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contains  regutatory  documents  having  general 
applicability  and  legal  effect,  most  ol  which 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service  * 

7CFRPart723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-A024 

1994  Marketing  Quota  and  Price 
Support  for  Flue-Cured  Tobacco 

AGENCIES:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made.by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1994  crop  of  flue-cured 
tobacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act),  as  amended,  the  Secretary 
determined  the  1994  marketing  quota 
for  flue-cured  tobacco  to  be  802.6 
million  pounds.  In  accordance  with  the 
Agricultural  Act  of  1949  (1949  Act),  as 
amended,  the  Secretary  determined  the 
1994  price  support  level  to  be  158.3 
cents  per  pound. 

EFFECTIVE  DATE:  December  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3736,  South 
Building,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  telephone  202-720- 
8839. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 


by  USDA,  it  has  been  determined  that 
this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise,  interfere 
with  an  action  taken  or  planned  by 
another  agency: 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Final  Regulatory  Impact  Analysis 

A  final  regulatory  impact  analysis 
describing  the  impact  of  the  established 
quota  and  support  level  is  available  on 
request  from  Robert  L  Tarczy. 


Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778, 
Civil  Justice  Reform.  The  provisions  of 
this  rule  do  not  preempt  State  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Federal  Assistance  Program 

The  title  and  number  ofthe  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  ^ 

Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibiiitjr  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
ASCS  nor  the  Commodity  Credit 
Corporation  is  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  pf  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  amendmetits  to  7  CFR  parts  723 
and  1464  set  forth  in  this  final  rule  do 
not  contain  any  new  or  revised 
information  collection  requirements  that 
require  clearance  through  the  Office  of 
.  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Statutory  Background 

This  rule  is  issued  pursuant  to  the 
provisions  ofthe  1938  Act  and  the  1949 
Act.  Section  1108(c)  of  Public  Law  99- 
272  provides  that  the  determinations 
njade  in  this  rule  are  not  subject  to  the 
provisions  for  public  participation  in 
rule  making  contained  in  5  U.S.C.  553 
or  in  any  directive  ofthe  Secretary. 

OnDecember  15, 1993,  the  Secretary    > 
announced  the  national  marketing  quota 
and  price  support  level  for  the  1994 
crop  of  flue-cured  tobacco. 

Marketing  Quota 

Section  317(a)(1)(b)  ofthe  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
flue-cured  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S;  auction  markets  or 
from  producers.  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  three  maft-keting  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made,  and  (3) 
the  quantity,  if  any,  that  the  Secretary, 
in  the  Secretary's  discretion,  determines 
necessary  to  adjust  loan  stocks  to  the 
reserve  stock  level. 

Section  317(a)(1)(c)  further  provides 
that,  with  respect  to  the  1990  through 
1994  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  10  percerit 
ofthe  previous  year's  national 
marketing  quota.  The  reserve  stock  level 
is  defined  in  section  301(b)(14)(C)  ef  the 
1938  Act  as  the  greater  of  100  million 
pounds  or  15  percent  ofthe  national 
marketing  quota  for  flue-cured  tobacco 
for  the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  level  is  being  determined. 

Section  320A  ofthe  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
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than  1  percent  of  U.S.  cigiarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  1994  crop  of  flue- 
cured  tobacco  by  December  1, 1993.  Six 
such  manufacturers  were  required  to 
submit  such  a  statement  for  the  1994 
crop  and  the  total  of  their  intended" 
purchases  for  tnel994  crop  is  288.0 
million  pounds.  The  three-year  average 
of  exports  is  391.3  million  pounds. 

The  national  marketing  quota  for  the 
1993  crop  year  was  891.8  million 
pounds  (58  FR 11960).  Thus,  in 
accordance  with  section  301  (b)(14)(C). 
the  reserve  stock  level  for  use  in 
determining  the  1994  marketing  quota 
for  flue-cured  tobacco  is  133.8  million 
pounds. 

"As  of  December  6. 1993.  the  Flue- 
Cured  Tobacco  Stabilization 
Corporation  had  in  its  inventory  316.8 
million  pounds  of  flue-cured  tobacco 
(excluding  pre-1985  stocks  committed 
to  be  purchased  by  manufacturers  and 
covered  by  deferred  sales).  Accordingly, 
the  adjustment  to  maintain  loan  stocks 
at  the  reserve  supply  level  is  a  decrease 
of  183.0  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1994-95  mariieting 
year  is  496.3  million  pounds.  However, 
the  1994  national  marketing  quota 
cannot  be  less  than  90  percent  of  1993's 
quota.  Accordingly,  the  national 
marketing  quota  for  the  marketing  year 
beginning  July  1, 1994,  for  flue-cured 
tobaccais  802.6  million  pounds. 

Section  317(a)(2)  of  the  1938  Act 
provides  that  the  national  average  yield 
goal  be  set  at  a  level  that  the  Secretary 
determines  will  improve  or  ensure  the 
useability  of  the  tobacco  and  increase 
the  net  return  per  pound  to  the  growers. 
Yields  in  crop  year  1993  did  not  change 
signiHcantly  from  the  previous  year. 
Accordingly,  the  national  average  yield 
goal  for  the  1994-95  marketing  year  will 
be  2,088  pounds  per  acre,  the  same  as 
last  year's  level. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1994  crop  of  flue-cured 
tobacco  is  determined  to  be  384,386.97 
acres,  derived  from  dividing  the 
national  marketing  quota  by  the  national 
average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  fn  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1994  crop  of  flue-cured  tobacco 
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of  744  icres  is  adequate  for  these 
purpo^s. 

In  adcordance  with  section  317(a)(4) 
of  the   938  Act,  the  national  acreage 
factor  or  the  1994  crop  of  flue-cured 
tobaco »  for  imiformly  adjusting  the 
acreagi  i  allotment  of  each  farm  is 
detent  ined  to  be  0.90,  which  is  the 
result  I  if  dividing  the  1994  national 
allotm  !nt  (384.386.97  acres)  minus  the 
nation  il  reserve  (744  acres)  by  the  total 
of  allol  ments  established  for  flue-cured 
tobaco  >  farms  in  1993  (426,268.80 
acres).  • 

In  a(  cordance  with  section  317(a)(7) 
of  the    938  Act;  the  national  yield  factor 
for  the  1994  crop  of  flue-cured  tobacco 
is  dete  mined  to  be  0.9255,  which  is  the 
result  I  )f  dividing  the  national  average 
yield  ^  oal  (2,088  pounds)  by  a  weighted 
nation  il  average  yield  (2,256  pounds). 

Price  i  upport 

Prio  <  support  is  required  to  be  made 
availal  le  for  each  crop  of  a  kind  of 
tobacc )  for  which  quotas  are  in  effect, 
or  for   trhich  marketing  quotas  have  not 
been  c  sapproved  by  producers,  at  a 
level  c  9termined  in  accordance  with  a 
formu  a  prescribed  in  section  106'of  the 
1949  f  ct. 

Witl  respect  to  the  1994  crop  of  flue- 
cured  obacco,  the  level  of  support  is 
detem  ined  in  accordance  with  sections 
106  (d  and  (f)  of  the  1949  Act.  Section 
106(n(  7)(A]  of  the  1949  Act  provides 
that  th  J  level  of  support  for  the  1994 
crop  o  flue-cured  tobacco  shall  be: 

(1)  1  he  level,  in  cents  per  pound,  at 
which  the  1993  crop  of  flue-cured 
tobacc  )  was  supported,  plus  or  minus, 
respec  ively, 

(2)  /  n  adjustment  of  not  less  than  65 
percer  t  nor  more  than  100  percent  of 
the  tot  jl.  as  determined  by  the  Secretary 
after  tt  king  into  consideration  the 
suppi;  of  the  kind  of  tobacco  involved 
in  relc  :ion  to  demand,  of: 

(A)  1 16.7  percent  of  the  amount  by 
which 

(I)  T  le  average  price  received  by 
produ  ;ers  for  flue-cured  tobacco  on  the 
Unite(  States  auction  markets,  as    ' 
detem  ined  by  the  Secretary,  during  the 
5  mar  eting  years  immediately 
precec  ing  the  marketing  year  for  which 
the  de  ermination  is  being  made. 
exolu<  ing  the  year  in  which  the  average 
price  '  vas  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  sue  \  period,  is  greater  or  less  than: 

(II) '  "he  average  price  received  by 
produ  :ers  for  flue-cured  tobacco  on  the 
LInite(  States  auction  markets,  as 
deterr  lined  by  the  Secretary,  during  the 
5  mar  eting  years  immediately 
prece(  ing  the  marketing  year  prior  to 
the  mi  rketing  year  for  which  the 
detern  lination  is  being  made,  excluding 


the  veer  in  whidi  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period:  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e.,  the  difference  between  (A) 
(I)  and  (II))  is  0.5  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31. 1993,  is  \.B 
cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (0.5  cents  per  poimd,  two-thirds 
weight;  1.6  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  0.9 
cents  per  pound.  As  indicated,  section 
106  provides  that  the  Secretary  may,  on 
the  basis  of  supply  and  demand 
conditions,  limit  the  change  in  the  price 
support  level  to  no  less  than  65  percent 
of  that  amount.  In  order  to  remain 
competitive  in  foreign  and  domestic 
markets,  the  Secretary  used  his 
discretion  to  limit  the  increase  to  65 
percent  of  the  maximum  allowable 
increase.  Accordingly,  the  1994  crop  of 
flue-cured  tobacco  will  be  supported  at 
158.3  cents  per  pound,  0.6  cents  higher 
than  in  1993. 

List  of  Subjects 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Loan  programs — agriculture.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Tobacco, 
Warehouses. 

Accordingly.  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART72»-TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301.  1311-1314. 
1314-1. 1314c.  13l4d,  1314f.  1314h.  1315. 
1316.  1363, 1372-75. 1377-1379. 1421. 
1445-1.  and  1445-2. 

2.  Section  723.111  is  amended  by: 

A.  Redesignating  existing  text  as 
paragraph  (a),  and 

B.  Adding  paragraph  (b)  to  read  as 
follows: 


§723.111 
tobacco. 


Flu»<ured  (types  11-14) 


(b)  The  1994-crop  national  marketing 
quota  is  802.6  million  pounds. 


PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423,  1441, 1445, 
1445-1  and  1445-2;  15  U.S.C.  714b  and  714c 

4.  Section  1464.12  is  amended  by: 

A.  Redesignating  existing  text  as 
paragraph  (a),  and 

B.  Aadrng  paragraph  (b)  to  rea^  as 
follows: 

§1464.12    Fkie-Cured  (types  11-14) 
tobacco. 

*        •        *        •        • 

(b)  The  1994  crop  national  price 
support  level  is  158.3  cents  per  pound. 

Signed  at  Washington.  DC,  on  February  7, 
1994.  , 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural     . 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  94-3369  Filed  2-11-94;  8;45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  967 

[Docket  No.  FV93-«67-1FIR] 

Celery  Grown  in  Florida;  Decreased 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  Anal  rule,  without  change,  the 
provisions  of  an  amended  interim  flnal 
rule  that  decreased  the  level  of 
authorized  expenses  and  reduced  the 
assessment  rate  that  generates  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  Florida  Celery 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1,  1993.  through 
July  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918,  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  2276,  Winter  Haven.  FL  33883- 
2276.  telephone  813-299-4770. 
SUPPI  EMENTARY  INFORMATION:  This  rule 
is  effective  underMarketing  Agreement 


No.  149  and  Order  No.  967,  both  as  • 
amended  (7  CFR  part  967).  regulating 
the  handling  of  celery  grown  in  Florida' 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Florida  celery 
is  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
celery  handled  during  the  1993-94 
fiscal  year,  from  August  1, 1993, 
through  July  31, 1994.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  to  be  exempted 
therefrom.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  the  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  t)iat  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 

[)rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  seven 
producers  of  Florida  celery  under  this 


marketing  order,  and  approximately 
seven  handlers.  Small  agricuhural 
producers  have  been  defined  by  the 
Small  Business  Administration  (1*3  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  Florida 
celery  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Florida  celery.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  of  goods  and  services,in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  celery.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  June  9,  1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $90,000  and  an  assessment 
rate  of  $0.02  per  crate.  The  expenses 
and  assessment  rate  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  July  16.  1993  (58  FR  38277).  That 
interim  final  rule  added  §  967.228. 
authorizing  expenses  and  establishing 
an  assessment  rate  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  August  16, 
1993.  No  comments  were  filed. 

The  Committee  budgeted  $45,000  to 
the  American  Celery  Council  for 
promotional  and  merchandising 
activities.  However,  the  Council  is  no 
longer  in  business.  The  Committee 
subsequently  met  on  October  6,  1993, 
and  unanimously  recommended  a 
decrease  of  $45,000  for  promotion, 
merchandising,  and  public  relations; 
reducing  funding  for  the  category  to 
$15,000.  This  action  reduces  the  total 
Committee  budget  for  fiscal  year  1993- 
94  to  $45,000. 

The  Committee  also  unanimously 
recommended  reducing  the  assessment 
rate  by  $0.01,  for  a  total  of  $0.01.  This 
rate,  when  applied  to  anticipated 
shipments  of  4.500.000  crates,  will  yield 
$45,000  in  assessment  income.  Funds  in 
the  Committee's  authorized  reserve  as  of 
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July  31, 1992.  wereS27.853.'^ich  is 
within  the  maximum  permittee]  by  the 
order  of  one  marketing  year's  encpenses. 

An  amended  interim  Bnal  rule  was 
pubhshed  in  the  Federal  Register  on 
November  24, 1993  (58  FR  82033).  That 
interim  final  rule  amended  §  967.228  to 
decrease  the  level  of  authorized 
expenses  and  reduce  the  assessment  rate 
for  the  Committee.  That  rule  provided 
that  interested  persons  could  file 
comments  through  December  27. 1993. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  inciured  on  a 
continuous  basis.  The  1993-94  fiscal 
year  began  on  August  1, 1993.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  celery  handled  during  the 
fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  In  the 
Federal  Register  as  an  amended  interim 
final  rule. 

List  ofSiibiects  in  7  CFR  Part  967 

Celery,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

iireamble.  7  CFR  part  967  is  amended  as 
oIlowK 

PART  967-CEL£RY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  967  continues  to  read  as  follows: 

Autbority.  7  U.S.C  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


Ac(  Drdingly,  the  amended  interim 
rule  r  ivising  §  967.228  which  was 
publii  hed  at  58  FR  62033  on  November 
24, 1<  93,  is  adopted  as  a  final  rule 
witho  jt  change. 

Date  i:  February  7, 1994. 
Roben  CKeeney, 

Deput  Director.  Fruit  and  Vegetable  Division. 
|FR  Dc  c  94-3326  Filed  2-11-94;  8:45  am] 
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Part  1007 


the  Georgia  Marketing  Area; 
Susp4nsion  of  Certain  Provisions  of 


Oder 


:  Agricultural  Mariceting  Service, 
:  Suspension  of  rule. 


SUMMi  iRY:  This  document  suspends  for 
the  m  )nths  of  July  and  August  1994 
provii  ions  of  the  Georgia  Federal  milk 
marki  ting  order  that  provide  for 
paymi  ints  to  producers  on  the  basis  of 
a  base  and  excess  payment  plan. 
EFFEC  nVE  DATE:  July  1, 1994.  through 
Augu  131, 1994. 

FOR  Fl  RTHER  MFORMATION  CONTACT: 
Nichdas  Memoli,  Marketing  Specialist. 
USD/  /AMS/Dairy  Division.  Order 
Form*  ilation  Branch,  room  2968,  South 
Build  ng,  P.O.  Box  96456.  Washington, 
DC  2(  090^456.  (202)  690-1932. 
SUPPt  iMENTARY  INFORMATION:  Prior 
docui  lent  in  this  proceeding: 

Not  ce  of  Proposed  Suspension: 
Issue<  December  7, 1993;  published 
Decet  iber  13, 1993  (58  FR  65135). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
exam  ne  the  impact  of  a  proposed  rule 
on  sn  all  entities.  Pursuant  to  5  U.S.C 
605(b  ,  the  Administrator  of  the 
Agric  iltural  Marketing  Service  has 
certif  ad  that  this  action  will  not  have  a 
signif  cant  economic  impact  on  a 
substi  ntial  number  of  small  entities. 
This  I  ction  will  encourage  milk 
prodi  ction  during  the  months  of  July 
and  A  ugust,  which  are  months  of 
declii  ing  milk  production. 

The  Department  is  issuing  this  rule  in 
confo  mance  with  Executive  Order 
1286( . 

Thi  i  final  rule  also  has  been  reviewed 
undeij  Executive  Order  12778.  Civil 
Justio » Inform.  This  rule  is  not  intended 
to  ha>  e  a  retroactive  effect.  This  rule 
does  I  lot  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  aresent  an  irreconcilable  conflict    ' 
with  I  lis  rule. 

Th(  Agricultural  Marketing 
Agree  nent  Act  of  1937.  as  amended  (7 


U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secreiury  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition,  After  a  hearing,  the 
Secretary  would  rule  on  the  petition.  > 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruhng. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFK 
part  900). 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  13, 1993  (58  FR  65135), 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  vievvs, 
and  arguments  thereon.  Three  comment 
letters  were  received  in  respwnse  to  the 
proposed  suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  July  and  August  1994  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  §  1007.32.  paragraph  (a). 

2.  In  §  1007.61(a).  the  words  "of 
September  through  January". 

3.  In  §  1007.61.  paragraph  (b). 

Statement  of  Consideration     ' 

This  suspension  removes  the 
requirement  that  producers  be  paid  on 
the  basis  of  the  base  and  excess  plan  for 
the  months  of  July  and  August  1994. 
The  proposal  was  submitted  by 
CarolinaA^irginia  Milk  Producers 
Association,  Inc.,  Dairymen,  Ina,  and 
Southern  Milk  Sales,  inc.  These 
cooperative  associations  have  a 
substantial  amount  of  milk  pooled  on 
the  Georgia  milk  marlcet.  In  support  of 
their  proposal,  the  cooperative 
associations  state  that  the  suspension  is 
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needed  because  in  recent  years  milk  in 
this  area  has  been  in  short  supply 
during  July  and  August.  Without  the 
suspension,  the  cooperatives  contend 
the  market's  base  and  excess  plan  would 
discourage  production  in  those  months. 
They  further  state  that  it  is  necessary  to 
take  this  action  well  before  the  proposed 
suspension  takes  effect  to  address  the 
desire  of  individual  dairy  farmers  to 
(       have  knowledge  of  the  base  payment 
..    period  prior  to  any  base  purchases. 

Several  producers  in  Georgia  filed 
comments  in  opposition  to  the  proposed 
suspension.  The  producers  state  that  the 
proposed  suspension  would  force  them 
to  be  paid  on  the  blend  price  which 
would  reduce  the  price  they  receive  for 
their  milk. 

Under  the  order's  base  and  excess 
plan,  producers  establish  "base"  on  the 
basis  of  their  production  during  the 
months  of  September  through  January 
and  are  paid  on  the  basis  of  their  "base" 
and  "excess"  milk  during  the  following 
months  of  February  through  August. 
The  plat>  was  suspended  during  August 
1993.  the  most  recent  base-praying 
month.  ,  '^     ^ 

With  the  suspension  of  the  base  and 
excess  payment  plan  in  July  and 
August,  producers  would  be  paid  a 
blend  price  for  all  of  their  milk  during 
those  months.  In  July  1993,  the  last 
month  the  base  and  excess  payment 
plan  was  operative,  there  was  a  24-cent 
difference  between  the  blend  price  and 
the  base  price.  The  difference  between 
the  blend  price  and  the  excess  price 
however,  was  $3.96.  Thus,  while  it  is 
true  that,  without  the  plan,  producers 
would  receive  somewhat  less  for  their 
base  milk,  this  difference  is  far  less  than 
the  S3.96  difference  between  the  blend 
price  and  the  excess  price,  which  is  a 
major  impediment  to  keeping  milk  that 
is  in  excess  of  base  milk  on  the  market 
It  is  also  a  major  obstacle  to  Huid  milk 
handlers  in  attracting  supplemental 
milk  supplies  on  a  direct-shipped  basis 
from  producers  in  nearby  markets. 
Under  the  plan,  such  producers  would 
be  only  entitled  to  the  excess  price  for 
all  of  their  milk  shipped  to  the  market 
because  they  had  not  earned  base  in  the 
Georgia  maricet. 

During  the  past  two  years,  the  Gass 
I  utilization  of  producer  milk  tightened 
markedly  during  the  months  of  July  and 
August.  For  example,  the  Class  I 
utilization  in  1992  increased  from  74.9 
percent  in  June  to  75.5  percent  in  July 
and  to  79.7  percent  in  August.  In  1993, 
the  Class  i  utilization  similarly 
increased  from  77.6  percent  in  June  to 
89.7  percent  in  July  and  to  84.4  percent 
in  August.  These  figures  indicate  that 
the  market  is  extremely  tight  during  the 
Tnonths  of  July  and  August  and  that 


there  is  merit  to  the  request  to  remove 
any  disincentive  producers  may  have  to 
increasing  production  or  shipping 
supplemental  milk  to  the  market. 

The  suspension  will  increase  the 
amount  of  milk  available  for  fluid  use  in 
the  Georgia  market.  It  will  allow  fluid 
milk  handlers  to  attract  supplemental 
milk  supplies  from  producers  in  nearby 
markets.  Additionally,  producers  with 
excess  milk  will  not  be  encouraged  to 
shift  off  the  market  in  July  and  August 
and  thereby  detract  from  the  basic 
function  of  the  order  in  assuring  an 
adequate  supply  of  milk. 

The  benefits  of  having  an  adequate 
supply  of  milk  available  to  meet  fluid 
needs  outweigh  the  benefits  which 
would  accrue  to  producers  who  would 
receive  higher  prices.  Accordingly,  the 
proposal  to  suspend  the  base  and  excess 
payment  plan  during  July  and  August 
1994  is  adopted. 

List  of  Subiects  in  7  CFR  Part  1007     ' 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  title  7,  part  1007,  is  amended 
as  follows  effectvsc&July  l,  1994  through 
August  31, 1994: 


GEORGIA 

for  7  CFR 
as  follows: 


PART  1007-MlLK  IN 
MARKETING  AREA 

1.  The  authority  citat 
Part  1007  continues  to 

Authority:  Sees.  1-19. 46  Stat  31.  as 
amended;  7  U.S.C  601-674. 

§  1 007.32    [Tsfoporarlly  suspended  in  pait] 

2.  In  §  1007.32.  paragraph  (a)  is 
suspended. 

§  1007.61    [Twnporartty  suspended  In  pert) 

3.  In  §  1007.61(a).  the  words  "of 
September  through  January"  are 
suspended. 

4.  In  §  1007.61,  paragraph  fb)  is 
suspended. 

Dated:  February  2. 1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

|FR  Doc  94-3323  Filed  2-11-94;  B:4S  ami 
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Farmers  Home  Adntinistration 
7  CFR  Parts  1924, 1930,  and  1944 

RIN057S-ABOB 

Cost  Containment  and  Vulnerat>lllty 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 


regulations  regarding  the  processing  of 
preapplications  for  Rural  Rental 
Housing  (RRH)  assistance.  This  action  is 
necessary  to  decrease  costs  associated 
with  the  program  and  to  reduce  program 
vulnerability.  The  intended  effect  is  to 
improve  credit  quality  and  to  make  our 
regulations  more  responsive  to  the 
prudent  development  of  RRH  complexes 
in  rural  America.        , 
EFFECTIVE  DATE:  March  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McCowan,  Senior  Loan  Specialist,  Rural 
Rental  Housing  Branch,  Multi-Family 
Housing  Processing  Division,  Farmers 
Home  Administration,  USDA,  Room 
5337 — South  Agricuhure  Building. 
Washington.  DC  20250,  telephone  (202) 
720-1608. 

SUPPLEMENTARY  MPORMATKM: 

Qassification 

We  are  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866,  and  we  have  determined  that  it 
is  not  a  "significant  regulatory  action.'* 
Based  on  information  compiled  by  the 
Department,  we  have  determined  that 
this  final  rule: 

(1)  Would  have  an  effect  on  the 
economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
polior  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

EnTironmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1949, 
Public  Law  91-90,  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  part 
2015.  subpart  V.  programs  10.415  Rural 
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Rental  Housing  Loans  and  10.427 — 
Rural  Rental  Assistance  Payments  are 
subject  to  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  offlcials. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0042  and  0575- 
0033  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  information  collection  contained  in 
0575-0047  will  not  become ^fective 
until  approved  by  OMB.  Please  send 
written  comments  to  the  Office  of 
Information  itegulatory  Affairs,  OMB, 
Attention:  Desk  Officer  for  USDA, 
Washington,  DC  20503.  Please  send  a 
copy  of  your  comments  to  Jack  Holston, 
Agency  Clearance  Officer,  USDA, 
FmHA,  AG  Box  0743,  Washington,  DC 
20250. 

Programs  AfTecled 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Numbers  10.415, 
Rural  Rental  Housing  Loans  and  10.427, 
Rural  Rental  Assistance  Payments. 

Background 

During  its  audits  of  FmHA's  identity 
of  interest  constcuction  cost  certification 
process,  the  Office  of  Inspector  General 
found  many  instances  where  borrowers 
were  taking  advantage  of  loopholes  in 
FmHA  regulations.  This  resulted  in  the 
loss  of  Government  funds  through 
excess  profit  being  paid  to  paper 
contractors,  failure  of  the  borrowers  to 
reveal  identifies  of  interest  with  related 
parties,  failure  on  the  part  of  CPA's  to 
adequately  perform  cost  certifications, 
and  numerous  other  tl^repancies  of 
varying  severity,  all  of  which  have  had 
detrimental  effects  on  the  program.  OIG 
reviewed  the  proposed  changes  to  the 
regulations  and  voiced  its  support  for 
the  proposed  changes  as  a  mean  for 
reducing  fraud,  waste,  and  abuse  in  the 
515  program. 

Discussion  of  Comments 

The  proposed  rule,  published  in  the 
Federal  Register  (57  FR  27379-27394) 
on  June  19, 1992,  provided  for  a  60-day 
comment  period  ending  August  18, 
1992.  One  hundred  and  twenty-one 
comments  were  received  during  the 
comment  period  from  the  public  and 
from  FmHA  field  employees. 


Coi  lunents 

Im  ilementation  Proposal 

F  mHA  has  stated  that  all 
pr€  applications  and  applications  on 
hai  d  will  be  subject  to  the  final  rule 
wit  1  the  exception  of  applications 
wh  jse  plans  and  specifications  have 
be€  n  finalized. 

£  everal  p>ersons  agreed  that 
pre  applications  and  applications  not  be 
"grandfathered"  except  for  those  which 
ha\  e  received  an  AD--622  and  which  are 
wil  lin  the  District's  150  percent  loan 
api  roval  authority.  Other  persons 
obj  jcted  to  not  "grandfathering" 
bee  ause  of  the  expense  already  incurred 
in  (  eveloping  an  application. 

£  ince  applicants  have  already 
inv  ssted  substantial  sums  of  money  in 
the  development  of  building  plans, 
Fm  4A  has  reconsidered  this  position. 
Bu  Iding  plans  included  with 
pre  applications  which  have  been  issued 
an  \£)-622  inviting  a  formal  application 
wil  I  not  be  affected;  all  other  material 
ass  x:iated  with  preapplications  will  be 
sul  ject  to  the  provisions  oLtlte  final 
ml  (. 

Fit,  ha  Instruction  1924-A 

1. '.  ection  1924.10  (c)(2)(i) 

( 'omment:  Comments  were  received 
COI  ceming  the  requirement  that  all 
tra  isfers  of  funds  between  line  items 
WO  jid  require  the  approval  of  the 
ser  /icing  official  using  Form  FmHA 
19;  4-7.  The  general  feeling  is  that 
est  mates  are  merely  estimates  and  will 
flu  :tuate  during  the  construction 
pel  iod.  To  require  the  servicing  official 
to  I  pprove  change  orders  for  every  line 
itei  n  change  would  cause  a  major 
pa  >erwork  burden  on  both  th3 
COI  tractor  and  FmHA. 

1  mHA  response:  The  Agency 
re(  3gnizes  the  volume  of  paperwork  and 
de  ay  involved  with  this  requirement. 
Fn  HA  will,  instead,  implement  a  means 
to  lag  significant  variances  in  line  item 
CO!  ts.  Increases  or  decreases  at  or  above 
a  1  >  percent  threshold  will  require 
do  ;umentation  from  the  borrower  to 
jus  ify  the  differences.  The  State 
Dii  Bctor  will  also  have  the  authority  to 
rec  uire  documentary  justification  for 
les !  than  15  percent  variances  if  he/she 
de  ms  it  necessary.  The  documentation 
wi  1  be  required  at  the  time  the  project 
is  (  ost  certified  so  that  construction  will 
no  be  delayed. 

2.1  lection  1924.13(a)(3). 

(  'eminent:  Most  persons  agreed  that 
arc  litectural  fees  should  be  reduced 
>vh  en  less  than  full  architectural 
^er  L'ices  are  provided.  It  was  sugg^ested 
thi  t  it  would  be  appropriate  to  establish 


a  range  of  fees  covering  a  range  of 
similar  services.  It  was  also  pointed  out 
that  an  acceptable  design  in  one  place 
can  involve  a  redraw  in  others  due  to 
local  code  interpretations. 

FmHA  response:  The  intent  of  this 
requirement  is  for  those  instances  where 
the  applicant  uses  a  set  of  plans  that  has 
previously  been  used.  Even  if  a  new  site 
requires  some  modification  to  adapt  the 
building  to  the  site,  it  will  not  require 
a  complete  redraw  of  the  building. 
While  there  can  be  no  hard  and  fast 
rules  set  by  Washington  as  to  the  degree 
of  revision  needed  to  qualify  the 
architect  for  full  services,  this  can  be 
determined  at  the  State  level. 
Compensation  is  expected  to  reasonably 
represent  the  value  of  the  architect's 
services  to  the  owner. 

3.  Section  1924.13(e)(l)(iii)(B)(5)  and 
1924.13(e)(2)(i)(D)  . 

Comment:  A  number  of  persons 
suggested  that  more  training  be 
provided  to  FmHA  field  staff  in 
analyzing  the  financial  statement  to 
determine  whether  there  is  sufficient 
"financial  strength  to  carry  out  all 
phases  of  construction."  Another 
suggestion  was  that  FmHA  require  a 
performance  and  payment  bond  from  all 
contractors,  in  which  case  the  credit 
worthiness  will  have  been  determined 
by  a  surety  company.  Several  persons 
pointed  out  the  fact  that  credit  reports 
do  not  reflect  the  financial  strength  of 
the  contractor. 

FmHA  response:  FmHA  has 
completed  phase  one  of  a  two  phase 
training  program  in  the  proper  analysis 
of  financial  reports.  The  training  is 
being  conducted  by  an  outside 
accounting  firm  and  involves  State, 
District,  and  National  Office  persormel. 
We  recognize  that  requiring  a  payment 
and  performance  bond  from  all 
contractors  would  probably  eliminate 
the  small  yet  qualified  contractor  from 
participating  in  the  515  program.  Based 
on  thecomments  that  a  credit  report  is 
not  the  vehicle  through  which  financial 
strength  can  be  determined,  7mHA  will 
require  that  each  contractor  provide  a. 
financial  sta^^Sht  of  its  operations. 
The  financialstatement  will  be  analyzed 
to  determine  if  the  contractor  has  the 
financial  strenigth  to  pay  construction 
bills  prior  to  obtaining  draws  fi-om  the 
lender.  Language  relating  to  the 
submission  of  a  financial  statement  has 
been  added  to  this  section.  A  credit 
report  will  still  be  required  from  all 
contractors. 
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4.  SecUon  1924.13(eXl)(iv)  and 
1924.13(e)(2)(i)(G) 

Comment:  There  was  some  opposition 
to  eliminating  the  price  of  cost 
certifications  from  the  contract. 

FmHA  response:  FmHA  deleted  this 
cost  from  this  section  because  it 
intended  to  contract  for  cost 
certifications  itself.  This  would  have 
eliminated  the  need  for  including  the 
cost  in  the  construction  contract  since 
they  would  be  paid  bom  Agency  funds. 
It  has  now  been  determined  that  the 
Agency  will  be  unable  to  contract  for  all 
cost  certifications,  so  the  previous 
language  pertaining  to  cost  certification 
expenses  has  been  restored  to  this 
section  to  cover  those  situations  where 
the  borrower  will  be  required  by  FmHA 
to  obtain  the  certification. 

5.  Section  1924.13(e)(l)(v)  and 
1924.13(e)(l)(v)(E) 

Comment:  Several  persons  agreed 
with  the  proposal  that  FmHA  contract 
directly  for  cost  certifications.  "The  most 
consistently  expressed  concern  was 
about  the  delay  in  the  Government 
contracting  process,  resulting  in 
increased  interim  interest  expense. 
.  There  was  also  some  concern  about  the 
burden  this  proposal  would  place  on 
FmHA.  There  was  a  suggestion  to  have 
FmHA  contract  with  a  CPA  to  review 
and/or  audit  a  certain  percentage  of  the 
cost  certifications  wiyiUn  the  State  each 
year.  Also,  one  person  suggested  that 
FmHA  allow  contracts  between  the  CPA 
and  the  contractor  when  the  CPA  can 
certify  that  he/she  has  no  other 
relationship  with  the  contractor  except 
for  the  cost  certification.  Comments 
from  other  persons  stated  that  the 
ongoing  working  relationship  between 
the  borrower  and  the  CPA  is  a  definite 
advantage  since  the  CPA  is  familiar  with 
the  accounting  system  and  procedures 
of  the/borrower.  They  felt  that  having 
full-time  access  to  the  CPA  who  is 
responsible  for  monitoring  the 
construction  cost  recording  process 
would  allow  for  timely  maintenance  of 
records.  An  FmHA-contracted  auditor 
would  not  have  this  familiarity  with  the 
borrower's  books.  One  respondent 
suggested  that  FmHA  publish  a  guide  to 
tell  CPA's  how  FmHA  wants  the  cost 
certifications  performed  and  reported. 
One  suggestion  is  that  instead  of 
contracting  for  cost  certifications 
directly,  FmHA  should  strengthen  its 
ability  to  debar  an  incompetent  CPA. 
Another  respondent  suggested  that 
FmHA  establish  a  list  of  CPA's  who 
have  been  designated  as  acceptable  for 
cost  certification.  One  suggestion  was 
that  FmHA  make  a  judgment  of  whether 
the  borrower's  cost  certification  is 


satisfactory  instead  of  hiring  the  CPA 
directly. 

FmHA  response:  FmHA  has  worked 
with  the  Office  of  Inspector  General  to 
develop  an  audit  program  which  CPA's 
will  follow  in  performing  cost 
certification  audits.  During  recent  OIG 
audits  of  cost  certifications  prepared  on 
FmHA-flnanced  rental  housing  profects. 
it  was  discovered  that  many  CPA's  were 
not  maintaining  the  independence 
required  by  generally  accepted  auditing 
standards.  It  is  obvious  from  some  of  the 
comments  that  some  CPA's  who  are  cost 
certifying  construction  costs  have  also 
been  involved  in  the  maintenance  of  the 
borrowers'  construction  records.  FmHA 
will  not  have  sufiicient  contracting 
funds  to  cover  the  cost  of  all 
certifications;  therefore,  it  anticipates 
contracting  for  all  certifications  on  loans 
of  $1.5  million  and  over  and  a  random 
sampling  of  all  other  loans.  Details  will 
have  to  be  worked  out  in  the  contracting 
process  to  prevent  undue  delay  in 
closing  loans.  In  the  event  FmHA  does 
contract  for  a  cost  certification,  the 
borrower  will  not  be  responsible  for 
providing  a  certification  since  that 
would  duplicate  energies  and  expenses. 
Any  funds  earmarked  in  the  loan  for 
cost  certification  but  which  are  not 
needed  because  of  an  FmHA-contracted 
certification  will  be  returned  on  the  loan 
and  may  not  be  used  for  any  other 
purpose.  j^ 

6.  Section  1924.13(e)(lMv)(A) 

Comment:  There  was  some  confusion 
about  whether  FmHA  would  be  ? 

contracting  %vith  the  CPA  who  examines 
the  borrower's  accounting  system  or  just 
with  the  CPA  who  performs  the  cost 
certification.  A  suggestion  was  offered 
that  the  borrower  provide  a  written 
assertion  that  it  has  an  accounting 
system  which  complies  with  the 
regulations.  The  cost  certification  CPA 
would  then  report  on  the  validity  of  the 
assertion. 

FmHA  response:  It  was  the  intent  of 
this  proposal  that  the  borrower's  CPA  be 
responsible  for  verifying  that  the 
borrower's  accounting  system  meets  the 
requirements  of  the  regulation  so  that 
this  responsibility  can  be  removed  from 
FmHA  field  personnel.  Since  the 
Agency  does  not  have  accountants  on 
staff,  we  do  not  feel  we  have  the 
expertise  to  adequately  check  the 
borrower's  accounting  system.  We  agree 
with  the  suggestion  that  the  borrower  be 
allowed  to  provide  a  written  assertion 
on  the  accounting  system  and  that  the 
cost  certification  CPA  report  on  its 
vaHdity.  This  section  has  been  rewritten 
to  incorporate  that  suggestion. 


7.  Section  1924.13(e)(lKv)(B), 
1924.13(eK2Kiv).  and 
1924.13(eM2)(viiiKB) 

Comment:  There  was  a  question  as  to 
whether  FmHA  intends  to  reduce 
builder's  profit  when  costs  of  line  item 
are  increased.  Another  respondent 
wondered  if  it  is  the  intent  of  FmHA  to 
restrict  the  amount  of  each  line  iteflk  to 
the  estimated  amount.  Several  persons 
objected  to  the  restriction  of  general 
requirements  to  the  estimated  amounL 
One  respondent  recommended  that  any 
cost  savings  from  project  construction 
be  returned  on  the  loan  and  that  the 
loan  be  reamortized  to  reflect  a  decrease 
in  tenant  rent 

FmHA  response:  FmHA  intends  that 
builder's  profit  be  reduced  when  the 
total  costs  of  the  line  item  costs  exceed 
their  estimates  and  would  result  in  an 
increase  in  the  contract  amount.  The 
amounts  for  general  overhead,  profit. 
and  general  requirements  will  be 
restricted  to  their  estimated  amounts, 
not  the  line  items  to  their  estimated 
amounts.  FmHA  believes  that  the 
estimates  for  general  requirements  can 
be  accurately  determined  prior  to  the 
start  of  construction  and  not  deviate 
significantly  thereafter.  We  do  not  feel 
this  would  result  in  an  undue  burden  on 
the  borrower.  A  refund  of  loan  funds 
can  be  used  to  reamortize  the  loan  if  it 
can  be  shown  that  the  amount  refunded 
will  reduce  the  rents  and  an  exception 
to  the  10  percent  requirement  h^  been 
granted  by  the  National  Office. 

8.  Section  1924.13(e)(l)(v)(C)  and 
1924.13(e)(2)(viii)(A) 

Com/nenf;  There  was  some  objection 
to  requiring  the  borrower  to  agree  that 
the  tests  conducted  will  include  FmHA 
audit  requirements.  One  respon^^t  has 
recommended  that  the  language  be 
changed  to  refer  to  FmHA  1924-A 
instead  of  "FmHA  regulations"  and  has 
provided  FmHA  with  suggested 
language  for  this  section. 

FmHA  response:  Because  of  the 
problems  with  how  cost  certifications 
are  conducted,  as  revealed  by  OIG, 
FmHA  felt  it  necessary  to  institute 
additional  instructions  to  the  CPA/ 
LPA's  which  are  intended  to  provide 
uniformity  in  the  examination  of 
constructiomcosts  FmHA  sought  advice 
and  assistance  from  the  American 
Institute  of  Certified  Public  Accountants 
in  developing  the  additional 
instructions  referred  to  as  the  Audit 
Program.  The  Audit  Program  will  be 
available  in  FmHA  offices.  It  is  FmHA's 
intent  that  the  borrower  recognize  the 
Audit  Program  and  to  ensure  that  the 
auditor  include  its  requirements  in  the 
cost  certification  process.  The  language 
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of  this  section  has  been  reworded  as 
recommended  by  AICPA.  FmHA  has  ' 
changed  the  reference  from  FmHA 
regulations  to  FmHA  Instruction  1924- 
A. 

9.  Section  1924.13(e)(l)(v)(D) 

Comment:  One  respondent  objects  to 
the  auditor  having  to  certify  that  he/she 
has  no  financial  interest  in  or  with  the 
applicant/owner-builder,  architect, 
engineer,  attorney,  contractor,  etc.,  since 
Government  Auditing  Standards 
prohibit  such  an  identity  of  interest. 
Two  respondents  pointed  out  an 
inconsistency  in  the  suggested  CPA 
opinion  letter  since  one  paragraph  refers 
to  Generally  Accepted  Government 
Auditing  Standards  (GAGAS)  and 
another  refers  to  General  Accepted 
Accounting  Principles  (GAAP). 

FmHA  response:  Even  though  the 
Government  Auditing  Standards 
prohibits  identities  of  interest  between 
CPA's  and  the  applicant,  architect, 
engineer,  attorney,  contractor,  etc.,  OIG 
audits  have  revealed  apparent  close 
relationships  exist  between  some  CPA's 
and  borrowers.  Certain  CPA's  have  not 
maintained  an  independence  from  the 
borrower  as  required  by  Government 
Auditing  Standards.  There  is  no 
inconsistency  in  the  suggested  opinion 
letter  since  GAGAS  pertains  to  the  audit 
of  the  construction  costs  and  GAAP 
pertains  to  the  accounting  system  which 
the  borrower  uses  in  recording 
construction  costs.  OIG  has  submitted  a 
sample  auditorls  report  which  is 
A     incorporated  in  the  Audit  Program  and 
available  in  any  FmHA  office. 

10.  Section  1924.13(e)(l)(v)(F) 

Comment:  The  opinion  was  expressed 
that  the  CPA  who  reviews  the 
borrower's  accounting  system  be 
allowed  to  cost  certify.  Also,  costs  will 
be  duplicated  if  the  borrower  has  to  hire 
a  CPA  in  addition  to  FmHA  contracting 
for  CPA  services.  There  was  objection  to 
denying  the  right  of  a  CPA  to  cost  certify 
when  that  CPA  is  currently  handling  the 
contractor's  accounting. 

FmHA  response:  It  was  originally 
FmHA's  intent  that  tJte  CPA  who 
reviews  the  borrower's  accounting 
system  not  cost  certify  the  project  after 
construction.  This  was  primarily  due  to 
the  fact  that  OIG  audit  findings  revealed 
a  lack  of  independence  between  CPA's 
and  borrowers.  We  have  reconsidered 
this  prohibition  and  will  allow  the  same 
CPA  who  sets  up  or  examines  the 
borrowers  accounting  system  to  certify 
construction  costs.  However,  the  CPA 
who  provides  any  accounting  services  to 
the  borrower  during  construction  will 
not  be  allowed  to  cost  certify  the 
project.  To  do  so  would  be  a  violation 


of  ru  es  of  independence  set  forth  in 
Gov«  mment  Auditing  Standards. 

11.  S  action  1924.13(e)(l)(v)(G) 

Co  vment:  There  was  one  objection  to 
usini  the  new  forms  since  the 
resp<  ndent  felt  FmHA  already  has  an 
idem  ity  of  interest  statement  in  use. 

Fn  HA  response:  The  purpose  of  the 
new  orms  is  twofold;  one  to  require  all 
bont  wers  to  disclose  all  identities  of 
inter  sst  and  the  other  to  identify  "paper 
com;  lanies."  The  identity  of  interest 
state  nent  itself  has  been  changed  to  also 
inch  de  other  related  parties.  "The  forms 
also  >rovidenotincation  to  all  affected 
parti  ^  of  the  penalty  for  falsifying  the 
doci  ments.  FmHA  feels  these  forms  are 
neec  ed. 

12.  £  action  1924.13(e)(l)(v)(H) 

Cc  mment:  One  respondent  objected  to 
havii  ig  to  report  a  discount  or  rebate 
whei  I  the  original  line  item  costs  were 
base  1  on  the  discounted  amount. 
Anoi  her  person  offered  the  rationale 
that  abates  and  discounts  are  incentives 
to  bi  y  "right"  and  to  pay  bills  on  time 
and  hat  FmHA  is  attempting  to  remove 
thes<  <  incentives.  One  respondent 
requ  »sted  clarification  of  the  next  to  last 
sent!  nee  in  this  section.  The  general 
obje  lion  was  voiced  about  reducing 
prof  t  to  agree  with  the  reduction  in  line 
item  costs  of  construction.  One  person 
felt  I  lat  contractors  would  use  the 
pret(  xt  of  obtaining  a  rebate  or  discoiuit 
in  oi  der  to  not  contribute  additional 
func  s  to  cover  the  increase  in  line  item 
cost  .  One  respondent  supported  this 
secti  Dn.  ^ 

FijiHA  response:  After  due 
cons  [deration,  FmHA  has  decided  that 
this  action  more  appropriately  ^rtains 
to  m  Liltiple  advance  loans  where 
payi  lents  are  made  by  FmHA  and  the 
amo  int  of  any  discounts  or  rebates  will 
be  d  iducted  before  invoices  are  paid.  If 
disc  )unts  or  rebates  are  given  after  the 
invc  ices  are  paid,  the  funds  will  be 
retu  ned  to  thie  supervised  bank 
acco  unt.  Therefore,  this  section  has 
beer  amended  to  delete  reference  to 
disc  >unts  and  rebates. 

13. :  ection  1924.13(e)(l)(v)(I) 

C(  mment:  The  reference  to  the  HUD 
regu  atory  language  apparently  has 


n  ed 


cau 

mer 

wa 

has 

perf 

felt 

all 

prac  t 

thi 


i  ed  some  confusion  since  it  was 


ly  referenced.  One  respondent 

to  know  if  the  general  contractor 
o  hammer  nails  in  order  to  be 
)rming  work.  Another  respondent 
hat  sabcontracting  out  all  or  nearly 
the  work  is  a  typical  and  accepted 
ice.  One  respondent  suggested  that 
storovision  be  waived  if  it  can  be 
dem  onstrated  that  it  is  to  the  benefit  of 
the  property.  One  person  questioned 


whether  this  provision  will  pertain'^to 
everyone  or  just  in  those  cases  where  an 
identity  of  interest  exists;  if  it  pertains 
to  everyone,  then  this  section  should  be 
taken  from  the  cost  certification  portion 
of  the  regulation.  One  respondent 
requested  that  we  provide  a  definition 
of  "actual  construction."  Two 
respondents  requested  that  a  distinction 
be  made  between  work  on  new 
construction  and  work  on  a 
rehabilitation.  One  respondent  agreed 
with  this  section. 

FmHA  response:  To  eliminate 
confusion,  the  reference  to  the  HUD 
regulation  has  been  removed  from  this 
section.  OIG  audits  have  found 
repeatedly  that  persons  who  identified 
themselves  as  the  construction 
contractor  were  not  qualified  to  build 
the  project  or,  for  some  reason,  did  not 
build  the  project.  They,  instead, 
subcontracted  out  all  or  most  of  the 
construction  and  still  took  a  full 
builder's  profit.  FmHA  adamantly 
opposes  the  payment  of  profit  to  anyone 
who  does  not  perform  the  full  range  of 
duties  of  a  general  contractor.  This 
section  does  not  prohibit  a  contractor 
from  subcontracting  out  any  or  all  of  the 
work  as  long  as  that  contractor  does  not 
receive  a  builder's  profit.  The  Agency 
has  no  objection  to  the  contractor  being 
paid  for  services  rendered.  FmHA  does 
not  foresee  any  situation  where. waiver 
of  this  provision  wtll  benefit  the 
property.  This  section  pertains  only  to 
identity  of  interest  borrowers  and  will 
remain  in  this  location.  For  purposes  of 
clarification,  we  are  defining  "actual 
construction"  to  mean  "work"  as 
defined  in  A.I.A.  documents:  "*  *  * 
labor,  materials,  equipment,  and 
services  provided  by  the  contractor  to 
fulfill  the  contractor's  obligations." 
Irrespective  of  whether  the  project  is 
new  construction  or  rehabilitation,  the 
general  contractor  should  not  expect  to 
receive  a  builder's  profit  if  he/she  has 
not  performed  the  full  ranges  of 
responsibilities  of  a  general  contractor. 

14.  Section  1924.13{e)(l)(v)(I) 

Comment:  There  was  agreement  that 
FmHA  implement  these  new  forms.  One 
respondent  suggested  that  more  specific 
requirements  be  added  such  as  years  in 
business,  work  performed  other  than  on 
FmHA-financed. 

FmHA  response:  The  new  Form 
FmHA  1944-31  \^ll  require  the  entity 
to  disclose  number  of  years  in  business. 
We  do  not  feel  that  identification  of  the 
work  performed  on  other  than  FmHA- 
financed  projects  is  necessary  since  the 
entity  is  certifying  that  it  is  an  on-going 
busini^ss. 
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15.  Section  1924.13(e)(l)(vii)(B){;)and 
1924.13(e)(2)(iii)(A) 


Comment:  One  respondent  expressed 
an  opinion  that  this  section  will 
eliminate  the  smaller  developers.  There 
was  some  feeling  that  this  would 
discourage  the  participation  of  owner- 
builders  or  that  it  will  cause  undue 
delay  in  the  processing  of  the 
preapplication.  One  respondent 
recommended  that  the  determination  of 
whether  to  grant  an  exception  to 
competitive  bidding  be  made  at  the 
application  stage  rather  than  at  the 
preapplication  stage.  One  respondent 
misinterpreted  this  section  to  mean 
competitive  bids  would  be  granted 
rather  than  the  negotiated  contracts. 

FmHA  response:  The  only  new 
language  added  to  this  section  requires 
that  FmHA  document,  in  writing,  the 
examination  required  prior  to  the  State 
Director  granting  an  exception  to 
competitive  bidding.  We  do  not  feel  that 
small  developers  are  any  more  at  risk 
now  than  before  the  change  since  the 
requirement  is  not  new  to  this  revision. 
FmHA  agrees  that  the  determination  of 
whether  to  grant  an  exception  to 
competitive  bidding  be  made  during  the 
application  stage  and  have  changed  the 
language  to  refiect  this  requirement.  The 
correct  meaning  of  this  section  is  that 
negotiated  contracts  may  be  allowed 
once  the  State  Director  has  determined 
all  requirements  for  granting  an 
exception  to  competitive  bidding  have 
been  met. 

» 

16.  Section  1924.13(eK2)(i)(G) 

Comment:  One  respondent  wanted  to 
know  under  what  circumstances  will 
cost  estimation  services  be  required  and 
asked  where  elsein  the  regulation  this 
subject  is  discussed.  Another 
respondent  raised  issues  which  appear 
to  be  unrelated  to  this  section  and  we 
could  not  determine  to  which  section 
the  comment  referred.  Other  comments 
.  pertain  to  the  deletion  of  cost 
certification  fees  which  was  previously 
discussed  under  §  1924.13(e)(l)(iv). 

FmHA  response:  The  existing 
regulation  containeda  provision  for  cost 
estimation  services  to  be  used  if  FmHA 
did  not  agree  with  the  owner-builder's 
estimate.  This  was  seldom,  if  ever, 
imposed.  Our  recent  test  of  using 
estimating  services  proved  to  be 
unreliable  and  inconsistent.  The 
reference  to  cost  estimation  has  been 
removed  from  the  regulation. 

17.  Section  1924.13(e)(2)(iv) 

Comment:  One  respondent  sugge.sted 
'-ihat  allowances  for  general  overhead, 
general  requirements,  and  a  builder's 
profit  be  based  on  a  regional  cost  father 
thar  on  a  State  average. 


FmHA  response:  This  section  states 
that  the  amounts  may  be  determined  by 
local  investigation  and  also  from  HUD 
data  for  the  area.  It  does  not  mention  a 
State  average. 

18.  This  Respondent  Refers  to 
1924.13(e)(l)(vii)(D) 

There  is  no  such  section  in  FmHA 
Instruction  1924-A. 

19.  Section  1924.13(e)(2)(viii) 

Comment:  One  respondent  asked  if 
the  requirement  that  projects  have  their 
costs  "audited  by  FmHA"  refers  to  cost 
certification  contracted  by  FmHA,  OIG 
or  other  FmHA  audit.  Another 
respondent  points  out  that  this6ection 
contains  a  cost  certification  cutoff  for 
projects  of  $350,000  or  more  and 
expresses  an  opinion  that  there  should 
be  no  difference  between  identity  of 
interest  and  owner-builder.  One 
respondent  points  out  that  a  FmHA 
1924-13  is  mandatory  for  all  loans  of 
over  $350,000  and  that  if  the  loan  is 
publicly  bid  this  form  should  not  be 
mandatory. 

FmHA  response:  The  reference  to 
"audited  by  FmHA"  falls  within  the 
same  provision  that  was  discussed 
earlier  concerning  FmHA  contracting  for 
all  cost  certifications.  The  respondent  is 
correct  in  his  observation  concerning 
the  $350,000  cutoff  for  owner-builders. 
All  owner-builders  are  identity  of 
interest  entities  which  automatically 
require  a  cost  certification.  The 
reference  to  $350,000  has  been  removed 
from  this  section.  FmHA  regulation 
'1944-E  now  requires  that  all  applicants 
submit  Form  FmHA  1924-13  to 
facilitate  the  tracking  of  line  item  costs 
in  the  Agency's  upcoming  computerized 
cost  tracking  system.  This  applies  to  all 
applicants  regardless  of  whether  or  not 
an  identity  of  interest  is  involved. 

20.  Section  1924.13(e)(2)(viii)(B) 

Comment:  One  resfKjndent  suggested 
that  further  clarification  be  added  to  the 
section  regarding  amounts  for  general 
overhead,  general  requirements,  and 
builder's  profit  as  being  treated  as 
individual  and  separate  line  items 
amounts  or  whether  all  three  should  be 
combined,  thus  eliminating  the  need  for 
Administrative  Notice  explanation. 
Another  comment  did  not  appear  to 
pertain  to  this  section. 
.    FmHA  response:  The  Administrative 
Notice  issued  on  this  subject  addressed 
the  percentages  for  establishing  separate 
amounts  for  general  overhead,  general 
requirements,  and  builder's  profit;  this 
section  refers  to  the  dollar  amounts 
which  are  established  as  a  result  of  the 
percentage  calculation.  The  FmHA 
1924-13  requires  that  these  three  items 


be  listed  separately.  This  section  refers 
to  establishing  dollar  amounts  for 
general  overhead,  general  requirements, 
and  builder's  profit  and  that  actual  costs 
for  those  three  items  will  not  exceed 
their  dollar  estimates.  Language 
addressing  the  allowable  percentages  for 
general  overhead,  general  requirements, 
and  builder's  profit  has  been  added  to 
§  1944.215(a)(1)  of  subpart  E  of  part 
1944. 

21.  Section  1924.13(e)(2)(viii)(C) 

There  was  one  comment  and  the 
respondent  expressed  agreement  with 
this  section. 

22.  Section  1924.13(e)(2)(viii)(D) 

Comment:  One  respondent  expressed 
agreement  with  this  section.  Another  . 
respondent  requested  clarification  of  the 
reference  to  HUD  regulation. 

FmHA  response:  "The  reference  to  the 
HUD  regulations  has  been  dropped  from 
this  section  as  discussed  under 
§  1924.13(e)(l)(v)(I).  above. 

1944-E 

1.  Section  1944.211(a)(3) 

Comment:  A  number  of  objections 
were  expressed  to  limiting  the  number 
of  preapplications  to  five.  Several 
respondents  supported  this  proposal. 
The  reasons  were  many  and  too 
numerous  to  list.  One  respondent 
suggested  that  the  limitation  be  based 
on  applications  and  not  preapplications 
and  that  the  number  be  controlled  on  a 
State  basis.  Many  persons  suggested  that 
the  number  of  preapplications  be  based 
on  the  financial  capacity  of  the 
applicant  and  not  on  the  number  of 
preapplications.  Other 
recommendations  include  a  limit  of 
from  3  to  15  preapplications;  5 
preapplications  and  a  nationwide  limit 
of  10;  10  preapplications  per  District;  15 
or  20  with  no  more  than  5  funded  and/ 
or  under  construction  at  one  time;  and 
10  preapplications  nationwide  except 
for  preapplications  accompanied  by  a 
deposit  equal  to  1  percent  of  the  loan. 
Other  respondents  recommended  no 
limit  be  set  for  preapplications  or 
applications.  Several  persons 
recommended  returning  preapplications 
which  cannot  be  funded  within  a  set 
period  of  months. 

To  illustrate  his  objection  to  limiting 
the  number  of  preapplications,  one 
respondent  sent  several  photographs  of 
FmHA-financed  apartment  complexes 
which  were  not  being  properly 
managed.  The  respondent  alleged  that 
these  apartments  were  owned  by  small 
developers  and  the  photographs  serve  as 
^  example  of  what  would  happen  to 
the  section  "515  program  if  only  small 
developers  could  participate. 
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FmHA  response:  The  majority  of 
comnients  were  overwhelmingly 
opposed  to  restricting  the  number  of 
preapplications.  Therefore,  the  Agency 
is  not  undertaking  any  changes  to  this 
section  at  this  time. 

FmHA  was  concerned  over  the 
photographs  and  investigated  the 
respondent's  claim.  In  all  cases,  FmHA 
was  taking  action  to  correct  the 
management  deficiencies.  In  almost  all 
cases,  the  developers  of  the  subject 
apartments  were  not  small  developers. 
In  the  one  case  where  the  developer 
would  be  considered  a  small  developer, 
the  State  did  not  feel  the  management 
problems  were  due  to  the  fact  the 
developer  was  not  a  large  entity. 
Therefore,  we  do  not  consider  this 
particular  objection  to  the  proposed  rule 
to  have  merit. 

2.  Section  ig44.211(aK5) 

Comment:  One  respondent  expressed 
'  an  opinion  that  requiring  evidence  that 
the  borrower  has  or  can  obtain  the  3 
percent  borrower  contribution  at  the 
preapplication  stage  is  premature  and 
should  not  be  required  until  prior  to 
obligation. 

FmHA  response:  The  ability  of  the 
borrower  to  furnish  the  contribution  is 
a  criterion  of  eligibility.  The  Agency 
feels  that  eligibility  must  be  established 
at  preapplication  stage.  If  that 
requirement  were  to  be  delayed  until 
the  loan  is  ready  to  be  obligated,  the 
applicant  and  FmHA  would  have 
invested  far  too  much  time  and  money 
to  have  the  applicant  determined  not 
eligible.  The  3  percent  contribution  was 
increased  to  5  percent  by  the 
Community  Development  Act  of  1992 
for  all  projects  whose  members  will 
receive  benefits  from  Low  Income 
Housing  Tax  Credits.  The  regulation  has 
already  been  changed  to  reflect  the 
increase  in  the  equity  contribution 
requirement. 

3.  Section  1944.211  (a)(5) 

Comment:  Two  respondents 
expressed  the  opinion  that  applicants 
should  be  required  to  furnish  the  3 
percent  borrower  contribution  from  its 
own  resources. 

FmHA  response:  Currently,  borrowers 
have  no  personal  Hnancial  obligation  to 
serve  as  an  impetus  to  seeing  that  the 
project  operates  successfully.  We  agree 
that  such  an  obligation  will  encourage 
continued  interest  in  overseeing  the 
well-being  of  the  project  and  it  makes 
sense  from  a  business  standpoint. 
Therefore,  FmHA  agrees  that  applicants 
should  furnish  the  3  or  5  percent 
contribution  from  their  own  resources 
and  have  changed  this  section  to  reflect 
that  requirement. 
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4.  Secti(  in  1944.21  l(a}(7)(i) 

Comi  lent;  Several  comments  were 
receive<  concerning  the  requirement 
that  the  applicant  provide  sufficient 
cash  to  :over  start-up  costs  and  that  a 
list  of  SI  ich  materials  and  equipment  be 
provide  i.  It  was  felt  that  this  was  an 
attempt  to  disallow  the  use  of  letters  of 
credit  t<  cover  the  O&M  expenses. 

FmH  I  response:  Currently, 
regulati  )ns  allow  borrowers  to  provide 
a  letter  if  credit  to  cover  the  total 
amount'needed  for  operating  and 
maintenance  expenses.  FmHA  has 
experiei  iced  a  reluctance  on  the  part  of 
borrow(  rs  to  draw  on  the  letters  of 
credit  s  nee  doing  so  will  incur  interest 
expense  s  for  which  they  are  liable. 
Thus,  tl  ere  have  been  many  instances 
where  t  lere  were  insufficient  funds  to 
cover  m  leded  start-up  costs.  Requiring 
the  bon  ower  to  provide  the  requirement 
in  cash  will  ensure  the  availability  of 
adequal  9  funds  with  which  to  cover 
these  6}  penses.  The  Housing  Act  of 
1949.  ai  amended,  states  that  "The 
Secretai  y  may  require  that  the  initial 
operatii  g  reserve  under  this  section  may 
be  in  th )  form  of  an  irrevocable  letter  of 
credit  *  *  *".  This  language  provides 
the  Age  icy  the  option  of  whether  to 
require  etters  of  credit  or  to  require  the 
initial  ( i&M  in  cash.  FmHA  has  | 

determ:  ned  that  more  benefits  will  be     I 
derived  by  projects  if  cash  is  furnished  ' 
for  the   perating  reserves  and,  for  this 
reason,  las  decided  not  to  accept  letters 
of  credi :. 

5.  iSecti  )n  1944.212(b) 

Comi  lent:  A  number  of  comments 
were  re  :eived  concerning  restricting 
rehabil  tation  loans  to  no  more  than  5 
percent  of  the  loan  for  new 
constru  irtion.  Several  of  the  respondents 
express  3d  their  support  for  placing  this 
limit  01  rehabilitation  loans.  Also,  a 
couple  3f  respondents  suggested  that 
FmHA  eliminate  purchase  and 
rehabil  tation  of  historic  buildings 
altogetl  er.  Several  respondents  did  not 
favor  th  is  proposal  and  misconstrued  its 
intent  i  s  an  attempt  to  eliminate 
rehabil  tation  of  historic  buildings. 

FmH  \  response:  The  cost  for 
purchai  ing  and  rehabilitating  existing   . 
buildin  ;s  has  increased  noticeably 
within  he  recent  past  and  has,  in  some 
cases,  e  xceeded  the  amount  needed  for 
constru  cting  new  units.  FmHA  feels  it 
approp  iate  to  establish  a  ceiling  to 
ensure  naximum  use  of  loan  funds.  The 
excess  i  :ost  of  rehabilitation  would  be 
better  s  jent  to  finance  more  units  in 
other  ai  eas  of  need.  Therefore,  the 
Agenc)  feels  that  a  limit  should  be 
placed  m  the  amount  of  Government 
funds  I  einglbxpended  for  rehabilitating 


historic  buildings.  While  the  Agency 
does  not  wish  to  prohibit  the  purchase 
and  rehabilitation  of  historic  buildings, 
it  feels  that  a  ceiling  is  needed  to 
prevent  unlimited  funds  from  being 
used  for  this  purpose.  The  proposed 
regulation  does  not  prohibit  the 
borrower  from  infusing  additional  cash 
from  its  or  other  sources  in  order  to 
fully  fund  the  purchase  and 
rehabilitation.  FmHA's  first 
consideration  must  be  to  providing 
rental  units  to  its  beneficiaries  at  the 
lowest  cost  to  the  tenants. 

6.  Section  1944.212(c)(1) 

Comment:  One  respondent  expressed 
an  opinion  that  this  section  limits  the 
basis  of  FmHA's  maximum  loan  being 
97  percent  of  total  development  cost  or 
appraised  value.  Another  respondent 
stated  it  does  not  appear  there  is  a 
specific  provision  to  accompUsh  what  is 
required  in  this  section.  One  respondent 
suggested  adding  clarification  that 
FmHA  can  lend  the  present  market 
value  of  the  site  "as  improved"  and  that 
the  cost  of  the  improvements  could  not 
be  released  until  all  improvements  were 
in  place.  One  respondent  recommended 
the  section  be  revised  to  state  the  lower 
of  the  appraised  value  or  purchase  price 
will  be  used  to  determine  total 
development  cost  and  the  applicant's 
initial  investment.  Another  respondent 
recommended  we  restore  the  original 
language  of  this  section.  One  respondent 
agreed  that  loan  funds  used  to  purchase 
land  may  not  exceed  the  estimated 
market  value  as  established  by  an 
appraisal. 

FmHA  response:  The  only  changes 
made  to  this  section  are  the  reference  to 
FmHA  Instruction  1922-B  and  deletion 
of  the  words  "in  excess  of  estimated 
market  value"  in  the  last  sentence. 
These  changes  do  not  aher  how  the  loan 
is  calculated.  The  purchase  price  of  land 
is  not  the  basis  for  establishing  the 
applicant's  initial  investment.  The 
FmHA  loan  is  limited  to  the 
development  cost  or  the  seciuity  value 
of  the  project,  whichever  is  less;  the 
applicant  is  responsible  for  the  equity 
contribution  whether  it  is  in  the  form  of 
land,  cash,  or  a  combination  of  both. 
After  considering  the  comments,  we  feel 
that  this  section  is  confusing  as  written 
since  it  should  be  addressing  the 
amount  of  loan  funds  which  can  be  used 
to  purchase  land  and  should  not  include 
discussion  of  how  the  purchase  price 
affects  the  applicant's  initial 
investment.  'The  last  sentence  has  been 
removed. 


7.  Section  1944.212(c)(2) 

Comment:  One  respondent  suggested 
that  the  existing  language  be  restored  to 
this  section. 

FmHA  response:  The  first  sentence  of 
the  existing  paragraph  was  removed 
because  it  already  exists  under 
§1944.213(c)(10). 

8.  Section  1944.212(c)(3) 

Comment:  One  respondent  voiced  the 
opinion  that  the  density  requirements 
referred  to  in  §  1944.215(aM5)  are  not 
definitive.  Another  respondent 
suggested  that  FmHA  define  excess 
land.  Another  respondent  felt  that  this 
section  is  in  confiict  with 
§  1944.215(a)(6)  and  should  be  deleted. 
One  respondent  agreed  with  the  section 
as  long  as  consideration  is  given  to  local 
zoning  requirements. 

FmHA  response:  FmHA  feels  that 
excess  land  is  adequately  defined  in  this 
section  and  in  §  1944.215(a)(6).  We  do 
not  agree  that  this  section  conflicts  with 
§  1944.215(a)(6).  Section  1944.215(a)(6) 
states  that  local  zoning  ordinances  and, 
in  extreme  cases,  the  site  size,  shape,  or 
condition  will  be  the  determining 
factors  in  arriving  at  site  density. 

9.  Section  1944.212(d) 

Comment:  There  were  a  number  of 
suggestions  concerning  the 
establishment  of  a  range  of  costs  for 
offsite  facilities.  One  respondent 
recommended  that  all  ofl^ite  costs  be 
eliminated  from  the  loan.  It  was  pointed 
out  by  several  respondents  that  States 
have  not  approved  any  off-site  facility 
costs.  It  was  also  suggested  that  each 
situation  is  unique  and  should  be 
judged  on  its  own  merits  and  not  be 
compared  with  past  performance.  One 
respondent  feh  this  would  place  an 
undue  burden  on  FmHA  and  that 
establishing  a  range  would  not  prove 
anything  since  the  bottom  line  must  be 
the  actual  "as  developed"  value  of  the 
site. 

FmHA  response:  FmHA  agrees  that 
every  situation  has  to  be  judged  on  its 
own  merit  and  that  it  would  be 
impractical  to  try  to  establish  a  range  of 
costs  for  offsite  facilities.  The  language 
has  been  changed  to  delete  this    * 
requirement. 

10.  Section  1944.212(g) 

Comment:  There  was  generally  an 
expression  of  agreement  mth  the 
addition  of  blinds  as  an  eligible  loan 
purpose.  One  respondent,  however, 
suggested  that  we  also  include  shades 
with  this  provision.  One  respondent 
vranted  to  know  if  individual  washer/ 
dryer  hookups  could  be  interpreted  to 
mean  "laundry  facility."  Another 
respondent  voiced  an  opinion  that 


washer/dryer  hookups  in  addition  to  a 
central  laundry  facility  increases 
marketability  of  rental  Units. 

FmHA  response:  FmHA  has  no 
objection  to  including  shades  in  this 
provision  and  has  amended  the 
Idnguage  accordingly.  Laundry  facilities 
are  defined  as  the  actual  washers  and 
dryers  facilities  available  to  all  of  the 
tenants  and  not  just  washer  and  dryer 
hookups.  Washers  and  dryers  owned  by 
individual  tenants  are  not  available  to 
all  tenants  and  cannot  be  considered  as 
"laundry  facilities."  FmHA  stands  by  its 
previous  position  regarding  the 
prohibition  of  placing  washers  and 
dryers  in  individual  units  when  a 
central  laundry  facility  is  provided 
unless  it  is  customary  for  the  area  for 
the  size  of  project  and  type  of  housing 
involved.  Washer  and  dryer  hookups  are 
an  additional  expense  to  overall  project 
costs  and,  in  the  majority  of  cases,  are 
not  used  by  the  tenants.  Additionally, 
there  have  been  problems  with  the 
hookups  leaking  and  causing  water 
damage  to  the  units. 

11.  Section  1944.212(1) 

Comment:  There  were  numerous 
objedions  to  disallowing  certain  fees 
when  the  borrowing  entity  will  receive 
low  income  housing  tax  credits, 
primarily  because  the  end  result  will  be 
an  increase  in  the  borrower's 
contribution.  Other  respondents  felt  that 
if  certain  items  were  required  by  FmHA, 
then  those  items  should  be  funded.  One 
respondent  suggested  that  FmHA 
automatically  increase  the  equity 
requirement  for  low  income  housing  tax 
credit  projects  to  5  percent  rather  than 
to  eliminate  certain  fees  and  charges. 
One  respondent  suggested  that  the 
intent  be  clarified  to  mean  the  legal  fees 
associated  with  closing  the  FmHA  loan 
and  not  the  interim  lender  loan. 
Another  person  suggested  that  all  non- 
low  income  housing  tax  credit  projects 
receive  an  additional  10  points  in  the 
rating  criteria.  One  respondent  felt  that 
this  provision  would  reduce  loan  costs 
and  thereby  maximize  the  State's 
funding  allocation. 

FmHA  response:  The  Community 
Development  Act  of  1992  increased  the 
equity  contribution  to  5  percent  for 
borrowers  whose  members  will  receive 
benefits  from  Low  Income  Housing  Tax 
Credits^  The  regulation  has  already  been 
changed  to  reflect  this  increase.  The 
original  language  pertaining  to  related 
costs  has  been  restored.  Legal  fees 
pertain  to  the  costs  associated  with  the 
•I^nHA  loan  closing  only:  clarification 
has  been  added  to  the  section.  FmHA 
does  not  agree  with  the  suggestion  to 
allow  an  additional  10  points  for  non- 
low  income  bousing  tax  credit  projects. 


The  purpose  of  the  priority  points  is  to 
direct  funding  to  the  areas  of  greatest 
need  and  the  lack  cf  tax  credits  is  not 
an  indication  of  need. 

12.  Section  1944.212(j) 

Comment:  There  were  several 
respondents  who  expressed  opposition 
to  allowing  payment  for  assistance  to 
nonprofit  groups  because  of  the  inequity 
in  handling  profit  vs.  nonprofit 
applicants. 

FmHA  response:  FmHA  published 
this  section  to  correct  a  typographical 
error  in  the  original  section;  however, 
the  Agency  feels  that  the  payment  for 
technical  assistance  is  appropriate  for 
nonprofits  since  they  must  rely  on  their 
own  resources  which,  in  some  cases,  are 
slim  or  nonexistent.  . 

13.  Section  1944.213(b)(1) 

Comment:  One  respondent 
understood  this  section  to  mean  the 
nonprofit  organization  may  provide  the 
initial  operating  capital  and/or 
relocation  costs  incurred  and  suggested 
that  the  section  be  revised  to  include 
relocation  costs  in  the  loan. 

FmHA  response:  This  section  states 
that  the  loan  may  provide  for  the 
development  cost  or  the  security  value 
of  each  project,  whichever  is  less,  plus 
the  2  percent  O&M  and/or  the  relocation 
costs.  This  provision  allows  for  the 
inclusion  of  relocation  costs  in  the  loan. 

14.  Section  1944.2T3(b)(2) 

Comment:  While  3  respondents 
agreed  with  the  proposed  computation 
of  the  loan  amounts,  numerous  others 
disagreed.  Most  felt  that  the  Agency  was 
attempting  to  increase  the  borrower's 
equity  contribution. 

FmHA  response:  FmHA  has  removed 
the  examples  from  this  section  and, 
instead,  will  provide  instructions  to  Its 
staff  in  how  loans  should  be  calculated 
in  a  new  Exhibit  A-12.  The  Exhibit 
provides  administrative  guidance  only 
and  is  not  being  published  with  this 
document.  A  copy  is  available  in  any 
FmHA  office. 

15.  Section  1944.213(c)(10) 

Comment:  One  respondent  expressed 
an  opinion  that  there  should  be  an 
exception  to  this  provision  which 
allows  the  person  who  has  owned  land 
for  a  period  of  at  least  3  years  to  recover 
costs  associated  with  the  iacreasa  in 
value  and  betterment  of  the  site. 
Another  respondent  suggested  the 
restriction  he  expanded  to  provide  that 
there  be  no  common  interest  for  at  least 
3  years  and  that  the  option  be  with  the 
owner  of  public  record:  an  exception 
could  be  made  for  subsequent  loan%pn 
adjacent  property. 
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FwHA  response:  FmHA  does  not 
agree  with  this  suggestion.  Regulations, 
except  in  the  case  of  a  broadly-based 
nonprofit  organization,  prohibit  the  use 
of  loan  funds  to  purchase  land  from  the 
applicant  or  a  member  of  the  applicant 
organization.  In  the  case  of  a  nonprofit 
organization,  the  appraisal  will 
determine  the  value  which  can  be 
included  in  the  loan.  We  think  the 
suggestion  concerning  common  interest 
has  merit  and  have  changed  this  section 
to  add  a  3-year  provision. 

16.  Section  1944.213(c)(12) 

Comment:  One  respondent  felt  that 
this  section  is  no  longer  needed  in  light 
of  the  provisions  of  §  1944.211(a)(7)  (i) 
and  (ii)  which  would  require  the 
applicant  to  put  up  in  cash  the  amount 
necessary  for  the  initial  2  percent  O&M. 

FmHA  response:  FmHA  agrees  with 
this  comment  and  the  section  has  been 
deleted. 

17.  SecUon  1944.213(d) 

Comment:  A  few  respondents 
expressed  their  opinion  that  this 
provision  would  be  burdensome  and 
timeK:onsiuning.  One  respondent 
pointed  out  that  the  expense  of  a  market 
study  is  always  inciured  prior  to  the 
applicant's  filing  a  preapplication. 
Another  respondent  pointed  out  the 
language  of  this  section  does  not  allow 
for  predevelopment  loans  from 
nonprofit  organizations  as  was 
originally  intended. 

FmHA  response:  Since  most 
borrowers  are  familiar  with  the  process 
and  are  aware  of  what  must  be  done 
during  the  preapplication  and 
application  phase,  obtaining  written 
verification  from  FmHA  should  pose  no 
undue  delay.  OIG  strongly 
recommended  that  FmHA  be  aware  of 
the  applicant's  intention  to  incur  debts 
before  they  are  actually  incurred  to 
preclude  the  appearance  of  giving 
'blanket  approval  for  all  such  expenses. 
We  agree  that  the  language  does  not 
allow  for  predevelopment  loans  from 
nonprofit  organizations  and  the 
language  has  been  amended  to  correct 
this  omission.  We  have  also  exempted 
market  studies  from  the  prior  written 
approval  requirement  since  they  must 
be  completed  prior  to  filing  a 
preapplication. 

18  liection  1944.213(e)(1) 

Comment:  Several  persons  objected  to 
this  section  because  of  the  delay  it 
would  cause  during  the  construction 
process.  Some  suggested  that  FmHA 
require  post-approval  instead  6f  pre- 
approval  to  avoid  such  delays. 

FmHA  response:  The  Agency  feels 
tnat  obtaining  pre-approval  from  the 
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Dis  rict  Office  will  not  sufficiently 
ban  per  the  construction  process  if  the 
con  xactor  and  borrower  react  in  a 
tim  sly  manner.  The  only  two 
occ  irrefices  which  will  allow  an 
increase  in  p>er  unit  cost  is  design 
cha  iges  by  FmHA  or  State  or  local 
juri  (dictions  or  changes  in  financing 
app  roved  by  FmHA.  Neither  of  these 
eve  Its  would  be  construed  as  an 
em«  rgency. 


19. 


Section  1944.215(a) 


C  jmment:  Two  respondents 
exp  ressed  agreement  with  this  section. 
An(  ither  respondent  voiced  an  opinion 
tha  to  require  more  expensive  building 
mal  erials  and,  even  though  maintenance 
cos  s  will  be  less,  is  contradictory  to 
cos  containment  goals. 

F  mHA  response:  The  Agency  has 
wit  lessed  what  happens  when  cheaper 
bui  ding  materials  are  used  to  initially 
cor  trol  costs.  The  results  have  been  \ 
hig  1  maintenance  costs  over  the  life  of 
the  materials  and  the  ultimate 
rep  acement  of  the  materials.  While 
cor  struction  costs  may  be  lower  using 
the  cheaper  building  materials,  these 
sav  ngs  are  more  than  overshadowed  by 
the  high  maintenance  costs  necessary  to 
pre  long  the  use  of  the  materials.  FmHA 
str<  ngly  advocates  the  use  of  low 
ma  ntenance  and  long  life  materials  in 
its  x)nstruction. 
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Section  1944.215(a)(1) 


( 'omment:  There  were  several    ■ 
coi  iments  expressed  about  the  costs 
bei  ig  "locked  in"  to  either  our  cost 
tra(  :king  system  or  to  the  Marshall  & 
S\Ai  ift  estimates,  thereby  not  allowing 
an;  inflation  increases.  It  was  also  noted 
thf  t  projects  with  abnormally  high  or 
lov  r  costs  should  not  be  entered  into  the 
sy<  tem  and  that  only  newer  (one  year 
ok  )  projects  be  tracked.  It  was  felt  that 
the  borrower  should  not  be  responsible 
for  resolving  differences  between  a 
pn  posed  project's  costs  and  those  costs 
in  he  FmHA  tracking  system  or  in  the 
Mc  rshall  &  Swift  estimates.  Another 
res  jondent  suggested  that  the  tracking 
sy!  tem  allow  for  a  comparison  of 
bei  room  sizes  rather  than  project  to 
pn  iject  comparison.  One  respondent  felt 
thi  t  the  tracking  system  should  provide 
foi  a  distinction  between  new 
CO  istruction  and  rehabilitation. 
^wHA  response:  The  new  cost 
tra  :king  system  will  allow  FmHA  to 
tra  :k  by  line  item  the  costs  of 
CO  istruction.  For  instance,  the  final 
esl  i  lated  cost  of  concrete  for  a 
pn  tposed  project  will  be  recorded  in  the 
syi  tem  at  the  time  the  loan  is  obligated. 
Or  ce  the  project  has  been  built  and  the 
CO  ts  are  certified  (identify  of  interest 
pr  ijects),  the  certified  cost  of  concrete 


will  also  be  recorded  in  the  system  and 
will  become  the  basis  for  establishing  a 
benchmark  on  costs.  This  should  take 
into  consideration  the  inflationary 
escalation  of  costs  during  the 
construction  period.  Thereafter,  the  line 
item  costs  for  each  new  proposal  will  be 
compared  with  the  amounts  recorded  in 
the  tracking  system.  Local  FmHA  offices 
will  allow  for  future  inflationary 
increases  just  as  they  do  now.  Only  the 
projects  received  and  processed  after  the 
tracking  system  comes  on  line  will  be 
entered.  We  intended  that  significant 
differences  between  an  applicant's  cost 
estimates  and  the  estimates  of  our 
established  tracking  costs  or  Marshall  & 
Swift  be  resolved  since  FmHA  will  not 
arbitrarily  accept  any  estimates  which 
appear  out  of  line  or  unreasonable.  We 
foresee  the  borrower's  responsibility  for 
resolving  the  differences  in  cost  as 
either  providing  justification  for  the 
differences  or  taking  whatever  action  is 
required  to  ensure  the  best  estimates  are 
being  considered  in  the  construction. 
This  method  of  tracking  construction 
costs  will  make  no  distinction  between 
numbers  of  bedrooms  or  new 
construction  vs.  rehabilitation;  costs 
will  be  tracked  on  a  line  item  basis  and 
not  on  a  project  basis. 

21.  Section  1944.215(a)(2) 

Comment:  A  few  respondents 
suggested  that  FmHA  establish 
timeframes  for  District  and  State  Offices 
to  follow  during  preapplication  and 
application  review  processing.  Another 
respondent  suggested  that  the  AD-622 
cover  only  the  authorization  to  develop 
plans  and  specifications  and  that  the 
balance  of  the  application  not  be 
pursued  until  receipt  of  the  plans  and 
specifications  and  after  the  appraisal  is 
completed.  It  was  felt  that  this  would 
reduce  the  time  between  signing  of  the 
construction  documents  and  the  start  of 
construction. 

FmHA  response:  From  periodic 
assessments  made  of  the  multi-family 
housing  program  by  FmHA's  National 
Office,  it  is  apparent  that  the  field  staffs 
time  is  being  utilized  to  its  fullest 
extent.  The  large  volume  of 
preapplications  being  filed  has  placed  a 
considerable  burden  on  the  field, 
particularly  when  those  preapplications 
which  will  not  continue  to  be  processed 
because  of  their  rating  must  still  receive 
some  degree  of  attention.  To  place 
timeframes  on  the  field  for  each  step  of 
processing  would  be  unrealistic  since 
they  would  most  likely  be  impossible 
for  the  staff  to  meet.  VVe  do  not  agree 
that  authorizing  just  the  completion  of 
plans  and  specifications  would  reduce 
the  time  between  signing  of  the 
construction  contract  and  the  actual 


start  of  construction,  since  there  are 
many  other  items  needed  to  complete 
the  application  and  these  could  not  be 
addressed  until  we  authorized  the 
applicant  to  proceed  to  a  fiill 
application.  The  cost  estimates  should 
be  updated  at  the  time  the  construction 
contract  is  signed  so  that  the  most  up- 
to-date  estimates  are  obtained  prior  to 
approving  the  loan. 

22.  Section  1944.215(aK3) 

Only  one  comment  was  received  and 
the  respondent  agreed  with  this  section. 

23.  Section  1944.215(a)(4) 

Only  one  comment  was  received  and 
the  respondent  agreed  with  this  section. 

24.  Section  1944.215(a)(S) 

Comment:  There  were  numerous 
objections  to  establishing  a  set  number 
of  units  per  acre  because  of  the  size. 
shape,  and  condition  of  sites. 

FmHA  response:  FmHA  feels  that 
more  diligent  eff^orts  could  be  expended 
by  applicants  in  locating  mere  viable 
sites.  Sites  which  have  sections 
unsuitable  for  building  should  be 
avoided.  However,  if  a  situation  exists 
where  the  only  available  site  is  of  a  size, 
shape,  or  condition  which  makes  r 
portion  unsuitable  for  building  and  the 
only  alternative  is  to  not  provide  units, 
then  a  request  to  the  State  Office  for  an 
exception  to  this  density  requirement 
may  be  considered.  Sucti  language  has 
been  added  to  the  section. 

25.  Section  1944.215(8)16) 

Comment:  Several  respondents 
expressed  the  opinion  that  hiring 
construction  inspectors  is  unrealistic  at 
a  time  when  FmHA  staff  is  being 
reduced.  They  also  pointed  out  that 
delay  in  obtaining  timely  construction 
inspections  by  FmHA  has  been  a 
problem  and  suggested  including 
language  in  the  regulation  that  would 
require  necessary  inspections  within  a 
reasonable  timefi^me. 

FmHA  response:  The  hiring  of 
construction  inspectors  is  a  suggestion 
which  may  or  may  not  be  possible  to 
follow.  If  not,  it  may  be  possible  for 
States  to  contract  for  these  services.  The 
comment  about  not  having  timely 
construction  inspections  by  FmHA 
provides  an  appropriate  case-in-point 
for  adequate  inspection  coverages,  this 
subject  will  be  discussed  at  future 
training  meetings  with  the  field  staff. 
FmHA  feels  that  the  proposed  language 
is  appropriate  as  proposed. 

26.  Section  1944.215(a)(7) 

Comment:  There  were  several 
comments  that  the  restriction  of 


building  design  %viH  result  in  all 
buildings  being  shaped  Uke  a  box. 
"  FmHA  response:  FmHA  feels  this  is 
an  overreaction  and  that  this  section 
will  not  lead  to  the  construction  of 
boxes.  We  have  observed,  in  many 
States,  how  a  simple  yet  attractive 
design  is  an  asset  to  the  community. 
These  types  of  simple  designs  do  not 
deter  potential  tenants  from  seeking 
residency.  The  Agency  feels  that  the 
desi^  of  some  of  the  housing  units  now 
in  existence  have  gone  beyond  what  Is 
necessary  to  provide  decent,  safe,  and 
sanitary  living  units.  The  Housing  Act 
of  1949,  as  amended,  specifies  that  "no 
loan  shall  be  made  or  insured  •  •  • 
unless  the  Secretary  finds  that  the 
construction  involved  will  be 
undertaken  in  an  economical  manner 
and  will  not  be  of  elaborate  or 
extravagant  design  or  materials." 

27.  Section  1944.215(a)(8) 

Comment:  Two  respondents 
recommended  against  setting  the 
building  roof  slope  limits  proposed  in 
this  section,  one  because  of  the  snow 
loads  in  the  northern  States  and  the 
other  because  they  could  result  in  a 
building  which  lacks  interest. 

FmHA  response:  FmHA  agrees  with 
the  argument  against  setting  the  lower 
slopes  in  cases  where  there  are  heavy 
snow  loads.  The  wording  has  been 
changed  to  allow  the  State  Director  to 
authorize  a  higher  slope  if  needed  to 
accommodate  severe  weather 
conditions.  The  Agency  disagrees  with 
the  opinion  that  these  slopes  will  result 
in  a  lack  of  building  interest 

28.  Section  1944.215(a)(9) 

Comment:  Several  respondents 
expressed  agreement  with  this  section. 
Several  others  felt  that  the  use  of 
repetitive  designs  would  result  in 
"cloned"  projects. 

FmHA  response:  FmHA  does  not  feel 
that  the  use  of  repeat  designs  will  have 
any  detrimental  effect  on  the  aesthetic 
value  of  FmHA-financed  units.  In  fact, 
several  States  now  require  the  use  of 
repeat  designs  without  detrimental 
effects.  The  National  Office  assesses  the 
515  program  in  multiple  States  each 
year,  which  includes  a  visual  inspection 
of  the  rental  stock.  We  have  not  found 
the  use  of  repeat  designs  to  be  offensive 
or  boring  in  any  State.  FmHA  feels  that 
the  submission  of  new  designs  for  all 
projects  needlessly  increases  the 
amount  of  Government  funds  needed 
since  the  amount  of  architectural  fees  is 
based  on  the  level  of  services  provided. 
Repeat  designs  will  decrease  the  amoimt 
being  paid  for  architectural  fees  since 
the  use  of  'shelP"  plans  will  reduce  the 
detailed  architectural  services  needed. 


29.  Section  1944.215(aKlO) 

Comment:  Several  respondents  stated 
that  community  room  huniture  should 
be  included  as  an  eligible  loan  expense: 
one  respondent  supported  the  inclusion 
of  dining  room  furniture  in  congregate 
housing.  Another  respondent  supported 
the  inclusion  of  community  rooms  in 
family  projects  and  garbage  disposals.  A 
few  respondents  suggested  allowing 
sliding  glass  doors  where  patios/ 
balconies  are  permitted.  Chie  respondent 
suggested  adding  whirlpools  to 
developmentally  disabled  housing.  Two 
respondents  supported  the  inclusion  of 
bay/box/picture  windows.  One 
respondent  voiced  support  for 
prohibiting  fire  places,  garages  and 
covered  parking.  Two  respondents 
supportcKl  this  section. ' 

FmHA  response:  Community  and 
congregate  dining  room  furniture  is  the 
responsibihty  of  the  borrower  and  its 
expense  should  be  covered  by  the  initial 
O&M  funds.  Outdoor  recreation 
facilities  for  family  projects  are 
allowable  loan  ex()enses  and  are 
intended  to  substitute  for  community 
room  facilities  allowed  in  elderly 
projects.  The  Agency  considers 
community  rooms  to  be  an  essential  part 
of  the  daily  living  requirement  for  those 
elderiy^projects  which  can  support  the 
additional  exp>ense  of  the  facilities.  The 
obvious  reason  for  not  allowing 
community  rooms  in  family  projects  is 
that  family  activities  are  not  necessarily 
curtailed  by  age  or  climate  and  they  are 
more  mobile  than  elderly  residents, 
which  means  their  choice  of 
entertainment  can  extend  beyond  their 
living  accommodations.  FmHA  does  not 
feel  that  garbage  disposals  are  necessary 
and  has  recommended  against  financing 
them  in  the  past.  In  addition  to  the 
initial  cost  oT  the  disposal  units,  too 
often  problems  develop  because  of  lack 
of  care  in  what  is  processed  through 
them,  resulting  in  additional  exp)ense  of 
the  repairs.  FmHA  does  not  agree  that 
sliding  glass  doors  are  necessary  even 
when  patios/balconies  are  customary  for 
the  area.  FmHA  contends  that  if  a 
developmentally  disabled  person 
requires  whirlpool  therapy,  then  it 
should  fall  within  the  responsibility  of 
a  professional  to  provide  the  service  at 
a  therapist's  facility.  Some  of  the  States 
which  were  previously  allowing  bay/ 
box/picture  windows  have  discontinued 
this  practice  in  acQordance  with  the 
efforts  to  contain  costs,  an  action  which 
we  support. 

30.  Section  1944.21 5(a)(ll) 

Comment:  One  respondent  supported 
the  inclusion  of  individual  patios  for  the 
elderly  as  a  means  for  increasing 
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socialization.  Two  respondents 
supported  washer  and  dryer  hookups 
for  all  types  of  units. 

FmHA  response:  FmHA  viaws  the 
community  room  as  instrumental  in 
encouraging  elderly  tenant  socialization. 
In  a  recent  survey  conducted  by  the 
National  Association  of  Home  Builders, 
tenants  were  asked  to  list  amenities  in 
order  of  their  desirability.  This  survey 
showed  that  balconies  were  ranked  by 
the  tenants  at  number  15  out  of  a  list  of 
16amenities.  We  place  individual 
^^'-pSuos  in  the  same  category  with 

balconies.  See  discussion  of  washer  and 
dryer  hookups  under  §  1944.212(g). 
above. 

31.  Section  1944.215(a)(12) 

Comment:  One  respondent  voiced 
support  for  allowing  outdoor  recreation 
for  elderly  projects  for  those  occasions 
where  there  are  minor  children  in  the 
unit  and  where  grandchildren  come  to 
visit.  Thete  was  support  expressed  for 
the  allowance  for  garbage  disposals  and 
community  rooms  for  family  projects. 

FmHA  response:  Playground 
equipment  would  either  stand  idle  in 
the  case  where  there  were  no  minors 
living  with  the  elderly  or  would  attract 
children  from  outside  the  project.  The 
noise  generated  as  a  result  of 
playgrounds  would  not  be  viewed  as  a 
welcome  addition  by  some  of  the 
elderly  residents  who  enjoy  peaceful 
surroundings.  FmHA  response  to 
community  rooms  for  family  projects 
and  gart>age  disposals  has  already  been 
discussed  under  §  1944.21S(a)(10) 
above. 

32.  Section  1944.215(a)(13) 

Comment:  Several  respondents 
objected  to  the  number  of  parking 
spaces  for  elderly  since  more  persons 
now  keep  their  cars  for  a  longer  period 
of  time,  particularly  since  those  persons 
reside  in  rural  areas  with  no  other 
means  of  transportation.  One 
respondent  recommended  that  spaces 
for  visitors  and  health  care  workers  not 
be  included  in  the  calculation.  One 
respondent  suggested  that  this  limit  be 
"recommended  and  not  mandated.  One 
respondent  recommended  the  limit  be 
set  at  1.5  to  2  for  family  and  .5  to  1.25 
for  elderly;  another  respondent 
•  recommended  .75  to  1.25  for  elderly. 
One  respondent  supported  this  section. 

FmHA  response:  k  1990  congregate 
housing  study  revealed  that  only  21 
percent  of  congregate  tenants  owned 
cars.  The  proposed  allowance  for 
congregate  parking  spaces  is  based  on 
that  percentTlge.  In  order  to 
accommodate  the  additional  cars  owned 
by  persons  in  elderly  projects,  we  have 
changed  the  language  of  this  section  to 


al  ow  for  additional  spaces  for  visitors 
an  d  staff. 

33 ,  Section  1944.215(a)(14) 

Zomment:  A  niunber  of  respondents 
ob  ected  to  establishing  a  range  of 
ao  »ptable  allowances  for  eaithworlt  A 
CO  Liple  of  respondents  mistakenly 
in  erpreted  this  section  to  mean  that  the 
al  owance  cover  the  combination  of 
la  idscaping  and  earthwork. 

^mHA  response:  FmHA's  cost 
tn  eking  system  will  allow  us  to  capture 
lai  kdscaping  and  earthwork  costs; 
th  irefore,  the  section  has  been  amended 
to  delete  the  requirement  that  ranges  be 
es  ablished. 

3^ .  Section  1944.215(a)(15) 

Comment:  One  respondent^ 
re  x>mmended  that  congregatrvrojects 
w  lere  an  expanded  meal  servic^  is 
d(  signed  to  provide  meals  to  alFof  the 
cc  mmunity's  elderly  citizen  be 
e}  empted  from  the  limitations  of  the 
Wi  uiual  of  Acceptable  Practices  (MAP). 
T  le  same  respondent  pointed  out  that 
th  )  MAP  is  a  supplement  to  an  obsolete 
m  nimum  property  standards.  Another 
re  ipondent  pointed  out  that  the  MAP  is 
n(  t  available  in  any  FmHA  office.  One 
re  spondeitt  agreed  with  this  section. 

FmHA  response:  The  MAP  is  no 
longer  in  print.  Guidance  pertaining  to 
tb  9  size  of  these  facilities  can  be  found 
ir  Guide  2  of  FmHA  Instruction  1924- 
A  This  section  has  been  changed  to 
roRect  the  proper  reference. 

31  .  Section  1944.215(b)(1) 

Comment:  Several  respondents 
o1  ijected  to  this  way  of  measuring  square 
fo  Qtages.  Two  others  objected  to 
n  stricting  congregate  uinits  to  110 
p  ircent  of  the  minimum  square  footages 
si  ice  this  dimension  may  not  allow 
SI  ^icient  square  footages  to  meet  the 
r«  quirements  of  the  Americans  with 
D  sabilities  Act.  One  respondent  voiced 
tl  e  opinion  that  setting  die  square  foot 
li  nits  will  lead  to  a  drop  to  the 
n  inimum  footages  and  adversely  impact 
tl  e  rentability.  One  respondent 
n  commended  a  lower  maximum  square 
f(  otage.  One  respondent  recommended 
e  iminating  the  reference  to  "related 
ft  cili^ies"  since  their  inclusion  will 
d  stort  the  square  footage  of  "living 
ai  ea." 

FmHA  response:  The  methodology 
d  iscribed  in  this  section  for  calculating 
li  Ang  area  is  consistent  with  common 
ii  dustry  practices.  Congregate  living 
u  lits  are  not  affected  by  the  Americans 
V  ith  Disabilities  Act.  We  do  not 
u  iderstand  the  concern  that  setting  the 
s  uare  foot  limit  will  lead  tp  a  drop  to 
t  e  minimum  footages  since  these 
r  nges  have  been  in  existence  for  some 


time  and  have  not  resulted  in  an 
automatic  drop  in  square  feet.  We  see  no 
reason  to  lower  the  maximum  square 
footage  since  the  size  of  the  unit  can  be 
controlled  within  the  allowable  ranges. 
The  section  has  been  changed  to 
eliminate  "related  facilities"  from  being 
included  in  the  computation  of  living 
area. 

36.  Section  1944.215(e) 

Two  comments  were  received  and  the 
respondents  supported  this  section. 

37.  Section  1944.215(w)(3) 

Comment:  A  nimiber  of  respondents 
objected  to  FmHA's  requiring  the 
applicant  to  reveal  the  percentage  of  tax 
credits  it  will  seek.  Several  persons 
appeared  to  misinterpret  the  intent  of 
the  section.  A  few  of  the  respondents 
felt  that  FmHA  is  attempting  to  make 
the  determination  of  the  number  of  tax 
credit  units  the  project  will  receive.  One 
respondent  suggested  that  the  section  be 
amended  to  state  that  the  "market 
study"  will  be  subject  to  further 
examination  and  not  the  preapplication 
itself.  One  respondent  points  out  that  if 
the  project  is  requesting  rental 
assistance,  the  affordability  of  basic  rent 
is  irrelevant.  One  person  recommended 
that  the  word  "percentage"  to  changed 
to  "number"  to  avoid  confusion.  Several 
persons  supported  this  section. 

FmHA  response:  FmHA  regulations 
require  that  the  Agency  determine 
whether  a  proposed  project  is  feasible. 
In  order  for  a  project  to  be  feasible,  there 
must  be  persons  of  sufHcient  incomes  to 
support  the  expenses  and  to  amortize 
the  loan.  The  market  for  515  projects 
depends  on  the  existence  of  persons 
with  a  lower  level  of  incomes  in  those 
cases  where  tax  credits  are  awarded  to 
the  borrower.  Many  market  analysts  are 
still  determining  need  based  on  incomes 
up  to  the  moderate  level.  This  becomes 
an  issue  when  there  is  not  sufficient 
rent  subsidy  for  all  units.  In  order  to 
make  a  proper  analysis  of  feasibility,  we 
must  determine  the  level  of  incomes 
which  will  be  required  to  support  the 
project.  Even  if  the  applicant  requests 
100  percent  rental  assistance  and  there 
is  sufficient  subsidy  to  cover  all  of  the 
units.  FmHA  is  not  absolved  of  its 
responsibility  of  examining  feasibility. 
FmHA  feels  that  it  is  imperative  that  we 
are  aware  of  the  number  of  tax  credit 
units  anticipated  so  that  the  appropriate 
level  of  incomes  can  be  studied.  In  no 
way  does  FmHA  intend  to  become 
involved  in  the  determination  of  the 
number  of  tax  credits  assigned  to  a 
project  by  the  State  Agencies.  We  will, 
however,  provide  information  to  the 
State  Agencies  as  to  the  amount  of 
financial  assistance  granted  to  the 
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borrower  by  FmHA.  The  word 

"percentage"  has  been  changed  to 
"amount"  and  the  words  "percentage  of 
units  targeted  for  tax  credit  eligible 
persons"  have  been  added. 

38.  Section  1944.231(a)(2) 

Comment:  A  number  of  respondents 
supported  this  section  with  the 
stipulation  that  no  other  preapplication 
be  authorized  until  the  second  market 
study  has  been  coffipleted  and  a 
determination  made  on  the  original 
preapplication.  Two  respondents 
pointed  out  that  the  45-day  period  in 
which  to  respond  to  the  applicant  is  not 
sufBcient  to  accomplish  the  necessary 
processing. 

FmHA  response:  FmHA  agrees  that 
the  preapplication  hold  its  position  in 
the  ranking  and  has  amended  the 
section  to  state  that  no  other 
preapplication  will  move  ahead  of  the 
preapplication  in  question  until  the 
feasibility  issue  has  been  resolved.  The 
contracts  will  be  similar  to  those  used 
by  the  Agency  in  obtaining  appraisals  in 
that  the  State  will  let  one  contract  under 
which  the  market  studies  will  be 
prepared  by  one  or  more  market 
analysts.  This  will  eliminate  the  need 
for  contracting  for  each  individual 
study,  thus  saving  processing  time. 

39.  Section  1944.235(a)(1) 

Comment:  Two  respondents  suggested 
that  closing  instructions  be  furnished  to 
the  borrower  within  a  certain  timeframe. 

FmHA  response:  The  issuance  of  the 
closing  instructions  involves 
coordination  and  input  from  another 
Government  Agency.  While  FmHA  may 
request  more  expeditious  issuance  of 
the  closing  instructions,  it  has  no 
control  over  when  the  instructions  will 
be  furnished.  Additionally,  we  have  no 
way  of  knowing  how  the  process  is 
impacted  by  that  Agency's  workload. 

40.  Section  1944.235(a)(2) 

Comment:  One  respondent  supported 
this  section.  Another  respondent  stated 
that  this  section  does  not  agree  with  the 
earlier  requirement  concerning  what 
amount  needs  to  be  furnished  to  cover 
the  initial  O&M  amount  discussed  in 
§1944.211(a)(7)(i). 

FmHA  response:  This  issue  was 
discussed  under  §1944.21  l(a)(7)(i). 
above. 

41.  Section  1944.235(b)(3) 

Comment:  One  respondent  suggested 
that  an  appeal  process  be  included  for 
co-general  partners.  One  respondent 
suggested  that  another  provision  be 
added  to  allow  transfer  of  an  obligation 
when  the  applicant  is  unable  to 
continue  for  legitimate  reasons  and  the 


transferee  is  eligible  for  515  assistance. 
Another  respondent  suggested 
consideration  be  given  to  who  is 
responsible  for  the  default  so  that  a  co- 
general  partner  who  is  innocent  of  the 
default  will  not  be  penalized  by  being 
denied  access  to  the  program  for  5  years. 

FmHA  response:  We  interpret  the  first 
and  last  respondent  comments  to 
pertain  to  the  same  concern.  FmHA 
does  not  agree  that  a  co-general  partner 
be  exempt  from  these  provisions  since 
the  loan  was  made  to  the  entity  and  it 
is  up  to  the  entity  to  maintain  its 
financial  integrity.  The  regulations 
already  contain  provisions  for  handling 
cases  where  the  entity  chooses  to 
transfer  an  obligation  without  monetary 
default.  There  would  be  no  penalty  in 
that  case. 

42.  Section  1944.235(c)(1) 

Comment:  One  respondent  suggests 
that  the  language  be  changed  to  allow 
interim  lenders  who  are  now  making 
loans  to  only  FmHA-financed  projects. 
Another  suggested  that  the  language  be 
changed  to  state  "other  than  identity  of 
interest  companies."  Another 
respondent  felt  that  the  record  of 
providing  financing  to  non-FmHA 
projects  be  on  a  national  basis  and  not 
limited  to  the  State  in  which  a 
particular  loan  is  made.  A  respondent 
suggested  that  the  language  be  changed 
to  state  the  lender  be  "authorized"  to  do 
business  in  a  State  since  not  all  States 
require  the  lender  to  be  licensed.  Two 
respondents  suggested  that  FmHA 
provide  the  interim  financing  to 
eliminate  the  expense  connected  with 
outside  interim  financing.  Two  other 
respondents  voiced  their  objection  to 
this  section.  Two  respondents 
supported  this  section. 

FmHA  response:  FmHA  feels  strongly 
that  the  borrower  not  provide  its  own 
interim  financing.  The  interim  lender  is 
responsible  for  inspecting  each  stage  of 
construction.  If  borrowers  are  allowed  to 
provide  their  own  interim  financing 
they,  in  essence,  would  also  be  allowed 
to  inspect  their  own  construction. 
FmHA  feels  that  inspections  by  arms- 
length  third  parties  will  provide  a  more 
objective  assessment  of  construction 
standards  and  quality.  The  language  has 
been  changed  to  state  that  the  lender  be 
"authorized"  to  do  business  in  a  State 
rather  than  "licensed."  As  long  as 
interim  financing  can  be  secured  at 
reasonable  rates,  fees,  and  terms,  FmHA 
does  not  feel  that  the  wholesale  use  of 
Government  funds  for  interim  financing 
is  in  keeping  with  the  intent  that  local 
lenders  be  given  the  opportunity  of 
furnishing  the  interim  financing. 


43.  Section  1944.236 

Comment:  Two  respondents  objected 
to  nonprofit  borrowers  being  able  to  use 
an  attorney  who  is  a  member  of  their 
organization  while  limited  profit 
borrowers  are  prohibited  from  doing  the 
same. 

FmHA  response:  The  only  change 
being  made  to  this  section  is  to 
correspond  to  a  recent  wording  change 
in  FmHA's  closing  regulation.  The  use 
of  member  attorneys  by  nonprofit 
groups  has  been  allowed  by  the 
regulation  for  some  time.  FmHA  does 
not  consider  the  relationship  between  a 
nonprofit  borrower  and  its  attorney  in 
any  way  resembles  the  relationship 
between  a  profit-motivated  borrower 
and  its  attorney.  The  nonprofit  attorney 
has  no  financial  interest  in  the  nonprofit 
whereas  the  reverse  can  be  true  of  the 
attorney  who  is  a  member  of  the  limited 
profit. 

44.  Section  1944.237(a) 

Comment:  One  respondent  suggested 
that  this  section  be  amended  to  make 
clear  that  subsequent  loans  to  existing 
borrowers  for  rehabilitation  do  not  have 
to  go  thcQugh  the  preapplication 
process?' Another  respondent  felt  that 
this  will  adversely  affect  developers 
who  acquired  land  for  a  future  second 
phase.  Another  respondent 
recommended  that  this  section  show 
what  types  of  paperwork  are  qeeded  for 
a  subsequent  loan  or  that  the 
information  be  contained  in  an  exhibit 
to  the  regulation.  Two  respondents 
expressed  their  opinion  that  the 
language  which  states  that  subsequent 
loans  made  on  or  after  December  15. 
1989,  cannot  be  prepaid  is  contrary  to 
prior  interpretations  by  the  National 
Office.  Another  person  suggested  that 
this  section  be  revised  to  permit  the 
addition  of  office,  laundry, 
maintenance,  or  other  community  space 
not  be  subject  to  rating  and  ranking.  One 
respondent  agreed  with  this  section. 

FmHA  response:  This  section  states 
that  subsequent  loans  to  develop 
additional  units  must  be  rated  and 
ranked.  All  other  subsequent  loans 
which  do  not  fall  within  this  definition 
are  excluded,  including  rehabilitation  of 
existing  FmHA-financed  units.  It  was 
always  FmHA's  intention  that 
subsequent  loans  to  develop  additional 
units  be  subject  to  the  rating  system; 
this  section  merely  clarifies  that 
intention.  FmHA  agrees  that  some 
guidance  be  added  to  the  regulation 
which  better  defines  what  types  of 
paperwork  are  required  for  subsequent 
loans.  The  types  of  paperwork  needed 
for  subsequent  loans  has  been  added  to 
the  regulation  as  Exhibit  A-14. 
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Prepayment  is  covered  by  proposed 
changes  now  being  incorporated  in 
FmHAteguIatioQS.  Office,  laundry, 
maintenance,  and  other  community 
space  facilities  are  not  considered  living 
units  and  do  not  Call  imder  this 
definition. 

45.  Exhibit  A 
Paragraph  IVJ.6 

Comment:  Two  respondents 
expressed  their  opinion  that  no  new 
AD-622  be  issued  until  the  maricet 
question  is  resolved. 

FmHA  response:  This  was  discussed 
under  section  1944.231(a)  above. 

46.  Exhibit  A-2 

Comment:  One  respondent  felt  that  a 
new  column  "bousing  condition"  be 
added  to  this  exhibit. 

FmHA  response:  The  respondent  did 
not  make  known  whether  the  reference 
to  housing  condition  refers  to  the 
overall  condition  or  to  the  interior 
condition  of  the  units.  If  the  latter,  we 
have  deliberately  not  required  this  type 
of  information  since  it  would  be  almost 
impossible  for  a  market  analyst  to 
inspect  the  inside  of  the  units.  In  the 
case  of  the  overall  exterior  condition  of 
the  property.  FmHA  feels  this  analysis 
is  subject  to  the  perscKial  feelings  of  the 
analyst  and  would  not  be  based  on  any 
uniform  means  for  ranking  the  physical 
condition.  FmHA  does  require  the 
analyst  to  give  an  opinion  as  to  the 
upkeep  of  the  existing  stock  in 
accorduice  with  Exhibit  A-8,  "Outline 
of  Professional  Market  Study." 

47.  Exhibit  A-7 
Paragraph  I.A 

Comment:  There  were  many 
objections  raised  to  this  section  that 
requires  an  audited  financial  statement. 
It  was  pointed  out  that,  even  if 
individual  financial  statements  could  be 
audited,  the  cost  for  providing  the 
original  and  updates  during  the 
processing  period  would  be  prohibitive. 
These  same  individuals  objected  to 
providing  a  copy  of  their  prior  year 
income  tax  return  because  it  is  deemed 
an  invasion  of  privacy.  One  respondent 
pointed  out  the  hardship  this  would 
create  for  nonprofit  applicants  and 
proposed  that  they  be  able  to  provide 
their  most  recent  audited  statement. 
One  respondent  supported  this  section 
but  suggested  that  "current"  be  defined 
as  the  end  of  the  company's  last  fiscal 
year  and  that  updates  be  unaudited.  One 
respondent  suggested  that  instead  of 
requiring  audited  financial  statements,  a 
good  review  of  financial  statements  by 
FmHA  personnel  would  ensure 
financial  security.  Several  persons 


pointei 
are 

which 
One  re; 


nei  rly 


out  the  fact  that  most  applicants 

estabhshed  cvganizations 
lave  no  financial  record  to  audit. 
pondent  representing  a  Certified 
Public  [Accounting  firm  stated  that  it  is 
often  ij  n  practicable  to  conduct  an 
examii  atioa  of  personal  financial 
record ;  in  accordance  with  generally 
accept  id  accoimting  principles  and  to 
expres  >  an  unqualified  opinion.  That 
respon  dent  recommended  the  section  be 
changi  d  to  require  that  the  personal 
financ  al  statements  either  be  compiled 
or  revi  swed'^d  stated  that  a  detailed 
and  CO  nplete  underwriting  of 
crediti  worthiness  can  be  performed  on 
compi  ed  or  reviewed  personal  financial 
statem  snts  that  are  comprehensively 
prepai  kI.  Two  respondents  supported 
this  se  :tion. 

Fmf  A  response:  In  light  of  the 
difficu  ty  in  obtaining  audited  financial 
statem  mts  of  individuals.  FmHA  vdll 
contin  le  with  the  requirements 
curren  Jy  in  existence  and  has 
elimin  ited  the  word  "audited"  fixim  this 
sectioi  I.  The  Agency  also  feels  that  a 
propel  analysis  of  a  financial  statement 
will  pi  ovide  a  better  understanding  of 
an  app  licant's  creditworthiness  than 
would  an  individual's  income  tax 
statem  mt.  FmHA  maintains  the  position 
that  a  financial  statnnent  not  be  more 
than  simonths  old  when  the 
preap]  >Iication  is  filed. 

48.  Ex  libit  A-7 
Forogi  oph  I.H 

Res  londents  agreed  with  this  section. 

49.  Ex  libit  A-7 

Paragi  aph  U.A 

Con  ment:  One  respondent 
recom  nended  that  FmHA  establish  a 
percei  tage  of  elderly  homeowrners  that 
could  >e  considered  as  fK)tential 
tenant  s.  Two  respondents  disagreed 
with  the  use  of  a  diecldist  in  evaluating 
markei  studies.  A  few  respondents 
disagreed  with  limiting  the  area  of 
consic  eration  to  20  percent  of  the 
substa  ndard  rental  units.  Two 
respoi  dents  objected  to  the  use  of 
profes  sional  market  studies  in  the 
analyj  is  of  need  and  suggested  that 
persoi  al  contact  with  possible  tenants, 
talkin  ;  with  other  apartment  owners,  or 
condv  :ting  a  newspaper  questionnaire 
wouU  provide  a  more  credible  means 
for  de  ermining  need.  One  respondent 
sugge<  ted  that  we  include  a  definition  of 
"subsl  andard  units."  Also,  that 
respo]  ident  pointed  out  that  the  same 
persoi  s  who  reside  in  "overcrowded" 
units  i  ire  being  doublecounted,  first 
from  t  le  substandard  category  and 
secom  1  from  the  new  households 


category.  On«  respondent  agreed  with 
this  section. 

FmHA  response:  FmHA  does  not 
agree  that  elderly  homeowners  should 
be  considered  in  the  need  for  units.  That 
is  not  to  say  these  elderly  homeowners 
cannot  live  in  the  FmHA-financed  unit. 
We  do  not  feel  that  the  general  market 
can  absorb  the  sale  of  multiple  homes  at 
one  time.  Exhibit  A-8  does  state  that  if 
the  economic  conditions  reflect  normal 
selling  times  for  homes  in  the  market 
area,  then  elderly  homeowners  may  be 
considered  as  a  secondary  market. 
FmHA  has  had  in  use  a  checklist  for 
analyzing  znarkel  studies  for  some  time; 
this  regiiJbation  now  requires  its  use  to 
enhance  internal  control  over 
administration  of  the  program.  The 
purpose  of  the  checklist  is  to  enable  the 
reviewer  to  determine  if  all  segments  of 
Exhibit  A-8  have  been  addressed  by  the 
study. 

Market  demand  and  feasibihty  is 
created  by  several  fectcxs.  One  of  those 
factors  is  the  demand  created  by  persons 
who  are  living  in  substandard  units  and 
seeking  decent,  safe  and  sanitary 
housing  which  can  be  financed  by 
FmHA.  Currently,  there  is  no  hmit  on 
the  percentage  of  substandard  units 
which  an  analyst  can  project  in 
determining  market  demand.  For 
example,  if  there  are  100  units  of 
substandard  housing  in  a  given  market, 
analysts  can  and  have  stated  that  80,  or 
any  other  arbitrary,  percentage  of  the 
fainilies  Uving  in  these  units  create  a 
portion  of  the  demand.  We  have  fbimd 
that  the  percentage  of  units  (irojected  as 
a  result  of  substandard  hou^ng  varies 
significantly  from  study  to  study.  In 
addition,  without  any  boundaries,  it 
provides  the  market  analyst  with  a 
contingency  to  justify  demand.  The  20 
percent  limitation  was  offered  based 
upon  previous  experience  with  market 
analysis.  Without  a  threshold.  FmHA  is 
defenseless  in  challenging  a 
professional  market  analyst.  It  is 
reasonable  to  set  a  limit  since  there  is 
no  objective  methodology  in  which  to 
actually  determine  how  many  people 
residing  in  substandard  units  will  move 
to  a  newly  completed  Section  515 
complex.  The  Agency  will,  however, 
allow  a  higher  number  if  the  analyst  can 
clearly  document  that  the  occupants  of 
more  than  20  percent  of  the  occupied 
substandard  rental  units  are  willing  and 
able  to  relocate  to  the  proposed  housing. 
The  documentation  will  be  in  the  form 
of  signed  survey  sheets  prepared 
expressly  to  capture  such  information. 

The  use  of  market  studies  does  not 
prohibit  anyone  from  doing  more  to 
assess  the  market,  such  as  making  local 
contacts.  Placing  a  questionnaire  in  a 
newspaper  does  not  ensure  the  return  of 
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any  responses.  A  definition  of 
substandard  has  been  added. 

FmHA  feels  it  necessary  to 
standardize  the  way  need  is  calculated 
in  order  to  provide  some  uniformity  in 
market  studies.  The  revised  Exhibit  A- 
8  outlines  the  sources  of  demand  which 
will  be  accepted  by  the  Agency.  There 
was  a  discrepancy  between  this  section 
and  the  Exhibit  A-8  language  in 
delineating  sources  of  need.  This 
section  of  the  regulation  has  been 
changed  to  agree  with  the  language  of 
Exhibit  A-8. 

Paragraph  ns 

Comment:  One  respondent  suggested 
that  the  tax  credit  income  information 
be  provided  with  the  application  and 
not  with  the  preapplication. 

FmHA  response:  Feasibility  must  be 
determined  during  the  preapplication 
stage  and  the  ranges  of  local  incomes 
must  be  established  at  that  time.  For  this 
reason,  the  Agency  cannot  change  this 
requirement.  Other  discussions 
concerning  tax  credit  incomes  is  found 
under  §1944.215(w)(3). 

50.  Exhibit  A-7 
Paragraph  lU.C 

Comment:  One  respondent  suggested 
adding  a  provision  that  the  option  to 
buy  be  with  the  current  owner  of  public 
record. 

FmHA  response:  We  agree  with  this 
suggestion  and  have  added  that 
provision. 

51.  Exhibit  A-7 
Paragraph  IV.F 

Comment:  One  respondent  objected  to 
applicants  who  publicly  bid  their 
projects  having  to  submit  a  Form  FmHA 
1924-13.  One  respondent  felt  that 
requesting  this  much  detail  information 
at  the  preapplication  stage  would  not 
prove  useful  since  cost  estimates  change 
markedly  between  preapplication  and 
application.  One  respondent  supported 
this  section. 

FmHA  response:  FmHA's  new  cost 
tracking  system  will  track  the  trade  item 
costs  of  each  project.  The  Form  FmHA 
1924-13  provides  a  breakdown  of  trade 
item  costs  which  will  readily  facilitate 
the  use  of  the  cost  tracking  system. 
Otherwise,  the  value  of  the  tracking 
system  will  be  diminished,  thus  not 
allowing  the  Agency  to  establish  cost 
data  comparisons.  Persons  submitting 
bids  must  have  prepared  extensive  cost 
estimates  in  preparing  the  bid. 
Therefore,  we  do  not  feel  this  will  cause 
an  undue  burden  on  the  contractor. 


52.  Exhibit  A-« 

Comment:  One  respondent  suggested 
that  a  definition  of  substandard  be 
included.  One  respondent  asked  if 
FmHA  intends  to  prepare  and  distribute 
special  tabulations  of  substandard  units 
by  its  definition,  by  occupancy,  tenure, 
income,  and  household  size.  Several 
respondents  expressed  objection  to 
FmHA  not  considering  elderly 
homeowners  as  a  basis  of  need.  Several 
respondents  objected  to  the  20  percent 
ceiling  on  substandard  units  which 
FmHA  will  accept  in  the  determination 
of  need.  One  respondent  raised  the 
question  of  who  is  responsible  for 
determining  if  the  analyst  is  qualified 
and  what  the  qualifications  are  for 
preparing  a  study.  That  person  also 
wanted  to  know  if  the  study  is 
incomplete,  is  the  preapplication 
determined  incomplete  and  returned  to 
the  applicant.  Two  respondents  felt  that 
requiring  the  market  analyst  to  make  an 
on-site  visit  was  a  significant 
improvement  in  this  exhibit.  One 
respondent  suggested  that  the  exhibit  be 
used  as  a  guide  only  and  not  mandated. 
One  respondent  asked  if  FmHA 
inteqded  to  exclude  rentoverburden 
households  fi-om  rentup  demand 
estimates.  That  respondent  also 
expressed  an  opinion  that  the  listing  of 
small  businesses  in  the  Site  section  of 
the  exhibit  would  be  construed  to  mean 
those  businesses  must  be  available  in 
order  for  a  community  to  be  considered 
eligible  for  FmHA  financing.  Other 
comments  and  suggestions  offered  on 
the  technical  content  of  the  exhibit  are 
too  numerous  to  list  here. 

FmHA  response:  A  definition  for 
substandard  has  been  included.  HUD  ^ 
furnished  FmHA  with  information 
pertaining  to  occupancy  in  substandard 
units  based  on  the  1980  census.  That 
information  was  disseminated  to  our 
field  staff  for  distribution  to  market 
analysts.  We  are  in  the  process  of 
coordinating  with  HUD  to  obtain  this 
same  data  when  it  becomes  available. 
(See  discussion  of  elderly  homeowners 
under  Exhibit  A-7,  Paragraph  II.A.  and 
a  discussion  of  substandard  housing 
under  Exhibit  A-7,  Paragraph  II.A).  The 
qualifications  of  a  market  analyst  and 
the  responsibility  for  determining 
whether  an  analyst  is  qualified  are 
iterated  in  Exhibit  A-7  of  this 
instruction.  If  a  market  study  is 
incomplete,  the  applicant  may  furnish 
additional  information  to  complement 
the  market  study  without  the  necessity 
of  returning  the  entire  preapplication. 
This  will  inevitably  delay  the 
processing  of  the  preapplication.  The 
requirement  that  a  market  analyst  visit 
the  site  of  the  proposed  project  was  not 


introduced  with  this  revision;  it  has 
always  been  a  requirement.  The  purpose 
of  the  exhibit  is  to  require  enough 
information  on  which  a  feasibihty 
decision  can  be  based  and  to  establish 
uniformity  in  the  content  of  studies. 
Prior  to  FmHA  issuing  the  exhibit,  the 
market  studies  varied  greatly  and  all  did 
not  contain  the  most  basic  types  of 
information.  We  have  seen  a  marked 
improvement  in  the  studies  because  of 
the  issuance  of  the  exhibit.  While 
FmHA  originally  allowed  appficants  to 
consider  the  exhibit  as  a  guideline,  we 
did  not  feel  it  prudent  to  continue  this 
practice.  The  exhibit  is,  therefore, 
required  in  order  for  the  study  to  be 
acceptable  to  the  Agency;  market 
studies  which  do  not  contain  Exhibit  A- 
8  requirements  will  not  be  acceptable. 
We  understand  that  the  HUD 
information  on  rentoverburdened 
households  is  not  yet  available.  In  the 
interim,  language  has  been  added  to  the 
exhibit  which  invites  the  analyst  to 
include  this  type  of  information  where 
available.  While  this  exhibit  is  not  the 
proper  vehicle  for  establishing  policies 
concerning  required  commimity 
services  and  facilities,  the  Site  section 
has  been  reworded  to  state  that  the 
businesses  listed  are  an  example  of  the 
types  of  business  which  may  be  located 
in  the  community. 

Many  of  the  proposed  changes  are 
based  on  comments  and 
recommendations  submitted  from 
market  analysts  over  the  past  two  years. 
Market  analysts  have  expressed 
differing  opinions  concerning  the 
content  of  this  exhibit.  We  have 
considered  all  of  these  differing 
opinions  and  have  amended  the  exhibit 
to  include  what  we  consider  a  rational 
and  understandable  basis  for  a  market 
study.  We  have  attempted  to  correct  the 
original  exhibit  requirements  where  it 
lacked  sufficient  statistics  to  make  a 
determination  for  elderly  and 
congregate  projects.  Other  changes  made 
to  the  exhibit  will  standardize  the  tvpe^ 
of  information  market  studies  will 
contain  and  provide  the  uniformity 
heretofore  missing.  We  have  considered 
all  comments  and  the  exhibit  now 
reflects  those  changes  which  FmHA  has 
determined  appropriate  for  inclusion. 

53.  Exhibit  A-9 

Paragraph  2 

Comment:  One  respondent  suggested 
a  rewrite  of  this  section  to  include  other 
items  of  construction. 

FmHA  response:  This  section  has 
been  reworded  to  further  define  what 
types  of  information  on  related  costs 
must  be  submitted  in  addition  the  Form 
FmHA  1924-13. 


Paragraph  5 

Comment:  A  few  respondents 
recommended  that  the  market 
information  be  updated  after  12  months 
rather  than  requiring  a  new  study. 

FmHA  response:  FmHA  feels  this  is 
reasonable  and  has  changed  the  wording 
to  reflect  an  update  rather  than  a  new 
study. 

54.  Exhibit  A-10  is  Amended  to 
Include  Lang\iage  Implementing  Section 
51S(x)(2)  of  the  Housing  Act  of  1949,  as 
Amended,  to  Provide  for  Cooperation 
between  FmHA  and  State  Agencies  in 
Developing  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS) 

Other  comments:  Other  comments 
were  received  which  were  general  in 
nature  and  did  not  pertain  to  any 
specific  issues.  These  comments  have 
not  been  addressed  by  FmHA. 

List  of  Subjects 

7  CFR  Part  1924 

Agriculture,  Construction 
management.  Construction  and  repair. 
Energy  conservation.  Housing,  Loan 
programs — Agriculture.  Low  and 
moderate  income  housing. 

7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental. 
Reporting  requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Handicapped,  Loan 
programs — Housing  and  community 
development.  Low-  and  moderate- 
incogie  housing — Rental.  Mortgages. 
Nonprofit  organizations.  Rent  subsidies. 
Rural  housing. 

Accordingly,  parts  1924, 1930,  and 
1944,  chapter  XVm,  title  7,  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1924-CONSTRUCTtON  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  LJ  S.C.  1989;  42  U.S.C  1480; 
5  use.  301 ;  7  CFR  2.23:7  CFR  2.70. 

Subpart  A — Planning  and  Performing 
Construction  and  Other  Development 

2.  Section  1924.4  is  amended  by 
redesignating  paragraphs  (i)(4)  through 
{i)(7)  as  (i)(5)  through  (i)(8). 
respectively,  and  by  adding  paragraphs 
(i)(4)  and  (i)(9)  to  read  as  follows: 
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S 1924  4   Deflnitions. 


(i) 

(4)  between  the  spouse,  significant 
other  jrelatives,  and  step-relatives  of  the 
princnal  owners  of  the  party  of  the  first 
part  a  id  its  management,  such  as 
Gran(  oiother,  Aunt,  Daughter, 
Gram  daughter.  Grandfather.  Uncle. 
Son,  ( 'randson.  Mother,  Sister,  Niece, 
Cousi  1.  Father,  Brother.  Nephew; 


(9) 
exist 
si; 
or 
partieii 
in  one 
si 
exten' 


i  ini 


identity  of  interest  will  also 
^  /hen  another  party  can 
gnif  cantly  influence  the  management 
op{  rating  policies  of  the  transacting 
or  if  it  has  an  ownership  interest 
of  the  transacting  parties  and  can 
gnifijcantly  influence  the  other  to  an 
that  one  or  more  of  the 
transacting  parties  might  be  prevented 
iiUy  pursuing  its  own  separate 


from 


mtere  its, 

3.  S  )ction  1924.13  is  amended  by 
revisi  ig  paragraphs  (a)(3), 
(e)(l)(  ii)(BM2).  (e)(l)(iv),  (e)(l)(v), 
(e)(l)(  /ii)(B)(l).  (e)(2)(i){B),  (e)(2)(i)(G), 
(e)(2)(  )(H).  (e)(2)(ii)(C),  (e)(2)(iii)(A), 
(e)(2)(  v),  {e)(2)(v),  and  (e)(2)(viii)  to 
read  ap  follows: 

§  1924i1 3    Supplemental  requirements  for 
more  <  omplex  construction. 


(a) 

(3) 
archi 
the 
profession 


{&'. 


descr  )ed 


Fi  lesl 


sectiop 
fee. 
by  th< 
of  the 


opera 

status 

liabil 

perso  I 

analy: 

the 

nnan( 


-  \rchitectural  fees.  Fees  for 
^tural  services  shall  not  exceed 
ordinarily  charged  by  the 

for  similar  work  when  FmHA 
financing  is  not  involved.  The  fee 
should  cover  only  the  architectural 

s  rendered  by  the  architect.  The 
reduction  or  elimination  of  any  services 
in  paragraph  (a)(5)  of  this 
shall  be  directly  reflected  in  the 

for  special  services  rendered 
architects,  such  as  the  packaging 
loan  application  or  additional 
nonar  :hitectural  services,  will  not  be 
autho  ized  to  be  paid  with  loan  funds. 


(e) 
(1) 
(iii 
(B) 

(2)  K  current,  dated  and  signed 
finant  ial  statement  of  the  contractor's 
ions  indicating  the  payment 
of  accounts  and  any  contingent 
ies  that  may  exist.  FmHA 
nel  will  be  responsible  for 
:ing  the  fmancial  statement  as  to 
Iciency  of  the  contractor's 
ial  capability  to  carry  out 
consttuction.  The  financial  strength 
iemonstrate  the  ability  of  the 
contractor  to  pay  all  bills  prior  to 


St  ffic 


receiving  periodic  draws  of  funds  from 
the  lender. 

•        •        •        •       • 

(iv)  Contract  cost  breakdown.  In  any 
case  where  the  loan  approval  official 
feels  it  appropriate,  and  prior  to  the 
award  or  approval  of  any  contract  in 
which  there  is  an  identity  of  interest  as 
defined  in  §  1924.4  (i)  of  this  subpart, 
the  contractor  and  any  subcontractor, 
naterial  supplier  or  equipment  lessor 
sharing  an  identity  of  interest  must 
provide  the  applicant  and  FmHA  with 
a  trade-item  cost  breakdown  of  the 
proposed  contract  amount  for 
evaluation.  The  cost  of  any  surety  as 
required  by  §  1944:222  (h)  and  (i)  of 
subpart  E  of  part  1944  of  this  chapter 
and  §  1924.6  (a)(3)  of  this  subpart,  or 
cost  certification  as  required  by 
paragraph  (e)(l)(v)  of  this  section,  will 
be  included  in  the  proposed  contract 
amount  and  shown  imder  General 
Requirements  on  Form  FmHA  1924-13, 
which  is^vailable  in  all  FmHA  offices. 
FmHA  personnel  will  be  responsible  for 
reviewing  the  estimates  on  Form  FmHA 
1924-13  to  determine  if  the  dollar 
amounts  total  correctly,  to  assure  that 
costs  are  categorized  under  their 
appropriate  columns,  and  to  confirm 
that  the  estimated  costs  for  all  line  items 
are  reasonable  and  customary  for  the 
State. 

(v)  Cost  certification.  Whenever  the 
State  Director  determines  it  appropriate, 
and  in  all  situations  where  there  is  an 
identity  of  interest  as  defined  in 
§  1924.4  (i)  of  this  subpart,  the  borrower, 
contractor  and  any  subcontractor, 
material  supplier,  or  equipment  lessor 
having  an  identity  of  interest  must  each 
provide  certification  using  Form  FmHA 
1924-13  as  to  the.  actual  cost  of  the  work 
performed  in  connection  with  the 
construction  contract.  The  construction 
costs,  as  reported  on  Form  FmHA  1924- 
13,  must  also  be  audited,  in  accordance 
with  Government  Auditing  Standards, 
by  a  CFA,  or  LPA  licensed  on  or  before 
December  31, 1970.  In  addition,  certain 
agreed  upon  procedures  (available  in 
any  FmHA  office)  will  be  performed  in 
accordance  with  Attestation  Standards. 
In  some  cases.  FmHA  will  contract 
directly  with  a  CPA  or  LPA  for  the  cost 
certification.  In  that  event, 
documentation  necessary  to  have  the 
costs  of  construction  certified  by  an 
FmHA  contractor  that  they  were  the 
actual  costs  of  the  work  performed,  as 
reported  on  Form  FmHA  1924-13.  will 
be  provided.  Funds  which  were 
included  in  the  loan  for  cost 
certification  and  which  are  ultimately 
not  needed  because  FmHA  contracts  for 
the  cost  certification  will  be  returned  on 
the  loan.  FmHA  personnel  will  utilize 
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Exhibit  M  of  this  subpart  (available  in 
•  any  FmHA  office)  and  Form  FmHA 
1924-26,  "Cost  Certification 
Worksheet,"  to  assist  in  the  evaluation 
of  the  cost  certification  process. 

(A)  Prior  to  the  start  of  construction, 
the  borrower,  contractor  and  any 
subcontractor,  material  supplier,  or 
equipment  lessor  sharing  an  identity  of 
interest  must  submit,  to  the  CPA  or 
LPA,  the  accounting  system  that  the 
borrower,  contractor,  subcontractor, 
material  supplier  or  equipment  lessor 
and/or  the  CPA  or  LPA  proposes  to  set 
up  and  use  in  maintaining  a  running 
record  of  the  actual  cost.  In  order  to  be 
acceptable,  the  borrower  must  provide  a 
written  assertion  that  it  has  an 
accounting  system  that  is  suitably 
designed  to  provide  for  a  trade-item 
basis  comf)arison  of  the  actual  cost  as 
compared  to  the  estimated  cost 
submitted  on  Form  FmHA  1924-13. 
Costs  pertaining  to  a  specific  line  item 
will  be  set  up  in  the  accounting  system 
for  that  particular  account.  For  instance, 
only  costs  of  materials,  supplies, 
equipment,  and  labor  associated  with 
concrete  will  be  shown  in  the  concrete 
account.  The  accounting  system  must 
also  restrict  costs  to  those  pertaining  to 
a  specific  project  so  that  costs  from 
multiple  projects  will  not  be  co- 
mingled.  The  independent  CPA  or  LPA 
shall  report  on  the  borrower's  assertion 
in  accordance  with  the  Standards  for 
Attestation  Engagements  of  the 
American  Institute  of  Certified  PubHc 
Accountants  (AICPA).  The  borrower's 
and  the  CPA  or  LPA's  reports  on  the 
accounting  system  shall  be  provided  to 
FmHA  by  the  borrower. 

(B)  Prior  to  final  payment  to  anyone 
required  to  cost  certHy,  a  trade-item 
breakdown  showing  the  actual  cost 
compared  to  the  estimated  cost  must  be 
provided  to  the  owner  and  FmHA.  Form 
FmHA  1924-13  is  the  form  of 
comparative  breakdown  that  must  be 
used,  and  contains  the  certifications 
required  of  the  applicant  and  contractor 
prior  to  final  pajonent.  The  amounts  for 
builder's  general  overhead,  builder's 
profit,  and  general  requirements, 
respectively,  shall  not  exceed  the 
amounts  represented  on  the  estimate  of 
cost  breakdown  provided  in  accordance 
with  paragraph  (e)(l)(iv)  of  this  section 
for  any  contractor,  subcontractor, 
material  supplier,  or  equipment  lessor 
having  or  sharing  an  identity  of  interest 
with  the  borrower.  The  amounts  for 
general  overhead,  builder's  profit,  and 
general  requirements  must  be 
established  prior  to  FmHA  approving 
the  construction  contract  and  will  not 
be  changed  during  the  course  of 
construction.  This  applies  to  all 
contractors,  subcontractors,  material 


suppliers,  or  equipment  lessors  having 
or  sharing  an  identity  of  interest  with 
the  applicant.  Contract  change  orders 
will  be  processed  to  adjust  the  contract 
amount  downward  prior  to  the  final 
pa5rment  to  the  contractor,  if  necessary, 
to  assure  that  the  amounts  shown  in  the 
certificate  of  actual  costs  do  not  exceed 
the  amounts  represented  in  the  contract 
cost  breakdown.  Reduction  in  the 
builder's  profit,  and  general  overhead  if 
needed,  will  counterbalance  any 
increase  reflected  in  the  contract  costs. 
Any  funds  remaining  as  a  result  of  hard 
cost  savings  will  be  applied  to  the 
account  as  an  extra  payment  or  used  for 
eligible  loan  purpo^  approved  by 
FmHA  as  long  as  the  improvements  are 
genuinely  needed  and  will  enhance 
marketability  of  the  project.  All 
increases  or  decreases  of  15  percent  or 
more  in  line  item  costs  will  require 
documentation  as  to  the  reason  for  the 
increases  and/or  decreases.  The  State 
Director  may  require  documentation  for 
increases  and/or  decreases  of  less  than 
15  percent,  if  he/she  determines  it 
necessary.  This  information  will  be 
reouired  with  the  cost  certification. 

(C)  The  CPA  or  LPA  audit,  performed 
in  accordance  with  Government 
Auditing  Standards,  will  include  such 
tests  of  the  accounting  records  and  such 
other  auditing  procedures  of  the 
borrower  and  the  contractor  (and  any 
subcontractor,  material  supplier  or 
equipment  lessor  sharing  an  identify  of 
interest)  concerning  the  work 
performed,  services  rendered,  and 
materials  supplied  in  accordance  with 
the  construction  contract  he/she 
considers  necessary  to  express  an 
opinion  on  the  construction  costs  as 
reported  on  Form  FmHA  1924-13.  The 
CPA  or  LPA  shall  also  perform  the 
additional  agreed  upon  procedures 
specified  by  FmHA  (available  in  any 
FmHA  office),  performed  in  accordance 
with  Attestation  Standards,  for  the 
applicant  and  the  contractor  (and  any 
subcontractor,  material  supplier,  or 
equipment  lessor  sharing  an  identity  of 
interest)  concerning  the  work 
performed,  services  rendered,  and 
materials  supplied  in  accordance  with 
the  construction  contract. 

(D)  Upon  completion  of  construction 
and  prior  to  final  payment,  the  CPA  or 
LPA  will  provide  an  opinion  concerning 
whether  the  construction  costs,  as 
reported  on  Form  FmHA  1924-13, 
present  fairiy  the  costs  of  construction 
in  conformity  with  eligible  construction 
costs  as  prescribed  in  FmHA 
regulations. 

(E)  In  some  cases,  cost  certifica'ion 
will  be  obtained  by  FmHA  througti 
direct  contract  with  the  CPA  or  LPA. 
The  borrower  and  his/her  CPA  or  LPA 


will  cooperate  fully  with  the  contract 
CPA  or  LPA  by  providing  all 
documentation  necessary  to  conduct  the 
certification.  FmHA  reserves  the  right  to 
determine,  upon  receipt  of  the  certified 
Form  FmHA  1924-13  and  the  auditor's 
report,  whether  they  are  satisfactory  to 
FmHA.  If  not  satisfactory  to  FmHA,  the 
bort-ower  will  be  responsible  for 
providing  additional  information. 

(F)  There  will  exist  no  business 
relationship  between  the  CPA  or  LPA 
and  the  borrower  except  for  the 
performance  of  the  examination  of  the 
cost  certification,  accounting  systems 
work,  and  tax  preparation.  Any  CPA  or 
LPA  who  acts  as  the  borrower's 
accountant  (performing  manual  or 
automated  bookkeeping  services  or 
maintains  the  official  accounting 
records)  will  not  be  the  same  CPA  or 
LPA  who  cost  certifies  the  project. 

(G)  Forms  FmHA  1944-30,  "Identity 
of  Interest  (lOI)  Disclosure  Certificate" 
and  FmHA  1944-31,  "Identity  of 
Interest  (lOI)  Qualification  Form," 
provide  written  notification  to  the 
"borrower  that  willful  and  intentional 
falsification  of  cost  certification 
documents  will  result  in  debarment  of 
all  violators  in  accordance  with  the 
provisions  of  FmHA  Instruction  ig40-M 
(available  in  any  FmHA  office).  These 
forms  require  the  disclosure  of  all 
identities  of  interest  associated  with 
project  construction,  certify  the  entity's 
ability  to  provide  the  contracted  sen,ice. 
and  cite  the  penalties  for  failure  to 
disclose  or  falsify  such  certification. 
Each  applicant/borrower  will  be 
required  to  complete  and  sign  the  forms 
(available  in  any  FmHA  office). 

(H)  Subcontracting  development 
work. 

(I)  Contractors  will  not  be  allowed  to 
obtain  a  profit  and  overhead  unless  they 
are  performing  actual  construction. 
"Actual  construction"  means  "work"  as 
defined  in  American  Institute  of 
Architects  (ALA)  documents:  "*  •  * 
labor,  materials,  equipment,  and 
services  provided  by  the  contractor  to 
fulfill  the  contractor's  obligations." 
Under  this  definition,  contractors  who 
choose  to  subcontract  out  construction 
of  the  project  to  another  contractor  will 
not  obtain  a  builder's  fee  (general 
overhead  and  profit)  when: 

(/)  More  than  50  percent  of  the 
contract  sum  in  the  construction 
contract  is  subcontracted  to  one 
subcontractor,  material  supplier,  or 
,  equipment  lessor,  and/or 

[ii]  Seventy-five  percent  or  more  with 
three  or  fewer  subcontractors,  material 
suppliers  and/or  equipment  lessors. 

[2]  Note:  If  two  or  more 
subcontractors  have  common 
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ownership,  they  are  considered  as  one 
subcontractor. 

(3)  How  to  apply  rule: 

(j)  The  50  percent  rule  will  apply 
when  division  of  the  amount  of  the 
largest  subcontract  by  the  contract  sum 
of  the  construction  contract  results  in 
more  than  50  percent. 

(ii)  The  75  percent  rule  will  apply 
when  division  of  the  sum  of  the 
amounts  of  the  three  largest 
subcontracts  by  the  contract  sum  of  the 
construction  contract  results  in  75 
percent  or  more. 

(I)  Qualified  contracting  entities. 
Contractors,  subcontractors,  material 
suppliers,  and  any  other  individual  or 
organization  sharing  an  identity  of 
interest  and  providing  materials  or 
services  for  the  project  must  certify  that 
it  is  a  viable,  ongoing  trade  or  business 
qualified  and  properly  licensed  to 
undertake  the  work  for  which  it  intends 
to  contract.  Form  FmHA  1944-31  will 
be  prepared  and  executed  by  the 
contracting  entities.  The  form  provides 
notification  to  the  entities  of  the 
penalty,  under  law,  for  erroneously 
certifying  to  the  statements  contained 
therein.  Debarment  actions  will  be 
instituted  against  entities  who  fail  to 
disclose  an  identity  of  interest  in 
accordance  with  the  provisions  of 
FmHA  Instruction  1940-M  (available  in 
any  FmHA  office).  ^ 

•  •        •        •        •     \ 

(vii)  •  •  • 

(B)*  •  • 

(1)  If,  after  a  full  review  of  the  case 
documents  by  the  appropriate  members 
of  the  State  Office  staff,  the  State 
Director  determines  that  the 
requirements  have  been  met  and  the 
costs  are  reasonable,  an  exception  to 
competitive  bidding  may  be  granted. 
Written  documentation  of  the  State 
Office  review  results  will  be  placed  in 
the  application  file. 

•  •       •       •        • 

(2)«  •  • 

(i)  •  •  • 

(B)  Dated  and  signed  financial 
statements  on  the  owner-builder's 
operation  (including  balance  sheets  and 
statements  of  income  and  expense)  &om 
current  and  prior  years  indicating  the 
payment  status  of  the  owner-builder's 
accounts  and  any  contingent  liabilities 
that  may  exist.  FmHA  personnel  will  be 
responsible  for  analyzing  the  financial 
statement  as  to  the  sufficiency  of  the 
owner-builder's  financial  capability  to 
carry  out  construction.  The  Hnancial 
strength  must  demonstrate  the  ability  of 
the  owner-builder  to  pay  all  bills  prior 
to  receiving  periodic  draws  of  funds 
from  the  lender. 


(G)  K  current,  dated,  and  signed  trade- 
item  I  ost  breakdown  of  the  estimated 
total  <  evelopment  cost  of  the  project 
whicl  I  has  been  prepared  by  the 
applii  ;ant/owner-builder.  Form  FmHA 
1924- 13  will  be  used  for  this  purpose. 
If  cos  certiBcation  services  are  required 
by  Fn  HA.  the  cost  of  such  services  may 
be  in<  luded  in  the  total  development 
cost  c  "the  project.  Any  subcontractor, 
matei  al  supplier,  or  equipment  lessor 
sharii  g  an  identity  of  interest  with  the 
appli(  lant/owner-builder  as  defined  in 
§  192'  i.4(i)  of  this  subpart  must  also 
provi  le  a  trade-item  cost  breakdown  of 
the  pi  oposed  amount. 

(H)  Prior  to  the  start  of  construction, 
the  0'  mer-builder  and  any 
subcc  ntractor.  material  supplier,  or 
equip  ment  lessor  sharing  an  identity  of 
inters  st  must  submit,  to  the  CPA  or 
LPA.  iie  accounting  system  that  the 
owne  -builder,  subcontractor,  material 
supp  ier  or  equipment  lessor  and/or  the 
CPA  I  )r  LPA  proposes  to  set  up  and  use 
in  ma  intaining  a  running  record  of  the 
actua  cost.  In  order  to  be  acceptable, 
the  01  v-ner-builder  must  provide  a 
writt(  n  assertion  that  it  has  an 
accov  nting  system  that  is  suitably 
desig  led  to  provide  for  a  trade-item 
basis  comparison  of  the  actual  cost  as 
comp  ared  to  the  estimated  cost 
subm  ttted  on  Form  FmHA'  1924-13. 
Costs  pertaining  to  a  specific  line  item 
will  I  e  set  up  in  the  accounting  system 
for  th  at  particular  account.  For  instance, 
only  i:osts  of  materials,  supplies, 
equi[  ment,  and  labor  associated  with 
conci  ete  will  be  shown  in  the  concrete 
accoi  nt.  The  accounting  system  must 
also  I  BStrict  costs  to  those  pertaining  to 
a  spe  :ific  project  so  that  costs  &om 
multnle  projects  will  not  be  co- 
minoed.  The  independent  CPA  or  LPA 
shallVeport  on  the  owner-builder's 
assertion  in  accordance  with  the 
Stan(|ards  for  Attestation  Engagements 
of  th(  AICPA.  The  owner-builder's  and 
the  C  'A  or  LPA's  reports  on  the 
accoi  nting  system  shall  be  provided  to 
FmH  \  by  the  owner-builder. 


(ii 

(C  The  total  development  cost  of  the 
project  does  not  exceed  that  which  is 
typic  i\  for  similar  tyf>e  projects  in  the 
area.  The  total  development  cost 
recoj  nized  by  FmHA  for  each 
indii  idual  case  will  be  determined  by 
the  N  [FH  Coordinator  with  the  advice  of 
the  S  tate  Architect. 
*        •        •        •        • 

(iil*  •  • 

(A  If.  after  a  full  review  of  the  case 
docu  ments  by  the  appropriate  members 
of  th  !  State  Office  staff,  fiie  State 
Direi  tor  determines  that  the 


requirements  have  been  met  and  the 
construction  cost  is  reasonable,  an 
exception  to  competitive  bidding  may 
be  granted.  Written  documentation  of 
the  State  Office  review  results  will  be 
placed  in  the  application  file. 

(iv)  The  development  cost  of  the 
project  may  include  a  typical  allowance 
for  general  overhead,  general 
requirements  and  a  builder's  profit. 
These  amount^  may  be  determined  by 
local  investigation  and  also  from  HUD 
data  for  the  area.  The  applicant/owner- 
builder  and  any  subcontractors,  material 
suppliers  and  equipment  lessors  having 
or  sharing  an  identity  of  interest  with 
the  applicant/owner-builder  may  not  be 
permitted  a  builder's  profit,  general 
overhead,  and  general  requirements 
which  exceed  the  amounts  represented 
on  their  cost  breakdown. 

(v)  Under  no  circumstances  will  loan 
funds  be  used  to  pay  the  ovraer/builder 
or  its  stockholders,  members,  directors 
or  officers,  directly  or  indirectly,  any 
profits  from  the  construction  of  the 
project  except  a  typical  builder's  fee  for 
performing  the  services  that  would 
normally  be  performed  by  a  general 
contractor  under  the  contract  method  of 
construction.  Discounts  and  rebates 
given  the  owner-builder  in  advance 
must  be  deducted  before  the  invoices 
are  paid.  If  discounts  or  rebates  are 
given  after  the  invoices  are  paid,  the 
funds  must  be  returned  to  the 
supervised  bank  account  or  applied  on 
the  interim  construction  loan,  as 
appropriate.  Under  no  circumstances 
will  the  dollar  amount  be  placed  in  the 
reserve  account. 


(viii)  The  applicant/owner-builder 
and  any  subcontractor,  material 
supplier,  or  equipment  lessor  sharing  an 
identity  of  interest  as  defined  in 
§  1924.4(i)  of  this  subpart  must  each 
provide  certification  as  to  the  actual  cost 
of  the  work  performed  in  connection 
with  the  construction  of  the  project  on 
Form  FmHA  1924-13  prior  to  final 
payment.  The  construction  costs,  as 
reported  on  Form  FmHA  1924-13.  must 
be  audited  by  a  CPA,  or  LPA  licensed 
on  or  before  December  31, 1970,  in 
accordance  with  Government  Auditing 
Standards,  and  certain  agreed  upon 
procedures  (available  in  any  FmHA 
office)  performed  in  accordance  with 
Attestation  Standards.  In  some  cases. 
FmHA  will  contract  directly  with  a  CPA 
or  LPA  for  the  cost  certification.  In  that 
event,  documentation  necessary  to  have 
the  costs  of  construction  certified  by  an 
FmHA  contractor  that  they  were  the 
actual  costs  of  the  work  performed,  as 
reported  on  Form  FmHA  1924-13,  will 
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be  provided.  Funds  which  were 
included  in  the  loan  for  cost 
certification  and  which  are  ultimately 
not  needed  because  FmHA  contracts  for 
the  cost  certification  will  be  returned  on 
t>ie  loan. 

(A)  The  CPA  or  LPA's  audit, 
j)erformed  in  accordance  with 
Government  Auditing  Standards,  will 
include  such  tests  of  the  accounting 
records  and  such  other  auditing 
procedures  of  the  applicant/ov^rner- 
builder  (and  any  subcontractor,  material 
supplier,  or  equipment  lessor  sharing  an 
identity  of  interest)  concerning  the  work 
performed,  services  rendered,  and 
materials  supplied  in  connection  with 
the  construction  of  the  project  he/she 
considers  necessary  to  express  an 
opinion  on  the  construction  costs  as 
reported  on  Form  FmHA  1924-13.  Upon 
completion  of  construction  and  prior  to 
final  payment,  the  CPA  or  LPA  will 
provide  an  opinion  as  to  whether  the 
construction  costs  as  reported  on  Form 
FmHA  1924-13  present  fairly  the  costs 
of  construction  in  conformity  with 
eligible  construction  costs  as  prescribed 
in  FmHA  regulations.  FmHA  reserves 
the  right  to  determine,  upon  receipt  of 
the  certified  Form  FmHA  1924-13  and 
the  auditor's  report,  whether  they  are 
satisfactory  to  FmHA.  At  a  minimum, 
the  CPA  or  LPA  shall  also  perform  any 
additional  agreed  upon  procedures 
(available  in  any  FmHA  office)  specified 
by  FmHA,  performed  in  accordance 
with  Attestation  Standards,  of  the 
owner-builder  (and  any  subcontractor, 
material  supplier,  or  equipment  lessor 
sharing  an  identit/of  interest) 
concerning  the  work  performed, 
services  rendered,  and  materials 
supplied  in  connection  with  the 
construction.  There  will  exist  no 
business  relationship  between  the  CPA 
or  LPA  and  the  borrower  except  for  the 
performance  of  the  examination  of  the 
cost  certification,  accounting  systems 
work,  and  tax  preparation.  Any  CPA  or 
LPA  who  acts  as  the  borrower's 
accountant  (performing  manual  or 
automated  bookkeeping  services  or 
maintains  the  official  accounting 
records)  will  not  be  the  same  CPA  or 
LPA  who  cost  certifies  the  project. 

(B)  Prior  to  final  payment  to  anyone 
required  to  cost  certify,  FmHA  must  be 
provided  with  a  certification  and  a 
trade-item  breakdown  showing  the 
actual  cost  compared  to  the  estimated 
cost  furnished  in  accordance  with 
paragraph  (e)(2)(i)(G)  of  this  section. 
Form  FmHA  1924-13  is  the  form  of 
comparative  breakdown  that  must  be 
used,  and  contains  the  certification 
required  of  the  applicant/ovwier-builder 
prior  to  final  {>ayment.  The  amounts  for 
builder's  general  overhead,  general 


requirements,  and  builder's  profit  shall 
not  exceed  the  amounts  represented  on 
the  estimate  of  cost  breakdown  provided 
in  accordance  with  paragraph 
(e)(2)(i)(G)  of  this  section  for  the  owner- 
builder  or  any  subcontractor,  material 
supplier,  or  equipment  lessor  having  or 
sharing  an  identity  of  interest  with  the 
applicant/owner-builder.  Final  payment 
to  the  owner-builder  will  be  adjusted,  if 
necessary,  to  assure  that  the  amounts 
shown  on  the  certificate  of  actual  cost 
do  not  exceed  the  amounts  represented 
on  the  cost  breakdown.  Any  funds 
remaining  as  a  result  of  hard  cost 
savings  will  be  applied  to  the  account 
as  an  extra  payment  or  used  for  eligible 
loan  purposes  approved  by  FmHA  as 
long  as  the  improvements  are  genuinely 
needed  and  will  enhance  marketability 
of  the  project.  All  increases  or  decreases 
of  15  percent  or  more  in  line  item  costs 
will  require  documentation  as  to  the 
reason  for  the  increases  or  decreases. 
The  State  Director  may  require 
documentation  for  increases  or 
decreases  of  less  than  15  percent,  if  he/ 
she  determines  it  necessary.  This 
information  will  be  required  with  the 
cost  certification. 

(C)  Subcontracting  development 
work. 

(I)  Owner-builders  will  not  be 
allowed  to  obtain  a  profit  and  overhead 
unless  they  are  performing  actual 
construction.  "Actual  construction" 
means  "work"  as  defined  in  ALA 
documents:  "*  *  *  labor,  materials, 
equipment,  and  services  provided  by 
the  contractor  to  fulfill  the  contractor's 
obligations."  Under  this  definition, 
owner-builders  \ho  choose  to 
subcontract  out  construction  of  the 
project  to  another  contractor  will  not 
obtain  a  builder's  fee  (general  overhead 
and  profit)  when: 

(/)  More  than  50  percent  of  the  total 
cost  of  the  building  construction  is 
subcontracted  to  one  subcontractor, 
material  supplier,  or  equipment  lessor, 
and/or  ' 

[if)  Seventy-five  percent  or  more  with 
three  or  fewer  subcontractors,  material 
suppliers,  and/or  equipment  lessors. 

(i)  Note:  If  two  or  more 
sulxx)ntractors  have  common 
ownnership,  they  are  considered  as  one 
subcontractor. 

[3]  How  to  apply  rule: 

(j)  The  50  percent  rule  will  apply 
when  division  of  the  amount  of  the 
largest  subcontract  by  the  total  amount 
of  the  building  cost  results  in  more  than 
50  percent. 

(ji)  The  75  percent  rule  will  apply 
when  division  of  the  sum  of  the 
amounts  of  the  three  largest 
subcontracts  by  the  total  building  cost 
results  in  75  percent  or  more. 


(D)  Qualified  contracting  entities. 
Contractors,  subcontractors,  material 
suppliers,  and  any  other  individual  or 
organization  sharing  an  identity  of 
interest  and  providing  materials  or 
services  for  the  project^must  certify  that 
it  is  a  viable,  ongoing  trade  or  business 
qualified  and  properly  hcensed  to 
undertake  the  work  for  which  it  intends 
to  contract.  Form  FmHA  1944-31  will 
be  prepared  and  executed  by  the 
contracting  entities.  The  form  provides 
notification  to  the  entities  of  the 
penalty,  under  law,  for  erroneously 
certifying  to  the  statements  contained 
therein.  Determent  actions  will  be 
instituted  against  entities  who  fail  to 
disclose  an  identity  of  interest  in 
accordance  with  the  provisions  of 
FmHA  Instruction  1940-M  (available  in 
any  FmHA  office). 

4.  Section  1924.50  is  revised  to  read 
as  follows: 

f  1924.50    0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  t)een  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
control  number  0575-0042.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  4  hours  per  response,  with 
an  average  of  37  minutes  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu-den.  to 
U.S.  Department  of  Agriculture. 
Qearance  Officer.  OIRM.  AG  Box  7630. 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  {OMB# 
0575-0042).  Washington.  DC  20503. 

PART  1930-GENERAL 

5.  The  authority  citation  for  part  1930 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  US.C  301;  7 
CFR  2.23  and  2.70. 

Sut>part  C— Management  and 
Supervision  of  iMultiple  Family 
Housing  Borrowers  and  Grant 
Recipients 

S  1930.123    [Amendedl 

6.  Section  1930.123  is  amended  by 
;vising  in  the  first  column  of  paragraph 
"  the  words  "Identity  of  Interest 

:losure  Certification  Memorandum" 
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to  read  "Forms  FmHA  1944-30,  Identity 
of  Interest  (lOI)  Disclosure  CertlRcate, 
and  FmHA  1944-31.  Identity  of  Interest 
(lOI)  Qualification  Form." 

7.  Exhibit  B  of  subpart  C  is  amended 
by  redesignating  paragraphs  V  B  2  a  and 
V  B  2  b  as  paragraphs  V  B  2  b  and  V 
B  2  d,  respectively,  by  revising  newly 
redesignated  paragraph  V  B  2  b,  and  by 
adding  paragraphs  V  B  2  a  and  V  B  2 
c;  by  removing  paragraph  XIII B  2  a 
(l)(iii).  by  redesignating  paragraph  XIII 
B  2  a  (l)(iv)  as  Xm  B  2  a  (l)(iii).  and 
by  revising  paragraphs  XIII B  2  a  (l)(i), 
Xin  B  2  a  (l)(ii).  and  the  introductory 
text  of  newly  redesignated  paragraph 
Xin  B  2  a  (l)(iii)  to  read  as  set  forth 
below;  and  by  revising  in  the  first 
column  of  paragraph  Xni  C  2  f  (3)  the 
words  "Identity  of  Interest  Disclosure 
Certification  Memorandum"  to  read 
"Identity  of  Interest  (lOI)  Disclosure 
Certificate.  Form  FmHA  1944-30  and 
Identity  of  Interest  (lOI)  Qualification 
Form.  Form  FmHA  1944-31". 

Exhibit  B  of  Subpart  C-Multipte 
Housing  Management  Handtx>ok 


Y  •  •  • 

B  •  •  • 

2  •   •   • 

a    FmHA  Forms  1944-30.  "Identity  of 
Interest  (lOI)  Disclosure  Certificate."  and 
FmHA  1944-31.  "Identity  of  Interest  (101) 
Qualincation  Form."  (available  in  any  FmHA 
Servicing  o^ice)  will  be  completed  and 
submitted  as  part  of  the  management  plan. 
Management  agents  will  sign  either  form  as 
"applicant" 

b    The  initial  disclosure  shall  be  in  effiect 
for  a  period  of  3  years  and  renewed  every  3 
years  thereafter,  except  if  there  are  any 
changes  in  the  business  practices  of  the 
applicant/borrower  and/or  management 
entity  during  the  interim  years  that  include 
Identity  of  interest  concerns,  the  entity  must 
file  amended  Forms  FmHA  1944-30  and 
FmHA  1944-31. 

c    The  forms  provide  notification  to  the 
entities  of  the  penalty,  under  law,  for 
erroneously  certif>'ing  to  the  statements 
contained  therein. 
•         •         •         •        • 

xm*  "  • 

B  •   •  • 

2  •    *    •  " 

a*  •  ' 

(1)  •  •  • 

(OThe  initial  operating  capital  must  be  in 
the  form  of  cash  as  set  forth  in  §  1944.211 
(a)(6l  of  subpart  E  of  part  1944  of  this 
chapter. 

(ii)  The  borrower  will  have  deposited  the 
required  initial  operating  cash  into  the 
general  operating  account  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  first.  These  funds  will  blend  with 
other  revenue  that  accrues  to  the  account  to 
cov>>r  budgeted  expenditures  including 
pa>'ment  of  return  to  owner. 


(iii) 


borrow  sr 


Liter  2.  but  before  S  full  (12  month) 
fiscal  years  of  project  operation,  the 
borrovier  may  request  (in  writing)  the  State 
Directc  r's  authorization  to  make  a  one-time 
withdif  wal  of  the  initial  operating  capital,  or 
it.  The  one-time  withdrawal  can 
I  xcecd  the  initial  operating  capital  as 
descril  ed  in  the  loan  agreement  or  loan 
resolul  on.  The  withdrawal  can  be  approved 
provid  k1  that: 


apart 
never 


8.  ^chibit  B-3  of  subpart  C  is 
ameni  ed  by  revising  paragraph  I D  and 
the  Hi  i  of  Attachments  at  the  end  of  this 
exhib  I  to  read  as  follows: 

Exhib  t  B-3  of  Subpart  C— Sample 
Mana  ^ement  Agreement  for  Fanners 
Home  Administration  (FmHA) 
Finan  :ed  Multiple  Family  Housing 
(MFl4  Projects  \ 


I' 

D 

to  the 


ientity  of  interest  The  Agent  discloses 
)wner  and  FmHA  any  and  all 
Identil  es  of  interest  that  exist  or  will  exist 
betw«  n  the  Agent  and  the  Owner,  suppliers 
of  mat  irial  and/or  services,  or  vendors  in  any 
combi  lation  of  relationship.  Forms  FmHA 
1944-;  0,  "Identity  of  Interest  (lOI)  Disclosure 
Certificate,"  and  FmHA  1944-31,  "Identity  of 
(lOI)  Qualification  Form."  completed 
Agent  as  "applicant,"  are  attached  and 


Intere!  I 
by  the 
made 


tart  of  this  agreement    ,  "^ 


PAR- 

10. 
1944 


definlt 
to 


reed 


$194^ 


Attafchments:  Management  plan.  Loan 
resolu  ion  or  agreement.  Identity  of  Interest 
Disclo  ;ure  Certificate,  Identity  of  Interest 
Qualif  cation  Form. 

Exhib  tB-8  of  Subpart  C    [Amended] 

9. 1  xhibit  B-8  of  subpart  C  is 
amen  led  by  revising  in  the  first  column 
the  w  )rds  "Identity  of  Interest  (lOI) 
Discli  sure  Certificate  Memorandum"  to 
read  '  Forms  FmHA  1944-30.  identity 
of  Int  (rest  (101)  Disclosure  Certificate.' 
and  F  mHA  1944-31,  identity  of  Interest 
(lOI)  Qualification  Form'." 


1944—HOUSINQ 

The  authority  citation  for  part 
:ontLnues  to  read  as  follows: 


Authority:  7  U.S.C.  1989:  42  U.S.C  1480; 
5  USt.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpbrt  E — Rural  Rental  and  Rural 
Coop  erative  Housing  Loan  Policies, 
Proc<  idures,  and  Authorizations 

11.  Section  1944.205  is  amended  by 
remo  ing  the  definition  for  "Irrevocable 
letter  of  credit;"  by  adding  the 
defin  tions  for  "Servicing  office"  and 
Sen  icing  official;"  and  by  revising  the 
ion  for  "Initial  operating  capital" 
as  follows: 


205    Definitions. 


Ini  iai  operating  capital.  Cash  to  pay 
for  c4sts  such  as  property  and  liability 


insurance  premiums,  fidelity  coverage 
premiums  if  an  organization,  utility 
hookup  deposits,  maintenance 
equipment,  movable  furnishings  and 
equipment,  printing  lease  forms,  and 
other  initial  operating  expenses.  The 
initial  operating  capital  will  be  at  least 
2  percent  of  the  total  development  cos» 
of  the  project. 

Servicing  office.  FmHA  servicing 
office  or  other  place  designated  by  the 
FmHA  State  Director  where  loan    ^ 
requests  are  processed. 

Servicing  official.  FmHA  servicing 
official  or  other  FmHA  staff  member 
designated  by  the  State  Director  to  be 
responsible  for  processing  loan  requests. 
•        •        •        •        • 

12.  Section  1944.211  is  amended  by 
removing  paragraph  (a)(6)(iil);  by 
redesignating  paragraph  (a)(6)(iv]  as 
paragraph  (a)(6)(iii);  and  by  revising 
paragraphs  (a)(4).  (a)(6)(i)  and  (a)(6)(ii) 
to  read  as  follows: 

$1944.211    EUgibillty  requirements. 

(a)*  •  • 

(4)  With  the  exception  of  a  nonprofit 
organization,  consumer  cooperative  or 
public  body,  provide  from  its  own 
resources  the  borrower  contribution 
required  by  §  1944.213  (b)  of  this 
subpart.  This  contribution  must  be  in 
the  form  of  cash.  land,  or  a  combination 
thereof. 

(6)*   *   • 

(i)  The  applicant  will  provide  a 
detailed  list  of  all  materials  and 
equipment  needed  to  be  funded  by  the 
initial  operating  capital  including,  but 
not  limited  to.  property  and  liability 
insurance  premiums,  fidelity  bond 
premiums  when  the  applicant  is  an 
organization,  utility  hook-up  charges 
and  deposits,  maintenance  and  other 
equipment,  lease  forms,  furnishings, 
loan  payments  that  may  become  due 
during  construction,  purchase  of  office 
equipment  and  furniture,  community 
room  furnishings,  other  movable 
equipment  and  furnishings,  congregate 
items  referenced  in  §  1944.224  of  this 
subpart,  advertisi.ng  expenses, 
management  fees,  etc.  The  list  will  be 
approved  by  the  servicing  office  ba.sed 
upon  similar  projects  in  the  State.  The 
initial  2  percent  operating  and 
maintenance  (O&M)  expenses,  plus  any 
amounts  needed  for  these  items  above 
the  2  percent,  must  be  provided  in  cash. 

(ii)  The  O&M  cash  will  be  deposited 
into  the  general  operating  account  in 
accordance  with  the  provisions  of  the 
loan  agreement  or  loan  resolution. 
FmHA  will  be  provided  with 
documentation  of  the  deposit  prior  to 


^ 


the  start  of  construction  or  loan  closing 
(whichever  is  first)  and  such  funds  will 
be  used  for  authorized  purposes  only. 

•  *        *        •        • 

13.  Section  1944.212  is  amended  by 
adding  paragraph  {c)(3)(iii)  and  by 
revising  the  introductory  text  of 
paragraph  (b),  paragraphs  (c)(1).  (c)(2). 
(c)(3)(ii),  (g),  (i).  and  the  introductory 
text  of  paragraph  (j)  to  read  as  follows: 

%  1944.212    Loan  and  grant  purposes. 

•  •        ♦        »        * 

(b)  Purchase  and  rehabilitate  existing 
buildings  only  when  the  loan  for  such 
rehabilitation  does  not  exceed  by  5 
percent  the  loan  for  new  construction  in 
the  same  area  and  when  moderate  or 
substantia]  modifications,  repairs  or 
improvements  to  the  structures  are 
necessary  to  meet  the  requirements  of 
decent,  safe,  and  sanitary  living  units. 

•  *        •        •        • 

(c)  •  *  • 

(1)  Loan  funds  used  to  purchase  land 
may  not  exceed  the  estimated  market 
value  of  the  site  in  its  present  condition 
as  shown  by  a  current  appraisal  in 
accordance  with  FmHA  Instruction 
1922-B  (available  in  any  FmHA  office). 

(2)  With  prior  written  approval  of  the 
Stale  Director,  loan  funds  may  be  used 
to  buy  land  from  a  member  of  a  broadly- 
based  nonprofit  applicant/organization. 

(3)*  •  • 

(ii)  The  cost  of  the  excess  land  is  a 
reasonable  portion  of  the  loan;  and 

(iii)  The  site  density  requirements  of 
§  1944.215(a)(6)  of  this  subpart  are  met. 

•  •        •        •        • 

(g)  Purchase  and  install  ranges, 
refrigerators,  drapes,  blinds/shades, 
drapery  rods,  and  clothes  washers  and 
dryers.  Laundry  facilities  are  required  in 
all  projects  and  clothes  washers  and 
dryers  should  be  provided  in  a  central 
laundry  room.  Normally,  a  minimimi  of 
one  washer  and  dryer  should  be 
provided  for  every  8  to  12  units  in  a 
project.  Clothes  washers  and  dryers  may 
not  be  installed  in  individual  units  if 
the  installation  is  not  customary  in  the 
area  for  the  size  of  project  and  type  of 
housing  involved.  In  any  case,  both 
central  and  individual  laundry  facilities 
will  not  be  provided  in  a  single  project. 

•  •        •        •        • 

(i)  Pay  related  costs  such  as  fees  and 
charges  for  market  studies,  tax  credit 
application,  legal  (costs  pertaining  to 
the  closing  of  the  FmHA  loan  only), 
archeological,  architectural, 
engineering,  environmental,  and  other 
appropriate  technical  and  professional 
services.  The  fees  and  charges  may  be 
paid  to  an  applicant  or  officer,  director, 
trustee,  stockholder,  member,  or  agent 
of  the  applicant  provided  those  fees  and 
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charges  aAjWeasonable  and  typical  for 
the  area  mWare  earned  and  the  identity 
of  interest  is  disclosed.  Legal,  technical, 
and  professional  fees  do  not  include  the 
costs  inciured  in  the  formation  or 
incorporation  of  the  limited  profit 
applicant,  costs  of  syndication,  or  the 
payment  of  a  loan  packaging  or 
development  fee. 

(j)  Provide  loan  funds  to  enable  a 
nonprofit  group  or  public  body  to  pay 
fees  for  technical  assistance  received 
from  a  nonprofit  oi^anization,  with 
housing  and/or  community 
development  experience,  to  assist  it  in 
the  formation  or  incorporation  and 
development  and  packaging  of  its  loan 
docket  and  project,  as  well  as  legal, 
technical  and  professional  fees  incurred 
in  the  formation  or  incorporation  of  the 
applicant  entity. 

•  •        •       •       • 

14.  Section  1944.213  is  amended  by 
removing  paragraph  (c)(12);  by 
redesignating  paragraphs  (b)(4),  (b)(5), 
and  (b)(6)  as  paragraphs  (b)(5),  (b)(6), 
and  (b)(7),  respectively;  by  adding 
paragraph  (b)(4);  and  by  revising 
paragraphs  (c)(6),  (c)(10),  the 
introductory  text  of  paragraph  (d). 
paragraph  (d)(l)(ii),  and  the 
introductory  text  of  paragraph  (e)(1)  to 
read  as  follows: 

$1944.213    Limitations. 

•  •        •        •        • 

(b)*  •  • 

(4)  The  examples  set  forth  in  Exhibit 
A-13  of  this  subpart  (available  in  any 
FmHA  office)  provide  clarity  in 
determining  the  proper  loan  amount  fcfr 
various  types  of  loans. 

•  •        •        •        • 

(c)«   •   • 

(6)  Facilities  contrary  to  cost 
containment  measures  defined  in 
§  1944.215  (a)  of  this  subpart. 

•  •        •        •        • 

(10)  Land  which  the  applicant  or  a 
member  of  an  applicant/organization 
owns  or  land  which  is  owned  by  any 
other  organization  in  which  any 
member  of  the  applicant/organization 
has  an  interest,  or  has  had  an  interest 
within  the  last  3  years,  including  any 
commission  due  on  the  sale  thereof, 
except  as  authorized  in  §  1944.212(c)(2) 
of  this  subpart. 

•  •        •        •        • 

(d)  Obligations  incurred  before  loan 
closing.  When  an  applicant  files  a 
preapplication  for  a  loan,  the  servicing 
official  will  advise  the  applicant  not  to 
start  construction  or  incur  any 
indebtedness  until  the  loan  is  closed, 
except  for  those  cases  involving  interim 
financing;  the  guidelines  outlined  in 
§  1944.235(c)(1)  of  this  subpart  will  then 


apply.  During  the  period  of 
preapplication  review  and  processing, 
applicants  will  not  take  any  actions 
with  respect  to  their  applications  which 
would  have  an  adverse  impact  on  the 
environment  or  limit  the  choice  of 
reasonable  alternatives.  This 
requirement  does  not  preclude  the 
applicant  from  developing  preliminary 
plans  or  designs  or  performing  other 
work  necessary  to  support  an 
application  for  Federal,  State,  or  local 
permits  or  assistance.  If  the  applicant 
incurs  debts  for  work,  materials,  land 
purchase,  or  other  authorized  fees  and 
charges  before  the  loan  is  closed,  the 
State  Director  may  authorize  the  use  of 
loan  funds  to  pay  the  debts  when  all  of 
the  following  conditions  exist  and  debts 
were  authorized  in  writing  by  FmHA 
prior  to  their  being  incurred  (market 
studies  will  be  exempt  from  this 
requirement): 

(!)•  •  • 

(ii)  Prior  to  the  date  of  preapplication 
as  part  of  a  predevelopment  loan 
sp>ecifically  intended  as  temporary 
financing  from  a  public  agency  or 
nonprofit  organization  and  the  State 
Director  secures  prior  concurrence  from 
the  National  Office:  or 

(e)*  •  • 

(1)  No  increase  in  per  unit 
development  cost  will  be  approved, 
whether  the  circumstance  causing  the 
cost  increase  occurs  before,  during,  or 
after  the  construction  period,  unless 
these  conditions  were  unforeseen 
factors  beyond  the  owner's  control  and 
the  increase  in  cost  was  approved  by 
FmHA  in  vmting  before  the  expense 
was  incurred.  (In  case  of  an  emergency, 
the  requirement  that  the  cost  be 
approved  by  FmHA  in  writing  before 
the  expense  is  incurred  is  waived  as 
long  as  the  servicing  official  is  notified 
by  the  next  working  day.)  Such  costs 
are: 
•        *        •        •        » 

15.  Section  1944.215  is  amended  in 
paragraph  (b)(l)(iii)  by  adding  the  words  ''^ 
"(available  in  any  FmHA  office)"  at  the 
end  of  the  paragraph;  by  revising  in 
paragraph  (h)(1)  the  words  "What  is 
Cooperative  Housing?"  to  read  "A 
Cuide  to  Cooperative  Housing";  and  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraphs  (b)  and  (b)(1), 
paragraph  (b)(l)(i).  and  the  introductory 
text  of  paragraph  (e)  and  by  adding 
paragraph  (w)(3)|o  read  as  follows: 

$1944.215    Special  conditions. 

(a)  Cost  containment.  To  achieve 
affordable  rents  and  occupancy  rates 
(not  considering  rental  assistance  or 
similar  subsidies),  all  development  costs 
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will  be  economical  in  nature  and  not 
include  costs  for  unnecessaiy  of 
elaborate  design  features.  Cost 
containment  is  not  to  be  interpreted  as 
accepting  poor  design  or  cheap 
construction.  Projects  must  provide  the 
features  and  amenities  necessary  for  the 
lifestyles  of  the  tenants  and  members.    - 
Consideration  must  be  given  to  the  cost/ 
benefit  ratio  when  evaluating, 
recommending,  or  requiring  specific 
design  features  or  construction 
techniques.  Life  cycle  cost  analysis  will 
be  employed  to  determine  the  types  of 
materials  which  will  reduce  operation/ 
maintenance  costs  even  though  their 
initial  costs  are  higher.  Operation  and 
jnaintenance  costs  fectored  into 
proposed  operating  budgets  will  be 
adjusted  accordingly.  The  following 
guidelines  are  to  be  followed  when 
developing  projects: 

(1)  Each^<d^  architect/engineer  (A/E) 
will  compile  and  maintain  data  on  costs 
of  all  projects.  Total  project  e^knates 
will  be  compared  with  estimates 
available  through  the  Marshall  ft  Swift 
computer  program.  These  estimates, 
along  with  the  line  item  costs  recorded 
in  FmHA's  Automated  Multi-Housing 
Accounting  System  (AMAS)  cost 
tracicing  system,  will  be  used  to 
establish  a  benchmark  for  future  project 
costs.  Any  proposal  that  exceeds  these 
costs  must  be  carefully  evaluated  for 
possible  cost  reductions.  The  borrower 
will  be  responsible  for  resolving  the 
differences  in  cost  to  bring  the  project 
into  line  with  the  lesser  of  the  cost 
tracking  system  or  Marshall  ft  Swift 
estimates.  Final  determinations  must  be 
realistic,  interrelated  to  maintenance 
and  operation  costs,  and  based  upon 
local  conditions  and  common  sense. 
The  State  will  consider  circumstances 
such  as  high  land  costs,  remote  rural 
areas,  etc.,  which  could  present  a 
problem  in  achieving  such  an  alignment 
of  costs.  The  AMAS  cost  tracking 
system  will  be  used  to  record  both 
estimates  and  actual  Une  item  costs.  At 
the  time  the  preapplication  estimates 
are  being  examined  by  FmHA,  the 
percentages  for  builder's  profit,  general 
overhead,  and  general  requirements  will 
be  calculated  to  determine  if  they  are 
v/ithin  the  allowable  percentages 
established  in  this  paragraph.  They  will 
again  be  calculated  at  the  time  the  final 
estimates  are  submitted  to  FmHA. 
Estimated  amounts  in  excess  of  the 
allowable  percentages  will  be  reduced 
to  the  appropriate  percentage.  Once  the 
Hnal  estimates  are  approved  by  FmHA, 
payment  of  builder's  profit,  general 
overhead,  and  general  requirements  will 
not  exceed  the  estimated  amounts. 
Allowable  percentages  for  builder's 


/  Monday,  February  14,  1994  /  Rules  and  Regulations 


proHt.  ge  oeral  overhead,  and  general 
requiren^nts  will  not  exceed  10 
percent,  4  percent,  and  7  percent, 
respecti\  ely.  This  will  not  be 
interpret  )d  to  mean  that,  if  historical 
percenta  ^  for  these  costs  were  below 
10.  4,  an  1  7,  respectively,  FmHA  will 
allow  th  I  cost^  to  be  increased 
automat  callyl  Adequate  justification 
and  doci  mentation  will  be  required  to 
approve  ui  increase  to  10, 4,  or  7 
percent  at  ^fses  where  any  of  the  costs 
were  pre  ideusly  below  those  levels. 

(2)  Thi  I  elimination  or  reduction  of 
unnecesi  ary  delays  in  application 
process!]  ig  can  contribute  to  cost 
containn  lent  through  lower  interest  and 
other  bu  ;iness  expenses  on  land, 
inventor  ^  tests,  design  studies,  etc 
When  re  isonable  processing  timeframes 
are  estanished,  knovm  and  followed, 
appropriate  time  can  be  planned  for 
prepariiE  quality  application  and 
construoion  documents.  This  can  result 
in  betteninstnictions  to  the  builder, 
fewer  erfors  and  lower  construction 
costs. 

(3)  Mc  St  materials  and  systems  are 
ayailabK  in  a  range  of  qualities  and 
prices.  1  le  construction  documents  will 
be  carefi  lly  reviewed  for  specifications 
that  reqi  ire  qualities  or  grades  higher 
than  nee  assary.  These  specifications 
will  be  a  ccepted  only  if  fully  justified 
and  no  r  isonable  alternatives  are 
availabli . 

(4)  De  ligns  which  employ  standard 
building  material  dimensions  and 
reduce  t  ^aste  will  be  used. 

(5)  Sit  js  will  require  a  minimum 
amount  }f  site  development  work.  The 
State  Dii  ector  may  authorize  a  site 
requirin  >  higher  than  normal  site 
develop  nent  costs  only  if: 

(i)  Tn(  proposed  site  and  site 
develop!  nent  costs  are  less  than  the  cost 
of  the  n<  rmal  site  and  site  development 
costs:  or 

(ii)  Th  Bre  are  no  other Vutes  available 
in  the  m  irket  area  with  a  lower 
combini  d  cost. 

(6)  Al  project  site  densities  (units  per 
acre)  wi  1  be  within  the  following 
ranges,  i  egardless  of  site  conditions 
unless  l(  teal  zoning  requirements  dictate 
otherwii  e: 


One-stoq 
Two-stofi 
Three  a 

tngs 


(i)  Foi 
com_ 
have  a 
will 


ipostd 
s  te( 


txiiklings  

txjildings  _ 

more  story  tKiild- 


Min^ 
mum 


10 

•  u 

18 


MaxH 
mum 


14 
18 
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example:  A  24-unit  project 
'^  of  two-story  buildings  must 
I  of  at  least  1.3  acres.  FmHA 
Rtu  nee  the  purchase  and 
develop  nent  of  larger  sites,  but  not 


xaotB  than  1.7  acres.  Ranges  for  projects 
with  a  mixture  of  buildi^  heights  can 
be  interpolated. 

(ii)  An  exception  may  be  made  to  this 
provision  only  if  the  site  in  question  is 
the  only  site  available  in  the  market  area 
and  its  size,  shape,  or  condition  makes 
a  portion  of  the  site  unsuitable  for 
building.  An  exception  to  this 
requirement  must  be  granted  by  the 
State  Director  or  a  designee.  The 
applicant  must  provide  written 
documentation  that  no  other  sites  are 
available. 

(7)  Sound  judgment  and  common 
sense  must  also  be  used  in  construction 
inspections  and  final  acceptance  of 
projects.  Field  staff  involved  in  these 
activities  must  be  careful  not  to  impose 
additional  or  unreasonable  requirements 
on  the  builder  that  will  increase 
construction  costs.  States  should 
consider  hiring  enough  construction 
inspectors  to  provide  more  than  the 
required  inspections  and  to  allow 
multiple  unscheduled  and 
unannounced  visits.  The  State  Office 
may  also,  with  National  Office 
authorization,  contract  for  inspection 
services  to  deter  deviations  from  the 
FmHA-accepted  construction 
documents.  Prefinal  and  final 
inspections  must  be  conducted  by 
qualified  FmHA  personnel. 

(8)  Buildings  will  not  include 
numerous  wall  and  roof  breaks,  unusual 
designs  requiring  excessive  comers  and 
foundation  off-sets,  or  that  require  more 
exterior  entrances  than  absolutely 
necessary.  Designs  will  not  be 
considered  acceptable  that  place  dining 
facilities  in  structures  attached  to  the 
main  building  when  these  amenities  can 
be  less  expensively  included  within  the 
main  structure. 

(9)  Buildings  will  not  include  roof 
slopes  less  than  3 '  ^  nor  greater  than  6/ 
12  unless  othen^i      equired  by  local 
authorities  or  in  order  to  accommodate 
severe  weather  conditions. 

(10)  The  use  of  repeat  designs  will  be 
required  bom  applicants  whose 
ardiitects.have  designed  projects 
previously  approved  by  FmHA.  This 
does  not  mean  "cloned"  projects  are 
required  throughout  the  State  and/or 
region.  When  a  repeat  design  is  being 
used  in  the  same  community,  the 
exterior  facade  (such  as  color,  siding 
material,  etc)  must  be  noticeably 
changed  except  in  the  case  of 
subsequent  phases.  The  State  Office 
architect  will  ensure  that  sufficient 
differences  are  included  in  the  proposed 
plans  which  will  preclude  the 
appearance  of  "cloned"  designs. 
"Predesigned"  buildings  must  fit  the 
basic  existing  dbntours  of  the  proposed 
site. 


(11)  The  following  facilities  are 
considered  nonessential  and  will  not  be 
included  in  the  loan  unless  required  by 
local  codes  or  ordinances: 

(i)  Garaees/covered  parking: 

(ii)  Bay/box/picture  or  similar  type 
windows; 

(iii)  Fireplaces; 

(iv)  Community  room  furniture; 

(v)  SUding  glass/atrium  or  similar 
type  doors: 

(vi)  Materials  atypical  for  the  area; 


(vii)  Atriums/solariums; 

(viii)  Sauiias; 

(ix)  Whirlpools; 

(x)  Gjmis  (facilities  to  accommodate 
physical  exercises  may  be  included  in 
elderiy  projects  without  regard  to  this 
restriction);  and 

(xi)  Swimming  pools. 

(12)  Other  design  features  which  will 
only  be  accepted  if  determined 
customary  for  the  area  are: 


(i)  Patios/bakonies  (minimum  size 
which  will  accommodate  handicapped 
accessibility): 

(ii)  Washer  and  dryer  hookups  in 
individual  units;  and 

(iii)  Washers  and  dryers  in  individual 
units. 

(13)  The  following  is  a  list  of 
allowable  amenities  according  to  the 
type  of  units: 


Active  outdoor  recreation  „ , 

Carpet „ .,„., 

Certral  laundry  fadfities  

Community  rooms  „ „., 

Dishwashers  ....-, , 

Drapes/blirxls/shades  

Elevators  tor  2-story  eWerly  _ 

Gartage  disposals „ „ 

Lawn  sprinklers— linanong  will  depend 


a 


Family 


geographic  area. 


Yes  ._.. 

Yes 

Yes 

No 

No  . 

Yes  ..... 

No 

No 


Elderly 


No., 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No.. 


Congregate 


No 

Yes  

Yes 

Yes 

Yes' 

Yes _.. 

Yes 

Yes' 


Group  home 


Yes. 

Yes. 

Yes. 

Yes. 

'Yas. 

Yes. 

No. 

'Yes. 


'  In  central  Kitchens  only. 


(14)  Total  on-site  parking  spaces  per 
living  unit  will  be  within  the  following 
ranges  unless  otherwise  required  by  y 

local  authorities:  C 

Note:  Additional  spaces  for  visitors,  staff, 
or  health  care  workers  may  be  provided 


/^ 

Family 

EWerty 

Congregate 

ol^ 

Min 

Max 

Min 

Max 

Min 

Max 

Min 

Max 

1.0 

1.5 

05 

1.0 

0.25 

1.0 

0.25 

0.5 

(15)  Management,  maintenance,  and 
community  rooms  should  be  in 
accordance  with  Guide  2  of  subpart  A 
of  part  1924  of  this  chapter  (available  in 
any  FmHA  ofHce).  Launthy  towms 
should  be  no  larger  than  necessary  to 
accommodate  equipment,  circulation 
(including  handicapped  accessibility) 
and  areas  for  sorting  and  folding 
clothes. 

(b)  Type  of  housing.  All  housing  will 
be  designed  to: 

(1)  Be  economically  constructed  and 
not  of  elaborate  design  or  materials.  All 
new  construction  will  conform  with  the 
applicable  development  standards  of 
§  1924.5(d)(1)  ofsubpart  A  of  part  1924 
of  this  chapter.  The  gross  square  foot 
living  area  of  new  units  will  be  within 
the  ranges  listed  below.  Living  area  is 
defined  as:  All  enclosed  space  for  the 
unit  (except,  unfinished  storage  space  for 
outdoor  items  and  space  needed  for 
heating  and/or  cooling  equipment)  and 
measured  from  the  exterior  surface  of 
the  framing  of  exterior  walls  and  the 
center  line  of  interior  party  or  corridor 
walls.  States  should  establish  ranges 
within  these  dimensions  to  he 


commensurate  with  unit  sizes  in  the 
local  market.  For  example,  when 
conventional  units  in  the  market  are  at 
the  low  end  of  FmHA's  range  scale^ 
FmHA  will  also  build  a  comparably 
smaller  unit. 


Type  of  unit 


0- Bedroom  Unit 
1 -Bedroom  Unit 
2-Bedroom  Unit 
3-Bedroom  Unit 
4-Bedroom  Unrt 


Minimum/ 
maximum 
iivirtg  area 

(sat) 


350-500 
500-650 
650-800 
800-950 
950-1100 


(i)  An  additional  100  to  120  square 
feet  of  living  area  may  be  added  to  the 
4-bedroom  unit  guideline  for  each 
bedroom  in  excess  of  four.  Floor  areas 
for  living  and  dining  rooms  should 
comply  with  Guide  2  of  subpart  A  of 
part  1924  of  this  chapter  (available  in 
any  FmHA  office).  The  maximum 
square  footage  in  congregate  housing 
units  will  not  exceed  110  percent  of  the 
minimum  square  footages  listed  above. 


(e)  Loan  resolution  or  loan  agreement. 
The  loan  resolution  or  loan  agreement 
contains  provisions  of  policy  and 
procedure  which  should  be  carefully 
read,  fully  understood  by  the  applicant, 
and  executed  by  the  applicant  prior  to 
loan  approval.  If  any  provisions  are  not 
appropriate  to  a  particular  case, 
proposed  substitute  language  must  be 
approved  by  FmHA  and  OGC.  Subpart 
C  of  part  1930  of  this  chapter  provides 
for  the  maintenance  of  certain  accounts 
and  the  pledge  of  housing  income  as 
security.  It  contains  regulatory 
provisions  governing  and  giving  FmHA 
power  to  impose  requirements  regarding 
the  housing  and  related  operations  of 
the  applicant.  All  sectio'ns  and 
requirements  determined  applicable  by 

SOGC  will  form  part  of  any  other  loan 
resolution  or  agreement  that  may  be 
si"     ■ " 


\ 


ubmitted  by  the  applicant.  These  are: 


(w) 


(3)  Feasibility  for  projects  receiving 
tax  credits  will  require  a  more  extensi\-e 
examination  since  tax  credits  are 
predicated  on  renting  to  very-low 
income  persons.  Applicants  choosing  to 
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apply  for  tax  credits  will  be  responsible 
for  identifying  the  amount  of  tax  credits 
it  anticipates  requesting  from  the  State, 
as  well  as  the  income  percentage  on 
which  the  credits  will  oe  based,  and  the 
percentage  of  units  targeted  for  tax 
credit  eligible  persons.  The  niariiet 
study  must  substantiate  the  presence  of 
persons  whose  incomes  would  qualify 
for  tax  credits  who  cannot  afford  the 
basic  rent  and  those  persons  whose 
incomes  are  tax  credit  eligible  but  who 
are  still  able  to  afford  the  basic  rent. 


11944.222   [Amended] 

16.  Section  1944.222  is  amended  in 
paragraph  (g)  by  adding  the  words 
"from  the  current  owner  of  public 
record"  at  the  end  of  the  first  sentence. 

S  1944.224   [Amended] 

17.  Section  1944.224  is  amended  in 
paragraph  (a)(3)(i)  by  revising  the 
reference  to  "§  1944.211  (a)(6)(ii)"  to 
read  "§  1944.211  (a)(6Ki)." 

18.  Section  1944.231  is  amended  by 
removing  the  definitions  for  "District 
Director"  and  "District  Office"  in 
paragraph  (a),  by  redesignating 
paragraphs  (e)(2)  throu^  (eH4)  as 
paragraphs  (e)(3)  through  (e)(5), 
respectively,  by  adding  a  paragraph 
(e)(2),  and  by  revising  the  introductory 
text  of  paragraph  (e)  to  read  as  follows; 

11944.231    Processing  pfMppiicatlons. 

•  •       •       •       • 

(e)  Determining  elipbility  and 
feasibility.  After  rating  the 
preapplication,  if  the  priority  processing"^ 
point  score  is  sufficient  to  potentially 
authorize  issuance  of  an  AD-622 
inviting  a  formal  application  within  the 
next  24  months  (except  for  RCH 
preapplications),  the  servicing  official 
will  review  the  proposal  to  determine 
eligibility,  feasibility,  and  compliance 
with  loan  purposes,  policies,  and 
regulations.  Eligibility/feasibility 
reviews  will  be  completed  in  priority 
point  score  order.  Where  a  tie  in  priority 
point  score  exists,  the  order  of  review 
will  be  determined  in  accordance  with 
paragraph  (c)(5)  of  this  section.  In  cases 
where  the  maricet  study  is  incomplete  or 
not  in  accordance  with  Exhibit  A-6  of 
this  subpart,  applicants  will  be  required 
to  have  the  study  supplemented  to  agree 
with  FmHA  requirements.  The  time 
involved  in  supplementing  the  market 
study  will  cause  the  preapplication  to 
be  delayed  in  determining  feasibility. 

•  •        •        •        • 

(2)  In  those  cases  where  the  need  for 
new  rental  units  is  questioned  by  the 
servicing  official,  another  market  study 
may  be  obtained  by  the  servicing  office 
at  its  discretion  through  contract  with  a 


mark(  t  analyst.  The  same  market  analyst 
who  { rovided  an  assessment  for  the 
appUi  ant  will  not  be  used.  Issuance  of 
all  AI  '-622s  in  that  market  area  will  be 
delay  d  imtil  the  FmHA  maricet  study 
has  b4  en  completed  and  its  contents 
revieif  ed  by  FmHA. 

19.  Section  1944.235  is  amended  by 
remoi  ing  paragraph  (a)(1);  by 
redes  gating  paragraphs  (a)(2)  throu^ 
(a)(5)  IS  paragraphs  (a)(1)  through  (a)(4). 
respe  tively;  by  revising  newly 
redlBS  ^ated  paragraph  (a)(2)  and  the 
introc  uctory  text  of  paragraph  (c)(1); 
and  b  '  adding  paragraphs  (b)(3)  and 
(c)(1)  riii)  to  read  as  follows: 

11944  235   Actions  sutMsquent  to  loan 
approval. 

(a) 

(2) 
onfil( 
made 


^sure  that  the  servicing  office  has 
evidence  that  a  deposit  has  been 
to  the  general  operating  account  of 
an  am  ount  of  initial  operating  capital 
suffic  ent  to  cover  the  expected  start-up 
costsj 

(b) 

(3)  Monetary  default  by  original 
appU<  ant/entity.  An  obligation  may  be 
transferred  to  any  person  or  applicant 
eligible  to  receive  an  RRH  loan  when 
the  onginal  applicant/entity  is  in 
monejary  default  which  has  or  may 
resuldin  foreclosure  by  the  interim 
lendn,  and: 

(i)  1  he  applicant/entity  assuming  the 
oblige  tion,  or  the  interim  lender, 
remo)  es  any  liens  filed  against  the 
proi  ^_^ 

3ere  have  been  no  deviations 
!ie  FmHA  approved  plans  and 
icatiens; 
[The  transferee  will  not  be 

of  any  principals  of  the 
BTor; 

(iv)  The  transfer  will  be  in  the  best 
intere  A  of  the  FmHA  and  prospective 
tenan  s; 

(v) '  'he  applicant/entity  and  all 
meml  ers  thereof  whose  obligations  are 
transi  srred  will  not  be  considered 
eligib  e  for  further  participation  in  the 
RRH  irogram  for  at  least  5  years  bom 
the  dj  te  of  the  transfer  of  the  FmHA 
loan  ( bligation;  and 

(vi)  Prior  approval  is  obtained  from 
the  Ni  itional  Office. 

(c)      •  • 

(1)  Merim  financing.  When  the 
amou  It  of  the  loan  exceeds  $50,000,  the 
applii  ant  may  obtain  interim  financing 
fit)m  I  :ommercial  or  public  sources  for 
the  cc  nstruction  period  if  it  can  be 
obtaii  ed  at  reasonable  interest  rates, 
fees,  and  terms,  and  in  the  best  financial 
inter^ts  of  the  Government.  Interim 
finani  ing  will  be  obtained  to  preclude 


the  necessity  for  multiple  advances  of 
FmHA  fun(k.  The  interim  lender  must 
be  authorized  to  operate  in  the  State  in 
which  the  project  will  be  located  and 
must  have  an  established  record  of 
providing  financing  to  entities  other 
than  FmHA-financed  projects.  Since  the 
interim  lender  is  responsible  for 
inspecting  construction  along  with 
FmHA,  the  borrowing  entity  (including 
any  of  its  identity  of  interest  entities) 
cannot  provide  interim  financing  to  its 
own  project.  Interim  financing  will  be 
used  subject  to  the  following: 
•       •       •       *       • 

(viii)  Because  interest  rates  can 
fluctuate  between  the  time  construction 
estimates  are  finalized  and  completion 
of  construction,  any  excess  funds 
remaining  frt>m  interim  financing  will 
be  retiuned  on  the  FmHA  loan.  Also, 
interim  fimds  remaining  because  of 
early  completion  of  construction  will  be 
returned.  The  leftover  interest  may  be 
used  for  certain  other  eligible  loan 
purposes  critical  to  the  completion  of 
the  project  which  were  unknown  to  the 
appUcant  and  contractor  at  the  time  the 
loan  was  approved,  provided  prior 
National  Office  conciurence  is  obtained. 


§1944.236   [Amended] 

20.  Section  1944.236  is  amended  in 
paragraph  (c)(3)  by  revising  the 
reference  "§  1944.215  (d)"  to  read 

"§  1944.215(c)." 

21.  Section  1944.237  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to  read 
as  follows: 

11944.237   Subsequent  loans. 

(a)  A  subsequent  loan  is  made  to  an 
applicant/borrower  to  complete, 
improve,  repair,  and/or  make 
modifications  to  the  project  initially 
financed  by  FmHA,  or  for  equity  and/or 
other  purposes  when  authorized  by  the 
im>visions  of  subpart  E  of  part  1965  of 
this  chapter  to  avert  prepayment.  A 
subsequent  loan  to  develop  additional 
units  must  be  rated  and  ranked  in 
accordance  with  the  priority  point 
system  contained  in  §  1944.231  of  this 
subpart.  Other  subsequent  loan  requests 
do  not  have  to  compete  for  funding 
under  the  priority  point  system. 

(c)  •  •  • 

(2)  If  the  initial  investment  and  2 
percent  O  and  M  amounts  are  sufficient 
to  cover  only  the  initial  FmHA  loan,  the 
applicant/borrower  must  provide  the 
additional  respective  amounts  to  cover 
the  subsequent  loan.  The  2  percent  O 
and  M  amounts  must  be  in  the  form  of 
cash  as  described  in  §  1944.211  (a)(6)  of 
this  subpart.  The  required  amount  of  the 
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initial  investment  is  described  in 
§  1944.213  (b)  of  this  sul^art. 

22.' Exhibit  A  of  subpart  E  is  amended 
by  revising  paragraph  vm  to  read  as 
follows: 

Exhibit  A  of  Subpart  E— How  To  Bring 
Rental  and  Cooperative  Housing  to 
Your  Town 


VUI    Exhibits 

The  following  exhibits  may  be  used  when 
applicable  and,  if  necessary,  adapted  to  meet 
the  specific  needs  of  applicants. 
Exhibit 
A-1    Legal  Services  Agreement 
A-2    Survey  of  Existing  Rental  Housing 
A-3    Rental  Housing  Survey 
A-4    Cooperative  Housing  Survey 
A-5    Housing  Survey  Summary 
A-6    Housing  Allowances  for  Utilities  and 

Other  Public  Services 
A-7    Information  to  be  Submitted  with 

Preapplication  for  a  Rural  Rental 

Housing  (RRH)  or  a  Rural  Cooperative 

Housing  (RCH)  Loan 
A-8    Outline  of  Professional  Market  Study 
A-9    Information  to  be  Submitted  with 

Application  for  Rural  Rental  Housing 

(RRH)  and  Rural  Cooperative  Housing 

(RCH)  Loans 
A-10    Administrative  Process  for 

Combining  Farmers  Home 

Administration  (FmHA)  Assistance  with 

Low-Income  Housing  Tax  Credits 
A-11    Processing  Guidelines  for  lioans  for 

Equity  to  Avert  Prepayment 
A-12    Market  Study  Checklist  (available 

in  any  FmHA  office) 
A-1 3    Work  Sheet  for  Loan  Calculation 

(available  in  any  FmHA  office) 
A-14    Information  to  be  Submitted  for 

Subsequent  Loans  (available  in  any 

FmHA  office) 

23.  Exhibit  A-7  of  subpart  E  is 
amended  by  adding  the  words  "subpart 
V,"  after  the  words  "part  3015,"  in 
paragraph  VII;  by  adding  paragraph  II. J; 
and  by  revising  the  introductory  text  of 
paragraph  I.A.,  and  paragraphs  LA.(3), 
I.A.(6).  the  introductory  text  of 
paragraph  I.A.(7).  I.H.,  II.A.,  the 
introductory  text  of  paragraph  II.B., 
paragraphs  II.C,  n.F.,  the  last  sentence 
of  paragraph  II.G,  ni.C,  and  IV.F  to  read 
as  follows: 

Exhibit  A~7  of  Subpart  E— Information 
to  be  Submitted  With  Preapplication  for 
a  Rural  Rental  Housing  (RRH)  or  a  Rural 
Cooperative  Housing  (RCH)  Loan 


L*  •  • 

A.  Financial  Statements  for  Rental 
Projects-^ach  applicant  must  submit  a 
current,  signed,  and  dated  financial 
statement.  The  financial  statement  must 
reflect  sufficient  financial  capacity  to  meet 
the  applicant's  equity  capital  and  initial 
operating  capital  requirements.  Applicants 


may  contribute  cash,  free  and  clear  title  to 
the  building  site,  or  a  oombination  of  txidi  as 
an  equity  contribution.  The  initial  operating 
capital  must  he  furnished  in  cash. 

"••■••• 

(3)  A  financial  statement  will  be  required 
for  limited  partners  in  a  limited  partnership 
,who  will  have  10  percent  or  more  ownership. 

•  •        •         •         • 

(6)  When  the  applicant  and/or  general 
partner(s)  have  multiple  applications 
pending  and/or  when  the  State  Director  is 
uncertain  of  the  applicant's  ability  to  provide 
the  necessary  borrower  contribution  required 
by  §  1944.213  (b)  of  this  subpart.  2  percent 
initial  capital  contribution  and/or  other 
assets  needed  for  a  sound  loan,  the  State 
Director  may  request  the  applicant  to  submit 
additional  financial  information  relative  to 
its  financial  position.  This  information  may 
be  obtained  from  6-  to  12-monlh  projected 
pro  forma  statements  with  supporting 
schedules. 

(7)  All  financial  statements  submitted  must 
contain  the  following  statement  immediately 
preceding  the  signature  line: 

•  •         •         •         • 

H.  Farmers  Home  Administration  (FmHA) 
requires  that  applicants  disclose  identities  of 
interest  that  will  exist  in  the  development  of 
the  proposed  housing.  Forms  FmHA  1944- 
30,  "Identity  of  Interest  (lOI)  Disclosure 
Certificate," and  1944-31,  -Identity of 
Interest  (lOI)  Qualification  Form,"  (available 
in  any  FmHA  office)  will  be  completed  and 
submitted  as  part  of  the  preapplication 
package. 

•  *         •         •         • 

IL"  •  • 

A.  Economic  justification  and  project  size 
should  be  based  on  the  housing  need  and 
demand  from  eligible  prospective  tenants  or 
members  who  are  permanent  residents  of  the 
community  and  its  surrounding  trade  area. 
Since  the  intent  of  the  program  is  to  provide 
adequate  housing  for  the  eligible  permanent 
residents  of  the  coimnunity,  temporary 
residents  of  a  community  (such  as  college 
students  in  a  college  town,  military 
personnel  stationed  at  a  military  installation 
within  the  trade  area,  or  others  not  claiming 
their  current  residence  as  their  legal 
domicile)  should  be  discounted  in 
determining  need  and  project  size.  The 
market  study  will  reflect  the  types  and  sizes 
of  imits  which  are  needed  in  the  market  area. 
For  example,  if  the  full  market  analysis 
shows  a  need  for  one-bedroom,  two-bedroom; 
three-bedroom,  and  four-bedroom  units,  the 
preapplication  must  contain  a  percentage  of 
three-  and  four-bedroom  units  to  correspond 
to  the  need  expressed  by  the  market  study  in 
order  to  accommodate  the  larger  families. 
The  need  will  not  he  based  on  persons  who 
own  their  own  homes  but  will  be  derived 
from: 

(1)  Persons  migrating  into  the  area; 

(2)  Persons  dwelling  in  family  units  who 
desire  to  move  into  dteir  own  units  (elderly 
persons  living  with  family  members  will  only 
be  considered  if  evidence  of  their  interest  in 
moving  into  the  project  is  furnished  with  the 
market  study); 

(3)  Conservative  estimate  (not  to  exceed  20 
percent]  of  households  livii^  in  substandard 


rental  housing  (lacking  complete  plimsbing 
facilities  or  1.01  or  more  persoits  per  room). 
(A  higher  percentage  will  be  allowed  only  if 
it  can  be  clearly  documented  by  signed 
survey  sheets,  developed  expressly  kx  this 
purpose,  that  occupants  of  more  than  20 
percent  of  the  occupied  substandard  rental 
units  are  willing  and  able  to  move  into  the 
proposed  project); 

(4)  Demolition  of  rental  stock; 

(5)  Alk}waaoe  for  «  5  percent  vacancy  rate 
in  the  growth  of  households  since  the'last 
census;  and  ;  V 

(6)  Conservative  estimate  (not  toexoeed  20 
percent)  of  households  experiencing  rent 
overburden  provided  the  analyst  has  made  a 
determination  Xhen  are  sufficient  households 
in  the  market  area  to  occupy  any  rental  units 
vacated  by  those  lower  income  persons  who 
choose  to  move  into  the  proposed  project 
from  the  existing  units. 

B.  A  detailed  study  based  upon  data 
obtained  from  census  reports.  State  or  county 
data  centers,  individual  employers,  industrial 
directories,  or  chambers  of  commerce  is 
required  FmHA  personnel  will  utilize  the 
market  study  checklist  found  at  Exhibit  A- 
12  of  this  subpart  (available  in  any  FmHA 
office)  as  a  means  for  measuring  market  study 
credibility.  The  study  will  include: 

*  •        •         •         • 

C.  Exhibit  A-8  of  this  subpart  outlines  the 
information  which  professional  rental  market 
studies  will  be  required  to  follow.  The 
qualifications  of  the  person  preparing  the 
market  study  should  include  some  bousing 
or  demographic  experience.  The  market 
study  will  be  used  by  FmHA  in  evaluating 
market  feasibility  but  will  not  be  the  sole 
factor  in  such  a  determinabon.  The  data  and 
information  provided  in  the  market  study 
will  be  used  to  supplement  FmHA's 
knowledge  of  the  market  area  and  to  facilitate 
rational  judgment  concerning  the  need  for 
new  rental  units.  Other  considerations  will 
be  FmHA's  ex(>erience  with  the  housing 
market  in  the  State  and  local  area  and  U.  S. 
Department  of  Housing  and  Urban 
Development's  (HUD's)  analysis  of  market 
feasibility  for  the  proposed  units. 

•  •         •         •         • 

F.  The  analyst  must  affirm  that  he/she 
actually  made  an  on-site  visit  to  the  market 
area  ai>d  that  failure  to  do  so  may  result  in 
denial  of  further  participation  in  the  section 
515  program  by  the  analyst. 

G.  *  •  "  The  Cooperative  Housing  Survey 
form  located  at  Exhibit  A-4  of  this  subpart 
and  in  "A  Guide  to  Cooperative  Housing" 
may  be  used  for  this  purpose. 

).  Identification  of  the  amount  of  tax  credit 
units  anticipated  to  be  requested  from  the 
State  Agency,  the  income  percentage  on 
which  the  credits  will  be  based,  and  the 
percentage  of  project  units  targeted  for  tax 
credit  eligible  persons.  This  information  is 
needed  to  determine  the  levels  of  incomes  in 
the  market  area  which  will  support  the  basic 
rents  while  also  qualifying  the  borrower  for 
tax  credits. 

ra.  •  •  • 

C  The  applicant  will  provide  evidence  of 
having  ctmtroi  of  the  proposed  site  either  by 
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ownership  or  by  executing  an  option  to  buy 
with  the  current  owner  of  public  record. 

IV.  •  *  • 

F.  A  detailed  cost  breakdown  of  the  project 
on  Form  FmHA  1924-13,  "Estimate  and 
Certificate  of  Actual  Cost,"  will  be  prepared 
and  submitted  by  all  applicants.  In  addition 
to  completing  thie  individual  line  items,  the 
cost  of  items  such  as  rightsK>f-way, 
equipment,  and  utility  connections  must  be 
included  and  identified  with  the  Form 
FmHA  1924-13.  Off-site  improvements  and 
the  method  of  prorating  the  cost  between 
eligible  and  noneligible  loan  items  must  be 
provided  with  the  Form  FmHA  1924-13.  The 
cost  breakdown  must  also  separately  show 
items  not  included  in  the  loan,  such  as 
furnishings,  equipment,  and  the  noneligible 
off-site  improvements.  The  trade  item  cost 
breakdowns  must  be  updated  just  prior  to 
loan  approval. 
•        •        •        •        • 

24.  Exhibit  A-8  of  subpart  E  is  revised 
to  read  as  follows: 

Exhibit  A-8  of  Subpart  E— Outline  of 
Profiessional  Market  Study 

Market  studies  whkh  do  not  address  all 
segments  of  this  outline  will  not  be 
considered  acceptable  and  may  adversely 
affect  the  processing  of  preapplications. 
Preapplications  with  unacceptable  market 
studies  may  be  returned,  deferred,  or 
refected,  as  determined  appropriate  by  the 
servicing  office. 

The  following  information  is  to  be  used  by 
analysts  in  the  preparation  of  nu^cet  studies 
for  the  Section  SIS  housing  program.  It 
generally  contains  the  type  and  depth  of 
information  which  Farmers  Home 
Administration  (FmHA)  requires  for 
evaluating  the  feasibility  of  prospective 
housing  devel^ments.  The  analyst  will  be 
expected  to  pnAdde  sufficient  quantitative 
data  (such  as  census  tables),  primary  data 
(such  as  survey  of  existing  comparables),  and 
qualitative  data  (such  as  local  contacts  in  the 
community)  to  support  the  conclusions 
reached.  The  analyst  may  present  any  other 
discussions  and/or  data  which  will  help 
support  the  complete  analysis  of  the  market 

The  outline  provides  for  the  demonstration 
of  historical  trends  and  allows  the  analyst  to 
project  into  the  2  years  beyond  the  last  actual 
year  of  record.  Additional  guidance  is  offered 
in  individual  segments  of  the  outline.  You 
will  need  to  provide  a  statement  of  your 
experience  and  why  you  think  you  are 
qualified  to  prepare  such  a  study. 

Determination  of  need  and  demand  will  be 
derived  for  prospective  rental  tenants  only 
from:  (1)  Persons  migrating  into  the  area,  (2) 
persons  dwelling  in  family  units  who  desire 
to  move  into  their  own  imits  (elderly  living 
with  family  members  %vlll  only  be  considered 
if  evidence  of  their  interest  in  moving  into 
the  project  is  furnished  %nth  the  marixt 
study),  (3)  conservative  estimate  (not  to 
exceed  20  percent)  of  households  living  in 
substandanl  rental  housing,  (4)  demolition  of 
rental  stock.  (5)  allowance  for  a  S  percent 
vacancy  rate,  and  (6)  conservative  estimate 
(not  to  exceed  20  percent)  of  households 
experiencing  rent  overburden  provided  the 
analyst  has  made  a  determination  there  are 
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sufficie  Hi  households  in  the  market  area  to 
occupy  any  rental  units  vacated  by  those 
lower  itcome  persons  who  choose  to  move 
into  the  proposed  project  from  the  existing 
units.  £  ubstandard  is  defined  as  (1)  Units 
lacking  complete  plumbing  and  (2) 
overcro  iwded  (1.01  or  more  persons  per 
room). 

For  p  roposed  congregate  projects,  the 
analyst  will  be  responsible  for  researching 
the  cun  ent  need  for,  and  usage  of,  services 
in  the  E  larket  area.  The  types  of  services 
being  u  sed,  the  provider  of  the  services,  and 
their  lo  :ation  will  be  included. 

Horn  fowners  will  not  be  included  in  the 
determ  nation  of  need  and  demand  for  rental 
units.  1  he  analyst  will  discuss  the  current 
market  For  single  family  houses  and  how 
sales,  o  -  the  lack  of,  will  afiiect  the  demand 
for  eldc  rly  rental  units.  If  the  economic 
conditi  >ns  reflect  a  trend  toward  normal 
selling  imes  for  houses  in  the  market  area, 
then  tb  >  discussion  should  point  to  how 
elderly  liomeowners  may  reinforce  the  need, 
but  onl  f  as  a  secondary  market  and  not  as  the 
primer  market. 

A  sta  ement,  with  signature,  certi^ing  that 
the  ana  yst  (including  an  individual  under 
contrac  :  to  the  analyst's  company)  actually 
traveler  to  and  physically  siuveyed  the 
commi  oity  where  the  proposed  project  will 
be  loca  ed  is  also  required. 

/.  Mark  it  Area— General 

The  I  larket  area  will  be  the  commimity 
where  pe  project  will  be  located  and  only 
those  outlying  rural  areas  which  will  be 
impact  d  by  the  project  Excluding  all  other 
establii  tied  communities).  Except  in  specific 
cases  o  congregate  housing  projects  w^ere 
an  expi  nded  marlcet  may  be  justified,  the 
marlcet  area  will  not  include  the  entire 
county  (or  parish,  township,  or  other 
subdiv  sion).  Any  deviation  from  this 
definit  on  must  be  coordinated  with  the 
servici  g  office.  The  mari^  area  must  be 
realist! :.  The  criteria  for  selection  should  be 
describ  m1  by  the  analyst  A  map  showing  the 
market  area  %irill  be  required.  Toe  following 
is  an  ei  ample  of  a  market  area  description: 

A.  Bi  sed  on  an  analysis  of  population  and 
housiq  ;  development  patterns,  major 
emplo]  ers  and  commutiiig  patterns,  the 
effectii  B  market  area  for  the  subject  proposal 
is  defii  ed  to  include  all  of  (Name),  3S 
perceni  of  (Name)  and  25  percent  of  (Name) 
census  divisions.  This  area  is  shown  on  Map 
2  folloi  ring  Table  4  (page  11)  in  Section  II  of 

^  this  rej  ort  In  1980,  this  geographic  market 
area  co  itained  an  estimated  6,350  persons 
(6.1  p«  cent  of  the  county  total  of  103,829 
person  ).  During  the  1970'$  decade,  the 
overall  market  area  experienced  growth  of 
1,253  f  Brsons  (representing  13.S  percent  of 
total  gi  ins  in  the  county).  In  1990,  the 
(Name  market  area  population  of  7,603 
repres<  ated  6.7  percent  of  the  county 
popula  ion  of  113,086.  (See  Table  4  and  Map 
2  in  Se^on  II  for  details.) 

B.  The  effective  market  area  for  the  subject 
proposal  includes  the  town  of  (Name)  and  a 
portior  of  the  unincorporated  areas  to  the 
east  an  1  south.  The  (Name)  River  forms  a 
natura  barrier  restricting  development  to  the 
west  I  ousing  development  and  population 


growth 


have  occurred  along  major 


transportation  corridorer'particularly 
Interstate  81  and  U.S.yll  between  (Name)  and 
(Name).  Seconda^c-growth  has  occurred 
along  State  Roads  63  and  68  to  the  northwest 
and  southeast  of  (Name).  The  Interstate 
Industrial  Park,  with  16  employers  providing 
999  jobs,  is  centrally  located  within  the 
market  area. 

n.  Site 

This  section  will  contain  a  foil  description 
of  the  site,  its  position  in  the  community  and 
location  with  respect  to  residential  support 
slices. 

A.  The  proposed  site  is  located  in  the 
eastern  section  of  (Town)  on  (Major 
Thoroughfore).  The  area  surrounding  the  site 
is  predominantly  comprised  of  modest  single 
family  dwellings.  The  terrain  is  gently 
sloped,  with  grass,  oak  trees,  and  some 
shnibs. 

B.  The  site  is  currently  zoned  for 
commercial  business  and  is  currently  owned 
by  a  local  car  dealer. 

Q  The  site  is  approximately  .3  mile  east  of 
the  heart  of  town  which  contains  a  grocery 
store,  drugstore,  restaurants,  banking 
focilities,  the  post  office,  and  town  hall. 
Other  shopping  is  available  .2  mile  south  at 
(Town)  Plaza. 

D.  The  medical  clinic,  which  provides 
services  of  an  osteopath,  X-ray  technician,  a 
physician's  assistant,  and  a  nurse,  is 
approximately  .8  mile  north  of  this  site.  This 
clinic  is  open  daily  and  also  provides  24- 
hour  emergency  service.  The  nearest 
hospitals  are  (Large  Town)  and  (Town). 

E.  All  public  services  are  available  at  the 
site. 

F.  Photographs  of  the  site  are  required. 

G.  Communities  suitable  for  multi-family 
projects  may  have  certain  smaller  businesses 
necessary  for  the  day-to-day  living 
convenience  of  the  tenants  and  to 
supplement  the  employment  base.  For 
example,  these  may  include,  but  not  be 
limited  to,  pharmacy,  restaurants  and  fast 
food  establishments,  grocery  and  department 
stores,  hardware  and  simdries,  etc.  A 
representative  number  of  these  businesses  are 
to  be  listed  (by  name)  and  location  with 
respect  to  the  proposed  site. 

Name  of  business  and  street  address 


ohicOlBr 


m.  Demographic  Cnracteristics 

A.  Economic  profile. 

1.  Labor  force  and  employment  tr^t^s 
between  1980  and  the  present  year.  This  %vill 
provide  c\inrent  year  estimates  and  projected 
changes  at  the  county  level. 

Civilian  Labor  Force  and  Employment 

Trends  and  Forecasts, 

County,  198&-19 


Civilian  Labor 
Force*. 

^nempioymenL 
RaleofUnem- 
pioymenL 


1990      19_'      19_ 


A 
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Employment. 

Change  in  Total 

EmptoymenL 


Number- 
PefMfit 


198O-1990. 

1990-19_. 

19_-19_ 
(2-year 
projec- 
tion). 


Total 


An- 
nual 


Total 


An- 
nual 


Year 

Num- 
ber 

Change 

Unenv 
nieni  % 

19_. 
19_. 
19_. 

19_  (through 
current  year). 

i 

Source 


1  Preliminary— t>ased 
through 

2  Data  based  on  place  of  residence. 
Source: 

2.  Employment  data.  In  order  to  determine 
how  empioyraent  affects  the  market  area,  it 
will  be  necessary  to  show  the  number  of 
employed  persons  for  a  3-year  period  up  to 
the  current  year,  the  increase  and/or  decrease 
and  the  percentage  of  unemployed  at  the 
county  level.  The  employment  figures  can  be 
obtained  from  the  State  Employment 
Commission. 

Example 

County 


3.  Major  employers.  This  section  will 
contain  information  pertinent  to  an  analysis 
of  the  economic  stability  of  the  town.  The 
major  employers  within  the  town  and  market 
area,  the  product  or  service  offered  by  each 
employer,  location  of  employer,  and  year 
each  employer  was  established  are  types  of 
on     monttity     data    data  FmHA  will  need  to  evaluate.  It  is  also 
important  to  know  if  the  larger  employers 
intend  to  increase  or  decrease  number  of 
employees  in  the  immediate  foture  or  if  there 
have  been  any  significant  recent  changes  in 
number  of  employees.  / 


Example 


Employer 


Washing- 
ton Air- 
crafL 


Product/ 
Service 


Crop  Oust- 
ing. 


Location 


Town 


Year 
Estab- 
lished 


1957 


In  addition,  the  study  will  include  the 
number  of  employees  and  average  weekly 
salary  listed  in  the  place  of  work 
employment  data  for  the  classification  groups 
of  manufacturing:  constrtKtion;  trade; 
services;  transportation,  communications, 
and  utilities  (TCU);  finance,  insurance,  and 
real  estate  (FIRE);  and  government 

4.  Employment  outside  of  county.  The 
analyst  will  give  the  percentage  of  persons 
employed  Inside  the  county  and  driving 
times,  if  appropriate. 

Source 

B.  Demoffvphic  profile. 

1.  Population.  The  analyst  will  need  to 
show  population  changes  between  1980  and 
1990.  the  reasons  for  the  changes,  the  current 
year  estimate  and  projected  change.  This 
information  will  be  provided  for  the  town, 
the  market  area,  and  the  county.  Any  change 
in  the  County  subdivisions  (OCD,  Township, 
Election  District,  etc.)  between  census  years 
will  have  to  be  explained.  These  are  to  be 
shown  in  numeric  characters  as  well  as 
percentages. 

Example 


Year 


1980. 
1990. 
19_  (current  estimate). 


Projected:  19_  (2  years) 


Total 


No. 


Change     % 


Annual 

Change      % 


2.  Age  characteristics. 

Age 

Town.  1980-1990 

County.  1980-1990 

1980 

1990 

Change 

1980 

1990 

Change 

Under  1& 

19-34. 

35-«4. 

55-«1. 

62-74. 

7&-«4. 

85*. 

- 

-■ 

3.  Households.  A  breakdown  by  town, 
market  area,  and  county  for  last  2  census 
years,  a  current  year  estimate  and  a 


projection  to  the  year  the  housing  would  be 
built  (24  months)  will  have  to  be  illustrated 
So  that  household  formations  can  be  tracked. 


This  data  will  tell  us  what  portion  of  a 
housing  demand  is  being  created  by  an 
increase  in  numbers  of  new  households. 


Year* 

In  group 

Persorts  per  house- 

Population 

Quarters 

Households 

hold 

1980. 
1990. 
19_. 

Projected:  19_  (2  years) 
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4.  Households  by  Size/Type/Age  of 
Members  (elderly  and  congregate  projects). 


Maitot 

Town 

Area 

County 

HousetxsJds  with; 

1  or  more  age  60 

yean,  and  over. 

1  person  house- 

hokl 

2  or  rTx>re  per- 

sons (tamtly). 

2  or  more  per- 

sons 

(nonfamily). 

1  or  more  age  65 

and  over. 

1  person  house- 

, 

hold. 

2  or  more  per- 

sons (family). 

2  or  more  per- 

sons 

(nonfamily). 

s 

Person 
project  7. 


Household  type  and  relationship — 
65-f  (elderly  and  congregate 


Year 


1980. 
1890. 

Estimate:  19  _. 
Projected:  19  _  (2  years). 


7.  Households  by  size.  The  study  »«rill 
provide  number  of  households  by  household 
size  for  the  town,  market  area,  and  county. 

8.  Tenure  by  age.  Tenure  by  age  of 
householder  for  town,  market  area,  and 
county  (elderly  and  congregate  prt^ects). 


55-64. 
65-74. 
75  years  *. 


Owner 


Renter 


Total 


Total. 
In  Hduseholds. 
In  Fs  nily  House- 
ho  js. 
Hfljseholder. 
Spxjse. 
0««rRel- 

i  tives. 
No  ".relatives. 
InKKnfamily 
Ha  jsehohjs. 
Mj  le  House- 

I  older. 
Liv  ng  Alone. 
No  Living 

i  .tone, 
Fe  nale  House- 

I  older. 
Liv  ng  Alone. 


Market 


Town 


Area 


County 


Market 

Town 

Area 

County 

Not  Living 

Alone. 
Nonrelatives. 
In  Group  Quar- 
ters, 

Insttution  (per- 
sons). 
Other  Persons 
in  Group 
Quarters. 

6.  Households  by  tenure  This  section  is 
one  of  the  more  important  aspects  of  the 
market  analysis.  This  information  will  enable 
FmHA  to  more  closely  pinpoint  the  number 
of  households  which  would  comprise  the 
target  group  of  its  evaluation.  If  the  projected 
percentage  of  renters  exceeds  the  historic 
percentage  of  renters,  the  analyst  will  have  to 
explain  why  there  is  an  increase.  The 
information  will  be  provided  for  town, 
market  area,  and  county. 

Example 


Total  households 


Owner 


Percent 


Renter 


Percent 


9.  Households  by  income  group.  With  the 
advent  of  Low  Income  Housing  Tax  Credits 
(UHTC),  we  have  found  that  more  emphasis 
must  be  placed  on  analyzing  persons  whose 
incomes  qualify  for  LIHTC  This  means 
families  who  earn  60  percent  or  less  of  the 
median  income  as  established  by  the  U.  S. 
Department  of  Housing  and  Urt>aD 
Development  (HUD).  Therefore,  feasibility  for 
projects'fexpecting  to  receive  tax  credits  will 
also  be  based  on  the  incomes  required  to 


suppor  the  tax  credits.  This  could  mean  a 
level  ol  incomes  either  slightly  lower  or 
higher  han  FmHA  very  low-incomes.  For 
those  t)  x  credit  units  occupied  by  low- 
income  families,  the  monthly  gross  rent 
cannot  sxceed  30  percent  of  the  family 
income .  Gross  rent  includes  utilities,  but 
exclud(  s  payments  of  rental  assistance  by 
Federal ,  State,  and  local  entities.  The 
applies  at  will  be  responsible  for  notifying 
FmHA  md  the  market  analyst  of  the  amount 
of  tax  c  'edits  being  requested,  the  income 
percenl  age  on  which  the  credits  will  be 
based,  i  nd  the  percentage  of  project  units 
taigete<  for  tax  credit  eligible  persons.  In 
those  o  ises  where  less  than  100  percent  of 
the  uni  s  will  be  designated  for  tax  credit 
eligible  persons,  the  incomes  needed  to 
suppor  the  non-UHTC  units  will  need  to  be 
analya  d.  Income  data  will  be  shown  for  total 
and  ret  ter  households.  This  information  will 
be  pres  mted  as  follows:  (ft  is  recommended 
that  dei  :ile  distribution  of  incomes  be 


obtained  from  HUD.  Other  sources  are 
acceptable  and  must  be  identified.) 
Incomes  Needed  to  Support  Proposed  Rents 
+  Utilities  (without  UHTC): 


1-Bed- 
room 

2-eetf- 
room 

3-Bed- 
room 

4-Bed- 
room 

S 

S 

S 

S 

Household  income  grou(  s 


Less  than  SOOO. 

SOOO-SOOC. 

SOOO-SOOO. 

$00O-S000. 

SOOO-SOOO. 

Total. 

Median. 
Elderly  HousehoM  Income  Qroups: 
Less  trian  S. 
S.XiO-$000. 


Number  of  Tax  Credit  Units  Requested  for 
Project 

Percentage  of  Units  to  be  Designated  for  Tax 
Credit  Eligible  Persons: 


Tax  Credit  Eligible  Incomes:  (based  on  50% 

I    }or60%(    I  of  income) 

$ $ $ S 

Tax  Credit  Eligible  Rents: 

$ s s s 

Proposed  Project  Rents: 

$ S S $ 

ToMTi  or  Market  Area 


Alt  households 


Ntjmber 


Percent 


Renter  households 


Number 


Percent 


J 
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HoosehoW  income  groups 


SOOO-SOOO. 
SOOO-SOOO. 
SOOO-SOOO. 
Total. 


All  households 


Number 


Percent 


Renter  households 


Number 


Percerrt 


Incomes  of  those  eligible  to  live  in  the 
proposed  project,  considering  tax  credits  and 
availability  of  rental  assistance  (RA): 
SOOO-SOOO 


SOOO-SOOO 

Source: 

County 


HousehokJ  income  groups 


Less  than  $000. 

SOOO-SOOO. 

SOOO-SOOO. 

SOOO-SOOO. 

SOOO-SOOO. 

Total. 

Median. 
EWerty  Household  Income  Groups: 
Less  than  S. 
SOOO-SOOO. 
SOOO-SOOO. 
SOOO-SOW." 
SOOO-SOOO. 

Total. 


All  househokls 


Number 


Percent 


Renter  househokls 


Uyjmtoer 


Percent 


Incomes  of  those  eligible  to  live  in  the 
proposed  project,  considering  tax  credits  and 
availability  of  RA: 
SOOO-SOOO 
SOOO-SOOO 


Source: 

C.  Housing  supply  profile 

1.  Building  permits  issued  for  the  last  JO 
years.  The  Housing  Units  Authorized  by 
Building  Permits  and  Public  Contracts  (C-40 
Construction  RepxirtY  furnished  by  the 


Bureau  of  the  Census,  provides  a  list  of 
permits  issued  in  all  reporting  jurisdictions. 
This  publication  is  printed  monthly  and 
annually.  If  available,  the  number  of  units 
which  have  been  demolished  over  the  last  F 
years  will  be  needed. 

Example: 


Year 

Town 

~ 1 ' 

County 

Single  family 

Muttifamily 

Demol. 

Single  family 

MutbFamily 

Dwol. 

19 
19 
19 
19 

Through 
year. 

cunent 

2.  Housing  stock.  The  study  must  include 
the  number  of  units  within  the  town  and 
county  (where  available),  both  single  family 
and  multi-family,  the  number  of  mobile 
homes  by  tenure,  along  with  the  number  of 


1980  Stock 
1990  Stock 


substandard  units  by  tenure,  based  on  the 
most  recent  census  data.  Occasionally,  a 
situation  will  exist  within  a  conmiunity 
where  a  number  of  detached  single  family 
homes  are  standing  vacant  How  this 


condition  may  affect  the  rental  market  must 
be  evaluated  and  discussed. 

Example: 

Inventory  Change  Profile 


Single  family 


Muttifamily 


Annual 

Percent 

Change  in  Number  of 
Units. 

3.  Existing  rental  housing.  The  analyst 
must  determine  where  the  proposed  project 
will  fit  into  the  present  housing  stock.  To 
accomplish  this,  the  analyst  will  survey  the 
existing  units  and  will  discuss  how  they  (a) 
would  be  comparable  with  the  proposed 


Mobile  home 


Own 


Rent 


project  in  overall  appeal;  (b)  are  less  than 
desirable  because  of  the  age  factor  or  upkeep: 
(c)  are  inconveniently  located;  (d)  do  not 
provide  the  appropriate  t>edroom  mix  for  the 
community  need,  etc. 
4.  Details  of  existing-stock. 
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a.  Addidonal  namtlve  whicli  describes  the 
rentsl  ttodc  nd  provides  tenant 
characteristics  may  be  included.  The  survey 
«riU  inchide  both  subsidixed  and 
Donsubsidized  rentals.  In  those  communities 
containing  too  many  rental  properties  to  list, 
all  subsidized  and  a  representative  number  of 
conventional  projects  will  be  included. 
Those  conventional  protects  which  have  rent 
levels  comparable  to  the  proposed  project 
will  be  listed.  Because  elderly  persons  may 
reside  in  family  designated  prefects,  the 
analyst  will  need  to  list  all  existing  units  and 
not  just  the  existing  elderly  units. 
Photographs  of  the  comparables  are  required. 

b.  The  analyst  will  explore  the  availability 
of  individual  Section  8  certificates  with  the 
local  housing  authority  since  they  can  be 
used  on  any  project  to  bring  the  existing  rents 
Into  an  aHordable  range.  For  instance,  10  to 
15  available  Section  8  certificates  in  a 


Rt^^UattoM 


commui  lity  could  have  an  influence  on  the 
determi  lation  for  new  units  and  the  number 
should  e  reduced  to  correspond  to  this 
availabi  ity.  However,  before  automatically 
reducii^  the  number  of  proposed  units  to 
match  tie  number  of  available  Section  8 
units,  toe  reason  the  certificates  are  available 
must  bejexplored,  (e.g.,  o%vners  of  non- 
Govemitient  subsidized  units  will  not  accept 
the  certificates).  tThe  bedroom  sizes  which 
the  cert  fkates  cover  must  match  the 
prospec  ive  bedroom  sizes  in  the  proposed 
project  iedroom  mix.) 

cTb4  infoimatlon  needed  in  the  survey 
must  in  :lude  the  characteristics  shown 
below,  i  1  conjunction  with  the  survey,  the 
analyst  s  expected  to  discuss  the  reasons  for 
extende  i  vacancies,  either  in  individual 
develop  nents  or  in  the  community  in 
general.  The  data  needed  are: 


rW 


Sources  of  demand 


New  Households  (from  ttie  most  recent  census  year  plus]2-year  projection) 
.20  o(  Persons  Uving  m  Substandard  Rental  Units 

Plus  Demolition  of  Rental  Stock „ 

.20  of  Persons  Experiencing  Rent  Ovetturden 

Plus  Vacancy  (.05  of  New  Household  Growth) 

Total  Demand . 

Number  of  Total  Demand  Determined  Income  Eligible  (ta 
Less  Number  of  Units  in  Planning  Stage  (FmHA/HUD) 

Net  Demand -. „ 


ar  j 


V  If  a  penetration  percentage  is  used  in  the 
study  analysis,  explain  how  that  particular 
percentage  was  chosMi. 

Recommended  Niunber  By  Unit  Size-. 

One 

T%vo 

Three 

Four 


Name  of  Project 

No.  of  Units 

Bedroom  Mix 

Amenities:  (if  available) 

Drapes 

Carpet 

Type  (i.e.,  fiamily,  elder); 

Year  Built 

Rent  levels 

Vacancies 

Location  ^  ? 

Central  Cooling 

Dishwasher 

Garbage  Disposal 

TV  Cable 

IV.  Housing  demand  forecasts. 

The  analyst  must  give  a  projection  of  the 
housing  needs  for  a  specified  forecast  period. 
The  information  should  include  the 
following  as  a  minimum: 


credit  eligible,  if  applicable) 
Comparatile  Rental  Units  .. 


Town 


Renter 


Maricetarea 


Renter 


Names  and  positions  of  individuals  in  the 
community  who  provided  Information  for  the 
study: 


I  affirm  that  I,  or  an  individual  under 
contract  to  my  company,  have  made  a 
physical  inspection  of  the  market  area  and 
that  Infnmation  has  been  used  In  the  fiill 
assessment  of  the  need  and  demand  for  new 
rental  units.  I  understand  that 
misrepresentation  of  this  statement  may 
result  in  denial  of  further  participation  In  the 
PmHA  Section  515  program. 

Market  Analyst 

25.  Exhibit  A-9  of  subpart  B  is  amended 
in  the  introductory  text  of  paragraph  9  by 
revising  the  words  "Statement  of  Budget  and 
Cash  Flow"  to  read  "Multiple  Family 
Housing  Pn^ect  Budget"  and  by  revisii^  the 
exhibit  heading  and  paragraphs  2  and  $  to 
read  as  follo%vs: 


Exhibit  A-9  of  Subpart  E— Information 
To  Be  I  Submitted  With  Application  for 
Rural  I  Lental  Housing  (RRH)  and  Rural 
Coopei  ative  Housing  (RCH)  Loans 

•        *        •        •        • 

2.  Up  lated  cost  estimates  on  Form  FmHA 
1924-1;  ,  "Estimate  and  Certificate  of  Actual 
Cost,"  V  ill  be  submitted  by  all  applicants, 
along  w  ith  the  updated  estimates  of 
associat  id  costs  speciHed  in  Exhibit  A-7  of 
this  sub  }art.  "i 


more 


5.  If 
since 
analyst 
it  beu 
nitessaiy 


iths 
sii. 


ptiated 


E  xhibit  A-10  of  subpart  E  is 
amendM  by  adding  paragr^b  II C  to 
follows: 


26. 

men 

readaj 

Exhibi 
Admix  stral 
Farme  s 


Aasistinoa 
Tax  Ci  idits 


n 
c 


than  12  months  have  transpired 
applicant  submitted  the  market 
the  State  Director  may  require  that 

'  if  he/she  determines  it 


A-10  of  Subpart  E— 

itive  Process  for  Combining 

Home  Adminifllration  (FmHA) 

With  Low'Income  Housing 


Tlie 


I  State  Director  or  designee  will 
cooperhte  with  the  State  Agency  in  the 
develo  >ment  of  the  Compr^imisive 
Housiz  g  AfTordabllity  Stategy  (CHAS) 
ensure  that,  to  the  extent 
».  resources  available  fitom 
FmHAlare  coordinated  with  the  CHAS 


plan  to  maximize  the  use  of  housing 
funds  in  rural  areas.  This  cooperation 
may  include,  but  is  not  limit^  to,  the 
sharing  of  Census  data  and  priority 
point  scores  throughout  the  State, 
providing  information  on  funding 
levels,  preapplications  and  applications, 
and  rural  area  designations  made  by 
FmHA. 

SS  1944.222, 1944.231, 1944.235, 1944.248, 
ExMb(tA-«   [Amended] 

27.  7  CFR  chapter  XVin,  part  1944. 
subpart  E  is  amended  by  revising  the 
words  "District  Office"  to  read 
"servicing  office"  in  the  following 
places: 

a  Section  1944.222  (a) 

b.  Section  1944.231  (b).  (cK6). 
introductory  text  of  (d).  and  (iMlMvi) 

c  Section  1944.235  (fXl) 

d.  Section  1944.246  (b)(3) 

e.  Exhibit  A-6,  paragraph  IV 

SS  1944.235, 1994.236, 1944.239 
(Ainende<tl 

2a  7  CFR  chapter  XVm.  part  1944. 
subpart  E  is  amended  by  revising  die 
wonis  "district  ofEoe"  to  read 
"servicing  office"  in  the  following 
places: 

a.  Section  1944.235  (eXD 

b.  Section  1944.236  (eM2) 

c.  Section  1944.239  (introductory  text) 
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SS  1944.206, 1944.212, 1944.21S,  1944.282, 
1944.231, 1944.232, 1944.23S,  1944.236. 
1944.246,  Exhttllts  A.  A-6.  end  B 
(Amendedl 

29.  7  CFR  chapter  XVni:  part  1944. 
subpart  E  is  amended  by  revising  the 
words  "District  Director"  to  read 
"servicing  official"  in  the  following 
places: 

a.  Section  1944.205,  the  definition  of 
"Dealer-contractor" 

b.  Sertion  1944.212  (1)(1) 

c  SecUon  1944.215  (r)(6)  (v)  and  (u) 

d.  Section  1944.222  (g) 

e.  Section  1944.231— the  heading  of 
(c).  (c)(1)— 3  times,  (c)(3),  (c)(4). 
introductory  text  of  (c)(5^— 2  times, 
(c)(6)— 2  times,  (c)(8).  newly  designated 
(e)  (4)  and  (Sj,  (f)(2).  (iKl)(i).  (IKlHviii). 
(i)(5)(iv),  (j)(3)— 2  Umes 

t  Section  1944.232  (c)— 2  times 
g.  Section  1944.235  (cKl)(v). 
introductory  text  of  (c)(l)(vii).  (c)(2)(ii), 
(d)-2  times,  (e)(1).  (e)(2).  (0(1). 
introductory  text  of  (h),  (bKD— 2  times. 
(h)(2),  and  (h)(3)— 2  times 
h.  Section  1944.236  (d) 
i.  Section  1944.246  (bK2Mii) 
j.  Exhibit  A— paragraphs  U.  A.,  n.  B., 
ni.  C,  the  undesignated  paragraph 
following  paragraph  m.  C— 2  times.  IV. 
A.— 3  times.  IV.  B.  1.  b.— 2  times. 
IV.B.6.a.,  IV.B.7.b..  the  introductory  text 
of  IV.B.a.b..  IV.B.9.C.  IV.B.12..  the 
introductory  text  of  IV.B.16.a.. 
IV.B.22.— 2  times.  V.  A.— 2  times.  V.  C. 
V.  D..  VI.  A.  1. 

k.  Exhibit  A-6.  paragraph  IV 

1.  Exhibit  B.  at  the  end  of  the 
undesignated  paragraph  begiiming 
"FmHA  has  required  the  applicant". 

S  1944.231  and  ExMM  A    [Amended] 

30.  7  CFR  chapter  XVm.  part  1944. 
subpart  E  is  amended  by  revising  the 
words  "District  Director's"  to  read 
"servicing  official's"  in  the  following 
places: 

a.  Section  1944.231  (iMlMiv) 

b.  Section  1944.231  (i)(lKv) 
c  SecUon  1944.231  (kK3) 

d.  Exhibit  A.  paragraph  DLA. 
Dated:  January  19, 1994. 
Bob  Nash. 

Under  Secretary,  Small  Coaumtnity  and  Rural 

Development. 

IFR  Doc  94-3117  Filed  2-11-94: 8:45  am) 

aiuJNO  cooc  *4ie-e7-u 


Food  Safely  and  Inapeetton 
9CFR  Part  320 

[Docket  No.  i6-04iq 

RiN0583-AA81 


Heal-Prooeesing  Procedurea,  CooUng 
Instnictfona,  and  CooNng,  Handling 

and  Storage  Requirements  for  Uncufed 
Meat  Patties 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTKM:  Final  rule;  correction. 

SUMMARY:  The  Pood  Safety  and 
Inspection  Service  is  correcting  a 
numbering  error  in  its  final  regulation 
for  Heat-Prtx»ssing  Procedures,  Cooking 
Instructions,  and  Cooling,  Handling  and 
Storage  Requirements  for  Uncured  Meat 
Patties,  which  was  published  on 
Monday,  August  2. 1993,  (58  FR  41138). 

EFFECTIVE  DATE:  September  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jesse  W.  Majkowski.  Director,  Processed 
Products  Inspection  Division,  Science 
and  Technology,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-2383. 

SUPPI^MENTARY  MFORMATKM:  On  August 
2. 1993,  the  Food  Safety  and  Inspection 
Service  published  a  final  rule  (58  FR 
41138)  which  amended  part  318  of  the 
Federal  meat  regulations  by  adding  a 
new  §  318.23  (9  CFR  318.23)  which 
prescribes  heat-processing  procedures, 
cooking  instructions,  and  cooling, 
handling,  and  storage  requirements  for 
uncured  meat  patties.  The  rule  also 
amended  part  320  of  the  Federal  meat 
inspection  regulations  (9  CFR  320)  by 
adding  a  new  §  320.1(bK7)  (9  CFR 
320.1(b)(7))  which  prescribes  the 
records  to  be  kept  by  establishments. 
There  was  one  niunbering  error  in  that 
section.  The  section  niunber  is  corrected 
as  follows: 

S  320.1    [OorraclatQ 

On  page  41152.  in  the  third  column, 
in  part  320  under  "4."  the  "(bM?)"  in 
the  second  line  should  read  "(bK9)." 

Done  %t  Washingttta.  DC  on:  February  7. 
1994. 

Patricia  fefwetii 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc  94-2368  Filed  2-11-94;  8.45  am] 


OEPARTMBIT  OF  TRANSPOflTATIOM 
Federal  Aviatton  AdmlnistrMion 
14CFRPart39 

IDocm  no.  v^-^w-^s-AD:  Anieodetani 
19  1121,  AO  9>-16-06  Rl] 

Aifworthlneaa  DIractfvee;  Canadair 
Model  CL-215-1A10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 


V 


SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD). 
appUcable  to  certain  Canadair  Model 
CX-215-1A10  series  airplanes,  that 
currently  requires  modification  of  the 
right  aileron  and  aileron  tab.  That  AD 
was  prompted  by  an  updated  flutter 
analsrsis  performed  by  the  manufacturer, 
which  revealed  a  potential  flutter 
condition  on  thbse  airplanes.  The 
actions  specified  In  that  AD  are 
intended  to  prevent  potential  flutter  of 
the  rudder-aileron  interconnect  tab, 
which  could  result  in  reduced 
controllability  of  the  airplane.  This 
amendment  revises  the  applicability  of 
the  rule  by  adding  additional  airplanes 
that  are  stibject  to  the  addressed  unsafe 
condition. 
DATES:  March  1, 1994. 

The  incorporation  by  reference  of  | 
Canadair  Alert  Service  Bulletin  215- 
A43S.  dated  August  14, 1990,  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  4, 1993  (58  FR 
46766.  September  3.  1993). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  15. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
-  Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
09-AD,  1601  Lind  Avenue.  SW.. 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087.  Station  A. 
Montreal.  Quebec  H3C  309,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  | 
Washington,  DC  ' 
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FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Casale,  Aerospace  Engineer,  Airframe 
Branch,  ANE-1 72,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  On  August 
13,  1993,  the  FAA  issued  AD  93-16-06, 
Amendment  39-«663  (58  FR  46766, 
September  3, 1993),  applicable  to 
certain  Canadair  Model  CI^215-1A10 
series  airplanes,  to  require  installing 
weights  to  the  aileron  balance  weight 
mounting  channel  and  installing 
washers  to  the  interconnect  tab  mass 
balance  arms.  That  modification  will 
maintain  an  aileron  control  surface  mass 
balance  within  specified  limits.  That 
action  was  prompted  by  an  updated 
flutter  analysis,  performed  by  Canadair 
during  the  development  of  the  Model 
CL-215-6B11  turboprop  airplane, 
which  revealed  that  a  potential  flutter 
condition  aH'ecting  the  rudder-aileron 
interconnect  tab  could  occur  on  certain 
Canadair  Model  CL-215-1A10  series 
airplanes.  (The  Model  CL-215-6B11  is 
a  Model  CL-215-1A10  that  has  been 
converted  from  piston  engine  power  to 
turbopropeller  power.)  This  flutter 
analysis  further  revealed  that,  if  the 
rudder-aileron  interconnect  mechanism 
fails,  a  flutter  condition  could  occur  at 
pressure  altitudes  above  10.000  feet. 
The  actions  required  by  that  AD  are 
intended  to  prevent  potential  flutter  of 
the  rudder-aileron  interconnect  tab, 
which  could  result  in  reduced 
controllability  of  the  airplane. 

AD  93-16-06  is  applicable  only  to 
Canadair  Model  CL-215-1A10  series 
airplanes  that  are  not  equipped  with 
powered  ailerons.  Since  issuance  of  that 
AD,  however,  Transport  Canada 
Aviation,  which  is  the  airworthiness 
authority  for  Canada,  has  advised  that 
additional  airplanes  may  be  subject  to 
the  same  unsafe  condition  addressed  by 
the  previous  AD  action.  Further  analysis 
has  indicated  that  the  flutter  problems 
associated  with  the  rudder-aileron 
interconnect  tab  may  occur  on  all 
Canadair  Model  CL-215-1A10  series 
airplanes,  including  those  equipped 
with  powered  ailerons. 

Transport  Canada  Aviation  revised 
Canadian  AD  CF-90-11,  dated  June  26, 
1990,  to  require  installation  of  the 
aileron  modification  on  all  Model  CL- 
215-lAlO  series  airplanes,  thereby 
assuring  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
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Aviat  on  Regulations  and  the  applicable 
bilate  ral  airworthiness  agreement. 
Pursu  ant  to  this  bilateral  airworthiness 
agreei  nent.  Transport  Canada  Aviation 
has  k(  ipt  the  FAA  informed  of  the 
situat  on  described  above.  The  FAA  has 
exam  ned  the  findings  of  Transport 
Cana(  a  Aviation,  reviewed  all  available 
infon  lation,  and  determined  that  AD 
actioi  is  necessary  for  products  of  this 
type  <  esign  that  are  certificated  for 
opera  ion  in  the  United  States. 

Sin  :e  an  unsafe  condition  has  been 
ident  fied  that  is  likely  to  exist  or 
devel  >p  on  other  airplanes  of  the  same 
type  (  esign,  this  AD  is  being  issued  to 
preve  it'potential  flutter  of  the  rudder- 
ailero  i  interconnect  tab,  which  could 
result  in  reduced  controllability  of  the 
airpla  ne.  This  AD  expands  the 
dppli(  abihty  of  the  current  rule  to 
inclu(  e  all  Model  CL-215-1A10  series 
airpla  nes.  The  requirements  of  the 
currei  it  rule  remain  unchanged.  (The 
AD  re  quires  modification  of  the  right 
ailero  i  and  aileron  tab.) 

Th«  re  currently  are  no  Model  CL- 
215-1  AlO  series  airplanes  on  the  U.S. 
Regis  er.  All  airplanes  included  in  the 
revise  d  applicability  of  this  rule 
currei  itly  are  operated  by  non-U.S. 
opera  ors  under  foreign  registry; 
thereiDre.  they  are  not  directly  aflected 
by  thfe  AD  action.  However,  title  FAA 
considers  that  the  rew|ion  to  the 
applicabihty  of  the  rure  is  necessary  to 
ensur^  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
place  1  on  the  U.S.  Register  in  the  future. 

She  uld  an  affected  airplane  be 
impoi  ted  and  placed  on  the  U.S. 
Regis  er  in  the  future,  it  would  require 
appro  dmately  20  work  hours  to 
accon  plish  the  required  actions,  at  an 
avera  e  labor  charge  of  $55  per  work 
hour.  3ased  on  these  figures,  the  total    t 
cost  ii  npact  of  this  AD  would  be  $1,100 
per  ai  plane. 

Sin  » this  AD  action  does  not  affect 
any  a  rplane  that  is  currently  on  the 
U.S.  r  igister,  it  has  no  adverse  economic 
impa(  t  and  imposes  no  additional 
burde  i  on  any  person.  Therefore,  notice 
and  p  ablic  procedures  hereon  are 
unne<  essaiyand  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publii  ation  in  the  Federal  Register. 

Conu]  ents  Invited  \ 

Atfa  sugh  this  action  is  in  the  form  of 
a  fina  rule  and  was  not  preceded  by 
notica  and  opportunity  for  pubHc 
comment,  comments  are  invited  on  this 
rule,  iiterested  {>ersons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  the  ^  may  desire.  Communications 
shall  dentify  the  Rules  Docket  number 


and  b^'sbljmitted  in  triplicate  to  the 
address  specified  under  the  caption 
"ADDRESSES."  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  ExecutiveOrder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES". 

List  of  Subjects  in  14  OH  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8663  (58  FR 
46766,  September  3, 1993).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8826.  to  read  as 
follows: 

93-16-06  Rl  Canadair  Amendment  39- 
8826.  Docket  94-NM-09-AD.  Revises 
AD  93-16-06.  .\mendment  3*-8663. 
^Applicability:  All  Model  CL-215-1A10 
series  airplanes,  certiBcated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  flutter  of  the  rudder- 
aileron  interconnect  tab.  which  could  result 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  CI^215-1A10  series 
airplanes;  serial  numbers  1001  through  1125 
inclusive,  not  equipped  with  powered 
ailerons:  Within  12  months  after  October  4, 
1993  (the  effective  date  of  AD  93-16-06. 
amendment  39-6663),  on  the  right  wing 
install  weights  to  the  aileron  balance  weight 
mounting  diannel  and  washers  to  the 
interconnect  tab  mass  balance  arms,  in 
accordance  with  Canadair  Alert  Service 
Bulletin  215-A435.  dated  August  14.  1990. 

(b)  For  ell  other  airplanes  not'subject  to 
paragraph  (a)  of  this  AD:  Within  12  months 
after  the  effective  date  of  this  AD.  on  the  right 
wing  install  weights  to  the  aileron  balance 
weight  mounting  channel  and  washers  to  the 
interconnect  lab  ma.ss  balance  arms,  in 
accordance  with  Canadair  Alert  Service 
Bulletin  215-A435,  dated  August  14. 1990. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  .New  York 
Aircraft  Certification  Office  (ACX)),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance    * 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  New  York  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 

„  lations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  locaUon  where  tlw 


requirements  of  this  AD  can  be 
accomplished. 

(e)  The  installation  shall  be  done  in 
accordance  with  Canadair  Alert  Service 
Bulletin  215-A435.  dated  August  14, 1990. 
The  incorporation  by  reference  of  this 
document  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
October  4. 1993  (58  FR  46766.  September  3, 
1993).  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  A,  Montreal. 
Quebec  H3C  3G9.  Canada.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  AGO,  181 
South  Franklin  Avenue,  room  202,  Valley 
Stream.  New  York;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700.  Washington,  DC 

(0  This  amendment  becomes  effective  on 
March  1, 1994. 

Issued  in  Rcnlon,  Washington,  on  February 
8.1994. 

Dwrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  94-3349  Filed  2-11-94;  8:45  am] 
aiuiNQ  COM  ««io-i»m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  900 
[Docket  No.  93N-03S1] 

Requirements  for  Accrediting  Bodies 
of  Mammography  Facilities  and  Quality 
Standards  and  Certincation 
Requirements  for  Mammography 
Facilities;  Corrections 

AGENCY:  Food  and  Drug  A'dministration, 

HHS. 

action:  Interim  rules  with  request  for 

comments;  corrections. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  two 
interim  rules  that  appeared  in  the 
Federal  Register  of  December  21. 1993 
(58  FR  67558  and  67565).  These 
documents  were  published  to 
implement  the  Mammography  Quality 
Standards  Act  of  1992.  The  documents 
were  pubhstied  with  some  errors.  This 
document  cofrecf.s  those  errors. 
DATES:  These  regulations  are  effective 
February  22, 1994.  Written  comments 
by  January  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Dubill,  Cer.ter  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration.  2098  Caither 
Rd..  Rockville.  MD  20850,  301-594- 
4765. 


In  FR  Doc.  93-30992,  appearing  on     - 
page  67558,  and  in  FR  Doc.  93-30991. 
appearing  on  page  67565,  in  the  Federal 
Register  of  Tuesday,  December  21, 1993. 
the  following  corrections  are  made: 

§900.2    [Correctedl 

1.  On  page  67563,  in  the  1st  column, 
in  §  900.2  Definitions,  in  paragraph  (f). 
in  the  last  line,  the  reference  to 

"§  900.14(a)(1)"  is  corrected  to  read 
"§  900.12(a)(1)." 

$900.12    [CoTTBCtwq 

2.  On  page  67572,  in  the  1st  column, 
in  §900.12  Quality  Standards,  in 
paragraph  (d)(1),  in  the  last  line,  the 
word  "insurance"  is  corrected  to  read 
"assurance". 

Dated:  February  8, 1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc  94-3345  Filed  2-11-94.  8  45  ami 
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NATIONAL  ARCHtVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 
RIN309S-AA56 

National  Archives  at  College  Park,  MD; 
Location  of  Records  and  Hours  of  Use 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  is  updating  its 
regulations  oh  location  of  records  and 
hours  of  use  to  add  the  National 
Archives  at  College  Park  (Archives  II) 
facility  which  has  opened  in  College 
Park,  MD,  and  to  delete  the  Pickett 
Street  facility  in  Alexandria,  VA,  which 
is  no  longer  open  for  research.  The  rule 
is  being  issued  as  an  interim  final  rule 
so  that  the  new  facility  hours  %vill  be 
established  on  the  same  date  as  the 
revised  research  rwjm  hours  in  the 
National  Archives  Building.  This  rule 
will  aflect  the  public. 

DATES:  The  effective  date  of  this  rule  is 
March  16, 1994.  Commenls  on  the 
interim  rule  must  be  received  by  April 
15, 1994. 

ADDRESSES:  Submit  comments  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  Nilional  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park,  MD  2f)74O-6001. 
Comments  may  also  be  faxed  to  (101) 
713-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
(301) 713-6730. 
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SUPPLEMENTARY  INFORMATION:  The 
National  Archives  at  College  Park 
research  complex  opened  to  the  public 
on  January  3, 1994.  Records  will 
continue  to  be  moved  into  the  facility 
over  the  next  two  years  as  NARA 
completes  a  massive  relocation  of 
archival  records  from  its  facilities  in  the 
Washington.  DC,  area.  Upon  completion 
of  the  move,  NARA  will  ojjerate  two 
archival  research  facilities  in  the 
Washington,  DC,  area:  The  National 
Archives  Building  and  the  National 
Archives  at  College  Park,  also  known  as 
Archives  n.  The  Piciifett  Street  facility  in 
Alexandria,  VA,  whiah  housed  the 
Nixon  Presidential  materials  and 
Cartographic  researcn  rooms,  has 
closed;  the  Suitland  Research  Room  will 
close  for  archival  records  research  in 
1996  when  all  archival  records  are 
relocated. 

NARA  is  adopting  the  National 
Archives  Building  Central  Research 
Room  and  Microfilm  Research  Room 
hours  at  Archives  n.  Uniform  hours  at 
the  two  facilities  will  allow  adequate 
coverage  in  the  research  rooms.  We 
considered  selecting  different  days  for 
the  Archives  II  complex  to  have 
extended  hours;  however,  we  concluded 
that  such  an  action  would  complicate 
staffing  the  research  rooms  during 
extended  hours  without  providing 
significant  benefit  to  most  researchers. 
With  the  allocation  of  records  between 
the  National  Archives  Building  and 
Archives  n  based  on  grouping  of  related 
records  in  one  facility,  most  researchers 
will  use  either  the  National  Archives 
Building  or  Archives  II,  but  not  both. 

This  rule  is  being  issued  as  an  interim 
final  rule  without  prior  notice  of 
proposed  rulemaking  as  permitted  by 
the  Administrative  Procedures  Act  (5 
U.S.C  553(b)(B))  when  the  agency  for 
good  cause  finds  that  notice  and  public 
procedure  thereon  are  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  NARA  finds  that  the  public 
interest  would  be  served  by  early 
establishment  of  extended  research 
room  hours  at  the  new  Archives  n 
fiacility.  Because  NARA  wishes  to 
establish  imiform  hours  for  the  Archives 
n  research  complex  and  the  National 
Archives  Building  principal  research 
rooms,  NARA  was  unable  to  begin  the 
rulemaking  process  for  the  Archives  II 
facility  until  its  rulemaking  amending 
research  room  hours  in  the  National 
Archives  Building  was  completed.  The 
final  rule  establishing  hours  for  the 
National  Archives  Building  is  published 
elsewhere  in  today's  Federal  Register. 

NARA  will  issue  a  final  rule 
confirming  or  amending  the  Archives  n 
research  complex  hours  at  the  close  of 
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the  o  imment  period  for  this  interim 
rule. 

Th  s  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Execi  itive  Order  12866  of  September  30, 
1993  and  has  not  been  reviewed  by  the 
Offio )  of  Management  and  Budget.  As 
requi  -ed  by  the  Regulatory  Flexibility 
Act.  t  is  hereby  certified  that  this  rule 
will  ]  lot  have  a  significant  impact  on 
smal  entities. 

List  (  r  Subjects  in  36  CFR 1253 

Art  hives  and  records. 
Foi  the  reasons  set  forth  in  the 
preai^ble,  chapter  XII  of  title  36,  Code 
Regulations,  is  amended  as 


of 
folloirs 


F^  leral : 


PAR 
AND 
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1253— LOCATION  OF  RECORDS 
HOURS  OP  USE 
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Thi 
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Park, 
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p.m. 
and 
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D>c. 


(FR 
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'  "he  authority  citation  for  part  1253 
conti  lues  to  read  as  follows: 

Anl  lorily:  44  U.S.C  2104(a). 

2. !  ection  1253.2  is  revised  to  read: 

il2si2    National  Archives  at  College  Park. 
National  Archives  at  College  Park 
located  at  8601  Adelphi  Road,  College 
MD  20740-6001.  Research 
lex  hours  are  8:45  a.m.  to  5  p.m.. 
Monday  and  Wednesday;  8:45  a.m.  to  9 
Tuesday,  Thursday,  and  Friday; 
45  a.m.  to  4:45  p.m.  Saturday. 
Datid:  February  7. 1994. 
Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 

94-3361  Filed  2-11-94;  8:45  ami 
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36  CI  R  Part  1253 


RINai95^AA56 


NAR^  Research  Room  Hours 

AGENtY:  National  Archives  and  Records 
Adm  nistration  (NARA). 
ACTK9I:  Final  rule. 


SUMI*kRY:  NARA  is  modifying  the  hours 
that  t  le  Central  Research  Room,  the 
Mien  film  Research  Room,  and  the 
Moti(  m  Picture,  Sound  and  Video 
Reset  rch  Room  in  the  National  Archives 
Buik  ing  are  open  for  research  use.  This 
rule  ( ffects  researchers  who  use  these 
resea  ch  rooms  in  the  evening.  NARA  is 
takin  ;  this  action  so  that  resources  will 
be  av  lilable  for  staffing  the  research 
room  i  at  the  new  National  Archives  at 
CoUe  je  Park  (Archives  H)  facility. 
EFFE<  TIVE  DATE:  March  16. 1994. 
FOR  f  JRTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
301-  13-6730. 


SUPPt.EMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  September  22, 1993  (58 
FR  49251)  proposing  that  certain 
research  rooms  in  the  National  Archives 
Building  that  were  open  weekday 
evenings  and  on  Saturday  close  at  8 
p.m.  instead  of  10  p.m.,  Monday 
through  Friday,  and  at  5  p.m.  instead  of 
5:15  p.m.  on  Saturdays.  Over  70 
comments  were  recflved,  most  opposing 
the  proposed  change.  Many  of  these 
commenters  noted  that  the  reduction  in 
evening  hours  would  adversely  impact 
local  researchers  who  conduct  their 
research  in  the  evening  after  their 
workday  as  well  as  visiting  researchers 
who  want  to  maximize  their  research 
time  in  as  short  a  period  as  possible  and 
local  evening  classes  who  visit  the 
National  Archives  on  night-time  field 
trips.  Commenters  who  use  the 
Microfilm  Research  Room  noted  that  the 
reduced  hours  would  further  limit 
access  to  microfihn  readers,  for  which 
there  is  frequently  a  waiting  period. 
Several  commenters  offered  alternative 
research  room  schedules,  such  as  a  9 
p.m.  weekday  closing,  later  opening,  or 
closing  early  on  selected  days  of  the 
week. 

Commenters  who  favored  the 
proposed  change  were  primarily  -^ 

audiovisual  archives  researchers.  Most 
of  these  commenters  stated  that 
extending  the  research  hours  for  still 
pictures,  cartographic,  electronic  and 
Nixon  holdings  at  the  National  Archives 
at  College  Park  facility  (Archives  11) 
would  compensate  for  shortened  hours 
in  other  research  rooms. 

After  carefully  considering  all 
comments,  NARA  has  developed  a 
revised  research  room  schedule  that 
would  accommodate  the  concerns  of  the 
commenters  and  provide  adequate  staff 
coverage  in  the  research  rooms.  NARA 
held  a  public  meeting  on  December  13. 
1993,  to  discuss  the  comments  received 
on  the  proposed  rule  and  to  solicit 
comments  on  the  revised  schedule. 
Notice  of  the  meeting  was  provided 
individually  to  each  commenter  and- 
notice  of  the  meeting  was  published  in 
the  Federal  Register  on  November  30. 
1993  (58  FR  63133).  Twenty-one 
persons,  including  members  of  the 
public  and  NARA  staff,  attended  the 
meeting.  In  addition.  NARA  received 
seven  letters  and  three  telephone  calls 
from  individuals  who  could  not  attend 
the  meeting.  These  comments  were  also 
considered  in  the  preparation  of  this 
final  rule. 

In  this  final  rule.  NARA  is  modifying 
research  room  hours  in  the  Central 
Research  Room  and  Microfilm  Research 
Room  in  the  National  Archives  Building 
to  be  8:45  a.m.  to  5  p.m..  Monday  and 
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Wednesday;  8:45  a.m.  to  9  p.m., 
Tuesday,  Thursday,  and  Friday;  and 
8:45  a.m.  to  4:45  p.m.,  Saturday.  The 
hours  for  the  Motion  Picture,  Soimd, 
and  Video  Research  Room  have  been 
deleted  from  this  final  rule  because  that 
research  room  will  close  for  relocation 
to  Archives  II  before  the  efiective  date 
of  this  final  rule.  (That  research  room 
will  be  covered  by  a  separate 
rulemaking  on  research  room  hours  at 
Archives  II.) 

The  days  for  9  p.m.  closing  of  the 
research  rooms  were  chosen  to  include 
days  when  other  research  fecilities. 
including  the  Library  of  Congress,  do 
not  have  evening  hours.  To  further 
minimize  the  impact  of  the  changed 
houis  on  researchers  in  the  Central  and 
Microfilm  Research  Rooms,  NARA  will 
not  invoke  the  36  CFR  1254.12(a) 
provision  that  researchers  must  return 
records  up  to  15  minutes  before  closing 
time  in  those  research  rooms. 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  of  September  30, 
1993  and  it  has  not  been  reviev/ed  by 
the  Office  of  Management  and  Budget. 
As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
thi^  proposed  rule  will  not  have  a 
significant  impact  on  small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  Xn  of  title  36,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1253-LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read/bs  follows: 

Authority:  44  U.S.C  2104(a). 

2.  Section  1253.1  is  revised  to  read  as 
follows: 

§1253.1    NatlenalArcMvesBuHding. 

The  National  Archives  Building  is 
located  at  Seventh  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20408.  Hours:  For  the 
Central  Research  Room  and  Microfilm 
Research  Room.  6:45  a.m.  to  5  p.m.. 
Monday  and  Wednesday;  8:45  a.m.  to  9 
p.m.,  Tuesday,  Thursday,  and  Friday: 
8:45  a.m.  to  4:45  p.m.  on  Saturday.  For 
other  research  rooms,  8:45  a.m.  to  5 
p.m.,  Monday  through  Friday. 

Dated:  February  7, 1994. 
-  Trudy  Huskunp  Prterwm. 
Acting  Archivist  of  the  United  States. 
(FR  Doc  94-3362  Filed  2-11-94;  8:45  am] 
BIU«M  coot  7S1»-01-» 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38 CFR  Parts 

RIN2900-AQ28 

Procedural  Due  Process  and  Appellate 
Rights 

'  AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 
concerning  procedxuBl  due  process  and 
appellate  rights.  The  change  adds  three 
exceptions  to  the  general  requirement 
that  a  pretermination/reduction  notice 
must  be  sent  to  a  claimant  prior  to 
accomplishing  an  action  adversely 
affecting  benefit  payments.  The 
intended  effects  of  the  change  are  to 
allow  earlier  adjudicative  response  in 
certain  situations  and  to  reduce  the 
amount  of  potential  overpayments. 

EFFECTIVE  DATE:  The  effective  date  is 
March  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420,  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.103(b)(3)  in  the  Federal  Register  of 
July  IS,  1993  (58  FR  38104-06). 
Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
August  16, 1993.  No  comments  were 
received,  and  the  amendments  are 
adopted  as  proposed. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  purauant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Sid>)ects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped. 
Health  care.  Pensions,  Veterans. 


Approved:  January  12;  1994. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  to 
read  as  follows: 

PART  3-ADJUDICATION 

Subpart  A— Pension.  Compensation, 
and  Dependency  and  Indemnity  ^_ 
Compensation  ^ 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

§3.103    [Amended] 

2.  Section  3.103(b)(3)(i)  is  amended 
by  adding  the  words  "to  VA"  after  the 
word  "provided." 

3.  In  §  3.103  remove  the  word  "or"  at 
the  end  of  paragraph  (b)(3)(ii);  remove 
the  "."  at  the  end  of  paragraph  (b)(3)(iii) 
and  add  in  its  place  a  ",";  and  add 
paragraphs  (b)(3)(iv).  (b)(3)(v).  (b)(3)(vi), 
and  an  authority  citation  to  read  as 
follows: 


§3.103    Procedural  due  process 
appellate  rights. 


(b)*  •  • 

(3)*  •  • 

(iv)  An  adverse  action  is  based  upon 
a  written  and  signed  statement  provided 
by  the  beneficiary  to  VA  renouncing  VA 
benefits  (see  §  3.106  on  renouncement). 

(v)  An  adverse  action  is  based  up>on 
a  written  statement  provided  to  VA  by 
a  veteran  indicating  that  he  or  she  has 
returned  to  active  service,  the  nature  of 
that  service,  and  the  date  of  reentry  into 
service,  with  the  knowledge  or  notice 
that  receipt  of  active  service  pay 
precludes  concurrent  receipt  of  VA 
compensation  or  pension  (see  §  3.654 
regarding  active  service  pay),  or 

(vi)  An  adverse  action  is  based  upon 
a  garnishment  order  issued  under  42 
U.S.C.  659(a). 

(Authority:  38  U.S.C.  501(a)) 

[FR  Doa  94-3065  Filed  2-11-94;  8:45  am) 
aiujNO  coos  t3ao-ei-» 


FEDERAL  COMMUNICATIONS 
COMM»SION 

47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  No.  M-33] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
an  OrdQC  extending  the  freeze  of 
regulated  cable  service  revenues  &om 
February  15. 1994  until  May  15. 1994. 
This  Order  will  provide  affected  [Mities 
a  sufficient  amount  of  time  to 
familiarize  themselves  with  any 
modifications  to  the  Commission's  cable 
rate  regulations  before  the  freeze  is 
hfted. 

EFFECTIVE  DATE:  This  document  is 
effective  February  14. 1994,  and  extends 
the  effectiveness  of  §  76.1090  until  May 
15. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  A.  Walke.  (202)  416-0847. 
SUPPLEMENTARY  INFORMATION:  The  text  of 

this  document  is  available  for 
insj>ection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239)  1919  M  Street,  NW., 
Washington.  DC  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW..  Washington,  DC  20037. 

Order 

In  the  matter  of  implementation  of  sections 
of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 — Rate 
Regulation. 

Adopted:  February  8, 1994. 

Released:  February  8, 1994. 

By  the  Commission:  Commissioner  Barrett 
issuing  a  separate  statement 

/.  Introduction 

'  1.  In  this  Order,  on  our  own  motion, 
we  reconsider  the  expiration  date  of  the 
freeze  of  regulated  cable  service 
revenues,  and  extend  the  expiration 
date  of  the  freeze  from  February  15, 
1994  until  May  15. 1994.  Later  this 
month,  the  Commission  will  consider 
pending  petitions  to  reconsider  various 
aspects  of  its  rate  regulations.  In 
considering  the  petitions  for 
reconsideration  and  other  issues 
outstanding  in  the  rate  regulation 
proceedings,  the  Commission  will 
address,  among  other  issues,  the 
benchmark/price  cap  methodology, 
relief  for  small  systems  and  so-called 
"going  forward  issues."  The 
Commission  also  plans  to  adopt  cost  of 
service  rules.  This  short  extension  of  the 
freeze  is  the  minimum  amount  of  time 
required  to  enable  affected  parties  to 
familiarize  themselves  with  any 
modifications  to  the  cable  rate 
regulations  before  the  freeze  is  lifted. 

n.  Background 

2.  In  the  Rate  Order  issued  in  May 
1993,  we  established  a  comprehensive 
regulatory  framework  providing  for  rate 
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regu  ation  of  the  basic  service  tier  by 
loca  franchising  authorities  and  of 
cabl !  programming  services  tiers  by  the 
Com  mission  as  required  under  the  Cable 
Act  )f  1992.  We  established  June  21. 
199;  as  the  effective  date  of  our  new 
rate  regulations.  At  the  same  time,  we 
wen  concerned  that  during  the  period 
betv  een  adoption  of  our  rules  and  the 
earl:  est  practical  i)pportunity  for  local 
fram  hising  authorities  to  establish 
regu  ation  of  the  basic  service  tier,  and 
for  (  )ns\uners  to  file  complaintS^vith 
the  <  ^mmission  concerning  rates  for 
cabl  I  programming  services  tiers,  cable 
opei  3tors  could  raise  rates,  effectively 
undi  srmining  the  statutory  mandate  that 
rate  for  cable  services  remain 
reas  >nafole.  In  particular,  we  were 
con(  emed  that  cable  operators  could 
rais<  rates  to  potentially  unreasonable 
leve  s.  as  determined  under  the  rate 
regu  ations  ultimately  adopted.  We 
dete  "mined  that  a  freeze  of  regulated 
cabl  i  service  revenues  until  August  3. 
199:  would  provide  a  reasonable 
oppi  »rtunity  for  local  franchise 
auth  irities  to  become  certified  to 
regu  ate  the  basic  service  tier  and  for 
cons  umers  to  invoke  by  complaint  the 
Coni  mission's  regulatory  oversight  over 
cabl  5  programming  services  tiers. 
Acci  »rdingly.  we  established  a  freeze 
imti  that  date  of  revenues  for  cable 
services  subject  to  regulation  under  the 
Cab  B  Act  of  1992.  Under  the  freeze,  the 
avei  )ge  monthly  subscriber  bill  for  cable 
serv  ces  and  associated  equipment 
subj  x:t  to  rate  regulation  under  the 
Cab  B  Act  of  1992  may  not  increase 
aboi  e  the  level  determined  under  rates 
in  effect  on  April  5. 1993.  The 
Conmiission  provided  for  waivers  of  the 
rate  Freeze  in  particular  cases  where  a 
cabl  i  operator  can  demonstrate  that  the 
free;  e  would  imp)ose  severe  economic 
hart  ship  or  threaten  the  viability  of 
cont  inued  cable  service. 

3.  Subsequently,  the  Commission 
reex  unined  the  feasibility  of 
imp  ementing  rate  regulation  by  June 
21.    993  in  view  of  the  significant 
add  tional  responsibilities  imposed  on 
the  I  Commission  by  the  Cable  Act  of 
199;  and  a  severe  funding  shortfall 
face  1  by  the  Commission  at  that  time. 
We   xtended  the  ft^eeze  until  November 
15.    993.  Our  regulations  establishing 
rate  regulation  of  cable  service  became 
effe<  tive  September  1, 1993.  However, 
thos }  regulations  were  subject  to 
rejAj  isideration.  Because  the  rate 
regu  ations  were  pending 
reco  isideration,  by  early  November, 
199:  ,  the  Commission  had  received 
app  ications  for  certification  from  local 
firam  :hising  authorities  representing  less 
than  20  percent  of  communities  that 


may  regulate  the  basic  service  tier. 
Accordingly,  on  November  10, 1993,  the 
Commission  further  extended  the  freeze 
on  regulated  revenues  until  February  15, 
1994.  We  stated  that,  where  local 
governments  already  have  initiated  rate 
regulation  of  the  basic  tier,  we  were  not 
concerned  that  rates  for  the  tier  could 
raise  to  unreasonable  levels  after 
November  15. 1993.  We  noted  that  in 
the  initial  freeze  order,  we  determined 
that  a  freeze  on  rates  for  the  cable 
programming  services  tier  was 
necessary  to  prevent  operators  from 
evading  the  freeze  by  moving 
programming  from  the  basic  to  the  cable 
programming  service  tier.  We  concluded 
in  the  Nov.  10  Extension  Order  that  it  . 
was  unnecessary  to  continue  the  freeze 
for  cable  programming  service  tiers 
where  the  basic  tier  has  become  subject- 
to  rate  regulation.  Accordingly,  we 
amended  the  rule  to  make  dear  that  the 
freeze  would  no  longer  apply  to 
regulated  cable  services  provided  by 
cable  operators  whose  basic  cable 
service  has  become  subject  to  rate 
regulation  by  a  local  franchising 
authority  or  the  Commission.  M  a 
result,  the  number  of  cable  systems 
subject  to  the  freeze  decreases  as 
franchising  authorities  become  certified. 

HI.  Discussion 

4.  As  of  January  31, 1994,  the 
Commission  had  received  4.896 
applications  for  certification  from  local 
franchising  authorities  covering 
approximately  7.534  communities 
served  by  cable.  Although  these  figures 
for  certifications  are  significant 
increases  from  the  last  time  we 
extended  the  freeze,  they  still  represent 
only  a  small  percentage  of  the  nearly 
30.000  communities  tJbat  are  potentially 
eligible  to  regulate  the  basfc  ser\ice  tier. 
We  continue  to  believe  that  it  is 
important  to  provide  franchising 
authorities  and  other  affected  parties 
sufficient  time  to  become  familiar  with 
any  modifications  to  our  rate  regulations 
before  the  freeze  is  lifted.  We  expect  to 
act  on  reconsideration  by  the  end  of  this 
month,  and  we  believe  that  it  is 
important  that  the  statutory  goal  of 
ensuring  reasonable  rates  not  be 
undermined  in  the  interim. 

5.  The  Administrative  Procedure  Act 
requires  that  new  substantive  rules  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  their  effective 
date.  In  the  event  that  we  adopt  any 
substantive  changes  to  our  rules  on 
reconsideration,  we  anticipate  that  such 
revised  rules  would  be  released 
approximately  30  days  after  adoption 
and  that  these  regulations  would  be 
published  in  the  Federal  Register 
within  15  days  thereafter.  In  addition. 


we  will  be  adopting  rules  addressing 
issues  raised  in  the  Third  Notice  of 
Proposed  Rulemaking.  58  FR  46737 
(Sep.  2. 1993).  Thus,  under  this 
schedule,  any  new  regulations  adopted 
would  become  effective  approximately 
75  days  after  adoption.  Extension  of  the 
freeze  for  that  period  of  time  is  the 
minimum  amount  of  time  required  to 
enable  the  Commission  to  adopt 
modified  rules,  should  it  choose  to  do 
so.  and  for  such  rules  to  become 
effective  before  the  freeze  is  lifted. 

6.  We  believe  that  this  brief  extension 
of  the  freeze  will  ensure  that  local 
regulators  have  been  afforded  a 

>     sufficient  opportimity  to  file  for 
certification  and  prepare  for  rate 
/      regulation  under  any  modified  rules  that 
\      may  be  adopted.  TTiis  extension  should 
provide  sufficient  time  for  local 
regulators  to  become  familiar  with  their 
rights  and  obligations  under  any  such 
new  regulations  before  cable  operators 
are  free  to  raise  rates  absent  regulation. 
We  emphasize  that  we  will  continue  to 
provide  cable  operators  the  opportunity 
to  file  petitiens  for  relief  which 
demonstrate,  in  individual  cases,  that 
the  freeze  is  causing  severe  economic 
hardship  or  threatens  the  viability  of 
continued  provision  of  cable  service. 
Throughout  the  duration  of  the  rate 
freeze,  we  have  received  only  five  such 
petitions  for  relief.  Thus,  we  conclude 
that  only  a  small  percentage  of  cable 
operators  believe  that  the  freeze  has 
imposed  hardship  sufficient  to  compel 
them  to  seek  relief  from  the  freeze. 

7.  We  also  note  that  the  Commission 
has  acted  expeditiously  in  addressing 
petitions  for  reconsideration  of  its  rate 
regulation  rules.  In  adopting  rate 
regulations  for  the  cable  television 
industry,  the  Commission  recognized 
that  the  rules  would  require  further 
refinement  based  on  survey  data  of  the 
cable  television  industry  to  be  gathered 
and  analyzed  by  the  Commission. 
Shortly  after  the  new  rules  became 
effective,  the  Commission  conducted  a 
survey  to  collect  the  data  necessary  to 
help  it  assess  the  rate  regulations.  The 
Commission  has  analyzed  this  survey 
data  and  is  now  in  a  position  to  resolve 
the  pending  petitions  for 
reconsideration  by  the  end  of  this 
month.  In  addition  to  analyzing  the 
survey  data  during  the  period  since 
adoption  of  the  rate  rules,  the 
Commission  has  accommodated  the 
requests  of  numerous  cable  operators, 
franchise  authorities,  programmers  and 
many  other  interested  parties,  to  meet 
with  the  Commission's  new  Chairman, 
who  assumed  office  on  November  29, 
1993,  for  the  purpose  of  expressing  their 
views  on  the  issues  which  the 


Commission  will  address  on 
reconsideration  of  the  rate  rules. 

8.  We  find  good  cause  under  the 
Administrative  Procedure  Act  to  make 
this  freeze  effective  with  less  than  30 
days  advance  publication  in  the  Federal 
Rc^gister.  As  explained,  an  extension  of 
the  freeze  fix)m  February  15, 1994  imtil 
May  15, 1994  is  necessary  to  afford  local 
franchising  authorities  a  sufficient 
period  in  which  to  familiarize 
themselves  with  any  revised  regulations 
governing  regulated  cable  service  rates 
that  the  Commission  may  adopt  on 
reconsideration  later  this  month.  We 
will  make  this  Order  and  implementing 
rule  changes  effective  upon  publication 
in  the  Federal  Rnister  to  prevent  an 
expiration  of  the  freeze  that  would 
otherwise  occur  with  30  days  advance 
publication  in  the  Federal  Register. 
Such  a  result  would  seriously 
undermine  the  statutory  goals  of  cable 
rate  regulation  and  would  be  contrary  to 
the  public  interest. 

rv.  Ordering  Clauses 

9.  Accordingly,  if  is  ordered.  Pursuant 
to  sections  4(i),  303(r),  and  623  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303(r),  and  j 
543,  that  the  freeze  of  cable  service  rates 
established  in  Order.  8  FCC  Red  2921, 
58  FR  17530  (April  5, 1993).  clanged. 
8  FCC  Red  2917.  58  FR  21929  (April  26, 
1993).  extended.  FCC  93-304  (released 
June  15. 1993).  58  FR  33560  (June  18. 
1993).  extended.  FCC  93-494  (released 
November  10, 1993),  58  FR  60141,  is 
extended  until  May  15, 1994. 

10.  It  is  further  ordered.  That 
§  76.1090  of  the  Commission's  rules,  47 
CFR  76.1090,  is  amended  as  set  forth 
below. 

11.  ft  is  further  ordered.  That  this 
Order  is  effective  February  14, 1994. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
Williun  F.  Caton, 

Acting  Secretary. 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:  \ 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3, 4,  301.  303.  307.  308, 
309,  48  Stat.,  as  amended.  1064, 1065, 1066, 
1081, 1082, 1083. 1084. 1085, 1101;  47  U.S.C. 
152. 153. 154,  301.  303,  307.  308.  309,  532. 
533.  535,  542.  543,  552,  as  amended,  106 
Stat.  1460. 

2.  The  effectiveness  of  section  76.1090 
is  extended  until  May  15. 1994.  and  the 


section  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

176.1090   Temporary  FrM»  of  Cable 
Rates. 

f  (a)  The  average  monthly  subscriber 
bill  for  services  provided  by  cable 
o(>erators  subject  to  regulation  under 
section  623  of  the  Communications  Act 
shall  not  increase  above  the  average 
monthly  subscriber  bill  determined 
under  rates  in  effect  on  April  5, 1993, 
until  May  15, 1994. 

(FR  Doc.  94-3355  Filed  2-11-94;  8:45  am) 
BIUJNO  COM  int-ai-M 
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Federal  Motor  Vehlde  Safety 
Standards;  Air  Brake  Systems;  Air 
Applied,  Mechanically  Held  Brake 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Standard 
No.  121.  Air  Brake  Systems,  with 
respect  to  the  requirements  related  to 
the  application  and  holding  of  parking 
brake  systems  and  the  requirements 
related  to  the  supply  line  pressure 
retention  for  trailer  brakes.  NHTSA 
initiated  rulemaking  to  respond  to 
concerns  raised  by  International 
Transquip  Industries  (ITI)  which 
manufactures  air-applied,  mechanically 
held  parking  brakes.  These  amendments 
provide  regulatory  relief  by  removing 
unnecessary  restrictions  to  facilitate  the 
use  of  alternative  brake  systems. 
without  adversely  affecting  safety. 
l^ATES:  Effective  Date:  The  amendments 
^inrthis  notice  become  effective  March 
16. 1994. 

Petitions  for  Reconsideration:  Any 
petitions' for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  March  16. 1994. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  93- 
17;  Notice  2  and  should  be  submitted  to: 
Administrator,  National  Highu-ay 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590  (202-366-5274). 

SUPPLEMENTARY  MFORMA-PON: 

I.  Introduction 

II.  Notice  Of  Proposed  Rulemaking  And 

Conunents  On  The  Proposal 

III.  Agency  Decision 

A.  Grade  Holding  Requirements 

1.  Background  Ck)nsiderations 

2.  Diaphragm  Failure  Modes 

3.  Test  Procedure 

B.  Supply  Line  Pressure  Requirements  for 
Trailers 

IV.  Leadtime 

V.  Rulemaking  Analyses  and  Notices 

1.  ExecuUve  Order  12688  (Federal 
Regulation)  and  OCT  Regulatory  Policies 
and  Procedures 

2.  Regulatory  Flexibility  Act 

3.  Executive  Order  12612  (Federalism) 

4.  National  Environmental  Policy  Act 

5.  Civil  Justice  Reform 

I.  Introduction 

Manufacturers  typically  comply  with 
the  parking  brake  requirements  in 
Federal  Motor  Vehicle  Safety  Standard 
No.  121,  Air  Brake  Systems,  by 
equipping  their  air-braked  vehicles  with 
spring  brake  systems.  With  these  brake 
systems,  air  prefssure  holds  the  spring  in 
the  released  position  when  a  vehicle  is 
being  driven.  Upon  parking,  the  air 
pressure  is  vented,  allowing  the  springs 
to  apply  the  parking  brakes.  Consistent 
with  NHTSA's  policy  to  issue  Federal 
safety  standards  that  are  not 
unnecessarily  design  restrictive,  the 
agency  has  conducted  a  number  of 
rulemakings  to  ensure  that  the  standard 
does  not  unnecessarily  prevent  the 
manufacture  of  parking  brake  systems 
other  than  conventional  spring  brake 
systems  (e.g.,  air-applied,  mechanically 
held  parking  brake  systems).  See  44  FR 
46850.  August  9, 1979;  51  FR  10641, 
March  28. 1986;  56  FR  26927,  Jirne  12, 
1991. 

In  1992.  International  Transquip 
Industries,  Inc.  (ITI).  a  manufacturer  of 
an  air-applied,  mechanically  held 
parking  brake  system,  informed  NHTSA 
that  it  believed  two  of  Standard  No. 
121's  current  requirements  are 
unnecessarily  design  restrictive  or 
otherwise  inappropriate  for  its  brake 
system  design.  One  of  these 
requirements  speciHes  that  a  vehicle 
must  meet  parking  brake  grade  holding 
requirements  on  a  20  percent  grade  (or 
other  equivalent  requirements),  with 
"any  single  leakage-type  failure"  of 
certain  parts,  including  a  failed 
diaphragm.  See  S5.6  of  Standard  No. 
121.  m  argued  that  this  requirement  is 
unnecessarily  restrictive  with  respect  to 
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its  ai  -applied,  mechanically  held  single 
diap  iragm  brake  system.  That  company 
argu<  d  that  its  brake  system  is  designed 
so  th  It  the  diaphragm  will  never 
expe:  ience  a  major  failure,  and  that 
vehi<  les  equipped  with  its  brake  system 
can  l  e  i>arked  on  a  20  percent  grade  in 
the  p|-esence  of  the  types  of  diaphragm 
failures  that  typically  occur. 

The  other  requirement  that  ITI 
believed  is  inappropriate  for  its  brake 
desi{  a  is  the  supply  line  pressure 
requ  rement  for  trailers.  See  S5.8.2.  This 
requ:  rement  addresses  brake  drag. 
AccQ  "ding  to  ITI,  it  is  inappropriate  for 
its  bi  ike  system,  which  is  designed  so 
that  J  ts  brsikes  are  either  fully  applied  or 
fully  released. 

n.  N(  ttice  of  Proposed  Ralemaking  and 
Conn  nents  on  the  Propcnal 

Af  er  considering  ITI's  arguments. 
NHT  >A  issued  a  notice  of  proposed 
rulen  laking  (NPRM)  that  proposed 
certa  n  changes  to  Standi  No.  121.  (58 
FR  i;  437.  March  11. 1993).  Specifically, 
the  agency  proposed  to  amend  the 
requirements  related  to  the  application 
and  Holding  of  parking  brsJce  systems 
and  the  requirements  related  to  the 
supp  y  line  pressure  retention  for  trailer 
brake  s.  In  that  notice,  the  agency 
tenta  ively  concluded  that  these 
amec  dments  would  remove 
unne  »ssary  restrictions,  thus 
fadli  ating  the  use  of  ait-applied, 
mechanically  held  parking  brake 
syste  as.  The  agency  further  explained 
that  t  le  Standard  should  not 
unne  :essarily  prevent  parking  brake 
syste  ns  that  are  different  than 
convi  intional  spring  brake  systems.  The 
agent  y  believed  that  this  proposal 
woul  1  provide  regulatory  relief  by 
remo  /ing  a  restriction  affecting  the  use 
of  no  I'Spring  brake  systems,  while 
conti  luing  to  ensure  appropriate  grade 
hold  ng  performance  of  air  braked  heavy 
vehi<  les.  "^ 

NJ  TSA  received  twelve  comments  on 
the  p  'oposal.  Among  the  commenters 
were  ITI,  which  commented  twice;  the 
Mota  r  Equipment  Manufacturers 
Asso(  dation  (MEMA),  a  trade  association 
that  1  epresents  heavy  duty  brake 
mant  facturers;  spring  brake 
man)  facturers  and  spring  brake 
rebui  ders,  including  Midland-Grau, 
MGK  Brakes.  Neway  Anchorlok.  Allied 
Sigm  1.  TSE  Brakes,  and  Ferodo 
Ame:  ica;  heavy  vehicle  manufacturers 
inclu  iing  GMA'qlvo  White  and 
Freig  itliner,  and  the  American  Trucking 
Asso  :iations  (ATA).  There  was  no 
const  nsus  among  the  commenters  about 
whet  ler  the  proposal  should  be 
adop  ed.  While  ITI  favored  the  proposal 
whic  1  it  believed  would  eliminate  an 
unne  :essary  design  restriction,  the 


manufacturers  of  spring  brake  S3rstems 
opposed  it.  The  spring  brake 
manufacturers  would  experience 
increased  competition  fixun  the 
additional  use  of  air-applied, 
mechanically  held  systems,  which, 
according  to  ITI  currently  represent  2 
percent  of  the  air  brake  chamber  market. 
The  m  system  would  provide  weight 
savings  but  would  cost  an  additional 
$28  more  per  axle  than  spring  brake 
chambers.  The  spring  brake 
manufacturers  argued  that  the  proposal 
poses  significant  safety  problems  since 
they  believe  that  brake  diaphragms  can 
and  do  experience  rapid  catastrophic 
failures.  Tne  commenters  also  addressed 
specific  issues  about  the  proposed  test 
procedure  forair-appUed,  mechanically 
held  parking  brake  systems  and  the 
need  to  retain  the  supply  line  pressure 
requirement  for  vehicles  equipped  with 
these  systems.  The  agency  has  analyzed 
the  comnij^ts  and  responds  to  the 
significant  ones  below. 

m.  Agency  Decision 

A.  Grade  Holding  Requiremepts 
1.  Background  Considerations 

Standard  No.  121  currently  requires 
an  air-braked  vehicle  to  have  a  parking 
brake  system  that  enables  it  to  meet 
certain  grade  holding  requirements. 
Manufacturers  have  the  option  of 
complying  with  either  a  20  percent 
grade  holding  test  or  an  equivalent  static 
drawbar  pull  test.  The  purpose  of  the 
parking  brake  requirement  is  to  ensure 
that  an  air-braked  vehicle  has  adequate 
parking  brake  performance  on  a  grade. 

The  standard  provides  that  the 
parking  brake  grade  holding 
requirements  must  be  met  with  "any" 
single  leakage-type  failure  of  certain 
parts,  including  service  brake 
diaphragms.  The  purpose  of  this 
provision  is  to  ensiue  that  a  driver  can 
safely  park  a  vehicle  in  the  event  of  a 
leakage-type  failure  in  thrf  service  brake 
syst^.  The  standard  specifies  "any" 
failure  because  leakage-type  failures  of 
many  types,  sizes,  and  locations  can 
occur  in  vehicle  brake  systems.  To 
ensure  that  a  vehicle  has  adequate  grade 
holding  performance  regardless  of  the 
specific  nature  or  extent  of  a  leakage-  . 
type  failure^the  agency  intentionally 
did  not  limit  the  size  or  location  of  such 
failures. 

In  the  NPRM.  NHTSA  explained  that 
mostlirake  systems  are  designed  with 
two  diaphragms,  one  for  the  service 
brake  function  and  one  for  the  parking 
brake  function.  Further,  most  brake 
systems  incorporate  a  spring  brake  for 
parking.  These  brake  systems  can  easily 
meet  the  parking  brake  holding 
requirements  with  a  fiailure  in  the 
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service  brake  diaphragm,  because  a 
failure  in  that  diaphragm  does  not 
adversely  affect  parking  brake 
performance.  In  contrast,  the  ITI  air- 
applied,  mechanically  held  brake 
sjrstem  has  only  one  diaphragm  that 
provides  both  the  parking  brake  and 
service  brake  functions.  A  hole  in  that 
diaphragm  can  therefore  affect  both 
parking  brake  and  service  brake 
performance. 

According  to  ITI.  it  is  inappropriate  to 
require  vehicles  to  meet  grade  holding 
requirements  with  "any"  failure  in  the 
common  diaphragm  of  its  brake  system, 
because  its  system  is  designed  so  that  a 
hole  in  the  diaphragm  with  not  get  any 
larger  than  Vb  inch  during  real-world 
use.  m  further  stated  that  a  vehicle 
equipped  with  its  brake  system  will 
hold  on  a  20  percent  grade  and  can 
never  be  driven  with  a  failure  larger 
than  Vs  inch.  This  is  because,  according 
to  m.  diaphragm  failures  begin  as  very 
small  holes,  develop  very  slowly,  and 
its  brakes  will  not  release  once  the  hole 
gets  larger  than  Vb  inch.  Thus,  once  a 
hole^ts  that  large  and  the  driver  parks 
the  vehicle  at  the  end  of  the  day.  it  will 
not  be  possible  to  drive  the  vehicle 
without  repairing  the  brakes. 

As  explained  in  the  NPRM.  NHTSA 
evaluated  the  issues  raised  by  ITI 
through  tests  of  the  air-applied, 
mechanically  held  system  conducted  at 
the  agency's  Vehicle  Research  and  Test 
Center  (VRTC).  (See,  Evaluation  of  Mini- 
Max  Parking  Forces  with  Chamber 
Diaphragm  Failures,  December  17, 1992, 
which  has  been  placed  in  Docket  Na 
93-17,  NoUce  1.)  That  testing  confirmed 
that  vehicles  equipped  with  the  ITI 
system  could  not  be  unparked  in  the 
presence  of  a  relatively  small  failure. 

In  the  NPRM,  NHTSA  sought 
comment  on  two  primary  issues  related 
to  air-applied,  meK±anically  held  brake 
systems:  (1)  Whether  the  ciurent 
requirement  is  appropriate  for  an  air- 
applied,  mechanically  held  brake 
system  like  ITI's  system  and  (2)  whether 
it  is  possible  to  develop  a  test  procedure 
that  «vill  identify  the  "worst  case" 
diaphragm  failure  that  might  be 
experienced  in  the  real  world. 

2.  Diaphragm  Failure  Modes 

In  the  NPRM.  NHTSA  discussed 
whether  air-applied,  mechanioslly  held 
brake  systems  only  experience  small, 
gradual  failures  or  whether  they  can 
experience  catastrophic  failures.!  If 


•  Bjr  "cataatrophk  EtUut*."  th*  agMxy  OMaii*  OM 
in  wfaldi  a  tervica  htaka  application  U  mada  and 
tfa«  dtapbragra  blls.  for  any  raaaon.  to  an  tKtant  that 
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Typaa  of  cataairopUc  (aUuiaa  Induda  puDchalai 
tha  diaphragm  tiritfa  a  brokan  tpring,  pulling  tba 


diaphragms  do  in  fact  experience 
catastrophic  failures,  then  the  proposed 
requirement  would  not  ensure  the  safety 
of  air-braked  vehicles.  However,  based 
on  information  provided  by  ITI  and  the 
agency's  analysis  of  that  information, 
NHTSA  asstuned.  for  purposes  of  this 
rulemaking,  that  diaphra^  Cgllures 
begin  small  and  develop  very  slowly. 
Accordingly,  the  proposed  test 
procedure  was  designed  to  evaluate  the 
small,  gradual  leakage-type  failures  that, 
according  to  ITI,  occur  with  its  system. 
Notv\rithstanding  NHTSA's  decision  to 
propose  requirements  that  would  be 
appropriate  only  if  diaphragms  only 
experience  small,  gradual  leakage-type 
failures,  the  agency  sought  comment 
about  whether  catastrophic  diaphragm 
failures  occur  in  the  real  world. 

The  commenters  expressed 
conflicting  views  about  the  nature  of 
diaphragm  failures.  On  the  one  hand, . 
m  reiterated  its  view  that  diaphragm 
failures  begin  small  and  develop  very 
slowly  because  the  diaphragms  use  a  rip 
stop  nylon  fabric.  This  led  ITI  to 
conclude  that  long  before  a  hole 
becomes  large  enough  to  affect  parking 
capabilities,  it  is  no  longer  possible  to 
release  the  parking  brakes.  ITI 
accordingly  requested  that  diaphragms 
be  excluded  from  failure  testing.  On  the 
other  hand,  the  spring  brake 
manufacturers  (Midland-Grau.  MGM 
Brakes.  Neway  Anchorlok,  Allied 
Signal.  MEMA,  and  Ferodo)  stated  that 
diaphragms  can  and  do  experience 
rapid  massive  failure  in  addition  to  the 
gradual  failure  discussed  by  ITL  The 
spring  brake  manufactuirers  alleged  that 
there  were  several  catastrophic  failure 
modes,  including:  (1)  The  piston  plate 
wearing  a  hole  through  the  diaphragm, 
(2)  air  permeating  between  the  rubber  or 
neoprene  compound  causing  it  to 
balloon  out  and  then  blow,  (3)  the 
effects  of  exposing  the  diaphragm  to  oil 
which  causes  the  compound  to 
delaminate  firom  the  fabric,  (4)  broken 
springs  or  piston  plates  cutting  into  the 
diaphragm,  (5)  and  manufacturing 
defects  in  the  nylon  fabric.  Neway 
Anchorlok  believed  that  because  these 
catastrophic  failure  modes  can  occur 
between  parking  brake  applications, 
they  may  significantly  and  suddenly 
impair  the  service  brake's  capabilities. 
The  potential  for  cata^rophic  Cailures 
led  the  spring  brake  manuCacturers  to 
recommend  that  the  agency  retain  the 
"any  leaka^"  requirements. 

Alter  reviewing  the  conflicting 
comments,  NHTSA  decided  to  examine 
further  the  failure  modes  experieiu:ed 
by  diaphragms.  To  this  end.  the  agency 
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visually  inspected  Called  diaphragms 
submitted  by  Bendix,  Ferodo,  and 
M(^4.  In  addition,  the  agency  contacted 
diaphragm  manufMzturers.  In  its 
examination  of  diaphragms  submitted 
by  various  manufa^urers.  NHTSA 
foimd  no  evidence  of  catastrophic 
failure;  rather,  the  agency  found  that 
Eailures  typically  involved  slow 
deterioration  through  extended  use.  The 
only  time  the  agency  found  a 
catastrophic  failure  was  when  there  was 
a  rapid  air  loss  resulting  from  a  spring 

Cicture  or  a  pull-out  from  the  clamp 
d  area.  Spring  puncture  failures  are 
not  relevant  to  the  present  rulemaking 
about  air-applied,  mechanically  held 
systems  which  do  not  have  springs. 
With  respect  to  possible  pull-out,  ITI 
has  stated  that  if,  in  servicing  its  units, 
the  diaphragm  is  installed  improperly, 
the  brakes  cannot  be  released  upon  air- 
up  of  the  system.  The  agency  has  placed 
the  findings  of  its  inspection  of  failed 
diaphragms  in  the  docket. 

In  response  to  agency  inquiries, 
Longwoiod  Elastomers  and  Goodyear, 
two  large  diaphragm  manufacturers, 
stated  that  diaphragms  do  not  fail 
catastrophically.  While  they 
acknowledge  that  some  failure  modes 
mentioned  by  the  spring  brake 
manufacturers  do  occur  (e.g..  spring 
pimcture,  plate  chaff,  imseating,  flex 
cracking  in  the  bead  area,  accelerated 
degradation  caused  by  exposure  to  oil), 
they  contended  that  such  failures  either 
happen  so  infrequently  that  they  do  not 
raise  safety  concerns  or  would  not 
happen  with  an  air-applied, 
mechanically  held  brake  system  (e.g..  a 
single  diaphragm  brake  system  has  no 
heavy  spring  brake  that  can  pierce  the 
diaphragm  after  failing  from  fatigue). 
With  respect  to  failure  rates,  one 
diaphragm  manufacturer  informed  the 
agency  that  it  had  returns  of  about  20 
units  from  an  aimual  production  of 
between  2,000,000  to  2,500,000  units. 
This  failure  rate  translates  to  a 
reliability  of  about  99.999  percent 
These  reliability  figures  are  for  the 
useful  lifecycle  before  wearout  begins. 
All  diaphragms  would  eventually  wear 
out  Thwefore,  diaphragms  in  air^ 
applied,  mechanically  held  systems  and 
in  the  service  side  of  spring  brake 
systems  are  typically  replaced  after 
between  four  and  five  years  of  service. 
The  diaphragm  manufecturers  further 
stated  that  they  have  never  encountered 
a  catastrophic  failure  during  cycle 
testing  of  their  production  runs. 

Based  on  NHTSA's  review  of  the 
failed  diaphragms,  contacts  %vith 
diaphragm  manufacturers  and  other 
available  information,  the  agency  has 
concluded  that  diaphragou  used  «rith 
air-applied,  mechanically  held  parking 
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brake  systems  do  not  fail 
catastrophically.  Rather,  the  typical 
failure  mode  with  these  systems  is  a 
gradual  deterioration  through  extended 
use.  The  agency  further  notes  that  GM/ 
Volvo  White  and  Freightliner,  which 
use  m  air  brake  chambns  as  original 
equipment  on  their  vehicles  when 
ordered  by  a  customer,  have  not 
experienced  any  catastrophic  failures 
with  these  systems.  Accordingly,  the 
agency  concludes  that  the  current 
requirement  to  require  vehicles  to  meet 
the  parkhig  brake  requirements  with 
"any"  single  leakage  type  failure  is 
unnecessarily  design-restrictive  with 
respect  to  air-applied,  mechanically 
held  air  brake  system*;. 

m  requested  that  NHTSA  exclude 
diaphragms  entirely  from  failure  testing 
with  respect  to  the  parking  brake 
requirements.  However,  NHTSA  has 
decided  that  an  exclusion  would  be 
inappropriate.  A  diaphragm  is  an 
integral  part  of  the  parking  brake 
system,  and  the  failure  of  a  diaphragm 
can  have  adverse  safety  consequences. 
Therefore,  excluding  (^aphragms  from 
such  testing  would  be  inconsistent  with 
the  safety  purposes  of  the  standard.. 
Such  an  exclusion  would  be 
inconsistent  with  the  underlying 
purpose  of  the  parking  brake 
requirements  which  serve  to  ensure  that 
a  driver  can  safely  park  a  vehicle  in  the 
e'  ent  of  a  leakage-type  failure  in  the 
sr  rvice  brake  system.  Because 
d.aphregms  do  fail,  as  ITI  readily 
edmits,  it  would  be  inconsistent  with 
the  parking  brake  requirements  to 
exclude  such  an  important  component 
in  the  brake  system  from  the  relevant 
test  requirements. 

3.  Test  Procedure 

In  the  NPRM,  NHTSA  proposed  a  test 
procedure  that  it  tentatively  concluded 
would  identi^  the  "worst  case" 
leakage-type  diaphragm  failure  that  is 
likely  to  occur  with  brake  systems  using 
common  diaphragms.  Under  the 
proposed  procedure,  the  first  step 
would  be  to  determine  the  threshold 
level  of  diaphragm  leakage-type  failure 
(or  equivalent  level  of  lesJcage  bom  the 
air  chamber  containing  that  diaphragm) 
at  which  the  vehicle's  parking  brakes 
become  unreleasable.  A  measurement 
would  then  be  taken  of  the  leakage  rate 
associated  with  that  level  of  failiire.  The 
proposal  explained  that  the  "threshold 
maximum  reservoir  leakage  rate"  is  the 
rate  of  reservoir  air  pressure  decrease, 
for  whichever  of  the  vehicle's  reservoirs 
that  is  experiencing  the  most  rapid 
decrease  in  pressure  level,  that  results 
from  that  threshold  level  of  leakage.  The 
agency  proposed  that  a  vehicle  would 
be  required  to  meet  grade  holding 
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requ  rements  with  a  level  of  diaphragm 
leak]  ige-type  failure  that  results  in  a 
resei  voir  leakage  rate  that  is  three  times 
the  t  ireshold  maximum  reservoir 
leak  ige  rate.  This  "three  times"  safety 
facte  r  was  included  to  account  for  the 
poss  bility  that  a  small  diaphragm 
failt  re  could  grow  larger  between 
park  ng  brake  applications. 

M  dland-Grau,  ITI,  and  Allied  Signal 
belit  ved  that  the  proposed  test 
proc  idure  was  unnecessarily  complex. 
Mid  and-Crau  stated  that  the  procedures 
wen  difficult  to  follow  and  could  be 
intei  jreted  in  many  ways.  Midland- 
Gran  requested  that  NHTSA  modify  the 
test  )rocedure  so  that  it  could  be  easily 
folic  wed.  Moreover,  it  stated  its 
pref(  rence  for  testing  parameters  that 
are  c  oncise,  and  lead  to  consistent  test 
resu  ts  that  allow  easy  assessment  of 
whe  her  the  system  passes  or  fails.  ITI 
requ  >sted  that  the  agency  simplify  the 
test  1 0  make  it  less  complicated.  Allied 
Signal  criticized  the  proposal  for  being 
oveiiy  complex,  claiming  that  multiple 
atte^ipts  would  be  necessary  to 
establish  the  size  of  diaphragm  failure 
for  OQth  release  and  application. 

A^er  reviewing  the  proposal  in  light 
of  the  comments,  NHTSA  believes  that 
the  proposed  test  procedure,  with  minor 
adju  itments,  is  appropriate  to  evaluate 
brak )  systems  that  incorporate  a 
com  non  diaphragm.  The  agency  further 
behj  ves  that  the  test  procedure  is  not 
unrc  asonably  complicated.  In  particular, 
the  I  gency's  experience  at  VRTC  in 
rum  ing  the  tests  indicates  that  the  tests 
are  I  ot  overly  burdensome  and  that 
witfa  a  valving  meter  in  place,  various 
pres  iiue  levels  of  leakage  can  be 
obta  ned  relatively  quickly  and  without 
muc  1  difficulty.  "The  agency  notes  that 
to  si  nplify  testing,  it  could  have 
spec  fied  a  fixed  orifice  size  to  be  used 
for  a  1  systems.  However,  such  an 
appi  Mch  would  have  prevented  pertain 
park  ng  brake  systems  and  thus  have 
beer  imnecessarily  design  restrictive, 
sino  I  the  size  of  leak  at  which  sufficient 
fbra  is  generated  to  park  the  vehicle 
varii  s  for  difi'erent  systems.  In  contrast, 
the  \  ariable  leak  rate  procedure  that  the 
agen  cy  is  adopting  in  this  final  rule  may 
be  u  «d  to  evaluate  any  brake  system 
regai  dless  of  its  design. 

In  response  to  specific  comments  and 
furtl  er  analysis  of  the  regulatory  text, 
NHl  SA  has  made  some  minor  dianges 
to  tfa  9  proposed  test  procedures 
appI  cable  to  air-applied,  mechanically 
lM»ld  brake  systems.  For  instance,  in 
resp  mse  to  criticisms  by  Midland-Grau 
of  te  minology  that  it  believed  was 
amb  guous,  NHTSA  has  deleted 
refei  snce  to  "certain  level"  of  failure  as 
prop  osed  in  S5.6(b).  tn  addition,  as 
expl  lined  below,  the  agency  has 


modified  the  terminology  related  to  the 
concept  of  parking  brake  "release." 

Nevertheless,  NHTSA  has  decided  to 
retain  the  following  terms  that  Midland- 
Grau  criticized:  "Increasing  or 
decreasing,"  "threshold  level  of 
diaphragm  leakage,"  "threshold 
maximum  reservoir  leakage  associated 
with  that  level  of  failure,"  and 
"threshold  of  allowable  leakage."  With 
respect  to  finding  the  leakage  rate  at 
which  the  parking  brake  system 
becomes  imreleasable,  the  agency 
believes  it  is  necessary  for  the  test 
evaluator  to  find  the  appropriate 
threshold  level  with  "progressively 
increasing  or  decreasing  levels"  of 
failure  because  each  brake  configuration 
is  different.  While  this  procedure  will 
require  some  searching  for  the  leakage 
rate  at  which  the  system  becomes 
imreleasable,  the  agency  believes  the 
appropriate  level  of  failure  can  be 
ascertained  without  too  much  difficulty 
by  using  metering  valves.  NHTSA  notes 
that  in  VRTC's  testing  to  develop  this 
rule's  requirements  and  procedures,  the 
agency  installed  an  adjustable  metering 
valve  in  the  brake  chamber  housing  to 
simulate  a  leak  in  the  brake  chamber 
diaphragm.  The  "threshold  level  of 
common  diaphragm  leakage  type 
failure"  at  which  the  parking  brakes 
become  unreleasable  was  determined  by 
increasing  the  leakage  rate,  by 
"opening"  the  metering  valve,  from  one 
test  to  the  next  in  relatively  large 
increments  until  the  parking  brakes 
would  not  release.  Then,  the  metering 
valve  was  "closed,"  to  decrease  the 
leakage  rate,  in  smaller  increments  until 
the  periung  brakes  would  release.  The 
leakiage  rate  was  then  increased  by  even 
smaller  increments  until  the  parking 
brakes  were  again  unreleasable.  The 
precision  with  which  the  final 
determination  of  the  "threshold  level  of 
common  diaphragm  leakage-type 
failure"  at  which  the  parking  brakes 
become  unreleasable  is  determined  by 
the  number  of  times  the  direction  of 
leakage  rate  change,  e.g.,  from 
increasing  to  decreasing  and  vice  versa, 
and  the  magnitude  of  the  increments  by 
which  the  leakage  rate  is  increased  or 
decreased. 

With  respect  to  various  references  to 
the  concept  of  the  "threshold,"  the 
agency  has  modified  these  provisions 
'  slightly  to  use  just  two  terms: 
"Threshold  level  of  common  diaphragm 
leakage-type  failure"  in  S5.6.7.1.1  and 
S5.6.7.2.1  and  the  "threshold  maximum 
reservoir  leakage  rate"  in  S5.6.7.1.2  and 
S5.6.7.2.2.  NHTSA,  nevertheless, 
disagrees  with  Midland-Grau's  more 
general  concern  that  the  term 
"threshold"  is  ambiguous.  The  agency 
notes  that  the  dictionary  defines 
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"threshold"  to  mean  "a  level,  point,  or 
value  above  which  something  is  true  or 
will  take  place  and  below  which  it  is 
not  or  will  not."  «  Applying  this 
definition  to  the  parking  brake  test  for 
systems  with  common  diaphragms,  the 
agency  believes  that  "threshold  level  of 
common  diaphragm  leakage-type 
failure"  is  an  objectii^a^erm  that  means 
the  initial  level  at  which  the  parking 
brake  can  no  longer  be  released. 
Similarly,  the  meaning  of  the  phrase 
"threshold  maximum  reservoir  leakage 
rate"  was  discussed  in  the  NPRM  and 
means  the  rate  of  reservoir  air  pressure 
decrease  that  results  at  that  threshold 
level  of  leakage. 

With  respect  to  the  concept  of 
"release,"  NHTSA  has  decided  to  clarify 
the  term  so  that  it  covers  brake 
applications  that  involve  a  vehicle  being 
parked  on  a  grade  or  a  drawbar  pull  test. 
NHTSA  note^that  in  addressing  a 
similar  issudin  an  earlier  rulemaking 
about  what  was  meant  by  "release."  the 
agency  stated  that  "NHTSA  considers  a 
brake  to  be  released  at  the  point  where 
it  no  longer  exerts  any  torque."  (37  FR 
12495.  June  24, 1972).  The  agency 
believes  that  this  discussion  of  release  Is 
pertinent  to  the  procedure  set  forth  in 
S5.«(b).  Accordingly,  in  the  final  rule, 
the  agency  has  specified  that  the 
relevant  consideration  is  when  the 
parking  brakes  "become  unreleasable." 
Since  the  final  rule  specifies  the  criteria 
in  terms  of  "becom(ing)  unreleasable," 
Midland-Grau's  concerns  about  when 
the  released  condition  exists  or  about 
the  status  of  a  partial  release  are  no 
longer  relevant. 

Midland-Grau  requested  that  the 
agency  provide  an  acceptable  leakage 
value  for  each  brake  component  It 
further  stated  that  statements  about 
"compressor  shut-off  points"  and  "air 
flow"  should  be  pinned  down  to 
definitive  values. 

NHTSA  disagrees  with  Midland- 
Grau's  request  to  provide  a  specific  level 
of  leakage  for  each  brake  component. 
The  agency's  goal  in  this  rulemaking  is 
to  establish  a  performance  test  for  the 
entire  brake  system,  because  the 
agency's  concern  is  to  test  for  and 
prohibit  system-wide  failures  that  may 
pose  safety  problems.  The  agency 
therefore  is  not  concerned  with  the 
leakage  level  of  any  particular 
component.  Nor  does  the  agency  believe 
it  is  necessary  or  appropriate  lo  specify 
definitive  vahies  for  the  compressor 
shut-off  points.  Such  an  action  might  be 
unnecessarily  design  restrictive  and 
serve  to  prohibit  some  manufacturers 
from  selecting  a  higher  cut  off  value 
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than  would  be  appropriate  for  its 
system. 

Allied  and  Midland-Grau  expressed 
concern  that  the  rate  of  reservoir 
pressure  drop  is  influenced  by  valving, 
plumbing,  and  air  supply  capability. 
NHTSA  acknowledges  that  these 
variables  exist;  however,  the  agency 
believes  that  they  are  not  large  enough 
to  adversely  affect  the  test  results. 
Specifically,  as  long  as  testing  is  done 
at  three  times  the  leak  rate,  the  ac^al 
numerical  value  of  the  leak  rate  is  not 
overly  important,  because  the  value  for 
the  safety  factor  is  measiu^  in  the  same 
way,  which  results  in  factoring  out  most 
of  the  variability.  The  agency  further 
notes  that  these  variables  are  part  of  the 
manufacturing  process  and  thus,  if 
necessary,  they  can  be  controlled  by  the 
brake  system  manufacturer.  Moreover, 
alternative  methods  of  testing  would 
have  necessitated  using  expensive  flow 
meters  that  would  not  significantly 
reduce  the  level  of  variability  or 
otherwise  improve  the  test  results. 
NHTSA  notes  that  while  the  rate  of  air 
flow  through  the  system  may  be  affected  . 
by  slight  variations  in  air  hose  lengths 
from  vehicle  to  vehicle,  internal  size 
variations  in  the  castings  used  in  the 
hose  fittings,  and  differences  in  valve 
tolerances;  the  leak  rates  at  issue  are  not 
sufficiently  large  to  be  significantly 
affected  by  this  type  of  variability  from 
vehicle  to  vehicle.  Internal  drag  on  air 
flow  does  not  become  a  factor  until  the 
flow  rates  become  substantially  higher 
than  those  being  measured  here. 

In  the  NPRM,  NHTSA  proposed  that 
a  vehicle  would  be  required  to  meet 
grade  holding  requirements  with  the 
level  of  diaphragm  leakage  failure  of 
three  times  the  threshold  maximum 
reservoir  leakage  rate.  The  agency 
reasoned  that  a  safety  factor  was 
necessary  to  address  the  situation  when 
a  small  diaphragm  failure  grows  lai^ger 
between  parking  brake  applications, 
prior  to  the  time  the  vehicle  is  parked     ' 
(at  which  point  the  parking  brakes 
would  be  unreleasable.  ^ 

Midland-Grau.  ITI.  and  Allied 
objected  tb  including  a  safety  factor 
"three  times  the  threshold  maximum 
reservoir  leakage."  Midland-Grau  stated 
that  the  rationale  for  tliis  test  is  n<»t 
easily  visualized  and  is  questionable  as 
to  why  it  was  selected  as  a  test 
parameter.  ITI  stated  that  the  safety 
factor  should  be  eliminated  to  avoid 
additional  time  and  cost  in  compliance 
testing.  Allied  stated  that  it  was  not 
aware  of  any  information  or  data  that 
the  agency  used  to  establish  the  three 
times  reservoir  pressure  drop  rate  as 
being  a  "worst  case"  type  of  failure  for 
a  brake  chamber  diaphragm. 


After  reviewing  the  comments. 
NHTSA  continues  to  believe  that  it  is 
necessary  to  include  a  safety  factor  in 
the  application  and  holding 
requirements  for  air-applied, 
mechanically  held  parking  brake 
systems.  The  agency  notes  that 
including  the  provision  for  grade 
holding  at  "three  times  the  failure  rate" 
is  essential  to  ensure  the  brake  system's 
safety  since  the  hole  associated  with  a 
diaphragm  failure  grows  larger  during 
the  day.  In  addition,  including  a  safety 
factor  serves  lo  prevent  marginal 
systems  from  being  manufactured.  The 
agency  selected  a  safety  factor  of  three 
based  on  general  engineering  principles 
and  the  agency's  testing  at  VRTC.  In 
general,  a  safety  factor  needs  to  be  as 
large  as  possible  to  ensure  safety,  while 
not  be  too  large  to  make  it  unreasonable, 
impracticable,  and  unaffordable.  In 
agency  tests  at  VRTC.  NHTSA 
determined  that  the  ITI  system  would 
still  produce  sufficient  parking  force 
with  a  diaphragm  leak  over  ten  times 
larger  than  the  system  v\rould  detect  and 
still  not  release  the  parking  brakes. 
Based  on  its  understanding  of 
diaphragm  failures  associated  with  air- 
applied,  mechanically  held  braking 
systems,  NHTSA  determined  that  a 
safety  factor  of  three  was  the  most 
appropriate  level  of  safety  for  inclusion 
in  a  FMVSS.  The  agency  believes  that 
this  level  of  safety  will  not  require 
manufacturers  to  "over-design"  their 
parking  brake  systems,  but  will  ensure 
appropriate  brake  system  performance. 
NHTSA  disagrees  with  ITI's  comment 
that  inclusion  of  a  safety  factor  would 
add  needless  complexity  to  the 
requirement.  Agency  testing  at  VRTC 
indicates  that  inclusion  of  a  safety  factor 
will  not  significantly  add  to  the  time 
and  cost  of  compliance  testing. 
Essentially,  as  a  resuh  of  the  safety 
factor,  a  test  evaluator  needs  to  establish 
the  threshold  value  for  the  maximum 
reservoir  leakage  rate  and  then  triple  it. 
Based  on  its  experience  at  VRTC,  the 
agency  believes  that  this  will  add  only 
five  to  ten  minutes  lo  the  compliance 
testing  (at  only  nominal  additional  cost.) 

B.  Supply  Line  Prf;sf:ure  Requirements 
for  Trailers 

Section  S5.8.2  of  Standard  No.  121 
currently  requires  that  any  single 
leakage  type  failure  in  the  service  brake 
system  must  not  result  in  the  pressure 
in  the  supply  line  failing  below  70  p.s.!.. 
measured  at  the  forward  trailer  supply 
coupling.  (See  56  FR  50666,  October  8. 
1991).  The  purpose  of  this  provision  is 
to  prevent  brake  drag  caused  by  the 
automatic  application  of  trailer  parking 
brakes  while  the  minimum  trailer 
supply  line  pressure  is  maintained. 
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In  a  June  5, 1992  letter  to  the  agency, 
m  reouested  that  the  agency  "exempt" 
its  brake  system  from  S5.8.2.  It  argued 
that  this  provision  relates  to  problems 
caused  by  brake  drag,  a  situation  that  it 
contends  is  not  applicable  to  ITl's  brake 
system,  which,  by  design,  can  only  be 
in  the  fully  applied  or  fully  released 
positions. 

After  considering  ITI's  arguments, 
NHTSA.  in  the  NPRM.  tentatively 
concluded  that  no  safety  purpose  would 
be  served  to  apply  this  provision  to  non- 
towing  trailers  using  air-applied, 
mechanically  held  parking  brakes  that 
use  a  common  diaphragm.  The  agency 
noted  that  these  vehicles  do  not  use 
spring  brakes  and  thus  the  requirement 
which  addresses  the  safety  problem  of 
brake  drag  is  not  relevant  to  them. 
Accordingly,  the  agency  proposed  to 
amend  section  S5.8.2  to  clarify  that  this 
provision  would  not  apply  to  non- 
towing  trailers  equipped  with  air- 
applied,  mechanically  held  parking 
brakes  that  use  a  conunon  diaphragm. 
Nevertheless,  NHTSA  emphasized  that 
section  S5.8.2  would  continue  to  apply 
to  towing  trailers,  since  the  70  psi 
requirements  may  be  necessary  for  other 
vehicles  in  the  train. 

Kfidland-Grau,  m,  ATA,  and  Allied 
Signal  addressed  the  issue  of  whether 
the  70  psi  supply  line  pressure 
requirement  should  be  retained  for 
trailers,  particularly  towing  trailers, 
equipped  with  air-applied, 
mechanically  held  parking  brakes. 
Midland-Grau  stated  that  making  the  70 
psi  requirement  optional  for  towing 
trailers  with  air-applied  mechanically 
hold  brake  systems  introduces  a 
detriment  to  the  couple  vehicles  in  the 
event  of  system  failiu^.  This  led 
Midland-Grau  to  conclude  that  it  is 
>■  necessary  to  apply  failure.  This  led 
Midland-Grau  to  conclude  that  it  is 
necessary  to  apply  the  supply  line 
pressure  requirements  to  trailers  since  a 
towing  trailer  will  experience  brake 
degradation  if  it  is  not  properly 
protected  Cram  towed  toiler  system 
failures. 

In  contrast.  ITI  stated  that  this 
reauirement  should  not  be  applied  to 
either  towing  or  non-towing' vehicles 
equipped  with  air-applied, 
mechanically  held  vehicles  since  they 
do  not  experience  brake  drag.  This  led 
m  to  state  that  S5.8.4  was  not 
necessary,  because  it  claimed  that 
partial  application  or  brake  drag  is  not 
an  issue  with  its  brake  systems.  Thus,  it 
requested  that  towing  trailers  with  air- 
applied,  mechanically  held  systems  be 
permitted  without  the  70  psi  supply  line 
protection  feature,  even  though  it 
acknowledge  that  this  may  resuh  in 
some  mismatches.  In  response  to 
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Mi(  land-Grau's  comment,  m  stated 
tha  trailers  equipped  with  spring  brakes 
ma  lufactured  before  and  after  the 
Ocl  sber  1992  rule  that  specified  these 
req  lirements  (56  FR  50666,  October  8, 
19(  1)  will  experience  compatibility 
pro  )lems.  Therefore,  ITI  believed  that 
the  problem  raised  by  Midland-Grau 
wil  exist  with  spring  brake  equipped 
trailers  as  well  as  trailers  equipped  with 
air-iipplied,  mechanically  held 
eqi^pped  trailers. 

/  TA  commented  that  the  existing  70 
psi  supply  line  requirement  is 
ina  )propriate  and  prevents  tractor  low 
air  jressure  warning  systemTfrom 
wai  ning  drivers  of  the  loss  of  service 
pre  isure  in  trailers.  Therefore,  it 
req  lested  that  the  agency  either  exempt 
all  railers  from  the  70  psi  supply  line 
reqiiirement  or  modify  the  requirement. 
All  ed  Signal  similarly  stated  that  the  70 
psiirequirement  has  undermined  the 
eiit  ctiveness  of  the  low  pressure 
wa  ning  system,  especially  for  doubles 
an(  triples. 

J  fter  reviewing  the  comments, 
Nli  rSA  has  decided  not  to  apply  the 
suf  ply  lone  pressure  requirements  to 
sin  ;le  trailers  equipped  with  air- 
api  Ued.  mechanically  held  brake 
sys  ems.  Such  trailers,  which  do  not 
ex[  erience  brake  drag,  also  do  not  afliect 
the  braking  of  any  other  vehicle  because 
the  r  are  not  connected  to  other  trailers. 
Th(  refore,  as  discussed  in  the  NPRM, 
thii  requirement  would  not  benefit  this 
tyn  >  oi^trailer. 

r  evertheless,  the  agency  has  decided 
tha :  the  supply  line  pressure 

irements  are  relevant  to  air-applied, 

ically  held  brake  systems  on 
ing  trailers  used  in  double  and  triple 
ler  combinations.3  The  agency  is  not 
rinced  by  ITI's  argiunent  that  trailers 
eqvjipped  Mrith  their  system  should  not 
to  comply  with  the  70  psi 
lirement  because  there  are  older 
spAng  brake-equipped  trailers  that  will 
poj  e  similar  compatibility  problems. 
Th(  I  agency  believes  that  there  would  be 
a  a  fety  problem  if  it  were  to  apply  the 
su|  ply  line  pressure  requirements  to 
cer  ain  vehicles  in  double  or  triple 
coi  ibinations  but  not  others. 
Sp<  cifically,  if  ITI's  request  were 
ad<  pted.  a  trailer  being  towed  by  a 
tra  ler  equipped  with  air-applied, 
me  Jianically  held  brakes  would  not 
ne<  essarily  receive  adequate  air 
pre  isuie  and  therefore  could  experience 
bra  ce  drag.  The  agency's  decision  to 
ap:  ly  these  requirements  to  towing 


Q< 


*,  i  towing  trailer  is  one  that  Is  equipped  with  a 
pini  ie  book  and  air  line  connections  at  the  rear  to 
tow  another  air  braked  trailer.  In  doubles  and 
trip  as  operations,  nearly  all  trailers  are  so 
•qu  pped,  regardless  of  the  position  they  may 
occi  py  in  any  particular  trailer  train. 


trailers  is  consistent  with  recent 
legislation  and  the  efforts  of  the  agency, 
manufacturers,  and  end-users  to 
standardize  operating  conditions  to 
improve  compatibility.  Specifically, 
section  4012  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
directs  the  agency  to  initiate  rulemaking 
to  improve  compatibility  of  truck 
tractors,  trailers,  and  their  dollies.  The 
agency  further  notes  that  a  specialized 
trailer  protection  valve  could  be 
developed  for  ITI's  system  that  would 
permit  compliance  with  the 
requirements  of  S5.8.2  and  S5.8.3. 

With  respect  to  concerns  expressed  by 
ATA  and^Allied  about  the  70  psi  supply 
line  pressure  requirement,  NHTSA 
notes  that  it  is  reviewing  this  provision 
in  the  context  of  a  rulemaking  petition 
submitted  by  the  California  Highway 
Patrol.  The  agency  anticipates  issuing 
another  notice  addressing  the  supply 
line  pressure  requirements  in  1994. 

iV.  Leadtime 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  from  the 
«date  the  order  is  issued  unless  "good 
cause"  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  NHTSA 
has  determined  that  there  would  be 
"good  cause"  not  to  provide  the  180  day 
lead-in  period  given  that  this 
amendment  will  not  impose  any 
mandatory  requirements  on 
manufiactuirers.  The  public  interest  will 
also  be  served  by  not  delaying  the 
introduction  of  the  requirement.  Based 
on  the  above,  the  agency  has  determined 
that  there  is  good  cause  to  have  an 
efliective  date  30  days  after  publication 
in  the  final  rule. 

V.  Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12688  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  rulemaking 
and  determined  that  it  is  neither 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  nor 
"significant"  within  the  meaning  of 
Executive  Order  12688.  This  rulemaking 
document  was  not  reviewed  imder  E.O. 
12688.  "Regulatory  Plaiming,  and^. 
Review."  A  full  regulatory  evaluation  is 
not  required  because  the  rule  will  have 
no  mandatory  effects.  Rather,  the  rule 
will  provide  regulatory  relief  to 
facilitate  the  introduction  of  alternative 
brake  systems.  Therefore,  the  agency 
does  not  believe  that  this  rulemaking 
will  result  in  significant  additional  costs 
or  cost  savings. 


2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  eflects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  th.e  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Vehicle  and  brake  manufacturers 
typically  will  not  qualify  as  small 
entities.  This  amendment  will  also 
affect  small  businesses,  small 
organizations,  and  small  governmental 
units  to  the  extent  that  these  entities 
purchase  air-braked  vehicles.  As 
discussed  above,  the  agency's 
assessment  is  that  this  amendment  will 
have  no  significant  cost  impact  to  the 
industry.  For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
will  not  be  significantly  affected  by  the 
requirements.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  will  be  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  the  rule  will  not 
significantly  affect  the  human 
environment. 

5.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a      • 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safiety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


List  of  Subiects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference! 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  title 
49  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392. 1401. 1403, 
1407;  delegation  of  authority  at  49  CTR  1.50. 

2.  Section  571.121  is  amended  by 
revising  S4  to  add  a  new  definition; 
revising  S5.6;  removing  S5.6.3.5;  adding 
a  new  S5.6.7  through  S5.6.7.2.3: 
revising  S5.8.2;  and  adding  a  new 
S5.8.4.  The  revised  and  added 
paragraphs  read  as  follows: 

§571.121    Standard  No.  121;  Air  brske 
systems. 

•  •        •        •        • 

S4    Definitions. 

•  •        •        •        • 

Common  diaphragm  means  a  single 
brake  chamber  diaphragm  which  is  a 
component  of  the  parking,  emergency, 
and  service  brake  systems. 

S5.6    Parking  brake  system. 

(a)  Except  as  provided  in  S5.6(b)  and 
S5.6(c).  each  vehicle  other  than  a  trailer 
converter  dolly  shall  have  a  parking 
brake  system  that  under  the  conditions 
of  S6.1  meets  the  requirements  of: 

(1)  S5.6.1  or  S5.6.2.  at  the 
manufacturer's  option,  and 

(2)  S5.6.3,  S5.6.4,  S5.6.5,  and  S5.6.6. 

(b)  At  the  option  of  the  manufacturer, 
for  vehicles  equipped  with  brake 
systems  which  incorporate  a  common 
diaphragm,  the  performance 
requirements  specified  in  S5.6(a)  which 
must  be  met  with  any  single  leakage- 
type  failure  in  a  common  diaphragm 
mav  instead  be  met  with  the  level  of 
leakage-type  failure  determined  in 
S5.6.7.  llie  election  of  this  option  does 
not  affect  the  performance  requiifments 
specified  in  SS.6(a)  which  apply  with 
single  leakage-typ>e  failures  otfier  than 
failures  in  a  common  diaphragm. 

(c)  At  the  option  of  the  manufacturer, 
the  trailer  portion  of  any  agricultural 
commodity  trailer,  heavy  hauler  trailer, 
or  pulpwood  trailer  may  meet  the 
requirements  of  §  393.43  of  this  title 
instead  of  the  requirements  of  S5.6(a). 

S5.6. 7    Maximum  level  of  common 
diaphragm  leakage-type  failure/ 
Equivalent  level  of  leakage  from  the  air 
chamber  containing  that  diaphragm.  In 
the  case  of  vehicles  for  which  the  option 
in  S5.6(b)  has  been  elected,  determine 


the  maximimi  level  of  common  .— 

diaphragm  leakage-type  failure  (or 
equivalent  level  of  lealuage  from  the  air 
chamber  containing  that  diaphragm) 
according  to  the  procedures  set  forth  in 

55.6.7.1  through  S5.6.7.2.3. 
S5.6.7.1     Trucks  and  buses. 

55.6.7.1.1  According  to  the 
following  procedure,  determine  the 
threshold  level  of  common  diaphragm 
leakage-type  failure  (or  equivalent  level 
of  leakage  fiom  the  air  chamber 
containing  that  diaphragm)  at  which  the 
vehicle's  parking  brakes  become 
unreleasable.  With  an  initial  reservoir 
system  pressure  of  100  psi,  the  engine 
turned  off,  no  application  of  any  of  the 
vehicle's  brakes,  and.  if  the  vehicle  is 
designed  to  tow  a  vehicle  equipped  with 
air  brakes,  a  50  cubic  inch  test  reservoir 
connected  to  the  supply  line  coupling, 
introduce  a  leakage-type  failure  of  the 
common  diaphragm  (or  eouivalent 
leakage  fit>m  the  air  chamber  containing 
that  diaphragm).  Apply  the  parking 
brakes  by  malung  an  appUcation 
actuation  of  the  paiking  brake  control. 
Reduce  the  pressures  in  all  of  the 
vehicle's  reservoirs  to  zero,  turn  on  the 
engine  and  allow  it  to  idle,  and  allow 
the  pressures  in  the  vehicle's  reservoirs 
to  rise  until  they  stabilize  or  until  the 
compressor  shut-off  point  is  reached.  At 
that  time,  make  a  release  actuation  of 
the  parking  brake  control,  and 
determine  whether  all  of  the  mechanical 
means  referred  to  in  S5.6.3.2  continue  to 
be  actuated  and  hold  the  parking  brake 
applications  with  sufficient  parking 
retardation  force  to  meet  the  minimum 
performance  specified  in  either  SS.6.1 
or  S5.6.2.  Repeat  this  procedure  with 

f>rogressivelv  decreasing  or  increasing 
evels  (whichever  is  applicable)  of 
leakage-type  diaphragm  failures  or 
equivalent  leakages,  to  determine  the 
minimum  level  of  common  diaphragm 
leakage-type  failure  (or  equivalent  level 
of  leakage  from  the  air  chamber 
containing  that  diaphragm)  at  which  all 
of  the  medianical  means  referred  to  in 

55.6.3.2  continue  to  be  actuated  and 
hold  the  parking  brake  applications 
with  sufficient  parking  retardation 
forces  to  meet  the  minimum 
performance  specified  in  either  S5.6.1 
or  S5.6.2. 

55.6.7.1.2  At  the  level  of  common 
diaphragm  leakage-type  failure  (or 
equivalent  level  of  leakage  from  the  air 
chamber  containing  that  diaphragm) 
determined  in  S5.6.7.1.1,  and  using  the 
following  procedure,  determine  the 
threshold  maximum  reservoir  rate  (in 
psi  per  minute).  With  an  initial  reservoir 
system  pressure  of  100  psi,  the  engine 
turned  off,  no  application  of  any  of  the 
vehicle's  brakes  and.  if  the  vehicle  is 
designed  to  tow  a  vehicle  equipped  with 
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air  brakes,  a  50  cubic  inch  test  reservoir 
connected  to  the  supply  line  coupling, 
make  an  application  actuation  of  the 
parking  brake  control.  Determine  the 
maximiun  reservoir  leakage  leakage  rate 
(in  psi  per  minute),  which  is  the 
maximum  rate  of  decrease  in  air 
pressure  of  any  of  the  vehicle's 
reservoirs  that  results  after  that  parking 
brake  application. 

S5.6.7.1.3    Using  the  following 
prot»dure,  introduce  a  leakage-type 
failure  of  the  common  diaphragm  (or 
equivalent  leakage  from  the  air  chamber 
containing  that  diaphragm)  that  results 
in  a  maximum  reservoir  leakage  rate 
that  is  three  times  the  threshold 
maximum  reservoir  leakage  rate 
determined  in  S5.6.7.1.2.  With  an  initial 
reservoir  system  pressure  of  100  psi,  the 
engine  tiuned  off,  no  application  of  any 
of  the  vehicle's  brakes  and,  if  the 
vehicle  is  designed  to  tow  a  vehicle 
equipped  with  air  brakes,  a  50  cubic 
inch  test  reservoir  connected  to  the 
supply  line  coupling,  make  an 
application  actuation  of  the  parking 
brake  cpntrol.  Determine  the  maximum 
reservou-  leakage  rate  (in  psi  per 
minute),  which  is  the  maximiun  rate  of 
decrease  in  air  pressure  of  any  of  the 
vehicle's  reservoirs  that  results  after  that 
parking  brake  application.  The  level  of 
common  diaphragm  leakage-type  failure 
(or  equivalent  level  of  leal^ge  from  the 
air  chamber  containing  that  diaphragm) 
associated  wi\h  this  reservoir  leakage 
rate  is  the  level  that  is  to  be  used  under 
the  option  set  forth  in  S5.6(b). 

S5.6.7.2    Trailers. 

S5.6. 7.2.1    According  to  the 
following  procedure,  determine  the 
threshold  level  of  common  diaphragm 
leakage-type  failure  (or  equivalent  level 
of  leakage  from  the  air  chamber 
containing  that  diaphragm)  at  which  the 
vehicle's  paiidng  brakes  become 
unreleasable.  With  an  initial  reservoir 
system  and  supply  line  pressiu«  of  100 
psi,  no  application  of  any  of  the 
vehicle's  brakes,  and,  if  the  vehicle  is 
designed  to  tow  a  vehicle  equipped  with 
air  brakes,  a  50  cubic  inch  test  reservoir 
connected  to  the  supply  line  coupling, 
introduce  a  leakage-type  failure  of  the 
common  diaphragm  (or  equivalent 
leakage  from  the  air  chamber  containing 
that  diaphragm).  Make  a  parking  brake 
application  by  venting  the  front  supply 
line  coupling  to  the  atmosphere,  and 
reduce  the  pressures  in  all  of  the 
vehicle's  reservoirs  to  zero.  Pressurize 
the  supply  line  by  connecting  the 


tn  iler's  front  supply  line  coupling  to 
th )  supply  line  portion  of  the  trailer  test 
ri(  (Figure  1)  with  the  regulator  of  the 
tn  iler  test  rig  set  at  100  psi,  and 
dc  termine  whether  all  of  the  mechanical 
mi  sans  referred  to  in  S5.6.3.2  continue  to 
bel  actuated  and  hold  the  parking  brake 
ap  }lications  with  sufficient  parking 
re  ardation  forces  to  meet  the  minimum 
p«  rformance  specified  in  either  S5.6.1 
or  S5.6.2.  Repeat  this  procedure  with 
pr  Jgressively  decreasing  or  increasing 
le  els  (whichever  is  applicable)  of 
le  kage-type  diaphragm  failures  or 
ec  aivalent  leakages,  to  determine  the 
m  nimum  level  of  common  diaphragm 
le  kage-type  failure  (or  equivalent  level 
ofjlea^kage  bom  the  air  chamber 
captaining  that  diaphragm)  at  which  all 
of  the  mechanical  means  referred  to  in 
S!  .6.3.2  continue  to  be  actuated  and 
h(  Id  the  parking  brake  applications 
w  ih  sufficient  parking  retardation 
fo  ces  to  meet  the  minimum 
pc  rformance  specified  in  either  S5.6.1 
or  S5.6.2. 

55.6.7.2.2  At  the  level  of  common 
di  iphragm  leakage-type  failure  (or 

ec  nivalent  level  of  leakage  from  the  air 
cl  amber  containing  that  diapbragm) 
d(  termined  in  S5.6.7.2.1,  and  using  the 
fo  lowing  procedure,  determine  the 
th  eshold  maximum  reservoir  leakage 
ra  e  (in  psi  per  minute).  With  an  initial 
re  lervoir  system  and  supply  line 
pi  issure  of  100  psi,  no  application  of 
as  f  of  the  vehicle's  brakes  and,  if  the 
ve  licle  is  designed  to  tow  a  vehicle 
ec  nipped  with  air  brakes,  a  50  cubic 
in  di  test  reservoir  connected  to  the  rear 
sv  )ply  line  coupling,  make  a  parking 
bi  ike  application  by  venting  the  fix)nt 
su  iply  line  coupling  to  the  atmosphere. 
D<  termine  the  maximimi  reservoir 
lei  kage  rate  (in  psi  per  minute),  which 
is  the  maximiun  rate  of  decrease  in  air 
pi  assure  of  any  of  the  vehicle's 
re  ervoirs  that  results  after  that  parking 
br  ike  application. 

55.6.7.2.3  Using  the  following 

pi  x»dure,  a  leakage-type  failure  of  the 
CO  mmSh  diaphragm  (or  equivalent 
leikage  from  the  air  chamber  containing 
th^t  diaphragm)  that  results  in  a 
m  iximum  reservoir  leakage  rate  that  is 
th  ■ee  times  the  threshold  maximum 
re  «rvoir  leakage  rate  determined  in 
S;  .6.7.2.2.  With  an  initial  reservoir 
sy  item  and  supply  line  pressure  of  100 
ps  ,  no  application  of  any  of  the 
vc  licle's  brakes  and,  if  the  vehicle  is 
d(  signed  to  tow  a  vehicle  equipped  with 
aif  brakes,  a  50  cubic  inch  test  reservoir 


connected  to  the  rear  supply  line 
coupling,  make  a  parking  brake 
application  by  venting  the  front  supply 
line  coupling  to  the  atmosphere. 
Determine  the  maximum  reservoir 
leakage  rate  (in  psi  per  minute),  which 
is  the  maximiun  rate  of  decrease  in  air 
pressure  of  any  of  the  vehicle's 
reservoirs  that  results  after  that  parking 
brake  application.  The  level  of  common 
diaphragm  leakage-type  failure  (or 
equivalent  level  of  le^ge  from  the  air 
chamber  containing  that  diaphragm) 
associated  with  this  reservoir  leakage 
rate  is  the  level  that  is  to  be  used  under 
the  option  set  forth  in  S5.6(b). 

*  •       •        •        • 

S5.8.2    Supply  Line  Pressure 
Retention.  Any  single  leakage  type 
failure  in  the  service  brake  system 
(except  for  a  failure  of  the  supply  line, 
a  valve  directly  connected  to  the  supply 
line  of  a  component  of  a  brake  chamber 
housing)  shall  not  result  in  the  pressure 
in  the  supply  line  falling  below  70  p.s.i., 
measured  at  the  forward  trailer  supply 
coupling.  A  trailer  shall  meet  the  above 
supply  line  pressure  retention 
requirement  with  its  brake  system 
connected  to  the  trailer  test  rig  shown 
in  Figure  1,  with  the  reservoirs  of  the 
trailer  and  test  rig  initially  pressurized 
to  100  p.s.i.  and  the  regulator  of  the 
trailer  test  rig  set  at  100  p.s.i.;  except 
that  a  trailer  equipped  with  an  air- 
applied,  mechanically-held  parking 
brake  system  and  not  designed  to  tow  a 
vehicle  equipped  with  air  brakes,  at  the 
manufacturer's  option,  may  meet  the 
requirements  of  SS.8.4  rather  than  those 
ofS5.8.2andS5.8.3. 

S5.8.4    Automatic  Application  of 
Air-Applied.  Mechanically  Held  Parking 
Brakes.  With  its  brake  system  connected 
to  the  supply  line  portion  of  the  trailer 
test  rig  (Figure  1)  and  the  regulator  of 
the  trailer  test  rig  set  at  100  psi,  and 
with  any  single  leakage  type  failure  in 
the  service  brake  system  (except  for  a 
failure  of  the  supply  line,  a  valve 
directly  connected  to  the  supply  line  or 
a  component  of  a  brake  chamber,  but 
including  failure  of  any  common 
diaphragm),  the  parking  brakes  shall  not 
provide  any  brake  retardation  as  a  result 
of  complete  or  partial  automatic 
application  of  the  parking  brakes. 

•  •       •       •       • 

3.  Figure  1  of  §  571.121  is  revised  to 
appear  as  follows: 

BtLUka  CODE  4«ie-S»-M 
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Issued  on:  February  9. 1994. 
Howard  M.  SmoUdn, 
Executive  Director. 

(FR  Doc.  94-3364  Filed  2-9-94  3:11  pm) 
BILUNG  COOC  4910-69-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-3299;  1.0. 020994A) 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUliMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  62 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 
area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  February  9, 1994,  until  the 
second  quarter's  allowance  becomes 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  ajid  672. 

The  interim  specification  of  pollock 
in  Statistical  Area  62  was  established  by 
interim  specifications  (58  FR  60575, 
November  17, 1993)  as  4,563  metric  tons 
(mt),  determined  in  accordance  with 
§672.20{c)(l){ii)(A). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii),  that  the  1994  interim 
specification  of  pollock  in  Statistical 
Area  62  soon  will  be  reached?  The 
Regional  Director  established  a  directed 
fishing  allowance  of  4,163  mt,  and  has 
set  aside  the  remaining  400  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
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Direct  >r  has  determined  that  the 
direct  td  fishing  allowance  has  been 
reach*  d.  Consequently,  NMFS  is 
prohiMiting  directed  fishing  for  pollock 
in  Statistical  Area  62,  effective  from  12 
noon,k.l.t.,  February  9, 1994,  until  the 
seconi  quarter's  allowance  becomes 
available. 

Dirt  cted  fishing  standards  for 
applic  able  gear  types  may  be  found  in 
the  re  ulations  at  §  672.20(g). 

Qassi  ication 

Thii  action  is  taken  under  50  CFR 
672.2( . 

Listo  Subjects- in  50  CFR  Part  672 

Fisl  eries.  Reporting  and 
recorc  keeping  requirements. 

Autl  ority:  16  U.S.C  1801  et  seq. 
Date  i:  February  9, 1994. 
David  >.Crestin. 

Acting  Director,  Office  of  Fisheries 
Conset  vation  and  Management,  National 
Marint  Fisheries  Service. 

(FR  Dg  :.  94-3352  Filed  2-9-94;  12:06  pm] 
BILUNO  CODE  3510-22-M 


50  CF 1  Part  681 

[Dock!  t  No.  940237-4037;  ID.  010594A] 

Wesk  m  Pacific  Crustacean  Fisheries 

AGENC  Y:  National  Marine  Fisheries 
Servide  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Comn  erce. 
Acnoi 
crusta  :eans: 


1994  initial  quota  for 
5;  request  for  comments. 


8UMMi  RY:  NMFS  announces  a  1994 
initial  quota  of  200,000  lobsters  for  the 
North  vestem  Hawaiian  Islands  (NWHI) 
crusta  :»an  fishery.  The  quota  was 
calcu)  ited  according  to  the  formula 
contai  ned  in  Amendment  7  to  the 
Fisheiy  Management  Plan  for  the 
Crusta  cean  Fisheries  of  the  Western 
Pacific  Region  (FMP).  The  final  quota 
for  the  1994  fishing  year,  which  begins 
July  1, 1994,  will  be  announced  after  the 
first  rr  onth  of  fishing. 
DATES  Effective  July  1, 1994,  through 
Decen  ber  31, 1994,  inclusive. 
Comn  ents  are  invited  until  March  16, 
1994. 

ADORE  SSES:  Comments  should  be  sent  to 
Gary  1  (atlock.  Acting  Regional  Director, 
South  west  Region,  NMFS,  501  West 
Ocean  Boulevard,  suite  4200,  Long 
Beach  CA  90802-4213.  Copies  of 
Amen  Iment  7  and  the  associated 
backg  ound  material  for  determining  the 
quota  may  be  obtained  from  Kitty 
Simoi  ds.  Executive  Director,  Western 
Pacifii :  Fishery  Management  Council, 
1164   lishop  Street,  suite  1405, 
Hono  iilu,  HI  96813. 


FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
310-980-4034;  Alvin  Z.  Katekaru, 
Pacific  Area  Office,  Southwest  Region, 
NMFS,  Honolulu,  Hawaii  808-955- 
8831;  or  Kitty  Simonds,  address  above, 
808-523-1368. 

SUPPLEMENTARY  INFORMATION:  The 
crustacean  fisheries  of  the  NWHI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  the  FMP,  which 
was  prepiared  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
affecting  the  U.S.  fishery  are  at  50  CFR 
part  681. 

The  annual  quota  for  the  crustacean 
fishery  is  aimounced  in  two  steps.  First, 
based  on  previous  years'  fishery  data, 
sampling  during  research  cruises,  and 
other  available  data,  the  Regional 
Director  determines  an  initial  quota, 
which  is  announced  in  the  Federal 
Register  by  the  Assistant  Administrator 
for  Fisheries,  NOAA.  A  population 
model  by  which  the  quota  is  determined 
is  described  in  Amendment  7  to  the 
FMP.  The  final  quota  for  the  year  is  then 
determined  based  on  actual  commercial 
fisheries  data  collected  during  the  first 
month  of  fishing.  This  actual  catdi  and 
effort  data,  in  conjunction  with  the 
previous  information,  provides  a  more 
reliable  indicator  of  the  status  of  the 
lobster  stocks  in  the  NWHI. 

Amendment  7  provides  that  an 
annual  quota  be  set  at  a  level  permitting 
an  average  catch  per  unit  of  eff^ort 
(CPUE)  of  1.0  for  the  fleet.  In  1992,  the 
initial  quota  was  set  at  750,000  lobsters, 
which  was  subsequently  reduced  to 
438,000  lobsters  following  an  analysis  of 
data  obtained  from  the  fishery.  In  1993, 
there  was  no  quota,  and  the  fishery  was 
closed  for  the  entire  year. 

The  Regional  Director  has  used  the 
formula  in  Amendment  7  to  set  an 
initial  quota  for  1994  of  200,000  lobsters 
(spiny  and  slipper  lobsters  combined). 
Data  collected  during  NMFS  survey 
cruises  indicate  that  recruitment  to  the 
fishery  remained  at  about  840,000 
lobsters  during  the  1992-93  period,  and 
there  were  no  removals  of  lobster  by  the 
fishery  in  1993;  therefore,  there  is  a  net 
addition  to  the  stock  to  support  a  fishery 
in  1994.  The  model  projects  a 
commercial  CPUE  of  1.0  at  the  start  of 
the  fishing  year  with  an  initial  quota  of 
200,000  lobsters.  The  final  quota,  to  be 
announced  in  the  Federal  Register  as 
soon  as  practicable  after  August  15, 
1994,  may  increase  or  decrease 
substantially  from  the  initial  quota.  The 
Southwest  Region,  NMFS,  will  monitor 
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landings  against  the  quota  and  issue 
timely  reports  of  siunmary  data.  The 
Southwest  Region  also  will  attempt  to 
promptly  notify  participants  in  the 
fishery  of  any  changes  in  the  fish«y; 
however,  participants  are  advised  to 
contact  the  Southwest  Region  (see 
ADDRESSES)  periodically  to  stay  of 
changes  in  the  quota  and  progress  of  the 
fishery  toward  attaining  the  quota. 
Announcement  of  a  closure  of  the 


fishery  due  to  reaching  the  quota  will 
follow  the  procedures  set  forth  in  50 
CFR  681.31(c). 

Qassification 

This  action  is  authorized  by  50  CFR 
part  681. 

This  rule  is  not  subject  to  review 
under  Executive  Qtder  12866. 


List  of  Sobjects  In  50  CFE  Put  Ml 

Fisheries,  Reporting  and 
reconUceeping  requirements. 

Amhority:  16  U.S.C  1801  et  seq. 
Dated:  February  8, 1994. 
RoIlaBa  A.  Scwniltait 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc  94-3370  Piled  2-11-94;  8:45  am] 
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Federal  Register 
Vol.  59,  No.  30 
Monday,  Februaiy  14,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

TCFRPaitei 

[CN-«»-004] 
RIN  0581-AB05 

Revision  of  Cottonseed  Sampler 
License  Procedures 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultiiral  Marketing 
Service  (AMS)  proposes  to  restructure 
the  procedures  for  licensing  cottonseed 
samplers  to  draw,  prepare  and  submit 
cottonseed  samples  for  USDA's  official 
cottonseed  grading  program.  The 
proposed  revision  would  significantly 
reduce  the  paperwork  burden  involved 
in  the  licensing  of  official  cottonseed 
samplers  by  eliminating  the  bonding 
requirement  and  the  license  fee,  and 
extending  the  license  period  firom  1  to 

5  years.  Under  the  proposed  revision, 
official  cottonseed  samplers  would  still 
be  required  to  obtain  a  license  from 
USDA,  and  sampling  equipment  and 
procedures  would  continue  to  receive 
the  same  level  of  supervision  from  AMS 
Cotton  Division  personnel. 

DATES:  Comments  must  be  received  by 
April  IS,  1994. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to  Lee  Chbum, 
Cotton  Division,  AMS.  USDA,  room 
2641-S.  P.O.  Box  96456.  Washington, 
D.C.  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  rm.  2641-South  Building,  14th 

6  Independence  Avenue,  SW.. 
Washington,  DC 

FOR  FURTHER  MFpRMATION  CONTACT:  Lee 
Clibum,  202-720-2145. 
SUPPLEMENTARY  INFORMATKM:  The 
Department  is  issuing  this  rule  in 
conformance  wfth  Executive  Order 
12866.   I 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 


Jus  ice  Reform.  It  is  not  intended  to 
hav )  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regi  ilations.  or  policies  imless  they 
pre  lent  an  irreconcilable  conflict  with 
thii  rule.  There  are  no  administrative 
pro  :edures  which  must  be  exhausted 
pri(  r  to  any  judicial  challenge  to  the 
pro  isions  of  this  rule. 

T  le  Administrator,  Agricultural 
Ma  keting  Service  (AMS),  has  certified 
tha  this  action  will  not  have  a 
sig]  ificant  economic  impact  on  a 
sub  itantial  nimiber  of  small  entities  as 
dei  ned  in  the  Regulatory  Flexibility  Act 
(5  I  .S.C.  601  et  seq.)  because:  (1)  The 
pro  >osed  changes  in  licensing 
pro  :edures  will  decrease  the  cottonseed 
san  pier's  paperwork  burden;  (2)  the 
proposed  change  in  licensing 

dures  will  not  affect  competition 
,e  marketplace;  and  (3)  participation 
SDA's  official  cottonseed  gracung 

is  voluntary, 
e  information  collection 
req  lirements  for  cottonseed  sampler 
lice  Qses  contained  in  this  proposed  rule 
ha^  B  been  previously  approved  by  the 
Off  ce  of  Management  and  Budget  and 
ass  gned  OMB  control  number  0581- 
00(  B  under  the  Paperwork  Reduction 
Ac*  of  1980  (44  U.S.C  3501  et  seq.). 
Th  s  proposed  revision,  if  adopted, 
wo  lid  significantly  reduce  the 
inf(  irmation  collection  requirements  for 
34  icensed  cottonseed  samplers. 

1  he  cottonseed  sampler  license  form 
CN  -248  requires  an  estimated  0.17 
hoi  rs  or  10.2  minutes  to  complete.  The 
pa{  erwork  burden  for  the  34  cottonseed 
sas  iplers'  license  renewal  each  year 
am  >unts  to  5.78  hours.  This  proposed 
mil  I,  by  requiring  that  licenses  be 
ren  n^ed  every  5  years,  will  reduce  the 
pa]  erwork  burden  to  1.16  hours,  an  80 
pejpent  reduction. 

is  anticipated  that  the  simplification 
censing  procedures  for  cottonseed 
piers,  if  adopted,  would  become 
effective  on  July  1, 1994.  so  that 

lamentation  could  be  coordinated 

the  start  of  the  1994  cotton  harvest. 
SDA  provides  official  grading  of 
cottonseed  under  the  authority  of  the  . 
Ag  icultural  Marketing  Act  of  1946  (7 
V.i  .C.  1624).  which  requires  USDA  to 
su]  ervise  the  drawing,  preparation,  and 
ha]  idling  of  samples  submitted  for 
off  cial  grading.  Current  regulations 
re<  Hire  that  applications  for  initial  and 
rei  3wal  cottonseed  sampler's  licenses, 
bol  1  of  which  expire  in  1  year,  be 


accompanied  by  proof  that  the  sampler 
is  bonded  by  an  approved  surety 
company,  including  a  power  of  attofney, 
and  a  small  fiee  ($20.00  for  new  hcenses 
and  $18.00  for  renewals).  These 
requirements  are  unnecessary  for  the 
maintenance  of  an  acceptable  level  of 
supervision  of  cottonseed  sampling  by 
USDA.  In  addition,  the  licensing 
process  would  be  simplified  if  these 
requirements  were  eliminated  and  the 
license  period  extended  to  5  years.  The 
licensing  procedures  for  cotton  samplers 
were  revised  similarly  15  years  ago  with 
no  adverse  effects  to  the  level  of 
supervision  provided  by  AMS,  and  this 
revision  would  make  the  procedures  for 
cottonseed  sampler  licensing  consistent 
with  those  for  cotton  samplers. 

Under  the  proposed  regulations, 
official  cottonseed  samplers  would  still 
be  required  to  obtain  a  license,  and 
sampling  equipment  and  procedures 
would  continue  to  receive  the  same 
level  of  supervision  from  Agricultural 
Marketing  Service,  Cotton  Division 
personnel.  The  expected  effects  of  this 
proposed  revision  would  be  to:  (1) 
Decrease  both  the  applicant's  expense 
and  paperwork  burden  required  for 
licensing;  and  (2)  simplify  the 
procedures  and  reduce  the  time 
required  by  the  Cotton  Division 
employees  to  process  the  applications 
and  maintain  license  records.  While  the 
effects  on  the  cottonseed  industry  are 
expected  to  be  nominal  in  both  cases, 
justification  for  continuing  the  bonding 
requirement,  license  fee,  and  1-year 
license  period  cannot  be  supported  by 
experience  in  the  supervision  of  USDA's 
official  cottonseed  grading  program  in 
recent  years. 

Accordingly,  §§61.26  and  61.28, 
which  detail  the  bonding  requirements 
for  both  newly  issued  and  renewal 
cottonseed  sampling  licenses,  would  be 
deleted. 

In  §  61.27.  the  period  of  new  and 
renewal  licenses  would  be  extended 
from  1  to  5  years. 

Sections  61.29  and  61.43,  which  set 
forth  the  designation  of  bond  approval 
authority  and  the  fees  for  new  and 
renewal  licenses,  respectively,  would  be 
deleted. 

List  of  Sub|ects  in  7  CFR  Part  61 

Cottonseed.  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  fort&in  the 
preamble,  7  CFR  part  61  is  proposed  to 
be  amended  as  follows: 

PART6t-{AMENDEpl 

1.  The  authority  citation  for  subpart  A 
of  part  61  is  revised  to  read  as  follows: 

Autliorily:  7  U.S.C  1624. 

$61^    [Removed] 

2.  Section  61.26  would  be  removed. 

3.  Section  61.27  would  be  revised  to 
read  as  follows: 

Sei.27    Period  of  Nceme;  renewals. 

The  period  for  which  a  license  may  be 
issued  under  the  regulations  in  §§  61.25 
through  61.42  shall  be  from  the  first  day 
of  August  following  receipt  of  the 
application,  an^  shall  continue  for  5 
years,  ending  on  the  31st  of  July  in  the 
fifth  year.  Renewals  shall  be  for  5  years 
also,  beginning  with  the  first  day  of 
August  and  ending  on  the  31st  day  of 
July  in  the  fifth  year  Provided.  That 
licenses  or  renewals  issued  on  and  after 
June  1  of  any  year  shall  be  for  the  period 
ending  July  31  of  the  fifth  year 
following. 

M 01-28. 61.2S. and 61.43    [Removed]* 

4.  Sections  61.28. 61.29.  and  61.43 
would  be  removed. 

Dated:  February  7, 1994: 
Lon  Hatamiya, 
Administrator. 

|FR  Doc  94-3324  Filed  2-11-94;  8:45  am| 
MiJNQ  coot  94tO-a# 


7CFR  Part  1106 

[DA-«4-0q 

MHk  In  thd  Southwest  Plains  Marketing 
Area;  Proposed  SuspenskM  of  Certain 
ProvtsioRS  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Southwest 
Plains  Federal  milk  marketing  order 
(Order  106)  for  the  months  of  February 
1994  through  August  1996.  The 
proposal  would  suspend  a  portion  of  the 
supply  plant  shipping  requ^ment  and 
the  touch-base  requirement  during  the 
-months  of  February  through  August  of 
each  year.  The  action  was  requested  by 
Kraft  General  Foods  (Kraft),  which 
contends  the  suspension  is  necessary  to 
prevent  the  uneconomical  and 
inefficient  movement  of  milk  and  to 
ensure  that  producers  historically 
associated  with  the  market  will 


continue  to  have  their  milk  pooled 
under  Order  106. 

DATES:  Coounents  are  due  no  later  than 
February  22. 1994. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  ?JSDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968.  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
M^cholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibibty  Act  (5  U.S:C 
601-612)  requires  the  Agency  to 
examine  the  impect  of  a  proposed  rule 
on  small  entities.  Pursxiant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  fanners  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  suspension  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  will  not 
preempt  any  state  or  local  laws, 
regiilations,  or  pohcies,  unless  t&ey 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act.  as  amended  (7  U.S.C 
601-674),  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  lumdler  is  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  a 
hearing;  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 


filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant       "^ 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937, 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  marketing 
area  is  being  considered  for  the  months 
of  February  through  August  of  1994 
through  1996,  effective  upon 
pubUcation  in  tbe  Federal  Register 

In  §  1106.6.  the  words  "during  the 
month**. 

In  §  1106.7(b)(1),  beginning  with  the 
words  "of  February  through  August" 
and  continuing  to  the  end  of  the 
paragraph. 

hi  §  1106.13.  paragraph  (d)(1)  in  its 
entirety. 

All  persons  who  wish  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Daixy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456.  by 
the  7th  dav  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is'  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  suspension  is  to  be  effective. 

The  comments  that  are  sent  will  be 
made  available  for  pubUc  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Conaideration 

The  proposed  suspension  would 
suspend  the  requirement  that  producers 
"touch-base"  at  a  pool  plant  with  at 
least  one  day's  production  during  the 
month  before  their  milk  is  eligjb^  for 
diversion  to  a  nonpool  plant.  By 
suspending  the  touch-base  provision, 

ErodiKer  milk  would  not  be  required  to 
9  debvered  to  pool  plants  before  going 
to  unregulated  manufacturing  plants. 

Additionally,  the  proposed 
suspension  would  allow  a  supply  plant 
that  has  been  associated  with  the 
Southwest  Plains  order  during  the 
months  of  September  through  January  of 
each  year  to  qualify  as  a  f>ool  plant 
without  shipping  any  milk^o  a  pool 
distributing  plant  during  the  following 
months  of  F^ruary  through  August 
Without  the  siispension.  a  supply  plant 
would  be  required  to  ship  20  percent  of 
its  producer  receipts  to  pool  distributing 
plants  to  qualify  as  a  pool  plant  during 
each  of  the  months  of  February  through 
August. 

According  to  Kraft's  letter  requesting 
the  suspension,  supplemental  milk 
supplies  will  not  be  needed  to  meet  the 
fluid  needs  of  distributing  plants.  Kraft 


anticipates  that  there  will  be  an 
adequate  supply  of  direct-ship  producer 
milk  located  in  the  general  area  of 
distributing  plants  available  to  meet  the 
Qass  I  needs  of  the  market. 
Consequently,  it  states,  there  is  no  need 
to  require  producers  located  some 
distance  boxn  pool  distributing  plants  to 
touch-base  when  their  milk  can  more 
economically  be  diverted  directly  to 
manufacturing  plants  in  the  production 
area. 

List  of  Snbiects  in  7  CFR  Part  1106 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

Dated:  February  7. 1994. 
Lon  Hatamiya, 
Administrator 
|FR  Doc.  94-3327  Filed  2-11-94;  8:45  am] 

BILUNO  OOOE  M1<M»-I> 


7  CFR  Part  1131 

(Docket  No.  AO-271-A32;  DA-«2-24] 

Milk  in  the  Central  Arizona  Marketing  . 
Area;  Extension  of  Time  for  Filing 
Exccfitions  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
Order 

AGEMCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Extension  of  time  for  filing 

exceptions  to  proposed  rule. 

SUMMARY:  This  notice  extends  the  time 
for  filing  exceptions  to  a  recommended 
decision  issued  December  15. 1993. 
concerning  proposed  amendments  to 
the  Central  Arizona  milk  marketing 
order.  Counsel  for  United  Dairymen  of 
Arizona  (UDA),  a  cooperative 
association  in  the  market,  requested 
additional  time  to  complete  exceptions 
to  the  recommended  decision. 
DATES:  Exceptions  now  are  due  on  or 
before  February  25.  1994. 
ADDRESSES:  Exceptions  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083;  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)  690-1932. 
SUPPt^MENTARY  INFORMATION:  Prior 
dooiments  in  the  proceeding: 
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Notjce  of  Hearing:  Issued  December 
;  published  E>ecember  30, 1992 
62241). 
Recommended  Decision:  Issued 
IS,  1993;  published 
22, 1993  (58  FR  67703). 
Notice  is  hereby  given  that  the  time 
exceptions  to  the 
recominended  decision  with  respect  to 

posed  amendments  to  the 
tentative  marketing  agreement  and  to 
regulating  ^e  handling  of 
the  marketing  area  which  was* 
December  15. 1993,  is  hereby 
extended  from  Janiiary  21  to  February 
25. 19  H. 

Thii  notice  is  issued  pursuant  to  the 
provis  ions  of  the  Agricultural  Marketing 
lent  Act  of  1937,  as  amended  (7 
601-674),  and  the  applicable 
if  practice  and  procedure 
goven  ling  the  formulation  of  marketing 
agreei  lents  and  meirketing  orders  (7  CFR 
part  9  K)). 

Autl  ority:  Sees.  1-19. 48  Stat.  31,  as 
amenc  >d;  7  U.S.C.  601-674. 

Date  1:  February  4, 1994. 
Lon  H  itamiya. 
Admit  istrator 
(PR  Dc  c.  94-3325  Filed  2-11-94;  8:45  am] 

BtLUNQ  0006  3410-02-P 


Comr  lodity  Credit  Corporation 

7CFF  Part  1499 

Foreij  |n  Donation  of  Agricultural 
Comr  lodlttes 

AGENQY:  Commodity  Credit  Corporation, 
:  Proposed  rule. 


USD;* 
ACTIO! 


SUMMi  iRY:  This  proposed  rule  would 
establsh  regulations  governing  the 
donat  on  of  agricultural  commodities  by 
Comt  lodity  Credit  Corporation  for 
distri  lution  in  foreign  countries 
purst  mt  to  section  416(b)  of  the 
Agric  ihural  Act  of  1949,  or  the  Food  for 
Progr  >ss  Act  of  1985. 
DATES :  Comments  on  the  proposed  rule 
must  )e  submitted  by  March  16, 1994. 
AODRI  SSES:  Comments  should  be 
subm  tted  to:  Director/PAD,  Foreign 
Agric  iltural  Service.  United  States 
Depai  tment  of  Agriculture,  14th  and 
Indep  endence  Ave..  SW.,  room  4079-S, 
Wash  ngton,  DC  20250-1000. 

All  comments  will  be  available  for 
publi  :  infection  during  regular 
busin  5SS  hours  in  room  4079-S.  U.S. 
Depa]  tment  of  Agriculture.  14th  and 
Inde{  endence  Avenue.  SW.. 
Wash  ngton,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Director/PAD.  Foreign  Agriciiltural 
Service,  United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW..  Washington,  DC  20250- 
1000:  telephone  (202)  720-3573. 

SUPPt^MENTARV  INFORMATION:  This 
proposed  rule  is  issued  in  conformance 
with  Executive  Order  12866.  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  proposed  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(3)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

This  proposed  rule  deals  primarily 
with  requirements  imposed  upon 
foreign  govenunents  and  non-profit 
entities  distributing  relief  supplies 
overseas.  Therefore,  the  proposed  rule 
does  not  have  a  significant  impact  upon 
a  substantial  number  of  small  business 
entities  and  Regulatory  Impact 
Statement  was  not  prepared.  A  copy  of 
this  proposed  rule  has  been  sent  to  the 
chief  Counsel,  Office  of  Advocacy,  U.S. 
Small  Business  Administration. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35).  The  sections 
requiring  information  collections  are 
shovm  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
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Section 


7  CFR  1499.5: 

Existing  1  

Incl.  proposed  rule 
7  CFR  1499.8: 

Existing  

Incl.  proposed  rule 
7  CFR  1499.9: 

Existir>g  

Ind.  proposed  rule 
7  CFR  1499.11: 

Existing  

Incl.  proposed  rule 
7  CFR  1499.14: 

Existing  

Ind.  proposed  rule 
7  CFR  1499.16: 

Existing  

Ind.  proposed  rule 


Total  Burden  Hours  Including  Proposed  Rule=2719 
Total  Existing  Burden  Hours>3479 
Net  Change  in  Burden  Hours=(760) 


Estimated 
annual  num- 
ber of  re- 
spondertts 


35 
30 

25 
25 

S5 
25 

21 
21 

5 
5 

25 
25 


Annual  fre- 
quefKy 


N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

2 
2 


Estimated 

burden  per 

response 

(fwurs) 


56 

40 

1 
1 

8 
8 

4 
4 

2 
2 

24 
24 


Estimated 
annual  bur- 
den (hours) 


1960 
1200 

25 
25 

200 
200 

84 

84 

10 
10 

1200 
1200 


for'pr''cSS'ISS;;^^S'  '«««*««P*"9  »^^*'«  '«'«^  to  '^^  requirements  that  appear  in  the  current  standard  form  section  416(b)  and  Food 


As  required  by  Section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  FAS 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burdens,  should  direct 
them  to  the  Acting  C^neral  Sales 
Manager,  FAS,  USDA,  at  the  address 
above,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  OMB.  New 
Executive  Building,  Washington.  DC 
20503.  Attention:  Desk  Officer  for  the 
Foreign  Agricultural  Service. 

This  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CTR 
part  3015.  subpart  V.  published  at  46  FR 
29115  (June  24. 1983). 

This  proposed  rule  has  been  reviewed 
under  the  Executive  Order  12778.  Civil 
Justice  Reform.  The  proposed  rule 
would  have  pre-emptive  effect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  proposed  rule 
would  not  have  retroactive  effect. 
Administrative  proceedings  are  not 
required  before  parties  may  seek  judicial 
review. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 


that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  Executive  Orders  12291  and  12498. 
The  Department  applies  this  principle 
to  the  full  extent  possible,  consistent 
with  law. 

The  Department  has  developed  and 
reviewed  this  regiilatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comipents  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Proposed  Rule. 

This  proposed  rule  would  govern  the 
donation  of  agricultural  commodities 
overseas  pursuant  to  section  416(b)  of 
the  Agricuhural  Act  of  1949  (7  U.S.C. 
1431(b))  and  the  Food  for  Progress  Act 
of  1985  (7  U.S.C.  1736o).  These 
regulations  contain  many  provisions 


that  have  been  standard  terms  of 
agreements  with  recipients,  i.e.. 
Cooperating  Sponsors,  for  a  number  of 
years.  As  of  October  1, 1991.  the  Agency 
for  International  Development  no  longer 
is  a  signatory  to  section  416(b)  program 
agreements  and  pursuant  to  E.0. 12752. 
56  FR  8255.  the  Secretary  of  Agriculture 
was  delegated  the  President's 
responsibilities  under  the  Food  for 
Progress  Act.  Accordingly,  it  is 
appropriate  for  the  Department  of 
Agriculture  to  promulgate  regulations  to 
govern  operations  under  these  two 
programs. 

CJenerally.  the  regulatory  provisions 
herein  would  apply  equally  to  both 
programs;  however,  certain  provisions 
dealing  with  the  sale  of  commodities 
and  the  use  of  local  currencies 
generated  from  such  sales  apply  only  to 
the  section  416(b)  program. 

Interested  parties  should  carefully 
read  the  full  proposed  rule.  Of 
particular  note  are  the  following  points: 

1.  Nominations  of  shipping  agents  for 
Cooperating  Sponsors  participating  in 
the  Food  for  Progress  Act  will  be  made 
to  USDA  in  conformity  with  the  conflict 
of  interest  provisions  ctirrently 
applicable  only  to  section  416(b)  and  of 
the  Agricultural  Trade  Development  and 
Assistance  Act  of  1954  (Pub.  L.  480). 
This  will  place  all  USDA  concessional 
export  programs  on  the  same  basis 
regarding  conflict  of  interest  reviews  in 
coimection  with  shipping  agents.  In  this 
regard,  the  proposed  regulations  include 
limitations  on  commissions  that  may  be 
paid  to  shipping  agents  that  follow  the 
limitations  currently  proposed  for 


6918 


Federal  Register  /  Vol.  59,  No. 


shipping  agents  participating  in  the  title 
I.  Public  Law  480  {Mogram.  See  57  FR 
53607,  November  12, 1992.  Comments 
received  regarding  these  limitations  are 

Eresently  being  reviewed  and  will  also 
B  considered  in  relation  to  this 
proposed  rule.  These  proposed  rules, 
however,  would  also  limit  the  agents 
commission  to  a  pei^ntage  of  the  gross 
freight  attributable  to  the  ocean  segment 
of  any  movement  that  may  be  contracted 
on  a  throu^  bill  of  lading  or  involve 
obligations  at  discharge  sudi  as  bagging 
grain.  This  limitation  is  included 
because  freight  charges  attributed  to 
inland  movements  to  many  destinations 
receiving  section  416(b)  and  Food  for 
Progress  commodities  are  relatively  high 
due  to  various  difficult  conditions  in 
these  countries.  CCC  does  not  have  an 
effective  mechanism  to  determine  the 
reasonableness  of  these  charges. 

2.  These  regulations  apply-only  to 
agreements  for  the  donation  of 
agricuJtural  commodities  and  not  to  any 
sales  to  Cooperating  Sponsors. 

3.  Specific  criteria  are  established  to 
govern  the  approval  of  agreements  or  of 
activities  under  such  agreements. 
Detailed  information  is  required-tn-the 
Plan  of  Operation  submitted  in 
connection  with  a  section  416(b) 
agreement 

4.  The  proposed  rule  contains 
detailed  procedures  for  the  procurement 
of  ocean  transportation  including 
requirements  for  competitive  bidding  in 
the  fixture  of  vessels  on  charter  terms. 

5.  The  regulations  include  specific 
guidance  for  ocean  carrier  and  inland 
claims  and  for  disposing  of  commodities 
unfit  for  intended  use.  In  this  regard,  the 
regulations  would  adopt  procedures 
similar  to  those  in  effect  for  title  n. 
Public  Law  480  shipments  and  should 
be  familiar  to  many  Cooperating 
Sponsors. 

6.  Responsibility  for  section  416(b) 
program  oversight  in  recipient  countries 
falls  to  the  resident  or  regional 
Agricultural  Attache/Counselor  or.  in 
the  absence  thereof,  a  representative 
designated  by  the  United  States 
Department  of  Agriculture. 

List  of  Subjects  in  7  CFR  Part  1499 

Agricultural  commodities,  Exports. 
Foreign  aid. 

Accordingly,  title  7  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  part  1499  to 
read  as  follows: 

PART  1499— FOREIGN  DONATION 
PROGRAMS 

1499.1  Definitions. 

1439.2  General  purpose  and  scope. 


1499.3  E  igibility  requirements  for 
ooope  rating  sponsor. 

1499.4  /  vailability  of  commodities  from 
CCC  i  iveatory. 

1499.5  F  xigram  agreements. 

1499.6  C  riteria  for  entering  into  program 
agree]  nents. 

1499.7  /  pportiomnent  of  costs. 

1499.8  C  cean  transportation. 

1499.9  I  estrictions  on  commodity  use  and 
distri  lution. 

1499.10  \greement  between  Cooperating 
Sponi  or  and  Recipient  Agencies. 

1499.11  Liability  of  the  Cooperating 
Sponi  or. 

1499.12  Sales,  barter,  and  use  of  monetized 
proca  )ds  and  program  income. 

1499. 1 3  Jsual  marketing  requirements. 

1499.14  i>roces8ing,  packaging  and  labeling 
of  sec  ion  416(b)  commodities  in  the 
foreign  country. 

1499.15  \iTaiigement8  for  entry  and 
hand  ing  in  the  foreign  country. 


1499.16 


Disposition  of  conmiodities  unfit 
for  an  Lhorized  use. 

1499. 1 7  Liability  for  loss,  damage,  or 
impit  per  distributioa  of  commodities — 
claim  I  and  procedures. 

1499.18  Records  and  reporting 
requij  ements. 

1499.19  Teiminatioa  of  program. 

1499.20  Sample  documents/guidelines  for 
devel  >ping  proposals  and  reports. 

Author  ty:  7  U.S£.  1431(b):  7  U.SXI 
1736o;  E.(  \.  12752. 

§1499.1  (eflnttions. 

Activi\  i^— An  action  undertaken  by  a 
Ck)operai  ing  Sponsor  involving  the  iise 
of  agricu  txiral  commodities  donated 
under  Pi  >gram  Agreements  or  the  vise  of 
monetiz«  d  proceeds. 

Agricii  'tuTol  Counselor  or  Attache — A 
United  S  :ates  Department  of  Agricultiire 
represen  ative  stationed  abroad 
responsi  )le  for  the  country  where 
agricultu  ral  commodities  donated  imder 
F^gram  Agreements  are  to  be 
distribut  )d. 

CXX>-  rhe  Commodity  Credit 
Corporal  on.  * 

Comm  xf/ties-r-Agricultiiral 
commod  ities  or  products  donated  under 
Program  Agreements. 

C(X)pe  nting  Sponsor— An  entity  with 
which  C  X!  enters  into  a  Program 
Agreeme  Qt,  including  both  foreign 
govemm  ant  and  private  nongovernment 
entities. 

Direct  »r,  P.L  480-OD—'^e  Director, 
Pub.  L.  f  3-480  OperationslXvision, 
Foreign ,  ^grimltural  Service,  USDA. 

Direct)  »r,  PAD— The  Director,  Program 
Analysis  Division,  Foreign  Agricultural 
Service,  JSDA. 

Direcfi  »r,  FDD— The  Director,  Program 
Develop!  nent  Division,  Foreign 
Agricult  ual  Service,  USDA. 

Food  j  or  Progress  Program  — ^The 
donation  ofcommodities  under  the 
authorit   of  the  Food  for  Progress  Act  of 
1985. 


General  Sales  Monc^er— General 
Sales  Manager  and  Associate 
Administrator,  Foreign  AgricultiuBl 
Service,  USDA,  who  is  the  Vice  ■ 
President,  CCC. 

j:CCO— Kansas  City  Commodity 
Office.  Agricultural  Stabilization  and 
Conservation  Service,  USDA,  P.O.  Box 
419205,  Kansas  Qty,  Missouri.  64141- 
6205. 

XCFMO— Kansas  Qty  Financial 
Management  Offiqe.  Agricultural 
StabiUzation  and  Conservation  Service, 
USDA,  P.O.  Box  419205,  Kansas  City, 
Missouri.  64141-6205. 

Monetization — ^The  sale  of 
commodities  by  (Cooperating  Sponsors. 

Monetized  proceeds — The  local 
currency  proceeds  generated  from 
monetization. 

Plan  of  Operation — ^A  description  of 
the  activities  the  Ck>operating  Sponsor 
vnll  undertake  utilizing  the  donated 
commodities  or  monetized  proceeds. 

Avgnzm  income — Money  received  by 
the  Ck)operating  Sponsor  as  a  result  of 
carrying  out  approved  activities, 
including  voluntary  contributions  from 
recipients  of  agrioUtiuBl  commodities 
in  the  importing  couintry  or  interest 
received  on  monetized  proceeds. 

Program  Agreement — ^A  foreign 
donation  agreement  entered  into 
between  COC  and  Cooperating 
Sponsors. 

Recipient  agency— An  entity  located 
in  the  importing  coimtry  whidi  receives 
commodities  or  monetized  proceeds 
from  a  Oxiperating  Sponsor  for  the 
purpose  of  parrying  out  responsibilities 
of  the  Cooperating  Sponsor  tmder  a 
Program  Agreement. 

Shipping  Agent — Any  person  engaged 
by  a  Cooperating  Sponsor  to  arrange  for 
transportation  services. 

Section  416(b)  program — ^The 
donation  of  agricultural  conmiodities 
under  the  auti^ority  of  section  416(b)  of 
the  Agricultural  Act  of  1949. 

USDA— The  United  States 
Department  of  Agricultiue. 

§  1499.2    Qenerai  purpose  and  scope. 

This  part  contains  the  general  terms 
governing  agreements  between  CCC  and 
C^ooperating  Sponsors  providing  for  the 
donation  of  agricultural  commodities  to 
carry  out  programs  of  assistance  outside 
the  United  States  under  the  authority  of 
section  416(b)  of  the  Agricultural  Act  of 
1949,  or  support  of  developing  coimtries 
and  countries  that  have  made 
commitments  to  introduce  or  ex{>and 
free  enterprise  elements  in  their 
agricultural  economies  under  the 
authority  of  the  Food  for  Progress  Act  of 
1985.  Program  Agreements  may  contain 
other  provisions  when  CCC  determines 
that  such  provisions  are  necessary  to 
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effectively  carry  out  a  particular 
Program  Agreement.  Except  as 
otherwise  specified  herein,  these 
regulations  apply  to  only  donations  to 
Cooperating  Sponsors  imder  both  the 
section  416(b)  and  Food  for  Progress 
programs.  However,  these  regulations 
do  not  apply  to  donations  to 
intergovernmental  agencies  (such  as  the 
World  Food  Program)  or  organizations 
unless  CCC  and  such  intergovernmental 
agency  or  organization  enters  into  a 
Program  Agreement  incorporating  this 
part. 

S  1499.3    Eligibility  requirements  for 
Cooperating  Sponsor. 

All  entities  registered  with  the 
Agency  for  International  Development 
under  22  CFR  part  203.  are  eligible  to 
be  Cooperating  Sponsors.  Other  entities 
may  be  requested  to  furnish  <XC 
evidence  sufficient  to  demonstrate  their 
capabilities  to  Implement  proposed 
activities  prior  to  entering  into  a 
Program  Agreement. 

§1499.4    Availability  of  commoditiea  from 
CCC  Inventory. 

CCC  will,  to  the  extent  practicable, 
announce  prior  to  the  beginning  of  each 
fiscal  year  the  types  and  quantities  of 
agricultural  conmiodities  available  for 
donation  from  CCC  inventory.  The 
quality  of  agricultural  commodities 
donated  by  CCC  and  packaging  will  be 
in  accordance  with  the  specifications  set 
forth  in  the  Program  Agreements. 

§1499.5    Program  Agreements. 

(a)  Agreements.  The  Ckxiperating 
Sponsor  must  enter  into  a  written 
Program  Agreement  with  CCC  which    - 
will  incorporate  by  reference  the  terms 
and  conditions  set  forth  in  this  Part. 

(b)  Section  416(b)  Plan  of  Operation. 
Prior  to  entering  into  a  section  41C(b) 
Program  Agreement,  each  Cooperating 
Sponsor  shall  submit  to  the  Agricultural 
Counselor  or  Attache,  and  to  the 
Director,  PDD,  a  Plan  of  Operation 
describing  the  activities  it  proposes  to 
undertake.  When  approved  by  CCC,  the 
Plan  of  Operation  wrill  be  incorporated 
into  the  section  416(b)  Program 
Agreement  as  Attachment  A.  In  case  of 
a  conflict  between  the  approved  Plan  of 
Operation  and  other  terms  of  the 
Program  Agreement,  such  other  terms  in 
the  Program  Agreement  will  prevail. 
The  Plan  of  Operation  must  follow  the 
format  and  provide  the  information  as 
follows: 

Appendix  I  to  §  1499.5— Section  416(b) 
Program  Plan  of  Operation 
(Attachment  A) 

1.  Name  and  Address  of  Applicant: 

2.  Country: 


3.  Kind  and  Quantity  of  Commodities 
Requested: 

4.  Delivery  Schedule: 

5.  Program  Description: 

a.  Program  objectives  and  expected 
outcomes,  including  a  description  of 
opportunities  and  constraints  to  achieving 
program  objectives  and  criteria  for  measuring 
progress  toward  these  objectives. 

b.  Program  recipients  or  participants  and 
how  they  were  chosen. 

c.  Detailed  description  of  program 
methodology  and  approaches,  including,  as 
appropriate: 

— plans  for  distribution,  selling 
commodities,  how  local  currencies  will 
be  spent,  and  administrative  of  technical 
persons  involved  in  each  phase; 

— transportation  and  storage  systems  that 
will  be  used  to  move  the  agricultural 
products  from  the  receiving  port  to  the 
point  of  distribution,  or  to  where  the 
product  is  reprocessed,  packaged  or  sold; 

—any  reprocessing  or  repackaging  or  the 
commodity; 

— logistics  plan  demonstrating  the 
adequacy  of  port,  transportation,  and 
storage  facilities  to  deliver  commodities 
to  recipients  or  to  sell  the  commodities, 
without  undue  risk  of  spoilage  or  waste. 

d.  Governmental  or  nongovernmental 
institutions  and  entities  involved  in  the 
program  and  the  extent  to  which  the  program 
will  strengthen  or  increase  the  capabilities  of 
institutions  or  entities  in  the  recipient 
country. 

e.  Method  of  educating  recipients  or 
participants  of  donation  source,  program 
requirements,  and,  where  appropriate, 
preparation  and  use  of  the  conunodity. 

f.  Describe  records,  accountability  methods 
and  supervrisory  activities  for  controlling  and 
monitoring  distribution  of  products,  sales  of 
commodities,  and  use  of  generated  proceeds. 
Describe  plans  for  evaluating  program 
outcome. 

g.  Information  indicating  that  the  host  or 
local  government  supports  the  program. 

h.  Detailed  budget  for  program,  inchiding 
costs  that  will  be  covered  by  the  applicant, 
other  organizations  or  local  governments; 
which  activities  monetized  proceeds  will 
cover,  and  any  request  for  USDA 
administrative  funds.  The  budget  should 
include  how  costs  of  administration,  storage, 
transportation,  processing  and  repackaging 
will  be  financed. 

6.  Use  of  Funds  or  Goods  and  Services 
Generated: 

When  the  activity  involves  the  use  of 
monetized  proceeds,  the  receipt  of  goods  or 
services  from  the  barter  of  commodities,  or 
program  income,  the  following  information 
must  be  provided: 

a.  The  quantity  and  type  ofcommodities  to 
be  sold  or  bartered; 

b.  The  amount  of  monetized  proceeds 
anticipated  to  be  generated  from  the  same,  or 
the  value  of  the  goods  or  services  anticipated 
to  be  generated  from  the  barter,  of  the 
donated  agricultural  commodities;  except 
that  where  such  amount  or  value  cannot  be 
estimated,  the  Cooperating  Sponsor  will 
describe  the  method  to  be  used  to  ensure  that 
a  fair  return  of  cash,  goods  or  services  will 
be  received  for  the  commodities; 


c.  The  steps  taken  to  use  the  private  sector 
in  the  process  of  selling  commodities; 

d.  The  amount  of  program  income 
expected  to  be  generated; 

e.  The  specific  uses  of  sale  proceeds  or 
program  income  and  a  timetable  for  their 
expenditure; 

f.  Procedures  for  assuring  the  receipt  and 
deposit  of  monetized  proceeds  and  program 
income  info  a  separate  special  account  and 
for  the  disbursement  of  the  proceeds  and 
program  income; 

g.  Information  concerning  the  extent  to 
which  any  sale  or  barter  of  the  donated 
agricultural  commodities  would  displace  or 
interfere  with  any  sales  that  may  otherwise 
be  made;  and 

h.  The  recipient  agency,  if  any,  that  will  be 
involved  in  the  program  and  a  description  of 
each  recipient  agency's  capability  to  perform 
its  responsibilities  as  stated  in  the  Plan  of 
Operation. 

7.  Distribution  Methods: 

a.  A  thorough  description  of  the 
transportation  and  storage  syMem  which  will 
be  used  to  move  the  agricultural  commodities 
from  the  receiving  port  to  the  point  at  which 
distribution  is  made  to  the  recipient; 

b.  A  thorough  description  of  any 
reprocessing  or  repackaging  of  the 
commodities  that  will  take  place;  and 

c.  A  logistics  plan  that  demonstrates  the 
adequacy  of  port,  transportation,  storage,  and 
warehouse  facilities  to  handle  the  flow  of 
commodities  to  recipients  without  undue 
spoilage  or  waste. 

8.  Duty  Free  Entry: 

Information  indicating  that  commodities  to 
be  directly  distributed  to  recipients  will  be 
imported  and  distributed  free  from  all 
customs,  duties,  tolls,  and  taxes. 

9.  Economic  Impact: 
Information  indicating  that  the 

commodities  can  be  imported  and  distributed 
without  negative  impact  upon  domestic 
production,  prices  and  marketing  of  same  or 
like  products. 

§1499.6    Criteria  for  sntsring  Into  Program 
Agreements. 

(a)  Section  416(b).  (1)  In  determining 
whether  to  enter  into  a  section  416(b) 
Program  Agreement,  CCC  will  give 
priority  consideration  to  the  donation  of 
commodities  to  support  activities 
designed  to  meet  emergency  situations, 
followed  by  non-emergency 
humanitarian  feeding  activities,  and, 
finally,  activities  using  monetized 
proceeds.  Within  this  prioritization. 
CCC  will  consider  the  following 
evaluation  criteria: 

(i)  Apphcant  Capability 

(A)  Organizational  experience  and 
current  institutional  capacity  to 
implement  and  manage  the  type  of 
program  proposed  (targeted  food 
distribution,  targeted  food  distribution 
and  monetization,  or  monetization  for 
economic  and  other  development 
activities). 

(B)  Experience  working  in  the  targeted 
country. 
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(C)  Experience  and  capability  level  of 
personnel  who  will  be  responsible  for 
implementing  and  managing  the 
program. 

(ii)  Quality  and  technical  soundness  of 
proposal 

(A)  Assessment  of  need  and  rationale 
are  well  presented  and  demonstrate 
actual  need. 

(6)  Program  objectives  and  expected 
outcomes  are  reasonable  and  realistic 
and  show  an  understanding  of  the 
opportunities  and  constraints  to 
achieving  the  program  objectives. 

(C)  Plan  for  achieving  program 
objectives  is  completely  and  clearly 
described  and  is  logical  for  the  type  of 
program  being  implemented  and 
includes,  where  appropriate,  the 
following: 

(2)  Description  of  transportation 
mechanisms,  facilities,  storage  and 
warehousing  plans,  distribution 
methods,  recipients  or  participants,  and 
local  institutions  or  entities  involved 
with  the  project. 

(2)  Description  of  how  the  commodity 
will  be  sold  and  any  reprocessing  or 
repackaging. 

(3)  For  the  use  of  monetized  proceeds, 
description  of  activities  or  costs  that 
will  be  paid  for  by  the  generated  local 
cxirrendes. 

(4)  Appropriateness  and  adequacy  of 
organizational  structure  for  the 
management  of  the  agreement, 
including  the  clear  articulatioa  of  lines 
of  authority  and  relationships  between 
the  appticant  and  the  various 
institutions  and  entities  it  proposes  to 
involve. 

(Dl  Records  and  accountability 
methods  for  monitoring  the  program, 
including  the  distribution  of 
commodities  or  use  of  local  cxirrencies. 
and  the  method  by  which  the 
Cooperating  Sponsor  intoids  to  evaluate 
the  success  of  the  proposal  ere  cleariy 
described  and  appropriate. 

(£)  Demonstrates  tnat  the  program 
will  contribute  to  strengthening 
institutions,  entities,  or  capabilities  in 
the  recipient  country. 

(iii)  USDA  Management  responsibilities 

USDA  assessment  of  commodity  need 
and  acceptability  in  terms  of  cost, 
storability,  acceptability,  cmd  nutritional 
impact  of  prop<»ed  commodities. 

(d)  Food  for  Pn^fvss.  In  determining 
whether  to  enter  into  a  Food  for 
Progress  Foreign  Donation  Agreement, 
CCC  will  consider  the  extent  to  which 
the  recipient  country  is  committed  to 
carry  out.  or  is  carrying  out,  policies 
that  promote  economic  freedom,  private 
domestic  production  of  food 
commodities  for  domestic  consimiption. 
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and  the  (jreation  and  expansion  of 
efficient  brivate  domestic  markets  for 
the  pure  ase  and  sale  of  such 
commod  ties.  CCC  shall  require 
Cooperal  ing  Sponsors  to  submit  a  Plan 
of  Opera  ion  ^milar  to  the  Plan  of 
Operatia  a  described  in  §  1499.5(b)  when 
CCC  det(  rmines  such  would  be 
necessar  r  to  identify  specific  activities 
to  be  un<  ertaken  by  the  Cooperating 
Sponsor  in  order  to  accompUsh  the 
purpose)  of  the  Food  for  Progress 
program  In  such  case,  proposed 
activitiet  will  be  evaluated  in 
accordai  ce  with  the  criteria  set  forth  at 
§  1499.6  a)(2). 

§1499.7    AppOftionfnent  of  costs. 

(a)  CCC  will  pay  that  costs  of 
processiag,  packaging,  transporting, 
handlinfl.  and  oihar  incidental  chaises 

in  making  commodities 
availably  to  Cooperating  Sponsors. 

(b)(l)Title  to  all  commodities- shall 
pass  to  tpe  Cooperating  Sponsor  at  the 
time  an(i  place  of  delivery  f.o.b.  vessel 
at  U.S.  p  nt  in  the  case  of  bulk  grain 
shipmer  Is,  or  f.a.s.  vessel  at  U.S.  port  or 
at  the  in  eimodal  point  for  all  other 
commoc  ities. 

(2)  Th  )  Cooperating  Sponsor  shall 
bear  all  ( osts  and  expenses  incurred 
subsequi  snt  to  the  transfer  of  title,  except 
that,  wh  m  spedfically  provided  in  the 
ProgramiAgreement  or  upon  the 
determination  by  CCC  that  it  is  the  best 
interest  t{  the  program  to  do  so.  CCC 
may  paw  or  m«Jce  reimbursement  for  all 
or  a  portion  of  the  reasonable 
transpor  :ation  costs  from  U.S.  ports  to 
designat  m1  ports  or  points  of  entry 
abroad,  i  ind  in  the  case  of  urgent  and 
extraotxlnary  reUef  requirements,  all  or 
a  poitioa  of  the  reasonable 
transpoitation  costs  from  designated 
points  o  entry  abroad  to  storage  and 
distribul  ion  sites,  and  reasonable 
associati  d  storage  and  distiibutiou 
costs. 

(3)  (i)  n  the  case  of  countries 
reoeivin ;  commodities  under  the  Food 
for  Prog  ess  Program.  CCC  may  agree  to 
make  pe  ^ents  to  Cooperating  Sponsors 
to  assist  in  the  administration,  sale,  and 
monitor  ng  of  food  assistance  programs 
to  strenj  then  private  sector  agriculture 
in  such  :ountries.  The  Program 
Agreem<  nt  will  specify  the  maximum 
dollar  a]  iiount  of  funding  that  CCC  will 
pay  the '  ]k>operating  Sponsor  for  sudi 
costs.  P(  yment  of  the  above  funds  will 
only  be  i  nade  to  the  Cooperating 
Sponsor  in  such  amounts,  and  for  such 
purpose  >,  as  may  be  spiecifically 
approve  1  in  writing  by  the  Controller, 
CCC  an(  the  General  Sdles  Manager.     . 

(ii)  CC  C  may,  at  its  option,  advance  to 
the  Coo  >erating  Sponsor  not  more  thai^ 
85  perc<  nt  of  tba  total  dollar  amount 


specified  in  the  Program  Agreement  for 
the  costs  identified  in  paragraph  (b)(3Ki) 
of  this  section.  Funds  committed  but  not 
advanced  «vill  be  paid  on  a 
reimbursement  basis.  Prior  to  the 
advance  of  any  funds  by  CCC,  the 
Cooperating  Sponsor  shall  submit  to  the 
Director,  PAD  and  to  the  Controller, 
CCC.  a  Program  Operations  Budget 
detailing  all  storage,  distribution, 
monitoring  and  administrative  costs  to 
be  incurred.  The  budget  line  items  must 
represent  reasonable  costs,  for  which 
written  approval  &t>m  the  Controller, 
CCC  and  the  General  Sales  Manager  was 
obtained  prior  to  program 
implementation.  Any  revisions  of  these 
expenditures  must  also  be  approved  by 
the  Controller,  CCC  and  the  General 
Sales  Manager. 

(iii)  Unless  otherwise  specifically 
permitted  by  CCC,  CCC  will  not  advance 
funds  for  expenditures  by  the 
Cooperating  Sponsor  that  have  been 
inoirred  prior  to  the  date  of  the  Program 
Agreement,  that  will  be  incurred  earlier 
than  60  days  following  the  date  of  any 
previous  advance,  or  that  will  be 
incurred  after  a  date  specified  in  the 
Program  Agreement. 

(iv)  The  Cooperating  Sponsor  must 
submit  to  the  Controller,  CCC>  invoices 
supporting  the  charges  incurred  against 
the  advance,  or  for  which 
reimbursement  is  claimed,  within  60 
days  from  the  date  the  service  is 
received.  All  charges  must  be  reasonable 
and  foreign  currency  transactions  must 
be  supported  by  evidence  of  the  specific 
exchange  rate  incurred.  A  delay  in 
receipt,  or  non-receipt,  of  supporting 
documentation  by  the  Controller,  CCC, 
may  result  in  CCC's  refusal  to  release 
future  advances.  The  Cooperating 
Sponsor  shall  promptly  refund  to  CCC 
aU  funds  advanced,  together  with  all 
interest  earned  on  such  funds,  if  either 
not  utilized  within  180  days  after  the 
advance  for  purposes  for  which  the 
funds  were  advanced,  or  for  which 
documentation  supporting  the 
expenditure  is  not  supplieid  to  CCC 

(v)  All  CCC  advances  must  be 
deposited  in  an  interest  bearing  account 
with  interest  earned  on  the  funds 
advanced  used  for  the  purpose  for 
which  the  funds  were  advanced.  The 
Cooperating  Sponsor  shall  submit  a 
monthly  Federal  Funds  Cash  Report 
(SF-272)  and  a  quarterly  financial 
statement  to  the  Controller.  CCC.  10 
working  days  past  the  end  of  the  month 
or  quarter,  respectively,  detailing  the 
use  and  status  (including  Interest  earned 
on  funds  not  yet  utilized)  of  all  funds 
advanced  by  CCC  to  Cooperating 
Sponsor. 

(4)  If  the  Program  Agreement  specifies 
that  CCC  will  finance  only  the  ocean 
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freight  differential  ("OFD")  on  U.S  flag 
vessels,  the  Director.  PubUc  Law  48(V- 
OD  will  compiite  OFD  as  foUows: 

(i)  when  Don-U.S.-flag  vessels  are 
offered,  the  OFD  will  be  the  difference 
between  the  weighted  average  freight 
rate(s)  of  non-U.S.  flag  vesMlts)  fixed  or 
offered  that  could  carry  the  quantity  of 
cargo  absent  the  requirement  to  use 
U.S.-flag  vessels,  and  the  rate  for  the 
U.S.  flag  vessel(s)  fixed;  or  the  rate(8) 
offered  (including  any  lower  rates 
negotiated)  by  U.S.-flag  vessels(s)  which 
could  have  carried  the  required  tonnage 
and  represents  the  lowest  land  cost 
(U.S.  flag  basis^ 

(ii)  When  non  U.S.  flag  vessels  are  not 
offered,  or  when  offered,  have 
specifications  which  preclude  their  use, 
the  rate  to  be  used  in  computing  OFD 
will  be  determined  by  using  any  market 
data  deemed  relevant 

(iii)  When  the  recipient  country 
employs  its  own  flag  vessels  or  other 
flag  vessels  under  its  control,  the  imzi- 
U.S.  flag  rate  to  be  used  in  computing 
OFD  will  be  determined  using  any 
market  data  deemed  relevant. 

f149M   Ocean  trmsportalloa. 

(a)  Cargo  Preference.  Shipments  of 
commodities  donated  under  the  sectkm 
416(b)  and  Food  for  Progress  prosrams 
are  subject  to  the  requirements  of 
sectioos  901(b)  and  901b  of  the 
Merchant  Marine  Act.  193A,  regardinfl 
carriage  on  U.S-fl^  vessels.  COC  wlU 
endeavov  to  meet  these  requirements 
sei>arately  for  each  program  for  each  12* 
month  compliance  period. 

(M  CoonBiMtion  between  C^C  and  the 
Cooperating  Sponsor.  When  the 
Program  Agreement  specifies  that  the 
Cooperating  Sponsor  will  arrange  ocean 
transportation: 

(1)  KOOO  win  furnish  the  Cooperating 
Sponsor  with  a  Notice  of  Commodity 
Availability  (Form  CCG-512)  which  will 
specify  the  receiving  country, 
commodity,  quantitv,  and  date  at  U.S. 
port  or  intermodal  (wUvery  point 

(2)  The  Cooperating  Sponsor  will 
arrange  ocean  transportation  in 
accoidaiK»  with  the  procedures 
specified  in  paragraph  (c)  of  thia  aectian 
and  shall  comply  with  the  instructions 
of  CCC  regardhog  the  quantity  of 
commodities  that  must  be  carried  on 
U.S.  flag  vessels.  U.S.  ports  of  export 
will  be  selected  on  the  basis  of  the 
lowest  cost  to  COC. 

(3)  The  Cooperating  Sponsor  will 
complete  the  Form  OGC-512  indicating 
name  of  steamrfiip  company,  vessel 
name,  vessel  flag  and  estimated  time  of 
arrival  at  U.S.  port,  sign  and  return  the 
completed  fonn  to  KOCO,  with  a  copy 
to  the  Dlrectbr.  Public  Law  480-ODi  For 
liner  cargoes,  if  CCC  has  agreed  to  pay 


any  part  of  the  ocean  transportation,  the 
Form  COC-512  must  also  rnm^^itn  the 
ocean  freight  rate  as  stated  in  dM 
Federal  Maritime  Commission  tariff, 
with  tariff  identificatian. 

(4)  KCOO  will  issue  Instructions  to 
have  the  commodity  shipped  f.a.s.  or 
f.o.b,  vessel.  U.S.  port  </export.  or  to  an 
intermodal  delivery  point,  and 
consigned  to  the  Coqierating  Sponsor 
specified  in  the  Form  COC-612. 

(b)  Shipping  agents.  (1)  The 
Cooperating  Sponsor  may  appoint  a 
shipping  agent  to  assist  in  the 
procurement  of  ocean  transportatlan.  If 
a  shipping  agent  is  to  be  used,  the 
Cooperating  Sponsor  must  nomiitate  the 
shipping  agent  in  writing  to  the  Geiieral 
Sales  Manager,  room  4071-S.  Foreign 
Agricuhuiral  Service,  U.S.  Departeient  of 
Agriculture.  Washington.  DC  2025&- 
1000.  The  %vrttten  nomination  shall 
specify  the  period  of  time  to  be  covered 
by  the  nomination.  A  copy  of  the 

Eropoeed  agexK^  agreement  must  also 
e  provided.  A  Cooperating  Sponsor 
may  submit  a  single  written  nominatloD 
for  a  shipping  agent  for  more  than  one 
program  or  may  submit  separate  written 
nominations  for  each  program. 

(2)  The  shipping  agent  must  submit 
the  information  and  certificatkins 
required  by  7  CFR  17.5. 

(3)  A  perstm  may  not  act  as  shilling 
agent  for  a  CooperstiDg  Sponsor  unless 
the  Assistant  General  Sales  Manager  has 
iK>tlfied  the  Cooperating  Sponsor  in 
writing  that  the  nominaticm  is  accepted. 

(c)  Freight  proctuement  requirements. 
The  following  requirements  apply  when 
the  Cooperating  Sponsor  arranges  ocean 
transportation  and  OCC  is  fi««i>^<i^  uiy 
portion  of  the  ocean  freight 

(1)  Freight  invitatiooa  for  bids  must  be 
issued  for  the  solicitation  of  freight 
offers  through  the  Transportation  News 
Ticker  (TNT).  New  York,  plus  at  least 
one  other  means  of  commimication.  to 
assure  the  broadest  possible  market 
coverage  and  adequate  iK>tioe  to 
intere^[ed  p«tfties. 

(2)  The  Cooperating  Sponsor  must 
obtain  approval  of  all  invitations  for 
bids  as  spacified  in  the  Program 
Agreement  prior  to  their  issuance. 

(3)  Freight  invitotioos  for  bids  must 
provide:  (i)  That  offers  have  a  cancehng 
date  no  later  than  the  last  contract 

layday  specified  in  the  iovitaticHi  for 
bids; 

(ii)  that  offered  rates  be  quoted  in  U.S. 
dollars  per  metric  ton.  and  if  destination 
bagging  at  transportation  to  a  point 
bevoiMi  the  discharge  port  is  required, 
offered  rates  shall  separately  state  the 
total  rates  and  the  portion  ctf  the  rates 
attributable  to  the  ocean  segment  of  the 
movement; 


(iii)  that  any  noo-hner  U.S.  flag  vessel 
15  veers  or  older  must  furnish,  in 
additioa  to  any  other  offered  rate,  a  one 
way  rate  to  be  applicable  in  the  event 
the  vessel  is  scrapped  or  transfaned  to 
foreign  flag  registry  prior  to  the  end  of 
the  return  voyage  to  the  United  States; 

(iv)  specify  the  procedures  for 
payment  of  freight,  including  the  party 
responsible  for  the  freight  payments; 

(v)  reouire.  in  the  case  of  packaged 
commodities,  that  U.S.  flag  carriers 
specify  v^Mther  dehvery  will  be  direct 
breaUmlk  shipsAent  container 
shipment,  or  breakbulk  transshipment 
and  identify  ¥i^Mther  transshipment 
(inchiding  container  relays)  will  be  via 
U.S.  or  foreien  flag  vessel; 

(vi)  provide  that  vessels  ofliafed 
subject  to  Maritime  Administration 
approval  will  not  be  mouerAed;  and 

rvii)  specify  a  closing  thne  for  the 
submisiten  of  offers  and  state  that  late 
offiars  will  not  be  accepted.  • 

(4)  In  the  case  of  diipments  of  bulk 
commodities,  die  Cooperating  Sponsor 
shall  open  offers  In  public  in  the  United 
Sutes  at  the  time  and  place  specified  in 
the  invitation  for  bids  and  consider  only 
offers  that  are  responsive  to  the 
hivitatioo  for  bids  without  negotiation, 
clarification,  or  submission  of 
additional  information.  All  responsive 
oCkrs  received  for  both  U.&  fla^  and 
fmtei  flag  service  must  be  presented  to 
KCOO  which  wlU  determine  the  extent 
to  whidi  U.&-flag  vessels  will  be  used. 

(5)  The  Director.  Public  Law  460-OD. 
or  aiMther  official  specified  in  the 
Program  Agreement,  must  approve  all 
vessel  flxtines.  The  Cooperating 
Sponsor  may  fix  vessels  subject  to  that 
approval  of  the  Director.  Public  Law 
480-CH>.  or  such  other  official.  The 
Cooperating  Sponsor  shall  not  confirm  a 
vessel  fixture  undl  the  Director.  Public 
Law  480-(X).  or  such  other  offidal. 
advises  the  Cooperating  Sponsor  of  the 
required  approval  and  the  results  of  the 
Maritime  Administration's  guideline 
rate  review.  The  Cooperating  Sponsor 
shafl  not  request  guideline  rate  advice 
from  the  Maritime  Administration. 

(6)  Non- Vessel  Operating  Common     / 
Carriers  may  not  be  employed  to  cany 
.U.S.-flag  shipments. 

(d)  Commissions.  (1)  Total 
commisaions  earned  on  U.S.  and  foreign 
flag  bookings  by  all  parties  arranging 
ve»el  fixtures,  when  any  portion  of  the 
ocean  freight  is  paid  by  CCC.  shall  not 
exceed  2VS  percent  of  that  portioi!  of  the 
gross  freight  attributable  to  the  ocean 
segment  of  the  cargo  movement. 

(2)  Total  commissions  to  a  sLdpping 
agent  shaU  iu>t  exceed  Vi  of  2V^  percent 
of  that  poctlan  (rf  the  gross  freight 
attributable  to  the  ocean  transportation 
segment  of  the  movement 
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(3)  The  Cooperating  Sponsor  shall 
require  liner  carriers  to  assure  that 
tariffs  on  file  at  the  Federal  Maritime 
Commission  reflect  the  maximum 
commissions  payable  under  this 
paraeraph. 

(4rAddress  commissions  are 
prohibited. 

(e)  Contract  terms.  (1)  The 
Cooperating  Sponsor  shall  assure  that, 
when  CCC  is  paying  any  portion  of  the 
ocean  freight,  charter  parties  and  liner 
booking  contracts  contain  clauses  that 
implement  the  following  paragraphs: 

(i)  packaged  commodities  on  liner 
vessels  shall  be  shipped  on  the  basis  of 
full  berth  terms  with  no  demurrage  or 
despatch: 

(ii)  bulk  commodities  shall  be 
shipped  on  the  basis  of  vessel  load,  free 
out,  with  demurrage  and  despatch 
applicable  at  load  and  discharge  ports. 
Laytime  accounts  are  to  be  settled 
between  the  ocean  carrier  and  export 
elevators  at  load  port  and  between  the 
ocean  carrier  and  charterers  at  discharge 
ports.  CCC  is  not  responsible  for 
resolving  disputes  involving  the 
calculation  of  laytime  or  the  payment  of 
demurrage  or  despatch.  n 

(iii)  if  tne  Program  Agreement 
requires  the  Cooperating  Sponsor  to 
open  an  irrevocable  letter  of  credit  for 
ocean  freight,  the  Cooperating  Sponsor 
shall  be  liable  for  detention  of  the  vessel 
for  loading  delays  attributable  solely  to 
the  decision  of  ihe  ocean  carrier  not  to 
commence  loading  because  of  the 
failure  of  the  Cooperating  Sponsor  to 
establish  such  letter  of  credit.  Charter 
parties  and  liner  booking  contracts  may 
not  contain  a  specified  detention  rate. 
The  ocean  carrier  shall  be  entitled  to 
reimbursement,  as  damages  for 
detention,  all  time  so  lost,  for  each 
calendar  day  or  any  part  of  the  calendar 
day,  including  Saturdays,  Sundays  and 
holidays.  The  period  of  such  delay  shall 
not  commence  earlier  than  upon 
presentation  of  the  vessel  at  \he 
designated  loading  port  within  the 
laydays  specified  in  the  charter  party  or 
liner  booking  contract,  and  upon 
notification  of  the  vessel's  readiness  to 
load  in  accordance  with  the  terms  of  the 
applicable  charter  party  or  liner  booking 
contract.  The  period  of  such  delay  shall 
end  at  the  time  that  operable  irrevocable 
letters  of  credit  have  been  established 
for  ocean  fieight  or  the  time  the  vessel 
begins  loading,  whichever  is  earlier. 
Time  calculated  as  detention  shall  not 
count  as  laytime.  Reimbursement  for 
such  detention  shall  be  payable  no  later 
than  upon  the  vessel's  arrival  at  the  first 
port  of  discharge. 

(iv)  charges  attributable  to  the  failure 
of  the  vessel  to  present  before  the 
canceling  date  including,  but  not 
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limited  to  inspection,  fumigation,  and 
cartying  charges,  will  be  for  the  account 
of  t  le  ocean  carrier. 

(' )  ocean  freight  is  earned  under  a 
cha  ler  party  when  the  vessel  and  cargo 
arri  re  at  the  first  port  of  discharge, 
Pro  ided,  That  if  a  force  majeure  as 
des  oibed  in  paragraph  (f)(3)  below 
pre  'ents  the  vessels  arrival  at  the  first 
por  of  discharge,  95%  of  the  ocean 
frei  >ht  is  payable  or,  if  the  charter  party 
pro  rides  for  completing  additional 
reqi  lirements  after  discharge  such  as 
bag  png,  stacking,  or  inland 
trai  sportation,  85%  of  the  ocean  freight 
is  p  ayable,  at  the  time  the  General  Sales 
Maj  lager  determines  that  such  force 
ma  eure  was  the  cause  of  nonarrival; 
anc 

(  i)  when  the  ocean  carrier  offers 
del  very  to  destination  ports  on  U.S.-flag 
ves  >els,  but  foreign-flag  vessels  are  used 
for  any  part  of  the  voyage  to  the 
destination  port,  without  first  obtaining 
the  approval  of  the  Cooperating 
Sp<  nsor,  KCCO,  and  any  other  approval 
tha  may  be  required  by  the  Program 
Ag  eement,  the  ocean  freight  rate  will  be 
rec  iced  to  the  lowest  responsive 
for  ign-flag  vessel  rate  offered  in 
res  >onse  to  the  same  invitation  for  bids 
am  the  carrier  agrees  to  pay  CCC  the 
dif  Brence  between  the  contracted  ocean 
fre:  ght  rate  and  the  freight  rate  offered 
by  luch  foreign-flag  vessel. 

(f)  Freight  Payment  by  CCC.  When  the 
Prtsram  Agreement  provides  that  CCC 
vrif  pay  any  portion  of  the  ocean 
fre  ght: 

( I)  100%  of  the  ocean  freight  is 
pa]  able  upon  receipt  of  the  documents 
sp<  dfied  in  paragraph  (g)  of  this 
sec  ion,  imless  the  charter  party  or  liner 
bo<  king  note  provides  for  completing 
ad<  itional  requirements  after  discharge 
sue  h  as  bagging,  stacking,  or  inland 
trai  ispratation,  in  which  case  85%  of  the 
oa  an  freight  is  payable.  The  balance  of 
fre  ght  remaining  will  be  paid  upon 
rec  ;ipt  of  notification  from  the 
Ca  grating  Sponsor  that  the  vessel  has 
ful  illed  all  the  requirements  of  the 
chi  rter  party  or  liner  booking  contract 
in  1 1  successful  manner. 

( I)  Demurrage  will  not  be  paid  or 
rei  nbursed  by  CCC 

( ))  CCC  will  waive  the  requirement  in 
pai  Bgraph  (g)  of  this  section  for  a  notice 
of  J  irrival  if  the  General  Sales  Manager 
del  ermines  upon  submission  of 
ev;  dence  on  the  part  of  the  ocean  carrier 
the  t  the  vessel  is  lost  or  unable  to 
pn  ceed  to  destination  after  completion 
of  oading  as  a  result  of  one  or  more  of 
the  following  causes  (force  majeure): 
Da  nage  caused  by  perils  of  the  sea  or 
otl  er  waters:  collisions:  wrecks: 
str  inding  without  the  fault  of  the 
cai  rier:  jettison:  fire  from  any  cause:  Act 


of  God:  public  enemies  or  pirates:  arrest 
or  restraint  of  princes,  rulers,  or  peoples 
without  the  fault  of  the  ocean  carrier; 
wars:  public  disordera:  captures;  or 
detenticHi  of  public  authority  in  the 
interest  of  public  safety.  If  the  General 
sales  Manager  determines  that  a  force 
majeure  prevents  the  vessels  arrival  at 
the  first  port  of  discharge,  95%  of  the 
ocean  frei^t  is  payable  or,  if  the  charter 
party  provides  for  completing  additional 
requirements  after  discharge  such  as 
bagging,  stacking,  or  inland 
transportation.  85%  of  the  ocean  freight 
is  payable  upon  submission  of  the    \ 
documents  specified  in  paragraph  (g)  of 
this  section,  except  that  the  notice  of 
arrival  need  not  be  submitted.  The 
balance  of  ocean  freight  shall  not  be  due 
or  payable. 

(g)  Documentation  required  for 
payment  or  reimbursement  affreight 
charges  by  CCC. 

(1)  One  copy  of  completed  Form 
CCC-512: 

(2)  Three  copies  of  "on  board"  bills  of 
lading  indicating  the  freight  rate  and 
signed  by  originating  carrier; 

(3)  National  Cargo  Bureau  vessel  hold 
inspection  and  certificate  of  loading  as 
applicable: 

(4)  Two  signed  copies  of  liner  booking 
note  or  charter  party  covering  ocean 
transportatiod  of  cargo; 

(5)  For  charter  movements,  a  notice  of 
arrival  at  first  discharge  point,  to  be 
submitted  by  the  Cooperating  Sponsor: 

(6)(i)  Request  by  the  Cooperating 
Sponsor  for  reimbursement  of  ocean 
fieight  indicating  amount  due, 
accompanied  by  a  certification  from  the 
ocean  carrier  that  payment  has  been 
made; 

(ii)  Request  for  direct  payment  of 
ocean  freight  to  the  ocean  carrier, 
indicating  amount  due;  or 

(iii)  Request  for  direct  payment  of 
ocean  fi^ight  differential  to  the  ocean 
carrier,  accompanied  by  a  cerfiTication 
from  the  carrier  that  payment  of  the 
Cooi>erating  Sponsor's  portion  of  the 
ocean  freight  has  been  received. 

§  1499  J    Restrictions  on  commodity  use 
and  distribution. 

(a)  The  Cooperating  Sponsor  may  use 
the  donated  commodities  only  in 
accordance  with  the  terms  of  the 
Program  Agreement. 

(b)  Donated  commodities  may  not  be 
distributed  within  the  importing 
country  on  the  basis  of  political 
affiliation,  geographic  location,  or  the 
ethnic,  tribal  or  religious  identify  or 
affiliations  of  the  potential  consumers  or 
recipients. 

(c)  Donated  commodities  may  not  be 
distributed,  handled  or  allocated  by 
miUtary  forces  except  where  such 


activities  are  spedficaUy  authorized  by 

f1498.10   Agreemsnt  blwweii  Coopewdno 
Sponsor  and  Redptent  Ag«icy(les). 

(a)  The  Cooperating  Sponsor  shall, 
prior  to  the  transfer  of  any  donated 
commodities,  monetized  proceeds  or 
program  income,  enter  into  and  formally 
execute  an  agreement  with  each 
recipient  agency  engaged  for  the 
purpose  of  the  distribution  of 
commodities  or  for  the  implementation 
of  any  other  approved  activity.  Copies  of 
such  agreements  shall  be  provided  to 
the  appropriate  Agricultural  Counselor 
or  Attacha  Such  agreements  shall 
include  the  following  terms: 

(1)  a  requirement  mat  the  recipient 
agency  pay  the  Cooperating  Sponsor  the 
value  of  any  commodities,  monetized 
proceeds  or  program  income  that  is  used 
for  piuposes  not  expressly  permitted 
under  the  Plan  of  Gyration; 

(2)  a  requirement  that  the  recipient 
agency  pay  the  Cooperating  Sponsor  for 
any  commodities,  monetized  proceeds 
or  program  income  that  is  kwt, 
damaged,  or  misused  as  resuh  of  the 
recipient  agency's  failure  to  exercise 
reasonable  care; 

(3)  a  provision  expressly 
incorporating  the  terms  and  conditions 
of  this  part  which  govern  the 
implementation  of  the  approved  Plan  of 
Opieration,  the  use  of  funds,  record 
keeping,  inspection  and  audit 

(b)  Upon  request.  CCC  may.  within  its 
sole  discretion,  elect  to  waive  the 
requirement  of  paragraph  (a)  of  this 
section  where  it  determines  that  stich  an 
agreement  is  not  feasible  or  appropriate 
for  any  reason,  including  the  natan  of 
the  recipient  agency,  or  the  amount  of 
commodities,  monetized  proceeds  or 
program  income  that  may  be  transferred 
to  the  recipient  agency.  In  any  case 
where  waiver  is  granted,  however,  such 
waiver  shall  not  otherwise  affect  or 
diminish  the  Cooperating  Sponsor's 
obligations  or  responslbiuties  with 
respect  to  program  commodities, 
monetized  proceeds  or  program  income. 

91499.11    UabintyoftheCoopefadng 
Sponsor. 

(a)  The  Cooperating  Sponsor  shall  be 
required  to  reimburse  CCC  for  all  costs 
incurred  by  CCC.  including  the  cost  of 
acquisition  of  the  donated  commodity 
where  such  Cooperating  Sponsor  has 
either 

(1)  Failed  to  export  the  commodities 
fit>m  the  United  States; 

(2)  Been  responsible  for  the  reentry  of 
the  commodity  into  the  United  States; 
or 

(3)  Used  the  conunodlties.  monetized 
proceeds  or  sale  profits  in  a  manner 


inconsistent  with  program 
requirements, 
(b)  [Reserved) 


11499.12   Sales,  bertsr.  ami  use  ol 
monetized  proceeda  and  program  IncoflM. 

(a)  Section  416(b).  (1)  Except  as 
provided  in  paragraph  (a)(3)  of  this 
section,  commodities  donated  under  a 
section  416(b)  Program  Agreement  may 
be  sold  or  bartered  only  in  accordance 
vtrith  an  approved  Plan  of  Operation. 
Such  sales  or  barters  may  be  approved 
by  CCC  on  a  case-by-case  basis  for  the 
following  purposes  only: 

(i)  to  finance  the  distribution, 
handling  or  processing  costs  of  the 
donated  commodities  in  the  importing 
country  or  in  a  country  through  which 
the  commodities  must  be  transshipped, 
or  other  activities  In  the  importing 
country  that  are  consistent  with 
providing  food  assistance  to  needy 
people; 

(ii)  in  the  case  of  sales  of  commodities 
furnished  to  nonprofit  and  volimtary 
agencies,  or  cooperatives,  to  generate 
proceeds  to  be  used  to  transport,  store, 
distribute  and  otherwise  enhance  the 
effectiveness  of  the  use  of  commodities, 
and  to  implement  income  generating 
community  development,  heahh. 
nutrition,  cooperative  development, 
agricultural  program,  and  other 
development  activities: 

(iii)  to  cover  expetises  of  the  type 
identified  in  section  406  of  the 
Agricult\iral  Trade  Development  and 
Assistance  Act  of  1954;  or 

(iv)  for  any  other  use  specifically 
authorized  ^  statute 
-   (2)  Commodities  may  be  sold  or 
bartered  only  in  the  im{>orting  coimtry 
or  other  country  specifically  approved 
by  COC  Monetized  proceeds  must  be 
expended  within  either  the  coimtry  of 
origin  or  in  other  countries  as  necessary 
to  expedite  transportation  of 
commodities,  or  in  countries  which 
generally  accept  the  type  of  currency 
generated  by  the  sale.  Monetized 
proceeds  must  be  expended  within  one 
year  of  acquisition  unless  CCC 
specifically  agrees  that  a  longer  period 
is  necessary  to  achieve  the  purposes  of 
paragraph  (a)(l)(i)  and  (ii)  of  section. 

(3)  Notwithstanding  paragraphs  (a)  (1) 
and  (2)  of  this  section,  commodities  may 
be  sold  or  bartered  without  prior 
approval  of  COC  where  damage  has 
occurred  to  the  commodity  rendering  it 
unfit  for  the  intended  program 
purposes,  and  sale  or  barter  is  necessary 
to  mitigate  the  loss  of  the  value  of  the 
damaged  commodity. 

(4)  Cooperating  Sponsors  who  sell  or 
barter  commodities  must  enter  into  a 
written  agreement  with  the  other  party 
to  the  sale  transaction.  A  copy  of  the 


executed  agreement  must  be  provided  to 
the  Aoicuhural  Counselor  or  Attadie. 

(5)  An  monetized  proceeds  shall  be 
deposited  into  a  special  interest  bearing 
account  for  control  and  monitoring 
unless  interest  bearing  accounts  are 
prohibited  by  the  laws  or  customs  of  the 
importing  country  or  such  requirement 
would  impose  an  undue  burden  on  the 
Cooperatins  Sponsor.  Any  accrued 
interest  shaU  be  used  only  for  approved 
activities. 

(6)  Cooperatii^  Sponsws  shall  not  be 
required  to  mcmitor,  manage,  report  on. 
or  account  fw  the  distribution  or  use  of 
such  sold  or  bartered  commodities  after 
all  sales  proceeds  have  been  fully 
deposited  in  a  special  account  and  title 
to  the  commodities  has  passed  to  buyers 
or  other  third  parties  pursuant  to  a  sale 
or  barter  transaction.  The  sales  proceeds 
and  the  uses  thereof,  however,  must  be 
monitored,  managed,  reported  and 
accounted  for  as  provided  in  the 
relevant  sections  of  this  part  1499. 

(7)  Commodities  approved  for  sale  or 
barter  need  not  be  imported  and  sold 
free  of  all  duties  and  taxes,  but 
nongovernmental  Cooperating  Sponsors 
may  negotiate  agreements  wlUi  tne  host 
government  permittine  the  duty  and  tax- 
free  import  and  sale  ofsuch 
commoidities.  Even  where  the 
Cooperating  Sponsor  negotiates  such 
exempt  status,  the  prices  at  which  the 
Cooperating  Sponsor  sells  the 
commodities  to  the  piuchaser  shall 
reflect  prices  that  would  be  obtained  In 
a  competitive  commercial  transaction, 
i.e.,  th«  prices  would  include  the  cost  of 
duties  and  taxes,  so  that  the  amounts 
normally  paid  for  duties  and  taxes 
would  accrue  for  the  ben^t  of  the 
Cooperating  Sponsor's  approved 
prooam. 

(8)  No  part  of  the  proceeds  or  services 
realized  from  sales  or  bartera  may  be 
used  for  operating  and  overhead 
expenses,  other  than  for  personnel  and 
administrative  costs  of  local 
cooperatives.  Operating  and  overhead  . 
expenses  are  costs  attributable  to  the 
overall  administration  and  management 
expenses  of  the  Cooperating  Sponsor  in 
its  regional,  national,  or  U.S.  ofBces, 
including  rent,  taxes,  insurance, 
utilities,  telephone,  office  suppUes,  and 
depredation,  and  in  the  case  of 
nonprofit  private  and  voluntary 
agencies  and  cooperatives,  costs  of 
monitoring,  evaluation,  auditing,  and 
travel  within  the  host  country  except 
where  such  costs  are  directly  related  to 

a  specific  activity  and  essential  to  the 
effective  implementation  of  the  activity. 
(9)  The  Cooperating  Sponsor  shall  use 
commercially  reasonable  procurement 
practices  in  piuchasing  goods  or 
services  and  in  construction  activities 
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using  moaetization  proceeds  or  program 
income,  and  shall  employ  procedures 
that  prevent  fraud,  self-dealing,  and 
conflicts  of  interest  and  provide  for  free 
and  open  competition  to  the  maximum 
extent  practicable.  Title  to  real  and 
personal  property  acquired  with 
monetization  proceeds  and  program 
income  shall  be  vested  in  the 
Cooperating  Sponsor,  with  the 
Cooperating  Sponsor  providing  the 
Controller,  CCC  with  an  inventory  list  of 
all  assets  valued  at  one  thousand  dollars 
(USD)  or  more.  The  Cooperating 
Sponsor  shall  dispose  of  such  property 
as  directed  by  the  Agricultural 
Counselor  or  Attache  in  the  event  the 
program  terminates  or  is  transferred  to 
another  Cooperating  Sponsor. 

(10)  Monetized  proceeds  and  program 
income  may  not  be  used  to  acquire, 
develop,  construct,  alter  or  upgrade 
land,  buildings  or  other  real  property 
improvements  or  structiires  that  are 
either: 

(i)  owned  or  managed  by  a  church  or 
other  organization  engaged  exclusively 
in  religious  activity,  or 

(ii)  used  in  whole  or  in  part  for 
sectarian  purposes.  Notwithstanding  the 
preceding  sentence,  monetized  proceeds 
or  program  income  may  be  used  to 
finance  repair  or  rehabilitation  of  an 
existing  structure  owned  or  managed  by 
a  church  or  organization  engaged 
exclusively  in  religious  activity  to  the 
,  extent  necessary  to  avoid  spoilage  or 
loss  of  donated  commodities,  provided 
that  the  structure  is  not  used  in  whole 
or  in  part  for  any  sectarian  purpose 
while  donated  commodities  are  stored 
in  it.  The  use  of  monetized  proceeds  or 
program  income  to  finance  construction 
of  such  a  structure  may  be  approved  in 
the  operational  plan  or  by  the 
Agricultural  Counselor  or  Attache  if  the 
structure  is  needed  and  will  be  used  for 
the  storage  of  donated  commodities  for 
a  sufficient  period  of  time  to  warrant  the 
expenditure  of  monetized  proceeds  or 
program  income  and  the  structure  wall 
not  be  used  for  any  sectarian  purpose 
during  this  period. 

(b)  Food  for  Progress.  Unless  the  Food 
for  Progress  Program  Agreement 
provides  otherwise,  commodities 
donated  under  Food  for  Progress  may  be 
sold  within  the  recipient  country 
without  restriction  or  special  procedural 
requirements. 

§  1499.13    Usual  marketing  requirements. 

A  foreign  government  Cooperating 
Sponsor  shall  provide  data  showing 
commercial  and  non-commercial 
imports  of  the  tjrpes  of  agricultural 
commodities  requested  for  the  past  five 
years,  by  country  of  origin,  and  an 
estimate  of  expected  imports  of  such 


comt  lodities  during  the  current  year.  A 
Progi  am  Agreement  with  a  foreign 
govei  nment  may  include  a  usual 
mark  Jting  requirement  and  shall 
prohibit  the  re-export  of  donated 
comi  lodities,  as  well  as  of  other  related 
comi  lodities  specified  in  the  Program 
Agre  iment. 

§  149  1.14    Processing,  packaging  and 
labell  ig  of  section  416(b)  commodities  in 
the  f<  reign  country. 

(a)  Cooperating  Sponsors  may  arrange 
for  the  processing  of  commodities 
dona  ted  under  a  section  416(b)  Program 
Agre  ;ment  and  for  packaging  or 
repai  ikaging  prior  to  distribution.  When 
a  Uii  d  party  provides  such  processing, 
pack  iging,  or  repackaging,  the 
Coo]  erating  Sponsor  shall  enter  into 
writl  en  agreements  for  such  services. 
The  agreement  shall  require  that  the 
prov  der  of  such  services  (1)  shall  fully 
acco  int  to  the  Cooperating  Sponsor  for 
all  o  tmmodities  delivered  or  otherwise 
be  li  ible  for  the  value  of  all 
unac  counted  commodities  and  (2)  shall 
mail  tain  adequate  records  and  submit 
peri(  (die  reports  pertaining  to 
perf  irmance  under  the  agreements. 
Cop  69  of  the  executed  agreements  shall 
be  p  ovided  to  the  Agricultural 
Cou]  iselor  or  Attache. 

(b  If,  prior  to  distribution,  the 
Coo  lerating  Sponsor  arranges  for  ' 
pad  aging  or  repackaging  commodities 
doni  ted  under  section  416(b).  the 
cart(  ins,  sacks,  or  other  containers  in 
whii  h  the  commodities  are  packed  shall 
be  p  ainly  labeled  in  the  language  of  the 
coui  try  in  which  the  commodities  are 
to  b< !  distributed  with  the  name  of  the 
com  [nodity  and,  except  where  the 
don  ited  commodities  are  to  be  sold  or 
barti  ired  pursuant  to  an  approved  Plan 
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aeration  after  processing,  packaging 
(packaging,  that  the  commodity  is 
Ished  by  the  people  of  the  United 
es  of  America  and  not  to  be  sold  or 
langed.  If  the  commodities  are  not 
[aged,  to  the  extent  practicable,  the 
Coo  jerating  Sponsor  shall  display 
ban]  lers,  posters  or  other  media  and 
pro^  ide  individual  identification  cards 
con  aining  the  information  prescribed  in 
this  paragraph. 

(c  If  the  packages  of  commodities 
don  ited  imder  section  416(b)  are 
disc  larged  from  vessel  in  a  damaged 
con  lition,  and  are  repackaged  to  ensure 
that  the  commodities  arrive  at  the 
dist  ibution  point  in  wholesome 
con  lition,  CCC  will  reimburse 
Coc  jerating  Sponsors  who  are  nonprofit 
pri^  ate  voluntary  organizations  and 
coo  )eratives  for  approved  expenses 
ina  irred  for  such  repackaging.  No  prior 
app  -oval  is  required  for  such  expenses 
equ  lUng  $500  or  less.  If  such  expense  is 


estimated  to  exceed  $500,  the  authority 
to  repackage  and  incur  such  expense 
must  be  approved  by  the  Agricultural 
Counselor  or  Attache  in  advance  of 
repackaging. 

§1499.15    Arrangements  for  entry  and 
liandling  In  the  foreign  country. 

(a)  The  Cooperating  Sponsor  shall 
make  all  necessary  arrangements  for 
receiving  the  donated  commodities  in 
the  recipient  country,  including 
obtaining  appropriate  approvals  for 
entry  and  transit,  and  shall  ensure  that 
agricvdtural  commodities  which  are  to 
be  distributed  to  recipients  in  direct 
feeding  programs  shall  be  admitted  duty 
free  and  exempt  from  all  taxes.  The 
Cooperating  Sponsor  shall  be 
responsible  for  storing  and  maintaining 
the  commodities  bom  time  of  delivery 
at  port  of  entry  or  point  of  receipt  from 
originating  carrier  in  such  manner  as  to 
ensure  that  the  commodities  remain  in 
good  condition  until  their  distribution, 
sale  or  barter. 

(b)  The  Cooperating  Sponsor  may  use 
either  of  the  following  methods  to 
arrange  for  the  transport,  storage,  and 
distribution  from  designated  points  of    . 
entry  or  ports  of  entry  when  CCC  has 
agreed  to  pay  costs  of  such  services: 

-   (1)  Through  bill  of  lading;  or 

(2)  Contract  directly  with  suppliers  cif 
services,  and  submit  a  billing,  with 
supporting  dociunentation,  to  CCC 
indicating  actual  costs  incurred.  All 
supporting  documentation  must  be  sent 
to  the  Director,  PubUc  Law  480-OD. 
Payment  will  be  made,  at  the  option  of 
COC,  in  dollars  at  the  exchange  rate  as 
of  the  date  of  payment  by  CCC,  or  in 
foreign  currency. 

§  1499.16    Disposition  of  commodities  unfit 
for  authorized  use. 

(a)  Prior  to  delivery  to  Cooperating 
Sponsor  at  discharge  port  or  point  of 
entry.  If  the  commodity  is  damaged 
prior  to  deUvery  to  a  governmental 
Cooperating  Sponsor  at  discharge  port 
or  point  of  entry  overseas,  the 
Agricultural  Counselor  or  Attache,  or 
CCC  designated  representative,  shall 
immediately  arrange  for  inspection  by  a 
public  health  official  or  other  competent 
authority.  A  nongovernmental 
Cooperating  Sponsor  shall  arrange  for 
such  inspection  of  commodities 
damaged  prior  to  delivery.  If  the 
commodity  is  determined  to  be  unfit  for 
the  use  authorized  in  the  Program 
Agreement,  the  commodities  shall  be 
disposed  of  in  accordance  with  the 
priority  set  forth  in  paragraph  (b)  of  this 
section.  Expenses  Incidental  to  the 
handling  and  disposition  of  the 
damaged  commodity  shall  be  paid  by 
CCC  from  the  sales  proceeds  or  from  an 
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appropriate  CCC  account  as  determined 
by  CCC  The  net  proceeds  of  sales  shall 
be  deposited  with  the  U.S.  Disbursing 
Officer  American  Embassy,  for  the 
credit  of  CCC  in  an  appropriate  CCC 
account  as  determined  by  CCC. 
However,  if  the  commodities  were 
donated  for  monetization  programs,  the 
net  sales  proceeds,  after  deducting 
expenses  incidental  to  handUng  and 
disposition  of  the  damaged  commodity, 
shall  be  deposited  to  the  special  account 
established  for  monetized  proceeds,  and 
the  Cooperating  Sponsor  is  responsible 
for  docimienting  the  amount  of  the  sales 
proceeds  from  the  sale  of  damaged 
commodities  deposited  to  the  sp)ecial 
account.  The  Cooperating  Sponsor  shall 
seek  guidance  from  CCC  regarding  sales 
proceeds  in  the  event  the  Ck>operaUng 
Sponsor  executed  a  sales  agreement 
under  which  title  passed  to  the 
purchaser  prior  to  delivery. 

(b)  After  delivery  to  Cooperating 
Sponsor.  If  after  arrival  in  a  foreign 
coimtry  it  appears  that  the  commodity, 
or  any  part  thereof,  may  be  unfit  for  the 
use  authorized  in  the  Program 
Agreement,  the  Cooperating  Sponsor 
shall  immediately  arrange  for  inspection 
of  the  commodity  by  a  public  health 
official  or  other  competent  authority 
approved  by  the  Agricuhural  Counselor 
or  Attache.  If  no  competent  local 
authority  is  available,  the  Agricultural 
Counselor  or  Attache  may  determine 
whether  the  commodities  are  unfit  for 
the  use  authorized  in  the  Program 
Agreement,  and,  if  so,  may  direct 
disposal  in  accordance  with  paragraphs 
(b)  (1)  through  (4)  of  this  section.  The 
Cooperating  Sponsor  shall  arrange  for 
the  recovery  for  authorized  use  of  that 
part  designated  during  the  inspection  as 
suitable  for  authorized  use.  If,  after 
inspection,  the  commodity  (or  any  part 
thereof)  is  determined  to  be  unfit  for 
authorized  use,  the  Cooperating  Sponsor 
shall  notify  the  Agricultural  Counselor 
or  Attache  of  the  circumstances 
pertaining  to  the  loss  or  damage.  With 
the  concurrence  of  the  Agricultural 
Coimselor  or  Attache,  the  commodity 
determined  to  be  xmfit  for  authorized 
use  shall  be  disposed  of  in  the  following 
order  of  priority: 

(1)  By  transfer  to  an  approved  section 
416(b)  program  for  use  as  fivestock 
feeding  feed.  CCC  shall  be  advised 
promptly  of  any  such  transfer  so  that 
shipments  from  the  United  States  to  the 
Uvestock  feeding  program  can  be 
reduced  by  an  equivalent  amount; 

(2)  Sale  for  the  most  appropriate  use, 
i.e.,  animal  feed,  fertilizer,  or  industrial 
use,  at  the  highest  obtainable  price. 
When  the  commodity  is  sold,  all  U.S. 
Government  markings  shall  be 
obliterated  or  removed; 


(3)  By  donation  to  a  governmental  or 
charitable  organization  for  use  as  animal 
feed  or  for  other  non-food  use;  or 

(4)  If  the  commodity  is  unfit  for  any 
use  or  if  disposal  in  accordance  with 
paragraph  (b)(1),  (2)  or  (3)  of  this  section 
is  not  possible,  the  commodity  shall  be 
destroyed  under  the  observation  of  a 
representative  of  the  Agricultural 
Counselor  or  Attache,  if  practicable,  in 
such  maimer  as  to  prevent  its  use  for 
any  purpose. 

Expenses  incidental  to  the  handling  and 
disposition  of  the  damaged  commodity 
shall  be  paid  by  the  Cooperating 
Sponsor  unless  it  is  determined  by  the 
Agricultural  Counselor  or  Attache  that 
the  damage  could  not  have  been 
prevented  by  the  Cooperating  Sponsor 
imder  the  terms  of  the  Program 
Agreement.  Actual  expenses  inairred. 
including  third  party  costs,  in  effecting 
any  sale  may  be  deducted  from  the  sales 
proceeds  and.  except  for  monetization 
programs,  the  net  proceeds  shall  be 
deposited  with  the  U.S.  Disbursing 
Officer,  American  Embassy,  with 
instructions  to  credit  the  deposit  to  an 
appropriate  CCC  account  as  determined 
by  CCC.  In  monetization  programs,  the 
gross  proceeds  shall  be  deposited  in  the 
special  interest  bearing  account  and 
after  approved  costs  related  to  the 
handling  and  disposition  of  damaged 
commodities  are  paid,  remaining  funds 
used  for  purposes  of  the  approved 
program.  The  Cooperating  Sponsor  shall 
promptly  furnish  to  the  Agricultural 
Counselor  or  Attache  a  written  report  of 
all  circumstances  relating  to  the  loss 
and  damage.  The  report  and  any 
supplemental  report  shall  include  a 
certification  by  a  pubfic  health  official 
or  other  competent  authority  of  the 
exact  quantity  of  the  damaged 
commodity  disposed  of  because  it  was 
determined  to  be  unfit  for  the  use 
authorized  in  the  Program  Agreement.  A 
report  must  also  be  provided  to  the 
Chief,  Debt  Management  Division, 
KCFMO,  of  action  taken  to  dispose  of 
commodities  unfit  for  authorized  use. 

§1499.17  Liability  for  k>ss,  damage,  or 
Improper  distribution  of  commodities- 
claims  and  procedures. 

(a)  Fauh  of  Cooperating  Sponsor  prior 
to  loading  on  ocean  vessel.  If  the 
Cooperating  Sponsor  fails  to  have  a 
vessel  for  loading  at  the  U.S.  port  of 
export  in  accordance  with  the  agreed 
shipping  schedule,  the  Cooperating 
Sponsor  shall  immediately  notify 
KCCO,  Chief,  Export  Operations 
Division.  CCC  will  determine  whether 
the  commodity  shall  be:  Moved  to 
another  available  outlet;  stored  at  the 
port  for  delivery  to  the  Cooperating 
Sponsor  when  a  vessel  is  available  for 


loading;  or  disposed  of  as  CCC  may 
deem  proper.  The  Cooperating  Sponsor 
shall  take  such  action  as  directed  by 
CCC  and  shall  reimburse  CCC  for 
expenses  incurred. 

fb)  Fault  of  others  prior  to  loading  on 
ocean  vessel.  When  any  damage  or  loss 
to' the  commodity  occurs  which  is 
attributable  to  a  warehouseman,  carrier, 
or  other  person  between  the  time  title  is 
transferred  to  a  Cooperating  Sponsor 
and  the  time  the  commodity  is  loaded 
on  board  vessel  at  designated  port  of 
export,  the  Cooperating  Sponsor  shall 
immediately  notify  KCFMO,  Chief,  Debt 
Management  Office.  The  Cooperating 
Sponsor  shall  promptly  assign  to  CCC 
any  rights  to  claims  which  may  accrue 
as  a  result  of  such  loss  or  damage  and 
shall  promptly  forward  to  CCC  all 
documents  pertaining  thereto.  CCC  shall 
have  the  right  to  initiate,  prosecute,  and 
retain  the  proceeds  of  all  claims  for  such 
loss  or  damage. 

(c)  Survey  and  outturn  reports.  (1) 
Unless  the  Program  Agreement  provides 
otherwise,  CCC  shall  arrange  for  an 
independent  cai^go  surveyor  to  attend 
the  discharge  of  the  cargo  and  to  report 
on  the  quantity  and  condition  of  the 
commodities  discharged  and  the 
probable  cause  of  any  damage.  All 
cargoes  provided  under  an  agreement 
shall  be  surveyed.  If  practicable,  the 
examination  of  the  cargo  shall  be 
conducted  jointly  by  the  surveyor,  the 
consignee,  and  the  ocean  carrier,  and  ' 
the  survey  report  shall  be  signed  by  all 
parties. 

(2)  (i)  If  the  Cooperating  Sponsor 
arranges  for  an  independent  cargo 
surveyor,  the  Cooperating  Sponsor  shall 
obtain  a  certification  by  a  pubUc  health 
official  or  similar  competent  authority 
as  to  the  condition  of  the  commodity  in 
any  case  where  a  damaged  commodity 
app>ears  to  be  unfit  for  the  use  / 

authorized  in  the  Program  Agreement; 
and  a  certificate  of  disposition  in  the 
event  the  commodity  is  determined  to 
be  imfit  for  its  intended  use.  Such 
certificates  shall  be  obtained  as  soon  as 
possible  after  discharge  of  the  cargo. 
The  Cooperating  Sponsor  shall  forward 
any  narrative  chronology  or  other 
commentary  it  can  provide  to  assist  in 
the  adjudication  of  ocean  transportation 
claims  and  shall  prepare  such  a 
narrative  in  any  case  where  the  loss  is 
estimated  to  be  in  excess  of  $5,000.00. 
The  Cooperating  Sponsor  may,  at  its 
option,  also  engage  the  independent 
surveyor  to  supervise  clearance  and 
delivery  of  the  cargo  from  customs  or 
port  areas  to  the  Cooperating  Sponsor  or 
its  agent  and  to  issue  delivery  survey, 
reports  thereon. 

(ii)  In  the  event  of  cargo  loss  and 
damage,  the  Cooperating  Sponsor  shall 


provide  the  names  and  addresses  of 
individuals  who  were  present  at  the 
time  of  discharge  and  during  siirvey  and 
who  can  verify  the  quantity  lost  or 
damaged.  For  bulk  grain  shipments,  in 
those  cases  where  the  Coop>erating 
Sponsor  is  responsible  for  survey  and 
outturn  reports,  the  Cooperating 
Sponsor  shall  obtain  the  services  of  an 
independent  surveyor  to: 

(Aj  Observe  the  discharge  of  the  cargo 
and  report  on  discharging  methods 
includiing  scale  type,  calibrations  and 
any  other  factor  which  may  affect  the 
accuracy  of  scale  weights,  and  if  scales 
are  not  used,  the  reason  should  be  stated 
and  the  method  of  weight  deteimination 
fully  described; 

(B)  Estimate  the  quantity  of  cargo,  if 
any,  lost  during  discharge  through 
carrier  negligence; 

[Q  Ad\nse  on  the  quality  of 
sweepings: 

CD)  Obtain  copies  of  port  or  vessel 
records,  if  possible,  showing  quantity 
discharged;  and 

(E)  Provide  immediate  notification  to 
the  Cooperating  Sponsor  if  additional 
services  are  necessary  to  protect  cargo 
interests  of  if  surveyor  has  reason  to 
heUeve  that  the  correct  quantity  was  not 
discharged.  In  the  case  of  shipments 
arriving  In  container  vans,  Cooperating 
Sponsors  shall  require  the  independent 
surveyor  to  list  the  container  van 
numbers  and  seal  numbers  shown  on 
the  container  vans,  end  indicate 
whether  the  seals  were  intact  at  the  time 
the  container  vans  were  opened,  {^d 
whether  the  container  vans  were  in  any 
way  damaged.  To  the  extent  possible, 
the  independent  surveyor  should 
observe  discharge  of  container  vans 
from  the  vessel  to  ascertain  whether  any 
damage  to  the  container  van  occurred 
and  arrange  for  surveying  the  contents 
as  soon  as  possible  a^er  opening. 

(iii)  Cooperating  Sponsors  shall  send 
copies  to  KCFMO.  Chief.  Debt 
Management  Office  of  all  reports  and 
docxunents  pertaining  to  the  discharge 
of  commodities. 

(iv)  CCC  will  reimburse  the 
Cooperating  Sponsor  for  incurred  costs 
upon  receipt  of  the  survey  report  and 
the  surveyor's  invoice  or  other 
documents  that  estabUsh  the  survey 
cost.  CCC  shall  not  reimburse  a 
Cooperating  Sponsor  for  the  costs  of 
only  a  delivery  survey,  in  the  absence  of 
a  discharge  survey,  or  for  any  other 
survey  not  taken  contemporaneously 
with  the  discharge  of  the  vessel,  unless 
such  deviation  is  justified  to  the 
satisfaction  of  CCC 

(3)  Survey  contracts  shall  be  let  on.a 
competitive  bid  basis  unless  CCC 
detennines  that  the  use  of  competitive 
bids  would  not  be  practicable.  CCC  may 
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prec  ude  the  use  of  certain  surveyors 
because  of  conflict5  of  interest  or  lack  of 
demonstrated  capability  to  properly 
carrw  out  surveyixtg  respcHisibilities. 

(dl  Ocean  carrier  loss  and  damage.  (1) 
Notv  ithstanding  transfer  of  title  to  the 
Cooj  erating  Sponsor,  the  CCC  shall 
have  the  ri^t  to  file,  pursue,  and  retain 
the  [  roceeds  of  coUeciion  from  claims 
arisi  ig  from  ocean  transportation  ~bargo 
loss  md  damage,  including  loss  and 
dami  ige  occmring  between  the  time  of 
tranj  fer  of  title  and  loading  aboard  a 
vess(  l.  CCC  assimies  general  average 
cont  ibutions  and  all  vaUd  general 
aver  ige  incidents  which  may  arise  &t>m 
the  I  lovement  of  commodity  to  the 
dest:  nation  ports.  CCC  shall  receive  and 
retai  1  all  allowances  in  general  average. 
Whe  re  the  Cooperating  Sponsor  pays 
the  <  cean  freight  or  a  portion  thereof,  it 
shal  be  entitled  to  pro  rata 
reim  )ursement  received  from  any 
claii  IS  related  to  ocean  freight  chained. 

(2  The  Cooperating  Sponsor  shall: 
File  lotice  with  the  ocean  carrier 
imm  adiately  upon  discovery  of  any 
cargi  I  loss  or  damage,  promptly  initiate 
claii  IS  against  the  ocean  carriers  for 
suet  loss  and  damage,  take  all  necessary 
acti(  n  to  obtain  restitution  for  losses, 
and  provide  CCC  copies  of  all  such 
claii  is.  Notwithstanding  the  foregoing, 
the  ( looperating  Sponsors  need  not  file 
a  cU  im  when  the  cargo  loss  is  less  than 
$10< .  or  in  any  case  when  the  loss  is 
betv  een  $100  and  $300  and  the 
Coo  lerating  Sponsors  determine  that 
the  I  ost  of  fiUng  and  collecting  the 
claii  3  will  exceed  the  amount  of  the 
clai]  1.  Cooperating  Sponsors  shall 
tran  imit  to  KCFMO,  Chief.  Debt 
Mar  agement  Office  information  and 
doa  [mentation  on  such  lost  or  damaged 
ship  ments  when  no  claim  is  to  be  filed. 
Wh(  n  General  Average  has  been 
decfered.  Cooperating  Sponsors  need 
not  file  or  collect  claims  for  loss  of,  or 
dainage  to,  commodities. 

(gI  Amounts  collected  by  Cooperating 
Spo  isors  on  claims  against  ocean 
carr  ers  which  are  less  than  $200  may  be 
reta  ned  by  the  Cooperating  Sponsor. 
On  I  laims  involving  loss  of  damage  of 
$20  I  or  more  the  Cooperating  Sponsors 
ma)  retain  from  collections  received  by 
thei  1,  either  $200  plus  10  percent  of  the 
diff(  rence  between  $200  and  the  total 
amc  unt  collected  on  the  claim,  up  to  a 
ma>  imum  of  $500;  or  the  actual 
adn  inistrative  expenses  incurred  in 
coll  iction  of  the  claim,  provided 
rete  ition  of  such  administrative 
expi  snses  is  approved  by  CCC. 
All(  wable  collection  costs  shall  not  to 
incl  jde  attorneys  fees,  fees  of  collection 
age  icies,  and  similar  costs.  In  no  event 
wil  CCC  pay  collection  costs  in  excess 
of  t  s  amount  collected  on  the  claim. 


(4)  The  Cooperating  Sponsors  also 
may  retain  frxxn  claim  recoveries 
remaining  after  allowable  deductions  for 
administrative  expenses  of  collection, 
the  amount  of  any  special  charges,  such 
as  handling  and  packing  costs,  which 
the  Cooperating  Sponsor  has  incurred 
on  the  lost  or  damaged  OHnmodity  and 
which  are  included  in  the  claims  and 
paid  by  the  liable  party. 

(5)  The  Cooperating  Sponsor  may 
redetermine  claims  on  the  basis  of 
additional  docimientation  or 
information  not  considered  when  the 
claims  were  originally  filed  when  such 
dociunentation  or  information  clearly 
changes  the  ocean  carrier's  liability. 
Approval  of  suc^  changes  by  CCC  is  not 
required  regardless  of  amount.  However, 
copies  of  redetermined  claims  and 
supporting  documentation  or 
information  shall  be  furnished  to  CCC. 

(6)  The  Cooperating  Sponsor  may 
negotiate  compromise  settlements  of 
claims  of  any  amount,  provided  that 
proposed  compromise  settlements  of 
claijns  having  a  value  of  $5,000  or  more 
shall  require  prior  approved  in  writing 
by  CCC.  When  a  claim  is  compromised, 
the  Cooperating  Sponsor  may  retain 
frt>m  the  amount  collected,  the  amounts 
authorized  in  paragraph  (d)(3)  of  this 
section,  and  in  addition,  an  amount 
representing  such  percentage  of  the 
special  charges  described  in  paragraph    , 
(d)(4)  of  this  sectidn  as  compromised 
amount  is  to  the  full  amount  of  the 
claim.  When  a  claim  is  less  than  $600, 
the  Cooperating  Sponsor  may  terminate 
collection  activity  when  it  is  determined 
that  pursuit  of  such  claims  will  not  be 
economically  sound.  Approval  for  such 
termination  by  CCC  is  not  required; 
however,  the  Cooperating  Sponsor  shall 
notify  KCFMO.  Chief,  Debt  Management 
Division  when  collection  activity  on  a 
claim  is  terminated. 

(7)  All  amounts  collected  in  excess  of 
the  amounts  authorized  herein  to  be 
retained  shall  be  remitted  to  CCC.  For 
the  purpose  of  determining  the  amount 
to  be  retained  by  the  Cooperating 
Sponsor  fiom  the  proceeds  of  claims 
filed  against  ocean  carriers,  the  word 
"claim"  shall  refer  to  the  loss  and 
damage  to  commodities  which  are 
shipped  on  the  same  voyage  of  the  same 
vessel  to  the  same  port  destination, 
irresp^tive  of  the  kinds  of  commodities 
shipped  or  the  number  of  differenfmlls 
of  lading  issued  by  the  carrier. 

(8)  If  a  Cooperating  Sponsor  is  unable 
to  effect  collection  of  a  claim  or 
negotiate  an  acceptable  compromise 
settlement  within  the  applicable  period 
of  limitation  or  any  extension  thereof 
granted  in  %vriting  by  the  Uable  party  or 
parties,  the  rights  of  the  Cooperating 
Sponsor  to  the  claim  shall  be  assigned 
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to  CCC  in  sufficient  time  to  permit  the 
filing  of  legal  action  prior  to  the 
expiration  of  the  period  of  Umitation  or 
any  extension  thereof.  Generally,  the 
Cooperating  Sponsor  shall  assign  claim 
rights  to  CCC  no  later  than  60  days  prior 
to  the  expiration  of  the  period  of 
limitation  or  any  extension  thereof.  In 
all  cases,  the  Cooperating  Sponsor,  shall 
keep  CCC  informed  of  the  progress  of  its 
collection  efforts  and  shall  promptly 
assign  their  claim  rights  to  CCC  upon 
request.  Subsequently,  if  CCC  collects 
on  or  settles  the  claim,  CCC  shall, 
except  as  indicated  below,  pay  to  the 
Cooperating  Sponsor  the  amount  to 
which  it  would  have  been  entitled  had 
it  collected  on  the  claim.  The  additional 
10  percent  on  amounts  collected  in 
excess  of  $200  will  be  payable,  however, 
only  if  CCC  determines  that  reasonable 
efforts  were  made  to  collect  the  claim 
prior  to  the  assignment,  or  if  payment  is 
determined  to  be  commensurate  with 
the  extra  efforts  exerted  in  further 
dooimenting  the  claim.  If 
docimientation  requirements  have  not 
been  fulfilled  and  the  lack  of  such 
docimientation  has  not  been  justified  to 
the  satisfaction  of  CCC,  CCC  will  deny 
pa>'ment  of  all  allowances  to  the 
Cooperating  Sponsor. 

(9)  When  a  Cooperating  Sponsor  fails 
to  file  a  claim,  permit  a  claim  to  become 
time-barred,  or  fail  to  take  timely 
actions  to  insure  the  right  of  CCp  to 
assert  such  claims,  and  CCC  determines 
that  the  Cooperating  Sponsor  failed  to 
properly  exercise  its  responsibilities 
under  the  Agreement,  the  Cooperating 
Sponsor  shall  be  liable  to  the  United 
States  for  the  cost  l^d  freight  value  of 
the  commodities  lost  to  the  program. 

(e)  Fault  of  Cooperating  Sponsor  in 
country  of  distribution.  The  Cooperating 
Sponsor  shall  pay  to  CCC  the  value  of 
the  commodities,  proceeds  or  program 
income  lost,  damaged,  or  misused  (or 
may.  with  prior  Agricuhural  Counselor 
or  Attache  approval,  replace  such 
commodities  with  similar  commodities 
of  equal  value).  If  the  Cooperating 
Sponsor: 

(1)  improperly  distributed  a 
commodity; 

(2)  uses  a  commodity,  monetized 
proceeds  &t)m  the  sale  thereof  or 
program  income  for  purposes  not 
permitted  under  the  Program 
Agreement,  the  approved  Plan  of 
Operation  or  this  part  1499; 

(3)  causes  loss  or  damage  to  a 
commodity  or  loss  of  monetized 
proceeds  or  program  income  through 
any  act  or  omission;  or 

(4)  fails  to  provide  proper  storage, 
cafe,  and  handling.  The  Cooperating 
Sponsor  may  be  excused  of  its 
obhgations  for  such  payment  or 


replacement  if  it^is  determined  by  CCC 
that  such  improper  distribution  or  use. 
or  such  loss  or  damage,  could  not  have 
been  prevented  by  proper  exercise  of  the 
Cooperating  Sponsor's  responsibihty 
under  the  terms  of  the  Program 
Agreement.  Normal  commercial 
practices  in  the  coimtry  of  distribution 
shall  be  considered  in  determining 
whether  there  was  a  proper  exercise  of 
the  Cooperating  sponsor's 
responsibility.  Payment  by  the 
Cooperating  Sponsor  shall  be  made  in 
accordance  with  paragraph  (g)  of  this 
section. 

(f)  Fault  of  others  in  country  of 
distribution  and  in  intermediate 
country.  (1)  In  addition  to  survey  or 
outturn  reports  to  determine  ocean 
carrier  loss  and  damage,  the  Cooperating 
Sponsor  shall,  in  the  case  of  landlocked 
countries,  arrange  for  an  independent 
survey  at  the  point  of  entry  into  the 
recipient  country  and  make  a  report  as 
set  forth  in  paragraph  (c)(1)  of  this 
section.  CCC  will  reimburse  the 
Cooperating  Sponsor  for  the  costs  of 
survey  as  set  forth  in  paragraph  (c)(2)(iv) 
of  this  section. 

(2)  Where  any  damage  to  or  loss  of  the 
commodity  or  any  loss  of  monetized 
proceeds  or  program  income  is 
attributable  to  a  warehouseman,  carrier 
or  other  person,  the  Cooperating 
Sponsor  shall  make  every  reasonable 
effort  to  pursue  collection  of  claims  for 
such  loss  or  damage.  The  Cooperating 
Sponsor  shall  furnish  a  copy  of  the 
claim  and  related  documents  to  the 
Agricultural  Counsel6r  or  Attache. 
Cooperating  Sponsors  who  fail  to  file  or 
pursue  such  claims  shall  be  liable  to 
CCC  for  the  value  of  the  commodities  or 
"loss  of  monetized  proceeds  or  program 
income  is  attributable  to  a 
warehouseman,  carrier  or  other  person, 
the  Cooperating  Sponsor  shall  make 
every  reasonable  effort  to  pursue 
collection  of  claims  for  such  loss  or 
damage.  The  Cooperating  Sponsor  shall 
furnish  a  copy  of  the  claim  and  related 
documents  to  the  Agricultural 
Counselor  or  Attache.  Cooperating 
Sponsors  who  fail  to  file  or  pursue  such 
claims  shall  be  Hable  to  CCC  for  the 
value  of  the  commodities  or  monetized 
proceeds  or  program  income  lost, 
damaged,  or  misused:  Provided, 
however,  that  the  Cooperating  Sponsor 
may  elect  not  to  file  a  claim  if  the  loss 
is  less  than  $500.  The  Cooperating 
Sponsor  may  retain  $150  of  any  amoimt 
collected  on  an  individual  claim.  In 
addition.  Cooperating  Sponsors  may, 
with  the  written  approval  of  the 
Agricultural  Coimselor  or  Attache, 
retain  amounts  to  cover  special  costs  of 
collection  such  as  legal  fees,  or  pay  such 
collection  costs  with  monetized 


proceeds  or  program  income.  Any 
proposed  settlement  for  less  than  the 
full  amoimt  of  the  claim  requires  prior 
approval  by  the  Agricultural  Coiwselor 
or  Attache.  When  the  Cooperating 
Sponsor  has  exhausted  all  reasonable 
attempts  to  collect  a  claim,  it  shall 
request  the  Agricultural  Counselor  or 
Attache  to  provide  further  instructions. 

(3)  At  a  minimum,  the  Cooperating 
Sponsor  shall  pursue  any  claim  by 
initial  billings  and  with  three 
progressively  stronger  demands  at  not 
more  than  30  day  intervals.  If  these 
efforts  fail  to  elicit  a  satisfactory 
response,  legal  action  in  the  judicial 
system  of  the  cooperating  country  shall 
be  pursued  unless: 

(»)  Liability  of  the  third  party  is  not 
provable, 

(ii)  The  cost  of  pursuing  the  claim 
would  exceed  the  amount  of  the  claim, 
(iii)  The  third  party  would  not  have 
enough  assets  to  satisfy  the  claim  after 
a  judicial  decision  favorable  to  the 
cooperating  sponsor,  or 

(iv)  Maintaming  legal  action  in  the 
country's  judicial  system  would 
seriously  impair  the  Cooperating 
Spobsor's  ability  to  Qonduct  an  effective 
program  in  the  country. 

A  Cooperating  Sponsor's  decisions 
not  to  take  legal  action,  and  reasons 
therefore,  must  be  submitted  in  writing 
to  the  Agricultural  Counselor  or  Attache 
for  review  and  approval,  and  the 
Agricuhural  Counselor  or  Attache  may 
require  the  Cooperating  Sponsor  to 
obtain  the  opinion  of  competent  legal 
counsel  to  support  iu  decision.  A 
Cooperating  Sponsor  may  request 
approval  to  terminate  legal  action  after 
it  has  commenced  for  any  of  the 
exceptions  described  above  or  if  CCC 
determines  that  it  is  otherwise 
appropriate  to  terminate  legal  action 
prior  to  judgment.  In  each  instance  the 
Agricultural  Counsel  or  Attache  must 
provide  the  Cooperating  Sponsor  with  a 
written  explanation  of  its  decision.  If 
the  Agricuhural  Counselor  or  Attache 
approves  a  Cooperating  Sponsor's 
decision  not  to  take  further  action  on 
the  claim  for  reasons  described  in 
paragraph  (0(3)(iv)  of  this  section,  the 
Cooperating  Sponsor  shall  assign  the 
claim  to  CCC  and  shall  provide  to  CCC 
all  documentation  relating  to  the  claim. 
(4)  As  an  alternative  to  legal  action  in 
the  judicial  system  of  the  country  with 
regard  to  claims  against  a  public  entity 
of  the  government  of  the  cooperating 
country,  the  Cooperating  Sponsor  and 
the  cooperating  country  may  agree  in 
writing  to  settle  disputed  claims  by  an 
appropriate  administrative  procedure  or 
arbitration. 

(g)  Determination  of  value.  When 
payment  is  to  be  made  for  commodities 


misused,  lost  or  damaged,  the  value 
shall  be  detennined  on  the  basis  of  the 
domestic  market  price  at  the  time  and 
place  ^e  misuse,  loss  or  damage 
occurred.  When  it  is  not  feasible  to 
determine  such  market  price,  the  value 
shall  be  the  f.o.b.  or  f.a.s.  commercial 
export  price  of  the  commodity  at  the 
time  and  place  of  export,  plus  ocean 
freight  charges  and  other  costs  incurred 
by  the  U.S.  Goverxunent  in  making 
delivery  to  the  Cooperating  Sponsor. 
When  the  value  is  determined  on  a  cost 
basis,  the  Cooperating  Sponsor  may  add 
to  the  value  any  provable  costs  it  has 
incurred  prior  to  delivery  by  the  ocean 
carrier.  In  preparing  the  claim 
statement,  these  costs  shall  be  clearly 
segregated  from  costs  incurred  by  the 
Government  of  the  United  States.  With 
respect  to  claims  other  than  ocean 
carrier  loss  or  damage  claims,  the  value 
of  misused,  lost  or  damaged 
commodities  may  be  determined  on 
some  other  justifiable  basis,  at  the 
request  of  the  Cooperating  Sponsor  or 
upon  the  recommendation  of  the 
Agricultural  Counselor  or  Attache  or 
CCC  designated  representative.  When 
replacement  is  made,  the  value  of 
commodities  misused,  lost  or  damaged 
shall  be  their  value  at  the  time  and  place 
the  misuse,  loss,  or  damage  occurred 
and  the  value  of  the  replacement 
commodities  shall  be  their  value  at  the 
time  and  place  replacement  is  made. 

(h)  Reporting  losses  to  the 
Agricultural  Counselor  or  Attache  or 
CCC  designated  representative.  (1)  The 
Cooperating  Sponsor  shall  promptly 
notify  the  Agricultural  Counselor  or 
Attache  or  CCC  designated 
representative,  in  writing,  of  the 
dnnmistances  pertaining  to  any  loss, 
damage,  or  misuse  of  commodities 
valued  at  $500  or  more  occurring  within 
the  coimtry  of  distribution  or 
intermediate  coimtry.  The  report  shall 
be  made  as  soon  as  the  Cooperating 
Sponsor  has  adequately  investigated  the 
circumstances,  but  in  no  event  more 
than  ninety  (90)  days  from  the  date  the 
loss  became  known  to  the  Cooperating 
Sponsor.  The  report  shall  identify  the 
party  in  possession  of  the  commodities 
and  the  party  responsible  for  the  loss, 
damage  or  misuse;  the  kind  and 
quantities  of  commodities:  the  size  and 
type  of  containers;  the  time  and  place  of 
misuse,  loss,  or  damage;  the  current 
location  of  the  commodity;  the  Program 
Agreement  nimiber,  the  CCC  contract 
numbers,  or  if  unknown,  other 
identifying  numbers  printed  on  the 
commodity  containers;  the  action  taken 
by  the  Cooperating  Sponsor  with  respect 
to  recovery  or  disposal;  and  the 
estimated  value  of  the  commodity.  The 


Coopen  ting  Sponsor  shall  explain  the 
unavail  ibiUty  of  any  of  the  above 
infomu  ion.  The  Cooperating  Sponsor 
shall  al)  o  report  the  details  regarding 
any  losi  or  misuse  of  monetized 
proceec  s  or  program  income. 

(2)  Tl  e  Cooperating  Sponsor  shall 
report  (  aaiterly  to  the  Agricultural 
Counse  or  or  Attache  any  loss,  damage 
toorm  suseofcommodities  resulting  in 
loss  of  1 9ss  than  $500.  The  Cooperating 
Sponso  shall  inform  the  Agricultural 
Counse  or  or  Attache  or  CCC  designated 
represe  ktative  if  it  has  reason  to  believe 
there  is  a  pattern  or  trend  in  the  loss, 
damage ,  or  misuse  of  such  commodities 
and  sul  mit  a  report  on  the  basis 
describ  kI  in  paragraph  (h)(1)  of  this 
section  together  with  such  other 
inform!  tion  as  the  Cooperating  Sponsor 
has  ava  lable  to  it.  The  Agricultural 
Counse  or  or  Attache  may  require 
additio  lal  information  about  any 
comma  iities  lost,  damaged  or  misused 
if  it  bel  eves  such  information  is 
necessj  ry  in  order  to  maintain  the 
integrit  r  of  the  program. 

(i)  H<  ndling  claims  proceeds.  Claims 
against  ocean  carriers  shall  be  collected 
in  U.S.  dollars  (or  in  currency  in  which 
freight  s  paid,  or  a  pro  data  share  of 
either)  md  shall  be  remitted  (less 
amoun  s  authorized  to  be  retained)  by 
Cooper  ition  Sponsors  to  CCC.  Claims 
against  Cooperating  Sponsors  shall  be 
paid  to  CCC  in  U.S.  dollars.  With 
respect  to  commodities  lost,  damaged  or 
misuse  1,  amounts  paid  by  Cooperating 
Sponsc  rs  and  third  parties  in  the 
countr  '  of  distribution  shall  be 
deposi  ed  with  the  U.S.  Disbursing 
Officer  American  Embassy,  preferably, 
in  U.S.  dollars  with  instructions  to 
credit  \  le  deposit  to  an  appropriate  CCC 
accoun  t  as  determined  by  CCC,  or  in 
'  local  a  irrency  at  the  official  exchange 
rate  ap  >licable  to  dollar  imports  at  the 
time  o:  deposit  with  instructions  to 
credit  t  le  deposit  to  an  appropriate  OCC 
accoux  t  as  determined  by  OCC.  With 
resped  to  monetized  proceeds  and 
prograj  a  income,  amounts  recovered 
may  b<  deposited  in  the  same  accoimt 
as  the  1  aonetized  proceeds  and  may  be 
used  f(  r  purposes  of  the  program, 

f  1499.1 6    Records  and  repofting 
requir*  nants. 

(a)  f  xords  and  reports— general 
requirt  ments.  (1)  The  Cooperating 
Spons4  r  shall  maintain  records  and 
docum  Bnts  in  a  manner  which 
accura  ely  reflects  all  transactions 
pertaii  ing  to  the  receipt,  storage, 
distrib  ition  sale,  inspection  and  use  of 
commi  dities  and  the  receipt  and 
disbur  lement  of  any  monetized 
procee  Is  and  program  income, 
includ  ng  interest  and  tees.  Such 


records  shall  be  retained  for  a  period  of 
three  years  from  the  close  of  the  U.S. 
fiscal  year  to  which  they  peilain.  The 
Cooperating  Sponsor  shall  provide  CCC 
with  any  records,  or  copies  thereof, 
requested  by  CCC 

(2)  The  Cooperating  Sponsor  shall 
cooperate  with  and  assist  to  U.S. 
government  representatives  to  enable 
examination  of  any  activities,  facilities 
or  records  of  the  Cooperating  Sponsor 
pertaining  to  the  receipt,  storage, 
distribution,  sale,  inspection  and  use  of 
commodities  and  the  receipt  and 
disbursement  of  any  monetized 
proceeds  and  program  income, 
including  interest  and  fees. 

(b)  Evidence  of  export.  The 
Cooperating  Sponsor  shall,  within  thirty 
(30)  days  after  export,  furnish  evidence 
of  export  of  the  agricultural 
commodities  to  the  Director,  P.L.  480- 
OD.  If  export  is  by  sea  or  air,  two  copies 
of  the  on  board  carrier's  bill  of  lading  or 
consignee's  receipt  authenticated  by  a 
representative  of  the  U.S.  Customs 
Service  shall  be  furnished.  The  evidence 
of  export  must  show  the  kind  and 
quantity  of  agricultiiral  commodities 
exported,  the  date  of  export,  and  the 
destination  country. - 

(c)  Special  reports  required  under 
section  416(b).  (1)  The  Cooperating 
Sponsor  shall  submit  a  seniiannual 
Logistics  Report  to  the  Director.  PAD, 
and  to  the  ^ricultural  Counselor  or 
Attache  or  CCC  designated  ( 
representative.  The  first  logistics  report 
shall  be  submitted  on  or  before  the  date 
specified  in  the  section  416(b)  Program 
Agreement  and  shall  cover  the  full 
period  since  the  date  of  that  agreement 
Subsequent  reports  shall  be  made  at  six 
month  intervals  during  the  period  in 
which  conunodities  received  are  being 
distributed  by  the  Cooperating  Sponsor. 
The  logistics  report  shall  contain  the 
following  information: 

(i)  Receipts  of  agricultural  commodity 
including  the  name  of  each  vessel, 
discharge  ports,  the  date  discharge  was 
completed,  the  condition  of  the 
commodities  on  arrival,  any  significant 
loss  or  damage  in  transit;  advice  of  any 
claim  for,  or  recovery  of,  or  reduction  of 
freight  charges  due  to  loss  or  damage  in 
traiuit  on  U.S.  flag  vessels; 

m)  Estimated  commodity  inventory  at 
the  §nd  of  the  reporting  period; 

(iii)  Quantity  of  commodity  on  order 
and  in  transit  during  the  reporting 
period; 

(iv)  Status  of  claims  for  commodity 
losses  both  resolved  and  unresolved 
during  the  reporting  period;  and 

(v)  Quantity  of  commodity  damaged 
or  declared  unfit  during  the  reporting 
period. 
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(2)  In  the  event  that  an  approved 
program  calls  for  the  monetization  of 
all,  or  any  portion  of  the  donated 
agricultural  commodities,  the 
Cooperating  Sponsor  shall  also  submit  a 
semiannual  monetization  report  to  the 
Director,  PAD,  containing  the 
information  specified  below,  and  a 
quarterly  report  to  the  Controller.  CCC, 
containing  the  information  specified  in 
paragraphs  (c)(2)(i)  through  (iv)  of  this 
section.  The  first  monetization  report 
shall  be  submitted  by  the  date  specified 
in  the  section  416(b)  Program 
Agreement  and  shall  cover  the  full 
period  from  the  date  of  that  agreement. 
Reports  thereafter  should  cover  each 
subsequent  semiannual  or  quarterly 
period  in  which  commodities jreceived 
are  being  distributed,  or  monetized 
proceeds  are  being  held  or  disbiu'sed,  by 
the  Cooperating  Sponsor.  The 
monetization  report  must  contain  the 
following  data: 

(i)  The  quantity  of  each  type  of 
commodity  furnished  for  the  purpose  of 
sale  or  barter,  and  the  actual  amoiuit 
sold  or  battered; 

(ii)  The  amount  of  funds  and  value  of 
services  generated  bom  sales  and  barter 
of  the  commodities,  in  both  local 
currency  and  U.S.  dollar  equivalent 

(iii)  Deposits  into  and  disbursements 
frt>m  the  special  account,  the  total 
amount  of  funds  used  to  date,  and 
balance  in  special  account,  in  both  local 
currencies  and  U.S.  dollar  equivalents. 

(iv)  The  amount  of  generated 
currencies  not  yet  programmed  that  will 
be  used  and  an  estimate  of  when  they 
will  be  disbursed. 

(v)  A  thorough  description  of  how  the 
funds  and  services  generated  were  or 
will  be  used,  including  information 
regarding  project  goals. 
accompUshments,  and  the  number  of 
beneficiaries. 

(vi)  Quantity  of  commodities  as  yet 
unsold,  and  an  estimate  of  when  sales 
and  barter  mil  be  completed. 

(vii)  A  thorough  description  of  the 
efiiectiveness  of  sales  and  barter 
provisions  in  facilitating  the 
distribution  of  commodities  and 
products  to  targeted  recipients. 

(viii)  A  description  of  the  extent,  if 
any,  that  sales,  barter  or  use  of  section 
416(b)  commodities: 

(A)  afl^ected  the  usual  mariceting  of  the 
United  States; 

(B)  displaced  or  interfered  with 
commercial  sales  of  the  United  States; 

(C)  disrupted  world  commodity  prices 
or  normal  patterns  of  trade  with  fiiendly 
countries;  and 

(D)  discouraged  local  production  and 
marinating  of  commodities  in  the 
recipient  country; 


(ix)  An  explanation  of  the  extent  to 
whidi  agreement  objectives  were 
achieved. 

(x)  Recommendations  for  improving 
sale,  barter,  or  use  provisions  of  future 
section  416(b)  programs. 

$1499.19  TfmlnaBon  of  pfogram. 
All  or  any  part  of  the  assistance 
provided  under  a  Program  Agreement, 
including  commodities  in  transit,  may 
be  su^nded  or  terminated  by  CCC  if: 

(a)  llie  Cooperating  Sponsor  fails  to 
comply  with  the  provisions  of  the 
Pro-am  Agreement  or  this  part; 

(b)  It  is  determined  by  OCC  that  the 
continuation  of  such  assistance  is  no 
longer  necessary  or  desirable;  or 

(c)  OCC  determines  that  storage 
faciUties  are  inadequate  to  prevent 
spoilage  or  waste  or  that  distribution  of 
commodities  will  result  in  substantial 
disincentive  to,  or  interfere  with, 
domestic  production  or  marketing  in  the 
recipient  coimtry. 

{1499.20   Sample  document*  and 
guidelines  for  developing  proposals  and 
rsports. 

To  assist  with  effective  reporting  on 
program  logistics  and  monetization.  etc.. 
guidelines  have  been  developed. 
Examples  of  these  guidelines  may  be 
obtained  from  the  Director.  PAD. 

Signed  this  7th  day  of  Febniaiy  1994,  in 
Washington.  DC 
C3iristopher  E.  Goldthwait, 
General  Sales  Manger,  FAS,  and  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  94-3212  Filed  2-11-04;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  306. 318  and  381 
pocket  No.  92-022P] 
RIN0583-AB62 

Procedures  for  Appealing  Product 
Retentions 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
require  appeals  above  the  circuit 
supervisor  level  that  are  releted  to 
disposition  of  retained  meat  and  poultry 
product  to  be  made  in  writing;  provide 
that  an  establishment  has  20  calendar 
days  to  appeal  a  retention,  recondition 
or  rework  product,  or  properly  dispose 
of  the  product;  and  establish  procedures 
to  ensure  appropriate  disposition  of 


product  immediately  after  a  decision 
has  been  reached  on  an  appeaL  The 
proposal  also  would  allow 
establishments  to  accumulate  retained 
product  for  the  purpose  of  re- 
examination with  speciahzed  detecting 
equipment  provided  written  procedures 
for  such  activity  are  approved  by  the 
Regional  Director.  This  proposal  rule 
responds  to  recommendiations  from 
USDA's  Office  of  Inspector  General. 
DATES:  Comments  must  be  received  on 
or  before  March  16, 1994. 
ADDRESSES:  Written  comments  to  PoUcy 
Office,  Attn:  Diane  Moore,  FSIS  Hearing 
Clerk,  room  3171,  South  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  (See  also  COMMENTS  under 
SUPPtEMENTARY  INFORMATION.) 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  D.  Murphy,  Director.  Processing 
Operations  Staff.  Inspection 
Management  Program,  Inspection 
Operations,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  720-3491. 

SUPPLEMENTARY  MFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
action.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  Docket 
No.  92-022P.  Any  person  desiring 
opportunity  for  oral  presentation  of 
views,  as  provided  under  the  Poultry 
Products  Inspection  Act,  must  make 
such  request  to  Mr.  Murphy  so  that 
arrangements  may  be  made  for  such 
views  to  be  orally  presented.  A  record 
will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Pohcy 
Office  from  9  ajn.  to  12:30  p.m.  and 
bom  1:30  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Executive  Order  12866 

This  proposed  rule  is  in  conformance 
with  Executive  Order  12866.  This 
proposed  rule:  (1)  Would  have  an  effect 
on  ihe  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  on^te,  local, 
or  tribal  governments  or  oukmunities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entiUements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obUgations  of  recipients 
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thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  ppempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  meat  or  poultry  products  that 
are  in  addition  to,  or  different  than, 
those  imposed  imder  the  FMIA  and 
PPIA.  States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  estabUshment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  or  poultry  inspection 
programs  must  impose  requirements  on 
State  inspected  products  and 
establishments  that  are  at  least  equal  to 
those  required  under  the  FMIA  and 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  Part  335  of 
Federal  meat  inspection  regulations  and 
Part  381.  Subpart  W  of  the  poultry 
products  inspection  regulations,  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule, 
if  the  challenge  involves  any  decision  of 
an  inspector  relating  to  inspection 
services  provided  under  the  FML\  and 
PPIA. 

Efliects  on  Small  Entities 

The  Administrator,  FSIS,  has  made  an 
initial  determination  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
provides  a  time  limit  of  20  calendar 
days  to  appeal  a  decision  to  retain  meat 
or  poultry  products  that  was  made  by 
the  in-plant  inspector  and  concurred  in 
by  the  circuit  supervisor,  recondition  or 
rework  product,  or  properly  dispose  of 
the  product.  FSIS  has  determined  that  a 


20-d  ly  time  period  provides  ample  time 
for  tl  e  estabUshment  to  research  and 
evah  ate  the  situation  and  make  a 
decij  ion  on  whether  to  recondition  or 
rewc  rk  the  product  or  request  that  the 
prod  ict  be  condemned  by  the  inspector. 
In  ac  dition,  the  proposal  would  require 
that  I  istablishment  management  make 
such  appeals  in  writing.  The  proposal 
wou  d  exempt  establishments  from  the 
20-d(  y  time  limit  for  reconditioning  and 
rewc  rking  product  when  establishments 
inter  d  to  accumulate  product  for  re- 
exan  ination  by  mechanical  detecting 
deviaes.  Because  of  the  expense  to 
estab  lishmentS'Of  renting  mechanical 
dete<  ting  equipment  and  employing 
tech]  idans  to  operate  the  equipment, 
some  establishments  may  elect  to  store 
prod  ict  suspected  of  being  adulterated 
until  a  sufficient  amount  is  accumulated 
to  ju!  tify  the  cost  of  the  detection 
equij  ment  and  technicians.  However, 
the  /  gency  would  allow  the 
accui  Qulation  of  suspect  product 
beyoi  >d  the  20  days  only  if  the 
estab  ishment  has  written  procedures  on 
file  t  at  provide  information  to  assure 
that    le  identity,  location  and  security 
of  su  pect  product  is  maintained. 

Th  !  Agency  has  determined  that  the 
addil  lonal  paperworlrburden  associated 
with  ihis  proposed  rule  is  necessary  to 
main  ain  control  of  and  assure  proper 
disp(  sition  of  product  that  may  be 
adult  anted.  The  Agency  has  reviewed 
the  n  cordkeeping  requirements  and  has 
detei  nined  that  they  do  not  impose  a 
signi  icant  burden  on  small  entities. 

Pape  -work  Requirements 

Th  s  proposal  would  require  that 
estab  ishments  electing  to  accuimulate 
prodi  ict  for  re-examination  with 
meet  anical  detection  devices  submit 
writti  in  procedures  to  the  Regional 
Direc  tor  for  prior  approval.  Approval  of 
the  V  ritten  procedure  will  be  based  on 
the  ei  tablishment's  ability  to  provide 
the  p  lysical  space  to  store  the 
accu]  lulated  product  and  its  abiUty  to 
assui  J  that  the  identity  and  security  of 
the  p  -oduct  is  maintained.  These 
proc«  dures  would  describe  how  the 
estab  ishment  will  maintain  the  identity 
of  th<  suspect  product,  where  the 
susp<  ct  product  will  be  stored,  how 
long  he  product  will  be  stored,  and 
what  measures  will  be  taken  to  secure 
the  p  oduct.  The  proposal  would  also 
requi  -e  that  appeals  above  the  circuit 
supervisor's  level  be  made  in  vmting. 
paperwork  requirements  will  be 
to  the  Office  of  Management 
fludget  under  the  Paperwork 
Redu  ;tion  Act  (44  U.S.C.  3501  et  seq.). 


Thesi 

subi 

and 


subni  itted 


Background 

The  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451 
et  seq.)  require  the  Secretary  of 
Agriculture  to  administer  an  inspection 
program  that  assures  consvuners  that 
meat  and  poultry  products  distributed 
in  commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged. 

During  processing,  there  are  a  nimiber 
of  ways  that  meat  and  poultry  products 
may  become  adulterated  or  misbranded. 
When  product  is  suspected  of  being 
adulterated  or  misbranded,  FSIS 
inspectors  place  a  "U.S.  Retain"  tag  on 
the  suspect  product  at  the  time  of  ' 
reinspection  at  the  official 
establishment  and  the  product  is  held 
for  further  inspection.  Upon  further 
inspection,  if  the  product  is  found  to  be 
adulterated,  it  is  subject  to 
condemnation.  However,  the  inspector 
may  permit  product  to  be  reconditioned 
or  reworked  so  it  will  not  be 
misbranded  or  adulterated  under  certain 
conditions  (9  CFR  318.2  and  381.99). 

Once  product  is  retained,  an 
establishment  must  recondition  or 
rework  the  retained  product,  properly 
dispose  of  the  product,  or  appeal  the 
inspector's/circuit  supervisor's  decision 
to  his/her  immediate  supervisor. 

Currently,  there  is  no  time  limit  on 
actions  to  be  taken  by  the  establishment 
when  product  is  retained  by  FSIS.  At 
times,  retained  product  is  accumulated 
from  different  lots  and  held  in  storage 
for  several  months  or  more  with  no 
action  taken  or  planned  by  the 
establishment. 

The  proposed  regulations  are 
intended  to  prevent  incidents  such  as 
one  recently  investigated  by  USDA's 
Office  of  Inspector  General  involving 
the  release  of  beef  trimmings  containing 
plastic  shavings  from  plastic  cutting 
boards.  The  investigation  disclosed  that 
about  160,000  pounds  of  beef  trimmings 
containing  plastic  shavings  had  been 
produced  at  different  times  at  two 
different  establishments  of  the  same 
corporation. 

Suspect  product  was  retained  by  FSIS 
in  April  and  September  1991.  FSIS 
allowed  the  release  of  all  of  the 
trimmings  in  December  1991  after 
examining  a  sample  of  product 
produced  at  one  of  the  establishments. 

The  Office  of  Inspector  General  (OIG) 
provided  a  report »  of  the  investigation 
to  the  Secretary  of  Agriculture  on  July 
30, 1992.  Although  the  investigation 


» A  copy  of  the  report  is  available  from  the  FSIS 
Hearing  Clerk,  Room  3171,  South  Building,  Food 
Safety  and  Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
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disclosed  that  FSIS's  inspection  pr(x:ess 
ensures  a  safe  and  wholesome  product, 
the  report  recommended,  among  other 
things,  that  FSIS  strengthen  its 
regulations  with  regard  to  documenting 
appeals,  providing  procedures  for 
reconsidering  retention  decisions,  and 
handling  and  disposition  of  retained 
product. 

FSIS  is  proposing  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to:  (1)  Require 
establishments  to  submit  written 
appeals  above  the  circtiit  supervisor's 
level  when  the  appeal  relates  to 
disposition  of  retained  meat  or  poultry 
product,  (2)  provide  that  an 
establishment  has  20  calendar  days  to: 
ta)  Appeal  a  retention,  (b)  recondition  or 
rewoA  product,  or  (c)  properly  dispose 
of  the  product,  and  (3)  establish 
procedures  to  ensure  appropriate 
disposition  of  product  immediately  after 
a  decision  has  been  reached  on  an 
appeal. 

FSIS  has  determined  that  a  20-day 
time  period  provides  ample  time  for  the 
establishment  to  research  and  evaluate 
the  situation  and  make  a  decision  on 
whether  to  recondition  or  reworic  the 
product  or  request  that  the  product  be 
condemned  by  the  inspector.  The  time 
limit  would  not  apply,  however,  for 
retained  product  that  is  accumulated  for 
re-examination  using  mechanical 
detecting  devices.  Frequently,  when 
contamination  (plastic,  metal  or  other 
foreign  material  capable  of  detection 
with  approved  specialized  detection 
equipment)  occurs  during  processing,  it 
is  difficult  to  visually  determine  the 
precise  amount  of  product  affected. 
Therefore,  FSIS  permits  the  use  of 
approved  mechanical  detection  devices, 
such  as  X-ray  equipment,  to  be  used  by 
establishments  to  detect  such 
contamination  and  to  salvage  the 
portions  of  the  product  that  are  not 
contaminated.  The  mechanical 
detection  equipment  must  be  approved 
as  prescribed  in  §§  308.5  and  381.53  of 
the  meat  and  poultry  inspection 
regulations.  Because  of  the  expense  to 
establishments  of  renting  mechanical 
detection  equipment  and  employing 
technicians  to  operate  the  equipment, 
some  establishments  may  elect  to  store 
.product  suspected  of  being 
contaminated  until  a  sufficient  amount 
is  accimiulated  to  justify  the  cost  of  the 
detection  equipment  and  technicians. 

Under  the  proposed  regulations.  FSIS 
would  allow  the  aociunuiation  of 
suspect  product  beyond  20  calendar 
days  only  if  the  product  is  intended  for 
further  examination  by  mechanical 
detection  equipment  and  only  when  the 
establishment  has  written  procedures  on 
file  that  provide  information  to  assure 


that  the  identity,  location  and  security 
of  suspect  product  are  maintained. 

However,  if  the  Administrator  or  his/ 
her  designee  determines  that  the 
establishment's  written  procedures  for 
accumulating  product  are  unacceptable. 
FSIS  would  not  permit  the 
establishment  to  accumulate  suspect 
product  beyond  20  calendar  days  and 
would  fonnally  notify  the  establishment 
in  writing  of  the  basis  for  this  decision. 
The  establishment  would  then  be 
afforded  an  opportimity  to  modify  the 
procedure  in  accordance  with  the 
formal  notification  by  submitting  a 
written  statement  in  response  to  the 
denial  notification.  The  establishment 
would  also  be  afforded  a  right  to  request 
a  hearing  with  respect  to  the  merits  or 
validity  of  the  denial.  If  the 
establishment  requests  a  hearing  and  the 
Administrator  or  his/her  designee,  after 
review  of  the  answer,  determines  the 
initial  determination  to  be  correct,  he/ 
she  would  file  the  notification,  answer 
and  the  request  for  hearing,  which  shall 
constitute  the  complaint  and  answer  in 
the  proceeding,  with  the  Hearing  Clerk 
of  the  Department  The  proceeding 
would  be  conducted  in  accordance  with 
Rules  of  Practice  which  shall  be  adopted 
for  this  proceeding. 

In  addition,  the  footnotes  in  §§  318.2 
and  381.145  of  the  Federal  meat  and 
poultry  products  inspection  regulation 
would  be  revised  to  reflect  that  the 
Agency  is  authorizing  field  office 
personnel  to  develop  sampling  plans  for 
specific  products. 

ListofSubiects 

9  CFR  Part  306 

Appeals,  Meat  inspections. 
Retentions. 

9  CFR  Part  318 

Appeals,  Meat  inspection,  Retentions. 

9  CFR  Part  381 

Appeals,  Poultry  products  inspection, 
Retentions. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  306,  318  and  381  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  read  as 
follows: 

PART  306-ASSIQNMENT  AND 
AUTHORmES  OF  PROGRAM 
EMPLOYEES 

1.  The  authority  citation  for  part  306 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  306.5  would  be  revised  as 
follows: 


§306.5   AppMls. 

Any  pers<m  receiving  inspection 
service,  may  if  dissatisfied  with  any 
decision  of  an  inspector  relating  to  any 
inspection,  file  an  appeal  from  such 
decision:  Provided,  lliat  such  appeal  is 
filed  within  48  hours  from  the  time  the 
decision  was  made.  Any  such  appeal 
from  a  decision  of  an  inspector  shall  be 
made  to  his/her  immediate  supervisor 
having  jurisdiction  over  the  subject 
matter  of  the  appeal,  and  such  superior 
shall  determine  whether  the  inspector's 
decision  was  correct.  Review  of  such 
appeal  determination,  when  Requested, 
shall  be  made  by  the  immediate 
superior  of  the  employee  of  the 
Department  making  the  appeal 
determination.  Appeals  ^ve  the 
drcmt  supervisor  level  of  decisions 
related  to  product  retentions  shall  be 
made  in  writing  by  the  establishment 
within  a  period  of  twenty  (20)  calendar 
days  from  the  date  of  the  retention. 
Denial  of  a  labeling  application  by  the 
inspector-in-charge  shall  not  constitute 
a  basis  for  an  appeal  under  this  section. 

PART  31&-ENTRY  INTO  OFFiaAL 
ESTABLISHMENTS:  REINSPECHON 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  316 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  450;  1901-1906:  21 
U.S.C  601-695:  7  CFR  2.17,  2.55. 

4.  Section  316.2  (c),  fooUiote  1,  and  (d) 
would  be  revised  as  follows: 

i  318.2    Rainspection,  retention,  and 
disposal  ol  nteat  and  poultry  products  at 
official  establlstMnents. 

•        •        •        •        • 

(c)  Reinspection  may  be  accomplished 
through  use  of  statistically  sound 
sampling  plans  that  assure  a  high  level 
of  confidence.  The  circuit  supervisor 
shall  designate  the  type  of  plan  and  the 
program  employee  shall  select  the 
specific  plan  to  be  used  in  accordance 
vrith  instructions  issued  by  the 
Administrator.! 

(d)  A  U.S.  retained  tag  shall  be  placed 
by  a  Program  employee  at  the  time  of 
reinspection  at  any  official 
establishment  on  all  products  which  are 
suspected  on  such  reinspection  of  being 
adulterated  or  misbranded,  and  such 
products  shall  be  held  for  further 


>  Further  information  concerning  sampling  plans 
which  have  been  adopted  for  specific  products  may 
be  obtained  from  the  circuit  supervisors  of  program 
circuits.  These  sampling  plans  are  developed  for 
individual  products  and  will  be  distributed  for  field 
use  as  they  are  developed.  The  type  of  plan 
applicable  depends  on  (actors  such  as  whether  the 
product  is  in  containers,  stage  of  preparation,  and 
procedure  followed  by  the  establishment  operator. 
The  specific  plan  applicable  depends  on  the  kind 
of  product  Involved,  such  as  liver,  oxtail,  etc 
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inspection.  Such  tag  shall  be  removed 
only  authorized  Program  employees. 

(1)  Reinspection  detenninations 
regarding  adulteration  may  be  deferred: 

(i)  For  up  to  twenty  (20)  calendar 
days,  if  a  product  has  become  soiled  or 
unclean  by  falling  on  the  floor  or  in  any 
other  accidental  way.  an  the  inspector 
determines  the  condition  can  be 
corrected,  in  which  case  the  product 
shall  be  cleaned  (including  trimming  if 
necessary)  or  otherwise  handled  in  a 
manner  approved  by  the  inspector  to 
assure  that  it  will  not  be  adulterated  or 
misbranded  and  shall  then  be  presented 
for  final  reinspection  and  disposal  in 
accordance  with  this  section  within  a 
period  of  twenty  (20)  calendar  days,  or 

(ii)  When  the  Regional  Director  grants 
prior  approval  of  an  establishment's 
written  procedures  for  storing  at  the 
official  establishment  product  suspected 
of  adulteration  with  metal,  plastic,  or 
other  material  capable  of  detection  by 
the  use  of  approved  speciafized 
mechanical  detection  devices  prior  to 
final  reinspection.  These  written 
procedures  shall  describe  how  the 
establishment  will  maintain  the  identity 
of  the  suspect  product,  where  the 
suspect  product  will  be  stored,  how 
long  the  product  will  be  stored,  and 
what  measures  will  be  taken  to  secure 
the  product. 

(A)  Approval  of  an  establishment's 
written  procedures  for  accumulating 
product  will  be  based  on  the 
establishment's  ability  to  provide  the 
physical  space  to  store  the  accumulated 
product  and  its  abiUty  to  assure  that  the 
identity  and  seairity  of  the  product  is 
maintained. 

(B)  In  any  situation  where  the 
establishment's  written  procedure  for 
acomiulating  product  is  found  by  the 
Administrator  or  his/her  designee  to  be 
unacceptable,  formal  written 
notification  shall  be^ven  to  the 
establishment  of  the  basis  for  the  denial. 
The  establishment  will  be  afforded  an 
opportunity  to  modify  the  procedure  in 
accordance  with  the  notification.  The 
establishment  shall  be  afforded  an  *■ 
opportunity  to  submit  a  written      'j 
statement  in  response  to  this 
notification  of  denial  and  a  right  to 
request  a  hearing  with  respect  to  the 
merits  or  validity  of  the  denial.  If  the 
establishment  requests  a  hearing  and  the 
Administrator  or  his/her  designee,  after 
review  of  the  answer,  determines  the 
initial  determination  to  be  correct,  he/ 
she  shall  file  with  the  Hearing  Clerk  of 
the  Department  the  notification,  answer 
and  the  request  for  hearing,  which  shall 
constitute  the  complaint  and  answer  in 
the  proceeding,  which  shall  hereafter  be 
conducted  in  accordance  with  Rules  of 
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.  Pra  :tice  which  shall  be  adopted  for  this 
proceeding. 

(( :)  Specialized  mechanical  detection 
dev  ces  shall  be  approved  in  accordance 
wit  I  the  provisions  of  §  308.5  of  this 
sub  ;hapter. 

(; )  Upon  final  reinspection,  the 
proi  luct  shall  be  disposed  of  as  follows: 

(i  If  the  inspector  determines  that  the 
pro  luct  is  not  adulterated  or 
mis  >randed,  the  inspector  shall  remove 
the  J.S.  retained  tag; 

(i )  If  the  inspector  determines  that 
the  }roduct  is  adulterated,  it  shall  be 
con  iemned  as  prescribed  in  §  310.5  of 
this  subchapter; 

(i  i)  If  the  inspector  determines  that 
the  jroduct  is  misbranded.  it  shall  be 
hel<  under  a  U.S.  retained  tag.  or  a  U.S. 
det(  ntion  tag  as  provided  in  part  329  of 
this  subchapter,  pending  correction  of 
the  misbranding  or  issuance  of  an  order 
und  iT  section  7  of  the  Act  to  withhold 
fron  use  the  labeling  or  container  of  the 
pro(  uct,  or  the  institution  of  a  judicial 
seiz  ire  action  under  section  403  of  the 
Act  ar  other  appropriate  action. 

(i ')  The  inspector  shall  make  a  record 
of  e  ich  transaction  under  paragraph 
(d)(  ;)  of  this  section  and  shall  report 
acti  )ns  taken  by  the  inspector  to  the 
area  supervisor. 

(a  I  Immediately  after  an  establishment 
is  ni  itified  of  a  final  Agency  decision 
den  'ing  an  appeal  regarding  retained 
pro<  uct,  all  such  retained  product  shall 
be  c  Dndemned  and  destroyed  under  the 
insp  ector's  supervision. 

PAI  T  381— POULTRY  PRODUCTS 
INS  >ECTION  REGULATIONS 

5.  The  authority  citation  for  part  381 
won  Id  continue  to  read  as  follows: 

Ai  Aority:  7  U.S.C.  450. 21  U.S.C  451- 
470,  7  CFR  2.17,  2.55. 

6.  Section  381.35  would  be  amended 
by  a  iding  a  new  sentence  after  the  third 
sent  ;nce  to  read  as  follows: 

S38|35    Appeal  Inspections;  how  made. 

•  Appeals  above  the  circuit 
supervisor  level  of  decisions  related  to 
proc  uct  retentions  shall  be  made  in 
writ  ng  by  the  estabUshment  within  a 
peri  )d  of  twenty  (20)  calendar  days 
bon  the  date  of  the  retention.  *  *  • 

7.  Section  381.145(b)  would  be 

revii  ed  and  the  imdesignated  paragraph 
folic  wing  paragraph  (b)  would  be 
removed  as  follows: 


S  381 .145    Poultry  products  and  other 
artic  es  entering  or  at  offlca  establishments; 
exan  Ination  and  other  requirements. 

*        •        •        * 

(b  (1)  All  poultry  products  and  all 
care  isses,  parts  thereof,  meat  and  meat 
proqucts  of  cattle,  sheep,  swine,  goats. 


or  equines  which  enter  any  official 
establishment  shall  be  identified  by  the 
operator  of  the  official  establishment  at 
the  time  of  receipt  at  the  official 
establishment.  All  poultry  products,  and 
all  carcasses,  parts  thereof,  meat  and 
meat  food  products  of  such  animals, 
-which  are  processed  or  otherwise 
handled  at  any  official  estabUshment 
shall  be  subject  to  examination  by  an 
inspector  at  the  official  establishment  in 
such  manner  and  at  such  times  as  may 
be  deemed  necessary  by  the  inspect or- 
in-charge  to  assiu«  compliance  with  the 
regulations.  Such  examination  may  be 
accomplished  through  use  of 
statistically  soimd  sampling  plans  that 
assure  a  high  level  of  confidence.  The 
circuit  supervisor  shall  designate  the 
type  of  plan  and  the  Program  employee 
shall  select  the  specific  plan  to  be  used 
in  accordance  with  instructions  issued 
by  the  Administrator,  i  Upon  such 
examination,  if  any  such  article  or 
portion  thereof  is  found  to  be 
adulterated  by  the  inspector,  such 
article  or  portion  shall,  in  the  case  of 
poultry  products,  be  condemned  and 
disposed  of  as  prescribed  in  §  381.95, 
except  that  a  determination  regarding 
adulteration  may  be  deferred  by  the 
inspector  and  such  product  retained  as 
prescribed  in  §  381.77  and  §  381.99  of 
this  subchapter  if: 

(i)  By  reprocessing,  the  product  may 
be  made  not  adulterated,  and  shall,  in 
the  case  of  such  articles  be  presented  for 
reinspection  and  disposal  in  accordance 
with  this  section  within  a  period  of 
twenty  (20)  calendar  days.  In  this  case, 
the  procedures  in  §  381.77  and  §  381.99 
regarding  retained  product  shall  apply. 

(ii)  Prior  approvd  is  granted  by  the 
Regional  Director  of  an  establishment's 
written  procedures  for  storing  at  the 
official  estabUshment  product  suspected 
of  adulteration  with  metal,  plastic,  or 
other  material  capable  of  detection  by 
the  use  of  approved  specialized 
mechanical  detection  devices  prior  to 
final  reinspection.  These  written 
procedures  shall  describe  how  the 
estabUshment  will  maintain  the  identity 
of  the  suspect  product,  where  the 
suspect  product  will  be  stored,  how 
long  the  product  will  be  stored,  and 
what  measures  will  be  taken  to  secure 
the  product. 


1  Further  information  concerning  sampling  plans 
which  have  been  adopted  for  specific  products  may 
be  obtained  from  the  circuit  supervisor  of  program 
circuits.  These  sampling  plans  are  developed  for 
individual  products  and  will  be  distributed  for  field 
use  as  they  are  developed.  The  type  of  plan 
applicable  depends  on  factors  such  as  whether  the 
product  is  in  containers,  state  of  preparation,  and 
procedures  followed  by  the  establishment  op>erator. 
The  specific  plan  applicable  depends  on  the  kind 
of  product  involved,  such  as  whole  birds,  parts,  etc. 


Federal  Register  /  Vol.  59.  No.  30  /  Monday,  Febniary  14,  1994  /  Proposed  Rules  6933 


(A)  Approval  of  an  estabUshment 's 
written  procediues  for  accumulating 
product  will  be  based  on  the 
estabUshment's  abiUty  to  provide  the 
physical  space  to  store  the  accumulated 
product  and  its  ability  to  assure  that  the 
identity  and  security  of  the  product  is 
maintained. 

(B)  In  any  situation  where  the 
estabUshment's  written  procedure  for 
accimiulating  product  is  foimd  by  the 
Administrator  or  his/her  designee  to  be 
imacceptable,  formal  written 
notification  shall  be  given  to  the 
estabUshment  of  the  basis  for  the  denial. 
The  estabUshment  will  be  afforded  an 
opportunity  to  modify  the  procedure  in   . 
accordance  with  the  notification.  The 
estabUshment  shall  be  afforded  an 
opportunity  to  submit  a  written 
statement  in  response  to  this 
notification  of  denial  and  a  right  to 
request  a  hearing  with  respect  to  the 
merits  or  vaUdity  of  the  denial.  If  the 
establishment  requests  a  hearing  and  the 
Administrator  or  his/her  designee,  after 
review  of  the  answer,  determines  the 
initial  determination  to  be  correct,  he/ 
she  shall  file  with  the  Hearing  Clerk  of 
the  Department  the  notification,  answer 
and  the  request  for  hearing,  which  shall 
constitute  the  complaint  and  answer  in 
the  proceeding,  which  shall  hereafter  be 
conducted  in  accordance  with  Rules  of 
Practice  which  shall  be  adopted  for  this 
proceeding. 

(C)  SpeciaUzed  mechanical  detection 
devices  shall  be  approved  in  accordance 
with  the  provisions  of  §381.53  of  this 
subchapter. 

(2)  If  upon  final  inspection,  the 
product  is  found  by  the  inspector  to  be 
not  adulterated  or  misbranded,  the 
inspector  shall  remove  the  U.S. 
Retained  tag.  If  the  product  is  found  to 
be  adulterated  by  the  inspector,  it  shaU 
be  condemned  as  prescribed  in  §  381.95 
of  this  subchapter.  If  a  product  is  found 
upon  reinsp>ection  to  be  misbranded,  it 
shall  be  held  under  a  U.S.  Retained  tag, 
or  a  U.S.  detention  tag  as  provided  in 
§381.210and  §381.211  of  this 
subchapter,  pending  correction  of  the 
misbranding  or  issuance  of  an  order 
under  section  8  of  the  Poultry  Products 
Inspection  Act  to  withhold  from  use  the 
labeling  or  container  of  the  product,  or 
the  institution  of  a  judicial  seizure 
action  imder  section  20  of  the  Act  or 
other  appropriate  action.  The  inspector 
shall  make  a  record  of  each  transaction 
under  this  paragraph  and  shall  report 
actions  taken  by  the  inspector  to  die 
^a  supervisor. 

(3)  Immediately  after  an  establishment 
is  notified  of  a  final  Agency  decision 
denying  an  appeal  regarding  retained 
product  aU  such  product  shall  be 
disposed  of.  in  accordance  with 


§  381.95,  imder  the  inspector's 
supervision. 

•        •        •        •        • 

Done  at  Washington,  DC,  on:  February  7, 
1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

IFR  Doc.  94-3367  Filed  2-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NIM-19&-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  installation 
of  new  fairlead  assemblies  and  P-clips; 
inspection  to  detect  damage  of  the 
wiring  harness  at  the  wing  rear  spars: 
repair  or  replacement  of  any  damaged 
wiring  harness  with  a  new  wiring 
harness  assembly;  and  verification  of 
the  position  of  the  currently  installed  P- 
clips,  and  repositioning,  if  necessary. 
This  proposal  is  prompted  by  a  report 
of  abrasion  of  an  electrical  power  cable 
in  the  wiring  harness  at  the  wing  rear 
spar.  The  actions  specified  by  the 
proposed  AD  are  intend^ti^  prevent 
abrasion  of  electrical  power  cables  in 
the  wiring  harnesses  at  the  wing  rear 
spars,  which  could  lead  to  a  dormant 
failure  of  emergency  fuel  and  hydraulic 
shutoff  services. 

DATES:  Comments  must  be  receiyed  by 
April  11.1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
198-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  irom 
Jetstream  Aircraft.  Inc..  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 


information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light       / 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-198-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAAJ. 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  the 
manufacturer  foimd  an  abraded 
electrical  power  cable  in  the  wiring 
harness  at  the  wing  rear  spar  on  one 


airplane.  The  cause  of  this  abrasion  has 
been  attributed  to  InsufBdent  clearance 
between  the  electrical  cable  loom  and 
the  flap  mechanism.  Abrasion  of  these 
cables,  if  not  corrected,  could  result  in 
dormant  fisdhae  of  emergency  fuel  and 
hydraulic  shutoff  services. 

Jetstream  Aircraft  Limited  has  issued 
Service  Bulletin  J41-57-003.  dated 
October  13. 1993,  that  describes 
procedures  for  installatitHi  of  new 
fairlead  assembhee  and  P-clips;  visual 
inspection  to  detect  damage  of  the 
wiling  harnesses  at  the  wing  rear  spars; 
verification  of  the  positioning  of  the 
currently  installed  P^lips;  and 
repositioning  of  improperly  installed  P- 
cUps.  The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airp^es  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  infonnatian,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States;^ 

Since  an  unsafe  condition  has  been 
identified  that  is  likeN  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AO  wcmld  require 
installation  of  new  fairlead  assemblies 
and  P-cUps;  visual  inspection  to  detect 
damage  of  the  wiring  harnesses  at  the 
wing  rear  spars;  verification  of  the 
positioning  the  of  ciirrently  installed  P- 
cUps,  and  repositioning  Improperly 
installed  P-cUps.  The  actions  would  be 
required  to  be  accomplished  In 
accordance  with  the  service  bulletin 
described  previously. 

The  proposal  would  also  require  that 
operators  repair  or  replace  damaged 
wiring  harnesses. 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operaton  is 
estimated  to  be  $1,320.  or  $110  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 


the  pr  iposed  requirements  of  this  AD 
actios, 

The  regulations  proposed  herein 
woul(  not  have  siibstantial  direct  effects 
on  the  States,  op  the  relationship 
betwe  in  the  national  government  and 
the  St  ites,  or  on  the  distribution  of 
powei  and  responsibilities  among  the 
variou  s  levels  of  govemmenL  Therefore, 
in  aco  irdance  with  Executive  Order 
12612  it  is  determined  that  this 
pn>p>o#al  would  not  have  sufficient 
federa  ism  implications  to  warrant  the 
prepai  ation  of  a  Federalism  Assessment 

For  he  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  { 1  "significant  regulatory  action" 
under  executive  Order  12866;  (2)  is  not 
a  "sigi  ificant  rule"  under  the  DOT 
Regulj  tory  PoUdes  and  Procedures 
(44FR  11034,  February  26. 1979);  and 
(3)  if  p  romulgated.  wUl  not  have  a 
signifii  ant  economic  Impact,  positive  or 
negatli  e,  on  a  substantial  number  of 
small  4  ntities  imder  the  criteria  of  the 
Regula  lory  Flexiblbty  Act.  A  copy  of  the- 
drafl  n  gulatory  evaluation  prepared  for 
this  ac  ion  is  contained  in  the  Rules 
Docket  A  copy  of  It  may  be  obtained  by 
contac  ing  the  Rules  Docket  at  the 
locatio  1  provided  imder  the  caption— 
"A00WSSC8." 
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Amendment 

_,'.  pursuant  to  the 
ithor  ty  delegated  to  me  by  the 
strator,  the  Federal  Aviation 
proposes  to  amend  14 
39  of  the  Federal  Aviation 
ions  as  follows: 


Ft  iposed. 

Acct  rdingly. 
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Admin 

Admin  stration  ] 
CFRpart 
Regulalii 


PART ;  »-AlRWORTHiNESS 
DIREC1VES 

1.  Th  8  authority  citation  for  part  39 
contint  es  to  read  as  follows: 

Andw  rllyi  49  U.S.C  App.  1354(a).  1421 
and  142>;  49  U.S.C  106(g):  and  14CTR  11.89. 


perfacm  a  visual  inspection  to  dated  damage 
of  the  wlriog  harness  at  Om  kit  and  right 
wiog  rear  spar,  and  verify  that  the  cuirantly 
instaUed  P-cHps  are  properly  positioDed:  in 
accordaace  with  >et9tream  Series  4100 
ServioB  Bulletlo  J41-57-003.  dated  October 
IS.  1993. 

(1)  If  any  wiring  harness  is  found  to  be 
damaged,  prior  to  further  flight,  accompHsh 
the  requirements  of  either  paraizraph  (a)(lVi) 
or(a)(l)(U)o£thisAD.       '^  **  *^ 

(i)  Replace  the  damaged  wiring  harness 
with  a  Dew  wiring  harn«ss  assembly  in 
accordance  with  Jetstream  Series  4100 
Aircraft  Maintenance  ManuaL  Or 

(ii)  Repair  the  damaged  wiring  harness  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  A>fM-H3, 
PAA,  TranspOTt  Alr^riane  Directorate. 

(2)  If  any  cuiTently  installed  P-chp  is  found 
to  be  improperly  positioned,  prior  to  fiirther 
flight,  reposition  tbe  P-dlp  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
StandardizatioD  Branch,  ANM-113. 
Operatora  shall  submit  their  requests  throu^ 
an  apiHoprtate  FAA  Principal  Maintenance 
In^wctor.  who  may  add  ccxnments  aiKi  than 
send  U  to  the  Manager.  Standardlzatkn 
Branch,  ANM-113. 

Note:  Information  conceming  the  existence 
of  approved  alternative  methods  of 
compUanca  vrith  this  AO,  if  any.  may  be 
obtained  from  the  Staixiardization  Branch, 
ANVH13. 

(c)  Si>ecia]  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  In  Renton,  Washington,  on  February 
8,1994. 

Darren  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directtxate.  Atcraft  Certification  Servica. 
[FR  Doc.  94-3350  Filed  2-11-94;  8:45  amj 
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lAmended] 

39.13  is  amended  by 
he  following  new  airworthiness 


Section 


Jetstreai  i  Aircraft  Umitod:  Docket  93-NM- 
198  AO. 

Appli(  ability:  Model  4101  airplanes  having 
construe  or  numbers  41004  through  41016 
inclusivi  ,  certificated  in  any  category. 

Camp,  fa/ice:  Required  as  indicated,  unless 
accompi  shed  previously. 

To  prevent  abrasion  of  the  electrical  power 
cables  in  the  wiring  harnesses  at  the  wing 
rear  spei  i,  which  could  lead  to  a  dormant 
faihirao  einergeocy  fuel  and  hydraulic 
shutoff  s  Tvices,  accomplish  the  following: 

(a)  Wil  lin  3  months  after  the  efiiactiive  date 
of  this  A  ),  install  new  tairleads  and  P-dipa, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRCh.l 

(Docket  No.  94M-00QSJ 

Regulations  Review  Program  Under 
Executive  Order  1286ft;  Correction 

AGENCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Plan  for  periodic  review; 

correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  tbe  Federal 
Register  of  January  20, 1994  (59  FR 
3043).  The  document  announced  the 


agency's  plan  to  review  significant 
regulations  pursuant  to  Emcutive  Order 
12866.  whidi  requires  all  Federal 
agencies  to  develop  a  program  for 
periodically  reviewing  existing 
significant  regulations.  The  document 
was  ptiblished  with  an  error.  This 
doomient  corrects  that  error. 
DATES:  Written  comments  by  May  20. 
1994. 

ADORESSESS:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edwin  V.  Dutra,  Jr.,  Regulations  Policy 
and  Management  Staff  {HF-26),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3480. 

In  FR  Doc.  94-1162,  appearing  on 
page  3043  in  the  Federal  Register  of 
Thursday.  January  20. 1994.  the 
following  correction  is  made: 

1.  On  page  3044.  in  the  2d  column,  in 
the  2d  full  paragraph,  in  line  3  the  year 
"1982"  is  corrected  to  read  "1987". 

Dated:  February  S.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-3344  Filed  2-11-94;  8:45  am] 
BIUJNQ  CODE  4ie»-01-F 


21  CFR  Part  872 
[Docket  No.  93N-047(q 

Medical  Devices;  Classification  of 
Temporomandibular  Joint  Implants 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Reproposed  rule. 

SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  reproposing  to 
classify  two  temporomandioular  joint 
(TMJ)  implants,  the  Mandibular 
Condyle  Prosthesi^and  the  Glenoid 
Fossa  Prosthesis,  into  class  m 
(premarket  approval).  The  agency  is 
issuing  this  reproposal  to  reflect  the 
recommendation  of  the  Dental  Products 
Panel  with  respect  to  the  classification 
of  these  devices.  All  comments  received 
on  the  original  proposal  remain  part  of 
the  record  for  this  proposal.  These 
actions  are  being  taken  imder  the 
Federal  Food,  C^rug.  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
Device  Amendn\ents  of  1976  (the 
amendments)  and  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA). 
DATES:  Written  comments  by  April  IS. 
1994.  The  Commissioner  of  Food  and 
Drugs  proposes  that  the  final  regulation 


based  on  this  proposal  become  effective 
30  days  after  me  date  of  its  publication 
in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Paridawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2094  Gaither 
Rd..  RodkviUe.  MD  20850r^01-594- 
4765. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd 

The  act.  as  amended  by  the 
amendments  (Pub.  L.  94-295)  and  the 
SMDA  (Pub.  L.  101-629),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  himian 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are:  Class  I,  general  controls; 
class  n,  special  controls;  and  class  ID, 
premarket  approval. 

Devices  that  were  in  commercial 
distribution  before  May  28, 1976  (the 
amendments)  are  classified  under 
section  513  of  the  act  after  FDA  has 
done  the  following:  (1)  Received  a 
recommendation  from  a  device  panel 
(an  FDA  advisory  committee);  (2) 
published  the  panel's  recommendation 
for  comment,  along  with  a  proposed 
regulation  classifying  the  device;  and  (3) 
published  a  final  regulation  classifying 
the  device.  A  device  that  is  first  offered 
in  commercial  distribution  after  May  28, 
1976.  and  is  substantially  equivalent  to 
a  device  classified  tmder  this  scheme,  is 
also  classified  into  the  same  class  as  the 
device  to  which  it  is  substantially 
equivalent. 

A  device  that  was  not  in  commercial 
distribution  prior  to  May  28. 1976.  and 
that  is  not  siibstantially  equivalent  to  a 
preamendments  device,  is  classified  by 
statute  into  class  m  without  any  FDA 
rulemaking  proceedings.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  the 
premaiiLet  notification  procedure  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)]  and  part  807  of  the  regulations 
(21  CFR  part  807). 

Based  upon  the  recommendations  of 
FDA's  Dental  Device  Classification 
Panel,  the  agency  published  a  final 
regulation  classifying  110 
preamendments  dental  devices  on 
August  12, 1987  (52  FR  30082).  The  TMJ 


prostheses  were  inadvertently  omitted 
from  the  dental  devices  considered  for 
reclassification  by  the  panel  and  the 
agency.  Based  upon  the 
recommendations  of  the  Dental 
Products  Panel,  following  its  April  21, 
1989  meeting.  FDA  proposed  on 
September  18, 1992  (57  FR  43165),  to 
classify  the  Interarticular  Disc 
Prosthesis,  the  Mandibular  (Condyle 
Prosthesis,  the  Glenoid  Fossa  Prosthesis, 
and  the  Total  Temporomandibular 
Prosthesis  into  class  m. 

At  the  April  1989  meeting  of  the 
Dental  Products  Panel,  the  Panel  did  not 
make  a  recommendation  regarding  the 
classification  of  the  glenoid  fossa 
prosthesis  or  the  mandibular  condyle 
prosthesis.  The  Panel  noted,  however, 
that  an  implanted  glenoid  fossa  should 
not  be  used  with  a  naturally  occurring 
mandibular  condyle,  and  an  implanted 
mandibular  condyle  should  not  be  used 
with  a  naturally  occurring  glenoid  fossa. 
At  the  February  11, 1993  meeting,  the 
Dental  Products  Panel  recommended 
that  the  mandibular  condyle  prosthesis 
and  the  glenoid  fossa  prosthesis  be 
classified  into  class  III.  Based  upon 
these  recommendations,  FDA  is 
reproposing  the  classification  of  these 
two  devices  into  class  III. 

The  effect  of  classifying  a  device  into 
class  ni  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  (PMA) 
by  a  date  to  be  set  in  a  future  regulation 
under  section  5i5(b)  of  the  act  (21 
U.S.C.  360e(b)).  Each  application  must 
include  sufficient  valid  scientific 
evidence  to  provide  reasonable 
assurance  that  the  device  is  safe  and 
effective  imder  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  its  proposed  labeling.  PMA's  for  class 
III  preamendments  devices  must  be 
submitted  within  30  months  after  final 
classification,  or  90  days  after  the 
agency  publishes  a  final  regulation 
under  21  U.S.C  360e(b)  requiring 
PMA's  for  the  device,  whichever  is  later. 

FDA  advises  manufacturers  of  the 
devices  being  classified  that,  if  the 
devices  are  classified  into  class  III.  the 
agency  intends  to  require  PMA's  to  be 
filed  ror  these  devices  at  the  earliest 
date  allowed  under  the  statute. 
Therefore.  PMA's  (or  approved 
investigational  device  exemptions) 
would  be  required  for  these  devices  on 
the  last  day  of  the  30th  month  following 
final  classification  into  class  QI. 

n.  The  Dental  Products  Panel 
Recommendations 

A.  Glenoid  Fossa  Prosthesis 

The  Dental  Products  Panel,  an  FDA 
advisory  committee,  made  the  following 


FMkral  ligister  /  VoL  59,  Ho 


recoiniiHiodatioo  ragaitjlpg  tha 
ckssificatiaD  of  tbe  glenokl  fossa 
prosthesis: 

1.  IdentificaUon:  A  glenoid  fosse 

Erosthesis  is  a  device  that  is  intended  to 
B  implanted  in  the  temporomandibular 
Joint  to  aitgment  a  glenoid  fossa,  and 

Srovide  an  articulation  surliaca  for  the 
ead  oLa  naturally  occurring 
mandibular  condyle. 

2.  ilecommeiided  classification:  Class 
m  (premarket  approval).  The  Dental 
Products  Panel  reconmiended  that 
premarket  aporoval  of  the  glenoid  fossa 
prosthesis  be  hidi  primity. 

3.  Summary  ^ reasons  for 
recomiaendation:  The  Dental  Products 
Panel  recommended  that  the  glenoid 
fossa  prosthesis  be  classified  into  class 

<.      m  because  the  Panel  believed  that 
premarket  approval  is  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  Panel  also  beUeved  that  the  device 
presents  a  potential  unreasonable  risk  of 
illness  or  Lifaxy  to  the  patient  and  that 
insufficient  infimnation  exists  to 
determine  that  general  controls,  either 
alone  or  in  combination  with  the  special 
controls  applicable  to  class  n  devices, 
are  sufficient  to  provide  reasonable 
asstirance  of  the  safety  and  effectiveness 
of  the  device.  Tberefdro,  the  device 
should  be  subject  to  premaricet  approval 
to  ensure  that  eadi  manufacturer  of  this 
device  develop  sufficient  infonnation  to 
provide  reasonable  assurance  that  it  Is 
safe  and  effective. 

.   4.  Summaryofdata  on  wMch  the 
recommendation  ia  based:  The  Dmtal 
Products  Panri  based  its 
recommendatlan  on  the  Panel  members' 
personal  knowfedge  of,  and  clinical 
experience  with,  the  device  and 
presentations  by  Panel  members  and 
interested  parties  (Ret  IX 

5.  Aisits  to  iMdAii;  The  following  risks 
are  associated  with  the  glenoid  foma 
prosthesis:  (a)  Implant  looeoiing  or 
displacement  The  screws  used  to 
andior  the  implant  may  loosen, 
resulting  in  implant  loosraiing  or 
displaconent  causing  changes  in  bite, 
difficulty  in  chewing,  limited  Joint 
function,  and  unpredictat^  wear  on 
implant  components  (Refe.  2  through  5); 
(b)  Degenerative  changes  to  the  natural 
articulating  surfaces,  fanplant 
breakdown  may  result  in  erosion  or 
resorption  of  the  head  ot  the  mandibular 
condyle  or  the  glemrid  fossa.  The 
erosion  or  resorption  may  lesuh  in 
intense  pain,  changes  in  Irite,  difficulty 
in  chewing,  limited  Joint  function,  and 
perforation  into  the  middle  cranial  fossa 
(Refs.  2  through  5);  (c)  Foreign  body 
reactian.  Implant  deteri<HBtian  and 
migiatiaa  may  resuh  in  •  foreign  body 
reaction  characterized  by 


muhinu  Jested  giant  cells  Ptefa.  2 
through  5):  (d)  Infectioii.  If  the  implant 
cannot  I  e  properly  sterilized,  infection 
may  re«  lU;  (e)  Loss  of  implant  integrity. 
If  the  im  ilant  materials  are  unable  to 
withstaijd  mechanical  loading,  the 
implant  tan  be  torn,  performed, 
delamin  ited,  fragmented,  fatigued,  or 
fractures .  resiilt^  in  failure  of  the 
device  t(  i  function  properly  (Refa.  2 
through  S);  CO  Corrosion.  If  the  Implant 
materian  are  subject  to  corrosion,  toxic 
elementl  may  migrate  to  various  parts  of 
the  bod]|;  (g)  Chronic  pain.  Degenerative 
changeswithin  the  articular  su^aces 
and  components  of  the 
tempora  mandibular  Joint  due  to  implant 
bre^do  vn  may  result  in  chronic  pain 
(Refa.  2  hrottgh  5h  (h)  Changes  to  the 
cotttrala  eral  Joint.  Unilateral  placement 
of  the  in  plant  may  resxih  in  deleterious 
effects  t(  the  contralateral  Joint;  and  (1) 
Malocdi  ision.  Placement  of  the  device 
may  pro  hice  an  improper  occlusal 
relatioiu  hip. 

FDA  a  pees  with  the  Dental  Products 
Panel's  <  lassification  rectmunendatioa 
and  is  j^opoeing  that  the  glenoid  foesa 
proethea  s  be  classified  into  class  m 
(prona^  et  approvalX  FDA  believes  that 
insuiBd  mt  Infcomation  exists  to 
identify  he  proper  materials  or  deslgB 
for  the  g  encrid  fossa  prosthesis. 
Therein  9.  FDA  is  proposing  thai 
premark  )t  approval  of  the  gtonold  fossa 
prosthM  s  be  given  high  priority. 

The  ai  I  req^res  the  agency  to  chflsify 
into  dai  I  m  a  device  that  presents  a 
potentia  unreasonable  risk  of  illness  or 
in^iry  ui  Jess  it  determines  dial 
premark  it  approval  is  nol  necessary  to 
provide  eesonable  assuranoe  <tf  the 
safety  ai  d  effectiveness  of  ^  devfce. 
FDAbel  eves  that  the  device  presents  a 
potentia  unreasonable  risk  of  ilhiess  or 
injury  ta  the  patient  if  there  are  not 
adequah  data  to  ensure  the  safe  and 
eOsctive  use  of  the  device.  The  agency 
believes  ihat  general  controls,  either 
alone  or  n  combination  with  the  special 
ctmtrols  ippUcabletoclassndevioBS, 
are  Insuj  Bdent  to  provide  reasonable 
assuranc  b  of  safety  and  effectiveness  of 
the  device. 

B.  hdand  bular  Condyle  Prosthesis 

The  D  tntal  Products  Panel,  an  FDA 
advisory  committee,  made  the  following 


reconmx  ndationa  regwding  the 
classifig  Hon  of  the  mandibular  ccmd^ 


Idatipcatioi 


1 

condyle 
intenidec 
Jaw  to 
and  to 
occurrin ; 
2 

m 


I  (pren  irkel 


in:  A  moKlibular 
jrosthesis  is  a  device  that  is 
to  be  implanted  in  the  htiman 
re  >laoe  the  m«n«K>i«fl^T  condyle 
ajbculate  within  a  naturally 
glenoid  fossa. 
Aec^mmended  cJosai^colian;  Class 
approval).  The  Dental 


Products  PumI  recommended  that 
laemarkel  approval  of  the  mandibular 
condyle  prosmesis  be  hi^  priority. 

3.  Summary  o/ieosons /or 
recommeikdatkm:  The  Dental  Products 
Panel  recommoaded  that  the 
mandibular  condyle  prosthesis  be 
classified  into  ciios  HI  because  the  Panel 
believed  that  premaiiiet  approval  is 
necessary  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  The  Panel  also  believed 
that  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injtiry  to 
the  patient  and  that  insufficient 
information  exists  to  determine  that 
general  controls,  either  alcme  or  in 
combination  with  the  ^)ecial  controls 
applicable  to  class  n  devices,  are 
sufficient  to  provide  reascmable 
assurance  of  the  safety  and  effectiveness 
of  the  device.  Therefore,  the  device 
shoxild  be  subject  to  premarket  approval 
to  ensure  that  each  manufacturer  of  this 
device  develq>  sufficient  information  to 
provide  reasonaUe  assurance  that  it  is 
safe  and  effective. 

4.  Suinmaryofdata  on  whicA  the 
recommatdtOioa  is  based:  The  Dental 
Products  Panel  based  its 
recommendation  On  the  Panel  members' 
personal  knowledge  of,  and  rHniml 
experience  wMi,  &r  device  and 

Eresenlationa  by  Panel  nieuibeis  and 
iterested  parties  (Rei  1). 

5.  iUsJcs  to  heoAii:  The  following  risks 
are  associated  with  the  mandibum 
condyle  prosthesis:  (a)  Implant 
loosening  or  displaoemenL  The  screws 
iised  to  anchor  the  implant  may  loo«en, 
resulting  in  implant  looeening  or 
dirobceBMnt  causing  dianges  in  bite, 
difficulty  in  chewing,  limited  Joint 
function  and  unpreoMiabfe  wear  on 
implant  components  (Refe.  2  through  5); 
(b)  Degenerative  changes  to  the  natural 
articulating  surfaces,  fanplant 
breakdown  may  result  in  erosion  or 
res(vption  of  the  head  of  the  mandibular 
condyle  or  the  glen<^  foesa.  The 
erosion  or  resorption  may  resuh  in 

intense  pain,  chaiMes  in  bite,  difficulty  / 

in  chewing.  Umiteo  Joint  function,  and        y 
perforation  into  the  middle  cranial  fossa 
(Refs.  2  through  5^  (c)  Foreign  body 
reaction.  Implant  deterioration  and 
migration  may  resuh  in  a  foreign  body 
reacticn  characterized  by 
muhlnucleeted  giant  cells  (Refa.  2 
through  sy,  (d)  Infectian.  If  the  implant 
cannot  be  prqjerly  sterilized,  infectian 
may  resuh;  (e)  Loss  of  implant  integrity. 
If  the  implant  materials  are  unable  to 
withstand  mechanical  loading,  the 
implant  can  be  tora,  perforated, 
delaminated.  fragmented,  fatigued,  or 
fractured,  resulting  in  failure  of  the 
device  to  function  prt^Mrly  (Rek  2 
through  5):  (i)  Conosian.  If  the  implant 


materials  are  subject  to  corrosion,  toxic 
elements  may  migrate  to  various  parts  of 
the  body:  (g)  Chronic  pain.  Degenerative 
changes  within  the  articular  surfaces 
and  components  of  the 
temporomandibular  joint  due  to  implant 
breakdown  may  result  In  chronic  pain 
(Refs.  2  throuj^  5);  (h)  Changes  to  the 
contralateral  joint.  Unilateral  placement 
of  the  implant  may  resuh  in  deleterious 
effects  to  the  contralateral  joint;  and  (i) 
Malocclusion.  Placement  of  the  device 
may  produce  an  improper  occlxisal 
relationship. 
FDA  agrees  with  the  Dental  Products 
f  Panel's  classification  recommendation 
and  is  proposing  that  the  mandibular 
condyle  prosthesis  be  classified  into 
class  ni  (premarket  approval).  FDA 
believes  Uiat  insufficient  infonnation 
exists  to  identify  the  proper  materials  or 
design  for  the  mandibular  condyle 
prosthesis.  Therefore,  FDA  is  proposing 
that  premarket  approval  of  the 
mandibular  condyle  prosthesis  be  given 
high  priority. 

The  act  requires  the  agency  to  classify 
into  class  IH  a  device  that  presents  a 
potential  unreasonable  risk  of  illness  or 
injury  unless  it  determines  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
FDA  believes  that  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury  to  the  patient  if  there  are  not 
adequate  data  to  ensure  the  safe  and 
effective  use  of  the  device.  The  agency 
believes  that  general  controls,  either 
alone  or  in  combination  with  the  special 
controls  applicable  to  class  0  devices, 
are  insufficient  to  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device. 

m.  References 

The  follovtring  references  have  been 
placed  on  display  in  the  Dockets 
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and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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rv.  Environmental  Inq>act 

The  agency  has  determined  under  21 
CFR  25.24(eK2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroimaental  impact  statement 
is  required. 

V.  Economic  Impact 

FDA  has  examined  the  costs  and 
benefits  of  this  proposed  rule  to  classify 
two  TMJ  implants  into  class  in  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  The  proposed  rule  would 
not  impose  any  new  requirements. 
Therefore,  FDA  concludes  that  the 
proposed  nile  is  not  a  significant  rule  as 
defined  by  Executive  Order  12866.  In 
accordance  tvith  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  872  be  amended  as  follows: 

PAirr  672— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  SOI.  510.  513,  51S,  S20, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360), 
371). 

2.  New  §§  872.3950  and  872.3960  are 
added  to  subpart  D  to  read  as  follows: 

§872.3850    QIanokl fossa proetheaia. 

(a)  Identification.  A  glenoid  fossa 
prosthesis  is  a  device  that  is  intended  to 
be  implanted  in  the  temporomandibular 
joint  to  augment  a  glenoid  fossa,  and 
provide  an  articulation  surface  for  the 
head  of  a  natiirally  occtirring 
mandibular  condyle. 

(b)  Classification.  Class  III. 

(c)  E>ate  PMA  or  notice  of  completion 
of  a  PDF  is  required.  The  effective  date 
of  the  requirement  for  the  premarket 
approval  has  not  been  established.  See 
§872.3. 

§8724960   MandllNitareondylapractheais. 

(a)  Identification.  A  mandibular 
condyle  prosthesis  is  a  device  that  is 
intended  to  be  implanted  in  the  human 
Jaw  to  replace  the  mandibular  condyle 


and  to  artictilate  within  a  naturally 
occurring  glenoid  fossa. 

(b)  Classification.  Class  m. 

(c)  Date  PMA  or  notice  (rf  completion 
of  a  PDP  is  required.  The  effective  date 
of  the  requirement  for  the  premarket 
approval  has  not  been  estabUshed.  See 
§872.3. 

Dated:  February  8. 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-3399  Filed  2-11-94;  6:45  am] 
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Health  Care  Rnancing  Administratfon 

42  CFR  Part  405 

[BPD-764-P] 

RIN  0038-AQ21 

Medicare  Program;  Standarda  for 
Quality  of  Water  Used  In  Dialysis  and 
Revised  Guidelines  on  Reuse  of 
Hemodialysis  Filters  for  End-Stage 
Renal  Disease  Patients 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  conditions  for  coverage  of 
suppliers  of  end-stage  renal  disease 
services  to  incorporate  by  reference 
standards  for  monitoring  the  quality  of 
water  used  in  dialysis  as  published  by 
the  Association  for  the  Advancement  of 
Medical  Instrumentation  (AAMI)  in 
"Hemodialysis  Systems"  (2nd  Edition). 
It  would  also  update  an  existing 
incorporation  by  reference  to  refer  to  the 
1993  edition  of  AAMI's  voluntary 
guidelines  on  "Recommended  Practice 
for  Reuse  of  Hemodialyzers".  These 
standards  and  guidelines  contain 
recognized  benchmarks  for  high  quality 
dialysis  procedures.  Section 
1881(bKl)(A)  of  the  Social  Security  Act 
authorizes  the  Secretary  to  Hmit 
Medicare  payment  for  ESRD  services  to 
facilities  meeting  the  requirements 
prescribed  in  regulations. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  April  15, 1994. 

ADDRESSES:  Mail  an  original  and  three 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-766-P.  P.O.  Box  26676. 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
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Rocsn  309-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington.  DC  20201.  or 

Room  132,  East  High  Rise  Building, 
6325  Secuiity  Boulevard,  Baltimore, 
MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-766-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on^Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Sheridan,  (410)  966-4635 

SUPPLEMENTARY  INFORMATION: 


n 


L  Background 


f 


Section  1881  of  the  Social  Seciirity 
Act  (the  Act)  authorizes  Medicare 
coverage  and  payihent  for  the  treatment 
of  end-stage  renal  disease  (ESRD)  in 
approved  facilities  that  provide  dialysis 
and  transplantation  services  to  ESRD 
patients.  The  Health  Care  Financing 
Administration  (HCFA)  grants  approval 
of  ESRD  facilities  after  a  State's^irvey 
agency  determines  that  the  facility  is  in 
compliance  with  conditions  for 
coverage  of  suppliers  of  ESRD  services 
in  42  CFR  part  405,  subpart  U.  Since 
their  initial  publication  on  June  3, 1976 
(41  FR  22502),  the  conditions  for 
coverage  have  undergone  several 
revisions  as  a  result  of  legislation,  as 
well  as  operating  experience,  to  reflect 
evolving  medical  standards  and 
techniques. 

The  regulations  contain  conditions 
and  standards  prescribing  the  services 
that  must  be  provided  and  the 
quali^cations  of  staff  who  provide  those 
services.  The  decision  as  to  whether  a 
facility  complies  with  a  particular 
condition  for  coverage  depends  on  the 
manner  and  degree  to  which  the 
supplier  satisfies  the  various  standards 
within  each  condition.  A  supplier  is  not 
in  compliance  if,  after  completion  of  a 
survey,  a  State  sxirvey  agency 
determines  that  the  supplier  fails  to 
comply  with  one  or  more  of  the 
standards  within  the  conditions  for 
coverage,  and  the  deficiencies  are  of 
such  character  as  to  limit  substantially 
the  supplier's  capacity  to  furnish 
adequate  care  or  to  affect  adversely  the 
health  and  safety  of  patients. 
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Quality  of  Water  Used  in  Dialjrsis 


5ur  ciurent  regulation  governing  the 
qii  ahty  of  water  used  in  dialysis  at 
§^  05.2140(a)(5)  requires  that  water  used 
foi  dialysis  must  be  analyzed 
pe  iodically  and  treated  as  necessary  to 
mi  lintain  a  continuous  supply  that  is 
bi  (logically  and  chemically  compatible 
w:  Lh  acceptable  dialysis  techniques. 
R(  cords  of  test  results  and  equipment 
mi  intenance  are  maintained  at  the 
fat  ility.  This  standard  was  developed  in 
19  ^6  and  has  never  been  modified. 

)tate  agency  siureyors  have  difficulty 
m<  asuring  facility  compliance  writh  the 
st£  ndard  due  to  its  lack  of  specificity. 
Su  rveyors  favor  a  standard  that  includes 
sp  >cific  biological  and  cheinical  water 
pu  rity  levels  and  user  monitoring 
gu  delines  that  can  be  applied 
CO  isistently  during  each  survey. 

Vater  quality  is  one  of  the  most 
im  >ortant  aspects  of  health  and  safety  in 
di)  lysis.  Contaminants  in  water  used  to 
mi  ke  the  dialysis  solution  (dialysate) 
mi  y  cause  adverse  reactions  when  they 
en  er  the  patient's  bloodstream.  Some 
ch  imical  contaminants  are  not  normally 
ha  mful  when  present  in  usual 
pb  ysiological  fluids  but  can  become 
da  igerous  if  their  concentrations  are 
ini  Teased  by  contaminants  in  the  water 
usi  id  to  make  dialysate.  If  water  supplies 
ar(  biologically  or  chemically 
CO  itaminated,  such  contaminates  may 
be  passed  into  the  patient  during  the 
di  lysis  session,  leading  to  infection  or 
ot]  ler  adverse  consequences.  Limits  on 
ba  :terial  growth  in  dialysate  are 
ne  :essary  to  prevent  high  bacterial 
CO  mts  associated  with  pyrogenic 
ret  ction. 

,  ^fter  consultation  with  the  Public 
H«  alth  Service  and  a  variety  of 
pr  tfessionals  in  the  dialysis  industry, 
w«  have  concluded  that  establishing 
sp  HJfic,  measurable  standards  regarding 
thi  quaUty  of  water  used  in  dialysis 
w(  uld  better  ensure  the  health  and 
sa  ety  of  Medicare  beneficiaries.  We 
pn  »pose  to  incorporate  by  reference  the 
wj  ter  quality  standard  approved  by  the 
As  ;ociation  for  the  Advancement  of 
M(  dical  Instrumentation  (AAf4I)  and 
pu  }hshed  in  "Hemodialysis  Systems" 
(2i  d  edition).  According  to  the  Public 
He  alth  Service's  Centers  for  Disease 
Co  ntrol  and  Prevention,  the  AAMI 
sta  ndard  on  water  quality  is-the  only 
sta  ndard  available,  is  accepted  by  the 
m«  dical  community,  and  is  already 
uti  lized  by  most  facilities.  We  assume 
thi  t  using  this  water  quality  standard 
wi  1  reduce  patient  risk.  However,  we 
sp  icifically  solicit  public  comments  on 
th(  validity  of  this  assumption.  We  are 
als  0  seeking  comments  on  the 


assimiption  that  the  majority  of  facilities 
are  already  using  this  standard. 

m.  AAMI  Standard  on  Hemodialysis 
Systems 

The  1992  AAMI  standard, 
"Hemodialysis  Systems,"  reflects  the 
collective  expertise  of  a  committee  of 
health  care  professionals,  in  conjimction 
with  device  manufactiuers  and 
government  representatives,  to  develop 
a  standard  of  performance  for 
manufacturers  that  will,  at  a  minimimi, 
ensiue  the  effective,  safe  performance  of 
hemodialysis  systems,  devices,  and 
related  materials.  Included  in  the 
standard  are  specific  water  quality 
requirements,  including  maximum 
levels  of  bacteriologicaland  chemical 
contamination.  Additionally,  a 
guideline  for  the  device  user,  with 
specific  emphasis  on  water  purity 
assiuance  and  monitoring,  is  appended 
to  the  standard.  The  standard  is 
outcome-oriented  in  that  it  stipulates 
only  specific  biological  and  chemical 
water  purity  levels  and  does  not  restrict 
the  methods  used  by  facilities  to  attain 
and  maintain  the  acceptable  levels.  We 
are  interested  in  comments  on  whether 
the  outconle  measures  are  appropriate 
and  whether  our  assumption  that  most 
facilities  can  meet  these  requirements  is 
reasonable. 

Each  AAMI  standard  or  recommended 
practice  is  reviewed  at  least  every  5 
years.  These  reviews  are  required 
because  of  the  constant  changes  in 
medical  technology  and  to  clarify  or 
improve  existing  guidehnes.  The  AAMI 
Renal  Disease  and  Detoxification 
Committee  initiated  a  thorough  review 
of  the  standard  "Hemodialysis  Systems" 
in  1986,  recognizing  that  the  technology 
of  hemodialysis  had  changed  in  a 
number  of  respects  since  the  standard 
was  originally  published  i^  1982.  Task 
groups  were  established  in  those  areas 
that  the  committee  felt  needed  most 
careful  review.  As  a  result  of  the  work 
of  these  task  groups  and  of  review  by 
the  full  committee,  a  proposed  revision 
of  the  standard  was  prepared.  (The 
allowable  levels  of  chemical 
contaminants  in  dialysis  water  were  not 
changed.)  Following  committee 
balloting  and  public  review,  the  second 
edition  of  "Hemodialysis  Systems"  was 
approved  March  16, 1992. 

Because  AAMI  guidelines  represent 
medically  acceptable  standards  and 
techniques  developed  in  collaboration 
with  health  professionals  and  industry 
representatives,  we  believe 
manufacturers  and  users  already  have 
access  to,  and  are  familiar  with,  the 
standard.  However,  "Hemodialysis 
Systems"  (2nd  Edition)  (ANSI/ AAMI 
RD5)  may  be  purchased  from  AAMI, 


3300  Washington  Boulevard,  suite  400. 
Arlingtcm,  Virginia  22201-4598.  Upon 
final  approval  of  the  incorporation  by 
reference,  the  publication  will  be 
available  for  inspection  at  the  HCFA 
Information  Resource  Center,  6325 
Security  Boulevard.  Room  G-IO-A  East 
High  Rise  Building.  Baltimore,  MD  or 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC 

We  propose  to  adopt  the  water  quality 
requirements  contained  in  sections 
3.2.1 — ^Water  Bacteriology  and  3.2.2 — 
Maximum  Level  of  Chemical 
Contamination,  as  well  as  the  guidelines 
for  monitoring  water  purity  contained  in 
sections  Bl  through  B5  of  Appendix  B 
of  AAMI's  standard  "Hemodialysis 
Systems".  The  requirements  of  these 
sections  are  summarized  below. 

3.2.1  Water  Bacteriology 

•  The  water  used  to  prepare  dialysate 
should  not  have  a  total  viable  microbial 
count  exceeding  200/ml.  The 
manufactiirer  or  supplier  recommends  a 
method  of  cleaning  the  equipment  to 
meet  this  requirement.  The  user 
monitors  the  water  bacteriology  of  the 
system  following  installation. 

•  The  total  viwle  microbial  count  for 
the  dialysate  should  not  exceed  2000/ 
mL  The  supplier  of  the  dialysate  supply 
system  reconmiends  a  method  of 
cleaning  the  equipment  that  results  in  a 
device  capable  of  meeting  this 
requirement  The  user  is  responsible  for 
monitoring  the  purity  of  the  dialysate. 

3.2.2  Maximum  Level  of  Chemical 
Contaminants 

•  This  section  includes  a  table  listing 
the  maximum  allowable  chemical 
contaminant  levels  for  the  water  used  to 
prepare  dialysate.  The  manufacturer  or 
supplier  of  the  water  treatment  device  is 
responsible  for  recommending  a  system 
capable  of  meeting  the^requirements  of 
this  section.  The  physician  in  charge  of 
dialysis  has  the  ultimate  responsibility 
for  selecting  the  water  treatment  system 
and  is  also  responsible  for  monitoring 
the  water. 

Appendix  B,  Sections  Bl  Through  B5: 
Guideline  for  Monitoring  Purity  of  Water 
Used  for  Hemodialysis 

•  Appendix  B  outlines  the 
responsibilities  of  users  of  hemodialysis 
systems  to  ensure  purity  of  water  used 
for  hemodialysis.  Sections  Bl  through 
B5  delineate  committee 
recommendations  with  respect  to 
frequency  of  monitoring  water  used  in 
dialysis  to  ensure  that  the  maximum 
levels  of  contaminants  specified  in 
section  3.2.1  and  3.2.2  are  not  exceeded. 
These  recommendations  include: 


+  The  bacteriology  of  water  and 
dialysate  should  be  sampled  at  least 
monthly  or  more  frequendy  to  define, 
solve,  and  omtrol  problems. 

•f  The  frequency  of  sampling  for 
chemical  contaminants  varies  bom  3 
months  to  12  months  depending  on  the 
method  of  water  treatment.  Because 
chemical  contamination  can  vary 
widely  from  month  to  month,  monthly 
testing  is  recommended  initially  to 
develop  a  data  base  for  determining 
optimum  frequency  of  testing  for  each 
facility.  When  chloramines  are  added 
municipally  to  the  water  supply,  the 
water  used  to  prepare  dialysate  should 
be  chedced  fat  the  presence  of 
chloramines  at  least  once  a  day. 

+  Maximum  levels  of  organic 
chemicals,  pesticides,  herbicides,  and 
radioactive  material  caimot  be  specified 
at  present,  therefore,  frequency  of 
testing  for  these  materials  cannot  be 
estabUshed. 

•f  Frequency  of  disinfaction  of  the 
water  treatment  and  disinfection 
system,  dialysis  machines,  and 
equipment  used  to  distribute  and 
prepare  dialysate  should  be  determined 
by  the  results  of  microbiological 
monitoring,  by  any  requirements  to 
meet  AAMI  standards  and/or 
guidelines,  and  by  the  manufacttirer's 
recommendations. 

IV.  Reuse  of  Hemodialyzo* 

Section  1881(f)(7)  of  the  Act  requires 
the  Secretary  to  establish  protocols  for 
reuse  of  hemodialyzers  for  those 
facilities  that  volimtarily  elect  to  reuse 
the  filters.  In  the  process  of 
hemodialysis,  the  patient's  blood  is 
cleansed  of  impurities  by  passing  the 
blood  through  the  filter  (hemodialyzer) 
of  a  hemodialysis  machine.  Various 
techniques  exist  that  allow  these  filters 
to  be  reused.  Reuse  involves  cleaning, 
disinfecting,  and  preparing  disposable 
hemodialysis  devices  for  subsequent  use 
for  the  same  patient  Although  the 
potential  exists  fbr  adverse  patient 
outcomes  from  reuse,  reprocessing  and 
reuse  of  dialyzers  are  safe  when  done 
properly. 

On  October  2, 1987.  through  a  Federal 
Register  publication  (52  FR  36926),  final 
regulations  were  issued  specifying  the 
performance  requirements  for  reuse  of 
hemodialyzers  and  other  dialysis 
supplies  (§405.2150).  Section  405.2150 
requires  ESRD  facilities  reusing 
hemodialyzers  to  meet  the  voluntary 
guidelines  and  standards  adopted  by 
AAMI  and  issued  in  July  1966  as 
"Recommended  Practice  for  Reuse  of 
Hemodialyzers". 

Unlike  AAMI  "standards"  which  are 
directed  to  manufacturers, 
"recommended  practices"  are  directed 


to  health  professionals  and  provide 
guidelines  fbr  the  use.  care,  and 
processing  of  a  medical  device  or 
system.  The  AAMI  guidelines  on  reuse 
of  hemodialyzers  are  based  on  the 
national  consensus  of  physicians,  other 
health  care  professionals,  government 
representatives,  patients,  and  industry. 
They  describe  the  details  of 
reprocessing  dialyzers  and  address 
various  areas  such  as  personnel 
qualifications  and  training,  patient  • 
considerations,  equipment,  reprocessing 
supplies,  monitoring  during  dialysis, 
quality  assurance,  and  quality  control. 

Since  the  pubUcation  of  the  1986 
edition  of  the  "Recommended  Practice 
for  Reuse  of  Hemodialyzers"  and 
HCFA's  adoption  of  the  recommended 
practice,  users  of  the  guidelines  have 
asked  numerous  questions.  As  a  result 
of  the  AAMI  review  of  the  1986 
guidelines,  the  Hemodialyzer  Reuse 
Subcommittee  of  the  AAMI  Renal 
Disease  and  Detoxification  Committee 
developed  a  1993  edition.  The 
subcommittee  consists  of 
representatives  from  the  manufacturing, 
governmental  (including  HCFA). 
physician,  dialysis  facility,  and  patient 
consumer  communities. 

The  preliminary  revisions  underwent 
concurrent  public  review  and 
committee  balloting  which  lasted  2 
months.  The  final  revisions  also 
underwent  pubUc  review  and 
committee  balloting  and  were  approved 
May  3. 1993.  A  quorum  of  two-thirds  of 
the  subcommittee  was  necessary  to  vote 
the  docimient's  approvaL 

The  announcement  of  the  1993 
edition  of  "Recommended  Practice  for 
Reuse  of  Hemodialyzers"  was  made  in 
the  "AAMI  News",  the  "American 
National  Standards  Institute  Reporter", 
and  in  press  releases  to  500  trade 
journals.  The  1993  edition  (ANSI/ AAMI 
RD47)  may  be  purchased  from  AAMI, 
3300  Washington  Boulevard,  suite  400. 
Arlington.  Virginia  22201-4598.  Upon 
final  approval  of  the  incorporation  by 
reference,  the  1993  edition  will  be 
available  for  inspection  at  the  HCFA 
Information  Resource  Center,  6325 
Security  Boulevard,  Room  G-IO-A  East 
High  Rise  Building,  Baltimore,  MD 
21207,  or  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC 

The  1993  edition  is  directed  to  the 
physician  in  charge  of  hemodialyzer 
reprocessing  by  either  the  manual  or 
automated  mediod  and  describes  the 
essential  elements  of  good  practices  for 
reprocessing  dialyzers  to  help  assure 
device  safety  and  effectiveness.  Some  of 
the  saUent  changes  included  in  the 
document  are: 
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•  New  Occupational  Safety  and 
Health  Administration  (OSHA) 
recommended  environmental  exposure 
limits  of  chemicals; 

•  Significant  simplification  and 

^  clarification  of  the  process  of  validating 
indirect  performance  measurements; 

•  A  new  section  on  equipment  safety 
that  recommends  testing  the  function  of 
the  reprocessing  system  after  repair  of 
automated  equipment  unless  a  system 
has  an  autotest  mode; 

•  A  definition  for  "rebound"  that 
describes  the  disinfectant  rebound 
effect; 

•  Revisions  regarding  use,  testing, 
and  remoival  of  chemical  germicide  and 
more  detailed  specifications  on 
germicides  involved  in  reuse; 

•  An  expanded  section  on  safety 
monitoring  of  clinical  test  results; 

•  Several  new  bibhographical 
•   references; 

•  Appendices  that  Hst  the  rationales 
for  the  revised  sections  and  include  a 
new  basic  formaldehyde  assay  test 
method;  and 

•  Revised  requirements  for  personnel 
qualifications  and  training,  patient 
considerations,  water  and  reprocessing 
equipment. 

V.  Provisions  of  the  Proposed 
Regulations 

We  propose  to  revise  §  405.214Q(a)(5) 
to  require  that  ESRD  facilities  meet  the 
AAMl  standards  on  water  quality  found 
in  sections  3.2.1,  3.2.2,  and  B1-B5  of 
Appendix  B  of  "Hemodialysis  Systems" 
(2nd  Edition)  which  would  be 
incorporated  by  reference.  We  would 
indicate  that  copies  of  this  publication 
may  be  piurhased  from  AAMI  and  are 
available  for  inspection  at  the  HCFA 
Informatior^  Resource  Center  or  the 
Office  of  the  Federal  Register. 

In  §  405.2150(a)(1).  we  propose  to 
require  ESRD  facilities  reusing 
hemodialyzers  to  meet  the  1993  edition 
of  the  AAMI  guidelines  on 
"Recommended  Practice  for  Reuse  of 
Hemodialyzers"  which  we  propose  to 
incorporate  by  reference.  We  would 
indicate  that  copies  of  the  1993  edition 
may  be  purchased  firom  AAMI  and  are 
available  for  inspection  at  the  HCFA 
Information  Resource  Center  or  the 
Office  of  the  Federal  Register. 

We  would  remove  §  405.2150(a)(2) 
concerning  staff  exposiire  to  chemical 
germicides,  paragraph  (a)(3)(iii) 
concerning  reporting  adverse  patient 
reactions  to  the  manufacturer;  and 
paragraph  (b)  concerning  the  standard 
for  dialyzer  caps.  These  topics  are 
covered  in  the  following  sections  of  the 
revised  1993  AAMI  guidelines  which 
would  be  incorporated  by  reference: 
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•  Section  8 — Physical  plant  and 

( nvironmental  safety  considerations 

•  Section  11 — Reprocessing 

•  Section  13 — Monitoring 

•  Annex  A — Section  All. 4 — 
(  ^rmicide. 

^  1.  Response  to  Comments 

Because  of  the  large  number  of  items 
(  f  correspondence  we  normally  receive 
(  ri  a  proposed  riile,  we  are  not  able  to 
i  cknowledge  or  respond  to  them 
i  idividually.  However,  we  will  consider 
)  II  comments  that  we  receive  by  the 
<  ate  and  time  specified  in  the  DATES 
!  action  of  this  preamble,  and  if  we 
I  roceed  with  the  final  rule,  we  will 
1  ;spond  to  the  comments  in  the  ^ 
■reamble  to  the  final  rule. 

'  H.  Collection  of  Information 
'.  equirements 

This  rule  contains  no  information 
(  Dllection  requirements.  Consequently, 
t  lis  rule  need  not  be  reviewed  by  the 
{ iffice  of  Management  and  Budget  under 
t  le  authority  of  the  Paperwork 
I  eduction  Act  of  1980  (44  U.S.C.  3501 
t  \  seq.y 

\  HI.  Regulatory  Impact  Statement 

J  .  Introduction 

We  generally  prepare  a  regulatory 
f  exibility  analysis  that  is  consistent 
\  ith  the  Regulatory  Flexibility  Act 
( IFA)  (5  U.S.C.  601  through  612)  unless 
t  le  Secretary  certifies  that  a  proposed 
r  lie  would  not  have  a  significant 
e  :onomic  impact  on  a  substantial 
E  umber  of  small  entities.  For  purposes 
0   the  RFA.  all  ESRD  faciUties  are 
c  insidered  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
r  tquires  the  Secretary  to  prepare  a 
r  igulatory  impact  analysis  if  a  proposed 
r  lie  may  have  a  significant  impact  on 
t^e  operations  of  a  substantial  number 
0  small  nyal  hospitals.  This  analysis 
n  lUst  conform  to  the  provisions  of 
s  (ction  603  of  the  RFA.  For  purposes  of 
9  (Ction  1102(b)  of  the  Act,  we  define  a 
s:  nail  rural  hospital  as  a  hospital  that  is 
1(  cated  outside  of  a  Metropolitan 
S  atistical  Area  and  has  fewer  than  50 
b)ds. 

In  accordance  with  the  provisions  of 
E  icecutive  Order  12866  this  proposed 
n  lie  was  reviewed  by  the  Office  of 
K  anagement  and  Budget. 

E  Water  Quality  Standards 

The  proposed  rule  would  incorporate 
ii  to  regulations  exi^ng  industry 
si  andards  on  the  qnlity  of  water  used 
ii  dialysis  to  enable  surveyors  to 
a(  icurately  assess  a  facility's  compliance 
w  ith  the  standard  on  water  quafity.  The 
A  AMI  standards  are  the  result  of  a 
C(  lUaborative  effort  by  health 


professionals  and  industry 
representatives  to  respond  to  clinical 
needs  and  to  help  ensure  patient  health 
and  safety.  It  is  our  imderstanding  that 
AAMI's  recommended  maximum  levels 
for  water  contaminants  have  been 
clearly  defined  and  supported  by 
scientific  literature  and  developed 
through  industry  consensus.  Under  the 
AAMI  water  standard,  the  supplier/ 
manufacturer  of  dialysis  water  treatment 
equipment  is  responsible  for  assuring 
that  the  water  produced  by  the  system 
routinely  does  not  exceed  the  maximum 
allowable  chemical  contaminant  levels. 
Because  AAMI's  acceptable 
contamination  levels  have  been  in  effect 
since  1982  and  are  recognized  as 
medically  acceptable  standards,  we 
believe  that  manufacturers  have  been 
producing,  and  facilities  purchasing, 
equipment  capable  of  meeting  these 
requirements.  We  understand  that 
technology  is  in  place  for  all  facilities  to 
meet  the  AAMI  water  standard  and 
-  solicit  comments  on  this  understanding. 
While  variations  in  water  quality  do 
typicallv  occur,  any  changes  that  occur 
will  be  handled  through  consultation 
with  State  and  local  water  authorities 
and  safe  purity  levels  ensured  through 
continued  monitoring  by  the  physician 
in  charge  of  dialysis.  Although 
contaminants  in  water  used  in  dialysate 
may  cause  adverse  patient  reactions, 
actual  documented  adverse  incidents 
are  rare  when  water  is  monitored 
properly.  Because  the  AAMI  water 
quality  standard  represents  long- 
standing acceptable  medical  practice, 
we  believe  the  vast  majority  of  facilities 
already  comply  with  this  standard. 
Incorporation  of  the  AAMI  standard  into 
regulations  will  help  ensure  patient 
health  and  safety  by  providing 
surveyors  with  a  measurable  standard 
with  which  they  may  assess  facility 
compliance,  especially  in  the  few 
facilities  that  do  not  voluntarily 
conform  to  the  water  quality  guidelines 
adopted  by  the  industry. 

C.  Reuse  of  Hemodialyzers 

The  AAMI  "Recommended  Practice 
on  Reuse"  does  not  promote  either 
single  use  or  reuse  of  dialyzers.  The 
guidelines  were  developed  to 
acknowledge  the  widespread  practice  of 
reprocessing  and  provide 
recommendations  for  optimal 
hemodialyzer  rd)>rocessing  In  January 
1993,  HCFA's  Health  Standard  and 
Quality  Bureau  canvassed  the  2,345 
Medicare  certified  ESRD  faciUties  to 
determine  if  they  practiced  reuse,  and  if 
so,  the  disinfecting  protocols  used. 
Sixty- five  percent  (1.532)  of  the 
facilities  reported  practicing  reuse.  Of 
these  facilities,  approximately  51 


percent  use  renalin  as  the  germicide, 
with  two-thirds  of  these  facilities  using 
an  automated  disinfecting  system. 
Approximately  40  percent  of  the 
facilities  reported  using  formalin/ 
formaldehyde  as  the  germicide,  with 
manual  and  automated  systems 
receiving  equal  use.  Approximately  9 
percent  of  the  facilities  practicing  reuse 
reported  using  glutaraldehyde  as  the 
germicide,  with  the  majority  of  these 
facilities  using  an  automated 
disinfecting  system.  Less  than  1  percent 
of  the  facilities  use  other  disinfecting 
methods. 

Because  the  1993  AAMI  guidelines  do 
not  differ  significantly  from  the  1986 
guidelines  (which  all  Medicare 
participating  facilities  practicing  reuse 
already  must  meet),  we  believe  that  the 
great  majority  of  the  facilities  practicing 
reuse  would  be  in  compliance  with  the 
new  standards  proposed  in  this 
regulation.  The  1993  AAMI  standards 
were  developed  through  a  public  forum 
and  their  adoption  was  well  publicized. 
They  reflect  the  most  up-to-date  reuse 
procedures  already  practiced  by  many 
of  the  facilities,  and  we  do  not  believe 
that  incorporating  the  1993  guidelines 
into  our  regulations,  in  and  of  itself, 
would  prompt  any  facility  to  begin  or 
discontinue  reuse. 

We  expect  that  each  facility  would 
respond  to  these  new  standards  based 
on  the  relationship  of  these  standards  to 
its  current  reuse  practices  and  to  factors 
such  as  whether  or  not  a  facility 
presently  meets  the  standards  or  can 
meet  them  without  extensive  changes, 
and  whether  or  not  the  facility  can  buy 
new  filters  in  quantity  less  expensively 
than  it  can  upgrade  its  reuse  practices. 
As  we  said  above,  65  percent  of  the 
facilities  are  already  reusing  dialyzers. 
The  major  effect  of  this  proposed  rule 
would  be  to  assure  that  Medicare 
standards  for  reuse  reflect  safe  and 
effective  practices. 

D.  Conclusion 

Because  we  are  imable  to  predict  the 
decisions  facilities  would  make  in 
response  to  this  regulation,  we  are 
imable  to  quantify  the  potential  effect  it 
would  have.  Some  beneficiaries  may  be 
reassured  that  HCFA  has  adopted 
specific  water  quality  standards  and 
updated  its  standards  for  reuse  of 
hemodialyzers  to  ensure  their  health 
and  safety.  However,  we  expect  that 
there  would  be  a  negligible  effect  on 
most  beneficiaries  and  facilities  since 
we  beUeve  these  revisions  would  make 
no  major  changes  in  current  facility 
operation  or  patient  experience.  This 
proposed  rule  is  not  expected  to  result 
directly  in  any  increases  or  reductions 
in  Medicare  program  expenditures. 


For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smalLentities  and 
would  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 
Therefore,  we  are  not  preparing  analyses 
for  either  the  RFA  or  section  1102(b)  of 
the  Act. 

List  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Incorporation  by  reference, 
Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  chapter  IV,  part  405,  subpart 
U  would  be  amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  The  authority  citation  for  part  405, 
subpart  U  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861, 1862(a).  1871. 
1874.  and  1881  of  the  Social  Security  Act  (42 
use.  1302.  1395X.  1395y(a).  1395hh. 
I395kk,  and  1395it),  and  sec.  353  of  the 
Public  Health  Service  Act  (42  U.S.C.  263a). 
unless  otherwise  noted. 

B.  In  §  405.2140,  the  heading  of 
paragraph  (a)  is  republished,  and 
paragraph  (a)(5)  is  revised  to  read  as 
follows: 

§405.2140    Condition:  Physical  . 
environment 

•        •        •        •        • 

(a)  Standard:  Building  and 
equipment.  •  •   • 

(5)(i)  The  ESRD  facility  must  employ 
the  water  quality  requirements  listed  in 
paragraph  (a)(5)(ii)  of  this  section 
developed  by  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  and  published 
in  "Hemodialysis  Systems"  (2nd 
edition)  which  is  incorporated  by 
reference. 

(ii)  Required  water  quality 
requirements  are  those  listed  in  sections 
3.2.1,  Water  Bacteriology;  3.2.2, 
Maximum  Level  of  Chemical 
Contaminants;  and  in  Appendix  B: 
Guideline  for  Monitoring  Purity  of 
Water  Used  for  Hemodialysis  as  Bl 
through  B5. 

(iii)  Incorporation  by  reference  of  the 
Association  for  the  Advancement  of 
Medical  Instrumentation's 
"Hemodialysis  Systems"  (2nd  edition) 
(ANSI/ AAMI  RD5-1992)  was  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  This  publication  is 


available  for  inspection  at  the  HCFA 
Information  Resource  Center,  6325 
Securitjy  Boulevard,  Room  G-IO-A  East 
High  Rise  Building,  Baltimore,  MD 
21207  and  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC.  Copies  may 
be  purchased  from  AAMI,  3300 
Washington  Boulevard,  suite  400, 
Arlington,  VA  22201-4598.  If  any 
changes  in  "Hemodialysis  Systems" 
(2nd  edition)  are  also  to  be  incorporated 
by  reference,  a  document  to  that  effect 
vnll  be  pubUshed  in  the  Federal 
Register. 
•        •        •        •        • 

C.  In  §  405.2150,  the  undesignated 
introductory  text  and  paragraph  (a)  are 
revised,  paragraph  (b)  is  removed, 
paragraphs  (c)  and  (d)  are  redesignated 
as  paragraphs  (b)  and  (c),  respectively, 
and  redesignated  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§405.2150    Condition:  Reuse  of 
hemodiatyxers  and  otiter  dialysis  suppllas. 

An  ESRD  facility  that  reuses 
hemodialyzers  and  other  dialysis 
supplies  meets  the  requirements  of  this 
section.  Failure  to  meet  any  of 
paragraphs  (a)  through  (c)  of  this  section 
constitutes  grounds  for  denial  of 
pwment  for  the  dialysis  treatment 
af^pted  and  termination  from 
participation  in  the  Medicare  program. 

(a)  Standard: Hemodialyzers.  lithe 
ESRD  facility  reuses  hemodialyzers,  it 
conforms  to  the  following: 

(1)  Reuse  guidelines.  Voluntary 
guidelines  adopted  by  the  Association 
for  the  Advancement  of  Medical 
Instrumentation  (A.A.M.l.)  1993  edition 
(i.e.,  "Recommended  Practice  for  Reuse 
of  Hemodialyzers").  Incorporation  by 
reference  of  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  1993  edition  of  the 
"Recommended  Practice  for  Reuse  of 
Hemodialyzers"  (ANSI/ AAMI  RD47) 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  This 
publication  is  available  for  inspection  at 
the  HCFA  Information  Resource  Center, 
6325  Security  Boulevard.  Room  G-IO-A 
East  High  Rise  Building,  Baltimore,  MD 
21207  and  the  Office  of  the  Federal 
Rejgister,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC.  Copies  may 
be  purchased  from  AAMI,  3300 
Washington  Boulevard,  Suite  400, 
Arlington,  VA  22201-4598.  If  any 
changes  in  the  "Recommended  Praaice 
for  Reuse  of  Hemodialyzers"  are  also  to 
be  incorporated  by  reference,  a 
document  to  that  effect  will  be 
published  in  the  Federal  Register. 

(2)  Procedure  for  chemical 
germicides.  To  prevent  any  risk  of 
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dialvzet  membrane  leaks  due  to  the 
combined  actioD  of  different  chemical 
gennicides,  dialyzvs  are  exposed  to 
only  one  chemical  gennicide  during  the 
reprocessing  procedureL  If  a  dialyzer  ia 
exposed  to  a  second  germicide,  the 
dialyzer  must  be  discarded. 

(3)  Surveillance  of  patient  reactkms. 
In  order  to  detect  bacteremia  and  to 
meuntain  patient  safety  when 
unexpLained  events  occur,  the  facility — 

(i)  Takes  appropriate  bkx>d  cuhiuea  at 
the  time  of  s  febrile  response  in  a 
patient:  and 

(ii)  If  pyrogenic  reactions,  bacteremia, 
or  unexplained  reactions  associated 
with  ineffective  reprocessing  are 
identified,  terminates  reuse  of 
hemodialyzers  in  that  setting  and  does 
not  continue. reuse  until  the  entire 
reprocessing  svstem  has  been  evaluated. 

(b)*  •  • 

(c)*  •  * 

(1)  Limit  the  reuse  of  bloodlines  to  the 
same  patient; 
•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Ho«pita> 
Insurance:  and  Pro-am  N<x  93. 774, 
Medicare — Suppiementary  Medical 
insurance  Program) 

Dated:  September  23, 1993. 
Bruce  CVUdeck,  ^ 

Administrator.  Heahh  Can  Financing 
AdminietratkM. 

Dated:  October  23, 1993. 
Donna  E.  Shalala, 
Secretary. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Part  871 

RiH-290(MkG6S 

VA  Acqulsraon  Regulatton:  Loan 
Quaranty  and  VoeatkMta)  RaHabWWIoti 
and  Counseling  PTX>grams 

AGENCY:  Department  of  Veterans  Afhirs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Afiiairs  (VA)  ia  proposing  to  amend  the 
VA  Acquisition  Regulation  (VAAR)  to 
increase  the  amount  which  property 
holders  and  management  brokers  may 
spend  for  emergency  pn^rty  repairs. 
Advance  blanket  authorization  to 
management  brokers  is  also  being 
increased.  Additionally,  the  dollar 
amount  that  Regional  0£5ce  Directors, 
Loan  Guaranty  Officers,  and  Assistant 
Loan  Guaranty  Officers  are  authorized 
to  approve  for  the  repair  of  VA  property. 


acqv  red  under  Chapter  37.  Title  38. 
UniDd  Statoe  Code,  is  being  faicreased 
to  cc  aiona  with  the  current  statutory 
auth  irity. 

DATI  S:  Comments  must  be  received  by 
15. 1994.  All  comments  received 
available  Cor  puhtic  in^>ectlon 
I  April  25, 1994.  This  amendment  ia 
to  be  eSBcUve  on  the  date  of 
publcation  of  the  Pinal  rule. 

AOOf  ESSES:  Comments  should  be  sent  to 
the  i  ecretary  of  Veterans  Affairs  (271 AJ, 
Dep(  rtment  of  Veterans  Afiairs,  810 
Vera  Lont  Avenue.  NW..  Washington  DC 
2042  9.  Al)  written  comments  received 
will  >e  availaUe  for  pubUc  inspection. 

FOR  I  VRTHER  INFORMATION  CONTACT: 
Patri  :ia  Viverette.  Acquisition  Policy 
Divi  ion  (95A).  Office  of  Acquisition 
and  iffateriel  Management,  Department 
of  V(  terans  A&irs,  810  Vermont 
Avei  ue,  NW..  Washington  DC  20420. 
(202  233-5001. 

SUPfiaiENTARV  MFORMATKM: 
L  Backgroond 

Pu  rchase  of  supplies  and  services  for 
the  r  >pair  to  any  VA  property  is 
authorized  by  Quipter  37.  Title  38. 
United  States  Code  (U&C).  The  dollar 
Hmil  for  management  brokere"  blanket 
adva  dce  auth(»ity  to  incur  routine 
char  ;es  in  connection  with  the 
man  igement  of  properties  acquired  by 
VA  » nder  Chapter  37,  Title  38,  U.S.C, 
was  ncreased  from  $75  to  $200  in  1981. 
Sine  I  that  time,  costs  associated  with 
aerv  ses  for  which  management  brokers 
rout  aely  inctir  expenses  have 
incnased.  Because  of  this,  an  Increase 
to  $£  OO  is  being  implemented  for  botib 
the  I  kanagement  brt^ters'  blanket 
auth  >rity  to  incur  «>q>enses  and  the 
prop  irty  holdere'  emergency  repair 
thre«  ^<^  Also,  because  of  the 
Inat  ased  costs  of  repairs.  Regional 
Offi<: »  E)Bectofs,  Loan  Guaranty 
Offic  ers.  and  Assistant  Loan  Guaranty 
Offic  ers  are  authorized  to  approve  repair 
prog  ams,  (I.e..  the  aggregate  amount  of 
the  I  roposed  contracts  to  purchase 
supp  bes  and  services  as  contemplated 
in  a  )r(^>erty  anal3rsis  by  the  Loan 
Guai  mty  activity),  where  the  estimated 
cost  ioes  not  exceed  $25,000. 

Tljesec 
the 

acquired 
Adc 
and 
they 
Acqi 

Teci  nicali 
tore  lectl 
titles 


changes  will  further  promote 
e  ficient  management  of  VA's 
'  property  inventory. 
Additionally.  VAAR  Sections  871.103 
i71. 106  are  being  removed  because 
ire  duplicative  ^  the  Federal 
Acquisition  Reguletion  (FAR). 

amendments  are  being  made 
the  current  organizational 


n.  Bagiilliiii  Fkxibaity  Act  ptFA) 

"Hm  Secretary  certifies  that  dds 
change  wiO  not  hove  a  significant 
economic  impect  on  a  substantial 
number  of  sznall  entities  within  the 
meaning  erf  dM  Regulatory  Flexibility 
Act.  5  U.S.C  601-612.  The  increase  in 
the  amount  for  routine  ciiarges  or 
emergency  repairs  in  connection  with 
the  management  of  properties  will 
reduce  the  economic  burden  placed  on 
management  brokers  or  property  holders 
by  reducing  the  administrative  approval 
process.  The  remaining  proposed 
changes  are  VA  internal  procedures  and 
will  not  directly  affect  any  small  entity. 

m.  Paperwork  RcdnctioB  Act 

"This  amendment  does  not  Impose  any 
additional  reporting  or  recordkeeping 
requirements  on  Ae  pubUc  which 
require  die  approval  of  die  Office  of 
Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

List  of  S«ib)ecl  in  48  CFR  Part  871 

Govemment  procurement. 
^(proved:  December  10, 1993. 
lesaeBrown.  ^ 

Secretary  of  Veterans  Affairs. 

For  the  reesooa  set  forth  in  the 
preamble,  48  CFR  part  871  b  proposed 
to  beam«ided  as  set  forth  below: 

\.  The  authority  dtatioo  for  part  871 
is  revised  to  reed  as  follows: 

Aatbortty;  3»U.S.C  501, 40  U.S.C  486(c), 
38  CFR  36^4320,  3»  U.S.C  Chs.  30,  31,  32, 
35.  36,  and  37, 10  U.S.C  Chs.  106  aad  107, 
and  Pub.  L  103-16. 

PART  87V-LOAN  GUARANTY  AND 
VOCATIONAL  REHABNJTATION  AND 
COUNSELINO  PROGRAMS 

Sul)part  87t.1— (Amended} 

2.  Section  871.101  is  revised  to  read 
as  follows: 

871.101    Poltey. 

All  acquisitions  for  the  repair  and 
maintenance  of  VA  property  acquired 
under  Chapter  37.  Title  38,  United 
States  Code,  shall  be  made  In 
accordance  with  those  regulations  as  set 
fwth  tn  (FAR)  48  CFR  parts  14. 15.  and 
16,  and  (VAAR)  48  CFR  parts  814.  815, 
816,  and  871. 

871.109    lAnMndedl 

3.  Section  871.102.  paragraph  (a)  is 
amended  by  adding  the  comma  and 
words  ",  Loen  Guaranty  Officers,  and 
Assistant  Loan  Guaranty  Officers"  after 
the  word  "Directors";  by  removing  the 
words,  "purchase  supplies  and  services 
for  the  repair  to"  and  adding,  in  their 
place,  the  words  "approve  a  repair 
program  for^;  by  removing  the  figure 
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and  words  "$5,000  on  any  single 
transaction."  and  adding,  in  its  place, 
the  figure  and  words  "$25,000.  A  repair 
program  means  the  aggregate  amount  of 
the  proposed  contracts  which  are 
contemplated  in  a  prop>erty  analysis  by 
the  Loan  Guaranty  activity.";  paragraph 
(b)  is  amended  by  removing  figure 
"$5,000"  and  adding,  in  its  place,  the 
figure  "$25,000";  and  is  amended  by 
removing  the  title  "Chief  Benefits 
Director"  and  adding,  in  its  place,  the 
title  "Under  Secretary  for  Benefits";  the 
second  sentence  in  paragraph  (c)  is 
amended  by  removing  the  title  "Chief 
Benefits  Director"  and  adding,  in  its 
place,  the  title  "Under  Secretary  for 
Benefits":  paragraph  (d)  is  amended  by 
removing  the  figure  "$200"  and  adding, 
in  its  place,  the  figure  "$500";  the  first 
sentence  in  paragraph  (e)  is  amended  by 
removing  the  word  "listed"  and  adding, 
in  its  place,  the  word  "assigned"  and  by 
removing  the  words  "with  him/her";  the 
second  sentence  in  paragraph  (e)  is 
amended  by  removing  the  figure  "$200" 
and  adding,  in  its  place,  the  figure 


"$500"  and  by  removing  the  words 
"his/her"  and  adding,  in  their  place,  the 
word  "the";  the  third  sentence  in 
paragraph  (e)  is  amended  by  removing 
the  figure  "$200"  and  adding,  in  its 
place,  the  figure  "$500". 

671.103   [Removed] 

4.  Section  871.103  is  removed. 

871.105  [Removed] 

5.  Section  871.105  is  removed. 

871.106  [Amended] 

6.  Section  871.106,  paragraph  (b)  is 
amended  by  removing  the  words  "his/ 
her"  and  adding,  in  their  place,  the 
word  "the  subcontractor's". 

Subpart  871^— ^Amended] 

7.  Section  871.200  is  revised  to  read 
as  follows: 

871.200   Scope  of  subpart 

This  subpart  establishes  policy  and 
procedures  for  the  vocational 
rehabilitation  and  counseling  program 
as  it  pertains  to  contracts  for  training 


and  rehabilitation  services,  approval  of 
institutions  (including  rehafi^tation 
facilities),  training  establishments,  and 
emplovers  under  Chapter  31,  Title  38. 
United  States  Code,  contracts  for 
counseling  services  under  Title  38. 
United  States  Code.  Chapters  30.  31,  32. 
35,  and  36;  Title  10,  United  States  Code. 
Chapters  106  and  107;  and  Public  Law 
102-16.  Veterans  Education  and 
Employment  Amendments. 

871.201-3   [Amended] 

7.  Section  871.201-3  is  amended  by 
removing  the  words  "Veterans  Health 
Services  and  Research  Administration" 
and  adding,  in  their  place,  the  words 
"Veterans  Health  Administration." 

871.207    [Amended] 

8.  Section  871.207,  paragraph  (b)(2)  is 
amended  by  removing  the  words 
"Veterans  Administration"  and  adding, 
in  their  place,  the  words  "Department  of 
Veterans  Affiairs". 

[PR  Doc.  94-3287  Filed  2-11-94;  8:45  am] 
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TTn  MCten  ottNt  FEDERAL  FKGISTER 
eontara  docunwnla  olhv  than  rulw  w 
proposed  nriM  «wl  ar*  ap^icatil*  to  •)• 
public.  No(ic«s  ol  haarings  and  investigations, 
committee  meetingB.  agancy  decisions  and 
rulings,  delegations  o(  authority,  filing  of 
petitions  and  applicationa  and  agency 
stateniento  of  organizaiion  and  functions  are 
exainpiet  of  documanci  appearing  in  tNs 
sectSonL 


DEPAfrrMEMT  Of  AQWCULTURE 

Cooperative  State  neeeorch  Servtee 

Special  Reeeareh  Grants  Program, 
Aquacuiture  Reaearch;  SoUcitatioi»  of 

AGENCY:  Cooperative  State  Research 
Swvice.  USDA. 

ACTION:  Notice  of  correction  of 
application  submission  deadline. 

SUIMfURV:  In  notice  dociunent  94-1730 
in  the  issue  of  Thursday.  January  27, 
1994  (59  FR  3974),  two  different  dates  ' 
were  given-as  the  application 
submission  deadline.  This  notice 
corrects  all  application  submission 
deadline  dates  to  read  April  18, 1994  as 
follows: 

On  page  3976  in  the  second  column 
in  the  third  paragraph,  the  regular'  mail 
postmarked  date  was  speci^ed  as  March 
14, 1994.  The  date  should  be  changed  to 
April  la.  1994.  On  the  same  page  and 
same  column  in  the  fourth  paragraph, 
the  hand-delivered  proposal  submission 
date  was  specified  as  March  14, 1994. 
The  date  should  be  changed  to  April  18, 
1994. 

Dated:  February  8. 1994. 

^>hn  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

IFR  Doc  94-3313  Fiied  2-11-94;  8:45  ami 
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DEPARTMENT  OF  COMIMERCE 
Intemationai  Trade  Administration 
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Industrlai  Pt>08phoric  Acid  From 
Israel;  Final  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 

ACENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACT)  m:  Notice  of  final  result*  of 
anti(  umping  duty  changed 
circumstances  review. 
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:  On  November  5. 1993,  the 
Dep  rtment  of  CcMnmerce  pubhshed  the 
prelfninary  results  of  iti  aianged 

review  concnniDg  its 
of  whether  Rotem 
Ltd.  (Rotem)  is  the  successor 
lev  Phosi^es.  Ltd.  (Negw).  The 
review  covers  one  manufacturer/ 

of  this  nerchan^ise  to  dM 
Unitkl  States,  Negev,  aiKl  its  moger 
with  Rotem.  We  h&ve  now  completed 
1  eview  and  determine  that,  for 
of  applying  the  antidamping 
iw.  Rotem  ia  the  successor  to 
and.  as  such,  is  subject  to  the 
which  applied  to  Nsgev. 
date:  February  14. 1994. 
I  UflTTHEH  INFORMATJOH  CONTACT: 
Longest  or  Kelly  Paridxill,  Office 
of  Cduntervailing  CompHance, 
biter  kational  Trade  A<hninistration. 

department  of  Ccmimerce, 
Washington,  DC  20230;  tekrphone:  (202) 
482-2786. 

8UPPi£MENTARV  INFORMATION: 
Background 

1  November  5, 1993,  the  Department 
of  Cdnmeroe  (the  Department) 
published  in  the  Federal  Register  the 
preli  ninary  results  of  its  antidumping 
duty  changed  circumstance  review  on 
indu  itrial  phosphoric  add  from  Israel 
(58  m  59010).  We  have  now  completed 
this  dhanged  drcumstances  review  in 
accoidance  with  section  751  of  the 
Tarif  Act  of  1930.  as  amended  (the  Act). 

Scop)  of  Review 

Im  )ort8  covered  by  this  review  are 
shi  patents  of  industrial  phosphoric  add 
This  product  is  c\uTently 
fiable  under  item  number 
2809  20.00  of  the  Jiarmonized  Tariff 
=    Sche  lule  (HTS).  "Ebe  vsnritten 
desa  iption  remains  dispositive. 

review  covers  one  manufacturer/ 
expotter  of  this  merchandise  to  the 
Unit<  d  States.  Negev,  and  its  merger 
lotem. 
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)ecember  1991,  Rotem  and  Negev, 
c  ompanies  within  the  Israeli 
Chenqicak.  Ltd.  (ICL)  group,  merged  to 

CMie  corporate  entity,  Rotem. 
Subs4quent  to  the  merger,  Negev  was 
'  from  the  antidumping  duty 
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order.  fSee  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocati<m  bi  Part  of  die 
Antidumping  Duty  Order  (57  FR  10008; 
March  23. 1992).)  Befcve  the  merger, 
Rotem  wes  not  a  producer  of  tibe  subfect 
merchandise  and  was  never  reviewed 
under  this  oeder. 

Negev  notified  the  Departmenf  In  a 
March  30, 1993  tetter  that  the  coR^wny 
had  merged  with  Rotem.  The  merger, 
which  was  finalized  December  31. 1991, 
wee  efisctive  re&oactively  to  January  1, 
1901.  During  verificatioa,  ^ 
Depeftment  examined  Rolein^  sales  and 
fouoBd  no  evidence  of  industrial 
{riMsphocic  add  sales  prior  to  d!w 
merger.  In  the  March  30, 1992  letter, 
Negev  abo  identified  Rotem  as  Its 
successor  and  requested  that  the 
Department  issue  edeterminetioo 
applying  Negev's  revocation  to  Rotem. 
Rotem  began  to  ship  the  subject 
merchandise  to  the  United  States  on 
January  1, 1992.  Its  shipments  have 
entered  \mder  the  "all  other"  rate 
applicable  to  companies  that  had  never 
.  been  reviewed  under  the  order. 

The  Department  has  determined  that 
Rotem  is  the  successor  to  Negev  for 
purposes  (^applying  the  antidumping 
dutv  law.  For  a  complete  discussion  of 
the  basis  for  this  decision  see  Industrial 
Phosphoric  Add  From  Israel; 
Preliminary  Resuhs  of  Antidiunping 
Duty  Changed  Circiunstances  Review. 
November  5. 1993,(58  FR  59010), 

Analysts  of  Comments  Received 

We  gave  interested  parties  an 
(^portunity  to  comment  on  the 
preliminary  results.  We  received 
conimMits  from  the  petitioners,  FMC 
Corporation  and  Monsanto,  and  from 
Rotem.  the  manufacturer/exporter 
covered  by  this  review. 

Comment  1:  Petitioners  argue  that  the 
legal  test  for  determining  successorship 
with  respert  to  an  antidumping  duty 
order  is  that  "the  Department  will 
OHisider  the  acquiring  company  to  be  a 
successor  if  its  resuhing  operation  is 
essentially  similar  to  that  of  its 
predecessor."  Brass  Sheet  and  Strip 
from  Canada:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  (57  FR  5128,  5129:  February  12, 
1992).  Petitioners  maintain  that  after  the 
merger,  Rotem 's  operation  was  not 
essentially  similar  to  either  that  of 
Rotem  or  the  former  Negev  because, 
after  the  merger.  Rotem  became  a  fully 
integrated  producer  of  both  fertilizer 
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and  industrial  grade  add.  as  well  as  a 
producer  of  rock  phosphata  Thus,  the 
newly  merged  i^ratitms  of  Rotem 
constitute  a  company  with  a  more, 
integrated  and  expanded  phosphoiic 
acid  production. 

Petitioners  also  claim  that  in  the 
preliminary  results  of  the  changed 
drcumstances  review,  the  Department 
failed  to  consider  Rotem  as  a  new 
business  entity  because  the  Department 
was  only  looking  at  industrial 
phosphoric  add.  Petitioners  argue  that 
the  proper  legal  standard  for 
determining  successorship  is  whether 
the  "resulting  operation'*  of  the 
acquiring  company  is  essentially  similar 
to  its  predecessor."  See  Brass  Sheet  and 
Strip  prehminary  results.  Therefore,  the 
merged  Rotem  should  be  examined  with 
respect  to  its  overall  operations,  not  )u8t 
its  operations  with  re^>ect  to  the  suh)ect 
merchandise.  Petitioners  argue  that 
since  Rotem's  operati<Mis  are  not  the 
same  as  they  were  prior  to  the  merger 
with  respect  to  all  types  of  merchandise. 
Rotem  should  not  be  treated  as  a 
successor  to  Negev. 

In  response  to  petitioners'  argument 
that  Rotem  has  become  an  integrated 
producer  of  pboq>hoiic  add. 
respondent  claims  that  Negev's 
production  of  the  sulked  merchandise 
was  in  fact  fidly  inte^ated  before  the 
merger.  Although  the  mwger  further 
integrated  the  production  of  fertilizer 
grade  add,  no  changes  have  occurred 
with  regard  to  ^  produdioo  of  the 
subject  merchandise. 

Departments  Position:  We  disagree 
woth  pet^eners'  assertfon  that  the 
proper  legri  standard  for  determining- 
successorship  is  whether  the  acquiring 
compmiy  is  sunllar  to  its  predecessor 
with  respect  to  its  overall  t^temtions.  bi 
the  prehminary  results  for  Brass  Sheet 
and  Strip,  the  DepaitoMnt  found  that 
"concerning  proouction  and  sales  of 
brass  sheet  and  strip,"  Htm  acquiring 
company  was  (^wrating  essentially  as 
the  same  bu^ness  entity  as  its 
predecessor.  See  Brass  Sheet  and  Strip 
from  Canada;  Pretiminery  Results  of 
Antidumping  Duty  Administrative 
Review.  (57  FR  5128,  5129;  February  12, 
1992).  Moreover,  in  the  final  resuhs  for 
Brass  Sheet  and  Strip,  the  Department 
agreed  that  since  respondent's  bu^ness 
operation  was  essentially  the  same  as 
that  of  its  predecessor 'Wwith  regard  to 
the  productieD  of  brass  sheet  and  strip," 
the  acquiring  company  was  essentielly 
the  same  operatioo  as  its  predecessor. 
See  Brass  Sheet  and  Strip  from  Canada; 
Final  Results  of  Antidumping  Duty 
Administiative  Review.  (57  FR  20460. 
20462;  M^  13. 1992^  Thue.  in  this 
review,  the  Department  has  applied  the 
same  standard  for  determining 
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successorship  as  the  standard  v^iich 
was  applied  in  the  preliminary  and  final 
results  of  Brass  Sheet  and  Strip. 

bisofor  as  no  explidt  legal  standard 
for  determining  successorship  is 
provided  by  the  statute  or  the 
Departnaent's  regulations,  the 
Department  has  discretion  in  dedding 
how  to  determine  whether  one  company 
is  a  successor  to  another  for  purposes  of 
the  antidumping  duty  law.  In  Brass 
Sheet  and  Strip,  the  Department 
examined  the  described  factors  in  terms 
of  the  operations  which  produce  the 
subject  merchandise.  This  has 
continued  to  be  our  approach  in  the 
instant  review.  Tlte  operation  ]»odudng 
the  subject  merchandise  is  the 
appropriate  level  at  which  to  focus  our 
analysis  because  under  the  antidumping 
duty  laws,  we  are  examining  pricing 
practices  with  respect  to  the  si^ject 
merchandise.  For  exam;^  in  this  case, 
the  antidumping  duty  order  applies 
only  to  industrial  phoqphwic  add  and 
reviews  are  conducted  only  on  sales  of 
this  merchandise.  Thus  it  follows  that 
an  inquiry  iitfo  the  vebdtty  of  a  claim 
of  successorship  to  a  respondent 
company  should  focus  on  that 
omipany's  sales  and  production  of  the 
merchandise  enoKnpassed  by  the  order. 

Comment  2:  Petitioners  daun  that 
when  examining  the  four  elements  for 
determining  svicoessorship:  (1) 
Management.  (2)  production  facilities. 
(3)  supplier  relationships,  and  (4) 
customer  base,  Rotem's  operati(»s  are 
not  a  continuation  <A  Navy's 
operations. 

With  regard  to  management, 
petllionets  argue  that  with  the  resulting 
changes  in  the  board  of  dfrectors  and 
the  production  maiwgement.  there  is  a 
new  and  different  managentent  team  in 
charge.  Petitioners  claim  that  there  has 
not  been  a  continuation  of  the  former 
Negev  management  in  the  new  Rotem. 

Petitioners  also  claim  that  since 
Rotem  acquired  Negev's  (Moduction 
fadlities,  Rotem's  total  production 
fadlities  are  much  more  extensive  than 
Negev's  were.  As  a  resuh  of  the  merger, 
Rotem  is  a  larger  full-service  phosphate 
and  related  products  producer  ana  is 
not  the  same  company  that  Negev  was 
before  the  merger. 

Petitioners  further  maintain  that 
supplier  relationships  have  also 
changed  as  a  result  of  the  merger.  The 
former  Negev  obtaHied  important  raw 
material  inputs  from  Rotem.  which  was 
then  a  sepeirate  company.  Since  the 
merger,  raw  material  input  for  the 
productiao  of  the  subject  mcschandise 
»  now  supplied  by  captive  internal 
prodxiction.  which  petitioners  argue 
constitutes  a  significant  change  in 
supplier  relationships. 


As  a  result  of  the  merger,  petitioners 
also  argue  that  Rotem  now  has  a  much 
larger  and  more  diverse  customer  base 
than  Negev  had.  Furthermore,  prior  to 
the  merger,  Rotem,  as  a  fertilizer 
producer,  had  no  customers  in  the 
United  States  and  made  no  sales  to  the 
United  States.  Therefore,  the  merger 
opened  up  an  entirety  new  market  for 
Rotem. 

In  contrast,  the  req>ondent  maintains 
that  the  petitioners  have  presented  no 
arguments  that  had  not  already  been 
taken  into  account  in  the  preliminary 
results.  Therefore,  the  Department  has 
no  grounds  for  reversing  the  preliminary 
determination. 

With  regard  to  changes  in 
management,  the  respondent  maintains 
that  personnel  changes  as  the  resuh  of 
the  merger  are  minimal.  Furthermore, 
responcfont  argues  that  sales  staff  for  the 
subject  merchaiKlise  remained  the  same 
and  most  of  management,  including  top 
management  in  the  company,  retained 
their  positions. 

Respondent  claims  that  when 
addressing  changes  in  production 
fadlities,  petitioners  focus,  as  when 
addressing  other  factors  to  determine 
suooessorshlp,  on  the  production  of 
non-st^>)ect  merchandise.  Prior  to  the 
nmrger.  Negev  and  Rotem  formed  a  part 
of  the  same  parent  company,  llese  two 
companies  were  both  located  at  the 
same  plant  site  and  shared  some 
infrastructure.  Moreover,  products  that 
were  transferred  from  one  company  to 
another  were  transferred  on  special 
intra-company  terms.  According  to  the 
respondent,  these  elements'demonstrste 
that  there  was  no  change  in  production 
fadlities  with  re^rd  to  the  subject 
merchandise. 

Respondent  argues  that  petitioners' 
premise  reg9rding  suppber  relationships 
is  complet^y  erroneous.  Respondent 
maintains  that  the  raw  material  injAUs 
obtained  by  Negev  from  Rotem  are  not 
essential  or  even  necessary  in  the 
production  of  the  subject  merchandise. 
Furthermore,  when  these  raw  materials 
were  obtained  from  Rotem  prior  to  the 
merger,  they  were  purchased  under  an 
intra-company  pridng  formula 
determined  by  the  parent  company. 
Therefore,  there  has  been  no  change  in 
suppliers. 

With  regard  to  customer  base, 
'respondent  claims  that  the  customer 
base  for  the  subject  merchandise  did  not 
change.  Respondent  argues  that 
petitioners  are  focusing  on  sales  of  non- 
subject  merchandise,  as  illustrated  by 
their  exaBmle  of  sales  to  new  customer 
groups  such  as  the  bAning  community. 
According  to  the  respood^ts.  the 
farming  community  does  not  have  a 


need  for  the  subject  merchandise, 
industrial  phosphoric  acid. 

Department's  Position:  We  do  not 
agree  with  petitioners  assertion  that 
Rotem's  operations  are  not  essentially 
similar  to  Negev's  operations  prior  to 
the  merger  in  terms  of:  (1)  Management, 
(2)  production  facilities,  (3)  supplier 
relationships,  and  (4)  customer  base, 
with  regard  to  sales  and  production  of 
the  subject  merchandise. 

With  regard  to  executive  personnel, 
Negev  and  Rotem's  board  of  directors 
consists  of  seven  and  five  members, 
respectively.  Tlie  president  and  three 
members  of  the  board  of  directors, 
including  the  chairman  of  the  board,  are 
the  same  for  both  Negev  and  Rotem. 
Therefore,  Rotem's  five  member  board 
of  directors  includes  three  members  that 
were  also  on  Negev's  board. 

An  examination  of  production 
management  shows  that  production 
management  was  consolidated  after  the 
merger.  Before  the  merger,  there  were 
two  site  managers  and  two  operations 
managers,  one  set  for  Negev  operations 
and  the  other  for  Rotem  operations. 
Now  there  is  one  site  manager  and  one 
operations  manager  for  Rotem's 
industrial  phosphoric  acid  and  fertilizer 
acid  facilities.  After  the  merger,  Negev's 
former  vice-president  became  a  Rotem 
executive  vice-president.  The  Negev 
plant  manager  prior  to  the  merger  left 
the  company,  and  Rotem's  plant 
manager  became  the  plant  manager  for 
both  the  Rotem  and  Negev  plant 
facilities.  Negev's  former  industrial 
phosphoric  acid  site  manager  remained 
with  Rotem  for  about  six  months  after 
the  merger  and  was  then  replaced  by 
Rotem's  operations  manager  whose 
responsibilities  became  the  management 
of  both  industrial  phosphoric  acid  and 
fertilizer  acid  facilities.  See  Verification 
of  the  Questionnaire  Response — 
Antidumping  Duty  Order  on  Industrial 
Phosphoric  Acid  from  Israel —  Changed 
Circumstances  Review;  October  6. 1993. 

The  Department  has  considered  these 
changes  in  Rotem's  management  and 
Hnds  that  the  differences  are  minimal. 
The  changes  in  Rotem's  personnel  are 
well  within  the  normal  range  of 
personnel  changes  that  one  would 
expect  over  time  within  the  same 
operation.  For  example,  in  the  final 
results  of  Brass  Sheet  and  Strip,  the 
Department  found  one  company  to  be 
the  successor  of  another  despite  the  fact 
that  the  successor  company  had 
replaced  the  two  top  managers  at  the 
acquired  plant.  See  Brass  Sheet  and 
Strip  Final  Results  of  Antidumping 
Duty  Administrative  Review.  (57  FR 
20462:  May  13.  1992). 

With  regard  to  production  facilities, 
we  agree  with  respondents  that 


peti<  loners  improperly  focus  on  the 
pnx  uction  of  non-subject  merchandise 
to  SI  pport  their  claim  that  Rotem's  total 
pnx  uction  is  more  extensive  and 
dive  rse.  Rotem  did  not  alter  production 
or  tl  e  production  Eadlities  of  the  subject 
men  handise  at  the  time  of  the  merger. 
Mor  lover,  the  subject  merchandise 
cont  inued  to  be  manufactured  in  the 
font  er  company's  plant  facilities. 
Furt  lermore.  eleven  months  after  the 
mer  er.  the  Department  verified  that 
Roti  tn  had  not  altered  production  or 
pro<  uction  facilities  for  the  subject 
mer  handise  subsequent  to  the  merger. 

W  len  reviewing  supplier 
rela1  ionships,  petitioners  argue  that  as  a 
resu  t  of  the  merger.  Rotem  now  has  a 
capt  ve  source  of  supply  for  certain  raw 
mat(  rial  inputs  necessary  for  production 
oCtl  e  subject  merchandise.  During 
veri  ication.  the  Department  carefully 
exai  lined  supplier  relationships  for  all 
raw  material  inputs  in  the  production  of 
the  1  ubject  merchandise  and  found  that 
the  !  ource  of  supplies  fpr  these  inputs 
did  I  lot  change  aner  the  merger.  As 
resp  sndents  point  out,  before  the  merger 
Negi  !v  purchased  raw  material  inputs 
fron  Rotem  at  intra-company  prices 
and,  after  the  merger,  Rotem  continued 
to  SI  pply  these  inputs. 

Fi  lally,  in  their  discussion  of  changes 
in  c  istomerbase,  petitioners  submit 
that  as  a  result  of  the  merger.  Rotem  has 
a  lai  ger  and  more  diverse  customer  base. 
As  i  1  their  evaluation  of  other  factors, 
peti  joners  focus  on  the  inclusion  of 
Rot«  m's  customers  for  non-subject 
men  ;handise.  As  stated  in  our  response 
to  c(  imment  one.  the  appropriate  focus 
of  o  ir  analysis  is  the  subject 
mer  ;handise.  We  agree  with  the 
resp  ondents  that  the  customer  base  for 
Rot«  m's  sales  of  the  subject 
mer  :handise  did  not  change  after  the 
mei  ;er. 

F  nally,  as  requested.  Rotem  has 
subi  aitted  an  agreement  as  set  forth  at 
§  35  ).25(a)(2)(iii)  to  be  reinstated  in  the 
ord  r  should  the  Secretary  conclude 
unc  iT  §  353.22(f)  that  the  company, 
subi  equent  to  revocation,  sold 
indi  istrial  phosphoric  acid  at  less  than 
fore  gn  market  value. 

Ir  conclusion,  after  reviewing  all 
coiT  ments,  the  Department  determines 
that  Rotem  is  the  successor  to  Negev. 

Fini  il  Results  of  Review 

A  ter  reviewing  the  comments 
rece  ived,  we  determine  that  Rotem  is 
suci  essor  to  Negev  and,  accordingly,  is 
not  subject  to  the  antidumping  duty 
ordi  T.  We  will  instruct  customs  to 
liqu  idate  all  entries  of  this  merchandise 
pro-  luced  by  Rotem,  exported  to  the 
Uni  ed  States  and  entered,  or 
wit  idrawn  from  warehouse,  for 


consimiption,  on  or  after  January  1, 
1991.  In  addition,  the  Department  will 
instruct  the  Customs  Service  to 
terminate  suspension  of  liquidation  on 
entries  from  Rotem  and  to  liquidate, 
without  regard  to  antidumping  duties, 
merchandise  exported  by  Rotem  on  or 
after  January  1, 1991. 

This  changed  circumstances  review 
and  notice  are  in  accordance  with 
section  751(b)(1)  of  the  Act  (19  U.S.C 
1675(b)(1))  and  19  CFR  353.22(0. 

Dated:  February  8, 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-3393  Filed  2-11-94;  8:45  am) 
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United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement.  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  decision  of  panel. 

SUMMARY:  By  a  decision  dated  January 
28, 1994,  the  Binational  Panel  reviewing 
the  redetermination  on  remand  of  the 
final  affirmative  material  injiu"y 
determination  made  by  the  U.S. 
International  Trade  Commission 
respecting  Certain  Softwood  Lumber 
Products  from  Canada  (Secretariat  File 
No.  USA-92-1904-02)  affirmed  in  part 
and  remanded  in  part  the 
redetermination  to  the  Commission  for 
further  action.  A  copy  of  the  complete 
panel  decision  is  available  from  the 
Binational  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary.  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 


Under  Artide  1904  of  die  Agreement, 
which  came  into  force  oo  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
estabUshed  Rules  of  Prooed\ire  for 
Artide  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  wen  published 
in  the  Federal  Register  on  Deconber  30, 
1988  (53  FR  53212).  The  Rule*  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  lor  Artide  1904  Binatknal 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1969(54  FR 
53165X  The  Rules  were  further 
amended  and  a  OMuolidated  versioo  of 
the  amended  Rules  was  pubUahed  in  the 
Federal  Register  oo  June  15. 1992  (57 
FR  26698).  The  pui^  review  fai  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Panel  DecisioB 

On  January  28, 1994.  the  Birwtiona) 
Panel  affirmed  in  part  and  remanded  in 
part  the  final  affirmative  injury 
redetermination  made  by  the  U.S. 
International  Trade  Conmfiission  on 
October  25. 1993. 

The  Panel  affirmed  the  Commission's 
remand  determination  with  regard  to 
imports  from  Quebec 

The  Panel  remanded  the 
Commission's  redetermination  in  the 
following  respects: 

(1)  With  respect  to  the  Commission's 
causation  determination,  the  Panel 
foimd  that  the  information  and  analysis 
regarding  the  role  of  SPF  in  th6  U.S. 
«oftwood  himber  market,  and  the 
regional  price  and  import  penetration 
comparisons,  do  not  constitute 
substantial  evidence  of  price 
suppression  by  reason  of  imports  of 
softwood  lumber  horn  Canada  or  are  not 
otherwise  in  accordance  with  law. 

(2)  As  to  the  Commission's  price 
trends  analysis,  the  Panel  found  that  the 
analysis.  In  its  present  form,  did  not 
contitute  substantial  evidence  and  is 
otherwise  not  in  accordaiK»  with  law. 

The  Panel  further  found  that,  should 
the  Commission  on  remand  rely  on 
price  trends  data-to  support  an 
affirmative  determination,  the 
Commission  is  to  provide  a  full  analysis 
and  explanation  of  the  underlying  data 
and  the  methodology  employed  in  the 
creation  and  presentation  of  the  price 
trends  analysis. 

The  Binational  Panel  instructed  The 
Commission  to  provide  its 
determination  on  remand  within  45 
days  of  the  panel  decision  (by  March  14, 
1994). 


Dated  Pabruarjr  8, 1994. 
United  States  Secretary,  FT  A  Binatkmd 
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Nationat  Oceanic  and  Atmosphertc 
AdnNnistratton 

P0.t0191MQ 

PacMc  Coast  Qroundflah  Fishwy. 
PubHc  Hoarfnga 

agency:  National  Marine  Fisheries 

Service  (NMPS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

CoDunerce. 

ACnOM:  Public  hearings  on  Amendment 

8  to  the  Fishenr  Management  Plan  for 

Padfic  Coast  &x>undfish. 


SUMMAfm  The  Pedfic  Fishery 
Management  Coundl  is  holding 
hearings  on  a  profwsed  Aroendiflbnt  8  to 
its  Padfic  Coast  Groundfish  fishery 
management  plan  (FMPXThe 
amendment  would  establish  an 
individual  quota  OQ)  program  to  cover 
the  harvest  of  sablefi&h  by  vessels  with 
groundfish  limited  entry  permits  for 
longHne  and  fishpot  (trap)  gear.  Harvest 
of  sablefish  by:  (1)  Trawl  gear  in  the 
limited  entry  fishery,  or  (2)  kmgline. 
fishi>ot  (trap)  and  exempted  gear  by 
unlicensed  vessels  in  the  open  access 
fishery,  would  not  be  covered  by  the 
proposed  IQ  program. 
DATES:  Written  comments  on  the  IQ 
pn^MMal  must  be  received  by  March  28, 
1994.  See  SUPPt.EMENTARY  MFORMATtON 
for  dates  and  times  of  hearings. 
ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six.  Executive 
Director,  Padfk:  Fishery  Management 
Coundl.  2000  SW  First  Avenue,  suite 
420,  Portland,  C»;  telephone:  (503)  328- 
6352.  See  SUPPt^MENTARY  MFORttATION 
for  locations  o(  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Coundl, 
2000  SW  First  Avenue,  suite  420. 
Portland.  OR;  telephone:  (503)  328- 
6352. 

SUPPLEMENTARY  INFORMATKM:  The  fixed 
gear  sablefish  IQ  program  designed  by 
the  Council  would  allocate  sablefish  QS 
(quota  share— a  percentage  of  the  total 
annual  harvest  guideline)  to  persons 
based  primarily  on  catch  history.  Each 
year,  holders  of  QS  would  be  allocated 
an  amount  of  sablefish  IFQ  (individual 
fishing  quota — an  amount  of  sablefish 
pounds  for  the  year  based  on  the 
amount  of  QS  held)  that  could  be  taken 
anytime  during  the  fishing  season. 


A  recent  partidpation  requirement 
would  reqidre  at  least  one  landing  of 
sabiefish  or  groundfish  (to  be 
d«termined>  with  kmgKne  or  fishpot 
gear  between  August  1, 1988.  and 
November  13, 1991,  In  order  for  a 
person  to  quafify  for  an  initial  allocation 
of  QS.  There  mew  also  be  a  minimum 
amount  of  sablefish  landings  which 
must  be  made  between  January  1. 1964, 
and  November  13, 1991.  QS  would  be 
allocataSi  to  owners  of  "A"*  permits  lor 
longline  or  fishpot  (trap)  gear  based  at 
least  in  pert  on  one  of  the  following 
catch  histories:  (1)  The  catch  h^ory  of 
the  permit  owned  at  the  time  QS  is 
issued,  (2)  the  catch  history  of  the 
person  as  a  vessel  owner,  or  (3)  some 
combination  of  the  two.  Confidentiality 
issues  may  affect  the  choice  among 
these  options  and  the  M>ility  of  National 
Marine  Fisheries  Service  (NMFS)  to 
implement  this  program.  Catch  history 
occurring  between  January  1, 1984.  and 
November  13. 1991.  would  be  counted 
in  determining  the  amount  of  QS  issued. 
Under  allocation  formulas  being 
considered,  between  75  and  100  percent 
of  the  quota  shares  would  be  allocated 
on  the  basis  of  the  best  five  of  eight 
years  of  catch  history.  Up  to  25  percent 
might  be  allocated  primarily  on  the 
basis  of  an  e<^ual  allocation  concept. 

The  Council  is  considering  a  number 
of  optional  fMtmsions  for  the  program 
including:  (1)  Caps  on  the  amount  of 
QS/IFQ  tiiat  may  be  issued  to  or 
accumulated  by,  a  single  person  and  the 
amount  that  may  be  used  with  a  single 
vessel  and  (2)  requirements  that  the 
QS/IFQ  owner  be  on  board  the  vessel 
when  the  IFQ  is  used.  The  latter  of  these 
provisions  implies  that  leasing  would 
not  be  allowed.  The  provision  may  be 
combined  with  restrictions  on  the 
acquisition  of  QS/IFQ  by  corporations, 
partnerships  and  other  non-individual 
entities  that  do  not  receive  an  initial 
allocation. 

All  hearings  will  start  at  7  pjn.  The 
following  are  the  dates  and  locations: 
February  28,  1994 
Phoenix  B  and  C  Rooms,  Radisson 

Hotel  Seattle  Airp<wt,  17001  Padfic 

Highway.  South,  Seattle,  WA  98188 
Peninsula  Room,  Clarion  Hotel.  401 

East  Millbrae  Avenue.  Millbrae.  CA 

94030 
March  1. 1994 
PreMarq  Centre,  2065  Highway  101, 

Warrenton,  OR  97146 
Travelodge  Hotel  Resort  and  Marina. 

700  Queens  Way  Drive.  Long  Beach, 

CA  90802 
March  2, 1994 
Evergreen  Room.  Red  Lion  Inn,  1929 

Fourth  Street.  Eureka.  CA  95501 
March  3, 1994 
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Captain  John's,  8061  King  Fisher 
Drive.  Charieston,  OR  97420 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary'  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352 
at  least  5  days  prior  to  the  hearing  date. 

Dated:  February  8, 1994. 
Rkhard  H.  Scfaaefer, 

Director  of  Office  of  Fisheries:  Conservation 

aod  Management:  National  Marine  Fisheries 

Sen-ice. 

|FK  Doc.  94-3371  Fiied  2-11-94;  8:45  ami 

BILUNQ  CODE  )$10-32-M 

p.D.  020894B] 

New  England  Fishery  Management 
Council;  Put>lic  Meeting 

AGENCY:  Natior\al  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce! 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council),  will 
hold  a  2-day  meeting  on  February  16 
and  17,  1994,  to  consider  actions 
affecting  the  New  England  Bsheries  in 
the  exclusive  economic  zone. 
DATES:  The  meeting  will  begin  on 
Wednesday.  February  16. 1994,  at  10 
a.m.,  and  on  Thursday,  February  17, 
1994.  at  6:30  a.m. 

ADDRESSES:  The  meeting  will  take  place 
at  King's  Grant  Inn,  Rt.  128  at  Trask 
Lane,  Danvers.  MA  01923.  telephone: 
508-774-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus.  MA 
01906,  telephone:  617-231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
Council  meeting  will  begin  on  February 
16  with  reports  from  the  Council 
Chairman  and  Executive  Director,  the 
NMFS  Regional  Director,  NMFS 
Northeast  Fisheries  Science  Center 
liaison,  Mid-Atlantic  Council  liaison, 
and  representatives  from  the  Coast 
Guard.  Fish  and  Wildlife  Service  and 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC).  The  Lobster 
Oversight  Committee  Chair  will  report 
on  the  formation  of  the  Effort 
Management  Teams  as  described  in 
Amendment  5  to  the  American  Lobster 
Fishery  Management  Plan  (FMP). 

During  the  afternoon  session,  the  Sea 
Scallop  Oversight  Committee  Chair  will 
report  on  the  framework  measure 
initiation  explained  later  in  this  notice. 

The  Wednesday  session  will  conclude 
with  a  report  from  the  Council  Vice 
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Chaiiinan  on  the  recommendations  of 
hoc  committee  for  the  upcoming 
ntison  Fishery  Conservation  and 
Mana  jement  Act  reauthorization 
hearii  igs  in  Congress. 

Thursday,  the  meeting  will  begin 
a.m.  with  an  Enforcement 
Overight  Committee  report  on  its 
recon  mendations  on  scallop 
a  >ement  measures  and  on  the 
flounder  exception.  The  Marine 
Mamiial  Oversight  Committee  will 
on  time/area  closures  to  reduce 
of  harbor  porpoise.  This  will  be 
follovled  by  a  report  from  the 
Groui  idfish  Oversight  Committee  on 
frame  work  measure  initiation  discussed 
belov  . 

Th(  Groundiish  Committee  will 
concllide  its  report  in  the  afternoon 

of  the  second  day  of  the  Council 
meet^g.  The  meeting  will  conclude 
discussion  of  the  petition  from 
rational  Fisheries  Association  to 
prohi  }it  the  use  of  nets  for  large  pelagic 
speci  !S  in  special  management  areas. 

Abbr  iviated  Rulemaking  Actions — 
Atlar  tic  Sea  Scallops 

Thi  Council  will  consider  framework 
adjus  ments  to  management  measures 
unde:  the  framework  for  abbreviated 
rulen  aking  described  in  the  final  rule 
for  A;  nendment  4  to  the  FMP  for   , 
Atlan  tic  Sea  Scallops  (59  FR  2757, 
Janua  ry  19, 1994).  The  Council  will 
deter  nine  whether  adjustments,  or 

onal  management  measures  are 
necej  sary  to  protect  small  scallops  in 
the  h/  id-Atlantic  region.  The  Council 
will  I  jceive  findings  and 
recor  imendations  from  its  Plan 
;  opment  Team  for  Atlantic  Sea 
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Scalli  >ps,  which  met  on  February  4. 


1994 


Additionally,  the  Council  will 
deter  nine  whether  adjustments  or 
addit  onal  management  measures  are 
nece!  sary  to  address  possible  problems 

louble-linking  of  rings  in  the 


with 


dredj  e  bags,  the  availability  of  5  Vz  inch 
(13.9  '  cm)  twine  tops  and  the  increase 
of  at-  «a  freezing  of  scallops. 

Thi  I  Council's  recommendation  on 
adjus  ments  to.  or  addition  of. 
mana  jement  measures  must  come  from 
one  c  :  more  of  the  following  categories: 

1. !  lays  at  sea  changes  (total  or 
avera  'e); 

2. :  hell  height; 

jffloading  window  re-instatement; 

4.  ffort  monitoring; 

5.  lata  reporting; 
rip  limits; 

7.  £ear  restrictions; 

8.  ermitting  restrictions; 
9. 1  ;rew  limits; 
10  Small  mesh  line; 

11.  On  board  observers; 

12,  Any  other  management  measures 
curre  itly  included  in  the  FMP. 


Abbreviated  Rulemaking  Actions — 
Northeast  Multiqiecies 

Winter  Flounder  Component  of  the  500- 
Pound  Possession  Limit 

The  Council  will  consider  an 
adjustment  to  the  Multispecies 
(Groundfish)  FMP  under  the  framework 
for  abbreviated  rulemaking  (SO  CFR 
651.40)  contained  in  Amendment  5  to 
the  FMP  which  was  approved  on 
January  3. 1994.  The  proposed  rule  for 
Amendment  5  was  published  on 
October  27. 1993  (58  FR  57774);  a  final 
rule  is  expected  to  be  effective  on  March 
1. 1994.  and  published  before  that  date. 

At  the  request  of  the  ASMFC  Winter 
Flounder  Board,  the  Council  will 
discuss  and  accept  public  comment  on 
a  proposal  to  limit  the  winter  flounder 
component  of  the  500-pound  (226.8  kg) 
groundfish  possession  to  100  pounds 
(45.3  kg).  The  final  rule  discussed 
above,  when  implemented,  will  allow 
vessels  to  keep  up  to  500  pounds  (226.8 
kg),  combined  weight,  of  the  10  large- 
mesh  groundfish  species  while  fishing 
with  mesh  smaller  than  the  regulated 
minimum  size. 

The  ASMFC  is  concerned  that  a  50(^ 
pound  (226.8  kg)  limit  is  an  incentive  to 
target  winter  flounder  with  small  mesh 
that  may  result  in  the  discarding  of 
unacceptable  numbers  of  winter 
flounder  that  are  under  the  currently 
legal  minimum  fish  size  of  12  inches 
(30.48  cm).  The  ASMFC  is  urging  the 
Council  to  take  this  action  to  protect  a 
moderately  strong  1992  year  class  of 
winter  flounder,  which  will  be 
susceptible  to  the  small-mesh  fishing 
gear  before  reaching  the  minimum  legal 
size. 

Adjustment  of  Closure  of  Area  I  To 
Gillnetting 

The  Council  will  also  consider  an 
adjustment  to  the  closure  of  Area  I  to 
gillnetting  in  the  Multispecies  FMP 
under  the  framework  for  abbreviated 
rulemaking  contained  in  the  proposed 
rule  published  on  October  27. 1993.  At 
the  request  of  a  number  of  sink  gillnet 
fishermen,  the  Council  will  discuss  and 
take  public  comment  on  a  proposal  to 
shift  the  time  of  the  closure  of  Area  I  to 
gillnetting.  The  final  rule,  implementing 
Amendment  5  to  the  Multispecies  FMP 
will  open  Area  I  to  all  fishing  gear  types 
except  sink  gillnets.  Unless  modified  by 
a  framework  measure,  gillnetting  will  be 
prohibited  from  February  through  May. 

The  Council  proposed  to  open  Area  I 
to  all  gears  except  sink  gillnets  because 
haddock  spawning  has  not  been 
observed  in  the  area  in  recent  years.  At 
the  recommendation  of  the  NMFS 
Regional  Director,  the  Council  proposed 
retaining  the  closure  of  Area  I  to 
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Rilbietting  because  of  the  potential 
interaction  with  endangered  whales, 
which  are  known  to  fe«l  in  the  area 
during  the  spring.  The  February  through 
May  closure  period  was  originally  set  to 
protect  aggregations  of  spavraing 
haddock  and  does  not  coincide  with  the 
observed  presence  of  the  whales,  which 
the  gilhietting  closure  is  intended  to 
protect.  The  Council  proposes  to  begin 
the  closure  of  Area  I  in  the  middle  of 
March  and  extend  it  to  the  middle  of 
July. 

Time/ Area  Closures  To  Reduce  the  Take 
of  Harbor  Porpoise  in  the  Gulf  of  Maine 
Sink  Gillnet  Fishery 

At  the  request  of  the  NMFS  and  the 
Council's  Marine  Mammal  and 
Endangered  Species  Committee,  the 
Council  has  developed  proposals  to 
reduce  the  take  of  harbor  porpoise  in  the 
Gulf  of  Maine  sink  gilhiet  fishery  by  the 
end  of  year  4  of  implementation  of  the 
Northeast  Multispecies  FMP  to  a  level 
not  to  exceed  2  percent  of  the  porpoise 
population,  based  on  the  best  available 
estimates  of  abundance  and  catch. 

Under  the  framework  for  abbreviated 
rulemaking  (50  CFR  651.40.  to  be 
published  in  March  1994)  the  Council 
has  requested  its  Harbor  Porpoise 
Review  Team  (HPRT)  to  evaluate 
"reduction  of  take  measures"  for  the 
harbor  porpoise  bycatch  in  the  Gulf  of 
Maine  sink  gillnet  fishery.  Those 
measures,  which  include  closures  in  the 
Gulf  of  Maine  by  area  and  time,  any 
recommendations  made  by  the  HPRT, 
and  public  comments,  will  be  discussed 
at  the  February  16  and  17  Council 
meeting  in  order  to  initiate  the 
framework  process. 

At  the  February  16-17  Council 
meeting,  the  Council  will  determine 
whether  the  requested  adjustment  to  the 
regulations  for  sea  scallops  and 
groundfish  are  necessary  and  will 
initiate  a  public  comment  period.  The 
Council  staff  will  analyze  the  proposals 
and  announce  the  availability  of 
analysis  documents  prior  to  the  second 
Council  meeting  (April  6-7. 1994).  The 
public  will  have  the  opportunity  to 
comment  on  the  proposal(s)  prior  to  and 
at  the  April  Council  meeting.  After 
developing  management  actions  and 
receiving  pubUc  testimony,  the  Council 
will  make  a  recommendation  to  the 
Regional  Director.  The  Regional  Director 
may  publish  the  action  as  a  final  rule  or 
as  a  proposed  rule,  as  described  in 
§651.40. 
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Dated:  February  8, 1994. 
Richard  ILSdtMfer. 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  94-3308  Filed  2-11-94;  8:45  am] 
BILUNO  COOC  3S1(M2-4N         * 


nD.020894C] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  change  of  public 
meeting  dates. 


SUMMARY:  The  dates  for  the  meeting  of 
the  Pacific  Fishery  Management 
Council's  Groundfish  Permit  Review 
Board,  as  published  February  8, 1994 
(59  FR  5755),  have  been  changed  from 
February  22-24, 1994.  to  February  21- 
23. 1994.  Start  times  and  location 
remain  the  same. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bigford.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.  BIN  C15700.  Seattle,  WA  98115; 
telephone:  (206)  526-5140. 

Dated:  February  8, 1994. 
Richard  H.  Schaefier, 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-3372  Filed  2-11-94;  8:45  ami 

BILUNG  CODE  1510-22-P 


p.D.  020794D] 

Marine  Mammals;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Receipt  of  application  to  modify 
Permit  No.  867  (P540). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Frank  Cipriano,  Kewalo  Marine 
Laboratory.  13  Ahui  Street.  Honolulu, 
HI  96813.  has  requested  a  modification 
to  Permit  No.  867. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  N'MFS.  1315  East- West 
Highway,  room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

Southwest  Region.  NMFS,  501  West 
Ocean  Blvd..  suite  4200.  Long  Beach, 
CA  90802-4213  (310/980-4015); 

Northwest  Region.  NMFS,  7600  Sand 
Point  Way.  NE..  BIN  C15700,  Seattle. 
WA  98115; 


Alaska  Region,  NMFS,  Federal  Annex, 
P.O.  Box  13668,  Juneau,  AK  99802  (907/ 
586-7221): 

Southeast  Region,  NMFS.  9540  Koger 
Blvd.,  St  Petersbui^g.  FL  33702  (813/ 
893-3141);  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucestet.  MA  01930 
(508/281-9200).  ^ 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS.  NOAA, 
U.S.  Department  of  Commerce,  1315 
East- West  Highway,  Silver  Spring.  MD 
20910,  within  30  days  of  the  pubhcation 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  modification  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  867, 
issued  on  July  20.  1993  (58  FR  40114) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  16  U.S.C  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531  et 
seq.)  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  217-222). 

Permit  No.  867  authorizes  the  Permit 
Holder  to  import  samples  from  dusky 
dolphin  I.  obscurus  and  Pacific  white- 
sided  dolphin  L.  obliquidens,  samples 
from  each  of  white-beaked  dolphin  L. 
albirostris,  Atlantic  white-sided  dolphin 
L.  acutus,  hourglass  dolphin  L.  cruciger. 
and  Peale's  dolphin  L  australis.  The 
samples  would  be  obtained 
opportunistically,  from  existing 
collections  and  museums;  captive 
dolphins.  Permitted  researchers,  and/or 
imported  from  Peru.  Chile.  Argentina, 
New  Zealand,  and  South  Africa. 

The  Holder  requests  authorization  to 
include  an  additional  54  odontocete 
species  in  his  research.  A  small  quantity 
(5  grams)  of  skin,  heart,  muscle  or  liver 
tissue  will  be  obtained  for  genetic 
analysis.  The  samples  may  be  obtained 
from  available  collections  and  museums 
in  the  United  States.  Argentina.  Canada. 
Chile,  France.  Peru.  New  Zealand. 
South  Africa,  the  United  Kingdom.  The 
additional  samples  are  needc^i  in  the 
ongoing  molecular-genetic  study  for 
outgroup  analysis  of  relationships 
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within  lagenorhynchus  and  assessment 
of  the  relationship  of  Lagenorhyncyhus 
to  other  dolphins. 

Febnoary  7, 1994. 
William  W.  Fox.  Jr., 

Director.  Office  of  Protected  Fesoutves. 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-3346  Filed  2-11-94;  8:45  am] 
BiLUNO  COOC  3510-82-P 


DEPARTMENT  OF  DEFENSE 

Army  Department,  Office  of  the 
Secretary 

Availability  for  the  Final  Programmatic 
Environmental  impact  Statement  for 
Joint  Training  Exercise  Roving  Sands 
at  Fort  Bliss,  Texas  and  New  Mexico 
and  Whits  Sands  Missile  Range.  New 
Mexico 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  Interested  parties  are  hereby 
notified  that  the  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Fort  Worth 
District,  has  prepared  a  Final 
Programmatic  Environmental  Imi>act 
Statement  (FPEIS)  for  the  U.S.  Army 
Forces  Command  (FORSCOM)  regarding 
Joint  Training  Exercise  Roving  Sands 
(RS)  proposed  to  be  conducted  at  Fort 
Bliss  and  White  Sands  Missile  Range. 
This  EIS  addresses  the  next  five  RS 
exercises  as  well  as  potential  uses  of  RS 
sites  by  3rd  Armored  Cavalry  Regiment 
and  11th  Air  Defense  Artillery  (ADA) 
Brigade. 

Proposed  action:  Roving  Sands  is  an 
annual  training  exercise  coordinated  by 
the  Chairman,  Joint  Chiefs  of  Staff, 
sponsored  by  FORSCOM,  and  executed 
by  the  11th  ADA  Brigade.  The  exercise 
will  take  place  at  Fort  Bliss,  Texas  and 
New  Mexico;  White  Sands  Missile 
Range,  Hollbman  Air  Force  Base,  and 
Roswell,  New  Mexico.  Most  of  the 
ground  activity  will  occur  on 
established  Fort  Bliss  training  areas.  As 
many  as  10,000  Army,  Air  Force,  Navy, 
and  Marine  personnel  will  participate  in 
the  exercise,  with  about  200  aircraft  and 
3,000  wheeled  vehicles.  Roving  Sands  is 
scheduled  to  be  conducted  during  the 
April-June  time  period  each  year.  The 
exercise  will  last  approximately  three 
weeks.  Actual  force  employment  and 
field  training  will  be  approximately  1 1 
days.  This  action  does  not  involve  a 
discharge  of  dredged  or  Fill  material  into 
waters  of  the  United  States  or  viretlands 
and  no  evaluation  into  Section  404(b)(1) 
of  the  Clean  Water  Act  is  required. 
Cultural  and  biological  surveys  have 
been  conducted  to  satisfy  pertinent 
statutory  and  regulatory  requirements 


pertain  ng  to  historical  and 
archaeological  resources  as  well  as 
threatened  and  endangered  species  and 
critical  pabitats.  No  threatened  or 
endang  3red  species  or  cultural  resources 
would  (e  affected»by  this  action. 
Advan<  e  planning  has  been  used  to 
avoid  a  ly  sites  which  are 
enviroi  mentally  sensitive. 
ADORES  SES:  The  public  is  encouraged  to 
comme  it  on  the  FPEIS.  Copies  of  the 
FPEIS  i  re  available  upon  written 
request  to  the  U.S.  Anny  Corps  of 
Engines  rs.  Fort  Worth  District.  Planning 
Divisio  1,  Post  Office  Box  17300,  Fort 
Worth.  Texas  76102-0300,  or  at  the 
Enviroi  mental  Resources  Branch  Office, 
Room  1  3A20,  819  Taylor  Street,  Fort 
Worth,  rX  76102-0300. 

DATES:  Written  comments  will  be 
accepte  d  and  considered  for  30  days 
after  thi !  Environmental  Protective 
Agency  has  published  this  Notice  of 
Availat  ility  in  this  publication. 
FOR  FUf  THER  INFORMATION  CONTACT: 
Questic  ns  regarding  this  proposal  may 
be  dire<  ted  to  Mr.  Arver  Ferguson,  Jr., 
telepho  ne  (817)  334-3246,  CESWF-PL- 
RE,  813  Taylor  Street  Box  17300.  Fort 
Worth,  jFexas  76102-0300. 

Dated  February  7, 1994.  A 
Lewis  D  Walker, 

Deputy  i  [ssistant  Secretary  of  the  Army 
(Environ  ment.  Safety  6r  Occupational  Health) 
OASAd,  1&-E). 
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DEPAF  TMENT  OF  ENERGY 

Federa  Energy  Regulatory 
Comml  ssion 

[Docket  No.  ER94-189-000,  et  al.] 


New 
etal.; 


Y<rk 


State  Electric  &  Gas  Corp., 
diectric  Rate  and  Corporate 
Reguialion  Filings 

Februar   4, 1994. 

Take  notice  that  the  following  filings 
have  b«  en  made  with  the  Commission: 

1.  New  York  State  Electric  &  Gas 
Corpor  ition 

(Docket 

Ta 
New 


in 

26. 199  J 

Delaware 

Inc. 

provi 


id(s 


';o.ER94-l  89-0001 
Takejiotice  that  on  January  12, 1994. 
State  Electric  &  Gas 
Corporition  (NYSEG)  tendered  for  filing 
an  ame  idment  to  its  November  26, 
1993,  fi  ing  in  this  docket.  The 
amend]  lent  consists  of  additional 
form4tion  concerning  the  November 
,  filing  of  an  agreement  with  the 
County  Electric  Cooperative, 
(Q^perative).  The  agreement 

for  the  Cooperative's  payments 


to  NYSEG  associated  with  NYSEG's 
efforts  to  operate,  maintain,  repair,  and 
replace  Substation  Facilities  required  by 
the  Cooperative  and  owned  by  NYSEG 
within  the  Axtell  Road  Substation. 
NYSEG  has  requested  waiver  of  notice 
requirements  so  that  the  Rate  Schedule 
can  be  made  effective  as  of  June  1, 1977. 
NYSGE  states  that  a  copy  of  the 
amendment  has  been  served  by  mail 
upon  the  Cooperative  and  upon  the 
Public  Service  Commission  ofthe  State 
of  New  York. 

Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Colorado 

(Docket  No.  ER94-561-000) 

Take  notice  that  on  January  31. 1994. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  a  complete  version  of  the 
"Hayden-Blue  River  Participation 
Agreement  for  Construction,  Use, 
Operation,  Maintenance  and 
Replacement  of  the  Hayden-Blue  River 
Transmission  Association,  Inc.;  Platte 
River  Power  Authority;  Colorado-Ute 
Electric  Association,  Inc.;  the  United 
States  Department  of  Energy,  Western 
Area  Power  Administration;  and  Public 
Service  Company  of  Colorado",  an 
incomplete  copy  of  which  had 
previously  been  filed  on  December  29, 
1993.  Also  submitted  was  a  letter 
agreement  dated  November  21, 1985, 
which  had  been  inadvertently  omitted 
from  the  December  29th  filing,  and  a 
more  legible  copy  of  the  September  12, 
1985,  letter  agreement  filed  in  this 
docket  on  December  29, 1993. 

Public  Service  states  that  copies  of  the 
agreement  have  been  served  on  the 
parties  to  the  Participation  Agreement, 
the  Colorado  Office  of  Consumer 
Counsel,  and  the  Colorado  Public 
Utilities  Commission. 

Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-938-0001 

Take  notice  that  on  January  31, 1994. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  contract 
between  PNM  and  United  States 
Department  of  Energy,  Western  Area 
Power  Administration.  Salt  Lake  City 
Area  Integrated  Projects  (Western)  for 
purchase  of  energy.  Under  the  terms  of 
the  agreement,  PNM  will  provide 
Western  with  388  Gwh  of  energy  over 
the  term  ofthe  agreement  (April  1, 1994, 
through  March  31, 1999). 


Copies  ofthe  filing  have  been  served 
upon  Western  and  the  New  Mexico 
Public  Utihty  Commission. 

Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER94-939-000] 

Take  notice  that  on  January  31, 1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  proposed  supplements  to  its  Rate 
Schedules  FERC  No.  92  and  FERC  No. 
96. 

The.  proposed  supplement  No.  2 
supplement  No.  6  to  Rate  Schedule 
FERC  No.  96  increases  the  rates  and 
charges  for  electric  delivery  service 
furnished  to  public  customers  ofthe 
New  York  Power  Authority  (NYPA)  by 
$3,938,000  annually  based  on  the  12- 
month  period  ending  March  31, 1995. 

The  proposed  Supplement  No.  2  to 
Supplement  No.  5  to  Rate  Schedule 
FERC  No.  96,  applicable  to  electric 
delivery  service  to  NYPA's  non-public, 
economic  development  customers,  and 
the  proposed  Supplement  No.  2  to 
Supplement  No.  3  to  Rate  Schedule 
FERC  No.  92,  applicable  to  electric 
delivery  service  to  commercial  and 
industrial  economic  development 
customers  of  the  County  of  Westchester 
Public  Service  Agency  (COWPUSA)  or 
the  New  York  City  Public  Utility  Service 
(NYCPUS),  decrease  the  rates  and 
charges  for  the  service  by  $542,000 
annually  based  on  the  12-month  period 
ending  March  31, 1995. 

The  proposed  increases  are  a  part  of 
a  Company-wide  general  electric  rate 
increase  application  which  Con  Edison 
filed  to  implement  rates  for  the  third 
year  of  a  three-year  rate  plan  previously 
approved  by  the  New  York  Public 
Ser\'ice  Commission  (NYPSC)  and 
which  is  pending  before  the  NYPSC. 

Although  the  proposed  supplements 
bear  a  nominal  effective  date  of  April  1, 
1994,  Con  Edison  will  not  seek 
permission  to  make  these  effective  until 
the  effective  date,  estimated  to  be  April 
1, 1994  ofthe  rate  changes  authorized 
by  the  NYPSC. 

A  copy  of  this  filing  has  been  served 
on  NYPA,  COWPUSA.  NYCPUS,  and 
the  New  York  Pubfic  Service 
Commission. 

Comment  date:  February  18. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

[Docket  No.  ER94-94(M)00] 

Take  notice  that  on  January  31, 1994, 
New  England  Power  Company  (NEP), 


tendered  for  filing  amendments  to  the 
Transmission  Agreements  for  the 
Connecticut  Yankee.  Maine  Yankee  and 
Vermont  Yankee  generating  units.  NEP 
submitted  the  filing  in  accordance  with 
18  CFR  35.1.  This  permits,  where  two  or 
more  public  utilities  are  parties  to  the 
same  rate  schedule,  one  such  utility  to 
file  the  appropriate  rate  schedule  with 
the  Commission  and  permits  the  other 
parties  to  the  rate  schedule  file 
certificates  of  concurrence  as  provided 
in  18  CFR  131.52,  NEP  also  tendered  the 
Certificates  of  Concurrence  executed  by 
certain  parties  to  the  amendments. 

Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER94-94 1-000) 

Take  notice  that  on  January  31, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an 
Agreement  No.  93-SAO-00018,  among 
PG&E,  the  federal  Western  Area  Power 
Administration  (Western),  and  the  U.S. 
Department  of  Energy,  San  Francisco 
Operations  Office  (DOE/SF).  This 
Agreement  provides  for  the  firming 
services  needed  for  Western  to  ser\'e  the 
Department  of  Energy  Lawrence 
Livermore  National  Laboratory  with 
power  from  the  Pacific  Northwest 
imported  via  the  California-Oregon 
Transmission  Project.  This  agreement 
also  provides  for  accounting  ofthe 
several  services  to  be  provided  to  DOE/ 
SF  by  PG&E,  Western  and  possibly  third 
parties. 

Copies  of  this  filing  have  been  served 
upon  Western,  DOE/SF  and  the 
Cahfomia  Public  Utilities  Commission. 

Comment  date:  February  18.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  ER94-94 2-000) 

Take  notice  that  on  January  31. 1994, 
The  Cincinnati  Gas  and  Electric 
Company  (CG&E)^ tendered  for  fiUnga 
Short  Term  Transmission  Service 
Agreement  (Agreement)  with  the  Gty  of 
Hamilton,  Ohio.  During  the  term  ofthe 
Agreement,  Hamilton,  will  receive  25 
MW  of  firm  service  from  CG&E  to  enable 
Hamilton  to  receive  economic  power 
and  energy  purchased  from  a  third  party 
source  during  1994. 

CG&E  requests  waiver  ofthe 
Commission's  notice  requirements  and 
an  effective  date  of  February  1, 1994. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hamilton,  Ohio  and  the 
Public  Utilities  Commission  of  Ohio. 


Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Robert  J.  Brown 

[Docket  No.  ID-28 17-000) 

Take  notice  that  on  February  1, 1994, 
Robert  J.  Brown  (Applicant)  tendered  for 
filing  a  supplemental  application  under 
Section  305(b)  ofthe  Federal  Power  Act 
to  hold  the  following  positions: 

Director.  Duke  Power  Company. 

Director.  First  Union  Corporation.  • 

Comment  date:  February  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  ER&L  White  Sulphur  Springs,  Inc. 

(Docket  No.  QF94-70-4KI01 

On  January  28, 1994,  ER&L  White 
Sulphur  Springs,  Inc.  of  550  Water 
Street,  Jacksonville,  Florida  32202, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  ofthe  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  White  Sulphur  Springs, 
West  Virginia,  and  will  consist  of  a 
diesel  engine/generator  and  heat 
recovery  equipment.  Thermal  energy 
recovered  from  the  facility  will  be  used 
by  The  Greenbrier  Hotel  for  heating  and 
coohng  purposes.  The  net  electric 
power.production  capacity  of  the  i 

facility  will  be  3.15  MW.  The  primary  1 
energy  source  will  be  fuel  oil. 
Installation  ofthe  facility  is  expected  to 
commence  in  May  1994. 

Comment  date:  Thirty  days  after 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  2 1 1  and  2 1 4  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-3338  Fited  2-11-94;  8:45  am) 
BHAMQ  CODE  tni-tH-* 

[Docket  No.  EQM-1S-000] 

2322117  Nova  Scotia  Umited;  Errata  to 
Determination  of  Exempt  Wholesale 
Generator  Status 

February  8, 1994. 

On  January  25, 1994,  a  notice  entitled 
"Determination  of  Exempt  Wholesale 
Generator  Status"  was  issued  in  the 
above-referenced  docl^et.  That  notice 
should  have  been  entitled  "Notice  of 
Application  For  Determination  of 
Exempt  Wholesale  Generator  Status." 
(59  PR  4912,  February  2, 1994). 

In  addition,  the  date  for  comments  is 
being  extended  from  February  14, 1994 
to  February  21, 1994. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-3330  Filed  2-11-94;  8.45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  CP93-672-000] 

Natural  Gas  Pipeline  Company  of 
America;  Intent  To  Prepare  an 
Environmental  Assessment  for 
Proposed  Amarillo  Upgrade  Project 
and  Request  for  Comments 

February  8. 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  new 
facilities  and  the  abandonment  of 
existing  facilities  proposed  in  the 
Amarillo  Upgrade  Project.'  This  EA  will 
be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  an  environmental  impact 
statement  is  required  and  whether  or 
not  to  approve  the  project. 

Summary  of  the  Proposed  Project 

*^'~tural  Gas  Pipeline  Company  of 
America  (Natural)  wants  Commission 
authorization  to: 

•  Abandon  about  490  miles  of  the 
Amarillo  No.  1  mainline  between  , 


Comp  -essoT  Station  111  in  Hutchinson 
f.  Texas,  and  Compressor  Station 
Marion  County,  Iowa; 
A  wndon  one  12,000-horsepower 
c  )rapressor  engine  at  Compressor 
195  in  Washington  Coimty, 

C  instruct  and  operate  about  9.41 
new  30-inch-diameter  pipeline 
~  County,  Texas  (Segment 


'  .Natural  Cas.ripeline  Company  of  America's 
appiir^'ion  w-as  filed  with  the  Commission  under 
seJl^3n  7  of  the  NaVaral  Gas  Act  and  part  157  of  the 
Cinmlssion's  regulations. 
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C  instruct  and  operate  about  5.1 
of  new  36-inch-diameter  pipeline 
'  County,  Kansas  (Segment  2); 
Cf)nstruct  and  operate  about  4.1 
new  36-inch-diameter  pipeline 
n  County.  Kansas  (Segment  3); 
rjct  and  operate  about  9.46 
of  new  36-inch-diameter  pipeline 
County,  Nebraska  (Segment  4); 


C  Dnstr 


iOt<e 


re 
at 

1/ 

Th4 

is 

Land 


Nat  jral 


n  1 


iei  es 


Slgl 


490 
No.  1 

4- to; 

leave  llhe 

(such 

cross  ngs 

sensitv 

bel 

in 

Th 
totht 
segmi  ints 
wou 

mainline 
new 
in  th 
1  nia 
pipel 

Nai 
wide  to 
right-  3f 
existvi 
slopi 
wher ! 
need 
woul  1 
basis 


lal  te 


JJh 
bcinf; 
ava 

Brand  . 
Wash 
Copiei 
receiv 


'A 

adj.3ce 
ilat 
movec 
in  wh 


Federal  Register  /  Vol  S9.  Na  30  /  Monday.  February  14.  1994  /  Notices 


Add  2.500  hp  of  compression  by 
trof  tting  an  existing  12,500-hp  engine 
Coi  ipressor  Station  195,  in 
Wash  ngton  County,  Kansas. 

general  location  of  these  facilities 
shojwn  in  appendix  I.2 

Requirements  for  Construction 

pro{x>ses  to  abandon  about 
iles  of  24-inch-diameter  Amarillo 
mainline  and  to  remove  it  over  a 
-year  period.  Natural  proposes  to 

pipe  in  place  in  sensitive  areas 
as  waterbody  crossings,  v/etland 
.  and  areas  of  cultural  and 
e  biological  resources)  where  it 
removal  activities  could  result;^ 
ificant  environm.ental  impacts. 
Amarillo  No.  1  mainline  is  next 
Amarillo  No.  4  mainline.  The 
of  proposed  new  pipeline 
loop  ^  the  Amarillo  No.  4 

.  The  segments  of  proposed 
ipeline  would  generally  be  placed 
same  t.-ench  as  the  Amarillo  No. 
line  after  the  segments  of  that 
ne  are  removed, 
ural  proposes  to  use  a  75-foot- 
lob-foot-wide  construction 
wcy,  at  least  partly  within 
g  rights-of-way.  Areas  of  steep 
staging  areas,  and  other  areas 
additional  right-of-way  would  be 
d  to  permit  safe  construction 
be  identified  on  a  site-specific 
No  new  permanent  right-of-way 


n 


app^ndxes  referenced  in  this  notice  are  not 
rimed  in  the  Federal  Register.  Copies  are 
from  the  Commissicn's  Public  Reference 

room  3104.  941  North  Capitol  Street.  NE.. 
gton.  rx:  20426.  or  call  (202)  20a-1371. 
of  the  appendices  were  sent  to  all  those 
ig  this  noi  Ice  in  the  mail. 

>op  ii  a  segment  of  pipeline  that  is  installed 
t  13  an  existing  pipeline  and  connected  to 

endi.  The  loop  allows  more  gas  to  be 
through  the  pipeline  system  at  the  location 
h  the  looo  is  installed. 


b<:h 


would  be  required.  Abandonment  of  all 
490  miles  of  pipe  by  removal  and 
construction  of  the  replacement 
pipeline  would  distuib  about  5,900 
acres.  Most  of  the  acreage  disturbed 
would  consist  of  existing  pipeline  right- 
of-way. 

One  storage  yard,  about  4  acres  in 
size,  would  be  required  for  each  of  the 
four  segments  of  new  pipeline.  Storage 
yards,  about  6  acres  in  size,  would  be 
required  about  every  50  miles  for  the 
removal  of  the  abandoned  Amarillo  No. 
1  mainline.  Private  roads/lanes  would 
be  used  to  access  the  pipeliae  during 
construction  and  removil.  7lhe«e  roads 
may  require  repair  and  upgrading  to 
support  increased  traffic. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  ihe  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  the  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  tbe  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction,  operation,  and 
abandonment  of  the  proposed  project 
facilities  under  these  general  headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Hazardous  waste 

We  will  also  evaluate  possible 
altenfatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 


published.  We  mil  then  consider  all 
comments  on  tbe  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  proiecL 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Natural.  Keep  in  mind  that  this  is  a 
preliminary  list;  the  list  of  issues  %vill  be 
added  to,  <^btracted  from,  or  changed 
based  on  your  comments  and  our  own 
analysis.  The  currently  identified  issues 
are: 

•  The  removal  of  abandoned  pipeline 
and  construction  of  new  pipeline  could 
affect  30.42  acres  of  wetlands. 

•  The  prolect  could  cross  habitat  of 
the  least  tern,  bald  eMle.  and  whooping 
crane  (federaUv  listedendangerod 
species)  and  of  the  piping  plover  (a 
federally  listed  threatened  spedes). 

•  The  project  could  cross  habitat  of 
the  Arkansas  darter,  Arkansas  river 
shiner,  snowv  plover,  and  eastern 
spotted  skunk  (Federal  candidate 
spedes). 

•  Pipeline  would  be  abandoned 
within  the  Fort  Lamed  Natianal  Historic 
Site  (a  National  Historic  Landmark). 

•  The  abandoned  pipe  may  be  coated 
with  materials  that  contain  adwstos. 

Public  Partidpation 

You  can  make  a  diffarence  by  sending 
a  letter  with  your  specific  omunenta  or 
concerns  about  tbe  proiacL  You  should 
focus  on  tbe  potential  envircmmenta) 
effects  of  tbe  proposal,  ahematives  to 
the  proposal  (induding  ahemative 
routes  for  the  loops),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  spedfic  your  comments,  tbe 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Casbell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.,  HE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP93-672- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Mark  Jensen.  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE..  room  7312, 
WashinglCHi.  DC  20426;  and 

•  MaU  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  March  10, 1994. 

If  you  wish  to  receive  a  copy  of  tbe 
EA.  Vou  should  request  one  from  Mr. 

Mark  Jensen  of  tbe  Commissioo  staff  at 
the  above  address. 
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Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  offidal  party  to  tbe 
proceeding  or  an  "intervenor".  Among 
other  things,  interveners  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  filings  by 
other  interveners.  Likewise,  each 
intervener  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor,  you  must  file 
a  Motion  to  Intervene  according  to  Rule 
214  of  the  Commi^on's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeUng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214{bK3). 
why  this  time  limitation  should  be 
waived.  In  certain  cases  environmental 
issues  have  been  viewed  as  good  cause 
for  late  intervention.  Section  385.214(d) 
applies  to  grants  of  late  intervention. 
You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 

Additional  information  about  tbe 
proposed  project  is  avaiM>le  fiom  Mr. 
Mark  Jensen.  EA  Project  Manager,  at 
(202)  20fr-1121. 
Lois  D.  rutifli. 
Secretory. 

IFR  Doc  94-3354  Piled  2-11^94. 8:45  am) 
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(Project  No.  2561-003  Mtsaourf] 

Sho-Me  Power  Corp.;  AvaUabillty  ol 
Draft  Environmental  Assessment 

February  8. 1994. 

In  accordance  with  tbe  National 
Environmental  Pobcy  Act  of  1969  and 
the  Federal  Energy  Regidatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No, 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  tbe 
application  for  a  new  boense  tm  tbe 
existing  Niangua  Hydroelectric  Project, 
located  on  the  Niangua  River  in  Camden 
Coimty,  Missouri  near  tbe  dty  of 
Camdenton,  and  has  prepared  a  Draft 
Environmental  Assessment  IDEA)  for 
the  project.  In  tbe  I£A.  the 
Commission's  staff  has  analyzed  the 
existing  and  potential  future 
environmental  impacts  of  the  project 
and  baa  conduded  that  approval  of  the 
projed,  with  appropriate  environmoital 
protedive  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affed 
quality  of  tbe  human  environment. 


Copies  of  tbe  DEA  are  available  for 
tbe  review  in  the  Public  Reference 
Branch,  room  3104,  of  the  Commission's 
offices  at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casbell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  Please  affix 
"Niangua  Hydroelectric  Projed,  FERC 
No.  2561-003*  to  all  comments.  For 
further  information,  contad  Joe  Davis. 
Environmental  Coordinator,  at  (202) 
219-2865. 
LoisD.Cashdl, 
Secretary. 

IFR  Doc  94-3332  Filed  2-11-94;  8:45  am| 
njjHa  coot  tnt-t^ 


(Project  No.  11124-000  Maine] 

Lawrenc*  E.  and  Veronica  P.  Smith; 
Availabimy  of  Final  Environmental 
Assessment 

Fflbruoiy  8. 1994. 

fai  accordance  with  tbe  National 
Environmental  Pobcy  Ad  of  1969  and 
tbe  Federal  Energy  Regulatory 
Commissian's  (Comm^ttion's) 
regulations,  18  CFR  part  380  (Onler  No. 
486, 52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appbcation  for  Hoanse  for  tbe  Upper 
Kezar  Palls  Hydroelectric  Projed 
located  on  tbe  Ossipee  River,  in  York 
and  Oxford  Counties,  Maine,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  projed. 

On  September  24, 1993,  staff  issued 
and  distributed  to  all  parties  a  draft  EA, 
and  requested  that  ccmunents  on  the 
draft  EA  be  filed  within  30  days.  All 
comments  that  were  filed  have  been 
considered  in  tbe  EA. 

In  the  EA.  the  Commission's  staff  has 
analyzed  the  environmental  effects  of 
tbe  project  and  has  concluded  that 
approval  of  tbe  projed.  %vitb  appropriate 
mitigatian  and  enhancement  measures, 
would  not  consdtute  a  major  Federal 
action  dgnificaotly  affecting  tbe  quality 
of  tbe  human  environment. 

Copies  of  tbe  EA  are  available  for 
review  in  the  Pubhc  Reference  Branch, 
room  3104  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  ex:  20426. 
Lois  Dl  Caahell. 
Secretary. 

[FR  Doc  94-3331  Piled  2-11-94;  8:45  am) 
BiuMacooe  »i»-a«-« 
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[Docket  No.  CP94-183-4)00.  et  al.] 

El  Paso  Natural  Qas  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

February  4. 1994. 

Talce  Dotice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP94-183-0001 

Take  notice  that  on  January  14. 1994. 
El  Paso  Natural  Gas  Company  ("El 
Paso"),  a  Delaware  corporation,  whose 
mailing  address  is  Post  Office  Box  1492. 
El  Paso,  Texas,  79978,  filed  an 
application  at  Docket  No.  CP94-183- 
000.  pursuant  to  section  7(b]  of  the 
Natural  Gas  Act  ("NGA")  and  §  157.5  et 
seq..  of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  NGA,  for  an 
order  granting  abandonment  authority 
effective  January  1. 1996,  and 
terminating  certain  certificates  of  public 
convenience  and  necessity  in  effect  on 
such  date  to  the  extent  such  certificates 
apply  to  El  Paso's  gas  gathering. 
dehydration,  purification,  and  products 
extraction  facilities,  with 
appurtenances. 

El  Paso  states  that  it  intends,  effective 
January  1, 1996,  to  complete  a  major 
corporate  restructuring  in  which  all  of 
El  Paso's  gas  gathering,  treating,  and 
processing  functions  will  be  transferred 
to  and  assumed  by  El  Paso  Field 
Services  Company  ("Field  Services"),  El 
Paso's  wholly-owned  subsidiary.  After 
facility  transfer.  El  Paso  will  no  longer 
perform  any  gathering,  dehydration, 
purification,  or  products  extraction 
activities,  nor  will  it  own  any  facilities 
for  that  purpose. 

El  Paso  states  that,  first,  it  desires 
abandonment  authorization  only  with 
respect  to  those  facilities  that  the 
Commission  finds  constitute 
nonjurisdictional  gathering  or 
processing  facilities  under  section  1(b) 
of  the  NGA.  Second,  Field  Services 
requires  and,  in  its  Petition  for 
Declaratory  Order  filed  concurrently 
with  EI  Paso's  abandonment 
application,  requests  a  determination 
that  it  may  establish  the  rates,  terms, 
and  conditions  for  the  nonjurisdictional 
services  it  provides  through  negotiations 
with  the  parties  requesting  such 
services.  With  respect  to  gathering 
facilities  that  were  certificated,  El  Paso 
seeks  and  order  (1)  Determining  that 
the  facilities  are  not  jurisdictional 
facilities:  and  (2)  upon  said 
determination,  granting  abandonment 
authority  with  respect  to  any  certificate 
that  would  otherwise  be  in  the  effect  on 
January  1. 1996.  to  the  extent  such 
certificate  applies  to  a  nonjurisdictional 
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fac  lity.  All  of  the  certificated  facilities 
for  which  abandonment  is  sought 
coi  stitute  nonjurisdictional  gathering  or 
pre  cessing  facilities  under  the  primary 
nu  ction  test  developed  in  Farmland 
In(  ustries  Inc..  23  FERC  161,063  (1983), 
it  ii ;  asserted. 

1 1  Paso  states  that  the  certificated 
fac  lities  which  constitute  part  of  El 
Pai  o's  gathering  systems,  and  for  which 
abi  ndonment  is  requested  represent 
on  y  $77,418,883  of  gross  plant  out  of  a 
tot  1  of  $519,464,972  of  gross  plant  for 
all  acilities  to  be  transferred  to  Field 
Sei  vices  and,  on  a  net  plant  basis,  only 
$4!  .151.458  out  of  the  $221,296,764  of 
tot  il  gathering  system  net  plant  (as  of 
No  ,'ember  30, 1993). 

1 1  addition.  El  Paso  states  that 
alt  lough  it  will  cease  to  provide 
gat  lering  and  related  services  currently 
be;  ig  rendered  under  its  part  284 
Tn  nsportation  Service  Agreements 
("'  SA").  Field  Services,  as  described  in 
its  'etition  for  Declaratory  Order, 
int  ;nds  to  offer  to  provide  all  of  such 
ser  .-ices  on  an  open-access  basis.  Thus, 
the  re  will  be  no  interruption  of  the 
ser  /ices  available  to  any  party  currently 
rec  siving  service  under  such  a  TSA. 

1 1  adoition  to  its  part  284 
tra  isactions,  El  Paso  sets  forth  that  in  a 
fev  instances  El  Pa^  provides 
tra  isportation  services  pursuant  to 
arr  mgements  that  are  filed  as  "special 
rat  i  schedules"  in  Volume  No.  2  of  El 
Pa  o's  FERC  Gas  Tariff.  Special  Rate 
Sc  ledule  Z-8  is  a  Gathering  Agreement 
bel  ween  El  Paso  and  TOC-Rocky 
M<  untain  Inc..  as  successor  to  Tenneco 
Oi  Company,  dated  May  9, 1984. 
pn  viding  for  gathering  services  in  the 
Sa  1  Juan  Basin.  Special  Rate  Schedule 
Z-  )  is  a  similar  Gathering  Agreement 
be  ween  El  Paso  and  Conoco  Inc.  also 
da  ed  May  9, 1984.  and  providing  for 
gal  lering  services  in  the  San  Juan  Basin. 
In<  smuch  as  all  of  the  facilities  required 
foi  performance  under  the  Agreements 
wi  1  be  transferred  to  Field  Services.  El 
Pa  ;o  intends  to  assign  the  two 
A^  reements  to  Field  Services  effective 
Jai  uary  1, 1996.  El  Paso  requested 
Cg  nmission  authorization  to  cancel 
spi  cial  Rate  Schedules  Z-8  and  Z-9  and 
foi  such  abandonment  authorization  as 
mi  y  be  necessary  for  that  purpose. 

;i  Paso  also  requests  such 
au  horization  as  may  be  necessary  to 
ab  indon  ser\'ices  under  special  Rate 
Sc  ledule  T-14  (Volume  No.  2 
Cc  mbination  Agreement  with  Natural 
Ga  5  Pipeline  Company  of  America) 
in  ofar  as  it  provides  for  gathering  or 
re  ated  services  utilizing  the  facilities  to 
be  transferred  to  Field  Services.  In 
ad  iition,  with  respect  to  certain 
ex  :hange  arrangements  contained  in  El 
Pa  .ois  Volume  No.  2  Tariff  which 


provides  for  El  Paso  to  redeliver  gas 
received  on  its  mainline  system  to 
delivery  points  on  its  gathering  system, 
El  Paso  intends  to  enter  into  appropriate 
arrangements  with  Field  Services  to 
accomplish  the  redeliveries  required 
and  thus  does  not  request  any 
Commission  authorization  with  respect 
to  such  amngements.  El  Paso  sets  forth 
that  Field'Services  will  provide  service 
as  an  open-access  transporter  and 
specifically  intends  to  provide  any 
necessary  gathering  services. 

El  Paso  states  that  the  conveyance  "of 
El  Paso's  gathering  facilities  to  Field 
Services  on  January  1. 1996,  will  not 
have  any  impact  on  El  Paso's  existing 
gas  sales  obligations  and  arrangements, 
nor  will  it  affect  El  Paso's  performance 
under  any  existing  gas  purchase 
contract. 

El  Paso  avers  that  all  mainline 
services  currei^tly  provided  by  El  Paso 
will  continue  to  be  provided  in 
accordance  with  El  Paso's  FERC  Gas 
Tariff.  No  material  rate  issues  are  raised 
by  the  transfer  of  these  facilities. 
Finally,  there  will  be  no  adverse 
environmental  effects  from  the 
abandonment  proposed  herein. 

Comment  date:  February  25, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 

I  Docket  No.  CP94-202-0001 

Take  notice  that  on  January  28, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas),  1700  MacCorkle 
Avenue,  SE.,  Charleston.  West  Virginia 
25314-1599.  filed  in  Docket  No.  CP94- 
202-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  a  new  point  of  delivery  for 
interruptible  transportation  ser\'ice  to 
Commonwealth  Gas  Services.  Inc. 
(Commonwealth),  as  existing  customer, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-240-000.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  Gas  states  that 
Commonwealth  has  requested  the  new 
point  of  delivery.  Columbia  Gas 
indicates  that  the  estimated  maximum 
daily  quantity  and  the  estimated  annual 
quantity  of  natural  gas  that  it  will 
provide  through  the  new  delivery  point 
is  55,000  Dth  and  20,075,000  Dth. 
respectively.  Columbia  Gas  further 
states  that  the  quantities  to  be  provided 
through  the  new  delivery  point  will  be 
provided  on  an  interruptible  basis  and 
therefore,  there  is  no  impact  on 
Columbia  Gas'  existing  design  day  and 
annual  obligations  to  its  customers  as  a 


resuh  of  the  coustnKtion  and  operation 
of  the  new  point  of  deUvery  for 
interruptible  transporti^tion  service. 
Comtnent  date:  March  21. 1994.  in 
accordance  mth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipdine  Co. 

(Docket  Na  CP94-205-0001 

Take  notice  that  on  January  31. 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  a  prior  notice  request 
with  the  Commission  in  Docket  Na 
CP94-205-000  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  operate  three 
existing  delivery  point  iaclUties  (which 
were  constructed  under  Section  311(a) 
of  the  Natural  Gas  Policy  Act  of  1978) 
under  Tennessee's  blanket  certificate 
issued  in  Docket  Na  CP82-413-000 
pursuant  to  Section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  public  inspection. 

Tennessee  proposes  to  operate  the 
Franklin  Gas  Lift  delivery  point  in  St 
Mary  Parish,  Louisiana:  the  Hurricane 
Sales  delivery  point  in  Putnam  County, 
West  Virginia:  and  the  Plymouth  Sales 
delivery  point  in  San  Patricio  County, 
Texas,  under  its  blanket  certificate. 
Tennessee  asserts  that  since  it  now 
renders  significant  transportation 
service  under  its  Subpart  G  blanket 
certificate,  operation  of  the  delivery 
points  would  provide  more  flexibility  in 
using  its  facilities  to  the  benefit  of  all 
customers  on  Tennessee's  system. 
Tennessee  states  that  the  delivery  of 
natiu-al  gas  volumes  through  these 
existing  delivery  points  would  not 
impact  Tennessee's  peak  day  and    - 
annual  deliveries;  that  its  tariff  permits 
the  proposed  activity;  and  that  it  has 
sufficient  capacity  to  accommodate  the  • 
proposed  changes  without  detriment  or 
disadvantage  to  Tennessee's  other 
customei^  .. 

Comment  date:  March  21, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP94-206-000) 

Take  notice  that  on  January  31. 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  5400  Westheimer  Court. 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP94-206-000,  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  install  a 
new  delivery  point  in  order  to  deliver 
natural  gas  to  Kentucky  Utilities 


Company  (KUQ  under  the  blanket 
certificate  issue  in  Dodiet  Na  CP82- 
535-000  pursuant  to  Section  7  of  the 
Natural  Gas  all  as  more  fully  set  forth  in 
the  request  that  is  <»  fite  with  the 
Commission  and  open  to  pubbc 
inspection. 

Texas  states  that  it  proposes  to  install 
a  new  deUvery  in  order  to  deliver 
natural  gas  under  the  agreement 
covering  sovice  for  KUC  under  Rate 
Schedule  IT-1.  Texas  Eastern  states  that 
the  peak  and  average  day  deliveries  at 
the  point  will  be  100,000  Dth/d. 

Texas  Eastern  also  states  that  the 
installation  of  the  deUvery  point  will 
have  no  effect  on  Texas  Eastern's  peak 
day  or  annual  deUveries.  Texas  Eastern 
submits  that  its  proposal  will  be 
accomplished  without  detriment  or 
disadvantage  to  Texas  Eastern's  other 
customers. 

The  delivery  point  will  be  located  on 
Texas  Eastern's  30-inch  Line  Nos.  10 
and  15  at  MP.  436-28  in  Garrard 
CounUr.  Kentucky.  The  facilities  will 
include  two  12-inch  taps  to  be  installed 
by  Texas  Eastern  on  Texas  Eastern's 
Line  Nos.  10  and  15.  KUC  will  cause  to 
be  installed  approximately  11  miles  of 
20-inch  pipeline  from  Mete  Station  Na 
72926  to  its  existing  facilities  in  Mercer 
County,  Kentudcy.  The  approximate 
cost  of  such  facilities  109,000  and  will 
be  100%  reimbursable  by  KUC 

Comment  date:  March  21, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Southern  Califbmia  Gas  Ca 

(Docket  No.  CP94-207-000J 

Take  notice  that  on  February  1. 1994. 
Southern  California  Gas  Company 
(SoCalGas).  555  West  Fifth  Street,  Los 
Angeles,  Caltfomia  90013-1011,  filed  an 
agplicetion  ib  Docket  No.  CP94-207- 
000.  The  application  requests 
authorization  under  Section  3  of  the 
Natural  Gas  Act,  and  the  issuance  of  a 
Presidential  Permit  under  Executive 
Order  10485.  as  amended  by  Executive 
Order  12038.  SoCalGas  seeks  the 
Section  3  authorization  and  the 
Presidential  Permit  so  that  it  may 
construct,  connect,  operate,  and 
maintain  certain  natural  gas  pipeline 
and  metering  export  faciUties.  The 
export  facilities  will  be  located  in      i 
Imperial  County,  Cahfomia,  near  the ' 
International  Boundary  between  the 
United  States  and  the  Republic  of 
Mexico. 

SoCalGas  proposes  to  construct  and 
operate  the  following  export  facilities: 

(1)  One  metering  station  consisting  of 
one  8-inch  tiu-bine  meter  run  and  one 
12-inch  turbine  meter  run;  and, 

(2)  Either  approximately: 


(a)  900  feet  of  16-inch  diameter 
pipeline,  with  appurtenances, 
connecting  the  meter  station  to  the 
border,  (Bowker  Road  Ahemative);  or, 

(b)  4300  feet  of  16-inch  diameter 
pipeUika.  with  appurtenances, 
coimectii>g  the  meter  station  to  the 
border,  (Calzada  Justo  Sierra 
Ahemative). 

SoCalGas  save  that  it  wiU  notify  the 
Commission  « the  particular  site  of  the 
border  crossing  no  later  than  May  1, 
1994.  The  export  facilities  will  have  a 
capacity  of  40,000  Mcf  per  day. 
SoCalGas  estimates  the  cost  of  the 
Bowker  Road  Ahemative  to  be  about 
§  350,000  and  the  cost  of  the  Calzada 
Justo  Sierra  Ahemative  to  be  about 
§500,00a 

SoCalGas  says  that  the  export 
Cacihties  will  be  used  to  provide  natural 
gas  transportation  service  from  receipt 
points  on  the  SoCalGas  systems  to  the 
United  States— Mexico  border.  The  rates 
for  this  service  will  be  rates  on  file  %vith, 
and  approved  by.  the  Cahfomia  PubUc 
Utilities  Conunission.  Any  third-party 
shippers  or  exporters  will  be  required  to 
obtain  the  proper  export  authorization 
from  the  United  States  Department  of 
Energy,  Office  of  Fossil  Energy. 

A  connecting  pipeUne  to  receive  the 
exported  natural  gas  will  be  built  on  the 
Mexican  side  of  the  border  and  operated 
by  Petroleos  Mexicanos.  SoCalGas  also 
describes  certain  other  related  facilities 
which  are  scheduled  to  be  built  by  it  in 
Imperial  County.  SoCalGas  says  that 
these  fadUties.  (about  31  miles  of 
pipeline,  with  appurtenances),  are 
under  the  Jurisdiction  of  the  California 
Public  Utilities  Conunission.  SoCalGas 
says  that  they  will  be  used  to  serve 
native  California  natural  gas  load,  in 
conjunction  with  the  export 
transportation  service. 

SoCalGas  says  that  this  overall  project 
will  permit  the  export  of  natural  gas  to 
the  City  of  Mexicali,  Mexico,  to  serve 
both  the  existing  local  distribution 
system  in  Mexicali  and  industrial  end- 
users  in  the  Mexicali  area.  SoCalGas 
says  that  these  customers  presently  use 
propane-air,  liquefied  petroleum  gas, 
diesel  fuel,  high  sulfur  fuel  oil  and  other 
petroleum  products.  SoCalGas  says  that 
the  replacement  of  these  products  by 
natural  gas  will  result  in  a  reduction  in 
air  pollution  in  the  U.S.-Mexico  border 
area. 

SoCalGas  requests  that  approval  of 
this  appHcation  be  granted  no  later  than 
June  1,  1994. 

Comment  date:  February  25. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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6.  Northern  Natural  Gas  Company 


(Docket  Na  CP94-209-000) 

Take  notice  that  on.February  1, 1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-209-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  luider  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate 
new  facilities  to  provide  additional 
natural  gas  deliveries  to  Peoples  Natural 
Gas  Company,  a  Division  of  UtiliCorp 
United  Inc.  (Peoples),  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  morfe  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

■   Northern  proposes  to  install  a  small 
volume  measuring  station  and 
appurtenant  facilities  as  a  new  delivery 
point  to  accommodate  a  new  service  by 
Peoples  to  Dodge  City  Cooperative 
Exdiange,  a  commercial  end-user. 
Northern  indicates  that  the  delivery 
point  would  be  located  at  an  existing 
farm  tap  in  Section  34.  T27S,  R25W, 
Ford  County,  Kansas,  and  states  that  the 
gas  would  be  provided  to  Peoples  under 
Northern's  currently  effective 
transportation  service  agreement  and 
rate  schedules.  Northern  advises  that 
the  peak  day  and  annual  volumes  are 
expected  to  be  24  Mcf  per  day  and  5,000 
Mcf,  respectively.  Northern  estimates 
that  the  facilities  would  cost  $1,890 
which  would  be  paid  by  Peoples  as  a 
contribution  in  aid  of  construction. 

Comment  date:  March  21, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  EI  Paso  Field  Services  Company 

(Docket  No.  CP94-184-0001 
February  7. 1994. 

Take  notice  that  on  January  14, 1994. 
El  Paso  Field  Services  Company  (Field 
Services),  El  Paso  Natural  Gas 
Company's  (El  Paso)  wholly-owned 
subsidiary,  filed  a  petition  for 
declaratory  order  in  Docket  No.  CP94- 
184-000,  pursuant  to  18  CFR  385.207, 
requesting  that  the  Commission  declare 
that  certain  gathering  and  production 
area  services  proposed  to  be  transferred 
from  El  Paso  and  assumed  by  Field 
Services  will  no  longer  be  subject  to  the 
Natural  Gas  Act  and  the  Commission's 
jurisdiction,  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Field  Services  seeks  a 
declaratory  order  from  the  Commission 


findi  ig  that  the  rates,  terms,  and 
cond  itions  applicable  to  gas  gathering 
and  ( ther  production  area  services  to  be 
rend  (red  by  Field  Services  commencing 
Janui  ry  1, 1996,  will  not  be 
affin  latively  regulated  by  the 
Com:  nission  but  instead  may  be 
estat  lished  through  negotiations 
betw  jen  Field  Services  and  t^e  shippers 
recei  i^ing  such  services,  consistent  with 
the  C  ommission's  decision  in  Northwest 
Pipe  ine  Corp.,  59  FERC  1 61,115  (1992). 

Fi<  Id  Services  states  that  El  Paso  is 
filinj  concurrently  with  its  petition  an 
appl  cation  under  Section  7(b)  of  the 
Natu  "al  Gas  Act  to  abandon,  effective 
Janu  iry  1, 1996.  certain  certificated 
facil  ties  which  are  used  to  perform  the 
gatht  ring  and  production  area  services. 

Fi(  Id  Services  asserts  that  it  has  been 
estat  lished  and  organized  to  provide,  on 
a  sta  id-alone  basis,  non-jurisdictional 
prod  action  area  services  and  upon  the 
trans  fer  of  the  facilities  described  in  its 
petit  on,  will  effectively  step  into  El 
Paso  s  shoes  with  respect  to  gathering 
and  I  »ther  production  area  services  now 
bein  ;  provided  by  El  Paso  and  will 
cont  nue  to  provide  these  services  on  an 
unin  emipted  basis. 

Cc  mment  date:  February  25. 1994,  in 
acco  dance  with  the  first  paragraph  of 
Stan  iard  Paragraph  F  at  the  end  of  this 
notice. 

Stan  iard  Paragraphs 

F.  ^ny  person  desiring  to  be  heard  or 
to  m  ike  any  protest  with  reference  to 
said"  application  should  on  or  before  the 
com:  nent  date,  file  with  the  Federal 
Enei  ;y  Regulatory  Commission, 
Was  lington,  DC  20426,  a  motion  to 
intei  i^ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Compission's  Rules  of  Practice  and 
Proc  Jdure  (18  CFR  385.214  or  385.211) 
and  he  Regulations  under  the  Natural    . 
Gas  ^ct  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
cons  dered  by  it  in  determining  the 
appi  )priate  action  to  be  taken  but  will 
not !  erve  to  make  the  protestants  parties 
to  th }  proceeding.  Any  person  wishing 
to  b«  come  a  party  to  a  proceeding  or  to 
parti  cipate  as  a  party  in  any  hearing 
then  in  must  file  a  motion  to  intervene 
in  ac  cordance  with  the  Commission's 
Rule !. 

Ta  ce  further  notice  that,  piu^uant  to 
the  c  uthority  contained  in  and  subject  to 
the )  irisdiction  conferred  upon  the 
Fedt  ral  Energy  Regulatory  Commission 
by  s(  ctions  7  and  15  of  the  Natural  Gas 
Act  I  nd  the  Commission's  Rules  of 
Prac  ice  and  Procedure,  a  hearing  will 
be  h  (Id  without  further  notice  before  the 
Com  mission  or  its  designee  on  this 
appl  cation  if  no  motion  to  intervene  is 
filec  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  §  7  of  the 
Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-3339  Filed  2-11-94;  8:45  am) 

BILLING  CODE  6717-01-P 

[Docket  No.  ER94-91 7-000] 
EEA  I,  L.P.;  Filing 

February  8. 1994. 

Take  notice  that  on  December  23, 
1993,  EEA  I,  L.P.  filed,  on  behalf  of 
Public  Service  Electric  &  Gas  Company 
(PSE&G),  a  notice  of  cancellation  of  its 
Transmission  and  Interconnection 
Agreement  with  PSE&G. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
ex:  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  0.  Cashell, 

Secretary. 

(FR  Doc.  94-3353  Filed  2-11-94;  8:45  am) 

BILLMO  COOC  tTIT-OI-M 


[Docket  No.  CP94-180-000] 

El  Paso  Natural  Gas  Co.;  Request- 
Under  Blanket  Authorization 

January  21, 1994. 

Take  notice  that  on  January  12. 1994. 
El  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492.  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP94-1 80-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  segments  of 
the  Hayden  Line  and  the  San  Manuel  to 
Hayden  Line,  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  to  abandon 
segments  of  the  Hayden  Line  and  the 
San  Manuel  to  Hayden  Line,  in  Pinal 
and  Gila  Counties.  Arizona,  because  of 
damage  due  to  floods.  It  is  stated  that 
the  customers  served  by  these  lines  are 
being  served  by  the  Hayden  Crossover 
Line..  Also,  El  Paso  relocated  and 
replaced  about  7,300  feet  of  the  line 
pursuant  to  §  157.208(a)  of  the 
Regulations. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 

[FR  Doc.  94-3340  Filed  2-11-94;  8:45  am) 
BiLLlNQ  COOC  trir-oi-M 


[Docket  No.  CP94-174-000] 

Florida  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

January  21, 1994. 

Take  notice  that  on  January  7. 1994. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188,  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CP94-174-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (If  CFR  157.205. 
157.216)  for  authorization  to  abandon, 
in  place,  approximately  5  miles  of 
existing  8-inch  lateral  line  in  Levy 
County.  Florida,  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  abandon  this  portion 
of  the  lateral  due  to  the  installation  of 
approximately  5  miles  of  30-inch 
pipeline  initiated  in  a  previously  filed 
application.  The  5-mile  segment  of 
pipeline  lateral  proposed  to  be 
abandoned  is  currently  used  as  line- 
pack  facilities,  but  to  insure  safety 
during  the  installation  of  parallel 
pipeline  facilities.  FGT  proposes  to 
abandoned  the  5-miie  segment  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFT 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary.  ^ 

[FR  Doc.  94-3328  Filed  2-11-94;  8:45  am) 

BtLUNQ  CODE  «717-0t-M 


[Docket  No.  CP94-1 75-000] 

Gas  Transport,  Inc.;  Application 

January  21, 1994. 

Take  notice  that  on  January  7. 1994, 
Gas  Transport.  Inc.  (GTI).  P.O.  Box 
1323,  Parkersburg,  West  Virginia  26101, 
filed  in  Docket  No.  CP94-1 75-000  an 


application  pursuant  to  Sections  7  (b) 
and  (c)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
360-horsepower  compressor  and  to 
replace  it  with  a  180-horsepower 
compressor  in  Washington  County. 
Ohio,  and  to  install  a  360-horsepower 
compressor  and  appurtenant  facilities  in 
Wood  County.  West  Virginia,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

GTI  proposes  to  replace  the  existing 
compressor  in  Ohio  to  permit  more 
efficient  operation  of  its  system  along 
with  lower  operating  costs.  It  is 
estimated  that  the  cost  of  replacing  the 
compressor  would  be  $31,000.  GTI 
proposes  to  install  the  compressor  in 
West  Virginia  in  order  to  provide  gas 
supplies  currently  supplied  by 
transportation  by  Columbia  Gas 
Transmission  Corporation.  It  is  stated 
that  this  compressor  would  permit  GTI 
to  utilize  its  system  more  efficiently  and 
to  reduce  the  cost  of  service  for  its 
customers  by  avoiding  transportation 
costs;  It  is  estimated  that  the  cost  of 
installing  the  compressor  would  be 
$30,000.  It  is  stated  that  the  costs 
associated  with  both  compressors  would 
be  recovered  from  internally  generated 
funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  11, 1994,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  Mrill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the   . 
certificate  and  permission  and  approval 


to  abandon  are  required  by  the  public 
conveiiience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  file,  or 
if  the  Commission  on  its  own  motion 
belie\es  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  GTI  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

|FR  Doc  94-3329  Filed  2-11-94;  8:45  am) 

BILUNG  CODE  CTIT-^I-M 


[Dockat  No.  RP»4-e3-000] 

KN  Interstate  Gas  Transmission  Co.; 
Technical  Conference 

February  8, 1994. 

In  the  Commission's  order  issued  on 
January  31. 1994,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday,  March  3. 1994.  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE.. 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  94-3334  Filed  2-11^94;  8:45  am] 

BiujNC  CODE  cnr-oi-M 


IDoctot  No.  CP94-172-000] 

Mojave  Pipeline  Co.;  Request  Under 
Blanket  Authorization 

January  21, 1994. 

Take  notice  that  on  January  6,  1994. 
Mojave  Pipeline  Company  (Mojave). 
5001  E.  Commercenter  Drive. 
Bakersfield,  California  93309,  filed  in 
Docket  No.  CP94-1 72-000  a  request 
pursuant  to  §  157.205  of  the 
Ccmmission's  Regulations  under  the 
Natural  Gas  Act  (13  CFI?  157.205)  for 
authorization  to  construct  a  sales  tap 
under  Mojave's  blanket  certificate 
issued  in  Docket  Nos.  CP89-1-000  and 
CP89-2-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Mojave  proposes  to  construct  a 
connection  between  its  existing  30-inch 


line  aid  the  All  American  Gas  Pipeline 
Comp  my's  (All  American)  gas  supply 
pipeli  le  to  its  Cadiz  pump-station  in 
San  B  imardino  California. 

MoJBve  states  that  it  would  transport 
the  ga  i  on  behalf  of  All  American 
pursu  int  to  its  existing  blanket 
transp  ortation  certificate  under  existing 
rate  s<  hedules.  Mojave  states  further 
becau  <e  All  American's  firm  entitlement 
is  less  than  the  previously  uncommitted 
capac  ty  on  Mojave.  service  to  Mojave's 
other  I  :ustomers  should  not  be  effected 
by  tra  asportation  on  behalf  of  All 
AJmer  can. 


An; 
may 
the 
file 


person  or  the  Commission's  staff 
trithin  45  days  after  issuance  of 
instant  notice  by  the  Commission, 
nt  to  Rule  214  of  the 
Comniission's  Procedural  Rules  (18  CFR 
4)  a  motion  to  intervene  or  notice 
intervention  and  pursuant  to 

505  of  the  Regulations  imder  the 
Gas  Act  (18  CFR  157.205)  a 
to  the  request.  If  no  protest  is 
y  rithin  the  time  allowed  therefor, 

posed  activity  shall  be  deemed  to 
I  lorized  effective  the  day  after  the 
a  [lowed  for  filing  a  protest.  If  a 
is  filed  and  not  withdrawn 
30  days  after  the  time  allowed 
a  protest,  the  instant  request 
te  treated  as  an  application  for 
autho  ization  pursuant  to  section  7  of 
the  Ni  itural  Gas  Act. 


385.2 

ofi 

§157. 

Natur  il 

protes  t 

filed 

the 

beau 

time 

protes  t 

withi 

forfi 

shall 


pry 


fil  ng  ( 


D<c 


(FR 

BILUNG 


I  1 


a.m 
office  ; 
Comr 

NE. 


Liawo  td  A.  Watson,  Jr., 

Acting  Secretary. 

.  94-3341  Filed  2-11-94;  8:45  ami 

CODE  6717-01-M 


[Dock  It  No.  PR93-3-000] 

Mont  ina  Power  Co.;  Informal 
Settl9nent  Conference 

FebruiryS.  1994. 

Tal  B  notice  that  an  informal 
settle  nent  conference  in  the  above- 
capti(  ned  proceeding  will  be  held  on 
Wedrjesday,  Februarj'  23. 1994,  at  10 
a  room  to  be  designated  at  the 
of  the  Federal  Energy  Regulatory 
ission,  825  North  Capitol  Street, 


k'ashington.  DC  20426. 


Attfcndance  will  be  limited  to  the 
partie  3  and  staff.  For  additional 
infon  lation,  please  contact  Mark 
Hegef e  at  (202) 208-0927. 

Lois  C   CashcU. 

Secret  iry 

IFR  D  c.  94-3335  Filed  2-11-94;  8:45  amj 

BILUM    CODE  S717-01-M 


[Docket  No*.  RP»»-3fr-007,  RS92-45-01 1, 
and  RP94-8fr-000. 

Natural  Gas  Pipeline  Company  of 
America;  Technical  Conference 

February  8. 1994. 

Take  notice  that  on  Tuesday,  March  1. 
1994.  at  10  a.m.,  the  Commission's  staff 
will  convene  a  technical  conference  to 
allow  the  parties  to  address  the  issues 
outlined  in  the  Commission's  January 
21, 1994,  order  in  the  above-captioned 
proceedings.!  The  technical  conference 
will  be  held  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street.  NE..  Washington,  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-3333  Filed  2-11-94;  8:45  amJ 

BILUNG  CODE  STIT-OI-M 


[Docket  No.  TM94-6-69-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  8. 1994. 

Take  notice  that  on  February  4. 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Seventh  Revised  Sheet 
No.  53. 

Northern  states  that  Seventh  Revised 
Sheet  No.  53  is  being  filed  to  establish 
the  January  1994  Index  Price  for 
determining  the  dollar/volume 
equivalent  for  any  transportation 
imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers.  • 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  15. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-3337  Filed  2-11-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  RS92-63-005  and  RP93-40- 
009  (Not  Consolklated) 

Western  Gas  interstate  Co.;  Tariff 
Filing 

February  8, 1994. 

Take  notice  that  on  January  24, 1994, 
Western  Gas  Interstate  Company 
(Western)  tendered  a  Umited 
compliance  filing  composed  of  certain 
tariff  sheets  for  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  Western 
states  that  the  filing  is  pursuant  to  the 
Federal  Energy  Regulatory 
Commission's  (Commission's)  order 
^issued  June  18, 1993  in  Docket  Nos. 
RS92-53-000  and  001  and  Docket  No. 
RP93-^0-003  (Not  Consolidated), 
approving  an  offer  of  Settlement. 

Western  states  that  Section  3.2  of  the 
Offer  of  Settlement  required  it  to  adjust 
its  reservation  surcharge  within  90  days 
of  a  final  sale  of  any  production  and 
gathering  facilities.  Western  states  that 
the  instant  tariff  filing  is  in  compliance 
with  this  settlement  provisions. 

Western  states  that  copies  of  the 
document  were  served  upon  all 
interstate  pipeline  system  transportation 
and  sales  customers  of  Western  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  to 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-3336  Filed  2-11-94;  8:45  am] 

BILLING  CODE  67ir-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00151;  FRL-4761-3]         [ 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Coordinating 
Committee  and  Projects;  Open 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  open  meetings. 


summary:  The  Coordinating  Committee 
and  the  four  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  meetings  at  the 
time  and  place  listed  below  in  this 
notice.  The  meetings  are  open  to  the 
public. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  meetings  on 
February  28  and  March  1, 1994. 

2.  The  Projects  will  meet  on  February 
28  from  8  a.m.  to  5  p.m.  and  March  1 
from  8  a.m.  to  noon.  On  February  28  at 
1  p.m.  there  will  be  a  plenary  session 
with  a  presentation  by  the  EPA 
Associate  Administrator  for  Regional 
Operations  and  State/Local  Relations. 
The  Coordinating  Committee  will  meet 
on  March  1  from  noon  to  3  p.m. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn,  480  King  St., 
Alexandria  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  Pate.  Office  of  Compliance 
Monitoring  (7202),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 
260-8318,  or  Jim  King,  Office  of 
Pollution  I*revention  and  Toxics  (7408), 
at  the  same  address,  telephone:  (202) 
260-6581. 

SUPPLEMENTARY  INFORMATION:  FOSTTA, 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/tribes  and  U.S.  EPA's  Office  of 
Prevention.  Pesticides  and  Toxic 
Substances  (OPPTS).  FOSTTA  currently 
consists  of  the  Coordinating  Committee 
and  four  issue-specific  Projects.  The 
Projects  are:  (1)  The  Chemical 
Information  Management  Project;  (2) 
The  State  and  Tribal  Enhancement 
Project;  (3)  The  Chemical  Management 
Project;  and  (4)  The  Lead  (Pb)  Project. 

List  of  Subjects 

Environmental  protection. 
Dated:  February  10,  1994. 
Connie  S.  Musgrove. 

Acting  Director.  Office  of  Compliance 

Monitoring. 

IFR  Doc.  94-3492  Filed  2-11-94;  8:45  am) 

BILLING  CODE  6S60-S0-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Workshop  on  Community  Involvement 
in  Public  Health  Service  Activities  and 
Research  at  Department  of  Energy 
Sites 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR).  announce  the  following 
workshop. 

NAME:  Workshop  on  Community 
Involvement  in  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  Sites. 

TIMES  AND  DATES:  8:30  a.m.-5:30  p.m.. 
February  25, 1994.  8:30  a.m.-6  p.m.. 
February  26, 1994.  9  a.m.-12  noon, 
February  27,  1994. 

PLACE:  Northeast  Atlanta  Hilton  Hotel. 
5993  Peachtree  Industrial  Boulevard. 
Norcross.  Georgia  30092. 
STATUS:  Open  to  the  public  for 
observation  and  comment,  hmited  only 
by  space  available.  The  meeting  room 
will  accommodate  approximately  200 
people. 

PURPOSE:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health 
and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources 
for  conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential 
hazards  from  non-nuclear  energy 
production  and  use.  HHS  delegated 
program  responsibility  to  CDC. 

In  addition,  an  MDV  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA,  or  "Superfund").  These" 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for.  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research. 


\ 


emergency  response,  and  preparation  of 
toxicological  profiles. 

Community  involvement  is  a  critical 
part  of  the  HHS  energy-related  research 
and  activities.  The  availability  of  a 
formal  site-specific  advisory  committee 
composed  of  citizens  of  certain  affected 
areas  to  provide  consensus  advice  to 
CDC  and  ATSDR  regarding  these 
activities  is  necessary.  CDC  and  ATSDR 
are  currently  taking  steps  to  obtain 
authorization  for  a  "Citizens'  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  Sites"  to  be  chartered  under 
the  Federal  Advisory  Committee  Act 

The  purpose  of  this  workshop  is  to 
provide  interested  parties  an 
opportunity  to  give  individual  advice 
and  recommendations  regarding:  (1) 
Community  involvement  between 
representatives  of  affected  populations, 
Native  American  Nations,  and  CDC  and 
ATSDR;  (2)  the  principles  and  process 
of  pubUc  involvement  given  the 
diversities  of  interests  and  needs  of 
affected  and  potentially  affected 
populations  and  Native  American 
Nations;  (3)  the  concerns  and  needs 
which  may  be  common  to  all;  and.  (4) 
provide  a  public  forum  for  citizens  of 
affected  populations.  A  copy  of  the 
proposed  'Citl/ens'  Advisory 
Committee  on  PubUc  Health  Service 
Activities  and  Research  at  DOE  Sites" 
draft  diarter  is  available  upon  request 
from  the  contact  person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Leeann  S.  Denham,  Radiation  Studies 
Branch.  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway.  NE.,  (F-35). 
Atlanta,  Georgia,  30341-3724.  telephone 
404/488-7040.  FAX  404/488-7044. 

Dated:  February  8, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Cen  ters  for  Disease  Control  and  Preven  tion 

(CDC). 

(PR  Doc  94-3459  Filed  2-11-94;  8:45  amf 

BILUNO  CODE  416fr-ia-M 


Idaho  National  Engineering  Lalsoratory 
Environmental  Dose  Reconstruction 
Project;  Public  Meetings 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  and  the  /Vgency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announce  the  follov^ng 
meetings. 

D(7fe;  Wednesday,  February  16. 1994. 
Time:  10  a.m.-4  p.m. 


W<c»: 


?:  Best  Westem-Ameritel  Inn,  900 
Lind^y  Boulevard,  Idaho  Palls,  Idaho  83402. 
:  Wednesday,  March  2, 1994. 
;:  10  a.ni.-4  p.m. 
;  Best  Western-Cotton  Tree  inn,  1415 
1  Road.  Pocatello,  Idaho  83201. 


Dae 
Tiiie 
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Bene  1 

Da  e:  Wednesday.  March  23, 1994. 

Til  ie;  10  a.m.-4  p.m. 

Pk  ce:  Red  Lion  Inn-Riverside,  2900 
Chin  len  Boulevard,  Boise,  Idaho  83714. 

STA1 JS:  Open  to  the  public  for 

obse  r\'ation  and  comment,  limited  only 

by  s  tace  available.  The  meeting  room 

will  accommodate  approximately  100 

peo[  le. 

PURf  OSE:  Under  a  Memorandum  of 

Und  jrstanding  (MOU)  signed  in 

Dea  mber  1990  vrfth  the  Department  of 

Enei  gy  (DOE),  the  Department  of  Health 

and  iuraan  Services  (HHS)  has  been 

given  the  responsibility  and  resources 

for  c  anducting  analytic  epidemiologic 

inve  ligations  of  residents  of 

com  nunities  in  the  vicinity  of  DOE 

facilties  and  other  persons  potentially 

exp(  sed  to  radiation  or  to  potential 

hazj  rds  from  non-nuclear  energy 

pro(  uction  and  use.  HHS  delegated 

prb{  ram  responsibility  to  CDC. 

In  addition,  an  MOU  was  signed  in 
Octc  ber  1990  and  renewed  in  November 
199;  between  ATSDR  and  IX)E.  The 
MOi  J  delineates  the  responsibilities  and 
proc  edures  for  ATSDR's  public  health 
acti^  ities  at  DOE  sites  required  under 
sect  ons  104, 107.  and  120  of  the 
Con  prehensive  Environmental 
Res[  onse.  Compensation,  and  Liability 
Act  CERCLA,  or  "Superfund").  These 
actii  ities  include  health  consultations 
and  public  health  assessments  at  DOE 
site!  listed  on,  or  proposed  for,  the 
Sup  irfund  National  Priorities  List  and 
at  si  es  that  are  the  subject  of  petitions 
fron  the  public;  and  other  health- 
rela  ed  activities  such  as  epidemiologic 
stud  ies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
subi  tance-specific  applied  research, 
eme  -gency  response,  and  preparation  of 
toxii  :ological  profiles. 

C(  immunity  involvement  is  a  critical 
part  of  the  HHS  energy-related  research 
and  activities.  With  an  environmental 
dos<  reconstruction  for  DOE's  Idaho 
Nat:  jnal  Engineering  Laboratory  near 
Idal  o  Falls.  Idaho,  as  well  as  a  worker 
stuc  y  at  the  same  site,  the  availability  of 
a  fo  mal  site-sp)ecific  advisory 
com  nittee  composed  of  Idaho  citizens 
to  p  ovide  consensus  advice  regarding 
thes  i  projects  is  necessary.  CDC  and 
ATS  OR  are  currently  taking  steps  to 
obta  in  authorization  for  a  "Citizens' 
Adv  isory  Committee  on  Public  Health 
Sen  ice  Activities  and  Research  at 
Dep  irtment  of  Energy  Sites"  to  be 
chai  tered  under  the  Federal  Advisory 
Con  mittee  Act.  The  draft  charter  for 


this  proposed  committee  states, 
"Because  of  the  varying  concerns  within 
communities  at  each  DOE  site, 
operatiCHial  guidelines  at  each  site  must 
be  developed  separately  to  clarify  the 
scope  of  activities  and  the 
responsibilities  of  the  Committee 
members  and  agencies."  Therefore,  CDC 
and  ATSDR  are  holding  a  series  of 
public  meetings  to  begin  developing 
operational  guidelines  at  specific  DOE 
sites.  The  purpose  of  these  public 
meetings  is  to  update  the  public  on  the 
status  of  CDC'8  and  ATSDR's 
community  involvement  plans  and  to 
seek  individual  advice  and 
recommendations  from  interested 
parties  concerning  operational 
guidelines.  A  copy  of  the  proposed 
"Citizens'  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites"  draft  charter  is 
available  upon  request  from  the  contact 
person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Leeann  S.  Denham.  Radiation  Studies 
Branch,  Division  of  Environmental 
^Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway,  NE..  (F-35), 
Atlanta.  Georgia,  30341-3724.  telephone 
404/488-7040,  FAX  404/488-7044. 

Dated:  February  7, 1994.  ■ 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination; 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  94-3458  Filed  2-10-94:11:44  am) 
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Advisory  Council  for  the  Elimination  of 
Tut>erculosis;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  council 
meeting: 

Name:  Advisory  Council  for  the 
Elimination  of  Tutjerculosis  (ACET). 

Times  and  dates:  8:30  a.m.-5  p.m..  March 
15. 1994;  8:30  a.m.-12  Noon.  March  16, 1994. 

Place:  Corporate  Square  Office  Park. 
Corporate  Square  Boulevard.  Building  11. 
room  1413.  Atlanta.  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 


the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  to  be  discussed:  Update  on  federal 
tuberculosis  activities;  update  on  hospital 
surveys;  update  on  MDR-TB  hospital 
outbreaks  and  tuberculosis  guideline 
revision;  BOG  status  report;  model 
tuberculosis  program;  update  on  Prevention 
Effectiveness  studios  Unit;  evaluating 
tuberculosis  programs/program  management 
reports;  review  of  corrections  statement;  and 
tuberculosis  screening  guidelines. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information:  Dixie 
E.  Snider,  jr.,  M.D..  Acting  Deputy  Associate 
Director  for  Science,  CDC,  and  Executive 
Secretary,  ACET,  1600  Clifton  Road  NE., 
Mailstop  A-20,  Atlanta,  Georgia  30333, 
telephone  404/639-3812. 

Dated:  February  8. 1994. 
Elvin  Hilyer, 
\ssociate  Director  for  Policy  Coordination 


Sut)stance  Abuse  and  Mental  Health 
Services  Administration 

Suspension  Lifted;  Lat>oratory  Again 
Meets  Minimum  Standards  to  Engage 
in  Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA,  HHS). 
ACnON:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
A.gencies  of  the  laboratories  ciurently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11986)  dated  April  11, 1988.  The 
following  laboratory's  certification  to 


Company 


.       — ^ J*.      ^^^ _ 

^f^t^rs  for  Disease  Control  and  Preventiori      ~«igage  in  urine  drug  testing  for  Federal 


fCDC). 

[PR  Doc.  94-3348  Filed  2 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the  . 
following  committee  meeting:         \ 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  date:  8:30  a.m. -12  noon.  March 
8.  1994. 

Place:  Room  503A,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SVV.. 
Washington,  DC  20201. 

Stofus:Open. 

Purpose:  The  purpose  of  the  subcommittee 
meeting  is  to  consider  the  implications  of 
health  care  refonn  for  the  collection  of 
minority  health  data  within  the  Federal 
government,  including  the  Social  Security 
Administration,  the  Bureau  of  the  Census, 
and  CDC.  in  order  to  better  understand  these 
issues  and  to  serve  as  a  basis  for  future 
recommendations. 

Contact  person  for  more  information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F  Fisher.  Ph.D..  Executive  Secretary. 
NCVHS,  NCHS,  room  1 100.  Presidential 
Building.  6525  Belcrest  Road,  Hyattsville. 
Maryland  20782,  telephone  301/436-7050. 

Dated:  February  7. 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  far  Disease  Control  and  Prevention 
(CDC) 

(rP  Doc  94-3347  Filed  2-11-94.  8:45  im] 
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agencies  was  suspended  on  April  8, 
1993  (58  FR  19835,  April  16, 1993)  and 
was  reinstated  effective  February  2. 
1994:  Eagle  Forensic  Laboratory.  Inc., 
950  North  Federal  Highway,  suite  308, 
Pompano  Beach,  FL  33062,  305-946- 
4324. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  room  13-A-54,  5600  Fishers 
Lane,  Rockville.  Maryland  20857;  Tel.: 
(301)  443-6014. 
Richard  Kopttnd^, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Services  Administration. 
(FR  Doc.  94-3420  Filed  2-11-94;  8:45  ami 

BILUNO  COOE  «160-3»-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  (50  CFR 
18.27(c):  50  CFR  part  18.  subpart  I), 
notice  is  hereby  given  that  Letters  of 
Authorization  to  take  polar  bears  and 
Pacific  walruses  incidental  to  oil  and 
gas  industry  activities  (exploration  (E), 
development  (D),  and  production  (P)) 
have  been  issued  to  the  following 
companies: 


Schlumberger  Qeco- 
Prakla. 

Amerada  Hess  Cor- 
poration. 

BP  Exploration  (Alas- 
ka) inc. 

BP  Exploration  (Alas- 
ka) Inc. 

BP  Exploration  (Alas- 
ka) Inc. 

Western  Geophysical 
Company. 

BP  Exploration  (Alas- 
ka) Inc.. 

ARCO  Alaska,  Inc  .... 

ARCO  Alaska,  Inc  .... 

ARCO  Alaska.  Inc  .... 

ARCO  Alaska,  Inc  .... 

ARCO  Alaska,  Inc  .... 


FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Bridges  at  the  U.S.  Fish  and 

Wildlife  Service,  Marine  Mammals 
Management  Office,  4230  University 
Drive,  suite  310.  Anchorage,  AK  99508. 
(800)  362-5148  or  (907) 271-2394. 

SUPPLEMENTARY  INFORMATION:  All  Letters 
of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  VVildUfe 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities"  (58  FR 
60402.  November  16. 1993). 

Dated:  February  1. 1994. 

Waller  O.SHeglitz. 

Regional  Director. 

[FR  Doc.  94-3135  Filed  2-11-94;  8:45  am) 
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Bureau  of  Land  Management 
[UT-020-04-433a-03] 

Box  Elder  Resource  Management  Plan, 
Bear  River  Resource  Area,  UT 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Box  Elder  Resource 
Management  Plan  (RMP)  and  prepare 
the  associated  Environmental 
Assessment  (EA),  which  includes  public 
lands  in  Box  Elder  County.  Utah. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  March  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Berggren,  Bear  River  Resource 
Area  Manager.  Bureau  of  Land 
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Management,  Salt  Lake  District,  2370 
South  2300  West.  Sah  Lake  City,  Utah 
84119.  telephone  (801)  977-4300. 
SUPPLEMENTARY  INFORMATKIN:  This 
notice  is  intended  to  inform  the  public 
of  the  planning  effort  and  to  invite 
public  participation  in  the  identiHcation 
of  the  planning  issues  and  planning 
criteria.  Public  comment  will  be 
solicited  throughout  the  planning 
process.  The  amended  Box  Elder  RMP 
will  be  prepared  under  43  CFR,  part 
1610  to  meet  the  requirements  of  section 
202  of  the  Federal  Land  Policy  and 
Management  Act.  Decisions  generated 
during  this  planning  process  will 
supersede  the  decisions  in  the  1986  Box 
Elder  RMP. 

The  RMP  amendment  and  EA.will 
address  the  general  planning  issue  of 
management  prescriptions  for  numerous 
scattered  tracts  of  land  (apprqximately 
42.350  acres]  which  have  been  acquired 
and  to  address  management  of  future 
land  acquisitions.  Specific  items  to  be 
addressed  include  the  possible 
designation  of  Areas  of  Critical 
Environmental  Concern  (ACEC)  in  the 
Salt  Wells  Wildhfe  Area  (WHA),  Blue 
Springs  WHA.  and  the  inclusion  of 
additional  public  lands  within  the 
Central  Pacific  Railroad  Grade  ACEC 
and  the  Donner  Creek/Bettridge  Crftek 
ACEC.  Other  topics  will  include 
livestock  grazing,  oil  and  gas.  off-road- 
vehicle  use,  wilderness,  and  land  tenure 
adjustments  and  any  other  planning 
issues  that  may  need  to  be  addressed. 

Tentative  planning  criteria  to  be  used 
are  thosb  identified  in  the  existing  Box 
Elder  RJUP. 

Publib  participation  is  being  sought  at 
this  initial  stage  in  the  planning  process 
to  ensure  the  RMP  amendment 
addresses  all  issues,  problems,  and 
concerns  from  those  interested  in  the 
management  of  lands  within  the  Bear 
River  Resource  Area.  Necessary 
amendments  to  the  approved  plan  will 
keep  the  document  current  and  viable. 
G.  WiUiam  Lamb, 
Acting  State  Director. 
IFR  Doc.  94-3311  Filed  2-11-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Pocket  No.  AB-409  (Sub-No.  IX):  Docket 
No.  AB-«2  (Sub-No.  75X)] 

Los  Angeles  County  Metropolitan 
Transportation  Authority- 
Abandonment  Exemption — Between 
Arcadia  and  Los  Angeles,  CA,  et  al. 

AGENCY:  Interstate  Commerce 
Commission. 


ACTION: 


Notice  of  exemption. 


th( 


SUMMARY 
from 
49  U.S. 
abandonment 


1  re  i 

1<0( 


Seci  Btary, 
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The  Commission  exempts 
prior  approval  requirements  of 
.  10903-10904  the 

by  the  Los  Angeles 
^Metropolitan  Transportation 

and  discontinuance  of  service 
Atchison.  Topeka  and  Santa  Fe 
Iwaj  Company,  over  15.97  miles  of 
line  extending  between  milepost 
nf  ar  Arcadia  Station,  and 

140.05  near  Mission  Tower,  in 
es  Coimty.  CA..  subject  to 
ron)nentaI  and  standard  labor 

conditions.  The  transactions 
exempted  from  the  offer  of 
assistance  and  public  use 
dres  of  49  U.S.C.  10905  and 
I  espectively. 
his  exemption  will  be  effective 
Febrjiary  14. 1994.  Petitions  to 

nust  be  filed  by  March  11, 1994. 
:  Send  pleadings  referring  to 
Jos.  AB-409  (Sub-No.  IX)  and 
Sub-No.  75X)  to:  (1)  Office  of 
,  Case  Control  Branch, 
Commerce  Commission, 
on,  DC  20423,  (2)  David  J. 
,  One  Maritime  Plaza,  San 
.  CA  94111,  and  (3)  Dennis  W. 
The  Atchison.  Topeka  and 
Railway  Company,  1700  East 
",  Schaumburg.  IL  60173-5860. 
FURtHER  INFORMATION  CONTACT: 
Gordon,  (202)  927-5610.  [TDD  for 
: (202)  927-5721. 
INFORMATION: 
information  is  contained  in 
Conjmission's  decision.  To  purchase 
the  full  decision,  v^ite  to,  call, 
ip  in  person  from:  Dynamic 
,  Inc.,  room  2229,  Interstate 

Commission  Building, 
ton,  DC  20423.  Telephone: 
2*-4357/4359.  (Assistance  for 
heal  ing  impaired  is  available 

TDD  services  (202)  927-5721.) 

:  February  7, 1994. 
the  Comjnission,  Chairman  McDonald, 
Chairman  Phillips,  Commissioners 
and  Philbin. 

Strickland,  Jr., 


County 
Authority 
by  The 
Rai 
rail 
124.2 
milepos  t 
Los  An(  ell 
envi 
protecti 
were  a 
financia  I 
proced 
10906, 
DATES: 
on 

reopen 
ADDRESlES 
Docket 
AB-52 
the 

Interstate 
Washin  [t 
Marcha  it 
Francisi  o, 
Wilson, 
Santa 
Golf 
FOR 
Beryl 

hearing  timpaired: 
SUPPLEh  ENTARY 
oial 


Additi 

the 

a  copy 

or  pick 

Concepis 

Commence 

Washin 

(202) 

the 

through 

Decidqd 

By 
Vice 
Simmoni 

Sidney 

Secretar] 

IFR  Doc.  94-3365  Filed  2-11-94;  8;45  am) 

BILUNO  a  )0E  7035-01-P 


lo.  AB^ta  (Sub-No.  165X)] 


Central  Railroad  Company; 
Abanda  fiment  Exemption;  in  Perry  and 
Randoli  )h  Counties,  IL 

Illino  s  Central  Railroad  Company  (IC) 
has  file<  a  notice  of  exemption  under  49 
CFR  Par  -1152  Subpart  F— Exempt 
Abando  iments  to  abandon  its  Sparta 
District  ine  between  milepost  576.28 


(V.S.  30435+31)  and  milepost  579.30 
(V.S.  30594+96)  near  Willisville,  IL,  a 
distance  of  approximately  3.0  miles,  in 
Perry  and  Randolph  Counties,  IL.' 

IC  states  that,  in  a  related  Notice  of 
Exemption  filed  January  21, 1994, 
Missouri  Pacific  Railroad  Company 
seeks  discontinuance  of  trackage  rights 
and  lease  termination  regarding  the 
Sparta  District  line  in  Docket  No.  AB- 
3  (Sub-No.  114X). 

IC  has  certified  that:  (1)  no'local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (c)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report);  49 
CFR  1105.8  (histpric  report);  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspap}er  publication);  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
13. 1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 


■  IC  states  that  it  plans  to  consummate  this 
abandonment  on  March  12. 1994.  However,  because 
the  notice  must  be  filed  vtrith  the  Commission  at 
least  50  days  before  the  abandonment/ 
discontinuance  is  to  be  consummated, 
consummation  cannot  take  place  here  before  March 
15. 1994.  See  49  CFR  n52.50(d)(2). 

'A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  envirorunental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rait  Lines.  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  In  order  to  permit  (his 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  t|}is  exemption. 

'  See  E.xempt.  of  Rail  Abandonment — Offers  of 
Finan  Assist .  4  I.C.C.2d  164  (1987). 


CFR  1152.294  must  be  filed  by  February 
21, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  3, 1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin,  455  North  Cityfront  Plaza  Dr., 
20th  Fl..  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  February  16, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (room  3219.  Interstate  Commerce 
Commission.  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  February  3, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Striddand.  Jr., 
Secretary. 
(FR  Doc.  94-3366  Filed  2-11-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-29, 104] 

Electrode  Corp.  Chardon,  OH; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Electrode  Corporation,  Chardon,  Ohio. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 


*The  Commission  will  accept  late-Hied  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


TA-W-29, 104;  ElectrtJae  Corporation. 
Chardon.  Ohio  (February  3, 1994). 

Signed  at  Washington.  DC  this  7th  day  of 
February,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Adjustment  Assistance. 
[FR  Doc.  94-3390  Filed  2-11-94;  8:45  am) 

BILUNO  COOC  451*«Mi 

[TA-W-29, 319] 

Koch  Gathering  Systems,  Inc.,  (KGSi) 
Duncan,  OK;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Koch  Gathering  Systems,  Inc..  (KGSI), 
Duncan,  Oklahoma.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-29,  319;  Koch  Gathering  Systems. 
Inc.,  (KGSI),  Duncan,  Oklahoma  (February  3, 
1994). 

Signed  at  Washington,  DC  this  7th  day  of 
February,  1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Adjustment  Assistance. 

IFR  Doc.  94-3391  Filed  2-11-94;  8:45  am] 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worlcer  Adtustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February.  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
worker's  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 


contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  import  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29,090:  McMuny  Oil  Tools.  Inc.. 

Huntsville.  TX 
TA-W-29.210:  Aluminum  Co  of 

America,  Lafayette.  IN 
TA-W-29,205;  Dyna  Turn  of  Oklahoma. 

Inc.,  Elk  City,  OK 
TA-W-29.209:  Beaver  Precision 

Products.  Troy,  MI 
TA-W-29.21 7;  Northrop  Electronics 

Systems  Div.,  Hawthorne.  CA 
TA-W-29.326:  Rockwell  International 

(NAAD).  El  Segundo.  CA 
TA-W-29.326A:  Rockwell  Autonetics 

Electronics  Systems.  Anaheim,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-28.339;  Tuboscope  Pipeline 
Senrice.  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.373:  Human  Resource 
Technologies,  Inc..  (HRT). 
Oklahoma  City.  OK 
The  workers*  firm  does  not  produce, 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-29.335:  Restaura.  Inc.. 
Wentzville,  MO 

The  worker's  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.120:  John  Roberts/ Act  II.  Inc.. 
Biddeford,  MI 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,216:  Synergy  Consultants. 
Inc.,  Denver,  CO 

The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,321 ;  Frigidaire  Co., 
Connersville,  IN 

The  investigation  revealed  that 
criterion  .(2)  has  not  been  met.  Sales  or 
production  did  not  decline  diuing  the 
relevant  period  for  certification. 
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TA-W-29.237;  Vniroyal  Goodrich  Tire 

Co..  Woodbum,  IN 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29.241:  Armco  Advanced 

Materials  Co..  Buttler,  PA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29.265:  Smith  &  Wesson. 

Springfield,  MA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29.292;  Sandvik  Special  Metals 

Corp.,  Kennewick,  WA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29,279,  TA-W-29,280,  TA-W- 

29,281;  Champion  Int'l  Corp, 

MiUtown.  MT.  Bonner,  MT,  Libby. 
''MT  (Plant) 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevan^  period  for  certification. 

TA-W-29,282.  TA-W-29,283,  TA-W- 
29.284:  Champion  Int'l  Corp,  Libby, 
MT  (Office).  Missoula,  MT  (Plant), 
Missoula,  MT  (Office) 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

Affirmative  Determinations  for 
Workers  Adjustment  Assistance 

TA-W-29,303:  Doe  Spun,  Inc., 
Emigsville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
20. 1992. 

TA-W-29.161:  Barbee  Mill  Co..  Inc., 
Benton.  WA 

A  certffication  was  issued  covering  all 
workers  separated  on  or  after  October 
12.  1992. 

TA-W-29.290;  Stevens  Sportswear  Co.. 
Inc..  Taylorsville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
17.  1992. 

TA-W-29,202:  Sargent-Fletcher  Co.,  El 
Monte,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
26,  1992. 

TA-W-29.234:  Molycorp..  Inc..  Louviers. 
CO 


A  ( ertification  was  issued  covering  all 
work  srs  separated  on  or  after  November 
8. 19  12 

TA-\  f-29.316,  TA-W-29.316A;  SIRI 
1  rothers  Nursery.  Inc..  East  Palo 
J  ho,  CA  and  Watsonville.  CA 
A  c  ertification  was  issued  covering  all 

work  srs  separated  on  or  after  November 

30.  V  92. 

TA-\  r-29.343:  Philips  Lighting  Co.. 
}  airmont.  WV 
A  c  ertification  was  issued  covering  all 

work  srs  separated  on  or  after  E)ecember' 

9. 

TA- 


19M2 


'-29,219;  O'Bryan  Brothers,  Inc.: 
Aedford,  lA 
A  c  Brtification  was  issued  covering  all 
workers  separated  on  or  after  October 


28. 
TA 


V  92. 


'-29,154;  Seagate  Technology, 

AooiTungto/i.  MN 

c  srtification  was  issued  covering  all 
workers  separated  on  or  after  October  6, 
1992 

TA-W-29.204;  Wean  Industries.  Inc.. 
1  bungstown,  OH 
A  c  jrtification  was  issued  covering  all 
work  (rs  separated  on  or  after  October 
27, 

TA- 


1192. 

l'- 


191  2 


1, 
TA- 


19!  2 


3. 
TA 


19!  2 


worki  rs 


1992 
TA- 


A 

worki 
2. 19^2 


'-29,323;  Digital  Equipment  Corp.. 
/  Ibuquerque,  MN 
c  ertification  was  issued  covering  all 
workf  rs  separated  on  or  after  November 


9. 

TA-W-29,313;  Thom  McAnn 

Jl  fanufacturing.  Inc.,  Wilkesboro, 

fC 

c  srtification  was  issued  covering  all 
workers  separated  on  or  after  November 


\'- 


29.307;  Akers  Manufacturing, 
I  erwick,  PA 
A  c  ertification  was  issued  covering  all 
work  rs  separated  on  or  after  November 
29.^" 
TA- 


V  92. 


'-29.162;  Alaska  Pulp  Corp.,  Sitka 
Ailp  Mill.  Sitka,  AK 
A  c  ertification  was  issued  covering  all 
workers  separated  on  or  after  October 


1!  92. 


15, 

TA-\*[-29.224;  J.I  Case  Co.,  Schofield, 
J  7 

A  (  ertification  was  issued  covering  all 
workers  separated  on  or  after  November 


-V- 


'-28.951  ;Torrington  Co.. 
Itewington,  CT 

A  certification  was  issued  covering  all 
separated  on  or  after  July  13, 


\>'- 


-28.223;  Fortifiber  Corp.. 
Clackamas.  OR 
c  ertification  was  issued  covering  all 

rs  separated  on  or  after  November 


TA-W-29,183:  Tooling  Systems  Div., 
Devlieg  Bullard.  Inc..  Frankenmuth, 

m 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15. 1992. 

TA-W-29.137;  Santa  Barbara  Applied 
Optics.  Ventura.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1992. 

TA-W-29.349:  Tommorrow  Today 
Corp.. Enesco Corp.,  Westfield.MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
23.  1992. 

TA-W-29,136;  Schott  Glass 

Technologies.  Inc..  Duryea,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1992. 

TA-W-29,114;  R.E.  Phelon  Co.,  Inc., 
East  Longmeadow,  MA 
A  certification  was  Issued  covering  all 
workers  separated  on  or  after  August  17. 
1992. 

TA-W-29,193;  Vertical  Apparel.  New 

York,  NY 
TA-W-29,194;  Vertical  Apparel 

(Addiction).  New  York,  NY 
TA-W-29.195;  Vertical  Apparel  (George 

Simonton),  New  York,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15. 1992. 

TA-W-29.28d;  Chevron  USA.  Inc.. 
Chevron  Information  Technology 
Co,  Headquartered  in  San  Ramon. 
CA  &■  Other  Operations  in  the 
Following  States:  A;  CA.  B;  CO.  C. 
LA.  D;  MS.  E;  NM.  F;  OK.  G;  PA.  H. 
TX.  I:  UT.  J;  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
19,  1992. 

TA-W-29.267;  Nicole  Fashions.  Inc., 

Larksville.  PA 
TA-W-29,275,  USA  Manufacturing, 

Larksville.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
17,  1992. 

TA-W-28.250:  Isratex.  Inc.,  Winfield. 
AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
29,  1992. 

TA-W-29.246:  General  Glass  Industries 
Corp..  feannette,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
8.  1992. 

TA-W-29.238:  Slyter  Chair,  Inc., 
Tacoma.  WA 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
5, 1992. 

TA-W-29.235:  Natural  Casing  Co., 
Pishtigo,  Wl 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2.  1992. 

TA-W-29,276;  Worcester  Knitting  Co.. 

Worcester.  MA 
TA-W-29.277;  Worcester  Spinning  & 

Finishing.  Cherry  Valley.  MA 
TA-W-29,278:  Nanagansett  Knitting 
Mills.  Woonsocket.  RI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
16.  1992. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
emploNTnent  and  either — 

(A)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely. 

(B)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced,  by  such  firm  or  subdivision 
have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such  workers' 


separations  or  threat  of  separation  and  to  the 
decline  in  sales  or  production  of  such  firm 
or  subdivision;  or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers"  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-T.\A-00001;  American 
Marketing  Industries.  Inc.,  Swingster 
Co..  Ocean  Springs,  MS 

The  investigation  revealed  that 
criterion:  (1)  Has  not  been  met  in 
conjunction  with  the  requirements  of 
Section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 

1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00006;  Nintendo  of 
America,  Inc.,  RedmOnd,  WA 

A  certification  was  issued  covering  all 
workers,  engaged  in  the  assembly  of 
electronic  games  for  the  Mexican  and 
Latin  American  markets,  separated  on 
December  8, 1993  and  before  September 
30,  1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February, 

1994.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  win  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  February  3. 1994^ 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-3388  Filed  2-11-94;  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  24. 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  24.  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N'W., 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  31st  day  of 
January.  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Location 

Date  re- 
ceived 

Date  of  pe- 
tition 

Petition 
No. 

Articles  produced 

Tirabarsso  en 
Worzalla-East 

Simmons  Up^ 
Posner  t.atx>r 
Lehigh  Portlar 
Panhandle  Ea 
Key  Tronic  Cc 
Key  Tronic  Cc 
Ingersoll-Dres 
Hmt)et2  Oil  O 

terprises  (Workers)  

New  York.  NY  

Eatontown.  NJ  

Vancouver.  WA 

South  Plainfield.  NJ  .. 

Cementon.  NY  

Alva,  OK  

Spokane,  WA 

Cheney.  WA  

Phillipsburg.  UJ 

Dallas,  TX 

01/31/94 
01/31/94 

01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 

01/04/94 
01/12/94 

01/19/94 
01/05/94 
01/14/94 
01/21/94 
01/06/94 
01/06/94 
12/21/94 
01/06/94 
01/11/94 
01/13«4 

29.440 
29.441 

29.442 
29,443 
29.444 
29.445 
29.446 
29.447 
29.448 
29.449 
29,450 
29.451 

Wedding  Dresses. 

Papert>ack     and     Hard     Cover 

Books. 
Upholstered  Furniture. 
Cosmetics  &  Hair  Products. 
Cement. 
Natural  Gas. 
Keytwards. 
Keytx>ards. 
Engineered  Pumps. 
Crudp  CUi 

,  \nc.  (Workers) 

olstered  Furniture  (Co.) 

stories  (UAW)  

Mi  Cement  Co.  (Workers)  .... 

istem  Pipeline  (Workers)  

>fP-  (Co.)  

>^-  (Co.) 

ser  Pump  Co.  (USWA) 

3.  (Wotkers) 

Gandalf  Corp. 
Houston  Data 

(Workers)  

Center  (Workers) 

Cherry  Hill.  NJ  

Houston,  TX 

Printed  Orcuit  Boards. 
Data  Entry  Sen/ices 
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PuBlkNKif  (union^MCirtujrs/Tirm) 


DELTA-X  (Wwtier*) 

Bareneigy  Corpk  (Wortwn)  . 

Anchor  Motor  FreigM  (I6T) 

AnwmOu  Hms  (Wortws)  __..____.___ 
StoNze-CorvMr  Imrbtr  Ca  (Hoiften) 
Allied  Signal  Arospace  (Wortier^ 

PtMlisbury  Ca  (The,)  (Wortws) 


Local  on 


MUtandTX 
Denver,  CO 
Champtan, 
Purvis,  MS 
Darby.  MT  . .. 
Eatonlown, 


ii 


ii 


East  Qreem  lie.  PA 


(FR  Doc  94-3387  FUed  2-lV-M;  8:45  ami 


EmptoyiMfil  Standarda 
Admintotratlom  Wage  and  Hour 
DMaion 

Mtnimum  Wagea  for  Faderaland 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determinatioo  dedsions 
of  the  Secretary  of  Labor  are  issued  to 
accordance  with  appbcable  iaw  and  are 
based  on  the  information  obtained  by 
the  department  of  Labor  from  its  sti^ 
of  local  wage  oonditioQs  and  data  maoe 
available  fimn  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
l^xuers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  In  these  dedsions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Ad  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  pert  1, 
appendix,  as  well  a^  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Ad. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  dedsions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the  ^ 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
sf>ecified  classes  engaged  on  contrad 
work  of  the  charader  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 


AppENOtx— Continued 


Dale  re- 
ceived 


01/91/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 
01/31/94 

01/31/94 


Date  of  pe- 
tition 


01/14/94 
01^8/94 
01/05/94 
01/17/94 
01/10/94 
01/14/94 

01/2S/94 


Petition 
No 


29,452 
29,453 
29,454 
29,455 
29,466 
29,457 

29.468 


Articles  produced 


Pump  Off  ControNefS. 
CrudeOiL 

Haul  Automobfies  to  Dealers. 
Gasoline,  Diesel,  Heating  ON,  Etc. 
SoUwood  Dimensional  Lumber. 
A.C.  Rotor  &  Slator  mmtng  As- 
semblies. 
Prepared  Dough  Products. 


5  U.S.I  I  553  and  not  providing  for  delay 
in  the  i  inedrve  date  as  prescribed  in  ths^ 
sedioi ,  because  the  necessity  to  issue 
curren :  construdioii  Industry  wage 
detemi  inationa  frequently  oixt  in  large 
volum  >  causes  procedures  to  be 
impra<  tical  and  contrary  to  the  public 
interea  L 

Gem  iral  wage  determination 
dedsic  ns,  and  modifications  and 
supers  ideas  dedsions  thereto,  contain 
no  exp  ration  dates  and  are  effective 
from  tl«r  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earheri  These  decisions  are  to  be  used 
in  aco^ance  vfith  the  provisions  of  29 
CFR  p  rts  1  and  5.  Accordingly,  the 
applio  ibte  dedsimi,  together  with  any 
modifi  »ti(»s  issued,  must  be  mode  a 
part  of  every  contrad  for  performance  of 
the  del  cribed  woiii  within  the 
geogre  >hic  area  indicated  as  required  by 
an  app  icable  Federal  [nwailing  wage 
law  an  i  29  CFR  part  5.  The  wage  rates 
and  fri  nge  benefits,  notice  of  which  ia 
publis  ked  herein,  and  which  are 
contaii  ed  in  the  Govwnment  Printing 
Office  GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Ads,"shall  be  the.minimum  paid  by 
contra  lors  and  subcontradors  to 
laborei  s  and  mechanics. 

Any  person,  organization,  or 
govern  mental  agency  having  an  interest 
in  the  ates  determined  as  prevailing  is 
encoui  aged  to  submit  wage  rate  and 
fringe  >enefit  information  for 
consid  sration  by  the  Department 
Furthe  r  information  and  self- 
explan  itory  forms  few  the  purpose  of 
submit  ting  this  data  may  be  obtained  by 
writin  ;  to  the  U.S.  Department  of  Labor, 
Emplo  mient  Standards  Administration, 
Wage   nd  Hour  Division,  Division  of 
Wage  >eterminations,  200  Constitution 
Avenu  i.  NW..  room  S-3014, 
Washi  tgton,  DC  20210. 

Super^eas  Dedsions  to  General  Wage 
Detemiination  Dedsions 

The  number  of  the  decisions  being 
supers  »ded  and  their  date  of  notice  in 
the  Feeeral  Register  are  listed  with  each 


State.  Sujpersedees  dedsion  numbers  are 
in  parenmeses  following  the  number  of 
dedsions  being  superseded. 

Vohimel 

CoiinectScut 
CT93-1  (Feb.  19. 1993)  (Cr94-1) 
CT9J-2  (Feb.  19, 1993)  (CTM-2) 
CT93-3  (Feb.  19. 1993)  (CT94-3) 
Cr93-4  (Feb.  19, 1993)  (CT94-4) 
Cr93-5  {FOx.  19. 1993)  (CT94-5) 
Cr93-6  (Feb.  19. 1993)  (CT94-«) 
CT93-7  (Feb.  19, 1993)  (CT94-7) 
CT93-8  (Feb.  19. 1993)  (CT94-8) 
CT93-9  (Fab.  19, 1993)  (CT94-9) 
CT9J-10  (Feb.  19, 1 993)  (CT94-10) 
0193-11  (Feb.  19. 1993)  ICT94-11) 
CT93-12  (Feb;  19, 1993)  (CT94-12)     ' 

Massachusetts 
MA93-1  (Feb.  19. 1993)  (MA94-1) 
MA93-2  (Feb.  19. 1993)  (K1A94-2) 
MA93-3  (Feb.  19. 1993)  (MA94-3) 
MA93-4  (Fob.  19, 1993)  (MA94-4) 
MA93-5  (Feb.  19. 1993)  (MA94-S) 
MA93-6  (Feb  19.  1993)  (MA94-6) 
MA93-7  (Feb.  19. 1993)  (MA94-7) 
MA9J-a  (Feb.  19. 1993)  (MA94-«) 
MA93-9  CFetx  19. 1993)  (ViA94-9) 
MA93-10  (Feb.  19. 1993)  (MA94-10) 
MA93-11  (Feb  19. 1993)  (MA94-11) 
MA93-12  (Feb.  19. 1993)  (MA94-12) 
MA93-13  (Feb.  19. 1993)  (MA94-13) 
MA93-14  (Feb  19. 1993)  (MA94-14) 
MA93-15  (Feb.  19. 1993)  (MA94-15) 
MA93-16  (Feb.  19. 1993)  (MA94-16) 

Maine 
ME93-1  (Feb.  19, 1993)  (ME94-1) 
ME93-2  (Feb.  19. 1993)  (ME94-2) 
ME93-3  (Feb.  19, 1993)  fME94-3) 
ME93-4  (Feb.  1 9. 1 993 }  CME94-4) 
ME93-5  (Feb  19, 1993)  {ME94-5) 
ME93-6  (Feb.  19, 1993)  (\fE94-6) 
ME93-7  (Feb  19. 1993)  (ME94-7) 
ME93-8  (Feb.  19, 1993)  (ME94-a) 
ME93-9  (Feb.  19, 1993)  {ME94-9) 
ME93-10(Peb.  19. 1993)  (ME94-10) 
ME93-11  (Feb.  19. 1993)  {ME94-11) 
ME93-12  (Feb.  19. 1993)  (ME94-12) 
ME93-13  (Feb  19. 1993)  (.ME94-13) 
ME93-14  (Feb,  19.  1993)  (ME94-14) 
ME93-15  IFeb.  19, 1993)  (ME94-15) 
ME93-16  (Feb.  19. 1993)  (ME94-16) 
ME93-17  (Feb.  19. 1993)  (ME94-17) 
ME93-18  (Feb.  19. 1993)  (ME94-18) 
ME93-19  (Feb.  19, 1993)  (ME94-19) 
ME93-20  (Feb.  19. 1993)  (ME94-20) 
ME93-21  (Frfx  19. 1993)  {ME94-21) 
ME93-22  (Feb.  19, 1993)  (ME94-22) 
ME93-23  (Feb.  19. 1993)  (ME94-23) 
ME93-24  (Feb.  19. 1993)  (ME94-24) 
ME93-25  (Feb  19, 1993)  (ME94-25) 
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ME93-26  (Feb.  19. 1993)  (ME94-26) 

New  Harapstiire 
NH93-1  (Feb.  19, 1993)  (NH94-1) 
NH93-2  (Feb.  19, 1993)  (NH94-2) 
NH93-3  (Feb.  19, 1993)  (NH94-3) 
NH93-4  (Feb.  19, 1993)  (NH94-4) 
NH93-5  (Feb.  19, 1993)  (NH94-5) 
NH93-6  (Feb.  19. 1993)  (NH94-6) 
NH93-7  (Feb.  19. 1993)  (NH94-7) 
NH93-6  (Feb.  19. 1993)  (NH94-8) 
NH93-9  (Feb.  19, 1993)  (NH94-9) 
NH93-10  (Feb.  19, 1993)  (NH94-10) 
NH93-11  (Feb.  19. 1993)  (NH94-11) 
NH93-12  (Feb.  19. 1993)  (NH94-12) 
NH93-13  (Feb.  19. 1993)  (NH94-13) 
NH93-14  (Feb  19, 1993)  (NH94-14) 
NH93-15  (Feb.  19. 1993)  (NH94-15) 
NH93-16  (Feb.  19. 1993)  (NH94-16) 
NH93-17  (Feb.  19. 1993)(NH94-17)'' 
NH93-18  (Feb.  19. 1993)  (NH94-18) 
NH93-19  (Feb  19. 1993)  (NH94-19) 
NH93-20  (Feb.  19. 1993)  (NH94-20) 
NH93-21  (Feb.  19.  1993)  (NH94-21) 
NH93-22  (Feb.  19. 1993)  (NH94-22) 
NH93-23  (Feb.  19. 1993)  (NH94-23) 
NH93-24  (Feb.  19. 1993)  (NH94-24) 
NH93-25  (Feb.  19, 1993)  (NH94-25) 

New  )ersey 
NI93-1  (Feb.  19. 1993)  (NI94-1) 
N)93-2  (Feb.  19. 1993)  (NI94-2) 
NI93-3  (Feb.  19. 1993)  (N)94-3) 
NI93-4  (Feb.  19.  1993)  (N)94-4) 
NI93-5  (Feb.  19. 1993)  (NJ94-5) 
NI93-6  (Feb  19. 1993)  (N)94-6) 
NI93-7  (Feb.  19. 1993)  (NI94-7) 
NI93-6  (Feb.  19, 1993)  (NJ94-8) 
NI93-9  (Feb.  19. 1993)  (N)94-9) 

New  Yoric 
NY93-1  (Feb.  19. 1993)  (NY94-1) 
NY93-2  (Feb.  19, 1993)  (NY94-2) 
NY93-3  (Feb.  19, 1993)  (NY94-3) 
NY93-4  (Feb.  19, 1993)  (NY94-4) 
NY93-5  (Feb.  19, 1993)  (NY94-5) 
NY93-6  (Feb.  19.  1993)  (NY94-6) 
NY93-7  (Feb.  19. 1993)  (NY94-7) 
NY93-8  (Feb.  19. 1993)  (NY 94-8) 
NY93-9  (Feb.  19, 1993)  (NY94-9) 
NY93-10  (Feb.  19, 1993)  (NY94-10) 
NY93-11  (Feb.  19, 1993)  {NY94-11) 
NY93-12  (Feb.  19. 1993)  (NY94-12) 
NY93-13  (Feb.  19.  1993)  (NY94-13) 
NY93-14  (Feb.  19,  1993)  (NY94-14) 
NY93-15  (Feb.  19. 1993)  (NY94-15) 
NY93-16  (Feb.  19. 1993)  (NY94-16) 
NY93-17  (Feb  19, 1993)  (NY94-17) 
NY93-18  (Feb.  19, 1993)  (NY94-18) 
NY93-19  (Feb,  19. 1993)  (NY94-19) 
NY93-20  (Feb,  19. 1993)  (NY94-20) 
NY93-21  (Feb.  19.  1993)  (NY94-21) 
NY93-22  (Feb.  19,  1993)  (NY94-22) 
NT93-23  (Feb.  19.  1993)  (NY94-23) 
NY93-24  (Feb  19.  1993)  {NY94-24) 
NY93-25  (Feb.  19. 1993)  (NY94-25) 
NY93-26  (Febl9. 1993)  (NY94-26) 
NY93-27  (Feb  19. 1993)  (NY94-27) 
NY93-28  (Feb.  19.  1993)  (NY94-28) 
NY93-29  (Feb.  19, 1993)  (NY94-29) 
NY93-30  (Feb.  19. 1993)  (NY94-30) 
NY93-31  (Feb  19.  1993)  (NY94-31) 
NY93-32  (Feb.  19.  1993)  (NY94-32) 
NY93-33  (Feb.  19. 1993)  (NY94-33) 
NY93-34  (Feb.  19. 1993)  (NY94-34) 
NY93-35  (Feb  19. 1993)  (NY94-35) 
NY93-36  (Feb.  19. 1993)  (NY94-36) 
NY93-37  (Feb.  19,  1993)  (NY94-37) 
NY93-38  (Feb  19. 1993)  (NY94-38) 


NY93-39  (Feb.  19, 1993)  (NY94-39) 
NY93-40  (Feb.  19, 1993)  (NY94-40) 
NY93-41  (Feb.  19, 1993)  (NY94-41) 
NY93-42  (Feb.  19, 1993)  (NY94-42) 
NY93-43  (Feb.  19, 1993)  (NY94-43) 
NY93-44  (Feb.  19, 1993)  (NY94-44) 
NY93-45  (Feb.  19, 1993)  (NY94-45) 
NY93-46(Feb.  19, 1993)  (NY94-46) 
NY93-47  (Feb.  19. 1993)  (NY94-47) 
NY93-48  (Feb.  19, 1993)  (NY94-48) 

Puerto  Rico 
PR93-1  (Feb  19, 1993)  (PR94-1) 
PR93-2  (Feb.  19, 1993)  (PR94-2) 
PR93-3  (Feb.  19, 1993)  (PR94-3) 

Rhode  Island 
RI93-1  (Feb  19, 1993)  (RI94-1) 
RI93-2  (Feb.  19, 1993)  (RI94-2) 
R193-3  (Feb  19. 1993)  (RI94-3) 
RI93-4  (Feb.  19, 1993)  (RI94-4) 
R193-5  (Feb.  19. 1993)  (RI94-5) 
RI93-6  (Feb.  19, 1993)  (RI94-6) 

Virgin  Islands 
VI93-1  (Feb.  19, 1993)  (VI94-1) 
V193-2  (Feb.  19, 1993)  (V194-2) 

Vennont 
VT93-1  (Feb.  19, 1993)  (VT94-1) 
VT93-2  (Feb.  19, 1993)  (VT94-2) 
VT93-3  (Feb.  19, 1993)  (VT94-3) 
VT93-4  (Feb.  19, 1993)  (VT94-4) 
VT93-5  (Feb.  19. 1993)  (VT94-5) 
VT93-6  (Feb.  19. 1993)  (VT94-6) 
VT93-7  (Feb.  19, 1993)  {VT94-7) 
VT93-8  (Feb.  19, 1993)  (VT94-8) 
VT93-9  (Feb.  19, 1993)  (VT94-9) 
VT93-10  (Feb.  19, 1993)  (VT94-10) 
VT93-11  (Feb.  19, 1993)  (VT94-11) 
VT93-12  (Feb.  19. 1993)  (VT94-^12) 
VT93-13  (Feb,  19. 1993)  (VT94-13) 
VT93t14  (Feb.  19. 1993)  (VT94-14) 
VT93-15  (Feb.  19.  1993)  (VT94-15) 
VT93-16  (Feb.  19. 1993)  (VT94-16) 
VT93-17  (Feb.  19.  1993)  (VT94-17) 
VT93-18(Feb.  19.  1993)  (VT94-18) 
VT93-19  (Feb.  19, 1993)  (VT94-19) 
VT93-20  (Feb.  19.  1993)  (VT94-20) 
VT93-21  (Feb.  19.  1993)  (VT94-21) 
VT93-22  (Feb.  19,  1993)  (VT94-22) 
VT93-23  (Feb.  19. 1993)  (VT94-23) 
VT93-24  (Feb.  19, 1993)  (VT94-24) 
VT93-25  (Feb.  19. 1993)  (VT94-25) 

Volume  U 

District  of  Columbia 
DC93-1  (Feb.  19. 1993)  (DC94-1) 
DC93-2  (Feb.  19,  1993)  (DC94-2) 

Delaware 

DE93-1  (Feb  19.  1993)  (DE94-1) 
DE93-2  (Feb  19. 1993)  (DE94-2) 
DE93-3  (Feb.  19. 1993)  (DE94-3) 
DE93-4  (Feb.  19,  1993)  (DE94-4) 
DE93-5  (Feb.  19.  1993)  {DE94-5) 
DE93-6  (Feb.  19, 1993)  (DE94-6) 
DE93-7  (Feb.  19.  1993)  (DE94-7) 
DE93-8  (Feb  19. 1993)  (DE94-8) 
DE93-9  (Feb  19. 1993)  (DE94-9) 

Mar>'land 
MD93-1  (Feb.  19. 1993)  (MD94-1) 
MD93-2  (Feb,  19. 1993)  (MD94-2) 
MD93-3  (Feb.  19.  1993)  (MD94-3) 
MD93-4  (Feb.  19.  1993)  (MD94-4) 
MD93-5  (Feb.  19,  1993)  (MD94-5) 
MD93-6  (Feb.  19, 1993)  (MD94-6) 
MD93-7  (Feb.  19,  1993)  (MD94-7) 
MD93-8  (Feb.  19,  1993)  (MD94-8) 
MD93-9  (Feb.  19,  1993)  (MD94-9) 
MD93-10  (Feb  19. 1993)  (MD94-10) 


MD93-11  (Fob.  19, 1993)  (MD94-11) 
MD93-12  (Feb.  19. 1993)  (MD94-12) 
MD93-13  (Fob.  19. 1993)  (MD94-13) 
MD93-14  (Feb.  19, 1993)  (MD94-14) 
MD93-15  (Feb.  19, 1993)  JMD94-15) 
MD93-16  (Feb.  19, 1993itMD94-16) 
MD93-17  (Feb.  19. 199iaf)  (MD94-17) 
MD93-18  (Feb.  19, 1993)  (MD94-18) 
MD93-19  (Feb.  19. 1993)  (MD94-19) 
MD93-20  (Feb.  19. 1993)  (MD94-20) 
MD93-21  (Feb.  19, 1993)  (MD94-21) 
MD93-22  (Feb.  19, 1993)  (MD94-22) 
MD93-23  (Fob.  19, 1993)  (MD94-23) 
MD93-24  (Feb.  19, 1993)  (MD94-24) 
MD93-25  (Feb.  19. 1993)  (MD94-25) 
MD93-26  (Feb.  19, 1993)  (MD94-26) 
MD93-27  (Feb.  19, 1993)  (MD94-27) 
MD93-28  (Feb.  19, 1993)  (MD94-28) 
MD93-29  (Feb.  19, 1993)  (MD94-29) 
MD93-30  (Feb.  19. 1993)  (MD94-30) 
MD93-31  (Feb.  19. 1993)  {MD94-31) 
MD93-32  (Feb.  19. 1993)  (MD94-32) 
MD93-33  (Feb.  19, 1993)  {MD94-33) 
MD93-34  (Feb.  19. 1993)  (MD94-34) 
MD93-35  (Feb  19. 1993)  (MD94-35) 
MD93-36  (Feb.  19. 1993)  (MD94-36) 
MD93-37  (Feb.  19, 1993)  {MD94-37) 
MD93-38  (Feb.  19. 1993)  (MD94-38) 
MD93-39  (Feb  19. 1993)  (MD94-39) 
MD93-40  (Feb.  19,  1993)  (MD94-40) 
MD93-41  (Feb.  19„1993)  (MD94-41) 
MD93^2  (Feb.  19.  1993)  (MD94-42) 
MD93^3  (Feb.  19. 1993)  {MD94-43) 
MD93-44  (Feb.  19.  1993)  (MD94-44) 
MD93-45  (Feb.  19.  1993)  (MD94-45) 
MD93-46  (Feb.  19, 1993)  (MD94-46) 
MD93-47  (Feb.  19. 1993)  (MD94-47) 
MD93-48  (Feb.  19, 1993)  (MD94-48) 
MD93-49  (Feb.  19, 1993)  (MD94-49) 
Pennsylvania 
PA93-1  (Feb.  19. 1993)  (PA94-1) 
PA93-2  (Feb.  19. 1993)  (PA94-2) 
PA93-3  (Eeb.  19.  1993)  (PA94-3) 
PA93-4  (Feb.  19.  1993)  (PA94-^) 
PA93-5  (Feb.  19, 1993)  (PA94-5) 
PA93-6  (Feb.  19, 1993)  (PA94-«) 
PA93-7  (Feb.  19.  1993)  (PA94-7) 
PA93-8  (Feb.  19, 1993)  {PA94-8) 
PA93-9  (Feb.  19. 1993)  (PA94-9) 
PA93-10  (Feb.  19. 1993)  (PA94-10) 
PA93-11  (Feb  19. 1993)  (PA94-11) 
PA93-12  (Feb.  19.  1993)  (PA94-12) 
PA93-13  (Feb.  19.  1993)  (PA94-13) 
PA93-14  (Feb.  19.  1993)  (PA94-14) 
PA93-15  (Feb.  19. 1993)  (PA94-15) 
PA93-16  (Feb.  19.  1993)  (PA94-16) 
PA9.3-17  (Feb.  19.  1993)  (PA94-17) 
PA93-18  (Feb.  19.  1993)  (PA94-18) 
P.A93-19(Feb  19.  1993)  (PA94-19) 
PA93-20  (Feb.  19.  1993)  (PA94-20) 
PA93-21  (Feb.  19,  1993)  (PA94-21) 
PA93-22  (Feb.  19,  1993)  (PA94-22) 
PA93-23  (Feb.  19,  1993)  (PA94-23) 
PA93-24  (Feb.  19.  1993)  (PA94-24) 
PA93-25  (Feb.  19.  1993)  (PA94-25) 
PA93-26  (Fob  19.  1993)  (PA94-26) 
PA93-27  (Feb  19, 1993)  {PA94-27) 
PA93-28  (Feb.  19. 1993)  (PA94-28) 
PA93-29  (Feb.  19,  1993)  {PA94-29) 
PA93-30  (Feb.  19. 1993)  (PA94-30) 
PA93-31  (Feb  19. 1993)  (PA94-31) 
PA93-32  (Feb.  19.  1993)  (PA94-32) 
PA93-33  (Feb.  19, 1993)  (PA94-33) 
PA93-34  (Feb.  19, 1993)  (PA94-34) 
PA93-35  (Feb.  19. 1993)  (PA94-35) 
PA93-36  (Feb.  19.  1993)  (PA94-36) 
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PA93-37  (Feb.  19, 1993)  (PA94-37) 
PA93-3«  (Feb.  19. 1993)  (PA94-38) 
PA93-39  (Feb.  19. 1993)  (FA94-d9) 
PA93^10  (Feb.  13, 1993)  (PA94-40) 
PA93-41  (Feb.  19, 1993)  (PA94-«l) 
PA93-42  (Feb.  19. 1993)  (PA94-12) 
PA93-43  (Feb.  19, 1993)  (PA94-43) 
PA93-44  (Feb  19. 1993)  {PA94-»4) 
PA93-45  (Feb.  19, 1993)  (PA94-45} 
PA93-46  (Feb.  19, 1993)  {PA94-(6) 
PA93-I7  [Feb.  19. 1993)  (PA94-47) 
PA93-48  (Feb.  19, 1993)  (PA94-48) 
PA93-49  (Feb.  19. 1993)  (PA94-49) 
PA93-50  (Feb.  19. 1993)  (PA94-50) 
PA93-51  (Feb.  19. 1993)  (PA94-51) 
PA93-52  (Feb.  19, 1993)  (PA94-&Z) 
PA93-53  (Feb.  19. 1993)  (PA9+-53) 
PA93-54  (Feb.  13. 1993)  (PA94-54) 
PA93-55  (Feb.  13. 1993)  (PA94-55) 
PA93-56  (Feb.  19. 1993)  (PA94-56J 
PA93-57  (Feb.  19, 1993)  (PA94-57) 
PA93-58  (Feb.  19. 1993)  (PA94-58) 
PA93-59  (Feb.  19. 1993)  (PA94-59) 
PA93-«0  (Feb.  19, 1993)  (PA94-60) 
PA93-61  (Feb.  19. 1993)  (PA94-«1] 
PA93-«2  (Feb.  19. 1993)  (PA94-62] 
Viiginia 
VA93-1  (Feb.  19. 1993)  (VA94-1) 
VA93-2  (Feb.  19. 1993)  (VA94-2) 
VA93-3  (Feb.  19. 1 993)  (VA94-3) 
VA93-*  (Feb.  19, 1993)  (VA94-4) 
VA93-5  (Feb.  19. 1993)  (VA94-5) 
VA93-6  (Feb.  19. 1993)  (VA94-6) 
VA9i-7  (Feb.  19. 1993)  (VA94-7) 
VA93-*  (Feb.  19. 1993)  (VA94-«) 
VA93-9  (Feb.  19. 1993)  (VA94-9) 
VA93-10  (Feb.  19, 1993)  (VA9^1Q) 
VA93-lt  (Pteb.  19. 1993)  (VA94-11) 
VA93-M  (Feb.  19. 1993)  {VA94-12) 
VA93-13  (Feb.  19. 1993)  rVA94-13) 
VA93-14  (Feb.  19. 1993)  (VA94-14) 
VA93-15  (Feb.  19, 1993)(VA94-1S) 
VA93-16(P^  19.  t993)(VA94-16) 
VA93-17  (Feb.  19. 1993)  rVA»4-17) 
VA93-18  (Feb.  19. 1993)  (VA94-18) 
VA93-19  (Feb.  19. 1993}  (VA94-19) 
VA93-20  (Feb.  19. 1993)  (VA94-20) 
VA93-21  (Feb.  19. 1993)  (VA94-21) 
VA93-22  (Feb.  19. 1993)  (VA94-22) 
VA93-23  (Feb.  19. 1993)  fVA94-23) 
VA93-24  (Feb.  19. 1993)  (VA94-24) 
VA93-25  (Feb.  19. 1993)  (VA94-25) 
VA93-26  (Feb.  19. 1993)  (VA94-26) 
VA93-27  (Feb  19. 1993)  (VA94-27) 
VA93-2a  (Feb.  19. 1993)  (VA94-28) 
VA93-29tFeb.  19. 1993)  (VA94-29) 
VA93-30  (Feb.  19.  1993)  (VA94-30) 
VA93-31  (Feb.  19. 1993)  (VA94-31) 
VA93-32  (Feb.  19. 1993)  {VA94-32) 
VA93-33  (Feb.  19, 1993)  (VA94-33) 
VA93-34  (Feb.  19. 1993)  (VA94-34) 
VA93-35  (Feb  19. 1993)  (VA94-35) 
VA93-36  (Feb.  19. 1993)  (VA94-36) 
VA93-37  (Feb.  19. 1993)  (VA94-37) 
VA93-38  CPeb.  19. 1993)  (VA94-38) 
VA93-39  (Feb.  19. 1993)  {VA94-39) 
VA93-40  (Feb.  19. 1993)  (VA94-40) 
VA93-41  (Feb.  19. 1993)  (VA94-41) 
VA93-42  CPeb.  19. 1993)  (VA94-42) 
VA93-43  (Feb.  19. 1993)  (VA94-43) 
VA93-44  (Feb  19. 1993)  (VA94-^4) 
VA93-45  (Feb.  19. 1993)  (VA94-45) 
VA93-46  (Feb  19. 1993)  (VA94-46) 
V  A93-47  (Feb.  19. 1993)  (VA94-47) 
VA93-48  (Feb.  19. 1993)  (VA94-18) 
VA93-49  (Feb.  19. 1993)  (VA94^9) 


VA93-50  Feb.  19. 1993)  (VA94-50) 
VA93-51 1  'eh.  19. 1993)  (VA94-51) 
VA93-52 1  -ehL  19. 1993)  (VA»^52) 
VA93-53 1  'eh  19. 1993)  (VA94-53) 
VA93-M  ( 'ebi  19. 1993)  (VA94-54) 
VA93-55  ( -i/b.  19. 1993)  (VA94-55) 
VA93-56  ( 'eh  19, 1993)  (VA94-56) 
VA93-57  ( 'ebi  19. 1993)  (VA94-57) 
VA93-58  ( 'ebi  19. 1993)  (VA»4-58) 
VA93-59  ( 'ebL  19. 1993)  (VA94-59) 
VA93-60  ( reb.  19, 1993)  (VA94-60) 
VA93-61  (  »eb.  19, 1993)  (VA94-61) 
VA93-62  ( "eb.  19, 1993)  (VA94-62) 
VA93-63  (  »eb.  19, 1993)  (VA94-63) 
VA93-64  (  'eb.  19, 1993)  (VA94-64) 
VA93-65  (  "eb.  19. 1993)  (VA94-65) 
VA93-66  (  'eh.  19. 1993)  VA94-68) 
VA93-67  (  'eh.  19. 1993)  VA94-67) 
VA93-68  {  'eb.  19. 1993)  (VA94-68) 
VA93-69  (  'eh.  19. 1993)  (VA94-69) 
VA93-70  (  'eh.  19, 1993)  (VA94-70) 
VA93-71  (  'eb.  19. 1993)  (VA94-71) 
VA93-72  (  'eh.  19. 1993)  VA94-72) 
VA93-73  {  'eh.  19. 1993)  (VA94-73) 
VA93-74  (  'eb.  19. 1993)  VA94-74) 
VA93-75  (  >**.  19. 1993)  (VA94-75) 
VA93-76  {  'ehi  19. 1993)  (VA94-?6) 
VA93-77  (  -ehi  19, 1993)  CVA94-77) 
VA93-78  (  !!eb.  19. 1993)  (VA94-78) 
VA93-79  (  Wx  IB.  1993)  (VA94-79) 
VA93-80  (  Wx.  19. 1993)  (VA94-80) 
VA93-81  (  eb.  19. 1993)  (VA94-81) 
VA93-82  f  'eb.  19. 1993)  rVA94-«2) 
VA93-83  (i  Wx.  19. 1993)  (VA94-83) 
VA93-84  (1  <eb.  19,  1993)  (VA94-84) 
VA93-85  (1  eh.  19. 1993)  (VA94-8S) 
VA93-86  (1  eb.  19. 1993){VA»4-«6) 
VA93-87  (1  "eb.  19, 1993)  (VA94-87) 
VA93-8a  (1  "eh.  19. 1993)  (VA94-88) 
VA93-89  (1  Wb.  19. 1993)(VA94-89) 
VA93-90  (1  eh.  19. 1993)  (VA94-90) 
VA93-91  fl  Wn  19. 1993)  (VA94-91) 
VA93-92  (]  ^  ia  1993)  (VA94-92) 
VA93-93  (1  eh.  19, 1993)  {VA94-93) 
VA93-94  (1  ^  19. 1993)(VA94-94) 
VA93-95  n  teb.  19, 1993)(VA94-95) 
VA93-96  (I  ^h.  19, 1993)  (VA94-96) 
VA93-97  (1  ^.  19, 1993)  (VA94-97) 
VA93-98  (1  eb.  19. 1993)  (VA94-98) 
VA93-99  n  eb.  19, 1993)  (VA94-99) 
VA93-100  Feb.  19, 1993)  (VA94-100) 
VA93-101   Feb.  19. 1993)  (VA94-101) 
VA93-102  Feb.  19. 1993)  (VA94-102) 
VA93-103  Feb.  19. 1993)  (VA94-103) 
VA93-104  Feb.  19. 1993)  (VA94-104) 
VA93-105  Feb.  19. 1993)  (VA94-105) 
VA93-106  Feb.  19. 1993)  (VA94-106) 
VA93-107   Feb.  19. 1993)  (VA94-107) 
West  Virginia 
WV93-1(F<  a.  19. 1993)  (WV94-1) 
WV93-2  (F  *x  19. 1993)  (WV94-2) 
WV93-3  (P  lb.  19. 1993)  (WV94-3) 
WV93-4  (F  b.  13. 1993)  (\W94-4) 
WV93-5  (F  b.  19. 1993)  (\W94-5) 
WV93-«  (F  b.  19.  1993)  (VW94-6) 
WV93-7  (F  b.  19. 1993)  (W'V94-7) 
WV93-8  (F  b.  19. 1993)  (WV94-8) 
WV93-9  (F  lb.  19,  1993)  (WV94-9) 
WV93-10  (  eb.  19, 1993)  (WV94-10) 
WV93-11  C  eb.  19. 1993)(WV94-11) 
VirV93-12  C  eb.  13. 1993)(WV94-12) 
,    WV93-13  C  eb.  19. 1993)  (WV94-13) 
VVV93-14  (i  eb.  13. 1933)  (WV94-14) 
WV93-15  t  eb.  19. 1993)  (WV94-15) 
WV93-16{1  eb.  19. 1993)  (WV94-16) 


Volume  in 

Alabama 
AL93-1  (Feb.  19. 1993)  (AL94-t) 
AL93-2  (Feb.  19. 1993)  (AL94-2) 
AL93-3  (Feb.  19, 1993)  (AL94-3) 
AL93-4  (Feb.  19, 1993)  (AL94-4) 
AL93-5  (Feb.  19, 1993)  (AL94-5) 
AL93-6  (Feb.  19, 1993)  (AL94-6) 
AL93-7  (Feb.  19. 1993)  (AL94-7) 
AL93-8  (Feb.  19, 1993)  IAL94-8) 
AL93-9  (Feb.  19. 1993)(AL»4-9) 
AL93-10fPeb.  19, 1993)  (AL94-10) 
AL93-11  (Feb.  19, 1993)(AL94-11) 
AL93-12  (Feb.  19. 1993)  (AL94-12) 
AL93-13  (Feb.  19, 1993)  (AL94-13) 
AL93-14  (Feb.  19. 1993)  (AL94-14) 
AL93-15  (Feb.  19. 1993)  (AL94-15) 
AL93-16  (Feb.  19. 1993)  (AL94-16) 
AL93-17  (Feb.  19. 1993)  (AL94-17) 
AL93-18  (Feb.  19. 1993)  (AL94-18) 
AL93-19  (Feb.  19. 1993)  (AL94-19) 
AL93-20  (Feb.  19. 1993)  (AL94-20) 
AL93-21  (Feb.  19. 1993)(AL94-21) 
AL93-22  (Feb.  19. 1993)  IAL94-22) 
AL93-23  (Feb.  19. 1993)  (AL94-23) 
AL93-24  (Feb.  19. 1993)  (AL94-24) 
AL93-25  (Feb.  19. 1993)  (ALd4-25) 
AL93-26  (Feb.  19, 1993)  (AL94-26) 
AL93-27  (Feb.  19. 1993)  (AL94-27) 
AL93-28  (Feb.  19. 1993)  |AL»4-28) 
AL93-29  (Feb.  19. 1993)  (AL94-29) 
AL93-31  (Feb.  19. 1993)  (AL94-31) 
AL93-32  (Feb.  19. 1993)  (AL94-32) 
AL93-33  (Feb.  19. 1993)  (AL94-33) 

Florida 

FL93-1  (Feb.  19, 1993)(FL94-1) 
FL93-2  (Feb.  19, 1993)  (FL9*-2) 
FL93-3  (Feb.  19. 1993)  (FL94-3) 
FL93-4  (Feb.  19. 1993)  (Fl.94^) 
FL93-5  (Feb.  19. 1993)  (FL94-5) 
FL93-6  (Feb.  19. 1993)  (FL94-6) 
FL93-7  (Feb.  13, 1993)  (FL94-7) 
FL93-8  (Feb.  19. 1993)  (FL94-«) 
FL93-9  (Feb.  13. 1993)  (PL94-9) 
FL93-10  (Feb.  13. 1993)  (FL94-10) 
FL93-11  (Feb.  la  1933)(FL»4-ll) 
FL93-12  (Feb.  13, 1993)  (FU4-12) 
FL93-13  (Feb.  13. 1993)  {FL94-13) 
FL93-14  (Feb.  13. 1993)  (FL94-14) 
FL93-15  (Feb.  19. 1993)  (FL94-15) 
FL93-16  (Feb.  13. 1993)  (FL94-16) 
FL93-17  (Feb.  19. 1993)  (FL9+-17) 
FL93-18  (Feb.  19. 1993)  (FL94-18) 
FL93-19  (Feb.  19. 1993)  (FL94-19) 
FL93-20  (Feb.  19. 1993)  (FL94-20) 
FL93-21  (Feb.  19. 1993)  (FL94-21) 
FL93-22  (Feb.  19. 1993)  (FL94-22)  - 
FL93-23  (Feb.  19. 1993)  (FL94-23) 
FL93-24  (Feb.  19. 1993)  (FL94-24) 
FL93-2S  (Feb.  19. 1993)  (FL94-25) 
FL93-26  (Feb.  13. 1993)  (FLd4-26) 
FL93-27  (Feb.  19. 1993)  (FL94-27) 
FL93-28  (Feb.  19. 1993)  (FL94-28) 
FL93-29  (Feb.  19. 1993)  (FL94-29) 
FL93-30(Feb.  13. 1993)|FL94-30) 
FL93-31  (Feb.  19. 1993)  (FL94-31) 

.  FL93-32  (Feb.  19. 1993)  (FL94-32) 
FL93-33  (Feb.  19. 1993)  (FL9^33) 
FL93-34  (Feb.  13. 1993)  (FL94-34) 
FL93-35  (Feb.  19, 1993)  (FL9+-35) 
FL93-36  (Feb.  19. 1993)  (FL94-36) 
FL93-37  (Feb.  19. 1993)(FL94-37) 
FL93-38  (Feb.  19, 1993)  (FL94-38) 
FL93-39  P^eb.  19. 1993)  (FL94-39) 
FL93-40  (Feb.  19. 1993)  (FL94-40) 
FL93-41  (Feb.  19. 1993)  (FL»^-41) 
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FLg3-42  (Feb.  19. 1993)  (FL94-24) 
FL93-43  (Feb.  19, 1993)  (FL94-43) 
FL93-44  (Feb.  19, 1993)  (FL94-44) 
FL93-45  (Feb.  19. 1993)  (FL94-45) 
FL93-46  (Feb.  19. 1993)  (FL94-46) 
FL93-47  (Feb.  19, 1993)  (FL94-47) 
FL93-48  (Feb.  19, 1993)  (FL94-48) 
FL93-49  (Feb.  19, 1993)  (FL94-49) 
FL93-50  (Feb.  19, 1993)  (FL94-50) 
FL93-51  (Feb.  19. 1993)  (FL94-51) 
FL93-52  (Feb.  19. 1993)  (FL94-52) 
FL93-53  (Feb.  19. 1993)  (FL94-53) 
FL93-54  (Feb.  19, 1993)  (FL94-54) 
FL93-55  (Feb.  19, 1993)  (FL94-55) 
FL93-56  (Feb.  19. 1993)  (FL94-56) 
FL93-57  (Feb.  19, 1993)  (FL94-57) 
FL93-58  (Feb.  19, 1993)  (FL94-58) 
FL93-59  (Feb.  19, 1993)  (FL94-59) 
FL93-60  (Feb.  19, 1993)  (FL94-60) 
FL93-61  (Feb.  19, 1993)  (FL94-61) 
FL93-62  (Feb.  19, 1993)  (FL94-62) 
FL93-63  (Feb.  19. 1993)  (FL94-63) 
FL93-64  (Feb.  19. 1993)  (FL94-64) 
FL93-65  (Feb.  19, 1993)  (FL94-65) 
FL93-66  (Feb.  19, 1993)  (FL94-66) 
FL93-67  (Feb.  19, 1993)  (FL94-67) 
FL93-68  (Feb.  19, 1993)  (FL94-68) 
FL93-69  (Feb.  19, 1993)  (FL94-69) 
FL93-70  (Feb.  19, 1993)  (FL94-70) 
FL93-71  (Feb.  19, 1993)  (FL94-71) 
FL93-72  (Feb.  19, 1993)  (FL94-72) 
FL93-73  (Feb.  19, 1993)  (FL94-73) 
FL93-74  (Feb.  19, 1993)  (FL94-74) 
FL93-75  (Feb.  19, 1993)  (FL94-75) 
FL93-76  (Feb.  19, 1993)  (FL94-76) 
FL93-77  (Feb.  19. 1993)  (FL94-77) 
FL93-78  (Feb.  19. 1993)  (FL94-78) 
FL93-79  (Feb.  19. 1993)  (FL94-79) 
FL93-80  (Feb.  19, 1993)  (FL94-60) 
FL93-81  (Feb.  19. 1993)  (FL94-B1) 
FL93-82  (Feb.  19. 1993)  (FL94-82) 
FL93-83  (F*.  19. 1993)  (FL94-83) 
FL93-84  (Feb.  19. 1993)  (FL94-84) 
FL93-85  (Feb.  19.  1993)  (FL94-85) 
FL93-86  (Feb.  19. 1993)  (FL94-86) 
FL93-87  (Feb.  19, 1993)  {FL94-87) 
FL93-88  (Feb.  19. 1993)  (FL94-88) 
FL93-89  (Feb.  19. 1993)  (FL94-89) 
FL93-90  (Feb.  19. 1993)  (FL94-90) 
FL93-91  (Feb.  19. 1993)  (FL94-91) 
FL93-92  (Feb.  19, 1993)  (FL94-^2) 
FL93-93  (F*.  19, 1993)  (FL94-93) 
Georgia 

GA93-1  (Feb.  19. 1993)  (GA94-1) 
GA93-2  (Feb.  19. 1993)  (GA94-2) 
GA93-3  (Feb.  19,  1993)  (GA94-3) 
GA93-4  (Feb.  19.  1993)  (GA94-4) 
GA93-5  (Feb.  19. 1993)  (GA94-5) 
GA93-6  (Feb.  19.  1993)  {GA94-6) 
GA93-7  (Feb.  19. 1993)  (GA94-7) 
GA93-8  (Feb.  19. 1993)  (GA94-8) 
GA93-9  (Feb.  19, 1993)  (GA94-9) 
GA93-10  (Feb.  19. 1993)  (GA94-10) 
GA93-11  (Feb.  19. 1993)  (CA94-11) 
GA93-12  (Feb.  19, 1993)  (GA94-12I 
GA93-13  (Feb.  19, 1993)  (GA94-13) 
GA93-14  (Feb.  19. 1993)  (GA94-14) 
GA93-15  (Feb.  19. 1993)  (GA94-15) 
GA93-16  (Feb.  19, 1993)  (GA94-16) 
GA93-17  (Feb.  19, 1993)  (GA94-17) 
GA93-18  (Feb.  19. 1993)  (GA94-18) 
GA93-19  (Feb.  19. 1993)  (GA94-19) 
GA93-20  (Feb.  19. 1993)  (GA94-20) 
GA93-21  (Feb.  19. 1993)  (GA94-21) 
GA93-22  (Feb.  T9, 1993)  (GA94-22) 
GA93-23  (Feb.  19, 1993)  (GA94-23) 


GA93-24  (PM>.  IB.  1BB3)  (GA94-24) 
GA93-25  (Feb.  IB,  1993)  (GA94-2S) 
GA93-27  (Feb.  19, 1993)  (GA94-27) 
GA93-28  (Feb.  19. 1993)  (GA94-28) 
GA93-29  (Feb.  19. 1993)  (GA94-29) 
GA93-30  (Feb.  19. 1993)  (GA94-30) 
GA93-31  (Feb.  19, 1993)  (GA94-31) 
GA93-32  (Feb.  19. 1993)  (GA94-32) 
GA93-33  (Feb.  19, 1993)  (GA94-33) 
GA93-34  (Feb.  19, 1993)  (GA94-34) 
GA93-35  (Feb.  19, 1993)  (GA94-3S) 
GA93-36  (Feb.  19. 1993)  (GA94-38) 
GA93-37  (Feb.  19, 1993)  (GA94-37) 
GA93-38  (Feb.  19, 1993)  (GA94-38) 
GA93-39  (Feb.  19, 1993)  (GA94-39) 
GA93-40  (Feb.  19. 1993)  (GA94-40) 
GA93-41  (Feb.  19. 1993)  (GA94-41) 
GA93-42  (Feb.  19, 1993)  (GA94-42) 
GA93-43  (Feb.  19. 1993)  (CA94-^3) 
GA93-44  (Feb.  19.  1993)  (GA94-44) 
GA93-45  (Feb.  19, 1993)  (GA94-45) 
GA93-46  (Feb.  19, 1993)  (GA94-46) 
GA93-47  (Feb.  19. 1993)  (GA94-47) 
GA93-48  (Feb.  19, 1993)  (GA94-46) 
GA93-49  (Feb.  19. 1993)  (GA94-49) 
GA93-50  (Feb.  19. 1993)  (GA94-50) 
GA93-51  (Feb.  19, 1993)  (GA94-51) 
GA93-52  (Feb.  19. 1993)  (GA94-52) 
GA93-53  (Feb.  19. 1993)  (GA94-53) 
GA93-54  (Feb.  19. 1993)  (GA94-54) 
GA93-55  (Feb.  19, 1993)  (GA94-55) 
GA93-56  (Feb.  19, 1993)  (GA94-56) 
GA93-57  (Feb.  19. 1993)  (GA94-57) 
GA93-58  (Feb.  19. 1993)  (GA94-58) 
GA93-59  (Feb.  19. 1993)  (GA94-59) 
GA93-60  (Feb.  19. 1993)  (CA94-60) 
GA93-«r(Feb.  19. 1993)  (GA94-61) 

.  GA93-62  (Feb.  19. 1993)  (GA94-«2) 
GA93-63  (Feb.  19. 1993)  (GA94-63) 
GA93-64  (Feb.  19. 1993)  (GA94-64) 
GA93-65  (Feb.  19. 1993)  (GA94-65) 
GA93-66  (Feb.  19. 1993)  (GA94-66) 
GA93-67  (Feb.  19. 1993)  (GA94-67) 
GA93-68  (Feb.  19. 
GA93-69  (Feb.  19, 
GA93-70  (Feb.  19, 
GA93-71  (Feb.  19. 
GA93-72  (Feb.  19, 
GA93-73  (Feb.  19. 1993)  {GA94-73) 
GA93-74  (Feb.  19. 1993)  (GA94-74) 
GA93-75  (Feb.  19. 1993)  (GA94-75) 
GA93-76  (Feb.  19, 1993)  (GA94-76) 
GA93-77  (Feb.  19, 1993)  (GA94-77) 
GA93-78  (Feb.  19. 1993)  (GA94-78) 
GA93-79  (Feb.  19. 1993)  (GA94-79) 
GA93-80  (Feb.  19. 1993)  (GA94-80) 

Kentucky 
KY93-1  (Feb.  19. 1993)  (KY94-1) 
KY93-2  (Feb.  19.  1993)  (KY94-2) 
KY93-3  (Feb.  19. 1993)  (KY94-3) 
KY93-4  (Feb.  19, 1993)  (KY94-4) 
KY93-5  (Feb.  19, 1993)  (KY94-5) 
KY93-6  (Feb.  19. 1993)  (KY94-6) 
KY93-7  (Feb.  19, 1993)  (KY94-7)    . 
KY93-8  (Feb.  19, 1993)  (KY94-8) 
KY93-9  (Feb.  19, 1993)  (KY94-9) 
KY93-10  (Feb.  19. 1993)  (KY94-10) 
KY93-11  (Feb.  19. 1993)  (KY94-11) 
KY93-12  (Feb.  19. 1993)  (KY94-12) 
KY93-13  (Feb.  19.  1993)  (KY94-13) 
KY93-14  (Feb.  19.  1993)  (ICY94-14) 
KY93-15  (Feb.  19. 1993)  (KY94-15) 
KY93-16  (Feb.  19. 1993)  (KY94-16) 
KY93-17  (Feb.  19. 1993)  (KY94-17) 
KY93-18  (Feb.  19, 1993)  (KY94-18) 
KY93-19  (Feb.  19, 1993)  (KY94-19) 


,  1993)  (GA94-68) 

1993)  (GA94-69) 

1993)  (GA94-70) 

,  1993)  (GA94-71) 

,  1993)  (GA94-72) 


1CY93-20  (Feb.  19, 1993)  (KY94-20) 
KY93-21  (Feb.  19, 19B3)  (KYB4-21) 
KY93-22  (Feb.  19, 1993)  (KY94-22) 
KY93-23  (Feb.  19, 1993)  (1CY94-23) 
KY93-24  (Feb.  19. 1993)  (1CYB4-24) 
ICY93-2S  (Feb.  19, 1993)  (1CY94-25) 
KY93-26  (Feb.  19, 1993)  (KY94-26) 
KY93-27  (Feb.  19, 1993)  (KY94-27) 
KY93-28  (Feb.  19, 1993)  (KY94-28) 
KY93-29  (Feb.  19, 1993)  (ICY94-29) 
KY93-30  (Feb.  19. 1993)  (KY94-30) 
ICY93-31  (Feb.  19, 1993)  (KY94-31) 
KY93-32  (Feb.  19, 1993)  (KY94-32) 
KY93-33  (Feb.  19, 1993)  (KY94-33) 
KY93-34  (Feb.  19. 1993)  (KY94-34) 
KY93-35  (Feb.  19, 1993)  (ICYB4-35) 
KY93-36  (Feb.  19, 1993)  (KY94-36) 
KY93-37  (Feb.  19, 1993)  (KY94-37) 
KY93-38  (Feb.  19, 1993)  (ICY94-38) 
KY93-39  (Feb.  19, 1993)  (KY94-39) 
KY93-40  (Feb.  19, 1993)  (KY94-40) 
KY93-41  (Feb.  19, 1993)  (KY94-41) 
KY93-42  (Feb.  19, 1993)  (KY94-42) 
KY93-43  (Feb.  19, 1993)  (KY94-43) 
KY93-44  (Feb.  19, 1993)  (KY94-44) 
KY93-45  (Feb.  19, 1993)  (KY94-45) 
KY93-46  (Feb.  19, 1993)  (KY94-46) 
KY93-47  (Feb.  19. 1993)  (KY94-47) 
KY93-48  (Feb.  19. 1993)  (KY94-48) 
KY93-49  (Feb.  19, 1993)  (KY94-49) 
KY93-50  (Feb.  19, 1993)  (KY94-50) 
KY93-51  (Feb.  19, 1993)  (KY94-51) 
KY93-52  (Feb.  19. 1993)  (KY94-52) 
KY93-53  (Feb.  19, 1993)  (KY94-53) 
KY93-54  (Feb.  19, 1993)  (KY94-54) 
Mississippi 
MS93-1  (Feb.  19. 1993)  (MS94-1) 
MS93-2  (Feb.  19. 1993)  (MS94t-2) 

19 

19 

19 

19 

19 

19 


MS93-3  (Feb. 
MS93-4  (Feb. 
MS93-5  (Feb. 
MS93-6  (Feb. 
MS93-7  (Feb. 
MS93-8  (Feb. 


1993)  (MS94-12) 
1993)  (MS94-13) 
1993)  (MS94-14) 
1993)  (MS94-15) 
1993)  (MS94-16) 


1993)  (MS94-3) 
1993)  (MS94-4) 
1993)  (MS94-5) 
1993)  (MS94-6) 
1993)  (MS94-7) 
1993)  {MS94-8) 
MS93-9  (Feb.  19. 1993)  (MS94-9) 
MS93-10  (Feb.  19. 1993)  (MS94-10) 
MS93-11  (Feb.  19. 1993)  (MS94-11) 
MS93-12  (Feb.  19. 
MS93-13  (Feb.  19. 
MS93-14  (Feb.  19. 
MS93-15  (Feb.  19. 
MS93-16  (Feb.  19. 
MS93-17  (Feb.  19. 1993)  (MS94-1,7) 
MS93-18  (Feb.  19.  1993)  (MS94-1«) 
MS93-19  (Feb.  19, 1993)  (MS94-19) 
MS93-20  (Feb.  19, 1993)  (M.StM-20) 
MS93-21  (Feb.  19,  1993)  (MS94-21) 
MS93-22  (Feb.  19,  1993)  (MS94-22) 
MS93-23  (Feb.  19.  1993)  (MS94-23) 
MS93-24  (Feb.  19. 1993)  (MS94-24) 
MS93-25  (Feb.  19. 1993)  (MS94-25) 
MS93-26  (Feb.  19, 1993)  (MS94-26) 
MS93-27  (Feb.  19. 1993)  (MS94-27) 
MS93-28  (Feb.  19, 1993)  (M.S94-28) 
MS93-29  (Feb.  19. 1993)  (MS94-29) 
MS93-30  (Feb.  19, 1993)  (MS94-30) 
MS93-31  (Feb.  19.  1993)  (MS94-31) 
MS93-32  (Feb.  19, 1993)  (MS94-32) 
MS93-33  (Feb.  19, 1993)  (MS94-33) 
MS93-34  (Feb.  19.  1993)  (MS94-34) 
MS93-35  (Feb.  19.  1993)  (MS94-35) 
MS93-36  (Feb.  19. 1993)  (MS94-36) 
MS93-37  (Feb.  19. 1993)  (MS94-37) 
MS93-38  (Feb.  19. 1993)  (MS94-38) 
MS93-39  (Feb.  19. 1993)  (MS94-39) 
MS93-40  (Feb.  19, 1993)  (MS94-40) 
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MS93-41  (Feb.  19, 1993)  (MS94-41) 
MS93-42  (Feb.  19,  1993)  (MS94-42) 
MS93-43  (Feb.  19. 1993)  (MS94-43) 
MS93-44  (Feb.  19. 1993)  (MS94-44) 
MS93-45  (Feb.  19. 1993)  (MS94-45) 
MS93-46  (Feb.  19. 1993)  (MS94^6) 
MS93-47  (Feb.  19. 1993)  (MS94-47) 
MS93-48  (Feb.  19. 1993)  (MS94-48) 
MS93-49  (Feb.  19. 1993)  (MS94-49) 
MS93-50  (Feb.  19. 1993)  (MS94-50) 
MS93-51  (Feb.  19. 1993)  (MS94-51) 
MS93-52  (Feb.  19. 1993)  (MS94-52) 
MS93-53  (Feb.  19. 1993)  {MS94-53) 
MS93-54  (Feb.  19. 1993)  (MS94-54) 

North  Carolina 
NC93-1  (Feb.  19, 1993)  (NC94-1) 
NC93-2  (Feb.  19. 1993)  (NC94-2) 
NC93-3  (Feb.  19. 1993)  (NC94-3) 
NC93-4  (Feb.  19. 1993)  (NC94-4) 
NC93-5  (Feb.  19. 1993)  (NC94-5) 
NC93-6  (Feb.  19. 1993)  (NC94-6) 
NC93-7  (Feb.  19. 1993)  (NC94-7) 
NC93-8  (Feb.  19.  1993)  (NC94-8) 
NC93-9  (Feb.  19. 1993)  (NC94-9) 
NC93-10  (Feb.  19. 1993)  (NC94-10) 
NC93-11  (Feb.  19. 1993)  (NC94-11) 
NC93-12  (Feb.  19, 1993)  (NC94-12) 
NC93-13  (Feb.  19. 1993)  (NC94-13) 
NC93-14  (Feb.  19. 1993)  (NC94-14) 
NC93-15  (Feb.  19. 1993)  (NC94-15) 
NC93-16  (Feb.  19. 1993)  (NC94-16) 
NC93-17  (Feb.  19. 1993)  (NC94-17) 
NC93-18  (Feb.  19. 1993)  (NC94-18) 
NC93-19  (Feb.  19. 1993)  (NC94-19) 
NC93-20(Feb.  19. 1993)  (NC94-20) 
NC93-21  (Feb.  19. 1993)  (NC94-21) 
NC93-22  (Feb.  19.  1993)  (NC94-22) 
NC93-23  (Feb.  19. 1993)  (NC94-23) 
NC93-24  (Feb.  19. 1993)  (NC94-24) 
NC93-25  (Feb.  19. 1993)  (NC94-25) 
NC93-26  (Feb.  19. 1993)  (NC94-26) 
NC93-27  (Feb.  19. 1993)  (NC94-27) 
NC93-28  (Feb.  19. 1993)  (NC94-28) 
NC93-29  (Feb.  19. 1993)  (NC94-29) 
NC93-30  (Feb.  19. 1993)  (NC94-30) 
NC93-31  (Feb.  19. 1993)  (NC94-31) 
NC93-32  (Feb.  19. 1993)  (NC94-32) 
NC93-33  (Feb.  19. 1993)  (NC94-33) 
NC93-34  (Feb.  19. 1993)  (NC94-34) 
NC93-35  (Feb.  19. 1993)  (NC94-35) 
NC93-36  (Feb.  19. 1993)  (NC94-36) 

South  Carolina 
SC93-1  (Feb.  19. 1993)  (SC94-1) 
SC93-2  (Feb.  19. 1993)  (SC94-2) 
SC93-3  (Feb.  19. 1993)  (SC94-3) 
SC93-4  (Feb.  19. 1993)  (SC94-4) 
SC93-5  (Feb.  19. 1993)  (SC94-5) 
SC93-6  (Feb.  19. 1993)  (SC94-6) 
SC93-7  (Feb.  19. 1993)  (SC94-7) 
SC93-8  (Feb.  19. 1993)  (SC94-8) 
SC93-9(Feb.  19. 1993)  (SC94-9) 
SC93-10  (Feb.  19. 1993)  (SC94-10) 
SC93-11  (Feb.  19. 1993)  {SC94-11) 
SC93-12  (Feb.  19.  1993)  (SC94-12) 
SC93-13  (Feb.  19. 1993)  (SC94-13) 
SC93-14  (Feb.  19.  1993)  (SC94-14) 
SC93-15  (Feb.  19, 1993)  (SC94-15) 
SC93-16  (Feb.  19. 1993)  (SC94-16) 
SC93-17  (Feb.  19.  1993)  (SC94-17) 
SC93-18  (Feb.  19.  1993)  (SC94-18) 
SC93-19  (Feb.  19. 1993)  (SC94-19) 
SC93-20  (Feb.  19.  1993)  (SC94-20) 
SC93-21  (Feb.  19. 1993)  (SC94-21) 
SC93-22  (Feb.  19^993)  (SC94-22) 
SC93-23  (Feb.  1*^993)  (SC94-23) 
SC93-24  (Feb.  19.  1993)  (SC94-24) 


TN 


SC£  J-25  (Feb.  19. 1993 
SC9  }-26  (Feb.  19. 1993 
SC«  J-27  (Feb.  19. 1993 
Sa  J-28  (Feb.  19, 1993 
SCJ  J-29  (Feb.  19. 1993 
SC«  3-30  (Feb.  19. 1993 
set  j_3i  (Feb.  19. 1993 
SCS  }-32  (Feb.  19. 1993 
SCS  J-33  (Feb.  19, 1993 
SCS  )-34  (Feb.  19, 1993 
SCg  J-35  (Feb.  19, 1993 
Tenm  jsee 
TN<  3-1  (Feb.  19, 1993) 
TN<  3-2  (Feb.  19, 1993) 
TN<  3-3  (Feb.  19. 1993) 
TN<  3-4  (Feb.  19. 1993) 
TNi  3-5  (Feb,  19, 1993) 
TN<  3-6  (Feb.  19. 1993) 
N<  3-7  (Feb.  19. 1993) 
<  3-8  (Feb.  19. 1993) 
TN<  3-9  (Feb.  19. 1993) 
TN<  3-10  (Feb.  19. 1993 
TN<3-11  (Feb.  19.1993 
TNi  3-12  (Feb.  19. 1993 
TN<  3-13  (Feb.  19. 1993 
TN<  3-14  (Feb.  19.  1993 
TN<  3-15  (Feb.  19. 1993 
TN<  3-16  (Feb.  19. 1993 
TN<  3-17  (Feb.  19. 1993 
TN!  3-18  (Feb.  19. 1993 
TN<  3-19  (Feb.  19. 1993 
TN«  3-20  (Feb.  19. 1993 
TN«  3-22  (Feb.  19, 1993 
TN<  3-23  (Feb.  19, 1993 
TN«  3-24  (Feb.  19, 1993 
TN«  3-25  (Feb.  19, 1993 
TN?  3-26  (Feb.  19, 1993 
TNC  3-27  (Feb.  19,  1993 
TNt  3-28  (Feb.  19, 1993 
TN<  3-29  (Feb.  19, 1993 
TNt  3-30  (Feb.  19, 1993 
TN<  3-31  (Feb.  19, 1993 
TNt  3_32  (Feb.  19,  1993 
TN<  3-33  (Feb.  19,  1993 
TN5  3-34  (Feb.  19, 1993 
TN<  3-35  (Feb.  19.  1993 
TN<  3-36  (Feb.  19.1993 
TNS  3-37  (Feb.  19. 1993 
TN?  3-38  (Feb.  19.  1993 
TN<  3-39  (Feb.  19. 1993 
TN?  3-40  (Feb.  19. 1993 
TN?  3-41  (Feb.  19. 1993 
TN?  3-42  (Feb.  19. 1993 
TN?  3-43  (Feb.  19. 1993 
TN?  3^4  (Feb.  19. 1993 
TN?  3-45  fFeb.  19. 1993 
TN?  3-46  (Feb.  19.  1993 
TN?  3-47  (Feb.  19. 1993 
TN?  3-48  (Feb.  19, 1993 
TN?  3^9  (Feb.  19. 1993 
TN?  3-50  (Feb.  19. 1993 
TN?  3-51  (Feb,  19. 1993 

Volun  e  IV 

lilinoi  i 
IL9 
IL9 
IL9 
IL9 
1L9 


(SC94-25) 
{SC94-26) 
{SC94-27) 
(SC94-28) 
(SC94-29) 
(SC94-30) 
(SC94-31) 
{SC94-32) 
(SC94-33) 
(SC94-34) 
(SC94-35) 

;TN94-1) 
;TN94-2) 
;TN94-3) 
[TN94-4) 
;TN94-5) 
:TN94-6) 
:T\9-1-7) 
[TN94-8) 
;TN94-9) 
(TN  94-10) 
(TN94-11) 
(TN94-12) 
(TN94-13) 
(TN94-14) 
(TN94-15) 
(TN  94-16) 
(TN94-17) 
(TN94-18) 
(TN94-19) 
{TN94-20) 
(TN94-22) 
(TN94-23) 
(TN94-24) 
(TN94-25) 
(TN94-26) 
(TN94-27) 
tTN94-28) 
(TN94-29) 
(TN  94-30) 
(TN94-31) 
(TN94-32) 
(TN94-33) 
(TN  94-34) 
(TN94-35) 
(TN94-36) 
(TN94-37) 
(TN94-38) 
(TN94-39) 
(TN  94-40) 
(TN94-41) 
(TN94-42) 
(TN94-43) 
(TN94-44) 
(TN94-45) 
(TN94-46) 
(TN94-47) 
(TN94-48) 
(TN94-49) 
(TN94-50) 
(TN94-51) 


1  (Feb 

2  (Feb 

3  (Feb 
-4  (Feb 

5  (Feb 
IL9J-6  (Feb 
1L9:  -7  (Feb.  19. 
IL9:  -8  (Feb.  19. 
IL9;-9(Feb.  19. 
1L9-  -10  (Feb.  19 
IL9;-11  (Feb.  19, 


19. 
19, 
19, 
19, 
19. 
19. 


1993)(IL94-1)  . 
1993)  (IL94-2) 
1993)  (1L94-3) 
1993)(IL94-1) 
1993)(IL94-5) 
1993){IL94-6) 
1993)  (IL94-7) 
1993)(IL94-8) 
1993)  (IL94-9) 
1993)  (IL94-10) 
1993)(IL94-11) 


IL93-12  (Feb.  19. 1993)  (1L94-12) 
IL93-13  (Feb.  \%  1993)  (IL94-13) 
IL93-14  (Feb.  19. 1993)  (IL94-14) 
IL93-15  (Feb.  19. 1993)  (IL94-15) 
IL93-16  (Feb.  19. 1993)  (IL94-16) 
IL93-17  (Feb.  19. 1993)  (1L94-17) 
1L93-18  (Feb.  19. 1993)  (IL94-18) 
IL93-19  (Feb.  19. 1993)  (IL94-19) 

Indiana 
IN93-1  (Feb;  19, 1993)  (IN94-1) 
IN93-2  (Feb.  19, 1993)  (IN94-2) 
IN93-3  (Feb.  19,  1993)  (IN94-3) 
IN93-4  (Feb.  19, 1993)  (IN94-4) 
IN93-5  (Feb.  19, 1993)  (IN94-5) 
IN93-6  (Feb.  19, 1993)  (IN94-6) 
IN93-7  (Feb.  19, 1993)  (1N94-7) 
IN93-8  (Feb.  19, 1993)  (IN94-8) 
IN93-9  (Feb.  19, 1993)  (IN94-9) 
IN93-10  (Feb.  19, 1993)  (IN94-10) 
1N93-11  (Feb.  19, 1993)  (IN94-11) 
IN93-12  (Feb.  19, 1993)  (IN94-12) 
IN93-13  (Feb.  19, 1993)  (IN94-13) 
IN93-14  (Feb.  19, 1993)  (IN94-14) 
IN93-15  (Feb.  19, 1993)  (IN94-15) 
IN93-16  (Feb.  19, 1993)  (1N94-16) 
IN93-17  (Feb.  19, 1993)  (IN94-17) 
IN93-18  (Feb.  19,  1993)  (IN94-18) 
IN93-19  (Feb.  19. 1993)  (IN94-19) 
1N93-20  (Feb.  19. 1993)  (IN94-18) 
IN93-21  (Feb.  19. 1993)  (IN94-19) 

Michigan 

MI93-1  (Feb.  19.  1993)  (MI94-1) 
MI93-2  (Feb.  19.  1993)  (MI94-2) 
MI93-3  (Feb.  19. 1993)  (MI94-3) 
MI93-4  (Feb.  19.  1993)  (MI94-4) 
MI93-5  (Feb.  19, 1993)  (MI94-5) 
MI93-6  (Feb.  19, 1993)  (M194-«) 
M193-7  (Feb.  19, 1993)  (MI94-7) 
MI93-8  (Feb.  19, 1993)  {MI94-8) 
M193-9  (Feb.  19, 1993)  {MI94-9) 
M193-10(Feb.  19, 1993)  (MI94-10) 
MI93-11  (Feb.  19. 1993)  (MI94-11) 
MI93-12  (Feb.  19.  1993)  (MI94-12) 
MI93-13  (Feb.  19.  1993)  (M194-13) 
MI93-14  (Feb.  19.  1993)  (MI94-14) 
M193-15  (Feb.  19.  1993)  (M194-15) 
MI93-16(Feb.  19. 
MI93-17(Feb.  19, 
MI93-18(Feb.  19. 
MI93-19(Feb.  19. 
MI93-20(Feb.  19. 
MI93-21  (Feb.  19. 
M193-22  (Feb.  19. 1993)  (M194-22) 
MI93-23  (Feb.  19.  1993)  (MI94-23) 
MI93-24  (Feb.  19.  1993)  (MI94-24) 
MI93-25  (Feb.  19.  1993)  (M194-25) 
M193-26  (Feb.  19. 1993)  (MI94-26) 
MI93-27  (Feb.  19.  1993)  (M194-27) 
MI93-28  (Feb.  19. 1993)  (MI94-28) 
MI93-29  (Feb.  19. 1993)  (M194-29) 
MI93-30  (Feb.  19. 1993)  (M194-30) 
MI93-31  (Feb.  19. 1993)  (MI94-31) 
MI93-32  (Feb.  19.  1993)  (M194-32) 
MI93-33  (Feb.  19.  1993)  (MI94-33) 
MI93-34  (Feb.  19.  1993)  (MI94-34) 
MI93-35  (Feb.  19.  1993)  (MI94-35) 
MI93-36  (Feb.  19.  1993)  (MI94-36) 
MI93-37  (Feb.  19.  1993)  (M194-37) 
MI93-38  (Feb.  19.  1993)  (M194-38) 
M193-39  (Feb.  19. 1993)  (MI94-39) 
MI93-40  (Feb.  19. 1993)  (M194-40) 
MI93-41  (Feb.  19. 1993)  (MI94-41) 
MI93-42  (Feb.  19, 1993)  (M194-42) 
M193-43  (Feb.  19.  1993)  (Ml94-^3) 
MI93-44  (Feb.  19.  1993)  (MI94-44) 
MI93-45  (Feb.  19.  1993)  {M194-45) 


1993)  (MI94-16) 
1993)(MI94-17) 
1993)  (M194-18) 
1993)  (MI94-19) 
1993)  (MI94-20) 
1993)  (MI94-21) 


MI93-46  (Feb.  10, 1993)  (MI94-46) 
MI93-47  (Feb.  19, 1993)  (MI94-47) 
MI93-48  (Feb.  19, 1993)  (MI94-46) 
MI93-49  (Feb.  19. 1993)  (MI94-49) 
MI93-50  (Feb.  19, 1993)  (MI94-50) 
MI93-51  (Feb.  19. 1993)  (MI94-51) 

•  MI93-52  (Feb.  19. 1993)  (MI94-52) 
MI93-53  (Feb.  19, 1993)  (MI94-53) 
MI93-54  (Feb.  19. 1993)  (MI94-54) 
MI93-55  (Feb.  19, 1993)  (MI94-55) 
MI93-56  (Feb.  19, 1993)  (MI94-56) 
MI93-57  (Feb.  19. 1993)  (MI94-57) 
MI93-58  (Feb.  19. 1993)  (MI94-58) 
MI93-59  (Feb.  19. 1993)  (MI94-59) 
M193-60  (Feb.  19. 1993)  (M194-60) 
MI93-61  (Feb.  19. 1993)  (MI94-61) 
MI93-62  (Feb.  19. 1993)  (MI94-62) 

Minnesota 
MN93-1  (Feb.  19, 1993)  (MN94-1) 
MN93-2{Feb.  19, 1993)  (MN94-2) 
MN93-3  (Feb.  19, 1993)  (MN94-3) 
MN93-4  (Feb.  19, 1993)  (MN94-4) 
MN93-5  (Feb.  19. 1993)  (MN94-5) 
MN93-6  (Feb.  19. 1993)  (MN94-6) 
MN93-7  (Feb.  19. 1993)  (MN94-7) 
MN93-8  (Feb.  19, 1993)  (MN94-8) 
MN93-9  (Feb.  19. 1990)  (MN94-9) 
MN93-10  (Feb.  19. 1993)  (MN94-10) 
MN93-11  (Feb.  19. 1993)  (MN94-11) 
MN93-12  (Feb.  19. 1993)  (MN94-12) 
MN93-13  (Feb.  19, 1993)  (MN94-13) 
MN93-14  (Feb.  19, 1993)  (MN94-14) 
MN93-15  (Feb.  19. 1993)  (MN94-15) 
MN93-16  (Feb.  19. 1993)  (MN94-16) 

Ohio 
OH93-1  (Feb.  19. 1993)  (OH94-1) 
OH93-2  (Feb.  19. 1993)  (OH94-2) 
OH93-3  (Feb.  19. 1993)  (OH94-3) 
OH93-4  (Feb.  19. 1993)  (OH94-4) 
OH93-5  (Feb.  19. 1993)  (OH94-5) 
OH93-6  (Feb.  19.  1993)  (OH94-6) 
OH93-7  (Feb.  19. 1993)  (OH94-7) 
OH93-8  (Feb.  19. 1993)  (OH94-8) 
OH93-9  (Feb.  19. 1993)  (OH94-9) 
OH93-10  (Feb.  19. 1993)  (OH94-10) 
OH93-11  (Feb.  19. 1993)  (OH94-11) 
OH93-12  (Feb.  19. 1993)  (OH94-12) 
OH93-13  (Feb.  19. 1993)  (OH94-13) 
OH93-14  (Feb.  19. 1993)  (OH94-14) 
OH93-16  (Feb.  19. 1993)  (OH94-16) 
OH93-17  (Feb.  19. 1993)  (OH94-17) 
OH93-18  (Feb.  19. 
OH93-19  (Feb.  19. 
OH93-21  (Feb.  19. 
OH93-22  (Feb.  19. 
OH93-24  (Feb.  19. 1993)  (OH94-24) 
OH93-28  (Feb.  19. 1993)  (OH94-28) 
OH93-29  (Feb.  19, 1993)  (OH94-29) 
OH93-32  (Feb.  19, 1993)  (OH94-32) 
OH93-33  (Feb.  19, 1993)  (OH94-33) 
OH93-34  (Feb.  19, 1993)  (OH94-34) 
OH93-35  (Feb.  19, 1993)  (OH94-35) 
OH93-36  (Feb.  19.  1993)  (OH94-36) 

Wisconsin 
U'I93-1  (Feb.  19. 1993)  (VVI94-1) 
WI93-2  (Feb.  19. 1993)  (W194-2) 
WI93-3  (Feb.  19. 1993)  (W'194-3) 
W193-4  (Feb.  19. 1993)  (WI94-4) 
\V193-5  (Feb.  19. 1993)  (WI94-5) 
VVI93-6  (Feb.  19. 1993)  (W194-6) 
W193-7  (Feb.  19. 1993)  {VVI94-7) 
WI93-8  (Feb.  19. 1993)  (W194-8) 
VV193-9  (Feb.  19. 1993)  (VV194-9) 
WI93-10  (Feb.  19. 1993)  (WI94-10) 
WI93-11  (Feb.  19. 1993)  (W194-11) 
W193-12  (Feb.  19. 1993)  (W194-12) 


,  1993)  (OH94-18) 

,  1993)(OH94-19) 

,  1993)(OH94-21) 

1993)  (OH94-22) 


WI93-13  (Feb.  19. 1993)  (WI94-13) 
WI93-14  (Feb.  19, 1993)  CWI94-14) 
WI93-15  (Feb.  19. 1993)  (WI94-15) 
WI93-16  (Feb.  19. 1993)  (\VI94-16) 
WI93-17  (Feb.  19. 1993)  (W194-17) 
WI93-18  (Feb.  19^  1993)  (WI94-18) 
WI93-19  (Feb.  19. 1993)  CWI94-19) 
WI93-20  (Feb.  19, 1993)  (VVI94-7) 
W193-21  (Feb.  19, 1993)  (WI94-8) 
WI93-22  (Feb.  19, 1993)  (W194-9) 
WI93-23  (Feb.  19, 1993)  (WI94-10) 
W193-24  (Feb.  19, 1993)  (W194-11) 
W193-25  (Feb.  19. 1993)  (W194-12) 
WI93-26  (Feb.  19. 1993)  (WI94-13) 
VV193-27  (Feb.  19, 1993)  (W194-14) 
WI93-28  (Feb.  19, 1993)  (W194-15) 
W193-29  (Feb.  19, 1993)  (WI94-16) 
WI93-30  (Feb.  19. 1993)  (WI94-17) 
WI93-31  (Feb.  19, 1993)  (WI94-18) 
W193-32  (Feb.  19, 1993)  (W194-19) 
WI93-33  (Feb.  19. 1993)  (W194-16) 
WI93-34  (Feb.  19. 1993)  (W194-17) 
W193-35  (Feb.  19. 1993)  (W194-18) 

Volume  V 

Arkansas 

AR93-1  (Feb.  19. 1993)  (AR94-1) 
AR93-2  (Feb.  19. 1993)  (AR94-2) 
AR93-3  (Feb.  19. 1993)  (AR94-3) 
AR93-4  (Feb.  19. 1993)  (AR94-4) 
AR93-5  (Feb.  19. 1993)  (AR94-5) 
AR93*6  (Feb.  19. 1993)  (AR94-6) 
AR93-7  (Feb.  19. 1993)  (AR94-7) 
AR93-8  (Feb.  19. 1993)  (AR94-8) 
AR93-9  (Feb.  19, 1993)  (AR94-9) 
AR93-10  (Feb.  19. 1993)  (AR94-10) 
AR93-11  (Feb.  19. 1993)  (AR94-11) 
AR93-12  (Feb.  19. 1993)  (AR94-12) 
AR93-13  (Feb.  19. 1993)  (AR94-13) 
AR93-14  (Feb.  19. 1993)  (AR94-14) 
AR93-15  (Feb.  19. 1993)  (AR94-15) 
AR93-16  (Feb.  19, 1993)  (AR94-16) 
AR93-17  (Feb.  19. 1993)  (AR94-17) 
AR93-18  (Feb.  19. 1993)  (AR94-18) 
AR93-19  (Feb.  19. 1993)  (AR94-19) 
AR93-20  (Feb.  19. 1993)  (AR94-20) 
AR93-21  (Feb.  19. 1993)  (AR94-21) 
AR93-22  (Feb.  19. 1993)  (AR94-22) 
AR93-23  (Feb.  19. 1993)  (AR94-23) 
AR93-24  (Feb.  19. 1993)  (AR94-24) 
AR93-25  (Feb.  19. 1993)  (AR94-25) 
AR93-26  (Feb.  19. 1993)  (AR94-26) 
AR93-27  (Feb.  19. 1993)  {AR94-27) 
AR93-28  (Feb.  19. 1993)  (AR94-28) 
AR93-29  (Feb.  19. 1993)  (AR94-29) 
AR93-30iFeb.  19. 1993)  (AR94-30) 
AR93-31  (Feb.  19. 1993)  (AR94-31) 
AR93-32  (Feb.  19. 1993)  (AR94-32) 
AR93-33  (Feb.  19. 1993)  (AR94-33) 
AR93-34  (Feb.  19.  1993)  (AR94-34) 
AR93-35  (Feb.  19. 1993)  (AR94-35) 
AR93-36  (Feb.  19. 1993)  (AR94-36) 
AR93-37  (Feb.  19.  1993)  (AR94-37) 
AR93-38  (Feb.  19, 1993)  (AR94-38) 
AR93-39  (Feb.  19. 1993)  (AR94-39) 
AR93-40  (Feb.  19. 1993)  (AR94-40) 
AR93-41  (Feb.  19. 1993)  (AR94-41) 
AR93^2  (Feb.  19. 1993)  (AR94-42) 
AR93-43  (Feb.  19. 1993)  (AR94-43) 

Iowa 
IA93-1  (Feb.  19. 1993)  (IA94-1) 
IA93-2  (Feb.  19. 1993)  (IA94-2) 
IA93-3  (Feb.  19. 1993)  (IA94-3) 
1A93-4  (Feb.  19.  1993)  (IA94-4) 
IA93-5  (Feb.  19. 1993)  (IA94-5) 
IA93-6  (Feb.  19. 1993)  (IA94-6) 


IA93-7  tPeb.  19. 1993)  (IA94-7) 
IA93-8  (Feb.  19. 1993)  (IA94-8) 
IA93-9  (Feb.  19. 1993)  (IA94-9) 
IA93-10  (Feb.  19. 1993)  (IA94-10) 
IA93-11  (Feb.  19. 1993)  (IA94-11) 
IA93-12  (Feb.  19, 1993)  (IA94-12) 
IA93-13  (Feb.  19, 1993)  (1A94-13) 
IA93-14  (Feb.  19, 1993)  (LA94-14) 
IA93-15  (Feb.  19, 1993)  (IA94-1S) 
IA93-16  (Feb.  19. 1993)  (1A94-16) 
1A93-17  (Feb.  19. 1993)  (1A94-17) 
IA93-18  (Feb.  19. 1993)  ([A94-18) 
IA93-19  (Feb.  19. 1993)  (IA94-19) 
IA93-20  (Feb.  19. 1993)  (IA94-20) 
1A93-21  (Feb.  19. 1993)  (1A94-21) 
IA93-22  (Feb.  19. 1993]  (LA94-22) 
IA93-23  (Feb.  19. 1993)  (1A94-23) 
IA93-24  (Feb.  19. 1993)  (IA94-24) 
IA93-25  (Feb.  19. 1993)  (IA94-25) 
IA93-26  (Feb.  19. 1993)  (IA94-26) 
IA93-27  (Feb.  19. 1993)  (IA94-27) 
IA93-28  (Feb.  19. 1993)  (IA94-28) 
IA93-29  (Feb.  19. 1993)  (IA94-29) 
IA93-30  (Feb.  19, 1993)  (IA94-30) 
IA93-31  (Feb.  19. 1993)  (IA94-31) 
IA93-32  (Feb.  19. 1993)  (1A94-32) 
1A93-33  (Feb.  19,  1993)  (IA94-33) 
IA93-34  (Feb.  19. 1993)  (1A94-34) 
IA93-35  (Feb.  19. 1993)  (1A94-35) 
IA93-36  (Feb.  19. 1993)  (IA94-36) 
IA93-37  (Feb.  19. 1993)  (IA94-37) 
IA93-38  (Feb.  19. 1993)  {1A94-38) 
1A93-39  (Feb.  19, 1993)  (IA94-39) 
IA93-40  (Feb.  19, 1993)  (IA94-40) 
IA93-41  (Feb.  19. 1993)  (IA94-41) 
IA93^2  (Feb.  19. 1993)  (iA94-42) 
1A93-43  (Feb.  19. 1993)  (IA94-43) 
Kansas 

KS93-1  (Feb.  19. 1993)  (K:S94-1) 
KS93-2  (Feb.  19. 1993)  (KS94-2) 
KS93-3  (Feb.  19. 1993)  {KS94-3) 
KS93-4  (Feb.  19. 1993)  {KS94-*) 
KS93-5  (Feb.  19. 1993)  (KS94-5) 
KS93-6  (Feb.  19. 1993)  (KS94-6) 
KS93-7  (Feb.  19. 1993)  (KS94-7) 
KS93-8  (Feb.  19. 1993)  (KS94-«) 
KS93-9  (Feb.  19. 1993)  (KS94-9) 
KS93-10  (Feb.  19. 1993)  (KS94-10) 
ICS93-11  (Feb.  19. 1993)  (KS94-11) 
KS93-12  (Feb.  19. 1993)  (KS94-12) 
KS93-13  (Feb.  19, 1993)  (KS94-13) 
KS93-14  (Feb.  19. 1993)  (KS94-14) 
KS93-15  (Feb.  19. 1993)  (KS94-15) 
KS93-16  (Feb.  19. 1993)  (ICS94-16) 
KS93-17  (Feb.  19. 1993)  (KS94-17) 
KS93-18  (Feb.  19. 1993)  (KS94-18) 
KS93-19  (Feb  19. 1993)  (KS94-19) 
KS93-20  (Feb.  19. 1993)  (KS94-20) 
KS93-21  (Feb  19. 1993)  (KS94-21) 
KS93-22  (Feb.  19. 1993)  {KS94-22) 
KS93-23  (Feb.  19.  1993)  (KS94-23) 
KS93-24  (Feb.  19.  1993)  (KS94-24) 
KS93-25  (Feb.  19.  1993)  (KS94-25) 
KS93-26  (Feb.  19. 1993)  (KS94-26) 
KS93-27  (Feb.  19.  1993)  (KS94-27) 
KS93-28  (Feb.  19. 1993)  (K.S94-18) 
19. 1993)(KS94-19) 
19. 1993)(KS94-30) 
19.  1993)(KS94-31) 
19. 1993)(KS94-32) 
19. 1993)(KS94-33) 
19. 1993)  (KS94-34) 
19. 
19. 


KS93-29 (Feb 
KS93-30  (Feb. 
KS93-31  (Feb. 
KS93-32  (Feb. 
KS93-33  (Feb 
KS93-34  (Feb. 
KS93-35 (Feb 
KS93-36  (Feb. 
KS93-37  (Feb  19. 
KS93-38  (Feb.  19. 


1993)(KS94-35) 
1993)  (KS94-36) 
1993)  (KS94-37) 
1993)  (KS94-38) 
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1CS93-39  (Feb.  19, 1993)  (KS94-39) 
ICS93-40  (Feb.  19. 1993)  (KS94-40) 
KS93-41  (Feb.  19. 1993)  (KS94-41) 
KS93-42  (Feb.  19, 1993)  (KS94-42) 
KS93-43  (Feb.  19. 1993)  (KS94-43) 
ICS93-44  (Feb.  19, 1993)  (KS94-44) 
KS93-45  (Feb.  19. 1993)  (KS94-45) 
KS93-46  (Feb.  19. 1993)  (KS94-46) 
KS93-47  (Feb.  19. 1993)  (KS94-47) 
KS93-48  (Feb.  19, 1993)  (KS94-48) 
KS93-49  (Feb.  19. 1993)  (KS94-49) 
KS93-50  (Feb.  19. 1993)  (KS94-50) 
KS93-51  (Feb.  19. 1993)  (KS94-51) 
KS93-52  (Feb.  19, 1993)  (KS94-52) 
KS93-53  (Feb.  19, 1993)  (KS94-53) 
ICS93-54  (Feb.  19, 1993)  (KS94-54) 
KS93-55  (Feb.  19, 1993)  (KS94-55) 
KS93-56  (Feb.  19, 1993)  (KS94-56) 
KS93-57  (Feb.  19. 1993)  (KS94-57) 
KS93-58  (Feb.  19. 1993)  (KS94-58) 
1CS93-59  (Feb.  19. 1993)  (KS94-59) 
ICS93-60  (Feb.  19. 1993)  (KS94-60) 
KS93-61  (Feb.  19. 1993)  (KS94-61) 

Louisiana 

LA93-1  (Feb.  19. 1993)  (LA94-1) 
LA93-2  (Feb.  19. 1993)  (LA94-2) 
LA93-3  (Feb.  19. 1993)  (LA94-3) 
LA93-4  (Feb.  19, 1993)  (LA94-4) 
LA93-5  (Feb.  19, 1993)  (LA94-5) 
LA93-6  (Feb.  19, 1993)  (LA94-6) 
LA93-7  (Feb.  19, 1993)  (LA94-7) 
LA93-8  (Feb.  19, 1993)  (LA94-8) 
LA93-9  (Feb.  19, 1993)  (LA94-9) 
LA93-10  (Feb.  19. 1993)  (LA94-10) 
LA93-11  (Feb.  19, 1993)  (LA94-11) 
LA93-12  (Feb.  19, 1993)  (LA94-12) 
LA93-13  (Feb.  19, 1993)  (LA94-13) 
LA93-14  (Feb.  19, 1993)  (LA94-14) 
LA93-15  (Feb.  19. 1993)  (LA94-15) 
LA93-16  (Feb.  19, 1993)  (LA94-16) 
LA93-17  (Feb.  19, 1993)  (LA94-17) 
LA93-18  (Feb.  19, 1993)  (LA94-8) 
LA93-19  (Feb.  19, 1993)  (LA94-9) 
LA93-20  (Feb.  19, 1993)  (LA94-10) 
LA93-21  (Feb.  19. 1993)  (LA94-11) 
LA93-22  (Feb.  19. 1993)  (LA94-12) 
LA93-23  (Feb.  19, 1993)  (LA94-13) 
LA93-24  (Feb.  19. 1993)  (LA94-14) 
LA93-25  (Feb.  19, 1993)  (LA94-15) 
LA93-26  (Feb.  19. 1993)  (LA94-16) 
LA93-27  (Feb.  19, 1993)  (l,A94-17) 
LA93-28  (Feb.  19, 1993)  (LA94-18) 
LA93-29  (Feb.  19. 1993)  (LA94-19) 
LA93-30  (Feb.  19, 1993)  (LA94-10) 
LA93-31  (Feb.  19. 1993)  (LA94-11) 
LA93-32  (Feb.  19, 1993)  (LA94-12) 
LA93-33  (Feb.  19. 1993)  (LA94-13) 
LA93-34  (Feb.  19. 1993)  (LA94-14) 
LA93-35  (Feb.  19. 1993)  (LA94-15) 
LA93-36  (Feb.  19. 1993)  (LA94-16) 
LA93-37  (Feb.  19. 1993).(LA94-17) 
LA93-38  (Feb.  19. 1993)  (LA94-8) 
LA93-39  (Feb,  19. 1993)  (LA94-9) 
LA93-40  (Feb.  19. 1993)  (LA94-10) 
LA93-41  (Feb.  19, 1993)  (LA94-11) 
LA93-42  (Feb.  19, 1993)  (LA94-12) 
LA93-43  (Feb.  19, 1993)  (LA94-13) 
LA93-44  (Feb.  19, 1993)  (LA94-14) 
LA93-45  (Feb.  19. 1993)  (LA94-15) 
LA93-^6  (Feb.  19. 1993)  (LA94-16) 
LA93-47  (Feb.  19, 1993)  (LA94-17) 
LA93-48  (Feb.  19. 1993)  (LA94-16) 
LA93-49  (Feb.  19. 1993)  (LA94-17) 

Missouri 
M093-1  (Feb.  19. 1993)  (M094-1) 
M093-2  (Feb.  19. 1993)  (M094-2) 
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1 1093-3  (Feb.  19, 1993)  (M094-3) 
1  <093-4  (Feb.  19. 1993)  (M094-4) 
1 1093-5  (Feb.  19, 1993)  (MC)94-5) 
I  <093-6  (Feb.  19, 1993)  (M094-€) 
1  1093-7  (Feb.  19, 1993)  (M094-7) 
1  I093-8  (Feb.  19, 1993)  (M094-8) 
1 1093-9  (Feb.  .19, 1993)  (M094-9) 
I IO93-10  (Feb.  19, 1993)  (MO94-10) 
M093-11  (Feb.  19, 1993)  (M094-11) 
1 1093-12  (Feb.  19, 1993)  (M094-12) 
1  I093-13  (Feb.  19, 1993)  (M094-13) 
1 1093-14  (Feb.  19, 1993)  (M094-14) 
I  !093-15  (Feb.  19. 1993)  (M094-15) 
B  f093-16  (Feb.  19. 1993)  (M094-16) 
B I093-17  (Feb.  19, 1993)  (M094-17) 
J I093-18  (Feb.  19, 1993)  (M094-18} 
B I093-19  (Feb.  19, 1993)  (M094-19) 
B IO93-20  (Feb.  19. 1993)  (MO94-20) 
B 1093-21  (Feb.  19. 1993)  (M094-21) 
B 1093-22  (Feb.  19. 1993)  (M094-22) 
B I093-23  (Feb.  19. 1993)  (M094-23) 
1 1093-24  (Feb.  19. 1993)  (M094-24) 
B  I093-25  (Feb.  19. 1993)  (M094-25) 
M093-26  (Feb.  19, 1993)  (M094-26) 
B I093-27  (Feb.  19. 1993)  (M094-27) 
B I093-28  (Feb.  19, 1993)  (M094-28) 
B  I093-29  (Feb.  19, 1993)  (M094-29) 
B  IO93-30  (Feb.  19, 1993)  (MO94-30) 
B  I093-31  (Feb.  19. 1993)  (M094-31) 
B  I093-32  (Feb.  19. 1993)  (M094-32) 
B  I093-33  (Feb.  19. 1993)  (M094-33) 
B  I093-34  (Feb.  19, 1993)  (M094-34) 
N I093-35  (Feb.  19, 1993)  (M094-35) 
S I093-36  (Feb.  19, 1993)  (M094-36) 
M093-37  (Feb.  19. 1993)  (M094-37) 
\  I093-38  (Feb.  19. 1993)  (M094-38) 
\  I093-39  (Feb.  19. 1993)  (M094-39) 
N  093-40  (Feb.  19. 1993)  (MO94-40) 
N  093-41  (Feb.  19. 1993)  (M094-41) 
K  093-42  (Feb.  19. 1993)  (M094-42) 
■    N  093-43  (Feb.  19, 1993)  (M094-43) 
K  093-44  (Feb.  19, 1993)  (M094-44) 
N  093-45  (Feb.  19, 1993)  (M094-45) 
Nel  raska 
^  E93-1  (Feb.  19, 1993)  (NE94-1) 
^  B93-2  (Feb.  19, 1993)  (NE94-2) 
h  E93-3  (Feb.  19, 1993)  (NE94-3) 
h  E93-4  (Feb.  19. 1993)  (NE94-4) 
N  E93-5  (Feb.  19. 1993)  (NE94-5) 
h  E93-6  (Feb.  19. 1993)  (NE94-6) 
h  E93-7  (Feb.  19, 1993)  (NE94-7) 
^  E93-8  (Feb.  19. 1993)  (NE94-8) 
h  E93-9  (Feb.  19, 1993)  (NE94-9) 
^  E93-10  (Feb.  19. 1993)  (NE94-10) 
h  E93-11  (Feb.  19, 1993)  (NE94-11) 
N  B93-12  (Feb.  19, 1993)  (NE94-12) 
N  E93-13  (Feb.  19, 1993)  (NE94-13) 
N  E93-14  (Feb.  19. 1993)  (NE94-14) 
N  S93-15  (Feb.  19. 1993)  (NE94-15) 
N  293-16  (Feb.  19. 1993)  (NE94-16) 
N  S93-17  (Feb.  19. 1993)  (NE94-17) 
N  193-18  (Feb.  19, 1993)  (NE94-18)  ' 
N  193-19  (Feb.  19, 1993)  (NE94-19) 
N  193-20  (Feb.  19, 1993)  (NE94-20) 
N  193-21  (Feb.  19, 1993)  (B4E94-21) 
N  193-22  (Feb.  19, 1993)  (NE94-22) 
N  193-23  (Feb.  19, 1993)  (NE94-23) 
N  393-24  (Feb.  19, 1993)  (NE94-24) 
N  193-25  (Feb.  19, 1993)  (NE94-25) 
N  193-26  (Feb.  19, 1993)  {NE94-26) 
N  193-27  (Feb.  19, 1993)  (NE94-27) 
h  »3-28  (Feb.  19, 1993)  (NfE94-28) 
K  593-29  (Feb.  19, 1993)  (NE94-29) 
N  ^93-30  (Feb.  19. 1993)  (NE94-30) 
N  J93-31  (Feb.  19. 1993)  (NE94-31) 
N  193-32  (Feb.  19. 1993)  (NE94-32) 


NE93-33  (Feb.  19. 1993)  (NE94-33) 
NE93-34  (Feb.  19, 1993)  (NE94-34) 
NE93-35  (Feb.  19, 1993)  (NE94-35) 
NE93-36  (Feb.  19, 1993)  (NE94-36} 
NE93-37  (Feb.  19, 19931  (>4E94-37) 
NE93-38  (Feb.  19, 1993)  (NE94-38) 
NE93-39  (Feb.  19, 1993)  (NE94-39) 
NE93-40  (Feb.  19, 1993)  (NE94-40) 
NE93-41  (Feb.  19. 1993)  (NE94-41) 
NE93-42  (Feb.  19. 1993)  (NE94-42) 
NE93-43  (Feb.  19. 1993)  (NE94-43) 
NE93-44  (Feb.  19. 1993)  (NE94-44) 
NE93-45  (Feb.  19. 1993)  (NE94^5) 
NE93-46  (Feb.  19. 1993)  (NE94-46) 
NE93-47  (Feb.  19. 1993)  (NE94-47) 
NE93-48  (Feb.  19. 1993)  (NE94-48) 
NE93-49  (Feb.  19.  1993)  (NE94-49) 
NE93-50  (Feb.  19, 1993)  (NE94-50) 
NE93-51  (Feb.  19. 1993)  (NE94-51) 
NE93-52  (Feb.  19, 1993)  (NE94-52) 
NE93-53  (Feb.  19, 1993)  (NE94-53) 
NE93-54  (Feb.  19. 1993)  (NE94-54) 
NfE93-55  (Feb.  19, 1993)  (NE94-55) 
NE93-56  (Feb.  19.  1993)  (NfE94-56) 
NE93-57  (Feb.  19, 1993)  (NE94-57) 

New  Mexico 
NM93-1  (Feb.  19, 1993)  (NE94-1) 
NM93-2  (Feb.  19, 1993)  (NfE94-2) 
NM93-3  (Feb.  19, 1993)  (NE94-3) 
NM93-4  (Feb.  19, 1993)  (NfE94-4) 
NM93-5  (Feb.  19, 1993)  (NE94-5) 

Oklahoma 
OK93-1  (Feb.  19, 1993)  (OK94-1) 
OK93-2  (Feb.  19, 1993)  (OK94-2) 
OK93-3  (Feb.  19. 1993)  (OK94-3) 
OK93-4  (Feb.  19. 1993)  (OK94-4) 
OK93-5  (Feb.  19. 1993)  (OK94-5) 
OK93-6  (Feb.  19. 1993)  (OK94-6) 
OK93-7  (Feb.  19. 1993)  (OK94-7) 
OK93-8  (Feb  19. 1993)  (OK94-8) 
OK93-9  (Feb.  19. 1993)  (OK94-9) 
OK93-10  (Feb.  19, 1993)  (OK94-10) 
OK93-11  (Feb.  19, 13S3)  (OK94-11) 
OK93-12  (Feb.  19. 1993)  (OK94-12) 
OK93-13  (Feb.  19. 1993)  (OK94-13) 
OK93-14  (Feb.  19. 1993)  (OK94-14) 
OK93-15  (Feb.  19. 1993)  (OK94-15) 
OK93-16  (Feb.  19,  1993)  (OK94-16) 
OK93-17  (Feb.  19. 1993)  (OK94-17) 
OK93-18  (Feb.  19. 1993)  (OK94-18) 
OK93-19  (Feb.  19. 1993)  (OK94-19) 
QK93-20  (Feb.  19. 1993)  (OK94-20) 
OK93-21  (Feb.  19, 1993)  (OK94-21) 
OK93-23  (Feb.  19. 1993)  (OK94-23) 

Texas 
TX91-1  (Feb.  19. 1993)  (TX94-1) 
TX91-2  (Feb.  19. 1993)  (TX94-2) 
TX91-3  (Feb.  19. 1993)  (TX94-3) 
TX91-4  (Feb.  19. 1993)  (TX94-4) 
TX91-5  (Feb.  19. 1993)  (TX94-5) 
TX91-6  (Feb.  19. 1993)  (TX94-6) 
TX91-7  (Feb.  19. 1993)  (TX94-7) 
TX91-a  (Feb.  19. 1993)  (TX94-8) 
TX91-9  (Feb.  19. 1993)  (TX94-9) 
TX91-10  (Feb.  19. 1993)  (TX94-10) 
TX91-11  (Feb.  19. 1993)  (TX94-11) 
TX91-12  (Feb.  19. 1993)  (TX94-12) 
TX91-13  (Feb.  19. 1993)  (TX94-13) 
TX91-14  (Feb.  19. 1993)  (TX94-14) 
TX91-15  (Feb.  19. 1993)  (TX94-15) 
TX91-16  (Feb.  19. 1993)  (TX94-16) 
TX91-17  (Feb.  19. 1993)  (TX94-17) 
TX91-18  (Feb.  19. 1993)  (TX94-18) 
TX91-I9  (Feb.  19. 1993)  (TX94-19) 
TX91-20  (Feb.  19. 1993)  (TX94-20) 
TX91-21  (Feb.  19. 1993)  (TX94-21) 


TX91-22 
TX91-23 
TX91-24 
TX91-25 
TX91-26 
TX91-27 
TX91-28 
TX91-29 
TX91-30 
TX91-31 
TX91-32 
TX91-33 
TX91-34 
TX91-35 
TX91-36 
TX91-37 
TX91-38 
TX91-39 
TX91-40 
TX91-41 
TX91-42 
TX91-43 
TX91-44 
TX91-45 
TX91-46 
TX91-47 
TX91-48 
TX91-49 
TX91-50 
TX91-51 
TX91-52 
TX91-53 
TX91-54 
TX91-55 
TX91-56 
TX91-57 
TX91-58 
TX91-59 
TX91-60 
TX91-61 
TX91-62 
TX91-63 
TX91-64 
TX91-65 
TX91-66 
TX91-67 
TX91-68 
TX91-69 
TX91-70 
TX91-71 
TX91-72 
TX91-73 
TX91-74 
TX91-75 
TX91-76 
TX91-77 
T2C91-78 
TX91-79 
TX91-80 
TX91-81 
TX91-82 
TX91-83 
TX91-64 
TX91-85 
TX91-86 
TX91-87 
TX91-88 
TX91-89 
TX91-90 
TX91-91 
TX91-92 
TX91-93 
TX91-94 
TX91-95 
TX91-96 
TX91-97 


(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19, 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19, 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19, 
(Feb.  19, 
(Feb.  19, 
(Feb.  19 
(Feb.  19, 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb, 
(Feb, 
(Feb, 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 
(Feb.  19 


19 
19 
19 


393 
393' 
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.1993 
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.1993 

.1993 
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.1993 

.1993 

.  1993 

,1993 

.  1993 

.1993 

,  1993 

.  1993 

.  1993 

.1993 

,  1993 
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.1993 

.1993 

,1993 

.1993 

.1993 

,1993 

.1993 

,1993 

,1993 

,1993 

,1993 

.1993 

.1993 

,1993 

.1993 

,  1993 

,  1993 

,  1993 
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,  1993 

.1993 

.1993 

.1993 

.1993 

.1993 

.1993 

,1993 

M993 
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1. 1993 
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)  (TX94-22 
)  (TX94-23 
)  (TX94-24 
)  (TX94-25 
)  (TX94-26 
)  (TX94-27 
)  (TX94-28; 
)  (TX94-29; 
)  (TX94-30 
)  (TX94-31 
)  (TX94-32 
)  (TX94-33 
)  (TX94-34 
)  (TX94-35 
)  (TX94-36 
)  (TX94-37: 
)  (TX94-38 
)  (TX94-39 
)  (TX94-^4 
)  (TX94-41 
)  (TX94-^2 
)  (TX94-43: 

(TX94-44 
)  (TX94-45: 
)  (TX94-46 
)  (TX94-47; 
)  (TX94-48 
)  (TX94-49 
)  (TX94-50i 
)  (TX94-51 
)  (TX94-52 
)  (TX94-53 
)  (TX94-54 
)  (TX94-55 
)  (TX94-56; 
)  (TX94-57; 
)  (TX94-58; 
)  (TX94-59: 
)  (TX94-60; 
)  (TX94-61 
)  (TX94-62 
)  (TX94-63 
)  (TX94-64 
)  (TX94-65 
)  (TX94-66: 

(TX94-67 
)  (TX94-68; 
)  (TX94-69: 
)  (TX94-70 
)  (TX94-71 
)  (TX94-72 
)  (TX94-73 
)  (TX94-74 
)  (TX94-75 
)  (TX94-76 
)  (TX94-77 
)  (TX94-78 
)  (TX94-79 
)  (TX94-80 
)  (TX94-81 
)  (TX94-82 
)  (TX94-83 
)(TX94-84 
)  (TX94-85: 
)  (TX94-86: 
)  (TX94-87 
)  (TX94-88; 
)(TX94-89 
)  (TX94-90; 
)  (TX94-91 
)  (TX94-92 
)(TX94-93 
)(TX94-94 
)  (TX94-95 
)  (TX94-96; 
)  (TX94-97 


TX91-98  (Feb.  19, 1993)  (TX94-98) 
TX91-99  (Feb.  19, 1993)  (TX94-99) 
TX91-100  (Feb.  19. 1993)  (TX94-100) 
TX91-101  (Feb.  19. 1993)  (TX94-101) 
TX91-102  (Feb.  19. 1993)  (TX94-102) 

Volume  VJ 

Alaska 

AK93-1  (Feb.  19, 1993)  (AK94-1) 
AK93-2  (Feb.  19. 1993)  (AK94-2) 
AK93-3  (Feb.  19. 1993)  (AK94-3) 
AK93-4  (Feb.  19. 1993)  (AK94-4) 
AK93-5  (Feb.  19, 1993)  (AK94-5) 
AK93-6  (Feb.  19, 1993)  (AK94-6) 
AK93-7  (Feb.  19, 1993)  (AK94-7) 
AK93-8  (Feb.  19, 1993)  (AK94-8) 
AK93-9  (Feb.  19, 1993)  (AK94-9) 

Arizona 
AZ93-1  (Feb.  19. 1993)  (AZ94-1) 
AZ93-2  (Feb.  19. 1993)  (AZ94-2) 
AZ93-3  (Feb.  19. 1993)  (AZ94-3) 
AZ93-4  (Feb.  19, 1993)  (AZ94-4) 
AZ93-5  (Feb.  19, 1993)  (AZ94-5) 
AZ93-6  (Feb.  19, 1993)  (AZ94-6) 
AZ93-7  (Feb.  19, 1993)  (AZ94-7) 
AZ93-«  (Feb.  19. 1993)  (AZ94-fl) 
AZ93-9  (Feb.  19. 1993)  (AZ94-9) 
AZ93-10  (Feb.  19. 1993)  (AZ94-1Q) 
AZ93-11  (Feb.  19. 1993)  (AZ94-11) 
AZ93-12  (Feb.  19. 1993)  (AZ94-12) 
AZ93-13  (Feb.  19. 1993)  (AZ94-13) 

California 
CA93-1  (Feb.  19. 1993)  (CA94-1) 
CA93-1  (Feb.  19. 1993)  (CA94-2) 
CA93-3  (Feb.  19, 1993)  (CA94-3) 
CA93-4  (Feb.  19, 1993)  (CA94-4) 
CA93-5  (Feb.  19. 1993)  (CA94-5) 
CA93-6  (Feb.  1&,  1993)  (CA94-6) 
CA93-7  (Feb.  19, 1993)  (CA94-7) 
CA93-8  (Feb.  19. 1993)  (CA94-8) 
CA93-9  (Feb.  19. 1993)  (CA94-9) 
CA93-10  (Feb.  19. 1993)  (C:A94-10) 
CA93-11  (Feb.  19. 1993)  (CA94-11) 
CA93-12  (Feb.  19. 1993)  (CA94-12) 
CA93-13  (Feb.  19. 1993)  (CA94-13) 
CA93-14  (Feb.  19. 1993)  (CA94-14) 
CA93-15  (Feb.  19. 1993)  (CA94-15) 
CA93-16  (Feb.  19. 1993)  (CA94-16) 
CA93-17  (Feb.  19, 1993)  (CA94-17)    • 
CA93-18  (Feb.  19. 1993)  (CA94-18) 
CA93-19  (Feb.  19. 1993)  (CA94-19) 
CA93-20  (Feb.  19, 1993)  (CA94-20) 
CA93-21  (Feb.  19, 1993)  (CA94-21) 
CA93-22  (Feb.  19, 1993)  (CA94-22) 
CA93-23  (Feb.  19. 1993)  (CA94-23) 
CA93-24  (Feb.  19. 1993)  (CA94-24) 
CA93-25  (Feb.  19, 1993)  (CA94-25) 
CA93-26  (Feb.  19, 1993)  (CA94-26) 
CA93-27  (Feb.  19, 1993)  (CA94-27) 

Colorado 
C093-1  (Feb.  19, 1993){C094-1) 
C093-2  (Feb.  19, 1993)  (C094-2) 
C093-3  (Feb.  19, 1993)  (C094-3) 
C093-4  (Feb.  19, 1993)  (C094-4) 
C093-5  (Feb.  19, 1993)  (C094-5) 
C093-6  (Feb.  19, 1993)  (C094-«) 
C093-7  (Feb.  19, 1993)  (C094-7) 
C093-8  (Feb.  19. 1993)  (C094-8) 
C093-9  (Feb.  19. 1993)  (C094-9) 
0093-10  (Feb.  19, 1993)  (GO94-10) 
C093-11  (Fob.  19. 1993)  (C094-11) 
C093-12  (Feb.  19. 1993)  (C094-12) 
C093-13  (Feb.  19. 1993)  (0094-13) 
0093-14  (Feb.  19. 1993)  (0O94-14) 
0093-15  (Feb.  19. 1993)  (0094-15) 
C093-16  (Feb.  19. 1993)  (0094-16) 


C093-17  (Feb.  19, 1993)  (0094-17) 
C093-18  (Feb.  19, 1993)  (C094-18) 
0O93-19  (Feb.  19, 1993)  (0094-19) 
CO93-20  (Feb.  19, 1993)  (CO94-20) 
C093-21  (Feb.  19. 1993)  (0094-21) 
C093-22  (Feb.  19. 1993)  (C094-22) 
C093-23  (Feb.  19, 1993)  (C094-23) 
C093-24  (Feb.  19, 1993)  (C094-24) 
C093-25  (Feb.  19. 1993)  (C094-25) 
C093-26  (Feb.  19, 1993)  (0094-26) 
C093-27  (Feb.  19. 1993)  (C094-27) 
C093-28  (Feb.  19, 1993)  (C094-28) 
C093-29  (Feb.  19, 1993)  (C094-29) 
CO93-30  (Feb.  19. 1993)  (CO94-30) 
C093-31  (Feb.  19. 1993)  (C094-31) 
C093-32  (Feb.  19, 1993)  (0O94-32) 
C093-33  (Feb.  19. 1993)  (C094-33) 
C093-34  (Feb.  19. 1993)  (C094-34) 
C093-35  (Feb.  19, 1993)  (0094-35) 

Guam 
GU93-1  (Feb.  19, 1993)  (GU94-1) 

Hawaii 
HI93-1  (Feb.  19. 1993)  (HI94-1) 

Idaho 
ID93-1  (Feb.  19. 1993)  (ID94-1) 
ff)93-2  (Feb.  19, 1993)  (ID94-2) 
ID93-3  (Feb.  19, 1993)  (ID94-3) 
ID93-4  (Feb.  19,  1993)  (ID94-4) 
ID93-5  (Feb.  19. 1993)  (1D94-5) 
ID93-6  (Feb.  19, 1993)  (ID94-6) 
ID93-7  (Feb.  19, 1993)  (ID94-7) 
ID93-8  (Feb.  19. 1993)  (ID94-«) 
ID93-9  (Feb.  19, 1993)  (ID94-9) 
ID93-10  (Feb.  19, 1993)  (ID94-10) 
ID93-11  (Feb.  19, 1993)  (ID94-11) 
ID93-12  (Feb.  19, 1993)  (ID94-12) 

Montana 
MT93-1  (Feb.  19,1993)  (MT94-1) 
MT93-2  (Feb.  19, 1993)  (MT94-2) 
MT93-3  (Feb.  19, 1993)  (B^94-3) 
MT93-4  (Feb.  19. 1993)  (MT94-4) 
MT93-5  (Feb.  19. 1993)  (MT94-5) 
MT93-6  (Feb.  19, 1993)  (MT94-6) 
MT93-7  (Feb.  19. 1993)  (MT94-7) 
MT93-«^eb.  19. 1993)  (MT94-8) 
MT93--;i  (Feb.  19,  1993)  (MT94-9) 
MT93-fl0  (Feb.  19. 1993)  (B4T94-10) 
MT93fll  (Feb.  19. 1993)  (MT94-11) 
MT9J-12  (Feb.  19. 1993)  (MT94-12) 
MT93-13  (Feb.  19. 1993)  (MT94-13) 
MT93-14  (Feb.  19. 1993)  (MT94-14) 
MT93-15  (Feb.  19, 1993)  (MT94-15) 
MT93-16  (Feb.  19, 1993)  (MT94-16) 
MT93-17  (Feb.  19, 1993)  (MT94-17) 
MT93-18  (Feb.  19, 1993)  (MT94-18) 
MT93-19  (Feb.  19, 1993)  (MT94-19) 
MT93-20  (Feb.  19, 1993)  (MT94-20) 

North  Dakota 
ND93-1  (Feb.  19, 1993)  (ND94-1) 
ND93-2  (Feb.  19, 1993)  (ND94-2) 
ND93-3  (Feb.  19, 1993)  (ND94-3) 
•ND93-4  (Feb.  19, 1993)  (ND94-4) 
ND93-5  (Feb.  19. 1993)  (ND94-5) 

Nevada 
NV93-1  (Feb.  19. 1993)  (NV94-1) 
NV93-2  (Feb.  19. 1993)  (NV94-2) 
NV93-3  (Feb.  19. 1993)  (NV94-3) 
NV93-5  (Feb.  19, 1993)  (NV94-5) 
NV93-7  (Feb.  19, 1993)  (NV94-7) 
NV93-«  (Feb.  19, 1993)  (NV94-8) 
NV93-9  (Feb.  19, 1993)  (NV94-9) 
NV93-10  (Feb.  19, 1993)  (NV94-10) 

Oregon 
OR93-1  (Feb.  19, 1993)  (OR94-1) 
OR93-2  (Feb.  19, 1993)  (OR94-2) 
OR93-3  (Feb.  19, 1993)  (OR94-3) 
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OR93-^  (Feb.  19. 1993)  ((»94-«) 
OR93-S  P'eb.  19, 1993)  (OR94-5) 
OR93-e  (Fetk  19^  1993)  (C»94-«) 
OR93-7  P^eb.  19. 1993)  (OR94-7) 
OR93-«  (Feb.  19, 1993)  (OR94-«) 
OR93-9  (Feb.  19, 1993)  (OR94-9) 
OR93-10  (Feb.  19. 1993)  (OR94-10) 
OR93-11 CPA  19. 1993)  iOR94-ll) 
OR93-12  (Feb.  19, 1993)  (OR9^12) 
OR93rl3  (Feb>  19, 1993)  (OR94-13) 
OR93-M  (Feb.  19. 1993)  |OR9«-14) 
OR93-15  (Feb.  19, 1993)  (OR94-1S) 
OR93-16  (Feb.  19, 1993)  IOR94-16) 
South  Dakota 
SD93-1  (Feb.  19. 1993)  (SD94-1) 
SDd3-2  (Feb.  19. 1993)  (SD94-2) 
SD93-3  (Feb.  19. 1993)  (SD94-3) 
SD93-4  (Feb.  19. 1993)  (SD94-4) 
SD93-5  (Feb.  19, 1993)  (SD94-&) 
SD93-6  (Feb.  19, 1993)  (SD94-6) 
Utah 
UT93-1  (Feb.  19, 1993)  (UT94-1) 
UT93-2  (Feb.  19. 1993)  (1)794-2) 
UT93-3  (Feb.  19. 1993)  (UT94-3f) 
11X93-4  (Feb.  19, 1993)  (irr94-«) 
UT93-5  (Feb.  19, 1993)  (UT94-5) 
UT93-6  {Feb.  19, 1993)  (irr94-») 
UT93-7  (Feb.  19. 1993)  (UT94-7) 
UT93-8  (Feb.  19, 1993)  (UT94-9) 
UT93-9  (Feb.  19, 1993)  (UT94-9) 
UT93-10  {Feb.  19, 1993)  (UT94-10) 
UT93-11  (Feb.  19, 1993)(UT9^11) 
UT93-12  (Feb.  19. 1993)  (UT94-12) 
UT93-13  (Feb.  19, 1993)(l]T94-13) 
UT93-14  Q'ab.  19, 1993)  (UT94-14) 
UT93-15  (Feb.  19, 1993)  (UT94-15) 
UT93-16  (Feb.  19. 1993)  (UT94-16) 
UT93-17  (Feb.  19. 1993)  (UT94-17) 
UT93-ia  (Feb.  19, 1993)  (UT94-18) 
UT93-19  (Feb.  19. 1993)  (UT94-19) 
UT93-20  (Feb.  19. 1993)  (UT94-20) 
UT93-21  (Feb.  19, 1993)(UT94-21) 
UT93-23  (Feb.  19. 1993)  (UT94-23) 
UT93-24  (Feb.  19, 1993)  (11X94-24) 
UT93-25  (Feb.  19, 1993)  (UT94-2S) 
UT93-26  (Feb.  19, 1993)  (UT94-2S) 
UT93-27  (Feb.  19, 1993)  (UT9^27) 
UT93-28  (Feb.  19. 1993)  (UT94-2g) 
UT93-29  (Feb.  19. 1993)  (UT94-29) 
UT93-30  (Feb.  19, 1993)  (IJT94-30) 
UT93-31  (Feb.  19, 1993)  (irr94-31) 
UT93-32  (Feb.  19. 1993)  (UT94-32) 
UT93-33  (Feb.  19, 1993)  (UT94-33) 
Washington 
WA93-1  (Feb.  19, 1993)  (WA94-1) 
WA93-2  Feb.  19, 1993)  (WA94-2) 
WA93-3  (Feb.  19, 1993)  (WA94-3) 
WA93-4  {Feb.  19, 1993)  (WA94-4) 
WA93-5  (Feb.  19, 1993)  (WA94-5) 
WA93-6  (Feb.  19, 1993)  (WA94-6) 
WA93-7  (Feb.  19. 1993)  (WA94-7) 
WA93-8  (Feb.  19, 1993)  (WA94-«) 
WA93-9  (Feb.  19, 1993)  (WA94-9) 
WA93-10  (Feb.  19, 1993)  (WA94-10) 
WA93-11  (Feb.  19. 1993)  (WA94-11) 
WA93-12  (Feb.  19. 1993)  (WA94-12) 
WA93-13  (Feb.  19. 1993)  (WA94-13) 
WA93-14  (Feb.  19. 1993)  (WA94-14) 
WA93-15  (Feb.  19, 1993)(WA94-15) 
WA93-16  ffeb.  19. 1993)(WA94-16) 
WA93-17  ffeb.  19. 1993)  (WA94-17) 
WA93-ia  (Feb.  19. 1993)  (WA94-1S) 
WA93-19  (Feb.  19, 1993)  (WA94-19) 
WA93-20  (Feb.  19. 1993)  (WA9^20) 
WA93-21  (Feb.  19. 1993)(VWA»^21) 
WA93-22  (Feb.  19, 1993)  (WA94-22) 


WA93  -23  (Feb.  19, 1993)  nVA94-23) 
WA93  -24  (Feb.  la  1993)  (WA94-24) 
WA93  -25  (Feb.  19. 1993)  (WA94-2S) 
Wyomia  | 
WY93  1  (Feb.  19i.  1993)  (WY94-1) 
WY93  2  (Feb.  19, 1993)  (WY94-2) 
WY93-  3  (Feb.  19. 1993)  (WY94-3) 
WY93- 4  (Feb.  19. 1993)  (WY94-4) 
VyY93-  5  P>eb.  19, 1903)  (WY94-5) 
WY93. 6  P»eb.  19. 1993)  (WY94-6) 
WY93-  7  (Feb.  19. 1993)  (WY94-7) 
WY93-  6  (Feb.  19. 1993)  (WY94-8) 
WY9*  9  (Feb.  19. 1993)  (WY94-9) 
WY93  10  (Feb.  19. 1993)  (WY94-10) 
WY93411  (P*b.  19. 1993)(WY94-11) 
WY93412  (Feb.  19, 19«3)(WY94-12) 
WY93- 13  (Feb.  19. 1999)  (WY94-13) 
WY93- 14  (Feb.  19, 1993)  (WY94-14) 
WY93- 15  (Prt*.  la  1993)  (WY9i-15) 
WY93- 16  (Feb.  19, 1993)  (WY94-16) 
WY93- 17  (PebL  19, 1993)  (WY94-17) 
WY93- 18  (Fib.  19. 1993)  (WY94-18) 
WY93. 19  (Feb.  19, 1993)(WY94-19) 
WY93-  20  (Feb.  19. 1993)  (WY94-20) 
WY93-  21  (Feb.  19. 1993)(WY94-2l) 
WY93-  22  (Feb.  19. 1993)  (WY94-22) 
Vnr9»  23  (Feb.  19. 1993)  (WY94-23) 
WY93-  24  (Feb.  19. 1993)(WY94-24) 

Mbdific  itioa  to  General  Waga 
Detenni  i«tk»  Dadakxia 

The  n  imber  of  decisions  listed  in  the 
Govemi]  tent  Printing  OCBoe  document 
entitled  '(General  Wage  Oetennlnatiims 
Issued  I  nder  the  Davis-Bacon  and 
Related  Vets"  being  modified  are  listed 
by  Volui  ne  and  State.  Date  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  ' 

None 
Volume 
.  None 
•  Volumein 

None 
Volume 

None 
Volume 

None 
Volume  ^7 

None 

General  IVage  Determination 
PubUcat  on 

Genert  1  wage  determinations  issued 
under  th  » Davis-Bacon  and  related  Acts, 
includin  5  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dc  ctmient  entitled  "General  Wage 
Determii  ations  Issued  Under  The  Davis- 
Bacon  A]  kd  Related  Acts".  This 
publicati  mi  is  available  at  eadi  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Govemn  ant  Depository  Ubraries  across 


tha  coimtry.  Subscriptions  may  be 
puhihased  from:  Superintendent  of 
Documents,  U.&  Govwnment  Printii^ 
Office.  Washingttm.  DC  20402.  (202) 
783-3238. 

When  ordering  8ubscription(s>.  be 
aura  tospedly  the  Stateis)  of  interest, 
since  subacriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  vohunes. 
arranged  by  Stata  Subscrlptians  inchide 
an  annual  edition  (issued  on  or  about 
January  1)  whidi  includes  all  current 
general  wage  determinations  for  the 
States  covned  by  eadi  voliuie. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Wasbingtoo.  OC  this  4tb  day  of 
February.  1994. 

AlanL.Moai. 

Director,  DMsiim  of  WagBDetennmations. 
(FR  Doc  94-2974  Filed  2-11-94;  9:45  am) 


Mine  Sataty  and  Health  AdmbtlstratiOM 

PMitfons  fbr  ModHlcatkM 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Heahh  Act  of  1977. 

1.  Pitt^urg  and  Midway  Coal  Nfinfaig 
Company 

(Dodcet  Na  M  94  06  q 

Pittsburg  and  Midway  Coal  Mining 
Company.  P.O.  Box  6518.  Englewood. 
Colorado  80155  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
77.1304  (Masting  agents;  special 
provisions)  to  its  McKlnley  Mine  (I.D. 
Na  29-00096)  located  in  McKinley 
0)unty,  New  Mexica  The  petitioner 
requests  a  modification  of  the  standard 
to  permit  the  Mse  of  fuel  oil.  blended 
with  recycled  oil  as  a  blasting  agent 
The  petitioner  proposes  to  blend 
recycled  oil  with  No.  2  fuel  oil  to  use 
in  the  ANFO  blasting  media;  to  use  a 
10,000  gallon  recycled  oil/diesel  ftiel 
blend  tank,  transfer  puinp.  valves,  flow 
meter,  filtw  bousing,  and  necessary 
piping:  to  isolate  the  10,000  gallon  tank 
bom  the  250.000  gallon  tank  to 
eliminate  the  possibility  of  fuel 
contamination;  and  to  visually  inspect 
the  filter  element  bypass  each  time  the 
system  is  used.  The  petitioner  asserts 
that  the  proposed  ahemate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


2.  Interstate  Thermal  Energy 
Conversion  Corporation  (ITEC) 

(Docket  Mo.  M-94-07-CI 

Interstfjle  Thermal  Energy  Conversion 
Corporation.  50  West  Main  Street,  P.O. 
Drawer  1187,  Uniontown,  Pennsylvania 
15401  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Clyde  Mine 
(ID.  No.  36-00967)  located  in 
Washington  County,  Pennsylvania.  The 
petitioner  proposes  to  maintain  proper 
ventilation  in  the  return  air  course  by   • 
traveling  the  right  1  West  Main  return 
airway  to  the  piping  overcast  in  order  to 
view  through,  then  enter  the  adjacent 
entry  by  a  man  door  in  the  stopping 
wall  to  examine  the  entry  the  piping 
goes  through,  and  exit  the  entry  by  a 
man  door  into  the  next  adjacent  eqtry 
and  look  back  through  the  piping  for 
that  examination  with  the  other  return 
pipe  overcasts.  The  petitioner  asserts 
that  the  proposed  ahemate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  SBM  Coal  Company 

(Docket  No.  M-94-Oft-Cl 

SBM  Coal  Company,  R.D.  #2,  Box 
97A,  Heglns,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  M&R  Slope 
(I.D.  No.  36-05495)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 
methods  of  construction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  SBM  Coal  Company 

[Docket  ^4o.  M-94-09-CI 

SBM  Coal  Company.  R.D.  #2,  Box 
97A,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  M&R  Slope  (I.D.  No. 
36-05495)  located  in  Northumberiand 
Ck)unty,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 


practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  SBM  Coal  Company 

(Docket  No.  M-94-10-C1 

SBM  Coal  Company.  R.D.  #2,  Box 
97A.  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  M&R  Slope  (I.D.  No. 
36-05495)  located  in  Northumberland 
Ojunty,  Pennsylvania.  The  petitioner 
profKKes  to  examine  each  seal  for 
physical  damage  from  the  slope  gimboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
portal  and  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
lo<^tions  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
^measure  of  protection  as  would  the 
mandatory  standard. 

6.  SBM  Coal  Company 

[Docket  No.  M-94-11-C1 

SBM  Coal  Company,  R.D.  #2,  Box 
97A,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  M&R  Slope  (I.D.  No. 
36-05495)  located  in  Northumberland 
County.  Pennsylvania.  The  petitioner   ■ 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  SBM  Coal  Company 

(Docket  No.  M-94-12-CI 

SBM  Coal  Company,  R.D.  #2,  Box 
97A,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the. 
application  of  30  CFR  75.1200(i)  (mine 
map)  to  its  M  &  R  Slope  (I.D.  No.  36- 
05495)  located  in  Northumberland 
Ckjunty.  Pennsylvania.  The  petitioner 
proposes  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  p)etitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 


the  same  measure  of  protection  as 
would  die  mandatory  standard.  - 

8.  Gatli£FCoal  Company 

(Docket  Na  M  04  13-q 

Cktliff  Coal  Ck}mpany,  P.O.  Box  39. 
Nevisdale.  Kentucky  40754  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360(b)(6)  (preshift  examination) 
to  its  Blue  Gem  #6  Deep  Mine  (I.D.  No. 
15-12475)  located  in  Whitley  County. 
Kentucky.  Due  to  adverse  roof 
conditions  in  the  parallel  intake  air 
course,  the  area  cannot  be  traveled 
safely.  The  petitioner  states  that  the  area 
involved  was  driven  off  a  parallel  pure 
intake  air  course  prior  to  the  new 
ventilation  regulation  of  November 
1992,  that  even  with  extensive  cribbing 
the  intake  area  has  developed  adverse 
roof  conditions,  and  that  to  perform 
preshift  examinations  of  the  room  necks 
would  be  unsafe.  The  petitioner 
proposes  to  install  methane  detecting 
sensors  at  the  areas  of  approach  in  the 
parallel  intakes  and  an  additional 
methane  detecting  sensor  where  the  air 
which  has  coursed  by  these  room  necks, 
driven  in  excess  of  20  feet  deep,  joins 
with  the  main  mine  intake.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Arclar  Company 

[Docket  Na  M-94-14-CJ 

Arclar  Company,  29  West  Raymond, 
P.O.  Box  444,  Harrisburg,  Illinois  62946 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  18.41  to  its  Big 
Ridge  Mine  (I.D.  No.  11-02879)  located 
in  Saline  County,  Illinois.  The  petitioner 
proposes  to  use  fabricated  metal  locking 
devices  with  a  locking  screw  threaded 
through  a  steel  bracket  to  lock  battery 
plugs  to  machine-mounted  battery 
receptacles  on  permissible,  mobile, 
battery-powered  <.  .lachines  instead  of 
using  padlocks;  and  to  submit  a  training 
plan  for  all  operators  of  this  equipment 
concerning  this  proposed  alternate 
method  to  the  Agency  and  District 
Manager. 

10.  AKZO  Salt.  Inc. 

[Docket  No.  M-94-05-M] 

AKZO  Salt,  fac,  P.O.  Box  6920, 
Cleveland.  Ohio  44101  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.19109  to  its  Cleveland  Mine 
(I.D.  No.  33-01994)  located  in  Cuyahoga 
County.  Ohio.  The  petitioner  proposes 
to  install  pairs  of  cables  approximately 
4  feet  above  and  parallel  to  the  divider 
timbers  to  enhance  the  function  of  the 
timbers;  to  cover  the  sides  of  each 
divider  timber  with  ultra-high 


molecular  weight  potyethylene  material 
to  reduce  abrasion  to  the  timbers;  in 
addition  to  water  slicing,  to  inspect  the 
shaft  prior  to  conducting  any  work  cm 
the  platform  to  ensure  that  there  are  no 
loose  material  on  the  sides  of  the  shaft; 
to  place  barricades  arotmd  the  shaft  at 
both  the  collar  and  mine  level  prior  to 
doing  work  on  the  platform;  and  to 
provide  training  to  all  personnel 
woiidng  on  the  platform.  The  petitioner 
states  that  to  place  boards  across  the 
shaft  at  the  mine  level  when  personnel 
are  reqiiired  to  work  on  the  dividers 
would  result  in  a  diminution  of  safety 
and  would  expose  miners  to  hazardous 
conditions.  In  addition,  the  petitioner 
asserts  that  the  proposed  ahemate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Conmwiits 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard.  ArtingtoD.  Virginia  2Z203. 
All  comments  mxtst  be  postmarked  or 
received  in  that  office  on  or  before 
March  16, 1994.  Copies  of  these 
petitions  are  avaiMiIe  for  inspection  at 
that  address. 

Dated:  February  8. 1994 
Patricia  W.  Silvey, 

Director.  Office  of  SioHdarck,  Regukrtkuu  and 
Varkutees. 

(FR  Doc  94-3389  Filed  2-11-94;  8:45  am) 
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Piaa: 
Scienci 
Lflingt: 
Conttct 
306-1 4P9 
1443, 
Poanditioo, 
Lrlii^m, 
Ageitia: 
oung  n 
selectk  a 


Room  330,  Natkna)  Science 
Foundi  tion.  4201  WUsoa  Boulevard, 
Arlingl  in,  VA. 

Ctont  let  Person:  Dr.  DeLill  Nasser  (703) 
306-14  39  and  Dr.  Ann  Sakai  {703)  306-1481, 
Prograi }  Managers,  National  Science 
Foundi  tion,  4201  Wilson  Boulevard, 
Arlingl  jn,  VA  22230. 

Agei  da:  To  review  and  evahiaie 
Postdo  loral  Research  Fellowships  in 
Molecular  Evohition  proposal  as  part  of  the 
process  fw  awards. 

md  Time:  April  18-20, 1994;  8:30 
Span. 

:  Rooms  380  and  360-2.  National 
Foundatkn.  4201  Wilson  Boulevard, 
ArUngt^  VA. 

Person:  Dr.  DeLill  Nasser  (703) 
and  Dt.  Gary  Cecchini  (703)  306- 
m  Managers,  National  Science 
4201  Wilson  Boulevard, 
Arlii^J^  VA  2223a 

To  review  and  evahiate  NSF 
Young  nvestigator  proposals  as  part  of  the 
process  fat  awards. 
Typd  of  Meetings:  Closed. 
Purp  >se  of  Meetiings:  To  provide  advice 
and  rec  jmmendations  conoemtng  suppcst  for 
researc  i  prtqwsals  submitted  to  the  NSF  for 
financi  J  support 

Reaai  m  for  dosing:  The  proposals  being 
review*  d  indude  infennotioo  aim 
propric  taxy  or  confideotial  DOttire.  including 
technic  il  hiformation;  fin^nrial  data,  such  as 
salariet ;  and  personal  information 
concen  ling  individuals  associaled  with  the 
propos  is.  These  matters  are  exempt  under  S 
U.S.C  >52b(c)  (4)  and  (6)  of  the  Government 
in  the  2  uashlne  Act 

Date*  c  Petvuary  9^  1994. 
M.  Reo  !cca  WiBUsv* 
ConimAteeklaitagement  Officer. 
(FR  Do :  94-3389  Filed  3-11-94;  8:45  am) 


Speckl 


In  a(  cordance  with  the  Federal 
Advis<  ry  Committee  Act  (Pub.  L.  92- 
463, 89  amended),  the  National  Science 
Found  ition  (NSF)  announces  the 
follow  ng  three  meetings  of  the  Special 
Emphi  sis  Panel  in  Mathematical 
Scienc  a. 


I  Emphasis  Panel  in 
NATIONAL  SCIENCE  FOUNDATION         Mathc^natlcal  Scianns;  Nottea  of 

SpacM  Emphasis  In  Biological 
Sclaricas;  Notica  of  Meetings 

In  accordanca  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  ameadedi,  the  National  Sdenoe 
Foundatkm  annoimoes  the  following 
three  meetings  of  the  Special  Emphasis 
Panel  in  Biological  Sciences  (1754). 

Date  and  Time:  March  14-16. 1994;  8:30 
a.nL  to  5  pjn. 

Place:  Room  320,  National  Sdencs 
Foundation,  4201  Wilson  Baafevard, 
Arlington.  VA. 

Contact  Person:  Dr.  Eve  Barak  (703)  306- 
1442  and  Dr.  Jerry  Johnson  (703)  306-1433, 
Program  Managers.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  2223a 

Agcrada:  To  review  and  evafaiata  Research 
Planning  and  Caraar  Advaacament  piaposals 
for  Women  Sdentiats  and  Boginaers  m  part 
of  the  selection  pcQcass  far  awards. 

Date  and  Time:  April  1»-15. 1994;  8:30 
\   a.m.  to  5  pjn. 


Date 
1994; 
Piac«: 


Ariingtn. 
ConUct 
Progran 
Sciencfl^ 


1883 

Mathei4atical 
Industi 
part  of 
Datt 
a.m.to 


Datg  u»d 


>nd  Time:  February  28-March  1, 
10a.in.  to  5  p.m. 
Room  1020,  National  Science 
Found^ion,  4201  Wilson  Boulevard, 
Virginia. 

PlersoA:  Dr.  R  )ean  Thiriiaux. 
Director,  Oivisicm  of  Mathematical 
Room  102S,  National  Science 
Foundakloa,  4201  Wilson  Boulevard. 
Arlingt^  VA  2223a  Telephone:  (703)  306- 


To  review  and  evaluate 
Sdanoes  f^Mtdodoral 
■1  Reseach  FeUowsh^  propoasb  as 
IM  salectiaD  pracaat  far  awards. 

Tfnie:  Mardi  13-14, 19M:  8:30 
pan. 


Pface:  Room  33a  National  Sdenoe 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia. 

Contact  Person:  Dr.  Joseph  Jenkins, 
Program  Director.  Division  of  Mathsinatical 
Sciences,  Room  1025,  National  Sdence 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  2223a  Telephone:  (703)  306- 
1870  ext  1978. 

Agendo:  To  review  and  evaluate  proposals 
concerning  Lie  Groups  and  their 
representations  as  part  of  the  selection 
process  for  swards. 

Date  and  Tune:  March  25. 1994;  8:30  a-m. 
to  5  p.m. 

fHace:  Room  1020,  National  Science 
Foundation,  42f>1  Wilson  Boulevard, 
Arlington,  Virginia 

ContDcT  P6ru)n:  Dr.  John  V.  Ryff.  Program 
Director.  Diviaioa  of  Mathematical  Sciences, 
Room  1025,  National  Sdenoe  Foundation, 
4201  Wilson  Boulevard.  Artingtoo.  VA 
2223a  Telephone:  (703)  306-1879. 

Agenda:  To  review  and  evaluate  Reaeuch 
Planning  Grants  and  Career  Advancement 
Awards  for  Women  Sdentists  and  Engineers 
proposals  as  part  of  the  selection  process  far 
awards. 

7>pe  of  Afcettngs:  Closed 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  oonceming  support  far 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Beasonfor  Ooting:  The  proposals  being 
reviewed  indude  Infannatiao  of  a 
proprietary  or  confidential  nature,  indudii^g 
technical  infwmation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  an  exempt  under  5 
U.&C  552bk)  (4)  and  (6)  of  die  Government 
in  the  Sunshine  Act 

Dated  February  9, 1994. 
M.  Rebecca  Winkler. 

ConunitteeKtanagewent  Officer.  ' 

(FR  Doc  94-3382  Filed  2-11-94;  8:45  am| 

BiuMa  COOS  Tua-aMi 


NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Review  Panel;  Renewal 

AGENCV.  U.&  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  renewal  of  the 
Licensing  Support  System  Advisory 
Review  Panel  (LSSARP). 

SUMMAIIV;  The  Licensing  Support 
System  Advisonr  Review  Panel  was 
established  by  the  Nuclear  Regulatory 
Commisskm  as  a  Federal  Adviscsy 
Committee  in  1989.  hs  purpose  is  to 
provide  advice  to  (1)  the  Depertmeid  of 
Energy  on  the  fuadamentaJ  issues  of 
design  and  development  (rf  an  electronic 
informatian  mansgeineut  svslem  to  be 
used  to  slofa  and  letrieve  cioauBents 
relating  to  die  ttoenslng  of  a  gecrfogic 


r 
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repository  for  the  di^wsal  of  high-level 
radioactive  waste,  and  (2)  the  Nuclear 
Regulatory  Commission  on  the 
operation  and  maintenance  of  the 
system.  This  electronic  infonnation 
management  system  is  known  as  the 
Licensing  Support  System  (LSS). 

Membership  on  the  Panel  is  drawn 
from  those  interests  that  will  be  affected 
by  the  use  of  the  LSS,  including  the 
Department  of  Energy,  the  NRC,  the 
State  of  Nevada,  Tribal  interests, 
affected  units  of  local  governments  in 
Nevada,  and  the  nuclear  industry. 
Federal  agencies  with  expertise  and 
experience  in  electronic  information 
management  systems  also  participate  on 
the  Panel. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  LSSARP  imtil  December 
19. 1994  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administrati(«i. 

FOR  FURTHER  MfORMATKM  CONTACT: 
John  Hoyle,  OfGce  of  the  Secretary, 
NRC,  Washington,  DC  20555:  telephone: 
(301)  504-1968. 

Dated:  February  8, 1994. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc  94-3374  Filed  2-11-94;  8:45  am] 
aajJNO  COOC  7BS»41-M 
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Renewal  of  Charter  for  Nuclear  Safety 
nviwHrvn  nevivw  vufiuiaaea 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Renewal  of  the 

Nuclear  Safety  Research  Review 

Committee. 

summary:  The  Nuclear  Safety  Research 
Review  (Committee  was  established  by 
the  Nuclear  Regulatory  Commissi(»  as  a 
Federal  Advisory  (Committee  in 
February  1988  to  provide  advice  to  the 
Director,  OfBce  of  Nuclear  Regulatory 
Research,  on  matters  relating  to  NRC's 
nuclear  safety  research  programs.  The 
committee  is  composed  of  experts 
capable  of  providing  a  wide  variety  of 
technical  and  managerial  viewpoints 
drawn  from  industrial  national 
laboratory,  university  and  not-for-profit 
research  organizations. 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463),  and  after  consultation  with  the 
General  Services  Administration,  the 
Nuclear  Regulatory  Comn^ssion  has 


determined  diat  there  is  a  continuing 
need  for  the  Nuclear  Safety  Research 
Review  Committee  and  that  renewal  of 
the  committee  for  a  two  year  period 
beginning  Febniary  9, 1994  is  in  the 
public  interest. 

FOR  FURTHER  MPORMATION  CONTACT: 
Mr.  George  Sege,  Office  of  Nuclear  \ 

Regulatory  Research.  U.S.  Nudear 
Regulat(»y  Commission,  Washington. 
DC  20555. 

Dated:  Fdiruary  8, 1994. 
fohn  C  ttoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc  94-3373  Filed  2-11-94;  8:45  am] 
Biuma  coot  7M>4MI 

[Docket  No.  50-041;  FERM  2] 

Detroit  Edison  Co.;  Environmental 
Assessment  and  Hndlng  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
'  considering  issuance  of  an  exemption 
from  the  requirement  of  10  CFR  part  50, 
Appendix  J,  Paragraph  m.A.6(b)  to 
Detroit  Edison  (Company  (the  Ucensee), 
for  operation  of  the  Fermi  2  Plant, 
located  in  Monroe  County,  Michigan. 

Environmeatal  Assessient 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  accelerated  Type  A 
integrated  leek  rats  test  frequency 
requirement  of  Appendix  J,  Paragraph 
IIIA.6(b)  of  10  CFR  part  50.  On  May  24. 
1993.  the  licensee  requesfed  an 
exemption  &t>m  paragraph  IILA.6(b) 
which  requires  that  if  two  consecutive 
Type  A  tests  fail  to  meet  the  acceptance 
criteria,  a  Type  A  test  shall  be 
performed  at  each  plant  shutdown  fior 
refueling  or  approximately  every  18 
months,  whidiever  occurs  first,  until 
two  consecutive  Type  A  tests  meet  the 
acceptance  criteria.  Hie  licensee 
identified  the  cause  of  the  Type  A 
failures  as  Type  C  local  leakage  which 
has  subsequently  been  correcied.  The 
licensee  reference  NRC  Infonaaticm 
Notice  (IN)  85-71.  "Containment 
Integrated  Leak  Rate  Tests."  fior 
guidance  ronneTning  the  requested 
exemption.  IN  85-71  states  that  "if  Type 
B  and  C  leakage  rates  constitute  an 
identified  coiitributtn'  to  this  failure  of 
the  as-found  condition  for  the  CILRT 
(Type  A  containment  integrated  leak 
rate  test],  the  general  purpose  of 
maintaining  a  hi^  d^rae  of 
containment  integrity  mi^t  be  better 
served  through  an  improved 
maintenance  and  testing  prognm  for 
containment  penetration  boundaries 


and  isolation  valves.  In  this  situation, 
the  licensee  may  submit  a  Corrective 
Actitm  Plan  with  an  alternative  leakage 
test  program  proposal  as  an  exemption 
request  for  NRC  sUff  review."  If  this 
submittal  is  approved,  the  licensee  is 
allowed  to  implement  the  corrective 
actions  in  lieu  of  the  required  increased 
in  Type  A  test  frequency. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  compliance  to  paragraph 
inA.6(b)  of  10  CFR  part  50,  Appendix 
J,  would  result  in  increased  costs, 
extended  outage  time  and  additional 
personnel  radiation  exposure  in  order  to 
comply  with  the  increased  Type  A  test 
frequency.  Tlie  establishment  of  a 
Corrective  Action  Plan  meets  the 
underiying  purpose  of  the  regulatims 
for  maintaining  overall  containment 
integrity.  This  action  is  similar  to  that 
approved  for  several  other  facflities. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  would  allow 
the  substitution  of  a  Corrective  Action 
Plan  in  lieu  of  an  increased  test 
&«quency  for  containment  Type  A 
leakage  tests.  The  purpose  of  Tjrpe  A 
testing  is  to  ensure  that  the  leakage 
through  the  primary  reactor 
containment  would  not  exceed  the 
maximiun  allowable  leakage  during  a 
design  basis  accident,  h  also  provides 
assurance  that  the  Local  Leak  Rate  Test 
(LLRT)  Program  adequately  identified 
and  corrects  containment  penetrations 
requiring  repair.  The  licensee  has 
implemented  a  (Corrective  Action  Plan 
to  correct  LLRT  deficiencies  which  have 
been  attributed  as  the  cause  for  previous 
Type  A  failures  which  have  led  to  the 
increased  testing  frequency.  The 
approved  Corrective  Action  Plan  will 
provide  equivalent  assurance  of 
containment  integrity,  and  will  not  alter 
the  method  of  operation  of  the  facility. 
The  only  change  will  be,  on  a  one-time 
basis,  the  frequency  for  conducting  the 
Type  A  CILRT.  Therefore,  post-accident 
radiological  releases  will  not  exceed 
previously  determined  values  as  a  result 
of  the  proposed  action.  Further,  the 
exemp^on  is  not  expected  to  have  an 
impact  on  plant  radiological  efQaent 
releases.  Ttie  proposed  action  does  have 
the  potential  to  reduce  occupational 
exposxire  by  reducing  the  amount  of 
time  persoimel  are  required  to  spend  in 
a  radiologically  restricted  area. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  and  related  change  to  the 
Technical  Spedficatlans  invohre  a 
change  in  the  surveillance  requirements 
and  will  not  afiiect  non-radioiogical 
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plant  effluents  nor  does  it  have  any 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption  and 
amendment.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibility  and  greater 
occupational  exposure  to  plant 
personnel. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Commission's 
Final  Environmental  Statement,  dated 
August  1981,  for  Fermi  2. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Michigan  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  hiunan  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
application  and  request  for  exemption 
dated  May  24, 1993.  This  document  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Monroe  Coimty 
Library  System,  3700  South  Custer 
Road,  Monroe,  Michigan  48161. 

Dated  at  RockvUle,  Maryland,  this  8th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
A.  Randolph  Blough, 

Acting  Director.  Project  Directorate  Ul-1, 
Division  of  Reactor  Projects— m/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-3378  Filed  2-11-94;  8:45  ami 
MUMQ  coot  78M-01-M 


[Docl(  Bt  Nos.  50-315  and  50-316] 

India  la  Michigan  Power  Co.;  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2; 
Envi!  onmental  Assessment  and 
Findi  ig  of  No  Significant  Impact 

Tb  I  U.S.  Nuclear  Regulatory 
Com]  lission  (the  Commission)  is 
consi  dering  issuance  of  an  exemption 
from  lie  requirement  of  10  CFR 
55.5£  [a)(l)  to  Indiana  Michigan  Power 
Com]  lany  (the  licensee),  for  operation  of 
the  E  anald  C  Cook  Nuclear  Plant,  Units 
1  anc  2,  located  in  Berrien  County, 
Mich  gan. 

Envii  onmental  Assessment 

Iden^fication  of  Proposed  Action 

proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  5.S9)a)(l),  which  requires  that  a 
requi  lification  program  for  operator 

and  senior  operator  licensees 
conducted  for  a  continuous  period 
exceed  24  months  in  duration. 
1  censee  has  requested  an 
exem  )tion  which  would  allow  it  to 
admi  lister  the  operating  portion  of  the 
annu  il  operator  requalification 
exam  nation  in  the  May-June,  1994 
time!  -ame  rather  than  at  the  end  of  the 
24-m  mth  requalification  cycle  in 
Febn  ary  1994.  The  licensee's  request 

e?  emption  and  the  bases  are 
contained  in  its  letter  dated  October  4, 


liceniees 
be 

nott( 
The 


for 
cot 
1993 


The  J  leedfor  the  Proposed  Action 

Th  I  proposed  exemption  is  from  10 
CFR  i5.59(a)(l),  which  requires  that  a 
requ{  lification  program  for  operator 
licen  ees  and  senior  operator  licensees 
be  CO  iducted  for  a  continuous  period 
not  ti  exceed  24  months  in  duration.  In 
addit  on,  an  annual  requalification 
exam  nation  must  be  passed.  The 
licen  ee  requested  an  exemption  in 
ordei  to  administer  the  operating 
portii  in  of  the  requalification 
exam  nation  from  the  current  24-month 
cycle  approximately  4  months  into  the 
next  jde  due  to  installation  of  control 
room  modifications.  This  would  be  a 
one-t  me  exemption  and  the  next 
exam  nation  would  be  administered  on 
sche<  ule  in  January  1993,  which  is 
consi  stent  with  the  annual  examination 
requi  rement  cited  in  10  CFR  S5.5g(a)(2). 

Envii  onmental  Impacts  of  the  Proposed 
Actic  n 

Thi  I  proposed  action  would  allow 
rescb  sduling  of  a  portion  of  the  operator 
licen  e  requalification  examinations 
from  he  current  24-month 
requi  lification  cycle  into  the  next  cycle. 
This  ixemption  would  not  increase  the 
risk  qf  facility  accidents.  "Thus,  post- 


accident  radiological  releases  will  not. 
be  greater  than  previously  determined, 
nor  does  the  proposed  exemption 
otherwise  affect  the  quantity  of 
radiological  plant  effluents,  nor  result  in 
any  significant  increase  in  occupational 
exposure.  Likewise,  the  exemption  does 
not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Commission's  Final 
Environmental  Statement  related  to 
operation  of  D.C  Cook,  Units  1  and  2. 
dated  August  1973. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Michigan  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  October  4. 1993.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  Washmgton,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Maud  Preston 
Palenske  Memorial  Library,  500  Market 
Street,  St.  Joseph,  Michigan  49085. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  February  1994. 
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For  the  Nuclear  Regulatory  Commission. 
A.  Randolph  Blough, 
Acting  UL  txtor,  Project  Directorate  lU-l. 
Division  of  Reactor  Prt^ecta—nUIV/V.  Office 
of  Nuclear  Reactor  Regulation. 
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Final  Memorandum  of  Understanding 
Between  the  Nuclear  Regulatory 
Commission  an<i  the  State  of  Kansas 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  NoUce. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRQ  and  the  State  of 
Kansas.  The  MOU  provides  the  basis  for 
mutually  agreeable  procedures  whereby 
the  State  of  Kansas  may  utilize  the  NRC 
Emergency  Response  Data  System 
(ERDS)  to  receive  data  during  an 
emergency  at  a  commercial  nuclear 
power  plant  in  Kansas.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  VoL  57,  No.  28. 
February  11. 1992. 

EFFECTIVE  DATE:  This  MOU  is  effective 
January  24, 1994. 

ADDRESSES:  Copies  of  all  NRC  \ 

docimients  are  available  for  public    '. 
inspection  and  copying  for  a  fee  in  t^e 
NRC  Public  Document  Room,  2120  L 
SUeet,  NW.  (Lower  Level).  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Jolicoeur  or  Eric  Weinstein.  Office  for 
Analysis  and  Evaluation  of  Operational 
Data,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Telephone  (301)  492-4155  or  (301)  492- 
7836. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  Kansas  to  provide  data  related 
to  plant  conditions  during  emei^encies 
at  commercial  nuclear  power  plants  in 
Kansas. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  Febmary.  1994. 


For  the  Nuclear  Regulatory  Commisston. 
Edward  L.  lortUs. 

Director,  Office  for  Analysis  and  Evaluation 
of  Operational  Data. 

Agreiuiigiit  Pt»«i«iing  tn  t)K  Enieigeacy 
RespwiM  Data  Systna  Betweui  te  State  of 
KaasM  and  the  U.S.  NodMr  Bcgolatwy 


I.  Anthority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRQ  and  the  S(ate  of 
Kansas  enter  into  this  Agreement  under 
the  authority  of  Section  274i  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Kansas  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utiUzation  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

n.  Background 

A.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NCR)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  fadhties 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regidating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  poUcy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  UtiUzation  Facilities"  (54 
FR  7530.  February  22, 1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provision^  to  ensure  close  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement 
the  provisions  of  the  NRC's  policy 
statement. 

C  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by.  among  other  things,  responding  to 
emergencies  at  licensee's  fadhties  and 
monitoring  the  status  and  adequacy  of 
the  licensee's  responses  to  emergency 
situations. 

D.  Kansas  fulfills  its  statutory 
mandate  to  provide  ior  preparedness, 
response,  mitigation,  and  recovery  in 


the  event  of  an  acddent  at  a  nuclear 
power  plant  through  the  Kansas 
Department  of  Health  and 
Environmaiit(KDHE)  and  the  Kansas 
Division  of  Emergency 
Preparedness(KDEP]  of  the  Ad  jutant 
General's  Department 

m.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  KDHE  and  KDEP  will 
cooperate  in  planning  and  maintaining 
the  capability  to  transfer  reactor  plant 
data  via  the  Emergency  Response  Data 
System  during  emergendes  at  nuclear 
power  plants  in  the  State  of  Kansas. 

B.  It  is  understood  by  the  NRC  and  the 
State  of  Kansas  that  ERDS  data  will  only 
be  transmitted  by  a  Hcensee  during 
emergendes  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exerdses  tvhen  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
Kansas,  or  to  affact  or  otherwise  alter 

the  terms  of  any  agreement  in  eflect  '^ 

under  the  authority  of  Section  274b  of 
the  Atomic  Energy  Act  of  1954.  as 
amended;  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  tlie  State  of 
Kansas  on  matters  not  within  the  scope 
of  this  Agreement 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  Kansas  authority  to  (1) 
interpret  or  modify  NRC  regulations  and 
NRC  requirements  imposed  on  the 
licensee;  (2)  take  enforcement  actions: 
(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  license  issiied  by  " 
NRC;  or  (5)  dirert  or  recommend 
nuclear  power  plant  employees  to  take 
or  not  take  any  action.  Authority  for  all 
such  actions  is  reserved  exclusively  to 
the  NRC. 

rv.  NRCs  General  ResponsibiUties 

Under  this  agreement.  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nudear  power 
plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the  State  of  Kansas 
during  emei^gendes  at  nuclear  power 
plants  which  have  implemented  an 
ERDS  interface  and  for  which  any 
portion  of  the  plant's  10  mile 
Emergency  Planning  Zone  (EPZ)  lies 
within  the  State  of  Kansas.  The  NRC 
agrees  to  provide  unique  software 
afready  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 
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v.  Kansas  General  Responsibilities 

A.  KDHE  will,  in  cooperation  with  the 
NRC.  establish  a  capability  to  receive 
ERDS  data.  To  this  end,  KDHE  will 
provide  the  necessary  computer 
hardware  and  commercially  licensed 
software  required  for  EROS  data  transfer 
to  users. 

B.  KDHE  agrees  not  to  use  ERDS  to 
access  data  from  nuclear  power  plants 
for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boundary. 

C  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  EROS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

KDHE.  KDEP,  and  the  NRC  agree  to 
work  in  concert  to  assure  that  the 
following  communications  and 
information  exchange  protocol 
regarding  the  NRC  ERDS  are  followed. 

A.  KDHE,  KDEP.  and  the  NRC  agree 
in  good  faith  to  make  available  to  each 
other  information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC.  KDHE  and  KDEP  agree  to 
meet  as  necessary  to  exchange 
information  on  matters  of  common 
concern  pertinent  to  this  Agreement. 
Unless  otherwise  agreed,  such  meetings 
will  be  held  in  the  NRC  Operations 
Center.  The  affected  utilities  will  be 
kept  informed  of  pertinent  information 
covered  by  this  Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information.  NRC, 
KDHE  and  KDEP  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  Freedom  of  Information  Act, 
10  CFR  2.790,  and  other  applicable 
authority. 

O.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to  KDHE 
by  the  NRC  KDHE  may  test  its  ability 
to  access  ERDS  data  during  these 
scheduled  tests,  or  may  schedule 
independent  tiests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emei^gency  exercises  with  reactor 
imits  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  KDHE  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

Vn.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 


Director  J  Division  of  Operational 
Assessm  »nt,  Office  for  Analysis  and 
Evaluatii  in  of  Operational  Data,  and  the 
Chief,  Environmental  Radiation  and 
Emergen  :y  Preparedness  Section, 
Bureau  c  f  Air  and  Radiation  and  the 
Technol(  »gical  Hazards  Administrator, 
Technoli  »gical  Hazards  Program,  Kansas 
Division  of  Emergency  Preparedness, 
Adjutani  General's  Department.  These 
individu  als  may  designate  appropriate 
staff  repi  esentatives  for  the  purpose  of 
adminisi  Bring  this  Agreement. 

Idei  itiHcation  ofthese  contacts  is 

intei  ded  to  restrict  communication 

NRC.  KDffi  and  KDEP  staff 

on  technical  and  other  day-to- 


B. 
not 

between 
memben 
day  actif  ities. 


Vni.  Resolution 

A.  If 
matters 


and 


C 

resolvet 

VIII.A 

resolvec 

Analysi 

Data. 

D.Th4 
final 


be  e 


of  Disagreements 

cBsagreements  arise  about 
1  vithin  the  scope  of  this 
Agreeme  nt.  NRC.  KDHE  and  KDEP  will 
work  toj  ether  to  resolve  these 
differen(  es. 

B.  Res  ilution  of  differences  between 
the  Statf  and  NRC  staff  over  issues 
arising  o  ut  of  this  Agreement  will  be  the 
initial  r«  sponsibility  of  the  NRC 
Division  of  Operational  Assessment 
manage!  lent. 
Dif  erences 


which  cannot  be 
in  accordance  with  Sections 
VIII.B  will  be  reviewed  and 
by  the  Director,  Office  for 
and  Evaluation  of  Operational 


NRC's  General  Counsel  has  the 
autiority  to  provide  legal 
interpre  ation  of  the  Commission's 
regulati<  ns 

DC.  Effective  Date 

This 
it  has 


Agreement  will  take  effect  after 
n  signed  by  both  parties. 


X.  Dura  ion 

A  fon  lal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
perform  jd  by  the  NRC  to  evaluate 
implemi  station  of  the  Agreement  and 
resolve  i  iny  problems  identified.  This 
Agreem  mt  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modifie  1  upon  written  agreement  by 
both  paj  ties,  and  may  be  terminated 
upon  3C  days  written  notice  by  either 
party. 

XI.  Sep)  rability 

If  any  provision(s)  of  this  Agreement, 
or  the  a  tplication  of  any  provision(s)  to 
any  per  on  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreem  mt  and  the  application  of  such 
provisic  ns  to  other  persons  or 
circums  fances  will  not  be  affected. 


Forth* 


Commisa  ion, 


U.S.  Nuclear  Regulatory 


Dated:  December  29, 1993. 
James  M.  Taylor. 
Executive  Director  for  Operations. 

For  the  State  of  Kansas, 

Dated:  January  19, 1994. 
Harold  L.  Spiker. 

Chief,  Environmental  Radiation  Sr  Emergency, 
Preparedness  Section,  KDHE. 

Dated:  January  20. 1994. 
Frank  Moussa. 

Technical  Hazards  Administrator,  Kansas 
Division  of  Emergency  Preparedness. 

Dated:  January  24. 1994. 
Robert  C  Harder, 
Secretary.  KDHE. 

|FR  Doc.  94-3375  Filed  2-11-94;  8:45  amj 
MLima  cooc  tsm-oi-m 

[Docket  Nos.  50-259  and  50-296] 

Tennessee  Valley  Autttority;  Browns 
Ferry  Nuclear  Plant  Units  1  and  3 

Exemption 

/ 

The  Tennessee  Valley  Authority  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-33  and 
DPT-68,  which  authorize  operation  of 
the  Browns  Ferry  Nuclear  Plant  (BFN) 
Units  1  and  3.  The  licenses  provide, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

These  facilities  are  two  boiling  water 
reactors  located  at  the  licensee's  site  in 
Limestone  County,  Alabama.  One  other 
boiling  water  reactor  at  this  site  is  not 
affected  by  this  exemption. 

// 

Title  10  CFR  73.55,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states:  "The  licensee  shall  establidi 
and  maintain  an  onsite  physical 
protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

Containment  access  controls  specified 
by  10  CFR  73.55(d)(8)  require  that  any 
time  frequent  access  to  the  contairunent 
is  required,  positive  controls  are 
maintained  by  a  guard  or  watchman  to 
assure  only  authorized  personnel  or 
materials  are  permitted  into  the 
containment. 

BFN  Units  1  and  3  have  been  shut 
down  since  Marr  h  1985  for 


f 
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modifications  required  to  put  the  units 
in  compliance  with  applicable 
regulatory  requirements.  A  substantial 
number  of  the  required  modiBcations 
require  frequent  containment  access. 
Therefore,  the  licensee  has  maintained  a 
guard  at  a  controlled  access  location  to' 
fulfill  the  requirements  of  10  CFR 
73.55(d)(8). 

BFN  Units  1  and  3  have  been  defueled 
since  September  1985  and  February 
1987,  respectively.  In  a  deftieled 
condition,  the  potential  radiological 
hazard  associated  with  postulated 
accidents  for  these  reactors  is  very  low. 
Therefore,  on  September  2, 1993,  the 
licensee  requested  an  exemption  from 
10  CFR  73.55(d)(8)  to  eliminate  the 
positive  containment  access  controls 
until  the  reactors  are  refueled.  In 
response  to  a  request  for  additional 
information  dated  December  2. 1993,  on 
December  17. 1993.  the  licensee 
provided  information  verifying  the 
small  radiological  hazard  for  the 
defueled  reactors. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions."  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  as  it  determines  are 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  are  otherwise  in  the 
public  interest.  Pursuant  to  10  CFR 
73.55,  the  Coimnission  may  authorize  a 
licensee  to  provide  alternate  measures 
for  protection  against  radiological 
sabotage  provided  the  licensee 
demonstrates  that  the  alternate 
measures  have  "the  same  high 
assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

The  licensee  asserts  that  these  criteria 
are  satisfied  and  an  exemption  from  10 
CFR  73.55(d)(8)  requirements  can  be 
granted,  give  the  unique  status  of  BFN 
Units  1  and  3  and  the  other  controls 
which  are  or  will  be  exercised  to  ensure 
the  reactora  are  returned  to  service  in  a 
safe  manner.  Presently,  the  reactors  are 
defueled,  which  reduces  the 
radiological  hazard  potential  within  the 
containment  such  that  sabotage  could 
not  create  a  substantial  public  radiation 
dose.  The  licensee  notes  that  it  will 
perform  extensive  retum-to-service 
testing  on  all  safety-related  systems. 
This  testing  ensures  that  plant 
components  can  properly  perform  their 
intended  design  functions.  After 
modifications  are  completed,  the 


^censee  will  also  perform  security 
mspections  to  detect  sabotage  or 
introduction  of  foreign  material  which 
may  have  occurred  during  the  recovery 
effort 

The  licensee's  application  also 
discusses  measures  such  as  access 
authorization  controls,  criminal 
background  checks,  and  fitness  for  duty 
verification.  However,  the  staff  has 
found  that  these  measures  are  consistent 
with  minimum  compliance  with  the 
regulations,  and  do  not  constitute 
compensatory  actions  which  justify 
granting  the  exemption. 

TV 

As  documented  in  the  staff's  safisty 
evaluation,  given  the  fact  that  the 
Browns  Ferry  Nuclear  Plant  Units  1  and 
3  are  defueled  for  the  duration  of  this 
exemption,  and  the  licensee's  plans  for 
security  inspections  and  retum-to- 
service  testing  of  equipment  provide  the 
same  high  assurance,  meet  the  general 
performance  requirements,  and  provide 
an  overall  level  of  radiological  sabotage 
protection  equivalent  to  continued 
conformance  to  the  regulation. 
Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or 
common  defense  or  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirements  of  10  CFR  73.55(d)(8) 
for  positive  containment  access  controls 
on  BFN  Units  1  and  3  during  periods  of 
frequent  access  imtil  immediately  before 
fuel  is  loaded.  Provisions  of  10  CFR 
73.55(d)(8)  pertaining  to  other 
containment  access  controls  shall 
remain  in  effect. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  thi&exemption  will  not  result 
in  any  significant  adverse 
environmental  impact  (59  FR  3881, 
January  27. 1994). 

This  exemption  is  effective  upon 
issuance.  This  exemption  expires  for  the 
Browns  Ferry  Nuclear  Plant  Unit  1 
when  the  hcensee  begins  to  load  nuclear 
fiiel  in  that  reactor,  and  expires  for  the 
Browns  Ferry  Nuclear  Plant  Unit  3 
when  the  licensee  begins  to  load  nuclear 
fuel  in  that  reactor. 

Dated  at  Rockviile,  Maryland,  this  1st  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  Projects— l/U, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  94-3376  Filed  2-11-94;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barriar  bnprovemant  Act; 
Proparty  Availability;  Parcai  A/Norlh 

Ranch  at  Kan  Caryl,  Jeffarson  County, 
CO.ataL 

AQENCY:  Resolution  Trust  Corporation. 
ACTKM:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Parcel  A/North 
Ranch  at  Ken  Carvl,  Jefferson  Coimty, 
Colorado,  and  Galveston  East  Beach, 
located  on  Galveston  Island.  Galveston 
County,  Texas,  are  affected  by  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfisr  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxed  tothe 
RTC  until  May  16, 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  these  properties, 
inclumng  maps,  can  be  ootained  from  or 
are  available  for  inspection  by 
contacting  the  following  person:  Mr. 
Rick  Zinn,  Resolution  Trust 
Corporation,  Denver  Field  Office,  1515 
Arapahoe  Street,  Tower  m.  suite  800, 
Denver,  CO  80202.  (303)  556-6938;  Fax 
(303) 556-6987. 

SUPPLEMENTARY  INFORMA-nON:  The  Parcel 
A/North  Ranch  at  Ken  Caryl  property  is 
located  southwest  of  the  City  of  Denver, 
in  Jefferson  Coimty,  Colorado.  The  site 
has  recreational  value,  a  potential  for 
archaeological  resources,  and  is  adjacent 
to  lands  managed  for  open  space 
conservation  by  the  Ken  Caryl  Ranch 
Metropolitan  District.  The  Parcel  A/ 
North  Ranch  at  Ken  Caryl  property 
consists  of  approximately  120  acres  of 
undeveloped  land  and  is  located  in  the 
hilly  transition  zone  between  the 
foothills  and  the  eastern  plains  of 
Colorado  at  an  elevation  of  6,000  to 
6,200  feet.  The  site  lies  in  a  narrow 
valley  and  contains  tall-grass  prairie 
with  patches  of  shrubby  hardwoods  and 
an  occasional  pine  and  juniper  on  upper 
slopes  and  ridges.  There  are  several 
confirmed  archaeological  sites 
surrounding  the  property,  including  a 
winter  home  of  the  Ute  Indians. 

The  Galveston  East  Beach  property  is 
located  approximately  three  (3)  miles 
southeast  of  the  Galveston  Central 
Business  District  at  the  terminus  of  East 
Beach  Road  and  along  the  south  line  of 
Apfell  Park  Boulevard  between  Seawall 
Boulevard  (FM  3005)  and  the  Gulf  of 
Mexico.  The  site  is  situated  within  an 
undeveloped  coastal  zone  and 
floodplain.  contains  wetlands  and 
habitat  for  federally-listed  endangered 
species,  has  a  high  potential  for 
aixihaeological  resources,  and  is  adjacent 
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to  the  historic  Old  Fort  San  Jadnto.  The 
Galveston  East  Beach  property  consists 
of  approximately  51.6  acres  of 
undeveloped  land.  The  site  is  irregular 
in  shape  with  2,446  square  feet  of 
frontage  on  the  Gulf  of  Mexico.  These 
properties  are  covered  properties  within 
the  meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  alfbr 
any  portion  of  these  properties  must  be 
received  on  or  before  May  16. 1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 

government; 

2.  Agencies  or  entities  of  State  or  local 

government-,  and 

3.  "Qualified  organizations"  pursuant  to 

section  170(hK3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 
Notice  of  Serious  Interest 

RE:  (insert  name  of  property] 
Federal  Register  Publication  Date: 


(Insert  Federal  Register  publication  date] 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 

Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990.  Public  Law  101-591,  section 
10(b)(2),  (12  U.S.C.  1441a-3(b)(2)). 
including,  for  qualified 
organizations,  a  determination  letter 
from  the  United  States  Internal 
-  Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  of  the  U.S.  Internal 
Revenue  Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms  of 

purchase  or  other  oRet  for  all  or  any 
portion  of  the  property  (e.g.,  price 
and  method  of  financing). 

4.  Declaration  of  entity  that  it  intends  to 

use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natiiral 
resource  conservation  purposes  as 
provided  in  a  clear  written 
description  of  the  purpose(s)  to 
which  the  property  vkrill  be  put  and 
the  location  and  acreage  of  the  area 
covered  by  each  purpose(s) 
including  a  declaration  of  entity 
that  it  will  accept  the  placement,  by 
the  RTC,  of  an  easement  or  deed 
restriction  on  the  property 
consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest 

5.  Authorized  Representative  (Name/ 

Address/Telephoira/Fax). 


ListofSibiects 

Envirt  omental  protection. 

Dated:  'ebiuaiy  9, 1994. 
Resolutia  i  Trust  Corporation. 
William  ] ,  Tricarico, 
Assistant  Secretary. 


(FRDoc. 

BILUNQ 


>4-3379  Filed  2-ll-«4;  8:45  pm] 
tn4-ci-M 


MBC 


SECUM  lES  AND  EXCHANGE 
COMMI^StON 

Forms  Under  Review  by  the  Office  of 
Managefnent  and  Budget 


(21 12) 


Agenc^ 
Lane. 

Upon 
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Clearance  Officer:  John  J. 
042-8800. 
Vritten  Request.  Copy 
From:  Securities  and 
Commission,  Office  of  Filings. 
Informaton  and  ConsuiAer  Services, 
450  Fiftf  Street.  NW.,  Washington.  DC 
20549 


RerisiM  s 

Rule  20;  -1  and  Form  ADV— File  No. 

270—3  >. 
Rule  20^  -1— File  No.  270-41. 
Rule  20' -3— File  No.  270-42. 

Notia  is  hereby  given  that,  pursuant 
to  the  Pt  perwork  Reduction  Act  of  1980 
(44  U.S.  :.  3501  et  seq:).  the  Securities 
and  Exc  lange  Commission  has 
submitt(  d  for  OMB  approval  proposed 
amendn  ents  to  rule  203-1  and  Form 
ADV,  ru  e  204-1,  and  rule  204-3  under 
the  Inve  ;tment  Advisers  Act  of  1940 
("Advis  (rs  Act").  The  amendments 
pertain  i  o  disclosure  by  investment 
advisers  that  sponsor  "wrap  fee 
program  s,"  services  under  which 
investm  mt  advice  and  brokerage 
services  are  paid  for  in  a  single  "wrap" 
fee. 

The  p  "oposed  amendments  to  rule 
203-1  a  id  Form  ADV  would  require 
sponsor  t  of  wrap  fee  programs  to 
prepare  and  file  with  the  Commission 
new  Sol  edule  H  to  Form  ADV 
discuss!  ng  important  information  about 
the  wra  i  fee  program.  It  is  estimated 
that  api  roximately  300  investment 
advisen  would  be  required  to  amend 
their  Fo  m  ADVs  to  include  Schedule  H 
in  the  fi  st  year  after  the  schedule's 
adoptioi  1,  and  that  each  adviser 
tomplel  ing  Schedule  H  would  inciir  six 
burden  lours  in  its  preparation.  The 
increase  in  burden  resulting  from  this 
amends  lent  will  be  reflected  in  the 
burden  issociated  with  rule  204-1. 

In  ad(  ition,  it  is  estimated  that  each 
year  ap  troximately  thirty  investment 
adviser  will  be  required  to  complete 
Schedu  e  H  as  part  of  an  initial 
applica  ion  for  registration  on  Form 
ADV.  ai  d  that  each  adviser  required  to 


complete  Schedule  H  would  incur  six 
burden  hours  in  addition  to  the  time 
currently  necessary  to  complete  Form 
ADV.  This  increase  in  burden  will  be 
reflected  in  the  burden  associated  with 
rule  203-1  (Fonn  ADV). 

The  burden  hours  associated  with 
rule  204-1  are  likely  to  decline  after  the 
amendments'  first  year.  In  future  years, 
each  adviser  amending  its  Form  ADV 
would  merely  need  to  make  any 
necessary  changes  to  its  existing  wrap 
fee  brochure.  The  Commission  estimates 
that  the  changes  will  take  significantly 
less  than  six  hours  necessary  to  prepare 
the  brochure  initially. 

The  amendments  to  rule  204-^3  would 
require  an  adviser  to  deliver  its 
Schedule  H  to  prospective  clients  of  the 
wrap  fee  program,  and  offer  to  deliver 
it  annually  to  existing  clients  of  the 
program,  in  lieu  of  the  disclosure         « 
document  required  by  the  rule  to  be 
delivered  to  the  adviser's  other  clients. 
Because  the  amendments  to  rule  204-3 
would  merely  require  the  delivery  of  a 
specific  wrap  fee  disclosure  document 
to  certain  clients  in  lieu  of  the  delivery 
of  a  more  general  disclosure  document, 
the  Commission  estimates  that  the 
amendments  to  rule  204-3  will  not 
increase  the  burden  on  advisers  in 
complying  with  the  rule. 

General  comments  may  be  directed  to 
Gary  Waxman  at  the  address  below. 
Comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  John  J.  Lane. 
Associate  Executive  Director,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549.  and 
Gaiy  Waxman.  Qearance  Officer.  Office 
of  Information  and  Regulatory  Afiairs. 
Paperwork  Reduction  Act  numbers 
3235-0049;  3235-0048,  and  3235-0047. 
Office  of  Management  and  Budget,  room 
3226.  New  Executive  Office  Building. 
Washington.  DC  20543. 

Dated:  January  24, 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-3316  Filed  2-11-94;  8:45  am] 
BnuNO  cooe  a»ie-oi-ii 


Federal  Register  /  Vol.  59,  No.  30  /  Mpnday,  February  14,  1994  /  Notices 


6983 


[Releaee  No.  34-33584;  File  No.  SR-Amex- 
93-4q 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Temporary 
Accelerated  Approval  to  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  for  Execution  of  Odd-lot 
Market  Orders 

February  7. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  27, 1993, 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  February  4, 1994,  the 
Amex  submitted  Amendment  No.  1  to 
the  proposed  rule  change  in  order  to 
clarify  the  duration  of  this  pilot 
extension.!  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  ^ 

The  Amex  proposes  to  implement  on 
a  permanent  basis  its  existing  pilot 
procedures  vinder  Exchange  Rule  205 
requiring  execution  of  odd-lot  market 
orders  at  the  prevailing  Amex  quote 
with  no  dinierential  charged.  In  order  to 
permit  the  pilot  program  to  continue 
without  interruption,  the  Exchange  also 
requests  that  the  existing  program  be 
extended  for  an  additional  six  month 
period  in  order  to  provide  the 
Commission  with  the  further 
opportunity,  if  necessary,  to  assess  the 
operation  of  the  program  beyond 
February  8, 1994.» 

The  complete  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 


*  See  letter  from  Geraldine  M.  Brindisi.  Corporate 
Secretary,  Amex,  to  Diana  Luka-Hopton,  Branch 
Chief.  Division  of  Marltet  Regulation,  SEC,  dated 
February  4, 1994  ("Amendment  No.  1"). 

2  The  Amex  original  requested  that  this  pilot 
program  be  extended  for  an  additional  three 
months.  However,  at  the  Commission's  request,  the 
Amex  has  agreed  to  extend  the  pilot  until  August 
8, 1994,  In  order  to  provide  the  Commission  with 
further  opportunity  to  review  the  Exchange's 
request  for  permanent  approval  of  the  pilot 
ptooedures.  See  Amenibnent  No.  i.  supra,  note  1. 
The  Exchange  seeks  accelerated  approval  of  the  six 
month  extension  Included  in  the  proposed  rule 
change  in  order  to  allow  the  pilot  program,  which 
expiree  on  February  B.  1994,  to  continue  without 
interruption.  See  letter  torn  Geraldine  M.  Brindisl, 
Corporate  Secretary,  Amex.  to  Diana  Luka-Hopson, 
Branch  Chief,  Division  of  Market  Regulation,  SEC. 
dated  February  1, 1994. 


the  Secretaiy,  Amex,  and  at  the 
Commission. 

XL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  exchanged  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  sudi 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  has  approved,  on  a 
pilot  basis  extending  to  February  8, 
1994,  amendments  to  Exchange  Rule 
205  to  require  the  execution  of  odd-lot 
market  orders  at  the  prevailing  Amex 
quote  with  no  odd-lot  diH'erential.s 
These  procedures  initially  were 
approved  by  the  Commission  on  a  pilot 
basis.*  and  subsequently  were  extended 
seven  times.' 

Under  the  pilot  procedures,  odd-lot 
market  orders  with  no  qualifying 
notations  are  executed  at  the  Amex 
quotation  at  the  time  the  order  is 
represented  in  the  market,  either  by 
being  received  at  the  trading  post  or 
through  the  Exchange's  Post  Execution 
Reporting  ("PER")  System. 
Enhancements  to  the  PER  system  have 
been  implemented  to  provide  for  the 
automatic  execution  of  odd-lot  market 
orders  entered  through  PER.  For 
purposes  of  the  pilot  program,  odd-lot 
limit  orders  that  are  immediately 


'  See  Securities  Exchange  Act  Release  No.  32726 
(August  «,  1993).  S«  FR  43394  (August  16. 1993) 
(approving  File  No.  SR-Amex-93-24). 

*  See  Securities  Exchange  Act  Release  No.  2644S 
(January  10, 1989).  54  FR  2248  ()anuary  19. 1989) 
(approving  File  No.  SR-Amex-e8-23). 

•  See  Securities  Exchange  Act  Release  Nos.  32726 
(August  9. 1993).  Sa  FK  43394  (August  16.  1993) 
(approving  File  No.  SR-Amex-93-24):  31826 
(February  5. 1993)  58  FR  8434  (February  12,  1993) 
(approving  File  No.  SR-Amex-93-06);  30305 
(January  30, 1992).  57  FR  4653  (Fefaniary  6,  1992) 
(approving  File  No.  SR-Amex-92-04):  29922 
(November  a,  1991).  56  FK  56409  (November  19, 
1991)  (approving  File  No.  SR-Amex-91-30):  29166 
(May  9. 1991).  56  FR  22466  (May  15. 1991) 
(approving  File  No.  SR-Amex-91-09);  28758 
(January  10. 1991).  56  FR  1656  (January  16. 1991) 
(approving  File  Na  SR-Amex-90-39):  and  27590 
(January  S.  1990).  55  FK  1123  (January  11. 1990) 
(approving  File  Na  SR-Amex-«»-31). 


executable  based  on  the  Amex  quote  at 
the  time  order  is  received,  at  the  trading 
post  or  through  PER.  are  executed  in  th* 
same  manner  as  odd-lot  market  orders. 
The  Exchange  proposes  that  the  pilot 
program  applicable  to  odd-lot  execution 

Erocedures  be  approved  on  a  permanent 
asis.  The  Exchange  believes  that 
current  odd-lot  execution  procedures 
under  the  pilot  program  have  resulted  in 
superior  customer  executions,  in  terms 
of  price  and  time  of  execution, 
compared  to  previous  odd-lot 
procedures  under  Rule  205.«  Odd-lot 
market  orders  as  well  as  executable  odd- 
lot  limit  orders,  entered  in  the 
Exchange's  PER  system  or  directly  with 
the  specialist  after  a  regular  opening  or 
a  reopening  following  a  trading  halt, 
receive  an  immediate  automatic 
execution  at  the  displayed  Amex  bid  or 
offer;  odd-lot  market  orders  entered 
before  the  opening  or  reopening  are 
accumulated  and  automatically 
executed  at  the  price  of  the  opening  or 
reopening  transaction  without  a 
differential. 

Because,  except  for  odd-lot  market 
orders  entered  prior  to  the  opening, 
execution  of  such  orders  is  not  based  on 
a  subsequent  round-lot  transaction,  as 
previous  market  order  procedures  under 
Rule  205  required,  the  Amex  believes 
odd-lot  market  orders  (as  well  as  odd- 
lot  limit  orders  executable  at  the  time 
entered)  are  executed  without  delay  at 
prices  reflecting  market  conditions  at 
the  time  the  order  is  entered,  with  the 
customer  receiving  a  report  more 
quickly.  This  is  particularly  important 
with  respect  to  odd-lot  orders  in  less 
frequently  traded  issues,  which,  under 
former  Rule  205  procedures,  could  have 
been  subject  to  significant  execution 
delays. 

The  added  system  efficiencies  and 
greater  timeliness  of  executions 
provided  by  the  pilot  procedures, 
together  with  the  opportunity  for 
improved  price  executions,  have 
resulted  in  significant  customer  benefits 
compared  to  prior  procedures. 

In  order  to  permit  the  pilot  program 
to  continue  without  interruption,  the 
Exchange  also  requests  that  the  existing 
program  be  extended  for  an  additional 
six  month  period  in  order  to  provide  the 
Commission  with  further  opportunity,  if 
necessary,  to  assess  the  operation  of  the 
program  beyond  February  8. 1994. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  sections  65>)  and 


•The  Commission  note*  that,  prior  to  approval  of 
the  current  procedures  on  a  pilot  basis,  see  lupn 
note  4,  odd- lot  market  orders  were  executed  at  the 
price  of  a  subsequent  round-lot  transaction,  plus  or 
minus  an  odd-lot  dealer  diflerentlaL 
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llA(a)(l)-of  the  Act  in  general  and 
hirthers  the  objectives  of  section  6(b)(5) 
in  particular  in  that  it  facilitates  the 
economically  efficient  execution  of  odd- 
lot  transactions,  and  is  intended  to 
result  in  improved  execution  of 
customer  oniers. 

fl.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
SecUon,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
'  office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93-45 
and  should  be  submitted  by  March  7, 
1994. 

IV.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Propmed  Rule  Change 

In  regard  to  the  six  month  extension 
of  the  Amex's  odd-lot  execution  pilot 
program,  the  Commission,  for  the  same 
rationale  discussed  in  its  previous 
orders  regarding  these  procedures,' 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular 
with  the  requirements  of  sections  6(b}  a 
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and  ll|A(a)(l)o  of  the  Act  and  the  rules 
and  regulations  thereunder.  The 
Comm  ssion  believes  that  the  revised 
proce(  ures,  which  provide  for  pricing  of 
odd-la ;  maricet  orders  at  the  prevailing 
Amex  juote  rather  than  at  the  execution 
price  (  f  a  subsequent  transaction, 
shouk  provide  investors  with  more 
timely  execution  of  these  orders. 
Moreo  /er,  these  orders  should  receive 
less  coktly  executions  than  imder  the 
former  procedures  because  no 
differaatial  will  be  charged.  In  addition, 
the  Ex  Jiange  has  implemented 
enhani  :ements  to  its  PER  system  for  the 
autom  itic  execution  of  odd-lot  market 
orders  as  set  forth  in  the  Commission's 
order  i  pproving  the  use  of  the  pilot 
progra  n  procedures.io 

In  it  previous  orders.ii  the 
Comm  ssion  asked  the  Amex  to  analyze 
the  difference  in  executions  between 
using  fie  Intermarket  Trading  System 
("ITS't  consolidated  best  bid  or  offer  as 
compved  with  the  Amex  quote  without 
the  dil  ferential.  Specifically,  the 
Comm  ssion  expressed  interest  in 
wheth  IT  customers  are  receiving  the 
best  ej  ecution,  both  in  terms  of  price 
and  til  le,  using  the  new  Amex  system. 
The  O  immission  was  also  interested  in 
the  fea  sibility  of  implementing  an  odd- 
lot  pri  nng  system  using  the  ITS  best  bid 
or  offe "  and  no  differential. ^2 

In  n  sponse,  the  Amex  submitted  the 
requej  ted  information  with  respect  to 
the  dil  Terence  in  executions  between  the 
ITS  be  it  bid  or  offer  and  the  Amex  quote 
to  the  Commission  on  January  9, 1991, 
April ;  2, 1991.  October  25, 1991, 
Februj  ry  4, 1993,  August  3, 1993  and 
Noven  ber  16,  1993.13  The  Amex  data 
indica  ed  that  the  pilot  procedures 
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.C  78k-l(a)  (1988). 
Securities  Exchange  Act  Release  No.  26445. 
te  4,  for  a  description  of  the  Exchange's 
I  irocedares  and  the  Commission's  rationale 
appr*ving  those  procedures  on  a  pilot  basis.  The 
discussi  >n  in  the  aforementioned  order  is 
incorpoi  ited  by  reference  Into  this  order. 
See  tupra.  note  S. 


'  See  supra,  note  5. 
•15U.S.C78f(198e). 
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The  Commission  has  approved  amendments  to 
New  York  Stock  Exchange's  ("NYSE")  rules 
li  corporate  the  ITS  quote  into  the  NYSE 
'  I  iricing  procedures  through  the  use  of  the 
( ing  Quote  CBPQ").  See  Securities 
Act  Release  No.  27981  (May  2.  1990).  55 
(May  9.  1990)  (File  No.  SR-NYSE-90-06). 
letters  from  Ame  G.  Michelson.  Senior  Vice 
',  >.  Tola]  Quality-  Floor  Members,  Amex.  to 
;  >tekler.  Attorney.  Division  of  Market 
n.  SEC.  dated  November  16,  1993,  and  to 
'.  l^wson.  Assistant  Director,  Division  of 
;ulation.  SEC  dated  August  3. 1993: 
Michael  Cavalier.  Assistant  General 
Regulatory.  Legal  ft  Regulatory  Policy 
Amex.  to  Diana  Luka-Hopson.  Branch 
'Lsion  of  Market  Regulation,  SEC  dated 
3.  1993:  letters  from  Jules  L  Winters. 
)  Vice  President.  Operations.  Amex.  to 
.  L  Kramer,  Assistant  Director,  Division  of 
iUgulation.  SEC  dated  January  8. 1991. 
"■  1991  and  October  23, 1991. 
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provide  a  superior  execution  for  a 
substantial  majority  of  odd-lot 
executions.  Accordingly,  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  for  an 
additional  six  months  to  enable  the 
Commission  to  review  fully  the  Amex 
reports  and  to  enable  the  pilot  to 
continue  without  interruption  during 
the  Commission's  review.  The 
Commission,  however,  remains 
concerned  that  some  odd-lot  orders 
could  receive  executions  at  less  than  the 
best  available  price  since  the  Exchange's 
pricing  formula  does  not  include 
quotations  from  other  markets.^* 
Nevertheless,  due  to  the  relatively  low 
number  of  odd-lot  market  orders  on  the 
Amex,"  the  percentage  of  Amex  quotes 
that  are  worse  than  the  ITS  best  bid  or 
offer,  and  the  benefits  to  customers 
under  the  pilot  program  procedures  as 
compared  to  the  former  pricing 
procedures,  the  Commission  believes 
that  it  is  acceptable  to  continue  the 
pilot's  current  pricing  procedures  for  an 
additional  six  months.  During  that 
period,  the  Commission  requests  that 
the  Exchange  continue  to  monitor  the 
pilot  and  provide  data  on  the  number  of 
Amex  quotes  executed  that  are  worse 
than  the  ITS  consolidated  best  bid  and 
offer  and  on  the  number  of  odd-lots  as 
a  percentage  of  total  Exchange  share 
volume  and  of  the  total  number  of 
trades.  Moreover,  the  Commission 
remains  interested  in  the  feasibility  of 
implementing  an  odd-lot  pricing  system 
using  the  ITS  best  bid  and  offer  and  no 
differential.  Accordingly,  the 
Commission  requests  that  the  Amex 
include  in  its  monitoring  report  the 
feasibility  and  cost  of  developing  such 
a  plan,  along  with  a  projected  time 
frame  for  potential  implementation.  The 
Commission  requests  that  the  Amex 
submit  its  report  on  these  matters  by 
May  8, 1994. 

The  Commission  finds  good  cause  for 
granting  partial  temporary  approval  of 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
This  will  p>ermit  the  pilot  program  to 
continue  on  an  iminterrupted  basis.  In 
addition,  the  procedures  the  Exchange 
piT>poses  to  continue  using  are  the 
identical  pnxedures  that  were 
published  in  the  Federal  Register  for 
the  full  comment  period  and  were 
approved  by  the  Commission,  is 


"See  supra,  note  12. 

>s  See  footnote  9  of  Securities  Exchange  Act 
Release  No.  29922  (November  6. 1991),  56  FR 
58409.  . 

<•  No  comments  were  received  in  connection  with 
the  proposed  rule  change  which  implemented  these 
prt>cedure8.  See  supra  note  4. 
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A  is  therefore  ordered.  Pursuant  ttr 
section  19(b)(2)  i'  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-93- 
45)  is  approved  for  a  six  month  period 
ending  on  August  8, 1994. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  i« 
Margaret  H.  McFarUmd. 
Deputy  Secretary. 

IFR  Doc  94-3320  Filed  2-11-94;  8:45  am] 
MUMQ  COM  iOtfr4t-H 


[Rflleeee  No.  34-33587;  File  No.  8R-B8E- 
93-iq 

Self-Regulatory  Organlzatlows;  FHIng 
of  Proposed  Rule  Ctiange  by  the 
Boston  Stock  Exchange.  Inc.  Relating 
to  the  Insider  Trading  and  Securities 
Fraud  Enforcement  Act  of  1968 

February  7, 1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  8, 1993,  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  bdow,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  January  13, 
1994,  the  BSE  submitted  to  the 
Commission  Amendment  Na  1  to  the 
proposal.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  (kganizatkui's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  amend  its  rules  to 
supplement  the  provisions  of  the  Insider 


"15  U.S.C  78»{b)(2)  (19*81 

••17  CFR  20a30-3(a)(12)  (1991), 

MS  U.S.C  78«(b)(l). 

'  See  letter  from  Karea  A.  Aluise.  Assistant  Vice 
President,  BSE  to  Sandra  Sciole.  Branch  Chief, 
Exchange  Regulation.  Division  of  Market 
Regulation,  Commission,  dated  January  13, 1994. 
The  BSE  submitted  a  letter  to  the  Commission 
adding  language  to  the  proposal  and  its 
corresponding  exhibits  which  claxiSas  that  the 
BSE's  insider  trading  rules  are  designed  to  require 
members  and  associated  persons  to  attempt  to 
detect  securities  transactions  which  they  reasonably 
betiere  may  have  tnvoived  the  misuse  of  material. 
non-pubhc  inibnnMkm.  In  this  regud,  this  letMr 
amanrfmaiit  nakaa  bIm  changes  to  dke  propoeal 
and  iu  exhitaita.  Thk  keow  amendmaat  deleted  the 
laa(  sesuence  In  paragraph  1  of  ExhibM  4  which 
stated,  "This  list  shall  be  updated  as  associaiad 
persoiu  leave  or  join  the  firm.**  It  also  added  "trade 
confirmations  and"  after  the  word  "duplicate"  In 
the  first  sentence  In  Exhibit  4,  paragraph  la,  and  it 
changed  the  dale  in  Exhit>it  3,  the  Sample 
Memoenhip  Bulletin,  bvn  March  31, 1994  to  April 
30.  igM. 


Trading  and  Securities  Fraud 
EnfOTcement  Act  of  1988  ("ITSFEA*!. 

n.  Self-R^nlatory  Oi:gaaisatioB's 
Statoaent  of  the  Parpoee  of,  aad 
Statutory  Basis  for,  the  Prapeeed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pxupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'* 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  supplement  section  15(f)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  the  ITSFEA,  by  requiring 
every  member  organization  of  the 
Exchange  to  establish  maintain  and 
enforce  written  policies  and  procedures 
reasonably  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  member  and  any 
jwrson  associated  with  the  member.  In 
addition,  it  requires  that  all  members 
who  are  required  to  file  SEC  Form  X- 
17A-5  ("FOCUS  Reports")  with  the 
Exchange  on  an  annual  basis  must 
submit  with  their  FOCUS  Reports  a 
signed  statement  of  compliance  with 
this  rule.  Finally,  it  establishes 
minimum  standards  for  compliance 
with  the  record-keeping  requirements  of 
this  rule,  and  requires  disclosure  by 
members  and  associated  persons  to  the 
Exchange's  Surveillance  Department  of 
any  securities  transaction  that  the  firm 
reasonably  believes  may  have  involved 
the  misuse  of  material,  non-public 
information. 

Supplementary  Material  .02  defines 
conduct  that  would  constitute  the 
misuse  of  material,  non-public 
informatian.  including,  but  not  limited 
to,  (1)  trading  in  any  securities,  or  in 
any  related  securities,  options  or  other 
derivative  securities  of  a  corporation 
while  in  possession  of  material  non- 
public information  concerning  that 
corporation:  (2)  trading  in  any 
underlying  security  or  related  options  or 
other  derivative  securities  concerning 
imminent  transactions  in  the  imderlying 
security  cm-  related  securities:  aiwl  (3) 
disclosing  to  another  person  or  entity 
information  described  in  (1)  or  (2)  above 
for  the  purpose  of  fecilitating  the  misuse 


of  such  material,  non-public 
information. 

The  scope  of  the  aforementioned 
definition  is  intended  to  be  consistent 
with  the  goal  of  section  15(0  of  the  Act 
and  ITSFEA  to  prevent  the  misuse  of 
material,  non-pubhc  information,  llils 
definition  should  be  broad  enough  to 
encompass  frtmtrunning,  trading  on  the 
basis  of  material  corporate  inside 
information,  tipping  and 
misappropriating  material  corporate 
inside  information. 

Supplementary  Material  .02  defines 
the  term  "associated  person"  or  "pwson 
associated  with  a  member"  as  any 
I}artner,  officer,  director,  or  branch 
manager  of  a  member  (or  any  person 
occupying  a  similar  status  or  performing 
similar  functions),  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with  a 
member,  or  any  emplojwe  of  a  member. 

Supplementary  Material  .03  requires 
menwers  to  establish,  maintain  and 
enforce  certain  policies  and  procedures 
purmant  to  this  rule.  Spedfically. 
members  would  be  reqiured  to  (1) 
advise  all  associated  persona  in  writing 
of  the  prohibition  agidnst  the  misuse  of 
material,  non-public  information;  (2) 
maintain  for  at  least  three  years,  the  first 
two  yeara  in  an  easily  aooeesible  place, 
signed  statements  from  the  member  and 
all  associated  {>ersons  of  the  member, 
affirming  their  awareness  of  and 
agreement  to  abide  by  the  above 
mentioned  prohibitions;  (3)  maintain  for 
at  least  three  years,  the  first  two  years 
in  an  easily  accessible  place,  account 
statements  of  all  brokerage  accounts 
(excluding  mutual  fund  and  moiwy 
market  accounts)  in  which  an  associated 
person  either  has  a  direct  or  indirect 
interest  or  makes  investment  decisions; 
(4)  periodically  review  all  such 
brokerage  accounts  for  the  purpose  of 
detecting  those  securities  transactions 
that  the  firm  reasonably  betteves  may 
have  involved  the  misuse  of  material, 
non-public  information;  and  (5)  identify 
and  document  business  dealings  the 
-member  may  have  with  pubUcly  traded 
corporations  that  may  result  in  the 
member  receiving  material,  non-public 
information. 

The  standards  contained  in  .03  are 
intended  to  be  minimum  standards  for 
compliance  with  the  recmd-keeping 
requirements  of  the  Act  and  this  rule. 
Adherence  to  these  standards  will  not 
necessarily  constitute  compliance  with 
the  Act  and  the  rule  for  all  members. 
The  adequacy  of  any  one  member's 
pobdes  and  procedures  %vill  depend  on 
the  nature  of  that  member's  business. 

Supplementary  Material  .04  and  the 
member  bulletin  (see  Exhfliit  3)  describe 
a  set  of  forms,  denominated  as  the 
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"Sample  ITSFEA  Compliance 
Procedures,"  which  may  be  used  by 
"eligible  members"  to  satisfy  the  record- 
keeping and  filing  requirements  of  the 
Act  and  this  rule.  "Eligible  members," 
are  member  organizations  and  sole 
Exchange  members  that  do  not  carry  or 
introduce  customer  accounts  and  for 
whom  the  Exchange  is  the  designated 
examining  authority  ("DEA"). 

Specifically,  the  Sample  ITSFEA 
Compli^ce  Procedures  require:  (1)  All 
associate  persons  to  disclose  each 
securities  account  in  which  they  have  a 
direct  or  indirect  financial  interest,  or 
make  investment  decisions;  (2)  all 
associated  persons  to  disclose  whether 
they  are  an  officer,  director  or  10% 
shareholder  in  a  company  whose  shares 
are  publicly  traded:  (3) 
acknowledgement  by  all  associated 
persons  that  they  understand  and  will 
abide  by  the  prohibition  against  the 
misuse  of  material,  non-public 
information:  (4)  written  statement  by  a 
senior  officer,  partner  or  sole  proprietor 
that  such  person  ensures  that  all  of  the 
ITSFEA  compliance  procedures  are 
being  followed,  including  the  periodic 
review  of  all  accounts  and  trading 
activities  of  associated  persons. 

The  Sample  ITSFEA  Compliance 
Procedures  arfi  intended  to  constitute 
the  minimum  policies  and  procedures 
required  by  the  Act  and  this  rule;  their 
use  does  not  ensure  compliance  with 
the  record-keeping  and  filing 
requirements. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade 
through  the  prevention  of  fraudulent 
and  manipulative  acts  and  practices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  buiden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
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be  oppropriate  emd  publishes 
for  so  finding  or  (ii)  as  to 
self-regulatory  organization 
the  Commission  will: 
By  order  approve  the  proposed 
ge,  or 

itute  proceedings  to  determine 
whethertthe  proposed  rule  change 
disapproved. 

Soliditatioo  of  Comments 


Interei  ted  persons  are  invited  to 
submit  V  Titten  data,  views  and 
argumeifs  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretar ',  Securities  and  Exchange 
Commis  (ion,  450  Fifth  Street,  NW., 
Washing  ton,  DC  20549.  Copies  of  the 
submiss  on,  all  subsequent 
amendn  ents,  all  written  statements 
with  res  >ect  to  the  proposed  rule 
change  t  lat  are  filed  with  the 
Commis  iion,  and  all  written 
commiu  ications  relating  to  the 
propose  rule  change  between  the 
Commis  :ion  and  any  person,  other  than 
those  thi  t  may  be  withheld  from  the 
public  ii  accordance  with  the 
provisio  is  of  5  U.S.C.  552,  will  be 
availabli  <  for  inspection  and  copying  at 
the  Com  nission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washing  ton,  DC  20549.  Copies  of  such 
filing  wi  1  also  be  available  for 
inspecti(  in  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  1 8fer  to  File  No.  SR-BSE-93-19 
and  shof  Id  be  submitted  by  March  7, 
1994. 

For  tha|Commissi 
Market 
authority 
Mai'garel  H.  McFarland, 

Deputy  Si  Kretary. 
(FRDoc 
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Organizations;  Filing 
Effectiveness  of 
Rule  Change  by  ttie  Chicago 
Ekchanga,  Inc.  to  Extend  a 
il  gainst  Duas  Given  to 
Registei  ed  Market  Makers  for  Trading 
the  Chi<  ago  Stock  Basket 

February  7, 1994 
Pursuant  to  section  19(b)(1)  of  the 
Exchange  Act  of  1934 
15  U.S.C.  78s(b)(l),  noUce  is 
^ven  that  on  February  3, 1994, 
Stock  Exchange,  Inc. 
or  "Exchange")  filed  with  the 
and  Exchange  Commission 
("Comn^ission"  or  "SEC")  the  proposed 


rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  a 
credit  against  dues  given  to  registered 
'Market  Makers  in  the  Chicago  Stock 
Basket  ("CXM"),  for  trading  the  CXM 
through  March  31. 1994.i  Proposed  new 
language  is  italicized  and  deleted 
language  is  bracketed: 

Membership  Dues  and  Fees 

Member  Dues  (all  members):  $3,200  per 
annum,  payable  monthly  in  equal 
installments 

Through  [January]  March  31. 1994, 
registered  Market  Makers  in  the  CXM 
will  be  given  a  credit  towards  their 
monthly  installment  of  their  dues  at  the 
rate  of  $1  for  each  contract  of  CXM  that 
they  trade.  The  maximum  credit  given 
to  any  registered  Market  Maker  in  the 
CXM  piu^uant  to  the  preceding 
sentence  shall  be  $15  per  day  up  to  a 
maximum  of  $266  per  month. 

n.  Self-Regulatory  Organization's 
Statemenfef  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vnth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>  This  credit  becama  eHective  in  SecuritiM 
Exchange  Act  ReleiM  No.  33380  (DKembw  23, 
1993).  58  FR  69416  (December  3a  1993)  (File  No. 
SR-CHX-93-32).  Accordii^  to  the  CHX.  the  credit 
applies  only  to  CXM  trade*  for  a  registered  Market 
Maker's  proprietary  market  making  account 
Telephone  conversation  between  David  T.  Rusoff. 
Foley  a  Lardner.  and  Beth  Stekler.  Attorney. 
Division  of  Market  Regulation.  SEC.  on  December 
14. 1993. 

For  further  discussion  of  the  market  structure  for 
trading  the  CXM  and,  in  particular,  of  the  rule  of 
registered  Market  Makers,  see  Securities  Exchange 
Act  Release  No.  330S3  (October  15, 1993),  58  FR 
54610  (October  22, 1993)  (File  No.  SR-CHX-93-18) 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  encourage  more  trading  and 
partidpatioo  in  the  CXM  product  by 
registered  Market  Makers.  This  filing 
will  extend  the  credit  towards  dues  for 
trading  in  the  CXM  to  March  31, 1994, 
from  its  current  January  31, 1994 
expiration  date. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  prop>osed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Reg/iilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chan^  and  Timing  for' 
Commission  Act 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
impKwed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
lime  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  fcnegoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  wlh  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-05 
and  should  be  sulraiitted  by  March  7, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Depufy  Secretary. 

(FR  Doc  94-3321  Filed  2-11-94;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Iwwwediale  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  inc.  to 
Establish  a  Temporary  PoHcy  Relating 
to  the  Automatic  Execution  Feature  of 
me  Midwest  Automated  Execution 
System. 

February  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  26, 1994. 
the  Chicago  Stock  Exchange.  Inc. 
("CHX"  or  "Exchange^  filed  Kith  the 
Securities  and  Exchange  Commission 
("Commission")  the  propK)sed  rule 
change  as  described  in  Items  I,  n  and  lU 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
February  3, 1994,  the  CHX  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change. » The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Oi;ganizatiea's 
Statement  ef  the  Terms  of  Suhstance  of 
the  Proposed  Rule  Change 

The  CHX  has  published  to  its 
members  a  temporary  policy  »  relating  to 
the  automatic  execution  feeture  of  the 
Midwest  Automated  Execution 
("MAX")  System  which,  inter  alia, 
automates  The  Exchange's  Guaranteed 
Execution  System  ("BEST  System"/' 
pursuant  to  Article  XX.  Rule  37  of  the 
CHX  Rules.  3 

n.  Self-Regulatory  L  „ 

Statement  of  the  Purpose  of,  ^^ 

Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  wit^Llhe  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  charge.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  beknv.  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Recently,  the  Exchange  has 
experienced  an  abnormal  influx  of 
orders  through  the  MAX  system  at  the 
same  time  that  a  certain  analyst'  report 
is  broadcast  on  cable  T.V.  Because  of  the 
near  Instantaneous  automatic  execution 
feature  of  the  MAX  system,  the 
executions  of  those  orders  are  taking 
place  before  the  quotes  for  those  stocks 
can  be  updated  to  reflect  the  analyst's 
comments. 

The  MAX  system  automates  the 
requirements  of  Rule  37  of  Article  XX 
which  guarantees  executions  at  the  best 
market  up  to  a  certain  size  for  agency 
orders.  Paragraph  7  under  Rule  37 


>  See  iener  from  I  Cni%  Lons,  Folejr  a  Lardner, 
to  Louis  A.  Raodazxo,  Atiomey,  Cacnmiaskiii.  dated 
February  2. 1994.  Amendment  No.  1  nodifiea  the 
CHX's  proposal  to  provide  for  a  "sunset"  provision 
whereby  the  elTectivenesa  of  the  filing  win 
terminate  sbcty  days  from  the  release  date  of  this 
notice. 


»The  eflectiveneas  of  the  propocal  will  lemiinaie 
on  April  S,  1994.  See  AmeodmMtt  Na  1.  tupn  note 
1. 

"•The  temporary  policy  stales  that  in  an  effort  to 
ensure  accurate  executions  to  the  customers,  the 
Committee  on  Floor  Procedures  has  decided  that 
once  the  analyst's  report  Is  broadcast,  the  aulo- 
execuikm  qrstaai  will  be  tamed  off  and  all  iseaes 
will  be  executed  nwnaally.  Aft«  the  tae««  ie 
named,  and  two  niembais  from  the  Caamtttae  on  ' 
Floor  Procedure  agree  that  there  la  no  loogar  aa 
Influx  of  orders  in  this  I— a.  the  syttam  will  be  set 
back  to  autofnaiic  axecutloB.  All  spedabsts  tn 
reminded  that  during  the  parkid  thai  the  syaiaBi  b 
set  to  manual,  it  U  tboli  reapooaibUity  to  properly 
price  all  orders  within  the  coMexl  of  iha  CHX  rules. 
The  ConuoUtea  on  Floor  ProcaduM  and 
SurveilUnca  will  review  all  trades  la  the  aflacied 
issues  to  insure  that  proper  reports  aia  giveo  M  tfar 
customers.  This  will  be  on  a  trial  procedure  only. 


6988 


Federal  Register  /  Vol.  59. 


allows  specialists  and  floor  brokers  to 
seek  relief  from  the  requirements  of  the 
BEST  system  in  unusual  trading 
situations.  *  The  Committee  on  Floor 
Procedures  has  determined  that  the 
broadcast  of  the  above  described  report 
creates  unusual  trading  situations  that 
warrant  relief  bom  the  automatic 
execution  featiue  for  a  short  period  of 
time  so  that  proper  quotes  can  be 
entered.  As  a  result,  the  purpose  of  the 
proposed  rule  change  is  to  published 
the  Committee  on  Floor  Procedure's 
determination  to  all  trading  floor 
members.  > 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maiket  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange's  Floor 
Procedures  Committee. 

in.  Date  of  ECfiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
-Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  resf)ect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-^ 
thereunder.  At  any  time  vtithin  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


♦  CHX  Rule  37,  Paragraph  7  states  that  in  unusual 
trading  situations,  a  specialist  or  floor  broker  may 
seek  relief  from  the  requirements  of  Rule  37, 
Paragraphs  1  through  6  from  two  members  of  the 
Committee  on  Floor  Procedure  or  a  designated 
member  of  the  Exchange  staff  who  would  have 
authority  to  set  execution  prices. 

s  As  noted  above,  the  proposal  is  in  effect  for  a 
temporary  sixty  day  period.  By  that  time  the 
Commission  expects  that  OiX  to  develop  systems 
capability  to  implement  manual  execution  on  a 
stock-by-stock  tnsis. 


Jo.  30  /  Monday,  February  14,  1994  /  Notices 


interest,  or  the  protection  of  investors, 
or  otherv  ise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solic  tation  of  Comments 

Interes  ed  persons  are  invited  to 
submit  u  ritten  data,  views  and 
argimien  s  concerning  the  foregoing. 
Persons  i  laking  written  submissions 
should  fi  e  six  copies  thereof  with  the 
Secretarj ,  Securities  and  Exchange 
Commiss  ion,  450  Fifth  Street,  NW., 
Washing  on,  DC  20549.  Copies  of  the 
submissi  )n,  all  subsequent 
amendm  ints,  all  written  statements 
with  res{  ect  to  the  proposed  rule 
change  tl  lat  are  filed  with  the 
Commiss  ion,  and  all  written 
commun  cations  relating  to  the 
proposec  rule  change  between  the 
Commiss  ion  and  any  person,  other  than 
those  tha  1  may  be  withheld  from  the 
public  in  accordance  with  the 
provisioi  s  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Corns  lission's  Public  Reference 
Room,  4!  0  Fifth  Street,  NW., 
Washing  on.  DC  20549.  Copies  of  the 
filing  wi  I  also  be  available  for 
inspectic  n  and  copying  at  the  principal 
office  of  he  CHX.  All  submissions 
should  n  fer  to  File  No.  SR-CHX-94-2 
and  shou  Id  be  submitted  by  March  7, 
1994. 

For  the 
Market  R^ulation 
authority. 

Margaret 


Commission,  by  the  Division  of 
pursuant  to  delegated 


1.  McFarland, 


Deputy  Se  7retary. 
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[Release  llo.  34-33586;  File  No.  SR-PSE- 
S3-03] 

Self-Reg  jjatory  Organizations;  Pacific 
Stock  El  change.  Inc.;  Order  Approving 
Propose  1  Rule  Change  and  Notice  of 
Filing  an  J  Order  Granting  Accelerated 
Approve  of  Amendment  No.  1  to  the 
Propose  I  Rule  Change  Relating  to 
Waiver  of  Maximum  Bid/Ask 
Differentials  in  individual  Equity 
Options 

February 

OnFeBruary 
Exchang( 
submi 
Exchangi 
or "SEC* 
of  the 
("Act")* 


Se  :urities  1 


proposec 
Floor  O^cials 


>  15  U.S.( 
»17CFR 


1994 

9, 1993,  the  Pacific  Stock 
,  Inc.  ("PSE"  or  "Exchange") 
'  to  the  Securities  and 
Commission  ("Conmiission" 
pursuant  to  section  19(b)(1) 
Exchange  Act  of  1934 
md  Rule  19b-4  thereunder,2  a 
rule  change  to  permit  two 
to  waive,  on  a  case-by- 


7es(b)(l)  (1982). 
l40.19b-4  (1993). 


case  basis,  the  required  maximum  bid/ 
ask  diffierentials  for  options  when  the 
bid/ask  differential  in  the  security 
underlying  an  options  contract  is  greater 
than  one-half  of  a  point.  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  De^mber  23, 
1993.3  No  comments  were  received  on 
the  proposed  rule  change.  On  February 
7, 1994,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.*  This  order  approves  the 
proposal. 

Tne  Exchange  proposes  to  amend  its 
rule  establishing  the  maximum  bid/ask 
differentials  that  may  be  created  in 
making  a  market  in  options  contracts. 
Rule  6.37(b)(1)  currently  provides,  for 
example,  that  a  Market  Maker  may  bid 
and/or  offer  so  as  to  create  differences 
of  no  more  than  one-quarter  of  a  point 
between  the  bid  and  the  offer  when  the 
bid  is  less  than  $2.  The  current  rule  also 
provides,  however,  that  the  Exchange's 
Options  Floor  Trading  Committee 
("Committee")*  may  establish 
maximum  spreads  other  than  those 
specified.  Additionally,  Rule  6.37(b)(1) 
also  currently  provides  that  in  the  event 
the  bid/ask  differential  in  the 
underlying  security  is  greater  than  the 
bid/ask  differential  contained  in  the 
rule,  the  i>ermissible  price  differential 
for  any  in-the-money  option  series  may 
be  identical  to  those  in  the  underlying 
security  market. 

Under  the  proposal,  the  last  sentence 
from  Rule  6;37(b)(l).  which  provides  an 
exemption  from  the  maximum  specified 
bid/ask  differentials  for  in-the-money 
options  series  in  certain  circiunstances, 
would  be  moved  to  Rule  6.37(b)(3).B 
Additionally,  new  language  is  proposed 
to  be  added  to  Rule  6.37(b)(3)  which 
would  allow  two  Floor  Officials  to 
waive  the  requirements  of  Rule 
6.37(b)(1)  for  at-the-money  and  out-of- 
the-money  options  series,  on  a  case-by- 
case  basis,  when  the  bid/ask  differential 
for  the  underlying  security  is  greater 


'See  Securities  Exchange  Act  Release  No.  33351 
(December  16. 1993).  58  FR  68185  (December  23. 
1993). 

«In  Amendment  No.  1.  the  Exchange  proposes  to: 
(1)  Move  the  last  sentence  from  Rule  6.37(b)(1)  to 
Rule  6.36(b)(3):  and  (2)  delete  the  references  to  in- 
the-money  options  series  from  the  language 
originally  proposed  to  be  added  to  Rule  6.37(b)(3). 
Letter  from  Michael  Pierson.  Senior  Attorney, 
kdarket  Regulation.  PSE,  to  Brad  Ritter,  Attorney, 
Office  of  Derivatives  Regulation.  Division  of  Market 
Regulation.  Commission,  dated  February  7. 1994 
("Amendment  No.  1"). 

'The  Committee  is  comprised  of  the  Exchange's 
14  Floor  OfTicials:  (1)  Seven  Floor  brokers,  and  (2) 
seven  Market  Makers  or  Lead  Market  Makers. 
Telephone  conversation  between  Michael  Pierson, 
Senior  Attorney.  Market  Regulation.  PSE,  and  Brad 
Ritter.  Attorney.  Ofiice  of  Derivatives  Regulation, 
Division  of  Market  Regulation,  Commission,  on 
February  2. 1994. 

"  See  Amendment  No.  1,  supra  note  4. 
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than  one-half  of  a  point.  In  such 
instances,  the  spreads  for  at-the-money 
and  out-of-the-money  options  series 
may  be.  at  most,  one-half  as  wide  as  the 
bid/ask  diHerential  in  the  underlying 
security  in  the  primary  market,  "fhe 
proposed  rule  also  provides  that 
exemptions  granted  pursuant  to  the  rule 
are  subject  to  Committee  review. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).'  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  designed  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
promote  just  and  equitable  principles  of 
trade.  Specifically,  by  incorporating 
objective  standards  into  the  rule  and 
providing  Floor  Officials  with  the 
discretion  to  grant  exemptions  when 
those  standards  are  met,  the  proposal 
will  give  Market  Makers  more  flexibility 
to  apply  to  alter  the  maximum  bid/ask 
differential  when  quoting  options  where 
the  market  in  the  underlying  security  is 
illiquid  and  therefore  has  wider  spreads. 
The  Commission  notes  that  under  the 
current  rule.  Market  Makers  may 
alreadv  obtain  approval  to  alter  the 
spreadis  specified  in  the  rule  for  any 
options  series.  Such  approval,  however, 
must  be  obtained  from  the  Committee  at 
either  a  regular  or  special  meeting  of  the 
Committee."  The  proposal  would 
alleviate  any  potential  delay  in  granting 
Market  Makers  requests  to  adjust  their 
spreads  by  permitting  such  relief  to  be 
granted  by  two  Floor  Officials  rather 
than  the  hill  Committee. 

Although  the  Commission  recognizes 
that  the  proposal  could  result  in  more 
requests  by  Market  Makers  to  obtain 
permission  to  increase  maximum 
spreads  because  such  requests  could  be 
granted  by  two  Floor  Officials  as 
opposed  to  the  full  Committee,  the 
Commission  believes  that  the  rule 
ensures  that  exemptions  can  only  be 
granted  in  limited  circumstances.  First, 
an  exemption  can  only  be  granted  for  at- 
the-money  and  out-of-the-money 
options  series  where  the  spread  in  the 
underlying  security  is  greater  than  one- 
half  of  a  point.  Second,  even  with  the 
exemption  for  the  bid/ask  differentials 
for  at-the-money  and  out-of-the-money 
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'15  U.S.C  78f(b)(5)  (1982). 

•Telephone  conversation  between  Michael 
Pierson.  Senior  Attorney.  Market  Regulation.  PSE, 
and  Brad  Ritter,  Attorney,  Office  of  Derivatives 
Regulation.  Division  of  Market  Regulation, 
Commission,  on  February  2,  1994. 


options  series,  the  maximum  spread  for 
those  series  can  be  at  most,  one-half  as 
wide  as  the  spread  in  the  underlying 
security.  Finally,  any  exemption  granted 
by  the  Floor  Officials  will  he  subject  to 
Committee  review.  This  review 
authority  will  allow  the  full  Committee 
to  monitor  the  use  of  the  exemptions 
and  to  detect  any  situations  where,  for 
example,  exemptions  have  been 
improperly  granted  by  certain  Floor 
Officials,  and  to  take  appropriate  steps 
to  prevent  subsequent  abuses  of  the 
rule. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
merely  clarifies  that  the  intent  of  the 
proposed  rule  change  is  to  provide 
objective  standards  for  allowing  Floor 
Officials  to  grant  exemptions  from  Rule 
6.37(b)(1)  for  at-the-money  and  out-of- 
the-money  options  series,  not  to  change 
the  current  rule  with  respect  to  the 
exemption  for  in-the-money  options 
series.  Moreover,  the  Commission  notes 
that  this  proposal  was  published  for  the 
full  21-day  comment  period  and  no 
comments  were  received  by  the 
Commission.  Therefore,  the 
Commission  believes  it  is  consistent 
with  sections  6(b)(5) »  and  19(b)(2)  »o  of 
the  Act  to  approve  Amendment  No.  1  to 
the  proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  E)C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE  All  written  submissions  should 
refer  to  File  No.  SR-PS£^3-03  and 
should  be  submitted  by  March  7. 1994. 


It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  theAct,"  that  the 
proposed  rule  change  (SR-4>SE-^3-03) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Marint  Regulation,  pumiant  to  delegated 
authority.  1*     ^ 
Musan*  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  94-3322  Filed  2-11-94;  8:45  ami 


(ReleaM  No.  34-33804;  FNe  No.  SR-PMx- 
93-48] 

Self-Regulatory  Organizatiofis;  Notice 
of  HIing  of  ProfMsed  Rule  Ctwnge  t>y 
tfM  Philadelphia  Stock  Exchange,  inc. 
Regarding  tJntNjndlIng  of  PACE  Orders 

February  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  3, 1993. 
the  Philadelphia  Stock  Exchange,  bic. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
February  1, 1994,  the  Phbc  submitted 
Amendment  No.  1  to  the  proposal.  >  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganizatkm's 
Statement  of  the  Ternu  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  adopt  Commentary 
.19  to  PhU  Rule  229  2  to  prohibit  the 
unbundling  of  orders  entered  for 
execution  through  the  Philadelphia 
Stock  Exchange  Automated 
Communication  and  Execution  System 
("PACE").3  Specifically,  Commentary 
.19  would  read  as  follows: 

Orders  received  by  a  member  from  a 
customer  may  not  be  unbundled  for  the 
purpose  of  availing  upon  PACE  volume  and 
size  execution  guarantees,  nor  may  a  firm 
solicit  a  customer  to  unbundle  an  order  the 
purpose  of  availing  upon  PACE  volume  and 
size  execution  guarantees. 


•15  U.S.C  7ef(b)(S)  (1988). 
lots  U.S.C  7SflbK5)  (1988). 


<•  IS  U.S.C  7Bs(b)(2)  (1982). 

"  17  CFR  200.30-3(a)(12)  (1993). 

1  See  len«r  from  Gerald  D.  O'Connell.  Vice 
President.  Market  SurvelllaiK*.  PhU.  to  Sandy 
Sciole,  Branch  Chief,  Commission,  dated  Febnian 
1,  1994.  Tha  amendment  clarified  the  language  of 
the  rule  to  prohibit  any  such  action  for  the  purpose 
of  attaining  PACE  guarantees  by  removing  the  word 
"primary"  which  originally  preceded  "purpose". 

'  Rule  229  detail*  the  execution  guarantees  due  a 
PACE  order.  See  Philadelphia  Siodi  Exchange 
Rule*.  Rule  229. 

>PACE  is  the  Phbi's  small  order  entry  execution 
system. 
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n.  Sdf-Segalatory 
StatoDent  of  the  Purpoae  «t, 
Statutaiy  Basis  for,  the  Pfopcsed  Rale 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
tne  places  specified  in  Item  fV  below. 
The  self-regulatory  ocganizati(»  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  OrganizatJon  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Pb\x  proposes  to  adopt 
Commentary  .19  to  Phlx  Rule  229  in 
order  to  prohibit  the  unbundling  of 
certain  types  of  orders.  PACE  is  the 
Exchange's  automated  wder  routing, 
delivery  and  execution  sy^em  for 
equity  securities.  Pursuant  to  Fhlx  Rule 
229,  customer  orders  entered  through 
PACE  are  entitled  to  certain  execution 
guarantees.  For  example,  limit  orders  for 
less  than  600  shares  become  due  an 
execution  once  1,000  shares  of  that 
security  prints  at  the  limit  price  or 
better  on  the  New  York  Stodc  Exchange 
("primaiy  market  guarantee").* 

Unbundling  occurs  when  a  member 
organization  or  its  agent  spUts  a  larger 
sized  order  into  two  or  more  small-sized 
orders  to  take  advantage  of  PACE 
execution  guarantees  for  orders  of  less 
than  600  shares.  The  Phlx  proposal 
would  prohibit  members  from  soliciting 
their  customers  to  unbundle  orders  for 
the  purpose  of  taking  advantage  of  these 
guarantees.  However,  the  proposed 
prohibition  against  unbuiSlling  does  not 
extend  to  any  orders  broken  up  by  a 
non-member  customer  at  his  or  her  own 
discretion  as  long  as  the  customer  was 
not  solicited  to  do  so  by  the  Phlx 
member  firm  for  the  aforementioned 
piupoee. 

2.  Statutory  Basis  . 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulrat  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearii^  settling, 


•  See  Phlx  Rale  229,  Supplenwntary  Material 
.10(a). 


processi  ig  information  with  respect  to, 
and  fad  itating  transactioas  in 
securiti*  s,  to  remove  impediments  to 
and  persct  the  mechanism  of  a  free  and 
open  me  ricet  and  a  national  market 
system,  is  well  as  to  protect  investors 
and  the  Hiblic  interest,  consistent  with 
section  I  (bKS). 


B.  Self-l  egulatory  Organizati 
Stateme  it  ' 


Pdxi 


The 

proposed 


:  does  not  believe  that  the 
1  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self -I  egulatory  Organization's 
Stateme  Tt  on  (k)minents  on  the 
Propose  i  Rule  Change  Received  from 
Member  >,  Participants  or  Others 

The 
receivec 


Pibcl 


has  neither  solicited  nor 
written  comments  on  the 
proposed  rule  change. 


ni.  Dati  of  Effect!  tetiess 

Proposel 

Comraf 


Withii 
this 
within 
Commi^ioQ 


I  not  ce 


days  of 

period 

its 

which 

consenti. 


to 


;  reasc  ns 


(A)  By 
change. 

(B)  Institute 
whether 


on  s 
on  Burden  on  Competition 


of  the 
Rule  Change  and  Timing  far 
ion  Action 


35  days  of  the  publication  of 
in  the  FederaJ  Register  or 
^xh  longer  period  (i)  as  the 
may  designate  up  to  90 
I  uch  date  if  it  finds  such  longer 
be  appropriate  and  publishes 
for  so  finding  or  (ii)  as  to 
self-regulatory  organization 
the  Commission  will: 


tie 


[vder  approve  the  proposed  rule 


proceedings  to  detemiine 
he  proposed  rule  chrni^  should  be 


disappra  ^ed. 

rv.  Soli  3tatioB  ofCmnmcnts 

Inters  sted  persons  are  invited  to 
submit  <  mtten  data,  views  and 
argume)  its  concerning  the  foregoing. 
Person  i  naking  written  submissions 
should  lie  six  copies  thereof  with  the 
Secretai  y.  Securities  and  Exchange 
Commi!  sion,  450  Fifth  Street,  NW., 
Washin  ;ton,  DC  20549.  Copies  of  the 
submisi  ion,  all  subsequent 
amenditents,  all  written  statements 
with  ret  pect  to  the  proposed  nile 
change  hat  are  filed  with  ttie 
Commii  sion,  and  all  written  _-- 

commu  lications  relating  to  the 
propose  d  rule  change  between  Ae 
Commit  sion  and  any  person,  otfier  than 
those  tli  at  may  be  withheld  from  the 
public  i  1  accordance  with  the 
provisii  ns  of  5  U.S.C.  552,  will  be 
availab  » for  inspection  and  copying  at 
the  Con  mission's  Public  Reference 
Section  450  Fifth  Street.  NW.. 
Washin  ^on,  DC  20S49.  Copies  of  such 
filing  w  11  also  be  available  for 
inspect  on  and  copying  at  the  principal 
ofTice  of  the  Phbc  All  submissions 
should  ^fer  to  File  No.  SR-Phlx-93-49 


and  should  be  submitted  by  Mardi  7, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

(PR  Doc.  94-3359  Filed  2-11-94:  8:45  am] 

BiLUNO  coos  sete-oi-M 

[Ret.  No.  tC-20061;  File  No.  B12-4684) 

First  Transamertca  Uf*  Insurance 
Company,  et  al.;  Application  for 
Exemption 

February  7. 1994 

AGENCY:  Sectuities  and  Exchange 
Cmnmission  ("Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  First  Transamerica  Life 
Insurance  Company  ("First 
Transamerica"  or  the  "Company"). 
Separate  Account  VA-S  of  First 
Transamerica  Lifa  Insurance  Company 
(the  "Separate  Acco\mt"),  and  Charles 
Schwab  &  Co..  inc  ("Schwab") 
(collectively  referred  to  herein  as 
"Applicants"). 

RELEVANT  1M«  ACT  SECTION:  Order 
requested  under  section  d(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(aX2)(C)  and  27(cK2)  thereof. 

SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  a  mortality  aiul  expense  risk  charge 
imposed  imder  certain  individual  and 
group  flexible  purchase  payment 
deferred  variable  annuity  contracts  (the 
"Contracts"). 

FttJNQ  DATE:  The  application  was  filed 
on  November  17, 1993  and  amended  on 
January  31, 1994. 

HEARING  OR  NOnPICATKM  OF  HEARNIQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  «vriting  to  the 
^  Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  Marcxi  4, 1994,  and  should 
be  aooompanied  by  a  proof  of  service  on 
the  Applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 
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ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549. 
Applicants,  c/o  James  W.  Dederer.  Esq.. 
First  Transamerica  Life  Insurance 
Company.  575  Fifth  Avenue,  New  York. 
NY  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Attorney,  or 
Wendell  M.  Faria,  Deputy  Chief,  at  (202) 
272-2060.  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  First  Transamerica  is  a  stock  life 
insurance  company  incorporated  under 
te  laws  of  New  York  in  1986. 

2.  The  Separate  Account  was 
established  by  First  Transamerica  on 
November  10, 1993.  Schwab  will  serve 
as  the  distributor  and  principal 
underwriter  of  the  Contracts. 

3.  The  Contract  is  a  flexible  purchase 
payment  deferred  variable  annuity 
which  can  be  purchased  on  a  non-tax 
qualified  basis  or  used  as  a  funding 
vehicle  in  cormection  with  certain 
retirement  plans  which  qualify  for 
favorable  income  tax  treatment. 
Purchase  payments  under  the  Contracts 
will  be  allocated  to  one  or  more  sub- 
accounts of  the  Separate  Account.  The 
initial  purchase  payment  under  a 
Contract  must  be  at  least  $5,000. 
Additional  purchase  payments  of  at 
least  $1,000  each  may  be  made  at  any 
time  before  the  annuity  date. 

4.  Each  Contract  contains  death 
benefit  provisons  that  provide  a  benefit 
equal  to  the  greatest  of  (a)  the  sum  of  all 
purchase  payments,  less  the  sum  of  all 
withdrawals  and  any  applicable 
premium  or  similar  taxes,  or  (b)  the 
account  value,  as  of  the  end  of  the 
valuation  period  during  which  the  later 
of  (1)  due  proof  of  death  is  received  and 
(2)  the  receipt  of  a  written  notice  of  the 
method  of  settlement  elected  by  the 
beneficiary. 

5.  A  Transfer  fee  of  $10  will  be 
deducted  under  the  Contract  for  each 
transfer  in  excess  of  10  per  Contract 
year.  First  Transamerica  will  also 
deduct  an  aimual  Contract  charge  of  $25 
for  each  Contract  at  the  end  of  each 
Contract  Year  for  administrative 
services.  While  First  Transamerica  does 
not  currently  impose  an  Administrative 
Expense  Charge,  it  reserves  the  right  to 
deduct  such  a  charge  on  a  daily  basis  in 
the  futiue  from  the  assets  of  the 
Separate  Account.  However,  the 
Administrative  Expense  Charge  is 


guaranteed  not  to  exceed  an  efiective 
annual  rate  of  0.15%  of  the  average  net 
assets  held  in  each  sub-account.  First 
Transamerica  does  not  anticipate  any 
profit  from  these  charges.  First 
Transamerica  will  deduct  the 
administrative  charges  in  reliance  upon 
and  in  compliance  with  Rule  26a-l 
under  the  1940  Act. 

6.  First  Transamerica  will  deduct  any 
premium  taxes  related  to  a  particular 
Contract  from  purchase  payments,  upon 
surrender,  or  upon  annuitization,  in 
reliance  on  Rule  26a-2  under  the  1940 
Act.  No  charges  are  currently  made  for 
federal,  state,  or  local  taxes  other  than 
premium  taxes.  However.  First 
Transamerica  may  deduct  such  taxes  in 
the  future. 

7.  There  are  no  charges  or  deductions 
for  sales  load  from  purchase  payments. 
Separate  Account  assets,  or  upon 
withdrawal  of  surrender  of  a  Contract. 
First  Transamerica  will  incur  expenses 
relating  to  the  sale  of  the  Contracts 
which  will  be  paid  from  its  general 
assets. 

8.  For  assuming  certain  mortality  and 
expenses  risks  under  the  Contracts,  First 
Transamerica  will  assess  a  mortality  and 
expense  risk  charge  at  an  annual  rate  of 
0.85%  of  the  value  of  net  assets  in  the 
Separate  Account.  Of  this  amoimt. 
approximately  0.30%  represents 
mortality  risk  and  approximately  0.55% 
is  estimated  to  be  attributable  to 
expense  risks.  This  charge  will  not 
increase.  If  the  mortality  and  expense 
risk  charge  is  insufficient  to  cover  actual 
costs  and  assumed  risks,  the  loss  will 
fall  on  First  Transamerica.  Conversely, 
if  the  charge  is  more  than  sufficient  to 
cover  costs,  any  excess  will  be  profit  to 
First  Transamerica.  First  Transamerica 
currently  anticipates  a  profit  from  this 
charge.  According  to  Applicants,  the 
mortality  risk  borne  by  First 
Transamerica  arises  from  its  contractual 
obligation  to  make  annuity  payments 
(determined  in  accordance  with  the 
aiuiuity  tables  and  other  provisions 
contained  in  the  Contract)  regardless  of 
how  long  all  annuitants  or  any 
individual  aimtiitant  may  live.  This 
undertaking  assures  that  neither  an 
annuitant's  own  longevity,  nor  an 
improvement  in  general  life  expectancy, 
will  adversely  afiiect  the  i}eriodic 
annuity  payments.  First  Transamerica 
also  assumes  a  risk  in  cormection  with 
the  payment  of  death  benefits,  since  the 
death  benefit  could  be  higher  than  the 
account  value.  The  expense  risk 
assumed  bv  First  Transamerica  is  the 
risk  that  administrative  costs  will  be 
greater  than  anticipated,  or  exceed  the 
amount  recovered  through  the 
administrative  charges. 


Applicants'  Legal  Analysis 

1.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  require  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  trustee 
or  a  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  4epositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee.  not  exceeding  sudi  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services.  Applicants 
request  exemptions  fit>m  those  Sections 
to  the  extent  necessary  to  permit  the 
assessment  of  the  charge  for  mortality 
and  expenses  risks  in  the  manner 
described  in  the  appUcation. 

2.  Applicants  submit  that  First 
Transamerica  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortahty  and  expense  risks.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  under  the  Contracts  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and/ 
proper  insurance  charge.  As  described 
above,  in  return  for  this  amount  First 
Transamerica  assumes  certain  risks 
under  the  Contracts.  The  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  First 
Transamerica  for  the  risk  that 
annuitants  under  the  Contracts  will  live 
longer  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  Contracts,  for  the  risk  that  death 
benefit  proceeds  will  be  greater  than  the 
Account  Value,  and  for  the  risk  that 
administrative  expenses  will  be  greater 
than  anticipated  or  exceed  amounts 
derived  from  the  administrative  charges. 

3.  First  Transamerica  represents  that 
the  mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  First  Transamerica's 
analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees, 
death  benefit  guarantees,  guaranteed 
annuity  rates  and  other  policy  options. 
First  Transamerica  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of,  its  comparative  survey. 

4.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses.  First 
Transamerica  represents  that  there  is  a 
reasonable  likelihood  that  the  proposed 


distribution  financing  anangraoents  will 
benefit  tbe  Separate  Account  and  the 
Contract  owners.  Applicants  also 
represent  that  the  basis  for  this 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  First  Transamerica  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

5.  First  Transamerica  represents  that 
th^  Separate  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  any  such 
company  adopts  a  plan  under  Rule  12b- 
i  lO  finance  distribution  expenses,  to 
&ave  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Condusian 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  their 
request  for  exemptions  from  sections 
26(a)(2))C)  and  27(cK2)  of  the  1940  Act 
is  necessary  or  appropriate  in  the  public 
,  interest  and  consistent  Mith  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Conunission,  by  tbe  Division  of 
Investment  Management,  pursuant  to 
delegated  authonty. 
Margu-ato  H.  McFarland, 
Deputy  Secretary. 
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Lincoln  Benefit  Ufa  Co..  ot  aL; 
Applicabon  for  Exemption 

February  7. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Lincoln  Benefit  Life 
Company  ("Lincoln  Benefit"),  Lincoln 
Benefit  Life  Variable  Annuity  Account 
(the  "Account")  and  Lincoln  Benefit 
Financial  Services,  Inc.  ("Lincoln 
Financial")  (collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Amended 
order  requested  under  section  6(c)  of  the 
1940  Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amended  order  permitting  them 
to  deduct  a  daily  charge  from  tbe  assets 
of  the  Account  for  mortality  and 
expense  risks  in  connection  Vkith  the 


contracts. 

RLINQ 

on 


offerin  ;  of  certain  variable  annuity 


t  ATE:  Tbe  application  was  filed 
Noi^ber  17. 1993. 


HEARIN  }  OR  NOnPICATION  OF  HEARMQ:  An 
order  vanting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  bean  ig  on  this  application  by  vmting 
to  the  I  lecretary  of  the  SEC  and  serving 
Applic  ints  widi  a  copy  of  the  request, 
person  dly  or  by  mail.  Hearing  requests 
must  b  3  received  by  the  Commission  by 
5:30  p.  n.  on  March  4. 1994  and  should 
be  aca  mpanipd  by  proof  of  service  on 
Applic  mts  in  the  form  of  an  affidavit  or, 
for  law  y^ers,  by  certificate.  Hearing 
reques  s  should  state  the  nature  of  the 
interes  ,  the  reason  for  the  request  and 
the  issi  les  contested.  Persons  may 
reques  notification  of  the  date  of  a 
hearin  ;  by  writing  to  the  Secretary  of 
theSEl 

ADORe  SE8:  Secretary,  SEC  450  Fifth 
Street.  SVl.,  Washington,  DC  20549. 
Applic  mts:  Carol  S.  Watson,  General 
Counsi  1,  Lincoln  Benefit  Life  Company, 
134  S4ith  13th  Street.  Lincohu 
168508. 
ER  INFORMATION  CONTACT: 
Whisler.  Senior  Attorney,  or 
Wendell  M.  Faria.  Deputy  Chief,  both  at 
(202)  2  72-2060,  Office  of  Insurance 
Produ<  Is,  Division  of  Investment 
Manag  sment 

8UPPLI  MENTARV  INFORMATION:  Following 
is  a  su  nmary  of  the  application,  the 
compl  ite  application  is  available  for  a 
fee  fro  D  tbe  Public  Reference  Branch  of 
the  SE  1 

Applii  ants*  Representations 

1.  B; '  order  dated  September  29, 1993 
(Inves  ment  Company  Act  Release  No. 
19747  (the  "Order"),  the  Commission, 
pursuj  nt  to  section  6(c)  of  the  1940  Act. 
provic  ed  Applicants  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  /  .ct.  The  exemptions  were  granted, 
to  the  nctent  necessary,  to  allow 
Applii  ant  to  deduct  from  the  Account 
the  OH  rtality  and  expense  risk  charge 
impos  )d  under  certain  flexible  premium 
indivii  lual  deferred  variable  annuity 
contra  :ts  (the  "Contracts")  funded 
throuoi  the  Account. 

2.  A  iplicants  request  that  the  Order 
be  ami  nded.  Specifically,  Applicants 
propo  e  modification  of  the  death 
benefi  under  the  Contracts.  Currently, 
the  de  ith  benefit  provides  for,  among 
other  I  hings,  interest  accumulations  at 
four  p  iroent  prior  to  the  Contract 
ownei  s  attained  age  80.  Applicants 
propo  m  that  the  death  benefit  be 
modif  ed  to  provide  instead  for  such 
accun  ulations  prior  to  the  Contract 
annivi  rsary  next  following  the  Contract 


owner's  75tfa  birthday.  Applicants 
request  t|||^the  Order  be  amended  to 
the  exte^raecessary  to  recognize  the 
proposed  modification  to  tha  Ccmtracts. 

3.  Lincoln  Benefit,  a  stock  life 
insurance  company  organized  under  the 
laws  of  Nebraska,  is  a  wholly  owned 
subsidiary  of  Allstate  Life  Insurance 
Company.  Allstate  Life  Insurance 
Company  is  an  Illinois  corporation 
wholly  owned  indirectly  by  The  Allstate 
Corporation.  Approximately  80.1 
percent  of  the  common  stock  of  The 
Allstate  Corporation  is  indirectly  owned 
by  Sears,  Roebuck  &  Co. 

4.  Tlie  Account,  established  by 
Lincoln  Benefit  on  August  3, 1992  as  a 
segregated  asset  account  under  Nebraska 
law,  serves  as  a  funding  medium  for  the 
Contracts.  The  application  states  that 
the  Account  meets  tbe  definition  of  a 
"separate  accoimt"  imder  the  federal 
securities  laws.  The  Account  is 
registered  with  the  Commission  under 
the  1940  Act  as  a  unit  investment  trust. 
The  application  incorporates  by 
reference  the  registration  statement, 
currently  on  file  with  the  Commission 
(File  No.  33-66786),  for  the  Account 

5.  Lincoln  Financial,  a  wholly  owned 
subsidiary  of  Lincoln  Benefit,  is  the 
distributor  of  the  Contracts.  Lincoln 
Financial  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  is  a  member  of 
the  National  Association  of  Securities 
Dealers.  Inc. 

6.  The  Contracts  are  available  for 
retirement  plans  which  qualify  for 
federal  tax  advantages  imder  the 
Internal  Revenue  Code  and  for  those 
plans  which  do  not  qualify  for 
advantageous  treatment.  The  Contracts 
require  a  minimum  initial  premium 
payment  of  $1,200.  Additional  premium 
payments  must  be  in  amounts  of  at  least 
$100. 

7.  If  the  owner  of  a  Contract  dies  prior 
to  the  annuity  date  and  the  Contract  is 
in  force.  Lincoln  Benefit  will,  upon 
receipt  of  due  proof  of  death,  pay  a 
death  benefit.  At  a  minimum,  the  death 
benefit  is  equal  to  the  greater  of:  (a)  All 
purchase  payments  less  prior 
withdrawals,  accimiulated  at  4%  per 
year  prior  to  the  Contract  anniversary 
next  following  the  Contract  ovmer*s 
75th  birthday,  and  at  0%  per  year 
thereafter  (the  "Floor  Value");  or  (b)  the 
Contract  value  less  applicable  premium 
tax.i  If  the  Contract  value  on  the 
seventh  Contract  anniversary  is  greater 
than  the  Floor  Value,  the  Floor  Value 
will  be  increased  to  the  level  of  the 


<  The  death  tMnelSt  upon  which  the  Order  was 
based  provided  for  intereR  accumulations  at  4% 
per  year  prior  to  the  Contnct  owner's  attained  age 
80. 
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Contract  vahie.  If  this  increase  occurs. 
Floor  Value  for  tbe  eighth  Contract  year 
and  tot  subsequent  yeets  will  then  be 
calculated  using  the  increased  value. 
Tbe  Contract  owner  may  select  the  form 
of  annuity  from  four  annuity  options 
'  described  in  the  registration  statement 
for  the  Account 

8.  One  transfer  among  subaccounts  is 
permitted  monthly  without  charge.  For 
each  transfer  among  subaccoimts  in 
excess  of  once  monthly,  a  transfer  fee  of 
$25  is  assessed.  The  transfiar  fee  is 
deducted  &t>m  Contract  values  which 
remain  in  the  subaccount  or 
subaccounts  from  which  the  transfer  is|^ 
made.  Applicants  represent  that  the      W: 
transfer  fee  is  designed  to  be  at  cost  with 
no  margin  included  for  profit  Lincoln  ] 
Benefit  is  currently  waiving  this  fee. 

9.  AppUcants  impose  an  annual 
Contract  maintenance  charge  of  $25  per 
Contract  year.  Applicants  guarantee  that 
this  charge  will  not  increase  and  state 
that  the  charge  reimburses  Lincoln 
Benefit  for  expenses  incurred  in 
maintaining  the  Contracts.  This  charge 
will  be  deducted  on  each  Contract 
anniversary  prior  to  the  annuity  date, 
but  is  not  imposed  during  the  annuity 
period.  If  a  Contract  is  surrendered,  the 
charge  is  assessed  as  of  the  surrender 
date  %v1thout  proration. 

10.  Lincoln  Benefit  deducts  an 
administrative  expense  charge  equal  to 
an  aimual  effective  rate  of  .15%  of  the 
net  asset  value  of  the  subaccount.  The 
application  states  that  this  charge  will 
compensate  Lincoln  Benefit  for 
administering  the  Contracts  and  the 
Account.  This  charge  is  assessed  during 
both  the  accumulation  and  the  annuity 
periods.  Applicants  state  that  the 
Contract  maintenance  charge  and  the 
administrative  expense  charge  are 
designed,  in  the  aggregate,  to  be  at  cost 
%vith  no  margin  included  for  profit. 

11.  A  ccmtmgent  deferred  sales  (Jiarge 
(the  "Sales  Charge")  of  up  to  7%  of  the 
amount  withdrawn  is  imposed  on 
certain  surrenders  or  withdrawals  of 
Contract  value.  No  Sales  Charge  is 
applied  cm  annuitization  or  on  the 
payment  of  a  death  benefit  unless  the 
settlement  option  chosen  is  payment 
over  a  period  certain  of  less  than  five 
years.  The  Sales  Charge  is  deducted 
from  the  Contract  value  remaining  after 
withdrawal  so  that  the  reduction  in 
Contract  value  as  a  resuh  of  a 
withdrawal  will  be  greater  than  the 
withdrawal  amount  requested.  Amounts 
obtained  from  imposition  of  the  Sales 
Charge  wdll  be  used  to  pay  sales 
commissions  and  other  promotional  or 
distribution  expenses  associated  with 
the  marketing  of  the  Contracts.  To  the 
extent  that  the  Sales  Charge  does  not 
cover  all  sales  cximmissions  and  other 
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promotional  or  distiftnition  expenses, 
AppUcants  state  that  Lincoln  Benefit 
may  use  any  of  its  corporate  assets, 
including  potential  profit  fittm  the 
mortality  and  expense  risk  charge,  to 
make  up  the  shortfiU. 

12.  Lincoln  Benefit  will  impose  a 
daily  charge  equal  to  an  annual  effective 
rate  of  1.25%  of  the  value  of  the  net 
assets  of  the  Account  to  compensate 
Lincoln  Benefit  for  bearing  certain 
mortality  and  expense  risks  in 
connection  with  the  Contracts. 
Approximately  .85%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  .40%  is  attribut^le 
to  expense  risk.  Applicants  represent 
that  the  charge  for  mortality  and 
expense  risks  will' not  increase.  If  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  actual  costs  and 
assumed  risk,  Lincoln  Benefit  will  bear 
the  loss.  Conversely,  if  the  charge 
exceeds  costs,  this  excess  will  be  profit 
to  Lincoln  Benefit  If  Lincohi  Benefit 
realizes  a  gain  from  the  charge  lor 
mortality  and  expense  risks,  the  amount 
of  such  gain  may  be  used  in  the 
discretion  of  Lincoln  Benefit. 

13.  Appli<:ants  state  that  the  mortafity 
risk  borne  by  Lincoln  Benefit  consists 
of:  (a)  Bearing  the  risk  that  the  life 
expectancy  of  an  annuitant  will  be 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates;  (b) 
waiving  tbe  Sales  Charge  upon  ^e 
death  of  a  Contract  owner;  and  (c) 
providing  a  deaih  benefit  prior  to  the 
annuity  date.  AppUcants  state  that  the 
expense  risk  assumed  by  Lincoln 
Benefit  is  the  risk  that  the  costs  of 
administering  the  Contracts  and  ttie 
Acxount  will  exceed  amounts  received 
by  Lincoln  Benefit  through  imposition 
of  the  Contrac:t  maintenance  chai^  and 
the  administrative  expense  charge. 

AppKcanta'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act.  issue  an  amended  order 
granting  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
in  connection  with  Applicants' 
assessment  of  the  daily  charge  for  the 
mortality  and  expense  risk.  Secticms 
26(a)(2)(a  and  27(cM2)  of  the  1940  Act. 
in  pertinent  part,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  {herefor  bora 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 


such  reasonable  amount  as  the 
Commissicm  may  prescribe,  for 
performing  booUceeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  in  relation  to  the  risks 
assumed  by  Lincoln  Benefit  under  the 
Contracts. 

3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortahty  and 
expense  risks  assumed  by  Lincoln 
Beoefit  is  writhin  the  range  of  industry 
practice  with  re^)ect  to  comparable 
annuity  products.  AppUcants  state  that 
this  representation  is  based  upon  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as:  Current  cJiarge  levels:  charge 
level  guarantees:  benefits  provicled;  and 
guaranteed  annuity  rates.  AppUcants 
represent  that  Lincob  Benefit  will 
maintain  at  its  home  ofiice,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  cfetail  the  methodology  used  in 
determining  that  the  level  of  risk  charge 
is  within  the  range  of  industry  practice. 

4.  Applicants  represent  that  Lincoln 
Benefit  has  concluded  that  there  is  a 
reasonable  Ukelihood  that  the  proposed 
distribution  financing  arrangement  wiU 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  Lincoln  Benefit  and 
will  be  made  available  to  the 
Commission. 

5.  Lincoln  Benefit  also  represents  that 
the  Account  wiU  invest  only  in 
management  investment  compenies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  direc:tors.  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  the  1940  Act. 

Qmclnsion 

Applicants  assert  that  for  the  reasons 
and  upon  the  fects  set  forth  above,  the 
requested  exemptions  from  secrtions 
26(a)(2)(q  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  witlrthe 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Conumssion.  by  the  Division  of 
Investment  Management  porsuant  to 
delegated  authority. 
Maisarat  H.  McFarland. 
Depu  ty  Secretary. 
[PR  Doc  94-3314  Filed  2-11-94;  8:45  ami 
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Smith  Barney  Shearson  Income  Trust, 
et  al.;  Application  for  Exemption 

February  7, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Smith  Barney  Shearson 
Income  Trust  (formerly  Shearson 
Lehman  Brothers  Income  Trust)  (the 
"Trust"),  and  Smith  Barney  Shearson 
Inc.  ("Smith  Barney  Shearson"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  amend  a 
prior  order  that  permitted  the  Trust  to 
impose  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
of  Trust  shares.  The  prior  order  was 
granted  to  the  Trust  and  Shearson 
Lehman  Brothers  Inc.  ("Shearson"),  the 
Trust's  former  sponsor  and  distributor. 
Since  the  order  was  granted,  Shearson 's 
assets  were  sold  to  Ftimerica 
Corporation  and  its  subsidiary  Smith 
Barney  Shearson,  and  Smith  Barney 
Shearson  became  the  sponsor  and 
underwriter  of  the  Trust.  Applicants 
request  to  continue  the  relief  granted  in 
the  prior  order  and  to  extend  the  relief 
to  Smith  Barney  Shearson  and  certain 
investment  companies  for  which  Smith 
Barney  Shearson  serves  as  investment 
adviser  or  principal  underwriter. 
nUNQ  DATE:  The  application  was  filed 
on  October  4, 1993.  and  amended  on 
January  14, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  4, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants.  Two  World  Trade  Center. 
New  York,  New  York  10048. 


FOR  F  iRTHER  INFORMATION  CONTACT: 
Felio  I R.  Foundos,  Senior  Attorney,  at 
(202)  272-2190.  or  Robert  A.  Robertson. 
Bran(  h  Chief,  at  (202)  272-3018 
(Divii  ion  of  Investment  Management. 
Oflic  I  of  Investment  Company 
Regu  ation). 

SUPPI  EMENTARY  INFORMATION:  The 
follow  tring  is  a  simfimary  of  the 
appli  :ation.  The  complete  application 
may  >e  obtained  for  a  fee  at  the  SEC's 
Publ  c  Reference  Branch. 

Appl  cants'  Representations 

1.  "he  Trust  is  an  open-end 
man^ement  investment  company  that 
was  (^rganized  as  a  business  trust  under 
the  laws  of  the  Commonwealth  of 
Mass  ichusetts  on  October  17, 1991.  To 
date,  the  Trust  consists  of  four  series: 
Smit  1  Barney  Shearson  Limited 

Matii  rity  Treasury  Fund.  Smith  Barney 
Shea  -son  Limited  Maturity  Municipals 
Func .  Smith  Barney  Shearson 
Inter  nediate  Maturity  California 
Mun  cipals  Fund,  and  Smith  Barney 
Shearson  Intermediate  Maturity  New 
YorkiMunicipals  Fund  (the  "Funds"). 

2.  On  March  12. 1993.  American 
Express  Company  and  its  indirect 
whoiy-owned  subsidiary,  Shearson, 
entei  ed  into  an  asset  purchase 

agre«  ment  with  Primerica  Corporation 
and  ts  indirect  wholly-owned 
subs  diary  Smith  Barney.  Harris  Upham 
&  Co  Inc.  (as  renamed,  Smith  Barney 
Shea  rson).  Under  the  agreement. 
Ame  ican  Express  sold  substantially  all 
of  th )  assets  of  Shearson  and  the  Asset 
Mani  igement  Divisions  of  Shearson  to 
Smit  1  Barney  Shearson  and  its 
desij  nated  affiliates.  Upon  the  closing 
of  th  »  sale  on  July  31, 1993.  Smith 
Barney  Shearson  became  the  sponsor 
and  distributor  of  the  Trust  and 
Gree  iwich  Street  Advisers  Division  of 
Muti  lal  Management  Corporation,  an 
affili  ite  of  Smith  Barney  Shearson, 
repli  ced  Shearson  Lehman  Advisors  as 
the '  rust's  investment  adviser. 

3.  'rior  to  the  sale  transaction, 
inve  tment  companies  sponsored  by 
Shearson,  including  the  Trust,  received 
orde  •s  of  exemption  from  various 
prov  sions  of  the  Act.  At  the  request  of 
She«  rson  and  Smith  Barney,  the 

Com  mission's  Division  of  Investment 
Man  Igement  informed  Shearson  and 
Smii  1  Barney  that  the  Division  would 
not  1  Bcommend  that  the  Commission 
take  any  enforcement  action  against 
then  if  the  Fimds  operate  under  the 
term  s  of  a  prior  order  until  the  earlier 
of  (a  the  date  the  prior  order  is  renewed 
by  tMe  Commission  pursuant  to  a 
rene  wal  order  specifying  Smith  Barney 
and  ts  subsidiaries  or  affiliates  as 


applicants  or  (b)  June  8, 1994.>  This 
application  is  being  Hied  pursuant  to 
that  no-action  letter  to  continue  and 
renew  an  order  that  permitted  the  Trust 
to  assess  a  CDSC  on  redemptions  of  the 
Trust's  shares  (the  "Income  Trust 
Order").* 

4.  Applicants  further  request  4hat  any 
relief  granted  extend  to  Smith  Barney 
Shearson  and  any  future  series  of  the 
Trust  or  any  other  open-end  investment 
company  for  which  Smith  Barney 
Shearson,  or  any  entity  controlled  by,  or 
under  common  control  with  Smith 
Barney  Shearson,  serves  as  investment 
adviser  or  principal  underwriter  that 
issues  shares  that  are  identical  in  all 
material  respects  to  those  described  in 
the  application. 

5.  Under  the  Income  Trust  Order,  the 
Trust  (a)  offers  shares  subject  to  a 
maximum  sales  charge  upon  purchase 
of  1.25%  (the  "Upfront  Charge")  that  is 
reduced  on  purchases  of  $50,000  or 
more;  (b)  has  instituted  a  shareholder 
servicing  plan  in  accordance  with  rule 
12b-l  under  the  Act;  and  (c)  assesses  a 
1%  CDSC  on  certain  redemptions  of 
shares  made  within  one  year  of  their 
purchase.  Under  the  amended  order,  the 
CDSC  would  continue  to  be  imposed  on 
that  portion  of  a  redemption  that  causes 
the  current  value  of  Fund  shares  to  fall 
below  the  total  dollar  amount  of 
payments  for  the  purchase  of  those 
shares  (less  any  applicable  Upfront 
Charge)  made  by  the  shareholder  during 
the  preceding  year. 

6.  No  CDSC  would  be  imposed  to  the 
extent  that  the  net  asset  value  of  the 
shares  redeemed  does  not  exceed  (a)  the 
current  net  asset  value  of  shares 
purchased  more  than  one  year  prior  to 
the  redemption  ("Old  Shares  Value"), 
plus  (b)  the  current  net  asset  value  of 
shares  purchased  through  reinvestment 
of  dividends  or  capital  gains 
distribution  ("Reinvestment  Shares 
Value"),  plus  (c)  increases  in  the  net 
asset  value  of  the  shares  above  purchase 
payments  (less  any  applicable  Upfront 
Charge)  made  diuing  the  preceding  year 
("Appreciation  Value"). 

7.  In  effecting  a  particular  redemption 
request  of  shares  made  by  a  shareholder, 
the  Trust  would  continue  first  to  redeem 
an  amount  that  represents  Appreciation 
Value.  The  Trust  next  would  redeem  an 
amotmt  that  represents  Reinvestment 
Shares  Value,  and  then  an  amount  that 
represents  Old  Shares  Value.  The 
amoimt  by  which  a  redemption  exceeds 
the  total  of  Appreciation  Value, 
Reinvestment  Shares  Value,  and  Old 


1  See  Shearson  Lehnun  Brothers  Inc.  (pub.  avail. 
June  8. 1993). 

'Investment  Company  Act  Rel.  Nos.  18S6S  (Feb. 
24. 1992)  (notice)  and  18623  (Mar.  23. 1992)  (order) 
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Shares  Value  would  be  sul^ect  to  the 
CDSC 

8.  In  no  event  would  the  maximum 
amount  of  the  C^DSC  assessed  upon  the 
redemption  of  shares  plus  the  amoxint  of 
any  Upfront  Charge  paid  with  respect  to 
the  shares  exceed  the  maximum  sales 
charge  that  could  have  been  imposed  at 
the  time  the  shares  were  purchased 
under  Article  m.  section  26(d)  of  the 
Rules  of  Fair  Practice  adopted  by  the 
National  Association  of  Securities 
Dealers,  of  which  Smith  Barney 
Shearson  is  a  member. 

9.  Under  the  amended  order,  the 
CDSC  would  be  waived  with  respect  to: 
(a)  Automatic  cash  withdrawals  by  a 
shareholder  in  amounts  equal  to  or  less 
than  2%  per  month  of  the  value  of  the 
shareholder's  shares  at  the  time  that  the 
shareholder's  participation  in  the 
withdrawal  plan  commences;  (b) 
redemptions  in  connection  with:  (i) 
lump-sum  or  other  distributions  from  a 
qualified  corporate  or  self-employed 
retirement  plan  follovxing  retirement, 
termination  of  employment,  death, 
disability  or  following  attainment  of  age 
59  V2  of  a  plan  participant,  (ii)  the 
hardship  of  a  plan  participant  to  the 
extent  permitted  under  the  Internal 
Revenue  Code  of  1986  (the  "(Zode"),  (iii) 
a  loan  made  by  a  qualified  corporate  or 
self-employed  retirement  plan  to  a 
participating  employee,  (iv) 
distributions  and  withdrawals  from 
retirement  plans  or  individual 
retirement  accounts  ('"IRAs")  or 
custodial  accounts  under  section 
403(b)(7)  of  the  Code  following 
attainment  of  age  59V2:  and  (v)  a  tax-free 
retiun  of  an  excess  contribution  to  an 
IRA;  (c)  redemptions  of  shares  that  are 
acquired  as  a  result  of  an  exchange  into 
any  Fund  from  any  fund  in  the  same 
"group  of  investment  companies"  as 
defined  in  rule  lla-3  under  the  Act  as 
the  Trust  and  that  are  sold  subject  to  a 
sales  charge  upon  purchase  (the 
"Exchange  Group  of  Funds");  (d) 
involuntary  redemptions;  and  (e) 
redemptions  by  (i)  employees  of 
Travelers  Lie  (formerly  known  as 
Primerica  Corporation)  and  its 
subsidiaries  (including  Smith  Barney 
Shearson),  American  Express  and  its 
subsidiaries,  and  The  Boston  Company. 
Inc.  and  its  subsidiaries,  IRAs  for  those 
employees,  employee  benefit  plans  for 
those  employees,  and  the  spouses  and 
minor  children  of  those  employees,  (ii) 
accounts  managed  by  investment 
advisory  subsidiaries  of  Travelers 
registered  under  the  Investment 
Advisers  Act  of  1940.  and  (iii)  directors, 
trustees  or  general  partners  of  any 
investment  company  for  which  Smith 
iJarney  Shearson  serves  as  distributor. 
In  accordance  with  rule  lla-3  under  the 


Act.,a  CDSC  will  not  be  imposed  on 
exchanges  between  a  Fund  and  any 
fund  in  the  Exchange  Group  of  Funds. 

10.  Under  the  asMuded  order,  a 
shareholder  who  has  redeemed  shares  of 
a  Fund  and  who  reinvests  all  or  part  of 
the  redemption  proceeds  in  shares  of 
any  other  Fund  within  180  days  of  the 
redemption  will  continue  to  receive  a 
proportionate  credit  (in  the  form  of 
additional  shares  of  the  Fund  into 
which  the  reinvestment  is  being  made) 
for  the  CDSC  imposed  on  the  prior 
redemption.  Also,  a  shareholder  who 
has  redeemed  shares  of  a  Fund  and  who 
reinvests  all  or  part  of  the  redemption 
proceeds  within  30  days  of  the 
redemption  in  shares  of  any  fimd  in  the 
Exchange  Group  of  Funds  will  continue 
to  receive  a  proportionate  credit  (in  the 
form  of  additional  shares  of  the  fund 
into  which  the  reinvestment  is  being 
made)  for  any  CDSC  imposed  on  the 
prior  redemption.  In  each  case,  the 
amount  of  the  credit  would  be  funded 
by  Smith  Barney  Shearson  out  of  a 
"house"  account  into  which  Smith 
Barney  Shearson  would  maintain,  on  an 
ongoing  basis,  a  portion  of  the  proceeds 
from  COSCs  assessed  to  shareholders. 
The  account  will  at  all  times  be 
maintained  in  an  amount  sufficient  to 
provide  all  credits  to  which 
shareholders  are  entitled. 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  2(a)(32).  2(a)(35).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to 
continue  to  assess  a  CDSC  on  certain 
redemptions  of  the  shares  as  described 
above  and  to  permit  the  Funds  to  waive 
the  CDSC  with  respect  to  certain  types 
of  redemptions.  Applicants  believe  that 
the  contingent  nature  of  the  proposed 
charge  places  the  purchaser  in  a  better 
position  than  if  a  sales  load  were       \ 
imposed  at  the  time  of  sale,  since  in  the 
case  of  the  CDSC  the  shareholder  enjoys 
the  p>ossibiUty  that  he  or  she  will  have 
to  pay  only  a  reduced  sales  charge,  or 
no  sales  charge  at  alL  Applicants  further 
believe  that  the  imposition  of  the  CDSC 
permits  the  Funds'  shareholders  to  have 
the  advantage  of  greater  investment 
dollars  working  for  them  from  the  time 
of  their  purchase  of  shares  of  the  Funds 
than  if  a  sales  load  were  imposed  at  the 
time  of  purchase. 

Applicant's  CondKioo 

As  a  condition  of  the  requested  relief, 
applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  as  currently  proposed  and  as  it 
may  be  re  proposed,  adopted  or 
amended. 


For  ths  Commission,  l^  the  Division  of 
Investment  K4anagement.  pursuant  to 
delegated  authority.  > 

Margaret  H.  McFariaad. 
Deputy  Secretary. 
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[Rel.  No.  IC-MOSt;  Fii*  No.  «ia  mW] 

Transamerice  Occidental  Life 
Insurance  Co,  et  al.;  Application  for 
Exemption 

February  7, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  Transam^ca  Occidental 
Life  Insurance  Company 
("Transamerice"  or  the  "Comp&iy"). 
Separate  Account  VA-5  of  Transamerica 
Occidental  Life  Insurance  Company  (the 
"Separate  Account"),  and  Charles 
Schwab  &  Co.,  Inc.,  ("Schwab"} 
(collectively  referred  to  herein  as 
"Applicants"). 

RELEVANT  t»40  ACT  SECTKJN:  Order 
requested  under  secrion  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(a  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  a  mortality  and  expense  risk  charge 
imposed  under  certain  individual  and 
group  flexible  purchase  payment 
deferred  variable  annuity  contracts  (the 
"Contracts"). 

FlUNG  DATE:  The  application  was  filed 
on  November  17. 1993  and  amended  on 
January  31,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  reqnest. 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m..  on  March  4. 1994,  and  should 
be  accompanied  by  a  proof  of  sen-ice  on 
the  Applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Comnnssion.  450  Fifth  Street, 
NVV..  Washington.  DC  20549. 
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Applicants,  c/o  James  W.  Dedeier,  Esq., 
Tiansamerica  Life  Insurance  Company, 
1150  South  Olive,  Los  Angeles,  CA 
90015. 

FOR  FURTHER  INFORMATICN  CONTACT: 
Joyce  M.  Pickholz,  Senior  Attorney,  or 
Wendell  M.  Faria,  Deputy  Chief,  at  (202) 
272-2060,  OfBce  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Transamerica  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  California  in  1906. 

2.  The  Separate  Account  was 
established  by  Transamerica  on 
September  28, 1993.  Schwab  will  serve 
as  the  distributor  an^rincipal 
underwriter  of  the  Contracts. 

3.  The  Contract  is  a  flexible  purchase 
payment  deferred  variable  annuity 
which  can  be  purchased  on  a  non-tax 
qualified  basis  or  used  as  a  funding 
vehicle  in  connection  with  certain 
retirement  plans  which  qualify  for 
favorable  income  tax  treatment. 
Piuchase  payments  under  the  Contracts 
will  be  allocated  to  one  or  more  sub- 
accounts of  the  Separate  Account.  The 
initial  piut±ase  payment  under  a 
Contract  must  be  at  least  $5,000. 
Additional  purchase  payments  of  at 
least  $1,000  each  may  be  made  at  any 
time  before  the  annuity  date. 

4.  Each  Contract  contains  death 
benefit  provisions  that  provide  a  benefit 
equal  to  the  greatest  of  (a)  the  sum  of  all 
purchase  payments,  less  the  sum  of  all 
withdrawals  and  any  applicable 
premium  or  similar  taxes,  or  (b)  the 
account  value,  as  of  the  end  of  the 
valuation  period  during  which  the  later 
of  (1)  due  proof  of  death  is  received  and 
(2)  the  receipt  of  a  written  notice  of  the 
method  of  settlement  elected  by  the 
beneficiary. 

5.  A  Transfer  fee  of  $10  will  be 
deducted  imder  the  Contract  for  each 
transfer  in  excess  of  10  per  Contract 
year.  Transamerica  will  also  deduct  an 
annual  Contract  charge  of  $25  for  each 
Contract  at  the  end  of  each  Contract 
Year  for  administrative  services.  While 
Transamerica  does  not  currently  impose 
an  Administrative  Expense  Charge,  it 
reserves  the  right  to  deduct  such  a 
chai^ge  on  a  daily  basis  in  the  future 
from  the  assets  of  the  Separate  Accoimt. 
However,  the  Administrative  Expense 
Charge  is  guaranteed  not  to  exceed  an 
efllective  aimual  rate  of  0.15%  of  the 
average  net  assets  held  in  each  sub- 
account. Transamerica  does  not 


anti(  ipate  any  profit  from  these  charges. 
Tran  samerica  will  deduct  the 
adm  nistrative  charges  in  reliance  upon 
and  n  compliance  with  Rule  26a-l 
und<  r  the  1940  Act. 

6.  Transamerica  will  deduct  any 
premium  taxes  related  to  a  particular 
ConI  ract  from  purchase  payments,  upon 
sum  nder,  or  upon  annuitization,  in 
relia  ice  on  Rule  26a-2  under  the  1940 
Act.  ^0  charges  are  currently  made  for 
fedei  al,  state,  or  local  taxes  other  than 
pren  ium  taxes.  However,  Transamerica 
may  deduct  such  taxes  in  the  future. 

7.  rhere  are  no  charges  or  deductions 
for  s  lies  load  from  purchase  payments, 
Sep«  rate  Account  assets,  or  upon 

with  drawal  or  surrender  of  a  Contract. 
Tran  samerica  will  incur  expenses 
relet  ng  to  the  sale  of  the  Contracts 
whi(  h  will  be  paid  from  its  general 
esse  s. 

8.  *or  assuming  certain  mortality  and 
expc  uses  risks  under  the  Contracts. 
Trar  samerica  will  assess  a  mortality  and 
exp<  nse  risk  charge  at  an  annual  rate  of 
0.85  X>  of  the  value  of  net  assets  in  the 
Scpi  rate  Account.  Of  this  amoimt. 

appi  oximately  0.30%  represents 
mor  ality  risk  and  approximately  0.55% 
is  es  imated  to  be  attributable  to 
expi  nse  risks.  This  charge  will  not 
incT  )ase.  If  the  mortality  and  expense 
risk  charge  is  insufficient  to  cover  actual 
cost  t  and  asstuned  risks,  the  loss  will  . 
fall  I  in  Transamerica.  Conversely,  if  the 
chai  HB  is  more  than  sufficient  to  cover 
cost ;,  any  excess  will  be  profit  to 
Trai  samerica.  Transamerica  currently 
antii  upates  a  profit  from  this  charge. 
Aco  irding  to  Applicants,  the  mortality 
risk  X)me  by  Transamerica  arises  from 
its  c  sntractual  obligation  to  make 
anni  lity  payments  (determined  in 
acc(  rdance  with  the  annuity  tables  and 
othe  r  provisions  contained  in  the 
Con  Tact)  regardless  of  how  long  all 
anntiitants  or  any  individual  annuitant 
may  live.  This  undertaking  assures  that 
neit  ler  an  annuitant's  own  longevity, 
nor  m  improvement  in  general  life 
exp  ictancy,  will  adversely  affect  the 
peri  adic  annuity  payments. 
Trai  isamerica  also  assumes  a  risk  in 
coni  taction  with  .the  payment  of  death 
ben  (fits,  since  the  death  benefit  could 
be  k  igher  than  the  account  value.  The 
exp  snse  risk  assumed  by  Transamerica 
is  tt  e  risk  that  administrative  costs  will 
be  { reater  than  anticipated,  or  exceed 
the  unount  recovered  through  the 
adn  inistrative  charges. 

Api  licants'  Legal  Analysis 

1  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  require  that  all  payments 
rect  ived  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  trustee 
or  aicustodian  and  held  under 


arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee,  not  exceeding  such  reasonable 
aihount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services.  Applicants 
request  exemptions  from  those  Sections 
to  the  extent  necessary  to  permit  the 
assessment  of  the  charge  for  mortality 
and  expenses  risks  in  the  manner 
described  in  the  application. 

2.  Applicants  sulnnit  that 
Transamerica  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  under  the  Contracts  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  As  described 
above,  in  return  for  this  amount 
Transamerica  assumes  certain  risks 
Under  the  Contracts.  The  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  Transamerica  for 
the  risk  that  annuitants  under  the 
Contracts  will  live  longer  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts,  for  the  risk 
that  death  benefit  proceeds  will  be 
greater  than  the  Account  Value,  and  for 
the  risk  that  administrative  expenses 
will  be  greater  than  anticipated  or 
exceed  amounts  derived  from  the 
administrative  charges. 

'  3.  Transamerica  represents  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  Transamerica's  analysis 
of  publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  death  benefit 
guarantees,  guaranteed  annuity  rates 
and  other  policy  options.  Transamerica 
will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  stuvey. 

4.  Applicants  acxnowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
voffs^  by  distribution  expenses. 
Trans&merica  represents  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
Contract  owners.  Applicants  also 
represent  that  the  basis  for  this 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Transamerica  at  its  administrative 
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offices  and  will  be  available  to  the 
Commission. 

5.  Transamerica  represents  that  the 
Separate  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  any  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  their 
request  for  exemptions  fit)m  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  94-3316  Filed  2-11-94;  8:45  am] 
BILUMQ  COOC  W1»41-M 


DEPARTMENT  OF  STATE 

Office  of  the  Legal  Adviser 

Public  Notice  1948] 

Property  Claims  Against  the 
Govemmant  of  Hungary 

The  Department  of  State  has  recently 
received  the  following  information  from 
the  Government  of  Hungary  about  filing 
claims  for  property  restitution  or 
compensation  under  Hungary's 
domestic  laws  remedying  illegal 
expropriation. 

The  Hungarian  Parliament  has 
reopened  the  period  within  which 
claims  for  property  restitution  or 
compensation  may  be  filed  with  the 


Government  of  Hungary  under  existing 
Hungarian  property  restitution  laws. 
Persons  who  did  not  recover  under 
these  laws  because  of  their  failure  to  file 
by  the  previous  deadlines  may  now  file 
a  claim  for  compensation  or  restitution 
with  appropriate  Hungarian  authorities. 
These  claims  must  be  filed  between 
February  15, 1994  and  March  15, 1994. 

Apart  from  the  new  filing  period, 
Hungary's  propernr  restitution  laws 
remain  undianged.  They  continue  to 
provide  only  partial  compensation  or 
restitution  in  the  form  of  property 
coupons,  and  eligibility  remains  limited 
to  persons  who  meet  certain  citizenship 
requirements. 

Persons  desiring  further  information 
about  these  developments  or  assistance 
relating  to  the  filing  of  a  claim  under 
Hungary's  domestic  laws  should  contact 
the  Himgarian  Embassy,  3910 
Shoemaker  Street,  NW.,  Washington,  DC 
20008. 

Dated:  February  7. 1994. 
Ronald  J.  Beltauer. 

Assistant  Legal  Adviser  for  International 

Qaims  and  Investment  Disputes. 

[FR  Doc.  94-3470  FUed  2-11-94;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Panel  on  Radio  Marti  and  TV 
Marti;  Meetings 

AGENCY:  United  States  Infonnation 

Agency. 

ACTION;  Correction  Notice  for  the 

Federal  Register. 


This  notice  amends  the 
annoimcement  that  appeared  in  the 
Federal  Register  at  page  5667  on 
February  7. 1904.  The  Advisory  Panel 
on  Radio  Marti  and  TV  Marti  will 
conduct  meetings  on  February  18, 1994, 
in  room  330,  FEMA  Building,  301  4th 
Street,  SW..  Washington,  DC,  and  in 
room  840.  301  4th  Street.  SW.. 


Washington,  DC  Below  is  the  intended 
agenda. 
Friday.  February  18, 1994. 

Agenda 

Part  One— Closed  to  Public. 
9:45  a.m.-10:45  a.m. 
1.  Discussion  based  on  the  Rand  draft 

report  for  the  Under  Secretary  of 

Defense  for  Policy. 
Room  330.  FEMA  Building.  301  4th 

Street.  SW, 

Part  Two— Open  to  Public 
11  a.m.-5  p.m. 

1.  Current  U.S.  Government 
broadcasters. 

2.  Members  of  Congress. 

3.  Technical  experts. 

4.  Cuba  experts. 

5.  Experts  on  international 
broadcasting. 

Room  840,  301  4th  Street,  SW. 

The  discussion  of  item  one  of  part 
one,  fttim  9:45  a.m.  to  10:45  a.m.  on 
Friday.  February  18, 1994.  will  be 
closed  to  the  public.  Discussion  of  item 
one  of  part  one  will  include  sensitive 
information  and  information  which,  if 
disclosed,  would  significantly  inhibit 
the  Advisory  Panel  on  Radio  Marti  and 
TV  Marti  from  carrying  out  its  mission. 
5  U.S.C.  522b(c)(9)(B). 

In  accordance  with  established  Panel 
guidelines  for  public  participation,  the 
Panel  will  only  be  hearing  testimony 
from  invited  parties;  however,  any 
written  statements  from  membera  of  the 
public  are  welcomed  and  will  be 
considered  by  the  Panel. 

Because  of  federal  building  security 
measures,  anyone  interested  in 
attending  the  open  portion  of  the 
meeting  should  call  Tammi  "Thompson 
at  (202)  475-2204  for  fruther  » 

information. 

Dated:  February  8, 1994. 
Joseph  Dufley, 
Director. 

(FR  Doc  94-3312  Filed  2-11-94;  8:45  amj 
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Sunshine  Act 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Scinshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 
Fanii  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govemment  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  February  17, 1994, 
from  10:00  a.m.  until  such  time  as  the 
Board  con  ludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  pubhc.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Repoxis 

1.  Chief  Examiner's  Quarterly  Report 

C.  New  Business 

1.  Policy  Statements 

a.  Propof -vi  Policy  Statement  on 
Regulatory  Philosophy. 

b.  Proposed  Policy  Statement  for  Comment 
Concemins  System  Institution  Activities 
Involving  the  Potential  for  Non-Exclusive 
Territories. 

2.  Regulations 

a.  Referral  of  Crimes  and  Suspected  Crimes 
(Final). 

b.  Conflict  of  Interest  Rules  for  Farmer  Mac 
(Final). 


Cla  led  Session* 

A.  i  lew  Business 

1. 1  nforcement  Actions 

I  ated  February  10, 1994. 
Cui  lis  M.  Anderson, 

Sec  vtary.  Farm  Credit  Administration  Board. 
(FH  Doc  94-3551  Piled  2-10-94;  3:54  pm) 

BIU  NO  CODE  67IOS-01-P 
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a.n 


.  ELECTION  COMMISSION 
.  REGISTER"  NUMBER:  94-3304. 
PRiVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Th  irsday,  February  17. 1994  at  10:00 
.—Meeting  Open  to  the  Public 
he  following  item  was  added  to  the 
Ag'  snda: 

E  igibility  of  Lyndon  H.  LaRouche,  Jr.  to 
Re<  Bive  Presidential  Primary  Matching 
Fui  ds  for  the  1992  Election. 

PEI  SON  TO  CONTACT  FOR  MFORMATION: 
Mr  Fred  Eiland.  Press  Officer, 
Te  Bphone:  (202)  219-4155. 
Del  >res  Hardy, 

Ad  ninistrative  Assistant. 

IFF!  Doa  94-3535  Filed  2-10-94;  3:13  pm) 
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LB  AL  SERVICES  CORPORATION 

Boi  ird  of  Directors  Meeting;  Advance 

No  ice 

TIM :  AND  DATE:  The  Legal  Services 

Coi  poration  Board  of  Directors  will  hold 

a  SI  iries  of  meetings  during  the  period  of 

Ma  -ch  10-12, 1994.  The  meetings  will 

be  leld  at  the  location  reflected  below. 

Th  I  tentative  meeting  schedule  is  as 

fol  ows.  Agenda  for  each  meeting  will 

be  mnounced  at  a  later  date. 

Ma  tJi  10, 1994 

P  povision  for  die  Delivery  of  Legal  Services 
C  Dmmittee  Meeting  (1:00  p.m.);  and 
— /  udit  and  Appropriations  Committee 
\  leeting  (3K)0  p.m.). 

Ma  til  11, 1994 

— C  perations  and  Regulations  Gotmnittec 
Meeting  (9:00  a.m.);  and 


•:  «sslon  Closed— Exempt  pursuant  to  5  U.S.C 
552  1(c)(8).  (9)  and  (10) 


— Board  of  Directors  Meeting  (1:00  p.m.). 
March  12. 19»« 

— Presidential  Search  Committee  Meeting 
(9:00  a.m.). 

PLACE:  San  Francisco  Hilton  &  Towers, 
333  O'Farrell  Street.  The  Imperial  "A" 
Ballroom.  San  Francisco.  CA  94102, 
(415) 771-1400. 

STATUS  OF  MEmNQ(^  Open. 

HOTEL  ACCOMMODATIONS:  The  San 
Francisco  Hilton  &  Towers  hotel  has 
agreed  to  hold  fifteen  (IS)  sleeping 
rooms  until  February  20, 1994  for 
members  of  the  public  at  the  rate  being 
offered  to  the  Corporation.  The  block  of 
rooms  is  being  held  under  the  name  of 
the  Legal  Services  Corporation  and  will 
be  made  available  to  the  public  on  a  first 
come,  first  serve  basis.  Please  contact 
the  hotel  directly  at  the  telephone 
number  given  above  to  make 
reservations.  Please  be  advised  the 
Corporation  can  not  increase  the 
number  of  rooms  after  those  in  the 
public  block  have  been  reserved.  You 
are  encouraged,  therefore,  to  make 
reservations  as  soon  as  is  possible. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
madie  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  acconunodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  February  10, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  94-3550  Filed  2-10-94;  3:55  pm) 
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Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 


a.      S      .£ 


Federal  Property  Suitable  as  Facilities  to 
Assist  the  Homeless;  Notice 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917:  FR-3350-N-70] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Ffcvieral  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DG  20410:  telephone  (202) 
708—4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toU- 
firee),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  and  HUD's  regulations  at  24 
CFR  part  581.  HUD  is  publishing  this 
Notice  to  identify  Federal  buildings  and 
other  real  property  that  HUD  reviewed 
in  1993  for  suitability  for  use  to  assist 
the  homeii  ^.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized' 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property. 

Under  24  CFR  581.3(b),  landholding 
agencies  are  required  to  notify  HUD  by 
December  31,  1993,  the  current 
availability  status  and  classiHcation  of 
each  property  controlled  by  the 
Agencies  that  were  published  by  HUD 
as  suitable  and  available  which  remain 
available  for  application  for  use  by  the 
homeless. 

Under  24  CFR  581.8(d),  HUD 
publishes  a  list  of  those  properties 
reported  by  the  Agencies  and  a  list  of 
suitable/unavailable  properties 
including  the  reasons  why  they  are  not 
available. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 


sucl  property  should  send  a  written 
expi  ession  of  interest  to  HHS,  addressed 
to  Ji;  dy  Breitman,  Division  of  Health 
Faci  ities  Planning,  U.S.  Public  Health 
Seni  ice.  HHS,  room  17A-10.  5600 
Fish  !rs  Lane,  Rockville,  MD  20857; 
(301  443-2265.  (This  is  not  a  toll-free 
nun  ler.)  HHS  will  mail  to  the 
inte:  ested  provider  an  application 
pad  et,  which  will  include  instructicMos 
for  c  ompleting  the  application.  In  order 
to  m  aximize  the  opportunity  to  utilize  a 
suitj  ble  property,  providers  should 
subi  lit  their  written  expressions  of 
intei  est  as  soon  as  possible.  For 
com  }lete  details  concerning  the 
proc  3ssing  of  applications,  the  reader  is 
encc  uraged  to  refer  to  the  interim  rule 
govt  rning  this  program,  56  FR  23789 
(Ma; '24,  1991). 

F<  r  more  information  regarding 
part  cular  properties  identified  in  this 
Noti  ::e  (i.e.,  acreage,  floor  plan,  existing 
sani  ary  facilities,  exact  street  address). 
pro\  Iders  should  contact  the 
appi  opriate  landholding  agencies  at  the 
folk  wing  addresses:  O.S.  Army:  Robert 
Con  e,  Dept.  of  Army,  Military 
Faci  ities,  DAEN-ZCI-P;  Rm.  1E671, 
Peni  igon,  Washington,  DC  20310-2600; 
(703   693-4583;  Corps  of  Engineers:  Bob 
Swii  condc.  Headquarters,  Army  Corps 
of  E  igineers.  Attn:  CERE-MC,  Room 
422'  ,  20  Massachusetts  Ave.  N\V., 
Was  lington,  DC  20314-1000;  (202)  272- 
1751 1;  Corps  of  Engineers:  Gary  B. 
Pate  -son.  Chief,  Base  Realignment  and 
Clos  are  Office,  Directorate  of  Real 
Esta  e,  20  Massachusetts  Ave.,  NW.,  Rm. 
413:  ,  Washington.  DC  20314-1000; 
(202  I  272-0520;  U.S.  Navy:  John  J.  Kane, 
Dep  ity  Division  Director,  Dept.  of  Navy. 
Rea  Estate  Operations,  Naval  Facilities 
Eng  neering  Command,  200  Stovall 
Stre  !t,  Alexandria.  VA  22332-2300; 
(703 )  325-0474;  U.S.  Air  Fori»:  Bob 
Mer  ke.  Air  Force  Real  Estate  Agency 
(Art  a/Ml),  Boiling  AFB,  172  Luke 
Ave  lue.  Suite  104,  Washington,  DC 
203;  2-5113;  (202)  767-6235;  U.S.  Air 
Fon  e:  John  Carr.  Realty  Specialist,  HQ- 
AFI  DA/BDR,  Pentagon,  Washington. 
DC    0330-51.30:  (703)  696-5569:  GSA: 
Les  e  Carrington,  Federal  Property 
Res<  urces  Ser\'ice,  GSA,  18th  and  F 
Stre  its  NW.,  Washington,  DC  20405; 
(202 )  208-0619;  Dept.  of  Veterans 
Affc  rs:  Michael  Reynolds,  Management 
Ane  yst,  Dept.  of  Veterans  Affairs,  room 
414  ^fayette  Bldg.,  811  Vermont  Ave. 
NW  ,  Washington,  DC  20420;  (202)  233- 
502  i;  Dept.  of  AgricuHure:  Marsha       ' 
Pru  tt.  Realty  Officer.  USDA.  South 
Bid  .  Rm.  1566,  14th  and  Independence 
Ave  SW..  Washington,  DC  20250;  {202) 
447.  -3338;  Dept.  of  Transportation: 
Ron  lid  D.  Keefer,  Director, 
Adr  linistrative  Services  &  Property 
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Management,  DOT,  400  Seventh  St. 
SW.,  room  10319,  Washington,  DC 
20590;  (202)  366-4246;  Dept.  of  Interior. 
Lola  D.  Knight,  Property  Management 
Specialist.  Dept.  of  Interior,  1849  C  St. 
NW..  Mailstop  5512-MIB,  Washington. 
DC  20240;  (202)  208-4080;  Dept.  of 
Energy:  Tom  Knox,  Realty  Specialist, 
AD223.1, 1000  Independence  Ave.  SW., 
Washington,  DC  20585;  (202)  586-1191, 
(These  are  not  toll-free  numbers). 

Dated:  February  11, 1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V  Properties  Reported  in  Year  93 
Which  are  Suitable  and  Available 

Agriculture 

Minnesota 
Buildings 

Eric  &  Laura  Brittain — Cabin,  Property 

«:159320004,  Fed  Reg  Date:  12/04/93 
Section  18 
MN,  Co:  Itasca.  Zip: 
Status:  Unutilized 
Comment:  708  sq.  ft.,  2-story,  needs  repair, 

most  recent  use — recreation  cabin. 

endangered  species  habitat,  off-site  use 

only 
Kenneth  Krienke — House,  Property  »: 

159320005.  Fed  Reg  Date:  12/04/93 
Govt  Lots  7,  8.  9  &  10 

MN.  Co:  Itasca,  Zip: 

Status:  Unutilized 

Comment:  2288  sq.  ft..  2-story,  most  recent 

use — residence,  endangered  Sf)ecies 

habitat,  off-site  use  only 
Kenneth  Krienke — Garage/Shed.  Prop)erty  »: 

159320006.  Fed  Reg  Date:  12/04/93 
Govt  Lots  7.  8.  9  &  10 

MN,  Co:  Itasca,  Zip: 

Status:  Unutilized 

Comment:  3840  sq.  ft.,  1-story  pole  bldg.. 

earth  flooring,  endangered  species  habitat. 

off-site  use  only 
Kenneth  Krienke — Shed.  Property  #: 

1 59320007.  Fed  Reg  Date:  1 2/04/93 
Govt  Lots  7.  8,  9  &  10 

MN.  Co:  Itasca.  Zip: 

Status:  Unutilized 

Comment:  126  sq.  ft..  1-story,  needs  mpair, 

most  recent  use— fish  cleaning  shed. 

endangered  species  habitat,  ofi-site  use 

only 

Lundeen — House,  Property  #:  159320008, 
Fed  Reg  Date:  12/04/93 

Govt  Lot  14 

MN.  CJo:  Itasca.  Zip: 

Status:  Unutilized 

Comment;  1440  sq.  ft..  2-stor>'.  wood  frame, 
needs  rouf  replaced,  eagle  habitat,  most 
recent  use — summer  residence,  off-site  use 
only 

Lundeen— Shed.  Property  «:  159320009.  Fed 
Reg  Date:  1 2/04/93 

Govt  Lot  14 

MN.  Co;  Itasca.  Zip: 

Status:  Unutilized 

Comment:  64  sq.  ft..  1 -story,  eagle  habitat, 
most  recont  use — fish  cleaning  shed,  off- 
site  us«  only 


Lundeen — Garage,  Property  #:  159320010. 
Fed  Reg  Date:  12/04/93 

Govt  Lot  14 

MN.  Co:  Itasca,  Zip: 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1-story,  needs  repair, 
eagle  habitat,  most  recent  use — garage,  off- 
site  use  CMily 

Lundeen — Cabin  (North).  Propertv  »; 
159320011.  Fed  Reg  Date:  12/04/93 

C-V.vt  Lot  14 

.MN.  Co:  Hasca.  Zip: 

Status:  Unutilized 

Comment:  960  sq.  ft..  2-story,  eagle  habitat, 
most  recent  use — summer  residence,  off- 
site  use  only 

Lundeen— Cabin.  Property  #:  159320012.  Fed 
Reg  Date:  12/04/93 

Govt  Lot  14 

MN.  Co:  Itasca.  Zip: 

Status:  Unutilized 

Comment:  960  sq.  ft.,  2-stoTy.  eagle  habitat, 
most  recent  use — summer  residence,  off- 
site  use  only 

Air  Force 

Arizona 
Buildings 

Facility  80002.  Property  #;  189340052.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93 

Facility  80003.  Property  «:  189340053.  Fed 

Regiaate:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  1 2/93 
Facility  80004.  Propertv  »:  189340054.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8fh  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment  1096  sq.  ft.,  wood  frame,  most 

recent  use — 2  bedroom  residence. 

scheduled  to  be  vacant  1 2/93 

Facility  80005.  Propertv  #;  189340055.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  8602.5- 
Status:  Unutilized 
Comment:  1096  sq.  ft.,  wood  frame,  most   ' 

recent  use — 2  bedroom  residence. 

scheduled  to  be  vacant  12/93 
Facility  80006.  Property  #:  189340056.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook,  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  1 2/93 


Facility  80007.  Property  •:  189340057.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook,  AZ,  Co:  Navajo,  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence, 

scheduled  to  be  vacant  12/93 
Facility  80008.  Property  #:  189340058.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1096  sq.  ft.,  wood  frame,  most 

recent  use — 2  bedroom  residence. 

scheduled  to  be  vacant  12/93 
Facility  80009,  Property  #:  189340059,  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  8602.5- 
Status:  Unutilized 
Comment:  1096  sq.  ft,  wood  frame,  most 

recent  use — 2  bedroom  residence. 

scheduled  to  be  vacant  12/93 
Facility  80010.  Property  •:  189340060,  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93 
Facility  8001 1.  Property  «:  189340061.  Fed 

Reg  bate:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo.  Zip:  86025- 
Status:  Unutilized 
Comment:  1352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence. 

scheduled  to  be  vacant  12/93 
Facility  80012.  Property  »:  189340062.  Fed 

Reg  Date:  12/23/93 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook.  AZ.  Co:  Navajo,  Zip:  86025- 
Status:  Unutilized 
Comment:  1096  sq.  ft.,  wood  frame,  most 

recent  use — 2  bedroom  residence. 

scheduled  to  be  vacant  12/93 

California 
Land 

60  ARG/DE.  Property  »:  189010189.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Travis  Air  Force  Base 
Travis  ILS  Outer  Marker  Annex 
Rio-Dixon  Road 

Travis  AFB,  CA.  Co:  Solano.  Zip:  94535-5496 
Location;  State  Highway  113 
Satus:  Excess 
Comment:  .  1 3  acres:  most  recent  use — 

location  for  instrument  landing  systems 

equipment. 

Buildings 

Bldg.  604.  Property  #;  189010237.  Fed  Reg 

Date:  1 2/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 


(See  County).  CA.  Co:  Mendocino,  Zip: 

9546e-5000 
Status:  Unutilized 
Comment  1232  tq.  tt:  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  605.  Property  t:  189010238,  Fed  R(^ 

Date:  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County),  CA.  Co:  Mendocino,  Zip: 

95468-5000 
Status;  Unutilized 
Comment  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  612.  Property  •:  189010239.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County),  CA.  Co:  Mendocino.  Zip: 

95468-5000 
Status:  Unutilized 
Comment  1232  sq.  ft.:  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  611.  Property  #;  189010240,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County).  CA,  Co;  Mendocino,  Zip: 

95468-5000 
Status:  Unutilized 
Comment  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  613.  Property  »:  189010241.  Fed  Reg 

Date:  12/04/93 
Project  Name;  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County).  CA.  Co:  Mendocino.  Zip: 

95468-5000 
Status:  Unutilized 
Comment  1232  sq.  ft.:  stucco-wood  frame: 

most  recent  use — housing. 
Bldg.  614,  Property  »;  189010242.  Fed  Reg 

Date;  12/04/93 
Project  Name;  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County),  CA.  Co;  Mendocino.  Zip: 

95648-5000 
Status:  Unutilized 
Comment  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — bousing. 

Bldg.  615.  Property  t:  189010243.  Fed  Reg 

Date;  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See Count)),  CA,  Co:  Mendocino.  Zip: 

95468-5000 
Status:  Unutilized 
Comment  1232  sq.  ft.:  stucco- wood  frame; 

most  recent  use — housing. 
Bldg.  616.  Property  »;  189010244.  Fed  Reg 

Date;  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  Countv),  CA.  Co:  Mendocino.  Zip: 

95468-5000 
Status;  Unutilized 
Comment  1232  sq.  ft.;  stucco-wood  frame: 

most  recent  use — housing. 
Bldg.  617.  Property  »;  189010245.  Fed  Reg 

Date:  12/1)4/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Artma  Air  Force  Station 
(.See  County).  CA.  Co:  Mendocino.  Zip: 

95468-5000 


7002 


Federal  Register  /  Vol 


Status:  Unutilized 

Comment  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  618.  Property  #:  189010246.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
(See  County),  CA,  Co:  Mendocino.  Zip: 

9546»-5600 
Status:  Unutilized 
Comment  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing;  needs  rehab. 

Guam 
Land 

Annex  1.  Property  »:  189010427.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Andersen  Communication 
Anderson  Communications 
Dededo.  GU.  Co:  Guam.  Zip:  96912- 
Location:  In  the  municipallity  of  Dededo. 
Status:  Underutilized 
Comment:  862  acres;  subject  to  utilities 

easements. 

Annex  2,  (Partial).  Property  #:  189010428. 

Fed  Reg  Date:  12/04/93 
Project  Name:  Andersen  Petroleum  Storage 
Anderson  Petroleum  Storage 
Dededo.  GU.  Co:  Guam.  Zip:  96912- 
Location:  In  the  municipality  of  Dededo. 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 

easements. 

Buildings 

Anderson  VOR.  Property  #:  189010267,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Andersen  VOR 
In  the  Municipality  of  Dededo 
Dededo.  GU,  Co:  Guam,  Zip:  96912- 
Location:  Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Status:  Unutilized 
Comment:  550  sq.  ft.;  1  story  perm/concrete; 

on  226  acres. 
Anderson  Radio  Beacon  Annex,  Property  «: 

189010268,  Fed  Reg  Date:  12/04/93 
Project  Name:  Anderson  Radio  Beacon 

Aimex 
In  the  municipality  of  Dededo 
Dededo,  GU,  Co:  Guam,  Zip:  96912- 
Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper;  access  is  from 

Route  3,  Marine  Drive. 
Status:  Unutilized 
Comment:  480  sq.  ft.;  1  story  perm/concrete; 

on  25  acres;  most  recent  use — radio  beacon 

facility. 

Annex  No.  4.  Property  »:  189010545.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Anderson  Family  Housing 
Anderson  Family  Housing 
Municipality  of  Dededo 
Dededo.  GU.  Co:  Guam.  Zip:  96912- 
Location:  Access  is  through  Route  1,  Marine 

Drive 
Status:  Underutilized 
Comment;  various  sq.  ft.;  1  story  frame/ 

modified  quonset;  on  376  acres;  portions  of 

building  and  land  leased  to  Government  of 

Guam. 
Hamon  VOR  site  (Portion)  (AJKZ).  Property 

•:  189120234,  Fed  Reg  Date:  12/04/93 
Municipality  of  Dededo 
Dededo,  GU.  Co:  Guam.  Zip:  96912- 


Loc^tion:  Approx.  12  miles  southwest  of 

A  nderson  AFB  proper 
Stal  us:  Unutilized     Comment:  550  sq.  ft. 

b  dg..  needs  rehab  on  82  acres. 

low  J 

Bui  dings 
Bld^ 


Cste: 


.  00627,  Property  »:  189310001.  Fed  Reg 
e:  12/04/93 
Sio  IX  Gateway  Airport 
Sio  IX  City.  lA,  Co:  Woodbury.  Zip:  51110- 
Stal  js:  Unutilized 
Cor  iment:  1932  sq.  ft.,  t-story  concrete  block 

b  dg..  most  recent  use — storage,  pigeon 

ii  fested 
Bid  i.  00669,  Property  #:  189310002,  Fed  Reg 

E  ate:  12/04/93 
Sio  IX  Gateway  Airport 
Sio  IX  City,  lA,  Co:  Woodbury,  Zip:  51110- 
Stai  us:  Unutilized 
Coi  iment:  1113  sq.  ft.,  1 -story  concrete  block 

b  dg.,  contamination  clean-up  in  process 
Bid  J.  00106,  Fort  Dodge,  Property  #: 

1  19310051,  Fed  Reg  Date:  12/04/93 
Ft  I  odge,  lA.  Co:  Webster,  Zip:  50501- 
Stai  us:  Unutilized 
Coi  mient:  200  sq.  ft.,  1 -story  wood  frame, 

n  seds  rehab,  most  recent  use — storage 

Ida  10 
Bui  dings 

Bid  \.  121,  Property  «:  189030007.  Fed  Reg 
C  He:  12/04/93 

Pro  ect  Name:  Mountain  Home  Air  Force 
B  ise 

Mo  mtain  Home  Air  Force  Base 

Ma  n  Avenue 

(Se  I  County).  ID.  Co:  Elmore,  Zip:  83648- 

Sta  us:  Excess 

Coi  iment:  3375  sq.  ft.;  1  story  wood  frame; 
p  )tential  utilities;  needs  rehab;  presence  of 
a  bestos;  building  is  set  on  piers;  most 
ri  cent  use — medical  administration, 
V  !terinary  services. 

LoL  isiana 
Bui  dings 

Bar  csdale  Radio  Beacon  Annex,  Property  #: 

1 J9010269,  Fed  Reg  Date:  12/04/93 
Pro  ect  Name:  Barksdale  Radio  Beacon 

/  nnex 
Bai  isdale  Radio  Beacon  Annex 
Cui  tis,  LA,  Co:  Bossier.  Zip:  71111- 
Loc  ation:  7  miles  south  of  Bossier  City  on 

h  ghway  71  south;  left  1 'A  miles  on 

hghwayCl552. 
Sta  us:  Unutilized  ^ 

Coi  mient:  360  sq.  ft.;  1  story  wood/concrete; 

0  1 11.25  acres. 

Ma  ne 
Bui  dings 

31 1  ^apehart  Family  Houses,  Property  #: 

1  )9310052.  Fed  Reg  Date:  12/04/93 

Chi  rleston  Family  Housing  Annex,  Union  St. 

Bai  gor,  ME,  Co:  Penobscot,  Zip: 

Sta  us:  Excess 

Coi  unent:  2916-7097  sq.  ft.,  1-2  story  wood, 

3  duplexes.  27-four  plexes  totaling  114 

u  nits  with  garages 
GS  I  No.:  2-D-ME-526G 


Michigan 
Land 

Calumet  Air  Force  Station,  Property  #: 

189010862,  Fed  Reg  Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Section  1,T57N.R31W 

Houghton  Township 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  34  acres:  potential  utilitities. 

Calumet  Air  Force  Station,  Property  #: 

189010863.  Fed  Reg  Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Section  31,  T58N,R30W 

Houghton  Township 

Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 

Status:  Excess 

Comment:  3.78  acres;  potential  utilitities. 

Buildings 

Bldg.  30,  Property  #:  189010779,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  2593  sq.  ft.;  1  floor;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — communications 

transmitter  building. 

Bldg.  46.  Property  #:  189010786.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — visiting  personnel 

housing. 

Bldg.  51,  Property  #:  189010791,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  fi^me 

residence  with  garage;  possible  asbestos. 
Bldg.  52.  Property  #:  189010792,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  ft^me 

residence  with  garage;  possible  asbestos. 
Bldg.  53,  Property  »:  189010793.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  ft^me 

residence  with  garage:  possible  asbestos. 
Bldg.  54,  Property  «:  189010794.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  55,  Property  #:  189010795.  Fed  Reg 

Date:  12/04/93 


Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  56.  Property  #:  189010796.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Cahimet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  57.  Property  i:  189010797,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  58,  Property  t:  189010796.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
•   Bldg.  59,  Property  #:  169010799.  Fed  Reg 
Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  60,  Property  »:  189010600.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment;  1134  sq.  ft;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  61,  Property  »:  189010801,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  62.  Property  »:  189010602.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station. 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  stor>-  wood  frame 
residence  with  garage:  possible  asbestos. 
Bldg.  63.  Property  »:  189010803.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment  1306  sq.  ft..  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  64,  Property  #:  189010804,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Olumet  Air  Force  Station 
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Calumet,  ML  Co:  Keweenaw.  Zip:  49913- 

Status:  Excess 

Comment:  1306  sq.  ft;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  65.  Property  i:  189010805,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment  1306  sq.  ft;  1  story  wood  frame 

residence  with  garage:  possible  asbestos. 
Bldg.  66.  Property  »:  189010806,  Fed  Res 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  frame 

residence  with  garage:  possible  asbestos. 
Bldg.  67,  Property  •:  189010807,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment  1306  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
•  Bldg.  68.  Property  »:  189010808.  Fed  Reft 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1478  sq.  ft;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70.  Property  #:  1S9010809.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1394  sq.  ft.;  1  story  concrete  block. 

possible  asbestos;  most  recent  use — youth 

center. 

Bldg.  72.  Property  #:  189010811.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  framj- 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  73.  Property  »:  189010812.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
CommSht:  1 168  sq.  ft;  1  story  wood  frami' 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  74.  Property  #:  189010813.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1 168  sq.  ft.;  1  story  wood  framtf 

rrsidence;  potential  utilities;  possible 

asbestos. 

Bldg.  75.  Property  »  189010814,  Fed  Reg 
Date:  12/04/93 


Project  Nama-  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI.  Co:  Keweenaw.  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  l  story  wood  frame 

residence:  potential  utilities;  possible 

asbestos. 

Bldg.  76.  Property  •:  189010815,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calun>et  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos. 

Bldg.  77.  Property  #:  189010816,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence:  potential  utilities:  possible 

asbestos. 

Bldg.  78,  Property  »:  189010817,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  l  story  wood  frame 

residence;  potential  utilities:  possible 

asbestos. 

Bldg.  79,  Property  »:  189010818,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  80.  Property  f:  189010819,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  stor>'  wood  framp 

residence;  potential  utilities;  possible 

asliestos. 

Bldg.  81,  Property  »:  189010820,  Fed  Rjjr 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Statusj£xcess 
Qimment:  1168  sq.  ft.;  1  stury  wood  framn 

residence:  potential  utilities;  pos.siblc 

asbestos. 

Bldg  82,  Property  »:  189010821  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 
.Status:  Excess 
Comment:  1168  sq.  ft  ;  1  storj'  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  83.  Property  «:  189010822,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Qilumet  Air  Force  Station 
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Calumet.  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 
asbestos. 
Bldg.  84.  Property  «:  189010823.  Fed  Reg 

Date:  12/04/93 
Pro)ect  Name:  Caliunet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities:  possible 
asbestos. 
Bldg.  85,  Property  *:  189010824.  Fed  Reg 

Date:  12/04/93 
Proiect  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence:  potential  utilities;  possible 
asbestos. 
Bldg.  86.  Property  *:  189010825.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence:  potential  utilities;  possible 
asbestos. 
Bldg.  87.  Property  »:  189010826,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 
asbestos. 
Bldg.  88,  Property  »:  189010827,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence:  potential  utilities;  possible 
asbestos. 
Bldg.  89,  Property  #:  189010828,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities:  possible 
asbestos. 
Bldg.  97,  Property  «:  189010829.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  171  sq.  ft.;  1  floor,  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  98,  Property  »:  189010830.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Caluirfet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  114  sq.  ft.:  1  floor,  potential 
utilities;  most  recent  use — pump  house. 
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Bl  Ig.  10.  Property  «:  189010836,  Fed  Reg 

)ate:  12/04/93 
Pr  tject  Name:  Calumet  Air  Force  Station 
Ca  umet  Air  Force  Station 
Ca  umet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Sti  tus:  Excess 
Cc  mment:  1056  sq.  ft.;  1  story  wood  frame 

1  esidence. 
Bl  Ig.  216,  Property  «:  189010847.  Fed  Reg 

)ate:  12/04/93 
Pr  iject  Name:  Calumet  Air  Force  Station 
Cs  imiet  Air  Force  Station 
Cs  umet,  MI,  Co:  Keweenaw,  Zip:  49913- 
St  itus:  Excess 
C(  mment:  780  sq.  ft.;  1  story  wood  frame 

lousing  garage. 
Bl  Ig.  217.  Property  «:  189010848.  Fed  Reg 

)ate:  12/04/93 
Pr  )ject  Name:  Calumet  Air  Force  Station 
Ca  lumet  Air  Force  Station 
Ca  iumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
St  tus:  Excess 
Cc  nunent:  780  sq.  ft.;  1  story  wood  frame 

lousing  garage. 
Bl  ig.  218.  Property  «:  189010849,  Fed  Reg 

)ate:  12/04/93 
Pr  >ject  Name:  Calumet  Air  Force  Station 
Q  Iumet  Air  Force  Station 
Q  Iumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
St  itus:  Excess 
Q  mment:  780  sq.  ft.;  1  story  wood  frame 

lousing  garage. 
Bl  Ig.  219,  Property  #:  189010850.  Fed  Reg 

Date:  12/04/93 
Pi  )ject  Name:  Calumet  Air  Force  Station 
Q  Iumet  Air  Force  Station 
Q  Iumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
St  Itus:  Excess 
G  mment:  780  sq.  ft.;  1  story  wood  frame 

lousing  garage. 
B  ig.  220,  Property  #:  189010851.  Fed  Reg 

Date:  12/04/93 
Pi  jject  Name:  Calumet  Air  Force  Station 
O  Iumet  Air  Force  Station 
O  Iumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Sl  Itus:  Excess 
O  mment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
B  dg.  221,  Property  #:  189010852,  Fed  Reg 

Date:  12/04/93 
Pi  oject  Name:  Calumet  Air  Force  Station 
C  Iumet  Air  Force  Station 
C  Iumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Sl  Itus:  Excess 
O  imment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
B  dg.  222.  Property  «:  189010853,  Fed  Reg 

Date:  12/04/93 
P  oject  Name:  Calumet  Air  Force  Station 
C  Iumet  Air  Force  Station 
C  Iumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Sl  atus:  Excess 
G  imment;  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
B  dg.  223,  Property  «:  189010854.  Fed  Reg 

Date:  12/04/93 
P  oject  Name:  Calumet  Air  Force  Station 
C  I  Iumet  Air  Force  Station 
C  ilumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
S  atus:  Excess 
C  imment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
B  dg.  224,  Property  »:  189010855,  Fed  Reg 

Date:  12/04/93 


Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  215,  Property  #:  189010856,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calimiet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  &(cess 
Comment:  390  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  212,  Property  #:  189010859,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  214.  Property  »:  189010861,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  23.  Property  #:  189010865,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story:  metal  frame; 

prior  use — storage  of  fire  hoses. 

Bldg.  24,  Property  #:  189010866,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story;  metal  frame: 

prior  use — storage  of  fire  hoses. 
Bldg.  36,  Property  #:  189010872,  Fed  Reg 

Date:  Jl  2/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 

Bldg.  37,  Property  »:  189010873,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  25  sq.  ft.;  1  floor  metal  frame:  prior 

use — storage  of  fire  hoses. 
Bldg.  201,  Property  »:  189010879.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Slatus:  Excess 
Comment:  25  sq.  ft.:  1  floor  metal  frame;  prior 

use — storage  of  fire  hoses. 

Montana 

Buildings 

,Bldg.  00007,  Property  $:  189330066,  Fed  Reg 
Date:  12/04/93 


Havre  Air  Force  Station 

MT,  Co:  Hill.  Zip:  59501- 

Status:  Unutilized 

Comment:  992  sq.  ft..  1-story  metal,  most 

recent  use — auto/hobby  shop 
Bldg.  00008,  Property  »:  189330067,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill.  Zip:  59501- 
Status:  Unutilized 
Comment:  2640  sq.  ft..  1-story  metal,  most 

recent  use — vehicle  parking 

Bldg.  00016,  Property  #:  189330068,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  3604  sq.  ft.,  1-story  cinder  block, 

most  recent  use — storage 

Bldg.  00023,  Property  #:  189330069,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT.  Co:  Hill,  Zip:  59501  - 
Status:  Unutilized 
Comment:  3315  sq.  ft.,  1-story  wood,  most 

recent  use — fire  station 

Bldg.  00024,  Property  »i  189330070,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  5016  sq.  ft.,  1-story  brick,  most 

recent  use— dormitory 
Bldg.  00027,  Property  »:  189330071,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT.  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Conunent:  14280  sq.  ft,  1-story  cinder  block, 

most  recent  use — recreation  center  and 

commissary  store 

Bldg.  00029,  Property  »:  189330072,  Fed  Reg 

Date:  12/04/93 
HavTe  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  63  sq.  ft.,  1-story  metal 
Bldg.  00031,  Property  #:  189330073.  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT.  Co:  Hill.  Zip:  59501- 
Status:  Unutilized 
Comment:  3130  sq.  ft,  1-story  cinder  block. 

most  recent  use — maintenance  shop  and 

admin. 

Bldg.  00032,  Property  #:  189330074.  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Conunent:  64  sq.  ft.,  metal,  most  recent  use — 

storage 

Bldg.  00035,  Property  #:  189330075,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  2252  sq.  ft.,  4-story  metal,  most 

recent  use — storage 

Bldg.  00039.  Property  •:  189330076,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT.  Co:  Hill.  Zip:  59501- 
Status:  Unutilized 


Comment:  21824  sq.  ft..  1-story  masonry. 

most  recent  use — storage 
Bldg^  00040.  Property  »:  189330077.  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill.  Zip:  59501- 
Status:  Unutilized 
Comment:  874  sq.  ft.,  1-story  masonry,  most 

recent  use — storage 
Bldg.  00041,  Property  #:  189330078,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 

Comment:  108  sq.  ft.,  1-story  masonry 
Bldg.  00042,  Property  #:  189330079,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  760  sq.  ft..  1 -story  masonry,  most 

recent  use — warehouse 

Bldg.  00044,  Property  #:  189330080,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  3298  sq.  ft..  1-story  metal,  most 

recent  use — wood  hobby  shop 
BIdgs.  51,  52,  56,  58,  Property  »:  189330081, 

Fed  Reg  Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501-  , 

Status:  Unutilized 
Comment:  1352  sq.  ft.  each.  1-story  wood, 

most  recent  use — residential 
Bldgs.  53-55,  57,  59,  61.  63,  65,  67,  69,  71, 

Property  »:  189330082,  Fed  Reg  Date:  12/ 

04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized  ' 

Comment:  1152  sq.  ft.  each,  1 -story  wood. 

most  recent  use — residential 
Bldgs.  60, 62, 64, 66, 68.  Property  #: 

189330083,  Fed  Reg  Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  1361  sq.  ft.  each,  l-story  wood, 

most  recent  use — residential 
Bldgs.  70,  72,  74.  78.  Property  #:  189330084. 

Fed  Reg  Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  1455  sq.  ft.  each,  1-story  wood. 

most  recent  use — residential 
Bldgs.  76,  80.  Property  #:  189330085,  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  1343  sq.  ft.  each,  1 -story  wood, 

most  recent  use— residential 
Bldg.  82,  Property  #:  189330086.  Fed  Reg 

Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  1553  sq.  ft.,  1-story  wood,  most 

recent  use — residential 
Bldgs.  150, 152, 154, 156, 158,  160,  162,  164, 

168,  170. 172, 174, 176, 178, 180, 182, 184, 


Property  »:  169330087,  Fed  Re«  Date:  12/ 

04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment  1247  sq.  ft.  each,  1 -story  wood. 

most  recent  use — residential 
Bldgs.  106-109. 112-113,  Property  »; 

189330088,  Fed  Reg  Date:  12/04/93 
Ha\Te  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 
Comment:  36  sq.  ft.  each,  most  recent  use — 

fire  hose  house 

Bldgs.  202,  204,  206.  212,  214,  216,  218, 
Property  »:  189330089,  Fed  Reg  Date:  12/ 
04/93 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Comment:  72  sq.  ft.  each,  most  recent  use — 
storage  units 

Bldgs.  208.  210.  Property  »:  189330090,  Fed 

Reg  Date:  12/04/93 
Havre  Air  Force  Station 
MT,  Co:  Hill.  Zip:  59501- 
Status:  Unutilized 
Comment  36  sq.  ft.  each,  most  recent  use — 

storage 

South  Dakota 
Buildings 

West  Communications  Annex,  Property  #: 
189340051,  Fed  Reg  Date:  12/23/93 

Ellsworth  Air  Force  Base 

Ellsworth  AFB,  SD,  Co:  Meade,  Zip:  57706- 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Air  Force— BC 

Arizona 
Land 

14  Recreation  Facilities,  Property  »: 
199210101.  Fed  Reg  Date:  12/04/93 

Williams  Air  Force  Base 

Williams  AFB,  AZ,  Co:  Maricopa,  Zip: 
85240-5000 

Status:  Excess 

Comment:  baseball,  softball  and  soccer  fields, 
tennis  courts,  track,  golf  course  and  driving 
range,  and  a  camp,»tcheduled  to  be  vacated 
9/30/93 

Buildings 

700  Units  of  Family  Housing,  Property  »: 

199210096,  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB,  AZ.  Co:  Maricopa.  Zip: 

85240-5000 
Status:  Excess 
Comment:  1-story,  2  to  5  bedrooms,  military 

family  bousing,  scheduled  to  be  vacated  9/ 

30/93 

Temporary  Living  Quarters.  Property  »: 

199210097.  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB,  AZ.  Co:  Maricopa.  Zip: 
85240-5000 

Status:  Excess 

Conunent  1.  2,  and  3-story,  concrete  block 
and  stucco  structures  including  dorms  and 
lodging,  scheduled  to  be  vacated  9/30/93 


5  Support  &  Service  Facilities,  Property  •: 
:199210098,  Fed  Reg  Date:  12/04/9.3 

Williams  Air  Force  Base 

Williams  AFB.  AZ  Co:  Maricopa.  Zip:  85240- 

5000 
Status:  Excess 
Comment:  one  3-story  fire  station,  one  1-story 

brick  chapel,  a  gate  house,  post  oSice  and 

education  center,  scheduled  to  be  vacated 

9/30/93 
24  Miscellaneous  Facilities.  Property  #: 

199210099.  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB.  AZ.  Co:  Maricopa.  Zip: 
85240-5000 

Status:  Excess 

Comment:  1  and  2-story  structures  including 
a  library,  gymnasiurn,  a  theater, 
commissary,  stores,  and  bowling,  youth 
and  recreation  centers,  scheduled  to  be 
vacated  9/30/93 

6  Recreation  Facilities,  Property  f: 

199210100.  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB,  AZ,  Co:  Maricopa.  Zip: 

85240-5000 
Status:  Excess 
Comment:  1-story  structures  including  golf 

club  bldgs.,  bathhouses,  and  swimming 

pools,  scheduled  to  be  vacated  9/30/93 
6  Medical  Facilities,  Property  #;  199210102, 

Fed  Reg  Date:  1 2/04/93 
Williams  Air  Force  Base 
Williams  AFB.  AZ.  Co:  Maricopa.  Zip: 

85240-5000 
Status:  Excess 
Comment:  l-stor>'.  block  and  concrete 

structures  including  a  hospital,  clinics  and 

pharmacy,  scheduled  to  be  vacated  9/30/93 
9  Laboratories,  Property  »:  199210103,  Fed 

Reg  Date:  12/04/93 
Williams  Air  Force  Base 
Williams  AFB.  AZ,  Co:  Maricopa.  Zip: 

85240-5000 
Status:  Excess 
Comment:  eight  1 -story  and  one  3-story  metal 

and  concrete/block  structures,  scheduled 

to  be  vacated  9/30/93 
36  Training  &  Admin  Facilities,  Property  »: 

199210104,  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB.  KL  Co:  Maricopa,  Zip: 
85240-5000 

Status:  Excess 

Comment:  1.  2,  and  3-story,  concrete  block, 
wood  and  metal  structures  including  law 
ceninrs.  offices,  classrooms  and  flight 
training  fncilities,  scheduled  to  be  vacated 
9/30/93 

12  Warchouse/Stor.  Facilities,  Property  »: 

199210105,  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB,  AZ.Co:  Maricopa.  Zip: 

85240-5000 
Status:  Excess 
Comment:  1 -story,  concrete,  wood  and  steel 

structures  including  warehouses  and 

storage  bldgs..  scheduled  to  be  vacated  9/ 

30/93 

52  Support/Maint.  Facilities.  Property  »: 

199210106,  Fed  Reg  Date:  12/04/93 
Williams  Air  Force  Base 

Williams  AFB,  AZ,  Co;  Maricopa,  Zip: 

85240-5000 
Status  Exf.fss 


Coi  iment:  1 -story,  concrete/steel,  concrete/ 
b  ock  and  steel  structures  including 
fa  ingars,  maintenance  and  jet  engine  shops 
s  :heduled  to  be  vacated  9/30/93 

14  iazardous/Explosive  Storage,  Property  »: 
1 J9210107,  Fed  Reg  Date:  12/04/93 

Wi  liams  Air  Force  Base 

Wi  liams  AFB.  AZ,  Co:  Maricopa.  Zip: 

«  J24O-5000 
Sta  us:  Excess 
Coi  unent:  1 -story  concrete  and  concrete/ 

r  letal  structures,  scheduled  to  be  vacated 

S  '30/93 

Co,  jrado 
Laid 

NT  ^U— Partial  Area,  Property  •:  189010254, 

Fed  Reg  Date:  12/04/93 
Pre  ect  Name:  Lowry  Air  Forte  Base 
Loi  rry  Air  Force  Base 
Dei  ver,  CO,  Co:  Denver.  Zip:  80230-5000 
Lo<  ation:  West  of  Aspen  Terr,  housing  area 

a  id  South  of  (AFAFC)  along  the  base 

t  jundary. 
Sta  us:  Excess 
Coi  iment:  Approximately  20  acres;  sloping 

f  arts  in  Area. 
42  I  k)mmunity /Recreation  Facs.,  Property  t: 

1 39320012,  Fed  Reg  Date:  12/04/93 
Loi  fry  Air  Force  Base 
Eas :  6th  Ave.  &  Quebec  Street 
Dei  ver,  CO,  Co:  Denver.  Zip:  80230-5000 
Sta  us:  Excess 
Coi  iment:  Includes  playgrounds,  running 

t  ack.  soccer,  baseball  &  softbell  fields, 

t  nnis  &  basketball  courts,  scheduled  to  be 

V  icated  9/30/94. 

Bu  Idings 

15  )ormitories.  Property  »:  199320010.  Fed 
FRg  Date:  12/04/93 

Loi  fry  Air  Force  Base 

Eai :  6th  Ave.  &  Quebec  Street 

Dei  ver,  CO.  Co:  Denver,  Zip:  80230-5000 

Sta  us:  Excess 

Coi  iment:  4382  to  188923  sq.  ft.,  brick  or 

V  ood  frame,  1.  2,  or  3  story,  poss.  asbestos, 
9  >me  need  rehab,  incs.  dorm  housing. 

r  lotels.  ofcrs  qtrs.,  hotel  hsg.,  sched  to  be 
\  jcated  9/30/94. 

21   lecreational  Facilities,  F^perty  »: 
1 99320013,  Fed  Reg  Date:  12/04/93 

Lct  fry  Air  Force  Base 

Eaj  1 6th  Ave.  &  Quebec  Street 

Dei  iver,  CO,  Co:  Denver,  Zip:  80230-5000 

Sta  us:  Excess 

Coi  [iment;  brick,  wood  or  cindrrblock  frame, 
s  )me  need  rehab,  possible  asbestos,  incs. 
i  ^TOS,  theater,  bowling  alleys,  swimming 
I  ools,  youth  cntrs,  museums,  sched  to  be 
\  jcated  9/30/94. 

18  administration  Bldgs.,  Property  #: 
1  993  2001 4,  Fed  Reg  Date:  12/04/93 

Loi  ^  Air  Force  Base 

Eas  1 6th  Ave.  &  Quebec  Street 

Dei  ver,  CO,  Co:  Denver.  Zip:  80230-5000 

Sta  us;  Excess 

Coi  iment:  1143  to  337588  sq.  ft.,  wood, 
t  rick,  metal  or  cinderbiock,  poss.  asbestos, 
s  )me  need  rehab,  incs.  correct,  fac..  hdqtrs 
I  Idg,  admin  services,  etc.,  sched.  to  be 
>  seated  9/30/94. 

30  Training  Facilities,  Property  »:  199320015. 

{  ed  Reg  Date:  12/04/93 
Loi  irry  Air  Force  Base 


East  6th  Ave.  &  Quebec  Street 

Denver.  CO,  Co;  Denver,  Zip:  8023O-5(X)0 

Status:  Excess 

Comment:  1026  to  97442  sq.  ft.,  brick,  metal, 
or  cinderbiock  frame,  1  to  4  story,  incs. 
tech.  training  labs,  TV  studio,  classrooms, 
scheduled  to  be  vacated  9/30/94.  „ 

20  Commercial  Bldgs,  Property  #;  199320016. 
Fed  Reg  Date:  12/04/93 

Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 

Denver,  CO.  Co;  Denver,  Zip;  80230-5000 

Status;  Excess 

Comment:  64  to  84860  sq.  ft.,  1  ft  2  story, 
some  need  rehab,  poss.  asbestos,  incs., 
child  care  cntrs,  stores,  gas  station  bldgs, 
chapels,  garages,  med.  clinics,  sched  to  be 
vacated  9/30/94. 

21  Industrial  Facilities,  F*roperty  f ; 

•     199320017.  Fed  Reg  Date:  12/04/93 

Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 

Denver,  CO,  Co:  Denver.  Zip:  80230-5000 

Status:  Excess 

Comment:  757  to  37832  sq.  ft.,  metal,  brick, 
wood  or  cinderbiock,  poss.  asbestos,  some 
need  rehab,  incs.  vehicle  maint.  trainiag 
aid,  industrial  bldgs.  sched  to  be  vacated 
9/30/94. 

30  Storage/Warehouses,  Property  •: 

199320018.  Fed  Reg  Date:  12/04/93 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 

Denver,  CO,  Co:  Denver,  Zip:  80230-5000 

Status:  Excess 

Comment:  169  to  50363  sq.  ft.,  wood,  brick, 

metal  or  cinderbiock.  some  need  rehab. 

poss.  asbestos,  scheduled  to  be  vacated  9/ 

30/94. 

10  Covered  Storage  Facilities,  Propertv  #: 

199320019,  Fed  Reg  Date:  12/04/93* 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 

Denver,  CO,  Co;  Denver,  Zip:  80230-5000 

Status:  Excess 

Comment:  264  to  9433  sq.  ft.,  wood,  metal  or 

brick  frame,  needs  rehab,  possible  asbe<;tos. 

scheduled  to  be  vacated  9/30/94. 

Florida 
Land 

Land,  Property  #:  199340001,  Fed  Reg  Date: 

12/30/93 
Homestead  Air  Force  Base 
Miami,  FL.  Co:  Dade.  Zip  33218-0001 
Status:  Excess 
Comment:  843  acres,  scheduled  to  be  vacant 

3/31/94. 

Land — underlying  housing,  F*ropertv  9: 
199340009.  Fed  Reg  Date:  12/04/93 

Homestead  Air  Force  Base    *■  - 

Miami,  FL.  Co:  Dade,  Zip  33218-0001 

Status:  Excess 

Comment:  428  acres — housing  on  land 
scheduled  for  demolition,  scheduled  to  be 
vacated  3/31/94. 

Buildings 

9  Industrial  Storage  Bldgs.,  F*roperty  •: 
199340003.  Fed  Reg  Date;  12/30/93 

Homestead  Air  Force  Base 

Miami,  FL,  Co:  Dade,  Zip  33218-0001 

Status:  Excess 

Comment;  792  to  23415  sq.  ft.,  1  story,  needs 
rehab.  s<  heduled  to  be  vacant  3/31/94. 


17  Administrative  Bldgs.,  I^perty  #: 
199340004.  Fed  Reg  Date:  12/30/93 

Homestead  Air  Force  Base 

Miami,  FL.  Co:  Dade.  Zip:  33218-0001 

Status:  Excess 

Comment:  960  to  25653  sq.  ft.,  1-3  story. 

needs  rehab,  scheduled  to  be  vacant  3/31/ 

94. 

13  Doitoitories.  Property  #:  199340005,  Fed 

Reg  Date:  12/30/93 
Homestead  Air  Force  Base 
Miami,  FL.  Co:  Dade,  Zip:  33218-0001 
Status:  Excess 
Comment:  13426  to  26034  sq.  ft.,  2-3  story, 

needs  rehab,  scheduled  to  be  vacant  3/31/ 

94. 

9  Miscellaneous  Bldgs.,  Property  #: 

199340006,  Fed  Reg  Date:  12/30/93 
Homestead  Air  Force  Base 

Miami,  FL,  Co:  Dade,  Zip:  33218-0001 

Status:  Excess 

Comment:  1344  to  93202  sq.  ft..  1-2  story, 
needs  rehab,  scheduled  to  be  vacant  3/31/ 
94.  includes  dining  hall,  stores,  child  care 
center,  dental  clinic,  classroom. 

8  Recreational  Facilities,  Property  #: 

199340007,  Fed  Reg  Date:  12/30/93 
Homestead  Air  Force  Base 

Miami,  FL,  Co;  Dade,  Zip:  33218-0001 

Status:  Excess 

Comment:  384  to  27953  sq.  ft.,  1-2  story, 
needs  rehab,  scheduled  to  be  vacant  3/31/ 
94,  includes  bathhouse,  gymnasium, 
bowling  center,  officers  club,  golf  club 
house. 

6  Warehouses,  Property  #:  199340008,  Fed 

Reg  Date:  12/30/93 
Homestead  Air  Force  Base 
Miami,  FL.  Co:  Dade,  Zip:  33218-OO01 
Status;  Excess 
Comment:  3600  to  90683  sq.  ft.,  1  story, 

needs  rehab,  scheduled  to,  be  vacant  3/31/ 

94. 

Indiana 
Land 

Land,  Property  #:  199330001,  Fed  Reg  Date: 

12/04/93 
Grissom  Air  Force  Base 
Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 
Status:  Excess 
Comment:  13  parcels  totalling  839  acres, 

easement  restrictions,  scheduled  to  be 

vacated  9/30/94. 

18  Recreational  Facilities.  Property  »: 
199330015,  Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 

Status:  Excess 

Comment:  Includes  softball/baseball  fields, 
tennis  courts,  recreation  courts,  golf  coujsfi 
and  range,  scheduled  to  be  vacated  9/30/ 
94. 

Buildings 

378  Multifamily  Housing,  Property  #: 

199330002.  Fed  Reg  Date:  12/04/93 
Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 

Status:  Excess 

Comment:  1410  to  2826  sq.  ft.,  2-4  bedrooms. 
1  and  2  unit  bldgs.,  attached  garages  or 
carports,  scheduled  to  be  vacated  9/30/94. 

168  Multifomily  Housing.  Property  «; 

199330003.  Fed  Reg  Date:  12/04/93 


Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami.  Zip:  46971-5000 

Status:  Excess 

Comment:  1619  to  3960  sq.  ft.,  3-4  bedrooms. 

1  and  2  unit  bldgs.,  scheduled  to  he 

vacated  9/30/94. 

44  Multifamily  Housing.  I>roperty  #: 
199330004,  Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami.  Zip;  46971-5000 

Status;  Excess 

Comment:  5256  to  7430  sq.  ft..  2-4  bedrooms, 
w/detached  carports.  4  and  6  unit  bldg;.. 
scheduled  to  be  vacated  9/30/94. 

10  Dormitories,  Property  #:  199330005,  Fed 
Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom.  IN,  Co:  Miami,  Zip:  46971-5000 

Status;  Excess 

Comment;  1984  to  26739  sq.  ft.,  presence  of 

asbestos,  includes  dorms,  scheduled  to  be 

vacated  9/30/94. 
6  Temporary  Living  Facilities,  Property  »: 

199330006,  Fed  Reg  Date:  12/04/93 
Grissom  Air  Force.  Base 
Grissom,  IN.  Co;  Miami,  Zip;  46971-5000 
Status:  Excess 
Comment:  1984  sq.  ft.,  includes  temporary 

facilities  w/attached  carports,  scheduled  to 

be  vacated  9/30/94. 
Bldg.  162,  Property  #:  199330007.  Fed  Reg 

Date;  12/04/93 
Grissom  Air  Force  Base 
Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 
Status:  Excess 
Comment;  2160  sq.  ft.,  presence  of  asbestos, 

most  recent  us&-^«served  forces  training, 

scheduled  to  be  vacated  9/30/94. 

11  Administration  Buildings,  F^operty  »: 
199330008,  Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom,  IN.  Co:  Miami.  Zip:  .46971-5000 

Status:  Excess  , 

Comment:  1226  to  55797  sq.  ft.,  includes  law 
centers/admin,  presence  of  asbestos,  3  near 
airport  clear  zone,  scheduled  to  be  vacated 
9/30/94. 

22  Support  Facilities,  I»roperty  #:  199330009, 
Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami,  Zip;  46971-5000 

Status;  Excess 

Comment:  784  to  55267  sq.  ft.,  presence  of 
asbestos,  includes  snack  bar,  library, 
commissary,  animal  clinic,  credit  union, 
base  exchange,  chapel,  scheduled  to  be 
vacated  9/30/94. 

2  Communication  Facilities,  F^perty  »: 

199330010,  Fed  Reg  Date;  12/04/93 
Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 
Status:  Excess 

Comment:  3098  to  6832  sq.  ft.,  presence  of 
asbestos,  scheduled  to  be  vacated  9/30/94. 

12  Maintenance  Facilities,  Property  »: 

199330011,  Fed  Reg  Date:  12/04/93 
Grissom  Air  Force  Base 

Grissom,  IN,  Co:  Miami,  Zip:  46971-5000 

Status:  Excess 

Comment:  323  to  130492  sq.  ft.,  presence  of 

asbestos,  3  in  airport  clear  zone,  incs. 

sheds,  hangars,  BE  maintenance,  covered 

storage,  scheduled  to  be  vacated  9/30/94. 
11  Storage  Facilities,  Property  #:  199330012. 

Fed  Reg  Date;  12/04/93 


Grissom  Air  Force  Base 

Grissom.  IN.  Co:  Miami.  Zip:  46971-5000 

Status:  Excess 

Comment:  587  to  21214  sq.  ft.,  presence  of 
asbestos,  2  In  airport  clear  zone,  includes 
warehouses,  open  storage,  scheduled  to  be 
vacated  9/30/94. 

2  Medical  Facilities,  F>roperty  »:  199330013, 
Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Base 

Grissom.  IN.  Co:  Miami.  Zip:  46971-5000 

Status:  Excess 

Comment:  5573  to  58291  sq.  ft.,  presence  of 
asbestos,  includes  dental  clinic,  medical 
clinic,  scheduled  to  be  vacated  9/30/94. 

5  Recreational  Facilities,  F>roperty  #: 
199330014,  Fed  Reg  Date:  12/04/93 

Grissom  Air  Force  Baie 

Grissom,  IN.  Co;  Miami.  Zip:  46971-5000 

Status:  Excess 

Conunent:  Includes  hay  bam,  bowling, 
swimming  pool,  golf  clubhouse,  and 
storage,  scheduled  to  be  vacated  9/30/94. 

Maine 
Land 

Land— On  Base.  Property  #:  199320045.  Fed 

Reg  Date;  12/04/93 
Loring  Air  Force  Base 

Limestone,  ME.  Co:  Aroostook,  Zip:  0475O- 
Status:  Excess 
Comment;  5233  acres  of  which  3583  is 

unimproved:  improved  land  includes 

aprons,  roads,  runways,  parking,  etc. 
Land— Off  Base,  Property  »:  199320046,  Fed 

Reg  Date:  12/04/93 
Loring  Air  Force  Base 

Limestone,  ME.  Co;  Aroostook,  Zip:  04?50- 
Status:  Excess 
Comment:  4517  acres  of  which  4047  is 

unimproved;  improved  land  includes 

roads,  runways,  parking,  etc. 

Buildings 

Bldg.  1,  Property  «:  189010590,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  #1 

Caswell.  ME,  Co:  Aroostook,  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending:  fuel  tanks  removed:  sewage 

line  needs  repair. 
Bldg.  2.  Property  »:  189010591,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex.  Loring  Air  Force 

Base 
U.S.  Route  »1 

Caswell,  ME,  Co:  Aroostook.-Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed:  sewage 

line  needs  repair. 

Bldg.  3.  Property  »:  189010592,  Fed  Reg  Date; 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  tl 
Caswell.  ME,  Co;  Aroostook.  Zip  04750- 


Status:  Excess 

Comment:  1116  sq.  ft;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending:  fuel  tanks  removed;  se%«rage 

line  needs  repair. 
Bldg.  4,  Property  f:  18901 0S93,  Fed  Reg  Date: 

12/04/93 
Proiect  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  *1 

Caswell,  ME,  Co:  Aroostook,  Zip:  04750- 
Status:  Excess 
Conunent:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 
Bldg.  5,  Property  «:  189010594.  Fed  Reg  Date: 

12/04/93  ~     - 

Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  LcHing  Air  Force 

Base 
U.S.  Route  91 

Caswell,  ME,  Co:  Aroostook,  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 
Bldg.  6,  Property  *:  189010595,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  II 

Caswell,  ME,  Co:  Aroostook.  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 
Bldg.  7,  Property  «:  189010596,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  «1 

Caswell.  ME.  Co:  Aroostook.  Zip:  04750- 
Status:  Excess 
Conunent:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities:  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 

Bldg.  8,  Property  #:  189010597,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  »1 

Caswell.  ME,  Co:  Aroostook,  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  fnme 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 

Bldg.  9,  Property  f :  189010598,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  •! 

Caswell,  ME.  Co:  Aroostook,  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  frame 

residence;  no  utilities;  asbe<nos  and  radon 
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t(  sts  pending;  fuel  tanks  removed;  sewage 

li  TO  needs  repair. 
Bldk.  10.  Property  •:  189010599.  Fed  Reg 

E  ate:  12/04/93 
Pro  ect  Name:  Family  Housing  Annex 
Far  lily  Housing  Annex,  Loring  Air  Force 

E  jse 
U.S  Route  #1 

Cas  Arell.  ME,  Co:  Aroostook.  Zip:  04750- 
Sta  us:  Excess 
Coi  unent:  1116  sq.  ft;  1  story  frame 

r  sidence;  no  utilities;  asbestos  and  radon 

t(  sts  pending;  fuel  tanks  removed;  sewage 

li  ae  needs  repair. 

Blc  5. 11.  Property  #:  189010600,  Fed  Reg 

[  ate:  12/04/93 
Pro  ect  Name:  Family  Housing  Annex 
Far  lily  Housing  Annex.  Loring  Air  Force 

Ease 
U.S  .  Route  f  1 

Cai  ivell,  ME,  Co:  Aroostook,  Zip:  0475O- 
Sta  us:  Excess 
Coi  iment:  1116  sq.  ft;  1  story  fr^me 

r  sidence;  no  utilities;  asbestos  and  radon 

t  sts  pending;  fuel  tanks  removed;  sewage 

1  ae  needs  repair. 
Bk  1. 12,  Property  «:  189010601,  Fed  Reg 

I  ate:  12/04/93 
Pro  ect  Name:  Family  Housing  Annex 
Par  lily  Housing  Annex,  Loring  Air  Force 

E  ase 
U.J   Route  #1 

Cas  well,  ME,  Co:  Aroostook.  Zip:  0475O- 
Sta  us:  Excess 
Coi  iment:  1116  sq.  ft.;  1  story  frame 

r  tsidence;  no  utilities;  asbestos  and  radon 

t  sts  pending;  fuel  tanks  removed;  sewage 

1  ne  needs  repair. 

Blc  5. 13.  Property  #:  189010602.  Fed  Reg 

I  ate:  12/04/93 
Pre  ect  Name:  Family  Housing  Annex 
Fai  lily  Housing  Annex.  Loring  Air  Force 

I  ase 
U.i .  Route  »1 

Ca!  well,  ME,  Co:  Aroostook.  Zip:  04750- 
Sta  us:  Excess 
Coi  iment:  1116  sq.  ft.;  1  story  fr'ame 

r  (Sidence;  no  utilities;  asbestos  and  radon 

t  ists  pending;  fuel  tanks  removed;  sewage 

1  ne  needs  repair. 

Bl(  g.  14,  Property  #:  189010603.  Fed  Reg 

I  ate:  12/04/93 
Pre  ect  Name:  Family  Housing  Annex 
Fai  lily  Housing  Annex,  Loring  Air  Force 

I  ase 
U.J .  Route  #1 

Ca!  well,  ME.  Co:  Aroostook.  Zip:  04750- 
Sta  us:  Excess 
Coi  runent:  1116  sq.  ft.;  1  story  fr^me 

I  »sidence;  no  utilities;  asbestos  and  radon 

t  »sts  pending;  fuel  tanks  removed;  sewage 

1  ne  needs  repair. 

Bl<  g.  15,  Property  »:  189010604,  Fed  Reg 

late:  12/04/93 
Pn  ject  Name:  Family  Housing  Annex 
Faj  lily  Housing  Annex,  Loring  Air  Force 

I  ase 
U.J  .  Route  M 

Cai  v»ell,  ME.  Co:  Aroostook,  Zip:  04750- 
Sts  tus:  Excess 
Co  nment:  1116  sq.  ft.;  1  story  wood  frame 

t  ^sidence;  no  utilities;  asbestos  and  radon 

I  !Sts  pending;  fuel  tanks  removed;  sewage 
ne  needs  repair. 


Bldg.  16.  Property  *:  189010605,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Family  Housing  Annex 
Family  Housing  Annex,  Loring  Air  Force 

Base 
U.S.  Route  t 

Caswrell.  ME,  Co:  Aroostook.  Zip:  04750- 
Status:  Excess 
Comment:  1116  sq.  ft.;  1  story  wood  frwne 

residence;  no  utilities;  asbestos  and  radon 

tests  pending;  fuel  tanks  removed;  sewage 

line  needs  repair. 
71  Wherry  Family  Housing,  Property*: 

199320033,  Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 

Caribou,  ME,  Co:  Aroostook,  Zip:  04736- 

Status:  Excess 

Conunent:  1894  to  22302  sq.  ft.,  1  ft  2  story 

wood  frame  residence,  scheduled  to  be 

vacated  9/30/94. 
29  Capehart  Family  Housing,  Property  •: 

199320034,  Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 

Caribou,  ME,  Co:  Aroostook.  Zip:  04736- 

Status:  Excess 

Comment  7748  to  7989  sq.  f^..  2  story 

shingles  fr^me  residences,  scheduled  to  be 

vacated  9/30/94. 

26  Family  Housing.  Property  «:  199320035. 

Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 
Caribou,  ME.  Co:  Aroostook,  Zip:  04736- 
Statiis:  Excess 
Comment:  1420  to  10800  sq.  ft..  1,  2  &  3  story 

aluminum  and  wood  frame  residences, 

scheduled  to  be  vacated  9/30/94. 
3  Officer's  Quarters,  Property  #:  199320036. 

Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 
Caribou.  ME.  Co:  Aroostook.  Zip:  04736- 
Status:  Excess 
Comment:  3688  to  38058  sq.  ft.,  1  &  2  story 

aluminum  and  wood  frame,  scheduled  to 

be  vacated  9/30/94. 
117  Housing  Garages,  Property  #:  199320037, 

Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 
Caribou,  ME,  Co:  Aroostook,  Zip:  04736- 
Status:  Excess 
Comment:  wood/cedar  fr^me,  1  story,  various 

sq.  ft,  scheduled  to  be  vacated  9/30/94. 
12  Storage  Bldgs.,  Property  f:  199320038.  Fed 

Reg  Date:  12/04/93 
Loring  Air  Force  Base 
Caribou,  ME,  Co:  Aroostook.  Zip:  04736- 
Status:  Excess 
Comment:  288  to  3729  sq.  ft.  wood  frame.  1 

story,  incs.  storage  &  maintenance  shops. 

scheduled  to  be  vacated  9/30/94. 
42  Admin/Community  Support.  Property  •: 

199320039.  Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 

Caribou.  ME.  Co:  Aroostook.  Zip:  04736- 

Status:  Excess 

Comment:  900  to  145877  sq.  ft,  1  to  3  story, 
brick,  concrete  or  wood  frwue,  incs., 
chapel,  post  ofc,  dining  hall,  library,  child 
care  cntrs..  theater,  pool,  sched  to  be 
vacated  9/30/94. 

18  Compound/Vehicle  MainL.  Property  f:  - 

199320040,  Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 

Caribou,  ME.  Co:  Aroostook.  Zip:  04736- 
Status:  Excess 


Comment:  wood,  metal  or  concrete 
structures,  incs.  storage  £acs^  vehicle 
maint.  maint  shops,  dry  cleaners,  auto 
shop,  water  supply,  scheduled  to  be 
vacated  9/30/94. 

59  Nose  Docks/Hangers,  Property  *: 
199320041.  Fed  Reg  Date;  12/04/93 

Loring  Air  Force  Base 

Caribou.  ME.  Co:  Aroostook.  Zip:  04736- 

Status:  Excess 

Comment:  concrete,  metal  or  brick  structures, 
incs.,  fuel  bldgs.,  pump  stations,  vehicle 
parking,  storage  sheds  &  bldgs,  security 
operations,  scheduled  to  be  vacated  9/30/ 
94. 

22  Flightline  Support.  Property  #:  199320042, 

Fed  Reg  Date:  12/04/93 
Loring  Air  Force  Base 
Caribou,  ME,  Co:  Aroostook,  Zip:  04736- 
Status:  Excess 
Comment:  corjcrete/metal/wood/brick 

structures,  iocs,  fire  stations,  correction 

facility,  avionica  shop,  maint  shops, 

vehicle  parking,  utility  vault,  scheduled  to 

be  vacated  9/30/94. 
86  Weapons  Storage  Area.  Property  tr>i 

199320043,  Fed  Reg  Date:  12/04/93  ^ 
Loring  Air  Force  Base 
Caribou,  ME,  Co;  Aroostook.  Zip:  04736- 
Status:  Excess 
Comment-  concrete/metal/wood/farick 

structures,  incs.  inspection  bldgs.,  igloos 

storage,  munitions  storage,  warehouses. 

police  bidg..  storage  magazines,  scheduled 

to  be  vacated  9/30/94. 

Michigan 
Land 

5  Recreational  Fields,  Property  #:  199240022. 

Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  Ml,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment  1  to  S  acres,  scheduled  to  be 

vacated  6/30/93,  includes  Softball. 

baseball,  football,  aitd  soccer  fields. 
Recreation  Courts.  Property  t:  199240023, 

Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment  Approx.  1  acre,  asphalt,  scheduled 

to  be  vacated  6/30/93. 
Camping  Area,  Property  »:  199240024,  Fed 

Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment:  Approx.  1  acre,  scheduled  to  be 

vacated  6/30/93. 
Tract  7257,  Property  9: 199240025,  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI.  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment:  Approx.  1  acre,  scheduled  to  be 

vacated  6/30/93.  most  recent  use— asphalt 

running  track. 

Air  Force  Land.  Property  9: 199240026,  Fed 

Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI.  Co:  Iosco.  Zip:  48753- 
Statiis:  Excess 


Comment  Approx.  56  acrei.  scheduled  to  be 
vacated  6/30/93.  portion  located  in  airport 
runway  area. 

Buildings 

BWg.  1101,  Housing.  Property  •:  199240001. 

Fed  Reg  Dale:  12/0«/93 
Wurtsmith  Air  Force  Base 
Oscoda,  Ml.  Co(  losco^  Zip:  48753- 

Status:  Excess 

Comment:  1073  sq.  ft.  1  story  wood  fr^me. 

scheduled  to  be  vacated  6/30/93. 
300  SF  Housing,  ManufiKtured.  Property  *: 

199240002,  Fed  Reg  Dale:  12/0V93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco.  Zip:  48753- 
Status:  Excess 

Comment:  1170  sa.  fl.  each,  1  story,  (10000 

area),  scheduled  to  be  vacated  6/30/93. 
948  Family  Housing,  Capehart,  Property  »: 

199240003,  Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  Ml.  Co:  Iosco.  Zip:  48753- 
Status:  Excess 

Comment  3502  to  14363  sq.  ft.,  1.2.4,6  &  8 
unit  buildings,  (8000  and  9000  area), 
scheduled  to  be  vacated  6/30/93.        -.,.. 

100  Family  Housing.  Appr  50-69.  Property*: 

199240004,  Fed  Reg  Date:  12/04/93  ' 
Wurtsmith  Air  Force  Base  / 
Oscoda.  MI,  Co:  Iosco,  Zip:  48753-  | 
Status:  Excess  ' 
Comment  1192  to  7574  sq.  ft.,  1  J.6  ft  7  unit 

buildings,  (1700  and  1800  area),  scheduled 

to  be  vacated  6/30/93. 
13  Dormitories,  Property  •:  199240005,  Fed 

Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  ML  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment  3025  to  90501  sq.  fl..  1.2,3  &  4 

story,  single  military  housing,  scheduled  to 

be  vacated  6/30/93. 
4  Reereation  Pavilions.  Property  »: 

199240006.  Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  ML  Co:  Iosco.  Zip:  48753- 
Status:  Excess 

Comment:  668  to  2398  sq.  ft.,  most  recent 
use — recreational  activities,  scheduled  to 
be  vacated  6/30/93. 

3  Recreational  Facilities,  Property  •: 

199240007,  Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco.  Zip:  48753- 
Status:  Excess 

Comment:  4317  to  13162  sq.  ft.,  scheduled  to 
be  vacated  6/30/93,  includes  youth  center, 
child  care,  recreation  center. 

3  Dining  Facilities,  Property  »:  199240008. 
Fed  Reg  Date:  12/04/93 

Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 

Conunent:  13388  to  15062  sq.  ft.,  scheduled 
to  be  vacated  6/30/93.  includes  open  mess. 

4  Retail  Outlets,  Property  9: 199240009.  Fed 
Reg  Date:  12/04/93 

Wurtsmith  Air  Force  Base 

Oscoda,  Ml.  Co:  Iosco,  Zip:  48753- 

Status:  Excess 

Comment:  4208  to  40701  sq.  ft.,  scheduled  to 
be  vacated  6/30/93,  includes  service  outlet 
exchange,  sales  store,  exchange  branch, 
base  package  store. 


4  Warehouses.  Property  #:  199240010.  Fed 

Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco«  Zip:  48753- 
Status:  Excess 
'  Comment:  7856  to  104213  sq.  ft.,  scheduled 

to  be  vacated  6/30/93,  includes 

commissary,  supply  ft  equipment  base, 

traffic  facility. 

4  Storage  facilities.  Property  t:  199240011. 

Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment  384  to  960  sq.  ft.,  needs  rehab. 

scheduled  to  be  vacated  6/30/93,  inchides 

open  mess. 

3  Office  Trailers,  Property  t:  199240012.  Fed 

Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment:  480  to  1400  sq.  ft.,  scheduled  to 

be  vacated  6/30/93,  includes  child  care 

center,  admin  offices,  petroleum  ops  bldg. 
11  Office  Buildings,  Property  »:  199240013, 

Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment:  596  to  30154  sq.  ft.,  scheduled  to 

be  vacated  6/30/93,  includes  personnel 

offices,  environmental  heahlx,  bdtrs  group. 

maintenance,  family  hsg  management  ofc 
6  Maintenance  Buildings,  Property  f : 

199240014,  Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Comment:  928  to  26933  sq.  ft.  scheduled  to 

be  vacated  6/30/93.  includes  vehicle 

operations,  vehicle  maintenaixe  shops. 

arts  ft  crafts  center. 
Bldg.  440,  Theatre,  Property  »:  199240015, 

Fed  Reg  Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  Ml.  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment:  5825  sq.  ft.  1  story,  scheduled  to 

be  vacated  6/30/93.  masonry  and  concrete 

fr^me. 

Bldg.  1135,  Property  f:  199240016.  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment  569  sq.  ft.  1  story,  scheduled  to 

be  vacated  6/30/93,  most  recent  use — 

swimmers  bath  house. 
Bldg.  420,  Property  «:  199240017,  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  Ml.  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment:  14522  sq.ft.,  1  story,  scheduled  to 

be  vacated  6/30/93,  most  recent  use — 

bowling  alley. 
Bldg.  418.  Property  f :  199240018,  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda.  MI,  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment:  8210  sq.  ft.  1  story,  concrete 

frame,  scheduled  to  be  vacated  6/30/93. 

most  recent  use — library. 
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Bldg.  445,  Property  «:  199240019,  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI,  Co:  Iosco,  Zip:  48753- 
Status:  Excess 
Qjmment:  19977  sq.  ft.  1  story,  concrete/ 

masonry  frame,  roof  leaks,  scheduled  to  be 

vacated  6/30/93,  most  recent  use — chapel. 
Bldg.  228.  Property  f :  199240020.  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI.  Co:  Iosco.  Zip:  48753- 
Status:  Excess 
Comment:  14946  sq.  ft.,  1  story,  concrete  & 

masonry  frame,  scheduled  to  be  vacated  6/ 

30/93,  most  recent  use — education  fecility. 
Bldg:  7295,  Property  «:  199240021.  Fed  Reg 

Date:  12/04/93 
Wurtsmith  Air  Force  Base 
Oscoda,  MI.  Co:  Iosco,  Zip;  48753- 
Status:  Excess 
Comment:  1911  sq.  ft.  2  story,  octagon 

shaped,  corrugated  metal  frame,  scheduled 

to  be  vacated  6/30/93,  most  recent  use — 

radar  bldg. 

Missouri 
Buildings 

Facility  918,  Property  *:  199320022,  Fed  Reg 

Date:  12/04/93 
Richards-Gebaur  Air  Force  Base 
15360  Hangar  Road 

Kansas  City,  MO,  Co:  )ackson,.Zip:  64147- 
Status:  Excess 
Comment:  68767  sq.  ft,  1  story  concrete 

block,  most  recent  use — aircraft  hangar, 

scheduled  to  be  vacated  9/30/94. 
1  Medical  Ginic.  Property  •:  199320025.  Fed 

Reg  Date:  12/04/93 
Richards-Gebaur  Air  Force  Base 
Kansas  City,  MO,  Co:  Jackson,  Zip:  64147- 
Status:  Excess 
Comment:  9099  sq.  ft,  1  story  block/wood 

frame,  (Facility  •  604],  scheduled  to  be 

vacated  9/30/94. 
12  Offices.  Property  #:  199320026.  Fed  Reg 

Date:  12/04/93 
Richards-Gebaur  Air  Force  Base 
Kansas  City,  MO,  Co:  Jackson,  Zip:  64147- 
Status:  Excess 
Comment:  856  to  67816  sq.  ft.,  1  &  2  story. 

wood,  concrete  block,  prefab  steel  or 

corrugated  metal,  incs.  ofc  clinics,  base 

exchange,  ofcs..  maint  shop,  sched  to  be 

vacated  9/30/94. 
Facility  1049,  Property  #:  199320028,  Fed 

Reg  Date:  12/04/93 
Ric;hards-Gebaur  Air  Force  Base 
Kansas  City,  MO,  Co:  Jackson.  Zip:  64147- 
Status:  Excess 
Comment:  611  sq.  ft..  1  story  concrete  block, 

most  recent  use— office/storage/small  arms 

range,  scheduled  to  be  vacated  9/30/94. 
facility  924,  Property  »:  199320029.  Fed  Reg 

Date:  12/04/93 
Richards-Gebaur  Air  Force  Base 
Kansas  City,  MO,  Co:  Jackson,  ZIP:  64147- 
Status:  Excess 
Comment:  569  sq.  ft.,  1  story  wood  frame, 

most  recent  use — grounds  shop,  scheduled 

to  be  vacated  9/30/94. 
3  Community  Support  Facilities.  Property  »: 

199320030,  Fed  Reg  Date:  12/04/93 
Richards-Gebaur  Air  Force  Base 


Buih 
Bldg 


04 

Stati  5 


Kans  IS  City,  MO,  Co:  Jackson,  Zip:  64147- 

Statu  3:  Excess 

Com]  aent:  308  to  10417  sq.  ft.,  wood  & 
coi  Crete  block,  incs.  fire  station, 
coi  ununications  support,  control  tower  (7 
stc  y],  scheduled  to  be  vacated  9/30/94. 

10  M  lintenance  Shops/Hangars,  Property  *: 
19  320031,  Fed  Reg  Date:  12/04/93 

Richi  rds-Gebaur  Air  Force  Base 

Kansls  City,  MO,  Co:  Jackson,  Zip:  64147- 

Statu  s:  Excess 

Com]  lent:  1812  to  23404  sq.  ft..  1  story 
COI  rugated  metal  or  concrete  block, 
scl  eduied  to  be  vacated  9/30/94. 

28  Storage  Facilities,  Property  #:  199320032, 
Fe4  Reg  Date:  12/04/93 

Richi  xds-Gebaur  Air  Force  Base 

Kans  is  City,  MO.  Co:  Jackson,  Zip:  64147- 

Statu  s:  Excess 

Comi  nent:  141  to  97400 sq.  ft.,  wood. 
COI  icrete  block  or  steel  beemis,  incs. 
co^  ered  open  storage,  offc/storage  and 
sh(  ds,  scheduled  to  be  vacated  9/30/94. 

Ohio 


mgs 


812.  Property  #:  199330019,  Fed  Reg 
Da  e:  12/04/93 

Rick(  nbacker  Air  National  Guard 

Colu  nbus,  OH,  Co:  Franklin,  Zip:  43217- 

Statu  s:  Excess 

Comi  nent:  13988  sq.  ft,  1  story,  secured  area 
w/  iltemate  access,  most  recent  use — base 
ex(  hange,  cinderblock/brick  &°ame, 
asl  estos  present,  scheduled  to  be  vacated 
9/;  0/94. 

4  Re<  reational  Facilities,  Property  *: 

19  1330021,  Fed  Reg  Date:  12/04/93 
Ricki  nbacker  Air  National  Guard 
Coluinbus,  OH,  Co:  Franklin,  Zip:  43217- 12/ 
93 

:  E.xcess 
Cominent:  600  to  23510  sq.  ft.,  secured  area 
iltemate  access,  bldgs  need  repairs, 
in(  ludes  swimming  pools,  consolidated 
ch  b,  bath  house,  scheduled  to  be  vacated 
9/;  0/94. 

Texc  5 
Builaings 

9  Mi  itary  Family  Housing,  Property  »: 
19  J210108,  Fed  Reg  Date:  12/04/93 

Cars  veil  Air  Force  Base 

Ft  V  orth,  TX,  Co:  Tarrant,  Zip:  76127- 

Stati  s:  Excess 

Com  nent:  1203  sq.  ft.,  1-story  wood  frame 
ret  idences,  scheduled  to  be  vacated  9/30/ 
93 

51  ^  ilitary  Family  Housing,  Property  #: 
19  )210109,  Fed  Reg  Date:  12/04/93 

Cars  veil  Air  Force  Base 

Ft.  V  orth,  TX.  Co:  Tarrant,  Zip:  76127- 

Statv  s:  Excess 

Com  nent:  1204  sq.  ft.,  1 -story  wood  frame 
rei  idences.  scheduled  to  be  vacated  9/30/ 
93 

56  h  ilitary  Family  Housing,  Property  #: 
ig  )210110,  Fed  Reg  Date:  12/04/93 

Cars  veil  Air  Force  Base 

Ft.  V  'orth,  TX,  Co:  Tarrant,  Zip:  76127- 

Stati  s:  Excess 

Com  nent:  1209  sq.  ft.,  1 -story  wood  frame 
re  idences.  scheduled  to  be  vacated  9/30/ 
9: 


11  Military  Family  Housing,  Property  #: 

199210111,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft  Worth,  TX,  Co:  Tarrant,  Zip:  761 27- 

Status:  Excess 

Conunent:  1348  sq.  ft..  1 -story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93. 
21  Military  Family  Housing,  Property  «: 

199210112.  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth,  TX.  Co:  Tarrant,  Zip:  76127- 

Status:  Excess 

Comment:  1387  sq.  ft.,  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93. 

49  Military  Family  Housing,  Property  #: 

199210113.  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft  Worth,  TX,  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  1397  sq.  ft.,  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93. 
19  Military  Family  Housing,  Property  »: 

199210114,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth,  TX,  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  1489  sq.  ft.,  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93. 
33  Military  Family  Housing,  Property  #: 

199210115,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth,  TX.  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  1493  sq.  ft.,  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93 
17  Military  Family  Housing,  Property  »: 

199210116.  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth.  TX,  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  1581  sq.  ft.,  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93 

9  Military  Family  Housing,  Property  #: 

199210117,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft  Worth,  TX.  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  1655  sq.  ft..  1-story  wood  frame 

residences,  scheduled  to  be  vacated  9/30/ 

93 

10  Military  Family  Housing,  Property  #: 

199210118.  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth.  TX.  Co:  Tarrant,  Zip:  76127- 

Status:  Excess 

Comment:  2450  sq.  ft..  1-story  concrete 

residences,  scheduled  to  be  vacated  9/30/ 

93 
9  Military  Family  Housing,  Property  #: 

199210119,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft.  Worth,  TX.  Co:  Tarrant,  Zip:  76127- 

Status:  Excess 

Comment:  2450  sq.  ft..  1-story  concrete 

residences,  scheduled  to  be  vacated  9/30/ 

93 
5  Military  Family  Housing,  Property  #: 

199210120.  Fed  Reg  Date:  12/04/93 
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Carswell  Air  Force  Base 

Ft  Worth.  TX.  Co:  Tarrant,  Zip:  76127- 

Status:  Excess 

Comment:  5601  sq.  ft,  2-story  concrete 

residences,  scheduled  to  be  vacated  9/30/ 

.03 

12  Military  Family  Housing,  Property  #: 

199210121,  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft  Worth,  TX,  Co:  Tarrant.  Zip:  76127- 

Status:  Excess 

Comment:  5601  sq.  ft.  2-story  concrete 

residences,  scheduled  to  be  vacated  9/30/ 

93 

41  Military  Family  Housing,  Property  #: 

199210122.  Fed  Reg  Date:  12/04/93 
Carswell  Air  Force  Base 

Ft  Worth,  TX,  Co:  Tarrant,  Zip:  76127- 
Status:  Excess 

Comment:  1-story  brick  and  wood  residences, 
scheduled  to  be  vacated  9/30/93 

Anny 

Alabama 
Buildings 

Bldg.  T00221,  Property  »:  219110042.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  McClollan 
Fort  McClellan 
Fort  McClellan,  AL.  Co:  Calhoun,  Zip: 

36205-5000 
Location:  Take  left  turn  off  Baltzell  Gate 

Road. 
Status:  Underutilized 
Comment:  4125  sq.  ft.;  one  story  wood  frame: 

needs  major  rehab;  termite  infested. 

presence  of  asbestos;  off-site  use  only. 
Bldg.  T00796.  Property  »:  219110043,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  McClellan 
Fort  Mcaellan 
Fort  McClellan.  AL.  Co:  Calhoun.  Zip: 

36205-5000 
Location:  Intersection  of  19th  and  20th 

Streets. 
Status:  Underutilized 
Comment:  1340  sq.  ft;  one  story  wood  frame; 

needs  major  rehab;  presence  of  asbestos; 

off-site  use  only. 

Bldg.  T00863.  Property  #:  219110044,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  McClellan 
Fort  McQellan 
3rd  Avenue 
Fort  Mcaellan.  AL.  Co:  Calhoun.  Zip: 

36205-5000 
Status:  Underutilized 
Comment:  760  sq.  ft;  one  story  wood  frame: 

needs  major  rehab;  presence  of  asbestos; 

off-site  use  only. 
Bldg.  T01121.  Property  «:  219110048,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  McQellan 
Fort  McClellan 
MacArthur  Avenue 
Fort  Mcaellan.  AL.  Co:  Calhoun.  Zip: 

36205-5000 
Status:  Underutilized 
Comment:  2400  sq.  ft;  two  story  wood  frame: 

needs  rehab;  presence  of  asbestos:  off-site 

use  only. 

Bldg.  T01123,  Property  »:  219110049.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  Mcaellan 


Fort  Mcaellan 

MacArthur  Avenue 

Fort  McOellan.  AL,  Co:  Calhoun,  Zip: 

36205-5000 
Status:  Underutilized 
Comment:  2400  sq.  ft.;  two  story  wood  frame: 

needs  rehab;  presence  of  asbestos;  off-site 

use  only. 

Bldg.  T01124.  Property  i:  219110050.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  McGellan 
Fort  McOellan 
MacArthur  Avenue 
Fort  McOellan,  AL,  Co:  Calhoun,  Zip: 

36205-5000 
Status:  Unutilized. 
Comment  2400  sq.  ft.;  two  story  wood  frame: 

needs  rehab;  presence  of  asbestos;  off-site 

use  only. 

Bldg.  8913,  Property  #:  21914002S.  Fed  Reg 

Date:  12/04/93 
Fort  Rucker 
7th  Avenue 

Fort  Rucker,  AL,  Co:  Dale,  Zip:  36362- 
Status:  Unutilized. 
Comment  3100  sq.  ft,  1  story  wood,  most 

recent  use — chaplain's  conference  room, 

off-site  use  only. 

Bldg.  8914,  Property  »:  219140026.  Fed  Reg 

Date:  12/04/93 
Fort  Rucker 
7th  Avenue 

Fort  Rucker.  AL,  Co:  Dale,  Zip:  36362- 
Status:  Unutilized. 
Comment:  2250  sq.  ft.,  1  story  wood,  most 

recent  use — chaplain  headquarters,  off-site 

use  only. 

Bldg.  T03202.  Fort  Rucker.  Property  »: 

219210001.  Fed  Reg  Date:  12/04/93 
Cowboy  &  Crusader  St 

Fort  Rucker.  AL,  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  T03203,  Fort  Rucker,  Property  •: 

219210002.  Fed  Reg  Date:  12/04/93 
Cowboy  &  Crusader  St 

Fort  Rucker,  AL,  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment:  5310  sq.  ft,  two  story  wood 
structure,  most  recent  use — barracks, 
presence  of  asbestos,  off-site  use  only, 

Bldg.  T03206.  Fort  Rucker.  Property  •: 

219210003.  Fed  Reg  Date:  12/04/93 
Cowboy  &  Crusader  St 

Fort  Rucker.  AL.  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment:  5310  sq.  ft.  two  story  wood 
structure,  most  recent  use — barracks, 
presence  of  asbestos,  off-site  use  only. 

Bldg.  T03207,  Fort  Rucker,  Property  #: 

219210004.  Fed  Reg  Date:  12/04/93 
Cowboy  A  Crusader  St 

Fort  Rucker.  AL.  Co:  Dale.  Zip:  36362- 

Status:  Unutilized. 

Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  T03208.  Fort  Rucker.  Property  f: 

219210005.  Fed  Reg  Date:  12/04/93 
Cowboy  &  Crusader  St 

Fort  Rucker,  AL,  Co;  Dale,  Zip:  36362- 
Status;  Unutilized. 


Conunent:  5310  sq.  ft.  two  story  wood 
structure,  most  recent  use — barracks, 
preseitce  of  asbestos,  off-site  use^only. 

Bldg.  T0321 1 ,  Fort  Rucker.  Property  f : 

219210006,  Fed  Reg  Dale:  12/04/93 
Cowboy  k  Crusader  St 

Fort  Rucker.  AL,  Co:  Dale,  Zip:  36362- 

Status:  Umitilized. 

Conunent:  5310  sq.  ft,  two  story  wood 
structure,  roost  recent  use — barracks, 
presence  of  asbestos,  off-site  use  only. 

Bldg.  T03213,  Fort  Rucker.  Property  f: 

219210007,  Fed  Reg  Date:  12/04/93 
Cowboy  &  Crusader  St 

Fort  Rucker.  AL,  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment  5310  sq.  ft.  two  story  «vood 

structure,  most  recent  use — bomcks. 

presence  of  asbestos,  oS-site  use  only. 
Bldg.  T03216,  Fort  Rucker,  Property  »: 

219210008,  Fed  Reg  Date:  12/04/93 
Cowboy  ft  Crusader  St 

Fort  Rucker,  AL.  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment  5310  sq.  ft,  two  story  wood 

Structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  T03214.  Fort  Rucker.  Property  »: 

219230001,  Fed  Reg  Dele:  12/04/93 
Cowboy  ft  Crusader  Streets 

Fort  Rucker,  AL,  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment  3306  sq.  ft.,  1 -story  wood 

structure,  most  recent  use — storehouse. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  T03215.  Fort  Rucker,  Property  »: 

219230002,  Fed  Reg  Date:  12/04/93 
Cowboy  ft  Crusader  Streets 

Fort  Rucker,  AL,  Co:  Dale,  Zip:  36362- 

Status:  Unutilized. 

Comment;  3452  sq.  ft.,  1-story  wood 
structure,  most  recent  use — storehouse, 
presence  of  asbestos,  off-site  use  only. 

Arizona 
Buildings 

Bldg.  70117— Fort  Huachuca,  Property  t; 

219120306.  Fed  Reg  Dale:  12/04/93 
Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  65635- 
Status:  Excess. 

Comment;  3434  sq.  ft..  1  story  wood 
structure,  presence  of  asbestos,  most  rutent 
use — general  instructional,  off-site  use 
only. 

Bldg.  70118— Fort  Huachuca.  Property  #; 

219120307.  Fed  Reg  Date;  12/04/93 
Sierra  Vista,  AZ.  Co;  Cochise,  Zip:  85635- 
Status;  Excess. 

Comment  3434  sq.  ft  ,  1  story  wood 
structure,  presence  of  asbestos,  most  ppcfnt 
use — general  instructional,  off-site  use 
only. 

Bldg.  70119— Fort  Huachuca.  Property  f: 

219120308.  Fed  Reg  Date;  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  3434  sq.  ft  ,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — general  instructional,  off-site  use  only 

Bldg.  70120— Fort  Huachuca.  Property  f; 

219120309.  Fed  Reg  Date;  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 
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Comment:  3434  sq.  ft.  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  70225 — Fort  Huachuca,  Property  #: 

219120310.  Fed  Reg  Date:  12/04/93 
Sien«  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  3813  sq.  ft.,  1  stoiy  wood 
stnictutre,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  63006 — Fort  Huachuca,  Property  #: 

219120311.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  2062  sq.  ft.,  1  story  wood 
structure.  [H^sence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83007 — Fort  Huachuca,  Property  #: 

219120312.  Fed  Reg  Date:  12/04/93 
Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  2000  sq.  ft.,  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83008 — Fort  Huachuca.  Property  #: 

219120313.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  2192  sq.  ft..  2  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  83015 — Fort  Huachuca.  Property  #: 

219120314.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  2325  sq.  ft.,  1  story  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose,  off-site  use  only 

Bldg.  81001,  Property  #:  219240720.  Fed  Reg 
Date:  12/04/93 

Fort  Huachuca 

Siena  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  81017.  Property  #:  219240721.  Fed  Reg 
Date:  12/04/93 

Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  2269  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classroom,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  81020,  Property  #:  219240722.  Fed  Reg 
Date:  12/04/93 

Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 

Bldg.  67204,  Property  #:  219240723,  Fed  Reg 
Date:  12/04/93 

Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  4332  sq.  ft.,  2  stor>'  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only 
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Bldg.  8|010,  Property  #:  219240724.  Fed  Reg 

Date:  12/04/93 
Fort  Hu  ichuca 

Sierra  \  ista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  I  Jnutilized 
Comma  tt:  1955  sq.  ft.  1  story  wood  fra.e, 

possi  lie  asbestos,  most  recent  use — 

classi  )oms.  scheduled  to  become  vacant  in 

6  moi  ths,  off-site  use  only 

Bldg.  81  013.  Property  #:  219240725.  Fed  Reg 

Date:  12/04/93 
Fort  Hu  ichuca 

Sierra  \  Ista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:   Jnutilized 
Comme  it:  1955  sq.  ft.,  1  story  wood  frame, 

possi  1a  asbestos,  most  recent  use — 

classi  x>ms,  scheduled  to  become  vacant  in 

6  moi  ths,  off-site  use  only 

Bldg.  81 024,  Property  #:  219240726,  Fed  Reg 

Date:  32/04/93 
Fort  Hu  ichuca 

Sierra  V  ista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Jnutilized 
Comme  it:  1265  sq.  ft..  1  story  wood  frame, 

possi  lie  asbestos,  most  recent  use— 

classi  joms,  scheduled  to  become  vacant  in 

6  moi  ths,  off-site  use  only 

Bldg.  8:  025,  Property  #:  219240727,  Fed  Reg 

Date:  12/04/93 
Fort  Hu  tchuca 

Sierra  \  ista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Jnutilized 
Comme  it:  1265  sq.  ft.,  1  story  wood  ft^me, 

possi  >le  asbestos,  most  recent  use — 

classi  Doms,  scheduled  to  become  vacant  in 

6  moi  iths,  off-site  use  only 
Bldg.  6(  151,  Property  »:  219240728,  Fed  Reg 

Date:  12/04/93 
Sierra  >  ista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Jnutilized 
Comme  it:  4194  sq.  ft.,  2  story  wood  fi^me, 

{Mssi  )le  asbestos,  most  recent  use — 

barra  :ks.  scheduled  to  become  vacant  in  6 

mont  IS.  off-site  use  only 
Bldg.  7;  219,  Property  #:  219240729,  Fed  Reg 

Date:  12/04/93 
Fort  Hu  jchuca 

Sierra  >  ista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Jnutilized 
Comme  nt:  2730  sq.  ft.,  1  story  wood  fi^me. 

possi  )le  asbestos,  most  recent  use — 

barra  :ks.  scheduled  to  become  vacant  in  6 

mont  IS,  off-site  use  only 

Bldg.  7  220,  Property  »:  219240730,  Fed  Reg 

Date:  12/04/93  • 

Fort  Hu  achuca 

Sierra  ^  ista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Jnutilized 
Comme  nt:  2879  sq.  ft.,  1  story  wood  frame, 

possi  )le  asbestos,  most  recent  use — 

barra  :ks,  scheduled  to  become  vacant  in  6 

mont  IS,  off-site  use  only 

Bldg.  7  ;221,  Property  #:  219240731,  Fed  Reg 

Date:  12/04/93 
Fort  Hi  achuca 

Sierra  1  ista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Jnutilized 
Comm<  nt:  3736  sq.  ft.,  1  story  wood  frame, 

possi  jle  asbestos,  most  recent  use — 

barra  :ks,  scheduled  to  become  vacant  in  6 

moni  is.  off-site  use  only 
Bldg.  8  i007.  Property  #:  219240732.  Fed  Reg 

Date:  12/04/93 
Fort  Hi  achuca 


Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  4385  sq.  ft.,  1  story  wood  frtune, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only 

Bldg.  67108.  Property  *:  219240733.  Fed  Reft 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Uiiutilized 
Comment:  2403  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

classrooms,  scheduled  to  become  vacant  in 

6  months,  off-site  use  only 

Bldg.  70226.  Property  #:  219240734,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  1868  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

classrooms,  scheduled  to  become  vacant  in 

6  months,  off-site  use  only 
Bldg.  71116,  Property  #:  21924D735,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  3470  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

classrooms,  scheduled  to  become  vacant  in 

6  months,  off-site  use  only 

Bldg.  71215,  Property  #:  219240736,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  4854  sq.  ft..  1  story  wood  frame, 

possible  asbestos,  most  recent  use — 

classrooms,  scheduled  to  become  vacant  in 

6  months,  off-site  use  only 
Bldg.  70110.  Property  #:  219240739.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2675  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70111,  Property  #:  219240740,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2800  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70113,  Property  #:  219240741,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2800  sq.  ft.,  1  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70114,  Property  #:  219240742,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
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Comment:  2544  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70115.  Property  #:  219240743,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  2544  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70123.  Property  #:  219240744.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  3298  sq.  ft..  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70124.  Property  t:  219240745.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  3298  sq.  ft.;  1  story  wciod  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70126,  Property  f :  219240746,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  3343  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  7021O,  Property  »:  219240747,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  3258  sq.  ft.;  1  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70211,  Property  »:  219240748,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2966  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  70221,  Property  #;  219240749,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2526  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 

Bldg.  70222,  Property  »:  219240750,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  83635- 
Status:  Unutilized 
Comment:  1627  sq.  ft.;  1  story  wood  frame. 

possible  asbestos,  scheduled  to  become 


vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  71214.  Property  #:  219240751,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise.  Zip:  8563S- 
Status:  Unutilized 
Comment:  3779  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  82013.  Property  #:  219240752,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2193  sq.  ft.;  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  90327.  Property  #:  219240753.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  279  sq.  ft.;  1  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  71213.  Property  #:  219240754.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  3379  sq.  ft.;  1  sto™  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  Use  only 
Bldg.  82007,  Property  #:  219240755,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  VisU,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  4386  sq.  ft.;  2  story  wood  fiame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  82009,  Property  #:  219240756,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2444  sq.  ft.;  2  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  70216.  Property  #:  219310287.  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  VisU.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 
Comment:  3725  sq.  ft.;  1  story  wood  frame. 

presence  of  asbestos,  most  recent  use — 

admin,  off-site  use  only 
Bldg.  70215.  Property  «:  219310288,  Fed  Reg 

Date:  12/04/93 
Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 
Comment:  3706  sq.  ft.;  1  story  wood  frame, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  70214,  Property  »:  219310289,  Fed  Reg 

Date:  12/04/93 


Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  8563S- 

Status:  Excess 

Comment  3142  sq.  ft.;  1  story  wood 
structure,  pressence  of  asbestos,  roost 
recent  use — admin.,  off-site  use  only 

Bldg.  70212,  Fort  Huachuca.  Property  «: 

219310290.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  3534  sq.  ft,  l-story  wood, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70220,  Fort  Huachuca.  Property  «: 

219310291.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  1249  sq.  ft..  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  70218.  Fort  Huachuca,  Property  •: 

219310292.  Fed  Reg  Date:  12/04/93 
Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  3475  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
classroom,  off-site  use  only. 

Bldg.  70217.  Fort  Huachuca.  Property  »: 

219310293.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  304  sq.  ft.,  1-story  concrete  block, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  80010,  Fort  Huachuca.  Property  »: 

219310294.  Fed  Reg  Date:  12/04/93 
Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  2318  q.  ft  ,  1 -story  wood,  presence 

of  asbestos,  most  recent  use — admin. 
Bldg.  84103.  Fort  Huachuca.  Property  •: 

219310296.  Fed  Reg  Date:  12/04/93 
Sierra  Vista,  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  984  sq.  ft.,  1 -story,  presence  of 
asbestos  and  lead  paint,  most  recent  use — 
admin. 

Bldg.  67101,  Fort  Huachuca,  Property  «: 

219310297.  Fed  Reg  Date:  12/04/93 
Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 

Comment:  2216  sq.  ft.,  1-story  wood,  ' 

presence  of  asbestos  and  lead  paint,  most 
recent  use — classroom. 

Bldg.  30012.  Fort  Huachuca.  Property  f: 

219310298.  Fed  Reg  Date:  12^/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  237  sq.  ft..  1-story  block,  most 

recent  use — storage. 
Bldg.  90328.  Fort  Huachuca.  Property  »: 

219310299.  Fed  Reg  Date:  12/04/93 
Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Excess 

Comment:  144  sq.  ft..  1-story  wood,  most 

recent  use — storage. 
Bldg.  S-120.  Property  »:  219320202.  Fed  Reg 

Date:  12/04/93 
Yuma  Proving  Ground 
Yuma.  AZ.  Co:  Yuma/LaPaz,  Zip:  85365- 

9104 
Status:  Unutilized 
Comment:  6845  sq.  ft..  1  story  wood  frame. 

presence  of  asbestos,  most  recent  use — 


7014 


bowling  center,  scheduled  to  be  vacated 

11/15/93. 
Bldg.  67221,  Property  «:  21933023S,  Fed  Reg 

Date:  12/04/93 
U.S.  Army  intelligence  Center,  Fort 

Huachuca 
Sierra  Vista.  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  1068  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  83102,  Property  «:  219330236,  Fed  Reg 

Date:  12/04/93 
U.S.  Anny  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista.  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  984  sq.  ft.,  1-stoiy  wood,  presence 

of  asbestos,  most  recent  use— office,  off-site 

use  only. 
Bldg.  84010.  Property  *:  219330237,  Fed  Reg 

Date:  12/04/93 
U.S.  Army  Intelligence  Center.  Fort 

Huachuca 
Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2147  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  82008.  Property  «:  219330238.  Fed  Reg 

Date:  12/04/93 
U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment  2193  sq.  ft,  2-story  wood. 

presence  of  asbestos,  most  recent  use- 
barracks,  off-site  use  only. 

Colorado 
Buildings 
Bldg.  T-3449,  Property  f:  21932020S,  Fed 

Reg  Date:  12/04/93 
Fort  Carson 
Colorado  Springs.  CO.  Co:  El  Paso,  Zip: 

80913- 
Status:  Unutilized 
Comment:  7528  sq.  ft,  1  story  wood  frame, 

needs  rehab,  off-site  removal  oaly.  most 

recent  use — storage. 
Bldg.  T-6010,  Property  »:  219320206.  Fed 

Reg  Date:  12/04/93 
Fort  Carson 
Colorado  Springs.  CO,  Co:  El  Paso.  Zip: 

80913- 
Status:  Unutilized 
Comment:  2830  sq.  ft.  1  story  wood  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use — storage. 

Bldg.  T-6034,  Property  •:  219320208.  Fed 

R«g  Date:  12/04/93 
Fort  Carson 

Colorado  Springs.  00.  El  Paso.  Zip:  80913- 
Status:  Unutili^ 
Comment:  1328  sq  ft..  1  story  concrete  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use— offices, 

Georgia 

Buildings 

Bldg.  5390.  Property  »:  219010137,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 


Status:  Jnutilized 

Comme  at:  2432  sq  ft.;  most  recent  use — 

dinic  {  room:  needs  rehab. 
Bldg.  5  62.  Property  •:  219010147.  Fed  Reg 

Date:  12/04/93 
Project  Mame:  Fort  Benning 


Fort  Be  ming,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Jnutilized 

Commc  Dt  5559  sq  ft;  most  recent  use — 
servii »  club;  needs  rehab. 
5  192, 


Bldg. 

Date: 
Project  N 
Fort 
,  Status; 


Bein 


diniqg 

Bldg, 
Date 


5191, 


,  Property  t:  219010151,  Fed  Reg 
12/04/93 
ame:  Fort  Benning 
ing,  GA,  Co:  Muscogee,  Zip:  31905- 
Dnutilized 
Commit:  2432  sq  ft.:  most  recent  use — 
room;  needs  rehab. 
,  Property  #:  219010152,  Fed  Reg 
12/04/93 
Project  iMame:  Fort  Benning 

Be  ining.  GA.  Co:  Muscogee.  Zip:  31905- 
Unutilized 
Comment:  2432  sq  ft.;  most  recent  use — 
room;  needs  rehab. 

Property  #:  219011493.  Fed  Reg 
12/04/93 
Project^ame:  Fort  Benning 

Behning.  GA,  Co:  Muscogee,  Zip:  31905- 
UnuUlized 
Comm(  nt:  915  sq  ft.,  buildings  in  poor 
concf  tion,  major  construction  needed  to  be 
habitable. 


Fort 
Status: 


dini 
Bldg, 


«gi 
4>05, 


Date; 
Toj< 
Fort  Behn: 
Fort 
Status 


mad( 


Bldg 
Date; 


Fort 
Fort 
Status: 


Bldg. 
Date 


Bldg. 
Date 


Fort 
Fort 
Status 


Date 
Project 


4k87, 


B(  ani: 


,  Property  »:  219011681.  Fed  R% 
12/04/93 
ProjectjName:  Fort  Benning 
ing 
ning,  GA,  Co:  Muscogee,  Zip:  31905- 
Unutilized 
Commi  nt:  1868  sq  ft.;  most  recent  use^ 
telep  lione  exchange  bldg.;  needs 
subs  antial  rehabilitation;  1  floor. 


B<n 


4  31S 


9,  Property  #:  219011683.  Fed  Reg 
12/04/93 
ProjectjName:  Fort  Benning 
Fort  B^oning 
Fort 
Sutus 


B<  nni 


ing,  GA.  Co:  Muscogee,  Zip:  31905- 
Unutilized 
Commi  int:  2584  sq  ft.;  most  recent  use— 
vehi  :le  maintenance  shop;  needs 
subs  antial  rehabilitation;  1  floor. 


3  400, 


B<  nni; 


Bi  nni 


Property  »:  219011694,  Fed  Reg 
12/04/93 
Project  Name:  Fort  Benning 
ing 

ing,  GA,  Co:  Muscogee.  Zip:  31905- 
Unutilized 
Comment:  2570  sq  ft.  ;_^  most  recent  use — fire 
stati  tn;  needs  substantial  r^abilitation:  1 
flooi 
Bldg.  7  285.  Property  «:  219011704,  Fed  Reg 


12/04/93 

Name:  Fort  Benning 
Fort  B(  nning 
Fort  Banning.  GA.  Co:  Muscogee.  Zip:  31905- 

Unutilized 
CoRun  int:  4574  sq  ft.:  most  recent  use — 
clin; :;  needs  substantial  rehabilitation;  1 
flooi . 

Bldg.  i  092.  Property  »:  21901 1709,  Fed  Reg 

Date  12/04/93 
Projec  Name:  Fort  Benning 
Fort  Bi  inning 
Fort  Banning,  GA.  Co:  Muscogee.  Zip:  31905- 


Status:  Unutilized  ' 

Comment  336  sq  ft;  nxist  recent  use — 

inflammaUe  materials  rtorage:  needs 

substantial  rehabilitation:  1  floor. 
Bldg.  4089.  Property  *:  219011710.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning  "*^ 

Fort  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  176  sq  ft:  most  recent  use— gas 

station;  needs  substantial  rehabilitation;  1 

floor. 
Bldg.  5276,  Property  «:  219012376.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  2124  sq  ft;  2  story;  most  recent 

use — barracks:  poor  condition:  needs  major 

rehab. 
Bldg.  1235.  Property  *:  219014887.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  9367  sq  ft;  1  story  building;  needs 

rehab;  most  recent  use— General 

Storehouse. 
Bldg.  1236.  Property  *:  219014888.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  9367  sq.  ft.;  1  Story  building: 

needs  rehab;  most  recent  use — General 

Storehouse. 
Bldg.  1251.  Property  *:  219014889.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  18385  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use— Arms  Repair 

Shop. 
Bldg.  2591.  Property  f :  219014906.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  1663,  sq.  ft.;  1  story  building: 

needs  rehab;  most  recent  use— General 

storehouse. 
Bldg.  4491.  Property  »:  219014916.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Conunent:  18240  sq.  ft.;  1  story  building: 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 

Bldg.  4633,  Property  »:  219014919.  Fed  R^ 

Date:  12/04/93 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  5069  sq.  ft;  1  story  building: 

needs  rehab;  most  recent  use — Training 

Building. 

Bldg.  4649.  Property  «:  219014922.  Fed  Reg 

Date:  12/04/93 
Proiect  Name:  Fort  Benning 
Fort  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
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Status:  Unutilized 

Comment  2250  sq.  ft;  1  story  building: 

needs  rehab;  most  recent  use — 

Headquarters  Building. 

Bldg.  1234,  Property  »:  219120254.  Fed  Reg 

Date:  12/04/93 
Fort  Benning 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Untilized 
Comment:  16148  sq.  ft.  2  story,  most  recent 

use— officer's  club  needs  rehab. 
Bldg.  2150,  Property  •:  219120258.  Fed  Reg 

Date:  12/04/93 
Fort  Benning 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  3909  sq.  ft.;  1  story  building: 

needs  rehab,  most  recent  use — general  inst. 

bldg. 

Bldg.  2409,  Property  #:  219120263,  Fed  Reg 

Date:  12/04/93 
Fort  Benning 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  9348  sq.  ft.;  1  story,  needs  rehab, 

most  recent  use — general  purpose 

warehouse. 

Bldg  2548,  Property  #:  219120264.  Fed  Reg 

Date:  12/04/93 
Fort  Benning 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment  2337  sq.  ft.;  1  story,  needs  rehab, 

most  recent  use — clinic  w/o  beds. 
Bldg.  2590,  Property  #:  21912065,  Fed  Reg 

Date:  12/04/93 
Fort  Benning 

Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  3132  sq.  ft.;  1  story,  needs  rehab. 

most  recent  use — vehicle  maintenance 

shop. 

Bldg.  3828.  Property  #:  21912066,  Fed  Reg 

Date:  12/04/93 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  628  sq.  ft.;  1  story,  needs  rehab, 

most  recent  use — general  storehouse. 
Bldg.  3086,  Fort  Benning,  Property  #: 

219220688,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  4720  sq.  ft.,  2  story  most  recent 

use — barracks,  needs  major  rehab,  ofT-site 

removal  only 

Bldg.  3089  Fort  Benning.  Property  »: 

219220689,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — barracks,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  3092.  Fort  Benning.  Property  #: 

219220690,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 

use — barracks,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  1252.  Fort  Benning,  Property  «: 

219220694,  Fed  Reg  Date;  12/04/93 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 


Comment  583  sq.  ft.  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1678,  Fort  Benning,  Property  •: 

219220697.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Conunent  9342  sq.  it.  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1733,  Fort  Benning,  Property  #: 

219220698.  Fed  Reg  Date:  12/04/93 

Ft  Banning.  GA.  Co:  Muscogee.  Zip:  31905  - 

Status:  Unutilized 

Comment:  9375  sq.  ft.  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083,  Fort  Benning,  Property  »: 

219220699.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 

Comment:  1372  sq.  it.  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
■  site  removal  only. 

Bldg.  3856.  Fort  Benning,  Property  »: 
219220703,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4111  sq.  ft..  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4881.  Fort  Benning.  Property  t: 
219220707,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2449  sq.  ft,  1  story,  most  recent 
use— storehouse,  need  repairs,  off-site 
removal  only. 

Bldg.  4963,  Fort  Benning.  Property  #: 

219220710,  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storehouse,  need  repairs,  off-site 

removal  onl/. 
Bldg.  2396.  Fort  Benning.  Property  «: 

219220712.  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  9786  sq.  ft..  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only. 
Bldg.  30aS.  Fort  Benning.  Property  #: 

219220715,  Fed  Reg  Date:  12/04/93 
Ft  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  2253  sq.  ft..  1  story,  most  recent 

use — dining  facility,  needs  major  rehab. 

off-site  removal  only. 
Bldg.  2537.  Fort  Benning.  Property  »: 

219220726,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  820  sq.  ft..  1  story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  4882,  Fort  Benning.  Property  #: 

219220727.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  mont  recent 

use — storage,  need  repairs,  off-site  removal 

only. 


Bldg.  4967.  Fort  Beiming.  Property  #: 

219220728,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  6077  sq.  ft.  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 

Bldg.  1230.  Fort  Benning.  Property  t: 

219220729,  Fed  Reg  Date:  1 2/04/93 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4386  sq.  ft.  1  story,  most  recent 

use— general  instruction  bldg.,  needs  major 

rehab,  off-site  removal  only. 
Bldg.  1231,  Fort  Benning,  Property  f: 

219220730,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4386  sq.  ft,  1  story,  most  recent 

use — general  instruction  bldg.  needs  major 

rehab,  off-site  removal  only. 
Bldg.  5396,  Fort  Benning.  Property  #: 

219220734,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  10944  sq.  ft.  1  story,  most  recent 

use— general  instruction  bldg..  needs  major 

rehab,  off-site  removal  only. 
Bldg.  247,  Fort  Benning.  Property  »: 

219220735,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905~ 

Status:  Unutilized 

Comment  1144  sq.  ft.,  1  story,  most  recent 

use — offices,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  4977,  Fort  Benning.  P.-^perty  •: 

219220736,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  192  sq.  ft.,  1  story,  most  recent 

use— offices,  need  repairs,  off-site  removal 

only. 

Bldg.  4978,  Fort  Benning,  Property  #: 

219220737,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  192  sq.  ft..  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 

Bldg.  1240,  Fort  Benning.  Property  »: 

219220741,  Fed  Reg  Date:  12/04/93 
Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment  1197  sq.  ft..  1  story,  most  recent 

use — recreation,  needs  major  rehab,  off-sito 

removal  only. 
Bldg.  4944.  Fort  Benning.  Property  t: 

219220747,  Fed  Reg  Date:  12/04/93 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Qimment:  6400  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960.  Fort  Benning.  Property  »: 

219220752.  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  3335  sq;  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  4969,  Fort  Benning,  Property  »: 

219220753,  Fed  Reg  Date;  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 


Comment  8416  sq.  ft..  1  stoiy,  most  recent         Bldg.  4^, 

use— vehicle  maintenance  shop,  off-«ite 

removal  only. 
Bldg.  1724.  Fort  Ben&ing.  Property  »: 

219220754.  Fed  Reg  Date:  12/04/93 
Ft  Bennlng.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Coimnent:  7873  sq.  ft.,  1  story,  most  recent 

use — warehouse,  needs  ma^or  rehab,  off* 
site  removal  only. 
Bldg.  1758,  Fort  Benning,  Property  f: 

219220755.  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  7817  sq.  ft.,  1  story,  most  recent 

use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  1680,  Fort  Benning.  Property  i: 

219220756.  Fed  Reg  Date:  12/04/93 
Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  9243  sq.  ft.,  1  story,  most  recent 

use — %varehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1682,  Fort  Benning,  Property  •: 

219220757.  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  9250  sq.  ft,  1  story,  most  recent 

use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  3817,  Fort  Benning,  Property  #: 

219220758.  Fed  Reg  Date:  12/04/93 
Ft  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  4000  sq.  ft.,  1  story,  most  recent 

use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  4884.  Fort  Beiming.  Property  *: 

219220762.  Fed  Reg  Date:  12/04/93 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905-  site 
Status:  Unutilized                                               Bldg. 
Comment  2000  sq.  ft.  1  story,  most  recent 

use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 
Bldg.  4964.  F<xt  Benning.  Property  «: 

219220763.  Fed  Reg  Date:  12/04/93 
Ft  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  2000  sq.  ft..  1  story,  most  recent 

use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 
Bldg.  4966.  Fort  Benning.  Property  #; 

219220764.  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  2000  sq.  ft..  1  story,  most  recent 

use — headquarters  bldg..  need  repairs,  off- 
site  removal  only. 
Bldg.  4679,  Fort  Benning,  Property  •: 

219220767,  Fed  Reg  Date:  12/04/93 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  8657  sq.  ft.,  1  story,  most  recent 

use — supply  bldg..  needs  major  rehab,  off- 
site  removal  only. 
Bldg.  4883.  Fort  Benning,  Property  *: 

219220768.  Fed  Reg  Date:  12/04/93 
Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment  2600  sq.  ft..  1  story,  most  recent 

use — supply  bldg..  need  repairs,  off-site  Forest 

removal  only.  Status 
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.  Fort  Benning.  Property  *: 
.  Fed  Reg  Date:  12/04/93 
GA.  Co:  Muscogee.  Zip:  31905- 
Jnutilized 

7713  sq.  ft.,  1  story,  most  recent 
pply  bldg..  need  repairs,  off-site 
only. 

.  Fort  Benning.  Property  t: 
I.  Fed  Reg  Date:  12/04/93 
,  GA.  Co:  Muscogee,  Zip:  31905- 
Unutilized 
:  9483  sq.  ft,  1  Story,  most  recent 
center,  needs  major  rehab, 
removal  only. 
,  Fort  Benning,  Property  #: 
Fed  Reg  Date:  12/04/93 
GA.  Co:  Muscogee.  Zip:  31905- 
Unutilized 

11855  sq.  ft,  1  story,  most  recent 
center,  needs  major  rehab, 
removal  only. 

Fort  Benning,  Property  #: 
.  Fed  Reg  Date:  12/04/93 
ing.  GA.  Co:  Muscogee,  Zip:  31905- 
UnuUlized 
:  146  sq.  ft.  1  story,  most  recent 

bldg..  needs  major  rehab,  off- 
i^moval  only. 

Fort  Benning.  Property  #: 
Fed  Reg  Date:  12/04/93 
ing,  GA.  Co:  Muscogee,  Zip:  31905- 
Unutilized 

192  sq.  ft.  1  story,  most  recent 
station,  need  repairs,  off-site 
only. 

Fort  Benning,  Property  #: 
Fed  Reg  Date:  12/04/93 
GA,  Co:  Muscogee,  Zip:  31905- 
Unutilized 
:  220  sq.  ft.,  1  story,  most  recent 
station,  needs  major  rehab,  off- 
i^moval  only. 

Fort  Benning,  Property  #: 
.  Fed  Reg  Date:  12/04/93 
GA.  Co:  Muscogee,  Zip  31905- 
Unutilized 
:  400  sq.  ft.,  1  story,  most  recent 
il  house,  need  repairs,  off-site 
only. 

.  Fort  Benning.  Property  #: 
Fed  Reg  Date:  12/04/93 
iug.  GA.  Co:  Muscogee,  Zip  31905- 
Unutilized  j. 

4720  sq.  ft.  2  story,  most  recent 
indoor  firing  range,  needs  major 
off-site  removal  only. 
.  Fort  Benning.  Property  #: 
.  Fed  Reg  Date:  12/04/93 
GA.  Co:  Muscogee,  Zip  31905- 
Unutilized 
:  1676  sq.  ft.,  1  story,  most  recent 
try  station,  needs  major  rehab,  off- 
I  emoval  only. 
7,  Fort  Gillem.  Property  #: 

.  Fed  Reg  Date:  1 2/04/93 
'ark,  GA.  Co:  Qayton,  Zip:  30051- 
Underutilized 
:  435  sq.  ft.,  1  story  concrete  frame, 
rehab,  most  recent  use — dispatch 
.  off-site  use  only 

Fort  Gillem,  Property  #: 
Fed  Reg  Date:  12/04/93 
'ark,  GA,  Co:  Qayton.  Zip:  30051- 
Underutilized 


SI 


noec  s 
offic ; 
Bldg.  ( 29 
2192 10316. 


Conunent:  600  sq.  ft.,  1  story  concrete  frame, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  4114.  Fort  Beiming.  Property  t: 

219310407.  Fed  R%  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft,  2-stoTy,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4117,  Fort  Beiming,  Property  t: 

219310408.  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip  31905- 

Status:  Unutilized 

Comment  4425  sq.  ft,  2-story,  needs  rehab^ 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4118.  Fort  Benning,  Property  #: 

219310409.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4125.  Fort  Benning,  Property  »: 

219310410.  Fed  Reg  Date:  1 2/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment:  4425  aq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4126,  Fort  Benning.  Property  t: 

219310411.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee,  Zip  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— barracks.  oi£«ite  use  only 
Bldg.  4129,  Port  Benning.  Property  *: 

219310412.  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip  31905- 

Status:  Unutilized 

Comment  4425  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4130.  Fort  Benning.  Property  *: 

219310413.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment  4425  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4137,  Fort  Benning.  Property  #: 

219310414.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment  4425  sq.  ft.  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4138.  Fort  Benning,  Property  #: 

219310415.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4140.  Fort  Benning,  Property  #: 

219310416.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4002.  Fort  Benning.  Property  »: 

219310417.  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee.  Zip  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2-stor)',  needs  rehab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  40O4.  Fort  Benning,  Property  »: 

219310418.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip  31905- 
Status:  Unutilized 
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Comment  4720  tq.  ft..  2-s(ory,  needs  rehab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4008,  Fort  Benning,  Property  #: 

219310419.  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip  31905- 

Status:  Umitihzed 

Comment  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4009,  Fort  Benning.  Property  #: 

219310420.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conmient  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4010.  Fort  Benning.  Property  f: 

219310421.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4012,  Fort  Benning,  Property  #: 

219310422.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4015,  Fort  Benning,  Property  #: 

219310423.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized  . 

Comment  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4020.  Fort  Benning,  Property  #: 

219310424.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4106.  Fort  Benning,  Property  #: 

219310425.  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — ^barracks,  off-site  use  only 
Bldg.  4115.  Fort  Benning.  Property  #: 

219310426.  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Conunent  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4116.  Fort  Benning.  Property  t: 

219310427.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4127.  Fort  Benning,  Property  th 

219310428.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4128,  Fort  Benning,  Property  »: 

219310429.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  4139,  Fort  Benning.  Property  #: 

219310430.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 

Comment:  4720  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — barracks,  off-site  use  only 


Bldg.  4149.  Fort  Benning,  Property  #: 

219310431.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilixed 

Conunent:  4720  sq.  ft.  2-stoTy,  needs  rehab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4150.  Fort  Benning.  Property  #: 

219310432,  Fed  Reg  Date:  12/04/93 

Ft  Banning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutihxad 

Comment:  4720  sq.  ft.  2-story,  needs  rebab. 

most  recent  use— barracks,  off-site  use  only 
Bldg.  4017,  Fort  Benning,  Property  •: 

219310435,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  7700  sq.  ft.  2-story,  needs  r^iab. 

most  recent  use— barracks,  off-sita  use  only 
Bldg.  4112.  Fort  Benning,  Property  f: 

219310436,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  4119,  Fort  Benning,  Property  #: 

219310437,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  4124.  Fort  Benning,  Property  t: 

219310438,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  4141.  Fort  Benning,  Property  #: 

219310439,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft..  1 -story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  4136.  Fort  Benning.  Property  t: 

219310440,  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft..  1-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4131,  Fort  Benning.  Property!: 

219310441,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft,  1 -story,  needs  rehab, 

most  recent  use — day  room,  off-site  use 

only. 

Bldg.  4108.  Fort  Benning,  Property  •: 

219310442,  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1171  sq.  ft..  1-story,  needs  rehab, 

most  recent  use — day  room,  off-site  use 

only. 

Bldg.  1835.  Fort  Benning,  Property  #: 

219310443,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  llnutilized 

Comment:  1712  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — day  room,  off-site  use 

only. 


Bldg.  4013,  Port  Benning.  Property  f: 

219310444,  PM  Reg  Date:  12/04/93  ' 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Umitilized 

Comment  1884  sq.  ft.  1 -story,  needs  rehab, 

most  recent  use    day  roooi,  off-site  use 

only. 

Bldg.  4007,  Fort  Bennhig,  Property  •: 

219310445,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Conunent  1884  sq.  ft,  1-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4107.  Fort  Benning.  Property  f: 
219310448.  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  4720  sq.  ft,  2-stoiy,  needs  rehab, 
most  recent  use— day  room,  off-site  use 
only. 

Bldg.  3072,  Fort  Benning.  Property  t: 

219310447.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment  479  sq.  ft.  1-storv.  needs  rehab, 

most  recent  use— hdqtrs.  bldg..  off-site  use 

only. 

Bldg.  4001.  Fort  Benning.  Property  »-. 

219310448,  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment  1635  sq.  ft.  1-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg..  off-site  use 

only. 

Bldg.  4103,  Fort  Benning.  Property  #: 

219310449.  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  1635  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg.,  off-site  use 

only. 

Bldg.  3004,  Fort  Benning.  Property  »: 

219310450.  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2794-sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — hdqtrs.  bldg.,  off-site  use 

only. 

Bldg.  4019.  Fort  Benning.  Property  t: 

219310451,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip;  31905- 

Status;  Unutilized 

Comment:  3270  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg..  off-site  use 

only. 

Bldg.  4018.  Fort  Benning.  Property  #: 

219310452.  Fed  Reg  Date;  12/04/93 

Ft  Benning.  G.A.  Co;  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3270  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — hdqtrs.  bldg..  off-site  use 

only. 

Bldg.  3003.  Fort  Benning.  Property  •: 

219310453,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3270  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — hdqtrs.  bldg..  off-site  use 

only. 

Bldg.  3002,  Fort  Benning.  Property  »: 

219310454,  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co;  Muscogee,  Zip:  31905- 
Status;  Unutilized 


Fort  Benning,  GA,  Co:  Musci 
Status:  Unutilized 


Comment:  3270  sq.  ft..  2-stoTy,  needs  rehab, 
most  recent  use — hdqtrs.  bldg..  off-site  use 
only. 

Bldg.  4109.  Fort  Benning.  Property  *: 

219310455,  Fed  Reg  Date:  12/04/93 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2235  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use— dining  facility,  off-site 

use  only. 
Bldg.  4014,  Fort  Benning,  Property  «: 

219310456,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2794  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 
Bldg.  4006,  Fort  Benning,  Property  «: 

219310457,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  3023  sq.  ft..  1 -story,  needs  rehab, 

most  recent  use—dining  fecility,  off-site 

use  only. 

Bldg.  4135,  Fort  Benning,  Property  #: 

219310458,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3755  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 
Bldg.  4123,  Fort  Benning,  Property  #: 

219310459,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  3755  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 
Bldg.  4111,  Fort  Benning.  Property  #: 

219310460,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  3755  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use— dining  facility,  off-site 

use  only. 
Bldg.  4023,  Fort  Benning,  Property  #: 

219310461,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2269  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4024.  Fort  Benning.  Property  »: 

219310462,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1 -story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4040.  Fort  Benning.  Property  »: 

219310463,  Fed  Reg  Date:  12/04/93 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 

Comment:  1815  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — admin,  off-site  use  only. 
Bldg.  4026,  Fort  Benning,  Property  »: 

219310464,  Fed  Reg  Date:  12/04/93 

Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 

Comment:  2330  sq.  ft..  1 -story,  needs  rehab, 
most  recent  use — admin,  off-site  use  only. 
Bldg.  4067,  Fort  Benning.  Property  #: 

219310465,  Fed  Reg  Date:  12/04/93 

Ft  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 


Status:  Unutilized 

Commi  nt:  4406  sq.  ft,  1-story,  needs  rehab, 
most  recent  use — admin,  off-site  use  only. 
Bldg.  4  }25,  Fort  Benning,  Property  «: 

2193 10466,  Fed  Reg  Date:  12/04/93 
Ft.  Ben  ning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comm(  nt:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — adiAin.  off-site  use  only. 
Bldg.  4 110,  Fort  Benning,  Property  •: 

2193 10467,  Fed  Reg  Date:  12/04/93 
Ft.  Ben  ning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Conuni  nt:  1017  sq.  ft..  1-stoiy,  needs  rehab, 

most  recent  use — storehouse,  off-site  use 
only 
Bldg.  4  122,  Fort  Benning,  Property  #: 

2193 10468,  Fed  Reg  Date:  12/04/93 
Bee  ning,  GA,  Co:  Muscogee,  Zip:  31905- 

Unutilized 
:  1017  sq.  ft..  1-story,  needs  rehab, 
mosti  recent  use — storehouse,  off-site  use 


ogee.  Zip:  31905- 


Ft 

Status 
Comment: 


only 
Bldg.  4 134,  Fort  Benning,  Property  #: 

2193  10469,  Fed  Reg  Date:  12/04/93 
Ft  Ben  ning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Commi  nt:  1017  sq.  ft.,  1-story,  needs  rehab, 

mosl  recent  use — storehouse,  off-site  use 

only 

Bldg. 


4)21, 


Ft.  Bet  n 
Status: 


,  Fort  Benning,  Property  #: 
219^10470.  Fed  Reg  Date:  12/04/93 

ing.  GA,  Co:  Muscogee,  Zip:  31905- 
Unutilized 

Comment:  1416  sq.  ft.,  1-story,  needs  rehab, 
mosl  recent  use — storehouse,  off-site  use 
only 

Bldg. 


2  SOI, 


,  Fort  Benning,  Property  #: 
219310471,  Fed  Reg  Date:  12/04/93 

Ft.  Bei  ning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comm  int:  4073  sq.  ft.,  l-story,  needs  rehab, 
mosl  recent  use — storehouse,  off-site  use 
only 

Bldg.  4113,  Fort  Benning,  Property  #: 
2193 10473.  Fed  Reg  Date:  12/04/93 

Ft  Bet  ning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comm  !nt:  4425  sq.  ft.,  2-story,  needs  rehab, 
mosl  recent  use — storehouse,  off-site  use 
only 

Bldg. 


Ft 

Status 


Bern 


1  [)439,  Fort  Benning,  Property  #: 
219^10474,  Fed  Reg  Date:  12/04/93 

ing,  GA,  Co:  Muscogee,  Zip:  31905- 
Unutilized 

Comment:  1010  sq.  ft,  l-story,  needs  rehab, 
mos  recent  use — scout  bldg.,  off-site  use 
only 

Bldg.  1  D304.  Fort  Benning,  Property  #: 
219;  10475,  Fed  Reg  Date:  12/04/93 

Ft.  Bei  ning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status  Unutilized 

Comm  int:  1040  sq.  ft.,  l-story,  needs  rehab, 
mos  recent  use — scout  bldg.,  off-site  use 
only 

Bldg.  1  0847.  Fort  Benning,  Property  »: 
219: 10476,  Fed  Reg  Date:  12/04/93 

Ft  Bei  ning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status  Unutilized 

Comm  ;nt:  1056  sq.  ft.,  l-story,  needs  rehab, 
mos  recent  use — scout  bldg..  off-site  use 
only 

Bldg.  :  0768,  Fort  Benning.  Property  »: 
219il0477.  Fed  Reg  Date:  12/04/93 


Comment:  1230  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only 

Bldg.  2683.  Fort  Benning.  Property  #: 

219310478,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  2Up:  31905- 

Status:  Unutilized 

Conunent:  1816  sq.  ft,  l-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  2504.  Fort  Benning,  Property  *: 

219310479,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  729  sq.  ft.,  l-story,  needs  rehab, 

roost  recent  use — snack  bar,  off-site  use 

only 
Bldg.  2422.  Fort  Benning,  Property  #: 

219310484,  Fed  Reg  Date:  12/04/93 
Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  3328  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — fire  station,  off-site  use 

only 

Bldg.  4121,  Fort  Benning,  Property  #: 

219310487,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  1017  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  4133,  Fort  Benning,  Property  #: 

219310488,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  4143,  Fort  Benning,  Property  #: 

219310489,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Conunent:  1017  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — arms  bldg..  off-site  use 

only 

Bldg.  4105,  Fort  Benning,  Property  »: 

219310490,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1416  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg..  off-site  use 

only 

Bldg.  4005.  Fort  Benning,  Property  #: 

219310491,  Fed  Reg  Date:  12/04/93 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1416  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only 

Bldg.  13503.  Property  »:  219320209,  Fed  Reg 
Date:  12/04/93 

Fort  Gordon 

Ft.  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  7036  sq.  ft.,  2  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — residential. 

Bldg.  14502,  Property  #:  219320210.  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon,  GA.  Co;  Richmond.  Zip:  30905- 
Status:  Unutilized 
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Comment:  7036  sq.  ft.  2  itoiy  vrood  frame, 

presence  of  asbestos,  oeeds  rehab,  off-site 

use  only,  most  recent  use — residentiaL 
Bldg.  481,  Property  t:  219320211,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutili^td 
Comment:  132S  sq.  ft.  1  story  wood  frame, 

presence  of  asbestos,  needs  reb^.  off-site 

use  only,  most  recent  use — offices. 
Bldg.  10417.  Property  t:  219320212.  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  3090S- 
Status:  Unutilized 
Conunent:  2668  sq.  ft.  1  story  wood  frame, 

presence  of  asbestos,  needs  repairs,  off-site 

use  only,  most  recent  use — offices. 
Bldg.  10502.  Property  •:  219320213,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  1580  sq.  ft.,  1  story  wood  frame, 

presence  of  asbestos,  needs  repairs,  off-site 

use  only,  most  recent  use — offices. 
Bldg.  10503,  Property  #:  219320214,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment  2516  sq.  ft.,  1  story  wood  fnme, 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  roost  recent  use — offices. 
Bldg.  10602.  Pn^rty  «:  219320215,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment  2000  sq.  ft.,  1  story  wood  frame, 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  most  recent  use— offices. 
Bldg.  14503.  Property  #:  219320216,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilind 
Comment:  1075  sq.  ft.,  1  story  wood  frame, 

presence  of  asbestos,  off-site  use  only,  most 

recent  use— offices. 
Bldg.  25304.  Property  «:  219320223.  Fed  Reg 

Dale:  12/04/93 
Fort  Gordon 

Ft  Gordon.  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  2788  sq.  ft.,  1  story  wood  frame. 

presence  of  asbestos,  ofF-site  use  only,  most 

recent  use— offk»/stofage. 

Bldg.  26306,  Property  »:  219320225,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Conunent:  1272  sq.  ft.,  1  story  wood  frame. 

possible  asbestos,  need  repairs,  off-site  use 

only,  roost  recent  use — storage. 

Bldg.  29503.  Property  »:  219320226.  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon.  GA,  Co:  Richmond.  Zip:  30905- 
Status:'  Unutilized 
Comment  245ft  sq.  ft..  1  story  wood  frame. 

presence  of  asbestos,  off-site  use  only,  most 

recent  use— offices. 


Bldg.  33406,  Property  •:  219320227,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment  3456  sq.ft.  1  story  %v«)od  frame, 

presence  of  asbestos,  needs  roof  repairs, 

off-site  use  only,  most  recent  use— offices. 
Bldg.  33436.  Property  •>  219320228,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon.  GA.  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 
Conunent:  2632  sq.  ft.,  1  story  wood  fi'ame. 

presence  of  asbestos,  need  repairs,  off-site 

use  only,  most  recent  use — offices. 
Bldg.  33438,  Property  t:  219320229,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon.  GA,  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 
Comment:  2668  sq.  ft.  1  story  wood  frame. 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  most  recent  use — storage. 
Bldg.  39502.  Property  •:  219320230,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon,  GA,  Co:  Richmond.  Zip:  3090S- 
Status:  Unutilized 
Comment:  1316  sq.  ft,  1  story  wood  frame. 

presence  of  asbestos,  needs  r^iab,  off-site 

use  only,  most  recent  use — offices. 
Bldg.  45308,  Property  •:  219320231.  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 
Comment  6044  sq.  ft,  1  story  wood  frame. 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  most  recent  use— community 

center. 
Bldg.  26301.  Property  »:  219320234,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft.  Gordon,  GA,  Co:  Richmond.  Zip:  3090S- 
Status:  Unutilized 
Conunent:  2788  sq.  ft.,  1  story  wood  frame. 

presence  of  asbestos,  needs  roof  repairs, 

off-site  use  only,  roost  recent  use — storage. 
Bldg.  27301,  Property  •:  219320235,  Fed  Reg 

Date:  12/04/93 
Fort  Gordon 

Ft  Gordon.  GA,  Co:  Richmond.  Zip:  3090S- 
Status:  Unutilized 
Comment:  2788  sq.  ft.  1  story  wood  frame. 

presence  of  asbestos,  off-site  use  only,  roost 

recent  use — storage. 
Bldg.  354.  Fort  Gordon.  Property  •: 

219320259.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  4237  sq.  ft..  1  story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — offices,  off-site 
use  only. 

Bldg.  355,  Fort  Gordon.  Property  »: 

219320260.  Fed  Reg  Date:  12/C1/93 

Ft  Gordon.  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Conunent:  4237  sq.  ft..  1  story  wood,  needs 

repair,  presence  of  asbestos^  most  recent 

use— offices,  off-site  use  only. 

Bldg.  356.  Fort  Cordon.  Property  m 

219320261.  Fed  Reg  Date:  12/04/93 


Ft  Gordon,  GA.  Co:  Richmond.  Zip:  3090»- 

Status:  Unutilized 

Comment  4237  sq.  ft.  1  atocy  wood,  possible 

termite  damage,  needs  repair,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  376.  Fort  Gordon.  Property  #: 

219320262,  Fed  Reg  Date:  12/04/93 

Ft  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment  4237  sq.  ft.  1  story  wood,  poosible 

-termite  damage,  needs  repair,  most  recent 

use — offices,  off-site  use  only. 
Bldg.  377,  Fort  Gordon,  Property  #: 

219320263,  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA.  Co:  Richmond.  Zip:  3090S- 

Status:  Unutilized 

Comment  4768  sq.  ft,  1  story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  13501 ,  Fort  Gordon,  Property  t: 

219330264,  Fed  Reg  Dale:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  3090S- 

Status:  Unutilized 

Comment:  2516  sq.  ft,  l-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only 
Bidg.  18704,  Fort  Gordon,  Property  •: 

219330265,  Fed  Reg  Date:  12/04/93 

Ft  Gordon,  GA,  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  4524  sq.  ft,  2-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  18717,  Fort  Gordon,  Property  f: 

219330266,  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richroood,  Zip:  3090S- 

Status:  Unutilized 

Comment:  2468  sq.  ft,  l-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  19601.  Fort  Gordon,  Property  •: 

219330268.  Fed  Reg  Date:  12/04/93 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment  2132  sq.  ft,  1-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use— offices,  off-site  use  only 

Bldg.  19602.  Fort  Gordon.  Property  »: 

219330269.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment  1555  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  24501,  Fort  Gordon.  Property  »: 

219330270.  Fed  Reg  Date:  12/04/93 

Ft  Curdcin.  GA.  Co:  Richnrand.  Zip:  30905- 

Status:  Unutilized 

Comment:  3580  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  25103.  Fort  Gordon.  Pr«^)erty  t: 

219330271.  Fed  Reg  Date:  12/04/93 

Ft  Gordon.  G.\.  Co:  Richmond,  Zip:  3090S- 

Status:  Unutilized 

Cx)mment:  2100  sq.  ft.,  l-story  wood,  needs 

rehab,  most  recent  use — offices.  ofF-site  use 

only 
Bldg.  25105.  Fort  Gordon.  Property  #: 

219330272.  Fed  Reg  Date:  12/04/93 

Ft  Gordon.  GA.  Co:  Richmond.  Zip  30905- 

Status:  Unutilized 

Comrocnt:  1025  sq.  ft.,  l-story  wood,  needs 

rehab,  roost  recent  use — offices,  off-site  use 

only 


Bldg.  25503,  Fort  Gordon.  Property  «: 

219330273.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  6816  sq.  ft.  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  31504.  Fort  Gordon.  Property  «: 

219330274.  Fed  Reg  Date:  12/04/93 

R  Gordon,  GA,  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment  7036  sq.  ft.,  2-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

uerroffices,  off-site  use  only 
Bldg.  33415,  Fort  Gordon,  Property  *: 

219330275.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment  2Q36  sq.  ft.,  1-story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only 
Bldg.  34502.  Fort  Gordon,  Property  #: 

219330276.  Fed  Reg  Date:  12/04/93 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  7036  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use— offices,  off-site  use 

only 

Bldg.  35503.  Fort  Gordon.  Property  #: 

219330277.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use— offices,  off-site  use 

only 

Bldg.  37505.  Fort  Gordon,  Property  »: 

219330278.  Fed  Reg  Date:  12/04/93 

Ft  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  17370  sq.  ft.,  2-story  wood,  needs 

rehab,  possible  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  39503.  Fort  Gordon.  Property  »: 

219330279.  Fed  Reg  Date:  12/04/93 

Ft  Gordon,  GA.  Co;  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment  1316  sq.  ft.,  1-story  wood,  needs 

rehab,  possible  asbestos,  most  recent  use — 

offices,  off-site  use  only 
Bldg.  18707,  Fort  Gordon.  Property  »: 

219330280.  Fed  Reg  Date:  12/04/93 

Ft  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  2468  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 

Bldg.  18708.  Fort  Gordon.  Property  »: 

219330281.  Fed  Reg  Date:'l204/93 

Ft  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  3772  sq.  ft..  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  18718.  Fort  Gordon  Property  #: 

219330282.  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  2468  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only 
Bldg.  18720,  Fort  Gordon.  Property  »: 

219330283.  Fed  R^  Date:  12/04/93 

Ft  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 


Commi  int:  2632  sq.  ft..  1-story  wood. 

pre»  nee  of  asbestos,  most  recent  use — 

class  rooms,  off-site  use  only 
Bldg.  1  J721.  Fort  Cordon.  Property  #: 

2193  }0264.  Fed  Reg  Date:  12/04/93 
Ft.  Goi  ion.  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Commi  nt:  4524  sq.  ft.,  2-story  wood, 

pre»  nee  of  asbestos,  most  recent  use — 

class  rooms,  off-site  use  only 
Bldg.  1 J722,  Fort  Gordon,  Property  t: 

2193  )02B5.  Fed  Reg  Date:  12/04/93 
R  Gorpon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comm(  nt:  4524  sq.  ft,  2-story  wood, 

pres<  nee  of  asbestos,  most  recent  use — 

class  rooms,  off-site  use  only 
Bldg.  1 J723,  Fort  Gordon,  Property  #: 

2193  )0286,  Fed  Reg  Date:  12/04/93 
Ft  Goi  Ion,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Commi  nt  4524  sq.  ft.,  2-story  wood, 

pres4  nee  of  asbestos,  most  recent  use — 

class  rooms,  off-site  use  only 

Bldg.  1 J724,  Fort  Gordon,  Property  #: 
2193  )0287,  Fed  Reg  Date:  12/04/93 

Ft  Got  Ion,  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Commi  tnt:  4524  sq.  ft.,  wood,  presence  of 
asbei  tos,  most  recent  use— classrooms,  off- 
site  \  se  only 

Bldg.  1 J712.  Fort  Gordon.  Property  #: 
2193  J0288,  Fed  Reg  Date:  12/04/93 

Ft  Gor  Ion.  GA,  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comm  nt:  15,500  sq.  ft.,  1-story  concrete 
bloc  ,  needs  rehab,  presence  of  asbestos, 
mosi  recent  use — gymnasium,  off-site  use 
only 

Bldg.  a  J2.  Fort  Gordon.  Property  »: 

2192  90289.  Fed  Reg  Date:  12/04/93 

Ft  Gor  Ion,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Commi  nt:  5340  sq.  ft..  1-story  wood,  needs 
repa  r,  presence  of  asbestos,  most  recent 
use-  laboratory,  off-site  use  only 

Bldg.  3  53,  Fort  Gordon,  Property  #: 

2193  )029O.  Fed  Reg  Date:  12/04/93 

Ft.  Gor  ion,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Commi  nt:  5340  sq.  ft,  1-story  wood,  possible 
term  te  damage,  needs  repair,  presence  of 
asbe!  tos,  most  recent  use — laboratory,  off- 
site  I  se  only 

Bldg.  3  J4,  Fort  Gordon.  Property  #: 
2193  J0291,  Fed  Reg  Date:  12/04/93 

Ft  Gor  Ion,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Commi  nt:  4279  sq.  ft.,  1-story  wood,  possible 
term  te  damage,  presence  of  asbestos,  most 
recei  t  use— medical  admin.,  off-site  use 
only 

Bldg.  3  55,  Fort  Gordon,  Property  #: 
2193  J0292,  Fed  Reg  Date:  12/04/93 

Ft.  Gor  Ion,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Commi  nt:  4300  sq.  ft.,  l-story  wood,  possible 

•  term  te  damage,  needs  repair,  presence  of 
asbei  tos,  most  recent  use — laboratory,  off- 
site  I  se  only 

Bldg.  3  53.  Fort  Gordon,  Property  »: 

2193  50293,  Fed  Reg  Date:  12/04/93 
Ft  Gor  Ion,  GA.  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 


Comment  5157  sq.  ft.,  1-story  wood, 

f>resence  of  asbestos,  most  recent  use— 
aboratory.  off-site  use  only 
Bldg.  352.  Fort  Gordon.  Property  #: 

219330294,  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA,  Co:  Richmond,  Zip:  3090S- 

Status:  Unutilized 

Comment:  560  sq.  ft.,  1-story  metal,  presence 

of  asbestos,  most  recent  use— equip. 

storage,  off-site  use  only 
Bldg.  18703,  Fort  Gordon,  Property  #: 

219330295,  Fed  Reg  Date:  12/04/93 

I^.  Gordon,  GA,  Co:  Richmond,  Zip:  3090S- 

Status:  Unutilized 

Comment:  4524  sq.  ft.,  2-story  wood, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  18705,  Fort  Gordon,  Property  #:    . 

219330296,  Fed  Reg  Date:  12/04/93 

Ft.  Gordon.  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 

Comment:  2632  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  off-site  use  only 

.  Hawaii 
Buildings 

p-ea.  Property  #:  219030324,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Aliamanu  Military  Reservation 
Aliamanu  Military  Reservation 
Honolulu,  HI,  Co:  Honolulu.  Zip:  96818- 
Location:  Approximately  600  feet  from  Main 

Gate  on  Aliamanu  Drive. 
Status;  Unutilized 
Comment:  45,216  sq.  ft.,  underground  tunnel 

complex,  pres.  of  asbestos  clean-up 

required  of  contamination,  use  of  respirator 

required  by  those  entering  property,  use 

limitations 
Bldg.  302,  Property  »:  219320236,  Fed  Reg 

Date:  12/04/93 
Fort  Shafter 

Honolulu,  HI,  Co:  Honolulu,  Zip:  96818- 
Status:  Unutilized 
Comment:  39  sq.  ft.,  most  recent  use — sentry 

station,  off-site  use  only. 

Indiana 
Buildings 

Bldg.  703-lC,  Property  #:  219013761,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Indiana  Army  Ammo.  Plant 
Indiana  Army  Ammunition  Plant 
Charlestown.  IN,  Co:  Qark,  Zip: 
Location:  Gate  22  off  Highway  22 
Status:  Underutilized 
Comment:  4000  sq.  ft.;  2  story  brick  frame; 

possible  asbestos;  most  recent  use — 

exercise  area. 

Bldg.  1011  (Portion  of).  Property  #: 

219013762,  Fed  Reg  Date:  12/04/93 
Project  Name:  Indiana  Army  Ammo.  Plant  ^ 
Indiana  Army  Ammunition  Plant 

End  of  3rd  Street 

Oiarlestown,  IN,  Co:  Clark,  Zip: 

Location:  East  of  State  Highway  62  at  Gate  3 

Status:  Underutilized 

Comment:  4040  sq.  ft.;  1  story  concrete  block 
frame;  possible  asbestos;  secured  area  with 
alternate  access;  most  recent  use— office. 

Bldg.  1001  (Portion  of).  Property  #: 

219013763,  Fed  Reg  Date:  12/04/93 
Project  Name:  Indiana  Army  Ammu.  Plant 
Indiana  Army  Ammunition  Plant 


Charlestown.  DM,  Co:  Clark,  Zip: 
Location:  South  end  of  3rd  Street,  East  of 

Highway  62  at  entrance  gate. 
Status:  Underutilized 
Comment:  55630  sq.  ft.;  1  story  concrete 

block;  possible  asbestos;  secured  area  with 

alternate  access;  most  recent  use— cloth 

bag  manufacturing. 

Bldg.  2542,  Property  #:  219240717,  Fed  Reg 

Date:  12/04/93 
Indiana  Army  Ammunition  Plant 
Charlestown,  IN,  Co:  Clark,  Zip:  47111- 
Status:  Unutilized 
Comment:  1954  sq.  ft.,  1  story  concrete  block, 

secured  area  w/altemate  access,  asbestos, 

most  recent  use — heating  facility. 
Bldg.  2531,  Property  #  219240718,  Fed  Reg 

Date:  12/04/93 
Indiana  Army  Ammunition  Plant 
Chariestown,  IN,  Co:  Clark,  Zip:  47111- 
Status:  Unutilized 
Comment:  119746  sq.  ft.,  1  story  concrete 

block,  secued  area  w/altemate  access, 

asbestos,  most  recent  use — storage. 
BIdgs.  7215,  7216,  Property  #:  219330297, 

Fed  Reg  Date:  12/04/93 
Indiana  Army  Ammunition  Plant 
Charlestown,  IN,  Co:  Clark,  Zip:  47111- 
Status:  Unutilized 
Comment:  roadside  shelters,  no  utilities, 

located  on  Indiana  State  Highway  Right  of 

Way. 

Kansas 
Land 

Parcel  1,  Property  #:  219012333,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Leavenworth 
Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth,  KS,  Co:  Leavenworth,  Zip: 

66027-5020 
Status:  Underutilized 
Comment:  14.4+  acres. 
Parcel  3,  Property  #:  219012336,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Leavenworth 
Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth,  KS,  Co:  Leavenworth,  Zip: 

66027-5020 
Status:  Underutilized 
Comment:  261+  acres;  heavily  forrested;  no 

access  to  a  public  right-of-way;  selected 

periods  are  reserved  for  military/training 

exercises. 

Parcel  4,  Property  »:  219012339,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Leavenworth 
Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth.  KS,  Co:  Leavenworth,  Zip: 

66027-5020 
Status:  Underutilized 
Comment:  24.1+  acres;  selected  periods  are 

reserved  for  military/training  exercises; 

steep/wooded  area. 
Parcel  6,  Property  «:  219012340,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Leavenworth 
Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth.  KS.  Co:  Leavenworth,  Zip: 

66027-5020 


Location:  Extreme  north  east  comer  of 

installation  in  Flood  Plain  of  the  Missouri 

River. 
Status:  Underutilized 
Comment:  1280  acres;  selected  periods  are 

reserved  for  military/training  exercises. 
Parcel  F,  Property  #:  219012552,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Leavenworth 
Fort  Leavenworth  ^ 

Combined  Arms  Center 
Fort  Leavenworth,  KS,  Co:  Leavenworth,  Zip: 

66027-5020 
Status:  Unutilized 
Comment:  33.4  acres;  area  is  land  locked; 

heavily  wooded;  periodic  flooding. 

Buildings 

Bldg.  T-2549,  Fort  Riley.  Property  »: 
219310251,  Fed  Reg  Date:  12/04/93 

Ft  Riley,  KS.  Co:  Geary.  Zip:  66442- 

Status:  Unutilized 

Comment:  3082  sq.  ft.,  1 -story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage. 

Louisiana 
Buildings 

Bldg.  1805,  Fort,  Polk.  Property  #: 
219320279,  Fed  Reg  Date:  12/04/93 

Ft  Polk.  LA,  Co:  Vernon  Parish,  Zip:  71459- 
7100 

Status:  Unutilized 

Comment:  9294  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — admin. 

Maryland 
Buildings 

Bldg.  ES878.  Property  »:  219012652,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Aberdeen  Proving  Ground 
Aberdeen  Proving  Ground 
Edgewood  Area 
Aberdeen  City,  MD,  Co:  Hartford,  Zip: 

21010-5425 
Status:  Unutilized 
Conmient:  213  sq.  ft.;  structural  deficiencies; 

possible  asbestos;  and  contamination. 
Bldg.  E5879,  Property  #:  219012653,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Aberdeen  Proving  Ground 
Aberdeen  Proving  Ground 
Edgewood  Area 
Aberdeen  City,  MD,  Co:  Hartford,  Zip: 

21010-5425 
Status:  Unutilized 
Comment:  213  sq.  ft.;  possible  asbestos  and 

contamination;  no  utilities;  most  recent 

use — igloo  storage. 

Bldg.  10302,  Property  #:  219012666,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Aberdeen  Proving  Ground 
Aberdeen  Proving  Ground 
Edgewood  Area 
Aberdeen  City,  MD,  Co:  Hartford,  Zip: 

21010-5425 
Status:  Unutilized 
Comment:  42  $q.  ft.;  possible  asbestos;  most 

recent  use — pumping  station. 

Bldg.  E5975,  Property  f:  219012677,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Aberdeen  Proving  Ground 
Aberdeen  Proving  Ground 
Edgewood  Area 
Aberdeen  City,  MD.  Co:  Hartford.  Zip: 

21010-5425 


SUtus:  Unutilized 

Comment:  650  sq.  ft.;  possible  contamination; 
structural  deficiencies  most  recent  use — 
training  exercises/chemicals  and 
explosives;  potential  use— storage. 

Bldg.  6687,  Property  »;  219220446.  Fed  Reg 
Date:  12/04/93 

Fort  George  G.  Meade 

Mapes  and  Zimbroski  Roads 

Ft.  Meade.  MD.  Co:  Anne  Arundel.  Zip: 
20755-5115 

Status:  Unutilized 

Comment:  1150  sq.  ft,  presence  of  asbestos, 
wood  fr^me,  most  recent  use — veterinarian 
clinic,  off-site  removal  only,  sched.  to  be 
vacated  10/1/92. 

Bldgs.  303-308,  323-328,  Property  t: 
219320293,  Fed  Reg  Date:  12/04/93 

333-337 

Fort  George  G.  Meade 

Ft.  Meade,  MD,  Co:  Anne  Arundel.  Zip: 
20755-5115 

Status:  Unutilized 

Comment:  4720  sq.  ft.  each,  2-8tory  wood 
frame,  possible  asbestos,  most  recent  use — 
barracks/classrooms,  fair  to  good 
condition,  off-site  use  only 

Bldg.  309.  Property  »:  219320294,  Fed  Reg 

Date:  12/04/93 
Fort  George  G.  Meade 
Ft.  Meade.  MD,  Co:  Anne  Arundel,  Zip: 

20755-5115 
Status:  Unutilized 
Comment:  2324  Sq.  ft.,  l-story  wood  frame, 

possible  asbestos,  fair  to  good  condition, 

off-site  use  only 

Bldgs.  312,  319,  Property  »:  219320295,  Fed 

Reg  Date:  12/04/93 
Fort  George  G.  Meade 
Ft.  Meade,  MD,  Co:  Anne  Arundel,  Zip: 

20755-5115 
^Status:  Unutilized 
Comment:  2594  sq.  ft.,  l-story  wood  frame. 

possible  asbestos,  most  recent  use — 

storage,  fair  condition,  off-site  use  only 
Bldgs.  313-314.  317-318.  Property  «: 

219320296,  Fed  Reg  Date:  12/04/93 
Fort  George  G.  Meade 

Ft.  Meade.  MD,  Co:  Anne  Arundel,  Zip: 

20755-5115 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  l-story  wood  frame. 

possible  asbestos,  most  recent  use — 

storage,  fair  to  good  condition,  off-s'ito  use 

only 

Bldgs.  302,  329.  332.  339,  Property  »: 

219320297.  Fed  Reg  Date:  12/04/93 
Fort  George  G.  Meade 

Ft.  Meade,  MD,  Co:  Anne  Arundel.  Zip: 
20755-5115 

Status:  Unutilized 

Comment:  2208  sq.  ft.,  l-story  wood  frame, 
possible  asbestos,  most  recent  use — 
storage,  fair  condition,  off-site  use  only 

Bldg.  2239,  Property  t:  219320298,  Fed  Reg 
Date:  12/04/93 

Fort  George  G.  Meade 

Ft.  Meade,  MD,  Co:  Anne  Arundel,  Zip: 
20755-5115 

Status:  Unutilized 

Comment:  24528  sq.  ft  ,  l-story  concrete 
block,  possible  asbestos,  most  recent  use- 
mess  hall,  needs  rehab,  off-site  use  only 

Bldg.  2175.  Property  #:  219320300.  Fed  Rog 
Date:  12/04/93 
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Aberdeen  Proving  Ground 

MD.  Co:  Harford.  Zip:  21005-5001 

Status:  Underutilized 

Comment:  2879  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — storehouse 
Bldg.  2176,  Property  *:  219320301,  Fed  Reg 

Date:  12/04/93 
Aberdeen  Proving  Ground 
MD.  Co:  Harford,  Zip:  21005-5001 
Status:  Unutilized 
Comment:  4425  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — admin. 
Bldg.  3036.  Property  «:  219320302,  Fed  Reg 

Date:  12/04/93 
Aberdeen  Proving  Ground 
MD.  Co:  Harford,  Zip:  21005-5001 
Status:  Unutilized 
Comment:  11016  sq.  ft..  1-story,  needs  rehab, 

most  recent  use-rgym,  presence  of  asbestos 
Bldg.  E4890.  Property  *:  219330434.  Fed  Reg 

Date:  12/04/93 
Aberdeen  Proving  Ground 
MD.  Co:  Harford.  Zip:  21005-5001 
Status:  Unutilized 
Comment:  6250  sq.  ft.  1 -story,  needs  rehab. 

presence  of  asbestos 

Michigan 
Buildings 

Bldg.  300.  Arsenal  Acres,  Property  t: 

219220448.  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 

Warren,  MI,  Zip:  48091- 

Status:  Unutilized 

Comment:  52  sq.  it  sentry  station,  secured 

area  with  alternate  access 
Bldg.  301 ,  Arsenal  Acres.  Property  •: 

219220449.  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 

Wairen,  MI.  Zip:  48091- 
Status:  Unutilized 

Conmient:  3125  sq.  ft  2-8tory  colonial  style 
home,  secured  area  with  alternate  access 
Bldg.  302.  Arsenal  Acres.  Property  »: 

219220450.  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 

Warren.  MI.  Zip:  48091- 
Status:  Unutilized 

Comment:  2619  sq.ft..  2-story  colonial  style 
home,  secured  area  with  alternate  access 
Bldg.  303,  Arsenal  Acres.  Property  #: 

219220451.  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 

Warren,  MI,  Zip:  48091- 
Status:  Unutilized 

Comment  2619  sq.  ft,  2-story  colonial  style 
home,  secured  area  with  alternate  access 
Bldg.  304.  Arsenal  Acres.  Property  t: 

219220452.  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 

Warren.  MI.  Zip:  48091- 

Status:  Unutilized 

Comment:  2443  sq.  ft..  2-story  colonial  style 

home,  secured  area  with  alternate  access 
Bldg.  305.  Arsenal  Acres.  Property  »: 

219220787,  Fed  Reg  Date:  12/04/93 
24140  Mound  Road 
Warren.  MI,  Zip:  48091- 
.Status:  Unutilized 
Comment:  2443  sq.  ft.  2-story  colonial  style 

home,  secured  area  with  alternate  access 


Minnesota 
Land 

LandJ  Property  #:  219120269,  Fed  Reg  Date: 

12/  )4/93 
Twin  Cities  Army  Ammunition  Plant 
New  Brighton,  MN,  Co:  Ramsey,  Zip:  55112- 
Statui:  Underutilized 
Conu  lent:  Approx.  25  acres,  possible 

coE  lamination,  secured  area  with  alternate 

ace  !ss. 

Missc  tin 
Build  ngs 

Bldg.  r3057,  Property  #:  219220580,  Fed  Reg 

Dal  >:  12/04/93 
Fort  1  eonard  Wood 
Ft  It  Dnard  Wood,  MO,  Co:  Pulaski,  Zip: 

654  73-5000 
Statu] :  Underutilized 
Corrni  lent:  2650  sq.  ft.,  wood  frame,  1  story, 

pre  sence  of  asbestos,  off-site  removal  only, 

mo  it  recent  use — admin,  gen.  purpose,  not 

hai  dicapped  accessible. 
Bldg.  T2383.  Property  »:  219230228.  Fed  Reg 

Data:  12/04/93 
Fort  I  eonard  Wood 
Ft.  Le  snard  Wood,  MO,  Co:  Pulaski,  Zip: 

654  73-5000 
Statu) :  Underutilized 
Comr  lent:  9267  sq.  ft,  1-story,  presence  of 

ash  )stos,  most  recent  use — general  purpose 

fee  lity,  off-site  use  only 
Bldg.  T1376,  Property  #:  219230237,  Fed  Reg 

Dat^:  12/04/93 
Fort  [jeonard  Wood 
Ft.  Lepnard  Wood.  MO,  Co:  Pulaski.  Zip: 

654  73-5000 
Statu  :  Underutilized 
Corm  lent:  1296  sq.  ft.,  1-story,  presence  of 

ash  istos,  most  recent  use — Hqts.  bldg.,  off- 
site  use  only 
Bldg.  1599,  Property  •:  219230260.  Fed  R^ 

Dal  y.  12/04/93 
Fort  Leonard  Wood 
Ft.  Lapnard  Wood.  MO.  Co:  Pulaski.  Zip: 

654  73-5000 
Statui :  Underutilized 
Comi  lent:  18270  sq.  ft,  l-story.  presence  of 

asb  istos.  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  ri311.  Property  t:  219230261.  Fed  Reg 

Dat;  12/04/93 
Fort  Leonard  Wood. 
Ft.  Laonard  Wood.  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Statui:  Underutilized 
Comment:.  2740  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storehouse,  off- 

sita  use  only 

Bldg.  [ri333.  Property  #:  219230263.  Fed  Reg 
Dat^  12/04/93 

Fort  I  eonard  Wood. 

Ft.  La  Dnard  Wood.  MO.  Co:  Pulaski,  Zip: 
654  73-5000 

Statui :  Underutilized 

Comr  lent:  1144  sq.  ft.,  l-story,  presence  of 
asb  (stos.  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  ri270.  Property  #:  219320307,  Fed  Reg 

Dat!  12/04/93 
Fort  I  eonard  Wood. 
Ft.  Le  snard  Wood.  MO.  Co:  Pulaski.  Zip: 

654  73-5000 
Statu  :  Unutilized 


Comment:  1296  sq.  ft,  l-story.  most  recent 
use— admin.,  possible  asbestos,  off-site  use 
only 

Bldg.  T427  Property  »:  219330299.  Fed  Reg 
Date  12/04/93 

Fort  Leonard  Wood. 

Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  10245  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use-^post  office,  off- 
site  use  only 

Bldg.  T1329,  Property  #:  219330300,  Fed  Reg 
Date  12/04/93 

Fort  Leonard  Wood. 

Ft.  Leonard  Wood,  MO.  Co:  Pulaski.  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  1296  sq.  ft.,  l-story.  presence  of 
asbestos,  most  recent  use — hdqts  bldg.,  off- 
site  use  only 

Bldg.  T1688,  Property  «:  219330301.  Fed  Reg 

Date  12/04/93 
Fort  Leonard  Wood. 
Ft.  Leonard  Wood.  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  T2206,  Property  #:  219330302.  Fed  Reg 

Date  12/04/93 
Fort  Leonard  Wood. 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski.  Zip: 

65473-5000 
Status:  Unutilized 
Comment:  1440  sq.  ft.,  l-story,  presence  of 

asbestos,  and  contamination,  most  recent ' 

use — storehouse,  off-site  use  only 
Bldg.  T2209.  Property  #:  219330303.  Fed  Reg 

Date  12/04/93 
Fort  Leonard  Wood. 
Ft.  Leonard  Wood.  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Unutilized 
Comment:  288  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2357.  Property  #:  219330304.  Fed  Reg 
Date  12/04/93 

Fort  Leonard  Wood. 

Ft.  Leonard  Wood,  MO.  Co:  Pulaski.  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  1296  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use--hdqts.  bldg.,  off- 
site  use  only 

Bldgs.  T2360.  T2364  Property  #:  219330305, 
Fed  Reg  Date  12/04/93 

Fort  Le^ard  Wood. 

Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  1144  sq.  ft.  each,  l-story.  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T2368,  Property  »:  219330306,  Fed  Reg 

Date  12/04/93 
Fort  Leonard  Wood. 
Ft.  Leonard  Wood,  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  3663  sq.  ft.,  l-story,  presence  of 

asbestos,  off-site  use  only 
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Bldg.  T3005.  Property  t-.  219330307,  Fed  Reg 

Date  12/04/93 
Fort  Leonard  Wood. 

Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
,  65473-5000 
Status:  Underutilized 
Comment  2220  sq.  ft.  l-story,  presence  of 

asbestos,  most  recent  use — motor  repair 

shop,  off-site  use  only 

Mississippi 
Buildings 

Bldg.  VB201,  Property  #:  219330308,  Fed  Reg 
Date  12/04/93 

Vicksburg  Reserve  Center 

Vicksburg,  MS.  Zip:  39180-0055 

Status:  Unutilized 

Conunent  15444  sq.  ft..  1  story,  metal  frame, 
most  recent  use — army  reserve  center,  off- 
site  use  only 

Bldg.  VB202,  Property  »:  21933030,  Fed  Reg 

Date  12/04/93 
Vicksburg  Reserve  Center 
Vicksburg.  MS.  Zip:  39180-0055 
Status:  Unutilized 
Comment:  800  sq.  ft.,  l-story,  mental,  most 

recent  use-admin.,  off-site  use  only 
Bldg.  VB213.  Property  #:  219330310.  Fed  Reg 

Date  12/04/93 
Vicksburg  Reserve  Center 
Vicksburg,  MS,  Zip;  39180-0055 
Status:  Unutilized. 
Conunent:  180  sq.  ft.,  1-story,  concrete  block, 

most  recent  use — storehouse,  off-site  use 

only 

North  Carolina 
Buildings 

Bldg.  A-4625.  Fort  Bragg,  Property  «: 

219320308,  Fed  Reg  Date:  12/04/93 

Ft  Bragg,  NC,  Co.:  Cumberland.  Zip:  28307- 
Status:  Unutilized 

Comment:  2794  sq.  ft.,  l-story.  most  recent 
use — mess,  needs  repair,  off-site  use  only 
Bldg.  A-4628.  Fort  Bragg,  Property  «: 

219320309,  Fed  Reg  Date:  12/04/93 

Ft.  Bragg,  NC.  Co.:  Cumberland,  Zip:  28307- 

Status:  Unutilized 

Comment:  2794  sq.  ft.,  l-story  wood,  most 

recent  use — recreation  bldg.,  off-site  use 

only 

Bldg.  C-4731,  Fort  Bragg.  Property  »: 

219320310,  Fed  Reg  Date:  12/04/93 

Ft.  Bragg.  NC,  Co.:  Cumberland.  Zip:  28307- 
Status:  Unutilized 

Comment:  780  sq.  ft.,  concrete  block  press 
box.  off-site  use  only 

Bldg.  A-5425.  Fort  Bragg.  Property  »: 

219330311.  Fed  Reg  Date:  12/04/93 

Ft  Bragg.  NC.  Co.:  Cumberland.  Zip:  28307- 

Status:  Unutilized 

Conunent:  4720  sq.  ft.,  2-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 
Bldg.  O-9710,  Fort  Bragg.  Property  #: 

219330312.  Fed  Reg  Date:  12/04/93 

Ft.  Bragg,  NC,  Co.:  Cumberland.  Zip:  28307- 

Status:  Unutilized 

Comment:  974  sq.  ft.,  metal  trailer,  needs 

repair,  most  recent  use — living  quarters. 

off-site  use  only 
Bldg.  0-971 1,  Fort  Bragg.  Property  »: 

219330313.  Fed  Reg  Date:  12/04/93 

Ft  Bragg,  NC.  Co.:  Cumberland,  Zip:  28307- 


Status:  Unutilized 

Comment:  403  sq.  ft,  l-story  wood  cabin, 

needs  repair,  most  recent  use — ^living 

quarters,  off-site  use  only 
Bldg.  0-9712,  Fort  Bragg.  Property  •: 

219330314,  Fed  Reg  Date:  12/04/93 
Ft  Bragg,  NC,  Co.:  Cumberland.  Zip:  28307- 
Status:  Unutilized 
Comment:  730  sq.  it,  wood  garage,  needs 

repair,  off-site  use  only 

Nebraska 
Buildings 

Bldg.  RG-1,  Property  #:  219210292,  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island,  NE,  Co:  Hall.  Zip:  68803- 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  1  story  garage, 

possible  asbestos,  secured  area  with 

alternate  access 

Bldg.  RG-2.  Property  #:  219210293,  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island.  NE.  Co:  Hall.  Zip:  68803- 
Status:  Unutilized 
Comment:  576  sq.^.,  1  story  garage,  secured 

area  with  alternate  access 
Bldg.  RG-3.  Property  #:  219210294,  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island,  NE,  Co:  Hall.  Zip:  .68803- 
Status:  Unutilized 
Comment:  936  sq.  ft..  1  story  garage,  possible 

asbestos,  secured  area  with  alternate  access 
Bldg.  RG-4,  Property  »:  219210295.  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island.  NE.  Co:  Hall,  Zip:  68803- 
Status:  Unutilized 
Comment:  1040  sq.  ft..  1  story  garage. 

possible  asbestos,  secured  area  with 

alternate  access 

Bldg  RG-5.  Property  »:  219210296.  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island.  NE.  Co:  Hall.  Zip:  68803- 
Status:  Unutilized 
Comment:  490  sq.  ft..  1  story  garage,  possible 

asbestos,  secured  area  with  alternate  access 
Bldg  RG-6.  Property  #:  219210297.  Fed  Reg 

Date:  12/04/93 
Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  island.  .NE.  Co:  Hall.  Zip:  68803- 
Status:  Unutilized 
Comment:  510  sq.  ft..  1  story  garage,  possible 

asbestos,  secured  area  with  alternate  access 

New  fersey 
Land 

Land — Camp  Kilmer.  Property  #:  219230357. 

Fed  Reg  Date:  12/04/93 
PlainTield  Avenue 

Edison.  N).  Co:  Middlesex.  Zip:  08817-2487 
Status:  Underutilized 
Comment:  approx.  10  acres  in  the  center 

portion  of  site,  most  recent  use — balindds/ 

recreation. 


Land— Camp  Kibner,  Property  #:  219230358, 

Fed  Reg  Date:  12/04/93 
Plainfield  Avenue 

Edison,  NJ,  Co:  Middlesex,  Zip:  08817-2487 
Status:  Underutilized 
Comment  approx.  10  acres  in  the  southwest 

comer  of  site,  most  recent  use — reserve 

training,  wooded  area. 

Buildings 

Bldg.  421,  Fort  Monmouth,  Property  #: 

219330435,  Fed  Reg  Date:  12/04/93 
Ft  Monmouth,  NJ,  Co:  Momnouth,  Zip: 

07703- 
Status:  Unutilized 
Comment:  4,720  sq.  ft..  2-story,  most  recent 

use — office 

Bldg.  2529,  Fort  Monmouth  Property  #: 

219330436.  Fed  Reg  Date:  12/04/93 
Charles  Wood  Area 

Ft  Monmouth,  N|,  Co:  Monmouth,  Zip: 

07703- 
Status:  Unutilized 
Comment:  4,413  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — admin. 

New  Mexico 
Buildings 

Bldg.  108.  Property  f :  219330327.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  3.561  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  109.  Property*:  219330328.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  3,561  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  117,  Property  #:  219330329.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  1.688  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  118.  Property  »:  2193J0330,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  3,561  sq.  ft,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  119.  Property  »:  219330331,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  3.561  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — admin. .'off-site 

use  only 

Bldg.  148.  Property  »:  219330332,  Fed  Reg 
Date:  12/04/93 
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White  Sands  Missile  Jiange 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  3,570  sq.  ft.,  2-8tOTy,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  149,  Property  «:  219330333,  Fed  Reg 

E>ate:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip:      . 

88002- 
Status:  Unutilized 
Coirunent:  3,570  sq.  ft.,  2-story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  150,  Property  «:  219330334,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  3,750  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — ainin.,  off-site 

use  only 
Bldg.  357,  Property  »:  219330335,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  3.600  sq.  h.,  2-Story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1758,  Property  »:  219330336,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana,  Zip: 

86002- 
Status:  Unutilized 
Comment:  1.620  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  1768.  Property  »:  219330337,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  15,333  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only 
Bldg.  28281,  Property  »:  219330338,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  1,856  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 
use  only 
Bldg.  28282,  Property  »:  219330339,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Un'itilized 

(kimment:  1,850  sq.  ft..  3-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
admin.,  off-site  use  only 
Bldg.  32980.  Property  #:  219330340.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 
HHOftZ  - 
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Status:  I  Jnutilized 

Comme  it:  451  sq.  ft.,  1-story,  presence  of 

asbesi  os,  most  recent  use — admin.,  off-site 

use  oi  ily 
Bldg.  3^  252,  Property  #:  219330341,  Fed  Reg 

Date:  52/04/93 
White  %nds  Missile  Range 
White  S  inds,  NM,  Co:  Dona  Ana,  Zip: 

8800J- 
Status:  1  Jnutilized 
Comme  it:  720^.  ft.,  1-story,  presence  of 

asbes  os,  most  recent  use — admin.,  off-site 

use  o:  ily 
Bldg.  41  8,  Property  •:  219330342,  Fed  Reg 

Date:  12/04/93 
White  £  mds  Missile  Range 
White  S  ands,  NM,  Co:  Dona  Ana,  Zip: 

8800!-. 
Status:  Jnutilized 
Comme  it:  3690  sq.  ft.,  1 -story,  presence  of 

asbes  os,  most  recent  use — storage,  off-site 

use  o  ily 
Bldg.  4;  0,  Property  »:  219330343,  Fed  Reg 

Date:  12/04/93 
White  £  ands  Missile  Range 
White  £  ands,  NM,  Co:  Dona  Ana,  Zip: 

88OO;- 
Status:  Jnutilized 
Comme  it:  2407  sq.  ft.,  1-story,  presence  of 

asbes  os,  most  recent  use — storage,  off-site 

use  o  ily 
Bldg.  8(  0,  Property  »:  219330344,  Fed  Reg 

Date:  12/04/93 
White  2  ands  Missile  Range 
White  i  ands.  NM,  Co:  Dona  Ana,  Zip: 

8800- 
Status:  Jnutilized 
Comme  at:  9011  sq.  ft.,  1-story,  presence  of 

asbea  os,  most  recent  use — storage,  off-site 

use  Q  ily 
Bldg.  1:  48,  Property  «:  219330345.  Fed  Reg 

Date:  12/04/93 
White  i  ands  Missile  Range 
White  i  ands.  NM.  Co:  Dona  Ana,  Zip: 

8800  - 
Status:  Jnutilized 
Comm(  at:  720  sq.  ft..  l-stor>',  needs  rehab, 

pres€  nee  of  asbestos,  most  recent  use — 

stora  ;e,  off-site  use  only 
Bldg.  1  '38,  Property  #:  219330346,  Fed  Reg 

Date:  12/04/93 
White !  ands  Missile  Range 
White  i  ands.  NM.  Co:  Dona  Ana,  Zip: 

8800  1- 
Status:  Jnutilized 
Comm(  nt:  1500  sq.  ft..  1-story,  presence  of 

asbes  tos,  most  recent  use — storage,  off-site 

use  0  ily 
Bldg.  1  '65.  Property  #:  219330347,  Fed  Reg 

Date:  12/04/93 
White  I  ands  Missile  Range 
White  !  ands.  NM.  Co:  Dona  Ana,  Zip: 

8800  !- 
Status:  Unutilized 
Comm(  nt:  600  sq.  ft  .  l-stor>',  presence  of 

asbe!  tos,  most  recent  use — storage,  off-site 

use  c  ily 
Bldg.  2  1542.  Property  »:  219330348,  Fed  Reg 

Date  12/04/93 
White  l  lands  Missile  Range 
White  i  lands,  NM.  Co:  Dona  Ana,  Zip: 

8800  !- 
.Status:  Unutilized 


Comment:  945  sq.  ft,  1 -story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  22118,  Property  «:  219330349,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  1341  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  22253.  Property  «:  219330350.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  216  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  28267,  Property  «:  219330351,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conuneilt:  617  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  29195,  Property  «:  219330352,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  56  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  34219,  Property  »:  219330353.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  34221,  Property  »:  219330354,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002-' 
Status:  Unutilized 
Comment:  720  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off  site 

use  only 
Bldg.  145,  Property  #:  219330355,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  2954  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — chapel,  off-site 

use  only 
Bldg.  1754,  Property  «:  219330356.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  6974  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 


\ 


B!dg.  19242,  Property  #:  219330357,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  450  sq.  ft.,  1-story,  presence  of 

asbestos,  most  secent  use — maintenance 

shop,  off-site  use  only 
Bldg.  34227.  Property*:  219330358.  Fed  Reg 

Date;  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  675  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  34244,  Property  #:  219330359.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  21105.  Property  #:  219330360.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002-, 
Status:  Unutilized 
Comment:  239  sq.  ft.,  presence  of  asbestos. 

most  recent  use — veterinarian  facility,  off- 
site  use  only 
Bldg.  21106.  Property  »:  219330361.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  405  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — veterinarian 

facility,  off-site  use  only 
Bldg.  21310,  Property  »:  219330362.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  1006  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — transmitter 

bldg.,  off-site  use  only 

Bldg.  29890,  Property  #:  219330363.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dooa  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  450  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — frequency 

monitoring  station,  off-site  use  only 

Bldg.  1866.  Property  »:  219330364,  Fed  Reg 
Date:  12/04/93 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana.  Zip: 
88002- 

Status:  Unutilized 

Comment:  41  sq.  ft.  l-story.  presence  of 
asbestos,  most  recent  use — scale  house,  off- 
site  use  only 

Bldg.  528.  Property  »:  219330365.  Fed  Reg 
Date:  12/04/93 


White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Stetus:  Unutilized 
Comment:  225  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  only 

Bldg.  1834,  Property  »:  219330366.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  150  sq.  ft.  l-«tory,  presence  of 

asbestos,  most  recent  use — animal  kennel, 

off-site  use  only 

Bldg.  1300.  Property  t:  219330367,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  1500  sq.  ft.  l-story,  presence  of 

asbestos,  most  recent  use — indoor  small 

arms  range,  off-site  use  only 
Bldg.  23100,  Property  »:  219330368,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  40  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — sentry  station, 

off-site  use  only 
Bldg.  29196,  Property  #:  219330369.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  38  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-site  use  only 
Bldg.  30774,  Property  »:  219330370.  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002^ 
Status:  Unutilized 
Comment:  176  sq.  ft.  l-story,  presence  of 

asbestos,  off-site  use  only 
Bldg.  33136,  Property  »:  219330371,  Fed  Reg 

Date:  12/04/93 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip:  ., 

88002- 
Status:  Unutilized 
Comment:  18  sq.  ft.,  off-site  use  only 

Nevada 
Land 

Parcel  A.  Property  #:  219012049,  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne,  NV,  Co:  Mineral,  Zip:  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Crant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 
Parcel  B;  Property  t:  219012056.  Fed  Reg 

Date:  12/04/93 


Project  name:  Hawthorne  Army  Amma  Plant 
Hawtbocne  Army  Ammunition  Plant 

Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  1920  acres,  road  and  utility 

easements:  no  utility  hookup;  possible 

flooding  problem. 

Parcel  C,  Property  »:  219012057,  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne.  NV,  Co:  Mineral,  Zjp:  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine  Area  at 

Western  edge  of  SUte  Route  359 
Status:  Unutilized 
Comment:  85  acres,  road  and  utility 

easements;  no  utility  hookup. 
Parcel  D,  Property  »:  219012058,  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne.  NV,  Co:  Mineral,  Zip:  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP'S  South  Magazine  Area  at 

western  edge  of  State  Route  359. 
Status:  Unutilized 
Comment:  955  acres,  road  and  utility 

easements:  no  utility  hookup. 

Buildings 

Bldg.  00425,  Property  t;  219011946.  Fed  Reg 

Date:  12/04/93 
Inject  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV,  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 
Comment:  1310-1640  sq  ft.,  one  floor 

residential,  semi/wood  construction,  good 

condition. 

Bldg.  00426.  Property  »:  219011947.  Fed  Reg 

Date:  12/04/93 
Projet^  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne,  NV,  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 
Comment:  1310-1640  sq  ft.,  one  floor 

residential,  semi/wood  construction,  good 

condition. 
Bldg.  00427,  Property  »:  219011948.  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 
Comment:  1310-1640  sq  ft.,  one  floor 

residential,  scmi/wood  construction,  goal 

condition. 

Bldg  00428,  Propert>-  #  219011949.  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne,  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 


7026 


Federal  Register  /  Vol.  5i 


Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00429.  Property  #:  219011950.  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00430.  Property  *:  219011951.  Fed  Reg 

Date:  12/04/93 
Project  name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne,  NV,  Co:  Mineral,  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00431.  Property  »:  219011952,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Anuno.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne,  NV,  Co:  Mineral,  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00432.  Property  «:  219011954.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00433.  Property  «:  219011956,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV,  Co:  Mineral.  Zip:  89415- 
■  Location:  Schweer  Drive 
Status:  Unutilized 
Comment:  1310-1640  sq  ft.,  one  floor 

residential,  semi/wood  construction,  good 
condition. 
Bldg.  00434.  Property  f :  219011959,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00435.  Property  #:  219011961.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV,  Co:  Mineral.  Zip:  89415- 


Schweer  Drive 
1 1nutilized 

1310-1640  sq  ft.  one  floor 
d^tial,  semi/wood  construction,  good 


Locatioi 

Status: 

Comment; 

resii 

condition 


Bldg. 

Date 
Project 


0(1*36,  Property  «:  219011964.  Fed  Reg 
[2/04/93 


Bldg. 

Date: 
Project 
Hawthdne 
Schwfia- 
Hawtho  me 
Locatio  I 
Status 
Commeht 

residi  nt: 

cond  t 
Bldg 

Date: 
Project 
Hawthdme 
Schwei  r 
Hawth<  rne 
Locaticfi 
Status: 
Commit 

resi- 

cond|t: 

Bldg. 

Date 
Project  iName 
Hawth(  me 
Schwe(  r 
Hawth(  irne 


on: 


Locat 

Status 

Conunint 


Bldg. 
Date 


Locat  i 
Status: 


Bldg. 

Date 
Project 


Jame:  Hawthorne  Army  Ammo.  Plant 
Hawtha  "ne  Army  Ammunition  Plant 
Schwee  •  Drive  Housing  Area 
Hawtho  -ne,  NV,  Co:  Mineral,  Zip:  89415- 
Locatioi  i:  Schweer  Drive 
Status:  I  Jnutilized 

Comme  it:  1310-1640  sq  ft.,  one  floor 
resid«  ntial,  semi/wood  construction,  good 
condi  tion. 

0<  437,  Property  #:  219011968,  Fed  Reg 
12/04/93 
slame:  Hawthorne  Army  Ammo.  Plant 

Army  Ammunition  Plant 
Drive  Housing  Area 

,  NV.  Co:  Mineral.  Zip:  89415- 
Schweer  Drive 
Jnutilized 

1310-1640  sq  ft.,  one  floor 
ial,  semi/wood  construction,  good 
>on. 
0f438.  Property  »:  219011970.  Fed  Reg 
12/04/93 

^ame:  Hawthorne  Army  Ammo.  Plant 
Army  Ammunition  Plant 
Drive  Housing  Area 

NV.  Co:  Mineral.  Zip:  89415- 
:  Schweer  Drive 
Jnutilized 
:  1310-1640  sq  ft.,  one  floor 
d^ntial.  semi/wood  construction,  good 

ion. 
OfM39.  Property  #:  219011974.  Fed  Reg 
12/04/93 

Hawthorne  Army  Ammo.  Plant 
Army  Ammunition  Plant 
Drive  Housing  Area 

.  NV,  Co:  Mineral.  Zip:  89415- 
Schweer  Drive  * 
Unutilized 
:  1310-1640  sq  ft.,  one  floor 
(^ntial,  semi/wood  construction,  good 


resi 


cone  ition 


OM40. 


Propert>'  #:  219011976.  Fed  Reg 
12/04/93 
ProjecliName:  Hawthorne  Army  Ammo.  Plant 
Hawth  >me  Army  Ammunition  Plant 
Schwe  sr  Drive  Housing  Area 
Hawthi)rne.  NV,  Co:  Mineral.  Zip:  89415- 
Schweer  Drive 
Unutilized 
Commint:  1310-1640  sq  ft.,  one  floor 
resi(  ential.  semi/wood  construction,  good 
cone  ition. 


K  n: 


(  0441,  Property  »:  219011977.  Fed  Reg 
12/04/93 


Name:  Hawthorne  Army  Ammo.  Plant 
Hawthbme  Army  Ammunition  Plant 
Schwe  3r  Drive  Housing  Area 
Hawth  sme.  NV,  Co:  Mineral,  Zip:  89415- 
Locatii  in:  Schweer  Drive 
Status  Unutilized 
Comm  snt:  1310-1640  sq.  ft.,  one  floor 

resi(  ential,  semi/wood  construction,  good 

con(  ition. 
Bldg.  (  0442,  Property  »:  219011978.  Fed  Reg 

DaU  :  12/04/93 
Projcc  Name:  Hawthorne  Army  Anuno.  Plant 
Hawtlforne  Army  Ammunition  Plant 


Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00443.  Property  »:  2\901 1980.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV,  Co:  Mineral,  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00444.  Property  #:  219011982,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral,  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00445.  Property  #:  219011984.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne,  NV,  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00446.  Property  #:  219011987.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00447.  Property  #:  219011990.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral,  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00448.  Property  #:  219011994.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Schweer  Drive  Housing  Area 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  Schweer  Drive 
Status:  Unutilized 

Conunent:  1310-1640  sq.  ft.,  one  floor 
residential,  semi/wood  construction,  good 
condition. 
Bldg.  00449,  Property  »:  219011996.  Fed  Rog 
Date:  12/04/93 


Project  Name:  Hawthorne  Anny  Ammo.  Plant 

Hawthorne  Army  Amraunitioa  Plant 

Schweer  Drive  Housing  Area 

Hawthorne,  NV,  Co:  Mineral.  Zip:  89415- 

Location:  Schweer  Drive 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one  floor 

residential,  semi/wood  construction,  good 

condition. 

New  York 
Buildings 

Bldg.  503.  Property  *:  219012564,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
Ordnance  Road 

Bayside,  NY,  Co:  Queens.  Zip:  11357- 
Status:  Underutilized 
Comment:  510  sq.  ft,  1  floor,  most  recent 

use-storage,  needs  major  rehab/no  utilities. 
Bldg.  323.  Property  #:  219012567.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
Story  Avenue 

Bayside.  NY,  Co:  Queens.  Zip:  11359- 
Status:  Underutilized 
Comment:  30000  sq  ft.  3  floors,  most  recent 

use — barracks  &  mess  facility,  needs  major 

rehab. 

Bldg.  304.  Property  «:  219012570.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
Shore  Road 

Bayside.  NY.  Co:  Queens.  Zip:  11359- 
Status:  Underutilized* 
Comment:  9610  sq  ft..  3  floors,  most  recent 

use — hospital,  needs  major  rehab/utilities 

disconnected. 
Bldg.  211,  Property  •:  219012573.  Fed  Peg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
21 1  Totten  Avenue 
Bayside,  NY,  Co:  Queens  Zip:  11359- 
Status:  Underutilized 
Comment:  6329  sq  ft..  3  floors,  most  recent 

use — femily  housing,  needs  major  rehab. 

utilities  disconnected. 

Bldg.  332.  Property  #:  219012578.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 

Theater  Road  ^ 

Bayside.  NY.  Co:  Queens.  ZipK11359- 
Status:  Underutilized  \ 

Comment:  6288  sq  ft..  1  floor,  most  recent 

use — theater  w/stage.  needs  major  rehab. 

utilities  disconnected. 
Bl(^.  504.  Property  «:  219012580.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
Ordnance  Road 

Bayside.  NY.  Co:  Queens.  Zip:  11359- 
Status:  Underutilized 
Conunent:  490  sq  ft,  1  floor,  most  recent 

use— storage,  no  utilities,  needs  major 

rehab. 
Bldg.  322.  Property  Ih  219012583.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 


322  Story  Avenue 

Bayside,  NY.  Co:  Queens.  Zip:  11359- 

Status:  Underutilized 

Comment:  30000  sq  ft..  3  floors,  most  recent 

use — ^barracks,  mess  ft  administratioo. 

utilities  disconnected,  needs  rehab. 
Bldg.  326.  Property  •:  219012586.  Fed  fteg 

Date:  12/04/93 
Project  Name:  Fort  Totten 
Fort  Totten 
326  Pratt  Avenue 

Bayside.  NY,  Co:  Queens,  Zip:  11359- 
Status:  Underutilized 
Comment:  6000  sq  ft.  2  floors,  most  recent 

use — storage,  offices  &  residential,  utilities 

disconnected/needs  rehab. 
23  Residential  Apartment  Bldgs.  Property  i: 

219330315,  Fed  Reg  Date:  12/04/93 
Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New  Windsor.  NY.  Co:  Orange,  Zip:  12553- 
Location:  Y  and  Garden  Loop  Streets 
Status:  Unutilized 
Comment:  2-story  family  housing,  concrete 

block/wood,  needs  rehab,  off-site  use  only 

12  Detached  Garages,  Property  #:  219330316, 

Fed  Reg  Date:  12/04/93 
Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New  Windsor.  NY.  Co:  Orange.  Zip:  12S53- 
Location:  Y  and  Garden  Loop  Streets 
Status:  Unutilized 
Comment:  1 -story  garages,  concrete  block/ 

wood,  needs  rehab,  off-site  use  only 

30  Storage  Sheds,  Property  »:  219330317.  Fed 

Rog  Date:  12/04/93 
Stewart  Gardens,  Stewart  Army  Subpost 
-  Army  Wherry  Family  Housing 
New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 
Location:  Y  and  Garden  Loop  Streets 
Status:  Unutilized 
Comment:  1-story  aluminum/wood  storage 

sheds,  good  condition,  off-site  use  only 
Bldg.  1202,  Property  t:  2^^330318,  Fed  Reg 

Date:  12/04/93 
Stewart  Army  Subpost 
D  Street 

New  Windsor,  NY,  Co:  Orange.  Zip:  12553- 
Status:  Unutilized 
Comment:  1453  sq.  ft.  1 -story  concrete/ 

wood,  needs  rehab,  presence  of  asbestos, 

most  recent  use— office,  off-site  use  only 
Bldg.  1204,  Property  »:  219330319,  Fed  Reg 

Date:  12/04/93 
Stewart  Army  Subpost 
D  Street 

New  Windsor.  NY.  Co:  Orange.  Zip:  12553- 
Status:  Unutilized 
Comment:  4349  sq.  ft,  2-story  concrete/ 

wood,  needs  rehab,  presence  of  asbestos, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  1206.  Property  f :  219330320.  Fed  Reg 

Date:  12/04/93 
Steward  Army  Subpost 
D  Street 

New  Windsor.  NY.  Co:  Orange.  Zip:  12553- 
Status:  Unutilized 
CoRunent:  4349  sq.  ft..  2-stor>-  concrete/ 

wood,  needs  rehab,  presence  of  asbestos. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  1208.  Property  i:  219330321.  Fed  Reg 

Date:  12/04/93 
Steward  Army  Subpost 
D  Street 


New  Windsor.  NY.  Co:  Orange.  Zip:  12553- 

$tatus:  Unutilized 

Comment  4349  sq.  ft.  2-story  concrete/ 

wood,  needs  rehab,  preseooe  of  asbestos. 

most  recent  use — barracks,  off-site  use  only 
Bldg.  1404,  Property  *:  219330322,  Fed  ReR 

Date:  12/04/93 
Steward  Army  Subpost 
Bruenig  Road 

New  Windsor,  NY.  Co:  Onnge,  Zip:  12SS3- 
Status:  Unutilized 
Comment:  approx.  8776  sq.  ft..  2-stoiy 

concrete/wood,  needs  major  rehab, 

presence  of  asbestos,  off-site  use  only 
Bldg.  2500.  Property  •:  219330323.  Fed  Reg 

Date:  12/04/93 
Stewart  Anny  Subport 
4th  Street 

New  Windsor.  NY.  Co:  Orange.  Zip:  12553- 
Status:  Unutilized 
Comment  approx.  4350  sq.  ft.,  2-story 

concrete/wood/brick  veneer,  needs  major 

rehab,  presence  of  asbestos,  off-site  use 

only 

Bldg.  709,  Property  »:  219330324,  Fed  Reg 

Date:  12/04/93  ; 

U.S.  Military  Academy  J 

709  Worth  Place  ^ 

West  Point.  NY.  Co:  Orange.  Zip:  10996- 
Status:  Unutilized 
Conunent:  approx.  1400  sq.  ft..  2-story,  needs 

repair,  most  recent  use — storage,  off-site 

use  only 
Bldg.  621.  f»roperty  f:  219330325.  Fed  Reg 

Date:  12/04/93 
U.S.  Military  Academy 
North  Athletic  Field 

West  Point.  NY.  Co:  Orange,  Zip:  10996- 
Status:  Unutilized 
Comment:  1478  sq.  ft.,  1-story,  concrete/ 

aluminum,  most  recent  use — storage  shed, 

offsite  use  only 

Bldg.  623,  Property  #:  219330326,  Fed  Reg 

Date:  12/04/93 
U.S.  Military  Academy 
North  AthleHc  Field 
West  Point,  NY,  Co:  Orange,  Zip:  10996 
Status:  Unutilized 
Comment:  200  sq.  ft.,  1-story,  coocreto/ 

aluminum,  most  recent  use — storage  shed, 

off-site  use  only 

Bldg.  1848,  Property  »:  219330437.  Fed  Reg 
Date:  12/04/93      ' 

U.S.  Military  Academy 

Lake  Frederick  Road 

Woodbury,  NY,  Co:  Orange.  Zip:  10996-1592 

Status:  Unutilized 

Comment:  2866  sq.  ft..  2-story,  needs  major 
repairs,  presence  of  asbestos  and  lead  base 
paint,  most  recent  use — storage/office,  off- 
site  use  only 

Ohio 
Land 

5  acres.  Property  •:  219320313.  Fed  Reg  Date: 

12/04/93 
Doan  U.S  Army  Reserve  Center 
Portmonth.  OH.  Co:  Scioto.  Zip:  45662- 
Status:  Unutilized 
Comment:  S  acres  including  paved  roads, 

parking,  sidewalks,  etc. 
3  acres.  Property  t:  219320316.  Fed  Reg  Date: 

12/04/93 
U.S.  Army  Reserve  Center 


Fremont.  OH.  Co:  Sandusky.  Zip:  43420- 
StatusrUnutilized 

Comment:  3  acres  including  paved  roads, 
parking,  sidewalks,  etc. 

Buildings 

15  Units.  Property  #:  2192303540,  Fed  Reg 

Date:  12/04/93 
Military  Family  Housing 
Ravenna  Army  Ammunition  Plant 
Ravenna.  OH.  Co:  Portage,  Zip:  44266-9297 
Status:  Unutilized 
Comment:  3  bedroom  (7  units) — 1.824  sq.  ft. 

each,  4  bedroom  8  units) — 2,430  sq.  ft. 

each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only 
7  units.  Property  #:  219230355,  Fed  Reg  Date: 

12/04/93 
Military  Family  Housing  Garages 
Ravena  Army  Ammunition  Plant 
Ravena.  OH.  Co:  Portage.  Zip:  44266-9297 
Status:  Unutilized 
Comment:  1-4  stall  garage  and  6-3  stall 

garages,  presence  of  asbestos,  off-site  use 

only 
Bldg.  P-3,  Property  #:  219320311.  Fed  Reg 

Date:  12/04/93 
Doan  U.S.  Army  Reserve  Center 
Portsmonth.  OH.  Co:  Scioto.  Zip:  45662- 
Status:  Unutilized 
Comment:  10752  sq.  ft.,  1-story  brick,  most 

recent  use— office,  possible  asbestos 
Bldg.  P-4,  Property  #:  219320312.  Fed  Reg 

Date:  12/04/93 
Doan  U.S.  Army  Reserve  Center 
Portmonth.  OH,  Co:  Scioto,  Zip:  45662- 
Status:  Unutilized 
Comment:  2508  sq.  ft.,  1-story  brick,  most 

recent  use— vehicle  maint.  shop 
Bldg.  P-2,  Property  #:  219320314.  Fed  Reg 

Date:  12/04/93 
Hayes  U.S.  Army  Reserve  Center 
Fremont,  OH,  Co:  Sandusky.  Zip:  43420- 
Status:  Unutilized 
Comment:  3956  sq.  ft.,  1-story  brick,  most 

recent  use — office,  possible  asbestos. 

Bldg.  P-3.  Property  #:  219320315,  Fed  Reg 

Date:  12/04/93 
Hayes  U.S.  Army  Reserve  Center 
Fremont.  OH.  Co:  Sandusky,  Zip  43420- 
Status:  Unutilized 
Comment:  1259  sq.  ft.,  1-story  brick,  most 

recent  use — vehicle  maint.  shop,  possible 

asbestos. 

Oklahoma 
Buildings 

Bldg.  T-2545.  Property  »:  219011255,  Fed 
Reg  Date:  12/04/93 

Project  Name:  Fort  SilL 

Fort  Sill 

2545  Sheridan  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  1994  sq.  ft.;  asbestos:  wood  firame: 
2  floors;  No  operating  sanitary  facilities: 
most  recent  use — enl.  barracks  basic. 

Bldg.  T-2606,  Property  »:  219011273.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Fort  Sill 
Fort  Sill 

2606  Currie  Road 

Lawton,  OK.  Co:  Comanche.  Zip:  73503-5100 
Status-  Unutilized 


Conuni  int:  2722  sq.  ft.;  possible  asbestos,  one 
flooi  wood  frame;  most  recent  use — 
Hea<  quarters  Bldg. 

Bldg.  1  -3507,  Property  #:  219011315,  Fed 
Reg  )ate:  12/04/93 

Project  Name:  Fort  Sill 
Sil 


Fort 
3507 
Lawtoi 
Status: 


Speridan  Road 
,  OK,  Co:  Comanche,  Zip:  73503-5100 
Unutilized 
Comment:  2904  sq.  ft.;  possible  asbestos; 
pote  itial  heavy  metal  contamination;  wood 
fram  y,  most  recent  use — chapel. 
Bldg.  1  -4919,  Property  #:  219014842,  Fed 

Reg  )ate:  12/04/93 
Project  Name:  Fort  Sill     " 


Fort  Si 
4919 
Lawtoi 
Status 


1 

Pbstl 


Road 
,  OK,  Co:  Comanche,  Zip:  73503- 
Unutilized 
Comment:  603  sq.  ft.;  1  story  mobile  home 
traili  r.  possible  asbestos;  needs  rehab. 
1  -4523.  Property  »:  219014933.  Fed 
)ate:  12/04/93 
Name:  Fort  Sill 


Bldg. 
Reg 
Project 
Fort 
4523 
Lawtoi 
Status: 


Si  I 


V  'ilson  Road 
I.  OK.  Co:  Comanche.  Zip:  73503- 
Unutilized 
Comm  int:  1639  sq.  ft.;  1  story  wood  frame; 
neeqs  rehab;  possible  asbestos;  most  recent 


ise-  -storage. 


u 
Bldg. 

Fed 
83  Kndx 
Lawtoi  1 
Status 


-283.  Fort  Sill.  Property  »:  219220608, 
I  fleg  Date:  12/04/93 
.  Road 

I,  OK,  Co:  Comanche,  Zip:  73503-5100 
Unutilized 

Comm  mt:  2419  sq.  ft.,  wood  fr^me.  2  story, 
off-3  te  removal  only,  most  recent  use — 
clasi  room. 
Bldg. '  -838.  Fort  Sill.  Property  »:  219220609. 

Fed  Reg  Date:  12/04/93 
838  M  icomb  Road 

Lawto  I.  OK.  Co:  Comanche,  Zip:  73503-5100 
Status  Unutilized 
Comn^nt:  151  sq.  ft.,  wood  frame.  1  story. 

removal  only,  most  recerft  use — vet 
ty  (quarantine  stable). 
-3621.  Fort  Sill.  Property  #: 
20613,  Fed  Reg  Date:  12/04/93 
iott  Street 
,  OK.  Co:  Comanche,  Zip:  73503-5100 
Unutilized 
:  2265  sq.  ft.,  wood  fr^me,  1  story, 
removal  only,  most  recent  use — 


off 

facL 
Bldg.  ■ 

219: 
3621 
Lawto  I 
Status 
Comni  mt 

off-9  ite 

ston  ge, 

Bldg. '  -2702,  Fort  Sill.  Property  #: 
219  40655.  Fed  Reg  Date:  12/04/93 

2702 '  homas  Street 

Lawto  1,  OK.  Co:  Comanche.  Zip:  73503-5100 

Status  Unutilized 

Comn;  jnt:  5520  sq.  ft..  1  story  wood  fi-ame. 
nee(  s  rehab,  off-site  use  only,  most  recent 
use-  -admin. 

Bldg. '  -3311.  Fort  Sill,  Property  #: 
219:  40656.  Fed  Reg  Date:  12/04/93 

3311  IlaylorRoad 

Lawto  I.  OK.  Co:  Comanche.  Zip:  73503-5100 

Status  Unutilized 

Comn  3nt:  1468  sq.  ft..  1  story  wood  frame, 
neei  s  rehab,  off-site  use  only,  most  recent 
use-  -admin. 

Bldg.    -954,  Fort  Sill.  Property  »:  219240659. 
Fed  Reg  Date:  12/04/93 


954  Quinette  Road 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  3571  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 
Bldg.  T-1050.  Property  «:  219240660,  Fed 

Reg  Date:  12/04/93 

1050  Quinette  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Conunent:  6240  sq.  ft.,  2  story  wood  fi-ame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks. 

Bldg.  T-1051,  Fort  Sill,  Property  #: 
219240661,  Fed  Reg  Date:  12/04/93 

1051  Quinette  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  6240  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks. 
Bldg.  T-2703,  Fort  Sill,  Property  #: 

219240667,  Fed  Reg  Date:  12/04/93 

2703  Thomas  Street 

Lawton,  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  5520  sq.  ft..  2  story  wood  fi^me, 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks. 
Bldg.  T-2704.  Fort  Sill,  Property  #: 

219240668,  Fed  Reg  Date:  12/04/93 

2704  Thomas  Street 

Lawton.  OK,  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  5520  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks. 
Bldg.  T-2740.  Fort  Sill.  Property  #: 

219240669.  Fed  Reg  Date:  12/04/93 
2740  Miner  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  8210  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use— enlisted  barracks. 

Bldg.  T-2745,  Fort  Sill,  Property  »: 

219240670.  Fed  Reg  Date:  12/04/93 
2745  Miner  Road 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  8288  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks. 
Bldg.  T-2633,  Fort  Sill,  Property  »: 

219240672.  Fed  Reg  Date:  12/04/93 
2633  Miner  Road 

Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  19455  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — enlisted  mess.  ♦. 

Bldg.  T-2701.  Fort  Sill,  Property  #: 

219240673.  Fed  Reg  Date:  12/04/93 
2701  Thomas  Street 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  5520  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  T-2907.  Fort  Sill,  Property  »: 

219240674.  Fed  Reg  Date:  12/04/93 
2907  Marcy  Road 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 


Status:  Unutilized 

Comment:  3861  sq.  ft,  1  story  wood  fi^me, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 

Bldg.  T-2928.  Fort  Sill,  Property  #: 

219240675,  Fed  Reg  Date:  12/04/93 
2928  Custer  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2315  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  T-4050.  Fort  Sill.  Property  #: 

219240676.  Fed  Reg  Date:  12/04/93 
4050  Pitman  Street 

Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  3177  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— storage. 
Bldg.  P-3032.  Fort  Sill.  Property  #: 

219240678.  Fed  Reg  Date:  12/04/93 
3032  Haskins  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Conunent:  101  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — general  storehouse. 
Bldg.  T-3325.  Fort  Sill.  Property  #: 

219240681,  Fed  Reg  Date:  12/04/93 
3325  Naylor  Road 

Lawton.  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1  story  wood  fr^me, 

needs  rehab,  off-site  use  only,  most  recent 

use— warehouse. 
Bldg.  T-260.  Fort  Sill.  Property  »:  219240776. 

Fed  Reg  Date:  12/04/93 
260  Conal  Road 

Lawton.  OK.  Co:  Comanche,  Zip:  73503-5000 
Status:  Unutilized 
Conmient:  4838  sq.  ft.,  2  story  wood  frame, 

off-site  use  only,  possible  asbestos,  most 

recent  use — admin. 

Bldg.  T-228,  Fort  Sill.  Property  »:  219240777. 

Fed  Reg  Date:  12/04/93 
228  Corral  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5000 
Status:  Unutilized 
Comment  4884  sq.  ft.,  2  story  wood  fi^me. 

off-site  use  only,  possible  asbestos,  most 

recent  use — storage. 
Bldg.  T-2933,  Fprt  Sill,  Property  #: 

219240778,  Fed  Reg  Date:  12/04/93 
2933  Marcy  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5000 
Status:  Unutilized 
Comment:  13546  sq.  ft.,  1  story  wood  frame. 

off-site  use  only,  possible  asbestos,  most 

recent  use — theatre  w/stage. 
Bldg.  T-3641,  Fort  Sill,  Property  #: 

219320324,  Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 
Status:  Unutilized 
Comment:  1255  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  most  recent  use — day 

room,  needs  rehab,  off-site  use  only. 

Bldg.  T-3644,  Fort  Sill,  Property  #: 
219320327.  Fed  Reg  Date:  12/04/93 

Lawton,  OK.  Co:  Comanche.  Zip:  73501-5100 

Status:  Unutilized 

Comment:  l-story  wood  frame,  possible 
asbestos,  off-site  use  only 

Bldg.  T-4722.  Fort  Sill,  Property  #: 
219320333,  Fed  Reg  Date:  12/04/93 


Lawton.  OK.  Co:  Comanche,  Zip:  73501-5100 

Status:  Unutilized 

Comment:  13500  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use — band 
training  Eacility,  off-site  use  only 

Bldg.  T-5122,  Fort  Sill,  Property  #: 

219320334,  Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 
Status:  Unutilized 

Comment:  1-story  wood  fr-ame,  possible 

asbestos,  off-site  use  only 
Bldg.  P-6220,  Fort  Sill,  Property  #: 

219320335,  Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 
Status:  Unutilized 

Comment:  848  sq.  ft.,  1-story  metal  frame, 
possible  asbestos,  most  recent  use — 
construction  bldg..  off-site  use  only 

Bldg.  S-6228,  Fort  Sill.  Property  »: 

219320336,  Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 
Status:  Unutilized 

Comment:  352  sq.  ft..  1-story  wood  frame. 

possible  asbestos,  most  recent  use — range 

house,  off-site  use  only 
Bldg.  P-6601.  Fort  Sill.  Property  #: 

219320339.  Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 
Status:  Unutilized 
Comment:  1606  sq.  fit.,  possible  asbestos, 

most  recent  use — boy  scout  bldg.,  off-site 

use  only 

Bldg.  P-2610,  Fort  Sill,  Property  »: 
219330372.  Fed  Reg  Date:  12/04/93 

Lawton.  OK.  Co:  Comanche.  2iip:  73503-5100 

Status:  Unutilized 

Comment:  512  sq.  ft.,  2-story,  possible 
asbestos,  most  recent  use — classroom,  off- 
site  use  only 

Bldg.  4722.  Fort  Sill.  Property  #:  219330373. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3375  sq.  ft..  2-story,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  T5015,  Fort  Sill,  Property  #:  219330374, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized      ^ 
Comment:  1412  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — admin/supply. 

off-site  use  only 

Bldg.  T5014,  Fort  Sill,  Property  #:  219330375. 
Fed  Reg  Date:  12/04/93 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2418  sq.  ft..  2-story,  possible 
asbestos,  most  recent  us^— barracks,  off- 
site  use  only 

Bldg.  T5017,  Fort  Sill,  Property  #:  219330376. 
Fed  Reg  Date:  12/04/93 

Lawton.  OK.  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  1176  sq.  ft.,  2-story,  possible 
asbestos,  most  recent  use— day  room,  off- 
site  use  only 

Bldg.  T232,  Fort  Sill,  Property  #:  219330377, 
Fed  Reg  Date:  12/04/93 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2868  sq.  ft.,  1-story  wood,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only 


Bldg.  T236.  Fort  Sill,  Property  #:  219330378, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2868  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T312.  Fort  Sill,  Property  #:  219330379, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1970  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T1652,  Fort  Sill,  Property  #:  219330380". 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T1665.  Fort  Sill.  Property  »:  219330381. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1305  sq.  ft..  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2034.  Fort  Sill.  Property  »:  219330383, 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  401  sq.  ft.,  1 -story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2705.  Fort  Sill,  Property  i:  219330384. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized  > 

Comment:  1601  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2706,  Fort  Sill,  Property  »:  219330385. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2156  sq.  ft..  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2707.  Fort  Sill.  Property  »:  219330386. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2148  Sq.  ft..  2-story  wood. 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  T2708,  Fort  Sill.  Property  #:  219330387. 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2153  sq.  ft..  2-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2709.  Fort  Sill.  Property  »:  219330388. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2112  sq.  ft..  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T2713.  Fort  Sill.  Property  »:  219330389. 

Fed  Reg  Date:  12/04/93 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 


Comment:  114  sq.  ft,  iron/metal  bldg.. 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T2756.  Fort  Sill.  Property  t:  219330390, 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  5172  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T2757,  Fort  Sill,  Property  #:  219330391, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  5172  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3026,  Fort  Sill,  Property  #:  219330392, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2454  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3651.  Fort  Sill,  Property  «:  219330393, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2770  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3706,  Fort  Sill,  Property  *:  219330394, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1947  sq.  ft.,  2-story,  possible    , 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3710,  Fort  Sill,  Property  «:  219330396, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip;  73503-5100 
Status:  Unutilized 
Comment:  1176  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3712,  Fort  Sill,  Property  #:  219330397, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1021  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3713.  Port  Sill,  Property  »:  219330398. 

Fed  Reg  Date:  12/04/93 
La%vton,  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Untitilized 
Comment:  1013  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3714.  Fort  Sill,  Property  »:  219330399, 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche,  Sp:  73503-5100 
Status:  Unutilized 
Comment:  1159  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T3718.  Fort  Sill.  Property  #:  219330400, 

Fed  Reg  Date:  12/04/93 
Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1195  sq.  ft.,  t-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
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Bldg.  T4035.  Fort  Sill.  Property  #:  219330401, 

Fe<  Reg  Date:  12/04/93 
Lawt  »n,  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 
Comi  lent:  867  sq.  ft.,  l-story,  possible 

asb  sstos,  most  recent  use — storage,  off-site 

us(  only 

Bldg.  T4474,  Fort  Sill,  Property  #:  219330402, 

Fe<  Reg  Date:  12/04/93 
Lawt  in,  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 
Conu  lent:  1159  sq.  ft.,  l-story,  possible 

ash  jstos,  most  recent  use — storage,  off-sjte 

use  only 

Bldg.  T5011,  Fort  Sill,  Property  •:  219330403, 

Fe<  Reg  Date:  12/04/93 
Lawti  n,  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 
Comi  lent:  1556  sq.  ft.,  l-story,  possible 

ash  sstos.  most  recent  use — storage,  off-site 

use  only 
Bldg.  T5016,  Fort  Sill,  Property  #:  219330404, 

Fe<  Reg  Date:  12/04/93 
Lawt(  in,  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 
Comi  lent:  2825  sq.  ft.,  l-story,  possible 

ash  Jstos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T5120,  Fort  Sill,  Property  »:  219330405, 

Fe<  Reg  Date:  12/04/93 
Lawt(  in.  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 
Comi  lent:  1471  sq.  ft.,  l-story,  possible 

asfa  »tos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5123,  Fort  Sill,  Property  #:  219330406. 

Fe<  Reg  Date:  12/04/93 
La>vt(  in,  OK,  Co:  Comanche,  Zip:  73503-5100 
Statu  i:  Unutilized 

Comi  lent:  1  story,  possible  asbestos,  most 
rec  (nt  use — storage,  off-site  use  only. 

T5124,  Fort  Sill,  Property  #:  219330407, 
Reg  Date:  12/04/93 

.  OK,  Co:  Comanche.  Zip:  73503-5100 
:  Unutilized 

1287  sq.  ft.,  l-story,  possible 
■>,  most  recent  use — storage,  off-site 
only. 

T5125,  Fort  Sill,  Property  #:  219330408, 
Reg  Date:  12/04/93 

,  OK,  Co:  Comanche,  Zip:  73503-5100 
::  Unutilized 

2101  sq.  ft.,  l-story,  possible 
.  most  recent  use — storage,  off-site 
only. 

T5126,  Fort  Sill.  Property  #:  219330409, 
Reg  Date:  12/04/93 

OK.  Co:  Comanche.  Zip:  73503-5100 
:  Unutilized 

::  1108  sq.  ft.,  l-story,  possible 
;.  most  recent  use— storage,  off-site 
only. 

T5245.  Fort  Sill,  Property  #:  219330410, 
Reg  Date:  12/04/93 

,  OK,  Co:  Comanche,  Zip:  73503-5100 
:  Unutilized 

:  3081  sq.  ft.,  l-story,  possible 
;.  most  recent  use — storage,  off-site 
only. 

T5246,  Fort  Sill.  Property  •:  219330411, 
Reg  Date:  12/04/93 
.  OK,  Co:  Comanche,  Zip:  73503-5100 

Unutilized 


Comment:  3081  sq.  ft.,  l-story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Bldg.  T5247,  Fort  Sill,  Property  #:  219330412. 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3081  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5248,  Fort  Sill,  Property  #:  219330413, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3081  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5249,  Fort  Sill.  Property  «:  219330414. 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2920  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5250,  Fort  Sill,  Property  #:  219330415. 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  7350^-5100 
Status:  Unutilized 
Comment:  3257  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5251.  Fort  Sill,  Property  #:  219330416, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3257  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use— storage,  off-site 

use  only. 

Bldg.  T5252,  Fort  Sill,  Property  »:  219330417, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3081  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5628,  Fort  Sill,  Property  #:  219330418, 

Fed  Reg  Date:  12/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2016  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5637,  Fort  Sill,  Property  #:  219330419, 

Fed  Reg  Date:  1 2/04/93 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1606  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Tennessee 
Land 

Milan  Array  Ammunition  Plant,  Property  •: 

219010547,  Fed  Reg  Date:  12/04/93 
Project  Name:  Milan  Army  Ammunition 

Plant 
Milan,  TN,  Co:  Carroll,  Zip:  38358- 
Location:  Plant  boundary  in  the  northeast 

comer  of  the  plant  ft  bousing  area 
Status:  Excess 
Comment:  17.2  acres;  right  of  entry  legal 

constraint 

Holston  Army  Ammunition  Plant,  Property  »: 
219012338,  Fed  Reg  Date:  12/04/93 
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Project  Name:  Holston  Army  Ammunition 

Plant 
Kingsport.  TN.  Co:  Hawkins,  Zip:  61299- 

6000 
Status:  Unutilized 
Comment:  8  acres;  unimproved;  could 

provide  access;  2  acres  unusuable;  near 

explosives. 

Land;  Property  *:  219240780;  Fed  Reg  Date: 

12/04/93 
Milan  Army  Ammunition  Plant 
Ne  Comer  of  plant  &  housing  area 
Milan,  TN.  Co:  Carroll,  Zip:  38358- 
Status:  Untilized 
Comment:  17.2  acres,  secured  area  w/ 

alternate  access,  most  recent  use-buffer 

zone. 

Texas 
Land 

Vacant  Land,  Fort  Sam  Houston,  Property  #: 

219220438,  Fed  Reg  Date:  12/04/93 
All  of  Block  1800,  Portions  of  Blocks  1900, 

3100  and  3200 
San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  244.47  acres,  85%  located  in 

floodplain,  possibility  of  unexploded 

ordance 

Buildings 

Harlingen  USARC,  Property  #:  219120304. 

Fed  Reg  Date:  12/04/93 
1920  East  Washington 
Harlingen,  TX.  Co:  Cameron.  Zip:  78550- 
Status:  Excess 
Comment:  19440  sq.  ft..  1  story  brick,  needs 

rehab,  with  approx.  6  acres  including 

parking  areas,  most  recent  use — Army 

ResenrtB  Training  Center 
Bldg.  P-3824,  Port  Sam  Houston,  Property  #: 

219220398.  Fed  Reg  Date:  12/04/93 
San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 
Status:  Unutilized 
Comment:  2232  sq.  ft..  1 -story  concrete 

structure,  within  National  Landmark 

Historic  District,  off-site  removal  only. 
Bldg.  7180.  Fort  Bliss.  Property  »:  219310394, 

Fed  Reg  Date:  12/04/93 
El  Paso.  TX,  Co:  El  Paso.  Zip:  79916- 
Status:  Unutilized 
Comment:  645  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — auto  garage,  off-site  use 

only 

Bldg.  7193.  Fort  Bliss,  Property  #:  219310395, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX.  Co:  El  Paso.  Zip:  79916- 
Status:  Unutilized 
Comment:  645  sq.  ft..  1 -story,  needs  rehab. 

most  recent  use — auto  garage,  off-site  use 

only 

Bldg.  7183.  Fort  Bliss.  Property  #:  2.19310396. 

Fed  Reg  Date:  12/04/93 
El  Paso.  TX.  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — family  housing. 

candidate  for  Nat.  Reg.  of  Historic  Places. 

off-site  use  only 

Bldg.  7184,  Fort  Bliss.  Property  »:  219310397. 
.   Fed  Reg  Date:  12/04/93 
El  Paso.  TX.  Co:  El  Paso.  Zip:  79916- 
Status:  Unutilized 


Comment:  798  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — ^family  housing,  off-site 
use  only 

Bldg.  7185,  Fort  Bliss,  Property  #:  219310398, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — bmily  housing,  off-site 

use  only 

Bldg.  7186.  Fort  Bliss,  Property  #:  219310399, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  It,  l-story,  needs  rehab, 

most  recent  use — family  housing,  off-site 

use  only 

Bldg.  7187.  Fort  Bliss.  Property  #:  219310400, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Conunent:  798  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — Eamily  housing,  off-site 

use  only 

Bldg.  7188,  Fort  Bliss.  Propertj- »:  219310401, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  l-story.  needs  rehab, 

most  recent  use — family  housing,  off-site 

use  only 

Bldg.  7189.  Fort  Bliss.  Property  »:  219310402, 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  2Up:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use— family  housing,  off-site 

use  only 

Bldg.  7190.  Fort  Bliss.  Property  #:  219310403. 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — femily  housing,  off-site 

use  only 

Bldg.  7191.  Fort  Bliss,  Property  »:  219310404, 

Fed  Reg  Date:  12/04/93 
El  Paso.  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft.,  l-story.  needs  rehab. 

most  recent  use — family  housing,  off-site 

use  only 

Bldg.  7192.  Fort  Bliss.  Property  »:  219310405. 

Fed  Reg  Date:  12/04/93 
El  Paso.  TX.  Co:  El  Paso.  Zip:  79916- 
Status:  Unutilized 
Comment:  798  sq.  ft..  1 -story,  needs  rehab. 

most  recent  use — family  housing,  off-site 

use  only 

Bldg.  7194.  Fort  Bliss.  Property  »:  219310406. 

Fed  Reg  Date:  12/04/93 
El  Paso.  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  1593  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — family  housing,  off-site 

use  only. 

Bldg.  441,  Fort  Hood,  Property  #:  219320345. 
Fed  Reg  Date:  12/04/93 

Ft.  Hood,  TX,  Co:  Bell.  Zip:  76544- 

Status:  Unutilized 

Comment:  6033  sq.  ft..  2-story  wood  frame, 
most  recent  use — offices,  needs  rehab,  off- 
site  use  only. 


Bldg.  442,  Fort  Hood,  Property  t:  219320346, 
Fed  Reg  Date:  12/04/93 

Ft  Hood,  TX,  Co:  Bell,  Zip:  76544- 

Status:  Unutilized 

Comment:  6033  sq.  ft,  2-story  wood  frame, 
most  recent  use— offices,  needs  rehab,  off- 
site  use  only. 

Bldg.  4168,  Fort  Hood,  Property  #: 

219320350,  Fed  Reg  Date:  12/04/93 
Ft.  Hood.  TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  2100  sq.  ft.,  l-story  steel  frame. 

most  recent  use— vehicle  wash  platform. 

needs  rehab,  off-site  use  only. 
Bldg.  440.  Fort  Bliss,  Property  »:  21932035S. 

Fed  Reg  Date:  12/04/93 
El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 
Status:  Unutilized 
Comment:  1651  sq.  ft.,  l-story  brick,  most 

recent  use— education  facility,  off-site  use 

only. 

Bldg.  1164.  Fort  Bliss.  Property  »:  219330420, 
Fed  Reg  Date:  12/04/93 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment:  2054  net  sq.  ft.,  1  story  wood,  most 
recent  use — admin,  bldg.,  needs  rehab,  off- 
site  use  only. 

Bldg.  512,  Fort  Hood.  Property  »:  219330421, 

Fed  Reg  Date:  12/04/93 
Ft  Hood.  TX,  Co:  Coryell.  Zip:  76544- 
Status:  Unu^lized 
Comment:^733  sq.  ft..  1  sforj' wood,  most 

recent  use— commissary,  off-site  use  only. 
Bldg.  7040.  Fort  Hood.  Property  »: 

219330425.  Fed  Reg  Date:  12/04/93 
Ft.  Hood.  TX,  Co:  Coryell.  Zip:  76544- 
Status:  Unutilized 
Comment:  100  sq.  ft.,  most  recent  use— oil 

storage  bldg..  off-site  use  only. 
Bldg.  P-293,  Fort  Sam  Houston.  Property  i: 

219330441,  Fed  Reg  Date;  12/04/93 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 

Status:  Unutilized 

Comment:  442  sq.  ft.,  l-story  brick,  needs 

rehab,  within  National  Landmark  Historic 

District,  off-site  use  only. 
Bldg.  P-298.  Fort  Sam  Houston.  Property  »: 

219330442,  Fed  Reg  Date:  12/04/93 
Sah  Antonio.  TX.  Co:  Bexar,  Zip:  782234- 

5000 

Status:  Unutilized 

Comment:  3200  sq.  St..  l-story  hollow  tile, 
needs  rehab,  within  National  Landmark 
Historic  District,  off-site  use  only. 

Bldg.  P-371.  Fort  Sam  Houston.  Property  »: 

219330443,  Fed  Reg  Date;  12/04/93 

San  Antonio,  TX.  Co;  Bexar.  Zip:  78234-5000 

Status:  Unutilized 

Comment:  18387  sq.  ft..  2-story  structural; 

tile,  most  recent  use — vehicle  maintenance 

shop,  off-site  use  only. 
Bldg.  P-377.  Fort  Sam  Houston.  Property  •: 

219330444,  Fed  Reg  Date:  12/04/93 

San  Antonio,  TX.  Co:  Bexar.  Zip:  78234-5000 

Status:  Unutilized 

Comment:  74  sq.  ft.,  l-story  brick,  needs 
rehab,  most  recent  use — scale  house, 
located  in  National  Historic  District,  off- 
site  use  only. 

Bldg.  S-1164,  Fort  Sam  Houston.  Property  t: 

219330445,  Fed  Reg  Date;  12/04/93 

San  Antonio.  TX.  Co:  Bexar.  Zip:  78234-5000 
Status:  Unutilized 


IJ 


Comment:  8629  sq.  st,  1-story  metal,  needs 
rehab,  most  recent  use— d^snxnn,  o&site 
use  only. 

Bldg.  T-374,  Property  •:  219330480.  Fed  Reg 
Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  8640  sq.  ft,  1-story  wood  frame, 
needs  rebab,  located  in  National  Historic 
District,  off-site  use  only. 

Bldg.  T-1170,  Property  i:  219330481,  Fed 
Reg  Date:  12/04/93 

Port  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  T-1468,  Property  *:  219330482.  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston  ^ 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  1 144  sq.  ft.,  1-story  wood  frsme, 
needs  rebab,  most  recent  use— admin.,  off- 
site  ute  only. 

Bldg.  T-1492.  Property  #:  219330483,  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  T-2066,  Property  t:  219330484.  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-2509,  Property  #:  21933048S,  Fed 

Reg  Date:  12/04/93 
Fort  Sam  Houston 

San  Antonio.  TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  3i47  sq.  ft.,  1-story  wood  fi^me, 

needs  rehuD,  most  recent  use— admin.,  off- 
site  use  only 
Bldg.  T-5901.  Property  #:  219330486,  Fed 

Reg  Date:  12/04/93 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 
Status:  Unutilized 
Comment:  742  sq.  ft..  1-story  wood  frame, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  T-1464,  Property  t:  219330487,  Fed 

Reg  Date:  12/04/93 
Fort  Sam  Houston 

San  Antonio,  TX.  Co:  Bexar.  Zip:  78234-5000 
Status;  Unutilized 
Conunent:  3778  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  most  recent  use — t-shirts  and 

frame  shop,  off-site  use  only 
Bldg.  T-1874.  Property  »:  219330488.  Fed 

Reg  Date:  12/04/93 
Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  3108  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  off-site  use  only 
Bldg.  T-20T : .  Property  #:  219330489.  Fed 

Reg  Date:  12/04/93 
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Fort  Sam  Houston 

San  Antofiio.  TX.  Co:  Bexar,  Zip:  78234-5000 

Status:  Ui  lutilized 

Commenf  150  sq.  ft.,  1-story  wood  frame, 

needs  rfehab,  most  recent  use— storehouse, 

off-site  use  only 
Bldg.  T-2 193,  Property  «:  219330490.  Fed 

Reg  Dal  a:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  U  tutilized 
Commen: :  1800  sq.  ft.,  1-story  wood  frame, 

needs  i  »hab,  most  recent  use — storage 

shed,  o  f-site  use  only 
Bldg.  T-2  307,  Property  *:  219330491.  Fed 

Reg  Dale:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar.  2:ip:  78234-5000 
Status:  Ui  tutilized 
CommenI :  224  sq.  ft.,  1-story  wood  frame, 

needs  i  ihab,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  T-2  510,  Property  #:  219330492,  Fed 

Reg  Dale:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Ui  lutitized 
CommenI :  3210  sq.  ft.,  1-story  wood  frame, 

needs  r  }hab,  most  recent  use— storage,  off- 
site  use  only 
Bldg.  T-4  [)44,  Property  #:  219330493,  Fed 

RegDaie:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Ui  tutilized 
CommenI :  263  sq.  ft.,  1-story  brick,  needs 

rehab,  i  nost  recent  use — storage,  off-site 

use  onl  f 

Bldg.  T-J  511,  Property  »:  219330494,  Fed 

Reg  Dae:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Ui  tutilized 
CommenI :  18,260  sq.  ft.,  1-story  wood  frame, 

needs  r  shab,  most  recent  use — ^vehicle 

mainte;  tance  shop,  off-site  use  only 
Bldg.  T-J  512,  Property  »:  219330495,  Fed 

Reg  Da' e:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  U  tutilized 
CommenI :  18.260  sq.  ft.,  1-story  wood  frame, 

needs  i  ;hab,  most  recent  use — vehicle 

mainte:  tance  shop,  off-site  use  only 
Bldg.  T-3  513,  Property  »:  219330496,  Fed 

Reg  Da  e:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  U  tutilized 
CommenI :  13,603  sq.  ft..  1-story  wood  frame, 

needs  i  jhab,  most  recent  use — repair  shop, 

off-site  use  only 
Bldg.  T-J  516,  Property  »:  219330497,  Fed 

Reg  Da  e:  12/04/93 
Fort  Sam  Houston 

San  Anto  lio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  U  tutilized 
Conuneni :  3008  sq.  ft.,  1-story  steel,  most 

recent  i  ise — paint  stripping  plant,  lead 

contarr  inants  present,  off-site  use  only 
Bldg.  T-J  520,  Property  »:  219330498,  Fed 

Reg  Da  e:  12/04/93 
Fort  Sam  Houston 
San  Anta  lio,  TX,  Co;  Bexar,  Zip:  78234-5000 


Status:  Unutilized 

Comment:  31,296  sq.  ft.,  1 -story  wood  frame, 

needs  rehab,  most  recent  use — physical 

fitness,  off-site  use  only 

Bldg.  T-2183,  Property  #:  219330499,  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  3000  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use— stable,  off- 
site  use  only 

Bldg.  T-6231 .  Property  #:  219330500,  Fed 

Reg  Date:  12/04/93 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  600  sq.  ft.,  1-story  wood  frame, 

most  recent  use — firing  range,  off-site  use 

only 

Bldg.  T-6232,  Property  #:  219330501,  Fed 

Reg  bate:  12/04/93 
Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  401  sq.  ft.,  1-story  wood  frame, 

most  recent  use — firing  range,  off-site  use 

only 

Bldg.  T-6236,  Property  #:  219330502,  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status;  Unutilized 

Comment:  401  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use — firing  range, 
off-site  use  only 

Bldg.  T-2508,  Property  *:  219330503,  Fed 
Reg  Date:  12/04/93 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  224  sq.  ft.,  1-story  wood  frame, 
needs  rebab,  most  recent  use— storage,  off- 
site  use  only 

Virginia 
Buildings 

Bldg.  T-6015,  Property  #:  219012376,  Fed 

Reg  Date:  12/04/93 
Project  Name:  U.S.  Army  Logistics  Center 
U.S.  Army  Logistics  Center  &  Fort  Lee 
Shop  Road 

Fort  Lee,  VA,  Co:  Prince  George,  Zip;  23801- 
Status:  Unutilized 
Comment:  2124  sq.  ft.  2  story;  most  recent 

use — barracks:  poor  condition;  needs  major 

rehab. 

Washington 
Buildings 

Reserve  Center.  Longview,  Property  »; 

219320368,  Fed  Reg  Date:  12/04/93 
14  Port  Way 

Longview,  WA,  Co;  Cowlitz,  Zip;  98632- 
Status:  Unutilized 
Comment:  17,304  sq.  ft.,  1-story  training 

fiacility,  scheduled  to  be  vacated  9/93 

Wisconsin 

Buildings 

Bldg.  7174,  Fort  McCoy,  Property  «: 

219320372,  Fed  Reg  Date;  12/04/93 
Ft  McCoy,  Wl.  Co:  Monroe,  Zip:  54656- 
Status;  Underutilized 


Comment  8466  sq.  ft.,  1-story,  presence  of  . 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse 

Bldg.  7176,  Fort  McCoy,  Property  #: 

219320373,  Fed  Reg  Date:  12/04/93 
Ft  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 
Status;  Underutilized 

Comment:  5415  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse 

Bldg.  7261 ,  Fort  McCoy,  Property  #: 

219320374,  Fed  Reg  Date:  12/04/93 
Ft  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 
Status:  Underutilized 

Conunent:  4800  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse 

Bldg.  457,  Fort  McCoy,  Property  #: 
219320380,  Fed  Reg  Date:  12/04/93 

Ft  McCoy,  Wl.  Co;  Monroe,  Zip:  54656- 

Status:  Underutilized 

Comment  573  sq.  ft.,  1 -story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — officer's 
qtiarters 

Bldg.  1365,  Fort  McCoy.  Property  #: 
219320382.  Fed  Reg  Date:  12/04/93 

Ft  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 

Status:  Underutilized 

Comment  2688  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — maintenance 
shop 

Bldg.  556.  Fort  McCoy.  Property  »: 
219320386.  Fed  Reg  Date;  12/04/93 

Ft.  McCoy,  Wl,  Co;  Monroe,  Zip:  54656- 

Status:  Underutilized 

Comment:  3748  sq.  ft..  2-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — unit  chapel 

Bldg.  455,  Fort  McCoy,  Property  »: 
219320390.  Fed  Reg  Date:  12/04/93 

Ft.  McCoy,  WI,  Co:  Monroe,  Zip;  54656- 

Status:  Underutilized 

Comment;  2750  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — admin/supply 

Bldg.  1734,  Fort  McCoy,  Property  »: 
219320393,  Fed  Reg  Date;  12/04/93 

Ft  McCoy,  WI,  Co:  Monroe.  Zip:  54656- 

Status:  Underutilized 

Comment:  13620  sq.  ft.,  2-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — admin/supply 

Bldg.  352,  Fort  McCoy,  Property  #: 

219320397.  Fed  Reg  Date:  12/04/93 
Ft  McCoy,  WI,  Co;  Monroe,  Zip;  54656- 
Status:  Underutilized 

Comment  7428  sq.  ft..  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — exchange 
branch 

Bldg.  553,  Fort  McCoy.  Property  »: 

219320398.  Fed  Reg  Date:  12/04/93 
Ft  McCoy.  WI,  Co:  Monroe.  Zip;  54656- 
Status:  Underutilized 

Comment:  7200  sq.  ft..  1 -story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — exchange 
branch 

COE 


Alabama 
Buildings 

Bldg.  TU-22,  Property  #:  31901.1551.  Fed  Res 

Date:  12/04/93 
Project  Name:  Selden  Lock  and  Dam 
Selden  Lock  and  Dam 
Route  1 

Sawyerville,  AL,  Co:  Hale,  Zip:  36776- 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  1-story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling 

Bldg.  TU-21,  Property  #:  319011552,  Fed  Reg 

Date:  12/04/93  * 

Project  Name:  Selden  Lock  and  Dam 
Selden  Lock  and  Dam 
Route  1 

Sawyerville,  AL,  Co:  Hale,  Zip:  36776- 
Status:  Unutilized 
Comment:  1080  sq.  ft,  1-story  frame 

residence,  i>eeds  minor  repair,  most  recent 

use — ^lock  tender's  dwelling 

Bldg.  TU-23.  Property  #;  319011553,  Fed  Reg 

Date:  12/04/93 
Project  Name;  Selden  Lock  and  Dam 
Selden  Lock  and  Dam 
Route  1 

Sawyerville,  AL,  Co;  Hale,  Zip;  36776- 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  1 -story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling 

Bldg.  TU-24,  Property  #:  319011554,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Selden  Lock  and  Dam 
Selden  Lock  and  Dam 
Route  1 

Sawyerville,  AL,  Co:  Hale.  Zip:  36776- 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  1-story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling 

Arkansas 
Land 

Parcel  01,  Property  »:  319010071.  Fed  Reg 

Date;  12/04/93 
Project  Name:  DeGray  Lake 
DeGray  Lake 
Section  12 

Arkadelphia,  AR.  Co;  Clark.  Zip:  71923-9361 
Status:  Unutilized 
Comment:  77.6  acres 
Parcel  02,  Property  #;  319010072,  Fed  Reg 

Date:  12/04/93 
Project  Name;  DeGray  Lake 
Degray  Lake        > 
Section  13 

Aakadelphia,  AR.  Co;  Clark.  Zip:  71923-9361 
Status:  Unutilized 
Comment:  198.5  acres 

Parcel  03,  Property  #;  319010073.  Fed  Reg 

Date:  12/04/93 
Project  Name;  DeGray  Lake 
Degray  Lake 
Section  18 

Aakadelphia,  AR.  Co:  Clark.  Zip:  71923-9361 
Status:  Unutilized 
Comment:  50.46  acres 
Parcel  04,  Property  #;  319010074.  Fed  Reg 

Date;  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 
Sections  24.  25.  30  and  31 


Aakadelphia.  AR.  Co:  Clark,  2Up:  71923-9361 
Status:  Unutilized 
Conunent  236.37  acres 

Parcel  05.  Property  »:  319010075.  Fed  Reg 

Date:  12/04/93 
Project  Name;  DeGray  Lake 
Degray  Lake 
Section  16 

Aakadelphia.  AR.  Co:  Clark.  Zip:  71923-9361 
Status:  Unutilized 
Comment  187.30  acres 

Parcel  06.  Property  #:  319010076.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 

Section  13  ^ 

Aakadelphia.  AR.  Co:  Clark.  Zip:  71923-4361 
Status;  Unutilized 
Comment:  13.0  acres 

Parcel  07.  Property  #:  M9010077.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 
Section  34 

Aakadelphia.  AR,  Co;  Hot  Spring  71923-9361 
Status;  Unutilized 
Comment;  0.27  acres 

Parcel  08.  Property  »;  319010078.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 
Section  13 

Aakadelphia.  AR.  Co:  Clark.  Zip:  71923-9361 
Status;  Unutilized 
Comment;  14.6  acres 

Parcel  09.  Property  #:  319010079.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Deg^y  Lake 
Section  12 
Aakadelphia.  AR.  Co;  Hot  Spring.  Zip: 

71923-9361 
Status:  Unutilized 
Comment  6.60  acres 
Parcel  10.  Property  »;  319010060.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 
Section  12 
Aakadelphia.  AR.  Co;  Hot  Spring.  Zip: 

71923-9361 
Status:  Unutilized 
Comment;  4.5  acres 
Parcel  11.  Property  »;  319010081.  Fed  Reg 

Date:  12/04/93 
Project  Name:  DeGray  Lake 
Degray  Lake 
Section  19 
Aakadelphia,  AR,  Co;  Hot  Spring.  Zip: 

71923-9361 
Status;  Unutilized 
Comment;  19.50  acres 
Lake  Greeson.  Property  »;  319010083.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Lake  Greeson 
Section  7, 8  and  18 

Murfreesboro.  AR.  Co;  Pike,  2Mp:  71958-9720 
Status;  Unutilized 
Comment:  46  acres 

Calif ornia 

Land 

Lake  Mendocino.  Property  »:  319011015.  Fed 
Reg  Date:  12/04/93 
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Project  Name:  Lake  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah,  CA.  Co:  Mendocino,  Zip:  95482-9404 
Status:  Unutilized 

Comment:  20  acres,  steep,  dense  brush; 
potential  utilities. 

Florida 
Buildings 

Bldg.  CN-3.  Property  #:  319130006.  Fed  Reg 

Date:  12/04/93 
1651  S.  Franklin  Lock  Road 
Alva,  FL,  Co:  Lee,  Zip:  33920- 
Status:  Unutilized 
Comment:  1500  sq.  ft,  1  story  concrete  block 

residence,  off-site  use  only 

Bldg.  SF-97,  Property  #:  319340001,  Fed  Reg 

Date:  11/12/93 
Port  Mayaca  Lock  k  Spillway 
9  miles  north  of  Canal  Point 
Port  Mayaca,  FL.  Co:  Martin.  Zip:  33438- 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  1-story  concrete 

block/stucco,  most  recent  use — laboratory, 

off-site  use  only 

Iowa 
Buildings 

Bldg— Prairie  Ridge.  Property  »:  319340002, 

Fed  Reg  Date:  11/12/93 
Rathbun  Lake  Project,  R.R.  #3 
Centerville.  lA.  Co:  Appanoose.  Zip:  52544- 
Status:  Unutilized 
Comment:  water  storage  tower,  off-site  use 

only 

Bldg— Bridgeview,  Property  «:  319340003. 

Fed  Reg  Date:  11/12/93 
Rathbun  L.ake  Project,  R.R.  «3 
Centerville.  L\.  Co:  Appanoose.  Zip:  52544- 
Status:  Unutilized 
Comment:  416  sq.  ft,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 
Bldg.— Island  View.  Property  »:  319340004. 

Fed  Reg  Date:  11/12/93 
Rathbun  Lake  Project.  R.R.  «3 
Centervillei  LA,  Co:  Appanoose.  Zip:  52544- 
Statiis:  Unutilized 
Comment:  416  sq.  ft,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 

Bldg.— Rolling  Cove.  Property  #:  319340005. 

Fed  Reg  Date:  11/12/93 
Rathbun  Lake  Project,  R.R.  #3 
Centerville,  L\,  Co:  Appanoose,  Zip:  52544- 
Status:  Unutilized 
Conunent:  416  sq.  ft..  1-story,  most  recent 

use— storage,  needs  major  rehab,  off-site 

use  only 

Illinois 
Land 

Lake  Shelbyvillo,  Property  #:  319240004,  Fed 

Reg  Date:  12/04/93 
Shelbyville,  IL,  Co:  Shelby  &  Moultrie,  Zip: 

62565-9804 
Status:  Unutilized 
Conunent:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bidgs.  and  s  small  access  road, 

easement  restrictions. 

Buildings 

Bldg.  7.  Property  »:  319010001,  Fed  Reg  Date: 
12/04/93 


Proj<  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohi(  lliver  Locks  ft  Dam  No.  53 
Grai  d  Chain,  IL,  Co:  Pulaski,  Zip:  62941- 

98)1 
Loca  ion:  Ohio  River  Locks  and  Dam  No.  53 

at  :}rand  Chain 
Stati  s:  Unutilized 
Com  nent:  900  sq.  ft;  one  floor  wood  frame; 

m(  St  recent  use — residence. 

Bldg  6,  Property  #:  319010002,  Fed  Reg  Date: 

12  04/93 
Proj4  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53  • 

Ohi(  River  Locks  ft  Dam  No.  53    ' 
Grai  d  Chain,  IL.  Co:  Pulaski,  Zip:  62941- 

98)1 
Loca  :ion:  Ohio  River  Locks  and  Dam  No.  53 

at  jrand  Chain 
Stat)  s:  Unutilized 
Com  nent:  900  sq.  ft.;  one  floor  wood  &ame; 

m(  ist  recent  use — residence. " 
Bldg  5,  Property  «:  319010003,  Fed  Reg  Date: 

12  04/93 
Proj<  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohic  River  Locks  ft  Dam  No.  53 
Gran  d  Chain,  IL.  Co:  Pulaski,  Zip:  62941- 

98)1 
Locs  tion:  Ohio  River  Locks  and  Dam  No.  53 

at  jrand  Chain 
Stat)  s:  Unutilized 
Com  nent:  900  sq.  ft.;  one  floor  wood  frame; 

m(  ist  recent  use — residence. 

Bldg  4,  Property*:  319010004,  Fed  Reg  Date: 

12/04/93 
Proj^t  Name:  Ohio  River  Locks  ft  Dam  No. 

S3 
Ohi(  River  Locks  ft  Dam  No.  53 
Grar  d  Chain,  IL,  Co:  Pulaski,  Zip:  62941- 

98)1 
Loa  lion:  Ohio  River  Locks  and  Dam  No.  53 

at  jrand  Chain 
Stat)  s:  Unutilized 
Com  naent:  900  sq.  ft.;  one  floor  wood  frame; 

mi  ist  recent  use — ^residence. 
Bld^  3,  Property  #:  319010005,  Fed  Reg  Date: 

ia04/93 
Proj(  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohi(  River  Locks  ft  Dam  No.  53 
Grar  d  Chain.  IL.  Co:  Pulaski.  Zip:  62941- 

9«91 
Loa  tion:  Ohio  River  Locks  and  Dam  No.  53 

at  3rand  Chain 
Stati  s:  Unutilized 

Com  ment:  900  sq.  ft.;  one  floor  wood  frame. 
Bldf   2.  Property  #:  319010006.  Fed  Reg  Date: 

li  '04/93 
Proji  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohi(  River  Locks  ft  Dam  Na  53 
Grai  d  Chain,  IL,  Co:  Pulaski.  Zip:  62941- 

98  Dl 
Loa  tion:  Ohio  River  Locks  and  Dam  No.  S3 

at  Grand  Chain  \ 

Stati  is:  Unutilized 
Com  meat:  900  sq.  ft.;  one  floor  wood  frame; 

m  >st  recent  use — residence. 
Bldf    1.  Property  »:  319010007.  Fed  Reg  Date: 

i: '04/93 
Proj<  ct  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohi(  River  Locks  ft  Dam  No.  53 
Grai  d  Chain.  IL.  Co:  Pulaski.  Zip:  62941- 

9J  31 


Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Status:  Unutilized 
Conunent:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 

Indiana 
Land 

Tracts  903. 905. 905-C.  Property  »: 
319030003.  Fed  Reg  Date:  12/04/93 

Project  Name:  Patoka  Lake  Project 

Patoka  Lake  Project 

Tasweli.  IN,  Co:  Crawford,  Zip:  47527- 

Location:  From  French  Lick,  IN,  take  SR 145S 
for  10  miles  to  intersection  with  SR  164, 
property  lies  east  and  adjacent  to  highway 
145. 

Status:  Excess 

Comment:  22.35  acres;  limited  utilities. 

Tracts  142-A.  143.  Property  #:  319030004, 
Fed  Reg  Date:  12/04/93 

Project  Name:  Patoka  Lake  Project 

Patoka  Lake  Project 

Dubois.  IN.  Co:  Dubois.  Zip:  47527-9661 

Location:  From  French  Lick.  IN  take  SR  145 
S.  for  20  miles  to  SR  164.  go  west  on  164 
for  7  miles  to  Celestine  Road,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
475,  then  right  for  V*  mile  to  property. 

Status:  Excess 

Comment:  21.30  acres;  limited  utilities; 
subject  to  periodic  flooding. 

Tract  142-B.  Property  #:  319030005.  Fed  Reg 
Date:  12/04/93  • 

Project  Name:  Patoka  Lake  Project 

Patoka  Lake  Project 

Dubois.  IN.  Co:  Dubois.  Zip:  47527-9661 

Location:  From  French  Lick.  IN  take  SR  145 
S  for  20  miles  to  SR  164.  go  west  on  164 
for  7  miles  to  Celestine  Road,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
475.  then  right  ibr  V*  miles  to  property 

Status:  Excess 

Comment:  4.74  acres;  limited  utilities; 
subject  to  periodic  flooding. 

Tract  601, ,  Property  #:  319030006,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Patoka  Lake  Project 
Patoka  Lake  Project 

French  Lick,  IN,  Co:  Orange.  Zip:  47527- 
Location:  IN.  State  Highway  145  south  to 

Jordan  Branch  Road,  Property  abuts  east 

right-of-way  for  Jordan  Road. 
Status:  Excess 

Comment:  0.41  acre;  limited  utilities. 
Portion  of  Tract  1219,  Property  »:  319310002. 

Fed  R^  Date:  12/04/93 
Salamonie  Lake,  SR  9 

Huntington,  IN,  Co:  Huntington,  Zip:  46750- 
Status:  Unutilized. 

Comment:  0.88  acre,  potential  utilities. 
Portion  of  Tract  No.  1220.  Property  #: 

319310003.  Fed  Reg  Date:  12/04/93 
Salamonie  Lake,  SR  9 

Huntington,  IN,  Co:  Huntington,  Zip:  46750- 
Status:  Unutilized 

Conmtent:  0.30  acre,  potential  utilities. 
Portion  of  Tract  No.  1207,  Property  »: 

319310004.  Fed  Reg  Date:  12/04/93 
Salamonie  Lake.  SR  9 

Huntington.  IN,  Co:  Huntington,  Zip:  46750- 
Status:  Unutilized 

Comment:  0.28  acre,  potential  utilities. 
Portion  of  Tract  No.  116.  Property  •: 
,319320001,  Fed  Reg  Date:  12/04/93 
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Himtington  Lake 

Huntington,  IN,  Co:  Huntington.  Zip:  46750- 

Status:  Excess 

Comment  3.41  acres  with  road  easement 

Buildings 

Bldg.  01.  Monorelake,  Property  •: 

319140002.  Fed  Reg  Date:  12/04/93 
Monroe  Cty.  Roafi  37  North  to  Monroe  Dam 

Rd. 
Bloomington.  IN,  Co:  Monroe.  Zip:  47401- 

8772 
Status:  Unutilized 
Comment:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 
Bldg.  02.  Property  #:  319140003.  Fed  Reg 

Date:  12/04/93 
Monroe  Cty.  Rd.  North  to  Monroe  Dam  Rd. 
Bloomington.  IN.  Co:  Monroe.  Zip:  47401- 

8772 
Status:  Unutilized 
Conunent:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 

Kanasas 
Land 

Parcel  1,  Property  f:  319010064,  Fed  Reg 

Date:  12/04/93 
Project  Name:  El  Dorado  Lake 
El  Dorado  Lake 
Section  13.  24,  and  18 
(See  County),  KS,  Co:  Butler,  Zip: 
Status:  Unutilized 
Comment:  61  acres:  most  recent  use — 

recreation. 

Kentucky 
Land 

Tract  2625.  Property  #:  319010025.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Berkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Cadiz,  KY.  Co:  Trigg.  Zip:  42211- 
Location:  Adjoining  the  village  of  Rockcastle. 
Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 
Tract  2709-10  and  2710-2.  Property  »: 

319010026.  Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz.  KY.  Co:  Trigg.  Zip:  42211- 
Location:  2Vz  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1.  Property  »: 

319010027.  Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 

Barkley  Lake.  Kentucky,  and  Tennessee 
Cadiz.  KY.  Co:  Trigg,  Zip:  42211- 
Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded:  no 

utilities. 

Tract  2800.  Property  »:  319010028.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Baridey  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Cadiz.  KY.  Co:  Trigg.  Zip:  42211- 
Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Status:  Excess 
Qimment:  5.44  acres;  steep  and  wooded. 


Tract  2915.  Property  #:  319010029.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Cadiz.  KY.  Co:  Trigg.  Zip:  42ill- 
Location:  6V2  miles  west  of  Cadiz. 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 

Tract  2702.  Property  t:  319010031.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz,  KY,  Co:  Trigg.  Zip:  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318,  Property  »:  319010032.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Canton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton.  KY.  on  the  waters  of  Hopson 

Creek. 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502.  Property  #:  319010033.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky,  and  Tennessee 
Canton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  S'/z  miles  in  a  southerly  direction 

from  Canton.  KY. 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611.  Property  »:  319010034.  Fed  Reg 

Date:  12/04/03 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Canton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  5  miles  south  of  Canton.  KY. 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded;  no 

utilities. 

Tract  4619.  Property  i:  319010035.  Fed  Res 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Canton.  KY,  Co:  Trigg.  Zip:  42212- 
Location:  4V2  miles  south  from  Canton.  KY. 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded:  no 

utilities. 

Tract  4817.  Property  #:  319010036.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Canton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  6'/^  miles  south  of  Canton.  KY. 
Status:  Excess 
Comment:  1.75  acres;  wooded 

Tract  1217.  Property  #:  319010042.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kent)id:y,  and  Tennessee 
Eddyville.  KY,  Co:  Lyon.  Zip:  4203&- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 
Tract  1906.  Property  *:  319010044.  Fed  Reg 

Date:  12/04/93 


Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentiicky,  and  Tennessee 
Eddyville.  KY.  Co:  Lyon.  Zip:  4203&- 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  25.66  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907,  Property  f :  319010045.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Eddyville.  KY,  Co:  Lyon,  Zip:  4203O- 
Location:  On  the  waters  of  Pilfcn  Creek.  4 

miles  east  of  Eddyville,  KY. 
Status:  Excess 
Comment  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  »1,  Property  »:  319010046.  Fed 

Reg  Date:  12/04/93 
Project  Name;  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Eddyville,  KY.  Co:  Lyon.  Zip:  42030- 
Location:  Approximately  4V4  miles  east  of 

Eddyville.  KY. 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 

Tract  2001  #2.  Property  #:  319010047.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
EddyviUe.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  Approximately  4V^  miles  east  of 

Eddyville.  KY. 
Status:  Excess 
Comment  8.64  acres;  steep  and  traodad;  no 

utilities. 

Tract  2005.  Property  t:  319010048.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Eddyville.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  Approximately  SV^  miles  east  of 

Eddyville.  KY. 
Status:  Excess 
Comment  4.62  acres;  steep  and  «raoded:  no 

utilities. 

Tract  2307.  Property  #:  319010049.  Fed  Res 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
Eddyville.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  Approximately  7*/t  miles 

southeasteriy  of  Eddyville.  KY. 
Status:  Excess 
Comment:  1 1 .43  acres:  steep:  rolling  and 

wooded;  no  utilities. 

Tract  2403.  Property  »:  319010050.  Fed  Reg 

Date:  12/04/93 
Project  Name;  Barkley  Lake 
Barkley  Lake.  Kentucky,  and  Tennessee 
EddyviUe.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  7  miles  southeasterly  of  EddyviUe, 

KY. 
Status:  Excess 
Comment:  1.56  acres:  steep  and  wooded;  no 

utilities. 

Tract  2504,  Property  #:  319010051.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lak« 
Barkley  Lake.  Kentucky.  «nd  Tennessee 
EddyviUe.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  9  miles  southeasterly  of  EddyvUle. 

KY. 


Status:  Excess 

Comment:  24.46  acres;  steep  and  wooded;  no 

utilities. 
Tract  214.  Property  #:  319010052,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barldey  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  South  of  Illinois  Central  Railroad, 

1  mile  east  of  the  Cumberland  River. 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities. 
Tract  215,  Property  #:  319010053,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee     • 
Grand  Rivers,  KY,  Co:  Lyon.  Zip:  42045- 
Location:  5  miles  southwest  of  Kuttawa. 
Status:  Excess 
Comment:  1.40  acres;  wooded;  no  utilities. 

Tract  241,  Property  »:  319010054,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon.  Zip:  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded:  no 

utilities. 
Tracts  306,  311,  315  and  325,  Property  #: 

319010055.  Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 
Tracts  2305,  2306.  and  2400-1.  Property  #: 

319010056.  Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake" 
Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville.  KY.  Co:  Lyon.  Zip:  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyville.  KY. 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2.  Property  #:  319010057,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barldey  Lake.  Kentucky  and  Tennessee 
Kuttawa.  KY.  Co:  Lyon.  Zip:  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa.  KY. 
Status:  Excess 
Conunent:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204.  Property  #:  319010058, 

Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky  and  Tennessee 
Linton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  Village  of  Linton.  KY  state  highway 

1254. 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240,  Property  »:  319010059.  Fed  Rftg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
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Bai  kley  Lake.  Kentucky  and  Tennessee 

Lii  ton.  KY.  Co:  Trigg.  Zip:  42212- 

Lo  ation:  1  mile  northwest  of  Linton,  KY. 

Stt  tus:  Excess 

Co  nment  2.26  acres;  steep  and  wooded;  no 

V  tilities. 
Tract  4628,  Property  #:  319011621.  Fed  Reg 

I  late:  12/04/93 
Pn  ject  Name:  Barkley  Lake 
Bai  kley  Lake,  Kentucky  and  Tennessee 
Cai  tton,  KY,  Co:  Trigg.  Zip:  42212- 
Lo  ation:  V/z  miles  south  firom  Canton,  KY. 
Sta  tus:  Excess 
Co  nment:  3.71  acres;  steep  and  wooded; 

i  ubject  to  utility  easements. 
Tn  ct  4619-B,  Property  #:  319011622,  Fed 

^eg  Date:  12/04/93 
Prt  ject  Name:  Barkley  Lake 
Bai  kley  Lake,  Kentucky  and  Tennessee 
Ca  itpn,  KY,  Co:  Trigg,  Zip:  42212- 
Lo  lation:  A^/x  miles  south  from  Canton,  KY. 
Sti  his:  Excess 
Co  nment:  1.73  acres;  steep  and  wooded; 

!  ubject  t6  utility  easements. 

Tr<ct  2403-B,  Property  #:  319011623,  Fed 

teg  Date:  12/04/93 
Pn  ject  Name:  Barkley  Lake 
Ba  kley  Lake,  Kentucky  and  Tennessee 
Ed  iyville,  KY,  Co:  Lyon,  Zip:  42038- 
Lo  ation:  7  miles  southeasterly  froin 

ddyville,  KY. 
St  tus:  Unutilized 
Co  nment:  0.70  acres;  wooded;  subject  to 

1  itility  easements. 
Tr  ct  241-B,  Property  #:  319011624,  Fed  Reg 

>ate:  12/04/93 
Pr  ject  Name:  Barkley  Lake 
Ba  kley  Lake,  Kentucky  and  Tennessee 
Gr  ind  Rivers,  KY.  Co:  Lyon,  Zip:  42045- 
La  nation:  South  of  Old  Henson  Ferry  Road, 

I )  miles  west  of  Kuttawa,  KY. 
Sti  tus:  Excess 
Cc  mment:  11.16  acres;  steep  and  wooded; 

I  ubject  to  utility  easements. 
Tr  ict  212  and  237,  Property  »:  319011625, 

'ed  Reg  Date:  12/04/93 
Pr  tject  Name:  Barkley  Lake 
Ba  rkley  Lake,  Kentucky  and  Tennessee 
Gi  md  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Lo  [ration:  Old  Henson  Ferry  Road,  6  miles 

vest  of  Kuttawa,  KY. 
St  itus:  Excess 
Cc  mment:  2.44  acres;  steep  and  wooded; 

lubject  to  utility  easements. 
Ti  ict  215-B,  Property  #:  319011626,  Fed  Reg 

Date:  12/04/93 
Pi  >ject  Name:  Barkley  Lake 
Si  rkley  Lake.  Kentucky  and  Tennessee 
Gi  md  Rivers,  KY.  Co:  Lyon,  Zip:  42045- 
Lc  cation:  5  miles  southwest  of  Kuttawa 
St  itus:  Excess 
Q  mment:  1.00  acres;  wooded;  subject  to 

Itility  easements. 

Ti  ict  233,  Property  #:  319011627,  Fed  Reg 

}ate:  12/04/93 
Pi  >ject  Name:  Barkley  Lake 
Bs  rkley  Lake,  Kentucky  and  Tennessee 
Gi  md  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Lc  cation:  5  miles  southwest  of  Kuttawa 
St  >tus:  Excess 
O  mment:  1.00  acres;  wooded;  subject  to 

itility  easements. 
Ti  jct  B— Markland  Locks  &  Dam,  Property  #: 

)19130002.  Fed  Reg  Date:  12/04/93 


Hwy  42, 3.5  miles  downstream  of  Warsaw 
Warsaw,  KY,  Co:  Gallatin,  Zip:  41095- 
Status:  Unutilized 
Comment:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  A — ^Markland  Locks  &  Dam,  Property  #: 

319130003,  Fed  Reg  Date:  12/04/93 
Hwy  42, 3.5  miles  downstream  of  Warsaw 
Warsaw,  KY,  Co:  Gallatin.  Zip:  41095- 
Status:  Unutilized 
Comment:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  C — Markland  Locks  &  Dam,  Property  «: 

319130005.  Fed  Reg  Date:  12/04/93 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw,  KY ,  Co:  Gal  latin ,  Zip:  4 1 095- 
Status:  Unutilized 
Comment:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  N-819,  Property  #:  319140009,  Fed  Reg 

Date:  12/04/93 
Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart.  KY.  Co:  Clinton.  Zip:  42601- 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Portion  of  Lock  ft  Dam  No.  1 .  Property  *: 

319320003.  Fed  Reg  Date:  12/04/93 
Kentucky  River 

Carrolton,  KY,  Co:  Carroll.  Zip:  41008-0305 

Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping),  access 

monitored 
Portion  of  Lock  &  Dam  No.  2,  Property  #: 

319320004,  Fed  Reg  Date:  12/04/93 
Kentucky  River 

Lockport,  KY,  Co:  Henry.  Zip:  40036-9999 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 
access  monitored 

Buildings 

Green  River  Lock  ft  Dam  #3.  Property  #: 

319010022,  Fed  Reg  Date:  12/04/93 
Project  Name:  Green  River  Lock  ft  Dam  #3 
Rochester.  KY,  Co:  Butler,  Zip:  42273-  ' 
Location:  SR  70  west  from  Morgantown,  KY.. 

approximately  7  miles  to  site. 
Status:  Unutilized 
Comment:  980  sq.  ft.,  2-story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 
Kentucky  River  Lock  and  Dam  3,  Property  «: 

319010060,  Fed  Reg  Date:  12/04/93 
Project  Name:  Kentucky  River  Lock  ft  Dam  3 
Pleasureville,  KY.  Co:  Henry.  Zip:  40057- 
Location:  SR  421  North  from  Frankfort.  KY 

to  highway  561.  right  on  561 

approximately  3  miles  to  site. 
Status:  Unutilized 
Comment:  897  sq.  ft..  2-story  wood  frame; 

structural  deficiencies. 
Bldg.  1.  Property  »:  319011628.  Fed  Reg  Date: 

12/04/93 
Project  Name:  Kentucky  River  Lock  and  Dam 
Kentucky  River  Lock  and  Dam 
Carrolton.  KY.  Co:  Carroll,  Zip:  41008- 
Location:  Take  1-71  to  Carrolton.  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment:  1530  sq.  ft.,  2-story  wood  frame 

house;  subject  to  periodic  flooding;  need.s 

rehab. 


Bldg.  2,  Property  #:  319011629,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Kentucky  River  Lock  and  Dam 
Kentucky  River  Lock  and  Dam 
Carrolton,  KY,  Co:  Carroll,  Zip:  41008- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  «227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment:  1530  sq.  ft.,  2-story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Utility  Bldg,  Nolin  River  Lake.  Property  #: 
319320002.  Fed  Reg  Date:  12/04/93 

Moutardier  Recreation  Site 

KY.  Co:  Edmonson.  Zip: 

Status:  Unutilized 

Comment:  541  sq.  ft.,  concrete  block,  off-site 
use  only 

Louisiana 
Land 

Wallace  Lake  Dam  and  Reservoir,  Property  »: 

319011009,  Fed  Reg  Date:  12/04/93 
Project  Name:  Wallace  Lake  Dam  and 

Reservoir 
Shreveport,  LA,  Co:  Caddo,  Zip:  71103- 
Status:  Unutilized 
Comment:  11  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir.  Property 

#:  319011010.  Fed  Reg  Date:  12/04/93 
Project  Name:  Bayou  Bodcau  Dam  and 

Reservoir 
Haughlon.  LA,  Co:  Caddo,  Zip:  71037-9707 
Location:  35  miles  Northeast  of  Shreveport. 

La. 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Minnesota 
Land 

Parcel  D.  Property  #:  319011038.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pine  River 
Pine  River 

Cross  Lake.  MN.  Co:  Crow  Wing,  Zip:  56442- 
Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371. 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Trac  92.  Property  »:  319011040.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Sandy  Lake 
Sandy  Lake 

McGregor.  MN.  Co:  Aitkins.  Zip:  55760- 
Location:  4  miles  west  of  highway  65. 15 

miles  from  city  of  McGregor. 
Status:  Excess 

Comment:  4  acres;  no  utilities. 
Tract  98.  Property  #:  319011041.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Leech  Lake 
Leech  Lake 

Benedict.  MN.  Co:  Hubbard.  Zip:  56641- 
Locati9n:  1  mile  from  city  of  Federal  Dam, 

Mn. 
Status:  Excess 
Comment:  7.3  acres;  no  utilities. 

Missouri 

Land 

Harry  S  Truman  Dam  &  Reservoir.  Property 
«:  319030014,  Fed  Reg  Date:  12/04/93 


Project  Name:  Harry  S  Truman  Dam  ft 

Reservoir 
Warsaw.  MO.  Co:  Benton.  Zip:  65355- 
Location:  Triangular  shaped  parcel  southwest 

of  access  roadf  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150. 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 

Mississippi 
Land 

Parcel  7.  Property  #:  319011019,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  22.  23.  T24N 

Grenada,  MS,  Co:  Calhoun,  Zip:  38901-0903 
Status:  Underutilized 
Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  8,  Property  »:  319011020,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  20,  T24N 
Grenada,  MS.  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  9,  Property  #:  319011021.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  20  T24N.  R7E 

Grenada,  MS.  Co:  Calhoun.  Zip:  38901-0903 
Status:  Underutilized 
Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  10.  Property  #:  319011022.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 

Sections  16. 17. 18  T24N  R8E 
Grenada.  MS,  Co:  Calhoun,  Zip:  38901-0903 
Status:  Underutilized  # 

Comment;  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  2.  Property  «;  319011023.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada.  MS,  Co:  Grenada,  Zip:  38901-0903 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestiy  management. 
Parcel  3.  Property  »:  319011024,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  4,  T23N.  R5E 
Grenada.  MS.  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  120  acres;  no  utilities:  most  recent 

use— wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 
Parcel  4.  Property  #:  319011025.  Fed  Reg 

Dale:  12/04/93 
Project  Name:  Grenada  Lake 


Grenada  Lake 

Section  2  and  3.  T23N.  R5E 

Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  60  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Parcel  5,  Property  #:  319011026,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  7,  T24N,  R6E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease). 
Parcel  6.  Property  #:  319011027,  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Grenada  Lake 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38903- 

0903 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  11.  Property  »:  319011028.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  20.  T24N.  R8E 
Grenada.  MS.  Co;  Calhoun.  Zip:  38901-0903 
Status;  Underutilized 
Comment:  30  acres:  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12.  Property  »;  319011029.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  25.  T24N.  R7E 
Grenada,  MS,  Co:  Yalobusha.  Zip:  38390- 

10903 
Status;  Underutilized 
Comment;  30  acres:  no  utilities;  m»st  recent 

use — wildlife  and  forestry  management 
Parcel  13.  Property  #:  319011030.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  34.  T24N.  R7E 
Grenada.  MS.  Co:  Yalobusha.  Zip;  38903- 

0903 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14.  Property  #:  319011031.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  3.  T23N.  R6E 
Grenada,  MS.  Co;  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use^wildlife  and  forestry  management. 
Parcel  15.  Property  »;  319011032,  Fed  Reg 

Date;  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  4,  T24N.R6E 
Grenada.  MS.  Co;  Yalobusha.  Zip;  38901- 

0903 
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Status:  Underutilized 

Comment:  40  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 
Pareel  16,  Property  #:  319011033.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  9,  T23N.  R6E 
Grenada,  MS,  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Conmient:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  17.  Property  #:  319011034.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  17,  T23N.  R7E 
Grenada.  MS.  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  18.  Property  #:  319011035.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  22.  T23N,  R7E 
Grenada,  MS.  Co:  Yalobusha,  Zip:  28902- 

0903 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
Parcel  19,  Property  #:  319011036,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management 

Montana 
Land 

120  acres.  Fort  Peck  Lake  Proj,  Property  t: 
319220005.  Fed  Reg  Date:  12/04/93 

MT,  Co:  McCone,  Zip: 

Location:  Twp  21  north,  RNG  4a  east.  Section 
34.  N/2NE/4.  Section  35,  NW/4NW/4 

Status:  Unutilized 

Comment:  120.00  acres,  rough  &  rugged 
terrain 

GSA  No.:  7-D-MT-4137-FF 

Ohio 
Land 

Hannibal  Locks  and  Dam,  Property  «: 
319010015,  Fed  Reg  Date:  12/04/93 

Project  Name:  Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Pox  8 

Hannibal.  OH.  Co:  Monroe.  Zip:  43931-0008 

Location:  Adjacent  to  the  new  Martinsville 
Bridge. 

Status:  Underutilized 

Comment:  22  acres;  river  bank 

Buildings 

Barker  Historic  House.  Property  •: 
319120018.  Fed  Reg  Date:  12/04/93 

Willow  Island  Locks  and  Dam 

Newport.  OH.  Co:  Washington,  ap:  45768- 
9801 


land 

Natl 

off- 

Williaiii 


s  tei 


Location:  Located  at  lock  site,  dowostream  of 

lock  and  dam  structure 
Status:  Unutilized 

Comment  1600  sq.  ft  bldg.  with  V^  acre  of 
2  story  brick  frame,  needs  rehab,  on 
Register  of  Historic  Places,  no  utilities, 
use  only 

H.  Harsha  Lake  Bldg..  Property  #: 
319*0011.  Fed  Reg  Date:  12/04/93 

3782  V  illiamsburg-Bantam  Road 

Batavii .  OH,  Co:  Clermont,  Zip:  45106- 

Status:  Unutilized 

Comm  nt:  1568  sq.  ft.,  wood  frame  residence, 
neec  i  major  repairs,  off-site  use  only 

Oklahoma 
Land 

Pine  CJeek  Lake,  Property  »:  319010923.  Fed 

Reg  ]>ate:  12/04/93 
Project  Name:  Pine  Creek  Lake 
Sectioi  27 

(See  Q  unty).  OK,  Co:  McCurtain.  Zip: 
Status:  Unutilized 
Commi  nt:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 


Buildii  gs 


Govt 
Fed 

Fort 

Sectioi 

Ft. 
024^ 

Status: 


C  uarte 


;ers  #1.  Property  »:  319330001. 
teg  Date:  12/04/93 
Si  pply  Lake 

16.  T  24  N.  R  22  E 
Suf|)ly.  OK.  Co:  Woodward.  Zip:  73841- 


Shenai  g( 

Sharps'] 

Locat 

R18 


Status 
Comment: 


Excess 
Commi  nt:  1568  sq.  ft..  1-story  steel  frame, 
mosi  recent  use — residential,  off-site  use 
only 

Govt. 

Fed 
Fort  Siipply 
Sectioi 
Ft  Sup  ply 

0248 
Status: 


C  uarters  #2.  Property  #:  319330002. 
1  teg  Date:  12/04/93 
Lake 
16.  T  24  N,  R  22  E 

OK.  Co:  Woodward.  Zip:  73841- 


Excess 
Commi  nt:  1568  sq.  fl..  1-story  wood  frame, 
most|recent  use — residential,  off-site  use 
only 

Penns^vama 
Land 

Mahon  ng  Creek  Lake.  Property  »: 
3190 10018.  Fed  Reg  Date:  12/04/93 

Project  Name:  Mahoning  Creek  Lake 

New  B  thlehem.  PA.  Co:  Armstrong.  Zip: 
1624  ^-9603 

Locati<  n:  Route  28  north  to  Belknap,  Road  f4 

Status:  Excess 

Conuni  nt:  2.58  acres;  steep  and  densely 
woo*  ed. 

Tracts  ilO.  611. 612,  Property*:  319011001, 

Fed   teg  Date:  12/04/93 
ProjectjName:  Shenango  River  Lake 
;o  River  Lake 

lie,  PA,  Co:  Mercer.  Zip:  16150- 
:  1-79  North,  1-60  West.  Exit  Sharon. 
lJorttt4  miles,  left  on  R518.  right  on 
Merc  Br  Avenue. 
Excess 
:  24.09  acres;  subject  to  flowage 
easeiient 

Tracts  .24.  L26.  Property  •:  319011011.  Fed 

Reg  I  tate:  12/04/93 
Project  Name:  Crooked  Creek  Lake 
Crookell  Creek  Lake 


ticn 


(See  County),  PA,  Co:  Armstrong,  Zip: 

03051- 
Location:  Left  bank— 55  miles  doMmstream  of 

dam. 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities. 
Buildings 

Mahoning  Creek  Reservoir,  Property  f : 
3 1 92 1 0008,  Fed  Reg  Date:  1 2/04/93 

New  Bethlehem,  PA,  Co:  Armstrong.  Zip: 
16242-   1 

Status:  Unutilized 

Comment:  1015  sq.  ft,  2  stwy  brick 
residence,  off-site  use  only  . 

South  Carolina 
Buildings 

Bldg.  1,  Property  »:  319011544,  Fed  Reg  Date: 

12/04/93 
Project  Name:  J.S.  Thurmond  Dam  & 

Reservoir 
).  S.  Thurmond  Dam  and  Reservoir 
Qarks  Hill.  SC.  Co:  McCormick,  Zip:  29821- 
Location:  '/i  mile  east  of  Resource  Managers 

Office. 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

fr^me;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  2,  Property  »:  319011545,  Fed  Reg  Date: 

12/04/93 
Project  Name:  J.S.  Thurmond  Dam  & 

Reservoir 
J.  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill,  SC  Co:  McCormick,  Zip:  29821- 
Location:  Vz  mile  east  of  Resource  Managers 

Office. 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

fr^me;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  3,  Property  #:  319011546.  Fed  Reg  Date: 

12/04/93 
Project  Name:  J.S.  Thurmond  Dam  k 

Reservoir 
J.  S.  Thurmond  Dam  and  Reservoir 
Qarks  Hill.  SC,  Co:  McCormick.  Zip:  29821- 
Location:  Vi  mile  east  of  Resource  Managers 

Office. 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

fr^me;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  4.  Property  »:  319011547.  Fed  Reg  Date: 

12/04/93 
Project  Name:  J.S.  Thurmond  Dam  & 

Reservoir 
J.  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill.  SC.  Co:  McCormick.  Zip:  29821- 
Location:  */z  mile  east  of  Resource  Managers 

OfHce. 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 

Bldg.  5.  Property  #:  319011548.  Fed  Reg  Date: 

12/04/93 
Project  Name:  J.S.  Thurmond  Dam  ft 

Reservoir 
J.  S.  Thurmond  Dam  and  Reservoir 
aarks  Hill.  SC.Co:  McCormick.  Zip: 
Location:  Vj.  mile  east  of  Resource  Managers 

Office. 
Status:  Excess 
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Comment  1900  sq.  ft.;  1  story  masonry 
frame;  possible  asbestos;  most  recent  use — 
storage,  off-site  removal  only. 

Tennessee 
Land 

Tract  6827,  Property  #:  319010927.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover.  TN,  Co:  Stewart,  Zip:  37058- 
Location:  2'.^  miles  west  of  Dover.  TN. 
Status:  Excess 
Comment  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010.  Property  •: 

319010928,  Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover.  TN.  Co:  Stewart.  Zip:  37058- 
Location:  3V2  miles  south  of  village  of 

Tabaccoport. 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 

Tract  11516,  Property  «:  319010929,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 
■  Ashland  City,  TN,  Co:  Dickson,  Zip:  37015- 
Location:  Vz  mile  downstream  trom 

Cheatham  Dam 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319,  Property  #:  319010930,  Fed  Reg 

Date:  12/04/93 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro,  TN,  Co:  Rutherford,  Zip: 

37130- 
Location:  West  of  Buckeye  Bottom  Road 
Status:  Excess 
Conunent:  14.48  acres;  subject  to  existing 

easements. 

Tract  2227.  Property  »:  319010931.  Fed  Reg 

Date:  12/04/93 
Project  Name:  J.  Percy  Priest  Dam  and 

Reservoir 
Murfreesboro.  TN.  Co:  Rutherford.  Zip: 

37103- 
Location:  Old  Jefferson  Pike 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 

Tract  2107,  Property  »:  319010932,  Fed  Reg 

Date:  12/04/93 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro,  TN,  Co:  Rutherford,  Zip: 

37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 

Tracts  2601 .  2602 .  2603 .  2604 .  Property  »: 

319010933.  Fed  Reg  Date:  12/04/93 
Project  Name:  Cordell  Hull  Lake  &  Dam  Pro. 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro.  TN,  Co:  Jackson.  Zip:  38562- 
Location:  TN  Highway  56 
Status:  Unutilized 


Comment:  11  acres;  subject  to  existing 

easements. 
Tract  1911,  Property  #:  319010934,  Fed  Reg 

Date:  12/04/93 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfr^boro.  TN.  Co:  Rutherford.  Zip: 

37130- 
Location:  East  of  Lamar  Road 
Status:  Excess 
Comment  15.31  acres;  subject  to  existing 

easements. 

Tract  2321,  Property  #:  319010935,  Fed  Reg 

Date:  12/04/93 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro.  TN.  Co:  Rutherford,  Zip: 

37130- 
Location:  South  of  Old  Jefferson  Pike 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 

Tract  7206.  Property  #:  319010936.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover.  TN.  Co:  Stewart.  Zip:  37058- 
Location:  2  V2  miles  SE  of  Dover.  TN 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 

Tracts  8813.  8814.  Property  #:  319010937, 

Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Cumberiand.  TN,  Co:  Stewart,  Zip:  37050- 
Location:  1  Vi  miles  East  of  Cumberland  City. 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements. 

Tract  8911.  Property  #:  319010938.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 
Cumberland  Qty.  TN.  Co:  Montgomery.  Zip: 

37050- 
Location:  4  miles  east  of  Cumberltod  City. 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  1 1503.  Property  #:  319010939.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake    . 
Barkley  Lake 
Ashland  City,  TN.  Co:  Cheatham.  Zip: 

37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523. 11524.  Property  #:  319010940. 

Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 
Ashland  at>'.  TN.  Co:  Cheatham.  Zip: 

37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements. 

Tract  6410.  Property  »:  319010941.  Fed  Reg 
Date:  12/04/93 


Project  Name:  Barkley  Lake 
Barkley  Lake 

Bumpus  Mills.  TN.  Co:  Stewart.  Zip:  37028- 
Location:  4Vz  miles  SW.  of  Bumpus  Mills. 
Statusr  Excess 

Comment:  17  acres;  subject  to  existing 
easements. 

Tract  9707.  Property  #:  319010943.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Palmyer.  TN.  Co:  Montgomery.  Zip:  371 12- 
Location:  3  miles  NE  of  Palmyer.  TN. 

Highway  149 
Status:  Excess 
Conunent:  6.6  acres;  subject  to  existing 

easements. 

Tract  6949.  Property  #:  319010944.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover,  TN,  Co:  Stewart.  Zip:  37058- 
Location:  1  Vi  miles  SE  of  Dover.  TN. 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 

Tracts  6005  and  6017.  Property  #:  319011173. 

Fed  Reg  Date:  12/04/93 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover.  TN,  Co:  Stewart.  Zip:  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Status:  Excess 
Conunent:  5  acres;  subject  to  existing 

easements. 

Tracts  K-1191,  K-lt35,  Property  #: 

319130007,  Fed  Reg  Date:  12/04/93 
Old  Hickory  Lock  and  Dam 
Hartsville,  TN,  Co:  Trousdale,  Zip:  37074- 
Status:  Underutilized 
Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation. 
Tract  A-102,  Property  »:  319140006,  Fed  Reg 

Date:  12/04/93 
Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge.  State  Hwy  52 
Celina.  TN,  Co:  Clay,  Zip:  38551- 
Status:  Underutilized 
Comment:  351  acres  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tract  A-120.  Property  »:  319140007,  Fed  Reg 

Date;  12/04/93 
Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina.  TN,  Co:  Clay.  Zip:  38551- 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tracts  A-20.  A-21,  Property  »:  319140008, 

Fed  Reg  Date:  12/04/93 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge.  State  Hwy  No.  53 
Celina,  TN,  Co:  Clay,  Zip:  38551- 
Status:  Underutilized 
Comment:  821  acres,  most  recent  ue — 

recreation,  subject  to  existing  easements. 
Tract  D-185,  Property  »:  319140010.  Fed  Reg 

Date:  12/04/93 
Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston.  TN,  Co:  Clay,  Zip:  38570- 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 


7040 


Federal  Register  /  Vol.  5 ),  No.  30  /  Monday,  February  14,  1994  /  Notices 


Texas 
Land 

Parcel  •222.  Property  •:  319010421.  Fed  Reg 

Date:  12A)4/93 
Project  Name:  Lake  Texoma 
Lake  Texoma 

(See  County).  TX,  Co:  Grayson,  Zip: 
Location:  C  Meyerheim  survey  A-829 }. 

Hamilton  survey  A-529 
Status:  Excess 
Conunent:  52.80  acres;  most  recent  use — 

recreation. 

Buildings 

Cabin,  Texoma  Lake,  Property  #:  319330003, 
Fed  Reg^Date:  12/04/93 

Lot  100,  Tract  673,  Mill  Creek  Estates 

TX,  Co:  Grayson,  Zip: 

Status:  Excess 

Comment:  975  sq.  ft,  l-story  wood  frame 
with  asbestos  and  masonite  wall,  most 
recent  use — residential,  off-site  use  only. 

House.  Texoma  Lake,  Property  •:  319330004, 

Fed  Reg  Date:  12/04/93 
Lot  102,  Tract  669,  Mill  Creek  Estates 
TX,  Co;  Grayson,  Zip: 
Status:  Excess 
Comment:  1296  sq.  ft,  l-story  brick  veneer, 

most  recent  use — residential,  off-site  use 

only. 

Washington 
Land 

Portion  of  Tract  905,  Property  »:  319320005, 

Fed  Reg  Date:  12/04/93 
Lower  Monumental  Lock  &  Dam 
'i^  mi  SE  of  Lyons  Feny  Marina 
WA,  Co:  Whitman,  Zip: 
Status:  Excess 
Gimment:  3.788  acres  with  encroaching 

private  well. 

Buildings 

Residence — Tract  1500-1,  Property  •: 

319320006,  Fed  Reg  Date:  12/04/93 
LSRFWCP  Area.  Hwy  12 
Walla  Walla.  WA,  Co:  Walla  Walla.  Zip: 

99362- 
Status:  Excess 
Comment:  1176  sq.  ft.,  l-story  firame 

residence,  need  roadway  easement,  off-site 

use  only. 

Wisconsin 
Buildings 

Former  Lockmaster's  Dwelling,  Property  •: 

319011524.  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton.  WI.  Co:  Outagamie,  Zip:  54911- 

Status:  Unutilized 

Comment;  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  $eou°ed  area 

with  alternate  access. 
Former  Lockmaster's  Dwelling,  Property  9: 

319011525,  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 

905  South  Lowe  Street 

Appleton.  WI,  Co:  Outagamie,  Zip:  5491 1- 

Status;  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  firame 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling.  Property  »: 

319011527.  Fed  Reg  Date:  12/04/93 


Little 
214 
Little 
Status: 


Mi  1 


-frams 


Project  Name:  Former  Lockmaster's  Dwelling 

Kaukai  na  1st  Lock 

301  Ca  tal  Street 

Kaukai  na,  WI,  Co:  Outagamie.  Zip:  54131- 

Status:  Unutilized 

Comm  nt:  1290  sq.  ft;  2  story  wood  frame 

resic  snce;  needs  rehab;  secured  area  with 

alter  late  access. 
Formei  Lockmaster's  Dwelling,  Property  #: 

3190  11531,  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
Applet  >n  1st  Lock 
905  So  ith  Oneida  Street 
Applet  )n,  WI,  Co:  Outagamie,  Zip:  54911- 
Status:  Unutilized 
Comm<  nt:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  fr^me  residence;  needs  rehab; 

secui  ed  area  with  alternate  access. 
Forme]  Lockmaster's  Dwelling.  Property  f : 

3190 11533,  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
Rapid  ( troche  Lock 
LockRwd 
Wright  itown,  WI,  Co:  Outagamie,  Zip: 

5418  >- 
Locatic  a:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Status:  Unutili2ed 
Conun  nt:  1952  sq.  ft.;  2  story  wood  frame 

resic  ;nce;  potential  utilities;  needs  rehab. 
Formei  Lockmaster's  Dwelling,  Prop)erty  #: 

3190  LI 535.  Fed  Reg  Date:  12/04/93 
Project  NanM:  Former  Lockmaster's  Dwelling 
Little  )  auKauna  Lock 
Little  H  auKauna 

Lawrei  ce,  WI,  Co:  Brown,  Zip:  54130- 
Locati<  a:  2  miles  southeasterly  from 

inter  lection  of  Lost  Dauphin  Road  (County 

Trur  k  Highway  "D")  and  River  Street. 
Status:  Unutilized 
Commi  nt:  1224  sq.  ft;  2  story  brick/wood 

fr^m ;  residence;  needs  rehab. 
Formei  Lockmaster's  Dwelling.  Property  »: 

3190  11536,  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
qhute,  2nd  Lock 

Street 
dhute,  WI.  Co:  Outagamie,  Zip:  54140- 
Unutilized 
Conunf  nt:  1224  sq.  ft;  2  story  brick/wood 
residence;  potential  utilities,  needs 
;  secured  area  with  alternate  access. 


reha  t 
West  Vl'/gi/iia 
Buildii  gs 

House-  -Stonewall  Jackson  Lake,  Property  9: 
3193  20007,  Fed  Reg  Date;  12/04/93 

Entran  :e  to  State  Park  off  Route  19 

Roano  e  Bay.  WV,  Co:  Lewis,  Zip:  26452- 

Status:  Excess 

Comm  nt:  2367  sq.  ft.,  l-story  frame 
resic  snce,  off-site  use  only. 

COE— »C 

Califoi  w 
Land 

Land-fc.5  acres  Property  »:  329310001 ,  Fed 
Reg  )ate:  12/04/93 

Hamill  an  Army  Airfield 

Novate ,  CA  Co;  Marin.  Zip;  94945- 

Status:  Excess 

Comm  nt;  2.5  acres,  potential  utilities,  access 
restr  ction,  subject  to  flooding,  wetlands 
and  torm  water  runoff,  potential  fw 
ront  mination  from  adjourning  area; 


Land  Property  «:  329320015.  Fed  Reg  Date: 
12/04/93 

Sacramento  Army  Depot 

Sacramento,  CA  Zip:  95813-5053 

Status:  Excess 

Comment:  approx.  485  acres  including 
swimming  pools,  tennis  courts,  baseball 
and  Softball  field,  golf  course,  roads,  open 
areas,  etc.  scheduled  to  be  vacated  10/94 

Buildings 

1215  Houses,  Property  f:  329210039,  Fed  Reg 

Date:  12/04/93 
FortOrd 

R  Ord,  CA,  Co:  Monterey.  Zip:  93941-5000 
Status:  Excess 
Comment:  Concrete  family  housing,  majority 

are  2-story,  scheduled  to  be  vacated  9/95 
254  Temporary  Living  Quarters,  Property  #:  ° 

329210040,  Fed  Reg  Date:  12/04/83 
FortOrd 

Ft  Ord,  CA,  Co:  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Wood,  concrete  and  concrete 

block  structures  including  barracks, 

scheduled  to  be  vacated  9/95 
304  Office/ Admin.  Bldgs..  Property  »: 

329210041,  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft.  Ord,  CA,  Co:  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Wood,  concrete,  concrete  block 
and  steel  structures  including  personnel 
bldgs.  and  general  purpose  bldgs.. 
scheduled  to  be  vacated  9/95 

52  Recreation  Facilities,  Property  #: 

329210042,  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft  Ord,  CA.  Co:  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Facilities  including  bowling 
center,  guest  houses,  community  and  youth 
centers,  library,  gym  and  recreational 
bldgs.,  scheduled  to  be  vacated  9/95 

18  Aircraft/Airport  Facilities,  Property  #: 

329210043,  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft  Ord,  CA.  Co:  Monterey,  Zip:  93941-500P 

Status:  Excess 

Comment;  Facilities' including  hangars, 
runway,  taxiways,  aprons,  fire  station, 
maintenance  bldgs.  and  control  tower, 
scheduled  to  be  vacated  9/95 

24  Maintenance/Eng.  Facilities,  Property  #: 

329210044,  Fed  Reg  Date:  12/04/93 
Fort  Ord 

Ft  Ord,  CA,  Co;  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment;  Wood,  concrete  block  and  steel 

structure,  scheduled  to  be  vacated  9/95 
95  Mess/Dining  Halls,  Property  *:  329210045, 

Fed  Reg  Date:  12/04/93 
FortOrd 

Ft.  Ord,  CA.  Co;  Monterey,  Zip:  93941-5000 
Status:  Excess 
Comment:  Wood,  concrete  and  concrete 

block  dining  facilities,  scheduled  to  be 

vacated  9/95 

6  Child  Care  Facilities.  Property  #: 
329210046,  Fed  Reg  Date:  12/04/93 

Fort  Ord 

Ft.  Ord,  CA,  Co:  Monterey.  Zip;  93941-5000 

Status:  Excess 

Comment;  Wood  and  concrete  child  Care 
centers,  scheduled  to  be  vacated  9/95 
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22  Stores  and  Services,  Property  #: 
329210047,  Fed  Reg  Date:  12/04/93 

FortOrd 

Ft  Ord.  CA.  Co:  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Wood,  concrete,  concrete  block 
and  steel  structures  including  stores,  snack 
bars,  commissary  and  service  station 
exchange,  scheduled  to  be  vacated  9/95 
'  10  Hospital  Facilities,  Property  »:  329210048, 
Fed  Reg  Date;  12/04/93 

FortOrd 

Ft  Ord,  CA,  Co:  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Wood,  concrete,  concrete  bl(x:k 
structures  including  a  hospital,  clinics  and 
vet.  facilities,  scheduled  to  be  vacated  9/95 

10  Chapels.  Property  #:  329210049.  Fed  Reg 
Date:  12/04/93  •» 

FortOrd 

Ft.  Ord,  CA,  Co;  Monterey,  Zip:  93941-5000 

Status:  Excess 

Comment:  Wood,  concerete.  concrete  block 
chapels  and  chapel  center  facilities, 
scheduled  to  be  vacated  9/95 

2  Fire  Facilities,  Property  #;  329210050,  Fed 
Reg  Date:  12/04/93 

FortOrd 

Ft.  Ord.  CA,  Co:  Monterey,  Zip:  93941-5000 

Status;  Rxcess 

Comment;  Fire  stations,  scheduled  to  be 
vacated  9/95 

8  Audio  Visual  Facilities,  Property  #: 

329210051,  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft  Ord.  CA,  Co:  Monterey.  Zip;  93941-5000 

Status:  Excess 

Comment:  Wood,  concrete  and  steel 
structures  including  photo  labs  and 
training  centers,  scheduled  to  be  vacated  9/ 
95 

6  Communications  Facihties.  Property  »: 

329210052.  Fed  Reg  Dale;  12/04/93 
FortOrd 

Ft.  Ord,  CA,  Co:  Monterey,  Zip;  93941-5000 

Status;  Excess 

Comment:  Concrete.  concnAe  block  and  steel 
structures  including  a  communication 
center  and  radio  bldgs.,  scheduled  to  be 
vacated  9/95 

216  Warehouses.  Property  #:  329210053,  Fed 

Reg  Date:  12/04/93 
FortOrd 

Ft  Ord,  CA,  Co;  Monterey,  Zip;  93941-5000 
Status;  Excess 
Comment:  Wood,  concrete,  concrete  block 

and  steel  structures  including  storage 

bldgs.  and  sheds,  scheduled  to  be  vacated 

9/95 

82  Vehicle  Shops.  Property  #;  329210054, 

Fed  Reg  Date;  12/04/93 
FortOrd 

Ft.  Ord.  CA.  Co:  Monterey.  Zip;  93941-5000 
Status:  Excess 
Comment:  Wood,  concrete,  concrete  block 

and  steel  structures  including  maintenance 

shops  and  oil  storage  bldgs..  scheduled  to 

be  vacated  9/95 

43»  Mis^laneous  Facilities.  Property  »: 
329210055.  Fed  Reg  Date:  12/04/93 

FortOrd 

Ft.  Ord,  CA,  Co;  Monterey.  Zip;  93941-5000 

Status;  Excess 

Comment:  Facilities  including  hdqts.  bldgs.. 
reserve  centers  classrooms,  day  rooms. 
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roads,  vehicle  parks  and  training  areas, 

schedijJed  to  be  vacated  9/95 
27  Multi-Purpose  Facilities,  Property  «: 

329210056,  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft  Ord,  CA,  Co:  Monterey.  Zip:  93941-5000 
Status;  Excess 
Comment:  Facilities  used  for  muki-purposes, 

scheduled  to  be  vacated  9/95 
31  Fuel  Facilities,  Property  «:  329210057. 

Fed  Reg  Date:  12/04/93 
FortOrd 

Ft.  Ord,  CA,  Co:  Monterey,  Zip:  93941-5000 
Status:  Excess 
Comment;  Concrete,  concrete  block  and  steel 

structures  including  gas  station  bldgs., 

scheduled  to  be  vacated  9/95 

6  Hazardous  Storage  Facilities.  Property  #: 

329210058.  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft  Ord,  CA,  Co;  Monterey.  ZIP:  93941-5000 

Status:  Excess 

Comment;  Concrete  block,  coiKsete  and  steel 

structures,  scheduled  to  be  vacated  9/95 
31  Explosives  Facilities.  Property  «: 

329210059.  Fed  Reg  Date:  12/04/93 
FortOrd 

Ft.  Ord,  CA,  Co:  Monterey,  Zip:  93941-5000 

Status:  Exc}es8 

Comment:  Concrete  and  steel  structures 

including  iglcx)  storages  and  magazine 

storages,  scheduled  to  be  vacated  9/95 
3  Housing  Buildings,  Property  #:  329320004. 

Fed  Reg  Date:  12/04/93 
Sacramento  Army  E)epat 
Sacramento.  CA.  Zip:  95813-5053 
Status;  Excess 
Comment:  ranging  in  size  from  1320  sq.  ft.  to 

2343  sq.  ft.  including  garages,  scheduled  to 

be  vacated  10/94 

7  Office/ Admin.  Buildings,  Property  •: 

329320005.  Fed  Reg  Date:  12/04/93 
Sacramento  Army  Depot 
Sacramento.  CA.  Zip:  95813-5053 
Status;  Excess 

Comment:  ranging  in  size  from  192  sq.  ft.  to 
109.655  sq.  fr..  scheduled  to  be  vacated  10/ 
94 

20  Recrea/Stores/Svcs  Bldgs..  Property  »; 

329320006.  Fed  Reg  Date;  12/04/93 
Sacramento  Army  Depot 
Sacramento.  CA.  Zip:  95813-5053 
Status;  Excess  . 
Comment:  ranging  in  size  from  100  sq.  ft  to 

9871  sq.  ft.  including  conununity  and 
fitness  centers,  snack  bars,  scheduled  to  be 
vacated  10/94 

23  Warehouses/Storage  Bldgs.,  Property  •: 

329320007.  Fed  Reg  Date:  12/04/93 
Sacramento  Anny  Depot 
Sacramento,  CA.  Zip;  95813-5053 
Status:  Excess 

Comment:  ranging  in  size  from  119  sq.  ft  to 
261.360  sq.  ft.,  scheduled  to  be  vacated  10/ 
94 

13  Communication/Elec.  Bldgs..  Property  9: 

329320008.  Fed  Reg  Date;  12/04/93 
Sacramento  Army  Depot 
Sacramento.  C.^  ,  Zip:  95813-5053 
Status:  Excess 

Comment;  electronic  maintenance  shops  and 
equipment  facilities  ranging  in  size  from 
756  sq.  ft.  to  163,961  sq.  ft.,  scheduled  to 
be  vacated  10/94 


1  Hospital  Building.  Property  •:  328320009, 

Fed  Reg  Date:  12/04/93 
Sacramento  Army  Depot 

Sacramento.  CA.  Zip:  95813-5053 
Status:  Excess 

Comment:  6622  sq.  ft  clinic  without  beds, 
scheduled  to  be  vacated  10/94 

1  Dining  Hall  Building.  Property  f : 

329320010,  Fed  Reg  Data:  12/04/93 
Sacramento  Army  Depot 
Sacramento,  CA,  Zip:  95813-5053 
Status;  Excess 

Comment:  12.550  sq.  ft  post  restaurant. 

scheduled  to  be  vacated  10/94 
14  Miscellaneous  Buildings,  Prtjperty  •: 

329320011,  Fed  Reg  Dote:  12/04/93 
Sacramento  Army  Depot 
Sacramento,  CA.  Zip:  95813-5053 
Status;  Excess 

Comment:  ranging  in  size  from  120  sc).  ft  to 
5612  sq.  ft.  including  sentry  stations,  gen. 
inst.  bldgs.  and  waste  treatment  facilities, 
scheduled  to  be  vacated  10/94 

6  Maint/Engineering  Bldgs.,  Property  t: 

329320012,  Fed  Reg  Date:  12/04/93 
Sacramento  Army  Depot 
Sacramento,  CA,  Zip:  95813-5053 
Status:  Excess 

Comment:  ranging  in  size  from  437  sq.  ft  to 
8707  sq.  ft.,  scheduled  to  be  vacated  10/94     '' 

2  Vehicle  Shop  Buildings.  Property  »: 

329320013,  Fed  Reg  Date:  12/04/93 
Sacramento  Army  Depot 
Sacramento,  CA.  Zip;  9581^5053 
Status:  Excess 

Comment;  ranging  in  size  bom  600  sq.  ft.  to 
48,363  sq.  ft,  scheduled  to  be  vacated  10/ 
94 

18  Hazardous  Storage  Buildings,  fVoperty  •: 

329320014,  Fed  Reg  Date:  12/04/93 
Sacramento  Army  Depot 
Sacramento.  CA.  Zip:  95813-5053 
Status;  Excess 

Comment;  flammable  material  storehouses 
ranging  in  size  from  72  sq.  ft  to  4100  sq. 
ft.,  scheduled  to  be  vacated  10/94 

Indiana 
Land 

1  Aircraft/Airport  Facility,  Property  •: 
329210077,  Fed  Reg  Date:  12/04/93 

Fort  Benjamin  Harrison 

Lawrence.  IN.  Co;  Marion.  Zip;  46216-5000 

Status;  Excess 

Comment;  469  sq.  yds.,  scheduled  to  be 
vacated  9/95. 

Buildings 

46  Family  Housing  Residences,  Property  t; 

32921 0068 .  Fed  Reg  Date;  1 2/04/93 
Fort  Benjamin  Harrison 

Lawrence.  IN.  Co;  Marion.  Zip;  46216-5000 

Status;  Excess 

Comment;  46 — four  and  six  unit  residential 
family  housing.  3-4  bedrooms.  1-2  story 
brick  frame  w/siding.  scheduled  to  be 
vacated  9/95. 

73  Temporary  Living  Quarters.  I>ropern-  »: 

329210069.  Fed  Reg  Date;  12/04/93  " 
Fort  Benjamin  Harrison 

Lawrence.  IN,  Co:  Marion.  Zip:  46216-5000 

Status:  Excess 

Comment:  44  family  residences.  1-2  story 
brick  frame.  29  temporary  living  quartrrs 
(barracks),  brick  or  concrete  frame, 
scheduled  to  be  vacated  9/95. 


26  Office/ Administration  BIdgs,  Property  t: 

329210070.  Fed  Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 

Lawrence,  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  Excess 

Comment:  1210  to  789018  sq.  ft.,  wood, 
brick,  concrete  or  concrete  block  frame, 
scheduled  to  be  vacated  9/95,  includes 
personnel  bldgs,  general  purpose  bldgs. 

24  Recreational  Facilities,  Property  #: 

329210071,  Fed  Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 

Lawrence,  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  Excess 

Comment:  152  to  31439  sq.  ft.,  wood,  brick, 
concrete  or  concrete  block  frame, 
scheduled  to  be  vacated  9/95,  includes 
canteen,  gym,  golf  course,  swimming  pool, 
riding  stable,  tennis  court. 

2  Child  Care  Centers,  Property  »:  329210072. 
Fed  Reg  Date:  12/04/93 

Fort  Benjamin  Harrison 

Lawrence,  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  Excess 

Comment:  5818  to  14457  sq.  ft.,  brick  frame, 
scheduled  to  be  vacated  9/95. 

4  Dining  Halls.  Property  »:  329210073.  Fed 

Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence.  IN.  Co:  Marion.  Zip:  46216-5000 
Status:  Excess 
Comment:  11075  to  31439  sq.  ft.,  brick  ft^me. 

scheduled  to  be  vacated  9/95. 
12  Stores/Service  Facilities,  Property  #: 

329210074,  Fed  Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence,  IN,  Co:  Marion,  Zip:  46216-5000 
Status:  Excess 
Comment:  140  to  68899  sq.  ft.,  brick,  wood, 

concrete  or  concrete  block  frame, 

scheduled  to  be  vacated  9/95,  inc. 

restaurant, commissary,  sales  store. 

exchange  branch,  service  outlet. 
2  Chapels.  Property  »:  329210076.  Fed  Reg 

Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence,  IN,  Co:  Marion.  Zip:  46216-5000 
Status:  Excess 
Conunent:  3747  to  16587  sq.  ft.,  brick  and 

aluminum  frame,  scheduled  to  be  vacated 

9/95 

2  Fire  Facilities.  Property  #:  329210078.  Fed 

Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence.  IN.  Co:  Marion.  Zip:  46216-5000 
Status:  Excess 
Comment:  2243  to  3633  sq.  ft.,  scheduled  to 

be  vacated  9/95,  includes  fire  station,  hose 

house. 

2  Vehicle  Shops.  Property  »:  329210079,  Fed 

Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence,  IN,  Co:  Marion,  Zip:  46216-5000 
Status:  Excess^ 
Commentri^To  sq.  ft  ,  concrete/asbestos 

frame,  scheduled  to  be  vacated  9/95. 
6  Maintenance  Engineering  Facs,,  Property  #: 

329210080.  Fed  Reg  Date:  12/04/93 
Fort  Benjamin  Harrison 
Lawrence.  IN.  Co:  Marion,  Zip:  46216-5000 
Status:  Excess 
Oimment:  168  to  14074  sq.  ft.,  wood,  brick 

or  concrete  block  frame,  scheduled  to  be 

vacated  9/95. 


4  Explc  sives/Munitions  Bldgs..  Property  #: 
3292  0081.  Fed  Reg  Date:  12/04/93 

Fort  Be  ijamin  Harrison 

Lawren  :e,  IN,  Co:  Marion.  Zip:  46216-5000 

Status:  ^cess 

Comme  at:  135  to  1138  sq.  ft.,  concrete  frame, 
inc.  a  mmo  magazines  scheduled  to  be 
vacat  Mi  9/95. 

6  Hazai  lous  Storage  Buildings.  Property  #: 
3292  0082.  Fed  Reg  Date:  12/04/93 

Fort  Be  ijamin  Harrison 

Lawren  :e.  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  Excess 

Commf  at:  103  to  480  sq.  ft.,  brick,  steel, 
woo(  fr^me,  inc.  flammable  materials 
storai  e,  scheduled  to  be  vacated  9/95. 

1  Fuel  1  acility.  Property  »:  329210083.  Fed 
Reg  I  ate:  12/04/93 

Fort  Be  ijamin  Harrison 

Lawren  :e.  IN.  Co:  Marion,  Zip:  46216-5000 

Status:  ^cess 

Comme  it:  327  sq.  ft.,  gas  station  building, 
sche<  uled  to  be  vacated  9/95. 


23 

Reg 
Fortr 
Lawrenfce 

Status:  J: 


I  Warehouses,  Property  *:  329210084,  Fed 
b:  12/04/93 
:  Benjamin  Harrison 

9,  IN,  Co:  Marion,  Zip:  46216-5000 
ixcess 
Commapt:  960  to  56650  sq.  ft.,  concrete,  brick 
1  frame,  scheduled  to  be  vacated  9/ 


or  ste^l 
95 

150  Mil  cellaneous  Buildings,  Property  #: 
3292  0085,  Fed  Reg  Date:  12/04/93 

Fort  Be  ijamin  Harrison 

Lawren  :e,  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  Excess 

Comme  at:  31  to  211364  sq.  ft.,  wood, 
cona  Bte  block,  concrete,  brick,  or  steel 
fram( ,  scheduled  to  be  vacated  9/95,  inc. 
hdqti  i.  and  gen.  instruction  bldgs,  training 
cntrs  detached  garages. 

5  Multi  purpose  Buildings,  Property  #: 
3292  0086.  Fed  Reg  Date:  12/04/93 

Fort  Be  ijamin  Harrison 

Lawren  :e,  IN,  Co:  Marion,  Zip:  46216-5000 

Status:  excess 

Comme  nt:  scheduled  to  be  vacated  9/95. 

Kentuc  j 

Buildin; 
17Hout 

Fed 

Lexingtbi 

LexingI } 

2050  »- 
Status:  Excess 
Comme  at:  ranging  in  size  from 

appn  ximately  2500  sq.  ft.  to  9000  sq.  ft., 

brick  or  aluminum  frame,  scheduled  to  be 

vacat  !d  9/94. 


•eg 


6 

Fed 
Lexing^: 
Lexi 


ingi  31 
2050  1- 


ing  Units,  Property  »:  329330001, 

Date:  12/04/93 
n-Blue  Grass  Army  Depot 
n,  KY,  Co:  Fayette/Bourbon,  Zip: 


8  Offict  /Administration  Bldgs.  Property  »: 

3293:  0002.  Fed  Reg  Date:  12/04/93 
LexingI  }n-Blue  Grass  Army  Depot 
LexingI  in,  KY.  Co:  Fayette/Bourbon.  Zip: 

2050  ^- 
Status:  ixcess 
Comme  nt:  ranging  in  size  from 

appn  ximately  570  sq.  ft.  to  11.000  sq.  ft.. 

cona  ete  or  aluminum  frame,  scheduled  to 

be  va  ;ated  9/94. 


Recr^tion  Areas.  Property  »:  329330003. 
eg  Date:  12/04/93 
tn-Blue  Grass  Army  Depot 
in,  KY,  Co:  Fayette/Bourbon,  Zip: 


Status:  Excess 

Comment:  including  a  9-hole  golf  course, 
swimming  pool,  clubhouse,  tennis  courts, 
Softball  field  and  playground,  scheduled  to 
be  vacated  9/94. 

2  School/Child  Care  Facilities.  Property  *: 
329330004.  Fed  Reg  Date:  12/04/93 

Lexington-Blue  Grass  Army  Depot 
Lexington.  KY,  Co:  Fayette/Bourbon.  Zip: 

20509- 
Status:  Excess 

Comment:  scheduled  to  be  vacated  9/94. 
Hospital.  Property  *:  329330005.  Fed  Reg 

Date:  12/04/93 
Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon.  Zip: 

2050»- 
Status:  ^(cess 
Comment:  scheduled  to  be  vacated  9/94. 

3  Mess/Dining  Halls.  Property  •:  329330006. 
Fed  Reg  Date:  12/04/93 

Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon.  Zip: 

20509- 
Status:  Excess 

Comment:  scheduled  to  be  vacated  9/94. 
2  Communications/Elec.  Bldgs..  Property  *: 

329330007.  Fed  Reg  Date:  12/04/93 
Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon.  Zip: 

20509- 
Status:  Excess 
Comment:  concrete  frame,  scheduled  to  be 

vacated  9/94. 

41  Warehouses.  Property  »:  329330008.  Fed 

Reg  Date:  12/04/93 
Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon.  Zip: 

20509- 
Status:  Excess 
Comment:  various  sizes,  concrete  or  brick 

ft^me.  scheduled  to  be  vacated  9/94. 
40  Miscellaneous  Facilities.  Property  #: 

329330009.  Fed  Reg  Date:  12/04/93 
Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon.  Zip: 

20509- 
Status:  Excess 
Comment:  including  fire  department. 

restaurant,  gas  station,  motor  pool,  stores/ 

services,  heating  and  sewec  plants. 

scheduled  to  be  vacated  9/94. 
1  Hazardous  Storage  Facility.  Property  #: 

329330010.  Fed  Reg  Date:  12/04/93 
Lexington-Blue  Grass  Army  Depot 
Lexington.  KY.  Co:  Fayette/Bourbon,  Zip: 

20509- 
Status:  Excess 
Comment:  scheduled  to  be  vacated  9/94. 

Massachusetts 
Buildings 

54  Office/ Administration  Bldgs,  Property  #: 

329210012,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft.  Devens,  MA,  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment:  1174  to  71781  sq.  ft.,  wood,  brick, 

or  concrete/block  frame,  e.g.  personnel 

bldgs.,  general  purpose,  support  services, 

scheduled  to  be  vacated  10/95. 
25  Recreational  Facilities,  Property  #: 

329210013,  Fed  Reg  Date:  12/04/93 


Fort  Devens 

Ft  Devens,  MA.  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment  155  to  30000  sq.  ft.,  wood,  brick, 

steel  or  concrete/brick  frame,  e.g.  gym. 

library,  swimming  pool,  golf  chibhouse. 

bowling  center,  etc..  scheduled  to  be 

vacated  10/95. 

Child  Care  Facility,  Property  »:  329210014, 

Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment  6012  sq.  ft,  wood  frame. 

scheduled  to  be  vacated  10/95. 
150  Temp.  Living  Quarters.  Property  »: 

329210015,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft.  Devens,  MA.  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment:  1028  to  19120  sq.  ft.  wood. 

concrete  block  or  brick  frame,  e.g.  barracks. 

scheduled  to  be  vacated  10/95. 
Aircraft/Airport  Facility,  Property  «: 

329210016,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 

Comment:  Scheduled  to  be  vacated  10/95. 
16  Maintenance  Eng.  Facilities,  Property  #: 

329210017,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment:  960  to  16699  sq.  ft.,  wood,  brick, 

or  steel  frame,  e.g.  maintenance  shops, 

entomology  facility,  scheduled  to  be 

vacated  10/95. 
11  Stores/Service  Buildings,  Property  #: 

329210018,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Conoment  271  to  107206  sq.  ft,  wood. 

concrete  block  or  brick  &^e.  e.g. 

commissary,  sales  store,  exchange  service 

station,  exchange  retail  store,  scheduled  to 

be  vacated  10/95. 
4  Hospital  Facilities.  Property  §-.  329210019. 

Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft  Devens.  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment  493  to  126835  sq.  ft.,  wood. 

concrete,  brick  or  concrete  block  frame,  e.g. 

clinics,  hospital,  veterinarian  fecility, 

dental  clinic,  scheduled  to  be  vacated  10/ 

95. 

15  Vehicle  Shops,  Property  #:  329210021. 

Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft.  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment  120  to  20310  sq.  ft.,  wood. 

concrete  block  or  steel  frame.  e.g.  vehicle 

maintenance  shops,  oil  storage  bldgs. 

scheduled  to  be  vacated  10/95. 


4  Audio  Visual/Photo  Labs,  Property  #: 

329210022,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft.  Devens.  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment:  480  to  10612  sq.  ft.  wood  or 

concrete  block  frame,  scheduled  to  be 

vacated  10/95. 

8  Hazardous  Storage  Btiildings.  Property  #: 

329210023,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft  Devens.  MA.  Co:  Worcester,  Zip:  01433- 
5000 

Status:  Excess 

Comment:  64  to  6000  sq.  ft.,  concrete,  steel 
or  concrete  block  fr^me.  scheduled  to  be 
vacated  10/95.  e.g.  oxygen  storage  faciUty 
and  flammable  materials  storage.  " 

2  Communications  Buildings.  Property  •: 

329210024,  Fed  Reg  Date:  12/04/93 
Fort  Devens 

Ft  Devens,  MA,  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment:  1322  to  1749  sq.  ft.,  concrete  block 

or  brick  frsme.  scheduled  to  be  vacated  10/ 

95,  e.g.  communication  center. 

5  Fuel  Facilities,  Property  #:  32921002S,  Fed 
Reg  Date:  12/04/93 

Fort  Devens 

Ft.  Devens,  MA,  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment:  121  to  226  sq.  ft.,  wood,  concrete 

block  or  steel  frame,  scheduled  to  be 

vacated  10/95.  e.g.  gas  sUtion  bldgs.  and 

pump  stations. 

86  Warehouses.  Property  #:  329210026.  Fed 
Reg  Date:  12/04/93 

Fort  Devens 

Ft.  Devens.  MA.  Co:  Worcester.  Zip:  01433- 
5000 

Status:  Excess 

Comment:  49  to  85790  sq.  ft.,  wood,  concrete 
block,  concrete  or  steel  frame,  scheduled  to 
be  vacated  10/95.  e.g.  sheds,  general 
purpose  bldgs.,  vehicle  storage,  medical 
supply,  storehouse. 

24  Me.ss/Dining  Halls.  Property  #:  329210027. 

Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft.  Devens.  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment:  2403  to  2717  sq.  ft.,  wood  frame. 

e.g.  enlisted  personnel  dining,  scheduled 

to  be  vacated  10/95. 

168  Miscellaneous  Facilities.  Property  f : 

329210028,  Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft.  Devens.  MA.  Co:  Worcester,  Zip:  01433- 

5000 
Status:  Excess 
Comment:  320  to  114000  sq.  ft.,  wood. 

concrete  block,  brick  or  steel  frame. 

scheduled  to  be  vacated  10/95.  e.g.  general 

purpose  training  fac..  RG  bouses,  reserve 

centers,  garages. 
259  Housing  Units,  Property  #:  329210029, 

Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft.  Devens,  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 


Comment  1200  to  4380  sq.  ft.,  wood  or  brick 

frame,  eg.  single  and  muttifiuxuly  bldgs.. 

scheduled  to  be  vacated  10/95. 
4  Multi-purpose  Buildings.  Property  #: 

329210030.  Fed  Reg  Date:  12/04/93 
Fort  Devens 
Ft  Devens.  MA.  Co:  Worcester.  Zip:  01433- 

5000 
Status:  Excess 
Comment:  Scheduled  to  be  vacated  10/95. 

Pennsylvania 
Buildings 

3  Supply  Facilities.  Property  •:  329320001, 

Fed  Reg  Date:  12/04/93 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St  *  Milnor 

St. 
Philadelphia.  PA.  Co:  Philadelphia.  Zip: 
Status:  Excess 
Comment:  ranging  in  size  from  31.723  sq.  ft 

to  162.074  sq.  ft.  steel,  framed  masonry 

structures,  need  roof  replacement 
BIdg.  C— Admin.  Facility,  Property  f: 

329320002,  Fed  Reg  Date:  12/04/93 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St  k  Mitnor 

St 
Philadelphia.  PA.  Co:  Philadelphia.  Zip: 
Status:  Excess 
Comment  17.843  sq.  ft.  wood  frame 

structure,  needs  major  rehab. 
7  Utility  Facilities.  Property  »:  329320003, 

Fed  Reg  Date:  12/04/93 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St  ft  Milnor 

St. 
Philadelphia,  PA,  Co:  Philadelphia.  Zip: 
Status:  Excess 
Comment:  auxilary  bldgs.  ranging  in  size 

from  53  sq.  ft.  to  13;308  sq.  ft  including 

a  heat  plant. 

Rhode  Island 
Buildings 

16  Bldgs.,  Slaterville  Housing.  Property  •: 

329240004.  Fed  Reg  Date:  12/04/93 
Pound  Hill  Street 
N.  Smithfield.  RI,  Co:  Providence.  Zip: 

02895- 
Status:  Surplus 
Comment:  1100  sq.  ft  each.  1 -story  wood 

frame  residences,  scheduled  to  be  vacated 

8/93. 

Washington 
Buildings 

28  Bldgs..  Youngslake  Housing.  Property  •: 
329240006.  Fed  Reg  Date:  12/04/93 

Near  116th  St..  SE  ft  192nd  St. 

Renton.  WA.  Co:  King,  Zip: 

Status:  Excess 

Comment:  1184-1392  sq.  ft..  3-bedroom 
residences,  scheduled  to  be  vacated  6/95. 

DOT 

North  Carolina 

Buiklings 

Dwelling  1.  Property  t:  879120083.  Fed  R^ 

Date:  12/04/93 
USCG  Coinjock  Housing 
Coinjock,  NC.  Co:  Currituck.  Zip:  27923- 
StHtus:  Unutilized 


Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 
Dwelling  2.  Property  «:  879120084.  Fed  Reg 

Date:  12/04/93 
USOG  Coinjock  Housing 
Coinjock.  NC.  Co:  Currituck,  Zip:  27923- 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 

Dwelling  3,  Property  «:  879120085,  Fed  Reg 

Date:  12/04/93 
USGG  Coinjock  Housing 
Coinjock,  NC.  Co:  Currituck.  Zip:  27923- 
Status:  Unutilized 
Comment:  one  story  wood  residence. 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfell. 

New  Jersey 
Buildings 

Sandy  Hook  Light.  Property  #:  879340001. 

Fed  Reg  Date:  12/30/93 
Middletown.  NJ.  Co:  Monmouth.  Zip:  07732- 
Location:  Adjacent  to  Gateway  National 

Recreation  Area 
Status:  Unutilized 
Conunent:  Brick  29'  base  diameter 

lighthouse,  historic  structure,  needs  major 

rehab. 

Vir^nia 
Buildings 

Housing,  Property  »:  879120082,  Fed  Reg 

Date:  12/04/93 
Rt.  637— Gwynnville  Road 
Gwynn  Island,  VA,  Co:  Mathews,  Zip: 

23066- 
Status:  Unutilized 
Conunent:  929  sq.  ft.,  one  story  residence. 

Energy 

Wyoming 
Buildings 

Glendale  Microwave  Bldg.,  Property  #: 
419220001,  Fed  Reg  Date:  12/04/93 

Section  1 

Cody,  WY.  Co:  Park,  Zip:  82414- 

Status:  Excess 

Conunent:  223  sq.  ft.,  metal  frame, 
communication  equipment  bldg.,  limited 
utilities,  off-site  removal  only. 

GSA 

California 
Land 

Receiver  Site,  Property  »:  549010044,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Delano  Relay  Station 
Delano  Relay  Station 
Route  1,  Box  1350 

Delano,  CA,  Co:  Tulare,  Zip:  93215- 
Location:  5  miles  west  of  Pixley.  17  miles 

north  of  Delano. 
Status:  Surplus 
Conunent:  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease. 

potential  utilities,  environmental 

restrictions 
GSA  No.:  9-2-CA-1308 
(P)  Camp  Elliott,  Property  #:  549310008,  Fed 

Reg  Date:  12/04/93 
Rosedale  Tract 


Status 


San  Dii  igo,  CA,  Co:  San  Diego,  Zip: 


Surplus 


Comment:  Parcel  1—0.15  acre.  Parcel  2—0.17 


acre. 


GSA  N  > 
Dixon 


Dixon, 
Status: 


located  in  the  narrow  median  strip 
betw  sen  Murphy  Canyon  Rd.  and  State 
High  my  15,  previously  leased  by 
homi  less  provider 

;  9-GR(6)-CA-694A 
1  ftelay  Station.  Property  #:  549320002, 
Fedlleg  Date:  12/04/93 
7514  R  idio  Road 

,  ZA,  Co:  Solano,  Zip:  95620-9653 
:  Surplus 
Conm»  nt:  787.53  acres  with  7  bldgs.,  most 

recei  t  use — ^transmitter  site. 
GSA  N ».:  9-Z-CA-1162B 

Colorai  'o 
Buildii  gs 

Formei  AF  Finance  Center,  Property  #: 
5493  10011,  Fed  Reg  Date:  12/04/93 

3800  Y  )rk  Street 

Denver  CO,  Co:  Denver,  Zip:  80205- 

Status:  Excess 

Comm«  nt:  293,932  sq.  ft.,  1-story  timber 
fram(  with  masonry  exterior,  fair 
cond  tion,  most  recent  use — storage,  office, 
rehal 

GSA  N  I.:  7-GR-CO-468-D 

Massacftusetts 

Land 

Por.  of  Former  Navy  Ammo.  Ph..  Property  #: 
5490  10017,  Fed  Reg  Date:  12/04/93 
^ame:  Fort  Hill 
Street 

,  MA.  Co:  Plymouth,  Zip:  02043- 
Across  from  Bus  Company  Parking 
e. 

Sxcess 
Comment:  1.129  acres,  gravel  pavement,  most 
use — parking  lot 
:  2-GR-MA-591B 


Hil 


Project 
Fort 
Hingh 
Locati(^ 

Garai 
Status 


an. 


recet t 

GSA  N(  K 


Minnes  ota 


Buildi 
Coast  duard 


I  East 


igs 


Family  Housing,  Property  #: 
5492$0007,  Fed  Reg  Date:  12/04/93 
Hamilton  Avenue 
MN,  Co:  Lake  of  the  Woo*,  Zip: 


404  EaU 
Baudet  e 

5662  I- 
Status:  excess 
Commj  nt:  1333  sq.  ft..  1-story  wood  frame 

resid  snce 
GSA  N(  1.:  2-U-MN-503-E 
Coast  C  uard  Family  Housing,  Property  #: 

5492  10008,  Fed  Reg  Date:  12/04/93 
406  Eai  t  Hamilton  Avenue 
Baudet  e,  MN.  Co:  Lake  of  the  Woods,  Zip: 

5662  1- 
Status:  Excess 
Comme  nt:  1633  sq.  ft.,  1-story  wood  frame 

resid  mce 
GSA  N(  . :  2-U-MN-503-E 
Coast  C  aard  Family  Housing,  Property  #: 

5492J0009,  Fed  Reg  Date:  12/04/93 
Hamilton  Avenue 
,  MN,  Co:  Lake  of  the  Woods,  Zip: 


408 
Baudctfe 

5662 
Status:  Excess 
Conun<  nt:  1633  sq.  ft.,  1-story  wood  frame 

resid  nee 
GSA  N(  .;  2-U-MN-503-E 
Coast  G  jard  Family  Housing.  Property  #: 

5492|0010,  Fed  Reg  Date:  12/04/93 


418  East  Hamilton  Avenue 

Baudette.  MN,  Co:  Lake  of  the  Woods,  Zip: 

56623- 
Status:  Excess 
Comment:  1633  sq.  ft.,  1-story  wood  frame 

residence 
GSA  No.:  2-U-MN-503-E 

Ohio 
Land 

Portion,  Camp  Sherman  Range,  Property  *: 
549310004,  Fed  Reg  Date:  12/23/93 

Approximately  1  mile  north  of  Chillicothe 

Springfleld.  OH,  Co:  Ross,  Zip: 

Status:  Excess 

Comment:  4.674  acres,  potential  utilities, 
previously  leased  by  non-profit  for 
homeless  assistance  use 

GSA  No.:  2-GR-OH-433B 

Oklahoma 
Land 

Parcel  7,  Property  #:  319010869,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  6 

OK.  Co:  Cherokee.  Zip:  74434 
Status:  Surplus 
Comment:  16.31  acres;  potential  utilities; 

most  recent  use — recreational  and 

development. 
GSA  No.:  7-D-OK-0442E-0001 
Parcel  14,  Property  #:  319010870.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  20 

OK,  Co:  Cherokee,  Zip:  74434 
Status:  Surplus 
Comment:  52.09  acres;  potential  utilities; 

subject  to  haying/grazing  leases;  most 

recent  use — recreational  and  development. 
GSA  No.:  7-D-OK-0442E-0002 
Parcel  15,  Property  #:  319010871,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  22 

OK,  Co:  Cherokee,  Zip:  74434 
Status:  Surplus 
Comment:  7.51  acres;  potential  utilities;  most 

recent  use — recreational. 
GSA  No.:  7-D-OK-0442E-0003 
Parcel  28,  Property  #:  319010877,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  35 

OK,  Co:  Mayes,  Zip:  74434 
Status:  Surplus 
Comment:  36.59  acres;  potential  utilities; 

most  recent  use — recreational. 
GSA  No.:  7-D-OK-0442E-0005 
Parcel  75.  Property  #:  319010887.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  16 

OK,  Co:  Mayes,  Zip:  74434 
Status:  Surplus 
Comment:  45  acres;  potential  utilities;  subject 

to  haying  lease  and  flowage  easement;  most 

recent  use — recreational. 
GSA  No.:  7-I>-CK-0442E-0009 


Parcel  88,  Property  #:  319010899.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  7 

OK,  Co:  Wagoner.  Zip:  74434 
Status:  Surplus 
Comment:  14  acres;  potential  utilities;  subject 

to  grazing  lease;  most  recent  use — 

recreational. 
GSA  No.:  7-D-OK-0442E-0010 
Parcel  89.  Property  #:  319010900.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  7 

OK.  Co:  Wagoner,  Zip:  74434 
Status:  Surplus 
Comment:  16.  acres;  potential  utilities; 

subject  to  grazing  lease  and  flowage 

easement;  most  recent  use — recreational 
GSA  No.:  7-D-OK-0442E-0011 
Parcel  95.  Property  #:  319010906,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  33 

OK,  Co:  Wagoner.  Zip:  74434 
Status:  Surplus 
Conunent:  8  acres;  potential  utilities;  most 

recent  use — recreational 
GSA  No.:  7-D-OK-0442E-0012 
Parcel  43.  Property  »:  319011371.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  11 

OK,  Co:  Mayes.  Zip:  74434 
Status:  Surplus 
Comment:  125  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
GSA  No.:  7-D-OK-0442E-O006 
Parcel  49.  Property  »:  319011377.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
fort  Gibson  Lake 
Section  15 

OK.  Co:  Mayes.  Zip:  74434 
Status:  Surplus 
Comment:  26.94  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
GSA  No.:  7-D-OK-0442E-0007 
Parcel  61.  Property  »:  319011389,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  13 

OK,  Co:  Mayes,  Zip:  74434 
Status:  Surplus 
Comment:  54  acres;  potential  utilities;  subject 

to  flowage  easement;  most  recent  use — 

recreation. 
GSA  No.:  7-D-OK-O442E-0008 
Parcel  99,  Property  #:  319011400,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  21 

OK,  Co:  Wagoner.  Zip:  74434 
Status:  Surplus 
Comment:  5  acres;  small  creek  oh  land;  most 

recent  use — recreation. 
GSA  No.:  7-D-OK-0442E-0013 


Parcel  102.  Property  #:  319011403.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Fort  Gibson  Lake 
Fort  Gibson  Lake 
Section  33 

OK,  Co:  Wagoner,  Zip:  74434 
Status:  Excess 
Comment:  7  acres;  subject  to  grazing  lease; 

most  recent  use — recreation. 
GSA  No.:  7-D-OK-0442E-0014 

Washington 
Land 

Asotin  Quarry- Lower  Lock  k  Dam.  Property 
#:  549340001.  Fed  Reg  Date:  12/10/93 

West  of  Upriver  Road 

Asotin.  WA.  Co:  Asotin.  Zip:  99402 

Status:  Excess 

Conunent:  39.42  acres,  access  easement,  most 
recent  use — rock  quarry 

GSA  No.:  9-D-WA-824K 

Navy 

California 
Land 

NAVAIR  Manor,  Property  #:  779240020,  Fed 

Reg  Date:  12/04/93 
Naval  Air  Station,  Off-site  component 
Moffett  Field 

Sunnyvale,  CA,  Co:  Santa  Clara,  Zip:  94035- 
Status:  Excess 
Comment:  7.19  acres,  improved  w/paved 

streets  and  sidewalks. 

Buildings 

Bldg.  9001,  Property  »:  779320001,  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

Conunent:  435.000  sq.  ft.,  4-story,  concrete, 
most  recent  use — hospital/clinic,  presence 
of  asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg  9002.  Property  «:  779320002,  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

Comment:  13500  sq.  ft.,  2-story,  concrete, 
most  recent  use — barracks,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9003,  Property  »:  779320003,  Fed  Reg 
Date:  12/04/93 

Long  Beach  Nava|  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

4980  sq.  ft.,  1-story,  concrete,  most  recent 
use — barracks,  presence  of  asbestos, 
possible  seismical  upgraded  needed, 
scheduled  to  be  vacated  4/1/94. 

Bldg.  9004,  Property  »:  779320004.  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach.  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess  \ 

Conunent:  1023  sq.  ft.,  1-story,  metal,  most 
recent  use — carpentry  shop,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 


Bldg.  9005,  Property  #:  77932005.  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

Comment:  1120  sq.  ft.,  1-story,  concrete,  most 
recent  use — weight  room,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9006,  Property  #:  779320006.  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

Comment:  1200  sq.  ft.,  1-story,  metal,  most 
recent  use — warehouse,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9023,  Property  «:  779320007.  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach.  CA.  Co:  Los  Angeles.  Zip: 
90822-5199 

Status:  Excess 

Conunent:  1531  sq.  ft..  1-story,  metal,  most 
recent  use — metal  shop,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9024,  Property  #:  779320008,  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles.  Zip: 
90822-5199 

Status:  Excess 

Conunent:  3630  sq.  ft..  1 -story,  concrete,  most 
recent  use — ^miivimart,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9025,  Property  »:  779320009,  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 
90822-5199 

Status:  Excess 

Comment:  8079  sq.  ft..  1-story,  metal,  most 
recent  use — warehouse,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  9026,  Property  #:  779320010.  Fed  Reg 
Date:  12/04/93 

Long  Beach  Naval  Hospital 

Long  Beach.  CA.  Co:  Los  Angeles.  Zip; 
90822-5199 

Status:  Excess 

Conunent:  2240  sq.  ft..  1 -story,  metal,  most 
recent  use — gas  station,  presence  of 
asbestos,  possible  seismical  upgrade 
needed,  scheduled  to  be  vacated  4/1/94. 

Bldg.  50,  Annex  Area,  Property  »:  779320022. 
Fed  Reg  Date:  12/04/93 

Naval  Postgraduate  School 

Monterey,  CA,  Co:  Monterey.  Zip:  93943- 

Status:  Underutilized 

Comment:  252  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  secured  area  w/altemate 
access.  5%  in  airp>ort  runway,  most  recent 
use — storage. 

Bldg.  25.  Annex  Area.  Property  #:  779320023. 
y    Fed  Reg  Date:  12/04/93 
^Naval  Postgraduate  School 

Monterey,  CA,  Co:  Monterey.  Zip:  93943- 

Status:  Unutilized 


Comment:  1512  sq.  ft,  1-stoiy  wood  frame, 
most  recent  use— child  care  center,  secured 
area  w/alternate  access 

Georgia 
Land 

Naval  Submarine  Base,  Property  •: 
779010229.  Fed  Reg  Date:  12/04/93 

Project  Name:  Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay,  GA,  Co:  Camden,  Zip:  31547- 

Status:  Unutilized 

Comment:  111.57  acres;  areas  may  be 
environmentally  protected;  secured  area 
with  alternate  access. 

Hawaii  > 

Buildings 

Bldg.  387.  Radio  Trans.  Fac.  Property  #: 

779240011,  Fed  Reg  Date:  12/04/93 
Lualualei,  Naval  Station,  Eastern  Pacific 
VVahiawa,  HI,  Co:  Honolulu.  Zip:  96786-3050 
Status:  Unutilized 

Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only 
Bldg.  466,  Radio  Trans.  Fac.  Property  »: 

779240012,  Fed  Reg  Date:  12/04/93 
Luahialei,  Naval  Station,  Eastern  Pacific 
Wahiawa.  HI.  Co:  Honolulu,  Zip:  96786-3050 
Status:  Unutilized 

Comment:  100  sq.  ft,  1-story,  needs  rehab, 
most  recent  use — gas  station,  off-site  use 
only 

Bldg.  5.  Radio  Trans.  Facility.  Property  t: 

779310001.  Fed  Reg  Date:  12/04/93 
Naval  Computer  &  Telecommunications  Area 
VVahiawa,  HI.  Co:  Honolulu.  Zip:  96786-3050 
Status:  Unutilized 

Comment:  12046  sq.  ft.,  one  story,  needs 
rehab,  access  restrictions,  mo&^jecent 
use — offices.  oS-site  use  only. 

Bldg.  31,  Radio  Trans  Facility,  Property  t: 

779310002,  Fed  Reg  Date:  12/04/93 
Naval  Computer  &  Telecommunications  Area 
Wahiawa,  HI.  Co:  Honolulu.  Zip:  96786-3050 
Status:  Unutilized 

Comment:  640  sq.  ft.,  1  story,  access 
restrictions,  need  repairs,  most  recent 
use — storage,  off-site  use  only. 

Bldg.  33,  Radio  Trans.  Facility,  Property  •: 

779310003,  Fed  Reg  Date:  12/04/93 
Naval  Computer  &  Telecommunications  Area 
Wahiawa,  HI,  Co:  Honolulu,  Zip:  96786-3050 
Status:  Unutilized 

Comment  1536  sq.  ft.,  1  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  64.  Radio  Trans  Facility.  Property  «: 

779310004.  Fed  Reg  Date:  12/04/93 
Naval  Computer  &  Telecommunications  Area 
VVahiawa.  HI.  Co:  Honolulu.  Zip:  96786-3050 
Status:  Unutilized 

Comment:  3612  sq.  ft,  1  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  429.  Radio  Trans  Facility.  Property  •: 

779310006.  Fed  Reg  Date:  12/04/93 
Naval  Computer  &  Telecommunications  Area 
Wahiawa.  HI.  Co:  Honolulu,  2Up:  96786-3050 
Status:  Unutilized 

Comment:  13950  sq.  ft.,  3  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
barracks,  off-site  use  only. 

Bldg.  430.  Radio  Trans  Facility.  Property  »: 

779310007.  Fed  Reg  Date:  12/04/93 


Naval  Computer  &  Telecommunications  Area 
VVahiawi  HI.  Co:  Honolulu.  Zip:  96786-3050 
Status:  ifnutilized 
Comment:  2680  sq.  ft..  1  story,  access 

restric  ions,  needs  rehab,  most  recent  use — 

dinin]  facility,  off-site  use  only. 

Maine 

Buildin(  s 

Naval 
Fed 
Project 


Ar 


Rg 


■  Station,  Property  #:  779010110, 
;  Date:  12/04/93 
riame:  Transmitter  Site 
Transmilter  Site  \ 

Road  '  » 

Brunswick,  ME,  Co:  Cumberland.  Zip: 


04053f 
Status 
Comme4t: 


l|nderutilized 
:  7,270  sq.  ft,  1  story  bldg,  most 

structural  deficienccs. 


recent  use — storage, 

IN  3, 


Parcel 

Date: 
Naval 
Tops: 
Status 
Comme4t 

faci 

Bldg. 


3.  Property  #:  779120001.  Fed  Reg 
2/04/93 
1  A  r  Station  Topsham  Annex 
shall  I,  ME,  Co:  Sagadahoc,  Zip:  04086- 
Qemolished 
:  1900  sq.  ft.  abandoned  storage 
iliti,  poor  condition  on  4.31  acres. 

33 1,  Naval  Air  Station,  Property  #: 

77924  )013.  Fed  Reg  Date:  12/04/93 
Topshan  I  Annex 

Brunswi  :k,  ME,  Co:  Sagadahoc,  Zip: 
Status:  t  xcess 
Commei  t:  1248  sq.  ft.,  1-story,  most  recent 

use — ( iffice  building,  off-site  use  only 
Bldg.  33 ),  Naval  Air  Station,  Property  »: 

77924  )014,  Fed  Reg  Date:  12/04/93 
Topshai  I  Annex 

Brunswi  :k,  ME,  Co:  Sagadahoc.  Zip: 
Status:  I  xcess 
Commei  it  12672  sq.  ft,  2-story,  most  recent 

use — I  iffice  building,  off-side  use  only 


l^o, 


Oklaho^ 
Land 

Parcel 

Reg 
Project 
Fort  Gi 
Section 
Wagone 
Status: 
Comment 

most 
GSANa 


Rhode  I  land 


Buildi 
Parcel 


Naval 
Davisvi 
Status 
Comment: 

90 

incs. 

chapel 


Dite: 


Parcel  5 

Reg 
Naval 
Davisvi 
Status 
Commeiit: 

fair 


Dite 


.  18,  Property  #:  219013808,  Fed 
:  12/04/93 
lame:  Port  Gibson  Lake 

I  Lake 
>2 
Co.,  OK,  Co:  Wagoner,  Zip: 
•urplus 

:  8.77  acres;  subject  to  grazing  lease; 
I  ecent  use — recreation. 
:  7-D-OK-O442E-0004 


^  9 


2  (Portion— 51  Bldgs.).  Property  t: 
77931  5030.  Fed  Reg  Date:  1 2/04/93 
Construction  Biattalion  Center 
,  RI.  Co:  Kent.  Zip:  02654-1 161 
xcess 
1-4  story,  presence  of  asbestos,  on 
portion  u/superfund  cleanup  site, 
heater,  admin,  barracks,  storage. 
.  warehouses,  scheduled  to  be 
acat^d  3/94. 


I  aa  9s 


(1  bldg.).  Property  »:  779310032,  Fed 
12/04/93 
Construction  Battalion  Center 
le.  RI.  Co:  Kent.  Zip:  02854-1161 
Ixcess 
:  1  story,  telephone  exchange  bldg.. 
condition,  presence  of  asbestos. 
.<K:hcdMled  to  be  vacated  3/94. 


Texas 
Land 

Peary  Point  #2.  Property  «2:  779030001,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Naval  Air  Station 
Naval  Air  Station 
Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 

5000 
Status:  Excess 
Comment:  43.48  acres;  60%  of  land  under 

lease  until  8/93. 
GSA  No.:  7-N-TX-402-V 

VA 

Alabama 
Land 

VA  Medical  Center,  Property  #:  979010053, 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VAMC 

Tuskegee,  AL,  Co:  Macon,  Zip:  36083- 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 

Center,  potential  utilities,  imdeveloped. 

Buildings 

Bldg.  19,  VA  Medical  Center,  Property  #: 
979220006,  Fed  Reg  Date:  12/04/93 

Tuskegee,  AL.  Co:  Macon.  Zip:  36083- 

Status:  Underutilized 

Comment:  Portion  of  a  5320  sq.  ft.  4-stoiy 
structure. 

California 
Land 

Land.  Property  •:  979240001.  Fed  Reg  Date: 

12/04/93 
4150  Clement  Street 
San  Francisco.  CA.  Co:  San  Francisco.  Zip: 

94121- 
Status:  Underutilized 
Comment:  4  acres;  landslide  area. 

Buildings 

Bldg.  20— VA  Medical  Center.  Property  »: 
979210003.  Fed  Reg  Date:  12/04/93 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles,  CA,  Co:  Los  Angeles,  Zip: 
90073- 

Status:  Unutilized 

Conmient:  8758  gross  sq.  ft,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines 

Bldg.  13,  VA  Medical  Center,  Property  »: 
979220001,  Fed  Reg  Date:  12/04/93 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles,  CA,  Co:  Los  Angeles,  Zip: 
90073- 

Status:  Underutilized 

Comment:  portion  of  66.165  sq.  ft.  bldg.. 
needs  major  rehab.,  no  util...  pros,  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive  ^ 
material  nearby. 

Bldg.  156.  VAMC.  Property  #:  979230015. 

Fed  Reg  Date:  12/04/93 
Wilshire  and  Sawtelle  Blvds. 
Los  Angeles,  CA,  Co:  Los  Angeles.  Zip: 

90073- 
Status:  Underutilized 
Comment:  portion  of  39,454  sq.  ft.  bldg.. 

presence  of  asbestos,  needs  rehab,  seismic 

reinforcement  deHciencies,  in  his.  district. 
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potentially  hazardous  due  to  nearby 
radioactive  material. 

Indiana 
Buildings 

Bldg.  140,  VAMC.  Property  #:  979230007. 

Fed  Reg  Date:  12/04/93 
East  38th  Street 

Marion.  IN.  Co:  Grant,  Zip:  46952- 
Status:  Underutilized 
Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house,  access 

restrictions. 

Louisiana 
Land 

Land— 8.27  acres.  Property  »:  979010009.  Fed 
Reg  Date:  12/04/93 

Project  Name:  VA  Medical  Center 

VA  Medical  Center 

Alexandria.  LA.  Co:  Rapides.  Zip:  71301- 

Status:  Unutilized 

Comment:  8.27  acres,  heavily  wood  with 
natural  drainage  ravine  across  property, 
most  recent  use — recreation/buffer  area. 

Maryland 
Land 

VA  Medical  Center,  Property  #:  979010020, 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
9500  North  Point  Road 

Fort  Howard,  MD,  Co:  Baltimore,  Zip:  21052- 
Status:  Underutilized 
Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

Dump  site  for  leaves. 

.  Pennsylvania 
Buildings 

Bldg.  25— VA  Medical  Center,  Property  #: 
979210001,  Fed  Reg  Date:  12/04/93 

Delafield  Road 

Pittsburgh,  PA,  Co:  Allegheny,  Zip:  15215- 

Status:  Unutilized 

Comment:  3215  sq.  ft.,  3-story  wood  frame 
residence,  needs  repair,  subject  to  historic 
preservation  requirements 

Texas 
Land 

Land,  Property  #:  979010079.  Fed  Reg  Date: 

12/04/93 
Project  Name:  Olin  E.  Teague  Veterans 

Center. 
Olin  E.  Teague  Veterans  Center 
1901  South  1st  Street 
Temple.  TX.  Co:  Bell.  Zip:  76504- 
Status:  Underutilized 
Comment:  13  acres,  portion  formcriy  landfill. 

portion  near  flammable  materials,  railroad 

crosses  property,  potential  utilities. 

VA  Medical  Center.  Property  «:  979010081. 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
4800  Memorial  Drive 
Waco.  TX,  Co:  McLennan.  Zip:  7671 1- 
Status:  Underutilized 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use — parking  lot. 


Wisconsin 
Land 

VA  Medical  Center,  Property  #:  979010054. 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
County  Highway  E 
Tomah,  WI,  Co:  Monroe,  Zip:  54660- 
Status:  Underutilized 
Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Buildings 

Bldg.  8,  Property  »:  979010056,  Fed  Reg  Date: 
12/04/93 

Project  Name:  VA  Medical  Center 

VA  Medical  Center 

County  Highway  E 

Tomah,  Wl,  Co:  Monroe,  Zip:  54660- 

Status:  Underutilized 

Comment:  2200  sq.  ft,  2  storv  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Air  Force 

California 
Land 

Camp  Kohler  Annex,  Property  »:  189010045, 

Fed  Reg  Date:  12/04/93 
Project  Name:  McClellan  AFB 
McClellan  AFB 
Sacramento,  CA,  CO:  Sacramento,  Zip: 

95652-5000 
Status:  Unutilized 
Reason:  Change  in  AF  mission. 
Norton  Com.  Facility  Annex,  Property  #: 

189010194,  Fed  Reg  Date:  12/04/93 
Project  Name:  Norton  Com.  Facility  Annex 
Norton  AFB 

Sixth  and  Central  Streets 
Highland.  CA,  Co:  San  Bernardino,  Zip:  -^ 

92409-5045 
Status:  Excess 
Reason:  Leased  by  "Baseline  Little  League". 

Buildings 

Hawes  Site  (KHGM).  Property  #:  189010084, 

Fed  Reg  Date:  12/04/93 
Project  Name:  Hawes  Site 
March  AFB 
Hinckley,  CA,  Co:  San  Bernardino,  Zip: 

92402- 
Status:  Unutilized 
Reason:  Contamination  being  cleaned  up. 

Michigan 
Buildings 

Bldg.  20,  Property  #:  189010775,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Kevtreenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  21,  Property  #:  189010776,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip;  49913 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  22,  Property  t:  189010777,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 


Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease 

Bldg.  28,  Property  »:  189010778.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  40,  Property  #:  189010780,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 

Bldg.  41,  Property  »:  189010781,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  42,  Property  #:  189010782,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  43.  Property  9: 189010783,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  44,  Property  #:  189010784.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  Ml.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  45.  Property  »:  189010785.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  47,  Property  #:  189010787.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  48,  Property  »:  189010788,  Fed  Reg 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet,  Ml.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 

Bldg.  49,  Property  »:  189010789.  Fed  R.«g 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet,  Ml.  Co:  Keweenaw.  Zip;  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  50,  Property  #:  189010790.  Fed  Reg 

Date:  12/04/93 


^ 


Calumel 

Status: 

Reason 
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Bldg. 

Date: 
Calumel 
Calume 
Status: 
Reason 
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Bldg 

Date 
Calumel 
Calume  , 
Status: 
Reason: 
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Calumet  Air  Force  Station  Status: 

Calumet.  Ml,  Co:  Keweenaw.  Zip:  49913-  Reason 

Status:  Excess  Bldg.  1, 

Reason:  Renewal  of  lease 
Bldg.  14.  Property  *:  189010833.  Fed  Reg 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess  Bldg.  1 

Reason:  Renewal  of  lease  Date: 

Bldg.  16.  Property  »:  169010834,  Fed  Reg  Calumet 

Date:  12/04/93  Calumel 

Calumet  Air  Force  Station  Status: 

Calumet.  MI,  Co:  Keweenaw.  Zip:  49913-  Reason: 

Status:  Excess  Bldg.  li 

Reason:  Renewal  of  lease  Date: 

Bldg.'  9,  Property  »:  189010835.  Fed  Reg  Date:     Calumet 

12/04/93  Calumel 

Calumet  Air  Force  Station  Status: 

Calumet,  MI.  Co:  Keweenaw.  Zip:  49913-  Reason 

Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  11.  Property  t:  189010837.  Fed  Reg 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  12,  Property  »:  189010838.  Fed  Reg 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet.  Ml,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  13.  Property  #:  189010839.  Fed  Reg 

Date:  12/04/93 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  5.  Property  »:  189010840.  Fed  Reg  Date: 

12/04/93 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  6.  Property  *:  189010841,  Fed  Reg  Date: 

12/04/93 
Calumet  Air  Force  Station 
Calumet.  Ml.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  7.  Property  »:  189010842,  Fed  Reg  Date: 

12/04/93 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw.  Zip:  4991 3- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  8.  Pn)perty  «:  18901084.3.  Fed  Reg  Date: 

12/04/93 
Calumet  Air  Force  Station 
(^lumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Reason;  Renewal  of  lease  Bldg 

Bldg.  4,  Pn:>perty  #:  189010844,  Fed  Reg  Date:         Date: 

12/04/93  Project 

Calumet  Air  Force  Station  Calume 

Calumet,  MI,  Co:  Keweenaw.  Zip:  49913-  Calume 

Status:  Excess  Status 

Reason:  Renewal  of  lease  Reason 

Bldg.  3.  Property  »:  189010845.  Fed  Rt^g  Date:     Bldg 

12/04/93  Date: 

Calumet  Air  Force  Station  Project 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913-  Calume 


I  xcess 
Renewal  of  lease 
>roperty  *:  189010846,  Fed  Reg  Date: 


12/04i  93 
Calumel)  Air  Force  Station 

Ml,  Co:  Keweenaw.  Zip:  49913- 
^cess 
Renewal  of  lease 


Sb,  Property  #:  189010857.  Fed  Rog 

.2/04/93 

Air  Force  Station 

MI,  Co:  Keweenaw,  Zip:  49913- 
^cess 

Renewal  of  lease 

Property  #:  189010864,  Fed  Reg 

2/04/93 

Air  Force  Station 

MI,  Co:  Keweenaw,  Zip:  49913- 
^cess 

Renewal  of  lease 


Property  #:  189010867,  Fed  Reg 
2/04/93 

Air  Force  Station 
MI.  Co:  Keweenaw,  Zip:  49913- 
I  xcess 
Renewal  of  lease 


Property  9:  189010868.  Fed  Reg 
.2/04/93 

Air  Force  Station 
MI.  Co:  Keweenaw.  Zip:  49913- 
I  xcess 
Renewal  of  lease 


Bldg. 

Date: 
Calumel 
Calume 
Status: 
Reason 


34, 


Bldg. 

Date: 
Calume 
Calume 
Status: 
Reason 


3; 


Bldg 

Date 
Calume 
Calume 
Status: 
Reason 


3< 


Bldg. 
Date 

Calume 
Calume 
Status: 
Reason 


2(2 


Bldg. 

Date: 
Project 
Calume 
Calume 
Status 
Reason 


Property  «:  189010869,  Fed  Reg 
12/04/93 

Air  Force  Station 

.  MI.  Co:  Keweenaw,  Zip:  49913- 

xcess 

Renewal  of  lease 


Property  #:  189010870,  Fed  Reg 
12/04/93 

Air  Force  Station 
.  Ml.  Co:  Keweenaw.  Zip:  49913- 
jccess 
Renewal  of  lease 


.  Property  »:  189010871,  Fed  Reg 
12/04/93 

Air  Force  Station 

MI.  Co:  Keweenaw,  Zip:  4991 3-» 
Ixcess 
Renewal  of  lease 


Property  #:  189010874.  Fed  Reg 
12/04/93       . 

Air  Force  Station 

,  MI.  Co:  Keweenaw.  Zip:  49913- 

.xcess 

Renewal  of  lease 


.  Property  #:  189010880.  Fed  Reg 
12/04/93 
Jame:  Calumet  Air  Force  Station 

Air  Force  Station 

.  Ml.  Co:  Keweenaw.  Zip:  49913- 

jccess 

Renewal  of  lease 


2(  3 


,  Property.*:  189010881.  Fed  Reg 
12/04/93 
M'ame:  Calumet  Air  Force  Station 

Air  Force  Station 

MI.  Co:  Keweenaw.  Zip:  49913- 
ixcess 
Renewal  of  lease 

Property  #:  189010882.  Fed  Reg 
12/04/93 
'iame:  Calumet  Air  Force  Station 

.Mr  Force  Station 


214 


Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease 

Bldg.  205,  Property  «:  189010883,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  206,  Property  #:  189010884.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  207,  Property  #:  189010885.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
.Bldg.  153,  Property  #:  189010886,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  Ml,  Co:  Keweenaw.  Zip:  4991 3- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  154,  Property  #:  189010887.  Fed  R^ 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Reason:  Renewal  of  lease 
Bldg.  157.  Property  #:  189010888,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913-  . 
Status:  Excess 
Reason:  Renewal  of  lease 

Missouri 
Buildings 

Jefferson  Barracks  ANG  Base.  Property  #: 
189010081.  Fed  Reg  Date:  12/04/93 

Project  Name:  Missouri  National  Guard 

Missouri  National  Guard 

1  Grant  Road 

St.  Louis.  MO,  Co:  St.  Louis,  Zip:  63125-4118 

Status:  Underutilized 

Reason:  Vehicle  fuel  stations/fuel  storage. 
Flooded  area  ■ 

Nebraska 
Buildings 

Bldg.  4.  Hastings  Family  Hsg..  Property  9: 

189320059,  Fed  Reg  Date:  12/04/93 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  500.  Property  »:  189320060.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  502.  Property  #:  189320061.  Fed  Reg 
Date:  12/04/93 


Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings,  NE,  Co:  Adams,  Zip:  68901- 

Status:  Excess 

Reason:  Subject  to  special  legislation 

Bldg.  504,  Property  #:  189320062,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
/  Status:  Excess 
Reason:  Subject  to  special  legislation 
Bldg.  506,  Property  #:  189320063,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  507.  Property  #:  189320064,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  509,  Property  •:  189320065,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 
Reason:  Subject  to  special  legislation 

Bldg.  511,  Property  »:  189320066.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  512,  Property  #:  189320067,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
.    Bldg.  515.  Property  #:  189320068,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing  .,    * 

Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  517,  Property  #:  189320069,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  519,  Property  »:  189320070,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  521,  Property  »:  189320071.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 


Reason:  Subject  to  special  legislation 
Bldg.  523.  Property  #:  189320072,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  525,  Property  t:  189320073.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  S(X)ring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  M901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  526,  Property  t:  189320074,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  529,  Property  •:  189320075,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  531,  Property  #:  189320076,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  533.  Property  #:  189320077,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  534,  Property  »:  189320078,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  536,  Property  »:  189320079,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  538,  Property  »:  189320080,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  541,  Property  #:  189320081.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

.Reason:  Subject  to  special  legislation 
Bldg.  542.  Property  W:  189320082,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 


Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  544,  Property  #:  189320083,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scxtring  Site 
Hastings,  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  546,  Property  •:  189320084,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 
Reason:  Subject  to  special  legislation 

Bldg.  549,  Propeity  »:  189320085.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 
Reason:  Subject  to  special  legislation 

Bldg.  550,  Property  •:  189320086.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  552,  Property  #:  189320087,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  S<x)ring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  553.  Property  •:  189320088,  Fed  Reg 

Date:  12/04/93 
Hastings  FamilyJ-Iousing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  555.  Property  »:  189320089,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co;  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  557.  Property  »:  189320090,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  558.  Property  #:  189320091.  Fed  Reg 

Date:12,'04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  560.  Property  9: 189320092,  Fed  R^? 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 
Reason:  Subject  to  special  legislation 


27  Detached  Garages,  Property  #:  189320093, 

Fed  Reg  Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  17,  Property  *:  1S9320094,  Fed  Reg 

Date:  12/04/93 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  16,  Property  #:  189320095.  Fed  Reg 

Date:  12/04/93 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  18,  Property  »:  189320096,  Fed  Reg 

Date:  12/04/93 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  6.  Property  *:  189320097,  Fed  Reg  Date 

12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams.  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  547,  Property  •:  189320098,  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings,  NE,  Co:  Adams,  Zip:  68901- 
Status:  Excess 

Reason:  Subject  to  special  legislation 
Bldg.  604.  Property  «:  189320099.  Fed  Reg 

Date:  12/04/93 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings.  NE.  Co:  Adams.  Zip:  68901- 
Status:  Excess 
Reason:  Subject  to  special  legislation 

New  Hampshire 
Buildings 

Bldg.  114.  Property  »:  189320055,  Fed  Reg 

Date;  12/04/93 
New  Boston  Air  Force  Station 
Amherst.  NH,  Co:  Hillsborough,  Zip:  03031- 

1514 
Status:  Excess 
Reason:  Ongoing  installation  mission 

consideration 
Bldg.  115.  Property*:  189320056.  Fed  Reg 

Date:  12/04/93 
New  Boston  Air  Force  Station 
Amherst.  NH.  Co:  Hillsborough.  Zip:  03031- 

1514 
Status:  Excess 
Reason:  Ongoing  installation  mission 

consideration 

Bldg.  127.  Property*:  189320057.  Fed  Reg 

Date:  12/04/93 
New  Boston  Air  Force  Station 
Amherst.  NH.  Co:  Hillsborough.  Zip:  03031- 

1514 
Status:  Excess 
Reason:  Ongoing  installation  mission 

consideration 


Texas 

Buildings 

Bldg.  605. 

Date:  12i04/93 
Project  Nai  ae 
Brooks  Air 
San  Anton  o 
Status:  Unitil 
Reason 


•roperty  »:  189110090.  Fed  Reg 


Bldg.  696. 

Date:  12J04/93 
Project  Nai  ne; 
Brooks  Ait 
San  Anton  o, 
Status:  Un  itilized 
Reason:  ch  mge 


:  Brooks  Air  Force  Base 
Force  Base 

TX.  Co:  Bexar,  Zip:  78235- 
ilized 

in.agency  mission 
Property  #:  189110091,  Fed  Reg 


ch  mge 


Bldg.  697. 

Date:  12J04/93 
Project  Na  ne 
Brooks  Ail  Force 
San  Anton  o, 
Status:  Unptilized 
Reason 


m  agency  mission 
Property  «:  189110092,  Fed  Reg 


ch  mge  i 


in  agency  mission 
Property  #:  189110093,  Fed  Reg 
04/93 
Naine:  Brooks  Air  Force  Base 
Force  Base 
Antonfo,  TX,  Co:  Bexar,  Zip:  78235- 


Bldg.  698. 
Date:  12 
Project 
Brooks  Ail 
San 

Status:  Unutilized 
Reason: 


cb  mge  in  agency  mission    . 
Property  #:  189110094,  Fed  Reg 


Air  Forcfr^C 

Arkansas 

Land 

20  Outdoor 


ill 


Eaker  Air 
Blythevi 

5000 
Status: 
Reason:  R4cord 


Eaker  Air 
Blythevilli 

5000 
Status: 

Reason:  Leased 
10  (Capeh  irt) 


ill  : 


Eaker  Air 
Blythevi 

5000 
Status:  Excess 
Reason 

100  (Appibpi 


Brooks  Air  Force  Base 
Force  Base 

TX,  Co:  Bexar,  Zip:  78235- 


:  Brooks  Air  Force  Base 

Base 
TX,  Co:  Bexar.  Zip:  78235- 


Bldg.  699 

Date:  12J04/93 
Project  Na  ne 
Brooks  Ail 
San  Anton  io, 
Status:  Un  itilized 
Reason:  ct  ange  in  agency  mission 


:  Brooks  Air  Force  Base 
Force  Base 

TX,  Co:  Bexar,  Zip:  78235- 


Recreation  Areas,  Property  #: 
199210<)47,  Fed  Reg  Date;  12/04/93 
'orce  Base 
,  AR.  Co:  Mississippi.  Zip:  72317- 


Exi  ess 


of  decision  on  disposal 
Proierty  »:  199210079.  Fed  Reg  Date: 


brce  Base 

.  AR.  Co:  Mississippi.  Zip:  72317- 


Land 

12/04/9 
Eaker  Air 
Blythevill 

5000 
Status:  Exf  ess 
Reason:  L(  ased  to  local  community 

Buildings 
818  (Capebart) 


Family  Housing,  Property  #: 
199210040.  Fed  Reg  Date;  12/04/93 
orce  Base 
.  AR.  Co:  Mississippi.  Zip:  72317- 


Ex  ess 


to  local  conmiunity 
SF  Housing,  Property  #: 
199210(j41.  Fed  Reg  Date;  12/04/93 
brce  Base 
.  AR.  Co:  Mississippi.  Zip:  72317- 


to  the  local  community 
riated)  Family  Hsg.,  Property  #: 
199210442.  Fed  Reg  Date;  12/04/93 


Eaker  Air  Force  Base  .» 

Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
13  Security  Related  Facilities,  Property  #: 

199210044,  Fed  Reg  Date;  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
26  Office/ Admin.  Buildings,  Property  #: 

199210045,  Fed  Reg  Date;  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
8  Indoor  Recreation  Facilities,  Property  t: 

199210046,  Fed  Reg  Date;  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  701AyB,  Property  #:  199210048,  Fed 

Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  702,  Property  »:  19921*0049,  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  703,  Property  #:  199210050,  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 

Bldg.  704,  Property  #:  199210051,  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 

Bldg.  608,  Dormitory.  Property  #:  199210052, 

Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  609.  Dormitory,  Property  #:  199210053. 

Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
BWg.  619,  Dormitory,  Property  #:  199210054, 

Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
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Reason:  Record  of  decision  on  disposal 
Bldg.  620.  Dormitory.  Property  #:  199210055. 

Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 

36  Warehouses/Multi-use  Bldgs,  Property  #: 

199210056,  Fed  Reg  Dale:  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR,  Co:  Mississippi,  Zip:  72317- 

-  5000 

Status:  Excess  ^ 

Reason:  Leased  to  local  community 

Bldg.  650,  Hospital  Facility.  Property  #: 

199210057,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  234,  Hospital  Facility,  Property  #: 

199210058,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  436,  Hospital  Facility,  Property  »: 

199210059,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  502,  Child  Care  Center.  Property  t: 

199210060,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  527,  Child  Care  Center.  Property  »: 

199210061,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  558,  Child  Care  Center,  Property  »: 

199210062,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR.  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

Bldg.  160.  Property  »:  199210063.  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  552,  Property  t:  199210064.  Fed  Rog 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  560.  Property  »:  199210065.  Fed  Reg 

DatB:  12/04/93 
Eaker  Air  Force  Base 


Blytheville.  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

9  Airfield  Related  Bldgs.,  Property  #: 
199210066,  Fed  Reg  Date:  12/04/93 

Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

3  Vehicle  Maintenance  Fac.  Property  #: 

199210068.  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR.  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
33  Fuels/Related  Storage  Fac.,  Property  #: 

199210069.  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

4  Hazardous  Storage  Bldgs.,  Property  t: 

199210070,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

10  Munitions  Facilities.  Property  »: 

199210071,  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 

Blytheville,  AR,  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  435.  Property  #:  199210072.  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Being  leased 

Bldg.  556,  Property  »:  199210073.  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville,  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  100.  Fire  Station,  Property  »: 

199210074.  Fed  Reg  Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi,  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Being  leased 

Bldg.  525.  Chapel.  Property  »:  199210075. 

Fed  Reg  Date:  12/04/93  " 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Bldg.  805.  Property  #:  199210076.  Fed  Ri^ 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR.  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  Local  community 


Bldg.  150.  Property  #:  199210077.  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR,  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
Bldg.  517,  Property  #:  199210078,  Fed  Reg 

Date:  12/04/93 
Eaker  Air  Force  Base 
Blytheville.  AR,  Co:  Mississippi.  Zip:  72317- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

California 
Land 

Fac.  #  170.  Property  #:  199120496.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Fac.  #  525.  Property  #:  199120497,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFBi  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Fac.  #  544.  Property  «:  199120498.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Fac.  #1161.  Property  #:  1991200499,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Fac.  #  1 162.  Property  #:  199120500,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoi^e  AFB.  CA.  Co;  .San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 

Reason:  Nogofiatod  sale  or  thru  public  benefit 
^    transfer 

Fat.  #  1 164.  Property  #:  199120501,  Fed  Reg 

Dato;  1.2/04/93 
George  Air  Form  Base 
Ceorgi!  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason;  NogotJHtod  s.ile  or  thru  public  benefit 

transfer 
Fac.  #  1180.  F»roporty  »:  199120502.  Fed  Reg 

Date:  12/04/93 
f  JfKirge  Air  Forco  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  bi>ncfit 

transfer 

Fac.  #  50177.  Property  •:  199120503.  Fed  Rng 
Date:  12/04/93 
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/ir 
/FB. 


Status 
Reason 

Bldg 

Date: 
Geoige 
Geoige 


50^2 


Air 


AFB. 


50:4 


Air 


AFB. 


505  7 


Air 


AFB, 


so:  a 


Air 


AFB, 


92394-  >000 


50:9 


Geoige  Air  Force  Base  Bldg 

Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip:  Date: 

92394-5000  Geoige 

Status:  Excess  Geoige 

Reason:  Negotiated  sale  or  thru  public  benefit  92394-^000 

transfer 
Fac.  «  1145,  Property  #:  199120504.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 

Status:  Excess  92394-^000 

Reason:  Negotiated  sale  or  thru  public  benefit  Status 

transfer  Reason 

Bldg.  1143.  Property  #:  19912Q505.  Fed  Reg  Bldg 

Date:  12/04/93  Date: 

George  Air  Force  Base  Geoige 

Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip:  Geoige 

92394-5000  92394-$000 

Status:  Excess  Status: 

Reason:  Negotiated  sale  or  thru  public  benefit  Reason 

transfer  Bldg. 

Land.  Property  #:  199210039.  Fed  Reg  Date:  Date: 

12/04/93  George 

26  Recreation  Areas  and  Airfield  Properties  George 

Mather  Air  Force  Base  92394-^000 

Mather,  CA,  Co:  Sacramento,  Zip:  95655-  Status: 

5000  Reason 

Status:  Excess  Bldg 

Reason:  Public  or  negotiated  sale,  or  thru  Date: 

public  benefit  transfer  Geoige 

Recreation  Areas,  Property  #:  199320055,  Fed  Geoige 

Reg  Date:  12/04/93 

Norton  Air  Force  Base  Status 

San  Bernardino,  CA,  Co:  San  Bernardino.  Reason 

Zip:  92409-  Bldg 

Status:  Excess  Date: 

Reason:  Record  of  decision  on  disposal  Geoige 

Airfield.  Property  #:  199330023,  Fed  Reg  Geoige 

Date:  12/04/93  92394-^000 
Norton,  Air  Force  Base 
San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  92409- 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 

Buildings  92394-^000 
Bldg.  5063,  Property  #:  199120001.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 

Reason:  Disposal  process  92394-|5000 

Bldg.  5064,  Property  #:  199120002,  Fed  Reg  Status; 

Date:  12/04/93  Reason 

George  Air  Force  Base  Bldg. 

George  AFB,  CA.  Co:  San  Bernaidino.  Zip:  Date: 

92394-5000  Geoige 

Status:  Excess                                      '  George 

Reason:  Disposal  process  92394-{5000 

Bldg.  5066,  Property  #:  1991 20003.  Fed  Reg  Status: 

Date:  12/04/93  Reason 

Geoige  Air  Force  Base  Bldg 

George  AFB,  CA.  Co:  San  Bernardino.  Zip:  Date: 

92394-5000  Geoige 

Status:  Excess  Geoige 

Reason:  Disposal  process  92394-|5000 

Bldg.  5067,  Property  #:  1991 20004.  Fed  Reg  Status: 

Date:  12/04/93  Reason 

Geoige  Air  Force  Base  Bldg 

George  AFB,  CA.  Co:  San  Bernardino,  Zip:  Date: 

92394-5000  Geoige 

Status:  Excess  George 

Reason:  Disposal  process  92394-15000 


.  Property  «:  199120005.  Fed  Reg 
1  2/04/93 

Force  Base  - 
CA.  Co:  San  Bernardino,. Zip: 


Ejicess 

isposal  process 

Property  #:  199120006.  Fed  Reg 
1^/04/93 
Force  Base 
.  CA,  Co:  San  Bernardino,  Zip: 


Excess 

isposal  process 
Property  #:  199120007,  Fed  Reg 
1^/04/93 
Force  Base 
.  CA.  Co:  San  Bernardino.  Zip: 


Excess 

isposal  process 

.  Property  #:  199120008,  Fed  Reg 
1^/04/93 
Force  Base 
.  CA,  Co:  San  Bernardino.  Zip: 


Excess 

isposal  process 

.  Property  #:  199120009.  Fed  Reg 
1^/04/93 
ir  Force  Base 

.  CA,  Co:  San  Bernardino,  Zip: 


Status 

Reason 

Bldg 

Date: 
George 
George 


5081 


At 


Status 

Reason 

Bldg 

Date 
George 
George 


50(3 


Air 


50(4 


At 


50(6 


A 


506  7 


A 


Excess 

isp>osal  process 

,  Property  #:  199120010.  Fed  Reg 
1^/04/93 
Force  Base 
,  CA.  Co:  San  Bernardino.  Zip: 


At 
A=B. 


E  icess 
I  lisposal  process 

.  Property  #:  199120011,  Fed  Reg 
1^/04/93 
Force  Base 
CA,  Co:  San  Bernardino,  Zip: 


A=B. 


Efcess 

isposal  process 

.  Property  #:  199120012,  Fed  Reg 
1^/04/93 
Force  Base 
.  CA.  Co:  San  Bernardino,  Zip: 


A'B. 


E;  cess 
I  isposal  process 

Property  #:  199120013.  Fed  Reg 
lt/04/93 
Force  Base 
CA.  Co:  San  Bernardino.  Zip: 


A-B. 


Excess 

isposal  process 
Property  #:  199120014,  Fed  Reg 
1^/04/93 
r  Force  Base 

CA,  Co:  San  Bernardino,  Zip: 


A-B. 


E:  cess 
I  Isposal  process 

.  Property  #:  199120015.  Fed  Reg 
1^/04/93 
r  Force  Base 
.  CA,  Co:  San  Bernardino,  Zip: 


A  =•8. 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  5088,  Property  «:  199120016.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bemarflino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5090.  Property  »:  199120017.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5096,  Property  #:  199120018,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5097.  Property  #:  199120019.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5098.  Property  #:  199120020.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5100.  Property  #:  199120021,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5102,  Property  #:  199120022.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5104,  Property  #:  199120023,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5107,  Property  »:  199120024,  Fea  heg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5065,  Property  »:  199120025,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5070.  Property  #:  199120026,  Fed  Keg 

Date:  12/04/93 
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George  Air  Force  Base 

Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5071,  Property  #:  199120027,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5073.  Property  #:  199120028,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5075.  Prooertv  #:  199120029,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Dis(>osal  process 
Bldg.  5076.  Property  #:  199120030.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

9239>4-5O00 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5082,  Property  •:  199120031,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5085.  Property  #:  199120032,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5089.  Property  *:  199120033.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5093.  Property  »:  199120034.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5101,  Property  »:  199120035,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5105.  Property  #:  199120036.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 


Reason:  Disposal  process 

Bldg.  5106.  Property  #:  199120037.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5068.  Property  *:  199120038.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5103.  Property  #:  199120039.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5108.  Property  »:  199120040,  Fed  Reg 

E^te:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5080,  Property  »:  199120041,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5091.  Property  #:  199120042.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5092,  Property  »:  199120043,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5094,  Property  «:  199120044.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5095,  Property  «:  199120045.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5099,  Property  f :  199120046,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5109,  Property  »:  199120047.  Fed  Reg 

Date:  1 2/04/93 
Geoige  Air  Force  Base 


Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5110,  Property  »:  199120048.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5111,  Property  *:  199120049,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5112.  Property  f:  199120050.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5113,  Property  #:  199120051,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5114.  Property  »:  199120052,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip; 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5115.  Property  »:  199120053.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5116.  Property  »:  199120054.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 
Bldg.  5117.  Property  »:  199120055.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co;  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 

Bldg.  5118,  Property  t:  199120056.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip:  • 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5119,  Property  «:  199120057.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co;  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 


Bldg.  5120.  Piopeity  i:  1991200S8.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernarduio,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5121.  Property  •:  199120059.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Benuodino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5122.  Piopeity  «:  199120060.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5123.  Property  i:  199120061.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5124,  Property  i:  199120062,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Statur  Excess 
Reason:  Disposal  process 

Bldg.  5125.  Property  *:  199120063.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bi^^l26.  Property  *:  199120064.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Sp: 

92394-5000 
Status:  Exoeas 
Reason:  Disposal  process 
Bldg.  5127,  Property  i:  199120065,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemafdino,  Up: 

92394-5000 
Status:  Excan 
Reason:  Disposal  process 
Bldg.  5128,  Property  •:  199120066.  Fed  Reg 

Data:  12AM/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip-. 

92394-5000 
Status:  Excesa 
Reason:  Disposal  process 
Bldg.  5129,  Property  t:  199120067.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Exoeea 
Reason:  Disposal  process 
Bldg.  5130.  Property  •:  199120068.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 


Status:  1  xcess 

Reason:  Qiqxisal  process 

Bldg.  51  il,  Property  »:  199120069,  Fed  Reg 

Date:    2/04/93 
Geoige  i  Jr  Force  Baae 
Geoige  t  lFB,  CA,  Co:  San  Bernardino.  Zip: 

9239^  -5000 
Status:  1  xcess 
Reason:  Disposal  process 
Bldg  51  }2,  Property  «:  199120070,  Fed  Reg 

Date:  [2/04/93 
Geoige  kit  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

9239^  -5000 
Status:  ]  xcess 
Reason:  {Disposal  process 
Bldg.  5133,  Property  #:  199120071,  Fed  Reg 

Date:  12/04/93 
Geoige  t  Hi  Force  Base 
Geoige .  \FB,  CA,  Co:  San  Bernardino.  Zip: 

923»  -5000 
Status:  Ixcess 
ReasonaDisposal  process 
Bldg.  5144.  Property  •:  199120072.  Fed  R^ 

Date:  12/04/93 
Geofge  I  Ur  Force  Base 
Geoige  VFB,  CA.  Co:  San  Bernardino.  Zip: 

923»  -5000 
Status:  bccess 
Reason:  DiqxMal  process 
Bldg.  51 45,  Property  *:  199120073.  Fed  Reg 
^  Date:  12/04/93 
Geoige  Ur  Force  Base 
George  ^FB,  CA,  Co:  San  Bernardino.  Zip: 

9239^  -5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5:  46,  Property  *:  199120074.  Fed  Reg 

Date:  12/04/93 
Geoige  Vir  Force  Base 
Geoige  ^FB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reasons  Disposal  {oocess 
Bldg.  5147,  Property  t:  199120075.  Fed  R^ 

Date:  12/04/93 
GeoigB  ^irFofceBaaa 
George  \FB.  CA,  Co:  San  Bernardkio.  Zip: 

9239'  -5000 
Status:  Sxcess 
Reason  Disposal  process 
Bldg.  5  48,  Property  f :  199120076,  Fed  Reg 

Date:  12/04/93 
Geocga  \ir  Force  Base 
Geoige  \FB,  CA.  Co:  San  Bemardina  Zip: 

9239  -5000 
Status:  Excess 
Reason  Disposal  process 
Bldg.  5  49,  Property  «:  199120077.  Fed  Reg 

Date:  12/04/93 
GeagB  \ir  Porca  Base 
Geoige  ^FB,  CA,  Co:  San  Bemsnlino.  Zip: 

9239  ^5000 
Status:  Sxcess 
Reason  Disposal  process 
Bldg.  5^60,  Property  i:  199120078,  Fed  Reg 

Datedl2/04/93 
Geoiga  Air  Focoa  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Tip: 

9239  l-SOOO 
Status:  Sxcess 
Reason  Disposal  process 
Bldg.  5161.  Property  •:  199120079.  Fed  Reg 

Date  12/04/93 


Geoige  Air  Force  Base 

Geoiga  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5171,  Property  t:  199120060,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5172.  Property  •:  199120061.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5186,  Property  *:  199120062.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5187.  Property  «:  199120063.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5205.  Property  #:  199120064.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Beinardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5206,  Property  *:  199120085.  Fed  R^ 

Date:  12/04/93 
'  Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Tip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5207.  Property  i:  199120086.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
GeoigB  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  S208.  Property  *:  199120087.  Fed  R^ 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Beraardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5209.  Pn^MCty  i:  199120088.  Fed  R^ 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bonardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5210.  Property  *:  190120089.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
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Reason:  Disposal  process 

Bldg.  5211,  Property  i:  199120090,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5212.  Property  •:  199120091,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5213,  Property  *:  199120092,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5214,  Property  *:  199120093,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5215,  Property  •:  199120094,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5216,  Property  t:  199120095,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5220,  Property  •:  199120096.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5221,  Property  *:  199120097,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip:  . 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5217,  Property  *:  199120098,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5218,  Property  «:  199120099,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5219,  Property  i:  199120100,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 


Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5150,  Property  «:  199120101,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5155,  Property  *:  199120102,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5156,  Property  •:  199120103,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Qo:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5157,  Property  #:  199120104,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000  ' 

Status:  Excess 
Reason:  Disposal  process 
Bldg.  5162,  Property  #:  199120105,  Fed  Reg 

Date:  12/04/93  x 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-SOOO 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5163,  Property  •:  199120106,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5164.  Property  «:  199120107,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5173,  Property  «:  199120108,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5174,  Property  •:  199120109,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5175,  Property*:  199120110,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  £p: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 


Bldg.  5188,  Property  t:  199120111,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5189,  Property  #:  199120112,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5190,  Property  •:  199120113,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5191.  Property  »:  199120114,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AF3,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5192,  Property  »:  199120115,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5199,  Property  »:  199120116,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5200,  Property  «:  199120117,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5222.  Property  •:  199120118,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  2Up: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5223,  Property  f :  199120119,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5141,  Property  #:  199120120,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5142,  Property  •:  199120121.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
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92394-6000 


Status: 

Reason: 

Bldg. 
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Geoige 
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51(5 


Ax 


A^, 


Status 
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Bldg. 

Date: 
George 
George 


51J7 


Air 


AFB. 


92394-5000 


5118 


/ir 


AFB. 


Statur  Excem  George 

Reason:  Disposal  process  George 

Bldg.  5134,  Property  «:  199120122.  Fed  Reg 

Datr  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5135,  Property  #:  199120123.  Fed  Reg  92394-0000 

Date:  12/04/93 
George  Air  Frace  Base 
George  AFB.  CA,  Coj  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5158.  Property  «:  199120124,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5159.  Property  0:199120125.  Fed  Reg  92394-|5000 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5165.  Property  f :  199120126.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5166.  Property  *:  199120127.  Fed  Reg 

Date:  12/04/93  Status:  B|ccess 

George  Air  Force  Base  Reason; 

George  AFB,  CA.  Co:  San  Bernardino.  Zip:  Bldg. 

92394-5000  Date: 

Status:  Excess  George 

Reason:  Disposal  process  George 

Bldg.  5169.  Property  «:  199120128.  Fed  Reg  9239445000 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardina  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5170.  Property  t:  199120129.  Fed  Reg  9239445000 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5177.  Property  *:  1991 20130.  Fed  Reg  9239445000 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5178.  Property  t:  199120131.  Fed  Reg  9239445000 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5181,  Property  t:  199120132.  Fed  Reg  9239445000 

Date:  12/04/93  Status:  I  «cess 


El  cess 
I  isposal  process 

.  Property  ff:  199120133.  Fed  Reg 
1^/04/93 
Force  Base 
,  CA.  Co:  San  Bernardino,  Zip: 


E  cess 
I  isposal  process 

,  Property  «:  199120134,  Fed  Reg 
1^/04/93 
Force  Base 
,  CA,  Co:  San  Bernardino,  Zip: 


Ecess 
^posal  process 

,  Property  #:  199120135,  Fed  Reg 
lft/04/93 
Force  Base 
,  CA,  Co:  San  Bernardino,  Zip: 


E  :cess 
]  lisposal  process 

,  Property  #:  199120138,  Fed  Reg 
1^/04/93 
Force  Base 
,  CA,  Co:  San  Bernardino,  Zip: 


Status: 
Reason: 

Bldg. 

Date: 
George 
Geoige 


92394-  5000 


60!  6 


Ail 


Status: 
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Bldg. 

Date 
Geoige 
Geoige 


6018 


/ir 


Status: 
Reason: 

Bldg. 
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Geoige 
George 


Status: 

Reason: 

Bldg. 

Date: 
George 
Geoige 


Status 
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Bldg, 

Date 
George 
George 
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Force  Base 
,  CA,  Co:  San  Bernardino.  Zip: 


E  icess 
lispoeal  process 
.  Property  #:  199120137,  Fed  Reg 
1^/04/93 
Force  Base 
,  CA,  Co:  San  Bemardioo,  Zip: 


disposal  process 
,  Property  *:  199120138,  Fed  Reg 
1  Z/04/93 
ir  Force  Base 

CA,  Co:  San  Bernardino,  Zip: 


/FB, 


Eccess 


I  hsposal  process 

,  Property  *:  199120139,  Fed  Reg 
1  2/04/93 

Force  Base 
,  CA,  Co:  San  Bernardino,  Zip: 


/FB, 


E  (cess 
Hsposal  process 
,  Property  f :  199120140.  Fed  Reg 
42/04/93 
Pace  Base 
CA,  Co:  San  Bernardino,  21ip: 


6019 


/ir 


/FB, 


E  (cess 
Nsposal  process 

.  Property  «:  199120141,  Fed  Reg 
1  2/04/93 
ir  Force  Base 

CA,  Co:  San  Bernardino,  Zip: 


60  0 


/ir 


/FB, 


E  tcess 
Nsposal  process 

Property  »:  199120142,  Fed  9jeg 
:  2/04/93 
ir  Force  Base 

,  CA,  Co:  San  Bernardino,  Zip: 


60  2 


>ir 


/FB, 


Reason:  Disposal  process 

Bl(%.  6057,  Property  f:  199120143,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6061,  Property  •:  199120144,  Fed  R^ 

Date:  12/04/93 
George  Air  Force  Base 
GeoiigB  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6063,  Property  f :  199120145,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6064,  Property  t:  199120146,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6065,  Property  (h  199120147,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6066,  Property  *:  199120148,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  B^nardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6086,  Property  *:  199120149.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6087,  Property  i:  199120150,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6088,  Property  i:  199120151.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6089,  Property  •:  199120152,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6091,  Property  •:  199120153.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 


Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6067,  Property  #:  199120155,  Fed  Keg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6069,  Property  #:  199120156,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6070.  Property  #:  199120157,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6071,  Property  #:  199120158,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6072.  Property  »:  199120159.  Fed  R^ 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6073,  Property  #:  199120160,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6074,  Property  #:  199120161,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6075,  Property  #:  199120162,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6076,  Property  #:  199120163,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6077,  Property  #:  199120164,  Fed  Reg 

Date:  12/04/93 
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Geoige  Air  Force  Base 

George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5136.  Property  #:  19912Q16S.  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5137.  Property  #:  199120166,  Fed  Res 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5138.  Property  «:  199120167,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5139.  Property  »:  199120168,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5140,  Property  #:  199120169,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5143,  Property  #:  199120170,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5151,  Property  #:  199120171,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5152,  Property  »:  199120172,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5153,  Property*:  199120173,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5154,  Property  #:  199120174,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 


Reason:  Disposal  process 

Bldg.  5167,  Property  •:  199120175,  Fed  Reo 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5168.  Property  #:  199120176,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5171,  Property  »:  199120177.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5172.  Property  »:  199120178,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess  * 

Reason:  Disposal  process 
Bldg.  5176,  Property  »:  199120179.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5179.  Property  »:  199120180,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFBTCA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5180,  Property  »:  199120181,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5183.  Property  »:  199120182.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip. 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5193.  Property  •:  199120183,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5194.  Property  #:  199120184,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  2Up- 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5195,  Property  t:  199120185,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 


Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

BIdg.  5196.  Property  ff:  199120186,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5201.  Property  *:  199120187.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5202.  Property  *:  199120188,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5203,  Property  #:  199120189,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5204,  Property  «:  199120190,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5224.  Property  «:  199120r91.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5225.  Property  f:  199120192,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5226,  Property  «:  199120193,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5227,  Property  #:  199120194,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5228,  Property  «:  199120195,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 


Bldg. !  229,  Property  «:  199120196,  Fed  Reg 

Dat( :  12/04/93 
Geotgi  Air  Force  Base 
Geoig(  AFB,  CA.  Co:  San  Bernardino,  Zip: 

923!  4-5000 
Status  Excess 
Reasoi  i:  Disposal  process 
Bldg.  }021.  Property  •:  199120197,  Fed  Reg 

Data:  12/04/93 
Georg(  Air  Force  Base 
Georgi  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923  4-5000 
Status  Excess 
Reaso:  i:  Disposal  process 
Bldg. !  022,  Property  «:  199120198,  Fed  Reg 

Dati :  12/04/93 
Georgi  Air  Force  Base 
Geotgi  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923  4-5000 
Status  Excess 
Reaso  >:  Disposal  process 

Bldg.   030.  Property  «:  199120199.  Fed  Reg 

Dat( :  12/04/93 
Geotg  I  Air  Force  Base 
Geoigi  I  AFB.  CA.  Co:  San  Bernardino,  Zip: 

923  14-5000 
Status  Excess 
Reasoji:  Disposal  process 

Bldg.  6078.  Property  «:  199120200,  Fed  Reg 

Dat( :  12/04/93 
Geoi^g  I  Air  Force  Base 
Geoig  I  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923  M-5000 
Statui :  Excess 
Reaso  i:  Disposal  process 
Bldg.  >079,  Property  «:  199120201,  Fed  Reg 

Datf :  12/04/93 
Georg^  Air  Force  Base 
Geoigfe  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923)4-5000 
Statui :  Excess 
Reaso  i:  Disposal  process 
Bldg.  >080,  Property  «:  199120202,  Fed  Reg 

Dat  i:  12/04/93 
Geoig  i  Air  Force  Base 
Georg  i  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923)4-5000 
Statui :  Excess 
Reaso  i:  Disposal  process 
Bldg.  5081,  Property  #:  199120203,  Fed  Reg 

Dat  i:  12/04/93 
Geois  !  Air  Force  Base 
Geoi^e  i  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923)4-5000 
Statui :  Excess 
Reasa  i:  Disposal  process 
Bldg.  >082,  Property  «:  199120204,  Fed  Reg 
'    Dat  c  12/04/93 
Geor{  )  Air  Force  Base 
Geor]  )  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92:  M-5000 
Statui :  Excess 
Reasc  a:  Disposal  process 
Bldg.  ^3,  Property  «:  199120205,  Fed  Reg 

Dat  >:  12/04/93 
Geoif  3  Air  Force  Base 
Geoi]  9  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92:  M-5000 
Statu  :  Excess 
Reasc  a:  Disposal  (wocess 

Bldg.  B084,  Property  *:  199120206.  Fed  Reg. 

Dat  3: 12/04/93 
Geoi:(  B  Air  Force  Base 
Geoi:{  9  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92:  94-5000 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  6085.  Property  «:  199120207,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6090.  Property  #:  199120208.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6093.  Property  «:  199120209.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6094,  Property  •:  199120210,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7000,  Property  •:  199120211,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7001,  Property  *:  199120212,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7002,  Property  «:  199120213,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Cot' San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7003,  Propeity  «:  199120214,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7014,  Property  «:  199120215,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7015.  Property  *:  199120216,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7016,  Property  i:  199120217,  Fed  Reg 

Date:  12/04/93 
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Geoige  Air  Force  Base 

Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip:  ^ 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7017,  Property  #:  199120218.  Fed  R% 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7020,  Property  »:  199120219,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Kp: 

92394-6000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7023,  Property  #:  199120220,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7029,  Property  #:  199120221.  Fed  Reg 

Dete:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
.  Reason:  Disposal  process 
Bldg.  7031.  Propeity  #:  199120222.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7039,  Property  t:  199120223.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7040.  Property  f :  199120224.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7042.  Property  •:  199120225.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7043,  Property  f :  199120226,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7045.  Property  •:  199120227.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 


Reason:  Disposal  process 

Bldg.  7046.  Property  1: 199120228.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7048.  Property  #:  199120229.  Fed  Reg 

Date:  12/04/93  "" 

Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7049.  Property  #:  199120230.  Fed  Rbb 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7052.  Property  #:  199120231.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7053,  Property  #:  199120232.  Fed  Rea 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Statur  Excess 
Reason:  Disposal  process 

Bldg.  7004.  Property  #:  199120233.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7006.  Property  #:  199120234.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7007,  Property  #:  199120235.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7009,  Property  #:  199120236.  Fed  Res 

Date:  12/04/93 
Geoige  Air  Fence  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7010.  Property  «:  199120237,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7011.  t:  Property  i:  199120238.  Fed  R«s 

Date:  12/04/93 
Geoige  Air  Force  Base 


Geoige  AFB.  CA.  Co:  San  Bemaidioo.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7012.  Property  #:  199120239.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemaidino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7013,  Property  #:  199120240.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7019,  Property  i:  199120241.  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Di^osal  process 

Bldg.  7024.  Property  »:  199120242,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7025,  Property  •:  199120243,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7032,  Property  •:  199120244,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7033,  Property  t:  199120245.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7034.  Property  *:  199120246.  Fed  R% 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7035.  Property  #:  199120247.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7036,  Property  t:  199120248,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
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Bldg.  7038,  Property  •:  199120250.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7044,  Property  •:  199199120251.  Fed 

Reg  Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7026,  Property  i:  199199120252.  Fed 

R^  Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7027.  Property  #:  199120253,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7028.  Property  •:  199120254.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base  ^ 

Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7005,  Property  t:  199120255,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7008,  Property  *:  199120256,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7041,  Property  •:  199120257.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7047,  Property  »:  199120258,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7050,  Property  «:  199120259,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7051,  Property  «:  199120260.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Go:  San  Bernardino,  Zip: 

92394-5000 


Status :  Excess 

Reaso  i:  Disposal  process 

Bldg.  '054,  Property  *:  199120261,  Fed  Reg 

Dat  :  12/04/93 
Georg  I  Air  Force  Base 
Georg  I  AFB,  CA,  Co:  San  Bernardino.  Zip: 

923»4-50nn 
Status :  Excess 
Reaso  i:  Disposal  process 
Bldg.  '055.  Property  f :  199120262,  Fed  Reg 

Dat(  i:  12/04/93  ^ 


Georg) 
Georg) 


Air  Force  Base 

AFB,  CA,  Co:  San  Bernardino,  Zip: 


923  )4-5000 


Statu*  Excess 

:  Disposal  process 

'301,  Property  •:  199120263,  Fed  Reg 
:  12/04/93 
Air  Force  Base 
AFB,  CA,  Co:  San  Bernardino,  Zip: 


Reasofi 
Bldg. 

Dat4: 
Geoig) 
Geoig} 


923)4-5000 
Statu) :  Excess 
Reaso  v.  Disposal  process 

Bldg.  r302.  Property  «:  199120264,  Fed  Reg 

Dat  v.  12/04/93 
Geoi{  )  Air  Force  Base 
Geoi;  i  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923  M-5000 


Statu) 

Reas<vi: 

Bldg. 

Dat^: 
Geoi; ; 
Geor{  9 


Excess 

:  Disposal  process 

r305.  Property  «:  199120265.  Fed  Reg 
12/04/93 
Air  Force  Base 
AFB.  CA,  Co:  San  Bernardino,  Zip: 


923)4-5000 
Statu) :  Excess 
Reaso  n:  Disposal  process 

Bldg.  7306,  Property  «:  199120266,  Fed  Reg 

Dat ):  12/04/93 
Geoq  9  Air  Force  Base 
Geoij  3  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923  94-5000 


Statui 
Reasi 
Bldg 


Reason 


:  Excess 

:  Disposal  process 
7309,  Property  •:  199120267.  Fed  Reg 

Dat ;:  12/04/93 
Geoi][  B  Air  Force  Base 
Geoq  B  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92;  94-5000 
Statui ::  Excess 
Reasc  n:  Disposal  process 
Bldg.  7310,  Property  «:  199120268.  Fed  Reg 

Dal  r.  12/04/93 
Geor;  b  Air  Force  Base 
Geoi]  B  AFB,  CA,  Co:  San  Bernardino,  Zip: 

922  94-5000 
Statu  •:  Excess 
Reas<  d:  Disposal  process 

Bldg.  7311,  Property  f :  199120269,  Fed  Reg 

Dal »:  12/04/93 
Geoq  e  Air  Force  Base 
Geoi]  e  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92:  94-5000 
Statu  t:  Excess 
Reas<  n:  Disposal  process 

Bldg.  7-312.  Property  #:  199120270,  Fed  Reg 

Dal  b:  12/04/93 
Geoi)  e  Air  Force  Base 
Geoii  e  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92:  94-5000 
Statu  \:  Excess 
Reas<  n:  Disposal  process 
Bldg.  7313.  Property  *:  199120271,  Fed  Reg 

Da  i:  12/04/93 


Geoige  Air  Force  Base 

Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7318.  Property  *:  199120272.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7319.  Property  *:  199120273.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7356,  Property  «:  199120274,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7358,  Property  »:  199120275,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7172,  Property  *:  199120276,  Fed  Reg 

Date:  12/04/93 
Geoi^ge  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7389,  Property  f:  199120277,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7320,  Property  «:  199120278,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7328,  Property  «:  199120279,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7336,  Property  f :  199120280,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7399.  Property  f :  199120281,  Fed  Reg 

Date:  12/04/93 
Geoi^ge  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
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Reason:  Disposal  process 

Bldg.  7407,  Property  f :  199120282,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7419.  Property  •:  199120283,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7324,  Property  #:  199120284,  Fed  Reg 

Date;  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  Sdn  Bernardino.  Zip: 

92394-5000  > 

Status:  Excess 
Reason:  Disposal  process 
Bldg.  7332,  Property  #:  199120285,  Fed  Reg 
1  Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7344,  Property  »:  199120286,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Dispos^  process 

Bldg.  7352.  Property  i:  199120287.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7359.  Property  #:  199120288.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  2Up: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7367.  Property  #:  199120289.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip; 

92394-5000 
Status:  Excess 
Reason;  Disposal  process 
Bldg.  7373,  Property  #:  199120290,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7377,  Property  #:  199120291,  Fed  Reg 

Date:  12/04/93  • 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disi>08al  process 
Bldg.  7381,  Property  f :  199120292.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 


Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 

Bldg.  7385,  Property  f :  199120293.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 
Bldg.  7391,  Property  •:  199120294,  Fed  Reg 

Date;  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Sp: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7395.  Property  #:  199120295,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7403,  Property  #;  199120296.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason;  Disposal  process 
Bldg.  7411,  Property  i:  199120297,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 
Bldg.  7415,  Property  •:  199120298,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7423.  Property  »:  199120299.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 

Bldg.  7427,  Property  f :  199120300.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co;  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 

Bldg.  7314.  Property  »:  199120301,  Fed  Reg 

Date;  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  7315,  Property  «:  199120302.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Tm: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 


Bldg.  7316,  Property  »:  199120303.  Fed  Rm 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  CO:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Di^osal  process 

Bldg.  7317,  Property  »:  199120304.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  7340,  Property  »;  199120305,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Dl^osal  process 

Bldg.  7348,  Property  #;  199120306.  Fed  Reg 

Date;  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason;  Disposal  process 
Bldg.  7363,  Property  »:  199120307.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  CO;  San  Bernardino.  Zip: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 
Bldg.  6046.  Property  #;  199120308,  Fed  Ren 

Date;  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino.-Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6041,  Property  »:  199120309,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason;  Disposal  process 

Bldg.  6043.  Property  f :  199120310,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co;  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6044.  Property  »:  199120311.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co;  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6045.  Property  »:  199120312,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Dispmsal  process 
Bldg.  6049.  Property  »:  199120313,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
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Status:  Excess 

Reason:  Disposal  process 

Bldg.  6050,  Property  *:  199120314.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Statu*:  Excess 
Reason:  Disposal  process 
Bldg.  6051.  Property  *:  199120315,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6052,  Property  f :  199120316,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6039,  Property  #:  199120317,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6040.  Property  f :  199120318.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6042.  Property  *:  199120319.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6047.  Property  «:  199120320.  Fed  Reg 

Date:  12704/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  e04a.  Property  •:  199120321.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  Saa  Bernardino.  Zip: 

92394-5000 
Status:  Excvss 
Reason:  Disposal  process 
Bldg.  6053.  Property  *:  199120322.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-SOOO 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6054,  Property  f:  199120323,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.CA.  Co:  San  Beriaardiiio.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6038.  Property  •:  199120324.  Fed  Reg 
Date:  12/04/93 
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Geoi  ge  Air  Force  Base 

Geo  ge  AFB,  CA,  Co:  San  Bemardioo,  Zip: 

91394-5000 
Stat  is:  Excess 
Real  on:  Disposal  process 
Bld( .  6003,  Property  «:  199120325,  Fed  Reg 

D  te:  12/04/93 
Geo  ge  Air  Force  Base 
Geo  ge  AFB,  CA,  Co:  San  Bernardino.  Zip: 

o:  394-5000 
Stat  is:  Excess 
Real  on:  Disposal  process 
Bid  ■  6004.  Property  «:  199120326.  Fed  Reg 

D  ite:  12/04/93 
Geo  'ge  Air  Force  Base 
Geo  ge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

91394-5000 
Stat  is:  Excess 
Reai  on:  Disposal  process 

Bid  .  6035,  Property  «:  199120327,  Fed  Reg 

D  Ite:  12/04/93 
Geo  9B  Air  Force  Base 
Geo  ge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9;  394-5000 
Stat  is:  Excess 
Rea  on:  Disposal  process 
Bid  .  6037,  Property  »:  199120328,  Fed  Reg 

D  Ite:  12/04/93 
Geo  ge  Air  Force  Base 
Geo  ge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9:  394-5000 
Stat  js:  Excess 
Rea  on:  Disposal  process 
B14  ;.  6002,  Property  «:  199120329,  Fed  Reg 

D  Ite:  12/04/93 
Gea  ije  Air  Force  Base 
Geo  ge  AFB,  CA,  Co:  San  Bemaidtno.  Zip: 

9;  394-5000 
Stat  is:  Excess 
Reason:  Disposal  process 

Bid  ;■  6006,  Property  i:  199120330.  Fed  Reg 

D  Ite:  12/04/93 
Gee  [ge  Air  Foroe  Base 
Geo  "ge  AFB,  CA.  Co:  San  Bernardino.  Zip: 

9  394-5000 
Sta<  iis:  Excess 
Rea  no:  Disposal  process 

Bid  'r  6012,  Property  *:  199120331,  Fed  Reg 

D  Ite:  12/04/93 
Gee  ige  Air  Foroe  Base 
Gee  [ge  AFB,  CA.  Co:  San  Bemardioo,  23p: 

9  :394-5000 
Stal  us:  Excess 
Rea  on:  Disposal  process 
Bid  ;.  6014,  Property  f:  199120332,  Fed  Reg 

E  Ite:  12/04/93 
Ge«  ige  Air  Foroe  Bass 
Geo  (ge  AFB,  CA.  Co:  San  Bemaidiao,  Zip: 

9  :394-5000 
Stal  Lis:  Excess 
Rea  no:  Disposal  process 

Bid  ;-  6023,  Property  •:  199120333.  Fed  Reg 

C  Ite:  12/04/93 
Gee  rge  Air  Poros  Bass 
Gee  rge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9*394-5000 
Stal  Lis:  Excess 
Res  no:  Dinposri  process 
Bid  (.  6024,  Property  «:  199120334.  Fed  Reg 

E  Ite:  12/04/93 
Get  igs  Air  Faroe  Bass 
Ge(  Ige  AFB,  CA,  Co:  San  Bemardiao.  2p: 

9!394-5000 
Stal  us:  Excess 


Reason:  Disposal  process 

Bldg.  6028,  Property  *:  199120335.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6001,  Property  §:  199120336,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6021,  Property  «:  199120337.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Go:  San  Bernardino,  Zip: 

92394-^5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6029,  Property  #:  199120338,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6030,  Property  t:  199120339,  Fed  R^ 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6034,  Property  f:  199120340.  Fed  Reg 

Date:  12/04/93 
Geoiga  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  2Sp: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6007,  Property  f:  199120341,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6008,  Property  f:  199120342.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  Saa  Bemardioo,  Up: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6009,  Property  f:  199120343.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.CA,  Co:  Son  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6010,  Property  f:  199120344,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Go:  Sen  Bemardioo.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6011,  Property  f:  199120345.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 


Federal  Regjgter  /  Vol.  59,  No.  30  /  Monday.  February  14.  1994  /  Notices 


7063 


Geoige  AFB,  CA.  Co:  San  Bernardino,  Zio: 
'      92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6013,  Property  i:  199120346,  Fed  Res 

Date:  12/04/93 
George  Air  Force  Base   ' 
Geojge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
'.  Bldg.  6015,  Property  #:  199120347,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  CO:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6016,  Property  #:  199120348,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6017.  Property  #:  199120349.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6018.  Property  #:  199120350,  Fed  Reg 

Date:  12/04/93 
Geoi^ge  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6019,  Property  #:  199120351,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason  :'Disposal  process 
Bldg.  6020,  Property  #:  199120352,  Fed  Reg 

Date:  12/04/931 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6022,  Property  #:  199120353,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  CO:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6025,  Property  #:  199120354,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6026,  Property  #:  199120355.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 


Bldg.  6027,  Property  •:  199120356,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6031,  Property  #:  199120357,  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6032,  Property  #:  199120358,  Fed  Res 

Date:  12/04/93 
Geoige  /Ur  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  6033,  Property  #:  199120359,  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6036,  Property  •:  199120360,  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6055,  Property  »:  199120361,  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  JUp: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  6037,  Property  f :  199120362.  Fed  Res 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5035.  Property  #:  199120363.  Fed  Res 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5036,  Property  •:  199120364,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co':  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5038,  Property  •:  199120365.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5042,  Property  #:  199120366,  Fed  Reg 

Date:  12/04/93  :    » 

Geoige  Air  Foroe  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 
92394-5000 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  5021,  Property  »:  199120367,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bemaidino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5024,  Property  »:  199120368.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5029,  Property  #:  199120369.  Fed  Ren 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status;  Excess 
Reason:  Disposal  process 
Bldg.  5032.  Property  •:  199120370,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5022,  Property  #:  199120371,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemaidino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5023.  Property  #:  199120372,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5025.  Property  »:  199120373.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5026.  Property  »:  199120374,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5027,  Property  #:  199120375,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5028.  Property  »:  199120376.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5030,  Property  #:  199120377.  Fed  Reg 

Date:  12/04/93 
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George  Air  Force  Base 

George  AFB.  CA.  Co:  San  Benwrdioo,  Zip: 

923M-«000 
Status:  Excess 
Reason:  Disposal  process 
BIdg.  S031.  Property  «:  199120378.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  S016,  Property  «:  199120379,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Benundino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5006.  Property  *:  199120380,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excels 
Reason:  Disposal  process 

Bldg.  5004.  Property  i:  199120381,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  2Up: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  SOOS.  Property  f :  199120382,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5010.  Property  f :  199120383,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5011,  Propoty  «:  199120384,  Fed  Reg 

Date:  12/0^.  93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemmdino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5015,  Property  #:  199120385,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5046,  Property  #:  199120386,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5047,  Property  t:  199120387.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  2Sip: 

92394-50'  i 
Status:  Excess 


Reaeoi :  Disposal  process 

Bldg. !  D51,  Property  t:  199120388.  Fed  Reg 

Date  12/04/93 
Georgf  Air  Force  Base 
Georgf  AFB,  CA,  Co:  San  Bernardino.  Zip: 

923i  4-5000 
Status:  Excess 
Reatoi :  Disposal  process 
Bldg. !  052,  Property  «:  199120389.  Fed  Reg 

Date  12/04/93 
Geoigt  Air  Force  Base 
Geoig«  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923(  4-5000 
Status  Excess 
Reasoi :  Disposal  process 
Bldg.  i  053,  Property  «:  19912039a  Fed  Reg 

Date  12/04/93 
Geoigi  Air  Force  Base 
Georg«  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923(  4-5000 
Status:  Excess     • 
Reasoi :  Disposal  process 
Bldg.  I  057,  Property  •:  199120391,  Fed  Rog 

Date  12/04/93 
Georg(  Air  Force  Base 
Georgt  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923^5000 
Status:  Excess 
Reaso^:  Disposal  process 

Bldg. !  058,  Property  »:  199120392.  Fed  Reg 

Dat«  12/04/93 
Geoig<  Air  Force  Base 
Geoig<  AFB,  CA,  Co:  San  Bemardiao,  Zip: 

9231  4-5000 
Status  Excess 
Reasoi :  Disposal  process 

Bldg. !  059,  Property  t:  199120393,  Fed  Reg 

Dat«  12/04/93 
Geoig(  Air  Force  Base 
Geoig(  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923<  4-5000 
Status  Excess 
Reasoi :  Disposal  process 
Bldg.  I  001,  Property  •:  199120394,  Fed  Reg 

Dat4  12/04/93 
Georgd  Air  Force  Base 
Geoig^  AFB,  CA,  Co:  San  Bemardine.  Zip: 

92314-5000  ^ 

Statusj  Excess 
ReascA:  Disposal  process 
Bldg. !  008,  Property  f :  19912039S,  Fed  Reg 

Date :  12/04/93 
Geoigt  Air  Force  Base 
Georgi  AFB,  CA,  Co:  San  Bernardino,  Zip: 

923!  4-5000 
Status  Excess 
Reasoi :  Disposal  process 

Bldg. !  013,  Property  f :  199120396,  Fed  Reg 

Date   12/04/93 
Geoig(  Air  Force  Base 
Geoigi  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9231 4-5000 
Status;  Excess 
Reasoi  :  Disposal  process 

Bldg.  5019,  Property  #:  199120397,  Fed  Reg 

Date^  12/04/93 
Geoig(  Air  Force  Base 
Georg(  AFB.  CA.  Co:  San  Bernardino,  Zip: 

9231  4-5000 
Status  Excess 
Reasoi  :  Disposal  process 
Bldg. !  033.  Property  t:  199120398,  Fed  Reg 

Date  12/04/93 
Georgi  Air  Force  Base 


Geoige  AFB,  CA,  Co:  San  Bernardino.  Z^K 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5040,  Property  *:  199120399.  Fed  Reg 
\Date:  12/04/93 

Dige  Air  Fwce  Base 

Drge  AFB,  CA,  Co:  San  Bernardino.  2ap: 

92394-5000 
Status:  Excess 
Re^on:  Disposal  process 

Bldg.  5043,  Property  «:  19912040%  Fed  Rc« 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5048,  Property  f:  199120401.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000. 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5055,  Property  f :  199120402.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5062,  Property  •:  199120403.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5002.  Property  «:  199120404.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5003,  Property  •:  199120405,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5007,  Property  *:  199120406,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5009.  Property  «:  199120407,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5012,  Property  «:  199120408.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
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Bldg.  5014.  Property  #:  199120409,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5018.  Property  #:  199120410,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5020,  Property  #:  199120411.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5034.  Property  #:  199120412.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5039.  Property  #:  199120413.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5041.  Property  #:  199120414.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5044.  Property  »:  199120415.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5045.  Property  #:  199120416,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5049,  Property  #:  199120417,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  5050,  Property  #:  199120418,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  5054,  Property  #:  199120419,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  5056,  Property  #:  199120420,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  94.  Property  #:  199120421,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  2Up: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  686,  Property  »:  199120422,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg  717.  Property  »:  199120423.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  718,  Property  #:  199120424,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  720.  Property  •:  199120425.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  727.  Property  »:  199120426,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  728,  Property  *:  199120427,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  737.  Property  #:  199120428,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  763.  Property  *:  199120429,  Fed  Reg 
Date:  12/04/93 


Geoige  Air  Force  Base 

Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  190.  Property  #:  199120430,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Fwce  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  707,  Property  •:  199120431,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  196.  Property  •:  199120432.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  317.  Property  »:  199120433,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  356,  Property  ff:  199120434.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  641,  Property  •:  199120434,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  694,  Property  •:  199120436,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  747,  Property  t:  199120437,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  748.  Property  •:  199120438.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
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Status:  Excess 

Reason:  Negotiated  sale  or  thru  public  benefit 

traDsfsr 
BIdg.  285,  Property  »:  199120439.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 

Bldg.  299,  Property  «:  199120440,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  208,  Property  *:  199120441,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
'Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  321.  Property  »:  199120442.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Beniardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  323,  Property  «:  199120443.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  651,  Property  «:  199120444,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

.,     Bldg.  421.  Property  #:  199120445,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  605,  Property  #:  199120446,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  658,  Property  #:  199120447,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
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Bid  ;.  510.  Property  •:  199120448,  Fed  Reg 

E  ite:  12/04/93 
Gee  ige  Air  Force  Base 
Gee  rge  AFB,  CA.  Co:  San  Bernardino,  Zip: 

9  !394-5000 
Stal  lis:  Excess 
Rea  ton:  Negotiated  sale  or  thru  public  benefit 

tiinsfier 

Bid  ^  667.  Property  #:  199120449.  Fed  Reg 

E  ite:  12/04/93 
Gee  rge  Air  Force  Base 
Gee  rge  AFB.  CA.  Co:  San  Bernardino,  Zip: 

91394-5000 
Stal  us:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

tibnsfer 

Bid  (.  674,  Property  »:  199120449,  Fed  Reg 

I  Ite:  12/04/93 
Ge<  rge  Air  Force  Base 
Ge<  rge  AFB,  CA.  Co:  San  Bernardino.  Zip: 

9  ^394-5000 
Stal  us:  Excess 
Rea  ion:  Negotiated  sale  or  thru  public  benefit 

ti  insfer 
Bid  \.  697,  Property  #:  199120451,  Fed  Reg 

I  ite:  12/04/93 
George  Air  Force  Base 
G^qige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9^394-5000 
Stal  us:  Excess 
Rea  son:  Negotiated  sale  or  thru  public  benefit 

b  ansfer 

Bid  J.  698,  Property  #:  199120452,  Fed  Reg 

I  ate:  12/04/93 
G€<  rge  Air  Force  Base 
Ge<  rge  AFB,  CA.  Co:  San  Bernardino.  Zip: 

g  2394-5000 
Sta  us:  Excess 
Re«  ion:  Negotiated  sale  or  thru  public  benefit 

t  ansfer 

Blc  $.701.  Property  »:  199120453.  Fed  Reg 

I  ate:  12/04/93 
Ge<  Ige  Air  Force  Base 
Ge<  rge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

9  2394-5000 
Sta  us:  Excess 
Ret  son:  Negotiated  sale  or  thru  public  benefit 

t  ansfer 

Blc  J.  771,  Property  #:  199120454.  Fed  Reg 

I  ate:  12/04/93 
Ge<  rge  Air  Force  Base 
Get  rge  AFB.  CA.  Co:  San  Bernardino.  Zip: 

S  2394-5000 
Sta  us:  Excess 
Ret  son:  Negotiated  sale  or  thru  public  benefit 

t  ansfer 

BU  J.  765.  Property  #:  199120455.  Fed  Reg 

I  ate:  12/04/93 
Ge<  Ige  Air  Force  Base 
Ge<  rge  AFB.  CA.  Co:  San  Bernardino.  Zip: 

S  2394-5000 
Sta  us:  Excess 
Rei  son:  Negotiated  sale  or  thru  public  benefit 

t  ansfer  , 

Bl(  ;.  766.  Property  «:  199120456.  Fed  Reg 

I  ate:  12/04/93 
Gei  rge  Air  Force  Base 
Ge«  Ige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

$2394-5000 
Sta  us:  Excess 
Rei  son:  Negotiated  sale  or  thru  public  benefit 

t  ansfer 

Bl(  J.  793,  Property  #:  199120457,  Fed  Reg 
I  ate:  12/04/93 


George  Air  Force  Base 

George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  794,  Property  #:  199120458.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Jleason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1055,  Property  #:  199120459,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  1110,  Property  »:  199120460,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1122,  Property  «:  199120461.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  558,  Property  *:  199120462.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  565.  Property  «:  199120463.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  762,  Property  #:  199120464,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  763,  Property  «:  199120465,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  391,  Property  «:  199120466.  Fed  Reg 

Date:  12/04/93      • 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 


Status:  Excess 

Reason:  Negotiated  sale  or  thiu^tublic  benefit 
transfiBr 

Bldg.  723,  Property  #:  199120467.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thiu  public  benefit 

transfer 

Bldg.  344.  Property  t:  199120468.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  414,  Property  *:  199120469,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  514.  Property  »:  199120470.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 
Bldg.  1057,  Property  «:  199120471.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  422,  Property  *:  199120472.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  S^n  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  7018,  Property  »:  199120473,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  240,  Property  *:  199120474.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  CO:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  210,  Property  i:  199120475,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 


Bldg.  59,  Property  *:  199120476.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status;  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  61,  Property  f :  199120477.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  at  thru  public  benefit 

transfer 

Bldg.  288,  Property  f :  199120478,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  357,  Property  »:  199120479,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  duu  public  benefit 

transfer 

Bldg.  15,  Property  •:  199120480,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  27-29,  Property  •:  199120481,  Fed  Reg 

Date:  12/04/93 
George  Air  Fmcs  Base 
Geoige  AtB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  18,  Property  *:  199120482.  Fed  Reg 

Date:  12/04/93 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  381,  Property  i:  199120483,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  411.  Property  f :  199120484.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1118,  Property  i:  199120485.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 


Geoige  AFB.  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thiu  public  benefit 

transfer 
Bldg.  1160.  Property  t:  199120486,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  N^otiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1139.  Property  *:  199120487.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1140,  Property  •:  199120488,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 

Bldg.  1141,  Property  «:  199120489,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  Sen  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 

Bldg.  1146.  Property  •:  199120490.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  N^otiated  sale  or  thru  public  benefit 

transfer 
Bldg.  450.  Property  ff:  199120491.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Gooige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  182.  Property  •:  199120492.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  Son  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  585,  Pn^ierty  #:  199120493,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  183,  Property  §-.  199120494.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
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Status:  Excess 

Reason:  Negotiated  sale  or  thru  public  benefit 
,  transfer 
Bldg.  586.  Property  ff:  1^120495,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000    . 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  456.  Property  «:  199120506,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  470.  Property  #:  199120507.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal 
Bldg.  162,  Property  •:  199120508,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  457,  Property  #:  199120509,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 

Reason:  Demolition  is  planned. 
Bldg.  458,  Property  «:  199120510.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 

Reason:  Demolition  is  planned. 
Bldg.  163,  Property  «:  199120511,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  252,  Property  f :  199120512,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  253,  Property  #:  199120S13.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  piocess 
Bldg.  254,  Property  #:  199120514.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  S^n  Bernardino.  Zip: 

92394-5000 
Status:  Excess 


Re  ison:  Disposal  process 

Bl(  g.  255.  Property  *:  199120515.  Fed  Reg 

1  tate:  12/04/93 
Ge  >ige  Air  Force  Base 
Ge  )rge  AFB,  CA.  Co:  San  Bernardino.  Zip: 

I  2394-5000 
Sti  tus:  Excess 
Re  ison:  Disposal  process 
Bl  g.  256.  Property  »:  199120516.  Fed  Reg 

late:  12/04/93 
Ge  )ige  Air  Force  Base 
Ge  >ige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

I  2394-5000 
Sti  tus:  Excess 
Re  ison:  Disposal  process 
Bl(  g.  257,  Property  «:  199120S17,  Fed  Reg 

»ate:  12/04/93 
Ge  >ige  Air  Force  Base 
Ge  >ige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

!  2394-5000 
Sti  tus:  Excess 
Re  ison:  Disposal  process 

BI  g.  262.  Property  «:  199120518.  Fed  Reg 

tate:  12/04/93 
Ge  >ige  Air  Force  Base 
Ge  )ige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

!  2394-5000 
Sti  tus:  Excess 
Re  ison:  Disposal  process 
Bl  g.  264,  Property  «:  199120519,  Fed  Reg 

tate:  12/04/93 
Ge  >ige  Air  Force  Base 
Ge  >ige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

{  2394-5000 
Sb  tus:  Excess 
Re  ison:  Disposal  process 
Bl  g.  267.  Property  *:  199120520.  Fed  Reg 

tate:  12/04/93 
G«  )ige  Air  Force  Base 
G«  )ige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

2394-5000 
St  tus:  Excess 
Re  ison:  Disposal  process 
Bl  g.  335,  Property  «:  199120521,  Fed  Reg 

tate:  12/04/93 
Ct  >ige  Air  Force  Base 
Ge  >ige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

\  2394-5000 
Sb  tus:  Excess 
Re  son:  Demolition  is  planned. 

BI  g.  336,  Property  •:  199120522.  Fed  Reg 

tate:  12/04/93 
Ge  }rge  Air  Force  Base 
Ge  }ige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

12394-5000 
Sti  tus:  Excess 

Re  ison:  Demolition  is  planned. 
Bl  g.  412,  Property  «:  199120523,  Fed  Reg 

tate:  12/04/93 
Ge  iige  Air  Force  Base 
Ge  Jige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

( 12394-5000 
Sti  tus:  Excess 

Re  ison:  Demolition  is  planned. 
Bl  \g.  413,  Property  #:  199120524,  Fed  Reg 

tate:  12/04/93 
Q  iige  Air  Force  Base 
Ge  )ige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

12394-5000 
Sti  tus:  Excess 

Re  ison:  Demolition  is  planned. 
Bl  g.  416.  Property  #:  199120525.  Fed  Reg 

tate:  12/04/93 
G<  ixyfi  Air  Force  Base 


Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 

Reason:  Demolition  is  planned. 
Bldg.  417,  Property  »:  199120526,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 

Reason:  Demolition  is  planned. 
Bldg.  423,  Property  «:  199120527,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  427.  Property  f :  199120528,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  497,  Property  »:  199120529,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  498,  Property  *:  199120530,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  499.  Property  *:  199120531.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  500.  Property  «:  199120532,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  501,  Property  «:  199120533.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  502.  Property  «:  199120534.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  588.  Property  #:  199120535.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
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Bldg.  590,  Property  #:  199120536,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  593.  Property  #:  199120537.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  246,  Property  #:  199120538,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  247,  Property  #:  199120539;  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  249,  Property  #:  199120540,  Fed  Reg. 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  250,  Property  #:  199120541,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  248,  Property  #:  199120542,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  251,  Property  #:  199120543,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  454.  Property  •:  199120544,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  263,  Property  #:  199120545,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  265,  Property  *:  199120546,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  266,  Property  i:  199120547.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  559,  Property  #:  199120548.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess  "^"^ 

Reason:  Negotiated  sale  or  thru  public  benefit 

sale 

Bldg.  652,  Property  #:  199120549,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  756,  Property  #:  199120550.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  672,  Property  #:  199120551,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 

Bldg.  683,  Property  #:  199120552,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  691,  Property  #:  199120553,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  731,  Property  #:  199120554,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  734,  Property  #:  199120555,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  761,  Property  #:  199120556,  Fed  Reg."* 
Date:  12/04/93 


Geoige  Air  Force  Base 

Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thni  public  benefit 

transfer 

Bldg.  744.  Property  •:  199120557.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  2Up: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer  • 

Bldg.  700.  Prraerty  ff:  199120558.  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  671,  Property  •:  199120559,  Fed  Reg. 

Date:  12/04/93 
Geoige  \ir  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bernardino.  Zip: 

■92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  675.  Property  *:  199120560,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  677.  Property  #:  199120561,  Fed  Reg. 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  640,  Property  f:  199120562,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  Zip:  • 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  643.  Property  #:  199120563,  Fed  Rm 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino,  2Up: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  764,  Property  »:  199120564,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  789,  Property  #:  199120565,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
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Status:  Excess 

Reason:  Negotiated  sale  or  thru  puidic  benefit 
transfer 

BMg.  560.  IYopeit]r  *:  199J205G6.  Fed  R^ 

Bate:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Or.  San  Bwnardina  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  Ueaefit 

transfer 
Bldg.  710.  Property  t:  199120567.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA.<jo:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  842.  Property  »:  199120568.  Fed  R^ 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.CA.Co:  SanBemardina  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  822.  Property  *:  199120569,  Fed  R^ 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  86a  Property  «:  199120570,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  ^B.CA.Co:  San  Bemardido.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thro  public  benefit 

transfer 
Bldg.  875,  Property  •:  199120571.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.CA.Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
ReitsoD:  Negotiated  sale  or  ihra  puUic  benefit 

transfer 

Bk^  895,  Property  f :  199120572:,  Fed  Veg 

Date:  12/04/93„rf->,^ 
George  Air  Foretf*^^  > 
George  AFB ,  CA,  Go:  San  Bemaidina  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  tnm  putnic  benefit 

transfer 

Bldg.  568,  Property  «:  199120573.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Go:  San  Benardhio,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  tfam  public  benefit 

transfer 

Bldg.  685.  Property  •:  199120574.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geo^  A7B,  CA,  Go:  San  BemaRfino.  Zip: 

92394-5000 
Status:  Excess 
Reaaan;  Negotiated  sale  or  thro  public  benefit 

transfer 
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Bldg.  1 182.  Property  «:  199120S75.  Fed  Reg 

Dat4: 12/04/93 
Georgt  Air  Force  Base 
Ceoig^  AFB,  CA,  Co:  San  Bernardino,  2p: 

923!  )4-5000 
Status  Excess 
Reaso  i:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  1 142,  Property  »:  199120576,  Fed  Reg 

Dati :  12/04/93 
Georgt  Air  Force  Base 
Georgt  AFB.  CA.  Ca  San  Bernardino.  Zip: 

923*4-5000 
Status  Excess 
Reaso:  k:  Negotiated  sale  or  thru  pubDc  benefit 

transfer 

Bldg.  I  >45.  Property  »:  199120577,  Fed  Reg 

Dat( :  12/04/93 
Georg^  Air  Force  Base 
Ceorg^  AFB.  CA,  Co:  San  Bemardioo.  Zip: 

923M-5000 
Statu4  Excess 

Negotiated  sale  or  thru  public  benefit 
sfer 

'55.  Property  «:  199120578,  Fed  Reg 
12/04/93 
Georgt  Air  Force  Base 
Geotg  t  AFB.  CA,  Co:  Saa  Bemardiao,  Zip: 

923'  »4-5000 
Status :  Excess 

Reasa  i:  Negotiated  sale  or  thtv  public  benefit 
transfer 

Bldg.  k7S.  nroperty  #:  199120579.  Fed  Reg 

Dat(  :  12/04/93 
Georg  I  Air  Force  Base 
Georg !  AFB.  CA.  Goc  San  Bernardino.  Z9: 

923  )4-5000 
Status :  Excess 
Rean  1:  Negotiated  sale  or  Ibru  puUk  benefit 

trai^fer 

Bldg. 
Dat*: 


k70.  Pnpaty  «:  199120580,  Fed  Keg 
:  12/04/93 
Air  Force  Base 
AFB,  CA,  Ox  San  BenMrdiBO,Zip: 


Georg ) 
Georg ) 

923)4-5000 
Statui  Excess 

Negotiated  sale  or  thru  public  benefit 

trai  sfer 

Bldg.  ^14 ,  ftopeity  f:  1991 2S58t ,  Fed  Iteg 
Dat^:  12/04/93 

Air  Force  Base 

AFB,  CA,  Go:  San  Bemardino,  Zip: 


Geoig) 
Georg » 

923  )4-5000 
Status  Excess 

1:  Negotiated  sale  or  dmi  pnbKc  benefit 

trai  sfer 

Bldg.  S8«,  Property  t:  199120582,  Fed  Reg 

Dat  t:  12/04/93 
Geoig )  Air  Force  Base 
Georg  t  AFB.CA.Co:  San  Bemardina.  Zip: 

923  »4-5000 
Statu) :  Excess 
Reasc  t.  Negotiated  sale  or  thru  public  benefit 

trai  sfer 

Bldg.  799.  Property  #:  1991 20S83.  Fed  Reg 

Dat^:  12/04/93 
Geoi{  9  Air  Force  Base 
Geor;  s  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92:  )4-5000 
Statui :  Excess 
Reaso  a:  Negotiated  sale  or  thru  public  benefit 

trai  sfer 

Bldg.  107,  Property  •:19912058«.  Fed  11% 
Dal^:  12/04/93 


Geoige  Air  Force  Base 

George  AFB.  CA,  Co:  Saa  BeraacdinQ,  Z^ 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit . 

transfer 

Bldg.  719.  Frt^ierty  «:  199120585.  Fed  iteg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.  Co:  San  BemardiBO.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale^r  thru  public  beaefil 

transfer 
Bldg.  768,  Property  *:  199120586.  Fed  Reg 

Date:  12/04/93 
George  Air  FoEce  Base 
Geoige  AFB.  CA,  Co:  San  BemaisdiDO.  Zip-. 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  beneftt 

transfer 

Bldg.  564.  Property  f :  199120587,  Fed  Keg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardiao.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  timi  public  benefit 

transfer 

Bldg.  571.  Pnxterty  «:  199120588.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardiao,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  orJhru  public  benefit 

transfer 

Bldg.  635,  Property  f :  199120589.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reasoa:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  810,  Property  «:  199120590.  Fed  Keg 

Date:  12/04/93 
Geo^  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  BemardiBO,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  puUic  benefit 

transfer 
Bldg.  1138,  Property  •:  19«12eS91.FedBeg 

Date:  12/04/83 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  Saa  Beraacdiata,  Zipc 

92394-5080 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  513,  Property  «:  189120SO2.  Fed  Bog 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.CA.  Co:  Saa  Bemardiao.  Z^: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  arxhra  public  beaefit 

transfer 

Bldg.  540,  Property  f :  199120583.  Bed  R% 

Date:  12/04/93 
Geoige  Air  Faa»  Bate 
Geoige  AFB.  CA.  Co:  San  Bemardiaei.  Zfar. 

92394-5000 


Status:  Excess 

Reason:  Negotiated  sale  or  thru  public  benefit 
transfer 

Bldg.  670.  Property  t:  199120594.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  784,  Property  #:  199120595,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  835.  Property  •:  199120596.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

Bldg.  999,  Property  #:  199120597,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  96.  Property  »:  199120598,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  648,  Property  #:  199120599,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  659,  Property  t:  199120600,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  661.  Property  »:  199120601.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  Or  thm  public  benefit 

transfer 

Bldg.  725.  Property  #:  109120602.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 


Bldg.  666,  Property  #:  199120603.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  673.  Property  »:  199120604,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  679.  Property  #:  199120605,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status;  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  688.  Property  #:  199120606,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  689.  Property  #:  199120607,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  997.  Property  #:  199120608.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  163,  Property  #:  199120609.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  320,  Property  #:  199120610,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  pujilic  benefit 

transfer 

Bldg.  120.  Property  #:  199120611,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  196.  Property  #:  199120612.  Fed  Reg 
Date:  12/04/93 


Geoige  Air  Force  Base 

Geoige  AFB,  CA,  Go:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  753,  Property  •:  199120613,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  320,  Property  »:  199120614,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  348,  Property  f:  199120615,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  683,  Property  »:  199120616,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  720,  Property  »:  199120617,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bemardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  310,  Property  #:  199120618,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  12.  rtfeperty  #:  199120619,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  14,  Property  »:  199120620,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bemardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thm  public  benefit 

transfer 

Bldg.  23,  Property  »:  199120621,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Bemardino,  Zip: 

92394-5000 


Status:  Excess 

Reason:  MagotiHed  sale  or  thru  public  beaefit 

transfer 
B14g.  283,  Property  •:  199120622.  Fed  Reg 

Bate:  12/04^ 
George  Air  Force  Base 
George  AFB.  CA,Go:  Saa  BenMrdioo,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Ntfotialed  sale  or  tlwi  paMIc  benefit 

transfer 

Bldg.  60.  Property  »:  199120623,  Fed  Reg 

IMe:12MMf«3 
Geoige  Air  Force  Base 
GeoigB  AFB.  CA.  Ga:  Saa  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  tkru  pubbc  benefit 

transfer 

Bldg.  64,  Property  *:  199120624,  Fed  Reg 

Date:  12/04^3 
Geoige  Air  Force  Base 
George  AFB,  CA.Co:  Saa  Bernardino.  Sp: 

92394-5000 
Status:  Excess    . 
Reason:  Negotiated  sale  or  thru  pablic  benefit 

transfer 
Bldg.  58.  Property  »:  199120625,  Fed  Reg 

Date:  12AMf*3 
George  Air  Force  Base 
George  AFB.  CA,Co:  Saa  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  puUic  benefit 

transfer 

Bldg.  158.  Property  •:  199120626.  Fed  Reg 

Date:  12/04/^3 
George  Air  Force  Base 
George  AFB.  CA.  Co:  Saa  Beroardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  pabtic  benefit 

transfer 
Bldg.  211.  Property  «:  199120627,  Fed  Reg 

Date:  12/04^3 
George  Air  Force  Base 
George  AFB,  CA,  Co:  Saa  Benxardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiatod  sale  or  thru  paUic  benefit 

transfer 

Bldg.  70.  Property  •:  199120628,  Fed  Reg 

Date:  12^/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Bernafdino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  pubhc  benefit 

transfer 

Bldg.  655,  Property  #:  199120629,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA,  Co:  San  Beroffidino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotialed  sale  or  thru  puUic  benefit 

transfer 
Bldg.  72.  Property  «:  199120630.  Fed  Reg 

Dttte:  12/04/93 
George  Air  Force  Base 
George  AFB.  CA.'Co:  San  Bemaidino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  N^obaled  sale  or  thru  public  benefit 

transfer 
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Bldg.  290,  Propeity  •:  199120631.  Fed  Reg 

Dal  9: 12/04/93 
Geoi)  e  Air  Force  Base 
Geor;  s  AFB,  CA,  Go:  San  Bernardino.  Zip: 

92;  94-5000 
Statu  i:  Excess 
RaaM  r:  Negotiated  srieor  &ra  poUic  benefit 

transfer 
BldgJor,  Prapeity  *:  199120632.  Fed  Reg 

Dais:  12/04/93 
George  Air  Force  Base 
Geoi]  e  AFB, CA.Co:  San  Bernardino,  Zip: 

92:  94-5000 
Statu  s:  Excess 
Ree«  lar.  Negotiated  sale  or  fhra  puMic  benefit 

trai  tsfer 

Bldg.  115S,  Propeity  f :  199120633,  Fed  Reg 

Da  e:  12/04/93 
Geor:  fi  Air  Force  Base 
GeoT  <fi  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92  94-5000 
Statu  9:  Excess 
Reasi  n:  Negotiated  sale  or  thni  public  benefit 

tra  isfer 
BldgJ  724,  Propeity  •:  199120634.  Fed  Reg 

C^e:  12/04/93 
George  Air  Force  Base 
Geor  ^  AFB,  CA,  Go:  San  Bernardino,  Zip: 

92  94-5000 
Stati  i:  Excess 
Reaa  n:  Negotiated  sale  or  thm  puUic  benefit 

tra  isfer 
Bldg  873,  Property*:  19912063S. Fed«eg 

Da  e:  12/04/93 
Geor  \e  Air  Force  Base 
Geor  fe  AFB,CA.  Go:  ^an  BemardiiM,  Zip: 

92  194-5000 
Stati  s:  Excess 
Reaa  m:  Negotiated  saleor  thra  public  benefit 

traisfer 

Bldg  107,  Property  •:  199120636,  Fed  Reg 

Da  :e:  12/04/93 
Geor  (e  Air  Force  Base 
Geoi  ffi  AFB,  CA,  Go:  San  Bernardino,  Zip: 

92  194-5000 
Stati  s:  Excess 
Reas  m:  Negotiated  saleor  thra  pubhc  benefit 

tra  nsfer 
Bldg  350,  Property*:  109120637,  Fed  Reg 

D{  le:  12/04/93 
Geoi  ;e  Air  Force  Base 
Geoi  ^  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92J94-5000 
Stati  s:  Excess 
Reas  m:  Negotiated  sale  or  thru  puUtc  benefit 

trs  nsfer 

Bldg  353,  Property*:  109120638.  Fed  Reg 

Ds  te:  12/04/93 
Geoi  le  Air  Force  Base 
Geoi  ^  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92)94-5000 
Stati  s:  Excess 
Rea<  jir.  Negotiated  sale  or  thra  puUic  benefit 

tp)  nsfer 

Bldj   527,  Property  ♦:  199120639.  Fed  Reg 

Di  te:  12/04/93 
Geoi  ge  Air  Force  Base 
Geoi  ge  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92  394-5000 
Stati  s:  Excess 
Rem  on:  Negotiated  sale  or  thra  public  benefit 

tn  nsfer 

Bld{   533,  Property  «:  19912Q64a  Fed  Reg 
D  te:  12/04/93 


George  Air  Force  Base 

George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  puMic  benefit 

transfer 
Bldg.  550.  Property  *:  19§120641.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB.CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  beaefit 

transfer 
Bldg.  SSS,  Property  *:  199120642.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Beroardiao,  Sp: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  569,  Property  *:  1^120643.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardiao,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  S52,  Propeity  *:  199120644^  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  55800,  Property  *:  199120645.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co;  San  Bernardino,  Zip: 

92394-5000 
Statu*:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 
Bldg.  »60.  Property  *:  199120646.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  157,  Property  §-.  199120647.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
.  George  AFB.  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 
Bldg.  115,  Property  #:  199120648.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  185,  Propeity  *:  199120649.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 


Status:  Excess 

Reason:  Negotialed  sale  or  thra  publk  banefit 
transfer 

Bldg.  451,  Property  •:  199120S50.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA.  Coc  San  BernardiBO.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  banefit 

transfer 

Bldg.  160,  Property  •:  199120651.  Fed  Heg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  591,  Property  i:  199120652.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  Saa  BernardiDO,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  167.  Property  «:  199120653.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA.  Co:  San  Benurdino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  pubUc  beaefit 

transfer 

Bldg.  289,  Property  *:  199120654,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-SOOO 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  1163,  Property  *:  1991206S5,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  280,  Propeity  •:  199120656.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
George  AFB.  CA,  Co:  San  Barnardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  pubtlc  beaafit 

transfer 

Bldg.  324,  Property  *:  199120657,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Forca  Base 
Geoige  AFB.  CA.  Coc  Saa  Baraardiiio,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  banefit 

transfer 

Bldg.  386.  Property  *:  19912065a.  Pad  Rag 

Date:  12>04/93 
Geoige  Air  Force  Basa 
Geoige  AFB,  CA.  Co:  San  Banardiao,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  pubUc  benefit 

transfer 


Bldg.  389.  Ptoparty  *:  199120659.  Fad  Rag 

Date:  12/04/93 
George  Air  Force  Base 
Geofge  AFB.  CA.  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negc^ated  sale  or  thra  public  beaefit 

transfer 

Bldg.  415,  Property  *:  199120660,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  600,  Prrwerty  #:  199120661.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  banefit 

transfer 

Bldg.  757,  Property  »:  199120662,  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
George  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  pubKc  benefit 

transfer 

Bldg.  760.  Property  *:  199120663.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Beroardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated,^aIe  or  thra  public  benefit 

transfer 

Bldg.  800,  Property  «:  i991 20664.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Forca  Base 
Geoige  AFB.  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  805,  Propeity  •:  199120665.  Fed  Reg 

Date:  12/04/93 
Georga  Air  Force  Base 
Geoiga  AFB,  CA,  Co:  San  Beroardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  806.  Property  •:  190120666.  Fed  Rag 

Date:  12/04/93 
Gaoige  Air  Forca  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

02394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  Sia.  Property  *:  199120667.  Fed  Rag 

Date:  12/04/93 
George  Air  Forca  Bmb 
Geoige  AFB,  CA.  Go:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  beaefit 

transfer 

Bldg.  520.  Property  •:  199120668.  Fed  Rag 
Date:  12/04/93 


Geoige  Air  Force  Base 

Gaaiga  AFB.  CA.  Go:  San  Bemaidioo.  Zip: 

92394-5000 
Status:  Emess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  633,  Propeity  *.  199120669.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  21ip: 

92394-5000 
Status:  Excess 
Reason:  N^otiated  sale  oi  thra  public  benefit 

transfer 

Bldg.  653,  Property  »:  19912067a  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 
Bldg.  732,  Property  »:  199120671,  Fed  Rag 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  733.  Property  f :  199120672.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Beroardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

BWg.  738,  Property  *:  199120673,  Fed  Rag 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  739,  Property  *:  199120674,  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino.  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thra  public  benefit 

transfer 

Bldg.  538.  Property  *:  199120675.  Fed  Reg 

Date:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA.  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sak  or  thra  pubHc  banafit 

transfer 

Bldg.  539.  Property  t:  199120678.  Fad  Reg 

Datr.  ia/0«/93 
Geoige  Air  Force  Base 
Geoige  AFB.  CA,  Co:  San  Beroardiao.  Zip: 

92394-5000 
Status:  Excess 
Reasoa:  Negotiated  safe  or  tkra  pubbc  banafit 

transfer 

Bldg.  657,  Property  *:  199120877.  Fed  Reg 

Data:  12/04/93 
Geoige  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Beroardiao.  Zip: 

92394-5000 
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Status:  Excess 

Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 
Bldg.  656.  Property  *:  199120678.  Fed  Reg 

Date:  12/04/93 
George  Air  Force  Base 
Geoige  AFB,  CA,  Co:  San  Bernardino,  Zip: 

92394-5000 
Status:  Excess 
Reason:  Negotiated  sale  or  thru  public  benefit 

transfer 

207  Buildiiigs/414  Units,  Property  *: 

199210017.  Fed  Reg  Date:  12/04/93 
Wherry  Duplexes 

Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento.  Zip:  95655- 

SOOO 
Status:  Excess 
Reason:  Public  or  negotiated  sale,  or  public 

benefit  transfer 
336  (Wherry)  Family  Houses.  Property  #: 

199210018.  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale,  or  public 

benefit  transfer 
450  (Capehart)  Family  Houses.  Propert/«: 

199210019.  Fed  Reg  Date:  12/04/93 
Project  Name:  Mather  Air  Force  Base 
Mather.  CA.  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale,  or  public 

benefit  transfer 
71  Family  Houses.  Property  #:  199210020. 

Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 
Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale,  or  public 

benefit  transfer 

18  Temporary  Living  Quarters,  Property  »: 

199210021,  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  2ip:  95655- 

5000 
Status:  Excess 
Reason:  Negotiated  sale,  or  thru  public 

benefit  transfer 
60  Office/ Admin.  Buildings,  Property  t: 

199210022,  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Disposal  process 

32  Recreation  Facilities.  Property  *: 

199210023.  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale,  or  thru 

public  benefit  transfer 

33  Airport  Related  Buildings,  Property  #: 

199210024.  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Disposal  process 
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36 1  laint  &  Engineering  Bldgs.,  Property  •: 

V.  9210025.  Fed  Reg  Date:  12/04/93 
Mai  ler  Air  Force  Base 
Mai  ler,  CA,  Co:  Sacramento,  Zip:  95655- 

5100 
Stal  iS:  Excess 
Rea  on:  Disposal  process 
15'  raining  Buildings,  Property  t: 

1  9210026,  Fed  Reg  Date:  12/04/93 
Mai  ler  Air  Force  Base 
Mai  ler,  CA.  Co:  Sacramento,  Zip:  956S5- 

5<00 
Stal  is:  Excess 
Rea  »n:  Public  or  negotiated  sale,  or  public 

h  nefit  transfer 

7  SI  }re  &  Service  Buildings,  Property  #: 
1  9210027,  Fed  Reg  Date:  12/04/93 

Mai  ler  Air  Force  Base 

Mai  ler,  CA.  Co:  Sacramento.  Zip:  95655- 
5100 

Stal  us:  Excess 

Rea  ton:  Disposal  process 

2  C  lapels.  Property  •:  199210028,  Fed  Reg 
E  ite:  12/04/93 

Mai  ler  Air  Force  Base 

Mai  lier.  CA,  Co:  Saoamento,  Zip:  95655- 

5KX) 
Stal  lis:  Excess 
Res  son:  Disposal  process 
4  F  re  Buildings.  Property  #:  199210029,  Fed 

F^  Date:  12/04/93 
Ma<  tier  Air  Force  Base 
Mai  tier,  CA,  Co:  Sacramento,  Zip:  95655- 

SKX) 
Status:  Excess 

i:  Disposal  process 

3  ALdio  Visual  Buildings,  Property  #: 
1 99210030,  Fed  Reg  Date:  12/04/93 

Ma  her  Air  Force  Base 

Ma  her,  CA,  Co:  Sacramehto,  Zip:  9S6S5- 
SXX) 

Sta  us:  Excess 

Rei  ton:  Disposal  process 
h  iscellaneous  Buildings,  Property  #: 
1  )9210031,  Fed  Reg  Date:  12/04/93 

Ma  her  Air  Force  Base 

Mather,  CA.  Co:  Sacramento.  Zip:  95655- 


SXX) 
Sta  us:  Excess 
Rei  son:  Public  or  negotiated  sale,  or  thru 

f  liblic  benefit  transfer 


itorage  Buildings,  Property  #:  199210032. 
'Reg  Date:  12/04/93 
Ma  her  Air  Force  Base 
Ma  her,  CA,  Co:  Sacramento,  Zip:  95655- 

SXX) 
Sta  us:  Excess 
Ret  son:  Public  or  negotiated  sale,  or  public 

l  snefit  transfer 
'  V  arehouses.  Property  »:  199210033,  Fed 

J  Date:  12/04/93 
Mather  Air  Force  Base 
Ma  her,  CA.  Co:  Sacramento,  Zip:  95655- 

£900 
Sta  us 


:  Excess 
Reison:  Public  or  negotiated  sale,  or  thru 
{ ubiic  benefit  transfer 

V  ehicle  Shops,  Property  •:  199210034.  Fed 

I  eg  Date:  12/04/93 
Ma  her  Air  Force  Base 
Ma  her,  CA,  Co:  Sacramento,  Zip:  9565S- 

SDOO 
Sta  us:  Excess 
<^(  son:  Public  or  negotiated  sale,  or  thru 

I  ublic  benefit  transfer 


Traffic  Check  House  »1S50,  Property  f : 

199210035,  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  9S6S5- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale  or  thru 

public  benefit  transfer 

8  Fuel  Buildings/Fadlities,  Property  »: 

199210036.  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale  or  thru 

public  benefit  transfer 

S  Explosives  &  Munitions  Bldgs,  Property  •: 

199210037.  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather.  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Jleason:  Public  or  negotiated  sale  or  thru 

public  benefit  transfer 
11  Hazardous  Storage  Buildings,  Property  #: 

199210038,  Fed  Reg  Date:  12/04/93 
Mather  Air  Force  Base 

Mather,  CA,  Co:  Sacramento,  Zip:  95655- 

5000 
Status:  Excess 
Reason:  Public  or  negotiated  sale  or  thru 

public  benefit  transfer 

30  Dormitories,  Property  »:  199320048,  Fed 

Reg  Date:  12/04/93 
Norton  Air  Force  Base 
San  Bernardino,  CA,  Co:  San  Bernardino  Zip: 

92409- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
35  Administrative  Bldgs.,  Property  #: 

199320049,  Fed  Reg  Date:  12/04/93 
Norton  Air  Force  Base 
San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  92409- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
4  Training  Facilities,  Property  #:  199320050, 

Fed  Reg  Date:  12/04/93 
Norton  Air  Force  Base 
San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  92409- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
53  Warehouses.  Property  »-.  199320051,  Fed 

Reg  Date:  12/04/93 
Norton  Air  Force  Base 
San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  92409- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
28  Commercial  Bldgs.,  Property  *: 

199320052,  Fed  Reg  Date:  12/04/93 
Norton  Air  Force  Base 

San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  92409- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
21  Maintenance  Facilities,  Property  f: 

199320053.  Fed  Reg  Date:  12/04/93 
Norton  Air  Force  Base 

San  Bernardino,  CA,  Co:  San  Bernardino, 

Zip:  9240»- 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 
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8  Recreation  Bldg?..  Prapeity  f:  199320064. 

Fad  Reg  DMk  12/04/93 
Norton  Air  Force  Base 
San  BemardiacCA.  Co:  San  Bernardino. 

Zip:  92409- 
Statua^cess 
Reason:  Record  of  decisioo  on  disposal 

Colorado 
Buildings 

15  Family  Housing— Duplexes.  Property  #: 
199320001.  Fed  Reg  Date:  12/04/93 

Lowry  Ab  Focc8  Base 
East  6th  Ave.  ft  Quabac  Street 
Denver,  CO,  Co:  Denver.  Zip:  80230-5000 
Status:  Bxcets 

Reason:  Homeless  interest  and  City  interest 
expressed 

16  Housing  Storage/Garages,  Property  t: 
19S320002,  Pad  Reg  Date:  12/04/93 

Lowry  Air  Force  base 

East  6th  Av&  ft  Quebec  Street 

Denver,  CO,  Co:  Denver,  Zip:  80230-5000 

Status:  Excess 

Reason:  Homeless  interest  and  City  interest 

expressed 
Bldg.  251,  Family  Housing.  Property  •: 

199320003,  Fed  Reg  Date:  12/04/93 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 
Denver,  CO,  Co:  Denver,  Zip:  80230-5000 
Status:  Excess 

Reason:  Homeless  interest  and  City  interest 
expressed 

42  Wherry  Family  Housing.  Property  #: 

199320004,  Fed  Reg  Date:  12/04/93 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 

Denver,  CO.  Co:  Denver,  Zip:  80230-5000 

Status:  Excess 

Reason:  Homeless  interest  and  Gty  interest 

expressed 
7  Wherry  Family  Housing,  Property  •: 

199320005,  Fed  Reg  Date:  1 2/04/93 
Lowry  Air  Force  Baae 

East  6th  Ave.  ft  Quebec  Street 
Denver,  CO,  Co:  Denver,  Zip:  80230-5000 
Status:  Exceaa 

Reason:  Homeless  interest  and  City  interest 
expressed 

7  Wherry  Family  Housing.  Property  f: 

199320006,  Fed  Reg  Date:  12/04/93 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 
Denver.  CO.  Co:  Denver.  Zip:  80230-5000 
Status:  Excess 

Reason:  Homeless  interest  and  City  intafest 
expressed 

22  Family  Housing  (PFY  50).  Property  f: 

199320007,  Fed  Reg  Date:  12/04/93 
Lowry  Air  Force  Base 

East  6th  Ave.  ft  Quebec  Street 
Denver.  CO.  Co:  Denver.  Zip:  80230-5000 
Status:  Exceas 

Reason:  Homeless  interest  and  Qty  interest 
expressed 

23  Family  housing  (PFY  70A).  Property  f: 

199320008,  Fed  Reg  Date:  12/04/93 
Lowry  Air  Porea  Base 

East  6th  Ave.  ft  Quebec  Street 
Denver,  CO.  Co:  Denver,  Zip:  80230-5000 
Stattis:  Excess 

Reason:  Homeless  tntersst  and  City  interest 
expressed 


75  Family  Housing  (PFY  7QA).  Property  •: 
199320009.  Fed  Reg  Date:  12/04/93 

Lowry  Air  Force  Base 

East  edi  Avai  ft  Qnabac  Stcwt 

Deovsr.CXXCo:  Denver,  ^pc  80230-5000 

Status:  Excess 

Reason:  Homeless  interest  and  City  inlarasi 
expressed 

niinois 
Buildings 

Bldg.  1380,  Property  *:  189010232.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Chanute  Air  Force  Base 
Chanuta  Air  Force  Base 
Rantoul,  IL.  Co:  Champaign.  Zip:  6186a- 
Status:  Unutilized 
Reason:  Chemicals  (GAS)  pressnL 
Bldg.  ice.  Propeity  •:  189010255.  Fed  Rsg 

Date:  12/04/93 
Proved  Name:  Chanute  Air  Force  Base 
Chanute  Air  Force  Base 
Rantoul.  IL.  Co:  Champaign.  Zip:  61868- 
Status:  Unutilized 
Reason:  Unsafe  for  any  use 

BMg.  1220.  Property  •:  189010259.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Chanute  Air  Force  Base 
Chanute  Air  Force  Base 
Rantoul,  IL.  Ck  Champaiga.  Zip:  61868- 
Status:  UnutUlzed 
Reason:  Unsafe  for  any  use 
Bldg.  1221.  Property  9: 189010260,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Chanute  Air  Force  Base 
Chanute  Air  Force  Base 
Rantoul,  IL.  Co:  C3iampaign,  Zip:  61868- 
Status:  Unutilized 
Reason:  Unsafe  for  any  use 
463  Residential  Buildings,  Property  •: 

199210139.  Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Base 

Rantoul.  IL,  Co:  Champaign.  Zipc  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
24  Temporary  Living  Quarters.  Property  i: 

199210140.  Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Base 

Rantoul.  IL.  Co:  Champaign.  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  dt#posal 
2  Medical  Facilities,  Property  t:  199210141. 

Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Base 
Rantoul,  IL.  Co:  Champaign,  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
28  Storage/Warehouses,  Property  •: 

199210142,  Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Bms 

Rantoul,  IL.  Ck):  Champaign.  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
15  Maintenance  Bldgs.,  Property  #: 

199210143,  Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Bue 

Rantoul.  IL.  Co:  Champaign.  Zipc  61868- 
Status:  Excess 

Reason:  Record  of  decisioo  on  disposal 
2  Engine  Test  Cells/Warehouse.  Property  •: 

199210144,  Fed  Reg  Date:  12/04/93 
Chanute  Air  Fores  Base 

Rantoul,  IL.  Co:  Champaign.  Zip:  61868- 
Status:  Excess 


Raasoa:  Racord  of  decisiaa  en  dlsposa) 

Z  Gas  SMkna.  Property  t:  199210145.  Fed 

Rag  DMr  12MM/99 
Chanute  Air  Faroe  Base 
Rantoul.  IL.  Co:  Champaign,  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
22  Training  Facilities.  Property  t:  199210146. 

Fed  Rag  Date:  12/04/93 
Chanute  Air  Faroe  Base 
Rantoul,  IL.  Ca  Oianipaign.  Zip:  61868- 
Status:  Excess 

Reason:  Recwd  of  decision  on  disposal 
5  Retail  Stores,  Property  t:  199210147.  Fed 

Reg  Date:  12/04/93 
Chanute  Air  Pbroe  Base 
Rantoul.  IL.  Coc  Qumpaign.  Zip:  8186»- 
Status:  Excess 

Reason:  Record  of  decisioo  on  disposal 
3  Chapel/Chapel  Center,  Property  t: 

199210148.  Fed  Rag  Date:  12/04/93 
Chanute  Air  Force  Base 
Rantoul,  IL.  Coc  Champaign.  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
1  Fire  Station.  Property  #:  199210149.  Fed 

Reg  Date:  12/04/93 
Chanute  Air  Force  Base 
Rantoul,  IL.  Co:  Qiampaign,  Zip:  61868- 
Stalus:  Excess 

Reason:  Record  of  decision  on  disposal 
27  Recreation  Facilities.  Property  t: 

199210150,  Fed  Reg  Date:  12/04/93 
Chanute  Air  Force  Base 
Rantoul,  IL.  Ca  Chan^Mign.  Zip:  6186a- 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
26  Administration  Fadlitiea.  Property  t: 

199210152,  Fed  Reg  DalK  12/04/93 
Chanute  Air  Force  Base 
Rantoul,  IL.  Co:  Champaign,  Zip:  61868- 
Status:  Excess 

Reason:  Record  of  decisioo  on  disposal 
Bldg.  386/Band  Bldg..  Property  t:  199210153, 

Fed  Reg  Date:  12/04/93 
Chanute  Air  Fores  Base 
Rantoul,  IL,  Co:  Champaign,  Zip:  6186a- 
Status:  Excess 
Reason:  Record  of  decision  on  difpfftal 

Louisiana 
Land 

10  Recreatioa  Aiaas.  Property  •:  199210064. 

Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 
Alexandria.  LA.  Coc  Rapides.  Zipc  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  community 
25  Land.  Airfield,  Runways,  Property  t: 

199210094,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 
Alexandria,  LA.  Ox  Rapides.  Zipc  71311- 

5000 
Status:  Excess 

Reason:  Record  of  decisioo  on  disposal 
Buildings 

93  (Appropriated)  Family  Hsg..  Property  •: 
199210080.  Fed  Reg  Date:  12/04/93 

England  Air  Force  Bene 

Alexandria,  LA,  Co;  Rapides.  Zip:  71311- 
5000 

Status:  Excess 
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Reason:  Record  of  decision  on  disposal 
201  (Capehart)  Family  Housing.  Property  #: 

199210081,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria.  LA.  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
3  OflicW Admin.  Buildings,  PTop>erty  #: 

199210082,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria.  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
18  Recreation  Facilities,  Property  •: 

199210083,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  community 
14  Dorms/Dining  Rooms,  Property  f : 

199210085,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  commimity 
14  Education/Training  Bldgs.,  Property  •: 

199210086,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA.  Co:  Rapides.  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  community 
3  Hospital  Related  Facilities,  Property  t: 

199210087,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  community 
6  Business/Commercial  Bldgs,  Property  •: 

199210088,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 
Reason:  Lease  to  the  local  community. 

38  Storage/Warehouses,  Property  »: 

199210089,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 

Reason:  Leased  to  the  local  community. 
20  Shops  and  Maintenance,  Property  •: 

199210090,  Fed  Reg  Date:  12/04/93 
England  Air  Force  B<^ 

Alexandria.  LA,  Co:  Rapides,  Zip:  71311- 

5000    ~ 
Status:  Excess 
Reason:  Leased  to  the  local  community 

36  Airfield  Related  Facilities,  Property  •: 

199210091,  Fed  Reg  Date:  12/04/93 
England  Air  Force  Base 

Alexandria,  LA,  Co:  Rapides,  Zip:  71311- 

5000 
Status:  Excess 
Reason:  Leased  to  local  community 

Bldg.  500,  Property  #:  199210092,  Fed  Reg 

Date:  12/04/93 
England  Air  Force  Base 


Alexanc  ria.  LA,  Co:  Rapides,  2Up:  71311-  Reason:  Disposal  process 


5000 
Status: 
Reason 


5000 
Status: 
Reason: 


I  xcess 
Leased  to  the  local  community 
Bldg.  la  )1,  Chapel,  Property  •:  199210093, 

Fed  R  !g  Date:  12/04/93 
Englancj  Air  Force  Base 
Alexan^ia,  LA,  Co:  Radides,  Zip:  71311- 


I  xcess 
Leased  to  the  local  community 


Missoiu 
Buildinj  s 

3-pormitorie8,  Property  #:  199320023,  Fed 

I^Dite:  12/04/93 
Rich^  i-Gebaur  Air  Fatoe  Base 
Elnlwoc  d  Street 

Kansas  i  :ity,  MO,  Co:  Jackson,  Zip:  64147- 
Slatus:  1  xcess 
Reason:  Marine  Corps  has  expressed  an 

intere  it 

Facility  248,  Property  »:  199320024,  Fed  Reg 

Date:  12/04/93 
Richard  t-Gebaur  Air  Force  Base 
Kansas  i  :ity,  MO,  Co:  Jackson,  7Trnfi4ir 
Status:  1  ^cess 
Reason:  Marine  Corps  has  expressed  an 

intere  it 

2  Recrw  lion  Facilities,  Property  #: 
19932  9027,  Fed  Reg  Date:  12/04/93 

Richard  i-Gebaur  Air  Force  Base 

Kansas  :ity,  MO,  Co:  Jackson,  Zip:  64147- 

Status:  I  xcess 

Reason:  Marine  Corps  has  expressed  an 
intere  !t 

New  Ha  npshire 
Buildii}{  ;s 

Bldg.  8,  Property  •:  189010534,  Fed  Reg  Date: 

12/04  93 
Project  iame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Newing  on  Road 
Pease  A  ^,  NH,  Co:  Rockingham,  Zip: 

0380:  - 
Status:   Access 
Reason:  Disposal  process 
Bldg.  94 ,  Property  «:  189010535,  Fed  Reg 

Date:  12/04/93 
Project  Jame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base,  Temp.  Lodging  Facility 
Rockin(  tiam  Drive 
Pease  A  ^,  NH,  Co:  Rockingham,  Zip: 

0380;  - 
Status:  bccess  '•     , 

Reason:  Disposal  process 
Bldg.  6(  0,  Property  «:  189040059,  Fed  Reg 

Date:  12/04/93 
Project  iaxne:  Pease  Air  Force  Base 
Capehai  t  Family  Housing 
Pease  A  \i  Force  Base 
Pease  A  PB,  NH,  Co:  Rockin^iam,  Zip: 

0380;  - 
Status:  Excess 
Reaspn;  Disposal  process 

Bldg.  6(  1,  Property  •:  189040060,  Fed  Reg 

Date:  12/04/93 
Project  flame:  Pease  Air  Force  Base 
Capehait  Family  Housing 
Pease  Air  Force  Base 
Pease  A  FB,  NH,  Co:  Rockingham,  Zip: 

0380;- 
Status:  Excess 


Bldg.  602,  Property  •:  189040061,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base  9 

Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

0380^- 
Status:  Excess 
Reason:  Disposal  process  • 
Bldg.  603,  Property  t:  189040062,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 

Reason:  Disposal  process  ' 

Bldg.  604,  Property  #:  189040063,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

J3803- 
'Status:  Excess 
Reason:  Disf»osal  process 
Bldg.  605.  Property  •:  189040064,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason: 
Bldg.  606,  Property  *:  189040065,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  607,  Property  •:  189040066,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  608,  Property  *:  189040067,  Fed  Reg^ 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  609,  Property  •:  189040068,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  610,  Property  »:  189040069,  Fed  Reg 

Date:  n/04/93 


Project  Name:  Pease  Air  Force  Base 

Capehart'Family  Housing 

Pease  Air  Force  Base 

Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  611,  Property  #:  189040070,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  612,  Property  #.:  189040071.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  613,  Property  #:  189040072,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  614,  Property  #:  189040073,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  615,  Property  #:  189040074,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  616,  Property  #:  189040075.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  617.  Property  «:  189040076 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  618.  Property  #:  189040077.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base        • 
Capehart  Family  Housing 


6,^Reg 


Pease  Air  Force  Base 

Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  619.  Property  #:  189040078,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  620,  Property  #:  189040079,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  621.  Property  #:  189040080,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  622.  Property  #:  189040081.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  623.  Property  #:  189040082,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  624.  Property  #:  189040083,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disf>osal  process 

Bldg.  625.  Property  •:  189040084,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  626,  Property  •:  189040085,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  627,  Property  •:  189040086.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  628,  Property  #:  189040087,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  629,  Property  #:  189040088,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  630,  Property  #:  189040089,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  631,  Property  •:  189040090,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  632,  Property  »:  189040091,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  633,  Property  #:  189040092,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  634,  Property  f :  189040093,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
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Bldg.  635.  Property  i:  1890400M.  Fed  Reg 

Date:  12/04/93 
Prt^ect  r4aiiiec  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockin^am.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  636.  Property  f:  18904009S.  Fed  Rag 

Date:  12/04/93 
Project  Namec  Pease  Air  Force  Base 
Cap^art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockin^am.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
'Bldg.  637,  Property  *:  169040096.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehait  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  638,  Property  *:  189040097.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  prpcess 

Bldg.  639,  Property  •:  189040098.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Pwce  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rorittngham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  640,  Property  •:  189040099,  Fed  Reg 

Date:  12/04/93 
Project  Name*.  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockin^bam,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  641,  Property  *:  189040100,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  642.  Property  #:  189040101.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Statiis:  Excess 
Reason:  Disposal  process 
Bldg.  643,  Property  t:  189040102,  Fed  Reg 

Date:  12/04/93 


Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 

I  i  .ir  Force  Base 

I ;  PB.  NH,  Co:  Rockingham.  Zip: 


Pease 


0380)- 
Status:  Excess 


:  Disposal  process 
6|M,  Property  i:  189040103,  Fed  Reg 
12/04/93 

Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  /  lir  Force  Base 

I  /  .FB,  NH,  Co:  Rockingham.  Zip: 


Reason: 
Bldg. 
Date 


Pease 


0380)- 
Statur  Excess 
Reason  Disposal  process 
Bldg.  6 15,  Property  th  189040104.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  /  .ir  Force  Base 
Pease  i  FB,  NH,  Co:  Rockingham.  Zip: 

0380}- 
Status:  Excess 
Reason :  Disposal  process 

Bldg.  6 16.  Property  i:  189040105.  Fed  Reg 

Date  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  i  lir  Force  Base 
Pease  i  lFB,  NH,  Co:  Rockingham.  Zip: 

O380}- 
Status:  Excess 


Reason: 

Bldg, 
Date 


:  Disposal  process 
e(t7.  Property  •:  169040106.  Fed  Reg 
12/04/93 

Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  i  di  Force  Base 

)  i  lFB,  NH.  Co:  Rockingham.  Zip: 
O380  }- 
Status:  Excess 
Reasoi :  Disposal  process 

Bldg.  8i48,  Property  *:  189040107.  Fed  Reg 

Date  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  i  Lir  Force  Base 
Pease  i  lFB,  NH,  Co:  Roddn^iam.  Zip: 

038(]}- 
Status:  Excess 
ReasoE :  Disposal  process 
Bldg.  e  49.  Property  *:  189040108,  Fed  Reg 

Date  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Pease  j  Lir  Force  Base 
Pease ,  lFB.  NH.  Co:  Rockingham,  Zip: 

038(3- 
Status;  Excess 
Reasoi :  Disposal  process 

Bldg.  ^50.  Property  t:  189040109,  Fed  Reg 

Dat^  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 

I  i  Lir  Force  Base 
Pease  t  iFB,  NH.  Co:  Rockingham.  Zip: 

038(3- 
Status:  Excess 
Reasoi :  Disposal  process 
Bldg.  6  51,  Property  *:  189040110.  Fed  Reg 

Date  12/04/93 
ProjeO  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 


Pease  Air  Pbrce  Base 

Pease  AFB.  NH.  Co:  Rockln^iam,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  652.  Property  *:  189040111.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Atr  Pbrce  Base 
Capehart  Family  Housing  « 

Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip- 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  653.  Property  i:  189040112,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockin^am.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  654.  Property  *:  189040113,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockin^am.  Zip: 

03803- 
Status:  Excess 
Rearon:  Disposal  process 
Bldg.  655.  Property  *:  189040114,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AtV,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  656,  Property  #:  1890401  IS,  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Peaae  Air  Force  Base 
C^apehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  657.  Rroperty  #:  189040116,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  658.  Property  *:  189040117.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  659.  Property  #:  189040118.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  660.  Property  #:  189040119.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(Dapehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  661.  Property  #:  189040120.  Fed-Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip:      I 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  662,  Property  #:  189040121.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Captehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  663,  Property  »:  189040122,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  664,  Property  f:  189040123,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  665,  Property  »:  189040124.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing  • 

Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  666,  Property  #:  189040125.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(lapehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  667.  Property  #:  189040126.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 


Bldg.  668.  Property  #:  189040127.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  669.  Property  #:  189040128.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  670,  Property  «:  189040129,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Ck):  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  671,  Property  #:  189040130,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  672,  Property  »:  189040131.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  673.  Property  #:  189040132.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  674.  Property  #:  1890401 33,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(Zapehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Ck>:  Roddngham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  675,  Property  #:  189040134.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  676.  Property  #:  189040135.  Fed  Reg 

Date:  12/04/93 


Project  Name:  Pease  Air  Force  Base 

Capehart  Family  Housing 

Pease  Air  Force  Base 

Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  677.  Property  •:  189040136,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
$tatus:  Excess 
Reason:  Disposal  process 
Bldg.  678.  Property  i:  189040137.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  679,  Property  f :  189040138.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  680.  Property  »:  189040139,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Clapehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  681.  Property  f:  189040140.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Bldg. 

Status:  Excess 
Reason:  Disposal  process 
Bldg.  682,  Property  #:  189040141.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  683,  Property  »:  189040142,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
(Zapehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  684,  Property  f:  189040143.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 


Capehart  Family  Housing 

Pease  Air  Force  Base 

Pease  AFB.  NH,  Ck>:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Disposal  process 

Bldg.  685.  Property  ff:  189040144.  Fed  Reg 

Data:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  686.  Property  i:  189040145.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  687,  Property  #:  189040146.  Fed  R^ 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  688.  Property  *:  189040147,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  689.  Property  t:  189040148.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  902.  Property  •:  189040305.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockin^iam.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  904.  Property  «:  189040306.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  905.  Property  •:  189040307.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Hoiising 
Pease  Air  Force  Base 


Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

038)3- 
StatU! :  Excess 
Reaso  i:  Disposal  process 
Bldg.  we.  Property  #:  189040308,  Fed  Reg 

Dat  i:  12/04/93 
Proje<  t  Name:  Pease  Air  Force  Base 
Capel  art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

038)3- 
Statu! :  Excess 
Reaso  i:  Disposal  process 

Bldg.  )07,  Property  »:  189040309.  Fed  Reg 

Dat  r.  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Ca[>ehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03C  )3- 
Statui :  Excess 
Reaso  r.  Disposal  prooess 

Bldg.  )08.  Property  •:  189040310,  Fed  Reg 

Dat  i:  12/04/93 
Proje<  t  Name:  Pease  Air  Force  Base 
Capel  art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

038  )3- 
Statui :  Excess 
Reaso  i:  Disposal  process 

Bldg.  K>9.  Property  •:  189040311,  Fed  Reg 

Dat !  12/04/93 
Proje<  t  Name:  Pease  Air  Force  Base 
Capel  art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03fl)3- 
Statui :  Excess 
Reasc  3 :  Disposal  prooess 
Bldg.  )10.  Property  «:  189040312,  Fed  Reg 

Dat  i:  12/04/93 
Proje(  t  Name:  Pease  Air  Force  Base 
Cape!  art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03fl}3- 
Statui :  Excess 
Reasc  n:  Disposal  prooess 
Bldg.  911,  Propery  «:  189040313.  Fed  Reg 

Dat):  12/04/93 
Pro}e<  t  Name:  Pease  Air  Force  Base 
Capel  art  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03^93- 
Statu  :  Excess 
Reasc  n:  Disposal  prooess 
Bldg.  912.  Property  i:  189040314.  Fed  Reg 

Dal!:  12/04/93 
Projo  t  Name:  Pease  Air  Force  Base 
Cape:  art  Family  Housing 
Pease  Air  Force  Base 
Peas«  AFB.  NH.  Co:  Rockingham.  Zip: 

03(D3- 
Statu  :  Excess 
Reasc  d:  Disp>osal  process 
Bldg.  913.  Property  #:  189040315.  Fed  Reg 

Dal):  12/04/93 
Proje  t  Name:  Pease  Air  Force  Base 
Capel  lart  Family  Housing 
Pease  Airfbrca  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03iD3- 


Status:  Excess 

Comment  Disposal  process 

Bldg.  915.  Property  t:  189040316.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  921.  Property  t:  189040317.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  922.  Property  •:  169040318.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  923.  Property  t:  189040319.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  46,  Property  t:  189040321,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  60,  Property  •:  189040322,  Fed  Reg 

Date:  12/M/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  99,  Property  *:  189040323,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NHT^dsRockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  | 

Bldg.  96,  Property  *:  18^040326,  Fed  Reg 
Date:  12/04/93 

TAir  Force  Base 


:  Rockingham,  Zip: 


Project  Name:  Pea| 
Pease  Air  Fotca  I 
Pease  AFB,  NH,  I 

03803- 
Status:  Excess 
Reason:  Disposal  ] 
Bldg.  89,  Property  f:  189040327,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 


Pease  AFB.  NH.  Co:  Rockln^um.  Zip: 

03803- 
Status:  Excess 
Reasaon:  Disposal  process 

Bldg.  93.  Property  i:  189040328.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  35.  Property  »:  189040330.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  36.  Property  »:  189040331.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  88.  Property  t:  189040332.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  74.  Property^.  189040333.  Fed  Reg 

Date:  12/04/93 
Prt^ect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  76.  Property  f :  189040334.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  62.  Property  «:  189040335.  Fed  Reg 

Date:  12/04/93 
Pn^ect  Name:  Pease  Air  Force  B«s« 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  63.  Property  (h  189040352,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Fores  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  2Up: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  47,  Property  f :  189040387.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Forc»BMe 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Coc  Rockin^wm.  Zip: 

03803- 
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Status:  Excess 

Reason:  Disposal  process 

Bldg.  49.  Property  f :  189040388,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  50,  Property  #:  189040389,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  56,  Property  #:  189040390.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  58,  Property  •:  189040391,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Faroe  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  80,  Property  •:  189040392,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Faroe  Base 
PeMe  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  81.  Property  i:  189040393.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Paese  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  84,  Property  •:  189040394,  Fed  Reg 

DelK  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Bese 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  500,  Property  •:  189040395,  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Beae 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  501.  Property  *:  189040396.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pseae  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  502.  Property  i:  189040397.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  503,  Property  #:  189040398,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip; 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  504,  Property  •:  189040399,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  505,  Property  •:  189040400,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Hoxising 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  506,  Property  »:  189040401,  Fed  Reg 

Dale:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  DispMal  process 
Bldg.  507,  Property  ff:  189040402,  Fed  Reg 

Date:  12/04/93 
^  oject  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  508,  Property  ff:  189040403,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disfwsal  process 
Bldg.  509,  Property  ff:  189040404.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockin^iam,  Zip: 

03803- 
Status:  Excess 
Reason:  Diqx»al  process 


Bldg.  510,  Property  t:  189040405,  Fed  Reg 

Date:  12/04/93 
Proiect  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  511.  Property  *:  189040406,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co;  Rockingham.  Zip:   " 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  512.  Property  f:  189040407,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

0380»- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  513.  Property  *:  189040408,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Forge  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  514,  Property  »:  189040409,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  515.  Property  •:  189040410,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bl^^ie,  Property  •:  189040411.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 

Bldg.  517,  Property  »:  189040412,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 

Bldg.  518,  Property  •:  189040413,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 


Capeha  t  Family  Housing 

Pease  A  ir  Force  Base 

Pease  A  FB,  NH,  Co:  Rockingham.  Zip: 

.    0380- 

Status:  ixcess 

Reason  Disposal  Process 

Bldg.  5l9.  Property  #:  169040414,  Fed  Reg 

Date:|l  2/04/93  t 

Project  ^ame:  Pease  Air  Force  Base 
Capeha  t  Family  Housing 
Peaase ,  Mr  Force  Base 
Pease  /  FB.  NH,  Co:  Rockinghamj  Zip: 

0380:  - 
Status:  ^cess 
Reason  Disposal  Process 
Bldg.  5;  0,  Property  #:  169040415,  Fed  Reg 

Date:  12/04/93 
Project  ^lame:  Pease  Air  Force  Base 
Capeha  t  Family  Housing 
Peaase  Mr  Force  Base 
Pease  f  FB,  NH,  Co:  Rockingham,  Zip: 

0380^ 
Status:  ixcess 
Reason  Disposal  Process 

Bldg.  5  :i.  Property  »:  189040416,  Fed  Reg 

Date:  12/04/93 
Project  SJame:  Pease  Air  Force  Base 
Capeha  "t  Family  Housing 
Peaase  Mr  Force  Base 
Pease  /  FB,  NH,  Co:  Rockingham.  Zip: 

0380  - 
Status:  ^cess 
Reason  DispxMal  Process 
Bldg.  5  2,  Property  •:  189040417.  Fed  Reg 

Date:  12/04/93 
Project  Mame:  Pease  Air  Force  Base 
Capeha  t  Family  Housing 
Peaase  Mr  Force  Base 
Pease  /  FB,  NH,  Co:  Rockingham.  Zip: 

0380  (- 
Status:  ixcess 
Reason]  Disposal  Process 
Bldg.  5:  !3.  Property  1. 189040418,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capeha  rt  Family  Housing 
Peaase  \ir  Force  Base 
Pease  /  FB,  NH,  Co:  Rockingham,  Zip: 

0380  k 
Status:  Ebccess 
Reason  Disposal  Process 

Bldg.  5  !4,  Property  »:  189040419,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capeha  rt  Family  Housing 
Praase  Mr  Force  Base 
Pease  t  FB,  NH,  Co:  Rockingham.  Zip: 

03801- 
Status:  Excess 
Reason  Disposal  Process 

Bldg.  5 15,  Property  t:  189040420.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehs  rt  Family  Housing 
Peaase  Mr  Force  Base 
Pease  /  FB,  NH,  Co:  Rockingham,  Zip: 

03801- 
Status:  Excess 
Reason  Disposal  Process 
Bldg.  526,  Property  #:  189040421,  Fed  Reg 

Datej  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehi  rt  Family  Housing 
Peaase  Mr  Force  Base 


Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  527,  Property  «:  189040422.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  528,  Property  #:  189040423.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  529.  Property  *:  189040424.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 

Bldg.  530,  Property  t:  189040425.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  531.  Property  »:  169040426.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  532.  Property  •:  189040427.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base  . 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  533,  Property  •:  189040428,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  534.  Property  ff:  169040429.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base      • 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  2Up: 

03803- 
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SWllS'  K5CTW 

Reawn:  Disposal  Process 

Bldg.  53S.  Property  f:  18904043a  Fed  Reg 

Date:  12/04/93 
Profect  Name:  Peasa  Air  Fores  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zipc 

03803- 
Status:  Excess 
Reason:  Di^tosal  Process 
Bldg.  536,  Property  «:  189040431.  Fed  Reg 

Date:  12/04/S3 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Peaase  Air  Force  Bass 
Pew  AFB.  NH.  Co:  Horkinghwn.  Zip; 

03603- 
Status:  Excess 
Reason:  Disposal  Process 
Bldg.  537,  Property  f:  189040432.  Fed  Reg 

Date:  12/Q4/93 
Project  Name:  Pease  Air  Force  Bass 
Capehart  Family  Housing 
Pease  Air  Pone  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  538.  Property  •:  189040434.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NRCoc  Rockin^am,  Zip: 
\         03603- 

Status:  Excess 

Reason:  Disposal  process 

Bldg.  539,  Property  «:  169040435.  Fed  Reg 

Date:  12/04/93 
Project  Namr.  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Pocoa  Basa 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  54a  Property  f:  189040436.  Fed  Reg 

DatK  12/04/93 
Prefect  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.C0:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  541.  Property  f:  189040437.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Faroe  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reatoo:  Diqwsal  process 
Bldg.  542,  Property  f :  169040438,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Poroa  Base 
Capehart  Family  Housiag 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
StatuK  Excess 
Reason:  Disposal  process 


Bldg.  543.  Property  •:  189040439.  Ftod  Reg 

Date:  12/04/93 
Project  Name:  Peasa  Air  Pane  Basa 
Capehart  Ptunily  Housing 
Pease  Air  Faroe  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zia: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  544,  Property  «:  16904044a  Fed  Rag 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Exeats 
Reason:  Disjosal  process 

Bldg.  545.  Pioperty  f :  189040441.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Basa 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  546.  Property  *:  189040442.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Basa 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  547.  Property  •:  189040443.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Homing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rodungham,  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  548,  Property  »:  189040444,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Basa 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  549,  Property  f :  169040445.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Basa 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  550,  Property  •:  189040446.  Fed  Reg 

Date:  12/04/93 
Project  Namr.  Pease  Air  Force  Basa 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Ibxkingbam,  Zip: 

03603- 
Status:  Excess 
Reason:  Disposal  process 
^Idg.  552.  Property  •:  189040447.  Fed  Reg 
\  Date:  12/04/93 


Project  Name:  Pease  Air  Force  1 

Capehart  Family  Housliig 

Pease  Air  Force  Base 

Pease  AFB,  NH.  Co:  Roddngham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  553.  Property  •:  18904044S.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  554.  Property  »-.  189040449.  Fed  Res 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  555.  Property  t:  18904045a  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disfxraal  process 
Bldg.  SS6,  Property  •:  169040451.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockii^ham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  557,  Property  t:  169040452.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Foroa  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  558,  Property  •:  169040453.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Faroe  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  559,  Property  f:  189040454.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Faroe  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  560,  Property  •:  189040455.  Fed  Rag 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
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Pease  Air  Force  Base 

Peaae  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  S61.  Property  *:  189040456.  Fed  Reg 

Date:  12/04/93 
Pioiect  Name:  Pease  Air  Force  Base 
Capefaart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  562.  Property  •:  189040457.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  563.  Property  #:  169040458.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  564.  Property  «:  189040459.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  565.  Property  #:  189040460.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  566.  Property  •:  189040461.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capefaart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  900.  Property  t:  189040462.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  903.  Property  *:  189040463.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  F(Mt»  Base 
Capehart  Family  Housing 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 


Reasoi 
Bldg. 


U4. 


Date 
ProjeC 


Status:  Excess 

:  Disposal  process 

I,  Property  •:  189040464,  Fed  Reg 
12/04/93 

Name:  Pease  Air  Force  Base 
Capeh  irt  Family  Housing 
I  Air  Force  Base 

I ,  ^FB.  NH.  Co:  Rockingham.  Zip: 
038(3- 
Status:  Excess 
Reasoi :  Disposal  process 
Bldg.  ( 17.  Property  »:  189040465.  Fed  Reg 

Date  12/04/93 
ProjeO  Name:  Pease  Air  Force  Base 
Capeh  irt  Family  Housing 

iii  Force  Base 
Pease .  \FB,  NH.  Co:  Rockingham,  Zip: 
038(3- 


Excess 

:  Disposal  process 
^20.  Property  «:  189040466.  Fed  Reg 

;  12/04/93 

Name:  Pease  Air  Force  Base 
Capeh  irt  Family  Housing 
I  Xir  Force  Base 
I  AFB.  NH.  Ck>:  Rockingham,  Zip: 


Status; 
Reasoi 
Bldg, 

Date 
Projed 


Pease 
Pease 


038(3- 
Status;  Excess 
Reasoi :  Disposal  process 
Bldg.  <  25.  Property  *:  189040467,  Fed  Reg 

Date ;  12/04/93 
Projec  Name:  Pease  Air  Force  Base 
Capeh  Lrt  Family  Housing 
Pease  ^ir  Force  Base 
Pease  ^FB.  NH.  Co:  Rockingham.  Zip: 

03»  3- 
Status 


Reasoi 
Bldg. 
Date 
Projec 


Pease 
Pease 


0381  3- 


Status 
Reasoi 
Bldg. 
Dat< : 


Projec 


Excess 
Disposal  process 

I  16.  Property  *:  189040468,  Fed  Reg 
12/04/93 

Name:  Pease  Air  Force  Base 
Capeh^  Family  Housing 
Vu  Force  Base 
VFB.  NH.  Co:  Rockingham,  Zip: 


Excess 

:  Disposal  process 

I  18.  Property  •:  189040469,  Fed  Reg 
12/04/93 

Name:  Pease  Air  Force  Base 
Capeh  krt  Family  Housing 
I  Air  Force  Base 

)  VFB.  NH,  Co:  Rockingham,  Zip: 
038(3- 
Status  Excess 
Reasoi  i:  Disposal  process 
Bldg.  I  19.  Property  #:  189040470.  Fed  Reg 

Dati :  12/04/93 
Projec  Name:  Pease  Air  Force  Base 
Capeh  Lrt  Family  Housing 
Pease  Mr  Force  Base 
Pease  ^FB.  NH.  Co:  Rockingham,  Zip: 

0381  3- 
Statua  Excess 
Reasoi  i:  Disposal  process 
Bldg.  i{4.  Property  t:  189040471,  Fed  Reg 

Dat< :  12/04/93 
Projec  Name:  Pease  Air  Force  Base 
Capefa  lrt  Family  Housing 

\ir  Force  Base 
Pease  \FB.  NH,  Co:  Rockingham,  Zip: 

038  )3- 
Status  Excess 
Reaso  i:  Disposal  process 


Bldg.  16000.  Property  •:  189040472,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16010.  Property  »:  189040473.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pe^  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16020.  Property  «:  1890404-74.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16030.  Property  «:  189040475,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16040.  Property  •:  189040476.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16050.  Property  *:  189040477,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Ck>:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16060.  Property  »:  189040478,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16070.  Property  »:  189040479,  Fed  Reg 

Date:  12/04/93 
Pn^ect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16080.  Property  i:  189040480.  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16090,  Propnty  f :  180040481.  Fed  Reg 

Datr.  12/04/93 
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Project  Name:  Pease  Air  Force  Base 

Pease  Air  Force  Base 

Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16100.  Property  #:  189040482.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16110.  Property  t:  189040483.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16120.  Property  •:  169040484,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16130.  Property  #:  189040485.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16140,  Property  #:  189040486.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16150,  Property  •:  189040487,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16160.  Property  #:  189040488.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16170,  Property  f :  189040489,  Fed  Reg 

Date:  12/04/93  ; 
Project  Name:  Pe^  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  (So:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16180,  Property  #:  189040490.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 


Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16190.  Property  i:  189040491.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16200.  Property  *:  189040492,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16210.  Property  •:  189040493,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16220.  Property  •:  189040494.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16230,  Property  #:  189040495.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16240.  Property  #:  189040496,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16250.  Property  •:  189040497,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rocldngham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16260.  Property  *:  189040498.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16270.  Property  «:  189040499.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  16280.  Property  f :  189040500,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16290,  Property  •:  189040501,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16300.  Property  #:  189040502,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16310.  Property  #:  189040503.  Fed  Reg 

Date:  12/04/93 
^ject  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16320,  Property  #:  189040504,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  2:ip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16330.  Property  i:  189040505.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16340.  Property  #:  189040506.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess  • 
Reason:  Disposal  process 

Bldg.  16350.  Property  «:  189040507,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16360.  Property  ff:  189040508.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
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Bldg.  16370.  Propefty  i:  189040509.  Fed  Reg 

Date:  12/04/93 
Profect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16380.  Property  i:  189040510.  Fed  Reg 

Date:  12/04/93 
Project  Nona:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16390.  Property  »:  189040511,  Fed  Reg 

Date:  12/04/93 
Protect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockin^um.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16400,  Property  ff:  189040512.  Fed  Reg 

Date:  12/04/93 
Pro^  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16410,  Property  •:  189040S13>  Fed  Reg 

Date:  12/04/93 
Pro|ect  Name:  Pease  Aiir  Force  Base 
PeaiM  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockin^am,  Zip: 

03803-^ 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16420,  Property  #:  189040514.  Fed  Reg 

Date:  12/04/93 
Profect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockin^iam.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16430,  Property  t:  189040515,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16440.  Property  t:  189040516.  Fed  Reg 

Date:  12/04/93 
Pro^  Name:  Pease  Air  Force  Base  . 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16450,  Property  #:  189040517.  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockin^uun,  Zip: 

03803- 
Status:  Excess 
Reason:.Di8posal  process 
Bldg.  16460,  Property  #:  189040518,  Fed  Reg 

Date:  12/04/93 
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Profect  Jarne:  Pease  Air  Force  Base 

Pease  A  r  Force  Base 

Pease  A  ^.  NH.  Co:  Rockingham.  Zip: 

0380;  - 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  1(  470,  Property  i:  189040510.  Fed  Reg 

Date:  12/04/93 
Project  Jame:  Pease  Air  Force  Base 
Pease  A  r  Fence  Base 
Pease  A  i^.  NH.  Co:  Rockingham.  Zip: 

0380;  - 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  1(  480.  Property  f :  189040520.  Fed  Reg 

Date:  12/04/93 
Project  4ame:  Pease  Air  Force  Base 
Pease  A  i  Force  Base 
Pease  A  i'B.  NH.  Co:  Rockingham.  Zip: 

0380:- 
Status: !  Excess 
Reason:  Disposal  process 

Bldg.  1(  490.  PropeHty  i:  189040521.  Fed  Reg 

Date:  12/04/93 
Project  I  lame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  A  =B.  NH,  Co:  Rockingham.  Zip: 

0380;- 
Status: '  Ixcess 
Reason:  Disposal  process 

Bldg.  1(  500,  Property  i:  189040522.  Fed  Reg 

Date:  12/04/93 
Project  lame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  A  'B.  NH.  Co:  Rockingham.  Zip: 

0380;  - 
Status:  I  Excess 
Reason:  Disposal  process 
Bldg.  1(  510,  Property  *:  189040523.  Fed  Rm 

Date:  12/04/93 
Project  Jame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  A  ^.  NH.  Co:  Rockingham.  Zip: 

0380:  - 
Statur.  Ixcess 
Reason:  Dispose  process 
Bldg.  1(  520.  Property  f :  189040524.  Fed  Reg 

Date:  12/04/93 
Project  lame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  A  ^.  NH.  Co:  Rockingham.  Zip: 

0380:  - 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  1(  530.  Property  #:  189040525.  Fed  Reg 

Date:  12/04/93 
Project  I  Jame:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  A  'B,  I4H,  Co:  Rockingham.  Zip: 

0380:- 
Status:  Excess 


Disposal  process 


Date: 
Project 


Reason 

Bldg.  1^0.  Property  #:  189040526.  Fed  Reg 

Date:  12/04/93 
Project !  iarae:  Pease  Air  Force  Base 
Pease  A  r  Force  Base 
Pease  At^.  NH,  Co:  Rockingbam.  Zip: 

0360;- 
Status:  I  Ixcess 
Reason:  Disposal  process 
Bldg.  18550.  Property  #:  189040S27,  Fed  Reg 


12/04/93 
1 4ame:  Pease  Air  Force  Base 


Pease  A  z  Force  Base 


Pease  AFB,  NH.  Co:  Rockingham.  Zip:     - 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16560,  Property  f :  189040528,  Fed  Reg 

Dale:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Forea  Base 
Pease  AFB,  NH,  Co:  Rodundiam.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16570,  Property  •:  189040529,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Foree  Baae 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  1658a  Property  •:  189040530,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16590.  Property  •:  189040531,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Baae 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16600,  Property  •:  189040532,  Fed  Reg 

Data:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16610,  Property  i:  189040533,  Fed  Rag 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16620.  Property  i:  189040534.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockin^iam.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16630,  Property  i:  189040535,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockii^am,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16640,  Property  (h  189040536,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 


Status:  Excess 

Reason:  Disposal  process 

Bldg.  16650,  Property  #:  189040537.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16660.  Property  •:  189040538.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16670,  Property  •:  189040539,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16680,  Property  «:  189040540,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16690.  Property  #:  189040541.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16700,  Property  #:  189040542,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16710.  Property  #:  189040543.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16720,  Property  «:  189040544,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  B^se 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16730.  Property  #:  189040545.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 


Bldg.  16740,  Property  «:  189040546.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disiiosal  process 

Bldg.  16750,  Property  #:  189040547.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  1676a  Property  #:  189040548,  Fed  Reg 

Date:  12/04/93     . 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16770,  Property  #:  189040549,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16780,  Property  #:  189040550.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16790,  Property  #:  189040551.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16800.  Property  «:  189040552,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16810,  Property  #:  189040553.  Fed  Reg 

Date:  12/04/93 
Project  Name;  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16820,  Property  «:  189040554,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16830.  Property  #:  189040555.  Fed  Reg 

Date:  12/04/93 


Project  Name:  Pease  Air  Force  Base 

Pease  Air  Force  Base 

Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

038^3- 
Status:  Excess 
Reason:  Disposal  process  ! 

Bldg.  16840.  Property  •:  189040556.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16850,  Property  #:  189040557.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  16860,  Property  #:  189040558,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16870,  Property  »:  189040559.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  16880.  Property  •:  189040560,  Fed  Reg 

Date:  12/04/93 
Project  Name;  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason;  Disposal  process 
Bldg.  16890.  Property  t:  189040561.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham,  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  37,  Property  »;  189040737,  Fed  Reg 

Date:  12/04/93 
Project  Name;  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  38.  Property  #:  189040738.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH,  Co;  Rockingham.  Zip: 

03803- 
Status;  Excess 
Reason:  Disposal  process 
Bldg.  61.  Property  •:  189040739.  Fed  Reg 

Date:  12/04/93 
Project  Name;  Pease  Air  Force  Base 
Pease  Air  Force  Base 
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Pease  AFB.  NH.  Co:  Rorkinghnn.  Zip: 

03803- 
Status:  Excon 
Reason:  Disposal  process 
Bldg.  85,  Property  f :  189040740.  Fed  Reg 

Date:  12/04/93 
Pro|act  Nanw:  Peue  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803-  ~ 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  48,  Property  •:  189040763,  Fed  Reg 

Date:  12/04/93 
PiT^ect  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co;  Rockingham,  Zip; 

03803- 
Status:  Exoeas 
Reason:  Disposal  process 
Bldg.  59.  Property  «:  189040764.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excea* 
Reason:  Disposal  process 

Bldg.  77.  Property  *:  189040765.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Exeats 
Reason:  Disposal  process 
Bldg.  78.  Property  t:  189040766.  Pied  Reg 

Date:  12/04/93 
Prt^ect  Name;  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH,  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  79.  Property  f:  189040767,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB,  NH.  Co:  Aockin^iuBn.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 

Bldg.  86,  Property  t:  189040766.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 
Status:  Excess 
Reason:  Disposal  process 
Bldg.  91.  Property  •:  189040770.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Ck  Rockin^^ham.  Zip: 

03803- 
Slatus:  Excess 
Reason:  Disposal  process 
Bldg.  95.  Property  »:  189040771.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Pease  Air  Force  Base 
Pease  Air  Force  Base 
Pease  AFB.  NH.  Co:  Rockingham.  Zip: 

03803- 


Status: 
Reason: 
Bldg.  66, 

Date: 
Project 


I  isposal  process 

Property  (h  189040774,  Fed  R^ 
1^/04/93 

Pease  Air  Force  Base 


Nime:l 
Pease  Ail  Force  Base 
Pease  AF  ),  NH.  Co:  Rockingham,  Zip: 

03803- 
Status:  Bilcess 
Reason: 


I  isposal  process 

Property  «:  18904077S,  Fed  R^ 
1^/04/93 

Pease  Air  Force  Base 
Pease  Ai^  Force  Base 

,  NH,  Co:  Rockingham,  Zip: 


Bldg.  67. 

Date 
Project 


lAFJ 


Pease 

03803-1 
Status: 
Reason 


Bicess 


I  isposal  process 

Bldg.  82,  Property  #:  189040777.  Fed  Reg 

Date:  1  !/04/93 
Project  N  une:  Pease  Air  Force  Base 
Pease  Aii  Force  Base 
Pease  AFp.  NH,  Co:  Rockingham,  Zip: 


03803-4 
Status; 
Reason: 


Bicass 


Bldg.  104 , 

Date: 
Project 
Pease  Ail 
Pease 

03803-1 
Status: 
Reason: 


Bldg.  26S , 

Date: 
Project 
Pease  Ail 
Pease  AF), 
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pisposal  process 

Property  •:  189040778,  Fed  Reg 
1^/04/93 

Pease  Air  Force  Base 
Force  Base 
).  NH,  Co:  Rockingham,  Zip: 


Nime:l 


Eicesa 


If  isposal  process 

Property  •:  189040787.  Fed  Reg 
lfc/04/93 

Nkmo:  Pease  Air  Force  Base 
Force  Base 
NH.  Co:  Rockingham.  Zip: 


03603- 
Stalus;  El  cess 
Reason:  I  Isposal  process 

South  Cofoiina 
Land 

Recreaticlial  Areas  J>roperty  •:  199210007, 

Fed  Re;  Date:  12/04/93 
Myrtle  B*  ach  Air  Force  Base 
Myrtle  B4  ach.  SC,  Co:  Hony.  Zip:  29579- 

5000 
Status:  Eicess 

Reason:  I  ecord  of  decision  on  disposal 
Coif  Com  se  ft  Driving  Range.  Property  t: 

19921C  308,  Fed  Reg  Date:  12/04/93 
Myrtle  B(  ach  Air  Force  Base 
Myrtle  a  ach,  SC,  Co:  Hony.  Zip:  2«57&- 

5000 
Status:  Kicess 
Reason:  I  eased  to  load  community 

Land.  Pre  perty  f :  199210013,  Fed  Reg  Date: 

12/04/93 
Airfield  atad  Related  Properties 
Myrtle  B^ach  Air  Force  Base 
Myrtle  B4acfa.  SC  Co:  Hony,  Zip:  29579- 

5000 
Status:  Eicess 
Reason:  I  eased  to  local  community 

Land.  Pn  perty  *:  199210014,  Fed  Reg  Date; 

12/04/1  3 
Mjrrtle  B(  ach  Air  Force  Base 
Myrtle  B(  ach,  SC,  Co:  Hony,  Zip:  29579- 

5000 
Status:  ^cess 
Reason:  I  ecord  of  decision  on  disposal 


Forest.  Property  >:  199210015,  Fed  Reg  Date: 

12/04/93 
Myrtle  Beach  Air  Force  Base 
Myrtle  Beach,  SC  Co:  Hony,  Zip:  2M7fr- 

5000 
Status:  Excess 
Reason:  Record  of  decision  on  disposal 

Buildings 

448  Buildings/800  UniU,  Property  t: 

199210001.  Fed  Reg  Date:  12/04/93 
Military  Family  Housing 

Myrtle  Beach  Air  Force  Base 

Myrtle  Beach.  SC  Co:  Horry,  Zip:  29S7»- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
13  Dormitories/Quarters,  Property  *: 

199210002.  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach.  SC  Co:  Horry,  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
12  Miscellaneous  Buildings,  Property  ff: 

199210003.  Fed  Reg  Date:  12/04/93 
Myrtle  Beech  Air  Force  Base 

Myrtle  Beach.  SC  Co:  Hony.  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
Medical  Sup.  Bldg..  Property  t:  199210004. 

Fed  Reg  Date:  12/04/93 
Myrtle  B^ch  Air  Force  Base 
Myrtle  Beach.  SC.  Co:  Horry,  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Leased  to  local  community 
44  Administrative  Type  Bldgs.  Property  f: 

199210005.  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach.  SC  Co:  Horry,  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
12  Recreation  Buildings,  Property  *: 

199210006.  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach,  SC  Co:  Horry,  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
38  Utility  Type  Buildings,  Property  »: 

199210009,  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach,  SC  Co:  Horry,  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
3  Security  Polioe  Buildings,  Property  i: 

199210010,  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach,  SC  Co:  Horry,  Zip:  29579- 

5000 
Statxis:  Excess 

Reason:  Record  of  decision  on  disposal 
15  Ammunition  Storage  Bldgs.,  Property  t: 

199210011,  Fed  Reg  Date:  12/04/93 
Myrtle  Beach  Air  Force  Base 

Myrtle  Beach,  SC  Co:  Hony.  Zip:  29579- 

5000 
Status:  Excess 

Reason:  Record  of  decision  on  disposal 
IS  Airfiekl  Support  Bldgs.,  Property  §: 

199210012,  Fed  Reg  Date:  12/04/93 
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Myrtle  Beach  Air  Force  Base 

Myrtle  Beach.  SC  Co:  Hony.  Zip:  29579- 

5000 
Status:  Excess 
Reason:  Leased  to  iooai  community 

Army 

Colorado 
Buildings 

Bldg.  T-1445.  Property  »:  219320204,  Fed 

Reg  Date:  12/04/93 
Fort  Carson 
Colorado  Springs.  CO.  Co:  El  Paso.  Zip: 

80913- 
Status:  Unutilized 
Reason:  Will  be  utilized. 

Georgia 

Buildings 

Bldg.  2500,  Fort  Benning,  Property  •:  / 

219310483,  Fed  Reg  Date:  12/04/93 
Ft  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Reason:  Safety  problem. 

Maryland 
Buildings 

Bldgs.  TMA4.  TMA5.  TMA8.  TMA9. 

Property  t:  219320292.  Fed  Reg  Date:  12/ 

04/93 
Fort  George  G.  Meade 
Ft  Meade.  MD.  Co:  Anne  Arundel.  Zip: 

20755-5115 
Status:  Unutilized 
Reason:  To  be  demolished. 

Texas 

Buildings 

Bldg.  P-2000,  Port  Sam  Houston.  Property  t: 

219220389.  Fed  Reg  Date:  12/04/93 

San  Antonio.  TX.  Co:  Bexar.  Zip:  76234-6000 
Statiu:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  P-2001.  Fort  Sam  Houston.  Property  »: 

219220390.  Fed  Reg  Date:  12/04/93 

San  Antonio,  TX.  Co:  Bexar.  Zip:  78234-SOOO 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  P-2007.  Fort  Sam  Houston,  Property  »: 

219220391.  Fed  Reg  Date:  12/04/93 

San  Antonio,  TX,  Co:  Bexar.  Zip:  76234-5000 
Status:  Underutilized 
Reason:  Area  programmed  fior  future  use. 
Bldg.  T-189.  Fort  Sam  Houston,  Property  (h 

219220402.  Fed  Reg  Date:  12/04/93 
San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Statiu:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  T-2066.  Fort  Sam  Houston.  Property  t: 

219220424.  Fed  Reg  Date:  12/04/93 
San  Antonio.  TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Underutilized 
Reason:  Utilized  Cor  mission  purposes. 

Virginia 

Buildings 

Bldg.  T-3004,  Fort  Pickett.  Property  •: 
219310317,  Fed  Reg  Date:  12/04/93 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Sutus:  Unutilized 

Reason:  Needed  fior  training  activities. 

Bldg.  T-3022,  Fort  Pickett,  Property  §-. 
219310316.  Fe4  Reg  DMe:  12/04/93 


Blackstone,  VA.  Co:  Nottoway.  Zip:  23824- 
Status:  Underutilized 
Reason:  Needed  fior  training  activities. 
Bldg.  T-3023,  Fort  Pickett,  Property  *: 

219310319.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3024,  Fort  Pickett.  Property  »: 

219310320.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3026.  Fort  Pickett.  Property  »: 

219310321.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3025.  Fort  Pickett.  Property  •: 

219310322.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway,  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3040,  Fort  Pickett.  Property  •: 

219310323.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA.  Co:  Nottoway,  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T-3041.  Fort  Pickett.  Property  ff: 

219310324.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3049.  Fort  Pickett.  Properly  #: 

219310325.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  fior  training  acUvides. 
Bldg.  T-3OS0.  Fort  Pickett,  Property  ff: 

219310326.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA,  Co:  Nottoway.  Zip:  23824- 
Status:  Unutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3029,  Fort  Pickett.  Property  ff:  * 

219310327.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3030.  Fort  Pickett.  Property  ff: 

219310328.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3037.  Fort  Pickett.  Property  ff:      * 

219310329.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA,  Co:  Nottoway,  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3038.  Fort  PJcketl,  Property  ff: 

219310330.  Fed  Reg  DMe:  12/04/93 
Blackstone,  VA.  Co:  Nottoway.  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3039.  Fort  Pickett.  Property  ff: 

219310331.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Urtderutiltzed 

Reason:  Needed  for  training  activities. 
Bldg.  T-3042.  Fort  Pickett.  Pn)perty  ff: 

219310332.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23624- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 


Bldg.  T-3043.  Fort  Pickett,  Property  ff: 

219310333.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  Nottoway,  Zip;  23824- 
Status:  Underutilized 

Reason:  Needed  tor  training  activities. 
Bldg.  T-3044.  Fort  Pickett.  Property  ff: 

219310334.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  No(to%vay,  Zip;  23624- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities. 
Bldg.  T-3045.  Fort  Pickett  Property  ff: 

219310335.  Fed  Reg  Data:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip:  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T-3046.  Fort  Pickett.  Property  ff: 

219310336.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  Nottoway,  Zip:  23624- 
Statiis:  Underutilized 

Reason:  Needed  for  training  activities. 
Bldg.  T3047.  Fort  Pickett,  Property  ff: 

219310337.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  Nottowray,  Zip  23624- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities 
Bldg.  T3046.  Fort  Pickett,  Property  ff: 

219310338.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23824- 

'  Status:  UnderuUllzed 
Reason:  Needed  for  training  activities 
Bldg.  T3051.  Fcwt  Pickett.  Property  f: 

219310339.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  htottoway.  Zip  23824- 
Statiis:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3052,  Fort  Pickett.  Property  ff: 

219310340.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23624- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities 
Bldg.  T3053,  Fort  Pickett.  Property  ff: 

219310341.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA,  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3054,  Fort  Pickett,  Property  #: 

219310342.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA,  Co:  Notto%vay.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities 
Bldg.  T3027,  Fort  Pickett,  Property  ff: 

219310343.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co;  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities 
Bldg.  T3028.  Fort  Pickett.  Property  ff: 

219310344.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA.  Ca  Nottoway,  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3031,  Fort  Pickett,  Property  ff: 

219310345.  Fed  Rag  Date:  12/04/93 
Blackstone,  VA.  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  fior  training  activities 
Bldg.  T3032,  Fort  Pickett.  Property  ff: 

219310346.  Fed  R^  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottowray.  Zip  23824- 
Status:  UndeivtilizBd 

Reason;  Needed  fior  training  activities 
Bldg.  T3033.  Ptort  Pickett,  Property  ff: 

219310347.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23824- 
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Status:  Undenitilized 

Reason:  Needed  for  training  activities 

Bldg.  T3034,  Fort  Pickett.  Property  #: 

219310348.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA.  Ck>:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3035.  Fort  Pickett.  Property  #: 

219310349.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA,  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3036,  Fort  Pickett,  Property  #: 

219310350.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3057.  Fort  Pickett.  Property  #: 

2 1 93 1 035 1 .  Fed  Reg  Date:  1 2/04/93 
Blackstone,  VA,  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  T3055.  Fort  Pickett.  Property  #: 

219310352.  Fed  Reg  Date:  12/04/93 
Blackstone,  VA.  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  TT3001.  Fort  Pickett.  Property  »: 

219310353.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23824-' 
Sta^Js:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  TA3002.  Fort  Pickett.  Property  »: 

219310354.  Fed  Reg  Date:  12/04/93 
Blackstone.  VA.  Co:  Nottoway.  Zip  23824- 
Status:  Underutilized 

Reason:  Needed  for  training  activities 
Bldg.  178.  Fort  Monroe.  Property  #: 

219320357,  Fed  Reg  Date:  12/04/93 
Ft  Monroe.  VA.  Zip:  23651- 
Status:  Underutilized 
Reason:  Currently  utilized 

Coe 

California 

Buildings 

Santa  Fe  Flood  Control  Basin.  Property  #: 

319011298.  Fed  Reg  Date:  12/04/93 
Project  Name:  Santa  Fe  Flood  Control  Basin 
Irwindale.  CA,  Co:  Los  Angeles.  Zip:  91706- 
Status:  Unutilized 
Reason:  Needed  for  contract  personnel 

Florida 

Buildings 

Bldg.  CN7.  Property  «:  319010012.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Ortona  Lock  Reservation 
Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona.  FL.  Co:  Glades.  Zip:  33471- 
Status:  Unutilized 

Reason:  Disposal  actions  have  been  initiated. 
Bldg.  CN8.  Property  #:  319010013.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Ortona  Lock  Reservation 
Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona,  FL,  Co:  Glades,  Zip:  33471- 
Status:  Unutilized 

Reason:  Disposal  actions  have  been  initiated. 
Bldg.  SF-83.  Property  »:  319310006,  Fed  Reg 

Date:  12/04/93 


Moore  Haven  Lock  k  Dam 

Okeech(  bee  Waterway 

Moore  1-  aven,  FL,  Co:  Glades,  Zip:  33471- 

Status:  I  Inutilized 

Reason:  Kv ill  be  removed  from  site 

Idaho 

Buildini  s 

Bldg.,  P  operty  #:  319110028,  Fed  Reg  Date: 


12/04  93 


Project 

Albeni 

U.S.  Hi^way 

Bonner. 

Status: 

Reason: 


I  lame:  Albeni  Falls  Dam 
1  alls  Dam 

2.  Priest  River 

ID.  Co:  Bonner,  Zip:  83856- 
I  Inutilized 

Off-site  removal 


KentucI  / 
Land 


■Foi  f. 


Dite 


Carr 

Reg 
5  miles 
Hindmah 
Status: 
Reason 


Lake.  Property  #:  319240003,  Fed 
12/04/93 
>E  of  Hindman,  Ky.,  Hwy.  60 
KY,  Co:  Knott,  Zip: 
I  Inutilized 
Used  as  drainage  field 


Montan  i 
Land 

0.01  aci4.  Fort  Peck  Lake  Proj,  Property  #: 
3192J  3002.  Fed  Reg  Date:  12/04/93 

MT,Co  Valley.  Zip: 

Status:  1  jccess 

Reason:  Compelling  Federal  need 

0.05  acr  i.  Fort  Peck  Lake  Proj.  Property  »: 
31922  [X)03.  Fed  Reg  Date:  12/04/93 

MT.  Co:  Valley.  Zip: 

Status:  1  Ixcess 

GSA  No  :  7-D-MT-4137-FF 

Reason:  Compelling  Federal  need 

122.60 1  cres.  Property  •:  319220004.  Fed  Reg 
Date:  12/04/93 

Fort  Pedk  Lake  Project 

MT,  Co:  McCone.  Zip: 

Status:  I  xcess 

GSA  Nc  :  7-D-MT-4137-FF 

Reason:  Compelling  Federal  need 

Oklahofia 
Land 
45  acre 


SEV- 
OK.  Co: 

Status: 
Reason 


NlV- 


>arcel.  Sardis  Lake,  Property  #: 
319l40OO4,  Fed  Reg  Date:  12/04/93 
'<  Section  4.  T  2  N.  R 18  B 
Pushmataha.  Zip:  74521- 
1  bccess  .1. 

Fully  utilized 


FBg 


Transie 

Fed 
Dale  Hi^low 
Dale  HJlow 

64 
Cellna. 
Status: 


Pennsy.  /ania 

Land 

East  Br^ch  Clarion  River  Lake,  Property  •: 

31901 1012,  Fed  Reg  Date:  12/04/93 
Project  Jame:  East  Branch  Clarion  River  Lake 
Wilcox,  PA,  Co:  Elk.  Zip: 
Status:  Jnderutilized 
Reason:  Location  near  damsite 

Tennesi  ee 
Buildin  ;s 


Quarters.  Property  «:  319140005. 
Date:  12/04/93 
Lake  and  Dam  Project 
Resource  Mgr  Office.  Rt  1.  Box 


rN.  Co:  Qay,  Zip:  38551- 
Jnutilized 


Reason:  Fully  utilized 

Texas 

Land 

Part  of  Tract  A-10.  Property  #:  319010390. 

Fed  Reg  Date:  12/04/93 
Project  Name:  Part  of  Tract  A-10 
(See  County).  TX,  Co:  Tarrant.  Zip: 
Status:  Excess 
Reason:  Encroachment  by  an  adjoining 

landowner 
Part  of  Tract  340.  Property  #:  319010400,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Joe  Pool  Lake 
Joe  Pool  Lake 

(See  County).  TX,  Co:  Dallas,  2Up: 
Status:  Unutilized 
Reason:  Incorporated  into  a  park  lease 

Wisconsin 

Buildings: 

Former  Lockmaster's  Dwelling.  Property  »: 

319011526.  Fed  Reg  Date:  12/04/93 
Project  Name:  Former  Lockmaster's  Dwelling 
DePere  Lock 
100  James  Street 

De  Pere.  WI.  Co:  Brown,  Zip:  54115 
Status:  Unutilized 
Reason:  In  negotiation  for  transfer  to  the  State 

Coe— BC 

Connecticut 

Buildings 

Portland  CT  36.  Property  #:  319011218.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 
1  Freedom  Street 

Portland.  CT,  Co:  Middlesex.  Zip:  06484- 
Status:  Excess 
Reason:  Negotiated  sale  to  Qty  of  Portland 

Portland  CT  36.  Property  #:  319011219.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 
1  Freedom  Street 

Portland.  CT,  Co:  Middlesex,  Zip:  06484- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36,  Property  #:  319011220.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 
1  Freedom  Street 

Portland,  CT.  Co:  Middlesex,  Zip:  06484- 
Status:  Excess 

Reason:  Negotiated  sale  to  Gty  of  Portland 
Portland  CT  36,  Property  #:  319011221.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 
1  Freedom  Street 

Portland.  CT.  Co:  Middlesex,  Zip:  06484- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  #:  319011222.  Fed 

Reg  Date;  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 
1  Freedom  Street 

Portland.  CT.  Co:  Middlesex.  Zip:  06484- 
Status:  Excess 
Reason:  Negotiated  sale  to  City  of  Portland 
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Portland  CT  36.  Property  f :  319011223.  Fed 

Reg  Date:  12/04/93 
Fn^ect  Name:  Family  Housing 
Fasoily  Housing 

I  Freedom  Street 

Pmtland.  CT.  Co:  Middlesex.  Zip:  06464- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36,  Property  §:  319011224.  Fed 

Reg  Date:  12/04/93 
Proiect  Name:  Family  Housing 
Family  Housing 

7  Fieedom  Street 

Portland.  CT.  Co:  Middlesex.  Zip:  06484- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  »:  319011225.  Fed 

Reg  Date:  12/04/93 
Profect  Name:  Family  Housing 
Fainily  Housing 

8  Freeidom  Street 

Portland,  CT.  Co:  Middlesex.  Zip:,0M«4- 
Status:  Excess 

Reasoo:  Negotiated  tale  to  Qty  of  Portland 
Portland  CT  36.  Property  •:  319011226.  Fed 

Reg  Date:  12/04/93 
Pn^ect  Name:  Family  Housing 
Family  Housing 

9  Freedom  Street 

Portland.  CT,  Co:  Middlesex.  Zip:  064S4- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  *:  319011227.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Famity  Housing 
Family  Housing 

10  Freedom  Street 

Portland.  CT,  Co:  Middlesex.  Zip:  064M- 
Status:  Excess 

Reasoo:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  •:  319011228,  Fed 

Reg  Date:  12/04/93 
Pn^ect  Name:  Family  Housing 
Fainily  Housing 

II  Freedom  Street 

Portland.  CT,  Co:  Middlesex.  Zip:  06494- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  #:  319011229.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 

13  Freedom  Street 

Portland,  CT,  Co:  Middlesex.  Zip:  064«4- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36,  Property  9:  319011230.  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 

14  Freedom  Street 

Portland,  CT.  Co:  Middlesex.  Zip:  064S4- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36.  Property  »:  319011231,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Family  Housing 
Family  Housing 

15  Freedom  Street 

Portland,  CT,  Co:  Middlesex.  Zip:  06484- 
Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 
Portland  CT  36,  Property  ff:  319011232,  Fed 
Reg  Date:  12/04/93 


Project  Name:  Family  Housing   ' 

Family  Housing 

16  Freedom  Street 

Portland.  CT,  Co:  Middlesex.  Zip:  06484- 

Status:  Excess 

Reason:  Negotiated  sale  to  Qty  of  Portland 

Illinois 

Buildings 

12  Addison  Family  Houses.  Property  •: 

329210001.  Fed  Reg  Date:  12/04/93 
Fort  Sheridan 

Addison.  tL,  Co:  DuPage.  Zip:  60101- 
Status:  Excess 

Reason:  Received  an  oSiar  to  purdiase 
12  Worth  Family  Houses.  Property  »-. 

329210002.  Fed  Reg  Date:  12/04/93 
Fort  Sheridan 

Worth.  IL.  Co:  Cook,  Zip:  60482- 
Status:  Excess 

Reason:  Land  lease  terminated  6/30/93 — 
transfer  to  lessor 

Massachusetts 

Buildings 

12  BIdgs..  Burlington  Housing.  Property  •: 

329240005.  Fed  Reg  Date:  12/04/93 
Project  Name: 
South  Bedford 

Burlington,  MA.  Co:  Middlesex.  Zip:  01803- 
Statu8:Surplus 
ReasonHn  negotiations  w/the  Qty 

Michigan 

Buildings 

Pontiac  Storage  Facility.  Property  »: 

329240001,  Fed  Reg  Date:  12/04/93 
871  East  South  Boulevard 
Pontiac.  MI.  Co:  Oakland.  Zip:  480S4- 
Status:  Excess 
Reason:  h4egotiations  with  Qty 

New  Jersey 
Land 

2  Recreational  Facilities,  Property  i: 
329220011.  Fed  Reg  Date:  12/04/93 

Kennedy  Courts  Family  Housing 

Ft  Dix.  NJ.  Co:  Buriingtoo.  Zip:  f»MO- 

Status:  Excess 

Reason:  Env.  study  underway  re:  waste  water 
treatment  facility 

2  Recreational  Facilities.  Property  t: 
329220019.  Fed  Reg  Date:  12/04/93 

Sheridanville  Family  Housing 

Ft  Dix.  NJ.  Co:  Burling^n.  Zip:  06640- 

Status:  Excess 

Reason:  Approved  homeless  provider 
application 

Buildings 

Bldg.  0201.  Property  »:  319010734.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah,  t^.  Co:  Bergen.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0202.  Property  i:  319010735.  Fed  Reg 

Date:  12/04/93 
Protect  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 


Mahwah.  NJ,  Co:  Bergen.  Zip:  07430- 

Stitur  Excess 

Reason:  Approved  ai^.  by  HHS 

Bldg.  0203.  Property  i:  319010736.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
M^wah.  NJ,  Co:  Beigen,  Zip:  0743&- 
Status:  Excess 

Reason:  Approved  app.  hy  HHS 
Bldg.  0204.  Property  •:  319010737.  Fed  R^ 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  0>:  Bergen.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  020S.  Property  i:  319010738.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwrah.  NJ.  Co:  BergoD.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0206.  Property  i:  319010739.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  Co:  Bei^gen.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0207.  Property  *:  319010740.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  Co:  Bergen,  Zip:  07430- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0208.  Property  «:  319010741.  Fed  Rag 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  LAkes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  Co:  Bergen.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0209.  Property  #:  319010742.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mbbwah.  NJ.  Co:  Beigen.  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0210.  Property  •:  319010743.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  Co:  Bergen,  Zip:  0743O- 
Status:  Excess 
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Reason:  Approved  app.  by  HHS 

Bldg.  0211,  Property  t:  319010744.  Fed  Reg 

Date:  12/04/93 
Pro)ect  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah,  NJ,  Co:  Bergen,  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0212.  Property  f:  319010^45,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  N).  Co:  Bergen,  Zip:  07430- 
Status:  Excess  ^ 
Reason:  Approved  app.  by  HHS 

Bldg.  0213.  Property  •:  319010746,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah,  NJ.  Co:  Bergen,  Zip:  0743&- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0214.  Property  •:  319010747.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  N|,  Co:  Bergen,  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0215.  Property  #:  319010748,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah,  N).  Co:  Bergen,  Zip:  07430- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0216.  Property  «:  319010749,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah,  N),  Co:  Bergen,  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0217,  Property  «:  319010750,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  N).  Co:  Bergen,  Zip:  07430- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0218,  Property  »:  319010751,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franklin  Lakes  Family  Housing 
Patrick  Brems  Court 
Mahwah.  NJ.  Co:  Bergen,  Zip:  07430- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0219.  Property  #:  319010752.  Fed  Reg 
Date:  12/04/93 


Proje  :t  Name:  Franklin  Lakes  Family 

He  jsing 
Fran  Jin  Lakes  Family  Housing 
Patri(  k  Brems  Court 
Mah4rah.  NJ,  Co:  Bergen,  Zip:  07430- 
Statu  s:  Excess 

Reas(  n:  Approved  app.  by  HHS 
Bldg.  0220,  Property  f :  319010753,  Fed  Reg 

Dal  e:  12/04/93 
Proje  :t  Name:  Franklin  Lakes  Family 

Ha  ising 
Fran  iin  Lakes  Family  Housing 
Patri(  k  Brems  Court 
Mah\  rah,  NJ,  Co:  Bergen.  Zip:  07430- 
Statu  I:  Excess 

Reas<  n:  Approved  app.  by  HHS 
Bldg.  0221.  Property  #:  319010754,  Fed  Reg 

Dale:  12/04/93 
Proje  :t  Name:  Franklin  Lakes  Family 

Ha  ising 
Fran  Iin  Lakes  Family  Housing 
Patrii  k  Brems  Court 
Mab\  rah.  NJ.  Co:  Bergen.  Zip:  07430- 
Statu  i:  Excess 

Reas<  n:  Approved  app.  by  HHS 
Bldg.  0222.  Property  »:  319010755,  Fed  Reg 

Dale:  12/04/93 
Project  Name:  Franklin  Lakes  Family 

Housing 
Franllin  Lakes  Family  Housing 
Patri<  k  Brems  Court 
Mein  rah,  NJ,  Co:  Bergen,  Zip:  07430-^ 
Statu  i:  Excess 
Reas<  n:  Approved  app.  by  HHS 

Bldg.  0223.  Property  #:  319010756,  Fed  Reg 

Dal  9: 12/04/93 
Proje  :t  Name:  Franklin  Lakes  Family 

Ho  ising 
Franl  Iin  Lakes  Family  Housing 
Patri<  k  Brems  Court 
Mahi  rah,  NJ,  Co:  Bergen,  Zip:  07430- 
Statu  i:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0224.  Property  #:  319010757.  Fed  Reg 

Dal  b:  12/04/93 
Proje  i  Name:  Franklin  Lakes  Family 

Ho  ising  '^ 

Franl  Iin  Lakes  Family  Housing 
Patri<  k  Brems  Court 
Mah\  'ah,  NJ.  Co:  Bergen,  Zip:  07430- 
Statu ;:  Excess 
Reas<  n:  Approved  app.  by  HHS 

Bldg.  0201.  Property  #:  319010758,  Fed  Reg 

Dal  i:  12/04/93 
Proje  t  Name:  Livingston  Family  Housing 
Livin  (ston  Family  Housing 
Ham  3ny  Court 

East  1  lanover.  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 
Reasc^:  Approved  app.  by  HHS 

Bldg.l0202.  Property  #:  319010759.  Fed  Reg 

Dal ;:  12/04/93 
Projei  t  Name:  Livingston  Family  Housing 
Livin  ;ston  Family  Housing 
Horn  ing  Court 

East  I  lanover,  NJ.  Co:  Morris,  Zip:  07936- 
Statui:  Excess 

Reasdn:  Approved  app.  by  HHS 
Bldg.  j0203.  Property  #:  319010760,  Fed  Reg 

Dal;:  12/04/93 
Proje<  t  Name:  Livingston  Family  Housing 
Livin  [ton  Family  Housing 
Horn  ing  Court 
East  I  lanover,  NJ,  Co:  Morris,  Zip:  07936- 


Status:  Excess 

Reason:  Approved  app.  by  HHS 

Bldg.  0204,  Property  »:  319010761.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover.  NJ,  Co:  Morris.  Zip:  07930- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0205,  Property  •:  319010762,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0206,  Property  i:  319010763.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0207,  Property  #:  319010764,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homimg  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0208,  Property  «:  319010765,  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0209,  Property  •:  319010766,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0210.  Property  #:  319010767.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ.  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0211.  Property  *:  319010768,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing        , 
Homung  Court  [ 

East  Hanover,  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0212,  Property  »:  319010769,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 


Federal  Regjgter  /  Vol.  59,  No.  30  /  Monday,  February  14,  1994  /  Notioes 


Bldg.  0213,  Property  #:  319010770,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0214.  Property  »:  319010771.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Horaimg  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07930- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0215.  Property  »:  319010772.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homimg  Court 

East  Hanover.  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0216,  Property  #:  319010773,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0217,  Property  f :  319010774,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  FaAiily  Housing 
Homung  Court 

East  Hanover,  NJ.  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0218.  Property  #:  319010775,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover.  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0219,  Property  «:  319010776,  Fed  Res 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0220,  Property  #:  319010777,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  McHris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0221,  Property  i:  319010778,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07930- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0222,  Property  t:  319010779,  Fed  Reg 

Date:  12*04/93 
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Project  Name:  Livingston  Family  Housing 

Livington  Family  Housing 

Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 

Status:  Excess 

Reason:  Approved  app.  by  HHS 

Bldg.  0223,  Property  #:  319010780.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livington  Family  Housing 
Homimg  Court 

East  Hanover,  NJ,  Co:  Moiris,  Zip:  07936- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0224,  Property  »:  319010781.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover.  NJ,  Co:  Morris.  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0225,  Property  #:  319010782,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0226.  Property  »:  319010783,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Moiris,  Zip:  07936- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0227.  Property  »:  3190107^4,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover.  NJ.  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0228,  Property  #:  319010785,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover,  NJ.  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  0230,  Property  •:  319010786,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover,  NJ,  Co:  Morris,  Zip:  07036- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  231,  Property  t:  319010787,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover,  NJ.  Co:  Morris,  Zip:  07930- 
Status:  Excess 
Reason:  Approved  app.  by  HHS 

Bldg.  0232,  Property  •:  319010788,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 


Homimg  Court 

East  Hanover.  NJ,  Co:  Moiris,  Zip:  07930- 

Status:  Excess 

Reason:  Approved  app.  by  HHS 

Bldg.  0229,  Property  »:  319010789.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Livingston  Family  Housing 
Livingston  Family  Housing 
Homung  Court 

East  Hanover.  NJ.  Co:  Morris,  Zip:  07936- 
Status:  Excess 

Reason:  Approved  app.  by  HHS 
Bldg.  POS605,  Fort  Dix.  Property  »: 

329210064..  Fed  Reg  Date:  12/04/93 
8th  Street  and  Doughboy  Loop 
PL  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 
Status:  Unutilized 

Reason:  Leased  to  the  Sute  of  New  Jersey 
Bldg.  POS602,  Fort  Dix,  Property  •: 

329210065,,  Fed  Reg  Date:  12/04/93 
8th  Street 

Ft  Dix,  NJ.  Co:  Burlington,  Zip:  08640- 
Status:  Unutilized 

Reason:  Leased  to  the  State  of  New  Jersey 
Bldg.  PO5603,  Fort  Dix.  Property  »: 

329210066.,  Fed  Reg  Date:  12/04/93 
6th  Street 

Ft  Dix,  NJ.  Co:  Burlington.  Zip:  08640- 
Status.  Excess 

Reason:  Leased  to  the  State  of  New  Jersey 
Bldg.  POS604.  Fort  Dix,  Property  •: 

329210067,,  Fed  Reg  Date:  12/04/93 
8th  Street  ft  Doughboy  Loop 
Ft  Dix.  NJ.  Co:  Burlington,  Zip:  0864O- 
Status:  Excess 

Reason:  Leased  to  the  State  of  New  Jersey 
4  Miscellaneous  Buildings.  Property  ff: 

3292200013.,  Fed  Reg  Date:  12/04/93 
Kennedy  Courts  Family  Housing 
Ft  Dix.  NJ.  Co:  Buriingtoo,  Zip:  08640- 
Status:  Excess 
Reason:  Env.  study  underway  re:  waste  Water 

treatment  facility 

25  Family  Housing  References.  Property  t: 

329220014.,  Fed  Reg  Date:  12/04/93 
SberidanviJIe  Family  Housing 
I^  Dix,  NJ  Co:  Burlington.  Zip:  08640- 
Status:  Excess 
Reason:  Negotiated  sale  to  housing  authority 

I  Family  Housing  Residence,  Property  »: 
329220015..  Fed  Reg  Date:  12/04/93 

Sheridanville  Family  Housing 
FtDix.  NJ.  Co:  Burlington.  Zip:  08640- 
Status:  Excess 

Reason:  Approved  homeless  provider 
application 

II  Family  Housing  Residences.  Property  •: 
329220017..  Fed  Reg  Date:  12/04/93 

Sheridanville  Family  Housing 

Ft  Dix,  NJ.  Co:  Burlington,  Zip:  0864O- 

Status:  Excess 

Reason:  Negotiated  sale  to  housing  authority 

33  Detached  Sheds.  Property  f :  329220018., 

Fed  Reg  Date:  12/04/93 
Sheridanville  Family  Housing 
Ft  Dix,  NJ,  Co:  Burlington,  Zip:  0864O- 
Status:  Excess 

Reason:  Negotiated  sale  to  housing  authority 
3  Maintenance  Eng.  Buildings,  Property  t: 

329220020,,  Fed  Reg  Date:  12/04/93 
Sheridanville  Family  Housing 
Ft  Dix,  NJ,  Co:  Burlington,  Zip:  08640- 
Statua:  Excess 
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Reason:  Approved  homeless  provider 
■i^licatioD 

I  Store/Service.  Property  f:  329220021^  Fed 
Reg  Date:  12/04/93 

SherklanviUe  Family  Housing 
Ft  Dix.  NJ.  Co:  Btirlington.  Zip:  08640- 
Status:  Excess 

Reason:  Approved  homeless  provider 
application 

3  Miscellaneous  Buildings.  Property  (h 
329220022.,  Fed  Reg  Date:  12/04/93 
Sheridanville  Family  Housing 
Ft  Dix.  N],  Co:  Burlington.  Zip:  0864O- 
Status:  Excess 
Reason:  Negotiated  sale  to  housing  authority 

II  Office/ Administration  Bldgs..  Property  •: 
329220023..  Fed  Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft.  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — Bureau  of  Prisons 

3  Recreational  Facilities.  Property  •: 
329220024.,  Fed  Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft  Dix,  N).  Co:  Burlington.  Zip:  06640- 

Status:  Excess 

Reason:  Federal  needed — Bureau  of  Prisons 

4  Maintenance  Eng.  Buildings.  Property  #: 
329220025..  Fed  Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  needed — Bureau  of  Prisons 

1  Service  Store.  Property  f :  329220026.,  Fed 

Reg  Date:  12/04/93 
5700  Area,  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  0864O- 
Status:  Excess 

Reason:  Federal  needed — Bureau  of  Prisons 
1  Hospital.  Property  «:  329220027.  Fed  Reg 

Date:  12/04/93 
5700  Area.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 
Status:  Excess 

Reason:  Federal  need — Bureau  of  Prisons 
1  Chapel.  Property  *:  329220028,  Fed  Reg 

Date:  12/04/93 
5700  Atbb.  Fort  Dix 

Ft  Dix,  NJ,  Co:  Burlington.  Zip:  08640- 
Status:  Excess 
Reason:  Federal  need— Bureau  of  Prisons 

5  Vehicle  Shops.  Properly  «:  329220029.  Fed 
Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — ^Bureau  of  Prisons 

I  Fuel  Facility.  Property  •:  32922003a  Fed 
Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft  Dix,  NJ.  Co:  Burlington,  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need— Bureau  of  Prisons 

4  Dining  Halls,  Property  »:  329220031.  Fed 

Reg  Date:  12/04/93 
5700  Area,  Fort  Dix 

Ft  Dix.  NJ,  Co:  Biirlington,  Zip:  0864O- 
Status:  Excess 
Reason:  Federal  need — Bureau  of  Prisons 

II  Housing  Buildings.  Property  #: 
329220032.  Fed  Reg  Date:  12/04/93 

5700  Area.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  0864O- 

Status:  Excess 
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Reasc  n:  Federal  need — Bureau  of  Prisons 
3  Mil  »Uaneous  Buildings.  Property  f: 
32f  Z20033.  Fed  Reg  Date:  12/04/93 
5700  \rea.  Fort  Dix 

Ft  Dl  c.  NJ.  Co:  Buriington,  Zip:  0864O- 
Statu  i:  Excess 
ReM<  K  Federal  need — Bureau  of  Prisons 
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5800 
Ft 

Statui: 


Dt, 


O^ce/ Administration  Bldgs..  Property  •: 
.  Fed  R^  Date:  12/04/93 
Km.  Fort  Dix 
NJ.  Co:  Burlington.  Zip:  08640- 
Excess 

Reasiii:  Federal  need — Bureau  of  Prisons 
2  Recreational  Facilities,  Property  •: 
.  Fed  Reg  Date:  12/04/93 
\res.  Fort  Dix 

.  NJ.  Co:  Burlington.  Zip:  08640- 
Excess 
Reas<^:  Federal  need — Bureau  of  Prisons 
Serice 


5800 

Ft 

Statu^; 


Dit, 


1 

Rq 
5800 
Ft 

Statui: 


Dl( 


Dal^ 
5800 
Ft 
StatuA: 


,DU, 


Da!^: 
5800 
Ft 
StatuA: 


4 

Re] 
5800 
Ft 
Statui: 


5800 

Ft 
Statui: 


.  D  (, 


Store.  Property  #:  3292200327.  Fed 
Date:  12/04/93 
\rea.FortDix 

.  NJ.  Co:  Burlington.  Zip:  08640- 
Excess 

Reasiii:  Federal  need — Bureau  of  Prisons 
1  Ho^ital.  Property  «:  329220038.  Fed  Reg 
12/04/93 
Kroa.  Fort  Dix 

,  NJ.  Co:  Burlington.  Zipc  08640- 
Excess 
Reesda:  Federal  need — Bureau  of  Prisons 

1  a^wU  Property  •:  329220039,  Fed  Reg 
12/04/93 
^rea,  Fort  Dix 

NJ.  Co:  Burlington,  Zip:  08640- 
:  Excess 

ReastAs:  Federal  need — ^Bureau  of  Prisons 
Din  ng 


Dli, 


Die 


Halls.  Prt^ierty  «:  329220040,  Fed 
Date:  12/04/93 
\rea.  Fort  Dix 

NJ,  Co:  Burlington,  Zip:  08640- 
:  Excess 

Reasdi:  Federal  need— Btireau  of  Prisons 
11  H<  using  Buildings.  Property  •: 
32(  220041.  Fed  Reg  Date:  12/04/93 
\rea.  Fort  Dix 

,  NJ.  Co:  Burlington,  Zip:  08640- 
Bxcess 
Reason:  Federal  need — Bureau  of  Prisons 
1  Mia  [»llaneous  Building.  Property  i: 
321  220042.  Fed  Reg  Date:  12/04/93 
Krea,  Fort  Dix 
Ft  Di  (.  NJ,  Co:  Burlington,  Zip:  08640- 
Statu  i:  Excess 

Reas<  q:  Federal  need — Bureau  of  Prisons 
20  Oi  ke/ Administration  Bldgs..  Property  (h 

32<  220043.  Fed  Reg  Date:  12/04/93 
6500  hru  6900  Areas.  Fort  Dix 
Ft  D^  NJ.  Co:  BurUii^on.  Zip:  08640- 
Excess 

:  Federal  need— DOA 
7  Rec  -eational  Facilities,  Property  f : 
32f  220044,  Fed  Reg  Date:  12/04/93 
Imi  6900  Areas,  Fort  Dix 


6500 


6500 
Ft. 

Statul- 


Dt 


Ft  D  (,  NJ,  Co:  Burlington,  Zip:  08640- 
Statu  i:  Excess 

Reas<  n:  Federal  aeed—OOA 
1  Mai  atenance  Eng.  Building.  Property  §: 
32<  220045.  Fed  Reg  Date:  12/04/93 
Imi  6900  Areas.  Fort  Dix 
.  NJ,  Co:  Burlington,  Zip:  08640- 
Excess 
Reas<^:  Federal  need — DOA 


1  Service  Store,  Property  *:  329220046.  Fed 
Reg  Date:  12/04/93 

6500  thru  6900  Areas.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Buriington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need— DOA 

3  Vehicle  Shops.  Property  •:  329220047.  Fed 

Reg  Date:  12/04/93 
6500  thru  6900  Areas.  Fort  Dix 
Ft  Dix.  NJ,  Co:  Burlington,  Zip:  08640- 
Status:  Excess 

Reason:  Federal  need — DOA 
3  Hazardous  Storage  Buildings,  Property  (h 

329220048,  Fed  Reg  Date:  12/04/93 
6500  thru  6900  Areas,  Fort  Dix 

Ft.  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — DOA 

2  Communications/Elea  Bldgs..  Property  «: 

329220049.  Fed  Reg  Date:  12/04/93 
6500  thru  6900  Areas.  Fort  Dix 

Ft.  Dix,  NJ,  Co:  Burlington,  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — DOA 

1  Fuel  Facility,  Property  »:  329220050,  Fed 

Reg  Date:  12/04/93 
6500  thru  6900  Areas,  Fort  Dix 
Ft  Dix,  NJ,  Co:  Burlington,  Zip:  08640- 
Status:  Excess 
Reason:  Federal  need — DOA 

3  Warehouses.  Property  «:  329220051.  Fed 
Reg  Date:  12/04/93 

6500  thru  6900  Areas.  Fort  Dix 

Ft  Dix.  NJ.  Co:  Burlington.  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — ^DOA 

18  Miscellaneous  Buildings.  Property  #: 

329220052.  Fed  Reg  Date:  12/04/93 
6500  thru  6900  Areas,  Fort  Dix 

Ft  Dix,  NJ,  Co:  Burlington,  Zip:  0864O- 

Status:  Excess 

Reason:  Federal  need — DOA 

Area  Confinement  Fac  •8401,  Property  #: 

329220053,  Fed  Reg  Date:  12/04/93 
Range  Road,  Fort  Dix 

Ft  Dix,  NJ.  Co:  Burlington,  Zip:  08640- 

Status:  Excess 

Reason:  Federal  need — Bureau  of  Prisons 

New  York 
Buildings 

Nike,  Property  #:  319011049,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
402  Lafayette  Street 
Tappen,  NY.  Co:  Rockland,  Zip: 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  Dy  Orangetown 
Nike,  Property  *:  31901107a  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing- 
424  Bogart  Place 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked-Offsr 

to  purchase  by  Orangetown 
Nike,  Property  #:  319011071,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  Yorit  01  Housing 
New  York  01  Housing 
423  Bogart  Place 


Tappan.  NY.  Co:  Rockland.  Zip:  10983- 

Status:  Excess 

Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  »:  319011072.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
422  Western  Highway 
Tappan,  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked— 

Offer  to  purchase  by  Orangetown 
Nike,  Property  »:  319011073.  Fed  Reg  Date: 

12/04/93 
^Project  Name:  New  York  01  Housing 
New  York  01  Housing 
421  Western  Highway 
Tappan.  NY,  Co:  Rockland,  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  319011074,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
42.0  Western  Highway 
Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 

Nike,  Property  #:  319011075,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
419  Western  Highway 
Tappan,  NY,  Co:  Rockland,  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike,  Property  #:  319011076,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
418  Western  Highway 
Tappan,  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike,  Property  #:  319011077,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
430  Greenbush  Road 
Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  319011078.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
429  Greenbush  Road 
Tappan,  NY.  Co:  Rockland.  Zip;  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offiar  to  purchase  by  Orangetown 
Nike.  Property  #:  319011079.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
428  Greenbush  Road 
Tappan.  NY,  Co:  Rockland,  Zip:  1093- 
Status:  Excess 
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Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  •:  319011080.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
436  Lafaytte  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  31901181.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
435  Lafayette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  »:  319011082.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  Yoric  01  Housing 
New  York  01  Housing 
434  Lafayette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike,  Property '#:  319011083,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
433  Lafayette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  319011084,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
432  Lafayette  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 

Nike,  Property  #:  319011085.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
431  Lafeyette  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  319011086,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
427  Lafeyette  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangetown 
Nike,  Property  #:  319011087.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
426  Lafeyette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 


Nike.  Property  •:  319011068.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
425  Lafeyette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10989- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 

Nike.  Property  «:  319011089.  Fed  Rm  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
417  Lafeyette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Ofiier^  purchase  by  Orangeto%vn 
Nike.  Property  #:  319011090,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
416  Lafayette  Street 

Tappan,  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangeto%ra 
Nike.  Property  #:  319011091.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
415  Lafeyette  Street 

Tappan,  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangetown 
Nike,  Property  »:  319011092.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
414  Lafeyette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangeto«vn 
Nike,  Property  »:  319011093.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
413  Lafeyette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983^ 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangetown 
Nike,  Property  •:  319011094,  F^d  Reg  Date: 

12/04/93 
Project  Name;  New  Yorit  01  Housing 
New  York  01  Housing 
412  lafeyette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangetown 
Nike.  Property  •:  319011095.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
411  Lafayette  Street 

Tappan,  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 

Nike.  Property  »:  319011096,  Fed  Reg  Date: 
12/04/93 
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Proiect  Name:  N«w  York  01  Housing 

New  York  01  Housing 

410  Labyette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10883- 

Status:  Excess 

Reason:  Homeless  applicatioo  revoked — 

Offer  to  purchase  by  Oiangetotvn 
Nike,  Property  #:  319011097,  Fed  Reg  Dale: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
409  Lafeyette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  #:  319011098,  Fed  Reg  Date: 

12/04/93 
Project  Name:  I^ew  York  01  Housing 
New  York  01  Housing 
408  Lafayette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown' 

Nike,  Property  «:  319011099,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
407  Lafayette  Street 

Tappan.  NY.  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike,  Property  «:  319011100,  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 

404  Lafayette  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 

Status:  Excess 

Reason:  Homeless  application  revoCed — 

Oflier  to  purchase  by  Orangetown 
Nike,  Property  •:  319011101.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  Yorii  01  Housing 
New  York  01  Housing 
406  Lafayette  Street 

Tappan.  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  fay  Orangetown 
Nike.  Property  f:  319011102.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 

405  Lafayette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 

Status:  Excess 

Reason:  Homeless  application  revoked — 

Offier  to  purchase  by  Orangetown 
Nike.  Property  •:  319011103.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 
402  Lafayette  Street 

Tappan,  NY,  Co:  Rockland.  Zip:  10983- 
Status:  Excess 
Reason:  Homeless  application  revoked — 

Offer  to  purchase  by  Orangetown 
Nike.  Property  t:  319011104.  Fed  Reg  Date: 

12/04/93 
Project  Name:  New  York  01  Housing 
New  York  01  Housing 


403 

Tappan. 
Status: 
Reason: 
Offer 
Nike, 


Lafayette  i 


Street 
NY.  Co:  Rockland.  Zip:  10983- 
I  xcees 

homeless  application  revoked — 
purchase  l^  Orangetown 
Pti>perty  •:  319011105.  Fed  Reg  Date: 


12/04,  93 


Yoik 


Project 

New 

401 

Tappan 

Status: 

Reason: 

Offer 
Bldg 

Date: 
Project 
Dry 

Route  3 
Watertofm 
Status: 
Reason: 

Prisods 


P-  233, 


Bldg 

Date: 
Project 

Dry  Hill|Family 
Route  3 


Status: 
Reason: 
Prisods 


I  lame:  New  York  01  Housing 
01  Housing 
Laf^wtte  Street 

NY,  Co:  Rockland,  Zip:  10983- 
I  xcess 
riomeless  application  revoked — 
purchase  b^^angetown 
,  P-fe32,  Propertyi:  319030015,  Fed  Reg 
2/04/93 
Ipame:  OO'  Hill  Family  Housing 
Housing 
Boj(.- 

.  Co:  lefferson.  Zip:  13601- 
Bxcess 
Megotiating  transfer  to  Bureau  of 


Hill  FamL 


Property  •:  319030016.  Fed  Reg 
2/04/93 
I  lame:  Dry  Hill  Family  Housing 
Housing 
Box  233 
Watertcjvn.  NY.  Co:  Jefferson,  Zip:  13601- 
1  xcess 
^iegotiating  transfer  to  Bureau  of 


Bldg.  P-  234,  Property  i:  319030017,  Fed  Reg 

Date:  [2/04/93 
Prt^ect  I  lame:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3j  Box  234 

Waterto  im.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  I  xcess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisois 


Bldg. 

Date: 
Project 
DryHil 
Route  3 


P-  235. 


Property  «:  319030018.  Fed  Reg 
2/04/93 

lame:  Dry  Hill  Family  Housing 
Family  Housing 
Box  233 
Watertoivn,  NY.  Co:  Jefferson.  Zip:  13601- 
1  xcess 
Negotiating  transfer  to  Bureau  of 


Status: 
Reason: 


Date: 
Project 


Prisois 
Bldg.  P-  236.  Property  •:  319030019.  Fed  Reg 

Date:  12/04/93 
Project  I  iaroe:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  236 

Waterto  vn.  NY,  Co:  Jefferson.  Zip:  13601- 
Status:  I  xcess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisois 

Bldg.  P-  237,  Property  i:  319030020.  Fed  Reg 


12/04/93 

iame:  Dry  Hill  Family  Housing 


Dry  Hil  Family  Housing 
Route  3  Box  237 

Watertolvn.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  txcess 

Reason:  Negotiating  transfer  to  Bureau  of 
Prisois 

Bldg.  P-  238.  Property  #:  319030021.  Fed  Reg 

Date:  12/04/93 
Project  laiiw:  Dry  Hill  Family  Housing 
Dry  Hil  Family  Housing 
Route  3  Box  238 
Watertoivn.  NY.  Ca  Jefferson.  Zip:  13601- 


Status:  Excess 

Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 
Bldg.  P^239.  Property  i:  319030022.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  239 

Watertown,  NY.  Co:  Jefferson,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 
Bldg.  P-240,  Property  #:  319030023,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  240 

Watertown.  NY,  Co:  Jefferson,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 
Bldg.  P-241.  Property  »:  319030024.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  241 

Watertown,  NY.  Co:  Jeffierson,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-242.  Property  #:  319030025.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  242 

Watertown.  NY,  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-243.  Property  #:  319030026.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  243 

Watertown.  NY,  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-244.  Property  •:  319030027.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  244 

Watertown.  NY,  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-245,  Property  #:  319030028.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  245 

Watertown,  NY,  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 
Bldg.  P-246.  Property  «:  319030029.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  246 

Watertown.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiatii^j  transfer  to  Bureau  of 

Prisons 
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Bldg.  P-247.  Property  *:  319030030.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  247 

Watertown.  NY.  Co:  Jefferson.  Zip;  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-248.  Property  •:  319030031.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  248 

Watertown.  NY,  Co:  JefCarson,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-249.  Property  »:  319030032,  Fted  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  249 

Watertown.  NY.  Co:  Jefferson,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-250,  Property  »:  319030033.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  230 

Watertown.  NY.  Co:  Jeffersoa,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-251.  Property  #:  319030034,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3,  Box  251 

Watertown.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-252.  Property  »:  319030035.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  252 

Watertown.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-253,  Property  t:  319030036.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  253 

-Watertown.  NY.  Co:  Jeffierson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-254.  Property  t:  319030037.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  254 

Watertoira.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-25S.  Pn^Mrty  *:  319030038.  Fed  Reg 
Date:  12/04/93 
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Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  255 

Waterto%¥n.  NY,  Co:  JeOerBon.  Zip:  13601- 
Status:  Excess 

Reason:  Negotiating  transfer  to  Bureau  of 
Prisons 

Bldg.  P-256.  Property  t:  319030039.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housii^ 
Route  3,  Box  256 

Watertown,  NY,  Co:  Je£krsoa,  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-257.  Property  i:  319030040.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  257 

Watertown.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Bldg.  P-258.  Property  •:  319030041.  Fed  Reg 

Date;  12/04/93 
Project  Name:  Dry  Hill  Family  Housing 
Dry  Hill  Family  Housing 
Route  3.  Box  258 

Watertown.  NY.  Co:  Jefferson.  Zip:  13601- 
Status:  Excess 
Reason:  Negotiating  transfer  to  Bureau  of 

Prisons 

Rhode  Island 

Buildings 

62  Bldgs.,  Davisville  Housing.  Property  §-. 

329240003,  Fed  Reg  Date:  12/04/93 
Navy  Drive 

Davisville.  RI.  Co:  Kingston.  Zip:  028S2- 
Status:  Surplus 
Reason;  Approved  applicant 

Virginia 

Buildings 

3  Communications  Facilities.  Property  t: 
329210060,  Fed  Reg  Date:  12/04/93 

Harry  Diamond  L,aboratories 

Woodbridge  Facility 

Woodbridge.  VA.  Co:  Prince  William.  Zip: 
22191- 

Status:  Excess 

Reason:  To  be  transferred  to  Federal  agencies 

1  Warehouse.  Property  #:  329210061.  Fed  Reg 
Date:  12/04/93 

Harry  Diamond  Laboratories 

Woodbridge  Facility 

Woodbridge.  VA,  Co:  Prince  William.  Zip: 

22191- 
Status:  Excess 

Reason:  To  be  transfierred  to  Federal  agencies 
3  Miscellaneous  Facilities.  Property  •: 

329210062.  Fed  Reg  Date:  12/04/93 
Harry  Diamond  Laboratories 
Woodbridge  Facility 

Woodbridge.  VA.  C«  Prince  William.  Zip; 

22191- 
Status:  Excess 
Reason:  To  be  transferred  to  Federal  agencies 

2  Multi-Purpoae  Facilities,  Property  t. 

329210063.  Fed  Reg  Date:  12/04/93 
Harry  Diamond  Labonlories 
Woodlmdge  Facility 


Woodbridge.  VA.  Co:  Prince  William,  Zip: 

22191- 
Status:  Excess 

Reason:  to  be  transferred  to  Federal  agencies 
Bldg.  4.  DMA  Hemdon.  Property  t: 

329240002,  Fed  Reg  Date:  12/04/93 
925  Springvale  Rd. 
Great  Falls,  VA.  Zip:  22066- 
Status:  Surplus 
Reason:  Public  benefit  conveyaitce  to  Fairfex 

Co..  VA 

DOT 

Florida 
Land 

Parcel  A  4  B.  Property  •:  879010009.  Fed  Reg 

Date:  12/04/93 
Project  Name:  U.S.  Coast  Guard  Light  Station 
U.S.  Coast  Guard  Light  Station 
Lote  1.  8  &  11,  Section  31 
Jupiter  Inlet.  FL.  Co:  Palm  Beach.  Zip: 

33420- 
Status:  Unutilized 
Reason:  Awaiting  response  from  Bureau  of 

Land  MgmL  fDr  disbursement 

Guam 

Buildings 

Bldg.  99.  Loran  Station— C  Property  t: 
879220002.  Fed  Reg  Date:  12/04/93 
Barrigada.  GU.  Zip:  96913- 
Status:  Excess 
Reason:  Located  on  antenna  plane 

Massachusetts 
Buildings 

Keepers  Dwelling,  Property  #:  879240024, 

Fed  Reg  Date:  12/04/93 
Cape  Ann  Light  Thachers  Island 
U.S.  Coast  Guard 

Rockport,  MA,  Co:  Essex,  Zip:  01966- 
Stetus:  Unutilized 
Reason:  Under  a  license  agreement 
Assistant  Keepers  Dwelling.  Property  t: 

879240025,  Fed  Reg  Date:  12/04/93 
U.S.  Coast  Guard 

Rockport.  MA,  GO:  Essex.  Zip:  01966- 
Status:  Unutilized 
Reason:  Under  a  license  agreement 

Maine 
Buildings 

Mount  Desert  Rock  Light.  FVoperty  f: 

879240023.  Fed  Reg^Date:  12/04/93 
U.S.  Coast  Guard 
Southwest  Harbor,  MB,  Co:  Hancock.  Zip: 

04679- 
Status:  Unutilized 
Reason:  No  electrical  service 
Litde  River  Light.  Property  »:  879240026.  Fed 

Reg  Date:  12/04/93 
U.S.  Coest  Guard 
Cutler.  ME,  Co:  Washington.  Zip: 
Status:  Unutilized 
Reason:  Well  contamination 
Burnt  Island  Light.  Property  i:  879240027 

Fed  Reg  Date:  12/04/93 
U.S.  Coast  Guard 

Southport.  ME.  Co:  Lincoln.  Zip:  04S7fr- 
StatuK  UttutiUzed 
Reason:  Under  a  historic  lease 
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Texas 
Buildings 

Brownsville  Urban  System,  Property  t: 
879010003.  Fed  Reg  Date:  12/04/93 

Project  Name:  Brownsville  Urban  System 

(Grantee) 

700  South  Iowa  Avenue 

Brownsville,  TX,  Co:  Cameron.  Zip:  78520- 

Status:  Unutilized 

Reason:  City  of  Brownsville  needs  the 
property. 

GSA 

California 

Land 

Receiver  Site.  Property  #:  549010042,  Fed 

Reg  Date:  12/04/93 
Project  Name:  Dixon  Relay  Station 
Dixon  Relay  Station 
7514  Radio  Station  Road 
Dixon.  CA.  Zip:  95620-9653 
Status:  Excess 
GSA  Na:  9-2-CA-1162-A 
Reason:  Interest  expressed 

Colorado 

Buildings 

3  BIdgs..  Property  •:  549330002,  Fed  Reg 

Date:  12/04/93 
Former  U.S.  Forest  Service  Admin.  Site 
Fox  Lane 

Beaulah.  CO,  Co:  Pueblo,  Zip:  81023- 
Status:  Excess 
GSA  No:  7-GR-CO-525 
Reason:  Interest  expressed 

Florida 
Land 

Former  US  Army  Reserve  Center,  Property  #: 
549310005,  Fed  Reg  Date:  12/04/93 

Belvedere  Rd.  and  Clubhouse  Dr. 

West  Palm  Beach,  FL,  Co:  Palm  Beach,  Zip: 
33409- 

Status:  Unutilized 

GSA  No.:  4-GR-FL-682A 

Reason:  Interest  expressed 

Iowa 
Land 

C  BAR  J  Ranch.  Property  #:  159230002,  Fed 

Reg  Date:  12/04/93 
V*  mile  south  of  River  Rd.  on  Stagecoach 

Rad. 
Ames,  lA,  Co:  Story,  Zip: 
Status:  Unutilized 
GSA  No.:  7-A-L\-493- 
Reason:  Interest  expressed 

Idaho 
Land 

Portion.  Property  #:  549230004,  Fed  Reg 

Date:  12/04/93 
Former  Farragut  Naval  Training  Center 
Athol,  ID,  Co:  Kootenai,  Zip:  83801- 
Status:  Excess 

GSA  Na:  9-GR(2)-ID-42lC 
Reason:  Interest  expressed 

Indiana 
Land 

Portion.  Cannelton  Locks  &  Dam.  Property  «: 
549240008,  Fed  Reg  Date:  12/04/93 

Adjacent  to  Middle  Creek  Boat  Launching 
Ramp 


IN.  Co 
Status 
GSA 
Reasoi 


to. 


Status 

GSA 

Reasoi 
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Floyd,  Zip: 
Excess 

2-D-IN-569-C 
Funds  expended  for  public  sale 


Kansa ; 

Buildi  igs 

Feden  I  Building.  Property  *:  549320005.  Fed 

Reg  >ate:  12/04/93 
412-4  8  South  Main  St. 
Wichila,  KS,  Co:  Sedgwick.  Zip:  6720iZ- 
Excess 

7-G-1CS-0512 
:  Interest  expressed 


^o.; 


Massa  :husetts 

Buildi  igs 

Lowel  Federal  Building,  Property  •: 
549  20003,  Fed  Reg  Date:  12/04/93 
50  Ke  my  Square 

Lowel  ,  MA.  Co:  Middlesex.  Zip:  01854- 
Status  Excess 
GSA  r  o.:  2-G-MA-778 
Reaso:  i:  Interest  expressed 

Minn^ta 

Land 

Bike  "^il.  Property  «:  549330005.  Fed  Reg 

Dat( :  12/04/93 
Miimi  apolis,  MN,  Co:  Hennepin.  Zip:  55417- 
Excess 

:  2-I-MN-544-A 
i:  Interest  expressed 


Ik).: 


Status 

GSA 

Reasoii: 

Build  ogs 


Army 
Fedl 
301 
New 
Status 
GSA 
Reasoii 


Reserve  Center,  Property  #:  549330003, 
Reg  Date:  12/04/93 
L  xington  Ave.  South 
I  rague,  MN,  Co:  LeSueur,  Zip:  56071- 
Bxcess 

2-D-MN-558 
Negotiating  sale 


Ik).: 


Statui 

GSA 

Reasofa: 


504 -L 
Reascp: 

Buili 


Missi^ippi 

Land 

]acks(fc  Installation  Waterway,  Property  *: 

549  140002,  Fed  Reg  Date:  12/04/93 
Loflin  Street 

)acks<^,  MS.  Co:  Hinds,  Zip:  3920»- 
Excess 

4-GR(l>-MS-478B 
:  Advertising  for  public  sale 


Ho.: 


North  Carolina 

Build  ngs 

Portic  1 VA  Reservation,  Property  #: 

549 120006,  Fed  Reg  Date:  12/04/93 
Nurse  i  Quarters 
Oteen  NC,  Co:  Buncombe,  Zip: 
Statu: :  Excess 
GSA  I  la:  4-GR-NC-481B 
Reasa  i:  Compelling  Federal  Need 

Newlpexico 

Land 

West^  Perimeter  Tract,  Property  #: 
549  110010,  Fed  Reg  Date:  12/04/93 
Los  A  amos,  NM.  Co:  Los  Alamos,  Zip: 
Status :  Surplus 
GSA  1  Ja:  7-B-NM-504-G,  7-GR(l>-NM- 


;  Interest  expressed 


dngs 

Form  r  Post  Office,  Property  «:  549230005, 
Fee  Reg  Date:  12/04/93 


4th  &  Mitchell 

Qovis.  NM.  Co:  Curry,  Zip:  88101- 

Status:  Excess 

GSA  No.:  7-GR-NM-478 

Reason:  Interest  expressed 

New  York 
Buildings 

Former  Damtender's  House,  Property  #: 
319210007.  Fed  Reg.  Date:  12/04/93 

East  Sidney  Lake 

Franklin,  NY.  Co:  Delaware,  Zip:  13775- 

Status:  Surplus 

GSA  No.:  2-D-NY-814 

Reason:  Advertised  for  public  sale 

(P)  Form.  Alex  Bay  CG  Station,  Property  #: 
549310006,  Fed  Reg  Date:  12/04/93 

Landon  Road,  WellesTey  Island 

Alexandria,  NY,  Co:  Jefferson,  Zip: 

Status:  Excess 

GSA  No.:  2-GR-NY-0730A-000Z 

Reason:  Federal  transfer  pending 

Oklahoma 
Land 

Parcel  No.  100/GSA  Na  13,  Property  «: 

319010440,  Fed  Reg  Date:  12/04/93 
Project  Name:  Lake  Texoma 
Lake  Texoma 
Section  25,  T7S,  R5E 
Enos,  OK,  Co:  Marshall,  Zip: 
Status:  Excess 
GSA  No.:  7-O-OK-507-H 
Reason:  Interest  expressed 
Parcel  No.  58/GSA  No.  7,  Property  «: 

319010460,  Fed  Reg  Date:  12/23/93 
Project  Name:  Lake  Texoma 
Lake  Texoma 
Section  34  and  Section  3 
OK.  Co:  Marshall,  Zip: 
Status:  Surplus 
GSA  No.:  7-D-OK-507-H 
Reason:  Expended  funds  for  advertisement 

for  public  sale 
Parcel  Na  44/GSA  No.  4,  Property  #: 

319010475,  Fed  Reg  Date:  12/04/93 
Project  Name:  Lake  Texoma 
Lake  Texoma 
Section  15,  T5S,  R7E 
OK,  Co:  Johnston,  Zip: 
Status:  Excess 
GSA  Na:  7-D-OK-507-H 
Reason:  Interest  expressed 

Parcel  No.  46/GSA  No.  5,  Property  #: 
319010477,  Fed  Reg  Date:  12/04/93 

Project  Name:  Lake  Texoma 

Lake  Texoma    ~ 

Section  15  and  Section  16,  T5S,  R7E 

OK,  Co:  Johnston,  Zip: 

Status:  Access 

GSA  No.:  7-D-OK-507-H 

Reason:  Interest  expressed 

Parcel  No.  13/GSA  No.  1,  Property  f : 
319011345,  Fed  Reg  Date:  12/04/93 

Project  Name:  Lake  Texoma 

Lake  Texoma 

Section  7,  T7S,  R8E 

OK.  Co.:  Bryan,  Zip: 

Status:  Excess 

GSA  Na:  7-D-OK-507-H 

Reason:  Interest  expressed 

Parcel  No.  21/GSA  Na  2,  Property  i: 
319011352,  Fed  Reg  Date:  12/04/93 

Project  Name:  Lake  Texoma 


Lake  Texoma 
Section  3,  T7S.  R7B 
OK,  Co:  Bryan.  Zip: 
Status:  Excess 
GSA  Na:  7-D-OK-507-H 
Reason:  Interest  expressed 
Parcel  No.  Z3/GSA  Na  3.  Property  t: 
319011354,  Fed  Reg  Date:  12/04/93 
Project  Name:  Lake  Texoma 
Lake  Texoma 
Section  34,  T7S,  R7E 
OK,  Co.:  Bryan,  Zip: 
Status:  Excess 
GSA  Na:  7-D-OK-507-H 
Reason:  Interest  expressed 
Parcel  No.  54/GSA  Na  6.  Property  »: 

549210007,  Fed  Reg  Date:  12/04/9i3 
Lake  Texoma 

OK,  Ca:  MarshaU,  Zip:  73439 

Status:  Excess 

GSA  No.:  7^>-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  63/GSA  No.  8.  Property  t: 

549210008,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK.  Co:  Marshall,  Zip:  73439- 

Status:  Excess 

GSA  Na:  7-D-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  66/GSA  No.  9,  Property  »: 

549210009,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK,  Co:  Marshall.  Zip:  73439- 

Status:  Excess 

GSA  Na:  7-O-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  78/GSA  No.  11,  Property  i: 

549210010,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

Section 

OK.  Co:  Marshall,  Zip:  73439 

Status:  Excess 

GSA  No.:  7-D-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  86/GSA  No.  12,  Property  #: 

549210011,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK.  Co:  Marshall,  Zip:  73439- 

Status:  Excess 

GSA  Na:  7-O-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  125/GSA  No.  14.  Property  #: 

549210012,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK,  Co:  Marshall.  Zip:  73439- 

Status:  Excess 

GSA  No.:  7^>-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  150/GSA  No.  15.  Property  i: 

549210013,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK,  Co:  Marshall.  Zip:  73439- 
Status:  Excess 
GSA  No.:  7-D-OK-0507-H 
Reason:  Interest  expressed 

Parcel  Na  164/GSA  No.  16,  Property  »: 

549210014,  Fed  Reg  Date:  12/04/93 
Lake  Texoma 

OK,  Co:  Love.  Zip:  73441- 

Status:  Excess 

GSA  No.:  7-D-OK-0507-H 

Reason:  Interest  expressed 

Parcel  No.  165/GSA  No.  17.  Property  i: 

549210015,  Fed  Reg  Date:  12/04/93 
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Lake  Texoma 

OK.  Co:  Love,  Zip:  73441- 

Status:  Excess 

GSA  No.:  7^)-OK-0507-H 

Reason:  Interest  expressed 

Parcel  Na  166/GSA  Na  18.  Property  t: 

549210016.  Fed  Reg  Date:  12/04/03 
Lake  Texoma 

OK.  Co:  Love.  Zip:  73441- 
Status:  Excess 
GSA  No.:  7-D-OK-0S07-H 
Reason:  Interest  expressed 
Parcel  No.  68/GSA  No.  10.  Property  #: 

549240010.  Fed  Reg  Date:  12/04/93 
Lake  Texoma,  Sect  11  T6S.  R6E 
Cumberland.  OK.  Co:  Marshall,  Zip: 
Status:  Excess 
GSA  No.:  7-D-OK-507-H 
Reason:  Interest  expressed 

Pennsylvania 

Buildings 

Storage  &  Maint  Facility,  Property  »: 
549330004.  Fed  Reg  Date:  12/04/93 
1200  Airixxt  Road 

Hopewell.  PA.  Co:  Beaver.  Zip:  15001- 
Status:  Excess 
GSA  Na:  4-L-PA-766 
Reason:  Interest  expressed 

South  Carolina 
Land 

Land— 7.28  acres.  Property  t:  549330007.  Fed 

Reg  Date:  12/04/93  « 

Georgetown  Wayside  Park 
Georgetown,  SC.  Co:  Georgeto%vn,  Zip: 

29440- 
Status:  Excess 
GSA  No.:  5-GR-SG-521A 
Reason:  Interest  expressed 

South  Dakota 
Land 

Ree  Heights  Communication  Site,  Property  »: 
549310015.  Fed  Reg  Date:  12/04/93 

2  miles  south  of  Ree  Heights 

SD,  Co:  Hand.  Zip.  57371- 

Status:  Excess 

GSA  No.:  7-B-SD-512 

Reason:  Advertising  for  public  sale 

Land— 1.28  acre..  Property  »:  S49320004,  Fed 
Reg  Date:  12/04/93 

Arlington.  SD,  Co:  Broc^ngs,  Zip:  57212- 

Status:  Excess 

GSA  No.:  7-B-SD-495-A 

Reason:  Advertising  for  public  sale 

Texas 
Land 

Parcel  il85/GSA  No.  19.  Property  »: 
319010405,  Fed  Reg  Date:  12/04/93 

Project  Name:  Lake  Texoma 

Lake  Texoma 

TX.  Co:  Cooke.  Zip: 

Status:  Excess 

GSA  No.:  7^>-OK-507-H 

Reason:  Interest  expressed 

Parts  of  Tracts,  Property  »:  319140015.  Fed 
Reg  Date:  12/04/93 

B-143,  B-144,  B-146,  B-148,  B-179 

Downstream  of  Lewisville  Dam  embankment 

Lewisville.  TX.  Co:  Denton.  Zip:  75067- 

Status:  Underutilized 

GSA  No.:  7-D-TX-0510K 


Reason:  Interest  expressed 

Parcel  Na  201.  Prc^Mrty  t:  $49320007.  Pad 

Reg  Date:  12/04/93 
LakaTexooia 
TX,  Co:  CkaysoD,  Zip: 
Status:  Bxcass 
GSA  Na:  7-D-OK-0S07-H 
Reason:  Advertising  for  piU>lk  sal^ 
Parcel  No.  203.  Property  •:  549320006.  Fed 

Reg  Date:  12/04/93 
Lake  Texoma 
TX.  Co:  Grayson.  Zip: 
Status:  Excess 
GSA  No.;  7-O-OK-0507-H 
Reason:  Advertising  fior  public  sale 
Parcel  Na  205.  Property  *:  549320009.  Fed 

Reg  Date:  12/04/93 
Lake  Texoma 
TX,  Co:  Grayson,  Zip: 
Status:  Excess 
GSA  No.:  7-D-OK-0507-H 
Reason:  Advertising  for  public  sale 
Parcel  No.  209.  Property  »:  549320010.  Fed 

Reg  Date:  12/04/93 
Lake  Texoma 
TX,  Ca  Grayson,  Zip: 
Status:  Excess 
GSA  No.:  7-O-OK-0507-H 
Reason:  Advertising  for  public  sale 
Buildings 

Bldg.  2.  Property  t:  219014815.  Fed  Reg  Dat» 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX.  Co:  Tarrant,  Zip:  76070- 
Status:  Unutilized 
GSA  No.:  7-D-TX-897A 
Reason:  Interest  expressed 

Bldg.  4,  Property  t:  219014816,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX,  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-e79A 
Reason:  Interest  expressed 
Bldg.  17.  Property  »:  219014817.  Fed  Res 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircrafl  Plant 
Saginaw.  TX,  Ca  Tarrant,  Zip:  76070- 
Status:  Excess 
GSA  Na:  7-D-TX-879A 
Reason:  Interest  expressed 
Bldg.  29,  Property  •:  219014818.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Airny  Aircraft  Plant 
Saginaw,  TX,  Co:  Tarrant,  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-I>-TX-879A 
Reason:  Interest  expressed 
Bldg.  30.  Property  •:  219014819.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw,  TX,  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 
Bldg.  18.  Property  •:  219014820,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
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Saginaw,  TX,  Co:  Tarrant,  Zip:  76070- 

Statu»:  &(cess 

GSA  No.:  7-D-TX-879A 

Reason:  Interest  expressed 

BIdg.  6,1>ropeity  t:  219014821,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Anny  Aircraft  Plant 
S^naw,  TX,  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 
BIdg.  7,  Property  #:  219014822,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw,  TX,  Co:  Tarrant,  Zip:  7607O- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 

BIdg.  8.  Property  f :  219014824,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw,  TX,  Co:  Tarrant,  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-fl79A 
Reason:  Interest  expressed 

BIdg.  16,  Property  #:  219014825,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw,  TX,  Co:  Tarrant,  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 

BIdg.  19.  Property  #:  219014826,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX.  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 
BIdg.  31.  Property  #:  219014827,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TK,€o:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7.-D-TX-879A 
Reason:  Interest  expressed 
BIdg.  9.  Property  #:  219014828,  Fed  Reg  Date: 

12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX,  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
GSA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 

BIdg.  25,  Property  »:  219014829.  Fed  Reg 

Date:  12/04/93 
Project  Name;  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX.  Co:  Tarrant.  Zip:  76070- 
Status:  Excess 
(;SA  No.:  7-D-TX-879A 
Reason:  Interest  expressed 
BIdg.  10.  Property  #:  219014830.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Saginaw  Army  Aircraft  Plant 
Saginaw  Army  Aircraft  Plant 
Saginaw.  TX.  Co:  Tarrant,  Zip:  76070- 
Status:  Excess 
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40.1  7-D-TX-879A 
Interest  expressed 

,  Property  •:  219014831.  Fed  Reg 

12/04/93 

Name:  Saginaw  Army  Aircraft  Plant 

Army  Aircraft  Plant 

.  TX,  Co:  Tarrant,  Zip:  76070- 
Excess 
4o.:  7-D-TX-879A 

Interest  expressed 

21.  Property  «:  219014832,  Fed  Reg 
12/04/93 
Name:  Saginaw  Army  Aircraft  Plant 

Army  Aircraft  Plant 

.  TX,  Co:  Tarrant,  Zip:  76070^ 
:  Excess 
io.:  7-D-TX-879A 

Interest  expressed 

22,  Property  #:  219014833,  Fed  Reg 
12/04/93 
Name:  Saginaw  Army  Aircraft  Plant 

Army  Aircraft  Plant 
iw,  TX.  Co:  Tarrant.  Zip:  76070- 

Excess 
io.:  7-D-TX-879A 

:  Interest  expressed 

27,  Property  »:  219014834.  Fed  Reg 
12/04/93 

Name:  Saginaw  Army  Aircraft  Plant 
w  Army  Aircraft  Plant 

.  TX.  Co:  Tarrant.  Zip:  76070- 
:  Excess 

|Jo.:  7-D-TX-879A 
:  Interest  expressed 

32.  Property  «:  219014835.  Fed  Reg 
:  12/04/93 

Name:  Saginaw  Army  Aircraft  Plant 
Army  Aircraft  Plant 
.  TX.  Co:  Tarrant,  Zip:  76070- 
:  Excess 

Jo.:  7-D-TX-879A 
:  Interest  expressed 
Federal  Building.  Property  #: 
.Fed  Reg  Date:  12/04/93 
it  Broadway 

TX.  Co:  Val  Verde.  Zip:  78840- 
Excess 
Io.:  7-C-TX-1034 
:  Interest  expressed 


niw 
,in  IW, 


54S  310001. 


Wash  ngton 
Build  ngs 


Vanc<  uver  Substations,  Property  #: 
54g|240004,  Fed  Reg  Date:  12/04/93 
,  WA.  Co:  Clark.  Zip:  98661- 
Excess 
Io.:  9-B-WA-1019-1028 
:  Interest  expressed 


u  me  I 


IVyo/fing 

Land 

WindjSite  A.  Property  »:  419030010,  Fed  Reg 
'"  ■     12/04/93 

Name:  Wind  Site  A 

Bow.  WY.  Co:  Carbon.  Zip:  82329- 
Excess 
Reasoh:  Advertised  for  public  sale 

Interibr 

Arizo  10 

Land 

Land-  -640  acres.  Property  »:  619340001,  Fed 
Ret  Date:  12/10/93 


Ave.  B— County  23  St. 

Yuma,  AZ,  Co:  Yuma.  Zip:  85364- 

Status:  Unutilized 

Reason:  Reported  to  GSA  for  sale 

Tract  No.  APO-SRP-jm  Property  #: 

619340002,  Fed  Reg  Date:  12/10/93 
West  of  9lBt  Ave.  ft  South  of  Indian  School 

Rd 
AZ,  Co:  Maricopa,  Zip: 
Status:  Unutilized 
Reason:  Reported  to  GSA  for  sale 

California 
Land 

Folsom  South  Canal,  Property  #:  619310002. 

Fed  Reg  Date:  12/04/93 
SW  comer  of  Whiterock  Rd.  ft  Folsom  S 

Canal 
Rancho  Cordova,  CA.,  Co:  Sacramento,  Zip: 

95670- 
Status:  Excess 
Reason:  Will  be  reported  to  GSA  for  sale 

Buildings 

Quarters  1.  TV  0001.  Property  #:  619320002. 

Fed  Reg  Date:  12/04/93 
950  Tennessee  Valley  Road 
Mill  Valley.  CA.  Co:  Marin.  Zip:  94941- 
Status:  Unutilized 
Reason:  In  disposal  process 

Navy 

California 
Buildings 

199  Military  Family  Housing,  Property  I: 

779240001 .  Fed  Reg  Date:  1 2/04/93 
Savannah  Project 
Long  Beach  Naval  Station 
Los  Angeles.  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 

Reason:  Approved  homeless  application 
Utility  BIdg,  Property  »:  779240002.  Fed  Reg 

Dat6: 12/04/93 
Savannah  Project 
Long  Beach  Naval  Station 
Los  Angeles,  CA,  Co:  Los  Angeles.  Zip: 

90801- 
Status:  Excess 

Reason:  Approved  homeless  application 
100  Military  Family  Housing.  Property  #: 

779240003.  Fed  Reg  Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  Station 
Los  Angeles.  CA.  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 

Reason:  Approved  homeless  application 
49  Detached  Carports,  Property  #:  779240004. 

Fed  Reg  Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 
Convenience  Store,  Property  #:  779240005, 

Fed  Reg  Date:  12/04/93 
Cabrillo  F^roject 
Long  Beach  Naval  Station 
Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
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Reason:  Approved  homeless  application  and 
other  Feideral  interest 

Youth  Center.  Property  #:  779240006.  Fed 

Reg  Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach,  CA.  Co:  Los  Angeles.  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 
Utility  BIdg,  Property  #:  779240007,  Fed  Reg 

Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 
Child  Care  Center  ft  Storage.  Property  »: 

779240008,  Fed  Reg  Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 

Maintenance  BIdg.,  Property  t:  779240009, 

Fed  Reg  Date:  12/04/93 
CabEillo  Project 
Long  Beach  Naval  Station 
Long  Beach.  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 

Laundromat,  Property  #:  779240010.  Fed  Reg 

Date:  12/04/93 
Cabrillo  Project 
Long  Beach  Naval  SUtion 
Long  Beach,  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 

24  BIdgs.,  Property  #:  779240021.  Fed  Reg 

Date:  12/04/93 
San  Pedro  Complex.  Taper  Avenue 
Long  Beach  Naval  Station 

Long  Beach,  CA,  Co:  Loe  Angeles.  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 

23  Bldgs.,  Property  #:  779240022,  Fed  Reg 

Date:  12/04/93 
San  Pedro  Complex,  Taper  Avenue 
Long  Beach  Naval  Station 
Long  Beach.  CA,  Co:  Los  Angeles,  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Feideral  interest 

l^Detached  Carports,  Property  i:  779240023, 

Fed  Reg  Date:  12/04/93 
San  Pedro  Complex.  Taper  Avenue 
Long  Beach  Naval  Station 
Long  Beach.  CA.  Co:  Los  Angeles.  Zip: 

90801- 
Status:  Excess 
Reason:  Approved  homeless  application  and 

other  Federal  interest 


Florida 
Land 

Naval  Public  Worics  Center,  Property*: 
779010157,  Fed  Reg  Date:  12/04/93 

Project  Name:  Naval  Base 

Naval  Air  Station 

Pensacola,  FL.  Co:  Escambia.  Zip:  32508- 

Status:  Unutilized 

Reason:  Prop,  reverts  to  grantor  when  no- 
longer  needed  by  military. 

Georgia 
Land 

Naval  Submarine  Base,  Property  »: 

779010255,  Fed  Reg  Date:  12/04/93 
Project  Name:  Naval  Submarine  Base 
Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 
Kings  Bay,  GA,  Co:  Camden,  Zip:  31547- 
Status:  Underutilized 
Reason:  Buffier  area  for  an  explosive  satiety 
arc. 

Nfar^and 
Buildings 

BIdg.  230.  Property  #:  779330010.  Fed  Reg 

Date:  12/04/93 
Naval  Communication  Detachment 
9190  Commo  Road 
Cheltenham.  MD,  Co:  Prince  Georges.  Zip: 

20397-5520 
Status:  Unutilized 
Reason:  Federal  need  expressed 

Maine 
Buildings 

BIdg.  376.  Naval  Air  Station.  Property  »: 

779320011.  Fed  Reg  Date:  12/04/93 
Topsham  Annex 

Topsham,  ME,  Co:  Sagadahoc,  Zip: 
Status:  Unutilized 
Reason:  Federal  need 

Ohio 
Buildings 

Naval  ft  Marine  Corps  Res.  Cntr,  Property  »: 

779320012.  Fed  Reg  Date:  12/04/93 
315  East  LaClede  Avenue 
Youngstown.  OH,  Zip: 

Status:  Unutilized 

Reason:  Retiutiing  property  to  the  City. 

Pennsylvania 
Land 

North  East  Plot  (K13),  Property  »:  779310019, 

Fed  Reg  Date:  1 2/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia.  PA.  Zip:  19145-S199 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  law. 
North  West  Plot  (K12),  Property  #: 

779310020,  Fed  Reg  Date:  12/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia,  PA,  Zip:  19145-5199 
Status:  Excess 
Reason:  Expressioiu  of  interest  consistent 

with  existing  Fed.  law. 

Buildings 

BIdg.  1 ,  Former  Naval  Hospital.  Property  t: 

779310008,  Fed  RegBate:  12/04/93 
Fonner  Naval  Hospital 
1701  Pattison  Avenue 


Philadelphia,  PA,  Zip:  19145-5199 
Status:  Excess 

Reason:  Expressions  of  interest  consistent 
with  existing  Fed.  law. 

3  Enlisted  Quarters,  Property  t:  779310009, 
Fed  Reg  Date:  12/04/93 

Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia,  PA,  Zip:  19145-5199 
Status:  Excess 

Reason:  Expressions  of  interest  consistent 
with  existing  Fed.  law. 

5  Officers  Quarters.  Property  f :  779310010. 
Fed  Reg  Date:  12/04/93 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia,  PA,  Zip:  1914S-5199 

Status;  Excess 

Reason;  Expressions  of  interest  consistent 

with  existing  Fed.  law. 
16  Administrative  Bldgs.,  Property  •: 

779310011,  Fed  Reg  Date:  12/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia,  PA.  Zip:  19145-5199 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

%vith  existing  Fed.  law. 

9  Support  Bldgs.,  Property  #:  779310012.  Fed 

Reg  Date:  12/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia.  PA.  Zip:  19145-5199 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  law. 

6  Entry  Shelters.  Property  t:  779310013.  Fed 
Reg  Date:  12/04/93 

Former  Na\'al  Hospital 
1701  Pattison  Avenue 
Philadelphia.  PA,  Zip:  19145-5199 
Status:  Excess 

Reason:  Expressions  of  interest  consistent 
with  existing  Fed.  law. 

4  Support  Bigs..  Property  t:  779310014.  Fed 
Reg  Date;  12/04/93 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia.  PA,  Zip:  19145-5199 

Status:  Excess 

Reason:  Expressions  of  Interest  consistent 

with  existing  Fed.  law. 
3  Secured  Bldgs..  Property  #:  779310015,  Fed 

Reg  Date:  12/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia,  PA,  Zip:  19145-5199 
Status;  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  law. 

6  Utility  Structures,  Property  »:  779310016. 

Fed  Reg  Date:  12/04/93 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia,  PA.  Zip:  19145-5199 
Status;  Excess 
Reason:  Expressions  of  interest  consistent 

%nth  existing  Fed.  law. 

Stoff  Lounge.  Property  #:  779310017,  Fed  Reg 

Date;  12/04/93 
Fonner  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia.  PA.  Zip:  1914S-5199 
Status:  Excess 
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Reason:  Bxpfeasioo*  oi  Interest  consistent 

with  existing  Fed  law. 
Btdg,  8.  WarahouM.  Property  ff:  779310018. 

Fed  Reg  Date:  12/04/93 
Fonxter  Naval  Hoqtital 
1701  Pattison  Avenue 
Philadelphia.  PA.  Zip(  1914S-5199 
Status:  Excess 
Reason:  Expressioos  of  interest  consistent 

with  existing  Fed.  law. 

Hhodekhnd 
Buildings 

Parcel  1  (7  bldgs.),  Ptoperty  (h  779310029. 

Fed  Reg  Date  12/04/93 
Naval  Constniction  Battalion  Center 
Davisville.  RI.  Coc  Kent.  Zip:  02854-1161 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  law 

Parcel  4  (92  Udgs.).  Property  *:  779310031. 

Fed  Rcf  Date  12/04/93 
Naval  Construction  Battalion  Center 
Davisville.  RI,  Co:  Kent.  Zip:  028S4-1161 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  law 
Parcel  6  (7  bldgs.).  Property  #:  779310033. 

Fed  R^B  Date  12/04/93. 
Naval  Construction  Battalion  Center 
Davisville,  RI,  CO:  Kent.  Zip:  02854-1161 
Status:  Excess 

Reason:  Federal  request  far  transfer. 
Parcel  7. 9, 10  (26  bldgs.).  Property  f: 

779310034,  Fed  Reg  Data:  12/04/93 
Naval  Construction  Battalion  Center 
Davisville.  RI,  Co:  Kent.  Up:  02854-1161 
Status:  Excess 
ReascHi:  Expressions  of  Interest  consistent 

with  existing  Fed.  law. 

Parcel  8  (23  bldgs.).  Property  •:  779310035, 

Fed  Reg  Date:  12/04/93 
Naval  Construction  Battalioa  Center 
Davisville.  RI.  Co:  Kent.  Zip:  02854-1161 
Status:  Excess 
Reason:  Expressions  of  interest  consistent 

with  existing  Fed.  Law 

Texas 
Land 

H.A.L.P.  Goliad.  Property  •:  779320013.  Fed 

Reg  Date:  12/04/93 
Hwy.  59, 6  miles  NB  of  Berclair 
Berdair,  TX.  Co:  Goliad,  Zip:  78107- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
Buildings 

Bldg.  2435.  Property  •:  779010161.  Fed  Reg 

Date:  12/04/93 
Project  Name:  i-iignna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces.  Zipc  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  futur«  use. 
Bldg.  2436.  Property  #:  779010163.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX.  Ca  Nueces.  Zip:  78419- 
Status:  Underutilixed 
Reason:  Area  programmed  for  future  use. 


Bldg  2460.  Property  »:  779010163,  Fed  Reg 

Da  a:  12/04/93 
I^roje  ::t  Name:  Laguna  Housing  Area 
Lagui  la  Housing  Area 
NAS  Corpus  Christi 

Corp  is  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Statu  i:  Underutilized 
Reason:  Area  programmed  for  foture  use. 

BldgJ  2462.  Property  •:  779010164.  Fed  Reg 

Date:  12/04/93 
Proje  ::t  Name:  Laguna  Housing  Area 
Lagui  la  Housing  Area 
NAS  Corpus  Christi 

Corp  IS  Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Statu  9:  Underutilized 
Reasi  m:  Area  programmed  Cor  future  use. 
Bldg  2464.  Property  «:  779010165.  Fed  Reg 

Da  e:  12/04/93 
Proje  :t  Name:  Laguna  Housing  Area 
Lagu  la  Housing  Area 
NAS  Cbrpus  Christi 

Corp  is  Christi,  TX.  Co:  Nueces,  Zip:  78419- 
Statu  s:  Underutilized 
Reas(  \n:  Area  programmed  for  future  use. 
Bldg,  2466.  Property  #:  779010166.  Fed  Reg 

Dae:  12/04/93 
Proje  ::t  Name:  Laguna  Housing  Area 
Lagu  la  Housing  Area 
NAS  Corpus  Christi 

Corplis  Christi,  TX.  Co:  Nuecea.  Zipc  78419- 
Statu  i:  Underutilized 
Reas4  tn:  Area  programmed  for  future  usa. 
Bldg.  2467,  Property  #:  779010167,  Fed  Reg 

Dale:  12/04/93 
Proje  ::t  Name:  Laguna  Housing  Area 
Lagu  la  Housing  Area 
NAS  Ckirpua  Christi 

Corp  IS  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Statu  >:  Underutilized 
Reas(  m:  Area  programmed  far  fiitura  usa. 
BIdgJ  2468.  Property  #:  779010168,  Fed  Reg 

Itete:  12/04/93 
Proje  ::t  Name:  Lagima  Housing  Area 
Lagu  la  Housing  Area 
NAS  Corpus  Christi 

Corp  IS  diristi,  TX,  Co:  Nueces.  Zip:  78419- 
Statu  i:  Underutilized 
Reas(  in:  Area  progranuned  far  future  use. 
Bldg.  2472,  Property  #:  779010169.  Fed  Reg 

Da  e:  12/04/93 
Proje  :t  Name:  Laguna  Housing  Am 
Lagu  la  Housing  Area 
NAS  Corpus  Christi 

Corp  IS  Christi.  TX.  Co:  Nueces.  Zip:  78419- 
Statu  i:  Underutilized 
Reasi  in:  Area  programmed  for  6iture  use. 
Bldg  2476,  Property  #:  779010170,  Fed  Reg 

Da  e:  12/04/93 
Proje  :t  Name:  Laguna  Housing  Area 
Lag^  >a  Housing  Area 
NAS  Corpus  Christi 

Corp  IS  Christi.  TX.  Co:  Nueces,  Zip:  78419- 
Statu  s:  Underutilized 
Reas  in:  Area  programmed  for  foture  dm. 
Bldg.  2482.  Property  #:  779010171.  Fed  Reg 

Da  e:  12/04/93 
Proje  :t  Name:  Laguna  Housing  Area 
Lagu  ta  Housing  Area 
NAS  Corpus  Christi 

Corp  IS  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Sutu  i:  Underutilized 
Reas<  in:  Area  programmed  Cor  future  use. 
Bldg.  2495.  Property  #:  779010172.  Fed  Reg 

Da  e:  12/04/93 


Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Carpus  Christi  ~~) 

Corpus  Quisti,  TX.  Cot  Nuec^<Zlp:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  far  bture  usa. 

Bldg.  2514.  Property  #:  779010173.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Coc  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 

Bldg.  2518,  Property  #:  779010174.  Fed  Reg 

Dale:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  far  future  use. 
Bldg.  2520,  Property  #:  779010175.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2522,  Property  •:  779010176.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Lagima  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilizad 
Reason:  Area  programmed  for  future  use. 
Bldg.  2526,  Property  #:  779010177,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 

Bldg.  2423.  Property  #:  779010178.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co;  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  progranuned  for  future  use. 
Bldg.  2427.  Property  •:  779010179.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  diristi,  TX,  Go:  Nueces,  Zip:  7841»- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  usa. 

Bldg.  2431,  Property  h  779010180.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Coc  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  osa 
Bldg.  2424,  Property  f:  779010181.  Fed  Reg 

Date:  12/04/93 
Prefect  Namr.  Laguna  Housing  Area 
Laguna  Housing  Area 
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NAS  Corpus  Christi 

Goipus  diristi,  TX,  Co:  Nueces,  2Up:  78419- 

SlatuS:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2433.  Property  i:  779010182.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Lagima  Housing  Area 
NAS  Gorpus  Christi 

Corpus  diristi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2428,  Property  t:  779010183.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Coipus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2429,  Property  •:  779010184,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Lagima  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2454.  Property  #:  779010185.  Fed  Reg 

Date:  12/04/93  . 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2477,  Property  »:  7790101 86,-Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  diristi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2485,  Property  »:  779010187,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2499.  Property  #:  779010188,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  progranuned  for  foture  use. 
Bldg.  2503,  Property  #:  779010189,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Lagima  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2507,  Property  #:  779010190.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Cforisti 
Coipus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 


Status:  Underutilized 

Reason:  Area  programmed  for  foture  use. 

Bldg.  2513.  Property  »:  779010191,  Fed  Reg 

Date:  12/04/93 
Prefect  Name:  Laguna  Housing  Ana 
Laguna  Housing  Area 
NAS  Corpus  C^isti 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2521,  Property  f :  779010192,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2451.  Property  »:  779010193,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2458,  Property  #:  779010194,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2461.  Property  »:  779010195,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2473,  Property  »:  779010196,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2478.  Property  »:  779010197,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2480,  Property  »:  779010198,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Coipus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2484.  Property  #:  779010199.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 


Bldg.  2486,  Property  #:  779010200,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Coipus  Christi 

Coipus  diristi.  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutiliisd 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2487,  Property  #:  779010201,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2488.  Property  t:  779010202.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi        V 
Corpus  Christi,  TX,  Co:  Nuefces,  Zip:  78419- 
Status:  Underutilized  ^^ 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2494.  Property  #:  779010203.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Coipus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2500,  Property  t:  779010204.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2502,  Property  t:  779010205.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2506,  Property  #:  779010206,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Coipus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2508,  Property  t:  779010207,  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2525.  Property  #:  779010208.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi . 

Corpus  Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  foture  use. 
Bldg.  2452.  Property  »:  779010209.  Fed  Reg 

Date:  12/04/93 
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PrajKt  NemK  Laguna  Housing  Aim 

Laipioa  Housing  Area 

MAS  Corous  Oiriati 

Corpus  Christi.  TX.  Go:  Nueces,  Zipc  7M19- 

Status:  Underutilized 

Reason:  Area  programmed  for  &itun  use. 

Bldg.  247S,  Property  *:  779010210.  Fed  Reg 

Date:  12/04/93 
Protect  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Ccnpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Aree  programmed  lor  fiitun  use. 
Bldg.  2479.  Property  i:  779010211.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Lamina  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
ReesQa:  Area  programmed  far  6itun  use. 
Bldg.  2497,  Property  #:  779010212.  Fed  Reg 

DatK  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi.  TX,  Ca  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  far  future  use. 
Bldg.  2501.  Property  •:  779010213.  Fed  Reg 

DalK  12/04/93 
Prefect  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Qwpua  Christi 

Corpus  Christi,  TX.  Co:  Nueces.  Zhk  78419- 
Status:  Underutilized 
Reason:  Area  programmed  far  future  use. 
Bldg.  2505.  Property  «:  779010214.  Fed  Reg 

Dalr.  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Houung  Area 
NAS  Corpua  Christi 

Corpus  Oiristi.  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Ana  programmed  far  future  use. 
Bldg.  2515.  Property  •:  779010215.  Fed  Reg 

Dete:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  diristi.  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reeeon:  Area  programmed  for  future  use. 
Bldg.  2517.  Property  »:  779010216.  Fed  Reg 

Data:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Ana 
NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  far  fature  use. 
Bldg.  2519.  Property  «:  779010217.  Fed  Reg 

Date:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpua  Christi 

Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  far  fature  use^ 
Bldg.  2523,  Property  f :  779010218.  Fed  Reg 

Data:  12/04/93 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 


NAS  Ikvpus  Christi 

Corpi  B  Chrisli.  TX.  Co:  Nueces.  Zip:  78419- 

Statut :  Underutilized 

ReesQ  i:  Area  programmed  for  fatura  use. 

Bldg.  2465.  Property*:  779010219.  Fed  Reg 

Dat^:  12/04/93 

Name:  Laguna  Housing  Area 

Housing  Area 
brpus  C^sti 

Christi.  TX.  Co:  Nueces.  2Up:  78419- 

Underutiiized 

Area  programmed  fat  fature  use. 
2493,  Property  *:  779010220.  Fed  Reg 

12/04/93 

Name:  Laguna  Housing  Area 

Housing  Area 
Corpus  Christi 

Christi.  TX,  Ca-  Nueces.  Zip:  7841»- 

Undenitilized 

Area  programmed  for  fature  use. 

25  la  Property  «:  779010221.  Fed  Reg 
12/04/93 

Name:  Laguna  Housing  Area 
Housing  Area 
Corpus  Christi 
Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Underutilizad 

Area  programmed  for  fature  use. 
2474.  Property  »:  779010222.  Fed  Reg 
12/4/93 

Name:  Laguna  Housing  Area 
Housing  Area 
I  Corpus  Christi 

diristi,  TX.  Co:  Nueces.  Zip:  7641»- 
i:  Underutilized 

:  Area  programmed  for  fatura  use. 
2481.  Property  «  779010223.  Fed  R^ 
12/4/93 

Name:  Laguna  Housing  Area 
Housing  Area 
^rpus  Christi 
Corpi  s  Christi,  TX.  Co:  Nueces.  Zip:  78419- 
Statui :  Underutilized 
Reasc  a:  Area  programmed  for  fatura  use. 
Bldg.  2509.  Property  *  779010224.  Fed  Reg 

Dat }:  12/4/93 
Projei  t  Name:  Laguna  Housing  Area 
Lagiu  a  Housing  Area 
NAS  lorpus  Christi 
Corpi  s  Christi,  TX.  Co:  N\ieces.  Zip:  78419- 
Statui  i:  Underutilized 
Reasc  a:  Area  programmed  for  fatura  use. 
Bldg.  2511.  Property  *  779010225.  Fed  Reg 

Dal ;:  12/4/93 
Projei  t  Name:  Lagima  Housiitg  Area 
Lagiu  a  Housing  Area 
NAS  >)rpus  Christi 
Corpi  M  Christi.  TX.  Co:  Nueces.  Zip:  78419- 
Statu  i:  Underutilized 
Reas(  n:  Area  programmed  for  fature  use. 
Bldg.  2512.  Property  *  779010226.  Fed  Reg 

Dal  r.  12/4/93 
Proje  t  Name:  Laguna  Housing  Area 
Lagiu  «  Housing  Area 
NAS  :k>rpus  Christi 
Corpi  «  Christi.  TX.  Co:  Nueces.  Zip:  7841»- 
Statu  i:  Underutilized 
Reas<  n:  Area  programmed  Cot  fatura  use. 
Bldg.  2527.  Property  •  779010227.  Fed  R^ 

Dal  e:  12/4/93 
Projei  1  Name:  Laguna  Housing  Area 
Lapu  a  Housing  Area 
NAS  :brpus  Christi 
Corpus  Christi,  TX.  Co:  Nueces,  Zipi  78419- 


Proje<l 

La^a 

NAS 

Corpiis 

Statue 

Reas<9i: 

Bldg. 

Dat^: 
Proje<t 
Lag^a 
NAS 
Corpus 
Statu) 
Reas(*i 
Bldg. 

Datfe 
Projwt 
Lapua 
NAS 
Corpds 
Statuu 
Reas<ii 
Bldg, 

DaA: 
Project 
Lagii 
NAS 
CorpUs 
Statui 
Reasop: 
Bldg. 

Dat 
Proje4t 
Lapi: 
NAS 


Status:  Underutilized 

Reason:  Area  programmed  Cor  future  use. 

208  Off-base  Capehait  Housing.  Property  ff 

779210001,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station.  Cbaae  Field 
Beeville.  TX,  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 

54  Off-base  Family  Housing.  Property  t 

779210002,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station,  Chase  Field 
Beeville.  TX.  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 

19  On-base  Capehari  Housing,  Property  § 

779210003,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station,  Chase  Held 
Beeville.  TX,  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 

3  ReoeatioQal  Facilities,  Property  • 

779210004,  Fed  Reg  Date:  12/4/93 
Naval  Air  Statioo,  Chase  Field 
Beeville,  TX,  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 

4  Dining  Facilities.  Property  *  779210005, 
Fed  Reg  Date:  12/4/93 

Naval  Air  Station,  Chase  Field 
Beeville.  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 
Reason:  To  be  acquired  by  County 

5  Bachelor  Quarters,  Property  f  779210006. 
Fed  Reg  Date:  12/4/93 

Naval  Air  Station,  Chase  Field 
Beeville,  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
9  Administrati<Mi  Buildings.  Property  * 

779210007,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station,  Chase  Field 
Beeville.  TX.  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
Hospital  (clinic).  Property  •  779210008.  Fed 

Reg  Date:  12/4/93 
Naval  Air  Station,  Chase  Field 
Beeville.  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
4  Miscellaneous  Facilities.  Property  * 

779210009,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station.  Chase  Field 
Beeville.  TX,  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
4  Warehouse.  Property  #  77921001a  Fed  Reg 

Date:  12/4/93 
Naval  Air  Station.  Chase  Field 
Beeville.  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
16  Industrie  Facilities,  Property  f 

779210011,  Fed  Reg  Date:  12/4/93 
Naval  Air  Station,  Chase  Field 
Beeville,  TX.  Co:  Bee,  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
3  Fire/Sacurity  Facilities.  Property  • 

779210012.  Fed  Reg  Date:  12/4/93 
Naval  Air  Station.  Chase  Field 
Beeville.  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 


5  Air  Traffic  Control  Facs.,  Property  * 

779210013.  Fed  Reg  Date:  12/4/93 
Naval  Air  Station.  Chase  Field 
Beeville,  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 
3  Aircraft  Related  Facilities.  Property  * 

779210014.  Fed  Reg  Date:  12/4/93 
Naval  Air  Station.  Chase  Field 
Beeville.  TX.  Co:  Bee.  Zip:  78103- 
Status:  Excess 

Reason:  To  be  acquired  by  County 

Virginia 
Land 

Naval  Base.  Property  f  779010156.  Fed  Rm 

Date:  12/4/93 
Project  Name:  Naval  Base 
Norfolk.  VA,  Co:  Norfolk,  Zip:  23506- 
Status:  Unutilized 
Reason:  Identified  for  use  in  developing 

admin,  office  space. 

Buildings 

Naval  Medical  Qinic,  Property  f  779010109. 

Fed  Reg  Date:  12/4/93 
Inject  Name:  Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk,  VA,  Co:  Norfolk.  Zip:  23508- 
Status:  Unutilized 
Reason:  Planned  for  expansion  space. 

WashinpQn 
Buildings 

Naval  Station  Puget  Sound.  Property  f 
779120002,  Fed  Reg  Date:  12/4/93 

7500  Sand  Point  Way  NB 

Seattle.  WA.  Co:  iOng.  Zip:  981 IV- 

Status:  Excess 

Reason:  Potential  transfer  to  other  Federal 
agencies 

Bldg.  330.  Property  •:  779310050.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
SeatUe.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfier  to  other  Federal 

agencies 

Bldg.  331,  Property  #:  779310051,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  332.  Property  i:  779310052.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  333.  Property  #:  779310053.  Fed  Reg 

Date:  12/04/93 
Naval  Station  l*uget  Sound 
7500  Sand  Point  Way  NE 
Seattle,  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  334.  Property  •:  779310054.  Fed  Reg 
Date:  12/04/93 
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Naval  Station  l*uget  Sound 
7500  Sand  Point  Way  NB 
Seattle,  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 

Reason:  Potential  transfer  to  other  Federal 
agencies 

Bldg.  9.  Property  #:  779310055.  Fed  Reg  Date: 

12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  981 IS- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  224,  Property  •:  779310056,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  11,  Property  •:  779310057,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle,  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  30.  Property  #:  779310058.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  W A.  Co:  King.  Zip:  981 1 5- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  67.  Property  #:  779310059.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  192.  Property  t:  779310060.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  981 15- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  222.  Property  #:  779310061.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfier  to  other  Federal 

agencies 

Bldg.  223.  Property  i:  779310062.  Fed  Reg 

Date:  12/04/93 
Naval  Station  l*uget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  Kii^  2Up:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  25.  Property  *:  779310063.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 


Seattle,  WA.  Co:  King,  Zip:  9811S- 
Status:  Excess 

Reason:  Potential  transfsr  to  other  Federal 
agencies 

Bldg.  195,  Property  t:  779310064.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle,  WA.  Co:  Kii^.  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  138,  Property  t:  779310065,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle,  WA.  Co:  King.  Zip:  96115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  41,  Property  #:  779310066.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King,  Zip:  98115- 
Status:  Excess 
Reason:  l*otential  transfsr  to  other  Federal 

agencies 

Bldg.  18.  Property  #:  779310067,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  2.  Property  •:  779310068.  Fed  Reg  Date: 

12/04/93 
Naval  Sution  Puget  Sound 
7500  Sand  Point  Way  NB 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  27.  Property  »:  779310069,  Fed  Rea 

Date:  12/04/93 
Naval  Sution  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle,  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 
Bldg.  38.  Property  #:  779310070.  Fed  Reg 
.    Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 
Bldg.  401,  Property  #:  779310071.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  tFansier  to  other  Federal 

agencies 

Bldg.  6,  Property  #:  779310072.  Fed  Reg  Date: 

12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 
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Reason:  Potential  transfer  to  other  Federal 
agencies 

Bldg,  15.  Property  •:  779310073.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies 

Bldg.  31.  Property  t:  779310074.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  981 1 5- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 

Bldg.  275.  Property  #:  779310075.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King,  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 
Bldg.  47,  Property  »:  779310076,  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 
Bldg.  40.  Property  »:  779310077.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Ex(»ss 
Reason:  Potential  transfer  to  other  Federal 

agencies. 

Bldg.  115.  Property  #:  779310078.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA,  Co:  King,  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 

Bldg.  299.  Property  *:  779310079.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  9811S- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 

Bldg.  29.  Property  i:  779310080.  Fed  Reg 

Date:  12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 

Bldg.  5.  Property  t:  779310081.  Fed  Reg  Date: 

12/04/93 
Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle.  WA.  Co:  King.  Zip:  98115- 
Status:  Excess 
Reason:  Potential  transfer  to  other  Federal 

agencies. 


Bldg 
Da 
Navil 


Date; 


12.  Property  #:  779310082.  Fed  Reg 

12/04/9^ 
1  Station  Puget  Sound 
7S0(iSand  Point  Way  NE 
Seati  le.  WA.  Co:  King.  Zip:  9811&- 
Stat\  s:  Excess 

Reaa  )n:  Potential  transfer  to  other  Federal 
agimcies. 


Bldg 
Dt 
Navtl 


Date 


406.  Property  »:  779310084.  Fed  Reg 
i:  12/04/93 
Station  Puget  Sound 
750d  Sand  Point  Way  NE 
Seati  te.  WA.  Co:  King.  Zip:  98115- 
Stat)  s:  Excess 

Reas  >n:  Potential  transfer  to  other  Federal 
agncies. 


Bldg 
Ds 

Navt  I 


Dste: 


26.  Property  •:  779310085.  Fed  Reg 

12/04/93 
1  Station  Puget  Sound 
750dSand  Point  Way  NE 
Seat  le.  WA.  Co:  King.  Zip:  98115- 
Stati  s:  Excess 

Reaa  )n:  Potential  transfer  to  other  Federal 
agi  incies. 


Bldg 
Da 
Nav)l 


Date: 


26A.  Property  #:  779310087.  Fed  Reg 

12/04/93 
Station  Puget  Sound 
7S0d  Sand  Point  Way  NE 
Seat  le.  WA.  Co:  King.  Zip:  9811S- 
Stati  s:  Excess 

Reaa  )n:  Potential  transfer  to  other  Federal 
ag  incies. 


Wes\ 


Buili 


Virginia 

ings 

Navi  1  &  Marine  Corps  Res.  Ctr.,  Property  *: 
77p310077.  Fed  Reg  Date:  12/04/93 

t  Name:  Naval  ft  Marine  Corps  Res.  Ctr. 
N.  l|th  St  ft  Ohio  River 
Whe  )ling.  WV,  Co:  Ohio.  Zip:  26003- 
Stati  s:  &(ces8 
Real  >n:  Government  leased 


VA 


Cali  omia  - 

Lan( 

Lan( .  Property  i:  979010077,  Fed  Reg  Date: 

12  04/93 
VA  I  ledical  Center 
Wib  lire  and  Sawtelle  Boulevards 
Los .  Angeles.  CA.  Co:  Los  Angeles.  Zip: 

9Ci73- 
Stati  is:  Underutilized 
Reaa  sn:  Restoration  project  underway. 

Bull  lings 

Bld{   116.  Property*:  979110009,  Fed  Reg 

D  te:  12/04/93 
Proj<  ct  Name:  VA  Medical  Center 
VA  I  ledical  Center 
Will  lire  and  Sawtelle  Boulevards 
Los .  Ingeles,  CA,  Co:  Los  Angeles.  Zip: 

90}73- 
Stati  s:  Underutilized 
Reaa  on:  Use  negotiations  underway  with 

N(  w  Directions,  Inc. 

Bld{   263.  Property  «:  979110010,  Fed  Reg 

D  te:  12/04/93 
Pro)  ct  Name:  VA  Medical  Center 
VA   fedical  Center 
Wilj  lire  and  Sawtelle  Boulevards 
Los  Ingeles.  CA.  Co:  Los  Angeles.  Zip: 

9C[)73- 
Stat  s:  Underutilized 


Reason:  Use  negotiations  are  underway  with 
Westside  Food  Bank. 

Florida 
Land 

Buffer  Zone.  VAMC,  Property  #:  979230016. 

Fed  Reg  Date:  12/04/93 
10.000  Bay  Pines  Blvd. 
Bay  Pines.  FL,  Co:  Pinellas.  Zip:  33504- 
Status;  Underutilized 
Reason:  Construction  in  process. 
Compound.  VAMC.  Property  t:  979230017. 

Fed  Reg  Date:  12/04/93 
10,000  Bay  Pines  Blvd. 
Bay  Pines.  FL,  Co:  Pinellas.  Zip:  33504- 
Status:  Underutilized 
Reason:  Construction  staging  site. 

Buildings 

Bldg.  24,  VAMC  Property  »:  979230008,  Fed 

Reg  Date:  12/04/93 
10,000  Bay  Pines  Blvd. 
Bay  Pines,  FL.  Co:  Pinellas.  Zip:  33504- 
Status:  Underutilized 

Reason:  Dedicated  to  patient  care  purposes. 
Bldg.  36,  VAMC  Property  *:  979230009.  Fed 

Reg  Date:  12/04/93 
10.000  Bay  Pines  Blvd. 
Bay  Pines.  FL.  Co:  Pinellas.  Zip:  33504- 
Status:  Underutilized 

Reason:  Dedicated  to  patient  care  purposes. 
Bldg.  37,  VAMC  Property  #:  979230010.  Fed 

Reg  Date:  12/04/93 
10.000  Bay  Pines  Blvd. 
Bay  Pines,  FL.  Co:  Pinellas.  Zip:  33504- 
Status:  Underutilized 
Reason:  Dedicated  to  patient  care  purposes. 

Illinois 
Land 

VA  Medical  Center.  Property  •:  979010082, 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
3001  Green  Bay  Road 
North  Chicago.  IL.  Co:  Lake.  Zip:  60064- 
Status:  Underutilized 
Reason:  Fully  used  as  a  staging  area  for  major 

construction  project 

Indiana 

Buildings 

Bldg.  24.  VAMC  Property  »:  979230005.  Fed 

Reg  Date:  12/04/93 
Bast  38th  Street 

Marion.  IN.  Co:  Grant.  Zip:  46952- 
Status:  Underutilized 
Reason:  Currently  utilized. 

Bldg.  105.  VAMC  Property  t:  979230006. 

Fed  Reg  Date:  12/04/93 
East  38th  Street 

Marion.  IN.  Co:  Grant.  2Up:  46952- 
Status:  Underutilized 
Reason:  Integral  part  of  the  security  system. 

Michigan 
Land 

VA  Mei(lical  Center.  Property  f:  979010015. 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medial  Center 
5500  Armstrong  Road 
Battle  Creek.  MI.  Co:  Calhoun.  Zip:  4901&- 
Status:  Underutilized 
Reason:  Being  used  for  patient  and  program 

activities. 


Minnesota 
Land 

Bldg.  43  Land  Site.  Property  #:  979010005. 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VA  Medical  Center 
54th  Street  ft  48th  Avenue  South 
Minneapolis.  MN.  Co:  Hennepin.  Zip:  55417- 
Status:  Underutilized 
Reason:  Used  as  perking  areas  for  employees 

of  the  medical  center. 

Bldg.  227-229  Land.  Property  #:  979010006, 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VA  Medical  Center 
Fort  Snelling 

St.  Paul,  MN,  Co:  Hennepin,  Zip:  55111- 
Status:  Underutilized 
Reason:  Used  for  recreation  and  parking  for 

occupants  of  bldg. 

VA  Medical  Center,  Property  #:  979010024. 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis,  MN.  Co:  Hennepin.  Zip:  55417- 
Status:  Underutilized 
Reason:  Used  as  parking  for  employees 

working  in  buildings  on-site. 
Land— 12  acres.  Property  #:  979010031.  Fed 

Reg  Date:  12/04/93 
Project  Name:  VAMC 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis,  MN.  Co:  Hennepin,  Zip:  55417- 
Status:  Underutilized 
Reason:  Licensed  to  Minnesota  Oept  of 

Natural  Resources. 
Buildings 

Bldg.  43,  Property  #:  979010032,  Fed  Reg 

Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VA  Medical  Center 
Minneapolis,  MN.  Co:  Hennepin.  Zip:  55441- 

7 
Status:  Unutilized 

Reason:  Consideration  for  enhanced  use. 
Bldg.  227,  Property  #:  979010033.  Fed  Reg 

Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VA  Medical  Center 
Fort  Snelling 

SL  Paul.  M.  Co:  Hennepin.  Zip:  55111- 
Status:  Undutilized 
Reason:  Plans  to  use  for  housing  medical 

center  stafi, 


New  York 
Land 

VA  Medical  Center.  Property  #:  979010017, 

Fed  Reg  Date:  1 2/04/93 
Project  Name:  VA  Medical  Center 
Fort  Hill  Avenue 

Canadaigua.  NY,  Co:  Ontario.  Zip:  14424- 
Status:  Underutilized 
Reason:  13  acres/Canandaigua  School  DisL. 

14.5  acres  landlocked. 

Buildings 

Bldg.  5.  Property  #:  979030001.  Fed  Reg  Date: 

12/04/93 
Project  Name:  VA  Medical  Center 
V.A.  Medical  Center 
Redfield  Parkway 

Batavia.  NY,  Co:  Genesee.  Zip:  14020- 
Status:  Underutilized 
Reason:  Bldg.  will  be  used  for  ADHC  (Child 

Care  Pro-am). 

Bldg.  144.  VAECC  Property  #:  979210004. 

Fed  Reg  Date:  12/04/93 
Linden  Blvd.  and  179th  St 
St  Albans,  NY.  Co:  Queens.  Zip:  11425- 
Status:  Unutilized 
Reason:  Construction  in  process 

Bldg.  143.  VAECC  Property  #:  97910005.  Fed 

Reg  Date:  12/04/93 
Linden  Blvd.  and  179th  St 
St  Albans.  NY  ,  Co:  Queens.  Zip:  11425- 
Status:  Unutilized 
Reason:  Construction  in  process 
BIdgs.  142/146.  VAECC  Property  i: 

979210006,  Fed  Reg  Date:  12/04/93 
Linden  Blvd.  and  179th  St 
St  Albans,  NY,  Co:  Queens,  Zip:  1142S- 
Status:  Unutilized 
Reason:  Construction  in  process 

Pennsylvania 
Land 

VA  Medical  Center.  Property  #:  97910016, 

Fed  Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
New  Castle  Road 

Butler.  PA.  Co:  Butler,  Zip  16001- 
Status:  Underutilized 
Reason:  Used  as  natural  drainage  for  fecillty 

property. 

Land  Na  645,  Property  •:  979010080,  Fed 

Reg  Date:  12/04/93 
Project  Name:  VA  Medical  Center 
VA.  Medical  Center 
Highland  Drive 

Pittsburgh.  PA,  Co:  Allegheny.  Zip:  15206- 
Status:  Unutilized 


Reason:  Property  is  essential  to  security  and 
safety  of  patients. 

Buildings 

Bldg.  3— VA  Medical  Center.  Property  #: 

979210002,  Fed  Reg  Date:  12/04/93 
University  Drive  C 

Pittsburgh.  PA.  Co:  Allegheny.  Zip  15240- 
Status:  Unutilized 
Reason:  Part  of  a  renovation  project 
Bldg.  2.  VAMC  Property  »:  979230011.  Fed 

Reg  Date:  12/04/93 
1700  South  Lincoln  Avenue 
Lebanon.  PA.  Co:  Lebanon.  Zip:  17042- 
Status:  Unutilized 

Reason:  Construction  projects  in  progress. 
Bldg.  3.  VAMC  Property  #:  979230012.  Fed 

Reg  Date:  12/04/93 
1700  South  Lincoln  Avenue 
Lebanon.  PA,  Co:  Lebanon.  Zip:  17042- 
Status:  Unutilized 
Reason:  Construction  in  progress. 
Bldg.  27,  VAMC  Property  •:  979230013,  Fed 

Reg  Date:  12/04/93 
1700  South  Lincoln  Avenue 
Lebanon.  PA.  Co:  Lebanon.  Zip:  17042- 
Status:  Unutilized 
Reason:  Construction  in  progress. 
Bldg.  103.  VAMC  Property  »:  979230014. 

Fed  Reg  Date:  12/04/93 
1700  South  Lincohi  Avenue 
Lebanon.  PA.  Co:  Lebanon.  Zip:  17042- 
Status:  Unutilized 
Reason:  Construction  in  progress. 

Wyoming 
Buildings 

Bldg.  13.  Property  •:  979110001.  Fed  Rm 

Date:  12/04/93 
Project  Name:  Medical  Center 
Medical  Center 

N.  W.  of  town  at  the  end  of  Fort  Road 
Sheridan,  WY,  Co:  Sheridan,  Zip:  82801- 
Status:  Unutillized 
Reason:  Planned  for  foture  use— currently 

used  for  storage. 

Bldg.  79.  Property  «:  9791 10003,  Fed  Reg 

Data:  12/04/93 
Project  Name:  Medical  Center^ 
Medical  Center  " 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan.  WY.  Co:  Sheridan.  Zip:  82801- 
Status:  Unutilized 
Reason:  VA  uses  as  a  nitration  plant 

(FR  Doc  94-3190  Filed  2-11-94;  8:45  am] 
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Monday 
February  14,  1994 


Part  III 


Department  of  the 
Treasury 


Bureau  of  Alcohol,  Tobacco  and  Firearms 


27  CFR  Part  178 

Implementation  of  Public  Law  103-159, 
Including  the  Brady  Handgun  Violence 
Prevention  Act;  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Fireanns 

27  CFR  Part  178 

(T  J).  ATF-.354:  (93F-067P)] 

RIN:  1512-AB23 

Implementation  of  PutMic  Law  103-150. 
Including  the  Brady  Handgun  Violence 
Prevention  Act 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Fireanns  (ATF).  Department  of  the 

Treasury. 

ACTION:  Temporary  rule  (Treasury 

decision). 

summary:  This  temporary  rule 
implements  the  provisions  of  PubUc 
Law  103-159,  including  the  Brady 
Handgun  Violence  Prevention  Act. 
These  regulations  implement  the  law  by 
imposing  a  waiting  period  of  5  days 
before  a  Ucensed  firearms  importer, 
manufacturer,  or  dealer  may  lawfully 
transfer  a  handgun  to  a  nonlicensed 
individual.  Regulations  are  also 
prescribed  with  regard  to  reporting 
reqxdrements  for  multiple  handgun 
sales,  labeling  of  packages  containing  a 
firearm,  theft  of  firearms  from  firearms 
licensees,  and  increased  license  fees  for 
dealers  in  firearms.  The  temporary  rule 
wiU  remain  in  effect  until  superseded 
by  final  regulations.  In  the  Proposed 
Rules  section  of  this  Federal  Register. 
ATF  is  also  issuing  a  notice  of  proposed 
rulemaking  inviting  comments  on  the 
temporary  rule  for  a  90-day  period 
following  the  publication  date  of  this 
temporary  rule. 

EFFECTIVE  DATES:  The  temporary 
regulations  are  effective  on  February  28, 
1994,  except  for  §§  178.31  (b)  and  (d), 
178.33a.  17e.42(c).  and  178.126a,  which 
were  effective  on  November  30, 1993. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Revenue  Programs  Division; 
Bureau  of  Alcohol,  Tobacco  and 
Firearms:  Washington,  DC  20091-0221. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Revenue  Programs 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226 
(202-927-6230). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30, 1993,  Public  Law 
103-159  (107  Stat.  1536)  was  enacted, 
amending  the  Gun  Control  Act  of  1968 
(CCA),  as  amended  (18  U.S.C.  Chapter 
44).  Title  I  of  Public  Law  103-159,  cited 
as  the  "Brady  Handgim  Violence 
Prevention  Act"  (hereinafter,  "the  Act"), 
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ibr  a  natimial  waiting  period  of 
>efore  a  licensed  importer, 

,  or  dealer  may  lawfiilly 
a  handgun  to  a  nonlicensed 
individual  (Interim  provision),  and  fat 
estfblisiunent  of  a  national  instant 
background  check  system  to  be 
querie^  by  firearms  licensees  before 

any  firearm  to  nonlicensed 
individuals  (permanent  provision).  The 
permai  ent  system  will  be  eSsctive  on 
Novem  xt  30, 1998.  Violations  of  either 
the  inti  irim  or  permanent  provision  are 
unish  able  by  a  fine  or  imprisonment 
more  than  1  year,  or  both, 
n  and  in  of  Public  Law  103-159 
reporting  requirements  for 
multiple  handgim  sales,  labeling  of 

containing  a  firearm,  thefts  of 
from  licensed  firearms  dealers, 
license  fees  for  dealNS  in 
.  Regulations  implementing 
Revisions  are  also  part  of  this 
decision. 


in  Teased! 


Treasury 

Waitir  ;  Period  (Interim  Providon) 

The  \ct  provides  that  the  waiting 
period  provisions  of  the  law  become 
effecti<  e  on  February  28, 1994.  and 
cease  tp  apply  on  November  30, 1996. 
The  Aat  imposes  a  waiting  period  of  5 
busine  »  days  (defined  in  the  statute  as 
days  o  i  which  State  offices  are  open) 
before  a  licensee  may  sell  or  deliver  a 
handg  in.  As  defined  in  the  Act,  the 
term  "  landgim"  means — 

(A)  a  Srearm  wlikh  has  a  short  stock  and 
is  desig  3«d  to  be  held  and  fired  br  die  use 
of  a  sin  ;le  hand;  and  (B)  any  conwiDation  of 
parts  fr  »m  wliicfa  a  fireann  described  in 
sul^>an  ^aph  (A)  can  be  assembled 

Basi  aiUy,  the  vraiting  period 
provis  on  makes  it  unlawful  for  any 
license  d  firearms  importer, 
manui  tct\u«r,  or  dealer  to  sell,  deliver, 
or  tran  >fer  a  handgun  to  a  nonlicensed 
indivi(  ual  (transferee),  imless  the 
licence— 

(1)  C  btains  a  statement  of  the 
transfe  ree's  intent  to  obtain  a  handgun 
contai  ling  die  transferee's  name, 
addrei  s,  and  date  of  birth  appearing  on 
a  valid  photo  identification,  a 
description  of  the  identification 
dOciui  ent,  a  statement  that  the 
transff  ree  is  not  a  felon,  under 
indict  aent,  or  otherwise  prohibited 
from  r  tceixing  or  possessing  the 
handg  m  imder  Federal  law,  and  the 
date  a  6  statement  is  made; 

(2)  >  erifies  the  identity  of  the 
transfi  ree  by  examining  the 
identi  ication  document  presetted; 

(3)  1  /ithin  1  day  after  tne  transfnee 
fiimis  les  the  statement,  contacts  the 
chief  1  iw  enforcement  officer  of  the 
place  I  )f  residence  of  the  transferee  and 
advise  s  such  officer  of  the  contents  of 
the  sta  tement; 


(4)  Within  1  day  after  the  transferee 
furnishes  the  statement,  transmits  to  the 
chief  law  enforcement  officer  of  the 
place  of  residence  of  the  transferee  a 
copy  of  the  statement:  and 

(s)  Waits  5  business  days  from  the 
date  the  Ucensee  furnished  notice  of  the 
contents  of  the  statement  to  the  chief 
law  enforcement  officer  before 
transferring  the  handgun  to  the 
transferee  (dtuing  which  period  the 
hoensee  has  not  received  information 
from  the  chief  law  enforcement  officer 
that  receipt  or  possession  of  the 
handgun  by  the  transferee  would  be  in 
violation  of  law);  or  receives  notice  from 
the  chief  law  enforcement  officer  of  the 
plaoB  of  residence  of  the  transferee  that 
the  officer  has  no  information  that  the 
transferee's  receipt  or  possession  of  the 
handgun  would  violate  the  law. 

In  addition  to  the  items  in  (1)  above, 
the  regidadons  request  certain 
additional  optional  information  about 
the  transferee  to  faciUtate  the  transfer  of 
a  handgun  and  assist  law  enforcement 
officials  in  verifying  the  transferee's 
eligibility  to  possess  a  handgun.  This 
optional  information  includes  the  social 
security  number,  height,  weight,  sex, 
and  place  of  birth  of  the  transferee.  "The 
optional  information  will  help  minimize 
the  misidentification  of  handgun 
purchasers  as  felons  or  other  prohibited 
persons  whose  receipt  and  possession  of 
firearms  violate  the  law.  For  example. 
this  information  would  distinguish  the 
transferee  from  a  prohibited  buyer 
having  the  same  name  and  date  of  birth 
as  the  transferee  and,  therefore,  help 
expedite  the  transfer. 

Subsequent  to  the  sale  or  transfer  of 
the  handgun,  the  law  requires  a 
licensee,  who  receives  a  report  ftom  the 
chief  law  enforcement  officer  containing 
information  that  receipt  or  possession  of 
the  handgun  by  the  transferee  violates 
Federal,  State,  or  local  law,  shall  within 
1  day  communicate  any  information  the 
licensee  has  concerning  the  transfer  to 
the  chief  law  enforcement  officer  of  the 
place  of  business  of  the  licensee  and  to 
the  chief  law  enforcement  officer  of  the 
place  of  residence  of  the  transferee. 

As  provided  in  the  Act,  the  term 
"diief  law  enforcement  officer"  means 
"the  diief  of  poUce,  the  sheriff,  or  an 
equivalent  officer  or  the  designee  of  any 
such  individual."  The  law  requires  that 
the  chief  law  enforcement  officer  within 
5  business  days  make  a  reasonable  eHbrt 
to  determine  whether  the  transferee  is 
prohibited  by  law  from  receiving  or 
possessing  the  handgun  sought  to  be 
purchased.  Except  for  records  relating  to 
a  proposed  handgun  sale  that  would 
violate  the  law,  law  enforcement  officers 
are  required  to  destroy  within  20  days 
the  purchaser's  statement,  any  record 
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containing  information  derived  from  the 
statement,  and  any  record  created  as  a 
result  of  the  notice  referred  to  in  (3) 
above.  Furthermore,  these  records  may 
only  be  used  to  carry  out  the  purposes 
of  the  Act,  and  no  information  in  the 
records  may  be  conveyed  to  any  person 
for  piuposes  other  than  complying  with 
the  Act. 

The  Act  also  provides  that  an 
individual  who  is  determined  to  be 
ineligible  to  purchase  a  handgun  imder 
the  waiting  period  provision  may 
request  that  the  chief  law  enforcement 
officer  who  made  the  determination 
provide  reasons  for  that  determination. 
The  officer  must  provide  such  reasons 
to  the  individual  in  writing  within  20 
business  days  after  receipt  of  the 
request. 

Alternatives  to  the  Waiting  Period 

The  statute  provides  the  following 
alternatives  to  the  waiting  period 
provision: 

(1)  The  transferee  provides  a  written 
statement  issued  within  the  last  10  days 
by  the  chief  law  enforcement  officer  of 
the  transferee's  place  of  residence  that 
the  transferee  requires  a  handgim 
because  of  a  threat  to  the  life  of  the 
transfeve  or  any  member  of  the 
transferee's  household: 

(2)  The  transferee  presents  to  the 
licensee  a  permit  issued  by  the  State 
within  the  past  5  years  to  possess  a 
handgun  and  the  law  of  the  State 
requires  verification  that  the  transferee 
is  not  prohibited  by  law  from  possessing 
the  handgun; 

(3)  Purchases  in  States  which  require 
that,  before  any  licensee  transfers  a 
handgun  to  an  individual,  an  authorized 
government  official  has  verified  that 
possession  of  the  handgun  by  the 
transferee  would  not  violate  the  law 
(e.g..  a  background  check); 

(4)  Purchases  of  handguns  which  are 
subject  to  the  National  Firearms  Act  and 
which  have  been  approved  for  transfer 
under  27  CFR  part  1 79  (Machine  Guns, 
Destructive  Devices,  and  Certain  Other 
Firearms); 

(5)  Purchases  of  handgims  for  which 
the  Secretary  has  certified  that 
compliance  with  the  5-day  waiting 
period  procedure  is  impracticable 
because  the  purchaser  resides  in  a  rural 
area,  the  premises  of  the  licensee  are 
remote  in  relation  to  the  chief  law 
enforcement  officer  of  the  area,  and 
there  is  an  absence  of 
telecommunications  fedlities  in  the 
geographical  area  in  which  the  business 
premises  are  located. 


Additional  f^visions  of  Public  Law 
103-159 

Titles  n  and  III  of  Public  Law  103-159 
provide  additional  amendments  to  the 
GCA.  These  provisions,  which  became 
effective  on  November  30, 1993,  are  as 
follows: 

(1)  Multiple  sales  reports.  In  addition 
to  furnishing  reports  of  multiple 
handgun  sales  to  ATF,  licensees  are 
required  to  submit  such  reports  to  the 
"department  of  State  police  or  State  law 
enforcement  agency  of  the  State  or  local 
law  enforcement  agency  of  the 
jurisdiction  in  which  the  sale  or  other 
disposition  took  place." 

(2)  Common  carriers.  Conunon  or 
contract  carriers  are  prohibited  from 
requiring  or  causing  any  label  or  other 
written  notice  to  be  placed  on  the 
outside  of  any  pack^e,  luggage,  or  other 
container  incQcating  that  such  package 
contains  a  firearm.  In  addition,  conunon 
or  contract  carriers  who  deliver  firearms 
in  interstate  or  foreign  commerce  are 
required  to  obtain  written 
acknowledgement  of  receipt  from  the 
recipient  of  the  package  or  other 
container. 

(3)  Theft  of  fireanns.  It  is  unlawful  for 
any  person  to  steal  from  the  person  or 
premises  of  a  Federal  firearms  licensee 
any  firearm  in  the  licensee's  business 
inventory  which  has  been  shipped  or 
transported  in  interstate  or  foreign 
conunerce. 

(4)  License  fees.  License  fees  for  all 
dealers  in  fireanns  (other  than 
destructive  devices),  including 
pawnbrokers,  have  been  increased  to 
$200  for  3  years,  except  that  the  fee  for 
renewal  of  a  license  is  $90  for  3  years. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
r^ulatory  action,  because  the  economic 
effects  flow  directly  from  the  underlying 
statute  and  not  from  this  temporary  rule. 
Therefore,  it  is  found  that  this 
temporary  rule  is  not  likely  to  (1)  Have 
an  aimual  effect  on  the  economy  of  $100 
milUon  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  of  State,  local,  or  tribal 
governments  or  conunimities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obUgations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Uiis  Executive 
order. 


Administrative  Procedure  Act 

Because  this  doc\unent  merely 
implements  the  law  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it 
is  found  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
pubhc  procedure  under  5  U.S.C 
§  553(b),  or  subject  to  the  effective  date 
hmitation  in  section  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  appUcable  to  this 
temporary  rule  because  the  agency  was 
not  required  to  pubUsh  a  notice  of 
proposed  rulemaking  under  5  U.S.C. 
553  or  any  other  law. 

Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  pubhc 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and,  pending  receipt 
and  evaluation  of  pubUc  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1512-0520.  The  estimated 
average  annual  burden  associated  with 
the  collection  of  information  in  this 
regiUation  is  2.52  hours  per  respondent 
or  recordkeeper. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  biuden,  and 
suggestions  for  reducing  this  burden, 
refer  to  the  preamble  to  the  cross- 
reference  notice  of  proposed  rulemaking 
pubhshed  elsewhere  in  this  issue  of  the 
Federal  Register. 

Drafting  Information 

The  author  of  this  dociunent  is  James 
P.  Ficaretta,  Revenue  Programs  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports,  Imports. 
Military  personnel.  Penalties,  Reporting 
requirements.  Research.  Seiztues  and 
forfeitures,  and  Transportation. 

Authority  and  Issuance 

27  CFR  Part  176--Commerce  in 
Firearms  and  Ammunition  is  amended 
as  follows: 
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Paragraph  1.  The  authority  citation 
for  27  CFR  part  178  continues  to  read 
as  follows: 

AudMiity:  S  USXl  SS2(a):  IS  U.S.C  B47. 
921-930: 44  U.S.C  3S04(h). 

Par.  2.  Section  178.1(a)  is  revised  to 
read  as  follows: 

f178>1    Scope  odegulaOons. 

(a)  General.  The  regulatimis  contained 
in  this  part  relate  to  commerce  in 
firearms  and  ammunition  and  are 
promulgated  to  implement  Title  I,  State 
Firearms  Control  Assistance  (18  U.S.C 
Chapter  44).  of  the  Gun  Control  Act  of 
1968  (82  StaL  1213)  as  amended  by  Pub. 
L.  9&-^06  (100  SUt  449).  Pub.  L.  99- 
360  (100  Stat  766).  Pub.  L.  99-108  (100 
Stat.  920).  and  Pvb.  L.  103-159  (107 
Stat.  1536). 

Par.  3.  Section  178.11  is  amended  by 
revising  the  definition  for  "handgun." 
and  by  adding  definitions  for  "chief  law 
enforcement  officer"  and  "identification 
dociunent."  to  read  as  follows: 

%  i/owi  I    MeeinffiQ  ef  Isniie. 

•       •       •       •       • 

Chief  law  enforcement  officer.  The 
chief  of  police,  the  sheriff,  or  an 
equivalent  officer  or  the  designee  of  any 
such  individuaL 


Handgun,  (a)  Any  firearm  whidi  has 
a  shoit  stock  and  is  designed  to  be  held 
and  fired  by  the  use  of  a  single  hand; 
and 

(b)  Any  combination  of  parts~  bom 
which  a  firearm  described  in  paragraph 
(a)  can  be  assembled. 

Identification  dociunent.  A  document 
containing  the  name,  residrauce  address, 
date  of  birth,  and  photograph  of  the 
holder  and  whidi  was  made  » issued 
by  or  under  the  authority  of  the  United 
States  Government,  a  State,  political 
subdivision  of  a  State,  a  foreign 
government,  political  subdivision  of  a 
foreign  government,  an  international 
governmental  or  an  international  quasi- 
governmental  organization  which,  when 
completed  with  information  concerning 
a  particular  individual,  is  of  a  type 
intended  or  commonly  accepted  for  the 
purpose  of  identification  of  individuals. 

Par.  4.  Section  178.31  is  amended  by 
redesignating  paragraph  (b)  as  paraoaph 
(c).  and  by  adding  new  paragraphs  (b) 
and  (d).  to  read  as  follows: 

1178.31    DeNvery  by  eonwnon  or  contract 


(b)  No  common  or  contract  carrier 
shall  require  or  cause  any  label,  tag,  or 
other  written  notice  to  be  placed  on  the 


outsi  ie  of  any  package,  luggage,  or  odier 
conti  iner  indicating  that  such  pad^age. 
luggfl  ^,  or  other  container  contains  a 
fireai  n. 


(d)No( 


shall 


comiierce 


I  oommcHi  or  contract  carrier 
deliver  in  interstate  or  foreign 
I  any  firearm  without 
obtai|iing  written  acknowledgement  of 

from  the  recipient  of  die  padcage 
or  otler  container  in  which  there  is  a 
fireai  m. 

Pai .  5.  Section  178.33a  is  added  to 
Subp  ut  C  to  read  as  follows: 

Sl7&)3a   Theft  of  flrearms. 

No  person  shall  steal  or  unlawfully 
take  ( a  carry  away  fit>m  the  person  or 
the  p  -emises  of  a  person  who  is  licensed 
to  enicaRe  in  the  business  of  importing, 
iring.  or  dealing  in  firearms, 
I  rearm  in  the  licensee's  business 
invei  tory  that  has  been  shipped  or 
trans  >orted  in  interstate  or  foreign 
comi  lerce. 

Pa  .  6.  Section  178.42  is  amended  by 
revis  ng  the  introductory  text,  and  by 
revis  ng  paragraph  (c)  to  read  as  follows: 

f  178, 12   Uceneefeee. 

Eat  h  applicant  shall  pay  a  fee  for 
obtai  ling  a  firearms  license  or 


amm  mition  license,  a  seperate  fae  being 
requj  red  for  eadi  business  or  collecting 
activ  ty  at  each  place  of  sudi  business 
or  ac  ivity.  as  follows: 


(c)  For  a  deeler 

(l)|ln  destructive  devices — $1,000  per 


year. 

C 
dev 
the 


(2)  Who  is  not  a  dealer  in  destructive 
devi(  es — $200  for  3  years,  except  that 

f(  e  for  renewal  of  a  valid  license 
shalljbe  $90  for  3  years. 


P«. 


reirising 


follow  vs 


7.  Section  178.96(b)  is  amended 
the  first  sentence  to  read  as 


by  I 
foU 

f178^   Out-of-state  and  mall  order  sales. 


(b)  A  licensed  importer,  licensed 
mani  luturer.  or  licensed  dealer  may 
selli  rifle,  shotgim.  or  handgun  that  is 
not  s  ibject  to  tlw  waiting  period 
prov  Bions  of  §  178.102(a)  to  a 
nonl  oensee  who  does  not  appear  in 
pers<  n  at  the  licensee's  business 
prem  ises  if  the  nonlicensee  is  a  resident 
of  th<  I  same  State  in  which  die  licensee's 
business  premises  are  located,  and  the 
nonl  censee  furnishes  to  the  licensee  the 
firea  ms  transaction  record.  Form  4473, 
requ^  by  §178.124.*  •  • 

Pa^.  8.  Section  178.102  is  added  to 
subp  irt  F  to  read  as  follows: 


1178.102   Salee  or  delwertes  of  handguns 
after  Febniary  27, 1M4,  and  belofe 
November  30, 1998. 

(a)  Waiting  period.  Except  as  provided 
in  paragraph  0>).  a  licensed  importer, 
licensed  manufacturer,  or  licensed 
dealer  shall  not  sell,  deliver,  or  transfn 
a  handgun  to  any  individual  who  is  not 
licensed  under  this  part 

(1)  The  licensee  shall: 

(i)  Receive  from  the  transferee  a 
statement  of  intent  to  obtain  a  handgun 
on  Form  5300.35  in  accordance  with 
§178.130; 

(ii)  Verify  the  identity  of  the 
transferee  by  examining  the 
identification  document  presented,  and 
noting  on  Form  5300.35  die  type  of 
identification  used; 

(ill)  Within  1  day  after  the  transferee 
furnishes  the  statement,  provide  notice 
of  the  contents  of  the  statement  on  Form 
5300.35,  in  the  manner  prescribed  by 
par^raph  (aM3)  of  this  section,  to  thie 
chief  law  enHoroement  officer  of  the ' 
place  of  residence  of  the  transferee:  and 

(iv)  Within  1  day  after  the  transferee 
furnishes  the  statement  to  the  licensee, 
transmit  a  €»py  of  Form  5300.35  to  the 
diief  law  enforcement  officer  of  the 
place  of  residence  of  the  transferee. 

(2)(i)  The  licensee  shall  not  sell, 
deliver,  or  transliBT  a  handgun  to  any 
individual  unless  5  business  days 
(meaning  days  on  wrhich  State  offices 
are  open)  have  elapsed  from  the  date  the 
licensee  furnished  actual  notice  of  the 
contents  of  the  statement  to  the  diief 
law  enf(»€ement  officer,  during  v^iich 
period  the  Uceosee  has  not  received 
information  from  such  officer  that 
receipt  or  possession  of  the  handgun  by 
the  transferee  would  be  in  violation  of 
Federal.  State,  or  local  law;  or 

(ii)  The  licensee  has  received  notice 
from  the  diief  law  enforcement  officer 
within  the  5  business  days  that  the 
officer  has  no  information  indicating 
that  receipt  or  possession  of  the 
handgun  by  the  transferee  would  violate 
Federal  State,  or  local  law. 

Exampfe  1.  A  licensee  furnishes  actual 
notice  of  the  contents  of  the  statement  to  the 
chief4aw  enCoraemeot  officer  on  Tuesday.  If 
Stats  offices  are  not  opaa  on  Saturday  and 
Sunday,  5  business  days  would  have  elapaed 
on  the  following  Tuesday.  The  licensee  may 
deliver  die  han^un  on  die  next  day. 
Wednesday. 

Example  2.  A  licensee  furnishes  actual 
notice  of  tiie  contaots  of  tlie  statement  to  tin 
chief  law  enforoamant  officer  on  Saturday.  If 
State  offices  are  not  open  on  Saturday  and 
Sunday,  5  business  days  would  have  elapsed 
on  the  foUoMTing  Friday.  The  licensee  may 
deliver  the  handgun  on  the  next  day, 
Saturday. 

(3)  The  notice  required  by  paragraph 
(aHlXiii)  of  thU  section  shall  be  actual 
notice  and  shall  be  given  in  a  manner 


Federal  Regiater  /  Vol.  59.  No.  30  /  Monday,  February  14.  1994  /  Rules  and  Regulationg        7113 


acceptable  to  such  officer.  For  example, 
if  the  chief  law  enforcement  officer  will 
only  accept  notice  in  writing  and  not  by 
telephone,  notice  shall  be  given  by  the 
licensee  to  the  chief  law  enforcement 
officer  in  writing.  In  that  case,  the  5-day 
waiting  period  prescribed  by  paragraph 
(a)(2)(i)  of  this  section  begins  at  the  time 
such  written  notice  is  received  by  the 
chief  law  enforcement  officer.  If  the 
licensee  sends  notice  to  such  officer  by 
mail,  the  licensee  shall  send  the  notice 
by  registered  or  certified  mail  (return 
receipt  reauested). 

(4)  The  law  requires  that  notice  of  the 
contents  of  the  transferee's  statement  of 
intent  to  obtain  a  handgun  and  the 
statement  be  provided  by  the  licensee  to 
the  chief  law  enforcement  officer  of  the 
place  of  residence  of  the  transferee. 
Under  the  law,  the  chief  law 
enforcement  officer  means  "the  chief  of 
(Kilice,  the  sheriff,  or  an  equivalent 
officer  or  the  designee  of  any  such 
individual."  Where  the  State  or  local 
law  enforcement  offidals  have  notified 
the  licensee  that  a  particular  offidal  has 
been  designated  to  receive  the  notice 
and  statement  specified  in  paragraphs 
(a)(1)  (ill)  and  (iv)  of  this  section,  the 
licen.see  shall  provide  the  information  to 
that  designated  offidaL 

(b)  Alternatives  to  waiting  period.  The 
provisions  of  paragraph  (a)  of  this 
section  shaU  not  apply  if— 

(1)  The  transferee  has  presented  to  the 
licensee  a  written  statement,  issued  by 
the  chief  law  enforcement  officer  of  the 
transferee's  place  of  residence,  stating 
that  the  transferee  requires  access  to  a 
handgun  because  of  a  threat  to  the  life 
of  the  transferee  or  of  any  member  of  the 
household  of  the  transferee.  The  written 
statement  must  have  been  issued  by  the 
chief  law  enforcement  officer  during  the 
10-day  period  ending  on  the  date  that 
the  transferee  has  informed  the  licensee 
of  the  transferee's  intention  to  obtain  a 
handgun.  The  written  statement  shall  be 
on  a  letter  bearing  the  letterhead  of  the 
chief  law  enforcement  officer  and  shall 
be  signed  by  the  officer  and  dated; 

(2)  The  transferee  has  presented  to  the 
licensee  a  permit  or  license  that — 

(i)  Allows  the  transferee  to  possessor 
acouire  a  handgun: 

Ui)  Was  issued  not  more  than  5  years 
earlier  by  the  State  in  which  the  transfer 
is  to  take  place;  and 

(iii)  The  law  of  the  State  provides  that 
such  a  permit  is  to  be  issued  only  after 
an  authorized  government  offidal  has 
verified  that  the  information  available  to 
such  offidal  does  not  indicate  that 
possession  of  a  handgun  by  the 
transferee  would  be  in  violation  of 
Federal,  State,  or  local  law; 

(3)  The  law  of  the  State  requires  that, 
before  any  licensed  importer,  licensed 


manuiacturer.  or  licensed  dealer 
completes  the  transfer  of  a  han<^un  to 
an  individual  who  is  not  licensed  under 
this  part,  an  authorized  government 
offidal  verify  that  the  information 
available  to  such  official  does  not 
indicate  that  possession  of  a  handgun  by 
the  transferee  would  be  in  violation  of 
law; 

(4)  The  handgun  is  subject  to  the 
provisions  of  the  National  Firearms  Act 
and  has  been  approved  for  transfer 
under  27  CFR  part  179;  or 

(5)  On  application  of  the  licensee,  in 
accordance  with  the  provisions  of 

§  178.150,  the  Director  has  certified  that 
compliance  with  paragraph  (a)  of  this 
section  is  impracticable. 

(6)  The  documents  referred  to  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
shall  be  retained  in  the  records  of  the 
licensee  in  accordance  with  the 
provisions  of  §  178.131. 

(c)  Disclosure  of  information.  (1)  Any 
licensed  importer,  licensed 
manufacturer,  or  Ucensed  dealer  who, 
after  the  transfer  of  a  handgun  to  a 
nonlicensee,  receives  a  report  fixim  a 
chief  law  enforcement  officer  containing 
information  that  receipt  or  possession  of 
the  handgun  by  the  transferee  violates 
Federal,  State,  or  local  law  shall,  within 
1  business  day  (meaning  a  day  on  which 
State  offices  are  open)  eiler  recdpt  of 
the  report,  communicate  any 
information  the  licensee  has  concerning 
the  transfer  and  the  transferee, 
induding  a  copy  of  Form  4473  required 
by  §  178.124,  to  the  chief  law 
enforcement  officer  of  the  place  of 
business  of  the  licensee  and  to  the  chief 
law  enforcement  officer  of  the  place  of 
residence  of  the  transferee.  The  hcensee 
may  also  provide  this  information  to  the 
local  ATF  office. 

(2)  Any  licensed  importer,  licensed 
manufacturer,  or  Ucensed  dealer  who 
receives  information  from  a  chief  law 
enforcement  officer  regarding  the 
transfer  of  a  handgun  to  a  nonoUcensee, 
not  otherwise  available  to  the  public, 
shall  not  disclose  such  information 
except  to  the  transferee,  to  law 
enforcement  authorities,  or  pursuant  to 
the  direction  of  a  court  of  law. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0520) 

Par.  9.  Section  178.126a  is  amended 
by  revising  the  second  sentence  to  read 
as  follows: 

f178.l26a    Reporting  multiple  sales  or 
ottier  dispoettion  of  pistols  and  ravorvers. 

•  •  *  The  report  shall  be  prepared  on 
Form  3310.4,  Report  of  Multiple  Sale  or 
Other  Disposition  of  Pistols  and 
Revolvers.  Not  later  than  the  dose  of 
business  on  the  day  that  the  multiple 


sale  or  other  disposition  occurs,  the 
licensee  shall  forward  two  copies  of 
Form  3310.4  to  the  ATF  office  spedfied 
thereon  and  one  copy  to  the  State  police 
or  to  the  local  law  enforcement  agency 
in  which  the  sale  or  other  disposition 
took  place.  Where  the  State  or  local  law 
enforcement  officials  have  notified  the 
licensee  that  a  particular  official  has 
been  designated  to  receive  Forms 
3310.4,  die  licensee  shall  forward  such 
forms  to  that  designated  ofBdaL 
•        •        •        •        • 

Par.  10.  Section  178.129(b)  and  the 
parenthetical  text  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

§178.129   Record  rstsnOon. 

(b)  Firearms  transaction  record  and  ■ 
statement  of  intent  to  obtain  a  handout. 
Licensees  shall  retain  each  Form  4473 
and  Form  4473(LV)  for  a  period  of  not 
less  than  20  yean  after  the  date  of  sale 
or  disposition.  Licensees  shall  retain 
each  Form  5300.35  for  a  period  of  not 
less  than  5  years  after  notice  of  the 
intent  to  obtain  the  handgun  was 
forwarded  to  the  chief  law  enforcement 
officer. 

(Paragraph  (b)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0520;  aUothar  recordkeeping 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0129.) 

Par.  11.  Sections  178.130  and  178.131 
are  added  to  Subpart  H  to  read  as 
follows: 

§178.130    Statement  of  hrtant  to  obtain  a 
hendgun  after  Febfuary  27, 1984,  and 
before  November  30, 1998. 

(a)(1)  Except  as  provided  in 
§§  178.102(b)  and  178.131,  a  Ucensed 
importer,  licensed  manufacturer,  or 
licensed  dealer  shall  not  sell,  deliver,  or 
transfer  a  handgim  unless  the  licensee  . 
has  received  from  the  transferee  a 
statement  of  intent  to  obtain  a  handgun 
on  Form  5300.35  in  duplicate.  The 
statement  shall  contain  the  transferee's 
name,  address,  and  date  of  birth.  The 
transferee  must  date  and  execute  the 
sworn  statement  contained  on  the  form 
showing  that  the  transferee  is  not  under 
indictment  for  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  1 
year;  has  not  been  convicted  in  any 
court  of  such  a  crime;  is  not  a  fogitive 
from  justice;  is  not  an  unlawful  user  of 
or  addicted  to  any  controlled  substance; 
has  not  been  adjudicated  as  a  mental 
defective  or  been  committed  to  a  mental 
institution:  is  not  an  alien  who  is 
illegally  or  unlawfully  in  the  United 
States:  has  not  been  (hscharged  from  the 
Armed  Forces  luider  dishonorable 
conditions;  and  is  not  a  person  who. 
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having  been  a  citizen  of  the  United 
States,  has  renounced  such  citizenship. 
(2)  In  order  to  facilitate  the  transfer  of 
•  handgun  and  enable  the  chief  law 
enforcement  officer  to  verify  the  identity 
of  the  person  acquiring  the  handgun. 
Form  5300.35  requests  certain 
additional  optional  information.  This 
information  includes  the  social  security 
number,  height,  weight,  sex,  and  place 
of  birth  of  the  transferee.  Such 
information  may  help  avoid  the 
possibility  of  the  transferee  being 
misidentified  as  a  felon  or  other 
prohibited  person. 

(b)  Upon  receipt  of  Form  5300.35 
from  the  transferee,  the  hcensee  shall: 

(1)  Verify  the  identity  of  the  transferee 
by  examining  the  identification 
document  presented  and  note  on  Form 
5300.35  the  type  of  identification  used; 
and 

(2)  Complete  Form  5300.35  to  show 
that  notice  of  the  transferee's  statement 
of  intent  to  obtain  a  handgim  and  a  copy 
of  the  form  have  been  provided  to  the 
chief  law  enforcement  officer  in 
compliance  with  §  178.102(a). 

(c)  The  licensee  shall  retain  the 
original  Form  5300.35  as  part  of  the 
records  required  to  be  kept  under  this 
subpart.  If  the  sale,  delivery,  or  transfer 
of  the  handgun  to  the  transferee  is 
made.  Form  5300.35  shall  be  attached  to 
the  firearms  transaction  record,  Form 
4473,  executed  upon  delivery  of  the 
handgun  as  provided  in  §  178.124.  If  the 
sale,  delivery,  or  transfer  is  not  made, 
the  licenseeishall  retain  Form  5300.35 
88  part  of  the  records  required  to  be  kept 
under  this  subpart  Forms  5300.35  with 
respect  to  which  a  sale,  deUvery,  or 
transfer  did  not  take  place  shall  be 
retained  in  alphabetical  (by  name  of 
transferee)  or  chronological  (by  date  of 
transferee's  sworn  statement)  order. 

(d)  The  requirements  of  this  section 
shall  be  in  addition  to  any  other 
recordkeeping  requirements  contained 
In  this  part. 

(e)  A  licensee  may  obtain,  upon 
request,  an  emergency  supply  of  Forms 
5300.35  from  any  regional  director 
(compliance). 
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(Ap(  roved  by  the  Office  of  Management  and 
Bud|  et  under  control  number  1512-0520) 

f  171 .131    Handgun  transactions  not 
suMct  to  the  wiling  period. 

(u(l)  A  licensed  importer,  licensed 
mamif^cturer,  or  licecused  dealer  whose 
sale  deUvery,  or  transfer  of  a  handgun 
is  m  ide  pursuant  to  the  alternative 
pro'  isions  of  §  178.102(b)  and  is  not 
sub  act  to  the  waiting  period  prescribed 
by!  178.102(a)  shall  maintain  the 
recc  rds  required  by  this  paragraph  (a). 

(2  If  the  transfer  is  pursuant  to  a 
writ  en  statement  of  the  chief  law 
enf(  rcement  officer  in  accordance  with 
§  17  3.102(b)(1),  the  licensee  shall  retain 
sue  1  statement  and  attach  it  to  the 
firei  nns  transaction  record.  Form  4473, 
exet  uted  upon  delivery  of  the  handgun. 

(3  If  the  transfer  is  pursuant  to  a 
pen  lit  or  license  in  accordance  with 
§  17  3.102(b)(2),  the  licensee  shall  retain 
a  CO  )y  of  such  permit  or  license  and 
atta  -h  it  to  the  firearms  transaction 
recc  rd.  Form  4473,  executed  upon 
deli  fery  of  the  handgun. 

(^ )  If  the  transfer  is  pursuant  to  a 
verncation  of  eligibility  to  possess  a 
hanngun  (e.g.,  an  instant  record  check) 
by  4  government  official  in  accordance 
wit  t  §  178.102(b)(3),  the  licensee  shall 
atta  :h  to  the  firearms  transaction  record, 
For  a  4473,  executed  upon  delivery  of 
I  landgun,  a  statement  showing  the 
dati  of  verification,  any  identifying 
nui  tber  assigned  to  the  transaction  by 
}fficial,  and  the  name,  location,  and 
of  the  official. 

)  If  the  transfer  is  pursuant  to  a 
cert  fication  by  ATF  in  accordance  with 
§§  1  78.102(b)(5)  and  178.150,  the 
lice  isee  shall  maintain  the  certification 
as  I  art  of  the  records  required  to  be  kept 
unc  er  this  subpart  and  for  the  period 
pre  oibed  for  the  retention  of  Form 
530  ).35  in  §  178.129(b). 

0  )  The  requirements  of  this  section 
sha  1  be  in  addition  to  any  other 
reo  irdkeeping  requirements  contained 
in  t  lis  part. 

(Ap  >roved  by  the  Office  of  Management  and 
Buc  ;et  under  control  number  1512-0520) 


the 
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S  178.150   [Redesignated  as  1178.151.] 

Par.  12.  Section  178.150  of  Subpart  I 
is  redesignated  as  §  178.151,  and  new 
§  178.150  is  added  to  read  as  follows: 

f  178.150   Alternative  to  handggnwiattlng 
period  In  certain  geographical  locations. 

(a)  The  provisions  of  §  178.102(b)(5) 
shall  be  applicable  when  the  Director 
has  certifie<l  that  compliance  with  the 
waiting  period  provisions  of 

§  178.102(a)  is  hnpracticable  becaiise: 

(1)  The  ratio  of  the  number  of  law 
enforcement  officers  of  the  State  in 
which  the  transfer  is  to  occiir  to  the 
number  of  square  miles  of  land  area  of 
the  State  does  not  exceed  0.0025; 

(2)  The  business  premises  of  the 
licmsee  at  which  the  transfer  is  to  occur 
are  extremely  remote  in  relation  to  the 
chief  law  enforcement  officer;  and 

(3)  There  is  an  absence  of 
telecommunications  fedlities  in  the 
geographical  area  in  whidi  the  business 
premises  are  located. 

(b)  A  licensee  who  desires  to  obtain 
a  certification  under  this  section  shall 
submit  a  written  request  to  the  Director. 
Each  request  shall  he  executed  under 
the  penalties  of  perjury  and  contain 
information  sufficient  for  the  Director  to 
make  such  certification.  Such 
information  shall  include  statistical 
data,  official  reports,  or  other  statements 
of  government  agencies  pertaining  to  the 
ratio  of  law  enforcement  officers  to  the 
number  of  square  miles  of  land  area  of 

a  State  and  statements  of  government 
agencies  and  private  utility  companies 
regarding  the  absence  of 
telecommunications  fedfitles  in  the 
geographical  area  in  which  the 
licensee's  business  premises  are  located. 

Signed:.  January  21, 1994. 
Daniel  R.  Black. 
Acting  Director. 

Approved:  January  27, 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Reguhtory.  Tariff 
and  Trade  Enforcement). 
(PR  Doc  94-3227  Filed  2-11-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Hrearms 

27  CFR  Part  178 

[Nodee  No.  789;  (93F-057P)] 

RIN:  1512-AB23 

Imptomentatlon  of  PutMic  Law  103-159, 
inchiding  the  Brady  Handgun  Violence 
Prevention  Act 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Proposed  rulemaking  cross 
referenced  to  temporary  regiUations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  regarding  the 
implementation  of  Public  Law  103-159, 
including  the  Brady  Handgun  Violence 
Prevention  Act,  enacted  November  30, 
1993.  These  regulations  implement  the 
law  by  imposing  a  5-day  waiting  period 
before  a  Federally  licensed  firearms 
importer,  manufacturer,  or  dealer  may 
lawfully  transfer  a  handgun  to  a 
nonlicensed  individual.  Regulations  are 
also  prescribed  with  regard  to  reporting 
requirements  for  multiple  handgun 
sales,  labeling  of  packages  containing  a 
firearm,  theft  of  firearms  fitim  firearms 
hcensees,  and  increased  license  fees  for 
dealers  in.firearms.  The  temporary 
regulations  also  serve  as  the  text  of  this 
notice  of  proposed  rulemaking  for  final 
regulations. 

DATES:  Written  comments  must  be 
received  on  or  before  May  16, 1994. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Revenue  Programs  Division: 
Bureau  of  Alcohol.  Tobacco  and 
Firearms;  P.O.  Box  50221;  Washington, 
DC  20091-0221;  ATTN:  Notice  No.  789. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Revenue  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226  (202-927- 
8230). 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statute  and  not  bom  this 
notice  of  proposed  rulemaking. 
Accordingly,  this  proposal  is  not  subject 
to  the  analysis  re(]pired  by  this 
Executive  order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities. 
The  revenue  effects  of  this  rulemaking 
on  small  businesses  flow  directly  from 
the  underlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  bimlens  flow  directly  from 
the  statute. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accon&ice 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1512-0520.  Washington,  DC  20503. 
with  copies  to  the  C^ief,  Information 
Programs  Branch,  room  3110,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

The  collection  of  information  in  this 
proposed  regulation  is  in  27  CFR 
178.130.  This  information  is  required  by 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms  to  comply  with  the  provisions 
of  Public  Law  103-159  (107  Stat  1536). 
This  information  will  be  used  to  prevent 
the  purchase  of  handguns  by  convicted 
felons  and  other  persons  who  are 
prohibited  by  law  from  receiving  or 
possessing  fiirearms.  which  is  the 
purpose  of  PubUc  Law  103-159.  The 
likely  respondents  and  recordkeepers 
are  individuals  and  small  businesses. 
Estimated  total  aimual  reporting  and 
recordkeeping  burden:  516,750  hours. 


Estimated  number  of  respondents  and 
recordkeepers:  8,213,450.  Estimated 
annxial  frequency  of  responses:  on 
occasion. 

Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
caimot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidentiaL  Comments 
may  be  disclosed  to  the  pubUc.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  interested  person  who  desires  an 
opportimity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
Mdthin  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

The  temporary  regulations  in  thi« 
issue  of  the  Fedenl  Register  amend  the 
regulations  in  27  CFR  part  178.  For  the 
text  of  the  temporary  regulations,  see 
T.D.  ATF-354  pubUshed  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta,  Revenue  Programs  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Signed:  January  21, 1994. 
Daniel  R.  Black. 

Acting  Director. 

Approved:  January  27, 1994. 

Joha  P.  SimpaoB, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement) . 

(PR  Doc  94-3226  Filed  2-11-94;  8:45  am) 
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Part  IV 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  139 

Airport  Certification;  Amendment  of  the 
Compiiance  Date  for  Signs  Identifying 
Taxiing  Routes;  Final  Rule 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  139 

IDoctot  Na  24812;  Arndt  Na  139-20] 

RIN  2120-AF2e 

Airport  Certiflcation;  Amendment  of 
the  Compliance  Date  for  Signs 
Identifying  Taxiing  Routes 

agency:  Federal  Aviation 
Administration  (FAA).  DOTT. 
ACnON:  Final  rule. 

summary:  This  final  rule  amends  a  final 
rule  issued  without  notice  based  upon 
comments  received  in  response  to  that 
final  rule.  This  final  rule  amends  the 
compliance  date  for  certain  sign 
requirements  required  imder  the  Federal 
Aviation  Regulations  (FAR)  for  airports 
certificated  under  14  CFR  part  139.  The 
compliance  date  for  these  sign 
requirements  expired  on  January  1. 
1994.  This  amendment  will  provide  the 
time  necessary  for  industry  to 
manufact\ire  and  airport  operators  to 
install  the  required  signs. 
EFFECTIVE  DATE:  February  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  DeLoach.  Safety  and 
Compliance  Division  (AAS-300),  Office 
of  Airport  Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone  (202)  267-6723. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  18, 1987.  the  FAA 
pubUshed  a  final  rule  (52  FR  44276) 
revising  and  reorganizing  14  CFR  part 
139  that  became  effective  on  January  1, 
1988.  The  revision  included  modified 
requirements,  as  contained  in  §  139.311, 
pertaining  to  marking.s  and  lighting.  On 
October  18. 1988, 14  CFR  139  was 
amended  (53  FR  40842]  to,  among  other 
things,  establish  January  1, 1991  as  the 
compliance  date  for  the  marking  and 
lighting  requirements  in  §  139.311.  After 
the  amendment  establishing  the  1991 
compliance  date  for  §  139.311,  however, 
the  FAA  decided  to  revise  the  guidance 
material  on  one  aspect  of  the  marking 
requirements.  The  FAA  imdertook  to 
revise  the  advisory  circular  (AC)  related 
to  signs  identifying  taxiing  routes  on  the 
movement  area  (§  139.311(a)(3)).  The 
FAA  wanted  to  resolve  the  controversies 
regarding  the  types  and  design  of 
airfield  signs,  applications,  colors,  and 
other  matters.  In  addition,  because  of 
the  global  nature  of  aviation,  the  FAA 
wanted  its  sign  standards  to  be 
consistent  with  the  ones  being 


cqnsid(  ired  by  the  International  Civil 
Aviatic  n  Organization  (ICAO)  for 
installt  don  at  airports  throughout  the 
world. 

Opel  ators  of  certificated  airports  were 
inform  ;d  of  this  revision  and 
encoiu  tged  to  wait  for  pubUcation  of 
the  rev  sed  AC  before  attempting  to 
compl]  with  the  requirements  of 
^139.3 11(a)(3).  This  was  to  preclude 
installi  tion  of  signs  identifying  taxiing 
routes  )n  the  movement  area  where 
signifi(  ant  changes  were  being 
consid  ired. 

The  >roc8ss  of  revising  the  sign 
standa  ds  was  further  complicated  by 
the  inv  olvement  of  the  International 
Civil  A  viation  Organization  (ICAO).  As 
noted « hove,  ICAO  was  developing 
intemj  tional  airport  sign  stanoards 
during  the  period  the  AC  was  being 
revise< .  To  make  sure  the  United  ^tes- 
was  in  conformity  internationally,  the 
FAA  a  et  with  the  ICAO  to  help  develop 
standaj  dization  and  consistency  of 
airport  signs.  This  precluded  the  FAA 
from  issuing  its  revised  AC  on  sign 
standards  until  after  the  ICAO  working 
group :  nade  reoxnmendations  for 
revise<  airport  sign  standards. 

The  CAO  womng  group  did  not 
make  i  s  recommendations  until  May  of 
1991. 1  lonths  after  the  January  1. 1991 
compl  ance  date  set  out  in  §  139.311(f). 
Prior  1 1  the  deadline,  however,  the  FAA 
began  ssuing  exemptions  to  those 
airport  operators  requesting  them,  and 
advise  1  airport  operators  against 
install  ng  signs  solely  for  the  purposes 
of  com  }lying  with  §  139.311(a)(3). 
Airpoi  operatora  were  luged  to  wait 
until  tke  FAA  issued  the  revised  AC 

On  ]Lly  31, 1991.  the  FAA  issued  its 
revise<  AC  entitled  "Standards  for 
Airpor  Sign  Systems."  The  FAA 
estima  :ed  that  it  would  take  several 
years  t  i  a  minimum  for  certificated 
airpon  s  to  comply  with  §  139.311(a)(3) 
becaui  a  of  the  leaid  time  required  to 
produi »  and  install  the  new  sign 
systen  s.  Hence,  certificated  airports, 
througp  no  fault  of  their  own.  would  not 
be  ablS  to  meet  the  requirements  of 
§  139.ill(a)(3)  for  several  years.  The 
FAA  dpcided  that  instead  of  issuing 
approximately  600  exemptions,  the 
appropriate  response  was  to  revise  the 
regulsdions  to  extend  the  compliance 
date  fdr  §  139.311(a)(3).  The  1991  date 
for  compliance  for  the  other  marking 
and  lij  hting  requirements  was  retained. 

On   Lpril  24. 1992,  the  FAA  issued  a 
final  r  lie  (57  FR  15162)  extending  the 
compl  ance  date  with  §  139.311(a)(3)  to 
Januai  yr  1, 1994.  The  FAA  knew  that 
this  w  IS  a  very  ambitious  target  date. 
There  ore,  in  this  final  rule,  which  was 
issuec  without  a  prior  notice  of 
propo  led  rulemaking,  the  FAA 


requested  comments  from  the  public  as 
to  the  reasonableness  of  the  new 
deadline.  This  was  done  to  allow  the 
FAA  the  opportimity  to  further  extend 
the  compliance  date  if  necessary.  The 
FAA  received  two  comments;  one  from 
the  Air  Line  Pilots  Association  (ALPA) 
and  one  from  the  State  of  Alaska 
Department  of  Transportation  and 
Public  Facilities  (Alaska).  ALPA 
supported  the  extension  and  encouraged 
the  FAA  to  remain  steadfast  in  its 
implementation  of  §  139.311(a)(3). 
Alaska  had  several  concerns  with  the 
established  compliance  date  of  January 
1. 1994.  Pint.  Alaska  stated  that  they 
had  27  certificated  airports  that  needed 
to  be  brought  into  compUance.  Due  to 
the  high  demand  for  signs  across  the 
country,  manuCacturers  would  not  be 
able  to  provide  the  materials  to  these  27 
airports  in  a  time  frame  which  would 
allow  them  to  meet  the  new  deadline. 
Alaska  also  was  concerned  with 
securing  the  funding  necessary  to  install 
new  signs  by  January  1, 1994.  Because 
they  rely  almost  entirely  on  federal 
Airport  Improvement  Program  (AIP) 
funds  for  all  capital  improvement 
projects,  they  would  have  to  defer  other, 
mora  critical,  safety  related  projects  in 
order  to  meet  the  new  signage 
installation  timeframe.  Therefore, 
Alaska  recommended  that,  at  the 
earliest,  the  installation  timeframe  be 
January  1, 1996. 

The  rAA  agrees  substantially  with 
both  commentera.  While  it  is  important 
that  every  reasonable  effort  be  made  to 
come  into  compliance  with 
§  139.311(a)(3),  a  realistic  date  is 
necessary  to  adequately  provide  time  for 
industry  to  manufacture,  and  applicable 
operators  to  install,  sign  system  on  their 
airports  consistent  with  the  revised  AC. 

The  FAA  has  determined  that  the  very 
ambitious  January  1, 1994,  compliance 
deadline  was  unreaUstic.  Despite  the 
extraordinary  efforts  by  both  the  FAA 
and  operators  of  part  139  certificated 
airports,  full  compliance  has  not  been 
possible.  An  extensive  siirvey  by  the 
FAA  in  the  fell  of  1993  indicates  that 
approximately  60%  of  certificated 
airports  will  be  in  compliance  with 
§  139.311(a)(3)  on  January  1, 1994.  The 
other  40%  of  certificated  airports  are 
working  hard  towards  compliance.  The 
first  step  that  an  airport  must  do  is 
develop  a  sign  plan  in  conjunction  with 
airport  usera  and  submit  it  to  the  FAA 
for  review  and  approval.  This  process 
has  been  completed  and  all  certificated 
airports  now  have  approved  signs  plans. 

The  FAA  has  concluded  that  a 
combination  of  factors  has  prevented 
airports  from  full  compliance.  First, 
there  are  only  a  handful  of 
manufacturera  of  airport  signs.  As  a 
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result,  these  manufacturera  have  order 
backlogs.  Once  the  signs  are  ordered,  it 
takes  approximately  12-16  weeks  for 
sign  delivery. 

Second,  implementing  the  new  sign 
system  requirements  typically  involves 
much  more  than  just  ordering  and 
erecting  the  new  signs.  Installation  at 
many  of  the  certificated  airports 
requires  electrically  rewiring  circuits  for 
the  runways,  taxiways,  and  signs 
because  the  existing  systems  cannot 
handle  the  increased  electrical  loads.  In 
some  cases  new  electrical  vaults  need  to 
be  constructed.  In  other  cases,  electric 
lines  have  to  be  installed  where  none 
now  exist.  This  wiring  can  encompass 
significant  construction;  frequently  the 
wires  have  to  be  installed  across 
runways,  taxiways,  and  other  paved 
areas.  This  signage  and  electrical  work 
is  further  complicated  by  the  need  to 
keep  the  runways  and  taxiways 
operational  during  construction  to  the 
maximum  extent  possible.  An 
additional  factor  is  the  varying 
construction  seasons  from  region  to 
region.  In  some  areas  the  traditional 
construction  season  has  been  ejected  by 
tmusual  weather  disasters,  such  as  the 
major  flooding  that  occurred  during  the 
summer  of  1993  in  the  midwest. 

Finally,  many  airports  have  had  to 
redesignate  taxiways  that  previously 
had  nonstandard  designations.  All 
taxiways  on  airports  certificated  imder 
part  139  will  now  be  designated  by  a 
letter{s)  of  the  alphabet  or  alpha 
numeric(s).  The  process  of  renaming 
taxiways  increases  the  scope  of  the 
signage  work  and  requires  additional 
time  to  phase  in  to  assure  that  users 
have  adequate  time  to  familiarize 
themselves  with  the  new  designations. 

The  FAA  has  concluded  that  a  further 
extension  until  January  1. 1995.  for 
compliance  with  the  sign  installation 
requirements  of  §  139.311(a)(3)  is 
necessary  and  reasonable.  The  time 
extension  will  obviate  the  need  for 
niunerous  exemptions  to  airport 
operatora.  This  extension  is  not 
expected  or  intended  to  delay  the  date 
by  which  the  actual  signage  work  will 
be  completed.  The  FAA  does  not  intend 
to  grant  any  further  extension  to  the  rule 
deadline. 

International  Qvil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Qvil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  this  rule  merely 
extends  the  compliance  date  of  an 
earher  final  rule  that  incorporated  the 
recommendations  and  standards 


propfSsed  by  ICAO  for  new  sign  systems 
throil^  Advisory  Circular  150/5340- 
18C  entitled  "Standards  for  Airport  Sign 
Systems." 

Paperwork  Reduction  Act  Approval 

This  final  rule  will  not  change  the 
reporting  requirements.  Therefore,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  (Pub.  L.  96-511). 
there  are  no  additional  reqxiirements  for 
information  collection  associated  with 
this  final  rule. 

Economic  Evaluation 

The  FAA  has  determined  that  this 
rule  is  not  significant  as  defined  by 
Executive  Order  12866.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  economic  and  technical  feasibility  of 
this  final  rule,  which  is  summarized 
below. 

This  final  rule  amendment  would 
amend  the  compliance  date  for  certain 
airport  signs  required  by  the  FAA  from 
January  1. 1995.  The  current  rule  has  a 
deadline  of  January  1. 1994. 
Approximately  40%  oi(he  certificated 
airports  are  still  not  able  to  comply  for 
reasons  beyond  their  control. 

This  rule  will  not  impose  any  costs  on 
society  by  extending  the  compliance 
date.  There  will  be  no  incremental  costs 
associated  with  this  final  rule  since  only 
the  date  for  comphance  is  being 
extended.  The  FAA  has  concluded  that 
there  will  be  no  degradation  of  safety  as 
all  certificated  airports  have  installed 
the  more  critical  safety-related  signs 
required  tmder  part  139.  In  addition,  the 
40%  of  certificated  airports  that  have 
not  yet  installed  the  remaining  required 
signs  are  working  on  an  expedited  basis 
to  remedy  the  situation. 

The  FAA  has  concluded  that  the  rule 
change  will  be  cost  beneficial  because 
unquantifiable  benefits  in  the  form  of 
less  disruption  and  mora  opportunities 
for  minimizing  compliance  costs  for 
airport  operatora  can  be  achieved 
without  compromising  airport  safety. 

International  Trade  Impact  Anal)rsis 

This  rule  will  affect  domestic  airport 
operatora.  primarily.  The  rule  will  have 
no  impact  on  trade  for  U.S.  firms  doing 
business  overaeas  or  for  foraign  firms 
doing  business  in  the  United  States. 
There  are  no  expected  additional  annual 
costs  associated  with  this  rule  and. 
therefore,  it  should  not  create  an 
economic  disadvantage  to  either 
domestic  or  foreign  air  carriera 
operating  in  the  United  States. 


Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  burdened  by  government 
regulations.  The  RFA  requires  a 
Regulatory  Flexibility  Analysis  if  a  rule 
has  a  significant  economic  Impact, 
either  detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
The  FAA's  criterion  for  a  "substantial 
number"  is  a  number  that  is  not  less 
than  11  and  that  is  more  than  one  third 
of  the  small  entities  subject  to  the  rule. 
The  size  threshold  annualized  cost  level 
in  December  1983  doUara  is  SS,400  for 
airports.  Using  the  GNP  Price  deflator 
and  adjusting  to  1990  values,  this 
threshold  becomes  $7,387. 

The  rule  is  of  a  cost-relieving  nature 
and  would  therefore  afford  cost  savings 
to  small  airport  sponsora.  The  impact  of 
the  cost  of  complying  with  the  sign 
requirements  are  expected  to  be  quite 
small,  however,  since  operatora  will  still 
be  expected  to  meet  the  same 
requirements. 

Federalism  Impact 

The  final  rule  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  9f  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  final  rule  is  not  significant  under 
Executive  Order  12866;  nor  is  it 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  It  is  certified  that  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  Because  of  the  negligible  costs 
resulting  from  this  rule,  the  FAA  has 
determined  that  the  expected  impact  of 
these  regulations  is  so  minimal  that  they 
do  not  warrant  a  full  regulatory 
evaluation. 

Reason  for  Immediate  Adoption 

This  rule  is  being  adopted 
immediately  in  response  to  comments 
received  on  an  earlier  issued  final  rule 
without  prior  public  notice  and 
comment.  This  rule  requires  immediate 
adoption  to  amend  and  expired 


regiilatory  cmnpliance  date,  which  has 
been  an  unintended  burden  on  aixpoit 
operators.  By  immediately  adopting  this 
amendment,  the  FAA  alleviates  the 
burden  and  cost  to  airport  operators  to 
request,  and  the  FAA  to  process, 
petitions  tot  exemption.  As  stated 
above,  an  amendment  of  the  compliance 
date  is  necessary  to  adequately  im>vide 
time  for  industry  to  manuCacture  and 
applicable  airports  to  install  sign 
systems. 


List  of  »dbject8inl4CFRPaitl39 

Air  c  liners.  Airports,  Aviation  safety, 
Reportfig  and  recordkeeping 
requiretnents. 

The  Ai  lendment 


139 
(14 


Accordingly, 


of  he 
CF  I 


PART 

1.  Tl  e  authority  citation  for  part  130 
contini  les  to  read  as  follows: 

Audi(  rity:  49  U.S.C.  App.  1354(a)  and 
1432: «  US.C.  106(g). 


.  the  FAA  amends  part 
Federal  Aviation  Regulations 
part  139)  as  follows: 


3»-{AMENDE0] 


2.  Part  139  is  ammded  by  revising 
§  139.311(f)  to  read  as  follows: 

S138^1   MartdngandUghUng. 

(f)  Notwithstanding  paragraph  (a)  of 
this  section,  a  certificate  holder  is  not 
required  to  provide  the  identified  signs 
in  paragraph  (aK3)  of  this  section  until 
January  1, 1995.  Each  certificate  holdcff 
shall  maintain  each  marking  system  that 
meets  paragraj^  (aK3)  of  this  section. 
David  LHiwoii, 
Administmtor. 

(FR  Doc.  94-3241  Piled  2-11-94;  8:45  an) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

To  the  Congress  of  the  United  States: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974, 1  herewith  report  one  revised 
deferral  of  budget  authority,  totaling 
$1.6  billion,  three  revised  rescission 
proposals,  and  27  new  proposed 
rescissions  of  budget  authority.  The 


total  (  f  the  rescission  proposals 

inclui  ed  in  this  special  messages  is  $1.6 

billioi  I.  When  combined  with 

rescis  sions  that  went  to  the  Congress  on 

Novel  nber  1, 1993,  there  are  $3.2  billion 

in  res  :issions  pending  before  the 

Cong]  ess. 

Th<  details  of  the  revised  deferral, 
whicl .  affects  International  Security 
Assisi  ance,  are  contained  in  the 
attacli  ed  report.  The  proposed 
rescis  iions  affect  International  Security 
Assistance  Programs;  the  Departments 


of  Agriculture,  Defense,  Energy. 
Housing  and  Urban  Development,  State, 
Transportation,  and  the  Treasury;  the 
General  Services  Administration;  the 
National  Aeronautics  and  Space 
Administrtion;  the  Board  for 
International  Broadcasting;  the  National 
Science  Foundation;  and  the  Nuclear 
Regulatory  Commission. 
William  J.  Clinton, 
The  White  House,  February  7, 1 994. 

BILUNG  CODE  3110-01-M 


CONTENTS  OF  SPEaAL  MESSAGE 

(In  thousands  of  doiiars) 


DEFERRAL 
NO. 


D94-1B 


ITEM 


RESCISSION 
NO. 


R94-1A 
R94-38 


R94-41 
R94-39 


R94-40 


R94-42 
R94-43 


R94-44 
R94-45 
R94-46 
R94-47 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 
Economic  support  fund 


BUDGET 
AUTHORITY 


1,582.463 


ITEM 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

Foreign  military  financing  grants 

Military  assistance 


BUDGET 
AUTHORITY 


65,562 
438 


Department  of  Agriculture:  1/ 

Rural  Development  Administration  and 
Farmers  Home  Administration: 
Rural  housing  insurance  fund  program  account... 
Agricultural  credit  insurance  program  account 

Rural  Electrification  Administration: 
Rural  electrification  and  telephone  loans  program 
account.... 

Foreign  Assistance  Programs: 
Public  Law  480  program  account: 

Public  Law  480  Grants  (OFD),  H,  and  III 

Loan  subsidy 

Department  of  Defense: 

Procurement: 

Missile  procurement,  Army 

Aircraft  procurement,  Navy 

Shipbuilding  and  conversion,  Navy , 

Aircraft  procurement,  Air  Force 


15.645 
5,094 


5,688 


49,600 
35,400 


48.000 

51,700 

50,000 

105.600 


1/  The  FY  1995  Budget  proposes  to  reorganize  the  account  structure  of  the  Department  of  Agriculture. 
The  numbering  of  the  rescission  proposals  is  based  on  the  reorganization  proposal.  The  order  of 
the  rescission  proposal  in  this  special  message  is  the  same  as  the  order  in  the  FY  1994  Agricul- 
ture, Rural  Development,  Food  and  Drug  Administration,  and  Related  Agencies  Appropriations 
Act. 


RESCISSION 
NO. 


R94-48 


R94-49 


R94-50 

R94-51 
t 

R94-32A 

R94-55 

R94-56 


R94-57 
R94-58 


R94-59 
R94-60 


CONTENTS 

(in  thdudands 


OF  SPECIAL  MESSAGE 

Of  dollars) 


ITEM 


Research,  Devel(  ipment,  Test,  and  Evaluation: 
Research,  deve  opment,  test,  and 
evaluation,  De  ense-wide 


Department  of  Er  ergy: 

Energy  Programg 
Energy  supply, 
activities 


esearch  and  development 


Department  of  Ho  using  and  Urban  Development: 

Housing  Program  s: 
Homeownershif 
everywhere  gr  mts 


and  opportunity  for  people 
(HOPE  grants) 


Department  of  St  ite: 

Administration  of  "oreign  Affairs: 
Buying  power  nr  aintenance 


Department  of  Transportation: 


Federal  Highway 


^dminfstration: 


Highway  demon  stration  projects 


Federal  Railroad 


\dministration: 


Railroad  resear(  h  and  development. 

Federal  Aviation  i  Administration: 
Grants-in-aid  foi 


airports  (Airport  and  airway  trust  fund). 


Coast  Guard: 
Operating  expetises. 
Acquisition,  con  jtruction,  and  Improvements. 


Office  of  the  Secre  ary: 

Rental  payments. , 

Payments  to  air  c  arriers  (Airport  and  ainway  trust  fund). 


BUDGET 
AUTHORITY 


50,000 


10,000 


66,000 

8.800 

174.969 

17.000 

488,200 


5,000 
2,000 


1,781 
10,067 
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RESaSSION 
NO. 


/ 


R94-61 


R94-33A 


R94-62 
R94-63 
R94-64 


R94-65 
R94-66 
R94-€7 


CONTENTS  OF  SPEDAL  MESSAGE 


ITEM 

Department  of  the  Treasury: 

Financial  Management  Service: 
Biomass  energy  developn^ent..... 

General  Services  Administration: 

Public  Buildings  Service: 
Federal  tHjildings  fund. 

National  Aeronautics  and  Space  Administration: 

Research  and  development 

Space  flight,  control,  and  data  communications 

Constaiction  of  facilities 

Other  IfKlependent  Agencies: 

Board  for  International  Broadcasting: 
Israel  relay  station 

National  Science  Foundation: 
Academic  research  infrastructure 

Nuclear  Regulatory  Commission: 
Salaries  and  expenses .!.. 

Total,  rescissions , 


BUDGET 
AUTHORITY 


16,275 


127,691 


88.000 
32,000 
25.000 


1.700 


10,000 


12,700 


1,579,910 


7126 


Federal  Register  /  Vol. 


Supp: 
Report  Pursuant  to 


Deferral  No.  D94-1B 


emental  Report 

1014(c)  of  Public  Law  93-344 


Sec  tlon 


No.  D94-1A,  which  was  transmitted  to 
3. 


This  report  updates  Deferra 
Congress  on  November  19,  19 

This  revision  increases  by  2  23,725,457  the  previous  deferral  of 
$1,558,737,203  in  the  Economic  support  fund,  resulting  in  a  total 
deferral  of  $1,582,462,660. J  The  increase  results  from  the 
deferral  of  funds  made  available  by  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs  Appropriations  Act,  1994, 
and  a  correction  in  the  unobligated  funds  being  carried  forward 
from  FY  1993. 
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DEFERRAL  OF  BUDGET  AUTHORITY 
Jt*poit  Pursuant  to  Section  1013  of  PX.  93-3a 


D«femilNo.M-1B 


AGENCY: 

Funds  Appropriated' to  the  President 


BUREAU: 

International  Security  Assistance 


Appropriations  title  and  symbol: 
Economic  support  fund        1/ 

113/41037*       114/51037 
11X1037  • 


OAHB  identification  code: 
11-1037-0-1-152 


Grant  program: 
Yes 


No 


Type  of  account  or  fund: 

I     I       Annual 

Septemt}er30. 1994 
|Xl        Multi-year:  Septemt)er30. 1995 

(expiration  date) 
(Xj       No-Year 


Coverage: 


New  budget  authority........^ 

(P.L  103-87) 

Other  budgetary  resources. 

Total  budgetary  resources^. 


2.364.562.000 

418.050.660 

2.782.612.660 


Amount  to  be  deferred: 
Part  of  year. 

Entire  year.......... 


1.582.462.660  2/ 


Legal  authority  (in  addition  to  sec.  1013): 

X]     Antideficiency  /Vet 
1     Other 


Type  of  budget  authority: 

Appropriation 


j       I     Contract  authority 
Other 


Appropriation 


Economic  support  fund. 
Economic  support  fund. 
Economic  support  fund. 


Account  IdentiTication  Deferred 
Symbol                         Code                         Amount  Reported 

11X1037            11-1037-0-1-152              •  74.812,507 

113/41037            11-1037-0-1-152              *  343,088.153 

114^1037            11-1037-0-1-152  1.164.562.000 

*  1.582.462,660 

JUSTIFICATION:  This  account  provides  economic  and  countemarcotics  assistance  to  selected  countries  In  support 
of  U.S.  efforts  to  promote  stability  and  U.S.  security  interests  in  strategic  regbns  of  the  vwrid.  This  account  also 
includes  contributions  to  the  International  Fund  for  Ireland.   This  action  defers  funds  pending  review  and  approval 
of  specific  loans  and  grants  to  eligible  countries.  This  interagency  review  process  will  ensure  that  each  approved 
transaction  is  consistent  with  the  foreign  and  financial  policies  of  the  United  States  and  wiU  not  exceed  the  limits  of 
avayable  funds.  This  action  Is  taken  pursuant  to  the  /Vntidefidency  /Vet  (31  U.S.C.  1512). 

Estimated  Program  Effect  None 

Outlav  Effect:   f4one 


*    Revised  from  previous  report. 

1/  This  account  was  the  sut)ject  of  a  similar  deferral  in  FY  1993  (D93-1/V). 

2/  This  deferred  ahiount  has  been  reduced  to  $1 ,448,272.1 1 1  due  to  subsequent  releases. 
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Supplemental 


Report  Pursuant  to  Section 


Resciss  Lon 


This  report  updates 
transmitted  to  Congress  on 


Proposal  No.  D94-1,  which  was 
November  1,  1993, 


This  revision  affects  Funds 
International  Security  .. 

grants  and  increases  the  

$40,000,000  to  $65,562,000. 

reflects  an  increase  in 

the  military  assistance  procpram 


Assi  stance 
am>unt 


sav  .ngs 


Rescission  No.  94 -lA 


Report 
1012  of  Public  Law  93-344 


Appropriated  to  the  President, 
je.  Foreign  military  financing 
previously  reported  from 
This  increase  of  $25,562,000 

due  to  further  streamlining  of 
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R94-1A 

FUNDS  APPROPRIATED  TO  THE  PRESIDENT 
INTERNATIONAL  SECURITY  ASSISTANCE 
Foreign  military  financing  grants 

Of  the  funds  made  available  (including  earmarked  funds) 
under  this  heading  in  Public  Law  102-391  and  prior  appropriations 
acts,  $65,562,000  are  rescinded. 
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PROPOSEC 
R^rt  Pf  reuant 


AGENCY: 

Funds  Appropriated  to  the  President 

BUREAUf 

International  Security  Assistance 


Appropriations  Title  and  Symix>l: 

Foreign  military  financing  grants 
1141082 


OIMB  identification  code: 

11-1082-0-1-152 


Grant  program: 

[X]     Yes 


□     No 


Type  of  account  or  fund: 

fx]     Annual 
j     I     Multi-year: 
□     No-Year 


(expiration  dat ;) 


Rescission  Proposal  No.  R94-1A 


RESCISSION  OF  BUDGET  AUTHORITY 
to  Section  1012ofPX.  93-344 


New  budget  authority $ 

(P.L  103-87) 

Other  budgetary  resources..  $ 

Total  budgetary  resources...  $ 


3.149.279.000 


3.149.279.000 


Amount  proposed  for 

rescission 


$ 


65.562.000 


Legal  autttority  (In  addition  to  sec.  1012): 

[     I     Antideficiency  Act 
□     Other 


Type  of  tMidget  authority: 

fx]     Appropriation 
i     I     Contract  authority 
□     Other 


JUSTIFICATION:   *  This  account  provides  gr  int  funds  to  finance  sales  of  defense  articles,  defense  services,  and 
design  and  construction  services  to  foreign  cc  untries  and  international  organizations.  It  also  provides  funds  for  the 
military  assistance  program  and  for  counter-n  ircotics  activities.  The  Administration  proposes  to  streamline  the 
foreign  assistance  program,  including  the  tern  lination  of  outmoded  and  ineffective  activities.  The  budgetary 
resources  proposed  for  rescission  will  be  deri  -ed  from  recoveries  of  obligations  of  prior  year  appropriations. 


ESTIMATED  PROGRAM  EFFECT:    This  i 
by  rescinding  amounts  from  unexpended 


pro  >osal  would  reduce  assistance  programs  in  certain  recipient  countries 
balances. 


OUTLAY  EFFECT:    (in  thousands  of  dollars) 
1994  Outlay  Estimate 


Without 
Rescission 

4.112,362 


With 
Rescission 

4.051.840 


FY  1994 


-60,522 


"  Revised  from  the  previous  report. 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


-4.032 


-504 


-504 


R94-38 

FUNDS  APPRdPRIATED  TO  THE  PRESIDENT 

INTERNATIONAL  SECURITY  ASSISTANCE 

Military  assistance 

Of  the  funds  made  available  (including  earmarked  funds) 
under  this  heading  in  Public  Law  102-391  and  prior  appropriations 
acts,  $438,500  are  rescinded. 


4 
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Rescission  Proposal  No.  R94-38 


PROPOSED 
Report  PurftMlit  to 


RESCISSION  OF  BUDGET  AUTHORfTY 
Sietkm  1012  Of  P.L  d3>344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

International  Security  Assistance 


Appropriations  Title  and  Synit)ol: 

Military  assistance 
1141080    : 


0MB  Identification  code: 

11-1080-0-1-152 


Grant  program: 

[x]     Yes 


n     No 


Type  of  account  or  fund: 

fxl     Annual 
I     I     Multi-year: 
□     No-Year 


(expiration  date 


New  budget  authority.... $ 

Other  budgetary  resources..  $ 

Total  budgetary  resources...  $ 


Anwurrt  proposed  for 
rescission 


438.000 


Legal  authority  (in  addition  to  sec.  1012): 

rn     Antideficiency  Act 
□     Other 


Type  of  iHidget  authority: 

fx]     Appropriation 
J     I     Contract  authority 
□     Other  . 


JUSTIFICATION:  This  account  reflects  tranj  actions  from  prior  year  obligations  for  grants  to  finance  sales  of 
defense  articles,  defense  services,  and  desig  \  and  construction  services  to  foreign  countries  and  international 
organizations.  The  Administration  proposes  1  >  streamline  the  foreign  assistance  program,  including  the 
termination  of  outmoded  and  ineffective  activ  ies.  The  budgetary  resources  proposed  for  rescission  will  be 
derived  from  recoveries  of  obligations  of  prior  year  appropriations. 


ESTIMATED  PROGRAM  EFFECT:   This 

by  rescinding  amounts  from  unexpended  balances. 


pro  x>sal  would  reduce  assistance  programs  in  certain  recipient  countries 


OUTLAY  EFFECT:   (in  thousands  of  dollars) 


1994  Outlay  Estimate 


Without 
Rescission 

24.052 


With 
Rescission 

24,052 


FY  1994 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 
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R94-41 

DEPARTMENT  OF  AGRICULTtjRE 

RURAL  DEVEIX>PMENT  ADMINISTRATION  AND  FARMERS  HOME  ADMINISTRATION 

Rural  housing  insurance  fund  program  account 

Of  the  amounts  provided  under  this  heading  in  Public  Law 
103-111,  the  following  amounts  are  rescinded t  for  the  cost  of 
low-income  housing  section  502  direct  loans,  $1,515,000;  for  the 
cost  of  section  515  rental  housing  loans,  $12,443,000;  for  the 
cost  of  section  504  housing  repair  loans,  $1,204,000;  for  the 
cost  of  section  514  farm  labor  housing  loans,  $483,000. 
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PROPOSEI 


I  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Plirsuaiil  to  Sectlbn  td12  bf  PI^f»344 


AGENCY: 

Department  of  AqricuHure 


BUREAU:  Rural  Development  AdrnMstrati^n 
Farmers  Home  Administration 


Appropriations  title  and  symlml: 

Rural  housing  hsurance  fund  program 
1242081 


accotnt 


0MB  identification  code: 
12-2081-0-1-371 


Grant  program: 

n     Yes 


[X]     No 


Type  of  account  or  fund: 

[X]     Annual 
I     I     Multi-year: 
□     No-Year 


(expiration  date 


JUSTIFICATION:   This  appropriation  funds  the 
the  Federal  Credtt  Reform  Act  of  1990.  this  account 
loans  ot>lgated  and  loan  guarantees  committed|n 
as  administrative  expenses  of  this  program. 


This  proposal  reflects  the  fact  that  the  sut>sidy  bLdget  authority  appropriated 
necessary  to  ftmd  estimated  loan  levels  inciude< 
first  quarter  of  FY  1994.  In  some  cases.  sut>sid 
current  forecast  of  Treasury  (decount)  rates  for  |he 


ESTIMATED  PROGRAM  EFFECT:   Even  afte 


9,  No.  30  /  M(H)day.  February  14.  1994  /  Notices 


Rescission  Proposal  No.  R94-41 


and 


New  txidget  authority... 

(P.L  101-508  and  103-111) 
Other  budgetary  resources.. 

Total  budgetary  resources... 


1.189.524.000 

0 

$  1.169.524.000 


Amount  proposed  for 
rescission 


15.645.000 


Legal  authority  (in  addition  to 

n    AniideficiencyAct 
□    Other - 


.  1012): 


Type  of  budget  auttwrity: 

fxl     Appropriation 
I     I     Contract  auttiority 
□     Other 


^ural  housing  insurance  fund  (RHIF)  program  account.  As  required  by 
records,  for  this  program,  the  subsidy  costs  associated  with  drect . 
FY  1992  and  t>eyond  fmciuding  credit  sales  of  acquired  property),  as  well 


for  FY  1994  is  in  excess  of  amounts 
In  the  appropriations  act  due  to  the  re-estimate  of  subsidy  rates  for  the 
rates  are  neariy  half  of  those  assumed  in  the  Aprii  1 993  budget  The 
remainder  of  FY  1 994  is  for  fittie  change  In  the  rates. 


greater  than  those  estimated  in  the  FY  1 994  ap|  tropriations  act 
OUTLAY  EFFECT:   On  thousands  of  dollars): 


this  proposed  rescission,  total  RHIF  loan  obligations  should  be 


1994  Oullav  Estimate 


Without 
Rescission 

1.106.414 


With 
Rescission 

1.102.349 


FY1994 


-4.065 


Outlay  Changes 


FY  1995 


•9.000 


FY1996 


-1.660 


FY  1997 


-570 


FY  1998 


-263 


FY  1999 
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R94-39 


7135 


DEPARTMENT  OF  AGRICULTURE 

RURAL  DEVELOPMENT  ADMINISTRATION  AND  FARMERS  HOME  ADMINISTRATION 

Agricultural  credit  insurance  fund  program  account 

Of  the  amounts  provided  under  this  heading  for  the  cost  of 
credit  sales  of  acc[uired  property  direct  loans  in  Public  Law  103- 
111,  $5,094,000  are  rescinded. 
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Rtscission  Proposal  No.  R94-39 


PROPOSE  )  RESCISSION  OF  BUDGET  AUTHORITY 
Roptfrt  1  ^iffstnit  to  SiietlMi  1(H2  ifP^lp^ 


AGENCY: 

Department  of  Aflriculture 


BUREAU:     Rural  Developmenl  Adminis^ation  and 
Fanners  Home  Administration 


Appropriations  title  and  symbol: 

Aoricultural  credit  insurance  program 
1241140 


acccunt 


OMB  identification  code: 

12-1140-0-1-351 


Grant  program: 

D     Yes 


No 


Type  of  account  or  fund: 

fxl    Annual 
I     I     Multi-year: 
(~|     No-Year 


(expiration  dat  i) 


JUSTIFICATION:   This  appropriation  funds 
required  by  the  Federal  Credit  Reform  Act  o 
associated  with  the  direct  loans  ot)ligated  arid 
of  acquired  property),  as  well  as  administrat  t/e 


This  proposal  reflects  the  fact  that  the  subsi^ 
necessary  to  fund  estimated  loan  levels  incljided 
for  the  first  quarter  of  FY  1994.  In  some 
budget.  The  current  forecast  of  Treasury 
rates. 


cases 


ater 


ESTIMATED  PROGRAM  EFFECT:   Even 
than  those  estimated  in  the  FY  1994  appropKations 
decreased  by  $31  million,  resulting  in  a  pro-am 
level  of  $80  million. 

OUTLAY  EFFECT:   (in  thousands  of  dollar^) 

1994  Outlay  Estimate 


Without 
Rescission 

490.030 


With 
Rescission 

485.482 


FY  1994 


•4.548 


New  budget  authority. $  492.103.000 

(P.L  101-508  and  103-111) 

Other  budgetary  resources..  $  0 

Total  budgetary  resources...  $  492.103.000 


Amount  proposed  for 
rescission 


S.094.0QO 


Legal  authority  (bi  addition  to 

I     I    Antidefidency  Act 
□    Other 


.  1012): 


Type  of  iMidget  authority: 

[x1    Appropriation 
I     I    Contract  authority 
□     Other  ■ 


he  Agricultural  credit  insurance  fund  (ACIF)  program  account.  As 
1 990,  this  account  records,  for  this  program,  the  sutsidy  costs 
loan  guarantees  committed  in  FY  1992  and  beyond  Oncludinturedit 
'expenses  of  this  program. 


budget  authority  appropriated  for  FY  1 994  is  in  excess  of  amounts 
in  the  appropriations  act  due  to  the  re-estimate  of  subsidy  rates 
,  subsidy  rates  are  nearly  half  of  those  assumed  in  the  April  1993 
(discount)  rates  the  remainder  of  FY  1 994  is  for  little  change  in  the 


this  proposed  rescission,  total  ACIF  loan  obligations  should  be  greater 

act.  However,  credit  sales  of  acquired  property  would  be 
level  of  $93  million,  which  would  still  exceed  the  expected  program 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 
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R94-40 


DEPARTMENT  OF  AGRICULTURE 

RURAL  ELECTRIFICATION  ADMINISTRATION 

Rural  electrification  and  telephone  loans  program  account 


Of  the  amounts  provided  under  this  heading  in  Public  Law 
103-111,  the  following  amounts  are  rescinded:   for  the  cost  of  5 
percent  rural  electrification  direct  loans,  $3,383,000;  for  the 
cost  of  5  percent  rural  telephone  direct  loans,  $2,30X),000. 
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Rescission  Proposal  No.  R94-40 


PROPOSEC  RESCISSION  OF  BUDGET  AUTHORITY 
RapbrtPi  tiwMtb  Seciifm  1012  d^ 


AGENCY: 

Department  of  Agriculture 


BUREAU: 

Rural  Electrication  Administration 


Appropriations  title  and  symtwl: 

Rural  electrication  and  telephone  loans 
program  account  1/ 

1241230 


OMB  identification  code: 

12-1230-0-1-271 


Grant  program: 

n     Yes 


[X]     No 


Type  of  account  or  fund: 

fx]     Annual 
I     I     Multi-year: 
□     No-Year 


(expiration  date 


New  budget  authority.. 

(P.L.  101-508  and  103-111) 
Other  budgetary  resources- 
Total  budgetary  resources... 


120.920.000 

0 
120.920.000 


Amount  proposed  for 
rescission 


5.688.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     Antideficiency  Act 
□     Other 


Type  of  budget  authority: 

fxl     Appropriation 
I     I     Contract  authority 
□     Other 


JUSTIFICATION:   This  appropriation  funds   ie  Rural  electrication  and  telephone  loans  account.  As  required  by  the 
Federal  Credit  Reform  Act  of  1990,  this  acco  int  records,  for  this  program,  the  subsidy  costs  associated  with  direct 
loans  obligated  and  loan  guarantees  commitfed  in  FY  1992  and  beyond  (including  credit  sales  of  acquired  property),  as 
well  as  administrative  expenses  of  this  progri  tm. 


This  proposal  reflects  the  fact  that  the  subsic  i 
necessary  to  fund  estimated  loan  levels  indu  ied 
for  the  first  quarter  of  FY  1994.  In  some  casfs 
budget.  The  current  forecast  of  Treasury  (di 
rates. 


budget  authority  appropriated  for  FY  1994  is  in  excess  of  amounts 
in  the  appropriations  act  due  to  the  re-estimate  of  subsidy  rates 
,  subsidy  rates  are  neariy  half  of  those  assumed  in  the  April  1993 
>count)  rates  the  remainder  of  FY  1994  is  for  little  change  in  the 


ESTIMATED  PROGRAM  EFFECT:    Even  af  er  this  proposed  rescission,  total  REA  direct  loan  obligations  should  be 
greater  than  those  estimated  in  the  FY  1994  ippropriations  act,  except  for  5  percent  telephone  direct  loans.  The 
remaining  loan  level  for  this  category  of  direc  loans  should  be  sufficient  to  meet  expected  demand  ($30  million). 
The  1993  REA  loan  program  reforms,  enact^  after  the  appropriations  act,  eignificantly  changed  eligibility 
requirements. 


OUTLAY  EFFECT:    (in  thousands  of  dollars  : 
1994  Outlay  Estimate  


Without 
Rescission 

158,043 


With 
Rescission 

157.521 


FY  1994 


-522 


1/    A  separate  rescission  proposal  (R94-1 1 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


-1.271 


-1.121 


-764 


-505 


•751 


is  pending  for  this  account. 
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R94-42 


DEPARTMENT  OP  AGRICULTURE 

FOREIGN  ASSISTANCE  PROGRAMS 

Public  Lav  480  Prograa  account 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-111  for  Title  III,  $45,000,000  are  rescinded,  and  of  the 
amounts  made  available  for  ocean  freight  differential  costs, 
$4,600,000  are  rescinded. 
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PROPOSED 
'Report  Pursuant 


RESCISSION  OF  BUDGET  AUTHORITY 
to  SMtioii  1012  of  PJL  ts-da- 


AGENCY: 

Department  of  Anricutture 


BUREAU: 

Foreign  Assistance  Programs 


Appropriations  Title  and  Symbol: 
Public  Law  480  grants  -  Titles  I  (OFD).  II,  am 
12X2278 


OMB  IdentTication  code: 
12-2278-0-1-151 


Grant  program: 

FT]    Yes 


n     No 


Type  of  account  or  fund: 

I       1    Annual 
I       1    Multi-year: 
No-Year 


(expiration  ( ate) 


JUSTIFICATION:  This  account  includes  the 
(OFD).  Title  II,  and  Title  III.  Under  Title  II.  the 
grace)  to  developing  countries  that  have  market 


Under  Title  III,  the  Agency  for  International  De\|e1opment 
economic  development.  This  proposal  would 
Title  I  OFD  funds. 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT:  (in  thousands  of  dollars): 

1994  Outlay  Estimate  


Without 
Rescission 

1.282.019 


With 
Rescission 

1.276.019 


FY  1914 


-16.12 ) 


Rescission  Proposal  No.  R94-42 


III 


New  tMJdget  authority 

(P.L  103-111) 

Other  budgetary  resources.. 

Total  budgetary  resources.. 


$         1.147.580.000 
$         

$         1.147.580.000 


Amount  proposed  for 


rescission. 


49.600.000 


Legal  authority  (in  addition  to  sec.  1012): 

I    I    AntideliciencyAct 
□    Other 


Type  of  budget  authority: 

fx]    Appropriation 
I     I    Contract  authority 
□    Other 


r  on-credit  components  of  Public  Law  480:  Tide  I  ocean  freight  differential 
department  of  Agriculture  provides  concession  loans  (30  year  terms.  7  year 
development  potential. 


provides  food  grants  to  least  developed  countries  to  promote 
educe  $45  million  of  the  available  funds  for  Title  III.  and  $4.6  million  of 


Outlay  Changes 


FY  1995         FY  1996         FY  1997         FY  1998         FY  1999 
-30.500  -2.976  —  —  — 


V  R94-43 

DEPARTMENT  OP  AGRICULTURE 

FOREIGN  ASSISTANCE  PROGRAMS 

Public  Law  480  Program  account 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-111  for  the  cost  of  direct  credit  agreements,  including  the 
cost  of  modifying  credit  agreements,  $35,400,000  are  rescinded. 
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PROPOSED 
Report  Puriuant 


RESCISSION  OF  BUDGET  MJTHORITY 
to  Section  1012  of  PJ.  93-344 


AGENCY: 

Department  of  Agclculture 


BUREAU: 

Foreign  Assistance  Programs 


Appropriations  TMe  and  Symbol: 

Loan  subsidy 

12X2277 


OMB  identification  code: 
12-2277-0-1-151 


Grant  program: 

rxl     Yes 


□    No 


Type  of  account  or  fund: 

Annual 


I       I     Multi-year 
[XI     No-Year, 


(expiration  di  te) 


JUSTIFICATION:  As  required  by  the  Federal  dredlt 
program,  the  subsidy  costs  associated  with  the  (direct 
modifications  of  direct  loans  that  resulted  from 
program. 


Under  Trtle  I,  the  Department  of  Agriculture  provides 
interest)  to  developing  countries  that  have  agric  ultural 
portion  of  the  subsidy  costs  available  to  suppor 

ESTIMATED  PROGRAM  EFFECT:  None 

OUTLAY  EFFECT:   (in  thousands  of  dollars): 

1994  Outlav  Estimate  


Without 
Rescission 

437.958 


With 
Rescission 

417.780 


FY  1994 


-20,178 


Rescission  Proposal  No.  R94-43 


New  budgflft  authoiily 

(PJ..  103-1 11) 

Other  budgetary  resources.. 

Total  budgetary  resources... 


$            349.425.000 
$         

$  349.425.000 


Amount  proposed  for 
rescission 


35.400.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I    AntidefidencyAct 

□    Other 


Type  of  budget  authority: 

fx]    Appropriation 
I     I    Contract  authority 
□    Other 


Reform  Act  of  1990.  this  account  records,  for  the  P.L.  480 
loans  obligated  in  FY  1992  and  beyond  (including 
<  bligation  in  any  year),  as  v^ell  as  administrative  expenses  of  this 


concession  loans  (30  year  temf>s,  7  year  grace.  2  to  3  percent 
market  development  potential.  The  proposal  would  reduce  a 
Title  I  loans. 


Outlay  Changes 


FY  1995        FY  1996         FY  1997         FY  1998         FY  1999 
-13.098  -2.120  —  —  — 
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R94-44 

DEPARTMENT  OF  DEFENSE 

PROCUREMENT  ' 

Missile  procurement.  Army 

Of  the  funds  Aiade  available  under  this  heading  in  Public  Law 
103-139,  $48,000,000  are  rescinded. 


•  ! 
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Rescission  Proposal  No.  R9444 


PROPOSE  )  RESCISSION  OF  BUDGET  AUIHORITY 
Report  Pursuant  to  Section  1012  of  P.L  93-344 


AGENCY: 

Department  of  Defense 


BUREAU: 

Procurement 


Appropriation  titte  and  symbol: 
Missie  procurement,  Army 
214/62032 


0MB  identification  code: 
21-2032-0-1-051 


Grant  program; 

□    Yes 


[X]     No 


Type  of  account  or  fund: 

I     I     Annual 


-.i 


fxl     Multi-year;  Septemt)er  0. 1996 

(expiratiof  date) 
□     No-Year 


JUSTIFICATION:  This  account  provides  forjprocurement  and  modification  of  missiles.  Including  spare  parts  and 
accessories. 


The  FY  1994  Defense  Approp>ropriations  Ac 
dent  T0W2  missfles  to  meet  projected  con(bat 


OUTLAY  EFFECT:   fm  thousands  of  dollar^: 
1994  Outlay  Estimate  ■ 


1.508.428 


New  budget  author^..........  $ 

(P.L.  103-139) 

Ottier  budgetary  resources. .  $ 

Total  budgetary  resources...  $ 


1. 094.009.000 

194.900.000 

1388.909j000 


Amount  proposed  for 
rescission 


48.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I    Antideficier>cy  Act 
□     Other 


Type  of  budget  authority: 

fxl    Appropriation 
I    I    Contract  authority 
□     Other 


provided  $48  million  for  T0W2  missies.  The  Army  already  has  suffi- 
and  training  requirements  weB  into  the  rtext  century. 


ESTIMATED  PROGRAM  EFFECT:   The  a|ility  of  the  Army  to  accomplish  its  mission  vmmM  not  be  affected  by  this 
rescission  proposal. 


Outlay  Changes 


Without  With 

Rescission  Rescission      FY  19^         FY  1995         FY  1996         FY  1997         FY  1998         FY  1999 


1.504.348         -4.06  3  -15.120  -19.728 


-5.760 


-2.592 


-286 
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R94-45 


DEPARTMEirr  OF  DEFENSE 

PROCUREMENT 

Aircraft  procurement.  Navy 


Of  the  funds  made  available  under  this  heading  in  Public  Lav 
103-139,  $51,700,000  are  rescinded. 
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Rescission  Proposal  No.  R94^ 


PROPOSEI I  RESaSSiON  OF  BUDGET  AUTHORITY 
ReiKMtlf  jwiiiittlo  SeeHoii  ««i2  01^^^ 


AGENCY: 

Department  o!  Defense 
BUREAU: 

Procurement 


Appropriation  title  and  symbol: 

Aircraft  procurement.  Navy 
174/61506 


0MB  identification  code: 

17-1 506-0-1 -051 


Grant  program: 

n     Yes  [X]     No 


Type  of  account  or  fund: 

rn     Annual 


[xl     Multi-year:  September 
□     No-Year 


(expiratio  1  date) 


New  budget  authority 

(P.L.  103-139) 
Other  budgetary  resources- 
Total  budgetary  resources- 


Amount  proposed  for 
rescission 


$ 
$ 
$ 

5.694.420.000 

1 
7.100.000 

5.701.520.000       ' 

$ 

i 
51 .700.000      ^ 

Legal  autiiority  (in  addition  to  sec.  1012): 

I     I     Antideficiency  Act 
□     Other 


30, 1996 


Type  of  budget  autiiority: 

[xl     Appropriation 
I     I     Contract  authority 
□    Other 


or  procurement  and  modification  of  aircraft,  Including  spare  parts  and 


JUSTIFICATION:   This  account  provides 
accessories. 

The  Department  has  determined  that  its  iflventory  of  SH-60B  helicopters  will  be  sufficient  to  support  Navy 
requirements  without  procuring  additional  helicopters  in  FY  1995  and  subsequent  years.  The  $27.2  mHlion 
appropriated  in  FY  1994  for  advance  pro4jrement  of  long  lead  time  material  for  SH-60B  helicopters  in  FY  1995  is  no 
longer  required. 

The  FY  1994  Defense  Appropriations  Act  also  provided  $24.5  million  for  advance  procurement  of  long  lead  time 
material  for  the  FY  1995  procurement  of  iH-60F  helicopters.  The  Navy  plans  to  convert  all  of  its  SH-60Fs  to 
SH-60RS  or  HH-60HS  to  reduce  the  numl  er  of  helicopters  types.  No  further  SH-60Fs  will  be  procured,  and  the 
advance  procurement  funds  are  no  longe  required. 

ESTIMATED  PROGRAM  EFFECT:    Thi  ability  of  the  Navy  to  accomplish  its  mission  would  not  be  affected  by  this 
resdssion  proposal. 


OUTLAY  EFFECT:   (in  thousands  of  dol  ars) 


1994  Outlay  Estimate 


Without 
Rescission 

6.257.269 


With 
Rescission      FY  1 394         FY  1995  FY  1996 


6.250,806 


Outlay  Changes 


FY  1997 


FY  1998 


FY  1999 


-6  463         -16.079 


-16,389 


-7.341 


-2.895 


-1.293 
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R94-46 

DBPARTMEWT  OP  DEFENSE 

HiOCUREMENT 

Shipbuilding  and  conversion.  Navy 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-139,  $50,000,000  are  rescinded. 


i 
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Rescission  Proposal  No.  R94-46 


PROPOSED 
Report 


I  £SCtSSION  OF  BUDGET  AUTHORITY 
Pui^uant  to  Section  1012  of  PX.  93*344 


AGENCY: 

Department  of  Defense 


BUREAU: 

Procurement 


Appropriation  title  and  symbol: 

SNpbuPding  arnl  conversion,  Navy 
174/81611 


0MB  identification  code: 
17-1611-0-1-051 


Grant  program: 

n     Yes 


No 


Type  of  account  or  fund: 

I     1     ArwKial 


[xl     Multi-year:  September  30. 

(expiration 
□     No-Year 


998 


dae) 


New  budget  authority 

(P.L.  103-139) 

Other  tKidgetary  resources. 

Total  budgetary  resources.. 


$  4.183.775.000 

$  745.991.119 

$  4.929.766.119 


Amount  proposed  for 
rescission 


50.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     AntidefidencyAct 

□     Other 


Type  of  budget  auttKMity: 

fxl     Appropriation 
I     1     Contact  authority 
□     Ottier 


JUSTIFICATION:   This  account  provides  for  th< 
parts  and  accessories. 


procurement  and  modification  of  ships  and  submarines,  including  spare 


The  FY  1994  Defense  Appropriations  Act  provided 
biousship.  However,  the  FY  1 995  tHJdget  does 
FY  1994  is  not  needed. 


$50  million  for  advance  procurement  for  a  seventh  LHD  amphi- 
not  fund  the  LHD-7.  As  a  result,  the  $50  million  appropriated  in 


ESTIMATED  PROGRAM  EFFECT:    The  ability 
rescission  proposal. 

OUTLAY  EFFECT:   fm  thousands  of  dollars): 

1994  OuMay  Estimate  

Without 
Rescission 

9.766,865 


of  the  Navy  to  accomplish  its  mission  would  not  be  affected  by  this 


With 
Rescission      FY  1994 


OutiayCtwinges 


FY  1995         FY  1996 


FY  1997 


FY1998 


FY  1999 


9.764.365       -2.500 


-7,750 


-10,200 


-9,700 


-7,600 


-6,300 


R94-47 


DEPARTMENT  OF  DEFENSE 

PROCUREMENT 

Aircraft  procurement/  Air  Force 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
102-396,  $105,600,000  are  rescinded. 


7150 


Federal  Keffster  I  Vol. 


59,  No.  30  /  Monday,  February  14«  1994  1  Notices 


PROPOSED 
Report 


tESCiSSION  OF  BUDGET  AUTHORITY 
Pu  suant  to  SadkNi  4012«r#X.t»3«4 


AGENCY: 

Department  of  Defense 


BUREAU: 
Procurement 


Appropriation  title  and  symbol: 
Aircraft  procurement.  Air  Force 
573/53010 


OMB  identification  code: 
57-3010-0-1-051 


Grant  program: 

□    Yes  [xj    No 


Type  of  account  or  fund: 

□    Annual 


Rescission  Proposal  No.  R94-47 


fxl     Multi-year:  September  30. 


□     No-Year 


(expiration  d)  te) 


1995 


New  txjdget  authority 

{PJl.  102-396) 

Other  budgetary  resources. 

Total  budgetary  resources... 


%  0 

$  6.002.953.499 

$  6.Q02.953.499 


Amount  proposed  for 


resctssion. 


105.600.000 


Legal  authority  (in  addition  to 

I     I     AntidefidencyAct 
□     Other 


.  1012): 


Type  of  budget  authority: 

fxl    Appropriation 
I     I     Contract  authority 
□     Other 


JUSTIFICATION:   This  account  provides  proqirement  and  modification  of  aircraft,  including  spare  parts  and 
accessories. 

The  FY  1993  Defense  Appropriations  Act  provided  $12.8  million  for  procurement  of  the  Advanced  Tactical  Airt>ome 
Reconnaissance  System  (ATARS).  The  ATAifS  program  was  terminated  during  FY  1993.  These  funds  are  no  longer 
re<pred. 

The  FY  1993  Defense  Appropriations  Act  provjded  $92.8  million  for  C-135  modifications-either  re-engining  RC-135 
or  KC-1 35  aircraft   The  KC-1 35  and  RC-1 35 
not  cost  effective.  These  funds  are  excess  to 


e-eng'me  programs  were  terminated  in  FY  1993  because  they  were 
ogram  requirements. 


" 


ESTIMATED  PROGRAM  EFFECT:    The  abifty  of  the  Air  Force  to  accomplish  its  mission  would  not  be  affected  by 
this  rescission  proposal. 


OUTLAY  EFFECT:   On  thousands  of  dollars): 
1994  OuMay  Estimate  


Without 
Rescission 

10.492,161 


With 
Rescission      FY  1994 


10,488.565       -3,696 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


-24,394 


-39.178 


-19,853 


-10,454 


-4,224 


R94-48 


DEPARTMENT  OF  DEFENSE 

RESEARCH,  DEVELOPMENT,  TEST,  AND  EVALUATION 

Research,  development,  test,  and  evaluation,  Defense-wide 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-139,  $50,000,000  are  rescinded. 
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Rescission  Proposal  No.  R94-48 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Piirsuant  to  Section  1012  <rPX;  93-314 


AGENCY: 
Department  of  Defense 


BUREAU: 

Research,  Devetopment,  Test,  and  Evaluatidn 


Appropriation  title  and  symbol: 

Research,  development,  test,  and  evaluatior 
Defense-wide 

974/50400 


0MB  identification  code: 
97-0400-0-1-051 


Grant  program: 

□     Yes 


[x]     No 


Type  of  account  or  fund: 

I     1     Annual 


fxl     Multi-yeaf:  September  3(  ,1995 


□     No-Year 


(expiration 


ite) 


New  budget  authority 

(PL  103-139) 

Other  budgetary  resources. 

Total  tMJdgetaiy  resources. . 


8.760.050.000 

266.380.000 

9.026.430.000 


Amount  proposed  for 
rescission 


50.000.000 


Legal  authority  (in  addition  to  sec  1012): 

I     I     AntidefidencyAct 
□     Other 


Type  of  budget  authority: 

[xl     Appropriation 
I     I     Contract  authority 
□     Other 


JUSTIFICATION:   This  account  provides  for  I  \e  research  and  development  requirements  of  the  Department  of  Defense 
that  are  not  funded  t>y  the  Army,  Navy,  or  Air   orce. 

The  FY  1 994  Defense  Appropriations  Act  pro\  Ided  $60  million  for  the  Advanced  Research  Projects  Agency  to  continue 
development  of  medkim  launch  vehicles,  of  w  lich  $50  million  is  proposed  for  rescission.  The  FY  1 995  buc^t  request 
does  not  include  any  funding  to  continue  medium  launch  vehicle  development 

ESTIMATED  PROGRAM  EFFECT:  The  De||artmenf s  abity  to  accompRsh  its  mission  successfully  wiH  not  be  affected 
by  this  rescission  proposal. 


OUTLAY  EFFECT:   fm  thousands  of  dollars) 


Wittraut 
Rescission 

9,474.316 


With 
9,450,716 


FY  1994 


-23,60( 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


-19.400 


-4.950 


-750 


-750 


-200 
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R94-49 


DEPARTMENT  OF  ENERGY 

ENERGY  PROGRAMS 

Energy  supply,  research  and  development  activities 


Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-126,  $10,000,000  are  rescinded. 


1 
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PROPOSED R 
Report  Pura 

Rescission  Proposal  No.  R94-49 

ESCISSION  OF  BUDGET  AUTHORITY 
uant  to  Section  1012  oTPX.  93444 

AGENCY: 

Department  of  Energy 

New  tMJdaet  authority. $        3.219.410.000 

(P.L  103-126) 

Other  tHJdaetarv  resources..          S        1.657.675.341 

Total  tHJdaetarv  resources...          S        4.877.085.341 

I 

BUREAU: 

Energy  Programs 

Appropriation  title  and  syinl>ol: 

Energy  supply,  research  and  development 
activities  1/ 

89X0224 

Amount  proposed  for 
rescission S             10.000.000 

0MB  identification  coda: 
8W)224-0-1-271 

Legal  authority  (in  addition  to  sec.  1012): 

1    1    AntideficiencyAct 
1    1    Other 

Grant  program: 

□    Yes                [X]    No 

Type  of  account  or  fund: 

1     1    Annual 
1         Multi-vear 

Type  of  budget  autliority: 

1  X|    Appropriation 
1    1    Contract  authority 
r~l    other 

(expiration  date) 
{X|    No-Year 

JUSTIFICATION:  The  Energy  supply,  researcf 
expenses,  capital  equipment,  and  construction  | 
energy  technologies.  The  purpose  is  to  develop 
technologies.     . 

This  proposal  would  eliminate  funding  for  the  lai 
program,  for  which  funds  were  added  in  FY  199 
Energy  program.  The  SMES  program  would  coi 
Nuclear  Agency  to  develop  SMES  as  part  of  a  t 

and  development  activities  account  provides  funds  for  operating 
rejects  associated  with  research  and  development  of  various 
new  energy  technologies  and  improve  existing  energy 

ge-scale  Superconducting  Magnetic  Energy  Storage  (SMES) 
1  in  the  Energy  Storage  activity  within  the  Solar  and  Renewable 
tinue  technology  efforts  previously  funded  within  the  Defense 
OD  "Star  Wars"  directed-energy  weapon  system.  DOOhasnot 

I 

requested  funds  for  the  SMES  activity  in  recent  years.  The  program  is  presented  as  a  dual-use  technology  with 
defense  and  utility  appKcations.  but  the  current  program  has  no  commercially  viable  prospects  in  the  utility  industry. 

ESTIMATED  PROGRAM  EFFECT:  The  Deparfment  of  Energy's  ability  to  accomplish  its  nf>ission  successfully  would 
not  be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:   (in  thousands  of  dollars): 
1994  Outlay  Estimate  ' 


Without 
Rescission 

3.102.836 


With 
Rescission 

3.098.336 


FY  1994 


-4,500 


1/     A  separate  rescission  proposal  (R94-25)  is  pending  for  this  account 


Outlay  Changes 


FY  1995         FY  1996         FY  1997         FY  1998         FY  1999 


-4.000 


-1.499 


R94-50 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

HOUSING  PROGRAMS 

Homeownership  and  opportunity  for  people 
every%ihere  grants  (HOPE  grants) 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
102-389  and  Public  Law  102-139,  $66,000,000  are  rescinded;  of 
which  $34,000,000  shall  be  from  amounts  earmar)ced  for  the  HOPE 
for  Public  and  Indian  Housing  Homeownership  Program  and 
$32,000,000  shall  be  from  the  amounts  earmarked  for  the  HOPE  for 
Homeownership  of  Multifamily  Units  Program. 


V 
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Rescission  Proposal  No.  R94-50 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pk  rsuant  to  Section  1012  or  PJ^  t3444 


AGENCY: 

Department  of  Housinfl  and  Urban  Develop4ent 


BUREAU: 

Housinfl  Programs 


Appropriation  title  and  symbol: 

HomeownefshqD  and  opportunity  for  people 
everywhere  grants  (HOPE  grants) 
86X0196 


0MB  identification  code: 
86-0196^1-604 


Grant  program: 

[X]    Yes 


D    No 


Type  of  account  or  fUnd: 

i     I     Anruial 
(     I     Multi-year: 
[x]     No-Year 


(expiration  date) 


JUSTIFICATION:   The  Homeownership  and 
homeownersh^  opportunities  Ihat  are  affordabte 
homeownership  from  public  and  Indian  housing 
held  single-famiy  properties  in  HOPE  3.  HOP 
rehabilitation,  mortgage  subsidies,  security  measures 


New  budget  authority. $  109.190.000 

(P.L.  103-124) 

Other  budgetary  resources..  $  178.339.078 

Total  budgetary  resources...  $  287.529.078 


Amount  proposed  for 
rescission , 


66.000.000 


Legal  authority  (in  addition  to  sec  1012): 

r~1    AntideficiencyAct 
I     I     Other  


Type  of  budget  authority: 

fxl    Appropriation 
I     I    Contract  authority 
□     Other 


4 


importunity  for  People  Everywhere  (HOPE)  program  provides 
for  low-mcome  families.  Units  would  be  converted  to 
properties  in  HOPE  1,  from  FHA-insured  and  government-owned  or 
[  grants  would  be  used  for  property  acquistion  where  appropriate, 
.  operating  reserves,  and  technical  assistance. 


Unresen^ed  balances  of  FY  1993  and  prior  yea  r  funding  is  proposed  for  rescission  from  the  HOPE  for  Pubfic  and  Indian 
Housing  Homeownership  Program  and  the  HC  PE  for  Homeownership  of  Multi-family  Units  Program. 

ESTIMATED  PROGRAM  EFFECT:  AvailabilH  r  of  funds  is  reduced  for  the  HQPE  program. 


OUTLAY  EFFECT:   (in  thousands  of  doHars): 
1994  OuHav  Estimate  .^__^__ 


Without 
Rescission 

68.037 


With 
Rescission 

68,037 


FY  1994 


Outtay  Changes 


FY  1995         FY  1996 


-13,200 


-16.500 


FY  1997 


-13,200 


FY  1998         FY  1999 


^,200 


-9,900 
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R94-51 


DEPARTMENT  OF  STATE 

ADMINISTRATION  OF  FOREIGN  AFFAIRS 

Buying  power  maintenance 


Of  the  balances  in  the  Buying  power  maintenance  account, 
$8,800,000  are  rescinded. 
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PROPOSED 
Report 


RESC  SSION 


Pursuant 


AGENCY: 

Department  of  State 


BUREAU: 

Administration  of  Foreign  Affairs 


Appropriations  title  and  symlMl: 

Buying  power  maintenance 
19X0524 


0MB  identirication  code: 
19-0524-0-1-t53 


Grant  program: 

nn   Yes 


[X] 


No 


Type  of  account  or  fund: 

[       I       Annual 
{       I       Multi-year 
Fxl       No-Year 


(expiration  da  e) 


I  die 


JUSTIFICATiON:  This  account  is  available  to 

tions  unanticipated  in  the  budget.  Any  gains 

future  losses.  Ttiis  proposed  rescission  would  t^educe 


ESTIMATED  PROGRAM  EFFECT;  None 


OUTLAY  EFFECT:    fm  thousands  of  doBars): 


1994  Outlav  Estimate 


Wittiout 
Rescission 


With 
Rescission 


FY 


59.  Na  30  /  Monday.  February  14.  1994  /  Notices 


Rescission  Proposal  No.  R94-S1 


OF  BUDGET  ACtHORITY 
to  Uctkm  1Mf2  off  P4^  t»-9«t 


New  budget  auttiority. 


Otiier  budgetary  resources.    $        18.828.000 
Total  budgetary  resources..    $        18.828.000 


Amount  proposed  for 
rescission. 


8.800.000 


Legal  authority  (in  addition  to  sec.  1012): 

(     I       Antidefidency  Act 

□       Other  __^ 


Type  of  budget  authority: 

[xl       Appropriation 
[     I       Contract  authority 
□  •     Other 


tffiset  losses  due  to  exchange  rate  and  overseas  wage  arnl  price  fluctua- 
to  fluctuations  wilt  be  merged  with  this  account  to  be  available  to  offset 
accumulated  balar>ces  in  the  account. 


Outlay  Changes 


1994     FY  1995      FY  1996       FY  1997       FY  1998      FY  1999 


Rescission  No.    94-32A 


Supplemental  Report 
Report  Pursuant  to  Section  1012  of  Public  Law  93-344 


This  report  updates  Rescission  Proposal  No.   094-32,   which  was 
transmitted  to  Congress  on  November  1,    1993. 

This  revision  to  a  rescission  of  the  Department  of 
Transportation,    Federal  Highway  Administration,    Highway 
demonstration  projects  decreases  the  amount  previously  reported 
from  $187,827,288   to  $174,969,000.      This  decrease  of  $12,858,288 
reflects  projects  that  were  obligated  before  the  funds  could  be 
withheld  from  obligation. 
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DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  HK^HWAY  ADMINISTRATION 


Of  the  funds  made  ava 
not  under  construction,  and 
appropriation  act  and  that  a 
authorized,  $174,968,734  are 
rescission  shall  not  apply 
under  section  125  of  title 
further.  That  the  term  "not 
project  for  which  a  construe 
construction  has  not  been 
or  other  contracting  authori 
pro j  ect ,  regardless  of 
preliminary  engineering  or 
incurred . 


il  !ible 


whethi  sr 


for  highway  projects  that  are 
that  were  funded  pxirsuant  to  &n 
:  no  time  ha'v6  been  separately 
rescinded;  Provided ^  That  this 
any  emergency  relief  project  funded 
,  United  States  Code;  Provided 
inder  construction"  refers  to  a 
ion  contract  for  physical 

by  the  State,  local  government, 
y  having  responsibility  for  the 
other  obligations  such  as 
environmental  studies  have  been 


t> 
2  ) 


aw  irded 


R94>32A 
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Rescission  Proposal  No.  R94-32A 


PROPOSED  RESCiSSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L.  93-^344 


AGENCY: 

Department  of  Transportation 


BUREAU: 

Federal  Hiqhwav  Administration 


Appropriations  title  and  symbol: 

IHigtiway  demonstration  projects 

69X9972 

69X9911 


0MB  Identification  code: 

69-9972-0-7-401 
69-9911-0-1-401 


Grant  program: 

[x]     Yes 


n     No 


Type  of  account  or  fund: 

I     I     Annual 
I     I     Multi-year: 
[x]     No-Year 


(expiration  date) 


New  Ixjdget  authority $ 

(P.L  103-122) 

Other  budgetary  resources. .  $ 

Total  txidgetary  resources...  $ 


153.302.040  ' 

882.726.763  * 

1,036,028,803' 


Amount  proposed  for 
rescission $ 


174.968.734  ' 


Ugal  authority  (in  addition  to  sec.  1012): 

I     I     Antidefidency  Act 
□     Other 


Coverage: 


Type  of  budget  authority: 

fx]     Appropriation 
I     I     Contract  authority 
D    Other 


Appropriation 


Account 
Symtwl 


Miscellaneous  highway 

tojst  funds 69X9972 

Miscellaneous  appropriations. .     69X991 1 


0MB 
identification 
Code 


69-9972-0-7-401 
69-9911-0-1-401 


% 
$ 


Rescission 
Amount  Proposed 

42.148.000 
132.820.734 


174.968.734 


JUSTIFICATION:   This  proposal  would  rescind  all  unol)ligated  balances  for  unauthorized  highway  demonstration 
projects  that  are  not  under  constnjction.  Such  highway  projects  should  compete  for  funds  through  the  normal 
allocation  and  planning  processes  within  the  Federal-aid  highways  grants  program. 

In  Its  reports.  GAO  has  found  project  completion  costs  will  greatly  exceed  authorized  Federal  and  State 
contributions,  and  that  State  officials  are  uncertain  where  they  will  find  more  funding.  No  Federal  provisions  allow 
for  canceling  or  redirecting  funds,  nor  can  the  States  redirect  demonstration  funds  to  other  transportation  projects. 
The  proposed  rescission  of  these  funds  is  in  accordance  with  the  recommendations  of  the  Vice  Presidents 
National  Performance  Review. 


Revised  from  the  previous  report. 
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ESTIMATED  PROGRAM  EFFECT:     If  the 
funding  at  the  State  level  for  available  State 


>tates  choose  to  pursue  these  projects,  the  projects  must  compete  for 
and  Federal  highway  funding  allocations. 


•  OUTLAY  EFFECT:   (in  thousands  of  dolla  s) 


1994  Outlay  Estimate 


Without 
Rescission 

338,022 


With 
Rescisston 

326,357 


FY  1994 


-11,665 


•    Revised  from  the  previous  report. 
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Rescission  Proposal  No.  R94-32A 


Outljfy  Changes 


FY  1995  FY  1996  FY  1997  FY  1998  FY  1999 


-30,328 


-44,325 


-39,660 


-25,662 


-13.997 
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R94-55 


DEPARTMENT  OF  TRANSPORTATION 

FEDERAL  RAILROAD  ADMINISTRATION 

Railroad  research  and  development 


Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-122,  $17,000,000  are  rescinded. 
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PROPOS 
Re 


port  >ursi 


AGENCY: 

Department  of  Transportation 


BUREAU: 

Federal  Railroad  Administration 


Appropriations  title  and  symbol: 
Railroad  research,  and  development 
69X0745 


0MB  identification  code: 
69-0745-0-1^01 


Grant  program: 

n    Yes 


[X]     No 


Type  of  account  or  fund: 

,  n    Annual 
i     I     Muithyean 
H    No-Year 


(expiration  da  e) 


JUSTIFICATION:  This  appropriation  fiinds 
and  technology  support  for  rail  safety  rulenr  aking 
conventional  railroads  and  new  high-speed  gi 
(maglev). 


59,  No.  30  /  Monday,  February  14.  1994  /  Notices 


Rescission  Proposal  No.  R94-55 


0  RESCISSION  OF  BUDGET  AUTHORITY 
uant  to  Section  1012  of  P.L  93-344 


New  txidget  authority. $ 

(P.L.  103-122) 

Other  budgetary  resources..  $ 

Total  budgetary  resources...  $ 


37.613.000 

8.549.739 

46.162.739 


Amount  proposed  for 
rescission 


17.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

1     I    Antidefidency  Act 
□    Other 


Type  At  budget  authority: 

fx]    Appropriation 
I    I    Contract  authority 
□    Other. 


the  Railroad  research  and  development  (R&D)  program  to  provide  science 

and  enforcement  and  to  stimulate  technological  advances  in 
uided  ground  transportation  technology,  including  magnetic  levitation 


This  proposal  would  rescind  $17  million  of  1 20  million  appropriated  for  maglev  research  and  analysis.  The  National 
Maglev  Initiative  has  completed  its  study  of  he  technical  and  market  feasibility  of  maglev.  and  the  Administration  is 
proposing  a  new  program  in  FY  1995  In  Ne  i  Generation  High-Speed  RaH.  In  light  of  this  new  program.  $17  milGon  is  not 
needed  In  FY  1994  for  maglev  research  an<  I  analysis.  Remaining  balances  will  be  used  to  initiate  a  market  feaslbJRty 
study  of  high-speed  ground  transportatron  <  ailed  for  in  ISTEA  and  to  continue  study  of  relevant  maglev  issues. 

ESTIMATED  PROGRAM  EFFECT:   The  p  oposed  rescission  would  reduce  research  in  maglev  In  FY  1994. 


OUTLAY  EFFECT:   (In  thousands  of  dollar^) 
1994  Outlay  Estimate  


Without 
Rescission 

45.289 


With 
Rescission 

35,089 


FY  1994 


-10.200 


Outlay  Changes 


FY  1995         FY  1996         FY  1997 


FY  1998 


FY  1999 


-3,400 


-1.700 


-1.700 
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R94-56 


DEPARTMENT  OF  TRANSPORTATION 

FEDERAL  AVIATION  ADMINISTRATION 

Grants-in-aid  for  airports 
(Airport  and  airway  trust  fund) 


Of  the  available  balances  under  this  heading,  $488,200,000 
are  rescinded. 
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Rescission  Proposal  No.  R94-56 


PROP06IO  RESCISSION  OF  BUDGET  MrrHOMTY 
Report  I  'ursttint  to  SeetibJilOff  ofPi^i^^      -vr 


A6ENCY: 

Department  of  Transportation 


BUREAU: 

Federal  Aviation  Administration 


Appropriation  title  and  symboh 

Grants-in-aid  for  airports  (Airport  and 
airway  trust  fund) 

69X8106 


0MB  identification  code: 

69-8106-0-7-402 


Grant  program: 

□     Yes 


(3     No 


Type  of  account  or  fund: 

f     I    Annual 
r~]     Multi-year 
[X]     No-Year 


(expiration  dal  ») 


New  budget  authoitty..__ 

(Pi^  103-122) 

Other  budgetary  resources.. 

Total  budgetary  resources.. 


$  1.690.000.000 
$  1.092.409.673 
$         2.782.40Q.673 


Amount  proposed  for 
rescission „ 


488.200.000 


Ugal  authority  (in  addition  to  sec.  1012): 

I     I     AntideficiencyAct 
D    Other 


Type  of  budget  authority: 

[    I    Appropriation 
fx]    Contract  authority 
□    Other 


JUSTIFICATION:   The  Airport  and  Airvvay  lAiprovement  Act  of  1982.  P.L  97-248.  as  amended,  provides  for  airport 
improvement  grants  that  emphasize  capacnr  development,  safety,  and  security  needs.  This  proposal  would  rescind 
a  portion  of  the  unobligated  contract  authori  y  that  Is  not  available  for  obfigation  due  to  limitations  on  obligations  in 
annual  appropriation  acts. 

This  rescission  assumes  that  ttie  Congress  wll  enact  the  necessary  reauthorization  legistation  prior  to  action  on  this 
proposal. 

ESTIMATED  PROGRAM  EFFECT:  The  pr{)posed  rescissiGn  would  not  affect  the  Federal  Aviation  Administration's 
ability  to  accomplish  its  mission. 


OUTLAY  EFFECT:   fin  thousands  of  dollar^):  None 
1994  Outlay  Estimate  _^__ 


Without 
Rescission 

1.850.200 


With 
Rescission 

1.850.200 


FY  1994 


Outlay  Changes 


FY  1995 


FY199e 


FY  1997 


FY  1998 


FY  1999 
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R94-57 


DEPARTMENT  OF  TRANSPORTATION 

COAST  GUARD 

Operating  expenses 


Of  the  funds  made  available  under  this  heading  in  Public  Law 
102-368,  $5,000,000  are  rescinded. 
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Rescission  Proposal  No.  R94-S7 


PROPOS  O  RESCISSION  OF  BUDGET  AimiORrTV 
Report  'ursuant  to  Section  1012  of  PX.  $3444 


AGENCY: 

Department  of  Transportation 


BUREAU: 
Coast  Guard 


AppropriaCiOR  tMe  and  symbol: 

Operating  expenses 

693//40201      6940201 
69X0201 


0MB  identification  code: 
69-0201-0-1-999 


Grant  program: 

n     Yes 


[X]     No 


Type  of  account  or  find: 

fxl    Annual 

fxl     Mutti-year:       September  3' 

(expiration  da 

fx]     No-Year 


1994 


e) 


New  budiget  autfiorty $ 

(P^  103-122  and  103-139) 

Other  budgetary  resources..  $ 

Total  budgetary  resources.^  $ 


2.534.520.000 

150.918.420 

2.685.438.420 


Amount  proposed  for 
rescission 


5.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I    Antidefidency  Act 
□    Other . 


Type  of  budget  authority: 

fx]     Appropriation 
[     I     Contract  authority 
□     Other 


JUSTIFICATION:   Funds  were  provided  to  his  account  under  a  supplemental  appropriation  (P.L.  102-368)  for  an 
additional  amount  for  Operating  expenses  to  cover  the  incremental  costs  arising  from  the  consequences  of 
Hurricane  Inilci.  Actual  costs  have  been  be  3w  the  amount  expected  to  be  needed  at  the  time  of  enactment  of  the 
supplemental  appropriations,  resulting  in  th  s  rescission  proposal. 


ESTIMATED  PROGRAM  EFFECT:   The  i 
accomplish  its  mission. 


p  oposed  rescission  vrautd  not  affect  the  U.S.  Coast  Guard's  ability  to 


OUTLAY  EFFECT:   On  thousands  of  dollar^):  None. 
1994  Outlay  Estimate 


Without 
Rescission 

2,605.716 


With 
Rescission 

2,605.716 


FY  1994 


Outlay  Changes 


FY  1995         FY  1996 


FY  1997 


FY  1998 


FY  1999 
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R94-58 


DEPARTMEHT  OF  TRANSPORTATION 

COAST  GUARD 

Accpilsition,  construction,  and  improvements 


Of  the  funds  made  available  under  this  heading  in  Public  Lav 
102-368,  $2,000,000  are  rescinded. 
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PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Riifsuant  to  Section  1012  of  Pi^  93-344 


AGENCY: 

Department  of  Transportation 


BUREAU: 

Coast  Guard 


Appropriations  title  and  symbol: 

Acquisition,  construction,  and  improvemen 

692/40240  693/70240  693/50240  692i60240 
694/80240  694/60240  691/50240  6904l0240 
69X0240 


OMB  identification  code: 

69-0240-0-1-999 


Grant  program: 

D     Yes 


[x]     No 


Type  of  account  or  fund: 

I     I     Annual 

fx]     Multi-year: 
[X]     No-Year 


Septemt)er 
September 
September 
September 
Septemt)er 


3C. 
3(. 
3C. 
30. 
3C. 


(expiration  da  3s) 


JUSTIFICATION:  This  appropriation  funds Jhe 
provides  for  the  major  acquisition,  construct  )n 
resources,  shore  units,  and  aids-to-navigatiqn 
Supplemental  Appropriations  Act  (P.L.  102 
consequences  of  Hurricane  Andrew  and  Hurricane 
be  needed  at  the  time  of  enactment  of  the 
unobligated  balances.  The  remaining  balaices 
provided. 


OUTLAY  EFFECT:   (in  thousands  of  dollarf) 
1994  Outlay  Estimate  


Without 
Rescission 

316.929 


With 
Rescission 

316.929 


FY  1994 


59.  No.  30  /  Monday.  February  14.  1994  /  Notices 


Rescission  Proposal  No.  R94-58 


1994 
1995 
1996 
1997 
1998 


New  budget  authority $  287.500.000 

(P.L  103-122) 

Other  budgetary  resources..  $  311.857.402 

Total  budgetary  resources...  $  599.357.402 


Amount  proposed  for 
rescission 


2.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I     AntideficiencyAct 
□    Other         '  . 


Type  of  budget  authority: 

fx]     Appropriation 
I     I     Contract  authority 
m     Other 


Acquisition,  construction,  and  improvements  (AC&I)  account,  which 
,  and  improvement  of  vessels,  aircraft,  information  management 
Funds  were  provided  to  this  account  under  the  FY  1992 
168)  for  an  additional  $1 1 ,500,000  to  cover  the  damages  from  the 
Iniki.   Actual  costs  have  been  t>elow  the  amount  expected  to 
supplemental  appropriations,  resulting  in  this  proposal  to  rescind  the 
would  be  adequate  to  carry  out  the  purposes  for  which  they  were 


ESTIMATED  PROGRAM  EFFECT:   This  prjaposed  rescission  would  not  affect  the  Coast  Guard's  ability  to 
accomplish  its  mission. 


Outlay  Changes 


FY  1995         FY  1996         FY  1997         FY  1998         FY  1999 
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R94-59 


DEPARTMENT  OF  TRANSPORTATION 

OFFICE  OF  THE  SECRETARY 

Rental  payments 


Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-122,  $1,781,000  are  rescinded. 
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PROPOSE!)  RESCISSION  OF  BUDGET  AUTHORITY 
Report  llursiMnt  to  Sielion  1012  of  PJL.  9^1414 


AGENCY: 

Department  c?  Transportation 


BUREAU: 

Office  of  the  Secretary 


Appropriations  tide  and  symbol: 

Rental  payments 

6940117 


OMB  identification  code: 
69-0117-0-1-402 


Grant  program: 

n    Yes 


[X]    No 


Type  of  account  or  fund: 

fx]    Annual 
I     1    Multi-year: 
□    No-Year 


(expiration  date ) 


Rescission  Proposal  No.  R94-59 


New  budget  auttiority $  109.054.000 

(P.L  103-122) 

Other  budgetary  resources..  $  62.730.700 

Total  budgetary  resources...  $  171.784.700 


Amount  proposed  for 
rescission 


1.781.000 


Uegal  authority  (in  addition  to  sec.  1012): 

I     I    AntideficiencyAct 
□     Other 


Type  of  budget  authority: 

fx]    Appropriation 
I     I    Contract  authority 
□    Other 


JUSTIFICATION:  This  appropriation  funds  jhe  Rental  payments  account  to  provide  payments  to  the  General  Services 
Administration  (GSA)  for  headquarters  and  f  eld  space  rental  and  related  services  for  all  modes  except  for  ttie 
Maritime  Administration.  This  proposed  rescjtesion  reflects  revised  requirements  for  for  GSA  space  rental  and 
related  senrices. 

ESTIMATED  PROGRAM  EFFECT:  This  proposed  rescission  would  not  affect  the  Office  of  the  Secretary's  ability  to 
accomplish  its  mission. 


OUTLAY  EFFECT:   fin  thousands  of  dollar;  \ 
1994  Outlay  Estimate  _____ 


Without 
Rescission 

105.584 


With 
Rescission 

103.802 


FY  1994 


-1.781 


Outlay  Changes 


FY  1995         FY  1996         FY  1997         FY  1998         FY  1999 


<f 
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R94-60 


'  DEPARTMENT  OF  TRANSPORTATION 

OFFICE  OF  THE  SECRETARY 

Payments  to  air  carriers 
(Airport  and  airway  trust  fund) 


Of  the  funds  made  available  for  essential  air  services  by 
section  419  of  the  Federal  Aviation  Act  of  1958,  as  amended, 
$10,067,000  are  rescinded. 
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PROPOSED 
R^xxt  Puriiumt 


RESCISSION  OF  BUDGET  AUTHORITY 
to  Section  1012  of  P.L.  93-344 


AGENCY: 

Department  of  Transportation 


BUREAU: 

Office  of  the  Secretary 


Appropriations  title  and  symbol: 

Payments  to  air  carriers  (Airport  and  ainway 
trust  fund) 

69X8304 


OMB  identification  code: 

69-8304-0-7-402 


Grant  program: 

n     Yes 


[X]     No 


Type  of  account  or  fund: 

I     I     Annual 
I     i     Multi-year: 
[X]     No-Year 


(expiration  date) 


ticn 


JUSTIFICATION:   This  account  funds  the  Payfnents 
under  section  419  of  the  Federal  Aviation  Act 
Transportation.  The  Secretary  of  Transportati 
section  41 9  subsidy  program,  which  was  adde< 
this  program  are  paid  to  airlines-primarily  comjnuter 
Beginning  in  FY  1992,  this  program  has  been 


In  FY  1 994,  eligibility  requirements  eliminated 
or  that  require  a  subsidy  per  passenger  rate  in 
was  enacted  for  FY  1 994.   This  rescission  proJ)Osal 
limitation  ($5,176  thousand),  and  unobligated 
($4,891  thousand).  ~ 


ESTIMATED  PROGRAM  EFFECT: 

accomplish  its  mission. 


OUTLAY  EFFECT:    (in  thousands  of  dollars): 
1994  Outlay  Estimate 


Without. 
Rescission 

25,933 


With 
Rescission 

25.933 


FY  1994 
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Rescission  Proposal  No.  R94-60 


New  budget  authority... 

(49U.SC.  1389) 

Other  budgetary  resources.. 

Total  budgetary  resources- 


Amount  proposed  for 
rescission 


$ 

38,600,000 

$ 

4,891 ,320 
43,491 .320 

$ 

10.067.000 

Legal  autliority  (in  addition  to  sec.  1012): 

I     I     Antideficiency  Act 
•  □     Other 


Type  of  budget  authority: 

\     !     Appropriation 
fx]     Contract  authority 
□     Other 


to  air  carriers  account  for  compensation  fixed  and  determined 
1958  as  amended  (49  U.S.C.  1389)  payable  by  the  Department  of 
,  through  powers  of  delegation  and  review,  now  administers  the 
as  part  of  the  Airline  Deregulation  Act  of  1978.  Subsidies  under 
carriers  for  specified  service  to  designated  communities, 
f  jnded  out  of  the  Airport  and  Ainway  Trust  fund. 


ommunities  that  are  within  70  miles  of  a  large  or  medium  hub  airport, 
excess  of  $200.  Hence,  an  obligation  limitation  of  $33,423  thousand 
includes  contract  authority  in  excess  of  the  FY  1 994  obligation 
t  alances  of  contract  authority  from  prior  year  appropriations 


This  prop  )sed  rescission  would  not  affect  the  Office  of  the  Secretary's  ability  to 


Outlay  Changes 


FY  1995 


FY  1996 


FY  1997 


FY  1998 


FY  1999 


Federal  Register  /  Vol.  59.  No.  30  /  Monday,  February  14,  1994  /  Notices 


7175 


R94-61 


DEPARTMENT  OF  THE  TREASURY 

FINANCIAL  MANAGMENT  SERVICE 

Bionass  energy  development 


Of  the  balances  available  under  this  heading,  $16,275,000 
are  rescinded. 
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PROPOSE! 
R^HNl  Pirsu«nt 


AGENCY: 

Department  of  the  Treasury 


BUREAU: 

Financial  Management  Service 


Appropriation  title  and  symbol: 

■  Biomass  energy  development 
20X0114 


0MB  identification  code: 

20-0114-0-1-271 


Grant  program: 

n     Yes 


[X]     No 


Type  of  account  or  fund: 

I     I     Annual 
I     i     Multi-year: 
[x\    *No-Year 


(expiration  dat« 


JUSTIFICATION:   This  account  finances 
crops  and  crop  waste,  timber  and  timber  wajte 
activities,  as  authorized  under  Title  II  of  the 


This  proposal  would -rescind  funds  in  excess 
appropriations  and  revenues  credited  to  the 


OUTLAY  EFFECT:   (in  thousands  of  dollar4:  None. 
1994  Outlay  Estimate  


Without 
Rescission 

600 


With 
Rescission 

600 


FY  1994 


)9,  No.  30  /  Monday.  February  14,  1994  /  Notices 


Rescission  Proposal  No.  R94-61 


RESCISSION  OF  BUDGET  AUTHORITY 
to  Section  1012  of  P.L.  93-344 


New  budget  authority $  0 

Other  budgetary  resources..  $  32,520,000 

Total  budgetary  resources...  $  32.520.000 


Amount  proposed  for 
rescission 


$ 


16,275.000 


Legal  authority  (in  addition  to  sec.  1012): 

[71     Antideficiency  Act 
□     Other 


Type  of  budget  authority: 

[x\     Appropriation 
I     I     Contract  authority 

□     Other  -^ 


programs  to  aid  commercial  production  of  alcohol  and  other  fuels  from 
,  animal  waste,  and  other  forms  of  biomass  and  urban  waste 
I  ;nergy  Security  Act. 


to  the  needs  of  the  program.  Funds  are  derived  from  prior  year 
jccount. 


ESTIMATED  PROGRAM  EFFECT:   The  proposed  rescission  would  not  affect  the  Department  of  the  Treasury's 
ability  to  accomplish  its  mission. 


Outlay  Ctianges 


FY  1995  FY  1996  FY  1997  FY  1998 


FY  1999 
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Supplemental  Report 
Report  Pursuant  to  Section  1012  of  Public  Law  93-344 

?ransiit?n  l^r^^^   Rescission  Proposal  No.  R94-33,  which  was 
rransmitted  to  Congress  on  November  1,  1993. 

^«?«f!)^^^i?"  ^°  ^  rescission  of  the  General  Services 
Administration,  Public  Buildings  Service.  Federal  bulid<n«o  ^..^a 
c???^?^rn^!!^  ^"°V"^  proposed  for  rescJ^^ion  Iroi  §1^6  J^  oSS^ 
$127,691,000.   This  increase  of  $1,669,000  reflects  a  levfio? 
savings  consistent  with  completed  Atim4  out  and^^iew^  IcJions. 


GENERAL  SERVICES  AWIINISTRATION 

PUBLICj  BUILDINGS  SERVICE 

Fedezjal  buildings  fund 


Of  the  funds  made  ava 
construction  and  repairs  aid 
and  in  prior  years,  $127,6! 


R94-33A 


lable  under  this  heading  for 

alterations,  in  Public  Law  103-123 
1,000  are  rescinded. 
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Rescission  Proposal  No.  R94-33A 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  pursuant  to  Section  1012  of  Pi.  93-344 


AGENCY: 

General  Services  Administration 


BUREAU: 

Public  Buildinos  Service 


Appropriation  title  and  symbol: 
Federal  buildings  fund 
47X4542 


0MB  identification  code: 


47-4^42-04-804 


Grant  progranK 
D    Yes 


[X]    No 


Type  of  account  or  fund: 

{     I    Annual 
[    I    Multi-year 
[Xj    No-Year 


(expiration  date) 


New  budget  authority.^ 

(P.L  103-123) 

Other  budgetary  resources^ 

Total  budgetary  resources... 


•  $ 

•  S 

•  $ 


341.105.042 
8.743.564.035 
9.084.669.077 


Amount  proposed  for 
rescission 


127.691.000 


Legal  authority  (In  addition  to  sec  1012): 

O    AntideficiencyAcI 
□    Other 


Type  of  budget  authority: 

fx]    Appropriation 
I    I    Contract  authority 

D    other ._ 


JUSTIFICATION:  The  Federal  Buildings  Fund  finances  the  activities  of  the  Public  Buildings  Service,  which  provides 
space  and  services  for  Federal  agencies  in  a  relationship  similar  to  that  of  landlord  and  tenant  The  proposed  rescission 
would  reduce  funding  to  a  level  consistent  with  completed  "time  out  and  review*,  actions. 

ESTIMATED  PROGRAM  EFFECT:  This  proposed  rescission  would  not  affect  the  General  Services  Administration's 
ability  to  accomplish  its  mission. 


OUTLAY  EFFECT:   On  thousands  of  dollars): 
1994  Outlav  Estimate  


Without 
Rescission 

6,288.512 


With 
Rescission 

6,235212 


Outlav  Changes 


FY  1994    FY  1995    FY  1996    FY  1997    FY  1998    FY  1999 


-53.300 


-34,497 


18,692 


-16.136 


•4.866 


'  Revised  f^om  the  previous  report 


NATIONAL  AERONAUTI 


:S  AND  SPACE  ADMINISTRATION 
Researcli  and  development 

Of  the  funds  made  available  under  this  heading  in  Public  Law 
103-124,  $88,000,000  are  rescinded.  ' 


R94-62 
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Rescission  Proposal  No.  R94-62 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PJL  93-344 


AGENCY: 

National  Aeronautics  and  Space  Administratk>n 


BUREAU: 


Appropriations  title  and  synil>ol: 

Research  and  development 
804/50108 


OMB  identification  code: 

80-0108-0-1-999 


Grant  program: 


Yes  [X]        No 


Type  of  account  or  fund: 

1       I       Annual 
I   X  I       Multi-year: 
I       I        No-Year: 


Septemt)er30, 1995 
(expiration  date) 


New  budget  authority $  7.529.300.000 

(P.L.  103-124) 

Other  budgetary  resources^  $  619.000.000 

Total  budgetary  resources.^  $  8.148.300.000 


Amount  proposed  for 


rescission 


'  ••• •••••• • •••• >■•■■■#■»«»»« 


88.000.000 


Legal  authority  (In  addition  to  sec.  1012): 

i     I       AntidefidencyAct 

□       Other  


Type  of  budget  authority: 

[xl       Appropriation 
[     I       Contract  authority 
□       Other 


JUSTIFICATION:   This  appropriation  provides  for  research,  development,  and  operations  activities  of  the  National 
Aeronautics  and  Space  Administration  (NASA).  This  proposal  would  affect  a  variety  of  programs  such  as  the 
space  station,  life  and  microgravity  research,  aeronautical  research  and  technology,  and  advanced  space 
communications. 

ESTIMATED  PROGRAM  EFFECT:  The  at)tllty  of  NASA  to  accomplish  its  mission  successfully  would  not  be 
affected  t)y  this  rescission  proposal. 


OUTLAY  EFFECT:  (In  thousands  of  dollars): 
1994  Outlay  Estimate  


Outlay  Changes 


Without 
Rescission 

7.261.879 


With 
Rescission 

7.209.043 


FY  1994  FY  1995   FY  1996   FY  1997   FY  1998   FY  1999 


-52,836   -29,608   -4,249    -1,307 
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Space  flight,  cont 

Of  the  funds  made  aval 
103-124,  $32,000,000  are  re 


R94-63 

CS  AND  SPACE  ADMINISTRATION 
rol,  and  data  communications 

able  under  this  heading  in  Public  Law 
cinded. 


Federal  Register  /  Vol.  59,  No.  30  /  Monday,  February  14,  1994  /  Notices 


7183 


Rescission  Proposal  No.  R94-63 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  101 2  of  PJL  93-344 


AGENCY: 

National  Aeronautics  and  Space  Administration 
BUREAU: 


Appropriations  title  and  symbol: 

Space  flight,  control,  and  data  communications 
804/50105 


New  budget  authority $  4.853.500.000 

(P.L.  103-124) 

Other  budgetary  resources..  $  225.000.000 

Total  budgetary  resources...  $  5.078.500.000 


OMB  identification  code: 
80-0105-0-1-252 


Grant  program: 

I       I        Yes    A      [X]        No 


Type  of  account  or  fund: 


3       Annual 


[  X  I        Multi-year:       September  30, 1995 

(expiration  date) 
I       I        No-Year 


Amount  proposed  for 
rescission .^..^. 


32.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I       Antidefidency  Act 

□       Other  


Type  of  budget  authority: 

[x1       Appropriation 
1     I       Contract  authority 
r~1        Other 


JUSTIFICATION:  This  appropriation  provides  for  production,  operations,  and  support  activities  for  the  Space  Transportation 
System,  which  includes  the  Space  Shuttle  and  expendable  launch  vehicles;  and  for  tracking,  telemetry,  command,  and  data 
acquisition  support  of  all  NASA  flight  projects. 

This  proposal  would  affect  a  variety  of  programs  such  as  expendable  launch  vehicle  upgrades,  single  engine  centaur,  and 
space  communications  operations. 

ESTIMATED  PROGRAM  EFFECT:  The  ability  of  NASA  to  accomplish  its  mission  successfully  would  not  be  affected  by  this 
rescission  proposal. 


OUTLAY  EFFECT:   (in  thousands  of  dollars): 
1994  Outlay  Estimate 


Without 
Rescission 

4,764,036 


With 
Rescission 

4,746,966 


Outlay  Changes 


FY  1994  FY  1995   FY  1996   FY  1997   FY  1998   FY  1999 
-17,070    -11.001    -2.529    -861     -539      — 
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NATIONAL  AERONAUT 
Construe 


Of  the  funds  made  aval 
103-124,  $25,000,000  are 


CS  AND  SPACE  ADMINISTRATION 
:ion  of  facilities 

able  under  this  heading  in  Public  Lav 


rescinded. 


R94-64 
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Rescission  Proposal  No.  R94-64 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  Pi.  93-344 


AGENCY: 

Nationat  Aefonautics  and  Space  Administration 

BUREAU: 


Appropriations  title  and  symbol: 

Construction  of  facilities 
804/50107 
80X0107 


OMB  identification  code: 
80-0107-0-1-999 


Grant  program: 

I       I       Yes  13        No 


Type  of  account  or  fund: 

I       I       Annual 


Multi-year:       September  30. 1996 

(expiration  date) 
No-Year 


New  budget  authority...... 

(P.L.  103-124) 

Other  budgetary  resources. 

Total  budgetary  resources. 


$  517.700.000 
$  324.557.878 
$   842.257.878 


Amount  proposed  for 
rescission .. . 


$     25.000.000 


Legal  authority  (in  addition  to  sec.  1012): 

I     I       Antideficiency  Act 

□       Other  


Type  of  budget  authority: 

[xl       Appropriation 
I     I       Contract  authority 
□       Other 


JUSTIFICATION:  This  appropriation  provides  for  contractual  services  for  the  design,  repair,  rehatnlitation.  and 
modification  of  facilities;  the  construction  of  new  facilities;  the  purchase  of  land  and  equipment  related  to  oonstruction  and 
modification;  environmental  compliance  activities  agency-wide;  and  advance  design  related  to  future  facilities. 

ESTIMATED  PROGRAf;!  EFFECT:  This  proposal  would  affect  a  variety  of  construction  activities,  including  aeronautical 
research  and  technology  facilities;  and  facility  repair,  rehabilitation,  modification,  and  planning. 


OUTLAY  EFFECT:   (in  thousands  of  dollars): 
1994  Outlay  Estimate 


Without 
Rescission 

540.846 


VATith 
Rescission 

536,196 


Outlay  Changes 


FY  1994     FY  1995      FY  1996       FY  1997       FY  1998      FY  1999 
-4.650  -12,975        -3.750  -2.375  -1.250  - 


BOARD  FOR  INTERNATIONAL 
Israel 


R94-65 


ra  lio 


BROADCASTING 
relay  station 


Of  the  balances  availablje  under  this  heading,  $1,700,000  are 
rescinded. 


\ 
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Rescission  Proposal  No.  R94-6S 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  PJ.  93-344 


AGENCY: 

Board  for  International  Broadcasting 
BUREAU: 


Appropriations  title  and  symbol: 

Israel  relay  station 
95X1146 


OMB  identification  code: 
95-1146-0-1-154 


New  budget  authority $ 

Other  budgetary  resources..    $ 
Total  budgetary  resources.^    $ 


4.492.132 
4.492.132 


Amount  proposed  for 
rescission.. 


1.700.000 


Grant  program: 


Yes 


s 


No 


Type  of  account  or  fund: 

i       \       Annual 
I       I        Multi-year: 
Fxl       No-Year 


(expiration  date) 


Legal  authority  (in  addition  to  sec.  1012): 

I     !       Antjdefidency  Act 

□       Other ^ 


Type  of  budget  authority: 

fx]       Appropriation 
I     1       Contract  authority 
,  ^     □       Other 


JUSTIFICATION:   Funds  in  this  account  were  provided  for  the  construction  of  a  new  radio  relay  station  in  Israel 
The  joint  Board  for  International  Broadcasting  and  Voice  of  America  transmitter  project  in  Israel  has  been 
cancelled,  and  $180,000,000  was  rescinded  in  FY  1993.  The  proposed  rescission  is  derived  from  remaining 
balances  on  the  project  not  now  needed  for  administrative  expenses  and  termination  costs. 

ESTIMATED  PROGRAM  EFFECT;  None 


OUTLAY  EFFECT;   On  thousands  of  dollars); 
1994  Outlay  Estimate 


Without 
Rescission 

10,895 


With 
Rescission 

9.195 


Outlay  Changes 


FY  1994      FY  1995       FY  1996        FY  1997       FY  1998       FY  1999 
-1.700  —  —  —  _  _ 


7187 


NATIONA 
Academic 


SCIENCE  FOUNDATION 
ilesearch  infrastructure 


Of  the  funds  made  ava  lable  under  this  heading  in  Public  Law 
103-124,  $10,000,000  are  rescinded. 


R94-66 
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Rescission  Proposal  No.  R94-66 


PROPOSED  RESCISSION  OF  BUDGET  AUIHORTTY 
Report  Pursuant  to  Section  1012  of  PX.  93.344 


AGENCY: 

National  Science  Foundation 


BUREAU: 


Appropriations  title  and  symbol: 

Academic  research  facilities  and  instrumentation 
494/50150 


OMB  identification  code: 

49-0150-0-1-251 


I 


New  budget  authority^^. 

(P.L.  103-124) 

Other  budgetary  resources..     % 


Total  budgetary  resources.. 


%      1 10.000.000 

\  619.955 
%      110.619.955 


Amount  proposed  for 
rescission...........^...... 


10.000.000 


Grant  program: 


A] 


Yes 


□        No 


Type  of  account  or  fund: 

I       I       Annual 


Multi-year:  September  30. 1995 

(expiration  date) 
No-Year 


Legal  authority  (in  addition  to  sec.  1012): 

I     I       AntideficJencyAct 

□       Other  


Type  of  budget  authority: 

1x1        Appropriation 
I     1       Contract  authority 
□       Other 


fii?I        J  ^'       "^  ^^"""""^  ^"'^^  ^^  ^"^^^  °'  ^«  '^^^o"^'  Science  Foundation  (NSF)  Academic  research 
facHrt.es  and  instrumentation  program.  It  is  designed  to  improve  the  research  infrastructure  by  funding  on  a 
cost-shanng  basis,  the  development  and  acquisition  of  major  instruments  and  the  repair  and  renovation  of  academic 
research  facilrties. 

This  proposed  rescission  would  affect  facilities  and  instrumentation  Improvements,  primarily  at  universities  Fewer 
grant  proposals  would  be  funded. 

^fTL^If?.?*'^^'^^  EFFECT:  The  ability  of  the  NSF  to  accomplish  its  mission  successfully  would  not  be 
affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:    (in  thousands  of  dollars): 
1994  Outlay  Estimate 


Without 
Rescission 

96.788 


With 
Rescission 

93.788 


Outiay  Changes 


FY  1994     FY  1995      FY  1996       FY  1997       FY  1998      FY  IQflfl 
-3.000         -4,000         -3,000  —  _  _      . 


NUCLEAR  REGULATORY  COMMISSI(»f 
Salaries  and  expenses 


Of  the  funds  made  avail 
103-126,  $12,700,000  are  rescinded 


ible  under  this  heading  in  Public  Law 


IV- 


R94-67 
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Rescission  Proposal  No.  R94-67 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  Pl„  93-344 


AGENCY: 

Nuclear  Regulatory  Commission 

New  budget  authority    ^        $        520.900.000 

(P.L  103-126) 

Other  budgetary  resources..     $          69.680.220 

Total  budgetary  resources...     $        590.580220 

BUREAU: 

Appropriations  title  and  symbol: 

Salaries  and  expenses 
31X0200 

Amount  proposed  for 
rescission.... ............^.       $          12.700.000 

OMB  identification  code: 

31-0200-0-1-276 

Legal  authority  (in  addition  to  sec.  1012): 

Antideficiency  Act 
Other 

Grant  program: 

1               Yes         X         No 

Type  of  account  or  fund: 

Annual 

Multi-year: 

(expiration  date) 
X  1        No-Year 

Type  of  budget  authority: 
X         Appropriation 

Contract  authority 
Other 

•                      ■       - 

JUSTIFICATION:    This  appropriation  funds  the  Nuclear  Regulatory  Commission  (NRC)  Salaries  and  expenses 
account.  This  account  provdes  for: 

1)  Reactor  safety  and  safeguards  regulation; 

2)  Reactor  special  and  independent  reviews,  investigations,  and  enforcement; 

3)  Roactor  safety  research; 

4)  Nuclear  n^iaterial  and  low-level  waste  safety  and  safeguards  regulation;  and 

5)  High-level  nuclear  vtiraste  regulation. 

This  proposed  rescission  reflects  savings  in  the  various  projects  due  to  actions  being  taken  by  the  Commission  to 
streamline  the  agency  and  to  reduce  the  cost  of  operations. 

ESTIfvlATED  PROGRAM  EFFECT:    The  ability  of  the  Commission  to  accomplish  its  mission  successfully  would  not 
be  affected  by  this  rescission  proposal. 


OUTLAY  EFFECT:   (in  thousands  of  dollars): 
'1994  Outlay  Estimate  


Without 
Rescission 

529.029 


With 
Rescission 

519.504 


Outlay  Changes 


FY  1994  FY  1995   FY  1996   FY  1997   FY  1998   FY  1999 
-9.525     -3.175     —      _       _      _ 
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putJlishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 

1099 5132 

1 1 06._ 691 5 

1108 5132 

1131 „ 6916 

1499 6916 

1945 5737 


523-3447 

1CFR 

305. 

..6213 

310 

..6213 

523-5227 
523-3419 

3  CFR 

Executive  Orders: 

12896 

.5515 

12897 _ 

.5517 

523-6641 

Proclamations: 

523-6230 

6648 

..5591 

6649 

..5593 

Administrative  Orders: 

523-5230 
523-6230 
523-5230 

Presidential  Determinations: 
94-14  of 
February  1. 1994 5931 

Memorandums: 

January  8.  1994 5071 

January  29, 1994 5929 


5  CFR 

293 

317 

351 

410 

412 

430 

432 

451 

511..... 

530 

531 

536 

540 

575 

591 

595 

733 

771 

2635... 


..5223 
..6593 
..5223 
.6593 
.6593 
..5223 
..5223 
.5223 
..5223 
.5223 
.5223 
.5223 
..5223 
.5223 
.5223 
.5223 
.5313 
.5223 
.4779 


7  CFR 

58 

271 

272 

273 

301 

723 

911 

915 

967 

1007 

1464 

1924..... 

1930 

1944 „.. 

Proposed  Rules: 

61 :: 

1007 

1093 

1094 

1096 


..5933 
.5697 
..5697 
..5697 
..6531 
.6865 
.5073 
.5073 
.6867 
.6868 
.6865 
.6869 
.6869 
.6869 

.6914 
.5132 
.5132 
.5132 
.5132 


8  CFR 

Proposed  Rules: 

103 

214 

74a 


.5740 
.5533 
.5533 


9  CFR 

320 

Proposed  Rules: 

78 

306 

318 

381...... 


.6897 

.6593 
.6929 
.6929 
.6929 


10  CFR 

1 5519 

21 — 5519 

30 5519 

32 5519 

50 5519 

55 5934 

Proposed  Rules: 

19 5132.6792 

20 4868,  5132.  6792 


21. 

26... 

51... 

70... 

71... 

73... 

74... 

76... 

95... 

474. 


.6792 
..6792 
.6792 
.6792 
.6792 
.6792 
..6792 
.6792 
.6792 
.5336 


12  CFR 

34 „ 

225 

226 

231 

323 

564 

567 

722 

1627 

Proposed  Rules: 

25 

32 

228 

230 

261a 

345 

563e 

630 


.6531 
.6531 
.6532 
.4780 
.6531 
..6531 
.4785 
.6531 
.5939 

.5138 
..6593 
.5138 
.5536 
.5548 
.5138 
.5138 
.5341 


11 
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13CFR 

122 

123 

PropoMd  RuIm: 
107 


.5940 
.6213 

.5552 


14CFR 

39 4789. 5074.  5078,  6215. 

6533.6535.6537,6538. 
6542.6545.6897 

71 5080. 5520.  5521.  6217. 

6830 

91 6547 

95 5080.6548 

97 5522.  5523 

139 7118 

Proposed  RuIm: 

Ch.  I 5554 

33 5356 

39 4869,  4870.  4873.  4875. 

5139,5359.5361.5554.. 

5964.5965.5966.5968. 
6603.6933 

71 4978. 5556. 5740 

121. 5741 

129 - 5741 

135 „5741 


15CFR 

770 

771 

785 


.6524 
.6524 
.6524 


Proposed  Rules: 

768 , 

770 

771 

772 .„., 

773 ...„ 

774 „„...; , 

775 „...., 

776 

777 „„...„ 

778 ..„....., 

779 „ 

785 

786 

787 

788 

789 

790 

791 

799 


.6528 
..6528 
..6528 
..6528 
..6528 
..6528 
...6528 
...6528 
..6528 
...6528 
...6528 
...6528 
...6528 
...6528 
...6528 
...6528 
...6528 
...6528 
...6528 


16  CFR 

305 

Propossd  Rules: 
14 


.5699 


.6605 


17  CFR 

1 


.5082.5525.5700 

5315 

5082 

5315 

5316 

5701 


3 

4 

5 

7.... 

9 

10 5700.5701 


11.... 
19.... 
21... 
30... 
31... 
32... 
33.... 
100. 
140. 


.5701 
.5702 
.5702 
.5702 
.5703 
.5703 
.5526 
.5526 
.5527 


143.... 
145.... 
148.... 
150.... 
155.... 
156.... 
166.... 
180.... 
190.... 
200.... 
202.... 
203.... 
230.... 
239.... 
240.... 
249.... 
249b.. 
259.... 
269.... 
274.... 
275.... 
279... 


...5527 
.5527 
.5528 
..5528 
...5528 
...5703 
..5529 
.5529 
...5704 
..5942 
..5942 
..5942 
..5942 
..5942 
..5942 
...5942 
...5942 
..5942 
.5942 
..5942 
..5942 
..5942 


18  CFR 

157 

Proposed  Rules: 

11 

381 


.5946 

.5142 
.5142 


19  CFR 

12 

102 

134 

206 

207 

Proposed  Rul#sc 
4. 


.5082 
.5082 
.5082 
.5087 
.5087 

.5362 


20  CFR 

404 

621 

655 


6468 

5484 

.5484.  5486 


21  CFR 

5 

172 

177 

178 

331 

343 

520 

524 

900 


.5316,  5317 

53170 

5947 

5704 

5060 

5068 

5705 

.5104.  5705 
6899 


Proposed  Rules: 

Ch.  I 

73 

74 

164 

168 

172 „.. 

173 

182.. 

184 

351 

352 

356 

700 

740 

872 


6934 

5363 

5363 

.......5153 

.......5363 

5363 

5363 

5363 

5363 

5226 

6606 

6084 

6606 

6606 

6935 


22  CFR 

503 


.5706 


24  CFR 

87 


905 

970 

3500 

Proposed  Rules: 

232 

247 

880 „ 

881 

883 


.5321 
.5321 
.6506 

.5157 
.5155 
.5155 
.5155 
.5155 


26  CFR 

1 ..- 4791. 4799.  4831 

31.. ; 6217 

602, .......4799.4831 

Proposed  Rules: 

1 4876. 4878.  5370 

52 „ ..........5161 


27  CFR 

178 

7110 

Proposed  Rules: 
178 

7115 

28  CFR 

42 

6559 

511 

524 

551_..: 

600. 

603 

5924 

6856 

5514 

5321 

....5321 

Proposed  Rules: 
551 

„ 5926 

29  CFR 

504 

1601 

1910 

1915 

...5484.  5486 

5708 

6126 

...._ 6126 

1917 „.,.... 

1918...... . 

1926 

1928 

6126 

6126 

6126 

.- 6126 

30  CFR 

913 

915 ..._ 

Proposed  Rules: 

840 

842 

843 


.4832 
.5709 

.6227 
.6227 
.6227 


31  CFR 

348 

500 

550 


.5723 
.5696 
.5105 


32  CFR 

228 


.5948 


33  CFR 

1 00 5322.  5950 

110 5951 

117 5953 

161 117.5323 

165 5324.  5950.  5951.  5954 

Proposed  Rules: 

117 5970 


34  CFR 

Proposed  Rules: 

Ch.  VI „. 

600 

602 

667 , 


.5560 
.6446 
.6227 
.6227 


.5320 


36  CFR 

1253 


Proposed  Rules: 
223 


.4879 


38  CFR 

3 5106.6218.6901 

14 6564 

Proposed  Rules: 

3 .5161,6607 


39  CFR 

233 


.5326 


40  CFR 

52 5327,  5330. 6332,  5724. 

5955,6219 

60 51 07, 5955 

81 5332 

180 4834 

185 : 5108 

186 4834.5108 

261 5725 

300 5109 

712 5956 

716 5956 

763 5236 

Proposed  Rules: 

50 5164 

52 5370.  5371, 5374.  5742. 

6608 

55 5745 

61 5674 

63 4879.5868 

81 5374.  6608 

141 .„ 6332 

156 „ 5971 ,  6712 

165... . 6712 

180 5972 

430 4879 

704 6610 

41  CFR 

101-38 5962 

Proposed  Rules: 

201-1 4978 

201-3 4978 

201-20 4978 

201-39 4978 


42  CFR 

400 

410 

413 . 

489 .. ... 

498 

Proposed  Rules: 

405 

433 


.6570 
.6570 
.6570 
.6570 
.6570 

.6937 
.4880 
.6228 


44CFR 

64 5726 

65 5727, 5728,  5730 

67 5731.5732 

Proposed  Rules: 

67 „ 5747.5748 


45  CFR 

233........ 


.4835 


.6899.  6900 


46  CFR 

15 

Proposed  Rules: 

503 

514 

580 ....... 


.4839 


6610 

..4885,  5974 
5974 
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581 4885,  5974 

47  CFR 

73 „ 6220 

76 6901 

Proposed  Rules: 

68 5166 

73 6230.6231 

48  CFR 

225 .....5335 

252 5335 

525 ™... „...5484 

552 _.. 5484 

904 :..„ 6221 

925 .........6221 

952 6221 

970 5529.6221 

Proposed  Rules: 

15 5750 

31 5750 

42 „ 5750 


46.„ „ 5750 

52 _ 5750 

516 5561 

552 5561 ,  6231 

871 6942 

912 5751 

952 5751 

970 „ 5751 

1819. „5974 

1852 5974 

49  CFR 

192 .6579 

195 6579 

207 :...6585 

350 5262 

571 6903 

1002 4843 

1051 6221 

1053 6221 

1207 5110 

1249 „ 5110 

1312 4843.6221 


Proposed  Rules: 

192 

391 


.5168 
.5376 


50  CFR 

17 4845.  5306.  5494.  5499. 

5820 

32 6680.6686 

228 .. . 51 1 1 

641.. 6588 

642 ^.„ 5963 

651 51 28 

652..... .....6221 

672 . 5736. 6222.  6912 

675 6222 

681 6912 

Proposed  Rules: 

17 4887. 4888.  5311.  5377 

625.... 5384 

644 „ 5978 

646 5562 

651 5563.  6232 

661 4895 


676 

685 

..„      5979 

AftOA 

LIST  OF  PUBLIC  LAWS 

Note:  The  list  of  Put)lic  Laws 
for  the  first  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
wt>en  bills  are  enacted  into 
law  during  the  second  session 
of  the  I03d  Congress,  which 
convenes  on  January  25. 
1994. 

A  cumulative  list  of  Put>lic 
Laws  for  ttie  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3.  1994. 


IV 


Federal  Register  /  Vol.  5i 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly,  tt  is  arranged  in  the  order  of  CFR  titl«,  stock 
numbers,  prices,  ar)d  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issueb  since  last 
week  and  which  Is  now  available  for  sale  at  the  Oovemi  fient  Printing 
Office. 


CFR  set. 
Sections 


A  checklist  of  current  CFR  vokmtes  comprising  a  complete 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  i|  $829.00 

domestic,  $207.25  additional  for  foreign  mailing. 

Mall  orders  to  the  Superintendent  of  Documents,  Attn 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  ordeijs 

accompanied  by  remittance  (check,  money  order, 

Account  VISA,  or  Master  CardT.  Charge  onJers  may 

to  the  GPO  Order  Desk.  Monday  through  Friday,  at 

from  8:00  a.m.  to  4:00  p.m.  eastern  Ume,  or  FAX  your 

to  (202)  512-2233. 


hew 


GPO  Deposit 


be  telephoned 
783-3238 

orders 


1(20) 


c  large  ( 


Title 


Stock  Number 


Price 


1, 2  (2  Itesewed) (8W-01W)Q0Q1-1) $15.00 

3  (1992  Compilation 
and  Parts  )00  and 
101) {869-01W»002-0) .. 


4 (M9-01WI0003-8) 

S  PMte* 

1-699  ..'. (869-019-00004-4) 

700-1199 (869-019"fl0005^) 

1200-€nd,6(6 
Resented) (86W)lW)0006-2) 

0-26  ....". («6W)19-00007-1) 

27^ (86W)19^«)008-9) 

46-51  (869-019^40009-7) 

52  (86^O19^OQpl0-1) 

53-209 (869-019^)0011-9) 

210-299 (869-019^0012.7) , 

30O-399 (869-019^)0013-5) 

400-699 (869419^)0014-3) , 

700-899 (869419^0015-1) , 

900^99 „ (869-OT94001W)) 

1000-1059 (86941940017-8) 

1060-1119 (86941940018-6) 


17.00 
5.50 

21.00 
17.00 

21.00 


2000 
13.00 
20.00 
28.00 
21.00 
3000 
15.00 
17.00 
21.00 
33.00 
20.00 
13.00 


1120-1199 .....(86941940019^) 11.00 


1200-1499 (86941940020-8) 

1500-1899 (86941940021-6) 

190O-1939 (86941940022^) 

1940-1949 (86941940023-2) 

1950-1999 (86941940024-1) 

2000-End (86941940025-9) 

• (869419-00026-7) 

9  Parts: 

1-199 (869419-00027-5) 

200-€nd (869419-00028-3) 

10  Parts: 

0-50 (86941940029^1) 

51-199 (8694194003O-5) 

200-399 (86941940031-3) 

400-499 „ (86941940032-1) 

50O*id  (869419-00033-0) 

11 (869419-00034-8) 

12  Parts: 

1-199 (86941W)0035-6) 

200-219 (86941940036-4) 

220-299 (86941940037-2) 

300n499 (869419-00038-1) 

500-699 (869419-00039^ 

60O<nd (869419-00040-2) 

13 (869419-00041-1) 


27.00 

i7.ra 

13.00 
27.00 
32.00 
12.00 

20.00 


27.00 
21.00 

29.00 
21.00 
15.00 
20.00 
33.00 

13.00 


11.00 
15.00 
26.00 
21.00 
19.m 
28.00 

28.00 
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TW« 


Orders, 
must  be 


Revision  Date 
Jon.  1, 1993 


•Jan.  1, 

1993 

Jan.1. 

1993 

Jan.  1, 

1993 

Jan.  1, 

1993 

Jan.  1, 

1993 

Jon.  I, 

1993 

Jan.  1, 

1993 

Jan.  1. 

1993 

Jan.  1, 

1993 

Jan.  1. 

1993 

Jan.1, 

1993 

Jan.  1. 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.  1, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jan.  1, 

1993 

Jaal, 

1993 

Jan.1. 

1993 

Jan.1, 

1993 

Jan.1. 

1993 

Jan.1. 

1993 

Jan.1, 

1993 

Jan.1. 

1993 

Jon.1, 

1993 

Jan.  1, 

1993 

Jan.1. 

1993 

Jaal, 

1993 

Jan.1, 

1993 

Jan.1, 

1993 

Jaal, 

1993 

Jaal. 

1993 

Jaal. 

1993 

Jaal. 

1993 

Jaal. 

1993 

Stock  Number 


Price      Rovlalon 


14  Parts: 

1-59 (86941940042-9) 

60-139 (86941940043-7) 

140-199 (8694194004^-5) 

200-1199 (86941940045-3) 

1200-End (869419-00046-1) 


2900 
26.00 
12.00 
22.00 
16.00 


15  Parts: 

0-299 (869419-00047-0) 14.m 

300-799 „ (86941940048-8) 25.00 

60O-6nd  ,  (869419-00049-6) 19.00 

16  Psrts: 

0-149  (869419-0005(H)) .. 

150-999 (86941940051-8) .. 

1000-Cnd (86941940052-6) .. 


7M 
17X» 
24.00 

18.00 
23X» 
30A) 

16.00 
19.00 
15.00 
10.00 

35.00 
11.00 

19.00 
31.00 
30.00 

15.00 
21.00 
2000 

6.00 
34.00 
21.00 

8.00 
22.00 
12.00 

30.00 
22.00 

21.00 

38.00 
36.00 
17.00 
39.00 
15.00 

31.00 

S§  1.0-1-1.60 (869419-00084-4) 21.00 

§§  1.61-1.169 (869419-00085-2) 37.00 

§§  1.170-1.300 (869419-00086-1) 23.00 

§§  1.301-1.400 (869419-00087-9) 21.00 

§§  1.401-1440 (869419-00088-7) 31.00 

§§1441-1.500 (869419-00089-5)  23.00 

§§  1.501-1.640 (86941940090-9) 2O00 

§§  1.641-1.850 (869419-00091-7) 2400 

§§  1.851-1.907 (869419-00092-5) 27.00 

§§  1.908-1.1000 (86941940093-3) 26.00 

S§  1.1001-1.1400  (86941940094-1) 22.00 

§§1.1401-€nd  ....(869419-00095-0) 31.00 

2-29 (869419-00096-8) 23.00 

30-39  (869419-00097-6) 18.00 

40-49 (869419-00098-4) 13J0 

50-299 (869419-00099^2) 13.00 

300^99 (869417-00100-0) 23.00 

500-599 -. (86941940101-8) 6.00 


17  Psrts: 

1-199  (869419-00054-2) 

200-239 (86941940055-1) 

240-Cnd (869419-00056-9) 

16  Psrts: 

1-149  (86941940057-7) 

15fr-279 (86941940058-5) 

280-399 (86941940059^3) 

400-End  (869419-00060-7) 

10  Psrts: 

1-199  (869419-0006M) 

200-End  (86941940062-3) 

20  Psrts: 

1-399  (8694194006>-1) 

400-499 (86941940064-0) 

SOO^nd  (86941940065-8) 

21  Psrts: 

-1-99 (86941^40066-6) 

100-169 (86941940067-4) 

170-199 (86941940068-2) 

200-299 (86941940069-1) 

300^99 (8694194007^4) 

500-599 _ (86941940071-2) 

600-799 (86941940072-1) 

800-1299 (86941940073-9) 

1300-End (86941940074-7) 

22  Psrts: 

1-299  (869419-00075-5) 

300-€nd (869419-00076-3) 

23 (86941940077-1) . 

24  Psrts: 

0-199 (869419-00078-0) 

200hJ99 (869419-00079-8) 

500-699 (86941940080-1) 

700-1699 (869419-00081-O) 

1700-€nd (869419-00082-8) 

25 (8694194008>6) 


Jan.1 
Jan.1 
Joa  1 
Jaal 
Jan.) 

Jan.1 
Jaal 
Joa  1 


Jan.1 
Jan.1 
Jan.1 


Apr.l 
June  1 
June  1 

Apr.l 
Apr.  1 
Apr.  r 
Apr.l 

Apr.l 
Apr.l 

Apr.l 
Apr.l 
Apr.) 

Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.  1 
Apr.  1 
Apr.l 

Apr.l 
Apr.l 

Apr.) 

Apr.  1 
Apr.  1 
Apr.l 
Apr.l 
Apr.l 

Apr.l 


Apr.l 
Apr.l 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
4Apr.  1 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
1993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


TWO 


Stock  Number 


600-End .....(869419-0010^6) 8.00       Apr.  1. 1993 


27  Psrts: 

1-199  „ „ (869419-00103-4) 37.00 

20O*kJ (869419-00104-2) ......     11.W 

28  Psrts: 

1-42  

43-end 

29  Psrts: 

0-99 

100^99 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end)  

191 1-1925  

1926 

1927-End  


(869419-00105-1) 27« 

(86941940106-9)  21.00 

(86941940107-7) 21  JO 

(869419-00108-5) 9.50 

(86941940109-3) 36A) 

(869419-00110-7) }7J0O 


Apr.  1.  1993 
sApr.  1,  1991 

July  1, 1993 
July  1. 1993 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  publics  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register     - 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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MasteiCard.  Mail  to:  New  Orders.  Superintenden  '  ~ 
P.O.  Box  371954.  Pittsbuigh.  PA  15250-7954. 
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WASHINGTON.  DC 

(TWO  BRIEFINGS) 
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Conference  Room,  800  North  Capitol  Street 
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TUCSON,  AZ 
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Oakland.  CA 


202-783-3238 
512-2303 

783-3238 
512-2457 


523-5243 
523-5243 


RESERVATIONS:  Federal  Information  Center 
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Federal  Regulations,  wtiich  is  published  urKler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1944 

Technical  and  Supervisory  Assistance 
Grants 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  is  amending  the 
Agency's  policies  and  procedures 
governing  the  administering  of 
Technical  and  Supervisory  Assistance 
(TSA)  Grants  to  expand  the  definition  of 
organizations  eligible  to  receive  grants. 
This  action  is  necessary  to  comply  with 
Section  525(a)  of  the  Housing  Act  of 
1949,  42  U.S.C.  1490e(a),  which 
provides  funds  to  eligible  applicants  to 
conduct  programs  of  TSA  for  low- 
income  rural  residents  to  obtain  and/or 
maintain  occupancy  of  adequate 
housing.  The  intended  effect  of  this 
action  is  to  update  FmHA  regulations  to 
incorporate  language  which  expands  the 
definition  of  organizations  eligible  to 
receive  a  TSA  grant. 
EFFECTIVE  DATE:  February  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Specialist. 
Single  Family  Housing  Processing 
Division,  FmHA.  USDA,  room  5338, 
South  Agriculture  Building. 
Washington.  DC  20250.  Telephone: 
(202) 720-0099. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  subject  to  the  provisions  of 
Executive  Order  12866  since  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  to  publish, 
for  comments,  rules  relating  to  public 
property,  loans,  grants,  benefits,  or   . 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
clearly  defined  in  the  law;  therefore,  it 


has  been  determined  that  this  change 
should  be  implemented  as  a  final  rule. 
This  action  is  not  expected  to  affect  the 
budget  outlay  or  affect  more  than  one 
Agency  or  be  controversial.  The  net 
effect  is  to  comply  with  Section  525(a) 
of  the  Housing  Act  of  1949  as  amended. 

Intergovernmental  Consultation 

This  activity  is  not  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
but  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  docmnent  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program."  It  is 
the  determination  of  FmHA  &t  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190,  an  Enviromnental 
Impact  Statement  is  not  needed. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  EO  12778.  It  is  the 
determination  of  FmHA  that  this  action 
does  not  unduly  burden  the  Federal 
Court  Systems  in  that  it  meets  all 
applicable  standards  provided  in 
section  2  of  the  EO. 

Programs  Afiiected 

The  Catalog  of  Federal  Domestic 
Assistance  programs  affected  by  this  action 
are: 

10.405    Farm  Labor  Housing  Loans  and 
Grants 

10.410  Low-Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.415    Rural  Rental  Housing  Loans 
10.417    Very  Low-Income  Housing  Repair 

Loans  and  Grants 
10.433    Housing  Preservation  Grants 

Background 

Presently.  FmHA  has  defined  only 
those  organizations  that  are  (1)  A  State 
or  political  subdivision  or  public 
nonprofit  corporation  (including  Indian 
Tribes  or  tribal  corporations),  or  (2)  A 
private  nonprofit  corporation  with  local 
representation  from  the  area  being 
served  that  is  owned  and  controlled  by 
private  persons  or  interests  and  is 
organized  and  operated  by  private 
persons  or  interests  for  purposes  other 
than  making  gains  or  profits  for  the 


corporation  and  is  legally  precluded 
fiom  distributing  any  gains  or  profits  to 
its  members  as  authorized  to  receive 
and  administer  TSA  funds.  However, 
Section  525(a)  of  the  Housing  Act  of 
1949,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  make  grants 
with  public  or  private  nonprofit 
corporations,  agencies,  institutions, 
organizations.  Indian  tribes,  and  other 
associations  approved  by  him,  to  pay 
part  or  all  of  the  cost  of  developing, 
conducting,  administering  or 
coordinating  effective  and 
comprehensive  programs  of  Technical 
and  Supervisory  Assistance  which  will 
aid  needy  low-income  iitdividuals  and 
families  in  benefiting  from  Federal, 
State,  and  local  housing  programs  in 
rural  areas. 

List  of  Subjects  in  7  CFR  Part  1944 

Grant  programs — Housing  and 
community  development,  Nonprofit 
organizations.  Reporting  requirements. 
Rural  Housing. 

Therefore,  part  1944,  Chapter  XVIII, 
Title  7.  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1944-HOUSING 

1.  The  authority  citation  for  part  1944 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1980; 
42  U.S.C.  1490e;  5  U.S.C.  301;  7  CFR  2.23; 
7  CFR  2  70. 

Subpart  K— Teclinical  and  Supervisory 
Assistance  Grants 

2.  Section  1944.506  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§1944.506    Definitions. 

•        •        •        •        * 

(e)*  *  * 

(1)  PubUc  or  private  nonprofit 
cofporations,  agencies,  institutions, 
Indian  tribes,  and  other  associations. 

***** 

Dated;  February  1, 1994. 
Bob).  Nash. 

Under  Secretary  for  Small  Community  and 

Rural  Development. 

[FR  Doc.  94-3118  Filed  2-14-94;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN3064-AB34 

NoUca  of  Mutual-to-stock  Conversions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  interim  rule  requires 
FDIC-insured  state-chartered  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  (State  Savings 
Banks)  that  apply  to  their  applicable 
state  banking  regulator  to  convert  from 
the  mutual  to  stock  form  of  ownership 
to  provide  the  FDIC  with  a  notice  of  the 
proposed  conversion  and  a  copy  of  the 
apphcation  and  related  disclosure 
materials.  The  interim  rule  also  requires 
that  State  Savings  Banks  not  finalize  a 
mutual-to-stock  conversion  until  either 
they  receive  a  notice  of  the  FDIC's 
intention  not  to  object  to  the  proposed 
conversion  or  60  days  pass  after  a 
complete  notice  and  copy  of  the 
application  materials  are  filed  with  the 
FDIC.  A  conversion  may  not  be 
completed  if  the  FDIC  objects  to  the 
proposed  conversion. 

The  intended  effect  of  the  interim  rule 
is  to  provide  the  FDIC  with  the 
opportunity  to  review  proposed  mufual- 
to-stock  conversions  of  FDIC-regulated 
mutual  savings  banks  to  determine 
whether  the  proposed  conversion  would 
engender  concerns  about  the  safety  and 
soundness  of  the  institution,  the 
institution's  compUance  with  applicable 
law,  and/or  insider  abuse. 
DATES:  Effective  date:  The  interim  rule 
is  effective  February  15, 1994.  Written 
comments  must  be  received  by  the  FDIC 
on  or  before  March  17. 1994. 
ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  NW.. 
Washington.  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-400, 1776 
F  Street,  NW..  Washington.  DC.  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  number:  (202)  898-3838). 
Comments  will  be  available  for 
inspection  in  room  7118,  550  17th 
Street.  NW.,  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision  (202/898-6918), 
Garfield  Gimber.  HI.  Examination 
Specialist.  Division  of  Supervision  (202/ 
898-6913).  Claude  A.  RoUin,  Senior 
Counsel.  Legal  Division  (202/898-3985) 


or  Jc  seph  A.  DiNuzzo,  Counsel,  Legal 
Divi  iion  (202/898-7349).  Federal 
Dep  isit  Insiuance  Corporation. 
Was  lington.  DC  20429. 

SUPP  LEMENTARY  INFORMATION: 

Pap<  rwork  Reduction  Act 

Tl  e  collection  of  information 
cont  lined  in  this  interim  final  rule  has 
been  submitted  to  the  Office  of 
Man  igement  and  Budget  (0MB)  for 
.    revie  w  and  approval  pursuant  to  the 
Pape  rwork  Reduction  Act  of  1980  (44 
U.S.( :.  3501  et  seq.).  Comments 
regai  ding  the  accuracy  of  the  burden 
estin  ate,  and  suggestions  for  reducing 
the  h  orden,  should  be  addressed  to  the 
Offic }  of  Management  and  Budget. 
Pape  work  Reduction  Project  (3064- 
AB3' ).  Washington,  DC  20503.  with 
copi«  5  of  such  comments  sent  to  Steven 
F.  Ha  nft.  Assistant  Executive  Secretary 
(Adn  inistration).  room  F-400.  FDIC. 
550  ]  7th  St.  NW..  Washington,  DC 
2042  I.  . 

Th  I  collection  of  information  in  this 
inter  m  final  rule  is  found  in  §  303.15 
and  t  ikes  the  form  of  copies  of 
pree>  isting  materials  and  other 
matei  ials  related  to  a  State  Savings 
Bank  s  proposed  conversion  fi-om  the 
mutu  il  to  stock  form  of  ownership.  The 
inforiiation  wrill  be  used  to  enable  the 
FDIC  to  identify  and  address  issues 
invol  ed  in  the  proposed  conversion 
relatii  ig  to  the  safety  and  soundness  of 
the  bj  nk.  any  abusive  management 
pract  :es  and  potential  violations  of 
appli(  able  law. 

Th«  estimated  annual  reporting 
burde  i  for  the  collection  of  information 
requii  ement  in  this  interim  final  rule  is 
sumn  arized  as  follows: 

Nui  iber  of  Respondents:  50. 

Nui  iber  of  Responses  per 
Respondent:  1. 

Tofi  (7  Annual  Responses:  50. 

Hoi  rs  per  Response:  2. 

Tot  J  Annual  Burden  Hours:  100. 

Regul  itory  Flexibility  Act 

Bee  luse  no  notice  of  proposed 
rulem  iking  was  required  in  connection 
with  I  le  adoption  of  this  interim  rule, 
no  reg  ilatory  flexibility  analysis  is 
requir  id  under  the  Regulatory 
Flexib  lity  Act  (5  U.S.C.  601  etseq.). 

Backgtiund 

The  Pj  Dposed  Policy  Statement 

Rec«  ntly,  the  FDIC  issued  for  public 
commi  int  a  proposed  policy  statement 
on  the  conversions  of  State  Savings 
Banks  mm  mutual  to  stock  ownership 
(Propc  »d  Policy  Statement).  59  FR 
4712  (  ebruary  1, 1994).  As  explained 
in  the  )roposal,  in  recent  years  a 
numbt  r  of  mutually  owned  State 


Savings  Banks  have  converted  to 
stockholder-owned  State  Savings  Banks. 
•    In  some  cases,  the  conversion  results  in 
an  acquisition  by  or  merger  into  another 
institution  (generally  known  as  merger/ 
conversions),  with  depositors/members 
obtaining  the  right  to  purchase  stock  in 
the  acquiring  institution  and  not  the 
converting  savings  bank.  Many  of  the 
institutions  that  converted  from  mutual 
to  stock  form  first  converted  bom 
federal  or  state  mutual  savings 
associations  regulated  by  the  Office  of 
Thrift  Supervision  (OTS)  to  State 
Savings  Banks. 

One  consequence  of  these  conversions 
to  State  Savings  Banks  is  that  the  FDIC 
replaces  the  OTS  as  the  institution's 
primary  federal  regulator.  The  mutual- 
to-stock  conversion  process  is  subject  to 
the  rules  and  protections  of  state  law.i 
Conversion  rules  under  state  law  are  not 
identical  to  and  in  some  cases  are  less 
stringent  than  OTS  regulations.  The 
absence  of  consistent  treatment  under 
state  laws  or  some  federal  oversight  o\  er 
State  Savings  Bank  conversions  to  stot  k 
form  presents  an  opportunity  for 
inconsistency  and  abuse.  In  addition, 
the  FDIC  understands  that  the  OTS  is  in 
the  process  of  reviewing  the  adequacy  of 
its  own  regulations  and  policies. 

The  areas  of  particular  concern  for 
potential  abuse  in  conversions  are:  (1) 
Properly  appraising  the  institution  to  be 
sold;  (2)  Pricing  the  stock  sold  in  the 
conversion;  (3)  Apportioning  the  stock 
subscription  rights;  (4)  Disclosure  of 
information  needed  to  make  an 
informed  investment  decision;  and  (5) 
Compensation  and  benefits  provided  to 
insiders. 

The  improper  valuation  of  the 
institution  and/or  under-pricing  of 
conversion  stock,  among  other  things, 
may  unjustly  enrich  the  purchasers, 
increase  the  temptation  by  insiders  to 
acquire  more  shares  than  they  are  fairly 
entitled  to,  and  deny  the  institution  the 
additional  capital  it  should  receive  to 
protect  depositors  and  the  Insurance 
fund.  The  over-pricing  of  conversion 
stock,  among  other  things,  may  result  in 
poor  investment  decisions  by 
depositors/members  who  may  lack 
investment  expertise. 

In  some  conversion  transactions 
insiders  may  appear  to  have  received 
(and.  in  some  cases,  have  received) 
preferential  treatment  over  the  interests 
of  depositors/members.  In  addition, 
mutual  savings  banks  that  convert  to 
stock  form  undertake  a  major 
restructuring  that  possibly  can  lead  to 
significant  changes  in  the  nature  or 
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'  Some  federal  laws  may  still  apply,  such  as  the 
anti-fraud  provisions  of  the  federal  securities  law 
E.R..  15  U.S.C.  78i. 


volume  of  business  conducted.  In  the 
recent  past,  some  institutions,  in 
leveraging  capita)  raised  through  a 
coi;iversiQO  and  reaching  for  a  return  on 
equity,  have  vigorously  competed  for 
loans  and  liberalized  imderwriting 
standards — activities  which  led  to  loan 
losses  that  in  many  instances  depleted 
more  capital  than  was  raised  through 
the  mutuaMo-stock  conversioa  and,  in 
some  cases  during  the  past  ten  years, 
resulted  in  failure  of  the  converted 
thrift 

The  general  purpose  of  the  Proposed 
Policy  Statement  is  to  solicit  public 
comment  on  the  issues  involved  in 
mutual-to-stock  conversions  and 
whether  and  how  the  FDIC  should 
regulate  this  activity. 

Need  for  the  Interim  Rule 

The  Board  of  Directors  of  the  FDIC 
(Board)  has  subsequently  determined 
that  during  the  pendency  of  the 
Proposed  Policy  Statement  it  is 
necessary  for  the  FDIC  to  review 
applications  filed  by  State  Savings 
Banks  with  their  respective  state 
banking  regulator  and  any  other 
applicable  state  and  federal  banking 
and/or  securities  regulators  to  determine 
whether  the  proposed  conversions 
contain  any  safety  and  soundness  issues 
and/or  issues  of  insider  abuse  that 
reflect  on  the  integrity  and  competence 
of  the  management  of  the  converting 
institution.  The  Board's  concerns  are 
caused  by  several  recent  and  pendii^ 
mutual-to-stock  conversions  of  State 
Savings  Bfuiks  that  (as  discussed  below) 
have  given  rise  to  questions  related  to 
management  abuse  and  excessive 
enrichment  of  insiders,  fairness  to 
depositors  and  general  safety  and 
soimdness  concerns.  These  conversions 
have  been  and  currently  are  the  subject 
of  congressional  hearings  and  numerous 
news  articles  and  reports.  The  FDIC  also 
has  received  (and  continues  to  receive) 
direct  complaints  from  depositors  of 
State  Saxdngs  Banks  about  unfair 
treatment  and  insider  abuse  in  mutual- 
to-stock  conversions. 

On  January  26, 1994,  Senator  Riegle 
(the  Chairman  of  the  Senate  Banking 
Committee)  and  Senator  D'Amato  (the 
ranking  minority  member  of  the  Senate 
Banking  Committee)  introduced  a  bill 
(S.  1801,  the  "Mutual  Depository 
Institution  Conversion  Protection  Act  of 
1994")  to  "combat  abuses  by 
management  and  insiders"  in  mutual-to- 
stock  conversions  of  depository 
institutions.  In  his  statement 
accompanying  the  introduction  of  the 
bill.  Senator  Riegle  noted  that,  "[t]his 
self-dealing  should  stop,  and  stop  now. 
These  outrageous  conversions  are  not 
victimless  crimes.  To  the  extent  that 


management  and  insidws  are  skimming 
off  the  net  worth  of  the  institution 
through  a  conversion,  they  are  doing  so 
at  the  expense  of  the  institution  and  its 
account  holders.  Significantly,  such 
transactions  also  siphon  capital  that 
ultimately  protects  the  deposit 
insurance  system". 

In  January  1994.  the  Financial 
Institutions  Subcommittee  of  the  House 
Banking  Committee  held  two  hearings 
on  mutual-to-stock  conversions.  At  the 
first  hearing,  held  in  Winston-Salem, 
North  Carolina,  several  depositors  of 
recently  converted  State  Savings  Banks 
testified.  One  group  of  depositors 
characterized  the  conversion  of  their 
bank  as  providing  "astronomical 
benefits"  to  officers  and  directors  of  the 
bank  and  accused  such  insiders  of 
treating  the  assets  of  the  bank  as  their 
"own  personal  property".  They  also 
contended  that  "fraudulent  intent"  had 
been  involved  in  determining  the  value 
of  the  institution.  A  depositor  of  another 
converted  State  Savings  Bank  stated  that 
he  has  done  business  with  the  bank 
since  1951  and  had  retirement  deposits 
in  the  bank  over  the  insured  limit.  He 
said  that  he  "will  receive  no 
compensation  for  my  ownership  interest 
in  [the  bank].  On  the  other  hand,  the 
ofiScers  and  directors — ^who  are  not  at 
risk  and  have  no  ownership  interest  by 
reason  of  their  offices— wiU  be  paid 
millions  of  dollars  *  *  •  (SJomebody 
who  is  not  at  risk  is  getting  rich — and 
quite  rich."  A  depositor  of  another 
recently  converted  State  Savings  Bank 
stated  at  the  hearing  that  the  appUcable 
state  luutual-to-stock  conversion  rules 
are  a  "legalized  formula  to  abscond  with 
the  assets  of  a  mutual  savings  bank". 

A  spokesman  for  the  Consumer 
Federation  of  America  testified  at  the 
Subcommittee's  second  hearing,  held  in 
Washington,  D.C  He  stated  that  "{t)he 
Banking  Committee  can  take  justifiable 
pride  in  the  work  it  performed  in  1989 
to  reform  the  regulation  of  the  savings 
and  loan  industry  •  *  •  (bjut  the  job  is 
not  complete.  One  area  of  abuse — the 
conversion  of  mutual  institutions  into 
stock  companies — was  left  untouched 
by  reforms  and  this  oversight — ^however 
accidental — has  turned  into  a 
wonderful,  fur-lined  play  pen  for  S&L 
insiders,  conversion  law  firms  and  stock 
manipulating  Wall  Street  fast-buck 
artists.  And.  once  again,  it  is  the 
depositor-consumer  who  is  left  out  in 
the  cold".  He  also  emphasized  the 
immediacy  of  the  situation  in  noting 
that  "(w]e  are  in  the  middle  of  a  feeding 
fienzy". 

A  law  school  professor  also  submitted 
a  vmtten  statement  to  the 
Subconunittee.  He  wrote  that  "[b)y 
converting  their  institutions  to  the  stock 


form  of  ownership,  and  granting 
themselves  generous  stock  and  option 
awards,  trustees  and  managers  can  make 
millions  of  dollars  in  conversions. 
While  the  conversion  form  is  beneficial, 
because  it  will  infuse  new  capital  and 
subject  these  institutions  to  market 
discipline,  the  decision  about  whether 
to  convert  is  left  solely  in  the  hands  of 
incumbent  management.  It  is  not 
uncommon  for  employees  and  trustees 
to  own  as  much  as  30  percent  of  the 
stock  after  the  offering  and  the  exercise 
of  stock  options.  The  stock  is  free,  and — 
by  pricing  the  options  very  low.  with 
the  help  of  cooperative  regulators  and 
appraisal  firms — management  can  buy 
stock  options  at  the  offering  price, 
secure  in  the- knowledge  that  pervasive 
underpricing  wiU  enable  them  to  make 
millions  when  share  prices  adjust  to 
true  maiket  value". 

Moreover,  the  primary  federal 
regulator  of  state-chartered  and  federally 
chartered  savings  and  loan  associations 
has  fielt  the  need  to  take  immediate 
action  to  stop  abuses.  On  January  31, 
1994.  the  OTS  suspended  the 
acceptance  of  appfications  involving 
merger  conversions  of  mutual  savings 
associations  under  its  supervision.  Ilie 
press  release  announcing  the 
moratorium  noted  that  "(the)  OTS  has 
grown  increasingly  troubled  over  the 
apparent  advantages  management  of  the 
mutual  and  the  acquirer  have  in  a 
merger  conversion  to  the  detriment  of 
the  depositors  of  the  mutual.  The 
moratorium  •  •  •  will  provide  an 
opportunity  for  the  OTS  to  re-examine 
the  conversion  process". 

In  light  of  these  frequent  expressions 
of  public  and  governmental  concern, 
and  the  numerous  reports  of  abusive 
insider  practices,  the  Board  has 
determined  that,  imtil  the  FDIC 
completes  the  "rulemaking"  process  in 
relation  to  the  Proposed  Policy 
Statement,  there  is  a  need  to  review  all 
pending  and  new  mutual-to-stock 
conversion  applications.  The  Board 
believes  that,  without  the  immediate 
implementation  of  the  interim  rule, 
additional  conversions  will  be 
completed  that  may  entail  abusive 
management  action  and  unsafe  and 
imsound  practices.  In  order  to  properly 
fulfill  its  supervisory  role  over  State 
Savings  Banks,  it  is  necessary  that  the 
FDIC  have  an  early  opportimity  to 
review  banks'  conversion  plans.  As 
discussed  below,  if  the  FDIC  identifies 
a  safety-and-soundness  concern,  a 
breach  of  fiduciary  duty  by  an 
institution's  management  or  possible 
violation  under  applicable  law,  the 
FDIC  will  issue  a  notice  of  objection 
which,  among  other  things,  will  advise 
the  institution  that  the  conversion  shall 
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not  be  consummated  unless  and  until 
the  FDIC  rescinds  the  letter  of  objection. 
The  enforcement  actions  available  to  the 
FDIC  are  discussed  below. 

For  the  above-noted  reasons,  the 
Board  of  Directors  has  determined  that 
the  notice  and  public  participation  that 
are  ordinarily  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  before  a  regulation  may  take  effect 
would,  in  this  case,  be  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  waiving  the  customary  30-day 
delayed  effective  date.  Nevertheless,  the 
Board  desires  to  have  the  benefit  of 
pubUc  comment  before  adoption  of  a 
permanent  final  rule  on  this  subject,  and 
so  invites  interested  persons  to  submit 
comments  during  a  30-day  comment 
period.  In  adopting  a  final  regulation, 
the  Board  will  make  such  revisions  to 
the  interim  rule  as  may  be  appropriate 
based  on  the  comments  received  on  the 
•    interim  rule  and  the  Proposed  Policy 
Statement. 

In  the  past,  some  State  Savings  Banks 
have  provided  the  FDIC  with  copies  of 
conversion  docimientation  and 
application  materials.  This  process  has 
been  voluntary,  inconsistent  and.  thus, 
undependable.  The  interim  rule  requires 
State  Savings  Banks  to  provide  such 
materials  to  the  FDIC.  As  discussed 
below,  the  FDIC  intends  to  review  the 
conversion  documentation  and 
apphcation  materials  to  determine 
whether  there  are  any  issues  involving 
the  continued  safe-and-soimd  operation 
of  the  bank,  whether  the  proposal 
contains  any  potential  abuses  by 
management  and  whether  the 
transaction  involves  any  potential 
violation  of  apphcable  law.  The  FDIC's 
authority  under  section  8  of  the  FDI  Act 
(12  U.S.C.  1818)  includesramong  other 
things,  the  ability  to  take  action  against 
a  State  Savings  Bank  and/or  its 
management  that  is  engaged,  or  about  to 
engage,  in  an  unsafe  or  unsound 
practice  in  conducting  the  business  of 
the  bank. 

In  order  to  determine  whether  a  State 
Savings  Bank,  in  the  course  of  its 
proposed  mutual-to-stock  conversion,  is 
about  to  engage  in  an  activity  with 
safety  and  soundness  impUcations,  the 
FDIC  must  be  aware  of  the  details  of  the 
proposed  conversion  at  an  early  date; 
for  example,  it  is  important  that  the 
FDIC  know  the  bank's  business  plan  for 
post-conversion  operation,  growth  and 
investment  of  any  newly  injected 
capital.  A  mutual-to-stock  conversion 
can  be  viewed  as  a  material  change  in 
the  operation  of  the  institution  for  two 
reasons.  First,  substantially  increasing 
the  capitalization  from  the  sale  of  stock 
can  lead  to  new  and  additional  risks  in 
investing  the  funds.  Secondly, 


I  lanagement  becomes  susceptible  to 
I  larket  discipline  for  the  first  time  with 
s  lareholders  who  demand  and  expect  a 
r  iasonable  retiim  on  their  investment — 
f  ictors  which  also  can  lead  to  additional 
r  sks  in  investing  funds. 

Because  of  the  safety  and  soundness 
c  ancems  inherent  in  the  potential  for 
n  Bw  risks,  a  comprehensive  and  reaUstic 
b  iisiness  plan  is  needed  for  post 
c  inversion  operations.  That  information 
t;  pically  is  provided  in  conversion 
a  )plications  required  by  the  state 
n  gulators.  In  the  past,  certain  State 
S  jvings  Banks  that  raised  substantial 
c  ipital  in  mutual-to-stock  conversions 
e  ther  failed  or  became  financially 
ti  aubled  because  of  imprudent  use  of 
ft  nds  raised  through  the  sale  of  stock. 
T  le  Board  believes  it  is  necessary  for 
tl  e  FDIC  to  obtain  information,  as  soon 
a<  possible,  on  an  institution's  intended 
ui  e  of  funds  generated  by  the 
c(  nversion. 

In  one  proposed  conversion 
tr  insaction.  a  state  mutual  savings  bank 
aj  plied  to  convert  to  stock  form  via  a 
ni  utual  holding  company  reorganization 
in  which  all  the  non-holding  company 
st  ares  would  be  obtained  only  by  bank 
in  siders.  In  that  situation,  not  only 
w  )uld  the  depositors  be  denied  the 
0[  poitunity  to  purchase  any  shares,  but 
th  5  institution  reportedly  would  end  up 
w  th  less  capital  as  a  result  of  the 
conversion.  This  would  result  because 
th ;  proceeds  of  the  stock  issuance 
wi  »uld  be  less  than  the  cost  of  the 
tn  nsaction.  This  particular 
CO  ^templated  transaction  not  only 
ap  jears  to  be  unfair  to  depositors  but 
alj  o  raises  safety  and  soundness 
CO  icems  since  capitalization  would 
de  :line. 

Jection  8(e)  of  the  FDI  Act  also 
en  powers  the  FDIC  to  bring  an 
en  brcement  action  against  bank 
in!  iders  who  have  committed  or  are 
en  [aged  in  any  act,  omission  or  practice 
thi  t  constitutes  a  breach  of  fiduciary 
du  y.  In  a  recent  highly  publicized  case, 
th<  Superintendent  of  Banks  of  the  State 
of  'Jew  York  (Superintendent)  found 
th«  t  a  bank's  board  of  trustees  breached 
its  fiduciary  duty  by  failing  to  assure 
th<  mselves  that  the  bank  was  properly 
va  Lied  prior  to  the  initiation  of  the 
pn  xy  solicitation  process.z  Specifically, 
the  Superintendent  determined  that  the 
bo)  rd  of  trustees  did  not,  prior  to  the 
sol  citation  of  proxies:  "(1)  Inform  or 
se€  ;  to  inform  itself  about  the  factors 
tha  would  be  significant  in  valuing  the 
Bai  k;  (ii)  inform  or  seek  to  inform  itself 
abc  ut  the  methods  by  which  the 


'  I  ee.  Order  Pursuant  to  Section  39  of  the  New 
Yor|  Banking  Uw— In  the  Matter  o£The  Green 
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appraiser  determined  the  value  of  the 
Bank;  (iii)  seek  or  receive  any  in-depth 
analysis  of  the  Appraisal". 
Consequently,  the  Superintendent 
foimd  that  the  trustees  violated  a 
provision  of  New  York  Banking  Law 
requiring  them  to  exercise  a  duty  of  care 
to  ensure  the  fairness  of  the  conversion 
by  informing  themselves  about  the 
appraisal  and  exercising  their  judgment 
to  determine  the  reasonableness  of  the 
appraisal. 

The  Superintendent  also  determined 
that  the  adequacy  of  certain  disclosures 
in  the  original  proxy  statement  issued 
by  the  bank  was  questionable.  For 
example,  the  Superintendent  found  that 
the  proxy  statement  contained  no 
disclosures  regarding  another  bank's 
interest  in  a  merger  conversion 
transaction,  the  trustees'  response  to 
that  proposed  merger  and  the  reasons 
for  the  trustees'  response.  The 
Superintendent  concluded  that  "failure 
to  provide  depositors  with  such 
information  about  alternate  proposals  in 
the  Proxy  could  deprive  depositors  of 
the  information  necessary  to  evaluate 
the  Trustee's  decision  to  convert,  and 
therefore  was  misleading".  The 
Superintendent  also  found  that 
disclosures  in  the  proxy  statement 
concerning  certain  stock  awards  to 
management  and  the  trustees  failed  to 
state  the  actual  dollar  value  of  those 
benefits  and  thus  were  inadequate.  In 
addition,  the  Superintendent  found  that 
the  proxy  materials  did  not  contain  an 
adequate  discussion  of  the  reasons  for 
the  conversion  and  that  depositors 
should  have  been  provided  with  all  of 
the  material  factors  which  led  to  the 
trustees'  decision  to  pursue  the 
conversion  transaction. 

Finally,  the  Superintendent  sought 
and  obtained  a  "substantial  reduction  in 
the  stock-based  compensation  awarded 
to  management  and  the  trustees  in 
connection  with  the  conversion  and 
cancellation  of  all  stock  subscriptions  at 
the  initial  offering  price  by  such 
individuals  and  related  parties".  As 
further  stated  in  that  Order,  those 
modifications  served  "to  reduce  the 
opportimities  for  self-enrichment  that 
could  influence  the  Board's  review  of 
the  valuation  of  the  Bank". 

In  this  situation,  the  Superintendent 
interceded  to  ensure  that  the  bank's 
trustees  considered  and  reviewed  the 
reasonableness  of  the  bank's  appraisal, 
provided  adequate  disclosure  to  the 
depositors  via  a  supplemental  proxy 
statement  and  limited  the  stock-based 
compensation  awarded  to  management 
and  the  trustees  in  connection  with  the 
conversion  transaction.  Althou^  state 
regulation  worked  in  this  case  to 
prevent  insider  windfalls,  the  FDIC 
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cannot  assume  that  such  intervention 
will  occur  in  every  state  and  in  every 
conversion  transaction  involving 
possible  insider  abuses. 

The  duties  and  obligations  of  trustees 
and  officers  of  mutual  savings  banks,  as 
illustrated  in  the  foregoing  case,  are 
identical  to  the  responsibilities  the  FDIC 
has  historically  enunciated  and 
enforced  concerning  directors  and 
officers  of  commercial  banks.^  The  two 
principal  duties  of  care  and  loyalty  that 
directors  and  officers  of  commercial 
banks  must  exercise  on  behalf  of  the 
institution  and  its  constituencies  (i.e., 
depositors,  creditors  and  shareholders) 
also  obligate  trustees  of  depositor- 
owned  mutual  savings  banks.  Both 
duties  have  long  antecedents  in  the 
common  law  of  corporations  and 
financial  institutions.* 

Trustees  (as  well  as  officers)  of  mutual 
savings  institutions  are  held  to  the  same 
standard  of  care  and  loyalty  as  directors 
and  officers  of  commercial  banks.  Thus 
the  trustees  must  fulfill  their  duty  of 
loyalty  to  the  institution  by 
achninistering  its  affairs  with  the  utmost 
candor,  personal  honesty  and  integrity. 
They  are  prohibited  from  advancing 
their  own  personal  or  business  interests 
or  those  of  others  at  the  expense  of  the 
bank.  This  general  fiduciary  duty  has 
been  Crequently  interpreted  to  include 
an  element  of  fairness  and  good  faith 
which,  in  the  context  of  mutual-to-stock 
conversions,  affords  protection  to  the 
depositors/owners  of  mutual  savings 
banks.  Through  this  interim  rule,  the 
FDIC  seeks  to  protect  these  depositor/ 
owners  in  a  consistent  manner. 

The  FDIC,'  through  the  interim  rule, 
also  requires  the  trustees  of  mutual 
savings  banks  to  adhere  to  the  same 
standards  of  loyalty  and  care  that  are 
required  of  directors  and  officers  of 
commercial  banks  in  order  to  prevent 
insider  abuse.  Publicized  insider  abuse 
(and  the  lawsuits  that  such  abuses  may 
engender)  may  have  a  sufficiently 
significant  impact  upon  the  reputation 
of  a  bank  to  affect  its  continued  viabiUty 
and,  thus,  its  safety  and  soimdness. 
resulting  in  a  regulatory  violation. 

In  addition,  section  39  of  the  FDI  Act 
(12  U.S.C.  1831p-l(c))  provides  that 
excessive  compensation,  or 
compensation  that  could  lead  to  a 
material  financial  loss  for  an  institution. 


is  an  imsafe  and  unsound  practice.)  As 
noted  above,  excessive  profits  to 
insiders  is  a  troubling  aspect  of  some 
recent  State  Savings  Bank  conversions 
to  stock  tarm. 

Explanation  of  the  Interim  Rule 

The  interim  rxile  adds  a  new  section 
to  part  303  of  the  FDIC's  regiilations  (12 
CFR  303.15)  prohibiting  State  Savings 
Banks  from  converting  to  stock  form 
without  complying  with  the 
requirements  of  the  section.  The  interim 
rule  requires  State  Savings  Banks  that 
propose  to  convert  to  stock  ownership 
to  file  with  the  FDIC  a  notice  of  intent 
to  convert  to  stock  form  consisting  of  a 
description  of  the  proposed  conversion 
accompanied  by  a  copy  of  all 
documentation  and  application 
materials  filed  with  the  appUcable  state 
and  federal  regulators.  The  notice  may 
be  in  letter  form  and  must  be  provided 
to  the  FDIC  (along  with  copies  of  the 
application  materials)  at  the  same  time 
the  application  materials  are  filed  with 
the  institution's  primary  state  regulator. 

State  Savings  Banks  tnat  already  have 
filed  conversion  applications  and 
disclosure  materials  with  the  appUcable 
state  and  federal  banking  and/or 
securities  regulators  (or  otherwise  have 
initiated  a  proposed  mutual  to  stock 
conversion)  prior  to  the  effective  date  of 
the  interim  rule  should  contact  their 
applicable  FDIC  Regional  Office  as  soon 
as  possible  and  provide  that  office  with 
the  conversion  notice  and  application 
and  disclosure  materials  as  soon  as 
practicable.  The  FDIC  intends  to  review 
such  materials  expeditiously  so  as  not  to 
interfere  with  the  completion  of 
proposed  conversions  to  which  the 
FDIC  would  not  object. 

The  FDIC  will  review  all  conversion 
materials  with  a  special  interest  in:  The 
use  of  the  proceeds  from  the  sale  of 
stock,  as  described  in  the  business  plan; 
the  adequacy  of  the  disclosure 
materials;  the  participation  of  depositors 
in  approving  the  transaction;  the  form  of 
the  proxy  statement  required  for  the 
vote  of  the  depositors/members  on  the 
conversion  *;  any  increased 
compensation  and  other  remuneration 
(including  stock  grants,  stock  option 
rights  and  other  similar  benefits)  to  be 
obtained  by  officers  and  directors/ 
trustees  of  the  bank  in  connection  with 
the  conversion:  the  adequacy  and 


>  See  e.g..  Statement  Concerning  the 
Responsibilities  of  Bank  Directors  and  OfTicers 
(FDIC  Legal  Division.  December  3, 1992);  Pocket 
Guide  for  Directors  (FDIC  1988). 

*  Cicenfield  Savings  Bank  v.  ^6ercrDni6;e,  21' 
Mass.  252.  97  N.E.  897.  39  L.R.A.n.s.  173  (1912) 
provides  a  detailed  discussion  of  liability  of  trustees 
of  a  savings  banL 


^  Proposed  regulations  on  section  39  of  the  FDI 
Act  have  been  published.  58  FR  60819  (November 
18. 1993). 

*  One  issue  would  be  whether  the  applicable 
state  law  and/or  the  plan  of  conversion  requires  a 
special  proxy  for  the  conversion  or  whether 
management  expects  to  use  an  existing  general 
proxy  to  vote  for  the  depositor/member  on  the 
conversion. 


independence  of  the  appraisal  of  the 
value  of  the  mutual  savings  bank  for 
purposes  of  determining  die  price  of  the 
shares  of  stock  to  be  sold:  the  process 
by  which  the  bank's  trustees  approved 
the  appraisal,  the  pricing  of  the  stock 
and  tne  compensation  arrangements  for 
insidera;  the  nature  and  apportionment 
of  stock  subscription  rights;  and  the 
extent  of  any  existing  and  planned 
contributions  to  or  investments  in  the 
community.  In  a  merger/conversion,  the 
FDIC  will  pay  particular  attention  to  the 
value  offered  to  depositors  of  the 
converting  institution  and  the 
compensation  packages  offered  to 
management. 

The  FDIC  generally  expects  proposed 
conversions  to  substantially  satisfy  the 
standards  found  in  the  mutual-to-stock 
conversions  regulations  of  the  OTS  (12 
CFR  part  563b).  Any  variance  bom 
those  regulations  will  be  closely 
scrutinized.  Compliance  with  OTS 
requirements  will  not,  however, 
necessarily  be  sufficient  for  FDIC 
regulatory  purposes. 

In  imposing  the  requirements  of  the 
interim  rule  the  Board  does  not  intend 
to  discourage  State  Savings  Banks  from 
converting  to  stock  form  for  legitimate 
business  purposes.  The  FDIC  recognizes 
that  stock  conversions  can  be  very 
effiective  and  beneficial  in  raising 
capital,  particularly  for  banks  whose 
capital  does  not  meet  regulatory 
standards.  In  particular,  the  FDIC  does 
not  intend  to  impede  the  completion  of 
supervisory  conversions,  which  entail 
the  capitalization  of  undercapitahzed 
institutions  and  thereby  minimize  costs 
to  the  FDIC  insurance  mnds.  In  such 
situations,  the  FDIC  intends  to  act  as 
quickly  as  reasonable  in  reviewing  the 
proposed  conversion  materials  and 
mignt  not  object  to  a  conversion 
transaction  that  does  not  come  within 
the  parameters  of  the  OTS'  regulations, 
provided  that  the  transaction  likely 
would  prevent  a  loss  to  the  applicable 
deposit  insurance  fund. 

Under  the  interim  rule,  a  bank's 
notice  to  the  FDIC  will  not  be  deemed 
complete  until  the  State  Savings  Bank 
provides  the  materials  required  by  the 
interim  rule,  including  any  materials 
specifically  requested  by  tne  FDIC  after 
the  bank's  initial  submission.  The  FDIC 
Will  notify  the  institution  when  the 
notice  is  complete.  The  FDIC  will  issue 
to  the  converting  bank  a  notice  of  intent 
not  to  object  to  the  proposed 
conversion,  if  the  FDIC  determines  that 
the  proposed  conversion  would  not 
pose  a  risk  to  the  safety  and  soundness 
of  the  bank,  violate  any  law  or 
regulation  or  present  a  breach  of 
fiduciary  duty.  Such  notice  of  non- 
objection shall  be  provided  within  60 


days  after  the  FDIC  receives  a  complete 
notice  of  the  proposed  conversion  and 
a  copy  of  all  docmnentation  and 
application  materials.  If  the  FDIC  does 
not  provide  a  non-objection  letter 
witidn  60  days  after  the  FDIC  receives 
a  complete  notice  of  the  proposed 
conversion,  the  bank  may  consummate 
the  conversion:  however,  the  FDIC  has 
the  discretion  to  extend  the  initial  60- 
day  period  an  additional  60  days. 

bi  aituations  where  the  FDIC 
identifies  a  safety  and  concern,  violatioD 
of  any  law  or  regulation  or  breach  of 
fiduciary  duty,  the  FDIC  will  issue  to 
the  institutioD  a  latter  of  objection  to  the 
proposed  conversion.  Under  the  interim 
rule,  the  Slate  Savings  Bank  may  not 
consummate  the  conversion  until  the 
FDIC  has  rescinded  such  a  letter.  The 
FDIC  intends  to  use  its  administrative 
authority,  if  necessary,  to  correct  the 
concerns  expressed  in  the  tetter  of 
objection  and  to  enforce  compliance 
with  the  interim  rule. 

Violatioes  of  regulations  can  resuh  in. 
among  other  things,  the  FDfCs  issuance 
of  a  cease  and  densi  order  and/or 
temporary  oease  and  desist  order  under 
12  U.S.C.  1818(b)  and/or  (c).  The  onier 
couM  not  only  prohibit  conduct,  but 
also  require  affirmative  action.  In 
addition,  the  FDIC  could  remove  and/or 
prohibit  a  party  from  participating  in 
the  conduct  of  tbe  affairs  of  a  bank  , 
under  section  B(e)  of  tiie  FDI  Act  (12 
U.S.C.  1616(e)).  Moreover,  anyone 
involved  in  a  conversion  transaction, 
not  just  the  officers,  directors  and 
employees  of  Ae  bank,  could  be  subject 
to  a  cease  and  desist  order  imder  section 
8(b)  and/or  (c)  of  the  FDI  Act  (12  U.S.C. 
1818(b).  (c)),  or  a  removal  and 
prohibition  order  under  section  e(e)  of 
the  FDI  Act  (12  U.S.C.  1818(e)).  In 
addition,  the  FDIC  could  impose  civil 
money  penalties  imder  section  8(i)  of 
the  FDI  Act  (12  U.S.C.  1818(i)).  The 
FDIC  also  could  terminate  the  deposit 
insurance  of  the  bank  under  section 
8(a)(2)  of  the  FDI  Act  (12  U.S.C. 
1818(a)(2)).  Finally,  the  FDIC  also  could 
issue  a  directive  based  on 
noncompliance  with  section  39  of  the 
FDI  Act. 

ReipMst  for  Pnblic  Commeat 

The  FDIC  is  issuing  this  interim  rule 
in  response  to  the  immediate  need  to 
review  proposed  mutual-to-stock 
conversions  of  State  Savings  Banks.  The 
FDIC  is,  however,  hereby  requesting 
comment  during  a  30-day  comment 
period  on  all  aspects  of  the  interim  rule. 

List  of  Subject*  in  12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 


ini  uranoe.  Banks,  Banking,  Reporting 
ani  1  recordkeeping  Toquirements, 
Sa  rings  associations. 

'or  tile  reasons  set  out  in  the 
po  amble,  part  303  of  chapter  in  of  title 
1 2  of  the  Code  of  Federal  Regulations  is 
am  ended  as  follows: 

PApT«)3-APPUCATK)NS, 
RBCMIESTS.  SUBMITTALS. 
DE  .EGATXMS  OF  AUTHORITY.  AND 
NC  nCES  REQUmED  TO  BE  FILED  8Y 
STfVTUTE  OR  REGULATION 

.  The  authority  citation  for  part  303 
is  1 9vlsed  to  reed  as  fbllows: 

A  uOMritjr:  12  VjSJC  378, 1«13,  WIS.  1«16. 
181  r(t)(2XH  1817(i).  1818. 1819  ("Seventh" 
"Ei  ;hth"  and  "Tentlj"),  1828, 1831e,  l«31o. 
183^p-l(a):  15  U.S.C  1607. 

A  new  §  303.15  is  added  to  read  as 
fol  orws: 

§  3(  115   A«utua>-to-«tock  conver*(on«  of 
mm  uaDy  owned  atate-ctiartered  savings 


(i  i)  Requirement  for  mutual-tO'Stock 
cot  version.  An  insured  state-chartered 
mu  ually  owned  savings  bank  !b>ip)1  not 
con  vert  to  stock  form,  except  as 
pro  ^ded  for  in  this  section. 

f  i)  Prior  notice  requirement.  An 
insi  ired  state-chartered  mutually  owned 
sev  ngs  bank  that  proposes  to  convert 
froi  1  mutual  to  stock  form  shall  file  with 
the  FDIC  a  notice  of  intent  to  convert  to 
sto<  k  form  and  copies  of  all  documents 
file  I  with  state  and  federal  banking  and/ 
or  s  scurities  regulators  in  connection 
wit  I  the  proposed  conversion.  An 
inst  itution  that  is  in  the  process  of 
con  /erting  to  stock  fonn  that  has  filed 
a  pi  oposed  stock  conversion  application 
wit  1  the  applicable  state  and  federal 
reg]  lators  (or  otherwise  has  initiated  a 
stoc  k  conversion)  prior  to  the  effective 
dat4  of  this  section  shall  file  the 
reqi  ired  materials  with  the  FDIC  as 
soo  1  as  practicable.  An  insured  mutual 
sav;  Qgs  bank  chartered  by  a  state  tK^t 
doe  i  not  require  the  filing  of  application 
mat  trials  to  convert  from  mutual  to 
stoc  i  form  that  proposes  to  convert  to 
the  itock  form  shall  notify  the  FDIC  of 
the  >roposed  conversion  and  provide 
the  oaterials  requested  by  the  FDIC 

(c  Content  and  filing  of  notice-4, 1 ) 
Con  *ent  of  notice.  TTie  notice  required  to 
be  f  led  under  paragraph  (b)  of  this 
sect  on  shall  provide  a  description  of 
the  >roposed  conversion  and  include  a 
cop  '  of  all  notices  or  applications 
coni  eming  the  proposed  conversion, 
incl  iding  all  attachments  or  appendices 
ther  !to.  that  ha\-e  been  filed  with  any 
state  and  federal  banking  and/or 
secu  rities  regulators.  Copies  of  all 
agre  sments  entered  into  as  part  of  the 
mut  jal-to-stock  conversion  between  the 


institution ,  its  o£Boers,  directors/ 
trustees  and  any  other  institution  and/ 
or  its  successors  also  must  be  provided. 

(2)  Filing  of  notice.  Notices  shall  be 
filed  with  the  regional  director  (Division 
of  Supervision!  in  the  region  in  which 
the  institution  seeking  to  convert  is 
headquartered  at  the  same  time  as  the 
conversion  application  materials'we 
filed  with  the  institution's  primary  state 
regulator. 

(d)  Review  by  FDIC.  (1)  The  FDIC  shall 
review  the  materials  submitted  by  the 
institution  seeking  to  convert  from 
mutual  to  stock  fcmn.  The  FDIC.  in  its 
discretion,  may  request  any  additional 
information  it  deems  necessary  to 
evaluate  the  proposed  conversion  and 
the  institution  shall  provide  such 
information  to  the  FDIC  expeditiously. 
Among  the  factors  to  be  reviewed  by  the 
FDIC  are: 

(i)  TTie  use  of  the  proceeds  from  the 
sale  of  stock,  as  described  in  the 
business  plan; 

(ii)  The  adequacy  of  the  disclosure 
materials; 

(iii)  The  participaticm  of  depositors  in 
approving  the  trensacticm: 

(iv)  The  form  of  the  proxy  statemoit 
required  for  the  vote  of  the  depositors/ 
members  on  the  conversion; 

(v)  Any  increased  compensati<M)  and 
other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by  . 
of&»rs  and  <lirectors/trustees  of  the 
bank  In  connection  with  the  conversion; 
(vi)  The  adequacy  and  independence 
of  the  appraisal  of  the  value  of  the 
mutual  savings  bank  for  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold; 

(vii)  The  process  by  which  the  bank's 
trustees  approved  the  appraisal,  the 
pricing  of  the  stock  and  the 
compensation  arrangements  for  insiders; 

(viii)  The  nature  and  apportionment 
of  stock  subscription  rights;  and 

(ix)  The  extent  of  any  existing  and 
planned  contributions  to  or  investments 
in  the  community. 

(2)  In  reviewing  the  materials  required 
to  be  submitted  \mder  this  section,  the 
FDIC  will  take  into  account  the  extent 
to  which  the  proposed  conversion 
conforms  with  the  various  provisions  of  • 
the  mutual-to-stock  conversion 
regulations  of  the  Office  of  Thrift 
Supervision  (12  CFR  Part  563b).  as 
currently  in  effect  at  the  time  the  FDIC 
reviews  the  required  materials  related  to 
the  proposed  conversion.  Any  non- 
confonnity  with  those  provisions  will 
be  closely  scrutinized.  Conformity  with 
the  OTS  requirements,  however,  will 
not  be  sufficient  for  FDIC  regulatory 
purposes  if  the  FDIC  determines  that  the 
proposed  conversion  would  pose  a  risk 
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to  the  institution's  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty. 

fe)  Notification  of  completed  filing  of 
materials.  The  FDIC  shall  notify  the 
institution  when  all  the  required 
materials  related  to  the  proposed 
conversion  have  been  filed  with  the 
FDIC  and  the  notice  is  thereby  complete 
for  purposes  of  computing  the  time 
periods  designated  in  paragraphs  (0  and 
(h)  of  this  section. 

(f)  Notice  of  intent  not  to  object.  If  the 
FDIC  determines,  in  its  discretion,  that 
the  proposed  conversion  would  not 
pose  a  risk  to  the  institution's  safety  and 
soundness,  violate  any  law  or  regulation 
or  present  a  breach  of  fiduciary  duty, 
then  the  FDIC  shall  issue  to  the  bank 
seeking  to  convert,  within  60  days  of 
receipt  of  a  complete  notice  of  proposed 
conversion,  a  notice  of  intent  not  to 
object  to  the  proposed  conversion.  The 
FDIC  may.  in  its  discretion,  extend  by 
written  notice  to  the  institution  the 
initial  60-day  period  by  an  additional  60 
days. 

(g]  Letter  of  objection.  If  the  FDIC 
determines,  in  its  discretion,  that  the 
proposed  conversion  poses  a  risk  to  the 
institution's  safety  and  soundness, 
violates  any  law  or  regulation  or 
presents  a  breach  of  fiduciary  duty,  then 
the  FDIC  shall  issue  a  letter  to  the 
institution  stating  its  objection(s)  to  the 
proposed  conversion  and  advising  the 
institution  that  the  conversion  shall  not 
be  consiunmated  until  such  letter  is 
rescinded.  A  copy  of  the  letter  of 
objection  shall  be  furnished  to  the 
institution's  primary  state  regulator  and 
any  other  state  or  federal  banking  and/ 
or  securities  regulator  involved  in  the 
conversion.  The  letter  of  objection  shall 
advise  the  institution  of  its  right  to 
petition  the  FDIC  for  reconsideration 
under  §  303.6(e)  of  the  FDIC's 
regulations.  Such  action  shall  not,  in 
any  way.  prohibit  the  FDIC  from  taking 
any  other  action(s)  that  it  may  deem 
necessary. 

(h)  Consummation  of  the  conversion. 
An  institution  may  consummate  the 
proposed  conversion  upon  either: 

(1)  the  receipt  of  a  notice  of  intent  not 
to  object:  or 

(2)  the  expiration  of  the  60-day  period 
following  acceptance  of  a  complete 
notice  by  the  FDIC.  imless  the  FDIC 
issues  a  notice  of  objection  before  the 
end  of  that  period  and,  in  which  case, 
the  conversion  shall  not  be 
consimimated  until  such  letter  is 
rescinded.  The  FDIC  may,  in  its 
discretion,  extend  by  written  notice  to 
the  institution  the  initial  60-day  period 
by  an  additional  60  days. 

(i)  Delegation  of  authority.  The 
authority  to  issue  notices  of  intent  not 


to  object  or  letters  of  objection,  to 
rescind  such  letters,  to  determine  and  to 
issue  letters  of  non-objection,  to 
determine  the  adequacy  of  the 
information  submitted,  to  determine 
when  the  time  periods  prescribed  in  this 
section  begin  to  run  and  whether  to 
extend  the  time  periods  under 
paragraphs  (f)  and  (h)  of  this  section, 
and  to  notify  institutions  of  the 
completion  of  the  filing  of  the  required 
materials  is  delegated  to  the  Executive 
Director  of  Supervision  and  Resolutions, 
the  Director  of  the  Division  of 
Supervision,  and,  where  confirmed  in 
writing  by  the  Director  of  Supervision, 
to  an  associate  director  of  the  Division 
of  Supervision  or  the  regional  director(s) 
(Division  of  Supervision)  or  deputy 
regional  director(s)  (Division  of 
Supervision). 

By  the  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C..  this  8th  day  of 
February,  1994. 

Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-00;  Special;  Conditions  No. 
2S-AHU-T9\ 

Special  Conditions;  Cessna  Afrcraft 
Company,  Model  560  Block  Point 
Change.  S.N.  560-0260  and  on, 
Airplanes,  Lightning  and  High-Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Company 
(Cessna).  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on, 
airplanes.  These  new  airplanes  will 
utilize  new  avionics/electronic  systems 
that  perform  critical  or  essential 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
EFFECTIVE  DATES:  >Iarch  17, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch.  ANM-13.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Land  Avenue  SW,  Renton, 
Washington,  98055-4056;  telephone 
(206) 227-2145. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  2, 1992,  Cessna  Aircraft 
Company  (Cessna),  applied  for  an 
amended  type  certificate  in  the 
transport  airplane  category  for  the 
Model  560  Block  Point  Change.  S.N. 
560-0260  and  on,  airplanes.  The  Cessna 
Model  560  Block  Point  Change  is  a 
modified  Cessna  Model  560.  The  two 
Pratt  and  Whitney,  Canada  JT15D-5A 
engines  will  be  replaced  will  be 
replaced  with  ]T15D-5D  turbo  fans 
which  will  have  an  increase  of 
approximately  5  percent  thrust  One 
8x7-inch  primary  flight  instrument 
display  (PFD)  will  be  installed  at  each 
pilot's  station  and  an  8x7-inch 
Multifunction  Display  (MFD)  (without 
engine  indication  and  crew  alerting 
system  (EICAS))  will  be  installed  in  the 
center  panel  as  standard  equipment. 
Copilot's  standard  instruments  will  be 
an  electro-mechanical  attitude  system 
driven  by  the  VG-14  gyro  and  an 
electro-mechanical  horizontal  situation 
indicator  (HSI)  driven  by  the  C-14D 
gyro.  An  option  is  offered  to  replace 
these  copilot  instnunents  with  a 
copilot's  8x7-inch  display.  A  Honeywell 
Primus  1000,  digital  autopilot/ flight 
director  system  will  be  installed.  This 
system  will  operate  in  conjunction  with 
a  suite  of  Collins  radios  (dual  Com,  Dual 
Nav,  dual  distance  measuring 
equipment  (DME),  dual  Mode  S 
Transponder,  and  automatic  direction 
finder  (ADF)).  Optional  available^ 
avionics  will  be  a  second  ADF, 
emergency  locator  transmitter  (ELT)  and 
cockpit  voice  recorder  (CVR). 

The  Cessna  560  Block  Point  Change 
will  also  include  adhesive  bonded  cabin 
side  stringers,  rather  than  riveting. 
Other  structural,  thermal  and  acoustic 
improvements  will  be  installed.  The 
zero  fuel  weight  will  increase  from 
11.200  pounds  (lbs.)  to  11,700  lbs.,  the 
rajpp  weight  will  increase  from  16,100 
lbs.  to  16,500  lbs.  and  the  takeoff  weight 
will  increase  from  15,900  lbs.  to  16,300 
lbs. 

Type  Certification  Basts 

Under  the  provisions  of  S  21.17  of  the 
FAR.  except  as  provided  in  §  25.2,  the 
certification  basis  of  the  Model  560 
Block  Point  Change,  S.N.  560-0260  and 
on,  will  include  the  applicable 
provisions  of  Part  25,  as  amended  by 
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Amendments  2S-1  through  25-17; 
§§25.2Slle).  25.934.  and  25.1091(d)(2) 
as  amended  through  Amendment  25-23; 
§  25.1401  as  amended  through 
Amendment  25-27;  §  25.1387  as 
amended  thiou^  Amendment  25-30; 
§§  25.787.  25.789.  25.791.  25.853, 
25.855,  25.857.  and  25.1359  as  amended 
through  Amendment  25-32; 
§§  2S.1303(a)(2)  and  25.138S(c)  as 
amended  throu^  Amendsient  25-38: 
§  25.305  as  amnided  through 
Amendment  25-S4;  §25.1001  as 
amended  through  Amendment  25-57; 
Part  34  of  the  FAR;  Part  36  of  the  FAR 
as  amended  by  Axaendmeots  36-1 
through  36-lft.  Also  included  in  the 
certification  bests  are  Special 
Conditions  2S-2S-CE-4  and  25-ANM- 
21.  and  the  special  cooditioas  issued 
herewith. 

For  the  Honeywell  Primus  1000. 
compliance  will  be  shown  with  the 
following  re;g\ilatioas:  S§  25.1301.  25- 
1303G>).  25.1322  as  amended  through 
Amendment  25-36.  §§  25-1309. 
25.25.1321  (a),  (b).  (dj.  and  (e).  25.1331. 
25.1333.  and  25.1335  as  amended 
through  Amendmeat  25-41. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  Part  25.  as  amended)  <k>  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  560 
Block  Point  Change  because  of  a  novel 
or  unusual  desi^a  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  eouivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in' 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusaal  Design  Features 

The  Model  560  Block  Point  Change. 
S.N.  560-0260  and  on.  incorporates  new 
avionic/electronic  installations, 
including  one  8x7-inch  PFD  at  each 
pilot's  station,  and  Bx7-inch  MFD 
(without  EICAS)  in  the  center  panel,  an 
optional  copilot's  Bx7-inch  display,  a 
Honeywell  Primiis  1000  digital 
autopilot/flight  director  system  to 
operate  in  conjimction  with  a  suite  of 
Collins  radios  (dual  Com,  Dual  Nav. 
dual  DME.  and  ADF)  and  optional 
second  ADF.  These  systems  may  be 
vulnerable  to  lightning  and  higb- 
intensity  radiated  fields  external  to  the 
airplane. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
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levei  of  safety  with  new  technology 
avio  lie  systems.  There  are  two 
regu  ations  that  specifically  pertain  to 
light  ling  protection:  one  for  the 
airfii  me  in  general  (§  25.561).  and  the 
othei  for  furi  system  proterfion 
(§  25  954).  There  are,  however,  no 
regu  ations  that  deal  specifically  *vith 
prot«  ction  of  electrical  and  electronic 
syste  ms  from  lightning.  The  loss  of  a 
critic  al  function  of  these  systems  due  to 
light  ling  could  prevent  continued  safe 
fligh  and  landing  of  die  airplane. 
Althi  ugh  the  loss  of  an  essential 
fund  ion  would  not  prevent  continued 
safe  I  light  and  landing,  it  could 
signi  kantly  impact  the  safety  level  of 
the  a  rplane. 

Th  ;re  is  also  no  specific  regulation 
that   ddresses  protection  requirements 
for  el  BCtrical  and  electronic  systems 
fit)mplIRF.  Increased  power  levels  fi-om 
grouj  id  based  radio  transmitters  and  the 
grow  ng  use  of  sensitive  electrical  and 
elect  onic  systems  to  command  and 
conti  9l  airplanes  have  made  it  necessary 
to  pr  (Vide  adequate  protection. 

"To  ensxire  that  a  level  of  safety  is 
achi<  ved  equivalent  to  that  intended  by 
the  n  gulations  incorporated  by 
refen  nee.  these  special  conditions  are 
issue  i  for  the  Cessna  Model  560  Block 
Poin!  Change,  S.N.  560-0260  and  on. 
whic  1  require  that  new  technology 
elect  onic  systems,  such  as  the  primary 
instr  iment  flight  displays, 
mult  function  display,  digital  autopilot/ 
flighl  director,  etc,  be  designed  and 
insta  led  to  preclude  component 
dami  ;e  a^d  interruption  of  function 
due  1 1  both  the  direct  and  indirect 
effed  s  of  h^tning  and  HIRF. 

UghlBiag 

To  provide  a  means  of  compliance 
with  hese  special  conditions, 
claril  cation  of  the  threat  defiiiition  of 
light  ing  is  needed.  The  following 
"thre  It  definition,**  based  on  FAA 
Advi  \oiy  Circular  20-136,  Protection  of 
Aircz  ift  Electrical/Electronic  Systems 
Agaii  ist  the  Indirect  Effects  of  Lightning, 
datec  March  5. 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
com{  liance  with  the  lightning 
prote  :tion  special  condition,  with  the 
exce]  tion  of  the  multiple  burst 
envir  >nment.  which  has  been  dianged 
to  agi  se  with  the  latest  recommendation 
from  he  Society  of  Automotive 
Engix  eers  (SAE)  AE4L  lightning 
conu  ittee. 

"nil !  lightning  oirrent  waveforms 
(Com  >onents  A,  D,  and  H)  defined 
belov  ,  along  vn\h  the  voltage 
waveforms  in  AC  20-53A.  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  e  fects  of  lightning  en  the  airplane. 


These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  afi^ect  the  airplane  and  its 
sy^ems  depends  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resuhant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  tlds  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Betum  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  cturents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (Vz 
Component  D).  A  li^tning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Althou^  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  hcXoi  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  ovw  an«xtended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  a^ect  the  systems 
undex  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximiim  time 
between  subsequent  strokes  is  200ms. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  imder  evaliiation. 

And, 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
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•lirplane  li^tning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  that 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analj'tical  (or  test) 
assessment  of  functional  upset  of  the 


system.  Agai|^K  necessary  that  this 
component  l^^Hslated  into  an 
internal  envi^^Bental  threat  in  order  to 
be  used.  Thi^^Kltiple  Burst"  consists 
of  repetitive^^p>onent  H  waveforms 
in  3  sets  of  ^Hpises  each.  The 
minimum  tl^Hbetween  individual 
Component  j^Bulses  within  a  burst  is 
50  microsec^Hs,  the  maximum  is  1,000 
microseconcKThe  3  buLrsts  are 
distributed  aH>rding  to  the  following 
constraints:  (fllhe  minimum  period 
between  subs|quent  bursts  is  30ms,  and 
(2)  the  maximum  period  between 
subsequent  bursts  is  300ms.  The 


individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  follovtring  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (Vj  Component 
D).  and  the  "Multipfe  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  doxible  exfxmential  equation- 
i(t)  =  Io(e-  — e-bi) 

where: 
t  =  time  in  seconds, 
i  =  current  in  amperes,  and 


Severe  strike 
(component  A) 


Restrike  (corrpo- 
nent  D) 


Multiple  stroke  ('/& 
component  O) 


Uamp 

a,  sea-i 

b.  sec.  • 


218,810 

11,354 

647,265 


109.405 

22.708 

1,294,530 


This  equation  produces  ttie  foliowing  characteristics: 


'peak       * 

and, 

(c»('dt),B„  (amp/sec) 

di/dt.  (amp'sec) 

Actk>n  knegral  (amp:  sec) 


==    200KA 

=     1.4k10<< 
4^>0^sec 

=      1i)KlO" 

@t-  .Sfis 
=    2X)x106 


100  KA 

1.4k10'i 
<&t  >04«ec 
1.0k10<< 
<@>t-  25\is 
0.25  KlO* 


54.703 

22.708 

1,294,530 


50  KA 

0.7  k  10' < 
@t-0-»^sec 

0.5x10" 
@>t.  .25ms 
«g>0.625  X  10* 


Multiple  txjrst 
(component  H) 

10.572 

187.191 

19,105.100 


10  KA 

2j0  k  10<i 
(^-044ec 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  commimications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  aijplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  siuveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  heinesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfiame  of 
the  following  field  strengths  for  the 
frequency  ranges  Indicated. 


Frequency 

Peak 
(V/M) 

Average 

(v/mT 

lOKHz-IOOKHz  

50 
60 

SO 

100  KM2-500  KHz 

60 

500  KH2-2000  KHz  » 

70 

70 

2  MHz-30  MHz  „.. 

200 

200 

30  MHz-70  MHz . 

30 

30 

TOMHz-IOOMHz  .._     _ 

30 

30 

100  MHz-200  MHz  _ 

150 

33 

200  MH2-400  MHz  

70 

70 

400  MHz-700  MHz  

4,020 

935 

700  MHz-1000  MHz  

1,700 

170 

1  GHz-2  GHz ...:.... 

5,000 

990 

2  GHz-4  GHz  „ 

6,680 
6,850 
3600 

840 

4  GH2-6  GHz 

310 

6  GHz-8  GHz 

670 

8  GHz-12  GHz 

3.500 

1,270 

12  GHz-18  GHz 

3,500 

360 

18  GHz-40  GHz 

2.100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-93-6-NM  for  the 
Cessna  Aircraft  Company.  Model  560 
Block  Point  Change,  S.N.  560-0260  and 
on.  Airplanes,  was  published  in  the 
Federal  Register  on  November  24, 1993 
(58  FR  62051).  One  comment  was 
received.  The  commenter  (Cessna 


Aircraft  Company)  called  to  our 
attention  that  the  description  of  the 
avionics  system  is  different  than  the 
configuration  being  presented  for  type 
certification.  They  stated  that  the 
standard  equipment  configuration  will 
have  an  6x7-inch  PFD  at  each  pilot's 
station  vs  the  Federal  Register 
publication  description  of  two  PFD's  at 
the  pilots  station  with  an  optional 
copilot  PFD.  This  change  was  noted  and 
incorporated  in  these  final  special 
conditions. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1348(c). 
1352.  1354(a).  1355, 1421  through  1431. 
1502.  1651(bK2).  42  U.S.C  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  tj'pe 
certification  basis  for  the  Cessna  Aircraft 
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Company,  Model  560  Block  Point 
Change,  S.N.  560-0260  and  on. 
Airplanes. 

1.  Lightning  Protection:  (a)  Each  new 
or  modified  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

(b)  Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  essential  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  (a)  Each  new  or  modified 
electronic  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capability  of  these 
systems  to  perform  critical  functions  are 
not  adversely  afHected  when  the  airplane 
is  exposed  to  high-intensity  radiated 
fields  external  to  the  airplane. 

3.  For  the  purpose  of  mese  special 
conditions,  tie  following  definitions 
apply: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impact  the  safety  of  the 
airplane  or  the  abihty  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  VVashington.  on  January 
31.1994 

Oarrell  Nf.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  94-3448  Filed  2-14-94;  8:45  am) 
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14CFRPart25 

[Docket  No.  NM-89;  Special  Conditions  No. 
25-ANM-80] 

Special  Conditions;  Cessna  Aircraft 
Company,  Model  750  (Citation  X) 
Airplane,  High  Altitude  Operation 

AGENCY:  Federal  Aviation 

Adminisu-ation.  DOT. 

ACTION;  Final  special  conditions. 


SUMMARY:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Company 
(Cessna),  Model  750  (Citation  X) 


1  irplane.  This  new  airplane  will  have  a 
I  ovel  and  unusual  design  feature 
a  ssociated  with  an  unusually  high 
c  perating  altitude' (51, 000  feet),  for 
\  rhich  the  applicable  airworthiness 
r  igulations  do  not  contain  adequate  or 
6  }propriate  safety  standards.  These 
s  )ecial  conditions  contain  the 
a  iditional  safety  standards  that  the 
I  dministrator  considers  necessary  to 
e  itablish  a  level  of  safety  equivalent  to 
t  lat  estabUshed  by  the  existing 
a  rworthiness  standards. 
E  -FECnVE  DATE:  March  17, 1994. 
F  m  FURTHER  INFORMATION  CONTACT: 
N  ark  Quam,  FAA,  Standardization 
E  ranch,  ANM-113,  Transport  Airplane 
E  irectorate.  Aircraft  Certification 
^rvice,  1601  Lind  Avenue  SW., 
F  snton,  Washington,  98055-4056; 
t(  lephone  (206)  227-2145. 

S  JPPLEMENTARV  INFORMATION: 


Background 

On  October  15, 1991,  Cessna  Aircraft 
C  jmpany  (Cessna),  6030  Cessna  Blvd., 
P  O.  Box  7704.  Wichita,  KS  67277-7704. 
a  )plied  for  a  new  tyM  certificate  in  the 
ti  msport  airplane  category  for  the 
^  odel  750  (Citation  X)  airplane.  The 
C  jssna  Model  750  is  a  T-tail,  low  swept 
w  ing.  medium  sized  business  jet 
p  >wered  by  two  GMA-3007C  turbofan 
ei  igines  mounted  on  pylons  extending 
fr  )m  the  aft  fuselage.  Each  engine  will 
b(  I  capable  of  delivering  6,000  pounds 
ti  rust.  The  flight  controls  will  be 
pi  »wered  and  capable  of  manual 
n  version.  The  type  design  of  the  Cessna 
U  odel  750  series  airplanes  contains  a 
ni  unber  of  novel  and  unusual  design 
fe  itures  for  an  airplane  type  certificated 
u]  ider  the  applicable  provisions  of  part 
2!  of  the  FAR.  Those  features  include 
th  9  relatively  small  passenger  cabin 
v(  lume  and  a  high  operating 
al  itude.The  applicable  airworthiness 
re  juirements  do  not  contain  adequate  or 
af  propriate  safety  standards  for  the 
O  ssna  750  series  airplanes;  therefore, 
sp  Bcial  conditions  are  necessary  to 
es  ablish  a  level  of  safety  equivalent  to 
th  It  established  in  the  regulations. 

T]  pe  Certification  Basis 

Jnder  the  provisions  of  §  21.17  of  the 
Yi  lR,  Cessna  must  show,  except  as 
pr  jvided  in  §  25.2,  that  the  Model  750 
(C  tation  X)  meets  the  applicable 
pr  )visions  of  part  25,  effective  February 
1,  1965,  as  amended  by  Amendments 
25  -1  through  25-74.  In  addition,  the 
ce  tification  basis  for  the  Model  750 
in  ludes  part  34,  efiective  September 
10  1990,  plus  any  amendments  in  effect 
at  iie  time  of  certification;  and  part  36, 
ef  Krtive  December  1, 1969,  as  amended 
by  Amendments  36-1  through  the 


amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  These  special  conditions 
will  form  an  additional  part  of  the  type 
certification  basis.  In  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  750 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Novel  or  Unusual  Design  Feature 

The  Cessna  Model  750  will 
incorporate  an  unusual  design  featinre  in 
that  it  will  be  certified  to  operate  up  to 
an  altitude  of  51,000  feet. 

The  FAA  considers  certification  of 
transport  category  airplanes  for 
operation  at  altitudes  greater  than 
41,000  feet  to  be  a  novel  or  unusual 
feature  because  ciuxent  part  25  does  not 
contain  standards  to  ensure  the  same 
level  of  safety  as  that  provided  during 
operation  at  lower  altitudes.  Special 
conditions  have  therefore  been  adopted 
to  provide  adequate  standards  for 
transport  category  airplanes  previously 
approved  for  operation  at  these  high 
altitudes,  including  certain  Learjet 
models,  the  Boeing  Model  747, 
Dassault-Breguet  Falcon  900.  Canadair 
Model  600.  Cessna  Model  650,  Israel 
Aircraft  Industries  Model  1125,  and 
Cessna  Model  560.  The  special 
conditions  for  the  Cessna  Model  650  are 
considered  the  most  applicable  to  the 
Model  750  and  its  proposed  operation 
and  are  therefore  used  as  the  basis  for 
the  special  conditions  described  below. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  assure  pressure 
vessel  integrity  while  operating  at  the 
higher  altitudes,  in  lieu  of  the  Vz-bay 
crack  criterion  used  in  some  previous 
special  conditions.  Crack  growth  data 
are  used  to  prescribe  an  inspection 
program  that  should  detect  cracks  before 
an  opening  in  the  pressure  vessel  would 
allow  rapid  depressurization.  Initial 
crack  sizes  for  detection  are  determined 
under  §  25.571,  as  amended  by 
Amendment  25-72.  The  cabin  altitude 
after  failure  must  not  exceed  the  cabin 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday.  February  15.  1994  /  Rules  and  Regulations        7203 


ahitude/tiiiie  curve  limits  shown  in 
Figures  3  and  4. 

Continuous  Bow  passenger  oxygen 
equipment  is  certificated  for  use  up  to 
40,000  feet;  however,  for  rapid 
decompressions  above  34,000  feet, 
reverse  diffusion  leads  to  low  oxygen 
partial  pressures  in  the  lungs,  to  the 
extent  that  a  small  percentage  of 
passengers  may  lose  useful 
consciousness  at  35,000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40,000  feet,  even  with  the  use 
of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  2 
minutes.  The  maximum  peak  cabin 
altitude  of  40,000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
high  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant,  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  the  37,000-foot 
limit  depicted  in  Figure  4  approaches 
the  physiological  limits  of  the  average 
person;  therefore,  every  effort  must  be 
made  to  provide  the  pilots  with 
adequate  oxygen  equipment  to 
withstand  these  severe  decompressions. 
Reducing  the  time  interval  between 
pressiuization  failure  and  the  time  the 
pilots  receive  oxygen  will  provide  a 
safety  margin  against  being 
incapacitated  and  can  be  accomplished 
by  the  use  of  mask-mounted  regulators. 
This  special  condition  therefore  requires 
pressure  demand  masks  with  mask- 
mounted  regulators  for  the  flightcrew. 
This  combination  of  equipment  will 
provide  the  best  practical  protection  for 
the  failures  covered  by  the  special 
conditions  and  for  improbable  failures 
not  covered  by  the  special  conditions, 
provided  the  cabin  ^titude  is  limited. 

Discussion  of  Conunents 

Notice  of  proposed  special  conditions 
No.  SC-93-5-NM  was  published  in  the 
Federal  Register  on  November  10, 1993 
(14  CFR  59689).  No  comments  were 
received. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 


List  of  Sabjeds  in  14  cm  Part  25 

Aircraft.  Aviation  saSaty,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  reqxiirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  app.  1344, 1348(c), 
1352, 1354(a).  1355, 1421  through  1431, 
1502. 1651(b)(2),  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
750  (Citation  X)  series  airplanes: 

Operation  to  51.000  Feet 

1.  Pressure  Vessel  Integrity,  (a)  The 
maxim\un  extent  of  feilure  and  pressure 
vessel  opening  that  can  be  demonstrated 
to  comply  with  paragraph  4 
(Pressurization)  of  this  special  condition 
must  be  determined.  It  must  be 
demonstrated  by  crack  propagation  and 
damage  tolerance  analysis  supported  by 
testing  that  a  larger  opening  or  a  more 
severe  failure  than  demonstrated  will 
not  occur  in  normal  operations. 

(b)  Inspection  schedules  and 
procedures  must  be  established  to 
assure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  during  normal  operation. 

(c)  With  regard  to  the  fuselage 
structiu°al  design  for  cabin  pressure 
capability  above  45,000  feet  altitude,  the 
pressure  vessel  structure,  including 
doors  and  windows,  must  comply  with 
§  25.365(d),  using  a. factor  of  1.67 
instead  of  the  1.33  factor  prescribed. 

2.  Ventilation.  In  heu  of  the 
requirements  of  §  25.831(a),  the 
ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue, 
and  to  provide  reasonable  passenger 
comfort  during  normal  operating 
conditions  and  also  in  the  event  of  any 
probable  failure  of  any  system  that 
could  adversely  affect  the  cabin 
ventilating  air.  For  normal  operations, 
crewmembers  and  passengers  must  be 
provided  with  at  least  10  cubic  feet  of 
fresh  air  per  minute  per  person,  or  the 
equivalent  in  filtered,  recirculated  air 
based  on  the  volimie  and  composition  at 
the  corresponding  cabin  pressure 
altitude  of  not  more  than  8,000  feet. 

3.  Air  Conditioning.  In  addition  to  the 
requirements  of  §25.831,  paragraphs  (b) 
through  (e),  the  cabin  cooling  system 
must  be  designed  to  meet  the  following 


conditions  during  fligjht  above  15.000 
fiaet  mean  sea  level  (MSU: 

(a)  After  any  probriife  fa^ure,  the 
cabin  temperature-tiiBe  history  may  not 
exceed  the  vakies  shown  in  Figure  1. 

(b)  After  any  improbable  failure,  the 
cabin  tempere-lure-time  history  may  noi 
exceed  the  values  shown  in  Figure  2. 

4.  Pressurization.  In  addition  to  the 
requirements  of  §  25.841,  the  following 
apply: 

(a)  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
from  exceeding  the  cabin  altitude-time 
history  shovm  in  Figure  3  after  each  of 
the  following:  ' 

(1)  Any  probable  malfunction  or 
failure  of  the  pressurization  system.  The 
existence  of  undetected,  latent 
malfunctions  or  failures  in  conjunction 
%vith  probable  failures  must  be 
considered. 

(2)  Any  single  failure  in  the 
pressurization  system,  combined  with 
the  occiurence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 
effective  area  that  produces  the 
maximum  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 

(b)  The  cabin  altitude-time  history 
may  not  exceed  that  shown  in  Figure  4 
after  each  of  the  following: 

(1)  The  maximum  pressure  vessel 
opening  resulting  fit}m  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  four  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and  ■ 
skin-frame  combinations  must  be 
considered. 

(2)  The  pressure  vessel  opening  or 
duct  failure  resulting  fiom  probable 
damage  (failure  effect)  while  imder 
maximum  operating  cabin  pressure 
differential  due  to  a  tire  burst,  engine 
rotor  burst,  loss  of  antennas  or  stall 
warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure 
control,  air  conditioning,  electrical 
source(s),  etc.)  that  affects 
pressurization. 

[9]  Complete  loss  of  thrust  from  all 
engines. 

(c)  In  showing  compliance  with 
paragraphs  4(a)  and  4(b)  of  these  special 
conditions  (Pressurization),  it  may  be 
assimied  that  an  emergency  descent  is 
made  by  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitudu  warning 
and  the  initiation  of  an  emergency 
descent. 
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NotR  For  the  flight  evaluation  of  the  rapid 
descent,  the  test  article  must  have  the  cabin 
vohime  representative  of  what  is  expected  to 
be  normal,  such  that  Cessna  must  reduce  the 
total  cabin  volume  by  that  which  would  be 
occupied  by  the  furnishings  and  total  number 
of  people. 


b 


mask 
nrnst 


.  ««,„••  j»j  »_";:"- °^8en  system  must      be  demonstrated  to  show  that  the  ma«8c 


provided  for  the  passengers, 
(b)  A  quick-donning  pressure  demand 
'"'*'  with  mask-mounted  regulator 
be  provided  for  each  pilot.  Quick- 


can  be  withdrawn  from  stowage  an(* 
donned  within  5  seconds. 
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TIME -MINUTES 

CABIN  ALTITUDE  -  TIME  HISTORY 
FIGURE  3 


NOTE:  For  ^gure  3,  time  starts  at  the  moment  cabin  altitude 
exceeds  8,000  feet  during  depressurization.   If  depressurizatibn 
analysis  shows  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is 
limited  to  30,000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  fftpt 
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(Supplemental  oxygen  available  to 
all  passengers) 


10 


TIME -MINUTES 
CABIN  ALTrrUDE  -  TIME  HISTORY 

FIGURE  4 

NOTE:  FoJ  figure  4,  time  starts  at  the  moment  cabin  altitude 
exceeds  Q,pQO  feet  during  depressurization.   If  depressurlzatlon 
analysis  shbws  that  the  cabin  altitude  limit  of  this  curve  is 
exceeded,  he  following  alternate  limitations  apply:  After 
depressurisation,  the  maximum  cabin  altitude  exceedence  is 
limited  to  4  ).000  feet.  The  maximum  time  the  cabin  altitude  may 
exceed  25.  )00  feet  is  2  minutes;  time  starting  when  the  cabin 
altitude  exceeds  25.000  feet  and  ending  when  it  returns  to 
25,000  feet 


Issued  in  Renton.  Washington,  on  January 
31,1994. 

Darreil  M.  Pcderson, 

Acting  Manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Senice, 
ANM-100. 

|FR  Doc.  94-3449  Filed  2-14-94;  8:45  am] 
Bn.UNG  CODE  4910-1»-M 


A  :tion:  Final  rule;  request  for 
c  jmments. 


14CFRPart39 

[Docket  No.  94-NM-10-AD;  Amendment 
39-8823;  AD  94-04-05] 

Airworthiness  Directives;  Airbus 
Industrie  Models  A300,  A310,  and 
A300-600  Series  Airplanes  Equipped 
With  Dowty  Ram  Air  Turbines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


S  JMMARY:  This  amendment  adopts  a 
n  3W  airworthiness  directive  (AD)  that  is 
a  )plicable  to  certain  Airbus  Industrie 
N  odels  A300.  A310,  and  A300-600 
s  (ries  airplanes.  This  action  requires 
ri  petitive  deployment  tests  of  the  ram 
a  r  turbine  (RAT)  and  checks  of  the 
a  ijustment  of  the  locking  rod.  This 
a  nendment  is  prompted  by  reports  of 
fj  ilure  of  the  RAT  to  rotate  when 
n  Kressary,  due  to  maladjustment  of  the 
1<  eking  rod.  The  actions  specified  in 
tl  is  AD  are  intended  to  ensure  the 
a  ailability  of  the  RAT  in  case  of  need. 
D  kTES:  Effective  March  2, 1994. 

The  incorporation  by  reference  of 
c(  rtain  publications  listed  in  the 
n  gulations  is  approved  by  the  Director 

the  Federal  Register  as  of  March  2, 
1  194. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  18,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
10-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
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Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  980S5-4056;  telephone 
(206)  227-2797:  fax  (206)  227-1320. 
SUPn^MENTARV  mFORMATION:  The 
Direction  Generale  de  I'Aviation  Gvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Airbus  Models  A300,  A310,  and 
A300-600  series  airplanes  equipped 
with  certain  Dowty  ram  air  turbines 
(RAT).  The  DGAC  advises  that  there  has 
been  a  report  of  a  RAT  failing  to  rotate 
during  an  in-flight  deployment  test.  The 
locking  rod  did  not  move  sufficiently  to 
release  the  turbine  and,  consequently, 
no  rotation  of  the  spinner  was  possible. 
Initial  investigations  revealed  that  this 
situation  was  caused  by  a  combination 
of:  (1)  Corrosion  inside  of  the  spring 
housing  located  at  the  upper  part  of  the 
leg,  where  the  upper  part  of  the  locking 
rcNd  goes  through;  and  (2)  probable 
malad|ustment  of  the  locldng  rod  itself. 
Further  investigation  revealed  that  the 
lubricating  grease  in  this  area  had 
decomposed  into  solid  particles,  and  the 
resulting  friction  appeared  high  enough 
to  contribute  to  the  stiff  moveoient  of 
the  locking  rod  assembly.  This 
condition,  if  not  corrected,  could  result 
in  the  unavailability  of  the  RAT  in  case 
of  need. 

In  response  to  this  sitiuition.  Airbus 
Industrie  issued  an  All  Operator  Telex 
(AOT)  in  July  1993,  recommending  that 
operators  perform  repetitive  ground 
extension  tests  of  the  RAT  to  ensure  that 
it  was  in  pr(^)er  working  condition,  and 
repetitive  Checks  of  the  locking  rod  for 
proper  movement.  That  AOT  instructed 
operators  to  adjust  the  locking  rod  at  5 
-to  10  degrees  from  full  travel  of  the  leg 
extended  position.  (By  adjusting  to  that 
point,  ali^unent  with  the  siu^ace  of  the 
lock  plate  was  expected  to  be  reached.) 
The  AOT  also  recommended  that 
operators  apply  additional  lubricating 
grease  at  the  top  and  bottom  of  the 
spring  housing,  so  that  the  area  would 
be  sealed  against  moistiue  and  corrosion 
would  be  inhibited. 

Subsequent  to  the  issuance  of  that 
AOT.  a  report  was  received  indicating 
that,  during  an  in-flight  deployment  test 
on  a  Model  A300  series  airplane,  one  of 
the  blades  of  the  RAT  was  damaged. 
Investigation  of  this  indd^t  revealed 
that  the  RAT  locking  rod  had  been 
adjusted  to  10  degrees  from  full  travel 
of  the  leg  in  extended  position,  as  was 
recommended  in  the  previously-issued 
AOT.  Consequently,  this  had  allowed 
the  RAT  blades  to  start  to  rotate  too 
early  and  contact  the  RAT  door. 
Potential  contact  between  the  RAT 


blades  and  RAT  doors  is  not  readily 
detectable  during  •  normal  RAT  ground 
functional  test,  since  the  RAT  does  not 
rotate  during  the  extension  phase  of  the 
test.  If  this  latent  failure  occurs,  it  can 
lead  to  damage  of  the  RAT  blades  and 
subsequent  reduced  perfonnance  of  the 
RAT  during  times  when  its  use  is 
needed. 

In  order  to  address  this  situation, 
Airbus  Industrie  issued  All  Operator 
Telex  29-09.  dated  November  16,  1993. 
which  recommends  similar  inspection, 
adjustment,  and  lubrication  actions  to 
those  called  for  in  the  previous  AOT. 
but  reduces  the  tolerances  for 
adjustment  of  the  RAT  locking  rod  to  5 
(+0.5  to  - 1.0)  degrees.  This  reduction 
of  the  adjustment  tolerances  will 
prevent  ihe  previously  described 
situation  from  occiirring  and  thereby 
preclude  the  problems  associated  mth 
the  RAT  blades  rotating  too  early.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-136- 
146(B)R1,  dated  December  22, 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactxxred 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registenKl  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  performance  of  the 
RAT  in  case  of  need.  This  AD  requires 
repetitive  ground  extension  test  of  the 
RAT  to  ensure  that  it  is  in  proper 
working  condition,  and  repetitive 
checks  of  the  locking  rod  for  proper 
movement  and  adjustment,  if  necessary. 
This  AD  also  requires  application  of 
additional  lubricating  grease  at  the  top 
and  bottom  of  the  spring  housing.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  Airbus  AOT  29-09. 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 


cause  exists  for  tn«lHng  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fli^  safety  and,  thus,  was  not 

S>receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  vievtrs,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  s\ibmitted 
in  tripUcate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  he 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-^^M-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  isjletermined  that  this  final  rufe  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  oirder  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
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under  DOT  Reg\ilatoiy  Policies  and 
Procedures  (44  FR 11034.  February  26, 
1979).  If  it  Is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
mRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthorMy:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-04-05  AiriniK  Amendment  39-8823. 
Docket  94-NM-lO-AD. 
Applicability:  Models  A300,  A310,  and 
A300-600  series  airplanes,  certificated  in  any 
category;  equipped  with  the  following  Dowty 
ram  air  turbines  (RAT),  part  numbers: 
RAT  16C  100  VG 
RAT  16C  101  VG 
RAT  16C  102  VG 
RAT  16C  103  VG 
RAT  16C 104  VG 
RAT  16C  105  VG 
RAT  16C 109  VG 
RAT  16C  110  VG 
RAT16C116VG 
RAT  16C 117  VG 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensvire  the  availability  of  the  ram  air 
turbine  (RAT)  in  case  of  need,  accomplish 
the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  or  prior  to  accumulation  of  500 
hours  time- in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  first,  perform  a 
deployment  test  of  the  RAT  and  check  the 
adjustment  of  the  locking  rod,  in  accordance 
with  Airbus  All  Operator  Telex  (AOT)  29-09, 
dated  November  16, 1993.  Repeat  the 
deployment  test  and  adjustment  check 
thereafter  at  intervals  not  to  exceed  10 
months. 

(1)  If  no  discrepancy  is  found,  prior  to 
further  flight,  apply  grease  to  the  RAT  leg  at 


th  » entry  and  exit  positions  of  the  locking  rod 
sp  -ing  housing,  in  accordance  with  the  AOT. 

2)  If  any  discrepancy  is  found,  prior  to 
fu  ther  flight  correct  it  and  apply  grease  to 
th(  I  RAT  leg  at  the  entry  and  exit  positions 
of  the  locking  rod  spring  housing,  in 

rdance  with  the  AOT. 

I  An  alternative  method  of  compliance  or 

stment  of  the  compliance  time  that 
provides  an  acceptable  Ipvel  of  safety  may  be 

1  if  approved  by  the  Manager. 
Sti  ndardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 

I  submit  their  requests  through  an 
ap  )ropriate  FAA  Principal  Maintenance 
In!  pector,  who  may  add  comments  and  then 
sei  d  it  to  the  Manager,  Standardization 
Br  nch,  ANM-113. 
:  lote: : 


of 

coi  ipH 


Information  concerning  the  existence 
ipproved  alternative  methods  of 
ipliance  with  this  AD,  if  any.  may  be 

obi  ained  from  the  Standardization  Branch, 

A>  M-113. 

( :)  S;>ecial  flight  permits  may  be  issued  in 
ac(  srdance  with  Federal  Aviation 
Rei  ulations  (FAR)  21.197  and  21.199  to 
op  rate  the  airplane  to  a  location  where  the 
rec  lirements  of  this  AD  can  be 

:t  smplished. 

(p)  The  actions  shall  be  done  in  accordance 

Airbus  All  Operator  Telex  (AOT)  29-09, 

dal  »d  November  18. 1993.  This  incorporation 

eference  was  approved  by  the  Director  of 

theJFederal  Register  in  accordance  with  5 

552(a)  and  1  CFR  Part  51.  Copies  may 
ibtained  from  Airbus  Industrie,  1  Rond 
Maurice  Bellonte,  31707  Blagnac 
t,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
16(  1  Und  Avenue,  SW..  Renton, 
Wa  thington;  or  at  the  Office  of  the  Federal 
Ret  ister,  800  North  Capitol  Strfeet.  NW..  suite 
70(  ,  Washington.  DC 

(< )  This  amendment  becomes  effective  on 
Maj  ch  17, 1994. 

I(  sued  in  Renton,  Washington,  on  Februarv 
7. 1  J94. 

Dai  rell  M.  Pederson, 

Act  ng  Manager,  Transport  Airplane 
Din  ctorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-3286  FUed  2-14-94;  8:45  am) 
BIU  NO  COCC  4»10-13-U 
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PE  ISION  BENEFIT  GUARANTY 
CO  )PORATK>N 

29 1  ;fr  Parts  2619  and  2676 

Val  lation  of  Plan  Benefits  in  Single- 
Em  )loyer  Plans;  Valuation  of  Plan 
Bei  eflts  and  Plan  Assets  Following 
M«  s  Withdrawal;  Amendments 
Ad<  pting  Additional  PBGC  Rates 

AGE  »ICY:  Pension  Benefit  Guaranty 
Cor  >oration. 
ACTION:  Final  rule. 


SUM  MARY:  This  final  rule  amends  the 
Pen  iion  Benefit  Guaranty  Corporation's 
("P  IGC's")  regulations  on  Valuation  of 
Plaj   Benefits  in  Single-Employer  Plans 


and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following.Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assimiptions  for 
valuations  of  multiemployer  plans  that 
have  imdergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  March  1994, 
and  to  multiemployer  plans  with 
valuation  dates  in  March  1994.  The 
effect  of  these  amendments  is  to  advise 
the  pubUc  of  the  adoption  of  these 
assiunptions. 

EFFECTIVE  DATE:  March  1 ,  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washington.  DC 
20005.  202-326-4024 (202-32&-4179 
for  TTY  and  TDD).  (These  are  not  toU- 
bee  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  March  1994  interest 
assumptions  to  be  used  tmder  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation").  ~- 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities",  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619.  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may.  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  imderfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  u«s  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2678  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(l)P)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  imder  the 
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single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulati<m.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assiunptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployw  plans  that  have 
undergone  a  mass  withdrawal.  This 
amenmnent  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  March  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  diuing  March  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  5.80%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.50%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.0%  during  the  period 
preceding  the  benefit's  placement  in  pay 
stattis.  (ERISA  section  205(g)  and 
Internal  Revenue  Code  section  417(e) 
provide  that  private  sector  plans  valuing 
lump  sums  under  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
limip  sums  (and  for  hunp  sums 
exceeding  $25,000  are  restricted  to 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  a 
de<irease  (from  those  in  effect  for 
February  1904)  of  .10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  tmchanged;  the 
lump  sum  interest  asstunptions  are 
\mchanged  from  the  February  1994 
interest  assumptions. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 


the  previous  month's  assumptions.  The 
assumptions  nonnally  will  be  published 
in  the  Federal  Register  by  the  15tli  of 
the  preceding  month  or  as  close  to  that 
date  as  circiunstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
fifiHing  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  vahiatioii  of 
benefits  in  {dngle-employer  plans  whose 
termination  dates  fall  during  March 
1994,  and  in  multiemployer  plans  that 
have  imdergone  mass  withd^wal  and 
have  valuation  dates  during  March 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  section  of  the  economy, 
productivity,  competition,  )obs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
Inconsistency  or  otherwise  interfere 
with  an  action  takax  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

ListofSub|ect8 

29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 


29  CFR  Part  2676 

Employee  benefit  plans,  and 
Pensions.  , 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  diapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  261»-{AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a).  1302(b)(3). 
1341. 1344, 1362. 

2.  In  appendix  B,  Rate  Set  5  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  n.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republi^ed  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2610— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

Is  detennining  the  value  of  interest  Eacton 
of  the  forai  v<»  (as  defined  in  $  2619.43(b)(1) 
for  purposes  of  applying  the  fbimulas  set 
forth  in  $  2eig.43(b)  through  (i)  and  in 
determining  the  value  of  any  interast  &ctar 
used  in  valuing  benefits  under  tliis  subpart 
to  be  paid  at  lump  sums  (including  the 
return  of  accumulatad  employee 
contributions  upon  death],  the  PBGC  shall 
employ  the  values  of  1<  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  ^>ply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  Integer  and  0  <  y 
i  ni),  interatt  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years: 
thereai^  the  Immediate  annuity  rate  shall 
apply. 

(3)  For  beoefiu  far  which  the  deferral 
period  is  y  years  (y  is  an  Integer  and  ni  <  y 
iii\*  ai),  interest  rate  ii  shall  apply  from 
the  valuation  date  fat  a  period  of  y  -  Ui 
years,  interest  rate  ii  shall  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  ni 
■f  ni).  interest  rate  i}  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  ai 
years,  interest  rate  1]  shall  apply  fiar  the 
following  nj  years,  interest  rate  ii  shall  apply 
for  ^e  following  ni  yeara;  thereafter  the 
immediate  annuity  tale  shall  applv. 
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Rate  set 


For  plans  with  a  valuation 
date 

On  or  after  Before 


3-1-94  4-1-94 


Annuity  Valuations 

In  deteimining  the  value  of  interest  factors 
of  the  form  v«»  (as  defined  in  $  2619.49(b)(1) 
for  purposes  of  applying  the  fiorniulas  set 
forth  in  $  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


ised  in  valuing  annuity  benefits  under  this 
ubpart,  the  plan  administrator  shall  use  the 
alues  of  i,  prescribed  in  Table  D  hereof. 
The  following  table  tabulates,  for  each 
alendar  month  of  valuation  ending  after  the 
ifiective  date  of  this  part,  the  interest  rates 
denoted  by  i 1, 12 and  referred  to 

Table  II 

[Annuity  valuations] 


For  valuation  dates  occurring  In  the  m  }ntt>— 


March  1994 


PART  267ft-{AMENOED] 

3.  The  authority  dtation  for  part  2676 
continues  to  read  as  follows: 

Anthority:  29  U.S.C  1302(b)(3), 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  5  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  n,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


For  plans  with  a  valuation 
Rate  set  *»*« 


On  or  after 


Before 


3-1-94 


4-1-94 


Annuity  valuations 

In  determining  the  value  of  interest  factors 
of  the  form  vo«  (as  defined  in  S  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.130))  through  (i)  and  in 


Table  I 

[Lump  sum  valuations] 


Immednte 

anrHjrty  rate 

(percent) 


Deferred  annuities  (percent) 


ni 


rh 


4.50 


4.00 


4.00 


4.00 


generally  as  ii)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calender  month:  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


The  values  of  i  are: 


fort> 


k 


fort< 


fori. 


.0580 


1-25 


.0525 


>25    N/A 


HIA 


^pendix  B  to  Part  267fr— Interest 
Lates  Used  to  Value  Lump  Soma  and 
Annuities 


ump  Sum  Valuations 

In  determining  the  value  of  interest  {actors 
f  the  form  v«>»  (as  defined  in  §  2676.13(b)(1)) 
w  purposes  of  applying  the  formulas  set 
]rth  in  $  2676.13(b)  through  (i)  and  in 
etermining  the  value  of  any  interest  {actor 
I  sed  in  valuing  benefits  under  this  subpart 
I  >  be  paid  as  lump  sums,  the  PBGC  shall  use 
I  le  values  of  i,  prescribed  in  Table  I  hereof. 
'  'he  interest  rates  set  forth  in  Table  I  shall  be 
1  sed  by  the  PBGC  to  calculate  benefits 
ayabla  as  lump  sum  benefits  as  follows: 
(1)  For  benefits  for  which  the  participant 
r  beneficiary  is  entitled  to  be  in  pay  status 
(  n  the  valuation  date,  the  immediate  annuity 
ite  shall  apply. 

Table  I 

[Lump  sum  valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is y years  [y  is  an  integer  and  0<y 
i  n/),  interest  rate  //  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni<y 
ini  +  nj],  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  /;  shall  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  [y  is  an  integer  and  y>ni 
■f  n^),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n;  -  n* 
years,  interest  rate  i]  shall  apply  for  the 
following  n2  years,  interest  rate  i,  shall  apply 
for  the  following  n/  years:  thereafter  the 
immediate  annuity  rate  shall  apply. 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n/ 


4.50 


4.00 


4.00 


4.00 


etermining  the  value  of  any  interest  factor 
1  sed  in  valuing  annuity  benefits  under  this 
9  Libpart,  the  plan  administrator  shall  use  the 

alues  of  i,  prescribed  in  the  table  below. 


The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 

(denoted  by  j;,j2 and  referred  to 

generally  as  /,)  assumed  to  be  in  effect 
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between  specified  armiversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month:  those  anniversaries  are 


specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 

Table  II 

(Annuity  valuations] 


For  valuation  dates  occurring  in  the  month— 


The  values  of  4  are: 


fort: 


fort. 


fort 


March  1994 


0.580 


1-25 


.0525 


>25    M/A 


N/A 


Issued  in  Washington.  DC.  on  this  10th  day 
of  February  1994. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  94-3526  Filed  2-14-94;  8:45  am] 

BILUNO  CODE  7708-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  254 

Teacher  and  Teacher's  Aide  Placement 
Assistance  Program 

AGENCY:  Department  of  Defense. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  program  provides 
stipends  to  Service  members  and 
eligible  individuals  losing  Defense  jobs 
and  provides  grants  to  local  educational 
agencies  who  hire  separated  military 
members,  terminated  Department  of 
Defense  and  Department  of  Energy 
employees,  and  displaced  defense 
contractor  scientists  and  engineers  as 
teachers  and  teacher  aides.  The  intent  of 
this  program  is  to  relieve  shortages  of 
elementary  and  secondary  school 
teachers  and  teacher's  aides  through 
placement  of  qualified  separating 
military,  terminated  Department  of 
Defense  and  Department  of  Energy 
employees,  and  displaced  contractor 
employees  in  schools  that  serve  a 
concentration  of  children  from  low- 
income  families. 

EFFECTIVE  DATE:  February  22. 1994. 

DATES:  Comments:  Comments  must  be 
received  by  April  18, 1994. 

ADDRESSES:  Forward  comments  to 
Department  of  Defense.  Office  of  the 
Assistant  Secretary  of  Defense 
(Personnel  and  Readiness)  (PSF&E) 
(DoDEA).  The  Pentagon,  room  3E784, 
Washington,  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Otto  Thomas  (703)  696-4384. 


SUPPLEMENTARY  INFORMATION: 

Background 

This  program  allows  local  educational 
agencies  that  serve  a  concentration  of 
children  from  low-income  families  to 
receive  a  salary  subsidy  from  the 
Department  of  Defense  for  up  to  five 
years  to  offset  a  portion  of  the  basic 
salary  of  a  teacher  or  teacher's  aide 
hired  under  this  program.  Local 
educational  agencies  that  qualify  for  this 
program  may  inform  the  Defense 
Activity  for  Non-Traditional  Support 
(DANTES)  of  their  interest  to  participate 
and  can  advertise  an  opening  on  the 
DoD  Transition  Bulletin  Board  and 
receive  a  listing  of  interested  personnel 
from  an  automated  listing  called  the 
DoD  Public  and  Community  Service 
Registry. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  this  interim 
final  rule,  in  conformance  with 
Executive  Order  12866.  does  not: 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees  or,  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  Raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
order. 

This  interim  final  rule  is  necessary  to 
initiate  the  program  and  benefit  as  many 
personnel  as  otherwise  eligible.  This 
program  is  time-sensitive  and  is 
authorized  upon  publication  in  the 
Federal  Register  until  October  1, 1997. 
Comments  will  be  considered  in 
determining  whether  to  amend  this 
interim  final  rule. 


Public  Law  96-354.  "Regulatory 
Flexibility  Act" 

This  interim  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
and  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
business.  The  primary  target  for  this 
program  will  be  local  educational 
agencies  that  are  entitled  to  chapter  1 
funds  pursuant  to  title  I.  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq).  The  program  also 
will  provide  those  contract  employees 
whose  DoD  contract  has  been 
terminated  as  a  result  of  completion  or 
termination  of  a  defense  contract  or 
program  in  defense  sjpending. 

Public  Law  96-511.  "Paperwork 
Reduction  Act" 

This  interim  rale  does  not  impose  any 
reporting  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

List  of  Subjects  in  32  CFR  Part  254 

Elementary  and  secondary  education. 
Military  personnel. 

Accordingly,  title  32,  chapter  I, 
subchapter  M,  is  amended  to  add  part 
234  to  read  as  follows: 

PART  254— TEACHER  AND 
TEACHER'S  AID  PLACEIMENT 
ASSISTANCE  PROGRAIM 

Sec. 

254.1  Purpose. 

254.2  Definitions. 

254.3  Resf>onsibilities. 

254.4  Procedures. 

Aitfhorit)-:  Pub.  L  102-484.  sections  4441. 
4442.  and  4443  (10  U.S.C.  1151.  1598, 
2410c). 

S2S4.1    Purpose. 

It  is  Department  of  Defense  policy  to 
establish  programs  to  assist  personnel 
affected  by  the  downsizing  of  the 
Department  of  Defense  and  to  contribute 
to  efforts  to  relieve  shortages  of 
elementary  and  secondary  school 
teachers  and  teacher's  aids. 
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§254.2    DtflnitkMis. 

(a)  Alternative  certification.  State  or 
local  teacher  certification  or  licensure 
requirements  that  permit  a 
demonstrated  competence  in 
appropriate  subject  areas  gained  in 
careers  outside  of  education  to  be 
substituted  for  traditional  teacher 
training  course  work. 

(b)  Eligible  defense  contractors  or 
subcontractors.  Those  defense 
contractors  or  subcontractors  that  have 
applied  and  been  selected  using  criteria 
established  in  "National  Defense 
Authorization  Act  for  Fiscal  Year  1993," 
Public  Law  102-484. 106  stat.  2725  and 
meet  the  following  criteria: 

(1)  Produce  goods  or  services  for  the 
Department  of  Defense  pursuant  to  a 
defense  contract  or  operate  nuclear 
weapons  manufacturing  facilities  for  the 
Department  of  Energy;  and 

(2)  Have  recently  reduced  operations, 
or  are  likely  to  reduce  operations,  due 
to  the  completion  or  termination  of  a 
defense  contract  ta  program  or  by 
reductions  in  defense  spending. 

(3)  The  Defense  Activity  for  Non- 
Traditional  Support  PANTES)  shall 
give  special  consideratioa  to  defense 
contractors  who  are  located  in  areas  that 
have  been  impacted  particularly  hard  by 
reductions  in  defense  spending. 

(c)  Eligible  local  educationcJ agency. 

'  A  local  school  jurisdiction  that  normally 
hires  teachers,  is  located  in  a  state 
offering  an  alternative  program  for 
teacher  certification,  is  receiving  money 
under  chapter  1  of  title  I,  "Elementary 
and  Secondary  Education  Act  of  1965" 
(20  U.S.C.  2701  et  seq.)  as  a  result  of 
having  within  its  jxmsdiction  a 
concentration  of  diildren  bom  low 
income  families,  has  been  identified  by 
its  state  as  experiencing  a  shortage  of 
qualified  teadiers.  Priority  for  grants 
under  this  program  will  be  given  to 
those  local  education  agencies  which 
receive  concentration  grant  funds  imder 
chapter  1  of  title  I,  or  are  eligible  to 
receive  such  funding.  The  local  school 
shall  be  willing  to  enter  into  an 
agreement  with  the  Department  of 
Defense  to  employ  a  certified  program 
participant  for  not  less  than  five 
consecutive  years  in  a  school  within  its 
jurisdiction  having  a  concentration  of 
children  bom  low  income  families. 

(d)  Eligible  personnel.  Service 
members,  civilian  employees  of  the 
Department  of  Defense  and  the 
Department  of  Energy,  and  defense 
contractor  employees  who  during  the 
time  period  begiiming  with  the  effective 
date  of  DoD  gmdance  and  ending 
October  1, 1997,  meet  the  specific 
requirements  identified  in  paragraphs 
(d)  (1)  through  (3)  of  this  section.  All 
persons  selected  shall  have  a 


bj  ccslaureate  or  advanced  degree 
(a  »ociate  degree  or  higher  for  teacher's 
ai  ie  applicants)  fi^m  an  accredited 
in  ititution  of  higher  learning  and,  if 
se  ected,  are  walling  to  agree  to  obtain 
ce  rtification  or  licensvue  as  an 
el(!mentary  or  secondary  school  teacher 
on  teacher's  aide  and  to  accept  an  offer 
of  full-time  employment  as  an 
el  tmentary  or  secondary  school  teacher 
or  teacher's  aide  for  not  less  than  five 
sc  lool  years  in  a  school  which  serves  a 
CO  icentration  of  low-income  families. 

1}  Eligible  Service  members. 
M  srabers  of  the  armed  forces  who  are 
dii  K:harged  or  released  from  active  duty, 
an  d  apply  not  later  than  one  year  after 
th  !  date  of  discharge  or  release  from 
ac  ive  duty,  have  served  on  active  duty 
foi  at  least  six  continuous  years 
ini  mediately  before  discharge,  and  are 
ho  norably  discharged  or  released  from 
ac  ive  duty.  Service  members  who  are 
no  [  educationally  qualified  at  the  time 
of  discharge  will  have  up  to  five  years 
to  [neet  educational  qualifications  and 
mi  y  apply  for  participation  within  one 
ye  u-  after  the  date  of  becoming 
ed  icationally  qualified.  A  member 
dii  charged  or  released  from  Service 
xin  der  other  than  honorable  conditions 
sh  lU  not  be  eligible  to  participate  in  this 
pr  tgram.  A  member  who  is  entitled  to 
benefits  under  10  U.S.C  1174a  (Special 
Separation  BenefitSs)  or  10  U.S.C.  1175 
(Vi  ilimtary  Separation  Incentive)  or  is 
gii  en  early  retirement  under  "National 
De  ense  Authorization  Act  for  Fiscal 
Ye  a  1993,"  section  4403,  Public  Law 
10  >-484. 106  Stat  2702  shall  not  be 
pa  d  a  stipend. 

p.]  Eligible  employees.  Civilian 
enroloyees  of  the  Department  of  Defense 
or  he  Department  of  Energy  who  apply 
aft  sr  receipt  of  a  notice  of  termination 
bu  not  later  than  60  days  following 
ter  nination,  and  who  are  terminated 
frtj  m  government  employment  as  a 
res  lilt  of  reductions  in  defense  spending 
or  he  closure  or  realignment  of  a 
mi  itary  installation  as  determined  by 
th<  Secretary  of  Defense  or  the  Secretary 
of  iiiergy.  as  the  case  may  be.  A  stipend 
wi  1  not  be  paid  to  any  civilian 
em  >loyee  selected  to  participate  in  the 
pit  :ement  program  who  voluntarily 
ret  res  from  the  Federal  Government, 
ha^  ing  met  either  early  or  optional 
ret  rement  criteria,  after  receiving 
ser  aration  pay  under  5  U.S.C.  5597. 
( i)  Eligible  contractor  employees. 
Sc:  entists  or  engineers  whose 
em  }loyment  is  terminated  (or  who  have 
rec  iived  notice  of  termination)  as  a 
res  ilt  of  the  completion  or  termination 
of  i  defense  contract  or  program  or 
rec  actions  in  defense  spending.  The 
inc  ividuals  must  have  been  employed 
for  not  less  than  five  years  as  a  scientist 


or  engineer  with  a  private  defense 
contractor  that  has  entered  into  a 
cooperative  agreement  with  Department 
of  Defense  to  help  support  the  program 
including  payment  of  50  percent  of  the 
stipend  provided  to  the  contractor 
employee  selected  for  assistance. 

(e)  Grant.  Funding  to  be  provided  to 
a  local  education  agency  to  offset  the 
basic  salary  of  a  program  participe'it 
during  five  consecutive  years  of 
employment.  Assuming  employment 
begins  at  the  beginning  of  a  school  year, 
a  grant  shall  be  paid  in  five  installments 
in  accordance  with  the  following 
schedule: 
First  Year — 50  percent  of  basic  salary 

not  to  exceed  $25,000 
Second  Year— 40  percent  of  basic  salary 

not  to  exceed  $10,000 
Third  Year — 30  percent  of  basic  salary 

not  to  exceed  $7,500 
Foiuth  Year— 20  percent  of  basic  salary 

not  to  exceed  $5,000 
Fifth  Year — 10  percent  of  basic  salary 

not  to  exceed  $2,500 

(1)  Installments  shall  be  payable  after 
the  end  of  each  school  year  within  30 
days  after  the  local  education  agency 
certifies  to  the  Department  of  Defense 
the  basic  salary  paid  to  the  employee 
during  the  past  school  year  is  consistent 
with  the  written  agreement  between  the 
local  educational  agency  and  the 
Department  of  Defense. 

(2)  If  employment  begins  other  than  at 
the  beginning  of  a  school  year,  the  grant 
shall  be  payable  in  up  to  six 
installments.  The  grant  payments  shall 
be  based  on  the  total  teacher  pay  days 
equivalent  to  a  full  school  year. 
Payments  will  be  made  so  that 
reimbursement  does  not  exceed  the 
percentage  and  dollar  amounts  for  any 
one  ^uivalent  full  school  year. 

(0  Stipend.  The  lesser  of  $5,000  or  the 
total  costs  of  the  type  described  in 
"Higher  Education  Act  of  1965."  section 
472  (20  U.S.C  108710.  incurred  by  a 
selected  program  participant  while 
obtaining  certification. 

S  254.3    ResponsibHItfes. 

(a)  The  Assistant  Secretary  of  Defense 
(Personnel  and  Readiness)  shall: 

(1)  Monitor  compliance  with  this  part 
and  the  responsibilities  of  the  Secretary 
of  E)efense  as  authorized  by  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993."  sections  4441, 4442.  4443. 
Public  Law  102-484  (10  U.S.C  1151. 
1598.2410c). 

(2)  The  Director  of  Education,  as  the 
representative  for  the  ASD(P&R),  shall: 

(i)  Identify  program  needs  and 
provide  program  direction. 

(ii)  Provioe  liaison  and  coordination 
with  educational  agencies,  and  schcol 
officials. 
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(iii)  Oversee  the  funding  of  this 
program  and  ensure  compliance  with 
this  memorandum. 

(iv)  Conduct  a  survey  of  States  to 
identify  those  States  that  have 
alternative  certification  or  licensure 
requirements  for  teachers,  including 
those  States  that  grant  credit  for  service 
in  the  armed  forces  towards  satisfying 
certification  or  licensure  requirements 
for  teachers. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Ensure  that  separating  Service 
members  are  informed  about  the  subject 
program  during  preseparation 
counseling  provided  by  Transition 
Assistance  Offices. 

(2)  Ensure  that  installation  Education 
Centers  can,  upon  request,  provide 
information  and  counseling  on  teacher 
training  and  certification,  including 
alternative  certification  requirements. 

.  (3)  Ensxue  that  separating  employees 
are  informed  about  this  program  during 
preseparation  coimseling  by  installation 
end  activity  Civilian  Personnel  Officers. 
(4)  Ensure  that  personnel  management 
offices  inform  noncommissioned 
officers  who  will  reach  ten  years  of 
service  during  the  ciurent  fiscal  year 
(imtil  September  30. 1997),  who  have 
the  potential  to  perform  as  elementary 
or  secondary  school  teachers,  but  who 
do  not  satisfy  the  minimum  educational 
requirements  to  qualify  for  the  program 
of  the  opportimity  to  obtain  those 
qualifications  within  five  years  after 
discharge  or  release  from  active  duty 
and  apply  for  placement  assistance 
within  one  year  thereafter. 

(c)  The  Secretary  of  the  Navy  shall,  as 
executive  agent  for  the  Defense  Activity 
for  Non-Traditional  Education  Support 
(DANTES).  ensure  DANTES  is  provided 
assistance  and  support  in  meeting  its 
responsibilities  in  support  of  this 
program. 

S  254.4    Proc«lur»s. 

(a)  The  Secretary  of  the  Navy,  as 
executive  agent  for  DANTES,  shall 
ensure  DANTES  executes  the  program, 
by: 

(1)  Issuing  procedural  guidance 
implementing  this  part,  as  necessary. 

(2)  Preparing  and  distributing 
information,  forms  and  publications. 

(3)  Selecting  participants  based  upon 
criteria  established  by  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,"  Public  Law  102-484, 106 
stat.  2725,  as  amended  by  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,"  section  1331,  PubUc  Law 
103-160. 107  stat  1791  and  those  stated 
in  pairagraph  (e)  of  this  section. 

(4)  Receiving  and  evaluating 
applications  for  stipends  and  making 


awards  based  on  criteria  consistent  with 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1993."  sections  4441. 4442, 
and  4443,  Public  Law  102-484, 106  stat. 
2725  as  amended  by  "National  Defense 
Authorization  Act  for  Fiscal  Year  1994," 
section  1331,  Public  Law  103-160, 107 
stat.  1791  and  "Higher  Education  Act  of 
1965,"  section  472.  (20  U.S.C.  1087//). 

(5)  Receixing  and  evaluating 
applications  for  grants  and  making 
awards,  based  on  criteria  consistent 
vnth  reference  to  "National  Defense 
Authorization  Act  for  Fiscal  Year  1993," 
Public  Law  102-484, 106  stat.  2725  as 
amended  by  "National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
section  1331.  Public  Law  103-160, 106 
stat.  2725,  and  title  I,  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2701  et  seq.)  to  eligible  local 
educational  agencies  that  agree  to 
employ  program  participants  ptirsuant 
to  this  part. 

(6)  As  necessary  and  authorized, 
entering  into  agreements  with  other 
governmental  and  non-govemmental 
entities,  stipend  awardees,  and  local 
educational  agencies  eligible  to 
participate  in  the  program. 

(7)  Establishing anomaintaining a  file 
on  each  applicant  and  tracking  actions 
taken  with  regard  to  each  appUcant. 

(8)  Establisning  and  maintaining  a  file 
on  each  local  educational  agency  or 
private  defense  contractor  who  seeks  to 
enter  into  an  agreement  with  the 
Department  of  Defense  in  connection 
with  this  program. 

(9)  Collecting  debts  owed  the 
Department  of  Defense  resulting  from 
failiue  to  comply  with  agreements  made 
regarding  the  use  of  stipends  given  to 
program  participants  or  grants  made  to 
local  educational  agencies. 

(i) DANTES  shallcbllect  from  local 
educational  agencies  an  amount  that 
bears  the  same  ratio  to  the  total  amount 
already  paid  imder  the  agreement  as  the 
unserved  portion  of  required  service 
bears  to  the  five  years  of  required 
service  for  participants  that  leave  the 
employment  of  the  local  educational 
agency  before  the  end  of  the  five  years 
of  required  service. 

(ii)  DANTES  shall  collect  bom 
personnel  participating  in  this  program, 
if  the  participant  in  the  placement 
program  fails  to  obtain  teacher 
certification  or  licensure  or  employment 
as  an  elementary  or  secondary  school 
teacher  or  as  a  teacher's  aide  or  is 
terminated  for  cause,  diuing  the  five 
years  of  required  service.  The 
participant  shall  be  required  to 
reimbiuse  the  Secretary  of  Defense  for 
any  stipend  paid  to  the  participant  in 
the  same  ratio  to  the  amount  of  the 
stipend  as  the  unserved  portion  of 


required  service  bears  to  the  five  year* 
of  required  service,  except  as  provided 
in  paragraph  (f)  of  this  section. 

(10)  Maintaining  data  on  this  program 
and  provide  reports  to  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness)  through  the  Navy,  as 
executive  agent,  quarterly. 

(b)  Information  about  the  program  and 
those  States  that  have  alternative 
certification  or  licensure  requirements 
for  teachers  shall  be  provided  to 
members  and  employees  as  part  of 
preseparation  coimseling. 

(c)  Eligible  Service  members  shall 
apply,  under  procediuvs  established  by 
DANTES  and  published  in  the  Federal 
Register,  for  participation  in  the 
program  within -one  year  after  they  are 
separated.  Service  members  may  make 
preliminary  application  to  the  program 
by  registering  in  the  Public  Community 
Service  (PACS)  Registr>'  and  expressing 
an  interest  in  pursuing  employment  as 
an  elementary  or  secondary  school 
teacher  or  teacher's  aide. 

(d)  Eligible  Department  of  Defense  or 
Department  of  Energy  civilian 
employees  shall  apply  under  procedures 
established  by  DANTES  and  published 
in  the  Federal  Register,  after  they  have 
received  notice  of  termination  but  not 
later  than  60  days  following 
termination.  DANTES  shall  provide 
program  information  to  civiUan 
personnel  offices  that  will  allow  civilian 
personnel  offices  to  make  an  initial 
determination  of  eligibihty  and  refer 
interested  employees  to  installation 
Education  Centers  for  program 
information  and  to  DANTES  for 
selection  purposes. 

(e)  Applications  will  be  screened 
upon  receipt  and  grouped  for  either 
immediate  evaluation  or  deferred 
evaluation.  Those  applications  screened 
for  immediate  evaluation  will  be 
evaluated  as  soon  as  possible  after 
receipt  to  determine  if  selection  is 
justified.  If  so,  applicants  will  be 
notified  that  they  have  been  selected  to 
become  participants  in  the  program.  An 
application  initially  marked  for  deferred 
evaluation  will  be  reviewed  at  the  end 
of  each  calendar  month  to  determine  if 
it  should  be  accepted  for  immediate 
evaluation,  further  deferred  pending 
receipt  of  additional  information,  or 
rejected.  Criteria  to  be  used  in  selecting 
participants  shall  include  the  following: 

(1)  Is  the  applicant  willing  to  work  as 
a  teacher  or  teacher's  aide  in  an 
elementary  or  secondary  school  which 
serves  a  concentration  of  children  from 
low  income  families? 

(2)  Does  the  applicant  have 
educational  or  military  experience  in 
science,  mathematics  or  engineering  and 
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agree  to  seek  employment  teaching 
science,  mathematics  or  engineering? 

(3)  Is  the  applicant  particularly  likely 
to  serve  as  a  positive  role  model  in  the 
kinds  of  schools  that  are  eligible  to 
participate  in  this  program? 

(4)  Does  the  applicant  have 
educational  or  mihtary  experience  in 
English,  history,  geography,  foreign 
language,  the  arts  or  special  education 
and  agree  to  seek  employment  teaching 
these  subjects  or  working  with  special 
education  students? 

(f)  Selected  participants,  if  eligible, 
may  be  provided  a  stipend  to  offset 
costs  of  the  type  described  in  Higher 
Education  Act  of  1965,  section  472  (20 
U.S.C.  \067ll)  which  are  incurred  by  the 
participant  while  obtaining  ahemative 
certification  or  Ucensure  to  teach  or 
necessary  credentials  to  serve  as  a 
teacher's  aide.  A  stipend  will  not  be 
paid  to  any  Service  member  who  is 
entitled  to  the  Special  Separation 
Benefit  (SSB)  under  10  U.S.C  1174a.  or 
the  Volimtary  Separation  Incentive 
(VSl)  under  10  U.S.C  1175,  or  who  is 
given  early  retirement  under  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993."  section  4403,  Pubhc  Law 
102-484, 106  Stat.  2702. 

(1)  A  stipend  will  not  be  paid  to  any 
civilian  employee  selected  to  piarticipate 
in  the  placement  program  who  receives 
separation  pay  under  S  U.S.C.  5597. 

(2)  If  a  participant  fails  to  obtain 
certification  or  employment  as  a  teacher 
or  teacher's  aide,  or  voluntarily  leaves 
or  is  terminated  for  cause  from 
employment  during  the  five  years  of 
required  service,  the  participant  shall 
reimburse  the  Department  of  Defense  for 
any  stipend  paid  in  an  amount  that  is 

a  prorated  share  based  on  the  unserved 
portion  of  required  service  as  provided 
in  this  (wragraph.  A  participant  may  be 
excused  from  the  reimbursement 
requirement  under  certain 
circiunstances  provided  for  in  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,  Public  Law  102-484, 106 
Stat.  2702.  A  participant  shall  be 
excused  from  the  reimbursement 
requirement  under  the  following 
circumstances.  The  participant: 

(i)  Is  pursuing  a  full-time  course  of 
study  related  to  the  field  of  teaching* at 
an  eligible  institution; 

(ii)  Is  serving  on  active  duty  as  a 
member  of  the  armed  forces; 

(iii)  Is  temporarily  totally  disabled  for 
a  period  of  time  not  to  exceed  three 
years  as  established  by  sworn  affidavit 
of  a  qualified  physician; 

(iv)  Is  unable  to  secure  employment 
for  a  period  not  to  exceed  12  months  by 
reason  of  the  care  required  by  a  spouse 
who  is  disabled:  or 
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(v)  Is  seeking  and  unable  to  find  fuU- 
ime  employment  as  a  teacher  or 
eacher's  aide  in  an  elementary  or 
secondary  school  for  a  single  period  not 
o  exceed  27  months. 

(g)  Participants  will  seek  employment 
IS  elementary  or  secondary  school 
eachers  or  teacher's  aides  in  eligible 
ocal  educational  agencies  identified  by 
he  Department  of  Defense. 

(h)  "The  Department  of  Defense 
1  hrough  it's  executive  agent,  DANTES, 
'  vill  offer  to  enter  into  an  agreement 
'  nth  the  first  eligible  local  educational 
I  gency  that  employs  the  participant  as 
(  full-time  elementary  or  secondary 
!  chool  teacher  or  teacher's  aide  after  the 
participant  obtains  necessary 
redentials.  Under  such  agreements. 
1  (ANTES  will  provide  a  grant  to  local 
ducational  agencies  that  agree  to  hire 
rogram  participants  for  not  fewer  than 
I  ve  consecutive  school  years  in  a  school 
<  f  the  local  educational  agency  serving 
a  concentration  of  children  from  low- 
i  icome  families.  If  employment  is 
t  (rminated  by  either  the  participant  or 
t  le  local  educational  agency  before  the 
e  id  of  the  five  years  of  required  service, 
t  le  grant  v^U  be  adjusted  as  described 
i;  I  this  part  and  any  excess  paid  will  be 
r  iimbursed  to  the  government  under 
g  lidance  prescribed  by  DANTES. 

(i)  Participants  may  not  be  accepted  to 
r  iceive  stipends  nor  agreements  made 
V  ith  local  educational  agencies  to 
p  -ovide  grants  unless  sufficient 
a  )propriations  are  available  to  support 
tj  e  obligations  which  may  be  incurred. 

Dated:  February  9, 1994. 
L  M.  Bynum. 

A  temate  OSD  Federal  Register  Liaison 

0  Jicer,  Department  of  Defense. 

[F  R  Doc.  94-3403  Filed  2-14-94;  8:45  am) 
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D  ipartment  of  the  Navy 
31  CFR  Part  706 

C  irtifications  and  Exemptions  Under 
th  e  International  Regulations  for 
Pi  eventing  Collisions  at  Sea,  1972; 
Ai  nendment 

A<  ENCY:  Department  of  the  Navy.  DOD. 
A<  TION:  Final  rule. 


SI  MMARY:  The  Department  of  the  Navy 
is  unending  its  certifications  and 
e>  jmptions  under  the  International 
R<  gulations  for  Preventing  Collisions  at 
S€  1, 1972  (72  COLREGS),  to  reflect  that 
th  !  Judge  Advocate  General  of  the  Navy 
ha  5  determined  that  USS  LABOON 
(D  Xi  58)  is  a  vessel  of  the  Navy  which, 
di  e  to  its  special  construction  and 
pi  rpose,  cannot  comply  fully  with 


certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special, 
functions  as  a  naval  destroyer.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  January  5. 1994. 
FOR  FURTHER  INF0RMATK3N  COMTACT: 
Captain  R.  R.  Rossi,  JAGC,  U.S.  Navy 
Admiralty  Coimsel,  Office  of  the  Judge 
Advocate  General  Navy  Department. 
200  Stovall  Street,  Alexandria.  VA 
22332-2400  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Naw 
amends  32  CFR  part  706.  This- 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
imder  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  LABOON  (DDG  58)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  ftiUy  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  h^ts; 
Annex  I,  paragraph  2(0(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  and.  Annex  I, 
paragraph  3(c)  pertaining  to  placement 
of  task  lights  not  less  than  2  meters  from 
the  fore  and  aft  centerline  of  the  ship  in 
the  athwartship  direction;  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  Judge  Advocate  General 
has  also  certified  that  the  li^ts 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  mihtary  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  jWater), 
and  Vessels. 

PART  706— lAMENDEDl 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authorily:  33  U.S.C.  1605. 
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§706.2    [Amended] 

2.  Table  Four  of  706.2  is  amended  by: 

a.  Adding  the  following  vessel  to 
Paragraph  15: 


Vessel 

Number 

Horizontal  distance 

from  me  (ore  and 

aft  centerline  of  ttw 

vessefinthe 
athwartship  direc- 
tion 

USS 
Laboon. 

DDG  58  .... 

1.90  meters. 

Vessel 


USS 
Laboon. 


OtKtruction  angle 

relative  ship's 
headuigs 


102.8  thni  112.5 
degree. 


b.  Adding  the  following  vessel  to 
Paragraph  16: 

Table  Five 


3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 


USS  Laboon 


Number 


DDdsS 


Masthead  lights  not  over  all 
other  lights  and  obstruc- 
tions. Annex  I.  sec.  2(f) 


Forward  masthead  light  not 

in  forward  quarter  of  ship. 

Annex  I,  sec.  3<a) 


After  masthead  light  less 

than  i/fe  ship's  length  afl  of 

forwanj  masthead  Kgfit 

Annex  I.  sec.  3<a) 


Percentage 

horizontal 

separation 

attained 


13.8 


Dated:  January  5, 1994. 
Approved: 
H.E.  Grant. 

Rear  Admiral,  JACC.  U.S.  Navy,  Acting  Judge 
Advocate  General. 

|FR  Doc.  94-3495  Filed  2-14-94;  8:45  am) 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Naw 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  STOUT  {DDG 
55)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  destroyer.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  January  14. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Rossi,  JAGC.  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 


22332-2400,Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  STOUT  (DDG  55)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I,  paragraph  2(f)(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clpar  of  all  other  lights 
and  obstructions;  and.  Annex  I, 
paragraph  3(c)  pertaining  to  placement 
of  task  lights  not  less  than  2  meters  from 
the  fore  and  aft  centerline  of  the  ship  in 
the  athwartship  direction;  without 
interfering  with  its  special  function  as  a 
naval  ship.  The  Judge  Advocate  General 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 


placement  of  lights  on  this  vessel  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
abihty  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706— {AMENDED] 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2    [Amended! 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Adding  the  following  vessel  to 

Paragraph  15: 


Vessel 

Number 

Horizontal  dBtance 

ftom  the  fore  and 

aft  centerline  of  ttie 

vessel  in  ttie 

athwartship  direc- 

tioa 

USS 
STOUT. 

DDG  56  .... 

1.90  meters 

b.  Adding  the  following  vessel  to 
Paragraph  16: 


Vessel 

Number 

Otstruction  angle 

relative  ship's 
headings 

USS     - 
STOUT. 

DOG  55 

9a94  thni  106.19 
degree. 

3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 
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Vessel 


USS  STOUT 


Number 


DOG  55 


Masthead 
ottier  lial 
tions.  Ai 


Dated:  January  14. 1994. 
Approved: 
J£.  Dombroski, 

CAPT,  JAGC,  U.S.  Navy.  Acting  Judge 

Advocate  General. 

(FR  Doc.  94-3496  Filed  2-14-94;  8:45  am) 

BJLUtW  COOC  3810-*e-P 


M 
in 


Table  Five 


ights  not  over  all 
and  otistnjc- 
I.  sec.  2(f) 


Ills 


r  riex 


Forward  masthead  Hght  not 

in  fonward  quarter  of  ship. 

Annex  I,  sec.  3(a) 


After  masthead  light  less 

than  '/fe  ship's  length  aft  of 

forward  masthead  light 

Annex  I.  sec.  3(a) 


Percentage 
horizontal 

separation 
attained 


13.0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

.> 

40CFRf>art52 
IMN2ft-1-«05«;  FRL-4820-7] 

Approval  and  Promulgation  of 
implementation  Plans;  IMInnesota 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACnow;  Final  rule. 

SUMMARY:  On  November  26. 1991,  and 
August  31. 1992.  and  November  13. 
1992.  the  State  of  Minnesota  submitted 
revisions  to  its  State  Implementation 
Plans  (SIPs)  for  particulate  matter. 
These  SIP  revisions  were  submitted  by 
the  State  of  Minnesota  for  the  purpose 
of  bringing  about  the  attaixunent  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  for  the 
Saint  Paul  and  Rochester  nonattainment 
areas,  and  for  the  purpose  of  satisfying 
certain  Federal  requirements  for  SIPs  for 
such  areas.  USEPA  proposed  to  approve 
these  SIP  revisions  on  June  25, 1993. 
One  commenter  commented  on  this 
proposal,  and  Minnesota  provided 
further  submittals  on  February  3  1993 
April  30, 1993.  and  October  15. 1993.  ' 
USEPA  is  granting  full  approval  of  the 
particulate  matter  SIP  revisions  for  both 
areas. 

EFFECTIVE  DATE:  This  action  is  effective 
March  17.  igi94. 

ADDRESSES:  Copies  of  the  State's 
submittals,  the  public  comment  letter, 
and  USEPA 's  technical  support 
document  of  September  28. 1993,  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  John  Summerhays  at  (312) 
886-6067,  before  visiting  the  Region  5 
OfBce.) 

U.S.  Environmental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division  (AE-17J).  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604 


\  copy  of  this  revision  to  the 
nnesota  SIP  is  available  for 
section  at: 

LS.  Environmental  Protection 
Adency.  Public  Information  Reference 
Uriit.  401  M  Street.  SW..  Washington 
0020460.  ' 

.    FO^FURTHER  INFORMATION  CONTACT:  John 
Su  nmerhays.  Regulation  Development 
Se  lion.  Air  Enforcement  Branch  (AE- 
17  ),  U.S.  Environmental  Protection 
Ag  mcy.  Region  5,  Chicago,  Illinois 
60  i04,  (312)  886-6067. 

SUI  -PLEMENTARV  INFORMATION: 
1. 1  ackground 

(  In  July  1, 1987,  USEPA  promulgated 
rev  sed  air  quality  standards  for 
pai  ticulate  matter,  replacing  the  former 
sta]  idard  based  on  a  broad  range  of 
par  icle  size  (knowm  as  total  suspended 
par  iculate  matter)  with  a  standard 
has  id  on  finer  particles.  Specifically, 
the  revised  standard  is  based  on 
par  icles  having  a  nominal  aerodynamic 
dia  neter  of  10  microns  or  less.  Upon 
ena  itoient  of  the  Clean  Air  Act 
Am  sndments  of  1990,  certain  areas  were 
des  gnated  nonattaiimient  for 
par  iculate  matter  and  classified  as 
mo<  erate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  amended  Qean  Air 
Act  (Act).  See  56  FR  56694  (November 
6, 1  >91)  and  57  FR  13498. 13537  (April 
16,  ^992).  The  amended  Act  required 
that  States  submit  SIP  revisions  by 
Nov  amber  15,  1991.  for  such  areas 
satis  fying  specified  planning 
reqi  irements  which  are  delineated 
belo  w.  In  Minnesota,  portions  of  the 
SaiE  t  Paul  and  Rochester  areas  were 
desi  piated  nonattainment  and  were 
thus  the  subject  of  planning 
requ  irements  pursuant  to  the  amended 
Act. 

Tl  e  State  submitted  SIP  revisions 
intei  ded  to  meet  these' planning 
requ  rements  on  November  26, 1991 
Augi  ist  31, 1992,  and  November  13,  ' 
1992 .  Technical  support  doamients 
revit  wing  the  adequacy  of  these 
subn  ittals  were  completed  November 
16. 1 J92,  and  April  8, 1993.  Based  on 
thes<  reviews,  a  notice  of  proposed 
rule4iaking  was  published  on  June  25 
1993  at  58  FR  34397.  proposing  to 
appr  (ve  the  State's  submittal  as 
satis  ying  applicable  requirements, 
prov  ded  suitable  limitations  for  one 


company  were  adopted  and  submitted. 
The  State  provided  further  submittals 
on  February  3, 1993,  April  30, 1993,  and 
October  15. 1993.  A  technical  support 
document  in  support  of  this  notice  of 
final  rulemaking  was  completed 
September  28, 1993. 

Pursuant  to  section  189  of  the 
amended  Clean  Xir  Act  ("Plan 
provisions  and  schedules  for  plan 
submissions"),  those  States  containing 
initial  moderate  particulate  matter 
nonattainment  areas  were  required  to 
submit  by  November  15, 1991,  an 
implementation  plan  that  includes: 

1.  Either  a  demonstration  (including  air 
quality  modeling)  that  the  plan  will  provide 
for  attainment  as  expeditiously  as  practicable 
but  no  later  than  December  31, 1994.  or  a 
demonstration  that  attainment  by  that  date  is 
impracticable  (section  189(a)(1)(B)); 

2.  Provisions  to  assure  that  reasonably 
available  control  measures  (R.^CM) 
(including  such  reductions  from  existing 
sources  in  the  area  as  may  be  obtained 
through  the  adoption,  at  a  minimum,  of 
reasonably  available  control  technology 
(RACT))  shall  be  implemented  no  later  than 
December  10. 1993  (section  189(a)(1)(C)): 

3.  Control  requirements  applicable  to  major 
stationar>-  sources  of  particulate  matter 
precursors  except  where  the  Administrator 
determines  that  such  sources  do  not 
confribute  significantly  to  particulate  matter 
levels  which  exceed  the  NAAQS  in  the  area 
(section  189(e));  and 

4.  Miscellaneous  related  provisions  of 
section  172(c);  for  example,  quantitative 
milestones  which  are  to  be  achieved  every  3 
years  and  which  demonstrate  reasonable 
hirther  progress  (RFP)  toward  attainment  by 
December  31, 1994. 

Some  submissions  are  due  at  a  later 
date.  By  November  15, 1993.  States 
must  supplement  their  particulate 
matter  nonattainment  area  SIPs  by 
submitting  contingency  measures  which 
become  effective  without  further  action 
by  the  State  or  USEPA,  upon  a 
determination  by  USEPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
particulate  matter  NAAQS  by  the 
appUcable  statutory  deadline  (section 
172(c)(9)  and  57  FR  13543-44). 
Nevertheless,  Minnesota  submitted 
contingency  measures  vfith  its  August 
31. 1992.  submittal.  Therefore,  the 
contingency  measure  requirement  is 
addressed  in  this  rulemaking.  States 
writh  initial  moderate  particulate  matter 
nonattainment  areas  were  also  required 
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to  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  stationary  sources  of 
particulate  matter  by  June  30. 1992 
(section  189(a)(1)(A)).  Minnesota 
addressed  this  requirement  in  a  separate 
submittal.  USEPA  is  conducting 
separate  rulemaking  vnth  respect  to  this 
requirement. 

Additional  discussion  of  these 
requirements  is  provided  in  prior 
notices  published  in  the  Federal 
Register.  An  extensive  discussion  is 
provided  in  a  "General  Preamble." 
published  on  April  16. 1992  (57  FR 
13498).  that  describes  USEPA's 
preliminary  positions  on  how  USEPA 
would  review  SIP  revisions  submitted 
under  Title  I  of  the  Act.  The  notice  of 
proposed  rulemaking  on  Miimesota's 
submittals  discusses  these  requirements 
further,  with  a  focus  on  the  application 
of  USEPA's  interpretations  of  Act 
requirements  to  the  specific  factual 
situation  presented  in  Minnesota. 
Today's  action  merely  summarizes  these 
other  more  extensive  discussions. 

n.  Summary  of  Proposed  Rulemaking 

The  June  25. 1993.  notice  of  proposed 
nilemaking  (58  FR  34397)  included 
discussion  of  several  issues  pertinent  to 
Minnesota's  submittals.  The  first  section 
of  the  notice  discussed  the  requirements 
that  the  plan  was  intended  to  satisfy,  as 
summarized  above.  The  second  section 
reviewed  the  State's  submittal  with 
respect  to  section  189,  including 
subsections  concerning  the  State's 
attainment  demonstration,  reasonabfy 
available  control  measures,  and  the 
significance  of  particulate  matter 
precursors.  The  third  section  reviewed 
whether  the  State's  submittal  satisfied 
other  requirements,  particularly  the 
requirements  of  section  172(c).  The  final 
section  of  the  notice  of  proposed 
rulemaking  identified  the  proposed 
action. 

A.  Attainment  Demonstrations 

Section  189(a)(1)(B)  reqiiires  a 
demonstration  that  the  plan  will 
provide  for  attainment  (or  a 
demonstration  that  timely  attaiiunent  is 
infeasible).  The  principal  guidance  for 
such  demonstrations  is  the  Guideline  on 
Air  Quality  Models,  which  specifies  the 
criteria  for  selection  of  dispersion 
models  and  for  estimation  of  emissions 
and  other  model  inputs.  In  accordance 
with  that  guidance,  Minnesota  used  the 
Industrial  Soiuce  Complex  Short  Term 
(ISCST)  model  for  its  aiialyses.  These 
analyses  used  urban  dispersion 
coefficients,  five  j-ears  of  National 
Weather  Service  meteorological  data 
(using  surface  data  from  Minneapolis- 
Saint  Paul  for  the  Saint  Paul  anafysis 


and  from  Rochester  for  the  Rochester 
analysis  and  in  both  cases  using  Saint 
Cloud  upper  air  data),  regulatory  default 
parameters,  and  receptors  spaced  100 
meters  apart  in  the  key  impact  areas. 
The  emissions  inputs  to  the  model 
reflect  appropriate  emissions  estimates 
for  the  various  sources  in  the  two  areas. 
The  Saint  Paul  area  includes  thirteen 
industiial  facilities.  USEPA's  proposed 
rulemaking  is  based  on  Minnesota's 
original  submittals,  which  include 
Administrative  orders  specifying  limits 
for  eight  of  these  fadhties.  In  general, 
the  stack  limits  specify  a  total  emission 
rate  and  an  exit  gas  concentration  limit 
based  on  test  methods  that  measure  fine 
particulate  matter  and  condensible 
particulate  matter  (i.e.,  methods  known 
as  Method  201/2dlA  and  Method  202), 
and  are  supplemented  by  opacity  limits 
which  permit  more  continuous 
compliance  monitoring.  A  few  sources 
with  process  fugitive  sources  have 
opacity  limits  limiting  these  emissions. 
Emissions  from  roadways  and  storage 
piles  at  these  soiuces  are  typically 
limited  by  means  of  specific  work 
practice  requirements  identifying 
required  quantities  and  rates  at  which 
these  sources  must  be  watered.  Based  on 
USEPA's  concerns,  Miimesota 
subsequently  adopted  and  submitted  an 
administrative  order  for  a  ninth  facility. 
Harvest  States  Cooperatives.  The  other ' 
four,  less  significant  facilities  are  subject 
only  to  the  emission  limits  in  generic 
State  regulations.  The  Rochester  area 
includes  only  one  significant  source, 
which  was  subject  to  an  administrative 
order  providing  limits  similar  to  the 
limits  on  Saint  Paul  sources. 

Applicable  guidance  provides  that  the 
emissions  estimates  for  significant 
soiu-ces  shall  reflect  maximtun 
allowable  emissions  rates.  The  proposed 
rulemaking  concluded  that  this 
guidance  was  met  for  the  Rochester 
source  and  for  twelve  of  the  thirteen 
soim:es  in  Saint  Paul  but  was  not  met 
for  the  Harvest  States  Co<^ratives 
facility.  In  response  to  this  concern,  the 
State  adopted  and  submitted  an 
administrative  order  for  this  facility. 
This  order  is  discussed  in  a  later  section 
of  this  action. 

OUier  elements  of  the  attainment 
demonstration  include  minor  area 
sources,  growrth,  and  background 
concentrations.  Miimesota  used  a 
dispersion  model  that  is  appropriate  for 
modeling  stack  soiux%s,  process  fugitive 
sources,  and  area  sources  such  as 
private  and  public  roadways.  In  Saint 
Paul,  the  State  compiled  a 
comprehensive  inventory  of  pubUc  area 
source  emissions  as  well  as  emissions 
from  the  above  noted  thirteen  industrial 
facilities,  and  input  all  of  these 


emissions  in  its  dispersion  modeling 
runs.  Minnesota  then  added  background 
concentrations  of  24  micrograms  per 
cubic  meter  (pg/m?)  to  the  24l^hour 
average  modeled  concentrations  and  12 
Mg/m3  to  the  annual  average  modeled 
concentrations.  In  Rochester,  the  State 
did  not  inventory  public  area  sources 
but  compensated  by  using  the  same 
background  concentrations  as  were  used 
for  Saint  Paul,  in  effect  arguing  that 
local  plus  nonlocal  sources  in  the 
Rochester  area  create  the  same 
background  concentrations  as  ncMilocal 
sources  smrounding  Saint  Paul.  In  Saint 
Paul,  an  explicit  growth  margin  for  one 
soxuce  was  included  in  the  modeling 
analysis.  Othenvise,  growth  was  not 
explicitly  addressed  in  Minnesota's 
submittal,  but  major  source  growth  will 
be  covered  by  new  source  permitting 
requirements  (including  requirements 
that  assure  no  new  violations),  and 
minor  source  growth  is  unlikely  to  be 
sufficient  to  consume  the  entire  margin 
between  the  modeled  concentrations 
and  the  air  quality  standards. 

For  analyses  using  5  years  of 
meteorological  data,  the  sixth  highest 
24-hour  average  concentration  at  any 
receptor  must  not  exceed  150  Mg/mJ. 
and  no  annual  average  concentration 
may  exceed  50  >ig/m\  The  results  of 
Minnesota's  anafyses  based  on 
coiitrolled  emissions  in  Saint  Paul  was 
a  highest  sixth  highest  concentration  of 
approximately  140  ng/m*  and  a  highest 
annual  average  concentration  of  48  jig/ 
m3.  For  the  Rochester  area,  the  modeling 
provided  by  Miimesota  indicates  a 
highest  sixth  highest  24  hour  average 
concentration  of  106  ng/m'  and  a 
highest  annual  average  cwicentration  of 
32  jig/m3.  Based  on  these  results  and 
USEPA's  review  of  the  State's  inventory 
and  modeling  procedures,  USEP,^ 
proposed  that  onco  the  State  submitted 
an  administrative  order  limiting  Harvest 
States  Coop  emissions  to  the  modeled 
emission  rates,  the  State  plan  would 
then  have  satisfied  the  attainment 
demonstration  requirements  of  section 
189(a)(1)(B)  for  the  Saint  Paul  area. 

B.RACM 

Sections  172(c)(1)  and  189(aMl)(C) 
require  that  States  submit  provisions  to 
assure  that  RACM  (including  RACT)  are 
implemented  in  initial  moderate 
particulate  matter  nonattainment  areas 
no  later  than  December  10, 1993.  The 
General  Preamble  contains  a  detailed 
discussion  of  USEPA's  interpretation  of 
the  RACM  (including  RACT) 
requirement  (see  57  FR  13539-13545 
and  13560-13561). 

Minnesota's  administrative  orders 
require  immediate  compliance  for  most 
sources.  The  only  extended  comphance 


date  is  for  the  electric  arc  furnace  at 
North  Star  Steel,  which  provides  for 
installation  of  a  new  baghouse  by 
November  26. 1993.  and  for  75  percent 
closure  of  the  roof  monitor  by  December 
31. 1993.  The  limitations  effective 
November  26. 1993.  require  this  source 
to  achieve  the  control  normally 
representing  RACT  as  idenUfied  in  an 
August  7, 1980.  memorandum  and 
attached  table  enUtled  "Steel  Industry 
Particulate  Emission  Limitations 
Generally  Achievable  on  a  RetroHt 
Basis."  In  addition,  the  State  has 
required  adequate  measures  to  provide 
for  attainment  shortly  after  the 
December  10. 1993,  RACT  deadline,  and 
no  control  options  are  known  to  be 
available  that  would  provide  for 
attainment  any  more  quickly.  Therefore, 
USEPA  proposed  to  conclude  that 
Minnesota's  submittal  satisfies  the 
requirement  for  RACT. 


C.  Other  Pmvisions 

Section  189(e)  specifies  that  "control 
requirements*  •  •  for  major  staUonary 
sources  of  PM-10  shall  also  apply  to 
major  stationary  sources  of  PM-10 
precursors,  except  where  the 
Administrator  determines  that  such 
soiui3es  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
standard  in  the  area."  Particulate  matter 
preciirsors  are  pollutants  emitted  as 
gases  that  undergo  chemical 
transformations  to  become  particulate, 
and  principally  include  sulfates  and 
nitrates.  Minnesota's  submittals 
document  receptor  modeling  results  that 
demonstrate  that  secondary  particulate 
matter  is  a  small  Section  of  monitored 
concentrations  in  Minnesota.  For  this 
and  other  reasons.  USEPA  proposed  to 
conclude  that  precursors  do  not 
contribute  significantly  to  particulate 
matter  concentrations  in  either  of 
Minnesota's  nonattainment  areas. 

In  addition  to  the  requirements  in 
section  189.  particulate  matter 
nonattainment  area  plans  must  also 
meet  the  requirements  of  subpart  1  of 
part  D  of  Utle  I  of  the  Qean  Air  Act. 
particularly  section  172(c).  Section 
172(c)  imposes  several  requirements 
which  all  nonattainment  area  SDPs, 
including  particiilate  matter 
nonattainment  area  SIPs,  must  meet. 
Most  notable  among  these  requirements 
is  the  requirement  of  section  172(c)(9) 
that  the  State  submit  a  contingency  plan 
comprised  of  measures  which  would  be 
implemented  upon  fjailure  to  achieve 
timely  attainment  without  the  need  for 
any  further  planning  or  adoption  effort 
by  the  State.  The  notice  of  proposed 
rulemaking  included  a  discussion  of 
each  of  these  requirements  and  why 


U  JEPA  believed  that  each  requirement 
w  IS  satisfied. 

n  .  Comments  and  Responses 

n  response  to  the  request  for  public 
CO  nments  on  the  proposed  rulemaking. 
Ul  EPA  received  one  set  of  comments. 
Tl  ese  comments  were  received  bom  the 
Ml  ttropolitan  Waste  Control 
Co  mmission  (MWCC)  in  a  letter  dated 
Av  gust  6, 1993.  The  following 
dii  cusslon  siunmarizes  the  three 
co:  nments  made  by  MWCC  and 
US  EPA's  responses.  It  is  noteworthy 
tht  t  two  of  these  comments  address  the 
Stj  te  SIP  development  and  one 
CO]  ament  addresses  a  statement  in  the 
pn  posed  rulemaking,  but  none  of  the 
coihments  address  or  object  to  USEPA 's 
prdposed  action. 

Somment:  MWCC  expressed  an 
unlerstanding  that  the  administrative 
onlBrs  included  in  the  State's  SIP 

littal  would  terminate  upon  USEPA 


su 


approval  of  Minnesota's  forthcoming 
op<  rating  permit  program. 

/  esponse:  This  understanding  is 
inc  irrect  The  operating  permit  program 
regi  ilations  that  Minnesota  is 
dev  sloping  indeed  are  intended  to 
pro  ide  for  permits  that  could  replace 
pre  xisting  administrative  orders  such 
as  t  le  order  for  MWCC.  However,  actual 
tem  lination  of  the  administrative  order 
woi  Id  not  occur  unless  and  xmtil  the 
Stat  5  grants  a  permit  that  could  replace 
the  )rder,  requests  a  SIP  revision  to 
repl  ice  the  administrative  order  with  a 
sub!  titute  permit,  and  OSEPA  approves 
the  >IP  revision. 

C  \mment:  MWCC  notes  that  area 
soul  pes  are  not  "relatively  minor," 
inso  ar  as  area  sources  (emitting  436 
tons  per  year)  emit  more  emissions  than 
all  h  at  one  industrial  scarce  (emitting 
552  onsperyear.J 

Rt  sponse:  MWCC's  figures  are 
appi  aximately  correct.  However,  these 
area  sources,  by  their  very  distribution, 
have  a  relatively  minor  impact  as 
com  )ared  to  the  impact  of  the 
cone  sntrated  emissions  from  industrial 
sour  «s.  More  importantly,  the  impact 
of  in  lustrial  sources  is  sufficiently 
signi  icant  relative  to  the  impact  of  area 
soun  es  that  the  choice  of  dispersion 
mod(  Is  used  by  the  State  is  appropriate 

Co  nment:  MWCC  expresses  the 
cono  im  that  the  development  of 
admi  listrative  orders  was  less  effective 
and  t  fficient  than  use  of  State  permits 
woul  i  have  been. 

Ret  ponse:  The  Sute  submitted 
admi  listrative  orders  to  address  a 
USEF  A  concern  that  permit  limits  could 
be  UD  Bnforceable  after  permit 
expir  lUon.  In  any  case.  MWCC  does  not 
Bppet  T  to  disagree  with  USEPA 's 
propt  sed  conclusion,  which  is  that  the 


administrative  orders  submitted  by  the 
State  should  be  approved. 

IV.  New  State  Submittals 

This  final  rulemaking  must  also 
consider  three  State  submittals  which 
were  not  considered  in  the  proposed 
rulemaking.  The  first  submittal,  dated 
February  3, 1993.  provides  an 
administrative  order  for  Harvest  States 
Cooperatives,  in  response  to  USEPA 's 
concern  that  emissions  at  this  facility  be 
limited  to  levels  that  would  provide  for 
attainment.  This  administrative  order 
was  adopted  after  proper  pubhc  notice 
and  opportunity  for  comment,  and 
enforceably  limits  emissions  from  this 
facility.  Although  the  allowable 
emission  rates  imder  this  order  are 
slightly  higher  than  the  actual  emission 
rates  used  in  the  State's  attainment 
demonstration,  the  differential  is  small 
relaUve  to  the  margin  of  attainment  near 
this  facility.  Therefore.  USEPA  now 
finds  that  the  State's  modeling  analyses 
demonstrate,  in  accordance  with 
applicable  guidance,  that  attainment  is 
assured  in  both  nonattainment  areas 
even  if  all  sources  emit  their  full 
allowable  emissions. 

A  second  State  submittal,  dated  April 
30,  1993,  provided  a  replacement 
administraUve  order  for  North  Star 
Steel.  In  most  respects  this 
administrative  order  is  the  same  as  the 
earlier  order  on  which  USEPA  proposed 
action,  and  is  equally  as  enforceable  as 
the  prior  order.  Although  the  new  order 
reflects  a  new  furnace  configuration, 
replacing  a  two  furnace  system  with  a 
system  involving  one  larger  furnace  and 
a  ladle  metallurgy  station,  these  new 
operations  emit  through  the  same 
emission  points  and  have  similar 
allowable  emissions  as  the  prior  order. 
The  changes  in  allowable  emissions 
include  a  lower  allowable  emissions 
rate  for  the  existing  baghouse 
(essentially  implementing  one  of  the 
source's  contingency  measures)  and  an 
enlarged  growth  margin  that  takes  credit 
for  the  lesser  emissions  that  will  be 
caused  by  the  new  system.  Thus, 
attainment  is  equally  as  well  assured 
with  the  new  order  as  with  the  prior 
order.  Although  the  new  order  reduces 
the  quantity  of  emissions  reductions 
provided  in  the  contingency  plan  (by 
implementing  one  of  the  contingency 
measures),  the  remaining  contingency 
plan  is  adequate  to  meet  USEPA 's 
criteria  for  contingency  plan  adequacy. 
A  third  submittal,  dated  October  15. 
1993,  makes  only  a  minor  amendment 
to  the  administrative  order  for  Rochester 
Public  Utilities,  namely  to  defer  the  date 
for  required  testing  for  emission  points 
which  are  currently  shut  down.  This 
amendment  does  not  alter  the  prior 
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conclusion  that  the  administrative  order 
in  particular  and  the  Rochester  SIP  in 
general  are  approvable. 

V.  Final  Actkm 

On  June  25. 1993.  USEPA  proposed  to 
approve  the  State's  plans  for  the  Saint 
Paul  and  Rochester  nonattainment  areas 
as  meeting  the  reqiiirements  of  sections 
189(a)(1)(B)  and  189(a)(1)(C)  as  well  as 
various  provisions  of  secticui  172(c) 
(specifically  subsections  (1),  (2).  (3).  (4). 
(6),  (7),  (8),  and  (9)),  provided  the  State 
adopted  and  submitted  the  intended 
administrative  order  for  Harvest  States 
Coop.  USEPA  further  proposed  to 
determine  pursuant  to  section  189(e) 
that  secondary  particulate  matter 
formed  from  particulate  matter 
precursors  does  not  contribute 
significanUy  to  exceedances  of  the 
NAAQS. 

Miimesota  submitted  the  requested 
administrative  order  for  Harvest  States 
Cooperatives  on  February  3, 1993. 
thereby  satisfying  the  condition  for  fully 
providing  for  attainment.  A  second 
submittal,  a  replacement  administrative 
order  for  North  Star  Steel  submitted 
April  30. 1993,  and  a  third  submittal,  an 
amendment  to  the  administrative  order 
for  Rochester  Public  Utilities  submitted 
October  15, 1993,  do  not  alter  the  plan's 
approvability.  Although  USEPA 
received  one  set  of  comments  on  the 
proposed  rulemaking,  these  comments 
did  not  object  to  USEPA 's  proposed 
action  or  its  imderlying  rationale, 
therefore,  USEPA  is  t^dng  final  action 
to  approve  Minnesota's  submittals  as 
satis^ring  applicable  requirements  for 
the  Saint  Paul  and  Rochester  particulate 
matter  nonattainment  areas. 
Specifically,  USEPA  concludes  that 
these  submittals  fiilly  satisfy  the 
attainment  demonstration  requirement 
in  section  189(a)(1)(B).  the  reasonably 
available  control  measures  requirement 
in  section  189(a)(1)(C),  the  contingency 
plan  requirement  in  section  172(c)(9), 
and  other  applicable  requirements  of 
subsections  (1).  (2).  (3),  (4).  (6).  (7).  and 
(8)  of  section  172,  which  by  reference 
also  includes  the  requirements  of 
section  110(a)(2).  In  addition,  USEPA  is 
making  a  determination  pursuant  to 
section  189(e)  that  secondary  particulate 
matter  formed  from  particulate  matter 
precursors  does  not  contribute 
significanUy  to  exceedances  of  the 
NAAQS.  The  State  has  made  separate 
submittals  to  address  the  permit 
program  requirements  specified  in 
section  189(a)(1)(A).  section  172(c)(5). 
and  section  173.  which  will  be 
addressed  in  separate  rulemaking. 

As  noted  previously,  the  enforceable 
element  of  the  State's  submittals  are  the 
administrative  orders  for  nine  facilities 


in  Saint  Paul  and  one  facility  in 
Rochester.  The  codification  portion  of 
this  action  identifies  the  dates  of  the 
administrative  ordera  and  the  names 
and  locations  of  the  facilities  covered.  In 
brief,  this  final  action  incorporates  into 
the  SIP  and  makes  Federally  enforceable 
the  administrative  ordera  for  (1) 
Ashbach  Construction  Company.  (2) 
Commercial  Asphalt,  (3)  Great  Lakes 
Coal  &  Dock.  (4)  Harvest  States 
Cooperatives.  (5)  LaFai<ge  Corporation, 
(6)  Metropolitan  Waste  Control 
Commission  and  the  Metropolitan 
Council.  (7)  North  Star  Steel,  (8)  PM  Ag 
Products,  (9)  Rochester  Public  Utilities, 
and  (10)  J.L  Shiely. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  azty  proposed  or 
final  rule  on  small  entities.  [5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approvd  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  makes  final  the  action 
proposed  at  57  FR  34397.  As  noted 
elsewhere  in  this  action.  USEPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  One 
to  Table  Two  under  the  processing 
procedures  establi^ed  at  54  FR  2214. 
January  19, 1989.  On  January  6. 1989. 


the  Office  of  Management  and  Budget 
(OMB)  waived  Table  Two  and  Three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  6  of  Bicecutive 
Order  12866  for  a  period  of  2  years. 
OMB  has  agreed  to  continue  the  . 

temporary  waiver  until  such  time  as  it 
rules  on  USEPA 's  request  This  request 
continues  in  efiiact  under  Executive 
Order  12866.  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judidaJ  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  18. 1994. 
Filing  a  petition  for  reconsideration  by 
the  Adntinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  Reference, 
Intergovernmental  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  December  7. 1993. 
William  a  Suidenm. 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52.  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULQATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  new  paragraph  (c)(29)  to  read  as 
follows: 

f  52.1226'  Mentmcation  of  plan. 

•        •        •        •        • 

(c)«  •  • 

(29)  On  November  26. 1991,  August 
31, 1992.  November  13, 1992,  February 
3. 1993,  April  30, 1993,  and  October  15. 
1993,  the  State  of  Miimesota  submitted 
revisions  to  its  State  Implementation 
Plans  (SIPs)  for  particulate  matter  for 
the  Saint  Paul  and  Rochester  areas. 

(i)  Incorporation  by  reference. 
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(A)  An  administrative  order  for 
Ashbach  ConstnictioD  Company,  dated 
August  25. 1092,  submitted  August  31, 
1992,  for  the  facility  at  University 
Avenue  and  Omstead  Street. 

(B)  An  administrative  order  for 
Commercial  Asphalt.  Inc.,  dated  August 
25. 1992.  submitted  August  31. 1992,  for 
the  facility  at  Red  Rock  Road. 

(C)  An  administrative  order  for  Great 
Lakes  Coal  k  Dock  Company  dated 
August  25. 1992,  submitted  August  31. 

1992,  for  the  facility  at  1031  Childs 
Road. 

(D)  An  administrative  order  for 
Harvest  States  Cooperatives  dated 
January  26, 1993,  submitted  February  3, 

1993,  for  the  facility  at  935  Childs  Road. 

(E)  An  administrative  order  for 
LaPlarge  Corporation  dated  November 
30. 1992,-8ubmitted  in  a  letter  dated 
November  13. 1992,  for  the  facility  at 
2145  Childs  Road. 

(F)  An  administrative  order  for  the 
Metropolitan  Waste  Control 
Commission  and  the  Metropolitan 
Council  dated  November  30, 1992. 
submitted  in  a  letter  dated  November 
13, 1992.  for  the  facility  at  2400  Childs 
Road. 

(G)  An  administrative  order  for  North 
Star  Steel  Company  dated  April  22, 
1993.  submitted  April  30, 1993,  for  the 
facility  at  1678  Red  Rock  Road. 

(H)  An  administrative  order  for  PM 
Ag  Products,  Inc.  dated  August  25, 
1992,  submitted  August  31, 1992,  for  the 
facility  at  2225  Quids  Road. 

(I)  An  administrative  order  for 
Rochester  Pubhc  Utilities  dated 
November  30, 1992,  submitted  in  a 
letter  dated  November  13, 1992,  for  the 
facility  at  425  Silver  Lake  Drive.    . 

(J)  An  amendment  to  the 
administrative  order  for  Rochester 
Public  Utilities,  dated  October  14, 1993, 
submitted  October  15, 1993.  for  the 
facility  at  425  Silver  Lake  Drive. 

(K)  An  administrative  order  for  J.L. 
Shiely  Company  dated  August  25, 1992, 
submitted  August  31, 1992,  for  the 
facility  at  1177  Childs  Road. 

(ii)  Additional  materials. 

(A)  A  letter  from  Charles  Williams  to 
Valdas  Adaxnkus  dated  November  26, 

1991,  with  attachments. 

(B)  A  letter  from  Qiarles  Williams  to 
Valdas  Adamkus  dated  August  31. 1992, 
with  attachments. 

(C)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  November  13. 

1992,  with  attachments. 

(D)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  February  3, 

1993,  with  attachments. 

(E)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  April  30, 1993, 
with  attachments. 


( ^)  A  letter  from  Charles  Williams  to 
Va  das  Adamkus  dated  October  IS, 
19^3,  with  attachmrats. 

Section  52.1230  is  amended  by 
rev  sing  paragraph  (a)  to  read  as  follows: 

S5i,1230   Control stratagy and nilM: 
Par  iculates. 

( i)  Part  D.  (1)  Api^oval.  The  State  of 
Mil  inesota  has  satisfied  the 
re^iirements  of  sections  189(a)(1)(B) 
189(a)(1)(C)  and  paragraphs  1. 2.  3. 
7, 8,  and  9  of  section  172(c)  for  the 
Sai  It  Paul  and  Rochester  areas.  The 
Ad  oinistrator  has  determined  pursuant 
to  a  »ction  189(e)  that  secondary 
par  iculate  matter  formed  from 
par  iculate  matter  preoirsors  does  not 
con  tribute  significantly  to  exceedances 
oftfieNAAQS. 

)  No  Action.  USEPA  takes  no  action 
he  alternative  test  method  provision 
oflule  7005.2910. 
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40OFRPart52 

[OR  ^»-1-«248;  FRL-4833-q 

Apf  roval  and  Promulgation  of  State 
Imp  ementation  Plana;  Oregon 

AGE  *CY:  Epvironmental  Protection 
Age  icy  (EPA). 
ACT  ON:  Final  rule. 


SUM  «ARY:  EPA  is  approving  a  State 
Imp  ementation  Plan  (SIP)  revision 
subi  nitted  by  the  state  of  Oregon.  This 
revi  ;ion  establishes  and  requires  the 
imp  ementation  of  an  oxygenated 
gas<  line  program  in  the  Clackamas, 
Jack  son,  Multnomah,  Washington  and 
Yan  hill  counties,  and  an  eleven  by 
twe  ve  mile  area  surroimding  Klamath 
Fall  i  and  a  nine  mile  by  nine  mile  area 
sun  junding  Grants  Pass.  This  SIP 
revi  lion  was  submitted  to  satisfy  the 
reqi  irement  of  section  211(m)  of  the 
Cle«  a  Air  Act,  as  amended  (CAA). 
whi  :h  requires  all  carbon  monoxide 
noni  ittainment  areas  with  a  design  value 
of  9^  parts  per  million  (ppm)  or  greater 
bas<  d  generally  on  1988  and  1989  air 
qua  ity  monitoring  data  to  implement  an 
oxyi  enated  gasoline  program.  The 
inte  ided  effect  of  this  action  is  to 
appi  ove  the  oxygenated  gasoline 
pro(  ram.  This  action  is  being  taken 
und  T  Section  110  of  the  CAA. 
EFF!  cnvE  DATE:  This  rule  will  become 
effe<  tive  on  March  17, 1994. 
AOOl  lESSES:  Copies  of  the  documents 
rele  ant  to  this  action  are  available  for 
pub  ic  inspection  during  normal 
busi  less  hours  at:  Air  and  Radiation 


Branch  (Docket  #  OR-29-1-6248), 
United  States  Environmental  Protection 
Agency.  1200  Sixth  Avenue,  Seattle. 
Washington  98101;  Department  of 
Environmental  Quality,  Vehicle 
Inspection  Program.  1301  SE  Morrison 
St..  Portland,  G^on  97214;  and  Jerry 
Kurtzweg  ANR-443,  United  States 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Lee,  Air  and  Radiation  Branch 
(AT-082).  United  States  Environmental 
Agency.  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  (206)  553-1814. 
SUPPLEMENTARY  INFORMATION: 

On  October  20, 1993  (58  FR  54086- 
54089).  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  the  state 
of  Oregon.  The  NPR  proposed  approval 
of  an  oxygenated  gasoline  program.  The 
formal  SIP  revision  was  submitted  by 
the  state  of  Oregon  on  November  16, 
1992.  The  revision  included  revisions  to 
Oregon's  Administrative  Rules  (OAR) 
340-20-136  and  340-22-440  through 
340-22-640,  adopted  as  part  of  the  state 
of  Oregon  Clean  Air  Act  Implementation 
Plan  through  OAR  340-20-047.  These 
regulatory  revisions  were  adopted  by 
the  Oregon  Environmental  Quality 
Commission  on  October  16, 1992  and 
went  into  effect  on  November  1, 1992. 
A  more  detailed  analysis  of  the  state 
submittal  was  prepared  as  part  of  the 
NPR  action  and  is  contained  in  a 
Technical  Support  document  (TSD) 
dated  July  1. 1993,  which  is  available 
frt}m  the  Region  10  office  listed  in  the 
Addresses  section  of  this  document. 

Other  specific  requirements  of  the 
oxygenated  gasoline  program  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  vdll  not  be 
restated  here.  No  substantial  public 
comments  vrere  received  on  the  I>JPR. 

I.  Final  Action 

EPA  is  approving  the  amendments  to 
Oregon's  Administrative  Rules  (OAR) 
340-20-136  and  340-22-440  through 
340-22-640,  and  adopted  as  part  of  the 
state  of  Oregon  Clean  Air  Act 
Implementation  Plan  through  OAR  340- 
20-047. 

II.  AdministratlTe  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
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Acting  Regional  Administrator  imder 
the  procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandimi  &t)m  Michael  H. 
Shapiro,  Acting  Assistant  Adipinistrator 
for  Air  and  Radiation.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  revisions  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years  (54  FR  at  2222). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
is  continues  in  effect  under  Executive 
Order  12866,  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [insert  date  60 
days  from  date  of  publication].  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C  7607  (b)(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Ozone.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  January  21, 1994. 
Gerald  A.  Emison, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52— [AMENDEpf 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audwrity:  42  U.S.C  7401-7671q. 

Subpart  MM-Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)  (104)  to  read  as 


S5Z1970   Identification  of  plan. 

(c)*  •  ' 

(104)  On  November  16, 1992,  the 
Oregon  State  Department  of 
Environmental  Quality  submitted  the 
formal  SIP  revision  to  Oregon's 
Administrative  Rules  (OAR)  340-20- 
136  and  340-22-440  throu^  340-22- 
640,  adopted  as  part  of  the  state  of 
Oregon  Clean  Air  Act  Implementation 
Plan  through  OAR  340-20-047.  This 
revision  establishes  and  requires  the 
implementation  of  an  oxygenated 
gasoline  program  in  the  Clackamas, 
Jackson.  Multnomah.  Washington  and 
Yamhill  counties,  and  an  eleven  by 
twelve  mile  area  surroimding  Klamath 
Falls  and  a  nine  mile  by  nine  mile  area 
surrounding  Grants  Pass. 

(i)  Incorporation  by  reference. 

(A)  The  November  16, 1992  letter 
from  the  Director  of  the  Oregon  State 
Department  of  Environmental  Quality  to 
EPA  Region  10  submitting  revisions  to 
the  Oregon  SIP. 

(B)  Revisions  to  the  Oregon  SIP:  Rules 
on  Oxygenated  Fuels,  OAR  340-20-136 
and  340-22-440  through  340-22-640, 
adopted  as  part  of  the  State  of  Oregon 
Clean  Air  Art  Implementation  Plan 
through  OAR)a40-20-047,  effective 
November  1.  i|B92. 

(FR  Doc.  94-352^iled  2-14-94;  8:45  am) 
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follows: 


40  CFR  Part  52 
PN27-2-622e;  FRL-4837-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  November  24, 1993,  the 
United  States  Environmental  Protection 
Agency  (USEPA)  proposed  to  approve  a 
State  Implementation  PJan  (SIP)  request 
for  Vermillion  County,  Indiana.  The 
request  was  submitted  by  the  State  of 
Indiana  for  the  purpose  of  attaining  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM),  and 
to  satisfy  Qean  Air  Art  (Act) 
requirements  for  an  approvable 
nonattainment  area  PM  SIP  for 
Vermillion  County,  Indiana.  Public 
comments  were  solicited  on  the 
proposed  SIP  revision,  and  on  USEPA's 
proposed  rulemaking  action.  No  public 
comments  were  received.  This 
rulemaking  action  approves  in  final  the 
Vermillion  County,  Indiana  SIP  revision 
as  requested  by  Indiana. 


EFFECTIVE  DATE:  This  final  rulemaking 
action  becomes  effective  on  March  17. 
1994. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  materials  relating  to 
this  rulemaking  action  are  available  at 
the  following  address  for  review:  United 
States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  6060^.  The  docket  may 
be  inspected  between  the  hours  of  8:30 
a.m.  and  12  noon  and  &t)m  1:30  p.m. 
imtil  3:30  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  by 
USEPA  for  copying  docket  material. 
FOR  FURTHER  tNFORMATTON  CONTACT: 
David  Pohhnan,  Regulation 
Development  Branch,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Ulinois  60604.  (312) 
886-3299.  Anyone  wishing  to  visit  the 
Region  5  offices  should  first  contact 
David  Pohlman. 
SUPPt^EMENTARY  INFORMATION: 

Background 

In  1988,  several  exceedances  of  the 
ambient  air  quality  standard  for  PM 
were  recorded  in  VermiUion  County  at 
monitoring  sites  located  downwind  of 
Peabody  Coal  Company's  Universal 
Mine,  Blanford  East  Area.  As  a  result  of 
these  exceedances,  and  pursuant  to 
section  107(d)(A)(B)  of  the  Art,  part  of 
Clinton  Township,  in  Vermillion 
Cotmty,  was  classified  as  moderate 
nonattainment  for  PM.  See  56  FR  56752 
(November  8,  1991)  and  40  CFR  81.315. 
Section  189  of  the  Art  requires  State 
submission  of  a  PM  SIP  for  moderate 
nonattainment  areas  by  November  15, 
1991. 

On  January  13, 1993,  Indiana 
submitted  the  required  PM  SIP  revision 
for  the  VermilUon  Coimty  PM 
nonattainment  area.  Additional 
information  in  support  of  the  request 
was  submitted  on  February  22, 1993  and 
April  8, 1993.  In  these  materials,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  stated  that  mining 
operations  at  the  Peabody  Coal 
Company's  Blanford  mining  area  ceased 
permanently  in  early  1992.  The  entire 
nonattainment  area  is  now  used 
exclusively  for  agricultural  purposes. 

IDEM  has  also  stated  that  the 
operating  permit  issued  to  Peabody  Coal 
Company  for  it's  mining  operations 
expired  on  April  1, 1992.  and  will  not 
be  r^ewed.  iliis  facility  has  been 
deleted  bom  the  State's  emissions 
inventory,  and  there  are  no  other 
permitted  or  registered  PM  sources 
located  in  the  Vermillion  County 
nonattainment  area. 
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The  State  also  submitted  a  summary 
of  air.quality  monitoring  data  for  the 
nonattainment  area.  This  data  shows 
that  there  have  been  no  violations  of  the 
NAAQS  since  1988.  It  can  be  seen  that 
the  annual  average  PM  concentration 
has  decreased  significantly  from  45 
micrograms  per  cubic  meter  (jig/m')  in 
1988  to  29  Mg/m3  in  1992  (the  NAAQS 
is  50  jig/m').  The  monitored  24  hour  PM 
concentrations  haw  also  decreased 
greatly  in  the  last  5  years.  The  highest 
monitored  concentration  in  1988  was 
202  ng/m3  compared  to  84  in  1992  (the 
NAAQS  is  150  ng/m').  The  most 
^     significant  improvement  is  seen 

between  the  years  1991  and  1992  when 
raining  operations  in  the  nonattainment 
area  ceased. 

On  November  24, 1993,  USEPA 
proposed  to  approve  the 
State'ssubmission  (58  FR  62067).  In  this 
proposal,  USEPA  identified  the  PM  SIP 
elements  required  by  the  Act,  including 
the  requirement  that  the  State  must 
submit  a  demonstration  showing  that 
the  plan  will  provide  for  attainment  as 
expeditiously  as  practicable,  but  not 
later  than  December  31 ,  1994.  See 
section  189(a)(1)(B)  of  the  Act.  USEPA's 
proposatto  approve  the  Vermillion 
County  SIP  request  was  based  on  the 
State's  having  met  this  requirement; 
which,  in  turn,  was  based  on  both  the 
permanent  cessation  of  all  mining 
operations  and  the  low  monitored 
concentrations  of  PM  since  1988  in  the 
Vermillion  County  area.  In  the  proposal, 
USEPA  also  discussed  the 
inapplicability  of  certain  other  PM  SIP 
requirements  due  to  the  absence  of 
industrial  PM  sources  in  the  county. ' 
TTie  public  commrait  period  for  the 
notice  of  proposed  rulemaking  closed 
on  December  27, 1993.  No  pubhc 
comments  were  received. 

Rulemaking  Action 

USEPA  approves  the  requested 
Vermillion  County  nonattainment  area 
PM  SIP  revision  which  was  submitted 
on  January  13. 1993,  as  supplemented 
on  February  22, 1993,  and  April  8, 1993. 
Among  other  things,  the  State  of  Indian 
has  demonstrated  that  the  Vermillion 
County  moderate  PM  nonattainment 
area  will  attain  the  PM  NAAQS  by 
December  31, 1994. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 

'  A»  noted  in  the  proposal,  the  State  mu»t  itill 
submit  provUiona  related  to  contingency  meamret 
under  sertion  172<cK9)  of  the  Act.  The  USEPA  will 
addre?'!  thi»  iasue  in  a  future  rulemaking  action. 


tables  1  fas  approved  by  the  Acting 
Assista  It  Administrator  for  Office  of  Air 
and  Rai  liation  on  October  4, 1993 
(Micha  >1  Shapiro's  memorandimi  to 
Region)  J  Administrators).  A  futuie 
notice  i  rill  inform  the  general  public  of 
these  U  jles.  Under  the  revised  tables 
this  act  on  is  remains  classified  as  a 
Table  3  On  January  6, 1989.  the  Office 
of  Mani  igement  and  Budget  (OMB) 
waived  Table  2  and  Table  3  SIP 
revisioi  s  (54  FR  2222)  from  the 
require!  aents  of  section  3  of  Executive 
Order  1 2291  for  2  years.  The  USEPA  has 
submiti  >d  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continu  9  the  waiver  until  such  time  as 
it  rules  >n  USEPA's  request.  This 
request  continued  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
Septem  ler  30, 1993. 

Nothi  ig  in  this  action  should  be 
constru  d  as  permitting,  allowing,  or 
establis  ing  a  precedent  for  any  future 
request  or  revision  to  the  SIP  in  light 
of  sped  ic  technical,  economic,  and 
environ  nental  factors  and  in  relation  to 
relevant  to  statutory  and  regiilatoiy 
require!  lents. 

Undei  section  307(b)(1)  of  the  Act, 
petition ;  for  Judicial  review  of  this 
action  n  ust  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  b  r  April  18, 1994.  Filing  a 
petition  "or  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpos^  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judidal  review  may  be  filed,  and 
shall  no^  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce   ts  requirements.  See  section 
""■"""  of  the  Act. 


§52.776    Control  stmtegy:  Particulate 
nutter. 


(p)  Approval-On  January  13, 1993  the 
State  of  Indiana  submitted  a  partlcxilate 
matter  State  Implementation  Plan 
revision  for  the  VermiUion  County 
nonattainment  area.  Additional 
information  was  submitted  on  February 
22. 1993  and  April  8. 1993.  These 
materials  demonstrate  that  the  plan  will 
provide  for  attainment  of  the  National 
ambient  air  quahty  standards  for 
particulate  matter  by  December  31, 
1994.  in  accordance  with  section 
189(a)(1)(B)  of  the  Clean  Air  Act. 
(FR  Doc.  94-3523  Filed  2-14-94:  8  45  am] 
BlUmO  COOE  6«M-6».F 


40CFR  Partes 
[Fm.-4837-ei  / 

National  Emission  Standards  for 
Hazardous  Air  Poflutants;  Compliance 
Extensions  for  Early  Reductions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  complete  enforceable 
commitments  received. 


307(b)(2 

List  (tf  S  ibjects  in  40  CFR  Fait  52 

Envirc  omental  protection,  Air 
pollutioi  control,  Particulate  mattw. 

Dated: ,  muary  31, 1994. 
David  A.  nirich. 

Acting  Re,  jonal  Administrator. 

Parts:, 
of  Federal 
follows: 


Subpart 


2 

adding 


Sect  on 


chapter  I,  title  40  of  the  Code 
Regulations  is  amended  as 


PARTSa-IAiyiENDEDl 

1.  The  luthority  citation  for  part  52 
continue  1  to  read  as  follows: 
Author|y:  42  U.S.C.  7401-7671q. 


'—Indiana 


52.776  is  amended  by 
paragraph  (p)  to  read  as  follows: 


summary:  This  notice  provides  a  hst  of 
companies  that  have  submitted 
"complete"  enforceable  commitments  to 
the  EPA  imder  the  Early  Reductions 
Provisions  [section  112(i)(5)l  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990.  The  list  covers  commitments 
determined  by  the  EPA  to  be  complete 
through  December  8, 1993,  and  includes 
the  name  of  each  participating 
company,  the  associated  emissions 
source  location,  and  the  EPA  Regional 
Office  which  is  the  point  of  contact  for 
further  information.  This  is  one  of  a 
series  of  notices  of  this  type.  The  most 
recent  notice  listed  twenty-five  sources 
which  have  had  commitments  deemed 
complete  by  the  EPA.  The  EPA  will 
publish  additional  Usts  of  complete 
submittals  on  a  monthly  basis,  as 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Beck  (telephone:  919-541-5421), 
Rick  Colyer  (telephone:  919-541-5262), 
or  Mark  Morris  (telephone:  919-541- 
5416),  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711  for  general  information 
on  the  Early  Reductions  Program.  For 
further  information  on  specific 
submittals  received  under  the  Early 
Reductions  I'rogram  contact  the    .. 
appropriate  EPA  Regional  Office 
representative  listed  below: 
Region  I— Janet  Beloin  (617)  565-274« 
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Region  n — Umesh  Oholakia  or  Harish 
Patel  (212)  264-6676 

Region  III— Alice  Chow  (215)  597- 
6550 

Region  IV — Anthony  Toney  (404) 
347-2864 

Region  V— Aurelio  Alvarez  (312)  353- 
8657 

Region  VI— Tom  Driscoll  (214)  655- 
7549 

Region  VII— Pete  Fulweiler  (913)  551- 
7320 

Region  VIII— Cory  Potash  (303)  293- 
1886 

Region  IX— Ed  Pike  (415)  744-1248 

Region  X— Chris  Hall  (206)  553-1949 
SUPPt.EMENTARY  INFORMATION:  Under 
section  Il2(i)(5)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990,  an  existing 
source  of  hazardous  air  pollutant 
emissions  may  obtain  a  6-year  extension 
of  compliance  with  an  emission 
standard  promulgated  under  section 
112(d)  of  the  CAA.  if  the  source 
achieves  sufficient  reductions  of 
hazardous  air  pollutant  emissions  prior 
to  certain  dates.  The  final  rule  was 
published  in  the  Federal  Register  on 
December  29. 1992,  (57  FR  61970). 

Sources  choosing  to  participate  in  the 
Early  Reductions  Program  must 
docimient  base  year  emissions  and  post- 
reduction emissions  to  show  that 
sufficient  emission  reductions  have 
been  achieved  to  qualify  for  a 
compliance  extension.  As  a  first  step 


toward  this  demonstration,  some 
sources  may  be  required  to  submit  an 
enforceable  commitment  containing 
base  year  emission  information,  or  if  not 
required,  may  volimtarily  submit  such 
emission  information  to  the  EPA  for 
approval.  As  stated  in  the  proposed 
Early  Reductions  rule,  the  EPA  will 
review  these  submittals  to  verify 
emission  information,  and  also  will 
provide  the  opportunity  for  public 
review  and  comment.  Following  the 
review  and  comment  process  and  after 
sources  have  had  the  chance  to  revise 
submittals  (if  necessary),  the  EPA  will 
approve  or  disapprove  the  base  year 
emissions. 

To  facilitate  the  public  review  process 
for  program  submittals,  the  proposed 
rule  contains  a  commitment  by  the  EPA 
to  give  public  notice  of  submittals 
received  which  have  been  determined  to 
be  complete  and  which  are  about  to 
undergo  technical  review  within  the 
EPA.  Members  of  the  public  wishing  to  . 
obtain  more  information  on  a  specific 
submittal  then  may  contact  the 
appropriate  EPA  Regional  Office 
representative  listed  above. 

Thirty-eight  enforceable  commitments 
and  base  year  submittals  are  ciurently 
being  re\1ewed  by  EPA  for 
completeness  and  thirty-three  have  been 
determined  to  be  complete  to  date. 
Some  of  the  early  reductions  submittals 
received  actually  contain  muhiple 


enforceable  commitments;  that  is,  some 
companies  have  decided  to  divide  their 
particular  plant  sites  into  more  than  one 
early  reductions  source.  Each  of  these 
sources  must  achieve  the  required         " 
emissions  reductions  individually  to 
qualify  for  a  compliance  extension.  The 
purpose  of  today's  notice  is  to  add  the 
following  commitments  to  the 
previously  published  Ust  of  twenty-five 
complete  commitments:  Aristech, 
Ironton,  Ohio;  BP  Oil,  Belle  Chase, 
Louisiana:  DuPont,  Camden,  South 
Carolina;  Hoechst  Celanese,  Bishop, 
Texas;  Miles,  Baytown,  Texas;  Miles, 
New  Martinsville,  WV;  and  Shell, 
Franklin.  Kentucky.  As  the  remaining  ' 
submittals  are  determined  to  be 
complete,  they  will  appear  in 
subsequent  notices.  Also  appearing  in 
today's  notice  is  a  table  Usting 
enforceable  commitments  that  have 
been  approved  by  EPA  to  date. 

Table  1  below  Usts  companies  that 
have  made  complete  enforceable 
commitments  or  base  year  emissions 
submittals  that  have  been  approved  by 
EPA  as  of  December  8. 1993.  Table  2 
below  lists  those  companies  that  have 
made  complete  enforceable 
commitments  or  base  year  emission 
submittals  imder  the  Early  Reductions 
Program  through  December  8,  1993. 
These  submittals  are  undergoing 
technical  review  withift  the  EPA  at  this 
time. 


TABLE  1.— Approved  Enforceable  Commitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 1993 

Company 

Location 

EPA 
region 

1 .  Dow  Coming „ 

2.  Johnson  &  Johnson 

Midland,  Ml „ 

Sherman.  TX  

Rouses  Point.  NY 

V 
Vl 

3.  Wyeth-Ayerst „ 

II 

Table  2.— Complete  Enforceable  Commitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 1993 


Company 


1 .  Amoco  Chemical  Co.  (first  source) 

2.  Amoco  Chemical  Co.  (second  source) 

3.  PPG  Industries  

4.  AlKed-Signal  (first  source)  

5.  Allied-Signal  (second  source) 

6.  Allied-Signal  (third  source) 

7.  Allied-Signal  (first  source)  ........... 

8.  Allied-Signal  (second  source) 

9.  Monsanto 

10.  AITted-Signal 

11.  Texaco-Neches  

12.  Marathon  Oil 

13.  Monsanto 

14.  Polyken .' 

15.  Occidental  Chemical 

16.  Dayco  _ . 

17.  Dow  

18.  First  Ctwmical 

19.  Hoechst  Celanese 

20.  Monsanto  (first  source) 


Location 


Texas  City,  TX  .... 
.Texas  City,  TX  .... 
Lake  Charles,  LA 
Baton  Rouge,  LA 
Baton  Rouge,  LA 
Baton  Rouge,  LA 

Ironton.  OH  

Ironton.  OH  

Sauget,  IL  _. 

PNtadelphia,  PA  . 
Port  Neches.  TX  . 

Garyville,  LA  

Springfield.  MA  ... 

Franklin.  KY  

Belle.  WV _... 

Waynesville.  NC  . 

DaJton,  GA 

Pascagoula,  MS  . 

Bishop.  TX 

St  Louis,  MO 


EPA 
region 


.VI 
VI 
VI 
VI 
VI 
VI 
V 
V 
V 

III 

VI 
VI 

I 

IV 

111 

IV 
IV 
IV 
VI 
VII 
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Table  2.— Complete  Enforceable 


C  ommitments  and  Base  Year  Emissions  Submittals  as  of  December  8, 
1993— Continued 


Company 


21 .  Monsanto  (second  source) 

22.  PPG 

23.  Aristech 

24.  BR  Oil  r. 

25.  DuPont „ 

26.  Hoechst  Ceianese 

Z/.  Miles  ..« »....»•, 

28.  Miles  (first  source) , 

29.  Miles  (second  source)  , 

30.  Shell 


At  a  later  time  (most  likely  within  one 
to  three  months  of  today's  date),  the 
EPA  Regional  Offices  will  provide  a 
formal  opportunity  for  the  public  to 
comment  on  the  submittals  added  to  the 
list  of  "complete"  commitments  by 
today's  notice.  To  do  this,  the  Regional 
Office  will  publish  a  notice  in  the 
source's  general  area  announcing  that  a 
copy  of  the  source's  submittal  is 
available  for  public  inspection  and  that 
comments  will  be  received  for  a  30  day 
period. 

Dated:  Febniary  8, 1S94. 
Mary  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(PR  Doc.  94-3430  Filed  2-14-94: 8:45  am) 

BiLUNG  cooE  wefr-eo-M 


Location 


St  Louis.  MO 

New  Martinsville.  WV 

Ironton.  OH 

Belle  Chase.  LA 

Canxlen,  SC 

Bishop.  TX 

Baytown,  TX  

New  Martinsville.  WV 
New  Martinsville,  WV 
Franklin.  KY 


EPA 
region 


VII 

III 

V 

VI 

IV 

VI 

VI 

III 

III 

IV 


t  jnna  Kauffinan,  BLM  Oregon/ 
V  ashington  State  Office,  P.O.  Box  2965. 
P  )rtland.  Oregon  9720&-2965,  503-280- 
7  62. 

By  virtue  of  the  authority  vested  in 
tl  e  Secretary  of  the  Interior  by  Section 
2  14  of  the  Federal  Land  Policy  and 
h  anagement  Act  of  1976,  43  U.S.C. 
14  (1988),  it  is  ordered  as  follows: 
1.  Executive  Order  No.  7693  dated 
A  jgust  19. 1937,  which  withdrew 
pi  iblic  lands  for  reforestation, 
forestation,  and  soil  erosion  control 
p:  irposes.  is  hereby  revoked  insofar  as  it 
aJ  "ects  the  following  described  lands: 

M  iUamette  Meridian 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7028 

[OR-«43-4210-06;  GP4-014;  OR-46603 
(WASH)] 

Partial  Revocation  of  Executive  Order 
No.  7693  Dated  August  19, 1937; 
Washington 

AGENCY:  .Bureau  of  Land  Management, 

Interior. 

ACTION:  Pubhc  Land  Order. 


SUIMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
11,725.30  acres  of  lands  withdrawn  for 
the  Department  of  Agriculture  for  the 
Northeast  Washington  Project,  LA-WA 
2.  The  lands  are  no  longer  needed  for 
the  piupose  for  which  Uiey  were 
withdrawn.  The  lands  have  been 
conveyed  out  of  Federal  ovraership  and 
will  not  be  restored  to  surface  entry. 
EFFEOnVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 


O  hille  National  Forest 

33N..R.40E.. 

5ec.  11.  SV2NEV,  and  N'/iSEV. 

Sec  20.  EMj; 

5ec.  21.SWV4 

37  N..  R.  40  E.. 

Sec.  4.  lots  1  and  3; 

>ec.  6,  lots  3  and  4.  and  NVzSEVt; 

Sec.  21.  S'/iSWVi; 

>ec.  28.  NVzNV/V*  and  SWV«NWV4. 
T.  31  N..  R.  41  E.. 

See.  I2.SEV4. 
T.  33  N..  R.  41  E., 

5ec.  18.  lots  6  to  12.  inclusive,  and  EV2; 

>ec.  21.  WV2Wv<jSWV«NWV,. 
T.  36  N..  R.  41  E.. 

>ec.  29.  NV2SWV1. 

37  N..  R.  41  E.. 

iec.  7.  SEV4SEV»SEV4NWV4. 
EViNEV«SWV4,  SV2NWV4NEV4SWV4. 
SWV4NEV4SWV4.  NWV4NEV4SEV4SWV4, 
and  NV1NWV4SEV4SWV4. 
T.bsN..  R.  41E.. 

<ec  4,  SWV4SEV4; 

<ec.  9,  WVzNEV4.  SEViNEv,,  EVjNW'/,. 
and  S*/^. 
T.blN.,R.  42E.. 
i  Iec.  5.  NViNWV*  and  SWV4NWV4: 

lee.  6.  lots  1.  2.  3.  and  4.  EV2.  and  EV2WV2: 

«c.  7.  lot  4.  SEV4SWV4,  and  SEV4; 

iec.  8.  lots  1.  2.  3.  and  4.  and  EViSWV4; 

«a  18.  lots  1.  2,  3,  and  4,  EVi.  and 
E'/iWVz; 

13  N.,  R  42  E.. 

:  ec  19.  lot  2  and  W'/iSE'ANWV,. 
T.»7N..R.42E.. 


Sec.  12.  EV4WV2  and  SWV4SEV4. 
T.  38  N..  R.  43  E.. 

Sec.  19.  lot  8. 
T.  40N.  R43E.. 

Sec.  3.  lots  4  and  9. 

Kaniksu  National  Forest 
T.  31  N.,  R  42  E., 
Sec.  4,  lots  1.  2.  3.  and  4.  SV2NV2.  and  SV2; 
Sec.  12.  NEV4NEV4: 
Sec.  14; 

Sec.  17.  EViSWv,: 
Sees.  22  and  24; 

Sec.  26.  NEV4NEV4  and  SEi/tNWV.; 
Sec.  28.  N'/i: 
Sec.  29; 
Sec.  30,  lots  1,  2.  3.  and  4.  E>/^.  and 

E'/iWV2; 
Sec.  31.  lots  1  and  2.  NEV4.  and  EViNVV'/t; 
Sec.  34.  lots  1  and  2.  lots  7  to  12.  inclusive. 

SWV4NEV4.  and  SViN\VV4. 
T.  34  N..  R  42  E.. 
Sec.  11.  NV1NEV4  and  SEV4SEV4; 
Sec.  13.  lots  1  and  2.  WV2NEV4.  NVzNViV*, 

and  SWV4NWV4; 
Sea  14.  NEV4; 
Sec.  22; 
Sec.  25,  lots  3  and  4.  NEV4NWV4. 

NEV4SWV4.  and  NWV4SEV4. 
T.  31  N..  R  43  E.. 
Sec.  19,  lots  1.  2.  and  3,  EV1MVV4.  and 

NEV4SWV4. 
T.  33  N..  R  43  E., 
Sec.  10,  those  lands  in  Patent  No. 

46690025  in  NWV4SWV4. 

Cotville  arid  Kaniksu  National  Forests 

T.  31  N..  R.  42  E.. 

Sec.  5.  SEV4SWV«; 

Sec.  8,  E'/i  and  E>>4N\VV4. 

The  areas  described  aggregate  11,725.30 
acres  in  Stevens  and  Pend  Oreille  Counties. 

2.  The  lands  have  been  conveyed  out 
of  Federal  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws. 

Dated:  January  26. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-3409  Filed  2-14-94;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contairts  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
mle  malting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  286 
PNS  No.  1392-93] 
RIN  1115-AA30 

Immigration  User  Fee;  Remittance 
Requirements 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACnON:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking 
publishes  changes  to  requirements 
related  to  the  Immigration  User  Fee 
Accoimt  (lUFA).  This  dociunent 
proposes  to  amend  existing  regulations 
to  comply  with  the  1991  and  1994 
Department  of  Justice  Appropriations 
Acts  and  with  a  nomendatiue  change. 
In  addition,  this  proposed  rule 
establishes  a  change  to  where 
remittances  shall  be  sent;  a  requirement 
for  additional  information  in  the 
remittance  and  statement  procedures  for 
fees;  a  clarification  as  to  how 
remittances  must  be  paid;  and  an 
extension  to  the  length  of  time  records 
must  be  maintained. 

Important  and  necessary  information 
not  currently  available  to  the 
Immigration  and  Naturalization  Service 
(INS)  would  improve  INS  management 
of  the  lUFA.  Budgetary  estimates  based 
upon  projected  fee  collections  would  be 
more  precise  thereby  improving  the 
allocation  of  funds  among  programs.  In 
addition,  collections  activities  would  be 
enhanced  since  the  information 
provided  with  a  remittance  would 
ensure  proper  recording  of  the  fees 
collected. . 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  18, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  tripUcate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  room 
5307,Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1392-93  on  your  correspondence. 


Federal  Register 
Vol.  59.  No.  31 

Tuesday.  February  15,  1994    ' 


FOR  FURTt«R  INFORMATION  CONTACT: 
Michael  Natchuras,  Budget  Analyst,  Fee 
Analysis  and  Operations  Branch,  OfBce 
of  Finance,  OfRce  of  Budget. 
Immigration  and  NaturaUzation  Service, 
425  I  Street  NW..  room  6307, 
Washington.  DC  20536.  telephone  (202) 
616-2754. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Justice  Appropriations 
Act,  1994,  (Pub.  L  103-121,  October  27. 
1993.)  increased  the  Immigration  User 
Fee  from  $5,00  to  $6.00  per  individual. 
In  addition,  the  Department  of  Justice 
Appropriations  Act.  1991,  (Pub.  L.  101- 
515,  November  5, 1990,)  made  other 
changes  to  the  Immigration  and 
Nationality  Act.  This  proposed  rule 
reflects  those  changes  in  8  CFR  286.  The 
requirements  for  fee  collection  data, 
remittance  information,  and  records 
maintenance  are  required  to  improve 
financial  management  processes 
including  budgeting,  collection  and  debt 
management,  and  auditing  functions. 
Lastly,  this  proposed  rule  implements  a 
nomenclature  change  throughout  8  CFR 
286  to  remove  the  word  "Comptroller" 
and  to  add  in  its  place  the  words 
"Associate  Commissioner.  Finance." 

More  specifically,  this  proposed  rule 
changes  the  current  regulation  in  the 
following  ways.  A  new  requirement  is 
established  for  the  monthly  submission 
of  a  summary  report  showing  the  user 
fees  collected  in  the  preceding  month 
and  the  associated.number  of  ticket 
sales.  In  addition,  the  remittance 
depository  cited  in  the  current 
regulation  is  changed  from  one  of 
specific  identification  to  that  of  a 
"designated  Treasury  depository." 
Further,  a  requirement  is  added  to 
require  the  quarterly  remittance 
statement  to  separately  identify  interest 
and  penalty  payments  from  the  actual 
user  fee  remittance.  Finally,  the  record 
retention  period  is  changed  from  2  years 
to  5  years.  These  changes  are  being 
made  to  improve  financial  management 
of  the  user  fee  account.  Also,  these 
changes  are  responsive  to 
recommendations  in  Department  of 
Justice,  OfBce  of  Inspector  General 
audits  of  the  account. 

In  compliance  with  5  U.S.C  605(b), 
the  Commissioner  of  INS  certifies  that 
the  proposed  rule  would  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Government  does  not  collect  the 
user  fees  directly  from  passengers,  but 


from  the  air  and  vessel  carriers  or  their 
agents.  Each  entity  that  issues  a 
dociunent  or  ticket  to  an  individual  for 
transportation  by  a  commercial  aircraft 
or  commercial  vessel  into  the  United 
States  is  required  to  collect  the 
immigration  user  fee  at  the  time  the 
ticket  is  issued,  and  if  the  issuer  fails  to 
collect  the  fee  at  the  time  of  issuance, 
the  entity  providing  the  transportation 
collects  the  user  fee  when  the  passenger 
departs  the  United  States.  The 
information  required  under  this  rule 
should  be  readily  available  from 
business  records  which  must  be 
maintained  as  a  routine  business 
practice. 

This  proposed  rule  is  not  considered 
by  the  Immigration  and  Naturalization 
Service,  ^o  be  a  "significant  regulatory 
action"  under  Executive  Order  12866 
§  3(f),  Regulatory  Planning  and  Review, 
and  the  Office  of  Management  and 
Budget  (OMB)  has  waived  its  review 
process  under  section  6(a)(3)(A). 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  cleared  by  the  OMB. 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  The  OMB  clearance 
number  is  1115-0142. 

List  of  Subjects  in  8  CFR  Part  286 

Air  carriers.  Immigration,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  286  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  286— IMMIGRATION  USER  FEES 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1358;  8  CFR  part  2. 

2.  Section  286.2  is  revised  to  read  as 
follows: 

S  286.2    Fee  for  arrival  of  passengers 
aboard  commercial  alrcrsft  or  commercial 
vessels 

(a)  Under  the  provisions  of  section 
286(b)  of  the  Act  a  $6.00  fee  per 
individual  is  charged  and  collected  by 
the  Commissioner  for  the  immigration 
inspection  of  each  passenger  abioard  a 
commercial  aircraft  or  commercial 
vessel,  arriving  at  a  Port-of-Entry  in  the 
United  States,  or  for  the  preinspection 
of  a  passenger  in  a  place  outside  the 
United  States  prior  to  such  arrival, 
except  as  provided  in  $286.3. 
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(b)  Twenty  business  days  after  the  end 
of  each  calendar  month,  each 
conuneicial  aircraft  and  vessel  carrier  or 
ticket  selling  agent  shall  submit  to  the 
Immigration  and  Naturalization  Service, 
Associate  Commissioner,  Finance,  a 
summary  statement  showing  the  amoujit 
of  user  fees  collected  in  the  preceding 
month.  The  siunmary  information  shall 
include  the  fees  expected  to  be  remitted 
to  INS  and  the  number  of  tickets  sold. 
This  information  should  be  forwarded 
to  the  Immigration  and  Naturalization 
Service,  Chief,  Fee  Analysis  and 
Operations  Branch,  425  I  Street,  NW., 
room  6307,  Washington,  DC  20536. 

3.  In  §  286.3  paragraph  (a)  is  revised 
to  read  as  follows: 

S286.3    Exceptions. 
•        •        •        •        • 

(a)  Persons,  other  than  aircraft 
passengers,  whose  travel  originated  in 
Canada,  Mexico,  the  adjacent  islands, 
and  territories  or  possessions  of  the 
United  States; 


4.  In  §  286.5  paragraphs  (b),  (c)  and  (d) 
are  revised  to  read  as  follows: 

S  286.5    Remittance  and  statement 
procedures. 

•        *        *        •        • 

(b)(1)  Fee  remittances'shall  be  sent  to 
the  Immigration  and  Naturalization 
Service,  at  a  designated  Treasury 
depository,  for  receipt  no  later  than  31 
days  after  the  close  of  the  calendar 
quarter  in  which  the  fees  are  collected, 
except  the  fourth  quarter  payment  for 
fees  collected  shall  be  made  on  the  date 
that  is  ten  days  before  the  end  of  the 
U.S.  Government's  fiscal  year,  and  the 
first  quarter  payment  shall  include  any 
collections  made  in  the  preceding 
quarter  that  were  not  remitted  with  the 
previous  payment.  The  fiscal  year 
referenced  is  the  U.S.  Government's 
fiscal  year  which  begins  on  October  1 
and  ends  on  September  30. 

(2)  Late  payments  will  be  subject  to 
interest,  penalty,  and  handling  charges 
as  provided  in  the  debt  Collection  Act 
of  1982  (31  U.S.C.  3717).  Reftmds  by  a 
remitter  of  fees  collected  in  conjunction 
with  unused  tickets  or  doctunents  for 
transportation  should  be  netted  against 
the  next  subsequent  remittance. 

(c)  Along  with  the  remittance,  as  set 
forth  in  paragraph  (b)  of  this  section, 
each  remitter  making  such  remittance 
shall  attach  a  statement  which  sets  forth 
the  following: 

( 1 )  Name  and  address; 

(2)  Taxpayer  identification  number 

(3)  Calendar  quarter  covered  by  the 
payment; 

(4)  Interest  and  penalty  charges;  and 

(5)  Total  amount  collected  and  remitted. 


Id)  Remittances  in  U.S.  dollars  must 
bt  made  by  check  or  money  order 
th  -ough  a  U.S.  bank,  to  Associate 
O  mmissioner,  Finance,  INS. 

•        •        •        • 

>.  Section  286.6  is  revised  to  read  as 
fo  lows: 

S'B6.6    Maintsnancs  of  records. 

^ch  collector  and  remitter  shall 
mi  intain  records  necessary  for  the 
S«  -vice  to  verify  the  accuracy  of  fees 
CO  lected  and  remitted  and  to  otherwise 
de  :ermine  compliance  with  the 
ap  }licable  statutes  and  regulations. 
Si  ch  records  shall  be  maintained  for  a 
pe  iod  of  five  years  fitim  the  date  of  fee 
CO  lection.  Each  remitter  shall  advise 
thi !  Associate  Commissioner.  Finance,  of 
thi  I  name,  address,  and  telephone 
nu  mber  of  a  responsible  officer  who 
sh  dl  have  the  authority  to  verify  and 
pr  >duce  any  records  required  to  be 
mi  Intalned  imder  this  part.  The 
As  sociate  Commissioner,  Finance,  shall 
be  promptly  notified  of  any  changes  of 
th( !  responsible  officer. 

S2  16.1(e).  286.4(c).  286.S(d).  286.5(e).  and 
281.6    [Anwnded] 

I  i.  In  §§  286.1(e).  286.4(c),  286.5(d). 
28  >.5(e),  and  286.6,  remove  the  word 
"C  smptroller"  and  add  in  its  place 
"A  ssociate  Commissioner,  Finance" 
wl  erever  it  appears.' 

1  fated:  January  14, 1994. 

Do  is  Meissner, 

Co,  nmissioner.  Immigration  and 
Na  uralization  Service. 
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DE  9ARTMENT  OF  TRANSPORTATION 
Fe  leral  Aviation  Administration 
14  CFR  Part  39 
[D<  cl(et  No.  93-NM-227-AD] 

Ail  iworthir>ess  Directives;  AirtHJS 

iiu  ustrie  Model  A300,  A300-600.  A310. 

ani  A320  Series  Airplanes 

AQ(  ;NCY:  Federal  Aviation 
Ad  ninistration,  DOT. 

AC  ION:  Notice  of  proposed  rulemaking 
(N'RM).  ® 


SUI IMARY:  This  document  proposes  the 
ad<  ption  of  a  new  airworthiness 
dir  fctive  (AD)  that  is  applicable  to 
cer  ain  Airbus  Industrie  Model  A300, 
A3  10-600,  A310,  and  A320  series 
air  tlanes.  This  proposal  would  require 
thi  certain  landing  gear  brakes  be 
ins  )ected  for  wear  and  replaced  if  the 
we  ir  limits  prescribed  in  this  proposal 
are  not  met,  and  that  the  specified  wear 


limits  be  incorporated  into  the  FAA- 
approved  maintenance  inspection 
program.  This  proposal  is  prompted  by 
an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  imable  to  stop  on 
the  nmway  due  to  worn  brakes;  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  category 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  loss  of  brake  effectiveness  during  a 
high  energy  RTO. 

DATES:  Comments  must  be  received  by 
April  11, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
227-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which..the  following 
statement  is  made:  "Comments  to 
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Docket  Number  93-NM-227-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-227-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1988,  a  (McDonnell  Douglas  Model 
DC-10  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  runway. 
Investigation  revealed  that  there  were 
failed  pistons  on  each  of  the  eight 
brakes,  with  O-rings  damaged  by  over- 
extension due  to  extensive  wear.  Fluid 
leaking  fi-om  the  damaged  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressuire. 

This  accident  prompted  a  review  of 
allowable  wear  limits  for  all  brakes 
installed  on  transport  category 
airplanes.  The  FAA  and  the  Aerospace 
Industries  Association  (ALA)  jointly 


developed  a  set  of  dynamometer  test 
guidelines  that  could  be  used  to  validate 
appropriate  wear  limits  for  all  airplane 
brakes.  It  should  be  noted  that  this  worn 
brake  accountabiUty  determination 
validates  brake  wear  limits  with  respect 
to  brake  energy  capacity  only  and  is  not 
meant  to  account  for  any  reduction  in 
brake  force  due  solely  to  the  wear  state 
of  the  brake.  The  guidelines  for 
validating  brake  wear  limits  allow  credit 
for  use  of  reverse  thrust  with  a  critical 
engine  inoperative  to  determine  the 
energy  level  absorbed  by  the  brake 
during  the  dynamometer  test. 

The  FAA  has  requested  that  airframe 
manufacturers  of  transport  category 
airplanes:  (1)  detennine  required 
adjustments  in  allowable  wear  limits  for 
all  of  its  brakes  in  use,  (2)  schedule 
dynamometer  testing  to  validate  wear 
limits  as  necessary,  and  (3)  submit 
information  from  items  (1)  and  (2)  to  the 
FAA  so  that  appropriate  rulemakhig 
action(6)  can  be  initiated. 

Airbus  Industrie  has  conducted  worn 
brake  rejected  takeoff  (RTO) 
djrnamometer  testing  and  analyses  on 
various  brakes  installed  on  certain 
Model  A300,  A300-600,  A310,  and 


A320  series  airplanes.  Based  on  the 
results  of  that  testing  and  analyses,  the 
FAA  has  determined  that  the  maximum 
brake  wear  limits  currently  '' 
recommended  in  the  Component 
Maintenance  Manual  for  Model  A300. 
A300-600.  A310,  and  A320  series 
airplanes  equipped  with  brakes 
manufactured  by  Messier-Bugatti, 
BFGoodrich,  Allied  Signal  (ALS) 
Aerospace  Company  (Bendix),  or 
Aircraft  Braking  Systems  (ABS)  are 
acceptable  as  they  relate  to  the 
effectiveness  of  the  brakes  during  a  high 
energy  RTO.  Consequently,  the  FAA  has 
determined  that  the  brake  wear  limits 
for  Model  A300,  A300-600,  A3 10.  and 
A320  series  airplanes  must  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program. 

The  FAA  has  determined  that,  in 
order  to  prevent  loss  of  brake 
effectiveness  during  a  high  energy  RTO, 
the  following  maximum  brake  wear 
limits  are  necessary  for  Model  A300, 
A300-600,  A310,  and  A320  series 
airplanes  equipped  with  Messier- 
Bugatti,  BFGoodrich,  ALS  Aerospace 
Company  (Bendix),  or  ABS  brakes. 


Airbus  Industrie  Model  A300,  A300-600.  A310,  And  A320  Series  Airplanes  Equipped  With  Messier-Bugatti. 
BFGoodrich.  Allied  Signal  (ALS)  Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS)  Brakes 


Airplane  model/series 


A300-^2-100  ..... 

A300-B2-100 . „„ 

A300-B2-100  

A300-B2-100  

A300-B4-100  _ „.... 

A300-e4-100  

A300-84-100  . 

A300-B4-100  

A300-B4-100  

A300-B4-100  

A300-B4-200  &  A300-600 
A300-B4-200  &  A300-600 
A300-^4-200  &  A300-^00 

A300-B4-600R  

A30O-B4-600R  

A31 0-200  

A31 0-200  

A31 0-200  

A310-300  ...... 

A310-800  

A31 0-300  , 

A320  

A320  

A320-220 

A320-200  


Brake  manufacturer 


Messier-Bugatti . 
Messier-Bugatti . 

BFGoodrich  

BFGoodrich  , 

Messier-Bugatti . 
Messier-Bugatti . 
ALS  (Bendix)  .... 
ALS  (Bendix)  .... 

BFGoodrich  

BFGoodrich  

Messier-Bugatti. 
ALS  (Bendix)  .... 
ALS  (BefKSx)  .... 
Messier-Bugatti . 
Messier-Bugatti . 
Messier-Bugatti . 
ALS  (Bendix)  .... 
ALS  (Bendb()  .... 
Messier-Bugatti. 
Messier-Bugatti . 

ABS  

Messier-Bugatti , 
Messier-Bugatti . 

BFGoodrich  

BFGoodrich  


Brake  part  No. 


28634&-115 

286349-116 

2-1449 

2-1449 

A21329-41-7 

A21329-41-17 

2606802-3M/-5 

2606802-3/-4A^ 

2-1449 

2-1449 

C20060-100 

2607932-1 

2607932-1 

C20210000 

C20210200 

C20089000 

2606822-1 

2606822-1 

C20194000 

C20194200 

5010995 

C20225000 

C20225200 

2-1526-2 

2-1526-3M 


Maximum  brake  wear  limit 
(ifwtt^rran) 


0.98"  (25.0  mm). 
0.98"  (25.0  mm). 
1.4"  (35.6  mm). 
1.1"  (27.9  mm)  S.C 
1.1"  (28.0  mm). 
1.1"  (28.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm)  S.C.' 
1.4"  (35.6  mm). 
1.1"(27.9mm)S.C.» 
1.1"  (28.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm)  S.C.' 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.1"  (28.0  mm). 
1.26"  (32.0  mm). 
1.5"  (38.2  mm)  S.C* 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
2.68"  (68.0  mm). 


S.C.  represents  "Service  Configured"  txakes,  which  are  marked  according  to  the  instructions  provkJed  in  the  brake  manufacturer^  Cortmonent 
Maintenance  Manual 


These  airplanes  are  manufactured  in 
France  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 


bilateral  airworthiness  agreement.  The 
FAA  has  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
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that  ceitain  landing  gear  brakes  be 
inspected  far  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  proposal 
are  not  met,  and  that  the  specified  wear 
limits  be  incoqxwated  into  the  FAA- 
approved  maintenance  inspection 
program. 

The  FAA  estimates  that  101  Model 
A300.  A300-600.  A310,  and  A320  sehm 
airplanes  of  U.S.  registry  and  5  U.S. 
operators  would  be  affected  by  this 
proposed  AD.  The  FAA  estimates  that  it 
would  take  approximately  20  woik 
hours  per  operator,  at  an  average  labor 
rate  of  $55  per  work  hour,  for  each 
operator  to  incorporate  the  proposed 
revision  of  its  FAA-approvwi 
maintenance  inspection  program.  The 
total  cost  impact  of  that  proposed 
requiremrait  on  U.S.  operators  of  Model 
A300.  A300-600,  A310.  and  A320  series 
airplanes  is  estimated  to  be  $5,500,  or 
$1,100  per  operator. 

The  FAA  also  estimates  that  it  would 
take  15  work  hours  per  airplane,  at  an 
average  labor  rate  of  $55  per  work  hour, 
to  accomplish  the  proposed  inspection. 
The  cost  of  required  parts  to  accomplish 
the  change  in  wear  limits  for  these 
airplanes  (that  is,  the  cost  resulting  from 
the  requirement  to  change  the  brakes 
before  they  are  worn  to  their  previously 
approved  limits  for  a  one-time  change) 
would  be  approximately  $2,236  per 
airplane.  The  FAA  estimates  that  28  of 
the  101  afliected  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  the  proposed  inspection. 
Based  on  these  figures,  the  total  cost 
impact  of  that  proposed  requirement  on 
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U.SJ  operators  of  these  airplanes  is 
estiioated  to  be  $85,708,  or  $3,061  per 
airp  ane. 

T  lese  total  cost  figures  assume  that 
no  ( perator  has  yet  accompli^ed  the 
reqt  irements  of  this  AD. 

T  le  regulations  proposed  herein 
woi  Id  not  have  substantial  direct  effiects 
on  t  le  States,  on  the  relationship 
'  bet\  'een  the  national  government  and 
the  States,  or  on  the  distribution  of 
poH  er  and  responsibilities  among  the 
vari  )us  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
126i2,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fede  ralism  implications  to  warrant  the 
prej  aration  of  a  Federalism  Assessment 

Fi  r  the  reasons  discussed  above,  I 
cert  fy  that  this  proposed  regulation  (1) 
is  ndt  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "s  gnificant  rule"  under  the  DOT 
Regi  latory  Policies  and  Procedures  (44 
FR  1 1034,  February  26, 1979);  and  (3)  if 
proi  lulgated,  will  not  have  a  significant 
ecor  omic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imdi  ir  the  criteria  of  the  Regulatory 
Flex  bility  Act.  A  copy  of  the  draft 
regu  atory  evaluation  prepared  for  this 
acti<  n  is  contained  in  the  Rules  Docket. 
A  cc  }y  of  it  may  be  obtained  by 
cont  icting  the  Rules  Docket  at  the 
local  ion  provided  imder  the  caption 
AODf  CSSES. 


List 


>f  Sobiects  in  14  CFR  Part  39 


A  r  transportation,  Aircraft,  Aviation 
safe'  fr.  Safety. 


Airbus  Industrie  Model  A300,  A30(>-60( 
BFGooDRiCH.  alued  Signal  (ALS)  Aerospace 


Aiiptane  model/series 


A30O-82-100 

A300-B2-100 

A300-e2-100 

A3oo-e2-ioo __:._.. 

A300-B4-100 

A300-B4-100 

A300-B4-100 

A300-B4-100 ™ 

A30O-B4-100 

A300-B4-100 

A300-e4-200  &  A300-600 
A300-B4-200  &  A300-600 
A300-B4-200  &  A300-600 

A300-e4-600R  „ 

A300-B4-600fl  

A31 0-200  

A31 0-200  

A31 0-200 , 

A31 0-300  

A31 0-300  

A310-a00  

A320 

A320 


A320-220 


I  rake  manufacturer 


Messier-6(i  jatti 
Messier-Bu  }atti 
BFGoodrid 
BFGoodrid 
Messier-Bu  jatti . 
Messier-Bti  ^etti 
ALS  (Bend  () 
ALS  (Bend  () 
BFGoodricJ 
BFGoodrid 
Messier-Bu  jatti 
ALS  (Bend  () 
ALS  (Bend  () 
Messier-Bu  latti 
Messier-Bu  latti 
Mess«er-Bu  latti 
ALS  (BendJ  i) 
ALS  (Bendi  () 
Messier-Bu  latli 
Messier-6u  latti 
ABS  ..„. 


Messier-Bu  latti 
Messler-eu  latti 
BFGoodricT  .... 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AtRW0RTHINESS 
DIRECTIYES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoritT:  49  U.S.C.  Aop.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.69. 

§39.13    [Amendwq 

2.  Section  39.13  is  amended  by    • 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-227-AD. 

Applicability:  Model  A300.  A300-600. 
A310,  and  A320  series  airplanes  equipped 
t  with  Messier-Bugatti,  BFGoodrich,  Allied 
Signal  (ALS)  Aerospace  Company  (Bendix), 
or  Aircraft  Braking  Systems  (ABS)  brakes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  rejected  Ukeoff  (RTO), 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

(1)  Inspect  main  landing  gear  brakes  having 
the  brake  part  numbers  listed  below  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  below  must  be  replaced, 
prior  to  further  flight,  with  a  brake  within 
that  linfiit. 

.  A310,  AND  A320  SERIES  AIRPLANES  EQUIPPED  WITH  MESSIER-BUGATTI, 

Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS)  Brakes 


Brake  part  No. 


286349-115 

286349-116 

2-1449 

2-1449 

A21329-41-7 

A21329-41-17 

2606802-3/-4/-5 

2606802-3/-4/-5 

2-1449 

2-1449 

020060-100 

2607932-1 

2607932-1 

C20210000 

020210200 

020089000 

2606822-1 

2606822-1 

C20194000 

0201 94200 

5010995 

C2022S000 

C2022S200 

2-1526-2 


Maximum  brake  wear  limit 
(inch/mm). 


0.98"  (25.0  mm). 
0.98"  (25.0  mm). 
1.4"  (35.6  mm). 
1.1"(27.9mm).  S.O.' 
1.1"  (28.0  mm). 
1.1"  (28.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm).  S.C 
1.4"  (35.6  mm). 
1.1"  (27.9  mm).  S.C 
1.1"  (28.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm).  S.0.« 
1.97"  (50.0  mm). 
1.97~(50.0mm). 
1.1"  (28.0  mm). 
1.26"  (32.0  mm). 
1.5"(382mm).  S.O.' 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50i)  mm). 
1J7"(50.0mm). 
1.97"  (50.0  mm). 
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Airbus  Industrie  Model  A3(X),  A300-600,  A310.  and  A320  Series  Airplanes  Equipped  with  Messier-Bugatti, 
BFGoodrich,  Allied  Signal  (ALS)  Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS) 
Brakes— Continued 


Airplane  model/series 


A32O-200 


Brake  manufacturer 


BFGoodrich 


Brake  part  No. 


2-1526-3^-4 


MaxinrHjm  brake  wear  limit 
(inctVmm). 


2.68"  (58.0  mm). 


1  S.C.  represents  "Service  Configured"  brakes,  which  are  marked  according  to  the  instructions  provided  in  the  brake  rnanufacturer's  Comoo- 
nent  Maintenance  Manual. 


Note  1:  Measuring  instructions  that  must 
be  revised  to  accommodate  the  new  brake 
wear  limits  specified  above  can  be  found  in 


Chapter  32-42-27  of  the  Airplane  manufacturer's  Component  Maintenance 

Maintenance  Manual  (AMM),  in  Chapter  32-      Manual  (CMM),  or  in  certain  ser\'ice  bulletins 
32-( )  or  32-44-( )  of  the  brake  (SB),  as  listed  below: 


Brake  rr>anufacturer 


For  model  A300-B2-100  series  airplanes: 

Messier-Bugatti 

Messier-Bugatti „ „ 

BFGoodricti 

For  model  A300-B4-100  series  airplanes: 
ALS  (Bendix)  

BFGoodrich „ 

For  model  A300-B4-200  and  A30O-600  series  airplanes: 
ALS  (Bendix)  

For  model  A300-B4-600R  Series  Airplanes: 
Messier-Bugatti 

For  model  A31 0-200  series  airplanes: 
ALS  (Bendix)  

For  model  A3 10-300  Series  Airplanes: 
Messier-Bugatti 


Part  No. 


286349-115 
286349-116 
2-1449  &  S.C. 


2606802-3 
2606802^ 
2606802-5  &  S.C. 
2-1449  &  S.C. 


2607932-1  &  S.C. 


020210000  & 
020210200 

2606822-1  &  S.B. 


020225000  & 
020225200 


Document/chapter 


CMM  32-42-27  

CMM  32-42-27  ...._„... 

CMM  32-44-37  .; 

SB  567  (2-1449-32-4) 

CMM  32-42-02  

SB  2606802-32-003  ... 

CMM  32-44-37  

SB  567  (2-144^-32-4) 

CMM  32-42-27  

SB  2607932-32-002  .... 

Airbus  SB  470-32-675 

CMM  32-42-03  

SB  2606822-32-002  .... 

Airbus  SB  470-32-675 


Date/revision 
(or  later  revisions) 


April  1991. 
April  1991. 
January  1993. 
January  30,  1993 

September  1993. 
March  31, 1993. 

January  1993. 
January  30,  1993. 

September  1993. 
March  31,1993  &  Reviskw  1. 
dated  October  1,  1993. 

April  6,  1990. 


September  1993. 
March  31, 1993. 

April  6.  1990. 


(2)  Incorporate  into  the  FAA- 
approved  maintenance  inspection 
program  the  maximum  brake  wear 
limits  specified  in  paragraph  (a)(1)  of 
this  AD. 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Standardization  Branch, 
ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  Federal 
Aviation  Regulations  (FAR)  21.197  and 


21.199  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AO  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
9.  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-3461  Filed  2-14-94;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  93-NM-228^D] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 


airplanes.  This  proposal  would  require 
dye  penetrant  inspection  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
duct,  and  repair  or  replacement,  as 
necessary.  This  proposal  would  also 
require  stress  relieving  of  the  crossover 
pneiunatic  duct  assembly.  This  proposal 
is  prompted  by  several  reports  of 
ruptured  engine  bleed  air  crossover 
ducts.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  engine  bleed  air  crossover 
duct,  which  could  result  in  loss  of 
pneimiatics  and  damage  to  adjacent 
stnicfure. 

DATES:  Conunents  must  be  received  by 
April  11, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation  . 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
22S-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
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location  between  9  a.in.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  informatioh  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S;  Seattle  Aircraft 
Certification  Office,  1601  Lind  A^venue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2670;  fax  (206) 
227-1181. 

SUPP1.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-228-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
93-NM-228-AD.  1601  Und  Avenue, 
SW.,  Renton.  Washington  96055-4056. 

Discussion 

On  July  14. 1993.  the  FAA  issued  AD 
93-14-11,  Amendment  39-8635  (58  FR 


43!  50.  August  17. 1993),  appUcable  to 
Bo  ling  Model  767  series  airplanes,  line 
po!  ition  001  through  307,  inclusive. 
Th  it  AD  requires  a  dye  penetrant 
ins  lection  and  proof  pressure  testing  to 
det  jct  cracks  or  ruptures  of  the 
cro  isover  pneumatic  ducts,  and  repair 
or  ]  eplacement.  as  necessary.  That 
act  on  was  prompted  by  several 
rep  jrted  incidents  of  ruptured  engine 
ble  sd  air  crossover  ducts  on  certain 
Bo«  ing  Model  767  series  airplanes.  The 
du<  t  ruptures  resulted  in  a  loss  of  cabin 
pre  tsure.  loss  of  bleed  air  to  the  air 
drii  en  hydraulic  pump,  loss  of  wing 
thei  mal  anti-ice  capabilities,  and 
dar  lage  to  the  air  conditioning  panels. 
Th«  se  duct  ruptures  were  caused  by 
cra«  king,  which  started  and  progressed 
aroi  md  the  circumferential  welds.  These 
cra(  ks  formed  in  the  heat  affected  zones 
oft  e  duct  welds  because  of  hydrogen 
oxii  e  (hydride)  concentration.  The 
hyi^des  have  an  embrittling  effect  on 
the  duct  material,  which  may  initiate 
the  Hacking. 

D  ict  ruptures,  if  not  corrected,  could 
rest  It  in  loss  of  pneimiatics  for  cabin 
prej  siuization.  air  conditioning,  air 
driv  en  hydraulic  pump,  wing  thermal 
anti  ice.  hydraulic  reservoir 
pre«  surization.  engine  cross  starting 
abil  ty,  and  cargo  heating,  and  could 
also  damage  air  conditioning  panels. 

Si  ice  the  issuance  of  AD  93-14-11, 
the  I  aanufacturer  has  discovered  that 
strej  5  relieving  of  one  of  the  four 
cros  iover  ducts  was  incorporated  during 
pnx  uction  on  airplanes  starting  at  Una 
nuna  jer  322  instead  of  Une  number  308. 
The  nanufacturer  has  informed  the 
FAA  that  14  airplanes  did  not  receive 
stres  5  reUeving  of  the  crossover  duct. 
Thai  efore,  these  14  airplanes  would  be 
subji  ct  to  the  same  unsafe  condition  as 
addi  3ssed  by  AD  93-14-11. 

Tl;  e  FAA  nas  reviewed  and  approved 
Boei  ig  Service  Bulletin  767-36A0041. 
Re'vi  iion  2,  dated  October  28. 1993.  that 
desc  ibes  procedures  for  conducting  dye 
pene  trant  inspections  and  proof 
pres!  ure  tests  of  the  crossover 
pneu  matic  duct.  This  service  bulletin 
also  lescribes  procedures  for  repairing 
or  re  >lacing  this  duct,  and  stress 
relie  ing  this  duct.  Stress  relieving  this 
duct  kvill  ehminate  the  residual  stress 
and  ]  Deal  stress  concentration.  A  dye 
pene  rant  inspection,  proof  pressuw 
test,  (  nd  stress  relieving  will  reduce  the 
possi  jihty  of  engine  bleed  air  crossover 
duct  -upture  caused  by  cracking  due  to 
hydr^e  formation.  The  effectivity 
listing  of  this  service  bulletin  includes 
the  1 4  airplanes  on  which  the  stress 
reliei  ing  procedure  was  not 
accoi  iplished  during  production. 

Sir  ce  an  unsafe  condition  has  been 
ident  fied  that  is  likely  to  exist  on  other 


products  of  this  same  tjrpe  design,  the 
proposed  AD  would  require  conducting 
dye  penetrant  inspections  and  proof 
pressure  tests  of  the  crossover 
pneumatic  duct  on  14  specific  airplanes. 
This  proposed  AD  would  also  require 
repairing  or  replacing  this  duct,  and 
stress  relieving  this  duct.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

(^JolB:  The  FAA"«  nonnal  policy  is  that, 
when  an  AD  requires  a  substantive  change, 
such  as  a  change  in  iu  applicability,  the 
"old"  AD  is  superseded  by  being  removed 
from  the  system  and  a  new  AD  added.  In  the 
case  of  this  AD  action,  the  FAA  normally 
would  have  proposed  superseding  AD  93- 
14-11  to  expand  iU  applicability  to  include 
tlie  14  additional  airplanes.  However,  in 
reconsideration  of  the  entire  fleet  size  that 
would  be  affected  by  such  a  supersedure 
action,  and  the  consequent  workload 
associated  with  revising  maintenance  record 
entries,  the  FAA  has  determined  that  a  less 
burdensome  approach  is  to  issue  a  separate 
AD  applicable  only  to  the  14  airplanes.  This 
AD  does  not  supersede  AD  93-14-11; 
airplanes  listed  in  the  applicability  of  AD  93- 
14-11  continue  to  be  required  to  comply 
with  the  requiremenU  of  that  AD.  This 
proposed  AD  is  a  separate  AD  action,  and  is 
applicable  only  to  airplanes  having  line 
numbers  306  through  321,  inclusiva.) 

There  are  14  Model  767  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  esUmates  that 
6  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  18  woik 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $2,208  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $19,188,  or 
$3,198  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substanUal  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  Is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Reigulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  «f  Subjects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  ameod  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeiqg:  Docket  93-NM-228-AD. 

Applicability:  Model  767  series  airplanes, 
line  position  306  through  321  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Inspections,  testing,  and  repair  or 
replacement  accomplished  prior  to  the 
effective  date  of  tliis  amendment  in 
accordance  with  Boeing  Alert  Service 
Bulletin  r67-36A0041,  dated  July  2.  1992;  or 
Revision  1,  dated  February  25. 1993;  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

To  prevent  failure  of  the  engine  bleed  air 
crossover  duct  which  could  result  in  loss  of 
pneumatics  and  damage  to  adjacent 
structure,  accomplish  the  following: 

(a)  OPTION  J:  Am  an  alternative  to  the 
requirements  of  paragraph  (b)  of  this  AD. 
accomplish  the  following: 

(1)  Within  6  months  ai^er  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of 
7.000  total  flight  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct  in  accordance  with  Boeing 
Service  Bulletin  767-36A0041.  Revision  2. 
dated  October  28. 1993. 

(i)  If  cracks  or  ruptiires  are  detected,  prior 
to  further  flight  repair  or  replace  the 
crossover  pneumatic  duct  in  accordance  with 
'the  service  bulletin. 


(ii)  Stress  relieving  of  the  duct,  in 
accordance  with  the  service  bulletin,  may  be 
accomplished  in  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  this  paragraph.  Such  action 
constitutes  terminating  action  for  the 
requirements  of  paragraph  {a)(2)  of  this  AD. 

(2)  Within  3,000  flight  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspection  and  proof  pressure  test  required 
by  paragraph  (aMl)  of  this  AD.  conduct  an 
additional  dye  penetrant  inspection  and 
proof  pressure  (est  of  the  crossover 
pneumatic  duct,  and  stress  relieve  the 
crossover  poeumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041,  Revision  2.  dated  October  28. 
1993.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  duct  in  aooordanoe  with 
the  service  builetiB. 

(b)  OPTION  2:  As  an  altemaUve  to  the 
requirements  of  paragraph  (a)  of  this  AD. 
accomplish  the  following: 

(1)  Within  18  months  after  the  effective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  7.000  total  flight  cycles,  whichever  oocun 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  duct  and  stress  relieve  the 
crossover  pneumatic  duct  assembly,  in 
accordance  with  Boeing  Service  Bulletin 
767-3BA0041.  Revision  2.  dated  October  26. 
1993. 

(2)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight  repair  or  replace  the 
crossover  pneumatic  duct  in  aocordance  with 
the  service  bulletin. 

(c)  Replacement  of  the  croMover 
pneumatic  duct  with  a  stress  relieved  duct  in 
accordance  with  Boeing  Service  Bulletin 
767-36A0041.  Revision  2.  dated  October  28. 
1993.  constitutes  tenninating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  coftipliahce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerUfication  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  tbeir  requests  through  an 
appropriate  FAA  Principal  MMntenanoe 
Inspector,  who  may  add  oonunents  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the  ' 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  tiiis  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  February 
9. 1994. 

Darrell  M.  Pedereon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-3460  Filed  2-14-94;  8:45  am] 
BN.UNO  COOE  4«10-1»m 
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AinworthioMs  fNredives;  McOomwN 
DouglM  Model  DC-8,  DC-0,  and  OC- 
»-S0  S«lM  AlrplWMo:  Model  MD-ee 
Alrplonoo;  and  C-0  (MHItary)  Alrpianoa 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-8.  DC-9.  and  DC-»- 
80  series  airplanes;  Model  MD-88 
airplanes;  and  C-O  (miUtar))  airplanes, 
that  would  have  required  inspection  of 
the  center  and  side  windshields,  and 
replacement  of  discrepant  windshields. 
That  proposal  was  prompted  by  reports 
that  the  core  ply  of  certain  windshields 
were  incorrectly  tempered  during  the 
manufacturing  process.  This  action 
revises  the  proposed  rule  by  adding 
another  windshield  to  the  list  of  suitable 
replacement  vdndshields  and 
referRTKing  the  part  nuni^r  for  the  left 
side  windahiekL  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  failure  of  the  windshield. 
DATES:  Comments  must  be  received  by 
March  17. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM 
156-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  96055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Department  L51.  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renlolf,  Washington;  or  at  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hempe.  Aerospace  Engineer, 
Airfi-ame  Branch,  ANM-122L.  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircxaft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
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California  9080&-2425;  telephone  (310) 
98^-5224;  fax  (310)  988-5210;  or  Mike 
Lee,  Aerospace  Engineer,  Airframe 
Branch,  ANM-122L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (310)  988-5325; 
fax  (310)  988-5210. 


Comments  Invited  . 

Interested  persons  are  invited  to 
participate  in  the  malting  of  the 
proposed  rule  by  submitting  such 
\^^Titten  data,  views,  or  argiiments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-156-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-156-AD,  1601  Lind  Avenue, 
SVV..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  McDonnell  Douglas  Model 
DC-8,  DC-9,  and  DC-9-80  series 
airplanes;  Model  MD-88  airplanes;  and 
C-9  (military)  airplanes,  was  published 
as  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on 
October  13, 1993  (58  FR  52932).  That 
NPRM  would  have  required  inspection 
of  the  center  and  side  windshields,  and 
replacement  of  discrepant  windshields. 


That  NPRM  was  prompted  by  reports 
that  hecoreply  of  certain  windshields 
were  incorrectly  tempered  during  the 
man  ifacturing  process.  That  condition, 
if  no  corrected,  could  result  in  failure 
of  th !  windshield. 

Si)  ice  the  issuance  of  that  NPRM,  the 
FAA  has  received  several  comments 
fi-om  the  manufacturer  that  have  caused 
the  F  AA  to  reconsider  its  position  on 
certa  n  aspects  of  the  proposed  rule. 
M«  Donnell  Douglas  points  out  that 
Revii  ion  2  of  McDonnell  Douglas  Alert 
Serv;  ce  Bulletins  A56-16,  dated 
Dece  nber  13. 1993  (for  Model  DC-8 
serie  airplanes),  and  A56-15,  dated 
Novt  mber  9, 1993  (for  Model  DC-9 
serie  ;  airplanes),  lists  another 
alten  lative  for  a  suitable  windshield 
repla  :ement.  McDonnell  Douglas 
requ«  sts  that  paragraphs  (a)(2)  and  (b)(2) 
of  th(  proposal  be  revised  to  include 
windphields  manufactured  by 
Pilkii  igton  Aerospace  after  October  1993 
as  su  table  replacement  windshields. 
The  1  AA  concurs.  The  FAA  has  verified 
that  I  ilkington  Aerospace  has  revised 
its  m  mufacturing  process  that 
previ  )usly  produced  incorrectly 
temp  (red  core  plies  in  these 
wind  ihields.  Therefore,  the  FAA  has 
deter  nined  that  center  and  side 
wind  ;hields  manufactured  by 
Pilkii  gton  Aerospace  after  September 
30, 1!  93,  are  acceptable  replacements 
for  di  x:repant  windshields.  Paragraphs 
(a)(2)  iii)  and  (b)(2)(iii)  have  been  added 
to  thi  1  supplemental  NPRM  to  include 
this  t  lird  ^temative  to  the  list  of 
accep  table  replacement  windshields. 

Th«  FAA  has  reviewed  and  approved 
Revis  on  2  of  McDonnell  Douglas  Alert 
Servi(  e  Bulletins  A56-16,  dated 
Decei  iber  13,  1993  (for  Model  DC-8 
series  airplanes),  and  A56-15,  dated 
Novel  aber  9, 1993  (for  Model  DC-9 
series  airplanes),  that  describe 
proce  lures  to  inspect  and  replace  center 
wind!  hields  (for  Model  DC-8  series 
airpla  les).  and  center  and  side 
wdndi  lields  (for  Model  DC-9  series 
airpla  les)  that  were  manufactured  by 
Pilkin  ;ton  Aerospace.  The  service 
bullet  ns  list  the  following  windshields 
as  ace  jptable  replacement  vnndshields: 

1.  V  indshielas  that  have  not  been 
manu  actured  by  Pilkington  Aerospace. 

2.  V  indshielas  that  have  been 
manu  actured  by  Pilkington,  but  have 
been  r  certified  and  re-identified. 

3.  W  indshields  that  have  been 
manu  actured  by  Pilkington  after 
Septei  iber  30, 1993. 

Par«  graphs  (a)  and  (b)  of  this 
suppl<  mental  NPRM  have  been  revised 
to  refe  -ence  this  revision  of  the  service 
bullet  ns  as  the  appropriate  source  of 
servio  <  information.  Additionally,  a 
note  h  IS  been  added  to  the  compliance 


section  of  this  supplemental  NPRM  to 
indicate  that  accomplishment  of  the 
requirements  contained  in  previous 
revisions  of  these  service'  bulletins 
would  constitute  compUance  with  the 
requirements  of  this  AD. 

Further,  the  manufacturer  indicates, 
that  paragraphs  (b)  and  (c)  of  the 
proposal  only  list  the  part  number  for 
the  right  side  windshield  for  the 
inspection  and  replacement 
requirements.  McDonnell  Douglas 
requests  to  revise  the  rule  by  including 
the  left  side  windshield,  part  number 
5912290-502,  for  inspection  and 
replacment.  The  FAA  concurs. 
References  to  inspection  and 
replacement  of  the  left  side  windshield 
were  inadvertently  omitted  from  the 
NPRM;  therefore,  paragraphs  (b)  and  (c) 
of  this  supplemental  NPRM  have  been 
revised  to  add  these  requirements  and 
part  number  references. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  235  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  140  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
I3C-8  series  airplanes  is  estimated  to  be 
$|.850,  or  $27.50  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

There  are  approximately  1.978  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(mihtary)  airplanes  of  the  affected 
design  in  the  woridwide  fleet.  The  FAA 
estimates  that  1,079  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
DC^9  and  DC-9-80  series  airplanes, 
Model  MD-88  airplanes,  and  C-9 
(military)  airplanes  is  estimated  to  be 
$29,673.  or  $27.50  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accompUshed  the 
proposed  requirements  of  this  AD 
action. 
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Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  proposed 
inspection  actions  on  U.S.  operators  is 
estimated  to  be  $33^23.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

Should  an  inspection  reveal  that  a 
discrepant  windshield  was  installed,  the 
replacement  of  that  windshield  would 
re<  uire  approximately  10  additional 
wen  hours  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour. 
Required  replacement  parts  would  be 
provided  at  no  cost  to  operators.  Based 
on  these  figures,  the  total  cost  impact  for 
the  replacement  of  discrepant 
windshields  for  U.S.  operators  would  be 
$550  per  airplane. 

The  regulations  proi>osed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  v\rarrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-^AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 

continues  to  read  as  follows: 

AotlioritT:  49  U.S.C.  App.  13S4(a).  1421 
and  1423;  49  U  S.C  106(g);  and  14  CFR 
11.89. 


39.13   (Amended] 

2.  Section  39. 13  is  amended  by 
adding  the  following  new  iairwoithiness 
directive: 

McDonnefl  Donriar  Docket  93-NM-1S6- 
AD. 

Applicability:  Model  DC-6-60  and  -70 
series  airplanes  on  which  the  center 
windshield  hat  been  replaced  after  Febnieiy 
1992:  and  Model  DC-e-10,  -20.  -30,  -40, 
and  -50  aeries  airpianet.  Model  DC-e-61. 
-82.  -«3.  and  -87  aiiplanes.  Model  MD-86 
airplanes,  and  C-9  (military)  airplanes,  on 
which  the  center  and/or  side  windshield(s) 
has  been  replaced  after  February  1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Replacement  of  any  subject 
windshield  that  has  been  accomplished  prior 
to  the  effective  date  of  this  emendment  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  A56-16,  dated  June  15, 
1993.  or  Revision  1.  dated  July  1. 1993  (for 
Model  DC-8  series  airplanes):  or  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A56-15. 
dated  June  15, 1993,  or  Revision  1,  dated 
September  15. 1993;  is  considered  acceptable 
for  compliance  with  the  applicable  action 
specified  in  this  amendment. 

To  prevent  failure  of  the  windshield, 
accomplish  the  following: 

(a)  For  Model  DC-8-60  and  -70  series 
airplanes:  Within  30  days  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
of  the  center  windshield  to  determine  tiie 
manufacturer. 

(1)  If  the  windshield  was  not  manufactured 
by  Pilkington  Aerospace:  No  further  action  is 
required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
5887275-501,  was  manu&ctured  by 
Pilkington  Aerospace:  Prior  to  further  flight, 
replace  the  center  windshield  with  one  of  the 
windshields  specified  in  paragraph  (a)(2)(i). 
(a)(2)(ii),  or  (a)(2)(iii)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  DC-8 
Alert  Service  Bulletin  A56-16,  Revision  2. 
dated  December  13, 1993. 

(i)  A  center  windshield  that  was  not 
manufactiuvd  by  Pilkington  Aerospace:  or 

(ii)  A  center  windshield  that  has  t>een 
manufactured  by  Pilkington  Aerospace,  but 
recertified  and  re-identified  by  Pilkington 
Aerospace. 

(iii)  A  center  windshield  ^at  was 
manufactured  by  Pilkington  Aerospace  after 
September  30,  1993. 

(b)  For  Model  DC-9-10,  -20,  -30,  -40,  and 
-50  »eri«s  airplanes:  Model  DC-9-81,  -82. 
-83,  and  -87  airplane*:  Model  MD-88 
airplanes:  and  C--9  (militar>')  airplanes: 
Within  30  days  after  the  effoctlve  date  of  this 
AD,  perform  a  visual  inspection  of  the  center 
windshield  and  side  windshield  to  determine 
the  manufacturer. 

(1)  If  the  center  and  side  windshields  were 
not  manufactured  by  Pilkington  Aerospace: 
No  further  action  is  required  by  this  AD. 

(2)  If  the  center  windshield,  part  number 
S887275-S01,  or  side  windshields,  part 
numbers  5912290-501  and  5912290-502, 
were  manufactured  by  Pilkington  Aerospace: 
Prior  to  further  flight,  replace  the  center  and/ 
or  side  windshield(s)  with  one  of  the 


wlnddiielda  specified  in  paragraph  (b)(2Kn. 
(b)(2MU).  or  (b)(2MUl|  of  this  AO,  in 
accordaooe  with  McDonnell  rv«^g<f«  DC-9 
Alert  Setvioe  Bulietio  A56-15,  Revisioo  2. 
dated  November  9, 1993.  ' 

(i)  A  center  and'or  side  windshield(s)  tiiat 
was  not  manubctured  by  Pilkington 
Aerospace;  or 

(ii)  A  center  and/or  side  windshieldfs)  that 
has  been  manufactured  by  Pilkington 
Aerospace,  but  recertified  and  re-identified 
by  Pilkington  Aerospace. 

(iii)  A  center  and/ or  side  wiadshield(t)  that 
was  manufactured  by  Pilkington  after 
September  30, 1993. 

(c)  As  of  the  effoctive  date  of  this  AD,  no 
p>erson  shall  install  on  any  airplane  a  center 
windshield,  part  number  5867275-501,  or 
side  windshields,  part  numbers  5912290-501 
and  591 2290-502,  that  have  been 
manufactured  by  Pilkington  Aerospace 
between  February  1, 1992  and  September  30, 
1993.  Those  windshields  must  be  recertified 
and  re-identified  by  PiUdngton  Aerospace 
before  use. 

(d)  An  alternative  method  of  compli  ince  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Caitificatioa  Office  (AGO). 
FAA.  TnDtpori  AirpUne  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACX3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACX3. 

(e)  Special  fli^t  permits  mey  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
9,  1994. 

Danell  M.  Pederaoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94-3462  Filed  2-14-94;  8:45  am) 

BILUNQ  COOE  4»1fr-13-U 


DEPARTMENT  OF  HEALTH  AND  ■ 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  123  and  1240 

Food  Safety  Initiative;  Notice  of  PubHe 
Meetings 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration's  (FDA)  is  announcing 
that  it  is  sponsoring  nine  public 
meetings  ^at  are  intended  to  promote 
imderstanding  of  FDA's  recently 
announced  food  safety  initiative.  This 
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initiative  includes  the  Food  Code  and 
the  proposal  to  require  that  domestic 
seafood  processors,  importers,  and 
foreign  processors  who  export  seafood 
to  the  United  States  establish  hazard 
analysis  critical  control  point  (HACCP) 
systems  to  ensure  the  safety  of  their 
products.  FDA  is  holding  these  meetings 
to  facilitate  informed  public  comment 
on  the  seafood  HACCP  proposal. 

DATES:  For  meeting  dates,  see  Table  1  in 
"Supplementary  Information." 

ADDRESSES:  Fot  meeting  addresses,  see 
Table  1  in  "Supplementary 
Information." 

FOR  FURTHER  INFORKIATION  CONTACT: 
Edward  A.  Steele  (or  the  local  contact 
person  listed  in  Table  2  in 
"Supplementary  Information").  Office 
of  Seafood,  Center  for  Food  Safety  and 
AppUed  Nutrition  (^5-405),  Food  and 


Meeting  addres  tes 


Stouffer  Hartxx  Place  Hotel.  202  East  Pratt  St.  B^nwe.  MO 

Wyndham  Hamilton  Hotel,  400  Park  B^d.,  Itasca. 

The  LaGuardia  Marriott.  102-05  Ditmars  Blvd.,  Eas  I  Elmhurst.  NY 

Radtsson  Mart  Plaza  Hotel.  711  NW..  72d  Ave..  Mjmi.  FL 

Westin  Hotel,  10O  lt)erville  St.  New  Orleans,  LA 

Hyatt  Regency  Hotel.  6225  W.  Century  Blvd..  Los  Angeles.  CA 

Seattle  Center,  Olympic  Room,  305  Harrison  St,  S  lattle,  WA 

Regal  Alaskan  Hotel,  4800  Stenard  Rd..  Anchorag  J.  AK 

The  Hynes  Conventkyi  Ceritef,  mi.  100.  900  Boylstpn  St.  Boston.  MA 


)rug  Administration.  200  C  St.  SW., 
'  Washington.  DC  20204. 202-254-3885. 
!  UPPLEMENTARV  mF0RMATK3N:  FDA's 

x>d  safety  initiative  was  announced  by 
1  lonna  E.  Shalala.  Secretary  of  Health 
1  nd  Human  Services,  on  January  21. 
:  994.  This  initiative  includes  the 
I  roposal  to  require  that  domestic 
s  »afood  processors,  importers,  and 
f  )reign  processors  who  export  seafood 
t  >  the  United  States  employ  hazard 
a  lalysis  critical  control  point  (HACCP) 
s  ^sterns  in  their  processing  of  food  to 
e  isure  the  safety  of  their  products  to 
c  insumers  (59  FR  4142.  January  28, 
^994). 

To  promote  imderstanding  of  the  food 
safety  initiative.  FDA  is  holding  nine 
p  ublic  meetings.  At  each  meeting,  the 
p  roposed  HACCP  regulation  will  be 
e  cplained.  and  time  will  be  provided  to 
a  iswer  questions  from  the  public  about 

Table  1 


the  proposal.  By  holding  these  public 
meetings,  the  agency  is  hoping  to 
facilitate  the  development  of  public 
comments  for  consideration  in  the 
development  of  the  HACCP  final  rule. 
The  piupose  of  these  meetings  is  not, 
however,  to  receive  comments. 

The  food  safety  initiative  also 
includes  the  issuance  of  the  Food  Code, 
which  provides  a  model  for  those 
Federal.  State,  and  local  jurisdictions 
that  have  regulatory  responsibility  for 
food  service,  retail,  and  vending 
operations.  The  Food  Code  provides  a 
framework  for  the  application  of  HACCP 
at  the  retail  level.  Agency  personnel  will 
be  present  at  these  meetings  to  provide 
an  overview  of  the  Food  Code. 

The  meetings  vwU  be  held  at  the 
addresses  and  on  the  dates  listed  in 
Table  1  as  follows: 


Dates 


Meetings  will  be  held  from  1  p  jn.  to 
4:30  p.m.  Evening  sessions,  which  will 
be  held  from  7  p.m.  to  8:30  p.m.,  are 
scheduled  in  all  cities,  except  Chicago 
(Itasca),  Anchorage,  and  Boston.  The 
evening  sessions  in  Baltimore,  New 
York,  Miami,  New  Orleans,  Los  Angeles, 
and  Seattle  are  being  scheduled  to 


a<  commodate  those  unable  to  attend  the 
a:  emoon  sessions.  Evening  sessions 
w  11  be  limited  to  questions  and  answers 
oi  ly. 

There  is  no  charge  to  attend  these 
m  setings.  Advance  registration  is 
re  guested.  Early  registration  is  suggested 
b«  cause  space  is  limited.  The  deadline 

Table  2 


Meeting  k>cation 


BaltirrKxe. 
ChKago ... 
New  York 


Miami 

New  Orleans 
Los  Angeles  . 
Seattle 


February  22, 1994 

February  25,  1994 

March  2, 1994 

March  3, 1994 

March  4,  1994 

March  7,  1994 

March  8, 1994 

March  10, 1994 

March  16, 1994 


for  registering  is  1  week  before  each 
meeting.  Late  registration  will  be 
accepted  pending  availability  of  space. 
Those  persons  interested  in  attending 
should  fax  their  name,  organization, 
address,  telephone  nximber.  and  session 
of  interest  (afternoon  or  evening)  to  the 
local  contact  persons  listed  in  Table  2 
jas  follows: 


Contact  person 


^^^^Atk3^i^S!^f  °***^  °*^-  ^°^'  900  ^^"^^  Ave..  Baltimore.  MD 
21201.  410-962-3590  or  FAX  410-962-2307. 

**V^^^'  ^*<=ago  District  Office,  FDA,  300  South  Riverskie  Plaza,  suite  550 
South.  Chicago.  IL  60606. 312-353-7379  or  FAX  312-886-3280. 

Joseph  C.  Famulare.  New.  York  District.  FDA.  Long  Island  ReskJent  Post.  6800  Jericho 
Tun^ke.  suite  109E.  Syosset.  New  Yori<  11791.  516-921-2869  or  FAX  516-921- 

'"\""!.  ^\rl^^^^^'^  '^'*'™=*  °*''<*'  ^^^'  7200  Lake  Ellenor  Dr.,  suite  120.  Or- 
lando. FL  32809. 407-64&-6922  or  FAX  407-648-6221 .  ,  »u  «  .^u,  ur 

^"^.^l^*^J^.^  °"^''*=*  ^^'^'  ^^^-  '♦298  Elysian  Fiekte.  New  Orleans.  LA 
70122.  504-589-4334  Of  FAX  504-589-4365.  ".«»««.  l/* 

'^'S)??Sir3l2r7Slt  ^^lS-7?ii.^''^  "'"'  '"^  ^'  ^  ''^^' 
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Table  2— Continued 


Meeting  kxatkm 


Contact  person 


Anchorage 
Boston 


Sue  H»A*cfoll.  Seattle  District  Office.  FDA.  22201  23d  Dr.  SE..  Bethel,  WA  98041 
206-483-4999  or  FAX  206-483-4996. 

^^J-^f^^  ^^  ^^^^^  °'***'  ™A'  0«»  **ortt^  Ave..  Stoneham,  MA 
02180, 617-279-1675,  ext  1 18  or  FAX  617-279-1742. 


Dated:  February  10, 1 994 . 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc  94-3570  Filed  2-11-94;  9:37  am) 
BILUNQ  CODE  41«0-ei-f 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  151, 154,  and  155 

[CGD  85-^)28] 

RIN2115-AC11 

Pollution  Prevention;  Implementation 
of  Amendments  to  Annex  I  of  MARPOL 
73/78 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  termination. 

SUMMARY:  The  Coast  Guard  is 
terminating  all  rulemaking  under  docket 
number  CGD  85-026.  It  pubUshed  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  amend  the  oil  pollution 
prevention  regulations  for  ships  in  order 
to  implement  the  amendments  to  and 
interpretations  of  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973.  as  modified  by  the  protocol  of 
1978  ("MARPOL  73/78").  It  is  now 
terminating  that  rulemaking  because  of 
intervening  developments,  but  it  will 
continue  to  evaluate  the  need  for 
another  such  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
LXDR  M.  McEwen.  Project  Manager, 
Marine  Environmental  Protection 
Division.  U.S.  Coast  Guard 
Headquarters,  (202)  267-6714. 
SUPPLEMENTARY  INFORMATION:  On 
February  7. 1986  (51  FR  4768).  the  Coast 
Guard  published  an  NPRM  concerning 
the  oil  pollution  prevention  regulations 
for  ships.  The  NPRM  proposed  to 
implement  the  amendments  to  and 
interpretations  of  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships. 
1973,  as  modified  by  the  protocol  of 
1978.  The  protocol  was  adopted  at  die 
29th  session  of  the  Marine 
Environmental  Protection  Committee  of 
the  International  Maritime  Organization 
(IMO).  The  NPRM  also  proposed  to 


correct  the  final  rulemaking  of  October 
6. 1983  [48  FR  45704].  implementing 
MARPOL  73/78. 

The  Coast  Guard  received  three 
comments  in  response  to  the  proposed 
rule.  In  general,  all  three  supported  the 
stated  goals  of  the  NPRM:  to  implement 
the  interpretations  of  MARPOL  73/78. 
Annex  I.  Two  comments  felt  that  the 
Coast  Guard  should  issue  oil  pollution 
prevention  regulations  beyond  those 
required  by  MARPOL  73/78.  Annex  I, 
while  one  comment  took  issue  with  a 
statement  made  in  the  NPRM,  that  the 
Coast  Guard  "strongly  discourages  the 
discharge  of  oil  into  bilges."  (The 
comment  asserted  that  there  is  no  place 
for  that  type  of  statement  in  a 
rulemaking.  The  Coast  Guard  notes  that 
it  has  been  a  long-standing  policy  of  the 
Coast  Guard  to  discourage  the  discharge 
of  oil  into  bilges.) 

Since  publishing  the  NPRM,  the  Coast 
Guard  has  issued  numerous  oil 
pollution  prevention  regulations.  Of 
particular  note  are  those  implementing 
the  Oil  Pollution  Act  of  1990  (OPA  90) 
[Pub.  L.  101-380).  The  Coast  Guard  has 
determined  that,  in  the  view  of 
regulatory  and  statutory  activity  since 
the  publication  of  the  NPRM,  it  is 
appropriate  to  terminate  the  rulemaking 
and  evaluate  the  need  for  another  like 
it.  Subsequent  rulemakings  have 
accomplished  many  of  the  changes 
called  for  by  MARPOL  73/78.  In 
addition,  legislation,  such  as  OPA  90. 
has  required  oil  pollution  prevention 
regulations  that  exceed  those  in  the 
NPRM;  these  have  been  or  are  being 
implemented  by  separate  rulemakings. 

The  Coast  Guard  will  continue  tb 
track  changes  made  to  all  aimexes  of 
MARPOL  73/76  to  which  the  United 
States  is  a  party.  It  will  initiate  separate 
rulemakings,  as  needed,  to  bring 
domestic  regulations  implementing 
MARPOL  73/78  into  conformance  with 
the  Convention. 

Dated:  February  8. 1994. 

A.E,  ffffiin. 

Bear  Admiral.  U.S.  Coast  Cuard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc  94-3520  Filed  2-14-94;  8:45  am) 
MLUNQ  OOOC  ««10-14-M 


FEDERAL  COMMUNICATIONS 

47CFRPart73 

[MM  Docket  No.  94-3,  RM-8384] 

Radio  Broadcasting  Services; 
Silverton,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Caren  Lacy,  permittee  of  Station 
KWXA  (FM).  Channel  259C2,  Durango. 
Colorado,  seeking  the  substitution  of 
Channel  224A  for  Channel  247A,  which 
is  vacant  and  unapplied  for,  at 
Silverton,  Colorado,  to  accommodate 
her  application  at  an  electronics  site 
designated  by  the  Forest  Service  for 
commimications  installations.  (In  the 
event  applications  are  filed  for  Channel 
25  7  A  during  the  comment  period,  the 
applicants  will  retain  cut-off  protection 
and  will  be  permitted  to  specify  the  new 
Class  A  channel.  If  no  appHcations  are 
filed,  and  no  interest  is  expressed  in 
retaining  a  Class  A  channel  at  Silverton, 
Channel  257A  will  be  deleted  at 
Silverton  and  no  substitute  allotment 
will  be  made  to  the  community.) 
Coordinates  used  for  channel  224A  at 
Silverton  are  37-48-43  and  107-39-50. 
DATES:  Comments  must  be  filed  on  or 
before  April  1, 1994,  and  rely  comments 
on  or  before  April  18. 1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  D.C.  20554  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  as  follows:  Caren  Lacy,  188S 
Ponder  Heights  Drive.  Colorado  Springs, 
CO  80906-5888. 

FOR  FUftTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Roposed  Rule  Making.  MM  Docket  No. 
94-3,  adopted  January  14, 1994.  and 
released  February  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
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Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fitnn  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc,  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Q>mmunications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-34  71  Filed  2-14-94;  8:45  am) 

HUMQ  cooc  ena-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  94-4,  RM-8413I 

Radio  Broadcasting  Services;  Walker, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  doctunent  requests 
comments  on  a  petition  filed  by  Roger 
Paskvan  proposing  the  allotment  of 
Channel  270A  to  Walker,  Minnesota,  as 
that  community's  second  FM  broadcast 
service.  Canadian  concurrence  has  been 
requested  for  this  allotment  at 
coordinates  47-07-08  and  94-33-22. 
There  is  a  site  restriction  3  kilometers  (2 
miles)  northeast  of  the  comnmnity. 
DATES:  Comments  must  be  filed  on  or 
before  April  1, 1994,  and  reply 
comments  on  or  before  April  18, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Harry  F.  Cole,  Bechtel  & 
Cole,  Chartered,  1901  L  Street.  NW.. 
suite  250.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 


K(  thleen  Scheuerle.  Mass  Media 

B\  reau.  (202)  634-6530. 

SC  PPt.EMENTARY  INFORMATION:  This  is  a 

su  nmary  of  the  Commission's  Notice  of 

Pr  )posed  Rule  Making.  MM  Docket  No. 

94  -4.  adopted  January  14, 1994.  and 

re  eased  February  8, 1994.  The  full  text 

of  this  Commission  decision  is  available 

foi  inspection  and  copying  during 

no  mal  business  hours  in  the 

Cc  [nmission's  Reference  Center  (Room 

23  )).  1919  M  Street,  NW..  Washington. 

DC  .  The  complete  text  of  this  decision 

lai  y  also  be  purchased  from  the 

Co  nmission's  copy  contractors. 

Inl  jrnational  Transcription  Services, 

In4.,  2100  M  Street,  NW.,  suite  140, 

Washington,  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Fh  xibility  Act  of  1980  do  not  apply  to 
thi  i  proceeding. 

1  iembers  of  the  public  should  note 
tha  t  from  the  time  a  Notice  of  Proposed 
Ru  e  Making  is  issued  until  the  matter 
is  I  o  longer  subject  to  Commission 
CO!  sideration  or  court  review,  all  ex 
pa  te  contacts  are  prohibited  in 
Coi  omission  proceedings,  such  as  this 
om  ,  which  involve  channel  allotments. 
Se<  47  CFR  1.1204(b)  for  rule  governing 
per  [nissible  ex  parte  contact. 

F  or  information  regarding  proper 
fili  ig  procedures  for  comments,  see  47 
CF  1 1.415  and  1.420. 

Lis 


Fed  sral 
lohji 

Actr, 


BiLura 


of  Subjects  in  47  CFR  Part  73 

F  adio  broadcasting. 

1  Communications  Commission. 
'  A.  Karousos, 
Act^g  Chief.  Allocations  Branch.  Policy  and 

!  Division.  Mass  Media  Bureau. 
(FR^toc.  94-3469  Filed  2-14-94;  8:45  ami 
I  COOE  tTIS-OI-M 


47  (IFR  Part  73 

[MW  Docket  No.  94-2.  RM-8415] 

Rac  lo  Broadcasting  Services; 
Haz  ehurst.  IMS 


AGE  tCY 

Con  mission 
ACTIDN 


:  Federal  Communications 
ision. 

Proposed  rule. 


f:  The  Conunission  requests 
Its  on  a  petition  filed  by  PDB 
Broadcasting  proposing  the  allotment  of 
Cha  mel  282A  to  Hazlehurst, 
Misi  issippi,  as  the  commimity's  second 
commercial  FM  transmission 
3.  Channel  282A  can  be  allotted  to 
;  in  compliance  with  the 
Conynission's  minimiun  distance 
on  requirements  with  a  site 

I  of  13.9  kilometers  (8.6  miles) 
southwest  in  order  to  avoid  a  short- 
spacfng  with  the  allotment  coordinates 


SUM  iary: 

com  ments  i 


loca 
serv  ce 
Haz  ehiu-st  i 
Con  missi 
sepa  -atior 
rest]  ction  i 


for  Chaimel  283C3  at  Tallulah, 
Louisiana.  The  coordinates  for  Chaimel 
282A  at  Hazlehurst  are  North  Latitude 
32-45-57  and  West  Longitude  90-29- 
35. 

DATES:  Comments  must  be  filed  on  or 
before  April  1. 1994,  and  reply 
comments  on  or  before  April  18, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  M.  Riehl.  Esq.. 
Haley.  Bader  &  Potts.  4350  North  Fairfax 
Drive,  suite  900,  Arlington,  Virginia 
22203-1633  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-2.  adopted  January  14. 1994.  and 
released  February  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239).  1919  M 
SUwt,  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Corainission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
.  Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-3473  Filed  2-14-94;  8:45  am) 
BtLUNQ  COOE  tfiZ-^t^ 
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47  CFR  Part  90 

[PR  Docket  No.  9»-61;  DA  No.  94-129] 

Regulations  for  Automatic  Vehicle 
Monitoring  Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  notice  of  Proposed  Rule 
Making  (NPRM).  58  FR  21276  (April  20, 
1993),  in  this  docket  proposes 
regulations  for  licensing  Automatic 
Vehicle  Monitoring  (AVM)  systems. 
AVM  systems  are  used  to  locate  and 
track  vehicles  and  are  ciurrently  licensed 
in  accordance  with  Interim  rules 
adopted  in  1974.  The  comment  and 
reply  comment  periods  for  the  NPRM 
expired  in  1993.  This  Public  Notice  is 
necessary  to  seek  additional  comment 
on  new  matters  raised  by  ex  parte 
presentations  related  to  the  hcensing  of 
wideband,  multilateration  AVM 
systems. 

DATES:  Comments  must  be  filed  on  or 
before  February  25, 1994,  and  reply 
comments  must  be  filed  on  or  before 
March  7. 1994. 

ADDRESSES:  Federal  Commimications 
Commission.  1919  M  St..  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Borkowski,  FMvate  Radio 
Bureau,  (202)  632-7125. 


SUPPI.EMENTARY  INFORMATION:  Public 
notice. 

Additional  Comraent  Sought  on  Ex  Parte 
Presentations 

February  9, 1994. 

The  Commission  has  received  written 
memoranda  to  the  Secretary  from  PacTel 
Teletrac  (PacTel)  on  January  28, 1994,  and 
from  Southwestern  Bell  Mobile  Systems,  Inc. 
(SBMS)  on  February  2. 1994  and  February  7. 
1994.  simunarizing  ex  parte  presentations 
made  concerning  the  licensing  of  Automatic 
Vehicle  Monitoring  (AVM)  systems,  currently 
under  consideration  in  PR  Docket  No.  93-61. 
The  Commission  also  has  received  a  written 
memorandum  to  the  Secretary  from 
MobileVision  on  February  1, 1994. 
summarizing  an  ex  parte  presentation 
responding  to  PacTel's  January  26, 1994  ex 
parte  presentation. 

It  has  been  determined  that  PacTel's  and 
SBMS's  ex  parte  presentations  raise  new 
issues  that  warrant  giving  interested  parties 
an  additional  opportunity  for  comment. 
Specifically,  these  presentations  address 
alternatives  for  the  licensing  of  wideband 
multilateration  AVM  systems.  PacTel 
espouses  the  use  of  Rand  McNally  Basic 
Trading  Area  (BTAs)  >  as  Conunission- 
defined  service  areas  for  such  systems  and 
proposes  a  licensing  procedure  using  these 
service  areas.  SBMS,  on  the  other  hand, 
suggests  the  use  of  Metropolitan  Statistical 
Areas  (MSAs)  and  Rural  Statistical  Areas 
(RSAs)  as  licensing  boundaries. 

Pursuant  to  Sections  4{j)  and  303(r)  of  the 
Communications  Act  of  1934,  as  amended. 
47  U.S.C.  154(j)  and  303(r).  we  are  hereby 


>  Sae  Rand-McNally  Commercial  Atlas  and 
Marketing  Guide  36-39  (123d  ed.  1992). 


soliciting  additional  comment  in  PR  Docket 
No.  93-61  on  these  issues.  The  filings 
addressed  above  that  include  these  issues  are 
available  for  inspection  as  part  pf  the  record 
in  PR  Docket  No.  93-61  during  normal 
business  hour*  m  the  FCC  Reference  Center, 
room  239, 1919  M  Street.  NW.,  Washington, 
DC  All  or  part  of  the  text  of  these  filings  may 
be  purchased  &t>m  the  Commission's  copy 
contractor.  International  Transcription 
Service,  1919  M  Street.  NW.,  room  246, 
Washington,  DC  20554,  telephone  (202)  337- 
1433. 

Comments  on  these  additional  issues  must 
be  filed  on  or  before  February  25. 1994.  Reply 
Comments  must  be  filed  on  or  before  March 
7, 1994.  To  file  formally  In  this  proceeding, 
you  must  file  an  original  and  four  copies  of 
all  comments  and  reply  comments.  If  j'ou 
want  each  Commissioner  to  receive  a 
personal  copy  of  your  comments,  you  must 
file  an  original  and  nine  copies.  You  should 
send  comments  and  reply  conunents  to 
Office  of  the  Secretary,  Federal 
Communications  Conmiission,  Washington, 
DC  20554.  Comments  and  reply  comments  in 
this  proceeding,  including  those  filed  in 
response  to  this  Public  Notice,  are  available 
for  public  inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 

By  the  Chief, '^rivate  Radio  Bureau. 

For  additional  information  about  this 
matter  contact  John  Borkowski.  Rules 
Branch,  Private  Radio  Bureau.  FDC. 
telephone  (202)  632-7125. 
Federal  Communications  Commission. 
WUliam  F.  Caton. 
Acting  Secretary. 
IFR  Doc.  94-3396  Filed  2-14-94;  8:45  am] 
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Notices 


This  sec^;v■>n  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appTicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-170-1] 

Availability  of  List  of  U.S:  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
tenninated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  November  1993.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  Hst  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
hst. 


SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.}  shall  hold  an  imexpired, 
unsuspended,  and  unrevoked  U.S. 


Vet  rinary  ] 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms.       yo" 
Maxine  Kitto.  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-8245 
For  a  copy  of  this  month's  hst,  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Kitto  at  the  above  address. 
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,  Biological  Product  License, 
regulations  set  forth  the  procedures 
pplying  for  a  license,  the  criteria  for 
:( rmining  whether  a  license  shall  be 
".,  and  the  form  of  the  Ucense. 
regulations  in  9  CFR  part  102  also 
that  each  person  who  prepares 
:al  products  that  are  subject  to 
I'irus-Serum-Toxin  Act  (21  U.S.C. 

seq.)  shall  hold  a  U.S.  Veterinary 
jics  Establishment  License.  The 
lations  set  forth  the  procedures  for 
for  a  Ucense,  the  criteria  for 
„  whether  a  license  shall  be 
,  and  the  form  of  the  Ucense. 
regulations  in  9  CFR  part  104. 
'\s  for  Biological  Products," 
that  each  person  importing 
:»1  products  shall  hold  an 
r.  pired,  unsuspended,  and 

'  ed  U.S.  Veterinary  Biological 
Permit.  The  regulations  set 
the  procedures  for  applying  for  a 
";,  the  criteria  for  determining 

a  perinit  shaU  be  issued,  and 
arm  of  the  permit, 
e  regulations  in  9  CFR  parts  102 
105  also  contain  provisions 

_  the  suspension,  revocation, 
ermination  of  U.S.  Veterinary 
'  Product  Licenses,  U.S. 
,  Biologies  EstabUshment 
1,  and  U.S.  Veterinary  Biological 
Permits. 

month,  the  Veterinary  Biologies 
of  Biotechnology,  Biologies,  and 
intal  Protection  prepares  a  Ust 
and  permits  that  have  been 
.  suspended,  revoked,  or 
lated.  This  notice  announces  the 
ibiUty  of  the  list  for  the  month  of 
ber  1993.  The  monthly  Ust  is  also 
on  a  regular  basis  to  interested 
!.  To  be  placed  on  the  mailing  Ust 
1  oay  eaU  or  write  the  person 
"  under  FOR  FURTHER 
CONTACT. 


ACTION:  Notice. 
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desij  nated 


INFOI  MATION 

Doi  le  in  Washington,  DC.  this  10th  day  of 
Febn:  ary  1994. 
Terrj 


L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Inspection  Service. 

94-3504  Filed  2-14-94;  8:45  amj 
COOE  3410-34-P 
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Home  Administration 

I  and  Supervisory  Assistance 


AGEN  :y:  Farmers  Home  Administration, 
USD.  L. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  announces  that 
it  is  soliciting  competitive  appUcations 
in  a  pilot  project  under  its  Technical 
and  Supervisory  Assistance  (TSA) 
Grants  program.  This  action  is  taken  to 
comply  with  Agency  regulations  found 
in  7  CFR  part  1944,  subpart  K  which 
require  the  Agency  to  announce  the 
opening  and  closing  dates  for  receipt  of 
preapplications  for  TSA  grants  from 
eligible  appUcants.  The  intended  effect 
of  this  Notice  is  to  provide  public  and 
private  nonprofit  corporations,  agencies, 
institutions,  organizations,  Indian  tribes, 
and  other  associations  notice  of  these 
dates.  This  TSA  grant  program  wall  be 
available  to  provide  funds  to  eUgible 
appUcants  to  conduct  programs  of 
technical  and  supervisory  assistance  for 
low-income  rural  residents  to  obtain 
and/or  maintain  occupancy  of  adequate 
housing. 

DATES:  FmHA  hereby  announces  that  it 
will  begin  receiving  preapplications  on 
February  15, 1994.  The  closing  date  for 
acceptance  by  FmHA  of  preapplications 
is  March  17, 1994.  This  period  will  be 
the  only  time  during  the  current  fiscal 
year  that  FmHA  accepts 
preapplications.  PreappUeations  must 
be  received  by  or  postmarked  on  or 
before  March  17, 1994. 

ADDRESSES:  Submit  preapplications  to 
FmHA  field  offices;  applicants  must 
contact  their  FmHA  State  Office  for  this 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  B.  Patton,  Senior  Loan  Officer, 
Single  Family  Housing  Processing 
Division,  USDA,  FmHA,  room  5334, 
South  Agriculture  Building, 
Washington,  DC  20250,  telephone  (202) 
720-0099  (This  is  not  a  toll  free 
nimiber). 

SUPPLEMENTARY  INFORMATION:  7  CFR  part 
1944.  subpart  K  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  FmHA  State  Office  to 
receive  further  information  and  copies 
of  the  application  package. 
Eligible  entities  for  these 
competitively  awarded  grants  include 
pubUc  aad  private  nonprofit 
corporations,  agencies,  institutions, 
organizations,  Indian  tribes,  and  other 
associations. 
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In  accordance  with  7  CFR 
§  1944.S2S(a).  the  FmHA  Administrator 
has  targeted  a  total  of  55  Counties  in 
nine  States  to  paiticapate  in  this  pilot 
project  The  States  and  CounUes 
selected  to  participate  in  the  pilot 
project  are  listed  below.  The  FmHA 
Administrator,  using  data  provided  in 
the  1990  Census,  targeted  a  State  frxim 
each  of  the  nine  Census  Regions  (as 
defined  by  the  United  States  Census 
Bureau)  for  participation  in  the  pilot 
project.  The  targeted  Sutes  had  the 
highest  degree  of  substandard  housing 
and  the  highest  number  of  persons 
Uving  in  poverty  in  rural  areas  who  are 
eligible  to  receive  FmHA  housing 
assistance.  The  balance  of  TSA  funds 
will  be  available  for  national 
competition  at  a  later  date  and  under 
separate  notice. 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
but  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  subpart  V;  48  FR  29115,  June  24. 
1983).  Applicants  are  also  referred  to  7 
CFR  part  1944.  Sections  1944.506(e)(1) 
and  1944.S06(eH2)  for  specific  guidance 
on  these  requirements  relative  to  the 
TSA  grant  program.  In  addition,  FmHA 
is  currently  in  the  process  of  developing 
the  FmHA  Home  Buyer's  Handbook  and 
upon  completion  will  provide  copies  as 
needed  at  no  Cost  to  grantees.  The 
FmHA  Home  Buyer's  Handbook  may  be 
used  by  grantees  to  provide  TSA. 

The  funding  instrument  for  the  TSA 
Grant  program  wiU  be  a  grant 
agreement  The  term  of  the  grant  can    ■ 
vary  from  1  to  2  years,  depending  on 
available  funds  and  demand.  The 
maximum  grant  amount  for  this  pilot  ^ 
project  is  $15,000  per  County  served  pIp 
year.  Each  FmHA  State  Office  wiU 
submit  to  the  FmHA  National  Office  no 
more  than  one  preappUcation  per 
County  served.  Notices  of  action  on  the 
preappUcaUons  should  be  made  no 
earlier  than  66  days  prior  to  the  closing 
date. 

Following  is  a  Ust  of  States  and 
Coimties  selected  to  participate  in  the 
Home  Buyer's  Education  Pilot  Program: 
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State  and  County 


New  Mexico: 
I.SanJuan. 

2.  Santa  Fe  . 

3.  Dona  Ana, 

4.  Luna 

5.Tao« 

6.  Valencia  ^ 

Mississippi: 


01 
02 
03 
03 
02 
01 


Number  of 

loans 
made  dur- 
ing FY  93 


S2 
SO 
42 
27 
28 
57 


State  and  County 


I.Copiah 

2.  Yazoo 

3.  Suniower .. 

4.  OeSola 

5.  Neshoba... 

6.  Pearl  River 
Louisiana: 

I.Caddo 

2.  Avoyelles ... 

3.  Lafayette  ... 

4.  Ascension  . 

5.  St  Bernard 

6.  Morehouse 
California: 

I.Shasta  _ 

2.  Merced 

3.  Sacramento 

4.  Mendocino 

5.  Tulara 

6.  Imperial  

7.  Riverside  ... 
Pennsylvania: 

1.  Venango  „. 

2.  Centre 

S.Chester 

4.  Butter 

5.  Ber1« 

6.  Union 

Ohio: 

I.Ottawa 

2.  Fayette 

3.  Crawford  „ 

4.  Guernsey  .. 

5.  Claf1( 

6.  Madison  „. 
West  Virginia: 

1.  Harrison  .„ 

2.  Berkeley  .... 

3.  Flaleigh 

4.  Putnam 

5.  Wood 

6.  KanawtAa  ._ 
South  Dakota: 

I.Codington.. 

2.  Lincoln 

3.  Meade  ....... 

.    4.  Pennington 

5.  Beadto _ 

6.  Brookings  .. 
Maine: 

1.  Penobscot 
(020)....-... 

2.  Cumberland 

3.  York 

4.  Knox „ 

S.Penobscot 

(060) 

6.  Washington 


District 


01 
02 
04 
05 
08 
10 

01 
03 
04 
05 
05 
06 

01 
02 
02 
03 
04 
05 
05 

01 
02 
03 
04 
03 
02 

01 
02 
03 
04 
05 
05 

01 
02 
03 
.04 
05 
04 

01 
02 
06 
.06 
04 
01 


02 
03 
03 
04 

01 
04 


NiMflberot 

kMtfIS 

made  dur- 
ing FY  93 


36 
34 


73 
27 

27 
28 
33 

43 
47 
14 

75 

66 

80 

40 

105 

126 

176 

26 
75 
44 
31 
36 
19 

53 
48 
44 
36 
127 
45 

63 

se 

20 
S2 
31 
43 

39 
27 
58 

43 
20 
26 


94 
110 
128 

63 

32 

41 


Dated:  January  26. 1994. 

MitAoel  V.  Dunn, 

Administrator.  Farmers  Home 
Administration. 

(FR  Doc.  94-2778  Piled  2-14-^94: 8:45  am] 
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Forest  Sarvioa 

Bear  Envtronmental  Impact  Statement; 
Bitterroot  Natkmai  Forest,  RaVaiU 
County,  MT 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement  (EIS). 


SUMMARY:  The  Forest  Service  wiU 
prepare  an  environmental  impact 
statement  for  the  Bear  assessment  area 
located  on  the  Darby  Ranger  District  of 
the  BitteiTOOt  National  Forest  in 
Montana.  The  proposals  Usted  in  the 
Supplementary  Information  section  are 
being  considered  together  because  they 
represent  either  connected  or 
cimiulative  actions  as  defined  by  the 
Council  on  Environmental  QuaUty  (40 
CFR  1508.25). 

DATES:  PubUc  comments  concerning  the 
scope  of  the  analysis  should  be 
submitted  by  March  4, 1994.  Comments 
that  were  received  during  preparation  of 
the  Bear  Environmental  Assessment  wiU 
be  considered  during  preparation  of  thic 
EIS  and  wiU  not  need  to  be  resubmitted. 
No  pubUc  scoping  meetings  are 
scheduled  at  this  time.  The  Draft  EIS  is 
expected  to  be  available  to  the  pubUc  in 
April.  1994  and  the  Final  EIS  and 
Record  of  Decision  is  expected  to  be 
available  to  the  pubUc  in  June,  1994. 
ADDRESSES:  Send  written  comments  to 
District  Ranger,  Darby  Ranger  District. 
P.O.  Box  388.  Darby  MT  59829. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  EIS  should  be 
directed  to  Rick  Floch.  Darby  Ranger 
District.  Phone:  (406)  821-3913. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
wiU  include  the  foUowing  proposed 
actions: 

(1)  Vegetation  Management— There  is 
a  need  to  improve  health  and 
productivity,  and  to  reduce  the  risk  of 
high  intensity  wildfire  and  its 
associated  potential  impacts  in 
ponderosa  pine  stands  in  the  Bear  area. 
To  do  this,  a  combination  of  selection 
harvesting  concentrating  on  removal  of 
Douglas-fir,  underbuming  and  thinning 
on  approximately  580  acres  is  proposed. 
This  will  change  species  composition 
over  tim&to  one  more  representative  of 
what  oocuned  naturally,  reintroduce 
fire  back  into  the  ecosystem,  improve 
tree  health  and  growth,  and  sustain  the 
ecosystem. 

A  combination  of  harvesting 
techniques  is  also  proposed  on  about 
400  acres  of  lodgepole  pine  stands.  Fire 
suppression  in  ^ese  stands  has  resulted 
in  a  variety  of  unfavorable  conditions. 
In  some  stands,  overstory  lodgepole 
pine  trees  have  died,  leaving 
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understories  of  subalpine  fir  and 
Douglas-fir  that  are  heavily  damaged  by 
spruce  budworm  and  infected  by  root 
pathogens.  Lodgepole  pine  in  these 
understories  is  also  infected  with  dwarf 
mistletoe  and  many  of  the  dead 
overstory  trees  have  fallen,  creating  high 
fael  loads  that  will  resiilt  in  intense 
future  Mrildfires.  Harvesting  in  these 
stands  would  reduce  this  &e  risk, 
salvage  dead  and  dying  trees,  and 
sustain  these  ecosystems  by 
perpetuating  new  stands  of  lodgepole 
pine.  In  other  stands,  imderstory 
lodgepole  is  healthy  and  overstory  trees 
need  to  be  removed  to  allow  this  next 
generation  of  trees  to  continue  growing 
and  perpetuatingthe  ecosystem. 

(2j  WatershedjTisheries 
Rehabilitation— Major  streams  in  the 
area  include  Two  Bear,  Bear  Gulch, 
Lower  Sleeping  Child,  Hog  Trough, 
Raihoad,  Weasel  and  Skalkaho  Creeks. 
A  course  filter  analysis  of  watersheds 
has  identified  a  range  of  different 
watersh^  conditions  in  the  Bear  area. 
A  site-specific  inventory  of  watershed 
improvement  needs  for  the  Upper 
Skalkaho,  Railroad  Creek,  and  Two-Bear 
areas  was  done  during  the  1992  field 
season.  From  this  inventory,  numerous 
rehabilitation  activities  were  identified 
and  are  proposed  in  this  EIS.  They 
include  culvert  cleanout  or  removal, 
grass  seeding,  road  obliteration,  riparian 
vegetation  re-establishment,  road 
closing,  and  road  reconstruction. 

(3)  Houselog  Salvage— Infiequent  fire 
in  the  Bear  area  has  resulted  in  some 
areas  with  an  abundance  of  recently 
dead  and  dying  lodgepole  pine  trees. 
The  proposal  includes  the  salvage  of 
these  trees  over  275  acres  using  over- 
the-snow  type  logging  equipment. 

(4)  Underbuming— To  restore  fire 
back  into  the  ecosystem,  underbuming 
over  the  next  3  years  is  proposed.  To 
assess  cimiulative  effects,  underbuming 
over  a  10  year  period  on  approximately 
2,380  acres  wall  be  analyzed.  Many  of 

.these  areas  are  on  southern  exposures 
where  underbuming  will  begin  to 
regenerate  more  fire-tolerant  species, 
reduce  high  natural  fiiel  loadings  and 
improve  browse  for  wildlife. 

(5)  Precommercial  Thinning— Past 
timber  harvesting  in  some  areas  has 
resiilted  in  overstocked  plantations  that 
need  thinning  to  improve  productivity. 
Approximately  475  acres  of  existing 
plantations  are  proposed  for 
precommercial  thinning. 

(6)  Transportation  Management  Road 
densities  for  several  3rd  order  drainages 
in  the  Bear  area  are  not  meeting  Forest 
Plan  standards  for  elk  habitat 
effectiveness.  Approximately  33  miles 
of  road  are  proposed  to  be  closed  in 
order  to  meet  or  exceed  Forest  Plan 


st  mdards  for  road  densities.  Some  of 
ti  Bse  road  sections  are  included  in  the 
re  sd  closures  for  watershed 
re  labilitation. 

Alternatives  to  this  proposed  action 
w  11  include  No  Action;  an  alternative 
th  It  does  not  propose  timber  harvesting 
in  any  roadless  area;  two  altematives 
th  It  treat  the  Bear  area  at  differing 
la  idscape  level  intensities;  an 
al  emative  that  models  1987  Forest  Plan 
ov  tputs;  and  an  alternative  that  includes 
oi  ly  the  watershed/fisheries 
re  tabilitation  projects. 

Preliminary  issues  that  the  EIS  will 
ad  dress  include: 

a)  How  will  the  proposal  affect 
ec  )system  health  and  productivity? 

b)  Can  houselogs  be  salvaged  from 
th  I  area  and  what  would  the  effect  be? 

c)  How  will  the  proposal  impact 
roi  dless  areas? 

d)  What  will  be  the  impacts  of  this 
pr  mosal  on  vdldlife? 

e)  What  effect  will  the  proposal  have 
on  water  and  fishery  resources: 

0  What  affect  will  the  proposal  have 
onjold  growth? 

I  h)  What  are  the  cumulative  impacts 
of  )rivate  land  logging  in  the  area? 

Management  activities  under 
coi  isideration  would  occur  in  an  area 
em  ompassing  approximately  43,000 
aa  ss  and  include  all  National  Forest 
Ian  d  between  Sleeping  Bear/Two  Bear 
Cn  eks,  and  all  of  the  upper  part  of  the 
Ski  Jkaho  Creek  drainage.  A  portion  of 
the  assessment  area  being  considered  for 
haj  I'est  is  within  the  Sleeping  Child 
roa  iless  area  (X1074).  None  of  the 
act  vities  proposed  would  build  any 
nei  r  or  temporary  road. 

1  he  scope  of  the  proposed  action  is 
lim  ted  to  the  associated  activities  and 
ans  ysis  area  identified  above. 

1  le  responsible  official,  who  is 
Th<  mas  G.  Wagner.  Darby  District 
Rai  ger,  will  consider  the  comments  and 
res  >onses  received  concerning  both  the 
Bet  r  Environmental  Assesssment  and 
this  EIS,  as  well  as  all  appUcable  laws, 
regi  ilations.  and  policies  in  maldng  a 
dec  sion  regarding  the  Bear  proposal. 

T  le  responsible  official  will 
doc  iment  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
Th«  decision  will  be  subject  to  review 
unc  Br  applicable  Forest  Service 
Reg  ilations. 

T  le  Draft  EIS  is  expected  to  be 
ava  (able  to  the  public  in  April.  1994 
and  the  Final  EIS  and  Record  of 
Dec  sion  is  expected  to  be  available  to 
the  fcubhc  in  June,  1994.  The  comment 
perjbd  on  the  draft  will  be  45  days  from 
the  I  late  the  EPA's  notice  of  availability 
app  tars  in  the  Federal  Register. 

T  le  Forest  Service  believes  it  is 
imp  )rtant  to  give  reviewers  notice  at 


this  early  stage  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  stmcture  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.  2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  mlings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
altematives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  January  31, 1994. 
Thomas  G.  Wagaer, 

District  Ranger,  Bitterroot  National  Foivst. 
(PR  Doc.  94-3411  Filed  2-14-94;  8:45  am] 
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Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packera  and 
Stockyards  Act  (7  U.S.C  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  ownere  and  to  the  public 
as  required  by  Section  302(b).  by 
posting  notices  at  the  stockyards  on  the 


dates  specified  below,  that  the 
stodcyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act,  1921. 
as  amended  (7  U.S.C  181  et  seq.). 


Facfflty  No.,  name,  and  k>- 
catkxi  of  stockyard 


LA-144  AvoyeNes  Catite 
Co..  Inc.  Avoyetes  Par- 
ish, Louisiana. 

NC-164  Vale  Horse  Auc- 
tion, Vale,  Nortti  Caro- 
lina. 

NC-166  Mountain  live- 
stock Auctton,  Murphy, 
North  Carolina. 

TN-189  IWddle  Ten- 
nessee Horse  Sales, 
Decheid,  Tennessee. 


Date  of  posting 


Jaa  04. 1994. 
Nov.  26. 1993. 
Jan.  06, 1994. 
July  17, 1993. 


Done  at  Washington.  DC  this  8th  day  of 
February  1994. 
Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  94-3419  Filed  2-14-94;  8:45  am] 
BILUNQ  COOE  3410-iaV-P 


Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  b«ing  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
imder  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  Na,  name,  and  lo- 
cation of  stockyard 


CA-171  Ramona  Auc- 
tion, Ramona,  California. 

CT-104  M  &  M  Sales, 
Ledyard.  Conr>ectkwt 

NY-127  Empire  Uvestoc* 
Marketing,  Cooperative, 
Inc.— Uttle  Falls  Stock- 
yards. Little  Falls.  New 
Yortc. 

MN-112  Top  Livestock 
Company,  Edgerton, 
Minnesota. 

PA-103  Tri  County  Live- 
skKk  Auction,  Inc.. 
Brockway.  Pennsylvania. 

PA-121  Wayne  County 
AuctkK)  Bam.  Inc., 
Honesdaie,  Pennsylva- 
nia 


Date  of  posting 


f^yqi,1976. 
Sept  19, 1991. 
July  15, 1960. 

Dec.  26,  1970. 
Feb.  02,  1960. 
Nov.  04, 1959. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 


and  Stodcyards  Act  (7  U.S.C  202)  and 
is  effoctive  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C  diis  8th  day  of 
February.  1994 

Harold  W.Davis, 

Director,  Livestock  Marketing  Division. 
[FR  Doc  94-3418  Filed  2-14-94;  8:45  am] 
BILUNG  COM  3t10-KO-P 


ARCTIC  RESEARCH  COMIMISSION 
Meeting 

February  7, 1994. 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  hold  its  34th 
Meeting  in  Arlington,  Virginia,  on 
March  9-10, 1994.  On  Wednesday. 
March  9, 1994,  a  Business  Session  open 
to  the  public  will- convene  at  9  a.m.  in 
the  Wilson  Room  of  the  Holiday  Inn  at 
Ballston,  4610  N.  Fairfax  Drive, 
Arlington,  Virginia.  Agenda  items 
include:  (1)  Chairman's  Report;  (2) 
Status  of  NSF  Polar  Programs 
Organization;  (3)  Arctic  System  Science 
Program  Progress  (ARCSS);  (4)  National 
Science  and  Technology  Coimcil  Status 
and  Plan;  (5)  International  Arctic 
Activities;  (6)  Initial  Analyses  of 
Radioactive  Materials  in  the  Kara  Sea 
Region;  and  (7)  Progress  Report  on 
Interagency  Coordination  Mechanisms. 
The  Business  Session  will  reconvene  at 
9  a.m.  Thursday,  March  10.  Agenda 
items  for  this  session  include  (1)  Plan 
for  Visit  to  Canada;  and  (2)  Other 
Business.  An  Executive  Session  for 
Members  of  the  Commission  will  be 
held  following  the  Business  Session  on 
March  10. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
.  accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Philip  L.  Johnson,  Executive  Director,- 
Arctic  Research  Commission.  703-525- 
0111  or  TDD  703-30&-0090. 
Philip  L.  Johnson, 

Executive  Director.  U.S.  Arctic  Research 

Commission. 

(FR  Doc  94-3446  Filed  2-14-94;  8:45  am] 
BIUJNO  COOE  7t«»-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Putilic  Meeting  of  the 
Montana  Advisory  Committee 

Notice  is  hereby  givien,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 


Montana  Advisory  Committee  to  the 
Commisaioa  will  be  held  on  Thursday. 
Mardi  10. 1994.  at  the  Best  Western 
Heritage  Inn.  1700  Fox  Farm  Rpad. 
Gnat  Falls.  Montana  S9404.  The 
piupose  of  the  meeting  is  to  discuss 
current  issues,  review  current  projects 
and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Donald  D. 
Dupuis  or  William  F.  Muldrow.  Director 
of  the  Rodcy  Mountain  Regional  Office. 
303-866-1040  (TDD  303-666-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  8. 
1994. 

Carol-Lae  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  94-3494  Filed  2-14-94;  8:45  am) 
BILUNQ  COM  SnS-01-# 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Governments — 
Property  Values  Survey. 

Form  Niunbeiis):  GP-3 1. 

Agency  Approval  Number:  0607- 
0741. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  13,333  houn. 

Number  of  Respondents:  40,000. 

Avg  Hours  Per  Resoonse:  20  minutes. 

Needs  and  Uses:  Ine  Census  Bureau 
is  requesting  a  six  month  extension  of 
OMB  approval  of  the  Form  GP-31 
"Property  Values  Survey"  to  provide 
sufficient  time  for  completing  work  on 
the  Taxable  Property  Values  Phase  of 
the  1992  Census  of  Governments.  We 
will  use  the  GP-31  to  collect 
information  on  sales  price  and  other 
sales  characteristics  from  buyers  or 
sellers  of  real  property.  From  this  data 
and  information  on  assessed  values. 


7244 


Federal  Register  /  Vol.    i9.  No.  31  /  Tuesday.  February  15.  1994  /  Notices 


which  we  will  obtain  from  public 
records  of  transfers  available  from 
recording,  assessing,  or  other  offices  in 
the  local  area,  we  will  develop 
assessment-sales  price  ratios,  which 
will  in  turn  be  used  to  produce 
estimates  of  real  property  values.  This 
extension  is  necessary  because  delays  in 
receipt  and  processing  of  essential 
property  assessment  roles  from  state 
government  offices  has  delayed  mail- 
out  of  the  GP-31.  Data  on  estimated 
maiicet  value  of  real  property  and  on 
assessment-sales  price  ratios  are  used 
by  many  National  associations.  State 
and  local  officials  use  the  data  to 
compare  assessment  performance  of  and 
between  jurisdictions  within  their 
states.  The  data  will  be  presented  as  a 
major  component  of  the  Census 
Bureau's  report.  Taxable  Property 
Values  and  Assessment/Sales  Price 
Ratios. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Eveiy  5  years. 

Respondent's  Ooligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Qearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  10, 1994. 
Edward  Michab. 

Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  94-3525  Filed  2-14-94;  8:45  am) 

aaxMO  cooc  asio-er-f 


Changes  In  Organization  and 
Functions  During  Calendar  Year  1993 

agency:  Office  of  the  Secretary, 
Department  of  Commerce 
SUMMARY:  Following  is  a  summary  of 
Department  of  Commerce  officials  and 
units  affected  by  major  changes  in 
authority,  title,  function,  or  structure 
during  the  past  calendar  year.  Specific 
information  on  each  action  can  be 
obtained  by  requesting  a  copy  of  the 
appUcable  Department  Organization 
Order  (DOO).  also  listed  below. 

Department  Officiab 

Assistant  Secretary  for  Admiiustration: 
DOO  10-5.  Amendment  7. 1-15-93 


Unde  •  Secretary  Far  Oceans  and  Atmosphere 
'  J  dministrator  of  the  National  Oceanic 
/  tmospheric  Administration: 

.  Amendment  5. 1-15-93 
,  Amendment  6. 1-21-93 


and 
and 

DOOJlO-15. 
DOO  10-15, 


Direci  or  for  Procurement  and  Administrative 
Servii  es: 

DOO  20-1 


,  Revision.  11-16-93 
of  Administrative  Law  Judge: 
DOOI20-19,  Revocation  Notice.  1-15- 


Offict 

DC 
93 


D<c 


IFR 
BILUMa 


en 


notice 

Systi 

Board 

1994, 

irom  \ 

Board 


to 
and 


Direci  or  for  Federal  Assistance  and 
Mana,  ^ment  Support: 

DOO  20-28,  Revision,  12-1-93 

Miitoi  ty  Business  Development  Agency: 

DOO  25-4B,  Amendment  3, 11-3-93 

Natioi  \al  Oceanic  and  Atmospheric 
Admi,  listration: 

DOO  25-5.  Amendment  7. 1-15-93 
DOO  25-5.  Amendment  8, 11-16-93: 

Natioi  lal  Telecommunications  and 
Infom  ation  Administration: 

DOO  25-7,  Amendment  1, 12-1-93 

Natioi  a]  Institute  of  Standards  and 
Techi\  ology: 

DOO  30-2B,  Amendment  2,  7-2-93 
Paten\  and  Trademark  Office: 
DOO  JO-3,  Amendment  1,  7-2-93 
FOR  P  IRTHER  INFORMATION  CONTACT: 
Sherr  r  M.  Cage,  Office  of  Management 
and  C  rganization.  Department  of 
Comn  lerce.  Room  5317,  Washington.  DC 
2023( .  Telephone  (202)  482-5481. 
Stepht  a  C  Browning, 

Direct'  >r,  Office  of  Management  and 
Organ  zation 


.  94-3405  Filed  2-14-94;  8:45  am) 
COOCMie-DK-P 


Natioi  lal  Institute  of  Standards  and 
Techi  ology 

Com;  uter  System  Security  and  Privacy 
Advifl  sry  Board;  Meeting 

AGEN<  Y:  National  Institute  of  Standards 
and  T  ichnology.  Commerce. 
ACTId  l:  Notice  of  opening  meeting. 


SUMMi  RY:  Pursuant  to  the  Federal 
Advis|)ry  Committee  Act,  5  U.S.C  App., 
is  hereby  given  that  the  Computer 
1  Security  and  Privacy  Advisory 
will  meet  Wednesday,  March  23, 
md  Thursday,  March  24, 1994, 
a.m.  to  5  p.m.  The  Advisory 
was  established  by  the  Computer 
Secur  ty  Act  of  1987  (Pub.  L.  100-235) 
advfse  the  Secretary  of  Commerce 

Director  of  NIST  on  security  and 


tlB 


privacy  issues  pertaining  to  Federal 
computer  systems.  All  sessions  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on  . 
March  23  and  24. 1994.  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  Gaithersburg  Hilton  Hotel,  620  Perry 
Parkway.  Gaithersburg.  MD  20877. 

Agenda 

— Welcome  and  Update 

— Overview  of  Meeting 

— Overview  of  February  4  Cryptographic 
Issues  Announcements 

— Briefing  on  Escrow  Procedures  & 
Operations 

—Medical  Systems  Privacy  Issues 

— Digital  Signature  Update 

— ^Internet  Security  Issues 

— Public  Participation 

— Board  Discussion 

— Pending  Business 

— Close 

Public  Participation 

The  Board  agenda  will  include  a 
period  of  time,  not  exceed  one  hour,  for 
oral  comments  and  questions  from  the 
pubUc.  Each  speaker  will  be  limited  to 
ten  minutes.  Members  of  the  public  who 
are  interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  System 
Security  and  Privacy  Advisory  Board, 
Computer  Systems  Laboratory,  Building 
225,  room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  March  1. 
1994.  Approximately  20  seats  will  be 
available  for  the  public  and  media. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lynn  McNulty.  Associate  Director  for 
Computer  Security,  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology,  Building 
225,  room  B154,  Gaithersburg,  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  February  10, 1994. 
Samuel  Kramer. 
Associate  Director. 

IFR  Doc.  94-3529  Filed  2-14-94;  8:45  am) 
KLUNQ  cooc  3S10-CN-M 
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[Doctor  No.  900620-3141] 

Federal  Information  Processing 
Standards  (RPS)  Publication  140-1. 
Security  Requirements  for 
Cryptographic  Modules;  Correction 

AGENCY:  National  Institute  of  Standards 
andTechnology  (NIST),  Commerce. 

ACTION:  Final  notice;  correction. 

SUMMARY:  In  FR  Doc.  94-539.  appearing 
on  pages  1520-1524  in  the  issue  of 
Tuesday,  January  11, 1994,  make  the 
following  correction: 

On  page  1520,  the  effective  date 
should  read  as  follows:  "EFFECTIVE  DATE: 
This  standard  is  effective  June  30, 
1994." 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Miles  E.  Smid.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899.  telephone 
(301)  975-2938. 

Dated:  February  9, 1994. 
Samuel  Kramer, 
Associate  Director. 

(FR  Doc.  94-3528  Filed  2-14-94;-6:45  am) 
8ILUNQ  CODE  3S10-CN-M 


THE  COMMISSION  OF  FINE  ARTS 

Commission  of  Fine  Arts;  Notice  of 
Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  17  February  has 
been  cancelled.  The  next  meeting  is 
scheduled  for  17  March  1994  at  10  a.m. 
in  the  Commission's  offices  in  the 
Pension  Building.  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington. 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
EXD,  including-buildings,  memorials, 
parks,  etc;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  niunber. 

Dated  in  Washington,  DC  6  Febniary  1994. 
Charles  H.  AtherloD, 
Secretary. 

IFR  Doc.  94-3412  Filed  2-14-94;  8:45  ami 
WLUNQ  CODE  OaO-OI-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Hber  Textile  Products  Produced 
or  Manufactured  In  Myanmar 

February  8. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  February  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT.  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Ae  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended, 
the  Government  of  the  United  States  has 
decided  to  estabUsh  restraint  limits  for 
cotton  and  man-made  fiber  skirts  in 
Categories  342/642  and  cotton  and  man- 
made  fiber  nightwear  and  pajamas  in 
Categories  351/651.  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  twelve-month,  period  which 
began  on  February  1, 1994  and  extends 
through  January  31. 1995  at  levels  of 
25,383  dozen  (Categories  342/642)  and 
39.893  dozen  (Categories  351/651). 

Simimary-market  statements 
concerning  Categories  342/642  and  351/ 
651  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  34£'642  and 
351/651  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  342/642  and  351/ 
651,  is  invited  to  submit  10  copies  of 
such  comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Helen  L. 
LeCrande. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 


Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comment^  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Market  Statement — Myanmar 
Category  342^2  Cotton  and  Man-Made 
Fiber  Skirts 
January  1994 
Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  skirts.  Category  342/642.  from 
Myanmar  reached  25,383  dozen  during 
the  year  ending  October  1993,  nearly 
twelve  times  the  2,150  dozen  imported 
from  Myanmar  in  the  year  ending 
October  1992.  In  the  first  ten  months  of 
1993,  imports  of  Category  342/642  from 
Myanmar  reached  25,048  dozen,  over 
eleven  and  one  half  times  the  January- 
October  1992  level,  and  ten  times 
Myanmar 's  total  calendar  year  1992 
Category  342/642  imports. 

The  sharp  and  substantial  increase  of 
Category  342/642  imports  from 
Myanmar  is  causing  disruption  in  the 
U.S.  market  for  cotton  and  man-made 
fiber  skirts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  skirts  fell  from  7.444 
thousand  dozen  in  1989  to  7,181 
thousand  dozen  in  1992,  a  decrease  of 
4jPercent.  This  decline  continued  in 
1993.  with  U.S.  production  falling  to 
3,555  thousand  dozen  in  the  first  half  of 
1993,  a  decline  of  8  percent  from  the 
January-June  1992  level.  In  contrast, 
U.S.  imports  of  Category  342/642 
increased  from  6,396  thousand  dozen  in 
1989  to  6,884  thousand  dozen  in  1992, 
an  8  percent  increase.  Category  342/642 
imports  (fontinued  to  increase  in  1993, 
reaching  6,341  thousand  dozen  during 
the  first  ten  months  of  1993,  8  percent 
above  the  January-October  1992  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  86  percent  in 
1989  to  96  percent  in  1992.  The  ratio  of 
imports  to  domestic  production 
continued  to  increase  in  1993,  reaching 
118  percent  in  the  first  half  of  1993.  The 
domestic  manufacturers'  share  of  the 
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cotton  and  man-made  fiber  skirt  market 
dropped  from  54  percent  in  1989  to  51 
percent  in  1992,  and  declined  to  46 
percent  in  the  first  half  of  1993. 
Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  90  percent  of  Category 
342/642  imports  from  Myanmar  during 
the  year  ending  in  October  1993  entered 
the  U.S.  imder  HTSUSA  6204.52.2030— 
Women's  cotton  skirts  of  blue  denim; 
and  HTSUSA  6204.52.2070— Women's 
cotton  skirts  of  other  than  corduroy  and 
blue  denim.  These  skirts  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers'  prices  for  comparable 
skirts. 

Market  Statement — Nfyanmar 
Category  351^51  Cotton  and  Man-Made 
Fiber  Paiaain  and  Other  Nightwear 
January  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  pajamas  and  other  nightwear. 
Category  351/651,  from  Myanmar 
reached  39,893  dozen  during  the  year 
ending  October  1993.  There  were  no 
Category  351/651  imports  frtun 
Myanmar  in  1992  or  1991. 

The  sharp  and  substantial  increase  of 
Category  351/651  imports  from 
Myanmar  is  causing  disruption  in  the 
U.S.  market  for  cotton  and  man-made 
fiber  pajamas  and  other  nightwear. 
U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  pajamas  and  other  nightwear 
fell  from  14.235  thousand  dozen  in  1989 
to  10,649  thousand  dozen  in  1992,  a 
decline  of  25  percent.  Production 
continued  to  decline  in  1993,  falling  to 
4,734  thousand  dozen  during  the  first 
six  months  of  1993. 11  percent  below 
the  January-Jxme  1992  level.  In  contrast. 
U.S.  imports  of  Category  351/651 
increased  from  7,289  thousand  dozen  in 
1989  to  9.347  thousand  dozen  in  1992, 
an  increase  of  28  percent.  This  increase 
continued  during  1993,  as  imports  of 
Category  351/651  reached  9,313 
thousand  dozen  in  the  first  ten  months 
of  1993. 16  percent  above  the  January- 
October  1992  leveLThe  ratio  of  imports 
to  domestic  production  increased  from 
51  percent  in  1989  to  88  percent  in 
1992.  This  increase  continued  in  the 
first  six  months  of  1993,  as  the  ratio  of 
imports  to  production  reached  97 
percent  The  domestic  manufacturers' 
share  of  this  market  declined  from  66 
percent  in  1989  to  53  percent  in  1992. 
and  fell  to  51  percent  during  the  first 
half  of  1993. 
Duty-Paid  Value  and  U.S.  Producer^' Price 

Approximately  79  percent  of  Category 
351/651  imports  bom  Myanmar  during 
the  year  ending  in  October  1993  entered 
the  U.S.  under  HTSUSA  6207.21.0030— 
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Me  I's  cotton  nightshirts  and  pajamas 
wit  \  one  color  in  the  warp  and/or 
fill  ng.  This  nightwear  entered  the  U.S. 
at  1  mded  duty-paid  values  below  U.S. 
pro  iucers'  prices  for  comparable 
nig  itwear. 

Con  imittee  for  the  Implementation  of  Textile 
Agr  lements 

FebTiary  8. 1994. 
Con  imissioner  of  Customs, 
Dep  irtmentofthe  Treasury.  Washington,  DC 
20229. 

D  sar  Commissioner  Under  the  tenns  of 
sect  on  204  of  the  Agricultural  Act  of  1956,  . 
as  a  nended  (7  U.S.C  1854);  and  in 
acc(  rdance  with  the  provisions  of  Executive 
Ord;r  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
Feb]  uary  16, 1994.  entry  into  the  United 
Stat  !S  for  consimiption  and  withdrawal  from 
war  (house  for  consumption  of  cotton  and 
mat  -made  fiber  textile  products  in  the 
folU  wing  categories,  produced  or 
mai  ufactured  in  Myanmar  and  exported 
duri  ng  the  period  beginning  on  F^ruary  1, 
and  extending  through  January  31, 
.  in  excess  of  the  following  restraint 
s: 


199 
1991 

leve 


342)342 
351i>51 


'he  limits  have  not  been  adjusted  to  ao- 
courtt  for  any  imports  exported  after  January 

T(  xtile  products  in  Categories  342/642  and 
351i  S51  which  have  been  exported  to  the 
Uni  sd  States  prior  to  February  1, 1994  shall 
not  e  subject  to  the  limits  established  in  this 
dire  ;tive. 

T<  xtile  1 


351)  551 


the 
148 
dirfii 


148'  (i 


Category 


Twelve-montti  limit' 


25,383  dozen. 
39,893  dozea 


products  in  Categories  342/642  and 
which  have  been  released  from  the 
custfcdy  of  the  U.S.  Customs  Service  under 
revisions  of  19  U.S.C  1448(b)  or 
'a)(l)  prior  to  the  effective  date  of  this 
live  shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Confnissioner  of  Customs  should  construe 
into  the  United  States  for  consumption 
in  :lude  entry  for  consumption  into  the 
Confnonwealth  of  Puerto  Rico. 

Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
actions  fall  within  the  foreign  affairs 
ition  of  the  rulemaking  provisions  of  5 
L  553(a)(1). 


Si  icerely. 


U.S 
Si 
D.  Ntchael 
Acti  \g 


Hutchinson. 
Chairman.  Committee  for  the 


Imphmentation  of  Textile  Agreements. 
IFR  ;  )oc.  94-3445  Filed  2-14-94;  8:45  am] 

BILu4o  COOE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Tetecommunicattons 
Advisory  Committee;  Meetings 

AGENCY:  National  Communications 
System. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  National  Security 
Telecommimications  Advisory 
Committee  will  be  held  on  Wednesday. 
March  2, 1994.  The  business  session  of 
the  meeting  will  be  held  at  the 
Department  of  Commerce.  An  executive 
session  of  the  meeting  will  be  held  at 
the  Old  Executive  Office  Building.  The 
agenda  is  as  follows: 

Business  Session 

—Call  to  Order 

— Network  Security  Steering  Committee 

— National  Information  Infrastructure  Task 

Force 
— Industry  Executive  Subcommittee/ 

Manager's  Report 
— Adjournment 

Executive  Session 

—Call  to  Order 

—Remarks  by  National  Security  Advisor 

— Remarks  by  Executive  Agent 

— Adjournment 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction  with 
the  issues  listed  above,  the  meeting  will  be 
closed  to  the  public  in  the  interest  of 
National  Defense.  Any  person  desiring 
information  about  the  meeting  may  telephone 
(703)  692-9274  or  write  the  Manager, 
National  Communications  System,  701  S. 
Court  House  Road..  Arlington.  VA  22204- 
2198. 

Dated:  February  9. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-3402  Filed  2-14-94;  8:45  am] 
BILUNO  COOE  8000  04  M 


Defense  Science  Board  Tasii  Force  on 
Acquiring  Defense  Software 
Commercially 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  March  10-11, 1994  at 
Strategic  Analysis.  Inc..  4001  N.  Fairfax 
Drive,  suite  175,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afiect  the  perceived  needs  of  the 
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Department  of  Defense.  At  this  meeting, 
the  Task  Force  vdll  review  current  DoD 
software  acquisition  regulations,  DoD 
acquisition  experiences  with  selected 
software-intensive  systems,  and 
contractor  acquisition  experiences  vnth 
DoD  and  commercial  software-intensive 
systems. 

Persons  interested  in  further- 
information  should  call  Ms.  Virginia 
Castor  at  (703)  614-0212. 

Dated:  February  8, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  94-3400  Filed  2-14-94;  8:45  am] 
BILUNO  COOE  S00O-O«-M 


Total  Asset  Visibility  Government- 
industry  Conference 

AGENCY:  Deputy  Under  Secretary  of 

Defense.  Logistics. 

ACTION:  Notice  of  conference. 

SUMMARY:  The  Deputy  Under  Secretary 
of  Defense  (LogisUcs)  (DUSD/L)  is 
sponsoring  a  Total  Asset  Visibility 
(TAV)  Government-Industry  Conference 
on  March  9-10. 1994  in  Springfield. 
Virginia.  TAV  is  DoD's  program  for 
implementing  comprehensive 
improvements  to  its  logistics  processes 
and  systems  to  track  material 
throughout  the  pipeline,  from 
procurement  to  disposal.  The  lack  of 
asset  visibility  has  hampered  support  of 
military  operations  during  all  previous 
conflicts.  DUSD/L  has  established  TAV 
as  one  of  DoD's  highest  priority  tasks. 
DUSD/L  recognizes  that  the  commercial 
sector  has  been  aggressively 
streamlining  inventory,  eliminating 
obsolescence,  utilizing  new 
technologies  and  reducing  support 
costs;  DUSD/L  wants  to  capitalize  on 
the  most  successful  practices  in 
government  and  commercial  sectors. 
This  conference  will  feature  five  panels 
made  up  of  government  and  industry 
executives  who  will  evaluate  and 
recommend  most  successful  TAV 
practices.  Their  discussions  will  focus 
on:  (1)  TAV  technologies,  (2)  industry 
practices,  (3)  overall  DOD  practices,  (4) 
management/tracking  by  commodity/ 
class  and  (5)  management/tracking  by 
weapon  system.  This  event  is  part  of  a 
continuing  process  to  develop  and 
deploy  a  road  map  for  downsizing  and 
improving  management  of  logistics. 
Prospective  government  and  industry 
panel  participants  and  conference 
attendees  are  encouraged  to  quickly 
contact  Sam  Baker  or  Mary  Claire 
Murphy  at  the  American  Defense 
Preparedness  Association  in  Arlington, 
Virginia.  Phone:  (703)  522-1820.  Please 
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refer  to  ADPA  Event  #  478.  Those  in 
Industry  wdth  relevant  table-top 
demonstrations/exhibits  are  strongly 
encouraged  to  present  their  displays. 

DATES:  March  9-10, 1994. 

ADDRESSES:  The  Springfield  Hilton. 
6550  Loisdale  Rd.,  Springfield.  VA 
22150. 

CONTACT:  For  further  information 
contact  Sam  baker  or  Mary  Claire 
Murphy  at  the  American  Defense 
Preparedness  Association.  Phone:  (703) 
522-1820.  Please  refer  to  ADPA  event 
niunber  487. 

Dated:  February  8. 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  94-3401  Filed  2-14-94;  8:45  ami 
BILUNG  COOE  S000-04-M 


Department  of  the  Army 

Availability  for  Licensing  of  U.S.  Patent 
Application  Concerning  the  Rapid  and 
Accurate  Quantitation  of  HIV-1  Nucleic 
Acids  in  l-arge  Numt>ers  of  IHuman 
Clinical  Samples 

AGENCY:  U.S.  Army  Medical  Research 
and  Development  Command.  DOD. 

ACTION:  Notice. 


summary:  In  accordance  with  37  CFR 
404.6,  aimouncement  is  made  of  the 
availability  of  U.S.  Patent  Application 
Serial  No.  08/154,416  entitled  "High 
Through-Put  Quantitative  Polymerase 
Chain  Reaction  for  HTV  Clinical 
Specimens"  fined  November  19.  1993 
for  licensing.  This  invention  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander  U.S.  Army 
Medical  Research  and  Development 
Command,  ATTN:  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Moran,  Patent  Attorney,  (301)  619- 
2065  or  telefax  (301)  619-7714. 

SUPPLEMENTARY  INFORMATION:  The 
invention  involves  methods  and  kits  for 
the  rapid  and  accurate  quantitation  of 
HrV-l  nucleic  acids  in  large  numbers  of 
human  clinical  specimens.  Cloned, 
standard  Internal  controls  for  both  HIV- 
1  and  cellular  sequences  are  used  for 
parallel  amplification  and  compared 
with  test  samples.  A  universal  HTV-l 
gag  primer  permits  detection  and 
quantitation  of  sequences  from  every 
linown  HTV-l  gag  gene  while  liquid 


hybridization  detection  greatly  reduces 
processing  time,  error,  and  cost. 
Kenneth  L.  Denton, 
Army  Federal  Register.  Liaison  Officer. 
IFR  Doc  94-3408  F.led  2-14-94;  8:45  am] 

BHJJNG  CODE  3710-OO-M 


Notice  of  Open  Meeting 

AGENCY:  Board  of  Visitors.  United  States 
Military  Academy,  DOD. 
ACTION:  Notice. 


In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  meeting: 

Name  of  Committee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  l  March  1994. 

Place  of  Meeting:  Raybum  House  Office 
Building.  Room  B-352,  Washington.  DC 

Sforf  Time  of  Meeting:  Approximately  9 
a.m. 

Proposed  Agenda:  Election  of  officers; 
selection  of  Executive  Committee;  scheduling 
of  meetings  for  remainder  of  year;  and 
identification  of  areas  of  interest  for  1994. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel 
Stephen  R.  Fvirr,  United  States  Military 
Academy,  West  Point.  New  York  10996- 
5000,  telephone:  (914)  938-5078. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-3406  Filed  2-14-94;  8:45  am] 
BILUNO  COOE  3710-00-M 


Army  Corps  of  Engineers 

Patents  Available  for  Licensing 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  the  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers  announces  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  exclusive  or  partially 
exclusive  licensing: 


Patertt  No.  and  title 


5.256.908  Facility  Space  Data 
Logging  -Device 

5,268.032  Method  for  the  Con- 
trolled Hardening  of  Acid-Setting 
Binders  and  Cements  

5.268.548  Microwave  Assisted 
Paint  Stripping  

5.277,517    Mottle  Cofferdam  


issue 


10/26/93 


12/07/93 

1/04^94 
V1 1/94 


ADDRESSES:  Director.  Humphreys 
Engineer  center  Support  Activity.  Office 
of  Counsel.  Kingman  Building.  Fort 
Belvoir,  Virginia  22060-5580. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  L.  Howland  or  Alease  J.  Beiry, 

(703) 355-2160. 

Kenneth  L.  Denton, 

Army  Federal  Regfster  Liaison  Officer. 

IFR  Doc.  94-3413  Filed  2-14-94;  8:45  amj 

BIUMQ  COM  in»-tS-M 

Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  March 
2-3, 1994,  from  9:00  a.m.  to  4:15  p.m., 
on  March  2, 1994,  and  9:00  a.m.  to  4:30 
p.m..  on  March  3, 1994,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
conduct  review  and  discussions  of  key 
areas  regarding  current  intelligence, 
fleet  operations,  future  task  forces  and 
current  defense  issues.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubUc  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)^l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Suite  601, 
Alexandria,  VA  22302-0268.  Telephone: 
(703)  756-1205. 

Dated:  January  31, 1994 
Michael  P.  Rununei 

LCDR,  JAGC,  Federal  Register  Liaison  Officer. 
PR  Doc.  94-3493  Filed  2-14-94;  8:45  am) 

BKimo  cooe  ssio-AE-f 


DEPARTMENT  OF  EDUCATION 

Office  of  Human  Resources  and 
Administration:  Availability  of  Data 
Acquisition  Activities 

agency:  Department  of  Education. 
ACTION:  Notice  of  availability  of  data 
acquisition  activities  approved  prior  to 
February  15, 1994. 


SUMMARY:  The  Secretary  publishes  this 
notice  to  advise  interested  persons  that 
they  may  obtain  information  regarding  a 
list  of  approved  education-related  data 
acquisition  activities  that  Federal 


a|  encies  will  use  to  collect  data  during 
s<  hool  year  1994-95.  The  list  includes 
a]  1  data  acquisition  activities  approved 
Ix  fore  February  15, 1994. 
Oi  iTES:  The  listing  of  approved  data 
a(  quisition  activities  will  be  available 
Fibruary  15,  1994. 

F<  fl  FURTHER  INFORMATION  CONTACT:  For 
in  formation  about  this  list  or  copies  of 
th  8  list,  contact  Joyce  C.  Smith,  U.S. 
D  partment  of  Education,  Information 
M  magement  and  Compliance  Division, 
4(  0  Maryland  Avenue,  SW.,  room  5624, 
Ri  )B-3,  Washington,  DC  20202-4651. 
T(  lephone:  (202)  708-9915.  Individuals 
w  lo  use  a  telecommunications  device 
fo  •  the  deaf  (TDD)  may  call  the  Federal 
D  lal  Party  Relay  Service  (FIRS)  at  1- 
8C  0-877-8339  between  8  a.m.  and  8 
p.  n..  Eastern  time,  Monday  through 
Fi  day. 

SI  PPLEMENTARY  INFORMATION:  Under 
se  :tion  400A  of  the  General  Education 
Pi  )visions  Act,  the  Secretary  of 
E(  ucation  is  responsible  for  reviewing 
an  1  coordinating  the  collection  of 
in  ormation  and  data  acquisition 
.  ac  ivity  of  Federal  agencies: 

a)  Whenever  the  resj)ondents  are 
pr  marily  educational  agencies  or 
in;  titutions;  or 

b)  Whenever  the  purpose  of  the 
ac  ivities  is  to  request  information 
ne  ided  for  the  management  of,  or  the 
foi  mulation  of,  policy  related  to  Federal 
ed  ication  programs  or  research  or 

evi  iluation  studies  related  to  the 

im  ilementation  of  Federal  education 

pn  grams. 

I  lection  400A  also  requires  that  the 
S©  :retary  inform  the  public  of  data 
ac(  uisition  activities  approved  for  the 
19  14-95  school  year  by  February  15, 
19  14.  These  data  acquisition  activities 
are  considered  information  collection 
rec  uests  under  the  Paperwork 
Re  luction  Act  of  1980.  Under  that  Act 
an    Office  of  Management  and  Budget  ■ 
(O  AB)  implementing  regulations, 
pr<  posed  information  collection 
ret  tiests  must  be  published  in  the 
Fe  eral  Register  on  or  before 
sul  mission  to  OMB  for  final  approval. 
Th  is,  the  list  announced  by  this  notice 
inc  udes  each  data  acquisition  activity 
for  which  the  following  requirements 
hai  e  been  met  prior  to  February  15, 
191  4:  Approval  by  the  Secretary  for  use 
in  ne  1994-95  school  year;  publication 
in  Die  Federal  Register  as  a  proposed 
inf(  irmation  collection  request;  and 
api  roval  by  OMB. 

L  iterested  persons  may  obtain  a  copy 
of  t  le  list  of  approved  information 
col  ection  requests,  or  information 
reg  urding  that  list  from  Joyce  C.  Smith 
at  t  le  address  and  telephone  number 
list  id  at  the  beginning  of  this  notice. 


Dated  February  10, 1994. 
Veronica  D.  Trietsch, 

Acting  Assistant  Secretary  for  Human 
Resources  and  Administration. 
[FR  Doc  94-3490  Filed  2-14-94;  8:45  am) 
BILUNQ  COOE  400»-01-l> 


tCFDA  No.:  84.18OT1] 

Technology,  Educational  IMedia  and 
Materials  for  Individuals  With 
Disat)illties  Program;  Inviting 
Applications  for  New  Awards 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  writh  disabiUties  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  and  local 
educational  agencies,  public  agencies, 
and  private  nonprofit  or  for-profit 
organizations. 

Applications  Available:  Marcn  18, 
1994. 

Deadline  for  Transmittal  of 
Applications:  May  18, 1994. 

Deadline  for  Intergovernmental 
Review:  July  18, 1994. 

Available  Funds:  $1 ,000,000. 

Estimated  Average  Size  of  Awards: 
$200,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  level. 

Estimated  Number  of  Awards:  5.  Note: 
The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Profit  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333. 

Priority:  Under  34  CFR  75.105(c)(3). 
34  CFR  333.1.  and  34  CFR  333.3.  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
program  only  applications  that  meet  this 
absolute  priority: 
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Absolute  Priority— Technology, 
Educational  Media,  and  Materials 
Projects  that  Create  looovative  Tools  for 
Students  tvith  Disabilities 

This  priority  provides  support  for 
develapoient  projects  that  dwign  and/or 
adept  leduology.  ascistive  technology, 
educational  media,  and/or  materials  to 
improve  the  education  of  duldren  and 
youth  with  disabilities. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  pvticulariy  interested 
in  applicstjoos  that  meet  the  folknving 
invitational  priorities.  However,  under 
34  CFR  75.105(cHl)  an  applicatioa  that 
meets  one  or  more  of  thme  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

The  Secretary  is  perticulariy 
interested  in  project  that — 

(a)  Create  Innovative  Tools— by 
encouraging  development  of  varied  and 
integrated  technologies,  media,  and 
materials  which  open  up  and  expand 
the  lives  of  those  with  dis^lities.  This 
work  should  enable  individuals  with 
disabilities  to  achieve  the  outcomes 
expected  of  all  students  such  as 
independence,  productivity,  and  a 
quality  of  life  that  promotes  equity  in 
opportimity;  or 

(d)  Enable  the  Learner  Across 
Environments — by  fostering  the  creation 
of  state-of-the-art  instnicti<mal 
environments  both  in  and  out  of  schooL 
These  environments  should  use 
technology,  educational  media,  and 
materials  to  enable  students  with 
disabilities  to  access  knowledge, 
develop  skills  and  problem-solving 
strategies,  and  engage  in  educational 
experiences  necessary  for  their  success 
as  adults  who  are  hilly  included  in  our 
society. 

For  Technical  Information  Contact: 
For  technical  information  please  contact 
Dr.  David  Malouf,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3521.  Switzer  Building. 
Washington.  DC  20202-264a 
Telephone:  (202)  20S-«111.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Cnmiblin.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3525.  Switzer  Building. 
Washington.  DC  20202-2641. 
Telephone  (202)  205-6053.  Individuals 
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who  use  a  teleoomnwiiicatians  device 
for  the  deaf  (TDD)  may  call  tike  Federal 
Information  Relay  Senrioe  (FIRS)  st  1- 
800-«77-8338  between  8  sjb.  and  8 
p.m.  Eastern  time,  Monday  ♦Hr«^'rii 
Friday. 

Information  about  the  Oepaitineiifs 
funding  opportimities,  including  (x>pies 
of  application  notices  for  discretionary 
grant  competitiatts.  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950:  or  on  the  internet  Gopher  Server 
at  GCK>HERJD.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Regisler. 
Program  Authority:  20  U.S.C  1461. 

Dated:  February  9, 1994. 
Judith  E.  HeHBunn, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  94-3423  Filed  2-14-94;  8:45  am] 

BILUNQ  COOC  40eO-tM< 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meetings 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meetings. 


FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585.  202-586-6738. 
SUPPLEMENTARY  MFOipATKM:  h 
accordance  with  section  252(c)(lKA)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C  6272(cXl)(AXi)).  the 
following  notice  of  meetings  is 
provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Monday, 
February  21, 1994  at  the  Shiroyama 
Kanko  Hotel  in  Kagoshima,  Japan, 
beginning  at  9:15  a.m.  The  agenda  for 
the  meeting  is  as  follows: 

1.  Introductory  Comments 

2.  Approval  of  Agenda 

3.  Approval  of  lAB  Record  Notes  for 

Meetings  on  February  25, 1993. 
March  11. 1993,  Jime  14, 1993.  and 
October  27, 1993 

4.  Emergency  Management  Manual 

5.  Industry/Secretariat  C^perations 

Manual 

6.  Emergency  Operations  Reference 

Guide 

7.  Emergency  Data  System 

8.  Industry  Su{^>ly  Advisory  Group 

Mana^'s  R^KXt 


9.  Anti-trust  deafoioes 
—Renewal  of  the  Commisriqn  of  the 

European  CoBuraoities  Decision  of 
December  12. 1983  (IV/30.52S) 
—Eietenrion  of  Section  252  of  the 
Energy  PolicT  and  Conservation  Act 

10.  Preparations  for  Stockholding 

Wofk^op 

11.  lAB  Administrative  Issues 

12.  Future  Woifc 

n.  A  meeting  of  the  lEA's  Group  of 
Reporting  Companies  will  be  held  on 
February  22-24, 1994  at  the  Shiroyama 
Kanko  Hotel  in  Kagoshima,  Japan, 
beginning  at  9  a.m.  on  February  22.  The 
purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
Reporting  Companies  at  a  "Workshop 
on  Stockdraw  and  Emergency  Response 
Pohcies  and  Management"  which  is  to 
be  held  by  the  lEA  at  the  aforesaid 
location  on  the  aforesaid  dates.  The 
Agenda  for  the  meeting  is  under  the 
control  of  the  lEA.  It  is  expected  that  the 
following  draft  Agenda  will  be  followed: 
I.  Opening  of  the  Workshop  by  Japanese 
Administration,  Standing  Group  on 
Emei^gency  Questions  (SEQ) 
Chairman  and  the  lEA  Secretariat 
n.  First  Session:  Stoddiolding 

1.  Administration 

Introduction  by  the  Session  Chairman 

(a)  The  organization  and  administration 

of  emergency  reserves  of  the  UJC. 

(b)  The  financing,  ownership  and 

management  of  emergency  reserves 
— Government  emergency  reserves 
— Organization  and  administration  of 
emergency  reserves:  A  company- 
view 

(c)  Some  aspects  of  storage  contracts:  A 

stockholding  agency  view 
Discussion 

2.  Operations 

Introduction  by  the  Session  Chairman 

(a)  Structure  of  emergency  stocks 

— Structure  of  emergency  stocks:  The 

EBVcase 
— Balance  between  stod^s  of 

individual  products:  The  case  of 

Denmark 
— Use  of  emer^ncy  stocks  held  in 

other  lEA  countries 

(b)  Types  of  storage  of  emergency  stocks 
— Salt  cavern  storage  at  Kfenosque 

and  related  faciUties 
— Roclt*cavem  storage 
— Floating  storage 

(c)  Quality  control  of  crude  oil  and 

product  stocks 
— Storage  in  salt  caverns  and  quality 

prediction 
— Some  twhnicsl  considerations:  The 

solution  of  product  obsolescence 

problems  in  Denmark 
— ^Issues  resulting  from  deterioration 

of  oil  products  in  long-term  storage 

(d)  Technical  problems  arising  from 

stockholding 
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— Gas  infiltration  and  heating 

problems  in  salt  dome  storage 
— Safety  management 
Discussion 
3.  Establishment  and  Re-Organization  of 
Emergency  Response  and 
Stockdraw  Systems 
Introduction  by  the  Session  Chairman 

(a)  The  establishment  of  emergency 

stockholding  organizations  and 
procedures  to  meet  International 
Enei:gy  Program  (EEP)  requirements: 
Centralization,  decentralization  and 
other  issues 

(b)  Reorganization  of  an  administration 

responsible  for  emergency  stock 
management:  A  case  history  of 
Finland 
Discussion 

Summary  by  the  Session  Chairman 
III.  Second  Session:  Stockdraw 
1.  Policy  Issues  and  Stockdraw  Potential 
Introduction  by  the  Session  Chairman 

(a)  Stockdraw  organization  and  its 

procedures  including  the  legal 
framework  and  the  monitoring  of 
the  compliance  by  stockholders 

(b)  Overview  of  member  countries' 

legislation  and  policies  for 
emergency  stocks 

(c)  Stockdraw  capabilities  of  emergency 

stocks 
— Logistics  of  stockdraw:  The  case  of 
Canada 

(d)  Stockdraw  policy  of  member 

countries 
— The  Netherlands 
— Finland 
—USA 

(e)  Lessons  from  stockdraw  experience 
— Lessons  from  test  release  and 

training 
-^Experience  of  the  Gulf  crisis: 
Practical  stockdraw  lessons 

(f)  Stockdraw  in  overall  emergency 

response  measures 
— Coordination  with  demand  restraint 

measures 
—Coordination  with  fuel  switching: 

The  case  of  natural  gas  in  Italy 
Discussion 
2.  Market  Impacts 
Introduction  by  the  Session  Chairman 

(a)  Commercial  stock  management  in 

uncertain  market 

(b)  Timing,  quantity  and  kinds  of 

government  emergency  stockdraw 
Discussion 

Summary  by  the  Session  Chairman 
IV.  Third  Session:  The  Outlook 
Introduction  by  the  Session  Chairman 

PANEL  1 

1.  The  situation  outside  the  lEA  Area 

(a)  Emergency  response  programs  and 

experiences  of  Thai  land 

(b)  Stockpile  and  Stockdraw  Scheme  in 

Korea 

(c)  Emergency  response  programs  and 

experience  of  Hungary 


i)  Emergency  response  programs  and 

experience  of  Czech  Republic 
Panel  discussion 

Summary  by  the  Session  Chairman 
V.  Third  Session:  The  Outlook 

(continued) 
Introduction  by  the  Session  Chairman 

1  ANEL2 

Future  lEA  Stock  Requirements  and 
Policies 

( i)  The  outlook  for  lEA  net  imports  of 
oil  and  implications  for  emergency 
reserve  requirements  and  response 
policies 
( ))  Stockdraw,  the  capacity  and 

flexibility  of  the  refining  sector 
(f )  Current  and  future  refining  issues  in 

the  United  States 
( i)  Oil  refining  and  trade  prospects  in 
the  Asia  Pacific  Area 
Panel  discussion 

Summary  by  the  Session  Chairman 
.  Overall  Summary/Closing  Remarks 
by  the  SEQ  Chairman  and  the 
Secretariat 

As  permitted  by  10  CFR  209.32,  the 
u  5ual  7-day  period  for  publication  of  the 
v  Dtice  of  these  meetings  in  the  Federal 
t  egister  has  been  shortened  because 
u  tianticipated  circumstances  pertaining 
t<  I  the  lEA's  scheduling  of  these 
n  eetings  delayed  the  issuance  of  this 
nptice. 

As  provided  in  section  252(c)(l)(A)(ii) 
o  the  Energy  Policy  and  Conservation 
A  ct,  these  meetings  are  open  only  to 
n  presentatives  of  members  of  the  lAB 
ai  id  their  counsel,  representatives  of 
n  embers  of  the  SEQ.  participants  in  the 
S  ockholding  Workshop,  representatives 
o  the  Departments  of  Energy,  Justice, 
a]  id  State,  the  Federal  Trade 
C  )nunission,  the  General  Accounting 
C  Ffice,  Committees  of  the  Congress,  the 
II  A,  and  the  Commission  of  the 
El  u'opean  Communities,  and  invitees  of 
ti  e  lAB  or  the  lEA. 

Issued  in  Washington.  DC.  February  9, 
1!  94. 

EjicFygi, 

O  'puty  General  Counsel. 

IF  R  Doc.  94-3501  Filed  02-14-94;  8:45  am] 
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F(  tderal  Energy  Regulatory 
C  >mmission 

[D  ocket  No.  TM94-1-1 17-001] 


K  I  Wattent)erg  Transmission  Limited 
LhbiWpf  Co.;  Proposed  Ctianges  in 
F  ;RC  Gas  Tariff 

F€  bruary  9, 1994. 

Take  notice  that  on  February  7, 1994, 
K  4  Wattenberg  Transmission  Limited 
Li  ibility  Company,  (KN  Wattenberg) 


tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff. 

KN  Wattenberg  states  that  such 
adjustment  effects  the  removal  of  the 
Annual  Charge  Adjustment  (ACA)  from 
its  Schedule  of  Rates  for  Transportation 
effective  April  1, 1)993  pursuant  to  the 
Commission's  letter  order  dated  January 
21, 1994  in  Docket  No.  TM94-1-117. 

KN  Wattenberg  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Coiflmission, 
825  North  Capitol  Street  NE., 
Washington.  DC,  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-3442  Filed  2-14-94;  8:45  am] 
BILUNQ  C00€  tTIT-OI-M 


Pocket  No.  TM94-2-1 17-001] 

KN  Wattent)erg  Transmission  Limited 
Liability  Co.;  Proposed  Changes  in 
FERC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  7. 1994. 
KN  Wattenberg  Transmission  Limited 
Liability  Company,  (KN  Wattenberg) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff. 

KN  Wattenberg  states  that  the  filing 
updates  the  Schedule  of  Rates  for 
Transportation  to  include  a  minimum 
surcharge  of  zero  for  the  Gas  Research 
Institute  Charge  (GRI)  and  adds  GRI 
funding  mechanism  provisions, 
effective  January  1, 1994  pursuant  to  the 
Commission's  letter  order  dated  January 
21. 1994  in  Docket  No.  TM94-2-117. 

KN  Wattenberg  states  that  copies  of 
this  filing  were  served  upon  KN 
Wattenberg's  jurisdictional  customers, 
and  interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
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be  considered  l>y  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serw  to  make 

protestants  parties  to  the  proceeding. 

Q^ies  of  this  filing  are  on  file  with  the 

ComnxiasioD  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LokaraAnll. 

Secretory. 

[FR  Doc  94-3443  Filed  2-14-«3-.  8:45  amj 

BILUNQ  COOE  frtr-M-M 
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[Dociwt  Na  MrsS-T-OOej 

Sat>ine  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  9, 1994. 

Take  notice  that  on  February  1,  1994, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 .  the  following  revised  tariff  sheet: 

First  Revised  Sheet  No.  289. 

Sabine  states  that  the  revised  tariff 
sheet  reflects  a  change  in  op)erating 
personnel  shared  by  Sabine  and  its 
affiliated  marketing  company. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  the  Sabine's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  ctr  protest  with  the  Federal 
Energy  ReguiatOTy  Commission.  825 
North  Capital  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  siich  motions  or  protests  should  be 
filed  on  or  before  February  16. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
public  reference  room. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  94-3438  Filed  2-14-94;  8:45  am) 
HLUNO  COOE  mr-oi-M 


[DocM  No.  RP94-6(MM)4] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  9. 1994. 

Take  notice  that  on  February  7.  1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FE»C  Gas  Tariff.  Second 


Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Effective  January  1. 1994 
1st  Revised  Sheet  Na  SE(viii) 

On  November  30. 1993  Transwestem 
filed  tariff  sheets  in  which  it  sought  to 
modify  its  take-or-pay,  buy-out  and  buy- 
down  mechanism  ("Transition  Cost 
Recovery"  or  "TCR"  mechanism)  in 
order  to  recover  certain  take-or-pay. 
buy-out.  buy-down,  and  contract 
reformation  costs.  Transwestem  states 
that  the  purpose  of  this  filing  is  to 
correct  one  of  the  tariff  sheets  included 
in  the  November  30  filing:  In  Original 
Sheet  No.  5E(viii),  the  total  amouirt  to 
be  amortized  was  incorrectly  stated  as 
$2,884,909.29.  The  correct  amount, 
$2,163,681.97.  is  shown  on  the  sheet  in 
the  current  filing. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  16, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fiKng  are  on  file  vnXh  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-3440  Filed  2-14-94;  8:45  am] 
BU.UNO  COOE  C717-01-M 


[IXKket  Nos.  QF86-tO14-00«  aod  EL94-27- 
000] 

Newark  Bay  Cogeneration  Partnership, 
LP.;  FUing 

February  9. 1994. 

Take  notice  that  on  February  3. 1994, 
Newark  Bay  Cogeneration  Partnership, 
L.P.  (Newark  Bay),  of  1200  E. 
Ridgewood  Avenue,  Ridgewood,  New 
Jersey  07450,  tendered  for  filing  a 
Petition  For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Newark  Bay  requests  the 
Commission  to  temporarily  waive  the 


amended,  with  respect  to  its 
cogeneration  facility  located  In  Newark. 
New  Jersey.  Specifically.  Newark  Bay 
requests  waiver  of  the  openttng  and 
efficiency  standards  for  the  calendar 
year  1993,  (hiring  which  the  fiadhty  was 
undergoing  start-up  and  testing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  «  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
and  18  CFR  38S.214).  Ail  such  motions 
or  protests  must  be  filed  within  30  da}^ 
after  the  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  applicanL  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cbpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piJiUc 
inspection. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  94-3439  Filed  2-14-94;  845  air.] 
BIUJNO  COOE  t717-0iUl 


[Docket  Na  nPM-10S-<Xni 

WilUston  Bastai  Interstate  PtpeUne  Co.; 
Compliance  Tariff  FUing 

February  9,  1994. 

Take  notice  that  on  February  7, 1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  the  its  FERC  Gas  Tariff. 
Second  Revised  Volume  Na  1, 
following  revised  tariff  sheets: 

First  Revised  Sheet  Na  344 
First  Revised  Sheet  No.  345 
Original  Sheet  No.  35aA 

The  proposed  effective  date  of  the 
above-referenced  tariff  sheets  is 
December  30, 1993. 

Williston  Basin  notes  that  the  tariff 
sheets  contain  the  amounts  of  the 
Account  No.  191  balance  refunded  lo 
each  affected  customer  and  related 
required  tariff  language  revisions.  These 
revisions  were  made  in  accordance  with 
the  Commission's  January  26. 1994 
Letter  Order  issued  in  Docket  No.  RP94- 
103-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


operating  and  efficiency  standards  for 

qualifying  cogenerating  fiacilities  as  sefcAS'ffiSRWMtEB^bl 

forth  in  §292.205, 18  CFR  292.205  of  Washingt«^BfP«P!^426,  in  accordance 

the  Commission's  Regulations  vrith  Rule  211  of  the  Commission's 

implementing  Section  201  of  PURPA.  as     Rules  of  prqctice  and  Procedure  (18  CFK 

U.S.  Deposiicry  DocLirriem 
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385.211).  All  such  protests  should  be 
filed  on  or  before  February  16, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.CaaiMU. 
Secretary. 

|FR  Doc.  94-3441  Filed  2-14-94;  8:45  am] 
BILUNO  COOC  •717-91-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4837-6] 

Notice  Of  Approval  of  Prevention  of 
Significant  Air  Quality  Deterioration 
(PSD)  Permit  to  Sierra  Pacific 
Industries,  Inc.  (EPA  Project  Number 
SAC  ea-OA) 

agency:  Environmental  Protection 
Agency  (EPA),  Region  9. 
ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
)uly  8. 1993  the  Environmental 
Protection  Agency  issued  a  permit 
under  EPA's  Federal  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  to  the  appUcant:  Sierra 
Pacific  Industries,  hic.  The  PSD  permit 
grants  approval  to  Sierra  Pacific 
Industries  to  construct  and  operate  two 
wood-fired  boilers  at  their  existing 
lumber  mill  in  Lincoln,  California. 
DATES:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  April  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
the  request  to:  Robert  Baker  (A-5-1), 
U.S.  Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  (415)  744-1258. 
SUPPLEMENTARY  INFORMATION:  The  PSD 
permit  reqmres  the  application  of  Best 
Available  Control  Technology  (BACT) 
for  all  subject  pollutants.  BACT 
requirements  for  this  permit  include 
multiclones  and  an  electrostatic 
precipitator  for  control  of  particulate 
emissions  and  a  urea  injection  system 
for  control  ofNO»  emissions.  In 
addition,  the  permit  is  subject  to  certain 
conditions,  including  allowable 
emission  rates  as  follows:  NOx,  the 
more  stringent  of  46  Ibs/hr  or  115  ppm, 
3-hour  average,  or  40  Ibs/hr  or  100  ppm, 
24-hour  avera^;  CO,  the  more  stringent 
of  36C  Ibs/hr  or  1500  ppm,  8-hour 


aM  erage.  or  240  Ibs/hr  or  1000  ppm,  24- 
h<  ur  average;  particulate  matter  (PM- 
1( ),  the  more  stringent  of  7.25  Ibs/hr  or 
0.  )15gr/dscf. 

)ated:  January  31. 1994. 
Di  vid  P.  Ho%«rekAnip, 
Di  -ector.  Air  and  Toxics  Division,  Region  9. 
IF  t  Doc.  94-3433  Filed  2-14-94;  8:45  ami 
Bll  UNO  COOC  65«fr-6fr-F 


(F  <L-4837-71 

R4  view  Of  Lake  Superior  Lai^ewide 
M  inagement  Plan 

AC  ENCY:  Environmental  Protection 

A|  ency. 

AC  TlON:  Notice  of  availability. 


Stj  MMARY:  This  document  provides 
Of  portunity  for  comment  on  the 
pr  aposed  Stage  1  Lakewide 
M  inagement  Plan  (LaMP)  forX,ake 
Si  perior.  This  Stage  1  LaMP,  when 
fii  alized,  will  serve  to  satisfy  the 
ot  ligations  of  the  United  States 
Er  vironmental  Protection  Agency  (EPA 
or  Agency)  under  Section  118  of  the 
CI  ;an  Water  Act  (C\VA).  It  also  serves  as 
a  1  eport  on  progress  under  the 
Bi  lational  Program  to  Restore  and 
Pr  )tect  Lake  Superior.  This  proposed 
La  VIP  was  developed  through  a 
bi:  lational  process  involving  EPA, 
Ei  vironment  Canada,  the  Province  of 
O]  itario,  and  the  States  of  Michigan. 
M  nnesota  and  Wisconsin  under  the 
or  going  implementation  of  the 
Bi  lational  Program.  EPA  puts  forward 
th  s  proposed  LaMP  for  public  comment 
in  the  United  States  on  behalf  of  the 
ag  mcies  involved  in  the  Binational 
Pr  >gram. 

rhe  proposed  Lake  Superior  LaMP 
de  scribes  a  selected  list  of  Critical 
Pc  llutants  causing  or  contributing  to 
ac  ferse  impacts  on  the  Lake  Superior 
ec  )system  based  on  information 
av  lilable  as  of  January  1, 1991,  and 
in  orms  the  public  of  the  variety  of 
ac  ions  that  Federal.  State.  Provincial, 
Ti  bal,  and  local  governments  and 
pi  vate  organizations  are  taking,  will 
ta  ;e.  or  could  take  to  reduce  the  amount 
of  these  pollutants  entering  the  waters 
of  the  Lake  Superior  System.  In 
ac  jition,  the  proposed  Lake  Superior 
La  vlP  proposes  candidate  Critical 
Pc  lutants  for  evaluation  in  future 
re^  isions  of  the.LaMP.  Due  to  its  length 
an  1  format,  the  proposed  Lake  Superior 
AP  is  summarized  in  this  notice, 
tier  than  published  in  full.  As 
icribed  in  this  notice.  EPA  is  making 
)ies  of  the  entire  LaMP  available* to 
thi !  public.  Furthermore.  EPA  is 
so  iciting  comments  on  all  aspects  of  the 
pi  iposed  LaMP.  In  particular.  EPA 


seeks  comments  regarding  the  proposed 
list  of  Critical  Pollutants  for  Lake 
Superior,  the  proposed  Ust  of  causal 
pollutants  (candidate  Critical 
Pollutants)  and  the  actions  available  to 
Federal.  State,  and  local  agencies,  as 
well  as  the  public,  to  reduce  the  release 
of  Critical  Pollutants  from  all  sources 
and  the  presence  of  these  substances  in 
the  waters  of  the  Lake  Superior  System. 

DATES:  EPA  will  accept  comment  on  the 
proposed  Lake  Superior  LaMP  until 
May  16, 1994.  Comments  received  after 
this  date  may  not  be  considered.  In 
addition,  EPA  has  considered  materials 
submitted  by  the  public  prior  to  today's 
notice  in  the  development  of  the 
proposed  LaMP.  These  materials 
contain  comments  on  draft  elements 
that  have  been  superseded  by  today's 
proposal  and  EPA  will  not  consider 
them  in  the  development  of  the  final 
LaMP.  Further,  EPA  cannot  ensure 
consideration  of  comments  submitted  to 
other  agencies  or  entities  other  than 
EPA  in  the  development  of  the  final 
LaMP.  Accordingly,  EPA  advises  the 
public  that  for  the  purposes  of 
exhaustion  of  administrative  remedies, 
all  comments  must  be  submitted  to  EPA 
based  on  today's  notice. 

ADDRESSES:  To  obtain  a  copy  of  the 
proposed  Lake  Superior  LaMP  please 
contact  Jeanette  Morris-Collins, 
Environmental  Protection  Assistant, 
Water  Quality  Branch,  U.S.  EPA.  Region 
5  (WQ-16J),  77  West  Jackson  Blvd., 
Chicago,  Illinois.  60604.  (telephone: 
312-886-0152).  Copies  of  the  proposed 
Lake  Superior  LaMP  may  also  be 
obtained  from  the  following  offices:  Jean 
Hude,  Michigan  DNR,  Surface  Water 
Quality  Division,  P.O.  Box  30273. 
Lansing.  Michigan,  48909.  Telephone: 
517-335-6970;  Carrie  Losi-Hansen, 
Minnesota  PCA,  Division  of  Water 
Quality,  520  Lafayette  Road,  St.  Paul. 
MN.  55155,  Telephone:  612-296-9134; 
Danielle  Valvasorri,  Wisconsin  DNR, 
Bureau  of  Water  Resources,  P.O.  Box 
7021,  Madison,  WI.  53707,  Telephone: 
608-266-9276. 

The  proposed  Lake  Superior  LaMP 
will  also  be  available  for  viewing  by  the 
public  at  the  following  legations: 

U.S.  Environmental  Protection 
Agency,  Region  5  Library,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois.  60604  (312- 
886-9056). 

Michigan:  Library  of  Michigan. 
Government  Documents  Service,  717 
West  Allegan,  Lansing,  Michigan.  48909 
(517-373-1300);  Detroit  Pubhc  Library. 
Sociology  and  Economics  Department, 
5201  Woodward  Avenue,  Detroit, 
Michigan,  48902  (313-833-1440). 
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Minnesota:  Minnesota  Pollution 
Control  Agency.  Library.  320  Lafayette, 
St.  Paul.  Minnesota  (612-296-7719). 

Wisconsin:  Water  Resources  Center. 
University  of  Wisconsin-Madison,  2nd 
floor,  1975  Willow  Drive,  Madison, 
Wisconsin  (608-2620-3069). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Gilbertson,  Project  Manager, 
Water  Quality  Branch.  U.S.  EPA,  Region 
5  (WQ-16J).  77  W.  Jackson  Blvd., 
Chicago.  Illinois.  60604  (telephone: 
312-353-2190). 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  Article  VI.  Annex  2  of  the  Great 
Lakes  Water  Quafity  Agreement 
(GLWQA).  as  amended  in  1987,  the 
United  States  and  Canadian 
Governments  agreed  to  develop  and 
implement  Lakewide  Management  Plans 
(LfJvlPs)  for  each  of  the  five  Great  Lakes. 
EPA  interprets  LaMPs  as  management 
tools  designed  to:  (1)  Integrate  Federal, 
State  and  local  programs  to  reduce 
loadings  of  toxic  substances  (including 
discharges  from  point  and  nonpoint 
sources);  (2)  assess  whether  these 
programs  will  ensure  attainment  of 
water  quality  standards  and  beneficial 
uses;  and  (3)  recommend  any  media- 
specific  program  enhancements 
necessary  to  reduce  toxic  loadings  in 
waters  currently  not  attaining  water 
quality  standards  and/or  beneficial  uses. 
LaMPs  provide  an  opportunity  for 
regulatory  authorities  to  design  cost- 
effective  approaches  for  meeting  water 
quality  standards  and/or  beneficial  uses. 

EPA  believes  the  primary  goal  of 
LaMPs  is  to  reduce  both  point  and 
nonpoint  source  loadings  and  ambient 
levels  of  critical  pollutants,  those 
pollutants  which  are  causing,  or  have 
the  potential  to  cause,  exceedances  of 
water  quality  standards  or  impairments 
of  beneficial  uses  of  the  Great  Lakes.  By 
addressing  pollutants  that  might  impair 
waters  that  currently  meet  water  quality 
standards  and/or  beneficial  uses.  LaMPs 
incorporate  a  pollution  prevention 
approach.  Traditional  regulatory 
programs,  as  well  as  non-traditional 
voluntary  programs,  are  considered  in 
the  LaMP  process. 

EPA  intends  to  periodically  update 
LaMPs  to  reflect  progress  in 
implementing  media-specific  programs 
and  attendant  reductions  in  loadings  of 
Critic:al  Pollutants,  to  incorporate 
advances  in  the  understanding  of  the 
Great  Lakes  ecosystem  based  on  new 
data  and  information,  and  to  include 
any  necessary  program  specific 
adjustments. 

When  finalized,  EPA  intends  the  Lake 
Superior  LaMP  to  serve  as  the  basis  for 


development  and  submission  of  State 
Water  Quality  Management  Plans 
(WQM  Plans)  developed  in  accordance 
with  sections  208  and  303(b)  of  the 
CWA,  as  implemented  throiigh  the 
requirements  of  40  CFR  130.6.  These 
WQM  plans  estabUsh  a  process  for 
continuing  water  qutdity  planning 
which  focuses  on  priority  issues  and 
geographic  areas  and  on  the 
development  of  water  quality  controls 
leading  to  implementation  measures. 
Such  plans  draw  on  water  quaUty 
assessments  to  identify  priority  point 
and  nonpoint  water  quality  problems, 
consider  alternative  solutions  and 
recommend  control  measures.  In  this 
way.  EPA  and  the  States  will  ensure 
reasonable  progress  in  the  overall 
improvement  of  Great  Lakes  water 
quahty  and  attainment  of  water  quality 
standards  and  beneficial  uses.  Further, 
EPA  expects  any  new  loadings  data 
obtained  during  the  development  of 
LaMPs  to  be  incorporated  by  the  States 
when  establishing  or  revising  Total 
Maximum  Daily  Loads  (TMDLs)  and 
Waste  Load  Allocations  (WLAs)  for 
waters  of  the  Great  Lakes  System. 

LaMP  development  for  Lake  Superior 
began  as  a  component  of  the  Bi-National 
Program  to  Restore  and  Protect  the  Lake 
Superior  Basin.  Lake  Superior  has  not 
experienced  the  intense  development, 
urbanization  and  pollution 
characteristic  of  the  lower  Great  Lakes 
and  has  remained  relatively  pristine. 
The  Program  recognizes  the  unique, 
relatively  pristine  nature  of  the  Lake 
Superior  ecosystem  and  the 
commitment  of  the  Federal,  State  and 
Provincial  governments  to  developing 
new  and  innovative^pproaches  to 
pollution  prevention  and  zero  discharge 
of  certain  persistent,  bioaccumulative 
toxic  pollutants.  The  focus  of  the  Lake 
Superior  LaMP,  therefore,  is  on  using 
Lake  Superior  as  a  demonstration  area 
for  new  and  innovative  approaches  to 
pollution  prevention  end  zero 
discharge. 

n.  Binational  Program  to  Restoi^  and 
Protect  Lake  Superior 

On  September  30.  1991,  the  United 
States  Environmental  Protection 
Agency,  Environment  Canada,  the  States 
of  Michigan.  Minnesota  and  Wisconsin, 
and  the  Province  of  Ontario  annoimced 
the  "Binational  Program  to  Restore  and 
Protect  the  Lake  Superior  Basin".  This 
program  represents  the  response  of  the 
Federal,  State  and  Provincial 
governments  to  the  recommendation  of 
the  International  Joint  Commission  that 
"'  *  *  [Lake  Superior  be  designated] 
as  a  demonstration  area  where  no  point 
source  discharge  of  any  persistent  toxic 
substance  be  permitted". 


.This  Binational  Program  encompasses 
two  mafor  areas.  The  first  is  a  zero 
dischaige  demonstration  ptognm 
devoted  to  the  goal  of  achieving  zero 
discharge  or  emission  of  nine 
designated  persistent  toxic  substances.  ' 
The  second  is  a  broader  program  of 
identifying  beneficial  use  impairments, 
and  restoring  and  protecting  the  Lake 
Superior  Basin  ecosystem.  The  ultimate 
goal  of  the  Lake  Superior  Binational 
Program  is  to  protect,  and  where 
necessary,  restore  the  integrity  of  Lake 
Superior's  ecosystem  through  pollution 
prevention,  enhanced  regulatory 
measures,  and  remedial  programs. 

The  goal  of  the  Lake  Superior  zero 
discharge  demonstration  program  is  "to 
achieve  zero  discharge  and  zero 
emission  of  certain  designated 
persistent  bioaccumulative  toxic 
substances,  which  may  degrade  the 
ecosystem  of  the  Lake  Superior  Basin". 
This  goal  is  to  be  pursued  through 
actions  in  three  key  areas — waters  of  the 
Lake  Superior  Basin  will  be  designated 
for  special  protection  and 
antidegradation  requirements,  and 
reductions  in  existing  loadings  will  bo 
achieved  through  both  voluntary 
pollution  prevention  actions  and 
enhanced  control  and  regulatory  efforts. 

In  the  United  States,  the  Binational 
Program  commits  the  State 
Governments  of  Michigan.  Minnesota 
and  Wisconsin  to  designate  appropriate 
areas  of  the  Lake  Superior  Basin  as  Lake 
Superior  Outstanding  International 
Resource  Waters  (LS-OIRW),  or  as  Lake 
Superior  Outstanding  National  Resource 
Waters  (LS-ONRW).  Under  the  LS-OIRW 
designation,  increased  discharges  of 
designated  persistent  bioaccumulative 
toxic  pollutants  will  not  be  allowed 
without  an  adequate  antidegradation 
demonstration  which  includes 
application  of  best  technology  for 
process  and  treatment.  Under  the  LS- 
ONRW  designation,  any  new  or 
increased  discharges  of  designated 
persistent  bioaccumulative  pollutants 
from  point  sources  will  be  prohibited. 
EPA  included  provisions  for  the  LS- 
ONRW  and  LS-OIRW  designations  in 
the  proposed  Great  Lakes  Water  Quality 
Guidance  (58  FR  20803)  on  behalf  of  the 
Lak» Superior  States.  EPA  anticipates 
publishing  the  final  Guidance  in  the 
Federal  Register  by  March  13, 1995. 

In  the  United  States,  it  is  the  goal  of 
the  Clean  Water  Act  that  the  discharge 
of  pollutants  to  the  waters  of  the  nation 
be  eliminated.  (Pub.  L  92-500,  as 
amended  by  Pub.  L.  100-4)  Further,  it 
is  national  poHcy  that  the  discharge  of 
toxic  pollutants  in  toxic  amounts  be 
prohibited,  and  that  programs  be 
developed  and  implemented  to  ment  the 
goals  of  the  Act  through  the  control  uf 


both  point  and  nonpoint  sources  of 
pollution.  Over  the  last  twenty  years, 
tremendous  progress  has  been  made  in 
improving  the  water  quality  of  the  Great 
Lakes  System,  and  encouraging 
continued  progress  towards  zero 
discharge  of  pollutants  to  the  waters  of 
the  Great  Lakes  System. 

To  ensure  such  progress  continues, 
the  United  States  commits  to  improved 
point  source  and  nonpoint  source 
controls  through  upgraded  technology 
based  requirements  and  water  quality 
standard  requirements,  implementation 
of  best  management  practices,  and 
appUcation  of  technology  based  air 
emission  standards  to  ensure 
achievement  of  water  quality  criteria^ 
including  air  emission  standards  i6t 
Great  Lakes  pollutants  of  concern. 

Pollution  prevention  measures  are  the 
preferred  approach  to  eliminate  or 
further  reduce  persistent 
bioaccTunulative  toxic  substances  at 
their  sources.  In  the  United  States,  the 
Pollution  Prevention  Act  of  1990 
declares  as  national  policy  that 
pollution  prevention  is  the  preferred 
approach  to  environmental  protection 
(United  States  Public  Law  101-508). 
When  preventing  pollution  is  not 
feasible,  recycling  in  an 
environmentally  safe  manner  is  the  next 
preferred  option,  followed  by  treatment. 
Disposal  or  other  release  into  the 
environment  should  be  the  management 
option  of  last  resort,  and  should  only  be 
done  in  an  environmentally  protective 
manner. 

A  comprehensive  multi-media 
pollution  prevention  strategy  has  been 
developed  by  EPA  and  Michigan, 
Minnesota  and  Wisconsin.  The  strategy 
focuses  on  the  nine  designated  zero 
discharge  pollutants  and  identifies 
sources  and  pollution  prevention 
alternatives  for  reducing  loadings  from 
these  sources.  Implementation  of  the 
strategy  encompasses  technical 
assistance,  education,  special  programs, 
legislative  and  regulatory 
recommendations,  and  financial 
incentives. 

EPA  views  LaMPs  as  dynamic,  action- 
oriented  processes  encompassing  a 
number  of  components.  These  include 
an  evaluation  of  beneficial  use 
impairments  and  pollutants 
contributing  to  those  impairments;  a 
summary  of  sources  and  loads  of  these 
critical  pollutants;  identification  of 
ongoing  prevention,  control  and 
remediation  actions  as  well  as 
additional  efforts  needed  to  reduce 
pollutant  loads  and  restore  beneficial 
uses;  and  monitoring  activities  to 
evaluate  the  efi'ectiveness  of  program 
actions.  This  approach  for  developing 
and  implementing  LaMPs  is  an 


evolu  ionary  and  iterative  process  for 
identj  ying  and  reducing  loadings  of 
Critic  J  Pollutants  from  all  sources. 

Wh  le  the  focus  of  a  LaMP  is  on  toxic 
pollu!  mts,  the  Federal,  State  and 
Provii  icial  agencies  participating  in  the 
LaMP  >  recognize  that  issues  associated 
with  1  eneficial  use  impairments,  such 
as  hal  itat  quality  and  quantity,  and 
endan  jered  or  threatened  species,  are 
signi£ant  factors  in  addressing  the 
overal  1  ecological  health  of  the  Great 
Lakes  System.  As  the  Lake  Superior 
LaKff  develops,  participating  Agencies 
will  i<  entify  opportunities  for 
"iddre  ising  these  issues  in  conjunction 
ith  t  }xic  load  reduction  activities.  In 
lis  n  anner  the  LaMP  for  Lake  Superior 
(11  f  irtbeMhe  broader  goal  of  the 
Bindt  anal  Program  of  identifying 
bene!  [zial  use  impairments,  and 
restor  ng  and  protecting  the  Lake 
Super  or  Basin  ecosystem. 

Cer  ain  elements  of  this  broader 
progn  m  are  already  underway, 
inclu(  ing  a  Binational  Habitat  Project  to 
identi  y  and  rank  critical  habitat  sites 
for  pr  (tection  and  restoration,  and 
specii  1  designations  establishing 
prote(  ted  management  areas  such  as 
parks,  reserves,  and  wildlife  refuges. 

ni.  M  magement  Process 

The  development  and  implementation 
of  ha^  IPs  is  an  enormous  undertaking  in 
terms  Df  the  technical  complexity  of  the 
issues  the  geographic  scope 
encon  passed  by  the  LaMP,  and  the 
extern  ive  coordination  required 
amon  ;st  Federal,  Provincial,  State, 
Triba  and  local  governments,  and  the 
pubUa.  EPA  and  the  participating 
agenc  es  believe  LaMPs  should  be 
devel(  iped  with  full  participation  by  all 
intere  >ted  parties. 

The  Binational  Program  management 
struct  u«  serves  as  the  management 
frame  vork  for  the  Lake  Superior  LaMP. 
The  B  national  Program  is  directed  by 
the  L«  ce  Superior  Task  Force,  a  steering 
comii  ittee  comprised  «f  senior 
manai  ers  of  Federal,  Provincial,  State 
and  Tribal  agencies.  The  Task  Force  is 
respoi  isible  for  (1)  Providing  overall 
pohc]  direction  to  the  program, 
defini  ig  program  priorities  and 
ensiu-  ng  program  implementation 
throu  h  application  of  all  relevant 
progr  mmatic  and  statutory  authorities; 
(2)  co:  tvening  technical  work  groups 
comp  »sed  of  Federal,  State,  Provincial 
and  oi  her  representatives  as  necessary 
to  de\  elop  reconunendations  for 
actiot  s;  (3)  reviewing  and  approving  the 
LaMP  or  specific  elements  of  it, 
techn  cal  workgroup  products,  and 
recon:  mendations;  (4)  ensuring  public 
partic  pation  and  review;  and  (5) 


securing  resources  to  support  LaMP 
development  and  implementation. 

The  Lake  Superior  Workgroup  (SWG), 
comprised  of  technical  and  scientific 
staff,  reports  to  the  Task  Force  and  is 
responsible  for  program 
implementation. 

The  Lake  Superior  Forum  is  a  public 
participation  group  consisting  of  22  U.S. 
and  Canadian  members  from  academia, 
industry,  municipalities,  enviroimiental 
organizations  and  concerned  citizens 
representative  of  basin  stakeholders. 

Public  participation  in  the 
development  and  implementation  of  the 
Binational  Program  is  accomplished 
through  three  tiers  of  activity:  (1) 
General  public  education  through 
workshops,  public  presentations,  and 
the  distribution  of  fact  sheets  and  other 
written  materials,  (2)  public  notices  to 
provide  the  opportimity  for  broad 
public  review  of  the  LaMP  and  progress 
on  implementation  on  an  ongoing  basis; 
and  (3)  the  Lake  Superior  Forum. 
Representatives  of  the  Forum  are  invited 
to:  (1)  Participate  as  observers  in  both 
Task  Force  and  technical-level 
committee  meetings;  (2)  develop 
recommendations  for  Task  Force  and 
Workgroup  consideration;  and,  (3) 
comment  on  recommendations  and 
documents  of  the  Binational  Program. 
The  Forum  does  not  substitute  for  the 
activities  described  in  tiers  1  or  2. 
Forum  members  are  encouraged  to  be 
representative  of  various  constituencies 
vkrithin  the  Basin,  and  to  provide  the 
Task  Force  with  their  views  and 
concerns  on  Binational  Program 
activities. 

rv.  Lake  Superior  Lakewide 
Management  Plan 

The  proposed  Lake  Superior  LaMP 
embodies  a  process  for  implementing  an 
ecosystem-focussed  approach  to 
environmental  protection.  The  process 
consists  of  the  following  steps: 

(1)  Monitoring  the  enviroiunent  and 
reviewing  available  data  to  determine 
existing  ecological  or  use  impairments 
and  any  potential  threats  to  the  Lake 
Superior  System; 

(2)  Identifying  the  pollutants 
associated  with  impairments  or  threats; 

(3)  Identifying  the  sources  of  these 
pollutants; 

(4)  Measuring  or  estimating  the 
quantity  of  pollutants  being  released  by 
those  sources  and  the  amount  reaching 
the  waters  of  the  Lake  Superior  System 
(i.e.,  the  "loading"  of  the  pollutants); 

(5)  Establishing  load  reduction  targets 
that  will  allow  for  the  restoration  and 
protection  of  the  ecological  health  of  the 
Lake  Superior  ecosystem; 

(6)  Developing  and  implementing 
specific  strategies  to  reduce  the  levels  of 
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pollutant  loadings  and/or  ambient  levels 
in  the  waters  of  the  Lake  Superior 
System; 

(7)  Monitoring  reductions  fit)m 
pollutant  sources; 

(8)  Evaluating  ecosystem  response, 
through  monitoring  of  ecosystem 
indicators,  in  order  to  measure  progress 
towards  restoration  of  beneficial  uses 
and  ecosystem  health  and  integrity,  and 
to  detect  emerging  problems;  and, 

(9)  Revising  the  LaMP  to  reflect  the 
results  of  load  reduction  actions, 
incorporate  additional  data  on  the  status 
of  beneficial  use  impairments  and 
identify  the  next  series  of  priority 
actions. 

The  development  and  implementation 
of  a  Lakewide  Management  Plan  is  an 
iterative  process,  a  series  of  actions 
leading  to  enviroimiental  improvements 
and  protection  and  restoration  of 
beneficial  uses.  EPA  and  the  binational 
partners  view  the  LaMP  as  a  series  of 
dynamic,  interrelated  actions,  rather 
than  a  static  dociunent.  As  more 
information  becomes  available, 
additional  load  reduction  activities  will 
be  initiated  by  the  participating 
agencies.  As  the  effectiveness  of  ongoing 
efforts  are  evaluated,  EPA  and  the 
participating  agencies  will  establish 
new  priorities  as  appropriate.  The 
Agency  believes  development  and 
implementation  of  the  LaMP  will 
enhance  the  ability  of  participating 
agencies  to  respond  to  emerging 
envirorunental  problems  quickly  and 
effectively.  Activities  underway  through 
the  LaMP  are  not  necessarily  sequential; 
activities  specific  to  each  step  likely 
will  be  ongoing  simultaneously. 
Acquisition  of  more  complete 
information  regarding  the  association 
between  critical  pollutants  and 
beneficial  uses,  sources  and  loads  of 
pollutants,  and  achievement  of 
ecosystem  objectives  will  be  a  long-term 
process.  The  binational  partners  intend 
to  move  forward  by  reducing  pollutant 
loads  while  simultaneously  improving 
their  understanding  of  the  relationships 
between  beneficial  use  impairments  and 
pollutant  loadings  and  sources.  This 
refinement  will  be  realized  through 
more  comprehensive  data  management, 
research,  and  monitoring  efforts. 

Finally,  the  LaMP  will  improve  the 
environmental  protection  efforts  of  the 
participating  agencies  by: 

•  Providing  a  lakewide  context  for 
activities  undertaken  in  support  of  the 
Great  Lakes  program  in  order  to 
facilitate  efforts  focussed  on  the  entire 
basin  or  on  specific  tributary  subbasins; 

•  Coordinating  Federal,  Provincial. 
State,  local,  and  tribal  activities  to  avoid 
duplication  of  effort,  ensure  that 
ongoing  activities  are  complimentary. 


and  identify  opportunities  to  add  value 
to  ongoing  efforts; 

•  Communicating  information  among 
all  levels  of  govermnent  and  the  public 
in  order  to  keep  the  public  informed  of 
ongoing  and  proposed  activities  and 
provide  a  forum  for  public  input  and 
comment; 

•  Providing  a  vehicle  for  linking 
agency  pollution  control  activities  to 
environmental  results;  and 

•  Identifying  and  evaluating  gaps  in 
existing  programs  and  authorities  which 
represent  impediments  to  complete 
restoration  of  Lake  Superior,  and 
making  recommendations  on  how  to  fill 
those  gaps. 

V.  Critical  Pollutants 

Critical  Pollutants  are  defined  by 
Annex  2  of  the  Great  Lakes  Water 
Quality  Agreement  as  substances  that 
persist  at  levels  that,  singly  or  in 
synergistic  or  additive  combination,  are 
causing,  or  are  likely  to  cause, 
impairment  of  beneficial  uses  despite 
past  application  of  regulatory  controls 
due  to  their  (1)  Presence  in  open  lake 
waters;  (2)  ability  to  cause  or  contribute 
to  a  failure  to  meet  Agreement 
objectives  through  their  recognized 
threat  to  human  health  and  aquatic  life; 
or  (3)  ability  to  bioaccumulate. 

As  discussed  above,  the  Lake  Superior 
Binational  Program  has  designated  nine 
chemicals  for  zero  discharge.  The  SWG 
proposes  these  nine  pollutants  be 
designated  as  Critical  Pollutants  in  the 
Lake  Superior  LaMP:  chlordane.  DDT 
and  metaboUtes,  dieldrin, 
hexachlorobenzene,  octachlorostyrene, 
PCBs,  2,3,7,8-TCDD,Joxaphene  and 
mercury. 

The  SWG  has  evaluated  pollutants 
which  are  causally  linked  to  lakewide 
impairments  of  beneficial  uses, 
exceedances  of  chemical  criteria, 
standards  or  objectives,  or  impairments 
of  ecosystem  objectives.  The  SWG 
proposes  these  pollutants  as  candidate 
Critical  Pollutants.  These  causal  , 
pollutants  (candidate  Critical 
Pollutants)  are: 


Organics 

alpha-BHC 
heptachlor  ep- 
oxide 
PAH'S 
furans  &  dioxins 


Metals 

arsenic 

cadraium 

chromium 

copper 

lead 

iron 

manganese 

nickel 

zinc 


Others 

bark 

BOD 

fibre 

phos- 
phorous 

pulp  mill 
effluent 


The  Superior  Workgroup  will 
evaluate  the  fist  of  causal  pollutants  for 
evidence  of  point  or  nonpoint 
discharges  of  these  pollutants  to  the 
waters  of  the  Lake  Superior  System.  In 


addition,  the  causal  pollutaats  will  be 
evaluated  on  the  basis  of  their  potential 
to  cause  significant  damage  to  the  health 
of  the  Lake  Superior  ecosystem.  This 
evaluation  will  form  the  basis  for 
designating  Critical  Pollutants  which 
currently  imoact  Lake  Superior. 
The  Lake  Superior  Forum  has 
developed  a  list  of  pollutants  which  the 
Forum  believes  should  be  subject  to 
preventative  measures  in  the  basin.  The 
Fonmi  believes  that  identifying  these 
substances  as  critical  pollutants  will 
enhance  the  level  of  protection  afforded 
the  Lake  Superior  ecosystem,  and  is 
consistent  with  the  goals  of  the 
Binational  Program.  EPA  puts  forward 
these  Forum  proposals  to  further  public 
discussion  on  this  issue,  and  request 
conoments  on  the  scope  and  adequacy  of 
the  Forum  proposal. 

The  SWG  proposes  that  Critical 
Pollutants  will  be  targeted  for:  (1)  Zero 
discharge;  (2)  lakewide  load  reducUons; 
and/or,  (3)  preventaUve  measures,  based 
upon  their  characteristics,  such  as 
persistence,  bioaccumulative  potential, 
toxicity  and  potential  for  future 
introduction  to  the  basin.  Using  such  a 
categorization  process  will  strengthen 
the  ability  of  Federal,  Provincial  and 
State  agencies  to  develop  and  apply 
appropriate  environmental  protection 
strategies. 

EPA  finds  merit  with  these  proposals 
of  the  SWG  and  puts  them  forth  in  the 
United  States  in  today's  notice  on  behalf 
of  the  binational  partners.  EPA  requests 
specific  comments  on  the  proposal  to 
designate  the  substances  listed  above  as 
Critical  Pollutants  for  Lake  Superior. 
EPA  requests  proposals  for  pollutants 
other  than  those  listed  above  to  be 
added  to  the  Critical  Pollutant  list.  EPA 
further  requests  any  information  on  the 
ambient  concentrations  of  a  pollutant  in 
the  water  or  sediments  of  Lake  Superior. 
or  in  the  tissues  of  the  aquatic  life, 
wildlife,  or  humans  that  are  dependent 
on  Lake  Superior  for  food  or  water, 
which  suggests  that  a  substance  should 
be  considered  a  critical  pollutant  for 
Lake  Superior.  In  addition,  EPA 
requests  any  additional  information  on 
any  sources  and  loadings  of  these  and 
any  otter  substances  that  may  currently 
cause,  or  have  the  potential  to  cause, 
impairments  of  beneficial  uses  of  the 
Lake  Superior  ecosystem. 

VI.  Source  Identification  and  Load 
Quantification 

Today's  proposed  Lake  Superior 
LaMP  focuses  on  the  nine  designated 
zero  discharge  pollutants  which  have 
been  designated  as  Critical  Pollutants. 
As  of  January  1, 1991,  43  major  surface 
water  dischs^ers  to  the  waters  of  the 
Lake  Superior  System  have  been 


7256 


Federal  Register  /  Vol. 


identified.  Existing  industrial  sources 
include  27  facilities,  including  forest 
products  manufJBCturers,  mines  and 
metals  processing  facilities,  electrical 
generating  stations,  a  wood  preserving 
industry,  an  oil  refinery,  and  a  food 
processor.  Sixteen  municipal 
wastewater  treatment  bdlities  were 
evaluated.  Of  these  43  sources,  available 
data  indicate  that  16  discharged 
detectable  levels  of  7030,  CX^S.  HCB, 
PCBs  and  mercury.  Tlie  most  commonly 
detected  pollutant  was  mercury, 
identified  in  14  of  the  43  sources. 
Detailed  descriptions  for  these  43 
sources  are  included  in  Appendix  5  and 
detailed  loadings  estimates  in  Appendix 
6.  Available  loadings  and  process 
information  were  used  to  assess  each 
source  against  a  proposed  blueprint  for 
zero  discharge.  The  results  of  this 
assessment  are  included  in  Appendix  7. 
In  only  a  few  cases  could  loads  be 
estimated  by  direct  measurement  of 
pollutant  concentration  multiplied  by 
total  flows. 

EPA  requests  comments  on  the 
accuracy  and  completeness  of  these 
source  evaluations.  EPA  further  requests 
any  additional  information  on  the 
discharges  of  critical  pollutants,  or  other 
pollutants  which  may  adversely  affect 
beneficial  uses,  to  the  waters  of  Lake 
Superior  System  from  these  or  any  other 
point  or  nonpoint  sources. 

EPA  and  the  binational  partners 
recognize  that  no  direct  method  of 
measuring  zero  discharge  exists  due 
partly  to  the  limits  of  analytical  science 
as  well  as  the  lack  of  an  authoritative 
definition  of  zero.  Therefore,  to  assess 
the  progress  of  the  zero  discharge 
demonstration  program  and  the  LaMP, 
today's  proposed  LaMP  includes  a 
framework,  or  blueprint,  for  assessing 
zero  discharge.  This  blueprint  utilizes 
an  approach  of  assessing  chemical  use, 
production,  or  potential  for  release  in 
contrast  to  solely  utiUzing  analytical 
detection.  Such  a  staged  approach 
accommodates  evaluation  of  sources 
within  as  well  as  outside  of  the  Lake 
Superior  basin  which  cause  or  have  tlie 
potential  to  cause  impairments  of 
beneficial  uses. 

EPA  concurs  with  this  proposed 
approach  for  Lake  Superior,  and  puts 
forward  this  proposed  blueprint  for 
public  review  and  comment  in  the 
United  States  on  behalf  of  the  binational 
partners.  EPA  requests  comments  on  the 
suitability  of  such  an  approach  in 
assessing  progress  towards  zero 
discharge  in  Lake  Superior,  as  well  as 
other  alternatives  for  assessing  progress. 
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VnJ  Ecosystem  Ob|ective«  and 
Ind  cators 

I]  Annex  1  of  the  Great  Lakes  Water 
Qu<  lity  Agreement,  the  U.S.  and 
Car  adian  governments,  in  consultation 
wit  i  State  and  Provincial  governments, 
agn  ed  to  develop  ecosystem  objectives 
for  he  waters  of  the  Great  Lakes  System, 
as  t  le  state  of  knowledge  permits.  In 
add  ition,  the  Agreement  specifies  the 
foil  >wing  objective  for  Lake  Superior  - 
"th(  I  Lake  should  be  maintained  as  a 
bait  need  and  stable  oligotrophic 
eco  ystem  with  lake  trout  as  the  top  . 
aqu  itic  predator  of  a  cold  water 
con  munity  and  the  Pontoporeia  hoyi  as 
a  k(  y  organism  in  the  food  chain." 

E  'A  views  ecosystem  principles  and 
obJ4  ctives  as  an  integral  component  of 
LaN  Ps  consistent  writh  the  general 
prii  ciples  of  Annex  2  of  the  Agreement 
thai  LaMPs  embody  a  systematic  and 
con  prehensive  ecosystem  approach  to 
rest  iring  and  protecting  beneHcial  uses. 
EP>  intends  to  incorporate  ecosystem 
prii  ciples  and  objectives,  and 
ulti  nately,  ecosystem  indicators,  into 
the  Lake  Superior  LaMP.  The  public 
wil  be  provided  opportunities  to 
par  icipate  in  the  development  of 
eco  lystem  indicators  for  Lake  Superior, 
inc  uding  review  and  comment  on 
pro  )osed  ecosystem  indicators.  When 
fini  lized  and  adopted  into  the  Lake 
Suj  erior  LaMP.  EPA  believes  ecosystem 
prii  ciples,  objectives  and  indicators 
wil  serve  to  further  the  goals  of  the 
Bin  itional  Program  as  well  as  the 
bro  ider  goals  of  the  Agency's  Great 
Lak  3s  program. 

T  le  proposed  Lake  Superior 
eco  ystem  principles  and  objectives 
we:  3  drafted  by  representatives  of 
Fee  sral,  State  and  Provincial  agencies  in 
con  iultation  with  the  Lake  Superior 
For  mi.  EPA  puts  forward  the  proposed 
Lak ;  Superior  ecosystem  principles  and 
obj<  ctives  for  public  review  and 
con  ment  in  the  United  States  on  behalf 
of  t  le  binational  partners.  Comments 
rea  ived  from  the  public  on  todays 
pro  )osal  will  be  considered  by  the 
bin;  itional  partners  in  finalizing  and 
ado  Jting  Lake  Superior  ecosystem 
prii  ciples  and  objectives.  EPA  requests 
con  ments  on  all  aspects  of  todays 
pro  )osal,  including:  (1)  A  Vision  for 
Lak  ;  Superior  adopted  by  the  Lake 
Suj  erior  Forum;  (2)  general  objectives; 
(3)  I  iquatic  community  objectives;  (4) 
ten  atrial  wildlife  objectives;  (5)  habitat 
obj  ctives;  (5)  human  health  objectives; 
anc ,  (6)  objectives  for  sustainable 
dev  slopment  In  addition,  EPA  requests 
con  ments  on  the  proposed  framework 
for  leveloping  ecosystem  indicators  for 
Lai  i  Superior. 


The  Ckeat  Lakes  Water  Quality 
Guidance,  when  finalized,  will  establish 
water  quality  criteria  and  goals  to 

grotect  aquatic  Ufa,  wildlife,  and  human 
ealth  in  the  Great  Lakes  Basin.  The 
water  quality  criteria  and  values 
proposed  in  the  Guidance  apply  to  all 
the  ambient  United  States  waters  of  the 
Great  Lakes  System,  regardless  of  the 
source  of  pollutants  to  those  waters.  In 
this  maimer,  the  proposed  water  quality 
criteria  and  values  provide  the  basis  for 
integrating  actions  carried  out  under  the 
range  of  environmental  programs 
available  to  both  Federal,  State  and 
Tribal  regulators  to  protect  and  restore 
the  Great  Lakes  ecosystem.  EPA  intends 
to  use  the  water  qxiality  criteria  and 
values,  when  finalized,  as  indicators  of 
the  health  of  the  Lake  Superior 
ecosystem.  EPA  requests  comments  on 
this  approach. 

Vm.  Management  Strategies  and 
Actions 

A  wide  range  of  actions  are  being 
imdertaken  by  Federal,  Provincial  and 
State  agencies  through  the  Binational 
Program.  These  include  specific  actions 
intended  to  reduce  pollutant  loadings  to 
the  Lake  Superior  System,  and  further 
the  goals  of  zero  discharge.  These 
include: 

•  Implementation  of  a  comprehensive 
pollution  prevention  strategy  for  the 
nine  designated  zero  discharge 
pollutants. 

•  Assessment  and  analysis  of 
financial/economic  tools  and  incentives 
to  encourage  virtual  elimination  and 
sustainable  development  throughout  the 
Lake  Superior  Basin  as  mechanisms  to 
achieve  zero  discharge. 

•  Basinwlde  educational  programs  to 
raise  consumer  consciousness  regarding 
hazardous  wastes  and  the  impact  of 
such  wastes  on  the  water  quality. 

•  Load  reductions  through  existing 
and  expanded  enviromnental  programs 
at  the  Federal,  Provincial  and  State 
levels. 

•  Development  of  specific  procedures 
for  LS-OmW  and  LS-ONRW 
designations  including  candidate  fists  of 
waters. 

•  Invcsiigation  and  remediation  of 
contaminated  sediments  in  targeted 
sites 

•  Public  workshops  and  meetings 
throughout- the  Lake  Superior  Basin  to 
discuss  both  the  proposed  LaMP  and  the 
Binational  Program. 

•  Development  of  a  comprehensive 
monitoring  program  designed  to 
quantiiy  loads  and  identify  sources  of 
critical  pollutants  on  a  priority  basis. 

EPA  Requests  pubfic  comment  on  the 
scope,  adequacy,  and  timing  of  the 
actions  described  in  the  proposed  Lake 
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Superior  LaMP.  EPA  requests  proposals 
or  information  from  the  public  on  local 
actions  to  reduce  loads  of  toxic 
pollutants  to  the  waters  of  Uie  Lake 
Superior  System,  on  any  other  action 
which  may  reduce  loads  of  toxic 
pollutants  to  the  waters  of  the  Lake 
Superior  System,  support  the  zero 
discharge  demonstration  program, 
further  public  participation  uvd 
involvement  in  the  Binational  Program, 
or  in  any  other  way  serve  to  protect  and 
restore  the  Lake  Superior  ecosystem. 

Dated:  February  1, 1994. 
Robert  Springer, 
Acting  Regional  Administrator. 
[PR  Doc  94-3432  Filed  2-14-94;  8:4S  am] 
BUJNacOK 


GENERAL  ACCOUNTINQ  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Thiusday,  February  24, 
1994  bom  9:00  A.M.  to  4:30  P.M.  in 
room  7313  of  the  General  Accounting 
Office,  441  G  St.,  NW..  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Accounting  Liability 
concepts,  (2)  Cost  Accounting  issues 
and  propmed  concepts,  (3)  an 
Accounting  Concepts  draft  paper,  (4)  an 
Entity  and  Display  draft  ED,  and  (5) 
Physical  Property. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  S^aff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
pubUc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young.  Executive  Staff 
Director.  750  First  St.  NE..  room  1001. 
Washington,  DC  20002.  or  call  (202) 
512-7350. 

AutiMrily:  Federal  Advisory  Committee 
Act  Pub.  L  Na  92-463.  Section  10(a)(2).  86 
Stat  770, 774  (1972)  (curmtf  venkm  at  5 
U.S.C  app.  wctioo  10(a)(2)  (1988);  41 CFR 
101-6.1015  (1990). 


Dated:  Frimiaiy  9, 1994. 
Ronald  S.  Yow^. 
Executive  Director. 

[FR  Doc  94-3437  Hied  2-14-94;  8:45  am] 
BIUMQ  COOC  M10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notlcs  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
Division  of  Cancer  Etiology  on  March  3- 
4, 1994.  The  meeting  will  be  held  in 
Building  31,  C  Wing,  Conference  Room 
10,  National  bistitutes  of  Health,  9000 
Ro(±ville  Pike.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  March 
3  and  from  9  a.m.  to  adjournment  on 
March  4  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(cK6),  title  5.  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  noon  on 
March  3, 1994  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  Division 
of  Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosiire  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy.  Ms.  Carolq  A.  Frank, 
Committee  Management  Officer. 
National  CaiKer  Instltute^,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630,  Bethesda,  Maryland 
20892  (301/496-5708)  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members,  upon  request 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  National 
Institutes  of  Health.  Building  31,  Room 
11A06,  Bethesda.  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  Interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell,  (301)  496-6927.  in 
advance  of  the  meeting. 


(Catalog  of  Federal  Dameatic  Assiataace 
Program  Numbers:  93.393,  Cancer  Cbum  and 
Prevention  Research;  93.394,  Cbbobt 
Detection  and  Diagnosis  Reeearcfa;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Reaeardi;  93.397,  Cancer  Ganten 
Support.  93.396,  Caooar  Raseaich  Manpower. 
93.399,  Cancer  Control.) 

Dated:  February  8, 1994. 
Susan  K.  Fetdmaii, 
Coniinittee  Management  Officer.  NDi. 
[FR  Doc  94-3507  Filed  2-14-94;  8:45  am) 
MUMa  coot  4140-01-M 


National  Institute  of  Diabetes  and 
DlgesUvs  and  Kidney  Diseases; 
Meetings  of  the  NsUonat  Kidney  and 
Urologic  Diseases  Advisory  Board  and 
Its  Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Kidney  and  Urologic 
Diseases  Advisory  Board,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  and  its  Subcommittees 
on  March  6-7, 1994. 

The  National  Kidney  and  Urologic 
Diseases  Advisory  board  is  also 
sponsoring  a  National  Workshop  on 
barriers  to  Rehabilitation  of  Persons 
with  End-Stage  Renal  Disease  and 
Chronic  Urinary  Infection  on  March  7- 
9. 

All  meetings  will  be  held,  as  Usted 
below,  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road.  Bethesda. 
Maryland,  and  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Ralph  Bain,  Executive 
Director,  National  Kidney  and  Urologic 
Diseases  Advisory  Board,  1801 
Rockville  Pike,  Suite  500,  Rockville. 
Maryland  20852.  (301)  496-6045.  two 
weeks  prior  to  the  meeting  date.  In 
addition,  his  office  will  provide  a  roster 
of  the  Board  members  and  a  siunmary 
of  the  meetings,  upon  request. 

Name  of  Committee:  National  Kidney  and 
UrologidDiseases  Advisory  Board. 

Date  of  Meeting:  March  7. 1994. 

Open:  1:30  pjn.-3-.30  p.m. 

Agenda:  Discuss  future  activities/1994 
Annual  Report 

Name  of  Committee:  Researcii 
Subcommittee. 

Date  of  Meeting:  March  6-7. 

Open:  March  6-7  p.m.  to  recess;  March  7- 
8  a.m.  to  12  noon. 

Agenda:  Discuss  future  kidney  related 
activities. 

Name  of  Committee:  Heakh  Care  Issues 
Subcommittee. 
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Date  of  Meeting:  March  6-7. 

Open:  March  6-7  p.m.  to  recess:  March  7- 
B  a.m.  to  12  noon. 

Agenda:  Discuss  future  kidney  related 
activities. 

Nationa]  Workshop:  Barriers  to 
Rehabilitation  of  Persons  with  End-Stage 
Renal  Disease  and  Chronic  Urinary  Infection. 

Date  of  Meeting:  March  7-9. 

Open:  March  7-7  p.m.  to  9  p.m.;  March  8- 
8  a.m.  to  recess;  March  9-8  a.m.  to  10  a.m. 

Agenda:  Participants  will  divide  into 
preassigned  workgroups. 

Open:  March  »-lO:30  a.m.  to  adjournment 
(approximately  3:30  p.m.). 

Agenda:  Workgroup  reports  and  general 
discussion. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  February  8, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  94-3509  Filed  2-14-94;  8:45  am] 
BIUJNO  CODE  414»-01-M 


National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sciences  for  March 
1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b{c){4)  and 
552b(c)(6).  Utle  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Office,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda,  Maryland  20892, 
Telephone:  301-496-7301.  FAX:  301- 
402-0224,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 
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Individualls  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
nim:iber,  and  telephone  niunber  are 
listed  below  each  committee. 

Mime  o/Comm/ttee;  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  Carole 
Latker.  Room  9A10,  Westwood  Building. 
Telephone:  301-594-7758. 

Dates  of  Meeting:  March  2. 1994. 

Place  of  Meeting:  Building  3lC.  Conference 
Room  7.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

Open:  March  2.  8  a.m.-9  a.m. 

Closed:  March  2,  9  a.m.-adjoumment. 

Name  of  Committee:  Minority  Access  to 
Research  Careers  Review  Subconmiittee. 

Scientific  Review  Administrator:  Dr. 
Richard  Martinez.  Room  9A18.  Westwood 
Building,  Telephone:  301-594-7803. 

Dates  o/ Meeting:  March  10-12, 1994. 

Place  of  Meeting:  March  10-11, 1994. 
Building  31C.  Conference  Room  7,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892. 

Place  of  Meeting:  March  12, 1994,  Hyatt 
Regency  Hotel,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland  20814. 

Open:  March  10,  8:30  a.m.-9:30  a.m. 

Closed:  March  10. 9:30  a.m.-5  p.m.;  March 
11.  8:30  a.m.-5  p.m.;  March  12.  8:30  a.m.-12 
p.m. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Review  Administrator:  E>r.  Irene 
Glowinski.  Room  9A18,  Westwood  Building. 
Telephone:  301-594-7741. 

Dates  of  Meeting:  March  15. 1994. 

Place  of  Meeting:  5333  Westbard  Avenue 
(TELEPHONE  CONFERENCE),  Room  9A18. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892. 

Open:  March  15. 1  p.m.-l:30  p.m. 

Closed:  March  15. 1:30  p.m.-3  p.m. 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr.  Jean 
Flagg-Newton.  Room  9A13.  Westwood 
Building.  Telephone:  301-594-7708. 

Dofes  of  Meeting:  March  17-18, 1994. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chgse,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

Open:  March  17.  8:30  a.m.-9:30  a.m.. 

Closed:  March  17,  9:30  a.m.-5  p.m;  March 
18.  8:30  a.m.-«djoumment. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859.  93.862.  93.863.  93.880, 
National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health) 

Dated:  February  8. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-3506  Filed  2-14-94;  8:45  am] 
■UINQ  COOE  4140-01-M 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  March 
1994. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  ditelosure  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Conmiittee. 

Contact:  Tanmiye  M.  Cross,  Room  9C-14. 
Parklawn  Building.  Telephone:  301,  443- 
1367. 

Meeting  Date:  March  2-4, 1994. 

Place:  Sheraton  Washington  Hotel,  2500 
Woodley  Road,  NW..  Washington,  DC  20008. 

Open:  March  2, 1994,  9  a.m.-lO  a.m. 

Closed:  March  2, 1994, 10  a.m.-5  p.m.; 
March  3, 1994.  9  a.m.-S  p.m.;  March  4. 1994. 
9  a.m.-adjoumment 

Committee  Name:  Epidemiology  Review 
Committee. 

Contact:  Tammye  M.  Cross,  Room  9C-14, 
Parklawn  Building,  Telephone:  301. 443- 
1367. 

Meeting  Date:  March  7-9.  i»»*. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road.  NW..  Washington,  DC  20015. 

Open;  March  7, 1994,  9  a.ra.-lO  a.m. 

Oosed:  March  7, 1994, 10  a.m.-5  p.m.; 
March  8, 1994.  9  a.m.-5  p.m.;  March  9. 1994, 
9  a.m.-adjoumment. 

Committee  Name:  Behavioral.  Clinical,  and 
Psychosocial  Subcommittee.  Mental  Health 
AIDS  and  Immunology  Review  Committee. 

Contact:  Regina  M.  Thomas,  room  9C-15. 
Parklawn  Building,  Telephone:  301. 443- 
6470. 
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Meeting  Date:  March  8-9. 1994. 

I^ace:  St  James  Hotel.  950  24th  Street 
NW..  Washington.  DC  20037. 

Open:  March  8, 1994. 8:30  a.m.-9  a.m. 

Chaed:  March  8, 1994, 9  a.m.-5  pjn.; 
March  9, 1994,  8:30  8.m.-ad)ourmDent 

Committee  Mcune:  Psychobioiogical, 
Biological,  and  Neurosdence  Subcommittee. 
Mental  Health  AIDS  and  Immunokgy 
Review  Committee. 

Contact:  Rehana  A.  Chowdhury,  Room  9C- 
15.  Parklawn  Building.  Telephone:  301, 443- 
6470. 

Meeting  Date:  March  10-11, 1994. 

Place:  St  James  Hotel.  950  24th  Street, 
NW..  Washington.  EX:  20037. 

Open:  March  10, 1994,  8:30  a.m.-9  a.m. 

Oosed:  March  10, 1994, 9  ajn.-5  pan.; 
March  11, 1994,  8:30  a.m.-adjoumment 

Individuals  who  plan  to  attend  and 
need  special  assisti^Ke,  such  as  sign 
language  interpieUtion  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176.  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282. 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921.  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  February  8, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-3508  Filed  2-14-94;  8:45  am) 
BILUNO  COOC  4140-«M« 


Nationai  Instltiits  ot  Mental  Health; 
Cancellation  Of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 
National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  January  14. 1994  (59  FR 
2414):  The  Services  Research  Review 
Committee,  February  16-18,  1994,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland. 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  February  8, 1994. 
Susaa  K.  Fddmaa, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-3511  Filed  2-14-94;  8:45  ami 
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Dhrislon  of  Reaearch  Grants;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
BehavioTal  and  Neurosciences  Special 
Emphasis  Panel. 


The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(cK6).  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  ibe  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  uirwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants.  Westwood  Building,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications. 

Scientific  Review  Administrator:  Ms.  Carol 
Campbell  (301)  594-7165. 

Date  of  Meeting:  March  14. 1994. 

Place  of  Meeting:  OMNI  Shoreham,  DC. 

Time  of  Meeting:  9  a.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  February  8, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc  94-3510  Filed  2-14-94;  8:45  am) 
BILUNO  COOC  4t40-evM 


Division  of  Research  Grants;  Meetings 

Pursuant  to  PubUc  Law  92^63, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  (kants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  Vkrill  be  closed  in 
accordance  with  the  pro\isions  set  forth 
in  section  552b(cM4)  and  552b(cK6).  Utle 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  vnth  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


The  Office  of  Conunittee 
Management.  Division  of  Re^arch 
Grants.  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  To  Re\iew  Small  Business 
Innovation  Research  Program  Applications 

Scientific  Review  Admirustrator  Dr.  Jane 
Hu  (301)  594-7269. 

Date  of  Meeting:  March  7. 1994. 

Place  of  Meeting:  Holiday  inn  Che\-y 
Chase.  MD. 

Time  of  Meeting:  8:30  a.m. 

Scientific  Review  Administrator:  Dr.  Joseph 
Kimm  (301)  594-7257. 

Date  of  Meeting:  March  28. 1994. 

Place  of  Meeting:  Hyatt  Regency.  Bethesda, 
MD. 

Time  of  Meeting:  9  a.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  93.306.  93.333,  93.337,  93.393- 
93.396.  93.637-93.844,  93.846-93^78. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  February  8. 1994. 
Sums  K.  Feldman, 
Committee  Management  Officer.  NBi. 
[FR  Doc.  94-3512  Filed  2-14-94;  8:45  am] 
BIUJNO  COOC  4140-01-M 


Prospective  Grant  of  Co-Exclusive 
License:  Type  Alpha  Platotot-Dertved 
Growth  Factor  (PDGF)  Receptor  Gene 

agency:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  co-exclusive  world-wide 
license  to  practice  the  invention 
embodies  in  U.S.  Patent  Applications 
SN  07/308.282  and  SN  07/915.884.  both 
enUtled  "Type  Alpha  Platelet-Derived 
Growth  Factor  Receptor  Gene"  to 
Targeted  Genetics  Corporation,  of 
Seattle.  Washington.  The  f)atent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  license  will  l>e 
royalty-bearing,  will  comply  with  the 
terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7,  and  is  expected  to  be 
co-exclusive  with  one  other  party,  COR 
Therapeutics.  Inc.  h  is  anticipated  that 
this  license  will  be  limited  to  gene 
therapy  treatment  of  cardiovascular 
disease.  PubUcation  of  this  notice 
should  be  considered  a  modification  of 
an  earlier  notice  "Prospective  Grant  of 
Exclusive  License:  Type  Alpha  Platelet- 
Derived  Growth  Factor"  (Vol.  58.  No. 
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16.  Wednesday,  January  17, 1993,  page 
6287). 

This  prospective  co-exclusive  license 
may  be  granted  unless,  within  60  days 
from  the  date  of  this  published  notice, 
NIH  receives  written  evidence  and 
argument  that  establishes  that  the  grant 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
^and  37  CFR  404.7.  The  patent 
^plication  describes  novel  DNA 

lents  that  encode  platelet-derived 
3wth  factor  (PDGF)  receptors  that  may 
b^  useful  in  therapies  for  conditions 
iflyolving  abnormal  processes  involving 

iFtuid  its  receptors.  In  particular, 
}ioassay\methods  for  detecting  the 
'  expression  of  genes  related  to  these 
^  DNA  segments  are  effective  in  the 
identification  of  various  classes  of 

lor  cells,  genetic  defects  in 
cbnnective  tissue  growth,  or  in  the 
healing  response. 

AD&RESSES:  Requests  for  a  copy  of  this 
patent  appUcation,  inquiries,  comments 
andjother  materials  relating  to  the 
comemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  Box  OTT,  Bethesda.  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  license. 
Only  written  comments  and/ or 
applications  for  a  license  which  are 
received  by  NIH  within  sixty  (60)  days 
of  this  notice  will  be  considered. 

Dated:  February  7. 1994. 
Donald  P.  Qiristoferson, 

Acting  Director.  Office  of  Technology 

Transfer 

IFR  Doa  94-3505  Filed  2-14-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  th«  Secretary 

Privacy  Act  of  1974 — Revision  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  a  notice  describing  a 
Departmentwide  system  of  records 
managed  by  the  Office  of  Information 
Resources  Management.  Except  as  noted 
below,  all  changes  are  editorial  in 
nature,  clarify  and  update  existing 
statements,  and  reflect  organization, 
address  and  other  miscellaneous 
administrative  revisions  which  have 
occurred  since  the  previous  publication 


of  the  material  in  the  Federal  Register. 
Tl  e  notice  being  revised,  which  is 
published  in  its  entirety  below,  is: 
'"Oelephone  Call  Detail  Records — 
In  erior,  DOI-36,"  previously  published 
or  November  9, 1988  (53  FR  45394)  as 
"I  iterior,  Office  of  the  Secretary-36." 

n  this  notice,  the  existing  system 
ns  me  has  been  revised  to  more 
ad  »quately  convey  the  Departmentwide 
ex  ent  of  the  scope-of-system  coverage. 
A(  ditionally,  the  existing  system 
lo  ation  statement  and  the  existing 
sy  item  managers)  and  address 
St)  tement  are  revised  to  reflect  changes 
in  addresses  of  system  managers,  and 
th  i  existing  retention  and  disposal 
sti  tement  has  been  revised  to 
in  :orporate  the  Department's  approved 
re  :ords  management  plan  for  this 
sy  item. 

Since  these  changes  do  not  involve 
an  /  new  or  intended  use  of  the 
in  brmation  in  the  system  of  records,  the 
nc  tice  shall  be  effective  on  publication 
in  the  Federal  Register  (February  15, 
IS  94).  Additional  information  regarding 
th  s  action  may  be  obtained  from  the 
D<  partmental  Privacy  Act  Officer,  Office 
of  the  Secretary.  Office  of 
Administrative  Services.  1849  "C" 
St  -eet  NW.,  Mail  Stop  5412  MIB, 
W  ishington.  DC  20240.  telephone  (202) 
2C  8-6045. 

)ated;  February  8, 1994. 
AJ  >ert  C  Camacho, 
Di  -ector.  Office  of  Administrative  Services. 

IN  rERIOR/DCM-36 

SV  STEM  NAME: 

Telephone  Call  Detail 
R<  cords  Interior,  DOI-36. 

Si  STEM  LOCATXM: 

1)  U.S.  Department  of  the  Interior, 
O  fice  of  Information  Resources 

W  magement,  Telecommimications 
S  stems  Division,  m.s.  7355, 1849  C  St. 
N  V,  Washington,  DC  20240. 

2)  U.S.  Geological  Survey, 

In  brmation  Systems  Division,  m.s. 
7;  55, 1849  C  St.  NW,  Washington.  DC 
2(  240. 

2)  U.S.  Geological  Survey, 
In  brmation  Systems  Division,  m.s  809, 
8(  9  National  Center,  Reston.  Virginia 
2;  092. 

(3)  Offices  of  Bureau  System 
\  anagers. 

[4)  Bureau  offices  nationwide. 

C^  rSGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  Department, 
bi  ireau/office.  and  contractor 
ei  iployees)  who  make  long  distance 
te  ephone  calls  and  individuals  who 
n  :eive  long  distance  telephone  calls 


placed  from  or  charged  to  DOI 
telephones. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Records  relating  to  the  use  of  DOI 
telephone  systems  to  place  long 
distance  calls;  records  indicating 
assignment  of  telephone  numbers  of 
employees;  and  records  relating  to  the 
location  of  telephones. 

Note:  Records  of  telephone  calls  made  to 
the  Department's  OfHce  of  Insf)ector  General 
Hotline  number  are  excluded  from  the 
records  maintained  in  this  system  pursuant 
to  the  provisions  of  5  U.S.C,  Appendix  3 
Section  7(b]  (Inspector  General  Act  of  1978). 

AUTNORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  1348(b),  which  prohibits 
agencies  from  using  appropriated  fimds 
to  pay  for  personal  calls;  44  U.S.C.  3101, 
which  authorizes  agencies  to  create  and 
preserve  records  documenting  agency 
organizations,  functions,  procedures 
and  transactions;  and  43  CFR  201- 
38.007,  which  limits  the  use  of 
Government  telephone  systems  to  the 
conduct  of  official  business. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGOfliES  OF  tJSERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  within  the  Department  of 
the  Interior  may  be  made  to  employees 
of  the  Department  to  determine 
responsibility  for  long  distance 
telephone  calls,  and  to  resolve  disputes 
and  facilitate  the  verification  of 
discrepancies  relating  to  the  billing, 
payment,  or  reconciliation  of  telephone 
operational  or  accountability  records. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To 
representatives  of  a  telecommunications 
company  providing  telecommimications 
support  to  permit  the  servicing  of  the 
account;  (2)  To  representativer.  of  the 
General  Services  Administration  or  the 
National  Archives  and  Records 
Administration  to  conduct  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 
(3)  To  the  U.S.  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  aiiticipated  litigation  or 
has  an  interest  in  such  Utigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (4)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
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foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  Ucense;  (5)  To  a 
Federal  agency  that  has  requested 
information  necessary  or  relevant  to  the 
hiring,  firing,  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  contract,  license,  grant  or 
other  benefit,  but  only  to  the  extent  that 
the  information  disclosed  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the.  matter;  and  (6)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ  AND  ACCESSING,  RETAINING  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Official  records  are  stored  in 
electronic  form  (at  the  U.S.  Geological 
Survey.)  Paper  reference  copies  of 
official  records  are  stored  in  file 
cabinets. 

RETRtEVABIUTY: 

Records  are  retrieved  by  employee 
name,  telephone  niunber,  identification 
number,  or  by  accoimt  code. 

SAFEGUARDS: 

Access  to  the  records  is  limited  to 
Departmental  employees  who  have  an 
official  need  to  use  the  records  in  the 
performance  of  their  duties.  Records  are 
stored  in  a  controlled  area  and 
maintained  with  safeguards  meeting  the 
requirements  of  43  CFR  2.51  for 
computer  and  paper  records.  Automated 
records  are  protected  from  unauthorized 
access  through  password  identification 
procedures  and  other  system -based 
protection  methods. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  National  Archives 
and  Records  Administration's  General 
Records  Schedule  12.  Item  4.  official 
(electronic)  records  are  retained  for 
three  (3)  years  and  then  destroyed. 
Paper  reference  copies  are  destroyed 
when  no  longer  needed  or,  if  not  before, 
when  three  (3)  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Chief.  Telecommunications 
Systems  Division.  Office  of  Information 
Resources  Management,  m.s.  7355  MIB, 
1849  C  St.  NW.,  Washington  ,  DC  20240. 

(2)  Chief,  Information  Systems 
Division,  U.S.  Geological  Survey,  m.s. 
809,  809  National  Center,  Reston, 
Virginia  22092. 

(3)  a.  Teleconununications  Manager, 
Office  of  FaciUties  Management,  Bureau 


of  Indian  A&irs,  P.O.  Box  1248. 
Albuquerque,  New  Mexico  87103. 

b.  Chief,  Branch  of 
Telecommunications,  Biueau  of  Land 
Management,  m.s.  1620-L.  1620  L  St. 
NW.,  Washington,  DC  20236. 

c.  Telecommunications  Manager, 
Property  and  General  Services,  Bureau 
of  Mines,  m.s.  2150,  810  7th  St.  NW.. 
Washington,  DC  20241. 

d.  Telecommunications  Manager, 
Bureau  of  Reclamation,  Denver  Federal 
Center,  m.s.  D-7140,  P.O.  Box  25007. 
Denver.  Colorado,  80225. 

e.  Telecommunications  Manager,  U.S. 
Fish  and  Wildfife  Service.  IRM/TFO, 
P.O.  Box  25207,  Denver,  Colorado 
80225. 

f.  Chief,  Branch  of 
Telecommunications  Services,  U.S. 
Geological  Survey,  m.s.  809,  809 
National  Center.  Reston,  Virginia  22092. 

g.  Chief,  Safety  and  FaciUties 
Management  Branch,  Minerals 
Management  Service,  381  Elden  Street 
(MS  2000).  Hemdon.  Virginia  22070. 

h.  Telecommimications  Manager. 
Information  and  Telecommunications 
Division,  National  Park  Service,  m.s 
270.  P.O.  Box  37127,  NW..  Washington. 
DC  20013-7127. 

i.  Telecommunications  Administrator. 
Office  of  Inspector  General,  m.s.  124 
SIB,  1849  C  St.  NW.,  Washington,  DC 
20240. 

j.  Chief,  Branch  of 
Telecommunications  Management, 
Office  of  Administrative  Services,  Office 
of  the  Secretary,  m.s.  1445  MIB.  1849  C 
St.  NW..  Washington,  DC  20240. 

k.  Telecommunications  Manager, 
Office  of  Surface  >lining  Reclamation 
and  Enforcement,  m.s.  10  SIB.  1849  C 
St.  NW.,  Washington,  DC  20240. 

NOTIFICATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  appropriate  -System  Manager.  The 
request  shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  appropriate  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.63. 

CONTESTINQ  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  appropriate 
System  Manager.  The  request  shaU  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.71. 


RECOtte  SOUWCt  CATEOORCT. 

Telephone  assignment  records,  call 
detail  Ustings,  and  results  of 
administrative  inquires  relating  to 
assignment  of  responsibiUty  for 
placement  of  specific  long  distance 
calls. 

[FR  Doc.  94-3498  Filed  2-14-94;  8:45  am) 
saiiNO  CODE  4»e-nH 


Bureau  of  Land  Managemant 

[CO-«20-04^1 20-03;  COC  54623] 

Colorado;  Notica  of  invitation  for  Coal 
Exploration  Ucansa  Application. 
Coinaoi  inc. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Consol  Inc.,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Gunnison  County,  Colorado: 

T.  13  S..  R.  90  W..  6th  P.M. 
Sec.  11,  lots  9.  and  12: 
Sec.  12,  lots  7  to  9,  inclusive,  and 
NWV4SWV4. 

The  area  described  contains  approximately 
221.89  acres. 

The  apphcation  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54623  at  the  Bureau 
of  Land  Management  (BLM).  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215,  and  at  the 
Montrose  District  Office.  2465  South 
Townsend  Avenue.  Montrose.  Colorado 
81401. 

Written  Notice  of  Intent  to  participate 
should  be  addressed  to  the  attention  of 
the  following  persons  an  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register: 

James  E.  Edwards.  Jr.,  Chief,  Branch  of 
^Mining  Law  and  SoUd  Minerals, 
Colorado  State  Office.  Bureau  of  Land 
Management.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215  and 

Randy  B.  Stockdale,  Consol  Inc..  Central 
Shop.  Second  Floor.  P.O.  Box  159. 
Pinckneyville.  Illinois  62274. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 
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Dated:  Ftibniary  3. 1994. 

Chief.  Branch  ofJiSmmg,  Lomond  Solid 

Minervk. 

(FR  Doc.  94-3407  Filed  2-14-94:  «:45  amj 

BItUNO  OOCC  W»0  M  M 

[MT-020-(H-4120-O1 ;  mu  88WT] 

Availability  of  Draft  Environmental 
impact  Statement  for  Western  Energy 
Company^  Coal  LaaseApplicalian 
(MTM  80697)  and  Request  for  Public 
CommeiM;  f 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

action;  Notice. 

summary:  The  Bureau  of  Land 
Management,  Miles  Qty  District, 
Powder  River  Resource  Area  OfEce  has 
produced  a  draft  environmental  impact 
statement  {EIS)  for  the  Western  Energy 
Company  Federal  Coal  Lease 
Application  MTM  80697.  By  this  notice 
the  public  is  informed  that  the  draft  EIS 
is  available,  and  that  interested 
individuals  may  obtain  copies  by 
request.  Notice  is  also  given  that  pubhc 
meetings  will  be  held  on  Monday. 
March  7, 1994,  at  the  Dull  iCnife  College. 
Lame  Deer,  Montana,  and  on  Tuesday, 
March  8. 1994,  at  the  Bicentennial 
Library  of  Cdstrip.  Montana. 

This  envirormiental  impact  statement 
addresses  the  socioeconomic  and 
environmental  impacts  that  would 
likely  resuh  from  leasing  these  federal 
coal  lands,  the  cumulative  impacts  of 
the  coal  lease  application,  and  the 
irreversible  and  irretrievable 
commitment  of  resources  involved  with 
this  action.  The  environmental  impact 
statement  provides  a  sound  basis  for 
public  review,  decisionmaking,  and  is 
in  compliance  with  the  National 
Environmental  Policy  Act. 

On  January  29, 1992,  the  Western 
Energy  Company  filed  a  coal  lease 
application  (M1^  80697)  for  federal 
coal  resoiirces  within  the  Powder  River 
Coal  Production  Region  in  conjunction 
with  their  existing  mine  near  Colstrip. 
Montana.  The  company  holds  existing 
federal  coal  leases  in  this  area  and  has 
been  mining  since  1968.  This  coal  lease 
application  was  filed  with  the  Bureau  of 
L^d  Management,  the  administrative 
agency  for  federal  minerals. 

In  accordance  with  43  CFR  3425  and 
the  Powder  River  Regional  Coal  Team 
Operational  Guidelines  for  Coal  Lease- 
by-Applications,  management  decided 
to  prepare  an  environmental  impact 
statement  using  the  following  rationale: 
1.  Concern  over  the  cultural,  religious, 
and  spiritual  values  of  the  Northern 


Ch(  yenoe  and  Crow  Treses  that  may  be 
ass(  iciated  with  these  lands. 

2  The  Bureau  of  Land  Mffliagemeitf 's 
trui  t  Tespaii«bility  to  the  Tribes  to 
ins;  ire  that  the  socioeconomic  impacts, 
as  1  irell  as  the  cultural,  religious,  and 
spii  itual  values  are  fully  addressed. 

3  Conoetms  that  these  values  and 

oth  as  could  not  be  fully  addressed  with 
an  I  snvironmental  assessment 

4  Concern  expressed  by  the  public  at 
SCO  ping  meetings  an'd  from  telephone 
calls  regarding  cultural  and  hydrology 
issaes,  and  the  opinion  that  an 
environmental  impact  statement  was 
nei 


sary  to  address  these  issues. 
The  amount  of  work,  scope,  and 
effirt  needed  to  docimient  the 
environmental  analysis  process. 

The  land  included  in  coal  lease 
apflication  (MTM-80697)  is  located  in 
Ro  lebud  County.  Montana, 
ap  iroximately  10  miles  west  of  Colstrip, 
M(  ntana.  and  is  described  as  follows: 

Pri  icip^  Meriduui.  Montana 

T  '  N.  R.  39  E 

J  BC.  2.  SVrNWv;..  NViNE'ASE'A. 
T.     N..  R.40E.. 

J  ec.  6.  lots  1.  2, 3,4.  SVzNVi,  SVi; 

J  ec.  8.  E>A.  NV2NWV4; 

J  ec  14.  S»/iSWV«,  SEV«. 
T.   ;N..R.40E.. 

jec.  32.«I1. 

lie  2,061  acre  tract  contains  an 
es  imated  35.6  million  tons  of 
re<  overable  reserves.  The  lands 
in'  olved  are  all  private  surface/federal 
CO  il  lands  wtfliin  Area  C,  except  for  one 
pa  "cel  in  Area  B. 

EP  -ECnVE  DATE:  Written  comments  will 
be  accepted  through  April  25, 1994. 
PiJbUc  meetings  will  be  held  at  the 

3 lowing  locations  and  times: 
I.  Monday.  March  7, 1994;  Dull  Knife 
liege  Auditorium,  Lame  I3eer, 
Montana,  from  7-9  p.m. 

I.  Tuesday,  March  8, 1994; 
Q  nference  Room  of  the  Bicentennial 
Li  jraiy  of  Colstrip,  415  Willow  Avenue, 
Q  Istrip,  Montana,  from  7-9  p.m. 
H  R  FURTHER  INFORMATION  CONTACT: 
W  iry  Alice  Spencer,  BLM  Powder  River 
Ri  source  Area,  Miles  City  Plaza,  Miles 
C  ty.  Montana  59301,  406-232-7000  or 
T  )D  406-232-1Q39. 
St  PPLEMEMTARY  INFORMATION:  Western 
Energy  Company  is  lessee  and  operator 
ol  several  federal  coal  leases  at  the 
R  tsebud  Mine  near  Colstrip,  Mtmtana. 
T  le  area  applied  for  is  within  an 
ej  isting  approved  life-of-mine  plan, 
w  ith  the  exception  of  a  portion  of 
s<  ction  14  in  T.  1  N..  R.  40  E..  which 
is  included  within  the  Area  B  extension 
n  ine  appUcatioD  now  under  final  stages 
o  review  by  the  Montaoa  Department  of 
S  ate  Lands  and  the  Office  of  Stirfaoe 
N  ining. 


No  additicnal  e}q)loration  and/or 
exploratory  drilling  is  anticipatfed  for 
these  areas  prior  to  leasing.  Exploration 
and  drilling  was  conducted  in  the  1980 
to  1985  era  in  preparation  for  the 
submittal  of  thie  Area  C  amendment 
permit  ^plication  and  the  Area  B 
extension  permit  appUcation. 

The  mining  production  sequence  for 
the  proposed  lease  tracts  will  l>e 
incorporated  into  the  existing  mine  plan 
for  Area  C  and  the  proposed  mine  plan 
for  Area  B  extension. 

Three  alternatives  are  addressed  in 
the  environmental  impact  statement: 
.  Alternative  l^'referred  (Proposed 
Action) — ^Lease  the  2.061  acres  of 
federal  coal  lands  to  Western  Energy 
Company  as  applied  for  in  the  coal  lease 
application. 

Alternative  2 — (No  action) — Reject  or 
deny  the  coal  lease  application.  The 
federal  coal  lands  would  not  be  offered 
for  lease. 

Alternative  3 — (Cultural  Resource 
Avoidance) — ^The  coal  lease  application 
would  be  partially  approved.  Two 
cultural  properties  vdth  values  as 
traditional  cultural  properties  and  sites 
with  intangible  spiritual  attributes 
would  be  avoided  by  excluding  federal 
coal  lands  in  and  arotmd  these  two  sites 
from  the  coal  lease  application. 

Under  Alternatives  1  and  3.  the  coal 
lease,  as  described  in  the  respective 
alternative,  would  be  offered  imder  a 
competitive  bid  process  with  the  tease 
going  to  the  highest  qualified  bidder  for 
the  prospective  coal  lease. 

For  Anemative  1— Preferred 
(Proposed  Action) — ^The  Bureau  of  Land 
Management  would  offer  a  lease  sale  for 
2,061  acres  of  federal  coal  reserves  as 
applied  for  in  the  coal  lease  application. 
Assuming  Western  Energy  Company  is 
the  successful  bidder  for  this  lease; 
these  lands,  which  are  incorporated  into 
the  company's  existing  mine  plans, 
would  be  mined  accordingly.  Of  the 
2,061  acres  offered  for  lease,  914  acres 
would  be  mined  and  1 ,327  would  be 
disturbed.  Approximately  734  acres 
would  not  be  disturbed.  Additional 
mitigation  measures  for  traditional 
lifeway  values,  such  as  a  160-foot  buffer 
zone  to  protect  cultural  properties, 
planting  trees  to  screen  the  cult\iral 
properties  from  intrusions,  or  removal 
of  the  petroglyph  panels  could  be 
incorporated  as  special  stipulations  to 
the  lease  and  amended  to  the  existing 
mine  plan  permit. 

For  Altematrve  2 — (No  Action)— The 
Bureau  of  Land  Management  would 
deny  or  reject  the  coal  lease  application. 
The  federal  coal  lands  would  not  be 
offered  for  lease  at  this  time.  The 
Western  Energy  Company  would 
continue  mining  other  federal,  sta^.  anc 
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private  coal  lands  instead.  Impacts 
associated  with  mining  these  federal 
coal  lands  would  be  avoided  and  shifted 
to  the  other  federal,  state,  and  private 
coal  lands  that  Western  Energy 
Company  would  mine.  The  federal  coal 
lands  in  this  appUcation  would  Ukely  be 
bypassed  for  mining. 

For  Alternative  3 — (Cultural  Resource 
Avoidance) — ^The  coal  lease  application 
would  be  partially  approved.  Two 
cultural  properties  in  T.  2  N.,  R.  40  E., 
section  32,  which  have  values  as 
traditional  cultural  properties  and  sites 
with  intangible  spiritual  attributes 
would  be  avoided  by  excluding  70  acres 
of  federal  coal  lands  in  and  around 
these  two  sites  from  the  coal  lease 
application.  Since  it  would  not  be 
feasible  to  mine  other  areas  in  a  strip 
mine  operation,  a  total  of  152  acres  and 
6.5  million  tons  of  recoverabte  coal 
reserves  would  be  excluded.  Existing 
approved  mitigation  measures  which 
were  included  as  part  of  the  mine  plan 
permits  by  the  Montana  Department  of 
State  Lands  and  special  coal  lease 
stipulations  would  apply,  and  Western 
Energy  Company  would  be  required  to 
comply  with  these  mitigation  measures. 

Dated:  February  3. 1994. 
Robert  H.  Ljiwton, 
State  Director. 

(FR  Doc.  94-3497  Filed  2-14-94;  8;45-ain] 
BILUNQ  CODE  4310-OH-M 


[CA-010-01-^10;  CA  31772;  4-00160- 
GP4-01O-00q 

Realty  Action;  Recreation  and  Public 
Purposes  (RAPP)  Act  Classification; 
Califomia 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  lands  in 
Kem  County,  Califomia  have  been 
examined  and  foimd  suitable  for 
classification  for  lease  or  conveyance  to 
the  South  Fork  Union  School  District 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.). 

Mount  Diablo  Meridian 

T.  26  S.,  R.  34  E., 
Sec.  24:  SEV4  SEV4 
Containing  40  acres. 

AP  #426-072-37  to  426-072-44  and  AP 
•  426-072-53  to  426-072-60 

The  South  Fork  Union  School  District 
has  filed  an  application  for  lease  with 
the  option  to  purchase  a  40-acre  parcel 
of  public  land  to  construct  a  new  school 
campus.  The  school  will  house  a  1.000- 
student  facility  for  children  attending 


Grades  K-8  within  the  South  Fork 
Union  School  District. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the  United 
States;  Act  of  August  30, 1890  (26  Stat.  391; 
43  U.S.C  945). 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the  minerals. 

4.  All  valid  existing  rights  documented  on 
the  official  public  land  recdrds  at  the  time  of 
lease/patent  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines  appropriate  to 
ensure  public  access  and  proper  management 
of  Federal  lands  and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Caliente  Resource  Area. 
4301  Rosedale  Highway,  Bakersfield, 
Califomia. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  pubUcation'of  this  notice,  until 
April  1, 1994  interested  persons  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Area 
Manager,  Caliente  Resource  Area  Office, 
4301  Rosedale  Highvay,  Bakersfield, 
CA  93308. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  school 
campus.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 


diredly  related  to  the  suitability  of  the 
land  for  a  school  campus^^ 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  December  14. 1993. 
James  Wesley  Abbott, 

Caliente  Resource  Area  Manager. 

(FR  Doc  94-18  Filed  2-14-94;  8:45  am] 

WLUNQ  COOC  4310-I»-M 

Bureau  of  Land  RHanagement 

[CA-010-03-4332-01: 4-0014&-QP4-01&- 
007] 

Temporary  Vehicle  Use  Restriction 
Order  for  Caliente  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  temporary 
vehicle  use  restriction  in  the  Case 
Mountain/Milk  Ranch  Peak 
Management  Area  within  Tulare  County 
in  the  Caliente  Resource  Area, 
Bakersfield  District,  Califomia. 

SUMMARY:  This  emergency  action 
restricts  vehicle  use  on  BLM- 
administered  public  land  in  the  Case 
Mountain/Milk  Ranch  Management 
Area  due  to  the  acquisition  of  public . 
lands  which  have  yet  to  be  addressed  in 
a  Resource  Management  Plan.  Vehicle 
use  on  roadways  is  restricted  to 
"Administrative  Access  Only"  and  shall 
be  limited  to  persons  specifically 
designated  by  the  Area  Manager  to  drive 
on  said  roadways.  The  public  lands 
affected  by  this  category  of  road  closure 
are  located  in  portions  of  S>/^SV^ 
Section  9;  NEV4,  SEV«NWV4,  S»/i 
Section  16;  NE'ASW'ANEV*. 
S'/jSWV4NEV4,  SEV4SEV4NWV4. 
N»/itSWV4.  SEV4SWV4.  SEV4  Section  17. 
all  in  Township  17  South,  Range  29 
East,  Mount  Diablo  Base  and  Meridian, 
in  the  County  of  Tulare,  State  of 
Cahfomia.  lliis  restriction  will  apply 
from  the  date  of  publication  in  the 
Federal  Register  and  remain  in  effect 
untfl  an  amendment  thereof  or  until 
publication  of  a  Resource  Management 
Plan  which  adequately  addresses  public 
access  on  these  lands. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  road  closure  is  intended  to 
control  vehicle  use  on  public  lands  for 
protection  of  the  Sequoia  Redwood 
grove,  the  maintenance  of  the  critical 
winter  range  of  deer,  and  fuels 
management.  Authority  for  this 
restriction  order  is  corrtained  in  CFR 
Title  43,  Chapter  II,  83b4.1(a). 


DATES:  TUs  order  will  be  eSiective  on 
February  15, 1994. 
FOR  fUmrHERWTORMATION  CONTACT: 
James  Abbott.  Caliente  Resomce  Area 
MoiugBr,  Caliente  Resource  Area, 
Bureau  at  Land  Management  4301 
Rosedale  Highwff^,  Bakersfield, 
California  93308;  (805)  861-4236. 

Dated:  January  31, 1994. 
James  Weaiey  Abbot, 

Caliente  Resource  Area  Manager. 

(FR  Doc.  94-3128  Filed  2-14-94;  8:45  am] 

WLUNQ  CODC  «31<M0-M 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Arizona  Cliff  rose  for  Review 
and  Continent 

agency:  Fish  and  Wildlife  Service, 

Iirterior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  133.  Fish  and  WildUfe 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Arizona  chf&ose 
{PuTshia  subintegra),  which  the  Servioe 
listed  as  an  endangered  species  on  May 
29,  1984  (49  FR  22329).  The  plant, 
Arizona  clifErose,  is  known  only  from 
four  disjunct  populations  that  occur  on 
the  northern  edge  of  the  Sonoran  Desert 
in  Central  Arizona.  All  four  populations 
are  found  within  a  total  distance  of  200 
miles.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
18, 1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildhfe  Service.  3616  West  Thomas 
Road,  suite  6,  Hioenix,  Arizona  85019. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  State  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
pubhc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Rutman,  U.S.  Fish  and  WildUfe 
Service  Botanist;  telephone  (602)  379- 
4720,  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Backgreoid   - 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
-.vhcre  it  is  again  a  secure,  self- 


si  staining  member  of  its  ecosystem  is  a 
p:  imary  goal  of  the  U.S.  Tisb  and 
^  ildUfe  Service's  endangered  species 
pi  ogram.  To  help  guide  tibe  recoveiy 
ei  brt.  the  Serrice  is  working  to  prepare 
re  :x)very  plans  for  most  of  the  listed 
SI  ecies  native  to  the  United  States. 
Ri  icovery  plans  describe  site-specific 
m  magement  actions  considered 
ni  cessary  for  conservation  and  siuvival 
of  the  species,  establish  ot^ectives  and 
'  mpasurable  criteria  for  the  recovery 
le  irels  for  downlisting  or  delistii^ 
SI  edes,  and  estimate  time  and  cost  for 
in  Lplementing  the  recovery  measures 
n(  eded. 

The  Endangered  Species  Act  of  1973 
U  ct).  as  amended  (16  U.S.C.  1531  et 
St  q.)  requires  the  development  of 
re  :overy  plans  for  listed  species  unless 
SI  ch  a  plan  would  not  promote  the 
c(  nservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
11  68  requires  that  puhHc  notice  and  an 
oj  portunity  for  public  review  and 
cc  mment  be  provided  during  recovery 
pi  an  development  The  Service  vwD 
cc  nsider  all  information  presented 
di  iring  a  public  comment  prior  to 
aj  proval  of  each  new  or  revised 
recovery  plan.  The  Service,  and  other 
Ft  deral  agencies,  will  take  these 
cc  mments  into  account  in  the  course  of 
in  lplementing  approved  re<x>veiy  plans. 

The  Arizona  cliffrose  iPurshia 
SI  binteqra)  is  a  rare  edaphic  endemic, 
ro  itricted  to  nutrient  deficient 
calcareous  soils  in  central  Arizona.  The 

5junc:t  distribution  of  this  species  is 

ique.  No  other  plant  species  occurs 
oiily  in  the  same  four  sites  as  the 

izona  cliftose.  Each  population  has 
ui  lique  biological/ecological 
cl  aracteristics  and  is  faced  with  a 
VI  riety  of  direats.  These  threats  include: 
H'  estock.  wildlife,  and  burro  grazing; 
m  ineral  exploration  and  development; 
cc  nstruction  and  maintenance  of  roads 
ai  d  utility  right-of-ways;  recseaticm; 
p<  or  reproduction;  off-road  vehicJe  use; 
m  sanization;  pesticndes;  and 
in  imdaticQ.  The  relative  importance  of 
ei  ch  thieet  varies  among  the  four 
pi  pulations.  The  recovery  plan 
a(  dresses  each  population  as  an 
is  ili\idual  recovery  unit,  believed 
™  oessary  for  the  survival  and  recovery 
ol  the  species. 

The  Arizona  cliffrose  recovery  plan 
h)  s  been  reviewed  by  the  appropriate 
S<  Tvi(x  staff  in  Region  2  and  selected 
e>  perts  on  the  biology  of  the  species. 
T  e  plan  will  be  finalized  and  approved 
fa  lowing  incorporation  of  commits 
ai  d  materials  received  during  this 
a  mment  pericxi. 


Public 


Selicited 


The  Service  solicits -written  oomnents 
on  the  recovery  plan  described.  AD 
comments  received  by  the  date  specified 
^ove  «nll  be  oonsideied  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  £ar  this  action  is  section  4'Q 
of  the  Endangered  Species  Act,  16  U.S.C 
1533  (f). 

Dated:  February  2, 1994. 

lafaaG.SofBB, 

Regional  IXreetar. 

[FR  Doc  94-3468  Filed  2-14-04;  8:45  am] 

BILUNC  OOOE  43ia-«S-lt 


N^ional  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Ncmiinaticms  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  5, 1994.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  die  significance  of  these 
prop>erties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  March  2. 1994. 
Patrick  Andnu,  • 

Acting  Chief  of  Registration,  National 
Register. 

AUCANSAS 

Izard  County 

Pine  Ridge  School  Building  (Public  Schools 
in  the  Ozarks  MPS),  Izard  Co.  Rd.  237  W 
of  Brockwell,  Brockwell  vicinity,  94000161 

Lincoln  County 

Lincoln  County  Courthouse.  3flO  S.  Drew  St., 
Star  aty,  94000141 

Pulaski  County 

Boaz,  Bishop  Hiram  A.,  House,  22  Armistead 
Rd..  Little  Rock,  94000142 

Washington  County 

Bank  of  Fayetteville  Building.  Old.  100  W. 

Center  St.,  Fayetteville.  94000144 
Bean  Cemetary,  N.  side  US  62,  about  2.2  mi. 

W  of  the  jet.  with  AR  45.  Lincohi, 

94000152 
Cane  Hill  Battlefield,  Area  surrounding  AR 

45  and  Co.  Rds.  291.  8.  284,  and  285.  Cane 

Hill  vidnity,  94000132    ' 
Twin  Bridges  Historic  District.  (Historic 

Bridges  of  Arkansas  MPS).  Washington  Co. 

Rd.  3412  across  unnamed  cr.  and  Old 

Washington  Co.  Rd.  11  across  Baron  Fork. 

Mcjnow  vicinity,  94000162 

COLOKADO 
OenTBT  County 
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Larimer  Square  Historic  District  (Boundary 
Increase),  1404  Larimer  St.,  Denver. 
94000143 

FLOSIDA 

Palm  Beach  Goonty 

Boynton  Scho<A.,  141  E.  Ocean  Ave..  Boynton 
Beach, 94000139 

Polk  County 

Centra/  CramaHtr  School,  Old  (Haines  City 

MPS).,  801  Ledwith  Ave.,  Haines  City. 

94000160 
Downtown  Haines  City  Commercial  District 

(Haines  City  MPS),  Roughly  bounded  by 

Hinson  and  Ingraham  Aves.,  and  by  4th 

and  7th  Sts.,  Haines  City,  94000150 
Haines  City  National  Guard  Armory.  Old 

(Haines  City  MPS),  226  S.  6th  St..  Haines 

City.  94000158 
Polk  Hotel  (Haines  City  MPS).  800-810 

Hinson  Ave.,  Haines  Qty,  94000151 
St.  Mark's  Episcopal  Church  (Haines  City 

MPS).  102  N.  9th  St..  Haines  Qty. 

94000159 

GEORGIA 
Richmond  County 

Tubman  High  School,  1740  Walton  Way. 
Augusta.  94000154 

IDAHO 

FreBMMit  County 

Big  Falls  Inn,  W  bank  of  Henrys  Fork  at 
Upper  Mesa  Falls  in  Targhee  NF.  Island 
Park  vicinity,  94000131 

KEhJTlKXY 

Jefiferson  County 

Clifton  Historic  District  (Boundary  Increase) 
(Louisville  and  fefferson  County  MRA), 
Roughly  bounded  by  CSX  RR  tracks.  Ewlng 
Ave.  alley,  1-64  and  Mellwood  Ave. 
Louisville.  94000157 

NOSSISSIPPI 

Jasper  County 

Jasper  County  Jail.  Old,  MS  503,  Paulding. 
94000147 

MadiaoB  County 

Smith.  Charies  F..  House,  140  Semmes  Ave., 
Canton.  94000145 

Warren  County 

Lassiter,  W.W.,  Wholesale  Grocery 
Warehouse.  1308  Levee  St.,  Vicksburg. 
94000149 

MONTANA 

Beaverhead  County 

Oark's  Lookout,  August  i3, 1805,  W  side  US 
91.  500  ft.  N  of  Beaverhead  R..  Dillon 
vicinity,  94000136 

Madison  County 

Rossiter,  H.  D..  BuOding.  115  S.  Main  St.. 
Sheridan,  94000138 

Meagher  Coonty 

Wellman  Block.  206  E  Main  St.,  White 
Sulphur  Springs,  94000140 


NEW  MEXICO 
Bernalillo  County 

Nob  Hill  Businest  Center,  3500  Central  Ave. 
SB..  Albuquerque,  94000148 

NOKTHCAIOLINA 

Alamance  County 

Johnston  Hall.  103  Antioch  St..  Elon  College, 
94000130 

MecUenburg  County 

Parks — Cramer  Company  Complex.  Former. 
2000  South  Blvd.,  Charlotte,  94000146 

Pasqpiotank  Caiuty 

Elizabeth  City  Historic  District  (Boundary 
Increase)  (Elizabeth  City  MPS),  Roughly 
bounded  by  W.  Church.  W.  Ehringhaus, 
Elliott.  Cedar  and  Ashe  Sts..  Elizabeth  Qty. 
94000163 

Riverside  Historic  District  (Elizabeth  Gtv 
MPS),  Roughly,  along  Riverside  Ave.  man, 
Morgan  St  to  Rivershore  Rd.  and  Raleigh 
St.  bom  Fairfax  Ave.  to  Riverside, 
Elizabeth  City,  94000165 

Shepard  Street — South  Road  Street  Historic 
District  (Elizabeth  City  MPS),  Roughly 
bounded  by  Enringhaus  and  Edge  Sts., 
Brooks  and  Boston  Aves.  and  Charles  Cr.. 
Elizabeth  City,  94000164 

SOUTH  DAKOTA 

Harding  County 

Archeotegico/  Site  No.  39HN18  (Prehistoric 
Rock  Art  (rf South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity.  94000088 

Archeological  Site  No.  39HN162  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity.  94000091 

Archeological  Site  No.  39HN167  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000092 

Archeological  Site  No.  39HN165  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000093 

Archeological  Site  No.  39HN207  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity.  94000094 

Archeological  Site  No.  39HN20S  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
ResU-icted.  Ludlow  vicinity,  94000095 

Archeological  Site  No.  39HN487  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000096 

Arc/jeo/ogjco/  Site  No.  39HN20S  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludtow  \-icinity,  94000097 

Archeological  Site  No.  39HN484  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000098 

Archeological  Site  No.  39HN48S  (Prehistoric 
Rock  Art  of  South  Dakota  MPSl  Address 
Restricted,  Ludlow  vicinity,  94000099 

Archeological  Site  No.  39HN234  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000100 

Archeoktg^al  Site  No.  39HN232  (Prehistoric 
Rock  Art  c^  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity,  94000101 

Archeological  Site  No.  39HN2J9  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  94000102 

An^ietJogfcal  Site  No.  39l^2i8  (Prehistoric 
Rock  Art  ofSottth  Dakota  MPSA  Address 
Restricted,  Ludlow  vidnity.  94000103 


Archeologicd  Site  No.  39HN21 7  (Prehistoric 
Rock  Art  of  South  Dakota  MPf!),  Address 
Restricted.  Ludk>w  vicinity,  94000104 
Archeological  Site  No.  39HN213  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludk>w  vicinity,  04000105 
Archeological  Site  No.  99HN210  (Pr^istoric 
Rock  Art  ofSoaA  Dakota  MPS),  Address 
Resbictad,  Ludlow  vicinity,  94000106 
Archeological  Site  No.  39HN209  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000107 
Archeological  Site  No.  39HN1  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  94000108 
Archeological  Site  No.  39HN5  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000109 
Archeological  Site  No.  391^199  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  94000110 
Archeological  Site  No.  39HN227  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  94000111 
Archeological  Site  No.  39HN228  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity.  94000112 
Archeological  Site  No.  39HNJ60  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity,  940(»113 
Archeolc^icttl  Site  No.  39HN150  (Prehistoric 
Rock  Art  of  South  Dakota  MPSl.  Address 
Restricted.  Ludlow  vicinity,  94Q00114 
Archeological  Site  No.  39HN155  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Ludlow  vicinity,  94000115 
Archeological  Site  No.  39HN159  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity.  94000116 
Archeological  Site  No.  39HN121  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000117 
Archeological  Site  No.  39HN53  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity.  94000118 
Archeological  Site  No.  39HN50  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000119 
Archeological  Site  No.  39HS'54  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity,  94000120 
Archeological  Site  No.  39HN30  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Ludlow  vicinity,  94000121 
Archeological  Site  No.  39HN26  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000122 
Archeological  Site  No.  39HN22  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000123 
Art±0(^ogicel  Site  No.  39HN21  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000124 
Archeological  Site  No.  39HN198  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000125 
Archeological  Site  No.  39HN1 77  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity,  94000126 
Archeotogicol  Site  No.  39HN1 74  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity,  94000127 
Archeological  Site  No.  39HN1 71  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Ludlow  vicinity.  94000128 
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Archeological  Site  No.  39HNl6a  (Prehistoric 
Bock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Ludlow  vicinity,  94000129 

VIRGINIA 

Richmond  Indepoidont  Qty 

IVesf  of  Boulevard  Historic  District,  Roughly 
bounded  by  Colonial  Ave.,  W.  Grace  St., 
Cutshaw  Ave.,  Thompson  St.,  and  Ellwood 
Ave.,  Richmond,  94000153 

WISCONSIN 

Qiippewa  County 

Chippewa  Shoe  Manufacturing  Company,  28 
W.  River  St..  Chippewa  Falls,  94000133 

Milwaukee  County 

Newberry  Boulevard  Historic  District,  1802— 
3000  E.  Newberry  Blvd.,  Milwaukee, 
94000137 

Racine  County 

Northside  Historic  District  of  Cream  Brick 
Workers'  Cottages  (Bacine  Workers' 
Cottages  MPS),  Roughly  bounded  by 
Goold,  Erie,  English,  Main,  Yout  and 
Chatham  Sts.  and  Lakeview  Community 
Center.  Racine.  940000155 

Vilas  County 

Mayo  School,  2301  Townhall  Rd..  Eagle 
River,  94000135 

Winneb^^  County 

Chicago  and  Northwestern  Bailroad  Depot, 

500  N.  Commercial  St.,  Neenah,  94000134 
Irving — Church  Historic  District,  Roughly 

bounded  by  W.  Irving  Ave..  Franklin  St.. 

Church  Ave.,  Wisconsin  St  and  Amherst 

Ave. .  Oshkosh.  940001 56. 
IFR  Doc  94-3447  Filed  2-&4-94;  8:45  ami 
BILLMQ  CODE  4310-70-M  \ 


INTERSTATE  COMMERCE 
COMMISSION 

EEx  Paft*  Na  347  (Sub-No.  2)] 

Rate  Guidelines;  Non-Coal 
Proceedings 

In  a  petition  filed  January  14, 1992, 
the  Association  of  Ainerican  Railroads 
(AAR)  proposed  a  simplified  stand- 
alone cost  (SSAC)  method  for 
determining  maximum  rate 
reasonableness  in  small  shipper 
complaint  proceedings.  SSAC  employs  a 
computer  program  which  the  AAR 
claims  estimates  stand-alone  cost.'  On 
February  25, 1993.  the  Commission's 
staff  and  AAR  conducted  a  workshop  to 
explain  their  respective  proposals  for 
simplified  maximum  rate 
methodologies.  The  Commission's  staff 
presented  a  briefing  on  its  Revenue 
Shortfall  Allocation  Method  (RSAM) 


a  id  AAR;  and  its  consultants,  discussed 
t  le  mechanics  and  theory  of  SSAC. 

On  April  28. 1993,  the  AAR 
c  }nducted  a  second  technical 
c  emonstration  of  SSAC.  At  that 
c  amonstraUon  the  AAR  applied  their 
r  lodel  to  three  hypothetical  rail 
n  lovements  developed  by  the 
C  ommission's  staff.  The  results, 
p  roduced  by  the  SSAC  model,  did  not 
a  )p«ai  to  set  a  meaningful  limit  on 
r  tes. 

In  a  decision  served  December  17, 
1  )93,  the  Commission  asked  the  AAR  to 
e  cplain  why  the  SSAC  method  should 
r  coive  further  consideration,  given  its 
a  >parent  infirmities.  On  January  14. 
1  )94,  the  AAR  filed  a  petition 
r  questing  a  waiver  of  that  written 
e  cplanation  and  proposed  instead  to 
n  ake  an  oral  presentation  before  the  full 
C  ommission.  The  AAR  indicates  that 
r  presentative  railroad  CEO's  and  their 
e  ;onomic  experts  will  explain  why,  "in 
Ifcht  of  the  logic  of  CMP  and  in  the 
c  mtext  of  circumstances  facing  the 
n  ilroads,  shippers  and  the  Commission, 
S  SAC  is  a  sound  tool  for  developing 
p  'obative  evidence"  in  maximum  rate 
r(  asonableness  proceedings.         ^ 

Several  shipper  interests  2  filed  a  joint 
r  sponse  (dated  January  26, 1994)  to  the 
/  AR's  request.  Although  the  shippers 
d  3  not  oppose  AAR's  petition,  they 
n  quest  an  opportunity  to  respond  to 
a  ly  AAR  presentation.  The  shippers 
SI  iggest  that  AAR  be  directed  to  present 
ii ,  writing  the  evidence  it  intends  to 
p  -esent  orally  to  the  Commission,  with 
s(  rvice  upon  all  parties  and  that  the 
C  smmission  allow  shippers  to  reply.  Oh 
F  jbruary  1, 1994  the  AAR  replied. 

Given  the  importance  of  the  non-coal 
Tt  te  guidelines,  the  time  and  effort  AAR 
h  IS  put  into  developing  its  SSAC 
n  ethod,  and  the  concerns  expressed  by 
ti  e  Commission's  staff  and  shippers 
a  K>ut  the  infirmities  of  SSAC.  we 
b  ilieve  an  oral  presentation  would  be 
h  ilpful  as  we  consider  what  action  to 
U  ke  in  this  area.  While  we  understand 
tl  e  theory  underlying  CMP  and  the 
n  !ed  to  develop  simplified  rate 
gi  lideUnes  consistent  with  that  theory, 
w  B  need  to  understand  how  the  SSAC 
n  suits  can  produce  a  realistic  limit  on 
n  tes.  Therefore,  the  railroads  should 
e  iplain  their  position  with  a  written 
si  itement  prior  to  their  oral  presentation 
ai  directed  below.  However,  we  do  not 
b  ilieve  that  it  is  necessary  at  this  time 
t(  schedule  a  hearing  for  all  parties  to 
p  esent  evidence  on  the  same  date.  The 
C  immission  will  schedule  a  second 


■  Stand-alone  cost  i«  the  Constrained  Market 
Pricing  (CMP)  constraint  most  often  used  to 
evaluate  rail  rata  reasonableness.  See.  Coal  Rate 
Cuidelinea— Nationwide,  1 1.C.C.2d  520  (1985). 


'The  Society  of  The  Plastics  Industry.  Inc..  The 
N  tional  Industrial  Transportation  League,  Edison 
El  Ktric  Institute,  and  Western  Coal  Traffic  League. 


hearing  for  shippers  if  deemed 
necessary. 

Due  to  the  nature  and  importance.of 
this  proceeding,  the  Commission  finds  it 
necessary  to  modify  its  cxirrent  service 
list  as  diirected  below. 

For  further  information  contact 
Thomas  A.  Schmitz  (202)  927-5720). 
TDD  for  the  hearing  impaired:  (202) 
927-5721. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resources.  • 

It  is  ordered: 

1.  Persons  already  on  our  cturent 
service  list,  as  well  as  those  persons  not 
already  on  the  list,  but  who  wi^ 
henceforth  to  participate  must  advise 
the  Commission,  in  writing,  of  their 
intent  to  do  so,  on  or  before  February 
25, 1994.  Persons  must  indicate  whether 
they  intend  to  actively  participate  as  a 
party  of  record,  or  wish  only  to  receive 
copies  of  Commission  decisions.  An 
original  and  10  copies  of  these  mailings 
referencing  Ex  Parte  347  (Sub-No.  2). 
supra,  must  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

2.  AAR's  comments,  originally 
ordered  in  our  decision  dated  December 

17. 1993,  are  now  due  March  17, 1994. 

3.  In  its  comments  explaining  why 
SSAC  should  receive  further 
consideration,  the  AAR  is  requested, 
among  other  things,  to  address  the 
results  produced  by  their  SSAC  model. 
Specifically,  the  AAR  should  discuss 
the  reasonableness  of  the  results,  as 
opposed  to  the  theoretical 
underpinnings  of  their  model,  and 
describe  why  they  believe  such  output 
provides  a  useable  constraint  on  rail 
rates  in  the  context  of  a  small  shipper 
rate  reasonableness  proceeding.  AAR's 
comments  should  also  provide  a 
schedule  for  their  oral  presentation 
including  a  list  of  speakers,  the  time 
required  for  each  speaker,  and  a 
synopsis  of  the  topics  to  be  discussed  by 
each.  AAR  should  serve  upon  each 
party  of  record  all  evidence  filed  with 
the  Commission  based  on  the  revised 
service  list  which  we  will  provide  as 
soon  as  possible  after  the  service  list  is 
modified. 

4.  AAR's  oral  presentation  will  be 
held  between  10  a.m.  and  noon,  March 

30. 1994,  in  Hearing  room  A,  Interstate 
Commerce  Commission,  12th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

5.  Other  interested  persons  may  file 
comments  addressing  the  AAR's  written 
and  oral  presentations  by  April  30, 
1994.  Those  persons  may  indicate 
whether,  in  addition  to  their  written 
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comments,  ttiey  wish  to  make  an  oral 
presentation  to  the  Commission. 

Decided:  February  7, 1994. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commissioners 
Simmons  and  Hiilbin. 
Sidney  L.  Strickland,  ^-.. 
Secretary. 

(PR  Doc  94-3472  Filed  2-14-94.  8:45  ami 
BItJJNQ  COOC  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Apache  Nitrogen 
Products.  Inc.,  Civil  Action  No.  CIV  92- 
382  TUC.  was  lodged  on  February  7, 
1994,  with  the  United  States  District 
Court  for  the  District  of  Arizona.  That 
action  was  brought  against  defendant 
pursuant  to  Sections  111(e)  and  114  of 
the  Clean  Air  Act  (the  "Act"),  42  U.S.C. 
7411(e)  and  7414,  for  civil  penalties  and 
injunctive  relief  in  connection  with 
defendant's  operation  of  a  nitric  acid 
production  facility.  The  decree  requires 
the  defendant  to  pay  a  civil  penalty  of 
$55,000  for  alleged  past  violations  of  the 
Act.  and  to  comply  with  specific 
emissions  limits  applicable  to  oxides  of 
nitit)gen  ("NOx"). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi-om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Enviroiunent  and 
Natuural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Apache 
Nitrogen  Products,  Inc.,  DOJ  Ref.  #  90- 
5-2-1-1438. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  110  South  Church 
Street,  Tticson,  Arizona;  at  the  Region 
IX  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne,  San 
Francisco,  CaJifomia  94105;  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor,  Washington.  DC  20005. 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW.,  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  caie  and  enclose  a  check  in 
the  amount  of  $4.75  (25  cents  per  page 


reproductioa  costs),  payable  to  the 
Consent  Decree  Library. 
JohnCOadeB, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Naturai  Resources  Divisiott. 
(FR  Doc.  94-3415  Filed  2-14-94;  6:45  am] 


Lodging  of  Consent  Decree  Under  the 
Cotnprehenstve  Environmental 
Response  Compensation  and  Uatitttty 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  February  2. 1994  a 
proposed  Modification  of  Consent 
Decree  ("Modification")  in  United 
States  v.  Kurdziel  Industries,  Inc.  was 
lodged  with  the  United  States  District 
Court  for  thei  Western  District  of 
Michigan.  The  proposed  Modification 
will  resolve  the  Motion  of  the  United 
States  to  Enforce  Consent  Decree  filed 
with  the  court  on  July  31, 1991.  In  that 
Motion,  the  United  States  alleged  that 
Kurdziel  Industries,  Inc.  ("KU")  had 
violated  certain  provisions  of  an 
existing  consent  decree,  entered  by  the 
court  aa  July  7. 1987.  pursuant  to  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA").  42  U.S.C.  6901  et  seq. 
regarding  the  closure  of  areas  containing 
hazardous  wastes  located  at  its  foundry 
in  Rothbury,  Michigan. 

Under  the  Modification,  KU  will 
complete  closure  of  those  areas 
containing  hazardous  waste  at  its 
facility  according  to  a  closure  plan 
approved  by  the  Michigan  Department 
of  Natural  Resources  and  i^ay  the  United 
States  $600,000  in  stipulated  penalties 
for  alleged  violations  of  the  existing 
consent  decree.  The  consent  decree  also 
requires  Kurdziel  to  make  monthly 
payments  to  a  trust  fund  and  three  of 
the  primary  shareholders  of  Kurdziel  to 
sign  personal  guaranties  to  provide 
financial  assurance  for  Kurdziel's 
completion  of  its  obligations  under  the 
closure  plan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Modification  of  Consent  Decree  for  a 
period  of  30  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Kurdziel  Industries, 
Inc..  DJ  ReL  f  9a-7-l-358A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan.  399  Federal  Building.  110 
Midiigan  NW..  Grand  Rapids.  Michigan 


49503  and  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Blvd..  Chicago,  fUinois 
60604.  Copies  oi  the  proposed  consent 
decree  may  also  be  examined  at  the 
Consent  Decree  Lituary.  1120  G  Street 
NW..  4th  floor.  Wadiington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy,  please  enclosed  a 
check  in  the  amount  of  $9.75  (25  cents 
per  page  reprodtiction  costs),  payable  to 
the  Consent  Decree  Library. 
{•hnCCrudcn. 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc  94-3417  Filed  2-14-M:  8:45  am] 

BUJNO  COOC  4410-OMi 


Lodging  of  Coitsent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Vertac  Chemical  Corp., 
et  al.,  Civil  Action  No.  LR-C-80-109, 
was  lodged  on  January  21, 1994  with  the 
United  States  Ehstrict  Court  for  the 
Eastern  District  of  Arkansas.  The 
proposed  consent  is  a  de  minimis 
settlement  with  The  Dow  Chemical 
Company  under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9622(g).  The  settlement 
resolves  the  Dow  Chemical  Company's 
liability  with  respect  to  the  Vertac  Site 
located  in  Jacksonville.  Arkansas. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  daj's 
from  the  dale  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirtmment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Verfoc 
Chemical  Corp.,  et  al.  DOJ  Ref.  #90-7- 
1-1 8B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  425  W.  Capital,  5th 
floor.  Kittle  Rock,  Arkansas  72201;  the 
Region  VI  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue. 
Dallas,  Texas  75202;  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
floor,  Washington,  DC  20eM)5,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW.,  4th  floor, 
Washingt(m.  DC  20005.  fai  requesting  a 
copy  please  refer  to  the  refereiDced  case 
and  enclose  a  check  in  the  amount  of 
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$6.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc  94-3416  Filed  2-14-94;  8:45  am) 
MLUNQ  CODE  M14-01-M 


Antitrust  (Xvision 

Notice  Pursuant  to  the  National 
Cooperativo  Research  and  Production 
Act  of  1993;  CAD  Framework  Initiative, 
Inc. 

Notice  is  hereby  given  that,  on 
November  1, 1993.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  CAD 
Framework  Initiative,  Inc.  ("CFI")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  these  changes  are  as 
follows:  (1)  Hughes  Aircraft  Company/ 
GM-Delco  has  changed  its  name  to 
Hughes  Aircraft;  (2)  GE  Aerospace,  an 
existing  Corporate  Member,  is  now 
listed  as  Martin  Marietta  (General 
Electric);  (3)  Corporate  Members.  Bull, 
S.A.,  Computervision  Corporation,  Data 
General  Corporation,  EEsof,  Inc.,  Object 
Design.  Inc.,  and  Zycad  Corporation, 
have  not  renewed  their  membership  in 
CFI;  (4)  Associate  Members,  AppUed 
Physics  Laboratory,  CNET-Grenoble, 
CPQD-Telebras.  Gesellschaft  Fur 
Mathematik  und  Datenverarbeitung 
mbH  (GMD),  INESC,  Nanyang 
Technological  University. 
Semiconductor  Research  Corporation, 
Earl  F.  Ecklund.  Jr..  Steve  Evanczuk, 
John  Granacki.  John  Hardin.  Peter 
Haynes,  Wol|gang  Harden,  Ushia 
Kobayashi,  Hitoshi  Nishimura,  Patrick 
Offers,  Bora  Prazic.  Hira  Range,  Otto 
Schiebel,  Mark  Schuette.  Alan  Smith, 
and  Tuomo  Tikkanen  have  not  renewed 
their  membership  in  CFI. 

On  December  30. 1988.  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13. 1989  (54  FR  10456). 
A  correction  notice  was  published  on 
April  20. 1989  (54  FR  16013). 
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The  last  notification  was  filed  ^th 
the  Department  on  March  23, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  22, 1993  (58  FR  21597). 
Joseph  H.  Widraar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  94-3414  Filed  2-14-94;  8:45  am] 
BIUINQ  CODE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Professional  Training/ 
Career  I>evelopment  Section)  to  the 
National  Coimcil  on  the  Arts  will  be 
held  on  March  1-2, 1994  bom  9  a.m.  to 
5:30  p.m.  This  meeting  will  be  held  in 
room  M-14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  5:30  p.m. 
on  March  2, 1994  for  a  poUcy  discussion 
and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
March  1. 1994  and  from  9  a.m.  to  3:30 
p.m.  on  March  2, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
imder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to ' 
subsecUon  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 


Officer.  National  Endowment  for  the 
Arts.  Washington.  DC.  20506,  or  call 
202/682-5439. 

Dated:  February  7, 1994. 
Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  94-3428  Filed  2-14-94;  8:45  am] 
BiLUNO  cooc  -nn-oi-m 

Amended  Notice  of  Meeting;  Arts  in 
Education  Advisory  Panel;  Scheduling 
of  Open  Sessions  for  Arts  in  Education 
Partnership  Panel  Meeting:  Correction 

ACTION:  Notice  of  correction  to  agenda. 

summary:  This  notice  corrects  the 
scheduling  of  opening  sessions  for  the 
Arts  in  Education  Advisory  Panel  (Arts 
in  Education  Partnership  Section) 
previously  published  in  the  Federal 
Register  on  January  28, 1994  (59  FR 
4117). 

The  open  sessions  will  be  held  from 
9  a.m.  to  9:15  a.m.  on  February  16, 1994 
for  welcome  and  introductions  and  from 
9  a.m.  to  10  a.m.  and  1  p.m.  to  2  p.m., 
on  February  18, 1994  for  policy 
discussions.  The  meeting  location,  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW.,  Wellington,  DC  20506.  in 
room-M-07.  remains  unchanged. 

The  date  and  times  for  the  meeting 
also  remain  unchanged:  February  16-18, 
1994,  from  9  a.m.  to  6:15  p.m.  on 
February  16, 1994;  fi-om  9  a.m.  to  8:30 
p.m.  on  February  17, 1994;  and  from  9 
a.m.  to  4  p.m.  on  February  18, 1994. 

Dated:  February  9, 1994. 
Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  94-3429  Filed  2-14-94;  8:45  am) 
BiUMQ  COOE  7M7-0t-M 

Performance  Review  Board 

AQENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces 
membership  in  the  Performance  Review 
Board  of  the  National  Endowment  for 
the  Humanities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  G.  Conneljy.  Director  of 
Personnel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 
NW.,  Washington.  DC  20506. 

Effective  January  27, 1994,  the  new 
members  of  the  National  Endowment  for 
the  Humanities  SES  Performance 
Review  Board  who  will  serve  until 
December  31. 1996  are:  George  Farr. 
Director,  Division  of  Preservation  and 
Access — Board  Chairman,  Carole 
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Watson.  Director.  Division  of  State 

Programs,  and  James  Herbert,  Director, 

Division  of  Education  Programs. 

Michael  S.  Shapiro,  General  Counsel, 

and  Gary  Krull,  Director,  Publications 

and  Public  Affairs  will  serve  until 

replaced. 

Sheldon  Hackney, 

Chairman. 

IFR  Doc  94-3466  Filed  2-14-94;  8:45  am] 

BILUNQ  COOE  753e-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50^482] 

Wolfe  Creek  Nuclear  Operating 
Corporation;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards;  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  for  the  Wolf  Creek  Generating 
Station  located  near  Burlington,  Kansas, 
operated  by  the  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee). 

The  proposed  amendment  would 
allow  an  increase  in  reactor  coolant 
temperature  in  order  to  support 
operation  fit  the  rated  thermal  power  of 
3565  megawatts  thermal  (MWt).  The 
proposed  amendment  would  change 
reactor  protection  system  setpoints  by 
increasing  the  nominal  reactor  coolant 
average  temperature  from  581.2"'F  to 
586.5''F,  changing  the  axial  flux 
difference  penalties,  and  setpoint 
uncertainty  allowances.  The  proposed 
amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  from  585."'F 
to  586.5*'F,  changing  the  axial  flux 
difference  penalties,  and  setpoint 
uncertainty  allowances.  The  proposed 
amendment  also  increases  the 
maximum  indicated  reactor  coolant 
system  average  temperature  from 
585.0°F  to  590.5^. 

The  NRC  issued  Amendment  No.  69 
to  the  Wolf  Creek  Generating  Station 
Facility  Operating  License  on  November 
10,  1993.  The  amendment  increased  the 
rated  thermal  power  for  Wolfe  Creek 
bom  3411  MWt  to  3565  MWt.  The 
amendment  also  included  changes  in 
reactor  coolant  temperature 
specifications  to  reflect  the  planned 
operation  of  Wolf  Creek  at  the  higher 
power  level  and  reduced  operating 
temperatiu^s.  Upon  attempting  to 
implement  the  power  increase,  the 


licensee  discovered  that  the  imit  was 
unable  to  achieve  3565  MWt  at  the 
reduced  operating  temperatures.  The 
reduced  operating  temperature 
specifications  have  resulted  in  an 
effective  derating  of  the  unit. 
Considering  that  the  imit  is  being 
limited  to  less  than  the  allowable 
licensed  power  level,  the  staff  is  issuing 
this  notice  under  exigent  circiunstances. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
-    will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 

regulations.         

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  sigiiificant  ha2ards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50-92.  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  probabihty  of  occiurence  and  the 
consequences  of  an  aeCident  evaluated 
previously  in  the  USAR  [Updated  Safety 
Analysis  Report]  are  not  increased  due 
to  the  proposed  technical  specification 
change.  Plant  operation  at  3565  MWt 
with  the  revised  temperatures  does  not 
affect  any  of  the  mechanisms  postulated 
in  the  USAR  to  cause  LOCA  [Loss  of 
Coolant  Accident]  or  non-LOCA  designs 
basis  events.  Analyses,  evaluations,  and 
minimum  DNBR  [Departure  from 
Nucleate  Boiling  Ratio)  calculations 
confirm  that  the  USAR  conclusions 
remain  valid  for  the  proposed  changes. 
On  these  bases  it  is  concluded  that  the 
probability  and  consequences  of  the 
accidents  previously  evaluated  in  the 
USAR  are  not  increased. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  technical  specification 
changes  do  not  increase  the  probability 
of  occurrence  of  a  malfunction  of 
equipment  important  to  safety  or 
increase  the  consequences  of  a 


malfunction  of  equipment  evaluated  in 
the  USAR.  The  technical  specification 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  change  in  operating  Tho, 
will  not  impose  a  new  operating 
configuration  that  would  create  new 
failure  scenario.  The  proposed  changes 
do  not  change  the  plant  configiu^tion  in 
a  way  that  introduces  a  new  potential 
hazard  to  the  plant  and  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  No  new  failure  modes  will  be 
created  by  the  proposed  changes  for  any 
plant  equipment.  Operation  with  a  0* — 
S'F  ThM  reduction  is  boimded  by  the 
analyses  performed  previously  for  the 
power  rerate  and  approved  by  the  NRC 
in  Amendment  No.  69  to  the  WCGS 
(Wolf  Creek  Generating  Station) 
Technical  Specifications  on  November 
10, 1993,  and  does  not  create  a  new  or 
unanalyzed  condition.  For  these 
reasons,  the  possibihty  of  a  new 
accident  which  is  different  from  any 
afready  evaluated  in  the  USAR  is  not 
created. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
marcin  of  safety. 

The  analyses  and  evaluations 
discussed  in  the  safety  evaluation 
demonstrate  that  all  applicable  safety 
analysis  acceptance  criteria  continue  to 
be  met  for  the  proposed  operating 
conditions.  The  change  in  operating  Tho» 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  the 
operating  temperature  is  one  of  the 
inherent  assumptions  that  determines 
the  safe  operating  range  defined  by  the 
accident  analyses,  which  are  In  turn 
protected  by  the  technical 
specifications.  The  acceptance  criteria 
for  the  accident  analyses  are 
conservative  with  respect  to  the 
operating  conditions  defined  by  the 
technical  specifications.  The  analyses 
performed  for  the  power  rerate  and  this 
proposed  change  confirm  that  the 
accident  analyses  criteria  are  met  at  the 
revised  configimation.  Therefore,  it  is 
concluded  that  the  proposed  change 
does  not  involve  a  reduction  in  a  margin 
of  safety  described  in  the  bases  to  any 
technical  specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
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publicati<Hi  of  this  notice  wiU  be 
considered  in  making  any  final 
detennlnation. 

Normally,  the  Cramnlssion  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period,  such  that 
faihire  to  act  in  a  timely  way  would 
resuh,  kx  example,  in  derating  or 
shutdown  of  the  faciHty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  pnjvided  that  its 
final  determinatian  is  that  the 
amendment  inrotves  no  significant 
hazardous  omsideratian.  "Hie  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance.*The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  DivisicHi  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  dehvered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  fw  hearing  and 
petitions  for  leave  to  intervene  is  ' 
discussed  below. 

By  March  17. 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afi'ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Emporia  State  University,  William  Allen 
White  Library,  1200  Commercial  Street, 
Emporia.  Kansas  66801.  and  Washburn 


Ui  liversity  School  of  Law  Library. 
Ti  peka,  Kansas  66621.  If  a  request  for 
a  tearing  or  petition  for  leave  to 
in  ervene  is  filed  by  the  above  date,  the 
O  mmission  or  an  Atomic  Safety  and 
Li  »nsing  Board,  designated  by  the 
C(  mmission  or  by  the  Chairman  of  the 
Ai  omic  Safety  and  Licensing  Board 
Pa  nel.  will  rule  on  the  request  and/or 
p<  tition;  and  the  Secretary  or  the 
de  signated  Atomic  Safety  and  Licensing 
B<  ard  will  issue  a  notice  of  hearing  or 
ai  appropriate  order^  ^ 

^s  required  by  10  CFR  2.714.  a   - 
p€  tilion  for  leave  to  intervene  shall  set 
fo  Ih  with  particularity  the  interest  of 
th  i  petitioner  in  the  proceeding,  and 
he  w  that  interest  may  be  affected  by  the 
re  ;uhs  of  the  proceeding.  The  petition 
sh  Duld  specifically  explain  the  reasons 
w  ly  intervention  should  be  permitted 
w  th  particular  reference  to  the 
fo  lowing  factors:  (1)  The  nature  of  the 
pe  titioner's  right  under  the  Act  to  be 
m  ide  a  party  to  the  proceeding;  (2)  the 
ns  ture  and  extent  of  the  petitioner's 
pi  jperty.  financial,  or  otner  interest  in 
th  )  proceeding;  and  (3)  the  possible 
ef  ect  of  any  oriler  which  may  be 
en  tered  in  the  proceeding  on  the 
p€  titioner's  interest.  The  petition  should 
aL  o  identify  the  specific  aspect^s)  of  the 
su  jject  matter  of  the  proceeding  as  to 
w  lich  petitioner  wishes  to  intervene. 
A  ly  person  who  has  filed  a  petition  for 
le  ve  to  intervene  or  who  has  been 
ac  mitted  as  a  party  may  amend  the 
pe  Lition  without  requesting  leave  of  the 
B(  ard  up  to  15  days  prior  to  the  first 
pr  jhearing  conference  scheduled  in  the 
pr  x:eeding,  but  such  an  amended 
pe  tition  must  satisfy  the  specificity 
rei  uirements  described  above. 

Jot  later  than  15  days  prior  to  the  first 
pr  ihearing  conference  scheduled  in  the 
pr  x;eeding.  a  petitioner  shall  file  a 
su  jpleraent  to  the  petition  to  intervene 
w  ich  must  include  a  Hst  of  the 
CO  itentions  which  are  sought  to  be 
lit  gated  in  the  matter.  Each  contention 
mi  ist  consist  of  a  specific  statement  of 
thi !  issue  of  law  or  fact  to  be  raised  or 
CO  itroverted.  In  addition,  the  petitioner 
sh  ill  provide  a  brief  explanation  of  the 
ba  >es  of  the  contention  and  a  concise 
st<  tement  of  the  alleged  facts  or  expert 
op  inion  which  support  the  contention 
an  j  on  which  the  petitioner  intends  to 
re  y  in  proving  the  contention  at  the 
he  iring.  The  petitioner  must  also 
pr  )vide  references  to  those  specific 
so  irces  and  documents  of  which  the 
pe  itioner  is  aware  and  on  which  the 
pe  itioner  intends  to  rely  to  estabhsh 
thi  se  facts  or  expert  opinion.  Petitioner 
mi  ist  provide  sufficient  information  to 
sh  )w  that  a  genuine  dispute  exists  with 
thi  I  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the 
amendment  tmder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  siuJi 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grantiJog  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  oh  the  issue  of  no 
significant  hazards  consideration.  If  a 
bearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  beifore 
the  issuance  of  any  amendment 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C.  Black.  Director. 
Project.  Directorate  IV-2t  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Jay 
Silberg.  Esq..  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
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Washington.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  February  7, 1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  (Jelman  Building,  2120  L 
Street  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  rooms, 
located  at  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia.  Kansas 
66801.  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  Februaiy  1994.  for  the  Nuclear  Regulatory 
Commission. 

William  D.  Reckley, 

Project  Manager,  Project  Directorate  IV-2, 

Division  of  Reactor  Projects  lU/IV/V;  Office 

of  Nuclear  Reactor  Regulation. 

(PR  Doc.  94-3464  Filed  2-14-94;  8:45  am) 
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Draft  NUREQ:  Issuance,  Availability 

On  May  21, 1991.  the  Nuclear 
Regulatory  Commission  (NRC) 
published  a  revision  to  10  CFR  part  20. 
"Standards  for  Protection  Against 
Radiation."  The  rule  became  effective  in 
'une  1991.  and  licensees  are  required  to 
implement  the  regulations  on  or  before 
January  1, 1994.   

The  revised  10  CFR  part  20  is  based 
upon  the  recommendations  of  the 
International  Commission  on 
Radiological  Protection  (ICRP)  in 
Publication  26  (ICRP  1977).  In  1991.  the 
ICRP  published  revised 
recommendations  in  Publication  60. 
These  reconmiendations  were  based 
upon  revised  dosimetry  and 
epidemiology,  including  the 
information  presented  in  reports  such  as 
the  1988  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 
Radiation  (UNSCEAR).  The  new 
recommendations  include  a  revised 
occupational  dose  limitation  approach 
of  100  mSv  (10  rem)  in  5  years,  with  the 
additional  limitation  that  no  more  than 
50  mSv  (5  rem)  be  received  in  any  one 
year. 

In  1991.  the  National  Council  on 
Radiation  Protection  and  Measurements 


(NCRP)  recommended  a  lifetime  limit  of 
10  mSv  (1  rem)  times  age  in  years 
(NCRP  Report  91).  This 
recommendation  was  continued  in 
recommendations  published  in  1993 
(NCRP  Report  116). 

In  anticipation  of  these 
recommendations,  and  as  a  result  of  the 
epidemiological  and  dosimetric 
information  available  in  the  last  5  years, 
the  NRC  staff  initiated  a  study  by 
Brookhaven  National  Laboratory  (BNL) 
to  analyze  the  potential  impacts  of 
reduced  dose  limits  on  its  licensees.  The 
results  of  this  study  are  contain«i  in 
this  draft  NUREG/CR.  During  the  Study 
period,  a  relatively  small  number  of 
licensees  responded  to  questionnaires 
and  surveys,  thereby  limiting  the  extent 
to  which  the  survey  results  can  be 
assumed  to  be  an  accurate 
representation  of  the  potential  impacts 
of  changed  dose  limits. 

The  NRC  staff  has  decided  to  publish 
these  results  in  draft  form,  and  to  solicit 
further  comments  from  interested 
parties  regarding  the  impacts  of  the 
different  possible  dose  limits  discussed 
in  the  NUREG/CR.  These  limits  could 
take  the  form  of  annual  limits,  similar 
to  those  presently  employed  in  10  CFR 
part  20;  long  term  average  values,  such 
as  recommended  by  the  ICRP;  Ufetime 
.  limits,  such  as  suggested  by  the  NCRP; 
or  some  combination  of  the  above.  The 
NRC  staff  is  particularly  interested  in 
comments  on  the  impacts  of  such 
possible  approaches,  and  comments  on 
the  preliminary  information  presented 
in  this  NUREG/CR.  • 

Licensees.  Agreement  States,  and  all 
other  interested  parties  are  encouraged 
to  submit  comments'  and  relevant  data 
on  this  draft  report. 

Comment  and  data  are  solicited  in 
particular  in  the  following  areas: 
— Identification  of  safety  related  jobs 

that  might  be  difficuh  to  do  at  the 

reduced  dose  Umits  considered  in 

NUREG/CR-6112. 
— ^Identification  of  worker  groups  that 

currently  exceed  the  reduced  dose 

limits  considered  in  NUREG/CR- 

6112. 
— Costs  in  terms  of  increased  workforce. 

increased  collective  dose,  facility 

modification,  etc..  that  would  be 

needed  to  operate  under  reduced  dose 

limits. 

NUREG/CR-6112  is  not  a  subsUtute 
for  NRC  regulations,  and  compliance  is 
not  reqiiired.  The  approaches  and/or 
methods  described  in  this  NUREG/CR 
are  provided  for  information  only. 
Pubhcation  of  the  report  does  not 
necessarily  constitute  NRC  approval  or 
agreement  with  the  information  cited 
therein. 


A  free  single  copy  of  draft  NUREG- 
6112.  may  be  requested  by  those 
considering  public  comiMnt  hy  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Comments  on  the  draft  report  should 
be  sent  to  the  Chief.  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Mail  Stop  P-223.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Copies  of  the  comments 
received  may  be  examined  at  the  NRC 
Pubhc  Document  Room  at  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 
Comments  will  be  most  helpful  if  they 
are  received  by  June  30. 1994. 

For  further  information  contact 
George  E.  Powers,  Radiation  Protection 
and  Health  Effects  Branch,  Mail  Stop 
NL/S-139.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone  (301)  492-3747. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  January,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(PR  Doc  94-3463  Filed  2-14-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Undar  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane,  (2021 
942-8800. 

Upon  written  request  copy  available  from: 
Securities  and  Exchange  Commission, 
OfGce  of  Filing,  Information,  and 
Consumer  Services,  430  5th  Street.  NW.. 
Washington,  DC  20549. 

Revision 

Mutual  Funds  Focus  Croup:  File  No.  270- 
386. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
reqiiest  for  approval  on  revisions  to 
currently  approved  focus  group 
sessions. 

The  purpoto  of  these  sessions  are  lu 
obtain  Information  regarding  the 
public's  understanding  of  the  risks 
involved  when  purchasing  mutual 
funds  from  a  bank.  The  results  will  be 
used  by  the  agency  to  get  a  sense  from 
the  public  on  their  understanding  of  the 
level  of  risk  involved  when  purchasing 
mutual  funds  sold  through  banks.  The 
focus  group  sessions  are  estimated  to 
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require  3.15  burden  hours  per 
partidpant. 

General  coraments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  ctmcnning  the 
accuracy  of  the  estimated  burden  hours 
for  compliance  with  CmnmissifHi  rules 
and  forms  should  be  directed  to  Jc^  J. 
Lane.  Associate  Executive  Director. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549  and  Gary  Waxman.  Qeerance 
Officer,  Office  of  InficMmation  and 
ReguIat(Hy  AfEairs  (I^iperworic 
Reduction  Act  number  3235-0440). 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  7, 1994. 
Marguvt  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-3424  Filed  2-14-94;  8:45  am] 

BIUMQ  COOC  a010-«1-M 

[Release  No.  34-33597;  File  Na  SR-OTC- 
93-10] 

Self'Regulatory  Organizations;  The 
Deposit  Trust  Company;  Notice  of 
Piling  and  Immediate  EffMliveness  of 
Proposed  Rule  Change  Regarding  the 
Foreign  Cunency  Redemption  Service 

Februarys,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  12, 1993,  The  Depositary  Trust 
Company  ("DTC")  filed  with  the 
Securities  Lxchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-93-10)  as 
described  in  Items  I.  n,  and  III  below, 
which  items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regnlatory  Organization's 
Statement  of  the  TlBtms  of  S«dMta>c«  of 
the  Propoaed  Suk  Chaage 

The  proposed  rule  change  consists  of 
e^ihancements  to  DTCs  foreign  currency 
payment  service  to  provide  ftjr  a  foreign 
currency  redemption  service. 

n.  Self-Rcgnlalory  Organizatiao's 
StatemoU  of  tke  PvpoM  oi;  aad 
Statoioiy  Bads  for,  &•  Prapoaed  Rule 
Chaage 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 

>i5U.&cr88(bKi)(i9ee). 


p  reposed  rule  change  and  discussed  any 
c  snunents  it  received  on  the  proposed 
r  lie  change.  The  text  of  these  statements 
n  lay  be  examined  at  the  places  specified 
i]  I  Item  IV  below.  DTC  has  prepared 
s  immaries,  set  forth  in  sections  A.  B, 
a  id  C  below,  of  the  most  significant 
a  >pects  of  such  statements. 

/ .  Self-Regulatory  Organization's 
S  tatement  cfthe  Purpose  of.  and 
Statutaij  Basis  for,  the  Proposed  Rule 

Change 

DTC's  current  foreign  currency 
p  lyment  service  enables  participants  to 
e  ect  to  receive  periodic  interest 
payments  on  certain  foreign  curroKy 
d  nominated  issues  either  through  DTC 
i]  U.S.  dollars  or  directly  bom  the 
p  lying  agent  in  the  currency  in  which 
tl  e  issue  is  denominated.  The  purpose 
o  the  proposed  rule  change  is  to  enable 
p  irtidpants  to  make  the  same  election 
f(  r  maturity  or  redemption  payments  on 
tl^ose  foreign  currency  dencHninated 
isjsues  for  which  the  foreign  currency 
r^emption  service  is  made  available 
vi  th  the  agreement  of  the  pajring  agent 

When  a  participant  wishes  to  receive 
m  aturity  or  redemption  proceeds  in 
fo  reign  currency  on  all  or  pert  of  its 
pi  tsition  in  a  foreign  cuirrency 
d  nominated  issue,  the  participant  will 
u  ilize  DTCs  Participant  Terminal 
S]  stem  to  submit  instructions  to  DTC 
(i  tcluding  an  instruction  on  where  to 
w  re  the  foreign  currency  proceeds). 
D  rc  will  forward  the  instructioi^to  the 
pi  ying  agent.  DTC  will  pay  the 
a]  propriate  amount  of  U.S.  currency 
p]  oceeds  to  the  participant,  and  the 
p<  ying  agent  will  pay  the  appropriate 
ai  lount  of  foreign  currency  proceeds 
di  rectly  to  the  participant  or  its 
a  stomer.  A  participant  that  wishes  to 
hi  paid  the  maturity  or  redemption 
pi  oceeds  on  its  entire  position  in  U.S. 
ci  rrency  will  not  have  to  take  any 
ac  Lion. 


rhe  proposed  rule  change  is 
cc  Qsistent  with  the  requirements  of  the 
A(  t,  particularly  section  17A  of  the 
Ai  t.2  and  the  rules  and  regulations 
th  sreunder  applicable  to  DTC  because 
th  i  proposed  rule  change  will  encourage 
th )  immobilization  of  foreign  currency 
d(  aominated  issues  in  DTC.  The 
pi  }posed  rule  change  will  be 
in  plemmted  consistently  with  the 
sa  ieguarding  of  securities  and  funds  in 
U  XTs  custody  or  control  or  for  which 
it  s  responsible  because  the  proposed 
ru  e  change  will  enhance  DTCs  existing 
sei  vices  for  foreign  currency 
de  nominated  issues. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

DTC  has  neither  solicited  nor  received 
any  written  comments  on  the  proposed 
rule  change. 

m.  Date  of  EfliBcthrenesa  of  the 
Proposed  Rule  Change  and  timing  for 
Commierioo  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  3  and  subparagraph  (e)(4)  c^  - 
Securities  Exchange  Act  Rule  igb-4  * 
because  the  proposed  rule  change 
effects  changes  in  existing  services  of 
DTC  that  (i)  do  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  DTC  or  for 
which  it  is  responsible  and  (ii)  do  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  services. 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fiflh  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
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office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-93-10  and 
should  be  submitted  by  Mardi  8. 1994. 

For  tlie  r«mmi—i»n  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margvet  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-3479  Filed  2-14-94;  »:45  am) 
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[Release  No.  34-33602;  FHe  No.  SR-OTC- 
94-02] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
-^    Relating  to  the  Pledge  of  Government 
/       Securities  as  Collateral 

February  8. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Aot"),i  notice  is  hereby  given  that  on 
January  26, 1994.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  DTC  The  Commission  is 
publishing  this  notice  to  solicit 
commoits  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  the  proposed  rule 
change  to  provide  for  a  procedure  to 
allow  participants  to  pledge  government 
securities  to  DTC  to  cover  outstanding 
Next-Day  Funds  Settlement  ( "NDFS") 
short  positions. 

Q.  Self-Regulatory  Oiganizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may.  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


3 15  U.S.C  78q-l  (1988). 


>  15  U.S.C  78»(b)(3KA)  (1988). 
« 17  CFR  240.19l>-4(eK4)  (1993). 


A.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  pn^xtsed  rule 
change  is  to  provide  an  alternate  means 
for  participants  to  satisfy  their 
obligation  to  provide  DTC  with  a  rfiort 
position  pendty.  When  a  participant 
incurs  a  short  position,  DTC  now 
imposes  a  cash  penalty  of  130%  of  the 
market  value  of  the  short  securities.  The 
cash  DTC  receives  is  invested  and  earns 
interest.  The  interest  earned  is  returned 
to  participants  at  periodic  intervals 
during  the  year  as  part  of  the  general 
refuiui.2  Under  the  proposed  rule 
change,  interest  earned  on  pledged 
securities  will  be  automatically  credited 
to  participants'  accounts  (as  is  currently 
the  procedure  for  all  pledged  securities 
positions).  The  proposed  rule  change 
thereby  will  provide  participants  with  a 
more  efficient  method  to  receive  interest 
income.  By  allowing  participants  to 
pledge  government  securities  to  DTC  to 
replace  cash  deposits,  the  proposed  rule 
change  Mill  improve  participants'  cash 
management  abiUties. 

Under  the  proposal,  participants 
could  pledge  government  securities 
residing  in  thdr  DTC  "firee"  accounts  to 
DTC  as  collateral  to  replace  cash 
deposits  to  cover  outstanding  NDFS 
short  positions.  Only  short  positions 
aged  thirty  calendar  days  or  more  will 
be  considered  eligible  for 
collateralizaion.  Initially,  only  DTC- 
eligible  3  U.S.  Treasury  issues  (Treasury 
bills,  bonds,  and  notes)  which  are  fully 
guaranteed  by  the  U.S.  government  will 
be  accepted  as  collatei^ 

Each  day,  DTC  will  inform  each 
participant  of  its  short  positions  aged 
thirty  days  or  older  as  of  the  close  of  the 
previous  business  day.  The  participant 
could  then  mter  a  request  over  DTC's 
Participant  Terminal  System  ("PTS")  to 
pledge  government  securities  to  a  newly 
established  DTC  pledge  account  in  order 
to  have  its  short  charges  reversed.  'The 
pledge  system  will  verify  that  the 
securities  being  pledged  are  eligible  for 
coUateralizaticMi  before  the  pledge  is 
allowed  to  update  into  DTC's  system. 

The  value  of  participants'  securities 
short  positions  and  pledged  securities 
vnll  be  mari^  to  the  market  on  a  daily 
basis,  and  short  charges  will  be  adjusted 
accordingly.  Participants  may  pledge 
additional  securities  to  covet  an 


increase  in  dieir  aggregate  short  charges 
or  reqtiest  a  release  of  pledged  securities 
which  are  no  longer  needed  to  cover 
their  aggre^te  short  diarges. 

A  participant  may  request  a  release  of 
collateral.  In  that  instance,  the  securities 
would  be  relumed  to  the  "free"  account 
at  the  end  of  the  processing  day,  and  the 
short  charges  would  be  reinstated  the 
following  day.  The  participant  may  also 
substitute  pledged  securities.  After 
inputting  the  new  pledge  and  the 
release  request,  the  participant  would 
contact  the  Reconciliation  Department 
prior  to  12:30  p.m.  to  request  a  release 
approval. 

if  pledged  securities  are  redeemed, 
DTC  will  hold  the  redonption  proceeds 
in  a  suspense  account  imti)  the  pledged 
securities  are  released  and  moved  to  the 
participant's  "free"  account.  At  that 
time,  the  redemption  proceeds  are 
credited  to  participants'  settlement 
accounts.  If  pledged  government 
securities  are  called  for  redemption,  the 
participant  must  release  the  pledge  and 
move  the  securities  to  a  "free"  account. 
Interest  earned  on  pledged  securities 
will  be  automatically  credited  to 
participants'  accounts. 

(b)  Ine  proposal  is  consistent  with  the 
requirements  of  Section  17A  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  give  DTC 
participants  greater  flexibihty  in 
collateralizing  their  short  positions.  At 
the  same  time  Xim  proposal  will 
continue  to  provide  DTC  with  high 
quality  collateral  for  short  positions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTCs  Short  Position  Advisory 
Committee,  composed  of  members 
representing  DTC  participants,  has 
reviewed  the  proposed  rule  change  and 
suppocts  its  approval.  No  official 
comments  have  been  solicited  or 
received.  DTC  will  notify  the 
Commission  of  any  written  comments 
received  by  DTC. 


» 17  CFR  200.3O-3(8)(12)  (1993). 
» 15  U.S.C  78«(bMl)  (1968). 


*Tbe  gmeral  refund  aUocata*  back  to  participants 
excess  operating  revenues  and  interest  earned 
calculated  by  activity  levels. 

'"Tligible  securitie*"  reien  to  govemnent 
securities  that  are  eligible  for  DTC  services.  DTC 
may  hold  such  securities  through  its  account  at  the 
Federal  Reserve  Bank  of  New  York. 


m.  Data  of  Effiectivenen  of  tlw 
Proposed  Rule  Change  and  Timing  fur 
Conunissaon  Actios 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of^uch  date  if  it  finds 
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such  longer  period  to  be  appropriate 
and  pubfishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
wiU: 

A.  By  order  approve  the  proposed  rule 

change  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC,  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-DTC-94-2 
and  should  be  submitted  by  March  8, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mai^garat  H.  McFarUnd, 

Deputy  Secretary. 

(PR  Doc  94-3483  Filed  2-14-94;  8:45  am) 

MUMQ  COOK  Wlfr^t-M 

[neUase  Na  34-33595;  Fil«  No.  SR-MCC- 
•4-1] 

Setf-Regulatory  Organizations; 
Midwest  Cleartng  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Processing  of  Basket 
Trades 

February  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
January  7, 1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Secxirities  and  Exchange  Commission 


1 15  U.S.C  78«(b)(l)  (1988). 
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("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  primarily  by  MCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Midwest  Clearing  Corporation 
("MCC")  proposes  to  amend  its  rules 
relating  to  the  processing  of  trades  in 
the  Chicago  Basket  ("CXM").  A  detailed 
description  of  the  CXM  is  contained  in 
File  No.  SR-CHX-93-18,2  and  a 
detailed  description  of  the  current 
procedure  for  processing  CXM  trades  is 
contained  in  File  No.  SR-^CC-93-3.3 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MCC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  i^eived  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  MCC's  rules  relating 
to  the  processing  of  trades  in  the  CXM. 
The  CXM  is  a  basket  of  stocks  that  is 
comprised  of  the  stocks  included  in  the 
Chicago  Mercantile  Exchange's  MMI 
stock  index  futures  contract  and  is 
comprised  of  a  fixed  quantity  of  twenty- 
five  shares  of  each  of  the  stocks 
included  in  that  futiues  contract. 

Basket  trades  are  defined  by  MCC  as 
trades  in  a  group  of  securities  that  an 
exchange  or  market  place  Self- 
Regulatory  Organization  ("SRO")  has 
designated  as  eligible  for  execution'  in  a 
single  trade.  MCC's  current  rules 
relating  to  basket  trades  permit  MCC  to 
accept  from  an  exchange  or  market 
place  SRO  locked-in  basket  trade  data. 
On  T+1,  MCC  reports  the  locked-in 
basket  trades  to  participants  on  a  basket 
purchase  and  sales  report.  MCC 
separately  combines,  by  participant,  all 
basket  buy  transactions  and  all  basket 


>  S«curitiM  Exchange  Act  Release  No.  33053 
(October  15. 1993).  58  FR  546ia 

'Securities  Exchange  Act  Release  No.  33054 
(October  15, 1993).  58  FR  54620. 


sell  transactions.  Aggregate  buy  side  and 
aggregate  sell  side  basket  transactions 
are  then  "burst"  into  their  component 
securities  for  clearance  and  settlement. 
The  continuous  net  settlement  ("CNS") 
system  nets  all  component  securities, 
llus  results  in  an  individual  participant 
being  either  a  net  buyer  or  a  net  seller 
in  each  of  a  basket's  component 
securities.  '*' 

The  component  securities  are  CNS 
ehgible  and  are  reOected  on  the 
appropriate  CNS  purchase  and  sales 
report.  "Burst"  basket  trades  are  netted 
with  all  other  transactions  in  the  same 
component  security  having  the  same 
settlement. 

The  proposed  rule  will  provide  an 
alternative  clearing  process  for  trades  in 
the  CXM.  The  alternative  must  be 
elected  on  an  account-by-account  basis 
(as  opposed  to  a  trade-by-trade  basis). 
Under  this  alternative,  rather  than 
aggregating  all  buy  transactions  and  all 
sell  transactions  in  one  account  prior  to 
the  separation  of  the  CXM  into  its 
component  stocks.  MCC  will  separate 
each  basket  transaction,  as  executed, 
into  its  component  securities,  by  lot, 
without  the  aggregation  process.  MCC 
will  report  this  information  to  the 
electing  participant  instead  of  the 
participant's  aggregate  net  buy  and 
aggregate  net  sell  basket  information. 
This  new  alternative  will  make  it  easier 
for  participants  to  allocate  the  correct 
number  of  shares  to  customers  and  will 
make  it  easier  to  identify  trades  for 
cancellation  and  correction. 

Because  the  proposed  rule  change 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  it  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  comments  were  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
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organization  consents,  the  Commission 

will: 

(A)  By  order  approve  the  proposed  rule 

(B)  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  prop>osed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  iram  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC  All 
submissions  should  refer  to  File  No. 
SR-MCC-94-1  and  should  be  submitted 
by  March  8. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autJiority.* 

Margaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  94-3477  Filed  2-14-94;  8:45  am) 

BILLMO  COOE  8010-01-H 


[Reiaase  No.  34-33601;  File  No.  SR-MCC- 
93-10] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  bnoiedMe  Effectiveness 
of  a  Prised  Rule  Change  To  Extend 
the  Waiver  of  Certain  Fees  Associated 
Witti  the  Chicago  Basitet 

February  8. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Secxirities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  23. 1993.  the  Nfidwest 
Clearing  Corporation  ("MCC'T  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  nJe  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  substantially  by 
MCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


proposed  nde  change  from  interested 
persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  tiw  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
extending  the  waiver  of  certain  fees  for 
trades  in  the  Chicago  Basket  product » 
through  March  31. 1994.3  The  text  of  the 
proposed  rule  changed  is  as  follows 
with  additions  underlined  and  deletions 
bracketed: 

ACCOUNT  Maintenance 


Charge/ 
Month 

Participant  Account  Maintenance 
Fee: 

(Local  and  Our  of  Town  Ac- 
counts) ...„ 

(SpeciaJist,  Trading  and  Market 

Maker  Accounts)  

Secondary  Account 
(SpeeiaHst  Trading  and  Market 
Maker  Accounts)  

$170.00 
160.00 

■    125  00 

MCC  Only  SetVemenl  Fee „.... 

200.00 

Secondary  Account  Maintenance  Fees  far 
market  maker  accounts  ofwoed  far  trading  in 
the  Chicago  Basket  ("CXM")  shall  be  waived 
through  (December  31. 19931  March  31.  1994. 

Trade  Raconling 

In  addition,  a  discount  of  SO.IS  per  trade 
side  recorded  wrill  be  applied  to  the  trade 
recording  fees  far  tradm  of  1.000  shares  and 
larger  when  a  participant  exceeds  10,000 
recorded  trade  sides  each  month  [excluding 
inbound  RIO  trades). 

Ail  trade  recording  fees  shall  be  waived  for 
trades  in  the  Chicago  Basket  ("CXM") 
through  (December  31, 1993)  AfarcA  31.  1994. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  commission.. 
MCC  included  statement  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discxissed  any 
comments  it  received  on  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  diese  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A).  (B), 


•  17  CFK  200.3»-3(«K12)  (1993). 
•15IJ.S.C78»(bMl)(19«a». 


2  Securities  Exchange  Act  Release  No.  330S3 
(October  15.1993),  5«  FR  54*10  (File  No.  SR-CHX- 
9S-18I  (ordar  appraving  propo«ai  to  alknr  far  and 
govern  the  trading  of  standardiaed  baskets  and  to 
trade  the  Chicago  Basket). 

>  Securities  Exchange  Act  Release  No.  33156 
(November  4. 1M3).  S«  FR  60076  (File  No.  SR- 
MCC-93-061  (notice  of  filing  and  immadiata 
effectiveness  of  a  proposed  rule  change  to  waive 
cerrain  fees  for  Iwsket  trades  through  Oecamber  31, 
1993). 


and  (Q  bdow.  of  the  most  significant 
aspects  of  sudt  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  waiver  of 
account  maintenance  and  trade 
recording  fees  for  trades  in  the  Chicago 
Basket  through  Mardi  31, 1994.  The 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges  among 
participants  using  MSTC's  facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

MCC  believes  that  no  burden  will  be 
placed  on  competitioD  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action    • 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(bK3)(A)(u)4  of  the  Act  and 
subparagraph  (e)(2)  of  Rule  19b-4  » 
thereimder  because  it  estabUshes  or 
changes  a  due.  fee.  or  other  charge  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

rv.  SdicitatioB  ef  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  malung  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  %vritten 
commimication  relating  to  the  proposed 
rule  change  between  the  (kimmission 
and  any  person,  other  than  those  that 


4 15  U.S£.  7aa(b)(31(A)(U)  (1^). 
1 17  cm  240.19b-4(e)(2)  (1993). 
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may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  MCC  All 
submissions  should  refer  to  File  No. 
SR-MCC-93-10  and  should  be 
submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation.  Pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secietfuy. 

IFR  Doc.  94-3482  Filed  2-14-94;  8:45  am) 

BOiJNO  COOC  MIO-ei-M 


[Release  No.  34-33596;  File  No.  SR-NSCC- 
93-15] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Imntedlate  Effectiveness  of  a  Propose< 
Rule  Change  Relating  to  a  Reduction 
of  NSCC's  Trade  Comparison  and 
Trade  Recording  Service  Pees 

February  8. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  28. 1993,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  substantially  by 
NSCC  NSCC  amended  the  proposal  on 
December  19, 1993.2  The  Commission  is 
publishing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Or^ganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces 
NSCC's  trade  comparison  and  trade 
recording  service  fees. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 

•  17  CFR  20a3O-3(«)(12)  (1993). 

>15U.aC78«(b)(l)(1988). 

aLettar  from  Sumo  J.  Miller.  Associate  Counsel. 
NSCC  to  Jerry  Carpenter,  Branch  Chief,  Division  of 
Marliet  Regulation,  Commission  (December  28, 
1993). 


proposed  rule  change  and  discussed  any 
comments  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposal.  NSCC  is  reducing 
its  trade  comparison  and  trade  recording 
service  fees  and  the  associated 
minimum  and  maximum  fees 
participants  will  be  charged.  Currently, 
the  trade  comparison  and  trade 
recording  fees  are  $.025  and  $.020  per 
100  shares,  respectively.  Under  the 
revised  fee  structure,  the  fees  will  be 
$.018  and  $.015,  respectively.  The 
minimum  trade  comparison  fee  is 
reduced  from  $.10  to  $.072  and  the 
minimum  trade  recording  from  $.08  to 
$.06.  The  maximum  trade  comparison 
fee  is  reduced  frohi  $1,875  to  $1.35  and 
the  minimum  trade  recording  from 
$1.50  to  $1,125.  All  fee  changes  became 
effective  January  1. 1994.  Hi^er  trading 
volimies  have  resulted  in  significantly 
increased  discoimts  being  paid  by  NSCC 
to  members.  NSCC's  discoimt  has  been 
averaging  41.6%.  With  the  foregoing 
changes,  the  expected  discount  will  be 
approximately  32.2%. 

The  proposed  rule  change  relates  to 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  is.therefore  consistent 
with  the  Act  and  in  particular  with 
Section  17A  thereimder. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the ' 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  E£fectivenes8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  became 
effective  pursuant  to  section 
l9(b)(3)(A)(ii)  of  the  Act  3  and  Rule  19b- 


4(e)(2)  4  thereunder  because  it 
establishes  or  changes  a  due,  fee.  or 
other  charge  of  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
change  between  the  (Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  NSCC.  All  submissions  should 
refer  to  file  number  SR-NSCC-93-15 
and  should  be  submitted  by  March  8, 
1994. 

For  thp  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegate 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-3478  Filed  2-14-94;  8:45  am) 

BIUINO  COOE  MIO-ei-M 
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[RelesM  No.  34-33606;  File  No.  SR-NASD- 
93-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Cfiange  by 
National  Association  of  Seeurfties 
Dealers,  Inc.  Relating  to  Guidelines 
Regarding  ttie  Use  of  Rankings  in 
Mutual  Fund  Advertisements  and  Sales 
Literature 

February  9, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 

■•  17  CFR  240.19b-4(eK2)  (19931 
» 17  CFR  200.3O-3«(a)(12)  (1993). 


hereby  given  that  on  November  22, 
1993,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  C:ommission  ("SEC"  or 
"CDommission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
(II  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  adopt 
Guidelines  Regarding  the  Use  of 
Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature.    • 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

Guidelines  for  the  Use  of  Rankings  in 
Mutual  Fund  Advertisements  and  Sales . 
Literature 

I.  Definition  of  "Ranking  Entity" 

For  purposes  of  these  guidelines,  the 
term  "Ranking  Entity"  refers  to  any 
entity  that  provides  general  information 
about  mutual  funds  to  the  public,  that 
is  independent  of  the  mutual  fund  and 
its  affiliates,  and  whose  services  are  not 
procured  by  the  mutual  fund  or  any  of 
its  affiliates  to  assign  the  fund  a 
ranking.  Examples  of  "Ranking  Entities" 
include  services  such  as  Morningstar 
and  Upper  and  financial  publications 
such  as  Money  and  Barron 's. 

II.  Required  Disclosures 

A.  Headlines/Prominent  Statements. 

1.  A  headline  or  other  prominent 
statement  must  not  state  or  imply  that 
a  mutual  fund  is  the  best  performer  in 
a  category  unless  it  is  actually  ranked 
first  in  the  category. 

2.  Prominent  disclosure  of  the  mutual 
fund's  ranking,  the  total  number  of 
mutual  funds  in  the  category,  the  name 
of  the  category,  and  the  period  on  which 
the  ranking  is  based  (i.e.,  the  length  of 
the  period  and  the  ending  date;  or,  the 
first  day  of  the  period  and  the  ending 
date),  must  appear  in  close  proximity  to 
any  headline  or  other  prominent 
statement  that  refers  to  a  ranking. 

B.  All  advertisements  and  sales 
literature  containing  a  mutual  fund 
ranking  must  disclose,  with  respect  to 
the  ranking: 

1.  the  name  of  the  category  (e.g.. 
growth  funds); 

2.  the  number  of  funds  in  the 
category; 

3.  the  name  of  the  Ranking  Entity; 


4.  the  length  of  the  period  and  the 
ending  date,  or,  the  first  day  of  the 
period  and  the  ending  date; 

5.  criteria  on  which  the  ranking  is 
based: 

6.  for  load  funds,  whether  the  ranking 
takes  into  account  sales  charges; 

7.  if  fees  have  been  waived  or 
expenses  advanced  during  the  period  on 
which  the  ranking  is  based,  and  the 
waiver  or  advancement  had  a  material 
effect  on  the  ranking,' a  statement  to  that 
effect;  and 

8.  the  publisher  of  the  ranking  data 
(e.g.,  "ABC  Magazine,  June  1993"). 

The  disclosure  required  by  Bl,  B2  and 
B3  must  be  set  forth  prominently  in  the 
body  of  the  advertisement  or  sales 
literature. 

C.  If  the  mutual  fund  ranking  consists 
of  a  symbol  (e.g.,  a  star  system)  rather 
than  a  number,  the  advertisement  or 
sales  literature  also  must  disclose  the 
meaning  of  the  symbol  (e.g.,  a  four-star 
ranking  indicates  that  the  fund  is  in  the 
top  30%  of  all  mutual  funds). 

D.  All  advertisements  and  sales 
literature  containing  a  mutual  fund 
ranking  must  disclose  that  past 
performance  is  no  guarantee  of  future 
results. 

III.  Time  Periods 

A.  Any  mutual  fund  ranking  set  forth 
in  an  advertisement  or  sales  literature 
must  be,  at  a  minimum,  current  to  the 
most  recent  calendar  quarter  ended 
prior  to  the  submission  for  publication. 

B.  Except  for  money  marliet  mutual 
funds; 

1.  advertisements  and  sales  literature 
must  not  use  any  ranking  based  on  a 
period  of  less  than  one  year. 

2.  a  mutual  fund  ranking  based  on 
total  return  must  be  accompanied  by 
rankings  based  on  total  return  for  the 
one,  five  and  ten  year  periods  (or  life  of 
the  fund)  supplied  by  the  same  Ranking 
Entity  in  the  category  and  based  on  the 
same  time  period;  and,' 

3.  a  mutual  fund  ranking  based  on  the 
current  SEC  standardized  yield  must  be 
accompanied  by  rankings  based  on  total 
return  for  the  one,  five  and  ten  year 
periods  (or  life  of  the  fund)  supplied  by 
the  same  Ranking  Entity  in  the  category 
and  based  on  the  same  time  period. 

IV.  Categories 

A.  The  choice  of  category  (including 
a  subcategory  of  a  broader  category)  on 
which  the  mutual  fund  ranking  is  based 
must  be  one  that  provides  a  sound  basis 
for  evaluating  the  performance  of  the 
fund. 

B.  Subject  to  the  standards  below,  a 
mutual  fund  ranking  must  be  based  only 
on  (1)  a  pubhshed  category  or 
subcategory  created  by  a  Ranking  Entity 
or  (2)  a  category  or  subcategory  created 


by  a  fund  or  a  fund  affiliate,  but  based 
on  the  performance  measurements  of  a 
Ranking  Entity. 

C.  When  the  mutual  fund  ranking  is 
based  on  a  subcategory,  the 
advertisement  or  sales  literature  must 
disclose  the  name  of  the  full  category 
and  the  fund's  ranking  and  the  number 
of  funds  in  the  full  category.  This 
requirement  does  not  apply  if  the 
subcategory  is  (1)  based  solely  on  the 
investment  objectives  of  the  funds 
included  and  (2)  created  by  a  Ranking 
Entity.  This  disclosure  could  be 
included  in  a  footnote. 

D.  The  advertisement  or  sales 
literature  must  not  use  any  category  or 
subcategory  that  is  based  upon  the 
mutual  funds'  asset  size  (whether  or  not 
it  has  been  created  by  a  Ranking  Entity). 

E.  If  an  advertisement  uses  a  category 
created  by  the  mutual  fund  or  a  fund 
affiliate,  including  a  "subcategory"  of  a 
category  established  by  a  Ranking 
Entity,  the  advertisement  must 
prominently  disclose: 

1 .  the  fact  that  the  fund  or  its  affiliate 
has  created  the  ranking  category; 

2.  the  number  of  funds  in  the 
category; 

3.  the  hasjs  for  selecting  the  category; 
and 

4.  the  Ranking  Entity  that  developed 
the  research  on  which  the  ranking  is 
based. 

E.  An  advertisement  or  sales  literature 
containing  a  headline  or  other 
prominent  statement  that  proclaims  a 
mutual  fund  ranking  created  by  a  fund 
or  its  affiliate  must  indicate,  in  close 
proximity  to  the  headline  or  statement, 
that  the  mutual  fund  ranking  is  based 
upon  a  category  created  by  the  fund  or 
its  affiliate. 

V.  Multiple  Class/Two-Tier  Funds 

Mutual  Fund  rankings  for  more  than 
one  class  or  fund  with  the  ^me 
portfolio  must  be  accompahied  by 
prominent  disclosure  of  the  fact  that  the 
funds  or  classes  have  a  common 
portfolio. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  oh  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  simunaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
StiOutojy  Basis  for,  the  Proposed  Rule 
Change 

Ranking  entities,  matual  funds  and 
fund  ^SMates  caiegarizs  and  rank 
mitnal  funds  in  vaxioos  ways  such  as, 
for  example,  atxordiu^  to  ftmd  type, 
performance  over  a  gtvea  penod  of 
years,  total  return.  SEC  standardized 
yield,  with  and  without  sales  charges 
and  risk/iewaid.  Article  ni.  Section 
35(d)(2)(M)  of  the  NASD  Rules  of  Fair 
Practicei  sets  forth  the  spedBc  standard 
in  communications  writh  the  pi^lic  that 
a  m6n^>er  who  makes  investment 
comparisons,  directly  or  indirectly, 
must  ensure  that  the  purpose  of  the 
commuatrafion  is  cktir  and  that  the 
comparison  is  fair  and  balanced, 
induding  any  material  differences 
between  the  st^>iect8  of  the 
comparisais.  The  use  of  mutual  fund 
rankings  prepared  by  ranking  entities, 
mutual  funds  and  fimd  af&lkites  to 
demonstrate  mutual  fund  performance 
qualifies  as  such  a  comparison. 

As  the  number  of  mutual  funds  has 
increased  substantially  in  recent  years, 
so  have  the  number  of  mutual  fund 
ranking  entities.  As  the  number  of 
ranking  entities  has  increased,  the 
NASD  has  observed  an  increased 
reference  to  mutual  fund  rankings  in 
fund  advertisements  and  sales  literature. 
In  response  to  the  increasing  reference 
by  mutual  fund  groups  to  svaAi  mutual 
fund  rankings  in  mutual  fund 
advertisements  and  sales  literature,  the 
NASD  determined  to  provide  guidance 
on  the  use  of  hmd  raiddngs  and  is 
proposing  a  comprehensive  set  of 
guidelines  to  be  used  when  mutual  fund 
advertisements  and  sales  literature 
include  references  to  mutual  fund 
rankings. 

Guidelines  Cor  Vam  of  »*iiiri»ig«  in 
AdvertisiBg  and  Safe*  lilerBture 

Definition  of  Ranking  Entity 

The  term  "Ranking  Entity,"  for 
purposes  of  the  Guidelines,  refers  to  an 
entity  that  provides  general  mutual  fund 
information  to  the  pubhc,  is 
independent  of  the  fund  and  its 
affiliates^  and  whose  services  are  not 
used  by  the  hmd  or  its  affihates  to 
assign  the  fund  a  ranking.  Tlie 
definition  encompasses  entities  formed 


<  NASD  MofUKil.  Ral«  of  Fair  Practice.  Art.  m. 
S«.  3S(d«2)(Mi.  (CCH)  1  219S. 

'  With  respact  to  any  fund, a  Ranking  EotitywiU 
be  deemed  to  be  independent  of  that  fund  and  its 
afflliates  for  tfa«  purposes  of  these  Guidelines  only 
if  it  is  not  an  "affiliated  penoo'  of  that  fund  and 
its  afniiatas  as  luch  term  is  defined  in  Section 
2la)(3)  of  the  Investment  Company  Act  of  1940.  IS 
use  80a-2(a)(3)  (1988). 


sf  ecificaUy  to  provide  such  iiifbrmation 
as  well  as  financial  publications  and 
p4  riodicals  which  include  such  a 
se  rvice  in  their  publications. 

fii  'quired  Disciosures 

The  Guidelines  contain  certain 
re  )uired  disclostCTes.  All  advertisements 
ai  d  sales  literature  containing  a  ranking 
m  ist  disclose  the  name  of  the  mutual 
fu  nd  tategory ,  the  niunber  of  fimds  in 
th  9  category,  the  name  of  the  Ranking 
El  tity,  the  period  on  which  the  ranking 
is  jased,  the  criteria  on  which  the  fund 
is  ranked,  whether,  for  load  funds,  the 
ra  iking  td^es  into  account  sales  charges, 
a  tatement  as  to  the  material  efFect,  if 
ar  y,  of  fees  waived  or  expenses 
ac  vanced  during  the  period  on  which 
tt  3  ranking  is  based,  and  the  publisher 
o'.  the  ranking  data.  Disclosure  of  die 
pi  bbsher  allows  the  reader  to  obtain 
fu  rther  informatitm.  if  desired. 

Additionally,  becatne  prominent 
st  itements  often  command  the  same 
at  ention  as  headlines,  the  name  of  the 
m  itual  fund  category,  the  total  number 
ol  funds  in  the  category,  and  the  period 
oi  which  the  ranking  is  based  must  be 
di  »:losed  in  close  proximity  to  any 
h<  adline  or  prominent  statement.  Such 
St  itement  or  headline  may  not  state  or 
is  ply  that  a  fund  is  ranked  first  in  a 
cs  tegory  when  it  is  not. 

AD  advertising  or  sales  hterature 
u!  ing  a  ranking  system  consisting  of  a 
s)  mbol  must  disclose  the  meaning  of 
t£  B  symbol.  Finally,  all  advertising  and 
sa  les  literature  containing  a  ranking 
m  ist  disclose  that  past  performance  is 
n(  I  guarantee  of  future  results. 

T  me  Periods 

The  NASD  believes  that  the  use  of 
ra  ddngs  which  are  current  redut^s  Ae 
p(  ssibility  that  such  rankings  vrill  be 
d<  ceptive  or  misleading.  The  NASD' 
n  xignizes  &at  different  Ranking 
E]  titles  provide  rankings  with  varying 
fri  iquencies,  but  believes  that  the 
in  dustry  should  be  pnjvided  with  a 
n  nlmum  standard  of  what  is  current. 
T  lerefore,  rankings  should  be  at  least 
ci  rrent  to  the  most  recent  calendar 
qi  arter,  thou^  use  of  more  current 
ra  [iking  data  would  be  permissible.  The 
N  KSD  believes  that  the  current  standard 
0  the  most  recent  calendar  quarter  is 
re  isonable  and  not  misleading. 

The  NASD  is  concerned  about  a 
m  jmber's  ability  to  seletirt  a  ranking 
b)  sed  on  a  time  period  that  would  ^ow 
th  B  fund  in  the  best  Mght  without 
pi  oviding  balancing  information.  Thus, 
ti  9  NASD  believes  that,  for  all  mutual 
fu  nds  except  money  market  mutual 
fu  nds,  rankings  based  on  a  period  of  less 
ti  an  one  year  are  not  meaningful,  could 
hi  misleading  and,  therefore,  should  not 


be  used.  Additionally,  rankhigs  based 
on  either  total  retom  or  the  SEC 
standardired  yield  must  be 
accompanied  by  rankings  based  on  the 
total  ret\nn  for  the  one,  five  and  ten  year 
(or  mutual  fund  life)  periods  suppbed 
by  the  same  Ranking  Entity  and  must  be 
based  on  the  same  time  period.  This 
requirement  parallels  the  SEC 
requirement  that  perfbrmanoe 
information  must  be  accompanied  by 
one,  five  and  ten  year  (or  mutual  fmxd 
life)  total  xetum  perioimanoe  figures. 

Categories 

Recognizing  the  many  ways  in  which 
data  on  mutual  fund  performance  can  be 
presented,  the  NASD  beeves  it  is 
important  to  set  standards  for  methods 
of  hmd  categorization  which  provide  a 
sound  basis  for  evaluating  the 
perfonnance  of  a  hind.  Generally, 
advertisements  and  sales  literature  must 
use  only  categories  or  subcategories 
created  by  the  Ranking  Entities. 
Advertisements  or  sales  literature  using 
rankings  based  only  on  a  subcategory 
must  disclose  the  name  of  the  full 
category,  the  fund's  ranking  and  the 
number  of  funds  in  the  full  category, 
unless  die  subcategory  is  based  solely 
on  the  investment  objectives  of  the 
funds  and  is  created  by  a.  Ranking 
Entity. 

However,  categories  or  subcategories 
created  by  a  fund  or  fund  affifiate  may 
be  used  as  long  as  performance  is 
measured  by  the  performance 
measiuements  of  a  Ranking  Entity. 
Additionally,  categories  tw  subcategories 
created  by  a  fund  or  its  affiliate  must 
also  prominently  disclose  the  fact  that 
the  fund  or  its  affiliate  has  created  the 
ranking  category,  the  number  of  funds 
in  the  category,  the  basis  for  selecting 
the  category,  and  the  identity  of  the 
Ranking  Entity  that  developed  the 
research  on  which  the  ranking  is  based. 
Headlines  and  prominent  statements 
using  a  ranking  created  by  a  fund  or  its 
affiliate  must  also  disclose  in  close 
proximity  to  the  headhne  or  prominent 
statement  that  the  ranking  is  based  on 
a  category  created  by  the  bind  or  its 
affiliate. 

Finally,  advertisements  or  sales 
literature  may  not  use  any  ranking 
category  based  on  the  fund's  asset  size 
since  such  information  would  not 
provide  a  meaning&J  basis  upon  which 
the  fund's  performance  could  be 
evaluated. 

Multiple  Class/Two-Tier  Funds 

Advertisements  or  sales  literature 
containing  rankings  for  more  than  one 
class  or  fund  with  the  same  portfolio 
must  disclose  the  fact  that  the  funds  or 
classes  have  a  common  portfolio. 
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The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  3  in  that  tl^e  guidelines  will  work  to 
protect  investors  and  the  public  interest 
by  establishing  a  baseline  of  standards 
to  guide  the  use  of  mutual  fimd  rankings 
in  advertising  and  sales  literature  in 
promoting  the  sale  of  mutual  funds  and 
by  preventing  the  misleading  use  of 
such  rankings. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Guidelines,  which  are  not  subject 
to  NASD  member  vote,  were  circulated 
to  members  in  NASD  Notice  to  Members 
93-76  (November  1993).  Written 
comments  were  neither  solicited  nor  ' 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed  rule 

change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  field  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  thafmay  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASI>-93-69  and  should 
be  submitted  by  March  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulstion.  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  R  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-3425  Filed  2-14-94;  8:45  am) 
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[RelMaa  No.  34-33087;  Flla  No.  SR-^ASO- 
94-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Guidelines  for 
Communications  to  the  Public  About 
Variable  Life  and  Annuity  Products 

February  9, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  January  6, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
and  amended  on  February  8, 1994,i  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  (mbli^hing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  adopt 
Guidelines  Regarding  Communications 
With  the  PubUc  About  Variable  Life  and 
Annuity  Products.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized. 

Guidelines  for  Communications  With 
the  Public  About  Variable  Life 
Insurance  and  Variable  Armuities 

The  standards  governing 
communications  with  the  public  are  set 
forth  in  Article  in.  Section  35  of  the 


>15U.S.C§78o-3. 


>  See  letter  from  Suzanne  E.  Roth«rall,  Aaaoctate 
General  Counsel.  NASD,  to  Selwyn  Notelovitz, 
Branch  Chief,  Over-the-Counter  Regulation. 
Division  of  Market  Regulation,  SEC.  dated  February 
8, 1994.  The  NASD  made  technical  changes  to  its 
proposed  rule  in  response  to  conunents  raised  by 
the  staff  of  the  Commission. 


NASD  Rules  of  Fair  Practice.  In  addition 
to  those  standards,  these  guidelines 
must  be  considered  in  pr^)aring 
advertisements  and  sales  literature 
about  variable  life  insurance  and 
variable  annuities.  The  guidelines  are 
applicable  to  advertisements  and  sales 
literature  as  defined  in  Section  35,  as 
well  as  individualized  communications 
such  as  personalized  letters  and 
computer  generated  illustrations, 
whether  printed  or  made  available  on 
screen. 

I.  General  Considerations 

A.  Product  Identification 

In  order  to  assure  that  investors 
understand  exactly  what  security  is 
being  discussed,  all  communications 
must  cleariy  describe  the  product  as 
either  a  variable  life  insurance  policy  or 
a  variable  annuity,  as  applicable. 
Member  firms  may  use  proprietary 
names  ip  addition  to  this  description.  In 
cases  Inhere  the  proprietary  name 
includes  a  description  of  the  type  of 
security  being  offered,  there  is  no 
requirement  to  include  a  generalized 
description.  For  example,  if  the  material 
includes  a  name  such  as  the  "XYZ 
Variable  Life  Insurance  Policy, "  it  is  not 
necessary  to  include  a  statement 
indicating  that  the  security  is  a  variable 
life  insurance  policy. 

Considering  the  significant  differences 
between  mutual  funds  and  variable 
products,  the  presentation  must  not 
represent  or  imply  that  the  product 
being  offered  or  its  underlying  account 
is  a  mutual  fund. 

B.  Liquidity 

Considering  that  variable  life 
insurance  and  variable  annuities 
frequently  involve  substantial  charges 
and/or  tax  penalties  for  eariy 
withdrawals,  there  must  be  no 
representation  or  implication  that  these 
are  short-term,  liquid  investments. 
Presentations  regarding  liquidity  or  ease 
of  access  to  in^vstment  values  must  be 
balanced  by  clear  language  describing 
the  negative  impact  of  early 
redemptions.  Examples  of  this  negative 
impact  may  be  the  payment  of 
contingent  deferred  sales  loads  and  tax 
penalties,  and  the  fact  that  the  investor 
may  receive  less  than  the  original 
invested  amount. 

With  respect  to  variable  life 
insurance,  discussions  of  loans  and 
withdrawals  must  explain  their  impact 
on  cash  values  and  death  benefits. 

C.  Claims  About  Guarantees 

Insurance  companies  issuing  variable 
life  insurance  and  variable  annuities 
provide  a  number  of  specific  guarantees. 
For  example,  an  insurance  company 


Titoy  goofontcB  o  miutnunt  ucaot 
benefit  for  a  ToriMe  Hfe  htstuxmce 
policy  or  the  company  may  gaarantee  a 
schedule  ef  payments  to  a  vmroMe 
annuity  owner.  Variabk  hfe  insurance 
poBcies  ana  varkibk  anntiities  may  also 
offer  a  fixed  investment  account  which 
is  gaannteed  by  the  insurance 
company.  The  relative  safety  resulting 
from  such  a  guarantee  must  not  be 
overemidtasjzed  or  exaggerated  as  it 
depends  on  the  claims-paying  ability  of 
the  issuing  insurance  company.  There 
must  be  no  representation  or 
implication  that  a  guarantee  applies  to 
the  investment  return  or  principal  value 
of  the  sepmate  account,  ^mikaly.  it 
must  not  be  represented  or  implied  that 
an  insurance  company's  financial 
.  ratings  apply  to  the  aepcrate  account. 

n.  Specific  Considerations 

A.  Fund  Performance  Predating 
Inchsioa  in  the  Variable  Product 

In  order  to  show  how  an  existing  fund 
would  have  perf corned  bad  it  been  an 
investment  option  within  a  variable  life 
insurance  policy  or  variable  annuity, 
communications  may  contain  the  fund's 
historical  peifonnance  that  predates  its 
inclusion  in  the  policy  or  annuity.  Such 
performance  may  only  be  used  provided 
that  no  significant  changes  occurred  to 
the  fund  at  die  time  or  after  it  became 
part  of  the  variable  product.  However, 
communications  may  not  include  the 
performance  of  an  existing  fund  for  the 
purposes  ofproatotiag  investment  in  a 
sirriilar.  but  new,  investment  option  (i.e., 
clone  fund  or  model  fund)  available  in 
a  variable  contract. 

The  presaitation  of  historical 
performance  must  conform  to 
applicoble  NASD  and  SEC  standards. 
Particular  attention  must  be  given  to 
including  all  elements  o^retam  and 
deducting  applicable  charges  and 
expenses. 

B.  Product  Comparisons 

A  comparison  of  investment  products 
may  be  used  provided  the  comparison 
complies  with  aj^icabie  requirements 
set  forth  under  Article  ID,  Section  35  of 
the  NASD  Raiet  of  Fair  Practice. 
Particular  attention  must  be  paid  to  the 
specific  standards  regarding 
"comparisons"  set  forth  in  subsection 
(d)(2XM). 

C  Use  of  Rankings 

A  ranking  which  reflects  the  relative 
performance  of  the  separate  account  or 
the  underlying  investment  option  may 
be  irtchtded  in  advertisements  and  safes 
literature  provided  its  use  is  consistent 
with  tfie  standards  contained  in  the 
Guidehnes  for  the  Use  of  Rankings  in 


A  utual  Fond  Advettiaememts  aitd  Sales 
L  iterature. 

L .  Discussions  Regarditig  Insuianoe  and 
li  westment  Features  of  Variabie  Life 
/jiairance 

CaoniBUflicsatioas  on  behalf  of  simgle 
premium  variabie  life  irtsaraacetnay 
e  nphasize  the  investment  features  of 
t  \e  oroduct  provided  an  adequate 
e  cplanation  of  the  life  insaranoe 
/)  atures  is  ffven.  Sales  material  for 

0  her  types  of  variable  life  insurance 

71  ust  provide  a  bakmiced  discussion  of 
t  \ese  features. 

E  Hypothetical  Ulustratioia  of  Rates  of 

1  ?tom  in  Variable  Ufe  Insurance  Soles 
L  terature  and  Personalized  Illustrations 

(1)  Hypothetical  illustrations  using 

a  isamed  rates  of  return  may  be  used  to 
d  ^monstrate  the  way  a  variable  life 
ii  surance  policy  operates.  The 
a  ustrations  show  how  the  performance 
o  the  underiying  iirvestment  accounts 
c  >uld  affect  the  policy  cash  vohie  and 
d  foth  benefit.  These  illustrations  may 
n  Jt  be  used  to  project  or  predict 
ii  vestment  results  as  such  forecasts  are 
Si  rictly  prohibited  by  the  Rules  of  Fair 
P  actice.  The  methodology  and  format 
o  hypothetical  illustrations  must  be 
n  odeled  after  the  required  illustrations 
ii  the  prospectus. 

An  ulustratioa  may  use  any 
o  anbination  of  assumed  irrvestment 
n  turns  up  to  and  including  a  gross  rate 
p  ■  12%,  provided  that  one  of  the  returns 
ii  a  0%  gross  rate.  Although  the 
n  aximum  assumed  rate  (^  12%  may  be 
a  :oeptabIe,  niembers  are  urged  to  as&ure 
tl  at  the  maximum  rate  illustrated  is 
n  asoiuible  considering  market 
a  aiditions  and  the  available  investment 
o  Jtions.  The  purpose  of  the  required  0% 
n  te  of  return  is  to  demonstrate  how  a 
Ic  ck  of  growth  in  the  underlying 
ii  vestmeitt  accounts  may  affect  policy 
VI  dues  and  to  reinforce  tfie  hypothetical 
n  iture  of  the  illustration. 

The  illustrations  must  reflect  the 
n  aximum  (gaaranteed)  mortality  and 
e:  pense  charges  associated  wiCh  the 
p  ihcyfor  each  assumed  rate  of  return. 
C  irrent  charges  may  be  ihustrated  in 
a  Idition  to  the  maximum  charges. 

Preceding  arty  illustration  there  must 
hi  f  a  prominent  explanation  that  the 
p  irpose  of  the  illustration  is  to  show 
h  )w  the  perfomaaoe  of  the  uttderlying 
ii  vestment  accounts  coaid  affect  Ae 
p  )licy  cash  value  and  death  benefit  The 
ei  planation  must  also  state  that  the 
H  ustTotion  is  hypothetical  and  may  not 
b  ^  used  to  project  or  predict  irrvestment 
rtsuks. 

(2)  la  sales  literature  which  includes 
h  'pathetioal  iUusintions,  tmemberfirms 
n  ay  provide  a  personalised  illustration 


v^tich  reflects  factors  relating  to  the 
individwd  customer's  chvumstanoes.  A 
peraaneiized  UhtstraUon  may  not 
contain  a  rate  <^  return  greater  than 
lt%  and  must  follow  all  <^tite 
standards  set  forth  in  Section  U,  E,  1. 

(3)  In  general,  it  is  inappropriate  to 
compare  a  variable  life  insaiunce  policy 
with  another  product  based  on 
hypothetical  performance  as  this  type  of 
presentation  goes  beyond  the  singular 
purpose  of  illustrating  how  the 
peifonnance  of  the  vmderlying 
investment  accounts  could  affect  the 
pohcycash  value  and  death  bea^L  It 
is  permissible,  however,  to  use  a 
hypothetical  Uhtstration  in  order  to 
compare  a  variable  life  insurance  policy 
to  a  term  policy  with  the  difference  in 
cost  invested  in  a  side  product  The  sole 
purpose  of  this  type  of  illustration 
would  be  to  demonstrate  the  concept  of 
tax-deferred  growth  as  a  result  of 
investing  in  Ste  variable  product.  The 
following  conditions  must  be  met  in 
order  to  make  this  type  of  comparison 
balanced  and  complete: 

(a)  the  comparative  illustration  must 
be  accompanied  by  an  illustration 
which  reflects  the  standards  outlirted  in 
Sectimt  n,  E,  1; 

(b)  the  rate  of  return  used  in  the 
comparative  illustration  must  be  no 
ffeaterthanl2%; 

(c)  the  rate  of  return  assumed  for  the 
side  product  and  the  variable  life  policy 
must  be  the  same; 

(d)  the  same  fees  deducted  from  the 
required  prospectus  illustration  must  be 
deducted  from  the  comparative 
illustration: 

(e)  the  side  product  must  be 
illustrated  using  gross  values  which  do 
not  reflect  the  deduction  of  any  fees; 
and. 

(f)  the  side  product  must  not  be 
identified  or  characterized  as  any 
specific  investment  or  investment  type. 

IL  Self-Regulatory  Oi:gaiii«atkm'« 
Statenient  of  the  Pvpose  of,  and 
Statutory  Basis  for,  die  Propoaed  Role 
Qiange 

In  its  filiog  with  the  Cosuidssioa,  the 
NASD  included  staSemeots  coacjecning 
the  purpose  of  and  basis  far  the 
proposed  nile  chaige  and  discusaed  any 
comments  it  received  oa  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASO  has 
prepared  summaries,  set  forth  ia 
Sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-regulatory  Orgaruxation'M 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  the  number  of  variable  life 
insurance  and  annuity  products  has 
increased  substantially  in  recent  years, 
so  has  the  variety  of  ways  in  which 
informatioo  about  such  products  is 
communicated  to  the  public.  Because 
the  use  of  such  communications  is 
proliferating,  and  because  what  is  being 
described  in  such  cranmunications  is,  in 
some  cases,  a  compUcated  hybrid 
product  containing  both  insurance  and 
secimties  elements,  the  NASD  has 
determined  to  provide  guidance  by 
proposing  a  comprehensive  set  of 
guidelines  ("GuldeUnes'T  for  the 
preparation  and  use  of  communications 
with  the  public  regarding  variable  life 
insurance  and  variable  annuities.  The 
Guidelines  incorporate  past  positions  on 
variable  products  communications 
taken  by  the  NASD,  as  well  as  certain 
positi(His  taken  by  the  staff  of  the  SEC 

The  Guidelines  govern  the 
preparation  of,  and  communication  with 
the  public  through,  advertising  and 
sales  literature  of  variable  products.  The 
Guidelines  are  intended  to  provide  a 
level  of  disclosure  sufficient  to  assist 
investors  in  making  fair  and  informed 
investment  decisions. 

Guidelines  for  Communications  With 
the  Public  About  Variable  Piodncts 

The  Guidelines  of  the  proposed  rule 
change  set  forth  standards  that  must  be 
considered,  along  with  t^  standards  set 
forth  in  Article  III.  Section  35  to  the 
Rules  of  Fair  Practice.^  In  the 
preparation  of  advertising  and  sales 
literature  about  variable  life  insurance 
and  annuities.  For  the  purposes  of  these 
Guidelines,  the  terms  "advertisements 
and  sales  Uterature"  include  not  only 
the  definitions  of  those  terms  as  found 
in  section  35,  but  also  individualized 
communicalioiis  such  as  personalized 
letters  and  printed  or  on-screen 
computer  illustrations. 

General  Considerations 

Communications  concerning  variable 


underiying  acxxMint  is  a  mutual  fund 
(See  Part  I.  A). 

As  products  with  potentially 
substantia]  tax  penalties  and  charges  for 
early  withdrawal,  variable  products 
must  not  be  presented  by  members  as 
short-term,  hquid  investments.  Any 
discussions  or  presentations  concerning 
liquidity  or  accessibility  to  investtnent 
values  must  be  balanced  by  the  impact 
of  early  withdrawal  such  as  sales  loai. 
tax  penalties  and  potential  loss  of 
principal.  Additionally,  regarding 
variable  life  insurance  products,  a 
balanced  presentation  requires  a 
discussion  of  the  impact  of  loans  and 
writhdrawals  on  cash  values  and  death 
benefits  (See  Part  I.  B). 

Guarantees  by  insurance  companies, 
such  as  a  minimimi  death  benefit,  a 
schedule  of  annuity  payments,  or  a 
fixed  return  on  the  investment  account, 
all  depend  on  the  claims-paying  ability 
of  the  issuing  insurance  company,  and 
thus  must  not  be  exaggerated.  Membera 
are  prohibited  from  representing  or 
implying  that  the  investment  return  or 
principal  value  of  the  separate 
investment  account  is  guaranteed,  or 
that  an  insurance  company's  financial 
ratings  apply  to  the  separate  account 
(See  Part  I.  Q. 

Specific  Considerations 


products  must  clearly  identify  the 
product  as  either  a  variable  life 
insurance  policy  or  a  variable  annuity. 
UTiere  product  type  is  identified  in  a 
proprietary  name,  it  is  not  necessary  to 
include  a  generalized  statement 
identifying  product  type.  Since  variable 
products  are  not  mutual  funds,  no  such 
statement  or  presentation  may  indicate 
or  imply  that  the  product  ofiered  or  its 


»  NASD  Manual.  Rule*  of  Fair  Pi»ctlc».  Artk  Je  01. 
.Soclion  35.  ((XH)  1 2195. 


Prior  Fund  Performance 

The  proposed  rule  allows  for  variable 
product  communications  to  the  public 
to  contain  the  historic  performance  of 
an  existing  fund  that  pre-dates  the 
fund's  indusion  in  the  variable  policy 
or  annuity,  provided  no  significant 
changes  occurred  to  the  fund  at  the  time 
of,  or  after,  the  inclusion. 
Communications  to  the  public  are 
prohibited  for  a  variable  product  which 
contains  a  new,  or  "clone"  fund  as  the 
underlying  investment  vehicle,  but 
which  promotes  the  performance 
history  of  an  existing  fuijd  after  which 
the  new  fund  was  modeled.  All  historic 
performance  in  communications  to  the 
public  must  conform  to  appficable 
NASD  and  SEC  standards,  including,  in 
particular,  elements  of  return  and 
deduction  of  applicable  charges  and 
expenses  (See  Part  II.  A). 

Product  and  Performance  Comparisons 

Product  comparisons  which  are  fair 
allow  investors  to  make  hiformed 
investment  decisions.  Article  ID, 
Section  35  (d)  (2)  (M)  of  the  NASD  Rules 
of  Fair  Practice  sets  frath  the  specific 
standard  in  commimications  with  the 
public  which  requires  a  member  who 
makes  investment  comparisons,  directly 
or  indirectly,  to  ensure  that  the  purpose 
of  the  communication  is  clear  and  that 


the  comparison  is  fair  and  balanced, 
including  any  material  difEsrences 
between  the  subjects  of  the ' 
comparisons.  A  comparison  using 
variable  producto  is  pennissible  so  long 

as  the  compariaoa  maets  die  standards 
set  forth  under  Subsectiao  (d)  (2)  (M) 
(SeePartUB). 

Use  of  Rankings 

The  use  of  variable  products  rankings 
prepared  by  ranking  entities,  variable 
producU  issuen  and  variable  producU 
issuer  affiliates  to  demonstrate  variable 
product  performance  also  qualifies  as  a 
comparison  under  Subsection  (d)  (2) 
(M).  A  ranking  wdiich  reflects  the 
performance  of  the  separate  account  or 
the  underlying  investment  option  is 
permissible  in  variable  products 
advertising  and  sales  literature  so  long 
as  the  use  of  such  ranking  meets  the 
standards  contained  in  the  GuideUnes 
for  the  Use  of  Rankings  in  Mutual  Fund 
Advertisemento  and  Sales  Literatures 
(See  Part  H.  C). 

Hybrid  Variable  Products 

Variable  life  insurance  allows 
purchasera  to  combine  life  in'surance 
coverage  and  tax-deferred  acamiulation 
of  excess  premium  payments  in  one 
contract.  Because  such  products  are 
designed  to  emially  serve  both 
insurance  and  investing  needs, 
communications  to  the  public  on  behalf 
of  variable  fife  insurance  products  must 
provide  a  balanced  discussion  of  these 
features.  However,  since  single 
premium  variaUe  Ufe  insurance  is 
predominantly  designed  to  meet 
investment  needs,  communications  to 
the  public  regarding  single  premium 
variabie  Ufe  insurance  may  emphasize 
the  investment  features  of  the  product 
so  long  as  an  adequate  explanation  of 
the  hfe  insurance  features  is  given  (See 
Part  n,  D). 

Hypothetical  and  Personalized 
niusti«tions  of  Variable  Life  Products 

Hypothetical  illustrations  of  variable 
life  insurance  products  using  assumed 
rates  of  return  are  permissible  to  show 
how  the  underlying  investment 
accounts  could  affect  the  policy  cash 
value  asd  death  benefit,  but  may  not  be 
used  to  predict  or  project  investment 
resuhs.  Such  illustrations  must  follow 
the  methodology  and  form  requirements 
for  such  illustrations  in  the  prospectus. 

All  illustrations  must  show  a 
hypothetical  0%  gross  rate  of  return, 
and  may  show  any  additional 

»  Sm  SKuritia  Exchange  Act  RbImm  No.  33600 
fFebruary  9. 1994).  noticia*  for  commmt  Fit.  No. 
SR-NASD-93-69  (propoaing  CuidelinM  for  tho  Um 
of  Rankings  In  Mutual  Fund  Adveniaenwrnt  and 

Sales  Literature). 
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combinations  of  rates  of  return  up  to 
and  including  a  gross  rate  of  12%, 
though  members  are  cautioned  to 
choose  a  rate  that  is  reasonable  given 
current  market  conditions.  The  gross 
rate  is  the  chosen,  hypothetical  rate  of 
return  ^plied  to  all  excess  premiums 
invested  after  deduction  for  maximum 
guaranteed  mortality  and  expense 
charges.  All  illustrations  of  rates  of 
return  must  reflect  such  maximum 
charges,  though  illustrations  may  reflect 
current  charges  in  addition  to  maximum 
charges. 

Sales  hterature  which  contains 
hypothetical  illustrations  may  also 
provide  a  personahzed  illustration 
reflecting  factors  relating  to  the 
circumstances  of  an  individual 
customer. 

It  is  generally  inappropriate  and  - 
potentially  misleading  to  compare  a 
variable  life  insurance  policy  with 
another  product,  including  a  variable 
annunity,  since  the  purpose  of  such  a 
comparison  would  exceed  the  purpose 
of  illustrating  how  underlying 
investment  account  performance  affects 
the  pohcy  cash  value  and  death  benefit. 
However,  it  is  permissible  to  use  a 
hypothetical  illustration  comparing  a 
variable  life  policy  to  a  term  pohcy  with 
the  difference  in  premiimi  invested  in  a 
side  fund,  where  the  sole  piupose  of 
such  a  comparison  would  be  to 
demonstrate  the  concept  of  tax-deferred 
growrth  as  a  result  of  investing  in  the 
variable  product,  hi  order  for  such  a 
comparison  to  be  balanced  and 
complete,  the  comparative  illustration 
must:  reflect  the  standards  in  Section  II, 
E,  1  of  the  proposed  rule:  use  a  rate  of 
retiuTi  no  greater  than  12%  use  the  same 
rate  of  return  for  the  variable  product 
and  the  side  fund;  deduct  the  same  fees 
from  the  required  prospectus 
illustration:  illustrate  the  side  fund 
product  using  gross  values  which  do  not 
reflect  the  deduction  of  any  fees;  and, 
not  characterize  the  side  product  as  any 
speciflc  investment  or  investment  type 
(See  Part  II,  E). 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act*  in  that  the  Guidelines  will  work  to 
protect  investors  and  the  public  interest 
by  establishing  a  baseline  of  standards 
to  guide  the  use  of  communications 
with  the  public  concerning  variable  life 
insurance  and  variable  annuities  in 
prompting  the  sale  of  variable  products 
and  by  preventing  the  misleading  use  of 
such  communications. 


••  15  U.S.C.  780-3  (1988). 


( 3)  Self-Regulatory  Organization 's 
i  tatement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
I  roposed  rule  change  will  result  in  any 
b  Lirden  on  competition  that  is  not 
r  Bcessary  or  appropriate  in  furtherance 
0  the  purposes  of  the  Act,  as  amended. 

C  V  Self-Regulatory  Organization's 
5  tatewent  on  Comments  on  the 
f  roposed  Rule  Change  Received  From 
S  Jembers,  Participants,  or  Others 

Written  comments  were  neither 
s  )licited  nor  received. 

1 1.  Date  of  Effectiveness  of  the 

F  roposed  Rule  Change  and  Timing  for 

C  ommission  Action 

Within  35  days  of  the  date  of 
p  iblication  of  this  notice  in  the  Federal 
B  agister  or  within  such  longer  period  (i) 
ai ;  the  Commission  may  designate  up  to 
9  )  days  of  such  date  if  it  finds  such 
1<  nger  period  to  be  appropriate  and 
p  iblishes  its  reasons  for  so  finding  or 
(i )  as  to  which  the  self-regulatory 
o;  ganization  consents,  the  Commission 
Hill: 

A  By  order  approve  such  proposed  rule 
change,  or  ' 

B  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

r  '.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
si  bmit  written  data,  views,  and 
ai  juments  concerning  the  foregoing. 
P(  Tsons  making  written  submissions 
si  ould  file  six  copies  thereof  with  the 
S(  cretary.  Securities  and  Exchange 
C  (mmission,  450  Fifth  Street,  NW., 
\\  ashington,  DC  20549.  Copies  of  the 
sv  bmission,  all  subsequent 
ai  lendments,  all  written  statements 
w  th  respect  to  the  proposed  rule 
ct  ange  that  are  filed  with  the 
O  immission  and  all  written 
cc  mmunications  relating  to  the 
pi  oposed  rule  change  between  the 
cc  mmission  and  any  person,  other  than 
th  Dse  that  may  be  withheld  from  the 
pi  blic  in  accordance  with  the 
pi  Dvisions  of  5  U.S.C.  552,  will  be 
a\  ailable  for  inspection  and  copying  in 
th  5  Commission's  Public  Reference 
R(  om.  Copies  of  such  filing  will  also  be 
ax  lilable  for  inspection  and  copying  at 
th  !  principal  office  of  the  NASD.  All 
su  3missions  should  refer  to  file  number 
in  the  caption  above  and  should  be 
su  imitted  by  March  8,  1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-3426  Filed  2-14-94;  8:45  am] 
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[Release  No.  34-^3603;  FHe  No.  SR-NASO- 
93-«6] 

SeK-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Ruie  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Filing 
Requirements  for  Use  of  Mutual  Fund 
Rankings  and  Elimination  of  Sunset 
Provisions  in  Pre-Filing  Requirements 
of  Advertising  and  Government 
Securities  Rules 

February  8, 1994.  ' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  November  4, 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
and  amended  on  February  7, 1994, i  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III.  Section  35  of  the  NASD 
Rules  of  Fair  Practice  to  require  filing  of 
advertisements  and  sales  literature 
relating  to  investment  companies,  to 
make  the  pre-filing  requirement  of 
Article  III,  Subsection  35(c)(2)  of  the 
Rules  of  Fair  Practice  and  in  Subsection 
8(c)(1)(B)  of  the  Government  Securities 
Rules  permanent,  and  to  properly 
reference  the  "Advertising  Regulation 
Department"  throughout  Article  III, 
Section  35  of  the  Rules  of  Fair  Practice 
and  the  Government  Securities  Rules. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Rules  of  Fair  Practice 


Communications  With  the  Public 
Sec.  35 
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>  Amendment  No.  1  superseded  the  original  rule 
filing. 


(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
uiiit  investment  trusts)  not  included 
within  the  requirements  of  Subsection 
(cX2)ofthis  Section,  and  public  direct 
participation  programs  (as  defined  in 
Article  UI,  Section  34  of  the  Rules  of 
Fair  Practice)  shall  be  filed  with  the 
Associaticm's  Advertising  Regulation 
Department  within  10  days  of  first  use 
or  publication  by  any  member.  Filing  in 
advance  of  use  is  recommended. 
Members  are  not  required  to  file 
advertising  and  sales  hterature  which 
have  previously  been  filed  and  vthidi 
are  used  v^thout  chaiige.  Anymemba- 
filing  any  investment  company 
advertisement  or  sales  literature 
pursuant  to  this  Subsection  that 
includes  or  incorporates  rankings  or 
comparisons  of  the  investment  company 
Hith  other  investment  companies  shall 
include  a  copy  of  the  ranking  or 
comparison  used  in  the  advertisement 
or  sales  hterature. 

(2)  Advertisements  concerning 
collateralized  mortgage  obligations 
registered  under  the  Securities  At  of 
1933,  and  advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  vaho&fo  contracts  artd 
unit  investment  trusts)  that  include  or 
incorporate  rankings  or  comparisons  o/ 
the  investment  company  with  other 
investment  companies  where  the 
ranking  or  comparison  category  is  not 
generally  published  or  is  the  creation, 
either  directly  or  indirectly,  of  the 
investment  company,  its  underwriter  or 
an  affiliate,  shall  be  filed  with  the 
Association's  Advertising  Regulation 
Department  for  review  at  least  10  day* 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
circumstances)  for  approval  and.  If 
changed  or  expressly  chsapproved  by 
the  Association,  shall  be  withheld  from 
publication  or  diculation  imtil  any 
changes  specified  by  the  Assodation 
have  been  made  or.  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for.  and  has  received. 
Association  approval.  Any  member 
filing  any  imestment  company 
advertisement  or  sales  Utaatuie 
pursuant  to  this  Subsection  shall 
include  a  copy  of  the  data,  ranking  or 
comparison  on  which  the  ranking  or 
comparison  is  based.  (This  subeectioo 
(c)(2)  shall  remain  in  effiect  for  one  year 
from  November  16. 1993  unless     • 


modified  or  extended  prior  thereto  by 
the  Board  of  Govemors.) 
*        •        »        •        • 

Government  Securities  Rules 


Communications  With  the  Public 


(c)  Rling  Requirements  and  Review 
Procedures 

(1)  Members  shall  file  advertisements 
for  review  with  the  Association's 
Advertising  Regulation  Department  as 
follows: 
•        •        •        •        • 

(B)  advertisements  concerning 
collateralized  mortgage  obligations  shall 
be  filed  with  the  Association's 
Advertising  Regulation  Department  for 
review  at  least  10  days  prior  to  use  (or 
such  shorter  period  as  the  Department 
may  allow  in  particular  circumstances) 
for  approval  and,  if  changed  or 
expressly  disapproved  b^  the 
Association,  shall  be  withheld  from 
publication  or  circulation  imtil  any 
changes  specified  by  the  Association 
have  been  made  or,  in  the  event  of 
disapproval,  until  the  advertisement  has 
been  refiled  for.  and  has  received. 
Association  approval.  (This  subsection 
(c)(1)(B)  shall  remain  in  effect  for  one 
year  from  November  16. 1993  unless 
modified  or  extended  prior  thereto  by 
the  Board  of  Governors.) 
•        •        •        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoae  of.  and 
Statutory  Basis  (or.  Ocr  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statem«its  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receivml  op  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  In 
Sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  the  number  of  mutual  funds  has 
increased  substantially  in  rscaot  yaais. 
so  has  the  number  of  mutual  fund 
ranking  entities  ("Ranking  Entities"). 
Ranking  Entitias,  as  well  a*  mutual 
funds  and  hind  affiliates.  "■««y^f»»it4 
rank  mutual  funds  by,  for  example,  fund 


type,  performance  over  a  given  period  of 
years,  total  return,  standaniized  yield 
calculated  pursuant  to  Coofmission 
rules,  the  varaticos  in  sales  diaries, 
and  risk/reward.  References  to  such 
rankings  in  mutual  fund  advertisements 
and  sales  literature  have  also  increased 
substantially  in  recent  years  as  members 
have  attempted  to  boost  the  sale  of  fund 
shares  by  touting  the  performance  of 
various  mutual  funds. 

The  NASD  Board  of  Governors 
believes  that  it  is  important  for  the 
Association  to  be  able  to  review  and 
regulate  the  use  of  ranking  materials  and 
the  development  of  customized  rankings 
in  order  to  prevent  the  misleading  use 
of  such  ranldngs.  The  NASD  is, 
therefore,  proposing  to  amend  Article 
m.  Section  35(c)  of  the  NASD  Rules  of 
Fair  Practice  to  require  that  copies  of 
mutual  fund  rankings  and  the  data  on 
which  the  rankings  are  based  be 
submitted  to  the  Association's 
Advertising  Regulation  Department 
review.  The  proposed  rule  change 
requires  members  filing  advertisements 
or  sales  literature  for  review  which  use 
or  incorporate  mutual  fund  rankings  to 
include  in  the  filing  a  copy  of  the 
ranking  or  comparisoiL  The  NASD  also 
has  proposed  GuideUnes  for  the  Use  of 
Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature 
("Guidelines")  on  M^ch  the  NASD 
review  will  be  based.2 

Subsection  35(cMl)  is  proposed  to  be 
amended  to  require  that  any  member 
that  files  sny  investment  company 
advertisements  or  items  of  sales 
hterature  pursuant  to  Subsection  - 
35(c)(1)  which  include  or  incorporate 
rankings  or  comparisons  of  the 
investment  company  with  other 
investment  companies,  shall  include  a 
copy  of  the  ranldng  or  comparison  used 
in  the  sdvenising  or  sales  literature.  The 
requirements  of  this  provision  will 
permit  the  staff  to  immediately 
determine  whether  the  use  of  the 
ranking  complies  with  the  Guidelines, 
and  avoid  the  need  tat  the  NASD  "^sff 
to  research  the  ranking  or  attempt  to 
obtain  a  copy  of  the  source  information 
in  order  to  verify  the  accuracy  of  the 
material. 

Subsection  35(cK2).  wdiich  currently 
requires  oeitain  advertissmants  to  be 
filed  by  roembsn  10  days  prior  to  use, 
is  proposed  to  be  amended  to  require 
such  pre-use  filing  tot  all  investment 
company  advertisements  or  items  of 
sales  literature  which  incorporates 


>OnNu»wiilMi  4,  tSSS.  t)wNASDaabinftt*da 
propoMrf  rate  chu«p  wMiiba  Camnfarioa  ni«  Na 
SR-NASD-S9-es)  igrConntetoB  approval  Tba 
CofBOTiariaii  tiMMida  to  paMMi  DMioa  of  tba 
GuidalinM  in  Om  fwttni  ligMr  emomaatly^ 
with  ootic*  of  tha  inatant  pfopoaad  rata  < ' 
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of  which  extUKied  PTC's  legrstratMin 
until  March  31. 19S4.4 

PTC  providas  dcposKvy  facilities  £or 
mortgaged-hackad  aecuntiss.  primarily 
seciirities  guannleed  by  the 
OovenuBent  Natiooal  Mortgaga 
Association  ("GNMA").  PTC  services 
include  certificate  saf^weping.  book 
entry  delrreries.  an  automated  facility 
for  the  pledge  or  segregation  of 
securities  uiid  othn  serrices  related  to 
the  inunobihzatioD  of  securities 
certificates. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  f^nfanvjpg  the  foregoing 
application  within  twenty-one  days  of 
the  date  of  publication  of  this  notice  in 
the  FederaS  Register.  Such  written  data, 
views,  aitd  arguments  will  be 
considered  by  the  Commission  in 
granting  registratioB  or  instituting 
procaed^nf^  to  detecmine  whether 
registration  should  be  denied  im 
accordance  with  Section  19(aXl)  of  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  application  and  all  written 
comiBeirt»wiIl  baawiiitabte  for 
inspection  at  the  Securities  and 
Exdiange  CommissioB's  Public 
Reference  Room,  45€  Filth  Street  NW., 
WasfaiBgton,  DC  20549.  all  subnissiofis 
should  refer  to  Pile  Na  600-25  and 
should  be  submitted  by  March  8. 1994. 

For  the  Commission,  by  the  Divisioii  of 
Market  Regniatioii  pursuant  to  delegated 

authoritysS 

Margarat  K.  MBFanaBQ. 

Deputy  Secntcay. 

IFR  Doc  9«-3484  Filed  2-14-94;  8:45  am] 
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Sair-RagulMory  Organisation;  Stock 
Ctoartng  Corporetlbn  of  PMtadMphla; 
Notico  of  HIing  and  Immediate 
Effocdvanaw  of  nopaaatf  IMe 
Change  ta  MadWy  nacewWng  Faaa  Ibr 
PACCTladaa 

February  8,  ISM 

Pursuant  to  section  19(b)(1)  of  the 
SecuBtie»  EwJunge  Act  of  1934 
("Act"),!-  notic»  ishfareby  given  that  on 
December  21, 1993.  the  Stock  Gearing 
Corporation  oC  Philadelphia  rSCCP*! 


•Swiiddfls  BiKkaa^t  Ad  RaiMM  Nm.  27a5S 
XMdl.  lit.  tSeOili.  96.  ER  naui  29034  (Macch  2S. 
19»1).  S<  n  taaai;  30537  (April  9.  tsasi.  57  PR 
12351:  and  32040  [htmdk  Ti,  M03)  58  FB  iae02. 

» XT  cs%  2ao.3e-a(«M5ai  ctaos). 

1 15  U.S£.  78»(bXXt  ftam. 


1  iled  with  tfaa  Securities  and  Kichange 
( lommissieB  ("Commiasioo")  the 
]  roposed  mie  change  as  described  in 
1  ems  I.  B.  and  IH  below,  which  b«BS 
1  ave  been  prepared  primarily  by  SCXIP. 
t  self-regnktory  ofganizaticB.  l^e 
( loBoraisaien  is  publishing  this  notice  to 
i  olkat  mmmenls  on  the  prop«>sed  rule 
( bange  frpa  interested  persons. 

1  Self-Regulatury  Organization'^ 

!  talemeiit  of  the  Terms  of  Sohstance  of 

t  le  Proposed  Rule  Change 

The  proposed  rule  change  amends 
J  CCP's  trade  recording  fees  for  PACE 
t  -ades.z  The  current  PACE  recoiding 
i  ;es  consist  of  a  sliding  sc^  with 
^  olume  discounts.  The  proposed  charge, 
«  ffective  January  3, 1994,  is  a  flat  fee  of 
[  0.30  per  trade  side  with  no  vohime 
( iscounts.  SCCP  has  stated  that  the 
J  urpose  of  die  fee  change  is  to  simplify 
i  s  billing  and  to  reflect  more  accurately 
i  s  operating  expenses  in  recording 
1  ACE  trades. 

B.  Setf-Regulatory  Organization's 

!  tatement  of  the  Purpose  of,  and 

!  tatutory  Basis  Car.  tke  Prapoaed  Rale 


In  its  filing  writh  the  Commission, 
i  OCP  included  statements  concerning 
1 1»  purpose  of  and  basis  for  the 
I  roposed  role  change  and  discossed  any 
c  omments  it  raceived  on  the  proposed 
T  ile  change.  The  text  of  these  statements 
I  lay  be  eocamined  at  the  places  specified 
i  I  Item  IV  below.  SCCP  has  prB{Mrad 
a  imnnaries.  sat  forth  in  sections  fA)»(B). 
a  od  (Q  below,  of  the  most  «ignifiriiii» 
a  spects  of  sach  statements^ 

t  \I Self-Regulatory  Organization's 
i  tatement  of  the  Purpose  of  and 
i  tatutory  Basis  for^  the  Proposed  Rule 
( hange 

SCCP  seeks  to  simplify  its  billing 
s  [hedule  by  amending  its  trade 
r  »cording  fees  ior  PACE  trades  by  SCCP 
p  articiputts  to  a  fkt  $0i30  par  trade 
a  d*.  Ina  new  fee  adedttle  is  to  become 
e  Tectivo  i^Mn  the  monthly  l»lliog  cycle 
t  lat  commences  January  3, 1994.  The 
c  Lirrent  PACE  recordation  fees  are  $0.30 
{  er  side  for  participants  widi  1  to  1,000 
F  ACE  trades  per  month.  S0.27  per  ^e 
f  >r  participants  with  1,001  to  3.000 
F  ACE  trades  paf  month.  $a24  pet  aide 
f  >r  pafticqiaBis  with  3j00t  to  SvOOO 
F  ACE  traces  per  month,  and  $0120  per 
s  de  far  participants  with  5.001  or  mme 
I  ACE  trades  per  meoth.  SCCP  states 
t  tat  the  wl  wdnation  of  die  discount 
s  :hedule  will  sfanpiify  its  fee  stiucture 
a  iid  billing  process  and  that  it  wiU 


2  PM3C  aa  actMiym  far  tlw  Pt>ii*d»>9ki*  Stack 
^change  AutomtiA  Cnawinpfcaacp  —4 
E  cecution  System.  I»a  nml-thna  aaikr  tevtiagaBd 
e  :ecution  system. 


reflect  more  accurately  the  (iterating 
expenses  of  the  lecordiBg  service. 

SOCP  states  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  i  and  particularly  with  Section 
1 7A(bK3)a))  of  the  Act « in  that  U 
provides  for  the  equitable  allocations  of 
reasonable  dues,  fees,  and  other  charges 
among  partic^nnts. 

(B)  Self-Reguhtory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  believes  that  the  proposed  rule 
change  will  neither  have  any  impact  on 
competitioa  nor  impose  any  burden  on 
competition. 

(C)  Self-Regalatmy  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

SCCP  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  gf  EfliBctiveness  of  Uie 
Pkopoaad  Rale  Change  aad  Timing  far 
CawniasJBn  Artiea 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(AJ(ii)  of  die  Act  5  and  Rule  19h- 
4(e)(2j  thereimders  because  the 
proposal  estaUishes  or  changes  a  due, 
fee,  or  odier  charge.  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
suuimaiify  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  fe  necessary  or  appropriate  in  the 
public  interest,  Ae  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

taierested  persons  sxb  invited  to 
sidnoit  written  date,  views.' and 
argwments  oopcenring  the  fiptegoing. 
Persons  mddng  written  sufan^sians 
should  file  six  copies  thereof  wi^  the 
Secretary.  Securities  and  Exchmoge 
CommissioD.  450  Fifth  Street  NW., 
Was&inglon.  IX  2DS4a  Copies  of  the 
submbsian.  aU  st^sequent 
amendments,  all  written  statements 
with  respect  to  tbe  proposed  role 
change  that  arc  fifed  with  die 
Commission,  and  all  written 
commanicatioBS  relating  to  the 
proposed  rale  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pidtlic  in  accordance  with  dke 
provisions  of  5  U.S.C  552,  will  be 


»lSU.S£.7Bi)-lQ9SeL 

4 15  U.S.C  78q-l(bK3)(m(U»ak 

>  IS  u.&e  7as(b)u)lAMiU  (laas). 

■  17  CFR  240.1Sb-t(»)(4)  (laaH 
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available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifdi  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-93-06  and 
should  be  submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-3480  Filed  2-14-94;  8:45  am) 

BILUNQ  CODE  SOie-OI-M 

[Release  No.  34-03600;  File  No.  SR-SCCP- 
93-06] 

Self-Regulatory  Organization;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  niing  and  Immediate 
Effectivenesa  of  Propoaed  Rule 
Change  to  Provide  for  a  Thirty-Three 
Percent  Diacount  on  Service  Feea  for 
the  Period  of  Novemt)er  29, 1993.  to 
December  31. 1993 

February  8, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
December  21, 1993,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  SCCP, 
a  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  form  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  a 
discount  of  thirty-three  percent  for 
SCCP  service  fees  for  the  billing  period 
of  November  29, 1993,  to  December  31, 
1993.  The  discount  applies  to  all  SCCP 
service  fees. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  seeks  to  discount  by  thirty-three 
percent  all  service  fees  charged  by  SCCP 
to  its  participants  for  the  period  of 
November  27, 1993,  to  December  31, 
1993.  which  is  SCCP's  final  bilUng  cycle 
for  1993.  The  discount  is  being  provided 
in  anticipation  of  continued  record 
trading  volume  and  related  net  revenues 
being  achieved  by  SCCP  through 
December. 

The  proposed  thirty-three  percent 
discount  will  apply  to  all  service  fees 
billable  in  December  1993,  which  will 
include  all  transaction  related  fees.  The 
discoimt  will  not  apply  to  fees  that  are 
not  service  related  such  as  margin 
account  interest,  draft  fees,  and  fees 
associated  with  the  signature  guarantee 
program  or  the  lost  and  stolen  securities 
program. 

SCCP  states  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  2  and  particularly  with  Section 
17A(b)(3)(D)  of  die  Act  3  in  diat  it 
provides  for  the  equitable  allocations  of 
reasonable  dues,  fees,  and  other  charges 
among  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  believes  that  the  proposed  rule 
change  will  neither  have  any  impact  nor 
impose  any  burden  on  competition. 

(C)  Self-Regulatory  (Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

SCCP  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  die  Act*  and  Rule  19l>- 
4(e)(2)  thereimders  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  api>ears 
to  the  Commission  that  such  action  is 


'  17  CFR  20O.3O-3(a)  (12)  (1993). 
>15U.S.C78«(b)(l)(1988). 


115  U.S.C78q-1  (1988). 
»15  U.S.C  7flq-l(bM3)(D)  (1988). 
«15  U.S.C  78»(b)(A)(ii)  (1988). 
s  17  CFK  240.19b-4(e)(4)  (1993). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifdi  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-93-05  and 
should  be  submitted  by  March  8, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland.  { 

Depu  ty  Secretary. 

[FR  Doc.  94-3481  Filed  2-14-94;  8:45  am) 

StLUNO  COOE  aoio-oi-M 

[Rel.  No.  iC-20065;  81 1-6630] 

Dynamic  America  Growth  Fund,  inc.; 
Application 

Februarys,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (die  "ACT"). 

APPUCANT:  Dynamic  America  Growth 
Fund,  Lie.  (the  "Fimd"). 
RELEVANT  ACT  SECTKMS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  Investment  company. 
FIUNQ  DATE:  The  appUcation  was  filed 
on  October  28, 1993.  and  amended  on 
February  3, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


•  17  CFR  200.3O-3(«)(12)  (1993). 
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Interested  posona  maj  tmqpeSt  a 
hearing  by- writing  ta  &•  SGC's 
Secretary  aid  anwing  cpplicmit  with  a 
copy  of  the  request,  persooally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  4. 1994,  and  shoukt  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  fonn  of  an  affidavit,  or, 
for  lawjrers,  a  certificate  of  service. 
Hearing  requests  sfaould  state  t^e  nature 
of  the  writer's  interest,  the  i 
request,  and  the  issues  cont 
Persons  who  vrish  to  be  notific 
hearing  may  request  notificatic 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  EX:  20549. 
Applicant.  7100  West  Center  Road, 
Suite  500,  Omaha,  hfebraska  68106. 
FOR  FURTHER  mFORMftTION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  272-3030,  or  Barry  D.  KCllet. 
Senior  Special  Counsel  (202)  272-3018 
(Division  of  Divestment  Management. 
Office  of  Investment  Company 
Regulation).  '. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Refiarence  Branch. 

Applicaafft  RepreseBtalMns 

1.  Applicant  is  a  Maryland 
corporation,  and  an  open-end, 
diversified,  management  investment 
company.  On  April  10, 1992,  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  under  the  Act.  On  that  same 
date,  applicant  registered  one  billioa 
shares  under  the  Securities  Act  of  1933. 
Applicant's  registration  statement 
beaune  efiiBCtive  on  October  1, 1992. 

2.  The  sale  by  Mutual  of  Omaha 
Insurance  Company  of  the  Fund's 
adviser,  Mutual  of  Omaha  Fund 
Management  Company  ("FMD"),  to  The 
Pioneer  Group,  Inc.  ("Pioneer"), 
precipitated  dae  bquidation  of 
applicant  Since  Pioneer  indicated  it 
had  no  interest  in  serving  as  successor 
investment  advisor  to  applicant,  or  in 
performing  €uiy  of  the  other  duties  and 
responsibihties  then  being  performed  by 
FMC.  applicant's  board  of  directors 
determined  that  it  was  in  the  best 
interest  of  Ate  Fund's  shareholders  to 
liquidate  the  Fund.  As  started  in 
applicant's  proxy  statement,  dated 
September  28, 1993  ("Prrofy 
Statement"),  the  board  also  based  its 
decision  oa  the  lack  of  interest  by  other 
advisers  comparable  to  FMC  becaxise  of 
the  Fund's  sinall  size  and  its  expenses 
relative  to  its  income.  The  Proxy 
Statement  also  states  that  another 


i  npcrtant  factor  in  th»  directors.' 
(  edsioD  was  FMC's  and  die  Fimd's 
I  nderwriter.  Securities  America..  Inc's, 
\  rillingness  to  absorb  the  Fund's 
c  rganizational  costs,  and  FMC's 
\  rillingness  to  reimburse  each  of  the 
i  und's  shareholders  the  diflerence 
b  Btween  the  liquidation  value  of  the 
F  und  shares  owned  by  the  shareholder 
a  ad  the  amount  the  shareholder 
G  ciginally  invested  in  the  Fund. 

3.  Pursuant  to  the  Plan  of  Conrpiete 

I  iquidation  and  Dissolution  (Appendix 
"  A"  to  the  Proxy  Sutement)  (the 
'  EHaD")..  the  shareholders  would  leceive 
t  le  "Liquidation  Value"  of  the  shares  of 
t  le  Fund's  issued  and  outstanding 
c  Dmmon  stock  they  owned  on  the  date 
0  f  distribution.  The  Liquidation  Value 
n  leans,  as  ol  the  distributioa  date,  the 
a  jgregate  value  of  all  the  assets  of  the 
f  und  on  such  date,  less  the  aggregate 
a  nount  of  all  the  liabilities  of  the  Fund 
a  n  such  date,  divided  by  the  total 
c  umber  of  shares  of  common  stock  oC 
tne  Fund  cm^  suck  date.  The  Plan  also 
s  ated  that  each  shareholder  of  the  Fund 

V  till  be  reimbursed  by  FMC  foi  the 

a  nount  of  the  difference  between  the 
L  iquidation  Value  and  the  cunount  the 
s  lareholder  originally  invested  in  the 
Fund. 

4.  Applicant  filed  with  the  SEC,  on 
£  eptember  1. 1993,  preliminary  proxy 

t  laterial  for  the  shareholders  meeting  to 
a  )prove  the  Plan.  The  proxy  materials 

V  ere  distributed  to  applicant's 

s  lareholders  on  September  17, 1993.  As 
s  ated  in  the  "Certificate  of  Votes  Cast," 
a  tached  as  pari  of  Exhibit  "D"  to  the 
a  iplication,  on  September  28, 1993,  a 
a  ajority  of  the  outstanding  voting 
s  curities  of  applicant  approved  the 
F  an.  by  a  voteof  28,9a3.1Gl  for  and  0 
a  jainst  (with  404.716  abstentions). 

5.  All  of  applicant's  assets  were 

c  }nveried  to  cash  before  dissolution  and 

V  ere  distributed  out  as  such. 

L  nmediately  prior  to  liquidation,  there 

V  as  one  class  of  common  stock,  with  a 
n  Bt  asset  value  per  share  of  $8.82,  and 
a  1  aggregate  value  of  $337,018.00  as  of 
S  sptember  28, 1993,  when  applicant 

d  istributed  all  its  assets  to  it« 

s  lareholders  at  net  asset  value. 

A  dditional  amounts  were  paid  by  FMC 

t(  I  certain  shaceholders  if  their  cost  basis 

(i  Lsing  FIFC^  was  greater  tlian  net  asset 

v  due  on  September  28>  1993. 

aiareholdeis  thus  received  total 

c  stributions  of  the  greater  of  current  net 

af  set  value  or  their  co^  basis. 

6.  Applicant's  investment  adviser 

p  lid  applicant's  up  front  organizational 
c  )sts  of  $50,000.00  upon  liquidation, 
a  id  applicant's  principaLunderwriter 
p  iid  $3,566.00  of  those  costs. 
/  pplicant's  underwriter  is  incurring  any 
0  her  expenses,  primarily  legal  and 


accounting  reviaw,  relating  directly  to 
the  disschtioo.  The  investment  i^vIsct 
has  incurred  any  type  of  routine 
expenses,  such  as  proxy  solicitation,  by 
its  agreement  to  make  each  record-date 
shareholda-  whole  upon  tfie  dissolution. 

7.  At  the  time  of  filing  the  application, 
applicant  bad  no  assets,  outstanding 
debts  or  liabilities.  Applicant  has  no 
shareholders  and  is  not  a  pariy  to  any 
litigation  or  administrative  proceeding 
Applicant  is  not  engaged,  nor  does  it 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  a^irs. 

8.  Applicant  intends  to  file  for  a 
Certificate  of  Dissolution  with  the  State 
of  Maryland  after  it  receives  the  relief 
requested  herein,  declaring  that 
applicant  has  ceased  to  be  an 
investmentcjwpany. 

For  tfa»  a^^^^Uie  Division  of  Investment 
MaDagemoBt.  under  delegated  authority. 
Margaret  B.  McFarUiti. 
Deputy  Secretary. 

IFR  Doc  94-348S  Hiad  2-X4-94:  8:45  am] 
BIUJN9  cooc  Kia-ai-ar 


DEPARTMEI4T  OF  STATE 

[Public  Notice  1»471 

Public  Information  Cc4{«ction 
RequtreriMnt  Submlttatf  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  uiider  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

SUMMARY:  Executive  Order  12862  dated 
September  11, 1993,  aims  at  ensuring 
that  the  Federal  Government  provides 
the  highest  quality  service  possible  to 
the  American  people  and  requires 
survey  tasks  as  steps  in  establishing  and 
implementing  customer  service 
standards.  The  Department  of  State  will 
be  using  customer  surveys  in  the  areas 
of  consular,  business,  security,  public 
information  and  authentication  services, 
and  such  others  as  may  be  identified  in 
order  to  improve  services  to  the  public 
and  to  provide  them  more  efficiently. 
The  following  summaries  the 
informatiaD  collection  ptoposat 
submitted  to  OMB: 

Type  of  request— New. 

Origmating  office — Office  of  National 
Performance  Review. 

TTtie  of  iBformatian  cotiectioa — 
Voluntary  Customer  Surveys  to 
Implement  Executive  OMer  12862. 

Fregue/icy— Aiumal. 
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Respondents — Recipients  of  services 
in  the  areas  of  consular,  business 
interests,  security,  pubhc  information 
and  authentication  of  documents. 

Estimated  number  of  respondents — 
11,680. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  houra—l  ,652. 

44  U.S.C  3504(h)  does  not  apply,  as  no 
rulemaking  is  being  conducted  in 
connection  with  this  infbrmation 
coUectiotL 

AOOtnONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gbil  X  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  Hill  (202) 
395-3176. 

Dated  February  3, 1994. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  Administration. 
IFR  Doc.  94-3421  Filed  2-14-94;  8:45  am) 
Btumo  COOC  4no-M-M 


[Public  ftotlce  104^ 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea 
Worlting  Group  dn 
Radiocommunicatlona;  Meetings 

The  Working  Group  on 
Radioconununications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  April  27. 1994.  and  }uim  15. 1994. 
These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Buildiiig,  400  Seventh 
Street.  SW..  Washington.  DC  20950. 

iThe  purpose  cf  these  meetings  is  to 
prepare  for  the  40th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  which  is 
scheduled  for  early  1995,  at  the  IMO 
headquarters  in  Londcm.  England. 

Agenda  items  include  preparation  for 
the  40th  Session,  primarily  related  to 
the  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  and  meeting 
room  nimiber,  contact  Mr.  Ronald  J. 
Grandmaison,  U.S.  Coast  Guard 
Headquarters  (G-TTM).  2100  Second 
Street,  SW..  Washington.  DC  20593-      ■ 
0001.  Telephone:  (202)  267-1389. 


Dated:  January  13, 1994. 
Geoffiey  Ogdan, 

Chairman,  Shipping  Coordinating  CommHttB. 
[FR  Doc  94-3499  Filed  2-14-94;  8:45  am) 
MUflM  coot  4rfO-«MI* 

[PuMic  Notice  i»4q 

Shipping  Coordkwdiig  Conunroee, 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHQ  will  conduct  an  open 
meeting  at  10  a.m..  on  Tuesday,  March 
1, 1994,  in  room  4315  of  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC.  The 
primary  purpose  of  this  meeting  is  to 
prepare  for  the  70th  Session  of  the 
International  Maritime  Organization 
(IMO)  Legal  Committee  to  be  held 
March  21  through  25. 1994.  in  London. 

To  facilitate  the  attendance  of  those 
participants  who  may  be  interested  in 
only  certain  aspects  of  the  public 
meeting,  the  first  subject  addressed  will 
be  the  draft  International  Convention  on 
Liability  and  Compensation  for  Damage 
in  Connection  with  the  Carriage  of 
Hazardoiis  and  Noxious  Substances  by 
Sea  (HNS  Convention).  The  second 
major  subject,  which  will  be  considered 
at  approximately  11:30  a.m..  will  be  a 
discussion  on  revisions  to  the  1976 
Convention  on  Limitation  of  Liabihty 
for  Maritime  Claims  ('76  LLMQ. 

The  draft  HNS  Convention  would 
impiose  strict  liabihty  upon  the 
shipowner  for  damages  arising  from 
hauutlous  substances  up  to  a  yet-to-be- 
determined  limit  of  liabihty  with  a 
second-tier  international  fimd  available 
to  provide  compensation  for 
catastrophic  damages  or  when  the 
shipowner,  for  one  reason  or  another, 
could  not  pay.  The  second-tier 
international  fimd,  modeled  after  the 
International  Oil  Pollution 
Compensation  Fund,  may  be  financed 
by  levies  imposed  upon  hazardous  cargo 
shipments  or  by  postincident 
collections. 

The  draft  convention  would  provide 
compensation  for  environmental 
damage  as  well  as  personal  injury  and 
property  damage  from  a  broad  range  of 
substances  including  oils  (those  not 
cov««d  under  the  oil  regimes),  bulk 
liquid  cargo,  bulk  solid  cargo,  bulk 
gases,  packaged  cargo,  and  flammable 
residues. 

At  the  69th  Session,  the  Legal 
Committee  decided  to  recommend  that 
a  Diplomatic  Conference  be  scheduled 
for  early  1996.  The  Committ^  also 
began  to  distinctly  lean  towards  certain 
features  in  the  draft  convention:  a 


simpUfied  two-tier  structure  with  the 
second  tier  spUt  into  a  few  ijadependent 
accounts  entiiely  funded  by 
postinckknt'CODtributions  from  the 
bulk  chemical  industry  (and  perhaps 
some  large  volume  types  of  container 
cargoa)  and  definition  of  HNS  by 
reference  to  existing  IMO  codes. 
However,  final  decisions  oo  these  issiies 
have  not  been  made.  Other  important 
quesUona  remain  to  be  answered  which 
include: 

(1)  Whedier  to  proceed  with  a  two  tier 
convention  for  the  1996  Diplomatic 
Conference  or  to  concentrate  on  a  single 
tier  convention  for  the  Conference  and 
start  on  the  second  immediatety  after, 

(2)  How  to  define  the  entities 
res(>onsible  for  TnaUng  payments  to  the 
second  tier  intematicmal  fund; 

(3)  Which  substances  would  be 
included  within  the  scope  of  the 
convention's  coverage  for  purposes  of 
both  compensating  damage  as  well  as 
for  financing  of  the  second-tier  fund; 
aiui 

(4)  Whether  postincident  funding  oT 
the  second-tier  fund  is  appropriate  for 
all  types  of  HNS  carga 

The  views  of  the  pubUc.  and 
particularly  those  of  affected  maritime 
commercial  and  environmental 
interests,  are  requested. 

The  Legal  Committee  began  work  on 
the  '76  LLMC  at  the  69th  Session.  The 
Committee  focused  disoxssion  on  a  draft 
protocol,  submitted  by  the  United 
Kingdom,  which  provides  for  raising  the 
limits  of  liability  and  a  streamlined  tadt 
amendment  procedure.  Some 
delegations  expressed  interest  in 
working  on  provisions  to  allow  state 
parties  to  adopt  their  own  limits,  or  opt 
out  of  limits  altogether  in  cases  of 
personal  injury  and  death  or  for  claims 
of  p>assensers.  Discussion  on  these 
topics  and  a  decision  on  an  accelerated 
work  timetable  are  expected  at  the  70th 
session  in  March. 

Although  the  United  States  has  not 
ratified  this  convention,  interests  within 
the  United  States — such  as  owners  of 
foreign  flag  vessels  and  passengers  on 
foreign  flag  vessels — may  be  ejected  by 
changes  to  this  convention.  The  views 
of  the  pubUc  are  requested. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  For  further 
information  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  eittier  Captain  David  J.  Kantor  or 
Lieutenant  Lee  A.  Handford,  U.S.  Coast 
Guard  (G-LMI).  2100  Second  Street. 
SW..  Washington,  DC  20593,  telephone 
(202)  267-1527.  telefax  (202)  267-4498. 
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Dated:  February  1, 1994. 
Geoffrey  Ogden, 

Chainnan,  Shipping  Coordinating  Committee. 
IFR  Doc.  94-3500  Filed  2-14-94;  8:45  am) 
WLLMO  COOC  4nO-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weeic 
Ended  February  4, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  45723. 

Date  filed:  February  1, 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  1, 1994. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos,  S.A.  de 
C.V.,  pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations, 
requests  the  Department  of 
Transportation  to  amend  its  foreign  air 
carrier  permit  to  the  extent  necessary  to 
authorize  it  to  engage  in  daily  scheduled 
air  transportation  of  persons,  property 
and  mail  on  the  Mexico-U.S.  scheduled 
combination  route;  the  terminal  point 
Morelia,  Mexico,  on  the  one  hand,  and 
the  coterminal  points  Chicago.  II;  Los 
Angeles,  CA;  San  Jose,  CA;  Ontario,  CA; 
and  Oakland,  CA,  on  the  other  hand. 

Docket  Number:  46528. 

Date /j/ed:  February  4, 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  4, 1994  . 

Description:  Supplement  to  the 
Application  of  Northwest  Airlines,  Inc., 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests 
the  Department  to  grant  it  an  amended 
certificate  of  public  convenience  and 
necessity  for  Route  129  to  authorize 


Northwest  to  provide  service  between 

the  United  States  and  Vietnam. 

PliyUisT.Kaylor. 

Chief.  Documentary  Services  Division. 

IFR  Doc.  94-3453  Filed  2-14-94;  8:45  am) 

BILUNO  CODE  4t10-«t-P 


Aviation  Proceedings;  Agreements 
Filed  During  tt)e  Week  Ended  February 
4.1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49388. 

I>ate/i7ed;  January  31,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  MV/PSC/094  dated  December 
14, 1994,  Mail  Vote  S063— Assignment 
of  Airhne  Code  Numbers. 

Proposed  Effective  Date:  March  23, 
1994. 

Docket  Number:  49389. 

Date  filed:  January  31, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC31  Telex  Mail  Vote  669, 
Sendai-Honolulu  fares  r-l  to  r-14. 

Proposed  Effective  Date:  March  1, 
1994. 

Docket  Number:  49390. 

Date  filed:  January  31, 1994. 

Parties:  Members  of  the  International 
\ir  Transport  Association. 

Subject:  TC23  Reso/P  0633  dated 
anuary  28, 1994,  Europe-Southeast  Asia 
expedited  Resos. 

Proposed  Effective  Date:  March  1, 
1994. 

Docket  Number:  49394. 

Date  filed:  February  2, 1994. 

Parties:  Members  of  the  International 
Vir  Transport  Association. 

Subject:  TCl  Telex  Mail  Vote  665. 
ijccursion  Fares  within  South  America, 
'elex — Amending  Mail  Vote. 

Proposed  Effective  Date:  February  15, 
994. 

Docket  Number:  49402. 
Date  filed:  February  4,  1994. 
Parties:  Members  of  the  International 
-  iiT  Transport  Association. 

Subject:  COM?  Telex  Mail  Vote  670, 
)elete  cities  fix)m  Add-On  Tables, 
elex-Amending  Mail  Vote . 

Proposed  Effective  Date:  March  1, 
994. 

I  hyilis  T.  Kaylor. 

( 'hief.  Documentary  Services  Division. 
I  ="R  Doc.  94-3I54  Filed  2-14-94;  8:45  am) 

I  ILUNO  CODE  4»ia-62-i> 


Office  of  the  Secretary 

Wet  Lease  Approvals  Under  Part  207 

The  Department  has  recently  become 
aware  of  instances  in  which  U.S.  air 
carriers  may  have  violated  the 
requirements  of  part  207  of  the 
Department's  rules  (14  CFR  part  207) 
regarding  the  prior  approval  of  long- 
term  wet  leases  to  foreign  carriers. 

Section  207.10  of  the  Department's 
mles  (14  CFR  207.10)  requires  that  U.S. 
carriers  obtain  a  statement  of 
authorization  prior  to  performing 
service  for  a  foreign  air  carrier  pursuant 
to  a  long-term  wet  lease.  A  long-term 
wet  lease  is  defined  as  a  lease  imder 
which  the  lessor  provides  aircraft  and 
crews  for  a  term  that  "either  (a)  lasts 
more  than  60  days,  or  (b)  is  part  of  a 
series  of  such  leases  that  amounts  to  a 
continuing  arrangement  lasting  more 
than  60  days." 

Confusion  has  arisen  over  when 
extensions  or  renewals  of  non-exclusive, 
short-term  leases,  resulting  in  terms  of 
longer  than  60  days,  trigger  the  approval 
requirements  of  section  207.10.  While 
the  original  intention  of  the  lessor  or 
lessee  may  not  be  to  engage  in  a  lease 
of  extended  duration,  a  variety  of 
un  fore-seen  circumstances,  such  as 
delays  in  new  aircraft  deUvery  to  the 
lessee,  may  result  in  •continuation  of 
leases  beyond  the  60-  day  short-term 
limit.  In  other  instances,  the  desire  on 
the  part  of  the  lessee  to  maintain 
flexibility  may  preclude  a  long-term 
agreement. 

For  purposes  of  clarifying  the 
Department's  enforcement  policy  under 
part  207.  we  wish  to  take  this 
opportunity  to  state  that  U.S.  carriers 
must  submit  wet  leases  with  foreign 
carrier  lessees,  whether  or  not  they  are 
exclusive,  to  the  Department  for  prior 
approval  under  §  207.10  whenever  it 
becomes  apparent  that  the  combined 
term  of  the  original  wet  lease  and  any 
extensions  or  renewals  will  exceed  60 
days.  The  Department's  Office  of 
Aviation  Enforcement  and  Proceedings 
has  advised  us  that,  while  instances  in 
the  recent  past  involving  a  series  of 
leases  violating  §  207.10  have  resulted 
in  warning  letters  to  the  carriers,  future 
violations  may  be  grounds  for  formal 
enforcement  action  including  the 
assessment  of  civil  penalties.  If  you 
have  questions  regarding  this  matter, 
please  contact  the  U.S.  Air  Carrier 
Licensing  Division,  Office  of 
International  Aviation  at  (202)  366- 
2390,  or  the  Office  of  Aviation 
Enforcement  and  Proceedings,  Office  of 
the  General  Counsel  at  (202)  366-9349. 
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We  will  serve  a  copy  of  this  notice  on 
all  U.S.  and  foreign  air  carriers  and  will 
publish  a  copy  in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  February  9. 
1994. 

Paol  L.  Gntch, 

Director.  Office  of  International  Aviation. 
(FR  Doc  94-3513  Hied  2-14-94;  8:45  am] 
BHJJNO  COK  4Sie-S2-P 


Federal  Aviation  AdminMrBtion 

Noise  Exposure  Map  Notice;  Mansfield 
Lahm  Municipal  Airport;  Mansfield.  OH 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACDON:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Mansfield 
for  Mansfield  Lahm  Mimidpal  Airport 
imder  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  January  11. 1994. 
FOR  FUtHHER  MRMMATKM  CONTACT: 

Barbara  A.  Hanunes.  Federal  Aviation 
Administration.  Great  Lakes  Region. 
Detroit  Airports  District  Office.  DET 
ADO-670.7.  WUlow  Run  Airport,  East, 
8820  Beck  Roed,  Belleville.  Michigan 
48111.(313)487-7208. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  stibmitted 
for  the  Mansfield  Lahm  Municipal 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150. 
effective  Jantiary  11. 1994. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  refisTred  to  as  "the  Act"), 
and  airport  operator  may  stibmit  to  the 
FAA  noise  exposure  maps  w^iich  meet 
appliceUe  regulatloos  and  which  depict 
non-ccm^Mtible  land  uses  as  of  the  date 
of  subraiosioa  of  sticfa  maps,  a 
description  of  projected  ainnft 
operations,  and  the  ways  in  %vhich  such 
operations  will  aSect  sudi  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consuhatiao  with  interested  and 
affected  paitiea  in  the  local  community, 
govenunent  agencies,  and  persons  using 
theoirpoit 

An  airport  operator  tdio  has 
submitted  noise  exposure  maps  that  aie 
found  by  the  FAA  to  be  in  oomptianoe 
with  the  lequiiwiwiiu  of  F^denl 
Aviation  Reguktioas  (FAR)  part  150, 


promulgated  pursuant  to  title  I  of  the 
Act.  may  st^anit  a  noise  com(>atibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compiiatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  iu  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  Qty  of 
Mansfield  for  Mansfield  Ijihm 
Mxmicipal  Airport.  The  specific  maps 
under  consideration  are  the  noise 
exposure  maps:  "Mansfield  Lahm 
Municipal  Airp<»t — Existing  Noise 
Exposure  Map"  and  "Mansfield  Ijthm 
Mimicipal  Airport— Futiue  (1994)  Noise 
Exposure  Map"  following  Chapters  IV 
and  V.  respectively,  of  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Mansfield  Lahm  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  January  11. 
1994.  The  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  infonnatikio  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  qiiestions  arise  canoaming  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  shoidd  be  noted  thatifae  FAA  is  not 
involved  in  any  way  in  determining  tlie 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contoun.  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  whidi 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inaepar^e  from 
the  ultimate  land  use  control  and 
planning  re^tonsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  wray  under  pert 
150  or  throu^  the  FAA's  review  of 
noise  exposiue  maps.  Therefara.  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  sur&OB  rests  exclusively  with  the 
airport  t^wrator  which  submitted  those 
maps,  or  with- those  public  ^endes  and 
planning  agencies  with  which 
consultatian  is  required  under  section 
103  ofthe  Act  Hie  FAA  has  lelied  on 
the  oertificatian  by  tba  airport  operator, 
under  Section  ISO^i  of  PAR  part  ISO. 


that  the  statutorily  required  consultation 
has  been  accomplished.       f 

Copies  of  the  noise  exposure  maps 
and  of  the  FAAt  evaluation  of  the  maps 
are  available  for  examination  at  die 
following  locations: 
Federal  Aviati<Hi  Administration:  Great 

Lakes  Region:  Airports  Division 

Office.  2300  East  Devon  Avenue. 

room  269.  Des  Plaines.  Illinois  60018 
Federal  Aviation  Administratian. 

Detroit  Airports  District  Office. 

Willow  Run  Airport.  East  8820  Beck 

Road,  Belleville.  Michigan  48111 
Mansfield  Lahm  Mimicipal  Airport.- 

2000  Harrington  Memorial  Road. 

Mansfield,  Ohio  44903 

Questions  may  be  directed  to  the 
individual  named  above  und«n-  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  lanuary 
11, 1994. 

DMnCNitz. 

Manager.  Detroit  Airports  District  Office. 
Great  Lakes  Region. 

[FR  Doc  94-3450  Hied  2-14-94;  8:45  ami 
MUSM  COOC  4t1S-1Mi 


Receipt  of  Noise  CompatlbWIy 
Program  and  Request  for  Review; 
Kalamazoo/Batbe  Creek  Nitanwtkmal 
Airport,  Kaianwioo.  Ml 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  that  it 
is  revievring  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Kalamazoo/Battle  Creek 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  9&-193)  (hereinafter  reiened  to 
as  "the  Act")  and  14  CFR  part  150  by 
Kalamazoo  County  Board  of 
Commissioners.  Thit  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  ISO  for 
Kalamatoo/Battle  Creek  Intemadonal 
Airport  were  in  compliance  with 
applicable  requirements  effective  March 
1, 1993.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  May  17. 

EFFECTIVE  tMTE:  Hie  efiecfive  date  of  die 

start  of  the  FAA's  review  of  the  noise 

compatibility  propam  is  Nevembei  1«, 

1993.  The  poMic  comnient  period  ends 

Mard»l«.-1994. 

FOR  RIRTHDI MPORMMION  CONTACT: 
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Ernest  P.  Gubty.  Community  Planner, 
Federal  Aviation  Administration. 
Detroit  Airports  District  Office,  Willow 
Rim  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMEHTARY  INFOfMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Kalamazoo/ 
Battle  Creek  International  Airport  which 
will  be  approved  or  disapproved  on  or 
before  May  17, 1994.  This  notice  also 
announces  the  availabihty  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  expos\ire  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
vrith  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measiu«s  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Kalamazoo/Battle  Creek  International 
Airport,  effective  on  November  18. 
1993.  Jt  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surroimding 
communities,  be  approved  as  a  noise 
compatibihty  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximtmi  of  180  days,  will  be 
completed  on  or  before  May  17, 1994. 

■The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  non-compatible  land 
uses  and  preventing  the  introduction  of 
additional  non-compatible  land  uses. 
Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 


Kvill  be  considered  by  the  FAA  to  the 
axtent  practicable.  Copies  of  the  noise 
axposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
:ompatibility  program  are  available  for 
examination  at  the  following  locations: 
"ederal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111. 
Calamazoo/Battle  Creek  International 
Airport,  5235  Portage  Road, 
Kalamazoo,  Michigan  49002. 
Questions  may  be  directed  to  the 
ndividual  named  above  under  the 
leading,  FOR  FURTHER  INFORMATION 
»NTACT. 

Issued  in  Belleville,  Michigan,  on 
lovember  18. 1993. 
lean  C  Nitz. 

,  4anager.  Detroit  Airports  District  Office,  FAA 
I  wreat  Lakes  Region. 

FR  Doc  94-3451  Filed  2-14-94;  8:45  am] 
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Research,  Engineering  and 
»velopment  Advisory  Committee; 
light  Service  Technology 
Subcommittee 

Pursuant  to  Section  10(A)  (2)  of  the 

ederal  Advisory  Committee  Act  (Pub. 
1  .  92-362;  5  U.S.C.  App.  I),  notice  is 
1  ereby  given  of  a  meeting  of  the  Flight 
J  ervice  Technology  Subcommittee  of 
t  le  Federal  Aviation  Administration 
1  esearch.  Engineering  and  Development 
J  .dvisory  Committee  to  be  held  on 
'  uesday,  March  8, 1994,  at  9:30  a.m. 
1  he  meeting  will  take  place  at  the 
F  ederal  Aviation  Administration,  800 
I  idependence  Avenue  SW., 
\  .Washington,  DC,  in  the  MacCracken 
I  oom  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
i  iclude  a  review  and  discussion  of 
c  irrent  and  future  technology 
a  isociated  with  pre-flight  weather,  flight 
p  Ian  filing,  and  in-flight  information 
s  jrvices,  and  a  discussion  of 
t  chnological  options  for  providing 
t  lese  services  in  the  year  2000  and 
h  jyond.  The  Subcommittee  will 
c  insider  recommendations  relating  to 
t  le  provisioning  of  these  services  by 
g  jvemment  and  industry. 

Attendance  is  open  to  the  interested 
p  jblic  but  limited  to  space  available. 
V  ith  the  approval  of  the  Subcommittee 
C  lairman,  members  of  the  public  may 
p  -esent  oral  statements  at  the  meeting. 
P  jrsons  wishing  to  present  oral 
si  atements,  obtain  information,  or  plan 
t(  access  the  building  to  attend  the 
n  eeting  should  contact  Mr.  Carl 
N  cCullough,  ASE-10,  at  (202)  287- 
JB  i95.  or  Ms.  Jan  Peters,  ASD-3,  at  (202) 


287-8543  in  the  Office  of  the  Associate 
Administrator  for  System  Engineering 
and  Development,  800  Independence 
Avenue.  SW.,  Washinaton,  DC  20591. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC.  on  February  10, 
1994. 

Martin  T.  Pezesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 
IFR  Doc.  94-3452  Filed  2-14-94:  8:45  am] 
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Federal  Highway  Administration 
[FHWA  Docket  No.  94-2] 

Request  for  Public  Participation  in  the 
Development  of  an  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  National 
Program  Plan 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  Department  of 
Transportation  published  a  notice  in  the 
Federal  Register  on  December  16, 1993 
(58  FR  65814),  in  which  the  agency 
sought  public  participation  in  the 
development  of  the  National  Intelligent 
Vehicle-Highway  Systems  (IVHS) 
Program  Plan  (the  Plan).  The  comment 
period  closed  on  January  31, 1994.  In 
response  to  a  request  for  an  extension  of 
the  comment  period,  the  FHWA  is 
reopening  the  comment  period  until 
February  25, 1994. 

DATES:  Comments  on  the  October  1993 
draft  of  the  National  IVHS  program  Plan 
are  due  February  25, 1994.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  Comments  should  be  sent 
(preferably  four  copies)  to:  Docket  Clerk, 
Docket  No.  94-2,  room  4232,  United 
States  Department  of  Transportation. 
Federal  Highway  Administration,  HCC- 
10,  400  Seventh  Street,  SW. 
Washington,  DC  20590.  To  obtain  a 
copy  of  the  October  1993  draft  IVHS 
National  Program  Plan,  please  provide  a 
self-addressed  label  to:  Federal  Highway 
Administration,  HTV-10, 400  Seventh 
Street,  SW.,  room  3400.  Washington,  DC 
20590.  When  requesting  a  copy  of  the 
Plan,  please  submit  a  brief  outline 
including  your  name,  the  name  of  your 
organization  (if  applicable),  a  statement 
of  your  primary  interest  in  the  National 
IVHS  Program  Plan,  a  telephone 
number,  and  a  fax  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Euler,  Chief,  Program  Management  and 
Systems  Engineering  Division.  Federal 


Federal  Register  /  Vol.  59,  No.  31  /  Tuesday,  February  15.  1994  /  Notices  7293 


Highway  Administration.  HTV-10. 400 
Seventh  Street,  SW..  room  3400. 
Washington,  DC  20590.  Ph:  (202)  366- 
2196.  Fax:  (202)  36&-8712.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  Plan 
will  describe  the  systematic 
development  of  a  set  of  IVHS  user 
services,  including  the  research, 
development,  operational  testing,  and 
commercial  product  development  that 
need  to  be  accomplished  to  reach 
deployment  of  these  services.  Because 
the  Plan  is  being  developed  with  the 
user  as  the  focus,  the  Department  is 
interested  in  participation  from  a  broad 
range  of  individuals  and  organizations 
including,  but  not-limited  to,  public 
officials  from  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  tind  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 

An  incomplete  working  first  draft  of 
the  Plan  (October  1993)  is  now 
available.  The  second  draft  is  scheduled 
to  be  available  in  May  1994.  The  final 
Plan  is  scheduled  to  be  available  in 
November  1994.  In  developing  the 
second  and  final  drafts  of  (he  Plan,  the 
Department  of  Transportation  will  be 
working  cooperatively  with  other 
organizations,  including  IVHS 
AMERICA. 

The  development  of  the  IVHS 
Program  Plan  is  an  open  process,  and 
the  Department  is  also  interested  in 
improving  its  overall  outreach  activities 
on  the  program  planning  effort.  The 
success  of  the  IVHS  program  depends 
on  the  active  participation  of  the 
stakeholders — public  officials  from  State 
and  local  governments,  consumer 
groups,  private  sector  entities,  transit 
authorities,  metropolitan  planning 
organizations,  toll  authorities,  small 
businesses,  academic  institutions, 
public  advocacy  groups,  associations, 
and  individual  citizens. 

To  facilitate  stakeholder  participation, 
the  Department  intends  to  hold  forums 
to  facilitate  the  direct  and  interactive 
participation  of  the  public  in  the 
development  of  the  IVHS  Program  Plan. 
The  Department  is  also  requesting 
suggesttons  on  the  most  appropriate, 
effective  means  for  conducting  these 
forums.  Recommendations  for 
additional  outreach  activities  may  be 
included  in  comments  on  the  October 
1993  working  draft  or  may  be  submitted 
separately  to  the  Docket. 

The  FHWA  received  a  request  from 
the  Advocates  for  Highway  and  Auto 


Safety  dated  January  3. 1994,  requesting 
an  extension  to  the  comment  period 
because  it  encompassed  the  holiday 
season  when  staff  availability  for  review 
was  very  limited.  After  carefiilly 
considering  the  request,  the  FHWA 
decided  to  allow  additional  time  for 
comments  in  order  to  receive  greater 
public  participation  in  the  development 
of  the  National  IVHS  Plan. 

The  comment  period  is  hereby 
reopened  and  extended  to  February  25, 
1994. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L  102-240,  Sees.  6051-6059, 105  Stat 
2189-2195. 

Issued  on:  February  9, 1994. 
Rodney  E.  Slater, 

Federal  High  way  Administrator. 

[FR  Doc.  94-3569  Filed  2-11-94;  9:26  am] 
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Research  and  Spedai  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Appllcallons  to  Become 
a  Party  To  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safiaty  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  pubUc  notice.  Because 
the  sections  amcted,  modes  of 
transportation,  and'the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  ra^ardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  tvith  the  suffix  "X"  denote  a 
modification  request.  AppUcation 
numbers  with  the  suffix  "p"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1994. 


ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
appUcation  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426.  Nassif 
Building,  400  7th  Street  SW., 
Washington,  DC 


' 

Modification 

Application  l4o.  and  Applicant 

ol  exemp- 

tion 

783S-X    Air     Products     and 

Chemicais.   Ina.   AMentown, 

PA  (See  Footnote  1) 

7835 

97&8-X    Camping  Gaz  Inter- 

national. Paris.  France  (See 

Footnote  2)  _. 

97S8 

975a-X    Watson  &  Ck>fnpeny. 

San  Diego.  CA  (See  Fool- 

note  3) 

9758 

10048-X    Air    Products    and 

Chemicals.   Inc.,   Ailentowa 

PA  (See  Footnote  4) ..  

10048 

102S6-X    Comdyne    1,    Inc. 

West  Uberty.  OH  (See  Foot- 

note 5) _„ _ 

10256 

10441-X    ETSS  an  Ohio,  Inc., 

Tlpp  City,  OH  (See  Footnote 

6) . . ..„..„. „ 

10441 

10739-X    HW  Brothers  Chan^ 

cal  Co..  Phoenix.  AZ  (See 

Footnote  7)  „_. 

10739 

1087a-X    Tankcon  FRP  Inc., 

Boisbriand.  Que,  CN  (See 

Footnote  8)  _> 

10878 

1091 1-X    The    Pallet    Reetor 

Company.  Houma.  LA  (See 

Footnote  9)  ^ 

10911 

10913-X    Aco-Assmann       of 

Canada  Ud..  Picfcering.  On- 

tario, Canada  (See  Footnote 

10) 

10913 

11073-X    E.I.  du  Pont  de  Ne- 

mours and  Company.  W*- 

mmglon.  OE  (See  Footnote 

11) 

11073 

(1)  To  modtfy  exemption  to  autttorize  Poi- 
sonous Gases,  Zone  A.  Dtvisiori  2.3  to  be 
shipped  in  enclosed  trailer  with  Division  2.1. 
5.t>nd  Class  3  and  8  matariaL 

(2)  To  nwdify  ttw  exemption  to  provide  for 
additional  cartridge  designed  with  minimum 
wan  thictowss  of  0.010  inch  for  use  in  trans- 
porting Division  2.1  material. 

(3)  To  modify  exemption  to  provide  for  addK 
tional  cartridges  identical  to  mose  authorized 
except  they  are  equipped  with  a  thinrwr  wall 
thidoiess. 

(4)  To  modify  the  exemption  to  provide  for 
additional  dasses  of  hazardous  materials  au- 
thorized to  be  shipped  in  nor>-DOT  specifica- 
tion cargo  tanlcs. 

(5)  To  rrodify  exemption  to  provide  for  addh 
tional  cylinders  for  use  in  transporting  flam- 
mable gas.  n.o.s..  Division  2.1. 


c 
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(6)  To  authorize  party  status  and  modify  ex- 
enpaon  to  provide  for  various  dasses  of  haz- 
ardous waste  tor  shipment  in  lab  pact(  ouaiv 
titles  OMipactad  wiA  DOT  speciicalion  con- 
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.  (7)  To  modify  exemption  to  eNminate  rTx>o- 
rtonrw  raquirs«nsnt  of  tank  cars  during  unload- 
no  ofchiorine.  OMsion  2^  ^ 

(8)  To  modi^  exemption  to  remo^-e  12  year 
Mfvfce  me  Imitation  for  non-OOT  specification 
ftergtass  cargo  tante  designed  for  sfiipment 
of  oonosiwe  matonal. 

(9)  To  authorize  certain  hazardous  rraterials 
reqmnng  temperature  oontrol  to  be  shiooed  in 
rektomted  units  by  NghMyorriy. 

(10)  To  modHy  exeri^ption  to  provide  for  ad- 
dttionaf  design  dwnges  to  noo-DOT  specifica- 
tion portable  tank  for  use  in  transportvn  Divi- 
sion 5.1  and  Qass  8.  -»-      ■» 

(11)  To  reissue  exemption  anginaay  esued 
on  an  emeroency  basis  to  offer  for  transpor- 
^on  DOT  Class  112  tank  cars  with  a  rated 
tank  test  pressure  of  340  psi  or  greater  cor>- 
taining  chk)rosu»for«c  acid.  Class  8  PIH. 


Af  plication  ^to.  and  applicant 


Application  hk).  and  appicant 


4338-P    Hoechst      Celanese 

Corp.,  Chartotte,  NC 

4453-P    Dyno     Nobef.     Hic.. 

Salt  Lake  City.  IfT 

6610-P    Aztec  PBftnddes,  Inc., 

Byria,  OH  

6826-P    Portend         WekSng 

S*43ply,  Portand.  WE _.... 

6691-P    Trtiily  WeWkig  Sup- 

ply.  Ina,  Danes,  TX  

6971-P    SPI  Supplies  Division 

of    Stnjckjre    Probe,    Inc. 

West  Chester,  PA 

821 4-P    Howaid  Tames  Pack- 
aging Company.  Redfofd.  Ml 
8278-P    CrrOO  Pipeline 

Company.  Lal«  Chartes,  LA 
839&-P    Aztec  Paroiddea.  inc., 

Elyria.OH 

8451-P    MESC         Electaic 

Systenw,  Inc^  Fort  Wayne, 

IN 

8554-P    Brandyivlne      Ei^ 

sives  &  Supply.  Inc.  Pwis. 

8554-P  6^"~Ndbiiii'"liii'. 
Salt  Lake  CHy.  UT 

8582-P  Toledo.  Peoria  and 
Western  Railway  Corpora- 
tion, East  Peoria.  IL i 

8723-P  Dyno  Nobet  Inc. 
Salt  Lake  City.  UT I 

Applioaaton  fto.  and 
applicant 


Parties  to 
exemptkxi 


4338 
4453 
6610 
6626 
6691 

6971 
8214 
8278 
8396 

8451 

8554 
8654 

8582 
8723 


893  >-P  Aztec  Peroxides.  Ino. 
E  yria.  OH  

924  J-P  Advertising  UnTimfted. 
Ir  i..  Red  Wing.  MN _. 

972  i-P  Atwaste  Transpor- 
ts Son  A  Remediafion.  Inc., 
S  n  Martin,  CA  .„_ 

9.-2  kP  DaNen  Transport. 
In  ;..  Newport  MN 

972  r.p  Rock  Translw  & 
Si  xage,  Inc.,  Milwaukee.  Wl 

102  7-P  Mine  Safety  Appli- 
aices  Company.  Pittsburgh, 
Pi  i 

111M-P    Pollutton  Corrtrol  liy- 

di  stries.  East  Chwago.  IN  .... 
111J3-4»    Pollutkxi  Control  hv 

di  stries.  East  Chicago,  IN  _. 
1111  B-P    Comlhg  incor- 

pe  rated.  Coming,  NY 

1111  7-P    Coming  jncor- 

pe  3ted.  Coming.  NY 

111«9-P    TRW  Vehicle  Safety 

Sy  stems.    Inc.    Washington, 

lii#-P    Breed Techrofogin! 

Ini,  Lakeland.  Fl 

lliap-P  Mercedes-Benz  of 
America.        Inc.. 

M<  ntvaJe,  NJ „ 

1118  M*    TRW  Vehkde  Safety 

Sy  Items,   Inc.,  Washingtoa 

"*  (See  Footnote  1)  


Partiee  to 


Ml 


(1) 
seat 
tfona 


To  authorize  party  ststtus  end  provide  for 
aelt  pretensfoners.  Class  9  as  an  addh 
commodHy. 


Tlis 


1l20a-N  Newport  News  Sh^> 
bulking  and  Dry  Dock  Connany. 
Newport  News.  VA. 

f1203-N   McOofwal        Douglas 

Aerospace,    Huntington   Bewh. 

CA.  -ir-  - 

liax^f*  Vuteen  Chemicals.  Bir- 
rwngham.  AL. 


11206-M    Western    Atlas 
national.  Houston.  TX 


Inter- 


8932 
9248 

9723 

9723 
9723 

10247 
11151 
11153 
11169 
11187 

11189 
11169 

11189 

11189 


OfHoa  Of  Hazardous  Matadals 
ApplicatlofM  for  Exemptions 


AfiOtCT:  Research  and  Special  Programs 
Administratkn.  DOT. 

ACTION:  List  of  Applicants  for 
Exemptions. 


notice  of  receipt  of  applications 
n  lodification  of  exemptions  and  for 
to  an  exemption  is  published  in 
-"—1  with  part  107  of  the 

Materials  Transportations 
^9  US.C.  1806;  49  CFR  1.53(e)). 

in  Washington.  DC,  od  Fefanivy  9. 


for 

part 

acco  dance' 

Hazardous! 

Act 

IS! 

1994 


Issi  ed 


neqgepcui, 

ChieflExBmpticm  Programs,  Office  cf 
Haxm  dous  Materials  Exemptiom  and 
Appn  ivals. 

[FR  dU.  94-3475  FiW  2-14-«4;  6:45  am] 
CO0E< 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
firom  the  Department  of  Transpcatation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
ApplicatioD"  p<Mtion  of  the  table  below 
as  follows:  l-^4otor  vehicle,  2— Rail 
freight.  3— Cai^go  vessel,  4— Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  March  1 7, 1994. 

ADDRESS  COMMEMTS  TO:  Dockets  Unit, 
Resecuch  and  Special  Programs, 
Administration.  US.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemptioD  apphcatiao  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426,  Nassif 
Building,  400  7th  Street.  SW.. 
Washington.  DC 


Reguii  itk>n(s) 
affe:ted 


49  CFR  173. 49  ( JFR  172 


49  CFR  173.61.    77.848 


49  CFR  174.67(j) 


Nature  of  exemption  thereof 


49  CFR  173.62. 
E-124.  PPR-3; 


Packing  Melhof 


To  authorize  the  Intra-plant  transportatton  across  a  public  street,  of 

vanous  classes  of  hazardous  materials  m  quantities  not  to  exceed 
55  gaflons  to  be  transported  as  non-regulated,  (mode  1) 

To  authorize  the  transportatnn  of  third  stage  conporients  of  space 
oaftcontanj^  one  or  nwe  hazardous  iTBterials  in  specialWd^ 
signed  non^XDT  specification  containers,  (mode  1) 

To  aiNhortze  tank  cars  equipped  with  2-  vtfve  hose  under  30  psig 

2ST!J°-'?I1!!SI  fj"*^**  <*'*«  untoadhig  of  hydrochtorte 
ackS.  Ctass  8.  (mode  2) 

To  «<wrizattte»ransportalion  of  detonating  coid.  Ctass  1.  inpteHc 
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AppHcatfon  No.  and 
appUcant 


11207-N    Duke  Power  Company. 
Charlotte,  NC. 

11208-N    U.S.  Departntent  of  De- 
fense. Falls  Church,  VA. 

11209-N    Natkxtel  Propane  Gas 
Associatfon,  Artingtoa  VA. 

11210-N    Owl     Sctentifte.      Inc., 
Wobum.MA. 


11211-N  CItergaz  SA.  Civray, 
France. 

11212-N  Temple-Inland  Forest 
Products  Corporatfon,  Dibon,  TX. 

11213-N  T.O.T.E.  Plastks.  Inc.. 
Brampton.  Ontario,  Canada. 


Regulatk)n(s) 
affected 

49  CFR  173.202 

49  CFR  173.320© 

49  CFR  173.315 

49  CFR  173.4(a)(2)(ii)  

49  CFR  1 78.245-1  (b) 

49  CFR  174.67(1)4(1)  „.... 

49  CFR  173  Subparts  D  4  F. 
173.118a.  173.119,  173.125, 
173.266, 178.19. 178.253. 


Nature  of  exemptfon  thereof 


To  authonze  the  transportatfon  a<  gasoline  and  gasoline/engine  ofl 

mWures.  Class  3.  not  to  exceed  fve  galtons  in  norvDOT  spedfica- 

tton  metal  or  plastk:  safety  cans  in  servtee  vehkdes.  (mode  1) 

°^^2l°^*  *•  transportatton  of  a  hazardous  material.  Class  9  In  a 

WOO  galton  bu»<teiner  toaded  at  toss  than  the  required  80  percent 
fHIng  density,  (modes  1,2)  *^^ 

To  authorize  transportatkwi  of  propane  in  non-DOT  spedfteatton  tanks 

To  mtfhorize  the  manufacture,  mark  and  sell  of  a  specially  designed 
pactoglng  Incorporating  an  inner  receptecte.  whtah  is  thinner  than 

requlred.forshipmentolapproximately  16.11  grams  of  a  5.1  mate- 
rial as  non  regulated,  (modes  1. 2,  4) 

To  manufacture,  mark  and  se«  IMO-Type  5  tank  containers  equipped 
with  manbote  near  safety  devnes  tor  use  in  transporting  various 
commodWes  classed  as  Diviskxi  2.1. 2.2.  and  2.3.  (modes  1, 2  3) 

foaMnrize  chtorine  fated  tank  cars  to  remain  connected  during  urv 
kteding  without  the  physical  presence  of  an  untoader.  (mode  2) 

To  authorize  the  transportatfon  of  Division  5.1.  6.1.  Class  3  and  8 
material  In  no^DOT  specification  polyethyfene  intennediate  bulk 
conteiners.  (nxxtes  1. 2.  3) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations  act 
(49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  February  9. 
1994. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doc.  94-3476  Filed  2-14-94;  8:45  ami 
BILUNO  cooc  4t10-te^ 


[Notice  No.  94-1] 

Safety  Advisory:  Service  Life  of 
Compoalte  Cylinders  Used  In  a  Self- 
Contalned  Breathing  Apparatus 
(SCBA)  or  In  Other  Services 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice, 
correction. 


SUMMARY:  This  document  makes  a 
correction  to  a  safety  advisory  notice 
pubUshed  in  the  Federal  Reg^er  on 
November  18, 1993  [Notice  No.  93-22; 
58  FR  60899).  by  adding  two  DOT 
Exemptions,  which  were  inadvertently 
omitted  firom  the  list  of  affected 
exemptions.  Beginning  with  the 
summary,  the  notice  is  reprinted  as 
follows: 

This  is  to  notify  persons  usinf 
composite  cylinders  manufactiued  and 
authorized  under  DOT  exemptions  that 
those  cylinders  have  a  15-year  service 
life  limit.  The  service  life  limitation 
applies  to  cylinders  based  on  RSPA's 
fiber-reinforced-plastic  (FRP)  cylinder 
standards  for  metal-lined  fiber- 


reinforced-composite  cylinders  which 
form  part  of  an  SCBA  or  are  used  in 
other  services.  The  cylinders  typically 
have  service  pressures  of  between  2.000 
and  4,500  psig.  Composite  cylinders 
marked  with  a  DOT  exemption  number 
that  are  older  than  15  years  should  be 
removed  from  service.  Such  cylinders 
may  have  reduced  strength  without  any 
visual  indication  of  damage. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  K.  O'Steen  or  Charles  H. 
Hochman.  telephone  (202)  366-4545. 
Office  of  Hazardous  Materials 
Technology.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington,  DC.205J>0-0001.  OfBce 
hours  are:  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday. 

8UPPI.EMENTARY  INFORMATION:  RSPA  has 
recently  received  numerous  letters 
concerning  the  service  life  of  certain 
cylinders  used  in  Self-Contained 
Breathing  Apparatuses  (SCBAs).  The 
letters  express  the  concerns  of  fire 
departments  and  others  with  the  15-year 
service  Ufe  limitation  on  FRP  composite 
cyhnders  which  form  part  of  an  SCBA. 
Commenters  are  particularly  concerned 
with  the  cost  of  replacing  the  cylinders 
after  15  years.  These  cylkiders  are 
manufactured  and  authorized  for 
transportation  under  DOT  exemptions. 

An  FRP  composite  cylinder  is 
composed  of  an  inner  metallic  liner 
over-wrapped  with  fiber  filaments,  most 
commonly  fiberglass  or  kevlar,  bonded 
together  with  a  plastic  resin.  The  large 
forces  produced  by  the  high  pressure 
inside  such  a  cylinder  are  restrained  by 
the  inner  liner  and  the  thousands  of 
fiber  filaments  windings  aroimd  the 
inner  vessel.  In  a  composite  cylinder 


used  for  an  SCBA,  a  large  portion  of  the 
strength  of  the  cylinder  is  provided  by 
the  fiber  filaments. 

Because  fiber  filaments  provide  much 
of  the  strength  of  an  FRP  cylinder,  the 
useful  life  of  an  SCBA  cylinder  is 
greatly  dependent  on  the  properties  of 
fiber  filaments.  Two  of  these  properties 
are  susceptibility  to  brittle  fracture  and 
stress  rupture. 

Brittle  fracture.  Fiber  filaments  are 
very  strong  but  brittle.  Once  a  crack 
starts  in  a  filament,  the  crack  continues 
to  grow  until  the  filament  breaks. 
Unfortunately,  filaments  cannot  be 
manufactured  without  some 
microscopic  cracks.  Cracks  are  also 
caused  by  in-service  damage  and 
pressure  qrcling.  As  cracks  in  a  filament 
grow  and  a  filament  breaks,  the 
filament's  load  is  transferred  to  adjacent 
filaments.  With  increasing  load,  cracks 
in  other  filaments  grow  faster, 
additional  filaments  break,  and  load 
transfer  increases.  As  the  process 
accelerates  with  time,  the  bursting 
strength  of  the  cylinder  may  be  reduced 
and  the  cylinder  could  ruptiue  in 
service. 

Stress  rupture  is  an  actual  reduction 
of  fiber  strength  that  occiu^  with  time 
whej}  the  fiber  is  imder  load.  Stress 
rupture  varies  greatly  with  material 
type;  fiberglass  is  more  susceptible  to 
stress  rupture  than  carbon  fiber.  In 
structures  made  of  a  material  subject  to 
stress  rupture,  such  as  fiberglass,  the 
load  level  on  filaments  eventually 
exceeds  their  strength  and  the  cylinder 
may  rupture  at  the  mariced  service 
pressure  with  potentially  lethal 
consequences. 

Because  britde  fiwrtiue  damage  and 
stress  rupture  may  occur  without  any 
visual  indication  of  damage,  cannot  be 


foimd  by  available  non-destructive  tests, 
and  produce  a  general  reduction  in  a 
C3rlinder's  strength  over  time,  a 
maximum  bfe  was  established  to 
prevent  cylinder  ruptiire  in  service.  The 
15-year  restriction  was  based  on 
tBrhniml  data  presented  by  the  cylinder 
manufacturers  in  support  of  their 
exemption  requests,  and  is  coosistent 
with  the  service  life  limitation  found  in 
a  position  paper,  "Basic  Considerations 
for  Composite  Cylinders,"  developed 
and  p\iblished  by  the  Compressed  Gas 
Association. 

Okily  one  manufacturer  of  SCB A  has 
requested  that  DOT  amend  its 
exemption  to  extend  the  cylindCT 
service  Hfe  from  15  years  to  18  years. 
RSPA  technical  staff  perfonned  an 
extensive  technical  review  of  the 
manufacturer's  information  that  resulted 
in  a  denial  of  the  request.  RSPA 
concluded  that  the  test  data  presented 
in  support  of  an  increased  service  life 
indicated  a  trend  toward  accelerated 
loss  in  cylinder  burst  strength  and  an 
increasing  probability  of  cylinder 
failure,  and  did  not  support  a  service 
life  extension. 

RSPA  is  aware  of,  and  concerned 
dxiut.  the  financial  burden  associated 
with  Umiting  the  service  life  of 
composite  cylinders,  but  RSPA  must 
wei^  this  burden  against  the  safety  risk 
of  a  cylinder  failure  to  firefighters  and 
other  users.  For  example,  a  Coram,  New 
York  firefighter  was  killed  earlier  this 
year  (1993)  by  the  rupture  (rf  a 
composite  cylinder  which  was  more 
than  IS  years  old.  While  the  cause  of 
that  rupture  was  neither  brittle  fracture 
nor  stress  rupture,  it  is  an  example  of 
the  severe  consequences  of  a  composite 
cyhnder  failure. 

Based  on  the  above  information, 
RSPA  has  retained  the  15-year  service 
hfe  limitation  on  composite  cylinders. 
At  a  minimum,  persons  finding 
composite  cylinders  that  are  oMct  than 
15  years  should  remove  those  cylinders 
from  service.  Composite  cylinders  are 
authorized  for  SCBA  and  other  services 
under  the  following  exemptions; 
DOT-E  7218      DOT-E  8391      DOT-E  9716 
DOT-E  7235      DOT-E  8487      DOT-E 

10019 
DOT-E  7277      DOT-E  8718     DOT-E 

10147 
DOT^  7769      DOT-E  8725      DOT-^ 

10256 
DOT-E  8023      DOT-E  8814      DOT-E 

10345 
DOT-E  8059      DOT-E  8965      DOT-E 

10637 
DOT-E  8115      DOT-E  9634      DOT-E 

10905 
DOT-E  8162      DOT-E  9659      DOT-E 

11005 


Issued  in  Washington,  DC  on  Febnniy  10. 
11  M. 

A  BB  I.  Kuueits, 

A  sociate  Administrator  for  Hazardous 
M  iteriak  Safety. 

[F  I  Doc  94-3474  Filed  2-14-94;  8:45  am) 
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D  EPARTMENT  OF  THE  TREASURY 

Pi  Mc  Infonnalion  CoUection 

Ri  )qulr«fnents  Submitted  to  0MB  for 

Fe  >nury  7. 1994. 

rhe  Department  of  Treasury  has 
STj  nnitted  the  following  public 
in  formation  collection  requirement's)  to 
O  JS&  for  review  and  clearance  under  the 
Pi  perwork  Reduction  Act  of  1980. 
Pi  Wic  Law  96-511.  Copies  of  the 
st  }mission(s)  may  be  obtained  by 
ct  ling  the  Treasury  Bureau  Clearance 
O  ficer  listed.  Comments  regarding  thic 
in  brmation  collection  should  be 
ac  dressed  to  the  OMB  reviewer  listed 
ai  d  to  the  Treasury  Department 
C!  sarance  Officer,  Department  of  the 
Ti  sasury.  room  3171  Treasury  Annex, 
i;  DO  Pennsylvania  Avenue,  NW., 
VV  ishington,  DC  20220. 

U£.  Cnstoms  Service 

pMB  Number:  1515-0046. 

form  Number  CF  3485. 

Type  of  Review:  Reinstatement. 

ntle:  Lien  NoticB. 

Ascription:  The  lien  notice  is  used  by 
ca  Tiers,  cartmen  and  similar  businesses 
to  enable  them  to  notify  Custcnns  that  a 
he  Q  exists  against  an  individual/ 
bu  siness  for  non-payment  of  freight, 
ch  Mges,  etc.,  so  that  CustCKns  will  not 
pe  mit  delivery  of  the  merchandise  from 
pu  )lic  stores  or  a  bonded  warehouse 
us  til  the  lien  is  satisfied. 

Respondents:  Businesses  or  other  for- 
pr  >fit. 

Estimated  Number  of  Respondents: 
2.(  00. 

Estimated  Burden  Hours  Per 
Re  ipondent:  S  minutes. 

frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8/  97  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
92  '-1552.  U.S.  Customs  Service, 
Pa  Mjrwork  Management  Branch,  room 
63  16, 1301  Constitution  Avenue. 
Nl  /..Washington.  DC  20229. 

3MB  Revie¥fer:  Milo  Sunderhauf 
(24  2)  395-6880.  Office  of  Management 
an  1  Budget,  room  3001,  New  Ebcecutive 
Of  ice  Building,  Washington,  DC  20503. 
Lo  t  K.  Holland. 

De  mrtmenbd  Reports  Management  Officer. 
(n  Doc.  94-3434  Pikd  2-14-94;  8:45  am) 
BiL  mo  cx)OE  mao-n-p 


PutMic  kifofmatlon  Coltoctlon 
RequiFements  Sut)niined  to  OMB  for 
RevlMir 

February  8. 1994. 

The  Deportment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement's)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  law  96-511.  Copies  of  the 
submission's)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conmients  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number;  1550-0023. 

Form  Number:  OTS  Form  1313; 
Monthly  Cost  of  Funds  Survey  Systems 
Worksheet;  Officer's  Certificaticm. 

Type  of  Review:  Revision. 

Tilte;  Thrift  Financial  Report  (TFR). 

Description:  The  Office  of  Thrift 
Supervision  (OTS)  collects  financial 
data  bovx  insured  institutions  and  their 
subsidiaries  in  order  to  assure  their 
safety  and  soundness  as  depositories  of 
the  personal  savings  of  the  general 
public.  The  OTS  monitors  financial 
positions  and  interest-rate  risk  so  that 
adverse  conditions  can  be  remedied 
properly.  The  respondents  are  savings 
institutions. 

Respondents:  Businesses  or  other  for- 
profit.  Savings  Institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,788, 

Estimated  Burden  Hours  Per 
Respondent/Record  keeper:  20  hrs.,  41 
mins.         V 

Frequency  of  Response:  Monthly, 
Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  365,215  hours. 

Clearance  Officer.  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
Supervision,  2nd  Flow,  1700  G.  Street, 
NW.,  Washington,  DC  20552. 

OMB  Reviewer.  Gary  Waxman  (202) 
395-7348.  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
LoisILHoUaiul. 

Departmental  Reports  ManagBment  Officer. 
(FR  Doc  04-3435  Filed  2-14-94;  8:45  am) 
BOllNO  COOE  4eiO-4S-^ 
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PutiNc  Infonnatlon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  8. 1994. 

Tlie  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  c4)tained  by 
calling  the  lYeasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washingtcm.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0973. 

Form  Number  IRS  Form  8569. 

Type  of  Review:  Extension. 

Title:  Availability  Statement. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  Senior 
Executive  Service  (SES)  Candidate 
Development  Program,  and  other 
executive  positions. 

Respondents:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequericy  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
167  hours. 

OMB  Number  1545-1368. 

Form  Number  IRS  Form  9513. 

Type  of  Review:  Extension. 

Title:  Self  Assessment— SES 
Candidate  Development  Program. 

Description:  The  data  collected  fiom 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Houses  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

OMB  Number  1545-1369. 

Form  Number  IRS  Fonn  9514. 

Type  of  Review:  Extension. 

Title:  Supervision  Assessment — SES 
Candidate  Development  Program.. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 


paneb  responsible  for  screening  intamal 
and  external  applicants  for  the  SES 
Candidate  Development  Program.  ' 

Respondents:  Individuals  or 
hous^olds.  Federal  agencies  at 
empk^ees. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1300  hours. 

Qearance  Officer  Garrid:  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Simderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc  94-3436  Filed  2-14-94;  8:45  am) 
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Customs  Service 

Tariff  ClassHicatlon  of  Camera  Lerraes 
Imported  In  Same  Shipment  WHti 
Camera  Bodies 

agency:  vs.  Customs  Service, 

Treasury. 

ACTION:  Extension  of  comment  period. 

SUMMMRY:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
conunents  concerning  the  prtmosed 
change  of  position  regarding  the 
classification  of  different  sized  camera 
lenses  imported  in  the  same  shipment 
with  an  equal  number  of  35mm  camera 
bodies  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  comment  period  is  being  extended 
another  30  days. 

I)f  TES:  Conunents  a/e  requested  on  or 
before  March  7, 1994. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Regulations  Branch,  U.S.  Customs 
Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  and  inspected  at  Franklin 
Court,  1099  14th  Street.  NW..  suite 
4000.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Spence,  Office  of  Regulations 
and  Rulings  (202)  482-7030. 
SUPPI^MENTARY  INPORKMTION:  A 
document  was  published  in  the  Federal 
Register  (58  FR  64423)  on  December  7. 
1993,  proposing  to  change  the  position^ 
of  the  Customs  Service  regarding  the 
classification  of  different  sized  camera 


lenses  imported  in  the  same  shipment 
with  an  equal  number  of  35mm  camera 
bodies  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Customs  solicited  comments  on  (he 
proposal  and  comments  were  due  on 
February  7, 1994. 

Customs  has  received  a  request  to 
extend  the  comment  period  so  that 
adequate  time  is  allowed  to  properly 
address  this  issue  which  could  have  a 
serious  economic  impact  on  the  camera 
and  lens  buying  pubUc.  The  request  is 
granted.  The  comment  period  is 
extended  30  days.  <■ 

All  comments  submitted  will  be 
available  for  public  in^Mction  in 
accordance  widi  the  Fteedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  $  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  between 
9  a.m.  and  4:30  p.m.  on  normal  business 
days,  at  the  address  stated  above. 

Dated:  Februaiy  8. 1994. 
Hanrey  B.  Fox. 

Director,  Office  of  Regulations  &  Rulings. 
(FR  Doc  94-3491  Filed  2-14-94;  8:45  >m] 


Federal  Law  Enforcement  Training 
Center 

Notice  of  Meeting 

agency:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training. 

SUMMARY:  The  agenda  for  this  meeting 
includes:  the  introduction  of  new 
members  and  special  guests  and 
opening  remarks  by  the  Director  of  the 
Federal  Law  Enforcement  Training 
Center  and  Committee  Co-chairs; 
updates  cm  the  GREAT  program. 
Airborne  Counterdrug  Operations 
Training.  Medicaid  Fraud.  Rural  Drug 
Training  Program,  Advanced  Drug 
Operations  Training  Program,  and  Hate/ 
Bias  Crime;  discussion  of  Sub- 
committees formed  at  the  last  meeting: 
and  presentations  on  Office  of  Justice 
Programs,  BJA  Commimity  Policing 
Consortium,  and  the  National  Center 
Fellowship. 

DATES:  February  16, 1994. 

ADDRESSES:  Department  of  )ustice. 
Room  1627,  Tenth  k  Constitution 
Avenue  Northwest,  Washington,  DC 
20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson.  Director,  National 
Center  for  State  and  Local  Law 
Enforcement  Training.  Federal  Law 


Enforcement  Training  Center,  Glynco. 
GA  31524. 

Hobait  M.  Henson, 

Dinctor,  National  Center  for  State  and  Local 
Law  Enfonxment  Training. 

[FR  Doc  94-3404  Filed  2-14-94: 8:45  am] 
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Fiscal  Service 

[Dept  drc  570, 1993  Rev.,  Supp.  No.  q 

Surety  Companies  Acceptable  on 
Federal  Bonds;  The  Great  Lakes 
Reinsurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code  effective 
December  31, 1993.  Federal  bond- 
approving  officers  should  annotate  their, 
reference  copies  of  the  Treasury  Circular 
570, 1993  Revision,  on  page  35824  to 
reflect  this  addition:  The  Great  Lakes 
Reinsurance  Company.  Business 
Address:  Wall  Street  Plaza,  88  Fine 
Street,  New  YoA.  NY.  10005-1894. 
Phone:  (212)  809-1061.  Underwriting 
Limitation  b/:  $5,362,000. 

Certificates  of  Authority  expire  on 
June  30  each  year,  xmless  revoked  prior 
to  that  date,  llie  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  quaUfied  (31 
CFR,  part  223].  A  list  of  quahfied 
companies  is  pubfished  aimually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  Ucensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circiilar  may  be 
obtained  from  the  Surety  Bond  Branch, 
Fujids  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington,  DC  20227, 
telephone  (202)  874-6507. 

Dated:  February  9. 1994. 
Oiarles  F.  Schwan  m. 

Director.  Funds  Management  Division, 
.  Financial  Management  Service. 
[FR  Doc.  94-3455  Filed  2-14-94;  8:45  am] 
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[Dept  ar.  570, 1993  Rev.,  Supp.  No.  9] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Change  of  Name;  North 
Star  Reinsurance  Corp. 

North  Star  Reinsxirance  Corporation,  a 
Delaware  corporation,  has  formally 
changed  its  name  to  Signet  Star 
Reinstuance  Company,  effective  August 
30, 1993.  The  Company  was  last  Usted 


as  an  acceptable  surety  on  Federal 
be  nds  at  58  FR  35808,  July  1, 1993. 

\  Certificate  of  Authority  as  an 
ac  »ptable  surety  on  Federal  bonds  is 
h(  reby  issued  under  Sections  9304  to 
9;  08  of  Title  31  of  the  United  States 
Q  de,  to  Signet  Star  Reinsurance 
Q  mpany.  New  Castle.  Delaware.  This 
ne  w  Certificate  replaces  the  Certificate 
of  Authority  issued  to  the  Company 
m  der  its  former  name.  The 
m  derwriting  limitation  of  $11,539,000 
es  ablished  for  the  Company  as  of  July 
1, 1993,  remains  unchanged  imtil  Jime 
3( ,  1994. 

[Certificates  of  Authority  expire  on 
Ju  le  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
th  )  Company  remains  qualified  (31  GFR 
pi  rt  223).  A  list  of  qualified  companies 
is  )ubU^ed  annually  as  of  July  1,  in  the 
D  partment  Circular  570,  whidi 
o\  tlines  details  as  to  underwriting 
lii  litations,  areas  in  which  licensed  to 
tn  nsact  surety  business  and  other 
in  ormation.  Federal  bond-approving 
of  icers  should  annotate  their  reference 
cc  liesof  the  Treasury  Circular  570, 
li  93  Revision,  at  page  35815  to  reflect 
th  s  change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Ti  easury,  Financial  Management 
S<  rvice.  Funds  Management  Division, 
S)  lety  Bond  Branch,  Washington,  DC 
2(  227,  telephone  (202)  874-6507. 

3ated:  February  10, 1994. 
a  arlet  F.  Schwan  m, 
Di  -ector.  Funds  Management  Division, 
Fi  lancial  Management  Service. 
[F  t  Doc.  94-3489  Filed  2-14-94;  8:45  am] 
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[0  ipt  CIrc.  570. 1993  Rev.,  Supp.  No.  7] 

Sikrety  Companies  Acceptal)ie  on 
F(  deral  Bonds;  Mutual  Service 
C  isualty  Insurance  Co. 

\  Certificate  of  Authority  as  an 
ac  ceptable  surety  on  Federal  Bonds  is 
h(  reby  issued  to  the  following  company 
w  der  Sections  9304  to  9308,  Title  31, 
ol  the  United  States  Code,  effective 
D  cember  31, 1993.  Federal  bond- 
aj  proving  officers  should  annotate  their 
re  ierence  copies  of  the  Treasury  Circular 
5'i  0, 1993  Revision,  on  page  35805  to 
re  lect  this  addition: 
Ai  itual  Service  Casualty  Insurance 
Company.  Business  Address:  P.O.  Box 
)4035,  St.  Paul,  MN,  55164-0035. 
^hone:  (612)  631-7000.  Underwriting 
imitation  i>/:  $7,476,000. 
Bty  Licenses  c/:  AL,  AZ,  AR,  CA,  CO, 
:,  FL,  GA,  ID,  IL,  IN,  L\,  KS,  KY. 
i,  MD.  MA,  MI,  MN,  MS.  MO,  MT. 


NE,  NV,  NM,  NY,  NC  ND,  OH.  OK, 
OR,  PA,  RI.  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  hicorporated 
in:  Miimesota. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject  - 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  publi^ed  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  imderwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  bxisiness  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  874-6602. 

Dated:  February  10, 1994. 
Charles  F.  Sdiwan  DI. 
Director,  Funds  Management  Division. 
Financial  Management  Service. 

[FR  Doc  94-3456  Filed  2-14-94;  8:45  am] 
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Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue 

agency:  Intemal'Revenue  Service, 

Treasury. 

ACTION:  Notice  of  determination  for 

reestablishment  for  the  Art  Advisory 

Panel. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Art 
Advisory  Panel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:AP:AS,  901  D  Street, 
SW.,  room  224,  Box  68,  Washington,  DC 
20024,  telephone:  (202)  401-4128  (not  a 
toll  free  number). 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1982),  - 
the  Conmiissioner  of  Intemsd  Revenue 
annotmces  the  reestablishment  of  the 
following  advisory  committee: 

Title.  The  Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue. 

Purpose.  The  Panel  assists  the 
Internal  Revenue  Service  by  reviewing 
and  evaluating  the  acceptability  of 
property  appraisals  submitted  by  the 
taxpayers  in  support  of  the  fair  market 
value  claimed  on  works  of  art  involved 
in  Federal  Income,  Estate  or  Gift  taxes 
in  accordance  with  sections  170,  2031 , 
and  2512  of  the  Internal  Revenue  code 
of  1986. 

In  order  for  the  Panel  to  perform  this 
function.  Panel  records  and  discussions 
must  include  tax  retxim  information. 
Therefore,  the  Panel  meetings  will  be 
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closed  to  the  public  since  all  portions  of 
the  meetings  will  concern  matters  that 
are  exempted  from  disclosure  under  the 
provisions  of  section  5S2(bHc)  (3).  (4), 
(6)  and  (7)  of  Title  5  of  the  U.S.  Code. 
This  determination,  which  is  in 
accordance  with  secticm  10(d)  of  the 
Federal  Advisory  Committee  Act,  is 
necessary  to  protect  the  confidentiality 
of  tax  returns  and  return  information  as 
required  by  section  6103  of  the  Internal 
Revenue  Code. 

Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  Art  Advisory  Panel.  The 
Secretary  of  the  Treasury,  with  the 
concurrence  of  the  General  Services 
Administration,  has  approved 


reestablishment  of  the  Panel.  The 
memberahip  of  the  Panel  is  balanced 
between  museum  directors  and  art 
dealers  to  afford  differing  points  of  view 
in  determining  fiair  market  value. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  the 
Department  of  the  Treasury,  will  file  a 
copy  of  the  committee's  charter  with  Ae 
Senate  Finance  Committee  and  the 
Committee  Ways  and  Means  Committee 
of  the  U.S.  House  of  Representatives. 
TTie  Department  of  the  Treasury  will 
also  furnish  a  copy  of  the  charter  to  the 
Library  of  Congress  and  the  General 
Services  Administration. 

Authority  for  this  panel  will  expire 
two  years  from  the  date  the  charter  is 
filed  with  the  appropriate  congressional 


oommittoes  vnlew,  prior  to  the 
expiration  of  Its  charter,  the  Panel  is 
renewed. 

The  Assistant  Secretary  (Management) 
has  determined  that  this  docimient  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Dated:  Febniary  10, 1994. 
George  Mu2oz, 

Assistant  Secretary  (Management). 
[FR  Doc  94-3467-Filed  2-14^-94;  •:45  am] 
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Sunshine  Act  Meeting  |s 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  February  7, 1994. 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  scheduled  for  March  7, 1994,  in 
Washington,  DC  The  members  will 
discuss  prepu^tions  for  the  rate  case 
filing. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Jimco, 
Dyhrkopp,  Mackie,  Pace,  Setrakian  and 
Winters;  Postmaster  General  Rimyon, 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris,  and 
General  Counsel  Elcano. 
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rhe  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  Title  5,  United 
St  ites  Code,  and  section  7.3(c)  of  Title 
3{ ,  Code  of  Federal  Regulations,  this 
pc  rtion  of  the  meeting  is  exempt  from 
th ;  open  meeting  requirement  of  the 
G<  vemment  in  the  Sunshine  Act  (5 
U,  5.C  552b(b)l  because  it  is  likely  to 
di  K:lose  information  in  connection  with 
pi  x»edings  imder  Chapter  36  of  Title 
3£ ,  United  States  Code  (having  to  do 
w  th  postal  ratemaking,  mail 
cli  ssification  and  changes  in  postal 
se  vices),  which  is  specifically 
ex  3mpted  fiY}m  disclosure  by  section 
41  ](c)(4)  of  Title  39.  United  States  Code. 

rhe  Board  has  determined  further  that 
pi  rsuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
thi  I  discussion  is  exempt  because  it  is 
lil  ely  to  specifically  concern 
pa  rticipation  of  the  Postal  Service  in  a 
ci^  11  action  or  proceeding  involving  a 
de  :ermination  on  the  record  after 
ooportimity  for  a  hearing.  The  Board 


further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,- United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  Title  5,  United  States 
Code;  section  410(c)(4)  of  Title  39, 
United  States  Code;  and  section  7.3  (c) 
and  (j)  of  Title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 

[PR  Doc.  94-3567  Filed  2-10-94;  4:58  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Federal  Highway  Administration 

Federal  Railroad  Administration 

Federal  Transit  Administration 

Research  and  Special  Programs 
Administration 

RIN  Nos.  2120-AE43;  212S-AC85;  2130- 
AA43;  2132-AA38;  2137-AC21. 

Limitation  on  Alcohol  Use  by 
Transportation  Worfcere 

AQENOES:  The  Federal  Aviation 
Administration  (FAA).  the  Federal 
Highway  Administration  (FHWA).  the 
Fe^ral  Railroad  Administration  (FRA), 
the  Federal  Transit  Administration 
(FTA)  and  the  Research  and  Special 
Programs  Administration  (RSPA).  DOT. 
ACTION;  Final  rules;  common  preamble. 


SUMMARY:  This  document  is  a  common 
preamble  to  five  alcohol  misuse 
prevention  program  final  rules  being 
published  by  several  operating 
administralions  (OAs)  of  the 
Department  of  Transportation  (FAA. 
FHWA.  FRA.  FTA.  and  RSPA) 
elsewhere  in  today's  issue  of  the 
Federal  Register.  Four  of  these  rules  are 
required  by  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991.  All  of 
them  will  enhance  the  overall  safety  of 
the  transportation  industry  and  the 
public. 

DATES:  Effective  March  17, 1994.  See 
separate  operating  administration  rules 
for  specific  effective  and  compliance 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwyneth  RadlofT.  Office  of  the  General 
Counsel.  Department  of  Transportation, 
(202)  366-9305.  400  7th  Street.  SW.. 
Washington.  DC  20590.  with  respect  to 
the  overall  Departmental  effort.  For 
Information  concerning  a  particular 
operating  administration  rule,  contact 
the  Individaal(s)  listed  under  the  FOR 
FURTHER  mFOflMATKM  CONTACT  secUon 
for  that  rule. 

SUPPLEMENTARY  INFORMATION: 

Summary 

FAA.  FHWA.  FRA.  and  FTA  are 
promulgating  rules  to  implement  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  ("the  Act"),  which 
requires  alcohol  and  drug  testing 
programs  in  the  aviation,  motor  carrier, 
rail,  and  transit  industries  in  the  interest 
of  public  safety:  FAA.  FHWA  and  FRA 
also  are  relying  on  their  other  general 
safety  authority  as  a  basis  for  issuing 
these  rules.  RSPA  is  applying  similar. 
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I  ut  more  limited,  requirements  to  the 
t  ifety-sensitive  employees  in  the 
I  ipeline  transportation  industry  using 
€  icisting  statutory  authority. 

The  five  rules  generally  have  the  same 
r  (quirements  and  common  language  to 
t  le  extent  possible,  in  recognition  of  the 
-  c  jmmon  elements  of  the  statute  and  the 
p  roblem  being  addressed.  This  will  ease 
c  )mpliance  for  those  companies, 
e  nployers  and  third-f)arty  service 
p  roviders  that  may  be  subject  to,  or 
p  srforming  testing  under,  the  rules  of 
n  ore  than  one  of  the  OAs.  Intended 
s  ibstantive  differences  (where  industry- 
s  >ecific  differences  are  necessary  or  to 
c  )mport  with  existing  regulatory  format 
o  statutory  requirements)  are  explained 
ii  the  preambles  to  the  individual  OA 
n  Jes. 

In  general,  the  rules  prohibit  covered 
ei  nployees  ftx)m  p)erforming  safety- 
s<  nsitive  functions:  (1)  When  test  results 
ir  dicate  an  alcohol  concentration  of 

0  04  or  greater,  (2)  Within  four  hours 
a  ter  using  alcohol;  (3)  While  using 

a  cohol  on  the  job;  (4)  During  the  8 
h  (UTS  following  an  accident  if  their 
ir  volvement  has  not  been  discounted  as 
a  ;ontributing  factor  in  the  accident  or 
ui  til  they  are  tested;  and  (5)  If  they 
r«  use  to  submit  to  required  alcohol 
te  Jts.  Employers  have  to  remove  from  a 
sa  fety-sensitive  function  any  covered 
et  iployee  who  violates  any  of  these 
pi  ohibitions  until  he  or  she  has  met  the 
c(  nditions  for  returning  to  a  safety- 
se  [isitive  function.  If  an  employee  is 
fo  ind  to  have  an  alcohol  concentration 

01  0.02  or  greater  but  less  than  0.04  or 
if  he  employee  is  under  the  influence 
of  or  impaired  by  alcohol,  as  indicated 
bj  behavior,  speech  and  performance 
in  iicators  of  alcohol  misuse,  and  a 

re  isonable  suspicion  alcohol  test  result 
ca  mot  be  obtained,  the  employee  will 
ha  ve  to  be  removed  from  safety- 
se  isitive  duties  for  8  hours  or  until  a 
tei  t  result  below  0.02  is  obtained.  Four 
of  the  rules  require  employers  to 
CO  iduct  pre-employment,  reasonable 
su  ipicion  (the  term  used  in  the  Act. 
w  lich  is  comparable  to  the  term 
"r  lasonable  cause"  testing  used  in  the 
D<  IT  OAs'  existing  drug  rules  and  in  the 
IX  T  advance  notice  of  proposed 
ru  emaking  (ANPRM)  on  alcohol  testing 
dii  cussed  below),  post -accident. 
rai  idom.  retum-to-duty  and  foUow-up 
al<  ohol  testing.  These  rules  also 
esl  ablish  a  performance  standard  for 
ad  usting  the  initial  25  percent  random 
ale  ohol  testing  rate  for  each 
tra  isportation  industry  (except  RPSA). 
'SPA'S  rule  requires  only  reasonable 
su!  picion,  f)ost-accident.  retum-to-duty 
an  i  follow-up  testing.  Most  of  RSPA 's 
coi  nmenters  opposed  the  proposed 
ale  shol  prevention  program;  others 


supported  it  with  various  modifications 
tailored  to  the  specific  needs  of  the 
pipeline  industry.  Those  in  opposition 
noted  that  RSPA  is  not  covered  by  the 
Act  and  that  we  do  not  have  data 
indicating  that  there  is  a  problem  in  the 
pipeline  industry  to  support  the  costly 
imposition  of  the  propo^  program. 
They  also  perceived  pipeline  safety 
risks  as  different  from  tnose  in  other 
forms  of  public  transportation,  since 
pipelines  do  not  carry  people.  Some 
commenters  urged  that  we  conduct  a 
pilot  program  until  we  obtain  sufficient 
data  to  make  a  decision  on  whether 
imposition  of  the  program  is  justified. 

The  lack  of  data  cited  by  some 
commenters  could  result  as  easily  from 
the  lack  of  testing  and  industry  aicobol 
prevention  programs  as  from  the 
absence  of  an  alcohol  problem  in  the 
pipeline  industry.  Our  primary  job  in 
these  rules  is  to  implement  the  Act. 
which  we  have  done  in  the  other  four 
OA  rules.  But  to  be  sure  we  are 
providing  a  margin  of  safety  where  the 
Act  does  not  extend,  we  are  establishing 
an  alcohol  prevention  program, 
including  reasonable  suspicion  and 
post-accident  testing,  for  the  pipeline 
industry.  Pipeline  safety,  obviously,  is 
very  important.  While  pipehnes  do  not 
carry  pwople.  they  carry  dangerous 
materials  that  could  do  tremendous 
damage  to  people  and  property  if 
someone  affected  by  alcohol  makes 
mistakes.  Therefore,  for  safety  reasons, 
we  have  decided  to  impose  an  alcohol 
misuse  prevention  program  on  the 
pipeline  industry.  We  will  monitor  the 
data  from  the  testing  that  is  conducted 
to  determine  whether  any  further  action 
is  warranted.  The  rule  will  still  ensure 
that  pipeline  employees  are  subject  to 
the  same  alcohol  misuse  prohibitions, 
consequences  and  educational  efforts 
that  apply  to  other  transportation 
industi7  employees.  Pipeline  operators 
can,  of  course,  conduct  other  types  of  ' 
alcohol  testing  under  their  own 
authority. 

The  rules  will  provide  more  flexibility 
to  use  different  testing  technologies  for 
screening  tests  than  we  proposed  in  the 
OA  notices  of  proposed  rulemaking 
(NPRMs).  When,  in  the  future,  we 
evaluate  and  approve  a  device  as 
meeting  NHTSA  model  specifications 
and  we  have  eistablished  rules  setting 
forth  the  procedures  for  its  use, 
employers  may  use  the  device. 
However,  at  the  present  time,  only 
evidential  breath  testing  (EBT)  devices 
on  the  National  Highway  Traffic  Safety 
Administration  s  (NHTSA)  Conforming 
Products  List  (CPL).  including  those 
without  printers,  meet  these 
specifications  and  will  have  procedures 
in  place  at  the  time  the  five  OA  final 


I 


rules  take  effect.  (58  FR  48705, 
September  17. 1993).  The  CPL  is  a  list 
of  alcohol  breath  testing  devices  that 
have  been  found  to  conform  to  NHTSA's 
Model  Specifications  for  EBTs.  The  CPL 
serves  as  a  guide  to  State  and  local 
governments  when  they  make 
purchasing  decisions  about  these 
devices.  (NHTSA  develops  programs 
relating  to  motor  vehicle  and  highway 
safety,  some  of  which  are  designed  to 
reduce  alcohol  and  other  drug  use 
among.drivers.)  NHTSA  has  published 
elsewhere  in  today's  Federal  Register 
proposed  model  specifications  for 
additional  alcohol  screening  devices, 
which  could  lead  to  their  approval  for 
future  use  in  conducting  screening  tests 
under  these  rules. 

We  also  are  considering  requiring  the 
employer  to  conduct  a  blood  test  in 
reasonable  cause  and  post-accident 
situations  where  an  EBT  is  not  readily 
available.  The  blood  alcohol  testing 
proposal,  including  testing  procedures, 
is  addressed  in  a  separate  NPRM 
published  elsewhere  in  today's  Federal 
Register.  Before  we  issue  a  final  rule,  we 
need  to  resolve  specimen  collection 
issues  and  determine  how  to  identify 
those  laboratories  that  we  can  rely  on  to 
accurately  analyze  blood  samples  for 
alcohol  concentration. 

All  of  the  OA  alcohol  misuse 
prevention  final  rules  also  impose 
reporting  and  recordkeeping 
requirements  and  provide  for 
dissemination  of  alcohol  misuse 
information  to  employees,  supervisor 
training,  and  referral  of  employees  to 
substance  abuse  professionals  (SAPs)  for 
evaluation. 

This  document  is  a  common  preamble 
jointly  issued  by  each  of  the  five  OAs 
and  provides  the  background  for  and  an 
overview  of  the  general,  common 
elements  of  their  rules.  It  is 
incorporated  as  part  of  the  preamble  for 
each  individual  OA's  rule;  additional 
modal-specific  preambles  have  been 
issued  by  each  of  the  OAs  to  provide  an 
explanation  of  any  differences  horn,  or 
additions  to,  the  common  language.  The 
following  related  documents  appear  in 
today's  Federal  Register: 

(1)  This  common  preamble; 

(2)  An  Office  of  the  Secretary  (OST) 
final  rule  on  alcohol  testing  procedures 
and  conforming  changes  to  the  existing 
drug  testing  procedures  that  is 
incorporated  by  reference  into  the  OA 
alcohol  misuse  prevention  final  rules: 

(3)  An  Office  of  the  Secretary  (OST) 
NPRM  proposing  blood  alcohol  testing 
requirements  and  procedures  that 
would  be  incorporated  by  reference  into 
the  OA  alcohol  misuse  prevention  final 
rules,  i  they  become  final; 
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(4)  The  modal-specific  OA  alcohol 
misuse  prevention  final  rules  for:  FAA; 
FHWA  (also  includes  changes  to  its 
existing  drug  rule  mandated  by  the  Act, 
including  extension  of  its  rule  to 
persons  required  to  hold  a  commercial 
drivers  license  (CDL),  including 
intrastate  truck  and  motor  coach 
operations);.FRA  (also  includes  changes 
to  its  existing  drug  rule);  FTA;  and 
RSPA; 

(5)  FAA  and  FHWA  NPRMs  seeking 
public  comment  on  application  of 
alcohol  and  drug  testing  requirements  to 
foreign  operators  in  the  United  States  in 
the  aviation  and  motor  carrier 
industries.  A  similar  FRA  ANPRM 
issued  December  15, 1992,  is  being 
withdrawn  by  a  notice  published 
elsewhere  in  today's  Federal  Register. 
Foreign  railroad  operators  have  very 
limited  operations  in  the  U.S.  and 
already  comply  with  FRA's  existing 
substance  abuse  requirements; 

(6)  An  FTA  final  rule  that  imposes  on 
recipients  of  Federal  funding  in  the 
transit  industry  drug  testing 
requirements  similar  to  those  in  the 
other  transportation  industries  (it  also 
contains  MIS  requirements  discussed 
below); 

(7)  An  FAA  NPRM  proposing 
conforming  changes  to  its  existing  drug 
testing  rule  to  implement  the 
requirements  of  the  Act  and  for  other 
purposes;  and 

(8)  A  IXDT-wide  common  preamble 
with  rule  language  from  6  OAs  that 
proposes  a  performance  standard  for 
adjusting  the  random  drug  testing  rate 
for  the  current  random  drug  testing 
programs  in  the  aviation-,  motor  carrier, 
rail,  pipeline  and  maritime  industries 
and  the  new  drug  testing  program  for 
the  transit  industry.  The  proposals 
contain  safeguards  that  would  ensure 
maintenance  of  an  adequate  level  of 
deterrence  and  detection  of  illegal  drug 
use. 

Related  Management  Information 
System  (MIS)  final  rules  issued  by  FAA 
FHWA.  FRA.  RSPA  and  the  U.S.  Coast 
Guard  (USCG)  that  require  employers  to 
submit  annual  drug  testing  program 
information  (USCG  rule  also  contains 
alcohol  requirements)  were  published 
December  23,  1993  (58  FR  68194  et 
seq.).  FTA's  final  drug  testing  rule 
contains  its  MIS  requirements.  Similar 
MIS  programs  for  alcohol  are 
established  in  the  OA  alcohol  rules. 

Regulatory  assessments  that  analyze 
the  costs  and  benefits  of  and  the 
alternatives  considered  for  each  of  the 
final  rules  and  NPRMs  published  in 
today's  Federal  Register  have  been 
placed  in  the  individual  rulemaking 
dockets. 
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Background 

The  Omnibus  Transportation  Employee 
Testing  Act  of  i  991 

On  October  28. 1991,  President  Bush 
signed  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  ("the 
Act").  (Pub.  L.  102-143,  Title  V).  The 
Act  requires  the  Department  to  prescribe 
regulations  within  one  year  that  require 
testing  of  safety-sensitive  employees  in 
the  aviation,  highway,  rail,  and  transit 
industries  and  in  the  Federal  Aviation 
Administration  for  use,  in  violation  of 
law  or  Federal  regulation,  of  alcohol  and 
drugs  listed  in  the  Controlled 
Substances  Act.  The  Act  preempts 
inconsistent  State  and  local  laws,  except 
certain  State  criminal  laws,  in  the 
aviation,  highway,  and  transit  industries 
and  requires  that  the  regulations  be 
consistent  with  U.S.  international 
obligations.  It  specifically  mandates, 
among  other  things,  privacy  in 
collection  techniques,  incorp>oration  of 
the  Department  of  Health  and  Human 
Services'  (DHHS)  mandatory  guidelines 
for  drug  testing  and  comparable 
safeguards  for  alcohol  testing,  quantified 
confirmation  of  any  positive  screening 
result,  collection  of  spUt  samples  of 
body  fluid  specimens,  confidentiality  of 
test  results,  and  scientifically-random 
selection  of  employees  to  be  tested.  It 
requires  pre-employment,  random,  post- 
accident,  and  reasonable  suspicion 
testing:  periodic  testing  is  discretionary. 
Regulations  prescribed  under  the  Act 
must  include  provisions  for  the 
identification  of,  and  opportunity  for 
treatment  for.  covered  employees  in 
needofas,s    tance  due  to  misuse  of 
alcohol  or  illegal  use  of  controlled 


seve 


subs  Mioes.  The  Act  states  that  current 
Fedfl  rally-mandated  programs  are 
unaf  acted  by  the  new  statutory 
requ  rements. 
At  the  time  of  enactment  of  the  Act, 
kl  OAs  already  had  implmiented 
>ms  designed  to  address  the  use 
isuse  of  drugs  and  alcohol  by 
rtation  workers,  and  the 
lent  had  published  an  ANPRM 
)lore  whether  additional  steps 
warranted  concerning  alcohol 
misu  «  by  employees  in  the  DOT- 
regul  ited  transportation  industries  (54 
FR  41  326.  November  2. 1989).  In  1988. 
six  01  the  Department's  OAs— FAA; 
FHW  \:  FRA;  FTA  (formeriy  the  Urban 
Mass  Transportation  Administration, 
(UMIA)):  USCG:  and  RSPA— issued 
drug  esting  rules  for  members  of  their 
regul  Ited  industries  (53  FR  47002  et. 
seq..  4ov.  21, 1988).  (The  FTA  rule  was 
vacat  »d  by  a  Federal  appellate  court  in 
Janua  7  1990  on  the  grounds  that  the 
agenc  )r  lacked  statutory  authority  to 
issue  lationwide  standards  requiring 
drug  I  esting.)  The  drug  testing  rules 
gener  illy  apply  to  persons  performing 
safety  sensitive  functions  in  commercial 
tiansj  ortation  operations.  The 
Depai  tment  also  published  in  1988,  and 
revise  d  in  1989,  a  Department-wide 
drug  t  jsting  procedures  rule  (49  CFR 
part  4 ))  that  governs  testing  under  all 
the  O  I  rules  (53  FR  47002.  Nov.  21, 
1988;  54  FR  49854.  Dec.  1, 1989).  As 
noted  above,  the  Act  requires  certain 
chang  }s  to  the  existing  drug  testing 
rules  9.g..  it  requires  split  samples  and 
exten<  s  coverage  (o  persons  requires  to 
obtain  a  CDL,  generally  intrastate  truck 
and  ra  otorcoach  op)erations  under  the 
FHW;   rule).  It  also  directs  FTA  to  issue 
a  dru(  testing  rule. 

In  a  Idition  to  the  requirements 
discui  sed  above,  the  Act  requires 
alcoh<  1  and  drug  testing  for  safety- 
sensit  ve  FAA  employees.  Air  traffic 
contro  lers  are  the  largest  group  of 
emplo  i^ees  subject  to  this  testing  (they 
are  air  sady  subject  to  drug  testing  under 
an  exii  ting  DOT  policy).  In  addition, 
DOT  e  nployees  and  other  Federal  ' 
agencj  employees  in  positions  requiring 
a  CDL  ire  subject  to  coverage  under  the 
FHWA  rule.  The  Department  will  issue 
a  DOT  Order  (an  internal  program 
docuni  ent)  to  conform  the  Department's 
drug  t(  sting  program  for  its  own 
emplo;  ees  to  the  requirements  of  the 
Act  an  i  to  implement  a  similar  alcohol 
misuse  prevention  program. 

Begulo  lory  History 

ANPRl  i 

Dun  ig  the  drug  testing  rulemakings, 
we  not  id  that,  although  alcohol  is  a 
drug,  t  le  solution  to  the  alcohol 


problem  may  be  very  different  from  that 
concerning  other  drugs,  such  as  cocaine 
or  marijuana,  and  we  would  address  it 
in  a  separate  rulemaking.  For  that 
reason,  with  one  exception,  the  OAs  did 
not  include  alcohol  among  the  list  of 
substances  to  be  tested  for  under  the 
drug  testing  regulations.  (The  Coast 
Guard,  which  is  not  covered  by  this 
rulemaking,  has  mandatory  post- 
accident  alcohol  testing  and  authorized 
reasonable  cause  (suspicion)  alcohol 
testing.  FRA  had  previously  included 
alcohol  in  its  post-accident  testing 
mandate  and  had  authorized  alcohol 
testing  for  reasonable  cause.) 

On  November  2, 1989.  the  Department 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  public  comment  on  whether  the 
Department's  existing  regulatory 
requirements  and  programs  were 
sufficient  to  respond  to  the  hazards  of 
alcohol  misuse  in  DOT-regulated 
transportation  industries  and  to 
determine  what  additional  action,  if 
any,  should  be  taken.  The  ANPRM  set 
forth  a  number  of  options  for  reducing 
alcohol  misuse  in  DOT-regulated 
industries,  if  further  action  was  deemed 
necessary.  Over  225  comments  were 
filed  in  response  to  the  ANPRM;  these 
comments  were  considered  in 
developing  the  NPRMs. 

The  Public  Hearing  on  Breath  Test 
Device  Capability 

After  the  enactment  of  the  Act.  to 
enable  better  evaluation  and  comparisor 
of  the  capabihties  of  different  alcohol 
testing  niethods,  the  Department  of 
Transportation  conducted  a  public 
hearing  on  November  18, 1991.  to  obtain 
specific  information  bom  the 
manufacturers  of  breath  test  devices. 
Our  purpose  was  to  examine  the  cxirrent 
or  feasible  capabilities  of  equipment  to 
handle  the  problems  of  testing  in  the 
transportation  industry,  particularly 
verification  of  the  identity  of  tested 
individuals  and  the  validity  of  the  test 
result.  At  the  hearing,  the  Department 
noted  that  attempts  to  tamper  with  the 
test  and  refusals  to  acknowledge  the  test 
result  may  be  problems  because  an 
immediate  result  is  available. 

The  Department  also  indicated  that  it 
would  need  to  ensure  accurate  test 
results  without  adding  prohibitive  costs 
to  any  proposed  program. 
Representatives  of  eight  manufacturers 
assured  DOT  officials  that  existing 
technology  can  keep  adequate,  verifiable 
records  of  tests.  They  claimed  that  they 
could  incorporate  safeguards  against 
tampering  with  adjustments  to  hardware 
and  software,  such  as  the  assignment  of 
a  serial  number  to  each  test.  They 
pointed  out,  however,  that  currently 
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available  equipment  alcme  cannot 
provide  an  indisputable  verification 
procedure  or  replace  trained  human 
supervision  of  the  testing  process. 

The  Department  believes  that  the 
testing  procedures  set  forth  in  the 
separate  final  rule  establishing  new 
alcohol  testing  procedures  for  49  CFR 
part  40  published  in  today's  Federal 
Register  provide  adequate  safeguards  for 
breach  testing  in  response  to  the  above 
concerns. 

The  NPRMs 

On  December  15, 1992,  the 
Department  published  eighteen  separate 
documents,  including  fourteen  NPRMs 
and  four  ANPRMS,  that  proposed 
programs  in  several  DOT-regulated 
transportation  industries  to  reduce 
alcohol  misuse  and  to  amend  existing 
industry  drug  testing  programs  (57  FR 
59382  et.  seq.,  December  15, 1992). 
These  included:  A  common  preamble 
and  an  OST  NPRM  on  alcohol  testing 
procedures  and  conforming  drug  testing 
changes  (part  40),  both  of  which  were 
incorporated  by  reference  into  the  FAA. 
FH\VA,  FR^\  (also  included  drug 
changes),  FTA.  and  RSPA  NPRMs 
proposing  alcohol  misuse  prevention 
programs:  FAA,  FRA,  and  FHWA 
ANPRMs  on  application  of  these 
requirements  to  foreign  operators  in  the 
United  States;  an  FTA  NPRM  proposing 
an  anti-drug  program  for  the  transit 
industry:  FAA,  FHWA.  FRA.  RSPA.  and 
USCG  NPRMs  proposing  the  new  MIS 
(FTA  drug  NPRM  included  its  MIS 
proposal):  an  FHWA  NPRM  proposing 
statutorily-mandated  changes  to  its 
existing  drug  rule,  including  extending 
coverage  to  intrastate  truck  and 
motorcoach  operations;  and  a  DOT-wide 
ANPRM  that  sought  comment  on  less 
costly  alternatives  to  the  current 
industry  random  drug  testing 
requirements,  particularly  changes  to 
the  random  drug  testing  rate.  The 
alcohol  misuse  prevention  NPRMs 
proposed  prohibitions  on  alcohol 
misuse,  related  consequences,  several 
types  of  alcohol  testing,  reporting  and 
recordkeeping  requirements, 
dissemination  of  alcohol  information, 
supervisor  training  and  referral  of 
employees  to  a  substance  abuse 
professional  (SAP)  for  evaluation. 

Summary  of  Comments 

Since  there  are  common 
requirements,  bases  and  purposes  for 
the  rules,  each  DOT  oi^ganization  (term 
includes  OAs  and  OST)  involved  may 
have  relied  upon  comments  submitted 
to  the  dockets  of  the  other  participating 
DOT  organizations  in  developing  its 
final  rule.  Where  a  DOT  organization 
has  relied  upon  a  comment  directed  to 
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the  docket  of  another  DOT  organization, 
it  will  make  available  a  copy  of  that 
comment  Comments  addressing  issues 
common  to  all  of  the  OAs'  alcohol 
prevention  programs  generally  are 
addressed  throughout  this  common 
preamble.  Conunents  on  OA-spadfic 
issues  and  the  draft  economic  analyses 
have  been  addressed  in  the  preambles  to 
the  OA  rules.  Comments  on  testing 
procedures,  foreign  application,  drug 
testing  rules  and  the  drug  testing 
random  ANPRM  have  been  addressed  in 
the  preambles  to  those  documents. 

Approximately  700  comments  were 
filed  in  response  to  the  NPRMs  in  the 
various  OA  alcohol  misuse  prevention 
rule  dockets.  (Some  OHnmenters  filed 
identical  comments  to  more  than  one 
DOT  organization.)  Commenters 
included  local.  State  and  Federal 
govonmental  agencies,  trade 
associations,  employers,  employees, 
labor  unions,  consortia,  medical 
professicHials.  sidtstance  abuse 
professionals  and  individuals.  Most  of 
the  comments  were  filed  by  employers, 
followed  by  trade  associations  and 
governmental  bodies.  The  majority  of 
the  commenters  had  a  mixed  reaction  to 
the  proposed  alcohol  misuse  prevention 
programs  and  suggested  changes  on  a 
variety  of  issues.  Some  commenters 
applauded  the  efforts  of  Congress  and 
the  Department  to  reduce  accidents  and 
save  lives  by  removing  from  our  nation's 
transportation  systems  employees  in     . 
safety-sensitive  positions  who  misuse 
alcohol.  However,  approximately  one- 
third  of  the  commenters  opposed  the 
specific  proposals  and  only  a  small 
percent  (less  than  5  percent)  were 
enthusiastic  about  them;  A  significant 
number  of  those  in  opposition  to  this 
effort  dted  its  high  cost  unsupported  by 
data  indicating  that  there  is  a  serious 
problem  in  their  industry.  Other 
commenters  did  not  believe  that 
mandatory  alcohol  testing  will 
effectively  deter  or  eliminate  alcohol 
use  among  covered  employees.  As 
discussed  below,  many  of  the 
requirements  of  these  rules  are 
mandated  by  the  Act  and  the 
Department  has  no  authority  to  modify 
or  ignore  them. 

In  addition  to  soliciting  written 
comments,  the  Department  held  three 
public  hearings  on  part  40  and  the  OA 
alcohol  misuse  prevention  and  anti-drug 
rules  in  Washington,  DC;  Chicago;  and 
San  Francisco  in  February  and  March 
1993.  OST  and  ail  OAs,  except  USCG, 
which  proposed  only  MIS  requirements, 
participated  in  these  hearings.  The 
hearings,  which  ran  for  two  days  in  each 
location,  consisted  of  one  day  of 
testimony  on  part  40  and  general  issues 
and  a  second  day  for  breakout  sessions 


on  OA  concerns.  Approximately  eighty 
people  presented  testimony  ^t  those 
hearings.  (Some  commenters  made 
presentations^at  mace  than  one  hearing.) 
Transcripts  of  all  the  hearings  and  cuiy 
writtKi  materials  submitted  at  the 
hearings  are  available  in  the  appropriate 
rulemaking  dockeU.  AH  comments 
received  at  those  hearings  have  be^ 
fuUy  considered  in  developing  the  final 
rules. 

The  PuUic  Meeting 

In  Febnutty  1993,  the  Department 
held  a  public  meeting  to  facilitate 
presentation  and  discussion  of  relevant 
information  on  workplace  random 
testing  and  its  impact  on  drug  use 
deterrence.  Over  20  participants 
presented  papers  and  spariced 
discussions  that  ranged  from 
mathematical  models  of  drug  testing 
rates  and  their  impact  on  drug  use  to 
program  data  from  corporations  using 
random  drug  testing  as  part  of  a  drug- 
free  workplace  strategy.  The  results  of 
the  meeting  were  inconclusive.  The 
participants  presented  no  definitive  data 
that  identjfijeid  optimal  random  testing 
rates  for  achieving  maximum  deterrence 
of  drug  use.  Many  corporate 
representatives  expressed  views  that 
favored  reducing  required  random 
testing  rates;  however,  they  did  not 
support  their  views  with  specific  data 
on  the  causal  or  correlative  relationship 
between  random  testing  rates  and  drug 
use  deterrence.  The  discussions  also 
covered  the  corollary  issue  of  detection 
of  drug  abusers  who  are  not  deterred  by 
workplace  drug  prevention  policies  or 
programs.  These  issues  also  are  relevant 
to  alcohol  random  testing  rates 
discussed  later  in  this  document 

The  Natipnal  AirUne  Commission 

In  April  1993.  President  Qinton 
established  the  National  Commission  to 
Ensure  a  Strong  Competitive  Airline 
Industry  (also  known  as  the  National 
Airline  Commission).  Its  charter  was  to 
review  the  financial  condition  of  the 
airline  industry  and  to  make 
recommendations  to  assist  the  industry 
in  recovering  from  the  financial  and 
operati^al  difficulties  it  had  faced 
during  the  last  several  years.  The 
National  Airiine  Commission  met  with 
industry,  labor,  and  government 
representatives  in  a  number  of  public 
meetings  before  drafting  its  final 
recommendations.  Specific  to  this 
rulemaking,  the  Commission  stated  that 
"injew  pre-empJoyment  alcohol  testing 
rules  do  not  n€^ed  to  be  adopted,  and 
any  random  alcohol  testing  of  airline 
employees  should  be  at  no  more  than  a 
10  percent  rate." 
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The  Existing  Safety  Problem 

General  Information  and  Definitions 

Throughout  this  dociunent.  we  have 
generally  relied  on  or  referred  to  the 
results  of  many  studies  concerning 
alcohol.  Parenthetical  references  to 
these  studies  are  included  in  the  text; 
theiLfull  names  are  listed  alphabetically 
in  a  Dibliography  in  Appendix  A.  Copies 
of  these  studies  have  been  placed  in 
OST  rulemaking  docket  46574.  It  is 
important  to  note  that  the  test  data  we 
have  are  not  complete:  often  the 
database  includes  only  those  tests  that 
were  performed.  Post-accident  tests  are 
conducted  after  some  accidents,  but  not 
others,  depending  upon  current 
regulatory  requirements,  the  availability 
of  teisting  personnel,  and  location  and 
timing  of  accidents.  When  they  are 
conducted,  they  may  occur  hours  after 
the  accident  (e.g..  in  the  raihoad 
industry  it  takes  an  average  of  5  hours 
before  the  post-accident  tests  can  be 
conducted).  Also,  data  are  not 
comparable  among  the  transportation 
modes,  because  of  differences  in 
reporting  requirements,  databases,  and 
time  periods.  In  addition,  the  referenced 
studies  generally  used  different 
parameters  and  are  therefore  not 
comparable  to  each  other. 

Many  of  the  words  relating  to  alcohol 
are  used  interchangeably  in  our  society, 
which  may  cause  some  confusion.  In 
this  document,  we  use  the  terms 
"driving  while  intoxicated"  (DWI)  and 
"driving  under  the  influence"  (DUI)  to 
refer  to  the  same  thing:  Violation  of 
State  and/or  Federal  alcohol 
concentration  standards  defining 
intoxication.  "Zero  tolerance"  refers  to 
an  alcohol  concentration  standard  of 
0.00,  or  in  some  cases,  0.01  or  0.02. 
Limits  on  current  testing  technology 
establish  the  hmit  of  detection  at  0.02 
concentration  for  accuracy  and 
precision.  "Impwirment"  and  "under  the 
influence"  refer  to  the  effect  of  alcohol 
ingestion  on  the  performance  of  a  safety- 
sensitive  function,  without  regard  to  a 
specific  alcohol  concentration. 

The  Effects  of  Alcohol 

The  potential  effects  of  alcohol 
misuse  are  substantial  in  terms  of  lives 
lost,  injuries  and  environmental  and 
property  damage.  Alcohol  misuse 
claims  at  least  100,000  lives  annually. 
25  times  as  many  as  all  illegal  drugs 
combined,  hi  1992,  39,235  deaths 
occurred  on  our  nation's  highways,  of 
which  36  percent  involved  a  legally 
intoxicated  driver  or  non-occupant  (e.g., 
pedestrian),  and  another  9  percent 
involved  a  driver  or  non-occupant  with 
at  least  some  alcohol  (with  an  alcohol 
concentration  over  0.01).  Alcohol  is 
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nvolved  in  45  percent  of  total  highway 
italities.  (National  Highway  Traffic 
^fety  Administration,  "Traffic  Safety 
acts  1992— Alcohol"). 
Ethanol  (the  psychoactive  component 
<  f  alcoholic  beverages)  is  a  central 
4ervous  system  depressant.  It  has  been 
idely  recognized  for  years  that 
onsumption  of  alcohol  can  degrade 
lerformance  of  demanding  or  delicate 
"  sks.  There  is  less  agreement,  however. 
>out  how  much  alcohol  must  be 
,  igested  before  a  significant  degradation 
of  performance  occurs.  Studies  have 
indicated  that  the  effects  of  alcohol  vary 
anong  individuals,  and,  even  for  a 
oven  individual,  alcohol  will  have 
yrying  effiects  depending  on  such 
fictors  as  motivation,  fatigue,  and 
f  revious  experience  with  alcohol  (Zero 
i  Icohol,  1987;  Ryder.  1981;  Landauer. 
1 983;  Lister.  1983).  One  reason  for  the 
s  ibstantial  variation  among  individuals 
ii  that  ingestion  of  a  specified  quantity 
0  alcohol  by  two  people  will  not 
necessarily  produce  the  same  alcohol 
mncentration  in  each,  even  if  they  have 
tie  same  body  weight  (Zero  Alcohol, 
1P87). 

In  one  study,  for  example,  it  was 
fi^und  that  a  given  body-weight-adjusted 
•se  of  ethanol  could  produce  a  range 
alcohol  concentrations  of  0.036  to 
095  (O'Neill,  198'3).  In  addition, 
a  cohol  appears  to  enter  the  blood 
s  ream  at  different  rates  in  different 
p  5ople  (Zero  Alcohol.  1987).  In  another 
s  udy,  subjects  were  given  controlled 
d  Dses  and  had  equal  amounts  of  food  in 
tl  eir  system.  Nevertheless,  the  time 
n  quired  to  reach  the  peak  alcohol 

0  tncentration  varied  from  15  to  90 

n  inutes  after  ingestion  (Wilson,  1984). 

There  also  are  performance 
d  fferences  between  individuals  that  are 
u  irelated  to  their  blood  alcohol 
c  incentration.  It  appears  that  highly 
s  illed  professionals  may  be  better  able 
t<  compensate  for  the  physiological 
e  facts  of  alcohol  than  persons  who  are 
U  ss  skilled,  particularly  at  lower 
a  cohol  concentrations.  In  two  studies 
c(  mparing  the  effect  of  alcohol  on  the 
p  srformance  of  racing  drivers  and 

01  dinary  drivers  on  a  closed  track,  the 
si  ill  of  the  ordinary  drivers  showed 
s(  me  degradation  at  an  alcohol 

c<  ncentration  of  0.05.  while  the  racing 
di  ivers  showed  no  impairment  until 
th  ey  reached  substantially  higher 
al  :ohol  concentrations  (Forney,  1961). 
5  milarly,  in  a  comparison  of 
n(  mprofessional  and  professional  pilots 
at  alcohol  concentrations  of  0.04,  0.08, 
ai  d  0.12,  the  nonprofessionals  made 
ni  merous  enjbrs  in  tracking,  while  the 
pi  ofessionals'  tracking  ability  did  not 
d(  crease  ever»  at  the  highest  alcohol 
cc  ncentration  (Billings.  1972).  The 


study  noted,  however,  that  the 
professional  pilots  conunitted  more 
procedural  errors  than  normal  after 
alcohol  consumption.  Compounding 
factors,  such  as  fatigue  and  unexpected 
challenges,  also  are  likely  to  affect 
results  in  a  real-world  situation. 

Most  States  have  adopted  an  alcohol 
concentration  of  0.10  as  the  definition  of 
intoxication  in  connection  with  laws 
imposing  civil  or  criminal  penalties  for 
driving  under  the  infiuence  for  non- 
commercial as  well  as  for  commercial 
operators.  Some  use  it  as  a  rebuttable 
presimiption  of  a  violation;  others  as  a 
perse  violation.  Ten  states  have 
lowered  their  alcohol  concentration 
standards  to  0.08;  and  a  number  of 
states  have  adopted  or  are  in  the  process 
of  considering  adoption  of  the  existing 
0.04  FHWA  alcohol  concentration 
standard  for  commercial  drivers 
established  by  previous  rulemaking. 
States  with  alcohol  concentration 
standards  for  operating  recreational 
vessels  or  aircraft  typically  use  0.10. 

As  indicated  above,  however,  a 
number  of  laboratory  studies  have 
shown  that  performance  on  some  tasks 
can  begin  to  degrade  at  alcohol 
concentrations  well  under  0.10 
(Moskowitz.  1973;  Drew,  1959; 
Landauer,  1983;  NHTSA,  1988).  Some 
studies  have  suggested  that  performance 
degrades  in  a  linear  fashion,  beginning 
with  the  lowest  levels  tested 
(Moskowitz,  1985;  Drew,  1959).  Blood 
alcohol  concentrations  (BAG)  lower 
than  0.05  have  been  associated  with 
increases  in  errors  in  tasks  requiring 
divided  attention,  and  it  appears  that 
cognitive  performance  is  cfecreased  for 
most  individuals  at  BAC's  of  0.04  or  less 
(Zero  Alcohol,  1987;  Evans.  1974).  Low 
alcohol  concentrations  have  also  been 
shown  to  affect  a  driver's  stopping 
distance  and  to  increase  errors  in 
steering  (Laurell,  1977).  There  is  no 
definitive  answer  to  how  much  the  risk 
of  accident  occurrence  increases  as  a 
result  of  the  performance  deficit,  but 
some  relationship  can  be  assumed. 
Those  OAs  in  the  Department  that  have 
set  existing  alcohol  concentration 
standards  for  transportation  workers 
(FAA,  FHWA,  FRA  and  Coast  Guard) 
generally  have  used  0.04  as  the 
prohibited  concentration. 

In  its  most  recent  edition  of  "Fatality 
Facts,"  the  Insurance  Institute  for 
Highway  Safety  notes  that  'even  at 
BACs  as  low  as  0.02%,  alcohol  affects 
driving  ability  and  crash  likelihood.  The 
probability  of  a  crash  begins  to  increase 
significantly  at  0.05%  BAC  and  climbs 
rapidly  after  about  0.08%.  For  drivers 
with  BACs  above  0.15%  on  weekend 
nights,  the  likelihood  of  being  killed  in 
a  single-vehicle  crash  is  more  than  380 
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times  hi^er  than  it  is  for  nondrinking 

drivers." 

The  Alcohol  Problem — Generally 

The  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA) 
reported  in  1987  that  two  of  every  three 
adults  in  the  United  States  drink,  but  10 
percent  of  those  drinkers  consume  half 
of  the  nation's  beer,  wine  and  liquor. 
The  National  Institute  on  Drug  Abuse 
(NIDA)  reported  that  an  estimated  17 
million  U.S.  adults  are  alcoholics, 
which  is  about  six  times  higher  than  the 
number  of  cocaine  users.  (NIDA  study, 
1989).  While  it  is  difficult  to  estimate 
the  precise  cost  to  society  from  alcohol 
misuse,  there  is  no  doubt  that  the  cost 
is  enormous.  The  potential  effects  of 
alcohol  misuse  are  substantial  in  terms 
of  lives  lost,  personal  injuries,  property 
damage,  business  losses  (lost 
productivity,  absenteeism,  increased 
health  care  costs,  etc.)  and 
environmental  damage. 

According  to  a  Research  Triangle 
Institute  study  performed  for  the 
Department  of  Health  and  Human 
Services,  the  overall  economic  cost  to 
American  society  from  alcohol  misuse 
was  S89.5  billion  in  1980.  This  amount 
represents  direct  costs,  such  as  medical 
treatment,  and  indirect  costs,  such  as 
lost  wages  and  reduced  productivity.  In 
1987,  the  NIAAA  estimated  the 
economic  costs  to  society  of  alcohol 
misuse  to  be  nearly  $117  billion  a  year, 
including  S18  billion  from  premature 
deaths.  $66  billion  in  lost  productivity, 
and  $13  billidn  for  rehabilitation. 
Assuming  the  base  numbers  are  still  the 
same,  inflation  presumably  has 
increased  the  cost  in  current  dollars. 

The  National  Academy  of  Sciences 
(NAS)  recently  released  a  study  of  drug 
use  in  the  American  workforce.  The 
study  reviewed  the  existing  research 
literature  on  (1)  the  effects  of  drug  and 
alo^oi  use  on  workplace  performance 
and  productivity,  (2)  the  effectiveness  of 
workplace  interventions,  and  (3)  the 
scope  of  alcohol  and  other  drug  use.  The 
study  concluded  that  more 
epidemiological  and  longitudinal 
research  is  needed  and  that  the  current 
research  literature  does  not  provide 
definitive  conclusions  about  the  scope 
of  use,  the  specific  effects  of  drug  and 
alcohol  use  on  work  performance  tasks, 
and  the  effectiveness  of  workplace 
interventions  such  as  dnig  and  alcohol 
testing  and  employee  assistance 
programs.  We  believe  that  the  existing 
research  literature  supports  the  actions 
that  we  are  taking  here  and  that  data 
gathered  as  a  resuft  of  these  rules  v^ 
provide  useful  additional  information 
concerning  these  issues. 


National  Health  Care  Reform 

Secretary  of  Transportation  Federico 
Pena  recently  set  a  goal  of  reducing 
alcohol-related  highway  fatalities  from 
45  percent  to  43  percent  of  total 
highway  fatalities  by  1997.  He  noted 
that  alcohol-related  traffic  fatalities 
decreased  by  20  percent  between  1990 
and  1992  due  to  increased  alcohol 
awareness  among  teenagers  and  tougher 
enforcement  measures  that  reduced 
impaired  driving  by  repeat  offenders. 
Motor  vehicle  accidents  are  a  major 
health  problem.  They  are  the  primary 
cause  of  death  for  the  American 
population  between  5  and  34  years  of 
age,  and  account  for  half  the  total  of 
injury  deaths.  More  people  are  injured 
or  die  in  motor  vehicle-related  accidents 
eadi  year  than  from  heart  disease, 
cancer,  and  stnrices  combined.  Alcohol 
involvement  is  the  single  largest  factor 
in  motor  vehicle  deaths  and  injuries, 
which  as  a  whole  cost  the  nation  $14 
billion  in  health  care  costs  each  year; 
any  reduction  in  impaired  driving 
would  directly  contribute  to  reducing 
health  care  and  other  economic  costs. 
The  Department  estimates  that  reduang 
highway  alcohol-related  fatalities  to  43 
percent  of  total  fatalities  and  reducing 
related  injuries  by  a  proportionate 
amount  would  save  1.200  lives  annually 
and  save  U.S.  taxpayers  $282  million  in 
health  care  costs  annually.  Obviously, 
reducing  alcohol-related  fstalities  and 
injuries  in  other  transportation 
industries  would  further  reduce  these 
costs. 

The  measures  contained  in  these  rules 
and  the  Department's  partnership  with 
industry  and  State  and  local 
governments  to  educate  the  public  about 
impaired  driving  are  part  of  a  broad 
Department  effort  to  reduce  accidents 
and  injuries  resulting  ftom  alcohol 
misuse  in  eadi  of  the  transportation 
industries,  which  will,  in  turn,  reduce 
health  care  costs  under  President 
Clinton's  health  care  reform  initiative. 
Increased  detection  of  alcohol  misusers 
and  their  diversion  into  the  health  care 
system  could  increase  health  care  costs 
in  the  short  term,  since  individuals  with 
serious  alcohol  problems  tend  to  neglect 
health  care  until  intervention.  This 
increase  would  be  mitigated  to  a  certain 
extent  by  a  decrease  in  alcohol-related 
absenteeism.  However,  long  term  health 
care  costs  should  decrease  because  early 
intervention  prevents  more  serious  and 
more  costly  health  problems  later. 

Alcohof  Misuse  in  the  Transportation 
Industry 

General 

The  Department's  previous  alcohol 
misuse  prex^ention  efforts  have 


developed  unevenly  and  vary  across  the 
transportation  industries.  The  existing 
OA  rules  focus  on  alcohol  in  teims  of: 
Its  effect  on  an  individual's  medical 
qualifications:  prohibitions  e^ainst  on- 
duty  use;  operating  while  under  the 
influence:  use  during  defined  pre-duty 
p>eriods;  and  sanctions  for  violations  of 
the  Federal  regtilatory  scheme,  as  well 
as  sanctions  tar  violations  of  State 
alcohol  laws.  Alcohol  testing,  with 
limited  exceptions,  has  been  left  to  State 
enforcement.  (Current  FRA  rules  require 
post-accident  and  authorize  reasonable 
cause  testing.  The  FAA  requires 
crewmembers  to  submit  to  tests  upon 
request  by  State  and  local  officials  and 
to  furnish  the  results  to  the 
Administrator.  The  Coast  Guard  also  has 
existing  requirements  concerning 
alcohol  misuse,  including  some  testing.) 
Each  of  the  following  sections  briefly 
describes  the  existing  OA  rules  on 
alcohol  and  contains  available 
Departmental  data  on  the  alcohol 
problem  in  each  segment  of  the 
transportation  industry. 

Aviation 

The  current  FAA  regulations  prohibit 
a  person  from  acting  or  attempting  to  act 
as  an  aircraft  crewmember  if  he  or  she 
is  under  the  influence  of  alcohol,  has 
consumed  any  alcoholic  beverage 
within  the  prior  8  hours,  or  has  an 
alcohol  concentration  of  0.04  or  greater. 
The  FAA  may  medically  disqualify  a 
pilot  with  a  history  of  drug  dependence, 
alcoholism,  or  mental  problems. 

In  1987,  the  Department's  Inspector 
General  checked  the  National  Driver 
Register  (NDR)  against  records  in  the 
Florida  Departn>cn(  of  Motor  Vehicles:  it 
found  that  nearly  6.000  FAA-certified 
pilots  in  Florida  had  been  convicted  of 
drunk-driving  offenses.  Recent 
legislation  allowed  FAA  and  the  rail 
industry  to  use  the  NDR  to  locate  and 
review  individual  driving  records  to 
screen  qualifications  of  airline  pilots 
and  locomotive  engineers.  The  FAA  was 
unaware  of  these  DUI  convictions 
because  the  pilots  had  not  reported 
them  to  the  FAA  as  required.  The  FAA 
then  issued  a  DUI  enforcement  policy 
and  a  gile  that  includes,  among  other 
matters,  a  process  for  examining  driving 
records.  Pilots  Mith  2  or  more  drug- or 
alcohol-related  driving  offenses  within  3 
years  are  subject  to  FAA  certificate 
revocation  action. 

In  1991.  the  FAA  began  checking  the 
NDR  to  identify  pilot  certificate  holders 
who  had  drunk-driving  convictions.  Of 
pilots  seeking  medical  recertification 
during  the  period  May  1991  through 
May  1993.  S.79  percent  had  at  least  one 
DWI  conviction  reported.  The  total 
number  of  pilots  (for  scheduled  and 


non-scheduled  airlines)  who  had  one  or 
more  DWI's  was  4,386.  or  6.4  percent. 
There  is  no  research  that  directly  links 
impaired  driving  behavior  to 
commercial  aviation  performance; 
however,  impaired  driving  behavior  is 
often  associated  with  alcohol  abuse  and/ 
or  alcoholism. 

There  has  never  been  an  accident 
involving  a  large  U.S.  passenger  airline 
in  which  the  probable  cause  was 
attributed  to  alcohol  use.  However,  in 
1990,  three  Northwest  Airlines  pilots 
were  convicted  of  flying  while 
intoxicated  between  Fargo,  ND,  and 
Minneapolis.  MN.  Two  hours  after  the 
flight  ended,  the  crew  captain's  alcohol 
concentration  was  found  to  be  0.13;  he 
testified  that  he  drank  20  rum  and  cokes 
the  night  before  the  6  a.m.  flight. 
Starting  in  the  early  1970's,  the  Air  Line 
Pilots  Association  and  the  major 
airlines,  in  cooperation  with  the  FAA, 
developed  a  program  to  identify 
alcoholic  pilots,  so  that  they  could  be 
treated  and,  as  appropriate,  returned  to 
duty.  More  than  1.500  pilots  have  been 
through  this  program,  with  a  relapse 
rate  of  approximately  10  percent.  Since 
the  program  provides  for  stringent 
surveillance  of  treated  pilots,  there  has 
been  no  compromise  of  safety. 
Nevertheless,  the  existence  of  such  an 
extensive  program  and  the  occurrence  of 
the  Northwest  pilots  incident 
demonstrate  that  the  air  carrier  industry 
is  not  immune  to  the  problem  of  alcohol 
misuse. 

The  National  Transportation  Safety 
Board  (NTSB)  has  collected  the 
following  data  concerning  the 
relationship  between  alcohol  and 
aviation  accidents:  From  1975  through 
1986,  eleven  part  135  carriers  (all  except 
one  were  commercial  air  taxi  cargo 
planes;  the  exception  was  a  non- 
scheduled  charter  carrier  with  a  foreign 
crew)  were  involved  in  accidents  in 
which  alcohol  was  determined  to  be  a 
factor.  As  noted  above,  there  have  been 
no  part  121  or  part  135  (large  or  air  taxi/ 
commuter  air  carrier)  accidents  in 
which  alcohol  has  been  determined  to 
be  a  cause. 

Virtually  all  commenters  to  the  FAA 
docket  claimed  that,  in  light  of  the 
current  financial  state  of  the  airline 
industry.  DOT  should  not  mandate  an 
overzealous  random  alcohol  testing 
program  that  is  not  statistically  justified. 
As  we  noted  above,  we  are  constrained 
by  the  requirements  of  the  Act.  To  the 
extent  possible,  we  have  tried  to  provide 
flexibility  to  employers  that  will  enable 
them  to  make  cost-conscious  decisions 
for  their  specific  circumstances.  With 
respect  to  our  lack  of  data,  it  is  difficuh 
to  know  whether  the  lack  of  a  large  U.S. 
passenger  aircraft  accident  caused  by 


ilcohol  is  due  to  the  fact  that  it  has 
leverhappened  or  because  we  have  no 
squired  testing  and  could  not 
letermine  that  alcohol  was  involved. 

^otor  Carriers 

Currently,  drivers  fo\md  to  be  under 
he  influence  of  alcohol  or  drugs  are 
Clisqualified  from  operating  a 
':ommercial  motor  vehicle  (CMV). 
'HWA  regulations  prohibit  the  use  of 
ilcoholic  beverages  within  four  hours  of 
eporting  to  work  and  also  prohibit  a 
( iriver  from  driving  while  having  any 
:  neasurable  alcohol  concentration  or  any 
letected  presence  of  alcohol  in  his  or 
ler  system.  This  effectively  amounts  to 
i  I  zero  alcohol  limitation  for  CMV 
perators.  In  addition,  a  driver  will  not 
e  considered  physically  qualified  to 
rive  a  motor  vehicle  if,  among  other 
tiings,  the  driver  has  no  current  clinical 
iagnosis  of  alcoholism. 
Accident  statistics  indicate  that  nearly 
alf  of  the  fatally  injured 
lonconunerdal  motor  vehicle  drivers 
lad  a  measurable  amount  of  alcohol  in 
leir  blood  (usually  0.10  or  more) 
lompared  with  about  15  percent  of 
itally  injured  drivers  of  medium  and 
leavy  trucks.  Moreover,  as  the  chart 
»elow  indicates,  for  those  truck  drivers 
ho  had  been  drinking  before  an 
Occident,  the  highest  accident  rate  was 
imong  those  consuiming  the  most 
ilcohol.  Drivers  of  heavy  and  medium 
■licks  with  measurable  alcohol 
aoncentrations  are  involved  in  about 
■  50  fatal  crashes  annually,  along  with 
i  nother  7,700  crashes  resulting  in 
ersonal  injuries  and  4,750  crashes 
ivolving  only  property  damage  (Zero 
ilcohol,  1987). 
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21 

(Zero  Alcohol.   1987)   (PARS  data  tapes 
1  »2-1985)  (AC  means  alcohol  concentration) 

In  1990,  the  NTSB  published  the 
r  jsults  of  a  study  of  alcohol  (and  other 
c  rugs)  used  by  CMV  operators  in  fatal- 
t  )-the-driver.  heavy  truck  accidents. 
'  hirteen  percent  of  the  fatally  injured 
c  rivers  tested  positive  for  alcohol. 
(  Vnother  v20  percent  of  the  drivers  tested 
f  ositive  for  other  drugs.)  We  also  know 
t  lat  the  cost  of  accidents  to  employers 
ii  substantial,  over  and  above  the  lives 


lost,  whether  CMV  accidents  are  caused 
by  alcohol  or  something  else.  The 
National  Safety  Council  estimates  that 
an  on-the-job  accident  is  four  times 
more  costly  than  one  that  occurs  in  a 
personal  vehicle,  with  an  average  cost  to 
employers  of  $168,000  for  a  fatal 
accident  and  $6,900  for  a  non-fatal 
accident.  The  impact  of  on-the-job 
accidents  caused  by  alcohol  on 
employer  costs  is  quite  significant. 

FHWA  Pilot  Project.  The  Act  required 
the  Secretary  of  Transportation  to 
conduct  a  pilot  program  for  the  purpose 
of  testing  drivers  on  a  random  basis  to 
determine  if  a  driver  has  used  alcohol 
or  a  controlled  substance  in  violation  of 
law  or  federal  regulation.  The  pilot 
testing  program  was  administered  as 
part  of  the  FHWA's  Motor  Carrier  Safety 
Assistance  Pro-am  (MCSAP)  and 
implemented  in  four  States  for  a  period 
of  one  year.  At  the  completion  of  the 
pilot  program,  the  Department  will  issue 
a  report  of  the  program,  including 
recommendations  concerning  the 
desirability  and  implementation  of  a 
MCSAP-administered  random  testing 
program.  FHWA  began  the 
implementation  of  the  required  pilot 
project  in  Fiscal  Year  1993  (October  1. 
1993-September  30. 1994).  (N.B.:  the 
Fiscal  Year  for  the  Federal  government 
may  differ  from  that  used  by  other 
entities.)  Preliminary  data  from  the  pilot 
program  show  88  breath  test  results  of 
0.02  alcohol  concentration  or  greater  out 
of  43,170  tests  conducted  (0.2  percent). 
However,  in  two  States  (Minnesota  and 
New  Jersey)  submitting  to  the  breath  test 
was  voluntary  and  from  5  to  10  percent 
of  drivers  randomly  selected  declined  to 
take  a  breath  test. 

Rail 

Current  FRA  regulations  prohibit  on- 
the-job  use  of,  possession  of,  or 
impairment  by,  alcohol,  or  having  an 
alcohol  concentration  of  0.04  or  more, 
for  employees  covered  by  the  Hours  of 
Service  Act.  Workers  who  report  for 
duty  under  the  influence  can  be 
identified,  removed  from  the  workplace, 
and  referred  for  assistance  under 
Operation  RedBlock  or  other  similar 
peer  prevention  substance  abuse 
programs  operated  by  the  railroad 
industry.  The  covered  employee  can  be 
referred  for  assistance  by  a  peer,  a 
supervisor  or  himself/herself. 

As  part  of  the  post -accident  testing 
conducted  under  its  current  rules,  FRA 
has  gathered  the  following  data.  From 
February  1986,  when  mandatory  FRA 
post-accident  blood  testing  for  alcohol 
began,  through  December  1992,  23 
employees  tested  positive  for  alcohol 
(0.5  percent  of  employees  tested). 
However,  the  number  of  positive 
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findings  has  declined  from  6  (1.0 
percent  of  all  persons  tested)  in  1989,  to 
1  (0.3  percent  of  all  persons  tested)  in 
1992.  Since  1986.  alcohol  appears  to 
have  played  a  causal  role  in  11 
accidents/incidents  involving  four 
deaths,  three  injuries,  and  property 
damage  in  excess  of  $3.3  million.  In 
one,  the  engineer  tested  positive  at  an 
alcohol  concentration  of  0.16,  and 
alcohol  was  found  by  the  NTSB  to  be  a 
contributing  factor  to  the  accident.  The 
incident  caused  $1.58  miUion  damage 
and  the  death  of  the  engineer.  In  another 
accident,  eight  injuries  and  $194,000  in 
damages  resulted,  and  a  dispatcher 
tested  positive  at  0.15  alcohol 
concentration.  In  a  1990  accident,  an 
engineer  tested  positive  with  an  alcohol 
concentration  of  0.05  after  his  train 
passed  a  stop  signal  and  collided  with 
another  train,  resulting  in  one  injury 
and  nearly  $500,000  in  property 
damage.  In  1991,  two  brakemen  were 
killed,  one  by  a  train  when  struck 
during  a  switching  operation  and  the 
other  when  he  fell  from  the  side  of  a 
train.  Post-mortem  toxicology  revealed 
alcohol  concentrations  of  0.04  and  0.08, 
respectively. 

Reasonable  cause  breath  testing  under 
the  FRA  program  or  pursuant  to  railroad 
authority  (triggered  by  rule  violations, 
less  serious  accidents  and  injuries,  or 
reasonable  suspicion)  has  produced  the 
following  results:  11  of  348  persons  so 
identified  tested  positive  in  1986  (3.2 
percent);  24  of  593  tested  positive  in 
1987  (4.0  percent);  46  of  1005  tested 
positive  in  1988  (4.6  percent);  31  of  973 
tested  positive  in  1989  (3.2  percent);  32 
of  2662  tested  positive  in  1990  (1.2 
percent);  37  of  2798  tested  positive  in 
1991  (1.32  percent);  and  30  of  2850 
tested  positive  in  1992  (1.2  percent). 
FRA  regulations  define  a  "positive" 
breath  test  as  one  indicating  an  alcohol 
concentration  of  0.02  or  above.  The 
significance  of  these  results  with  respect 
to  measuring  prevalence  in  the 
population  is  difficult  to  determine.  It 
should  be  expected  that  a  higher 
percentage  of  reasonable  suspicion  tests 
will  be  positive,  since  prohibited  use  or 
impairment  had  already  been  identified 
or  suspected. 

Transit 

FTA  does  not  have  any  existing 
regulations  concerning  alcohol.  Its 
primary  mission  is  to  provide  grants  for 
the  financing  and  improvement  of 
transportation  systems.  Many  of  FTA's 
grantees,  however,  are  subject  to  other 
Federal  requirements  on  alcohol  use. 
All  commuter  rail  operations  funded  by 
FTA.  for  example,  are  subject  to  FRA 
regulations.  Ferry  operations  that 
receive  FTA  funds  are  subject  to  USCG 


safety,  drug  and  alcohol  regulations,  as 
well  as  the  FTA  drug  and  alcohol  testing 
rules  published  today. 

The  need  for  alcohol  testing  of  transit 
employees  was  highlighted  by  a 
December  28. 1990.  accident  in  Boston. 
Massachusetts,  where  a  transit  operator, 
with  an  alcohol  concentration  above 
0.10.  crashed  a  trolley  car.  injuring  33 
people.  In  addition,  the  Senate 
Committee  on  Commerce.  Science,  and 
Transportation's  report  on  S.  676.  No. 
102-54  (May  2. 1991),  noted  that,  in 
Philadelphia  alone,  transit  operators 
have  tested  positive  for  drug  or  alcohol 
use  in  six  major  accidents  Imtween  1986 
and  1990.  involving  at  least  183  injuries 
and  three  deaths.  (Separate  figures  for 
drug  and  alcohol  involvement  were  not 
provided.)  On  August  28, 1991,  a  New 
York  City  Transit  Authority  motorman 
later  foimd  to  have  an  alcohol 
concentration  of  0.21  crashed  a  subway 
train  resulting  in  5  deaths  and  171 
injuries;  this  accident  led  to  the  prompt 
passage  of  the  Act.  Following  issuance 
of  the  1988  FTA  anti-drug  rulemaking, 
some  industry  members  indicated  that 
alcohol  is  a  more  serious  problem  than 
drugs. 

An  FTA  document  entitled. 
"Substance  Abuse  in  the  Transit 
Industry."  November  1991.  was  based 
upon  a  transit  agency  survey  and  an 
employee  survey.  It  revealed  that 
responding  transit  managers  perceived 
alcohol  as  the  major  substance  of  misuse 
and  that  58  percent  of  the  transit 
systems  test  for  alcohol.  Employee 
knowledge  of  coworker  alcohol  misuse 
was  extensive;  about  70  percent  of 
employees  surveyed  had  some 
knowledge,  either  through  hearsay  or  by 
direct  observation,  of  alcohol 
impairment  of  colleagues  in  the 
workplace  during  the  previous  year. 
About  six  percent  of  the  safety-sensitive 
employees  reported  alcohol  use  during 
or  just  before  duty.  Another  15  percent 
of  the  safety-sensitive  employees 
reported  less  ft^quent  alcohol 
consumption,  but  at  a  nearly  similar 
volume  as  those  employees  noted  above. 
When  comparing  these  data  with  those 
contained  in  the  "National  Household 
Survey  on  Drug  Abuse:  Population 
Estimates  1988"  and  the  comparable 
1990  NIDA  survey,  it  appears  that 
reported  alcohol  use  in  the  transit 
industry  is  slightly  lower  than  that 
reported  for  the  general  population. 

Pipeline 

RSPA  has  no  specific  regulations  on 
alcohol.  It  does  have  a  geileral 
regulation  on  health  of  pipeline  workers 
at  liquefied  natural  gas  plants.  Pipeline 
operators  must  look  for  any  physical 
condition  that  would  impair 


performance,  including  any  observable 
disorder  or  condition  that  is 
discoverable  by  a  professional 
examination. 

We  have  no  specific  data  on  alcohol- 
related  accidents  or  lost  productivity 
data  in  this  area;  however,  a  numbw  of 
the  commenters  in  the  anti-drug 
rulemaking  seemed  to  believe  that 
alcohol  is  a  more  pervasive  problem 
than  drugs  in  the  pipeline  industry.  We 
also  are  aware  that  many  companies  in 
the  pipeline  industry  are  known  to  have 
alcohol  prevention  programs.  We  do  not 
have  statistics  or  data  on  the  prevalence 
of  the  problem  in  the  industry,  but  we 
cannot  assmne  that  pipeline  workers  are 
immune  bom  the  problem  and  must  err 
on  the  side  of  safety.  The  largest  single 
cause  of  pipeline  accidents  is 
excavation  damage  by  people  digging 
into  pipelines  (people  not  regulated  by 
KoPA), 

Legal  Authority/Issues 

Background 

The  following  legal  analysis  was 
included  in  the  common  preamble  to 
the  proposed  DOT  alcohol  testing  rules 
published  in  the  Federal  Register  of 
December  15. 1992.  (See  57  FR  59389- 
59391)  and  is  republished  with  this 
document  for  ease  of  reference.  Since 
that  time,  there  have  been  no  significant 
case  law  developments  to  raise  any 
doubts  concerning  the  Department's 
stated  belief  that  existing  legal 
precedents  support  this  rulemaking.  To 
the  contrary,  the  case  law  addressing  the 
constitutionality  of  alcohol  and  drug 
testing  is  even  more  settled.  Of 
particular  note  in  this  regard  is  a  recent 
Federal  district  court  ruling  that  random 
testing  of  commercial  motor  vehicle 
operators  for  alcohol  and  controlled 
substances  piirsuant  to  a  one-year  pilot 
study  in  four  States,  as  mandated  by 
section  5(b)  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  Pub.  L.  102-143.  title  V,  codified 
at  49  U.S.C.  app.  2717  note,  comports 
with  the  Fourth  Amendment  of  the  U.S. 
Constitution  and  is  not  an  unreasonable 
search  and  seizure.  Owner-Operator 
Independent  Drivers  Association,  Inc.  v. 
Pena.  Nti.  93-1427.  U.S.  District  Court 
for  the  District  of  Columbia,  November 
1, 1993. 

General 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  is  a  direct 
statutory  mandate  for  alcohol  testing  in 
the  aviation,  motor  carrier,  rail,  and 
transit  industries.  In  addition  to  this 
authority,  the  general  safety  authority 
relied  on  for  issuing  the  drug  testing 
rules  described  above  al.so  provides  a 
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basis  for  issuing  alcohol  misuse 
prevention  rules  by  FAA,  FHWA,  ERA, 
and  RSPA.  Although  the  existing  case 
law  addressing  the  constitutionality  of 
employee  akt^l  testing  programs 
remains  more  sparse  than  that  for  drug 
testing,  the  existing  legal  precedents 
support  this  rulemaiung  effort  to  require 
alcohol  testing  in  the  r^ulated 
transportation  industries. 

Consistent  with  court  findings  in  the 
area  of  government-mandated  drug 
testing  of  employees,  alcohol  testing 
mandated  by  the  government  is 
considered  a  search  within  the  meaning 
of  the  Fourth  Amendment  to  the  U.S. 
Constitution.  See.  Schmerber  v. 
California,  384  U.S.  757.  767-768  (1966) 
("compelled  intrusions  into  the  boidy  for 
blood  to  be  analyzed  for  alcohol 
content"  must  be  considered  a  Fourth 
Amendment  search);  Skinner  v.  Railway 
Labor  Executives' Association,  489  U.S. 
616-617  (1989)  ("Subjecting  a  person  to 
a  breathalyzer  test,  which  generally 
requires  the  production  of  alveolar  or 
'deep  lung'  breath  for  chemical  analysis 
•  *  •  implicates  •  •  •  concerns  about 
bodily  integrity  and,  like  the  blood- 
alcohol  test  •  •   •  considered  in 
Schmerber,  should  also  be  deemed  a 
search.") 

In  deciding  whether  a  particular 
search  comports  with  Fourth 
Amendment  protections,  courts  must 
determine  that  under  all  the  particular 
circumstances  the  search  itself  is 
"reasonable."  As  the  leading  case  on 
bodily  fluid  testing,  SJkinner,  makes 
clear,  issuance  of  a  warrant  or  the 
existence  of  probeble  cause  or 
individualized  suspicion  is  not  a 
minimum  essential  requirement  in 
establishing  the  reasonableness  of  a 
search  under  an  administrative  testing 
program. 

In  Skinner,  the  Supreme  Court  upheld 
regulations  issued  by  the  Fedn^l 
Railroad  Administration  governing  drug 
and  alcohol  post-accident  and 
reasonable  cause  testing  of  railroad 
employees  (49  CFR  part  219).  The  Court 
concluded  that  the  testing  procedures 
and  methods  of  procuring  blood,  breath, 
or  urine  for  testing  as  set  forth  in 
subparts  C  and  D  of  the  FRA  regulations 
"pose  only  limited  threats  to  the 
justifiable  expectations  of  privacy  of 
covered  employees."  489  U.S.  at  628.  In 
specifically  focusing  on  the  privacy 
implications  of  breath  alcohol  tests,  the 
Court  also  pointed  out  that: 

the  breath  tests  authorized  by  subpart  D  of 
the  regulations  (testing  for  reasonable  cause) 
are  even  less  intrusive  than  the  blood  tests 
prescribed  by  subpart  C  (post-accident 
toxicoiogicai  testing).  Unlike  blood  tests, 
breath  tests  do  not  require  pierdng  the  skin 
and  may  be  conducted  safely  outside  a 


I  ospital  environment  and  with  a  minimum 
c  f  iiic(Hivenienc8  or  embeirassnieDL  Further, 
t  reath  tests  reveal  the  level  of  alcohol  in  an 
e  fnployae's  bloodstream  and  nothing  more. 
I  ike  the  blood-testing  procedures  mandated 
b  y  Subpart  C,  which  can  be  used  only  to 
a  icertain  the  presence  of  alcohol  or 
c  introiled  substances  In  the  bloodstream, 
b  reath  tests  reveal  no  other  facts  In  which  the 
e  nployee  has  a  substantial  privacy  interest. 

*  *  *  In  all  the  circumstances,  we  cannot 

c  include  that  the  administration  of  a  breath 
ti  st  implicates  significant  privacy  c»ncems. 
/  I.  at  625-626. 

While  the  Cotirt  indicated  that  the 
c  illection  of  urine  samples  requires 
e  nployees  "to  perform  an  excretory 
f  motion  traditionally  shielded  by  great 
p  rivacy,  (thus)  rais{ing]  concerns  not 
ii  nplicated  by  blood  or  breath  tests!.)"  it 
p  Dinted  out  that  the  FRA  collection 
p  rocedures  significantly  reduced  the 
d  sgree  of  personal  privacy  intrusion.  Id. 
a  626.  The  Court  also  examined  the 
0  /erall  privacy  expectations  of  covered 
r  ilroad  woricers  subject  to  the  FRA 
ti  sting  requirements.  It  concluded  that 
tl  lese  expectations  "are  diminished  by 
n  ason  of  ['covered  employees'] 
p  uticipation  in  an  industry  that  is 
n  gulated  pervasively  to  ensure  safety 

•  *  *"/d.at627. 

iBy  contrast,  the  Court  found  that  the 
vemment's  interests  in  seeking  to 
termine  the  cause  of  an  accident  or 
ii  ddent,  deterring  alcohol  and  illegal 
d  Tig  use  by  rail  employees,  and 
a  feguarding  the  general  public  are 
c  impelling.  Under  these  circuj&stances. 
tl  e  Court  held  that  alcohol  and  drug 
t(  sting  pursuant  to  the  FRA  regulations 
aj  e  reasonable  within  the  meaning  of 
tl  e  Fourth  Amendment.  Also,  the  Court 
f(  und  that  the  government's 
ji  stification  in  testing  for  misuse  of 
a  cohol — a  legal  substance — was 
ei  ititled  to  no  less  weight  than  its 
ji  stification  for  testing  for  drugs,  the 
p  >ssession  of  which  is  unlawhil.  Thus. 
ai  the  Court  pointed  out.  the  FRA- 
p  escribed  toxicoiogicai  tests  were  not 
d  !signed  "to  assist  in  the  prosecution  of 
ei  [ipToyees,  but  rather  to  prevent 
a<  cidents  and  casualties  in  railroad 
0  aerations  that  result  from  impairment 
o  employees  by  alcohol  or  drugs."  Id. 
al  621-622,  633  (quoting  FRA 
n  gulations  at  49  CFR  219.1(a)). 

JThe  alcohol  testing  requirements  for 
tr  insportation  industry  workers 
pi  iblished  by  each  of  the  OAs  in  today's 
F(  deral  Register  are  consistent  with  the 
C  mrt's  views  in  Skinner.  Given  the 
0^  erwbelming  public  safiety 
o  nsiderations  Associated  with  alcohol 
tc  (ting  programs  and  the  limited  degree 
0  intnision  into  individtial  privacy 
in  terests  engendered  by  the  tests,  the 
re  :}uired  testing  programs  would  be 


constitutionally  permissible  under  the 
Fourth  Amendment. 

Also,  the  requirement  that  an 
employer  perform  random  alcohol 
testing  that  is  performance-related,  i.e.. 
related  closely  in  time  to  an  employee's 
actual  performance  of  safiety-related 
duties,  further  demonstrates  the 
reasonableness  of  the  rules  for  Fourth 
Amendment  purposes  by  ensuring  that 
testing  for  misuse  of  alcohol  is  clearly 
related  to  the  employee's  performance 
of  these  duties.  With  respect  to  use  of 
particular  testing  devices  or  methods, 
we  note  that,  as  a  number  of  courts  have 
pointed  out.  the  reasonableness  of  a 
testing  program  does  not  necessarily 
turn  on  the  existence  of  other 
alternatives  that  might  be  less  intrusive. 
See  American  Federation  of 
Government  Employees  v.  Skinner,  885 
F.2d  884,  897  (1989).  cert,  denied.  495   . 
U.S.  923-924  (1990).       • 

The  lack  of  a  demonstrated  substance 
abuse  problem  among  the  workforce  in 
a  particular  industry  should  not.  of 
itself,  pose  insurmoimtable 
constitutional  impediments  to  a  testing 
program  for  that  workforce.  This  point 
was  made  clear  by  the  Supreme  Court 
in  National  Treasury  Employees  Union 
v.  Von  Raab.  489  U.S.  656,  674-675 
(1989).  which  was  decided  the  same  day 
as  Skinner.  In  Von  Haab,  the  Court 
upheld  urinalysis  testing  for  illegal 
drugs  of  U.S.  Customs  Service 
employees  slated  for  promotions  into 
positions  that  involved  either 
interdicting  illegal  drugs  or  carrying  a 
firearm.  Despite  the  Commissioner  of 
Customs'  stated  belief  that  "Customs  is 
largely  drug-free,"  the  Court  concluded 
that  there  was  little  reason  to  suspect 
that  the  Customs  Service  was  "immune" 
from  society's  pervasive  drug  abuse 
problem  and  held  that  the  testing 
program  was  constitutionally  defensible 
as  a  means  to  ensure  that  employees 
promoted  to  these  sensitive  positions 
are  drug-free.  Id.,  at  660. 674.  It  stated 
that  the  government  does  not  have  to 
first  establish  that  a  specific  industry 
has  a  problem.  ("It  is  sufficient  that  the 
government  have  a  compelling  interest 
in  preventing  an  otherwise  pervasive 
societal  problem  from  spreading 
through  the  particular  context.")  Id. 
note  3  at  675. 

Skinner  and  Von  Raab  established  the 
analytical  framework  for  courts  to 
resolve  constitutional  challenges  to 
various  employee  substance  abuse 
testing  programs.  Not  surprisingly, 
Federal  courts  reviewing  anti-dirug 
abuse  regulations  issued  by  the 
Department  have  relied  extensively  on 
these  two  decisions  in  upholding  drug 
testing  of  safety-  and  security-sensitive 
workers  in  industries  regulated  by  the 
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Department.  See,  Bluestein  v.  Skinner, 
908  F.2d  451  (9th  Qr.  1990).  cert, 
denied.  111  S.Q.  954  (1991)  (upholding 
constitutionality  of  Federal  Aviation 
Administration  regulations  requiring 
random  drug  testing  of  flightcrew 
members,  maintenance  personnel,  and 
other  categories  of  employees  in  the 
commercial  aviation  industry); 
International  Brotherhood  of  Teamsters 
V.  Department  of  Transportation,  932 
F.2d  1292  (9th  Cir.  1991)  (upholding 
constitutionality  of  Federal  Highway 
Admiiystration  regulations  requiring 
random,  biennial,  pre-employment  and 
post-accident  drug  testing  of 
commercial  motor  vehicle  drivers 
operating  in  interstate  commerce): 
Bailway  Labor  Executives'  Association 
V.  Skinner.  934  F.2d  1096  (9th  Cir.  1991) 
(upholding  constitutionality  of  Federal 
Railroad  Administration's  regulations 
requiring  random  drug  testing  of 
railroad  workers  in  safety-sensitive 
positions):  International  Brotherhood  of 
Electrical  Workers  v.  Skinner,  913  F.2d 
1454  (9th  Cir.  1990),  and  United 
Steelworkers  of  America  v.  Skinner.  768 
F.  Supp-30  (D.  RI  1991)(upholding 
constitutionality  of  Research  and 
Special  Programs  Administration's 
regulations  requiring  random,  pre- 
employment,  and  post-accident  drug 
testing  of  safety-sensitive  employees 
engaged  in  natural  gas,  liquefied  natural 
gas,  and  hazardous  liquid  pipeline 
operations.)  See  also,  Transportation 
Institute  v.  Coast  Guard,  727  F.  Supp. 
648  (D.D.C.  1989)  (upholding 
constitutionaUty  of  Coast  Guard 
regulations  requiring  pre-employment, 
periodic,  post-casualty,  and  reasonable 
cause  drug  testing  for  merchant  marine 
personnel;  however,  regulations 
requiring  random  drug  testing  of  all 
vessel  crewrmembers  were  found  to 
violate  the  Fourth  Amendment  because 
the  safety-sensitive  duties  performed  by 
this  entire  class  of  employees  was  not 
evident.  Although  the  court  noted  that 
random  testing  for  employees  could  be 
constitutionally  acceptable,  it  held  that 
the  Coast  Guard  had  not  adequately 
described  the  safety-sensitive  functions 
of  the  covered  employees  to  allow  the 
court  to  establish  the  necessary  nexus. 
The  missing  safety  nexus  was 
established  in  a  subsequent  Coast  Guard 
final  rule  reimplementing  random  drug 
testing).  Even  pre-Sfanner  and  Von 
Raab  court  decisions  addressing  the 
constitutionality  of  various  employee 
alcohol  testing -programs  have 
concluded  that  such  testing  comports 
with  the  Fourth  Amendment.  Thus,  a 
State  regulation  requiring  jockeys  to 
submit  to  mandatory  warrantless  breath 
alcohol  tests  on  each  racing  day  was 


found  to  be  constitutionally  permissible. 
Shoemaker  V.  Handel.  795  F.2d  1136 
(3d  Qr.),  cert,  denied.  479  U.S.  986 
(1986).  Similarly,  alcohol  and  drug 
testing  during  a  pre-employment 
physical  examination,  work-related 
examination,  return  to  work  after 
unscheduled  absence,  or  on  the  basis  of 
reasonable  suspicion  or  involvement  in 
an  accident  or  incident  was  upheld  in 
the  case  of  transit  employees  directly 
involved  in  the  operation,  maintenance, 
and  decisionmaking  of  a  public  transit 
system.  Amalgamated  Transit  Union. 
Local  933  v.  City  of  Oklahoma  City,  710 
F.  Supp.  1321  (W.D.  Okla.  1988). 
Accord.  Amalgamated  Transit  Union. 
Division  1279  v.  Cambria  County 
Transit  Authority.  691  F.  Supp.  898 
(W.D.  Pa.  1988)  (mandatory  drug  and 
alcohol  testing  during  annual  physical 
examination  does  not  violate  Fourth 
Amendment). 

Also,  several  more  recent  Federal 
court  decisions  upheld  employee 
alcohol  testing  in  the  wake  of  Skinner. 
Thus,  in  Transport  Workers  Union. 
Local  234  V.  Southeastern  Pennsylvania 
Transportation  Authority.  863  F.2d  1110 
(3d  Cir.  1988),  vacated  and  remanded, 
492  U.S.  902  (1989).  affd  on  remand 
sub  nam.  United  Transportation  Union 
V.  Southeastern  Pennsylvania 
Transportation  Authority,  884  F.2d  709 
(1989),  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit  upheld,  inter  alia,  random 
breath  testing  of  transit  operating 
employees.  See  also.  Tanks  v.  Greater 
Cleveland  Regional  Transit  Authority, 
930  F.2d  475  (6th  Cir.  1991)  and 
HoUoman  v.  Greater  Cleveland  Regional 
Transit  Authority,  741  F.  Supp.  677 
(N.D.  Ohio  1990),  a^dr930  F.2d  918 
(6th  Cir.  1991)  (upholding  transit 
authority's  drug  and  alcohol  testing 
program  requiring  testing  of  blood, 
saliva,  and  urine  in  the  face  of 
challenges  by  two  bus  drivers  subjected 
to  random,  post-accident,  and  periodic 
testing);  Moxleyv.  Regiohal  Transit 
Services.  722  F.  Supp.  977,  980  (W.D. 
NY  1989)  (upholding  constitutionaHty 
of  transit  authority's  drug  and  alcohol 
testing  program  and  noting  that  "the 
Government's  interest  in  the  efficient 
and  proper  operation  of  the  workplace 
is  at  a  zenith  where  public's  [sic]  lives 
depend  on  the  reliable  and  sober 
performance  of  Government 
employees"). 

Consistent  with  the  Supreme  Court's 
analysis  in  Skinner  and  Von  Raab  and 
lower  court  decisions,  if  the  Congress 
determines  that  there  is  a  need  for 
properly-administered  alcohol  testing  to 
ensure  that  employees  in  transportation 
industries  are  not  adversely  affected  by 
alcohol  while  performing  safety- 
sensitive  functions,  that  need  would 


outweigh  the  privacy  interests  of  these 
employees  and,  thus,  would  ]>e 
constitutionally  permissible. 

The  Americans  with  Disabilities  Act  and 
DOT  Drug  and  Alcohol  Testing 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  (Pub.  L  101-36)  does 
not,  in  any  way,  preclude  or  interfere 
with  employers'  compliance  with  the 
Department's  new  or  existing  drug  and 
alcohol  testing  regulations.  However, 
title  I  of  the  ADA.  which  prohibits 
discrimination  against  a  "qualified 
individual  with  a  disability."  may  affect 
the  personnel  actions  an  employer 
mig^t  wish  to  take  with  respect  to  some 
individuals  who  test  positive  for  alcohol 
or  drugs  or  otherwise  violate  the 
prohibitions  of  the  Department's  drug 
and  alcohol  rules. 

Title  I  covers  employers  who  have 
fifteen  or  more  employees  for  more  than 
20  calendar  weeks  in  a  year  (section 
101(5)(A)).  (Until  July  26, 1994,  only 
employers  with  25  dr  more  such 
employees  are  covered.)  Covered 
employers  may  not  discriminate  against 
a  qualified  individual  with  a  disability 
with  respect  to  applications,  hiring, 
advancement,  discharge,  compensation, 
or  other  terms,  conditions  or  privileges 
of  employment  (section  102(a)). 

Before  discussing  the  effect  title  I  may 
have  on  employer  personnel  actions 
following  a  positive  DOT-mandated 
drug  or  alconol  test  or  other  violations 
of  DOT  drug  and  alcohol  rules,  it  is 
important  to  note  the  specific  ADA 
provisions  that  address  DOT  drug  and 
alcohol  rules.  The  ADA  specifically 
authorizes  employers  covered  by  DOT 
regulations  to  require  their  employees  to 
comply  with  the  standards  established 
in  those  regulations,  including 
complying  with  any  rules  that  apply  to 
employment  in  safety-sensitive 
positions  as  defined  in  the  DOT 
regulations,  (section  104(c)(5)(C)).  By 
authorizing  employers  to  require 
employees  to  comply  with  the  standards 
in  DOT  rules,  this  provision  authorizes 
compliance  not  only  with  testing 
provisions  of  the  rules  but  also  of  other 
drug  and  alcohol-related  provisions  that 
affect  safety-sensitive  employees  (e.g., 
pre-duty  abstinence,  on-the-job  use). 
The  legality  under  the  ADA  of  employer 
compliance  with  DOT  drug  and  alcohol 
requirements  other  than  those 
concerning  testing  is  underlined  by 
several  other  provisions  of  title  I.  An 
employer  may  prohibit  the  use  of  drugs 
and  alcohol  in  the  workplace,  may 
require  that  employees  not  be  under  the 
influence  of  alcohol  or  be  engaging  in 
the  illegal  use  of  drugs  in  the  workplace, 
and  may  require  that  employees 
conform  to  the  requirements  of  the 
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Drug-Free  Workplace  Act  (Pub.  L.  100- 
690.  title  V,  subtitle  D)  (section 
104(cMl-3)). 

Ccmceming  drug  and  alcohol  testing 
and  its  consequences,  the  statute  further 
provides  that  nothing  in  Title  I  shall  be 
construed  to  encourage,  prohibit, 
restrict,  er  authorize  the  otherwise 
lawful  exercise  by  entities  subject  to  the 
jiirisdiction  of  the  Department  of 
Transportation  of  authority  to  (1)  test 
employees  of  such  entities  in,  and 
applicants  for,  positions  involving 
safiaty-sensitive  duties  for  the  illegal  use 
of  drugs  and  for  on-duty  impairment  by 
alcohol;  and  (2)  remove  such  persons 
who  test  positive  for  illegal  use  of  drugs 
and  on  duty-impairment  by  alcohol 
pursuant  to  paragraph  (1)  from  safety- 
sensitive  duties  in  implementing 
subsection  (c).  (Subsection  (c)  includes 
the  statutory  language  cited  above.) 
(section  104(e)).  These  ADA  provisions 
clearly  specify  that  the  ADA  does  not 
interfere  with  the  compliance  by 
covered  employers  wi&  DOT 
regulations  concerning  drug  and  alcohol 
use,  including  requirements  for  testing 
and  for  removing  persons  who  test 
positive  from  satety-sensitive  functions. 
Under  the  ADA,  an  employer  is  not 
viewed  as  "discriminating"  for 
following  the  mandates  of  DOT  drug 
and  alcohpl  rules. 

In  considering  the  eHects  on  the 
personnel  actions  that  employers  choose 
to  take  after  a  safety-sensitive  employee 
tests  positive  for  drugs  or  alcohol  or 
otherwise  violates  DOT  drug  or  alcohol 
rules,  it  is  important  to  note  that  the 
ADA'S  prohibition  of  employment 
discrimination  applies  only  with  respect 
to  a  "qualified  individual  with  a 
disability."  The  ADA  specifically 
provides  that  an  employee  or  applicant 
who  is  currently  engaging  in  the  illegal 
use  of  drugs  is  not  a  "qualified 
individual  with  a  disability"  (section 
104(a)).  The  ADA  does  not  protect  such 
an  employee  from  adverse  personnel 
actions.  For  purposes  of  the  ADA.  the 
drugs  that  trigger  this  provision  are 
those  the  use.  possession  or  distribution 
of  which  is  prohibited  by  the  Controlled 
Substances  Act  (section  101(6)).  The 
five  drtlgs  for  which  DOT  mandates 
tests  fit  this  definition  (alcohol  is  not  a 
drug  covered  by  the  Controlled 
Substances  Act). 

What  does  "currently  engaging"  in 
the  illegal  use  of  drugs  mean?  According 
to  the  Equal  Employment  Opportunity 
Commission  (EEOC),  whose  rules  carry 
out  Title  I,  the  term  "currently 
engaging"  is  not  intended  to  be  limited 
to  the  use  of  drugs  on  the  day  of,  or 
within  a  matter  of  days  or  weeks  of,  the 
employment  action  in  question.  Rather, 
the  provision  is  intended  to  apply  to  the 


ille  al  use  of  drugs  that  has  occurred 
reo  ntlv  enough  to  indicate  that  the 
ind  vidual  is  actively  engaged  in  such 
con  luct  (56  FR  3574S-46,  July  26, 
199 1).  It  is  clear  that  an  individual  who 
has  a  positive  result  on  a  DOT- 
mai  dated  drug  test  is  currently 
eng  tging  in  the  illegal  use  of  drugs. 
Thek^fore,  under  Title  I.  an  employer 
ma]  discharge  or  deny  employment  to 
an  i  idividual  who  has  a  positive  result 
6n<  DOT-mandated  drug  test. 

T  lis  provision  that  an  individual  who 
is  a  irrently  engaging  in  the  illegal  use 
of  d  ugs  is  not  a  "qualified  individual 
witl  1  a  disability".does  not  apply,  of 
cou  se.  if  the  individual  is  erroneously 
rega  rded  as  engaging  in  the  illegal  use 
of  d  -ugs.  In  addition,  if  an  individual, 
evei  1  a  forma-  user  of  illegal  drugs,  is 
not  rurrently  engaging  in  the  illegal  use 
of  d  -ugs  and  (1)  has  successfully 
com  pleted  a  supervised  rehabilitation 
program  or  otherwise  has  been 
successfully  rehabilitated,  or  (2)  is 
participating  in  a  supervised 
reha  bihtation  program,  the  individual 
can  :ontinue  to  be  regarded  as  a 
"qu  klified  individual  with  a  disability," 
if  th  s  individual  is  otherwise  entitled  to 
this  status  (section  104(b)).  An  employer 
ma]  seek  reasonable  assurance  that  an 
indi  iridual  is  not  currently  engaging  in 
the  llegal  use  of  drugs  (including 
reqt  iring  a  drug  test)  or  is  in  or  has 
completed  rehaoilitation.  Some 
emp  loyers  (EEOC  uses  the  example  of  a 
law  mforoement  agency)  may  also  be 
able  to  impose  a  job  qualification 
Stan  lard  that  would  exclude  someone 
witi  ahistory  ofdrugabuseif  itcan 
shot  t  that  the  standard  is  job-related 
and  :onsistent  with  business  necessity 
(56  ;  "R  35746.  July  26.  1991). 

Ui  ilike  the  situation  with  respect  to 
the  <  ujrent  use  of  illegal  drugs,  the  use 
of  al  :ohol  contrary  to  law.  Federal 
regu  ation.  or  employer  policy  does  not 
depi  ive  an  individual  of  status  as  a 
"qu(  lified  individual  with  a  disability" 
that  le  or  she  would  otherwise  have 
und  T  title  I.  An  individual  is  protected 
by  ti  tie  I.  however,  only  if  the 
indi  ridual  has  a  disability  in  the  first 
plao ».  (This  is  also  true  with  respect  to 
a  foi  fner  drug  user  or  any  other 
indi  ridual  who  seeks  the  protection  of 
the  i  lDA.)  To  have  a  disability,  an 
indi  ridual  must  have  a  "physical  or 
men  al  impairment  that  substantially 
limi  s  one  or  more  major  life  activities 
of  SI  ch  individual,  a  record  of  such 
imp<  irment,  or  being  regarded  as  having 
such  an  impairment"  (section  1(2)). 
Whi  e,  as  the  EEOC  notes  in  its  title  I 
regu  ation.  "individuals  disabled  by 
aico  lolism  are  accorded  the  same 
prot  ctions  accorded  other  individuals 
withldisabilities"  (56  FR  35752,  fulv  26. 


1991).  not  all  individuals  who  use 
alcohol  in  violation  of  law.  Federal 
regulation,  or  employer  ]x>licy  are 
"disabled  by  alccjiolism." 

The  courts  interpreting  section  504  of 
the  Rehabilitation  Act  of  1973  (with 
which  ADA  employment  provisions  are 
intended  to  be  consistent)  have 
concluded  that  alcoholism  can  be  a 
disability  which  may  call  for  reasonable 
accommodation.  See.  e.g..  Walker  \. 
Weinberger.  600  F.  Supp.  757  (D.D.C., 
1985):  Tinch  v.  Walters.  765  F.2d  599 
(6Ui  Qr..  1985):  McKelveyv.  Walters, 
596  F.  Supp.  1317  (D.D.C.  1984): 
Anderson  v.  University  of  Wisconsin, 
665  F.  Supp.  1372  (W.D.  Wis.,  1987). 
afTd  841  F.2d  737  (7Ui  Cir..  1988); 
Richardson  v.  Postal  Service,  613  F. 
Supp.  1213  (DJ).C..  1985):  Sullivan  v. 
aty  ofPittsbur^,-8ll  F.2d  171  (3rd 
Or..  1987). 

The  logic  of  the  ADA.  and  EEOCs 
regulatory  provisions  implementing  the 
statute,  suggest  that,  in  determining 
whether  an  employee  or  applicant  who 
has  a  positive  result  on  a  DOT- 
mandated  alcohol  test  or  otherwise 
violates  a  DOT  alcohol  rule  is  disabled 
by  alcoholism,  the  employer  would 
answer  two  questions.  First,  does  the 
individual  have  a  physical  or  mental 
impairment;  e.g.,  is  the  individual  an 
alcoholic?  (People  who  test  positive  for 
alcohol  are  not  necessarily  alcoholic.) 
This  question  would  probably  have  to 
be  answered  with  the  assistance  of  a 
physician  or  substance  abuse 
professional.  Second,  if  the  individual  is 
an  alcoholic  does  this  impairment 
substantially  limit  a  major  life  activity 
or  is  it  (even  erroneously)  regarded  as 
substantially  limiting  a  major  life 
activity?  This  question  would  be 
answered  on  a  case-by-case  basis, 
following  EEOC's  guidance  (see  56  FR 
35740-44.  July  26. 1991).  Under  DOT's 
alcohol  prevention  rules,  these 
determinations  will  be  made  by  or  in 
cooperation  with  the  substance  abuse 
professional  that  the  rules  require  to  be 
involved  following  a  positive  test  or  rule 
violation. 

The  determination  of  whether  an 
individual  is  a  qualified  individual  with 
a  disability  is  made  in  two  steps:  (1) 
Whether  the  individual  has  the 
appropriate  education,  experience, 
skills,  and  licenses,  and  meets  the  other 
prerequisites  of  the  position;  and  (2) 
whether  the  individual  can  perform  the 
essential  functions  of  the  job  desired  or 
held  with  or  without  reasonable 
accommodation.  Essential  functions  are 
the  functions  that  the  individual 
holding  the  position  must  be  able  to 
perform  unaided  or  with  reasonable 
accommodation.  Several  factors  are 
considered  in  determining  whether  a  job 
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function  is  essential,  ladudkig  whether 
the  emplo]fer  actually  requires 
employees  in  this  position  to  perfonn 
the  function,  whether  the  position  existt 
to  perform  the  functitm,  wWherthera 
are  other  employees  who  could  perfionn 
the  functim.  and  whether  there  is  a 
high  degree  of  expertise  or  skill  required 
to  perform  the  function. 

If  the  individual  is  qualified  and 
determined  to  be  dis^led  by 
alcoholism,  then  the  employer  may  not 
discriminate  against  the  incuviduail  on 
the  basis  of  his  or  her  disability  and,  if 
job  performance  and  behavior  are  not 
affected  by  alcoholism,  must  make 
"reasonable  accommodations"  to  the 
individual's  known  physical  or  mental 
limitations,  unless  the  employer  can 
demonstrate  that  doing  so  would 
impose  an  "undue  haniship"  on  the 
eniployer's  business. 

The  selection  of  an  appropriate 
"reasonable  acconuno<ution"  is  done  on 
a  case-by-case  ba^s,  as  EEOC  guidance 
provides  (see  56  FR  35744,  July  28. 
1991).  Reasonable  accommodation  for 
an  individual  disabled  by  alcoholian 
could  include  such  actions  as  referral  to 
an  Employee  Assistance  Program  or 
other  rehabilitation  program,  provision 
of  rehabilitation  services,  and  giving  an 
employee  sufficient  time  to  demonstrate 
that  rehabilitation  had  been  successful. 
See.  e.g.,  Washington  v.  Department  of 
the  Navy.  30  M.SJJL  323  (1986); 
Swaffordv.  Tennessee  Valley  Authority, 
18  M.S.P.R.  481  (1983). 

Even  when  an  individual  is  disabled 
by  alcoholism,  however,  the  employer  is 
not  required  to  provide  a  reasonable 
accommodation  that  creates  an  "undue 
hardship."  Undue  hardship  involves 
significant  difficulty  or  expense  in.  or 
resulting  from,  providing  an 
accommodation.  EEOC  describes  an 
undue  hardship  as  "an  accommodation 
that  would  be  unduly  cosUy,  extensive, 
substantial  or  disruptive,  or  that  would 
fundamentally  alter  the  nature  or 
operation  of  the  business."  (/d.)  This 
concept  takes  into  account  the  financial 
resources  of  the  employer  (e.g.,  an 
accommodation  that  would  be 
reasonable  for  a  large  business  may  be 
an  undue  hardship  for  a  small  business). 
But  the  concept  is  not  limited  to 
financial  difficulty.  For  example,  if  a 
small  trucking  company  determined 
that  the  accommodation  that  one  of  its 
drivers  needed  for  an  alcoholism-reiated 
disability  was  lengthy  in-patient 
rehabilitation,  the  company  not  only 
might  find  the  accommodation  beyond 
its  financial  resources  but  also  too 
disruptive  of  its  operations  (i.e.,  a 
temporary  replacement  would  have  to 
be  hired  or  the  work  of  the  firm  be 
reduced  significantly). 
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Under  title  I.  en  employer  may  iMsld 
an  eiu>lojree  who  ei^agBS  in  die  illflfal 
use  oidnigs  or  who  is  an  AlmKnlif:  to 
the  same  qualification  standards  for 
employment  or  Job  performance  or 
behavior  as  it  holds  other  employees, 
even  if  any  unsatisfectory  performance 
or  behavior  is  related  to  tiie  drug  use  or 
alcohoKsm  of  the  employee  (Section 
104(c)(4)).  For  example,  if.  as  the  lesuh 
of  alcoholism,  an  employee  is 
chronically  kto  or  absent,  or  makes 
frequent  ]oii  errors,  the  employee  would 
be  subject  to  personnelactian  cm  the 
same  basis  as  any  other  employee  who 
exhibited  similar  behavior  for  other 
reasons.  (However,  if  the  Alcoholic 
employee  were  subjected  to  personnel 
actions  that  were  not  used  against  non- 
alcoholic employees  who  were 
chronically  late  or  absent,  or  made 
frequent  Job  errors,  then  the  alcoholic 
employee  might  have  a  cause  of  action 
under  the  ADA.)  The  employer  is  not 
precluded  frron  accommodating  this 
akx^olic  employee,  but  is  not  required 
to  do  so. 

It  should  also  be  pointed  out  that  the 
ADA  does  not  preclude  an  emplo^rer 
from  disciplining  or  dismissing  an 
employee  who  commits  a  violation  of 
the  employer's  conduct  and 
performance  standards,  even  if  the 
individual  is  an  alcoholic  or  has  another 
disability.  For  example,  a  violation  of  a 
DOT  operating  administration's  alcohol 
misuse  rules  (e.g..  a  test  demonstrating 
a  prohibited  alcohol  concentration) 
could  be  a  violation  of  the  employer's 
performance  and  conduct  rules,  for 
which  the  employer's  policy  could  call 
for  the  employee's  dismissal.  This  result 
would  not  violate  the  ADA. 

There  are  also  situations  in  which 
meeting  qualification'standards  of  DOT 
safety  rules,  or  having  a  valid  license  or 
certificate  from  a  DOT  operating 
administration,  is  an  essential  job 
qualification.  If  a  truck  driver  does  not 
meet  FHWA  qualification  standards  to 
obtain  a  Commercial  Ppver's  License 
from  a  State,  or  if  a  pilot  does  not 
qualify  for  an  FAA  medical  certificate, 
that  individual  is  not  a  "qualified*' 
individual  witha  disability,  even  if  the 
reason  for  the  failure  to  meet  DOT 
quaUfications  is  a  condition  that  an 
employer  might  be  required  to 
accommodate  under  the  ADA.  The 
legislative  history  of  the  ADA 
specifically  recognizes  this  special 
status  for  EXDT  qualification  standards 
(see  Senate  Report  101-116  at  27, 
August  30.  1989). 

Another  issue  that  has  been  raised  in 
context  of  the  reiationship  between  the 
ADA  and  alcohol  testing  concerns 
whether  an  alcohol  test  is  a  "medical 
examination."  Non-regulatory  guidance 


issued  by  the  EEOC  suflgestt  that  "•  teet 
to  deteimiDe  an  JadivubaTs  Uood 
alcohol  level  would  he  a  'medical 
examination'  and  only  couU  be 
requited  by  ea  ampk^er  ki  conformity 
with  the  ADA."  it  should  be  pointed  out 
that  this  statement  does  not,  on  its  V;^^ 
apply  to  breeth  testing  (or  other 
methods  that  do  not  involve  hlood 
samples)  for  aio^ioL  The  EEOC  has  not 
determined  whether  it  views  breath 
testing  for  alcohol  as  a  "medical 
examination." 

The  Department  of  Transportation 
takes  the  position  that  alcohol  testing 
under  the  program  required  by  these 
rules  is  not  properly  viewed  as  a 
required  molical  examination.  It  is  not 
the  collection  of  a  breath  or  body  fluid 
sample  that  makes  a  test  "medical"  in 
nature.  The  tests  in  question  are  solely 
for  the  purpoee  of  determining  whether 
an  employee  has  violated  a  DOT- 
mandated  safety  requirement  IIm  tests 
are  not  used  for  any  diagnostic  or 
therapeutic  purpose.  They  are  not 
intended  to  ascertain  whether  an 
employee  has  any  medical  condition, 
and  they  will  not  be  used  for  such  a 
purpose.  Under  these  circumstances,  the 
policies  underlying  the  ADA  provisions 
on  medical  examinations  do  not  apply. 
Because  of  the  uncertainty  that  may  be 
created  by  the  EEOC  guidance,  however, 
it  is  useful  to  consider  the  implications 
of  regarding  alcohol  tests  as  "medical 
examinations."  (The  Department  is 
working  with  the  EEOC  to  resolve  this 
uncertainty.) 

Even  if  alcohol  tests  are  considered  to 
be  "medical  examinations"  for  ADA 
purposes,  the  effects  on  compliance 
with  DOT-mandated  alcohol  testing 
would  be  minimal.  "Medical 
examinations"  are  permitted  by  the 
ADA  if  made  af*er  a  conditional  offer  of 
employment.  The  pre-employment 
testing  approach  set  forth  in  the  rules 
clearly  fits  this  model.  For  this  reason 
as  well  as  for  reasons  of  efficiency,  the 
Department  believes  that  conducting 
pre-employment  testing  after  an  offer  of 
employment,  but  before  the  first 
performance  of  a  safety-sensitive 
function,  has  much  to  recommend  it  In 
addition.  EEOC  has  stated  to  the 
Department  that,  because  of  the 
statutflry  requirement  in  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  for  pre-employment  testing.  EEOC 
does  not  object  to  pre-offer  alcohol 
testing  under  the  DOT  rules  mandated 
by  the  statute.  Other  types  of  testing 
mandated  by  these  rules,  such  as 
reasoruble  suspicion,  post-accident,  and 
random  testing,  are  likewise  acceptable 
under  the  ADA.  (See  29  CFR  1630.15(e). 
which  makes  compliance  with  the 
requirements  of  Federal  law  or 


Kguktioa  a  defense  to  an  allegation  of 
diqcrimination  under  Title  I  of  the 
ADA.)  Congress  passed  the  Chnnibus 
Act  more  than  a  year  after  it  passed  the 
ADA.  and  the  former  statute's  specific 
mandates  for  various  types  of  testing 
dearly,  as  a  matter  of  statutory 
interpretation,  would  prevail  over  any 
contrary  inferences  anyone  would 
attempt  to  draw  frtmi  Uie  more  general 
provisicms  of  the  latter. 

A  related  issue  concerns  the 
confidentiality  of  the  records  of  alcohol 
tests.  To  the  extent  that  an  alcohol  test 
is  regarded  as  a  medical  examination, 
the  records  of  the  test  would  be  "treated 
as  a  confidential  medical  record"  under 
(he  ADA  (see  Section  102(cM3)(B)  of  the 
ADA).  Under  this  provision,  records  of 
a  medical  examination  are  required  to 
be  kept  in  a  separate  medical  file.  The 
purpose  of  any  requirement  for 
conndentiality  of  a  medical  reccml  is  to 
safeguard  the  employee's  right  of 
privacy  %vith  respect  to  personal 
medical  information.  An  employee  may, 
of  course,  waive  such  a  right.  (As  a 
general  matter,  medical  confidentiality 
provisions  allow  a  patient  to  permit 
medical  information  to  be  provided  to 
third  parties.)  The  DOT  rules,  by 
requiring  the  employee  to  consent,  in 
writing,  to  the  provision  of  test  records 
to  subsiequent  employers  or  third 
parties,  are  fully  consistent  with  normal 
medical  confidentiality  waiver  practices 
and  with  the  ADA.  It  would  clearly  be 
anomalous  to  view  a  medical  records 
confidentiality  provision  as  prohibiting 
an  employee  from  voluntarily  agreeing 
that  a  previous  employer,  or  physician, 
could  send  a  medical  record  to  a  current 
employer  or  physician. 

The  Family  and  Medical  Leave  Act  of 
1993 

The  Family  and  Medical  Leave  Act  of 
1993  (FMLA)  provides  certain 
protections  for  employees  with  "serious 
health  conditions."  These  protections 
include  time  off  for  treatment  of  these 
conditions  and  reinstatement  in  the 
employee's  position  or  an  equivalent 
position.  Under  Department  of  Labor 
(IX>L)  regulations  implementing  FMLA, 
"treatments  for  *  *  *  substance  abuse 
are  serious  health  conditions  if  all 
conditions  of  the  regulation  are  met"  (29 
CPR  825.114(c)).  The  inclusion  of 
substance  abuse  treatment  under  the 
DOL  regulations  has  raised  some 
concerns  about  the  potential  effect  of 
FMLA  requirements  on  DOT  drug  and 
alcohol  testing  requirements. 

As  is  the  case  with  the  ADA,  the 
FMLA  does  not  conflict  with  DOT  drug 
and  alcohol  rules.  FMLA  requirements 
do  not  prevent  an  employer  from  testing 
employees  as  required  by  DOT  rules: 


nor  do  they  excuse  employees  fixHn 
test  ng  requirements  or  pit>hibitions  on 
the  Ltse  of  drugs  or  the  misuse  of 
alc(  hoL  They  do  not  interfere  with 
DOT'S  requirement  that  an  individual 
wh4  tests  positive  may  not  perform 
sah  ty-sensitive  functions  again  until  the 
con  litions  established  by  DOT  rules 
hav  i  been  met.  (We  would  point  out 
thai ,  just  as  every  employee  who  tests 
poa  tive  for  alcohol  or  drugs  does  not 
nee  )ssarily  have  a  "disability"  for  ADA 
pui  >oses,  such  an  employee  does  not 
nee  >ssarily  have  a  "serious  health 
con  dition"  for  FMLA  purposes.) 

C  DT  drug  and  alcohol  rules  do  not 
pre  icribe  what  personnel  actions,  if  any, 
an  { mployer  may  take  with  respect  to  an 
individual  who  tests  positive.  In  certain 
ciniimstances,  Federal  law  (e.g.,  the 
ADA),  State  law,  or  labor-management 
agr  lements  may  constrain  the  discretion 
tha'  employers  would  otherwise 
exe  -dse  with  respect  to  such  personnel 
act  ons.  The  FMLA  may  create 
ad(  ttional  constraints  in  some 
sitv  Btions. 

1  le  scope  of  additional  constraints  on 
em  >loyer  personnel  actions  stemming 
Croi  a  the  FMLA  is  limited.  The  statute 
apj:  lies  only  to  employers  with  50  or 
ma  e  employees.  "The  statute's 
pro  actions  apply  only  To  employees 
wh  >  work  for  such  an  employer  at  least 
12!  0  hours  dxuing  a  12-month  period. 
DO  /s  rules  establish  a  number  of 
pro  :ediual  requirements  that  employees 
mu  it  meet  to  avail  themselves  of  the 
FK&A's  protections.  DOL  also  sets  some 
suUstantive  limits  on  the  applicability  of 
FhMJi  protections  to  treatment  for 
sub  stance  abuse: 

7  'eatment  of  substance  abuse  may  also  be 
nc  iided,  such  as  where  a  stay  in  an 
p  itient  treatment  {acility  is  required.  On  . 
>tber  hand,  absence  because  of  the 
iloyee's  use  of  the  substance,  without 
tree  tinent,  does  not  qualify  for  leave.  It 
sho  lid  be  pointed  out  that  the  inclusion  of 
subftance  abuse  as  a  "serious  health 

ition"  does  not  prevent  an  employer 
taking  employment  action  against  an 
emiloyee  who  is  unable  to  perfonn  the 
essi  ntial  functions  of  the  job — provided  the 
em]  iloyer  complies  with  the  ADA  and  does 
ootltalce  action  against  the  employee  who  has 
his  or  her  right  to  take  FMLA  leave 
reatroent  of  that  condition.  (58  PR  31799: 
4. 1993). 
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1  he  Department  will  work  with  DOL 
to  I  esoive  any  questions  that  arise 
cot  ceming  the  relationship  of  DOT  drug 
an<  alcohol  testing  requirements  and 
FV  LA  requirements. 


Overview  of  the  Operating 
AdminlstratieiH;  Final  Rules 

Purpose 

The  OAs  covered  by  the  Act  and 
RSPA  are  establishing  akx^ol  misuse 
prevention  programs  designed  to  help 
prevent  accidents  and  injuries  resulthig 
from  the  misuse  of  alcohol  by 
employees  who  perform  safety-sensitive 
functions  in  their  industries.  Generally, 
the  OA  rules  pn^bit  any  alo^ol 
misuse  that  could  affect  performance  of 
a  safety-related  function,  including  (1) 
Use  on  the  )ob;  (2)  Use  during  the  four 
hours  (in  most  cases)  before 
performance  of  a  safety-sensitive 
function:  (3)  Having  prohibited 
concentrations  of  aKx>hol  in  the  system 
while  performing  safety-sensitive 
functions;  (4)  Use  during  the  8  hours 
following  an  accident  if  the  employee's 
involvement  has  not  been  discounted  as 
a  contributing  factor  in  the  accident  or 
until  the  einployee  tests  below  0.02;  and 
(5)  Refusal  to  take  a  required  alcohol 
test.  The  rules  require  pre-employment 
(except  for  RSPA),  reasonable  suspicion, 
random  (except  for  RSPA),  post- 
accident,  retum-to-duty  and  follow-up 
testing  for  alcohol.  The  rules  also 
establish  a  performance  standard  for 
adjusting  the  initial  25  (wrcent  random 
alcohol  testing  rate  for  each 
transportation  Industry  (except  for 
RSPA).  Published  elsewhere  in  today's 
Federal  Register  is  a  proposal  to 
establish  a  somewhat  different 
performance  standard  for  adjusting  the 
random  drug  testing  rate  for  each 
transportation  indtistry. 

The  part  40  procedural  final  rule 
published  elsewhere  in  this  Federal 
Register  prtmdes  for  two  tests  to  ensure 
accuracy:  A  screening  and  a 
confirmation  test.  Itprovides  more 
flexibility  to  use  difierent  testing 
technologies  for  screening  tests  than  we 
had  proposed.  However,  until 
additional  devices  can  be  evaluated  and 
approved  as  meeting  DOT  precision  and 
accuracy  criteria  and  procedures  for 
their  use  are  established,  the  screening 
tests  must  be  conducted  using  breath 
testing  devices  on  the  NHTSA  CPL, 
which  includes  devices  with  and 
without  printers.  Evidential  breath 
testing  devices  that  provide  printed 
results  and  sequential  numbering  of 
tests  must  be  used  for  confirmation 
tests.  We  are  separately  proposing  to 
permit  blood  testing  in  reasonable  cause 
and  post-accident  situations  where  an 
EBT  is  not  readily  available.  The 
primary  purposb  of  the  testing 
provisions  is  to  deter  and  detect  misuse 
of  alcohol. 

Following  a  finding  that  an  employee 
has  misused  alcohol,  as  determined 
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through  testing  or  other  means,  the  rules 
generally  require  the  employee's 
removal  from  safety-related  functions 
and  provide  a  bifurcated  system  of 
consequences: 

(1)  Following  a  determinayon  that  the 
employee  has  violated  prohibitions  in 
these  rules,  the  employer  must  remove 
the  employee  bom  and  cannot  return 
the  employee  to  a  safety-senutive 
function  until,  at  a  minimum, 

(a)  The  employee  undergoes 
evaluation,  and  where  necessary, 
treatment, 

(b)  A  substance  abuse  professional 
determines  that  the  employee  has 
successfully  complied  H'ith  any 
recommended  course  of  treatment,  and 

(c)  The  employee  tests  at  less  than 
0.02  on  a  retum-to-duty  test. 

(2)  An  employee  with  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  is  not  permitted  to  perfonn 
safety-sensitive  functicms  for 

(a)  A  minimum  of  eight  hours  (except 
FHWA).  or  ^ 

(b)  Until  a  retest  shows  that  the 
employee's  alcohol  concentration  has 
dropped  below  0.02. 

The  rules  also  impose  reporting  and 
recordkeeping  requirements  and 
provide  for  alcohol  misuse  information 
for  employees,  supervisor  training,  and 
referral  of  employees  to  a  substance 
abuse  professional  (SAP)  for  evaluation. 

There  are  some  differences  among  the 
OA  final  rules.  For  example,  some  OAs 
have  regulatory  authority  over 
employers/companies  only;  others  have 
regulatory  authority  over  employees. 
Also,  employees  holding  a  license  or 
certificate  may  be  subject  to  agency 
action  against  their  license  or  certificate 
under  other  rules  in  addition  to  the 
consequences  established  for  violations 
of  these  rules.  See  the  individual  OA 
mie  preambles  for  an  expla-iation  of  any 
diiTe.'ences  from  the  gensral 
requirements  discussed  above. 


Applicability 

The  pxisting  OA  drug  rule';  generally 
cover  p.Tr  ons  who  perform  s-^fety- 
yensllive  fanctions  in  com-nerriil 
tran.sportaticn.  Initial! v.  they  sffrctk-d 
approximately  4  millio.T  persons  and 
incli^fie,  for  cxjnipie,  roi.nmerT.jaI  triick/ 
bus  drivers,  pilots,  pip.rlira  er;ij>loyies. 
Icensod  aiid  docjmer,tMd,7;>irinyr«;a.'id 
o'hers  servtng  on  board  a  v*:^!.j|  v»  iih  a 
licensed  0}«rj;r5r,  3.^d  r-:»h>j..-j  wo-.<^rs 
Mihiet  t  io  the  i^c-urs  of  .Sc-*.  'K/^di.  An 
TA  fma!  --aie  piibi:.,hiv;  »'..i?;v:.t;r<;  in 
I  day  s  Fcdcrai  R«^:5tRr  i.'.Js  druj; 
'  ■'-'ir.?,  fbi-  sii'.}.  wcrk.&.s  •-::  rsi<^:[  bc:> 
and  Eubway  •)pe:  jiors.  ^;i  ;>vt:ur-,«jrt!X» 
v'ilh  th'?  Hi-ii  da'es  t.f  thf  .'.:;,  t'.e 
riiyV.X  raie.adcpUngthe  jjj.'ohjl 
|rnvi.sjcn.s  de'jf.rlbod  i;»-:.'J.-.;ioniK-.t>u 


preamble  extends  their  coves^e  as  well 
as  the  coverage  of  the  existing  FHWA 
drug  rules  to  paraoas  required  to  obtain 
a  CDL.  including  mtrastate  truck  and 
motor  coach  operators.  This  includes 
drivers  and  emplowers  not  currently 
covered  t^  the  Federal  Motor  Carrier 
Safety  Re^iktions  (FMCSRs)  such  as: 
Federal,  State  and  local  govenunaat 
agendas,  and  church  end  civic 
organizations.  As  a  result,  the  total 
number  of  persons  covered  by  the 
alcohol  and  drug  testing  rules  has 
increased  to  over  7  million.  (Maritime 
industrv  personnel  are  covered  by  the 
drug  rules,  but  not  by  these  alcohol 
rules  (other  than  certain  Carry  boat 
personnel),  although  USCX;  does  have 
some  ala^l  testing  requiremenu  and 
intoxicaticm  sUndards  already  in  effect) 

In  the  common  preamble  to  the 
NPRMs,  we  asiced  whether  there  is  any 
rationale  for  covning  a  differrait 
population  for  alcohol  testing  than  drug 
testing;  no  one  provided  such  a 
rationale.  The  same  employees  who 
would  cause  safety  problems  if  they  are 
using  illegal  drugs  would  cause 
problems  if  they  misuse  alcohol 
Consequently,  the  Department 
continues  to  believe  that  the  basis  for 
imposing  alcohol  misuse  prevention 
requirements  should  be  the  performance 
of  safety-sensiUve  functions.  Each  OA 
rule  defines  "covered  employee"  wiih 
respect  to  its  industry  and  generally 
covers  the  same  population  under  its 
alcohol  prevention  program.  Numerous 
com  m  enters  addressed  the  categories 
included  in  the  OAs*  definitions  of 
'•covered  employee."  Please  refer  to  the 
specific  QA  preamble  for  the  OAs 
disposition  of  those  comments. 
Althoagh  the  term  '>ecurify"  is  used 
with  respect  to  aviation  passenger  and 
baggage  screenere,  that  term  is 
redundant  and  unnecessary';  these 
persons  are  performing  what  the  FAA 

defines  as  safety-sensitive  fu.nctions 

maintaining  aircraft  security— as 
opposed  to  simply  ha<ving  a' security 
clearance  (which  results  in  coverage  of 
many  FederaremployHt>s  nr.Li<;r  . 
povernment  drug  testing;  pra^ra.-ns). 

T.':-.,  OA  ruler  focus  on  fiinction  ralher 
ti.jn  n  defined  job  or  posi'.ion.  An 
individual's  job  may  encompass  s»'veral 
dif^ront  funt.tior;s,  lome  of  which  are 
not  .salery-seiisiiive.  Sinc*>  aicob  .1  is  a 
!ej;<il  su;»sf,ince.  a'coho!  L-^ie  is  TbUfvaut 
C'tAy  io  tl.ti  exient  it  aft;T.:s  }".rrorTiance 
of  a  f.cf-ty-rfc-iatf-J  f;inci;.in.  As  s  sifpty 
rtt^ii'nnry  .matter,  for exa.'^^.ie,  we  Tie 
not  :.i;;;(<!n;ed  i.f  an  aire--.'!  niednjut: 
hac.ii  dri;ik  Ik^kn  or  whi'«!  («jr'jrm:i)^ 
ftini.t;,.'<-.  fna'.  are  not  «af;«'y-r^!a:od  l."s 
long  a::  i.sj  oUiwrule  is  vitiated};  if  the 
ni8;:5i.inic  i  •,  rt^ciiivringall-dav  tr..:nMig 
on  ri-tirt-.rar.t  planniny^  along  with  noii- 


■aDaty  employees  and  the  other 
employees  can  have  a  drink  at  lundi. 
the  mechanic  may  also.  , 

Alcohol  Testing  Pncedung 

Each  of  the  OA  final  rules  requires 
employers  to  ensure  that  all  alcohol 
testing  conducted  under  these  rules 
complies  with  the  procedures  for 
tlcohol  testing  contained  in  the 
amended  49  CFR  part  40  entitled 
"Procednres  for  Transportation 
Workplace  Drug  and  Alcohol  Testmg- 
issued  by  DOT  ebewhere  in  today's 
Federal  Register.  Each  OA  final  rule 
incorporates  the  new  49  CFR  part  40  by 
reference.  Since  all  of  those  OAs 
publishing  final  rules  today  require 
alcohol  testing  conducted  by  then- 
covered  employere  to  compty  wth  the 
part  40  testing  procedures,  the  DOT  is 
issuing  these  procedures  separately  in 
order  to  avoid  their  unnecessary 
duplication  in  each  OA  rule. 

Part  40  requires  both  screening  and 
confirmation  tests  for  alcohol.  The  rules 
require  thai  screening  tests  with  a  result 
of  0.02  alcohol  concentration  or  greater 
be  confirmed  by  an  EBT  fisted  on  the 
NHTSA  CPL,  which  also  is  capable  of 
printing  out  each  test  resuh  and  air 
blank  (test  of  ambient  air),  and 
sequentially  numbering  each  test  This 
provides  an  immediate  confirmed 
result,  which  enables  immediate 
removal  of  the  employee  who  bas 
misused  alcohol  and  also  provides  a 
printed  record  of  the  resuh  that  will 
prevent  disputes  about  the  accuracy  and 
integrity  of  the  testing  process.  EBTs  are 
reliable  and  highly  accurate  at  detecting 
low  alcohol  concentrations  and  their 
use  is  possible  in  all  transportation 
settings  envisioned  in  those  industries 
for  which  the  OAs  are  issuing  rules 
today. 

Breath  testing  devices  have  been  in 
use  a  long  time;  all  States  accept 
evidential  breath  test  device  results  as 
credible  evidence  of  an  individual's 
violation  of  a  law  establishing  a  prr.w 
prohibited  hiood  alcohtd  concej<traiion, 
so  Icng  as  the  devices  a-e  pr?»fitriy 
calibrated  end  operated  by  trairKi 
personnel.  Lach  devic:e  on  the  Nh'TSA 
CPL.  with  or  without  printed  rrsiil-s. 
has  !*•»  r:  .jfuepN-d  by  at  Ifi.st  orij.  'Main 
for  i-^':  i:;  r:  urt  prtK:tu>d :r:t;s  in  i'.ijt 
State.  (A(x»ptan':ti  l-y  a  State  ofa 
■I»c!r;i{.ul,ir  d"vi.;e  i.s  r.if,  howovi.-r. 
nft,*;s.s;->  {.IT  th«  u.se  of -.ha?  dt,-.  i.;y  in 
fi.  .1  M.itt!  f7r  {•urpo.sen  t)f  if.-j  DoT 
tM;w;^  pf.->grprn.}  in  ac  Jilion,  p.:>.l  40 
es:.iMi;U!;r.s  t'TJinii-.f-;  nfj'.jirt  nlcr.t.-  f;,T 
brsc'h  a'.-->h'.i?  fsrl.ni'ians.fB.'tTr). 
niuiiitt  ucmx-  a-nl  calih-uttan" 
reqiiiji  :r!f:n«r  in  a  q'.rn!i*v  •t<isiir37<i:  n  t^in 
for  Ki:  T^.  .-.nd  .■>;fdir'Ional  t'tstlnj   ' 
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procedures  to  protect  the  integrity  of  the 
process. 

In  response  to  the  comments  received, 
the  Department  believes  that  greater 
flexibility  to  use  different  testing 
technologies  would  benefit  employers, 
especially  for  testing  in  remote  locations 
and  tests  for  which  employers  do  not 
contn^  the  timing  or  "triggering" 
event — reasonable  suspicion  and  post- 
accident.  At  the  same  time,  the 
Department  believes  that  any  devices 
used  in  the  testing  program  must  meet 
the  precision  and  accuracy  criteria 
established  by  part  40  that  the 
Department  has  determined  are 
necessary  to  the  integrity  and  success  of 
these  programs  and  to  ensure  protection 
for  employees.  Only  EBTs  on  the  CPL, 
including  those  without  printers, 
oirrently  meet  these  criteria:  those 
without  printers  can  be  used  for 
screening  tests  but  part  40  requires  that 
a  logbook  be  kept  with  each  such  device 
to  provide  a  crosscheck  for  the 
occurrence  of  a  test  and  its  result. 

In  addition  to  the  changes  concerning 
EBTs  without  printers,  part  40  will,  in 
the  near  future,  provide  more  flexibility 
to  use  different  testing  technologies  for 
screening  tests  than  we  proposed  in  the 
OA  NPRMs.  NHTSA  will  develop  model 
specifications  (using  precision  and 
accuracy  criteria),  evaluate  additional 
screening  devices  against  them  and 
periodically  publish  a  conforming 
products  list  of  those  additional 
screening  devices  (not  exclusively 
breath  testing  devices)  that  meet  the 
model  specifications.  We  expect  that 
publication  of  the  model  specifications 
will  encourage  manufacturers  to 
develop  products  that  meet  them. 
NHTSA  wrill  approve  those  devices  that 
meet  its  criteria  for  use  in  our  alcohol 
testing  programs.  Please  note  that  the 
Department  also  will  have  to  undertake 
separate  rulemaking  proceedings  to 
establish  procedures  for  the  use  of  any 
devices  after  they  are  approved.  The 
proposed  NHTSA  model  specifications 
are  published  elsewhere  in  today's 
Federal  Register.  NHTSA  expects  to 
begin  evaluation  of  screening  devices 
after  the  final  model  specifications  are 
published.  The  device  manufacturers 
also  would  have  to  certify  that  they 
meet  existing  Food  and  Drug 
Administration  (FDA)  good 
manufacturing  practices  and  labeling 
requirements.  The  timing  for  the 
NHTSA  approval  of  screening  devices 
will  depend  on  the  volume  of  devices 
submitted  for  approval.  The  Department 
is  continuing  to  coordinate  with  the 
FDA  and  other  appropriate  agencies  to 
determine  if  additional  product 
evaluations  for  alcohol  screening 
devices  will  be  necessary. 
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V  a  also  are  coHsidering  requiring 
bloc  d  alcohol  testing  in  those 
reas  inable  cause  and  post-acddent 
situ  tions  where  an  EBT  is  not  readily 
avai  able.  It  would  provide  increased 
flex  biUty  to  employers  to  use  blood 
test  OR  where  an  EBT  is  available,  but 
woi  la  be  difficult  or  expensive  to 
tran  sport  to  the  test  site.  One  benefit  of 
requ  iring  blood  alcohol  testing  in  these 
limi  ted  situations  is  that  employers 
won  Id  not  have  to  make  EBTs  available 
in  81  i  many  locations  as  otherwise  would 
hav(  I  been  necessary.  This  would  also 
mea  a  that  an  employer  must  conduct  a 
bloc  d  test  where  a  test  would  otherwise 
not  I  >ccur  because  an  EBT  is 
una  railable.  The  blood  alcohol  testing 
proposal,  including  blood  alcohol 
test  ng  procedures,  is  addressed  in  a 
sepi  rate  NPRM  published  elsewhere  in 
iode  y's  Federal  Register.  Before  we 
issu » a  blood  alcohol  testing  final  rule, 
we  I  leed  to  resolve  specimen  collection 
issu  )s  and  determine  how  to  identify 
thoj }  laboratories  that  we  can  rely  on  to 
test  >lood  samples  accurately.  The 
NPF  M  also  seeks  comment  on  other 
issui  )s,  such  as  safeguards  for  employees 
and  procedures  for  shipping  and 
doc  mentation  of  blood  samples. 

PI  »ase  refer  to  the  part  40  preamble 
for  ( iscussion  of  other  testing  methods 
that  are  not  appropriate  for  use  in  these 
pro(  rams  at  this  time,  such  as  urine, 
sali^  a,  or  non-alcohol-specific  devices 
for  *  performance"  or  "fitness-for-duty" 
testi  rag.  The  flexibility  provided  by  part 
40  V  ill  enable  reconsideration  of 
alcQ  lol-specific  testing  devices  for 
futu  "e  use  if  the  device  or  method  meets 
our  >recision  and  accuracy  standards 
and  Dther  requirements. 

Defi  litions 

Si  me  of  the  definitions,  such  as  those 
defi  ling  accident,  covered  employee, 
and  safety-sensitive  function,  among 
othc  rs.  will  be  different  in  each  OA  final 
rule  based  on  differences  in  the 
individual  regulated  industries.  Other 
definitions,  such  as  alcohol,  are 
ider  tical  in  all  of  the  OA  final  rules.  In 
resp  mse  to  comments,  we  have  changed 
the  I  efinition  of  alcohol  to  include 
othe  r  low  molecular  weight  alcohols, 
sucl  as  methyl  and  isopropyl  alcohols 
that  could  be  used  as  intoxicants,  in 
add  tion  to  ethyl  alcohol.  This  %vill 
avoi  i  arguments  that  a  positive  reading 
on  a  testing  device  could  reflect  the 
pres  »nce  of  other  non-prohibited 
alco  lols.  They  also  should  be 
prol  ibited  since  they  have  the  same 
adv(  rse  effect.  Alcohol  concentration  in 
all  c  f  the  rules  means  the  alcohol  in  a 
voli  me  of  breath  expressed  in  terms  of 
gran  is  of  alcohol  per  210  liters  of  breath 
as  ii  dicated  by  an  evidential  breath  test 


under  these  rules.  For  example,  a  breath 
alcohol  concentration  of  0.04  means 
0.04  grams  (four  one^undredths  of  one 
gram)  of  alcohol  in  210  liters  of  expired 
deep  limg  air.  This  breath  standard  is 
analogous  to  a  blood  alcohol 
concentration  of  0.04. 

The  d^nition  of  aleohol  use  means 
consumption  of  any  beverage,  mixture, 
or  preparation,  including  any 
medication,  containing  alcohol.  Some 
commenters  stiggested  an  exception  for 
medication  if  the  employee  notifies  the 
employer  and  the  employee's  alcohol 
concentration  never  reaches  0.02;  others 
strongly  opposed  such  an  exception. 
(See  FAA  preamble  to  its  alcohol 
prevention  rule  for  discussion  of  this 
issue  in  the  context  of  the  more  severe 
consequences  for  certain  aviation 
employees  imposed  by  the  Act.) 
Alcohol-based  drugs  could  be  used  to 
satisfy  alcohol  needs  rather  than 
medical  needs,  if  permitted.  Since 
ingestion  of  a  given  amount  of  alcohol 
produces  the  same  alcohol 
concentration  in  an  individual  whether 
the  alcohol  comes  from  a  mixed  drink 
or  cough  syrup,  the  Department  is 
applying  the  prohibitions  in  these  rules 
to  the  use  of  any  substance  containing 
alcohol,  such  as  prescription  or  over- 
the-counter  medication  or  liquor-filled 
chocolates.  Allowing  an  exception  for 
medication  would  make  it  very  difficult, 
if  not  impossible,  to  enforce  the  rules. 
We  believe  there  are  now  non-alcohol 
alternatives  for  all  non -prescription 
medications.  In  addition,  prescription 
medications  containing  alcohol  may 
have  a  greater  impairing  effect  due  to 
the  presence  of  other  elements,  e.g., 
antihistamines.  We  are  not  aware  of 

t>rescription  medications  used  (over  a 
ong  term)  that  cannot  be  formulated  in 
an  aqueous  preparation  and  that  would 
themselves  be  safe  to  use  while  at  woric. 
Therefore,  we  have  decided  to  prohibit 
the  use  of  all  medications  containing 
alcohol  during,  and  in  the  four  hours 
prior  to  (eight  hours  for  FAA),  the 
performance  of  a  safety-sensitive  •» 

function.  Several  commenters  opposed  a 
prohibition  on  the  possession  of 
medication  containing  alcohol.  We  do 
not  impose  such  a  prohibition  in  these 
rules.  However,  some  DOT  agencies 
already  have  existing  regulations 
tailored  to  their  industries  that  prohibit 
or  impose  conditions  on  the  possession 
of  medications  containing  alcohol  while 
on  the  (ob. 

The  definition  of  substance  abuse 
professional  (SAP),  as  proposed, 
encompassed  licensed  physicians, 
limited  to  medical  doctors  and  doctors 
of  osteopathy;  as  well  as  licensed  or 
certified  psychologists,  social  workers 
and  employee  assistance  professionals; 
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we  had  asked  commenters  who  else 
should  be  included.  In  response  to 
comments,  we  have  included  alcohol 
and  drug  abuse  coimselors  certified  by 
the  National  Association  of  Alcoholism 
and  Drug  Abuse  Counselors 
Certification  Commission  (NAADAC).  a 
national  organization  that  imposes 
qualification  standards  that  we  believe 
are  necessary  to  perform  a  SAP's 
functions.  We  rejected  suggestions  that 
the  definition  include  State-certified 
counselors,  because  the  standards  vary 
dramatically  by  State;  in  some  States, 
certified  counselors  do  not  have  what 
we  consider  the  necessary  experience 
aaid/or  training.  All  of  the  categories 
listed  in  the  definition  must  have 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders  in  order  to  become  a 
SAP. 

We  have  added  a  definition  of 
violation  rate,  which  each  OA  will  use 
in  annually  determining  whether 
covered  employees  in  a  particular 
industry  meet  the  performance  standard 
for  adjusting  the  random  alcohol  testing 
rate  for  that  industry.  The  violation  rate 
represents  the  total  of  the  number  of 
covered  employees  as  reported  in  OA 
MIS  data  annually  found  during 
required  random  tests  to  have  an 
alcohol  concentration  of  .04  or  greater 
plus  the  number  of  employees  who 
refuse  a  random  alcohol  test,  divided  by 
the  total  of  the  number  of  employees  in 
the  industry  given  random  alcohol  tests 
plus  the  number  of  those  who  refused 
a  random  alcohol  test. 

Preemption  of  State  and  Local  Laws 

The  Act  contains  an  express 
preemption  of  State  and  local 
requirements  that  are  inconsistent  with 
the  Federal  alcohol  rules  applicable  to 
the  aviation,  highway,  and  transit 
industries.  Through  its  implementation 
of  the  Hazardous  Materials 
Transportation  Act  (HMTA),  the 
Department  has  long  interpreted 
statutory  preemption  under  an 
inconsistency  standard  by  using  a  two- 
pronged  test.  The  test  was  derived  from 
Supreme  Court  decisions  on  preemption 
under  the  Constitution,  has  been 
followed  successfully  by  the 
Dejpartment,  and  has  been  upheld  by 
court  decisions  on  preemption  under 
the  HMTA.  In  1990.  at  the  request  of  the 
Department.  Congress  recognized  this 
long-standing  interpretation  by 
incorporating  it  into  the  statutory 
preemption  provision  of  \he  HMTA.  (49 
U.S.C.  App.  1804)  The  final  rules  adopt 
this  interpretation  of  the  inconsistency 
standard  for  preemption  by 
incorporating  the  two-prohgfed  test. 
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Generally,  the  OA  rules  preempt  any 
State  or  local  requirement  if  it  is  not 
possible  to  comply  with  both  the 
Federal  and  the  State  or  the  local 
.    requirements,  or  if  compliance  with  the 
State  or  the  local  requirement  will 
fiiistrate  the  Federal  requirement.  For 
example,  a  State  requirement 
prohibiting  the  alcohol  testing  of  transit 
employees  is  preempted.  Also  a  local 
requirement  for  a  blood  test  (outside  the 
limited  exception  proposed  elsewhere 
in  today's  Federal  Registei^-asstmiing 
the  proposal  will  be  adopted)  to  confirm 
alcohol  use  by  a  commercial  truck 
driver  is  preempted  since  it  will 
finstrate  accomplishment  of  the  Federal 
rule  by  adding  additional  complicated 
procedures  that  may  make  it  difficult  to 
fiilly  and  accurately  comply  with  the 
DOT  procedures  and  by  adding  costs 
that  may  make  compliance  impossible 
for  many  companies.  The  rules  do  not 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  fife, 
injury,  or  damage  to  property,  whether 
the  rule  applies  specifically  to 
transportation  employees  or  employers 
or  to  the  general  pubUc.  One  commenter 
asked  whether  a  State  could  adopt  and 
enforce  the  same  alcohol  prevention 
requirements  as  those  we  establish  here. 
Since  the  same  rules  would  not  burden 
or  conflict  with  the  Federal  program,  a 
State  would  be  fi^e  to  do  so. 

The  purpose  of  preemption  is  to  avoid 
the  confusion  and  expense  of 
inconsistent  requirements  for  employers 
or  testing  entities  that  operate  in  several 
States  and  to  prevent  interference  with 
the  functioning  of  the  Federal  program 
by  extraneous,  burdensome 
requirements  that  m^  defeat  its 
purpose  and  benefits  by  making 
effective  implementation  difficult  or 
impossible  (e.g.,  by  requiring  that 
employers  pay  for  any  rehabilitation  or 
requiring  confirmation  tests  beyond 
those  required  by  DOT).  Because  of  the 
nationwide  application  of  the  Federal 
program  and  the  interstate  nature  of  the 
operations  covered,  even  minor  . . 
requirements  in  the  aggregate  may 
become  unduly  burdensome.  For  this 
reason,  we  intend  to  scrutinize  closely 
State  and  local  requirements  under  this 
preemption  authority.  Comments  on 
preemption  are  specifically  addressed  in 
the  OA  preambles. 

Other  Requirements  Imposed  by 
Employers 

Some  employers  commented  that  they 
want  to  be  fi-ee  to  impose  stricter 
requirements  on  their  workforce.  Except 
as  provided  in  the  OA  rules,  employers 
retain  their  existing  authority  with 
respect  to  alcohol  testing  aijd 


termination  or  rehabiUtation  of  their 
employees  and  employees  retain  th«»r 
rights  with  respect  to  the;use  or 
possession  of  alcohol.  An  employer  may 
continue  to  conduct  alcohol  testing 
under  his/her  own  authority  in  addition 
to  meeting  the  requirements  of  these 
rules  and  provide  or  support  alcohol 
rehabilitation  programs.  Employees  are 
free  to  consume  alcohol  on  their  own 
time  so  long  as  that  consumption  does 
not  violate  any  of  the  provisions  of  these 
rules  or  other  applicable  rules.  Some 
commenters  asked  us  to  preserve  their 
right  to  collectively  bargain  certain 
testing  requirements.  The  rules 
contemplate  that  many  aspects  of  the 
employer/employee  relationship  with 
respect  to  these  programs  will  be  subject 
to  collective  bargaining.  For  example, 
who  pays  for  assessment  and  evaluation 
is  one  area  we  explidtiy  do  not  regulate. 
However,  employers  and  employees  are 
not  free  to  bargain  away  any  of  the 
requirements  of  these  rules.  Whatever 
rights  thev  may  have  to  bargain 
collectively  or  otherwise  agree  on 
employer-employee  relations,  they 
cannot  change  or  ignore  Federal  safety 
standards. 

Requirement  for  Notice 

Before  performing  an  alcohol  test 
under  these  rules,  the  employer  must 
notify  the  employee  being  tested  that 
the  alcohol  test  being  administered  is 
required  by  these  rules.  The  notice  can 
be  oral,  written  or  as  specifically 
provided  in  an  OA  regulation.  An 
employer  shall  not  falsely  represent  that 
a  test  administered  under  other 
authority  is  being  administered  under 
Federal  rules.  The  few  comments  that 
we  received  on  this  issue  were  evenly 
divided  between  those  that  supported 
the  requirement  and  those  that  opposed 
it.  Generally,  we  think  the  required 
alcohol  testing  form  is  sufficient  to 
constitute  adequate  notice. 

Starting  Date  for  Alcohol  Testiiig 
Programs 

Most  commenters  seemed  satisfied 
with  the  proposed  implementation 
schediile.  Several  larger  employers 
requested  additional  time  to  develop 
their  programs,  enter  into  service 
provider  contracts  and  to  complete 
collective  bargaining;  some  large 
employers  believed  that  it  would  be 
fairer  if  all  employers  had  to  implement 
their  programs  in  one  year.  The  attached 
OA  final  rules  establish  the  specific 
implementation  schedules  for  each 
industry.  The  schedules  are  similar  to 
those  proposed  in  the  NPRMs  and  those 
used  in  the  DOT  drug  testing  rules. 

Generally,  larce  employers  will  have 
the  better  part  of  one  year  from  the 


effective  date  of  the  final  rules  in  which 
to  iiBplemeat  the  requirements  and 
small  employers  have  nearly  two  years. 
To  acconunodate  the  annual  reporting 
requirements,  large  employers  must 
implement  these  programs  on  January  1, 
1995  and  tmall  employers  must 
implement  these  programs  on  January  1. 
1996.  Each  OA  final  rule  defines 
employer  size  and  notes  variations 
justified  by  industry  differences;  FAA 
and  FRA  have  a  three  tier  phase-in  for 
covered  employes  and  contractors.  The 
timetables  generally  allow  smaller 
employers  to  Join  alcohol  misuse 
programs  already  established  by  larger 
employers  or  consortia,  which  should 
reduce  their  costs.  Consideration  and 
appropriate  mitigation  of  the  rules' 
impacts  on  smaller  employers  is 
required  by  the  Regulatory  Flexibility 
Act  and  Executive  Order  12866, 
"Regulatoiy  Planning  and  Review."  We 
believe  it  appropriate  far  small 
employers  to  have  more  time  since  their  • 
size  alone  may  make  it  more  difficult  to 
implement  as  alcohol  misuse 
prevention  program  within  one  year 
(lack  of  expertise,  resources,  etc.).  Our 
experience  in  the  drug  testing  area 
shows  that  these  implementation 
schedules  provide  sufficient  time  for 
larger  employers  to  establish  their 
programs. 

All  employers  must  have  an  alcohol 
misuseprogram  in  place  January  1. 
1996.  Thus,  employers  that  begin  to 
operate  after  the  effective  date  of  these 
rules  must  have  their  programs  in  place 
by  the  deadline  according  to  size  or  by 
the  time  they  initiate  their  operation, 
whichever  is  later.  These  timetables  also 
take  into  account  the  time  needed  by  the 
manufacturers  to  produce  the  required 
modifications  to  breath  test  devices  or  to 
develop  alternative  devices.  In  addition, 
they  will  allow  time  to  develop 
confonning  products  lists  (CPLs)  for 
other  screening  devices  and  to  complete 
the  blood  alcohol  testing  rulemaking. 

Prohibitions 

The  OAs  are  establishing  the 
following  combination  of  prohibitions 
designed  to  prevent  any  adverse  alcohol 
effect  on  a  covered  employee  during 
performance  of  safety-sensitive 
functions. 

Alcohol  Concentration 

Unlike  some  other  drugs,  alcohol  is  a 
legal  substance  with  legally  and  socially 
acceptable  uses  for  persons  21  years  of 
age  and  older.  The  Department  already 
has  some  prohibitions  on  alcohol 
misuse.  Those  OAs  that  traditionally 
have  regulated  employee  safety-related 
conduct  in  commercial  transportation 
(FAA.  FHWA.  FRA  and  USCG)  have 


selei  led  a  0.04  alcohol  ooncsentration  as 
the  >er  se  standard  for  detennining 
whf  her  an  individual  is  under  the 
infl<  ence  of  alcohol,  and  prohibit  any 
use  I  >f  alcohol  on  the  Job.  Some  OA's 
(FA.  i.  FHWA  and  USCG)  subject  certain 
pers  MIS  to  pre-duty  abstinence  periods. 
FHV  'A  rules  require  that  commercial 
veh  de  operators  with  any  measurable 
amc  int  or  detectabfe  presence  of 
alco  lol  be  placed  out-of-service  for  a  24- 
houj  period.  Until  adoption  of  these 
rule  .  RSPA  and  FTA  did  not  have 
alco  lol  concentration  prohibitions, 
prin  arily  because  neither  directly 
regu  lates  employees. 

T(  day's  final  rules  prohibit  covered 
emp  loyees  from  reporting  for  duty  or 
rem  lining  on  duty  requiring  the 
perf  )rmance  of  safety-sensitive 
func  tions  while  having  an  alcohol 
corM  «ntration  of  0.04  or  greater.  It  is  not 
posj  ible  to  relate  a  given  alcohol 
com  entration  definitively  to 
imp  lirment  in  specific  individuals. 
Hov  ever,  as  noted  earlier,  the  presence 
of  ai  ly  alcohol  can  have  an  adverse 
effe<  t  on  an  individual.  As  a  result,  the 
rule  >  define  alcohol  concentration  in 
tern  s  of  breath  testing  measurement  and 
spei  ifically  relate  a  violation  of  this 
pro!  iibition  to  the  alcohol  concentration 
as  ii  idicated  on  the  breath  testing 
dev  ce.  In  addition,  no  employer  who 
acti  ally  knows  that  an  employee  has 
that  concentration  can  permit  the 
em|  loyee  to  perform  or  continue  to 
perl  3rm  safety-sensitive  functions. 

C  )nmienters  addressing  the  proposed 
btei  th  alcohol  concentration  standard 
gem  irally  supported  one  of  three 
cho  ces:  a  0.04  alcohol  concentration 
standard  that  triggers  the  full  sanctions 
le  rule  with  no  consequences 
phed  to  lower  fevels;  a  similar  0.02 
iard;  or  the  proposed  0.02/0.04 
iard  with  its  bifurcated 
coniequences. 

Most  commenters  supported  a  0.04 
alec  hoi  concentration  standard.  These 
con  menters  noted  that  this  standard  has 
beei  I  in  place  in  aviation,  maritime,  and 
raili  oad  regulations  for  a  number  of 
yeai  s.  and  is  the  standard  that  the  States 
are  equired  to  adopt  for  commercial 
mot  ar  vehicle  drivers.  Many 
con  menters  also  noted  that  the 
evic  ence  of  impairment  below  0.04  was 
equ  vocal,  with  as  many  or  more  studies 
fine  ing  no  impairment  below  that 
con  :entration  as  those  that  identified    . 
son'  e  impainnent.  Commenters  further 
Stat  id  that  the  bifurcated  system  would 
be  ( ifficult  to  implement  and  hard  for 
emj  loyees  to  understand.  Finally,  both 
labc  r  organizations  and  employers 
Stat  id  that  a  likely  consequence  of  a  test 
resi  It  between  0.02  and  0.039  would  be 
terr  lination  of  employment  under 


company  authority.  Labor  Qi;ganizations 
stated  that  this  conseouaiiOB  would  be 
unfair  and  thaA,  if  the  final  rules 
imposed  a  stanidard  lower  than  0.04. 
employers  should  be  prohibited  from 
terminating  employees  based  on  such  a 
result. 

We  agree  with  commenters  that  an 
alcohol  concentration  of  0.04  represents 
the  point  at  or  above  which  impairment 
for  most  individuals  rises  dramatically, 
thus  justifying  its  use  as  the  standard  for 
commercial  transportation  employees 
and  for  imposing  full  sanctions  under 
the  rules  issued  today.  However, 
adoption  of  a  "brigjit  line"  0.04  alcohol 
concentration  standard,  while 
consistent  with  current  regulations, 
does  not  address  what  to  do  with  an 
employee  who  tests  below  0.04. 

The  existing  rules  that  impose  a  0.04 
standard  generally  do  not  require  testing 
unless  there  is  a  triggering  event,  so  the 
problem  of  what  to  do  %vith  lower 
alcohol  concentrations  is  not  faced.  In 
addition,  when  individuals  exceed  the 
standard,  action  is  generally  taken 
against  a  license  or  some  other 
significant  sanction  is  imposed.  Under 
the  rules  the  OAs  are  isst^ng  today,  we 
face  the  problem  of  whether  a  person 
who  tests  below  0.04  should  be 
permitted  to  continue  performing  safety- 
sensitive  functions.  Studies  about  the 
effects  of  any  alcohol  raise  our  ooncem 
about  the  eSects  of  lower  alcohol 
concentrations  on  transportation 
employees.  For  example,  the  National 
Academy  of  Sciences  (NAS)  noted  that 
several  credible  studies  measuring  task 
performance  at  low  blood  alcohol 
concentrations  indicate  that,  "(ajlthough 
individual  reactions  to  alcohol  vary 
depending  on  *  *  *  (various]  factors 
*  *  *,  sensory  and  cognitive 
performance  is  significantly  reduced  at 
or  below  0.04  percent  BAG."  (Zero 
Alcohol.  1987)  The  study  concluded 
that  "across  broad  populations  of 
drivers.  BACs  exceeding  about  0.04  to 
0.05  clearly  increase  the  probability  of 
causing  a  crash.  •  *   •  (Wjhen  the 
driver's  age  and  experience  with  alcohol 
are  controlled  for  statistically,  the  risk  of 
crash  involvement  increases  at  any 
recorded  BAC  above  zero." 

A  recent  NHTSA  report  to  Congress 
stated  that  "|a]lthough  the  effects  of 
alcohol  on  impairment  and  crash  risk 
appear  more  dramatically  above  0.05  or 
0.08.  for  some  drivers,  any  measurable 
alcohol  puts  them  at  increased  risk." 
(Alcohol  Limits,  1991)  It  noted  that 
relatively  few  studies  have  looked  at 
alcohol  concentrations  below  0.04; 
therefore,  only  a  small  number  of 
studies  have  found  clearly  impairing 
effects  for  alcohol  concentrations  below 
0.04  (commenters  noted  this  as  well). 


NHTSA  noted  that  individuals    ' 
performing  more  complex  tasks 
(especially  those  involving  a  subsidiary 
task  requiring  time-sharing  or  divided 
attention)  often  show  evidence  of 
impairment  at  alcohol  concentrations  as 
low  as  0.02.  NHTSA  concluded  that  one 
cannot  specify  an  alcohol  concentration 
above  which  all  drivers  are  dangerous 
and  below  which  they  are  safe  or  at 
"normal"  risk. 

The  Transportation  Research  Board, 
in  a  study  performed  for  the  FHWA 
during  its  Commercial  Driver's  License 
rulemaking,  recommended  a  0.04  BAC 
as  the  concentration  where  the  serious 
j)enalties  should  apply  to  commercial 
motor  vehicle  drivers,  but  it  noted  that 
some  degree  of  impairment  such  as 
slowed  reaction  time,  loss  of 
coordinatix)n,  and  deterioration  in 
judgment  begins  with  any  BAC  above 
zero.  (Zero  Alcohol,  1987)  FHWA,  in 
fact,  adopted  this  recommendation  in 
promulgating  its  existing  rules,  from 
which  we  derived  the  bifurcated  alcohol 
concentration  standard  proposed  in  the 
NPRMs.  The  FHWA  rule  imposes  full 
sanctions  for  alcohol  tests  results  of  0.04 
and  over.  It  requires  removal  of  the 
employee  from  service  for  24  hours  for 
any  alcohol  test  result  between  0.00  and 
0.04.  Commercial  motor  vehicle 
operators  engaged  in  interstate 
commerce  have  understood  and 
complied  with  this  bifurcated  standard 
for  several  years,  so  other  transportation 
industry  employees  should  not  have 
trouble  understanding  the  standard.  We 
do  not  believe  that  it  is  necessary  to 
adopt  a  "bright  line"  0.02  or  0.04 
alcohol  concentration  standard  to  avoid 
confusion. 

Commenters  who  supported  a  0.02 
standard  generally  favored  a  "zero 
tolerance"  policy,  and  believed  that  the 
rules  should  set  the  standard  at  the 
lowest  level  of  accurate  detection.  Many 
of  these  commenters  stated  Ihat  any 
person  who  would  use  alcohol 
sufficiently  close  in  time  to  the 
performance  of  safety-sensitive  duties  to 
have  any  measurable  alcohol 
concentration  was  acting  in  a  manner 
contrary  to  safety  and  should  be 
appropriately  sanctioned.  Additionally, 
like  those  commenters  supporting  a  0.04 
standard,  many  commenters  believed  - 
that  a  single  standard  would  be  easier  to 
implement,  understand,  and  enforce. 
We  believe  that  the  imposition  of  the 
relatively  severe  rule  sanctions  at  the 
0.02  "bright  line"  alcohol  concentration 
proposed  by  some  commenters  is  not 
justified.  Although  the  available  studies 
support  removing  the  employee  from 
safety-sensitive  functions,  the  level  of 
impairment  or  adverse  effect  does  not 
warrant  the  additional  actions  required 
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for  concentrations  of  0.04  and  above. 
Employers  will  likely  review  employee 
test  results  between  0.02  and  0.04  on  a 
case-by-case  basis  to  determine  any 
appropriate  action  under  their  own 
authority. 

A  few  commenters  supported  one  of 
two  other  positions:  absolute  zero 
tolerance,  with  anything  over  0.00 
resulting  in  a  rule  violation,  or  a 
standard  similar  to  those  used  by  the 
States  for  driving  while  intoxicated 
(0.08  or  0.10).  They  presented  the 
former  position  as  being  most  consistent 
with  safety.  The  NAS  and  the  National 
Transportation  Safety  Board  (NTSB) 
have  favored  setting  an  explicit  poUcy 
of  zero  BAC  The  NTSB  said  that  "(ilt 
should  be  absolutely  clear  that  no 
alcohol  is  acceptable  in  commercial 
transportation  because  research  has 
demonstrated  that  low  blood  alcohol 
levels  can  produce  impairment."  Its 
comments  on  these  rules  reiterate  this 
position.  As  several  commenters  who 
favored  an  0.02  standard  noted, 
adoption  of  an  absolute  zero  standard  is 
not  possible,  as  discussed  below, 
because  of  the  current  limits  on  testing 
technology.  Commenters  supporting  the 
latter  standard  based  on  State  law 
believed  that  it  would  sufficiently 
protect  safety  without  unnecessarily 
infringing  on  employees'  rights. 
Adoption  of  either  the  0.08  or  0.10 
standard  would  be  a  step  back  from  the 
current  requirements  imposed  on 
commercial  operators.  In  light  of  the 
studies  referred  to  above,  it  also  would 
be  inconsistent  with  ensuring  pubhc 
safety. 

Those  commenters  who  favored  the 
proposed  bifurcated  system  believed  it 
would  provide  employers  with  the 
greatest  flexibility  in  ensuring  that 
alcohol  use  at  very  low  levels  did  not 
adversely  affect  safety  while  not 
requiring  the  more  significant  costs 
(evaluation,  replacement,  etc.)  or  stigma 
associated  with  a  rule  violation.  These 
commenters  did  not  believe  that  the 
provision  would  be  difficult  to 
understand  or  enforce.  We  agree  with 
them. 

Having  any  standard  other  than  0.00 
raises  troubling  questions  about  whether 
an  employer  should  allow  an  employee 
whose  test  shows  an  alcohol 
concentration  between  0.00  and  0.04  to 
continue  performing  a  safety-sensitive  ' 
function.  Clearly,  the  Department's 
concern  about  public  safety  and  an 
employer's  additional  concern  about 
liability  are  raised  in  a  situation  in 
which  an  employee  "passed"  a  test  with 
an  indicated  alcohol  concentration 
below  0.04  and  then  begins  or  resumes 
performing  safety-sensitive  functions. 
The  likelihood  of  being  involved  in  an 


accident  when  performing  safety- 
sensitive  functions  with  a  measurable 
alcohol  concentration  is  increased. 
Therefore,  we  are  adopting  the  0.02- 
0.04  standard,  as  proposed,  with  the 
two-tiered  system  of  consequences.  The 
covered  employee  must  be  removed 
from  a  safety-sensitive  position  at  any 
alcohol  concentration  of  0.02  or  greater. 
If  the  employee's  alcohol  concentration 
is  0.02  or  greater  but  less  than  0.04.  the 
employee  will  not  be  allowed  to 
perform  safety-sensitive  functions  until 
(1)  the  next  scheduled  duty  period 
(usually  the  next  day),  if  at  least  eight 
hours  has  elapsed  (24  hours  for  those 
regulated  by  FHWA),  or  (2)  a  retest 
shows  the  alcohol  concentration  has 
fallen  below  0.02.  If  the  employee  has 
an  alcohol  concentration  of  0.04  or 
greater,  the  employee  cannot  return  to  a 
safety-sensitive  function  until  (1) 
evaluated,  (2)  treated,  if  required  by  a 
SAP,  and  (3)  retested  with  a  result 
below  0.02.  In  either  case,  the  employee 
will  be  prevented  from  posing  any 
danger  to  the  public.  An  employer  can 
take  more  serious  action  for  the 
presence  of  alcohol  at  any  concentration 
if  it  has  authority  to  do  so  independent 
of  DOT  regulations. 

The  Department  has  used  the  0.02 
alcohol  concentration  as  the  lower 
standard  rather  than  0.00,  because  it 
represents  the  lowest  level  at  which  a 
scientifically  accurate  alcohol 
concentration  can  be  measured  given 
the  limitations  of  any  current 
technology  (e.g.,  blood,  breath).  Results 
below  0.02  cannot  be  verified  as 
indicating  consimiption  of  alcohol 
(could  represent  natural  ketosis)  and 
would  be  forensically  insufficient  to 
support  consequences  under  these  rules. 
We  cannot  be  sure  if  such  results 
indicate  if  the  employee  really  has  any 
alcohol  in  his  or  her  system.  In  essence, 
use  of  a  0.02  standard  represents  a  zero 
tolerance  standard  for  alcohol. 

Some  commenters  raised  questions 
about  relying  on  the  NHTSA  CPL  for 
testing  devices  that  must  measure  as 
low  as  0.02.  NHTSA's  model 
specifications  for  devices  on  the  CPL 
were  developed  for  police  use  under 
criminal  laws  prohibiting  alcohol 
concentrations  of  0. 10  and  above. 
Although  all  of  the  EBTs  on  the  CPL 
exceed  existing  requirements,  on 
September  17. 1993,  NHTSA  published 
a  notice  modifying  the  model 
specifications  for  evidential  breath 
testing  devices  to  be  consistent  with  the 
requirements  of  these  rules  and 
updating  the  Ust  of  conforming  products 
(58  FR  48705).  The  new  specifications 
establish  evaluations  for  precision  and 
accuracy  of  devices  at  the  0.0.  0.02, 
0.04,  0.08  and  0.16  alcohol 
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concentrations.  When  tiie  OAs  proposed 
the  rules  being  issued  in  final  today,  we 
were  aware  that  NHTSA  was  going  to 
take  this  action  to  respond  to  the 
ongoing  efforts  of  States  to  lower 
prohibited  alcohol  concentrations  to 
0.08  in  general  and  to  0.02  for  drivers 
under  21  and  to  the  prohibition  on  0.04 
alcohol  concentration  or  greater  for 
commercial  drivers. 

On-duty  Use 

The  rules  also  prohibit  a  covered 
employee  from  using  alcohol  while 
performing  safety-related  functions  and 
prohibit  an  employer  who  actually 
knows  of  such  use  from  allowing  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions.  The 
need  for  this  prohibition  is  self-evident. 
Some  commenters  suggested  an 
exception  for  medication  if  the 
employee  notifies  the  employer  and  the 
employee's  alcohol  concentration  never 
reaches  0.02;  others  strongly  opposed 
such  an  exception.  As  discussed  above 
under  the  discussion  on  the  definition 
of  alcohol  use,  we  have  decided  not  to 
allow  a  medication  exception  in  these 
rules. 

Pre-duty  Use 

Commenters  had  a  mixed  reaction  to 
the  pre-duty  use  prohibition.  Several 
opposed  it  as  unnecessary  dueio  the  on- 
duty  prohibition,  intrusive  on  an 
employee's  private  life  (and  legitimate 
use  of  a  legal  substance),  unfair  to  "on- 
call"  employees  and  tuienforceable. 
Others  supported  the  prohibition,  but 
several  of  them  wanted  it  extended  from 
the  proposed  four  hours  to  a  range  of 
five  to  12  hours;  eight  hours  proved  to 
be  the  most  popular  and  the  choice  of 
the  NTSB  for  all  OAs.  One  commenter 
wanted  a  clearer  definition  of  what 
actual  knowledge  means.  Some 
commenters  wanted  a  medication 
exception  for  pre-duty  use. 

Drinking  during  off-duty  periods  may 
impinge  upon  a  person's  ability  to 
function  safely  on  the  job.  Although  the 
alcohol  was  consumed  during  the 
employee's  private  or  off-duty  time,  it 
may  still  be  in  the  employee's  system 
when  he  or  she  reports  for  work.  We  do 
not  and  cannot  effectively  require  the 
testing  of  all  employees  when  they 
report  to  woric.  so  the  existence  of 
testing  is  not  in  itself  sufficient.  Setting 
a  pre-duty  abstinence  period  also 
provides  dear  instructions  to  an 
employee  who  might  not  otherwise 
appreciate  or  understand  that  drinking 
before  coming  to  work  could  result  in  a 
positive  test.  Therefore,  we  believe  that 
we  need  to  retain  a  pre-duty  abstinence 
period  in  addition  to  the  on-duty 
prohibition  to  avoid  the  possibility  of 


advers  s  effects  from  alcohol  in  the 
systen  due  to  pre-duty  ingestion. 

The  OA  rules  generally  prc^bit  a 
coverf  d  employee  from  using  alcohol 
withir  the  four  hours  preceding  the 
perfor  nance  of  safety-sensitive 
functii  )ns.  Four  hours  is  sufficient  to 
ensure  that  an  employee  is  alcohol-free 
in  mo  t  situations,  without  und^uly 
intrud  ng  upon  the  employee's  private 
life;  a  onger  period  would  be  more 
intrus  ve.  The  rules  also  prohibit  an 
emplc  y^er,  who  actually  knows  that  the 
emplc  yee  has  used  alcohol  within  that 
perioc  of  time,  from  allowing  the 
emplc  yee  to  perform  or  continue  to 
perfor  n  safety-sensitive  functions.  An 
emplc  yrer  cannot  always  be  aware  of  an 
emplo  yee's  pre-duty  behavior,  but 
*  actual  knowledge  can  come  from  the 
emplc  yer's  direct  observation  of  the 
emplc  yee.  a  reliable  witness  or  the 
emplc  yee's  admission  of  alcohol  use. 
Gener  illy,  this  prohibition  is 
enforc  eable  vis-a-vis  the  employer  only 
in  "ac  ual  knowledge"  situations. 

The  FAA's  long-standing  eight-hour 
pre-d)  ty  use  prohibition  for 
crewn  lembers  will  remain  in  effect.  The 
applii  ability  of  the  four-hour 
prohi  lition  to  "on-call"  employees 
varies  by  industry.  Please  refer  to  the 
specilc  OA  rules  on  this  issue.  Because 
duty  muTS  often  are  not  predictable  in 
the  rail  industry,  the  four-hour  period  is 
shortened  for  unscheduled  assignments 
to  the  interval  between  being  "called  to 
duty"  and  "reporting  for  duty."  RSPA's 
rule  p  rovides  an  emeigency  exception  to 
the  pi  ohibition  on  pre-duty  use.  For 
exam  ile,  the  only  qualified  employee  in 
the  ai  »,  who  has  used  alcohol  within 
the  pi  evious  four  hours,  can  be  called  to 
respo:  id  to  an  emergency  call  to  perform 
the  si  nple  act  of  turning  the  valve  to 
shut  (  own  a  ruptured  pipeline.  The  rule 
prohi  )its  alcohol  use  after  the  employee 
has  in  en  notified  to  report  for 
emer(  ency  duty.  The  exception  does  not 
supp(  rt  the  employee's  continued 
perfoi  mance  of  the  safety-sensitive 
funct  ons  once  safety  is  achieved  or  if  a 
replay  ement  employee  is  readily 
avaiU  }le.  As  discussed  above  under  the 
discu  ;sion  on  the  definition  of  alcohol 
use.  V  e  have  decided  not  to  allow  a 
medi<  ation  exception  in  these  rules. 

Use  F  ollowing  an  Accident 

commenters  had  problems  with 
prohibition,  although  many 
pp^rted  the  concept.  Several  noted 
would  be  unenforceable  because 
ployer  often  does  not  have 
over  the  employee  and  is 

where  the  employee  is  in 
"  status,  since  the  on-duty 
i  }ition  applies.  Numerous 
comr  enters  pointed  out  that  the 
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prohibition  is  too  difficult  to  apply  to 
employees  who  do  not  know  about  the 
accident  or  to  mechanics  who  may  have 
worked  on  the  vehicle  involved  in  the 
accident.  Those  comments  on 
mechanics  are  specifically  addressed  in 
the  OA  preambles. 

Since  it  is  important  to  determine 
whether  alcohol  is  implicated  in  an 
accident,  a  covered  employee  who  has 
actual  knowledge  of  an  accident  in 
which  his  or  her  performance  of  a 
safety-sensitive  function  has  not  been 
discounted  by  the  employer  as  a 
contributing  factor  to  the  accident  is 
prohibited  from  using  alcohol  for  eight 
hours  following  the  accident.  The 
prohibition  ends  eight  hours  after  the 
accident  (when  a  test  is  no  longer 
required),  once  the  covered  employee 
has  taken  a  post-accident  test  under 
these  rules,  or  once  the  employer  has 
determined  that  the  employee's 
performance  could  not  have  contributed 
to  the  accident. 

While  we  recognize  that  there  are 
some  situations  where  it  may  be 
difficult  to  enforce,  the  prohibition  is 
important.  The  Department  is  aware  of 
accidents  in  which  employees,  who 
should  have  been  tested,  left  the  scene 
and  then,  when  they  were  brought  in  for 
testing,  alleged  that  they  consiuned 
alcohol  after  the  accident  This  rule 
prevents  employees  who  know  they  are 
subject  to  testing  from  explaining 
"positive"  findings  on  an  alcohol  test  by 
alleging  they  had  a  drink  after  the 
accident.  sincfe'«uch  action  also 
constitutes  a  rule  violation.  It  also  is 
useful  for  employees  who  may  not  know 
whether  or  not  they  remain  in  "on- 
duty"  status  after  an  accident  to  be 
aware  of  this  prohibition.  We  are 
imposing  an  "actual  knowledge" 
requirement,  because,  in  some 
situations,  the  employee  involved  in  an 
accident  may  not  know  of  the  accident. 
For  example,  a  mechanic  makes  a 
mistake  that  causes  an  accident  a  couple 
of  hours  later  or  half  a  continent  away. 
If  the  mechanic  is  unaware  of  the 
accident,  we  agree  with  those 
commenters  that  do  not  believe  a  ban  on 
drinking  can  be  effectively  enforced.-  - 
However,  if  it  is  established  that  the 
mechanic  did  know  of  the  accident  and 
his  or  her  potential  involvement  (e.g.. 
was  told  by  a  supervisor)  and 
performance  of  the  safety-sensitive 
function  was  not  too  removed  in  time  to 
make  conducting  a  test  futile,  the 
mechanic  would  be  prohibited  from 
drinking.  See  the  specific  OA  rules  that 
limit  the  application  of  this  prohibition 
to  performance  of  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  or  on  the  vehicle  or  aircraft 
involved.  Also,  the  FRA  rule  does  not 
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Refasal  ta  Svbndt  to  6  Hegaired  AicdhtJ 
Test 

The  rules  ptohibil  a  coverad 
employee  from  wfitsiag  lo  submit  to 
required  post-<acx3dent.  "'"lilTTni. 
reasonable  su&picioo  or  iiollow-tu) 
alcohol  iasts.  The  RSPA  nilc  proviska 
applies  only  to  those  types  oftests  il 
requires.  This,  in  efZect,  provides  that 
the  cmpleyae  must  take  those  tests 
when  required.  The  consegueaoes  iwa 
refusal  to  sulunit  toa  lequirod  test  an 
the  sane  as  if  the  ampk^tee  had  tested 
at  0J)4  or  greater  £ff  had  violated  any  of 
the  other  proiubitiQns  in  these  nfes. 
Failure  to  provide  adequate  breath  lor 
testily  whea  lequired  without  a  valid 
medical  pvjplnT^atinn.  «»npag;tr^g  jji 
conduct  that  cleanly  obstructs  the  testing 
process,  or  iailum  to  sign  the  alcohol 
testing  Ibtin  (U^e  ent^y&B  did  not 
take  test}  constitute  a  rtiusal  to  submit 
to  testuig.  For  Either  discussioa  of 
these  points,  see  the  preambia  k}  part 
40.  A  covered  employee  subject  to  a 
post-acddent  test  who  leaves  the  soeae 
of  the  accident  belooe  being  tested 
(except,  for  example,  wbea  necessary  to 
receive  medical  treatment^  and  isaot 
reasonably  available  for  a  test  is  deemed 
to  have  refused  to  sohmit  ta  a  leqaired 
test.  A  refusal  aiui  caa  accor  w,keman 
employee,  who  screeos  positive  lor 
alcohol,  decides  to  admit  alcohol 
misuse  in  vioktioo  of  the  rules  aad 
refuses  the  con£rmati(n  test  This 
situation  is  differoot  frxun  allowing 
employees  to  voluntarily  "mark  ofP* 
from  duty  when  not  threatened  with  a 
test  under  these  rules.  If  they  feel  that 
they  are  iinable  to  perform  their  ^dbs 
due  to  alcohol  misuse.  The  employer 
must  still  confirm  the  positive  screen  to 
protect  the  int^ty  of  the  process  and 
to  comply  with  the  statutory 
requirement  for  a  confirmation  test  In 
the  absence  of  the  confirmation  test 
result,  the  employee  oould  later  disavow 
the  admission  and  challenge  tbe  scieen 
test  resulL  The  rules  prohibit  an 
employer  fitun  permitting  an  employee 
who  refuses  to  suhnrit  to  testing  to 
perform  or  cootioue  to  perform  saiety- 
sensitive  functions.  In  addition,  ikt  FRA 
rule  prohibits  imyisie  refusing  a 
re<|uired  te^  from  engagiiig  ia  covered 
service  (or  bum  saonths. 

Some  coBunenteis,  iodudii^  the 
NTSB,  waatad  die  penalty  for  a  Kftisal 
to  test  to  be  j»raeval  koxB  safiety- 
sensitiva  hjuctieas  Ua  24  keusB.  Wa 
disagree  aad  iaiead  to  apply  the  &iU 
consequenoas  -of  &eae  mfes  4a  aa 
emplojve's  aafusal  to  tdta  lequarad 


alcohol  teeta.  F^imn  la 
a  podlnv  has  tuna 
itefaaiaatiad 


suspidaaiHtiB 
duriagtfaa 


test  tfcaaght  aad  get  aaljr  ■ 

penaltjr:^      

them  ^ia  , __^__  , 

hoan  deesa»t  Mb  fix  «dw  fnUei..— 
the  employee  sfaoiild  be  avaliiitBd  ^  a 
SAP  beim  aafeuoEnag  to  a  aaiity- 
sensiCnv  fancSim. 

An  appiicant'a  ar  emptoywi'g  rataaa 
to  sabaut  to  a  pfe-eDaplaymat  tat  <■-• 
TeturB4o-<faty  lestdMs  aot  tngger 
conseqaaacas  aader  the  rales  tkat  l 
ia  1[ha  seed  for  «vsiAuatiflnL  ia  tksa 
caaea.  t^  apphoaot  cr  aa^ioyn  is  aot 
in  a  aafaty^aePHitiwa  poeitka  m>H  tinn 

not  ^a*e  to  fae  nneiad  &oa  a  s^ty- 
sensitive  poeitiQa.  Siaca  those  ta^  mm 
a  coaditioB  prooedeot  to  storti^  cr 
returning  tosaiaty-acBisitiva  fiuataeaa. 
the  applicaat  or  enqiio3iaesiaipi]y  ooaU 
not  be  hired  orTetumedto^Bty, 

Tests  Required 

Genera/ 

The  Act  requires  that  the  industry 
alcohol  misuse  prerentlon  programs 
provide  for  pre-employmeot,  reasonable 
suspiclrai.  post-accident  and  random 
testily  Periodic  tests,  which  jjeneially 
are  performed  as  part  of  required 
physical  examinations  for  certification 
of  some  employees,  are  discretionary 
under  the  AcL  The  DA  rules  require  the 
forms  of  testing  mandated  by  the  Act,  as 
well  as  letum-to^luty  and  follow-up 
testing;  however,  the  Department  has 
decided  not  to  require  periodic  testing 
for  alcohol  We  agree  with  the 
commenter  who  questioned  the  value  of 
periodic  alcohol  testing  if  the  employee 
knows  when  the  test  isto  be  conducted. 

The  testing  programs  are  designed  for 
the  deterrence  and  detection  of  alcohol 
misuse,  "which,  in  turn,  promote  our 
corapelliag  interest  in  ensuring 
transportation  safety.  Whether 
conducted  by  breath,  blood  or  other 
method,  alcohol  testing  is  considered  a 
Federally-mandated  "search",  under  the 
Fourth  AmendmenL  Accordingly, 'we 
are  limiting  alcshol  testing  to  the 
specific  time  periods  surrouBding  the 
performance  of  safety-related  funotjons. 
Thai  linutation  provides  the  requisite 
nexus  to  ensuring  proper  perfonnancB 
of  safety -related  functions  that  is  our 
prin>ary  concern  and  the  principal 
purpose  of  these  rules.  The  tests 
required  by  these  rules  will  be 
cooducted  after  a  triggering  event  (pia- 
employiaaat.  posfaccideal,  reasonaUe 
cuspkion.  aetum-te-duty^  (oUovr-mp) 
and  )Hst  befoM.  dudag  or  fuct  afier 
ftttoaaamtm  af  a  astHty-aaositive 
fraction  iraadami. 


EracticBl  aad  pslicT  tin 
»8t  floa  of  Ite  ditaat 
Tbaaa  fiSQOBDB*  aiB 

addrrwedfeakywia 

ntatfag  to  aac^  t]p^  of  tetii^ 

Pn-emptoyment  Testtqg 

A  aahataatial  aumharof  nomma^ftn, 
weaaoaaoeiiiad  about  thecoetsaf  paa- 


silly  "intaa^nca''tastB  aada  wa^^ 
tiiBe.  TbB  Natiaaal  AtrliaaClBi^Buaifla 
spedficaUjr  gemmiaeaded  that  "ka\9w 
pre-eaqalayaaat  aioohol  teatiag  fulee  ds 
not  Jiaed  to  be  adopted'  *  '"IlsaAot 
explicitly  nqtmo  pfe-aiaployBMat 
testing  forcoweiad  ttanspoitatkia 
industiy  eaaployeBS,  ao  are  do  aot  have 
the  diacntaoB  ta  alimiB^e  it  frsa  tbeaa 
prograns.  Wa  tacagaiae  that, « the 
commenters  noted,  drinking  off  duty 
geaeially  is  Ifigii  aid  ikat  ^oahol 
xenaiaa  ia  Ike  bady  for  ooly  a  short 
penod  «f  tiiaa.  Qian,  a  test  iMuH 
iadicatiqg  akiAal  «ne  may  anly 
tadicate  bad  ^idgmwit  or  bad  ttaai^ 
(e.g.,  oae  aotioes  aa  empk^aent 
adwertiaeasent  after  havi^  beer  aad  a 
han^uiger  far  iuQch.  immedialely 

ag^^hea.  aad  is  toaledj  instead  of  aksfaol 
misuse. 

To  laaice  each  a  lest  more  meaningfal. 
we  are  sequiii^E  a  coveted  ampio|«ee  to 
underage  alcohol  testing  any  time  prkw 
to  the  Erst  toaa  the  employee  peifonas 
safaty-seasitive  fuartirmti  for  an 
employer.  This  could  occur  (he  fint 
time  that  the  enapleyee  performs  a 
safety-sensitive  function  after  being 
hired  or  after  a  transfer  wnthia  the 
employer's  organization.  Some 
commenters  suggested  that  such  tests 
only  be  required  upon  a  conditional 
offer  of  employment.  The  rules  give  the 
employer  the  flexibility  to  test  at  any 
time  during  the  hiring  process, 
including  heiMe  ornfter  the  empfoyee 
receives  a  condatieiMl  offer  of 
employnient,  or  befose  (preferably  just 
before)  the  employee  starts  performing 
safety-sensitive  ftinctieas.  (Please  refa- 
to  earlier  ADA  sectian  fordiscussioo  of 
treatment  of  alcohol  testing  as  a  inedical 
test,  which  would  have  to  be  done  after 
a  conditional  offer  J  The  latter  choice 
will  enable  the  employer  to  avand  the 
cost  of  Aestiag  several  appthcMria  icr 
eac^  )ob.  tie  pre-empioyiaent  teats  to  the 
periaiaaaace  of  aalety-sensitiwe 
funcAianaand  aoooaHnodate  da 
statutory  bngmy  requiriag  a  pre- 
wnpioyaneHt  test  ior  an  "empfoyaa^ 

rathar  tkaa  aa  applkaoL  Tlie  teiHr 
'"      Willi 
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someone  with  ela^ol  in  his/her  system 
b^oie  incurrins  additiooal  hiring 
e»enses.  For  the  above  reasons,  the 
definition  of  "covered  employee"  used 
in  these  rules  includes  applicants  for  a 
saiisty-sensitive  function  as  well  as 
current  em{^yees  applying  to  move 
into  a  safoty-sensitive  function.  Many 
commenters  thou^t  that  the  rules 
would  require  every  employee  to  report 
for  work  early  evny  day  for  a  regularly 
scheduled  or  randomly-conducted  pre* 
duty  test  The  pie-employment  testing 
requirement  does  not  apply  each  time 
the  employee  repwts  for  safety-sensitive 
duties,  only  the  first  time.  Some 
commenters  were  confused  l^  the  use  of 
term  "jwe-duty"  in  "pre-employment/ 
pre-duty"  testing  and  to  describe  the 
prdiibition  on  using  alcohol  during  a 
time  period  before  performing  a  safety- 
sensitive  function.  For  that  reason,  we 
have  changed  the  name  of  the  test  to 
"pre-employment",  but  note  that  it  - 
covers  both  new  and  transferring 
employees. 

The  rules  prohibit  an  employer  from 
alloiiving  an  employee  to  perform  safety- 
sensitive  functions  unless  that  employee 
has  been  pre-employment  tested  with  a 
resulting  alcohol  concentration  less  than 
0.04.  If  the  pre-employment  test  result 
indicates  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04.  the 
employee  cannot  perform  or  be  allowed 
to  perform  safety-sensitive  functions 
until  the  alcohol  concentration  falls 
below  0.02  cm  a  subsequent  test  Or  until 
the  next  sc^ieduled  duty  period,  if  it  is 
not  less  than  ei^t  hours  following  the 
test  Nothing  in  the  rules  prohibits  an 
employer  from  later  retesting  an 
applicant  with  a  positive  result.  The 
rules  do  not  confer  any  rights  or 
omseqtiences  upon  applicants  or 
employees  who  have  a  positive  result  on 
a  pre-employment  test. 

under  the  rules,  an  employer  may 
elect  not  to  administer  a  pre- 
employment  test  if  the  employee  has 
had  an  alcohol  test  conducted  \mder 
any  OA  alct^ol  misuse  rule  following 
part  40  procediires  with  a  result  less 
than  0.04  within  the  previous  six 
months  and  the  employer  ensures  that 
no  prior  employer  of  w^om  the 
onployer  has  knowledge  has  records 
showing  a  violation  of  these  rules 
within  the  previous  six  months. 
Generally,  this  means  that,  when 
diecking  with  a  prior  employer  to  verify 
Uiat  the  applicant  had  "passed"  a 
previous  alccAol  test,  the  new  employer 
also  must  verify  that  the  prior  employer 
has  no  records  of  a  violation  of  a  OA 
alcohol  misuse  rule.  If  the  new 
employer  knows  the  applicant  had  other 
employers  within  the  last  six  months, 
the  new  employer  must  check  them  too. 
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T  lis  option  provides  the  greatest 
fl  odbility  for  avoiding  the  constant 
n  testing  and  related  costs  involved  in 
ai  industry,  sudi  as  trucking,  which  has 
a  Ugh  employee  turnover  rate.  Some 
a  mmenters  did  not  approve  of  the 
r«  quirement  lb  release  previous  test 
n  Bults  to  a  new  employer.  We  believe 
tl  at  it  is  important  to  include  this 
o  ttion  in  these  programs;  therefore,  we 
d  >  not  intend  to  allow  employers  to 
n  fuse  to  provide  information  on  a 
fc  rmer  employee,  so  long  as  the  request 
n  Bets  the  requirements  of  these  rules. 
S  nee  the  information  can  only  be 
n  leased  with  the  employee/applicant's 
p  ffmission.  we  do  not  believe  there  is 
a  sound  basis  for  the  former  employer 
n  fusing  to  release  the  information.  An 
ei  nployw.  of  course,  can  choose  to 
o  induct  iM«-employment  tests  in  lieu  of 
n  viewing  information  on  past 
ei  aployment  authorized  by  the 
ei  Dpioyee  and  provided  by  a  former 
ei  oployer. 

One  commenter  asked  that  the 
p  t>po8ed  excefKion  to  pre-employment 
t<  sting  be  extended  to  include  negative 
t(  Bt  results  from  the  previous  12 
n  onths,  instead  of  the  previous  six 
n  onths.  We  have  decided  not  to  extend 
tl  e  exception  period  to  12  months;  we 
aj  e  trying  to  provide  some  flexibility, 
b  It  beyond  6  months  it  does  not  seem 
t(  us  that  it  would  be  a  reasonable 
a  sumption  that  the  employee  continues 
t<  be  free  of  alcohol  misuse. 

In  the  common  preamble  to  the 
h  PRMs.  vte  asked  whether  we  should 
n  quire  employers  to  give  notice  that  a 
p  «-employment  test  will  be  conducted. 
V  ^e  have  decided  not  to  impose  such  a 
r^xiirement.  because  it  would  be  too 
te-consimiing  and  burdensome  on  the 

ing  process,  particularly  in  those 

kdustries  where  hiring  occurs  on  the 
The  fairness  issue  (testing  positive 

ter  a  beer  at  lunch)  is  likely  to 

over  time  as  more  and  more' 
elnployers  conduct  these  tests  and 
a  >plicants  beoune  more  aware  of  their 
uie. 

f  ost-cccident  Testing 

Post-acddent  alcohol  testing  already 
ij  required  by  Federal  regulation  in 
s  ime  transportation  modes  and  is  used 
a  >  a  valuable  accident  investigation  and 
e  iforcement  tool.  States  also  omduct 
p  ast-acddent  tests,  depending  upon  the 
c  rcumstances  and  their  authority  to 

t(St 

Elective  post-accident  testing  for 
a  cohol  at  remote  locations  can  be  more 
c  fficult  to  accomplish  than  drug 
t(  sting,  because  alcohol  passes  from  the 
fa  ood  and  breath  more  quickly  than 
n  lost  drugs.  Also,  delays  in  transporting 
b  ained  personnel  and  testing  equipment 


to  en  aoddent  site  can  result  in  negative 
tests. 

The  OA  ruTes  generally  require  that  as 
soon  as  practicable  diuing  the  8  hours 
following  an  accident,  eadi  emplo]rer 
shall  test  each  surviving  covered 
employee  for  alcohol,  it  that  employee's 
performance  of  a  safety-sensitive 
function  either  contributed  to  an 
accident  or  cannot  be  discounted  as  a 
contributing  factor  to  the  accident  The 
need  for  testing  is  presxmied;  any 
decision  not  to  Administer  a  test  must  be 
based  on  the  employer's  determination, 
using  the  best  Information  available  at 
the  time  the  determination  is  made,  that 
the  employee's  performance  could  not 
have  contributed  to  the  accident.  The 
definitions  of  accidents  or  occurrences 
that  will  trigger  a  post-acddent  test  vary 
by  industry  and  are  discussed  in  eadi 
OA's  final  rule.  They  generally  are  the 
same  as  the  trigg^ing  events  for  post- 
accident  drug  testing.  See  the  OA  final 
rules  for  modifications  to  the  general 
approach  cm*  for  disposition  of  comments 
on  the  events  that  trigger  post-accident 
testing.  For  example,  under  the  FTA 
rule,  pK>st-accident  testing  is  mandatory 
if  there  is  a  fatality. 

Any  employee  subject  to  post- 
acddent  testing  shall  remain  readily 
available  for  siich  testing  or  may  be 
deemed  by  the  employer  to  have  refused 
to  submit  to  testing;  such  a  refusal  is 
treated  as  if  the  employee  recorded  a 
test  result  of  0.04  or  greater.  Where 
possible,  employers  should  make  every 
effort  under  the  drciunstances 
surrounding  the  acddent  to  ensure  that 
the  employee,  even  (me  who  has  been 
permitted  to  leave— or  has  had  to 
leave— the  site,  is  available  for  a  post- 
acddent  test.  This,  of  course,  does  not 
mean  that  necessary  medical  treatment 
for  injured  people  should  be  delayed  or 
that  an  employee  cannot  leave  the  scene 
of  an  accident  for  the  period  necessary 
to  obtain  assistance  in  responding  to  the 
acddent.  materials  to  secure  the 
acddent  site,  or  necessary  emergency 
medical  care. 

A  niunber  of  commenters  believed     ' 
that  conducting  a  post-acddent  test 
within  eight  hours  is  imrealistic;  they 
wanted  a  32-hour  maximum  limit  as 
required  in  most  OA  drug  rules.  Because 
alcohol  is  eliminated  from  the  body 
much  faster  than  drugs  are,  using  a  32- 
hour  limit  for  alcohol  testing  is 
inappropriate.  We  chose  an  eight-hour 
maximum  time  limit  for  post-accident 
alcohol  tests,  because  if  a  test  is  not 
administered  vdthin  eight  hours 
following  the  accident,  there  is  little 
likelihood  of  finding  a  meaningful 
alcohol  concentration  resulting  from  use 
preceding  the  acddent  Some 
commenters.  iiiduding  the  NTSB, 
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wanted  the  post-acddmt  tine  hnut 
shortened  to  tvte  to  ieur  hauis  because 
no  alcohoJ  is  likely  to  be  detected  after 
eight  hours.  Although  shorter  time 
limits  may  jesuk  ia  a  laore  usetul  t^l 
resuj^,  Oi^-Bay  not  be  reasenriikc  ^y 
ignore  the  hke^bood  th^' Additional 
time  may  he  seeded  £ar  thaot  aoddents 
that  occttf  in  remote  aceas  or  an  not 
discovered  n^  ^away. 

k  is  important  that  the  employer 
administer  a  ^ost-accident  test  as  seoa 
as  possible  todeternuae  whfBther  there 
was  any  alcohol  misuse.  If  a  post- 
accident  test  is  aot  administered  within 
two  hours  ibJIowzug  the  occuireoce  of 
the  acddenl,  the  employer  must  prepare 
and  maintain  on  file  a  lecond  stating 
why  the  test  was  not  pramptly 
administered.  Same  comraeaters 
wondened  if  the  time  ran  fron  the 
acddent  or  from  the  time  the  site  wbs 
secured.  Oae  commenter  suggested  th^ 
the  two  hosEs  should  begin  a^r  the 
determination  that  the  employee  may 
have  caused  the  acddent.  Because 
alcohol  metabolizes  so  rapidly,  we 
dlsagi«e  that  Sxe  two  hours  6hou4d  run 
from  the  determination  that  an 
employee  may  have  caused  the  accident 
or  after  the  site  has  been  secured;  those 
actions  could  take  several  hours. 

After  ei^  hours  has  passed,  the 
employer  then  shall  cease  attempts  to 
administer  the  test  and  record  why  the 
employer  was  unable  to  administer  a 
test.  Some  commenters  grumbled  about 
the  record  requirements.  We  beliere  that 
recording  this  information  is  Becessary 
for  prc^ram  oversight  and  to  encourage 
employers  to  make  the  maxinmm  eiTort 
to  conduct  ;any  necessary  post-accident 
tests  in  a  tiroeJy  manner.  The 
Department  recognizes  there  may  be 
valid  reasons  for  not  conducting  the 
tests  in  these  time  fraraes,  but  every 
effort  must  be  made  to  do  so.  We  have 
tried  to  ease  the  reporting  burden  by 
dropping  the  proposed  requirement  that 
employers  subnlit  these  post-accident 
reports  to  tho  eppropriate  OA.  I.-Tstead. 
rul;  T  new  'eouire  on]y  that  the 
enipmyei  i.i^intatn  records  on  wh}  a 
post-{»  •.( Jdfr.t  test  could  not  be 
cori;!ui..:td  ad  make  the  records 
pv-oliablti  to  t;i5  anpropridte  DspiirtiJient 
oifiuiii's  L:pc  r.  n?qi:est.  It  is  i.-npor^ant  I3 
nc!v  •>^3t  [his.  test  is  nc'  meeit  to  be  a 
iull  tjjticol.y.ical  workup  for  the 
purp jse  rf  crJc.'rjrinlrg  aalwis-.j} 
r.-:.i:-;ai;rw!.  Zlc  I'liriai-y  pjr;>o..--  cf  tLe 
!ev?  is  to  dc'.i'i-irla^  iThet'i^r  [he 
«rn!  Icyeefc;  ir.\.-i!v9d  shaalJ  he 
rc;;;.\  L-d  frr.:.'  :crt:;y-si.nsi'.iv»!  i:i:u.{' ..:i?. 

M,rt  'Mimrr.cnicrs  vhoaddrv.acr>\:  i^,-. 
isb<.,r  cf  viI.o  shc'i!-.^  be  rSCu-'":>d/Jr 
pcrn.i'.U'd  to  p<;rfor;a  tlie  posi-ccrldcul 
te' }  stipp0rtL.d  OA  a-.cppl^nce  of  tesis 
ro:..iirr:ted  ^yl  -wciifarcemeni  tltcA\tS. 


even  if  the  lestiog^aaB  Bot  cnapij  mitii 
part  40  ia  ewary  respeot:  a  coufde  ef 
commentens  ofipwari  ^«  iitng  Otm 

comBMiar  fcadted  aitf  that  naat  States 
have  implied  coosat  iaws;  caoelhe 
po£ae  test  AamKfkyjmm  and  piace  itiiB 
or  her  in  jail  fprwMaitay  after  ■ 
poaitiv*  ioti  the  ci^oycr  wiU  iMt 
have  access  to  the  enipioyeeAvins  the 
critical  eight  hmos  aMi  owst  he  >«»  to 
use  the  poUce  test  as  a  sdbslilt«ta,  it 
made  na^aUe.  GcMrrily,  ^«e  behvre 
tlat  empis^rB  should  <x}nduot  iheir 
own  pok^accident  testing  under  these 
ruies.  However,  as  comraeBters  have 
ptnoiedl  out,  the  natioiiwide  hi^iway 
tra»sportarion  system  presents  difBcnlt 
post-acddent  testing  problems.  Motor 
vefeacle  operators  caa  range  far  beyond 
the  coRtivl  of  their  employers,  wfeo  tnay 
not  be  inforiaed  of  the  eccurrence-of  an 
acddent  Soran  ^(tended  period.  We 
agree  that  hreeth  or  hiood  aloolhoi  tests 
conducted  by  on-site  Stafte  a.id  kjca!  law 
enforcemeBt  or  public  safety  officials 
should  be  acceptable  in  heu  of  post- 
accident  testing  by  FHWA  emploTers  in 
sHuations  where  that  test  can  be 
administered  eariter  Aan  the  employer 
can  get  to  die  «cene  or  when  an  alcotiol 
test  cannot  he  conducted  by  the 
employer  vrithiB  eight  hours.  These 
local  auttrarities  often  are  first  to  arrive 
at  an  accident  site,  particolarty  if  the 
acddent  occurs  in  a  remote  area,  and 
sometimes  are  equipped  to  conduct 
tests.  Such  tests  must  meet  State 
standards  that  would  already  make 
them  acceptable  in  court.  Althou^ 
commenters  to  other  OA  rules  expressed 
support  of  acceptance  of  such  tests  in 
their  industries,  only  the  FHWA  rule 
vi'ill  provide  for  the  exception  because 
the  need  is  most  acute  for  motor  vehide 
operations.  Other  OAs,  e.g.,  FAA,  have 
separate  rules  that  would  enable  them  to 
obtain  the  results  of  these  tests,  if 
neces,sary,  or  lace  fewer  difficulties  in 
finding  out  about  or  locating  an 
accident  We  recognise  that  we  cannot 
always  ensure  coirjperaficn  in  petting 
leEt  reports  from  tiie  police.  However, 
where  such  results  are  ir.ado  ava-'abJe, 
they  would  beacccptab's  under  iho 
FH\V.\  proj'/am  and  prrt  4d,  p.-o\:deJ 
that  hrcath  testing ir conri'jrtsd  with  an 
i-BT  Lii  the  CPL  and  by  a  iaw 
enforrcinent  officer  cortiiled  on  th.%t 
fc'BT,  arid  *.i;st  blood  testJi-g  is  ronducle'l 
in  roinpliacce  wtth.  Sf-jte-er-^-r'vd 
pror-eJr.fls.  Ploate  refer  is  '.h-?  FirA'A 
ri'.-'.T'ble  fcraddilJona!  ilis^.'.;-.-icr.. 

X'u.'riPmtiS  D3.Tirae!)icrr.  b  iieiHcI  that 
pc:-.t-3cJ.1?nt  t.'ittii.f^  is  urcessbrTi ,  but 


th.t 


is  urir^uscnabJe  aad 


iijp.'-arHisibli.  without tfie optica* 
other  nielhodblc^gifs,  su»:b  us  hW 
saliva  a::d-urijjs.  As  stand  eiirl'jr.  we 


us-: 


;»-.J, 


ancoHidaring  penaMing^M  use  ef 
poel-aocideat  Woed  lertiig  end  tba 
peiiihlu  Bau<ar«(tierdevi^<ar 
srwiMBiigtertt.  thCl  mere  w  fene,  we 
caiuMt  enawa  the  nliahiiity  end 
integrity  leather  devices.  ¥9A  has  ite 
own  preeiQsfiagBrooedunifc  for 
conducting  a  fuU  toiocolo^tcal  analysts 
foUawing  en  eocsdert;  aee  the  FRA  rule 
for  its  part  «3cideiA  testing 
requiiuieeivtiL 

fioadoai  Testiag 

A  signifkaat  «n— hernfoamaeiilers 
opposed  TwndoM  testing,  citing  its  ooste 
■ad  hurdeai  ia  coiBparison  lothe 
perceived  kck  afmgBafioartt  peoUems 
in  AeiriDdiMtrieB.  Sereral -viewed 
traisiag,  adacattooal  efidrts  and 
emplo3^ae  assiatwnoe  piogcMusasheWer 
investmeafts  t^an  wm«^r»u  testiac.  Some 
comaMMJters  safvported  the  aaed  far 
random  leatiag.  Tbe  Act  reqanes 
raadom  akohal  tectiag  of  safety- 
sensitive  emplojiees  ia  the  aviation,  ral, 
motor  camer  and  txanat  industxies.  It  is 
theoniy  type  of  testing  aot  triggeted  by 
orcondiuciediB  teadiion  to  another 
event;  its  primary  objective  is 
detenenoe.  Ahhou^  we  agree  that 
investment  m  education  and  employee 
aasistanoB  e&nts  wiH  deter  some 
emploj«BLJi  iaan  aJirrboi  niimse  and 
contribate  to  the  overall  success  of  the 
alcohol  misnae  prerention  programs, 
some  empi^Foes  will  osdy  be  deterred 
by  theexistenoe  of  lazidaa  testing.  The 
additional  deterraBoe  provided  by 
raiKlom  testing  is  csiticai  to  ensuring 
public  safety.  Coart  dedsions  have 
indicated  that  the  lack  of  good  data 
indicating  a  specific  problem  in  a 
particailar  industry  is  no*  a  bar  to  our 
taking  action  to  prevent  or  address  tlie 
spread  of  a  sodetal  problem  to  that 
industry.  Moreover,  the  lack  of  data  may 
be  due  to  tiie  fact  that  currently  there  is 
little  or  no  testing.  Finally,  and  most 
importantly,  the  Act  provides  no 
discretion;  we  must  require  r£ndom 
teslir»g.  The  ru)e  does  prot-ide.  however, 
that  two  consecutive  years  of  verv  low 
ind^^stry  positive  random  algcrfiol  rates 
wilJ  result  in  a  lov^ring  of  the  random 
nli.ohol  Jesting  ra»e  for  that  indtrsL-y, 
thf-rnby  reducing  empio^'ers'  rzf's. 

Th?  0.\  n-.les  (cv:.vpt  KSPA)  require 
carh*:rp.'.''}i:rtc  rendomly  s«Ie::t  a 
nu.n!>er  ofcTvered  er^pJoysr^s  zA  various 
limes  d:ir:i;gt;;r.h  ycrr  for  crjcnnoynced 
"alcol  cl  tfstJi'f;.  The  :..nT»ber  of 
eTnp5"yc-,ts  t*.-i'_t;'.;d  ni\s[  be  sii.'.T  nen?  to 
if^t,?.]  an  annaf.l  rate  cfnw  l««^strf;:;  25 
I  erqprit  (h.itia:.'; }  of  the  tcta!  r.y.-.ltcr  of 
c^p!oj-.u-<^  .'.jb;ei.t  tc  ihihol  t  ACirg 
und  T  a  parti:,:ii;j^.O.\sruie.^ 
Thcrtv-intsr,  the  in'lnslr>'s.rai»do:r. 
oicr^ho!  rate  wili  !k«  ai^.^iist'^d  h?s^d  on  a 
ppr'"orii>aiw;»)  staijiL-i-d  rphtvd  ta  i'r. 


random  alcohol  violation  rate.  Because 
of  safety  concerns,  two  yeara  of  data  are 
necessary  to  fustify  lowering  the  random 
alcohol  testing  rate:  one  year  of  data  is 
sufBdent  to  raise  it.  (See  more  specific 
random  rate  disciission  below.) 

The  employer  must  select  covered 
employees  for  testing  through  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  One  commenter 
believed  tnat  in-house  random  selection 
is  discriminatory  in  practice  and 
employers  need  to  use  the  services  of  an 
outside  firm.  Each  covered  employee 
must  have  an  equal  chance  of  being 
tested  under  the  random  selection 
process  used.  A  system  using  random 
number  table  or  random  number 
generator  would  not  be  discriminatory 
because  the  employer  could  not 
designate  particular  employees  for 
testing.  The  dates  for  a(uninistering 
random  tests  must  be  spread  reasonably 
throughout  the  year  (the  deterrent  e^ect 
would  disappear  if  employees  know 
that  the  employer  had  completed  all 
required  random  tests  for  the  year)  and 
should  not  be  predictable  (e.g..  every 
Monday  or  the  first  week  of  each 
month).  To  achieve  this,  many 
employen  may  find  it  best  to  |oin  a 
consortium.  Because  of  the  randomness 
of  the  testing,  some  employees  may  be 
tested  more  than  once  during  the  year, 
while  others  will  not  be  testeid  at  all. 

In  the  view  of  some  commenters. 
...random  testing  would  provide  few 
safety  benefits  since  it  is  limited  in  time 
to  performance  of  safety-sensitive 
functions.  A  few  commenters  suggested 
removing  those  limitations  and  applying 
the  requirement  to  all  employees  at  any 
time.  As  stated  above,  we  believe  that 
the  deterrence  provided  by  random 
testing  will  increase  safety.  To  ensure 
their  reasonableness  for  Constitutional 
purposes  (discussed  earlier  in  this 
document),  the  rules  provide  that  an 
employee  can  be  tested  for  alcohol  only 
while  the  employee  is  performing 
safety-sensitive  mnctions.  just  before 
the  emplcnree  is  to  perform  safety- 
sensitive  mnctions,  or  just  after  the 
employee  has  ceased  performing  such 
functions.  Obviously,  the  best  time  to 
test  is  before  the  employee  begins  to 
perform  the  safety-sensitive  fuunction. 
Detection  at  that  point  will  prevent  the 
employee  firom  actually  performing  the 
function  while  he  or  she  had  alcohol  in 
his  or  her  system.  However,  if  the 
employee  understands  that  a  random 
test  can  be  administered  only  before  he 
or  she  begins  work  and  there  is  an 


opp<  rtimity  to  drink  during  work, 
date  rence  is  limited.  The  ability  to  test 
just  lefore,  during  or  just  after 
perii  rmance  increases  the  deterrent 
effec  I  and  may  enable  detection  of 
emp  oyees  who  use  alcohol  on  the  job. 
Alth  >ugh  it  may  be  easier  to  test  at  any 
time  if  the  test  is  not  tied  to  safety,  we 
do  n  >t  believe  there  would  be  a 
suffii  :ient  basis  under  the  Constitution 
to  CG  nduct  the  test. 

Oi  e  commenter  wanted  a  better 
expli  [nation  of  "just  before,  during  and 
just  ( ifter"  performance  of  safety- 
sens  tive  functions.  The  purpose  of  the 
cone  apt  of  "just  before"  and  "just  after" 
is  to  avoid  the  problem  that  some  safety- 
sens  tive  functions  cannot  be 
inter  rupted  for  the  performance  of  a  test 
(e.g..  piloting  an  aircraft).  We  have  not 
defided  the  concept  in  terms  of  a 
spec  fie  time,  but  it  is  intended  to  be 
clo«  enough  to  the  actual  performance 
of  th  5  safety-sensitive  function  that  the 
test  1  Bsults  will  clearly  indicate  that  the 
emp  oyee  would  be  or  was  at  0.04  or 
abov  i  (or  0.02  or  greater  but  less  than 
0.04  at  the  time  when  performing  those 
func  ions.  To  accomplish  this, 
emp  oyers  should  ensure  that  each 
cove  -ed  employee  selected  for  random 
testii  ig  proceeds  to  the  testing  site 
imm  idiately.  In  the  event  the  employee 
is  p€  rforming  a  safety-sensitive  function 
whei  I  notified,  the  employer  must 
ensu  re  that  the  employee  ceases  the 
func  ion  consistent  with  safety  and 
proc  «ds  to  the  site  as  soon  as  possible. 
See  ( iscussion  in  the  specific  OA 
prea  nbles  on  what  the  OAs  expect 
"imx  lediately"  to  mean  in  the  context  of 
repo  ting  for  a  random  test. 

Cons  ortia/Random  Testing  Pools 

To  promote  efficiency  and  reduce 
costs ,  particularly  for  smaller  employers 
and  ( imployers  subject  to  more  than  one 
OA  I  iile,  we  generally  permit  the 
com  lination  of  geographically- 
prox  mate  employees  covered  by 
diffe  ent  OA  rules  into  one  random 
testii  ig  pool.  To  maintain  fairness  and 
the  i  qual  chance  of  each  type  of 
emp  oyee  for  selection,  certain 
cone  itions  apply.  For  example, 
emp  oyees  in  any  industry  who  travel 
most  of  the  time  could  constitute  one 
pool  others  who  remain  in  the  vicinity 
of  th  )  testing  site  would  be  in  another. 
How  jver,  If  the  testing  method  chosen 
requ  red  testing  of  employees 
imm  tdiately  upon  selection  or 
whei  lever  they  arrived  at  the  testing 
locat  on  after  their  selection  (but  still 
unar  nounced).  there  would  be  no  need 
for  »  parate  pools.  Any  acceptable 
met}]  od  must  ensure  that  each  employee 
has  t  n  equal  chance  of  being  selected 
for  t<  sting.  Although  multi-modal  pools 


are  permitted,  they  must  meet  any  other 
specific  OA  requirements,  such  as 
possible  differing  industry  random 
testing  rates. 

If  the  employer  joins  a  consortium, 
the  rules  permit  the  calculation  of  the 
annual  rate  (where  the  rates  are  the 
same)  on  either  the  total  number  of 
covered  employees  for  each  individual 
employer  or  the  total  number  of  covered 
employees  subject  to  random  testing  by 
the  consortium's  pool  covering  the 
employer.  This  means  that  a  consortium 
member  could  have  less  than  its 
required  number  of  random  tests 
conducted  if  the  overall  consortium  rate 
equals  the  required  rate.  Thus,  if 
Employer  A  has  twenty  covered 
employees  and  the  consortium  has  500 
covered  employees  in  the  pool  covering 
Employer  A,  and  a  25  percent  rate 
applies,  if  Employer  A  chooses  to  have 
the  rate  based  on  the  consortium,  the 
consortium  must  conduct  at  least  125 
tests  even  if  none  of  the  covered 
employees  of  Employer  A  are  actually 
tested.  So  long  as  each  employee  has  an 
equal  chance  of  being  tested  each  time 
the  consortium  conducts  random  tests, 
the  requisite  deterrence  factor  exists. 
Membership  in  a  consortium  should 
improve  deterrence  for  small  companies 
because  their  employees  would 
continue  to  perceive  an  equal  chance  of 
being  selected  throughout  the  year. 

Random  Alcohol  Rate  Performance 
Standard 

In  thp  NPRMs,  we  requested  comment 
on  what  annual  rate  to  require  for 
random  alcohol  testing  within  a  10  to  50 
percent  range.  Most  commentere. 
particulariy  employers,  wanted  a  10 
percent  random  alcohol  testing  rate 
beginning  the  first  year,  although 
substantial  numbers  selected  25  percent 
or  a  range  between  10  and  25  percent 
and  several  wanted  to  use  50  percent  as 
currently  required  in  the  drug  testing 
rules.  Many  commenters  expressed  a 
greater  preference  for  having  the  same 
testing  rate  (and  the  lower  the  better)  for 
both  drugs  and  alcohol,  becau<;e 
combining  the  programs  would  save 
more  money  than  just  lowering  the 
testing  rate.  They  argued  that,  with  drug 
testing,  studies  have  shown  that 
lowering  the  testing  rate  did  not  affect 
deterrence.  (At  least  one  commenter 
argued,  candidly,  that  since  in  its  view 
random  alcohol  testing  is  worthless  but 
the  Act  required  it.  we  should  set  the 
lowest  random  rate  possible  to  reduce 
employer  costs.)  According  to 
commentere,  lower  random  alcohol 
testing  rates  are  appropriate  because 
alcohol  use  has  declined,  and  many 
employen  have  strong  employee 
assistance  programs  in  plrce,  which  did 
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not  exist  when  drug  testing  was  phased 
in.  Finally,  most  noted  that  it  is  easier 
to  detect  alcohol  misuse  through 
supervisor  or  co-worker  observation. 
Specific  to  this  rulemaking,  the  National 
Airline  Commission  stated  that 
.*  .*  *  ^y  faodom  alcohol  testing  of 
airline  employees  should  be  at  no  more 
than  a  10  percent  rate." 

We  note  that  in  July  1991,  the  FRA 
initiated  a  comparative  study  of  random 
drug  testing  rates  and  the  impct  on 
deterrence,  as  measured  by  the  positive 
rate.  The  study  compared  4  railroads 
testing  at  50  percent  (control  group) 
with  4  railroads  testing  at  25  percent 
(experimental  group) .  The  positive  rate 
for  the  control  group  when  the  study 
was  initiated  was  1.1  percent;  for  the 
experimental  group  it  was  0.89  percent. 
In  the  first  year  (July  1991  through  June 
1992),  the  control  group's  positive  rate 
was  0.90  percent;  the  experimental 
group's  was  0.87  percent.  For  the  period 
July  1992  through  June  1993,  these 
groups  had  positive  rates  of  0.80  percent 
and  0.94  percent,  respectively. 
Statistically,  the  differences  in  the 
positive  rates  between  the  control  and 
experimental  groups  are  not  significant. 
Many  would  argue  that  the  higher  the 
random  testing  rate,  the  greater  the 
likelihood  of  getting  "caught"  and, 
therefore  the  greater  the  likely 
deterrence.  Detection  is  also  higher  at 
higher  rates.  However,  if  the  likehhood 
of  detection  is  small  (e.g.,  because 
alcohol  metabohzes  so  quickly),  testing 
may  result  in  little  deterrence  unless 
very  high  rates  are  used.  But  costs  also 
rise  as  the  number  of  tests  increases. 
The  concern  is  whether  extra  deterrence 
is  worth  the  extra  cost. 

The  Department  agrees  with 
commentere  that,  since  alcohol 
symptoms  are  somewhat  better  known 
and  easier  to  detect,  more  alcohol 
misusers  than  drug  users  are  likely  to  be 
caught  by  observation,  which  justifies  a 
lower  random  alcohol  testing  rate.  (Of 
course,  observation  alone  will  not 
always  detect  employees  with  very  low 
alcohol  concentrations,  unless  they  have 
an  open  bottle  of  Uquor.)  The  deterrent 
effect  of  random  alcohol  testing  may  not 
equal  that  provided  by  random  drug 
testing  because  the  window  for 
detection  is  limited  by  the  rapid 
elimination  of  alcohol  bom  the  body. 
An  individual  who  has  alcohol  in  his  or 
her  system  while  performing  safety- 
sensitive  functions  may  be  "negative" 
by  the  time  he  or  she  gets  to  the  testing 
site  and  the  testing  is  completed.  In 
addition,  there  are  many  more  programs 
in  place  to  handle  alcohol  misuse 
problems  than  there  were  to  handle 
drug  use  problems  when  we  issued  the 
drug  rules.  There  is  also  no  indication 


that  alcohol  is  a  growing  problem;  drug 
use  was,  and  there  is  still  much 
evidence  that  strong  steps  must 
continue  to  prevent  drug  use  from 
increasing.  Consequently,  we  believe  ' 
that  a  lower  initial  random  testing  rate 
is  appropriate  for  alcohol. 

For  the  above  reasons,  we  believe  we 
can  permit  the  alcohol  random  testing 
rate  to  drop  to  10  percent  if  performance 
criteria  in  our  rules  are  met.  but  cannot 
permit  a  comparable  drop  in  the  drug 
testing  random  rate  for  a  similar 
performance.  In  view  of  the  small 
window  of  opportunity  for  detecting 
alcohol  misuse,  we  agree  with 
commenters  that  the  added  cost  could 
be  more  useful  if  applied  to  other  areas 
of  the  alcohol  prevention  program,  such 
as  training  and  employee  assistance.  On 
balance,  we  believe  that  an  initial  25 
percent  random  alcohol  testing  rate  will 
best  achieve  deterrence  and  detection  at 
a  reasonable  cost. 

Many  employers  commented  that  they 
wanted  performance-adjusted  rates, 
where  the  random  testing  rate  would  be 
set  according  to  each  employer's 
random  positive  rate  for  the  preceding 
year.  These  commenters  stated  that 
testing  based  on  measures  of  results 
would  provide  an  incentive  for 
employere  to  try  alternative  deterrence 
methods.  Labor  agreed  with  employere 
on  this  issue.  Adjusted-rate  testing 
could  be  used  to  reward  those 
employere  who  have  adopted 
rehabilitation  and  treatment  programs  or 
who  have  low  positive  rates.  A  few 
preferred  adjusted-rate  testing  by 
industry.  Other  commentere  noted  that 
providing  flexibility  with  respect  to  the 
random  testing  rate  would  be  extremely 
difficult  to  administer. 

We  agree  that  there  is  merit  in  using 
a  random  alcohol  testing  rate  that  is 
adjusted  annually  based  on  industry 
performance.  To  provide  more  incentive 
and  flexibility,  the  rules  allow  those 
industries  that  demonstrate  a  very  low 
positive  alcohol  random  rate  over  two 
yeare,  due  to  few  employee  alcohol 
misxise  problems  or  the  success  of  the 
alcohol  prevention  programs,  to  lower 
their  random  alcohol  testing  rate  to  10 
percent.  Ten  percent  would  be 
insufficient  to  protect  public  safety,  at 
least  as  an  Initial  testing  rate.  The 
number  of  tests  conducted  at  a  ten 
percent  rate  and  the  visibility  of  testing 
to  employees,  especially  in  medium  and 
small  companies,  would  be  insufficient 
to  obtain  data  about  prevalence  or 
deterrence  of  alcohol  misuse.  We  could 
not  reliably  make  decisions  on  data 
gathered  with  such  a  rate— at  least  not 
for  a  number  of  yeare.  If  those  who  say 
usage  is  extremely  low  are  correct,  when 
the  data  gathered  at  the  Initial  25 


percent  rate  verifies  this,  the  testing  rate 
can  be  lowered. 

The  OA  rules  require  efnployere  to 
use  an  initial  random  alcohol  testing 
rate  of  25  percent.  They  provide  that, 
after  all  employere  have  implemented 
the  rules  and  industry-wide  data  for  the 
first  year  is  available,  the  OA 
Administrator  will  annually  announce 
in  the  Federal  Register  the  minimum 
required  aimual  percentage  rate  for 
random  alcohol  testing  applicable  in 
that  OA's  covered  industry  during  the 
calendar  year  following  publication  of 
the  notice.  Thereafter,  each  OA  will 
determine  the  annual  random  alcohol 
testing  rate  for  the  industry  regulated  by 
the  OA  rule  based  on  the  reported 
violation  rate  (number  of  random 
alcohol  tests  results  equal  to  or  greater 
than  0.04  plus  rehisals-to-take  random 
alcohol  tests  divided  by  the  totol 
random  alcohol  tests  conducted  plus 
refusals-to-take  random  alcohol  tests) 
for  the  industry.  The  random  rate 
adjustment  indicated  by  industry 
performance  will  occur  at  the  beginning 
of  the  next  calendar  jjpar.  (Thus,  during 
calendar  year  1997,  an  OA  will  receive 
results  bom  its  industry  for  calendar 
yeare  1995  and  1996  (the  firet  year  that 
industry-wide  data  will  be  available), 
evaluate  them  and  publish  in  the 
Federal  Register  a  determination  of  the 
need  for  the  industry  to  adjust  the 
random  rate.  Any  such  change  would 
take  effect  on  January  1, 1998.  Please 
note  that,  once  employere  of  all  sizes  are 
reporting  data,  a  decrease  in  the  rate 
would  require  two  yeare  of  qualifying 
data  and  an  increase  in  the  rate  would 
require  only  one  year  of  data.)  A  refusal 
to  take  a  random  alcohol  test  will  coimt 
as  a  positive  for  the  purpose  of 
calculating  the  Industry  random  testing 
rate  and  count  toward  the  number  of 
random  alcohol  tests  required  to  be 
conducted. 

Determination  of  the  violation  rate  is 
based  on  data  obtained  firom  employere 
through  the  annual  Management 
Information  System  (MIS)  reports  they 
must  submit  by  the  following  March 
15th.  We  envision  that  each  OA  and  the 
OST  Drug  Office  will  review  the  MIS 
data  and  that  the  OA  Administrator  will 
issu»a  determination  within  a  few 
months.  We  believe  that  covered  entities 
need  approximately  one-half  year  of 
lead  time  to  adjust  their  procedures, 
make  changes  in  any  contracts  and  take 
other  necessary  action  to  adjust  to  an 
increase  or  decrease. 

To  make  a  decision,  each  OA  will 
compare  the  violation  rate  to  two 
specific  criteria:  1  percent  and  0.5 
percent,  respectively,  to  determine  if  the 
industry  must  change  or  maintain  the 
random  alcohol  testing  rate.  If  the 


industry  violatioo  rate  is  1  percent  or 
greafter  dtiring  a  given  year,  the  random 
alcohol  testing  rate  will  be  SO  percent 
for  the  calendar  year  following  the  OA 
Administratof's  announcement  that  the 
rate  must  i^aage.  If  the  industry 
violation  rate  is  less  than  1  percent  but 
greater  than  f).S  percent  during  a  given 
year  (for  two  years  if  currently  at  50 
percent),  the  random  alcohol  testing  rate 
win  be  25  percent  for  the  calendar  year 
following  me  OA  Administrator's 
annonncement  that  the  rate  must 
diange.  If  the  industry  violation  rate  is 
less  man  €.S  percent  during  a  given  year 
(for  two  years  if  testing  at  a  hi^er  rate), 
the  random  alcohol  testing  rate  will  be 
10  percent  for  the  next  calendar  year. 
For  example,  an  industry  testing  at  a  50 
percent  random  rate  for  alcohol  can 
drop  tbe  rate  to  10  percent  if  its 
vioLBtion  rote  drops  below  a5  percent 
for  two  consecutive  years.  Because  of 
safety  concerns,  two  years  of  data  are 
necessary  to  Justiiy  lowering  the  rate 
and  one  year  of  data  is  suflicient  to  raise 
it.  The  two  years  cannot  be  averaged;  a 
violation  rate  of  0.07  one  year  and  a  0.11 
violation  rate  tiie  next  year  will  not 
allow  a  drop  in  the  random  alcohol 
testing  rate. 

We  sdected  IX  percent  and  0.5 
percent  as  appropriate  performance 
standards.  We  would  prefer  zero 
positives  but  recognize  this  may  be 
impossible.  These  levels  represent  a 
balance^  pennittii^  cost  savings  when 
usage  remains  very  low,  while  ensuring 
that  if  deteirence  is  not  maintained,  the 
rates  will  increase.  We  selected  the  1 
percent  -violation  rate  as  the  rate 
adjustment  standard  based  on  the 
experience  that  tba  military  and  other 
workplace  programs  have  had  with 
deterrence-based  dmg  testing.  Their 
i«snlts  reveal  that  no  matter  what  rate 
is  used  for  random  testing,  the  testing 
programs  will  never  achieve  zero 
positives.  There  always  is  a  constant 
group  of  *l»ard-core"  individuals 
representing  a  fraction  of  1  percent  of 
the  population  who  are  detected 
positive  over  a  period  of  time;  these 
individuals  are  unaffected  by 
deteirence-based  testing  because  of 
addiction  or  belief  in  their  invincibility. 
We  also  believe  that  a  positive  rate  of 
0.5  percent  is  adiievable  based  on  our 
limited  data  from  the  random  roadside 
alcohol  testing  project,  where  rates 
below  O.S  percent  were  obtained,  and 
our  experience  with  DOT  Federal 
employee  drug  testing  where  positive 
rates  have  decreased  to  0.25  percent. 

We  recognize  that  because  the 
reported  violation  rate  is  obtained  from 
data  whose  precision  is  eroded  by 
sampling  vtoiance  and  measurement 
error,  and  whose  accuracy  is  diminished 


by  non-response  bias,  theie  is  a  greater 
risk  that  it  diverges  bom  the  actual 
violation  rate  in  the  population.  Each 
OA  will  be  using  MIS  data  collection 
and  sunpling  methods  that  address 
these  issues  to  the  extent  possible  and 
make  sense  in  the  context  of  its 
particular  industry.  Wh»e  not  all 
employers  tre  included  in  the  reported 
data,  the  OA  will  decide  how  many 
covered  employers  must  be  reqxiired  to 
report  or  be  sampled:  this  decision  will 
be  based  on  the  number  of  employers 
(not  otherwise  required  to  reportj  that 
must  be  sampled  to  ensure  that  the 
reported  data  from  the  sampled 
employers  reliably  reflects  the  data  that 
would  have  been  received  if  all  wen 
required  to  report  However,  we  retain 
for  our  discretion  the  ilectsioo  on 
whether  the  reported  data  xeUahly 
support  the  cnncJusiop  ^.g..  baseid  on 
audits  of  company  records  that  show 
significant  falsification  of  reports).  If  the 
reported  data  are  not  sufficiently 
reli^le.  the  OA  tvill  not  permit  the 
random  rate  adjostmeot  to  occur. 

We  have  decided  to  use  industry 
violation  rates  (positive  tests  And 
refusals  lo  testj  as  the  performance 
benchmark  rather  than  the  employer 
violation  rates  urged  by  coounenters. 
Company-by-compacy  r^es  would  be 
extremely  difficult  to  implement  and 
enforce,  extremely  difficuh  to  apply  to 
small  companies,  would  require  r^xNrts 
from  all  companies,  could  encourage 
cheating  (especially  in  areas  of  heavy 
competition)  and  could  excessively 
complicate  the  use  of  consortia. 
Although  an  individual  company  may 
have  reduced  iiK:entive  to  lower  its 
positive  rate,  industry  organizations 
may  pressure  it  to  work  toward  a  more 
favorable  industry  random  alcohol 
testing  rate.  Industry-wide  rates  should 
be  much  easier  to  implement  and 
enfoica 

Implementation  Issues.  The  lower 
random  alcohol  testing  rates  will  create 
implementation  }»oblems.  particularly 
for  small  employers  and  consortia  (see 
discussion  below).  Small  companies 
that  do  not  participate  in  a  consortlmn 
may  have  to  test  at  a  higher  effective 
rate  even  after  the  industry  rate  has  been 
lowered  to  meet  other  requirements.  A 
very  low  number  of  dates  on  which  tests 
are  conducted  will  have  a  detrimental 
eiZect  on  deterrence.  Therefore,  to 
promote  deterrence  (and  as  required 
under  the  Department's  drug  testii^ 
rules),  an  employer  must  spread  akc^l 
tests  throughout  the  year.  A  very  small 
company  (e.g..  one  that  has  to  test  two 
covered  employees)  will  not  be 
permitted  to  only  test  eoqiloyees  once 
every  Eew  years.  Rather,  it  will  have  to 
test  at  least  once  a  year  and  establidi  a 


program  that  will  eesure  that  there  is  no 
period  of  time  during  which  eo^ioyees 
know  testing  "is  draw  far  the  yen-".  For 
example,  if  an  onployer  is  required  to 
conduct  only  one  to  fiour  tests  and  that 
number  are  completed  by  mid-summer, 
the  employer's  program  must  ensure 
that  more  tests  coiild  be  conducted 
before  the  end  of  the  calatdar  year.  For 
example,  such  an  employer  could 
conduct  random  testing  every  quarter  or 
Could  randomly  select  tbe  month  ivithin 
the  next  12  months  for  ocnducting  the 
next  test(s).  Depending  upon  the  month 
selected,  the  employer  may  in  fact  test 
more  than  once  in  a  calendar  year.  For 
example,  using  a  revolving  calendar,  the 
first  selection  is  May  1994  for  the  year 
January  1994  to  Decexabet  1994;  tiie 
next  selectioB  must  be  for  the  12  months 
from  May  1994  to  April  1995. 

Another  alternative  is  for  small 
employers  to  ioin  a  consortium  so  that 
their  employees  are  always  subject  to 
random  testing.  Ahhou^  we  have  in  a 
number  of  ways  eased  the  burden  on , 
small  employers,  these  restrictions  that 
may  raise  the  effective  annual  random 
rate  are  necessary  to  achieve  ifaterrence 
in  random  testing  in  the  ccntext  of 
allowing  random  rate  adjustments.  A 
small  employer,  of  course,  can  achieve 
the  benefits  of  a  lower  random  rate 
without  the  higher  costs  of  meeting  the 
deterrence  requirements  if  it  foins  a 
consortium.  If  the  company  is  in  a 
consortium,  the  employee  is  always 
subject  to  testing  because  he  or  she  is 
part  of  a  much  larger  poc^  and  the 
necessary  deterrence  exists. 

Under  the  Department's  current  drug 
testing  rules,  employers  must  ocmduct 
random  drug  tests  at  a  50  percent 
annualized  rate;  that  is,  the  number  of 
annual  random  tests  conducted  must 
equal  half  the  number  of  the  covered 
population.  Elsewhere  in  today's 
Federal  Register,  the  Department  is 
publisfalng  a  separate  NPRM  that  seeks 
comment  on  a  proposed  industry 
performance  standard  to  adjust  the 
raiulom  testing  rate  for  tbe  current  drug 
testing  programs.  The  proposal  is 
designcMd  to  lower  costs  and  maintain  an 
equivalent  level  of  deterrence  of  illegal 
drug  use.  The  NPRM  proposes  to  allow 
each  OA  Administrator  to  lower  the 
random  drug  testing  rate  to  25  percent 
if  its  industry  has  a  positive  testing  rate 
of  less  than  li)  p^oent  for  two 
consecutive  years  (while  testing  at  50 
percent):  the  rate  will  increase  back  to 
50  percent,  if  the  industry  random 
violation  rate  is  1  percent  or  higher  in 
any  year.  The  Department  is  not 
proposing  a  systMQ  to  adjust  the  drug 
random  rates  identical  to  that 
established  lor  alcohol  random  testing 
for  the  opposite  of  the  reasons  stated 
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above.  It  is  more  difficult  to  justify  a 
possible  lowering  of  the  testing  rate  to 
10  percent  because  the  symptoms  of 
drug  usage  are  less  well  known  and 
more  difficult  to  detect  by  observation 
than  symptoms  of  alcohol  misuse. 
Moreover,  random  drug  testing  is  a  more 
effective  deterrent  than  random  alcohol 
testing  because  the  window  of 
opportunity  for  detection  is  greater: 
drug  metabolites  are  present  in  the  body 
far  longer  than  alcohol.  However,  we 
agree  with  commenters  that  we  still 
should  provide  an  incentive  for  each 
industry  to  achieve  a  low  random  drug 
positive  rate  and  reduce  testing  costs. 

The  random  alcohol  rate  adjustments 
will  have  an  impact  on  other  aspects  of 
random  alcohol  testing.  If  a  given 
covered  employee  is  subject  to  random 
alcohol  testing  under  the  alcohol  misuse 
rules  of  more  than  one  OA  for  the  same 
employer,  the  employee  shall  be  subject 
to  random  alcohol  testing  at  the 
percentage  rate  established  for  the 
calendar  year  by  the  OA  regulating  more 
than  50  percent  of  the  employee's 
safety-sensitive  functions  (or  those  that 
take  the  greatest  percentage  of  the 
employee's  time).  If  the  employee's  time 
is  equally  divided,  the  employer  may 
choose  the  OA  rule  with  the  lowest 
random  testing  rate.  If  an  employer  is 
required  to  conduct  random  alcohol 
testing  under  the  alcohol  misuse 
prevention  rules  of  more  than  one  OA, 
the  employer  may  (1)  establish  separate 
pools  for  random  selection,  with  each 
pool  containing  the  covered  employees 
who  are  subject  to  testing  at  a  different 
OA  required  rate;  or  (2)  randomly  select 
from  all  employees  for  testing  at  the 
highest  percentage  rate  established  for 
the  calendar  year  by  any  OA  to  which 
the  employer  is  subject.  Consortia  could 
meet  different  required  random  testing 
rates  by  setting  up  separate  pools. 

Many  commentere,  particularly 
employers,  supporting  random  testing 
claimed  that  it  would  be  less 
burdensome  if  they  could  combine  their 
drug  and  alcohol  random  testing 
programs.  They  noted  that  using  the 
same  employee  selection  for  both 
alcohol  testing  and  drug  testing  would 
allow  flexibility  and  be  more  cost 
effective,  by  minimizing  the  impact  on 
an  employer's  operations.  Labor 
supported  combination  testing,  where 
an  employee  would  not  know  in 
advance  whether  he  or  she  was  being 
tested  for  alcohol,  drugs,  or  both,  as  the 
most  effective  type  of  program.  "The 
rules  do  not  prohibit  employers  from 
combining  random  drug  and  alcohol 
testing.  However,  the  possibility  of 
different  testing  rates  for  drug  and 
alcohol  random  testing  may  cause 
difficulties  for  employers  interested  in 
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combining  their  random  testing 

f)rograms.  Differences  in  the  testing  rate 
or  each  program  can  be  accommodated; 
for  example,  where  an  employer  must 
use  a  25  percent  alcohol  random  rate 
and  a  50  percent  drug  random  rate,  half 
(randomly  selected)  of  the  employees 
chosen  for  testing  would  be  tested  for 
both  drugs  and  alcohol  while  the  rest 
could  be  tested  only  for  drugs.  Other 
methods  are  possible  so  long  as  they 
meet  the  requirements  of  both  programs. 
Of  course,  combined  testing  must  occur 
around  the  time  of  performance  of  a 
safety-sensitive  function  to  meet  the 
requirements  of  the  alcohol  Ihisuse 
prevention  rules. 

Reasonable  Suspicion  Testing 

The  vast  majority  of  commenters 
supported  the  need  for  reasonable 
suspicion  testing,  although  one 
commenter  opposed  it  as  unnecessary  in 
view  of  existing  company  policies.  We 
agree  that  this  type  of  testing  may  be 
more  valuable  for  alcohol  than  for 
illegal  drugs.  People  are  more  familiar 
with  the  symptoms  of  alcohol 
intoxication  than  with  those  of  illegal 
drug  use.  The  presence  of  alcohol  is 
easier  to  detect  (at  least  at  hi^er 
consumption  amounts)  from  physical 
symptoms  (e.g.,  odor  of  breath)  or 
behavior  (e.g.,  inability  to  walk  a 
straight  line)  and  more  research  has 
been  done  on  how  to  train  people  to 
make  these  observations.  Supervisor 
observation  is  not  a  complete  solution, 
however;  "practiced"  drinkers  often  can 
mask  symptoms  (e.g.,  they  use  a  breath 
spray  or  can  walk  a  straight  line)  and 
avoid  detection.  Also,  supervisors  may 
have  reasons  to  overlook  employee 
alcohol  use  (e.g.,  sympathy  for  the 
employee,  the  desire  to  avoid 
confrontation,  or  the  lack  of  a  readily 
available  replacement).  The  U.S.  Army 
has  found  that  supervisors  have  a 
tendency  to  underreport  alcohol 
involvement  in  accidents  (The  Alcohol 
and  Accidents  Guide,  February  1987). 

The  OA  rules  require  employers  to 
test  covered  employees  for  alcohol 
when  the  employer  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  these 
rules  or  if  the  employee's  behavior  and 
appearance  indicate  alcohol  misuse. 
The  employer's  determination  that 
'reasonable  suspicion  exists  lo  require  an 
alcohol  test  must  be  based  on  specific, 
contemporaneous,  articulable 
observations  by  a  trained  supervisor 
concerning  the  appearance,  behavior, 
speech,  or  body  odors  of  the  employee. 
Reasonable  suspicion  testing  under 
these  rules  is  authorized  only  if  the 
required  observations  are  made  during, 
just  preceding  or  just  after  the  period  of 


the  work  day  that  the  covered  employee 
is  performing  a  safety-sensitive 
function.  , 

Several  commenters  wanted 
supervisors  to  be  able  to  use  long-term 
performance  factors,  such  as  abuse  of 
sick  leave,  in  making  their  reasonable 
suspicion  testing  decisions.  In  addition, 
they  believed  that  requiring  the 
observation  to  occur  close  to  or  during 
the  performance  of  a  safety-sensitive 
function  is  too  restrictive.  Some 
commenters  thought  that  use  of  long- 
term  factors  would  be  appropriate  only 
in  conjunction  with  short-term 
indications  of  alcohol  misuse;  othera 
opposed  any  use  of  long-term  factors. 
The  factors  set  out  for  determining 
when  reasonable  suspicion  exists  in  the 
drug  and  alcohol  rules  are  short-term  in 
the  sense  that  they  focus  on  what  a 
supervisor  sees  at  the  time  of 
performance  of  safety-sensitive  duties. 
The  Department  believes  that  this 
restriction  is  appropriate  because  it 
accommodates  Fourth  Amendment 
concerns  by  relating  the  determination 
of  the  need  for  testing  to  factors 
indicating  possible  alcohol  involvement 
that  may  affect  the  employee's  present 
ability  to  safely  perform  required  safety- 
related  tasks.  For  example,  even  if  the 
super\'isor  does  not  smell  alcohol,  he  or 
she  legitimately  could  decide  to  test  an 
employee  who  cannot  hit  the  correct 
buttons  to  operate  a  vehicle  (a  required 
safety-related  task),  but  should  not  test 
an  employee  simply  because  he  or  she 
comes  In  late  that  day.  Constant 
lateness,  for  example,  may  result  from 
an  alcohol  problem,  but  it  is  not  a 
reasonable  basis  for  suspicion  of  alcohol 
misuse;  there  are  too  many  other 
possible  explanations.  The  rules  do  not 
interfere  with  the  supervisor's  own 
authority  to  take  appropriate  action  in 
response  to  longer-term  factors  (e.g..  a 
long-term  decline  in  work  performance, 
patterns  of  absenteeism,  lateness,  or 
abuse  of  sick  leave)  that  may  violate 
company  policies. 

A  covered  employee  is  required  to 
undergo  reasonable  suspicion  testing  for 
alcohol  as  soon  as  possible,  because  the 
body  rapidly  eliminates  alcohol. 
Therefore,  if  a  reasonable  suspicion  test 
is  notjponducted  within  two  houra 
followmg  the^etermination  of 
reasonable  suspicion,  the  employer 
shall  prepare  and  maintain  on  file  a 
record  stating  the  reasons  why  the  test 
was  not  conducted.  If  the  test  is  not 
conducted  within  eight  hours  after  the 
determination  of  reasonable  suspicion, 
the  employer  shall  cease  attempts  to 
conduct  the  test  and  shall  state  in  the 
record  the  reasons  for  not  administering 
the  test.  These  records  must  be 
submitted  to  the  appropriate 
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Department  officials  upon  request.  This 
record  requirement  and  the  reasons  we 
are  imposiog  it  are  similar  to  those  for 
post-accident  testing  discussed  above. 
(Please  note  this  is  a  change  from  the 
NPRMs.) 

A  number  of  cominenters  expressed 
concerns  that  supervisors  might  abuse 
reasonable  suspicioo  tests  to  harass 
unpopular  employees  and  wanted  strict 
requirements  to  pvevent  this  possibility. 
Many  wanted  us  to  require  that  two 
supervisors  make  the  decision  to  test  (as 
in  the  existing  drug  testing  rules)  to 
limit  possible  haraasmoit  and  to 
support  management's  case  during 
future  grievance  and  aibitiation 
procedures.  Others  noted  that  a  two- 
supervisor  requirement  would  be 
impracticable  because  alcohol 
metaboliaes  so  quickly  and  because  in 
certain  locations,  many  employees  have 
only  one  supervisor  available. 

Tee  alcohol  final  rules  generally 
require  a  single  supervisor  trained  in 
detecting  the  symptoms  trf  alcohol 
misuse  to  make  the  required 
observations  and  determine  the 
existenra  of  reasonable  suspicion.  We 
agree  with  several  oommenters  that 
alcohol  testing  is  too  time-sensitive  to 
inooiporate  as  a  general  rule  the  time  it 
takes  to  consult  a  second  supervisor 
before  making  the  testing  decision, 
which  also  is  difficult  or  impossible  in 
some  transportation  industry  locations. 
In  addition,  symptoms  of  alcohol  use 
are  more  widely-known  and  easier  to 
detect  than  those  of  drug  use  so  there  is 
less  need  Sor  corroboration.  To  protect 
against  possible  harassment  of  a  specific 
employee,  the  supervistv  who  makes 
the  d^ermination  that  reascMiable 
suspicion  eidsU  generally  is  prohibited 
from  conducting  the  reasonable 
suspicion  test  on  that  employee. 
Comments  were  mixed  on  whether  we 
should  allow  supervisors  to  base  their 
decisions  to  conduct  reasooi^le 
suspicion  tests  on  third-party  reports  of 
alcohol  misuse.  We  decided  not  to 
permit  a  supervisor  to  base  such  a 
decision  on  reports  by  a  third  person 
who  has  made  the  observations,  because 
of  that  person's  poaaihle  credibility 
problems  or  lack  of  appropriate  training. 

A  few  conunenters  suggissted  that 
supervisors  document  witiiin  two  hours 
and  annually  raport  their  reasons  for 
conducting  a  reasonable  suspicion  test 
so  that  the  OAs  can  dieck  ior 
harassment.  We  believe  that  the 
possibility  d>at  a  seview  of  company 
records  would  show  wrhether  particular 
mdividuals  were  harassed— i.e..  tested 
without  positive  resuh  too  often— 
should  help  deter  harassment.  A  couple 
of  coounentars  envisioned  holding 
supervisors  liable  for  damages  if  the 


resu  Its  of  the  lest  did  not  confirm  their 
sus{  icions.  We  believe  it  inappropriate 
to  re  quire  action  against  a  supervisor  for 
ord«  ring  a  test  where  the  results  are 
negs  live.  Reasonable  suspicion  is  not  a 
guai  mtee  of  a  positive  result  on  an 
alco  lol  test.  Otfier  factors  can  result  in 
behj  vior  or  appearance  that  can 
reasi  inably  cause  one  to  suspect  alcohol 
mist  se;  that  is  why  we  require  a  test 
befo  e  requiring  action  for  a  rule 
violj  lion.  In  addition,  the  supervisor 
may  have  been  correct,  but.  by  the  time 
a  tes  can  be  conducted,  the  alcohol  may 
have  passed  througji  the  employee's 
syst<  m. 

Behi  vior  and  Appearance 

N»  merous  corementers  wanted  to 
elim  nate  the  proposed  prohibition  on 
emp  oyee  behavior  and  appearance 
char  cteristic  of  alcohol  misuse,  because 
it  is  (  onceptually  part  of  the  reasonable 
su^  rion  prohibition  and  because  it  is 
so  su  jjective.  They  noted  that  it  would 
not  h  9  useful  because  managers  do  not 
alwa;  rs  have  daily  contact  with  their 
empl  >yees.  However,  some  commenters 
states  that  they  wanted  the  authority  to 
remo  re  an  employee  on  behavior  and 
appe  trance  gnnmds  when  a  reasonable 
suspi  :ion  test  is  not  possible. 

VV«  agree  that  simple  "behavior  and 
appei  xance"  of  alcohol  misuse  involves 
a  sub  active  determination  and  should 
not  b !  considered  prohibited  conduct 
that  t  iggers  the  full  consequences  of 
viola  ing  these  rules  without 
confi  mation  of  such  misuse  by  a 
posit  ve  test.  As  a  resuh.  the  final  rules 
have  )een  changed  from  the  NPRMs: 
undei  the  reasonable  suspicion  testing 
provi  ;ions,  an  employer  who  observes 
such  >ehavior  and  appearance  must 
condi  ct  a  test;  however,  when  it  is 
infeaj  Ible  or  impossible  to  conduct  a 
reasoi  laWe  suspicion  test  in  a  timely 
mann  n  (e.g.,  an  EBT  is  unavailable  or 
broke  i),  the  employee  is  not  permitted 
to  per  brm  safety-sensitive  functions  for 
ei^t  lours  (or  until  cAtaining  a  result 
below  0.02  on  a  test  if  an  EBT 
subse  uently  becomes  available  within 
the  8-  lour  period). 

The  OA  rules  prohibit  a  covered 
emple  yee  from  reporting  for  duty  or 
remaii  ling  on  duty  requiring  the 
perfor  nance  of  safely-sensitive 
fundi  ms  while  the  employee  is  under 
the  in  luence  of  or  impaired  by  alcohol, 
as  ind  cated  by  behavior,  speech  and 
perfor  nance  indicators  of  alcohol 
misua  .  They  also  prohibit  an  employer 
fit)m  a  lowing  such  an  employee  to 
perfor  n  or  continue  to  perform  safety- 
sensiti  ve  functions.  However,  since 
alcoholl-related  behavior  tends  to 
becomfc  apparent  to  persons  vtrithout 
extens  ve  training  (such  as  that 


provided  by  police)  only  at  alcohol 
concentrations  well  abov-e  0.04,  it  is 
unlikely  that  misuse  would  be  detected 
in  this  manner  at  alcohol  concentrations 
in  the  0.02-0.04  range.  Thus,  there  are 
important  safety  reasons  ka  requiring 
that  an  employee  be  removed  from  his 
or  her  safety-sensitive  function  based  on 
behavior  and/or  appearance  alone  if  no 
testing  devices  are  available.  Another 
reason  that  we  decided  not  to  eliminate 
this  provi&ion  entirely  as  requested  by 
many  commenters  is  because  some 
employers  do  not  believe  that  they 
otherwise  have  the  authority  to  remove 
an  employee  %vho  appears  to  be  under 
the  influence  of  akohol  in  the  absence 
of  a  test  We  do  not  want  an  employer 
to  allow  a  saSety-sensitive  employee  to 
remain  on  duty  for  that  reason. 

Some  conunenters.  particulariy  in  the 
aviation  industry,  wanted  to  retain 
existing  prohibitions  on  operating 
"under  the  influence"  and  while 
"impaired".  To  the  extent  some  existing 
OA  rules  already  permit  removal  of  an 
employee  based  on  observation  alone, 
the  employee  has  a  right  to  an 
evidentiary  hearing  (e.g..  as  part  of  a 
certificate  revocation  action).  The  rules 
we  have  published  today  do  not  provide 
for  a  right  to  a  hearing.  For  that  reason, 
and  because  removal  from  a  safety- 
sensitive  function  in  the  absence  of  a 
reasonable  suspicion  test  involves  a 
subjective  determination,  unverified  by 
a  test,  and  may  provide  an  opportunity 
for  the  employer  to  harass  an  employee, 
we  beheve  that  lesser  consequences 
should  apply,  i.e..  removal  from  the 
safety-sensitive  function  until  the  next 
regularly  scheduled  duty  period  if  at 
least  8  hours  has  passed.  Removal  for 
this  reason  does  not  require  a  SAP 
evaluation.  Existing  consequences  in 
other  OA  rules  that  have  "under  the 
influence"  or  "impatred"  language  will 
continue  in  effect:  any  consequences 
that  attach  as  a  result  of  those  rules 
could  be  imposed  in  addition  to 
rranoving  the  employee  from  safety- 
sensitive  function  for  ei^  hours.  An 
employer's  separate  existing  authority  to 
remove  employees  is  not  affected  1^  this 
provision. 

Retum-to-Duty  Testing 

The  conunenters  split  over  whether 
retum-to-duty  testing  should  be 
mandated  by  regulation  or  lafi  solely  to 
the  discretion  of  the  employer:  one 
commeoter  noted  that  H  really  is 
another  "inteUigence"  test  Commenters 
who  believed  that  the  test  should  be 
discretionary  disagreed  whether  the 
decision  to  test  should  rest  with  the 
employer  (in  consultation  with  the  SAP) 
or  the  SAP  alone.  Some  oooMBeniers 
stated  that  using  a  04)2  standard  is  too 
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stringent.  Others  liked  the  provision  as 
proposed. 

The  OA  rules  require  each  employer 
to  ensure  that  a  covered  employee,  who 
has  violated  any  of  these  alcohol  misuse 
rules,  has  been  evaluated,  treated 
(where  indicated)  and  tested  with  a 
result  indicating  an  alcohol 
concentration  of  less  than  0.02  before 
returning  to  a  safety-sensitive  function. 
We  disagree  with  those  commenters 
who  thoHught  retum-to-duty  testing 
should  be  left  solely  to  the  discretion  of 
the  employer.  We  believe  that 
compelling  concerns  about  safety  and 
possible  recidivism  justify  imposing  a 
return-to-duty  test  requirement  for  those 
employees  returning  to  safely-sensitive 
functions  after  they  already  have 
demonstrated  problems  with  alcohol. 
Similar  concerns  justify  use  of  a  stricter 
0.02  standard  for  retum-to-duty  tests.  In 
any  event,  under  other  provisions  of  the 
rules,  employees  could  not  perform 
safety-sensitive  functions  until  they 
have  a  result  lower  than  0.02;  since  this 
test  is  specifically  for  retum-to-duty,  the 
application  of  the  0.02  standard  is 
logical.  A  positive  result  on  a  retum-to- 
duty  test  indicates  a  problem  that  has 
not  been  resolved;  the  employee  cannot 
come  back  the  next  day  to  retake  the  test 
without  seeing  the  SAP  again.  The 
decision  to  return  the  employee  to 
safety-sensitive  functions  and  to 
conduct  the  test  ultimately  belongs  to 
the  employer.  The  SAP's  function  is  to 
advise  the  employer  as  to  whether  the 
employee  has  compfied  with  any 
recommended  program  of  treatment. 

Given  the  potential  for  poly-drug 
misuse,  the  rules  permit  employers  to 
conduct  retum-to^uty  drug  tests  on  an 
employee,  when  the  SAP  has  reason  to 
suspect  drug  involvement  and 
recommendis  such  testing.  Any  such 
testing  must  conform  to  the 
requirements  of  part  40.  The  opposite 
would  be  true  as  well.  Employers  would 
have  similar  authority  to  test  for  alcohol 
where  an  employee  tested  positive  for 
drugs  and  the  SAP  had  reason  to 
suspect  alcohol  misuse.  (The  OA  drug 
rules  have  been  drafted  or  are  being 
changed  to  permit  this.) 

Follow-Up  Testing 

Commenters  disagreed  as  to  whether 
follow-up  testing  should  be  required  or 
discretionary.  As  with  retiim-t<Muty 
testing,  they  divided  over  leaving  the 
follow-up  testing  decision  to  the 
employer  or  to  the  SAP.  Several 
commenters  thought  that  a  requirement 
for  follow-up  testing  would  be  too  costly 
and  burdensome  for  employers  and 
might  cause  them  to  fire  the  employee 
instead.  Others  thought  that  the  concept 
had  merit,  but  that  the  rules  should 


require  fewer  tests  over  a  shorter  period 
of  time,  especially  since  the  employee  is 
also  subject  to  random  testing. 

After  identification  of  an  employee's 
alcohol  problem,  there  is  a  strong 
chance  of  recidivism  and  a  need  to 
ensure  continued  disassociation  frt>m 
alcohol  misuse  through  periodic 
unannounced  follow-up  testing.  We 
believe  that  a  minimum  number  of 
follow-up  tests  is  necessary  to  ensure 
public  safety  in  view  of  various 
disincentives  for  imposing  them,  such 
as  cost,  the  customary  SAP  preference 
for  informal  follow-up.  and  FRA's 
experience  in  its  drug  testing  program 
(see  below).  In  making  the  decision 
whether  to  return  the  employee  to 
safety-sensitive  duties,  we  assume  the 
employer  would  determine  whether,  in 
its  particular  circumstances,  the  cost  of 
hiring  and  training  (and  testing)  a  new 
employee  would  exceed  that  of  testing 
a  returned  employee  to  ensure 
continued  disassociation  from  alcohol. 
We  agree  with  conunenters  that  it  is 
appropriate  for  the  SAP  to  determine 
the  employee's  need  for  an 
individualized  rehabilitation  (if  any)  or 
follow-up  program  beyond  the 
minimum  specified  here. 

The  OA  rules  require  that  each 
covered  employee,  who  has  been 
identiHed  by  a  SAP  as  needing 
assistance  in  resolving  problems  with 
alcohol  misuse  and  who  has  relumed  to 
duty  involving  the  performance  of  a 
safety-sensitive  function,  shall  be 
subject  to  a  minimum  of  6 
unannounced,  follow-up  alcohol  tests 
administered  by  the  employer  over  the 
following  12  months.  The  SAP  can 
direct  additional  testing  during  this 
period  or  for  an  additional  period  up  to 
a  maximum  of  60  months  from  the  date 
the  employee  returns  to  duty.  The  SAP 
can  terminate  the  requirement  for  the 
follow-up  testing  in  excess  of  the 
minimum  at  any  time,  if  the  SAP 
determines  that  the  testing  is  no  longer 
necessary.  We  believe  that  fewer  follow- 
up  alcohol  tests  over  a  shorter  period 
would  not  provide  suflicient  deterrence 
of  (or  opportunity  for  detection  of) 
alcohol  misuse  by  an  employee  who  has 
demonstrated  a  previous  problem. 

The  FRA's  experience  under  its  dmg 
testing  rules  with  required  follow-up 
testing  for  employees  who  tested 
positive  for  prohibited  drugs  illustrates 
the  need  for  a  minimum  number  of 
required  follow-up  tests.  In  1991.  FRA 
conducted  a  compliance  review  on  a 
large  railroad  company  and  foimd  that 
9  of  ten  employees  who  had  tested 
positive  and  were  retiuned  to  service 
had  received  no  follow-up  tests  diuing 
the  next  year.  One  employee  received 
one  follow-up  test  six  months  after 


returning  to  work.  One  of  the  emplo)'ees 
who  had  received  no  follow-up  testing 
later  tested  positive  on  an  FR^-required 
random  dmg  test.  The  Department's 
Office  of  Inspector  General  (OIG) 
recently  completed  a  review  of  the 
FRA's  alcohol  and  drug  program.  The 
OIG  reviewed  follow-up  testing 
practices  on  several  railroads  and  found 
inconsistent  procedures  and  a  lack  of 
follow-up  tests.  Its  report  recommends 
prescribing  procedures  for  follow-up 
tests,  including  a  minimum  number  of 
tests  and  a  minimum  period  for  follow- 
up  testing.  For  the  above  stated  reasons, 
we  believe  that  we  must  require  a 
minimum  amount  of  follow-up  testing. 

The  mles  provide  that  the  evaluation 
and  treatment  services  may  be  furnished 
by  the  employer,  by  a  SAP  under 
contract  with  the  employer  or  by  a  SAP 
not  affiUated  with  the  employer.  In  view 
of  the  "gatekeeper"  function  that  the 
SAP  has  under  The  rules,  we  believe  that 
the  employer  should  designate  the  SAP. 
Experts  note  that,  due  to  training  and 
the  profession's  normal  employee 
orientation,  the  SAP  may  be  eager  to 
place  the  employee  back  into  the  normal 
work  environment,  i.e..  the  safety- 
sensitive  function,  but  reluctant  to 
require  testing  by  the  employer.  The 
SAP  may  prefer  to  conduct  any 
necessary  follow-up  testing  as  part  of  an 
after-care  or  follow-up  treatment 
program.  While  we  recognize  that 
placement  of  the  employee  back  on  the 
job  as  soon  as  ]}ossible  without  follow- 
up  testing  may  help  the  employee,  it 
could  put  public  safety  at  risk.  The 
SAP's  customary  professional  loyalty  to 
the  employee  "patient"  would  directly 
conflict  with  the  safety  responsibility  of 
the  employer.  In  order  for  this  program 
to  work  and  to  ensure  public  safety,  the 
SAP  must  recognize  his  or  her 
obligations  to  be  cognizant  of  the 
employer's  responsibilities  and  need  for 
a  fair  evaluation  of  the  employee. 

Given  the  potential  for  poly-drug 
misuse,  the  rules  permit  employers  to 
conduct  follow-up  drug  tests  on  en 
employee  during  the  follow-up  alcohol 
testing  period,  when  the  SAP  has  reason 
to  suspect  dmg  involvement.  Any  such 
testing  must  conform  to  the 
requirements  of  part  40.  The  opposite 
wouldlw  true  as  well.  Employers  would 
have  similar  authority  to  test  for  alcohol 
where  an  employee  tested  positive  for 
dmgs  and  the  SAP  had  reason  to 
suspect  alcohol  misuse.  (The  OA  dmg 
mles  have  been  drafted  or  are  being 
changed  to  permit  this.) 

The  mles  do  not  use  the  stricter  0.02 
alcohol  concentration  standard  imposed 
on  retum-to-duty  tests  for  follow-up 
tests,  even  thou^  the  employee  has 
previously  demonstrated  problems  with 
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alcohol.  In  either  case,  the  employee 
cannot  perform  safety-sensitive 
functions  with  an  alcohol  concentration 
of  0.02  or  above.  Unannoimced  follow- 
up  tests  of  employees  back  on  the  job 
are  similar  to  random  tests.  Because 
employers  may  find  it  convenient  to 
conduct  some  follow-up  testing  at  the 
"^  same  time  as  random  tests,  the 
consequences  for  follow-up  test  results 
must  be  the  same  as  those  for  random 
tests.  This  will  epable  employers  to 
conduct  unannounced  testing  and 
combine  follow-up  testing  with  other 
types  of  testing,  but  avoid  imposing 
total  abstinence  from  alcohol  on 
returned  employees  whose  follow-up 
programs  do  not  require  it.  We  note  that, 
under  the  Act,  an  aviation  employee 
who  has  a  second  violation  under  the 
FAA  alcohol  misuse  prevention  rule 
will  be  forever  barred  from  the 
employee's  safety-sensitive  function. 
Please  see  the  preamble  to  the  FAA  rule, 
for  a  more  comprehensive  discussion  of 
this  consequence. 

Hetesting  of  Covered  Employees  With  an 
Alcohol  Concentration  of  0.02  or 
Greater,  but  Less  Than  0.04 

Some  commenters  disagreed  that 
there  is  any  need  to  provide  for 
retesting.  Others  used  this  issue  as  an 
opportunity  to  reiterate  their  opposition 
to  the  lesser  consequences  for  test 
results  indicating  alcohol 
concentrations  between  0.02-0.039. 

The  rules  provide  that  if  the  employer 
chooses  to  f)ermit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  OA-required 
alcohol  test  indicating  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04,  the  employer  must  first  retest 
the  employee.  The  employee  can  return 
to  the  safety-sensitive  function  if  the 
retest  results  in  an  alcohol 
concentration  of  less  than  0.02. 
However,  the  FHWA  rule  does  not 
contain  a  retesting  provision  because  of 
a  statutory  requirement  that  drivers 
found  to  have  a  measurable  amount  of 
alcohol  in  their  systems  must  be 
removed  for  24  hours.  The  FRA  rule 
also  does  not  contain  this  provision 
because  it  would  conflict  with  its 
existing  rules.  Eliminating  this  option 
from  the  other  OA  rules  would  impose 
a  hardship  on  some  employers;  the 
employer  will  make  the  decision 
whether  retesting  is  necessary  to 
accommodate  its  employment 
circumstance«. 
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Handling  of  Test  Results,  Record 
Retention  and  Confidentiality 

Retention  of  Records 

We  received  very  few  comments 
directed  to  handling  of  alcohol 
recordkeeping  requirements.  Generally, 
those  coihmenters  wanted  to  shorten  Oie 
record  retention  periods  (the  most 
lopular  option  would  reduce  the 
jroposed  5  years  to  3  years  and  the 
jroposed  2  years  to  1  year). 

To  facilitate  Department  oversight  and 
jffective  enforcement  of  the  alcohol 
;esting  programs  and  to  protect 
;mployee  confidentiality,  we  are 
■equiring  each  employer  to  maintain 
"ecords  of  its  alcohol  misuse  prevention 
>rogram  in  a  secure  location  with 
:ontrolled  access.  One  commenter 
vanted  to  know  what  that  really  means, 
rhe  employer  should  lock  the  location 
room,  cabinet,  or,  if  on  computer, 
:ontrol  access  by  password  or  other 
)rotections)  and  allow  access  only  to 
>ersons  with  a  legitimate  need  to  see  the 
■ecords  under  these  rules.  The  OA  rules 
■equire  employers  to  retain,  for  a 
ninimum  of  five  years,  records  of  any 
imployee  alcohol  test  results  indicating 
in  alcohol  concentration  of  0.02  or 
greater;  documentation  of  refusals  to 
ake  required  alcohol  tests;  equipment 
calibration  documentation;  and 
locumentation  of  employee  evaluations 
tnd  referrals.  They  require  employers  to 
etain  for  a  minimum  of  two  years  any 
ecords  related  to  the  collection  process 
except  equipment  calibration 
I  locumentation)  and  training.  Records  of 
negative  test  results  must  be  retained  for 

<  I  minimum  of  one  year. 

Generally,  the  rules  require  each 
I  mployer  to  maintain  the  following 
1  pecific  records: 

(1)  Records  related  to  the  collection 
>rocess,  including:  Collection  logbooks, 
f  used;  documents  relating  to  the 

]  andom  selection  process;  EBT 
(  quipment  calibration  documentation; 
I  ocumentation  of  BAT  training; 
I  ocuments  generated  in  connection 
1  k'ith  decisions  to  administer  reasonable 
I  uspicion  and  post-accident  tests;  and 
(  ocuments  verifying  existence  of  a 
1  ledical  explanation  of  an  employee's 
i  nability  to  provide  adequate  breath  for 
I  ssting; 

(2)  Records  related  to  test  results,  to 
I  le  refusal  of  any  covered  employee  to 

!  ubmit  to  a  required  alcohol  test  and  to 

<  n  employee  dispute  over  the  result  of 
i  n  alcohol  test; 

(3)  Records  related  to  other  violations 
( f  these  rules; 

(4)  Records  related  to  evaluations  and 
I  stum  to  duty;  and 

(5)  Records  related  to  education  and 
{  aining. 


We  have  decided  to  retain  the 
retention  periods  as  proposed  because, 
considering  the  serious  potential 
consequences  of  alcohol  misuse,  we 
believe  it  is  important  to  be  able  to 
identify  repeat  offenders.  In  addition, 
the  FAA  has  a  need  to  track  the  number 
of  repeated  violations  under  its  rule  for 
mandatory  permanent  disqualification 
of  an  employee  under  the  Act. 

In  the  common  preamble  to  the 
NPRMs,  we  asked  whether  we  should 
require  documentation  of  reasonable 
suspicion  determinations.  Very  few 
commenters  addressed  this  issue;  some 
favored  the  requirement  because  such 
documentation  might  deter  harassment 
of  employees,  but  others  opposed  it  as 
burdensome  and  a  violation  of 
employee  privacy.  The  rules  do  not 
require  documentation  of  reasons  for 
determinations  made  to  conduct 
reasonable  suspicion  tests,  but  if 
employers  generate  them,  they  must 
maintain  the  records.  We  are  not 
requiring  that  employers  report  the 
specific  test  resuhs  of  individuals — just 
aggregate  numbers  for  reasonable 
suspicion  tests  conducted  and  resulting 
positives.  This  requirement  should  not 
burden  employers  and  will  protect 
employee  privacy.  Employers  may  want 
to  monitor  their  reasonable  suspicion 
testing  positive  rate  to  determine  if  their 
supervisors  need  additional  training. 

Reporting  of  Results  in  a  Management 
Information  System 

For  oversight  purposes,  each 
employer  generally  is  required  to 
compile  for  the  OA  that  regulates  it.  at 
a  minimum,  an  annual  report 
summarizing  the  results  of  its  alcohol 
misuse  prevention  program  for  each 
calendar  year.  This  information  will 
allow  the  Department  to  track  progress 
in  the  programs  and  later  make  changes, 
if  justified,  that  could  reduce  costs,  ease 
implementation  and  enforcement, 
provide  better  employee  protection, 
and/or  increase  benefits.  Some  OA  rules 
require  that  all  employers  submit  the 
data  to  the  OA;  others  require  a 
representative  sampling  of  employers  to 
submit  the  reports  or  a  mix  of  required 
reports  from  some  and  a  sampling  of 
others.  The  OAs  will  rely  on  this  data 
for  program  evaluation  and  enforcement 
purpos^,  as  well  as  to  adjust  the 
randoniiesting  rates  for  alcohol.  As 
noted  earlier,  FAA,  FRA,  FmVA,  RSPA, 
and  USCG  separately  published  MIS 
rules  on  December  23. 1993.  that  • 
describe  the  particular  OA  requirements 
for  reporting  information  on  drug  testing 
(and  alcohol  testing  for  USCG).  FTA's 
drug  MIS  requirements  are  in  its  final 
drug  testing  rule  published  elsewhere  in 
today's  Federal  Register. 
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Generally,  employers  subject  to  more 
than  one  DOT  OA  alcohol  rule  must 
identify  each  employee  covered  by  the 
regulations  of  more  than  one  OA  and 
report  the  total  number  of  such 
employees  broken  down  by  category  of 
covered  function  and  by  the  OA.  Before 
conducting  any  alcohol  test  on  an 
employee  regulated  by  more  than  one 
OA.  the  employer  must  determine 
which  OA  rule  requires  the  test  and 
then  include  the  test  result  in  the 
appropriate  OA  MIS  report.  Pre- 
employment  and  random  testing  data 
must  be  reported  to  the  OA  that  covers 
more  than  50  percent  of  the  employee's 
function.  Post-accident  and  reasonable 
suspicion  testing  results,  however,  must 
be  reported  to  the  OA  that  covers  the 
function  the  employee  was  performing 
at  the  time  of  the  accident  or 
determination  of  reasonable  suspicion. 
Finally,  retum-to-duty  and  follow-up 
results  must  be  reported  to  the  same  OA 
that  received  the  initial  results  that  led 
to  the  employee's  removal  from  the 
safety-sensitive  function.  In  response  to 
one  commenter's  concerns  about 
confidentiality  of  employee  results,  we 
note  that  the  employer  must  provide 
aggregated,  not  individual,  information 
under  the  MIS. 

Most  of  the  comments  addressed  the 
drug  MIS  requirements;  we  received 
very  few  concerning  the  alcohol  MIS 
proposal.  Since  the  MIS  requirements 
for  drugs  and  alcohol  are  essentially 
similar,  the  Department's  responses  to 
specific  comments  on  the  drug  MIS 
requirements,  which  are  addressed  in 
the  preamble  to  the  drug  MIS  rules 
published  December  23, 1993  (FTA's 
MIS  comments  are  addressed  in  the 
preamble  to  its  final  drug  rule),  also 
apply  to  the  alcohol  MIS  requirements. 

Commenters  generally  expressed 
concerns  about  ensuring  unimpeded 
access  to  employee  testing  information 
kept  by  third-party  providers,  e.g., 
consortia.  The  employer  is  responsible 
for  the  accuracy  and  timeliness  of  each 
report  submitted  by  it  or  a  third-party 
service  provider  acting  on  the 
employer's  behalf.  If  necessary,  the 
employer  should  ensure  by  contract  or 
other  means  access  to  employee  testing 
information  held  by  a  third-party 
provider. 

Employers  required  to  submit  the 
annual  reports  must  do  so  no  later  than 
March  IS  of  each  year  for  the  preceding 
calendar  year  on  the  specified  form. 
Each  report  will  contain  a  number  of 
information  items  relevant  to  program 
evaluation  or  enforcement.  Eventually, 
we  plan  to  merge  the  alcohol  and  drug 
testing  reporting  requirements  where 
practical  to  permit  one  annual  report 
and  to  eliminate  any  duplicative 


information  items.  The  Department  is 
committed  to  developing  the  capability 
for  processing  electronic  submission  of 
these  reports  where  such  capability  is 
not  currently  available. 

Access  to  Facilities  and  Records 

To  preserve  employee  confidentiality, 
the  rules  generally  prohibit  employers 
from  releasing  information  pertaining  to 
an  alcohol  test  of  a  covered  employee  or 
any  violation  of  these  rules,  except  as 
required  by  law.  They  provide, 
however,  that  the  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  concerning  the  employee's 
use  of  alcohol,  including  alcohol  test 
records.  The  rules  permit  the  employer 
to  disclose  information  arising  frx>m  the 
results  of  an  alcohol  test  administered 
under  these  rules  or  from  the  employer's 
determination  that  the  employee 
violated  any  prohibitions  in  these  rules 
to  the  employee  or  in  the  context  of  a 
proceeding  relating  to:  (1)  An  employee 
benefit;  (2)  DOT  agency  action  against 
the  employee  (e.g.,  an  action  to  revoke 
a  certificate);  or  (3)  an  NTSB  safety 
investigation.  Employers  must  promptly 
provide  any  records  requested  by  the 
employee,  but  cannot  make  access  to  an 
employee's  records  contingent  upon 
payment  for  records  other  than  those 
specifically  requested.  The  bundling  of 
requested  records  %vith  unrequested 
material  at  much  higher  cost  has  been 
a  problem  under  the  drug  rules. 
Employers  also  will  have  to  release 
information  as  required  by  law. 
including  court  orders  or  subpoenae. 
Please  refer  to  part  40  for  additional 
discussion. 

The  rules  generally  require  an 
employer  to  permit  adcess  to  all 
facilities  involved  in  its  alcohol  testing 
program  and  make  available  copies  of 
all  test  resuhs  and  any  other  alcohol 
program  records,  upon  request,  to  the 
Secretary  of  Transportation  or  any  OA 
with  regulatory  authority  over  the 
employer  or  any  of  its  covered 
employees.  In  addition,  upon  request  by 
the  NTSB  as  part  of  an  accident 
investigation,  employers  are  required  to 
disclose  information  related  to  the 
employer's  administration  of  a  post- 
accident  alcohol  test  following  the 
accident  under  investigation.  FTA's  rule 
requires  the  employer  to  disclose  test 
results  to  States  to  be  consistent  with 
obligations  placed  on  States  under 
FTA's  State  Safety  Oversight  rule.  See 
the  preamble  to  the  FTA  rule  for  a 
further  discussion  of  this.  RSPA's  rule 
requires  the  employer  to  permit  access 
to  facilities  and  make  available  test 
results  and  records  to  a  representative  of 
a  State  agency  with  regulatory  authority 
over  the  employer. 


Several  commenters  raised  questions 
about  the  reporting  of  confidential 
information  on  individuals  and  opposed 
mandatory  release  of  employee  test 
results  to  subsequent  employers  and 
other  parties  because  of  unspecified 
liability  concerns.  Some  commenters 
expressed  their  support  for  employer 
provision  of  test  results  in  appropriate 
circumstances;  a  few  others  opposed 
allowing  employers  to  require 
employees  to  authorize  the  release  of 
previous  test  results  as  a  condition  of 
employment. 

Generally,  the  rules  require  an 
employer  to  release  information 
regarding  an  employee's  records  as 
directed  by  the  specific,  written  consent 
of  the  employee  authorizing  release  to 
an  identified  person.  In  view  of  the  Act 
that  these  rules  permit  employers  to  rely 
upon  negative  pre-employment  alcohol 
tests  conducted  by  other  employers 
within  the  preceding  six  months,  we 
believe  that  it  is  appropriate  to  require 
a  prior  employer,  upon  written  request 
from  the  employee,  to  make  records 
available  to  a  subsequent  employer. 
This  pre-employment  exception,  which 
can  significantly  reduce  hiring  costs  for 
some  employers,  might  not  otherwise  be 
available  to  them.  Since  the  previous 
employer  would  release  the  records 
only  with  the  written  consent  of  the 
employee  for  a  specific  limited  purpose, 
commenters'  liability  concerns  appear 
to  be  unfounded.  To  preserve  the 
employee's  confidentiality,  the  rules 
prohibit  the  identified  person  or 
recipient  employer  from  subsequently 
disclosing  the  records,  except  as 
expressly  authorized  by  the  terms  of  the 
employee's  written  request.  Please  refer 
to  part  40  for  additional  discussion. 

These  rules  do  not  prohibit  employers 
from  using  their  own  authority  to 
require  applicants  to  release  previous 
test  results.  We  believe  that  employers 
should  be  able  to  protect  themselves 
from  alcohol  misusers  who  move  from 
job  to  job  as  they  are  detected.  A 
prudent  employer  can  ask  an  applicant 
to  request  this  information  from  former 
covered  employers  as  a  condition  of 
employment  and  not  hire  the  applicant 
until  satisfactory  information  has  been 
received.  If  the  applicant  does  not 
provide  this  consent,  the  employer 
simply  could  choose  not  to  hire  the 
applicant  for  a  safety-sensitive  position. 
Of  course,  an  employer  must  conduct  a 
pre-employment  test  when  a  previous 
employer  does  not  respond  (e.g..  had 
gone  out  of  business,  could  not  be 
located,  failed  or  refused  to  provide  the 
requested  information). 


Consequences  for  Employees  Engaging 
in  Alcohol-Related  Conduct 

Removal  From  Safety-Sensitive 
Function/Required  Evaluation  and 
Testing 

In  general,  the  OA  rules  prohibit  a 
covered  employee  who  has  engaged  in 
conduct  prohibited  by  any  of  the  OA 
rules  from  performing  safety-sensitive 
functions  until  he  or  she  has  met  the 
conditions  for  returning  to  such  work, 
which  include  a  SAP  evaluation, 
compliance  with  any  required  treatment 
program,  and  a  successful  retum-fo-duty 
test  with  a  result  below  0.02.  The  rules 
require  employers,  if  they  have 
determined  that  the  employee  has 
violated  these  rules,  to  ensure  that  the 
employee  does  not  perform  or  continue 
to  perform  safety-sensitive  functions. 

Some  commenters  expressed  the 
opinion  that  employers  should 
determine  the  appropriate  consequences 
for  a  violation  of  these  rules.  We 
disagree;  there  may  be  situations  where 
a  conflict  exists  between  protecting 
public  safety  and  an  employer's  strong 
economic  incentive  to  keep  an 
employee  who  misuses  alcohol  on  the 
job.  We  believe  that  we  need  to  establish 
the  appropriate  consequences  for 
violation  of  these  rules  to  protect  public 
safety  and  to  ensure  their  uniform 
application  to  similarly-situated 
employees  to  the  extent  possible.  The 
rules  do  not  prohibit  an  employer  with 
authority  independent  of  these  rules 
from  taking  any  other  action  against  an 
employee. 

A  few  commenters  stated  that 
employers  who  remove  an  employee 
from  a  safety-sensitive  function  should 
not  be  obligated  to  place  that  employee 
in  another  position  or  compensate  the 
employee.  All  these  rules  require  is 
removal  from  safety-sensitive  functions. 
We  leave  the  specific  conditions  under 
which  an  efmployee  is  removed,  such  as 
whether  or  not  the  employee  is  paid  or 
moved  to  another  non-safety-sensitive 
•position,  to  employer  policies  or 
collective  bargaining. 

A  few  commenters  wanted  the 
consequences  to  be  the  same  for  all  of 
the  OA  rules.  Some  of  the  OA  rules  do 
impose  different  consequences;  these 
result  from  differing  statutory 
requirements  and  the  need  to  place 
these  programs  within  the  frameworks 
of  the  OA's  existing  safety  regulations. 
The  Act  mandates  harsher  treatment  of 
certain  aviation  employees  that  violate 
these  rules.  FHWA  had  to  fit  its  rule 
within  a  statutorily-required  system  of 
consequences  for  violations  of  its  safety 
requirements.  (See  the  FAA  and  FHWA 
rules  for  a  specific  discussion  of  these 
differences.) 


Other  Alcohol-Related  Conduct 

Continuing  the  argument  over  the 
appropriate  prohibited  alcohol 
concentration,  some  commenters  on  this 
section  wanted  to  eliminate  the  lesser 
consequences  for  a  0.02-0,039  alcohol 
concentration  and  impose  the  full 
consequences  under  these  rules  on  any 
test  result  at  0.02  or  above,  while  others 
believed  that  no  action  should  be  taken 
against  an  employee  with  a  result  below 
0.04.  We  disagree  with  commenters  who 
want  no  action  taken  against  an 
employee  at  alcohol  concentrations 
below  0.04.  Although  the  Department  is 
not  making  alcohol  concentrations 
below  0.04  a  violation  of  the  rules 
requiring  removal  from  safety-sensitive 
functions  until  evaluation  and,  if 
necessary,  treatment,  we  are  concerned 
about  employees  whose  alcohol  test 
indicates  some  alcohol  in  their  system. 
As  noted  earlier  in  this  preamble,  an 
alcohol  concentration  of  .039  may  not 
warrant  evaluation  and  treatment,  but  it 
may  have  an  adverse  effect  on  that 
individual's  abilities  to  perform  safety- 
sensitive  functions.  Alternatively,  the 
individual's  blood  alcohol  curve  may  be 
rising,  (i.e.,  the  individual  may  have  just 
consumed  enough  to  ultimately  produce 
an  alcohol  concentration  of  0.04  or 
greater,  but  the  alcohol  is  just  entering 
the  bloodstream  and,  at  the  time  of 
testing,  the  alcohol  concentration  is 
below  0.04  and  rising).  Permitting  such 
an  employee  to  continue  performing 
safety-sensitive  functions,  when  we 
know  there  is  alcohol  in  his  or  her 
system,  would  violate  our  (and  the 
employer's  and  employee's)  safety 
responsibility. 

Therefore,  in  addition  to  the  0.04 
alcohol  concentration  prohibition,  the 
rules  require  removal  of  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  from  safety-sensitive 
functions,  until  the  employee  is  retested 
with  a  result  below  0.02,  or  until  the 
start  of  the  employee's  next  regularly 
scheduled  duty  period,  if  it  occurs  at 
least  eight  hours  followdng 
administration  of  the  test.  If  the  retest 
result  is  above  0.04,  the  employee  has 
violated  the  prohibition  against  having 
an  alcohol  concentration  greater  than 
0.04.  The  employee  will  then  be 
required  to  meet  the  conditions  for 
retiuTiing  to  safety-sensitive  functions. 
The  rules  do  not  prohibit  the  employer 
with  authority  independent  of  these 
rules  frY>m  taking  any  other  action 
against  an  employee  based  solely  on  test 
results  showing  an  alcohol 
concentration  greiater  than  0.02. 

The  OA  rules  and  the  part  40  alcohol 
testing  procedures  treat  any  indicated 


alcohol  concentration  reading  of  less 
than  0.02  on  an  evidential  breath  testing 
device  (EBT)  as  "negative."  Given  the 
limits  of  technology  for  measuring 
alcohol  concentration  in  body  fiuids  or 
breath,  the  rules  use  0.02  as  the 
threshold  for  establishing  any  measured 
alcohol  concentration.  Below  this  level, 
we  can  not  be  certain  an  individual 
actually  has  alcohol  in  his  or  her 
system.  Readings  below  0.02,  therefore. 
have  no  significance  for  any  purpose 
under  our  rules. 

Use  of  Back  Extrapolation 

Most  commenters  opposed  allowing 
the  use  of  back  extrapolation  because  of 
its  difficulty  and  uncertainty  in 
application  and  because  it  could 
infringe  upon  an  employee's  legal  use  of 
alcohol.  Back  extrapolation  is  the 
calculation  used  to  determine  alcohol 
concentrations  over  time  based  on  an 
average  rate  of  alcohol  metabolism.  It  is 
most  generally  used  to  determine 
whether  the  alcohol  concentration 
during  the  performance  of  the  safety- 
sensitive  fimctions  (e.g..  at  the  time  of 
the  accident)  was  actually  greater  than 
a  specific  concentration  obtained  at  a 
later  time.  The  OA  rules  require  action 
only  based  on  actual  readings  on  the 
EBTs.  They  do  not  permit  back 
extrapolation  because,  given  the  wide 
individual  variations  in  alcohol 
metabolism,  it  creates  too  many 
uncertainties  in  the  context  of  these 
programs.  This  prohibition  would  not 
prevent  an  OA  from  making  use  of  back 
extrapolation  in  certain  situations.  Some 
existing  OA  rules  permit  the  use  of  back 
extrapolation  through  expert  scientific 
testimony  in  reasonable  cause  and  post- 
accident  cases  conducted  with 
appropriate  due  process  protections. 
"The  rules  that  we  are  publishing  today 
do  not  provide  such  protections.  Those 
situations  are  different  from  the  use  of 
back  extrapolation  by  employers  in 
interpreting  the  results  of  tests 
conducted  under  part  40. 

The  rationale  for  back  extrapolation  is 
based  on  studies  that  show  that  the 
average  rate  of  elimination  of  alcohol 
frt>m  the  bloodstream  is  approximately 
.015  percent  per  hour,  though  this  rate 
may  well  decline  at  low  concentrations 
(0.02  and  below).  Individuals'  rates  of 
alcohol  elimination  are  very  often  not 
"average,"  however.  Further,  it  is 
ordinarily  not  known  when  the 
individual  last  ingested  alcohol  or  how 
much  alcohol  he  or  she  consumed.  All 
of  these  factors  make  back  Extrapolation 
subject  to  substantial  inaccuracy.  Such 
analysis  requires  a  number  of 
"assumptions."  Some  of  the 
assumptions  relate  to  the  individiial 
subject  (e.g.,  whether  there  is  healthy 
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liver  function,  whether  food  was 
ingested  before  consuming  alcohol,  or 
other  metabolic  diffierences).  some  to 
facts  or  claims  that  may  be  supplied  by 
the  individual  (e.g.,  no  on-duty 
consiunption,  no  consumption  during 
the  pre-duty  abstinence  period),  and 
others  to  data  that  can  be  supplied  by 
the  employer  (e.g.,  when  the  event 
occurred  that  triggered  the  test,  when 
the  test  occiured).  It  is  not  only 
desirable  but  necessary  for  such  analysis 
to  be  conducted  by  an  expert  in  forensic 
toxicology. 

We  have  decided  not  to  permit  back 
extrapolation  of  alcohol  test  results 
under  these  rules,  because  it  would  base 
serious  consequences  on  the  variable 
and  uncertain  results  of  this  type  of 
analysis.  However,  the  requirement  that 
employers  remove  persons  with 
indicated  alcohol  concentrations  of  0.02 
or  greater  and  less  than  0.04  from  safety- 
sensitive  functions  for  a  period  of  not 
less  than  8  hours  or  until  they  retest 
below  0.02  will  achieve  some  of  the 
goals  of  back  extrapolation. 

Alcohol  Misuse  Information.  Trading, 
and  RefinTal 

Employer  Obligation  to  Promulgate  a 
Policy  on  Alcohol  Misuse 

The  rules  require  each  employer  to   " 
ensure  that  each  employee  receives 
educational  materials  that  explain  these 
alcohol  misuse  prevention  requirements 
and  the  employer's  policies  and 
procedures  with  respect  to  meeting 
those  requirements  prior  to  the  start  of 
alcohol  testing.  Each  employer  is 
required  to  provide  written  notice  to 
every  covered  employee  and  to 
representatives  of^employee 
organizations  concerning  the 
availability  of  this  information.  Under 
the  rules,  the  materials  must  include: 
the  identity  of  a  contact  person 
knowledgeable  about  the  materials: 
factual  information  on  the  effects  of 
alcohol  misuse  on  personal  life,  health, 
and  safety  in  the  work  environment; 
signs  and  symptoms  of  alcohol  misuse 
(the  employee's  or  coworker's), 
particularly  at  low  concentrations; 
where  help  can  be  obtained;  available 
intervention  methods,  including  referral 
to  an  employee  assistance  program 
(EAP),  other  SAPs  and/or  management; 
categories  of  employees  subject  to 
testing;  what  period  of  the  workday  or 
what  functions  would  be  covered  by  the 
rules;  a  description  of  prohibited 
conduct  and  the  circumstances  that 
trigger  testing;  testing  procedures  and 
safeguards;  an  explanation  of  what 
constitutes  a  refusal  to  submit  to  testing 
and  the  attendant  consequences;  and  the 
consequences  of  violating  the  rules  (as 
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well  as  lesser  consequences  for 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04.) 

Many  commenters  believed  that 
simply  providing  the  above  information 
is  not  sufficient  to  ensure  that 
employees  understand  the  requirements 
of  these  rules  and  their  consequences. 
This  and  other  comments  on  this 
provision  related  to  employee  training 
are  addressed  below. 

Self-Identification/Peer-Referral 
Programs 

Since  our  primary  purpose  is  to  deter 
alcohol  misuse  and  keep  employees 
who  have  alcohol  in  their  systems  trom 
performing  safety-sensitive  functions, 
employees  should  be  able  to  identify 
themselves  as  unfit  to  work.  A  few 
commenters  wanted  to  be  able  to  "mark- 
ofT'.  Some  segments  of  the 
transportation  industry  already  have 
self-identification  programs  that  allow 
an  employee  to  decline  without  penalty 
to  perform  or  continue  to  perform  his  or 
her  job  if  the  employee  knows  that  he 
or  she  is  or  may  be  impaired  by  alcohol. 
We  do  not  require  such  programs, 
because  we  believe  that  they  are  a 
matter  more  appropriate  for  collective 
bargaining  and  employer  policy.  The 
successful  implementation  of  such 
programs  depends  upon  joint  labor- 
management  commitment  to  an  alcohol/ 
drug-free  woric  environment.  However, 
we  encourage  employers  to  establish 
self-idenUfication  or  peer-referral 
programs  and  encourage  employees  to 
use  them. 

However,  such  programs  cannot 
interfere  with  the  conduct  of  the  alcohol 
tests  required  by  these  rules.  Employers 
who  have  set  up  such  programs  must 
ensure  that  employees  are  not  allowed 
to  self-identify  after  they  know  that  they 
have  been  selected  for  testing.  This 
would  compromise  safety  and  frustrate 
the  goals  of  these  programs.  The  rules 
do  not  interfere  with  an.employer's 
discretion  to  impose  its  own  sanctions 
against  self-identifying  employees,  so 
long  as  the  sanctions  are  not  premised 
on  our  rules.  Such  a  program  could 
permit  a  covered  employee  to  take  a 
voluntary  alcohol  test  to  determine 
whether  the  employee  would  be  in 
violation  of  these  rules  if  the  employee 
were  to  perform  safety-sensitive 
functions  (but  not  after  the  employee 
has  been  selected  for  DOT-required 
testing);  there  would  be  no  Federal 
consequences  or  requirements 
pertaining  to  the  test  or  its  results, 
however,  since  that  kind  of  test  is  not 
required  by  DOT  rules. 

ui  addition  to  program  infcmnation, 
the  materials  also  may  describe  any 


peer-identification  or  self-identification 
programs  or  procedures  that  employers 
offer  or  are  associated  with  under  which 
a  covered  employee  may  decline  to 
perform  or  continue  to  perform  safety- 
sensitive  functions  without  penalty 
when  he  or  she  may  be  in  violation  of 
these  rules,  including  any  limits  on  the 
programs.  The  employer  also  may 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
employer's  authority  Independent  of 
these  rules.  These  additional  policies 
must  be  clearly  communicated  and 
identified  as  based  on  the  employer's 
independent  authority. 

Training  for  Supervisors 

Commenters  who  addressed  the  issue 
of  supervisor  training  or  education 
requirements  propoMd  in  the  OA  rules 
generally  supported  one  or  a  mix  of  the 
following:  the  necessity  for  annual  or 
other  recurrent  supervisory  training;  the 
necessity  for  2  hours  or  more  of 
supervisory  training:  the  adequacy  of 
one  hour  of  sufwrvisory  training;  or  a 
mandatory  requirement  for  supervisory 
training  with  the  amount  or  length  of 
training  left  unspecified.  For  example, 
those  who  preferred  a  particular  amount 
of  time  for  training  split  between  a  one- 
time training  requirement  and  an  annual 
or  other  recurring  training  requirement. 

Those  commenters  who  supported 
recurrent  or  annual  supervisory  training 
requirements  expressed  the  belief  that 
supervisory  personnel  need  refresher  or 
ongoing  education  to  maintain  and 
improve  skills  and  knowledge  necessary 
to  making  effective  decisions  regarding 
reasonable  suspicion  alcohol  testing. 
These  commenters  cited  experience 
with  one-time  training  for  supervisors 
that  did  not  provide  sufficient  exposure 
to  the  problems  associated  with 
con  hunting  and  identifying  problem 
employees.  Other  commenters  cited 
anecdotal  information  that  reasonable 
suspicion  testing  was  more 
appropriately  and  frequently  used  when 
supervisory  training  was  part  of  an 
annual  or  periodic  training  program. 

The£)A  rules  require  employers  to 
ensure  that  persons  designated  to 
determine  whether  reasonable  suspicion 
exists  to  require  an  alcohol  test  receive 
at  least  60  minutes  of  training  on  the 
physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misiise,  particularly  those 
associated  with  lower  concentrations  of 
alcohol.  We  believe  that  this  amount  of 
training  time  is  adequate  for  this 
specific  purpose  and  in  view  of  the  fact 
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that  thstgoi^itomB  of  akohal  misiiM  are 
oooamoDly  kaawa  and  necogniiad.  We 
believe  ttiat  feinniBg  ifae  tBte^koor 
training  mquteoMnt  best  tekooBs  tiie 
beee&K  af-supervisarlnanmg  with  its 
high  oastB  toenaplojren.  Additional 
supenriser  training  be^nd  a  mandatofj 
OBB-tiDM,  ODe-hourminiinuni  may  be 
desiraMe.  but  Tequifiug  H  would 
signiikantly  lacrsase  the  costs  imposed 
by  these  rules.  At  Ais  time,  we  lack 
definitive  infonnation  to  coroUate  the 
cost  (rf  additional  training  with 
quantifiable  benefits  that  would  justify 
impositian  of  those  additional  costs  on 
the  transportation  industries.  Employers 
may.  of  course,  provide  additional 
information  or  wnmiAl  (or  other 
recurrent)  training  if  they  desire. 

Several  commentisrs  requested  that 
the  rules  combine  drug  and  alcohol 
trekiiBg  for  supervisorB.  These 
commenters  argued  that  training  would 
be  more  elective  if  viewed  in  the 
context  of  all  substance  abuse  rather 
than  divided  into  separate  courses  for 
drug  and  alcohol  abuse.  Employers  are 
free  to  combine  supervisor  training  for 
alcohol  misuse  detection  with  the 
comparable  training  for  drug  use 
detection  currently  required  by  the  OA 
drug  testing  rules  for  a  total  of  two 
hours  to  minimjj'a  costs  and 
inconvenience.  Please  note  that  FRA 
will  retain  its  existing  combined  three- 
hour  requirement  for  alcohol  and  drug 
abuse  training  for  supervisors. 

A  few  commenters  suggested  that  the 
requirements  for  supervisory  training 
should  be  content-  rather  than  time- 
specific.  These  commenters 
recommended  that  the  rules  specify  core 
or  essential  components  of  the 
curriculum  and  empioyers  would 
develop  the  supervisory  courses 
accordingly.  This  approach  reflects  a 
preference  for  criterion  or  performance 
standard  training  requirements,  rather 
than  training  based  on  a  "classroom 
hours"  concept.  We  have  decided  not  to 
establish  mandatory  performance-based 
training  because  of  the  difficulty  of 
davsloping  meanini^ful  specific  core 
course  components  that  cover  various 
different  indiistrj-  situations  and  the 
administrative  burden  cf  evaLa:rng 
v/hollier  or  not  employjrs  have  met  the 
performance  standards.  We  wouid 
rather  allow  eraployf  rs  the  flexibility  cf 
tailoring  supervisor  training  to  tlvAi 
particular  itduslrj-  and  prr^iranis.  We 
do.  however,  Ir.ke  this  approach  with 
rtquired.EAT  training.,  beccusa  tha!  is 
mucti  mere  tev.hr.ical  znd  specrfl.;  and 
niTist  be  the  same  for  part  40  tr;';ti;:g  in 
ail  traospcrtatjon  industries,    ■ 


Employee  Thzming 

Commenters  presented  many  of  the 
same  arguments  on  the  issue  oT 
mandatray  employee  training  as  they 
did  regannng  supervisory  training 
Various  commenters  suggested  ftiat 
mandatory  recurrent  or  periodic 
employee  training  would  he 
advantageous  and  more  eSactive  as  a 
prevention  or  deterrent  strategy  dian 
testing.  Commenters  akoeuggested  that 
die  rules  should  combine  alcohol 
awareness  education  with  drug  abi»e 
education  to  address  the  total  substance 
abuse  problem.  Some  commenters 
jpposed  meadatory  empk>yee  training 
Mcause  of<»st  concerns. 

Most  comntents  on  the  issue  ot 
smployae  education  critidaed  the  lack 
af  specific  proposed  requireinents  for 
mandatory  employee  education  and 
training  on  alcohol  misuae.  These 
:onuneDtexs  argued  that  the  proposals  to 
)rovide  employees  printed  literature 
md  information  were  inadequate  aad. 
iccording  to  some,  a  waste  of  time  and 
money.  They  expressed  the  belief  that 
structured,  "dassreom"  type  training  is 
nore  efiiactive  in  presenting  infonnatian 
ibout  drug  and  alcohol  abuse  and  to 
ncrease  awareness  and  prevention  of 
ilcohol  misuse.  A  few  commenters 
u^ed  that  it  is  irresponsihle  and 
innecessaiily  punitive  to  impose  a 
xunprehensive  alcohol  testing  program 
ivith  specific  prohibitions  on  alcohol 
nisuse,  without  requiring  training  for 
jmployees  to  be  certain  they  understand 
he  prohibited  conduct  and  the 
xmsequences  of  misconduct. 

We  beheve  motivating  employees 
ibout  safety  in  the  workplace  and  good 
leahh  is  important  to  making  an  alcohol 
nisuse  prevention  program  work, 
because  the  prJfc&ry  objective  of  any 
effective  alcohol  misuse  program  is 
leterrence  rather  than  detection,  it  is 
specially  important  that,  before  any 
esting  is  begiui,  employers  make  their 
smployees  fully  aware  of  the  dangers  of 
Icohol  misuse  in  their  jobs, -advise 
hem  where  help  car.  be  obtained  if  they 
lave  a  problem  with  aJ(  ohol  use,  and 
ilert  them  to  the  potential  consequences 
or  people  who  violate  these  rules. 

These  rules  reqirire  that  employers 
:ive  covered  eiTiployefis  alcoho!  misuse 
nformction.  bat  do  not  require 
la!5sroo.-n  training  for  nons  ipt'r.iiiory 
mployees.  Allhcugb  such  tiuhiing  nay 
€  riesirable.  industry-wide  mn:;drj:ory 
mployee  ci.i-israom  tr.lir;ing  would  be 
r-ohlbitivfcly  cxj»ensivs.  In  the  h'Xnwt.y 
rt-j  donr*.  a  ontT-tinie,  cTiP-hotrr  training 
fquireraont  for  approximately  6  3 
liilicn  employees,  wiih  a  larjjc  ar.oiyit 
f  turnover,  at  an  average  hourly  v/agg 
f  $14..'i0  plus  trs-.-ellime.  cost  of 


material,  etc.  wouM  cost  io  excess  oT 
$rao  million.  Atihis  time,  we  \&ck 
deRBiuve  iuJuiuiatiun  to  coroUate  the 
cost  of  tsaiBii^  wiA  quantifiable 
benefits  ftat  would  jiutify  imposition  of 
these  costs.  Because  of  ^  large  number 
of  employees  covered  by  these  rules,  the 
widely  varymg  relationships  between 
emplf^mr  uid  employee,  and  the 
difficuhy  in  ensuring  the  effectiveness 
of  such  wide-spreed  training,  we  believe 
it  appropriate  to  aUow  empfhiyers  the 
discretkm  to  determine  the  best  means 
of  educating  their  employees  beyond  the 
miniratuB  requirement  to  distribute 
informetional  materials. 

Some  researchers  claim  ftat 
education  is  more  effective  in 
preventing  alcohol  misuse  dian 
sanctions  or  enforoement  initiatives.  For 
example,  a  Boston  University  researcher 
concluded  that  social  pressure  and 
publicity  "may  be  as  important  as 
govemraent  regulations  in  reducing 
impaired  driving  and  fatal  crashes." 
(quoted  in  "USA  Today,"  Wednesday, 
August  3. 1988.)  In  the  area  of  impaired 
driving  deterrence,  NHTSA  believes  that 
the  most  effective  programs  are  these 
that  combine  education  and 
enforcement.  Information  and  education 
programs,  in  the  absence  of  enforcement 
activities  or  sanctions,  have  never  been 
shovsna  to  have  an  impact  on  reducing 
alcohol-related  fatal  crashes. 
Conversely,  scores  of  studies  hajjffibund 
that  programs  involving  enhanced 
enforcement,  roadside  sobriety 
checkpoints,  and  the  use  of  sanctions 
such  as  hcense  suspensions  frequently 
have  resulted  in  significant  reductions 
of  alcohol-related  fatalities.  Although 
there  is  disagreement  on  the 
effectiveness  of  education  alone,  it 
appears  that  using  education  as  an 
adjunct  to  other  deterrent  measures, 
such  as  those  in  these  rules,  will  make 
both  more  tllective. 

We  recognize  that  it  may  be  difiiciilt 
to  get  the  attention  and  support  of 
workers  by  handing  them  literatore  or 
displaying  various  materials  on  a 
bulletin  bcurd.  In  conjunction  with  the 
implementation  of  the  rules,  the 
Depart.Tient  also  pirns  to  di.stribut3 
educational  materials  and  conduct 
Roniinars  designrd  to  help  employt^rs 
inrrrasf?  emnloywe  avvnrnness  uf  the 
TiiXs  of  aicchal  n;;:;asfe  by  those  wLu 
perfomi  saft,ty-.sen.':i:;v,c-  functions.  Tl.-^j 
Depr.-ur.ent  toc.l:  ■;:mibrn.-tionJn  :he 
d.-ug3j  a.  '  . 

i]"'':nul,Zv:il^atioh,  and  TTvatnv.-it 

rJuniemjis  coiriirjtiUcrs  expnissi-d  ^ 
ror  ctrn  :t:j[  the  J  JPICv'j  did  not  :jj  far  . 
e.^ough  in  ensuring  that  e.-nplpjfifcs 
would  gel  access. to  needt'dfSLktarice 
a.-^d  tn-Btrient.  They  felt  that  even 
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though  the  proposed  rules  require 
"evahiati(xi  and  assesnuent"  hy  a  SAP. 
they  do  not  iHtjtect  employees  who 
violate  the  alcohol  misuse  provisions 
frx>m  termination,  and.  therefore,  the 
access  to  treatment  via  the  SAP 
evaluation  is  a  sham;  a  paperwork 
exercise.  Several  commenters  favored 
mandatory  employer-provided  or  paid 
rehabiUtation.  citing  our  proposals  as  a 
cynical  violation  of  the  Congressional 
mandate  to  provide  an  opporixmity  for 
rehabilitation.  Some  commenters, 
particulariy  labor  and  union  groups, 
expressed  the  view  that  the  rules  should 
specifically  guarantee  that  employees 
who  violate  the  regulations  are 
evaluated  by  a  SAP  and  provided  access 
to  treatment,  regardless  of  personnel 
actions  taken  by  the  employer.  Many 
commenters.  however,  opposed 
mandatory  employer-provided  or  paid 
rehabilitation. 

The  Act  reouires  that  an  opportimity 
for  treatment  be  made  available  to 
covered  employees.  To  implement  this 
mandate,  these  rules  require  an 
employer  to  advise  a  covered  employee, 
who  engages  in  conduct  prohibited 
under  these  rules,  of  the  available 
resources  for  evaluation  and  treatment 
of  alcohol  problems,  including  the 
names,  addresses,  and  telephone 
numbers  of  SAPs  and  counseling  and 
treatment  programs.  They  also  provide 
for  SAP  evaluation  to  identify 
employees  with  alcohol  misuse 
problems.  The  emploj^r  has  no  similar 
obligation  to  applicants  who  refuse  to 
submit  to  or  have  a  positive  result  on  a 
pre-emplo>Tnent  test;  this  obligation 
runs  only  to  current  employees.  The 
rules  do  not  require  employers  to 
provide  or  pay  for  rehabilitation  or  to 
hold  a  j<*  open  for  an  employee  with 
or  without  salary;  the  costs  of  such 
requirements  could  be  prt^ibitive  and 
could  feopardize  the  success  of  this 
program.  In  the  drug  testing  rules,  the 
Department  decided  that  it  was 
inappropriate  to  establish  a  Federal  role 
in  mandating  that  employers  provide  for 
rehabiUtation  and  that  it  should  be  left 
for  management/employee  negotiation. 
The  same  logic  applies  here  and  the 
Department  has  decided  not  to  require 
employer-provided  rehabilitation  in 
these  rules.  We  believe  that  the  rules' 
provisions  concerning  evaluation 
adequately  address  the  Act's 
requirements. 

Many  commenters  noted  that  EAPs 
have  proven  successful  in  ofiering 
employees  %vith  alcohol  problems  an 
avenue  to  non-punitive  resolution  of 
their  problems  and  in  offering 
employers  the  abiUty  to  return 
employees  to  the  workforce  who  might 
otherwise  have  been  fired.  Aviation 


employers  pt^ted  to  the  FAA- 
supported  Human  Intervention  and 
Motivational  Study  (HIMS)  as  a 
particulariy  effective  program,  with  its 
combination  of  alcohol  awareness 
training  for  supmvisors  and  peers. 
rehabiUtation.  return  to  duty/medical 
certification  process,  and  intensive 
follow-up  monitoring  of  recovery. 
Overall,  the  success  rate  for  alcoholic 
pilots  identified  through  the  HIMS  or 
related  programs  has  been  about  ninety 
percent.  Some  transportation  employers 
have  established  similar  programs  for  all 
of  their  employees.  A  number  of  these 
commenters  also  expressed  their 
concerns  that  resources  currently 
dedicated  to  EAPs  would  have  to  be 
shifted  to  support  the  new  alcohol 
testing  requirements,  resulting  in  the 
reduction  or  elimination  of  existing  EAP 
services. 

We  recognize  that  these  programs  will 
be  costly  and  that,  in  specific 
circumstances,  employers  may  decide 
that  they  have  t*  divert  funds  fit>m  an 
EAP  to  conduct  the  required  alcohol 
testing  and  prevention  programs.  The 
primary  safety  objective  of  these  rules  is 
to  prevent,  throueh  deterrence  and 
detection,  alcohol  misusers  from 
performing  safety-sensitive  functions. 
The  necessary  resources  must  be 
provided  to  accomplish  this  objective. 
VVe  hope  that  employers  do  not  have  to 
divert  resources  from  EAPs  to  achieve 
this.  We  recognize  the  value  of 
rehabilitation  and  encourage  those 
employers  who  can  afford  to  provide  it 
to  do  so  through  established  health 
insuraiu:e  programs,  since  it  helps  their 
employees,  benefits  morale,  is  often 
cost-effective  and  ultimately  contributes 
to  the  success  of  both  their  business  and 
their  testing  program^.  Please  note  that 
repeated  provision  of  access  to 
rehabilitation  services  after  "positive" 
testing,  followed  by  repeated 
reinstatement  and  repeated  violations, 
may  raise  pubUc  safety  and  Uability 
concerns  for  employer^.  It  also  could 
dilute  the  deterrent  value  of  testing 
programs  and  encoiuage  further  misuse 
of  alo^ol. 

Commenters  also  addressed  the  issue 
of  the  role  of  the  SAP  in  retimi-to-duty 
determinations.  Many  of  these 
commenters  felt  that  the  NPRMs  were 
not  clear  in  delineating  how  and  by 
whom  the  decision  of  an  employee's 
return  to  safety-sensitive  function 
would  be  made.  Some  of  tl^se 
commenters  believe  that  the  SAP  should 
play  a  crucial  role  in  advising  or 
recommending  return-to-duty  actions  to 
einployers. 

'The  rules  provide  that  the  evaluation 
may  be  provided  by  a  SAP  employed  by 
the  employer,  by  a  SAP  under  contract 


with  die  employer,  or  by  a  Sap  not 
affiUated  with  ttie  einployer.  A  SAP  will 
evaluate  each  covered  employee  who 
violates  these  rules  to  detehnine 
whether  the  employee  needs  assistance 
resolving  prot>lems  associated  with 
alcohol  misuse  and  refer  the  employee 
for  any  necessary  treatment.  Before 
returning  to  duty,  each  employee 
identified  as  needing  assistance  must  (1) 
Be  evaluated  again  by  a  SAP  to 
determine  whether  the  employee  has 
successfully  complied  with  the 
treatment  procram  prescribed  following 
the  initial  evaluation.  (2)  Undergo  an 
alcohol  test  with  a  result  of  less  than 
0.02  alcohol  concentration,  and  (3)  Be 
subject  to  a  minimum  of  six  (6) 
imannounced.  follow-up  alcohol  tests 
over  the  following  twelve  (12)  months. 
CompUance  with  the  prescribed 
treatment  and  passing  the  retura-to-duty 
alcohol  test  do  not  guarantee  a  right  of 
reemployment  or  return  to  safety- 
sensitive  duties;  they  are  preconditions 
the  employee  must  meet  in  order  to 
perform  safety-sensitive  functions.  The 
decision  on  whether  to  return  the 
employee  to  his  or  her  }c*  we  leave  to 
the  employer.  The  choice  of  SAP  and 
assignment  of  costs  should  be  made  in 
accordance  with  employer/employee 
agreements  and/or  employer  policies. 

In  the  common  preamble  to  the 
NPRMs.  we  proposed  categories  of 
persons  eligible  to  be  SAPs  and  asked  if 
other  categories  should  be  included. 
Numerous  commenters  complained  that 
the  proposed  definition  was  too 
restrictive.  The  National  Association  of 
AlcohoUsm  and  Drug  Abuse  Counselors 
(NAADAQ  oiganized  a  widespread 
effort  for  its  membership  to  send 
comments  supporting  the  position  that 
certified  addiction  counselors  were  the 
most  quaUfied  professional  or 
occupational  group  to  serve  as  SAPs. 
These  comments  tended  to  emphasize 
NAADAC  standards  and  certification 
requirements,  especially  in  counseling, 
treatment  and  rehabilitation  of 
alcoholics  and  addicts.  Many 
commenters  certified  by  other  State  or 
local  boards  also  presented  arguments 
for  their  inclusion  in  the  definition  of  a 
SAP.  A  few  commenters  suggested  that 
physicians,  social  workere.  and 
psychologists  do  not  generally  have 
training  or  skills  specific  to  alcohol  and 
drug  abuse  diagnosis  or  treatment. 

The  final  rules  define  the  SAP.  as 
proposed,  to  include  a  licensed 
physician  (with  a  Medical  Doctor  or 
Doctor  of  Osteopathy  degree)  with 
knowledge  of  and  clinical  experience  in 
the  diagnosis  and  treatment  of  alcohol- 
related  disorders  (the  degrees  alone  do 
not  confer  this  knowledge),  or  a  licensed 
or  certified  psychologist,  social  worker. 
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or  employee  assistance  pttdesaiaaui 
With  Imowtedge  of  and  clinical 
experience  In  flie  Hii^n«i«  and 
treatment  of  aloohdl-ielated  disonlers. 
In  response  to  comments,  we  aiso  hove 
included  in  the  definition  alcohol  aad 
drug^mse  ooxinselois  certified  by  the 
NAADAC  Certification  r.nmfnic«pinn  ^ 
national  organization  that  imposes 
qualification  standards  for  treatment  oT 
alcohol-related  disorders.  The 
commenters  provided  inlbrraation 
showing  that  the  training  and 
experience  necessary  to  meet  NAADAC 
standards  are  sufficient  ior  participatiag 
as  a  SAP  in  our  alcohol  '"j^mH? 
prevention  programs.  We  Tejected 
commenters'  suggestions  that  the 
definition  include  State-oertified 
counselors,  because  the  qualification 
standards  vary  dramatically  by  State;  in 
some  States,  certified  counselors  do  net 
have  the  experience  or  training  we  deem 
necessary  to  implement  the  objectives  of 
our  rules.  State-certified  addicticn 
counselors  can.  of  course,  take  the 
NAADAC  competency  examination  to 
become  a  certified  alcoholism  and  drug 
abuse  counselor.  TTie  rules  require  -that 
an  persons  in  the  categories  listed  in  the 
definition  must  have  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders  to 
qualify. 

A  few  commenters  expressed  concern 
about  the  relationship  cJ  the  SAP  to  the 
treatment  or  rehabilitation  staff  or 
facility.  These  commenters  specifically 
addressed  potential  conflicts  of  interest, 
a  "referral-to-seir  practice,  and  the 
objectivity  of  retum-to-duty  evaluations. 
Many  of  these  commenters  believed  that 
the  rules  should  establish  specific 
parameters  that  outline  the  SAP's  duty 
or  obligation  to  the  employer  as  well  as 
protections  for  employees  against 
unscrupulous  or  imethical  SAPs  who 
would  use  the  evaluation  and 
assessment  process  to  foster  their  own 
practice  or  treatment  facilities. 

Professional  organizations,  such  as 
the  Employee  Assistance  Professionals 
Association,  prohibit  their  members 
from  making  referrals  for  treatment  to 
their  own  practice  or  to  agencies  from 
which  they  receive  financial 
remimeration.  We  want  to  avoid 
conflict-of-interest  problems  that  could 
arise  where  the  SAP  is  involved  in  both 
the  evaluation  and  treatment  phases  of 
employee  assistance,  which  couid  lead 
to  recommendations  for  inadequate  or 
inappropriate  treatment  for  the 
employee  and/or  the  imposition  of 
unnecessary  costs  an  btAh  employers 
and  employees.  For  example,  a  SAP 
mi^t  recommend  a  one-time  misuser 
for  a  30-day  tfeatmenl  piogram  in  which 
the  SAP  has  a  finandalinteMst  or  send 


n  alcoholic  thBoagh  Am  SAP%  owm  out- 
tatjoBt  tMObiMBt  pragnoL  TlmtBiiora, 
he  rules  geoendly  nquiTe  the^employer 
a  ensure  that  a  SAP  whedataninet 
I  hat  a  oowared  emplo]**  raquiras 
<  issistanoe  m  TesohriBg  piqtaeias  with 
I  icohoi  misuse  does  not  jefer  ti>e 
(  mployee  to  the  SAPs  private  practice 
( ir  to  a  person  or  organization  frtrni 
trhich  the  SAP  receives  enumeration  or 
n  which  the  SAP  has  a  financial 
:  nteresL  However,  this  isquirement 
1  ouid  impose  hardship  and  die 
I  inneoeseary  costs  of  requiring  two 
I  ifierem  soimsee  of  assessment  and 
I  ■eatment  on  employers  in  remote  areas 
( T  in  situations  where  employee 
I  ssktance  (including  assessment  and 
1  'eatment)  is  provided  by  contract  or 
I  irough  a  health  insurance  program. 
'  'herefore.  the  rules  do  not  prohibit  a 
J  AP  from  referring  an  employee  for  ' 
I  ssistanoe  provided  through  (l)  a  public 
t  gency;  (2)  the  employer,  (3)  a  person 
\  itder  contract  to  provide  tiwatiueiit  for 
t  Icohoi  problems  onl)^atf  of  the 
t  mployer,  (4)  the  sole  source  of 
t  lerapeutically  appropriate  treatment 
«  nder  Ae  employee's  health  insurance 
I  rogrem;  or  (5)  the  saie  sotrrce  of 
t  lerapeutically  appropriate  treatment 
r  jasonably  accessible  to  the  employee. 
Some  commenters  wanted  a  medical 
r  jview  officer  (MRO)  to  review  and 
i  iterpret  alcohol  test  resuhs.  Since  the 
(  etermination  made  in  alcohol  tests 
r  jquired  by  these  rules  is  whether  there 
i !  a  prohibited  concentration  of  alcohol 
i  1  an  individual's  system,  regardless  of 
t  le  source,  there  is  no  need  to  require 
a  1  MRO  to  interpret  poshtve  test  results, 
a  5  required  by  the  DOT  drug  testing 
r  lies.  There  is  no  "ahemative  medical 
e  icplanation"  for  the  prohibited  alcohol 
c  wicentration,  so  there  is  no  role  for  an 
h  IRO.  The  mental  heahh  and/or  medical 
f  rofessionals  to  whom  the  employee  is 
r  (ferred  can  evaluate  the  employee's  - 
f  roblems,  if  any,  associated  with  the 
a  cohol  misuse.  A  SAP  will  then 
c  Btermine  whether  the  employee  has 
c  implied  with  any  recommended 
ti  eatment  program.  In  some  OA  rules, 

V  here  the  employee  operates  under  a 
c  trtificate  or  license,  a  licensed 

p  lysician  must  certify,  in  conjunction 

V  ith  a  medical  examination,  whether 
t  le  employee  can  return  to  work. 

ether  Issaes 

/  exible  Approaches 

As  in  the  drug  tfesttag  nries.  we  want 
ti  provide  pragnm  ileidhility  to  allow 
ei  nplo3«rs  to  carry  out  their  pregiams  ia 
a  more  efficient,  cost-effective  manner 
ai  id  to  aaM  the  cam pjioKS  burden  oa 
tt  nail  businesses.  Testing;  lor  exanpla, 
a  m  be  condactad  t^  the  employer,  an 


outsMaoontTBCtor  vr-pregram 
administrator,  a  consul lium,  a  mdon,  or 
any  etherentity.  T^  use  of  consortia 
has  wviiiud  wril  in  die  drug  testing  area; 
in  feet,  it  is  the  predominant  method  of 
compliance  in  some  industries, 
particulai^  among  smaller  employers. 
We  have  deiajped  implementation  of  the 
alcohol  rules  for  smaller  employers  by 
an  additional  year  to  enable  them  to  join 
established  consortia  or  large  employer 
testing  ntogmms,  rather  thwi  have  to 
establirai  their  own  prognmis. 

Tfee  OA  rules  have  specific  provisions 
to  make  it  easier  for  smaller  employers; 
FRA  is  retaining  its  existing  exemption 
from  its  drug  and  alcohol  rules  for 
railroads  with  15  or  fewer  employees 
that  do  nort  engage  in  joint  operations. 
(These  entities  are  not  considered 
sufficiently  safety-sensitive  to  be  subject 
to  testing,  since  tiiey  tend  to  operate  on 
private  track  at  slow  speeds.)  FRA. 
wdrich  requires  covered  employers  to 
submit  plans  for  their  alcohol  misuse 
programs,  imposes  significantly  reduced 
plan  requirements  on  smaller 
employers. 

URjMoyers  may  find  it  more  cost- 
effective  and  convenient  to  conduct 
alcohol  testing,  particularly  random 
testing,  at  the  same  time  they  conduct 
drug  testing.  Because  we  require  alcohol 
testing  at  or  near  the  time  of 
performance,  however,  all  random  and 
reasonable  suspicion  drug  testing  also 
would  have  to  occur  at  such  times.  In 
addition,  the  testing  would  have  to  take 
into  account  differences  in  the  alcohol 
and  drug  random  testing  rates  for  the 
employer's  industry.  For  random 
testing,  employers  can  randomly  choose 
the  employee's  number  and  then  test  the 
employee  for  both  drugs  and  alcohol  the 
next  time  he  or  she  performs  safety- 
sensitive  functions.  As  described  earlier, 
we  are  allowing  performance-based 
random  alcohol  testing  rate  adjustments 
and  initiating  additional  rulemaking  to 
provide  for  greater  flexibility  in  testing 
methods. 

Motor  Carrier  Safety  Assistance  Program 
(MCSAP  Option) 

In  the  OA  NPRMs,  we  sought  public 
comment  on  whether  the  post-accident 
and  random  (or  other)  roadside  testing 
could  be  conducted  by  state  and  local 
law  enforcement  officials  under  the 
FHWA  Motor  Carrier  Safety  Assistance 
Program  (MCSAP),  which  is  a  Federal/ 
State  cos*  reimbursement  and  matdiing 
grant-in-aid  jwogram  to  increase 
commercial  motor  vehicfe  safety,  or  a 
simitar  program.  The  FHWA  NPTOoI 
specifically  proposed  this  option.  Under 
the  MCSAP.  participating  States  would 
have  to  submit  a  random  (or  odier) 
alcohol  testing  plan  as  part  of  fteir 
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application  for  FHWA  MCSAP  funding. 
The  random  alcohol  testing  plan 
component  would  conform  to  the 
requirements  of  these  rules. 

Recognizing  that  statutory  changes  to 
implement  the  MCSAP  option  would  be 
necessary,  we  sought  public  comment 
on  whether  involving  State  and  local 
authorities  in  alcohol  testing  would 
work  for  the  various  types  of  testing  in 
the  different  transportation  industries. 
Since  States  already  have  some 
equipment  and  their  law  enforcement 
officials  already  are  trained  in  using  that 
equipment,  overall  costs  might  be  less; 
user  fees  could  be  imposed  on  covered 
employers  to  cover  State  costs.  As 
neutral,  third-party  testers,  their  tests 
might  be  better  accepted  by  employees. 
Due  to  the  fact  that  local  officials  may 
reach  an  accident  first,  they  could  help 
in  determining  who  was  involved  in  the 
accident  and  also  conduct  tests  sooner. 

Commenters  were  divided  on  this 
proposal.  Most  employers,  particularly 
motor  carriers,  liked  the  option  because 
it  would  impose  testing  costs  on  State 
and  local  authorities,  rather  than  on 
individual  motor  carriers,  especially 
independent  owner-operators.  They 
opposed  the  proposed  imposition  of 
u.ser  fees  to  support  this  program.  One 
commenter  suggested  that  the  Federal 
government  should  pay  local  or  State 
governments  to  perform  alcohol  testing. 
A  few  employers  noted  that  roadside 
testing  would  be  too  time-consuming 
and  would  disrupt  their  closely-timed 
shipment  and  travel  schedules;  they 
prefer  employer-based  testing  where 
they  have  more  control  over  scheduling. 
They  also  noted  that  the  proposal  would 
reduce  training  costs  because  the  law 
enforcement  officers  already  are  trained 
in  conducting  alcohol  tests.  The  States 
and  local  au^onties,  including  MCSAP 
agencies,  opposed  this  option  because  of 
the  costs  (another  unfunded  mandate 
imposed  on  States  by  the  Federal 
Government),  diversion  of  law 
enforcement  persoonel  from  traditional 
functions,  and  lack  of  legal  authority  to 
conduct  alcohol  tests  under  their 
existing  statutes  without  the  requisite 
probable  cause.  They  believed  that 
without  additional  appropriations,  the 
expenses  of  such  a  testing  program 
would  lessen  the  financial  resources 
available  for  other  congressionally- 
mandated  MCSAP  programs,  i.e., 
roadside  vehicle  safety  inspections. 

We  have  decided  not  to  adopt  the 
MCSAP  option  at  this  time  for  several 
reasons.  On  October  28, 1993.  President 
Clinton  issued  Executive  Order  12875. 
"Enhancing  the  Intergovenunental 
Partnership,"  which  prohibits  executive 
departments  from  promulgating 
regulations  that  impose  an  unfunded 


mandate  on  State,  local  and  tribal 
governments,  unless  the  mandate  is 
required  by  statute,  direct  costs  are 
funded  by  the  Federal  Government,  or 
the  executive  department  justifies  the 
need  for  the  mandate  to  the  Office  of 
Management  and  Budget  (OMB)  after 
appropriate  consultation  with  the 
affected  governments.  The  costs  of 
State-operated  random  alcohol  testing 
would  exceed  the  total  annual  MCSAP 
funding  allocation  of  S65  million.  With 
current  limited  budgetary  resources,  it  is 
unlikely  that  the  MCSAP  program  or 
any  other  Federal  program  will  obtain 
additional  appropriations  to  fund  State 
testing.  Legislation  would  be  needed  to 
collect  user  fees  and  use  those  fees  to 
cover  any  additional,  necessary  MCSAP 
funding.  Moreover,  the  MCSAP  option 
could  never  completely  replace 
employer-based  programs;  it  could 
cover  only  three  of  the  types  of  testing 
(random,  reasonable  suspicion  and  post- 
accident)  and  only  on  certain  roads. 
Furthermore,  in  some  States,  the 
MCSAP  program  is  directed  through 
agencies  other  than  the  police,  who 
would  be  the  likely  candidates  to  do  the 
testing.  Before  it  could  be  implemented, 
this  option  would  require  numerous 
changes  to  existing  State  statutes  or 
constitutions  to  permit  State  and  local 
officials  to  test  without  probable  cause. 

Multi-Agency  Coverage 

Multi-Agency  Coverage  In  some 
transportation  industries,  a  significant 
percentage  of  employees  are  subject  to 
the  testing  rules  of  more  than  one  DOT 
OA;  some  are  subject  to  the  testing  rules 
of  more  thap  one  Federal  agency  (e.g., 
employee  drivers  covered  by  the 
Department  of  En^gy  0K3E)  may  also 
be  covered  by  FHWA).  This  is  one 
reason  we  have  tried  to  make  the  DOT 
OA  rules  as  uniform  as  possible  (and 
why  we  have  also  consulted  closely 
with  other  Federal  agencies).  Where  it 
does  not  compromise  the  effectiveness 
of  the  testing  program  or  other 
requirements,  one  DOT  QA  will  defer  to 
another  or  recognize  the  validity  of  the 
other's  requirements.  For  example, 
FHWA  defers  to  FTA  for  CDL  holders 
employed  by  FTA  grantees,  and  FTA 
defers  to  FRA  for  grantees  that  are  part 
of  the  general  railroad  system  of 
transportation. 

There  are  different  situations  in 
which  multi-agency  coverage  can  occur: 

(1)  An  employee  may  pertorm 
different  modal  functions  for  the  same 
employer.  For  example,  an  employee 
may  act  as  both  a  pipeline  inspector  and 
a  truck  driver  for  a  single  employer, 
activities  regulated  by  RSPA  and 
FHWA,  respectively.  Such  an  employee 
would  be  designated  by  the  employer  as 


either  a  pipeline  worker  or  driver  for 
purposes  of  random  testing  based  on 
which  function  he  or  she  performs  the 
majority  of  the  time.  The  em^oyee 
would  be  subject  to  reasonable 
suspicion  and  post-accident  testing 
under  RSPA  or  FHWA  rules  while 
performing  either  pipeline  or  driving 
functions. 

(2)  An  employee  may  have  two 
employers.  For  example,  an  employee 
may  fly  for  one  employer  and  drive  for 
another.  That  employee  will  be  subject 
to  two  OA  random  testing  requirements 
and  will  generally  be  in  two  different 
pools.  As  discussed  above,  however,  the 
employee  can  be  covered  by  one 
random  testing  pool,  e.g.,  one  run  by  a 
consortium:  in  both  situations,  the 
employee  will  be  subject  to  random 
testing  in  either  job  at  the  appropriate 
industry  rate. 

The  rules  require  that  employees 
cease  safety-sensitive  functions  in  every 
mode  of  transportation,  once 
determined  to  be  in  violation  of  any  one 
of  the  OA  rules.  We  note  that  the  Act 
clearly  prohibits  the  performance  of 
safety-sensitive  functions  in  the 
aviation,  rail,  motor  carrier,  or  transit 
industries  by  an  employee  who  has  used 
alcohol  in  violation  of  any  law  or  any 
Federal  regulation. 

We  also  nave  continued  to  consuh 
with  other  Federal  agencies  that  are 
considering  developing  similar 
programs  during  this  rulemaking 
proceeding  in  an  attempt  to  make 
Federal  government  rules  as  consistent 
as  possible. 

International  Issues 

The  Act  mandates  that  the 
requirements  for  pre-employment, 
reasonable  suspicion,  random  and  post- 
accident  tests  for  alcohol  (and  drugs)  be 
applied  to  foreign  operators  in  the 
aviation,  rail  and  motor  carrier 
industries  to  the  extent  those 
requirements  are  consistent  with  our 
international  obligations.  We  must  also 
"take  into  consideration  any  applicable 
laws  and  regulations  of  foreign 
countries."  Because  of  the  many, 
questions  raised  about  the 
implementation  of  this  statutory 
mandate,  we  issued  advance  notices  of 
proposed  rulemaking  on  these  issues. 
Published  elsewhere  in  today's  Federal 
Register  are  FHWA,  and  FAA  NPRMs 
that  propose  to  cover  foreign  operators 
in  the  U.S.,  but  would  defer 
implementation  until  January  1. 1996. 
During  this  period,  we  will  be  working 
through  international  organizations  or 
bilateral  agreements  to  achieve 
programs  comparable  to  DOT's  for 
alcohol  and  drugs;  if  we  are 
unsuccessful  at  making  progress,  the 
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rules  will  go  into  effect.  Because  in  their 
very  limited  forei^  operations  in  the 
U.S.,  foreign  railroad  employers  already 
are  complying  with  FRA's  existing 
alcohol  and  drug  testing  requirements, 
the  FRA  has  published  a  notice 
withdrawing  its  advance  notice  of 
proposed  rulemaking  elsewhere  in 
today's  Federal  Register. 

Regulatory  Analyses  and  Notices 

General 

Each  of  the  OA  preambles  separately 
addresses  a  number  of  administrative 
matters  concerning  compliance  with 
administrative  requirements  in  statutes, 
executive  orders  and  Departmental 
policies  and  procedures.  Readers  should 
refer  to  the  individual  OA  rules  for 
statements  specific  to  each  rule.  This 
common  preamble  and  all  the 
associated  rulemakings  published  in 
today's  Federal  Register  have  been 
classified  as  significant  under  Executive 
Order  12866  and  the  Department's 
regulatory  policies  and  procedures  and 
have  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

The  proposed  information  collection 
requirements  contained  in  the  notices  of 
proposed  rulemaking  were  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(H)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq).  Revisions  of  the 
information  collection  requirements 
contained  in  the  final  rules  have  been 
submitted  to  OMB  for  Bnal  approval.  A 
Federal  Register  notice  will  be 
published  when  that  approval  has  been 
obtained. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

49CFRPart40 
[Docket  48513] 
RIN  210&-nAB95 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  rule  establishes  imiform 
testing  procedures  that  would  be  used 
by  all  Department  of  Transportation 
operating  administrations  conducting 
alcohol  testing  programs  under  the  Act 
or  conducting  alcohol  testing  programs 
modeled  on  those  required  by  the  Act. 
This  rule  also  implements  changes 
required  by  the  statute  in  the 
Department's  drug  testing  procedures. 
DATES:  Effective  Dates:  This  rule  is 
Mective  March  17. 1994,  except 
§40.25(f)(10)(i)(B),  which  is  effective 
August  15, 1994.  Ck)mpliance  Date: 
Compliance  with  §40.25(f)(10){i)(B)  is 
authorized  beginning  March  17, 1994. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Donna  Smith,  Acting  Director, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program 
Compliance,  400  7th  Street,  SW., 
Washington  DC,  20590,  room  9404, 
202-36&-3784;  or  Robert  C.  Ashby, 
Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SW.,  room  10424.  202-366-9306. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  enacted 
October  28,  1991,  directed  significant 
changes  in  the  Department  of 
Transportation's  substance  abuse- 
related  programs  for  most  transportation 
industries  that  the  Department 
regulates.  These  changes  are  discussed 
in  detail  in  the  Conunon  Preamble 
published  in  today's  Federal  Register. 
With  respect  to  drug  testing  procedures, 
the  Act  added  a  requirement  for  using 
the  "split  sample"  approach  to  testing, 
which  Congress  believed  would  provide 
an  additional  safeguard  for  employees. 
The  Act  also  imposes  a  variety  of 
requirements  for  alcohol  testing 
procedures,  which  this  regulation  also 
implements.  The  Coast  Guard  is  not 


amending  its  existing  alcohol  testing 
regulations  (33  CFR  part  95  and  46  CFR 
part  4),  and  will  continue  to  use 
separate  procedures  for  that  testing. 

The  Department's  drug  testing 
procedures,  49  CFR  part  40,  have 
governed  drug  testing  imder  all  six 
operating  administration  drug  testing 
rules  since  1988.  Likewise,  this  rule 
governs  alcohol  testing  procedures  for 
the  five  modes  affected  {the  Coast  Guard 
is  not  covered  by  the  alcohol  testing 
procedures  of  this  part).  Under  the  rule, 
the  existing  drug  testing  procedures 
become  a  separate  subpart  of  the 
regulation,  and  we  are  adding  new 
subpart  containing  the  alcohol  testing 
procedures. 

Having  all  the  Department's  uniform 
drug  and  alcohol  testing  procedures  in 
a  single  regulation  will  simplify 
compliance  for  covered  parties  and 
avoid  confusion  by  permitting  all 
parties  to  look  to  one  source  for 
information  on  these  issues.  This  should 
be  particularly  helpful  to  those 
employers  who  have  employees  covered 
by  more  than  one  DOT  operating 
administration.  However,  employers 
regulated  solely  by  the  Coast  Guard 
should  continue  to  refer  to  33  CFR  part 
95  and  46  CFR  part  4  for  alcohol  testing 
requirements  and  procedures. 

The  Department  published  the  Notice 
of  Proposed  Rulemaking  (NPRM)  for 
this  rule  on  December  15, 1992,  at  the 
same  time  as  the  operating 
administrations  (OAs)  published  their 
proposed  alcohol  and,  in  some  cases, 
drug  testing  rules.  We  received  over  250 
comments  to  the  part  40  docket.  In 
addition,  the  OAs'  dockets  received 
some  comments  on  the  testing 
procedure  issues  raised  by  the  part  40 
NPRM.  The  Department  considered  all 
these  comments. 

Comments  and  Responses 

Split  Sample  Procedures  for  Drug 
Testing 

This  discussion  concerns  how  we  will 
carry  out  a  statutory  requirement  to  use 
the  "split  sample"  method  for  collecting 
and  analyzing  urine  samples  for 
purposes  of  the  Department's  drug 
testing  program.  The  Act  requires  split 
samples  to  be  used  for  testing  under  the 
Federal  Highway  Administration 
[FHWA),  Federal  Aviation 
Administration  (FAA),  Federal  Transit 
(Administration  (FTA),  and  Federal 
^ilroad  Administration  (FRA)  rules. 

Mandatory  Use  of  Split  Sample  Method 

The  NPRM  proposed  to  implement 
[he  statutory  requirement  for  split 
samples  in  drug  testing  by  .making 
[nandatory  the  optional  split  sample 


procedure  in  the  existing  part  40.  The 
procedure  would  remain  optional  imder 
the  Research  and  Special  Programs 
Administration  (RSPA)  and  Coast  Guard 
drug  testing  rules,  which  are  not 
affected  by  the  Act.  Several  commenters 
wanted  the  split  sample  procedure  to 
remain  optional  in  all  modes.  Because 
the  statute  requires  the  use  of  split 
samples  in  the  four  OAs  mentioned 
above,  the  Department  cannot  adopt  this 
comment.  In  order  to  give  employers 
time  to  prepare  to  use  the  spUt  sample 
collection  method,  the  rule  does  not 
require  affected  employers  to  begin 
using  this  method  imtil  6  months  from 
the  date  of  this  rule's  pubUcation. 
Employers,  who  under  the  existing  rule 
have  the  option  of  using  this  approach, 
may  begin  using  the  spUt  sample 
method  at  any  time. 

Sample  Volume 

The  NPRM  proposed  that  the  total 
amoimt  of  urine  collected  be  45  ml  (30 
ml  for  the  primary  specimen  and  15  ml 
for  the  split  specimen).  The  existing  rule 
calls  for  a  60  ml  collection;  the 
Department  believed  that  this  was  a 
greater  quantity  than  is  needed. 
Eighteen  comments  supported  the 
NPRM  proposal;  two  commenters 
opposed  the  proposal,  one  of  whom 
supported  collecting  60  ml  each  for  the 
primary  and  split  specimens.  Based  on 
information  about  laboratory  testing 
needs  gained  over  the  course  of  four 
years  of  implementing  a  drug  testing 
program,  the  Department  is  persuaded 
that  45  ml  (30  ml  for  the  primary 
specimen  and  15  ml  for  the  split 
specimen)  is  sufficient.  This  reduction 
from  the  current  60  ml  minimum  should 
also  reduce  "shy  bladder"  situations  in 
which  a  test  is  canceled  for  lack  of 
sufficient  specimen  volume. 

Time  Period  for  Requesting  Test  of  Split 
Specimen 

Another  subject  of  interest  to 
commenters  was  the  time  frame  in 
which  employees  could  request  a  test  of 
a  split  specimen.  The  NPRM  proposed 
a  72-hour  period,  following  the 
employee's  being  informed  of  a  verified 
positive  test,  during  which  he  or  she 
could  request  a  test  of  the  split 
specimen.  Twenty  commenters  favored 
this  approach,  saying  that  this  period 
was  sufficient  to  allow  an  employee  to 
make  a  choice  about  whether  to  request 
the  test  of  the  split  specimen.  Some  of 
these  commenters  also  asserted  that 
allowing  the  much  longer  times 
permitted  imder  some  OA  regulations 
(e.g.,  60  days)  could  lead  to  tests  of 
deteriorated  samples  and  imreasonably 
postponeemployer  disciplinary  actions. 
Seven  commenters  suggested  a  longer 
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time  frame  (e.g.,  a  week.  20  days.  30 
days,  or  60  days).  One  of  these 
comments  asserted  that  employees 
needed  a  longer  time  to  bea>me  aware 
of  their  rights,  study  their  options,  and 
seek  representation.  Three  commenters 
favored  a  uniform  time  frame  applicable 
to  all  OA  rules,  ^lile  one  favored 
allowing  each  OA  to  set  its  own  time 
frame.  One  commenter  asked  whether 
medical  review  officers  (MROs)  were 
required  to  inform  employees  of  the 
time  period  available  to  request  a  test  of 
a  split  specimen. 

'The  Etepartment  will  adopt,  on  a 
uniform  basis,  the  72-hour  time  period. 
The  Act  requires  the  Department's 
procedures  to  provide  for  a  test  of  the 
spUt  specimen  "if  the  individual 
requests  the  independent  test  within  3 
days  of  being  advised  of  the  results  of 
the  confirmation  test."  To  comply  with 
the  statute,  the  Department  is  not 
required  to  provide  a  time  period  longer 
than  72  hours. 

Moreover,  the  Department  has  not 
seen  a  persuasive  rationale  for 
permitting  a  longer  time  period.  Nothing 
prevents  an  employee  who  is  told  of  a 
verified  positive  test  from  deciding  in  a 
very  short  time  to  seek  a  test  of  the  split 
specimen.  For  example,  some 
employees  testing  positive  admit  that 
/       they  used  drugs.  Such  employees  may 
well  not  believe  that  testing  the  split 
specimen  is  necessary.  If  the  employee 
concedes  that  the  test  was  accurate,  but 
contends  that  the  MRO  should  have 
verified  the  test  negative  based  on 
information  concerning  legitimate  use  of 
a  drug,  the  employee  is  likely  to  seek 
redress  other  than  a  test  of  the  split 
specimen.  If,  on  the  other  hand,  the 
employee  is  adamant  that  he  or  she 
never  used  a  prohibited  substance,  or 
beUeves  that  the  laboratory  erred,  the 
employee  may  well  seek  a  test  of  the 
split  specimen.  None  of  these  decisions 
on  the  employee's  part  need  take  more 
than  72  hours.  Decisions  concerning 
legal  options,  representation  etc.  can  be 
made  in  the  time  frames  appropriate  to 
the  processes  involved:  the  decision  on 
whether  to  seek  a  test  of  a  split 
specimm  need  not  wait  on  a  decision 
about  whether  or  how  to  make  use  of  a 
grievance  procedure,  for  example. 

By  saying  that  the  72-hour  time 
period  for  requesting  a  test  of  the  split 
specimen  is  a  imiform  requirement,  we 
mean  that  any  time  an  employee  makes 
a  request  for  a  split  specimen  test  within 
72  hours  of  being  informed  of  a  verified 
positive  test,  the  split  specimen  must  be 
tested.  Except  in  the  limited 
circumstances  discussed  below, 
employers  or  MROs  are  not  required  by 
part  40  to  provide  for  a  test  of  a  split 
specimen  if  the  employee  makes  the 


request  more  than  72  hours  after  being 
informed  of  a  verified  positive  test 
There  is  no  infoimation  in  the 
rulemaking  record  to  support  the  need 
of  emplo)rees  in  any  particular  industry 
for  a  longer  time  period.  Nothing  in  this 
provision  prohibits  an  employer  frt>m 
voluntarily  (e.g..  as  part  of  a  labor- 
management  agreement)  honoring  a 
request  for  a  test  of  a  split  specimen 
made  after  72  hours. 

The  suggestion  that  MROs  inform 
employees  of  this  time  period  is  a  good 
one.  To  make  the  72-hour  period  for 
making  a  choice  on  testing  a  split 
specimen  meaningful,  it  is  necessary  to 
ensure  that  the  employee  knows  about 
the  timeframe.  For  this  reason,  we  have 
added  to  the  final  rule  a  requirement 
that  the  MRO  notify  each  employee 
about  this  choice.  We  have  inserted 
parallel  language  concerning  requests 
for  the  reanalysis  of  thtf  primary 
specimen  in  situations  (i.e.,  under  the 
Coast  Guard  and  RSPA  drug  rules) 
where  the  split  sample  collection 
method  is  not  used. 

Under  the  final  rule,  when  the  MRO 
tells  the  employee  that  he  or  she  has  a 
confirmed  positive  test,  the  MRO  must 
also  tell  the  employee  that  he  or  she  will 
have  72  hours  following  notice  of  a 
verified  positive  test  in  which  to  request 
a  test  of  the  split  specimen.  This 
notification  is  required  in  all  cases  of 
confirmed  positive  laboratory  results, 
except  in  those  situations  in  which  an 
employee  has  effectively  waived  the 
opportunity  to  talk  to  the  MRO.  The  72- 
hour  clock  does  not  start  to  run  until  the 
time  when  the  employee  is  notified, 
whether  by  the  MRO  or  the  employer, 
that  the  test  result  is  a  verified  positive. 

The  employee  is  not  required  to  wait 
until  after  a  verified  positive  test  in 
order  to  request  an  analysis  of  the  split 
specimen.  An  employee  could,  if  he  or 
she  chose,  ask  the  MRO  at  the  time  of 
the  notification  of  a  confirmed  positive 
test  to  initiate  the  test  of  the  split 
specimen.  The  MRO  would  satisfy  this 
request.  The  verification  process  would 
continue,  and  the  MRO  would  notify  the 
employer  of  the  verified  result  in  the 
usual  way.  The  verification  and 
notification  processes  would  not  be  on 
hold  pending  the  result  of  the  analysis 
of  the  split  specimen.  Such  a  delay  in 
removing  bom  performance  of  a  safety- 
sensitive  function  an  individual  with  a 
verified  positive  test  could  not  be 
justified  on  safety  grounds.  Once  a  test 
is  verified  as  positive,  the  employee 
must  be  removed  frx>m  safety-sensitive 
functions.  The  employee  may  not  again 
perform  safety-sensitive  duties  until  he 
or  she  has  met  the  conditions  of  the 
applicable  operating  administration  rule 


for  return  to  duty,  pending  the  restilt  of 
the  test  of  the  split  specimen. 

In  any  situation  in  wtiich  thp  MRO 
does  not  personally  notify  the  employee 
of  a  verified  positive  test,  we  advise  the 
MRO,  upon  receipt  of  a  request  bom  an 
employee  to  test  the  spUt  specimen,  to 
contact  the  employer  or  other  party  for 
verification  of  the  time  the  employee 
was  notified  of  the  verified  positive  test 
This  should  help  to  avoid  potential 
questions  about  tvfaether  the  employee 
has  made  a  timely  request 

In  addition,  to  ensure  that  employees 
are  not  unfairly  deprived  of  the 
opportimity  to  request  a  test  of  the  split 
specimen,  the  Department  is  adding  a 
provision  to  allow  an  employee  who 
fails  to  request  this  test  within  72  hours 
to  present  information  to  the  MRO  that 
the  failure  to  make  a  timely  request  was 
caused  by  circumstances  beyond  the 
employee's  control.  This  provision  is 
similar  to  one  in  the  existing  rule 
concerning  an  employee's  opportimity 
to  convince  the  KOIO  that  there  was  a 
good  reason  for  the  employee's  failure  to 
contact  the  MRO  for  verification 
purposes  (see  S  40.33(c)(6)).  If  the 
employee  persuades  the  MRO,  the  MRO 
would  initiate  a  test  of  split  specimen, 
even  though  the  employee's  request  had 
been  made  aftw  the  72-hour  period 
ended. 

Number  of  Collection  Containers 

With  respect  to  the  collection  itself, 
the  NPRM  proposed  that  the  employee 
provide  the  specimen  into  a  collection 
container,  which  would,  in  most  cases, 
be  subdivided  and  poured  into  two 
separate  specimen  bottles.  One 
commenter  favored  the  proposed 
approach:  six  others  said  that  a  two- 
container,  rather  than  three-container 
approach,  made  more  sense.  That  is,  in 
all  situations — not  )ust  unusual 
situations,  as  the  NPRM  proposed— the 
employee  should  urinate  into  a 
qjecimen  bottle,  which  would  become 
one  specimen.  The  collection  site 
person  would  then  pour  an  amount  of 
the  urine  frtnn  that  bottle  into  a  second 
bottle,  which  would  become  the  other 
specimen.  Commenters  said  this 
approach  would  save  time  and  money. 

the  Department  beUeves  that  these 
commeofb  have  merit,  and  the  final  rule 
permits  either  approach.  The  employer 
could  use  a  o^lection  container  vdth 
the  specimen  subdivided  and  poured 
into  two  specimen  bottles. 
Alternatively,  the  employer  could  use  a 
specimen  bottle  capable  of  holding  at 
least  60  ml.  into  «^ch  the  employer 
would  urinate.  The  specimen  would 
then  be  subdivided,  with  30  ml  being 
poured  into  a  second  specimen  bottle, 
which  becomes  the  primary  specimen 


7342        FedenJ^Riigfater  /  Vol.  >9>  Na  31  /  .TWdajt,  .Fri,ru^  15.  1^94  /  RaW  and  R^g^ittens 


for  testing  purposes.  The  anginal 
specbnen  bottle,  in^o  wtddi  tlte 
employee  had  urinated,  would  become 
the  split  specimen. 

Tliie  latter  point  majrseem  comiter- 
inttiitiTe,  but  there  is  a  reason  for  iL  W< 
want  to  make  sura  Aat  there  is  a30  ml 
primaiy  specimen.  Pouring  30  ml  of  th« 
void  into  the  second  specimen  bottle 
insures  that  tiiis  will  be  the  case.  If  the 
instructions  were  to  pour  15  ml  of  the 
void  into  the  second  bottle,  to  be  used 
for  the  split  specimen,  the  primary 
specimen  mi^t  %vind  up  with  less  than 
30  ml  of  urine  if  the  collection  site 
person  overpoured.  Laboratories  have 
informed  the  Department  that  they 
I     intend  to  provide  only  60  ml  bottles  to 
collection  sites,  because  of  the 
economies  of  mass  producing  a  single 
size  container  and  to  avoid  confusion  b 
collection  site  personnel  For  this 
reason,  the  final  rule's  procedure  shoul< 
not  result  in  extra  costs. 

Stocage  of  Split  Specimens 

Three  commenters  recomniended  thai 
employers  be  authorized  to  store  split 
specimens  at  the  collection  site  rather 
than  send  tliem  to  the  laboratory,  in 
order  to  reduce  shipping  costs.  The 
Department  is  not  adopting  this 
suggestion.  Generally,  laboratories  have 
better,  more  secure  storage  facilities 
than  many  collection  sites.  The  chances 
of  loss,  deterioration,  tampering,  etc  of 
a  specimen  are  likely  to  increase  in  non- 
laboratory  locations.  A  uniform 
procedure  for  storage  and  re-shipment 
of  split  specimens  is  likely  to  reduce 
opportimities  for  error  in  the  system. 
The  rule  also  addresses  the  issue  of  how 
long  the  split  specimen  should  remain 
in  storage.  As  noted  above,  the 
employee  must  notify  the  MRO  within 
72  hours  of  being  informed  of  a  verified 
positive  test  to  trigger  a  requirement  for 
a  test  of  the  split  specimen. 
Consequently,  it  is  not  necessary  for  the 
laboratory  to  retain  the  split  specimen 
for  a  prolonged  period.  In  the 
Departiner.t's  view,  it  is  sufficient  to 
require  »he  split  specimen  to  be  stored 
60  days  from  the  date  it  arrives  at  the 
laboratory,  if  a  request  for  testing'  it  has 
not  been  received.  (The  primary 
specimen  would  remain  in  storape  fer 
one  year,  as  under  the  existing  n:le.) 

Choice  of  Alcohol  Testing  Mtthods  and 
Deiices 

NPR.M  Proposal 

The  NPRW  for  alcohol  testing 
pr.xredurfjs  proposed  that  bolh  the 
initial  and  conSnnation  tests  would  be 
dene  or  an  evidential  breath  le£^;n2 
devjce  (EBT).  An  EBTis  a  breath  testino 
device  that  is  on  the  Natio.ial  Highway" 


TraflSc  Safety  Admimstxation's 
(NHTSA)  Conforming  Products  fJft 
(CPL).  a  Hat  of  breath  testing  devices 
that  NHTSA  has  approved  for  use  by 
law  enfbroement  asencies  in  (frunk 
driving  cases.  In  addition^  the  EBTs 
would  have  to  print  out  results  and 
assign  a  sequential  nvunber  to  tests,  to 
ensure  Aat  test  resuhs  were  preserved 
in  a  way  that  minimized  the  chances  for 
human  error  or  colhision  (e.g.,  the 
disregarding  of  an  initial  positive  test  by 
an  employer  who  did  not  want  to  lose 
an  employee's  services). 

The  hfPRM  also  proposed  training 
requirements  fbr  breath  alcohol 
technicians  (BATs).  who  would 
administer  the  tests,  and  maintenance 
and  calibration  requirements  for  EBTs. 
hi  requiring  EBTs  for  all  testing,  DOT 
proposed  that  other  testing  methods- 
blood,  saHva.  urine,  non-evidential 
breath,  performance  testing — could  not 
be  used  fbr  either  screening  or 
confirmation  tests.  In  simmiary,  the 
Department  made  this  proposal  because 
EBTs  are  a  vroll-estabHshed,  reUable. 
and  accurate  testing  method;  EBTs  are 
minimally  intrusive;  EBTs  can  provide 
an  on-the-spot  resuh  that  allows 
employers  to  take  action  that  prevents 
potential  safety  risks;  and  EBTs  can 
produce  a  printed  record  of  the  test 
resuh  that  will  prevent  disputes  about 
the  accuracy  and  integrity  of  the  testing 
process. 

COBlBCBta 


Oi'erview 

This  proposal  generated  more 
comments  than  any  other  feature  of  the 
NPRM.  Approximately  190  of  the 
comments  to  part  40  addressed  some 
aspect  of  testing  methodology.  These 
comments  came  from  a  variety  of 
sources,  including  employers  in  all  the 
industries  covered  by  the  proposed 
regulations,  unions,  laboratories, ' 
manufacturers  of  testing  equipment  and 
products,  and  consortia  and  third-party 
testing  ser\-:ce  providers.  The  most 
consistent  theme  among  comments  on 
this  subject  was  a  desire  for  greater 
flexibility  in  the  choice  of  testing 
methodology  than  the  NPRM  proposed. 

Support  for  NPRM  ProposoJ 

Twenty-six  comments,  ropressnticg 
employers  in  several  indusfies.  u.iicns, 
third-party  tebtir.g  services, 
manufdct urers  of  breath  testL- g     . 
equipment,  state  polios  agencies,  and 
the  National  Transportation  Safety 
Board,  supported  the  NPRM  propondl. 
They  cited  as  icasons  for  their  support 
the  non-inrasivencss  of  breadi  testing, 
its  long  acceptance  by  courts  and: 
employees,  its  provision  of  a 


qtiMititattw  readout,  simplicity 
compared  to  blood  «r  urine  tasting,  and 
the  relatlTsly  low>  operatiag  oo^a 
involved.  Some  of  ttesa-coianMiitets 
qualified  their  support  of  the  NPRM 
propoaalby  saying  that  broath  testing, 
while  a  good  method,  should  be  one  of 
an  amy  of  optioiu  arvaik^le  to 
employsrs,  or  required  only  f(»  certain 
types  of  tasting  (evg..  pre-waployment 
andrandamj  where  tboeaftployer  has 
control  over  the  time  and  place  of 
testing. 

Concents  About  Cost  of  NPfUA  Proposal 

Eighty  commentOTs.  representing 
principally  employers  in  all  th« 
regulated  industries,  third-party  testing 
service  provideis,  and  manufacturers  of 
other  testing  devices  that  compete  with 
EBTs,  said  using  EBTs  for  both 
screening  ai^d  confirmation  tests  was 
too  expensive.  They  quoted  capital  costs 
per  EBT  between  $2-10  thousand  (some 
EBT  manufacturers  who  conuamted 
a»ieed  with  the  lower  end  of  this  range). 
This  cost  would  be  multipliedv  they 
believe,  by  a  need  to  obtain  EBTs  for  all 
the  locations  in  which  employers 
operate.  For  example,  a  trucking 
association  dted  a  motor  carrier  that 
would  have  to  buy  an  EBT  for  each  of 
its  600  locations,  at  an  estimated  cost  of 
$1-2  million.  In  addition,  there  wo-ld 
be  BAT  training,  maintenance,  and 
calibration  costs.  Commenters  who 
talked  in  cost  per  test  terms  dted 
estimates  of  between  $20-100  per  test, 
which  they  said  was  much  hi^er  than 
for  competing  methods.  Railroad 
industry  employers  (who  now  use 
breath  testing  for  alcohol)  said  that,  to 
reduce  capital  costs,  EBTs  should  not  be 
required  to  have  the  sequential 
numbering  and  printout  capabilities 
proposed  in  the  NPRM  (which  they  said 
would  add  $1500  to  the  cost  of  an  EBT). 

Concerns  About  Difficulty  in 
Implementing  NPRM  Proposal 

Some  commenters  feared  that  there 
would  be  insufficient  numbers  of  EBTs, 
BATs,  and  testing  sites  available  to 
implement  the  proposal.  There  would 
be  a  rapid  expansion  of  the  need  frr 
EBTs  (one  commenter  estimated  a  3000- 
4000  percont  increase  in  the  maiket) 
th?it  manufacturers  may  be  unable  to 
fulfill,  as  well  as  a  rapid  trainin?  need 
for  thousands  of  BATs  that  would  iuke 
subaantiai  Lime  to  meet.  Seventeen 
commenlers  (inciiiding  a  number  of 
third-party  s-.-vi-e  providers  and 
cmployersj  said  that  the  cost  of 
obtaining  EBTs  and  trairJ.ng  E.ATs.  the 
unfa-aiilianty  of  many  third-party  testing 
sites  with  breath  testing,  and  Uability 
concerns  wou Id  deter  T.Mpyipotential 
third-party  service  providers  hom 
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paitidpatlng.  This  would  piiiticulariy 
be  a  problem  In  small  to%vn8  and  ruzal 
areas,  wdiere  the  low  volume  of  testing 
would  make  the  needed  investment  too 
costly. 

Concern  ^bout  Confrontations 

Twenty-eight  commenters 
(prindpally  third-party  service 
providers  and  employers)  e}q>ressed 
concern  about  the  possibility  of 
confrontations  between  BATs  and 
employees.  These  confrontations  would 
ooau,  conmienters  said,  because  the 
BAT — not  an  employer  representative 
with  supervisory  authority  over  the 
employee— would  be  the  messenger  of 
bad  news  about  a  test  result.  Several 
commenters  dted  the  image  of  a  90- 
pound  female  BAT  having  to  deal  with 
an  angry  (and  perhaps  intoxicated)  300- 
pound  truck  driver  who  had  just  been 
told  he  had  Called  an  alcohol  test. 

Other  Comments  About  NPRM  Proposal 

Commenters  expressed  other  concerns 
about  the  EBT-EBT  approach.  Some 
found  the  process  too  time-consuming. 
Others  pointed  out  that  the  collection 
site  is  Commonly  recognized  as  the 
weak  point  of  the  drug  testing  process, 
and  that  ccmducting  the  alcohol  testing 
process  there  increased  the  chance  of 
error.  Other  comments  said  that  there 
were  too  many  opportunities  for  human 
and  mechanical  error  in  the  breath 
testing  process,  which,  together  with 
what  they  regarded  as  the  unreliability 
of  EBTs  at  low  alcohol  concentrations, 
created  numerous  opportunities  for 
litigation.  Some  commenters  also  said, 
that,  if  all  screening  and  confirmation 
testing  were  done  on  EBTs,  the  two  tests 
should  be  run  on  different  machines. 

Legal  Issues 

Several  commenters  raised  legal 
challenges  to  the  proposal.  Nine 
commenters  (primarily  manufacturers  of 
competing  devices  and  unions)  said  that 
the  statute  requires  split  samples  (i.e., 
the  subdivision  and  retention  of  a 
portion  of  a  sample  for  an  additional 
test  at  a  laboratray  as  a  safeguard  for  the 
accuracy  of  the  process)  in  all  cases. 
Generally,  EBTs  do  not  retain  breath 
samples.  Therefore,  these  comments 
said,  methods  that  permitted  split 
samples  (e.g.,  blooo,  urine,  sahva)  must 
be  used.  Thirty-one  comments  said  that 
the  statute  contemplated  the  use  of 
different  methods  for  the  screerdng  and 
confinpation  test,  respectively.  Eleven 
comments  said  that,  since  the  results  of 
EBT  tests  would  be  used  to  refer  persons 
for  rehabilitation  or  treatment,  they 
would  be  considered  medical  devices 
subject  to  Department  of  Health  and 
Human  Services  (DHHS)  regulation. 


Since  DffiiS  had  not  i^yproved  EBTs  as 
medical  devices,  tlMdr  use  ooald  be 
Mocked. 

Desire  fm  Mme  Flexibility 

Seventy-five  oonmieiiters 
(representing  a  wide  variety  of 
equipment  manufacturers,  employers, 
and  third-party  service  providen) 
Cavored  allowing  employers  to  choose 
the  best  testing  method  for  them.  In 
addition  to  the  virtue  of  flexibility,  this 
approadb  would  permit  each  employer 
to  choose  the  most  coet-e£fiBctive  method 
of  compliance  in  its  own  circumstances. 

Most  of  these  commenters  appeared  to 
favor  testing  methods  that  would  use 
two  different  testing  methods  (e.g..  non- 
evidential  breath  or  saliva  screening 
test,  blood  test  for  confirmation).  Ten 
conmienters  disagreed  on  this  point, 
saying  that  non-evidential  screening 
tests  should  never  be  permitted.  Their 
primary  concern  was  about  the  accuracy 
of  these  testing  methods.  Several 
commenters  who  favored  using  non- 
evidential  screening  tests  conraded  that 
it  would  probably  be  necessary  to 
suspend  an  employee's  performance  of 
safety  smsitive  functions  pending  a 
con&mation  test  of  a  positive  non- 
evidential  screening  test.  Most 
commentera  who  addressed 
confirmation  procedures  in  a  two- 
method  system  said  that  confirmation 
tests  (of  whatever  body  fluid)  should  be 
done  on  GC  (gas  chromatography,  the 
same  highly  ecciuate  method  used  for 
confirmation  tests  under  the  drug 
testing  program). 

Specific  Comments  on  Other  Testing 
Methods 

Non-Evidential  Breath  Testing  Devices 

(e.g.,  tubes  filled  with  materials  that 
turn  a  certain  color  when  alcohol-laden 
breath  is  blown  into  them  or  small, 
hand-held  electronic  devices  that 
register  the  presence  or  absence  of 
alcohol  concentration  in  Itoath) 

Twenty-nine  commenters,  including  a 
variety  of  employers  and  manufacturers 
of  the  devices,  supported  using  non- 
evidential  breath  testing  devices.  Most 
commenters  cited  cost  (estimated  at 
between  $90-550  for  various  models  of 
non-evidential  breath  testing  machines, 
and  about  $2-4  each  for  disi>osable 
devices)  and  convenience  as  retisons.  A 
few  opponents  of  non-evidential  breath 
testing  devices  said  their  accuracy  was 
questionable,  both  with  reaped  to  false 
positives  and  false  negatives. 

Saliva  Testing 

(i.e..  a  device  which  registers  a 
particular  alcohol  oonoentretion  when  a 


swab  widi  saliva  tem  the  employee's 
mouth  is  inserted  into  tt)     ' 

Forty-five  cdmmeftters  ftvored  the  use 
of  saliva  testiaig.  These  commeSiters 
induded  a  variety  of  employers,  third-^ 
party  service  providers,  equipment 
manufacturers,  and  odiers.  Commenten 
claimed  several  advantages  for  use  of 
screening  saliva  tests:  modest  cost 
(estimated  at  betwem  $5-20  per  test); 
simplidty  of  use,  little  need  for  traiidng; 
existing  "approvals"  frmn  NHTSA  and 
Food  and  Dnig  Administration  (FDA) 
for  some  devices  (though  in  contexts 
other  than  a  wot)q>laoe  testing  program); 
non-invasive  nature  of.  the  devices: 
suffident  accuracy  for  screening  tests. 
Two  commenters  also  said  that,  wdiile  it 
was  most  typical  to  usef  blood  testing  for 
confirmation  after  a  saliva  screen,  saliva 
specimens  could  also  be  used  for 
confirmation,  as  laboratories  could  run 
a  gas  chromatography  analysis  on  saliva. 

A  few  commenters  expressed 
concerns  about  saUva  testing  devices.  A 
union  provided  data  that  it  said  showed 
that  saliva  devices  had  a  mixed  record 
for  accuracy.  Other  coirmienten  said 
saUva  remained  an  unproven  method, 
that  saliva  devices  were  not  ethanol- 
spedfic.  and  that  saUva  alcohol  and 
blood  alcohol  restilts  may  differ. 
Proponents  of  saliva  testing  devices 
conceded  that  chain  of  custody  forms 
would  be  needed  and  that  there  was  no 
method  of  automatically  generating 
permanent  records  of  test  results  that 
positively  identified  a  particular 
employee  with  a  particular  result.  They 
said  that  keeping  paper  records  was 
adequate  for  this  purpose,  however. 

Blood  Testing 

Forty-eight  commenters  (again 
representing  a  variety  of  employera, 
plus  third-party  providers,  laboratories 
and  othera)  favored  allowing  the  use  of 
blood  testing  as  a  confirmation  test 
method.  The  advantages  cited  for  this 
method  induded  well-established 
scientific  and  legal  acceptance  for 
accuracy,  the  availability  almost 
anywhere  of  tedmidans  trained  in 
drawing  blood,  and  utihty  for  post- 
acddent  testing  on  employees  who  are 
unconsdous.  Some  of  these  commenters 
said  that,  while  blood  testing  is 
admittediy  more  Invasive  than  other 
methods,  employees  accept  it  because  of 
its  reputation  for  accuracy.  Also,  they 
said,  the  low  expeded  positive  rates  on 
screening  tests  will  mean  that  few  blood 
confirmation  tests  would  have  to  be 
performed.  Commenters  estimated  costs 
to  be  in  the  $20-60  range  per  test. 

Seven  conmMnters  opposed  the  use  of 
blood  testing,  primarily  on  the  ground 
that  it  is  too  invasive.  In  addition,  c  few 
commentos  said  that  DHHS  or  DOT 
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wobU  hav»to  dawal^  labontacy 
ceitificatioii  staadoda  far  blood  ta 

might  have  tab*  xaquifed  to  "atand 
dowa"  ducingtho  imteival  betwoaa  the 
blood  coDactJon  and  the  return  of  tho 
test  sasull  from  tho  labaiatoiy. 

Urine  Testlag 

Eight  commenteis  bvorad  allowing 
the  use  of  aiine  testing,  including  some 
emplc^en  vfho  now  use  this  approach 
to  meir  saHsiaction  and  laboratories  that 
do  urine  testing.  One  advantage  dted  for 
this  ^proach  is  that  alcohol  could 
simply  be  added  to  the  list  of  substances 
for  which  urine  «<nTipl««  taken  for  drug 
testing  pre  tested,  at  a  low  incremental 
cost  Commenters  said  that  DOT  or 
DHHS  should  develop  l^xitatory 
certification  procedures  and  cutoff 
levels.  Some  commenteis  also  noted 
that  detailed  collection  procedures 
would  have  ta  be  developed,  since  urine 
tasting  lor  alcohol  is  more  complicated 
dian  urine  testing  for  drugs  (e.g.,  two 
v<rids.  twenty  minutes  apart,  are 
~  ro^innmendwd  to  raeasuse  alcohol 
cooceotration  in  urine). 

Performance  Testing 

Five  comoenters,  most  of  whom  were 
manuiactureis  of  the  devices,  supported 
the  use  of  perfonnance  tests  for  the 
screening  or  screening  test  (A 
performance  test  does  not  measure 
alcohol  concentration;  it  measures 
deviations  from  a  personal  norm  of 
reaction  time,  motor  coordination,  etc.) 
One  commanter  opposed  performance 
testing  devices  as  inappropriate  for  this 
program. 

Responses  to  Comments  on  Testing 
Methods 

Legal  Issues 

The  Act  provides,  with  respect  to 
confirmation  testing,  that  all  tests  •  •  • 
shall  be  confirmed  by  a  scientifically 
recognized  method  of  testing  capable  of 
providing  quantitative  data  regarding 
alcohol  •  •  • 

Some  comments  asserted  that  this 
provision  requires  that  a  different     " 
testing  method  be  used  for  the  screen 
and  confirmation  tests,  respectively. 
The  statute  says  no  such  thing,  stating 
only  that  the  confirmation  test  must  use 
a  "scientifically  recognized"  method 
that  can  provide  "quantitative  data" 
regarding  aloohoL  As  long  as  the 
method  of  confirmation  meets  these 
criteria,  the  statutory  requirement  is 
satisfied  Breath  testing  is  scientifically 
and  legally  recognized  as  a  method  for 
accurately  tasting  Alf.;>^]  mnfontr^Uon. 
and  device*  meetfna  the  Department's 
requirement*  pnMd*  quantitative  data. 


(Blood  teatia^  of  cQuis*k,alattin*«ta  the 
statufaay  criteria.) 

The  aoility  of  a  method  of 
confirmation  testing  to  pass  these 
statutory  tests  is  not  dependent  on  the 
choice  of  a  mothod  q{  screening  testing. 
Testing  of  breath  for  eenfirmation,  as 
provided  In  this  tula,  is  equaDy  valid 
tmder  the  statute  whether  evidential 
breath  testing,  non-evidential  breath 
testing,  or  saliva  is  used  for  the 
screening  test  Testing  of  blood  for 
confinnatioa  is  equally  valid  under  the 
statate  whether  blood,  breath,  saliva  or 
urine  is  used  for  the  screening  test  All 
that  matters  is  that  the  confirmation 
testing  method  meet  the  statutory 
criteria  in  its  own  righL 

With  respect  to  s^tsamples,  the  Act 
requires  the  Departments  regulations  to 
provide  that  each  specimen  sample  be 
subdivided*  *  *  and  that  a  portltm 
thereof  be  retained  In  a  secure  manner 
to  prevent  the  possibility  of  tampering, 
so  that  in  the  event  the  individual's 
confirmation  tests  results  are  positive 
the  individual  has  on  opportimity  to 
have  the  retained  portion  assayed  by  a 
confirmation  test  done  independently  at 
a  second  certified  laboratory  if  the 
individual  requests  the  independent  test 
within  3  days  aftn-  being  advised  of  the 
result  of  the  confirmation  test  •  •  • 
Some  commenters  asserted  that  this 
language  should  be  read  to  require  that 
split  samples  be  used  in  all  alcohol 
testing,  with  the  implication  that  a 
method  that  did  not  permit  the  use  of 
split  samples  could  not  be  used.  Since 
most  EBTs — including  those  proposed 
by  the  Department  in  the  NPRM — do  not 
retain  a  sample  that  could  dieoretically 
be  subdivided  and  preserved  for  testing 
of  a  split  specimen,  some  of  these 
commenters  asserted  not  only  that  blood 
or  other  liquid-based  testing  methods 
were  required,  but  that  breath  testing 
was  prohibited. 

This  imerpretation  is  flatly  contrary  to 
the  statute,  which  specifically 
contemplates  the  use  of  breath  testing 
[see.  e.g.,  sec.  3(a)  of  the  Act,  adding 
section  614(d)(6)  to  the  Federal  Aviation 
Act).  Breath  testing  is  a  well-recognized 
form  of  alcohol  testing,  and  there  is  no 
evidence  that  Congress  had  any 
intention  of  prohibiting  its  use,  either 
indirectly  by  requiring  split  samples  or 
otherwise.  The  legislative  history  makes 
clear  that  the  Senate  sponsors  of  the 
legislation  intended  that  breath  testing 
be  used  and  that  split  samples  were  not 
mandated  for  breath  testing.  In  the  floor 
debate,  during  a  coUoquy  between 
Senators  Danrorth  and  Hollings,  Senator 
Hollings  stated 


(tlhere  amaU»n^itmamat»  far  ^Ut 
samplM,  ptimaii^  Sadudadiatbe  U^ktioQ 


to  aliow  uiiB«  sHmlat  to  beretestad.  DOT 
would  have  tfaeauttiarity  to  detenniin  that 
blood  sangtBs  tbauldbe  timilariy  handled 
Thte  tpacJOi.  reauiieuwut  is  not  reievBBt  ta- 
die  case  oriMeaaitoartM  far  riosM,  but 
DOT  is  directed  by  this  legislation  to  provide 
necessary  safeguards  in  tliis  area  to  ensure 
the  validity  of  test  results. 
137  Cong.  Ree  S  M7M,  M77a 

There  is  also  internal  evidence  in  the 
wording  of  the  statutray  provision  that 
supports  the  reasonable  hiterpretation 
that  the  split  sample  requirement  is 
Intended  to  anply  to  liquid  body  fhiidis 
like  urine  and  blood,  but  not  to  breath. 
The  statute  uses  the  word  "samples"  in 
ways  that  refer  primarily  to  samples  of 
liq\itd  body  fhilds.  For  example,  section 
614(d)nt)  of  the  amended  Federal 
Aviation  Act  refers  to  the  need  fat 
"privacy  In  the  collection  of  specimen 
samples."  Privacy  is  very  important 
with  respect  t*  collection  of  urine 
samples  for  drug  testing.  Because 
eliminatioa  functians  are  not  involved, 
privacy  is  not  as  Important  in  breath 
collecdons.  In  paragraph  (d)(6)  oCthe 
same  section,  the  statute  refers  to 
detecting  and  quantifying  "alteohol  in 
breath  and  body  fluid  samples, 
including  urine  and  blood."  In  this 
language,  the  phrase  "including  urine 
and  blood"  is  best  imderstood  as 
modifying  "body  fluid  samples."  as 
opposed  to  "breath."  Given  the  way  that 
the  term  "sample"  is  used  in  these 
portions  of  the  statute,  the  use  in 
paragraph  (d)(5)  of  "sample"  should 
also  be  used  to  refer  to  Uqirid  body  fluid 
samples  (i.e.,  urine  and  blood).  When 
this  paragraph  speaks  of  the  "specimen 
sample  be(ing]  subdivided."  then,  it  is 
imposing  a  split  sample  requirement  on 
blood  and  urine,  not  on  breath. 

Some  commenters  argued  that  the 
language  mentioned  above  from 
paragraph  (d)(6),  requiring  the 
Department  to  "ensure  appropriate 
safeguards  for  testing  to  detect  and 
quantify  alcohol  in  breath  and  body 
fluid  samples,  including  urine  and 
blood  *  •   *."  creates  a  right  for 
employees  to  have  a  screening  test 
confirmed  by  blood  testing.  TT^ 
language,  on  its  face,  does  not  create 
such  a  requirement,  since  it  does  not 
specify  any  particular  sort  of  test  for 
either  screening  or  confirmation 
purposes.  There  is  ambiguous  legislative 
history  on  the  point,  widi  the  Senate 
report  on  the  Act  saying  both  that  "an 
employee  testing  positive  fior  alcohol 
using  a  specimen  other  than  blood  shall 
be  entitled,  at  that  employees  [sici 
option,  to  a  blood  test"  and  that  "the 
Committee  has  not  specified  the  type  of 
test  to  be  uaed  la  either  the  screeoiBg  or 
confinnatioa  test."  Givaa  that  the 
statute  does  not  explicitly  taqukv  blood 


testing  for  confiimatiao.  and  that  th* 
portion  of  the  statute  that  mandate* 
confiimatiaD  testing  require*  onfy  ■ 
"sdentlfjcally  reoo^iized"  confirmation 
test  dtat  can  produce  "quantitative 
data"  (criteria  that  breath  testing  deariy 
meets),  the  Department  does  not  believe 
it  would  be  reesonable  to  view  this 
ambiguous  legislative  history  as  a 
mandate  for  the  availability  of  blood 
confirmation  testing  in  aU  cases. 

The  Department  does  not  believe  that 
regulations  of  the  Food  and  Drug 
Administratiao  (FDA)  would  interfere 
with  the  implementation  of  breath 
testing  under  this  rul&  FDA  does 
regulate  the  safety,  labeling,  etc.  of 
medical  devices.  It  is  our  uiulerstandlng 
that  FDA  may  be  considering  initiatives 
to  regulate  EBTs  used  as  medical 
devices  in  medical  settings.  FDA  does 
not,  however,  regulate  or  certify  the 
precision  or  accuracy  of  EBTs  that  are 
ciurently  used  for  law  enforcement 
purposes  or  that  would  be  used  under 
the  DOT  akohol  testing  program.  (These 
would  not  be  viewed  as  medical  devices 
used  in  medical  settings.)  We  believe 
that  current  FDA  rules  are.  and  future 
FDA  rules  would  be,  consistent  with 
NHTSA  certification  of  EBTs. 
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Flexibility  and  Cost 

Many  commenters  made  flexilHlity  in 
testing  methods  a  high  priority.  The 
Dep>artment  agrees  that  flexibuity  is 
desirabla  However,  the  Department  also 
believes  that  any  testing  system  should 
meet  a  series  of  criteria,  each  of  which 
is  necessary  to  execute  the  statute 
faithfully  and  to  ensure  that  the  safety 
and  accuracy  goals  of  the  program  are 
met.  The  Depcutment  cannot  emphasize 
too  strongly  the  importance  of  ensuring 
accilracy  and  reliability  of  testing 
de\'ices  and  methods,  at  both  the 
screening  and  confirmation  test  stages. 
This  is  needed,  among  other  reasons,  to 
protect  employees  from  even 
temporarily  being  identified  as  misusers 
uf  alcohol.  In  the  context  of  daig  testing 
litigation,  the  courts,  in  upholding  the 
Department's  program,  relied  to  a 
substantial  extent  on  the  reliability  and 
accuracy  safeguards  in  that  program. 

Within  these  constraints,  our 
objective  is  to  provide  maximum 
flexibility  and  minimum  cost.  The 
Department's  criteria  for  carrying  out  its 
objectives  in  this  area  are  the  following: 

•  As  required  by  the  statute,  the 
method  used  for  confirmation  should  be 
scientifically  recognized  and  able  to 
produce  a  quantitative  result.  The 
method  should  meet  NHTSA 
Conforming  Products  List  (CPL) 
standards  at  0.02  and  hi^ier  alcohcd 
concentrations. 


•  Th*  oonfirmatian  method  should  be 
alcohol-spedfic  (i.*..  doe*  not  produo*  a 
reading  for  acetone). 

•  The  confirmation  method  should 
generaUy  provide  documentation  of 
quality  control/calibration  and  be 
admissible  as  forensic  evidence  in 
administrative  proceedings. 

•  The  testing  method  used  for 

^  confirmation  should  provide  a  result  at 
'  the  time  and  place  ofthe  test,  so  that  an 
employee  whose  continued  performance 
of  a  safety  sensitive  function  may 
present  a  safety  risk  can  be  removed 
from  performing  that  function. 

•  Ine  testing  method  used  for  the 
screening  test  should  fninimirff  the 
oociurence  of  false  positives  and  false 
negatives  and  shouM  meet  stringent 
standards  for  precision  and  accuracy 
(e.g..  W  -  .005  at  0.02  alcohol 
concentration). 

•  The  testing  method  used  for 
screening  tests  should  provide  a  result 
at  the  time  and  place  of  the  test  and  be 
specific  for  measuring  alcohol 
concentration. 

•  The  testing  methods  used  for 
confirmation  tests  should  provide  a 
printed,  permanent  record  of  the  test 
number  and  test  resuh,  in  order  to  avoid 
uncertainty  about  whether  this 
employee  took  this  test  with  this  result. 
The  testing  methods  used  for  screening 
tests  should  provide  either  this  kind  of 
record  or  be  used  in  conjimction  with 
procedures  that  provide  a  record  of  the 
test  resuh  linked  to  the  individual 
tested  through  some  form  of  permanent 
documentation.  The  purpose  of  this 
criterion  is  to  prevent  collusion  and 
cheating. 

•  The  testing  methods  used  for 
screening  and  confirmation  tests  should, 
as  a  policy  matter,  be- as  non- invasive  as 
possible. 

At  the  present  time,  only  evidential 
breath  testing  methods  meet  all  these 
criteria  for  screening  a^nd  confirmation 
tests.  Applying  these  Criteria  strictly 
would  result  in  a  finai  rule  that,  like  the 
.  NFRM,  permitted  only.B<«>idential  breath 
testing  for  both  tests.  The  points  made 
by  commenters  favoring  the  NPRM 
approach  further  support  using 
evidential  breath  testing  for  both  tests. 

The  Department,  to  achieve  a 
reasonable  balance  between  the  legal 
and  pwlicy  goals  on  which  the  criteria 
are  based  and  commenters'  desire  for 
greater  flexibility,  is  modifying  the 
approach  proposed  in  the  NPRM.  First, 
the  final  rule  will  permit  EBTs  that  are 
on  the  NHTSA  CPL.  but  that  do  not 
meet  the  additional  requirements  for 
confirmation  EBTs  (e.g..  sequential 
numbering  and  print-out  capability),  to 
be  used  for  any  screening  test.  While 
these  EBTs  may  be  used  for  screening 


tesu  at  this  tioM,  because  NHTSA  ha* 
detennined  them  to  nkeet  appropiiate 
accuracy  and  precisian  standaras,  noo- 
evidontial  breath  screening  device*  (e.g., 
"breath  tubes")  may  not  be  used  at  this 
time. 

Second,  in  an  NPRM  published  in 
today's  Federal  Ragitlw.  th* 
Department  will  propose  to  permit 
blood  testing  to  be  used  in  limited 
drcumstancaa.  In  the  case  of  a 
reasonable  soopician  test  or  a  post- 
accident  test,  where  an  EBT  meeting  the 
requirements  of  port  40  Is  not  readify 
available,  the  employer  could  use  blood 
testing  far  the  confirmtfion  test  Blood 
alcohol  testing  would  also  be  available 
as  an  option  In  "shy  hmg"  situatifms. 
This  NPRM  also  proposes  blood  testing 
procedures  to  be  useld  in  these 
circumstances.  The  rationale  for 
allowing  this  limited  use  of  blood 
testing  is  discussed  in  the  preamble  to 
the  NPRM. 

Third,  the  Department  is  also 
publishing  In  today's  Federal  Register  a 
notice  proposing  to  adopt  criteria  and 
procedtires  that  would  permit 
additional  alcohol  screoiing  devices  to 
be  used  for  screening  tests  In  the 
program.  This  proposal  would  be 
intended  to  resuh  In  the  adoption  of 
model  specifications  for  a  conforming 
products  hst  for  alcohol  screening 
devices.  Under  this  proposal, 
manufacturers  of  devices  could  submit 
their  products  to  DOT  for  evaluation 
and.  if  their  devices  met  the  model 
specifications,  the  Dep>artment  would 
authorize  their  use  as  screening  devices 
in  IXTF^itiendated  alcohol  testing.  This 
approach  will  permit  greater  flexibility 
in  the  use  of  screening  devices  that  are 
not  now  appropriate  for  use,  Including 
those  supported  by  their  manufacturers 
and  others  in  comments  to  the  part  40 
docket,  if  they  are  able  to  meet  DOT 
model  specifications. 

With  respect  to  costs,  commenters 
had  three  basic  concerns.  First, 
commenters  believed  that  EBTs  meeting 
all  the  NPRM's  requirements  would  be 
too  expensive  .Some  commenters 
believed  that  adding  features  such  as  a 
sequential  numbering  and  printout 
capability  would  add  considerably  to 
the  cost  of  the  devices.  The 
DepAtment's  information,  included  in 
our  regiJatory  evaluations,  and  based  on 
data  obtained  from  manufacturers, 
suggests  that  the  list  price  per  »mit  of  an 
EBT  meeting  all  the  NTRM  criteria  for 
use  in  confirmation  tests  is  about  $2000. 
(There  are  some  indications  that  prices 
may  be  lower  for  purchases  in  quantity.) 
There  are  other  EBTs  on  the  CPL, 
available  under  the  final  rule  to  be  used 
for  screening  tests,  that  Ust  for  about 


$1000,  again  Mrith  the  possibility  of 
lotver  prices  for  purchases  in  quantity. 

Because  the  Department  is  proposing 
to  pennit  blood  testing  in  post-accident 
ana  reasonable  suspidon  situations 
where  a  breath  testing  unit  is  not  readily 
available,  the  numbws  of  EBTs  that  any 
employer  %vDuld  have  to  obtain  may  be 
reduoKi  sienificantly  firom  earlier 
estimates,  lowwing  many  commenters' 
estimated  capital  costs  of  the  program. 
This  is  because  employers  would  not 
have  to  provide  an  EBT  at  all  its  work 
sites  agidnst  the  contingency  of  a 
reasonable  suspicion  or  post-accident 
test  happening  then,  as  a  number  of 
employers'  estimates  assumed. 
Commenters  identified  having  to  pre- 
position EBTs  at  all  woik  sites,  even  the 
small  and  remote  ones,  as  a  major  cost 
of  compliance  with  the  NPRKtCeven 
though  the  NPRM  would  not  have 
imposed  this  requirement).  In  additicm 
making  blood  testing  available  means 
that  the  time  workers  would  be  held  out 
of  service  pending  a  tdst  would  be 
reduced  significantly,  resulting  in 
further  savings.  We  refer  commenters  to 
today's  NPRM  on  blood  alcohol  testing 
for  further  information. 

Second,  commenters  expressed 
concern  about  the  costs  of  training 
personnel  and  maintaining  and 
calibrating  the  instruments.  While 
training  can  be  expensive,  we  believe 
that  these  costs  are  difficult  to  avoid  if 
the  accuracy  and  integrity  of  the  testing 
program  are  to  be  protected.  As  other 
devices  are  approved  under  the 
Department's  forthcoming  procedures, 
employers  will  have  the  opportunity  to 
determine  if  use  of  other  methods  will 
reduce  their  overall  costs. 

Third,  sbme  commenters  (especially 
from  the  railroad  industry)  who  already 
use  EBTs  expressed  concern  about  the 
costs  of  the  additional  features  that  the 
NPRM  would  have  required  (e.g., 
sequential  numbering  capacity,  print- 
out capability).  The  final  rule  responds 
to  these  concerns  by  allowing  EBTs 
without  these  features  to  be  used  for 
screening  purposes.  A  railroad  could 
use  its  existing  EBTs  (assuming  they  are 
on  the  NHTSA  CPL)  for  screening  tests, 
while  obtaining  only  as  many  of  the 
machines  with  the  additional  features  as 
it  needed  for  confirmation  testing.  This 
would  reduce  the  additional  costs  that 
these  employers  would  have  to  incur. 

When  the  Department  issues  a  broad 
mandate  for  employee  testing,  the 
overall  effiect  is  Ukely  to  be  the  creation 
of  additional  opportunities  for 
professionals,  manufacturers,  and  other 
businesses  to  serve  the  markets  created 
by  the  DOT  requirements.  These 
opportunities  can  fairly  be  expected  to 
lead  to  an  influx  of  participants  into  the 


mi  iket.  There  is  ample  evidence  that 
th  s  has  been  the  case  in  the 
De  >artment'8  drug  testing  program,  and 
it  s  reasonable  to  expect  that  similar 
eo  momic  opportunities  will  draw 
bu  nnesses  and  professionals  into  the 
al<  ohol  testing  market.  The  Department 
be  ieves  that  diis  factor  is  likely  to 
ou  weigh,  bv  a  substantial  margin,  any 
de  eirent  effects  on  participation  in  the 
pr  >gram  related  to  equipment  or 
tra  ining  costs,  the  newness  of  the 
pr  tcedures,  liabiUty.  or  the  willingness 
of  jusinesses  and  professionals  to 
pa  ticipate. 

I  Comments  that  potential  participants 
w(  uld  be  deterred  for  these  reasons 
w(  re,  for  the  most  part,  speculative. 
Gi  fen  the  market's  response  to  the  drug 
te«  ting  rules  since  1988,  it  is  fairer  to 
asi  iume  that  the  market's  response  to  the 
ev  m  larger-scale  alcohol  testing 
pr  )gram  will  not  be  timid.  With  respect 
to  the  issue  of  sufficient  EBTs  being 
av  lilable,  the  Department  has  contacted 
EI  T  manufacturers,  and  we  do  not 
an  icipate  any  serious  shortage  of 
de  ^ces  as  the  program  begins  operation. 
If.  at  any  time,  the  Department  leams 
thi  It  there  are  inadequate  supplies,  the 
D(  partment  could  postpone  or 
ot  terwise  modify  its  rules. 

A^le  the  image  of  a  large,  angry, 
in  oxicated  employee  confronting  a  90- 
pc  und  female  BAT  over  a  positive  result 
is  1  graphic  one,  the  speculation  and 
sp  }tty  anecdotal  evidence  provided  by 
cc  nmenters  to  back  up  their  concern  on 
th  s  matter  is  not  sufficient  to  cause  the 
D<  partment  to  retreat  from  its  position 
th  It  immediate  results  are  needed.  (This 
CO  icem  goes  to  any  testing  method  that 
pi  }vides  an  immediate  result,  not  just  to 
br  iath  testing.  It  might  appear  even 
mi  tre  strongly  in  a  situation  in  which  an 
in  lividual  is  told,  as  the  result  of  a  non- 
ev  dential  screen,  that  he  is  to  "stand 
d(  wn"  and  not  work  for  three  days 
w  die  a  laboratory  test  result  is 
ob  Lained.) 

rhe  point  of  getting  an  immediate 
re  lult  is  safety:  if  an  employee,  of 
w  latever  size,  has  a  hi^er  alcohol 
CG  icentration  than  the  Department's 
ru  es  permit,  the  individual  should  not 
be  performing  a  safety-sensitive 
fu  lotion.  In  the  interest  of  safety,  we 
nc  ed  to  stop  the  individual's 
p<  rformance  of  that  function  now,  not 
t\>  0  or  three  days  later  when  a 
la  MDratory  test  result  becomes  available. 
W ;  also  want  to  prevent  the 
ui  necessary  cost  of  holding  an 
er  iployee  out  of  service  for  two  or  three 
d{  ys  pending  laboratory  results 
fo  lowing  a  non-evidential  screen.  BATs 
ar  not  given  the  responsibility  of  taking 
a  (  river's  keys  away. The  DOT  alcohol 
te  ;ting  form  includes  a  statement,  to  be 


signed  by  the  employee,  that  persona 
who  test  positive  should  not  drive  or 
perform  other  safety-sensitive  functidns. 
Employers  have  a  responsibility,  as  part 
of  their  alcohol  education  for 
employees,  to  emphasize  that 
employees  must  cease  performing  safety 
sensitive  functions  if  they  test  pc»idve. 

The  Department  does  not  believe  that 
'  it  is  necessary  to  use  two  separate  EBTs 
in  order  to  have  a  valid,  defensible 
result.  EBTs  on  the  NHTSA  CPL  are 
designed  for  acciuracy.  and  the  internal 
and  external  caUbration  checks  built 
into  the  Department's  procedures  are  . 
sufficient  insurance  against  error. 
(Where  employers  choose  to  use  an  EBT 
without  the  additional  features  for 
screening  tests,  of  course,  the  employer 
will  necessarily  use  a  different  machine 
for  the  confirmation  test.)  The 
Department  is  convinced  that  EBTs 
meeting  its  requirements  are  sufficiently 
accurate  and  reliable,  at  the  alcohol 
concentrations  that  will  be  tested  for, 
and  that  excessive  invalidations  of  tests 
or  successful  lawsuits  or  grievances  will 
not  occur.  Similarly,  the  likelihood  of 
extensive  errors  by  testing  personnel 
should  be  diminished  by  the  BAT 
training  requirements. 

Manufacturers  of  alternative  testing 
devices,  and  some  other  commenters  as 
well,  advocated  various  other  methods 
of  testing,  partictilarly  for  screening 
tests.  As  noted  above,  the  Department 
intends  to  take  action  that  could  result 
in  decisions  to  authorize  use  of  other 
screening  devices  and  to  authorize  the 
use  of  blood  testing  in  some 
circumstances.  The  Department  has 
decided  not  to  pennit  the  use  of  these 
alternative  methods  imtil  they  can  meet 
the  criteria  we  beUeve  are  necessary  for 
acciirate  testing  meeting  the 
requirements  of  the  statute.  The 
following  paragraphs  summarize  the 
Department's  reasons  for  not  permitting 
the  use,  at  this  time,  of  other  testing 
methods: 

Blood  Testing 

•  This  is  the  most  invasive  fonn  of  testing. 

•  Employees  may  fear  needles  or  fear 
infection  bom  improper  medical  procedures. 

•  Additional  collection  procedures,  chain 
of  custody  procedures,  and  equipment 
requirements  would  be  needed,  making 
regulatory  requirements  more  complex. 

•  Laboratory  certification  standards  and 
testing  protocols  would  need  to  be 
established.  As  noted  in  the  accompanying 
NPRM,  this  poses  potentially  significant 
problems  even  in  the  limited  context  in 
which  the  Department  is  proposing  to  permit 
the  use  of  blood  testing. 

•  Results  would  not  be  available  for  at 
least  24  hours,  and  could  take  3—4  days  to 
arrive.  Confirmed  results  would,  therefore, 
not  be  available  at  the  time  the  employee  was 
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affected  by  alcohol,  which  would  reduce  the 
safety  benefits  of  the  program. 

Urine  Testing 

•  Present  laboratory  certi&cation  standards 
and  testing  protocols  do  not  cover  urine 
testing  for  alcohol.  There  would  have  to  be 
addiMonal  laboratory  certification  procedures 
and  testing  protocols  de\'ek>ped  for  udne 
testing. 

•  Urine  testing  for  alcohol  (as  distinct  from 
drugs)  requires  a  complex  collection  process, 
involving  two  separate  voids  with  an  interva] 
between  them.  Addition  of  a  preservative  to 
prevent  the  creation  of  aioobol  by  microbial 
fermentation  is  also  recommended.  We 
would  need  to  add  new  collection 
procedures  to  accommodate  these 
requirements,  as  well  as  new  training 
requirements  for  collection  site  personnel 
These  additional  procedures  would  make  the 
collection  process  more  complex  and 
multiply  tlw  chances  for  errors. 

•  Urine  testing  is  regarded  as  the  least 
accurate  method  currently  available  for 
determining  the  amount  of  aicobol  in  tlie 
body. 

•  A  blood  to  urine  ratio  has  not  been 
definitively  established,  making  it  difficult  to 
equate  a  urine  test  result  for  alcohol  to  a 
particular  blood  or  breath  alcohol  level. 

•  There  are  greater  costs  of  employee 
"downtime,'*  for  transporting  the  employee 
to  a  collection  site  for  testing  and  for  the 
longer  col  lection  procedure. 

•  Testing  of  urine  spedmens  would  have 
to  take  pUce  in  a  laboratory.  Residts  %vouId 
not  be  available  for  at  least  24  hours,  and 
could  take  5-4  days  to  arrive.  Confiimed 
results  would,  therefore,  not  be  available  at 
the  time  the  employee  was  affected  by 
alcohol,  which  would  reduce  the  safety 
benefits  of  the  program. 

Saliva  Testing 

•  Especially  at  low  alcohol  levels,  saliva 
devices  are  likely  to  have  a  higher  rate  of 
false  positives  and  negatives  rhaa  EBTs  on 
the  CPL 

•  Some  saliva  devices  do  not  provide 
quantitative  results. 

•  Because  saliva  screening  testing  devices 
are  disposable,  and  do  not  generate  a  record 
of  the  test,  ascertaining  whether  a  particular 
employee  took  a  particular  test  and  had  a 
particular  result,  or  that  tiie  test  took  place 
at  all.  would  be  difiBcult.  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  numbering  or 
printout  capabilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 
The  log  book  would  accompany  the  EBT 
wherever  It  went,  which  would  not  be 
possible  with  disposable  devices.) 

•  There  are  different  saliva-based 
technologies,  each  requiring  the 
establishment  of  criteria  for  accuracy, 
reliability,  etc.  Until  NHTSA  criteria  are 
established  for  these  technologies.  It  is 
premature  to  permit  their  use  in  the  DOT 
program. 

•  If  laboratory  confirmation  methods  (e.g., 
blood)  are  used  in  combination  with  saliva 
screens,  confirmation  results  would  not  be 
available  for  at  least  24  hours,  and  could  lake 
3-4  days  to  arrive.  Coniirnied  resuhs  would. 
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therefore,  not  be  available  at  the  time  the 
employee  was  affected  by  alcohol,  which 
would  reduce  the  safety  benefits  of  the 
program.  If  breath  testing  confinnaUon  is 
used,  cost  savings  claimed  for  the  use  of 
disposable  devices  over  the  use  of  breath 
testing  for  both  screening  and  confirmation 
testing  would  be  reduced  substantially. 

•  The  E)epartment  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc  for  saMva 
testing,  adding  further  complexity  to  the 
program. 

Son-evidential  Breath  Testing 

•  Non-evidential  breath  devices  (Le.. 
disposable  devices  and  others  not  on  the 
CPL)  have  a  higher  rate  of  false  positives  and 
negatives  than  evidential  EBTs. 

•  Noo-«vldential  breath  screening  testing 
devices  do  not  generate  a  record  of  the  test, 
so  that  ascertaining  whetlier  a  particular 
employee  took  •  particular  test  and  had  a 
particular  result,  or  that  the  test  took  place 
at  all,  would  be  difficult  (The  use  of  a  log 
book,  which  helps  to  address  this  concern 
where  EBTs  without  sequential  numbering  or 
printout  capabilities  are  used,  would  be 
difficult  in  the  case  of  disposable  devices. 
The  log  book  would  accompany  the  EBT 
wherever  it  went,  which  woula  not  be 
possible  with  disposable  devices.) 

•  If  laboratory  confirmation  methods  (e.g.. 
blood)  are  used  in  combination  with  non- 
evidential  breath  screens,  conffrmation 
results  would  not  be  available  for  at  least  24 
hours,  and  could  talie  3-4  days  to  arrive. 
Confirmed  results  would,  therefore,  not  be 
available  at  the  time  the  employee  was 
affected  by  alcohol,  which  %vould  reduce  the 
safety  benefits  of  the  program.  If  breath 
testing  confirmation  is  used,  cost  savings 
claimed  for  the  use  of  non-evidential  devices 
over  the  use  of  evidential  breath  testing  for 
both  screening  and  confirmation  testing 
would  be  reduced  sutistantially. 

•  Non-evidential  EBTs  on  the  market 
appear  to  vary  greatly  in  type  of  technology 
used,  quahty,  and  acciiracy.  Until  NHTSA 
criteria  are  establijhed^or  these  devices,  it  Is 
prematura  to  permit  their  use  in  the  DOT 
program. 

•  The  Department  would  have  to  establish 
additional  procedures,  training  requirements, 
quality  control  requirements,  etc  for  non- 
evidential  breath  testing,  adding  further 
complexify  to  the  program. 

Performance  Testing 

•  The  sUtute  requires  testing  for  alcohol 
concentration,  not  diminished  performance. 
A  test  for  performance  appears  not  to  meet 
this  statutory  requirement. 

•  Performance  tests  are  very  unspecific, 
which  could  result  in  positives  caused  by  a 
wide  variety  of  things  other  than  alcohol  use 
(e.g.,  illness,  prescription  or  over-the-counter 
medication,  fatigue,  emotional  distress).  This 
would  lead  to  many  unnecessary 
confirmation  tests  and  could  result  in 
employees  being  taken  off  the  Job  while 
awaiting  confirmation  test  results,  adding 
extra  costs  for  employers  and  employees. 

•  The  accuracy  of  many  perfonnance 
testing  devices  is  unproven. 

•  Many  performance  testing  devices  do  not 
generate  a  record  of  the  test.  Asceriaining 


whether  a  prntlcular  etnployee  took  a  I 

particular  test  end  had  a  particular  result,  or 
that  the  test  took  piece  at  all.  could  be 
difficult 

•  Most  performance  testing  devices  requira 
the  establishment  of  individual  baseline  data 
for  each  employee,  which  can  be  a  time- 
consuming  and  costly  procedure.    . 

•  In  many  systems,  performance 
evaluation  must  relate  to  critical  job  skills, 
meesurss  of  which  have  not  been  established 
for  many  occupations. 

•  Perronnanoe  testing  devices  or  systems 
on  the  market  appear  to  vary  greatly  in 
quality  and  accuracy.  Until  NHTSA  criteria 
are  established  for  these  devices,  it  is 
prematura  to  permit  their  use  in  tlie  DOT 
program. 

•  The  Department  would  have  to  establish 
addittonal  procedures,  training  requirements, 
quality  control  requirements,  etc  for 
perfonnance  testing,  adding  further 
complexity  to  tlw  pro-am. 

This  discussion  is  in  the  context  of  an 
extensive,  multi-modal  testing  program, 
including  pre-emplojmient  and  random 
testing  as  well  as  reasonable  suspicion 
and  post-accident  testing.  Greater 
protections  are  needed  in  such  a 
program,  particularly  in  the  absence  of 
procedural  protections  present  in  some 
existing  programs  that  may  use  non- 
evidendal  testing  in  some 
circumstances.  For  example,  the  Coast 
Guard  post-acddent  alcohol  testing 
program  can  involve  administrative 
proceedings  in  which  the  employee  has 
the  opportimity  to  challenge  test  results 
before  a  license  is  revoked  or  an 
investigative  inquiry  at  which  further 
evidence  could  be  introduced. 

Breath  AJcohol  Technicians 

The  NPRM  proposed  that  breath 
alcohol  technicians  (BATs)  be  trained  to 
proficiency  in  using  EBTs  and  in  DOT 
alcohol  testing  procedures,  using  a 
NHTSA-  or  state-approved  course.  The 
competence  of  the  BAT  would  have  to 
be  documented.  Additional  (i.e.. 
refresher)  training  would  be  required,  as 
needed,  to  maintain  proficiency.  An 
employee's  supervisor  could  not  act  as 
the  BAT  for  that  employee  unless 
allowed  by  a  DOT  rule  and  no  other 
quahfied  BAT  were  available. 

Commenters  spoke  to  several 
provisions  of  this  section.  Six 
commenters  favored,  and  15  opposed, 
reqyiring  BATs  to  be  tested  to  ensure 
that  they  are  alcohol  free  (an  issue  about 
which  the  Department  had  asked  a 
question  in  the  NPRM  preamble).  A 
number  of  the  opponents  said  that  this 
issue  should  be  decided  by  the  BATs* 
employers.  The  Department  is  not 
adopting  this  idea,  which  we  believe  to 
be  unnecessary  to  the  program. 

Forty-nine  comments  addressed  the 
training  and  qualification  of  BATs.  All 
these  commenters  favored  training. 
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though  two  mentioned  that  training 
might  be  very  costly  or  diffiailt. 
especially  for  smaller  companies. 
Sixteoi  comments  said  that  it  was  not 
necessary  for  the  regulation  to  spediy 
that  BATs  be  trained  in  the 
pharmacology  and  physiology  of 
alcohol,  about  which  the  NPRM 
preamble  had  asked  a  question.  Three 
commenters  took  the  opposite  position. 
The  Department  agrees  that  this  training 
is  not  needed  for  BATs,  whose  training 
should  be  focused  on  the  proper 
operation  of  testing  devices. 

Seventeen  commenters  supported  the 
NPRM  approach  (including  the  concept 
of  "training  to  proficiency"),  while  two 
thought  the  NPRM  too  vague.  Eleven 
favored  specific  numbers  of  hours  of 
training,  ranging  from  4  to  40,  with  most 
of  the  comments  suggesting  something 
between  4  and  8  hours.  Two  expressed 
support  of  recurrent  training,  one  asking 
for  a  more  specific  requirement  than  the 
NPRM  proposed.  The  Department 
believes  it  is  most  relevant  to  ensure  the 
BATs'  proficiency.  Our  goal  is  to  ensiire 
that  BATs  are  able  to  use  the  testing 
devices  that  they  will  operate.  The 
Department  believes  that  the  best  way  to 
muce  sure  that  BAT  training  results  in 
proficient  operators  is  to  require  that 
BAT  training  include  a  course  that  is 
equivalent  to  the  DOT  Model  Course. 
Ojurses  followed  by  state  law 
enforcement  agencies  and  other 
organizations  appear  to  vary 
substantially  from  one  another,  and  may 
be  focused  on  breath  testing  in  other 
contexts  (e.g.,  enforcement  of  DUI  laws). 
NHTSA  will  review  training  courses 
and  issue  determinations  concerning 
whether  they  are  equivalent  to  the 
NHTSA  Model  Course. 

Who  should  be  a  BAT?  Twenty-two  of 
23  commenters  supported  permitting  a 
trained  law  enforcement  officer  to  act  as 
a  BAT.  The  Department  agrees  that  it  is 
appropriate  to  authorize  trained  law 
enforcement  officers  to  act  as  BATs  (e.g., 
off-duty  officers  under  contract  to  an 
employer),  as  long  as  they  have  been 
certified  by  a  state  or  local  law 
enforcement  agency.  The  officers  would 
have  to  follow  DOT  testing 
requirements,  including  this  part,  and  to 
be  certified  to  operate  the  EBT  used  in 
the  DOT-mandated  test.  The  officers 
could  perform  any  type  of  DOT  test. 
Except  for  the  FHWA  nile,  the  OA  rules 
do  not  permit  the  substitution  of  law 
enforcement  tests  for  tests  conducted 
under  DOT  procedures. 

There  was  less  consensus  on  the  issue 
of  supervisors  as  BATs.  Sixteen 
commenters  favored  allowing  properly 
trained  supervisors  to  act  as  BATs. 
pointing  out  that,  particularly  in 
reasonable  suspicion  or  pdst-acddent 


tei  ting,  or  at  remote  sites,  simervlsors 
mi  y  be  the  most  readily  available,  or 
p€  ^ps  the  only  avail^le.  trained 
B>  Ts.  Eleven  other  commenters 
dii  agreed,  most  saying  that  an 
en  plojree's  supervisor  should  never  be 
thi  I  employee's  BAT.  These  ctmrnienters 
ap  }eared  concerned  about  the 
appearance  or  reality  of  a  conflict  of 
in^rest  between  the  supervisor's 
managerial  role  and  his  objectivity  as  a 
B/  T.  The  Department  believes  that. 
wl  en  possible,  someone  other  than  an 
en  ployer's  supervisor  must  act  as  a 
B/  T  for  the  employee's  test.  However, 
a  a  Lipervlsory  BAT  is  better  than  no  BAT 
at  til  To  enable  a  test  to  go  forward 
wl  en  no  other  BAT  is  available  in  a 
tin  lely  manner,  the  Department  will 
pe  mit  a  BAT-trained  supervisor  to 
CGI  Lduct  the  test  However,  if  a  DOT 
op  irating  administration  regulation 
pn  ihibits  the  use  of  a  supervisor  in  this 
rol )  (e.g.,  in  reasonable  suspicion 
tea  ing).  the  supervisor  may  not  act  as 
th(  BAT  even  in  this  drcimistance. 

EB  T  Technology 

'  "he  NPRM  required  EBTs  used  for 
sa  sening  and  confirmation  testing  to  be 
on  the  NHTSA  CPL.  have  the  capacity 
to  >rint  out  triplicate  (or  three 
coi  isecutive  identical)  results,  assign  a 
se<  uential  number  to  each  test, 
dis  tinguish  alcohol  from  acetone  at  the 
O.C  I  alcohol  concentration  level,  and 
ha^  e  the  capability  for  performing  both 
air  }lanks  and  external  calibration 
ch(  cks.  Commenters  addressed  a 
nu  aber  of  points  concerning  EBT 
tec  inology. 

^me  commentera  pointed  to  what 
thcw  viewed  as  shortcomings  of  the  CPL 
itsnlf,  particularly  that  it  did  not  require 
EBTs  to  be  accurate  at  the  0.02  level. 
This  was  true  of  the  CPL  at  the  time  the 
Is  were  issued;  however,  NHTSA 
haj  since  modified  the  model 
sp«  dfications  for  the  CPL  to  require 
ace  iiracy  and  precision  at  the  0.02  level. 
Otl  er  commenters  said  that  since 
inc  usion  on  the  CPL  is  based  on  testing 
of  I  prototype,  rather  than  testing  of 
eac  1  device,  the  CPL  was  an  inadequate 
ass  irance  of  accuracy.  The  final  rule 
do<  s  not  rely  on  the  CPL  alone  to  ensure 
ace  iracy,  however.  The  rule  requires 
the  « to  be  a  quality  assurance  plan 
(Q>  P)  for  the  instrument  as  well  as  air 
bla  iks  and  external  caUbration  checks. 

As  noted  above,  a  nimiber  of 
con  unentera  criticized  the  requirement 
for  >rinting  results  and  sequential 
nu]  ibering  capability,  saying  that  these 
fea'  ures  %vere  uimecessarlly  costly.  Any 
de\  Ice  on  the  CPL  should  be  able  to  be 
use  i.  one  of  these  commentera  said.  The 
finj  1  rule  responds  to  these  comments 
by  I  ilowing  any  device  on  the  CPL  to  be 


used  for  screening  tesU.  with  the 
additional  features  required  only  on 
those  machines  used  for  confirmation 
testing.  This  should  reduce  the  number 
of  the  mora  expensive  models 
einployers  %vill  have  to  obtain. 

Some  commenters  expressed  concern 
about  radio  frequency  interference  (RFI) 
affecting  the  results  of  some  types  of 
EBTs.The  concern  is  that,  in  airports 
and  other  locations  where 
communications  or  other  electronic 
equipment  is  operating,  alcolxol 
concentration  readings  could  be 
distorted.  DOT  asked  manufacturers 
about  this  issue,  who  said  that  most 
models  of  EBTs  are  shielded  to  avoid 
this  problem.  NHTSA  tested  three 
models  of  EBTs  at  Washington  National 
Airport  and  detected  no  RFI  effects  on 
their  readings.  In  addition.  NHTSA 
plans,  as  part  of  its  process  for 
reviewing  quaUty  assurance  plans  (see 
disctission  below),  to  have 
manufactiirera  establish  operational 
guidelines  to  avoid  RFI  problems.  The 
Department  believes  that  it  is  not 
necessary  to  modify  the  regulatory  text 
to  address  the  commentera'  concerns. 

Commentera  also  expressed  concern 
that  some  EBTs  might  not  be  able  to 
distinguish  acetone  &t>m  some  alcohols. 
Commentera  also  questioned  the 
suitability  of  the  CPL  for  instruments 
measuring  alcohol  concentrations  at  the 
0.02/0.04  levels,  since  the  CPL.  at  the 
time  of  the  NPRM,  did  not  address 
testing  at  these  levels.  As  noted  above. 
NHTSA  has  revised  the  model 
specifications  on  which  CPL  listing  of 
devices  is  based.  The  revised 
specifications  address  both  issues,  and 
EBTs  on  the  CPL  will  distinguish 
acetone  bora  alcohol  and  be  accurate  at 
the  0.02/0.04  levels. 

A  few  comments  raised  other 
technical  issues  about  the  use  of  EBTs. 
One  issue  was  the  effect  of  altitude  on 
external  calibration  standards.  Altitude 
affects  gas  aerosol  standards:  NHTSA 
will  address  this  problem  by  requiring 
gas  aerosol  standards  on  its  CPL  for 
calibration  devices  to  be  criterion- 
referenced  for  various  altitudes. 

Another  concern  was  based  on  the 
belief  that  EBTs  that  display  results  to 
only  two,  rather  than  three,  decimal 
places  would  round  up.  That  is, 
commentera  were  concerned  that 
someone  whose  actual  alcohol 
concentration  was  .036  woiild  be 
reported  as  a  0.04,  subjecting  the 
individual  to  heavier  sanctions.  EBTs  on 
the  CPL  provide  three-digit  displays,  so 
this  probl«n  does  not  arise  for  these 
devices. 

Finally,  some  commentera  expressed 
concern  that  defining  alcohol 
concentration  in  terms  of  grams  of 
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alcohol  per  210  litera  of  breath  was  not 
as  a,ocurate  as  desirable  (or  as  accurate 
as  a  blood  alcohol  reading),  because  this 
ratio  could  vary  among  individuals.  The 
Department's  information  is  that  any 
variation  is  very  minor  and  unlikely  to 
affKt  the  results  of  a  breath  test  or  its 
consequences  imder  these  rules.  In 
addition,  EBTs  are  typically  calibrated 
to  account  for  any  variation  by  slightly 
undercounting  alcohol  concentration. 

Quality  Assurance  Plans 

The  NPRM  proposed  that  EBT 
manufacturera  would  develop  a  quahty 
assurance  plan  (QAP)  for  each  EBT 
modeL  The  plan  would  cover  such 
mattere  as  external  calibration  methods, 
tolerances  and  intervals  and  inspection 
and  maintenance  requirements.  The 
manufacturer  would  have  to  obtain 
NHTSA  approval  of  the  QAP,  and 
employere  would  have  to  comply  with 
it  This  compliance  includes  making 
external  calibration  checks  as  called  for 
in  the  QAP  and  taking  EBTs  out  of 
service  if  they  "fhmk"  an  external 
calibration  check.  In  addition,  the 
employer  would  have  to  ensure  that 
inspection.  caUbration  and  maintenance 
of  EBTs  is  done  by  the  manufacturer,  a 
representative  certified  by  the 
manufactuirer,  or  an  appropriate  state 
agency. 

On  the  basic  concept  of  the  QAP,  five 
commenters  supported  the  NPRM's 
approach,  while  another  eight  said  that 
NHTSA.  rather  than  the  manufacturer, 
should  establish  the  standards.  Some  of 
the  latter  commentera  appeared 
concerned  that  manufacturera  may  have 
incentives  to  establish  requirements  for 
their  devices  that  were  not  optimal.  The 
Department  believes  that  NHTSA 
approval  of  the  QAPs  should  be 
sufficient  to  ensure  that  the 
manufacturer's  standards  are  adequate 
and  that  the  manufacturera  are  better 
positioned  than  we  are  to  establish 
model-specific  requirements  for 
individual  EBTs.  For  this  reason,  we  are 
retaining  the  proposed  approach.  QAPs 
would  be  required  for  all  EBTs  on  the 
NHTSA  CPL  that  would  be  used  in 
DOT-required  alcohol  testing,  whether 
or  not  a  particular  EBT  met  tiie 
additional  requirements  of  this  part  for 
use  in  confirmation  testing. 

Commentera  suggested  a  wide  variety 
of  requirements  concerning  how 
frequently  an  external  cahbration  test 
must  be  performed.  Some  of  the  ideas 
included  performing  such  checks  before 
and/or.after  every  test,  after  every 
positive  test,  before,  during  and  after  the 
testing  shift,  every  day,  after  every  five 
tests,  every  thirty  days,  or  before 
disciplinary  action  Ik  taken  on  the  basis 
of  a  positive  test.  All  these  comments 


respond  to  a  basic  point:  if  an  EBT 
"flunks"  an  external  calibration  check, 
positive  tests  conducted  on  that  device 
since  the  last  previous  successful 
external  calibration  check  must  be 
regarded  as  invalid.  This  fact  provides 
a  strong  Incentive  to  employera  and 
BATs  to  conduct  these  checks 
frequently  enough  to  avoid  retroactive 
Invalidations  of  positive  tests.  In 
conjunction  with  the  manufacturer's 
instructions  on  the  QAP,  this  incentive 
should  be  sufficient  to  Induce 
employera  acting  in  good  faith  and 
testera  to  conduct  these  checks  at 
appropriate  intervals.  A  generally 
apphcable  regulatory  requirement  for 
external  checks  of  calibration  at  a  stated 
interval,  on  the  other  hand,  would 
provide  less  flexibility  and  might  not  fit 
a  variety  of  situations  well. 

A  few  commentera  suggested  specific 
types  of  calibration  solutions  or 
obtaining  such  solutions  from  certified 
laboratories.  Othera  suggested  that  the 
Department  establish  particular 
standards  for  external  calibration 
devices,  or  allow  use  of  only  those 
external  cahbration  devices  that  are  on 
the  NHTSA  CPL  Othera  suggested 
particular  tolerance  standards  (e.g.,  +/  - 
.005).  The  Department  does  agree  that 
the  employere  should  use  external 
caUbration  devices  that  are  on  the 
NHTSA  CPL.  and  this  requirement  has 
been  incorporated  into  the  final  rule. 
The  Department  does  not  certify 
laboratories  for  production  of  external 
caUbration  solutions,  so  we  could  not 
reasonably  require  employere  to  obtain 
solutions  from  certified  laboratories.  For 
the  types  of  solution  that  work  best  with 
a  particular  machine,  or  for  the 
tolerance  standard  that  is  most  relevant, 
we  believe  that  reUance  on  the  QAP, 
based  on  the  manufacturer's  knowledge 
of  the  behavior  of  its  product,  makes  the 
most  sense. 

On  the  subject  of  maintenance,  most 
commenters  supported  the  NPRM's 
proposal  for  maintenance  by 
manufacturera.  or  their  representatives, 
and  careful  documentation  of  this 
activity.  These  provisions  have  been 
retained. 

Testing  Location 

The  NPRM  called  for  a  testing  site 
that  afforded  visual  and  aural  privacy  to 
the  employee,  though  in  unusual 
circumstances  a  test  could  be  conducted 
elsewhere.  The  site  would  hkve  to  be 
secured.  A  mobile  faciUty  (e.g.,  a  van) 
that  met  the  requirements  could  be 
used.  At  the  site,  the  BAT  was  to 
supervise  only  one  employee's  use  of  an 
EBT  at  8  time,  and  the  BAT  could  not 
leave  the  site  when  testing  was  in 
progress.  The  Department,  with  some 


modifications,  is  adopting  this  provision 
in  the  final  rule.  In  our  view,  privacy  in 
the  context  of  breath  alcohol  testing  is 
primarily  for  the  purposi  Umiting  other 
persons'  access  to  information  about  the 
employee's  test  result  In  contrast  to 
urine  drug  testing,  where  private 
elimination  functions  are  involved, 
privacy  need  not  be  as  strict  for  breath 
alcohol  testing.  We  have  also  eliminated 
references  to  the  site  being  "secured."  as 
such,  because  this  term  could  lead  to 
confusion.  Our  concern  is  that 
unauthorized  persons  not  be  in  a 
position  to  see  or  overhear  test  results. 
We  are  not  requiring  that  testing  take 
place  behind  locked  doora,  in  a  totally 
enclosed  space,  or  in  a  dedicated  faciUty 
that  is  not  used  for  other  purposes. 

There  were  few  comments  on  this 
provision.  Two  commentera  noted  that 
privacy  could  be  hard  to  achieve  at  a 
remote  site.  The  NPRM  already  made 
allowance  for  this  problem,  however,  by 
sa>'ing  that  a  testing  location  did  not 
have  to  provide  fuU  privacy  in  unusual 
drcumslances  such  as  a  post-accident  or 
reasonable  suspicion  test  in  a  remote 
location.  Other  comments  included  a 
concern  that  privacy  be  protected 
adequately,  tiiat  too  much  privacy  could 
sharpen  the  concern  about 
confrontations  between  BATs  and 
employees,  and  that  privacy 
requirements  should  not  exclude  a 
witness  (e.g..  a  union  representative) 
from  the  testing  site.  The  provision 
estabUshes  a  general  jwrformance 
standard  for  privacy  of  the  physical  site: 
It  does  not  address  the  issue  of  whether 
a  witness  may  be  present  (that  is  a 
matter  for  labor-management 
negotiation).  It  does  not  require  a  site 
that  is  so  isolated  that  a  BAT  could  not 
find  assistance  if  needed.  One 
commenter  asked  for  a  DOT-operated 
national  inspection  program  for  test 
sites,  analogous  to  the  DHHS  laboratory 
certification  program.  The  Department 
beUeves  that  such  a  system  would  not 
be  practicable,  given  the  very  high 
number  of  testing  sites  likely  to  be 
Involved  with  the  program. 

Testing  Form  and  Log  Book 

The  NPRM  proposed  to  require  the 
use  of  a  standard  form  for  DOT- 
mawdated  testing,  which  employere 
could  not  modify.  It  would  be  a 
triplicate  form,  with  copies  for  the  BAT. 
employer,  and  employee.  The  colore  of 
each  copy  of  the  form  are  intended  to 
be  consistent  with  the  colon  of  the 
Department's  drug  testing  form.  The 
Department  has  decided  to  adopt  this 
provision  with  minor  modifications. 

Seven  commentera  supported  the 
NPRM  provision  as  drafted.  Thirteen 
commentera  favored  having  space  on 
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the  fotm.  £or  reootdiag  a,  repeat  of  a  test, 
m  order  to  reduce  pafawcA.  The 
Department  believes  that  adding  space 
for  this  purpose  would  result  in  a 
longer,  more  complicated  form. 
Moreover,  it  is  likely  to  be  only  in  a 
minority  of  cases  that  a  test  will  have  to 
be  repeated,  meaning  that  the  extra 
complexity  of  the  form  would  not  serve 
^  a  useful  purpose  in  most  cases.  Foe  this 
reason,  the  Department  is  not  adopting 
this  comment. 

Two  commenters  suggested  that  a 
combined  drug/akohoi  form  be 
devek^>ed.  The  Department  re^onds 
that,  because  of  the  differences  between 
drug  and  alcohoi  testing,  it  would  be 
difficult  to  devdop  a  combined  form 
that  would  not  be  too  cumbersome  and 
would  waA  in  bodi  sxtuations. 

Two  mmmmteis  asked  that 
employers  be  able  to  modify  the  form. 
The  Department's  experience  with  the 
drug  testing  program,  where  some 
modification  of  the  fonn  has  been 
permitted,  is  that  the  resulting  variety  of 
forms  leads  to  confusion,  errors,  and 
difficulty  in  completing  the  form  by 
collectitm  site  personnel.  The 
Department  believes  that  an  unvarying, 
standard  form  will  minimize  these 
problems.  Employers  would  have  to  use 
the  form  exactly  as  presented  in 
Appendix  A  to  this  regulation  (though 
a  form  directly  generated  by  an  EBT 
could  be  sroallOT  and  would  not  need  a 
space  to  affix  a  separate  printed  resuh.) 
C5ne  commenter  suggested  that  DOT 
jwovide  the  forms  to  employers  free  of 
charge.  The  Department  does  not 
believe  that  this'is  an  appropriate  use  of 
Federal  funds. 

Two  commenters  asked  that  the  form 
specify  that  the  test  is  being  conducted 
under  the  authority  of  IXTT  regulations. 
The  Department's  experience  under  the 
drug  testing  program  is  that,  for  lack  of 
such  a  statement,  some  employees  have 
been  confused  about  whether  a 
particular  test  was  being  conducted 
under  DOT  authority  or  simply  under 
the  employer's  policy.  The  form  being 
published  with  this  rule  includes  such 
a  statement.  The  result  of  including 
such  a  statement  is  that  employers  are 
not  permitted  to  use  the  "DOT  form"  for 
a  test  not  conducted  under  DOT 
authority. 

Two  commenters  questioned  the 
option  to  have  the  EBT  or  printer  print 
results  directly  on  the  form,  preferring 
to  use  a  separate  form.  The  regulation's 
requirements  for  EBTs  used  in 
confirmation  testing  provides  this 
option,  which  is  appropriate  to  provide 
flexibility.  An  empfoyer  who  is 
uncomfortable  with  one  approach  can 
use  the  other. 


T  is  section  of  the  rule  includes  a 
new  provision  requiring  the  use  of  a  log 
boo  :  with  EBTs,  used  foe  screening 
test^.  that  do  not  have  the  sequential 
;  utd  printing  capwilities 
for  devices  used  fn- 
conmimation  testa.  This  section  sp^ls 
out  he  requirement  for  the  kf(b(xik.aiid 
wha  ;  it  must  contain;  the  ratiutale  for 
the  1  og  book  requirement  is  discussed 
belo*f. 

Pref.  aration  for  Testing 
Tie 


one 


and 

to 

the 

A 

in 

employee, 

mor  ( c" 

verbil 

may 

fash 

requ  ire 

and 

have 

this 
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tests 


NPRM  proposed  that  the  BAT 
he  employee  provide  identification 
another  and  that  the  BAT  explain 
I  esting  procedure  to  the  employee, 
cc  mmenter.  suggested  that  written 
formation  be  provided  to  the 

,  so  that  the  briefing  could  be 
morf  detailed  and  the  BAT  i^d  less 
work  to  perform.  The  employer 
provide  the  information  in  this 
fashion,  though  the  regulation  will  not 
it.  Other  comments  were  few 
supportive;  The  NPRM  provisions 
been  retained.  Some  provisicms  of 
^RM  section,  concerning  filling 
if  forms  and  refused  or  incomplete 
have  been  moved  to  the  next 
section. 

Initi  il  Breath  Test  Procedures 

T\  e  NPRM  proposed  to  require  an  air 
blan  t  before  and  after  the  screening  test, 
whi(  h  the  machine  had  to  pass  in  order 
to  St  ly  in  service.  The  NPRM  also 
inch  ided  proposed  requirements 
cone  eming  completing  the  test 
papi  rwork. 

Fi  teen  commenters  addressed  the 
issue  ofair  blanks.  Seven  commenters 
agre<  d  with  the  NPRM  that  air  Uanks 
should  be  reqviired  before  and  after  each 
screening  test  Two  said  that  air  blanks 
are  i  ot  technically  relevant  with  some 
type  ;  of  EBTs.  Six  conunenters  said  that 
an  a  r  blank  should  not  be  required  after 
a  tes  when  the  result  was  less  than 
0.02,  as  this  was  a  waste  of  time.  Some 
of  th  ;se  commenters  favored  pre-test  air 
blan  Ls.  however.  One  commenter 
supr  ortcd  only  pre-test  air  blanks. 

Te  e  Department  has  decided  that  it 
will  lot  require  air  blanks  either  before 
or  af  er  a  screening  test.  First,  most 
scre<  ning  test  results  will  be  below  0.02, 
mak  ng  post-test  air  blanks  of  limited 
valu  ( in  those  cases.  Second,  pre-test  air 
blan  LS,  at  the  screening  stage,  are  not 
cruc  al  in  preventing  "false  positives" 
for  e  nployees.  since  no  action  against 
an  ei  aployee  may  be  taken  without  a 
conf  rmation  test.  Third,  the  Department 
will  equire  air  blanks  before 
conf  rmation  tests,  which  will  build  this 
prot(  ctioo  into  the  testing  process 
whei  e  it  matters  most  Fourth,  the 
Depi  rtment  is  permitting  all  EBTs  on 


theNHTSACPLtobeusedfaiL 

tests,  and  sonae  of  these  tnstruffients 
would  not  provide  any  durable  reooid  of 
an  air  blank,  evea  if  they  were  able  to 
perf<»m  air  Uanks.  Finely,  the  absence 
of  a  requirement  for  air  blanks  on  the 
more  frequent  screening  tests  will  result 
in  some  cumulative  savings  of  BAT  mid 
employee  time  and  wear  on  the 
machines. 

The  NPRM  called  for  a  lS-20  minute 
waiting  period  before  the  confirmation 
test;  no  such  waiting  period  was 
proposed  for  before  the  screening  test 
Seven  commenters  favored  a  waiting 
period  before  tke  screening  test,  eig^ 
opposed  it,  and  two  favor^  employer 
discretioo.  Because  the  coofinnatiaa 
testing  procedures  do  provide  for  a 
waitii^  period,  and  sinoe  action  against 
an  employee  can  be  taken  only  aa  the 
basis  of  a  confirmation  test,  we  believe 
that  requiring  an  additional  waiting 
period  before  the  screening  test  would 
be  superfluous. 

The  NPRM  provision  addressed 
situations  in  whidi  the  printed  and 
displayed  results  did  not  in^trh. 
proposing  that  sudi  tests  vrould  be 
invalid,  llie  final  rule  nvxHRflg  this 
provision,  since  it  is  irrelevant 
concerning  instruments  that  do  not 
print  out  a  resuh.  The  NPRM  i»ovision 
remains  in  effiect  for  EBTs  that  do  print 
out 

The  additional  flexibility  the 
Departmoit  has  provided  in  screening 
testing  procedures,  by  permitting  the 
use  of  EBTs  that  do  not  have  sequential 
numbering  and  resuh  printing 
capabilities,  makes  it  more  difficult  to 
determine  that  a  test  of  a  particular 
empIo>'ee.  with  a  particular  result,  has 
taken  place,  raising  the  possibility  of 
cheating  by  enqiloyers.  To  mitigate  this 
potential  problem,  the  final  rule  will 
require  a  log  hook  to  be  kept  with  each 
EBT  used  for  screening  that  does  not 
have  the  sequential  numbering  and 
printout  capabilities.  (This  requirement 
does  not  apply  to  EBTs  meeting  the 
requirements  for  devices  used  for 
confirmation  testing. )  The  BAT  will  fill 
out  a  log  book  entry  for  each  test  in 
addition  to  completing  the  alcc^iol 
testing  form.  The  log  book  entries  are 
intended  to  serve  as  a  cross-check  on 
the  performance  and  result  of  a  test. 

There  wwe  several  comments  botii  to 
this  section  and  the  next  section 
concMning  whether  the  cutofi  level  for 
a  test  to  which  consequences  fevthe 
employee  would  attach  should  be  0J02, 
0.04,  or.  as  the  NPRM  propowd.  a 
bifurcated  Q.02/0.04  stancbrd,  with 
different  consequences  at  each  leveL 
The  rule  takes  the  latter  approach,  for 
reasons  discussed  in  the  oommoa 
preamUe  to  the  OA  rules. 
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The  employee  is  told  to  sign  the  form 
after  the  test  has  been  taken.  If  the 
employee  does  not  do  so,  it  is  not 
regarded  as  a  refusal  to  take  the  test. 
Obviously,  it  would  be  silly  to  regard  as 
a  refusal  to  take  the  test  a  refusal  to  sign 
the  form  after  the  test  had  already  been 
successfully  conducted.  In  this 
situation,  the  BAT  is  required  to  not  the 
failure  to  sign  in  the  remarks  section  of 
the  form. 

Confirmation  Breath  Test  Procedures 

The  NPRM  instructed  the  BAT  to  tell 
the  employee  to  avoid  eating,  drinking, 
etc.  during  a  15-20  minute  interval 
between  the  screening  and  confirmation 
test,  though  the  test  would  continue 
even  if  the  employee  did  not  follow  the 
directions.  The  BAT  would  also  give  the 
employee  a  notice  not  to  drive  or 
perform  other  safety-sensitive  functions 
if  the  employee's  alcohol  concentration 
were  0.04  or  greater.  After  performing 
the  same  steps  as  with  the  screening 
test,  the  BAT  would  note  the  alcohol 
concentration  reading  and  transmit  the 
results  to  the  employer  in  a  confidential 
manner.  The  lower  of  the  two 
readings — screening  and  confirmation — 
would  control  the  result. 

There  were  29  comments  concerning 
the  waiting  period  before  the 
confirmation  test,  fifteen  of  which 
supported  the  15-minute  minimum  time 
proposed  in  the  NPRM.  Four  comments 
wanted  a  shorter  interval  (e.g.,  two  or 
five  minutes)  and  four  supported  a 
longer  interval  (e.g..  20  or  30  minutes). 
Two  comments  opposed  any 
requirement  concerning  an  interval.  Six 
comments  either  wanted  no  maximum 
waiting  time  or  preferred  to  rely  on  the 
employer's  or  EBT  manufacturer's 
discretion. 

The  waiting  period  is  important.  It  is 
intended  to  give  the  employee  the 
opportunity  to  ensure  that  any  residual 
mouth  alcohol  does  not  influence  the 
result  of  the  confirmation  test. 
According  to  the  Department's 
information,  fifteen  minutes  is  the 
minimum  period  after  which  one  can  be 
confident  that  any  residual  mouth 
alcohol  has  disappeared.  A  shorter 
interval  is  not  feasible  for  this  reason.  At 
the  same  time,  waiting  a  long  period 
between  tests  can  be  costly  in  terms  of 
lost  employee  time  and  could  influence 
the  outcome  of  the  confirmation  test.  In 
order  to  guard  against  lengthy  delays  in 
the  performance  of  confirmation  tests, 
which  can  allow  alcohol  concentration 
levels  to  fall,  the  final  rule  retains  the 
20-minute  maximimi.  It  should  be 
pointed  out  that  failing  to  observe  the 
minimum  15-minute  period  is  a  "fatal 
flaw"  (see  §40.79  (a)),  automatically 
invahdating  a  test,  lliis  is  because  the 


Department  believes  it  is  important  to 
prevent  artificially  high  readings  due  to 
mouth  alcohol  residue.  However,  taking 
longer  than  20  minutes  between  tests  is 
not  a  "fatal  flaw."  The  Department  is 
aware  that  circ\unstances  may 
sometimes  result  in  stretching  the  time 
between  tests  for  a  few  additional 
minutes. 

Another  issue  addressed  by 
commenters  in  a  variety  of  ways  was 
that  of  whether  the  screening  or 
confirmation  test  result  prevails  when 
one  is  higher  than  the  other.  Eighteen 
commenters  believed  that  the 
confirmation  test  should  prevail  in  all 
cases.  Two  commenters  supported  using 
the  higher  of  the  two  results,  while  three 
supported  using  the  lower  of  the  two 
results.  The  Department  befieves  that  it 
is  more  understandable,  and  less 
potentially  confusing,  for  the 
confirmation  test  result  to  determine  the 
outcome  of  the  test.  The  confirmation 
test  will  always  have  to  be  performed 
using  the  most  reliable  methods.  Also, 
alcohol  concentration  can  still  be  rising 
at  the  time  of  the  screening  test. 
Although  it  is  also  possible  for  alcohol 
concentration  to  have  dropped  since  the 
screening  test,  the  Department's 
requirement  for  the  confirmation  test  to 
be  conducted  a  short  time  after  the 
screening  test  should  minimize  any 
problem.  Finally,  this  approach  is 
consistent  with  that  the  Department 
takes  in  drug  testing.  Consequently,  in 
situations  in  which  a  confirmation  test 
is  needed,  the  final  rule  will  attach 
consequences  only  to  the  confirmation 
test  result. 

Nine  commenters  asked  that  the  final 
rule,  imlike  the  NPRM,  provide  for 
medical  review  officer  (MRO)  review  of 
the  confirmation  test  result,  as  the 
Department  requires  in  drug  testing. 
Among  their  reasons  were  that  there 
could  be  valid  medical  or  food-related 
reasons  for  alcohol  concentrations,  that 
there  could  be  inadvertent  alcohol 
consumption,  that  s9meone  should 
review  results  for  procedural  errors,  that 
an  MRO  should  play  the  role  assigned 
to  the  substance  abuse  professional 
(SAP)  by  the  proposed  rules,  or  that  the 
alcohol  rules  should  mirror  the  drug 
rules  as  much  as  possible. 

In  the  drug  testmg  context,  an  MRO 
determines  whether  there  is  a  legitimate 
medical  explanation  for  an  individual 
having  in  his  or  her  system  a  substance 
which  is  otherwise  illegal.  The  alcohol 
rules  are  different  in  this  respect.  They 
prohibit  safety  sensitive  employees  from 
having  alcohol  concentrations  above 
certain  levels,  regardless  of  the  source  of 
the  alcohol.  An  alcohol  concentration  of 
0.04  resulting  from  drinking  beverage 
alcohol  has  the  same  consequences 


imder  the  rules  as  an  alcohol 
concentration  of  0.04  resulting  from 
ingesting  medication.  Both  uses  of 
alcohol  are  legal  (as  long  as  they  do  not 
violate  OA  rules  concerning  on-duty 
use,  pre-duty  abstinence,  etc);  the 
resulting  alcohol  concentration  is 
prohibited  by  DOT  regulations  equally 
in  both  cases.  In  this  context,  there  is 
nothing  for  an  MRO  to  decide.  Inserting 
an  MRO  into  the  process  without  this 
key  function  womd  add  to  the 
complexity  and  cost  of  the  system 
without  providing  any  benefits.  For 
these  reasons,  the  Department  will  not 
require  MRO  review  of  alcohol  testing 
results. 

The  NPRM  proposed  that  employers 
could  use  the  same  EBT  for  both  the 
screening  and  confirmation  tests. 
Fifteen  commenters  objected  to  this 
proposal.  Some  said  that  an  entirely 
different  methodology  should  be  used 
for  the  two  tests.  The  legal  issues 
section  of  the  preamble  discusses  this 
point.  Others  said  that  a  different  EBT 
should  be  used  for  each  test,  some 
making  the  argimient  that  using  the 
same  machine  for  both  tests  constituted 
"repetition."  but  not  "confirmation." 
This  semantic  argument  is  not 
persuasive;  The  statute  does  not  require 
different  machines  to  be  used,  as  long  as 
the  machine  used  for  the  second  test 
meets  statutory  requirements.  (Of 
course,  where  an  employer  chooses  to 
use  a  preliminary  EBT  for  the  screening 
device,  it  will  necessarily  use  two 
different  machines.)  Because  of  the 
reliability  of  EBTs  meeting  the 
requirements  of  this  rule,  we  believe  it 
would  be  uimecessarily  expensive  to 
require  a  second  device  to  be  used, 
which  could  have  the  effect  of  roughly 
doubling  the  capital  equipment  costs  of 
the  program. 

Twelve  of  thirteen  commenters 
opposed  requiring  a  second 
confirmation  test  after  the  first 
confirmation  test  had  been  positive,  a 
matter  about  which  the  NPRM  preamble 
asked  a  question.  The  Department  does 
not  see  a  basis  for  requiring  a  second 
confirmation  test,  and  we  are  not  adding 
this  requirement  to  the  final  rule. 

A  few  commenters  suggested  getting 
rid  of  the  requirement  for  the  BAT  to 
notify  someone  testing  positive  that  he 
or  she  should  not  drive.  The  Department 
has  decided  to  include  a  notice  to  this 
effect  on  the  alcohol  testing  form, 
making  direct  participation  by  the  BAT 
imnecessary. 

Two  commenters  suggested  that  the 
rule  be  clarified  to  indicate  that  an 
employer  could  have  more  than  one 
representative  to  whom  results  are 
transmitted.  The  Department  has  done 


so. 
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TWo  conunents  supported,  and  two 
opposed,  tlie  practice  of  back 
extrapoIatioB  to  obtain  a  result.  Tbe 
Department's  MPRMs  proposed  that  tbe 
consequences  of  test  results  attach  cmlj 
to  employees  whose  EBT  readings  were 
in  fact  at  the  stated  lereh.  The 
Department  did  not  propose  to  attach 
these  conseq[ueuces  to  inferences  fimn 
EBT  readings  riiout  what  an  employee's 
alcohol  concentration  might  have  been 
at  an  earlier  point.  For  example,  if  an  - 
employee's  EBT  test  resuh  were  .03,  the 
requirement  that  the  individual  not 
again  perform  safety-sensitive  functions 
until  he  or  she  was  evahiated  by  a 
substance  abuse  professional  (SAP)  and 
had  passed  a  retum-to-duty  test,  and  the 
requirement  that  the  individual  be 
subject  to  follow-up  testing,  would  not 
apply  because  the  employer,  SAP,  or 
other  party  believed  that  the 
individual's  alcohol  concentration  had 
been  0.04  or  g;reater  prior  to  the  test. 
Given  the  wide  individual  variations  in 
alcohol  metabolism  among  individuals, 
such  inferences  involve  considerable 
uncertainty.  The  Department  is 
retaim'ng  the  NPRM  provision  on  this 
point.  This  would  not  prevent  an  OA 
from  making  use  of  back  extrapolation 
in  certain  situations  (e.g..  FRA  makes 
some  use  of  back  extrapolation  in  its 
existing  toxicological  testing  prog^-am, 
in  a  context  involving  the  use  of 
samples  of  two  different  body  fluids: 
inquiries  into  accident  causation  or 
proceedings  to  revoke  EXDT-issued 
certificates  or  licenses  held  by 
employees,  where  expert  testimony  can 
be  produced  with  the  protection  of  the 
due  process  procedures  of  a  hearing). 
These  situations  are  different  from  the 
use  of  back  extrapolation  by  employers 
in  interpreting  the  results  of  tests 
conducted  under  part  40.  however. 

There  will  be  some  cases  in  which  the 
BAT  who  conducts  the  screening  test 
and  tiie  BAT  who  conducts  the 
confirmation  test  are  different  pgpple. 
For  example.  BAT  #  1  conducts  a 
screening  test,  using  an  EBT  not  having 
sequential  numbering  or  printout 
capabilities,  in  location  A.  The 
confirmation  test,  using  a  device  that 
has  these  features,  happens 
subsequently  in  location  B.  and  is 
conducted  by  BAT  »  2.  In  such  a  case, 
to  minimize  the  possibility  of  lost  forms 
or  other  errors,  the  final  rule  provides 
that  BAT  #  1  would  complete  the  form 
for  the  screening  test  and  give  the 
employee  bis  or  her  copy  of  the  form. 
BAT  1 2  wrould  then  start  a  new  form. 
The  sections  of  the  rule  concerning 
screening  and  ccvifinnation  testing 
procedures  have  been  modified  to  this 
effect. 


Re)  ised  aitd  tnccmplete  Tests 

1  le  final  rule,  in  §  40.67.  picks  up 
pai  igraphs  from  the  NPRM  that  do  not 
fit  <  onveniently  in  other  sections.  The 
firs  provides  that  employee  refiisals  to 
tab  I  certain  actions  (e.g..  complete  and 
sig]  St^  2  of  the  £Drm.  provide  breath) 
cor  stitute  a  refusal  to  be  tested.  Such 
reh  sals,  under  the  operating 
adi  dnistration  rules,  have  the  same 
COD  sequences  as  a  test  result  of  0.04  or 
gre  ter.  The  NPRM  provision  on  which 
thi!  paragraph  is  based  was  not  the 
sub  ect  of  comment.  The  second 
par  [graph  provides  that  if  a  test  cannot 
be  ( ompleted.  or  an  event  occurs  that 
woi  lid  invalidate  the  test,  tbe  BAT 
woi  lid,  if  practicable,  run  a  retest.  All 
sev  inteen  comments  on  the  subject 
fav(  ired  this  approach,  and  the 
Dej  artment  is  including  it  in  the  final 
rul< .  • 

Ina  lility  to  Provide  Sufficient  Breath 

T  le  NPRM  profiosed  that  if  an 
em  iloyee  were  unable  to  provide 
enc  igh  breath  for  an  adequate  sample, 
the  BAT  would  ask  the  employee  to  try 
aga  n.  If  the  same  result  occurred,  then 
the  3mployee  would  be  referred  to  a 
doc  :or  for  a  medical  evaluation.  If  the 
doc  or  determined  that  the  inability  to 
pro  dde  breath  was  due,  or  probably 
due ,  to  a  medical  condition,  the  failure 
to  f  rovide  the  sample  would  be 
exc  ised.  If  not.  it  would  be  treated  as  a 
refi  sal. 

F  )ur  comments  supported  the  NPRM 
pro  dsion.  Three  others  thought  that  this 
situ  ition  was  unlikely  to  arise,  since 
onl  '  an  employee  who  was  seriously 
di»  bled,  unconscious,  or  dead  would 
be  1  xkable  to  provide  the  modest 
qua  itity  of  breath  required  to  complete 
a  te  ;t.  We  agree  that  this  situation 
sho  lid  not  occur  frequently,  but  we 
belj  eve  it  is  sensible  to  have  a  procedure 
in  I  lace  to  handle  the  occasional 
occ  irrence. 

h  ine  commenters  suggested  that,  if 
the  jmployee  cannot  provide  sufficient 
bret  th,  tbe  employee  should  be  required 
to  p  rovide  a  sample  of  a  body  fluid  (e.g.. 
blo(  d.  urine).  Two  comments  urged 
em  loyer  discretion  in  these  cases.  Ten 
con  menters  said  that  there  should  be  a 
mei  leal  evaluation  in  all  cases  where  an 
em  loyee  cannot  produce  sufficient 
bre  th,  though  these  commenters 
disi  greed  with  each  otho'  about 
wh(  ther  the  employee  should  be  held 
out  Df  safety-sensitive  functions  pending 
the  result  of  the  evaluation. 

U  oder  the  final  rule,  the  employer  is 
reqi  liied  to  direct  the  employee  to  be 
me*  ically  evaluated  in  "shy  hmg" 
caa  5.  The  final  rule  directs  the 
em  loyer  to  ensure  that  <>»»«  evaluation 


oocun  as  soon  as  possible.  Employers, 
xmder  their  own  Mitharity.  coiud  diooce 
to  "stand  down"  an  emplojrea  p— ^Hng 
the  result  of  a  medical  evaiuation.  but 
the  rule  does  not  require  this  step. 

In  addition,  the  accon^Moying  NPRM 
proposes  that  blood  testing  may  be  used 
in  post-accident  and  reasonable 
su^idon  testing  when  an  EBT  is  not 
readily  available,  ^nce  blood  testing, 
and  procedures  for  it,  may  become  part 
of  the  rule  for  these  piuposes.  the 
Department  is  responding  to  these 
cmnments  by  proposing  blood  testing  as 
an  option  (regardless  of  the  type  oi 
testing  involved)  when  an  employee 
cannot  provide  a  sufficient  breath 
sample.  If  tbe  NPRM's  proposal  is  made 
part  of  a  final  rule,  the  employer  would 
have  discreticHi  concerning  which 
alternative  (blood  alcohol  testing  or  a 
medical  evaluation)  to  select.  Persons 
interested  in  this  i^ue  are  asked  to 
comment  to  the  NPRM  docket. 

Invalid  Tests 

The  original  NPRM  listed  nine  "fatal 
flaws"  that  would  invalidate  breath 
tests.  An  invalid  test  is  neither  positive 
nor  negative,  and  it  has  no 
consequences  for  an  employee.  The 
NPRM  being  published  today  proposes 
a  similar  list  of  fatal  flaws  for  blood 
tests. 

The  NPRM  proposed  that  failure  to 
observe  the  15-minute  minimum 
waiting  period  before  the  confirmation 
test  would  be  a  fatal  flaw:  going  over  the 
20-minute  maximum  would  not. 
Comments  generally  agreed  with  this 
approach,  some  noting  that  if  exceeding 
a  maximum  waiting  time  were  to  be  a 
fatal  flaw,  the  outer  limit  should  be  30 
or  60  minutes  rather  than  20.  One 
commenter  opposed  making  observance 
of  the  minimum,  a  fatal  flaw.  The 
Department  is  retaining  the  NPRM 
provision  on  this  point. 

The  Department  is  changing  the 
provision  concerning  air  blanks  to 
reflect  the  final  rule's  reqtiirement  of  an 
air  blank  before  only  the  confirmatioo 
test.  Likewise,  the  NPRM  provision 
making  the  device's  failure  to  print  out 
a  result  a  fatal  flaw  has  been  changed  to 
apply  only  to  confirmation  tests.  The 
provision  on  disagreement  between  the 
printout  and  the  machine  display 
concerning  sequential  test  numbers  or 
alcohol  concentration  has  been 
modified  for  the  same  reason.  If  the 
employee  fails  to  sign  Step  4  of  the 
form,  that  is  not  a  fatal  flaw;  the  BAT's 
failure  to  note  the  employee's  &ilure  to 
sign  that  porticm  of  thie  fiocm  would  be 
a  fatal  flaw,  however. 

The  NPRM  proposed  that  if  an  EBT 
fails  an  external  calibration  check,  every 
test  performed  on  the  device  since  tbe 
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last  vehd  extenai  califacaftk»  test  would 
be  invalidated.  Ten  commenten 
opposed  this  provision,  pointing  out 
that  it  would  cause  numerous  proMeas 
for  employers  if  they  had  to  invalldala 
tests  after  the  fact,  and  perhaps  had  to 
reverse  personnel  actions  as  wall  Four 
commenters  supported  the  proposed 
requirement.  The  Department  is  well 
aware  that  after-the-fact  invalidations  of 
tests  can  create  serious  problems  for 
employers.  The  Department  does  not  see 
a  workable  ahematlve,  however.  If  a 
vahd  external  calibration  check  was 
performed  after  test  A,  and  an  invalid 
external  cahbration  test  was  performed 
after  test  K.  all  we  know  for  certain  Is 
that  the  machine  went  out  of  kiher 
somewhere  between  tests  B  and  !C  We 
caimot  say  for  certain  that  test  B  or  C 
was  valid,  or  assume  that  the  error 
occiuied  only  on  test  K.  Since  we 
caimot  determine  that  these  tests  were 
valid,  we  must,  in  fairness  to  the 
employees  invohred.  treat  them  as 
invalid.  Tests  with  results  of  0.02  and 
above  would  be  deemed  invalid  in  this 
situation.  This  is  surely  incentive  for 
employers  to  conduct  nequent  external 
calibration  checks,  particularly  thet 
positive  tests. 

One  commenter  suggested  additional 
fatal  flaws,  such  as  failure  to  use  a  clean 
mouthpiece,  inadequate  grounds  for 
reasonable  suspicion,  etc.  One 
commenter  suggested  that  all  flaws 
should  be  regarded  as  fatal.  The 
Department  believes  that  <mly  certain 
serious  problems  in  the  process,  that 
directly  affect  the  integrity  of  this  test  or 
acc\iracy  of  the  resuh.  should 
automatically  invalidate  the  test.  Other 
errors,  particularly  in  combination  with 
one  another,  could  form  the  basis  for  a 
determination  that  a  test  is  invalid  (i.e., 
the  listed  fatal  flaws  are  not  intended  to 
be  the  only  possible  grounds  for 
invalidation).  The  Office  of  Drug 
Enforcement  and  Program  Compliance 
is  charged  with  providing,  on  behalf  of 
the  Department,  definitive  guidance  on 
issues  concerning  the  invalidation  of 
tests. 


Availability  of  Testing  Information 

The  NPRM  proposed  provisions  on 
alcohol  test  information  availabiUty 
parallel  to  the  existing  pro\isions  on  the 
availability  of  drug  testing  information, 
as  the  Department  has  interpreted  them. 
Employers  could  release  information  to 
a  third  party  only  with  the  specific 
written  consent  of  the  employee,  must 
keep  confidential  information  secure, 
but  may  make  the  information  available 
in  certain  litigation  situations. 
Employers  must  make  informaticm 
available  to  DOT  or.  under  some 
circumstances,  to  the  National 


TianspoitatiaQ  Saisty  fioanl  04TSB). 
Employers  muet  ako  mtlns  informetifln 
about  an  empioTee's  test  anraikble  to 
that  employee. 

Seven  commenters,  most  of  whom 
were  fron  die  motor  oeirier  industry, 
asked  that  employers  be  authorized  or 
required  to  make  testing  informatian 
available  to  third  parties  without  the 
employee's  consent.  In  diis  industry,  the 
commenters  said,  there  wws  a  high 
turnover  rate.  Empk^ees  move  rapidly 
from  employer  to  tmpioytt.  In  die 
absence  of  autfaorizatian  or  requirement 
for  a  former  employer  to  pitTvide  testing 
informatian  to  a  potential  new 
empl(qfer,  either  the  hiring  process 
would  be  slowed  or  important 
information  about  positive  tests  in  the' 
employee's  past  would  be  unavailable  to 
the  new  employer. 

In  response,  the  liepartment  points 
out  that  an  employer  may,  without 
authorization  from  DOT,  require  an 
applicant,  as  a  condition  of 
employment,  to  give  written  consent  to 
the  disclosure  of  this  information  by  a 
former  employer.  The  Department  is 
adding  a  sentence  to  thi^  provision  of 
the  rule  telling  employers  that  they 
must  provide  the  information  %vfaen  the 
employee  consents  to  its  transmission  to 
a  third  party.  Ho%wever,  in  order  to 
maintain  the  confidentiality  of  sensitive 
information,  in  which  employees  have  a 
significant  privacy  interest,  the 
Department  will  not  authorize  the 
transmission  of  this  information  among 
employers  or  potential  employers 
without  vyrritten  employee  consent. 

The  Department  emphasizes  tliat  the 
consent  involved  must  be  a  specific 
written  consent  for  information  to  be 
sent  from  one  named  peuly  to  another 
named  party.  Blanket XJonsents  (i.e..  a 
consent  for  testing  information  to  be 
sent  to  all  present  or  future  employers 
or  members  of  a  consortium)  ^le  not 
permitted.  Each  consent  must  pertain  to 
one  specific  employer  providing  the 
information  about  a  particular  employee 
to  another  specific  employer. 

Two  commenters  suggested  that  an 
employee  should  not  have  to  pay  for 
obtaining  information  in  his  or  her  own 
file  concerning  alcohol  tests.  The 
Department  believes  that  this  is  a  matter 
better  left  to  employer-employee 
agreements.  As  the  Department 
interprets  this  provision,  employers  may 
impose  reasonable  charges  to  cover  the 
cost  of  retrieval,  copying,  and 
transmission  of  the  records  requested. 
The  employer  is  also  expected  only  to 
provide  copies  within  its  possession  or 
control  (including  documents  that  may 
be  maintained  by  a  consortium  or  third- 
party  provider  that  conducted  testing  for 
the  employer). 


Aecords  Concamimg  BATs  amd  EBTs 

The  NPRM  proposed  that  the 
employai  iMJntato  various  records 
concarning.EBTs  and  BATsifar  five 
years.  One  oorementer  suggested  that 
consortia  and  third-party  piwideis  be 
authorized  to  keep  die  records  instead 
of  the  emj^oyer.  Tlie  Department  earees 
that  diis  is  reesonaMe,  and  the  findrule 
reqidies  the  emptoyer  or  its  agent  to 
maintain  the  records.  The  empkjyiBr 
retains  ukimate  responsibility  for 
producing  the  records,  hofwever.  T*ro 
conunenteis  suggested  we  reduce  the 
record  retention  period  to  two  years, 
while  one  commenter  said  that  the 
reoon&eeping  requirements  in  the 
NPRM  were  not  burdensome.  Consistent 
with  the  OA  rules,  the  final  part  40  rule 
estabHriies  a  5-year  retention  peiiud  for 
caUbratian  recwds  and  a  two-year 
retention  period  for  other  records. 

Other  issues 

A  number  of  commenters  asked  that 
we  modify  the  definition  of  alcohol  to 
include  alcohols  other  than  ethanol 
(e.g..  methanol,  isopropanol),  in  order  to 
avoid  loopholes  in  the  program  that 
would  allow  an  employee  to  claim  that 
his  or  her  alcohol  concentration  reading 
was  the  result  of  ingesting  a  non-ethanol 
substenoe.  The  Department  agrees  that 
the  definition  should  be  broadened  to 
avoid  any  potential  problems  with  the 
use  of  non-ethanol  alcohols,  and  the 
final  rule  includes  a  modified  definition 
to  this  effect.  This  revised  definition  is 
consistent  with  that  used  by  NHTSA  in 
its  model  specifications  for  evidential 
EBTs.  We  have  also  added  e  companion 
definition  of  alcohol  use,  which 
emphasizes  that  any  consimiption  of  a 
preparation  including  alcohol  (e.g., 
beverages,  medicines)  counts  as  alcohol 
use. 

A  few  commenters  asked  that,  for 
convenience,  we  oeRtralize  all  the 
definitioiis  in  part  40  in  one  section.  We 
have  done  so.  end  all  the  definitions  are 
now  in  §40.3. 

The  NPRM  preamble  asked  for 
suggestions  on  how  to  deal  with 
situations  in  which  an  arbitrator 
overturns  an  employer's  personnel 
action  based  on  an  alcohol  test  result. 
Employers  had  expressed  concern  about 
perceived  conflicts  between  the 
arbitrator's  decisions  and  DOT 
regulations,  and  several  commenters 
echoed  these  concerns.  Tbe  Department 
is  not  convinced,  however,  that  this 
problem  is  either  frequent  enough  or 
serious  enough  to  warrant  a  mandate  in    - 
the  regulatory  text.  Such  a  mandate, 
because  it  could  not  anticipate  all  the 
nuances  of  the  factual  situations 
involved,  might  interfere  with 
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reasonable  resolutions  of  particular 
disputes. 

However,  it  is  clear  that  employers  are 
obligated  to  comply  with  DOT  safety 
regulations,  which  have  the  force  and 
effect  of  law.  As  a  matter  of  law,  no 
decision  by  an  employer,  employee 
oiganization.  or  individual  or  group 
appointed  by  those  or  other  parties,  can 
have  the  effect  of  excusing 
noncompliance  by  an  employer  with  a 
provision  of  a  DOT  safety  regulation.  If 
a  violation  of  DOT  rules  has  occiirred, 
then  the  omseqiiences  prescribed  by 
DOT  r\iles  must  follow  (e.g..  the  . 
employee  must  be  removed  from 
performing  a  safety-sensitive  function). 

In  the  NPRM  preamble,  the 
Department  included  a  discussion  of 
handling  of  perceived  conflicts  between 
part  40  and  operating  administration 
regulations,  exemptions,  and  the 
obligations  of  consortia  and  third-party 
providers  (57  FR  59410;  December  15, 
1992).  This  disciission  applies  to  the 
implementation  of  the  final  part  40  as 
well.  The  relevant  language  is  reprinted 
below: 

Although  implementation  of  part  40 
generally  would  be  done  throu^  an 
operating  administration,  part  40  is  an  Office 
of  the  Secretary  of  Transportation  (OST) 
regulation.  As  nich,  requests  for  exemption 
would  be  procsmed  under  49  CFR  part  5,  an 
existing  regulation  covering  requests  for 
exemption  from  or  amendment  to  all  OST 
rules,  rather  than  through  separate  operating 
administration  exemption  procedures.  This 
would  add  an  additional  element  of 
consistency.  This  approach  is  consistent  with 
the  existing  part  40  drug  testing  procedures, 
from  which  exemptions  would  also  be 
granted  under  part  40.  (See  54  FR  49863; 
December  1. 1989). 

The  grant  of  an  exemption  under  part  40 
must  be  based  on  sp)ecial  or  exceptional 
circumstances.  It  is  not  appropriate  to  carve 
out  a  generally  applicable  exception  to  a  rule. 
Also,  an  exemption  must  be  based  on 
circumstances  not  contemplated  as  part  of 
the  rulemaidng.  The  exemption  process  is  not 
designed  to  revisit  issues  settled  in  the 
rulemaking  process. 

Section  40.1  would  also  emphasize  that 
other  parties  involved  in  the  testing 
process — such  as  consortia,  contractors,  and 
agents — ^"stand  in  the  shoes"  of  the 
employer.  They  are.  therefore,  subject  to  the 
same  obligations  and  requirements  as  the 
employer.  If  afi  employer  is  required  to  do 
something,  so  is  the  consortium  that  is 
conducting  testing  for  the  employer.  If  the 
consortium  foils  to  do  someihing  correctly, 
the  employer  is  in  noncompliance. 

Since,  as  noted  above,  part  40  is  a 
regulation  of  the  Office  of  the  Secretary 
of  Transportation,  the  source  of 
definitive  interpretations  of  the  rule  is 
the  Office  of  the  Secretary. 
Interpretations  have  been  and  will 
continue  to  be  made  in  close 


x>ordination  among  the  OAs.  the  Office 
}f  Drug  Enforcement  and  Program 
::on^>liance  (DEPC),  and  the  Office  of 
jenOTal  Counsel. 

Regulatory  Analyses  and  Notices 

Because  of  substantial  public  interest 
md  substantial  impacts  on  a  wide  range 
>f  private  and  public  sector 
>rganizations,  the  Department  has 
letermined  that  this  rule — ^in 
injunction  withihe  c^rating 
tdministration  alo^ol  and  drug  testing 
ules — is  significant  under  Executive 
>der  12866.  The  rule  has  been  ° 
eviewed  imder  this  Order.  It  is  also 
significant  under  the  Department's 
egulatory  policies  and  procedures.  The 
department  has  prepared  a  regulatory 
(valuation  for  part  40.  which  we  have 
ncluded  in  the  docket.  The  costs  of  the 
ipplication  of  part  40  procedures  to  the 
>rograms  of  the  various  OAs  are 
tstimated  in  each  of  the  OAs'  regulatory 
tvaluations  for  their  drug  and  alcohol 
ules  being  pubUshed  today. 

This  rule,  in  conjimction  with  the 
I  >perating  administration  drug  and 
I  ilcohol  testing  rules,  is  likely  to  have  a 
ignificant  economic  impact  on  a 
ubstantial  number  of  small  entities. 
'  Tiese  impacts  are  assessed  in  the  OAs' 
egulatory  evaluations.  The  Federafism 
mpacts  of  this  rule  are  either  minimal 
( >r  required  by  statute;  for  these  reasons, 
'  ve  have  not  prepared  a  Federalism 
I  issessment. 

This  rule  also  contains  collection  of 
nfonnation  requirements.  The 
)epartment  has  submitted  these 
equirements  to  the  Office  of 
Management  and  Budget  for  review  and 
pproval  under  the  Paperwork 
deduction  Act  (44  U.S.C.  350,  et.  seq.]. 
'lease  see  the  Common  Preamble  on  the 

I  tatus  of  Paperwork  Reduction  Act    - 

I  pprovals. 

.ist  of  Subjects  in  49  CFR  Part  40 

Drug  testing.  Reporting  and 
I  ecordkeeping  requirements.  Safety, 
"■"ransportation. 


Issued  This  2Sth  day  of  January,  1894.  at 
Washington,  D.C 

Federlco  Pe&a, 

Secretary  of  Ttansportation. 

David  R.  HliMoa. 

Administrator,  Federal  Aviation 
Administration. 

Rodney  E.  Slater, 

Administrator,  Federal  Midway 

Administration. 

lofeneKLMoUteils, 

Administrator,  Federal  Railroad 
AdministratiMi. 

Gordoo  }.  UbIoii, 

Administrator^  Federal  Transit 

Administration. 

Ana  Sol  GiitlnTez, 

Acting  Administrator,  Research  and  Special 

Programs  Administration. 

Adm.  |.  William  Kime. 

Conunandant,  United  States  Coast  Guard. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  Title  49,  Code  of 
Federal  Regulations,  part  40,  as  follows: 

PART  40-PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  102,301,322;  49 
U.S.C  app.  laoint,  app.  1434nt.,  app.  2717, 
app.  1618a. 

2.  §§  40.1  through  40.19  are 
designated  as  subpart  A  and  revised  to 
read  as  follows: 

Subpart  A— Qanerai 

40.1     Applicability. 
40.3    Definitions. 
40.5-^0.19    (Reserved] 

Subpart  A— GENERAL 

§4ai    AppllcabHIty. 

This  part  applies,  through  regulations 
that  reference  it  issued  by  agencies  of 
the  Department  of  Transportation,  to 
transportation  employors,  including 
self-employed  individuals,  required  to 
conduct  drug  and/or  alcohol  testing 
programs  by  DOT  agency  regulations 
and  to  such  transportation  employers' 
officers,  employees,  agents  and 
contractors  (including,  but  not  limited 
to,  consortia).  Employers  are  responsible 
for  the  compliance  of  their  officers, 
employees,  agents,  consortia  and/or 
contractors  with  the  requirements  of 
this  part. 

§40.3    Oeflnltlon*. 

The  following  definitions  apply  to 
this  part: 

Air  blank.  A  reading  by  an  EBT  of 
ambient  air  containing  no  alcohol.  (In 
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EBTs  using  gas  chromatography 
technology,  a  reading  of  the  device's 
internal  standard.) 

Alcohol.  The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or  other 
low  molecular  weight  alcohols 
including  methyl  or  isopropyl  alcohol 

Alcohol  concentration.  Tne  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  test 
under  this  part. 

Alcohol  use.  The  constmiption  of  any 
beverage,  mixture  or  preparation, 
including  any  medication,  containing 
alcohol. 

Aliquot.  A  portion  of  a  specimen  used 
for  testing. 

Blind  sample  or  blind  performance 
test  specimen.  A  urine  specimen 
submitted  to  a  laboratory  for  quality 
:  control  testing  purposes,  with  a 
fictitious  identifier,  so  that  the 
laboratory  cannot  distinguish  it  from 
employee  specimens,  and  which  is 
spiked  with  known  quantities  of 
specific  drugs  or  which  is  blank, 
containing  no  drugs. 

Breath  Alcohol  Technician  (BAT).  An 
individual  who  instructs  and  assists 
individuals  in  the  alcohol  testing 
process  and  0{>erates  an  EBT. 

Canceled  or  invalid  test  In  dnu 
testing,  a  drug  test  that  has  been 
declared  invalid  by  a  Medical  Review 
Officer.  A  canceled  test  is  neither  a 
positive  nor  a  negative  test.  For 
purposes  of  this  part,  a  sample  that  has 
been  rejected  for  testing  by  a  laboratory 
is  treated  the  same  as  a  canceled  test  In 
alcohol  testing,  a  test  that  is  deemed  to 
be  invalid  under  §  40.79.  tt  is  ztetther  • 
positive  nor  a  negative  test, 

Chain  of  custody.  Procedures  to 
account  for  the  integrity  of  each  urine  or 
blood  specimen  by  tradung  its  KanHiing 
and  storage  from  point  of  specimen 
collection  to  final  dispositioa  of  the 
specimen.  With  respect  to  drug  testing, 
these  procedures  shall  require  that  an 
appropriate  drug  testing  custody  form 
(see  §  40.23(a))  be  used  from  time  of 
collection  to  receipt  by  the  laboratory 
and  that  upon  receipt  by.  the  Mioratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  account(s)  for  the 
sample  or  sample  aliquots  %vithin  the 
laboratory. 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  urine  sample  used  for  a  drug  test 

Collection  site.  A  place  designated  by 
the  employer  where  individuals  present 
themselves  for  the  purpose  of  providing 
a  specimen  of  their  urine  to  be  analyzed 
for  the  presence  of  drugs. 

Collection  site  person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 


makes  a  screening  examination  of  the 
urine  specimen  provided  by  those 
individuals. 

Confirmation  (or  confirmatory)  test.  In 
drug  testing,  a  second  analytical 
prooadure  to  identify  the  presence  of  a 
specific  drug  or  metabolite  that  is 
independent  of  the  screening  test  and 
that  uses  a  different  technique  and 
chemical  prindpla  from  that  of  the 
screening  test  in  order  to  ensure 
rehabihty  and  accuracy.  (Gas 
chromatography/mass  spectronetiy 
(GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine, 
marijuana,  opiates,  amphetamines,  and 
phencvdidina.)  in  alcohol  testing,  a 
second  test  following  a  screaiing  test 
with  a  result  of  0.02  or  greato-,  that 
providee  quantitative  data  of  alcohol 
concentratiofL 

DHHS.  The  Department  of  Heehh  and 
Human  Services  or  any  designee  of  the 
Secretary.  Department  of  Health  and 
Himian  Services. 

DOT  agency.  An  agmcy  of  the  United 
States  Department  of  Transportotian 
administering  regulations  related  to 
drug  or  alcohol  testing,  includii^  the 
United  States  Coast  Guard  (for  drug 
testing  purposes  only),  the  Federal 
Aviation  Administration,  the  Federal 
Railroad  Administratioo,  the  Federal 
Highway  Administration,  tiie  Federal 
Transit  Administntioc.  the  Research 
and  SpedaJ  Programs  Administration, 
and  the  Office  of  ti>e  Secretary. 

Employee.  An  individual  designated 
in  a  IXDT  agency  regulation  as  subject  to 
drug  testing  and/or  alcohol  testing.  As 
used  in  this  part  "employee"  includes 
an  applicant  for  employment. 
"Employee"  and  "individual"  or 
"individual  to  be  tested"  have  the  same 
meaning  for  purposes  of  tills  part 

Employer.  An  entity  employing  one  or 
more  employees  that  is  subject  to  DOT 
agency  regulations  requiring  compliance 
with  this  part.  As  used  in  this  part, 
employer  includes  an  industry 
consortium  or  joint  enterprise 
comprised  of  two  or  more  employing 
entities. 

EBT  (or  evidential  breath  testing 
device).  An  EBT  approved  Ijy  tiie 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  the 
evidential  testing  of  breath  and  placed 
on  NHTSA  "s  "Coofonning  Products  List 
of  Evidential  Breath  Measurement 
Devices"  (CPL). 

Medical  Beview  Officer  (MRO).  A 
hcensod  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer's  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  moHirtl 
training  to  interpret  and  evaluate  an 


individual's  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Screening  test  (or  initiat test).  In  druig 
testing,  an  iinnuinoassay  screen  to 
eliminate  "negative"  urine  specimens 
frxm  further  analysis.  In  alcohol  testing, 
an  analytic  procedure  to  determiiw 
whether  an  employee  may  have  a 
prohibited  concentration  of  alcohol  in  a 
breath  specimen. 

Secretary.  The  Secretary  of 
Transportation  or  the  Secretary's 


Shipping  container.  A  container 
capaiAe  of  being  secured  witha  tamper- 
evident  seal  that  is  used  for  transferor 
or»e  or  mora  urine  specimen  bottle(s) 
and  associated  documentation  from  the 
collection  site  to  the  laboratory. 

Specimen  bottle.  The  bottle  that,  after 
being  labeled  and  sealed  according  to 
the  procedures  in  this  part,  is  used  to 
transmit  a  \irine  sample  to  the 
laboratory. 

$S40i»-4ai9    [Reserved] 

2.  $§  4a21  through  40.39  are 
designated  subpart  B. 

StApart  B-Orug  TasOng 

40.21    The  drugs. 

40.23    Praparatioa  for  testing. 

40.25    Specimen  collection  procedures. 

40.27    Laboiatoty  penonnal. 

40.29    Laboratory  analysis  procedures. 

40.31    Quality  assurance  and  quality 

oontrol. 
40.33    Reportiag  and  review  of  fvsalts. 
40.3S    ProtectioB  of  employee  racortls. 
4a37    ladividueJ  access  to  tect  and 

laboratory  caitificatiaa  results. 
40.39    Use  of  DHHS— certifiMl  Uboratories. 

Authoritjr:  49  USXL  102.  301,  322;  49 
U.S.C  app.  1301nt..app.  I434nt.  app.  2717, 
app.  1618a. 

3.  hi  §  40.25.  paragraph  (f)(10)  is 
revised  to  read  as  follows: 

14025   Spadman  collection  prooaduraa. 

(f)  •  •  * 

(10)  The  collection  site  person  shall 
instruct  the  employee  to  provide  at  least 
45  ml  of  urine  under  the  spht  sample 
method  of  collection  or  30  ml  of  urine 
under  the  single  sample  method  of 
collectiod. 

(i)fl\)  Employers  with  employees 
subfect  to  drug  testing  only  under  the 
drug  testing  rules  of  the  Research  and 
Special  Programs  Administration  and/or 
Coast  Guard  may  use  the  "split  sample" 
method  of  collection  or  may  collect  a 
single  sampie  for  those  employees. 

(B)  Employers  writh  employees  sul^ect 
to  drug  testing  under  the  drug  testing 
rules  of  the  Federal  Highway 
Adndnistwtion.  Federal  Railroad 


Administration,  Federal  Transit 
Administration,  or  Federal  Aviation 
Administration  shall  use  the  "split 
sample"  method  of  collection  for  those 
employees. 

(li)  Employers  using  the  split  sample 
method  of  collection  shall  follow  the 
procedures  in  this  paragraph  (f)(10)(ii): 

(A)  The  donor  shall  urinate  into  a 
collection  container  or  a  specimen 
bottle  capable  of  holding  at  least  60  ml. 

(B)  If  a  collection  container  is  used, 
the  collection  site  person,  in  the 
presence  of  the  donor,  pours  the  urine' 
into  two  specimen  bottles.  Thirty  (30) 
ml  shall  be  potired  into  one  bottle,  to  be 
used  as  the  primary  specimen.  At  least 
IS  ml  shall  be  poured  into  the  other 
bottle,  to  be  used  as  the  split  specimen. 

(C)  If  a  single  specimen  bottle  is  used 
as  a  collection  container,  the  collection 
site  person  shall  pour  30  ml  of  urine 
from  the  specimen  bottle  into  a  second 
specimen  bottle  (to  be  used  as  the 
primary  specimen)  and  retain  the 
remainder  (at  least  15  ml)  in  the 
collection  bottle  (to  be  used  as  the  split 
specimen). 

(D)  Both  bottles  shall  be  shipped  in  a 
single  shipping  container.  togeUier  with 
copies  1,2,  and  the  split  specimen  copy 
of  the  chain  of  custody  form,  to  the 
laboratory. 

(E)  If  the  test  result  of  the  primary 
specimen  is  positive,  the  employee  may 
request  that  the  MRO  dirmn  Uiat  the 
spUt  specimen  be  tested  in  a  different 
DHHS-certified  laboratory  for  presence 
of  the  drug(8)  for  which  a  positive  result 
was  obtained  in  the  test  of  the  primary 
spedmen.  The  MRO  shall  honor  such  a 
request  if  it  is  made  within  72  hours  of 
the  employee  having  been  notified  of  a 
verified  positive  test  result. 

(F)  When  the  MRO  informs  the 
laboratory  in  writing  that  the  employee 
has  requested  a  test  of  the  split 
specimen,  the  laboratory  shall  forward, 
to  a  difiiarent  DHHS-approved 
laboratory,  the  split  specimen  bottle, 
with  seal  intact,  a  copy  of  the  MRO 
request,  and  the  split  specimen  copy  of 
the  chain  of  custody  form  with 
appropriate  chain  of  custody  entries. 

(G)  The  result  of  the  test  of  the  split 
specimen  is  transmitted  by  the  second 
laboratory  to  the  MRO. 

(H)  Action  required  by  DOT  agency 
regulations  as  the  result  of  a  positive 
drug  test  (e.g..  removal  bom  performing 
a  safety-sensitive  function)  is  not  stayed 
pending  the  result  of  the  test  of  Uie  split 
specimen. 

(I)  If  the  result  of  the  test  of  the  split 
specimen  fails  to  reconfirm  the  presence 
of  the  druB(s)  or  drug  metabollte(s) 
found  in  the  primary  specimen,  the 
MRO  shall  cancel  the  test,  and  report 
the  cancellation  and  the  reasons  tor  it  to 
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r.  the  employer,  and  the 

-jyee. 

i)  Employers  using  the  single 

>le  collection  method  shall  follow 

procedures  in  paragraph: 

.)  The  collector  may  cnoose  to  direct 

employee  to  urinate  either  directly 
specimen  bottle  or  into  a  separate 
ion  container, 
f  a  separate  collection  container  is 

1,  the  collection  site  person  shall 
poi^  at  least  30  ml  of  the  urine  from  the 
tion  container  into  the  specimen 

.-  in  the  presence  of  the  employee. 

f)  In  either  collection  methodology, 
upoki  receiving  the  specimen  from  the 
ind  vidual.  the  collection  site  person 
sha  1  determine  if  it  has  at  least  30 
mil  iliters  of  urine  for  the  primary  or 
sin]  le  specimen  bottle  and.  where  the 
spli  specimen  collection  method  is 
uset  ,  an  additional  15  ml  of  urine  for 
the  iplit  specimen  bottle.  If  the 
ind  vidual  is  unable  to  provide  such  a 
qua  itity  of  urine,  the  collection  site 
peralon  shall  instruct  the  individual  to 
drill  k  not  more  than  24  ounces  of  fluids 
and  after  a  period  of  up  to  two  hours, 
agai  1  attempt  to  provide  a  complete 
sam  >le  using  a  firesh  collecti(m 
con  ainer.  The  original  insiiffident 
spe<  imen  shall  be  discarded.  If  the 
em{  loyee  is  still  unable  to  provide  an 
ade<  uate  specimen,  the  insufficient 
spe<  imen  shall  be  discarded,  testing 
disc  mtinued,  and  the  employer  so 
noti  led.  The  MRO  shall  refer  the 
indi  /Idual  for  a  medical  evaluation  to 
dev(  lop  pertinent  information 
con<  eming  whether  the  individual's 
inab  lity  to  provide  a  specimen  is 
gem  ine  or  constitutes  a  refusal  to  test. 
(In  I  reemployment  testing,  if  the 
emp  oyer  does  not  wish  to  hire  the 
indi  ridual,  the  MRO  is  not  required  to 
mak  i  such  a  referral.)  Upon  completion 
of  th  a  examination,  the  MRO  shall 
repo  t  his  or  hw  conclusions  to  the 
emp  oyer  in  writing. 

•  •        •        •        • 

4.  n  §  40.29.  paragraph  (b)(2)  is 
revii  ed  and  paragraph  (b)(3)  is  added,  as 
folk  Mrs: 

140:9    Laboratory  analyais  procedures. 

•  •        •        •        • 

(b    •  •  •  • 

(2  In  situations  where  the  employer 
useslthe  split  sample  collection  method, 
the  laboratory  shall  log  in  the  split 
spec  men,  with  the  spUt  specimen  bottle 
seal  'emaining  intact.  The  laboratory 
shall  store  this  sample  securely  (see 
para  raph  (c)  of  this  section).  If  the 
resu  t  of  the  test  of  the  primaiy 
spec  men  is  negative,  the  laboratory 
may  discard  the  split  specimen.  If  the 
resu  I  of  the  test  of  the  primaiy 
spec  men  is  positive,  the  laboratory 


shall  retain  the  split  q>ecimen  in  frozen 
storage  for  60  days  fix>m  the  date  on 
which  the  laboratory  acquires  it  (see 
paragraph  (h)  of  this  section).  Following 
the  end  of  the  60-day  period,  if  not 
informed  by  the  MRO  that  the  employee 
has  requested  a  test  of  the  spUt 
specimen,  the  laboratory  may  discard 
the  split  specimen. 

(3)  When  directed  in  writing  by  the 
MRO  to  forward  the  split  specimen  to 
another  DHHS-certified  laboratory  for 
analysis,  the  second  laboratory  shall 
analyze  the  split  specimen  by  GC/MS  to 
reconfirm  the  presence  of  the  drug(s)  or 
drug  metabolite(s)  found  in  the  primary 
specimen.  Such  CXI/MS  confirmation 
shall  be  conducted  without  regard  to  the 
cutoff  levels  of  §  40.29(f).  The  split 
specimen  shall  be  retained  in  long-term 
storage  for  one  year  by  the  laboratory 
conducting  the  analysis  of  the  split 
specimen  (or  longw  if  litigation 
concerning  the  test  is  pending). 
•        <(••• 

6.  In  §  40.33  paragraphs  (e).  (f)  and  (g) 
are  revised:  paragraph  (h)  is 
redesignated  as  paragraphs  (i),  and  a 
new  paragraph  (h)  is  added,  as  follows: 

§4033    Reporting  and  ravlew  of  resultt. 

(e)  In  a  situation  in  which  the 
employer  has  used  the  single  sample 
method  of  collection,  the  MRO  shall 
notify  each  employee  who  has  a 
confiixmed  positive  test  that  the 
employee  has  72  hours  in  which  to 
request  a  reanalysis  of  the  original 
specimen,  if  the  test  is  verified  positive. 
If  requested  to  do  so  by  the  employee 
within  72  hours  of  the  employee's 
,  having  been  informed  of  a  verified 
positive  test,  the  Medical  Review  Officer 
shall  direct,  in  writing,  a  reanalysis  of 
the  original  sample.  "Hie  MRO  may  also 
direct,  in  writing,  such  a  reanalysis  if 
the  MRO  questions  the  accuracy  or 
validity  of  any  test  result  Only  the  MRO 
may  authorize  such  a  reanalysis.  and 
such  a  reanalysis  may  take  place  only  at 
laboratories  certified  by  DHHS.  If  the 
reanalysis  fails  to  reconfirm  the 
presence  of  the  drug  or  drug  metabolite, 
the  MRO  shall  cancel  the  test  and  report 
the  cancellation  and  the  reasons  for  it  to 
the  DOT.  the  emplc^r  and  the 
employee. 

(i)  In  situations  in  which  the 
employer  uses  the  split  sample  method 
of  collection,  the  MRO  shall  notify  each 
employee  who  has  a  confirmed  positive 
test  that  the  employee  has  72  houra  in 
which  to  request  a  test  of  the  n>lit 
specimen,  if  the  test  is  verifiedas 
positive.  If  the  employee  requests  an 
analysis  of  the  split  specimen  within  72 
hoxm  of  having  been  informed  of  a 
verified  positive  test,  the  MRO  shall 
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direct,  in  writing,  the  laboratory  to 
provide  the  split  specimen  to  another 
DHHS-certified  laboratory  for  analysis. 
If  the  analysis  of  the  split  specimen  &ils 
to  reconfirm  the  presence  of  the  drug(s) 
or  drug  metabolite(s)  foimd  in  the 
primary  specimen,  or  if  the  split 
specimen  is  imavailable.  inadequate  for 
testing  or  untestable.  the  MRO  shall 
cancel  the  test  and  report  cancellation 
and  the  reasons  for  it  to  the  DOT,  the 
employer,  and  the  employee. 

(g)  If  an  employee  has  not  contacted 
the  MRO  within  72  hoius,  as  provided 
in  paragraphs  (e)  and  (f)  of  this  section, 
the  employee  may  present  to  the  MRO 
information  documenting  that  serious 
illness,  injury,  inability  to  contact  the 
MRO,  lack  of  actual  notice  of  the 
verified  positive  test,  or  other 
drcimistances  imavoidably  prevented 
the  employee  from  timely  contacting  the 
MRO.  If  the  MRO  concludes  that  there 
is  a  legitimate  explanation  for  the 
employee's  failure  to  contact  the  MRO 
within  72  houra,  the  MRO  shall  direct 
that  the  reanalysis  of  the  primary 
specimen  or  analysis  of  the  spUt 
specimen,  as  applicable,  be  performed. 

(h)  When  the  employer  uses  the  split 
sample  method  of  collection,  the 
employee  is  not  authorized  to  request  a 
reanalysis  of  the  primary  specimen  as 
provided  in.paragraph  (e)  of  this 
section. 


7.  A  new  subpart  C  is  added  to  part 
40,  to  read  as  follows: 

Subpart  C— Alcohol  Testing 

40.51    The  breath  alcohol  technician. 
40.53    Devices  to  be  used  for  breath  alcohol 

tests. 
40.55    Quality  assurance  plans  for  EBTs. 
40.57    Locations  for  breath  alcohol  testing. 
40.59    The  breath  alcohol  testing  form  and 

logbook. 
40.61    Preparation  for  breath  alcohol  testing. 
40.63    Procedures  for  screening  tests. 
40.65    Procedures  for  confirmation  tests. 
40.67    Refusals  to  test  and  uncompleted 

tests. 
40.69    Inability  to  provide  an  adequate 

amount  of  breath. 
4071  [Reserved] 
40.73  [Reserved] 
40.75  [Reserved] 
4077  [Reserved] 
40.79  Invalid  TesU. 
40.81    Availability  and  disclosure  of  alcohol 

testing  information  about  individual 

employees. 
40.83    Maintenance  and  disclosure  of 

reoxds  concerning  EBTs  andBATs. 

AppencUx  A— The  Breath  Akohd  Testing 
Perm 

Authority:  49  U.S.a  }02. 301. 322;  49 
U.S.C  app.  UOmt.app.  1434nt,  app.  2717. 
app.  1618a. 


§40.51    The  breath  alcolioltM^hiilctan. 
(a)  The  breath  alcohol  technician 
(BAT)  shall  be  trained  to  proficiency  in 
the  operation  of  the  EBT  he  or  she  is 
using  and  in  the  alcohol  testing 
procedures  of  this  part 

(1)  Proficiency  shall  be  demonstrated 
by  successful  completion  of  a  course  of 
instruction  which,  at  a  minimum, 
provides  training  in  the  principles  of 
EBT  methodology,  operation,  and 
calibration  chedcs;  the  fundamentals  of 
breath  analysis  for  alcohol  content;  and 
the  procedures  required  in  this  part  for 
obtaining  a  breath  sample,  and 
interpreting  and  recording  EBT  results. 

(2)  Only  courses  of  instruction  for 
operation  of  EBTs  that  are  equivalent  to 
the  Department  of  Transportation  model 
course,  as  determined  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  may  be  used  to  train  BATs  to 
proficiency.  On  request,  NHTSA  will 
review  a  BAT  instruction  course  for 
equivalency. 

(3)  The  course  of  instruction  shall 
provide  doounentation  that  the  BAT 
has  demonstrated  competence  in  the 
operation  of  the  specific  EBT(s)  he/she 
will  use. 

(4)  Any  BAT  who  will  perform  an 
external  calibration  check  of  an  EBT 
shall  be  trained  to  proficiency  in 
conducting  the  check  on  the  particular 
model  of  EBT.  to  include  practical 
experience  and  demonstrated 
competence  in  preparing  the  breath 
alcohol  simulator  or  alcohol  standard, 
and  in  maintenance  and  oilibration  of 
the  EBT. 

(5)  The  BAT  shall  receive  additional 
training,  as  needed,  to  ensure 
proficiency,  conceming  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(6)  The  employer  or  its  agent  shall 
establish  dociunentation  of  the  training 
and  proficiency  test  of  each  BAT  it  uses 
to  test  employees,  and  maintain  the 
documentation  as  provided  in  §  40.83. 

(b)  A  BAT-qualinad  supervisor  of  an 
employee  may  conduct  the  alcohol  test 
for  that  employee  only  if  another  BAT 
is  unavailable  to  perform  the  test  in  a 
timely  manner.  A  supervisor  shall  not 
serve  as  a  BAT  for  the  employee  in  any 
circumstance  prohibited  by  a  DOT 
operating  administration  regulation. 

(c)  Law  enforcement  officera  who 
have  been  certified  by  state  or  local 
governments  to  conduct  breath  alcohol 
testing  are  deemed  to  be  quahfied  as 
BATs.  In  Order  for  a  test  conducted  by 
such  an  officer  to  be  accepted  under 
Department  of  Transportation  alcohol 
testing  requirements,  the  office^  must 
have  been  certified  by  a  state  or  local 
govenunent  to  use  the  EBT  that  was 
used  for  the  test. 


f4aS3   Devlceetobeueedforbieeai 


(a)  For  screening  tests,  employen 
shall  use  only  EBTs.  Wh^n  the  employer 
uses  for  a  screening  test  an  EBT  that 
does  not  meet  the  requirements  of 
paragraphs  (b)  (1)  through  (3)  of  this 
section,  the  employer  shall  use  a  log 
book  in  conjxmction  with  the  EBT  (see 

§  40.59(c)). 

(b)  For  confirmation  tests,  employen 
shall  use  EBTs  that  meet  the  folWing 
reouirements: 

(1)  EBTs  shall  have  the  capability  of 
providing,  independently  or  by  direct 
link  to  a  separate  printer,  a  printed 
result  in  triplicate  (or  three  consecutive 
identical  copies)  of  each  breath  test  and 
of  the  operatloiu  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section. 

(2)  EBTs  shall  be  capable  of  assigning 
a  unique  and  sequential  number  to  each 
completed  test,  with  the  number 
capable  of  being  read  by  the  BAT  and 
the  employee  before  each  test  and  being 
printed  out  on  each  copy  of  the  result. 

(3)  EBTs  shall  be  capable  of  printing 
out,  on  each  copy  of  the  result,  the 
manufactxuer's  name  for  the  device,  the 
device's  serial  number,  and  the  time  of 
the  test. 

(4)  EBTs  shall  be  able  to  distinguish 
alcohol  from  acetone  at  the  0.02  alcohol 
concentration  level. 

(5)  EBTs  shall  be  capable  of  the 
following  operations: 

(i)  Testing  an  air  blank  prior  to  each 
collection  of  breath:  and 

(ii)  Performing  an  external  calibration 
check. 

f4ass    Quality  assurance  plans  tor  EBTs. 

(a)  In  order  to  be  used  in  either 
screening  or  confirmation  alcohol 
testing  subject  to  this  part,  an  EBT  shall 
have  a  quality  assurance  plan  (QAP) 
develojped  by  the  manufacturer. 

(1)  The  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  external  calibration  checks  of 
the  device,  using  only  calibration 
devices  on  the  NHTSA  "Conforming 
Products  List  of  Calibrating  Units  for 
Breath  Alcohol  Tests." 

(2)  The  plan  shall  specify  the 
minimum  intervals  for  performing 
external  calibration  checks  of  the 
devke.  Intervals  shall  be  specified  for 
different  frequencies  of  use, 
environmentJal  conditions  (e.g., 
temperature,  altitude,  hunydity).  and 
contexts  of  operation  (e.g..  stationary  or 
mobile  use). 

(3)  The  plan  shall  specify  the 
tolerances  on  an  external  cahbration 
check  within  which  the  EBT  is  regarded 
to  be  in  proper  calibration. 

(4)  The  plan  shall  specify  in^>ection, 
maintenance,  and  calibration 


requirements  and  intervals  for  the 
device. 

(5)  For  a  plan  to  be  regarded  as  valid, 
the  manufacturer  shall  have  submitted 
the  plan  toNHTSA  for  review  and  have 
received  NFTTSA  ^>proval  of  the  plan. 

(b)  The  employer  shall  comply  with 
the  NHTSA-approved  quality  assurance 
plan  for  each  EBT  it  uses  for  alcohol 
screening  or  confirmation  testing  subject 
tothispart 

(1)  Toe  employer  shall  ensure  that 
external  calibration  checks  of  each  EBT 
are  performed  as  provided  in  the  QAP. 

(2)  The  employer  shall  take  an  EBT 
out  of  service  if  any  external  calibration 
check  results  in  a  reading  outside  the 
tolerances  for  the  EBT  set  forth  in  the 
QAP.  The  EBT  shall  not  again  be  used 
for  alcohol  testing  under  tiiis  part  imtil 
it  has  been  serviced  and  has  had  an 
external  calibration  check  resulting  in  a 
reading  within  the  tolerances  for  the 
EBT. 

(3)  The  employer  shall  ensure  that 
inspection,  maintenance,  and 
cahbration  of  eadi  EBT  are  performed 
by  the  manufacturer  or  a  maintenance 
representative  certified  by  the  device's 
manufacturer  or  a  state  health  agency  or 
other  appropriate  state  agency.  The 
employer  shall  also  ensure  that  each 
BAT  or  other  individual  who  performs 
an  external  cahbration  check  of  an  EBT 
used  for  alcohol  testing  subject  to  this 
part  has  demonstrated  proficiency  in 
conducting  such  a  check  of  the  model 
of  EBT  in  questi(m. 

(4)  The  employer  shall  maintain 
records  of  the  external  calibration 
checks  of  EBTs  ftj^vided  in  §  40.83. 

(c)  When  the  employer  is  not  using 
the  EBT  at  an  alcohol  testing  site,  the 
employer  shall  store  the  EBT  in  a  secure 
space. 

§40.57    Locations  for  breath  alcohol 

testing. 

(a)  Each  employer  shall  conduct 
alcohol  testing  in  a  location  that  affords 
visual  and  aural  privacy  to  the 
individual  being  tested,  sufficient  to 
prevent  unauthorized  persons  from 
seeing  or  hearing  test  results.  All 
necessary  equipment,  personnel,  and 
materials  for  breath  testing  shall  be 
provided  at  the  location  where  testing  is 
conducted. 

(b)  An  employer  may  use  a  mobile 
collection  fadhty  [e.g..  a  van  equipped 
for  alcohol  testing)  that  meets  the 
requirements  of  paragraph  (a)  of  this 
section. 

(c)  No  unauthorized  persons  shall  be 
permitted  access  to  the  testing  location 
when  the  EBT  remains  unsecured  or,  in 
order  to  prevent  such  persons  from 
seeing  or  hearing  a  testing  resiilt,  at  any 
time  when  testing  is  being  conducted. 


(i  i)  In  imusual  circumstances  [e.g.. 
wh  m  it  is  essential  to  conduct  a  test 
out  loors  at  the  scene  of  an  accident),  a 
tesi  may  be  conducted  at  a  location  that 
do<  s  not  fully  meet  the  requirements  of 
par  igraph  (a)  of  this  section.  In  such  a 
cas !,  the  employer  or  BAT  shall  provide 
visi  lal  and  aural  privacy  to  the 
em  )loyee  to  the  greatest  extent 
pra  rticable. 

(( )  The  BAT  shall  supervise  only  one 
em  (loyee's  use  of  the  EBT  at  a  time.  The 
BA'  r  shall  not  leave  the  alcohol  testing 
loa  tion  while  the  testing  procedure  for 
a  gi  /en  emplo)^*  (see  §§  40.61  through 
40.1  5)  is  in  progress. 

§4CS9   The  breath  alcohol  tasting  fomt 
and  logboolL 

(i )  Each  employer  shall  use  the  breath 
alo  hoi  testing  form  prescribed  under 
thij  part.  The  form  is  found  in  appendix 
A  t(  this  subpart.  Employers  may  not 
ma  ify  or  revise  this  form,  except  that 
a  fo  -m  directly  generated  by  an  EBT 
ma;  omit  the  space  for  affixing  a 
sep  irate  printed  result  to  the  form. 

(I )  The  form  shall  provide  triplicate 
(or  I  hree  consecutive  identical)  copies. 
Coj  y  1  (white)  shall  be  retained  by  the 
BA' '.  Copy  2  (green)  shall  be  provided 
to  tlie  emplojree.  Copy  3  (blue)  shall  be 
tran  smitted  to  the  employer.  Except  for 
a  fa  m  generated  by  an  EBT.  the  form 
sha!  1  be  8'/j  by  11  inches  in  size. 

(ca  A  log  book  shall  be  used  in 
con  unction  with  any  EBT  used  for 
sera  }ning  tests  that  does  not  meet  the 
reqv  irements  of  §  40.53(b)  (1)  through 
(3).  There  shall  be  a  log  book  for  each 
suci  device,  that  is  not  used  in 
con|Lmction  with  any  other  device  and 
thatlis  used  to  record  every  test 
conducted  on  the  device.  The  log  book 
shall  include  columns  for  the  test 
number,  date  of  the  test,  name  of  the 
BA'  ,  location  of  the  test,  quantified  test 
resu  t,  and  initials  of  the  employee 
takij  ig  each  test. 

$40.(1    Preparation  for  breath  alcohol 
testltg. 

(a  When  the  employee  entere  the 
alco  lol  testing  location,  the  BAT  will 
reqi:  ire  him  or  her  to  provide  positive 
iden  tification  [e.g.,  through  use  of  a 
phoi  3 1.D.  card  or  identification  by  an 
emp  oyer  representative).  On  request  by 
the  (  mployee,  the  BAT  shall  provide 
posi  ive  identification  to  the  employee. 

(b  The  BAT  shall  ejq)lain  the  testing 
proc  jdure  to  the  employee. 

§40.3    Procedures  for  screening  tests. 

(a  The  BAT  shall  complete  Step  1  on 
the  1  ireath  Alcohol  Testing  Form.  The 
emp  oyee  shall  then  complete  Step  2  on 
the   3rm.  signing  the  certification. 
Refu  sal  by  the  employee  to  sign  this 


certification  shall  be  regarded  as  a 
refusal  to  take  the  test 

(b)  An  individually-seeled 
mouthpiece  shall  be  opened  in  view  of 
the  employee  and  BAT  and  attached  to 
the  EBT  in  accordance  with  the 
manufacturer's  instructions. 

(c)  llie  BAT  shall  instruct  the 
employee  to  blow  forcefully  into  the 
mouthpiece  for  at  least  6  seconds  or 
until  the  EBT  indicates  that  an  adequate 
amoimt  of  breath  has  been  obtained. 

(d)(1)  If  the  EBT  does  not  meet  the 
requirements  of  §  40.S3(bKl)  through 
(3),  the  BAT  and  the  employee  shall 
take  the  following  steps: 

(i)  Show  the  employee  the  result 
displayed  on  the  EBT.  The  BAT  shall 
record  the  displayed  result,  test  number, 
testing  device,  serial  number  of  the 
testing  device,  time  and  quantified 
result  in  Step  3  of  the  form. 

(ii)  Record  the  test  number,  date  of  the 
test,  name  of  the  BAT,  location,  and 
quantified  test  result  in  the  log  book. 
The  employee  shall  initial  the  log  book 
entry. 

(2)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  resuh  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  resuh  printout  to  the  breath 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  [e.g.,  tamper- 
evident  tape). 

(3)  If  the  EBT  prints  the  test  results 
directly  onto  the  form,  the  BAT  ghall 
show  the  employee  the  result  displayed 
on  the  EBT. 

(e)(1)  In  any  case  in  which  the  resuh 
of  the  screening  test  is  a  breath  alcohol 
concentration  of  less  than  0.02,  the  BAT 
shall  date  the  form  and  sign  the 
certification  in  Step  3  of  the  form.  The 
employee  shall  sign  the  certification  and 
fill  in  the  date  in  Step  4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee's  failure  to  .<ign  or 
initial  in  the  "Remarks"  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  paragraph  (d)(2)  or  (d)(3)  of  this 
section)  does  not  match  the  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation,  in  accordance  with 

§  40.79,  the  test  is  invalid  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  No  further  testing  is  authorized. 
The  BAT  shall  transmit  the  resuh  of  less 
than  0.02  to  the  employer  in  a 
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confidential  manner,  and  the  employer 
shall  receive  and  store  the  information 
so  as  to  ensure  that  confidentiaUty  is 
maintained  as  required  by  §  40.81. 

(f)  If  the  result  of  the  screening  test  is 
an  alcohol  concentration  of  0.02  or 
greater,  a  confirmation  test  shall  be 
performed  as  provided  in  §  40.65. 

(g)  If  the  confirmation  test  will  be 
conducted  by  a  different  BAT,  the  BAT 
who  conducts  the  screening  test  shall 
complete  and  sign  the  form  and  log 
book  entry.  The  BAT  will  provide  the 
employee  with  Copy  2  of  the  form. 

§  40.65    Procedurss  for  confirmation  tests. 

(a)  If  a  BAT  other  than  the  one  who 
conducted  the  screening  test  is 
conducting  the  confirmation  test,  the 
new  BAT  shall  follow  the  procedures  of 
§40.61. 

(b)  The  BAT  shall  instruct  the 
employee  not  to  eat,  drink,  put  any 
object  or  substance  in  his  or  her  mouth, 
and,  to  the  extent  possible,  not  belch 
during  a  waiting  period  before  the 
confirmation  test.  This  time  period 
begins  with  the  completion  of  ihe 
screening  test,  and  shall  not  be  less  than 
15  minutes.  The  confirmation  test  shall 
be  conducted  within  20  minutes  of  the 
completion  of  the  screening  test.  The 
BAT  shall  explain  to  the  employee  the 
reason  for  this  requirement  [i.e..  to 
prevent  any  accimaulation  of  mouth 
alcohol  leading  to  an  artificially  high 
reading)  and  the  fact  that  it  is  for  the 
employee's  benefit.  The  BAT  shall  also 
explain  that  the  test  will  be  conducted 
at  the  end  of  the  waiting  period,  even  if 
the  employee  has  disregarded  the 
instruction.  If  the  BAT  becomes  aware 
that  the  employee  has  not  complied 
with  this  instruction,  the  BAT  shall  so 
note  in  the  "Remarks"  section  of  the 
form. 

(c)  (1)  If  a  BAT  other  than  the  one 
who  conducted  the  screening  test  is 
conducting  the  confirmation  test,  the 
new  BAT  shall  initiate  a  new  Breath 
Alcohol  Testing  form.  The  BAT  shall 
complete  Step  1  on  the  form.  The 
employee  shall  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  the  employee  to  sign  this 
certification  shall  be  regarded  as  a 
refusal  to  take  the  test.  The  BAT  shall 
note  in  the  "Remarks"  section  of  the 
form  that  a  different  BAT  conducted  the 
screening  test. 

(2)  In  aH  cases,  the  procedures  of 
§  40.63  (a),  (b),  and  (c)  shall  be  followed. 
A  new  mouthpiece  shall  be  used  for  the 
confirmation  test. 

(d)  Before  the  confirmation  test  is 
administered  for  each  employee,  the 
BAT  shall  ensure  that  the  EBT  registere 
0.00  on  an  air  blank.  If  the  reading  is 
greater  than  0.00.  the  BAT  shall  conduct 


one  more  air  blcmk.  If  the  reading  is 
greater  than  0.00,  testing  shall  not 
proceed  using  that  instrument. 
However,  testing  may  proceed  on 
another  instrument. 

(e)  Any  EBT  taken  out  of  service 
because  of  failure  to  perform  an  air 
blank  accurately  shaU  not  be  used  for 
testing  until  a  check  of  external 
cahbration  is  conducted  and  the  EBT  is 
found  to  be  within  tolerance  limits. 

(f)  In  the  event  that  the  screening  and 
confirmation  test  results  are  not 
identical,  the  confirmation  test  result  is 
deemed  to  be  the  final  result  upon 
which  any  action  imder  operating 
administration  rules  shall  be  based. 

(g)  (1)  If  the  EBT  provides  a  printed 
result,  but  does  not  print  the  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT.  The  BAT  shall  then  affix 
the  test  result  printout  to  the  breath 
alcohol  test  form  in  the  designated 
space,  using  a  method  that  will  provide 
clear  evidence  of  removal  [e.g..  tamper- 
evident  tape). 

(2)  If  the  EBT  prints  the  test  results 
directly  onto  the  form,  the  BAT  shall 
show  the  employee  the  result  displayed 
on  the  EBT. 

(h)  (1)  Following  the  completion  of 
the  test,  the  BAT  shall  date  the  form  and 
sign  the  certification  in  Step  3  of  the 
form.  The  employee  shall  sign  the 
certification  and  fill  in  the  date  in  Step 
4  of  the  form. 

(2)  If  the  employee  does  not  sign  the 
certification  in  Step  4  of  the  form  or 
does  not  initial  the  log  book  entry  for  a 
test,  it  shall  not  be  considered  a  refusal 
to  be  tested.  In  this  event,  the  BAT  shall 
note  the  employee's  failure  to  sign  or 
initial  in  the  "Remarks"  section  of  the 
form. 

(3)  If  a  test  result  printed  by  the  EBT 
(see  paragraph  (g)(1)  or  (g)(2)  of  this 
section)  does  not  match  the  displayed 
result,  the  BAT  shall  note  the  disparity 
in  the  remarks  section.  Both  the 
employee  and  the  BAT  shall  initial  or 
sign  the  notation.  In  accordance  with 

§  40.79,  the  test  is  invaUd  and  the 
employer  and  employee  shall  be  so 
advised. 

(4)  The  BAT  shall  conduct  an  air 
blank.  If  the  reading  is  greater  than  0.00. 
the  test  is  invaUd. 

(i)  The  BAT  shall  transmit  all  resuhs 
to  the  employer  in  a  confidential 
maimer. 

(1)  Each  employer  shall  designate  one 
or  more  employer  representatives  for  the 
purpose  of  receiving  and  handUng 
alcohol  testing  results  in  a  confidential 
manner.  All  communications  by  BATs 
to  the  employer  concerning  the  alcohol 
testing  results  of  employees  shall  be  to 
a  designated  employer  representative. 


(2)  Such  transmission  may  be  in 
writing,  in  person  or  by  telephone  or 
electronic  means,  but  the  BAT  shall 
ensure  immediate  transmission  to  the 
employer  of  results  that  require  the 
employer  to  prevent  the  employee  from 
performing  a  safety-sensitive  function. 

(3)  If  the  initial  transmission  is  not  in 
writing  (e.g.,  by  telephone),  the 
employer  shall  estabUsh  a  mechanism  to 
verify  the  identity  of  the  BAT  providing 
the  information. 

(4)  If  the  initial  transmission  is  not  in 
writing,  the  BAT  shall  follow  the  initial 
transmission  by  providing  to  the 
employer  the  employer's  copy  of  the 
breath  alcohol  testing  form.  The 
employer  shall  store  the  information  so 
as  to  ensure  that  confidentiaUty  is 
maintained  as  required  by  §  40.81. 

§  40.67    Refusals  to  test  and  uncompleted 
tests. 

(a)  Refusal  by  an  employee  to 
complete  and  sign  the  breath  alcohol 
testing  form  (Step  2),  to  provide  breath, 
to  provide  an  adequate  amount  of 
breath,  or  otherwise  to  cooperate  with 
the  testing  process  in  a  way  that 
prevents  the  completion  of  the  test, 
shall  be  noted  by  the  BAT  in  the 
remarks  section  of  the  form.  The  testing 
process  shall  be  terminated  and  the  BAT 
shall  immediately  notify  the  employer. 

(b)  If  a  screening  or  confirmation  test 
caimot  be  completed,  or  if  an  event 
occurs  that  would  invahdate  the  test, 
the  BAT  shall,  if  practicable,  begin  a 
new  screening  or  confirmation  test,  as 
apphcable,  using  a  new  breath  alcohol 
testing  form  with  a  new  sequential  test 
number  (in  the  case  of  a  screening  test 
conducted  on  an  EBT  that  meets  the 
requirements  of  §  40.53(b)  or  in  the  case 
of  a  confirmation  test). 

§4a69    Inability  to  provlda  an  adequate 
amount  of  brsath. 

(a)  This  section  sets  forth  procedures 
to  be  followed  in  any  case  in  which  an 
employee  is  unable,  or  alleges  that  he  or 
she  is  unable,  to  provide  an  amount  of 
breath  sufficient  to  permit  a  valid  breath 
test  because  of  a  medical  condition. 

(b)  The  BAT  shall  again  instruct  the 
employee  to  attempt  to  provide  an 
adequate  amount  of  breath.  If  the 
employee  refuses  to  make  the  attempt, 
the  BAT  shall  immediately  inform  the 
employer. 

(c)  if  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  BAT  shall  so  note  in  the 
"Remarks"  section  of  the  breath  alcohol 
testing  form  and  immediately  inform  the 
employer. 

(d)  li  the  employee  attempts  and  fails 
to  provide  an  adequate  amount  of 
breath,  the  employer  shall  proceed  as 
follows: 
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(1)  (Reserved] 

(2)  The  employer  shall  direct  the 
employee  to  obtain,  as  soon  as  practical 
after  the  attempted  provision  of  breath, 
an  evaluation  from  a  licensed  physician 
who  is  acceptable  to  the  employer 
concerning  the  employee's  medical 
ability  to  provide  an  adequate  amount  of 
breath. 

(i)  If  the  physician  determines,  in  his 
or  her  reasonable  medical  judgment, 
that  a  medical  condition  has,  or  with  a 
high  degree  of  probability,  could  have, 
precluded  the  employee  from  providing 
an  adequate  amount  of  breath,  the 
employee's  failure  to  provide  an 
adequate  amount  of  breath  shall  not  be 
deemed  a  refusal  to  take  a  test.  The 
physician  shall  provide  to  the  employer 
a  written  statement  of  the  basis  for  his 
or  her  conclusion. 

(ii)  If  the  licensed  physician,  in  his  or 
her  reasonable  medical  judgment,  is^ 
unable  to  make  the  determinaUon  set 
forth  in  paragraph  (dM2)(i)  of  this 
section  the  employee's  failure  to 
provide  an  adequate  amount  of  breath 
shall  be  r^arded  as  a  refusal  to  take  a 
test.  The  licensed  physician  shall 
provide  a  written  statement  of  the  basis 
for  his  or  her  conclusion  to  the 
employer. 


a  ) 


(7)  On  a  confiimation  test  and.  where 
tplicable.  on  a  screening  test,  the 
s<  quential  test  niunber  or  alcohol 
c(  ncentration  displayed  on  the  EBT  is 
n  )t  the  same  as  the  sequential  test 
n  unber  or  alcohol  concentration  on  the 
pi  inted  result, 
(b)  (Reserved] 


§§40.71-40.77    [RMerved] 

§40.79   Invalid iNts. 

(a)  A  breath  alcohol  test  shall  be 
invalid  under  the  following 
circumstances: 

(1)  The  next  external  calibration 
check  of  an  EBT  produces  a  result  that 
differs  by  more  than  the  tolerance  stated 
in  the  QAP  from  the  known  value  of  the 
test  standard.  In  this  event,  every  test 
result  of  0.02  or  above  obtained  on  the 
device  since  the  last  valid  external 
calibration  check  shall  be  invalid; 

(2)  The  BAT  does  not  observe  the 
minimum  15-minute  waiting  period 
prior  to  the  confirmation  test,  as 
provided  in  §  40.65(b); 

(3)  The  BAT  does  not  perform  an  air 
blank  of  the  EBT  before  a  confirmation 
test,  or  an  air  blank  does  not  result  in 
a  reading  of  0.00  prior  to  or  after  the 
administration  of  the  test,  as  provided 
in  §  40.65; 

(4]  The  BAT  does  not  sign  the  form 
as  re<niired  by  §§  40.63  and  40.65; 

(5)  The  BAT  has  failed  to  note  on  the 
remarks  section  of  the  form  that  the 
employee  has  failed  or  refused  to  sign 
the  form  following  the  recording  or 
printing  on  or  attadunent  to  the  form  of 
the  test  result; 

(6)  An  EBT  fails  to  print  a 
confiimation  test  result;  or 


§0.81    AvafiabHttyanddlsclosuraor 

al  olMl  testing  inf omurtion  about  indivtdual 

et^iptoyeea. 

la)  Employers  shall  maintnig  records 
in  a  secure  manner,  so  that  disclosure  of 
in  brmation  to  unauthorized  persons 
dc  es  not  occur. 

b)  Except  as  required  by  law  or 
e>  jressly  authorized  or  required  in  this 
se  lion,  no  employer  shall  release 
CO  irered  employee  Information  that  is 
CO  itained  in  the  records  required  to  be 
mi  intained  by  this  part  or  by  DOT 
ag  !ncy  alcohol  misuse  rules. 

c)  An  employee  subject  to  testing  is 
en  itled,  upon  written  request,  to  obtain 
CO  )ies  of  any  records  pertaining  to  the 
en  ployee's  use  of  alcohol,  including 
an  r  records  pertaining  to  his  or  her 
ale  Qhol  tests.  The  employer  shall 
pn  mptly  provide  the  records  requested 
by  the  employee.  Access  to  an 
eniiloyee's  records  shall  not  be 

coi  itingent  upon  payment  for  records 
otl  er  than  those  specifically  requested. 
( i)  Each  employer  shall  permit  access 
to  I  11  facilities  utilized  in  complying 
■wi  1  the  requireyients  of  this  part  and 
DC  r  agency  alcohol  misuse  rules  to  the 
Se{  retary  of  Transportation,  any  DOT 
age  ticy  with  regulatory  authority  over 
the  employer,  or  a  state  agency  with 
reg  ilatory  authority  over  the  employer 
(as  luthorized  by  DOT  agency 
regilations). 

(  ')  When  requested  by  the  Secretary 
of '  ransportation.  any  DOT  agency  with 
reg  ilatory  authority  over  the  employer. 
or«  state  agency  with  regiilatory 
aut  lority  over  the  employer  (as 
aut  lorized  by  DOT  agency  regulations), 
e^  L  employer  shall  make  available 
cop  es  of  all  results  for  employer 
alc(  hoi  testing  conducted  under  the 
reqi  lirements  of  this  part  and  any  other 
infc  rmation  pertaining  to  the  employer's 
alec  hoi  misuse  prevention  program.  The 
info  rmation  shall  include  name-specific 
alec  hoi  test  results,  records  and  reports. 

(f  When  requested  by  the  National 
Traj  isportation  Safety  Board  as  part  of 
an  a  ccident  investigation,  an  employer 
sha]  I  disclose  information  related  to  the 
emf  [oyer's  administration  of  any  post- 
acci  lent  alcohol  tests  administeied 
foll(  wing  the  accident  under 
invc  stigation. 


(g)  An  employer  shall  make  recoids 
available  to  a  sidisequent  employer 
upon  receipt  of  a  written  request  from 
a  covered  employee.  Disclosure  by  the 
subsequent  employer  is  permitted  only 
as  expressly  authraized  by  the  terms  of 
the  employee's  written  request, 
(h)  An  emjployer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  that  employee  or  to  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  the  requirements  of 
this  part,  or  bom  the  employer's 
determination  that  the  employee 
engaged  in  conduct  prohibited  by  a  DOT 
agency  alcohol  misuse  regulation 
(including,  but  not  limited  to,  a  worker's 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee). 

(i)  An  employer  shall  release 
information  regarding  a  covered 
employee's  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  is  permitted 
only  in  accordance  with  the  terms  of  the 
employee's  consent 

§40.83    Maintenance  and  disclosuiv  of 
recofds  concerning  EBTs  and  BAT*. 

(a)  Each  employer  or  its  agent  shall 
maintain  the  following  records  for  two 
years: 

(1)  Records  of  the  inspection  and 

maintenance  of  each  EBT  used  in 
employee  testing; 

(2)  Documentation  of  the  employer's 
compliance  with  the  QAP  for  each  EBT 
it  uses  for  alcohol  testing  imder  this 
part; 

(3)  Records  of  the  training  and 
proficiency  testing  of  each  BAT  used  in 
employee  testing; 

(4)  "The  log  books  required  by 
§  40.59(c). 

(b)  Each  employer  m  its  agent  shall 
maintain  for  five  years  reconis 
pertaining  to  the  calibration  of  each  EBT 
used  in  alcohol  testing  under  this  part, 
including  records  of  the  results  of 
external  calibration  checks. 

(c)  Records  required  to  be  maintained 
by  this  section  shall  be  disclosed  on  the 
same  basis  as  provided  in  §  40.81. 


/ 


Appendix  A  to  Subpart  C  of  Part  40— 
The  Breath  Akolnd  Testing  Fonn 

BILUNC  CODE  4ai»4t-U 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

[THE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ABE  ON  THE  BACK  OF,  COPY  3J 
►  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A.    Employee  Ntme_ 


(PRINT)  (FiM.  MX.  LmD 


B     SSN  or  Employee  ID  No. 


C.   Employer  Nsme. 
Address,  & 
Telephone  No. 


J L 


Telephone  Number 

D     Reason  for  Test    D  Pre-employment  D  Random  D  Reasonable  Suspicion/Cause  D  Post-accident  D  Return  to  Duty  D  FoUow-up 


►  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  c^rrj^  that  1  am  about  to  submit  to  breath  alcohol  testing  required  *>  US  Department  of  Transportation  regulations  and  that 
the  identifiing  information  provided  on  this  form  is  true  and  correct. 


SifoMure  of  Employee 


Due        Moolfa       D^      Year 


►  STEP  3:  TO  BE  CO^^»LETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certifi  that  I  hare  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  wah  the  procedures  established 
in  the  U  S  Department  of  Transportation  regulation.  49  CFR  Part  40.  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 


Screening  test 


Complete  only  tf  the  testing  device  is  not  designed  to  print  the  following 


T«lNe. 


TeMini  Device  Name  Teetioj  Device  Serai  Number  Tme 

Confirmation  test         Confirmation  test  results  MUST  h«  affixed  to  the  back  of  each  copy  of  this  form 
Remarks: 


Rauh 


(PRINT)  Breath  Akohol  Technkani  N«me  (Firw.  M  I..  Lul) 


Si|naiurcorBrealh  Akobol  Technicwi 


Diic        Monib       0i>      Year 


►  STEP  4:  TO  BE  COMPLETED  BY  EMH.OYEE 


/  certify-  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form     I  understand  that  I  must  not 
drive,  perform  safety -sensitive  duties,  or  operate  hea\y  equipment  if  the  results  are  0.02  or  greater.  -* 


Si|Mture  or  Ejnpto>-ec 


DMe        Month       D«)      Year 


COPY  1  -  ORIGINAL  -  BREATH  ALCOHOL  TECHNICIAN  RETAINS 


OMB  No  2105-05:9 


AFFIX  SCREENING  TEST  RESULTS  HERE 
(IF  APPLICABLE 


USE  TAMPER-EVTDEV 


TAPE 


AFFIX  CCmHRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVIDENT  TAPE 


PAPERWORK 

fuhlit  npaniat  burden  for  tU>  (oOMliaa  of  mto 
Indniduab  aaji  md  nxnaMBU  rc«aniittt  thmt 
bardm,  lo  L'.S.  Drpartmcal  of  TruaportMioB, 
Oflk*  or  MwuccBMM  asd  Bu<i|ci,  Paperwork 


Dr« 


RMMt 


COPY  I  -  ORIGINAL  -  BREATH  ALCOHOL  TEC  INICIAN  RETAINS 


REDUCTION  ACT  NOTICE  (as  rrquirtd  b,  5  CFR  1320.21) 

■llo«  h  oaiMcd  for  acb  r«pewl«Bi  la  aT*ra««-.  1  mhudt/aapteym.  4  miBulca«r«.tk  AkoM  Tackaiaaia. 
•  iMimalta,  or  aay  KkCT  aapm  of  ihia  raUedioa  of  lafofaMioB,  kKhdiai  ai^tatioM  for  rcdudai  lb* 
EaroroBtM  and  Prograa  Caapliaan.  Rooid  MM.  400  SeraMk  ».,  SW,  Waakiafloa.  D.C.   J0S90  or 
k»  Proiad,  Rooa  3001,  715  ScTcMctBlh  Si..  NW,  W^kiagloa.  D.C.   20M3. 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

PWE  INSTRUCTIONS  FOR  COMPLETING  THIS  FORM  ARE  ON  THE  BACK  OF  COPY  3J 
*  STEP  1:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


A 

B. 
C 

D 

Employ* 

xName 

SSN  or  Employe* 
Employer  Name, 

;  ID  No 

(PRINT)  (FiTM.  MI.  Lmi) 

• 

AddKM.& 

Telephone  No. 

( 

) 

Reason  for  Test: 

O  Pre-employment  C 

Random 

O  Reasonable  Suspicion/Cause  O 

Post-accident 

ytkykamt  Nw 
D  Return  to 

Duty 

D  Follow-up 

►  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


/  certify  thai  I  am  about  to  submit  lo  breath  alcohol  testing  required  by  U.S.  Department  of  Transportation  regulations  and  that 
the  identifying  information  provided  on  this  form  is  true  and  correct. 


Sifoatyfc  of  Entpioyac 


Dale        Mooth       Day     Yav 


STEP  3:  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


/  certify  that  I  have  conducted  breath  alcohol  testing  on  the  above  named  individual  in  accordance  with  the  procedures  established 
in  the  U.S.  Department  of  Transportation  regulation,  49  CFR  Pan  40,  that  I  am  qualified  to  operate  the  testing  devices  identified, 
and  that  the  results  are  as  recorded. 

Screening  test:  Complete  onW  if  the  testing  device  is  not  designed  to  print  the  following. 


Teat  No.  Teatiai  Device  Nanie  Tcatini  Device  Serial  Nunber  Time 

Confinnation  test:        Conrirnution  test  results  MUST  be  afTaed  to  the  back  of  each  copy  of  this  fonn. 
Remarks: 


Reauk 


(PRINT)  BreMfa  Akohol  Technician'a  Name  (Fim.  Ml.  Lmi) 


Si(nature  of  Breath  Aloobol  Tectiniciaii 


Date        Month       Day     Yew 


►  STEP  4:  TO  BE  COMPLETED  BY  EMn-O^TE 


/  certify-  that  I  have  submitted  to  breath  alcohol  testing  and  the  results  are  as  recorded  on  this  form.    I  understand  that  1  must  not 
drive,  perform  safeTy-sensitive  duties,  or  operate  heavy  equipment  if  the  results  are  0.02  or  greater^ 


I         I 


Signattirc  of  Employee 


Date        Month       Day-     Year 


COPY  2  -  EMPLO^TE  RETAINS 


OMB  No.  2105-0529 


7364        Federal  Register  /  Vol.  59. 


AFFIX  SCREENING  TEST  RE^TS  HERE 
(IF  APPLICABLE] 

USE  TAMPER-EVTDENl  TAPE 


No.  31  /  Tuesday.  February  15.  1994  /  Rules  and  Regulations 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMPER-EVIDENT  TAPE 


PriTflcy  Act  Statoncnt 

(^Tliabk  ■  <«  oiMi  whei*  ooiiVlarf  Bt««b  Alcotol  Te«i»|  l^m»  •«  ftlMMrf  •  .  F^ 
&c.p,fo,yomSoc-.S««rt>N«mb.,<$S>0.«rfN««»«ftf««fo™«««««f™«Ma.oftofom.-  i«cmplctt  «*«««  of  a- in/or»«io«.  fcilu« 

«^«u«-«««»  o.  *,  h«  «dc  rf  *»  f^ 

f  ay-ieMiovtauOM.  t«mov«lfrotn«i«feiy-'"   *  '  ~-^ —  _  _j — ^^ — ■—•: ^-  '  f™     """» 

S«b«««  o^'O*  SSNi  ».<  «,u«ri  by  WW  Mrf  4  vota*^^ 

provAJb)  hw;.i«b«iuu  number  or  olhCTidciMATwUI  be  MMfiied.  "  ».<7rpTTYuefe 


The  ■feratMMBproviikd  in  ttik  form  nay  be  dncloAd 
court  or  H)  •dminirtniivc  tribtsnl  whca  the  Govcfga  eal 
before  the  Iribuml. 


PAPERWORK 

PuMk  r*ponia«  bardeD  for  tUa  eoOcdioB  of  tafer^MioB 
bdiTidiuii  nay  tmd  ammntM  rtfartil^  ikev 
Wr4n,  lo  t.S.  IkpaitrnM  of  Tr«Mpartailoa.  Dn  | 
OfRc«  of  Miatfrt  ,md  B<id|el,  Papcrvert 


COPY  2  •  EMPLOYEE  RETAINS 


.  M  •  fnODC  ue.  10  *  Federal.  Sale,  or  looi  if eacy  for  •Mkerind  mntabfH**  or  cafbrctacai  jmrc—  or  lo  • 
tor  oae  of  to  ifeacice  ■  •  fnty  le  •  judical  proeecdiof  befort  dte  oouri  or  kvotved  m  aimmiMniivc  proceadinti 


REDUCTION  ACT  NOTICE  (as  required  by  5  CFR  1320 JI) 

-'■-m  li  MiMled  fer  mtk  tmfutiat  lo  mrat*;  I  aiauio/eaploy..,  4  aiMe^VrtMb  Alcohol  TtebueiHi. 
Mtaul*,  or  Mqr  o«Wf  «!»«  of  ikieeoOottioWof  hibriMio..  taclo4tat«M«*io«fcr  r«duciat  tbc 
EafmoMM  oMi  Pn«rMB  Coi^diaBe*,  Room  M04. 4M  9mMb  »..  SW,  WaAtaMo*.  D.C.  20590  or 
iioa  Projoi,  Raoa  9001, 72S  S«r«Mc(Hb  Si.,  !WW,  WaAiBclea,  D.C.  M$e3 
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U.S.  Department  of  Transportation  (DOT) 
Breath  Alcohol  Testing  Form 

fWE  INSmUCnONS  for  completing  mis  form  are  on  the  back  of  copy  31 
»  STEP  1;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICUN 


A.   En^yec  Name 


(PRIND(Fini.M.I..  Lm) 


B.   SSN  or  Employee  ID  No. 


C.    Efi^yerName. 
Addftst.  & 
Telephone  No. 


D.    Reason  for  Test:  D  Pn.-employma«  D  Random  D  Reuonri,le  Suapicion/Cause  D  Po.t-accident  Dt^^^Sny  Q  PoUow-up      | 


>•  STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 


Af^J^ni  '^f  '^K  '"  "'""i?'  '^T^  "'"^  '"^"^  "'^'^  ^  ^^  Deparm^em  cf  TransponctUm  reguU«Ums  and  Ouu 
me  tdentifytngwtformanonproMded  on  Aisfi>rm  is  true  and  correct.  f^^iiotu  ana  mai 


Sig—aife  of  Finplnyw 


0^     Yar 


»  STEP  3;  TO  BE  COMPLETED  BY  BREATH  ALCOHOL  TECHNICIAN 


Scrfming  test:  Complete  fiah  tf  the  testing  device  is  not  designed  to  print  the  foUowinp 


T«lNo.  T«.i»Drvie.N«  TMii«  Dr^  ScM  fW^ iST 

Confirmation  test:        Confmnation  test  results  MUSE  be  afTued  to  the  back  of  each  copy  of  this  form. 
Remarks: 


I  (PHl>rnBi»«diAicobolTechaickii-i  Nnc  (Rm.  M.I..  Lm) 


SicDMurc  of  BreMfa  Akxihol  Tectekn 


Dl«        Moo*       Dqr     Y« 


»  STEP  4;  TO  BE  COMPLETED  BY  EMPLOYEE 


/c^  »*;«  /  ha^  submiaed  to  breaO,  akoM  usting  and  rte  res.hs  are  as  recorded  on  ihis  form.   I  understand  ifco,  / 
dnve.  perform  safety-sensmve  dunes,  or  operate  heavy  equipment  tfthe  results  are  0.02  orgrtaUr.  ^ 


must  not 


Sit— If*  of  Eayhiyoe 


DMt        Mo«*       Day     Yav 


C(M*Y  3  -  FORWARD  TO  THE  EMPLOYER 


OMB  No.  2105-0329 


7366        Federal  Register  /  Vol.  5  i.  No.  31  /  Tuesday,  February  15,  1994  /  Rules  Sand  Regulations 


AFFIX  SCREENING  TEST  RBSULTS  HERE 
(IF  APPLICABU  ) 


USE  TAMPER-EVIDEN  T  TAPE 


INSTRUCTIONS  FOR  COMPLET  W  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION  BREATH  ALCOHOL  TESTINO  FORM 


NOTE:   Use  a  ballpoint  pei 

STEP  I      The  Breith  Akohol  Technician  (BAT) 
idcniifymg  tttc  fc««on  for  the  le«. 


■ection  in  STEP  3. 
STEP  2     insmin  the  en^kiyct  to  rud.  sign,  tt» 


STEP  i     The  Breath  Akohol  Technician  (BAT) 
(aa  ^)propria«e>: 


AFFIX  CONFIRMATION  TEST  RESULTS  HERE 


USE  TAMFEREVIDENT  TAPE 


,  press  hard,  and  check  aQ  copies  for  legibility. 

ompielca  (he  iaformation  required  in  this  Mcp.   Be  mnw  lo  prim  Ibe  employee 'e  name  and  -heck  Jm  box 


NOTE:   If  the  employee  re  uses  to  pfx>vide  SSN  or  I.D.  number,  be  sure  to  indicate  this  in  the  remarks 

Proceed  with  STEP  2. 


daw  Ihc  employee  ccnification  eutemenl  in  STEP  2. 


NOTE:  If  the  employee  re  itses  lo  sign  the  certification  statement,  ^  not  proceed  with  the  akobot  test. 
Contact  the  desiga  led  employer  representative. 


lotnpklei  die  infonnalion  re<)uifed  in  Ihii  Mcp.   After  conducting  Ihc  akobol  acreening  lest,  do  Ihe  foUowing 


result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testing  device,  i.e.. 


If  Ihc  breath  testing  devKc  uaed  ia  eon  lucting  Ihe  Krecning  le«  jfjioi  capable  of  priming  the  sereening  teal  infiinnalioa  located  on  ihe  front 

of  this  forra  (icsl  number,  tcMing  devi<  t  name,  leatir^  device  aerial  auoiber,  time  of  teal  and  reauha).  eoaopleu  Ihia  iafonaaiioa  ia  Um  space 

provided  oa  ibe  froM  of  this  form. 

NOTE:  Be  sure  to  enter  thi 

0.00,  0.02,  0.04,  (  \c. 

OR.  If  Ibe  breach  icstiag  device  Mad  iteaadwting«icseT«enmg  leal  if  £aeabj{  of  prinUng  the  acfMoiiw  leal  iaformalioo  located  on  0^ 
ftom  of  Ihia  fomy  affa  the  priaied  iaf  naatica  ia  <w  gacf  yovide^  above.  Be  ■ircloaae  t»n»ef.evidenlMce. 

Ifiiie  rcwha  of  the  wreening  ie«  arc  li  la  than  0.02,  prim,  aign  your  name,  and  enter  today's  date  ia  the  ^i«c«  provided.  Co  lo  STEP  4. 

If  Ihe  rctulu  of  the  screening  lest  are  Ol02  or  freater,  •  confirmition  test  must  be  administered  in  •cconlaace  with  DOT  icguUtiooi.  Aa 
EVIDENTlAl,  BREATH  TESTING  d^oce  tfca*  ia  capaUe  of  priming  confirmatton  teal  iatonnation  must  be  aaed  isi  conducting  thU  IcsC. 

After  conAKling  the  alcohol  eoofinnati  w  icsl,  affix  dK  primed  iaformation  ia  the  space  provided  above,  ti  fiJIS  !S  !!it  t«a»er-evidcm  laoe. 

Prim,  aign  your  name,  and  emer  ihe  di  e  ia  the  ^>ace  provided.  Co  to  STEP  4. 

STEP4     InMrucldieemploycetoread,  sign,  am  date  Ihc  employee ceniflcationslalemeM  in  STEP 4. 

NOTE;   If  the  employee  rel  ises  to  sign  the  certifkatioo  statement  in  STEP  4,  be  sure  to  indicate  this  in  the 


remarks  section  in 


Reuin  Copy  1  (white 


rrEP3. 


»age)  for  BAT  records. 


Give  Copy  2  (green  p  ge)  to  the  employee. 
Forward  Copy  3  (blue  page)  to  the  en^yer. 


PAPERWOgK 

Pvbtk  rrpnrting  hurim  tor  Ihu  coOediaa  of 

ladrridaak  may  amd  i m  rcgardiiif  I 

kordai,  lo  (.'.S.  Dtfutmxtt  ol  TrsMportMna, 
Office  of  MMnumarl  and  Budcel,  Papmnrk 


COPY  3  -  FORWARD  TO  THE  EMPLOYER 


(FR  Doc.  94-2030  Filed  2-3-94;  1:00  pm) 
BHJJHO  CODE  4*10-62-0 


REDUCnON  ACT  NOTICE  (as  required  by  5  CFR  i320JiI) 

o  ie  aaiaatad  for  «Kb  la^uaJiul  to  wnntti  J  aianlc/cmrloyoe,  4  ■miacamnatk  Alcoboi  Tcduiicin. 

•'■>'«».•' Bay  other  a^cd  or  this  callMli«aonBroraulios,iBdiidb|si«a€il>aMrorraduci^jhe 
)ni|  fMtamman  osd  Pni«raa  Coapiiaac*,  Bmb  MM,  4M  fi  lall  St.,  SW,  WaAie«ioa,  D.C.  M390  or 
'■*■■***■  Pn»«^ ■«>■  34*i. 72S  Vwaanwh  9l,  ^fW.  "sd<inliiii.  D.C.  20503. 


iBlinBasioa  ■ 
btarbard(a< 


/  VoL  59.  hto.  ai  /  Tuesday.  February  IS^,  1904  /  Proposed  Rule$ 


73t7 


DEPARTHprr  OF  TfUNSPORTATION 
Offloe  Of  the  Secretary 

49CFRPart40 

[DocfcM  40384.  Notlee  94-91 
RIN  210fr-ABt6 

Procedures  for  Tranaportatlon 
Woi1(plaoe  Drug  and  Alcohol  Testirtg 
Programa 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUtlMARY:  Under  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  the  Department  of  Transportation 
is  required  to  implement  alcohol  testing 
programs  in  various  transportation 
industries.  This  proposed  rule  would 
establish  circumstances  in  which  blood 
alcohol  testing  could  be  used  in  these 
programs  and  procedures  that  would  be 
used  for  blood  alcohol  testing. 
DATES:  Comments  on  this  notice  of 
proposed  rulemaking  should  be 
received  by  May  16, 1994.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Att:  Docket  No.  49384, 
Department  of  Transportation,  400  7th 
Street,  SW.,  room  4107,  Washington  DC, 
20590.  For  the  convenience  of  persons 
wishing  to  review  the  docket,  it  is 
requested  that  comments  be  sent  in 
duplicate.  Persons  wishing  their 
comments  to  be  acknowledged  should 
enclose  a  stamped,  self-addiressed 
postcard  with  their  comment.  The 
docket  clerk  will  date  stamp  the 
postc:ard  and  return  it  to  the  sender. 
Comments  may  be  reviewed  at  the 
above  address  from  9  a.m.  through  5:30 
p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Smith,  Acting  Director, 
Department  of  Transportation  Office  of 
Drug  Enforcement  and  Program 
Compliance,  400  7th  Street.  SW.,  . 
Washington  DC,  20590,  room  9404, 
202-366-3784;  or  Robert  C.  Ashby, 
Deputy  Assistant  CJeneral  Ck)unsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SW..  room  10424.  202-366-9306. 
SUPPLEMENTARY  INFORMATION: 
Department  published  in  today's 
Federal  Register  a  final  rule  (49  CFR 
part  40)  establishing  testing  procedures 
for  the  Department's  new  alcohol  testing 
rules.  The  Department's  December  1992 
NPRM  for  these  procedures  did  not 
propose  to  permit  blood  alcohol  testing. 
Therefore,  it  did  not  include  any 
proposed  blood  alcohol  testing 
procedures.  Today's  NPRM  proposes 
limited  circumstances  in  which  blood 


alcohol  testing  vrould  be  permitted  for 
the  covered  operating  administratioas 
and  procedures  that  would  be  used  for 
this  purpose.  We  seek  comments  on 
these  pn^>osed  procedures  and  on  any 
additions,  deletions,  ot  modifications 
we  should  make  to  them.  In  addition, 
we  se«k  comment  on  the  broader 
question  of  whether  the  Department 
diould  adopt  blood  alcdioltesting  at 
all. 

Secti(»<by-Sectkm  Analysis 

Section  40. 71    Authorized  Uses  for 
Blood  Alcohol  Testing 

We  propose  to  allow  blood  alcohol 
testing  omy  in  a  limited  set  of 
circumstances.  Blood  alcohol  testing 
could  be  used  in  reasonable  suspicion 
and  post-accident  testing,  where  an 
evidential  breath  testing  device  (EBT)  is 
not  readily  available,  and  in  place  of  a 
medical  evaluation  in  "shy  Itmg" 
situations.  If  breath  testing  were  not 
readily  available  for  a  reasonable 
suspicion  or  post-accident  test, 
employers  would  have  to  use  blood 
alcohol  testing  to  meet  their  regulatory 
obligations. 

We  are  aware  of  certain  advantages  to 
blood  alcohol  testing.  It  is  accurate,  does 
not  require  expenditures  for  expensive 
new  equipment,  and  can  be  conducted 
by  qualified  p>ersonnel  who  are 
generally  readily  available  even  in 
remote  locations.  At  the  same  time, 
blood  alcohol  testing  has  a  number  of 
disadvantages,  all  of  which  are 
exacerbated  with  extensive  use.  It  is  the 
.^most  intrusive  form  of  testing,  it  does 
not  provide  an  immediate  confirmed 
result,  and  it  necessitates  additional 
procedural  complexities  such  as 
collection,  laboratory  ..and  chain  of 
custody  requirements.  There  could  be 
additional  costs  and  litigation. 
Nevertheless,  because  we  are  aware  that, 
in  some  circumstances  the 
unavailability  of  EBTs  meeting  part  40 
requirements  may  make  breath  testing 
impracticable,  we  beli^ve  that  it  may  be 
useful  to  allow  some  flexibility.  We 
think  it  better,  in  these  circumstances, 
to  allow  testing  using  a  method  with 
some  disadvantages  than  to  be  unable  to 
complete  a  test  at  all. 

Reasonable  suspicion  and  post- 
accident  tests  are  more  likely  than  other 
kinds  of  test  to  happen  at  unpredictable 
times  and  in  remote  locations.  (The  time 
and.  to  some  extent,  place  of  random 
and  p.'e-employment  testing  are  more 
likely  to  be  under  the  employer's 
control.)  Ck)nsequently.  as  commenters 
suggested,  imless  an  employer  incurs 
the  expense  of  having  EBTs  in  all  of  its 
locations,  or  has  an  extensive  rapid- 
deployment  capability,  it  may  be 


substantiaUy  easier  and  leas  costly  to 
arrange  for  a  Mood  akxAol  test  in  these 
drcumstanoes.  In  somecases,  it  may  be 
impossible  to  get  an  EBT  to  a  remote 
location  in  time  to  conducf  a 
meaningful  tdst 

Paiticulariy  in  remote  locations,  there 
could  be  situations  in  which  the  only 
person  trained  toctHiduct  alcohol  tests 
is  the  supenrisor  of  an  employee  subject 
to  a  post-eoddent  or  reasonable 
suspicion  test  Our  current  rules  permit 
a  supervisor  to  omduct  breath  alcohol 
teste,  if  the  supervisee  is  a  trained  BAT 
and  another  BAT  is  not  available,  as 
long  as  operatina  administration  rules 
do  not  prohibit  tnls  action  by  the 
supervisor.  In  the  case  of  reasonable 
suspicion  teste,  the  op«Bting 
administrati(Mi  rules  prohibit  the 
supervisor  who  has  made  the  reasonable 
suspicion  determination  from 
conducting  either  the  screening  or 
confirmation  test.  The  purpose  of  this 
NPRM  is  to  increase  flexibility  in  post- 
accident  and  reasonable  suspicion 
testing  in  circumstances  in  which 
testing  would  otherwise  be  difficult  to 
accomplish.  With  that  purpose  in  mind, 
would  it  make  sense  to  permit 
supervisors  to  conduct  screening  teste  in 
these  situations?  Should  blood  testing 
be  treated  any  differently  from  breath 
testing  for  these  purposes? 

Moreover,  the  number  of  post- 
accident  and  reasonable  suspicion  tests 
is  likely  to  be  substantially  lower  than 
the  numbers  of  pre-employment  and 
random  tests.  This  means  that  the 
disadvantages  of  blood  alcohol  testing 
noted  above  will  occur  in  a  limited 
number  of  cases.  (The  Department 
estimates  that  there  will  be  around  2500 
blood  alcohol  tests  per  year  under  this 
proposal  and  seeks  comment  on 
whether  this  estimate  is  reasonable.)  If 
employers  "stand  down"  employees  on 
the  basis  of  the  event  leading  to  the  test, 
the  safety  impact  of  the  lack  of  an 
immediate  result  may  be  further 
reduced. 

One  of  the  key  conditions  for  allowing 
the  use  of  blood  alcohol  testing  is  that 
EBTs  not  be  "readily  available." 
Because  of  its  greater  invasiveness  and 
because  it  does  not  produce  an 
immediate  result,  the  use  of  blood 
alcohol  testing  is  intended  to  be  used 
only  jn  those  reasonable  suspicion  and 
post-accident  testing  circimistances 
where  it  is  not  practicable  to  use  breath 
testing.  Blood  alcohol  testing  is  not 
intended,  under  the  proposal,  to  be  an       / 
equal  alternative  method  that  an  / 

employer  can  choose  as  a  matter  of 
preference. 

We  seek  comment  on  when  the  final 
rule  should  regard  an  EBT  as  being 
"readily  available."  For  example,  if  a 
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breath  test  can  be  inwigMi  within  • 
givoi  time  (a-g^  two  boiin)  of  the  event 
requinog  the  test,  ahould  bnath  teating 
be  regarded  as  readily  available?  What 
should  the  time  frame  be?  What  if  the 
cost  of  obtaining  an  EBT  and  bringing  it 
to  the  site  for  testing  is  a  certain 
multiple  of  the  cost  of  conductii^  blood 
alcohol  testing  in  that  case?  What  if  it 
were  simply  mote  coovenient  or  less 
expensive  to  use  a  blood  alcohol  test 
rathw  than  lareeth  testing  in  a  particuiar 
case?  Are  there  other  criteria  that  could 
be  osed  to  determine  when  breath 
testing  was  readily  available?  Should 
this  be  leit  to  the  judgment  of  the 
employe?  If  so,  how  would  the 
Departinent  )udge  Mibea  this  discretico 
had  been  exocisad  properly?  Should 
the  Department  require  the  employer  to 
document  the  facto  that  led  to  a  dedsioo 
to  use  blood  alcohol  testing? 

In  context  of  this  discussion  of 
"readily  available,"  we  would  point  out 
that  the  EBT  involved  need  not  be  one 
that  the  emplc^r  owns.  It  could  also  be 
a  device  that  is  owned  by  another 
employer  or  a  third-party  provider.  We 
do  not  think  that  it  would  be  necessary 
for  an  emplojrer  to  pre-position  an  EBT 
(or  enter  into  a  contract)  at  every 
possible  testing  location.  Howe\-er,  we 
do  believe  it  is  fair  to  expect  «nployers 
to  make  arrangemento  far  the  use  of 
EBTs  either  through  puFchase.  lease  or 
coDtract.  assuming  normal  deployment 
to  do  routine  rawkm  and  pre- 
employment  testing.  The  Depertment 
seeks  coaunent  on  whether,  and  how. 
these  expectations  should  be  made  part 
of  the  text  of  the  final  rule. 

The  NPRM  proposes  that,  if  no  EBT 
were  readily  available  for  even  the 
screening  test,  a  blood  sample  would  be 
collected  and  sent  to  the  laboratory, 
where  two  tests  would  be  conducted  on 
the  primary  specimen.  Alternatively,  if 
an  EBT  were  available  for  the  screening 
test,  but  an  EBT  meeting  part  40 
requirements  for  use  in  a  conSrmation 
test  were  not  available,  a  blood 
confirmation  test  could  be  performed. 
Some  questions  arise  about  the  former 
situation.  Would  this  provision 
discourage  employers  from  obtaining 
the  less  expensive  alcohol  screening 
devices  permitted  by  j)art  40?  Would 
employers  be  deterred  from  using  blood 
as  a  collection  method  by  fear  of 
confrontations  with  or  litigation  by 
employees  who  resented  tie 
intnisiveness  of  blood  alcohol  testing  all 
the  more  for  the  absence  of  a  breath 
screening  test?  Would  additional 
supervisor  training  he  needed?  Cta  the 
other  hand,  would  the  majority  of 
situations  in  which  blood  could  be  used 
imder  this  proposal  likely  be  situations 
in  which  no  EBTs  at  all  were  available. 


so  that  using  blood  far  both  screening 
and  confirmation  testing  would  be 
necessary  in  order  to  mak»  ttte  proposal 
meanin^«l7 

The  r&RM  alao  proposes  that 
employers  could  use  blood  alcohol 
testing  far  an  employee  covered  under 
the  "shy  lung"  provision  of  the 
Department's  new  alcohtd  testing 
procedures.  If  an  en^loyee  was  unable 
to  provide  sufBcient  breath  for  a  breath 
test,  the  employer  could  choose  either  to 
refer  the  employee  for  a  medical 
evaluation  or  to  draw  a  blood  sample  as 
provided  in  this  NPRM. 

Whether  for  liabihty  reasons  or  on  the 
basis  of  the  events  leading  to  a  post- 
accident  or  reasonable  suspicion  test, 
many  employers  might  prefer  to  "stand 
down"  the  employee  pending  the 
receipt  of  dte  laboratory  result  of  the 
blooa  alcohol  test.  Is  it  necessary  for  the 
Department's  regulations  to  add^ss  this 
subject?  If  so,  what  should  the  rules 
provide? 

Section  40.73    CoUection  Procedures 
for  Blood  Alcohol  Tests 

We  think  it  will  not  be  necessary  to 
establish  extensive  new  procedures  for 
collecting  blood  samples,  ^Ven  the 
limited  circumstances  in  which  use  of 
this  method  would  be  authorized.  (The 
situation  would  probably  be  different  if 
plood  testing  were  being  propotod  for 
pre-employment  and  rai}d<Mn  testing  as 
w611.)  CoUection  of  blood  specimens  for 
forensic  purposes  such  as  law 
enforcement  is  considered  standard 
procedure  at  many  medical  facilities. 
For  these  reasons,  we  beUeve  that  we 
should  depend,  to  the  extent  possible, 
on  existing  resources  and  programs.  We 
propose  that  anyone  who  is  licensed, 
:ertified,  or  otherwise  authorized  under 
state  law  to  draw  blood  could  do  so  in 
the  State  for  purposes  of  the  DOT 
irogram.  In  most  states,  physicians, 
lurses,  phlebotomists,  and  sometimes 
Jther  medical  personnel,  have  this 
lutbority. 

It  is  our  understanding  that  states,  for 
aw  enforcement  and  other  forensic 
jurposes,  have  approved  procedures  for 
rollecting  blood  specimens  for  the 
jurpose  of  alcohol  testing.  Except  to  the 
!xtent  that  DOT  rules  specify  certain 
■equirements,  the  NPRM  would  allow  a 
)lood  specimen  to  be  collected  for 
)urposes  of  the  DOT  program  in 
iccordance  with  these  existing  state 
irocedures.  As  with  personnel 
lualifications  and  specimen  collection 
)rocedures,  <iiain  of  custody 
equirements  would  follow  state 
equirements  fw  law  enforcement  and 
)ther  forensic  blood  collections.  The 
Department  seeks  comment  on  whether 
eliance  mi  state  requirements  would 


pnMfcic*  loo  much  ccmfuskm  or 

inconsistency,  such  that  nationwide, 
uniform  DOT  procedures  would  be 
preferable.  On  the  other  hand,  would 
such  uniform  DOT  procedures  make  it 
too  difficult  to  operate  a  blood  testing 
program  for  a  relatively  small  niunber  of 
samples,  reducing  flexibility  that  this 
proposal  is  desi^aed  to  permit? 

TiiB  NPRM  would  require  20  ml  of 
blood  to  be  drawn  for  the  test.  As 
explained  in  the  preamble  to  the  final 
rule  for  part  40  {nibbshed  today,  there 
is  •  statutory  requirement  far  effecting 
split  samples  of  body  fluids  in  FAA, 
FTA.  FRA,  and  FHWA  programs.  In  this 
situation,  the  sample  would  be 
subdivided  into  two  10  ml  tubes. 
Collections  under  the  RSPA  rule,  where 
split  samples  are  not  required,  would 
require  cmly  10  ml  of  blood,  placed  in 
one  tube.  TTje  NPRM  would  require 
certain  standard-testing  materials  to  be 
used,  which  would  be  provided  by 
testing  laboratories  in  a  sealed  kit  The 
kit  would  inchide  the  Mood  tubes, 
labels,  chain  of  custody  fcnm,  blood 
extracticm  device,  and  swab.  We  seek 
comment  on  whether  it  is  advisable  to 
require  the  inclusion  of  blood  extraction 
devices.  That  is.  is  including  these 
materials  needed,  in  light  of  the 
resources  available  at  testing  sites? 
Would  including  them  give  rise  to 
concerns  about  Uteft?  We  also  seek 
comment  on  whedier  the  kit  should  also 
include  standardized  collection 
instructions.  The  employer  %vould  be 
responsible  for  ensuring  the  kit  was 
available  at  the  testing  location. 

Section  40. 75    Laboratories  for  Blood 
Alcohol  Testing 

The  regulatory  text  of  this  proposed 
section  is  a  place-holder.  One  of  the 
most  difficult  questions  facing  the 
Department  is  how  to  ensure  that 
appropriately  well-quaUfied  laboratories 
test  blood  specimens  for  alcohol.  Absent 
a  satisfactory  answer  to  this  question, 
the  viability  of  this  proposed  rule  is  in 
question. 

One  approach  the  Department  could 
take,  which  is  consistent  with  the 
approach  T)f  using  existing  resources  to 
the  extent  practicable,  is  to  rely  on  those 
laboratories — whether  state-operated  or 
private — that  amduct  forensic  blood 
alcohol  tests  for  law  enforcement  and 
other  purposes  in  each  state.  The  final 
rule  would  assume,  in  effect,  that  a 
laboratory  whose  findings  were  deemed 
sufficient  under  state  law  to  act  as  the 
basis  for  criminal  or  civil  penalties 
against  persons  in  DUI  or  similar  cases 
was  adequate  for  DOT  workplace  testing 
program  purposes.  In  order  for  this 
approach  to  work,  there  would  have  to 
be  state  or  state-approved  laboratories  m 
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a  sufficient  number  of  states  that  had 
the  willingness  and  capacity  to  accept 
and  process  "DOT"  blood  specimens. 
We  see  no  reason  why  laboratories  in 
every  state  would  necessarily  have  to 
participate.  Sines  we  expect  few  blood 
alcohol  tests,  large  numbers  of 
laboratories  would  not  be  necessary, 
and  specimens  could  be  sent  to  a 
laboratory  in  any  state  that  accepts 
commercial  business.  The  Department 
seeks  comments  oa  the  capacity  and 
suitability  of  such  laboratories. 

A  second  approach  would  be  to 
construct  a  system  based  on  the 
laboratories  certified  by  the  Department 
of  Health  and  Himian  Services  (DHHS) 
for  urine  drug  testing.  DHHS  has 
carefully  reviewed  the  overall 
proBcieiKy  and  forensic  capability  of 
these  laboratories,  and  they  are  available 
to  users  throughout  the  country.  Many 
DHHS-certified  laboratories  ciirrently 
perform  blood  akohcl  testing,  but  there 
is  no  blood  alcohol  testing  proficiency 
requirement  involved  witfi  DHHS 
certification.  Under  this  approach,  the 
Department,  in  cooperation  with  DHHS, 
could  develop  a  profidency 
requirement  for  blood  alcohol  testing. 
Such  a  requirement  could  be 
implemented  through  a  DOT-DHHS 
agreement  calling  for  DHHS  certification 
and  inspection  for  blood  alcohol  testing 
purposes. 

Tnis  approach  would  require  DOT 
and  DHHS  to  work  out  an  agreement. 
The  cost  of  the  certification  program — 
both  to  the  Department  and  to 
laboratories— is  not  yet  known,  though 
the  Department  is  working  with  DHHS 
to  develop  this  information.  The  cost  to 
the  Federal  government  of  this 
certification  program  would  have  lo  be 
recovered  from  the  laboratories  via  user 
fees.  Given  the  small  number  of  tests,  it 
is  questionable  whether  laboratories 
would  find  it  cost-effective  to  become 
certified  for  blood  alcohol  testing, 
though  there  could  be  some  pressure 
from  customers  to  process  blood  as  well 
as  urine  samples.  The  Department  seeks 
comments  on  the  advantages  and 
disadvantages  of  this  approach. 

There  are  other  possibilities.  For 
example,  the  Department  could  use 
laboratories  certified  by  private 
certifying  bodies,  though  the 
Department  has  expressly  declined  to 
do  so  in  its  drug  testing  program.  DOT 
and  DHHS  both  believe  that  the  DHHS 
approval  process  for  laboratories 
provides  a  more  thorough  and  intense 
review  of  laboratory  quality  than 
existing  private  certification  programs. 
The  Department  could  also  contract 
with  one  or  more  laboratories  to 
conduct  the  needed  tests.  It  is  likely  that 
user  fees  would  be  needed  to  fund  such 
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an  approadi.  The  Department  seeks 
comment  on  any  additional  approaches 
that  commentere  believe  have  merit. 

This  discussion  crf^  the  need  for 
laboratory  certification  is  in  the  context 
of  a  testing  program  that  does  not 
provide  for  evidentiary  proceedings  in 
which  an  individual  could  challenge 
test  results.  Existing  Coast  Guard 
alcohol  testing  regulations  provide  for 
post-accident  blood  testing  in  some 
situations.  The  validity  of  these 
proceedings  is  subject  to  evidentiary 
hearings,  has  long  been  recognized  in 
administrative  and  court  decisions,  and 
is  not  brought  into  question  by  the 
Department's  proposals  concerning 
laboratory  certification. 

Section  40. 77    Testing  of  Blood 
Specimens 

The  basic  sdieme  of  this  provision  is 
similar  to  the  process  the  laboratory 
uses  for  drug  testing.  An  aliquot  of  the 
primary  specimen  is  tested  by  gas 
chromatography  (GC)  or  enzyme  assay. 
(Because  testing  for  alcohol  is  simpler 
chemically  than  testing  for  drug 
metabolites,  mass  spectrometry  is  not 
needed.)  If  theakx>hol  concentration  is 
less  than  0.04.  the  laboratory  reports  a 
negative  test  to  the  employer.  If  the 
result  is  0.04  or  above,  then  the 
laboratory  conducts  a  GC  test  on  a 
second  aliquot  of  the  primary  ^lecimen. 
If  the  alcohol  concentration  is  less  than 
0.04.  the  laboratory  reports  a  negative 
test  to  the  employer.  If  the  result  is  0.04 
or  above,  the  laboratory  reports  the 
quantitative  (positive)  result  to  the 
ernployer. 

The  split  sample  procedure  also 
operates  in  an  analogous  way  to  the 
drug  testing  procedures^  Jf  the  employee 
requests  a  test  of  the  split  specimen 
within  72  hours  of  being  informed  of  the 
positive  result,  the  employer  tells  the 
laboratory  to  send  the  split  specimen  to 
a  second  laboratory,  which  runs  a  single 
GC  test  on  the  split  specimen.  As  under 
the  drug  testing  procedures,  the 
employee  would  have  the  opportunity 
to  present  evidence  that  he  or  she  had 
been  unable  to  make  the  request  within 
the  72-hour  time  frame.  If  the  result  is 
0.04  or  above,  the  positive  test  result 
stands.  If  the  result  is  less  than  0.04,  the 
test  result  is  invalid.  The  consequences 
of  the  test  result  would  not  be  stayed 
pending  the  test  of  the  split  specimen: 
the  employee  would  remain  barred  from 
performing  safety-sensitive  functions 
pending  the  receipt  of  the  analysis  of 
the  split  specimen,  unless  the  employee 
had  met  the  conditions  in  the  applicabld 
operating  administration  rule  for  return 
to  duty. 

Because  the  time  when  one  could  gain 
a  safety  benefit  from  removing  from 


^tfety-sensitive  functions  an  employee 
t^bg  between  0.02  and  .039  will  long 
since  have  passed,  these  pro99dura6  d» 
not  call  for  taking  any  action  *vith 
respect  to  a  test  result  in  this  range.  The 
Department  seeks  comment  on  whether 
this  approach  makes  sense  and  on 
whether  there  are  any  reasons  to  report 
such  results  to  the  employer.  TTie 
Department  also  notes  that  the  proposed 
procedure  caHs  for  two  tests  to  be 
conducted  on  the  primary  specimen 
even  if  tiiere  has  bem  a  screening  test 
on  a  preliminary  EBT.  The  reason  for 
this  requir^nent  is  to  avoid  confusion  at 
the  laboratory  by  requiring  a  standard 
procedure  in  all  cases,  even  where  one 
of  the  two  tests  is.  strictly  speaking, 
imnecessary.  The  Department  also  seeks 
comment  on  this  proposaL 

Section  40.79(b)    Invttlid  Tests 

This  paragraph  would  be  added  to  the 
existing  list  of  fatal  flaws  for  breath 
alcohol  tests.  It  would  spell  out  those 
actions  that  would  automatically  cause 
a  test  to  be  deemed  invalid.  The 
paragraph  is  intended  to  provide 
protections  for  the  accuracy  of  the 
process  equivalent  to  those  provided  for 
breath  alcohol  testing  and  urine  drug 
testing. 

We  seek  comment  on  whether  it 
should  be  a  fatal  flaw  if  an  unauthorized 
person  has  succeeded  in  drawing  a 
blood  sample  from  an  employee.  Once 
the  sample  has  been  drawn,  does  the 
lack  of  authorization  of  the  individual 
drawing  the  sample  affect  its  accuracy? 
Should  this  be  a  fatal  flaw  simply  as  a 
means  of  ensuring  that  appropriately 
qualified  people  draw  blood,  regardless 
of  the  effects  on  sample  accuracy? 

In  some  circumstances,  it  may  be 
unclear  to  the  personnel  involved  what 
state  a  test  occurs  in  (e.g..  a  post- 
accident  test  on  a  bridge  between  two 
states).  The  procedures  of  the  two  states 
may  differ.  Should  the  rule  be  modified 
to  avoid  the  invalidation  of  a  test  just 
because  the  procedures  used  turned  out 
to  pertain  to  the  wrong  state? 

Regulatory  Analyses  and  Notices 

Because  of  substantial  public  interest 
and  substantial  impacts  on  a  wide  range 
of  privatfe  and  public  sector 
organizations,  the  Department  has 
determined  that  this  proposed  rule — in 
conjunction  with  the  operating 
administrations'  alcohol  and  drug 
testing  rules  and  the  remainder  of  the 
alcohol  testing  portion  of  part  40 — is 
significant  under  Executive  Order 
12866.  OMB  has  revievred  this  NPRM 
under  that  Order.  The  NPRM  is  also 
significant  under  the  Department's 
regulatory  policies  and  procedures. 
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The  Department  has  prepared  a 
regulatory  evaluation  for  the  alcohol 
portion  of  part  40,  which  we  have 
included  in  the  docket.  The  costs  of  the 
application  of  part  40  procedures  to  the 
programs  of  the  various  operating 
administrations  are  estimated  in  each  of 
the  operating  administrations' 
regulatory  evaluations  for  their  final 
alcohol  rules  being  published  today.  At 
the  time  of  a  final  rule  based  on  this 
NPRM,  the  covered  operating 
administrations  will  supplement  their 
part  40  alcohol  testing  rule  regulatory 
evaluations  as  needed  with  respect  to 
blood  alcohol  testing. 

The  Department  expects  that  this 
proposal,  if  implemented,  will  lower 
costs  to  employers  by  providing  more 
flexibility  and  decreasing  the  number  of 
EBTs  needed.  As  noted  above,  the 
Department  estimates  that  there  would 
be  about  2500  blood  alcohol  tests 
annually,  under  all  five  affected 
operating  administration  rules.  The 
Ciepartment  expects  that  the  amount  of 
employee  time  involved  in  drawing 
blood  would  be  about  the  same  time 
involved  in  breath  testing.  We  seek 
comment  on  these  matters. 

This  NPRM,  in  conjunction  with  the 
operating  administration  drug  and 
alcohol  testing  rules,  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  impacts  are  assessed  in  the 
operating  administrations'  supplements 
to  their  alcohol  testing  rule  regulatory 
evaluations.  The  Federalism  impacts  of 
this  rule  are  either  minimal  or  required 
by  statute;  for  these  reasons,  we  have 
not  prepared  a  Federalism  assessment. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety. 
Transportation. 
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Issued  this  2Sth  day  of  January  1994,  at 
Washington,  DC 

Federico  Pena, 

Secretary  of  Transportation. 

David  R.  Hinson, 

Administrator,  Federal  Aviation 
Administration. 

Rodney  E.  Slater, 

Administrator,  Federal  Midway 
Administration. 

Jolene  M.  Molitoris, 

Administrator,  Federal  Raihoad 
Administration. 

Gordon  J.  Linton, 

Administrator,  Federal  Transit 
Administration. 

Ana  Sol  Gutierrez, 

Acting  Administrator,  Fesearch  and  Special 
Programs  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  part  40, 
as  follows: 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

1.  The  authority  for  part  40  is 
proposed  to  continue  to  read  as  follows: 

Authority:  49  U.S.C.  102.301,322;  49 
U.S.C  app.  1301nt.,  app.  1434nt.,  app.  2717^ 
app.  1618a. 

§40.3    [Amended] 

2.  In  §  40.3  of  part  40,  the  period 
following  the  end  of  the  definition  of 
"alcohol  concentration"  in  section  40.3 
is  proposed  to  be  removed,  and  the 
following  words  added:  "or  the  blood 
ilcohol  concentration  indicated  by  a 
)Iood  alcohol  test  under  this  part.  "  In 
the  definition  of  "screening  test,"  the 
words  "(or,  where  authorized,  bloqd)" 
are  proposed  to  be  added  between  the 
word  "breath  "and  the  word 

specimen." 

3.  A  new  paragraph  (d)(1)  is  proposed 
o  be  added  to  section  40.69.  to  read  as 
bllows: 

4a69    inability  to  provide  an  adequate 
imount  of  breath. 


(d)*  •  • 

(1)  The  employer  may  direct  the 
imployee  to  submit  to  a  blood  alcohol 
est  in  accordance  with  the  procedures 
>f  §  §  40.71  through  40.77;  or 
*        •        *         • 

4.  and  5.  New  sections  §§  40.71 
hrough  40.77  are  proposed  to  be  added 
0  subpart  C  of  part  40,  to  read  as 
ollows: 


S  40.71    Authorized  uses  of  blood  alcohol 
testing. 

Blood  alcohol  testing  is  authorized 
only  in  the  following  circumstances: 

(a)  When  operating  administration 
rules  require  a  post-accident  or 
reasonable  suspicion  test,  and  an  EBT  is 
not  readily  available  for  either  screening 
or  confirmation  tests,  blood  alcohol 
testing  shall  be  used  for  both  screening 
and  confirmation  test  purposes. 

(b)  When  operating  administration 
rules  require  a  post-accident  or 
reasonable  suspicion  test,  and  an  EBT  is 
readily  available  for  the  screening  test 
but  an  EBT  suitable  for  confirmation 
testing  is  not  readily  available,  blood 
alcohol  testing  shall  be  used  for 
confirmation  test  purposes. 

(c)  When  the  employee  attempts  and 
fails  to  provide  an  adequate  amount  of 
breath,  blood  alcohol  testing  may  be 
used  for  both  screening  and 
confirmation  test  purposes 

$40.73   Collection  procedures  for  Wood 
alcohol  tests. 

(a)  Personnel  who  conduct  blood 
alcohol  tests  shall  be  licensed,  certified, 
or  otherwrise  authorized  imder  state  law 
to  draw  blood  in  the  State  in  which  the 
test  takes  place. 

(b)  The  drawing  of  blood  shall  be 
conducted  using  a  blood  alcohol  test  kit 
containing  the  following  items:     ., 

(1)  Two  evacuated  gray-capped  glass 
tubes  (except  that  for  a  kit  to  be  used 
only  for  testing  under  the  Research  and 
Special  Programs  Administration 
(RSPA)  rule,  there  is  required  to  be  only 
one  such  tube); 

(2)  A  chain  of  custody  form; 

(3)  A  label  for  each  tube; 

(4)  A  sterile,  non-alcohol  swab;  and 

(5)  An  appropriate,  disposable  blood 
extraction  device. 

(c)  The  employer  shall  use  only  a 
blood  alcohol  test  kit  obtained  from  a 
laboratory  meeting  the  requirements  of 
§40.75.  Employers  shall  use  kits  in 
accordance  with  the  supplier's 
instructions,  and  shall  not  use  a  kit  after 
its  expiration  date.  Employers  shall  not 
re-use  a  blood  extraction  device. 

(d)  The  drawing  of  blood  shall  be 
conducted  in  accordance  with  forensic 
blood  alcohol  collection  procedures 
approved  in  the  State  in  which  the  test 
takes  place. 

(e)  (1)  Except  as  provided  in  this 
paragraph,  at  least  20  ml  of  venous 
blood  shall  be  drawn  and  subdivided 
into  two  equal  portions  ef  10  ml  each. 
The  collector  shall  place  each  portion  in 
a  separate  evacuated  gray-capped  tube, 
and  label  and  seal  the  tubes.  The 
collector  shall  designate  one  of  the  tubes 
as  the  primary  specimen  and  the  other 
as  the  split  specimen. 
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(2)  Blood  samples  collected  pursuant 
to  the  RSPA  akohtrf  testing  rule  ate  not 
required  to  be  subdivided  For  tests 
required  by  only  the  RSPA  alcohol 
testing  rule,  the  odlector  shall  draw  10 
ml  of  venous  Wood  and  place  it  in  an 
evacuated  gray-capf>ed  tube,  and  label 
and  seal  the  tube. 

(f)  Blood  specimens  shall  be  shipped 
to  the  laborat£»y,  together  with 
doomientation  of  the  chain  of  custody 
rneeting  forensic  standards  acceptable 
under  the  law  of  the  State  in  which  the 
test  takes  place. 

§40.75   Laboratories  for  Mood  alcoliol 
testing. 

Blood  alcohol  testing  imder  this  part 
shall  be  conducted  only  in  laboratories 
where  such  testing  is  authorized  by 
Department  of  Transportation 
regulations. 

§  40.77   Testing  of  blood  specimens. 

(a)  When  the  split  sample  method  has 
been  used,  the  laboratory  shall  retain 
the  tube  designated  as  the  split 
specimen  in  seciire  refrigerated  storage, 
with  the  seal  intact.  If  the  seal  on  the 
tube  designated  as  the  primary 
specimen  has  been  broken,  or  the 
primary  specimen  is  otherwise 
unavailable  for  testing,  the  laboratory 
shall  use  the  tube  designated  as  the  split 
specimen  in  its  place. 

(b)  The  laboratory  shall  analyze  an 
aliquot  of  the  primary  (or  sole) 
specimen  for  its  alcohol  concentration, 
using  gas  chromatography  or  an  enzyme 
assay,  at  a  cutoff  level  of  0.04.  If  the 
result  of  this  analysis  is  an  alcohol 
concentration  of  less  than  0.04,  the 
laboratory  shall  report  the  result  of  the 
test  to  the  employer  as  negative.  In  this 
case,  the  laboratory  may  discard  the 
split  specimen.  Ifxhe  alcohol 
concentration  is  0.04  or  greater,  the 
laboratory  shall  analyze  a  second 
aliquot  of  the  primary  specimen,  using 
gas  chromatography. 

(c)  If  the  result  of  the  analysis  of  the 
second  aliquot  is  an  alcohol , 
concentration  of  less  than  0.04.  the 
laboratory  shall  report  the  result  of  the 
test  to  the  employer  as  negative.  In  this 
case,  the  laboratory  may  discard  the 
split  specimen. 

(d)  IF  the  result  of  the  analysis  of  the 
second  aliquot  is  an  alcohol 
concentration  of  0.04  or  greater,  the 
laboratory  shall  report  the  quantitative 
result  to  the  employer.  In  this  case, 
where  the  split  sample  collection 
method  has  been  used,  the  laboratory 
will  retain  the  split  specimen  in  secure 


refrigerated  or  frtnen  storage,  %nth  the 
seal  intact,  tor  60  days  from  the  date  the 
laboratorv  acqfuiies  the  sample. 

(e)  (1)  At  the  time  the  employe 
informs  the  employee  that  tne 
employee's  test  result  is  0.04  or  greater, 
the  employer  shall  in&xm  the  employee 
that  the  employee  has  72  hours  in 
which  to  request  a  test  of  the  split 
specimen.  If  the  employee  requests  a 
test  of  the  split  spoamBn  within  72 
hours,  the  employer  shall  direct  the 
laboratory  to  release  the  split  ^>ecimen 
fcH*  testing. 

(2)  If  an  employee  has  not  contacted 
the  employer  within  72  hours,  as 
provided  in  paragraph  (eKl)  of  this 
section,  the  employee  may  present  to 
the  employer  iiiformation  documenting 
that  serious  illness,  injury,  inability  to 
contact  the  employer,  lack  of  actual 
notice  of  the  verified  positive  test,  or 
other  circumstances  unavoidably 
prevented  the  employee  bom  timely 
contacting  the  employer.  If  the  employer 
concludes  that  there  is  a  legitimate 
explanation  for  the  employee's  failiue  to 
contact  the  employer  within  72  hours, 
the  employer  shall  direct  that  the 
analysis  of  the  split  specimen  be 
performed. 

(3)  Pending  receipt  of  the  result  of  the 
analysis  of  the  split  specimen,  the 
employee  shall  not  perform  safety- 
sensitive  functions,  unless  the  employee 
has  met  conditions  in  the  applicable 
operating  administration  nUe  for  return 
to  safety-sensitive  functions  following  a 
test  result  of  0.04  or  greater. 

(4)  The  laboratory  shall  ship  the  split 
specimen,  with  seal  intact,  and  with 
appropriate  chain  of  oistody 
documentation,  to  a  second  laboratory 
meeting  the  requirepaents  of  §  40.75. 
The  second  laboratory  shall  analyze  the 
split  specimen  for  its  alcohol 
concentration,  using  gas 
chromatography,  at  a  cutoff  level  of 
0.04. 

(5)  If  the  result  of  the  analysis  of  the 
split  specimen  is  an  alcq^ol 
concentration  of  0.04  or  above,  the 
laboratory'  shall  report  to  the  employer 
that  the  result  of  the  test  of  the  primary 
specimen  has  been  reconfirmed. 

(6)  If  the  result  of  this  test  is  an 
alcohol  concentration  of  less  than  0.04. 
or  if  any  of  the  circumstances  set  forth 
in  §  40.79(b)(8)  occur,  the  laboratory 
shall  report  to  the  employer  that  the 
result  of  the  test  of  the  primary 
specimen  has  not  been  reconfirmed,  and 
therefore,  the  test  is  invalid. 

6.  A  new  paragraph  (b)  is  proposed  to 
be  added  to  §  40.79.  to  read  as  follows: 


140.79   Invalid 


(b)  A  blood  alcohol  test  shall  be 
invalid  under  the  following 
circumstances: 

(1)  The  person  who  draws  the  blood 
sample  from  the  empkijfee  is  not 
authorized  to  do  so  under  the  law  of  the 
State  in  which  die  sample  is  drawn; 

(2)  The  test  was  not  craiducted  in 
accordance  with  forensic  blood  alcohol 
collection  procedures  approved  in  the 
State  in  whidt  the  test  takes  place; 

(3)  The  chain  (4  custody  does  not 
meet  forensic  standards  acceptable 
under  the  law  of  the  State  in  which  the 
blood  is  drawn  or  there  is  a  break  in  the 
chain  of  custody; 

(4)  The  volume  of  the  specimen  used 
for  the  primary  Mood  alcohol  test  (i.e.. 
as  distinct  from  the  ^lit  specimen)  is 
less  than  10  ml;  exo^  that  if.  upon 
arrival  at  the  laboratory,  the  specimen 
volume  is  not  less  than  8  ml.  the 
laboratory  may  accept  the  specimen  if 
the  laboratory  can  ensure  that  sufficient 
volume  will  be  available  for  testing  and 
any  necessary  reanalyses  for  quality 
control; 

(5)  The  seal  on  both  specimens  (or  the 
only  specimen)  is  broken  or  shows 
evidence  of  tampering; 

(6)  The  test  did  not  take  place  in  a 
laboratory  meeting  the  requirements  of 
§40.75. 

(7)  The  testing  methods  prescribed  in 
§  40.77(b)  are  not  used; 

(8)  If,  after  an  employee  makes  a 
timely  request  for  a  test  of  the  split 
specimen  under  §  40.77(e) — 

(i)  The  split  specimen  is  unavailable 
for  testing: 

(ii)  There  is  insufficient  blood  to 
permit  a  valid  reconfirmation  test  to  be 
conducted; 

(iii)  The  seal  on  the  tube  containing 
the  split  specimen  has  been  broken 
prior  to  testing  at  the  second  laboratory, 
or  otherwise  shows  evidence  of 
tampering: 

(iv)  The  split  specimen  has  not  been 
retained  in  secure  and  refrigerated 
storage  prior  to  being  transmitted  to  the 
second  laborator>'; 

(v)  The  inter-laborator)'  chain  of 
custody  is  incomplete;  or 

(vi)  The  test  of  the  split  specimen  fails 
to  reconfirm  the  presence  of  alcohol  at 
a  level  of  at  least  0.04. 
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FMBral  Register 


DEPARTMENT  OF  TRANSPORTATIO  i 


National  Highway  Traffic  SafMy 
Administration 

INHTSA  DodtM  No.  94-004;  Notice  1] 

HIgtiway  Safety  Programs;  Model 
Speclflcatlona  for  Screening  Devices 
to  Measure  Alcohol  In  Bodily  Fluids 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice;  Request  for  comments, 


SUMMARY:  This  notice  proposes  Model 
Specifications  for  the  performance  anc 
testing  of  alcohol  screening  devices. 
These  devices  test  for  the  presence  of 
alcohol,  and  may  use  breath  or  other 
bodily  fluids,  such  as  saliva,  to  do  so. 
NHTSA  is  proposing  these 
specifications  to  support  State  laws  th(  t 
target  youthful  offenders  (i.e.,  "zero 
tolerance"  laws)  and  the  Department  o 
Transportation's  regulations  on  Alcoh(  1 
Misuse  Prevention,  and  in  recognition 
of  industry  efforts  to  develop  new 
technologies  (i.e.,  non-breath  devices) 
that  measure  alcohol  content  from 
bodily  fluids. 

A  Conforming  Products  List  (CPL) 
will  be  published  identifying  the 
devices  that  meet  NHTSA's  Model 
Specifications.  The  CPL  can  serve  as  a 
guide  for  those  interested  in  purchasin 
devices  that  screen  for  the  presence  of 
alcohol. 

DATES:  Comments  must  be  received  no 
later  than  April  18. 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  the  number  of 
this  notice  and  be  submitted  (preferabi;  r 
in  ten  copies)  to  the  Docket  Section, 
room  5109, 400  Seventh  Street,  SW.. 
Washington.  DC  20590  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.). 
rOfl  FURTHER  INFORMATION  CONTACT:  Ms 
Lori  A.  Miller.  Office  of  Alcohol  and 
State  Programs,  NTS-21,  NaUonal 
Highway  Traffic  Safety  Administration 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  Telephone  (202)  366-9835. 
SUPPLEMENTARY  INFORMATION:  On 
December  14. 1984  (49  FR  48854).  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  issued  a 
notice  converting  the  mandatory 
standards  for  breath  alcohol  testing 
devices  (38  FR  30459)  to  Model 
Specifications.  The  notice  indicated  th<  t 
the  agency  would  continue.to  test 
evidential  breath  testing  devices  (EBTs 
and  would  release  its  findings  by 
publishiiig  a  Conforming  Products  List 
(CPL)  to  provide  States  that  choose  not 
to  conduct,  their  own  testing  with 
adequate  information  upon  which  to 
base  their  purchasing  decisions.  These 


Model  Specifications  provided  for  EBTs 
to  be  tested  at  alcohol  concentration 
levels  of  0.000, 0.050. 0.101  and  0.151. 

Since  1984.  a  number  of  States  have 
amended  their  laws  by  lowering  the 
alcohol  level  at  which  drivers  are 
deemed  to  be  impaired  or  enacted  new 
laws  targeting  youthful  offenders, 
including  "zero  tolerance"  laws,  which 
provide  that  it  is  an  ofiiense  for  a  person 
under  the  age  of  21  to  drive  with  any 
alcohol  concentration  level  above  0.00 
(or  in  some  cases  above  0.01  or  0.02). 

On  December  15, 1992  (57  FR  59382), 
the  U.S.  Department  of  Transportation 
(DOT)  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  rules  to 
implement  the  "Omnibus 
Transportation  Employee  Testing  Act  of 
1991,"  which  requires  alcohol  testing 
programs  in  the  aviation,  motor  carrier, 
rail,  and  mass  transit  industries,  in  the 
interest  of  public  safety.  The  Research 
and  Special  Programs  Administration 
(RSPA)  proposed  similar  regulations  for 
the  pipeline  industry.  In  general,  the 
NPRM  proposed  to  prohibit  covered 
employees  from  performing  safety- 
sensitive  functions  when  test  results 
indicate  alcohol  concentration  levels  of 
0.04  or  greater.  The  NPRM  proposed  to 
apply  slightly  different  consequences  to 
employees  having  alcohol  concentration 
levels  of  0.02  or  greater  but  less  than 
0.04. 

To  determine  alcohol  concentration, 
the  NPRM  proposed  to  use  breath  as 
measured  by  only  those  EBTs  listed  on 
NHTSA's  CPL  which  are  capable  of 
providing  a  printed  result,  sequentially 
nimibering  the  tests  conducted,  and 
distinguishing  alcohol  bom  acetone  at 
the  0.02  BAC  level. 

DOT  received  comments  in  response 
to  this  rulemaking  action  recommending 
that  if  NHTSA's  Model  Specifications 
are  to  be  used  for  the  transportation 
workplace  alcohol  testing  programs,  the 
Model  Specifications  should  be 
consistent  with  the  requirements  of  the 
rules.  They  suggested,  for  example,  that 
the  Model  Specifications  which  test 
devices  at  0.000,  0.050,  0.101  and  0.151 
BAC  should  be  amended  to  test  devices 
at  the  0.020  and  0.040  BAC  levels. 

In  Ught  of  the  trend  in  the  States 
toward  lowering  alcohol  levels  and  to 
address  the  comments  received  in 
response  to  DOT's  NPRM,  NHTSA 
amended  its  Model  Specifications  for 
EBTs  on  September  17. 1993  (58  FR 
48705).  by  changing  the  alcohol 
concentration  levels  at  which 
instruments  are  evaluated.  The 
amended  Mode]  S{>eci^ations  provide 
for  devices  to  be  tested  at  0.000,  0.020. 
0.040,  q.080  and  0.160  BAC.  tests  for 
the  presence  of  acetone  yvere  also  added 
in  the  revised  Model  Specifications.  In 


addition,  the  agency  tested  EBTs  against 
the  new  Model  Specifications  and 
updated  the  CPL. 

On  October  15, 1993.  Enzymatics. 
Inc..  submitted  a  petition  for 
reconsideration  to  NHTSA  regarding  the 
Notice  published  on  SeptemlMr  17, 
1993.  Tlie  petitioner,  a  manufiacturer  of 
a  sahva  alcohol  test,  argued  that  NHTSA 
should  establish  a  procedure  for  the 
inclusion  on  the  CPL  of  devices  other 
than  breath  alcohol  devices.  More 
spedficaUy,  the  petitioner  objected  to 
the  "exclusive  reliance  on  EBTs"  in 
DOT'S  proposed  rules. 

In  a  final  rule  published  elsewhere  in 
today's  Federal  Register,  DOT  amends 
its  procedures  for  conducting  urine  drug 
testing  and  adds  procedures  for 
conducting  alcohol  testing  in 
transportation  workplaces  (49  CFR  Part 
40).  This  final  rule  differs  from  the 
NPRM  in  a  nimiber  of  key  respects.  The 
final  rule  does  require  the  use  of  breath 
testing  devices  listed  on  the  CPL  for 
EBTs.  However,  the  final  rule  permits 
the  use  of  portable  EBTs  that  are  on 
NHTSA's  CPL  as  screening  tests, 
provided  confirmation  tests  are 
conducted  using  EBTs  that  are  capable 
of  providing  a  printed  result, 
sequentially  numbering  the  tests 
conducted  and  distinguishing  alcohol 
from  acetone  at  the  0.02  BAC  level.  In 
addition,  the  final  rule  indicates  that 
NHTSA  is  publishing  a  separate  notice 
in  today's  Federal  Register  proposing  to 
adopt  Model  Specifications  and  a  CPL 
that  would  permit  additional  alcohol 
testing  devices  to  be  used  for  screening 
purposes. 

This  Federal  Register  notice  is  the 
one  to  which  the  final  rule  refers.  It 
proposes  to  establish  Model 
Specifications  for  alcohol  screening 
devices,  which  differ  from  the  Model 
Specifications  for  Evidential  Breath 
Testing  devices  in  a  niunber  of 
important  respects.  These  proposed 
Model  Specifications  are  designed  to 
test  whether  devices  are  suitable  for 
screening,  not  evidential,  purposes.  In 
addition,  they  are  designed  to  test  the 
performance  of  devices  that  may  use 
bodily  fluids  other  than  breath  (such  as 
saliva)  to  determine  the  presence  of 
alcohol. 

Under  these  proposed  Model 
Specifications,  an  alcohol  screening 
device  is  defined  as  a  device  that  is  used 
to  detect  the  presence  of  0.020  or  more 
BAC.  The  Model  Specifications  propose 
that  the  test  result  may  be  indicated  by 
numerical  read-out  or  by  other  means, 
such  as  by  the  use  of  lights  or  color 
changes. 

The  Mode)  Specifications  propose 
that  the  device  may  measure  any  bodily 
fluid,  but  the  output  must  be  in  blood 
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alcohol  concentration  (BAC)  units. 
Further,  the  relationship  between  the 
bodily  fluid  being  measured  and  BAC 
must  be  properly  estabUshed  so  that  a 
means  for  evaluating  the  device  can  be 
devised.  The  relationship  between 
breath  aloc^ot  concentration  (Br AC)  and 
blood  alcohol  concentration  (BAC)  is 
well  established,  and  several  studies 
have  been  puUished  establishing  a 
relationship  between  BAC  and  saliva 
alcohol  concentration  ■.  Accordingly, 
the  proposed  Model  Specifications 
specifically  provide  that  blood,  breath 
or  saliva  may  be  used.- 

In  addition,  these  Model 
Specifications  identify  the  proposed 
conversicm  fectws  for  devices  that  use 
these  bodily  fluids.  The  conversion 
factors  between  blood  and  breath  are 
commonly  accepted.  Based  on  the 
available  literature.  NHTSA  believes  it 
is  appropriate  to  use  a  one-to-one 
conversion  factor  between  blood  and 
saliva,  and  has  included  this  factor  in 
these  proposed  Model  Specifications. 
We  request  comments  on  the  proposed 
use  of  this  conversion  factor. 

NHTSA  proposes  that  if  a 
manufacturer  intends  to  use  any  bodily 
fluid  other  than  blood,  breath,  or  saliva 
to  determine  the  presence  of  alcohol, 
the  relationship  between  that  fluid's 
alcohol  concentration  and  blood  alcohol 
concentration  must  be  established 
according  to  scientifically  acceptable 
standards. 

Under  these  proposed  Model 
Specifications,  alcohol  screening 
devices  would  be  tested  at  0.008  and 
0.032  BAC  under  normal  laboratory 
conditions  to  determine  their  precision 
and  accuracy  at  detecting  the  presence 
of  0.020  or  more  BAC  (Test  1),  and  at 
0.000  BAC  to  determine  the 
performance  of  these  devices  when 
providing  blank  readings  (Test  2).  The 
.008  and  .032  BAC  levels  were  selected 
based  on  criteria  for  precision  and 
accuracy  that  are  equivalent  to  those 
used  for  EBTs.  They  require  that  devices 
perform  at  a  level  of  accuracy  within 
±0.005  of  0.020  BAC  (thereby 
establishing  target  values  within  0.015 
and  0.025  BAC),  and  a  level  of  precision 


•  Jones,  A.W.,  "Distribution  of  etbanol  between 
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1979b,  25(S),  1394-1  sea. 

Jones.  A.W.,  "Quantitative  relationships  among 
ethanol  concentrations  io  blood,  breath,  saliva  anid 
urine  during  ethanol  metabolism  in  man."  In 
Goldberg.  U  (fed.)  AJoohol  Drugs  and  TtafBc  Safety. 
VoL  a  ProcMdli«s.  ath  imanMtional  Coofsraooe 
on  Alcohol  Drugs  and  TVafBc  Safaty,  Juaa  lS-10. 
isao,  Stockholm.  Swadwi:  Almqvist  a  Wikaall 
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which  yields  a  standard  deviation  not 
greater  than  0.0042.  To  achieve  a 
confidence  rate  of  95%  in  the  results  of 
these  20  tests,  we  propose  to  establish 
measurement  points  at  1.73  standard 
deviations  (or  0.007  BAC)  below  and 
above  the  lower  and  upper  values, 
respectively  (i.e..  0.015  -  0.007  s  0.008 
BAC  and  0.025  *  0.007  «  0.032  BAC). 

NHTSA  proposes  to  use  a  Breath 
Alct^ol  Sample  Simulator  (BASS),  non- 
alcoholic human  breath,  and  a 
calibrating  unit  to  test  breath  devices. 
The  agency  proposes  to  use  preparations 
of  bodily  fludds  or  scientifically 
atxeptable  substitutes  for  non-breath 
devices.  For  example,  the  agency 
proposes  to  use  aqueous  alcohol  test 
solutions  equivalent  to  blood  or  saliva 
on  a  one-to-one  basis  to  test  saliva 
devices. 

The  agency  proposes  to  conduct  40 
trials  under  Test  1  (20  at  .008  BAC  and 
20  at  .032  BAC)  and  20  trials  irnder  Test 
2  (at  .000  BAC).  For  reusable  devices, 
these  60  trials  would  be  conducted 
using  a  single  unit.  For  disposable 
devic»s.  these  60  trials  would  be 
conducted  using  60  separate  units. 

Some  alcohol  screeiung  devices 
indicate  the  presents  of  aldohol  in  a 
manner  that  is  unambiguous  and 
requires  no  interpretation,  such  as  by 
the  use  of  a  light  or  numerical  reading. 
For  these  devices.  NHTSA  proposes  mat 
Tests  1  and  2  (at  .008.  .032  and  .000 
BAC)  would  be  performed  by  an 
investigator  at  the  DOT  Volpe  National 
Transportation  Systems  Center 
(VNTSQ.  To  conform  witii  the  Model 
Specific:ations.  the  device  must  perform 
vsrith  no  positive  results  at  .000  BAC,  not 
more  than  one  positive  result  at  .008 
BAC  and  not  more  than  one  non- 
positive  result  at  .032  BAC  If  the  device 
is  capable  of  providing  a  reading  of 
greater  than  0.000  BAC  and  less  than 
0.020  BAC,  the  device  must  perform 
with  not  more  than  one  such  result  at 
.000  BAC. 

Other  devices  indicate  the  presence  of 
alcohol  in  a  manner  \hA  requires 
interpretation  and  may  involve  some 
ambiguity,  such  as  by  the  use  of  color 
changes.  For  these  devices.  NHTSA 
proposes  that  Tests  1  and  2  (at  .008.  .032 
and  .000  BAC)  would  be  performed  by 
ten  individuals  who  have  no  knowledge 
of  test  B ACs  and  qualify  as  test 
interpreters.  VNTSC  would  select  these 
individuals  using  manufacturer's 
restrictions,  if  any.  These  individuals 
would  be  asked  to  read  the 
manufacturer's  instructions  for  the 
interpretation  of  the  device's  read-out, 
and  inteipret  the  test  results 
independently.  To  conform  with  the 
Model  Spedfications,  the  device  most 
perform,  with  eadi  intnpreter,  with  no 


positive  results  at  .000  BAG,  not  mote 
than  one  positive  result  at  .008  BAC  and 
not  more  than  one  non-positive  result  at 
.032  BAC  If  die  device  is  capable  of 
providing  ■  reading  of  greater  than  0.000 
BAC  arid  less  than  0.020  BAC  the 
device  must  perform,  with  each 
interpreter,  with  not  more  than  one  such 
result  at  .000  BAC 

Through  the  independent 
interpretation  of  ten  individuals,    . 
NHTSA  believes  the  Model 
Si>ecifications  would  ensure  that  the 
results  of  tested  devices  are  visible  and 
will  remain  so  fw  a  reasonable  period 
of  time  (the  tests  require  approximately 
two  hours  to  run),  and  are  likely  to  be 
interpreted  in  a  consistent  manner. 
NHTSA  requests  comments  on  this 
aspect  of  the  proposed  Model 
Specifications. 

To  NHTSA's  knowledge,  no  reusable 
devices  use  interpretive  readings. 
Typically,  these  readings  are  produced 
using  a  diemical  reaction,  which  results 
in  a  color  change,  a  method  which  lends 
itself  more  readily  to  a  single  use 
device.  For  this  reason,  the  agency 
believes  it  is  imlikely  that 
manufacturers  would  begin  to  use  such 
interpretive  readings  in  reusable 
devices.  Accordingly,  NHTSA  has  not 
proposed  a  methodology  for  testing 
reusable  interpretive  devices.  We 
request  comments  on  this  aspect  of  the 
agency's  proposal. 

For  disposable  devices  that  use 
interpretive  readings,  the  Model 
Specifications  propose  to  combine  Tests 
1  and  2.  and  number  the  units  and 
expose  them  to  the  three  BAC  levels 
using  a  methodology  that  would  not 
reveal  to  the  person  interpreting  the  test 
the  dosage  received  by  any  particular 
unit.  NHTSA  requests  comments  on  this 
proposed  methodology. 

Ekevices  would  also  oe  tested  to 
determine  whether  acetone  or.  in  the 
case  of  breath  or  saliva  devices,  cigarette 
smoke  affects  the  functioning  of  the 
instruments.  NHTSA  requests 
comments  on  whether  devices  should 
be  tested  for  interference  from  other 
substances.  In  addition,  high  (40*C)  and 
low  (10*C)  ambient  temperature  and 
vibration  tests  would  be  conducted  for 
these  devices  to  determine  their  ability 
to  fimction  under  a  range  of 
envirdhmental  conditions.  NHTSA 
proposes  that  these  tests  (3.1.  3.2, 4.1, 
4.2  and  5)  would  be  performed  by  an 
investigator  at  VNTSC  Five  trials  would 
be  conducted  at  .000  BAC  imder  Test 
3.2.  Forty  trials  (including  20  at  .008 
and  20  and  .032  BAC)  would  be 
conducted  under  eadi  of  these  other 
tests. 

To  conform  with  the  Model 
Specifications;  the  device  must  perform 
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with  no  positive  results  at  each  test 
peribnned  at  .000  BAG,  not  more  than 
one  positive  result  at  each  test 
performed  at  .008  BAG  and  not  more 
than  one  non-positive  result  at  each  test 
performed  at  .032  BAC  If  the  deAace  is 
capable  of  providing  a  reading  of  greater 
than  0.000  BAC  and  less  than  a020 
BAC,  the  device  must  perform  with  not 
more  than  one  such  result  at  .000  BAC 
When  devices  such  as  these  are  used 
for  medical  purposes,  the  manufacturers 
of  the  devices  are  required  to  obtain 
marketing  clearance  from  the  Food  and 
Drug  Administration  (FDA),  in 
accordance  with  FDA  regulations  that 
address  issues  such  as  quality  assurance 
in  manufacturing,  shelf-life  and 
labeling.  Currently.  FDA  does  not  assert 
jurisdiction  (provide  marketing 
clearance)  for  alcohol  screening  devices 
used  for  law  enforcement  purposes  and 
workplace  testing. 

However,  because  of  the  natiue  of 
alcohol  screening  devices  and  the 
conditions  under  which  they  are  to  be 
used,  NHTSA  believes  it  is  important 
for  manufacturers  of  these  devices  to 
conform  with  certain  retpiirements, 
imposed  by  FDA  on  devices  used  Car 
medical  purposes,  prior  to  the  inclusion 
of  the  devices  on  NHTSA's  CPL. 

Accordingly.  NHTSA  proposes  to 
require  that  each  device  submitted  for 
testing  under  the  Model  Specifications 
must  be  accompanied  by  a  self- 
certification  from  the  manuiJacturer, 
certifying  that  it  meets  the  requirements 
contained  in  FDA's  Good  Manufacturing 
Practices  regiilations  for  devices  used 
for  ihedical  purposes  (21  CFRPart  820), 
and  that  the  device's  label  meets  the 
requirements  contained  in  FDA's 
Labeling  regulations  for  devices  used  for 
medical  purposes  (21  CFR  Part  809.10), 
even  if  the  devices  are  not  to  be  used  for 
medical  purposes.  By  requiring  a  self- 
certification,  NHTSA  is  not  requiring 
that  manufacturers  obtain  FDA 
meriting  clearance,  but  simply  that 
they  li^lf-certify  that  they  believe  that 
they  have  met  the  above-referenced 
requirements.  (For  technical  assistance 
or  a  copy  of  the  Device  Good 
Manufacturing  Practices  Manual  for 
Medical  Devices,  manufacturers  should 
contact  FDA's  Division  of  Small 
Manufacturers  by  calling  toll  free  at  1- 
800-638-2041.) 

This  notice  includes,  as  an  Appendix, 
a  proposed  set  of  Labeling  Instructions 
for  Alcohol  Screening  Devices  that  has 
been  prepared  in  ccmsultation  with  FDA 
to  assist  manufacturers  of  alcohol 
screening  devices  in  developing  a  label 
that  conforms  to  21  CFR  Part  809.10. 
The  template  addresses  issues  such  as 
restrictions  that  may  apply  to  operators 
of  the  device  and  conditions  under 


which  the  device  should  or  should  not 
)e  operated. 

These  Model  Specifications  are  not 
regulations.  Organizations  and  agencies 
aay  adopt  these  Model  Specifications 
md  rely  on  NHTSA's  test  results  or  may 
:onduct  their  own  tests  according  to 
heir  own  procedures  and 
specifications.  It  should  be  noted, 
lowever,  that  transportation  employers 
»vered  by  49  CFR  Part  40,  Procedures 
or  Transportation  Workplace  Drug  and 
Mcohol  Testing  Programs,  ara  required 

0  use  only  alcohol  testing  devices  that 
neet  the  criteria  established  by  that 
egulation.  See  DOT's  final  rule 
>ubhshed  elsewhere  in  today's  Federal 
lenster. 

Once  the  Model  Specifications  for 
Ucohol  Screening  Devices  are  finalized 

( md  a  GPL  of  conforming  devices  is 
)ublished,  DOT  will  issue  procedural 
tiles  for  using  approved  alcohol 

!  creening  devices  in  transportation 
vorkplaces,  including  provisions  for 
low  and  where  such  devices  could  be 

1  ised  and  the  steps  that  must  be  ^kfn 

1  0  collect  bodily  fluids. 

1  'rocednres 

1  NHTSA  proposes  that  testing  of 

;  roducts  submitted  by  manufacturers  to 
1  lese  Model  Specifications  would  be 
(  onducted  by  the  DOT  Volpe  National 
'  "ransportation  Systems  Center 
(  WTSO.  DTS  75,  Kendall  Square. 
( imbridge,  MA  02142.  Testa  would  be 
( onducted  semiannually,  or  as 
I  ecessary.  Manufacturers  would  be 
1  jquired  to  apply  to  NHTSA  for  a  test 
<  ate  by  writing  to  the  Office  of  Alcohol 
a  id  State  Programs  (OASP),  NTS-21, 
I  HTSA.  400  Seventh  Street.  SW., 
\  Washington.  DC  20590.  Normally,  at 
1  sast  30  days  would  be  required  firem 
t  le  date  of  notification  nntij  the  test 
c  3uld  be  scheduled. 

One  week  prior  to  the  scheduled 
li  liUation  of  the  test  program,  a 
r  lanufacturer  would  be  required  to 
c  eUver  its  devices  to  VNTSC  If  the 
c  evices  are  disposable,  the 
r  lanufacturer  would  be  required  to 
c  Bliver  300  such  devices;  if  the  devices 
a  e  reusable,  the  manufacturer  would  be 
r  quired  to  submit  only  a  single  device. 
1  a  manufacturer  wrishes  to  submit  a 
d  iiplicate,  backup  instrument,  however, 
it  may  do  so.  The  manufacturer  vvould 
b  I  respcHisible  for  ensuring  that  the 
d  jvices  operate  properly  and  are 
p  ickaged  correctly.  The  manufacturer 
w  ould  also  be  required  to  dehver  the 
o  >6rator's  manual  (or  instructions)  and 
tl  e  maintenance  maniial  (if  any) 
si  ipplied  with  the  purchase  of  the 
di  tvice.  as  well  as  specifications  and 
d  awings  which  fully  describe  these 
d  ivices.  Proprietary  information  would 


be  respected.  (See  49  CFR  Part  512» 
regarding  the  procedure  by  which 
NHTSA  will  consider  claims  of 
confidentiahty.) 

In  addition,  the  manutacturer  would 
be  required  to  submit  a  sielf-cdiiification, 
certifying  that  the  manufacturer  meets 
the  requirements  in  FDA's  Good 
Manufacturing  Practices  regulations  for 
devices  used  for  medical  purposes  (21 
CFR  Part  820),  and  that  the  device's 
label  meets  the  requirements  in  FDA's 
Labeling  regulations  for  devices  used  for 
medical  purposes  (21  CFR  809.10}  even 
if  the  devices  are  not  to  be  used  for 
medical  purposes.  See  Appendix  to  this 
notice. 

NHTSA  proposes  that  the 
manufacturer  would  have  the  right  to 
check  its  devices  between  the  time  of 
their  arrival  at  VNTSC  and  the  start  of 
the  tests,,  but  wtnild  have  no  access  to 
the  devices  difring  the  tests.  Any 
malfunction  of  a  device  vt^iich  resuhs  In 
failure  to  complete  any  of  the  tests 
satisfactorily  vrauld  result  in  a 
determioatioB  that  the  device  does  not 
conform  to  the  Model  Specifications.  If 
a  device  is  found  not  to  confmrn,  it  may 
be  resubmitted  for  the  next  testing  series 
after  appropriate  cwrections  have  been 
made. 

Following  puUication  of  this  notice 
and  the  publie  comment  period,  NHTSA 
plans  to  pubKsh  a  second  notice  in  the 
Federal  Register  containing  the  final 
Model  Specifications.  After  the  second 
notice  is  published,  NHTSA  plans  to 
begin  testing  of  alcohol  screening 
devices  to  determine  whether  they 
comply  with  the  performance  criteria 
included  In  the  Model  Specifications. 

A  Conforming  Products  List  (CPL) 
will  be  pubhshed  and  updated 
periodically.  It  will  include  a  list  of 
alcohol  screening  devices  that  were 
submitted  with  the  proper  certifications 
and  found  to  meet  or  exceed  the 
proposed  Model  Specifications. 

NHTSA  proposes  to  modify  and 
improve  these  Model  Specifications  as 
new  data  and  test  procedures  become 
available  and  to  alter  the  test 
procedures,  if  necessary,  to  meet  unique 
design  features  of  a  specific  device.  For 
each  such  modification,  NHTSA  would 
provide  notification  in  the  Federal 
Register  and  would  retest  devices  when 
necessary. 

OASP  would  be  the  point  of  contact 
for  information  about  acceptance  testing 
and  field  performance  of  devices. 
NHTSA  requests  that  users  of  these 
devices  provide  both  acceptance  and 
field  performance  data  to  OASP  when 
such  data  are  available.  Informati<Hi 
from  users  would  help  NHTSA  monitor 
whether  alcohol  screening  devices  are 
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performing  aooMdlng  to  the  NHTSA 
Model  Specifications. 

If  infoimatiaii  gathMod  indicates  that 
a  device  oo  the  CPL  is  not  performing 
in  aocordanoe  with  the  Model 
SpedficatioDs.  NHTSA  would  direct 
VNTSC  to  conduct  a  special 
investigatloD,  An  investigation  may 
include  visits  to  users  and  additional 
tests  of  the  device  obtained  from  the 
open  market  If  the  investigation 
indicates  that  the  devices  actually  sold 
on  the  market  are  not  meeting  the  Model 
SpecificatioDS,  the  manufactiuer  would 
be  notified  that  the  device  may  be 
removed  from  the  list.  In  this  event,  the 
manufacturer  would  have  30  days  from 
the  date  of  notification  to  reply.  Based 
on  the  VNTSC  investigation  and  any 
data  provided  by  the  manufacturer. 
NHTSA  would  decide  whether  the 
device  should  remain  on  the  Ust.  If  the 
device  is  removed  from  the  Ust.  the 
manufacturer  would  be  permitted  to 
resubmit  an  improved  device  to  VNTSC 
for  testing  udien  it  believes  the  problems 
causing  its  failure  have  been  resolved. 
Upon  resubmission,  the  manufacturer 
would  be  required  to  submit  a  statement 
describing  what  has  been  done  to 
overcome  the  problems  which  led  to 
failure  of  the  device. 

If  information  gathered  indicates  that 
the  manufacturer  of  a  device  on  the  CPL 
does  not  comply  with  the  requirements 
in  FDA's  Good  Manufacturing  Practices 
regulations  for  devices  used  for  medical 
purposes  or  that  the  device's  label  does 
not  comply  with  the  requirements  in 
FDA's  Labeling  regulations  for  devices 
used  for  medical  purposes.  NHTSA 
would  investigate  the  matter  in 
consultation  with  FDA  and  would 
notify  the  manufacturer  that  the  device 
may  be  removed  from  the  list.  The 
manufacturer  would  have  30  days  from 
the  date  of  notification  to  reply.  Based 
on  any  data  provided  by  the 
manufacturer  and  investigative  findings, 
NHTSA  would  decide  whether  the 
device  should  remain  on  the  list.  If  the 
device  is  removed  from  the  list,  the 
manufacturer  would  be  permitted  to 
resubmit  a  self-certification,  certifying 
that  the  manufacturer  complies  with 
these  FDA  requirements  when  it 
believes  the  problems  causing  its  non- 
compliance have  been  resolved.  Upon 
resubmission,  the  manufacturer  would 
be  required  to  submit  a  statement 
describing  what  has  been  done  to 
overcome  the  problems  which  led  to 
non-compliance. 

Comments 

Interested  persons  are  invited  to 
comment  on  this  proposal.  Comments 
are  sought  on  the  proposed  conversion 
factors  included  in  these  proposed 


Model  Spedficatioos.  partieufarfy  for 
saliva,  and  what  may  constitute 
accept^le  criteria  for  bodily  fluids 
other  than  saliva,  blood  ana  breath. 

Related  issues  regarding  screeners 
that  are  of  interest  include  the  potential 
of  interfering  substances  (i.e.  nicotine 
and  acetoD^  to  afEsct  results,  and 
w^Mther  the  Model  Specifications 
should  test  for  addltianal  potentially 
interfering  substances. 

NHTSA  also  requests  comments, 
pardcularfy  from  manufacturers  or  users 
(and  potential  users)  of  these  devices, 
regarding  problems  that  have  occurred 
or  could  arise  due  to  insufficient 
labeling  or  manufacturing  practices. 
Commentors  should  identify  issues  they 
believe  need  to  be  addressed  by 
NHTSA's  notice  regarding 
manufacturing  pradioes  and  labeling 
requirements,  and  indicate  whether  they 
beUeve  FDA  regulations  are  most 
appropriate  to  address  these  issues. 
Alternatively,  if  commentors  beUeve 
there  is  not  a  need  to  apply 
manufacturing  practices  and  labeling 
requirements  to  alcohol  screening 
devices  when  used  for  law  enforcement 
and  %vorkplace  testing  purposes,  they 
should  suhmit  comments  to  this  effect 
and  include  the  reasons  for  their  belief. 

It  is  requested  but  not  required  that  10 
copies  be  submitted.  Comments  must 
not  exceed  15  pages  in  length  (49  CFR 
553.221).  Necessary  attachments  may  be 
appended  to  those  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commentors  to  detail  their  primary 
arguments  in  a  concise  fashion. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  v^U  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address,  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  Model 
Specifications  may  be  published  at  any 
time  after  that  date,  and  any  comments 
received  after  the  closmg  date  and  too 
late  for  consideration  with  regard  to  the 
action  will  be  treated  as  suggestions  for 
future  re\isions  to  the  specifications. 
NHTSA  will  continue  to  file  relevant 
material  in  the  docket  after  the  closing 
date  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  who  desire  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 


This  action  has  been  analyzed  in 
accordance  %vith  the  principles  and 
criteria  contained  in  Executi^  Order 
12812  axxi  tt  has  been  determined  that 
it  has  no  federalism  implication  that 
warrants  the  preparation  of  a  fedoalism 
assessment 

In  aocordanoe  with  the  foregoiitg,  the 
prraosed  Model  Specifications  tot 
performance  testing  of  alcohol  screening 
devices  are  set  forth  below. 

AadMritjr:  23  U.SX1 402;  delegaUooB  of 
authority  at  49 CFR  l.SO  and  501. 
Michael  B.  Brownlee, 

Associate  Administrator  for  Traffic  Safety 
Propams. 

Model  Specifications  for  Alcohol 
Screenirig  Devices 

1.  Purpose  and  Scope 

These  specifications  establish 
performance  criteria  and  methods  for 
testing  of  akx^ol  screening  devices. 
Alcohol  Bcreeidng  devices  use  bodily 
fluids  to  detect  the  presence  of  0.020  or 
more  BAC  with  sufficient  accuracy  for 
screening  purposes.  These 
specifications  are  intended  primarily  for 
use  in  the  conformance  testing  of 
alcohol  screening  devices. 

2.  Classification 

2.1  Disposable  Alcohol  Screening 
Devices 

Alcohol  screening  devices  designed 
for  a  single  use. 

2.2  Reusable  Alcohol  Screening 
Devices 

Alcohol  screening  devices  designed  to 
be  reused. 

3.  Definitions. 

3.1  Alcohol 

The  intoxicating  agent  in  beverage 
alcohol,  ethyl  alcohol  or  other  low 
molecular  weight  alcohols  including 
methyl  or  isopropyl  alcohol. 

3.2  Alcohol  Screening  Device 

A  device  that  is  used  to  detect  the 
presence  of  0.020  or  more  BAC.  The 
device  may  measure  any  bodily  fluid  for 
this  purpose,  but  shall  provide  output  in 
BAC  units.  Test  results  may  be 
indicated  by  numerical  read-out  or  by 
other  means,  such  as  by  the  use  of  lights 
or  colo^changes. 

3.3  Blood  alcohol  concentration  (BAG) 
Grams  alcohol  per  100  milliliters  of 

blood  or  grams  alcohol  per  210  liters  of 
breath  in  accordance  with  the  Uniform 
Vehicle  Code,  Section  ll-903(a)(5) ' 
(BrAC  is  often  used  to  indicate  that  the 


'Available  from  the  National  Committee  on 
TrafTic  Lawt  and  Ordinanoet.  405  Church  Street, 
Evanston  IL  60201. 


737t 


yoi.  5gt  Ng  31  /  Tuesday.  February  15.  19M  /  Notices 


measurenieDt  is  a  brmtb  ineasuiemeBth 
or  grains  alcohol  per  100  milliliters  of 
saliva. 

3.4  CaKbradngUiit 

A  device  that  produces  u>  alecA(rf-b>- 
air  tost  santf^  «  kzKnvn  amceatration 
that  meets  ^  NHTSA  Model 
Specifications  for  CaHbr^ng  Uiits  (49 
FR  48865). 

3.5  Breath  Alcohol  Sample  Simulator 
(BASS) 

A  device  that  provi<les  an  alcohol-ln- 
air  test  sample  widi  known  and 
adj\i8tab)e  akohot  concentratioD  profile, 
flow  rate,  and  air  composition  at  34* 
centigrade.  (See  NBS  Specia) 
Publication  480-41.  faif  1981  >  lis  a 
description  of  a  BASS  unit  smtaUe  for 
use  in  the  required  testing.) 

3.6  Bodily  Fluid 

Any  bodily  fluid  capable  of  being 
used  to  estimate  alcohol  coocentratioa. 
provided  the  relationship  between  such 
bodilv  fluid  and  BAC  has  been 
established  according  to  scientificaUy 
acceptable  standards.  Such  fluids 
include  but  are  not  limited  to  blood, 
exhaled  deep  lung  breath  and  saliva. 

3.7  Scientifically  Acceptable 
Substitutes 

Fluids  that  have  been  scientificaUy 
accepted  as  equivalent  to  bodily  fiuida 
for  testing  purposes,  such  as  aqueous 
alcohol  test  solutions  on  a  one-to-one 
basis  for  blood  or  sahva. 

4.  Test  Msdiods  and  Requirements 

Testing  will  be  perfamed  according 
to  the  instructioDS  which  nmmally 
accomi>any  the  submitted  device  and 
under  the  conditions  specified  in  the 
tests  below. 

4.1  Test  1.  Precision  and  Accuracy. 
Perform  40  trials  imder  normal   . 

laboratory  conditions,  including  20 
trials  at  0.008  BAC  and  20  trials  at  0.032 
BAC  Use  the  BASS  device  for  breath 
devices  and  preparations  of  bodily 
fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

For  disposable  akohol  screening 
devices  that  indicate  the  presence  of 
alcohol  in  a  manner  that  requires 
interpretation,  combine  Tests  1  and  2,  in 
accordance  with  4.3  below. 

For  alcohol  screening  devices  that 
indicate  the  presence  of  alcohol  in  a 
manner  that  does  not  require 
jnterpretation.  perform  the  test  using  a 
VNTSC  investigator.  To  conform  at 
0.008  BAC,  not  more  than  one  positive 
result.  To  conform  at  0.032  BAC,  not 
more  than  one  non-positive  result. 

4.2  Test  2.  Blank  Reading. 


'  Available  from  Sup«rinte»»d«of  of  I>)ciun«>l», 
U.S.  CovanuTwnt  Printing  Offlca.  Washirgtoa.  D.C 
20402. 


Perform  20  trials  uBder  noriBal 
laboratoiy  ccn^tiana  at  aooo  BAC  Va» 
non-alot^oUc  hisnaB  hreaAt  tat  breath 
devices  and  pr^iarationa  of  non- 
alcoholic bodily  fiuida  or  sdoitificaDy 
acceptable  sub^itutea  for  mm-braadk 
devicea. 

For  dispos^tla  alcohol  scroaning 
devices  &at  indicate  the  presence  of 
alcohol  is  a  manner  ttiat  raqulraa 
interpretation,  combine  Tests  1  and  2,  tn 
accordttica  with  4.3  below. 

For  alcohol  «•»— "t»«g  devices  that 
indicia  te  presence  of  alcohol  in  a 
manner  diat  does  not  require 
interpretatioo.  perform  die  test  using  a 
VNTSC  Investigator.  To  conform,  no 
positive  results.  If  the  device  is  cap^»le 
of  providing  a  reading  of  greater  than 
0.000  BAC  and  less  than  0.020  BAC.  not 
more  than  one  such  result 

4.3  K4eChodologyii»Conrf>ining  Tests 
1  and  2  for  Disposable  Interpretive 
Devices. 

Perfom  the  test  using  ten  individuab 
who  qualify  as  test  intwpreters 
(accoriding  to  the  manufiactuier's 
restrictiiBis,  if  any)  and  who  have  no 
knowledge  of  test  BACa.  Ask  ea<^ 
individual  to  read  the  manufocturer's 
instructions  fcH*  interpretatiaa  of  tiw 
device's  read-out 

Label  sijtty  devices  fitnn  1  to  60  and 
randomly  separate  them  into-  three 
groups  of  twenty.  Record  the  numbers 
in  each  group.  Use  two  of  the  groups  of 
devices  for  Test  1  and  the  remaining 
group  for  Test  2.  Dose  each  group  at  the 
BAC  levels  specified  in  Tests  1  and  2. 
Order  the  sixty  devices  into  a  single  set 
from  1  to  60  and  ask  each  individual  to 
independently  interpret  the  results  (A 
these  trials. 

Ask  each  individual  to  record  each 
result  as  being  one  of  the  following:  "at 
.00  BAC;  "above  .00  and  below  .02 
BAC";  "at  or  above  .02  BAC";  or  "cant 
tell".  Dosing  of  devices  and 
interpretation  of  results  will  be 
accomplished  within  a  two  hour  period. 

To  conform,  with  each  interpreter,  no 
positive  results  at  .000  BAC,  not  more 
than  one  positive  result  at  .008  BAC  and 
not  more  than  one  non-positive  result  at 
.032  BAC  If  the  device  is  capable  of 
iroviding  a  reading  of  greater  than  0.000 
BAC  and  less  than  0.020  BAC,  with  each 
interpreter,  not  more  than  CMie  such 
result  at  .000  BAC. 

1.4  Interference 

Test  for  the  effect  of  acetone  and,  in 
the  case  of  breath  or  saliva  devices, 
iugarette  smolLe. 
1.4.1    Test  3.1.  Acetone. 

Perftmn  40  trials,  incliiding  20  trials 
It  0.008  BAC  and  20  trials  at  0.032  BAC 
Jse  a  calibrating  unit  feo'  this  test  for 
)reath  devices  uad  pr^>arations  at 


bodily  fluids  or  scientificaUy  acceptable 
substitutes  for  non-breath  devicea. 

Prepare  test  BAGi  to  iachida^ 
acetone  concentration  eqoivrient  to  a 
BAC  of  0.010  grams  per  100  milliliters 
blood.  For  breadi  screei^ng  devices,  add 
115  microliters  of  acetone  per  500 
milliUters  of  8(rfuti(»  for  use  in  the 
cahbratfng  unit.« 

To  conform  at  0.008  BAC  not  more 
than  one  positive  result  TocmtimiD  at 
0.032  BAC,  zkot  more  dian  one  non- 
positive  result 

4.4.2    Test  3.2.  Cigarette  smoke  (breath 
and  saMva  test  devices  only). 

Peifoim  five  trials  at  0.000  BAC  Use 
non-alcohohc  human  breath  for  breath 
devices  and  preparations  of  non- 
alcohohc  bodily  fluids  or  scientifically 
acceptable  substitutes  for  non-breath 
devices. 

Select  a  person  who  smokes  dgarettes 
for  this  test.  Ask  the  person  selected  to 
smoke  approximately  one  half  of  a 
cigarette.  Within  one  minute  after 
smoking,  or  after  a  waiting  period 
specified  in  the  manufecturer's 
instructions,  ask  him  or  her  to  blow  into 
the  screening  device  according  to 
manufacturer's  instructions,  "nien  ask 
the  person  to  smoke  another  inhalation 
and  repeat  the  test  to  produce  a  total  of 
five  trials. 

To  conform,  no  positive  resuhs. 

4.5  Temperature. 

Test  at  low  and  high  ambient 
temperature. 

4.5.1  Test  4.1  Low  Ambient 
Temperature. 

Perform  40  trials  at  10°C  Including  20 
trials  at  0.008  BAC  and  20  trials  at  0U)32 
BAC  Use  a  calibrating  unit  for  this  test 
for  breath  devices  and  preparations  of 
bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 

To  conform  at  0.008  BAC  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC.  not  more  than  one  non- 
positive  resuh. 

4.5.2  Test  4.2  High  Ambient 
Temperature. 

Perform  trials  of  40  devices  at  40^ 
including  20  trials  at  0.008  BAC  and  20 
trials  at  0.032  BAC.  Use  a  calibrating 
unit  for  this  test  for  breath  devices  and 
preparations  of  bodily  fluids  or 
scieDtifically  acceptable  substitutes  for 
ncn-breath  devices. 

To  conform  at  0.008  Bj\C,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC  not  more  than  one  non- 
positive  resuh. 

4.6  Test  5.0.  Vibration. 

Perform  40  trials,  including  20  trials 
at  0.008  BAC  and  20  trials  at  0J)32  BAC 
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4  Based  an  aa  ■xperimeouUy  datermined  water  to 
air  partition  bctar  365  to  1  at  34*  to  yield  acetone- 
in-air  cxMKaatntioM  of  e.S  milKgnim  par  Kter. 


Use  a  cahbrating  unit  for  this  test  for 
breath  devices  and  preparations  of 
bodily  fluids  or  scientifically  acceptable 
substitutes  for  non-breath  devices. 
Mount  the  screening  device  on  a 
shake  table  and  vibrate  the  table  in 
simple  harmonic  motion  through  each 
of  its  three  major  axes,  as  specified 
below.  Sweep  through  each  frequency 
range  in  2.5  minutes,  then  reverse  the 
sweep  to  the  starting  fretiuency  in  2.5 
minutes.  The  40  disposable  testers  may 
be  placed  in  a  suitable  box  moimted  on 
the  shake  table.  Test  after  vibration. 


Frequency  (hertz) 

Amplitude 

finches,  peak 

to  peak) 

10  to  30  

0.30 

30  to  60  

0.15 

To  conform  at  0.008  BAC,  not  more 
than  one  positive  result.  To  conform  at 
0.032  BAC,  not  more  than  one  non- 
positive  result. 

Appendix — Labeling  Instructions  for 
Alcohol  Screening  Devices 

Intended  Use 

Provide  the  intended  use  including 
the  specimen  matrix  (e.g.  saUva,  breath), 
the  assay  type  (quantitative,  semi- 
quantitative) the  purpose  of  performing 
the  assay  and  the  individual  designated 
to  perform  the  assay. 

e.g.  This  product  is  intended  for  the 
(quantitative,  semiquantitative) 

determination  of  alcohol  in -define 

matrix  (for  e.g.,  saliva,  breath,  sweat)  to 
perform  screening  alcohol  assays. 

This  product  is  recommended  for  use  by 

individuals  who  have  been  trained  in  the 
administration  of  screening  devices. 

Description  of  Testing  System 

Provide  the  principles  of  the 
procedure  for  performing  the  alcohol 
screening  assay. 

e.g.  This  product  uses  alcohol 

dehydrogenase,  infrared  technology,  etc. 
to  perform  the  test. 

Chemical  Reaction  Sequence 

Describe  the  chemical  reaction 
sequence,  if  applicable. 

Reagents 

List  the  concentration,  strength, 
composition  of  the  reactive  inraedients. 
List  the  non-reactive  ingredients. 


Reagent  Preparation  and  Storage 

Provide  instructions  for  preparing  the 
reagents,  if  applicable. 

Provide  the  instructions  for  storing 
the  reagents,  if  appUcable. 

Provide  any  signs  of  deterioration  of 
the  reagents,  if  applicable. 

Provide  the  reagent's  shelf  Ufe  and 
opened  expiration  dating,  if  appUcable. 

e.g.  Unopened  tests  are  stable  until  the  date 
printed  on  the  product  container  when 
stored  at  22-28'C  Opened  test  must  be 
used  at  once. 

Provide  a  caution  not  to  use  the 
reagents  beyond  the  expiration  dating. 

Precautions 

1.  List  any  reagents  that  may  be 
hazardous  such  as  caustic  compounds, 
sodium  azide  or  other  hazardous 
reagents  and  instructions  for  disposal,  if 
applicable. 

2.  If  visually  read,  warn  the  user  the 
result  should  not  be  interpreted  by 
readers  who  are  color-blind  or  visually 
impaired.  , 

3.  Provide  warning  to  user  to  treat  all 
samples  as  potentially  infective.  Include 
instructions  for  handling  and  disposal 
of  the  sample. 

Specimen  Collection 

Provide  instructions  for  collecting  and 
handling  the  sample. 

Provide  criteria  for  specimen 
relection,  if  appUcable. 

Calibration 

Disposable  tests  are  pre-caUbrated.  No 
additional  caUbration  is  required. 

Reusable  (Instrumented)  tests  require 
calibration. 

Provide  information  regarding  how 
calibrations  are  to  be  conducted,  if 
appUcable,  including  the  nimiber  and 
concentration  of  caUbrators,  and  the 
frequency  of  calibration. 

Provide  instructions  for  caUbration 
and  recaUbration. 

Provide  the  criteria  for  acceptabiUty 
of  caUbration. 

Test  Procedure  (Disposable) 

Provide  adequate  step-by-step 
instructions  for  performing  the  test. 

If  the  test  is  disposable  (non- 
instrumented)  and  involves  a  color 
reaction,  include  the  time  fiame  for 


which  the  test  must  be  read  and 
recorded. 

e.g.  Read  within  15  minutes. 

Test  Procedure  (Reuscdtle/Instrumented) 

Provide  adequate  step-by-step 
instruction  for  performing  the  test. 

Provide  the  installation  procedures 
and,  if  appUcable,  any  special 
requirements. 

Provide  the  space  and  ventilation 
requirements.  ^ 

Provide  the  description  of  the 
required  frequency  of  equipment 
maintenance  and  function  checks. 

Provide  the  instructions  for  any 
remedial  action  to  be  taken  when  the 
equipment  performs  outside  of 
operating  range. 

Provide  any  operational  precautions 
and  limitations. 

Provide  the  instructions  for  the 
protection  of  equipment  and 
instnmientation  from  fluctuations  or 
interruptions  in  electrical  current  that 
could  adversely  afiiect  test  results  and 
reports,  if  appUcable. 

Quality  Control  (QC) 

Disposable  Tests 

If  appUcable,  the  function  and 
stabiUty  of  the  test  can  be  determined  by 
examination  of  the  procedural  "built  in" 
controls  contained  in  the  product.  If 
these  controls  are  not  working,  the  test 
is  invaUd  and  must  be  repeated. 

Disposable/Instrumented  Devices 

If  external  quaUty  control  materials 
are  used,  provide  number,  type,  matrix 
and  concentration  of  the  QC  materials. 

ProvideKiirections  for  performing 
quality  control  procedures.  Provide  an 
adequate  description  of  the  remedial 
action  to  be  taken  when  the  QC  results 
fail  to  meet  the  criteria  for  acceptability. 

Provide  directions  for  interpretation 
of  the  results  of  quaUty  control  samples. 

Results 

Describe  how  the  user  obtains  the  test 
resuhs,  from  a  colored  bar,  instrument 
read-out,  printout,  etc. 

Describe  the  results  in  terms  of  blood 
alcohol  concentration. 

Describe  what  concentration  indicates 
a  positive  result  and  what  concentration 
indicates  a  negative  result. 
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Limitations 

List  the  substances  or  factors  that  may 
interfere  with  the  test  and  cause  false 
results  including  technical  or 
procedural  errors. 

Dynamic  Range 

Provide  the  operating  range  of  the 
product. 

Precision  and  Accuracy 

Precision  and  Accuracy  specifications 
are  included  in  the  National  Highway 
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Traffic  Safety  Administration's 
(NHTSA's)  Model  Specifications  for 
Alcohol  Screening  Devices.  Only 
devices  that  meet  these  model 
specifications  will  be  included  on 
NHTSA's  Conforming  Products  List  for 
alcohol  screening  devices. 

Specificity 

List  the  substances  that  have  been 
evaluated  with  youi  product  that  do  or 
do  not  interfere  at  the  concentration 
indicated. 


References 

Provide  pertinent  bibliography 
Technical  Assistance 

List  an  800  number  the  user  may 
contact  for  further  information  or 
technical  assistance. 

(FR  Doc.  •94-1858  Filed  2-3-94: 1:00  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61, 63, 65, 121.  and  135 

P>oclc«t  No.  27065;  Amendment  No.  61-M, 
63-29, 65-37, 121-237,  and  13&-48;  Docket 
Nos.  24706;  26233;  268721 

RIN  2120-AE43 

Alcohol  Misuse  Prevention  Program 
for  Personnel  Engaged  in  Specified 
Aviation  Activities 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  final  rule  prescribes 
regulations  establishing  the  aviation 
industry  alcohol  misuse  prevention 
program.  It  includes  requirements  for  an 
alcohol  testing  program  for  air  carrier 
employees  who  perform  safety-sensitive 
duties,  in  implementation  of  the  FAA- 
related  provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  which  was  enacted  on  October  28. 
1991.  Employees  who  perform  safety- 
sensitive  duties  directly  or  by  contract 
for  aviation  employers  that  hold  a 
certificate  issued  under  certain  FAA 
regulations,  operators  as  defined  in  the 
regulations,  or  air  traffic  control 
facilities  not  operated  by  the  FAA  or  the 
U.S.  military  must  be  subject  to  an  FAA- 
mandated  alcohol  misuse  prevention 
program  (AMPF).  This  final  rule 
requires  alcohol  testing  of  these 
employees,  proscribes  certain  alcohol- 
related  conduct,  and  establishes 
specified  consequences  for  engaging  in 
alcohol  misuse.  Employers  must 
provide  written  materials  to  covered 
employees  explaining  the  program  and 
educating  employees  about  the  dangers 
of  alcohol  misuse.  Employers  must  also 
submit  reports  to  the  FAA  on  the  results 
of  the  program.  This  rule  is  intended  to 
ensure  that  public  safety  is  maintained 
by  preventing  alcohol  misuse  by  safety- 
sensitive  aviation  employees. 

DATES:  This  rule  is  effective  on  March 
17. 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 
Office  of  Aviation  Medicine.  Drug 
Abatement  Division  (AAM-800). 
Federal  Aviation  Administration.  400 
7th  Street,  SW.,  Washington.  DC  20590; 
telephone  (202)  366-6710. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs.  Attn:  Public  Inquiry 
Center  (APA-230).  800  Independence 


Avenue,  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
must  include  the  notice  number  of  this 
final  rule. 

Persons  interested  in  being  placed  on 
a  maiUng  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  appHcation 
procedures.  f 

Background 

On  December  15, 1992,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  which  it 
proposed  to  require  air  carriers  to 
institute  alcohol  misuse  prevention 
programs  similar  to  the  antidrug 
programs  already  in  place  (57  FR 
59458).  The  NPRM  was  published  as 
part  of  a  coordinated  effort  by  the  Ofiice 
of  the  Secretary  of  Transportation  (OST) 
and  four  other  DOT  agencies  to  address 
the  issue  of  alcohol  misuse  in  the 
transportation  industries.  With  the 
exception  of  the  NPRM  published  by  the 
Research  arid  Special  Programs 
Administration,  the  rulemakings  were 
initiated  under  the  provisions  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Pub.L.  102-143, 
Title  V). 

in  conjunction  with  OST  and  the 
other  DOT  agencies,  the  FAA  held  a 
series  of  public  hearings  on  the 
regulations  proposed  in  the  NPRM.  The 
FAA -specific  sections  of  each  of  these 
hearings  were  recorded  by  a  court 
reporter  and  the  transcripts  of  the 
hearings  with  copies  of  any  material 
submitted  to  the  hearing  panel  have 
been  placed  in  the  docket.  The 
testimony  and  written  materials  were 
considered  in  development  of  this  final 
rule. 

Current  Laws  and  Regulations 

A  variety  of  laws  and  regulations' 
currently  restrict  the  consumption  of 
alcohol  by  some  aviation  employees. 
Federal  criminal  law  prohibits  any 
person  from  operating  or  directing  the 
operation  of  a  common  carrier  while 
under  the  influence  of  alcohol.  18 
U.S.C.  342.  A  blood  alcohol  level  of  .10 
percent  is  considered  presumptive 
evidence  that  the  person  is  under  the 
influence.  18  U.S.C.  343(1). 

The  FAA's  regulations  concerning 
alcohol  misuse  are  supplemented  but 
not  changed  by  this  rule.  Currently, 
under  the  FAA's  rules,  no  person  may 
act  or  attempt  to  act  as  a  crewmember 
of  a  civil  aircraft  within  8  hours  after 
consuming  any  alcoholic  beverage, 
while  under  the  influence  of  alcohol,  or 
while  having  0.04  percent  by  weight  or 
more  of  alcohol  in  the  blood.  (14  CFR 


91.17(a).)  In  limited  circumstances,  the 
FAA's  regulations  require  crewmembers 
to  submit  to  alcohol  tests  requested  by 
State  or  local  law  enforcement  officers 
and,  upon  request,  to  furnish  the  results 
of  such  tests  to  the  Administrator.  (14 
CFR  91.17(c).)  Refusal  to  take  a  properly 
authorized  law  enforcement  alcohol  lest 
or  to  furnish  the  results  can  result  in  the 
denial,  revocation,  or  suspension  of  an 
airman  certificate  issued  under  part  61 
or  63.  (14  CFR  61.16  and  63.12a.) 

Holders  of  or  applicants  for  medical 
certificates  issued  imder  14  CFR  part  67 
are  subject  to  additional  regulations 
regarding  alcohol  use.  First,  a  diagnosis 
of  alcoholism  is  a  disqualifying  factor 
for  a  medical  certificate.  A  diagnosed 
alcoholic  must  be  evaluated  by  the 
Federal  Air  Surgeon  and  meet  certain 
recovery  criteria  prior  to  receiving  a 
medical  certificate.  However,  to 
facilitate  recovery  and  to  prevent  the 
unnecessary  loss  of  skilled  employees,  a 
program  established  by  the  FAA,  the 
airline  industry,  and  the  pilots'  unions 
has  enabled  hundreds  of  alcoholic  pilots 
to  safely  return  to  duty.  The  program 
combines  confrontation,  therapy,  and 
stringently  monitored  aftercare. 

Part  67  also  provides  that  any 
individual  who  applies  for  a  medical 
certificate  must  permit  access  by  the 
Administrator  to  information  in  the 
National  Driver  Register  concerning 
drug-  and  alcohol-related  driving 
offenses.  (14  CFR  67.3.)  If  an  individual 
has  had  two  or  more  such  offenses 
within  3  years  after  the  effective  date  of 
the  rule,  the  FAA  may  suspend  or 
revoke  a  part  61  airman  certificate  held 
by  the  individual  or  deny  the 
individual's  application  for  such 
certificate.  (14  CFR  61.15.) 

Discussion  of  Comments  and  Final  Rule 
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The  Common  Preamble 

A  common  preamble  to  all  of  the 
related  NPRMs  proposjng  alcohol 
testing  rules  was  published  on 
December  15, 1992  (57  FR  59382,  et 
seq.).  This  common  preamble  contained 
a  thorough  discussion  of  the  comments 
submitted  to  the  DOT  advance  notice  of 
proposed  rulemaking  (ANPRM) 
published  on  November  2.  1989,  and  an 
overview  of  the  general  issues  related  to 
alcohol  use  in  the  transportation 
industries.  A  similar  introductory 
discussion  is  found  in  the  common 
preamble  to  this  final  rule  and  the  final 
alcohol  misuse  prevention  rules 
published  by  the  other  affected  DOT 
agencies  elsewhere  in  today's  Federal 
Register.  The  common  preamble  also 
responds  to  comments  submitted  to  thi- 
various  DOT  agency  dockets  that  raise 
multimodal  aspects  of  the  final  ailes  or 


the  Act.  This  common  preamble  is 
incorporated  into  this  final  rule  by 
reference.  Because  the  majority  of  the 
issues  raised  in  comments  were 
addressed  in  the  common  preamble,  the 
FAA  views  comments  addressed  to 
other  DOT  agencies  as  part  of  its  docket, 
even  though  copies  of  those  comments 
are  not  physically  stored  with  the  other 
comments.  Interested  persons  can 
request  access  to  those  comments 
through  the  FAA  docket.  Any  aspects  of 
the  final  rule  that  are  not  discussed 
below  are  addressed  in  the  common 
preamble. 

Alcohol  Misuse  Prevention  Program 
(AMPP) 

The  essential  provisions  of  the  AMPP 
proposed  by  the  FAA  in  the  NPRM  have 
remained  largely  unchanged  in  this  final 
rule.  The  rule  uses  three  primary  tools 
for  reducing  the  threat  of  alcohol  misuse 
in  aviation.  First,  by  amending  parts  65, 
121,  and  135,  the  rule  prohibits  certain 
alcohol-related  conduct  by  employees 
performing  safety-sensitive  duties. 
Second,  imder  the  provisions  of  new 
appendix  J  to  part  121,  such  employees 
must  be  subject  to  pre-employment, 
random,  post-accident,  reasonable 
suspicion,  return  to  duty,  and  follow-up 
alcohol  testing.  This  testing  is  federally- 
mandated  but  will  be  administered  by 
the  affected  employers.  Third,  in 
accordance  with  requirements  in 
appendix  J.  employees  subject  to  the 
rule  must  be  provided  with  materials 
designed  to  educate  them  about  the 
provisi^s  of  the  rule  and  the 
consequences  of  engaging  in  alcohol 
misuse. 

Other  Requirements  Imposed  by 
Employers:  Requirement  for  Notice 

Only  a  few  commenters  addressed  the 
issue  of  possible  conflicts  or  confusion 
regarding  company-required  programs 
and  FAA-mandated  programs.  These 
commenters  (representing  both  labor 
and  management)  focused  on  the  issue 
of  alcohol  test  results  of  0.02  to  0.039. 
The  commenters  noted  that  although  the 
FAA's  NPRM  proposed  specific  actions 
for  test  results  falling  within  this  range, 
an  employer  is  not  precluded  from 
taking  severe  employment  action  based 
on  these  results  should  the  employer  so 
choose.  A  number  of  labor  organizations 
wanted  the  FAA  to  preclude  such  action 
in  its  final  rule. 

The  FAA  has  not  adopted  these 
comments.  The  choice  of  whether  to 
continue  to  employ  an  individual 
should  properly  remain  within  the 
discretion  of  the  employer.  We  also  note 
that  employment  or  other  consequences 
outside  those  required  by  the  rule  may 


be  subject  to  both  State  law  and  labor- 
manacement  negotiation. 

With  respect  to  the  establishment  of  a 
separate  company  policy,  a  number  of 
commenters  noted  that  companies 
already  had  alcohol  testing  or 
prevention  programs  in  place.  These 
commenters  stated  that  established 
programs  should  suffice  for  compliance 
with  the  FAA's  rule,  or  that  the  FAA's 
rule  would  unnecessarily  duplicate 
these  programs. 

The  FAA  recognizes  that,  as  was  the 
case  when  the  antidrug  rule  was  first 
implemented,  some  employers  might 
have  programs  that  encompass  some  or 
all  of  this  rule's  requirements.  To  ensure 
complete  and  uniform  compliance  with 
a  single  regulatory  standard,  however, 
we  are  not  permitting  company 
programs  to  substitute  for  programs 
reqiHred  by  this  rule.  Should  an  aviation 
employer  determine  that,  as  a  matter  of 
company  policy,  a  different  program 
should  be  implemented  or  continued, 
the  program  must  be  clearly  separate 
from  the  program  required  under  this 
rule,  with  appropriate  notice  given  prior 
to  tests  under  this  rule.  The  FAA  will 
not  permit  commingUng  of  employer- 
directed  and  FAA-mandated  programs. 

Employers  Required  To  Establish 
Programs 

The  NPRM  reflected  the  FAA's  best 
assessment,  based  on  the  developments 
in  the  FAA's  industry  antidrug  program, 
of  the  categories  of  employers  that 
should  be  subject  to  the  alcohol  misuse 
rule.  Like  the  antidrug  rule,  the  FAA 
determined  that  the  minimal  benefit  to 
public  safety  that  might  accrue  from 
inclusion  of  operators  that  did  not  hold 
part  121  or  part  135  c^ificates  did  not 
warrant  the  cost  and  intrusiveness  of 
alcohol  testing.  A  few  commenters 
addressed  this  issue  and  requested 
additional  relief  for  the  small  aviation 
employers  we  did  propose  to  cover.  The 
FAA  has  assessed  its  requirements  and 
has  elected  to  retain  most  of  its 
regulatory  provisions  unchanged  from 
the  NPRM.  We  have,  however,  reduced 
the  reporting  requirement  burden, 
which  will  be  addressed  below. 

The  final  rule  will  include  essentially 
the  same  classes  of  employers  as  are 
covered  by  the  anti-drug  rule:  14  CFR 
part  121  certificate  holders,  14  CFR  part 
135  certificate  holders,  sightseeing 
operators  who  meet  the  criteria  of  14 
CFR  135.1(c).  and  air  traffic  control 
(ATQ  facilities  not  operated  by  the  FAA 
or  by  or  under  contract  to  the  U.S. 
military  will  have  to  establish  alcohol 
misuse  prevention  programs. 
Companies  with  employees  who 
perform  safety-sensitive  functions  by 
contract  for  these  employers  will  be 


permitted  to  establish  and  manage 
programs  under  this  appendix. 
However,  while  a  contractpr  company 
that  manages  its  own  program  wiU 
perform  all  of  the  function*  required  of 
an  "employer"  in  appendix  J.  the 
certificate  holders,  operators,  and  ATC 
facilities  will  remain  responsible  for 
ensuring  that  all  covered  employees 
who  perform  services  for  them  are 
subject  to  an  FAA-mandated  program. 

Employees  Subject  to  the  Rule 

The  NPRM  proposed  to  retain 
essentially  the  same  coverage  as  the 
antidrug  rule.  The  covered  categories- 
included  p>ersons  performing  any  of  the 
following  duties:  flight  crewmember, 
flight  attendant,  flight  instruction, 
aircraft  dispatch,  aircraft  maintenance.  ' 
ground  security  coordinator,  aviation 
screening,  and  air  traffic  control.  "The 
category  of  flight  test  personnel  was  not 
included  because  it  was  redundant.  The 
category  of  ground  security  coordinator 
duties  was  specified  separately  to  reflect 
the  coverage  intended  by  the  term 
"aviation  security"  in  the  antidrug  rule. 

In  order  to  determine  if  any  changes 
should  be  made  in  the  categories  of 
covered  employees,  the  FAA  asked  a 
number  of  questions  in  the  NPRM.  The 
questions  were  intended  to  solicit 
comment  on  whether  the  increased 
benefit  to  safety  that  could  accrue  by 
including  other  functions  would 
warrant  tne  imposition  of  an  alcohol 
testing  requirement  on  individuals 
performing  those  functions  or  if, 
consistent  with  safety,  categories  of 
employees  could  be  eliminated  from  the 
rule. 

The  comments  on  this  issue  ranged 
from  those  stating  that  since  the  rule 
was  unnecessary  it  should  provide  only 
the  minimum  coverage  required  by  the 
Act  to  a  few  comments  stating  that  every 
aviation  employee  who  could  even 
possibly  affect  safety  should  be  subject 
to  alcohol  testing.  Most  labor 
organizations  favored  the  former 
approach.  A  number  of  commenters 
supporting  limited  application  of  the 
rule  recommended  that  only 
maintenance  personnel  who  actually 
return  aircraft  to  service  should  be 
covered  by  the  rule.  A  few  commenters 
suppc^ted  adding  to  the  coverage 
proposed  in  the  NPRM.  These 
commenters  primarily  identified 
refuelers  and  deicers  as  categories  of 
employees  that  should  be  subject  to 
alcohol  testing. 

The  FAA  has  chosen  to  retain  the 
categories  of  covered  employees 
proposed  in  the  NPRM.  Although  a 
system  of  checks  and  inspections  does 
exist  to  ensure  that  maintenance 
activities  are  properly  performed,  the 
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FAA  has  detennined  that  it  is  essential 
that  the  individuals  who  perfonn 
aircraft  maintenance  activities  be 
subject  to  this  rule.  (The  term 
preventive  maintenance  has  been  added 
to  maintenance  not  because  the  FAA 
intends  to  increase  the  reach  of  the  rule, 
but  rather  to  ensure  that,  as  was 
intended  in  the  NPRM.  the  rule  clearly 
parallels  the  coverage  of  the  antidrug 
rule.) 

The  FAA  carefully  reviewed  the 
comments  supporting  the  inclusion  of 
additional  categories  of  covered 
employees.  For  a  number  of  reasons,  the 
FAA  has  elected  not  to  adopt  these 
recommendations.  First,  the  FAA  is 
aware  that  the  costs  associated  with  this 
rule  will  be  significant.  Each  additional 
requirement  that  was  considered  was 
therefore  scrutinized  with  respect  to  the 
cumulative  burden  that  would  accrue. 
Based  on  that  consideration,  the  FAA 
has  determined  that  the  possible 
marginal  benefit  that  might  be  achieved 
by  adding  categories  of  covered 
employees  is  outweighed  by  the  burden 
associated  with  such  a  change. 

Prohibited  Alcohol-Related  Conduct 

This  rule  will  prohibit  specific 
alcohol-related  conduct  by  covered 
employees  and  will  also  prohibit  an 
employer  from  using  a  covered 
employee  if  the  employer  has  actual 
knowledge  that  the  employee  has 
engaged  in  such  conduct.  Each  of  the 
prohibitions  has  been  carefully  tailored 
to  minimize  the  restriction  on  the 
otherwise  lawful  use  of  alcohol  by 
covered  employees.  With  the  exception 
of  use  of  alcohol  alter  an  accident,  each 
prohibition  is  limited  to  prohibiting 
alcohol  use  that  may  affect  the 
performance  of  covered  functions.  Some 
commenters  requested  that  the  FAA  list 
the  specific  actions  within  a  safety- 
sensitive  function  that  trigger  coverage 
under  this  rule.  Given  the  variety  of 
tasks  encompassed  within  each  category 
and  the  differences  in  the  conduct  of 
aviation  operations  by  different 
employers,  however,  a  comprehensive 
legulatory  listing  of  such  activities  is 
not  possible.  Therefore,  as  was  proposed 
in  the  NPRM,  coverage  under  the  rule 
will  be  determined  by  the  employer 
based  on  the  requirements  of  the  FAAs 
regulations  and  the  employer's 
experience  and  knowledge  of  the 
employees'  duties. 

The  identification  of  the  activities  that 
will  subject  employees  to  this  rule  shall 
be  included  in  the  company  policy 
required  under  appendix }  and  are 
subject  to  FAA  review. 

Trie  specific  prohibitions  are: 

Alcohol  Concentration:  The  OST 
common  preamble  contains  a  detailed 


iscussion  of  the  prohibited  alcohol 
oncentrations  and  a  disposition  to  the 
mments  regarding  this  issue.  It  should 
noted  however,  that  although  this 
le  will  contain  a  bifurcated  system  of 
St  results  and  consequences  (0.02- 
039  and  0.04  or  greater)  the  rule  will 
ot  affect  the  current  regulatory 
rovision  in  14  CFR  91.17  under  which 
iwmembers  are  subject  to  sanction  by 
e  FAA  for  having  a  blood  alcohol 
I  ;oncentration  of  0.04%  or  greater^ 

Performance  of  covered  functions 
I  vhile  under  the  influence  of  alcohol:  As 
1  loted  above,  the  FAA's  current 
1  egulations  prohibit  any  person  from 
I  iCting  or  attempting  to  act  as  a 
I  TOwmember  while  under  the  influence 
if  alcohol.  While  the  FAA's  experience 
n  enforcing  this  provision  indicates 

!3at  it  is  a  useful  tool  in  preventing 
Icohol  misuse,  it  has  been  detennined 
tiat  such  a  prohibition  in  the  context  of 
n  employer-based  program,  with  no 
ntervention  by  a  Federal  agency  or  right 
0  review,  could  lead  to  unacceptable 
reatment  of  employees.  This  provision 
las  therefore  been  removed  as  a 
iolation  ofthe  rule. 
The  concept  of  "under  the  influence" 
emains  present  in  this  final  rule, 
lowever,  as  part  of  the  reasonable 
uspicion  testing  requirement.  Under 
le  final  rule,  if  an  employer  were  to 
(  etermine  that  sufficient  evidence 
( ixisted  to  believe  that  a  covered 
(  mpioyee  was  under  the  influence  of 
I  Jcohol.  the  employer  would  be 
equired  to  administer  a  reasonable 
uspicion  test.  If  no  test  could  be 
►erformed.  safety  would  still  be 
trotected  because  the  employee  must  be 
emoved  from  performing  safety- 
ensitive  duties  temporarily. 
This  rule  does  not  limit  tne 
( mployer's  authority  to  remove  the 
mpioyee  from  the  performance  of 
afety-sensitive  duties  if  the  employer 
relieved,  notwithstanding  an  alcohol 
est  result  of  less  than  0.04  or  no  test  at 
11,  that  the  employee  was  impaired.  As 
loted  previously,  the  employer  must 
emove  the  employee,  at  least 
emporarily,  if  the  employee's  alcohol 
oncentration  was  0.02  or  greater  but 
Bss  than  0.04  or  if  no  test  could  be 
erformed.  However,  any  action  other 
lan  a  temporary  removal  in  either  the 
bsence  of  a  test  result  or  with  a  test 
esult  under  0.04  would  have  to  be 
inder  the  employer's  independent 
uthority. 

On-duty  use:  A  number  of 
ommenters  expressed  concern  that  the 
AA's  proposed  definition  of 
performing  safety-sensitive  functions" 
ould  result  in  the  application  ofthe  on- 
uty  use  prohibition  to  employees  who 
night  be  at  home  on  reserve  status  for 


days  at  a  time.  Given  the  dramatic  effioct 
of  a  violation  of  this  provision  (i.e.,  it 
invokes  the  permanent  bar  addressed 
below),  these  commenters  requested 
clarification  of  this  provision. 

This  provision  applies  to  any  covered 
employee  who,  wmle  not  actually 
performing  a  safety-sensitive  function, 
could  be  called  at  any  time  to  perform. 
The  FAA  intends  the  provision  to  readi 
only  employees  who  are  at  work. 
Affected  employees  include,  for 
example,  a  maintenance  supervisor  who 
is  in  her  office  who  could  be  called  at 
any  time  to  take  over  on  a  maintenance 
task.  Such  employees  would  have  to 
refrain  from  using  alcohol  or  would  be 
in  violation  ofthe  on-duty  use 
provision.  On-call  or  reserve  employees 
who  are  not  at  work,  such  as  those 
mentioned  above,  will,  however,  be 
subject  to  the  prohibitions  on  pre-duty 
use  of  alcohol. 

Additionally,  the  rule  should  not  be 
read  as  permitting  on-duty  use  to  be 
presumed  from  an  alcohol  concentration 
above  the  prohibited  levels.  This  would 
of  necessity  require  the  application  of 
back  extrapolation  to  the  results,  which, 
as  analyzed  in  detail  in  the  common 
preamble,  is  not  permitted.  To  assert  a 
violation  of  this  provision,  the  employer 
would  have  to  have  clear  evidence  of 
consumption  of  alcohol  by  a  safety- 
sensitive  employee  (e.g.,  an  admission, 
credible  witnesses).  One  important 
aspect  of  the  prohibition  is  that  it  is 
triggered  by  the  consumption  of  items 
other  than  alcoholic  beverages.  Use  of  a 
medication  containing  alcohol  while  on 
duty  will  violate  this  rule  and  will 
trigger  the  permanent  bar  provisions 
discussed  below.  The  FAA  encourages 
employers  and  labor  organizations  to 
take  appropriate  steps  to  warn  affected 
employees  of  this  prohibition. 

Pre-duty  use:  As  was  proposed  in  the 
NPRM.  this  rule  provides  a  two-tiered 
prohibition  with  respect  to  pre-duty  use 
of  alcohol.  No  commenter  opposed 
prohibiting  alcohol  use  by  a 
crewmember  prior  to  duty,  and  many 
commenters  wanted  the  prohibition 
extended  to  up  to  24  hours  before  a 
flight.  As  noted  above,  the  FAA  already 
prohibits  any  person  from  acting  or 
attempting  to  act  as  a  crewmember 
within  8  hours  after  the  consumption  of 
any  alcoholic  beverage.  This  prohibition 
was  based  on  a  determination  by  the 
FAA  that  a  specified  period  of 
abstinence  would  decrease  the 
likelihood  that  an  individual  would  be 
impaired  by  alcohol  while  acting  as  a 
crewmember.  The  FAA  is  aware  that 
individuals  who  drink  to  excess  may 
still  be  impaired  even  after  abstaining 
for  8  hours:  however,  the  8-hour  ru  le 
establishes  an  adequate  behavioral 
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limitation  for  the  majority  of  persons 
who  are  not  heavy  drinkers.  The  FAA 
has  determined  that  the  8-hour  limit 
remains  appropriate  for  crewmembers. 
Additionally,  in  order  to  ensure 
consistency  between  the  prohibitions 
affecting  FAA  and  other  air  traffic 
controllers,  the  pre-duty  use  period  for 
these  employees  has  been  changed  to  8 
hours. 

Although  with  respect  to 
crewmembers,  this  provision  does,  to 
some  extent,  duplicate  the  restrictions 
in  14  CFR  91.17(a).  it  is  limited  in 
application  to  the  covered  employees  of 
the  specified  employers  under  the  rule. 
The  rule  also  prohibits  the  employers 
from  using  covered  employees  who 
have  impermissibly  used  alcohol — a 
restriction  on  employers  that  does  not 
currently  exist  in  the  FAA's  regulations. 

A  number  of  commenters  objected  to 
the  FAA  proposal  to  add  a  4-hour  pre- 
duty  use  limitation  for  other  classes  of 
covered  employees.  Some  commenters 
believed  that  imposition  of  a  4-hour  rule 
on  all  covered  employees  would  have 
little  safety  benefit  while  intruding 
significantly  into  the  lives  of  employees. 
The  FAA  agrees  that  the  nature  of  the 
safety-sensitive  functions  other  than 
crewmember  duties  is  sufficiently 
different  that  an  8-hour  limitation  on 
pre-duty  use  of  alcohol  for  those  classes 
could  constitute  an  unwarranted 
intrusion  by  the  Federal  government 
into  the  off-duty  lives  of  aviation 
industry  employees.  The  FAA  continues 
to  believe,  however,  that  the  minimal 
disruption  that  might  be  caused  by  a  4- 
hour  limitation  is  outweighed  by  the 
safety  benefit  that  is  achieved  by 
moderating  the  use  of  alcohol  by  safety- 
sensitive  employees  before  they  perform 
their  duties. 

The  FAA  is  also  not  adopting  a 
suggestion  made  in  the  public  hearings 
regarding  other  DOT  agencies'  rules 
under  which  employees  subject  to  short 
notice  calls  to  work  would  have  to 
abstain  from  consuming  alcohol  for  4 
hours  prior  to  duty  or  after  being  called 
to  duty,  whichever  is  shortest.  Tlie  FAA 
does  not  believe  that  in  the  context  of 
the  aviation  industry  there  is  any 
situation  in  which  the  need  for  the 
employee  to  perform  safety-sensitive 
funaions  is  so  exigent  that  a  4-  or  »- 
hour  limitation  should  be  waived. 

Use  following  an  accident:  As 
proposed  in  the  NPRM,  a  covered 
employee  with  actual  knowledge  of  an 
accident  involving  an  aircraft  for  which 
he  or  she  performed  a  safety-sensitive 
function  at  or  near  the  time  of  the 
accident  would  be  required  to  refrain 
from  using  alcohol  for  8  hours  unless 
the  employee  had  been  given  a  post- 
accident  test  or  the  employer  had 


detennined  that  the  employee's 
performance  could  not  have  contributed 
to  the  accident.  The  restriction  on  use, 
as  proposed,  would  primarily  affect 
those  employees  whose  performance  of 
duties  just  around  the  time  of  the 
accident  may  have  contributed  to  the 
accident  and  whose  consumption  of 
alcohol  prior  to  the  time  of  the  accident 
would  be  relevant  information. 

A  number  of  commenters  questioned 
the  FAA's  ability  to  enforce  this 
provision  and  the  employees'  ability  to 
comply.  Some  commenters  stated  that  it 
was  unfair  ofthe  FAA  to  consider 
denying  individuals  who  had  been 
traimiatized  by  an  accident  the  relief 
that  a  drink  might  provide.  The  FAA 
recognizes  that  the  rule  might  be 
difficult  to  enforce,  and  we  encourage 
employers  to  attempt  to  control  the 
actions  ofthe  affected  employees  as 
circumstances  permit.  The  final  rule 
also  includes,  as  in  the  NPRM,  an  actual 
notice  requirement  so  that  employees 
who  are  unaware  of  an  accident  or  who 
do  not  realize  that  their  performance  of 
duties  may  be  implicated  are  not  held 
to  have  violated  the  rule  if, 
unknowingly,  they  use  alcohol  during 
the  post-accident  period.  The  FAA  notes 
that  the  prohibition  only  applies  if  an 
employee  performed  a  safety-sensitive 
function  on  the  aircraft  involved  in  an 
accident  at  or  near  the  time  of  the 
accident.  The  rule  does  not,  for 
example,  affect  individuals  who 
performed  maintenance  on  the  aircraft 
days  or  weeks  prior  to  the  accident. 

Despite  the  potential  difficuhies 
associated  with  this  provision,  however, 
and  the  commonly  accepted  practice  of 
using  alcohol  to  handle  stressful 
situations,  the  prohibition  is  necessary 
to  ensure  that  use  of  dicohol  before  an 
accident  is  not  masked  by  allegedly 
post-accident  consumption  of  alcohol. 

Refusal  To  Submit  to  a  Required 
Alcohol  Test 

A  number  of  commenters  objected  to 
the  FAA's  proposal  to  freat  refusal  to 
submit  to  random,  post-accident, 
reasonable  suspicion,  or  follow-up 
testing  as  a  rule  violation  (as  discussed 
in  the  common  preamble),  or  as  a 
potential  basis  for  the  denial, 
suspension,  or  revocation  of  a  certificate 
issued  under  14  CTR  part  61, 63,  or  65. 
A  few  of  these  commenters  stated  that 
because  alcohol  testing  was 
unconstitutional  there  should  be  no 
sanction  attached  to  refusing  to  be 
tested.  The  Constitutional  asf>ects  of  this 
rule  are  addressed  in  the  common 
preamble. 

A  number  of  labor  groups  expressed 
concern  that  employees  who  were 
subjected  to  harassing  tests  or  who 


became  aware  that  proper  procedures 
were  not  being  follow€Ki  (e.g.,  the  breath 
alcohol  technician  (BAT)  reuses  a 
mouthpiece)  would  be  placed  in  the 
position  of  having  to  submit  to 
questionable  tests  or  face  possibly 
severe  sanctions.  As  with  any 
potentially  problematic  test,  the 
employee  will  have  to  determine 
whether  to  proceed  with  the  test  or  to 
decline.  It  would  then  be  for  the  " 
employer  in  either  situation  to  evaluate 
the  facts,  review  the  provisions  of  this 
rule  and  in  49  CFR  part  40,  and  make 
a  decision  on  the  validity  of  the  test  or 
the  legitimacy  of  the  employee's 
asserted  bases  for  declining  the  test.  The 
FAA  would  have  to  similarly  evaluate 
all  ofthe  available  information  if  the 
FAA  considers  taking  action  in  the  case 
of  an  alleged  refusal.  As  a  practical 
matter,  these  situations  can  be  avoided 
if  each  employer  ensxires  that  its 
supervisors  and  DATs  are  thoroughly 
trained  and  if  a  knowledgeable 
employer  representative  is  available  to 
respond  quickly  to  concerns  raised 
during  the  course  of  an  alcohol  test. 

No  commenter  objected  to  the  FAA's 
decision  not  to  attach  any  consequences 
other  than  preclusion  from  performing  a 
safety-sensitive  function  to  an 
individual's  choice  not  to  submit  to  pre- 
employment  or  return  to  duty  testing. 
These  provisions  are  consistent  with  the 
FAA's  choice  in  the  antidrug  rule  not  to 
base  certificate  action  on  refusals  of  pre- 
employment  drug  tests,  and  therefore, 
these  provisions  remain  unchanged. 

Required  Alcohol  Testing 

The  common  preamble  discusses  in 
detail  the  types  of  alcohol  tests  that  are 
required  under  this  rule  and  those  of  the 
other  DOT  agencies.  There  are,  however, 
certain  aspects  of  alcohol  testing  raised 
by  the  commenters  that  are  specific  to 
the  aviation  industry.  Those  issues  are 
addressed  below. 

Pre-employment  testing:  As  discussed 
more  fully  in  the  common  preamble,  the 
nomenclature  used  to  describe  this  type 
of  test  has  been  changed  from  "pre- 
employment/pre-duty,"  as  used  in  the 
NPRM.  to  simply  "pre-employment. "  It 
should  be  noted  that  this  change  is  not 
intended  to  affect  the  substantive 
requirgments  for  this  type  of  testing,  or 
to  imply  that  the  testing  must  occu*- 
prior  to  hiring  an  individual.  As  was 
proposed  in  the  NPRM,  under  this  final 
rule  employers  may  conduct  pre- 
emplojmient  testing  at  any  time  prior  to 
the  first  time  the  individual  is  used  to 
perform  {i.e.,  is  "employed"  in)  a  saieiy- 
sensitive  function.  An  individual  may 
be  tested  prior  to  completion  ofthe 
hiring  process;  after  he  or  she  has  been 
hired  for  a  safety-sensitive  position  but 
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bflfore  actual  oonunencement  of  duties; 
or,  in  the  case  of  a  current  employee, 
prior  to  transferring  the  employee  from 
performing  non-safety-sensitive  duties 
to  performing  safety-sensitive  duties. 

In  the  NPRM.  the  FAA  requested 
specific  comment  on  whether  the 
proposed  procedure  for  using  the  resuhs 
of  prior  pre-employment  aicohol  tests 
would  be  useful  The  majority  of 
commenters  did  not  feel  that  the 
provision  should  be  retained.  Labor 
groups  were  concerned  that  the 
confidentiality  of  information  regarding 
employees'  past  alcohol  use  would  be 
breached  by  this  provision.  Many 
employers  expressed  concern  about  the 
possibility  of  liability  if  they  released 
the  results,  even  in  response  to  a 
specific  employee  consent.  One 
commenter  reconunended  that  the  E^ 
develop  a  standard  consent  form  to  be 
used  for  release  of  alcohol  misuse 
information  from  an  employer  to  any 
third  party.  Finally,  some  commenters 
staled  that  even  if  the  use  of  prior  test 
results  was  authorized,  they  would  not 
use  the  option.  They  saw  little  utility  in   ' 
the  option  or  expressed  reservations 
about  relying  on  tests  the  quality  of 
which  the  employer  could  not  ensure. 

Although  the  FAA  recognizes  that  few 
employers  may  choose  to  use  the  option 
of  relying  on  an  applicant's  prior  test 
results,  the  FAA  has  elected  to  retain 
this  option.  The  difficulties,  if  any. 
associated  with  choosing  this  option 
would  be  one  accepted  voluntarily  by 
the  employer  who  so  chooses.  Further, 
the  FAA  notes  that  even  in  the  absence 
of  such  a  provision,  a  prospective 
employer  could  still  seek  information 
regarding  the  past  performance  of  an 
applicant  The  FAA  has  not  adopted  the 
recommendation  to  prepare  a  standard 
consent  form  for  use  in  this  or  any  other 
disclosure  situation.  The  rule  does 
contain  specific  language  regarding  the 
content  of  the  consent;  the  FAA 
expresses  no  preference  as  to  the  format 
of  the  document 

Finally,  one  c»mmenter  stated  that 
the  pre-employment  testing  provision 
did  not  meet  the  requirements  of  the  Act 
because  it  does  not  require  testing  for 
use  of  alcohol  in  violation  of  law  or 
Federal  regulation.  While  a  strict 
reading  of  the  Act  may  indicate  that  this 
commenter  is  correct,  upon  review  of 
the  legislative  history  of  the  Act.  the 
FAA  believes  that  the  pre-employment 
testing  provision  in  this  rule  meets  the 
intent  of  Congress. 

Post-occident  testing:  The  NPRM 
proposed  that  post-accident  alcohol 
testing  would  be  essentially  the  same  as 
in  the  antidrug  rule.  The  triggering 
event  would  be  an  aircraft  accident  (as 
specifically  defined  in  the  rule)  and  the 


employees  subject  to  testing  would  be 
the  same— covered  employees  whose 
performance  of  safety-sensitive 
functions  either  contributed  to  an 
accident  or  cannot  be  completely 
discounted  as  a  contributing  factor. 
Although  commenters  generally 
supported  the  concept  of  post-accident 
testing,  some  were  concerned  about  the 
practical  difficulties  associated  with 
determining  which  employees  to  test 
and  ensuring  the  tests  are  performed  in 
the  very  short  and  usually  extremely 
hectic  period  just  following  an  accident. 
Some  commenters  specifically  cited  the 
difficulty  faced  in  determining  if 
persons  performing  maintenance  may 
have  contributed  to  the  accident  and 
problems  associated  with  reaching  the 
remote  locations  in  which  aircraft 
accidents  can  occur. 

These  same  concerns  have  arisen  in 
the  context  of  post-accident  drug 
testing.  With  respect  to  identifying 
employees  to  test,  both  rules  provide 
that  the  decisions  must  be  based  on  the 
best  available  information.  Although  the 
purpose  of  a  post-accident  alcohol  test 
is  to  identify  individuals  who  should  be 
removed  from  safety-sensitive  duties, 
the  focus  of  a  post -accident  alcohol  test 
is  evidence  of  alcohol  use  that  may  have 
affected  the  performance  of  safety- 
sensitive  functions  that  contributed  to 
the  accident  Test  subjects  should  be 
restricted  to  those  for  whom  an  alcohol 
test  conducted  after  an  accident  would 
be  relevant  to  whether  the  individual 
possibly  contributed  to  the  accident  as 
a  result  of  impermissibly  using  alcohol. 

A  number  of  commenters  also 
questioned  the  requirement  that 
individuals  who  may  be  subject  to  post- 
accident  testing  must,  with  limited 
exceptions,  remain  at  the  scene  of  the 
accident  These  commenters  noted  that 
an  aircraft  accident  is  always  an 
extremely  traumatic  event  for  the 
crewmembers  involved  and  it  would  be 
unduly  harsh  to  prevent  these 
crewmembers  from  leaving  the 
immediate  vicinity  of  the  accident. 

The  FAA  accepts  these  concerns  and 
has  amended  the  provision  in  the  final 
rule  to  require  the  employee  to  remain 
readily  available  for  testing.  This  could 
include  going  to  a  crew  lounge  or  airline 
office;  however,  the  employee  would 
have  to  take  appropriate  steps  to  ensure 
that  if  the  employer  determined  that  the 
employee  must  undergo  post-accident 
testing,  the  employer  would  be  able  to 
rapidly  locate  the  employee  and  have 
him  or  her  tested.  It  would  not.  for 
example,  be  acceptable  for  the  employee 
to  leave  the  scene  of  the  accident  at  an 
airport  without  infomyng  the  employer 
or  a  designated  point  of  contact  of  the 
employee's  location— even  if  the 


employee  remained  at  the  airport  and 
technically  "available"  for  testing. 

The  issues  associated  with  remote  site 
testing  and  conduct  of  tests  within  the 
required  timeframes  are  addressed  in 
the  common  preamble.  As  mentioned  in 
that  document,  the  FAA  is  not  adopting 
the  recommendation  that  employers  be 
allowed  to  substitute  for  FAA-mandated 
tests  post-accident  tests  conducted  by 
law  enforcement  officers  (LEOs)  for  law 
enforcement  purposes.  The  FAA  already 
has  in  place  a  provision  (14  CFR  91.1'') 
under  which  crewmembers  required  to 
submit  to  alcohol  tests  by  LEOs  may  be 
required  to  provide  the  results  of  such 
tests  to  the  FAA,  The  possible  conflicts 
between  the  employer's  obligations  and 
the  intent  of  post-accident  tests  under 
this  rule  and  those  of  LEOs  outweigh 
any  benefit  that  might  be  achieved  fiom 
such  a  proposal.  (As  discussed  in  the 
preamble  to  49'CFR  part  40,  however,  a 
LEO  could  serve  as  an  employer's  BAT, 
but  any  tests  would  have  to  be 
conducted  pursuant  to  this  rule  and  49 
CFR  part  40j) 

Random  testing:  As  required  by  the 
Act,  the  rule  includes  random  alcohol 
testing  for  covered  employees.  The  FAA 
has  tailored  the  testing  to  ensure  that 
testing  reasonably  serves  the  FAA's 
interest  in'aviation  safety.  Selection 
procedures  like  those  in  current  FAA- 
approved  antidrug  plans  must  be  used 
to  ensure  randomness  of  testing. 

The  majority  of  comments  received  on 
random  testing  (other  than  those 
asserting  it  was  unconstitutional  and/or 
unnecessary)  cited  the  particular 
difficulties  associated  with  testing  of 
crewmembers  at  or  near  the  time  of  the 
flight.  These  commenters  noted  that  ore- 
flight  time  for  crewmembers,  especially 
pilots,  is  very  tightly  scheduled,  with 
little  built  in  flexibility.  The 
commenters  asserted  that  employers 
would  be  faced  with  two  choices:  either 
arrange  for  all  crewmembers  to  report 
for  duty  early  every  day  (because  testmg 
is  supposed  to  be  both  unannounced 
and  random)  to  ensure  that  the 
employees  were  available  for  testing  if 
they  were  selected,  or  accept  that  a 
certain  number  of  flights  might  be 
delayed  to  accommodate  the  additional 
time  required  to  conduct  testing,  "These 
commenters  asked  that  the  FAA  revise 
its  rule  to  eliminate  random  testing  or 
to  permit  all  random  testing  to  occur 
after  flights  terminate. 

While  the  FAA  is  extremely  sensitive 
to  the  financial  and  operational 
implications  of  this  rule,  it  cannot  adopt 
the  recommendation  of  these 
commenters.  Random  alcohol  testing  is 
required  by  the  Act.  An  effective 
random  testing  program  must  be 
designed  to  detect  and  deter  all  of  the 
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prohibited  conduct:  pre-duty  use  of 
alcohol,  on-duty  use  of  alcohol,  and 
reporting  for  duty  or  remaining  on  duty 
with  an  impermissible  alcohol 
concentration.  Because  post-flight 
testing  (especially  on  long  flights) 
would  realistically  only  address  on-duty 
use  of  alcohol,  it  would  not  serve  the 
overall  purpose  of  random  alcohol 
testing.  Similarly,  if  all  testing  were 
performed  before  flights  (as 
recommended  by  one  commenter).  the 
testing  program  would  have  no 
deterrent  efiiect  for  on-duty  use  of 
alcohol.  The  FAA  intends  to  work  with 
the  aviation  industry  to  assist  employers 
in  implementing  the  most  cost-effective 
random  alcohol  testing  programs 
possible. 

The  final  rule  retains  the  provision 
from  the  ^4PRM  under  which  employees 
selected  for  testing  must  proceed 
immediately  to  the  testing  site.  The  rule 
also  provides  that  an  employee  notified 
of  his  or  her  selection  while  in  the  midst 
of  performing  a  safety-sensitive  function 
would  be  directed  to  cease  performing 
the  function  and  proceed  to  the  testing 
site  as  soon  as  possible.  Obviously,  the 
FAA  does  not  expect  any  safety- 
sensitive  employee  to  simply  abandon 
his  or  her  duties  upon  notification  of 
selection  for  random  testing.  Such  an 
employee  would  have  to  arrange  for  a 
replacement  or  otherwise  cease 
performing  the  safety-sensitive  function 
as  soon  as  it  could  be  safely  terminated. 

The  term  "immediately'  was  used  by 
the  FAA  intentionally.  To  the  extent 
possible,  employees  notified  of  selection 
for  a  random  test  should  take  whatever 
steps  are  necessary  to  report  to  the 
testing  site  without  any  delay  or  detour. 
The  time  between  notification  and 
testing  should  be  the  absolute  minimum 
necessary.  The  FAA  recognizes  that  in 
some  situations  employees  will  have  to 
advise  supervisors  that  the  employees 
mu.st  report  for  testing.  Employers 
should  ensure  that  they  have  instituted 
procedures  to  accommodate  this 
provision  (for  example,  the  employer 
could  arrange  for  the  BAT  to  coordinate 
with  designated  supervisors  to  approve 
the  employees'  departure  to  a  testing 
site  before  notifying  the  selected 
employees).  The  FAA  expects  that,  with 
limited  exceptions,  the  time  between 
notification  and  testing  will  be  no  more 
than  the  requisite  travel  time  to  the 
testing  site.  If  notification  and  testing 
occur  at  an  airport,  this  time  should  be 
a  matter  of  minutes. 

Reasonable  suspicion  testing:  Most  of 
the  commenters  to  the  NPRM  supported 
the  provision  for  reasonable  suspicion 
alcohol  testing,  although  some  labor 
organizations  asserted  that  two 
supervisors  should  be  required.  The 


FAA  has  not  adopted  this 
reconunendation.  The  conmion 
preamble  discusses  in  detail  the 
substantive  revisions  to  this  provision. 

i?efuni  to  duty  and  follow-up  testing: 
The  specific  requirements  for  these 
types  of  tests  are  discussed  in  the 
common  preamble. 

Retesting  after  result  of  0.02  or  greater 
but  less  than  0.04:  In  the  NPRM.  Ae 
FAA  sought  comment  on  whether  the 
proposed  "retest  or  return"  procedure 
gives  employers  enough  flexibility  (or 
too  much)  in  handUng  covered 
employees  with  low-level  alcohol 
concentrations.  Because  most 
commenters  supported  a  single  cut-off 
level,  very  few  addressed  this  provision. 
One  commenter  stated  that  if  the 
bifurcated  cut-off  system  was  adopted, 
all  employees  testing  between  0.02  and 
0.039  should  be  subject  to  another  test 
before  returning  to  work;  employers 
should  not  have  the  option  of  waiting 
until  the  next  duty  period  in  fieu  of  a 
test. 

The  FAA  has  not  adopted  this 
recommendation.  The  primary  intent  of 
this  rule  is  to  protect  safety,  and  that 
goal  is  adequately  accomplished 
whether  an  employee  tests  below  0.02 
or  is  made  to  wait  at  least  8  hours  before 
performing  safety-sensitive  functions. 
No  additional  benefit  would  be 
achieved  by  instituting  a  retum-to-dufy 
testing  requirement  for  all  employees 
who  test  in  the  0.02  to  0.039  range. 
Further,  the  rule  does  not  preclude,  and 
would  in  fact  require,  the  employer  to 
conduct  a  reasonable  suspicion  test  if, 
when  the  employee  next  reported  for 
duty,  the  employee  showed  indicators 
of  alcohol  misuse. 

Recordkeeping  and  Raporting; 
Confidentiality 

The  requirements  of  the  final  rule 
with  respect  to  recordkeeping  are 
largely  unchanged  from  the  NPRM.  The 
records  must  be  maintained  in  a  secure 
location  and  are  releas^ble  only  as 
required  under  the  rule  or  with  the 
express  written  consent  of  the 
employee.  This  rule  requires  the  release 
of  employee-specific  information  to  a 
subsequent  employer  or  other  identified 
individual  if  the  original  employer 
receives  a  written  request  from  the 
employee.  Contrary  to  the  concerns 
expressed  by  some  commenters,  the 
FAA  believes  that  providing  a 
regulatory  mandate  for  such  release  and 
removal  of  employer  discretion  will 
minimize  possible  liability. 

The  rule  also  provides  express 
authority  to  the  FAA  to  conduct  on-site 
inspections  of  employer's  alcohol 
programs,  including  the  alcohol  testing 
process.  As  slated  in  the  preamble  to  the 


NPRM.  the  FAA'i  eacperience  with 
compliance  monitoring  under  the 
antidrug  rule  has  indicated  that  the 
individuals  managing  emplbyers' 
programs  are  often  unaware  of  the 
FAA's  authority  to  conduct  such 
inspections.  While  the  Administrator  or 
his  designee  has  such  authority  even 
absent  a  regulatory  provision,  the  FAA 
determined  that  inclusion  of  such  a 
provision  in  this  rule  is  necessary  to 
ensure  industry  awareness  of  the  FAA's 
authority  to  monitor  compliance. 
Although  the  NPRM  proposed 
reporting  of  statistical  information  by  all 
employers  and  other  aviation  entities 
with  separate  AMPPs.  this  final  rule  has 
been  revised  to  limit  the  number  of 
entities  required  to  submit  reports.  The 
FAA  similarly  amended  its  antidrug 
rule,  primarily  to  relieve  the  burdens 
associated  with  these  rules  on  small 
employers.  The  formats  to  be  used  for 
reporting  the  statistical  information  are 
published  as  exhibits  following  this 
rule.  No  other  form,  including  another 
DOT  Agency's  form  is  acceptable  for 
submission  to  the  FAA. 

Consequences  of  Engaging  in  Misuse  of 
Alcohol  or  Refusing  To  Submit  to 
Testing 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
amended  the  Federal  Aviation  Act  of 
1958  (the  FAAct)  and  the  statutes  that 
apply  to  the  Federal  Railroad 
Administration,  the  Federal  Highway 
Administration,  and  the  Federal  Transit 
Administration.  While  these 
amendments  have  much  common 
language,  especially  in  the  area  of 
testing,  they  are  not  identical.  Of 
greatest  significance,  the  amendments  to 
the  FAAct  contain  a  section  entitled 
"Prohibition  on  service,"  which  does 
not  appear  in  the  amendments  to  the 
other  EXDT  agencies'  statutes. 

The  "Prohibition  on  Service"  section 
is  found  at  new  FAAct  section  614(b). 
Under  subsection  614(b)(1),  an 
individual  may  not  remain  on  duty  in 
a  safety-sensitive  function  if  he  or  she 
has  violated  the  prohibitions  on  the  use 
of  alcohol.  This  legislative  provision  on 
continued  duty  is  reflected  in  each  of 
the  subsections  of  the  FAA's  rule 
addre^ping  prohibited  conduct  (see,  e.g., 
14  CFR  65.46a).  Each  section  states 
either  directly  or  by  implication  that  the 
employee  may  not  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  engaging  in  conduct 
prohibited  by  the  rule.  These  sections 
further  provide  that  no  employer  who 
has  actual  knowledge  that  an  employee 
is  in  violation  of  the  rule  may  permit  the 
employee  to  perform  or  continue  to 
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perform  safety-sensitive  functions. 
Additionally,  appendix  J,  section  V, 
paragraph  A  expressly  prohibits  an 
emplo]^  who  has  engaged  in  conduct 
pronibited  by  the  rule  from  performing 
safety-sensitive  functions.  This  section, 
consistent  with  the  rules  of  the  other 
DOT  agencies,  also  requires  removal 
from  duty  for  refusal  to  submit  to  a 
required  alcohol  test. 

Section  614(b)(2)  of  the  FAAct, 
"Effect  of  Rehabilitation,"  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  imless  be  or  she  has 
completed  a  rehabilitation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  provide,  at  a  minimum, 
for  the  identification  of  employees  in 
need  of  assistance  in  resolving  problems 
with  misuse  of  alcohol.  Further,  the 
section  gives  the  Administrator  the 
authority  to  determine  the 
circumstances  under  which  such 
employees  would  be  required  to 
participate  in  any  required 
rehabilitation.  The  provisions  recognize 
that  rehabilitation  may  not  be 
appropriate  or  warranted  in  all  cases  of 
prohibited  conduct. 

The  legislative  requirement  of  section 
614(b)(2)  is  implemented  in  appendix  ], 
section  V,  paragraph  E,  "Required 
evaluation."  This  section  requires  that 
the  employee  be  evaluated  in 
accordance  with  section  VI  of  the 
appendix  prior  to  p>erforming  covered 
functions.  The  evaluation  process  is 
discussed  further  below. 

The  rule  also  contains  a  provision, 
analogous  to  the  one  in  the  antidrug 
rule,  under  which  employers  are 
required  to  notify  the  Federal  Air 
Surgeon  of  any  instance  in  which  a 
holder  of  a  part  67  medical  certificate 
violated  the  provisions  of  the  rule  or 
refused  to  submit  to  a  required  alcohol 
test  (with  the  exception  of  pre- 
employment  tests).  The  employer  also 
has  to  forward  to  the  FAA  copies  of  the 
evaluations  conducted  by  the  SAP.  The 
Federal  Air  Surgeon  will  use  this 
information  to  determine  whether 
further  action  should  be  taken  with 
respect  to  the  medical  certificate.  No 
employee  requiring  an  airman  medical 
certificate  shall  return  to  the 
performance  of  safety-sensitive 
functions  without  the  Federal  Air 
Surgeon's  recommendation. 

Section  614(b)(3)  of  the  FAAct. 
"Performance  of  prior  duties 
prohibited."  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  alcohol  after  the  date  of  the 
Omnibus  Transportation  Employee 
Testing  Act.  This  subsection  is  found 
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mly  in  the  amendments  to  the  FAAct 
tnd  has  no  parallel  in  the  amendments 
0  the  other  DOT  agencies'  statutes.  It 
>rovides  that,  under  certain 
arcimistances  discussed  below,  an 
ndividual  shall  not  be  permitted  to 
terform  the  duties  related  to  air 
ransportation  that  he  or  she  performed 
>rior  to  the  date  he  or  she  engaged  in 
he  impermissible  use  of  alcohol.  The 
egislation  does  not  require  that  the 
ndividual's  employment  be  terminated, 
1  tor  that  he  or  she  be  reassigned  to 
>erform  non-safety-sensitive  functions, 
lowever,  it  is  an  absolute  bar  to  the 
performance  of  the  same  duties  the 
I  mployee  performed  before  the 
^  iolation. 
This  bar  applies  under  four 
ircumstances.  The  first  occurs  if  the 
idividual  misuses  alcohol  "while  on 
(  uty."  The  remaining  prohibitions  all 
1  Blate  to  rehabilitation:  the  absolute  bar 
to  returning  to  duty  applies  if  an 

<  mployee  misuses  alcohol  after  the  date 

<  f  enactment,  and 

1.  Had  previously  misused  alcohol 
I  nd  undergone  a  program  of 
lehabilitation  under  Uie  regulations 
firomuleated  pursuant  to  the  Act; 

2.  Refused  to  undertake  any  required 
lehabilitation;  or 

3.  Failed  to  complete  any  required 
I  shabilitation. 

This  rule  implements  the  prohibitions 
i  1  two  ways.  First,  appendix  J,  section 
^  ,  paragraph  B,  "Permanent 

<  isqualification  for  service"  applies  if 
t  n  employee  is  determined  to  have 

\  iolated  the  on-duty  use  prohibition  or 
i  the  employee  twice  violated  other 
[  rovisions  of  the  rule  after  its  effective 

<  ate.  Under  this  section  the  employee  is 
I  ermanently  barred  from  performing  the 
s  ifety-sensitive  functions  he  or  she 

p  erformed  before  such  a  determination. 
As  proposed  in  the  NPRM.  this  bar 

V  ould  have  applied  to  the  performance 
c  f  any  safety-sensitive  function.  Thg 

F  AA  noted  in  the  NPRM  that  a  narrow 
t  ar,  limited  only  to  the  safety-sensitive 
f  mctions  the  individual  previously 
p  Brformed,  could  lead  to  anomalous 
r  tsults.  Commenters  differed  in 
r  (sponding  to  the  proposed  bar,  some 
fi  ivoring  a  broad  exclusion  while 
a  lother  wanted  the  bar  removed  as 
ii  iconsistent  with  the  Americans  with 
I  isabilities  Act  (ADA).  The  latter 
c  )mmenter  failed  to  note  that  the  Act 
r  quires  a  permanent  bar  and  that  the 
r  igulations  implementing  the  ADA 
p  rovide  for  the  necessity  of  complying 

V  ith  the  regulations  of  another  Federal 
a  lency  (29  CFR  1630.15(e)).  However. 
tl  e  FAA  has  concluded  that  a  bar 

Ii  mited  to  the  statutory  requirement  is 

n  ore  likely  to  be  seen  as  clearly 

c  msistent  with  the  ADA  and  other  legal 


constraints,  and  has  thus  adopted  this 
change  in  the  final  rule.  It  should  be 
noted  that  employers  retain  any 
discretion  they  may  have  imder 
independent  authority  to  preclude  such 
employees  from  performing  other  safety- 
sensitive  functions.  The  FAA  expects 
that  employers  will  exercise  responsible 
judgment  in  deciding  whether 
employees  not  expressly  barred  torn 
service  will  be  permitted  to  perform 
other  safety-sensitive  functions. 

As  addressed  in  the  NPRM,  the  bar  on 
two-time  violators  will  apply  both  to 
persons  who  had  gone  tlutiugh 
rehabilitation  and  to  those  who,  after 
evaluation  by  a  substance  abuse 
professional  (SAP),  are  determined  not 
to  need  treatment.  Otherwise,  an 
employee  who  was  found  to  need 
treatment  and  had  an  instance  of 
recidivism  would  be  sanctioned,  but  an 
employee  who  did  not  need  assistance 
but  simply  chose  to  engage  in  misuse  of 
alcohol  would  not  be  sanctioned. 

A  number  of  commenters  objected  to 
the  FAA's  proposal  to  apply  the 
permanent  bar  to  individuals  who 
engage  in  multiple  instances  of  alcohol 
misuse.  They  noted  that  recidivism  is 
often  a  normal  part  of  the  rehabilitative 
process.  Given  the  Act's  requirements, 
these  comments  cannot  be  adopted.  The 
Act  requires  that  individuals  complete 
rehabilitation  prior  to  returning  to 
safety-sensitive  functions.  Therefore, 
once  an  employee  has  been  deemed  by 
the  SAP  to  have  completed 
rehabilitation  and  is  returned  to  the 
performance  of  safety-sensitive 
functions,  the  employee  must  conform 
his  or  her  conduct  to  the  requirements 
of  the  rule. 

The  bar  following  a  refusal  or  failure 
of  rehabilitation  is  implicitly 
implemented  in  this  rule  by  the 
requirement  that  prior  to  returning  to 
duty  performing  safety-sensitive 
functions  each  employee  must  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  properly  met  the 
requirements  for  rehabilitation 
established  during  the  initial  evaluation. 
An  employee  who  does  not  meet  the 
requirements,  whether  by  failure  or 
rehisal,  will  be  precluded  from 
returning  to  the  performance  of  safety- 
sensitive  functions.  Commenters 
supported  the  FAA's  choice  in  the 
NPRM  not  to  propose  a  definite  time 
period  during  which  the  employee  must 
comply.  They  agreed  that  the  rule  will 
thus  allow  for  the  denial  phase  that 
most  people  go  through  when  first 
confronted  with  evidence  of  an  alcohol 
problem. 
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Alcohol  Misuse  Information  and 
Training 

In  the  NPRM,  the  FAA  specifically 
sought  comment  on  whether  the  rule 
should  include  alcohol  awareness 
training  for  all  employees.  Commenters 
split  alinost  equally  between  two 
positions:  Labor  organizations  and 
employees  favored  employee  training, 
and  employers  stated  that  such  training 
would  be  unnecessary  and  costly.  The 
common  preamble  addresses  these 
issues  in  greater  detail;  however,  it 
should  be  noted  that  while  the  FAA  is 
not  requiring  formal  employee  training, 
the  FAA  did  adopt  the  recommendation 
to  provide  more  detailed  written 
materials  to  employees.  Further,  nothing 
in  this  rule  precludes  an  employer  fit>m 
providing  training  to  its  employees 
under  the  employer's  own  authority. 

Employee  Referral.  Evaluation,  and 
Treatment 

As  was  noted  in  the  NPRM,  the  FAA 
recognized  the  sometimes  conflicting 
needs  of  employer  flexibility  and 
employee  health.  The  FAA  did  not 
propose  to  prescribe  regulations  vvith 
respect  to  specific  types  of  rehabilitation 
and  maintains  that  position  in  the  final 
rule.  This  rule  does  include  the  process 
proposed  in  the  NPRM  und#r  which 
each  covered  employee  who  engages  in 
alcohol  misuse  or  who  refuses  to  submit 
to  testing  must  be  advised  of  all 
resources  available  to  the  employee.  It 
also  requires  that  each  such  employee 
be  evaluated  by  a  SAP  to  determine 
whether  and  what  assistance  the 
employee  needed  in  resolving  problems 
associated  with  alcohol  misuse. 

Some  commenters,  primarily  labor 
organizations  and  employees,  stated  that 
the  rule  should  include  a  mechanism  to 
protect  employees  from  overzealous, 
biased,  or  unprofessional  SAPs.  These 
commenters  suggested  that  employees 
be  entitled  to  obtain  a  second  opinion 
from  another  SAP,  that  the  SAP 
evaluations  be  reviewed  by  a  medical 
review  officer,  or  that  the  employee  be 
permitted  to  choose  the  SAP.  The  FAA 
has  not  adopted  these  suggestions.  Each 
person  authorized  by  this  rule  to  act  as 
an  SAP  has  obligations  independent  of 
this  rule  which  require  him  or  her  to 
perform  the  duties  in  this  rule 
professional  and  ethical  manner.  Aside 
from  the  financial  restrictions  discussed 
in  the  common  preamble,  the  FAA  does 
not  believe  that  any  additional 
protection  of  employees  is  necessary. 
The  use  of  a  second  opinion  system 
would  be  especially  difficult  and 
problematic  in  a  program  such  as  this 
one  where,  in  the  exercise  of  reasonable, 
good  faith  analysis  of  a  case,  two  SAPs 


could  very  possibly  arrive  at  different 
conclusions  on  the  appropriate 
therapeutic  intervention.  As  was  the 
case  in  the  NPRM,  however,  the  final 
rule  provides  that  selection  of  the  SAP 
should  be  made  in  accordance  with 
empIo3rer/employee  agreements  and 
employer  policies. 

Employer  Alcohol  Misuse  Prevention 
Program  Plans;  Certification  Statements 

The  FAA  proposed  in  the  NPRM  to 
include  a  requirement  that  employers 
submit  detailed  alcohol  misuse 
prevention  program  (AMPP)  plans  to  the 
FAA  for  approval  prior  to 
implementation  of  a  program  under  the 
rule.  Many  commenters  stated  that  the 
use  of  specific  plans  would  be  unduly 
cumbersome  in  the  context  of  an  AMPP. 
These  commenters  stated  that  unlike 
drug  testing,  in  which  a  single 
laboratory  is  generally  used,  it  is  likely 
that  alcohol  testing  will  be  conducted 
using  a  variety  of  breath  testing  devices. 
Additionally,  since  the  SAPs  must 
personally  evaluate  each  employee  who 
violates  the  rule,  large  companies  will 
probably  arrange  to  have  many  SAPs 
available  wherever  they  are  necessary. 
These  commenters  requested  that  the 
FAA  limit  its  plan  submission 
requirements  to  address  these  concerns.  - 

The  FAA  agrees  with  these  comments. 
Although  the  use  of  detailed, 
preapproved  plans  was  and  remains 
beneficial  in  ^e  context  of  the  antidrug 
rule,  the  FAA  has  chosen  to  minimize 
the  requirements  for  the  final  alcohol 
rule.  Instead,  the  FAA  will  require 
submission  of  a  certification  statement 
that  will  provide  specified  identifying 
information  and  an  agreement  to 
comply  with  this. rule.  Like  the  plan 
submission  requirement,  the 
certification  statements  will  provide  the 
FAA  with  the  ability  to  readily 
determine  which  companies  are  failing 
or  refusing  to  comply  with  the  rule. 

Commenters  generally  supported  the 
FAA  proposal  to  permit  companies 
whose  employees  perform  covered 
services  by  contract  to  an  employer  to 
establish  independent  alcohol  misuse 
prevention  programs.  Under  the  revised 
procedures  in  this  rule,  contractor 
companies  are  able  to  submit 
certification  statements  directly  to  the 
FAA  and  may  be  authorized  to 
implement  AMPPs  for  their  own 
employees.  An  aspect  of  the  NPRM  that 
has  not  changed  is  the  requirement  that 
each  entity  that  establishes  an  AMPP, 
whether  a  contractor  compmny  or  an 
employer,  must  maintain  its  program  in 
accordance  with  the  final  rule.  A 
contractor  company,  for  example,  is 
requii-ed  to  maintain  the  confidentiality 
of  records  pertaining  to  its  employees 


and  must  disclose  such  records  only  in 
accordance  with  the  rule.  The  FAA  has 
retained  the  ability  to  revoke  its 
authorization  for  any  contfactor 
company  that  fails  to  properly 
implement  its  AMPP.  Because 
employers  are  only  able  to  use 
contractor  employees  who  are  subject  to 
an  FAA-mandated  program,  potential 
revocation  of  authorization  to  establish 
an  AMPP  provides  a  strong  incentive  to 
contractor  companies  to  properly 
implement  their  programs. 

"The  FAA  has  also  retained  the 
provisions  under  which  employers  and 
contractor  companies  may  join  consortia 
for  purposes  of  complying  with  the  rule. 
A  consortium  certification  statement 
must  set  forth  the  aspects  of  the  AMPP 
that  the  consortium  intends  to  provide 
to  aviation  employers. 

Generally,  the  final  rule  provides  that 
aviation  entities  must  submit  the 
certification  statements  in  duplicate. 
The  FAA  will  annotate  receipt  on  one 
of  the  copies  and  return  it  to  the 
submitter,  after  which  the  submitter  can 
implement  its  AMPP. 

Phased  Implementation 

The  NPRM  included  a  proposed 
schedule  for  phased  implementation  of 
the  AMPP  for  the  aviation  industry. 
Most  commenters  that  addressed  the 
schedule  favored  the  FAA's  proposal 
and  this  schedule  has  been  maintained 
in  the  final  rule.  For  each  class  of 
employers,  the  rule  requires  submission 
of  a  certification  statement  by  a  certain 
date  and  implementation  of  the  FAA- 
mandated  AMPP  approximately  6 
months  later.  One  change  was  made  in 
response  to  comments:  As  proposed, 
employers  would  have  had  8  months 
after  their  specified  submission  date  to 
ensure  that  contractor  employees  were 
subject  to  an  approved  program.  Many 
commenters  did  not  think,  given  the 
complexity  of  the  new  requirements, 
that  they  could  both  implement  their 
own  programs  and  monitor  their 
contractor  companies'  compliance.  The 
FAA  has  therefore  revised  ^e  timetable 
to  require  employers  to  ensure 
compliance  by  contractors  12  months 
after  the  date  on  which  the  employers' 
must  submit  their  certification 
statements. 

Under  the  final  rule,  part  121  and 
large  part  135  certificate  holders  (more 
than  50  covered  employees)  and  air 
traffic  control  facilities  are  required  to 
comply  with  the  rule-first,  with 
implementation  scheduled  to  occur  on 
January  1.  1995.  Part  135  certificate 
.holders  with  11  to  50  covered 
employees  are  in  the  second  phase  of 
implementation  (June  1, 1995),  and 
small  part  135  certificate  holders  and 
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§  135.1(c)  operators  in  the  last  phase 
(January  1, 1996). 

Employees  Located  Outside  the  U.S. 

The  NPRM  proposed  that  the  rule 
would  apply  to  direct  employees  of  U.S. 
air  carriers  who  perform  safety-sensitive 
functions  outside  the  U.S.  after  January 
2. 1995.  The  NPRM  also  proposed  that 
the  FAA  would  not  permit  testing  of 
'  such  employees,  however,  if  the  FAA 
received  written  docimientation  from  an 
employer  demonstrating  that  such 
testing  would  be  inconsistent  with  the 
laws  and  regulations  of  the  country  in 
which  the  testing  would  occur.  Upon 
review  of  the  comments  submitted  to 
this  docket  and  to  FAA  Docket  Number 
27066  (which  addressed  possible  testing 
requirements  for  foreign  air  carriers),  the 
FAA  has  determined  tfiat  it  will  not 
require  testing  of  any  employees  located 
outside  the  territory  of  the  United 
States. 

To  ensure  proper  selection  for  random 
testing,  an  employer  is  required  to 
remove  from  the  random  testing  pool 
any  employee  assigned  to  perform 
covered  functions  solely  outside  the 
territory  of  the  United  States,  since  such 
an  employee  would  not  be  available  for 
testing.  The  employee  must  be  returned 
to  the  random  testing  pool  as  soon  as 
the  employee  once  more  begins  to 
perform  functions  wholly  or  partially 
within  the  territory  of  the  United  States. 
Although  the  FAA  is  cognizant  of 
concerns  about  safety  and  economic 
parity  that  would  be  raised  by  such  an 
exclusion,  the  FAA  has  determined  that 
extraterritorial  apphcation  of  this  rule, 
with  its  significant  logistical  issues  and 
possible  conflicts  with  local  laws, 
should  not  be  pursued. 

Paperwork  Reduction  Act  Approval 

Appendix  J  to  part  121  requires  each 
employer  to  submit  to  the  FAA:  An 
alcohol  misuse  prevention  program 
certification  statement;  notification  to 
the  FAA  of  alcohol  misuse  by  holders  of 
airman  medical  certificates  issued  under 
14  CFR  part  67;  notification  to  the  FAA 
of  refusals  to  submit  to  alcohol  testing 
by  holders  of  airman  certificates  issued 
under  14  CFR  parts  61,  63,  and  65;  and 
annual  statistical  reports  summarizing 
data  on  the  employer's  alcohol  misuse 
prevention  program.  To  provide  the 
notifications  and  reports  to  the  FAA. 
employers  are  required  to  maintain 
records  related  to  each  covered 
employee,  including-test  results.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  recordkeeping  and  reporting 
requirements  in  this  final  rule  have  been 
submitted  to  the  Office  of  Management 
nnd  Budget  (OMB)  for  approval 


Information  collection  requirements  are 
not  effective  until  the  paperwork 
reduction  act  package  has  been 
received. 

Economic  Summaiy 

A  full  regulatory  evaluation  has  been 
prepared  by  the  FAA  and  placed  in  the 
docket  that  provides  detailed  estimates 
of  the  economic  consequences  of  this 
regulatory  action.  The  FAA  certifies  that 
the  annual  costs  to  be  imposed  on  small 
operators  will  not  exceed  the  thresholds 
for  significant  impact  and  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Analjrsis 

The  FAA  finds  that  this  rule  affects  all 
part  121  and  part  135  air  carriers.  The 
FAA  finds  that  this  rule  will  not  have 
an  adverse  impact  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States. 

Federalism  Implications 

This  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  FAA  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Significance 

This  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  although  it  may  result 
in  an  increase  in  costs  for  consumers, 
industry,  or  Federal.  State,  or  local 
agencies.  The  FAA  has  determined, 
however,  that  this  rule  involves  issu6s 
of  substantial  interest  to  the  public. 
Therefore,  the  FAA  has  determined  that 
the  rule  is  significant  under  the 
Executive  Order  12866  and  the 
Regulator)-  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034:  February  2, 1979). 

A  Regulatory  Impact  Analysis  of  the 
rule  has  been  placed  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  office  identified  under 
TOR  FURTHER  INFORMATION  CONTACT." 

Other  Regulatory  Matters 

The  FAA  has  received  three  petitions 
for  rulemaking  that  address  issues 
concerning  alcohol  use  in  aviation.  The 
docket  numbers  for  those  petitions  are 
24706.  26233.  and  26872:  Because  the 
issues  raised  in  the  petitions  have  been 


resolved  in  this  final  rule,  the  FAA  has 
closed  these  actions. 

A  number  of  commenters  also  asked 
that  the  FAA  amend  14  CFR  91.13(a)  to 
provide  that  crewrmembers  would  only 
be  held  liable  for  the  actions  of  a  fellow 
crewmember  if  they  have  actual 
knowledge  that  the  crewmember  was 
impaired  by  drugs  or  alcohol.  The 
comments  cited  the  case  of  Johnson  v. 
National  Transportation  Safety  Board. 
979  F.2d  618  (7th  Cir.  1992).  in  which 
a  pilot  lost  his  airman  certificate  after 
his  copilot  was  determined  to  have  been 
intoxicated.  Revision  of  this  provision 
was  neither  explicitly  nor  implicitly 
contemplated  in  the  NPRM,  and  the 
FAA  finds  that  the  issue  is  outside  the 
scope  of  this  rulemaking. 

List  of  Subjects 

14  CFR  Part  61  , 

Air  safety.  Air  transportation.  Aircraft, 
Aircraft  pilots.  Airmen,  Alcohol, 
Alcoholism,  Aviation  safety.  Safety, 
Transportation. 

14  CFR  Part  63 

Air  safety.  Air  transportation.  Aircraft. 
Airmen.  Alcohol.  AlcohoHsm,  Aviation 
safety.  Safety,  Transportation. 

14  CFR  Part  65 

Air  safety.  Air  traffic.  Air 
transportation.  Aircraft.  Airmen, 
Alcohol,  Alcoholism,  Aviation  safety. 
Safety,  Transportation. 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots,  Airmen, 
Airplanes,  Alcohol,  Alcoholism. 
Aviation  safety.  Pilots,  Safety. 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation,  Aircraft,  Airmen, 
Airplanes,  Alcohol.  Alcoholism, 
Aviation  safety.  Pilots,  Safety. 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  61,  63.  65, 121, 
and  135  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1421. 
1422.  and  1427  (revised.  Pub.  L  102-143. 
October  28. 1991);  49  U.S.Q  106(g)  (revised. 
Pub.  L.  97-449.  January  1 2, 1983). 

2.  Section  61.14  is  revised  to  read  as 
follows: 
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§  61.14    Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  imder  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  63— CERTIFICATION:  FUGHT 
CREW-MEMBERS  OTHER  THAN 
PILOTS 

3.  The  authority  citation  for  part  63  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355.  1421, 
1422. 1427. 1429,  and  1430  (revised.  Pub.  L. 
102-143,  October  28, 1991);  49  U.S.C.  106(g) 
(revised,  Pub.  L  97-449,  January  12, 1983). 

4.  Section  63.12b  is  revised  to  read  as 
follows: 

§  63. 1 2b    Refusal  to  sutMnit  to  a  drug  or 
alcohol  test 

(a)  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  appendix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder 
a  part  135  certificate  holder,  or  an 
operator  as  defined  in  §  135.1(c)  of  this 
chapter. 

(b)  Refusal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

PART  65-CERnFICATlON:  AIRMEN 
OTHER  THAN  FUQHT 
CREWMEMBERS 

5.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C  1354(a),  1355, 1421. 
1422.  and  1427  (revised.  Pub.  L.  102-143. 
October  28, 1991);  49  U.S.C  106(g)  (revised. 
Pub.  L.  97-449.  January  12, 1983). 

6.  Section  65.23  is  revised  to  read  as 
follows: 

§65.23    Refusal  to  submit  to  a  drug  or 
alcohol  test 

(a)  General.  This  section  applies  to  an 
employee  who  performs  a  function 
listed  in  app>endix  I  or  appendix  J  to 
part  121  of  this  chapter  directly  or  by 
contract  for  a  part  121  certificate  holder, 
a  part  135  certificate  holder,  an  operator 
as  defined  in  §  135.1(c)  of  this  chapter, 
or  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S. 
military. 

(b)  Refysal  by  the  holder  of  a 
certificate  issued  under  this  part  to  take 
a  drug  test  required  under  the 
provisions  of  appendix  I  to  part  121  or 
an  alcohol  test  required  under  the 
provisions  of  appendix  J  to  part  121  is 
grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  such  refusal;  and 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

7.  Section  65.46a  is  added  to  read  as 
follows: 

§  65.46a    Misuse  of  alcohol. 

(a)  This  section  applies  to  employees 
who  perform  air  traffic  control  duties 
directly  or  by  contract  for  an  employer 
that  is  an  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
(covered  employees). 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  functions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  employer  having  actual 
knowledge  that  an  employee  has  an 
alcohol  concentration  of  0.04  or  greater 
shall  permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  employer 
having  actual  knowledge  that  a  covered 
employee  is  using  alcohol  while 
performing  safety-sensitive  functions 
shall  permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(d)  Pre-duty  use.  No  covered 
employee  shall  perform  air  traffic 
control  duties  within  8  hours  after  using 
alcohol.  No  employer  having  actual 
knowledge  that  such  an  employee  has 
used  alcohol  within  8  hours  shall 


permit  the  employee  to  perform  or 
continue  to  perform  air  traffic  control 
duties.  ^ 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  imder  appendix  J  to  part  121  of  this 
chapter,  or  the  employer  has  determined 
that  the  employee's  performance  could 
not  have  contributed  to  the  accident. 

(f)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  J  to  part  121  of  this  chapter. 
No  employer  shall  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

8.  Section  65.46b  is  added  to  read  as 
follows: 

§  65.46b    Testing  for  alcohol. 

(a)  Each  air  traffic  control  facility  not 
operated  by  the  FAA  or  the  U.S.  military 
(hereinafter  employer)  must  establish  an 
alcohol  misuse  prevention  program  in 
accordance  with  the  provisions  of 
apjpendix  J  to  part  121  of  this  chapter. 

(b)  No  employer  shall  use  any  person 
who  meets  the  definition  of  covered 
employee  in  appendix  J  to  part  121  to 
perform  a  safety-sensitive  function 
listed  in  that  appendix  unless  such 
person  is  subject  to  testing  for  alcohol 
misuse  in  accordance  with  the 
provisions  of  appendix  J. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

9.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1356. 
1357. 1401. 1421-1430. 1485.  and  1502 
(revised.  Pub.  L.  102-143.  October  28, 1991): 
49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12. 1983). 

10.  Section  121.458  is  added  to 
subpart  O  to  read  as  follows: 

$121,458    Misuse  of  alcohol. 

(a)  General.  This  section  applies  to 
employees  who  perform  a  function 
listed  in  appendix )  to  this  part  for  a 
certificate  holder  (covered  employees). 
For  the  purpose  of  this  section,  a  [>erson 
who  meets  the  definition  of  covered 
employee  in  appendix  J  is  considered  to 
be  performing  the  function  for  the 
certificate  holder. 
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(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  Actions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  certificate  holder  having 
actual  knowledge  that  an  employee  has 
an  alcohol  concentration  of  0.04  or 
greater  shall  permit  the  employe  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-soMitive  functions.  No  certificate 
holder  having  actual  knowledge  that  a 
covered  employee  is  using  alcohol 
while  performing  safety-sensitive 
functions  shall  permit  the  employee  to 
perform  or  omtinue  to  perform  safety- 
sensitive  functions. 

(d)  Pre-duty  use.  (1)  No  covered 
employee  shall  perform  flight 
crewmember  or  flight  attendant  duties 
within  8  hours  after  using  alcohol.  No 
certificate  holder  having  actual 
knowledge  that  such  an  employee  has 
used  alcohol  within  8  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  the  specified 
duties. 

(2)  No  covered  employee  shall 
perform  safety-sensitive  duties  other 
than  those  specified  in  paragraph  (d)(1) 
of  this  section  within  4  hours  after  using 
alcohol.  No  certificate  holder  having 
actual  knowledge  that  such  an  employee 
has  used  alcohol  within  4  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 

a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  J  of  this  part,  or  the 
employer  has  determined  that  the 
employee's  performance  could  not  have 
contributed  to  the  accident. 

(f)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  |  to  this  part.  No  certificate 
holder  shall  permit  an  employee  who 
refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

11.  Section  121.459  is  added  to 
subpart  O  to  read  as  follows: 

$121,459    Testing  for  alcohoL 

(a)  Each  certificate  holder  must 
establish  an  alcohol  misuse  prevention 


program  in  accordance  with  the 
provisions  of  appendix  I  to  this  part. 

(b)  No  certificate  holder  shall  use  any 
person  who  meets  the  definition  of 
covered  employee  in  appendix  J  to  this 
part  to  perform  a  safety-sensitive 
functionlisted  in  that  appendix  unless 
such  person  is  subject  to  testing  for 
alcohol  misuse  in  accordance  with  the 
provisions  of  appendix  J. 

12.  Appendix  J  to  part  121  is  added 
to  read  as  follows: 

Appendix  J  to  Part  121— Aloriiol 
Misuse  Prevention  Program 

This  appendix  contains  the  standards  and 
components  that  must  be  included  in  an 
alcohol  misuse  prevention  program  required 
by  this  chapter. 

GeneraL 

A.  Purpose.  The  purpose  of  this  appendix 
is  to  establish  programs  designed  to  help 
prevent  accidents  and  injuries  resulting  from 
the  misuse  of  alcohol  by  employees  who 
perform  safety-sensitive  functions  in 
iviation. 

B.  Alcohol  testing  procedures.  Each 
smployer  shall  ensure  that  all  alcohol  testing 
inducted  pursuant  to  this  appendix 
x)mplies  with  the  procedures  set  forth  in  49 
ZFR  part  40.  The  provisions  of  49  CFR  part 
10  that  address  alcohol  testing  are  made 
ippiicable  to  employers  by  this  appendix. 

C.  Definitions. 
As  used  in  this  appendix — 
Accident  means  an  occurrence  associated 

vith  the  operation  of  an  aircraft  which  takes 
)lace  between  the  time  any  person  boards  the 
lircraft  with  the  intention  of  flight  and  the 
ime  all  such  persons  have  disembarked,  and 
n  which  any  person  suffers  death  or  serious 
njury  or  in  which  the  aircraft  receives 
ubstantial  damage. 
Administrator  means  the  Administrator  of 
he  Federal  Aviation  Administration  or  his  or 
ler  designated  representative. 
Afpohol  means  the  intoxicating  agent  in 
everage  alcohol,  ethyl  alcohol,  or  other  low 
I  nolecular  weight  alcohols,  including  methyl 
( >T  isopropyl  alcohol. 

Alcohol  concentration  (or  content)  means 
I  ne  alcohol  in  a  volume  of  breath  expressed 
i  1  terms  of  grams  of  alcohol  per  210  liters  of 
I  reath  as  indicated  by  an  evidential  breath 
I  sst  under  this  appendix. 

Alcohol  use  means  the  consumption  of  any 
I  everage,  mixture,  or  preparation,  including  " 
i  ay  medication,  containing  alcohol. 

Confirmation  test  means  a  second  test, 
I  )llowing  a  screening  test  with  a  result  0.02 
( r  greater,  that  provides  quantitative  data  of 
i^rohol  concentration. 

Consortium  means  an  entity,  including  a 
£  roup  or  association  of  employers  or 
c  intrarrtors.  that  provides  alcohol  testing  as 
r  iquired  by  this  appendix  and  that  acts  on 
t  ;half  of  such- employers  or  contractors, 
( rovided  that  it  has  submitted  an  alcohol 
r  lisuse  prevention  program  certification 
s  atement  to  the  FAA  in  accordance  with  this 
0  )pendix. 

Contractor  company  means  a  company  that 
h  js  employees  who  perform  safety-sensitive 
f  nctions  by  contract  for  an  employer. 


Covered  employee  means  a  person  who 
performs,  either  directly  or  by  contract,  a 
safety-sensitive  function  listed  in  section  II  of 
this  appendix  for  an  employer  (as  defined 
below).  For  purposes  of  pre-employment 
testing  only,  the  term  "covered  employee" 
includes  a  person  applying  to  peiferm  a 
safety-sensitive  function. 

DOT  agency  means  an  agency  (or 
••operating  administration")  of  the  United 
States  Department  of  Transportation 
administering  regulations  requiring  alcohol 
testing  (14  CPR  parts  65. 121,  and  135;  49 
CFR  parts  199,  219t  and  382)  in  accordanc  • 
with  49  CFR  part  40. 

£>np/o>w  means  a  part  121  certificate 
holder;  a  part  135  certificate  holder  an  air 
traffic  control  facility  not  operated  by  the 
FAA  or  by  or  under  contract  to  the  U.S. 
military;  and  an  operator  as  defined  in  14 
CFR  135.1(c). 

Performing  (a  safety-sensitive  function):  an 
employee  is  considered  to  be  performing  a 
safety-sensitive  function  during  any  period  in 
which  he  or  she  is  actually  performing,  ready 
to  perform,  or  inomediately  available  to 
.  perform  such  functions. 

Refuse  to  submit  (to  an  alcohol  test)  means 
that  a  covered  employee  fails  to  provide 
adequate  breath  for  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  to  be 
tested  in  accordance  with  this  appendix,  or 
engages  in  conduct  that  clearly  otetructs  the 
testing  process. 

Safety-sensitive  function  means  a  function 
listed  in  section  II  of  this  appendix. 
Screening  test  means  an  analytical 
procedure  to  determine  whether  a  covered 
employee  may  have  a  prohibited 
concentration  of  alcohol  in  his  or  her  system. 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or  Doctor 
of  Osteopathy),  or  a  licensed  or  certified 
psychologist,  social  worker,  employee 
assistance  professional,  or  an  addiction 
counselor  (certified  by  the  National 
Association  of  Alcoholism  and  Drug  Abuse 
Counselors  Certification  Commission)  with 
knowledge  of  and  clinical  experience  in  the 
diagnosis  and  treatment  of  alcohol-related 
disorders. 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
section  IV  of  this  appendix)  found  during 
random  tests  given  under  this  appendix  to 
have  an  alcohol  concentration  of  0.04  or 
greater  plus  the  number  of  employee.s  who 
refused  a  random  test  required  b>  this 
appendix,  divided  by  the  total  report«!d 
number  of  employees  in  the  industry  given 
random  alcohol  tests  under  this  appendix 
plus  the  total  reported  number  of  employees 
in  the  industry  who  refuse  a  random  test 
required  by  this  appendix. 
D  Preemption  of  State  and  local  laws. 
1.  Except  as  provided  in  subparagraph  2  of 
this  paragraph,  these  regulations  preempt  any 
State  or  local  law.  rule,  regulation,  or  ord«r 
to  the  extent  that: 

(a)  Compliance  with  both  the  State  or  local 
requirement  and  this  appendix  is  not 
possible;  or 

(li)  Compliance  with  the  State  or  local 
requirrment  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirrment  in  this  appendix. 
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2.  The  alcohol  misuse  requirements  of  this 
title  shall  not  be  construed  to  preempt 
provisions  of  State  criminal  law  that  impose 
sanctions  for  reckless  conduct  leading  to 
actual  loss  of  life,  injury,  or  damage  to 
property,  whether  the  provisions  apply 
specifically  to  transportation  employees  or 
employers  or  to  the  general  public. 

E.  Ckher  requirements  imposed  by 
employers. 

Except  as  expressly  provided  in  these 
alcohol  misuse  requirements,  nothing  in 
these  requirements  shall  be  construed  to 
affect  the  authority  of  employers,  or  the 
rights  of  employees,  with  respect  to  the  use 
or  possession  of  alcohol,  including  any 
authority  and  rights  with  respect  to  alcohol 
testing  and  rehabilitation. 

F.  Requirement  for  notice. 

Before  performing  an  ^Icohol  test  under 
this  appendix,  each  employer  shall  notify  a 
covered  employee  that  the  alcohol  test  is 
required  by  this  appendix.  No  employer  shall 
fulscly  represent  that  a  test  is  administered 
under  this  appendix. 

n.  Covered  Employees 

Each  employee  who  performs  a  function 
listed  in  this  section  directly  or  by  contract 
for  an  employer  as  defined  in  this  appendix 
must  be  subject  to  alcohol  testing  under  an 
FAA-approved  alcohol  misuse  prevention 
program  implemented  in  accordance  with 
this  appendix.  The  covered  safety-sensitive 
functions  are: 

1.  Flight  crewmember  duties. 

2.  Flight  attendant  duties. 

3.  Flight  instruction  duties. 

4.  Aircraft  dispatcher  duties. 

5.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

6.  Ground  security  coordinator  duties. 

7.  Aviation  screening  duties. 

8.  Air  traffic  control  duties. 

m.  Tests  Required 

A.  Pre-employment 

1.  Prior  to  the  first  time  a  covered 
employee  performs  safety-sensitive  functions 
for  an  employer,  the  employee  shall  undergo 
testing  for  alcohol.  No  employer  shall  allow 

a  covertd  employee  to  perform  safety- 
sensitive  functions  unless  the  employee  has 
been  administered  an  alcohol  test  with  a 
result  indicating  an  alcohol  concentration 
less  than  0.04.  If  a  pre-employment  test  result 
under  this  paragraph  indicates  an  alcohol 
concentration  of  0.02  or  greater  but  less  than 
0.04,  the  provisions  of  paragraph  F  of  section 
V  of  this  appendix  apply. 

2.  An  employer  is  not  required  to 
administer  an  alcohol  test  as  required  by  this 
paragraph  if: 

(a)  The  employee  has  undergone  an  alcohol 
test  required  by  this  appendix  or  the  alcohol 
misuse  nije  of  another  DOT  agency  under  49 
CFR  part  40  within  the  previous  6  months, 
with  a  result  indicating  an  alcohol 
concentration  less  than  0.04:  and 

(b)  The  employer  ensures  that  no  prior 
employer  of  the  covered  employee  of  whom 
the  employer  has  knowledge  has  records  of 

a  violation  of  §  65.46a,  121  458.  or  135.253  of 
this  chapter  or  the  alcohol  misuse  rule  of 
another  DOT  agency  within  the  previous  6 
months. 


B.  Post-accident 

1.  As  soon  as  practicable  following  an    • 
accident,  each  employer  shall  test  each 
surviving  covered  employee  for  alcohol  if 
that  employee's  performance  of  a  safety- 
sensitive  function  either  contributed  to  the 
accident  or  cannot  be  completely  discounted 
as  a  contributing  factor  to  the  accident  The 
decision  not  to  administer  a  test  under  this 
section  shall  be  based  on  the  employer's 
determination,  using  the  best  available 
information  at  the  time  of  the  determination, 
that  the  covered  employee's  performance 
could  not  have  contributed  to  the  accident. 

2.  If  a  test  required  by  this  section  is  not 
administered  within  2  hours  following  the 
accident,  the  employer  shall  prepare  and 
maintain  on  file  a  record  stating  the  reasons 
the  test  was  not  promptly  administered.  If  a 
test  required  by  this  section  is  not 
administered  within  8  hours  following  the 
accident,  the  employer  shall  cease  attempts 
to  administer  an  alcohol  test  and  shall 
prepare  and  maintain  the  same  record. 
Records  shall  be  submitted  to  the  FAA  upon 
request  of  the  Administrator  or  his  or  her 
designee. 

3.  A  covered  employee  who  is  subject  to 
post-accident  testing  shall  remain  readily 
available  for  such  testing  or  may  be  deemed 
by  the  employer  to  have  refused  to  submit  to 
testing.  Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of  necessary 
medical  attention  for  injured  people 
following  an  accident  or  to  prohibit  a  covered 
employee  from  leaving  the  scene  of  an 
accident  for  the  period  necessary  to  obtain 
assistance  in  responding  to  the  accident  or  to 
obtain  necessary  emergency  medical  care. 

C.  Random  testing 

1.  Except  as  provided  in  paragraphs  2-4  of 
this  section,  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  will  be  25 
percent  of  the  covered  employees. 

2.  The  Administrator's  decision  to  increase 
or  decrease  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  based  on 
the  violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination  is 
drawn  from  alcohol  MIS  reports  required  by 
this  appendix.  In  order  to  ensure  reliability 
of  the  data,  the  Administrator  considers  the 
quality  and  completeness  of  the  reported 
data,  may  obtain  additional  information  or 
reports  from  employers,  and  may  make 
appropriate  modificatidns  in  calculating  the 
industry  violation  rate.  Each  year,  the 
Administrator  will  publish  in  the  Federal 
Register  the  minimum  annual  percentage  rate 
for  random  alcohol  testing  of  covered 
employees.  The  new  minimum  annual 
percentage  rate  for  random  alcohol  testing 
will  be  applicable  starting  lanuary  1  of  the 
calendar  year  following  publication. 

3.  (a)  When  the  minimum  annual 
percentage  rate  for  random  alcohol  testing  is 
25  {jercent  or  more,  the  Administrator  may 
lower  this  rate  to  10  percent  of  all  covered 
employees  if  the  Administrator  determines 
that  the  data  received  undur  the  reporting 
requirements  of  this  appendix  for  two 
(.onsecutivc  calendar  years  indicate  that  the 
violation  rate  is  less  than  0.5  percent. 

(b)  When  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  50  percent. 


the  Administrator  may  lower  this  rate  to  2S 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  refxirting  requirements  of 
this  appendix  for  two  consecdtive  calendar 
years  indicate  that  the  violation  rate  is  less 
than  1.0  percent  but  equal  to  or  greater  than 
0.5  percent. 

4.  (a)  When  the  minimum  annual 
percentage  rate  for  random  alcohol  testing  is 
10  percent,  and  the  data  received  under  the 
reporting  requirements  of  this  appendix  for 
that  calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5  percent  but 
less  than  1.0  percent,  the  Administrator  will 
increase  the  minimum  annual  percentage  rate 
for  random  alcohol  testing  to  25  percent  of 
all  covered  employees. 

(b)  When  the  minimum  annual  percentage 
rate  for  random  alcohol  testing  is  25  percent 
or  less,  and  the  data  received  under  the 
reporting  requirements  of  this  apfiendix  for 
that  calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0  percent, 
the  Administrator  will  increase  the  minimum 
annual  percentage  rate  for  random  alcohol 
testing  to  50  percent  of  all  covered 
employees. 

5.  The  selection  of  employees  for  random 
alcohol  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random-number  table  or  a  computer-based 
random  numlwr  generator  that  is  matched 
with  employees'  Social  Security  numbers, 
payroll  identification  numbers,  or  other 
comparable  identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of  being 
tested  each  time  selections  are  made. 

6.  The  employer  shall  randomly  select  a 
sufficient  number  of  covered  employees  for 
testing  during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 
annual  percentage  rate  for  random  alcohol 
testing  determined  by  the  Administrator.  If 
the  employer  conducts  random  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be  calculated  for 
each  individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees  who 
are  subject  to  random  alcohol  testing  at  the 
same  miittnium  annual  percentage  rate  under 

llpmf^dix  or  any  DOT  alcohol  testing 
rule. 

7.  Each  employer  shall  ensure  that  random 
alcohol  tests  conducted  under  this  appendix 
are  unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  throu^out  the  calendar  year. 

8.  Each  employer  shall  require  that  each 
<,overed  employee  who  is  notified  of 
selection  for  random  testing  proceeds  to  the 
testing  site  immediately;  provided,  however, 
that  if  the  employee  is  performing  a  safety- 
sensitive  function  at  the  time  of  the 
notification,  the  employer  shall  instead 
ensure  that  the  employee  ceases  to  perform 
the  safety-sensitive  function  and  proceeds  to 
the  testing  site  as  soon  as  possible. 

9.  A  covered  employee  shall  only  be 
randomly  tested  while  the  employee  is 
(>erforming  safety-sensitive  functions;  just 
before  the  employee  is  to  perform  safety- 
sensitive  functions;  or  just  after  the  employee 
has  ceased  (lerforming  such  functions. 

10.  If  a  given  covered  employee  is  subject 
lo  riin<lom  alcohol  testing  under  the  alcohol 


7392 


Federal  Register  /  Vol.  5< .  No.  3i  /  Tuesday.  February  15.  1994  /  Rules  and  Regulations 


testing  rules  of  more  than  one  DOT  agency, 
the  employee  shall  be  subject  to  random 
alcohol  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the  DOT 
agency  regulating  more  than  50  percent  of  the 
employee's  functions. 

11.  If  an  employer  is  required  to  conduct 
random  alcohol  testing  under  the  alcohol 
testing  rules  of  more  than  one  EXJT  agency, 
the  employer  may — 

(a)  Establish  separate  pools  for  random 
selection.  *rith  each  poo!  containing  the 
cowered  emplo>'ees  who  are  subject  to  testing 
at  the  same  required  rate:  or 

fb)  Randomly  select  such  employees  for 
testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any  DOT 
agency  to  which  the  employer  is  subjert. 

D.  Reasonable  Suspicion  Testing 

1.  An  employer  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test  when 
the  employer  has  reasonable  suspicion  to     - 
believe  that  the  employee  has  violated  the 
alcohol  misuse  prohibitions  in  $  65.46a 
121.45«,  or  135.253  of  this  chapter. 

2.  The  employer's  determination  that 
reasonable  suspicion  exists  to  require  the 
covered  employe^  undergo  an  alcohol  test 
shall  be  based  on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech  or  body  odors 
of  the  employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is  trained 
in  detecting  the  symptoms  of  alcohol  misuse. 
The  supervisor  wh«  makes  the  determination 
that  reasonable  suspicion  exists  shall  not 
conduct  the  breath  alcohol  test  on  that 
employee. 

3.  Alcohol  testing  is  authorized  by  this 
section  only  If  the  observations  required  by 
paragraph  2  are  made  during,  just  preceding 
or  just  after  the  period  of  the  work  day  that 
the  covered  employee  is  required  to  be  in 
compliance  with  this  rule  An  employee  may 
be  directed  by  the  employer  to  undergo 
reasonable  suspicion  testing  for  alcohol  only 
while  the  employee  is  performing  safety- 
sensitive  functions;  just  before  the  employee 
IS  to  perform  saiety-sensitive  functions;  or 
just  after  the  employee  has  ceased  performing 
such  fonctions. 

4.  (a)  If  a  lest  required  by  this  section  is  not 
administered  within  2  hours  following  the 
determination  made  under  paragraph  2  of 
this  section,  the  employer  shall  prepare  and 
maintain  on  file  a  record  stating  the  reasons 
Uie  test  was  not  promptly  administered.  If  a 
test  required  by  this  section  is  not 
administered  within  8  hours  following  the 
determination  made  under  paragraph  2  of 
this  section,  the  employer  shall  cease 
attempts  to  administer  an  alcohol  test  and 
shall  state  in  the  record  the  reasons  for  not 
administering  the  test. 

(b)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under  this 
section,  no  covered  employee  shall  report  for 
duty  or  remain  on  duty  requiring  the 

performance  of  safety-sensitive  fonctions 
while  the  employee  is  under  the  influence  of 
or  impaired  by  alcohol,  as  shown  by  the 
behavioral,  speech,  or  performance  indicators 
of  alcohol  misuse,  nor  shall  an  cmplo>x'r 
permit  the  covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
fonctions  until: 


(1)  An  alcohol  test  is  administered  and  the 
employee's  alcohol  concentration  measures 
less  than  0.02;  or 

(2)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not  less 
than  a  hours  following  the  determination 
made  under  paragraph  2  of  this  section  that 
there  is  reasonable  suspicion  that  the 
employee  has  violated  thealcohol  misuse 
provisions  in  S65.46a.  121.458,  or  135.253  of 
this  chapter. 

(c)  Except  as  provided  in  paragraph  4(b). 
no  employer  shall  take  any  action  under  this 
appendix  against  a  covered  employee  based 
solely  on  the  employee's  behavior  and 
appearance  in  the  absence  of  an  alcohol  test 
This  does  not  prohibit  an  employer  with 
authority  independent  of  this  appendix  from 
taking  any  action  otherwise  consistent  with 
law. 


E.  Return  to  Duty  Testing 

Each  employer  shall  ensure  that  before  a 
covered  employee  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive  fonction 
Biter  engaging  in  conduct  prohibited  in 
565.46a,  121.458,  or  135.253  of  this  chapter, 
the  employee  shall  undergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 

F.  Follow-up  Testing 

Following  a  determination  under  section 
VI.  paragraph  C2  of  this  appendix  that  a 
:»vered  employee  is  in  need  of  assistance  in 
■esolving  problems  associated  with  alcohol 
Tususe,  each  employer  shall  ensure  that  the 
;mployee  is  subject  to  unannounced  follow- 
jp  alcohol  testing  as  directed  by  a  substance 
ibuse  professional  in  accordance  with  the 
Jrovisions  of  section  VI.  paragraph  C.  3(b)(2) 
)f  this  appendix.  A  covered  employee  shall 
« twted  under  this  paragraph  only  while  the 
mployee  is  performing  safety-sensitive 
unctions;  just  before  the  employee  is  to 
•erform  safety-sensitive  fonctions;  or  just 

I  fter  the  employee  has  ceased  performing 

I  uch  fonctions. 

( ;.  Retesting  of  Covered  Employees  With  an 
.  Ucohol  Concentration  of  0.02  or  Greater  but 
i  ess  Than  0.04 


Each  employer  shall  retest  a  covered 
^ployee  to  ensure  compliance  with  the    ' 
flrovisions  of  section  V,  paragraph  F  of  this 
i  ppendix.  if  the  employer  chooses  to  permit 
t  le  employee  to  perform  a  safety-sensitive 
f  inction  within  8  hours  following  the 
a  Iministration  of  an  alcohol  test  indicating 
a  1  alcohol  concentration  of  0.02  or  greater 
b  Jt  less  than  0.04. 

r  '.  Handling  of  Test  Results,  Record 
f  etention.  and  Confidentialiiy 

/    Retention  of  Records 

1.  General  Requirement.  Each  employer 
s  lall  maintain  records  of  its  alcohol  misuse 
p  evention  program  as  provided  in  this 
»  ction.  The  records  shall  be  maintained  in 

secure  location  with  controlled  access. 

2.  Period  of  Retention.  Each  employer  shall 
n  aintain  the  records  in  accordance  with  the 
fc  llowing  schedule: 

(a)  Five  years.  Records  of  employee  alcohol 
tc  ;t  results  with  results  indicating  an  alcohol 
C(  ncentration  of  0.02  or  greater. 


documenUtion  of  refusals  to  take  required 
alcohol  tests,  calibration  documentation, 
employee  evaluations  and  referrals,  and' 
copies  of  any  annual  reports  submitted  to  the 
FAA  under.this  appendix  shall  be 
maintained  for  a  minimum  of  5  years. 

(b)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  be  maintained  for  a  minimum 
of  2  years. 

(c)  One  year.  Records  of  all  test  results 
below  0.02  shall  be  maintained  for  a 
minimum  of  1  year. 

3.  Types  of  Records.  The  following  specific 
records  shall  be  maintained. 

(a)  Records  related  to  the  collection 
process: 

(1)  Collection  logbooks,  if  used. 

(2)  Documents  relating  to  the  random 
selection  process. 

(3)  Calibration  documentation  for 
evidential  breath  testing  devices. 

(4)  Documentation  of  breath  alcohol 
technician  training, 

(5)  Documents  generated  in  connection 
with  decisions  to  administer  reasonable 
suspicion  alcohol  tests. 

(6)  Documents  generated  in  connection 
with  decisions  on  post-accident  tests. 

(7)  Documents  verifying  existence  of  a 
medical  explanation  of  the  inability  of  a 
covered  employee  to  provide  adequate  breath 
for  testing. 

(b)  Records  related  to  test  results: 

(1)  The  employer's  copy  of  the  alcohol  test 
form,  including  the  results  of  the  test; 

(2)  Documents  related  to  the  refosal  of  any 
covered  employee  to  submit  to  an  alcohol 
test  required  by  this  appendix. 

(3)  Diocuments  presented  by  a  covered 
employee  to  dispute  the  result  of  an  alcohol 
test  administered  under  this  appendix. 

(c)  Records  related  to  other  violations  of 
§§  65.46a.  121.248.  or  135.253  of  this  chapter. 

(d)  Records  related  to  evaluations: 

(1)  Records  pertaining  to  a  determination 
by  a  substance  abuse  professional  concerning 
a  covered  employee's  need  for  assistance. 

(2)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance  abuse 
professional, 

(3)  Records  of  notifications  to  the  Federal 
Air  Surgeon  of  violations  of  tlie  alcohol 
misuse  prohibitions  in  this  chapter  by 
covered  employees  who  hold  medical 
certificates  issued  under  part  67  of  this 
chapter. 

(e)  Records  related  to  education  and 
training: 

(1)  Materials  on  alcohol  misuse  awareness, 
including  a  copy  of  the  employer's  policy  on 
alcohol  misuse. 

(2)  Documentation  of  compliance  with  the 
requirements  of  section  VI,  par^raph  A  of 
this  appendix. 

(3)  Documentation  of  training  provided  to 
supervisors  for  the  purpose  of  qualifying  the 
supervisors  to  make  a  determination 
concerning  the  need  for  alcohol  testing  based 
on  reasonable  suspicion. 

(4)  Certification  that  any  training 
conducted  under  this  appendix  complies 
with  the  requirements  for  such  training. 
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B.  Reporting  of  Results  in  a  Management 
Information  System 

1.  Annual  reports  summarizing  the  results 
of  alcohol  misuse  pre\-ention  programs  shall 
be  submitted  to  the  FAA  in  the  form  and 
manner  prescribed  by  the  Administrator  by 
March  15  of  each  year  covering  the  previous 
calendar  year  (]anuary  1  thro\^  December 
31)  in  accordance  with  the  provisions  below. 

(a)  Each  part  121  certificate  holder  shall 
submit  an  annual  report  each  year. 

(b)  Each  entity  conducting  an  alcohol 
misuse  prevention  program  under  the 
provisions  of  this  appendix,  other  than  a  part 
121  certificate  holder,  that  has  50  or  more 
covered  employees  on  )anuary  1  of  any 
calendar  year  shall  submit  an  annual  report 
to  the  FAA  for  that  calendar  year, 

(c)  The  Administrator  reserves  the  right  to 
require  employers  not  otherwise  required  to 
submit  annual  reports  to  prepare  end  submit 
such  reports  to  the  FAA.  Employers  that  will 
be  required  to  submit  annual  reports  under 
this  provision  will  be  notified  in  vmting  by 
the  FAA. 

2.  Each  employer  that  is  subject  to  more 
than  one  DOT  agency  alcohol  rule  shall 
identify  each  employee  covered  by  the 
regulations  of  more  than  one  DOT  agency. 
The  identification  will  be  by  the  total  number 
and  category  of  covered  fonction.  Prior  to 
conducting  any  alcohol  test  on  a  covered 
employee  subject  to  the  rules  of  more  than 
one  DOT  agency,  the  employer  shall 
determine  which  DOT  agency  rule  or  rules 
authorizes  or  requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies, 

3.  Each  employer  shall  ensure  the  accuracy 
and  timeliness  of  each  report  submitted. 

4.  Each  report  shall  be  submitted  in  the 
form  and  manner  prescribed  by  the 
Administrator. 

5.  Each  report  shall  be  signed  by  the 
employer's  alcohol  misuse  prevention 
program  manager  or  other  designated 
representative. 

6.  Each  report  that  contains  information  on 
an  alcohol  screening  test  result  of  0.02  or 
greater  or  a  violation  of  the  alcohol  misuse 
provisions  of  §  65.46a,  121.458,  or  135.253  of 
this  chapter  shall  include  the  following 
informational  elements: 

(a)  Number  of  covered  employees  by 
employee  category. 

(b)  Number  of  covered  employees  in  each 
category  subject  to  alcohol  testing  under  the 
alcohol  misuse  rule  of  another  DOT  agency, 
identified  by  each  agency. 

(c)(1)  Number  of  screening  tests  by  t)^^  of 
test  and  employee  category. 

(2)  Number  of  confirmation  tests,  by  type 
of  test  and  employee  category. 

(d)  Number  of  confirmation  alcohol  tests 
indicating  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04  by  type  of  test  and 
employee  category.  , 

(e)  Number  of  confirmation  alcohol  tests 
indicating  an  alcohol  concentrjtion  of  0.04  or 
greater,  by  type  of  test  and  employee 
category-. 

(f)  Number  of  persons  denied  a  position  as 
a  covered  employee  following  a  pre- 
employment  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(g)  Number  of  covered  employees  with  a 
confirmation  alcohol  test  indicating  an 


alcohol  concentration  of  0.04  or  greater  who 
were  returned  to  duty  in  covered  positions 
(having  complied  with  the  reconunendations 
of  a  substance  abuse  professional  as 
described  in  section  V.  paragraph  E,  and 
section  VI,  paragraph  C  of  this  appendix). 

(h)  Number  of  covered  employees  who 
were  administered  alcohol  and  drug  tests  at 
the  same  time,  %vith  both  a  positive  drug  test 
result  and  an  alcohol  test  result  indicating  an 
alcohol  concentration  of  0.04  or  greater. 

(i)  Number  of  covered  employees  who  were 
found  to  have  violated  other  alcohol  misuse 
provisions  of  S§  65.46a.  121.458,  or  135.253 
of  this  chapter,  and  the  action  taken  in 
response  to  the  violation. 

(j)  Number  of  covered  employees  who 
refused  to  submit  to  an  alcohol  test  required 
under  this  appendix,  the  number  of  such 
refosals  that  were  for  random  tests,  and  the 
action  taken  in  response  to  each  refosal. 

(k)  Number  of  supervisors  who  have 
received  required  training  during  the 
reporting  period  in  determining  the  existence 
of  reasonable  suspicion  of  alcohol  misuse. 

7,  Each  report  with  no  screening  test 
results  of  0,02  or  greater  or  violations  of  the 
alcohol  misuse  provisions  of  §§  65.46a, 
121.458,  or  135.253  of  this  chapter  shall 
include  the  following  informational 
elements.  (This  report  may  only  be  submitted 
if  the  program  results  meet  these  criteria.) 

(a)  Number  of  covered  employees  by 
employee  category. 

(b)  Number  of  covered  employees  in  each 
category  subject  to  alcohol  testing  under  the 
alcohol  misuse  rule  of  another  DOT  agenc>', 
identified  by  each  agency. 

(c)  Number  of  screening  tests  by  t>-pe  of 
test  and  employee  category. 

(d)  Number  of  covered  employees  who 
engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  covered  positions  (having 
complied  with  the  recommendations  of  a 
substance  abuse  professional  as  described  in 
section  V,  paragraph  E,  and  section  VI, 
paragraph  C  of  this  appendix). 

(e)  Number  of  covered  employees  who 
refused  to  submit  to  an  alcohol  test  required 
under  this  appendix,  and  the  action  taken  in 
response  to  each  refosal. 

(f)  Number  of  supervisors  who  have 
received  required  training  during  the 
reporting  period  in  determining  the  existence 
of  reasonable  suspicion  of  alcohol  misuse. 

8  An  FAA-approved  consortium  may 
prepare  reports  on  behalf  of  individual 
aviation  employ-ers  for  purjjoses  of 
compliance  with  this  reporting  requirement. 
However,  the  aviation  employer  shall  sign 
and  submit  such  a  report  and  shall  remain 
responsible  for  ensuring  the  accuracy  and 
timeliness  of  each  report  prepared  on  its 
behalf  by  a  consortium. 

C.  Access  to  Records  and  Facilities 

1.  Except  as  required  by  law  or  expressly 
authorized  or  required  in  this  appendix,  no 
employer  shall  release  covered  employee 
information  that  is  contained  in  records 
required  to  be  maintained  under  this 
app>endix. 

2.  A  covered  employee  is  entitled,  upon 
written  request,  to  obtain  copies  of  any 
records  pertaining  to  the  employee's  use  of 
alcohol,  including  any  records  pertaining  to 


hU  or  her  alcohol  testa.  The  employer  shall 
promptly  provide  the  records  requested  by 
the  employee.  Access  to  an  employee's 
records  shall  not  be  contingent  upon 
payment  for  records  other  than  those 
specifically  requested. 

3.  Each  employer  shall  make  available 
copies  of  all  results  of  alcohol  testing 
conducted  under  this  appendix  and  any 
other  information  pertaining  to  t^ie 
employer's  alcohol  misuse  prevention 
program,  when  requested  by  the  Secretarv  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer  or 
covered  employee. 

4.  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of  an 
accident  investigation,  each  employer  shall 
disclose  information  related  to  the 
employer's  administration  of  a  post-accident 
alcohol  test  administered  following  the 
accident  under  investigation. 

5.  Recottis  shall  be  made  available  to  a 
subsequent  employer  upon  receipt  of  written 
request  from  the  covered  employee. 
Disclosure  by  the  subsequent  emplo>'er  is 
permitted  only  as  expressly  authorized  by  the 
terms  of  the  employee's  request 

6.  An  employer  may  disclose  information 
required  to  be  maintained  under  this 
apptendix  pertaining  to  a  covered  employee 
to  the  employee  or  to  the  decisionmaker  in 
a  lawsuit,  grievance,  or  other  proceeding 
initiated  by  or  on  behalf  of  the  individual 
and  arising  from  the  results  of  an  alcohol  test 
administered  under  this  appendix  or  from 
the  employer's  determination  that  the 
employee  engaged  in  conduct  prohibited 
under  §§65.46a,  121.458,  or  135.253  of  this 
chapter  (including,  but  not  limited  to,  a 
worker's  compensation,  unemployment 
compensation,  or  other  proceeding  relating  to 
a  benefit  sought  by  the  employee). 

7.  An  employer  shall  release  information 
regarding  a  covered  employee's  records  as 
directed  by  the  specific,  written  consent  of 
the  employee  authorizing  release  of  the 
information  to  an  identified  person.  Release 
of  such  information  by  the  person  receiving 
the  information  is  permitted  only  in 
accordance  with  the  terms  of  the  employee's 
consent. 

8.  Each  employer  shall  permit  access  to  all 
focilities  utilized  in  complying  with  the 
requirements  of  this  appendix  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over  the 
employer  or  any  of  its  covered  employees. 

V.  Consequences  for  Employees  Engaging  in 
Alc»hol-Related  Conduct 

A.  Remowl  From  Safety-sensiti\e  Function 
^.  Except  as  provided  in  section  VI  of  this 
appendix,  no  covered  employee  shall 
perform  safety -sonsitix'e  fonctions  if  the 
employee  has  engaged  in  conduct  prohibited 
by  §S65.46a,  121.458,  or  135.253  of  this 
chapter  or  an  alcohol  misuse  rule  of  another 
DOT  agency. 

2.  No  employer  shall  permit  any  co\-cred 
employee  to  perform  safet>  -sensitive 
fonctions  if  the  employer  has  determined 
that  the  employee  has  violate*!  this 
paragraph 
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B.  Permanent  Disqualification  From  Service 

An  employee  who  violates  §§65.46a(c), 
121.458(c).  or  135.253(c)  or  who  violates 
other  alcohol  misuse  provisions  of  §§  65.46a, 
121.458,  or  135.253  of  this  chapter  and  had 
previously  engaged  in  conduct  that  violated 
the  provisions  of  §$  65.46a,  121.458,  or 
135.253  of  this  chapter  af^er  March  18, 1994 
is  permanently  precluded  from  performing 
for  an  employer  the  safety-sensitive  duties 
the  employee  performed  before  such 
violation. 

C  Notice  to  the  Federal  Air  Surgeon 

1.  An  employer  who  determines  that  a 
covered  employee  who  holds  an  airman 
medical  certificate  issued  under  part  67  of 
this  chapter  has  violated  the  provisions  of 
S§  65.46a.  121.458.  or  135.253  of  this  chapter 
shall  notify  the  Federal  Air  Sui^eon  within 

2  working  days. 

2.  Each  such  employer  shall  forward  to  the 
Federal  Air  Surgeon  a  copy  of  the  report  of 
any  evaluation  performed  under  the 
provisions  of  section  VI  of  this  appendix 
within  2  working  days  of  the  employer's 
receipt  of  the  report 

3.  All  documents  shall  be  sent  to  the 
Federal  Air  Surgeon.  Office  of  Aviation 
Medicine.  Drug  Abatement  Division  (AAM- 
800).  400  7th  Street  SW..  Washington.  DC 
20590. 

4.  No  covered  employee  who  holds  a  part 
67  airman  medical  certificate  shall  perform 
safety-sensitive  duties  for  an  employer 
following  a  violation  until  and  unless  the 
Federal  Air  Surgeon  has  recommended  that 
the  employee  be  permitted  to  perform  such 
duties. 

D.  Notice  of  Refusals 

1.  Except  as  provided  in  subparagraph  2  of 
this  paragraph,  each  employer  shall  notify 
the  FAA  of  any  covered  employee  who  holds 
a  certificate  issued  under  part  61,  part  63,  or 
part  65  who  has  refused  to  submit  to  an 
alcohol  test  required  under  this  appendix. 
Notifications  should  be  sent  to:  Federal 
Aviation  Administration.  Aviation  Standards 
National  Field  Office,  Airmen  Certification 
Branch.  AVN-460.  P.O  Box  25082,  Oklahoma 
Cify,  OK  73125. 

2.  An  employer  is  not  required  to  notify  the 
FAA  of  refusals  to  submit  to  pre-employment 
alcohol  tests  or  refusals  to  submit  to  return 

to  duty  tests. 

E.  Required  Evaluation  and  Testing 

No  covered  employee  who  has  engaged  in 
conduct  prohibited  by  §§  65.46a,  121.458.  or 
135.253  of  this  chapter  shall  perform  safety- 
sensitive  functions  unless  the  employee  has 
met  the  requirements  of  section  VI,  paragraph 
C  of  this  appendix.  No  employer  shall  permit 
a  covered  employee  who  has  engaged  in  such 
conduct  to  perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  section  VI.  paragraph  C  of 
this  appendix. 

F.  Other  Alcohol-Related  Conduct 

1.  No  covered  employee  tested  under  the 
provisions  of  section  ID  of  this  appendix  who 
is  found  to  have  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.04  shall 
perform  or  continue  to  jjerform  safefy- 


an 
or 


sen  sitive  functions  for  an  employer,  nor  shall 
I  imployer  pwrmit  the  employee  to  perform 
« ontinue  to  perform  safety-sensitive 
fun  :tions.  until: 

(i )  The  employee's  alcohol  concentration 
me  isures  less  than  0.02;  or 

f  i)  The  start  of  the  employee's  next 
regf  larly  scheduled  duty  period,  but  not  less 
8  hours  following  administration  of  the 


thai 
test 


Except  as  provided  in  subparagraph  1  of 
this  paragraph,  no  employer  shall  take  any 
act]  3n  under  this  rule  against  an  employee 
basi  id  solely  on  test  results  showing  an 
alc(  hoi  concentration  less  than  0.04.  This 
doe !  not  prohibit  an  employer  with  authority 
ind  ipendent  of  this  rule  from  taking  any 
act]  >n  otherwise  consistent  with  law. 

VL  Ucohol  Misuse  Information,  Training, 
and  Referral 

A.  1  mployer  Obligation  to  Promulgate  a 
Pol,  :y  on  the  Misuse  of  Alcohol 

1  General  requirements.  Each 
em  iloyer  shall  provide  educational 
ma  erials  that  explain  these  alcohol 
mis  use  requirements  and  the  employer's 
pel  cies  and  procedures  with  respect  to 
laei  ting  those  requirements. 

[i   The  employer  shall  ensure  that  a  copy 
oft]  ese  materials  is  distributed  to  each 
cov  red  employee  prior  to  the  start  of  alcohol 
testl  ag  under  the  employer's  FAA-mandated 
alco  lol  misuse  prevention  program  and  to 
eacl  person  subsequently  hired  for  or 
tran  iferred  to  a  covered  position. 

(b  Each  employer  shall  provide  written 
noti  :e  to  representatives  of  employee 
orga  oizationa  of  the  availability  of  this 
info  ination. 

2.ji?e<7u/rec/  content.  The  materials  to  be 
mad  9  available  to  employees  shall  include 
deta  iled  discussion  of  at  least  the  following: 

(a  The  identify  of  the  person  designated  by 
the  (  mployer  to  answer  employee  questions 
aboi  t  the  materials.  ^ 

(b  The  categories  of  employees  who  are 
subj  ict  to  the  provisions  of  these  alcohol 
misi  se  requirements. 

(c  Sufficient  information  about  the  saflefy- 
sens  tive  functions  performed  by  those 
emp  oyees  to  make  clear  what  period  of  the 
wor    day  the  covered  employee  is  required 
to  b*  in  compliance  with  these  alcohol 
mist  se  requirements. 

(d  Specific  information  concerning 
emp  oyee  conduct  that  is  prohibited  by  this 
chaj  ter. 

(e  The  ciramistances  under  which  a 
covt  red  employee  will  be  tested  for  alcohol 
und(  r  this  appendix. 

(f]  The  procedures  that  will  be  used  to  test 
for  t  le  presence  of  alcohol,  protect  the 
emp  oyee  and  the  integrify  of  the  breath 
testi  ig  process,  safeguard  the  validity  of  the 
test  Bsults,  and  ensure  that  those  results  are 
attri  luted  to  the  correct  employee. 

(g  The  requirement  that  a  covered 
emp  oyee  submit  to  alcohol  tests 
adm  nistered  in  accordance  with  this 
ap^  ndix. 

(h  An  explanation  of  what  constitutes  a 
refill  al  to  submit  to  an  alcohol  test  and  the 
attei  dant  consequences. 

(i)  The  consequences  for  covered 
emp  oyees  found  to  have  violated  the 


prohibitions  in  this  chapter,  including  the 
requirement  that  the  employee  be  removed 
immediately  bom  performing  safefy-sensitive 
functions,  and  the  procedures  under  section 
VI  of  this  appendix. 

())  The  consequences  for  covered 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less  than 
0.04. 

(k)  Information  concerning  the  effects  of 
alcohol  misuse  on  an  individual's  health. 
work,  and  personal  life;  signs  and  symptoms 
of  an  alcohol  problem;  and  available  methods 
of  evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol;  and 
intervening  when  an  alcohol  problem  is 
suspected,  including  confrontation,  referral 
to  any  available  employee  assistance 
program,  and/or  referral  to  management. 

(1)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional  employer 
policies  with  respect  to  the  use  or  possession 
of  alcohol,  including  any  consequences  for 
an  employee  found  to  have  a  specified 
alcohol  level,  that  are  based  on  the 
employer's  authority  independent  of  this 
appwndix.  Any  such  additional  policies  or 
consequences  must  be  clearly  and  obviously 
described  as  being  based  on  independent 
authority. 

B.  Training  for  Supervisors 

Each  employer  shall  ensure  that  persons 
designated  to  determine  whether  reasonable 
suspicion  exists  to  require  a  covered 
employe  to  undergo  alcohol  testing  under 
section  II  of  this  appendix  receive  at  least  60 
minutes  of  training  on  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  probable  alcohol  misuse. 

C.  Referral,  Evaluation,  and  Treatment 

1.  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by  §§  65.46a, 
121.458.  or  135.253  of  this  chapter  shall  be 

'  advised  by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating  and 
resolving  problems  associated  with  the 
misuse  of  alcohol.  Including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and  counseling 
and  treatment  programs. 

2.  Each  covered  employee  who  engages  in 
conduct  prohibited  under  §§  65.46a.  121.458. 
or  135.253  of  this  chapter  shall  be  evaluated 
by  a  substance  abuse  professional  who  must 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

3.  (a)  Before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in  conduct 
prohibited  by  §§  65.46a,  121.458,  or  135.253 
of  this  chapter,  the  employee  shall  undergo 

a  retum-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of  less 
than  0.02. 

(b)  In  addition,  each  covered  employee 
identified  as  needing  assistance  in  resolving 
problems  associated  with  alcohol  misuse — 

(i)  Shall  be  evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
subparagraph  2  of  this  paragraph,  and, 
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(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  tests  administered  by  the 
emplojrer  following  the  employee's  return  to 
duty.  'The  number  and  frequency  of  such 
follow-up  testing  shall  be  detennined  by  a 
substance  abuse  professional,  but  shall 
consist  of  at  least  six  tests  in  the  first  12 
months  following  the  employee's  return  to 
duty.  The  employer  may  direct  the  employee 
to  undergo  testing  for  drugs  (both  retimi  to 
duty  and  foUow-up),  in  addition  to  alcohol 
testing,  if  the  substance  abuse  professional 
determines  that  drug  testing  is  necessary  for 
the  particular  employee.  Any  such  drug 
testing  shall  be  conducted  in  accordance 
with  the  requirements  of  49  CFR  part  40. 
Follow-up  testing  shall  not  exceed  60  months 
from  the  date  of  the  employee's  return  to 
duty.  The  substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests  have 
been  administered,  if  the  substance  abuse 
professional  determines  that  such  testing  is 
no  longer  necessary. 

4.  Evaluation  and  rehabilitation  may  be 
provided  by  the  employer,  by  a  substance 
abuse  professional  under  contract  with  the 
employer,  or  by  a  substance  abuse 
professional  not  affiliated  with  the  employer. 
The  choice  of  substance  abuse  professional 
and  assignment  of  costs  shall  be  made  In 
accordance  with  employer/employee 
agreements  and  employer  policies. 

5.  Each  employer  shall  ensure  that  a 
substance  abuse  professional  who  determines 
that  a  covered  employee  requires  assistance 
in  resolving  problems  with  alcohol  misuse 
does  not  refer  the  employee  to  the  substance 
abuse  professional's  private  practice  or  to  a 
person  or  oiganizatimi  bam  which  the 
substance  abuse  profiessional  receives 
remuneration  or  in  which  the  substance 
abuse  professional  has  a  financial  interest. 
This  paragraph  does  not  prohibit  a  substance 
abuse  professional  from  referring  an 
employee  for  assistance  provided  through — 

(a)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(b)  The  employer  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  employer; 

(c)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the  employee's 
health  Insurance  program:  or 

(d)  The  sole  aource  of  therapeutically 
appropriate  treatment  reasonably  accessible 
to  the  employee. 

6.  The  requirements  of  this  paragraph  with 
respect  to  referral,  evaluation,  and  ^ 
rehabilitation  do  not  apply  to  applicants  who 
refuse  to  submit  to  pre-employment  testing  or 
have  a  pre-employment  test  with  a  result 
indicating  an  alcohol  concentration  of  0.04  or 
greater. 

Vn.  Employer's  Alcohol  Misuse  Pievendon 
Program 

A.  Schedule  for  Submission  of  Certification 
Statements  and  Implementation 

1.  Each  employer  shall  submit  an  alcohol 
misuse  prevention  program  (AMPP) 
certification  statement  as  prescribed  in 
paragraph  B  of  section  VII  of  this  appendix, 
in  duplicate,  to  the  FAA.  Office  of  Aviation 
Medicine,  Drug  Abatement  Division  (AAM- 
800).  400  7th  Street  SW..  Washington.  DC 


20590,  in  accordance  with  the  schedule 
below. 

(a).  Each  employer  that  holds  a  part  121 
certificate,  eadi  employer  that  holds  a  part 
135  certificate  and  directly  employs  more 
than  50  covered  employees,  and  each  air 
traffic  control  facility  affscted  by  this  rule 
shall  submit  a  certification  statement  to  the 
FAA  by  July  1. 1994.  Each  employer  must 
implement  an  AMPP  meeting  the 
requirements  of  this  appendix  on  January  1. 
1995.  Contractor  employees  to  these 
employers  must  be  subject  to  an  AMPP 
meeting  the  requirements  of  this  appendix  by 
July  1. 1995. 

(b)  Each  employer  that  holds  a  part  135 
certificate  and  directly  employs  ^m  11  to  50 
covered  employees  shall  submit  a 
certification  statement  to  the  FAA  by  January 
1, 1995.  Each  employer  must  implement  an 
AMPP  meeting  the  requirements  of  this 
appendix  on  July  1, 1995.  Contractor 
employees  to  these  employers  must  be 
subject  to  an  AMPP  meeting  the  requirements 
of  this  appendix  by  January  1, 1996. 

(c)  Each  employer  that  holds  a  part  135 
certificate  and  directly  employs  ten  or  fewer 
covered  employees,  and  each  operator  as 
defined  in  14  CFR  13S.l(c)  shall  submit  a 
certification  statement  to  the  FAA  by  July  1. 
1995.  Each  employer  must  implement  an 
AMPP  meeting  the  requirements  of  this 
appendix  on  January  1, 1996.  Contractor 
employees  to  these  employers  must  be 
subject  to  an  AMPP  meeting  the  requirements 
of  this  appendix  by  July  1, 1996. 

2.  A  company  providing  covered 
employees  by  contract  to  employers  may  be 
authorized  by  the  FAA  to  establish  an  AMPP 
under  the  auspices  of  this  appendix  by 
submitting  a  certification  statement  meeting 
the  requirements  of  paragraph  B  of  section 
VH  of  this  appendix  directly  to  the  FAA. 
Each  contractor  company  that  establishes  an 
AMPP  shall  implement  iu  AMPP  in 
accordance  with  the  provisions  of  this 
appendix 

(a)  The  FAA  may  revoTce  its  authorization 
in  the  case  of  any  contractor  company  that 
Bails  to  properly  implement  its  AMPP. 

(b)  No  employer  shall  use  a  contracts 
company's  employee  who  is  not  subject  to 
the  employer's  AMPP  unless  the  employer 
has  first  determined  that  the  employee  is 
subject  to  another  FAA-ndmdated  AMPP. 

3.  A  consortium  may  be  authorized  to 
establish  a  consortium  AMPP  under  the 
auspices  of  this  appendix  by  submitting  a 
certification  statement  meeting  the 
requirements  of  paragraph  B  of  section  VII  of 
this  appendix  directly  to  the  FAA.  Each 
consortium  that  so  certifies  shall  implement 
the  AMPP  on  behalf  of  the  consortium 
members  in  accordance  with  the  provisions 
of  this  appendix 

(a)  The  FAA  may  revoke  its  authorization 
in  the  case  of  any  consortium  that  fails  to 
properly  implement  the  AMPP. 

(b)  Each  employer  that  participates  in  an 
FAA-approved  consortium  remains 
individually  responsible  for  ensuring 
compliance  with  the  provisions  of  these 
alcohol  misuse  requirements  and  must 
maintain  all  records  required  under  section 
IV  of  this  appendix. 


(c)  Each  cooaoitium  ahall  notify  die  FAA 
of  any  membership  termination  within  10 
days  of  such  tennination.         , 

4.  Any  person  who  applies  for  a  certificate 
under  the  promtons  of  parts  121  or  135  of 
this  chapter  after  the  effective  date  of  the 
final  rule  shall  submit  an  alcohol  misuse 
prevention  program  (AMPP)  certification 
statement  to  the  FAA  prior  to  beginning 
operations  pursuant  to  the  certificate.  'Die 
AMPP  shall  be  implemented  concurrently 
with  beginning  such  operations  or  on  the 
date  specified  in  paragraph  A.l.  of  this 
section,  whichever  is  later.  Contractor 
employees  to  a  new  certificate  holder  must 
be  subject  to  an  FAA-mandated  AMPP  within 
180  days  of  the  implementation  of  the 
employer's  AMPP. 

5.  Any  person  who  Intends  to  begin  air 
traffic  control  operations  as  an  employer  as 
defined  in  14  CFR  65.46(aK2)  (air  traffic 
control  facilities  not  operated  by  the  FAA  or 
by  or  under  contract  to  the  U.S.  military) 
after  March  18, 1994  shall,  not  later  than  60 
days  prior  to  the  proposed  Initiation  of  such 
operations,  submit  an  alcohol  misuse 
prevention  program  certification  statement  to 
the  FAA.  The  AMPP  shall  be  implemented 
concurrently  with  the  inception  of  op>erations 
or  on  the  date  specified  in  paragraph  A.1  of 
this  section,  whichever  is  later.  Contractor 
employees  to  a  new  air  traffic  control  facility 
must  be  subject  to  an  FAA-approved  program 
within  180  days  of  the  implementetion  of  the 
fiicillty's  program. 

6.  Any  person  who  intends  to  begin 
sightseeing  operations  as  an  o{>erator  under 
14  CFR  135.1(c)  after  March  18. 1994  shall, 
not  later  than  60  days  prior  to  the  proposed 
Initiation  of  such  operations,  submit  an 
alcohol  misuse  prevention  program  (AMPP) 
certification  statement  to  the  FAA.  The 
AMPP  shall  be  implemented  concurrently 
with  the  inception  of  operations  or  on  the 
date  specified  in  paragraph  A.l  of  this 
section,  whichever  is  later.  Contractor 
employees  to  a  new  operator  must  be  subject 
to  an  FAA-mandated  AMPP  within  180  days 
of  the  Implementation  of  the  employer's 
AMPP. 

7.  The  duplicate  certification  statement 
shall  be  annotated  indicating  receipt  by  the 
FAA  and  returned  to  the  employer, 
contractor  company,  or  consortium. 

8.  Each  consortium  that  submits  an  AMPP 
certification  statement  to  the  FAA  must 
receive  actual  notice  of  the  FAA's  receipt  of 
the  statement  prior  to  j)erf6rming  services  as 
an  FAA-approved  consortium  under  this 
appeal  ix  on  behalf  of  employers  or 
contractor  companies. 

9.  Each  employer,  and  each  contractor 
company  that  submits  a  certification 
statement  directly  to  the  FAA,  shall  notify 
the  FAA  of  any  proposed  change  in  status 
(e.g.,  join  a  consortium  or  another  carrier's 
program,  change  consortium,  etc.)  prior  to 
the  effective  date  of  such  change.  The 
employer  or  contractor  company  must  ensure 
that  it  is  continuously  covered  by  an  FAA- 
mandated  alcohol  misuse  prevention 
program. 
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B.  Required  Content  ofAMPP  Certification 
Statements 

1.  Each  AMPP  certification  statement 
submitted  by  an  employer  or  a  contractor 
company  shall  provide  the  following 
information: 

(a)  The  name,  address,  and  telephone 
nimiber  of  the  employer/contractor  company 
and  for  the  employer/contractor  company 
AMPP  manager; 

(b)  FAA  operating  certificate  number  (if 
applicable); 

(c)  The  date  on  which  the  employer  or 
contractor  company  will  implement  its 
AMPP; 

(d)  If  the  submitter  is  a  consortium 
member,  the  identity  of  the  consortiimn;  and 

(e)  A  statement  signed  by  an  authorized 
representative  of  the  employer  or  contractor 
company  certifying  an  understanding  of  and 
agreement  to  comply  with  the  provisions  of 
the  FAA's  alcohol  misuse  prevention 
regulations. 

2.  Each  consortium  certification  statement 
shall  provide  the  following  information. 

(a)  TTie  name,  address,  and  telephone 
number  of  the  consortium's  AMPP  manager; 

(b)  A  list  of  the  specific  services  the 
consortium  will  be  providing  in 
implementation  of  FAA-mandated  AMPPs 
(e.g.,  random  testing,  SAP). 

(c)  A  statement  signed  by  an  authorized 
representative  of  the  consortium  certifying  an 
understanding  of  and  agreement  to  comply 
with  the  provisions  of  the  FAA's  alcohol 
misuse  prevention  regulations. 

Vm.  Employees  Located  Outside  the  U.S. 

A.  No  covered  employee  shall  be  tested  for 
akohol  misuse  while  located  outside  the 
territory  of  the  United  States. 

1.  Each  covered  employee  who  is  assigned 
to  perform  safety-sensitive  functions  solely 
outside  the  territory  of  the  United  States  shall 
be  removed  from  the  random  testing  pool 
upon  the  inception  of  such  assignment 

2.  Each  covered  employee  who  is  removed 
from  the  random  testing  pool  under  this 
paragraph  shall  be  returned  to  the  random 
testing  pool  when  the  employee  resimies  the 
performance  of  safety-sensitive  functions 
wholly  or  partially  within  the  territory  of  the 
United  States. 

B.  The  provisions  of  this  appendix  shall 
not  apply  to  any  person  who  performs  a 
safety-sensitive  fiinction  by  contract  for  an 
employer  outside  the  territory  of  the  United 
States. 


P  kRT  135— AIR  TAXI  OPERATORS 
A  ID  COMMERCIAL  OPERATORS 

13.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Authority:  49  U.S.Q  1354(a),  1355(a), 
14  tl-1431,  and  1502  (revised.  Pub.  L  102- 
14  I,  October  28, 1991);  49  U.S.C  106(g) 
(re  nsed,  Pub.  L  97-449,  January  12. 1983). 

14.  In  §  135.1  paragraphs  (c)  and  (d) 
ap  revised  to  read  as  follows: 

S  1)5.1    Applicability. 


c) 
13  >. 


a26 
(c 
thii 
12 


:)  For  the  purpose  of  §§  135.249, 
.251. 135.253. 135.255,  and  135.353. 
op  ?rator  means  any  person  or  entity 
coi  iducting  non-stop  si^tseeing  flights 
fox  compensation  or  hire  in  an  airplane 
or  otorcraft  that  begin  and  end  at  the 
sai  le  airport  and  are  conducted  within 
5  statute  mile  radius  of  that  airport, 
d)  Notwithstanding  the  provisions  of 

'*•  part  and  appendices  I  and  J  to  part 
of  this  chapter,  an  operator  who 
do  s  not  hold  a  part  121  or  part  135 
cei  ificate  is  permitted  to  use  a  person 
wh  3  is  otherwise  authorized  to  perform 
ain  xafl  maintenance  or  preventive 
ma  ntenance  duties  and  who  is  not 
sul  ject  to  FAA-approved  anti-drug  and 
alo  >hol  misuse  prevention  programs  to 
pel  orm — 

(  )  Aircraft  maintenance  or  preventive 
ma  ntenance  on  the  operator's  aircraft  if 
the  operator  would  otherwise  be 
req  liied  to  transport  the  aircraft  more 
tha  I  50  nautical  miles  further  than  the 
rep  lir  point  closest  to  operator's 
pri  idpal  place  of  operation  to  obtain 
the  e  services;  or 

['.  )  Emergency  repairs  on  the 
op€  rator's  aircraft  if  the  aircraft  cannot 
*""  i  afely  operated  to  a  location  where 

(  mployee  subject  to  FAA-approved 
pro  rams  can  perform  the  repairs. 

1  ».  Section  135.253  is  added  to 
sub  )art  E  to  read  as  follows: 

$13  .253    Misuse  of  alcohol. 

(a  I  This  section  applies  to  employees 
wh<  perform  a  function  listed  in 
app  mdix  J  to  part  121  of  this  chapter  for 
a  ce  lificate  holder  or  operator  {covered 
em;  loyees).  For  the  purpose  of  this 
sect  on,  a  person  who  meets  the 
defi  lition  of  covered  employee  in 


appendix  J  is  considered  to  be 
performing  the  function  for  the 
certificate  holder  or  operator. 

(b)  Alcohol  concentration.  No  covered 
employee  shall  report  for  duty  or  remain 
on  duty  requiring  the  performance  of 
safety-sensitive  functions  while  having 
an  alcohol  concentration  of  0.04  or 
greater.  No  certificate  holder  or  operator 
having  actual  knowledge  that  an 
employee  has  an  alcohol  concentration 
of  0.04  or  greater  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(c)  On-duty  use.  No  covered  employee 
shall  use  alcohol  while  performing 
safety-sensitive  functions.  No  certificate 
holder  or  operator  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(d)  Pre-duty  use.  (1)  No  covered 
employee  shall  perform  flight 
crewmember  or  flight  attendant  duties 
within  8  hotu^  after  using  alcohol.  No 
certificate  holder  or  operator  having 
actual  knowledge  that  such  an  employee 
has  used  alcohol  within  8  hours  shall 
permit  the  employee  to  perform  or 
continue  to  perform  the  specified 
duties. 

(2)  No  covered  employee  shall 
perform  safety-sensitive  duties  other 
than  those  specified  in  paragraph  (d)(1) 
of  this  section  within  4  hours  after  using 
alcohol.  No  certificate  holder  or 
operator  having  actual  knowledge  that 
such  an  employee  has  used  alcohol 
within  4  hours  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(e)  Use  following  an  accident.  No 
covered  employee  who  has  actual 
knowledge  of  an  accident  involving  an 
aircraft  for  which  he  or  she  performed 
a  safety-sensitive  function  at  or  near  the 
time  of  the  accident  shall  use  alcohol  for 
8  hours  following  the  accident,  unless 
he  or  she  has  been  given  a  post-accident 
test  under  appendix  J  of  part  121  of  this 
chapter,  or  the  employer  has  determined 
that  the  employee's  performance  could 
not  have  contributed  to  the  accident 
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({)  Refusal  to  submit  to  a  required 
alcohol  test.  No  covered  employee  shall 
refuse  to  submit  to  a  post-accident, 
random,  reasonable  suspicion,  or 
follow-up  alcohol  test  required  under 
appendix  )  to  part  121  of  this  chapter. 
No  operator  or  certificate  holder  shall 
permit  a  covered  emplojree  who  refuses 
to  submit  to  such  a  test  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

16.  Section  135.255  is  added  to 
subpart  E  to  read  as  follows: 


S135.2SS   Testing  for  alcoltol. 

(a)  Each  certificate  holder  and 
operator  must  establish  an  alcohol 
misuse  prevention  program  in 
accordance  with  the.provisions  of 
appendix  J  to  part  121  of  this  chapter. 

(b)  No  certificate  holder  or  operator 
shall  use  any  person  who  meets  the 
definition  of  "covered  employee"  in 
appendix  J  to  part  121  to  perform  a 
safety-sensitive  function  usted  in  that 
appendix  imless  such  person  is  subject 
to  testing  for  alcohol  misuse  in 
accordance  with  the  provisions  of 
flODendrx  J. 


Issued  in  Washington,  DC,  on  January  25. 
1994. 

Federico  Pena, 

Secretary  of  Transportation .      e 

David  R.  Hinsor, 

AdmlnistTator. 

Note:  These  exhibits  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Exhibits— FAA  Alcohol  Testing 
Management  Information  System  Data 
Collection  Forms 

W>  I  MA  OOOE  4S10-1*-^ 
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ALCOHOL  TEST  NG  MANAGFMFIfr  INFORMATinN  SYSTEM  (IMS 


n^STRucnoNS 


The  following  instructions  an 
Administration  (FAA)  and  the  L 
Collection  Fonn.  These  instrui  ;tions 
the  probable  sources  for  this  information 
explanation  is  provided  on 
form  correctly. 


pa^es 


This  reporting  form  includes  fi> 
in  the  FAA  and  the  DOT  alcohc 
instructions,  and  the  page  location 


Section 


A.  AVIATION  EMPLOYER  INFcJrmATION 

B.  COVERED  EMPLOYEES 

C.  ALCOHOL  TESTING  INFOfJvIATION 

D.  OTHER  ALCOHOL  TESTINC  /PROGRAM  INFORMATION 

E.  ALCOHOL  TRAINING/EDUC  <\TION 


Page  1 


AVIATION 

which  the  report 
list  any  other 
FAA  Plan 
held  by  the 
and  telephone 
attaching  addi 
are  required 
provided  on  the 
of  the  individual 


EMPLOYER 


itioi  lal 


cer  r 


Page  1 


EMPL  )YEES 


COVERED 

that  must  be  testfed 
employee  categc 
engineers,    and 
Dispatcher";  "Maijitenance 
maintenance;  "Gr|)und 
Controller."  The 
department.    Thefee 


DATA  COLIECTION  FORM 


to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
-  Department  of  Transportation  (DOT)  Alcohol  Testing  MIS  Data 

n«  outline  and  explain  the  information  requested  and  indicate 

ion.  A  sample  applicant  testing  results  table  with  a  narrative 

iii-iv  as  an  example  to  facilitate  the  process  of  completing  the 


e  sections.  These  sections  address  the  data  elements  required 
testing  regulations.  The  five  sections,  the  page  number  for  the 
'""  on  the  reporting  form  are: 

Reporting 
Instructions  Form 

Page 


l-H 


il-V 


2-4 


4-5 


INFORMATION  ^Section  A)  requires  the  company  name  for 

s  prepared  and  a  current  iaddress.  Below  the  company  names 

.^    .aL    .  ^^®,<^o"^Pa"y  uses  ("Doing  Business  As")  and  the  company's 

Identification  Number.   Provide  the  FAA  Operating  Certificate  Number 

comi^any  (if  any).  Below  the  company  name,  list  the  name,  address. 

for  any  other  aviation  companies  covered  under  the  report' 

sheets,  if  necessary.  Finally,  a  signature  and  title  with  a  date' 

ifying  the  correctness  and  completeness  of  the  information 

f  Jrm.  and  a  current  telephone  number  (including  the  area  code) 

V  /ho  prepared  the  report. 


nan  es 


nu  Tit>er  i 


(Section  B)  requires  a  count  for  each  employee  category 

under  the  FAA/DOT  regulations.    For  the  FAA,  the  covered 

ries  are:     "Flight  Crewmember"  which  includes  pilots   flight 

navigators;    "Flight   Attendant*;    "Flight    Instructor";    "Aircraft 

which  includes  employees  who  perform  preventive 

Security  Coordinator";  "Aviation  Screener";  and  "Air  Traffic 

t  likely  source  for  this  information  is  the  employer's  personnel 

counts  should  be  based  on  the  company  records  for  the 
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reported  year.  The  TOTAL  is  a  count  of  all  covered  employees  for 
combined,  I.e.,  the  sum  of  the  columns. 


I  categories 


Additional  information  must  be  completed  if  your  company  employs  FAA  covered 
personnel  who  also  perform  non-aviation  duties  covered  by  the  alcohol  rules  of 
one  or  more  DOT  operating  administration(s).  NUMBER  OF  EMPLX>YEES 
COVERED  BY  MORE  THAN  ONE  DOT  OPERATING  ADMINISTRATION,  requires 
that  you  Identify  the  number  of  employees  in  each  employee  category  under  the 
appropriate  additional  operating  administration(s), 

ALCOHOL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  into  the  pre-employment 
category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  applicant  was  applying.  The  other  categories  are  for 
employee  testing  and  require  Information  for  company  employees  in  covered 
positions  only.  Each  part  of  this  table  must  be  completed  for  each  category  of 
testing.  These  categories  include:  (1)  random.  (2)  post-accident.  (3)  reasonable 
suspicion.  (4)  return  to  duty,  and  (5)  follow-up  testing.  If  the  value  for  an  Item  is 
zero  (0).  place  a  zero  (0)  on  the  form.  These  numbers  do  not  include  refusals  for 
testing.  A  sample  section  of  the  table  with  example  numbers  is  presented  on 
page  iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  column 
with  the  heading  NUMBER  OF  SCREENING  TESTS."  requires  a  count  of  all 
screening  alcohol  tests  performed  for  each  employee  category.  It  should  not 
include  refusals  to  test. 

The  second  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS," 
requires  a  count  of  all  confirmation  alcohol  tests  performed  for  each  employee 
category. 

The  third  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST  RESULTS 
EQUAL  TO  OR  GREATER  THAN  0.02.  BUT  LESS  THAN  0.04."  requires  a  count  for 
each  employee  category  of  test  results  equal  to  or  greater  than  0.02.  but  less  than 

0.04. 

«•• 

The  fourth  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  test  results  equal  to  or  greater  than  0.04.  Note:  An 
employee  may  not  return  to  a  safety  sensitive  position  if  a  result  is  equal  to  or 
greater  than  0.02.  Therefore,  if  the  number  of  results  equcri  to  or  greater  than 
0.04  is  unknown,  you  may  report  all  return  to  duty  results  In  the  third  column  of 
the  table. 

Each  column  In  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked  TOTAL".  ^ 

A  sample  table  is  provided  on  page  iv  with  example  numt>ers. 
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cfthe 


Below  the  part 
with  the  headini ) 
following  a  pre^mployment 
0.04  or  greatei' 


SAMI  L£  APPUCANT  TEST  RESULTS  TABLE 


The  following  example  is  for  Section 
pre-employment  testing  results 
of  testing  in  Section  C  which 
example  uses  the  categories 
procedures  for  completing  the 


0 


Screening  tests 
positions  during 
of  the  table  in 


thi( 


B 


table  containing  pre-employment  testing  information  is  a  box 
"Number  of  persons  denied  a  position  as  a  covered  employee 
nployment  alcohol  test  indicating  an  alcohol  concentration  of 

Enter  the  appropriate  number  in  the  box  provided. 


C,  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
Theprocedures  detailed  here  also  apply  to  the  other  categories 

require  you  to  summarize  testing  results  for  employees  This 
"Flight  Crewmember"  and  ':^\i%^^um^(ianr  to  illustrate  the 

form. 


were  performed  on  157  job  applicants  for  flight  crewmember 
he  reporting  year.  This  information  is  entered  in  the  first  column 
row  marked  "Flight  Crewmember". 

Confirmation  te;  ts  were  necessary  for  6  of  the  157  applicants  for  flight 
crewmember  po«  itions.  Enter  this  information  in  the  second  column  of  the  table 
in  the  row  marker  I  "Flight  Crewmember".  The  confirmation  test  results  for  these  6 
applicants  were  tie  following: 


0 


Applicant 
#1 
#2 
#3 
#4 
#5 
#6 

The  conflrmation 
were  equal  to  or  c 
third  column  of 


Confirmation  Result 
0.06 
0.01 
0.11 
0.04 
0.03 
0.02 

est  results  for  2  of  the  applicants  for  flight  crewmember  positions 
reater  than  0.02.  but  less  than  0.04.  Enter  this  information  in  the 
table  in  the  row  marked- "Flight  Crewmember". 


tt-e 


The  confirmation 
were  equal  to  or 
the  table  in  the 


est  results  for  3  of  the  applicants  for  flight  crewmember  positions 
I  reater  than  0.04.  Enter  this  information  in  the  fourth  column  of 
marked  "Flight  Crewmember". 


rc/v 


The  last  row,  mai<ed 
columns.  With  tht 
107  applicants  for 
total  for  that  colurtn 
be  used  for  each 
answer  in  the  last 


Please  note  that  the  sample 
workers  on  line  two.  The  same 


'TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
example.  157  applicants  for  flight  crewmember  positions  and 
light  attendant  positions  were  subjected  to  screening  tests  The 
in  would  be  264  (i.e.,  157  +  107).  The  same  procedure  should 
column  (i.e.,  add  all  the  numbers  in  that  column  and  place  the 
row). 


c  3ta 


collection  form  also  has  information  for  flight  attendants 
procedures  outlined  for  flight  crewmember  should  be  followed 


III 
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for  entering  the  data  on  flight  attendants.  With  applicants  for  flight  attendant  positions  107 
screening  tests  were  conducted  resulting  in  3  confirmation  tests.  No  results  were  equal  to  or 
greater  than  0.02.  but  less  than  0.04;  the  confirmation  test  resutt  for  1  of  the  flight  attendant 

?£^L?ri^  T  ®''"^'  ^°  °'  9'®^^®'  *^^"  ° °^    '^^  information  is  entered  In  the  row  marked 
riight  Attendant".  • 
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EMPlOTEE 


f4«t*t  C'(«a»B»*r 


*«<f*t   «t<*ii«iii( 


roT/(i 


PRE-EMPLOYMEN 


NUUBEA  OF 
tC«EE«i4«(e  TCSTS 


•H» 


l«l 


2M 


NUMBER  Of 

coNfi4»««rio« 


0 


Q 


NUHBER  Of 

C0NF1«ll*Tt01l    fESI 

SESVirS  6MU    10 

OR   CREATE*    TMAN 

11?.    iur.  (.ESS    THAN 

•  .•4 


Q 


NUMBER  or 

CONFtRHATlON  TES' 

OESUUS   EOl/Al    TO 

OR  GREAIER  rHAH 

i.t4 


Q 


□ 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CONRRWIATION  TESTS". 
These  numbers  may  differ  since  some  confirmation  test  results  may  t>e  less  than  a02. 

Remember  that  the  same  procedures  indicated  above  are  to  be  used 
for  completing  ail  of  the  categories  for  testing  in  Section  C. 

Page  3  Folkjwing  the  table  that  summarizes  ALCOHOL  TESTING  INI=0flMAT10N.  your 

must  provide  the  "Number  of  employees  Mho  engaged  in  aioohol  misuse  vvho 
were  returned  to  duty  in  a  covered  position  (having  oon^iied  with  the 
recommendatioris  of  a  sutistance  abuse  professional  as  descnt)ed  in  FAA 

regulations)"  This  information  should  be  available  from  the  personnel  office 
and/or  drug  or  alcohol  program  manager. 

Page  4  Next  you  must  provide  information  pn  ACTIONS  TAKEN  ON  VIOLATIONS  OF  THIS 

REGULATION.  Indicate  the  numtjer  of  employees  subjected  to  the  following 
actions: 

•         No  longer  employed  with  company  -  indude  covered  employees  who 
resigned  or  were  terminated  as  the  result  of  alcohol  misuse. 


IV 
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Page  4 


Page  4 


Page  5 


Reassignc  d  to  non-covered  functions  -  include  covered  employees  who 
were  reas  jigned  within  the  companv  to  a  non-covered  positron  as  the 
result  of  alcohol  misuse. 

Entered  rehabilitation,  if  applicat>ie.  and/or  returned  to  covered  functions  - 

include  cdvered  employees  who  are  undergoing  or  have  completed  a 
rehabilitati  )n  program  and/or  covered  employees  who  have  returned  to  a 
covered  ft  nction. 


Other  -  include 
previous 


covered  employees  who  did  not  fall  under  one  of  the 
cbtions  and  specify  the  action  taken. 


Indicate  the  sum  ( »f  the  actions  taken  on  the  line  marked  TOTAL. 


OTHER  ALCOHOI 

you  provide  infornpation 
(at  the  same 
necessarily 
refused  to  submit 


TESTING/PROGRAM  INFORMATION  (Section  D)  requires  that 

on  employees  who  tested  positive  for  drugs  and  alcohol 

information  on  violations  of  other  alcohol  provisions  (not 

resultijig  in  positive  alcohol  tests),  and  information  on  employees  who 

to  an  alcohol  test. 


tim( ) 


empio  yees 


Number  of 
resulting  in  a  verified 
concentration  of 

entered  in  the 


administered  drug  and  alcohol  tests  at  the  same  time 
positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
04  or  greater,  requires  that  a  count  of  all  such  employees  be 
indicated  box. 


VIOLATIONS   OF 
REGULATION,  reduires 
alcohol  prior  to  pqrform 
sensitive  function, 
violations  not  deiirteated 


OTHER  ALCOHOL   PROVISIONS/PROHIBfTIONS  OF  THIS 

supplying  the  number  of  covered  employees  who  used 
ling  a  safety-sensitive  function,  while  performing  a  safety- 
and  before  taking  a  required  post-accident  alcohol  test.  Other 
■  in  this  table  may  also  be  provided. 


WHD 


EMPLOYEES 

information  on  the 
to  a  random  or  oth<  f 
to  duty,  or  follow  up) 
actions  taken  folic  /ving 


Page  5  ALCOHOL  TRAINING/EDUCATION 


of  supervisory 
the  current  r 


REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 

NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 

(pre-employment,  post-accident,  reasonable  suspicion,  return 

alcohol  test  required  under  the  FAA  regulation  and  the 

the  refusal. 


(Section  E)  requires  information  on  the  number 
personnel  who  have  received  the  required  alcohol  training  during 
eporti  »g  period. 
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FAA  ALCOHOL  TESTING  MIS  DATA  COLLfCTION  FORM 


0MB  No.  2120-0535 

r 


YEAR  COVERED  BY  THIS  REPORT:    19 

A.  AVIATION  EMPLOYER  INFORMATION 


Company  Name 


FAA  Plan  No. 


Street  Address/P.O.  Box 


FAA  Certificate  No. 


City 


Other  Part  121  and/or  Part  135  certificate  fwlders  included  in  this  report.  (Attach  additional  sheets  ft  necessary ; 


Company  Name 


Street  Address/P.O.  Box 


TetoottoneNo. 

J L__ 


City 


State      I  ZipCode 


Mana«JA,^  tKS^iSI^i^^  Jt!?  ^  information  provided  on  this  Federal  Aviation  Adminsiration  Alcohol  Testing 
ax!?SSfo?tl2?2S5alS  Collection  Form  is,  to  the  best  of  my  krxMrtedge  and  belief.  truTconectiina 


Signature 

— rsie — 


uae 

I  eiepnone  Number 


Title  IB.  U.S.C  Section  1001.  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  tor 
nc«  more  than  5  years,  or  both,  to  knowingly  and  wfnfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
or  representations  in  any  matter  within  the  jurisdiction  of  arry  agency  of  the  United  States 


The  Federal  Aviation  Administration  estimates  that  the  average  burden  for  this  report  form  is  Z5  hours.   You  may 

suljmit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  lor  reducing  the  burden 
to:  FAA  Drug  Abatement  Division  (AAM-800):  U.S.  Department  of  Transportation;  400  7th  St.  S.W.;  Washington.  O.C. 
20590;  OR  Office  of  Management  and  Budget.  Papen^rork  Reduction  Project  (2120-0535);  Washington,  O.C.  20503. 


B    COVERED  EMPLOYEES 


COVERED  EMPLOYEES                                                                          | 

EMPLOYEE  CATEGORY 

NUMBER  OF  FAA 
COVERED 

Ef^PLOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT            1 

OPERATING  ADMINISTRATION                                          | 

FHWA 

FRA 

FTA 

RSPA 

USCG 

> 

"" 

RtQf^  mstnjctof           ^ 

Aifcratl  0**p«tct>er 

y   Ground  S«cuity  Coofdmatof 

" 

D  Avation  Screenw 

1   A4r  Traffic  Controller 

II                            TOTAL 

7404 


1. 
2. 


readbefor: 

All  items  refer  to  the  currei  it 
1994) 

This  report  is  only  for  testin 
^^P 


ANDTHE  US  b^PAWETi?0^'?^"N?pS^;?^^^^^^  ^^"^^'^^  ADMINISTRATION  (FAA) 

only  for  employees  in  COVERED  POSITIONS  as  defined  by  the  FAA 


Results  should  be  reporte< 
alcohol  testing  regulations 


The  information  provided 
required  by  DOT  regulation]  49 


^  "i^^^cS^iy  i"?'"^®  *®sting  for  alcohol  using  the  standard  procedures 
1 2i<j  t^f-H  Part  40. 


Information  on  refusals  foi 
TESTING/PROGRAM  INFO^MATIO* 
report. 


4. 


Complete  all  items;  DO  NO 
zero  (0)  on  the  form. 


C.    ALCOHOL  TESTING  INFORMA  'ION 


EMPLOYEE  CATEGORY 


■  AifCfaO  Dt5p«eh«f 


NUI 1BER  OF 
SCREWING  TESTS 


Flight  Cr»wm«mb«r 


Flight  Attendant 


Flight  ln«trueto> 


Maintenance 


Ground  Security  Coofdinator 
Aviation  Screener 


Aif  Traffic  Controller 


Total 


Flight  Cfewmember 


Flight  Attendant 


Flight  Instructor 


Aircraf;  Dispatcher 
Maintenance 


Ground  Security  Coordinator 
Aviat'on  Screener 


Air  Traffic  Controller 


Toiai 


NomDer  of  persons  aemed  a  pd§tion  as  a  i 
a'conpi  concentration  of  0  04  or  greater 


COfVtPLETING  THE  REMAINDER  OF  THIS  FORM: 

reporting  period  only  (for  example.  January  1,  1994  -  December  31. 


\®A*4i5S„!^°Ji^'^  °"'y  ^  reported  in  Section  D  ("OTHER  ALCOHOL 
NATION  ].  Do  not  include  refusals  for  testing  in  other  sections  of  this 

LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is  zero  (0).  place  a 


NUMBER  OF 

CONFIRMATION 

TESTS 


NUMBER  OF 

CONFIRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 


NUMBER  Of 

CONFIRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 


PRE-EMPLOYMEISfT 


RANDOM 


0  >vered  employee  following  a  pre-employment  alcohol  lest  indicating  an 
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EMPLOYEE  CATEGORY 

NUMBER  OF 
SCREENING  TESTS 

NUMBER  OF 

CONFIRMATION 

TESTS 

NUMBER  OF 

CONFIRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0  02,  BUT  LESS  THAN 

0.04 

NUMBER  OF 

CONFlRfAATIOlQ  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

004 

Flight  CrewmetT^ber 

Flight  Attendant 

Fligtit  Instructor 

Aircraft  Oi$D«tcher 

Maintenance 

Ground  Security  Coordinator 

Aviation  Screener 

Air  Traffic  Controller 

. 

Total 

REASONABLE  SUSPICION 

Flight  Crewmenriber 

Flight  Attendant 

Flight  Instructor 

Aircraft  D'spatcher 

Maintenance 

Ground  Securtty  Coordinator 

Aviation  Screener 

Air  Traffic  Controlle' 

Total 

RETURN  TO  DUTY 

Flight  Cre»vri>ember 

Flight  Attendant 

Flight  Instruct©' 

Aircraft  Dispatcner 

Maintenance 

G'ound  Security  Coordinator 

Aviation  Screener 

> 

Air  Traffic  Controller 

Total 

Number  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty^jn  a  covered 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  professional  as  described 

in  FAA  regulations^ ^ 


] 
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C.    ALCOHOL  TESTING  INFORM  ^TION 


EMPLOYEE  CATEGORY 


»4jmberof 
ning  tests 


Flight  0«»»m«mbef 


Flight  Mmtdart 


Flight  Instructof 


AifCfifl  Ditpalcher 


Maintenanc* 


Qfound  Sacufity  Coofdintof 


Aviation  Scraanar 


Aif  Traffic  Controflaf 


Total 


ACTIONS  TAKE  ^  ON  VIOLATIONS  OF  THIS  REGULATION 


No  longer  employed  with  company: 


Reassigned  to  non-covered  functions 


Entered  rehabilitation,  if  applicable,  a  id/of  returned  to  covered  functions: 


Other  (specIN): 


TOTAL 


P.   OTHER  ALCOHOL  TESTING/P  ^OGRAM  INFORMATION 


Number  of  employees  administer*  d 
verified  positive  drug  test  and  an 
greater: ~ 


VKXATTOffS  OF  OTHER  ALCQHQt 


NUMBER  OF  COVERED 
EMPLOYEES 


(cont) 


NUMBER  OF 

CONFIRMATION 

TESTS 


NUMBER  OF 

CONFIRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 


NUMBER  OF 

CONFIRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.04 


FOLLOW-UP 


Z3 


Number 


PROVISIONS/PROHIBmONS  OF  THIS  REGULATION 

VIOLATION 


C(  vered  employee  used  alcohol  while  performing  safety-sensitive  function. 


Covi  red  employee  used  alcohol  within  4/8  hours  of  pertormtng  safety-sensitive 
•       function. 


Govt  red  employee  used  alcohol  before  taking  a  required  post-accident  alcohol 
test. 
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D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (cont 

EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST 

NUMBER  OF  REFUSALS  ,            | 

RANDOM  TESTS 

OTHER  TESTS 

Number  of  covered  employees  who  refused  to  submit  to  an  alcohol  test 
required  under  ttie  FAA  rule: 

ACTION  TAKEN 

NUMBER 

R  No  longer  employed  with  company: 

Reassigned  to  non-covered  functions: 

Entered  rehabilitation,  if  applicable,  and/or  returned  to  covered 
functions: 

Other  (specify): 

E.  ALCOHOL  TRAINING/EDUCATION 


ALCOHOL  TRAINING/EDUCATION  DURING  CURRENT  REPOHnNQ  PEHIOO 


Number  of  supervisors  who  have  received  Initial  training  on  the  specific  contemporaneous  physical 
behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FAA  alcohol  testino  ' 
regulations:  " 


Number 


*  ^ 
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ALCOHOL  TEST  NG  MANAGEMENT  INFORMATION  SYSTFM  (Mlg^ 


INSTRUCTIONS 


this  information 

elements  required  in  the  FAA/ 


EZ"  DATA  COLLECTION  FORM 


The  followng  'nstruct.ons  ar(  to  be  used  as  a  guide  for  completing  the  Federal  Aviation 
nl  o  nfiS?  ^^J^^  ^t^^^  ^  ^  Department  of  Transportation  (DOT)  /5x)hol  Testing  MIS  ^ 
Data  Conection  Form.  This  for  n  should  only  be  used  if  there  are  no  screening  tests  v^  results 
equal  to  or  greater  than  0.02 1  nd  no  alcohol  misuse  to  be  reported  by  your  company  ^ 
instructions  outline  and  explair  the  information  requested  and  Indicate  the  probable  sources  for 
this  information  This  reportin(  form  includes  three  sections.  These  sections  address  the  data 
i  in  tho  PAA/|  )0T  alcohol  testing  regulations. 


LOYER 


fon^  c  .    "  ^^^  EMPLiJYER  INFORMATION  requires  the  company  name  for  which  the 
report  IS  prepared,  a  current  a  idress.  the  company's  FAA  Plan  Identification  Number,  and  the 

x^^^l^^r^Tl'T.  ^": '"'  '"'^  'y  ^"  "°^P^"y  <'^  ^"y)-  Below  the  company  riam^.  fe^ 
T^^T!^!^^     \T  ^^^T:  ^"®  ""'^'^^  ^^^  ^"y  °*^'  «^'«^*o"  companies  covered  under  the 
SlfrtrS"^  ^T""""^^  '^'  *^^''  ^  "^^^ss^^-   P'nally.  a  signature  and  title  with  a  date  are 
!T.t     1^?  ^K^  ^°''®^^'  '"'  ^"^  completeness  of  the  information  provided  on  the  form 
and^a  current  telephone  numb  .r  (including  the  area  code)  of  the  individual  who  prepared  the 

SECTION  B  -  COVERED  EMPl  OYEES  requires  a  count  for  each  employee  category  that  r^ust 

mht^eL!^^^^^^^^^^  '  f l"'''°"'-  '°^  ^'^  '^'  ^^^  covered  emWe  c'at2^~e 

Flight  Crewmember",  which  in<  ludes  pilots,  flight  engineers,  and  navigators;  "Flight  Attendant- 

I2lf '°C=  "A''^^^^«  Dispatcher";  "Maintenance",  which  includes'employeefwhfperfo^ 
Sle^•Tmo^^^  f'^f"  Coordinator";  "Aviation  Screened;  and  "Air%raJS2 

Controller.    The  most  likely  sol  rce  for  this  information  is  the  employer's  personnel  department 
ts  Should  be  hfl^oH  on  the  company  records  for  the  reported  year.  The  TOTAL  is  a 
for  alt  categories  combined,  i.e.,  the  sum  of  the  columns. 


Controller. 

These  counts  should  be  based 

count  of  all  covered  employees 


Additional  information  must  be 
also  perform  non-aviation  dutifes 

operating  administration.    

OPERATING  ADMINISTRATIO^ 

employee  category  under  the 


c  ompleted  if  your  company  employs  FAA  covered  personnel  who 

^1  js  covered  by  the  alcohol  rules  of  one  or  more  other  DOT 

RER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 

requires  that  you  identify  the  number  of  employees  in  each 
a  jpropriate  additional  operating  adminlstr.ation(s). 


NUN  BER 


first^NP  rpn'f^t  r°'-?^^'i'®  INFORMATION  requires  information  for  alcohol  testing.  The 
first  table  requests  information  o.  i  the  NUMBER  dF  ALCOHOL  SCREENING  TESTS  CONDUCTED 
by  employee  category  and  type  of  test.  All  numbers  entered  into  the  pre-employment  ca^eoorv 

was  applying.    The  other  cat(  gones  are  for  employee  testing  and  require  information  fo 
comoanv  emolov...  .n  «,....!  positions  only.   Enter  the  number  of  alcohol  scree^^g  tes?s 


company  employees  in  covered 


iTr'and  m^rr^  T'^^' '''  ''''  category ^rt'eslingi'The  t^st^g  cI  e^ire  Tn'clud. 
teLno  ?f  no  oct^"''""''"'":;''  ^^  ^^^^^"^'^'^  suspicion.  (4)  return  to  duty,  and  (5)  follow  up 
fof  ^ct,  nn      F^H^  ^f  ^^^^d^e  ^oes  should  be  entered.  These  numbers  do  not  inc  ude  refusals 


Federal  Register  /  Vol  59.  No.  31  /  Tuesday.  February  15.  1994  /  Rules  and  Regulations        7409 

Following  the  table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  the  numt}er  of  employees  who  engaged  in  alcohol  misuse  who  vwjre  returned  to  <^ 
in  a  covered  position  (having  complied  with  the  recommervjations  of  a  sut>stance  abuse 
professional  as  desait)ed  in  FAA  regulations).  This  information  should  be  available  from  the 
personnel  office  and/or  alcohol  program  manager. 

SECTION  D  -  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  requires  information  on  the 
NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or  other  (pre- 
employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  alcohol  test 
required  under  the  FAA  regulation  and  the  action  taken  following  the  refusal.  Indicate  the 
number  of  employees  subjected  to  the  following  actions: 

•  No  longer  employed  vwth  company  -  include  covered  employees  who  resigned  or  were 
terminated  as  the  result  of  a  refusal  to  submit  to  an  alcohol  test.  ' 

•  Reassigned  to  non-covered  functiorts  -  Include  covered  employees  who  were  reassigned 
within  the  company  to  a  non-covered  position  as  the  result  of  a  refusal  to  submit  to  an 
alcohol  test. 

•  Entered  rehabilitation.  If  applicable,  and/or  returned  to  covered  furtctions -include  covered 

employees  who  are  undergoing  or  have  completed  a  rehabilitation  program  and/or 
covered  employees  who  have  returned  to  a  covered  function. 

•  Other  -  include  covered  employees  who  did  not  fall  under  one  of  the  previous  options 
and  specify  the  actions  taken. 

SECTION  E  -  ALCOHOL  TRAINING/EDUCATION  requires  information  on  the  number  of 
supervisory  personnel  who  have  received  the  required  alcohol  training  during  the  current 
reporting  period. 
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FAA  ALCOHOUlTESTlNG  MIS  "EZ"  DATA  COLLECTION  FORM        0MB  No*  21 20-0535 
(No  Alcohol  Misuse) 

19 


YEAR  COVERED  BY  THIS^EPORT: 
A    AVIATION  EMPLOYER  INFORMATION 


Company  Name 


Street  Address/P.O.  Box 


City 


Other  Part  121  and/or  Part  135  certifia  «e  holders  included  in  this  report.  (Attach  additional  sheets  if  necessary.) 


Company  Name 


Street  Address/P.O.  Box 


City 


I,  the  undersigned,  certify  that 
Management  Infonnation  System  'EZ*  r 
complete  for  the  period  stated. 


Signature 


Titir 


Title  18.  use.  Section  1001,  makes|it 
for  not  more  than  5  years,  or  both 
statements  or  representations  in  any 


The  Federal  Aviation  Administration 
submit  any  comments  concerning  thi 
to:  FAA  Drug  Atsatement  Division 
20590;  OR  Office  of  Management  an(  I 


B.  COVERED  EMPLOYEES 
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FAA  Plan  No. 


FAA  Certificate  No. 


State 


Zip  Code 


Telephone  No. 


State 


Zip  Code 


tie  information  provided  on  this  Federal  Aviation  Administration  Alcohol  Testing 
D^ta  Collection  Form  is,  to  the  iDest  of  my  knowledge  and  befief.  Irue,  correct,  and 


Date 
Telephone  Number 


a  criminal  offense  subject  to  a  maximum  fine  of  $10,000.  or  imprisonment 
.  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent 
matter  within  the  jurisdtetion  of  any  agency  of  the  United  States. 


estimates  that  the  average  burden  for  this  report  fomri  is  1  hour.  You  ,may 

accuracy  of  this  tjurden  estimate  or  any  suggestions  for  reducing  the  burden 

(AA|^-800):  U.S.  DepartfDent  of  Transportation;  400  7th  St..  S.W.;  Washington.  D.C. 

Budget.  Paperwork  Reduction  Project  (2120-0535);  Washington.  D.C.  20503. 


COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Flight  CreyvTiernber 


Flight  Attendant 


Flight  Instructor 


Aircraft  Disoatche' 


Maintenance 


G'ound  Security  Coordinator 


Aviation  Scfeener 


Air  TraWic  Conlfot'ef 


TOTAL 


NUIJ8ER  OF  FAA 

<  OVERED 

El  IPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 


FHWA 


FRA 


FTA 


RSPA 


USCG 
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C  ALCOHOL  TESTING  INFORMATION 


i                                                             NUMBER  OF  SCREENING  TESTS  CONDUCTED                                                            i 

1             EMPLOYEE 
1             CATEGORY 

PRE- 
EMPLOYMENT 

RANDOM 

POST-ACCIDENT 

REASONABLE 
SUSPICtON 

RETURN  TO 
DUi-Y 

r 

Foaow-up 

H  FItgM  Cr«wm«mber 

U  Flight  Attendant 

« 

Flight  Instructor 

AtrcrafI  Dispatcher 

Maintenance 

Ground  Security 
Coordinator 

Aviation  Screener 

• 

Air  Traffic  Controller 

Total 

Numt>er  of  employees  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered  positkxi 
(having  complied  with  the  recommendations  of  a  substance  abuse  pro(essiona1  as  described  in  FAA 

regulations): ■ 


H 


D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


1        EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 

— y 

NUMBER  OF  REFUSALS                 R 

RANDOM  TESTS 

OTHER  TESTS 

Numt>er  of  covered  employees  who  refused  to  submit  to  an  alcohol  test 

required  under  the  FAA  rule: 

ACTION  TAKEN 

NUMBER 

No  longer  employed  with  company: 

Reassigned  to  non-covered  functions: 

Entered  rehabilitation,  if  applicatjle,  and'or  returned  to  covered  functk>ns: 

Other  (specify): 

1 

E.  ALCOHOL  TRAINING/EDUCATION 


ALCOHOL  TRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD 


Number  of  supervisors  who  have  received  initial  training  on  the  specific  contemporaneous  pfiysical. 
behavioral,  and  performance  IrKlicators  of  probable  alcohol  use  as  required  tjy  FAA  alcohoi  testinq 
regulations: ^ ' 


Numt)er 


IFR  Doc  94-2032  Filed  2-3-94;  1.00  pmj 
BIUJNO  CODE  4t1».1»« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  65, 121, 135 
[Doclwt  No.  2S148;  Notica  No.  94-3] 
RIN  2120-AC33 


Antidrug  Program  for  I 
Engaged  In  S^wcified  Avit 
Activities 


inel 


iion 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  On  November  14, 1988,  the 
FAA  issued  a  final  rule  requiring 
specified  aviation  employers  and 
operators  to  initiate  antidrug  programs, 
including  drug  testing,  for  personnel 
performing  specified  safety-related 
functions.  Subsequently,  on  October  28, 
1991,  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
was  enacted.  Among  other  things,  the 
Act  provided  a  statutory  mandate  for 
drug  testing  in  the  aviation  industry  and 
required  specific  consequences  for 
positive  drug  tests.  This  NPRM  proposes 
amendments  to  certain  provisions  of  the 
FAA's  antidrug  rule  to  comply  with  the 
Act.  The  NPRM  also  proposes  certain 
other  changes  to  the  antidrug  rule  that 
would  clarify  employer  and  medical 
review  officer  (MRO)  responsibilities  or 
address  other  issues  that  have  been 
identified  since  the  promulgation  of  the 
rule.  These  amending  changes  would 
facilitate  implementation  and 
enforcement  of  the  final  rule. 
DaTES:  Comments  must  be  received  on 
or  before  April  18, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  25148.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  that 
are  delivered  to  this  address  must  be 
marked  "Docket  No.  25148."  Comments 
may  be  examined  in  room  91 5G 
between  6:30  a.m.  and  5  p.m.  on 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-«00).  Federal  Aviation 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


F  deral  Aviation  Administration,  Office 

Public  Affairs,  Attn:  Public  Inquiry 
C  jnter  (APA-230),  800  Independence 
A  i^enue,  SW.,  Washington,  DC  20591,  or 
b; '  calling  (202)  267-3484.  Requests 
n:  ust  include  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  [nailing  list  for  future  rulemaking 
a(  tions  should  request  a  copy  of 
A  Ivisory  Qrcular  11-2A,  Notice  of 
P  oposed  Rulemaking  Distribution 
S  rstem,  which  describes  the  application 
p;  ocedures. 

B  ickground 

On  November  21, 1988,  the  FAA 
is  sued  its  final  antidrug  rule  requiring 
c(  rtain  aviation  employers  and 
o  orators  to  develop  and  to  implement 
aj  i-antidrug  program  for  employees 
pi  irforming  s{)ecified  aviation  activities 
(S  3  FR  47024).  Initially,  the  rule  was 
is  sued  under  the  general  authority  of  the 
F,  \A  Administrator  to  promulgate 
re  ^lations  relating  to  aviation  safety; 
h(  iwever,  the  Omnibus  Transportation 
El  aployee  Testing  Act  of  1991  (the  Act) 
ai  lended  the  Federal  Aviation  Act  of 
IJ 158  (the  FAAct)  to  provide  a  statutory 
m  wdate  for  drug  testing  of  air  carrier 
ei  iployees.  The  Act  also  prescribed 
c(  rtain  consequences  for  prohibited 
d]  ug  use  and  mandated  the  use  of  split 
sj  eciraen  testing.  This  notice  proposes 
cl  anges  to  the  antidrug  rule  that  would 
c(  nform  the  rule  to  the  requirements  of 
tteAct. 

In  addition  to  the  conforming  changes 
re  quired  by  the  Act,  this  notice  also 
pi  oposes  certain  other  changes  to  the 
ai  tidrug  rule.  Each  of  these  changes 
w  }uld  clarify  the  requirements  of  the 
n  le,  or  othenvise  address  concerns  that 
hi  ve  been  raised  since  the  rule  was 
pi  iblished.  Although  the  FAA  has 
is  ued  a  number  of  amendments  to  the 
nj  le,  most  of  these  amendments  simply 
d(  ferred  the  various  contpUance 
di  adlines  or  elective  dates  contained  in 
th  i  rule.  This  notice  includes 
SI  bstantive  changes  to  address 
pi  ovisions  of  the  rule  that  are  in  some 
c«  ses  imclear,  do  not  comport  with  the 
ci  anges  in  the  final  DOT  drug  testing 
pi  ocedures  issued  on  December  1, 1989, 
oi  do  not  adequately  address  required 
st  ps  in  the  implementation  process. 

Cjany  of  the  issues  underlying  the 
p]  Dposed  changes  were  raised  by 
er  iployers  implementing  the  rule,  by 
pBysicians  performing  MRO  functions, 
and  by  other  federal  agencies.  After 
studying  these  issues,  the  FAA 
d<  termined  that  the  needs  of  the 
in  iustry  would  best  be  served  by  the 
ax  lendments  proposed  in  this 
ru  emaking  action.  The  amendments 
w  >uld  also  meet  the  needs  of  public 


safety,  and  facilitate  the  compliance  and 
enforcement  mandate  of  the  FAA. 

Discussion  of  the  Proposed 
Amendments 

This  rulemaking  action  encompasses 
a  variety  of  proposed  changes  to  the 
FAA's  antidrug  regulations,  most  of 
which  would  afl^ect  the  operational 
provisions  of  tUe  antidrug  rule  found  in 
14  CFR  part  121,  appendix  I.  These 
changes  range  fi-om  minor  technical 
changes  to  a  complete  revision  of  the 
MRO  provisions.  Each  of  the  proposed 
changes  is  discussed  in  detail  below. 

Amendments  Required  by  the  Act 

Prohibition  on  Service;  Rehabilitation 
and  Evaluation 

Among  the  amendments  to  the  FAAct 
in  the  Omnibus  Transportation 
Employee  Testing  Act  is  a  section 
entitled  "Prohibition  on  service"  (found 
at  new  FAAct  section  614(b)),  which 
provides  that  no  person  who  is 
determined  to  have  engaged  in  illegal 
drug  use  may  perform  a  safety-sensitive 
function  after  such  determination.  The 
FAA's  regulations  that  address  use  of 
prohibited  drugs  (see,  e.g.,  14  CFR 
65.46(c),  (d))  already  include  such  a 
prohibition  on  continued  duty; 
however,  these  sections  would  be 
revised  slightly  to  reflect  the  fact  that 
entities  other  than  certificate  holders 
(i.e.,  contractor  companies)  can  require 
drug  tests  under  the  antidrug  rule  if  they 
have  an  FAA-approved  antidrug 
program. 

Section  614(b)(2)  of  the  FAAct, 
"Effect  of  Rehabilitation."  states  that  no 
covered  employee  may  perform  a  safety- 
sensitive  function  after  engaging  in 
prohibited  conduct  unless  he  or  she  has 
completed  a  rehabihtation  program 
under  the  provisions  of  section  614(c)  of 
the  FAAct.  Section  614(c)(1)  requires 
the  Administrator  to  prescribe 
regulations  that  at  a  minimum  provide 
for  the  identification  and  opportunity 
for  treatment  of  employees  in  need  of 
assistance  in  resolving  problems  with 
the  use  of  controlled  substances. 
Further,  the  section  states  that  the 
Administrator  shall  determine  the 
circumstances  imder  which  such 
employees  shall  be  required  to 
participate  in  such  a  program.  This 
language  recognizes  that  rehabilitation 
may  not  be  appropriate  or  warranted  in 
all  cases  of  prohibited  conduct. 

The  legislative  requirement  of  section 
614(b)(2)  is  implemented  in  the 
proposed  revisions  to  paragraph  A, 
section  VII,  of  appendix  I.  The 
legislative  history  of  the  Act  reflected 
the  fact  that  the  FAA  did  not  prescribe 
regulations  with  respect  to  specific 
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types  of  rehaoilitation  in  its  antidrug 
rule.  However,  because  the  Act  requires 
the  FAA  to  prescribe  regulations  under 
which  persons  in  need  of  assistance 
would  be  identified,  this  NPRM 
proposes  to  modify  the  MRO  duties  to 
include  such  identification. 

As  proposed,  each  covered  employee 
who  had  a  positive  drug  test  or  who 
refused  to  submit  to  testing  would  be 
advised  of  all  relevant  resources 
available  to  the  employee.  Further,  each 
such  employee  would  be  evaluated  by 
the  MRO  or,  on  referral  by  the  MRO,  by 
a  substance  abuse  professional  (SAP) 
who  would  determine  whether  and 
what  assistance  the  employee  needed  in 
resolving  problems  associated  with 
prohibited  drug  use.  The  SAP  would 
have  to  be  a  qualified  individual  as 
defined  in  the  NPRM  with  knowledge  of 
and  clinical  experience  in  the  diagnosis 
and  treatment  of  drug  use  and  abuse. 
This  NPRM  would  not  propose  to 
change  any  requirements  concerning 
whether  an  employer  would  provide  or 
pay  for  any  required  treatment,  would 
continue  to  employ,  or  would  hold  a 
position  open  for  the  employee  upon 
completion  of  the  treatment.  As  is 
CTirrently  the  case  under  the  antidrug 
rule,  these  issues  would  be  a  matter  for 
employer/employee  negotiation. 

New  section  614(b)(3j  of  the  FAAct, 
"Performance  of  prior  duties 
prohibited,"  provides  sanctions  for 
employees  who  engage  in  prohibited 
use  of  drugs.  It  provides  that,  imder 
certain  circumstances  discussed  below, 
an  individual  shall  not  be  jwrmitted  to 
perform  the  duties  related  to  air 
transportation  that  he  or  she  performed 
prior  to  the  date  he  or  she  engaged  in 
the  prohibited  drug  use.  The  legislation 
does  not  require  that  the  individual's 
emplojonent  be  terminated,  nor  that  he 
or  she  be  reassigned  to  perform  non- 
safety-sensitive  functions.  However,  it  is 
an  absolute  bar  to  the  performance  of 
the  same  duties  the  employee  performed 
before  the  violation. 

This  bar  applies  under  four 
circumstances.  The  first  occurs  if  the 
individual  illegally  uses  drugs  "while 
on  duty."  The  remaining  prohibitions 
all  relate  to  rehabilitation:  the  absolute 
bar  to  returning  to  duty  applies  if  an 
employee  uses  drugs  after  the  date  of 
enactment,  and 

.   1.  Had  previously  used  drugs  and 
undergone  a  program  of  rehabilitation 
under  the  regulations  promulgated 
pursuant  to  the  Act; 

2.  Refused  to  undertake  any  required 
rehabilitation;  or 

3.  Failed  to  complete  any  required 
rehabihtation. 

The  proposed  rule  would  implement 
the  prohibitions  in  two  ways.  First,  the 


applicable  regulatory  sections  (14  CFR 
65.46, 121.455.  and  135.249)  would  be 
revised  to  prohibit  employers  from 
using  any  person  to  perform  the 
function  specified  in  section  ID  of 
appendix  I  that  the  individual  was 
performing  if  that  person  had  two 
verified  positive  drug  tests  or  if  the 
individual  used  a  prohibited  drug  while 
performing  such  a  specified  function.  In 
order  to  effectively  administer  this 
provision,  the  FAA  is  proposing  that 
this  prohibition  would  be  effective  for 
tests  occurring  after  the  effective  date  of 
the  final  rule  proposed  in  this  notice. 

This  bar  would  be  limited  to  the 
narrow  prohibition  in  the  Act  and 
would  not  affect  the  performance  of 
other  duties.  While  the  FAA  recognizes 
that  a  narrow  bar  could  lead  to 
anomalous  results  (for  example,  a 
person  might  be  barred  from  performing 
screening  duties  but  could  serve  as  a 
pilot),  a  bar  that  is  limited  to  the 
statutory  requirements  is  more  likely  to 
be  consistent  with  the  requirements  of 
the  Americans  with  Disabihties  Act  or 
other  legal  constraints.  The  FAA  expects 
that  employers  would  exercise 
responsible  judgment  in  determining 
whether  employees  not  expressly  bmed 
from  service  should  be  permitted  to 
perform  other  safety-sensitive  duties. 

The  bar  on  two-tmie  violators  would 
apply  both  to  persons  who  had  gone 
through  rehabilitation  and  to  those  who, 
after  evaluation,  were  determined  not  to 
need  treatment.  Otherwise,  an  employee 
who  was  found  to  need  treatment  and 
had  an  instance  of  recidivism  would  be 
sanctioned,  but  an  employee  who  did 
not  need  assistance  but  simply  chose  to 
use  drugs  again  would  not  be 
sanctioned.  This  proposal  is  made 
under  the  FAA's  gjendBl  statutory 
authority  to  prescribe  regulations 
affecting  aviation  safety. 

Second,  the  bar  following  a  refiisal  to 
undertake  or  failure  to  complete 
rehabilitation  would  be  implemented  by 
retaining  the  ciirrent  r^uirement  that 
prior  to  returning  to  duty  fierforming 
safety-sensitive  functions  following  a 
failure  of  an  FAA-mandated  drug  test  or 
refusal  to  submit  to  such  a  drug  test,  the 
employee  would  have  to  be  evaluated 
by  the  MRO  on  the  specific  issue  of 
compliance  with  any  previously- 
established  treatment  program.  This 
NPRM  also  retains  the  provisions 
regarding  MRO  recommendations  for 
retiun  to  duty,  with  the  modification 
that,  based  on  the  requirements  of  the 
Act,  the  MRO  caimot  recommend  return 
to  duty  if  an  individual  has  failed  to 
comply  with  a  specified  rehabilitation 
program.  The  FAA  has  chosen, 
however,  not  to  propose  a  definite  time 
period  during  which  the  employee  must 


agree  to  undertake  or  complete  the 
prescribed  rehabilitation.  This  allows 
for  the  denial  phase  that  most  people  go 
through  when  first  confronted  with 
evidence  of  a  drug  problem. 

Split  Specimen  Testing 

Split  specimen  testing  is  a  procedure 
under  which  an  original  urine  specimen 
is  divided  into  two  containers,  each  of 
which  is  sealed,  labeled,  and 
maintained  separately.  If  the  primary 
specimen  tests  positive,  the  split  or 
secondary  specimen  can  be  tested  to 
ensure  that  the  confirmed  positive  was 
not  caused  by  error  or  tampering.  The 
FAA's  final  antidrug  rule  was  silent  on 
the  issue  of  spfit  specimen  testing; 
however,  the  DOT  final  rule  (49  CFR 
part  40)  included  a  provision  imder 
which  employers  could  offer  the  option 
of  spht  specimen  testing  (49  CFR 
40.25(f)(10)(ii)).  In  accordance  with  the 
requirements  of  the  Act,  DOT  has 
revised  its  procedural  rule  to  require 
split  specimen  testing  for  all  drug 
testing  performed  under  the  auspices  of 
the  FAA  antidrug  rule  (and  those  of  the 
Federal  Highway  Administration,  the 
Federal  Railroad  Administration,  and 
the  Federal  Transit  Administration). 
Under  this  proposal,  spfit  specimen 
testing  would  be  in  lieu  of  the  right  to 
request  a  retest  of  the  original  specimen 
(see  proposed  revisions  to  section  VI. 
paragraph  C  of  appendix  I)- 

Both  the  Act  and  the  DOT  revised  rule 
provide  that  an  employee  is  entitled  to 
split  specimen  testing  if  the  employee 
requests  such  testing  within  3  days  of 
receiving  notice  of  the  positive  test 
result.  However,  as  provided  in  49  CFR 
part  40,  a  request  to  have  a  spUt 
specimen  tested  made  after  the  3-day 
period  must  be  honored  if  the  employee 
provides  an  adequate  explanation  of  the 
delay,  and  in  other  cases  the  employer 
may  voluntarily  agree  to  the  test  of  the 
spht  specimen.  Finally,  as  proposed,  no 
employer  or  agency  action  would  be 
stayed  during  the  request  period  or 
while  waiting  for  spUt  specimen  test 
results. 

Clarifying  Amendments 

Rule  Language 

Thij  NPRM  provides  notice  that  in 
the  final  rule  subseauent  to  this  NPRM, 
the  FAA  will  amend  the  antidrug  rule 
to  change  the  terms  "passing"  and 
"failing"  a  drug  test.  All  of  the  DOT 
agencies  that  require  drug  testing, 
including  the  FAA.  have  received 
reports  of  some  confusion  in  their 
respective  industries  regarding  the  use 
of  the  terms  passing  and  failing  a  drug 
test  and  how  those  terms  relate  to 
different  drug  test  results  (i.e.. 
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confinned  or  verified  positive  or 
negative  test,  cancelled  tests,  etc.). 
Currently,  under  the  antidrug  rule,  an 
individiial  does  not  "fail"  a  drug  test 
imtil  the  test  result  has  been  verified 
positive  by  a  MRO.  Similarly,  "passing" 
a  drug  test  requires  a  verified  negative 
test  result.  Although  this  NPRM  does 
not  include  each  affected  section,  the 
final  rule  will  change  these  terms 
wherever  they  are  used  throughout  the 
antidrug  rule  to  the  more  accurate 
"verified  positive"  or  "verified 
negative." 

Contract  Air  Traffic  Control  Facilities 

When  the  FAA's  final  antidrug  rule 
was  published  in  1988,  air  traffic 
control  (ATC)  fiacilities  operated  imder 
contract  »vith  the  FAA  were  explicitly 
excluded  from  coverage  under  the  rule. 
It  was  originally  intended  that 
employees  of  such  facilities  would  be 
included  in  the  FAA's  program  (for  its 
own  employees).  Subsequently, 
however,  it  was  determined  that 
employees  of  contract  ATC  faciUties 
should  be  subject  to  the  FAA's  rules  for 
the  aviation  industry.  This  notice 
proposes  to  change  the  definition  of 
covered  employers  to  include  such 
facilities.  The  FAA's  air  traffic  control 
facilities  and  faciUties  operated  by  the 
military  (whether  directly  or  by 
contract)  would  not  be  affected  by  this 
proposal. 

Refusal  to  Submit  to  Testing 

The  final  antidrug  rule  included 
amendments  to  the  airmen  certification 
sections  of  the  FAA's  regulations  under 
which  a  refusal  to  submit  to  testing 
could  be  the  basis  for  a  certificate 
action.  However,  the  rule  did  not  have 
an  express  requirement  for  employers  to 
notify  the  FAA  of  refusals  or  a  specific 
mechanism  for  providing  such  notice. 
This  proposed  section  (paragraph  E  of 
section  VI  of  appendix  I  to  part  121) 
would  correct  this  gap  in  the 
requirements  of  the  rule.  It  should  be 
noted  that  the  current  antidrug  rule  with 
respect  to  the  limitation  on  sanctions  for 
refusals  of  preemployment  tests  would 
not  be  changed.  As  is  currently  the  case, 
an  individual  who  refuses  to  submit  to 
preemployment  testing  would  be  subject 
to  follow-up  testing  (what  is  now  called 
return  to  duty  testing)  if  he  or  she  is 
subsequently  hired,  because  the 
individual  might  have  refused  based  on 
recent  drug  use.  The  individual  would 
not,  however,  be  subject  to  certificate 
action  for  declining  what  is  essentially 
a  test  taken  voluntarily  as  a 
precondition  to  performing  safety- 
sensitive  duties  (and,  similarly,  (his  rule 
does  not  propose  certificate  action  for  a 


refusal  to  submit  to  the  recharacterized 
return  to  duty  test). 

Employees  Covered  By  the  Aiitidwg 
Rale 

The  NPRM  proposes  to  modify  the 
specified  safety-sensitive  duties  slightly 
to  parallel  the  classes  of  covered 
functions  in  the  FAA's  new  alcohol 
misuse  prevention  program  rule  (14  CFR 
part  121,  appendix  J).  This  modification 
is  not  intended  to  significantly  change 
the  antidrug  rule's  coverage.  "The  most 
significant  changes  are  the  elimination 
of  flight  test  and  ground  instruction 
duties.  The  former  category  would  be 
eliminated  because  the  FAA  has 
determined  that  as  a  practical  matter, 
these  duties  are  essentially  subsumed  in 
fUght  crewmember  or  flight  instructor 
duties.  Ground  instruction  duties  would 
be  eliminated  based  on  the  FAA's  desire 
to  reduce  the  burden  of  the  antidrug 
rule  on  the  industry  and  the 
determination  that  individuals 
performing  such  duties  could -be 
removed  from  the  program  without 
jeopardizing  public  safety.  Additionally, 
the  FAA  would  propose  an  editorial 
change  to  the  current  category  of 
"aviation  security  or  screening  duties." 
As  revised,  separate  categories  of 
"aviation  screening  duties"  and 
"ground  security  coordinator  duties" 
would  be  established.  This  change 
would  clarify  the  FAA's  original  intent 
with  respect  to  covered  security 
functions. 

Preemployment  Testing 

This  NPRM  proposes  to  revise  the 
antidrug  rule's  preemployment  testing 
provision  (paragraph  A  of  section  V  of 
appendix  I)  to  make  the  provision  less 
burdensome.  The  final  antidrug  rule 
required  preemployment  testing  before 
an  individual  could  be  hired  to  perform 
a  function  specified  in  appendix  I.  As 
interpreted  by  the  FAA,  testing  was 
required  of  individuals  not  currently 
employed  by  the  employer,  of  ciurent 
employees  moving  from  a  non-covered 
to  a  covered  function,  and  in 
circumstances  where  an  employee  was 
removed  from  the  random  testing  pool 
or  unavailable  for  testing  for  an 
extended  period  of  time.  Individuals 
who  had  failed  or  refused  to  submit  to 
an  FAA-mandated  drug  test  also  had  to 
pass  a  preemployment  test  prior  to 
performing  or  returning  to  safety- 
sensitive  duties. 

The  FAA  continues  to  believe  that 
preemployment  drug  testing  has  utility 
for  those  individuals  who  have  not 
previously  been  subject  to  the  FAA- 
approved  random  drug  testing  program 
of  an  employer.  However,  we  have 
reassessed  the  need  for  preemployment 


testing  in  other  situations,  such  as  when 
an  employee  has  been  on  leave  of 
absence  or  woiking  outside  the  territory 
of  the  United  States.  Therefore,  the  FAA 
proposes  to  only  require 
preemplojmient  testing  of  an  individual 
prior  to  the  first  time  the  individual 
performs  a  safety-sensitive  function  for 
an  employer.  Such  an  individual  would 
have  to  pass  a  preemployment  test  prior 
to  performing  a  safety-sensitive  function 
and  the  employer  could  not  permit  the 
individual  to  perform  such  a  function 
until  the  employer  receives  a  negative 
preemployment  test  result.  Employers 
would  be  permitted  to  require 
submission  to  preemployment  testing  in 
cases  where  an  employee  previously 
subject  to  random  testing  by  that 
employer  has  been  removed  from  the 
random  testing  pool  for  reasons  other 
than  a  failure  of  an  FAA-mandated  drug 
test  or  refusal  to'submit  to  such  testing. 

Return  to  Duty  and  Follow-up  Testing 

The  FAA's  final  antidrug  rule 
includes  the  category  of  "testing  after 
retimi  to  duty"  (paragraph  F,  section  V. 
appendix  I),  imder  whicn  individuals 
who  had  been  hired  to  perform  or 
returned  to  the  performance  of  covered 
functions  after  foiling  or  refusing  to 
submit  to  an  FAA-mandated  drug  test 
must  be  subject  to  unannounced  testing. 
As  noted  above,  the  type  of  test  required 
before  returning  to  duty  was 
characterized  as  a  preemployment  test. 

Based  on  employer  reports  and 
compliance  inspections,  the  FAA  has 
determined  that  the  nomenclature  used 
for  testing  after  a  drug  test  failure  or 
refusal  is  causing  confusion  in  the 
industry.  Additionally,  during  drafting 
of  the  alcohol  testing  regulations  the 
FAA  determined  that  the  threshold  test 
necessary  to  ensure  an  employee  is 
alcohol  free  following  a  failed  or  refused 
test  would  be  best  understood  if  it  were 
called  the  "return  to  duty  test"  and 
unannounced  testing  conducted  after 
the  individual  has  been  placed  in  a 
covered  function  is  more  accurately 
referred  to  as  "follow-up"  testing.  The 
FAA  proposes  to  amend  the  section  V 
of  appendix  I  to  reflect  this 
nomenclature.  As  revised,  therefore,  an 
individual  who  failed  or  refused  a 
preemployment  test  would  have  to  pass 
another  preemployment  test  before 
performing  safety-sensitive  duties,  and, 
after  evaluation  and  compliance  with 
any  required  rehabilitation,  would  then 
be  subject  to  follow-up  testing.  An 
employee  who  failed  or  refused  another 
type  of  test  [e.g.,  random)  would  have  to 
pass  a  return  to  duty  test  before 
retiumng  to  the  performance  of  safety- 
sensitive  duties,  and  would  then  be 
subject  to  follow-up  testing  if  he  or  she 
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was  returned  to  safety-sensitive  duties. 
Like  all  FAA-mandated  tests,  return  to 
duty  and  follow  up  tests  would  have  to 
be  performed  in  accordance  with  the 
requirements  of  appendix  I  and  the 
testing  procedures  in  49  CFR  part  40. 

The  FAA  is  also  proposing  two  other 
changes  that  would  parallel  the 
provisions  of  the  alcohol  rule.  The  first 
change  would  be  the  addition  of  a 
mandatory  minimmn  number  of  drug 
tests  during  an  individual's  first  12 
months  after  being  hired  for  or  returning 
to  the  performance  of  safety  sensitive 
functions  after  the  individual  has  had  a 
verified  positive  FAA-mandated  drug 
test.  As  proposed  the  individual  would 
have  to  undergo  at  least  six  tests  before 
follow-up  testing  could  be  terminated. 
The  second  change  would  permit  the 
employer  to  direct  the  individual  to 
undergo  alcohol  testing,  as  well  as  drug 
testing,  if  the  medical  review  officer 
aetermines  that  such  testing  would  be 
appropriate.  This  provision  would 
address  the  situation  of  polysubstance 
abuse. 

The  FAA  is  requesting  specific 
comment  on  whether  to  amend  the 
antidrug  rule  to  establish  a  minimum 
niunber  of  follow-up  tests.  The  FAA's 
alcohol  misuse  prevention  program 
requires  a  minimum  of  six  follow-up 
alcohol  tests  in  the  first  12  months  after 
an  employee  has  been  returned  to 
safety-sensitive  duties.  Several  other 
DOT  ageacies  have  added  a  similar 
minimum  nimiber  of  test  to  their 
antidrug  rules.  The  Federal  Raifroad 
Administration  is  amending  its  rule 
based  on  information  from  its  industry 
that  indicates  that  medical  professionals 
have  been  reluctant  to  require  follow-up 
tests. 

The  FAA  has  not  had  the  same 
experience  with  follow-up  testing;  our 
information  indicates  that  aviation 
medical  review  officers  are  generally    • 
establishing  appropriate  schedules  for 
follow-up  testing.  However,  the  FAA 
requests  comment  on  whether  a 
schedule  for  the  first  year  after  retiu-n 
should  be  established  by  regulation, 
rather  than  leaving  follow-up  testing 
entirely  within  the  discretion  of  the 
MRO  and  the  employer.  The  FAA  also 
seeks  comment  on  whether  six  tests 
would  be  the  appropriate  number  or 
whether  fewer  tests  should  be  required. 
Finally,  the  FAA  requests  comments  on 
whether  requiring  a  minimum  number 
of  follow-up  tests  would  affect  the 
likelihood  that  an  employer  would 
return  an  individual  to  safety-sensitive 
duties  after  a  positive  drug  test. 

Medical  Review  Officer  Functions 

As  proposed  in  this  NPRM,  section 
Vn  of  appendix  I  would  be  substantially 
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revised.  First,  changes  in  the  DOT  final 
rule  (49  CFR  part  40).  which  establishes 
the  duties  of  the  MRO  in  the  verification 
process,  have  superseded  the  FAA's 
rule.  Rather  than  reiterate  the 
duplicative  provisions  of  the  DOT  rule, 
which  are  subject  to  change,  the  FAA 
antidrug  rule,  as  revised,  would 
generally  cite  to  the  appUcable 
provisions  of  the  DOT  rule  and 
incorporate  them  (and  therefore  any 
future  amendments)  by  reference.  This 
is  the  same  approach  as  that  taken  in  the 
FAA's  current  rule  with  regard  to 
specimen  collection. 

The  MRO  duties  would  be  revised  to 
require  the  MRO  to  inquire  whether  an 
individual  holds  a  part  67  airman 
medical  certificate,  to  process  requests 
for  split  specimen  testing,  and  to 
evaluate  or  refer  the  individual  to  an 
SAP  as  discussed  above.  The  NPRM 
would  also  clarify  the  MRO's  specific 
duties  in  the  case  of  an  employee  or 
applicant  who  holds  a  part  67  airman 
medical  certificate  or  who  would  be 
required  to  hold  such  a  certificate  to 
perform  a  covered  function  for  an 
employer. 

Although  the  final  antidrug  rule  set 
forth  some  of  the  MRO  duties  with 
respect  to  airmen  medical  certificate 
holders,  the  FAA  has  determined  from 
compliance  inspections  that  these 
provisions  are  not  sufficiently  clear.  The 
antidrug  rule  also  did  not  include 
timefiames  for  submission  of  the  reports 
required  to  be  sent  to  the  Federal  Air 
Surgeon  (FAS)  and  the  address  for 
submission  is  no  longer  correct.  These 
omissions  have  led  to  confusion  and 
occasionally  to  significant  delays  in 
notification  to  the  FAS.  As  proposed. 
MROs  would  havp  5  working  days 
following  verification  of  a  positive  test 
result  in  which  to  make  a  determination 
regarding  probable  drug  dependence. 
They  would  be  required  to  forward  all 
documents  pertaining  to  the  test  result, 
verification,  dependency,  and  return  to 
duty  recommendations,  if  any,  to  the 
FAS  within  7  working  days  of  verifying 
the  positive  test  result. 

Finally,  new  provisions  would  be 
added  to  the  MRO  section  to  clarify  the 
issue  of  recordkeeping  by  the  MRO. 
Although  MROs  currently  maintain 
records  necessary  for  accomplishing' 
their  duties,  essentially  as  agents  of 
employers,  there  was  no  express 
authorization  or  requirement  to 
maintain  such  records  in  the  final 
antidrug  rule.  The  proposed  section 
would  rectify  this  oversight. 

Antidrug  Program  Plan  Submission 

Several  changes  are  proposed  in  this 
NPRM  to  the  plan  submission 
provisions.  First,  the  address  to  which 


plans  are  to  be  submitted  would  be 
changed.  Second,  the  "transition" 
provisions  of  the  rule  for  new  aviation 
employers  (paragraph  A.Sf,  section  IX) 
would  be  changed  to  eliminate  the 
substantial  grace  period  previously 
provided.  When  the  rule  was  first 
promulgated,  it  allowed  all  new  covered 
employers  a  significant  period  of  time  to 
develop  antidrug  program  plans,  submit 
the  plans  to  the  FAA  for  approval,  and 
implement  the  programs  set  forth  in  the 
plans.  The  delay  was  necessary  because 
the  antidrug  rule  was  new  both  to  the 
industry  and  to  the  FAA.  Since  the 
promulgation  of  the  rule,  however,  the 
industry  and  the  FAA  have  made  great 
strides  in  incorporating  drug  testing  in 
the  normal  course  of  the  aviation 
business.  Published  guidance  is 
available  from  the  FAA  and  from  private 
sector  entities,  and  antidrug  programs 
are  generally  nmning  smoothly  at 
aviation  entities  of  all  sizes.  Given  the 
wealth  of  material  and  experience  now 
available,  there  is  no  longer  a  reason  to 
permit  carriers  to  begin  operations 
without  having  implemented  an  FAA- 
approved  antidrug  program. 

"The  FAA  noted  in  the  preamble  to  the 
final  rule  that  the  timefr^es  for  new 
businesses  might  be  accelerated  in  the 
future  (53  FR  47043;  November  21. 
1988).  and.  accordingly,  this  NPRM 
proposes  amending  ihe  final  rule  to 
prohibit  covered  employers  from 
beginning  operations  without  an 
approved  antidrug  program.  The 
program  would  have  to  be  implemented, 
and  all  covered  employees  subject  to 
testing,  not  later  than  the  inception  of 
operations.  As  proposed,  any  person 
hired  by  a  new  certificate  holder  to 
perform  a  covered  function  after  the    " 
issuance  of  the  certificate  would  have  to 
undergo  preemployment  testing. 
Additionally,  each  new  employer  would 
have  to  ensure  that  employees 
performing  covered  functions  by 
contract  were  subject  to  an  FAA- 
approved  antidrug  program  within  60 
days  of  the  implementation  of  the 
employer's  program.  This  requirement 
vdll  impose  no  significant  burden  on 
new  operators  and  any  burden  is 
outweighed  by  the  benefits  gained  by 
public  safety. 

Thi#d,  the  consortium  plan 
submission  section  would  be  revised  to 
require  that  each  consortium  program 
must  provide  for  notification  to  the  FAA 
of  changes  in  membership.  Finally,  a 
new  provision  (section  IX,  paragraph 
A.8.)  would  expressly  state  the  now- 
impUcit  responsibiUty  of  covered 
employers  to  ensure  that  they  are 
continuously  covered  under  an 
approved  antidrug  program.  This 
section  reflects  the  FAA's  recognition  of 
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the  fiuid  nature  of  the  aviation  industry, 
in  which  locations,  contracts,  and  even 
cotpoiate  identities  are  subject  to 
frequent  dianges. 

Employees  located  Outside  the  U.S. 

The  FAA's  final  antidrug  rule  applied 
to  employees  performing  covered 
functions  for  the  specified  employers 
regardless  of  whether  the  employees 
were  located  within  the  territory  of  the 
United  States  or  were  located  in  a 
foreign  country.  In  recognition  of  the 
international  implications  of  the  rule, 
however,  the  effective  date  of  the  rule 
with  respect  to  employees  located 
outside  the  territory  of  the  U.S.  was 
deferred  on  a  number  of  occasions,  most 
recently  to  January  2. 1995.  Although 
the  FAA  has  been  pursuing  multilateral 
initiatives  through  the  International 
Civil  Aviation  C^anization  (ICAO), 
there  are  still  significant  practical  and 
legal  concerns  surrounding 
implementaticm  of  the  antidrug  rule 
outside  the  territory  of  the  United 
States.  Based  cm  the  issues  and  concerns 
that  have  been  raised,  the  FAA  is 
proposing  to  substantially  revise  the 
international  section  of  the  antidrug  rule 
(section  XII.  appendix  I). 

As  proposed,  no  employee  located 
outside  the  territory  of  the  United  States 
could  be  tested  for  illegal  drug  use 
under  the  provisions  of  appendix  I.  To 
ensure  proper  selection  for  random 
testing,  an  employer  would  be  required 
to  remove  from  the  random  testing  pool 
any  employee  assigned  to  perform 
covered  functions  solely  outside  the 
territory  of  the  United  States,  since  such 
an  employee  would  not  be  available  for 
testing.  The  employee  would  have  to  be 
retvimed  to  the  random  testing  pool  as 
soon  as  the  employee  once  more  began 
to  perform  functions  wholly  or  partially 
within  the  territory  of  the  United  States. 
As  noted  above,  the  employer  would 
have  the  option  of  requiring  the 
employee  to  undergo  a  preemployment 
test  prior  to  returning  to  the 
performance  of  a  covered  function 
within  the  territory  of  the  United  States 
(and  therefore  to  the  random  testing 
pool).  This  section  would  be  further 
amended  to  provide  that  the  provisions 
of  appendix  I  would  not  apply  to 
employees  performing  functions 
specified  in  appendix  I  by  contract 
outside  the  territory  of  the  United 
States.  Although  the  FAA  is  cognizant 
of  concerns  about  safety  and  economic 
parity  that  would  be  raised  by  such  an 
exclusion,  the  FAA  prof>oses  that 
extratenitorial  application  of  the 
antidrug  rule,  with  its  significant 
logistical  issues  and  possible  conflicts 
with  local  laws,  should  not  be  pursued. 


1  iperwork  Reduction  Act  ^proral 

The  recordkeeping  and  reporting 
n  quirements  of  the  final  antidrug  rule, 
i)  sued  on  November  14  1988,  were 
p  eviously  submitted  to  the  Office  of 
K  anagement  and  Budget  (C^iB]  for 
a  >proval  in  accordance  with  the 
F  iperwork  Reduction  Act  of  1980.  The 
0  MB  approval  is  imder  control  number 

2  [20-0535.  The  recordkeeping  and 

n  p(»ting  requirements  propoMd  in  this 
n  >tice  will  be  submitted  to  OMB  for 
a  >proval.  Comments  on  these 
r  quirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
A  EEairs  (OMB),  New  Executive  Office 
B  iilding.  room  3001.  Washington.  DC 
2  )503;  attention:  FAA  Desk  Officer.  A 
CI  )py  should  be  submitted  to  the  FAA's 
d  >cket.  The  following  is  a  synopsis  of 
tl  e  paperwork  burden  associated  with 
tl  is  notice: 

Title:  Antidrug  Program  for  Personnel 
E  igaged  in  Specified  Aviation  Activities 

Need  for  Information:  This 
ii  formation  is  needed  to  ensure 
a  mplianoe  with  the  requirements  of  the 
F  ^'s  antidrug  rule  and  the  Omnibus 
T  ansportation  Employee  Testing  Act  of 

V  191. 

Proposed  Use  of  Information:  The 
ii  formation  submittcnl  is  intended  to  be 
ui  ed  for  monitoring  industry 
ii  iplementation  of  and  compliance  with 
tl  e  FAA's  antidrug  rule  and  in 
e^  aluating  the  effectiveness  of  the 
piogram. 

Fi  equency: 

Antidrug  Program  Plan:  One  time 
si  bmission  for  FAA  review  and 
a]  proval. 

Antidrug  Program  Plan  Amendments: 
O  le  time  submission  for  FAA  review 
ai  d  approval  as  changes  to  plans  occur 
oi  are  required. 

Statistical  Report:  Annual 

Burden  Estimate:  11.993  hrs. 

Respondents:  Specified  aviation 
ei  iployers. 

Average  Burden,  Hours/Respondent/ 
Yt  far:  10.5  (Reporting);  1.0 
(F  scordi^eeping). 

Fi  deralism  Implications 

The  amendments  proposed  in  this 
N  >RM  woxild  not  have  substantial  direct 
ef  iects  on  the  States,  on  the  relationship 
\h  tween  the  national  government  and 
tfa  9  States,  or  on  the  distribution  of 
p<  wer  and  responsibilities  among  the 

VI  nous  levels  of  government  Therefore, 
ir  accordance  with  Executive  Order 

i;  612,  the  FAA  has  determined  that  this 
pi  aposal  does  not  have  sufficient 
fe  leralism  implications  to  warrant 
pi  eparation  of  a  Federalism  Assessment. 


Regulatory  Evahtation  Sommaty 

The  FAA  has  determined  that  this 
proposal  is  not  major  as  defined  in 
Executive  Order  12866.  Therefore,  a  full 
regulatory  analysis  that  includes 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  proposal  has 
not  been  prepared.  Instead,  the  FAA  has 
prepared  a  more  concise  regulatory 
evaluation  that  analyzes  oidy  this 
proposal.  The  FAA  does  not  expect  that 
this  proposed  rule  would  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  or' 
on  international  trade. 

A  copy  of  the  complete  regulatory 
evaluation,  regulatory  flexibility 
determination,  and  international  trade 
assessment  has  been  placed  in  the 
docket  A  copy  may  be  obtained  by 
ccntacting  the  office  identified  imder 
"FOR  FURTHER  mFORMATION  CONTACT." 

Significance 

This  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  although  it  may  result 
in  a  small  increase  in  costs  for 
consumers,  industnr.  or  Federal.  State, 
or  local  agencies.  Tlie  FAA  has 
determined,  however,  that  this  rule 
involves  issues  of  substantial  interest  to 
the  public.  Therefore,  the  FAA  has 
determined  that  the  rule  is  significant 
under  the  Executive  Order  12866  and 
the  Regulatory  Policies  and  Prc^dures 
of  the  Department  of  Transportation  (44 
FR 11034;  February  2, 1979). 

List  (^Sul^ects 

14CFRPart65 

Aircraft,  Airmen.  Air  safety,  Air 
transportation.  Aviation  safety.  Drug 
abuse,  Dnigs.  Narcotics,  Safety, 
Transportation. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen.  Airplanes,  Air  transportation. 
Aviation  safety.  Drug  abuse,  Drugs, 
Narcotics,  Pilots,  Safety,  Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft,  Aircraft  pilots. 
Airmen,  Airplanes,  Air  taxi.  Air 
transportation.  Aviation  safety.  Drug 
abuse.  Drugs,  Narcotics,  Pilots.  Safety, 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  65. 
121,  and  135  as  follows: 

Part  65— CERTinCATION:  AIRMEN 
OTHER  THAN  FUQHT 
CREWMEMBERS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  1354(a).  1355. 1421. 
1422.  and  1427  (revised.  Pub.  L  102-143, 
October  28, 1991);  49  U.S.C  106(g)  (revised. 
Pub.  L  97-449,  January  12, 1983). 

2.  Section  65.46  is  amended  by 
revising  paragraphs  (a)(2),  (d),  and  (e) 
and  by  adding  paragraph  (g)  to  read  as 
follows: 

§66.46    lise  of  prohlMtad  drugs, 
(a)*  •  • 

(2)  An  employer  means  an  air  traffic 
control  facility  not  operated  by  the  FAA 
or  by  or  under  contract  to  the  U.S. 
military  that  employs  a  person  to 
perform  an  air  traffic  control  function. 

•  •   '     •        •        • 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  no  employer  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  an 
employer,  either  directly  or  by  contract, 
any  air  traffic  control  fimction  if  that 
person  failed  or  refused  to  submit  to  a 
drug  test  required  by  appendix  I  to  part 
121  of  this  chapter. 

(e)  Paragraph  (d)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  appendix  I  to 
part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  part  67 
of  this  chapter,  imless  the  person  had 
previously  failed  a  drug  test  required 
imder  that  appendix,  both  such  failures 
occurring  after  [TME  EFFECTIVE  DATE  OF 
THE  FINAL  RULE]. 

•  •         •         •         • 

(g)  No  employer  may  knowingly  use 
any  person  to  perform,  nor  may  any 
person  perform  for  an  employer,  either 
directly  or  by  contract,  any  air  traffic 
control  function  if  that  person  used  a 
prohibited  drug  during  the  performance 
of  an  air  traffic  control  function  directly 
or  by  contract  for  an  employer  after  [THE 
EFFECTIVE  DATE  OF  THE  FINAL  RULE]. 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCUL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1355, 1356, 
1357, 1401, 1421-1430. 1485,  and  1502 
(revised  Pub.  U  102,143.  October  28. 1991); 
49  U.S.C  106(g)  (revised.  Pub.  L.  97-449. 
January  12, 1983). 

4.  Section  121.455  is  amended  by 
revising  paragraphs  (c)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 


§121.455   Use  of  prohibited  drugs. 

»        •        •        •        • 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  certificate  holder 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  holder,  either  directly  or 
by  contract,  any  function  listed  in 
appendix  I  to  this  part  if  that  person 
failed  or  refused  to  submit  to  a  drug  test 
required  by  that  appendix 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  &t>m  a  medical  review 
officer  in  accordance  with  appendix  I  to 
this  part  or  who  has  received  a  special 
issuance  medical  certificate  after 
evaluation  by  the  Federal  Air  Surgeon 
for  drug  dependency  in  accordance  with 
part  67  of  this  chapter;  provided, 
however,  that  no  person  shall  be 
permitted  to  perform  the  function 
specified  in  appendix  I  that  he  or  she 
was  performing  prior  to  failing  a  drug 
test  if  the  person  had  previously  failed 

a  drug  test  required  under  that 
appendix,  both  such  failures  occurring 
after  [THE  EFFECTIVE  DATE  OF  THE  FINAL 
RtJLE]. 

(e)  No  certificate  holder  may 
knowingly  use  any  person  to  perform, 
nor  may  any  person  perform  for  a 
certificate  holder,  either  directly  or  by 
contract,  the  function  specified  in 
appendix  I  performed  l^  that  person  if 
the  person  used  a  prohibited  drug 
dtiring  the  performance  of  the  function 
directly  or  by  contract  for  an  employer 
as  defined  in  that  appendix  after  (THE 
EFFECTIVE  DATE  OF  THE  FINAL  RULE]. 

Appendix  I  to  Part  121 — ^Drug  Testing 
Pn^am 

5.  Section  II  (Definitions)  of  Appendix 
I  is  amended  by  revising  the  first 
sentence  of  the  definitions  of  employee 
and  employer  and  by  adding  the 
definition  of  substance  abuse 
professional  to  read  as  follows: 

Appendix  I  to  Part  121 — ^Drug 
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n.  Definitions 

•  •         •         •        • 

Employee  is  a  person  who  perfoiras.  either 
directly  or  by  contract,  a  function  listed  in 
section  III  of  this  appendix  for  an  employer, 
as  defined  in  this  appendix.  ■  *  • 

Employer  is  a  part  121  certificate  holder,  a 
p>art  135  certificate  holder,  an  operator  as 
defined  in  §  135.1(c)  of  this  chapter,  or  an  air 
traffic  control  Eacility  not  operated  by  the 
FAA  or  by  or  under  contract  to  tlie  U.S. 
military.  •  •  • 

•  *         •         •         • 

Sutistance  abuse  fuvfessional  means  a 
licensed  physician  (Medical  Doctor  or  Doctor 


of  Osteopathy),  or  a  licensed  or  certified 
psychologist,  social  worker,  employee 
assistance  professional,  or  addiction 
counselor  (certified  by  the  National 
Association  of  Alcoholism  an<^  Drug  Abuse 
Counselws  Certification  Commission]  with 
knowledge  of  and  clinical  experience  in  the 
diagnosis  and  treatment  of  disorders  related 
to  drug  use  and  abuse. 

6.  Section  III  of  Appendix  I 
(Employees  Who  Must  Be  Tested)  is 
revised  to  read  as  follows: 

Appendix  I  to  Part  121— Drug  Testing 
Prograni 


m.  Employees  Who  Must  Be  Tested 

Each  person  who  performs  a  function 
listed  in  this  section  directly  or  by  contract 
for  an  employer  must  be  tested  pursuant  to 
an  FAA-approved  antidrug  program 
conducted  in  accordance  with  this  appendix: 

a.  Flight  crewmember  duties. 

b.  Flight  attendant  duties. 
c  Flight  instruction  duties. 

d.  Aircraft  dispatcher  duties. 

e.  Aircraft  maintenance  or  preventive 
maintenance  duties. 

f.  Ground  security  coordinator  duties. 

g.  Aviation  screening  duties, 
h.  Air  traffic  control  duties. 

7.  Section  V  of  Appendix  I  (Types  of 
Drug  Testing  Required)  is  amended  by 
revising  paragraphs  A  and  F  and  adding 
a  new  paragraph  G  to  read  as  follows: 
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V.  Types  of  Drug  Testing  Required 


A.  Preemployment  Testing 

1.  Prior  to  the  first  time  an  individual 
performs  a  function  listed  in  section  III  of 
this  appendix  for  an  employer,  the  employer 
shall  require  the  individual  to  undergo 
testing  for  prohibited  drug  use. 

2.  An  employer  is  pennitted  to  require 
preemployment  testing  of  an  individual  if  the 
following  criteria  are  met: 

(a)  The  individual  previously  performed  a 
covered  function  for  the  employer. 

(b)  The  employer  removed  the  individual 
from  the  employer's  random  testing  program 
conducted  under  this  appendix  for  reasons 
other  than  a  feilure  of  an  FAA-mandated 
drug  test  or  a  refusal  to  submit  to  such 
testing;  and 

(c)  The  individual  will  be  returning  to  the 
perfoifnance  of  a  function  covered  by  this 
appendix. 

(3)  No  employer  shall  allow  an  individtial 
required  to  undergo  preemployment  testing 
under  section  V.  paragraphs  A.(l)  or  (2)  of 
this  appendix  to  perform  a  covered  function 
unless  the  employer  has  received  the  results 
of  the  drug  test  indicating  that  the  individual 
has  passed  the  test 

(4)  The  employer  shall  advise  each 
individual  applying  to  perform  a  covered 
function  at  the  time  of  application  that  the 
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individual  will  be  required  to  undeigo 
preemployment  testing  to  determine  the 
presence  of  marijuana,  cocaine,  opiates, 
phencyclidine  (PCP),  and  amphetamines,  or 
a  metabolite  of  those  drugs  in  the 
individual's  system.  The  employer  shall 
provide  this  same  notification  to  each 
individual  required  by  the  employer  to 
iindergo  preemployment  testing  under 
section  V.  paragraph  A.(2)  of  this  appendix. 


F.  Betum  to  Duty  Testing 

Each  employer  shall  ensure  that  before  an 
individual  is  returned  to  duty  to  perform  a 
function  specified  in  section  III  of  this 
app>endix  after  refusing  to  submit  to  a  drug 
test  required  by  this  appendix  or  failing  a 
drug  test  conducted  under  this  appendix,  the 
individual  shall  undergo  a  drug  test.  No 
employer  shall  allow  an  individual  required 
to  undergo  return  to  duty  testing  to  perform 
a  covered  function  unless  the  employer  has 
received  the  results  of  the  drug  test 
indicating  that  the  individual  has  passed  the 
test. 

G.  Follow-up  Testing 

1.  Each  employer  shall  implement  a 
reasonable  program  of  unannounced  testing 
of  each  indi\idual  who  has  been  hired  to 
perform  or  who  has  been  returned  to  the 
performance  of  a  function  specified  in 
section  III  of  this  appendix  after  refusing  to 
submit  to  a  drug  test  required  by  this 
appendix  or  failing  a  drug  test  conducted 
under  this  appendix 

2.  The  numoer  and  frequency  of  such 
testing  shall  be  determined  by  the  employer's 
medical  review  officer,  but  shall  consist  of  at 
least  six  tests  in  the  first  12  months  following 
the  employee's  return  to  duty. 

3.  The  employer  may  direct  the  employee 
to  undeigo  testing  for  alcohol,  in  addition  to 
drugs,  if  the  medical  review  officer 
determines  that  alcohol  testing  is  necessary 
for  the  particular  employee.  Any  &uch 
alcohol  testing  shall  be  conducted  in 
accordance  with  the  provisions  of  49  CFR 
part  40. 

4.  Follow-up  testing  shall  not  exceed  60 
months  after  the  date  the  individual  begins 
to  perform  or  returns  to  the  performance  of 
a  function  specified  in  section  III  of  this 
appendix.  The  medical  review  oETicer  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests  have 
been  conducted,  If  the  medical  review  officer 
determines  that  such  testing  is  no  longer 
necessary. 

8.  Section  VI  of  Appendix  I 
(Administrative  Matters)  is  amended  by 
revising  paragraph  C  and  adding 
paragraph  E  to  read  as  follov^s: 
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VI.  Administrative  Matters 

•        •        •        •        •  . 

C.  Employee  Request  for  Test  of  a  Split 
Specimen 

1.  Not  later  than  72  hours  after  receipt  of 
notice  of  a  verified  positive  test  result,  an 


I  mployee  may  submit  a  written  request  to  the 
1  fRO  for  testing  of  the  second,  "spUt" 
9  pecimen  obtained  during  the  collection  of 
t  le  primary  specimen  that  resulted  in  the 
<  onfirmed  positive  test. 

2.  The  split  specimen  shall  be  tested  in 

i  ccordance  with  the  procedures  in  49  CFR 
]  art  40. 

3.  The  MRO  may  proceed  with  verification 
( f  the  primary  test  result  pending  receipt  of 

t  le  result  of  the  split  specimen  test  If  the 
J  rimary  test  result  is  verified  as  positive, 
a  ctions  required  under  this  rule  (e.g.. 
t  otification  to  the  Federal  Air  Surgeon, 
r  imoval  from  safety-sensitive  position)  are 
t  ot  stayed  pending  receipt  of  the  split 
9  pecimen  test  result. 


Refusal  to  Submit  to  Testing 

1.  Each  employer  shall  notify  the  FAA  of 
fl  ay  employee  who  holds  a  certificate  issued 
i;  nder  part  61,  part  63,  or  part  65  who  has 

r  (fused  to  submit  to  a  drug  test  required 
I  nder  this  appendix.  Notifications  should  be 
9  mt  to:  Federal  Aviation  Administration, 
4viation  Standards  National  Field  Office, 

irmen  Certification  Branch,  AVN-460,  P.O 
dox  25082,  Oklahoma  City.  OK  73125. 

2.  Employers  are  not  required  to  report 

r  ifusals  to  submit  to  preemployment  testing. 

9.  Section  VII  of  Appendix  I  is  revised 
t  >  read  as  follows: 
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\  U.  Medical  Review  Officer 

The  employer  shall  designate  or  appoint  a 
r  ledical  review  officer  (MRO)  who  shall  be 
<;  lalified  in  accordance  with  49  CFR  part  40 
a  id  shall  perform  the  functions  set  forth  in 
4 }  CFR  part  40  and  this  appendix.  If  the 
e  nployer  does  not  have  a  qualified 
ii  idividual  on  staff  to  serve  as  MRO,  the 
e  nployer  may  contract  for  the  provision  of 
N  [RO  services  as  part  of  its  drug  testing 
p  rogram. 

MRO  Duties 

In  addition  to  the  functions  delineated  in 
4  >  CFR  part  40,  the  MRO  shall  perform  the 
d  jties  listed  in  this  section. 

1.  During  the  MRO's  interview  with  an 

e  nployee  or  applicant  who  has  failed  a  drug 
ti  St,  the  MRO  shall  inquire,  and  the 
ii  dividual  must  disclose,  whether  the 
ii  dividual  holds  an  airman  medical 
c  irtificate  issued  under  part  67  of  this 
c  lapter  or  would  be  required  to  hold  such 
a  irtificate  in  order  to  perforai  the  duties  of 
tl  e  position  for  which  the  applicant  is 
a  iplying. 

2.  The  MRO  must  process  employee 
rt  quests  for  testing  of  split  specimens  in 

ai  cordance  with  section  VI,  paragraph  C.  of 
tl  is  appendix. 

3.  The  MRO  shall  advise  each  employee 
v«  ho  fails  a  drug  test  or  refuses  to  submit  to 

I  [Irug  test  required  under  this  appendix  of 
tl  e  resources  available  to  the  employee  in 
e^  aluating  and  resolving  problems  associated 
w  ith  illegal  drug  use.  including  the  names, 
a(  [dresses,  and  telephone  numbers  of 


substance  abuse  professionals  and  counseling 
and  treatment  programs. 

4.  The  MRO  shall  evaluate,  or  shall  have 
evaluated  by  a  substance  abuse  professional, 
each  employee  who  foils  a  drug  test  or 
refuses  to  submit  to  a  drug  test  required 
under  this  appendix  to  determine  if  the 
employee  is  in  need  of  assistance  in  resolving 
problems  associated  with  illcq^  drug  use. 

5.  Prior  to  recommending  that  an  employee 
be  returned  to  the  performance  of  a  fonction 
listed  in  section  IH  of  this  appendix  after  the 
employee  has  failed  or  refused  to  submit  to 

a  drug  test  required  by  this  appendix,  the 
MRO  shall— 

a.  Ensure  that  an  employee  returning  to  the 
performance  of  a  function  has  passed  return 
to  duty  drug  test  conducted  under  section  V., 
paragraph  F  of  this  appendix; 

b.  Ensure  that  each  employee  has  been 
evaluated  in  accordance  with  section  Vn. 
paragraph  A.4  of  this  appendix;  and 

c.  Ensure  that  the  employee  demonstrates 
compliance  with  any  rehabilitation  program 
recommended  following  the  evaluation 
required  under  section  VII,  paragraph  A.4  of 
this  appendix. 

6.  The  MRO  shall  not  recommend  that  a 
person  who  fails  to  satisfy  the  requirements 
in  section  Vn,  paragraph  A.5  of  thiS  appendix 
be  returned  to  dufy  performing  a  function 
listed  in  section  III  of  this  appendix. 

7.  Prior  to  recommending  that  an 
individual  be  hind  to  perform  a  function 
listed  in  section  Ol  of  this  appendix  after 
such  individual  has  failed  or  refused  to 
■ubmit  to  a  pre-employment  drug  test 
required  by  this  appendix,  the  MRO  shall— 

a.  Ensure  that  an  individual  has  passed  a 
preemployment  lest  conducted  under  section 
V,  paragraph  A.  of  this  appendix; 

b.  Evaluate  the  individual,  or  have  the 
individual  evaluated  by  a  substance  abuse 
professional,  for  drug  use  or  abuse;  and 

c.  Ensure  that  the  individual  has  complied 
with  the  requirements  of  any  rehabilitation 
program  in  which  the  individual  participated 
following  the  preemployment  test  the 
individual  failed  or  to  which  the  individual 
refused  to  submit 

B.  MRO  Determinations 

In  the  case  of  an  employee  or  applicant 
who  holds  an  airman  medical  certificate 
issued  under  part  67  of  this  chapter,  or  who 
is  or  would  be  required  to  hold  such 
certificate  in  order  to  perform  a  function 
listed  in  section  QI  of  this  appendix  for  an 
employer,  the  MRO  shall  take  the  following 
actions  after  verifying  a  positive  drug  test 
result 

1.  In  addition  to  the  evaluation  required  in 
section  VH,  paragraph  A.4  of  this  appendix, 
the  MRO  shall  make  a  determination  of 
probable  drug  dependence  or 
nondependence  as  specified  in  part  67  of  this 
chapter  within  S  working  days  of  verifying 
the  test  result.  If  the  MRO  is  unable  to  make 
such  a  determination,  he  or  she  should  so 
state  in  the  individual's  records. 

2.  If  the  MRO  detennines  that  an 
individual  is  nondependent.  the  MRO  may 
recommend  that  the  individual  be  returned 
to  duty,  subject  to  the  requirements  of  section 
Vn,  paragraph  A.5  of  this  appendix.  If  the 
MRO  makes  a  determination  of  probable  drug 
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dependence  or  cannot  make  a  dependency 
determination,  the  MRO  shall  not 
recommend  that  the  individual  be  returned 
to  dufy. 

3.  After  making  the  determinations  in 
section  VII.  paragraphs  B.l  and  B.2  of  this 
appendix,  the  MRO  must  forward  the  names 
of  such  individuals  with  identifying 
information,  the  determinations  concerning 
dependence,  return  to  dufy 
recommendations,  and  any  supporting 
information  to  the  Federal  Air  Surgeon 
within  7  woriung  days  after  verifyhig  the 
positive  drug  test  result  of  such  individuals. 

4.  All  reports  required  under  this  section 
shall  be  forwarded  to  the  Federal  Air 
Surgeon,  Federal  Aviation  Administration, 
Attn:  Drug  Abatement  Division  (AAM-800). 
400  7th  Street  SW..  Washington,  DC  20590. 

C  MRO  records 

Each  MRO  shall  maintain  records 
concerning  drug  tests  performed  under  this 
rule  in  accordance  with  the  following 
provisions: 

1.  All  records  shall  be  maintained  in 
confidence  and  shall  be  released  onfy  in 
accordance  with  the  provisions  of  this  rule 
and  49  CFR  pert  40. 

2.  Records  concerning  drug  tests  confirmed 
positive  by  the  laboratory  shall  be 
maintained  for  5  years.  Such  records  include 
the  MRO  copies  of  the  custody  and  control 
form,  copies  of  dependency  determinations 
where  applicable,  medical  interviews,  and 
any  other  documentation  concerning  the 
MRO's  verification  process. 

3.  ReoMtls  of  confirmed  negative  test 
results  shall  be  maintained  for  12  months. 

4.  All  records  maintained  pursuant  to  this 
rule  by  each  MRO  are  subject  to  examination 
by  the  Administrator  or  the  Administrator's 
representative  at  any  time. 

5.  Should  the  employer  change  MROs  for 
any  reason,  the  employer  shall  ensure  that 
the  former  MRO  forwards  all  records 
maintained  pursuant  to  this  rule  to  the  new 
MRO  within  10  working  days  of  receiving 
notice  from  the  employer  of  the  new  MRO's 
name  and  address. 

6.  Any  employer  obtaining  MRO  services 
by  contract  shall  ensure  that  the  contract 
includes  a  recordkeeping  provision  that  is 
consistent  vrith  this  paragraph,  including 
requirements  for  transferring  records  to  a 
new  MRO. 

10.  Section  IX  of  Appendix  I  is 
amended  by  revising  the  heading  and 
paragraphs  A(l),  A(5).  and  A(7)  and 
adding  paragraphs  A(8)  and  A(g)  to  read 
as  follows: 

Appendix  I  to  Part  121^)nig  Testing 
Program 


DC.  Employer's  Antidrug  Program  Plan 

A.  *  •  • 

(1)  Each  employer  shall  submit  an  antidrug 
program  plan  to  the  Federal  Aviation 
Administration.  Office  of  Aviation  Medicine, 
Drug  Abatement  Division  (AAM-800),  400 
7th  Street.  SW.,  Washington.  DC  20590. 
*         •         •         •         • 

(SXa)  Any  person  who  applies  for  a 
certificate  under  the  provisions  of  pan  121  or 


135  of  this  chapter  after  [TME  EFFECTIVE  DATE 
OF  THE  FINAL  RULE]  shall  submit  an  antidrug 
program  plan  to  the  FAA  for  approval  and 
must  obtain  such  approval  prior  to  iKginning 
operations  under  the  certificate.  The  program 
shall  be  implemented  not  later  than  the  date 
of  inception  of  operations.  Contractor 
employees  to  a  new  certificate  bolder  must 
be  subject  to  an  FAA-appRnved  antidrug 
program  within  60  days  of  the 
implementation  of  the  employer's  program. 

(b)  Any  person  who  intends  to  begin 
sightseeing  operations  as  an  operator  under 
14  CFR  135.1(c)  after  (THE  EFFECTIVE  DATE  OF 
THE  FINAL  RiAE]  shall,  not  later  than  60  days 
prior  to  the  proposed  initiation  of  such 
operations,  submit  an  antidrug  pirogram  plan 
to  the  FAA  for  approval.  No  operator  may 
begin  conducting  sightseeing  flights  prior  to 
receipt  of  approval;  the  program  shall  be 
implemented  concurrently  with  the 
inception  of  operations.  Contractor 
employees  to  a  new  operator  must  be  subject 
to  an  FAA-approved  program  within  60  days 
of  the  implementation  of  the  employer's 
program. 

(c)  Any  person  who  intends  to  begin  air 
traffic  control  operations  as  an  employer  as 
defined  in  14  CFR  6S.46(a)(2)  (air  traffic 
control  foy^ties  not  operated  by  the  FAA  or 
by  or  under  contract  to  the  U.S.  military) 
after  [THE  EFFECTIVE  DATE  OF  THE  FMAL  RIN.E] 
shall,  not  later  than  60  days  prior  to  the 
proposed  initiation  of  such  operations, 
submit  an  antidrug  program  plan  to  the  FAA 
for  app>rovaL  No  air  traffic  control  focilify 
may  begin  conducting  air  traffic  control 
operations  prior  to  receipt  of  approval;  the 
program  shall  be  implemented  concurrently 
with  the  inception  of  operations.  Contractor 
employees  to  a  new  air  traffic  control  focilify 
must  be  subject  to  an  FAA-approved  program 
within  60  days  of  the  implementation  of  the 
facilify's  program. 

•         •         •         •         • 

(7)  Any  entify  or  individual  whose 
employees  perform  functions  listed  in 
section  ID  of  this  appendix  pursuant  to  a 
contract  with  an  employer  (as  defined  in 
section  n  of  this  appenoix],  and  any 
consortium  of  contractors  or  employers 
subject  to  this  appendix  may  sulnnit  an 
antidrug  program  plan  to  the  FAA  for 
approval  on  a  form  and  in  a  manner 
prescribed  by  the  Administrator. 

(a)  The  plan  shall  spepify  the  procedures 
that  will  bia  used  to  comply  with  the 
requirements  of  this  appendix. 

(b)  Each  consortium  program  must  provide 
for  reporting  changes  in  consortium 
membership  to  the  FAA  within  10  working 
days  of  such  changes. 

(c)  Each  contractor  or  consortium  shall 
implement  its  antidrug  program  in 
accordance  with  the  terms  of  its  approved 
plan. 

(8)  Each  air  traffic  control  facilify  operating 
under  contract  to  the  FAA  shall  submit  an 
antidrug  program  plan  to  the  FAA  (specifying 
the  procedures  for  all  testing  required  by  this 
appendix)  not  later  than  (90  DAVS  AFTER  THE- 
EFFECTIVE  DATE  OF  THE  F»UL  RULE).  Each 
focilify  shall  implement  its  antidrug  program 
not  later  than  60  days  after  approval  of  the 
program  by  the  FAA.  Employees  performing 
air  traffic  control  duties  by  contract  for  the 


air  traffic  control  focilify  (i.e.,  not  directly 
employed  by  the  focilify)  must  be  subject  to 
an  FAA-approved  antidrug  program  within 
60  days  of  implementation  o{4he  air  traffic 
control  facility's  program. 

(9)  Each  employer,  or  contractor  company 
that  has  submitted  an  antidrug  plan  directly 
to  the  FAA.  shall  ensure  that  it  is 
continuously  covered  by  an  FAA-approved 
antidrug  program,  and  shall  obtain 
appropriate  approval  from  the  FAA  prior  to 
changing  programs  (e.g..  joining  another 
carrier's  program,  joining  a  consortium,  or 
transferring  to  another  consortium). 
•         •         •         •         • 

11.  Section  XII  of  appendix  I  to  part 
121  is  revised  to  read  as  follows: 

App«idtx  I  to  Part  121— Drug  Testing 
Program 


Xn.  Employees  Located  Outside  the  Territory 
of  the  United  States 

A.  No  individual  shall  undeigo  a  drug  test 
required  under  the  provisions  ol  this 
appendix  while  located  outside  the  territory 
ofthe  United  States. 

1.  Each  employee  who  is  assigned  to 
perform  functions  specified  in  section  III  of 
this  appendix  solely  outside  the  territory  of 
the  United  States  shall  be  removed  from  the 
random  testing  pool  upon  the  inception  of 
such  assignment 

2.  Each  covered  employee  who  is  removed 
from  the  random  testing  pool  under  this 
section  shall  be  returned  to  the  random 
testing  pool  when  the  employee  resumes  the 
performance  of  safefy-sensitive  functions 
wholly  or  partially  within  the  territory  of  the 
United  States. 

B.  The  provisions  of  this  appendix  shall 
not  appfy  to  any  person  who  performs  a 
function  listed  in  section  ID  of  this  appendix 
by  contract  for  an  employer  outside  the 
territory  of  the  United  States. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

12.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

AUTHORmf:  49  U.S.C  1354(a),  1355(a). 
1421-1431.  and  1502  (revised  Pyb.  L 
102,143.  October  28, 1991);  49  U.S.C  106(g) 
(revised.  Pub.  L  97-449.  January  12. 1983). 

13.  Section  135.249  is  amended  by 
revising  paragraphs  (c)  and  (d)  and  by 
adding  paragraph  (e)  to  read  as  follows: 

S  135^49    Usaofprohibltaddrugs. 


(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  certificate  holder 
or  operator  may  knowingly  use  any 
person  to  perform,  nor  may  any  person 
perform  for  a  certificate  holder  or 
operatOT.  either  directly  or  by  contract, 
any  function  listed  in  appendix  I  to  part 
121  of  this  chapter  if  that  person  failed 
or  refused  to  stibmit  to  a  drug  test 
required  by  that  appendix. 
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(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  a  person  who  has  received 
a  recommendation  to  be  hired  or  to 
return  to  duty  from  a  medical  review 
officer  in  accordance  with  appendix  I  to 
part  121  of  this  chapter  or  who  has 
received  a  special  issuance  medical 
certificate  after  evaluation  by  the 
Federal  Air  Surgeon  for  drug 
dependency  in  accordance  with  part  67 
of  this  chapter;  provided,  however,  that 
no  person  shall  be  permitted  to  perform 
the  function  specified  in  appendix  I  that 
he  or  she  was  performing  prior  to  failing 
a  drug  test  if  the  person  had  previously 
failed  a  drug  test  required  under  that 
appendix,  both  such  failures  occurring 
after  (THE  EFFECTIVE  DATE  OF  THE  RNAL 
RULE]. 

(e)  No  certificate  holder  or  operator 
may  knowingly  use  any  person  to 
perform,  nor  may  any  person  perform 
for  a  certificate  holder  or  operator, 
either  directly  or  by  contract,  the 
function  specified  in  appendix  I  to  part 
121  of  this  chapter  performed  by  that 
person  if  the  person  used  a  prohibited 
drug  while  performing  such  a  function 
directly  or  by  contract  for  an  employer 
as  defined  in  that  appendix  after  [THE 
EFFECTIVE  DATE  OF  THE  RNAL  RULE]. 

Issued  in  Washiitgton,  DC.  on  January  25. 
1994. 

Federico  Pena, 
Secretary  of  Transportation. 
David  R.  Hinson, 
Administrator 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  129 
(Docket  No.  27066;  Notice  No.  94-2] 
RIN  2120-A^ 

Antidrug  Program  and  Alcohol  Misuse 
Prevention  Program  for  Employees  of 
Foreign  Air  Carriers  Engaged  in 
Specified  Aviation  Activities 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
directs  the  Federal  Aviation 
Administration  (FAA)  Administrator  to 
prescribe  regulations  that  require 
foreign  air  carriers  to  establish  drug  and 
alcohol  testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions.  The  Act  also  specifies  that 


th  B  Administrator  shall  only  prescribe 
re  rulations  that  are  consistent  with  the 
in  temational  obligations  of  the  United 
Si  ates  and  take  into  consideration  any 
a]  plicable  laws  and  regulations  of 
fo  reign  coimtries. 

This  notice  proposes  to  require 
fc  reign  air  carriers  to  establisn  drug  and 
al  :ohol  testing  programs  for  their 
ei  iployees  perfuming  safety  sensitive 
ai  iation  functions  within  the  territory  of 
til  e  United  States  unless  multilateral 
a(  tion  is  taken  that  supports  an  aviation 
ei  vironment  free  of  substance  abuse. 
Dj  teS:  Comments  must  be  received  on 
oi  before  May  16, 1994.  Additional 
n(  itice  of  rulemaking  may  be  given 
b^  sed  on  the  comments  received. 
Al  iDRESSES:  Comments  on  this  notice 
si  ould  be  mailed  in  triplicate,  to: 
F  deral  Aviation  Administration,  Office 
o  the  Chief  Counsel,  Attn:  Rules  Docket 
U  GC-10).  Docket  No.  27066,  800 
Ii  dependence  Avenue,  SW., 
\^  ashington.  E)C  20591.  Comments  that 
ai  e  delivered  to  this  address  must  be 
m  arked  "Docket  No.  27066."4enunents 
m  ay  be  examined  in  Room  915G 

b(  tween  8:30  a.m.  and  5  p.m.  on  

w  sekdays,  except  Federal  holidays. 
F<  R  FURTHER  INFORMATION  CONTACT: 
Q  fice  of  Aviation  Medicine,  Drug 
A  >atement  Division  (AAM-800). 
Fi  deral  Aviation  Administration,  400 
7*1  Street,  SW.,  Washington,  DC  20590; 
te  ephone  (202)  366-6710. 

SI  IPPLEMENTARY  INFORMATION: 

C  tmments  Invited 

Interested  persons  are  invited  to 
pi  irticipate  in  the  making  of  a  proposed 
n  le  by  submitting  such  written  data, 
V  ews,  suggestions,  or  arguments  as  they 
n  ay  desire.  Commimications  should 
ic  entify  the  regulatory  docket  or  notice 
ni  imber  and  be  submitted  in  triplicate  to 
tl  e  address  above.  All  communications 
n  ceived  on  or  before  the  closing  date 
fc  r  comments  vdll  be  considered  by  the 
A  Iministrator  before  rulemaking  action 
is  taken.  Persons  wishing  the  FAA  to 
a<  knowledge  receipt  of  their  comments 
TD  ust  submit  with  tiiose  comments  a 
St  If-addressed  stamped  postcard  on 
v\  lich  the  following  statement  is  made: 
"I  k)mments  to  Docket  No.  27066."  The 
p  tstcard  will  be  dated  and  time 
St  unped  and  returned  to  the 
c<  mmenter.  All  comments  submitted 
w  11  be  available  for  review  in  the  Rules 
D  >cket,  both  before  and  after  the 
c(  mment  closing  date.  A  report 
SI  mmahzing  each  substantive  public 
c<  ntact  with  the  FAA  personnel 
o  ncemed  with  this  rulemaking  will 
a  so  be  filed  in  the  docket,  Any 
a  mments  provided  to  the  dodcet  in  the 
p  eliminary  portion  of  this  rulemaking 


will  be  considered  prior  to  any  final 
action  and  need  not  be  resubmitted. 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  At&iinistration,  Office 
of  Public  Affairs.  Attn:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue.  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484.  The  request 
must  include  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Current  Laws  &  Regulations 

The  Omnibus  I'ransportation 
Employee  Testing  Act  of  1991  (Pub.  L. 
102-143,  Title  V)  was  enacted  on 
October  28, 1991.  Among  other  things, 
the  Act  adds  a  new  section  614  to  the 
Federal  Aviation  Act  of  1958  (FAAct). 
Section  614(a)(1)  of  the  FAAct  (49 
U.S.C.  1434(a)(1))  directs  the 
Administrator  to  prescribe  regulations 
requiring  the  testing  of  air  carrier  and 
foreign  air  carrier  employees  for  the  use 
of  alcohol  and  controlled  substances. 
Section  614(e)(3)  of  the  FAAct  (49 
U.S.C.  1434(e)(3))  further  directs  that 
"the  Administrator  shall  only  estabUsh 
requirements  appbcable  to  foreign  air 
carriers  that  are  consistent  with  the 
international  obligations  of  the  United 
States,  and  the  Administrator  shall  take 
into  consideration  any  applicable  laws 
and  regulations  of  foreign  countries." 
The  requirement  to  publish  regulations 
applicable  to  foreign  air  carriers  is 
consistent  with  other  requirements  of 
the  Act  to  publish  similar  regulations 
for  other  modes  of  transportation. 

Discussion 

Pursuant  to  the  requirements  of  the 
Act.  this  notice  proposes  to  reqtiire 
foreign  air  carriers  to  establish  antidrug 
and  alcohol  misuse  programs  like  those 
required  of  U.S.  carriers  by  January  1, 
1996.  The  FAA  is  optimistic  that  recent 
efforts  at  the  International  Civil 
Aviation  Organization  (ICAO)  will 
result  in  satisfactory  multilateral  action 
to  prevent  substance  abuse  in  the 
international  workplace,  which 
consistent  with  the  Act,  could  make 
FAA  rulemaking  unnecessary. 

The  FAA  has  general  statutory 
authority  to  regulate  safety  in  civil 
aviation  under  the  FAAct.  As 
recognized  in  section  1108  of  the 
FAAct,  the  United  States  of  America  has 
complete  and  exclusive  national 
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sovereignty  in  the  airspace  of  the  United 
States  (49  U.S.C.  app.  1508(a)). 

Pursuant  to  the  Act,  the  FAA  has  the 
option  of  not  imposing  testing 
requirements  on  foreign  air  carriers  if 
the  FAA  determines,  based  upon  future 
developments  within  ICAO.  that  an 
FAA  testing  rule  is  not  required.  If  no 
U.S.  rule  is  to  be  adopted  or  the  instant 
proposal  warrants  modification 
pursuant  to  ICAO  action,  the  FAA  will 
publish  notice  of  such  decision.  Further 
analysis  of  the  issue  in  light  of  any 
comments  received  in  response  to  this 
notice  also  could  assist  the  FAA  in 
making  the  determination. 

The  FAA  is  encouraged  by  recent 
developments  at  ICAO,  and  has 
determined  that  an  international 
agreement  would  be  the  preferred 
alternative  to  unilateral  actions  by 
individual  ICAO  member  States.  The 
FAA  remains  committed  to  the 
multilateral  process  underway  at  ICAO 
and  will  not  require  testing  if  a 
,  satisfactory  alternative  is  reached 
through  bilateral  or  multilateral  action. 
In  the  event  that  such  is  not 
forthcoming,  the  FAA  is  now  seeking 
comments  on  the  implementation  of  a 
direct  application  of  U.S.  drug  testing 
requirements  to  foreign  air  carriers. 

Discussion  of  Comments  on  ANPRM 

The  FAA  recognized  that  foreign 
coimtries  and  foreign  air  carriers  would 
have  many  concerns  regarding  the 
possible  application  of  testing 
regulations  to  foreign  air  carrier 
employees.  We  therefore  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  this  same  subject  in  whidh 
we  asked  a  number  of  questions  about 
the  legal,  practical,  and  cultural  issues 
associated  with  testing.  The  comment 
period  for  the  NPRM.  originally  set  for 
60  days,  was  extended  an  additional  45 
days  to  allow  for  translation  of 
documentsand  coordination  with 
management  or  government  officials 
outside  the  United  States.  Many  useful 
and  cogent  comments  were  received  in 
response  to  the  ANPRM  and  will  be 
considered  by  the  FAA  prior  to  any  final 
rulemaking.  It  is  not  necessary  for 
commenters  to  this  NPRM  to  resubmit 
those  comments. 

The  FAA  received  65  comments  on 
the  ANPRM,  most  of  which  were 
provided  by  foreign  governments  or 
foreign  air  carriers.  Nineteen  of  the 
comments  were  procedural,  requesting 
an  extension  of  the  comment  period. 
Three  comments  were  received  that 
supported  the  concept  of  imilateral 
imposition  of  testing  requirements  on 
foreign  air  carriers.  Two  of  these  were 
from  trade  associations  for  the  U.S.  air 
carriers  (Regional  Airline  Association 


(RAA)  and  Air  Transport  Association 
(ATA)),  and  one  was  from  a  U.S.  labor 
organization  (Airline  Dispatchers 
Federation  (ADF)).  Both  RAA  and  ATA 
stated  that  foreign  air  carriers  would 
have  a  competitive  advantage  if  they  did 
not  have  to  implement  testing  programs 
that  are  required  of  U.S.  air  carriers. 
ATA  and  ADF  stated  that  passenger 
safety  required  holding  safety-sensitive 
employees  of  foreign  carriers  to  the 
same  standard  as  similar  employees  of 
U.S.  air  carriers. 

The  remaining  comments  were  from 
foreign  governments,  foreign  trade  and 
labor  associations,  and  foreign  air 
carriers.  These  commenters  objected  in 
whole  or  in  part  to  the  possible 
unilateral  imposition  of  testing 
requirements  on  foreign  air  carriers  in 
the  United  States. 

International  Law 

Most  of  the  foreign  air  carriers  and 
foreign  governments  commenting  on  the 
ANPRM  asserted  that  any  regidation 
that  unilaterally  required  foreign  air 
carriers  to  implement  substance  abuse 
testing  programs  would  violate 
international  law,  exceeding  the 
generally  recognized  limits  to 
extraterritorial  jurisdiction.  A  number  of 
commenters  also  stated  that  testing 
requirements  would  conffict  with 
foreign  laws  or  regidations,  primarily 
those  affecting  labor  relations  and 
privacy  rights. 

The  majority  of  these  commenters 
also  asserted  that  unilateral  action  by 
the  United  States  to  impose  a  testing 
requirement  would  impermissibly 
implicate  the  qualifications  of  airmen, 
in  contravention  of  the  Chicago 
Convention.  Airmen  certification  or 
Ucensure  is  within  the  jurisdiction  of 
the  country  of  aircraft  registry  (Chicago 
Convention  art.  32),  and  each  member 
State  must  recognize  certificates  and 
Ucenses  issued  by  other  States,  as  long 
as  minimum  standards  are  met  (id.,  art. 
33).  The  commenters  assert  that  these 
provisions  prohibit  the  United  States 
frt>m  imposing  additional  certification 
requirements  on  otherwise  qualified  and 
certificated  crewmembers. 

Finally,  a  few  commenters,  among 
them  the  Embassy  of  Belgium,  stated 
that  under  the  applicable  bilateral 
agreement,  the  United  States  would 
have  to  request  consultations  prior  to 
imposing  any  new  safety  requirement. 

Discussion 

The  testing  program  discussed  in  this 
notice  is  well  within  the  FAA's 
authority  to  regulate  the  safe  operation 
of  aircraft  within  the  territory  of  the 
United  States  (Chicago  Convention  art. 
11).  The  FAA  desires  further  comments. 


if  any,  on  this  point  and  further  seeks 
comments  addressing  any  legal 
problems  with  regards  to  the  proposed 
testing.  f 

Financial  and  Operational  Concerns 

Many  of  the  commenters  noted  that  it 
was  difficult  to  estimate  the  likely  cost 
of  implementing  programs  since  the 
ANPRM  did  not  propose  any  specific 
requirements.  They  also  noted, 
however,  that  it  was  likely  that 
imposition  of  drug  and  alcohol  testing 
requirements  could  have  a 
disproportionate  financial  impact  on 
foreign  carriers.  British  Airways  (BA), 
for  example,  stated  that  it  schedules  its 
crews  on  flights  from  London  to  the  U.S. 
West  Coast  imder  very  tight  time  and 
duty  constraints  and  does  not  generally 
have  replacement  crew  available.  For 
example,  if  an  individual  crewmember 
were  selected  for  testing,  the  additional 
time  required  for  the  testing  could  put 
the  individual  beyond  the  allowable 
duty  time.  BA  states  that  the  ffight 
would  then  have  to  be  delayed, 
resulting  in  significant  costs  to  BA. 

Other  commenters  noted  that 
imposing  any  regulations  imder  which 
foreign  air  carrier  employees  or  their 
urine  samples  would  have  to  be 
transported  to  the  United  States  for 
testing  would  pose  significant  increased 
costs  on  foreign  air  carriers. 

FAA  Response 

In  evaluating  the  international 
implications  of  its  substance  abuse 
programs  for  U.S.  carriers,  the  FAA  has 
become  aware  of  the  difficulties 
associated  with  evaluating  testing 
programs  established  in  foreign 
countries  and  with  the  FAA's 
compliance  monitoring  activities 
outside  the  U.S.  The  r^ulatory 
evaluation  does  examine  the  system 
delay  costs  for  foreign  air  carriers 
although  it  does  not  presume  to 
determine  how  an  individual  air  carrier 
would  conduct  testing  or  calculate  the 
costs  for  an  individual  program.        ^ 

International  Civil  Aviation 
Organization  (ICAO) 

A  significant  number  of  commenters 
noted  that  the  ICAO  was  estabhshed 
imder  the  Chicago  Convention 
specifically  to  address  issues  of  general 
applicability  to  international  civil 
aviation.  Many  of  these  commenters 
supported  proceeding  through  the  ICAO 
process  to  reach  a  multilateral 
consensus  on  ways  to  achieve  the 
ultimate  goal  of  civil  aviation 
workplaces  free  of  substance  abuse. 
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As  noted  in  the  ANPRM.  the  Act 
directs  the  Secretaries  of  State  and 
Transportation  to  call  on  the  member 
countries  of  the  ICAO  to  strengthen  and 
enforce  existing  standards  to  prohibit 
the  use,  in  violation  of  law  m  Federal 
regulation,  of  alcohol  or  a  controlled 
substance  by  crew  members  in 
international  civil  aviation  (Section 
614(e)(3)  of  the  FAAct;  49  U.S.C.  app. 
1434(e)(3)). 

The  FAA  is  aware  that  the  problem  of 
substemce  abuse  may  be  differ^it  in  the 
United  States  than  in  other  countries. 
Some  coimtries,  for  example,  may  have 
little  or  no  problem  with  illegal  drug  use 
but  a  significant  problem  with 
woriiplace  alcohol  misuse.  Further. 
other  coimtries  may  have  difficulty 
implementing  US.  testing  and 
laboratory  standards.  It  is  for  that  reason 
that  we  prefer  a  multilateral  solution 
through  ICAO  that  would  enable  each 
country  to  tailw  its  substance  abuse 
prevention  efforts  to  its  particular 
needs. 

On  September  30. 1992,  a  resolution 
offered  by  the  United  States,  which  was 
co-sponsored  by  a  number  of  other 
countries,  was  introduced  at  the  29th 
General  Assembly  of  ICAO  in 
furtherance  of  this  legislative  directive 
(ICAO  Document  A29-WP/67;  EX/17;  3/ 
9/92).  The  resolution  was  approved  by 
the  Assembly  and  states  that  the 
Assembly: 

1.  Declares  its  strong  support  for  making 
and  maintaining  civil  aviation  workplaces 
free  of  substance  abuse  and  encourages 
cooperative  efforts  throughout  the 
international  civil  aviation  community  to 
educate  employees  on  the  dangers  of 
substance  abuse,  and  to  take  steps,  when 
deemed  necessary,  to  detect  and  deter  such 
use.  and  through  such  efforts,  to  ensure  that 
substance  abuse  never  becomes  prevalent  or 
tolerated  within  civil  aviation; 

2.  Urges  the  Council  to  accord  a  high 
degree  of  priority  ...  to  expediting  the 
development  and  publication  of  guidance 
material  containing  measures  which  may  be 
implemented  by  Contracting  States  .  .  . ; 

3.  Requests  the  Council  to  continue  its 
efforts  to  monitor: 

(a)  the  existence  and  growth  of  the  threat 
to  the  safety  of  international  civil  aviation 
posed  by  substance  abuse;  and 

(b)  efforts  by  Contracting  States  to 
implement  preventive  measures;  and 

4.  Requests  the  Council  to  present  a  report 
on  the  implementation  of  this  Resolution  to 
the  next  ordinary  aession  of  the  Assembly. 

The  member  States  of  ICAO 
unanimously  adopted  this  resolution, 
which  indicates  that  substance  abuse  is 
recognized  as  a  threat  to  international 
civil  aviation  safety.  Since  the  adoption 
of  the  Assembly  resolution,  ICAO  has 
made  substantial  progress  in  developing 


59,  No.  31  /  Tuesday,  February  15.  1994  /  Proposed  Rules 


he  mandated  guidance  material.  On 
December  14, 1993,  the  ICAO  group 
iiarged  with  developing  the  material 
idopted  an  outline  including  sections 
}n  education,  treatment  and 
rehabilitation,  and  testing.  The  group 
jxpects  its  work  to  be  completed,  and 
he  guidance  material  published,  by  the 
}nd  of  1994. 

The  FAA  comm«Mls  ICAO  for  its 
)rogress  thus  far  and  reiterates  the 
Jnited  States  commitmmt  to  resolve 
he  problem  of  drug  and  akohol  misuse 
)y  transportation  workers  through  this 
nuhilateral  process. 

The  FAA  remains  optimistic  that  an 
ntemational  solution  will  be  reached, 
iowever,  to  protect  the  pubUc  safety  in 
he  event  a  multilateral  solution  is  not 
■cached  through  ICAO,  the  FAA  is 
;ontLnuing  to  develop  an  alternative 
esting  requirement;  the  FAA  must 
msure  that  it  has  in  place  regulations  to 
iddress  the  threat  posed  today  by 
aibstance  abuse  in  the  event  that 
CAO's  efforts  do  not  come  to  fruition  in 
I  timely  fashion  or  are  otherwise 
nadequate. 

Tiscussion  of  the  Proposed  Rule 

The  FAA  proposes  to  require  foreign 
lir  carriers  to  establish  antidrug  and 
dcohol  misuse  prevention  programs  by 
anuary  1, 1996.  Testing  would  be 
:onducted  using  the  procedures 
established  by  the  Office  of  the 
Secretary  of  Transportation  in  49  CFR 
)art  40.  Additional  Fequirem«its  or 
nore  specific  guidance  cm 
mplementation  issues  would  be 
>ubLished  as  needed  by  the  FAA. 
iowever,  the  FAA  will  not  require 
oreign  air  carriers  to  establish  antidrug 
ind  alcohol  misuse  programs  if  a 
nultilateral  action  is  taken  by  ICAO  that 
iupports  an  aviation  enviroiunent  bee 
)f  substance  abuse. 

The  proposal  reflects  the  FAA's  use  of 
iubstance  abuse  testing  as  the  primary 
ool  for  detecting  and  deterring 
I  ubstance  abuse  by  safety-sensitive 
i  iviation  employees,  esp)ecially  illegal 
Inig  use.  It  is  a  prevention/ 
dentification  methodology  that  cotild 
te  applied  under  stringent  regulatory 
I  londitions  throughout  the  international 
I  iviation  commimity,  especially  in  the 
I  ontext  of  suspected  substance  abuse. 
'  'he  FAA  recognizes  that  testing  does 
1  tot  address  all  of  the  complex  issues 
1  aised  by  substance  abuse  and  that 
►revention/identification  efforts 
argeting  workplace  substance  abuse 
<  irould  serve  to  increase  aviation  safety. 
'  Tie  FAA  prefers  a  multilateral  solution, 
i  nd  although  testing  is  being  proposed, 
1  he  FAA  may  defer  the  compliance  date 
( ir  reconsider  the  necessity  of  the  rule  if 
)  ppropriate  international  action  is 


taken.  The  FAA  would  publish  a  notice 
accordinghr. 

The  FAA  recognizes  that  imposing 
testing  reqturements  on  foreign  air 
carriers  could  raise  legal  and  technical 
implem«itation  problems  that  could 
hinder  achieving  the  tiltimate  goal  of  an 
international  aviation  environment  free 
of  substance  abuse.  The  FAA  invites 
comments  on  these  issues.  TTie  FAA 
would  prefer  not  to  require  testing  if 
multilateral  action  or  a  series  of  bilateral 
agreements  can  be  obtained. 

Paper%vork  Reduction  Act  Approval 

The  proposal  would  require  foreign 
air  carriers  operating  within  the  territory 
of  the  United  States  to  maintain  rec(»tls 
regarding  drug  and  alcohol  testing 
conducted  by  the  foreign  air  carrier  and 
to  submit  such  records  to  the  FAA  or  to 
provide  access  t9  such  records  to  the 
Administrator  upon  request. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
if  recordkeeping  and  reporting 
requirements  are  included  in  the  final 
rule,  they  will  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  alter  supplemental  notice  is 
given  in  the  Federal  Register. 

Economic  Summary 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  serves  to  fulfill  part  of  the 
requirements  of  the  FAA-related 
provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act),  wfaidi  was  enacted 
October  28, 1991.  Congress  has  imposed 
a  statutory  obligation  on  the  FAA 
Administrator  to  prescribe  regulations 
that,  among  other  things,  establish  an 
alcohol  misuse  testing  program  for  air 
carrier  employees  who  perform  safety- 
sensitive  duties.  The  Act  also  directs  the 
FAA  Administrator  to  prescribe 
regulations  that  require  foreign  air 
carriers  to  establish  drug  and  alcohol 
misuse  testing  programs  for  employees 
performing  safety-sensitive  aviation 
functions.  Such  regulations  must  be 
consistent  with  the  international 
obligations  of  the  United  States  and  take 
into  consideration  any  applicable  laws 
and  regulations  of  foreign  air  carriers. 

The  FAA  proposes  to  require  foreign 
air  carriers  to  establish  anti-drug  and 
alcohol  misuse  prevention  programs  by 
January  1, 1996,  that  are  consistent  with 
the  international  obligations  of  the 
United  States.  However,  there  would  be 
no  requirements  if  multilateral  efforts  to 
ensure  an  aviation  environment  free  of 
substance  abuse  are  reached  or  actions 
towards  this  end  make  an  FAA  testing 
rule  unnecessary. 

The  proposed  rule  would  apply  the 
existing  anti-drug  program  and  the  new 
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alcohol  misuse  prevention  program  to 
all  part  129  air  carriers.  The  anti-drug 
rule  for  domestic  air  carriers  was 
published  in  1988  and  has  been  in  effect 
since  1990.  The  alcohol  misuse  program 
for  domestic  air  carriers  will  take  effect 
in  1995.  This  proposed  rule  would 
require  part  129  air  carriers  to  begin 
implementing  both  such  programs  in 
January  1995. 

Costs 

The  FAA  estimated  the  number  of 
part  129  employees  subject  to  both  drug 
and  alcohol  testing.  These  employees 
include  all  part  129  pilots,  copilots, 
instructors,  engineers,  and  navigators, 
part  129  flight  attendants,  and 
mechanics  and  repairmen  who  are 
employed  by  part  129  air  carriers. 

The  FAA  assiunes  that  foreign  air 
carriers  would  set  up  their  anti-drug  and 
alcohol  misuse  programs  similar  to 
those  of  domestic  air  carriers.  Hence, 
this  analysis  applies  the  assumptions 
described  and  used  in  the  anti-drug  and 
alcohol  misuse  prevention  regulatory 
evaluations  for  domestic  eiir  carriers  to 
foreign  air  carriers. 

The  applicable  costs  for  the  program 
include  the  program  development  costs, 
the  Management  Information  System 
(M.I.S.)  annual  reporting  costs,  the  costs 
for  the  individual  type  of  tests,  the 
setting  up  of  an  Employee  Assistance 
Program  (EAP)  (applicable  only  for  the 
anti-drug  program),  and  system  delay 
costs.  The  ten  year  discoimted  costs  for 
the  anti-drug  and  alcohol  misuse 
preventions  programs  range  from  $17.8 
million  to  $24.5  miUion. 

Benefits 

The  FAA's  objective  in  proposing 
requiring  mandatory  anti-drug  and 
alcohol  misuse  programs  is  to  foster  an 
environment  free  of  drug  use  and 
alcohol  misuse  for  persormel  engaged  in 
critical  aviation  safety  occupations.  The 
public  expects,  and  is  entitled  to.  an 
aviation  environment  free  of  substance 
abuse  and  misuse. 

The  FAA  has  determined  that  major 
benefits  would  accrue  from  these 
proposals.  The  first  would  be  the 
prevention  of  potential  injuries  and 
fatalities  and  property  losses  resulting 
&t>m  accidents  attributed  to  individuals 
whose  judgement  or  motor  skills  may 
have  been  impaired  by  the  presence  of 
drugs  or  alcohol.  The  second  would  be 
the  potential  reduction  in  absenteeism. 


lost  worker  productivity,  medical  costs, 
and  improved  general  safety  in  the 
workplace  by  the  deterrence  of  alcohol 
misuse. 

At  this  time,  neither  drug  use  nor 
alcohol  misuse  has  been  cited  officially 
as  a  causative  factor  of  any  part  129 
commercial  aircraft  accident.  The 
absence  of  accidents,  however,  cannot 
be  the  baseline  by  which  to  measure  the 
existence  of  a  drug  or  alcohol  problem 
in  the  aviation  industry.  No  statistical 
database  is  available  from  which  to 
estimate  how  many  accidents  were  the 
consequence  of  impairment  by  drugs  or 
alcohol  of  a  pilot  or  any  other  safety- 
sensitive  employee. 

The  FAA  examined  the  seating 
capacity,  average  passenger  load,  and 
average  replacement  cost  of  a 
representative  sample  of  both  narrow- 
bc>dy  and  wide-body  airplanes,  in 
addition  to  the  cost  of  the  National 
Transportation  Safety  Board  (NTSB) 
investigations.  In  calculating  benefits, 
the  FAA  also  evaluated  the  increased 
productivity  from  employees  who  are 
deterred  from  alcohol  misuse.  The  total 
quantifiable  discounted  benefits  that 
would  result  from  promulgation  of  this 
proposed  rule  amount  to  $87.4  million 
discounted  over  ten  years. 

Cost/Benefit  Analysis 

In  the  Act,  Congress  imposed  a 
statutory  obligation  on  the  FAA  to 
prescribe  regulations  that,  among  other 
things,  establish  anti-drug  and  alcohol 
misuse  testing  programs  for  employees 
of  part  129  air  carriers  who  perform 
safety-sensitive  duties.  The  FAA  has 
evaluated  the  cost  of  setting  up  and 
administering  these  substance  abuse 
and  misuse  programs,  and  found  that 
the  ten-year  discoimted  costs  range  fit>m 
SI 7.8  million  to  $24.5  million.  This  is 
less  than  the  ten-year  discounted 
benefits  of  $87.4  million.  Accordingly, 
the  FAA  finds  these  programs  to  be  cost 
beneficial. 

> 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  U.S.  entities  are  not 
imnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Because  this  proposed  rule  would  only 


affect  foreign  carriers,  the  RFA  is  not 
apphcable. 

International  Trade  Impac^t  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agencies 
engaged  in  rulemaking  activities  are 
required  to  assess  the  effects  of 
regulatory  change  on  international 
trade.  This  proposed  rule,  if  adopted, 
would  place  the  same  regulatory 
requirements  on  foreign  air  carriers  that 
currently  exist  for  U.S.  air  carriers  (anti- 
drug abuse  program)  or  are  proposed  for 
U.S.  air  carriers  (alcohol  misuse 
program).  It  is  not  expected  that  the 
proposed  rule  would  have  an  adverse 
effect  on  trade  opportunities  for  either 
U.S.  firms  doing  business  overseas  or 
foreign  firms  doing  business  in  the 
United  States.  While  there  would  be 
increased  costs  to  foreign  carriers  as  a 
consequence  of  this  proposed  rule,  these 
costs  will  be  offset  by  the  benefits  and 
an  increase  in  public  confidence. 

Federalism  Implications 

Any  rule  arising  from  this  NPRM  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  on 
the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
.with  Executive  Order  12612,  the  FAA 
has  determined  that  this  does  not  have 
sufficient  federalism  implicaUons  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Significance 

This  notice  of  proposed  rulemaking 
does  not  constitute  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  does  involve  issues  of 
substantial  interest  to  the  public, 
however,  and  the  FAA  has  therefore 
determined  that  the  NPRM  is  significant 
under  the  Regulatory  PoUcies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
2. 1979). 

Issued  in  Washington.  DC,  on  January  25. 
1994. 

Federico  Pens, 
Seccttary  of  Transportation. 
David  R.  Hinson, 
Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[Doclwt  No.  PS-128.  AmdL  No.  199-9] 

RIN  2137-AC21 

Alcohol  Misuse  Prevention  Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
regulations  requiring  operators  of  gas, 
hazardous  liqaid  and  carbon  dioxide 
pipelines  and  liquefied  natural  gas 
(LNG)  facilities  subject  to  the  pipeline 
safety  regulations  to  implement  alcohol 
misuse  prevention  programs  for 
employees  who  perform  safety-sensitive 
functions.  This  final  rule  is  consistent 
with  the  alcohol  rules  of  other  operating 
administrations  (OAs)  published 
elsewhere  in  today's  Federal  Register, 
except  that  RSPA  is  not  requiring  pre- 
employment  or  random  testing.  The 
final  rule  requires  only  post-accident, 
reasonable  suspicion,  retum-to-duty, 
and  follow-up  testing.  This  rule  requires 
operators  to  remove  fi^om  safety- 
sensitive  functions  employees  who 
engage  in  prohibited  alcohol  conduct, 
and  not  permit  them  to  return  to  those 
functions  until  specific  requirements  are 
met.  Operators  must  provide  covered 
employees  with  written  materials  that 
specifically  identify  the  employees 
covered  by  the  rule,  explain  the 
requirements  of  the  rule,  and  establish 
the  consequences  of  engaging  in 
prohibited  conduct.  Operators  must 
maintain  records  concerning  their 
programs  and  report  data  regarding 
employee  alcohol  misuse  to  RSPA     ~ 
annually.  The  rules  are  intended  to 
ensure  an  alcohol- free  workplace,  and 
increase  the  overall  safety  of  pipeline 
operations. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  L.  Rippert,  Office  of  Pipeline 
Safety  Compliance,  RSPA.  DOT,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001  (202  366-6223);  or  the 
RSPA  Dockets  Unit.  (202)  366-^453,  for 
copies  of  this  final  rule  or  other  material 
in  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  15. 1992,  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (57  FR  59712)  to 
require  pipeline  operators  of  gas. 


haa  ardous  liquid  and  caii)on  dioxide 
pip  elines  and  liquefied  natural  gas 
(U  G)  facilities,  who  are  subject  to  49 
CF  I  part  192, 193.  or  195,  to  implement 
ale  )hol  misuse  prevention  programs  for 
em  jloyees  who  perform  certain  covered 
fun  ctions.  The  NPRM  proposed  to 
ex6  mpt  from  the  alcohol  rules  operators 
of  ■  master  meter  systems"  and 
"li(  uefied  petroleum  gas"  (LPG) 
opi  rators. 

'  he  comment  period  on  the  NPRM 
clo  ;ed  on  April  14, 1993,  and  all 
coi  iments  received  were  considered, 
inc  uding  the  testimony  of  16 
inc  ividuals  who  presented  statements  at 
the  three  public  hearings  held  on 
Fel  ruary  26, 1993,  in  Washington.  DC; 
on  ^arch  2, 1993,  in  Chicago,  Illinois; 
an<  on  March  5, 1993,  in  San  Francisco. 
Ca  fomia.  RSPA  received  written 
COI  iments  fiom  108  persons  including 
75  )ipeline  of>erators,  eight  pipeline 
inc  ustry  associations,  seven 
inc  ividuals,  five  labor  unions,  four  state 
age  3cies,  three  contractors,  two 
cor  sortiums,  two  vendors,  one  law  firm 
anc  one  Federal  agency.  All  written 
coc  iments,  as  well  as  the  hearing 
traj  iscripts  and  any  statements  or  other 
ma  erials  submitted  at  the  hearings, 
ha\  e  been  placed  in  the  docket. 

OS  r  Common  Preamble 

/  s  part  of  the  DOT-wide  alcohol 
mi<  use  prevention  rulemaking  effort 
DC  r  issued  a  common  preamble  to  all 
of  t  le  related  NPRMs  that  were 
pul  lished  on  December  15, 1993  (57  FR 
592  82,  et  seq.).  The  common  preamble 
pre  :edes  this  document  in  today's 
Fe<  eral  Register  and  should  be  read 
firs  to  ensure  a  complete  imderstanding 
of  I  >day's  substantive  final  rule.  This 
cor  imon  preamble  contains  a  thorough 
dis  ussion  of  the  comments  submitted 
to  t  le  EXDT  alcohol  docket  and  responds 
to  ( omments  submitted  to  the  various  , 
DO  r  agency  dockets  that  raised 
mu  timodal  aspects  of  the  final  rules  or 
the  Act. 

Dis  :ussion  of  Comments 

Au  bority  for  RSPA  Regulation  of 
Ale  obol  Misuse. 

1  he  majority  of  the  commenters 
stK  ngly  objected  to  the  mandatory 
im]  losition  of  alcohol  misuse 
reg  ilations.  as  proposed  for  the  pipeline 
ind  ustry.  They  contended  that:  (1) 
Ale  Dhol  testing  of  pipeline  operators  is 
not  required  under  the  provisions  of  the 
On  nibus  Transportation  Employee 
Tes  ting  Act  of  1991  (Omnibus  Act);  (2) 
the  pipeline  industry  has  an  excellent 
safi  ty  record;  (3)  RSPA  lacks  a  factual 
bas  s  or  statistical  data  that  would 
suf  port  a  finding  of  any  alcohol-related 


pipeline  accidents;  and  (4)  the  proposed 
alcohol  regulations  would  violate  the 
Fourth  Amendment  of  the  Constitution. 
However,  some  commenters  expressed 
support  for  inclusion  of  a  limited 
alcohol  testing  program  consisting  of 
post-accident  and  reasonable  suspicion 
testing  elements  and  support  for 
development  of  a  "pilot  or  i, 

demonstration"  alcohol  program  to  be 
conducted  by  RSPA  and  various 
pipeline  industry  associations.  The  pilot 
program  would  be  implemented  by 
operators  to  develop  statistical  data 
which  would  support  the  need  for  an 
extensive  alcohol  testing  program  or 
data  that  would  indicate 
implementation  of  a  limited  alcohol 
misuse  prevention  program  was  more 
feasible  for  the  entire  industry. 

Most  commenters  opposed  the 
proposed  alcohol  program,  or  suggested 
modifications  to  taflor  the  program  to 
the  needs  of  the  pipeline  industry. 
Several  commenters  noted  that  the 
pipeline  industry  is  not  covered  by  the 
Omnibus  Act.  Commenters  stated  that 
there  is  no  indication  that  there  is  an 
alcohol  problem  in  the  pipeline 
industry,  and  thus  there  is  no 
justification  for  imposing  Federal 
regulation.  Commenters  also  stated  that 
pipelines  pose  different  safety  risks  than 
other  forms  of  public  transportation 
because  they  do  not  carry  passengers. 

RSPA  Response.  RSPA  is  today 
issuing  a  final  rule  on  alcohol  testing 
based  on  its  owrn  existing  statutory 
authority  to  promote  safety  and  to 
ensure  general  application  of  DOT's 
alcohol  misuse  regulations  to  all 
employees  performing  safety-sensitive 
functions  in  the  transportation 
industries.  The  two  statutes  under 
which  RSPA  administers  the  pipeline 
safety  program  are  the  Natural  Cas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  App.  U.S.C.  1671  et  seq.)  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979,  as  amended  (49  App.  U.S.C.  2001 
et  seq.).  The  broad  safety  authority  in 
these  statutes  is  applicable  to  various 
aspects  of  pipeline  facilities,  including 
"design,  installation,  inspection, 
emergency  plans  and  procedures, 
testing,  construction,  extension, 
operation,  replacement,  and 
maintenance  of  pipeline  facilities."  49 
App.  U.S.C.  1672  and  2002.  Under  this 
authority.  RSPA  can  promulgate 
regulations  where  those  regulations 
would  enhance  pipeline  safety. 

The  lack  of  data  cited  by  some 
commenters  could  be  the  result  of  a  lack 
of  testing  and  industry  alcohol 
prevention  programs  rather  than  the 
absence  of  an  alcohol  problem  in  the 
pipeline  industry.  Alcohol  misuse  is  a 
problem  in  society  generally,  and  it  is 
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reasonable  to  eiqiect  that  the  pipeline 
industry  is  not  immune  to  the  problem 
of  alcohol  misuse.  As  noted  in  the 
preamble  to  the  NPRM.  RSPA's  drug 
rule  was  upheld  even  though  there  was 
no  evidence  of  a  particularized  drug 
problem  in  the  pipeline  industry. 
International  Brotherhood  of  Electrical 
Workers  v.  Skinner,  913  F.2d  1454  (9th 
Cir.  1990).  Pipeline  safety  is  very 
important,  and  operator  error  can 
contribute  to  accidents  and  incidents 
involving  release  of  hazardous 
materials.  Although  pipelines  do  not 
carry  people,  they  do  transport  very 
dangerous  materials  that,  if  released, 
can  pose  a  serious  threat  to  public 
safety,  property,  and  the  environment. 
Therefore,  for  safety  reasons,  we  have 
decided  to  issue  this  final  rule. 
Although  the  pipeline  industry  is  not 
covered  by  the  Omnibus  Act.  in  order  to 
provide  a  margin  of  safety  in  the 
pipeline  industry,  this  final  rule 
establishes  a  limited  alcohol  misuse 
prevention  program.  This  program 
includes  education,  training, 
prohibitions  on  certain  alcohol-related 
conduct,  and  post-accident,  reasonable 
suspicion,  retum-to-duty,  and  follow-up 
testing.  To  balance  our  safety  concerns 
writh  the  cost  to  industry  and  the  lack  of 
evidence  of  a  pipeline  alcohol  problem, 
we  are  not  requiring  random  or  pre- 
employment  testing.  With  the  exception 
of  those  two  types  of  testing,  this  final 
rule  is  generally  consistent  with  the 
rules  of  the  Other  OAs.  Such  other 
alterations  as  are  necessary  to  meet  the 
special  circumstances  of  the  pipeline 
industry  have  been  incorporated  into 
the  final  rule.  We  yvill  monitor  the  data 
we  receive  from  post-accident  and 
reasonable  cause  tests  to  determine  if 
further  action  is  warranted.  This  final 
rule  will  ensure  that  pipeline  en^loyees 
are  subject  to  the  same  alcohol 
prohibitions,  consequences,  and 
educational  efforts  that  apply  to  other 
transportation  workers.  Pipeline 
operators  may  conduct  other  types  of 
alcohol  testing  if  they  have  independent 
authority  to  do  so. 

Constitutional  issues  and  comments 
'on  issues  common  to  all  of  the  OAs  are 
addressed  in  detail  in  the  common 
preamble  to  the  OA  alcohol  rules, 
published  elsewhere  in  today's  Federal 
Register. 

Applicability  and  Scope.  Several 
commenters,  including  the  American 
Gas  Association,  opposed  application  of 
the  proposed  rule  to  natural  gas 
transmission  and  distribution 
companies.  Some  commenters  indicated 
that  the  definition  of  "safety-sensitive 
function"  and  "performing  a  safety- 
sensitive  function"  are  too  broad  and 
imclear.  Other  commenters  stated  that 


the  definition  of  "covered  employee" 
should  include  only  piersons  actually 
employed  by  an  opwratCH',  and  should 
not  include  applicants  for  employment. 
Some  operatOTS  indicated  that  R^A 
should  clarify  if  the  alcohol  testing 
regulations  are  to  be  a  free-standing 
program  separate  and  distinct  from  the 
drug  testing  program  or  whether  alcohol 
testing  could  be  integrated  with  the 
existing  drug  testing  program.  They  also 
I>ointed  out  that  having  different  alcohol 
regulations  for  each  of  the  OAs  may 
create  an  administrative  burden  in 
complying  with  the  various  final  rules. 

RSPA  Response.  The  NPRM  proposed 
to  include  essentially  the  same  classes 
of  op>erators  and  covered  functions  as 
are  subject  to  the  anti-drug  rule.  This 
rule  is  adopting  as  final  the  NPRM 
propxtsal  that  operators  of  gas, 
hazardous  liquid  and  carbon  dioxide 
pip}elines,  and  LNG  facilities,  who  are 
subject  to  49  CFR  part  192, 193,  or  195, 
implement  alcohol  misuse  prevention 
programs  for  covered  employees  who 
perform  certain  functicms  covered  by 
the  pipeline  safety  regulations.  Persons 
who  i>erform  regulated  operation, 
maintenance,  and  emergency  response 
functions  for  operators  of  these 
pipelines  and  facilities  directly  affect 
transportation  safety.  The  final  rule  does 
not  apply,  howrever.  to  op}erators  of 
master  meter  systems  or  LPG  op)erators. 
The  terms  "covered  functions"  and 
"safety-sensitive  functions"  as  used 
here  and  in  the  common  preamble  are 
synonymous  and  refer  to  the 
{}erformance  of  an  operation, 
maintenance,  or  emergency-response 
function  performed  on  a  pipeline  or  an 
LNG  facility.  The  term  "safety-sensitive 
function"  is  used  in^the  Omnibus 
Transportation  Employee  Testing  Act  to 
describe  functions  which  employees 
perform. 

Operators  may  combine  their  RSPA 
drug  and  alcohol  programs.  This  final 
rule  is  consistent  with  the  other  OA 
rules  in  order  to  minimize,  to  the  extent 
possible,  any  compliance  burden  for 
operators  subject  to  the  rules  of  more 
than  one  OA.  Because  RSPA  is  not 
impwsing  pre-employment  testing,  the 
definition  of  a  "covered  employee"  does 
not  include  an  applicant  for 
employment. 

In  the  NPRM,  RSPA  solicited 
comment  on  five  issues  regarding 
implementation  of  the  proposed  alcohol 
regulations.  The  questions  and 
comments  are  summarized  below: 

1.  Are  there  covered  functions  the 
performance  of  which  appears  to 
sufficiently  implicate  safety  to  warrant 
regulating  alcohol-related  conduct  and 
imp>osition  of  a  testing  requirement? 


Several  commenters  indicated 
suppwrt  for  requiring  only  p>ost-accident 
and  reasonable  suspicion  testing  to  be 
mandated  by  RSPA.  Many;commeateft 
indicated  that  pie-edployment,  random, 
and  retum-to-duty  wwe  costly  and 
uimecessaiy  as  proposed  in  the  NPRM. 
The  commenters  supported  the  current 
definition  of  "employee"  in  the  drug 
testing  regulations,  and  stated  that  the 
definition  should  not  be  expanded. 
RSPA  agrees  that  the  propxKed 
definition  of  "employee"  is  adequate 
and  has  not  exp>anded  it.  As  discussed 
above,  the  final  rule  does  not  require 
either  pre-employment  or  randcna 
testing. 

2.  Do  pipieline  operators  have  any  data 
on  the  size  of  the  papulation  that  vrould 
be  affected  and  the  incidence  of  alcohol 
misuse  by  this  pwpulation? 

Many  op>erators  stated  they  currently 
have  comp>any-mandated  alcohol  testing 
pohdes  in  place.  These  provisions 
covn  testing  in  p>ost-accident  and 
reasonable  suspicion  situations.  Some 
commenters  indic:ated  zero  incidence  of 
alcohol  misuse.  During  the  development 
of  the  drug  testing  regulations,  many 
commenters  suggested  that  RSPA 
include  alcohol  testing  as  a  tested 
substance  in  any  required  testing 
program.  They  also  p>ointed  out  that 
alcohol  is  probably  the  substance  most 
abused  by  the  public.  As  discussed 
above,  the  lack  of  data  in  the  pip>eline 
industry  does  not  mean  that  there  is  not 
a  problem  with  alcohol  misuse. 
Therefore,  RSPA  is  requiring  a  limited 
alcohol  misuse  program  for  the  pipMline 
industry. 

3.  What  additional  costs  would  be 
incurred  by  inclusion  of  other  functions 
and  what  would  be  the  offsetting 
benefits  (e.g.,  in  terms  of  accident 
prevention,  productivity,  employee  lost 
time)? 

Many  commenters  agreed  that 
increasing  the  scop>e  of  covered 
employees,  especially  if  random  testing 
wrere  implemented,  would  substantially 
increase  the  costs  associated  with  the 
regulations.  Administrative  costs  and 
employee  lost  time  would  be  increased. 
Furtheiroore,  inconsistencies  develop  if 
alcohol  regulations  are  implemented 
and  differences  in  scope  of  coverage 
between  the  drug  and  alcohol  testing 
pro-ams  were  to  occur.  This  would 
lead  to  drug  and  alcohol  testing 
programs  covering  different  employees. 
Therefore,  the  final  alcohol  rule  applies 
to  the  same  covered  functions  as  this 
drug  rule. 

4.  Does  the  industry  or  public  have 
any  information  on  alcohol-related 
accidents? 

Many  commenters  argued  that  RSPA. 
DOT  and  the  National  Transportation 
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Safety  Board  (NTSB)  have  no  statistical 
data  to  support  alcohol-related 
accidents.  Some  commenters  believe  -i^ 
that  in  the  absence  of  a  comprehensive 
factual  analysis,  it  is  imreasonable  to 
conclude  that  all  the  prop>osed  types  of 
federally-mandated  alcohol  testing 
should  be  required  in  the  pipeline 
industry.  As  discussed  above.  RSPA  has 
carefully  evaluated  all  fecets  of  the 
alcohol  testing  regulations  including  the 
required  types  of  testing,  categories  of 
covered  employees,  costs  associated 
with  implementation  of  a  testing 
program  and  the  societal  benefits.  RSPA 
has  determined  that  implementation  of 
a  limited  alcohol  testing  program  is 
appropriate. 

5.  Are  there  other  ways  that  RSPA 
could  reduce  the  burden  on  small 
operators? 

Many  commenters  believe  that  a 
limited  program  such  as  post-accident 
and  reasonable  suspicion  testing  could 
be  effectively  implemented  and  would 
not  adversely  affect  the  numerous  small 
gas  operators.  They  suggested  that 
allowing  the  use  of  non-evidential 
breath  testing  devices  for  screening 
woiild  lower  the  overall  costs  of  the 
entire  program.  Several  commenters 
^  suggested  that  operators  with  less  than 
'  50  employees  be  excluded  from  the 
requirements  of  alcohol  testing.  To 
reduce  the  burden  on  small  entities,  the 
final  rule  exempts  master  meter 
operators  and  LPG  operators.  For  all 
other  operators,  the  final  rule  eliminates 
the  requirement  for  random  and  pre- 
employment  testing.  In  addition,  RSPA 
has  determined  that  small  operators  (50 
or  fewer  covered  employees]  should  be 
excluded  from  the  annual  submission  of 
an  alcohol  MIS  report  to  lessen  the 
burden.  RSPA  will  periodically  conduct 
a  sampling  of  the  small  operators 
alcohol  programs.  Discussion  of 
alternatives  for  testing  methods  devices 
is  contained  in  the  common  preamble 
published  elsewhere  in  today's  Federal 
Register.  Although  DOT  is  not 
permitting  the  use  of  non-evidential 
breath  testing  devices,  the  final  rule 
permits  the  use  for  screening  of  certain 
evidential  devices  that  are  less  costly 
and  in  the  future  will  allow  use  of  other 
devices  (for  screening)  that  we  approve 
as  meeting  DOT  criteria. 

Reasonable  Suspicion  Testing 

Many  commentera  indicated  they 
were  firustrated  by  use  of  the  phrase 
"reasonable  suspicion"  for  alcohol 
testing  when  the  term  "reasonable 
cause"  is  used  in  the  drug  testing 
regulations.  Some  commentera 
supported  the  NPRM  proposal  that  a 
supervisor  who  makes  the 
determination  that  reasonable  suspicion 


e:  ists  to  test  a  covered  employee  shall 
ni  )t  conduct  the  breath  alcohol  test  on 
tl  at  employee,  if  another  supervisor  is 
r«  adily  available.  Other  commentera 
ir  dicated  that  alcohol  testing  should  not 
b<  conducted  by  supervisore.  but  should 
b  handled  by  the  operator's  contract 
C(  Uectora. 

RSPA  Response.  RSPA  considera  the 
tv  o  terms  to  be  synonymous.  The  term 
"i  sasonable  suspicion"  is  used  in  the 
O  onibus  Act,  and  for  consistency  with 
ot  ler  OA  alcohol  rules,  this  final  rule 
uj  es  the  term  "reasonable  suspicion." 
Ri  PA  will  consider  amending  the  drug 
ru  es  to  adopt  the  same  terminology. 
RI  iPA  is  concerned  about  the  potential 
fo '  abuse  and  harassment  of  an 
et  iployee,  if  the  same  supervisor  who 
m  ikes  the  determination  that  reasonable 
su  spicion  exists  also  conducts  the 
br  >ath  test  on  the  employee.  Therefore. 
RJ  PA  has  revised  this  provision  to 
stipulate  that  the  supervisor  who  makes 
th )  determination  that  reasonable 
su  spicion  exists  shall  not  conduct  the 
br  lath  alcohol  test  on  that  employee. 

Pti-DutyUse 

lie  NPRM  proposed  to  require  each 
op  erator  to  prohibit  a  covered  employee 
frc  m  using  alcohol  within  four  houra 
pr  or  to  performing  safety-sensitive 
fu  tctions.  The  final  rule  adopts  an 
an  ended  provision  that  proUbits  using 
al«  ohol  within  four  houra  prior  to 
pe  -forming  covered  functions,  or  within 
th(  I  period  of  time  after  an  employee  has 
be  in  notified  to  report  to  duty  to 
rei  pond  to  an  emergency.  In  the 
pi  teline  industry,  an  operator 
CO  omonly  has  only  a  limited  number  of 
en  ployees  or  a  single  employee 
qu  ilified  and  available  to  respond  in  an 
en  ergency  situation.  In  such  a  case,  an 
era  ployee  may  be  in  an  unofficial  "on- 
ca]  I"  status.  For  example,  an  employee 
wt  o  finished  work  for  the  day  and 
ret  jmed  home,  had  a  beer  at  6  p.m..  and 
wa ;  called  at  8  p.m.  to  cespond  to  an 
en  ergency.  would  be  prohibited  from 
usi  ag  alcohol  from  8  p.m.  until 
CO!  ipletion  of  the  safety-sensitive 
du  ies.  This  provision  is  intended  to  be 
us<  d  only  for  emeraency  situations 
wh  ere  an  operator  has  no  other 
rec  lurse.  Even  in  an  emergency 
sit  ation,  however,  if  an  operator 
no  ifies  an  employee  to  report,  and  the 
op<  rator  believes  the  employee  cannot 
pel  brm  because  he  or  she  is  impaired 
by  ilcohol.  the  operator  should  not 
pel  mit  the  employee  to  perform  safety- 
sec  sitive  functions. 

Alt  ohol  Plans 

1  he  NPRM  proposed  to  require 
op(  ratora  to  develop,  maintain,  and 
fol  3w  a  written  alcohol  misuse 


prevention  plan.  This  type  of  plan 
proved  beneficial  in  assisting  the 
industry  in  establishing  anti-drug 
testing  programs  and  educating  the 
industry  about  the  requirements  of  the 
drug  rule.  RSPA  requested  operatora  to 
provide  specific  comments  on  whether 
a  model  drug  and  alcohol  plan  would  be 
beneficial  to  employera  to  standardize 
the  requirements  of  the  rules  and  assist 
in  compliance  issues.  A  number  of 
commentera  were  in  favor  of  RSPA 
developing  guidance  material  for  use  by 
operatora.  Commentera  stated  that 
guidance  materials  would  aid  the 
operatora  in  the  development  of  a 
written  alcohol  misuse  prevention  plan 
addressing  the  requirements  contained 
in  the  RSPA  final  rule  and  part  40. 
Commentera,  however,  indicated  that 
such  guidance  material  should  not  be 
used  as  an  enforcement  tool  in  limiting 
an  operator's  plan  to  the  same  language 
contained  in  the  guidance  materials. 

RSPA  Response.  RSPA  is  developing 
guidance  materials  for  operatora.  to 
assist  them  in  implementing  alcohol 
misuse  prevention  plans,  that  we  plan 
to  publish  prior  to  implementation  of 
the  regulations.  The  guidance  materials 
could  be  used  by  operatora  and 
contractora  that  provide  services  to 
operatora  subject  to  the  regulations. 
RSPA  does  not  intend  for  the  guidance 
materials  to  limit  an  operator's  ability  to 
provide  more  detail  for  its  employees. 
The  guidance  material  for  alcohol 
would  be  added  to  the  existing  drug 
testing  guidance  material  for  ease  of 
reference. 

Management  Information  System  (MIS) 
Report 

The  NPRM  proposed  to  require 
operators  to  report  alcohol  statistical 
information,  as  an  essential  tool  for 
monitoring  compliance  with  the  rule. 
Many  commentera  were  opposed  to  one 
or  more  of  the  reporting  elements 
proposed  in  the  NPRM.  Comments 
submitted  by  Exxon  and  the  Interatate 
Natural  Gas  Association  of  America 
addressed  several  areas  of  the  form  that 
they  contended  would  present  an  undue 
burden  in  the  collection  and  reporting 
of  data.  These  comments  included 
objections  to  the  data  on  employee 
categories;  dual  coverage  and  reporting 
for  employees  covered  by  other  DOT 
agencies;  and  the  requirement  to  submit 
annual  reports  no  later  than  February 
15th.  Some  operatora  objected  to  the 
size  and  complexity  of  the  report  format 
and  the  numerous  detailed  instructions 
required  to  complete  the  form.  One 
consortium  indicated  that  costs  of 
designing  software  and  integrating  this 
type  of  informational  software  into  the 
current  drug  management  programs 
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would  be  immense.  Another 
consortium,  which  represents  numerous 
small  operatora  and  municipalities, 
suggested  that  consortia  should  be 
allowed  to  report  on  behalf  of  the 
companies  they  serve,  thus  reducing  the 
paperwork  required.  Many  operatora 
provided  suggested  changes  and 
modifications  to  reduce  ^e 
recordkeeping  and  reporting  biutien. 

RSPA  Response.  This  find  rule 
requires  the  submission  of  annual 
statistical  data  on  each  operator's 
alcohol  misuse  prevention  program.  To 
reduce  the  burden  on  small  operatora 
(those  with  50  or  fewer  covered 
employees),  those  operatora  are  not 
required  to  submit  annual  reports.  Small 
operatora  are  required  to  keep  records 
and  submit  to  RSPA,  upon  written 
request,  reports  on  their  alcohol 
programs.  To  reduce  the  reporting 
burden  on  operatora  who  have  no 
verified  positive  test  results,  RSPA  has 
limited  the  information  to  be  provided 
and  has  developed  a  simplifi^  "EZ 
Form"  for  submitting  their  reports.  In 
addition,  operatora  are  not  required  to 
report  alcohol  testing  data  for 
contractora  and  their  employees. 
Operatora.  however,  are  required  to 
keep  records  on  contractor  data  and 
make  the  records  available  for 
inspection.  To  simplify  reporting.  RSPA 
has  eliminated  the  requirement  to  report 
data  on  covered  employees  by  function. 
RSPA  has  incorporated  these 
amendments  into  the  final  alcohol  MIS 
report  forms,  which  appear  as  exhibits 
-A  and  B  immediately  following  the  rule 
text  in  this  Federal  Register.  RSPA  has 
determined  that  while  the  alcohol 
testing  data  elements  are  properly  a 
matter  of  regulation,  the  format  in 
which  the  data  are  reported  should 
remain  within  the  discretion  of  the 
Administrator.  This  will  enable  RSPA  to 
make  any  revisions  to  the  format  that 
become  necessary  without  imdertaking 
additional  rulemaking.  Because  RSPA 
does  not  have  regulatory  authority  over 
consqftia,  the  final  rule  requires 
operatora  to  submit  MIS  reports.  An 
operator  may  make  arrangements  vrith  a 
consortium  to  provide  data  to  the 
operator  in  whatever  format  the  operator 
desires,  but  the  responsibility  for 
submitting  drug  and  alcohol  MIS  reports 
to  RSPA  remains  with  the  operator. 

Contractor  Compliance 

The  NPRM  proposed  that  contractor 
employees  should  be  included  in  the 
group  of  employees  that  must  undergo 
alcohol  misuse  testing  bef:ause  their  job 
performance  is  no  less  critical  than  the 
performance  of  employees  who  work 
directly  for  operatora.  RSPA  proposed 
limiting  the  employees,  including 


contractora,  covered  by  the  alcohol 
misuse  rule  to  those  who  perform 
operation,  maintenance,  or  emergency- 
response  functions,  on  the  pipeline  or 
LNG  facility,  that  are  regulated  under 
part  192. 193.  or  195.  Seven  commentera 
indicated  that  RSPA  should  exclude 
contractor  employees  from  the 
definition  of  "employee."  Some 
commentera  suggested  that  RSPA 
should  be  responsible  for  ensuring  that 
contractor  employees  are  in  compliance 
with  parts  40  and  199. 

RSPA  Response.  RSPA  believes  that 
contractor  employees  must  be  included 
in  the  group  of  employees  subject  to  the 
alcohol  misuse  provisions.  The 
performance  of  safety-sensitive 
functions  by  contract  employees  is  no 
less  critical  than  the  performance  of  the 
employees  who  work  directly  for 
operatora. 

Advisory  Committee  Reviews 

Section  4(b)  of  the  Natiual  Gas 
Pipeline  Safety  Act  of  1968.  as  amended 
(49  U.S.C.  1673(b)),  and  section  204(b) 
of  the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979,  as  amended  {Pub.  L.  97- 
468,  January  14, 1983),  each  provide 
that  proposed  amendments  to  safety 
standards  established  imder  the  statutes 
be  submitted  to  the  pipeline  advisory 
committees  for  consideration.  Of  the  14 
ballots  received,  12  were  in  favor  of 
implementing  an  alcohol  misuse 
prevention  program  and  2  were 
opposed.  The  advisory  membera 
comments  indicate  they  are  generally  in 
favor  of  an  alcohol  testing  prevention 
program  for  the  pipeline  industry  which 
has  limited  testing  provisions  (post- 
accident  and  reasonable  suspicion)  such 
as  those  discussed  in- this  final  rule. 

In  January  1993,  copies  of  the  NPRM 
were  mailed  to  each  member  of  the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  On  November  29, 
1993,  RSPA  mailed  additional  copies  of 
the  NPRM  to  each  member,  and 
requested  that  the  committees  vote  by 
mail  on  the  proposals  in  the  NPRM.  and 
provide  any  additional  comdients. 


Regulatory  Analyses  and  Nonces 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

The  final  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  has  been  reviewed  imder 
that  order.  It  is  significant  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  because  it 
is  of  substantial  public  interest.  A 
regulatory  evaluation  is  available  for 
review  in  the  docket.  RSPA  has 


■  evaluated  the  industry-wide  costs  and 
benefits  relating  to  the  implementation 
of  the  alcohol  misuse  prevention 
program  for  pipeline  operaAore.  RSPA 
has  calculated  the  total  cost  of  this 
program  for  die  first  year  to  be 
$1,876,270.  The  exclusion  of  pre- 
employment  and  random  testing  from 
the  final  rule  has  provided  a  substantial 
reduction  in  the  total  cost  of  the  alcohol 
program.  We  have  projected  yearly 
program  costs  of  $186,407,  with  a  slight 
increase  every  third  year  to  allow  for 
major  equipment  overhaul  which  would 
project  a  total  program  cost  of  $258,907. 
The  total  10-year  program  costs  are 
estimated  to  be  $3,806,745.  The  total  10- 
year  discounted  costs  are  projected  to  be 
$3,270,684  (xises  net  present  value  at 
7%). 

RSPA  believes  that  major  cost  benefits 
will  accrue  from  this  rule,  including  the 
prevention  of  potential  injuries,     , 
fatalities  and  property  losses  resulting 
from  accidents  attributed  to  alcohol 
misuse,  and  improved  worker 
productivity  and  estimates  the  savings 
to  be  $15,344,000. 

Paperwork  Reduction  Act 

The  final  rule  sets  forth  new  alcohol 
misuse  prevention  program 
requirements  and  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  "These 
requirements  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  5  CFR  Part  1320. 
Information  collection  requirements  are 
not  effective  until  Paperwork  Reduction 
Act  clearance  has  been  received. 

Regulatory  Flexibility  Act 

The  final  rule  affects  all  entities 
subject  to  part  192. 193,  or  195,  except 
operatora  of  master  meter  systems  and 
liquefied  petroleum  gas  (LPG)  operatora. 
which  &ie  exempt.  Master  meter  systems 
and  LPG  operatora  constitute  the  bulk  of 
small  businesses  or  other  smaU  entities 
that  operate  gas  pipeline  systems  subject 
to  part  192.  'There  are  few,  if  any.  small 
entities  that  operate  hazardous  fiquid  or 
carbon  dioxide  pipelines  subject  to  part 
195.  or  LNG  facilities  subject  to  part 
193. .Therefore.  I  certify  under  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Executive  Order  12B12 

"This  regulation  will  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30. 1987).  RSPA 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  199 

Alcohol  testing.  Drug  testing.  Pipeline 
safety,  Recordkeeping  and  reporting. 

In  consideration  of  the  foregoing, 
RSPA  is  amending  49  CFR  part  199  as 
follows: 

1.  The  title  for  part  199  is  revised  to 
read  as  follows: 

PART  199-ORUG  AND  ALCOHOL 
TESTING 

2.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

AutBtority:  49  App.  U.S.C  1672, 1674a, 
1681. 1804. 1808.  and  2002;  49  CFR  1.53. 

3.  Sections  199.1  through  199.25  are 
designated  as  subpart  A,  and  subpart  B 
is  added  to  read  as  follows: 

Subpart  B— Alcoliol  Msum  Prtvwition 


199.200  Purpose. 

199.201  Applicability. 

199.202  Alcohol  misuse  plan. 

199.203  Alcohol  testing  procedures. 
199.205  Definitions. 

199.207  Preemption  of  State  and  local  laws. 

199.209  Other  requirements  imposed  by 

operators. 

199.211  Requirement  Car  notice. 

199.213  Starting  date  for  alcohol  testing 

programs. 

199.215  Alcohol  concentration. 

199.217  On-duty  use. 

199.219  Pre-dutyuse. 

199.221  Use  following  an  accident. 

199.223  Refusal  to  submit  to  a  required 

alcohol  test. 

199.225  Alcohol  tests  required. 

199.227  Retention  of  records. 

199.229  Reporting  of  alcohol  testing  results. 

199.231  Access  to  facilities  and  records. 

199.233  Removal  from  covered  function. 

199.235  Required  evaluation  and  testing. 

199.237  Other  alcohol-related  conduct 

199.239  Operator  obligation  to  promulgate  a 

policy  on  the  misuse  of  alcohol. 

199.241  Training  for  supervisors. 

199.243  Referral,  evaluation,  and  treatment. 

199.245  Contractor  employees. 

Subpart  B— Aicotiol  Misuse  Prevention 
Program 

S1M.200    PurpoM. 

The  purpose  of  this  subpart  is  to 
establish  programs  designed  to  help 
prevent  accidents  and  injuries  resulting 
from  the  misuse  of  alcohol  by 
employees  who  perform  covered 
functions  for  operators  of  certain 


p  peline  facilities  subject  to  parts  192, 
1  )3,  or  195  of  this  chapter. 

§  199.201    AppllcaMllty. 

This  subpart  applies  to  gas,  hazardous 
li  ^uid  and  carbon  dioxide  pipeline 
o  lerators  and  liqueGed  natural  gas 

0  terators  subject  to  parts  192. 193.  or 

1  15  of  this  chapter.  However,  this 

SI  bpart  does  not  apply  to  operators  of 
m  aster  meter  systems  defined  in  §  191.3 
oi  liquefied  petroleum  gas  (LPG) 
o  lerators  as  discussed  in  §  192.11  of 
tl  is  chapter. 

§  99.202    Alcohol  misuse  plan. 

Each  operator  shall  maintain  and 
fa  How  a  written  alcohol  misuse  plan 
th  it  conforms  to  the  requirements  of 
th  s  subpart  and  the  DOT  procedures  in 
p4  rt  40  of  this  title.  The  plan  shall 
cc  ntain  methods  and  procedures  for 
cc  mpUance  with  all  the  requirements  of 
th  s  subpart,  including  required  testing, 
re  :ordkeeping,  reporting,  education  and 
tn  ining  elements. 

§  1 09.203    Alcohol  testing  procedures. 

^ch  operator  shall  ensiue  that  all 
al(  ohol  testing  conducted  under  this 
su  jpart  complies  with  the  procedures 
se  forth  in  part  40  of  this  title.  The 
pr  >vision8  of  49  CFR  part  40  that 
ac  dress  alcohol  testing  are  made 

plicable  to  operators  by  this  subpart. 

).205    Definitions. 

is  used  in  this  subpart: 
Accident  means  an  incident 
re  tortable  imder  part  191  of  this  chapter 
in  rolving  gas  pipeline  facilities  or  LNG 
fat  ilities,  or  an  accident  reportable 
un  der  part  195  of  this  chapter  involving 
ha  cardous  liquid  or  carbon  dioxide 
pi  leline  facilities. 

\dministrator  means  ihe 
A<  ministrator  of  the  Research  and 
Sp  Bcial  Programs  Administration 
(R  >PA),  or  any  person  who  has  been  , 
de  egated  authority  in  the  matter 
co:  icemed. 

,  \lcohol  means  the  intoxicating  agent 
in  )everage  alcohol,  ethyl  alcohol  or 
otl  er  low  molecular  weight  alcohols 
in<  luding  methyl  or  isopropyl  alcohol. 

i  Vcohol  concentration  (or  content) 
m«  ans  the  alcohol  in  a  volimie  of  breath 
expressed  in  terms  of  grams  of  alcohol 
pet  210  liters  of  breath  as  indicated  by 
anjevidential  breath  test  under  this 
sukpart. 

i  ucohol  use  means  the  consumption 
of  I  iny  beverage,  mixture,  or  preparation. 
in<  luding  any  medication,  containing 
ale  )hol. 

<  'cnfimtation  test  means  a  second  test, 
fol  owing  a  screening  test  with  a  result 
O.O  2  or  greater,  that  provides 
qui  ntitative  data  of  alcohol 
coi  centration. 


Consortium  means  an  entity, 
including  a  group  or  association  of 
employers,  recipients,  or  contractors, 
that  provides  alcohol  testing  as  required 
by  this  subpart  or  other  DOT  alcohol 
testing  rules  and  that  acts  on  behalf  of 
the  operators. 

Covered  employee  means  a  person 
who  performs  on  a  pipeline  or  at  an 
LNG  faciUty  an  operation,  maintenance, 
or  emergency-response  function 
regulated  by  parts  192, 193,  or  195  of 
this  chapter.  Covered  employee  and 
individual  or  individual  to  be  tested 
have  the  same  meaning  for  the  purposes 
of  this  subpart.  The  term  covered 
employee  does  not  include  clerical, 
truck  driving,  accoimting.  or  other 
functions  not  subject  to  parts  192, 193. 
or  195.  The  person  may  be  employed  by 
the  operator,  be  a  contractor  engaged  by 
the  operator,  or  be  employed  by  such  a 
contractor. 

Covered  function  (safety-sensitive 
function)  means  an  operation, 
maintenance,  or  emergency-response 
function  that  is  performed  on  a  pipeline 
or  LNG  faciUty  and  the  function  is 
regulated  by  parts  192. 193,  or  195. 

DOT  ogenty  An  agency  (or  operating 
administration)  of  the  United  States 
Department  of  Transportation 
administering  regulations  requiring 
"  alcohol  testing  (14  CFR  parts  61,  63,  65, 
121. 135;  49  CFR  parts  199,  219.  382, 
and  654)  in  accordance  with  part  40  of 
this  title. 

Employer  or  operator  means  a  person 
who  owns  or  operates  a  pipeline  or  LNG 
facility  subject  to  parts  192. 193,  or  195 
of  this  chapter. 

Performing  (a  covered  function):  An 
employee  is  considered  to  be 
performing  a  covered  function  (safety- 
sensitive  function)  during  any  period  in 
which  he  or  she  is  actually  performing, 
ready  to  perform,  or  immediately 
available  to  perform  such  covered 
functions. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  subpart,  or 
engages  in  conduct  that  clearlv  obstructs 
the  testing  process. 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

State  agency  means  an  agency  of  any 
of  the  several  states,  the  District  of 
Colimibia.  or  Puerto  Rico  that 
participates  under  section  5  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
(49  App.  U.S.C  1674)  or  section  205  of 
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the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  App.  U.S.C  2009). 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychologist,  social  worieer, 
employee  assistance  professional,  or 
addiction  coimselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Coiuiselors  Certification 
Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol-related  disorders. 

1199.207   Prsemptlon  of  Stats  and  local 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  preempts 
any  State  or  local  law.  rule,  regulation, 
or  order  to  the  extent  that 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  subpart  is  not 
possible: 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accompUshment  and  execution  of  any 
requirement  in  this  subpart;  or 

(3)  The  State  or  local  requirement  is 
a  pipeline  safety  standard  applicabfe  to 
interstate  pipeline  facilities. 

(b)  This  subpart  shall  not  be 
construed  to  preempt  provisions  of  State 
criminal  law  that  impose  sanctions  for 
reckless  conduct  leading  to  actual  loss 
of  life,  injury,  or  damage  to  property, 
whether  the  provisions  apply 
specifically  to  transportation  employees 
or  employers  or  to  the  general  public. 

$199,209   Ottier  rsqulrsmsnts  iRipossd  by 
opsFBtors. 

Except  as  expressly  provided  in  this 
subpart,  nothing  in  this  subpart  shall  be 
construed  to  affect  the  authority  of 
operators,  or  the  rights  of  employees, 
with  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

S  199.21 1    Rsquirsment  for  notlcs. 

Before  performing  an  alcohol  test 
ujider  this  subpart,  each  operator  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  subpart. 
No  operator  shall  falsely  represent  that 
a  test  is  administered  imder  this 
subpart. 

f199JZ13    Starting  data  for  alcohol  tssting 
programs. 

(a)  Large  operators.  Each  operator 
vtrith  more  than  fifty  covered  employees 
on  February  15, 1994  shall  implement 
the  requirements  of  this  subpart 
beginning  on  January  1, 1995. 

(b)  Small  operators.  Each  operator 
with  fifty  or  fewer  covered  employees 
on  February  IS  1994  shall  implement 


the  requirements  of  this  subpart 
beginning  on  )an\iary  1, 1996. 

(c)  All  operatora  ctHnmencing 
operations  after  February  IS.  1994  shall 
have  an  alcohol  misuse  prt)gram  that 
conforms  to  this  subpart  by  January  1, 
1996,  or  by  the  date  an  operator  begins 
operations,  whichever  is  later. 

1199.215    Alooiwl  conosntraUon. 

Each^  operator  shall  prohibit  a  covered 
employee  from  reporting  for  duty  or 
remaining  on  duty  requiring  the 
performance  of  covered  functions  while 
having  an  alcohol  concentration  of  0.04 
or  greater.  No  operator  having  actual 
knowledge  that  a  covered  employee  has 
an  alcohol  concentration  of  0.04  or 
greater  shall  permit  the  employee  to 
perform  or  continue  to  perform  covered 
functions. 

1199.217    On-duty  usa. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  alcohol  while 
performing  covered  functions.  No 
operator  having  actual  knowledge  that  a 
covered  employee  is  using  alcohol 
while  performing  covered  functions 
shall  permit  the  employee  to  perform  or 
continue  to  perform  covered  functions. 

$199,219    Pre-duty  usa. 

Each  operator  shall  prohibit  a  covered 
employee  from  using  alcohol  within 
four  houre  prior  to  performing  covered 
functions,  or,  if  an  employee  is  called  to 
duty  to  respond  to  an  emergency,  within 
the  time  period  after  the  employee  has 
been  notified  tq  report  for  duty.  No 
operator  having  actual  knowledge  that  a 
covered  employee  has  used  alcohol 
within  four  boius  prior  to  performing 
covered  functions  or  within  the  time 
period  after  the  employee  has  been 
notified  to  report  fof  duty  shall  permit 
that  covered  employee  to  perform  or 
continue  to  perform  covered  functions. 

$  199.221    Use  following  an  sccldenL 

Each  operator  shall  prohibit  a  covered 
employee  who  has  actual  knowledge  of 
an  accident  in  which  Ills  or  her 
performance  of  covered  functions  has 
not  been  discounted  by  the  operator  as 
a  contributing  factor  to  the^cddent 
bom  using  alcohol  for  eight  hours 
following  the  accident,  unless  he  or  she 
has  been  given  a  post-accident  test 
under  §  199.225(a),  or  the  operator  has 
determined  that  the  employee's 
performance  could  not  have  contributed 
to  the  accident. 

$199,223    Refusal  to  aubmn  to  a  required 
alcohol  tsat 

Each  operator  shall  require  a  covered 
employee  to  submit  to  a  post-accident 
alcohol  test  required  under  §  199.225(a), 
a  reasonable  suspicion  alcohol  test 


required  under  §  199.225(b),  or  a  follow- 
up  alcohol  test  reqtiired  under 
§  199.225(d).  No  operator  shall  permit 
an  employee  who  refuses  to  submit  to 
such  a  test  to  perform  or  continue  to 
perform  covered  functions. 


$199,225   Alcohol  tastarsquirsd. 

Each  operator  shall  conduct  the 
following  types  of  alcohol  tests  for  the 
presence  of  alcohol: 

(a)  Post-accident.  (1)  As  soon  as 
practicable  follov«ring  an  accident.each 
operator  shall  test  each  surviving  ■> 
covered  employee  for  alcohol  if  that 
employee's  performance  of  a  covered 
function  either  contributed  to  the 
accident  or  cannot  be  completely 
discounted  as  a  contributing  factor  to 
the  accident.  The  decision  not  to 
administer  a  test  under  this  section  shall 
be  based  on  the  operator's 
determination,  using  the  best  available 
information  at  the  time  of  the 
determination,  that  the  covered 
employee's  performance  could  not  have 
contributed  to  the  accident. 

(2)  If  a  test  required  by  this  section  is 
not  administered  within  2  hours 
following  the  accident,  the  operator 
shall  prepare  and  maintain  on  file  a 
record  stating  the  reasons  the  test  was 
not  promptly  administered.  If  a  test 
required  by  paragraph  (a)  is  not 
administered  within  8  hours  following 
the  accident,  the  operator  shall  cease 
attempts  to  administer  an  alcohol  test 
and  shall  state  in  the  record  the  reasons 
for  not  administering  the  test 

(3)  A  covered  employee  who  is 
subject  to  post-accident  testing  who  fails 
to  remain  readily  available  for  such 
testing,  including  notifying  the  operator 
or  operator  representative  of  his/her 
location  if  he/she  leaves  the  scene  of  the 
accident  prior  to  submission  to  such 
test,  may  be  deemed  by  the  operator  to 
have  reftised  to  submit  to  testing. 
Nothing  in  this  section  shall  be 
construed  to  require  the  delay  of 
necessary  medical  attention  for  injiued 
people  following  an  accident  or  to 
prohibit  a  covered  employee  bom 
leaving  the  scene  of  an  accident  for  the 
period  necessary  to  obtain  assistance  in 
responding  to  the  accident  or  to  obtain 
necessary  emergency  medical  care. 

(b)  Reasonable  suspicion  testing.  (1) 
Eadf  operator  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test 
when  the  operator  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  this 
subpart 

(2)  The  operator's  determination  that 
reasonable  suspicion  exists  to  ^uire 
the  covered  employee  to  imdergo  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articulable 
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observations  concerning  the  appearance, 
behavior,  speech,  or  body  odors  of  the 
employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(3)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)(2)  of  this 
section  are  made  during,  just  preceding, 
or  just  after  the  peri^of  the  work  day 
that  the  employee  is  required  to  be  in 
compliance  with  this  subpart.  A  covered 
employee  may  be  directed  by  the 
operator  to  undergo  reasonable 
suspicion  testing  for  alcohol  only  while 
the  employee  is  performing  covered 
functions;  just  before  the  employee  is  to 
perform  covered  functions;  or  just  after 
the  employee  has  ceased  performing 
covered  functions. 

(4)  (i)  If  a  test  required  by  this  section 
is  not  administered  within  2  hours 
following  the  determination  under 
paragraph  (b)(2)  of  this  section,  the 
operator  shall  prepare  and  maintain  on 
file  a  record  stating.the  reasons  the  test 
was  not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  8  hours  following 
the  determination  under  paragraph 
(bK2)  of  this  section,  the  operator  shall 
cease  attempts  to  administer  an  alcohol 
test  and  shall  state  in  the  record  the 
reasons  for  not  administering  the  test. 
Records  shall  be  submitted  to  RSPA 
upon  request  of  the  Administrator. 

(ii)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
this  section,  an  operator  shall  not  permit 
a  covered  employee  to  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  covered  fundtions  while 
the  employee  is  under  the  influence  of 
or  impaired  by  alcohol,  as  shown  by  the 
behavioral,  speech,  or  performance 
indicators  of  alcohol  misuse,  nor  shall 
an  operator  pennit  the  covered 
employee  to  perform  or  continue  to 
perform  covered  functions,  until: 

(A)  An  alcohol  test  is  administered 
and  the  employee's  alcohol 
concentration  measures  less  than  0.02; 


or 


(B)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  8  hours  following  the 
determination  imder  paragraph  (b)(2)  of 
this  section  that  there  is  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  this 
subpart 

(iii)  Except  as  provided  in  paragraph 
(bK4)(ii).  no  operator  shall  take  any 
action  under  this  subpart  against  a 
covered  employee  based  solely  on  the 


ei  nployee's  behavior  and  appearance  in 
tl  e  absence  of  an  alcohol  test.  This  does 
n  >t  prohibit  an  operator  with  the 
ai  ithority  independent  of  this  subpart 
fr  am  taking  any  action  otherwise 
c<  insistent  with  law. 

(c)  Retum-to-duty  testing.  Each 
o  terator  shall  ensure  that  before  a 
a  vered  employee  returns  to  duty 

r«  quiring  the  performance  of  a  covered 
fii  nction  after  engaging  in  conduct 
p  ohibited  by  §§  199.215  through 
1!  19.223,  the  employee  shall  imdergo  a 
re  tixm-to-duty  alcohol  test  with  a  result 
Id  dicating  an  alcohol  concentration  of 
le  >s  than  0.02. 

(d)  Follow-up  testing.  (1)  Following  a 
d(  termination  under  §  199.243(b)  that  a 
c(  vered  employee  is  in  need  of 

as  sistance  in  resolving  problems 
as  sociated  with  alcohol  misuse,  each 
o\  erator  shall  ensiue  that  the  employee 
is  subject  to  imannounced  follow-up 
all  :obol  testing  as  directed  by  a 
su  bstance  abuse  professional  in 
ac  :ordance  with  the  provisions  of 
§    99.243(b)(2)(ii). 

2)  Follow-up  testing  shall  be 
ca  tiducted  when  the  covered  employee 
is  lerforming  covered  functions;  just 
be  ore  the  employee  is  to  perform 
CO  leered  functions;  or  jjist  after  the 
en  iployee  has  ceased  performing  such 
fu  ictions. 

e)  Retesting  of  covered  employees 
wi'Ji  an  alcohol  concentration  of  0.02  or 
gr  fater  but  less  than  0.04.  Each  operator 
sh  ill  retest  a  covered  employee  to 
en  sure  compliance  with  the  provisions 
of  §  199.237,  if  an  operator  chooses  to 
pe  mit  the  employee  to  perform  a 
CO  fered  function  within  8  hours 
fol  lowing  the  administration  of  an 
al<  ohol  test  indicating  an  alcohol 
CO  icentration  of  0.02  or  greater  but  less 
thi  n  0.04. 

S 1 19,227    Retentfon  of  records. 

a)  General  requirement.  Each 
op  jrator  shall  maintain  records  of  its 
alt  ohol  misuse  prevention  program  as 
pn  aided  in  this  section.  The  records 
shi  11  be  maintained  in  a  secure  location 
wi  h  controlled  access. 

))  Period  of  retention.  Each  operator 
shi  11  maintain  the  records  in  accordance 
wi  h  the  following  schedule: 

1 1)  Five  years.  Records  of  employee 
ale  jhol  test  results  with  results 
in(  icating  an  alcohol  concentration  of 
O.C  2  or  greater,  documentation  of 
ref  isals  to  take  required  alcohol  tests, 
cal  bration  documentation,  employee 
ev4  luation  and  referrals,  and  MIS 
am  iual  report  data  shall  be  maintained 
for  a  minimum  of  five  years. 

(  0  Two  years.  Records  related  to  the 
col  ectioa  process  (except  cahbration  of 
evi  lential  breath  testing  devices),  and 


training  shall  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  resuhs 
below  0.02  (as  defined  in  49  CFR  part 
40)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  shall  be  maintained: 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  log  books,  if  used. 

(ii)  Calibration  dociunentation  for 
evidential  breath  testing  devices. 

(iii)  Documentationof  breath  alcohol 
technician  training. 

(iv)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(v)  Documents  generated  in 
connection  with  decisions  on  post- 
accident  tests. 

(vi)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  operator's  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Docimients  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  subpart. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  adnunistered  imder 
this  subpart 

(3)  Records  related  to  other  violations 
of  this  subpart. 

(4)  Records  related  to  evaluations: 
(i)  Records  pertaining  to  a 

determination  by  a  substance  abuse  • 
professional  concerning  a  covered  h 
employee's  need  for  assistance.  » 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Record(s)  related  to  the  operator's 
MIS  annual  testing  data. 

(6)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
operator's  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  199.231. 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  subpart  complies 
with  the  requiranents  for  such  training. 

f199.229    neporUng  of  aioohol  testing 
results. 

(a)  Each  large  operator  (having  more 
than  50  covered  employees)  shall 
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submit  an  nnnnal  mnnr^ymcnt 
information  system  (MIS)  report  to 
RSPA  of  its  alcohol  testing  results  in  the 
fonn  and  manner  prescribed  by  the 
Administrator,  by  March  15  of  each  year 
for  the  previous  fail«ndar  year  (January 
1  through  December  31).  The 
Administrator  may  require  by  written 
notice  that  a  small  operator  (50  or  fewer 
covered  employees),  not  otherwise 
required  to  submit  annual  MIS  reports, 
submit  sudi  a  report  to  RSPA. 

(b)  Each  operator  that  is  subject  to 
more  than  one  DOT  agency  alcohol  rule 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  one  DOT 
agency.  The  identification  vdll  be  by  the 
total  number  of  covered  employees. 
Prior  to  conducting  any  alcohd  test  on 

a  covered  employee  si^ject  to  the  rules 
of  mora  than  one  DOT  agency,  the 
employo*  shall  determine  v^ch  DOT 
agency  rule  or  rules  authorizes  or 
requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies. 

(c)  Each  report,  required  under  this 
section,  shall  be  submitted  to  the  Office 
of  Pip^ine  Safety  Compliance  (C»>S). 
Researdiand  Special  Programs 
Administration,  Department  of 
Transportation,  room  2335,  400  Seventh 
Street,  SW..  Washington.  DC  20590. 

(d)  Each  report  that  contains 
infonnation  on  an  alcohol  screening  test 
result  of  0.02  or  greater  or  a  violation  of 
the  alcohol  misuse  provisions  of 

§§  199.215  through  199.223  of  this 
subpart  shall  be  submitted  on  "RSPA 
Alcohol  Testing  MIS  Data  Collection 
Form"  and  include  the  following 
informational  elements: 

(1)  Number  of  covered  employees. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  alcohol 
misuse  rule  of  another  operating ' 
administratioo  by  each  agency. 

(3)  (i)  Number  of  screening  tests  by 
type  of  test 

(ii)  Number  of  confirmation  tests  by 
type  of  test 

(4)  Niunber  of  confirmation  tests 
indicating  an  alcohol  omcentratioa  of 
0.02  or  greater  but  less  than  0.04.  by 
type  of  test. 

(5)  Number  of  confirmation  tests 
indicating  an  akxbol  concentration  of 
0.04  or  greater,  by  type  of  test. 

(6)  Number  of  covered  employees 
with  a  confirmation  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 
or  who  have  vidations  of  other  alcohol 
misuse  provisions  Yrbo  were  returned  to 
duty  in  covered  positions  (having 
complied  with  the  recommendations  of. 
a  substance  abuse  professional  as 
described  in  §§  199.235  and  199.243). 

(7)  Number  of  covered  onployees 
who  were  administered  alcohol  and 


drug  tests  at  the  same  time,  with  both 
a  positive  drug  test  and  an  alcohol  test 
indicating  an  alcohol  concentration  of 
0.04  or  greater. 

(8)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  §§  199.215  through 
199.221,  and  any  action  taken  in 
response  to  die  violation. 

(9)  Number  of  covered  employees 
wbo  refused  to  submit  to  an  alcohol  test 
required  under  this  subpart,  and  the 
acti<»i  taken  in  ntpaaBe  to  the  refusal 

(10)  Niimber  of  supervisors  wdio  have 
received  required  training  dxiring  the 
reporting  period  in  determining  the 
existence  of  reasonable  su^idon  of 
alcohol  misuse. 

(e)  Each  report  with  no  screening 
alcohol  test  results  of  0.02,  or  greater  or 
violations  of  the  alcohol  misuse 
provisions  of  §§  109.215  through 
199.223  of  this  subpart  shall  be 
submitted  on  "RSPA  Alcohol  Testing 
MIS  Data  Collection  EZ  Fonn"  and 
include  the  following  informational 
elements.  (This  "EZ"  report  may  only  be 
submitted  if  the  program  results  meet 
these  criteria) 

(1)  Number  of  covered  employees. 

(2)  Niunber  of  covered  employees 
subject  to  testing  iindOT  the  alcohol 
misuse  rule  of  another  (^>erating 
administratimi  identified  by  each 
agency. 

(3)  Number  of  screeoing  tests  by  type 
of  test 

(4)  Number  of  covered  employees 
who  refused  to  submit  to  an  alcohol  test 
required  under  this  subpart,  and  the 
action  taken  in  response  to  the  refusal  • 

(5)  Number  of  supervisore  who  have 
received  required  training  during  the 
reporting  period  in  determining  the 
existence  of  reasonable  suspicion  of 
alcohol  misuse. 

(f)  A  consortium  may  prepare  reports 
on  behalf  of  individual  pipeline 
operaton  for  purposes  of  compliance 
with  this  reporting  requirement. 
However,  the  pipeline,  op«ator  shall 
sign  and  submit  such  a  report  and  shall 
remain  responsible  for  ensuring  the 
accuracy  and  timeliness  of  each  report 
prepared  oa  its  behalf  by  a  consortium. 

1199.231    Access  to  fadlMse  and  records. 

(a)  Except  as  required  by  law  or 
expressly  authorized  or  required  in  this 
subi>art.  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  in  §  199.227. 

(b)  A  cowed  employee  is  entitled, 
upon  written  request  to  obtain  OKties  of 
any  records  pertaining  to  the  empu>yee's 
use  of  alcohol,  including  any  records 
pertaining  to  his  or  her  do^ol  tests. 
The  operator  shall  promptly  provide  the 


records  requested  by  the  employee. 
Access  to  a  employee's  records  shall  not 
be  contingent  upon  payment  for  records 
other  than  those  ^McificaUy  requested. 

(c)  Each  operator  diall  permit  access 
to  all  facilities  utilind  in  complying 
with  the  requiiemeots  of  this  subpart  to 
the  Seoetaiy  of  Trun^Mrtation.  any 
DOT  agency,  or  a  representative  of  a 
state  agency  with  r^ulatory  authority 
over  the  opMsrator. 

(d)  Eadi  operator  shall  make  available 
copies  of  all  resuhs  for  employer 
alcohol  testing  conducted  imder  this 
subpart  and  any  other  information 
pertaining  to  the  operator's  alct^ol 
misuse  prevention  program,  wdien 
requested  by  the  Secretary  of 
Transportation,  any  DOT  agency  with 
regulatory  authorify  over  the  operator, 
or  a  representative  of  a  state  agency  with 
regulatory  authority  over  the  operator. 
The  information  shall  include  name- 
^>ecific  alcohol  test  results,  records,  and 
reports. 

(e)  When  requested  by  the  National 
Tranqxtftation  Safety  Board  as  part  of 
an  accident  investigation,  an  operator 
shall  disclose  information  related  to  the 
operator's  administration  of  any  post- 
accident  alcohol  tests  administered 
following  the  aoddent  under 
investigation. 

(f)  An  operator  shall  make  records 
available  to  a  subsequent  employer 
upon  receipt  of  the  ivritten  request  from 
the  covered  employee.  Disclosure  by  the 
subsequent  emplojw  is  pennitted  cmly 
as  expressly  authorised  by  the  terms  of 
the  employee's  %vritten  request 

(g)  An  operator  may  disclose 
information  required  to  be  maintained 
under  this  subpart  pertaining  to  a 
covered  employee  to  the  employee  or 
the  decisionmaker  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated 
by  or  on  behalf  of  the  individual,  and 
arisinfi  from  the  results  of  an  alcohol 
test  administered  under  this  subpart,  or 
from  the  operator's  determination  that 
the  covered  employee  engaged  in 
conduct  prohibited  by  §$  199.215 
through  199.223  (including,  but  not 
limited  to.  a  worker's  compensation, 
unemployment  compensation,  or  other 
proceeding  relating  to  a  benefit  sought 
by  thl  employee). 

(h)  An  operator  shall  release 
information  regarding  a  covered 
employee's  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  informatiao  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee's  consent 
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S  199.233    Removal  from  covered  function. 

Except  as  provided  in  §§  199.239 
through  199.243,  no  operator  shall 
permit  any  covered  employee  to 
perform  covered  functions  if  the 
employee  has  engaged  in  conduct 
prohibited  by  §§  199.215  through 
199.223  or  an  alcohol  misuse  rule  of 
another  DOT  agency. 

S  199.235    F^qulred  evaluation  and  testing. 

No  operator  shall  permit  a  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  §§  199.215  through 
199.223  to  perform  covered  functions 
unless  the  employee  has  met  the 
requirements  of  §  199.243. 

§  199.237   Otfter  alcohot-related  conduct 

(a)  No  operator  shall  permit  a  covered 
employee  tested  under  the  provisions  of 
§  199.225,  who  is  found  to  have  an 
alcohol  concentration  of  0.02  or  greater 
but  less  than  0.04,  to  perform  or 
continue  to  perform  covered  functions, 
until: 

(1)  The  employee's  alcohol 
concentration  measures  less  than  0.02  in 
accordance  with  a  test  administered 
under  §  199.225(e);  or 

(2)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test.  < 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  operator  shall  take 
any  action  under  this  subpart  against  an 
employee  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
operator  with  authority  independent  of 
this  subpart  from  taking  any  action 
otherwise  consistent  with  law. 

§  199.239    Operator  obiigatlon  to 
promulgate  a  policy  on  the  misuse  of 
ftlcohol. 

(a)  General  requirements.  Each 
operator  shall  provide  educational 
materials  that  explain  these  alcohol 
misuse  requirements  and  the  operator's 
policies  and  procediues  with  respect  to 
meeting  those  requirements. 

(1)  The  operator  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  start  of 
alcohol  testing  under  this  subpart,  and 
to  each  person  subsequently  hired  for  or 
transferred  to  a  covered  position. 

(2)  Each  operator  shall  provide 
written  notice  to  representatives  of 
employee  organizations  of  the 
availability  of  this  information. 

(b)  Required  content.  The  materials  to 
be  made  available  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  operator  to  answer 


31  /  Tuesday,  February  15,  1994  /  Rules  and  Regulations 


cov(  red  employee  questions  about  the 
mat  trials. 

(2B  The  categories  of  employees  who 
are  iubject  to  the  provisions  of  this 
subfart. 

{3k  Sufficient  information  about  the 
cov(  red  functions  performed  by  those 
emp  loyees  to  make  clear  what  period  of 
the  vork  day  the  covered  employee  is 
reqi  ired  to  be  in  compliance  with  this 
subfart. 

(4k  Specific  information  concerning 
covered  employee  conduct  that  is 
prooibited  by  this  subpart. 

(5  The  circumstances  under  which  a 
cov<  red  employee  will  be  tested  for 
alcQ  lol  under  this  subpart. 

(6  The  procedures  that  will  be  used 
to  t€  >t  for  the  presence  of  alcohol, 
prot  x;t  the  covered  employee  and  the 
inte  ;rity  of  the  breath  testing  process, 
safe  ;uard  the  validity  of  the  test  results, 
and  3nsure  that  those  results  are 
attri  )uted  to  the  correct  employee. 

(7  The  requirement  that  a  covered 
emp  oyee  submit  to  alcohol  tests 
adm  tuistered  in  accordance  with  this 
sub  art. 


re  isal 


(8| 
a 
the 

(9! 


emp  oyees : 


(I'l) 
emp  oyees  I 


An  explanation  of  what  constitutes 

isal  to  submit  to  an  alcohol  test  and 

ttendant  consequences. 

The  consequences  for  covered 
found  to  have  violated  the 
pro!  ibitions  under  this  subpart, 
incli  ding  the  requirement  that  the 
employee  be  removed  immediately  from 

functions,  and  the  procedures 
und^r  §  199.243. 

The  consequences  for  covered 
found  to  have  an  alcohol 
con<]entration  of  0.02  or  greater  but  less 
0.04. 

Information  concerning  the 
of  alcohol  misuse  on  an 
indi  idual's  health,  work,  and  personal 
signs  and  symptoms  of  an  alcohol  ' 
prob  em  (the  employee's  or  a 
cow  irker's):  and  including  intervening 
eval  lating  and  resolving  problems 

with  the  misuse  of  alcohol 
inch  ding  intervening  when  an  alcohol 
em  is  suspected,  confrontation. 
"  to  any  available  EAP.  and/or 

to  management. 
Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
inch  de  information  on  additional 
opei  itor  policies  with  respect  to  the  use 
p(  issession  of  alcohol,  including  any 
cons  squences  for  an  employee  found  to 
a  specified  alcohol  level,  that  are 
*  on  the  operator's  authority 
inde  )endent  of  this  subpart.  Any  such 
additional  policies  or  consequences 

be  clearly  described  as  being  based 
1  dependent  authority. 


than 

(1 :) 
effeqts 
indi 
life; 


prot 
refei  ral 
refeiral 

(c 


shal 
on  i 


§199.241    Training  for  supervisors.    . 

Each  operator  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  undergo 
alcohol  testing  under  §  199.225(b) 
receive  at  least  60  minutes  of  training  on 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse. 

§199.243    Referral,  evaluation,  and 
treatment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 

§§  199.215  through  199.223  of  this 
subpart  shall  be  advised  of  the  resources 
available  to  the  covered  employee  in 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol, 
including  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b)  Each  covered  employee  who 
engages  in  conduct  prohibited  under 
§§  199.215  through  199.223  shall  be 
evaluated  by  a  substance  abuse 
professional  who  shall  determine  what 
assistance,  if  any,  the  employee  needs  in 
resolving  problems  associated  with 
alcohol  misuse. 

(c)  (1)  Before  a  covered  employee 
returns  to  duty  requiring  the 
performance  of  a  covered  function  after 
engaging  in  conduct  prohibited  by 

§§  199.215  through  199.223  of  this 
subpart,  the  employee  shall  undergo  a 
returh-to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse— 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  and 

(ii;  Shall  be  subject  to  unannoimced 
follow-up  alcohol  tests  administered  by 
the  operator  following  the  employee's 
return  to  duty.  The  nimiber  and 
frequency  of  such  followrup  testing 
shall  be  determined  by  a  slibstance 
abuse  professional,  but  shall  consist  of 
at  least  six  tests  in  the  first  12  months 
following  the  employee's  retiim  to  duty. 
In  addition,  follow-up  testing  may 
include  testing  for  dnigs,  as  directed  by 
the  substance  abuse  professional,  to'be 
performed  in  accordance  with  49  CFR 
part  40.  Follow-up  testing  shall  not 
exceed  60  months  from  the  date  of  the 
employee's  return  to  duty.  The 
substance  abuse  professional  may 
terminate  the  requirement  for  follow-up 
testing  at  any  time  after  the  first  six  tests 
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have  been  administered,  if  the  substance 
abuse  professional  determines  that  such 
testing  is  no  longer  necessary. 

(d)  Evaluation  and  rehabilitation  may 
be  provided  by  the  operator,  by  a 
substance  abuse  professional  under 
contract  with  the  operator,  or  t>y  a 
substance  abuse  professional  not 
affiliated  with  the  operator.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  the  operator/employee 
agreements  and  operator/employee 
policies. 

(e)  The  operator  shall  ensure  that  a 
substance  ^use  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  v«rith  alcohol  misuse  does  not 
refer  the  employee  to  the  substance 
abuse  professional's  private  practice  or 
to  a  person  or  organization  from  which 
the  substance  abuse  professional 
receives  remuneration  or  in  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 


not  iHohibtt  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(1)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(2)  The  operator  or  a  person  under 
contract  to  provide  treatment  for  alcohol 
problems  on  behalf  of  the  operator. 

(3)  The  sole  source  of  thwapeutically 
appropriate  treatment  xmder  the 
employee's  health  insurance  program; 
or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

§  199.245    Contractor  employees. 

(a)  With  respect  to  those  covered 
employees  who  are  contractors  or 
employed  by  a  contractor,  an  operator 
may  provide  by  contract  that  the  alcohol 
testing,  training  and  education  required 
by  this  subpart  be  carried  ouA  by  the 
contractor  provided: 

(b)  The  operator  remains  responsible 
for  ensuring  that  the  requirements  of 


this  siil^Mit  and  part  40  of  this  title  are 
complied  with;  and 

(c)  The  contractor  allows  access  to 
property  and  records  by  the  Operator, 
the  Administretor,  any  DOT  agency 
with  regulatory  authority  over  the 
operator  or  covered  employee,  and,  if 
the  operator  is  subject  to  the  jurisdiction 
of  a  state  ag«icy,  a  representative  of  the 
state  agency  for  the  purposes  of 
monitoring  the  operator's  compliance 
'With  the  requirunents  of  this  subpart 
and  part  40  of  this  title. 

Issued  in  Washington,  DC  on  January  25. 
1994. 


Fedwicol 

Secretary  of  Transportation. 

Ana  Sol  GutierTez, 

Acting  Administrator.  Retearch  and  Special 
Programs  Administration. 

Note:  The  CoUowing  appendix  and  exhibit 
will  not  appear  In  the  Code  of  Federal 
Regulations. 
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APPENDIX  B  -  ALCOH  3L  TESTING  MANAGEMEWT  INFORMATION  SYSTEM  (MBS^ 


INSTRUCTIONS 

The  following  instructions  ^e 
information  in  the  Researc 
Department  of  Transportatic  n 
instructions  outline  and  expla  n 
this  information.  A  sample  tei  ting 
ii-iii  as  an  example  to  facilitat  s 


This  reporting  form  include* 
elements  required  in  the  '"^'" 
page  number  for  the  i 


RSPA 


instructi  5ns 


Section 

A.   PIPELINE  EMPLOYER  INflORMATI^N 


B.  COVERED  EMPLOYEES 

C.  ALCOHOL  TESTING  INFORMATION 


Page  1 


EMPLOYER  IN 

report  is  done 
completing  th€ 
gathering:  gas 
and  transports 
operation 
area  code)  are 


Fin<  lly 


Page  1 


COVERED  EM 

that  must  be 
covered 
The  most  likely 
These  counts 


empic  /eei 


Additional  infoihiation 
who  perform  djties 
administration. 
OPERATING 
employees  in 
administration(i 


Page  2 


DATA  COLLECTION  FORM 


to  be  used  as  a  guide  for  completing  the  alcohol  testing 
and  Special  Programs  Administration  (RSPA)  and  the  U.S. 

(DOT)  Alcohol  Testing  MIS  Data  Collection  Form.  These 
the  information  requested  and  indicate  the  probable  sources  for 
ig  results  table  with  a  narrative  explanation  is  provided  on  pages 
the  process  of  completing  the  form  correctly. 


three  sections.    Collectively,  these  sections  address  the  data 
and  the  DOT  alcohol  testing  regulations.  The  three  sections,  the 
and  the  page  location  on  the  reporting  form  are: 

Reporting 
Instructions         Form 
Page 


I 

I 

i-iv 


1 
1 

2 


ORMATION  (Section  A)  requires  the  company  name  for  which  the 

a  current  address,  ^nd  the  name  of  the  person  responsible  for 

form.    Be  sure  to  check  which  one  of  the  five  categories  (gas 

ransmission;  gas  distribution;  transportation  of  hazardous  liquids; 

of  cartjon  dioxide)  characterizes  the  primary  nature  of  your 

.  a  signature,  date,  and  current  telephone  number  (including  the 

required  certifying  the  correctness  and  completeness  of  the  form. 


a  ion 


lOYEES  (Section  B)  requires  a  count  for  each  employee  category 
ested  under  DOT  regulations.    There  is  only  one  category  of 


—~~.     ..g— ....iw.  .v.        iiiuiv    ,^    wi  iiy    wi  ic    baicywiy    wi 

Bettor  RSPA  --  Operation/Maintenance/Emergency  Response, 
sou^for  this  information  is  the  employer's  personnel  department 
!  hould  be  based  on  the  company  records  for  the  reported  year. 


must  be  compMeted  if  your  company  employs  personnel 

covered  by  the  aicohol  rules  of  more  than  one  DOT  operating 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 

ADMINISTRATION,   requires  that  you   identify  the   number  of 

employee  category  under  the  appropriate  additional  operating 


e  ich  ( 


ALCOHOL  TES  RNG  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  cate  jory  of  testing.  These  categories  include:  (1)  post-accident.  (2) 
reasonable  su«  jicion,  (3)  return  to  duty,  and  (4)  follow-up  testing.  All  numbers 
entered  into  thi }  table  should  be  for  company  employees  in  a  covered  position 
««iw    Each  pa  t  of  this  table  must  be  completed  for  each  category  of  testing. 


only. 
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These  numbers  do  not  include  refusals  for  testing.  A  sample  section  of  the  table 
with  example  numbers  is  presented  on  page  iii. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  Wank 
column  with  the  heading  "NUMBER  OF  SCREENING  TESTS"  requires  a  count  of 
all  screening  alcohol  tests  performed.  It  should  not  include  refusals  to  test  The 
second  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS" 
requires  a  count  of  all  confirmation  alcohol  tests  performed. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02.  BUT  LESS  THAN  0.04'  refers  to 
the  number  of  test  results  equal  to  or  greater  than  0.02.  but  less  than  0.04. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATX)N  TEST 

•  RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  refers  to  the  number  of 

specimens  with  a  result  equal  to  or  greater  than  0.04.  Note:  For  return  to  duty 

testing,  a  conflrmatk>n  test  result  equal  to  or  greater  than  0.02  is  a  violation  of  the 
alcohol  rule.  Therefore,  if  the  number  of  results  equal  to  or  greater  than  0  04  is 
unknown,  you  may  report  all  results  in  the  third  column  of  the  table. 

A  sample  table  is  provided  on  page  iii  with  example  numbers. 

SAMPLE  TEST  RESULTS  TABLE 

The  following  example  is  for  Section  C.  ALCOHOL  TESTING  INFORMATION,  which  summarizes 
post-accident  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
for  testing  in  Section  C  which  require  you  to  summarize  testing  results  for  covered  employees 
This  example  will  use  "Post-Accident"  testing  to  illustrate  the  procedures  for  completing  the  form. 

rn  Screening  tests  were  performed  on  47  covered  employees  during  the  reporting 

1  year.  This  information  is  entered  in  the  first  blank  column  of  the  table  in  the  row 

marked  "POST-ACCIDENT'. 


B 


Confirmation  tests  were  necessary  for  6  of  the  47  covered  employees.  Enter  this 
information  in  the  second  blank  column  of  the  table  in  the  row  marked  "POST- 
ACCIDENT*.  The  confirmation  test  results  for  these  6  employees  were  the 
following:  .     ^. 


Emoloyee 

Confirmation  Result 

#1 

0.06 

#2 

0.01 

#3 

0.11 

#4 

0.04     > 

#5 

0.03 

#6 

0.02 

B 


The  confirmation  test  results  for  2  of  the  covered  employees  were  equal  to  or 
greater  than  0.02.  but  less  than  0.04.  Enter  this  information  in  the  third  blank 
column  of  the  table  in  the  row  marked  "POST-ACCIDENT.     ^ 
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0 


The  confirmation 
greater  than  0.04 
the  row  marked 


test  results  for  3  of  the  covered  employees  were  equal  to  or 
Enter  this  information  in  the  fourth  blank  column  of  the  table  in 
'OST-ACCIDENT'. 


TTPf   Of    riST 


POSTACCIOfMT 


NUMBER  or 

SCOfENtNG   TEST 


i1 


Note  that  adding  up  the  numbfers 
always  match  the  number  entere  d 
These  numbers  may  differ  sinc( 


Remember  that 
completing  all 


the  same  procedures  irulicated  above  are  to  be  used  for 
of  testing  in  the  table  in  Section  C. 


Page  2 


ca  egones 


ta  )le 


Following  the 

must  provide  a 

misuse  wtK>  wereiretumed 

recommendationi ; 

regulations)".  Thi; 

the  drug  and  aloihol 


Page  2 


No  longei 

resigned 
to  or 


cr 


grea  er 


Reassig 

were 
result  of  a 


reas  i\< 


Entered 

include  cdvered 

rehabilitatvsn 

covered 


NUII8ER  OF 

CONMRHAIION 

TESTS 


NUHBER  Of 

CONf IRHATION  TEST 

RESUirs. EQUAL  TO 

OR  GREATER  THAN 

t.t2.  BUT  lESS  THAN 

1.14 


NUHBER  OF 

CONFlRNATION  TEST 

RESULTS  EOUAl  TO 

OR  GREATER  THAN 

I.H 


0 


Q 


for  confirmation  results  in  columns  three  and  four  will  not 
in  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS", 
some  confirmatipn  test  results  may  be  less  than  0.02. 


that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 

I  ount  of  the  "Number  of  employees  who  engaged  in  alcohol 

to  duty  in  a  covered  position  (having  complied  with  the 

of  a  substance  abuse  professional  as  described  in  RSPA 

information  should  be  available  from  the  personnel  office  and/or 
■  program  manager. 


Next  you  must  drovide  information  on  ACTIONS  TAKEN  ON  ALCOHOL  TEST 
RESULTS  EQUaJ. 

employees  subjetted 


TO  OR  GREATER  THAN  0.04. 

to  the  following  actions: 


Indicate  the  number  of 


employed  with  company  -  include  covered  employees  who 
were  terminated  as  the  result  of  a  confirmation  test  result  equal 
than  0.04. 


ncd 


to  non-covered  furictions  -  include  covered  employees  who 
igned  within  the  company  to  a  non-covered  position  as  the 
confirmation  test  result  equal  to  or  greater  than  0.04. 


rc^iabilitation,  if  applicat)le,  and/or  returned  to  covered  functions  - 

■  employees  who  are  undergoing  or  have  completed  a 
program  and/or  covered  employees  who  have  returned  to  a 

fjnction. 


Ill 
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•         Other  -  Include  covered  employees  who  did  not  fall  under  one  of  the 
previous  options  and  specify  the  action  taken. 

Enter  the  sum  of  the  number  of  actions  taken  on  the  line  marked  TOTAL 

Page  2  Numt)er  of  employees  administered  drug  and  aioohol  tests  at  the  same  time 

resulting  in  a  verified  positive  drug  test  and  an  alcohol  test  indicating  an  alcohol 
concentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

Page  2  VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 

REGULATION,  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  while  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  RSPA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delineated  in  this 
table  may  also  be  provided. 

Page  2  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST  requires 

information  on  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
to  an  alcohol  test  required  under  the  RSPA  regulation  and  the  action  taken 
following  the  refusal. 

Page  2  ALCOHOL  TRAINING/EDUCATION  requires  information  on  the   number  of 

supervisory  personnel  who  have  received  the  required  alcohol  training  during  the 
current  reporting  period. 


IV 


\ 
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RSPA  ALCO|K)L  TESTING  MIS  DATA  COLLECTION  FORM 

A    PIPELINE  EMPLOYER  INFOR^VTION 

Company       '       

Address 


Check  the  one  box  that  inc  icates  the  primary  nature  of  your  operation. 


D  Gas  gathering 
D  Gas  transmissioi 
D  Gas  distribution 


I.  the  undersigned  certify 
Administration  AJcohdl  Testing  Mi 
knowledge  and  belief,  true,  correc , 


Signature 
Title 


Title  18,  use.  Section  1CX)1. 
imprisonment  for  not  more  than 
false  or  fraudulent  statements  or 
United  States.  


0MB  No  2137-0579 


Year  Covered  by  This  Report: 


Person  responsible  for  completing  the  form: 


D  Transportation  of  hazardous  liquids 
D  Transportation  of  cart}on  dioxide 


that  the  information  provided  on  this  Research  and  Special  Programs 
ir.agement  Information  System  Data  Collection  Form  is.  to  the  best  of  my 
and  complete  for  the  period  stated. 


Date  of  Signature 
Phone  Number 


lakes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or 

years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made  any 

representations  in  any  matter  within  the  jurisdiction  of  any  agency  of  the 


The  Research  and  Special  Programs  Administration  estimates  that  the  average  burden  for  this  report  form  is  3. 1  hours. 
You  may  submit  any  comments  conierning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the 


burden  to;  Ottice  of  Pipeline  Safety, 


RSPA,  DOT;  400  7th  St.,  S.W.;  Washington,  DC  20590;  OR  Office  of  Management 


and  Budget.  PapenworK  Reduction  'rojea  (2137-0579);  Washington,  DC  20503 


B.   COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Operat<on;Mairtten«nc«Emefgency 
^ Response 


NUI IBER  OF  RSPA 

COVERED 

I  MPLOYEES 


READ 

All  Items  refer  to  the  current  n 


BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM 

ejjoring  period  only  (for  example  January  1  1994  -  December  31  1994) 


This  repon  is  only  for  testing 
ANO  THE  U.S.  DEPAFfTWElifT 


lEOUIREO  BY  THE  RESEARCH  AND  SPECIAL  PROGRAMS  ADMINISTRATIOM  (RSP/0 
>F  TRANSPORTATION  (DOT)  ^ 


The  mformarion  requestea 
reguiaton  49  CFR  Pan  40 


informaiion  on  refusals  for  testi 
AlCOmOl  TEST     Do  not  inch  ( 


COVERED  EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 


FAA 


FHWA 


FRA 


FTA 


USCG 


Results  shouiC  be  reported  oiiiy  for  employees  m  COVERED  POSmONS  as  defined  by  RSPA'DOT  alcohol  testmo 
regulators 


shi  luid  only  include  testing  for  alcohol  using  the  standard  procedures  required  by  DOT 


a  Should  only  be  reported  m  the  table  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN 
Je  refusals  for  testing  m  other  sectior»s  of  this  report 


Comp'C'e  all  items  DO  NOT  L  :ave  Af^Y  ITEM  BLANK    If  the  value  fo'  an  item  is  zero  (0)  place  a  zero  (0)  on  the  form 


F^dwl  toi^rtg  /  ^ML  5ii  Nb.  «  y  •fiwdi^  "Mmmr  n,nmt  IMw  «i 


C     ALCOHOL  TESTING  INFORMATION 

TYPE  OF  TEST 


POST-ACCIOENT 


REASONABLE  SUSPICION 


RETURN  TO  DUTY 


I  FOLLOW-UP 


NUMBER  or 
SCREENINO  TESTS 


NUMBER  OF 
CONFIRMATION  TESTS 


NUMBER  OF 
CONFIRMATION  TEST 


RESULTS  EQUAL  TO  OR         RESULTS  EOUAt  TO 


GREATER  THAN  0.02. 
BUT  LESS  THAN  0  04 


NUMBER  qr 
CONFIRMATION  TEST 


OROREAtCATHAN 
004 


Number  of  employees  who  . 
complied  with  ttie  recomme 


U 


,,--  in  alcohot  misuse  who  were  returned  to  duty  in  a  covered  position  (hav^no 
[>ofg_oLajubstance  abuse  professional  as  described  in  RSPA  reguWions)- 


ACnOWS  TAXEN  ON  ALCOHOL  TEST  RESULTS  RXIW.  TO  OR  GREATBITMAM  OW 


No  tongef  employed  with  company: 


Reassigned  to  nor>-covered  functions: 


Entered  rehabilitation,  If  applicable,  and  for  returned  io  covered  functions: 


Other  (spedfy) 


TOTAL 


Nurnbw  o<  ernptoyees  adniinisiered  druQ  ar«  alcohol  tests  « t^ 

test  and  an  alcohol  test  moicattnq  an  aicoRi^  concentration  of  0  04  or  preater^^  w^  ■  »^.h^  powny» 


I  drug  I 


NUMBER 


VI01ATK)NSOFOTHERAL(X)MOLPBOVS>ONSff'ROHlBmOW8  0FTHBHEGUUCT10M 


NUMBER  OF 

COVERED 

EMPLOYEES 


VIOLATION 


Coyered  emptcvM  used  alcohol  while 
peftorming  safety-sensitive  function. 


Cowered  employee  used  alcohol  wmn  4 
hours  of  performtno  safety-sensitive  function. 


Covered  employee  used  ateohol  before  taking 
a  required  posi-accidern  alcohol  test 


ACTKM  TAKEN 


EMPLOYEES  WHO  REFUSED  TO  SUBMTT  TO  AN  ALCOHOL  TEST 


'^^TlSS  ^^  WTipioyees  who  refused  to  sutimit  to  an  atoohoi  test  required  under 
the  RSPA  rule:  ► 


ACTION  TAKEN 


No  toftger  employed  with  company 


Reassigned  lo  non-covered  functions 


Entered  rehabiwation.  if  applicable,  and/or  returned  to  covered  funatons 


I  Other  (specify) 


NUMBER  OF  REFUSALS 


NUMBER 


ALCOHOL  TRAINING/EDUCATION 


Supen/isors  who  have  received  initial  tratning  on  the  specific  conier>porar>eous  physical    behavioral   and 
performance  motcaiors  of  protiable  alcohol  use  as  required  by  RSPA  atconoi  testing  regulations' ' 


NUMBER 


EXHIBfT  B  -  ALCOHO .  TESTING  MANAGEMENT  INFORMATION  SYSTCM  IWSA 


INSTBUCnONS 


Conecion 


The  following  instructions  are 
Programs  Administration 
Testing  MIS  "EZ"  tela 
misuse  to  be  reported  by  youi 
requested  and  indicate  the 
three  sections.  These  section: 
testing  regulations. 


pATJk  rm  I  PCnON  FORM 


to  be  used  as  a  guide  for  completing  the  Research  and  Special 

(RSpA)  and  the  U.S.  Department  of  Transportation  (DOT)  Alcohol 

Form.   This  form  should  only  t>e  used  if  there  is  rK>  alcohol 

company.  These  instnjctions  outline  and  explain  the  information 

probable  sources  for  this  information.  This  reporting  form  includes 

address  the  data  elements  required  in  the  RSPA  and  DOT  alcohol 


SECTION  A  -  PIPELINE  EMR  OYER  INFORMATION  requires  the  company  name  for  which  the 
report  is  done,  a  current  addi  ess,  and  the  name  of  the  person  responsible  for  completing  the 
form.  Be  sure  to  check  whict  one  of  the  five  categories  (gas  gathering;  gas  transmission:  gas 
distribution;  transportation  of  hazardous  liquids;  and  transportation  of  cart>on  dioxide) 
characterizes  the  primary  na  ure  of  your  operation.  Finally,  a  signature,  date,  and  current 
telephone  number  (including  the  area  code)  are  required  certifying  the  correctness  and 
completeness  of  the  form, 

EMI^LOYEES 


SECTION  B  -  COVERED 

be  tested  under  the  RSPA  rejgulation 

RSPA 

information  is  the  employer': 

company  records  for  the  reported 


requires  a  count  for  each  employee  category  that  must 

There  is  only  one  category  of  covered  employees  for 

-  Operation/Mainten^nce/Emergency  Response.     The  most  likely  source  for  this 

personnel  department.  These  counts  should  t>e  based  on  the 
year. 


Additional  Information  must 
duties  covered  by  the  alcoho 
OF  EMPLOYEES  COVERED  BY 

that  you  identify  the  number 
additional  operating  administ^tion(s) 


l« 


completed  if  your  company  employs  personnel  who  perform 

rules  of  more  than  one  DOT  operating  administration.  NUMBER 

MORE  THAN  ONE  DDT  OPERATING  ADMlNISTRATIOfi  requires 

of  employees  in  each  employee  category  under  the  appropriate 


SECTION  C  -  ALCOHOL  T^STV*4G  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testing,  and  educ  itionAraining.  The  first  table  requests  information  on  the  NUMBER 
OF  SCREENING  TESTS  CONPUCTED  iri  each  category  for  testing.  All  numbers  entered  into  this 
table  should  be  for  applicant!  or  company  employees  in  covered  positions  only.  Each  part  of 
this  table  must  be  complete  J  for  each  category  of  testing  including:  (1)  post-accident,  (2) 
reasonable  suspicion.  (3)  retu  n  to  duty,  and  (4)  follow-up  testing.  These  numbers  do  not  Include 
refusals  for  testing.  Simply  epter  the  number  of  alcohol  screening  tests  conducted  for  each 
category  of  testing. 


Following  the  table  that 
count  of  the  number  of 
in  a  covered  position 
professk}nal  as  described  in 

personnel  office  and/or  alcohjol 


sumtnarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 

emph  >yees  who  erigaged  in  alcohol  misuse  who  were  returned  to  duty 

(havii  g  complied  with  the  recommendations  of  a  substance  abuse 

^PA  regulations).  This  information  should  t>e  available  from  the 

program  manager. 


•=• 


F,i«ai  togiter  /  Vdl  5^;Nt^  31  /  t4id>y.  P^rdary  15.  1994/  ltule«  imd  lR«ulatidn,       7W 

5^«  (SfpA^LPS^  Efc^OYEES  who  refused  to  submit  to  an  ak^ohol  test  required  undS 
the.  RSPA  regulation  and  the  action  taken  foltowing  the  refusal  lndk:ate  tfS^ ruTmbeTni 
employees  subjected  to  the  foltowing  actions:  ^^  ^®'  ^ 

•  ^'^•^^•''Vjoyedwllh  company -include  covered  ernployees  whores 

temitfiated  as  the  result  of  a  refusal  to  submit  to  an  alcoholt^  • 

Sonesr^  *°  •  non^overed  positton  as  the  resuf  Sa  reC- tolb!!^'^ 

•  &«e^ '«>»aMltatioa  If  applkabte  ,  ^^^^^ 

^edej2>lj.ees  who  are  undergoing  or  have  completed  a  re!^^ 

and/or  covered  emptoyees  who  have  returned  to  a  cowwed  function.  P^os^*" 

ALCOHOL  TRAININQ/EDUCATTON  requires  information  on  the  number  of  supen/isory  personnel 
who  have  received  the  required  alcohol  training  during  the  current  reporting  ple^  '^ 
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RSPA  ALCOHOL  TESTING  MIS  "ET  DATA  COLLECTION  FORM   0MB  No.  2137-0579 
(No  Alcohol  Misuse) 


A.  PIPELINE  EMPLOYER  INFORMATION 

Company 

Address  


Check  the  ong  box  that  ind  cates  the  primary  nature- of  your  operation. 


D  Gas  gathering 
D  Gas  transmissior 
O  Gas  distribution 


'thdt 


i,  the  undersigned,  certify 
Administration  Alcohol  Testing  Ma^gement 
knowledge  and  belief,  true,  correct. 


Signature 


Title 


Title  18,  U.S.C.  Section  1001,  makes  it 
not  more  than  5  years,  or  both,  to  knc  wingly 
or  representations  in  any  maner  wittiin 


,  Year  Covered  by  This  Report: 


Person  responsible  for  completing  the  form: 


O  Transportation  of  hazardous  liqukls 
D  Transportation  of  cart>on  dioxide 


the  information  provided  on  the  attached  Research  and  Special  Programs 
Information  System  Data  Collection  Form  is,  to  the  t}est  of  my 
and  complete  for  the  period  stated. 


Date  of  Signature 


Phone  Numt>er 


a  criminal  offense  sut>ject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for 
and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
the  jurisdiction  of  any  agency  of  the  United  States. 


The  Research  and  Special  Programs  Administration  estimates  that  the  average  burden  for  this  report  form  Is  3.0  hours. 
You  may  submit  any  comments  condBming  ttie  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the 
burden  to:  Office  of  Pipeline  Safety.  tSPA.  DOT;  400  7th  St..  S.W.;  Washington.  DC  20590;  OR  Office  of  Management 
and  Budget.  Paperwort<  Reduction  PVojea  (2137-0579);  Washington,  DC  20503. 


B    COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Op«f«tioo'V«intenanc>E>T<«rge'<ey  R»»p  >n»e 


C.  ALCOHOL  TESTING  INFORMATION 


NU  i«BER  OF  SCREENING  TESTS  CONDUCTED 


EMPLOYEE  CATEGORY 


Opefation/Waintenance' 
Emergency  Response 


engag  >d 


Number  of  employees  who 
posrtion  (having  complied  with  the 
in  RSPA  regulations): 


COVERED  EMPLOYEES 


NUMBER  OF  RSPA 
COVERED  EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE 
THAN  ONE  DOT  OPERATING  ADMINISTRATION 


FAA 


FHWA 


FRA      I 

3: 


FTA 


USCO 


POST-ACCIDENT 


REASONABLE 
SUSPICION 


RETURN  TO  DUTY 


FOaOW-UP 


in  alcohol  misuse  who  were  returned  to  duty  in  a  covered 
r^ommendations  of  a  substance  at>use  professional  as  described 
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C.  ALCOHOL  TESTING  INFORMATION  fcont.^ 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


^^employe^s  who  refused  to  submit  to  an  alcohol  test  required 


ACTION  TAKEN 


No  k?nger  employed  with  company: 


Reassigned  to  non-covered  functions: 


furSon  '®^^'^''''^^'°"' '"  applicable,  and/or  returned  to  covered 


Other  (specify): 


_NUMBEROFREFySALS 


NUMBER 


d 


ALCOHOL  TRAINING/EDUCATION 


'^^'^'^^^^r^^^^i^s^^^'^s^t^-^ 


NUMBER 


IFR  Doc  94-2034  Filed  2-3-94;  1:00  pmj 


Tuesday 
February  15,  1994 


Part  VI 


Department  of 
Transportation 


Federal  Railroad  Administration 


49  CFR  Part  219 

Alcohol  Testing;  Amendments  to  Alcohol/ 
Drug  Regulations;  Final  Rule 
Jntemational  Application:  Alcohol/Drug 
Regulations;  Proposed  Rule 


S         S  8 


T 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  No.  RSOR-6:  Notice  No.  38] 

R)N  2130-AA81 

Alcohol  Testing;  Amendments  to 
Alcohol/Drug  Regulations 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  FRA  issues  a  final  rule  to 
conform  its  regulations  on  control  of 
alcohol  and  drug  use  in  railroad 
operations  to  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991  (Act).  Among  other 
changes.  FRA  now  requires  pre- 
employment  and  random  alcohol  testing 
of  safety-sensitive  employees,  and 
makes  the  reasonable  suspicion 
component  of  for  cause  testing 
mandatory  for  both  alcohol  and  drugs. 
FRA  also  amends  its  procedures  to    . 
incorporate  split  sample  testing  and  to 
incorporate  the  departmental  alcohol 
testing  procedures  published  elsewhere 
in  today's  Federal  Register. 
Ef  FECnVE  DATES:  This  final  rule  is 
effective  January  1. 1995.  except  that  the 
amendment  to  §  219.707  and  §  219.708 
are  effective  August  15.  1994. 
ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Docket 
No.  RSOR-6.  Office  of  the  Chief 
Counsel.  Federal  Railroad 
Administration.  400  7th  Street  SW.. 
room  8201.  Washington.  DC  20590. 
FOR  FURTHER  mFORMATION  CONTACT: 
Walter  C.  Rockey.  Executive  Assistant  to 
the  Associate  Administrator  for  Safety 
(RRS-3).  Office  of  Safety.  FRA. 
Washington.  DC  20590  (Telephone: 
(202)  366-0897)  or  Patricia  V.  Sun.  Trial 
Attorney  {RCC-30).  Office  of  Chief 
Counsel.  FRA.  Washington.  DC  20590 
(Telephone:  (202)  366-4002). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  15. 1992.  FRA 
published  a  notice  proposing  to  amend 
its  regulations  on  alcohol  and  drug 
misuse  (49  CFR  part  219)  in  response  to 
the  testing  requirements  mandated  by 
the  Omnibus  Transportation  Employee 
Testing  Act  of  1991  (57  FR  59588).  At 
hearings  in  Washington.  DC.  Chicago, 
and  San  Francisco.  FRA  heard 
testimony  from  over  20  parties, 
including  the  major  industry  trade 
associations  (the  American  Association 
of  Railroads  (AAR)  and  the  American 


Sh<  Ft  Line  Railroad  Association 
(AS  LRA))  and  labor  organizations  (the 
Bro  therhood  of  Locomotive  Engineers 
(BL  •.).  the  Brotherhood  of  Railroad 
Sig  lalmen  (BRS).  and  the  Railway  Labor 
Ex«  cutives"  Association  (RLEA)).  FRA 
alsi  I  received  oral  or  written  comment 
froi  a  the  American  Public  Transit 
As!  ociation  (APTA),  the  Transportation 
Tra  des  Department  (TTD)  of  the  AFL- 
CIC  ,  the  National  Transportation  Safety 
Boj  rd  (NTSB).  individual  frei^t  and 
cor  imuter  railroads,  service  providers. 
an(  state  and  local  governments,  among 
oth  ;rs.  FRA  has  reconsidered  some  of 
its  }roposals  in  light  of  the  comments 
rec  sived. 

F  irst,  the  effective  date  for  this  rule  is 
Jan  iary  1. 1995.  to  ensure  that  EBTs  that 
me  !t  part  40  specifications  will  be 
wi<  ely  available  and  to  allow  for 
im  (lementation  of  quality  control 
sys  ems.  This  will  also  allow  railroads 
tin  e  to  purchase  evidential  breath 
tes  ing  devices  (EBTs)  and  phase  in 
otli  ^r  part  40  requirements  such  as 
brejth  alcohol  technician  training.  To 
en!  ure  a  smooth  transition,  existiiig 
pn  visions  will  remain  in  effect  and 
vo  Lintary  compliance  before  the 
eff(  ctive  date  will  not  be  allowed. 
(H(  wever.  urine  split  sample  drug 
tes  ing  is  effective  beginning  on  August 
15,  1994.  See  part  40  and  §§219.707 
anl  219.708  of  this  fmal  rule. 

lecond.  FRA  permits  screening  tests 
to  ie  conducted  on  preliminary  breath 
teaing  devices  (PBTs)  found  on  the 
Conforming  Products  List  (CPL)  of  the 

ional  Highway  Traffic  Safety 
AAninistration  (NHTSA).  EBTs  that 
cui  rently  qualify  for  the  CPL  but  do  not 
me  St  the  specifications  listed  in  DOT'S 
am  ended  "Procedures  for 
Tr  nsportation  Workplace  Drug  and 
All  »ho!  Testing  Programs"  (49  CFR  Part 
40|(Part  40),  published  elsewhere  in 
today's  Federal  Register),  may  be  used 
as  *BTs.  As  discussed  in  part  40. 
NI  TSA  will  develop  model 
sp(  cifications  for  a  new  CPL  to  qualify 
oU  er  alcc^ol  testing  devices  (such  as 
sa  iva  tests  and  breath  tubes)  as  PBTs. 
Pr  cedures  for  these  additional  PBTs 
wi  1  be  addressed  in  future  rulemakings. 

'  'bird,  in  a  separate  notice  issued  by 
th(  Office  ofthe  Secretary  (OST).  the 
De  }artment  proposes  to  allow  blood 
te<  ting  for  screening  and  confimiation 
te!  ts  in  the  case  of  reasonable  suspicion 
or  ifter  qualifying  accidents  (for  modes 
ot  er  than  rail).  Combined,  the  use  of 
PE  Ts  and  blood  would  be  an  alternative 
te<  ting  methodology  that  could  be  used 
in  remote  locations  or  unusual 
cii  cumstances  when  EBTs  are 
in  cces.sibie.  Allowing  a  blood  test 
op  [ion  for  for  cause  testing  would 
su  )stantially  reduce  the  costs  of  alcohol 


testing,  since  railroads  would  not  have 
to  ensure  system-wide  availability  of 
breath  alcohol  technicians  (BATs)  and 
EBTs  for  unplanned  testing  events. 
Railroads  would  then  be  free  to  plan  the 
deployment  or  contracting  of  BATs  and 
EBTs  for  the  remaining  types  of  testing 
(pre-employment,  return  to  service, 
follow-up.  and  random)  which  are  all.  of 
course,  scheduled  by  the  railroads. 

Since  FRA  has  repealed  its  existing 
breath  and  blood  testing  procedures 
(§  219.104(e)  and  former  §  219.303),  for 
cause  testing  will  be  conducted 
exclusively  under  today's  amended  part 
40  procedures,  which  contain  new 
breath  testing  safeguards.  For  now.  FRA 
allows  only  breath  to  be  used  in  for 
cause  testing.  As  mentioned  above, 
however,  the  Department  is  proposing 
part  40  blood  testing  procedures  (see  the 
DOT  notice  titled  '^Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  Programs."  49  CFR  part 
40,  published  elsewhere  in  today's 
Federal  Register).  If  the  Department 
adopts  this  proposal,  and  allows  for 
cause  blood  alcohol  testing.  FRA  will 
allow  railroads  to  conduct  for  cause 
blood  alcohol  testing  under  part  40 
procedures. 

Also,  FRA  moves  the  authority  for 
optional  post-accident  breath  testing 
formerly  contained  in  §  219.303  from  for 
cause  testing  to  post-accident  testing. 
Although  urine  and  blood  samples  must 
still  be  collected  and  sent  to  FRA's  post- 
accident  laboratory  for  full  toxicological 
testing,  the  EBT  breath  testing  option 
allows  railroads  to  obtain  immediate 
test  results.  (Post-accident  breath  testing 
must  be  conducted  in  accordance  with 
part  40,  however,  since  FRA  will  not 
retain  §  219.303 's  procedures.)  This 
relocation  means,  in  effect,  that  the 
categorical  standards  used  in  subpart  C 
will  govern,  rather  than  the  reasonable 
cause  criteria  of  subpart  D. 

Additional  discussion  of  alcohol 
testing  methodology  can  be  found  below 
and  in  a  separate  departmental  Final 
Rule,  "Procedures  for  Transportation 
Workplace  Testing  Programs"  (49  CFR 
part  40).  also  published  elsewhere  in 
today's  Federal  Register. 

Finally,  for  random  alcohol  testing. 
FRA  will  introduce  performance-based 
testing  by  industry.  Performance-based 
testing  was  widely  supported  by 
commenters.  As  proposed,  FRA  will  use 
a  graduated  submission  and 
implementation  schedule  similar  to  the 
one  used  to  phase-in  random  drug 
testing.  Railroads  will  initially  be 
required  to  conduct  random  alcohol 
testing  at  a  25  percent  rate. 
Performance-based  testing,  as 
determined  by  the  Administrator,  will 
begin  a  year  after  industry-wide 
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ImpleMientation  of  nndom  alcohol 
testing  hatxKcumd.  (la  a  "f^r^t 
departmental  NPRM  In  today's  Federal 
Register,  FRA  also  proposes  to 
impleiueul  peifonnance-based  tesdng 
for  random  drag  testing.  See  "Random 
Diw  Testing  Program.T 

The  section-by-section  analysis 
discusses  these  and  other  amendments 
contained  in  the  Gnal  rule.  (Editoilal 
changes  and  several  proposed 
amendments  that  did  not  receive 
comment  are  adopted  without  further 
discussion.) 

hiterested  perties  should  also  review 
the  d«Mrtmental  preamble  (common 
preamble)  puMfshed  by  the  Offios  ofthe 
Secretary  of  TransportatSoo  elsewbera  hi 
today's  Federal  ftegisler,  tvhich  is 
incorporated  herein  by  refiMence.  (The 
Federal  Aviattoo  Adndnistntion  (FAA). 
Federal  Highway  Administratiaa 
(FHWA).  Federal  TtatuH 
Administntian  (FTA)  and  Resaaich  and 
Special  Projects  AdmitdstrBtfcm  (RSPA) 
are  also  publishing  aloobol  tasting  rules 
in  today's  Federd  Register.)  Although 
the  com  moo  preamble  discusses  iffw^t 
pertaining  to  all  of  the  modal  rules, 
some  of  its  discussion  is  not  directly 
applicable  to  FRA's  rula  The  basis  ibr 
any  differences  can  be  found  in  the 
section-by-section  analysis. 

For  convenience  and  ease  of 
reference,  the  entirs  rule  text  as 
amended  is  republished. 


Multi-modal 

For  railroads,  muhi-modal  coirer^e 
primarily  affects  those  employees 
(mainly  si^al  mefntainers)  who  both 
perform  covered  service  and  hold 
Commeroial  Driver's  Licenses  (€DLs). 
These  employees  are  sul^ect  to  FRA  and 
FHWA  regulations.  CDL  holders  who  do 
not  perform  covered  service  (such  es 
maintenance  of  way  and  shop 
employees)  are  subject  only  to  FHWA's 
regulations. 

The  ASLRA  and  rail  tabor  wanted  all 
railroad  employees  to  be  covered  by 
FRA  only.  The  AAR.  on  the  other  hand, 
recommended  that  FHWA  regulations 
determine  coverage  for  railroad 
commercial  vehide  drivers,  although 
testing  would  be  conducted  in 
accordance  with  FRA's  regulations. 
Estimating  that  approximately  1,000  rail 
drivers  per  maiof  railroad  are  subject  to 
dual  coversge.  the  AAR  expressed 
conoem  about  how  to  resolve 
diffiereiKes  between  FRA  and  FHWA 
r^ulations  and  pointed  out  that  diis  • 
group  of  employees  couid  he  subject  (o 
8  different  random  testing  rale  if 

perfomance-besed  rates  are  eel  by 
induatry. 

While  sympathstk:  to  these  industry 

concerns.  FRA  aad  DOT  believe  thai 


iBodalooveraga.  like  reportahility  (see 
Anottal  Sapoitlng  RequirBments; 
Amendments  to  Alcoaol/Drug 
Regulatioaa»  S8  FR  6623^  must  be 
detennined  by  wnployoo  hiocOon  to  be 
loeicall  V  cooaisteot.  As  guidance.  FRA's 
policy  for  CDL  holders  who  perfonn 
covered  service  (and  other  mployaet 
suWed  to  dual  coverage)  is  as  foliowe: 

For  pr»-ampfoynient  and  raodoa 
leAing.  aa  empl^ree  is  covered  by 
Mdiichever  operating  adoiinistiatioa 
(OA)  covers  OKMe  ti^  50%  of  the! 
employee's  function.  For  post-aoddent 
and  reasonable  suspicion  testii^ 
however,  coverage  is  detennined  by  the 
function  the  employee  %ves  performing 
at  the  time  of  the  aoddent  or  inddeoL 
Finally,  for  return  to  service  and  fcilow- 
up  testing,  the  employae  is  covered  by 
the  same  OA  to  which  the  initial 
positive  was  reported. 

For  exampfo,  a  sigoaloian  who  holds 
a  CDL  but  performs  less  than  50%  of  his 
time  driving  is  covered  by  FRA  for  jwe- 
employment  and  random  testing.  If^hat 
signelmen  vwre  to  heve  a  reportable 
accident  while  driving  a  commeicial 
motor  vehide,  however,  the  post- 
acddent  test  and  any  return  to  service 
tests  and  follow-up  tests  would  be 
governed  by  FHWA.  On  the  other  hand, 
if  in  another  instance  a  supervisor 
determined  that  the  same  sigitalman 
was  impaired  by  a  controlled  substance 
while  performli^  covered  service  under 
FRA's  r^ulations.  the  reasonable 
suspidon  test  result  and  any  post- 
positive return  to  service  and  foUow-up 
test  results  would  be  governed  by  FRA. 
Under  the  management  information 
system  (MIS),  test  results  should  be 
reported  to  whichever  OA  governed  the 
particular  type  of  tsst.  Fach  OA  will 
calculate  the  violation  rate  for  Its 
industry,  based  on  reported  random  test 
results.  It  is  possible,  therefore,  that  CDL 
holders  covered  by  FHWA  regulations 
could  be  tested  at  a  different  rate  from 
those  under  FRA  regulations. 

See  the  common  preamble  for  further 
discussion  of  this  issue. 

Sectioa  by  Seotioa  Analysis 

Subpart  A— General 

%tt^   Appllca0on. 

Paragraph  {b/(2} 

FRA  continues  to  exempt  small 
raifattads  from  sifbparts  D.  E.  Fsnd  G. 
Although  they  are  exempt  htan 
mandatory  rsesoaable  suspidon  testii^ 
small  railroads  must  enfmoe  the 
prohifaitioBS  oontainsd  in  $§  219.101 
and  2iai02  (praauaubly  through  the 
industry's  kmgBtaodiqg  Rule  G  and  thdr 
own  far  cause  tetOag  pn^rems). 

AddMoaaUy.  even  Ihot^  small 


miboack  are  anoiptad  from  the 
eoaployea  asdstaDoe  requiremaou  of 
sutyait  ^  they  flMri  provide 
information  ca  substaace  abuse  servioes 

to  their  covend  employees,  as  Mquliad 
by  S  219.23.  ^^ 

Paragraph  (hl(3f 

As  mentioned  abovs.  FRA  recently 
published  a  final  rule  implementing  the 
dn;^  testing  portion  of  die  management 
Information  system,  a  new  reportiag 
system  for  alcohol  and  drug  program 
information  tttat  repbces  the  data  that 
railroads  currently  submit  In  their 
annual  reports  under  §  217.13(d).  For 
reasons  discussed  in  the  drug  MIS  rule. 
FRA  exempts  raibt>ads  wtthfowerihaa 
400/)00  manhours  from  all  MIS 
reporting  requirements  (indudlns  the 
alcohol  promm  data  elements  added  In 
today's  nnal  rule). 

Fore^  Apptkatioa 

Foreign  railroeds  heve  been  subject  to 
portions  of  FRA^  regulstions  on  Oe 
control  of  alcohol  end  drag  use  (49  CFR 
pert  219)  since  February  10. 1960.  In  a 
Notice  ofTenninetion  of  Rulemakfaig 
ProoeedlngB  published  elsewheie  In 
today's  Federal  Register,  FRA 
withdraws  iU  advsnoe  notioe  of 
proposed  rulemaking  (ANPRM)  on 
appUoabon  of  the  Act's  new 
requireawnts  to  foreign  raihoeds 
operating  within  the  United  Stales  (S7 
FR  sseos).  In  lieu  of  e  s^Mmto 
rulemaking  on  dds  issue,  FRA  revises 
$  2193(c)  to  continue  nd  a»ake 
permanent  its  current  level  of 
appUcetion  of  afoohol  snd  dri^  leatic 
to  foreign  railroeds  operating  within  I 
United  States. 

As  applied,  FRA's  current  appioech 
affects  only  Canadian  employees,  since 
Mexican  employees  do  not  operate  in 
VS.  territory.  FRA  does  not  seek  extra- 
territorial application  of  its  regulations. 
A  covered  service  empfoyee  whose 
primary  place  of  service  or  point  of 
departure  ("home  tenninal")  far  rail 
transportation  services  is  located 
outside  the  U.S.  continues  to  be  sub^ ' 
to  limited  exceptions  in  coverage,  since 
the  primary  terms  and  conditions  of  his 
or  her  employment  were  estaUished 
under  foreign  law.  Thus,  the  employee 
is  su^Qd  to  FRA's  prohibitians  and 
return  to  service  conditions,  as  well  as 
post-accident  and  for  cause  testing  only 
when  operating  in  U^  territory. 
(Pursuant  to  the  Act.  the  enapleyee  is 
subject  to  mandatary  rsasoodde 
su^idon  afoobol  and  drw  testii^ 
while  on  US.  soil  sMhoi^  the 
acddent/inddeni  and  ralaa  viofotian 
components  of  FRA's  for  cause  testii^ 
program  remain  discrstiunaiy.) 
Employee  assistartce  polides  (subpart 
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E).  pre-empl(^ment  testing  (subpart  F) 
and  landom  testing  (subpart  G)  remain 
subject  to  the  law  of  the  country  where 
the  employee  is  based  (as  detennined  by 
the  employee's  home  tenninal  or 
reporting  point). 

A  U.S.-based  covered  service 
employee  of  a  foreign  raikroad  continues 
to  be  subject  to  aU  components  of  FRA's 
program,  as  amended.  For  both  U.S.- 
based  and  foreign  based  covered  service 
employees,  all  testing  pursuant  to  part 
219  must  be  conducted  under  the 
procedures  set  forth  in  part  219  and  part 
40,  as  amended  in  today's  Federal 
Rq^er. 

1219 J    DennitiOfM. 

FRA  revises  its  definition  of  alcohol 
to  conform  to  the  definition  published 
by  NHTSA  in  its  September  17, 1993 
notice  on  "Highway  Safiety  Programs: 
Model  Specifications  for  Devices  to 
Measure  Breath  Alcohol"  (58  FR  48705). 
which  proposed  to  revise  model 
specifications  for  EBTs.  As  discussed  in 
both  part  40  and  the  common  preamble, 
FRA  now  requires  employers  to  look  to 
NHTSA's  CPL  for  both  PBTs  and  EBTs. 

Commenters  were  split  on  FRA's 
propotal  to  expand  its  definition  of 
covered  employees  to  include  first  line 
supervisors  in  random  alcohol  and  drug 
testing  programs.  Most  industry 
commenters  foimd  this  proposal 
unjustified,  since  supervisors  as  a  group 
have  no  record  of  substance  abuse 
directly  afiiecting  railroad  safety  and  are 
already  subject  to  post-accident  and  for 
cause  testing  if  they  perform  covered 
service.  The  ASLRA  did  not  want 
supervisors  to  count  as  covered 
employees  for*  purposes  of  the  small 
railroad  exemption  (imder  FRA's 
proposal,  supervisors  would  not  have 
been  considered  Hours  of  Service  Act 
employees  towards  the  15  employee 
threshold).  On  the  other  hand,  the  Long 
Island  Railroad  wanted  testing 
expanded  to  include  every  supervisor  in 
the  chain  of  command,  and  Amtrak 
already  uses  its  own  authority  to  test  its 
first  two  levels  of  supervisors  (although 
Amtiak  was  concerned  about 
preemption  by  FRA).  Rail  labor  has 
always  supported  supervisory  testing. 
for  both  equity  and  safety  reasons. 

On  balance,  FRA  has  decided  to  drop 
this  pro;>osal  since  there  is  no  statutory 
mandate  to  include  supervisors  in 
testing.  Moreover,  it  would  often  be 
dinicult  to  determine  where  first-line 
supervisory  lines  should  be  drawn  since 
supervisors  frequently  perform  multiple 
functions.  Further,  other  modal 
administrations  have  not  included 
supervisory  personnel  in  the  covered 
class. 


FRA  amends  its  proposed  definition 
of  substance  abuse  professional  (SAP), 
to  include  addiction  counselors  who 
have  been  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Ck>unselors  C(»nmission.  This 
DOT-wide  amendment  is  discussed  in 
more  detail  in  the  common  preamble. 

HIA  also  substitutes  substance  abuse 
professional  for  EAP  counselor 
wherever  that  term  appeared  in  the  text 
of  the  Locomotive  Ei^neer  Certification 
regulation.  Commenters  did  not  offer 
any'  other  changes  to  conform  the 
language  of  49  CFR  part  240  to  the 
language  of  this  part. 

FRA  adds  a  detinition,  "violation 
rate,"  which  measures  the  rail 
industry's  overall  random  alcohol 
"positive"  rate.  Each  year,  the 
Administrator  will  examine  the 
violation  rate  to  determine  whether  the 
industry  testing  rate  should  be  adjusted, 
as  explained  in  §  219.608  on 
performance-based  testing. 

§  219.9    Responsibility  for  compliance. 

Paragraphs  (a)  and  (c) 

The  recently  enacted  Rail  Safety 
Enforcement  and  Review  Act  (RSREA), 
Public  Law  No.  102-365,  amended  the 
Federal  Railroad  Safety  Act  of  1970 
(FRSA)  (See  45  U.S.C  438(a))  to  clarify 
that  FRA's  safety  jurisdiction  extends  to 
all  entities  that  may  violate  the  railroad 
safety  laws.  FRA  amends  this  section  to 
make  clear  that  this  part,  like  all 
regulations  issued  under  authority  of 
the  FRSA,  applies  not  only  to  railroads 
but  also  to  any  other  entity  that  may 
violate  this  part,  including  independent 
contractors  who  provide  goods  and 
services  to  railroads  and  the  employees 
of  such  contractors. 

Metro-North  and  the  Metropolitan 
Transit  Authority  commented  that  this 
amendment  appeared  to  make  a  railroad 
responsible  for  administering  substance 
abuse  programs  for  its  independent 
contractor  employees.  That  is  not  FRA's 
intent.  FRA  is  concerned  at  this  time 
only  with  ensuring  that  all  persons  who 
perform  covered  service  for  a  railroad 
are  subject  to  the  same  testing, 
regardless  of  whether  the  person  has  a 
direct  employment  relationship  with  the 
railroad.  For  FRA  purposes,  a  railroad  is 
in  compliance  if  it  contracts  with  its 
contractors  who  perform  covered 
service  to  assure  their  qompliance  with 
part  219.  The  railroad  may  then,  for 
example,  attach  copies  of  these 
contracts  as  part  of  its  random  alcohol 
testing  plan  submission.  In  practice. 
FRA  anticipates  that  many  contractors 
will  develop  a  single  substance  abuse 
program  for  their  employees,  which  can 
be  recognized  by  all  the  railroads  that 


the  contractor  serves.  FRA  has  added 
regulatory  text  to  clarify  what  is 
intended  here. 

FRA  will  publish  a  separate  notice  to 
make  conforming  revisions  to  th6 
penalty  schedule  set  out  in  Appendix  A 
to  part  219.) 


§219.11 
tastSb 


Qwwral  condltloM  for  chemical 


Paragraph  (g) 

As  proposed,  FRA  continues  to 
require  supervison  to  receive  a 
minimum  of  three  hours  of  ccHnbined 
training  on  alcohol  and  drugs.  FRA 
received  little  comment  on  this  issue. 
While  two  commenteraJelt  that  60 
minutes  should  be  sufficient, 
particularly  if  offered  as  an  annual 
refresher  course,  a  commuter  railroad 
that  already  provides  8  hours  of 
supervisfHy  training  felt  that  3  hours 
was  a  bare  minimum. 

FRA  beheves  that  a  minimum  of  3 
hours  is  sufficient,  but  now  requires 
training  on  post-accident  testing  criteria 
and  collection  procedures.  Railroads 
may  integrate  these  required  topics  into 
their  current  training  programs,  which 
must  be  made  available  for  insp>ection 
upon  request. 

§219.13   Preemptive  effect 

Section  219.13,  which  states  the 
preemptive  efiect  of  safety  regulations 
issued  under  the  FRSA  (See  45  U.S.C. 
434),  remains  unchanged.  The  Act 
expressly  did  not  provide  a  new 
preemption  standard;  instead,  it 
amended  the  FRSA  to  require  the 
Secretary  to  issue  rules,  regulations, 
standards,  and  orders  relating  to  alcohol 
and  drug  use  in  railroad  operations. 

§  219.15   Alcohol  concentrations  in  blood 
and  l>reath. 

This  section  is  deleted  since  a  revised 
alcohol  concentration  definition  is 
included  in  §  219.5. 

§219.21    information  collection. 

As  mentioned  above,  FRA  has 
replaced  §  217.l3(d)'s  reporting 
requirements  with  a  management 
information  system  to  collect 
information  on  railroad  drug  misuse 
programs.  (MIS  comments  vtere 
addressed  in  that  rule:)  After  railroads 
have  implemented  alcohol  testing,  FRA 
will  require  reporting  of  alcohol  misuse 
programs  data  as  well.  In  §  219.801, 
FRA  adds  data  elements  on  alcohol 
testing  to  complete  the  MIS'  information 
collection  on  railroad  substance  abuse 
programs.  FRA  will  use  this  data  to 
monitor  compliance  and  enforcement. 
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§219123 
ParagfojAff) 

FRA  racaived  no  comments  on  *h»t 
paxapafA.  In  addittan  (o  tfaa  proposed 
requinmaots.  FRA  requires  raibtiads  to 
publish  infanaatiaa  toaach  ooveaed 
employee  on  tha  signs.  syAptoma  and 
effects  of  akohol  ousuaa.  as  wvU  m 
availabie  aaathods  of  iotarvantiaa  once 
an  alcohol  prabiem  ia  suqiactad.  FRA 
hopes  that  pohlishii^  such  inisnnation 
will  fadiitats  self- and  peer-rafeirak. 
particularly  when  su|»lamffii«ed  by  the 
list  of  EAP  resouroes  that  must  be  Bkada 
available  to  covered  empioyees  under 
paragraph  (d)  of  this  Mctioa.  RailxYiads 
mustiheiafiaro  provide  tha  required 
infcumatSoQ  to  all  of  their  covaied 
employees  (not  just  those  who  have 
been  identified  as  having  a  substance- 
abuse  problem). 

Raihioada  may  of  course  provide 
additional  iniorraatian  beyond  these 
requirements. 


As  discusjed  above,  existing 
provisions  wiD  remain  in  effect  to  allow 
for  a  sraoofAi  transition.  lh»  effective 
date  for  the  amendments  to  this  subpart 
is  January  1.  1995. 

§219.101    Alcohol  and  drug  uaa  prOhlliited. 
Pam^fttpk  (aM3/,  Pte-Datf  Abstinence 

FRA  proposed  to  prohibit  a  safety- 
sensttive  employee  from  osing  aicohoi 
either  for  four  boon  before  reporting  to 
perform  covered  service,  or  for  the 
period  of  time  running  from  when  the 
employee  receives  a  "call,"  or  notice  to 
report  for  covered  service,  to  when  the 
employee  actually  reports  for  covered 
service,  whichever  is  the  lesser  of  the 
two  periods.  FRA  also  propoaed  to 
prohibit  a  railroad,  through  an 
employer's  duty  to  prevent  violations  of 
§  219.101  end  §  219.102.  from  allowing 
an  employee  to  report  fbr  covered 
service,  or  go  or  remain  on  dtrty  in 
covered  sanricai..if  the  lailraad  has 
actual  knowiadga  that  ttvs  amployve  is 
in  violation  of  S  219.101(a)(3l. 

Industry  conunenterB  were  coocBmed 
that  specifying  a  pre-duty  abstiiMnas 
period  would  erode  RuleCs  prohibition 
3n  working  with  any  alcohol  in  aa^% 
system,  by  unplyiag  that  smployeas 
may  report  to  anark  wkh  alcohol  in  tlMir 
system  so  kmg  as  ooasomptioa  oocwred 
before  the  requifad  abstinence  period. 
The  Chicago  and  North  Western  <CNW) 
coounenled  thai  prs-duty  abstinence 
would  ba  difficult  to  snfeioa.  and 
should  more  proparly  be  identified  as 
the  employee's  rssponaihility. 

Several  oonunanlan  Ml  tlial  FHA's 
proposed  perfod  was  too  short.  APTA. 
the  Metropolitan  Tkansportatioa 


Atidrarity  end  SEPTA  suggested 
mandating  eight  ^ws  of  pre-duty 
abstinence.  The  WTSB  prrferred  a  loiwer 
pefiod,  bat  would  also  support  an  ei^ 
houre  of  pre-duty  abstinenca  If 
unifora^  appHad. 

Naw  )eney  Transit  (NJT).  however. 
while  laconnnendins  Aat  preshity 
difnkfaig  should  be  ebsohilely 
pndiibitod,  felt  that  the  proposed 
abstinence  period  would  be  usefril  both 
as  an  anforcaraent  and  a  publk  relations 
tool  NfT  also  fslt  diat  die  empfoyaa 
should  ha««  tha  option  to  take  a  pia- 
duty  test  if  aldtor  the  employee  or  the 
employer  sumacts  that  Ae  employee 
may  be  to  vioIaOon. 

niA  had  aakad  far  coraraent  on 
whether  diia  prs-duty  prohibition  is 
woikabte  fbr  "short-oalr  empioyees, 

such  as  those  who  opersia  trains  in  pool 
aaw  aarvica  and  offaictra  boards  and 
signal  mafntainars  who  are  aubject  to 
call  without  notioa  round  the  clock  to 
handle  **troulda  cans."  hi  response  to 
this  <ptery,  tha  BLE  and  BRS 
reconnaendad  that  FRA  mandate  by- 
pass pravMons  (raafk-oRs),  perticufarly 
far  simal  employees  sobfeot  to  short 
call  llie  RLEA  agreed  that  empkjyees 
should  be  aOowed  to  mark  off  and  stay 


off-duty  whan  impahed.  and  suggested 
that  any  pctantiarfec  abuse  oouM  be 
curtiedby  sattfaaa  limits;  for  example, 
requiring  an  EAP  refenal  for  any 
employee  who  maria  off  three  or  TOore 
times  in  •  jxsar.  The  TTD  commented 
that  pre-dutv  abstinence  would  be 
impracticable  for  those  employees  who 
are  always  subject  to  call,  and  that  FRA 
should  allow  employees  to  mark  off  fbr 
any  type  ofimpairnwut. 

As  (fiscussed  in  the  NPRM.  FRA 
encourages  reihoads  to  adopt  maHc  off 
procedures  in  the  concept  erf  vohmtary 
programs  auch  as  Operation  Red  Bkx±. 
However,  because  the  successful 
implementation  of  such  programs 
requires  faittiful  adherence  to  mutual 
undertakings,  FRA  believes  that 
Implentent^ion  of  such  programs  ' 
should  be  a  bargaining  issue  rather  than 
a  federal  raandale.  Implementation  of 
mark-off  procedures  therefore  remains 
voluntary,  hi  contrast,  the  eight  hour 
pre-dutyabstinence  period  suggested  by 
the  NTbB  and  some  carriers  would  in 
effort  Impose  total  prohibition  on  short- 
call  employeas.  Alter  considering  the 
comments,  FRA  betieves  that  its 
proposal  is  tha  most  woricabte 
compromise  and  thus  the  approach 
most  likely  to  etid!  voluntary 
comptiance. 

f^anignphiajf-tt 

Rail  management  oommenters 
uni forraly  suppoMed  a  .02  standard  fthe 
equivalent  of  aerololarance,  because  of 


the  tedmolo^cal  limitations  of  EBTsL 
because  of  cancems  that  tha  proposed 
system  nvould  preempt  Ru^  C's 
longstanding  prohlb^oas  agah^ 
alcohol  use.  Railroads  opposed  a  .04 
standard  for  &e  same  reason. 

Because  of  tha  technological 
ttmitatlons  of  EBTs.  rail  laaor 
considered  a  .04  standard  to  be  the  most 
defensible,  and  sv^gested  that  any 
alcohol  level  baknv  be  considered  a 
n^Btiva.  The  RLEA  saw  no  conflict 
between  a  .04  standard  and  Rule  C. 
since  railroads  would  remain  free  to 
maintain  a  xero  tolerance  standard 
under  their  own  authority. 

The  NTSB  supported  a  .00  standard, 
which  would  not  permit  an  employee 
with  any  positive  BAC  to  perform 
"safaty  seusitive  fanrtiuus,'*  citing 
evidence  in  aviation  and  highway 
research  of  a  hangovei  effect  on 
perfarmawje  many  hours  aftor  a 
perwin's  Bll^C  had  returned  to  aero. 

Aikar  considering  dM  comments,  FRA 
beliavtts  thai  none  of  these 
recommended  standards  is  appropriato. 
A  true  Jm  standard  could  not  be 
enforced,  as  a  psKtical  nutter.  A  J02 
standard  would  probably  cause  SAPs  to 
waste  time  and  effort  on  employees  who 
do  not  in  fad  have  alcohol  or  substance 
abuse  proMeim,  while  a  .04  standard 
would  actualK  invite  some  employees 
to  risk  using  alcohol  in  Ae  hope  that 
their  BAC  would  be  below  .04  by  the 
time  that  they  could  be  tested  (e.g., 
employees  at  remote  work  sitesl.  This 
approach  would  also  deprive  railroads 
of  information  that  couid  ba  used  to 
enforce  Rule  G  and  other,  more  striogeot 
company  policies. 

FRA  therefore  believes  that  the 
proposed  •1jihircated~  or  "two-tier- 
system  is  necessary  to  avoid  having  the 

full  ixxMequencas  of  a  violation  apply  to 
those  situations  where  an  employee's 
test  resuh  indicates  an  alcohol 
conoentration  between  .02  percent  and 
.039  perosnl.  The  employee  will  not 
have  to  be  evahieted  by  a  SAP.  or 
administered  a  return  to  duty  test. 
However,,  since  use  of  alcohol  indicates 
that  the  employee  may  present  a  safaty 
risk,  the  employee  will  not  be  allowea 
to  perform  covered  service  for  a 
minimum  of  eight  hours  after 
adminfttzation  of  the  test. 

With  the  sola  exception  of  pre- 
employment  tests  far  final  applicants  for 
employment  (discussed  below)^  FRA 
does  not  adopt  the  proposed  retest 
option.  Railroads  were  imsure  as  to 
what  to  do  with  aa  empioj^ee  %vhile 
waiting  for  his  or  her  BAC  to  drop  to 
below  .02..  since  Rule  G  prohibits  a 
covered  employee  who  has  aa^  alcohol 
in  his  or  her  system  from  being  on 
company  property.  Since  this  option  is 
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incompatible  with  traditional  railroad 
policy.  FRA  believes  that  employees 
vfbo  are  identified  to  have  low  levels  of 
alcohol  can  more  appropriately  be 
handled  through  (^ration  Redblock 
and  other  existing  programs  specifically 
developed  to  fit  industry  nee^s. 

Like  the  very  similar  rule  currently  in 
effect,  the  bifurcated  system  does  not 
preempt  a  railroad's  independent 
authority  to  test  and  discipline  under 
Rule  G.  As  stated  in  §  219.1,  raihoads 
retain  the  latitude  to  adopt  more 
string|Bnt  standards  under  their  own 
authority.  For  instance,  railroads  retain 
their  authority  to  discipline  an 
emplo}ree  under  company  policy  for  a 
.02-.030  test  result  conducted  under 
FRA  authority  or  to  discipline  an 
employee  found  to  have  violated  Rule  G 
based  solely  on  supervisory 
observations.  The  latter  option  should 
prove  useful  for  very  small  nulroads 
[viho  will  not  be  required  to  conduct 
mandatory  reasonable  suspicion  testing) 
when  faced  ivith  an  obviously  dnmk 
employee  reporting  for  duty, 
particularly  if  an  evidential  breath 
testing  device  (EBT)  is  not  readily 
avail^le. 

f  219.104   ReapoMlve  aeHon. 

Existing  provisions  will  remain  in 
efiiect  to  allow  for  a  smooth  transition. 
As  discussed  above,  however,  the 
efliBctive  date  for  implementation  of 
post-positive  ret\un  to  service  and 
follow-up  alcohol  testing  is  January  1, 
1995. 

Paragraph  (d).  Return  to  Covered 
Service 

FRA  proposed  to  require  a  return  to 
service  test  for  the  substance  of  the 
original  positive  only.  Because  of 
concerns  about  polydrug  and  alcohcd 
abuse,  discussed  in  greater  detail  in  the 
section  below,  FRA  also  authorizes  a 
railroad  to  require  an  employee  to  be 
tested  fin  both  alcdiol  and  drugs,  if 
such  return  to  service  testing  has  been 
recommended  by  the  SAP  for  that 
employee. 

Paragraph  (e).  Follow-up  Testing 

Earlier.  FRA  discussed  the  deletion  of 
its  cxurent  blood  testing  procedures.  As 
proposed,  FRA  deletes  the  breath  and 
blood  testing  procedures  formerly 
contained  in  this  paragraph.  Testing 
will  instead  be  conducted  under  part 
40'8  more  rigorous  evidential  breath 
testing  procedures,  which  should 
provide  emplojrees  ample  reassurance 
that  breath  testiiig  will  be  fair  and 
technically  sound. 

FRA  had  proposed  that  an  employee's 
first  year  of  follow-up  testing  after  a 
post-positive  return  to  covered  service 


:  aclude  a  minimum  of  six  unannounced 
I  ssts  that  would  track  the  basis  for  the 
( mployee's  removal;  that  is,  an 
<  mployee  who  was  removed  for  misuse 
)  f  controlled  substances  or  for  refusing 
( 3  provide  body  fluid  samples  under  a 
I  landatory  provision  of  this  part  would 
\  e  follow-up  tested  only  for  drugs, 
'  fhile  an  employee  who  was  removed 
:  >r  misuse  of  alcohol  or  for  refusing  to 
provide  breath  imder  a  mandatory 
provision  of  this  part  would  be  follow- 
up  tested  only  for  alcohol  After  this 
1  irst  year,  additional  follow-up  testing 
1  rould  be  discretionary  upon 
I  jcommendation  of  the  SAP,  who  is 
s  uthorized  to  recommend  follow-up 
t  »sting  for  up  to  48  months. 

FRA  asked  for  comment  on  the  issues 
c  f  recidivism  and  polydrug  abuse.  In  its 
c  Dmpliance  reviews^  FRA  uncovered 
i  istances  of  railroads  failing  to  conduct 
follow-up  tests  on  employees  who  had 
returned  to  covered  service  following 
I  ositive  drug  tests.  In  several  cases. 
I  >utine  random  testing  had  detected 
(  rug  use  by  post-posiUve  employees. 
I  loreover,  FRA's  study  of  clinical 
1  terature  shows  some  incidence  (1&-50 
I  ercent)  of  individuals  abusing  bdlh 
a  cohol  and  one  or  more  iUicit  or 
c  mtrolled  substances.  There  is  more 
e  /idence  for  individuals  who  cease  drug 
I  isuse  crossing  over  from  drugs  to 
{  cohol;  the  cross-over  from  alcohol  to 
( rugs  (and  particularly  those  drugs 
c  mtained  in  the  DHHS  test  panel)  is  not 
a  i  well  documented.' 

Comment  was  divided.  The  AAR  and 
t  le  ASLRA.  among  others,  felt  that 
f  )llow-up  testing  should  be  left 
c  impletely  to  the  discretion  of  the  SAP. 
F  ail  labor  agreed.  SEPTA  and  APTA 
h  owever,  wanted  mandatory  testing  for 
6  )  months,  with  APTA  recommending  a 
E  inimum  of  12  tests  the  first  year  and 
e  tests  each  year  thereafter.  APTA  and 
a  1  rail  commentere  wanted  the 
a  ithority  to  follow-up  test  for  both 
a  cohol  and  drugs,  r^ardless  of  the 
SI  ibstance  of  the  positive.  SEPTA  offered 
d  ita  from  its  program,  which  includes 
3 }  months  of  follow-up  testing.  Other 
t  an  reasonable  suspidon  testing, 
S  3TA'8  highest  positive  rate  (10.17 
p  )rcent  in  the  last  fiscal  year)  was  for 
p  }8t-po8itive  ret\im  to  service  tests. 

To  address  concerns  about  employee 
n  lapse,  FRA  retains  its  proposed  testing 
n  inimums  while  allowing  tor  greater 
c  OSS-substance  testing.  Broader 
n  onitoring  may  help  detect  instances 
V  here  an  employee  switdies  to 
a  temative  drugs  after  being  deprived  of 
h  s  or  her  primary  drug  of  abuse.  FRA 
tl  erefore  requires  a  retiun  to  service  test 
ai  kd  six  follow-up  tests  in  the  first  12 
n  onths  fat  the  substance  (or  class)  of 
t]  e  original  positive.  In  addition,  a 


railroad  may  choose  to  test  for  both 
alcohol  and  drugs  at  the  return  to 
service  test,  and  at  follow-up  tests  for  a 
total  of  up  to  60  months,  if  such  testing 
is  recommended  by  the  SAP.  The  SAP 
may  make  such  additional  testing  part 
of  a  conditional  recommendation  for  the 
employee's  return  to  service. 

"niis  approach  allows  for  flexible  case 
management,  recognizing  that  an 
employee  who  misuses  either  alcohol  or 
a  controlled  substance  could  have  a 
more  general  propensity  to  abuse 
psychoactive  drugs  (i.e..  active  polydrug 
abuse  or  incipient  cross-addiction).  Its 
intent  is  to  eliminate  any  question  as  to 
the  employer's  right  and  obligation  to 
provide  for  aftercare  monitoring  of 
employees  who  have  violated  alcohol  or 
drug  rules. 

Paragraph  (f) 

(As  discussed'above,  the  .02-.039  rule 
text  is  now  in  §  219.101(a)(4).)  This 
paragraph  seeks  to  ensure  that  the  SAP 
places  the  interest  of  safety  above  other 
considerations,  when  recommending 
treatment  or  advising  the  railroad  about 
whether  to  retxim  an  employee  to 
covered  service. 

Subpart  C— Poat-AccMent  Toidcological 
Testing 

The  common  preamble  discussion  of 
post-accident  testing  does  not  apply  to 
FRA's  program,  wduch  unlike  those  of 
other  modes,  requires  full  toxicological 
testing  following  designated  accidents 
and  incidents. 

As  discussed  above,  existing 
provisions  will  remain  in  effect  to  allow 
for  a  smooth  transitioiL  The  effective 
dat^or  the  amendments  to  this  subpart 
is  January  1. 1995. 

§210.201  Events  for  wtilchtMting  Is 
raquirsd. 

Paragraphs  (a)(l)(ui)  and  (a)(2)(ii). 
Damage  thresholds  for  Major  Train 
Accidents  and  Impact  Accidents 

FRA  received  litUe  comment  on  its 
proposal  to  raise  the  amount  of  railroad 
property  damage  reouired  for  major 
train  accidents  and  tor  impact  accidents, 
which  was  prompted  by  recent  low 
positive  rates.  Accordingly,  FRA 
redefines  §219.201(a)(l)(iii)  (major  train 
accidents)  to  require  testing  for 
accidents  that  cause  Si  .000,000  or  more 
in  damage.  FRA  also  redefines 
§  219.201(a)(2)(ii)  (impact  accidents)  to 
require  testing  for  nen-injury  accidents 
that  caxise  $150,000  or  more  in  damage. 
The  NTSB  uses  this  reporting  threshold 
(although  the  NTSB,  unlike  FRA. 
includes  damage  to  lading). 

FRA  expects  that  much  of  this  data 
will  be  replaced  through  railroad  fw 
cause  testing.  (Commenten  were  silent 
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as  to  whether  Subpart  D  testing  should 
be  required  for  events  between  the 
existing  $50,000  threshold  and  the 
proposed  $150,000  threshold  where 
there  is  a  reasonable  belief  that  the 
particular  employee  contributed  to  the 
accident.) 

Paragraph  (b)  [Exceptions] 

All  commenters  supported  FRA's 
proposal  to  exclude  from  post-accident 
testing  accidents  that  otherwise  qualify 
but  are  clearly  attributable  to  vandalism. 
(The  NTSB  did  not  comment.)  FRA 
therefore  adopts  this  proposal. 
Consistent  with  the  other  exceptions, 
the  vandalism  exception  holds  railroad 
supervisors  to  §  219.201(c)'s  reasonable 
inquiry/good  faith  judgment  standard 
when  making  determinations. 

$  21 9.203    Responsibilities  of  railroads  and 
employess. 

Paragraph  (a).  Employees  Tested 

As  discussed  above,  once  a  railroad 
has  made  a  good  faith  determination 
that  a  qualifying  event  has  occurred,  the 
railroad  may  conduct  breath  alcohol 
testing  if  an  EBT  is  available  and  breatii 
testing  does  not  interfere  with  or  delay 
collection  of  samples  for  mandatory 
blood  and  urine  testing.  While  railroads 
must  still  collect  blood  and  urine 
samples  for  full  toxicological  testing, 
this  option  allows  quick  enforcement 
action  since  there  is  no  need  to  wait  for 
laboratory  analysis. 

Although  FRA  has  moved  the 
authority  for  optional  breath  testing 
from  for  cause  testing  to  post-accident 
testing,  the  procedures  specified  in 
§  219.303  have  not  been  retained. 
Instead,  railroads  who  choose  to 
exercise  this  option  must  conduct 
breath  testing  in  accordance  with  the 
new  Part  40  procedures  published 
today. 

FRA  will  revise  Forms  6180.73  and 
6180.74  to  allow  for  railroad  reporting 
of  EBT  test  results.  Form  6180.73  will 
add  a  check  off  box  on  the  railroad 
representative's  copy  asking  whether 
one  or  more  employees  were  breath 
tested.  Form  6180.74  will  add  a  similar 
check  off  box  for  each  tested  employee. 
If  breath  alcohol  tests  are  conducted,  the 
railroad  may  either  attach  a  copy  of  each 
Part  40  breath  alcohol  testing  form  (the 
railroad  will  have  to  make  an  additional 
copy  for  FRA  purposes,  since  the  Part 
40  form  allows  only  for  BAT.  employee, 
and  employer  copies)  to  the  FRA  forms 
to  be  shipped  with  the  toxicology  kit.  or 
send  a  copy  of  each  Part  40  form 
directly  to  FRA  within  10  days  of  the 
tests.  (Appendix  C  will  contain  revised 
instructions.) 


FRA  Bxpects  the  results  from  breath 
and  blood  alcohol  testing  to  almost 
always  vary,  since  an  EBT  test  will 
usually  be  conducted  hours  before  the 
raihoad.is  able  to  collect  blood  and 
mine  samples,  allowing  the  employee's 
BAC  to  change  in  the  interim.  The 
breath  test  rroult  will  always  stand  on 
its  own,  however,  since  by  definition  an 
EBT  test  always  meets  evidential 
standards. 

FRA  will  use  the  results  from  all  three 
types  of  testing  (breath,  blood,  and 
urine)  for  post-accident  toxicological 
analysis,  since  the  purpose  of 
mandatory  toxicological  testing  remains 
unchanged.  Blood  and  urine  samples 
will  continue  to  be  collected  as 
independent  aids  to  accident 
investigation,  not  as  backups  for  EBT 
test  results. 

S  219.205   Svnpls  collection  and  handling. 

FRA  will  publish  an  amended 
Appendix  C  to  part  219  to  modify  post- 
accident  procedures,  toxicology  kits, 
forms,  and  instructions  to  accommodate 
optional  breath  alcohol  testing  and 
mandatory  urine  split  sample 
procedures.  (FRA  aheady  splits  blood 
samples  into  two  sealed  10  milliliter 
tubes.)  FRA  will  announce  when  the 
new  kits  and  forms  become  available. 

Upon  employee  reouest,  FRA's  post- 
acddent  toxicological  laboratory  will 
ship  the  employee's  sealed  split  samples 
to  another  DHHS-certified  laboratory  for 
testing. 

$219,209    Reports  of  tests  and  refusals. 
Paragraph  (bj 

With  the  addition  of  the  breath  test 
option  described  above,  a  railroad  must 
report  to  FRA  any  refusals  to  provide 
breath  for  testing. 


Paragraph  (c) 

hi  an  earlier  Safety  Recommendation, 
the  NTSB  recommended  that  FRA 
require  raifroads  to  submit  notification, 
including  reasons  for  the  delay, 
whenever  a  post-accident  test  could  not 
be  conducted  within  four  hours  of  the 
qualifying  accident  or  incident.  The 
NTSB's  current  recommendation 
reduces  this  testing  window  from  four 
houre  to  two.  Such  a  reouirement  would 
in  effect  compel  railrbads  to  submit  a 
report  for  each  qualifying  event,  sipce 
the  average  FRA  post-accident 
collection  time  is  5.5  hours. 

FRA  requires  reporting  but  will 
minimize  the  burden  by  adopting  the 
NTSB's  original  four  hour 
recommendation,  which  is  a  more 
workable  window  for  post-accident 
testing.  In  addition,  while  reports  must 
be  prepared  and  maintained  for 


inspection  upon  request,  they  do  not 
have  to  be  submitted  to  FRA. 

{219.211    Analysis  and  fonolw-up. 

Paragraph  (a) 

As  part  of  its  amended  Appendix  C, 
FRA  will  publish  a  summary  of  its  post- 
accident  testing  protocols,  which  have 
been  submitted  to  the  DHHS. 

$219,213   Unlawful  refusals; 
consequences. 

A  refusal  to  provide  breath  for 
optional  testing  will  have  the  same 
consequences  as  a  refusal  to  provide 
bodily  fluid  samples  for  mandatory 
testing;  the  employee  shall  be 
disqualiRed  from  covered  service  for 
nine  months. 

Subpart  0— Tasting  for  Csusa 

As  proposed.  FRA  amends  the 
heading  of  this  subpart  to  differentiate 
now-mandatory  reasonable  suspicion 
from  accident/incident  and  rule 
violation  testing,  which  remain 
discretionary.  This  new  heading  also 
conforms  to  the  classifications  used  in 
FRA's  drug  MIS. 

As  discussed  above,  existing 
provisions  will  remain  in  effect  to  allow 
for  a  smooth  transition.  The  effective 
date  for  the  amendments  to  this  subpart 
is  January  1, 1995. 

$219,300    Mandatory  rassonabla  suspicion 
tasting.  ^ 

Noting  that  an  alcohol  test  is  not 
needed  to  confirm  possession  of  alcohol 
or  controlled  substances,  the  AAR 
considered  the  proposed  language  in 
this  paragraph  overbroad  since  it  would 
require  alcohol  testing  whenever  a 
supervisor  suspected  any  violation  of 
§  219.101(a).  FRA  agrees,  and  has 
amended  this  paragraph  to  require 
testing  only  when  use  of  alcohol  is 
suspected.  (The  Act  specifies  that 
reasonable  suspicion  testing  must  be 
conducted  for  use  of  alcohol  or 
controlled  substances.)  Therefore,  a 
suspicion  of  possession  alone  does  not 
require  a  reasonable  suspicion  test. 

FRA  will  not  add  long-time  decline  in 
job  performance  as  a  factor  for  the 
employer  to  consider  when  determining 
whether  to  conduct  a  reasonable 
suspioon  test  on  an  employee.  Only  one 
commuter  line  supported  this  proposal. 
The  AAR  thought  this  additional  factor 
unnecessary,  since  a  supervisor  could 
only  consider  long-term  performance  in 
conjunction  with  specific 
contemporaneous  observations 
indicative  of  substance  abuse,  and  such 
observations  would  provide  an 
independent  basis  for  a  now  mandatory 
reasonable  suspicion  test.  Rail  labor 
agreed,  commenting  that  employers 
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have  authority  to  conduct  reasonable 
suspicion  testing  vrithout  this  factor, 
and  that  long-tenn  decline  in  job 
performance  «rauld  more  properly  be 
handled  by  EAPs,  since  it  is  often 
caused  by  persooal  problems  other  than 
substance  abuse.  The  NTSB  did  not 
comment  on  this  issiie. 

(For  purposes  of  intermodal 
consistency,  and  to  avoid  any 
misimpression  that  a  reasonable 
suspicion  drug  test  could  be  required 
solely  based  on  perceived  long-term 
decline  in  perfonnance  without  a 
contemporaneous  manifestation  clearly 
tied  to  drug  use,  FRA  has  deleted  the 
following  phrasK  "ts)udi  observations 
may  incluae  indications  of  the  chronic 
and  wididrawal  effects  of  drugs." 
Deletion  of  this  phrase  is  aot  intended 
to  limit  a  supervisor  from  taking  into 
consideratioa  any.contemporaneous 
indication  of  drug  use.  But  FRA 
cautions  diat  chrraiic  and  withdrawal 
effects  alon»wiIl  aeldam  yield 
unambiguous  contemporary  indications 
in  the  case  of  either  alcohol  or  drugs. 
Where  unambiguous  withdrawal  effects 
are  encounteted.  prompt  medical 
attention  will  nonnally  take  precedence 
over  occupational  alo^l  (v  drug 
testing,  miare  a  long-term  decline  in 
performance  occurs,  referral  under 
subpart  E  of  this  rule  ("Identincation  of 
Troidded  Employees")  is  the  indicated 
course  of  action. 

Paragraph  (b) 

FRA  had  proposed  a  "logic  tree"  for 
situations  wbfare  •  supervisor 
reasonably  suspects  an  employee  of 
substance  abuse,  but  is  unable  to 
deteimine  iwbethei  the  medium  of  abuse 
is  alcohol  or  oootroUed  sub6tance(s). 
FRA  continues  to  raoonunend,  but  will 
not  require,  tba  bUowing  process:  a 
supervisor  should  conduct  an  alcohol 
test  first  wbenover  an  employee's 
symptoms  could  be  consistent  with 
either  alcohol  or  oontroUad  substance 
use.  If  the  bcMth  tost  result  is  below  .02. 
the  supervisor  should  conduct  a  urine 
drug  test  to  coBAimia  the  search  for  an 
explanation.  If  the  breath  test  result  is 
.02  percent  or  more,  drug  urinalysis  is 
optional. 

Because  of  polydrug  abuse.  Metre  and 
SEPTA  considered  this  logic  tree 
unnecessary,  suggesting  that  employers 
should  be  idlowed  to  conduct  both  a 
breath  alcohol  test  and  a  urine  drug  test 
whenever  reasonable  suspicion  exists  to 
test  for  alcohol.  Although  FRA  agrees 
that  employers  need  some  latitude  to 
inquire  into  suspected  polydrug  abuse. 
FRA  recommends  that  supervisors 
decide  step  by  step  whether  additional 
testing  is  needed,  instead  of 


automatically  proceeding  to  test  for  both 

Jlcohol  and  controlled  substances. 
arogmph  (c)(1) 

Reaction  was  cleanly  split  on  FRA's 
I  roposal  to  prohibit  a  supervisor  who 
I  lakes  a  reasonable  suspicion 
(  etermination  from  also  conducting  the 
I  reath  test  for  that  employee.  Railroads 
I  niformly  opposed  this  prohibition  as 
Both  impractical  and  unnecessary. 
( larriers  who  conduct  for  cause  testing 
]  rograms  under  their  own  authority  had 
( xpehenced  no  problems  with 
!  upervisory  abuse  of  discretion.  To 

<  ocument  their  lack  of  supervisray 

<  epth.  several  AAR  membo'  railroads 

i  ubmitted  examples  of  locations  where 
1  iormally  only  one  supervisor  woiiM  be 
I  vailabla  Commenters  also  noted  that 
1  esting  could  only  be  conducted  if  a 
I  rained  supervisor  had  an  articulable 
is  for  bis  or  her  sumioon. 
dditionally.  the  employee  would 

e  the  entire  breath  alcohol  testing 
rocess  and  the  NPRM  reqiiired  all ' 

ith  testing  devices  to  meet  evidential 
andards. 

In  contrast,  tail  labor  supported  the 
etermining  supervisor  as  BAT 
rohibition.  The  BLE  and  BRS  noted 
at  FRA's  requirement  of  two 
upervisors  (one  of  whom  nuist  be 

~ )  to  ooake  a  reasonable  suspicion 
rug  testing  detennination  has  been  in 
Aace  for  several  years.  In  Uteory, 
bwefore.  the  same  two  supervisors 
vould  also  be  available  for  reasonable 
uspicion  alcohol  testing.  More 
mpoTtantly.  this  requirement  makes 
nore  likely  that  each  breath  alcohol  test 
vill  have  an  independent  witness. 

FRA  beKeves  that  a  compromise  may 
«  possible,  particularly  in  light  of  the 
)epartment's  decision  to  allow 
!mployers  to  use  PBTs  for  screening 
ests.  In  the  above-mentioned  NPRMon 
>lood  testing  procedures.  OST  proposes 
0  allow  the  determining  supervisor  to 
:onduct  the  screening  test  on  an  EBT  or 
I PBT  (if  an  EBT  is  unavailable),  but  not 
he  confirmation  test,  which  must  still 
>e  conducted  on  an  EBT  by  another 
ndividuaL  This  would  provide  testing 
lexibility  for  reasonable  suspicion 
svents  that  occiu-  in  remote  locations, 
vhile  still  requiring  all  confirmation 
ests  to  be  conducted  by  a  person  not  in 
he  employee's  chain  of  command. 
Comments  on  this  proposal  should  be 
submitted  to  OSTs  docket. 

Paragraph  (c)(2) 

Commenters  raised  similar  pros  and 
:ons  for  FRA's  proposal  to  require  two 
rained  supervisors  to  make  a 
ietermination  to  conduct  a  reasonable 
suspicion  drug  test.  In  response.  FRA 
will  instead  retain  its  existing 


requirement  of  two  supervisors,  one  of 
whom  must  be  trained  in  the  signs  and 
symptoms  of  substance  abuse  (as 
provided  for  in  §  219.11(g)),  to  make  a 
reasonable  suspicion  drug  testing 
determination. 

Paragraph  (d) 

Under  FRA's  original  proposal,  a 
major  concern  for  commenters  was  the 
possibility  that  testing  situations  could 
frequently  occur  in  remote  locations 
where  EBTs  are  unavailable.  Where  this 
occurred,  a  railroad  could  still  enforce 
prohibitions  against  alcohol  misuse 
under  its  own  authority,  but  would  be 
unable  to  conduct  federally  mandated 
testing. 

At  a  minimum,  permitting  the  use  of 
PBTs  should  enable  railroads  to  conduct 
screening  tests  in  most  circumstances. 
As  discussed  abdre.  FRA  proposes  to 
allow  conHnnation  blood  alcohol 
testing.  Under  current  FRA  procedures, 
however,  if  the  screening  test  result 
indicates  alcohol  misuse,  the  supervisor 
must  determine  whether  a  confinnation 
test  can  be  condiKited  on  an  EBT  within 
eight  hours  of  the  screen.  If  an  EBT  is 
imavailable,  the  unconfirmed  screening 
test  will  be  considered  a  no  test. 

However,  once  a  supervisor  suspects 
alcohol  misuse,  he  or  she  must  enforce 
the  prohibitions  in  Subpart  B  even  if  the 
employee  cannot  be  tested  at  that  time. 
FRA  requires  the  supervisor  to  comply 
with  the  prohibitions  in  §  219.101(a)(4) 
and  send  the  employee  home  for  at  least 
eight  hours.  As  always,  a  railroad  may 
also  take  independent  enforcement 
action  under  its  own  authority. 

S  219.301    TeaOfig  tor  reeeenable  cause. 
FRA  has  reformulated  its  proposed 
language  in  response  to  the  ASLRA's 
comment  that  the  phrase  "based  on 
affirmative  evidence  of  unsafe  conduct" 
implied  a  probable  cause  standard  for 
testing.  Instead.  FRA  will  require  a 
supervisor  to  have  "a  reasonable  belief, 
based  on  speciflc.  articulable  facts,  that 
the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity 
of  the  accident  or  incident".  This  case 
law-derived  language,  while  clearly  a 
lesser  standard  than  traditional  probable 
cause,  stresses  that  a  supervisor  must 
have  more  than  a  hunch  or  a  guess  upon 
which  to  base  his  or  her  detennination. 
This  restriction  applies  only  to  testing 
under  FRA  accident/incident  authority, 
however. 

§219.302   Prompt  samptacoUaction;.time 
limitation. 

Parag^ph  (h)(2) 

Contrary  to  the  discussion  in  the 
common  preamble,  the  eight  hour  time 
limit  for  completion  of  accident/ 
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incident  for  cause  testing,  runs  from  the 
time  a  responsible  railroad  supervisor 
receives  notice  of  the  event  providing 
reasonable  cause  for  conduct  of  the  test. 

Paragraph  (f) 

A  railroad  must  prepare  and  maintain 
a  report,  similar  to  the  post-accident 
delay  report  required  in  §  219.2Q9(c), 
whenever  a  reasonable  suspicion  test 
cannot  be  conducted  within  two  hours 
of  the  observations  or  events  that  were 
the  basis  for  the  railroad's  reasonable 
suspicion  determination.  The  report 
does  not  have  to  be  submitted,  but  must 
be  made  available  upon  request. 

§219.303    Alcohol  test  procedures  and 
safeguards. 

As  discussed  earlier,  FRA  will  allow 
PBTs  to  be  used  for  screening  tests  in 
response  to  commenters'  near 
unanimous  demand  for  greater 
flexibility.  By  allowing  the  use  of  PBTs, 
however,  FRA  does  not  excuse  railroads 
from  making  their  best  efforts  to  ensure 
the  availability  of  EBTs  for  routine 
testing  situations. 

§  219.303    Breath  test  procedures  and 
safeguards. 

Paragraph  (c) 

As  discussed  above,  FRA  will  adopt 
part  40  blood  alcohol  testing  procedures 
upon  publication  of  the  Department's 
final  rule.  This  paragraph  is  accordingly 
deleted. 

Sut)part  F-Pr»-employment  Tests 

Existing  provisions  will  remain  in 
effect  to  allow  for  a  smooth  transition. 
As  discussed  above,  however,  the 
effective  date  for  implementation  of  pre- 
employment  alcohol  testing  is  January 
1, 1995. 

§  219.501    Pre^mpioyment  tests. 

As  mentioned  above,  FRA  adopts  the 
proposed  retest  option  only  for  final 
applicants  for  employment.  An 
applicant  whose  test  result  indicates  an 
alcohol  concentration  between  .02 
percent  and  .039  percent  will  not  be 
allowed  to  perform  safety-sensitive 
service  until  he  or  she  has  a  later  test 
result  indicating  an  alcohol 
concentration  of  less  than  .02.  Since 
rule  G  applies  only  to  current  railroad 
employees,  allowing  a  retest  option  for 
applicants  is  compatible  with 
traditional  industry  policy.  This  option 
also  makes  FRA  pre-employment  policy 
administratively  consistent  with  the  rest 
of  the  Department. 

Commenters  expressed  no  interest  in 
the  proposed  "grandfathering" 
provision,  which  would  have  allowed 
railroads  to  exempt  a  covfered  employee 
from  pre-employment  testing  if  a 


background  check  indicated  that  the 
employee  had  not  had  any  violations  of 
this  part  or  of  the  alcohol  and  drug 
misuse  rules  of  another  DOT  agency 
within  the  last  six  months.  FRA  has 
decided  to  delete  this  option,  since  the 
added  flexibility  it  would  have  provided 
is  unnecessary  for  the  rail  industry, 
which  traditionally  has  a  stable 
employee  population  and  a  low 
turnover  rate  (unlike  trucking,  for 
example). 

Subpart  Q-Random  Testing  Programs 

§219.607    Railroad  random  alcohol  tasting 
programa. 

Paragraph  (a) 

All  commenters  on  the  issue  favored 
combined  alcohol  and  drug  random 
testing  programs.  The  BLE  and  BRS 
recommended  this  approach  as  a  cost 
effective  means  of  deterrence,  since  an 
employee  could  not  know  in  advance 
whether  he  or  she  was  being  tested  for 
alcohol,  for  drugs,  or  for  boUi.  Transtar 
felt  that  a  single  testing  program  would 
reduce  both  cost  and  confusion.  Metre 
and  APTA  supported  using  the  same 
selection  to  conduct  alcohol  and  drug 
testing,  while  Amtrak  wanted  the 
flexibility  to  conduct  alcohol  and  drug 
tests  simultaneously  for  some 
employees,  but  at  different  times  for 
others. 

FRA  agrees  that  flexibility  is 
important,  and  will  allow  railroads  to 
combine  plans/and  or  testing,  if  desired. 
A  railroad  may  submit  a  separate 
alcohol  testing  plan  or  a  combined 
testing  plan  for  approval.  The  combined 
testing  plan  may  be  a  previously 
approved  random  drug  testing  plan  that 
has  been  modified  ^y  adding  alcohol 
testing  elements  (any  modifications 
should  be  specified  and  highlighted, 
however). 

FRA  will,  for  the  most  part,  duplicate 
the  notice  requirements  and  criteria  for 
plan  approval  that  were  used  to 
implement  random  drug  testing, 
including  a  three-tier  submission  and 
implementation  schedule  that  allows 
smaller  carriers  additional  time  to 
develop  and  execute  random  alcohol 
testing  plans.  Class  I  and  commuter 
railroads  must  submit  random  alcohol 
testing  plans  for  FRA  approval  within  6 
months  after  publication  of  this  rule  and 
must  implement  random  alcohol  testing 
beginning  on  January  1. 1995:  Class  II 
railroads  must  submit  plans  within  12 
months  after  publication  and  must 
implement  testing  beginning  on  July  1, 
1995.  and  Class  III  railroads  must 
submit  plans  within  18  months  after 
publication  and  must  implement  testing 
beginning  on  January  1. 1996.  (For  the 


reasons  discussed  below,  there  will  be 
no  phase-in  of  the  testing  rate.) 

Paragraph  (b)(2)  ' 

Commenters  (including,  among 
others,  the  APTA,  AAR.  ASLRA.  BLE, 
BRS  and  RLEA)  were  close  to 
unanimous  in  supporting  a  10  percent 
testing  rate  the  first  year,  followed  by  an 
annual  performance-based  rate  set 
according  to  each  railroad's  random 
alcohol  positive  rate  for  the  preceding 
year.  In  support  of  this  low  initial  rate, 
commenters  pointed  to  the  existence  of 
an  extensive  peer  prevention  and 
employee  assistance  system,  the 
addition  of  new  types  of  mandatory 
(pre-employment  and  reasonable 
suspicion)  alcohol  testing,  and 
supervisory  knowledge  of  the  signs  and 
symptoms  of  alcohol,  making  alcohol 
misuse  comparatively  easy  to  detect. 
Commenters  also  cited  the  General 
Accounting  Office's  study  and  the 
results  of  the  AAR's  test  project,  as 
evidence  that  lowering  testing  rates  does 
not  affect  deterrence.  Support  was  also 
Wfidespread  for  railroad-specific 
performance-based  testing  (for  both 
alcohol  and  drugs),  both  as  an  incentive 
for  carriers  to  try  alternative  methods  of 
deterrence,  and  as  a  reward  to  those 
carriers  who  have  viable  peer  referral 
and  bypass  programs. 

FRA  agrees  that  the  initial  random 
rate  for  alcohol  testing  should  be  lower 
than  the  current  50  percent  random 
drug  testing  rate,  and  that  testing  rates 
should  then  be  tied  to  the  preceding 
year's  positive  rate.  However,  FRA 
believes  that  a  10  percent  testing  rate  is 
the  absolute  minimum  level  of  effort 
required  to  sustain  awareness  and 
deterrence.  Moreover,  FRA  is  concerned 
that  a  railroad-specific  performance- 
based  system  could  create  an  incentive 
for  some  railroads  to  report  and/or  keep 
records  dishonestly,  thus  requiring 
considerable  enforcement  effort  to  guard 
against  such  improper  manipulation. 
Such  a  system  would  also  be  difficult  to 
apply  to  smaller  railroads,  since  even  a 
small  variation  in  the  number  of 
positives  (e.g..  0  vs.  1)  would  result  in 
high  year-to-year  volatility  in  each 
railroad's  required  testing  rate.  In  other 
words,  the  small  size  of  a  given 
railroad's  population  and  the  resulting 
small  number  of  tests  could  create 
variations  in  positive  rates  that  do  not 
truly  reflect  that  railroad's  incidence  of 
employee  misuse. 

Therefore.  FRA  (along  with  FAA. 
FHWA  and  FTA)  will  instead  set  a  25 
percent  initial  rate  for  alcohol  testing. 
with  performance-based  alcohol  testing 
by  industry.  Each  railroad  is  expected  to 
achieve  the  required  25  percent  testing 
rate  at  the  inception  of  random  alcohol 


74S6        Federal  Register  / 


testing.  (FRA  intends  Rx^scuss  the 
random  rate  for  drug  testiiig  in  a 
separate  NPRMl.  As  discussed  in 
§  219.608.  the  Administrator  will 
publish  a  minimum  random  testing  rate. 
which  will  be  determined  by  the  overall 
violation  rate  for  the  rail  industry. 

Paragraph  (bM3) 

Because  of  tbe.*faort  half-life  of 
alcohol  in  the  body.^bpads  may 
conduct  random  alcohol  testing  at  any 
time  the  employee  reports  for  work  and 
at  any  time  during  the  duty  tour  (except 
for  when  the  employee  is  expressly 
relieved  of  any  responsibility  for  the 
performance  of  saCety-sensitive  duties). 

Pamgmph  (b)(6) 

An  employee  may  be  tested  only 
when  he  or  she  is  on  duty  and  either 
perfonns  covered  service  or  is 
immediately  available  to  perform 
covered  service.  Therefore,  the  issue  of 
commingled  service  is  critical  to  plan 
approval,  since  off-duty  consumption  of 
alcohol  is  not  proscribed  (so  long  as  the 
employee  does  not  report  for  duty  with 
a  BAG  of  JOl  or  more).  Plans  must  be 
carefully  designed  to  subject 
commingled  service  employees  to 
testing  only  to  the  extent  that  they 
perform  or  can  reasonably  be  expected 
to  perform  covered  service  during  a 
given  duty  tour. 

Industry  conunenters  wanted  the 
flexibility  to  conduct  testing  at  different 
times  during  an  employee's  "duty  tour." 
FRA  has  no  obiections.  so  long  as  the 
date  or  time  of  the  test  is  not  predictable 
to  the  employee.  For  instance,  a  railroad 
could  not  cluster  its  tests  exclusively  at 
the  beginning  or  end  of  the  duty  tour. 
(FRA  will  not  adopt  its  proposal  to  limit 
a  railroad's  time  in  which  to  notify  an 
employee  to  a  period  running  from  30 
minutes  before  to  30  minutes  after  the 
employee  performs  safety-sensitive 
functions,  plus  applicable  travel  time.) 

5  2  iw.cOe    AflmNNMnlor  s  uetei  iiiination  of 
random  eloolMl  ( 


For  at  least  three  calendar  years 
(because  of  staggered  implementation 
dates,  the  minimum  amount  of  time 
needed  for  all  classes  of  railroads  to 
have  one  year  of  alcohol  testing  data), 
railroads  will  conduct  random  alcohol 
testing  at  a  25  percent  annualized  rate. 
Subsequently.  FRA  will  use  employer 
data  obtained  from  MIS  reports  to 
determine  the  industry's  violation  rate, 
which  will  in  turn  determine  the 
minimum  testing  rate  to  be  authorized 
by  the  Administrator.  Any  random  rate 
change  indicated  by  industr}' 
performance  will  occur  at  the  beginning 
of  the  calendar  year.  Railroads  will 


n  main  free  to  test  at  higher  rates 

p  ovided  they  treat  all  employees  alike. 

S  ibpart  M    Proceduree  and  Safeguards  for 
U  Ina  Drug  Testing  aitd  for  Breath  Alcohol 
Titsting 

As  noted  above,  the  urine  drug  testing 
split  sample  procedures  specified  in 
p  irt  40  are  mandatory  beginning  on 
A  ugust  IS.  1994  as  are  the  amendments 
tc  this  subpart  concerning  urine  drug 
te  sting. 

§  !19.708    Employee  requests  lorlesting. 

Comments  were  cleanly  divided  as  to 
h  >w  much  time  should  be  allowed  for 
ai  1  employee  to  request  a  test  of  his  or 
hi  ir  split  sample.  Carriers  uniformly 
SI  pported  the  72  hour  period  proposed 
b;  OST,  while  labor  wanted  to  duplicate 
tl  B  60  day  period  currently  allowed  in 
F  LA'S  retest  option. 

Although  FRA  agrees  with  labor  that 
tl  e  retest  op>tion  has  worked  well  in  the 
p)  ist,  FRA  will  no  longer  allow  retests  of 
pi  imary  samples.  Instead,  to  be 
a  nsistent  with  the  rest  of  the 
D  ipartment.  FRA  will  allow  split 
sa  mple  testing  only.  An  employee  will 
hrve  72  hours  (the  minimum 
c{  ntemplated  by  the  Act)  within  which 
to  request  a  test  of  his  or  her  split 
Si  mple,  running  from  when  the 
er  iployee  receives  actual  notice  from 
the  medical  review  officer  (MRO)  that 
th  e  employee's  test  result  has  been 
v(  rifled  as  positive.  As  an  additional 
sa  eguard.  the  MRO  must  inform  an 
er  iployee  who  has  a  confirmed  test 
re  >ult  of  his  or  her  right  to  request  a 
s^  lit  sample  test  at  the  time  of  the 
M  RO's  initial  contact  with  the 
er  iployee,  even  though  the  employee's 
7:  hours  do  not  begin  to  run  until  after 
th  3  MRO  has  completed  the  verification 
pi  Dcess.  The  employee  may  also  present 
in  brmation  to  the  MRO  if  he  or  she 
be  lieves  that  unusual  circumstances 
(e  g..  an  intervening  holiday,  the 
ui  availability  of  the  MRO)  prevented 
hi  n  or  her  from  requesting  a  split 
sa  nple  test  within  72  hours. 

§  i  19.71 5    Alcohol  testing  procedures. 

^s  discussed,  FRA  will  permit 
ra  Iroads  to  use  EBTs  that  qualify  for 
N:  ITSA's  CPL  but  do  not  meet  part  40 
r&  juirements  (lacking  sequential 
ni  mbering  and  print<)ut  capability,  for 
ex  unple)  as  PBTs  for  screening  tests. 
Tl  is  allows  those  railroads  that  already 
CO  iduct  alcohol  testing  under  their  own 
authority  (such  as  Amtrak  and  the 
CI  IW).  to  recoup  the  full  useful  life  of 
pi  jviously  purchased  EBTs.  while 
al  owing  other  railroads  the  flexibility  to 
re  luce  costs.  An  EBT  test  is  still 
re  uired  for  confirmation,  however. 


Subpart  I— Annual  Report 

§  219.801    R^orUng  of  alcohol  misuse 
prevention  program  results  In  a 
management  Information  system. 

FRA  recently  published  a  final  rule 
implementing  a  management 
information  system  to  obtain  and 
analyze  employer  drug  misuse  program 
data.  Included  in  this  rule  are 
comparable  information  collection 
requirements  for  alcohol  misuse 
program  data. 

Appendices  D3  and  04.  attached  as 
exhibits  to  this  rule,  are  respectively  the 
standard  and  "EZ"  forms  for  reporting 
of  employer  alcohol  misuse  program 
data.  (These  forms  are  similar  to 
Appendices  D  an'S  D2  in  the  drug  MIS.) 
FRA  will  not  ask  im  information  on 
operational  tests  and  inspections  or 
supervisory  training,  since  reporting  on 
these  combined  programs  is  already 
required  under  the  drug  MIS. 

Like  the  drug  MIS.  the  alcohol  MIS 
asks  for  information  on  for  cause 
alcohol  testing  (although  these  data 
elements  appear  repetitive,  they  are  not 
identical  since  the  charts  have  been 
modified  to  reflect  the  two-tier  or 
bifurcated  system).  Once  alcohol  testing 
has  produced  a  year's  worth  of  data. 
FRA  will  republish  a  combined  MIS 
form  for  alcohol  and  drug  program  data. 

Sublnrt  J— Recordkeeping  Requirements 

§§  21 9.901  and  21 9.903    Retention  of  breath 
alcohol  testing  records  and  urine  drug 
testing  records. 

FRA  adopts  the  retention 
requirements  as  proposed.  Although 
several  commenters  felt  that  these 
proposed  requirements  were  too 
burdensome,  these  sections  conform 
with  the  departmental  requirements 
published  in  part  40  today.  In  addition, 
FRA  retains  §  219.713*s  current 
requirement  for  railroads  to  maintain  for 
at  least  five  years  a  summary  record  of 
each  covered  employee's  test  resuhs. 

§219.905    Access  to  faculties  and  records. 

FRA  proposes  to  replace  §  219.713'^ 
language  on  access  to  records  and  adopt 
49  CFR  §40.81.  which  allows  an 
employer  to  release  an  employee's 
alcohol  and  drug  test  records  only,  with 
the  written  consent  of  the  employee, 
with  the  exceptions  of  when  access  is 
requested  by  a  DOT  agency  or  the  NTSB 
or  when  access  is  requested  by  a 
decisionmaker  in  a  legal  proceeding 
relating  to  a  benefit  sought  by  the 
employee. 

Executive  Order  12866  and  DOT 
Regulatory  Policy  and  Procedures 

This  proposal  is  significant  under 
Executive  Order  12866.  It  is  also 
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significant  under  the  Department  of 
Transportation's  R^ulatory  Policy  and 
Procedures. 

The  Regvlatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1960 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Railroads  that 
have  fewer  than  J 5  employees  in 
covered  service  that  do  not  operate  on 
the  tracks  of  another  railroad  or  engage 
i  n  joint  operations  are  exempt  from 
subparts  D.  E.  F,  and  G.  and  are 
exempted  from  new  subparts  I  and  J  as 
well.  Railroads  with  fewer  than  400.000 
manhours  of  employment  are  also 
exempt  from  subpart  I. 

Federalism  Implications 

Th  i  s  rule  does  not  have  substantia  1 
direct  effects  on  the  States,  oo  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  anKxtg  the  various 
levels  of  government.  Therefore,  iit 
accordance  %vith  Executive  Order  12612. 
FRA  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  assessmenL 

Papemrork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies  to  this  final  rule 
because  it  changes  several  approved 
collections  of  information  and  initiates 
several  new  information  collection 
requirements  for  alcohol  misuse 
programs.  As  mentioned  earlier.  FRA 
recently  implemented  a  Management 
Information  ^stem  to  collect  drug 
misuse  prevention  program  data. 

For  the  drug  portion  of  the  MIS  only. 
FRA  estimated  that  information 
gathering,  record  maintenance  and  form 
preparation  would  approximate  65 
hours  each  year  for  the  standard  form. 
For  the  simplified  (EZ)  form,  FRA 
estimated  that  information  gathering, 
record  maintenance  and  form 
preparation  would  approximate  20 
hours  each  year. 

FRA  estimates  that  the  addition  of 
alcohol  testing  data  elements  will  add 
approximately  8  hours  to  preparation  of 
the  standard  form,  for  a  total  of  73  hours 
each  year.  The  simplified  form  will 
require  an  additional  4  hours  to  prepare, 
for  a  total  of  24  hours  each  year. 
Approximately  40  railroads  are 
expected  to  submit  the  standardized 
form,  and  20  railroads  are  expected  to 
submit  the  short  form. 


FRA  has  requested  Office  of 

Management  and  Budget  (OMB) 
approval  of  these  revised  information 
collection  requirements.  A  Federal 
Register  notice  will  be  published  when 
Paperwork  Reduction  Act  approval  is 
obtained.  Current  information  collection 
requirements  under  part  219  were 
approved  under  OMB  No.  2130-0526. 

List  of  Subjects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  record  keeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  FRA  amends  49  CFR  part 
219  as  follows: 

PART  219-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  Authority  for  part  219  continues  to 
read  as  follows: 

Authoriiy:  45  U-S.C  431. 437.  and  436,  as 
amended:  Pub.  L.  lOfr-342:  Pub.  L.  102-143 
and49CFRl.49(m). 


Part  219-iAmendedJ 

2.  Part  219  is  amended  by  removing 
the  terms  "EAP  counselor"  and 
"counselor"  wherever  they  appear  and 
by  replacing  them  with  "Substance 
abuse  professional"  and  "professional" 
reflectively;  and  by  removing  "$5,700 
in  1989  and  1990"  and  by  adding  in  its 
place  "S6JO0  in  1991  and  thereafter" 
wherever  this  i^uase  appears  in  the  text 

3.  Section  219.3  is  amended  by 
revising  paragraph  (a)  introductory  text; 
adding  paragraph  Ib)(3);  and  revising 
paragraph  (c)  to  read  as  follows;  . 

§219.3   AppNcaOon. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c).  this  part  atfplies  to 

(b)*  •  • 

(bj(3)  Subpart  I  does  not  apply  to  a 
railroad  that  has  fewer  than  400,000 
total  manhours. 

(c)  Si^arts  £.  F  and  C  do  not  apply 
to  operations  of  a  foieigp  railroad 
conducted  by  covered  secvioe 
employees  whose  primary  place  of 
service  ("home  terminal")  for  rail 
transportation  services  is  located 
outside  the  United  States.  Such 
operations  and  employees  are  subject  to 
Subparts  A,  8.  C  and  D  when  operating 
in  United  States  territory. 

4.  Section  219.5  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  alcohol  conoentration  (or 
content),  alcohol  use.  confirmation  test, 
consortium.  DOT  agency,  screening  test, 
refuse  to  submit  substance  abuse 
professional  and  violation  rate:  by 
removing  the  definition  for  EAP 
counselor:  by  revising  the  definitions  for 
alcohol.  cxHvredeaifioyee.  and  the  first 
sentence  of  independent,  as  follows: 


§219.5    DeNnWons. 

As  used  in  this  part — 

Alcohol  means  me  intoxicating  agent 
in  beverage  akohc^  ethanol  or  other 

low  molecular  weight  alcohols 
including  methyl  or  isopropyl  alcohol. 

Alcohol  concentration  {or  content) 
means  the  alcohol  in  a  volume  of  t>reath 
expressed  in  terms  of  grams  of  alcohol 
per  210  liters  of  breath  (as  indicated  by 
a  breath  test  under  this  part)  or  grams 
of  alcohol  per  100  milliUters  of  whole 
blood. 

Alcohol  use  means  the  consumption 
of  any  beverage,  mixture  or  preparation, 
including  any  medication,  containing 
alcohol. 


Confirmation  test  means  a  second  test, 
following  a  screening  test  with  a  result 
of  X)2  or  greater,  that  provides 
quantitative  data  of  alcohol 
concentration. 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers  or  contractors,  that  provides 
alcohol  testing  as  required  by  this  part 
or  other  DOT  alcohol  testing  regulation 
and  that  acts  on  behalf  of  the  employers. 

•  •        •        •        • 

Covered  employee  means  a  person 
who  has  been  assigned  to  perform 
service  subject  to  Uie  Hours  of  Service 
Act  (45  U.S.C.  61-64b)  duringa  duty 
tour,  vdiether  or  not  the  person  has 
performed  or  is  currently  performing 
such  service,  and  any  person  who 
performs  such  service.  (An  employee  is 
not  "covered"  within  the  meaning  of 
this  part  exclusively  by  reason  of  being 
an  employee  for  purposes  of  section 
2(a)(3)  of  the  Hours  of  Service  Act.  as 
amended  (45  U.S.C.  62(a)(3)).)  For  the 
purposes  of  pre-employment  testing 
only,  the  term  covered  employee 
includes  a  person  applying  to  perform 
covered  service. 

•  •        «        •        • 

DOT  Agency  means  an  agency  (or 
"operating  administration")  of  the 
United  States  Department  of  -^ 

Transportation  administering 
regulations  requiring  alcohol  or 
controlled  substance  testing  {14  CFR 
parts  61,  63. 65. 121  and  135;  49  CFR 
parts  199.  219.  382  and  654)  in 
accordance  with  part  40  of  this  title. 

•  ■        •        •        • 

Independent  with  respect  to  a  medical 
facility,  means  not  under  the  ownership 
or  control  of  the  railroad  and  not 
operated  or  staffed  by  a  salaried  oflBcer 
or  employee  of  the  railroad.  *  '  * 

•  •        *        •        • 

Refuse  to  submit  (to  an  alcohol  testi 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  validtnedical  explanation 
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after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

•  •        •        •        • 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

•  •        •        •        • 

Substance  abuse  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychol(^st,  social  worker, 
employee  assistance  professional,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission),  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol  and  drug  related 
disorders. 

•  •        •        •        • 

Violation  rate  means  the  number  of 
covered  employees  (as  reported  under 
§  219.801  of  this  part)  found  during 
random  tests  given  under  this  part  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  required  by 
this  part,  divided  by  the  total  reported 
number  of  employees  in  the  industry 
given  random  alcohol  tests  under  this 
part  plus  the  total  reported  number  of 
employees  in  the  industry  who  refuse  a 
random  test  required  by  this  part. 

5.  Section  219.9  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  adding  a  new  paragraph  (c)  as 
follows: 

S  219.9    Responsibility  for  compliance, 
(a)  Any  person  (including  but  not 
limited  to  a  railroad;  any  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad:  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  inde{>endent 
contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $10,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations:  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury,  or 
has  caused  death  or  injury,  a  penalty  not 
to  exceed  $20,000  per  violation  may  be 
assessed;  and  the  standard  of  liability 


S 


fi  r  a  railroad  will  vary  depending  upon 
tl  e  requirement  involved.  •  •  • 

(b)"  *  • 

(c)  Any  independent  contractor  or 
o  her  entity  that  performs  covered 
s<  rvice  for  a  railroad  has  the  same 
Tt  sponsibilities  as  a  railroad  under  this 
p  irt,  with  respect  to  its  employees  who 
p  (rform  covered  service.  The  entity's 
n  sponsibility  for  compliance  with  this 
p  irt  may  be  fiilfilled  either  directly  by 
tt  at  entity  or  by  the  railroad's  treating 
tl;  e  entity's  employees  who  perform 
c<  vered  service  as  if  they  were  its  own 
ei  iployees  for  purposes  of  this  part.  The 
«  sponsibility  for  compliance  must  be 
cl  jarly  spelled  out  in  Uie  contract 
b4  tween  the  railroad  and  the  other 
ei  tity  or  in  another  document.  In  the 
at  sence  of  such  a  clear  delineation  of 
re  sponsibility,  FRA  will  hold  the 
ra  Iroad  and  the  other  entity  jointly  and 
s«  verally  liable  for  compliance. 

6.  Section  219.11  is  amended  by 
re  insing  paragraph  (b)(2);  by 
ra  designating  existing  paragraph  (g)  as 
p<  ragraph  (h);  and  by  adding  paragraphs 
(c  (4)  and  (g)  as  follows: 


1 9. 11    General  conditions  for  chemical 


teits. 


b)*  •  • 

2)  In  any  case  where  an  employee  has 
su  stained  a  personal  injury  and  is 
su  >ject  to  alcohol  or  drug  testing  under 
th  s  part,  necessary  medical  treatment 
sh  ill  be  accorded  priority  over 
pi  3vision  of  the  breath  or  body  fluid 
sa  nple(s).  No  employee  who  is  unable 
to  urinate  normally  (based  on  the 
ju  Igment  of  a  medical  professional  that 
ca  heterization  would  be  required)  as  a 
re  ;ult  of  a  personal  injury,  resulting 
m  (dical  treatment,  or  renal  failure  shall 
b€  required  to  provide  a  urine  sample. 
N(  thing  in  this  section  shall  bar  use  of 
a  1  rine  sample  made  available  as  a    - 
re  ult  of  catheterization  undertaken  for 
mi  idical  purposes,  provided  the 
cii  cumstances  of  such  collection  are 
fu  ly  documented  and  the  specimen  is 
ot  lerwise  handled  in  accordance  with 
th  !  applicable  requirements  of  this  title. 
«        •        •        •        • 

c)*.*  • 

4)  The  results  of  any  breath  tests  for 
a)(  ohol  conducted  by  or  for  the  treating 
fa(  ility. 
•        •••'• 

g)  Each  supervisor  responsible  for 
CO  'ered  employees  (except  a  working 
su  )ervisor  within  the  definition  of  co- 
w(  rker  under  this  part)  shall  be  trained 
in  ;he  signs  and  symptoms  of  alcohol 
an  I  drug  influence,  intoxication  and 
mi  !use  consistent  with  a  program  of 
in<  truction  to  be  made  available  for 
in!  pection  upon  demand  by  FRA.  Such 


a  program  shall,  at  a  minimum  provide 
information  concerning  the  acute 
behavioral  and  apparent  physiological 
effects  of  alcohol  and  the  major  drug 
groups  on  the  controlled  substances  list. 
The  program  shall  also  provide  training 
on  the  qualifying  criteria  for  post- 
accident  testing  contained  in  subpart  C 
of  this  part,  and  the  role  of  the 
supervisor  in  post-accident  collections 
described  in  subpart  C  and  appendix  C 
of  this  part.  The  duration  of  such 
training  shall  be  not  less  than  3  hours. 
•        •        •        •    .    • 

$219.15    [Removed] 

7.  Section  219.15  is  removed  and 
reserved. 

8.  Section  219.23  is  amended  by 
revising  the  section  heading;  revising 
paragraphs  (a)  and  (b);  and  adding 
paragraphs  (d)  through  (f).  to  read  as 
follows: 

S219^    Railroad  policies. 

(a)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide  clear 
and  imequivocal  written  notice  to  the 
employee  that  the  test  is  being  required 
under  Federal  Railroad  Administration 
regulations.  Use  of  the  mandated  DOT 
form  for  urine  drug  testing  or  breath 
analysis  satisfies  the  requirements  of 
this  paragraph. 

(b)  Whenever  a  breath  or  body  fluid 
test  is  required  of  an  employee  under 
this  part,  the  railroad  shall  provide 
clear,  unequivocal  written  notice  of  the 
basis  or  bases  upon  which  the  test  is 
required  [e.g.,  reasonable  suspicion, 
violation  of  a  specified  operating/safety 
rule  enumerated  in  subpart  D  of  this 
part,  random  selection,  follow-up,  etc.). 
Completion  of  the  alcohol  testing  form 
or  urine  custody  and  control  form 
indicating  the  basis  of  the  test  (prior  to 
providing  a  copy  to  the  employee) 
satisfies  the  requirement  of  this 
paragraph. 

(d)  Each  railroad  shall  provide 
educational  materials  that  explain  the 
requirements  of  this  part,  and  the 
railroad's  policies  and  procedures  with 
respect  to  meeting  those  requirements. 

(1)  The  railroad  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  the  start 
of  alcohol  testing  under  the  railroad's 
alcohol  misuse  prevention  program  and 
to  each  person  subsequently  hired  for  or 
transferred  to  a  covered  position. 

(2)  Each  railroad  shall  provide  written 
notice  to  representatives  of  employee 
organizations  of  the  availability  of  this 
information. 

(e)  Required  content.  The  materials  to 
be  made  available  to  employees  shall 


include  detailed  discussion  of  at  least 
the  following: 

(1)  The  identity  of  the  person 
designated  by  the  railroad  to  answer 
employee  ouestions  about  the  materials. 

(2)  Ae  classes  or  crafts  of  employees 
who  are  subject  to  the  provisions  of  this 
part. 

(3)  Sufficient  inlbnnation  about  the 
safety-sensitive  hmctions  performed  by 
those  enmloyees  to  make  dear  that  the 
period  of  the  vmA  day  the  covered 
employee  is  requiied  to  be  in 
compliance  wim  tbis  part  is  that  period 
when  tiie  emplojree  is  on  duty  and  is 
required  to  perform  or  is  available  to 
perform  covered  service. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited 
under  subpart  B  of  itas  part. 

(5)  In  the  case  of  a  raiboad  utilizing 
the  acddent/iockiaat  and  rule  viohrtkm 
reasonable  cause  testing  authority 
provided  by  this  part,  prior  notice 
(which  may  be  combined  with  the 
notice  reouired  by  §§  219.601(d)(1)  and 
219.607(d)(1)).  to  covered  employees  of 
the  circumstances  under  whidi  they 
will  be  subject  to  testing. 

(6)  The  cfrcnmstances  imder  whidi  a 
covered  employee  will  be  tested  under 
this  part. 

(7)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol  and 
controlled  siAstanoes.  protect  the 
employee  end  the  integrity  of  the  testing 
processes.  safBgoard  the  validity  of  the 
test  results,  and  ensure  that  those  results 
are  attributed  to  the  conect  employee. 

(8)  The  reouirement  that  a  covered 
employee  submit  to  alcohol  and  drug 
tests  administered  in  accordance  with 
this  part. 

(9)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  or  drug 
test  and  the  attendant  consequences. 

(10)  The  consequences  for  covered 
employees  fotud  to  have  violated 
subpart  B  of  this  part,  including  the 
requirement  that  the  employee  be 
removed  immediately  from  covered 
service,  and  the  procedures  imder 
§219.104. 

(11)  The  consequences  for  covered 
employees  iound  to  have  an  alcohol 
concentration  of  .02  or  greater  but  less 
thani>4. 

(12)  InlionnatioD  concerning  the 
effects  of  alcohol  misuse  on  an 
individual's  health,  work,  and  personal 
life;  signs  and  symptoms  of  an  alcohol 
problem  (the  employee's  or  a 
coworker's);  and  available  methods  of 
evaluatinc  and  resolving  problems 
associated  with  the  misuse  of  alcohol, 
including  utilization  of  the  procedures 
set  forth  in  subpart  Eof  this  part  and  the 
names,  addresses,  and  telephone 
numbeisof  substaooe  abuse 
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professionals  and  fxmnaeling  and 
treatment  pragrams. 

(f)  Optibno/pRwtsibns.  The  materials 
supplied  to  employeea  may  also  include 
informatian  on  additiODal  railroad 
policies  with  napect  to  the  use  or 
posaessioD  of  aloohol  and  drugs, 
including  any  coDsaquenoas  for  an 
employee  found  to  have  a  q)ecific 
alcohol  conoBPtr»tion,tfart  are  baaed  on 
the  railroad's  auduvity  independaDt  of 
this  part.  Aiqr  such  additional  policies 
or  consequences  diall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

9.  Section  n9.101  is  amended  1^ 
revising  paragraph  (a)(2Xiik  and  midiag 
new  paragraphs  (aK3|  and  (a)(4)  as 
follows: 

§219.101   AieoholaBddniguaaiMoliiMiad 

(a)  •  •  • 
(2)*  •  • 

(ii)  Having  SH  ct  mora  aloohol 
concentration  in  the  breath  or  blood;  or 

•  •        •       •       • 

(3)  No  employee  may  use  alcohol  for 
whichever  is  the  lesser  (rfthe  foUowli^ 
periods: 

(i)  within  four  hours  of  reporting  for 
covered  service;  or 

(ii)  after  receiving  notice  to  report  for 
covered  service. 

(4)  No  employee  tested  imder  the 
provisions  of  this  part  whose  test  result 
indicates  an  alcohol  concentration  of  .02 
or  greater  but  less  than  M  shall  perform 
or  continue  to  perform  covered  service 
functions  for  a  railroad,  uot  shall  a 
railroad  permit  the  employee  to  perform 
or  continue  to  peoform  covered  service, 
until  the  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

•  •        •        •        • 

10.  Section  2iai04  is  amended  by 
revising  paragraphs  (a),  (d).  and  (e);  and 
adding  paragraphs  (f)  and  (g)  as  follows: 

§219.104  ftesponalveactton. 
(a)  Removal  from  covered  service. 

(1)  If  the  railroad  determines  that  an 
employee  has  violated  §  219.101  or 
§219.102.  or  the  alcohol  or  controlled 
substances  misuse  rule  of  another  DOT 
agency,  the  railroad  shall  immediately 
remove  the  employee  bom  covered 
service  and  the  procedures  described  in 
paragraphs  (b)  through  (e)  of  this  section 
shall  apply. 

(2)  If  an  employee  refuses  to  provide 
breath  or  a  body  fluid  sample  or 
samples  when  required  to  by  the    ' 
railroad  under  a  mandatory  provision  of 
this  part,  the  railroad  shall  immediately 
remove  the  employee  from  covered 
service,  and  the  procedures  described  in 


paragraphs  (b)  through  <e)  of  this  section 
shall  apply. 

(3)  (i)  This  section  does  not  apply  to 
actions  based  on  braeth  or  body  fluid 
tests  for  alcohol  or  drags  that  are 
conducted  exclosivaly  under  authority 
other  than  that  provided  In  this  part 
(e.g..  testing  under  a  company  medical 
policy,  for-cause  toaling  policy  wholly 
independent  of  Sulmart  D  of  this  part, 
or  teeing  under  a  Uimr  agreement). 

(ii)  This  section  and  the  infbnnati<Mi 
requirements  listed  in  $  219.23  do  not 
app^  to  s^ipticanu  «vho  refuse  to 
cubmit  to  a  pre  employment  test  or  %vho 
have  a  pro  employment  lest  %ritti  a 
result  indicating  either  an  nVxItuA 
concentration  equal  to  or  greater  tiian 
.04.  or  the  misuse  of  controlled 
substances. 
•        •        •       •       • 

(d)  Return  to  covered  service.  An 
employee  who  has  been  determined  to 
have  violated  $219,101  or  §  219.102  or 
who  refused  to  cooperate  in  a  breath  or 
body  fluid  test  under  this  part  shall  not 
be  returned  to  covered  service  unless 
the  employee  has — 

(1)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  if  the 
employee  is  affected  by  a  psychokgica] 
or  physical  dependence  on  alcohol  or 
one  or  more  controlled  ciihgtynrpf  or  by 
another  identifiable  and  treatable 
mental  or  physical  disorder  involving 
misuse  of  alaabol  or  dn^  as  a  primary 
manifestation; 

(2)  Been  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  foUoMrad  the 
prescribed  rehabihtation  progtam;  and 

(3)  (i)  Presented  a  urine  sample  for 
testing  under  Subpart  H  of  this  part  that 
tested  negative  for  controlled  substances 
assayed  (in  die  case  of  an  employee  «vfao 
has  been  determined  to  have  violated  a 
prohibition  of  §  219.101  cr  f  219.102 
regardii^  poasessioa  or  misuse  of 
controlled  substances  or  who  refiused  to 
provide  a  body  fluid  sample  or  samples 
when  lequlred  to  by  the  milrMd  under 

a  mandatory  provision  of  this  part);  or 

(ii)  presented  breath  for  testing  under 
Subpart  H  of  this  part  that  indicated  an 
alcohol  coooentntion  of  leas  than  j02. 
(in  the  case  of  an  employee  who  has 
been  ^tetermined  to  have  violated  a 
prohibition  of  §219.101  regarding 
possession  or  ««i<ufp  of  alocdiol  or  who 
refused  to  provide  breath  when  required 
to  by  the  railroad  under  a  mandatory 
provision  of  this  part). 

(4)  An  employee  shall  be  required  to 
present  both  a  urine  sample  and  braatfa 
for  testing,  as  qwirifiad  in  this  section 
and  Sub|»rt  H  of  this  part,  if  the 
substance  abuse  profeasiaBal  detannines 
that  such  testing  is  i 
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condition  for  returning  the  particular 
empl«3yee  to  covered  service. 

(e)  Follow-up  testing.  An  employee 
returned  to  service  under  the  above- 
stated  conditions  shall  continue  in  any 
program  of  counseling  or  treatment 
deemed  necessary  by  the  substance 
abuse  professional  and  shall  be  subject 
to  unannounced  follow-up  tests 
administered  by  the  railr(>ad  following 
the  employee's  return  to  duty.  The 

.  number  and  frequency  of  such  follow- 
up  testing  shall  be  determined  by  a 
substance  abuse  professional,  but  shall 
consist  of  at  least  six  tests  in  the  first  12 
months  following  the  employee's  return 
to  duty.  Any  such  testing  shall  be 
performed  in  accordance  with  the 
requirements  of  49  CFR  part  40.  Follow- 
up  testing  shall  not  exceed  60  months 
from  the  date  of  the  employee's  return 
to  duty.  The  substance  abuse 
professional  may  terminate  the 
requirement  for  follow-up  testing  at  any 
time  after  the  frrst  six  tests  have  been 
administered,  if  the  substance  abuse 
professional  determines  that  such 
testing  is  no  longer  necessary. 

(1)  If  the  emoloyee  has  been 
determined  to  nave  violated  a 
prohibition  of  §  219.101  or  §  219.102 
regarding  possession  or  misuse  of 
controlled  substances,  or  if  the 
employee  refused  to  provide  a  body 
fluid  sample  or  samples  when  required 
to  by  the  railroad  under  a  mandatory 
provision  of  this  part,  the  employee 
shall  be  subject  to  follow-up  testing  as 
specified  in  this  section.  Such  testing 
shall  be  for  controlled  substances,  but 
may  include  testing  for  alcohol  as  well, 
if  the  substance  abuse  professional 
determines  that  alcohol  testing  is 
necessai^  for  the  particular  employee. 

(2)  If  the  employee  has  been 
determined  to  have  violated  a 
prohibition  of  §  219.101  regarding 
possession  or  misuse  of  alcohol,  or  if  the 
employee  refused  to  provide  breath 
when  required  to  by  the  railroad  under 

a  mandatory  provision  of  this  part,  the 
employee  shall  be  subject  to  follow-up 
testing  as  specified  in  this  section.  Such 
testing  shall  be  for  alcohol,  but  may 
include  testing  for  controlled  substances 
as  well,  if  the  substance  abuse 
professional  determines  that  drug 
testing  is  necessary  for  the  particular 
employee. 

(f)  The  railroad  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  alcohol  or  controlled 
substances  misuse  does  not  refer  the 
employee  to  the  substance  abuse 
professional's  private  practice  or  to  a 
person  or  organization  fix>m  whichthe 
substance  abuse  professional  receives 


1  emuneration  or  in  which  the  substance 
t  buse  professional  has  a  financial 
iterest.  This  paragraph  does  not 
rohibit  a  substance  abuse  professional 
'om  referring  an  employee  for 
I  ssistance  provided  through — 

(1)  a  public  agency,  such  as  a  state, 
( ounty,  or  municipality; 

(2)  &Q  railroad  or  a  person  under 

( ontract  to  provide  treatment  for  alcohol 
I  roblems  on  behalf  of  the  railroad; 

(3)  the  sole  source  of  therapeutically 
appropriate  treatment  under  the 

t  mployee's  health  insurance  program; 
(r 

(4)  the  sole  source  of  therapeutically 
t  ppropriate  treatment  reasonably 

a  ccessible  to  the  employee. 

(g)  Railroad  compliance  with  the 
I  rovisions  of  paragraphs  (a),  (d).  and  (e) 
( f  this  section  is  mandatory  beginning 
( n  January  1, 1995. 

11.  Part  219  is  amended  by  adding 
J  219.107  to  subpart  B  as  follows: 

1219.107    Consequeneas  of  unlawful 
rtfusai. 

(a)  An  employee  who  refuses  to 

I  rovide  breath  or  a  body  fluid  sample  or 
s  imples  when  required  to  by  the 
I  lilroad  under  a  mandatory  provision  of 
t  tis  part  shall  be  deemed  disqualified 
f  >r  a  pwriod  of  nine  (9)  months. 

(b)  Prior  to  or  upon  withdrawing  the 
(  mployee  from  covered  service  under 
t  lis  section,  the  railroad  shall  provide 

r  otice  of  the  reason  for  this  action,  and 
t  te  procedures  described  in  §  219.104(c) 
s  lall  apply. 

(c)  llie  disqualification  required  by 

t  lis  section  shall  apply  with  respect  to 
e  nployment  in  covered  service  by  any 
r  lilroad  with  notice  of  such 
cfisqualification. 
I  (a)  The  requirement  of 
c  isqualification  for  nine  (9)  months 
{  oes  not  limit  any  discretion  on  the  part 
c  the  railroad  to  impose  additional ' 
s  inctions  for  the  same  or  related 
c  induct. 

(e)  Upon  the  expiration  of  the  9- 
n  lonth  period  described  in  this  secti^i, 
a  railroad  may  permit  the  employee  ro 
p  itum  to  covered  service  only  under  the 
s  ime  conditions  specified  in 
§  219.104(d).  and  the  employee  shall  be 
s  ibject  to  follow-up  tests,  as  provided 
b  f  that  section. 

12.  Section  219.201  is  amended  by 

n  ivising  paragraphs  (a)(l)(iii).  (a)(2)(ii). 
a  id  (b)  as  followis: 

$219,201    Events  for  which  testing  is 
n  quired. 

(a)*  •  • 
(D*  •  * 

(iii)  Damage  to  railroad  property  of 
$1,000,000  or  more. 
(2)*  •  * 


(ii)  Damage  to  railroad  property  of 
$150,000  or  more.  . 


(b)  Exceptions.  No  test  shall  be 
required  in  the  case  of  a  collision 
between  railroad  rolling  stock  and  a 
motor  vehicle  or  other  highway 
conveyemce  at  a  rail/highway  grade 
crossing.  No  test  shall  be  required  in  the 
case  of  an  accident/incident  the  cause 
and  severity  of  which  are  wholly 
attributable  to  a  natural  cause  (e.g.. 
flood,  tornado  or  other  natural  disaster) 
or  to  vandalism,  as  determined  on  the 
basis  of  objective  and  documented  facts 
by  the  railroad  representative 
responding  to  the  scene. 

•  •       *       •       • 

13.  Section  219.203  is  amended  by 
revising  paragraph  (a)(1);  and  revising 
the  first  sentence  of  paragraph  (d)(2),  as 
follows: 

i  21 9.203    Responsibilities  of  railroads  and 
ampioyaas. 

(a)  Employees  tested. 

(1)  (i)  Following  each  accident  and 
incident  described  in  §  219.201.  the 
railroad  (or  railroads)  shall  take  all 
practicable  steps  to  assure  that  all 
covered  employees  of  the  railroad 
directly  involved  in  the  accident  or 
incident  provide  blood  and  urine 
samples  for  toxicological  testing  by 
FRA.  Such  employees  shall  coopen^e  in 
the  provision  of  samples  as  described  in 
this  part  and  Appendix  C 

(ii)  If  the  conditions  for  mandatory 
toxicological  testing  exist,  the  railroad 
may  also  require  employees  to  provide 
breath  for  testing  in  accordance  with  the 
procedures  set  forth  in  49  CFR  Part  40 
and  this  part,  if  such  testing  does  not 
interfere  with  timely  collection  of 
required  samples. 

•  •        •        •        • 

(d)*  •  • 

(2)  If  an  injured  employee  is 
unconscious  or  otherwise  unable  to 
evidence  consent  to  the  procedure  and 
the  treating  medical  facility  declines  to 
obtain  blood  samples  after  having  been 
acquainted  with  the  requirements  of  this 
subpart,  the  railroad  shall.immediately 
notify  FRA  by  toll  free  telephone  (800- 
424-0201).  stating  the  employee's  name, 
the  medical  facility,  its  location,  the 
name  of  the  appropriate  decisional 
authority  at  the  medical  Eadlity,  and  the 
telephone  number  at  which  that  person 
can  be  reached.  •  •  • 
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14.  Section  219.205  is  amended  by 
revising  paragraph  (a)  as  folloyvs: 

§219.205   Sample  collactioniMid  handling, 
(a)  General.  Urine  and  blood  sahiples 
shall  be  obtained,  marked,  preserved. 


handled,  and  made  available  to  FRA 
consistent  with  the  requirements  of  this 
subpart,  and  the  technical  specifications 
set  forth  in  Appendix  C  to  this  part. 

•  •        •       •        • 

15.  Part  219  is  amended  by  adding 
§  219.206  as  follows: 

S219.206    FRA  access  to  braatti  fast 
results. 

Documentation  of  breath  test  results 
shall  be  made  available  to  FRA 
consistent  with  the  requirements  of  this 
subpart,  and  the  technical  specifications 
set  forth  in  Appendix  C  to  this  part. 

16.  Section  219.209  is  amended  by 
adding  a  new  last  sentence  to  paragraph 
(a)(1);  and  by  adding  a  new  paragraph 
(c),  as  follows: 

§219.209    Reports  of  tests  and  refusals. 

(aMi)*  •  •  Notification  shall  be 
provided  to  the  Office  of  Safety,  FRA.  at 
(202)  366-0501;.  an  answering  machine 
will  record  any  notification  calls  made 
to  this  number  outside  of  the  Federal 
work  week  (8:30  a.m.  to  5  p.m.  EST  or 
EDT). 

•  •        •     .   •        • 

(c)  If  a  test  required  by  this  section  is 
not  administered  within  four  hours 
following  the  accident  or  incident,  the 
railroad  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  Records 
shall  be  submitted  to  the  Federal 
Railroad  Administration  upon  request  of 
the  Associate  Administrator  for  Safety. 

17.  Section  219.211  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a);  by  revising  the  last 
sentence  of  .paragraph  (c)  and  the  last 
sentence  of  paragraph  (d);  and  by 
revising  paragraphs  (e)  and  (h),  as 
follows: 

§  219.21 1    Analysis  and  follow-up. 

(a)  •  •  •  Samples  are  analyzed  for 
alcohol  and  controlled  substances 
specified  by  FRA  imder  protocols 
specified  by  FRA,  summarized  in 
Appendix  C,  which  have  been 
submitted  to  the  Department  of  Health 
and  Human  Services  for  acceptance. 

•  •        •        •        * 

(c)  •  *  •  The  Federal  Railroad 
Administration  shall  not  be  bound  by 
the  railroad  Medical  Review  Officer's 
determination,  but  that  determination 
wrill  be  considered  by  FRA  in  relation  to 
the  accident/incident  investigation  and 
with  respect  to  any  enforcement  action 
under  consideration. 

(d)  *  •  *  (However,  as  ftirther 
provided  in  this  section.  FRA  may 
provide  results  of  testing  under  this 
subpart  and  supporting  documentation 
to  the  National  Transportation  Safety 
Board.) 


(e)  An  employee  may  respond  in 
writing  to  the  results  of  the  test  prior  to 
the  preparation  of  any  final 
investigation  report  concerning  the 
accident  or  incident.  An  employee 
wishing  to  respond  shall  do  so  by  letter 
addressed  to  the  Alcohol/Drug  Program 
Manager,  Office  of  Safety.  FRA,  400 
Seventh  Street,  SW..  Washington.  DC 
20590  within  45  days  of  receipt  of  the 
test  results.  Any  such  submission  shall 
refer  to  the  accident  date,  railroad  and 
location,  shall  state  the  position 
occupied  by  the  employee  on  the  date 
of  the  accident/incident,  and  shall 
identify  any  information  contained 
therein  that  the  employee  requests  be 
withheld  from  public  disclosure  on 
grounds  of  personal  privacy  (but  the 
decision  whether  to  honor  such  request 
shall  be  made  by  the  FRA  on  the  basis 
of  controlling  law). 
■        •        •        •        •  . 

(h)  Except  as  provided  in  §  219.201 
(with  respect  to  non-qualifying  events), 
each  sample  (including  eadi  split 
sample)  provided  under  this  subpart  is 
retained  for  not  less  than  three  months 
following  the  date  of  the  accident  or 
incident  (two  years  &t)m  the  date  of  the 
accident  or  incident  in  the  case  of  a 
sample  testing  positive  for  alcohol  or  a 
controlled  substance).  Post-mortem 
specimens  may  be  made  available  to  the 
National  Transportation  Safety  Board 
(on  request). 

•  •        •        •        •    ■ 

18.  Section  219.213  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§219.213    Unlawful  rahisais; 
consequences.      ^     ,• 

(a)  Disqualification. 

An  employee  who  refuses  to 
cooperate  in  providing  breath,  blood  or 
urine  samples  following  an  accident  or 
incident  specified  in  this  subpart  shall 
be  withdrawn  from  covered  service  and 
shall  be  deemed  disquaUfied  for  covered 
service  for  a  period  of  nine  (9)  months 
in  accordance  with  the  conditions 
specified  in  §219.107. 

(b)  Procedures.  Prior  to  or  upon 
wdthdrawring  the  employee  from  covered 
service  under  this  section,  the  railroad 
shall  provide  notice  of  the  reason  for 
this  action  and  an  opportunity  for 
hearing  before  a  presiding  officer  other 
than  the  charging  official.  The  employee 
shall  be  entitled  to  the  procedural 
protection  set  out  in  §  219.104(d). 

•  *        *        ■        • 

19.  Subpart  D  is  amended  by  revising 
the  heading  of  the  subpart  and  adding 

§  219.300  as  follows: 


Sidspart  &— Tasttitg  For  Cauae 

§219.300    Mandatory  raasonaMa suspicion 
testing.  e 

(a)  iie^uirEinents. 

(1)  Beginning  oa  January  1, 1995,  a 
railroad  shall  require  a  covered 
employee  to  submit  to  an  alcohol  test 
when  the  railroad  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  any  prohibition  of  Subpart 
B  of  this  part  concerning  use  of  alcohol. 
The  railroad's  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undergo  an 
alcohol  test  must  bie  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee. 

(2)  A  railroad  shall  require  a  covered 
employee  to  submit  to  a  urine  drug  test 
when  the  railroad  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  of  Subpart 
B  of  this  part  concerning  use  of 
controlled  substances.  The  railroad's 
determination  that  reasonable  suspicion 
exists  to  require  the  covered  employee 
to  undergo  a  drug  test  must  be  based  on 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  Such  observations  may 
include  indications  of  the  chronic  and 
withdrawal  effects  of  drugs. 

(b)  (1)  With  respect  to  an  alcohol  test, 
the  required  observations  shall  be  made 
by  a  supervisor  trained  in  accordance 
with  §  219.11(g).  The  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  may  not  conduct  testing 
on  that  employee. 

(2)  With  respect  to  a  urine  drug  test, 
the  required  observations  shall  be  made 
by  two  supervisors,  at  least  one  of 
whom  is  trained  in  accordance  with 
§219.n(g). 

(c)  Nothing  in  this  section  shall  be 
construed  to  require  the  conduct  of 
breath  alcohol  testing  or  urine  drug 
testing  when  the  employee  is  apparently 
in  need  of  immediate  medical  attention. 

20.  Section  219.301  is  amended  by 
removing  and  reserving  paragraph 
(b)(1);  revising  the  introductory  text  to 
parawaphs  (b).  (b)(2)  and  (c):  and 
rem^ing  paragraphs  (f)  and  (g),  as 
follows: 

§219.301    Tasting  for  causa. 

(a)-  •   • 

(b)  For  cause  breath  testing.  In 
addition  to  reasonable  suspicion  as 
described  in  §  219.300,  the  following 
circiunstanoes  constitute  cause  for  the 
administration  of  breath  alcohol  tests 
under  this  section: 

(1)  (Reserved). 


(2)  AcddentAncident.  The  employee 
has  been  involved  in  an  accident  or 
incident  reportable  under  part  225  of 
this  title,  and  a  supervisory  empl<nree  of 
the  railroad  has  a  reasonable  beUet 
based  on  specific  articul^ls  fadts,  that 
the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity 
of  the  accident  or  Incident;  or 

(3)-  *  • 

(c)  For  cause  urine  testing.  In  addition 
to  reasfHiable  suspicion  as  described  in 
§  219.300.  each  of  the  conditions  set 
foitii  in  paragraphs  (bK2)  ("acddenty 
inddentl  and  (bK3)  rrule  violation") 
of  this  section  as  constituting  cause  for 
breath  alcohol  testing  also  constitutes 
cause  with  respect  to  urine  drug  testing. 

21.  Part  219  is  ainend9d  by  adding  a 
new  §  219.302  as  follows: 

1219.302 


(a)  Testing  under  this  subpart  may 
only  be  conducted  promptly  following 
the  observedons  or  events  opon  whidi 
the  testing  decision  is  based,  consistent 
with  the  need  to  protect  KCb  and 
pioparty. 

(b)  Nomnployee  shall  be  raqairsd  to 
participate  in  fafaeth  alcoiiol  or  urine 
drug  testing  under  this  sectkn  after  the 
expiration  of  an  eight  hour  period 
nxMtt— 

(1)  The  time  of  the  obaervationa  or 
other  events  described  in  thie  fle€:tian;  or 
J2)  In  the  case  of  an  accident/incident, 
the  time  a  responsible  railroad 
supervisor  receives  notice  of  the  event 
providing  reasonable  cause  for  conduct 
of  the  test. 

(c)  An  employee  may  not  be  tested 
under  this  subpart  if  that  empiovee  has 
been  released  mm  duty  under  me 
normal  procedures  of  the  railroad.  An 
emplo3rae  wtM>  has  been  transported  to 
receive  medical  care  is  not  released 
from  duty  for  purposes  of  this  section. 
Nothing  in  this  section  prohibits  the 
subsequent  testing  of  an  employee  who 
has  failed  to  remain  available  for  testing 
as  reouired  (/.«..  wrho  is  absent  without 
leave). 

-    (d)  As  used  in  this  subpart  a 
"responsible  railroad  supervisor"  means 
any  responsible  line  supervisor  (e.g.,  • 
trainmaster  or  road  foieman  of  engines) 
or  superior  official  in  authority  over  the 
employee  to  be  tested. 

(e)  In  the  case  of  a  urine  drug  test,  the 
eight-hour  requirement  is  satisfied  if  the 
employee  has  been  dehvered  to  the 
collection  site  (where  the  collector  is 
present)  and  the  request  has  been  made 
to  commence  collection  of  the  urine 
specimens  within  ttut  period. 

Cf>  If  a  test  required  by  ^s  section  is 
not  administered  within  two  hours 


allowing  the  determination  under 
219.300.  the  railroad  d\aU  prvpara  and 
1  maintain  on  file  •  record  statLne  the 
I  easons  the  test  was  not  properly 
( dministered.  If  a  test  required  by  this 
j  action  is  not  administered  within  eight 
lOurs  following  the  determination 
inder  $  219.300,  the  railroad  shall  cease 
I  ttempts  to  administer  an  alcohol  test 
nd  shall  state  in  the  record  the  reasons 
ar  not  administering  the  test.  Records 
i  hall  be  submitted  to  FRA  upon  request 
( f  the  Adminietxator. 

(g)  Section  219.23  prescribes  the 
I  lOtice  to  an  employee  that  is  required 
1 3  provide  breaUi  or  a  body  fluid  sample 
I  nder  this  pert. 

22.  Part  219  is  amended  by  revising 
<  219.303  to  read  as  foUowK 

210.303   Ateofwl  test  pracaduras  and 
lafeguanta. 

The  conduct  of  akcdiol  testing  under 
I  lis  subpart  is  governed  bv  Subpart  H  of 
t  lis  part  and  Part  40  of  Subtitle  A  of  this 
title. 

23.  Part  219  is  anended  by  removing 
i  $  219.307  and  219.309. 

24.  S«rf>pert  F  is  amended  by  revising 
die  subpart  heading  to  read  as  foUows: 

iubpart  F— Pro  employment  Tests 

25.  Section  219.S01  is  revised  to  read 
ds  follows: 


!  219401    Praemptoymentt 
(a)  Beginning  on  January  1. 1995. 
rior  to  the  first  time  a  covered 
mployee  performs  covered  service  for  a 
I  lilroad.  the  employee  shall  undergo 
t  }sting  for  alcohol  and  drugs.  No: 
I  lilroad  shall  allow  a  covered  employee 
t }  perform  covered  service,  unless  tlM 
( mployee  has  been  administerad  an 
t  Icobol  test  with  a  result  indicating  an 
i  Icohol  concentration  less  than  .04  and 

as  been  administerad  a  test  for  drugs 
\  /ith  a  resuK  that  did  not  indicate  th» 
I  lisuse  of  controlled  substances.  This 
I  squirement  shall  apply  to  final 
t  pphcants  for  employment  and  to 

<  mployees  seeking  to  transfer  for  the 

:  rst  time  firooi  non-covered  service  to 
(  uties  involving  covered  service.  If  the 
t  »st  result  of  a  &ial  applicant  for  pre- 
( mployment  indicates  an  alcohol 

<  ontent  of  .02  or  greater,  the  provisions 
( r  paragraph  (b)  of  this  sectioo  shall 

(by  No  final  applicant  for  employment 
t  sted  under  the  provisions  of  this  part 
I  i^ho  is  ibuod  to  have  an  alcohol 
( Qncentiation  of  .02  or  greater  but  less 
t  lan  .04  shall  perform  safety-sensitive 
1  inctions  for  a  railroad,  nor  shall  a 
I  lilroad  permit  the  applicant  to  perform 
s  ifoty-eensitive  functions^  until  the 
t  ppKcant's  alcohol  concentration 
I  teasures  less  than  .02. 


(c)  Tests  shall  be  accompK^ed 
through  breath  analysis  and  analysis  of 
urine  samples.  The  amduct  of  breath 
alcohol  testing  and  wine  drug  testing 
under  this  subpart  is  governed  by 
Subpart  H  of  this  part  and  part  40  of 
subtitle  A  of  this  title. 

(d)  As  used  in  suboart  H  with  respect 
to  a  test  required  imder  this  subpart^  the 
term  covered  employee  includes  an 
applicant  for  pre-employment  testing 
only.  In  the  case  of  an  applicant  who 
declines  to  be  tested  and  withdraws  the 
appKcation  for  emplovment.  no  record 
shall  be  maintained  ox  the  declination. 

(e)  Railroad  compliance  with  the 
provisions  of  paragraphs  (a)  through  (c) 
of  this  section  is  mandatory  beginning 
on  January  1. 1995. 

26.  Part  219  is  amended  by  revising 
§  219.503  to  read  as  follows: 

§219.503   NotfflcsUofi;  records. 

The  railroad  shall  provide  for  medical 
review  of  the  urine  drug  test  results  as 
provided  in  subpart  H  of  this  part  The 
railroad  shall  notify  the  appKcant  of  the 
results  of  the  urine  and  breath  tests  in 
the  same  manner  as  provided  for 
employees  In  subpart  H.  Records  shall 
be  maintained  confidentially  and  shall 
be  retained  in  the  same  manner  as 
required  under  subpart  )  for  employee 
test  records,  except  that  such  records 
need  not  reflect  me  identity  of  an 
applicant  whose  applicatian  for 
emplo^ent  in  covered  service  was 
deniea. 


{219.505 

27.  Section  219.S05  is  amended  by 
revising  the  section  heading  to  read 
"Refuscds;"  removing  the  designation 
from  paragraiA  (eh  and  removing 
paragraph  (b). 

28.  Part  219  is  amended  bv  revising 
the  heading  of  subpart  G  as  follows: 

Subpart  d— Random  Aloohof  and  Drug 
Tasting  Piogiams 

PART  210    (AIKCMOCOI 

2a  Section  219.601  is  amended  by 
revising  the  heading,  the  undesignated 
paragraph  foUowii^  (bM2)(iii)L 
paragraph  (b)(7X  ai^  the  first  two 
sentences  of  paragraph  (c)  as  follows: 

f 2iaji0l    RaMoadrandomtfragtesOng 


(b)  •  •  • 

(2)*    •   • 

(iii)*  •  • 

Durinc  the  subsequent  12-month 
period,  the  program  shall  select  for 
testing  a  surRcient  number  of  employees 
so  that  tlie  number  of  tests  conducted 
will  equal  at  least  50  percent  of  the 
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number  of  covered  employees. 
Annualized  jpercmitage  rates  shall  be 
determined  by  referraice  to  the  total 
number  of  covered  employees  employed 
by  the  railroad  at  the  beginning  of  the 
particular  twelve-month  period  or  by  an 
alternate  method  specified  in  the  plan 
approved  by  the  Associate 
Administrator  for  Safety.  If  the  railroad 
conducts  random  testing  through  a 
consoitiimi,  the  annual  rate  may  be 
calculated  for  each  individual  employer 
or  for  the  total  number  of  covered 
employees  subiect  to  random  testing  by 
the  consortium. 
•        •        •        •        • 

(7)  Each  time  an  employee  is  notified 
for  random  drug  testing  the  employee 
will  be  informed  that' selection  was 
made  on  a  random  basis. 

(c)  Approval.  The  Associate 
Administrator  for  Safaty  will  notify  the 
railroad  in  writing  whether  the  program 
is  approved  as  consistent  with  the 
criteria  set  forth  in  this  part.  If  the 
Associate  Administrator  for  Safety 
determines  that  the  program  does  not 
conform  to  those  criteria,  the  Associate 
Administrator  for  Safety  will  inform  the 
railroad  of  any  matters  preventing 
approval  of  the  program,  with  specific 
explanation  as  to  necessary  revisions. 


§219.603    [Amended] 

30.  Section  219.603  is  amended  by 
revising  the  section  heading  to  read 
"Participation  in  drug  testing",  and  by 
removing  the  designation  "(a) 
Participation"  from  paragraph  (a);  and 
removing'paragraphs  (b)  and  (c). 

31.  Section  219.605  is  amended  by 
revising  the  heading  and  adding  a  new 
final  sentence  to  paragraph  (b)  as 
follows: 

§219.605   Positive  dnjg  test  results; 
procedures. 

•        •        •        •        • 

(b)  *  *  *  The  responsive  action 
required  in  §  219.104  is  not  stayed 
pending  the  result  of  a  retest  or  split 
sample  test. 

32.  Part  219  is  amended  by  adding  a 
new  §  219.607  to  subpart  G  as  follows: 

§  21 9.607   Railroad  random  alcohol  testing 
programs. 

(a)  Each  railroad  shall  submit  for  FRA 
approval  a  random  alcohol  testing 
program  meeting  the  requirements  of 
this  subpart.  A  Class  I  railroad 
(including  the  National  Railroad    ' 
Passenger  Corporation)  or  a  railroad 
providing  commuter  passenger  service 
shall  submit  such  a  program  not  later 
than  August  15. 1994.  A  Class  II  raibxiad 
shall  submit  such  a  program  not  later 


than  February  15, 1095.  A  Class  HI 
railroed  (inchiding  a  switching  and 
terminal  or  other  railroad  not  otherwise 
classified)  shall  sulmiit  such  a  program 
not  later  than  August  15. 1995.  A 
railroad  commencing  operations  after 
the  pertinent  date  specified  in  this 
paragraph  shall  submit  a  random 
alcohol  testing  program  not  later  than  30 
days  prior  to  ^ch  commencement.  The 
program  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 
FRA,  far  review  and  approval.  If,  after 
approval,  a  railroad  desires  to  amend 
the  random  alcohol  testing  program 
implemented  under  this  subpart,  the 
railroad  shall  file  viith  FRA  a  notice  of 
such  amendment  at  least  30  days  prior 
to  the  intended  effective  date  of  such 
action.  A  program  responsive  to  the 
requirements  of  this  secticm  or  any 
amendment  to  the  program  shall  not  be 
implemented  prior  to  approval. 

(d)  Form  of  programs.  Random 
alcohol  testing  programs  submitted  by 
or  on  behalf  of  each  railroad  under  this 
subpart  shall  meet  the  following  criteria, 
and  the  railroad  and  its  managers, 
supervisors,  officials  and  other 
«nployees  and  agents  shall  conform  to 
such  criteria  in  implementing  the 
prooam: 

(1)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensures  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e..  no 
employee  may  be  selected  as  the  result 
of  the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process, 
and  any  records  necessary  to  document 
random  selection  shall  be  retained  for 
not  less  than  24  months  from  the  date 
upon  which  the  particular  samples  were 
collected. 

(2)  The  program  shall  include  testing 
procedures  and  safeguards,  and. 
consistent  with  this  part,  procedures  for 
action  based  on  tests  where  the 
employee  is  foimd  to  have  violated 
§219,101. 

(3)  The  program  shall  ensure  that 
random  alcohol  tests  conducted  under 
this  part  are  unannounced  and  that  the 
dates  for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(4)  The  program  shall  ensure  to  the 
maximum  extent  practicable  that  each 
covered  employee  shall  perceive  the 
possibility  that  a  random  alcohol  test 
may  be  required  at  any  time  the 
employee  reports  for  woric  and  at  any 


time  during  the  duty  tour  (except  any 
pwiod  v/bm  ttw  employee  Is  expressly 
relieved  of  any  re^xmsOiility  for 
performance  of  covered  Arvice). 

(5)  An  enployee  shall  be  subject  to 
testing  only  %vfaile  on  duty.  Only 
emplojrees  wlio-perform  covered  service 
for  the  railroad  snail  be  subject  to 
testing  under  this  part  In  the  case  of 
emplojrees  viho  during  some  duty  tours 
perform  covered  service  and  during 
others  do  not,  the  railroad  program  shall 
specify  the  extent  to  which,  and  the 
circumstances  imder  v^ch  they  shall 
be  subject  to  testing.  To  the  extent 
practical  within  the  limitations  of  this 
part  and  in  the  context  of  the  railroad's 
operaticms,  the  railroad  program  yhfll 
provide  that  employees  shall  be  subject 
to  the  possibility  of  random  testing  on 
any  day  they  actually  p«fonn  covered 
service. 

(6)  Testing  shall  be  conducted 
promptly,  as  provided  in  §  219.715(a). 

(7)  Each  time  an  employee  is  notified 
for  random  alcohol  teeing  the  employee 
will  be  informed  that  selection  was 
made  on  a  random  basis. 

(8)  Each  railroad  shall  ensure  that 
each  covered  employee  who  is  notified 
of  selection  for  randcnn  alcohol  testing 
proceeds  to  the  test  site  immediately; 
provided,  however,  that  if  the  employee 
is  performing  a  safety-sensitive  function 
at  the  time  of  the  notification,  the 
railroad  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the 
testing  site  as  soon  as  possible. 

(c)  Implementation.  (1)  No  later  than 
45  days  prior  to  commencement  of 
random  alcohol  testing,  the  railroad 
shall  publish  to  each  of  its  covered 
employees,  individually,  a  written 
notice  that  they  will  be  subject  to 
random  alcohol  testing  under  this  part. 
Such  notice  shall  state  the  date  for 
commencement  of  the  program,  shall 
state  that  the  selection  of  employees  for 
testing  will  be  on  a  strictly  random 
basis,  shall  describe  the  consequences  of 
a  determination  that  the  employee  has 
violated  §  219.101  or  any  applicable 
railroad  rule,  and  shall  inform  the 
employee  of  the  employee's  rights  under 
subpart  E  of  this  part.  A  copy  of  the 
notice  shall  be  provided  to  each  new 
covered  employee  on  or  before  the 
employee's  initial  date  of  service.  Since 
knowledge  of  Federal  law  is  presumed, 
nothing  in  this  paragraph  creates  a 
defense  to  a  violation  of  §219.101.  This 
notice  may  be  combined  with  the  notice 
or  policy  statement  required  by 
§219.23. 

(2)  Each  Class  I  railroad  (including  the 
National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  commuter  passenger  service 


shall  impkoMnl  its  approved  random 
alcohol  iaadng  pragram  beginning  on 
January  1, 1995.  Eadi  Ckas  n  lailrood 
shall  impkoBont  its  approved  random 
testing  program  begbming  cm  |uly  1. 
1995.  Each  Claas  III  railroad  (incfu^ng 
a  switciiing  and  tenninal  or  other 
railroad  not  otherwise  classified)  shall 
implement  its  approved  random  tasting 
program  beginning  on  January  1. 1996. 
In  the  case  of  a  rainoed  commencing 
opentiana  after  the  pertinent  date  set 
forth  in  paragraph  (a)  cf  this  section  for 
filing  of  a  program,  the  railroad  shall 
implement  its  approved  random  testing 
proeram  not  later  than  the  expiratioo  of 
60  days  from  approval  by  the 
Admhiistrator  or  by  the  pertinent  date 
set  faith  in  this  paragraph,  whichever  is 
later. 

33.  Part  219  is  amended  by  adding  a 
new  §  219.608  to  Subpart  G  as  follows: 

fMMOS   Adnrinistalor'sdetannlnationof 
randoai  ateehol  taetfeig  rata. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  shall  be  25 
percent  of  covered  employees. 

(b)  The  Administrator's  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random 
alcohol  testing  is  based  on  the  violation 
rate  for  the  entire  industry.  All 
information  used  for  the  determination 
is  drawn  from  the  alcohol  MIS  reports 
required  by  this  part  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  infoimatiao  or  reports  from 
employers,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  violation  rate.  Each  year,  the 
Administrator  will  publish  in  the  ' 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  alcohol  testing  will  be 
appUcable  starting  January  1  of  the 
calendar  year  following  publication. 

(c)(1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  more,  the 
Administrator  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  219.801  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  leas  than  O.S 
percent. 

(2)  When  the  minimum  annual 
peroentaga  rate  for  random  alcohol 
testing  is  50  peroent.  the  Administrator 
may  lower  this  rate  to  25  percent  of  all 
carmed  employees  if  the  Administrator 


deti  irmines  that  the  data  received  under 
the  reporting  retiuiramenls  of  §  2ia601 
for  wo  coDMCutive  cakndar  yean 
ind  icate  that  the  violation  rate  I«  less 
tha  1 1.0  percent  but  equal  to  or  greater 
tha  1 0.5  percent 

((  )  (1)  When  the  minimum  annual 
per  «ntage  rate  for  random  alcohol 
test  ng  is  10  percent,  and  the  data 
rao  ived  undier  the  reporting 
req  lirements  of  §  219.801  Iv  that 
cal(  ndar  year  indicate  that  the  violation 
rati  is  equal  to  or  greater  than  0.5 
per  »nt  but  less  than  1.0  percent  the 
Adi  ninistrator  will  increase  the 
mil  imum  annual  percentage  rate  for 
ran  lom  alcohol  testing  to  25  percent  of 
all  ( overed  employees. 

(: )  When  the  minimum  annual 
per  »ntage  rate  for  random  alcohol 
test  ng  is  25  percent  or  less,  and  the  data 
raa  ived  under  the  reporting 
reqi  lirements  of  §  219.801  for  any 
caU  ndar  year  indicate  that  the  violation 
rat4  is  equal  to  or  greater  than  IXi 
per  »nt.  the  Administrator  will  increase 
the  minimum  annual  percentage  rate  for 
ran  lom  alcohol  testing  to  50  peroent  of 
all  ( overed  employees. 

(< )  The  railroad  shall  randomly  select 
and  test  a  sufficient  number  of  covered 
em]  iloyees  for  testing  during  each 
caK  ndar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
per  lentage  rate  for  random  alcohol 
test  ng  determined  by  the 
Ad]  linistretor.  If  the  railroad  conducts 
rai^m  alcf^ol  testing  through  a 
con  Ebrthun,  the  number  of  employees  to 
be  t  isted  may  be  calculated  for  each 
ind  vidual  employer  or  may  be  based  on 
the  total  number  of  covered  employees 
cov  jred  by  the  consortium  who  are 
sub  ect  to  random  testing  at  the  same 
mil  imum  annual  percentage  rate  under 
this  part  or  any  DOT  alcohol  testing 
rul< . 

(4  If  a  railroad  is  required  to  conduct 
ran*  om  alcohol  testing  under  the 
alc<  hoi  testing  rules  of  more  than  one 
DO  '  agency,  the  railroad  may — 

(1 )  establish  separate  pools  for 
ran  om  selection,  with  each  pool 
con  aining  the  covered  employees  who 
are  iubject  to  testing  at  the  same 
regi  lired  rate;  or 

6  )  randomly  select  such  employees 
for  esting  at  the  highest  percentage  rate 
esta  >lished  for  the  calendar  year  by  any 
DO  '  agency  to  which  the  railroad  is 

3  I.  Part  219  is  amended  by  adding  a 
new  §  219.609  to  Subpart  G  as  follows: 

S2t>.60»   ParttcipMleninaleolioltBcting. 
A  railroad  shall,  under  the  conditions 
spe  afied  in  this  st^ipart  artd  Subpart  H 
of  t  lis  part  require  a  covered  employee 
seie  lied  thrau^  the  random  testing 


program  to  cooperate  In  breath  testing  to 
detennfaM  compliance  with  S  219.101. 
and  the  employee  ahaU  provide  the 
requivad  breath  and  complete  the 
required  paperwdrk  and  certifications. 
Compliance  by  the  employee  shall  be 
exaaed  only  in  the  case  of  a 
doomaented  medical  or  family 
emergency. 

35.  Part  219  is  amended  by  adding  a 
new  §  219.611  to  Subpart  G  as  fotio%vs: 

1219.611    Teetmsuttlndlcattngprohtbttad 
aicottol  concentfatkwr,  proceduraa. 

Procedures  for  administrative 
handling  by  the  railroad  in  the  event  an 
employee's  confirmation  tesfl^teates 
an  alcohol  concentration  of  i)4  ar\ 
greater  are  set  forth  in  §219.104.   ' 

PART  21»-{AMENDCiq 

36.  Part  219  is  amended  by  revising 
the  heading  of  Subpart  H  as  follows: 

Subpart  H— Procedures  and 
Safeguards  for  Urfns  Drug  Testing  and 
for  Alcohol  Testing 

37.  Part  219  is  amended  by  revising 
the  heading  of  §  219.703  as  follows: 

1219.703    Drug  teating  procedures. 

38.  Section  219.707  is  ameitded  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a)  as 
follows: 

S219.707    Review  by  MRO  of  Urine  Onig 
Teatlag  nesutts. 

(a)  Urine  drug  test  results  reportei;! 
positive  by  the  laboratory  as  provided  in 
part  40  of  this  title  shall  not  be  deemed 
positive  or  disseminated  to  any  person 
(other  than  to  the  employee  tested  in  a 
medical  interview,  if  conducted)  until 
they  are  reviewed  by  a  Medical  Review 
Officer  (MRO)  of  the  railroad  as  required 
by  part  40  of  this  title  and  this  section. 


39.  Part  219  is  amended  by  adding  a 
new  §  219.708  as  follows: 

§219.708   Enfiployae requeeta f orleeting. 

If  the  test  result  of  the  primary  sample 
is  positive,  an  employee  may  request 
that  his  or  her  split  sample(s)  be  tested 
in  accordance  with  the  procedures 
specified  In  49  CFR  part  40. 

S  219.713   (namovetq 

40.  Part  219  is  amended  by  removing 
and  reserving  §  219.713. 

41.  Part  219  is  amended  by  adding  a 
new  §  219.715  as  follows: 

1219.715   Alcohol  leatfcig  precediirea. 
(a)  Each  covered  employee  who  is 
notified  of  selection  for  akx^iol  testing 
and  t^o  is  not  performing  covered 
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service  at  the  time  of  notifi^tion  shall 
proceed  to  the  testing  site  immediately. 
The  railroad  shall  ensiire  that  an 
employee  who  is  performing  covered 
service  at  the  time  of  notification  shall, 
as  soon  as  possible  without  affecting 
safety,  cease  to  perform  covered  service 
and  proceed  to  the  testing  site. 

(b)  Each  railroad  shall  ensure  that  all 
alcohol  testing  conducted  under  this 
part  complies  *vith  the  procedures  set 
forth  in  Part  40  of  this  title.  The 
provisions  of  Part  40  of  this  title  that 
address  alcohol  testing  are  made 
apphcable  to  employers  by  this  part. 

42.  Part  219  is  amended  by  adding  a 
new  Subpart  I  as  folIov\rs: 

Subpart  I— Annual  Report 

§219.801    Reporting  alcohol  misuse 
prevention  program  results  in  a 
managemem  Information  system. 

(a)  Each  railroad  that  has  400,000  or 
more  total  manhours  shall  submit  to 
FRA  by  March  15  of  each  year  a  report 
covering  the  previous  calendar  year 
(Jiinuary  l-December  31),  summarizing 
the  results  of  its  alcohol  misuse 
prevention  program. 

(b)  A  railroadthat  is  subject  to  more 
than  one  DOT  agency  alcohol  regulation 
shall  identify  each  employee  covered  by 
the  regulations  of  more  than  one  DOT  ■ 
agency.  The  identification  will  be  by  the 
total  number  and  categoiy  of  covered 
functions.  Prior  to  conducting  any 
alcohol  test  on  a  covered  employee 
subject  to  the  regulations  of  more  than 
one  DOT  agency,  the  railroad  shall 
determine  whidi  DOT  agency  regulation 
or  rule  authorizes  or  requires  the  test. 
The  test  result  infonnation  shall  be 
directed  to  the  appropriate  DOT  agency 
or  agencies. 

(cj  Each  railroad  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted.  The  report  shall  be 
submitted  on  one  of  the  two  forms 
specified  by  the  FRA. 

(d)  Each  report  that  contains 
informaticm  on  an  alcohol  screening  test 
result  of  .02  or  greater  or  a  violation  of 
the  alct^ol  misuse  provisions  of 
Subpart  B  of  this  part  shall  include  the 
following  elements  (the  "Alcohol 
Testing  Management  Information 
System  DaU  Collection  Form," 
Appendix  D3  to  this  part): 

(1)  Number  of  covered  employees  by 
employee  category  (i.e..  train  service, 
engine  service,  dispatcher/operator. 
signal,  other). 

(2)  Numbco*  of  covered  employees  in 
each  category  subject  to  alcohol  testing 
under  the  alcohol  misuse  regulation  of 
another  DOT  agency,  identified  by  each 
agency. 

(3)  (i)  Number  of  screening  tests  by 
type  of  test  (i.e.,  pre-employment  and 


covered  service  transfer,  random,  post- 
positive return  to  service,  and  follow- 
up)  and  employee  category. 

(ii)  Number  of  confirmation  tests,  by 
type  of  test  and  employee  category. 

(4)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
equal  of  .02  or  greater  but  less  than  .04, 
by  type  of  test  and  employee  category. 

(5)  Number  of  confinnation  alcohol 
tests  indicating  an  alcohol  concentration 
of  .04  or  greater,  by  type  of  test  and 
employee  category. 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater. 

(7)  Number  of  covered  employees 
with  a  confirmation  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater,  or  vrho  have  violations  of 
other  alcohol  misuse  provisions,  who 
were  returned  to  service  in  covered 
positions  (having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  In         / 

§  219.104(d)).  V^ 

(8)  For  cause  breath  alcohomsting 
under  railroad  authority,  by  reason  for 
test  (accident/injury  or  rules  violation), 
the  number  of  screening  tests 
conducted,  the  number  of  confirmation 
tests  conducted,  the  number  of 
confinnation  tests  of  .02  or  greater  but 
less  than  .04,  and  the  number  of 
confirmation  test  results  of  .04  or 
greater. 

(9)  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test 
(reasonable  suspicion,  accident/injury 
or  rules  violation),  the  number  of 
screening  tests  conducted,  the  number 
of  confirmation  tests  conducted,  the 
number  of  confirmation  tests  of  .02  or 
greater  but  less  than  .04,  and  the 
number  of  confirmation  test  results  of 
.04  or  greater. 

(10)  Number  of  covered  employees 
who  were  found  to  have  violated  other 
provisions  of  Subpart  B  df  this  part,  and 
the  action  taken  in  response  to  the 
violation. 

(11)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  both 

a  positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  .04  or  greater. 

(12)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(13)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(14)  Number  of  supervisory  personnel 
who  have  received  the  required  initial 
training  on  the  specific 
contemporaneous  physical,  b^iavioral. 


and  performance  indicators  of  probable 
alcohol  use  during  the  reporting  period. 

(e)  Each  report  that  contains  no 
screening  test  results  of  0.02  or  greater 
or  violations  of  the  alcohol  misuse 
provisions  of  Subpart  B  of  this  part  shall 
include  the  following  informational 
elements  (the  "Alct^ol  Testing 
Management  Information  System  Data 
Collection  Form  (No  Alcohol  Misuse)." 
Appendix  D4  to  this  part):  (This  report 
may  only  be  submitted  if  the  program 
results  meet  this  criteria.) 

(1)  Niunber  of  covered  employees  by 
employee  category  (i.e..  train  service, 
engine  service,  dispatcher/operator, 
signal,  other). 

(2)  Niunber  of  covered  employees  in 
each  category  subject  to  alcohol  testing 
imder  the  alcohol  misuse  regulation  of 
another  DOT  agency,  identified  by  eadi 
agency. 

(3)  Nimiber  of  screening  tests  by  type 
of  test  (i.e.,  pre-employment  and 
covered  service  transfBr,  random,  post- 
positive return  to  service,  and  follow- 
up)  and  employee  category. 

(4)  Number  of  covered  employees 
with  a  confirmation  alcohol  test 
indicating  an  alcohol  concentration  of 
.04  or  greater,  or  who  have  violations  of 
other  alcohol  misuse  provisions,  who 
were  returned  to  service  in  covered 
positions  (having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in 

§  219.104(d)). 

(5)  For  cause  breath  alcohol  testing 
imder  railroad  authority,  by  reason  for 
test  (accident/injury  or  rules  violation), 
the  niunber  of  screening  tests 
conducted. 

(6)  For  cause  breath  alcohol  testing 
under  FRA  authority,  by  reason  for  test 
(reasonable  suspicion,  aoddent/injury 
or  rules  violation),  the  number  of 
screening  tests  conducted. 

(7)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  imder  this  part 

(8)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part 

(9)  Number  of  supervisory  personnel 
who  hajie  received  the  required  initial 
training  on  the  specific 
contemporaneous  physical,  behavioral, 
and  performance  indicators  of  probable 
alcohol  use  during  the  reporting  period. 

(f)  Annual  reporting  for  calendar  year 
1993  and  prior  years  shall  be  governed 
by  the  provisions  of  §  2 1 7. 1 3  of  this 
chapter  in  efiiect  during  the  subject 
calendar  period. 

43.  Part  219  is  amended  by  adding 
Subpart  )  as  follows: 
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Subpart  J— Aecord  Keeping 
Re(|ulrani6nts 

f219J01    Rctantion  of  bTMth  alcohol 
wsiinQ  (vcoras. 

(a)  General  requirement  Each  railroad 
shall  maintain  records  of  its  alcohol 
misuse  prevention  program  as  provided 
in  this  section.  The  records  shall  be 
maintained  in  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years,  fne  following  shall  be 
maintained  for  a  minimum  of  five  years: 

(i)  records  of  alcohol  test  results  with 
results  indicating  an  alcohol 
concentration  of  .02  or  greater, 
dooimentation  of  refusals  to  take 
required  alcohol  tests,  calibration 
documentation,  and  employee 
evaluation  and  referrals; 

(ii)  a  summary  record  of  each  covered 
employee's  test  results;  and 

(lii)  a  copy  of  the  annual  report 
summarizing  the  results  of  its  alcohol 
misuse  prevention  programs  (if  required 
to  submit  under  §  219.801(a). 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
evidential  breath  testing  devices)  and 
training  shall  also  be  maintained  for  a 
minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
below  .02  shall  be  maintained  for  a 
minimum  of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Cahbration  documentation  for 
evidential  breath  testing  devices. 

(iv)  Documentation  of  breath  alcohol 
technician  training. 

(v)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post- 
accident  testing. 

(vii)  Documents  verifying  the 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to . 
provide  an  adequate  breath  sample. 

(2)  Records  related  to  test  results: 

(i)  The  railroad's  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 


(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 

(iii)  Docimients  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  imder 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evalxiations: 
(i)  Records  pertaining  to  a 

determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  evaluation  and 
training: 

(i)  Materials  on  drug  misuse 
awareness,  including  a  copy  of  the 
railroad's  policy  on  drug  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Docimientation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

§  219.903    Retention  of  urine  drug  testing 
records. 

(a)  General  requirement.  Each  railroad 
shall  maintain  records  of  its  drug 
misuse  prevention  program  as  provided 
in  this  section.  The  records  sh^  be 
maintained  in  a  secure  location  with 
controlled  access. 

(b)  Period  of  retention.  Each  railroad 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 

(1)  Five  years,  '^e  foUovdng  shall  be 
maintained  for  a  minimum  of  five^ears: 

(i)  records  of  employee  positive  drug 
test  results,  documentation  of  refusals  to 
take  required  drug  tests,  and  employee 
evaluation  and  referral; 

(ii)  a  siunmary  record  of  each  covered 
employee's  test  results;  and 

(iii)  a  copy  of  the  annual  report 
simunarizing  the  results  of  its  drug 
misuse  prevention  program  (if  required 
to  submit  under  §  219.803(a). 

(2)  Two  years.  Records  related  to  the 
collection  process  and  training  shall  be 
maintained  for  a  minimum  of  two  years. 


(3)  One  year.  Records  of  negative  test 
results  (as  defined  in  Part  40  of  this 
title)  shall  be  maintained  for  a  minimum 
of  one  year. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Documents  relating  to  the  random 
selection  process. 

(ii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iii)  Doomients  generated  in 
connection  with  decisions  on  post- 
accident  testing. 

(iv)  Docimients  verifying  the  existence 
of  a  medical  explanation  of  the  inability 
of  a  covered  employee  to  provide  a 
\irine  sample. 

(2)  Records  related  to  test  results: 

(i)  The  railroad's  copy  of  the  drug  test 
custody  and  control  form,  including  the 
results  of  the  test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  required  by  this  part. 

(iii)  Documents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  under  this 
part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 
(i)  Records  pertaining  to  a 

determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Records  related  to  evaluation  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
railroad's  policy  on  alcohol  misuse. 

(ii)  Documentation  of  compliance 
with  the  requirements  of  §  219.23. 

(iii)  Docimientation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 
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S219J06   AccsMtofKHMssandrMonls. 

(a)  Release  of  covered  employee 
information  contained  in  records 
required  to  be  maintained  under 
§§  219.901  and  219.903  shall  be  in 
accordance  with  49  CFR  Part  40  and  this 
section.  (For  purposes  of  this  section 
only,  urine  drug  tesiting  recoffls  shall  be 
considered  equivalent  to  breath  alcohol 
testing  records.)  ' 


(b)  Each  railroad  shall  permit  access 
to  all  fodlities  utilized  in  ccHnplying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  railroad  or  any  of  its  covered 
employees. 

(c)  Eadi  railroad  shall  make  available 
copies  of  all  results  for  railroad  alcohol 
and  drug  testing  programs  conducted 


under  this  part  and  any  other 
infcmnation  pertaining  to  the  railroad's 
alcohol  and  drug  misuse  prevention 
program,  when  requested  by^e 
Secretary  of  l>an^>artatian  or  any  DOT 
agency  with  regulatory  authority  over 
the  railroad  or  covered  employee. 

44.  Part  219  is  amended  by  adding 
Appendices  D3  and  D4  as  follows: 
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APPENDIX  D  3  -  ALCO  «OL  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MIS) 


INSTRUCTIONS 


ae 


The  following  instructions 
Administration  (FRA)  Alcohol 
explain  the  information  requ  isted 
sample  testing  results  table 
to  facilitate  the  process  of  cdmplet 


DATA  cot  i  FCTION  FORM 


to  be  used  as  a  guide  for  completing  the  Federal  Railroad 

Testing  MIS  Data  Collection  Form.  These  instructions  outline  and 

'^  "  and  indicate  the  probable  sources  for  this  informatioft.   A 

a  narrative  explanation  is  provided  on  pages  iil-iv  as  an  example 
'ing  the  form  correctly. 


This  reporting  form  includes  fie  sections.  Collectively,  these  sections  address  the  data  elements 
required  in  the  FRA  and  the  U  S.  Department  of  Transportation  (DOT)  alcohol  testing  regulations. 
The  five  sections,  the  page  r  jmber  for  the  instructions,  and  the  page  locaUon  on  the  reporting 


form  are: 

Section 

A.  RAILROAD  EMPLOYER  INFORMATION 

B.  COVERED  EMPLOYEES 

C.  ALCOHOL  TESTING  INFORMATION 

D.  OTHER  ALCOHOL  TESTI|JG/PROGRAM  INFORMATION 

E.  ALCOHOL  TRAINING/EDUCATION 


Instructions 


Reporting 
Form 


I 
I 

H-iv 
iv 
iv 


1 

2 

3^ 
5 
5 


Page  1  RAILROAD  EM  'LpYER  INFORMATION  (Section  A)  requires  the  company  name 

for  which  the  n  port  is  done  and  a  current  address.  Below  this,  a  signature,  date, 
and  current  t<  lephone  (including  the  area  code)  are  required  certrfying  the 
correctness  an  J  completeness  of  the  form. 

Page  2  COVERED  EMPLOYEES  (Section  B)  requires  a  count  for  each  HoufSof  Service 

category  that  must  be  tested  under  FRA  regulations.  The 
"Engine  Sen/ice".  Train  Service".  "Dispatcher/Operator",  "Signal 
Service",  and "  )ther."  The  OTHER  category  is  a  count  of  employees  performing 
covered  servic  '  that  are  not  included  in  specific  preceding  categories.  Examples 
include  yardms  sters,  hostlers  (non-engineer  craft),  bridge  tenders,  switch  tenders, 
etc.  These  co<  nts  should  be  based  on  the  company  records  as  of  January  1  of 
the  reported  year.  The  TOTAL  is  a  count  of  all  covered  employees  for  all 
categories  con  bined.  I.e..  the  sum  of  the  column. 


Additional  infoi(mation 
who  perform 
administration 
OPERATING 
employees  in 
administration(l). 


must  be  completed  if  your  company  employs  personnel 

ies  covered  by  the  alcohol  rules  of  more  than  one  DOT  operating 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 

Administration,   requires  that  you  identify  the  number  of 

employee  category  under  the  appropriate  additional  operating 


diit 


ejchi 
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Page  3 


Pages 


Page  3 


Page  4 


ALCOHPL  TESTING  INFORMATION  (Section  C)  requires  information  for  alcohol 
testing  by  category  of  testing.  All  numbers  entered  into  the  pre-employment  (and 
transfer  to  covered  service)  section  of  the  table  should  be  separated  into  the 
category  of  employnwnt  for  which  the  person  was  applying  or  tra.isferrlng  The 
other  categones  are  for  employee  testing  and  require  information  for  company 
employees  wi  covered  positions  only.  Each  pan  of  this  table  must  be  completed 
for  each  category  of  testing.  These  categories  include:  (1)  random  testina  (2) 
return  to  duty  testing.  (3)  follow-up  testing.  (4)  for  cause  testing  tiue  to 
acctdents/injunes.  (5)  for  cause  testing  due  to  rule  violations,  and  (6)  reasonable 
suspicion  testing.  These  numbers  do  not  include  refusals  for  testing  A  sample 
section  of  the  table  vvith  example  numbers  is  presented  on  page  iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  blank 
column  v««th  the  heading  "NUMBER  OF  SCREENING  TESTS"  requires  a  count  of 
all  screening  alcohol  tests  performed  for  each  employee  category,  ft  should  not 
include  refusals  to  test  The  second  blank  column  with  the  heading  "NUMBER  OF 
CONFIRMATION  TESTS"  requires  a  count  of  all  confirmation  alcohol  tests 
performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  C0NF1RMATK>N  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.02.  BUT  LESS  THAN  0.04"  requires 
a  count  for  each  employee  category. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04"  requires  a  count  for  each 
employee  category.  Note:  For  return  to  duty  testing,  a  confinnation  result  equal 
to  or  greater  than  0.02  is  a  violation  of  the  alcohol  mie.  Therefbie.  If  the  number 
of  results  equal  to  or  greater  than  0.04  is  unknown,  you  may  report  all  results  in 
the  third  column  of  the  tat>le. 

Each  column  in  the  table  should  be  added  and  the  answer  errtered  in  the  row 
marked  "TOTAL". 

A  sample  table  Is  provided  on  page  iv  with  example  numbers. 

At  the  bottom  of  the  page  containing  pre-employment  testing  information  is  a  box 
with  the  heading  "Number  of  applicants/transfers  denied  employmentAransfer 
following  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  greater". 
Enter  the  appropriate  number  in  the  box  provided. 

Next,  you  must  provide  a  count  of  the  "Number  of  emptoyees  ¥Who  engaged  in 
alcbhol  misuse  who  were  returned  tp  duty  in  a  covered  positkm  (having  complied 

with  the  recommendatk>ns  of  a  substance  abuse  professk)nal  as  described  in  FRA 
regulations)".  This  information  should  be  available  from  the  personnel  office 
and/or  the  drug  and  alcohol  program  manager. 

FOR  CAUSE  TESTING  data  are  provided  in  three  separate  parts  of  the  table  -  one 
for  accidents/injuries,  one  for  rules  violations,  and  one  for  reasonable  suspicion. 
In  the  top  portion  of  the  parts  for  accidents/injuries  and  rules  violations  you  must 
indicate  whether  the  testing  was  conducted  under  FRA  authority  or  under  railroad 
authority 
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SAMPLE  APPUCAMT  TEST  RESULTS  TMLE 


pfMfflptoymenttest1n9r.su  IS,  The  pfoce*ire»<)e(a*e(»  hem  etweaptirl&tie  other  caleooriM 
lb.  testmg  |a  Section  C  whi  *,  mquke  yo«  to  «»nmar«  te«i„g  ZteV^^ 


0 


Screeringtestiwefe  pefformeOon  15?  jot>  applicants  tor  engine  service  positions 

♦tf^^'tfr^^!!   T^«"to'n'»9«on  is  enleretf  la  the  first  Wank  column  of 
the  taWe  lrMh#  row  market* -Engine  Service". 

"^  were  necessary  for  6  of  the  T57  appficants  for  engine  service 

ttHs  mtormatkjrt  in  the  second  biank  coJunm  of  the  table  in  the 

Service-.  The  confinT»tk>n  test  results  fof  these  6  applicants 


Confirmation 
positions 
row  marked 
were  the  toltoviing: 


t(StS 

Ent»r 
"E  tgtne 


App  cant 


#1 

P2 

M 
¥5 
l»6 


0 
0 
0 


The  conflrmatiqn 
wereequatto 
third  blank  coliinn 


The  confirmatkyi 
Mfere  equa^to 
column  of  the 


test  results  for  3  of  the  applicants  for  engine  sen/Ice  positions 
t»  greater  thar>  0.04    Enter  this  irrtormaticr^  in  the  fourth  blank 
ti  ible  In  the  row  marked  "Engine  Service". 


The  lasl  row, 
columns.  With 
applicants  tor 
for  that 
ueed  tor  each 
answer  In  the 


triir»j 
columr>  would 


Please  nole  that  our  sample 
on  Hrw  two   The  same 
the  data  on  tra«r»  seryflce 
were  conducted  resulting  if> 
but  less  than  0.04;  the 
or  greater  than  0.04     This 


proce^kires 
workers 

confirrr  ation' 
inf  >rmati( 


Note  thai  adding  up  the  nurribers 
always  match  the  number  entei  ed 
These  numbers  may  differ  sin4e 


Confirmation  Result 
O06 
0.01 

ail 

0.04 
0.03 

ao2 


test  results  for  2  of  the  applicants  for  engine  service  positions 
greatefthar>0.02.botlesstha»>a04L  Enter  this  Information  In  the 
Of  the  table  Irv  the  row  marked  "Engine  Service". 


rtjarked  TOTAL",  requires  yoir  to  add  the  numbers  In  each  of  the 

his  example.  157  applicants  for  engine  service  positions  and  107 

--servicepoeitione  were  subjected  to  screening  tests.  The  total 

uk>  be  264  fke..  157  -►  107).  The  same  procedure  shouW  be 

<olumn.    (ve  add  alt  the  numbers  irt  that  column  and  place  the 
row^  . 


last  I 


catai 


collect»or>  k>rm  also  has  intormatton  fbr  tralri  service  workers 

«  outlined  tor  engine  sen/k»  shoukf  be  toltowed  for  entering 

'xL.J^'^  applicants  for  train  servkw  positions.  107  screening  tests 

3^firmat»orT  tests.  No  results  were  equafto  or  greater  than  0.02. 

test  result  for  T  of  the  train  sendee  appHcants  was  equal  to 

ion  is  entered  in  the  row  marked  'Trairv  Service". 


for  confirmation  results  ir>  columns  three  and  four  will  not 
in  the  second  columns  "NUMBER  OF  CONFIRMATION  TESTS" 
some  confirmation  test  results  may  be  less  than  0.02 


HI 


A 
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A- 


> 


fM^iorcf 


ft|itt  S*fti(» 


Trtit  Strvict 


TOTAl 


NUMf  I  Of 
SC«fCII«6  TfiTS 


•111 


Ml 


}H 


RE-EMPIOYMEN 


,  Nuvflca  or 

CONnMl«flO« 

rcsTs 


0 


NUMCi  or 

COMIMtllON  test 

RtsviTs  (ovAi  ro 

01  CM  ATM   TMH 

I   tl.   OUT   IISS   THAU 
1.14 


a 


NiwacR  or 
cONrtMATioN  risr 
•fsvirs  fouAi  ro 

Oli   COfATCM    THAN 
1.14 


El 


Q        0 


Pages 


Pages 


Pages 


Page  5 


Pages 


Remember  that  the  same  procedures  indk:ated  above  are  to  be  used 
for  completing  an  of  the  categories  tor  testing  In  Section  C. 

OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION  (Section  D)  requests 
information  on  employees  tested  for  drugs  and  alcohol  at  the  same  time  and  that 
you  complete  tables  dealing  with  violations  of  other  alcohol  provision8/prohibltk>ns 
of  the  regulation  and  refusals  for  testing. 

Number  of  emptoyees  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verified  positive  drug  test  and  an  doohol  test  indtoating  an  atoohol 
oortcentration  of  0.04  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indicated  box. 

VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  performing  a  safety-sensitive  function,  while  perfonnlnga  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  covered  employees  who  violate  any  of  these  FRA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  vtolations  not  delineated  in  this 
table  may  also  be  provided. 

EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST  requires  a 
count  of  the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a 
random  or  non-random  (pre-employment,  reasonable  suspicion,  return  to  duty,  or 
follow-up)  ateohol  test  required  under  the  FRA  regulation. 

ALCOHOL  TRAINING/EDUCATION  (Section  E)  requires  information  on  the  number 
of  supervisory  personnel  who  have  received  the  required  alcohol  Uaining  during 
the  current  reporting  period. 
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rm^f  t^n  l  ttoday.  Wibuary  1&.  1994  /  Rafes  «od  R»«iyrffan« 


FFM  ALCOHOL 

VEAB  COVERED  BY  7H»S 
A.  RAILAOAO  EMPLOYER 

Company 

Address 


T1SIIN6I 


MIS  DATA  COUECnOUt  FORM      0MB  No  ^tao^osze 
IIEPOW:  t9 

NFOflMATIOM 


a.i.-JlISLJ^SISI®^  '®'*^  ^®  information  provided  on  the  attached  Federal  Aeilroad 
Jwnin«ira»K>r>A*cohofTesttJ>gMBna9emertlnft^^  ^^^^ 

best  of  my  knowledge  and  I  »elief .  true,  correct,  and  complete  for  the  period  stated 


Title  T8,  use.  Section 
StO.CXX),  Of  Imprisonment 
or  cause  to  be  made  any 
within  the  jurisdiction  of 
inforniafeon  in  this  report 
Trtle  45.  US.C.  Section 


KOt 


Admir  stratlon 


The  Federal  Railroad 

8  hours.   You  may  submit 

or  any  suggestions  fbr  r^duc 

Administration;  400  7th  St 

Budget,  Paperwork  Reducttt)n 


FRA  Form  No.  FRAF6180.95A 


Sigr>ature 


Title 


Date  of  Signature 


Phone  Number 


makes  It- a  crlminaf  offense  sutjjea  to  a  maximum  fine  of 

not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 

aise  or  fraudulem  statements  or  representations  In  any  matter 

"  agency  of  the  United  States.    The  willful  fateification  of  any 

also  subject  the  submitter  to  civil  or  criminal  prosecution  under 


aiy 

msy 

43€(eK 


estimates  that  the  average  burden  for  this  report  form  is 

ny  comments  concerning  the  accuracy  of  this  burden  estimate 

•*ducing  the  burden  to:     Office  of  Safety:  Federal  Railroad 

S.W.;  Washington.  DC.  20590;  OR  Office  of  Management  and 

3n  Project  (2130^)526^  Washington.  DC.  20503 
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a  COVERED  EMPLOYEES 


COVERED  EMPLOYEES                                           .    I 

EMPLOYEE  CATEOORV 

NUMBEPOFrRA 

COVERED 

EMPLOYEES 

NUMBEROF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  I 
OPERATNO  AOMMKTRATKM                              | 

fAA 

fHWA 

FTA 

RSPA 

USCQ 

cnQinv  S^fvicc 

Train  Swvte* 

DMpilclwi/Opttrdof 

Olh«r 

TOTAL 

•  Includes  yardmasters.  hostlers  tnon-engineer  aaft).  bridge  tenders,  switch  tenders,  and  other 
miscellaneous  empkyyees  performing  covered  service  as  defined  in  49  CFR  228.5  (c). 


1. 


READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 

All  Items  refer  to  the  ajrrent  reporting  period  only  (for  example.  January  1.  1994  - 
December  31, 1994). 

This  report  Is  only  for  testing  REOUIRED  BY  THE  FEDERAL  RAILiK>AD 
ADMINISTRATXJN  (FRA)  AND  THE  U.&  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 

Results  shoukj  be  reported  only  for  employees  in  COVERED  POSmONS  as  defined 
t>y  the  FRA  akx>hol  testing  regulations. 

The  infom'>atk>n  requested  shouW  only  inckxle  testing  tor  ateohol  using  the  standard 
procedures  required  by  DOT  regyiatkjn  49  CFR  Part  40. 

Information  on  refusals  tor  testing  should  only  be  reported  in  Section  D  ["OTHER 
ALCOHOL  TESTING/PROGRAM  INFORMATION^.  Do  QOl  Include  refusals  for 
testing  in  other  sections  of  this  report. 

Complete  all  items;  DO  NOT  LEAVE  ANY  ITEM  BLANK.  If  the  value  for  an  item  is 
zero  (0).  place  a  zero  (0)  on  the  form. 


FRA  Form  No.  FRAF6180.95A 
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C.    ALCOHOL  TESTING  INFOI 

MATION 

EMPLOYEE  CATEOOnv 

7 

1  UMBER  Of 
Sa  EENINO  TESTS 

NUMBER  Of 

CONflRMATION 

TESTS 

NUMBER  Of 

CONflRMATION  TEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

0.02.  BUT  LESS  THAN 

0.04 

NUMBER  Of 

CONnnMATlON  TEST 

RESULTS  EQUAL  TO 

OROREATERTHAN 

0.04 

pPE-eupiorvEUT                                                                    | 

cnQifM  99nno4 

Train  S^fViM 

Dispdchsf/Op#fitof 

SiQnw  S#n^vo# 

OttMT 

ToM 

RANDOM 

cRQvna  S9^/ic0 

T«inS«fviee 

Ot»p«teh«r/Op«rator 

S<gn«l  S«fvic« 

Ottw 

, 

Tow 

~ 

HETUHNTOOUTY 

Engine  Sefvic* 

Tr«inS»fv»e« 

Di«patcher/Op«ratof 

Signal  S«fvic« 

Olh«f 

. 

ToW 

FCXLOW-UP 

Engine  Smvic* 

Train  S««vic« 

. 

Dispateher^Operator 

Signal  S«<vice 

Othef 

Tow 

Number  of  applicants/transfers  dor 
ateotio)  concentration  of  0.04  or  gn 

ed  employrTlftQ^transfer  following  an  alcohol  test  indicating  an 
ater                ^^ 

1 

Number  of  employees  who  enga( 
position  (having  complied  with  the 
in  FRA  regulations) 

ed  in  alcohol  misuse  who  were  returned  to  duty  in  a  covered 
ecommendations  of  a  substance  abuse  professional  as  described 

- 

FRAFormNo  FRAF6180  95A 
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C    ALCOHOL  TESTING  INFORMATION  (cootwHietn 

EMPLOYEE 
CATEGORY 

NUMBER  Of 

SCREENMO  TESTS 

NUMBER  Of 

CONflRMWTION 

TESTS 

NUMBER  Of 

CONflRMMTlON  TEST 

RESULTS  EQUAL  TO 

OROREATERTHAN 

aos.  BUT  LESS  THAN 

004 

NUMBER  Of 

CONflRMATION  TEST 

RESULTS  EQUAL  ^O 

OROREATERTHAN 

004 

FOR  CAUSE  ALCOHOL  TESTWQ 

DUE  TO  ACCCEW/INJURy 

•(Aoddenls  NOt  quaMying  under  44  &R  P«l  2tt  SubpM  q 

rrasbna  ConducM  Under  FRA  Rule        RriraKI  Riia      1 

Engine  Service 

Train  Sen/ice 

DiepelcneirOperalor 

Signal  Service 

Other 

TOTAL 

DUCTOnuiravlOlATKJN 
(TeaangConduoed  Under  FRA  Rule        RriktadRuto     1 

Train  Seivtee 

uiepatcner/Operatof 

■ 

Signal  Sarvica 

Other 

TOTAL 

REASONABLE  SUSPICION 

' 

Engine  Service 

Train  Sen/ice 

1  Di«p8leher/Oper«!or 

Signal  Service 

Olher 

1    ■ 

1              TOTAL 

FRA  Fomi  No.  FRAF6180.95A 
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D.  OTHER  ALCOHOL  TESTING/I  'RQGRAM  INFORMATION 


Numbef  of  employees  administered  drug  and  alcohol  tests  at  the  same  time  resulting  in  a  verified 
tive  drug  test  and  an  alcohol  tes  indicating  an  alcohol  concentration  of  0.04  or  greater: 


VKXATK)NS  OF  OTHER 


\LCOHOL  PROVISIONS/PROHIBfTIONS  OF  THIS  REGULATTON 


NUMBER  OF 
COVERED    _ 
EMPLOYEES 


\  lOLATlON 


Covered 

performing 


empoyee 


used  a<conol  while 
fefetysensitive  function 


Covered  employee 
hours  of 


Covered  emptoyi 
a  required 


used  alcohol  within  4 
peftormjng  safety-sensitive  function 


used  alcohol  before  taking 
p4st-accident  aicohot  test 


EMPLOYEES 


ACTION  TAKEN 


REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


Covered  employees  who  refused 
fegulation:         


o  submit  to  a  random  alcohol  test  required  under  the  FRA 


I  Covered  employees  who  refused  t(  submit  to  a  norvrandom  alcohol  test  required  under  the  FRA 
regulation: 


Numt>er 


E.   ALCOHOL  TRAINING/EDUCATION 


TRAININQ  ( URINQ  CURRENT  REPORTING  PERIOD 


Supervisory  personnel  wf)o  have  re  reived  Initial  training  on  the  specific  contemporaneous  physical, 
tiehavioral.  and  performance  indicai  ors  of  probable  alcohol  use  as  required  t)y  FRA  alcohol  testing 
regulations: 
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Number 
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APPENDIX  D  4  -  Ai.COHOL  TESTING  MANAGEiyiFltfr  IMPHRmatION  SVSTPU  /u«i  ^ 

DATA  COi^PCnON  FORM "  "* '-^^ 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completina  the  Federal  RuiiroaH 
usr;t:e?s^L"t^^  "^  Data'co.tectlon'?^''ttm^^^^^ 

1^'lllTJi^."'  uft'  ^'^^  ^^^'°"^-  ^'''  sections  addrtrth^;^^^^^^ 

.n  the  FRA  and  the  U.S.  Department  of  Transportation  (DOT)  alcohol  testing  r&gulaSons 

r^n^?c^^"  ^^^^  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the 

Se^ice-,  -Dispatcher/Operator-,  -Signal  slrvice",  and  "Other?  C S^raSitt^rCTa  Lm 
of  emp  oyees  performing  covered  service  that  are  not  included  in  speeifle^SX  cSeot^? 
Examples  .ndude  yardmasters,  hostlers  (non-engineer  craft).  bridgeTendere  Sje^reete' 
These  ooums  should  be  toed  on  the  company  records  as  of  January  T  of  Zl^^''„|ar' 
S^um^        '  """' "' ""  ~''''''  '""^'''' '°' «"  =''«9°"«  ^""ned.  ie..  the^um  cX  me 

Additional  information  must  be  completed  if  your  company  employs  personnel  who  oerform 

fi^i?^.  ^  -ALCOHOL  TESTING  INFORMATION  requires  information  for  alcohol  testinq 

O^ALCOhSl  S^r'^^^^^^^^^^  ^'^  '"''  ''^''  ^^^"^^^^  '"^°^^^^*°"  on  the  NuS 

fnf.    ^  .  ?t  SCREENING  TESTS  CONDUCTED  in  each  category  for  testing    All  numbeS 

seSS  in^th':^^^^^^^^^  ^T ''''''''  ^^'°^^^^^  service)Vction  of  the^able  shoSd  t^ 

rZLT  ®  ""^^^9°^  °^  employment  for  which  the  person  was  applying  or  transferrina 

The  other  ca tegor.es  are  for  employee  testing  and  require  information  for  employeLsTn  aS 

foVtT.VL^"V't  '""T'  ''  ^'^°'°'  ^=^^^"'"9  '''''  ^°"^"«ed  by  employee  c^^ 
or  each  category  of  testing.  Testing  categories  include:   (1)  random.  (2)  for  cause  testing  due 

rLrn  to'Sr^a^T/elllr;  ^^^^^^^^^  f^  ^^-'^  violations.  (4)  rLUnable  suS.  (5^ 
;red°n^?e  rrw'ritlJ^^^^^^^  ^°'"""  *"  ^^  ^^^'^  ^^^^  '^  '''^'  -^  the  ansJe! 

ro!l^^!^?J^^^^^'^  ^^1^  Summarizes  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
n^^l-  rP'°y^^  ^°  ^"9^9ed  in  alcohol  misuse  who  were  returned  to  doty  In  a  (Sieved 
position  (having  complied  with  the  recommendations  of  a  substance  abuse  cxofessS^as 

and/or  alcohol  program  manager.  winnTiwmwc 


« 
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EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
NUMBER  OF  COVERED  EMPL  OYBES  who  refused  to  submit  to  a  rarKlom  or  rton-random  (pre- 
employment,  reasonable  susp  cion.  return  to  duty,  follow-up,  or  for  cause  testing)  alcohol  test 
required  under  the  FRA  regula  ion. 

ALC0H0LTRAIN1NG/EDUCAT  ON  DURING  CURRENT  REPORTING  PBtlOOcequires  information 
on  the  number  of  supervisory  personriei  who  have  received  sdcohol  trainingaurir^g  the  current 
reporting  period. 


Federal  Register  /  Vol.  59.  No.  31  /  Tuesday,  February  15.  1994  /  Rules  and  Regulations 


7479 


FRA  ALCOHOL  TESTING  MIS  'EZ*  DATA  CCXIECTIGN  FORM        0MB  ^4o  21 30^)526 
(No  Alcohol  Misuse) 

YEAR  COVERED  BY  THIS  REPORT:     19 

\    RAILROAD  EMPLOYER  INFORMATION 

Company 

Address  . 


I,  the  undersigned,  certify  the  information  provided  on  the  attached  Federal  Railroad 
Administration  Alcohol  Testing  Management  Information  System  "EZ"  Data  Collection  Form  is. 
to  the  best  of  my  knowledge  and  belief,  true,  correct,  and  complete  for  the  period  stated. 


Signature 


Title 


Date  of  Signature 


Phone  Number 


Title  18,  use.  Section  1001,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
SI  0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  frauduleot  statements  or  representations  in  any  matter 
within  the  jurisdiction  of  any  agency  of  the  United  States.  The  willful  falsification  of  any 
information  in  this  report  may  also  subject  the  submitter  to  civil  or  criminal  prosecution  under 
Title  45,  U.S  C.  Section  438(e). 


The  Federal  Railroad  Administration  estimates  that  the  average  burden  for  this  report  form  is 
4  hours.  You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate 
or  any  suggestions  for  reducing  the  burden  to:  Office  of  Safety;  Federal  Railroad 
Administration;  400 '7th  St..  S W.;  Washington,  DC.  20590;  OR  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project  (2130-0526);  Washington.  DC.-S0503. 
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8    COVERfcO  EMPLOYEES 

■ 

1 

COVERED  EMPLOYEES 

EMPLOYEE  CATEGORY 

NUMG 
C< 

EMI 

;roffra 

VEREO 
LOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 

FAA 

FHWA 

FTA 

RSPA 

USCO 

Engine  Sen/ice 

Tram  Sendee 

Oispatchef/Operator 

Signal  Sefviee 

• 

I 

Ot*ier* 

- 

( 

t 

1 

TOTAL 

• 
t 

•  Includes  yardmasiers.  hostlers  (non 
employees  performing  covered  servic 

C  ALCOHOL  TESTING  INFORMATH 

engineer  cran).  bridge  tenders,  switch  tenders,  and  other  miscellaneous 
e  as  defined  in  49  CFR  228.5  (c).                            . 

)N 

NUMBER  dp  ALCOHOL  SCREENING  TESTS  CONDUCTED 

I 

t 

EVPLOVEE 
CATEGORY 

PRE- 
EMPLOYMENT 

RAf 

DOM 

FOR  CAUSE 

Accident  lf»|urv 

Testing 

Conducted 

U-der^  Rdie 

fRA_ 
Ra  -ead 

FOR  CAUSE 

Rules 

Violation 

Testing 

Conducted 

Under  Rule 

FRA 

Railroad 

REASONABLE 
SUSPICION 

RETURN  TO 
DUTY 

FOLLOW-UP 

Eng  ne  Sen/ice 

T^a.-i  Service 

1 

O.ssatcher'Ooeraror 

Sig-.a!  Service 

Otner 

- 

Totai 

- 

Number  of  employees  who  engaged 
position  (having  compljed  with  the  rea 
IP  FRA  regulations); 

in  alcohol  misuse  who  were  returned  to  duty  in  a  covered 
mmendations  of  a  substance  abuse  professional  as  described 

' 

EMPLOYEES  WHO  R 

EFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST 

Numt)er 

• 

Covered  employees  who  refused  to 

regulation; 

submit  to  3  random  alcohol  test  required  under  the  FRA 

Covered  employees  who  refused  to  s 

regulation: 

Libmit  to  a  non-random  alcohol  test  required  under  the  FRA 

ALCOHOL  TRAINING/EDU 

NATION  DURING  CURRENT  REPORTING  PERIOD 

Number 

Supervisory  personnel  who  have  rece 
behavioralrand  performance  indicator 
regulations; 

-'ed  inttiai  training  on  the  specific  contemporaneous  physical, 
of  prcoabie  alcohol  use  as  required  by  FRA  alcohol  testing 

1 

FRA  Form  No.  FRAF6180.95B 

• 

2 

— ' 

/  Voi  S«.  Ma.  «  /  T^l^■dq^  FebnMry  15,  tW4  /  Rulw  «d  llig»btlona        MSI 


bSIMdiD 


DuCi 


Secntatyefnmntportattaa, 

)ol«a»M.MrittBrte. 

AdiHiuisti  utuf .  FtdemmaOmni 
AdmMsttoth/u, 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

48CFRPwt219 

CDoctotNa  RSOR-6:  Notice  No.  sq 

RIN  2130-AA82 

International  Application:  Alcohol/Druig 
Regulations 

AGENCY:  Federal  Railroad 
Administration  (ERA),  DOT. 
ACTION:  Termination  of  rulemaking 
proceedings. 

SUMMARY:  The  Federal  Railroad 
Administration  has  determined  that  a 
separate  rulemaking  on  international 
application  of  the  Otanibus 
Transportation  Employee  Testing  Act  of 
1991  (Act)  is  unnecessary.  Accordingly, 
this  notice  withdraws  FRA's  December 
15. 1992  advance  notice  of  proposed 
rulemaking  (ANPRM).  which  asked  for 
comment  on  issues  arising  from  the 
application  of  the  Omnibus 


Transportation  Employee  Testing  Act  of 
1991  (Act)  to  f(»eign  railroads  operating 
ivithin  the  United  States  (57  FRj59605]. 
3ATES:  This  proposed  rule  is  withdrawn 
an  February  IS.  1994. 

^OR  FURTHER  INFORMATION  CONTACT: 
liValter  C.  Rockey,  Executive  Assistant  to 
he  Associate  Administrator  for  Safety 
RRS-3).  Office  of  Safety.  FRA. 
Washington,  DC  20590  (Telephone: 
202)  366-0897)  or  Patricia  V.  Sun.  Trial 
\ttomey  (RCX>-30).  Office  of  Chief 
:k>unsel.  FRA.  Washington.  DC  20590 
Telephone:  (202)  366-4002). 

SUPPt^MENTARY  INFORMATION:  Foreign 
railroads  have  been  subject  to  portions 
of  FRA's  regulations  on  the  control  of 
Edcohol  and  drug  use  (49  CFR  part  219) 
since  February  10. 1986.  In  the  above- 
mentioned  ANPRM,  FRA  asked  for 
comment  on  practical  considerations 
arising  from  international  application  of 
the  new  requirements  of  the  Act,  and 
received  none.  Foreign  railroads 
^nerally  enter  into  United  States 
territory  only  for  limited  distances  and 


-■t: 


these  railroads  already  comply  with 
existing  FRA  rules  on  post-accident  and 
for  cause  testing.  In  li^t  of  this,  and 
FRA's  successful  compliance  record 
with  foreign  railroads.  FRA  will  not 
proceed  with  a  separate  rulemaking  on 
-international  application  of  the  Act. 
Interested  parties  should  instead  look  to 
FRA's  final  rule  on  alcohol-testing 
(published  elsewhere  in  today's  Federal 
Register),  which  continues  FRA's 
current  level  of  application  while 
conforming  part  219  to  the  requirements 
of  the  Act.  llie  departmental  common 
preamble  published  in  today's  Federal 
Register  also  contains  a  discussion  of 
this  issue. 

Issued  in  Washiagton,  DC,  on  )asuaiy  25, . 
1994. 

Federico  Pena, 
Secretary  of  Tmnsportation. 
Jolene  M.  Molitoris, 

Administnttor.  Federal  Railroad 

Administration. 

(FR  Doc.  94-2036  Filed  2-3-94;  1:00  pm] 
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February  15»  1994 


Part  VII 


Department  of 
Transportation 


Federal  Highway  Administration 


'49  CFR  Parts  382,  et  aL 
ControHed  Substances  and  Alcohol  Use 
and  Testing;  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  382. 391. 392.  and  395 

IFHWA  OocfcM  Nos.  MC-116,  MC-e2-19. 
MC-«2-23] 

RIN  212S-AA79. 212S^C85. 2125-AD06 

Controlled  Substances  &  Alcohol  Use 
and  Testing 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 


SUMMARY:  The  FHWA  is  adding 
regulations  on  controlled  substances - 
and  alcohol  use  and  testing  to  the 
Federal  Motor  Carrier  Safety 
Regulations  and  making  conforming 
amendments  to  other  parts  of  those 
regulaticMis.  This  is  being  done  to 
comply  with  the  requirements  of  the 
Omnibus  Transportation  Employee 
Testing  Act  of  1991.  This  rule  requires 
employers  to  test  drivers  who  are 
required  to  obtain  commercial  driver's 
licenses  (CDLs)  for  the  illegal  use  of 
alcohol  and  controlled  sul^ances. 
EFFECTIVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  David  Miller,  Office  of  Motor 
Carrier  Standards.  (202)  366-2981,  or 
for  information  regarding  legal  issues: 
Mr.  David  Sett,  Office  of  the  Chief 
Counsel.  (202)  36&-0834,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t..  Monday  through  Friday,  except 
Federal  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

L  How  to  Read  the  FHWA  Rules 
Published  Today 

A.  Final  Rules 

The  final  rules  reqiuring  drug  and 
alcohol  testing  of  commercial  motor 
vehicle  operators  are  published  in  three 
places  in  today's  Federal  Reg^er.  This 
doounent  contains  the  final  rule  for  part 
382.  consisting  of  the  substantive 
requirements  of  who,  what,  where,  and 
when  drug  and  alcohol  testing  must  be 
done  by  employers.  The  text  of  the  rule 
follows  the  discussion  in  this  preamble. 
This  final  rule  follows  from  two 
separate  notices  of  proposed 
rulemakings— one  fw  alcohol  testing 
and  one  for  drug  testing.  Five  other 
operating  administrations  (OA)  of  the 
CNspartment  are  publishing  similar 
substantive  rules  for  alcohol  testing  in 
today's  Federal  Register. 


In  addition,  a  Department  of 
fransportation-wide  preamble  precedes 
his  document  in  today's  Federal 
Register.  It  is  entitled  Limitation  on 
Llcohol  Use  by  Transportation  Workers, 
"his  common  preamble  discusses 
I  »mments  to  the  notices  of  proposed 
;  ulemakings  (NPRM)  published  by  six 
I  iperating  administrations  on  December 
.5, 1992.  including  the  FHWA.  and  the 
>arts  of  the  final  rules  common  to  the 
ix  operating  administrations.  It  should 
►e  read  in  conjunction  with  this 
I  locument  to  ensure  a  complete 
1  inderstanding  of  the  FHWA's  final  rule. 
'  "here  is  no  common  rule  associated 
'  vith  the  common  preamble.  The  rule 
( ontained  in  this  docimient  contains  the 

nuirements  for  motor  carriers. 
i  third  document,  consisting  of 
]  egulatory  amendments  and  a  preamble, 

ontains  the  technical  testing 

>rocedures  designed  for  use  when 
■•■  Bsting  is  required  by  part  382,  this  rule. 
Frocedures  for  Transportation 

Vorkplace  Drug  and  Alcohol  Testing 
:  'rograms,  also  published  elsewhere  in 

)day's  Federal  Register,  specifies  how 
t  le  testing  is  to  be  conducted.  It  adds 
)  Icohol  testing  procedures  and  drug 
I  jsting  amendments  to  49  CFR  part  40, 
t  le  cxurent  Department-wide  drug 
t  ssting  procedures  regulation. 

.  f.  Notices  of  Proposed  Rulemakings 

In  addition  to  the  final  rules 
1  lentioned  above,  the  FHWA  is  also 
]  ublishing  in  today's  Federal  Register 
I  uee  proposals  to  change  certain 
]  rovisions  of  the  final  rules.  For  more 
i  iformation  than  provided  below, 
I  lease  refer  to  eaci  NPRM. 

The  first  NPRM  contains  a  proposal  to 
{ mend  the  part  382  final  rule  you  are 
X  ow  reading  to  include  foreign-based 
€  mployers  and  their  drivers  who  operate 
c  Dmmercial  motor  vehicles  in  and 
t  irough  the  United  States.  Included  is  a 
( iscussion  of  the  comments  received  in 
I  »sponse  to  an  advanced  notice  of 
I  roposed  rulemaking  (ANPRM) 
I  ublished  by  the  FHWA  on  December 
]  5, 1992,  in  which  various  issues 
r  )lated  to  foreign  coverage  were  raised. 

The  second  NPRM  proposes  to  amend 
]:  art  40  to  allow  confirmatory  blood 
t  (Sting  for  alcohol  during  reasonable 
s  jspicion  and  post-accident  tests  when 
a  1  evidential  breath  testing  device  is  not 
r  »adily  available.  The  Department-wide 
f  roposal  seeks  comment  on  how  blood 
ti  !sting  for  alcohol  should  be  conducted 
a  nd  what  laboratories  should  be  used. 

The  third  NPRM  proposes  a 
I  epartment-wide  procedure  for  each 
c  >erating  administration's 
/  dministrator  to  adjust  the  random  drug 
t  isting  rate.  Paralleling  the  provisicms 
f  )r  adjusting  the  alcohol  testing  rate 


appearing  in  this  rulemaking,  the 
proposal  would  allow  a  reduction  in  the 
drug  testing  rate  based  upon  reliable 
statistics  of  positive  rates  for  each 
operating  administration's  program. 

C.  Use  of  Terms  That  Might  Re 
Confusing  to  the  Reader 

In  this  document  and  the  others 
published  by  the  FHWA  and  the 
Department  in  today's  Federal  Register. 
the  terms  "drugs"  and  "controlled 
substances"  are  interchangeable  and 
have  the  same  meaning.  Unless 
otherwise  provided,  drugs  and 
controlled  substances  refer  to  marijuana 
(THC),  cocaine,  opiates,  ph'encyclidine 
(PCP),  and  amphetamines  (including 
methamphetamines). 

n.  Background 

A.  Statutory  Authority 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the 
Omnibus  Act)  was  signed  by  President 
Bush  on  October  28. 1991,  as  part  of  the 
1992  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act. 
Public  Uw  102-143,  Title  V.  105  Stat. 
917.  952  (1991).  The  Omnibus  Act 
requires  the  Secretary  of  Transportation 
to  promulgate  regulations  for  alcohol 
and  controlled  substances  testing  for 
perscms  in  safety-sensitive  positions  in 
four  modes  of  transportation — motor 
carrier,  airline,  raiboad,  and  mass 
transit.  The  general  requirements  of  the 
Omnibus  Act  are  addressed  in  the  Office 
of  the  Secretary  of  Transportation's 
(OST)  final  rule  amending  49  CFR  part 
40  and  in  the  common  preamble, 
applicable  to  all  of  the  U.S.  Department 
of  Transportation  (DOT)  modal  agency 
rules  on  alcohol  testing  programs.  These 
documents  appear  elsewhere  in  today's 
issue  of  the  Federal  Register. 

Section  5  of  the  Omnibus  Act 
addresses  requirements  specific  to 
employers  who  own  or  lease 
commercial  motor  vehicles  (CMVs)  or 
assign  persons  to  operate  such  vehicles. 
49  U.S.C.  2717.  This  section  amends  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (CMVSA).  Public  Law  99-570, 100 
Stat.  3207-170  (codified  at  49  U.S.C 
app.  2701-2718).  The  CMVSA 
established  the  requirements  for  the 
Commercial  Drivers  License  (CDL).  The 
FHWA  has  implemented  the  CDL 
provisions  of  the  CMVSA  through  the 
publication  of  several  final  rules. 

The  Omnibus  Act  requires  the 
Secretary  to  issue  regulations  requiring 
employers  to  conduct  pre-employment, 
reasonable  suspicion,  random  and  post- 
accident  testing  of  drivers  for  the  use,  in 
violation  of  law  or  Federal  regulation,  of 
alcohol  or  ccmtrolled  substances. 
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Congress  recognized  ciurent  FHWA 
regulations  for  controlled  substances 
testing  and  the  scientific  and  technical 
guidelines  established  by  the 
Department  of  Health  and  Human 
Services  incorporated  therein. 

In  addition,  this  rule  is  issued  under 
the  general  safety  regulatory  authority  of 
the  FHWA.  See  49  U.S.C  3102  and  apo 
2505.  *^*^' 

B.  Regulatory  History 

1.  Current  Regulations 

The  FHWA  published  a  final  rule  on 
November  21, 1988,  setting  forth 
regulations  to  require  employers  who 
operate  CMVs  in  interstate  commerce  to 
have  an  anti-controUed  substances 
program,  including  the  testing  of 
interstate  CMV  drivers.  See  53  FR 
47134.  That  rule  required  employers  to 
conduct  five  types  of  controlled 
substances  tests:  Pre-employment/use; 
periodic;  reasonable  cause;  post- 
acddent;  and  random.  49  CFR  part  391 
subpart  H. 

Though  there  is  no  corresponding 
alcohol  testing  program  currently 
applicable  to  motor  carriers,  a  number 
of  other  regulations  prohibit  the  misuse 
of  alcohol  and  drugs  when  operating  a 
CMV.  Prohibitions  on  use  before  and 
during  driving  appear  in  49  CFR  392.4 
and  392.5.  A  driver  who  is  convicted  of 
being  under  the  influence  of  drugs  or 
alcohol  while  driving  a  CMV  is  subject 
to  CDL  suspension.  49  CFR  383.51.  A 
driver  who  uses  Schedule  I  drugs, 
without  medical  authorization,  is 
physically  unqualified  to  drive  in 
interstate  commerce.  49  CFR 
391.41(b)(l2). 

On  the  same  date,  November  21, 1988. 
and  in  conjunction  with  publication  of 
the  FHWA  drug  testing  rule,  the  OST 
published  a  Department-wide  interim 
final  rule.  "Procedures  for 
Transportation  Workplace  Drug  Testing 
Programs."  See  53  FR  47002.  On 
December  1. 1989.  OST  published  a 
final  rule  amending  certain  portions  of 
the  interim  final  rule.  54  FR  49854, 49 
CFR  part  40. 

Subsequent  to  the  publication  of  the 
November  21, 1988.  FHWA  final  rule, 
the  FHWA  published  several  notices 
relating  to  the  controlled  substances 
testing  requirements.  See  54  FR  39546. 
54  FR  46616.  and  54  FR  53294.  On 
February  1. 1990,  the  FHWA  published 
an  interim  final  rule  and  requested 
additional  comments  to  FHWA  Docket 
No.  MC-116  on  the  changes  to  the  rule 
and  how  to  streamline  the  controlled 
substances  testing  program.  55  FR  3546. 
The  FHWA  received  24  comments  in 
response  to  this  interim  final  rule.  "The 
responses  to  two  of  these  comments  will 
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be  addressed  later  in  this  document. 
The  other  comments  were  addressed  in 
a  recent  rulemaking  on  the  drug  testing 
management  information  system  (58  FR 
68194  and  68220.  December  23. 1993). 

On  November  2. 1989.  OST  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  alcohol  testinc. 
54  FR  46326. 

2.  Notices  of  Proposed  Rulemaking 

On  December  15, 1992.  the  FHWA 
requested  public  comments  on  two 
notices  of  proposed  rulemaking  (NPRM) 
which  address  alcohol  and  controlled 
substance  testing:   ■* 

1.  Alcohol  Testing  (57  FR  59382,  59409, 
and  59516,  December  15, 1992. 
Docket  No.  MC-92-19).  and 

2.  Controlled  Substances  Testing  (57  FR 
59382.  59409.  and  59567,  December 
15, 1992.  Docket  No.  MC-92-23] 


3.  PubUc  Hearings 

The  Department  of  Transportation 
and  the  FHWA  held  three  2-day  public 
hearings  regarding  the  alcohol  and 
controlled  substances  testing  NPRMs. 
The  hearings  were  held  in  Washington. 
DC.  on  February  25  and  26.  Chicago, 
Illinois,  on  March  1  and  2.  and  San 
Francisco,  California,  on  March  4  and  5. 
The  FHWA  has  included  transcripts  of 
each  hearing  in  the  rulemaking  dockets. 
Comments  made  at  the  hearings  are 
discussed  below  along  with  written 
comments  submitted  directly  to  the 
dockets. 

4.  Comments  to  (he  Dockets 

A.  Alcohol  Testing  [Docket  MC-92- 
19].  Comments  to  docket  MC-92-19  that 
relate  to  rule  provisions  common  to  all 
operating  administrations  are  discussed 
in  the  common  preamble.  Limitation  on 
Alcohol  Use  by  Transportation  Workers. 
published  elsewhere  in  today's  Federal 
Register.  Discussion  in  this  rulemaking 
document  will  focus  6n  aspects  or 
applications  of  the  rule  which  are 
unique  to  FHWA.  Where  a  discussion  is 
included  in  this  document,  the 
corresponding  section  in  the  common 
preamble  should  also  be  consulted  for  a 
complete  understanding  of  this  final 
rule. 

The  FHWA  received  323  comments  to 
docket  MC-92-19.  the  alcohol  NPRM. 
by  the  close  of  business  on  April  14, 
1993.  The  commenters  included 
employers,  drivers,  trade  associations, 
unions,  medical  review  officers  (MROs). 
substance  abuse  professionals  (SAPs). 
and  governmental  agencies,  including 
law  enforcement  agencies,  and  school 
districts. 


Applicability 

Comments:  Many  custom  harvesters 
stated  that  their  industry-should  retain 
the  current  exemption  from  drug  testing 
in  49  CFR  part  391.  Quo/i/icofjon  0/ 
Drivers,  and  also  be  exempt  from 
alcohol  testing.  Some  commenters. 
•    including  The  Kansas  Electric  Coop, 
stated  that  rural  electric  cooperatives 
should  be  exempt  from  testing  because 
job  responsibilities  are  different  from 
those  of  over-the-road  truck  drivers. 
They  stated  that  their  employees  spend 
minimal  time  on  high  speed 
thoroughfares  in  close  proximity  to 
small  passenger  cars.  A  local 
government  agency  stated  that 
mechanics  should  not  be  subject  to 
alcohol  and  controlled  substances 
testing  because  they  could  not  afford 
such  a  program. 

The  Virginia  State  Police,  among 
others,  stated  that  only  employees 
subject  to  49  CFR  part  391  should  be 
tested.  They  stated  that  the  controlled 
substances  testing  program  is  in  place 
and  working.  The  additional  testing  for 
alcohol  could  readily  be  implemented. 
Some  comments  recommended  a  partial 
exemption  for  foreign  drivers  and  a  total 
exemption  for  electrical  contractors. 
Other  conunenters.  including  the 
Owner-Operator  Independent  Drivers 
Association  (OOEDA).  disagreed  with 
the  principle  of  industry-wide  waivers 
from  alcohol-testing  regulations. 
Though  it  opposes  non-probable  cause 
testing,  the  OOIDA  stated  that  if  testing 
were  imposed,  all  drivers  should  be 
treated  equally.  The  Federal  mandate  is 
that  government  and  school  bus  drivers 
be  tested  as  other  drivers  are  tested. 

One  commenter  stated  that  employees 
who  worked  for  employers  subject  to 
the  Federal  Transit  Administration 
(FTA)  rules  should  be  tested  under  FTA 
rules.  Another  commenter  asked  how  to 
report  CDL  drivers  who  are  subject  to 
the  Federal  Transit  Act.  and  whether 
non-CDL  and  non-Section  18  drivers 
must  be  tested.  The  Montana  and  South 
Dakota  Departments  of  Transportation 
recommended  that  transit  systems  with 
fewer  than  15  safety-sensitive 
employees  should  be  exempt  from 
testing  regulations.  The  Association  of 
American  Railroads  (AAR)  and  Transtar. 
Inc.  stated  that  railroad  employees  who 
operate  CMVs  should  be  tested  under 
the  jurisdiction  of  the  FRA.  not  the 
FHWA.  The  AAR  stated  that  most 
railroad  employees,  who  operate  CMVs. 
drive  their  vehicles  sporadically. 
Driving  is  not  their  primary 
responsibility.  Some  commenters  stated 
pil>eHne  employees,  who  operate  CMVs, 
should  only  be  subject  to  Research  and 
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Special  Programs  Administration 
(RSPAHurisdiction. 

The  TianiwBpe  Vefley  Autfnnity 
(TVA)  and  ether  cioiiHaeiitei&  stated  that 
employees  euibject  te  the  Nnclwir 
Reguletoiy  ConuHiision  {NRQ  should 
be  tested  under  NRC  regnletions.  The 
TVA  stated  that  fboe  is  needless,  costly 
duplicatioa  wUch  Rgnificantly 
corapouads  the  oppoitonity  %at  human 
error  ta  the  testing  progtam.  The  U.S. 
Postal  WoriarB  Uakm  stated  drat  the 
U.S.  FM  Office  has  •  credible 
coatroUed  eHbetaBces  testing  program 
and  should  be  fiven  credit  for  dieir 
progran.  Pinnacie  TVausport  Services. 
Inc.  stated  that  dnvers  of  CMVs  daouM 
only  be  subject  to  FHWA  regnlatimis. 

Other  oommealBn,  inchimx^  the 
Washii^toa  State  Petrol  (WSP).  stated 
that  govenyaeifl  employees  sJiouId  be 
totally  exempted  from  the  alcohol 
testing  iqgiilatioas,  Tlie  WSP  stated  that 
requiring  govenuoental  agencies, 
including  sduwl  bus  drivers  and 
highway  road  crews,  to  implement 
random  alcobal  testii^  would  huther 
reduce  Unuted  budgets  for  these 
agencies.  The  WSP  also  stated  that  their 
state  currently  has  a  strong  and  effective 
school  bus  Inspection  program. 

FHWA  Response;  The  Omnibus  Act, 
as  stated  above,  amended  the  CMVSA, 
subjecting  eU  drhme  of  CMVs  who  are 
required  to  otMain  CDLs  to  testing  for 
the  illegal  trae  of  doohoil  and  controlled 
substances.  The  Omnflnis  Act  does  not 
provide  spedfic  waiver  authority  apart 
from  the  CMVSA.  The  CMVSA  gives  the 
Secntary  the  discretion  to  waive  classes 
of  drivers  and  vehicles  from  all  or  part 
of  the  statute's  requirements.  The 
FHWA  does  not  believe  that  this  waiver 
authority  is  breed  enough  to  waive  all 
drivers  frtan  leqairenwQts  of  the 
Omnibus  Act  See  H  JL  Rep.  Na  901 , 
99th  Cong..  2d  Sess.  4  (1986).  Moreover, 
the  FHWA  does  not  faeUeve  it  as  is  dte 
public  interest  to  grant  industry-mde 
exemptions  from  testing  requirements 
beyond  those  permitted  in  the  OX. 
program  as  a  whole.  Therefore,  only 
those  few  categories  of  drivers  th^  have 
received  full  waivers  from  CDL 
requirements  are  similarly  waived  frxnn 
drug  and  alcohol  testing  requirements. 

Employers  not  subject  to  this  rule  will 
be  those  employers  who  exclusively 
employ  drivers  that  are  not  subject  to 
commercial  driver's  license 
requirements.  Such  employers  may  be 
Department  of  Defense  (DoD)  agencies 
who  only  employ  active  duty  military 
personnel.  Those  (DoDl  i^encies  that 
employ  civilian  and  oon-active  duty 
drivers  will  be  subject  to  these  rules  and 
must  implement  FHWA  required  testing 
programs  for  those  civilian  and  non- 
active  doty  drivers.  Other  employers  not 


sut  ject  to  ^s  rule  include  farmers, 
en  f^ency  response  and  fitefi^hting 
COB  ipsnies,  when  they  employ  Arivers 
tha  hafve  been  waived  from  ^OL 
reg  liremaots  by  their  State  of  licensure. 

k  mployers  Who  en  subiect  to  the 
Fee  eral  Transit  Administratkm's  (FTAJ 
ale  ihol  end  controlled  substances 
tesi  ing  regulations  are  not  subject  to  the 
FH  VA's  regulations.  The  FTA  generally 
req  lires  its  ^antee's  to  be  subj«:t  to  its 
rul(  s.  The  FTA.  however,  will  not 
req  lire  recipients  receivii^  Federal 
fur  ling  under  section  16(b)(2)  of  the 
Fet  eral  Transit  Act  to  follow  the  FTA 
sub  stance  testing  rule.  The  Federal 
Tra  isit  Act.  under  section  16(bJ(2), 
pro /ides  cqifital  assistance  throu^  a 
Sta  e  to  oiymiiations  that  provide 
spe  nalized  tranqxutation  services  to 
eld  trly  persons  and  persons  with 
dis  ibflities.  Tlie  funds  may  go  to 
noi  profit  organizations,  and  under 
cer  jin  circumstances,  to  public  bodies. 

1  lough  some  commmters  suggested 
to  t  le  FHWA  and  die  FTA  that  the  FTA 
cov  a-  section  160})(2|  recipients  in  the 
FTi  k  Tufe,  th^  Omnibus  Act  does  not 
pro  ade  such  coverage.  Ibeeefere.  the 
Ct/i  V  drivers  of  section  16(bK2) 
re^aeats  win  be  covered  nnder  diis 
FH  VA  rale.  See  die  FTA  final  rule 
put  lisbed  elsewhere  in  today's  Federal 
Rei  ister  for  Anther  JaSormation. 

/^  B  for  employers  aod  drivers  subject 
to  « ther  Fedmal  agencies*  testing 
pro  rraois.  the  FHWA.  aloDg  with  tfae 
oth  T  operatii^  administtBtiaos  in  the 
Dei  artmeiA  and  the  OST.  have  woriced 
wit  I  the  NRC,  the  Departments  of 
Ene  rgy  (DOE)  and  Health  and  Human 
Ser  ices  (DHHS)  and  other  Federal 
agei  icies  to  establish  similar 
reqi  drements  fm  testing  of  both  the 
agei  tcies'  Federal  employees  *wiH 
regi  lated  entities.  The  FHWA  has 
atte  npted  to  have  substantially 
con  patible  regulations  with  all  Federal 
agei  icies  that  require  testing  of  Federal ' 
and  non-Federal  employees.  However, 
ope  ators  of  CMVs  and  their  employers 
mui  t  comply  witfi  the  requirements  of 
the  Dranibus  Act  regardless  of  whether 
an  { mployer  has  an  existing  drug  and/ 
or  a  cohol  testing  program. 
"^  T  lis  section  also  specifies  that 
pen  ons  virho  are  both  an  employer  and 
a  di  :veT,  that  is,  the  person  who  owns 
a  bi  siness  and  also  drives  a  commercial 
mrt  >r  vehicle  for  that  business 
(ger  erally  called  an  owner-operator), 
mu!  t  comply  with  both  the  driver  and 
the  jmployw  requirements  contained  in 
pari  382.  This  section  also  stipulates 
that  an  employer  with  only  one  driver 
ma]  not  have  an  independent  random 
test  ng  program.  Such  emplojjers  must 
join  a  group  of  other  DOT  regulated 
emj  loyers,  generally  known  as  a 


consortium,  to  conduct  random  testiQg 
for  alcohol  and  drug  testing.  This 
requirement  is  neoessaiy  to  ensure  a 
truly  random  selection,  since  it  is 
impossible  to  randomly  select  from  a 
pool  that  contains  only  one  person. 

Definitions 

Co/nmenfs.The  Council  of  Special 
Transportation  and  the  County  of 
Somerset,  New  Jersey  stated  that  tlte 
term  "safety-sensitive  position"  should 
be  defined  in  the  regulations.  The 
Council  of  Special  TraasportSlkn  added 
that  the  FHWA  and  FTA  ^ouM 
minimize  inconsistencies  in  their 
respective  regulations  and  definitions. 
Other  commenters  stated  that  the 
definition  of  the  tens  "aoddent"  should 
be  consistent  with  cuneat  rules. 

FHWA  Response:  The  tenn  "safety- 
sensitive  function"  was  defined  in  the 
proposal  and  is  defined  in  this  final 
rule.  A  safety-sensitive  fiinction  or 
position  in  the  mass  transit  industiy 
encompasses  more  functions  than  the 
FHWA's  exclusive  definition  of  a  CMV 
driver  and  thus,  the  FHWA  and  FTA 
cannot  have  identical  definitions  for 
this  term.  Testing  is  restricted  to  CMV 
operators  in  Section  S  of  the  Omnibus 
Act.  Section  6,  in  contrast  allows  the 
FTA  to  determine  what  mass 
transportation  employees  are 
responsible  for  safety-sensidve 
functions.  See  the  FTA  final  rule 
published  elsewhere  in  today's  Federal 
Register  for  a  complete  discussion  of 
FTA  covered  safety-sensitive  functions. 

The  FHWA  proposed  a  definition  of 
"accidenf*  to  be  consistent  with  the 
Omnibus  Act,  which  requires  that 
drivers  involved  in  an  accident  where 
there  is  loss  <tf  human  life,  regardless  of 
fault  be  tested.  The  Secretary  is  also 
given  the  discretion  to  determine  what 
other  serious  accidents,  involving 
bodily  injury  or  significant  property 
damage,  trigger  post-eccident  testing. 
The  FHWA  is  maintaining  the  definition 
as  proposed  in  the  NPRM.  which 
adopted  the  definition  of  accident 
appearing  in  49  CFR  390.5. 

Requirewent  for  Notice 

Comments:  Numerous  commenters 
opposed  any  requirement  to  provide 
written  notification,  stating  diat  because 
the  proposed  regulations  prohibit  an 
employer  from  representing  a  non-DOT 
test  as  a  test  conducted  under  the 
regulations  of  the  Department,  no 
written  notice  is  necessary.  Odier 
commenters  stated  that  written  notice 
should  be  provided.  The  Amalgamated 
Transit  Union  (ATU)  stated  that  a 
written  notice  requirement  would 
establish  imiforniity  and  confirm  that 
notice  has  been  properly  given. 
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Recommendations  regarding  the  time 
frame  for  written  notice  ranged  from 
immediately  prior  to  the  test  to  the  day 
of  the  test. 

FHWA  Response:  This  requirement  is 
necessary  to  address  the  concerns  of 
drivers  who  have  complained  that  their 
employers  purported  to  require  a  test 
under  the  current  drug  testing  program 
when,  in  fact,  the  test  was  not  required 
by  FHWA  regulations,  hi  order  to 
provide  employers  with  flexibility,  the 
form  of  the  notification  is  not 
prescribed.  It  may  be  oral  or  written. 
The  breath  alcohol  testing  form  and  the 
drug  testing  custody  and  control  form 
may  be  used  to  meet  the  requirement  for 
notice.  The  final  rule  requires  only  that 
notification  be  given  prior  to  the 
administration  of  the  test. 

Medication  Exception. 

Comments:  Several  commenters, 
including  the  American  Trucking 
Associations  (ATA),  stated  that  an 
exception  should  not  be  made  for  the 
consumption  of  prescription  medication 
containing  alcohol.  However,  the  ATA 
also  stated  that  employees  should  be 
allowed  to  possess  prescription 
medicine  containing  alcohol. 

Other  comments,  including  those 
from  the  OOIDA,  stated  that  an 
exception  should  be  allowed  for  the 
consumption  of  prescription  medicine 
containing  alcohol.  STA  United  Inc. 
recommended  removing  the  stipulation 
that  an  employer  must  have  actual 
knowledge  that  an  employee  possesses 
alcohol,  arguing  that  actual  knowledge 
implies  the  existence  of  a  witness  and 
the  presence  of  a  witness  justifies  the 
performance  of  a  reasonable  suspicion 
test. 

FHWA  Response:  The  FHWA  received 
no  comments  regarding  whether  a  driver 
is  as  safe  on  the  highway  using 
medications  as  a  driver  who  does  not 
use  them.  We  believe  that  the  public 
interest  is  better  served  if  we  continue 
our  long-standing  prohibition  on  the 
possession  and  consiunption  of 
substances  containing  any  amount  of 
alcohol.  Highway  safety  is  of  paramount 
importance,  and  there  are  alternative 
medications  which  do  not  contain 
alcohol.  The  FHWA  continues  to  believe 
that  CMV  drivers  must  use  non- 
impairing  medications  while  drivine 
CMVs. 

Finally,  it  should  be  noted  that  mere 
possession  of  alcohol,  standing  alone, 
does  not  give  rise  to  a  reasonable 
suspicion  test  under  this  part,  which 
must  be  based  on  observations 
concerning  the  appearance,  behavior, 
speech,  orbody  odors  of  a  driver. 


Pre-duty  Alcohol  Use 

Comments:  Several  commenters 
stated  that  drivers  should  abstain  fitim 
consuming  alcohol  prior  to  duty,  but 
there  was  no  consensus  on  the  length  of 
the  required  abstinence.  The  US  DOE 
recommended  5  hours.  The  Texas  Pupil 
Transportation  Drug  Testing  Advisory 
Committee  recommended  6  hours. 
Other  commenters,  including  the 
American  Bus  Association  (ABA)  and 
U.S.  West  Communications, 
recommended  8  hours.  "The  ABA 
believed  that  an  8  hour  abstinence  is 
necessary  in  order  to  prevent  an 
otherwise  lawful  use  of  alcohol  from 
invalidating  a  post-accident  test.  The 
Council  on  Special  Transportation 
opposed  the  pre-duty  prohibition  on  the 
use  of  alcohol  because  it  is  unfair  to  "on 
call"  drivers  and  the  employer  can  not 
enforce  such  a  regulation. 

FHWA  Response:  Current  regulations 
applicable  to  persons  who  operate 
CMVs  in  interstate  commerce  prohibit  a 
person  fix)m  consuming  an  intoxicating 
beverage  regardless  of  its  alcohol 
content  within  4  hours  before  going  on 
duty,  operating  or  having  physical 
control  of  a  motor  vehicle.  See  49  CFR 
392.5.  The  FHWA  believes  that  the 
public's  interest  in  safety  is  better 
served  if  the  current  pre-duty  alcohol 
prohibition  is  extended  to  all  CMV 
operators  subject  to  alcohol  and 
controlled  substances  testing.  All 
commenters  who  were  in  favor  of 
prohibiting  pre-duty  alcohol  use 
supported  abstinence  periods  of  4  or 
more  hours.  The  FHWA  understands  the 
concern  of  the  ABA  that  the  pre-duty 
use  of  alcohol  may  register  during  a 
post-accident  test.'Th6'4  hour 
abstinence  period,  however,  is  a 
minimum  requirement,  regardless  of  a 
driver's  alcohol  concentration.  A  driver 
may  in  fact  need  to  abstain  for  a  longer 
period  in  order  to  be  below  0.02  BAC 
while  operating  a  CMV, 

Pre-employment/Pre-duty  Testing 

Comments:  The  ATA  stated  that  pre- 
employment  testing  is  unnecessary  and 
that  the  FHWA  should  waive  such 
testing  under  section  12013  of  the 
CMVSA.  Once  a  driver  is  hired,  they 
state,  the  person  is  subject  to  random 
and  probable  cause  testing,  which  is 
sufficient  to  deter  misuse. 

FHWA  Response:  Even  accepting,  for 
the  sake  of  the  argument,  the  comment's 
presumption  that  pre-employment 
testing  is  inherently  useless,  the  FHWA 
does  not  believe  it  has  the  authority  to 
waive  all  drivers  from  a  major  provision 
of  the  legislation.  Eliminating  all  pre- 
employment  tests  would  greatly 


diminish  the  number  of  required  tests, 
and  would,  in  effect,  rewrite  the  statute. 

Post-accident  Testing  ' 

Comments:  There  were  numerous 
comments.to  this  section  dealing  with 
such  issues  as  who  should  be  required 
or  permitted  to  perform  the  post- 
accident  testing  and  how  long  after  an 
accident  occurs  should  a  driver  be 
required  to  be  tested.  Commenters, 
including  the  California  Trucking 
Association  (CTA),  supported  the 
position  that  law  enforcement  officials 
either  be  required  or  permitted  to 
perform  post-accident  testing.  The  CTA 
stated  that  the  police  should  perform 
post-accident  testing  because  they  have 
the  necessary  equipment  and  training  to 
perform  the  tests.  One  commenter  stated 
that  the  test  should  be  performed  if  the 
accident  is  reportable,  regardless  of 
whether  a  citation  is  issued.  Other 
commenters  supported  post-accident 
testing  only  if  the  driver  receives  a 
citation.  The  NEA  opposed  the 
requirement  to  test  all  CMV  drivers 
involved  in  fatal  accidents  because  the 
tested  driver  may  not  have  caused  the 
accident.  The  National  Education 
Association  (NEA)  stated  that  there 
should  be  some  showing  of  fault  or 
culpability  before  a  driver  is  required  to 
be  tested.  A  few  commenters  opposed 
post-accident  testing. 

There  was  no  consensus  on  the 
maximum  time  limit  after  the  accident 
an  employer  should  be  required  to  test 
the  driver.  The  US  DOE  recommended 
one  hour  while  others  recommended 
either  four  or  eight  hours  as  the 
maximum  limit.  A  few  commenters  did 
not  like  the  eight  hour  time  Umit  but  did 
not  recommend  an  alternative. 

The  National  Solid  Waste 
Management  Association  (NSWMA) 
stated  that  a  post-accident  test  should 
not  be  voided  if  the  testing  official  fails 
to  give  notice  that  the  test  is  required  by 
regulation.  Other  commenters  stated 
that  either  police  or  employers  should 
be  permitted  to  conduct  the  test  at  the 
employer's  option. 

FHWA  Response:  The  Omnibus  Act 
expressly  requires  that  every  CMV 
driver  involved  in  an  accident  that 
involves  a  fatality  must  be  tested  for 
alcohtfl  and  controlled  substances, 
regardless  of  whether  the  driver  was 
culpable  or  at  fault. 

Tne  statute  does  allow,  however,  the 
FHWA  to  determine  what  other  types  of 
"serious  accidents  involving  bodily 
injury  or  significant  property  damage" 
should  lead  to  a  driver  being  tested  for 
alcohol  and  controlled  substances.  In 
order  to  be  consistent  with  current 
standards,  accidents  as  defined  in  49 
CFR  390.5  (towaway  and  medical 
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assistance  criteria^  are  considered 
seriotis  enou^  to  trigger  testli^  In 
addition,  there  mu^  be  some 
determination  by  a  third  party  law 
enforcement  offiJciaL  through  issuance 
of  a  traiEc  dtatioo  to  the  driver  arising 
from  the  acddent.  that  the  driver's 
actions  may  have  contributed  to  the 
accident 

Certain  tests  conducted  by  law 
enforcement  officials  with  iiidependent 
authority  may  be  substituted  by  the 
employer  fcv  a  post-accident  test  if  the 
employer  obtains  tiie  results.  Since  such 
tests  would  be  conducted  independent 
of  this  part,  a  law  enforcement  official 
would  not  give  the  notification  required 
in  this  part 

Post-acddmit  testing  must  be  done  as 
soon  as  pos^le  after  an  accident 
However,  the  FHWA  lealizes  that  there 
are  times  when,  because  of  unforeseen 
problems,  a  test  is  not  obtainable  in  the 
first  couple  of  hours  after  the  accident. 
The  FHWA  believes  that  the  eight  hour 
time  frame  for  alcohol  testing  is 
therefore  necessary  to  allow  £or  testing 
under  such  circumstances.  A  driver  who 
was  over  0.10  BAC  at  the  time  of  the 
accident  may  continue  to  test  above  0.02 
BAC  at  the  time  of  the  test,  h  is 
generally  accepted  that  alo^ol 
dissipates  from  the  body  in  a  very  short 
time.  However,  the  FHWA  believes  that 
a  driver,  who  continues  to  have  a 
pnshibited  alcohol  oonoentratioa  up  to  8 
hours  after  an  accident  that  requires  an 
alcohol/cootroUad  fiubstances  test. 
should  be  subject  to  evaluation  by  a 
substance  ahuae  jlrofessaonal. 

Random  Testing 

See  limitation  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  random  alcohol  testing  comments, 
including  the  random  roadside  testing 
option  proposed  in  the  NPRM  but  not 
included  in  the  final  rule. 

ReasonaUe  Suspicion  Testing 

Comments:  A  few  commenters, 
including  the  IBT.  were  opposed  to 
lowering  the  number  of  supervisors 
needed  to  make  a  reasonable  suspicion 
obsen'ation.  from  the  current  rule's  two 
to  the  proposal's  one.  The  union  staled 
that  it  weakens  protection  for  workers. 
Other  commenters  supported  the  single 
supervisor  requirement. 

FHWA  Response:  The  FHWA  believes 
that  requiring  only  one  supervisor  or 
company  official  to  make  a  reasonable 
suspicioo  determination  responds  to  the 
operational  realities  of  motor  carrier 
operations.  "Hie  FHWA  received  many 
comments  and  mudi  oral  testimony 
stating  that  there  are  often  not  two 
supervisors  available  to  make  such 
determinations  on  those  relatively 
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infre  quent  occasions  when  some  drivers 
retui  n  to  terminals.  Only  one  supervisor 
or  c(  mpnry  cfficial  mig^  be  pretwnt 
and  <  rvaikble  to  dbsenre  the  driver. 

Tl  e  cunent  dmg  testing  rule, 
mon  over,  requires  obser yalion  by  two 
supe  rvisors  or  company  officials  oniy 
wfaei  e  Ceesible.  It  is  the  FHWA's 
expe  lienae  in  administering  tiae  rule 
that  notorcarrierseAen.duetothe 
oper  itional  characteristics  noted  Above, 
have  not  found  it  fsasiUe  to  obtain 
obse  ■vations  from  two  supervisors.  After 
the  1  ict  evaluation  by  the  FHWA  of 
feasi  )iUty  has  proven  difScxilt  In  effect 
then  fore,  this  rule  may  not  be 
dimi  nishing  significantly  the  overall 
num  }eTS  of  supervisors  and  company 
offic  als  making  reasonable  suspicion 
detei  minabons. 

In  order  to  counteract  any  perceived 
incn  ase  in  the  potential  for  ^use  by 
com  )any  officials  caused  by  eliminating 
the  t  ATO  supervisor  requirement,  the  one 
supe  rvisor  who  makes  the  reasonable 
susp  icion  determination  is  prohibited 
bom  conducting  the  alcohol  test  Thus, 
it  rei  [lains  that  at  least  two  company 
offic  als  must  become  involved  before 
any  i  Iriver  is  determined  to  have 
violj  ted  this  rule  such  that  the  driver  is 
refei  red  to  a  SAP.  Drivers  are  further 
prot(  icted  by  the  requirement  for  all 
persi  )ns  making  reasonable  suspicion      J^ 
detei  minations  to  receive  at  least  60 
mini  ites  of  training  on  the  physical, 
beha  vioral.  speech,  and  performance 
indii  ators  of  alcohol  misuse. 

Exct  ptions  for  Testing  Perfotmed  by 
Com  ortiums 

Cc  mments:  Pinnacle  Transport 
Serv  ces.  Inc.  stated  that  the  reference  in 
the  t  tie  of  this  topic  to  consortiums 
shovild  be  removed  because  it  did  not 
tely  and  completely  reference  the 
il  cable  sections. 

7  WA  Response: The  FHWA  agrees, . 
las  removed  this  as  a  separate 

.  The  only  exceptions 
able  in  the  final  rule  are  placed 
r  the  pre-employment  testing 
.  The  random  testing  exception 
!  een  removed  entirely. 
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Rete  ition  of  Records 

Cc  mments:  Numerous  commenters, 
including  the  ATA.  recommended 
redu  nng  the  record  retention  period 
from  the  proposed  S^ear  period  to  a  3- 
year  period.  Roadway  Express,  Inc. 
state  i  that  a  maximum  record  retention 
peril  d  of  three  years  would  be 
cons  stent  with  other  HiWA 
reoa  dkeepiog  xequiiements  lor  medical 
reco  ds.  The  US  OQE  recorameDded  that 
equi  )ment  records  be  retained  far  2 
year  I  since  they  are  similar  in  nature  to 
colU  ction  process  records.  Pinnacle 


Transport  Services,  inc.  lecoaonesKled 
that  the  duediold  lor  ekabal  test  aeMks 
whicb  are  vequired  to  bis  kept  far  S  9«Brs 
should  be  dianged  from  0.02  BAC  to 
0.04  BAC  The  NSWMA  recommended 
that  the  annual  report  of  test  results  be 
kept  for  no  more^han  5  years. 

The  Arlington.  Viiginia  Public 
Schools  recommend^  that  employers 
not  be  required  to  keep  equipment 
calibration  records  because  the  police 
department  does  the  alcohol  testing  for 
the  school  system. 

FHWA  flespoflse;  The  proposed 
regulations  were  designed  to  be 
consistent  among  all  modes  of  the 
Department  to  permit  compliance  for 
employers  that  are  subject  to  the 
regulations  of  two  or  more  DOT 
agencies.  The  FHWA  does  not  believe 
that  sufficient  justification  was 
presented  to  warrant  a  change  to  the 
record  retention  requirements.  With 
regard  to  maintenance  of  records  by  a 
party  other  than  the  employer,  the 
FHWA  currently  allows  agents  of  the 
employer  to  maintain  certain  records, 
provided  the  employer  obtains  such 
records  for  auditing  within  two  business 
days  after  the  request  of  an  authorized 
representative  of  the  FHWA.  This 
language  is  included  in  §  382.401(d). 

Access  to  Facilities  and  Records 

See  Limitation  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Required  Evaluation  and  Testing 

See  Limitation  on  Alcohol  Use  by 
Transportation  Woiisers  for  discussion 
of  comments  on  this  section. 

Other  Alcohol-Related  Conduct 

See  Limitation  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comments  on  this  section. 

Disqualifications  and  Consequences 

Comments:  The  OOIDA  and  the  NEA 
both  recommended  that  a  driver  not  be 
disqualified  without  the  benefit  of  a 
hearing.  The  Idaho  Department  of  Law 
Enforcement  recommended  that  a  driver 
only  be  disqualified  upon  conviction  of 
an  alcohol  violation,  not  a  positive  test. 

FHWA  Response:  Because  the  FHWA 
has  not  included  the  MCSAP  random  • 
roadside  testing  option  in  the  final  rule, 
the  associated  CDL  suspension 
penalties,  and  the  corresponding  iJriving 
prohibition  periods  in  the  employer- 
based  testing  option,  are  also  not 
included  in  the  final  rale.  The  only 
consequence  under  this  rule  for 
violation  of  the  alcdioi  prohibitions  is 
referral  to  a  substance  abnse 
professional,  who  may  require  the 
driver  to  undergo  treatment  before 
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returning  to  perfonn  safety-sensitive 
functions,  and  a  retum-to-duty  test  with 
a  result  below  04)2.  The  purpose  is  to 
ensure  that  drivers  are  evaluated  for 
akx>hol  problems,  and  that  they  get  the 
treatment  they  need  before  returning  to 
duty.  Therefore.  Che  time  period  a  driver 
is  actually  pnAibited  torn  driving  will 
vary,  depending  on  the  speed  with 
which  a  SAP  is  consulted  and  the 
results  of  the  SAP's  evaluation. 

Of  course,  the  driver  disquahfications 
and  24  hour  out-of-service  period 
provided  for  discovery  and  conviction 
of  certain  alcohol  offenses  by  law 
enforcement  officials  remain.  See  49 
CFR  383.51  and  392.5. 

Motor  Carrier  Obligation  to  Promulgate 
a  Policy  on  the  Misuse  of  Controlled 
Substances 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comments  on  this  section. 

Controlled  Substance  Training  for 
Supervisors  and  Company  Officials 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  comments  en  this  section. 

Referral,  Evaluation  and  Treatment 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Part  392— Alcohol  Prohibition 

Comments:  The  Shell  Oil  Company 
and  the  Oi^ganization  Resources 
Counselors  Inc.  stated  that  an  out-of- 
service  order  shoidd  be  produced  only 
for  an  alcohol  concentration  of  0.04 
BAC  or  more.  Pinnacle  Transport 
Services  opposed  the  requirement  that 
no  driver  shall  be  on  duty  or  operate  a 
CMV  if  by  the  person's  appearance,  the 
driver  may  have  used  alcohol. 

FHWA  Response:  The  FHWA  has  had 
a  policy  of  zero  tolerance  for  alcohol  use 
by  CMV  driven  since  the  early  1940's. 
The  safety  of  the  traveling  public  is 
paramount  An  employee  who  has 
either  recently  consumed  an  alcoholic 
beverage  or  who  has  any  detected 
presence  of  alcohol  may  not  be  on  duty 
until  the  alcohol  has  dissipated  from  the 
person's  system.  It  is  not  specified  in 
this  section  how  the  alcohol  is  detected 
or  how  long  it  takes  to  dissipate. 

In  addition,  section  382.505  provides 
that  drivers  are  prohibited  frmn  driving 
for  24  hours,  thou^  not  placed  out-of- 
service.  %vfaen  they  are  discovered 
throu^  testing  under  part  382  to  have 
an  alcohol  concentration  of  0.02  or 
greater,  but  less  than  OJO*.  Results  below 
0.02  through  testing  under  this  part  are 
considered  "negative." 


The  24  hours  out-<rf4ervioe  period  is 
required  by  the  CMVSA  to  be  imposed 
on  drivers  discovered  by  law 
enforcement  officials  to  have  violated 
the  proscriptions  in  $392.5.  including 
any  measured  concentration  of  alcohol. 
It  is  designed  to  ensure  that  tiie 
employee  is  provided  enough  time  to 
become  alcohol  free  prior  to  driving  a 
CMV  again.  See  discussion  below  of 
Section  382.505  in  Section-by-Section 
Analysis. 

On-Duty  Time 

Comments:  Several  commenters, 
including  the  ATA.  oppose  recoixiing 
time  spent  submitting  to  an  alcohol  or 
controlled  substances  test  as  on-duty 
time.  The  ATA  stated  that  time  spent 
acquiring  or  renewing  a  CDL  or  taking 
a  physical  examination  is  not  logged  as 
on-duty  time.  The  recording  of  on-duty 
time  while  performing  a  mandatory  test 
would  have  a  significant  impact  on  the 
industry  in  terms  of  lost  productivity 
and  other  costs.  Testing  is  a  fitness  for 
duty  issue,  they  believe,  not  the 
performing  of  work  for  an  employer. 
The  OOIDA  stated  that  return-to-duty 
testing  should  always  be  on-duty  time. 
STA  United  Inc.  stated  that  retum-to- 
duty  testing  should  be  on-duty  time  if 
the  driver  continues  to  work  for  the 
same  employer  in  a  fob  not  related  to 
safety  during  rehabilitation. 

FHWA  f?es/x>nse:  Testing  under  these 
requirements  is  done  to  deter  CMV 
drivers  from  using  alcohol  and 
controlled  substances.  The  FHWA 
continues  to  believe  that  all  time  spent 
travelling  to  and  participating  in  either 
a  drug  or  alcohol  test  is  to  be  logged  as 
on-duty  time  when  a  random, 
reasonable  suspicion,  post-accident,  or 
follow-up  test  is  directed  by  or  on  behalf 
of  a  motor  carrier.  | 

B.  Controlled  Substances  Docket  MC- 
92-23 

The  comments  to  docket  MC-92-23 
which  are  similar  to  those  considered  in 
the  discussion  of  the  comments  to  the 
alcohol  testing  docket  MC-92-19  are 
not  discussed  again  below.  The 
following  discussion  involves  only 
comments  that  are  different  bom  those 
submitted  to  docket  no.  MC--92-19  and 
the  common  preamble,  limitation  on 
Alcohol  Use  by  Transportation  Workers. 

The  FHWA  received  107  comments  to 
this  NPRM.  The  commenters  included: 
Employers:  drivers;  driver's 
associations:  unions;  MROs;  SAPs;  and 
Federal  State  and  local  governments. 
Commmters  from  government  agencies 
included  law  enforcement  ^encies  and 
school  districts. 


AppUcabillty 

Comments:  The  American  Postal 
Workers  Union  (APWU)  stated  that 
postal  woricers  should  be  exempt  from 
controlled  substances  testing.  The  Truck 
Stop  Operators  Association  stated  that 
mechanics  should  be  subject  to  the 
FHWA  rules. 

FHWA  Response:  As  stated  above, 
only  drivers  waived  from  CDL 
requirements  are  similariy  waived  from 
the  alcohol  and  controlled  substances 
testmg  regulations.  Mechanics  who  hold 
CDLs  to  operate  CMVs  for  fruck  stop 
operators  will  be  required  by  this  rule 
to  submit  to  alcohol  and  dnj^  testing  if 
they  operate  CMVs  on  public  highways. 
Definitions 

Comments:  One  commenter  stated 
that  the  definition  of  MRO  should 
include  health  care  professionals 
because  the  FHWA  allows  these 
professionals  to  perfonn  medical 
examinations.  One  commenter  at  the 
San  Francisco.  California,  hearing 
recommended  that  a  definition  of 
"verified  negative  test"  be  included  in 
this  section.  Ccxnmenters  to  the  docket 
and  at  the  Wadiington.  DXH  hearing  that 
the  definition  of  SAP  should  include  a 
"certified  employee  assistance 
professional",  "occupational  health 
nurse"  and  "certified  addiction 
counselor".  The  Employee  Assistance 
Professionals  Association  recomm«ided 
that  only  their  members  be  allowed  to 
serve  as  SAPs. 

The  IBT  said  that  "canceled  test" 
should  be  defined  in  part  40.  if  at  all. 
The  IBT  believed  that  the  use  of  the 
word  "adulteraUon"  in  the  definition  of 
"canceled  test"  was  confusing.  In 
addition,  the  IBT  recommended  that 
MROs  be  required  to  take  MRO  courses 
and  pass  a  qualifying  examination.  The 
IBT  also  believed  that  SAPs  should  be 
certified,  be  in  current  practice  and  have 
appropriate  training. 

FHWA  Response:  The  FHWA  agrees 
with  the  IBT  that  the  definition  of  the 
term  "canceled  test"  was  confusing  and 
has  concluded  that  the  FHWA's 
restatement  of  part  40  issues  is 
unwarranted.  The  FHWA  has  decided  to 
remove  this  section,  making  part  40 
procedujfes  for  canceled  tests  to  be  the 
FHWA  standard. 

The  definitions  of  a  SAP.  verified 
negative  test,  and  the  qualifications  of 
MROs  and  SAPs  also  involve 
Department-wide  issues  and  Aus  will 
be  controlled  by  regulations  issued  the 
Office  of  the  Secretary  49  CFR  Part  40. 
See  the  Office  of  the  Secretary's 
responses  to  these  comments  in  the  final 
rule  amending  part  40.  Docket  No. 
48153.  Procedures  for  Transportation 


Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today's  Federal  Register. 

Starting  Date  for  Controlled  Substances 
Testing  Programs 

Comments:  One  commenter  was 
confused  about  the  proposed  382.115(c) 
regarding  employers  who  begin  business 
after  the  second  year  after 
implementation  of  the  rule.  One 
commenter  stated  that  the 
implementation  dates  should  be  the 
same  for  all  employers.  Other 
commenters  believed  that  the  alcohol 
and  controlled  substances  testing 
programs  should  be  implemented 
within  6  months  of  the  effective  date  of 
the  regulations.  The  Montana  Office  of 
Public  Instruction  suggested  that 
implementation  be  delayed  until  July  1, 
1995,  to  allow  Montana  school  districts 
to  minimize  negative  fiscal 
consequences  to  existing  programs. 

FHWA  Response:  Given  its  experience 
administering  the  drug  testing  program 
under  part  391.  subpart  H,  the  FHWA 
believes  that  small  employers  will 
require  more  time  to  implement  changes 
mandated  by  the  Omnibus  Act  than 
large  employers.  Small  entities  may 
have  di^culty  implementing  all  of  the 
requirements  within  one  year.  Larger 
employers,  however,  should  be  able  to 
implement  the  programs  within 
approximately  one  year. 

Accordingly,  large  employers  (fifty  or 
more  drivers)  will  be  required  to 
implement  a  complete,  hilly  operational 
program  that  complies  with  this  rule 
and  part  40  on  January  1, 1995.  Small 
employers  (fewer  than  fifty  drivers) 
must  implement  the  requirements  of 
this  part  and  part  40  on  January  1, 1996. 

Furthermore,  the  Department  has 
decided  that  all  employers  subject  to  the 
current  drug  testing  regulations  at  part 
391,  subpart  H,  must  begin  split  sample 
collections  and  provide  CMV  drivers  the 
opportunity  for  split  sample 
reconfirmation  of  a  verified  positive 
drug  test  result  within  6  months  from 
today,  in  accordance  with  the  amended 
part  40.  Since  this  only  affects  those 
persons  subject  to  current  drug  testing 
under  subpart  H,  amendatory  language 
has  been  inserted  in  subpart  H  requiring 
this  Department-wide  procedure. 

Controlled  Substances  Testing — General 

Comments:  The  IBT  recommended 
removing  the  reference  to  "prescription 
drug",  because  such  a  reference  was  not 
in  the  present  rule. 

FHWA  Response:  The  FHWA  agrees 
that  the  reference  to  prescription 
controlled  substance  use  should  be 
deleted.  The  FHWA  has  used  the  term. 
"thera[>eutic  drug  use"  in  §  391.97(d) 


and  has  placed  that  phrase  into  this 
ml  I. 

Pn  Employment/Pre-Duty  Testing 

( 'omments:  The  International 
Bn  therhood  of  Teamsters 
rec  immended  retaining  the  12-month 
pai  ticipation  option  which  is  currently 
pai :  of  the  exception  criteria  in  subpart 
H.  Two  commenters  recommended  that 
em  }Ioyers  be  permitted  to  obtain  and 
use  an  applicant's  prior  testing 
inf  )rmation  during  the  hiring  process  as 
a  c  mdition  of  employment.  The  OOIDA 
wa ;  opposed  to  requiring  a  driver  to 
sig  I  an  authorization  for  the  release  of 
tes  results  as  a  condition  of 
em  )loyment. 

J  HWA  Response:  The  subpart  H,  "12 
mo  ith  participation  in  a  random  drug 
tes  ing  program"  allowance  will  be 
ret  lined.  49  CFR  391.103(d)(2)(ii)(B). 
Set  the  discussion  of  §  382.413  below 
for  a  discussion  of  release  of  previous 
em  )Ioyers'  testing  information. 

Poi  t-Accident  Testing 

t  'omments:  The  OOIDA  opposed  post- 
ac(  ident  testing  without  probable  cause. 
Otl  ler  commenters  believed  that  the 
ter  n  "safety  sensitive  function"  should 
be  iefined.  The  Edison  Electric  Institute 
su|  gested  that  paragraph  (a)(1)  be 
Te\  ised  to  read  "•  •  •  performing  a 
saf  sty  sensitive  function  with  regard  to 
dri  /ing,  loading  or  securing  loads  on 
ve:  icles  that  are  driven  on  a  public 
hiaiway."  In  addition,  commenters 
asUed  if  continuous  procedural 
ina  Actions  about  post-accident  testing 
WG  uld  include  ensuring  that  post- 
ac(  ident  testing  kits  are  kept  in  each 
ve  icle  and  that  reminders  are  posted 
on  )ulletin  boards. 

he  ATA  believed  that  post-accident 
tes  ing  should  apply  only  to  those 
dri  ^ers  involved  in  a  fatal  accident  for 
wl;  ich  they  were  issued  a  citation  for  a, 
mc  ving  violation.  One  commenter  was 
op  >osed  to  the  provision  that  a  citation 
hai   to  be  issued.  A  few  commenters 
sta  ed  that  there  should  be  no 
ac<  eptable  reason  for  leaving  the  scene 
of  in  accident. 

( )ne  commenter  believed  that  the 
"tc  w-away"  requirement  in  accidents 
sh(  luld  be  replaced  with  minimiun 
do  lar  amounts.  For  example,  $2,500  for 
"VI  ins"  and  SS.OOO  for  "buses  and 
tru  cks"  could  be  used.  Another 
co:  nmenter  suggested  that  the  FHWA 
eit  ler  require  that  a  blood  test  be 
pe  formed  on  a  driver  who  is 
in<  apacitated  for  at  least  24  hours  or 
re<  uire  a  law  enforcement  official  to 
pe  form  the  test. 

.  ^HWA  Response:  The  Omnibus  Act 
re(  uires  that  testing  be  conducted  after 
all  fatal  accidents,  regardless  of  whether 


or  not  a  citation  is  issued.  Safety- 
sensitive  functions  are  defined  in 
§  382.107  of  the  rule.  The  regulations 
require  that  the  employer  provide 
employees  with  necessary  post-accident 
information,  procedures,  and 
instructions  so  that  the  employees  may 
be  able  to  comply  with  the  requirements 
of  this  section.  Tne  FHWA  believes  that 
the  employer  should  be  given  maximum 
flexibility  in  implementing  the  post- 
accident  drug  testing  requirements. 
"Post-accident  testing  kits"  and  bulletin 
board  notices  might  be  possible  options 
for  complying  with  the  regulations,  but 
there  is  no  requirement  to  produce 
either  such  kits  or  notices.  There  is  also 
no  requirement,  or  authorization,  to  take 
specimens  of  any  kjpd  from  an 
incapacitated  driver  unable  to  consent 
to  testing. 

The  FHWA  believes  that  the  "tow- 
away"  criteria  appearing  in  the 
definition,  adopted  from  49  CFR  390.5, 
is  better  criteria  for  an  accident  because 
property  damage  estimates  sometimes 
change.  Finally,  it  is  reasonable  to  allow 
drivers  subject  to  post-accident  testing 
to  leave  the  scene  of  the  accident  for 
medical  and  other  emergencies. 

Random  Testing 

Comments:  One  commenter  was 
opposed  to  any  random  testing  for 
controlled  sul^tances.  A  few 
commenters  recommended  testing  by 
employers.  Though  not  proposed,  other 
commenters  recommended  that  the  drug 
testing  be  done  at  the  roadside  by 
government  officials. 

Although  the  FHWA  did  not  provide 
any  options  for  a  random  testing  rate  in 
the  drug  testing  NPRM,  many 
commenters  recommended  rates 
differing  from  50%. 

One  commenter  suggested  that  a 
statement  should  be  added  to  this 
section  regarding  the  legality  of 
requiring  an  employee  to  submit  to 
testing  on  off-duty  time.  Another 
commenter  questioned  the  requirement 
to  perform  random  selections  at  least 
quarterly. 

FHWA  Response:  For  a  discussion  of 
adjusting  the  random  drug  testing  rate 
in  a  manner  similar  to  the  alcohol  / 
testing  rate  adjustment  provided  in  this 
rule,  see  the  NPRM  published  elsewhere 
in  today's  Federal  Register. 

To  preserve  randomness  and  the 
deterrent  value  of  the  program,  drivers 
must  have  an  equal  chance  of  being 
randomly  tested  throughout  the  year. 
Due  to  the  varying  sizes  of  employers, 
however,  nowhere  in  the  rule  is  it 
required  that  random  selection  be  made 
at  least  on  a  quarterly  basis  for  all 
employers.  The  rule  merely  requires 


that  testing  be  tprsad  reasonably 
throu^KNit  the  year. 

As  stated  above,  the  time  spent 
performing  most  tests  must  be  logged  as 
on  duty,  Conpensation  arrangements 
between  drivers  and  their  employers  is 
beyond  the  scope  of  FHWA  regulatory 
authority. 

Reasonable  Suspicion  Testing 

^Comments:  One  commenter  suggested 
that  the  supervisor's  observations 
leading  to  a  reasonable  suspicion  test  be 
documented  within  two  hours  of  the 
observation.  Another  suggested  that  the 
time  requirement  for  dociunentation  be 
reduced  to  within  two  to  six  hours  from 
the  24  hours  provided  in  the  proposal. 
One  commenter  stated  that 
documentation  should  not  be  attached 
to  the  resulU.  but  should  be  available 
upon  request. 

FHWA  Response:  The  FHWA 
currwitly  requires  in  49  CFR  §  391.99(d) 
that  documentation  of  reasonable 
suspicion  determinations  for  drug  tests 
be  completed  within  24  hours  of  the 
observed  behavior  or  before  the  results 
of  the  tests  are  received,  whichever  is 
earlier.  There  is  no  requirement  that  the 
written  documentation  for  a  reasonable 
suspicion  test  be  attached  to  the  test 
result  itself. 

This  requirement  is  being  carried  over 
for  drug  testing  only  in  this  rule.  An 
employer  may  need  more  than  two  or 
six  hours  to  document  a  reasonable 
suspicion  test.  The  24  hour  period 
should  allow  documentaUon  to  occur  by 
the  next  day's  shift  at  the  latest  because. 
»n  most  situations,  test  results  will  not 
be  available  Hi  thin  24  hours. 

Written  documentation  is  required  for 
reasonable  suspicion  drug  testing,  but 
not  alcohol  testing,  because  of  the 
greater  difficulty  in  recognizing 
indications  of  drug  use.  Unlike  alcohol 
use.  drug  use.  largely  because  of  its 
general  illegality,  is  not  something  with 
which  most  people  are  widely  familiar. 
The  physical  effects  may  also  be  more 
subtle,  even  to  those  exposed  to  drug 
use  and  to  professional  Drug 
Recognition  Experts  (DRE).  While  60 
minutes  of  training  in  the  indicators  of 
drug  use  is  required  by  the  rule,  it  is  not 
expected  to  transform  employers  into 
DREs. 

Documentation  will  allow  employers 
to  review  reasonable  suspicion 
determinations  made  by  its  officials.  By 
comparing  the  observations  recorded 
before  both  positive  and  negative  test 
results,  employers  may  be  able  to 
evaluate  patterns  or  procedures  which 
are  affecting  the  efficacy  of  reasonable 
suspicion  testing,  and  make  changes, 
accordingly.  In  this  way,  documentaUon 
should  also  serve  to  reduce  the  potential 
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for  the  use  of  reasonable  suspicion 
testing  as  a  method  of  harassing  drivers. 

Exceptions  for  Testing  Performed  by 
Consortiums 

Comments:  One  commenter  stated 
that  this  section  omits  certifications 
from  other  employers  for  trip  lease. 
»"t«ichange,  or  contract  drivers. 

FHWA  Response:  Because  the 
exception  is  being  moved  to  the  pre- 
employment/pre-duty  testing  section, 
certifications  for  trip  lease,  interchange 
or  contract  drivers  are  still  acceptable.  ' 
Split  Sample  Testiiig 

Comments:  A  number  of  commenters 
were  in  favor  of  the  section  as  proposed 
One  of  them  sUted  that  it  provides 
further  protection  of  privacy  and  due 
process  rights. 

The  ATA  stated  that  split  sample 
testing  should  only  be  requiiBd  for 
reasons^le  suspicion  testing.  One 
commenter,  the  Food  Marketing 
InsUtute  (FMII.  stated  that  there  has 
been  no  demonstrated  need  for  split 
samples  and  suggested  that  split 
samples  be  allowed  as  an  option.  The 
FMI  recommended  that  an  employer  be 
allowed  to  choose  the  testing  lab  and 
require  the  employee  to  pay  for  testing. 
One  commenter  believed  that  the 
employer  should  not  have  to  pay  for  the 
split  »mple  test.  Another  commenter 
suggested  that  the  FHWA  allow  the 
same  laboratory  to  test  the  split  sample 
so  that  employers  could  avoid  both  the 
additional  cost  of  blind  sample  testing 
and  the  necessity  of  a  contract  with 
another  laboratory. 

STA  United  believed  that  part  40  and 
part  382  should  explain  which  sample 
is  primary  and  which  ifrsecondary  by 
milliliter  example.  STA  United  stated 
that  split  sample  testing  is  costly.  The 
California  Department  of  Personnel 
Administration  was  opposed  to  split 
sample  testing. 

FHWA  Response:  Because  split 
sample  testing  involves  the  issue  of 
testing  methodology,  the  regulations  on 
spill  sample  testing  are  being  written  by 
the  Office  of  the  Secretary.  The  FHWA 
has  decided  to  remove  this  section  and 
defer  to  the  requirements  in  part  40.  See 
the  part  40  rulemaking  published 
elsewhere  in  today's  Federal  Register, 
Procedures  for  Transportation 
WoHcplace  Drug  and  Alcohol  Testing 
Program. 


Canceled  Tests 

Comments:  Several  commenters  to 
this  section  agreed  with  it  as  written 
and  dted  the  deterrent  effect.  One 
commenter  recommended  that  a  retest 
should  be  performed  if  the  employer 
requests  it.  Other  commenters 


recommended  adding  canceled,  follow- 
up,  random,  and  reasonaUe  suspicion 
tests  to  those  that  require  a  dMver  to 
resubmit  a  sample.  One  coounentar 
stated  that  the  requirements  of  this 
section  «rere  burdensome  and  costly 
and  should  be  the  responsibility  of  the 
testing  labmatoiies  and  MRO. 

FHWA  Response:  Because  canceled 
tests  involve  testing  procedures     ' 
applicable  to  all  modes  of  DOT.  the 
FHWA  has  decided  to  remove  this 
section  and  defer  to  the  requirements  in 
part  40.  See  the  part  40  rulemaking 
Published  elsewhere  in  today's  Federal 
Renter.  Procedures  for  Transportation 
Workplace  Drug  and  AloohtA  Testine 
Program. 

Laboratory  Notifications 

Comments:  The  California 
Department  of  Personnel 
Administration  suggested  that 
laboratory  reports  be  sent  direcUy  to  the 
employer. 

FHWA  Response:  The  FHWA  has 
decided  to  remove  this  section  and  defer 
to  the  requiremenU  in  part  40.  See  the 
part  40  rulemaking  published  elsewhere 
in  today's  Federal  Register,  Procedures 
for  Transportation  Workplace  Drug  and 
Alcohol  Testing  Ptog^m. 

Medical  Review  Officer  Notifications  to 
the  Tested  Individual 

Comments:  One  commenter  stated 
that  the  prescription  medication 
affirmative  defense  to  allegations  of 
driving  while  using  a  controlled 
substance  should  be  removed.  STA 
United  stated  that  if  a  MRO  does  not 
make  contact  with  the  employee,  the 
MRO  must  include  complete 
documentation  with  the  hard  copy  test 
result.  The  California  Department  of 
Personnel  Administration  believed  that 
the  time  Umit  allowed  for  a  MRO  review 
should  be  restricted.  The  Department 
also  believed  that  the  employer  should 
instruct  the  employee  to  be  available  for 
a  MRO  contact;  the  MRO  to  contact  the 
employer  within  three  days  if  unable  to 
contact  the  employee:  and  the  employee 
to  contact  the  MRO  within  three  days. 
One  commenter  supported  the 
requirement  for  the  employer  to  contact 
the  empfoyee  promptly  if  the  MRO  is 
unable  to  reach  the  employee. 

FHWA  Response:  Because  MRO 
notification  to  the  tested  individual 
involves  a  multi-modal  procedural 
issue,  the  FHWA  has  decided  to  remove 
this  section  and  defer  to  the 
requirements  in  part  40.  See  the  part  40 
rulemaking  published  elsewhere  in 
today's  Federal  Register.  Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  Program. 
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Medical  Review  Officer  Notification  to 
the  Employer 

Comments:  One  commenter  believed 
that  the  MRO  should  be  required  to 
send  a  signed  written  notification  to  the 
employer  within  three  days  of  the 
MRO's  Bnal  completion  of  paperwork 
necessary  to  generate  the  final  report. 
Another  commenter  recommended  that 
the  MRO  be  allowed  fourteen  days  to 
mail  the  results. 

One  commenter  recommended  that 
the  MRO  should  only  be  permitted  to 
use  electronic  transmission  devices 
which  provide  confidentiality  of  results; 
MROs  should  not  be  permitted  to  use  a 
facsimile  machine.  Another  commenter 
supported  the  use  of  facsimile  machines 
to  transmit  controlled  substances  test 
results.  One  commenter  believed  that  a 
written  report  of  the  results  was  a 
burdeif,  the  MRO  should  only  be 
required  to  review  and  certify  the 
results.  STA  United  recommended  that 
the  "three  day  mail"  requirement  be 
clarified.  The  commenter  also  stated 
that  the  requirement  that  the  name  of 
the  donor  be  provided  by  the  MRO  ' 
compromises  privacy. 

FHWA  Response:  A  signed,  written 
notification  bom  the  MRO  to  the 
employer  identifying  the  driver  and  test 
results  is  essential  to  the  effective 
administration  of  this  rule.  If  a  motoi 
carrier  allows  an  MRO  to  report 
controlled  substances  test  results  by  the 
use  of  a  facsimile  machine,  the 
employer  must  control  access  to  reports 
transmitted  in  this  manner. 

The  FHWA  also  disagrees  with  the 
comment  that  the  MRO  should  be 
required  to  send  signed  wTitten 
notification  within  three  days  of  the 
MRO's  final  completion  of  paperwork 
and  the  commenter  who  recommended 
that  the  MRO  be  allowed  fourteen  days 
to  mail  the  test  results.  Three  business 
days  after  completion  of  the  MRO's 
review  of  the  test  result  is  sufficient 
time  to  both  generate  a  controlled 
substances  test  result  report  and  begin 
the  report  transmission  process  to  the 
employer.  Certain  tests,  such  as  a  pre- 
employment/pre-duty  or  retum-to-duty 
test,  require  the  employer  to  receive  a 
negative  test  result  before  allowing  the 
employee  to  perform  a  safety  sensitive 
function.  An  excessive  time  limit  in 
obtaining  a  controlled  substances  test 
result  may  affect  an  employee's 
livelihood. 

Employer  Notifications 

Comments:  One  qommenter 
recommended  that  the  employer  not  be 
required  to  notify  pre-employment 
controlled  substances  test  subjects  that 
the  MRO  was  unable  to  contact  them. 


un  ess  they  requested  the  results  of  the 
tei  Is.  One  commenter  stated  that  it  is 
un  realistic  to  require  an  employer  to 
CO  itact  applicants  who  tested  positive 
foi  a  controlled  substance  because  they 
pr  ibably  no  longer  want  the  job. 

'  'he  Carolina  Power  &  Light  believed 
thi  it  there  should  be  no  requirement  that 
en  ployees  be  notified  after  every  test. 
En  iployers  should  be  allowed  to 
CO  nmimicate  the  test  results  in  their 
ov  n  way. 

,  ^HWA  Response:  Notifying  the  driver 
of  >ositive  test  results  is  essential  to 
fa:  -ness.  The  procedures  contained  in 
su  }part  H  and  included  in  this  rule  are 
adequate  to  ensure  notification.  Yet.  it  is 
desirable  that  review  of  applicant's  tests 
be  concluded  in  some  way.  In  the 
cu  irent  drug  testing  program,  tests  are 
CO  [iducted  and  MROs  hold  results 
in  lefinitely  until  a  driver  is  contacted. 
It  s  only  at  the  point  that  a  driver  is 
CO  ntacted  that  the  five  day  period  begins 
to  run  to  verify  a  confirmed  positive  test 
re  lult.  To  remedy  that  situation,  under 
th  s  final  rule,  an  employer  is  required 
to  make  a  reasonable  effort  to  contact 
th  i  applicant  and  inform  the  applicant 
th^t  he/she  must  contact  the  MRO 
inlmediately.  If  the  applicant  does  not 
cc  ntact  the  MRO  after  5  days,  the  MRO 
w  11  verify  the  test  as  positive  and  close 
th  i  donor's  file  rather  than  leave  it  open 
in  lefinitely. 

U  boratory  Recordkeeping  and  Record 
fl(  tendon 

Comments:  The  IBT  believed  that 
b<  cause  the  requirements  of  this  section 
ar ;  adequately  addressed  in  part  40,  the 
se  ::tion  should  be  removed,  "rhe  OOIDA 
w  IS  in  support  of  this  section. 

FHWA  Response:  The  FHWA  agrees. 
T  lis  section  is  removed. 

M  ?dical  Review  Officer  Recordkeeping 
ai  d  Record  Reten  tion 

Comments:  Some  commenters  stated 
th  at  they  saw  no  compelling  reason  for 
th  is  requirement  and  recommended  that 
ei  iployers  be  permitted  to  be  the 
a  stodians  of  test  results. 

FHWA  Response:  The  FHWA  does  not 
a{  ree  that  employers  should  be  the  sole 
ci  stodians  of  test  results.  Because  the 
M  RO  makes  controlled  substances  test 
di  terminations,  the  MRO  must  also 
r€  tain  copies  of  test  results  as  a  back-up 
ai  d  for  use  in  compliance  enforcement 
ai  d  in  resolving  potential  disputes 
ir  volving  test  results. 

E.  nployer  Record  Retention 

Comments:  The  OOIDA  was  in  favor 
the  regulaticHis  as  proposed.  Mobile 
L  iboratory  Services  recommended  that 
ei  iployers  be  allowed  to  retain  any  copy 
the  custody  and  control  form  because 


employers  often  do  not  get  the  copy  that 
shows  the  controlled  substances  test 
results  firom  the  MRO. 

Roadway  Express  Inc.  and  ATA 
recommended  that  the  record  retention 
period  should  be  reduced  to  three  years, 
consistent  with  other  FHWA  record 
retention  requirements.  The  Baltimore 
Gas  &  Electric  Company  believed  that  a 
retention  period  should  be  assigned  to 
each  record  to  eliminate  errors  in  their 
maintenance. 

FHWA  Respdnse:  The  FHWA 
disagrees  with  the  commenter  who 
stated  that  the  employer  be  allowed  to 
retain  any  copy  of  the  custody  and 
control  form  because  employers  do  not 
always  receive  the  employer  copy  of  the 
form.  The  employer  is  required  to  retain 
the  employer's  copy  of  the  custody  and 
control  form,  and  not,  for  instance,  the 
copy  of  the  form  which  the  testing 
laboratory  sends  to  the  MRO.  The  MRO 
might  change  a  laboratory  confirmed 
positive  test  result  to  a  verified  negative 
test  result  after  affording  the  donor  an 
opportimity  to  present  an  affirmative 
defense. 

The  FHWA  believes  it  must  remain 
consistent  with  the  other  operating 
Administrations  who  all  have  a  five  year 
recordkeeping  requirement  for  positive 
test  results. 

Reporting  of  Results  in  a  Management 
Information  System 

Comments:  One  commenter  stated 
that  the  amount  of  information 
submitted  in  response  to  the  annual 
reporting  requirement  should  be 
de{)endent  on  the  number  of  persons 
subject  to  the  rule.  The  DOT  should 
provide  the  annual  reporting  form  and 
alcohol  testing  form  free  of  charge.  One 
commenter  suggested  that  the  reporting 
year  should  be  July  1  through  June  30 
with  the  due  date  in  August  of  each 
year.  Conoco  Inc.  objected  to  the 
proposed  annual  reporting  requirement 
and  suggested  continuation  of  the 
current  system. 

FHWA  Response:  Annual  reporting  of 
results  will  assist  the  FHWA  in 
determining  the  need  for  future  action 
on  the  programs.  Without  such 
information,  the  FHWA  has  no  way  of 
discovering  whether  the  use  of  drugs 
and/or  alcohol  is  decreasing  or 
increasing.  This  information  is  needed 
to  reassess  such  things  as  the  efficacy  of 
the  program,  the  random  testing  rate, 
the  need  for  various  types  of  testing . 
programs,  and  whether  additional    . 
countermeasures  are  necessary.  Though 
the  FHWA  wishes  to  simplify 
recordkeeping,  it  must  maintain  similar 
recordkeeping  requirements  as  other 
DOT  modes,  especially  for  those 
employers  subject  to  the  jurisdiction  of 
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two  or  more  Administrations.  The 
calendar  year  is  used  as  the  reporting 
year.  The  model  forms  provided  with 
this  rule  may  be  used  to  compile  the 
annual  report. 

Access  to  Individual  Records 

Comments:  Many  commenters 
expressed  their  frustration  with  the  lack 
of  a  system  of  drug  testing  information 
under  the  current  drug  testing  rule. 
Many  responded  favorably  to  the 
quesUon  in  the  NPRM's  preamble  about 
making  release  of  such  information  a 
condition  of  employment  as  a  driver. 
Some  went  so  far  as  to  say  that  the 
program  was  meaningless  without  some 
system,  because  drivers  who  test 
positive  merely  go  to  work  for  another 
employer  without  ever  being  recertified 
as  medically  qualified  or  taking  a 
retum-to-duty  test.  Other  commenters 
strongly  opposed  requiring  information 
sharing  as  a  violation  of  privacy  rights. 

FHWA  Response:  The  FHWA  agrees 
that  the  lack  of  shared  information  has 
left  the  current  drug  testing  program 
with  a  large  hole  through  which  drivers 
can  avoid  the  purpose  of  the  program- 
to  deter  drug  use  by  drivers.  Some 
drivers  are  continuing  to  use  drugs,  and 
when  caught,  merely  change  employers. 
Section  382.413  of  this  final  rule  has 
been  designed  to«nsure  that  drivers 
complete  the  required  rehabilitation  and 
retum-to-duty  tests.  By  making  the 
information  releasable  only  pursuant  to 
the  driver's  consent,  privacy  concerns   ■ 
are  obviated. 

Required  Evaluation  and  Testing 

Comments:  NSWMA  reconunended 
that  drivers  who  have  tested  positive  for 
controlled  substances  only  be  allowed 
to  perform  safety-sensitive  functions 
necessary  to  respond  to  an  emergency 
under  a  motor  carrier  or  government 
escort. 

FHWA  Response:  Though  not  stated 
expressly  in  the  rule,  it  is  reasonable  to 
allow  a  driver  to  temporarily  continue 
to  perform  safety-sensitive  functions 
after  a  violation  of  the  mle's 
prohibitions  in  an  emergency  situation. 
In  such  a  situation,  an  employer  or 
govenmient  official  may  not  always  be 
available  to  oversee  the  driver's  action. 
For  example,  a  driver  who  has  violated 
the  rules  may  move  a  truck  carrying 
hazardous  matnials  off  of  a  bridge  or  a 
railroad  track  crossing.  These  types  of 
instances  will  be  rare.  If  the  driver  is  the 
only  available  person  at  the  scene 
capable  of  eliminating  the  imminent 
danger  of  a  threat  to  public  safety,  the 
driver  should  be  allowed  to  perform  the 
safety-sensitive  function  only  until  the 
danger  has  ceased. 


Disqualifications  and  Penalties 

Comments:  The  IBT  stated  that  a  one 
year  loss  of  driving  privileges  for  a 
refusal  to  submit  to  a  required  test  is 
unduly  harsh.  A  refusal  to  test  should 
be  the  same  penalty  as  a  positive 
controlled  substances  test.  The  union 
stated  that  often  it  is  unclear  whether  or 
not  the  driver's  words  or  behavior 
constituted  a  refusal  tobe  tested. 
The  ATA  recommended  that  an 
employee  who  tests  positive  for  a 
controlled  substances  test  also  be 
disqualified  for  120  days  for  each 
violation.  DAC  Services  stated  that  the 
penalties  proposed  in  the  NPRM  should 
be  made,  stricter,  with  the  penalty  for 
testing  positive  at  least  as  severe  as  a 
refusal  to  be  tested.  Roadway  Express 
Inc.  recommended  a  120  day 
disqualification  for  the  first  offense  and 
a  lifetime  disqualification  for  the  second 
offense.  The  employer  stated  that  the 
mere  testing  or  even  detection  without 
significant  job  consequences  for  positive 
tests  will- not  deter  controlled 
substances  use.  National  MRO  stated 
that  a  verified  positive  test  after  a  fatal 
accident  should  trigger  stricter  penalties 
in  addition  to  barring  a  driver  frx>m 
holding  a  CDL  Another  consortium. 
Bensinger/Dupont  Inc..  opposed  the  60 
day  disqualification  for  a  second 
positive  controlled  substances  test, 
recommending,  instead,  a  minimum  of 
six  random  follow-up  tests. 

FHWA  Response:  The  FHWA  has  not 
included  any  CDL  suspensions  or  other 
disqualifications  from  the  final  rule, 
including  for  a  refusal  to  test.  The  only 
driving  prohibition  period  for  a 
controlled  substances  violation  is 
similar  to  that  for  alcohol— completion 
of  rehabilitation  requirements  and  a 
retum-to-duty  test  with  a  negative 
resuh. 

Motor  Carrier  Obligation  to  Promulgate 
a  Policy  on  the  Misuse  of  Controlled 
Substances 

Comments:  The  ATA  and  the 
Roadway  Express  Inc.  stated  that  the 
proposed  NPRM  details  the  educaUonal 
material  requirements  to  such  a  degree 
that  the  employer  is  unduly  restricted  in 
material  development.  Both  commenters 
recommended  that  the  employee  have 
access  to  this  information  upon  request 
rather  than  requiring  an  employer  to 
provide  every  covered  employee  with  a 
copy  of  the  material.  The  employee  does 
not  need  to  be  informed  of  the 
controlled  substances  testing  procedures 
because  they  are  already  in  Uie 
Department's  regulations  if  the 
eiimjoyee  wishes  to  consult  them. 

"The  IBT  recommended  at  least  one 
hour  of  tiaining.for  employees 


conducted  by  an  instructor  who  is  able 
to  answer  questions  fit>m  the 
participants,  rather  than  the  proposed 
requirement  to  notify  employees  of  the 
availability  of  this  material. 

FHWA  Response:  The  FHWA  believes 
that  the  motor  carrier  is  not  unduly 
restricted  in  educational  material 
development.  The  final  rule  contains 
the  minimum  required  educational 
material  content.  The  FHWA  allows  the 
employer  considerable  latitude 
regarding  additional  materials  and  the 
form  of  dissemination.  A  Uve 
presentation  is  not  required.  The 
regulations  require  that  the  educational 
materials  must  be  provided  to  the 
employee  and  that  the  employee  and 
employer  sign  the  employer's  notice  of 
the  availability  of  the  materials. 

Controlled  Substance  Training  for 
Supervisors  and  Company  Officials 

See  Limitations  on  Alcohol  Use  by 
Transportation  WoHcers  for  discussion 
of  this  section. 

Referral,  Evaluation  and  Treatment 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

PART  395-HOURS  OF  SERVICE  OF 
DRIVERS 


Definitions 

Comments:  Several  commenters 
supported  requiring  time  spent  in  the 
controlled  substances  testing  process  as 
on-duty  time.  The  IBT  recommended 
including  time  spent  traveling  to  and 
from  the  collection  site  as  on-duty  time. 
Other  conunenters  stated  that  the 
definition  of  on-duty  time  should 
include  retum-to-duty  testing. 

The  Western  Company  believed  that 
including  testing  as  on-duty  time  would 
cause  a  significant  burden  on  the 
industry. 

FHWA  Response:  See  the  response  to 
comments  under  Docket  MC-92-19 
above. 

D.  Docket  No.  MC-1  IS— Other 
Comments  Regarding  Controlled 
Substances  Testing 

Comments:  The  ATA  stated  that 
physiciaffis  who  perform  biennial 
medical  examinations  and  prospective 
employers  should  have  access  to  prior 
controlled  substances  test  results 
without  the  need  for  an  employee's 
authorization. 

The  regulations  require  a  CMV  driver 
who  receives  a  citation  in  an  accident  to 
be  tested,  yet  the  employee  may  not 
receive  the  citation  until  days  after  the 
accident,  when  any  controlled 


sttbrtanc— fa  th>  body  fweaent  during 
the  acddem  batw  diadpatsd. 

Th*  ATA  stated  ttat  part  394  of  the 
FMCSRa  foquiiea  •  flBotar  carrier  to 
notify  the  FHWA  of  a  ftfality.The 
raqubement  to  report  controUad 
substancea  test  rMuba  poeea  difficuhiea, 
they  beUeve,  becauae  it  may  take  up  to 
10  days  to  raoaive  a  coitfroUed 
substanoaa  test  lesulL 

FHWA  Bespcnae:  The  etiminfttion  of 
periodic  controlled  stihatances  testing 
obviates  any  need  to  provide  for  the 
release  of  prior  controlled  stibstances 
testing  information  to  i^ysidans. 
Previous  employers  may  release  prior 
controlled  substances  test  results  to 
prospective  employers,  but  only  with 
the  oriver's  written  consent. 

The  FHWA  does  not  believe, 
however,  that  32  hours  Is  an 
extraordinary  time  period  to  oooduct  a^ 
controlled  substances  test.  If  a  dtation 
is  issued  within  32  hoius  of  the 
accident,  a  test  must  be  conducted 

Notification  to  FHWA  by  the 
employer  is  no  longer  required  after  any 
acddanta.  becauae  part  394  of  the 
FMCSRs  has  been  eliminated.  See  58  FR 
6726,  February  2, 1993.  Therefore,  a 
motor  carrier  no  longer  has  to  notify  the 
FHWA  regarding  controlled  substances 
test  resttha  as  part  of  a  fatal  accident 
report. 

CSomments:  The  College  of  American 
Pathologists  stated  that  §  391.115(b)  of 
the  FMCSRs  makes  the  driver 
responsible  for  collecting  the  required 
sample  and  forwarding  it  to  a  National 
Institute  of  Drug  Abuse  certified 
laboratory.  The  College  stated  that  the 
motor  carrier  should  be  responsible  for 
ensuring  that  the  required  sample  is 
collected  and  sent  to  a  proper 
laboratory. 

FHWA  Response:  The  final  rule 
requires  an  employer  to  provide 
necessary  post-acddent  information, 
procedures,  and  instructions  to  the 
employee  prior  to  the  operation  of  a 
CMV  so  that  the  employee  is  able  to 
comply  with  post-acddent  testing 
requirements.  An  employer  will  not 
have  control  over  a  driver  aiter  all 
acddents.  The  driver  is  responsible  in 
some  situations  to  ensure  collection  of 
a  spedmen  or  sample. 

Scction-by-Section  Analysis 

The  Department-wide  common 
preamble.  Limitation  on  AIcoIkJ  Use  by 
Transportation  Workers,  published 
elsewhere  in  today's  Federal  Register. 
should  be  reviewed  for  a  discussion  of 
each  section's  common  requirements 
and  intent.  Discussion  in  the  common 
preamble  is  not  repeated  here.  This 
analysis  is  confined  to  the  sections  and 
parts  of  sectiona  whidi  are  not 


coi  sidered  fa  the  pert  of  the  common 
prs  unbla  entitled,  thwriew  of  the 
Op  irating  Adrnfatstratkn's  Final 
Rules.** 

drug  and  aIoob(rf  testing 
rementa  are,  to  the  extent  possible, 
id^Uical.  For  example,  the  prewnptive 
of  the  Omnibus  Act  are  the  same 
the  alcohol  and  drug  alementa 
program,  4hd  is  discussed  as  a 
.  fa  contrast,  there  is  a  difiarence 
the  exception  criteria  to  a  px»- 
loyment  akxmol  test  and  a  pre- 
loyment  drug  test,  and  both 
"siona  are  discussed. 

A— <3«n«ral 

m  M2J0i    Purpose 

purpose  of  this  rule  is  to  establish 
en^loyer-based  akx^l  and  controlled 
SttI  stances  testing  programs  to  help 

mt  accidents  and  fafuries  resulting 
le  misuse  of  alcohol  and 
COI  trolled  substances  by  drivers  of 
coi  imerdal  motor  vehicles.  This  rule 
pK  hibits  any  alorfiol  misuse  that  could 
aSk  ct  performance  of  driving  a  CMV. 
inc  wung:  (1)  Use  on  the  )ob:  (2)use 
du  ing  t^  four  hours  before  (Mving  a 
CK  V:  (3)  having  mtrilibited 
COI  centrations  otakxibfoi  fa  the  system 
wh  le  driving  CMVs;  (4)  use  during  8 
hot  irs  fcrffawing  an  accident;  and  (5) 
ref|sal  to  take  a  required  test  This  rule 
ulrits  any  contrtrfled  substances  use, 
a  licensed  doctor  of  medidne  or 
Jiv's  written  prescriptian. 
nils  requires  pro  employment, 
isuspidon.  random,  post- 
snt,  retum-to-duty  and  foUow-up 
testing  using  procedures  spedfied  in  49 
CF  I  part  40.  These  procedures  use  an 
evi  iential  faeath  testing  device  for 
ale  >bo]  testing.  For  controlled 
sul  stances  testing,  urine  spedmen 
collection  and  te^ng  by  a  laboratory 
ified  by  the  Department  of  Health 
Human  Services  is  required, 
iitional  testing  under  tne  authority 
lis  rule  for  drugs  other  than  those 
spddfied  fa  part  40,  without  the 
pel  mission  of  the  Department,  is  strictly 
prt  hibited.  The  primary  purpose  of  the 
tes  ing  provisions  is  to  deter  misuse  of 
ale  ibo\  and  controlled  substances, 
following  a  determination  that  an 
>Ioyee  has  misused  akobol.  this  rule 
lires  the  employee's  removal  frmn 
sai^ty-related  functions  and  provides 
mi:  limum  requirements  for  return  to 
pel  formance  of  safety-sensitive 
fus  ctions: 

( I)  Followfag  a  determination  that  the 
em  iloyee  has  violated  the  alc^ol 
pn  hibitions  In  subpart  B  of  these  rules, 
inc  udfag  having  a  test  result  of  0.04 
BA  C  or  greater,  an  empli^ee  must  be 
rer  loved  from,  and  cannot  be  returned 


to,  a  safety-sensitive  function  until,  at  a 
minimum, 

(a)  The  employee  undergoes 
evahtatian,  and  where  necessary, 
rehabilitation, 

(b)  A  substance  abuse  prt^sssional 
determines  that  the  employee  has 
successfulhr-complied  wlm  axiy 
required  rehabilitation,  and 

k:)  The  emi^oyee  undergoes  8  retum- 
to-duty  test  wHb  a  result  of  less  than 
0.02. 

|2)  An  employee  with  an  akxrfiol 
concentration  of  a02  or  greater  but  less 
than  tk.04  is  not  permitted  to  perfnni 
safetjr-eenaitiva  ranctions  for  • 
odnfamm  of  24  hours. 

(3)  Following  a  determinatian  that  an 
employee  baa  misused  cootr^led 
sobstancea.  aa  determined  through 
testfag,  this  rale  leqidfea  the  employer 
to  rsmov*  the  employee  from  safety- 
relatad  functiona  until,  at  a  mfaimum, 

(a)  The  em^yee  undesgoea 
evahiation.  aiid  when  neoesaary, 
rehabilitatkm, 

(b)  A  substaoce  ^Mse  profassicmal 
detenninec  that  the  emplovee  hati 
succeaafuilv  comf^ied  with  any 
reouired  rehatttUtation,  ttod 

(c)  The  employee  takes  a  retum-to- 
duty  test  with  a  verified  negative  test 
result 

This  rule  mandates  rpporting  and 
recordkeeping  requirements  and 
provide  tat  akohol  and  controlled 
substances  misuse  informaticm  for 
employees,  supervisor  training,  and 
referraJ  of  employees  to  substance  ^Hise 
professionals  (SAP). 

Section  382.103    Applicability 

The  FHWA's  existfag  drug  rules 
generally  cover  persons  who  perform 
sensitive  safety-related  functions  fa 
interstate  commerdal  transportatfan  on 
highways.  They  affed  aoproxfaiately  3 
million  persons  and  include  commerdal 
truck  and  motor  coach  drivers.  ThU 
final  rule  for  alcohol  and  controlled 
substances  testing  covers  the  same 
population,  but  eoso  extends  coverage  to 
both  fater-  and  fatrastate  truck  and 
motor  coach  operations  (fachiding  those 
operated  by  F^eral,  State  and  local 
government  agendes.  church  and  dvic 
organizations,  fadian  tribes,  farmers, 
custom  harvesters,  for-hire  and  private 
companies)  as  required  by  the  Omnibus 
Ad.  This  increases  the  total  number  of 
persons  covered  by  the  alcohol  and 
controlled  substances  testfag  rules  to 
over  8  million. 

The  FHWA's  rule  focuses  on  fonctfon 
rather  than  a  defined  job  or  position.  An 
individiial's  job  may  encompass  several 
different  functions,  some  of  which  are 
not  8afet3^sensitive.  Since  alcohol  is  a 
legal  sul»stance,  alcohol  use  is  relevant 
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only  to  the  extent  its  use  coinddes  with 
performance  of  a  safety-related  function. 
As  a  safety  regulatory  matter,  fw 
example,  the  rule  does  not  prohibit  a' 
school  bus  driver  from  havfag  a  drink 
before  or  while  performing  Kmctions 
that  are  not  safety-sensitive  (as  long  as 
no  other  regulation  is  violated).  For 
example,  ifthe  school  bus  driver  is 
receivfag  all-day  training  on  retirement 
planning  along  with  non-safety 
employees  and  the  other  employees  can 
have  a  drink  at  limch,  the  school  bus 
driver  may  also,  provided  the  driver 
will  not  be  operating  a  school  bus 
within  4  hours. 

Testing  only  applies  to  drivers 
operating  fa  the  United  States. 
Consistent  with  CDL  requirements,  this 
rule  does  not  apply  to  drivers  operating 
outside  the  50  States  and  the  Distrid  of 
Columbia.  Drivers  operating  fa 
territories  of  the  United  States,  such  as 
Guam  or  Puerto  Rico,  therefore,  are  not 
covered  by  this  mle. 

At  this  time,  testing  also  does  not 
apply  to  those  drivers  who  operate  in 
the  United  States,  but  nomially  report 
for  duty  in  a  foreign  country,  whether  or 
not  the  employer  is  foreign-owned  or 
the  employee  is  a  foreigner.  An  NPRM, 
published  elsewhere  in  today's  Federal 
Register,  proposes,  however,  to  add 
foreign-based  drivers  operating  in  the 
United  States  to  the  program,  fa  the 
meantime,  only  foreign  and  Amwican 
dtizens  who  report  for  duty  at  an 
employer's  terminal  fa  the  United  States 
are  subjed  to  these  requirements. 

Section  382.105    Testing  Procedures 

The  final  rule  requires  that  employers 
ensure  that  all  alcohol  and  controlled 
substances  testfag  conduded  under 
these  rules  complies  with  the 
procedures  fa  the  amended  49  CFR  part 
40.  See  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
published  by  the  Department  elsewhere 
in  today's  Federal  Register.  The  FHWA 
rule  facorporates  by  reference  the 
amended  49  CFR  part  40. 

Section  382.107    Definitions 

See  limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  fa  today's  Federal  Register. 

Section  382.109    Preemption  of  State 
and  Local  Laws 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  fa  today's  Federal  Register. 

Section  382. 1 1 1    Other  Requirements 
Imposed  by  Employers 

See  Limitations  on  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  fa  today's  Federal  Register. 


Section  382.113    Requirement  for 
Notice 

Before  performing  an  alo^ol  or 
controlled  substances  test  under  these 
rules,  the  employer  must  notify  the 
driver  being  tested  that  the  alcohol  or 
controlled  substances  test  being 
administered4s  required  by  the  rule. 
The  notice  can  be  oral  or  written.  Use 
of  the  U.S.  Department  of 
Transportation  Breath  Aicohol  Testfag 
Form  or  the  controlled  substances 
cxistody  and  control  form,  whichever  is 
appropriate,  may  serve  as  the  required 
notice.  An  employer  shall  not  felsely 
represent  that  a  test  administered  under 
their  own  or  other  authority 
independent  of  FHWA's  authority  is 
being  administered  under  FHWA 
requirements. 

Section  382.115    Starting  Date  for 
Testing  Programs 

Interstate  motor  carriers  subjed  to  49 
CFR  part  391.  subpart  H  prior  to  the 
effedive  date  of  this  rule  must 
implement  the  split  sample  urine 
colledion  procedure  within  six  months 
of  the  publication  date  of  this  fmal  rule. 
The  split  sample  urine  colledion 
procedures  for  controlled  substances 
testing  have  been  codified  in  the 
regulations  since  the  original  FHWA 
controlled  substances  testing  regulations 
went  into  effed  on  December  21. 1988, 
though,  until  now,  it  was  merely  an 
option  and  not  required.  See  49  CFR 
40.25(0(10).  Therefore,  employers 
currently  subjed  to  part  391  controlled 
substances  testing  should  not  be  overly 
burdened  fa  changfag  their  programs  to 
incorporate  the  split  sample 
requirement.  The  Department  is 
changing  the  proqedures  slightly  with 
resped  to  the  laboratory  that  will 
perform  the  analysis  of  the  split  sample. 
Those  changes  are  contained  in  the  part 
40  amendments  published  elsewhere  in 
today's  Federal  Register. 

Except  for  the  split  sample  urine 
collection  implementation  date  for 
interstate  motor  carriers  subjed  to  part 
391,  subpart  H,  all  large  employers  must 
implement  the  requirements  of  the  rule 
beginning  on  January  1, 1995.  Small 
employers  must  implement  the  rule 
beginning  on  January  1, 1996.  The  size 
of  the  employer  is  determined  by  the 
number  of  drivers  it  employs,  faterstate 
motor  carriers  currently  subjed  to  49 
CFR  part  391.  subpart  H  must  switch  to 
implementation  of  part  382  on  the 
appropriate  date.  An  employer' 
begimiing  operations  before  the 
applicable  implementation  date  of  jiart 
382  is  required  to  implement  part  391 
drug  testing  only,  and  then  will  be 
required  to  implement  part  382  alcohol 


testing  and  change  to  part  362  drug 
testing  on  the  appropriate 
implementation  date. 

The  staggered  timetable  should  allow 
smaller  employers  to  jofa  alcohol  and 
controlled  Substances  testing  programs 
already  established  by  luger  employers 
or  preexisting  consortia,  which  may 
reduce  their  costs.  The  implementation 
schedules  also  take  fato  account  the 
time  needed  by  manufadurers  to 
produce  the  required  breath  test 
devices.  All  employers  must  have  an 
alcohol  and  controlled  substances 
testing  program  fa  compliance  with  this 
final  rule  fa  place  two  years  after  the 
effective  date  of  this  rule. 

Subpart  B-Prohibltiont 

This  rule  prohibits  certafa  drug  and 
alcohol  usage  by  CMV  drivers.  A  driver 
is  prohibited  from  performing,  and  an 
employer  is  prohibited  bam  usfag  a 
driver  to  perform,  safety-sensitive 
functions  after  a  positive  drug  test  result 
or  an  alcohol  test  result  indicating  a 
0.02  BAC,  regardless  of  when  the  drug 
or  alcohol  was  fagested  and  regardless 
of  whether  or  not  the  driver  is  under  the 
influence  of  alcohol  or  drugs,  as  defined 
fa  Federal,  State,  or  local  law. 

Section  382.201    Alcohol 
Concentration 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today's  Federal  Register. 

Section  382.203    Alcohol  Possession 

This  sedion  prohibits  a  driver  from 
possessing  unmanifested  alcohol 
products  while  driving  a  CMV.  The 
FHWA  has  had  a  long-standing 
requirement  that  no  driver  shall  drive  a 
CMV  while  possessing  any  produd 
containing  alcohol,  regardless  of  its 
alcohol  content.  The  FHWA  will  extend 
this  requirement  to  all  CMV  drivers 
subject  to  this  rule.  A  driver  may  not 
possess  medication,  food,  or  other 
alcohol-containing  products  that  are  not 
spedfically  manifested  to  be  on  the 
truck  or  bus.  A  manifested  alcohol 
produd  is  any  product  that  is  being 
transported  on  the  CMV  as  a  part  of  the 
shipigpnt  of  freight. 

Section  382.205    On-Duty  Use 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today's  Federal  Register. 

Section  382.207    Pre-DutyUse 

See  Umitations  of  Alcohol  Use  by 
Transportation  Workers,  published 
elsewhere  in  today's  Federal  Register. 


Secfia»«2J0»   AkahoiVae 
Following  on  Anidtat 

Sea  UmitatioiM  of  Alcohol  Use  by 
"Dxmspoitotion  IVIonDnii  pwoslMa 
ebewMT*  tn  today's  Fsdml  KegMer. 

See»ion3a2Jtl    tkfuaaltoSutmUtaa 
RequindTest 

Tha  FHWA  ¥viU  disqiialify  driven  In 
oneyea*.  under  th»  procediues  in  4d 
Oni  part  386,  if  •  diiver  Ibises  to 
submit  to  •  posl-eockknt  teat  after  • 
fotal  aoddenL  Se»  §  382.507. 

An  tppbcMB^tt  or  driver's  reftisal  to 
submit  to  a  pro-employmeni  test  or  a 
retum-to-duty  test  wlD  not  trigger  the 
need  for  evaluation  by  a  SAP.  In  those 
cases,  the  applicant  or  driver  is  not 
performing  a  safety-sensitive  position 
from  widen  to  be  removed.  Since  those 
testa  are  •  condition  precedent  to 
starting  or  ivtumlng  to  perform  safisty- 
sensltive  ftinctfama.  the  appficant  or 
driver  slmphp  could  not  be  hired  or 
returned  to  <mty. 

Section  3S2J13    ControUed  Substances 

TboFHWAcwrantly  prohibits  the 
use  of  controlled  snbstenoas  tiy  drivers 
(49  C7R  $  392.4).  Drivers  who  use  drugs 
are  rendered  medically  unqualified  to 
drive  in  interstate  commerce  (49  CFR 
§  391v«l(bXU>.  Similarly,  this  section 
prohibita  drtvers  from  nsLag  coDtrtdlad 
subatanoBS,  axoapl  pursuant  to  • 
doctor's  prescription.  The  doctor  must 
also  advfaw  the  driver  that  the  substance 
does  not  adversely  afEect  the  driver's 
abiHty  to  salbly  operate  a  cammerciaJ 
motor  vehicle.  Employers  are  prohibited 
from  permitting  a  driver  to  perCorm 
safety-sensitive  functions  who  uses 
drugs.  The  employer  may  require  a 
driver  to  inform  it  of  any  therapeutic 
drug  use  otherwise  pn^bited  by  this 
section. 

Section  382.215    Controlled  Substances 
Testing 

Similar  to  the  anient  drug  testing 
program,  driven  are  prohibtled  from 
driving,  and  employen  are  probibrted 
from  using  a  driver,  who  tests  positive 
for  drugs  or  with  a  0.04  or  greetn-  BAG 
The  prohibition  remains  in  eCEect  until 
the  driver  complies  with  the 
requirements  of  section  382.605, 
including  evaluation  by  a  SAP. 

A  driver  who  is  prohibited  &t>m 
performing  safaty-sensitive  functions 
may  be  assigned  to  non-safety-sensitive 
functi<ms  until  such  time  as  the  driver 
compKea  widi  the  requirements  for 
returning  to  duty  In  this  pert. 


Sub  Mrt  C— TMtt  Rsquiivd 

Tie  FHWA's  current  drug  testing 
regu  latlons  lequlrB  pie-eiuploym^nt, 
peri  xfic,  reesonable  cause/suspicion. 
l>os{  •accident  and  lahdom  tests  (testing 
also  is  required  far  driven  who  seek  to 
retu  n  to  woric  fbDowing  a  positive  test 
or  n  fttsal  to  submit  to  a  test).  The 
Om  iib\is  Act  requires  aD  dUese  farms  of 
test  ng  except  polodlc  tests,  which 
ge»  ralhr  are  performed  as  part  of 
reqi  ired  frikysica]  examinatlans  for 
son  9  drtvere  operating  In  interstate 
con  tnerce,  and  may  be  suspended  if 
cert  in  conditions  are  met 

A  thou^  periodic  tests  are 
disc  retionary  under  the  Omnibus  Act, 
the  =TIWA  wlD  not  to  require  or 
autl  oriza  periodic  testing  fbr  alcohol  or 
com  rolled  substances.  Of  course. 
emi  loyere  that  wish  to  continue  to 
penarm  periodic  testing  under  theb 
owl  authority  may  do  so. 

SeCiioo392JO»    Pto-emfiaymadfPi9' 

Dut  r  Testing 

Iz  order  to  give  employen  flexibill^, 
this  section  aDows  an  employer  to  forgo 
adn  inistretion  of  a  pro  empbjrmant  test 
if  tb  B  driver  has  had  an  albdkol  test 
con  hicted  under  any  DOT  agency's 
alcciiol  misuse  rule  rallowtng  part  40 
proydnrea  with  a  result  less  man  0.04 
wit  in  the  previous  six  months  and  the 
em]  loyer  ensures  that  no  prior 
em]  k^er  of  vdMrn  the  empk^er  has 
knc  nrledge  has  records  showings 
vio  itioo  of  these  rules  within  Ute 
piv  ioue  six  mandts.  Generally,  tills 
me<  ns  that  when  checking  prior 
em]  'loyeis  to  obtain  test  results  within 
the  past  six  months,  the  new  employer 
also  determine  tiiat  the  prior 

'k^^en  have  no  records  of  a  violation 

1 OA  alcohol  misuse  rule  wMdn  6 
The  new  employer  wishing  to 
Itself  of  this  exception,  must  check 
lownprioremployen  within  the    - 

six  months. 

le  excejjtion  for  pre-employment 
dru^  testing  is  narrower,  fai  addition  to 
the  ibove  oheria,  there  are 
pari  icipation  requirements,  which  are 
can  ieo  over  Ihnn  the  current  rule, 
§3<  1.103(d). 

Ii  order  to  avail  itself  of  either 
exo  iption.  an  emnloyer  must  obtain  the 
inf(  rmetion  listed  in  paragraph  (d). 
1 1  the  current  testing  program,  the 
FIT  V  A  expects  em]>)oyen  to  conduct 
pre  employment  tMting  of  driven  eadt 
tim  i  a  driW  returns  to  wwk  alter  a  lay- 
ofT  teriod  when  the  driver  does  not 
con  inue  to  be  subject  to  random  drug 
test  ng  or  has  been  employed  by  another 
ent  ly.  However,  if  a  driver  is  hid  oh, 
but  continues  to  be  subject  to  randoss 
dru ;  testing  and  is  not  employed  by 


another  entity,  a  pio  euipwyBieut  test  is 
inh  lewiiieu  nnowruue  secooiL 

The  loUowiiig  examplM  deaoibo 
situadooa  fat  v^idi  ■■  empfcyyei  must 
perform  pr^empwyBeBt  tests. 

1.  A  BOW  anapioyar  )uat  atarted 
operating  OIVs  tai  oommeroB.  AU 
driven  mat  wookl  be  ktaod  to  drive 
CMVs  su^ad  to  Ode  rule  wiB  bD  under 
the  pie  ewpnynwiil  tasting 
requirements. 

2.  Eaqptoyar  A  pufchaaea  Eaptoyer  1 
Thepra  aiiipkijmiuut  tasting 
requiramaols  would  not  bo  ^plfeable  to 
Employer  A,  bMSuaa  die  ladhrldMl'a 
employment  status  has  not  1 
interrupted. 

Allscei 


3.  AU  scenarloe  in  whidk  an  employer 
name  changes  occur,  the  pr»> 
employment  lequiraments  would  Bol 
apply. 

4.  An  empkiyar  Is  arganizad  in 
divisloBa  nd  aubaidlarlea.  In  any  case 
wdtera  a  driver  would  be  tranafBrred 
from  one  division  to  anothar,  the  pre- 
employment  raquiramenls  would  not 
ap^.  Undar  this  aoanarto  the  empkiyer 
is  ooe  corperato  entity.  Hm  situation 
whore  s  driver  tranafan  from  one 
wholly  owned  aidisldlary  to  another,  a 
pre-employment  leal  weiuld  be  needed, 
because  eech  aubakllaiy  Is  constdeted  a 
sei)arale  cot  potato  entltr. 

&.  A  driver  usually  dnves  vddclss  far 
i^ch  a  GDL  la  not  required  to  qwrals, 
but  than  Is  leqnirsd  to  obtain  s  (Zl.  and 
drive  OiVa  far  ^o  aame  en^oyer.  A 
pie  empkiymMrt  taat  would  bo  requited 
becaiise  die  driver  wlB  be  subject  to  port 
382. 

6.  Any  time  a  driver  is  hired  and  has 
not  been  part  of  a  drug  program  that 
compbaa  with  the  FHWA  regulations  for 
the  (neviotts  30  days,  a  pie  emjrfoyment 
drug  test  is  required. 

When  any  pre  ainpkiyment  test  is 
required,  an  employer  must  actually  test 
the  individual  or  meet  all  of  the 
respective  requfrenents  for  pr»- 
emptovmenl  excsptloDS  lor  skohol  or 
controlled  substances. 

Section  382303    Post-Accident  Testing 

The  definition  of  accidents  that  trigger 
a  post-accident  test  Is  contained  In  49 
CFR  S  390.5.  As  soon  as  practkable 
following  an  accident,  an  emplover 
shall  test  a  surviving  driver  for  alcohol 
and  controlled  substances,  when  any 
person  involved  in  the  accident  has 
been  fatally  injured  or  the  driver 
received  a  citation  lore  moving  traSk: 
violation  arising  from  performance  (rf  a 
safety-sensitive  functions  with  respect 
to  the  accident.  The  need  Cor  testing  is 
presumed.  Any  decision  not  to 
administer  a  test  must  be  based  on  the 
employer's  determination,  using  the 
best  information  available  at  the  time. 


that  a  human  being  did  not  die  or  that 
the  empkiyer's  CMV  driver  was  not 
cited  for  a  moving  traffic  violation 
arising  from  the  aoddent  within  such 
time  that  a  test  could  be  conducted 
within  32  houre  after  the  time  of  the 
accident. 

Employen  are  also  obligated  to 
provide  information  to  their  drivers  to 
allow  them.to  be  tested  alter  an 
accident  This  Is  especially  important 
for  employen  whose  operations  occur 
in  remote  areas.  Driven  are  then 
obligated  to  fellow  the  instructions  and 
see  that  the  tests  are  conducted.  Any  ■ 
driver  sul^ect  to  post-acddent  testing 
who  leaves  the  scene  of  an  accident 
before  a  test  is  administered  or  fails  to 
remain  readily  available  for  testing  may 
be  deemed  by  the  employer  to  have 
refused  to  submit  to  testing.  Such  a 
refusal  is  treated  as  if  the  driver  had  a 
verified  positive  controlled  substances 
test  result  or  had  an  alcohol  test  result 
of  0.04  or  greater.  The  employer  is 
responsible  for  judging  whether  the 
driver  remained  readily  available  and 
must  record  any  failure  to  administer 
tests  Mritbin  the  time  periods  provided. 
Employen  should  make  every  effort 
possible,  given  the  circumstances 
surrounding  the  accident,  to  ensure  that 
the  driver  is  available  for  a  post- 
accident  test  This,  of  course,  does  not 
mean  that  necessary  medical  treatment 
for  injured  people  should  be  delayed  or 
that  a  driver  cannot  leave  the  scene  of 
an  accident  for  the  i>eriod  necessary  to 
obtain  assistance  in  responding  to  the 
accident  or  to  obtain  necessary 
emergency  medical  care. 

Testing  of  driven  for  drugs  must  be 
initiated  prior  to  the  32nd  hour  after  the 
accident  As  In  akohol  testing,  if  the 
citation  is  not  issued  by  the  key  hour  or 
testing  is  not  initiated  by  that  hour, 
there  is  less  likelihood  of  obtaining  a 
meaningful  result  The  employer  then 
will  have  to  cease  attempts  to 
administer  the  test  and  must  explain 
why  the  employer  was  unable  to 
administer  a  dnig  test.  Under  no 
circumstances  is  an  employer 
authorized  by  this  rule  to  conduct 
alcohol  or  dnig  testing  on  dead  CMV 
drivers. 

In  lieu  of  administering  a  jxwt- 
accident  test,  employen  may  substitute 
a  breath  or  blood  test  for  the  use  of 
alcohol  and  a  urine  test  for  the  use  of 
drugs  administered  by  on-site  jKjlice  or 
public  safety  officials  under  separate 
authority.  This  may  be  particularly 
useful  if  that  test  can  be  administered 
before  the  employer  can  get  to  the  scene. 
These  local  authorities  often  are  first  to 
arrive  at  an  acddeot  site,  particularly  if 
the  accident  oocun  in  a  remote  area, 
and  sometimes  are  equipped  to  conduct 
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field  alcohol  breath  and  controlled 
substances  tests.  The  empfoyer  is 
allowed  to  substitute  a  bfood  or  breath 
alcohol  test  and  a  urine  drug  test 
performed  by  such  local  officials,  using 
procedures  required  by  their 
jurisdiaions.  if  the  employer  obtains  the 
test  results  from  the  local  jurisdiction  or 
the  driver. 

An  employer  substituting  a  law 
enforcement-based  post-accident  test 
must  take  the  actioru  appropriate  to  the 
result— not  using  the  driver  for  24  houre 
for  an  alcohol  test  result  between  0.02 
and  0.039  BAG.  and  referral  to  a  SAP  for 
an  alcohol  test  resuh  of  0.04  BAC  or 
greater  or  a  positive  drug  test  result. 

For  example,  a  rental  car  com])any's 
airjxjrt  shuttle  bus  driver  is  involved  in 
an  accident  on  an  airport  access  road 
with  a  non-CMV  driver  and  the  non- 
CMV  driver  is  killed  instantly.  The  CMV 
driver  must  be  tested  under  this  rule  for 
both  alcohol  and  controlled  substances. 
An  airport  polke  officer  at  the  scene 
determines,  under  authority 
independent  of  this  rule,  that  the  CMV 
driver  should  be  tested  for  alcohol  use. 
The  police  officer  reouires  the  CMV 
driver  to  submit  to  a  blood  test  at  the 
airport  health  clinic  using  procedures  • 
developed  by  the  airport  police 
department  for  such  alcohol  use  testing. 
When  the  rental  car  company  obtains 
the  blood  test  result  from  either  the 
driver  or  the  airport  police  department, 
such  a  test  will  be  allowed  to  substitute 
for  the  alcohol  test.  However,  the  rental 
car  company  will  have  to  require  its 
CMV  driver  to  also  submit  to  a 
controlled  substances  test  under  this 
rule,  since  both  tests  are  required  after 
a  hu.-iian  being  is  killed. 

Another  example  CQuld  involve  an  air 
freight  delivery  truck  driver  who  falls 
asleep  at  the  wheel,  her  truck  runs  into 
a  median  barrier  causing  the  front  axle 
to  be  bent  and  inoperable  and  requiring 
the  vehicle  to  be  towed  from  the  scene. 
The  investigating  State  patrol  officer, 
based  upon  observations  aad  material 
found  at  the  scene,  has  cause  to  believe 
the  driver  was  using  an  illegal  substance 
and  the  driver  was  speeding 
excessively.  The  officer  cites  the  CMV 
driver  for  excessive  speed  and  requires 
the  CMV  driver  to  submit  to  urine 
testing  at  a  local  hospital.  The  urine  is 
sent,  as  required  by  that  State's  laws,  to 
the  State's  forensic  crime  laboratory  for 
drug  testing.  When  the  employer 
receives  the  lest  result  from  the  driver 
or  State  i>atrol.  the  employer  may  use 
the  result,  regardless  of  whether  the 
laboratory  used  Department  of  Health 
and  Human  Services  or  part  40 
procedures  for  testing  the  s{)ecimen. 
rather  than  requiring  the  driver  to 
submit  to  another  drug  test. 


Section  382.305    Random  Testing 

See  Limitations  ofMcohol  Use  by 
Transportation  Woikers  for  a  discussion 
of  adjusting  the  random  akohol  testing 
rate  based  on  the  industry  (KKitive  rate. 
The  alcohol  testing  rate  is  set  initially  at 
25%.  See  also  the  NPRM  on  adjusting 
the  random  drug  testing  rate,  published 
elsewhere  in  today's  Federal  Register. 
This  section  requires  random  alcohol 
testing  that  is  limited  to  the  time  period 
surrounding  the  performance  of  safety- 
related  functions.  A  driver  may  only  be 
tested  while  the  driver  is  performing 
safety-sensitive  hmctions.  just  before 
the  driver  is  to  perform  safety-sensitive 
functions,  or  just  after  the  driver  has 
ceased  performing  such  functions. 
Obviously,  the  best  time  to  test  is  before 
the  driver  begins  to  perform  the  safety- 
sensitive  function.  Detection  at  that 
point  will  prevent  the  driver  from 
actually  performing  the  function  while 
he  or  she  has  alcohol  in  his  or  her 
system.  However,  if  the  driver 
understands  that  a  random  test  will  only 
be  administered  before  he  or  she  begins 
work  and  there  is  an  opportunity  to 
drink  during  worit.  deterrence  is 
limited.  The  abihty  to  test  just  before, 
during  or  just  after  performance 
increases  the  deterrent  effect  and  may 
enable  detection  of  driven  who  use 
alcohol  on  the  job.  The  purpose  of  the 
concept  of  "just  before"  and  "just  after" 
is  to  avoid  the  problem  that  some  safety- 
sensitive  functions  could  not  be 
interrupted  for  the  performance  of  a  test 
[e.g.,  driving  a  school  bus).  It  is 
intended  to  be  close  enoifgh  to  the 
actual  performance  of  the  safety- 
sensitive  function,  however,  that  the  test 
results  will  clearly  indicate  that  the 
driver  has  engaged  in  the  misuse  of 
alcohol  when  performing  or  about  to 
perform  those  functions. 

This  rule,  however,  will  not  place 
such  a  requirement  on  controlled 
substances  testing.  Controlled 
substances  testing  may  be  performed  at 
anytime  while  the  driver  is  at  work  for 
the  employer.  The  driver  may  be  doing 
clerical  or  mechanical  repair  duties  at 
the  time  of  notification  by  the  employer. 
This  rule  will  provide  that  employen 
require  that  each  driver  selected  for 
random  testing  proceed  to  the  testing 
site  immediately.  In  the  event  the  driver 
is  performing  a  safety-sensitive  function 
when  notified,  the  employer  must 
ensure  that  the  driver  ceases  the 
function,  consistent  with  safety,  and 
proceeds  to  the  site  as  soon  as  possible. 

An  employer  may  not  delay  a  test 
based  upon  a  consignor's,  consignee's, 
or  employer's  demand  to  move  freight       "* 
or  passengere.  Empfoyen  should  plan 
their  notifications  to  reduce  conflict 
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with  such  demands  affecting  their 
random  alcohol  and  drug  testing 
programs.  However,  employers  are 
expected  to  notify  and  conduct  tests  on 
drivers  as  soon  as  possible  after  a 
selection  of  drivers  is  made.  This  means 
that  when  a  selection  of  drivers  has 
been  made,  the  employer  shall  require 
all  drivers  selected  to  submit  to  testing 
at  their  first  available  time  in  the 
terminal  or  other  appropriate  location. 
Employers  shall  not  delay  testing  for 
drivers  imtil  just  before  the  next 
selection  of  drivers  names.  Although  the 
FHWA  has  allowed  this  practice  in  the 
past,  the  FHWA  believes  that  some 
employers  may  use  such  an 
interpretation  to  perform  quasi- 
reasonable  suspicion  tests  of  drivers  by 
manipulating  the  timing  of  such  tests, 
rather  than  conducting  random  testing 
that  is  not  based  on  individualized 
suspicion.  In  addition,  employers  may 
have  been  delaying  testing  to  move 
freight  or  allow  a  driver  with  a  problem 
to  "clean  up"  prior  to  taking  the  test. 
Under  normal  circumstances,  employers 
shall  not  dispatch  selected  driver  on  a 
new  trip,  from  a  work  reporting  location 
where  other  drivers  are  or  have  been 
tested,  imtil  to  only  test  drivers  once 
every  few  years.  Rather,  it  will  have  to 
test  at  least  once  a  year  and  establish  a 
program  that  will  ensure  that  there  is  no 
period  of  time  during  which  employees 
know  testing  "is  done  for  the  year."  For 
example,  if  an  employer  is  required  to 
conduct  only  two  tests  and  that  number 
of  tests  are  completed  by  mid-summer, 
the  employer's  program  must  ensure 
that  more  tests  could  be  conducted 
before  the  end  of  the  calendar  year. 
Such  an  employer  could  conduct 
random  testing  every  quarter  or  could 
randomly  select  the  month,  within  the 
next  12  months,  for  conducting  the  next 
test(s).  Depending  on  the  month 
selected,  the  employer  may  in  fact  test 
more  than  once  in  a  calendar  year. 
Using  a  revolving  calendar,  the  first 
selection  and  testis  made  in  May  1995 
for  the  calendar  year  1995;  the  next 
selection  must  be  for  the  12  months 
from  May  1995  to  April  1996.  In 
addition,  if  a  consortium  sets  up  a 
testing  pool  where  this  scenario  would 
be  applicable,  the  consortium  must  also 
follow  this  procedure. 

pother  alternative  is  for  employers 
to  join  a  consortium  with  testing  pools 
large  enough  so  that  their  drivers  are 
always  subject  to  random  testing. 
Although  the  FHWA  has  eased  the 
burden  on  small  employers  in  a  number 
of  ways,  these  restrictions  that  may  raise 
the  effective  annual  random  testing  rate 
are  necessary  to  achieve  deterrence  in 
alcohol  dnd  controlled  substances  use. 


A  small  employer,  of  course,  can 
a(  hieve  the  benefits  of  a  lower  random 
ra  te  without  the  higher  costs  of  meeting 
a  e  deterrence  requirements  if  it  joins  a 
consortium. 

Random  testing  pools  may  be  formed 
iria  variety  of  ways.  To  promote 
emciency  and  reduce  costs,  particularly 
fc  r  smaller  employers  and  employers 
s«  bject  to  more  than  one  DOT  agency 
n  le,  the  FHWA  permits  the 
c(  imbination  of  geographically- 
p  oximate  drivers  covered  by  different 
D  3T  agency  rules  into  one  pool.  To 
n  aintain  fairness  and  the  equal  chance 
o  each  driver  to  be  selected  and  tested, 
o  rtain  conditions  must  be  met.  For 
e:  :ample,  drivers  in  any  industry  who 
ti  ivel  most  of  the  time  should  constitute 

0  le  pool;  others  who  remain  in  the 

V  cinity  of  the  testing  site  should  be  in    ■ 
ai  tother,  as  long  as  the  selection  and 
t(  sting  rates  are  the  same.  However,  if 
t(  sting  is  required  of  drivers 
ii  imediately  upon  selection  or 
w  henever  they  first  return  to  the  testing 
1(  cation  after  their  selection  (but  still 
u  lannounced),  there  would  be  no  need 
f(  r  separate  pools.  Any  acceptable 
n  ethod  must  ensure  that  each  driver 
h  IS  an  equal  chance  of  actually  being 
t(  sted.  Although  multi-modal  pools  will 
b  J  permitted,  other  specific  DOT  agency 
n  quirements  will  have  to  be  met,  such 
a ;  the  FAA  requirement  for  prior 
a  )proval  of  consortium-operated 
ri  ndom  testing  pools. 

If  the  employer  joins  a  consortium, 
t  lis  rule  will  permit  the  calculation  of 
t  le  aimual  rate  on  either  the  total 
n  umber  of  drivers  for  each  individual 
e  nployer  or  the  total  number  of  covered 
e  nployees  subject  to  random  testing  by 
t  le  consortium's  pool  covering  the 
e  nployer.  This  will  mean  that  a 
c  snsortium  member  could  have  less 
t  lan  its  required  number  of  random 

1  ists  conducted  if  the  overall 

c  msortium  rate  equals  the  required  rate. 
1  hus,  if  Employer  A  has  ten  drivers  and 
t  le  consortium  has  500  drivers  in  the. 
J  ool  covering  Employer  A,  and  a  50 
p  ercent  rate  applies,  if  Employer  A 
c  looses  to  have  the  rate  based  on  the 
c  snsortium,  the  consortium  must 
c  3nduct  at  least  250  tests  even  if  only 
f  )ur  or  fewer  drivers  of  Employer  A  are 
t  tsted.  So  long  as  each  driver  has  an 
c  qual  chance  of  being  tested  each  time 
t  le  consortium  conducts  random  tests, 
t  le  requisite  deterrence  factor  remains. 
I  lembership  in  a  consortium,  as  noted 
c  arlier,  should  improve  deterrence  for 
s  mall  companies  because  their  drivers 
\  'ill  continue  to  perceive  an  equal 
( tiance  of  being  selected  and  tested 
t  iroughout  the  year. 

The  FHWA  has  had  many  inquiries 
I  sgarding  compliance  by  owner- 


operators  with  the  random  testing 
requirements  in  Part  391.  It  has  been  the 
FHWA's  view  and  will  continue  to  be 
the  view  that  owner-operators  cannot 
conduct  their  own  random  testing 
program.  Owner-operators  must  meet 
the  conditions  of  random  testing,  which 
include  that  the  random  selection 
process  must  provide  for  testing  to  be 
unannounced  and  the  timing  of  such 
test  unpredictable.  The  FHWA  believes 
that  the  requirement  of  unannounced 
testing  requires  that  an  owner-operator 
.must  join  a  consortium  or  testing  pool 
that  includes  at  least  two  or  more 
drivers.  Owner-operators  are  expected 
to  join  consortiums  that  have  at  least 
two  or  more  covered  employees.  The 
other  covered  employees  may  be  subject 
to  aviation,  railroad,  mass  transit, 
maritime  or  pipeUne  industries, 
provided  that  \he  applicable  regulations 
for  those  other  industries  allows 
inclusion  of  CMV  drivers  in  their  testing 
pools. 

Upon  each  of  the  implementation 
dates  for  this  rule,  the  FHWA  will 
remove,  for  the  employers  subject  to  the 
applicable  implementation  dates,  the 
current  prohibition  that  intrastate 
commercial  motor  vehicle  drivers  shall 
not  be  included  in  random  testing 
selection  pools  with  interstate 
commercial  drivers.  As  this  new  rule 
applies  to  all  inter-  and  intrastate 
drivers  with  CDLs,  there  will  be  no  need 
for  the  separation.  However,  the  FHWA 
will  prohibit  the  inclusion  in  the 
random  selection  pools  of  any 
employees  not  subject  to  any  of  the  DOT 
agency  testing  rules.  When  a 
representative  of  the  FHWA  or  any  DOT 
agency  is  investigating  an  employer 
subject  to  these  rules,  the  representative 
of  FHWA  must  determine  whether  the 
required  testing  rate  has  been  met. 
Prohibiting  non-drivers  and  other  non- 
DOT  covered  employees  bom 
participating  in  tne  same  random 
selection  pools  will  assist  the  employer 
in  complying  with  these  rules, 
especially  in  ensuring  that  drivers  are 
tested  at  the  required  minimum  annual 
percentage  rate. 

If  a  driver  works  for  two  or  more 
employers  subject  to  FHWA  or  DOT 
agency  regulations,  the  driver  must  be 
in  all  of  the  employers'  random  testing 
programs. 

VVhen  drivers  are  off  work  due  to 
long-term  lay-offs,  illnesses,  injuries  or 
vacations,  the  employer  has  three 
options.  First,  the  driver's  name  could 
be  skipped  and  the  next  driver's  name 
on  the  selection  list  could  be  selected 
and  tested.  If  this  occurs,  the  employer 
must  keep  documentation  that  the 
driver  was  ill.  injured,  laid  off,  or  on 
vacation  and  that  the  driver  was  in  the 
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random  selection  pool  tor  that  cycle. 
Second,  the  employor  could  remove  the 
driver's  aama  from  the  selection  pool 
for  th^  cycle.  If  this  is  done  for  drug 
testing  and  the  driver  is  out  of  the 
program  for  Dx>re  than  30  days,  the  pie- 
employment  testing  provisioiu  of  tliis 
rule  will  apply.  Finally,  the  employer 
could  set  the  driver's  name  aside  until 
the  driver  oomes  bade  from  the 
extended  leave  and  the  employer  would 
conduct  the  test  at  that  time.  The 
employer  shall  not.  however,  notify  any 
driver  to  submit  to  a  test  while  the 
driver  is  off  woric  due  to  these  extended 
leave  periods.  Employers  with  seasonal 
fluctuations  in  the  number  of  drivers 
actually  driving  should  adjust  each 
random  selection  episode  to  reflect  the 
fluctuation,  thereby  ensuring  an  equal 
chance  of  all  drivers  being  selected. 

A  consortium  that  performs  selection 
and/or  testing  senrioes  as  agents  for  the 
employer  must  prepare  and  provide  to 
the  emplojrer  complete  and 
comprehensive  descriptions  of  the 
procedures  used  by  the  consortium.  An 
employer  must  have  this  information 
readily  available  for  inspection.  The 
consortium,  and  an  employer  who  does 
not  use  a  consortium,  must  include  in 
these  descriptions:  how  the  random 
selection  pool  is  assembled;  the  method 
of  selection  and  notification  of  drivers; 
the  location  of  collection  sites  (at 
terminals,  clinics,  "on  the  road",  etc.); 
methods  of  reporting  tlie  test  results  on 
each  driven  and  summary  reports  of  the 
consortium's  program.  Also, 
documentation  must  be  provided  that 
the  consortium  is  testing  at  the 
prescribed  minimum  annual  percentage 
rate  for  alcohol  and/or  controlled 
substances.  Each  employer  is  at  no  time 
relieved  of  the  duty  to  comply  with  each 
requirement  of  this  rule. 

Section  382.307    Reasonable  Suspicion 
Testing 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  the  majority  of  the  elements  of  this 
section. 

In  the  FHWA  rule,  only  one 
supervisor  is  required  to  make  the 
reasonable  suspicion  determination. 
That  supervisor  may  not,  however, 
conduct  the  alcohol  test  on  the  driver. 
Documentation  of  the  grounds  for 
reasonable  suspicion  to  require  a 
controlled  substances  test  must  be  made 
and  signed  by  the  supervisor  within  24 
hours  of  the  observed  behavior  or  before 
the  results  of  the  test  are  released, 
whichever  is  later. 


Section  382.309    Betum-to-Duty 
Testing 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 

of  this  section. 

Section  382.311    FoUow-Up  Testing 
See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Subpart  D-HandUng  of  Test  Reaults. 
Record  Retention,  and  Confidentiality 

Section  382.401    Retention  of  Records 
To  provide  for  FHWA  oversight  of  the 
alcohol  and  controlled  substances 
testing  programs  and  to  protect  driver 
confidentiality,  an  employer  is  required 
to  maintain,  for  a  specified  OCTiod,  in  a 
secure  location  with  controlled  access, 
certain  records  of  its  alcohol  and 
controlled  substance  use  prevention 
program.  This  section  itself  does  not 
require  any  records  to  be  generated. 
Other  sections  of  the  rule  does  that.  This 
section  merely  sets  forth  the  retention 
periods  for  records  generated  pursuant 
to  other  sections  of  the  rule. 

The  records  may  be  included  in 
personnel  records  that  have  controlled 
and  secure  access  only  by  authorized 
personnel.  The  FHWA  is  requiring  all 
documents  be  mainUined  in  accordance 
with  §390.31.  which  seU  forth 
requiremenU  for  copies  and  kmg-tem 
storage  of  documents,  including 
computer  storage  systems.  Though  the 
records  may  be  maintained  anywhere, 
the  employer  must  make  them  available 
to  an  FHWA  representative,  upon  two 
days  notice,  at  the  employer's  principal 
place  of  business. 

Section  382.403    Reportkig  of  Results 
in  a  Management  Information  System 

For  oversijght  purposes,  each 
employer  will  be  required  to  generate 
and  retain,  at  a  minimum,  an  annual 
calendar  year  summary  of  the  resulte  of 
its  alcohol  and  controUed  substances 
prevention  program  for  each  calendar 
year.  The  FHWA  will  randomly  select  a 
sample  of  employers  from  all  employers 
subject  to  part  382.  The  sample  of 
employers  will  be  large  enough  so  that 
the  sample  statistics  will  have  a 
tolerable  error  of  plus  or  minus  one 
percentage  point  in  a  99  percent 
confidence  interval.  For  example,  this 
means  the  FHWA  will  be  99  percent 
confident  that  the  actual  industry 
positive  rate  is  within  plus  or  minus  one 
percentage  point  of  the  sample  statistics. 

Employers  selected  to  submit  data 
will  be  notified  by  mail  during  the 
month  of  January  of  the  year  in  whidi 
the  data  is  due.  For  example,  an 
employer  who  is  selected  and  notified 


in  January  1996  must  report  data  for 
calendar  year  1997  by  March  15. 1996. 
The  notice  to  submit  data  will  ^pedfy 
the  name  and  address  wrfaare  the  data 
are  to  be  submitted  and  enclose  copies 
of  both  a  long  and  a  short  "EZ"  form. 
Employers  will  have  the  option  to 
submit  either  fonn  by  electronic 
transmission  and  will  receive 
information  on  hmv  to  sulHnit  the  fbims 
electronically. 

Previous  versions  of  the  forms  were 
included  in  the  NPRMs  (57  FR  59409J 

as  appendix  B  to  49  CFR  part  40.  The 
FHWA  foresees  diat  the  fonns  or 
instructions  may  be  changed  in  the 
future  to  make  them  more 
understandable  based  on  future 
comments.  Therefore,  the  most  current 
versions  of  the  long  and  short  "EZ" 
forms  are  contained  in  this  document 
for  informational  purposes  only  as 
Illustrations  I  and  0  in  the  Appendix  to 
this  document  respectively.  This 
appendix  mil  not  appear  in  the  Code  of 
Federal  Regulations.  The  FHWA  is  not 
soliciting  employers  to  submit  data  by 
including  the  fonns  in  this  document 
The  FHWA  will  not  enter  information 
into  the  MIS  from  unsolicited 
respondents  l>ecause  the  sample  is 
random  in  nature.  The  acceptance  of 
unsolicited  responses  would  bias  the 
sample.  The  aggregation  of  information 
collected  from  solicited  reports  will  be 
utilized  for  program  analysis  and  to 
respond  to  requests  for  information  bom 
Federal  agencies,  members  of  Congress, 
and  the  general  public. 

Employers  whose  drivers  had  any 
verified  positive  controlled  substances 
test  results  or  any  alcohol  test  results  of 
0.02  or  greater  in  the  preceding  calendar 
year  must  utilize  the  long  form. 
Employers  whose  drivers  had  no 
verified  positive  controlled  substances 
test  results  and  no  alcohol  test  results 
indicating  alcohol  concentrations  of  less 
than  0.02  in  the  preceding  calendar  year 
will  be  allowed  to  utilize  the  short  form. 
Employers  whose  drivers  had  refused  to 
test  in  the  preceding  calendar  year  will 
be  allowed  to  utilize  the  short  fonm  if  no 
drivers  had  verified  positive  controUed 
substances  test  results  or  alcohol  test 
results  indicating  concentrations  0.02  or 
greater  in.*ie  preceding  year.  Controlled 
substances  test  results  must  be  reported 
for  the  calendar  year  in  which  the  MRO 
made  the  final  determination  of  the  test 
result  regardless  of  the  date  the 
specimen  was  collected.  For  example,  a 
final  determination  of  a  controlled 
substances  test  resuh  made  by  a  MRO 
on  January  2, 1996,  for  a  specimen 
collected  on  December  30, 1995.  must 
be  included  in  the  data  for  calendar  year 
1996. 
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Within  Section  B  (Covered 
Employees)  of  both  the  long  and  short 
"EZ"  forms,  employers  must  submit  the 
number  of  covered  employees  in  each 
category  subject  to  testing  under  the 
alcohol  and  controlled  substances 
testing  regulations  of  more  than  one 
DOT  operating  administration  (OA). 
identified  by  OA.  As  formulated  by  the 
Department,  employers  who  are  subject 
to  the  alcohol  and/or  controlled 
substances  testing  regulations  of  two  or 
more  OAs  must  submit  data  to  each 
regulating  OA  for  those  employees 
covered  by  that  OA's  rule.  Employees 
who  perform  functions  covered  by  more 
than  one  OA  should  be  identified  by 
their  employer  under  the  covered 
position  that  they  will  be  reported.  Data 
on  dual  covered  employees  should  be 
reported  to  the  appropriate  OA. 

The  issue  of  multi-modal  coverage 
affects  railroads,  aviation,  maritime,  and 
pipeline  safety  operations.  Although 
many  commenters  suggested  that  all 
CDL  holders  in  the  various  industries 
should  report  to  their  primary  OA,  the 
OAs  believe  that  reportability  should  be 
determined  by  employee  function. 
Therefore,  drivers  who  are  subject  to  the 
alcohol  and/or  controlled  substances 
testing  regulations  of  more  than  one  OA 
must  be  reported  as  follows: 

For  pre-employment  and  random 
testing,  a  driver  should  be  reported  to 
^whichever  OA  covers  more  than  50%  of 
that  driver's  function.  If  the  driver  is 
subject  to  three  or  more  OA  rules,  the 
employer  must  determine  which 
function  the  driver  performs  the  greatest 
percentage  of  the  time  and  report  the 
pre-employment  and  random  testing 
resuhs  to  the  OA  covering  the  greatest 
percentage  of  the  driver's  duties,  e.g. 
driving  CMVs  45  percent  of  the  time, 
flying  airplanes  35  percent  of  the  time, 
and  operating  railroad  equipment  30 
percent  of  the  time.  For  post-accident 
and  reasonable  suspicion  testing, 
however,  reportability  should  be 
determined  by  the  function  the  driver 
was  performing  at  the  time  of  the 
accident  or  incident.  Finally,  for  return 
to  duty  and  follqw-up  testing,  the 
employee  should  be  reported  to  the 
same  OA  to  whom  the  initial  positive 
controlled  substances  test  or  alcohol  test 
indicating  a  concentration  of  0.04  or 
greater  was  reported.  The  FHWA  must 
stress  here  that,  although  the  driver  has 
been  tested  and  is  reported  to  other  DOT 
agencies  under  their  regulations,  the 
driver  is  prohibited  from  operating  any 
CMV  as  required  by  Subpart  E  of  this 
rule. 


Section  382.405    Access  to  Facilities 
and  Records 

See  Limitations  of  Alcohol  Use  by 
Transportation  Workers  for  discussion 
of  this  section. 

Section  382.413    Release  of  Alcohol 
and  Controlled  Substances  Test 
Information  by  Previous  Employers 

Paragraph  (a)  restates  §  382.405(b)  in 
terms  of  the  employer.  An  employer 
may  obtain  any  of  the  information 
retained  by  other  employers  under  part 
382,  pursuant  to  a  driver's  consent. 

Paragraph  (b),  by  contrast,  provides 
that  an  employer  shall  obtain  certain 
elements  of  that  information,  also 
pursuant  to  the  driver's  consent.  This 
merely  makes  mandatory  that  which 
employers  have  had  the  option  to  do 
under  the  current  drug  testing 
program — make  release  of  previous 
testing  information  a  condition  of 
employment  as  a  driver.  Information  on 
alcohol  and  controlled  substances 
testing  results  from  the  driver's  previous 
employers  must  be  obtained  generally 
before  using  the  driver.  An  employer  is, 
of  course,  free  to  make  release  of  any 
information  a  condition  of  employment, 
though  this  section  only  requires  certain 
information. 

Since  the  information  is  releasable  by 
the  previous  employer  only  pursuant  to 
a  driver's  written  authorization,  an 
employer  must  make  obtaining  such 
authorization  a  condition  of  the  driver 
performing  safety-sensitive  functions  for 
the  employer.  Reqiuring  the  driver's 
consent  wilt^hsurothat  the  information 
remains  confidential  and  is  released 
only  to  thej  extent  authorized  by  the 
driver.  The  protections  of  §  382.405 
remain  in  full  effect,  including 
allowance  of  the  re-release  of 
information  also  only  pursuant  to  the 
driver's  consent. 

The  information  to  be  released  under 
this  section  is  limited  to  positive 
controlled  substances  test  results, 
alcohol  test  results  of  0.04  or  greater, 
and  refusals  to  be  tested,  for  the  two 
years  preceding  the  date  of  inquiry. 
None  of  the  other  information  required 
to  be  maintained  by  the  employer  in  this 
rule  is  required  to  be  released  under 
paragraph  (b).  Restricting  the  content  of 
the  mandatory  inquiries,  by  not 
requiring  negative  drug  test  results  and 
alcohol  tests  with  results  less  than  0.04 
to  be  obtained,  should  minimize  the 
burden  of  compliance  on  employers. 

This  section  is  necessary  to  effectuate 
the  referral,  evaluation,  and  treatment 
requirements  of  the  rule.  Whereas  the 
NPRM  proposed  a  system  of  information 
and  penalty  suspensions  tied  to  the 
driver's  CDL,  this  final  rule  includes  no 


CDL  consequences  because  the  law- 
enforcement  based  testing  option  has 
not  been  chosen.  Licensing  agencies 
would  be  understandably  reluctant  to 
issue  suspensions  based  solely  on  the 
results  of  employer-based  tests,  without 
affording  the  driver  a  review  process. 

Comments  to  the  dockets  and 
experience  in  administering  the  current 
drug  testing  program  make  it  clear  that 
some  system  of  information  is  necessary 
to  give  effect  to  the  requirements  of  the 
rule.  One  of  the  major  problems  with 
the  current  drug  testing  rule  is  that 
drivers  who  test  positive  merely  apply 
to  work  with  a  different  employer 
without  taking  the  required  retest  or 
becoming  medically  recertified  to  drive. 
The  new  employer  has  no  clear  way 
and,  unfortunately,  too  often,  no 
incentive  to  determine  if  the  driver- 
applicant  is  avoiding  the  requirements. 
With  the  rehabilitation  requirements  in 
this  rule  over  and  above  those  in  the 
current  drug  testing  program,  the 
incentive  to  avoid  them  will  only  be 
increased. 

The  problem  is  particularly  acute  in 
the  motor  carrier  industry,  due  to  its 
size  and  turnover  rate.  Of  the 
approximately  270,000  knovra  interstate 
carriers,  about  10%  enter  and  leave 
business  each  year.  Adding  intrastate 
carriers,  also  covered  by  this  rule,  only 
serves  to  increase  the  number  of  carriers 
in  flux.  Similarly,  of  the  approximately 
6.6  million  drivers  covered  by  the  rule, 
it  is  conservatively  estimated  that  20% 
work  for  a  different  employer  from  one 
year  to  the  next.  Given  these  numbers, 
it  is  not  difficult  to  see  the  potential  for 
getting  lost  and  avoiding  the  rule's 
requirements,  especially  where  there  is 
no  tracking  system  being  used,  such  as 
the  CDL  Information  System. 

Sharing  information  on  recent 
positive  tests,  and  the  requirement  in 
paragraph  (g)  that  employers  obtain 
proof  of  completion  of  rehabilitation 
-and  retum-to-duty  test  requirements 
after  positive  tests,  is  not  such  a  tracking 
system.  It  will  help  keep  drivers,  and 
employers,  from  avoiding  evaluation 
and  possible  treatment  following  a 
violation,  however.  Again,  it  must  be 
emphasized  that  this  section  requires 
nothing  that  could  not  be  willingly 
accomplished  by  employers  under  the 
current  rule.  An  employer  could  make 
release  of  prior  results  a  condition  of 
employment  as  a  driver,  and  should 
require  drivers  with  positive  tests  to 
prove  they  have  been  retested  and 
medically  recertified  as  qualified. 
Employers  are,  after  all,  prohibited  from 
using  a  driver  it  knows  has  tested 
positive  but  has  not  been  recertified  and 
tested  negative.  By  making  such 
inquiries  and  conditions  mandatory. 
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this  section  merely  sets  forth  a  standard 
of  knowledge  for  new  employers  to 
comply  with  the  rule. 

An  employer  that  learns  that  a  driver- 
apphcant  is  prohibited  from  driving 
need  not  refer  the  driver  to  a  SAP  for 
evaluation  and  treatment.  The  employer 
must,  however,  obtain  proof  of  a  SAP 
evaluation  and  retum-to-duty  test  before 
using  the  driver-appUcant.  Therefore, 
drivers  with  positive  drug  test  resuhs, 
alcohol  test  results  of  0.04  or  greater,  or 
rehisals  to  test  should  either  maintain 
copies  of  subsequent  SAP  evaluations 
and  retum-to-duty  tests,  or  should  also 
consent  to  release  of  them  along  with 
the  required  information,  in  order  to 
show  compliance  with  the  rule. 
Similarly,  of  the  approximately  6.6 
million  drivers  covered  by  the  mle,  it  is 
conservatively  estimated  that  20%  work 
for  a  different  employer  from  one  year 
to  the  next.  Given  these  numbers,  it  is 
not  difficult  to  see  the  potential  for 
getting  lost  and  avoiding  the  rule's 
requirements,  especially  where  there  is 
no  tracking  system  being  used,  such  as 
the  CDL  Information  System. 

Sharing  information  on  recent 
positive  tests,  and  the  requirement  in 
paragraph  (g)  that  employers  obtain 
proof  of  completion  of  rehabilitation 
and  retum-to-duty  test  requirements 
after  positive  tests,  is  not  such  a  tracking 
system.  It  will  help  keep  drivers,  and 
employers,  bom  avoiding  evaluation 
and  possible  treatment  following  a 
violation,  however.  Again,  it  must  be 

emphasized  that  this  section  requires 
nothing  that  could  not  be  willingly 
accomplished  by  employers  under  the 
current  rule.  An  employer  could  make 
release  of  prior  results  a  condition  of 
employment  as  a  driver,  and  should 
require  drivers  with  positive  tests  to 
prove  they  have  been  retested  and 
medically  recertified  as  qualified. 
Employers  are,  after  all,  prohibited  from 
using  a  driver  it  knows  has  tested 
positive  but  has  not  been  recertified  and 
tested  negative.  By  making  such 
inquiries  and  conditions  mandatory, 
this  section  merely  sets  forth  a  standard 
of  knowledge  for  new  employers  to 
comply  with  the  mle. 

An  employer  that  learns  that  a  driver- 
applicant  is  prohibited  from  driving 
need  not  refer  the  driver  to  a  SAP  for 
evaluation  and  treatment.  The  employer 
must,  however,  obtain  proof  of  a  SAP 
evaluation  and  retura-to-duty  test  before 
using  the  driver-applicant.  Therefore, 
drivers  with  positive  drag  test  results, 
alcohol  test  results  of  0.04  or  greater,  or 
refusals  to  test  should  either  maintain 
copies  of  subsequent  SAP  evaluations 
and  retum-to-duty  tests,  or  should  also 
consent  to  release  of  them  along  with 
the  required  information,  in  order  to 


show  compliance  with  the  rale. 

Altematively,  a  pre-employment  test 
directed  by  the  hiring  employer  may 
serve  as  a  retum-to-duty  test  under  such 
circumstances. 

In  no  case  should  any  test  result  for 
alcohol  or  drags  under  this  part  be  used 
to  infer  that  a  person  is  an  alcoholic  or 
drag  addict.  Testing  undw  this  part 
determines  whether  a  driver  may  need 
to  be  removed  from  safety-sensitive 
functions  and  must  be  referred  to  a 
substances  abuse  professional  only.  The 
tests  imder  this  part  are  conduct  test 
only,  and  do  not  determine  the  status  of 
any  person.  Prospective  employers 
should  refer  to  the  requirements  of  the 
Americans  with  DisabiUties  Act,  and 
implementing  regulations,  42  CFR  1630, 
before  taking  any  employment  actions 
based  on  SAP  evaluations  released  by 
di^rs  to  the  prospective  employer. 

This  section  is  consistent  with  49  CFR 
391.21  and  391.23,  which  requires  a 
driver-applicant  to  list  the  names, 
addresses,  and  dates  of  employment  for 
all  employers  in  the  preceding  three 
years  (10  years  for  CDL  drivers),  and 
requires  employers  to  investigate  the 
driver's  record  by  contacting  all  of  the 
driver's  previous  employers  within  the 
three  preceding  years.  The  information 
on  testing  could  be  easily  added  to  the 
inquiry.  This  inquiry  requirement  has 
been  included  in  part  382,  and  not  part 
391,  because  part  391  does  not  cover 
many  of  Ute  drivers  to  which  this  rale 
applies.  Drivers'  and  employers' 
compUance  with  the  requirement  to  list 
and  investigate  prior  employers  for 
purposes  of  test  result  information,  will 
be  enforced  in  the  same  manner  that 
part  391  is  currently  enforced. 

The  maximum  (14  calendar  days) 
period  granted  to  the  employer  to  obtain 
the  testing  information  is  shorter  than 
the  period  allowed  to  investigate  the 
driver's  employment  record,  as  required 
in  49  CFR  391.23.  Since  the  period  of 
investigation  is  also  shorter,  three  years 
rather  than  two,  the  burden  of 
compliance  is  lessened.  Fourteen  days 
also  makes  it  more  difficult  to  abuse  the 
section's  intent  by  discharging  drivers 
before  the  information  is  absolutely 
required  to  be  obtained.  As  an 
additional  incentive  to  promptly  obtain 
the  required  information,  and  to 
facilitate  future  inquiries,  paragraph  (d) 
requires  the  employer  to  obtain  the 
information  even  if  the  driver  stops 
driving  before  the  information  is 
obtained  or  before  the  14  day  period  had 
expired. 

In  this  rale,  also  differing  from 
§  391.23,  an  employer  is  required  in  the 
first  instance  to  obtain  the  information 
prior  to  using  the  driver.  Only  if  such 
promptness  is  not  feasible,  and  only  for 


as  long  as  it  remains  infeasible.  may  an 
employer  delay  obtaining  the 
information.  Cfeviously,  the  utility  of 
this  provision  is  diminished  the  longer 
an  employer  waits  to  make  the 
inquiries.  The  potential  is  there, 
however,  for  a  pradent  employer, 
especially  those  many  commenters  who 
have  requested  a  provision  allowing  the 
exchange  of  information,  to  obtain 
meaningful  information  and  to  aid 
drivers  who  misuse  alcohol  and  drags 
by  ensuring  completion  of 
rehabilitation. 

An  employer  is  prohibited  in 
paragraph  (c)  from  using  a  driver  for 
longer  than  14  days  without  obtaining 
the  prior  testing  information.  The  new 
employer  must  make  a  good  faith  effort 
to  obtain  the  information.  An  employer 
who  makes  a  good  faith  effort,  but 
through  no  fault  of  its  own  is  unable  to 
obtain  the  information,  may  continue  to 
use  the  driver  if  it  makes  a  note  under 
paragraph  (f)  of  the  attempt.  For 
instance,  if  a  previous  employer  refuses, 
in  violation  of  §  382.405,  to  make  the 
information  available  pursuant  to  the 
driver's  request,  the  new  employer 
should  note  the  attempt  to  obtain  the 
information  and  place  the  note  with  the 
driver's  other  testing  information. 

Finally,  paragraph  (0  leaves  the  form 
of  the  release  of  information  to  the 
discretion  of  the  employer.  The 
employer  must,  however,  ensure 
confidentiality  of  the  information  in  the 
same  manner  as  provided  in  §  382.405. 

Subpart  E— Consequences  for  Drivers 
Engaging  in  Substance  Abus»— 
Related  Conduct 

Section  382.501    Removal  From  Safety- 
Sensitive  Function 

Paragraph  (c)  extends  all  of  the 
driving  consequences  of  violating  the 
rale,  provided  in  subpart  E,  to 
commercial  motor  vehicles  in  interstate 
commerce  as  defined  in  part  390.  as 
well  as  CMVs  in  commerce  as  defined 
in  §  382.107.  For  example,  a  driver 
removed  from  performing  safety 
sensitive  functions  because  of  a  rale 
violation  occurring  in  a  26.001  pound  or 
greater  vehicle  in  inter-  or  intrastate 
commerce,  also  is  prohibited  from 
driving  a  10,001  pound  or  greater 
vehicle  in  interstate  commerce,  until 
complying  with  §  382.605.  This 
provision  extends  consequences  of 
violations  incurred  in  transportation 
under  CDL  jurisdiction  to  transportation 
covwed  by  the  Federal  Motor  Carrier 
Safety  Regulations. 


Sectiott  382.503    Required  Evaluation 
and  Testing 

Sm  UmitatkMa  of  AkoholVMhy 
7>ojiyortot»n  Mtorfafs.  pubbAed 
elsewhere  in  today's  Ftdmd  Register. 

Section  382.505    Other  Akohoi-Bekxted 
Conduct 

Though  the  minimuTn  alcohol 
concentration  to  incur  referral  to  a  SAP 
and  a  retum-to-dutv  test  is  0.04,  alcohol 
tests  with  result  below  0.04  are  also 
serious  and  represent  a  thiBet  to  the 
safety  of  the  motoring  pubhc  An 
alcohol  concentration  of  0.039  does  not 
warrant  evahialioo  and  rehabihtatioD 
under  the  rule,  but  it  may  have  an 
adverse  efba  on  a  driver's  abilities.  In 
addition,  the  driver's  blood  aloohot 
curve  may  be  rising,  fai  other  words,  the 
individual  may  have  )ust  consumed 
enough  alcohol  to  eventually  produce 
an  alcohol  concentration  of  a04  or 
greater,  but  the  alcohol  is  )u8t  entering 
the  btoodstream  and,  at  this  time  of 
testing,  the  alcohol  concentraticMi  is 
below  0.04.  but  rising.  It  is.  rather,  a 
matter  of  testing  fora. 

Part  382  establishes  a  program  of 
employer4Msed  testing.  Section  382.505 
requires  a  driving  pnrfiibition  of  24 
hours  for  a  test  result  of  0.02  or  greater 
but  less  than  a04.  pn  roost  instances,, 
the  reh^ilttation  refenal  requirements 
of  S  382.605  will  also  take  at  least  24 
hours.) 

Section  392.5  (c)  and  (d).  on  the  other 
hand,  requires  law  enilraceinent  ofBdals 
to  issue  a  24  hour  out-ofservice  order 
to  a  driver  with  any  measured  alcohol 
concentration  or  detected  presence  of 
alcohoL  There  is  no  24  hour  driving 
prohibition  period  in  §392.5  required 
directly  of  the  driver  and  employer 
without  the  involvement  of  a  law 
enforcement  ofBdaL  Section  392.5(a) 
and  (b)  merely  prohibit  (hiving  aft«r  a 
measured  alcohol  concentration  or  - 
detected  presence  of  akobol,  without 
placing  any  time  hmit  Mcneover, 
because  tests  conducted  under  part  382 
with  results  below  0.02  are  deemed  to 
be  "negative"  w  zero,  there  can  be  no 
measured  ala^l  concentration  for 
which  to  prohibit  driving  under  §  392.5 
when  the  result  is  less  than  0.02. 

Still,  an  employer  must  comply  with 
the  driving  prohibition  in  §  392.5, 
regardless  of  a  test  result  below  0.02  or 
not,  if  it  discovers  violation  of  any  of  the 
other  proscriptions  provided  in  the 
section,  such  as  pre-duty  use, 
possession,  and  detected  presence  of 
alcohol.  In  most  circumstances,  a  driver 
would  also  be  removed  from  safety- 
sensitive  functions  and  referred  to  a 
SAP  under  part  382  for  committing  such 
violations,  in  effiect  imposing  the 


d  iving  prohibition  in  §r 302.5  anyway.  If 
a  driver  subied  to  S392A  is  given  fttest, 
hi  )wever.  wnich  results  in  a 

0  incentration  below  0.02,  but  the 
e  nployer  detects  the  presence  of 
a  cohoi  in  the  driver  through  odier 

n  Bans,  the  employer  is  pvmibited  from 
u  ing  the  driver  until  there  is  no  ku^sr 
tl  e  presence  of  alcohoL 

Post-accident  tests  administered  by  » 
b  w  enforcement  official  under 
ii  dependent  authority  may  result  in  a 
2  I  hour  out-of-servioe  order  issued  by 
tl  e  official  for  concentrations  bdow 
a  32  because  the  test  is  not  administered 
uj  ider  part  382. 

Section 382 J07   PenaJtiea 

Section  50}  of  the  Act  allows  the 
S{  oetary  to  determine  appropriate 
si  notions  for  driven  who  are 
di  itermined  through  testing  developed 
ui  Mier  this  Ad  to  have  used  alcohol  or 
a  ntrolled  substances  in  violation  of  law 

01  Federal  regulation,  but  are  not  under 
tl  a  influence  of  alcohol  or  controlled 
SI  bstances  as  provided  in  the  CMVSA. 
R  igulations  issued  pursuant  to  the 

C  4VSA  impose  disqualifications  and 
o1  ler  penalties  tcft  "conviction"  by 
Fi  deral.  State,  or  kxal  law  enforcemoit 
o;  Bcials  of  driving  under  the  influence 
o:  alcohol  or  controlled  substances 
(§  383.51).  This  section  provides  that 
ei  iployera  and  drivers  who  violate  these 
ni  les,  which  do  not  provide  for 
"( onvictions"  or  Q)L  disqualifications, 
ai^  subject  to  49  U.S.C  521(b)t  which 
al  ow  civil  forfeiture  penalties  of  up  to 
$1  0,000. 


use  or  posseasian  of  alcohol,  iDchidfaig 
any  consequences  far*  ditv«r  found  to 
have  a  specified  aku^l  oonoeotratioa, 
thatt  are  baaadon  the  eropkoyer*s 
authority  independent  MtiMse  rules. 
These  additional  pobdes  musr  be 
dearly  Idendlled  as  based  on  the 
emplovBr't  independent  authority. 

Modvating  driver*  about  safety  hi  the 
woriiplaoe  and  good  health  is  tunortant 
to  making  an  akdioluid  cantroUad 
subetanoes  use  prevention  program 
work.  Because  me  primaiy  ol^active  of 
this  alcohol  and  oontroUed  substances 
misuae  program  ia  detenence  ndier 
than  detection,  it  is  espedaJly  important 
that,  before  aiiy  testing  is  begun, 
employere  make  their  driven  faUy 
aware  of  the  dangers  of  akohd  and 
amtrolled  substuices  misuse  in  their 
)ob«,  advise  them  w^iera  help  can  be 
obtained  if  they  have  a  problem  with 
alcolurf  orcontQjUed  subMances  use, 
and  the  potential  consequences  for 
people  who  violate  this  rule.  As 
effective  company  policy  and 
educational  eSort  can  more  than  pay  for 
itself  with  the  benefits  it  can  adiieve. 
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Section  382.603 
Supervisors 


Training  for 


Si  ibpart  F— Alcohol  and  Controlied 
Si  ibstancea  IMisuae  Information, 
Tl  Bining,  and  Referral 

S  ction  382.601    Motor  Carrier 

0  iligation  To  Promulgate  a  Policy  on 
th  ?  Misuse  of  Alcohol  and  Controlled 
Si  \bstances 

Vlaterials  explaining  how  the 
er  iployer  implements  the  requirements 
of  this  part  and  the  employer's  polides 
m  ist  be  provided  to  each  driver. 
W  ritten  notice  of  the  availability  of 
th  Ke  materials  must  be  provided  to 
re  )resentatives  of  employee  labor 

01  (anizations. 

h  addition  to  educational 
in  orroation,  the  materials  also  may 
in  :Iude  the  description  of  any  self- 
id  Jntification  program  or  procedure 
UI  der  which  a  driver  may  dedine  to 
pM  rform  or  continue  to  perform  safety- 
se  isitive  functions  without  penalty 
w  ten  he  or  she  may  be  in  violation  of 
th  )se  rules,  induding  any  limits  on  the 
pi  }gram.  The  employer  also  may 
in  :lude  information  on  additionial 
en  iployer  polides  with  respect  to  the 


See  UnUtationa  ofAkohol  Use  by 
Transportation  Workers  for  discusaton 
of  this  section. 

Section  382.605    Referral.  Evaluation, 
and  Treatment 

The  Omnibus  Act  requires  that  an 
opportunity  for  treatment  be  made 
available  to  drivers.  This  does  not 
require  employen  to  provide  or  pey  Cor 
rehabilitation  or  to  hold  a  iob  open  for 
a  driver  with  or  without  salary,  bi  the 
current  drug  testing  rules,  the 
Departnoent  decided  that  it  was 
inapprm>riate  to  establish  a  Federal  role 
in  manoiBting  that  employ««  provide  for 
rehabiUtation  and  that  K  should  be  left 
to  management/driver  negotiaticm.  The 
same  logic  will  apply  here.  The  FHWA 
has  decided  not  to  mandate  employer- 
provided  rehabiUtation  in  this  rule. 

We  encourage  those  empfoyers  who 
can  afliord  to  provide  rebaoilitation  to 
do  so  through  establii^ed  heahh 
insurance  programs,  since  it  helps  their 
driven,  bmefits  morale,  is  often  exist- 
effective  and  ultimately  contributes  to 
the  success  of  both  their  business  and 
their  testing  programs. 

This  section  requires  an  employer  to 
advise  a  driver  who  engages  in  conduct 
prohibited  under  these  rules  of  the 
available  resources  for  evaluation  and 
treatment  of  alcdiol  and  controlled 
substances  problems.  The  employer  will 
have  no  similar  obligation  to  applicants 
who  refuse  to  submit  to  or  foil  a  pre- 
employment  test 


A  SAP  will  evaluate  each  driver  who 
violates  these  rules  to  determine 
vt^ether  the  driver  needs  assistance 
resolving  problems  associated  with 
alcohol  misuse  and  refer  the  driver  for 
any  necessaiy  treatment.  Before 
returning  to  duty  after  a  violation,  each 
driver  miist  undergo  an  applicable 
alcohol  or  controlled  substances  test 
with  a  result  of  less  than  0.02  alcohol 
concentration  and/or  a  verified  negative 
controlled  substances  test  result.  In 
addition,  each  driver  identified  as 
needing  assistance  must  (1)  Be 
evaluated  again  by  a  SAP  to  determine 
whether  the  driver  has  successfolly 
complied  with  the  rehabilitation 
program  prescribed  following  the  initial 
evaluation,  and  (2)  be  subject  to  a 
minimum  of  six  (6)  unannounced, 
follow-up  tests  over  the  following 
twelve  (12)  months.  Compliance  with 
the  prescribed  treatment  and  passing  the 
test(s)  will  not  guarantee  a  right  of 
reemployment.  They  will  be 
preconditions  the  driver  must  meet  in 
order  to  perform  safety-sensitive 
functions. 

For  a  CMV  driver  to  return  to  duty 
following  a  controlled  substances  test 
that  results  in  a  verified  positive  test 
result,  the  CMV  driver  must  stop  using 
drugs,  be  evaluated  by  a  substance 
abuse  professional,  and  take  a  retum-to- 
duty  controlled  substances  test  with  a 
negative  result.  The  SAP  evaluation 
lakes  the  place  of  the  requirement  in  49 
CFR  391.45(c)  that  drivers  who  test 
positive  for  drugs,  and  are  thereby 
rendered  medioilly  unqualified  to  drive 
under  §391.41(b)(12).  must  be 
recertified  as  medically  qualified  to 
drive.  Drivers  identified  as  needing 
assistance  must  also  complete  any 
rehabilitation  required  by  the  substance 
abuse  professional,  be  re-evaluated  by  a 
substance  abuse  professional  to 
determine  whether  rehabilitation 
requirements  were  followed,  and  be 
subject  to  follow-up  tests. 

Follow-up  and  retum-to-duty  tests 
need  not  be  confined  to  the  substance 
involved  in  the  violation.  If  the  SAP 
determines  that  a  driver  needs 
assistance  with  a  poly-substance  abuse 
problem,  the  SAP  may,  for  instance, 
require  alcohol  tests  to  be  performed 
along  with  the  required  drug  follow-up 
and/or  retum-to-duty  tests,  after  a  driver 
has  violated  the  drug  testing 
prohibition. 

The  rule  will  provide  that  the 
evaluation  and  the  rehabilitation  may  be 
provided  by  the  employer,  by  a  SAP 
under  contract  with  the  employer  or  by 
a  SAP  not  affiliated  with  the  employer. 
The  choice  of  SAP  and  assignment  of 
costs  will  be  made  in  accordance  with 


employer/drivw  egreranents  and 
employer  polides. 

Other  Issues 

As  in  the  current  drug  testing  rules, 
the  FHWA  wants  to  provide  program 
flexibility  to  allow  employers  to  carry 
out  their  programs  in  a  more  effident. 
cost-effective  manner  and  to  ease  the 
compliance  burden  on  small  businesses. 
Testing,  for  example,  may  be  conducted 
by  the  employer,  an  outside  contractor, 
a  consortium,  a  union,  ot  any  other 
party  or  agent  of  the  emplover.  The 
employer  remains  responsible  for 
compliance  with  the  requirements  of 
this  part. 

The  use  of  consortia  has  worked  well 
in  the  drug  testing  area.  In  fact,  it  is  the 
predominant  method  of  compliance  in 
some  industries,  particularly  among 
smaller  employers.  One  reason  to  delay 
implementation  of  this  rule  for  smaller 
employers  is  to  enable  them  to  form  or 
join  consortia  or  large  employer  testing 
programs.' rather  than  have  to  estabUsh 
their  own  programs. 

Employers  may  find  it  more  cost- 
effective  and  convenient  to  conduct 
alcohol  testing  at  the  same  time  they 
conduct  drug  testing.  Because  we  are 
requiring  alcohol  testing  at  or  near  the 
time  of  performance,  diiug  testing  also 
would  have  to  occur  at  such  times.  For 
random  testing,  employers  could  easily 
accompUsh  this  by  randomly  choosing 
the  driver's  number  and  then  testing  the 
driver  the  next  time  he  or  she  performs 
safety-sensitive  functions. 

Multi- Agency  Coverage 

In  some  industries,  a  significant 
percentage  of  drivers  are  subject  to  the 
testing  rules  of  more  than  one  DOT  OA: 
some  are  subject  to  the  testing  rules  of 
more  than  one  fedetal  agency  [e.g.. 
drivers  covered  by  the  Department  of 
Energy  may  also  be  covered  by  FHWA). 
Where  it  will  not  compromise  the 
effectiveness  of  the  testing  program  or 
other  requirements,  one  DOT  agency 
will  defer  to  another  or  recognize  the 
validity  of  the  other's  requirements. 

There  are  different  situations  in 
which  multi-agency  coverage  can  otcur: 

(1)  A  driver  may  perform  different 
modal  functions  for  the  same  employer. 
For  example,  a  driver  may  act  as  both 

a  railroad  repair  person  and  a  truck 
driver  for  a  single  employer,  activities 
regulated  by  the  FRA  and  the  FHWA. 
respectively.  Such  a  driver  could  be  in 
a  single  random  pool  under  these  rules, 
but  will  have  to  have  an  equal  chance 
of  being  selected  for  random  testing 
while  performing  either  track  repair  or 
driving  functions. 

(2)  A  driver  may  have  two  employers. 
For  example,  a  driver  may  fly  for  one 


employer  and  drive  fiw  another.  That 
driver  will  be  subjed  to  two  random 
testing  requirements  and  will  generally 
be  in  two  dififerent  pools.  As  discussed 
above,  however,  the  driver  could  be 
covered  by  one  random  testing  pool, 
e.g..  one  run  by  a  consortium;  in  both 
situations,  the  driver  will  be  subjed  to 
random  testing  in  either  job. 

This  rule  will  require  that  drivers 
cease  safety-sensitive  functions  in  every 
mode  of  transportation,  once 
determined  to  be  in  violation  of  any  one 
of  the  OA  rules.  We  also  have  been 
consulting  with  other  federal  agendes 
during  this  rulemaking  proceeding  in  an 
attempt  to  make  Federal  government 
rules  as  consistent  as  possible.  The 
Department  of  Energy  (DOT)  already  has 
issued  a  similar  rule  on  alcohol  misuse 
for  drivers  in  nuclear  facilities.  To  avoid 
any  potential  conflid,  DOE  officials 
have  indicated  that  they  plan  to  defer  to 
the  DOT  rules  where  there  are  entities 
covered  by  both  programs. 

Self-Identification/Peer-Refierral 
Programs 

Since  the  FHWA's  primary  purpose  is 
to  deter  drivers  from  having  alcohol  and 
controlled  substances  in  their  systems 
while  performing  safety-sensitive 
functions,  drivers  should  be  able  to 
identify  themselves  as  unfit  to  work. 
The  FHWA  encourages  employers  to 
establish  self-identification  or  peer- 
referral  programs  and  encourage  drivers 
to  use  them.  These  programs,  which 
already  exist  in  some  segments  of  the 
highway  transportation  industries, 
generally  allow  a  driver  to  decline. 
■%vithout  penalty,  to  perform  or  continue 
to  perform  her  job  if  the  driver  knows 
that  she  is  or  may  be  impaired  by 
alcohol  or  controlled  substances.  The 
FHWA  will  not  require  self- 
identification  programs,  because  we 
believe  that  they  are  a  matter  more 
appropriate  for  labor/management 
negotiations.  The  successful 
implementation  of  such  programs 
depends  upon  joint  labor-management 
commitment  to  an  alcohol/drug-free 
work  environment. 

Any  such  program,  however,  could 
not  interfere  with  the  tests  required  by 
these  rules.  For  example,  a  driver  could 
not  identify  himself  as  unfit  to  drive 
after  having  been  notified  of  a  random 
or  reasonable  suspicion  test  and  exped 
to  avoid  the  consequences  for  a  positive 
test  or  a  refusal  to  test.  Such  a  program 
could,  however,  permit  a  driver  to 
initiate  a  voluntary  alcohol  test  to 
determine  whether  the  driver  is  in 
violation  of  these  rules,  without  fear  of 
consequences  required  by  this  rule, 
regardless  of  the  test  results. 


Tim  is  sonw  dIsagrasnMixt  about  the 
respccttrv  •fnctivsiMss  of  education 
vl9-»-Tis  anforcanant  Some  raseardiera 
claim  thai  education  is  nxm  efEsctive  In 
preventing  aldrflof  misuse  than 
apprehension  of  the  abuser.  The 
American  Automobile  Association 
Foundatioa  for  Ttaflk  SafiMy  oompared 
eight  states  that  adqitad  tougher  (mmk 
driving  laws  with  six  that  did  not.  The 
new  laws  bad  noeflisct  at  all  ontraflk 
firtahtiea.  The  Foundation  attributes  dM 
overall  dechne  in  US.  traffic-relaled 
deaths  between  1960  and  1965  topubbc 
awareness  campaigns  by  such  groups  as 
Mothers  gainst  Drunk  Driving 
(MADD).  A  Bostcm  University 
researcher  similerhr  coochMiBd  that 
social  pressure  and  pubUdty  ''may  be  as 
important  as  govenunent  regulations  in 
reducing  drunk  driviM  and  fatal 
crashes."  (Bod^  quoted  in  "USA  Today", 
Wednesday.  Aunist  3. 196&) 

These  studies  have  been  criticixed  as 
poorly  designed  and  misleading,  since 
education  programs  were  never  isolated 
as  an  independent  variable  for 
oampariaon.  NHTSA  betteves  thattlie 
moat  efiectivv  programs  are  those  that 
combine  educMion  and  enforcement 


F  ublic  information  and  education 
f  rograms,  in  the  absence  of  enfonvuMuif 
a  :tivities  or  sanctions,  have  never  been 
a  lown  to  have  an  impact  on  alcohol- 
r  tlated  fatal  crashes.  Conversely,  scores 

0  r  studies  have  found  that  programs 

1  ivohring  enhanced  enforoement, 

r  Mdside  sobriety  dieckpoints,  and  the 

V  se  of  sanctions  such  as  license 

a  ispensions  frequently  have  resuhed  in 

s  gnificant  reductions  of  alo^ol-rBlated 

f  itahties.  Ahhou^  there  is 

( isagreement  on  the  effectiveness  of 

e  ducation  akme,  it  appears  that  using 

e  ducation  as  an  adjunct  to  deterrent 

E  leasures  will  make  both  more  effective. 

novel  of  Part  391,  Sidipart  H 

The  present  regulatioas  Cor  controlled 
akibstances  testing  are  contained  as  » 
a  iibpart  to  the  FHW A's  driver 
( uaJiflcationreBulati(»sinpart381, 
i  od  are  applicaoie  only  to  <mvfln 
s  ibject  to  part  301.  Generally,  parts  390 
t  irough  399  of  title  49  subchapter  B  are 
6  jplicable  to  motor  carriers  and  drivers 
\  ho  operate  in  interstat»Gommeioe. 
'  he  Omnibus  Act  re(|aireethe  FKWA  to 
( xpand  the  so^w  (rf  persons  required  to 
t  e  tested  bevfHid  those  subject  to  part 
;  91.  This  rule  will  complete]^  replace 

Table  r 


Purpose  and  scope 


Nomicaoona  Or  Mat 


Access  to  indMdua»  test  resutts  or  test  findngs  _. .. 


Impiefnentation  schedule 
Drug  use  pfoNbitons 


Prescribed  (tugs;  Affimiaiive  defense  ~. 
Reasonable  cause  testing  requirements 

Pre-employfnenl  lestirtg  requirements  _. 
Biennial  (permSc)  testing  lequiramenis  . 
Randomtsslingrequirements  —._____ 

Random  testing  exceptions 

Post-accident  testing 

DisquaMications 


Employee  Assistance  Program 

EAP  Training  Program 

Alter-care  Monitoring  ,    


49CFR  part  391.  subpart  HcontroDed 
substances  testing  on  January  1, 1996. 

The  Omnibus  Act  reqiuires  alt 
operators  of  CMVs  to  be  tested  for 
controlled  substances  and  akc^oL  This 
encompasses  &r  m<»e  drivers  .than  have 
been  subject  to  parts  390  throu&h  399. 
H  applies  to  aB  drivws  requiredto 
obtabi  a  CDL.  Drivers  to  which  Federal 
drufl  testing  requirements  are  newly 
applicable  iiKJude,  but  are  not  ttmtted 
to  drivers  aitd  their  empk^ers  operating 
wholly  in  intrastate  commeroa, 
employed  directly  by  Federal*  Stale  and 
local  govenunents.  tufhuttiig  school 
districts,  and  drivers  with  restricted-use 
CDLs  or  drivers  in  a  State  that  does  not 
recognize  State  option  waiver  GDLs 
(farm  v^cle  operators,  firefigbjters  and 
operators  of  emergency  equipment). 

The  FHW  A  will  make  part  391, 
subpart  H  ineffective  on  the  two 
implementation  dates  of  part  382  to 
enable  motor  carriers  to  continue  to  use 
the  existing  regulations  until  all 
requlremeitts  ^  part  382  are  to  be 
comphed  with  fully.  Table  I  shows  the 
existing  regulations  at  49  CFR  part  391, 
subpart  H  and  the  section  where  the 
FHWA  has  moved  the  existing 
regulation  into  this  rule. 


d91.8t<al. 

391Jl<b), 

391.8t<c> 

391.83 

39t.86  .... 

39t.87(a^, 

38V.87M 

39t.87(c) 

39l.87id) 

391.87(e) 

391417(0  . 

391  J7(g) 

39tJ7(r^ 

381.89(a) 

39>J8(b) 

391 J9-. 


381.96(a) 

381  J5(b) 

381.954c) 

391  J5(d) :... 

39157 

391.99 

391.101 

391.103 

391.1068391.107 

391.109 

391.109(d) 

391.113 

381.117 

301.119 

391.121 

391.123 .... 


Remo^MQ. 
Removed. 
Omnibus  Act 


DefTKMed 


Removed 

Removed 

Omnibus  Act 

Removed 

Omnibus  Act 


382.10t 


382.103 

382.107 

382.407(a) 

382.41t(a) 

382.4tt(B) 

382.40t 

382.407(a) 

iJB2.  ^UDfC^ 

382>403 

382.406(a) 

382.4064b) 

382.115 

382.213 

382.215 


382.2n 
40.33(c) 
382.307 

382.301 

382.305 

382.303 

382J01 
382.803 
382.606(c) 


Federal  Register  /  Vol.  59.  No.  31  /  Tuesday.  February  IS.  1994  /  Roles  «>d  lteeu3atk»s 


7S05 


Rulemaking  Analyses  and  Notices 

Fxecutne  Oder  12068  fAegu/ofofy 
Phuuiingaad  Beview)  and  DOT 
Regulatay  Axlieies  and  Proceduns  ' 

The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866.  This  rule  has  been  reviewed 
under  this  order.  It  is  significant  within 
the  meaning  of  Department  of 
Transportation  rogatory  policies  and 
procedures,  toa  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  substantial;  therefore,  a  full 
regulatory  evaluation  is  required  and 
has  been  prepared.  The  regulatory 
evaluation  is  biduded  in  the  docket 

Executive  Order  12875  (Enhancing  the 
Intei^ovemmental  Partnership) 

The  FHWA  has  determined  that  this 
action's  NPRM  published  on  December 
15, 1992  (57  FR  59516)  contained  a 
requirement  that  must  be  analyzed  in 
accordance  with  Executive  Order  12875. 
The  FHWA  has  reviewed  the  final  mle 
under  this  order.  The  FHWA  has 
determined  that  the  proposed 
requirement  for  random  roadside 
alcohol  testing  by  State  and  local  law 
enforcement  ofBcials  would  mandate 
States  to  pwform  roadside  alcohol 
testing  on  commercial  motor  v^cle 
drivers.  The  requirement  would  not 
completely  reimburse  States  for  the  cost 
of  such  a  mandated  program.  The 
FHWA  has  dedded  not  to  mandate 
roadside  aladiol  testing  as  proposed, 
because  of  many  factors  including  this 
Executive  Order.  See  the  section  "Other 
Issues— Motor  Carrier  Safety  Assistance 
Program  (MCSAP)"  in  Limitations  of 
Alcohol  Use  by  Transportation  Workers 
elsewhere  in  today's  Federal  Register 
for  further  discussion  of  the  FHWA's 
and  the  DOT's  analysis  of  this  Executive 
Order  as  it  relates  to  this  final  rule. 

Regulatory  Flexibility  Act 

In  compliance  with  the  ReguUtory 
Flexibility  Act  (Pub.  L.  96-354, 5  U.S.C 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  rule  <«  small  entities. 
This  final  rule  Mrill  require  employers  to 
test  drivers  lor  the  use  of  alcohol  and 
controlled  substances.  It  vrill  have  a 
significant  economic  impact  on  small 
entiUes.  The  FHWA  has  lessened  the 
economic  impact  on  small  entities  by 
allowing  them  an  additional  year  to 
comply  with  the  rule  over  and  above  the 
time  given  to'^arge  employers. 

fxecotivB  CWer  12612  (Federalism 
Assessment) 

This  action  adds  part  382  to  the 
FMCSRs  pertaining  to  testing  for  alcohol 
and  controlled  substances  by  drivers  of 


conrnierdal  motor  vehicles  operating  in 
commeroa  on  public  roads  and 
highways.  These  requireffieou  direcdy 
affiect  employers  and  their  drivers, 
including  Stale  and  local  emi^yers  aid 
their  drivers.  The  rule  also  will  regulate 
employers  and  drivers  who  have 
historically  been  regulated  only  by  their 
State  of  residence  or  where  the 
employer's  business  is  located.  These 
reqmremenU  preempt  State  and  local 
laws,  regulations,  rules,  and  orders  that 
are  inconsistent  with  the  requirements 
of  this  rule.  The  preemption  authority 
for  this  document  was  specifically 
provided  for  under  49  U.S.C.  app.  2717, 
Section  12O20(eHl)  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 

Under  the  Motor  Carrier  Safety 
Assistance  Program,  States  will  not  be 
required  to  adopt  compatible  part  382 
regulations  for  drug  or  alcohol  testing  as 
a  ccmdition  for  receiving  grant  monies 
under  the  program. 

For  the  reasons  set  forth  above,  the 
agency  is  not  required  to  prepare  a 
Federalism  Assessment  for  this 
proposal. 

Executive  Otder  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Salety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemmental 
consultation  on  Federal  programs  and 
activities  applies  to  this  program. 

Paperwmk  Reduction  Act 

The  information  collection 
requiremenU  in  part  382  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Bucket  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C  3501  etseq.  Information 
collection  requirements  are  not  effective 
until  Paperwork  Reduction  Act 
clearance  has  been  received. 

National  Environmental  Policy  Act' 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environnmital  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  %vill  not  have  any  e^ct 
on  the  quality  of  the  environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  rBgulat(vy 
action  listed  in  the  Unified  Agoida  of 
Federal  Regulations.  Hie  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  ooasrefereuoe 
this  action  with  Ute  Unified  Agemia. 

List  of  Subjects  in  49  CFR  Parts  382. 
391, 392  and  395 

Alcohol  testing.  Controlled  substances 
testing.  Highways  and  roads.  Highway 
safety.  Motor  carriers.  Motor  vehicle 
safety. 

Issued  on:  January  25, 1994. 
FedericoPena. 
SecntaryofTmnspartatkm. 
RMiMjr  E.  Staler. 

Federal  Midway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  CFR 

subtitle  B.  chapter  m,  parts  391,  392, 
and  395,  and  add  part  382  as  set  forth 
below: 

1.  Chapter  III  is  amended  by  adding 
part  382  as  follows: 

PART  382-CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

Subpart  A— General 

382.101  Purpose. 

382.103  Applicability. 

382.105  Testing  procedures. 

382.107  Definitions. 

382.109  Preemption  of  State  and  local  laws. 

382. 1 1 1  Other  requtrements  imposed  by 

employer*. 

382.113  Requirement  for  notice. 

382.115  Starting  date  ibr  testing  programs. 
Subpart  n    PrphlbWoiis 

382.201  Alcohol  concentration. 

382.204  Alcohol  possession. 

382.205  On-duty  use. 
382.207  Pre-duty  use. 

382.209    Use  following  an  accident. 
382.211     Refusal  Jo  submit  to  a  required 
alcohol  tx  control  led  substances  test. 
382.213    GootrolM  substances  use. 
382.215    Gntrolled  substances  testing. 

Subpart  C— Tests  Required 

382.301  Pre-employment  testing. 

382.303  Post-accident  testing. 

382.305  RaiHiom  testing. 

382.307  RflMonabie  suspicion  testing. 

382.309  Retum-to-duty  *i>«H«g 

382.311  Follow-up  testily 

SubpartP    HawdWwtfofTeetWesuns. 
Reco*d  Wetswaow,  and  OowfldewUaWy 

382.401    Retention  of  records. 
382.403    Reporting  of  results  in  a 

management  inibnnation  system. 
382.405    Access  to  focilities  and  leorads. 
382.407    Medical  review  ofBcer  notificatioiu 

to  the  employer. 
382.409    Medical  review  officer  record 

retention  for  controlled  substances. 
382.411     Employer  notifications. 
382.4 1 3    Rdease  of  alcohol  and  controlled 

substances  test  information  l>y  previous 

employers. 
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Subpart  E— ConscqiMnces  for  Drivers 
Engaging  m  Substance  Use-Related 
Conduct 

382.501    Removal  from  safety-sefisitive 

function. 
382.503    Required  evaluation  and  testing. 
382.505    Other  alcohol-related  conduct. 
382.507    Penalties. 

Subpart  F  Alcohol  Misuse  and  Controlled 
Substances  Use  Intomtatton,  Training,  and 
Retorral 

382.601    Motor  carrier  obligation  to 
promulgate  a  policy  on  the  misuse  of 
alcohol  and  use  of  controlled  substances. 
382.603    Training  for  supervisors. 
382.605    Referral,  evaluation,  and  treatment. 

Authority:  49  U.S.C  app.  2505;  49  U.S.C. 
app.  2701  etseq.;  49  U.S.C  3102;  49  C3^ 
1.48. 

Subpart  A— General 

§382.101    Purpose. 

The  purpose  of  this  part  is  to  establish 
programs  designed  to  help  prevent 
acxidents  and  injuries  resulting  from  the 
misuse  oKalcohol  or  use  of  controlled 
substance^y  drivers  of  commercial 
motor  vehicles. 

§382.103    Appllcabiltty. 

(a)  This  part  applies  to  every  person 
vfho  operates  a  commercial  motor 
vehicle  in  interstate  or  intrastate 
commerce,  and  is  subject  to  the 
commercial  driver's  license 
requirements  of  part  383  of  this 
subchapter. 

(b)  An  employer  who  employs 
himself/herself  as  a  driver  must  comply 
with  both  the  requirements  in  this  part 
that  apply  to  employers  and  the 
requirements  in  this  part  that  apply  to 
drivers.  An  employer  who  employs  only 
himself/herself  as  a  driver  shall 
implement  an  alcohol  and  controlled 
substances  testing  program  that  includes 
more  persons  than  himself/herself  as 
covered  employees  in  the  random 
testing  pool. 

(cl  This  part  shall  not  apply  to 
employers  and  their  drivers: 

(1)  Required  to  comply  with  the 
alcohol  and/or  controlled  substances 
testing  requirements  of  parts  653  and 
654  of  this  title;  or 

(2)  Granted  a  full  waiver  from  the 
requirements  of  the  commercial  driver's 
license  program;  or 

(3)  Granted  an  optional  State  waiver 
from  the  requirements  of  part  383  of  this 
subdiapten  or 

(4)  Of  foreign  domiciled  operations, 
with  respect  to  any  driver  whose  place 
of  reporting  for  duty  (home  terminal)  for 
commercial  motor  vehicle 
transportation  services  is  located 
outside  the  territory  of  the  United 
States. 


§!  82.105    Testing  procedures. 

^ch  employer  shall  ensure  that  all 
all  ohol  or  controlled  substances  testing 
cc  nducted  under  this  part  complies 
w  th  the  procedures  set  forth  in  part  40 
of  this  title.  The  provisions  of  part  40  of' 
th  s  title  that  address  alcohol  or 
CO  itroUed  substances  testing  are  made 
ap  ilicable  to  employers  by  this  part. 

§2  12.107    Definitions. 

Vords  or  phrases  used  in  this  part  are 
de  fined  in  §§  386.2  and  390.5  of  this 
su  )chapter,  and  §  40.3  or  §  40.73  of  this 
tit  e.  except  as  provided  herein — 

Mcohot  means  the  intoxicating  agent 
in  leverage  alcohol,  ethyl  alcohol,  or 
otl  ler  low  molecular  weight  alcohols 
in(  ;luding  methyl  and  isopropyl  alcohol. 

.  Mcohol  concentration  (or  content) 
m<  ans  the  alcohol  in  a  volume  of  breath 
ex  }ressed  in  terms  of  grams  of  alcohol 
pe  ■  210  liters  of  breath  as  indicated  by 
an  evidential  breath  test  under  this  part. 

,  l/co/io/  use  means  the  consumption 
of  my  beverage,  mixture,  or  preparation, 
inc  luding  any  medication,  containing 
aU  ohol. 

I  Commerce  means  (1)  Any  trade, 
tra  fie  or  transportation  wiUiin  the 
jui  sdiction  of  the  United  States 
be(  ween  a  place  in  a  State  and  a  place 
ou  side  of  such  State,  including  a  place 
ou  side  of  the  United  States  and  (2) 
tra  le,  traffic,  and  transportation  in  the 
Ur  ited  States  which  affects  any  trade, 
tra  fie,  and  transportation  described  in 
pa  agraph  (1)  of  this  definition. 

I  ".ommercial  motor  vehicle  means  a 
m<  lor  vehicle  or  combination  of  motor 
vel  licles  used  in  commerce  to  transport 
paisengers  or  property  if  the  motor 
velicle — 

01)  Has  a  gross  combination  weight 
rating  of  26,001  or  more  pounds 
indusive  of  a  towed  unit  with  a  gross 
vel  icle  weight  rating  of  more  than 
10, 300  pounds;  or 

( I)  Has  a  gross  vehicle  weight  rating 
of ;  :6,001  or  more  pounds;  or 

( i)  Is  designed  to  transport  16  or  more 
pa!  sengers,  including  the  driver;  or 

( i)  Is  of  any  size  and  is  used  in  the 
trai  isportation  of  materials  found  to  be 
ha;  ardous  for  the  purposes  of  the 
Ha  ardous  Materials  Transportation  Act 
an<  which  require  the  motor  vehicle  to 
be  )lacarded  under  the  Hazardous 
Ma  erials  Regulations  (49  CFR  part  172, 
sul  part  F). 

( onfirmation  test  For  alcohol  testing 
me  ins  a  second  test,  followring  a 
screening  test  with  a  result  of  0.02  or 
greater,  that  provides  quantitative  data 
of  i  Icohol  concentration.  For  controlled 
sut  stances  testing  means  a  second 
analytical  procedure  to  identify  the 
pre  !ence  of  a  specific  drug  or  metabolite 
wh  ch  is  independent  of  the  screen  test 


and  which  uses  a  different  technique 
and  chemical  principle  from  that  of  the 
screen  test  in  order  to  ensure  reliability 
and  accuracy.  (Gas  chromatography/ 
mass  spectrometry  (GC/MS)  is  the  only 
authorized  confirmation  method  for 
cocaine,  marijuana,  opiates, 
amphetamines,  and  phencyclidine.) 

Consortium  means  an  entity, 
including  a  group  or  association  of 
employers  or  contractors,  that  provides 
alcohol  or  controlled  substances  testing 
as  required  by  this  part,  or  other  DOT 
alcohol  or  controlled  substances  testing 
rules,  and  that  acts  on  behalf  of  the 
employers. 

DOrylgency  means  an  agency  (or 
"operating  administration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  alcohol  and/or 
drug  testing  (14  CPR  parts  61,  63, 65, 
121,  and  135;  49  CFR  parts  199,  219, 
382, 653  and  654),  in  accordance  with 
part  40  of  this  title. 

Driver  means  any  person  who 
operates  a  commercial  motor  vehicle. 
"This  includes,  but  is  not  limited  to:  full 
time,  regularly  employed  drivers; 
casual,  intermittent  or  occasional 
drivers;  leased  drivers  and  independent, 
owner-oi>erator  contractors  who  are 
either  directly  employed  by  or  under 
lease  to  an  employer  or  who  operate  a 
commercial  motor  vehicle  at  the 
direction  of  or  with  the  consent  of  an 
employer.  For  the  purposes  of  pre- 
employment/preKluty  testing  only,  the 
term  driver  includes  a  person  applying 
to  an  employer  to  drive  a  conmiercial 
motor  vehicle. 

Employer  means  any  person 
(including  the  United  States,  a  State, 
District  of  Columbia  or  a  political 
subdivision  of  a  State)  who  owns  or 
leases  a  commercial  motor  vehicle  or 
assigns  persons  to  operate  such  a 
vehicle.  The  term  emp/oyer  includes  an 
employer's  agents,  officers  and 
representatives. 

Performing  (a  safety-sensitive 
function)  means  a  driver  is  considered 
to  be  performing  a  safety-sensitive 
function  during  any  period  in  which  he 
or  she  is  actually  j)erforming,  ready  to 
perform,  or  immediately  available  to 
perform  any  safaty-sensitive  functions. 

Refuse  to  submit  (to  an  alcohol  or 
controlled  substances  test)  means  that  a 
driver  (1)  Fails  to  provide  adequate 
breath  for  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  for 
breath  testing  in  accordance  with  the 
provisions  of  this  part,  (2)  fails  to 
provide  adequate  urine  for  controlled 
substances  testing  without  a  valid 
medical  explanation  after  he  or  she  has 
received  notice  of  the  requirement  for 
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urine  testing  in  aoceidance  vnth  the 
provisions  of  this  part,  or  (3)  engages  in 
conduct  that  clearly  obstructs  the  testing 
process. 

Safotysatsitive  function  means  any  of 
those  <m-duty  functions  set  forth  in 
§  395.2  On^Dmtv  time,  paragraphs  (1) 
through  (7)  of  this  chapter. 

Screeaiitg  test  (aho  Known  as  initial 
test).  In  alcohol  testing,  it  means  an 
analytical  procedure  to  determine 
whether  a  driver  may  have  a  prohibited 
concentration  of  akohol  in  his  or  her 
system.  In  controlled  substance  testing, 
it  means  an  immunoassay  screen  to 
eliminate  "negative"  urine  specimens 
from  further  consideration. 

Subetaitce  t^use  professional  means  a 
licensed  physician  (Medical  Doctor  or 
Doctor  of  Osteopathy),  or  a  licensed  or 
certified  psychdogist,  social  worker, 
em{^oyee  assistance  professicaial,  or 
addiction  counselor  (certified  by  the 
National  Association  of  Alcoholism  and 
Drug  Abuse  Counselors  Certification 
Commission)  with  knowledge  of  and 
clinical  experience  in  the  diagnosis  and 
treatment  of  alcohol  and  controlled 
substances-related  disorders. 

Violation  rate  means  the  number  of 
drivers  (as  reported  under  §  382.305  of 
this  part)  found  during  random  tests 
given  under  this  part  to  have  an  alcohol 
concentration  of  0.04  or  greater,  plus  the 
number  of  drivers  who  refuse  a  random 
test  required  by  this  part,  divided  by  the 
total  reported  ninnba-  of  drivers  in  the 
industry  given  random  alcohol  tests 
under  this  part  phis  the  total  reported 
number  of  drivers  in  the  indusb7  who 
refuse  a  random  test  required  by  this 
part. 

§382.109  Preemption  ol  Stale  and  local 
laws. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  this  part  is  not 
possible;  of 

(2)  Compliance  with  the  State  or  local 
reqiiirement  is  an  obstacle  to  the 
accompli^mient  and  execution  of  any 
reqiiirement  in  this  part. 

(b)  This  part  sb^  not  be  construed  to 
preempt  provisions  of  State  criminal 
law  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 

■  injury,  or  damage  to  property,  M^hether 
the  provisions  apply  specifically  to 
transportatima  employees,  employers,  or 
the  general  public 

§382.111    Otiier  requirements  Imposed  by 
•mployefa. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  pdrt  shall  be 


constnied  to  afiect  the  authority  of 
employers,  or  the  rights  of  drivers,  with 
respect  to  the  \tse  or  possession  of 
alcohol,  or  the  use  of  controlled 
substances,  including  authority  and 
rights  with  reelect  to  testily  and 
rehabilitation. 

§382.113    Raquiramsnt  for  notice. 

Before  performing  an  alcohol  or 
controlled  substances  test  under  this 
part,  each  employer  shall  notify  a  driver 
that  the  alcohol  or  controlled  substances 
test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a 
test  is  administeied  under  this  part. 

§382.115    Starting  dale  for  lasting 
programs. 

(a)  Large  employers.  Each  employer 
with  fifty  or  more  drivers  on  March  17, 
1994,  shall  implement  the  requirements 
of  this  part  beginning  on  January  1, 
1995. 

(b)  Small  anployen.  Each  employer 
with  fewer  than  fifty  drivers  on  March 
17, 1994,  shall  implement  the 
requirements  of  this  part  begiiming  on 
January  1. 1996. 

(c)  All  employers  shall  have  alcohol 
and  controlted  substances  programs  that 
conform  to  this  part  by  the  date  in 
paragraph  (a)  or  (b)  of  this  section, 
whidiever  is  applicable,  or  by  the  date 
an  employer  begins  commercial  motor 
vehicle  operations,  whichever  is  later. 

Subpart  D    PreWbtttons 

§382.201    Alcohol  concentraOon. 

No  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functioits  while  having'an  alcohol 
concentration  of  0.04  or  greater.  No 
employer  having  actual  knowledge  that 
a  driver  has  an  alcohol  concentration  of 
0.04  or  greater  shall  permit  the  driver  to 
perform  or  continue  to  perform  safety- 
sensitive  functions.        > 

§382.204   AleoHolpoeseseion. 

No  driver  shall  be  on  duty  or  operate 
a  conuneicial  motor  vehicle  while  the 
driver  possesses  alcohol,  unless  the 
alcohol  is  manifiested  and  transported  as 
part  <tf  a  shipment  No  employer  having 
actual  knowledge  that  a  driver  possesses 
unsianifested  alcohol  may  permit  the 
driver  to  drive  or  continue  to  drive  a 
commercial  motor  vehicle. 

§382.205    On-dutyuse. 

No  driver  shall  use  alcohol  while 
performing  safety-sensitive  functions. 
No  employer  having  actual  knowledge 
that  a  driver  is  using  alcohol  while 
perfbrming  safety-sensitive  functions 
shall  permit  the  driver  to  perform  or 


continue  to  pediuiui  safety-sensitive 

functions. 

« 

§382.207   Pre^eiyMe. 

No  driver  shall  perform  safety- 
sensitive  functions  within  four  hoius 
after  using  alcohol.  No  employer  having 
actual  knowledge  diat  a  driver  has  u^d 
alcohol  within  four  hours  shall  permit 
a  driver  to  perform  or  continue  to 
perform  safety-sensitive  functions. 


§382^0e   UeefolliMlngaai 

No  driver  required  to  take  a  post- 
accident  alcohd  test  under  §  382.303  of 
this  part  shall  use  alcohol  for  eight 
hours  folIov«ring  the  accident,  or  until 
he/she  undergoes  a  post-accident 
alcohol  test,  whichever  occurs  first. 

§382.211    Refusal  to  submK  to  a  required 
alcohel  er  oontreaed  substances  ( 


No  driver  shall  refose  to  submit  to  a 
post-accident  alcohol  or  controlled 
substances  test  required  under 
§  382.303,  a  random  alcohol  or 
controlled  substances  test  required 
under  §382.305,  a  reasonable  suspicion 
alcohol  or  controlled  substances  test 
required  under  §  382.307,  or  a  follow-up 
aloohol  or  controlled  substances  test 
required  under  §  382.311.  No  employer 
shall  permit  a  driver  who  refuses  to 
submit  to  such  tests  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

§382.213    Controlled  suttstances  use. 

(a)  No  driver  shall  report  for  duty  or 
remain  on  duty  requiring  the 
performance  of 'safety-sensitive 
functions  when  the  driver  uses  any 
controlled  substance,  except  when  the 
use  is  pursuant  to  the  instmctions  of  a 
physician  who  has  advised  the  driver 
that  the  substance  does  not  adversely 
affect  the  driver's  ability  to  safely 
operate  a  comrneidal  motor  vehicle. 

(b)  No  employer  having  actual 
knowledge  that  a  driver  has  used  a 
controlled  substance  shall  permit  the 
driver  to  perform  or  continue  to  perform 
a  safety-sensitive  function. 

(c)  An  emphyer  may  lequire  a  driver 
to  iniioQiii  the  employer  of  any 
therapeutic  drug  use. 

§382.215    Controlled  substances  tesllng. 

No  driver  shall  report  for  duty,  remain 
on  duty  or  peifonn  a  safety-sensitive 
function,  if  the  driver  tests  positive  for 
controlled  substances.  No  employer 
having  actual  knowledge  that  a  driver 
has  tested  positive  for  controlled 
substances  shall  permit  the  driver  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 


Subpart  C— Tests  Required 

S  382^1    Pra-employnMnt  testing. 

(a)  Prior  to  the  first  time  a  driver 
performs  safety-sensitive  functions  for 
an  employer,  the  driver  shall  undergo 
testing  for  alcohol  and  controlled 
substances.  No  employer  shall  allow  a 
driver  to  perform  safety-sensitive 
functions  unless  the  driver  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  0.04.  and  has 
received  a  controlled  substances  test 
result  from  the  medical  review  officer 
indicating  a  verified  negative  test  resuh. 
If  a  pre-employment  alcohol  test  result 
under  this  section  indicates  an  alcohol 
content  of  0.02  or  greater  but  less  than 
0.04.  the  provisions  of  §  382.505  shall 

V>i  Exception  for  pre-employment 
alcohol  testing.  An  employer  is  not 
required  to  administer  an  alcohol  test 
required  by  paragraph  (a)  of  this  section 
if: 

(1)  The  driver  has  undergone  an 
alcohol  test  required  by  this  section  or 
the  alcohol  misuse  rule  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  less 
than  0.04;  and 

(2)  The  employer  ensures  that  no 
prior  employer  of  the  driver  of  whom 
the  employer  has  knowledge  has  records 
of  a  violation  of  this  part  or  the  alcohol 
misuse  rule  of  another  DOT  agency 
within  the  previous  six  months. 

(c)  Exception  for  pre-employment 
controlled  substances  testing.  An 
employer  is  not  required  to  administer 
a  controlled  substances  test  required  by 
paragraph  (a)  of  this  section  if: 

(1)  The  driver  has  participated  in  a 
drug  testing  program  that  meets  the 
requirements  of  this  part  within  the 
previous  30  days;  and 

(2)  While  participating  in  that 
proeram.  either 

(ij  Was  tested  for  controlled 
substances  within  the  past  6  months 
(from  the  date  of  application  with  the 
employer)  or 

(ii)  Participated  in  a  random 
controlled  substances  testing  program 
for  the  previous  12  months  (from  the 
date  of  application  with  the  employer); 
and 

(3)  The  employer  ensures  that  no 
prior  employer  of  the  driver  of  whom 
the  employer  has  knowledge  has  records 
of  a  violation  of  this  part  or  the 
controlled  substance  use  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

(d)  (1)  An  employer  who  exercises 
either  paragraph  (b)  or  (c)  of  this  section 
shall  contact  the  alcohol  and/or 


cc  ntrolled  substances  testing  program(s) 
in  which  the  driver  pariicipateis  or 
pi  rticipated  and  shall  obtain  from  the 
te  ting  program(s)  the  following 
information: 

i)  Name(s)  and  address(es)  of  the 
p^gram(s). 

ii)  Verification  that  the  driver 
p«  rticipates  or  participated  in  the 
pi  >gram(s). 

jii)  Verification  that  the  program(s) 
c(^form  to  part  40  of  this  title. 

iv)  Verification  that  the  driver  is 
qJalified  under  the  rules  of  this  part, 
in  ;luding  that  the  driver  has  not  refused 
to  be  tested  for  alcohol  or  controlled 
su  )stances. 

v)  The  date  the  driver  was  last  tested 
fo  alcohol  and  controlled  substances. 

vi)  The  results  of  any  tests  taken 
w  thin  the  previous  six  months  and  any 
ot  ler  violations  of  subpart  B  of  this  part. 

2)  An  employer  who  uses,  but  does 
n(  I  employ,  a  driver  more  than  once  a 
y«  u  must  assure  itself  once  every  six 
m  )nths  that  the  driver  participates  in  an 
all  ;ohol  and  controlled  substances 
tei  ting  program(s)  that  meets  the 
re  [uirements  of  this  part. 

§3  32.303    Post-accident  testing. 

a)  As  soon  as  practicable  following 
accident  involving  a  commercial 

mi  )tor  vehicle,  each  employer  shall  test 
fo  alcohol  and  controlled  substances 
ea  ;h  surviving  driver: 

1)  Who  was  performing  safety- 

se  isitive  functions  with  respect  to  the 
ve  licle,  if  the  accident  involved  the  loss 
of  luman  life;  or 

2)  Who  receives  a  citation  under 
St  ite  or  local  law  for  a  moving  traffic 
vi  ilation  arising  from  the  accident. 

b)  (1)  Alcohol  tests.  If  a  test  required 
b>  this  section  is  not  administered  i 
w  thin  two  hours  following  the 

ac  :ident,  the  employer  shall  prepare 
and  maintain  on  file  a  record  stating  the 
rCTsons  the  test  was  not  promptly 
acininistered.  If  a  test  required  by  this 
s©  rtion  is  not  administered  within  eight 
ho  urs  following  the  accident,  the 
en  ployer  shall  cease  attempts  to 

'minister  an  alcohol  test  and  shall 

spare  and  maintain  the  same  record. 
>rds  shall  be  submitted  to  the 
^A  upon  request  of  the  Associate 

[ministrator. 

12)  Controlled  substance  tests.  If  a  test 

Quired  by  this  section  is  not 
linistered  within  32  hours  following 
accident,  the  employer  shall  cease 

impts  to  administer  a  controlled 

jstances  test,  and  prepare  and 
miintain  on  file  a  record  stating  the 
reAsons  the  test  was  not  promptly 
ad  ninistered.  Records  shall  be 
su  >miUed  to  the  FHWA  upon  request  of 
thi !  Associate  Administrator. 


an 


(c)  A  driver  who  is  subject  to  post- 
accident  testing  shall  remain  readily 
available  for  such  testing  or  may  be 
deemed  by  the  employer  to  have  refused 
to  submit  to  testing.  Nothing  in  this 
section  shall  be  construed  to  require  the 
delay  of  necessary  medical  attention  for 
injured  people  following  an  accident  or 
to  prohibit  a  driver  bom  leaving  the 
scene  of  an  accident  for  the  period 
necessary  to  obtain  assistance  in 
responding  to  the  accident,  or  to  obtain 
necessary  emergency  medical  care. 

(d)  An  employer  snail  provide  drivers 
with  necessary  post-accident 
information,  procedures  and 
instructions,  prior  to  the  driver 
operating  a  commercial  motor  vehicle, 
so  that  drivers  will  be  able  to  comply 
with  the  requirements  of  this  section. 

(e)  The  results  of  a  breath  or  blood  test 
for  the  use  of  alcohol  or  a  urine  test  for 
the  use  of  controlled  substances, 

■  conducted  by  Federal.  State,  or  local 
officials  having  independent  authority 
for  the  test,  shall  be  considered  to  meet 
the  requirements  of  this  section, 
provided  such  tests  conform  to 
applicable  Federal.  State  or  local 
requirements,  and  that  the  results  of  the 
tests  are  obtained  by  the  employer. 

$382,305    Random  testing. 

(a)  (1)  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  shall  be  25  percent  of  the  average 
number  of  driver  positions. 

(2)  The  minimum  annual  percentage 
rate  for  random  controlled  substances 
testing  shall  be  50  percent  of  the  average 
number  of  driver  positions. 

(b)  The  FHWA  Administrator's 
decision  to  increase  or  decrease  the 
minimum  annual  percentage  rate  for 
alcohol  testing  is  based  on  the  reported 
violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  management 
information  system'reports  required  by 
§  382.403  of  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  FHWA 
Administrator  considers  the  quality  and 
completeness  of  the  reported  data,  may 
obtain  additional  information  or  reports 
bom  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  violation  rate.  Each  year, 
the  FHWA  Administrator  will  publish 
in  the  Federal  Register  the  minimum 
annual  percentage  rate  for  random 
alcohol  testing  of  drivers.  The  new 
minimum  annual  percentage  rate  for 
random  alcohol  testing  will  be 
applicable  storting  January  1  of  the 
calendar  year  following  publication. 

(c)  (1)  When  the  minimum  ajuiual 
percentage  rate  for' random  alcohol 
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testing  is  25  percent  or  more,  the  FHWA 
Administrator  may  lower  this  rate  to  10 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  imder  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FHWA 
Administrator  may  lower  this  rate  to  25 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  1.0  percent 
but  eaual  to  or  greater  than  0.5  percent. 

(d)  (l)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  eoual  to  or  greater  than  0.5 
percent,  but  less  than  1.0  percent,  the 
FHWA  Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  to  25  percent  for 
all  drivers. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0 
percent,  the  FHWA  Administrator  will 
increase  the  minimum  annual 
percentage  rate  for  random  alcohol 
testingto  50  percent  for  all  drivers. 

(e)  The  selection  of  drivers  from 
random  alcohol  and  controlled 
substances  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  of  a  computer- 
based  random  number  generator  that  is 
matched  with  drivers'  Social  Security 
numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  driver  shall 
have  an  equal  chance  of  being  tested 
each  time  selections  are  made.' 

(f)  The  employer  shall  randomly 
select  a  siifficient  niunber  of  drivers  for 
alcohol  testing  during  each  calendar 
year  to  equal  an  aimual  rate  not  less 
than  the  minimum  annual  percentage 
rate  for  random  alcohol  testing 
determined  by  the  FHWA 
Administrator.  For  controlled 
substances  testing,  the  employer  shall 
randomly  select  a  sufficient  number  of 
drivers  for  controlled  substances  testing 
during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 


annual  percentage  rate  of  50  percent  of 
drivers.  If  the  employer  conducts 
random  testing  for  alcohol  and/or 
controlled  sul»tances  through  a 
consortiimi.  the  number  of^vers  to  be 
tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  number  of  drivers  covered  by 
the  consortium  who  are  subject  to 
random  alcohol  and/or  controlled 
substances  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  alcohol  or  controlled 
substances  testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  alcohol  and  controlled 
substances  tests  conducted  under  this 
part  are  imannounced  and  that  the  dates 
for  administering  random  alcohol  and 
controlled  substances  tests  are  spread 
reasonably  throughout  the  calendar 
year. 

(h)  Each  employer  shall  require  that 
each  driver  who  is  notified  of  selection 
for  random  alcohol  and/or  controlled 
substances  testing  proceeds  to  the  test 
site  immediately;  provided,  however, 
that  if  the  driver  is  performing  a  safety- 
sensitive  function  at  the  time  of 
notification,  the  employer  shall  instead 
ensiire  that  the  driver  ceases  to  perform 
the  safety-sensitive  function  and 
proceeds  to  the  testing  site  as  soon  as 
possible. 

(i)  A  driver  shall  only  be  tested  for 
alcohol  while  the  driver  is  performing 
safety-sensitive  functions,  just  before 
the  driver  is  to  perform  safety-sensitive 
functions,  or  just  after  the  driver  has 
ceased  performing  such  functions. 

( j)  If  a  given  driver  is  subject  to 
random  alcohol  or  controlled  substances 
testing  under  the  alcohol  or  controlled 
substances  testing  rules  of  more  than 
one  DOT  agency  for  the  same  employer, 
the  driver  shall  be  subject  to  random 
alcohol  and/or  controlled  substances 
testing  at  the  minimum  annual 
percentage  rate  established  for  the 
calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
driver's  function. 

(k)  If  an  employer  is  required  to 
conduct  random  alcohol  or  controlled 
substances  testing  under  the  alcohol  or 
controlled  substances  testing  rules  of 
more  than  one  DOT  agency,  the 
employer  may — 

(1)  &stablisn  separate  pools  for 
random  selection,  with  each  pool 
containing  the  DOT-covered  employees 
who  are  subject  to  testing  at  the  same 
required  minimiun  annual  percentage 
rate:  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  minimum 
annual  percentage  rate  established  for 
the  calendar  year  by  any  DOT  agency  to 
which  the  employer  is  subject 


1382.307    ReesonsMe  suspicion  testing. 

(a)  An  employer  shall  require  a  driver 
to  submit  to  an  alcohol  test  Arhen  the 
employer  has  reasonable  suspicion  to 
believe  that  the  driver  has  violated  the 
prohibitions  of  subpart  B  of  this  part 
concerning  alcohol,  except  for 

§  382.204.  The  employer's 
determination  that  reasonable  suspicion 
exists  to  require  the  driver  to  undergo 
an  alcohol  test  must  be  based  on 
specific,  contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
driver. 

(b)  An  employer  shall  require  a  driver 
to  submit  to  a  controlled  substances  test 
when  the  employer  has  reasonable 
suspicion  to  believe  that  the  driver  has 
violated  the  prohibitions  of  subpart  B  of 
this  part  concerning  controlled 
substances.  The  employer's 
determination  that  reasonable  suspicion 
exists  to  require  the  driver  to  undergo  a 
controlled  substances  test  must  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech  or  body 
odors  of  the  driver.  The  observations 
may  include  indications  of  the  chronic 
and  withdrawal  effects  of  controlled 
substances. 

(c)  The  required  observations  for 
alcohol  and/or  controlled  substances 
reasonable  suspicion  testing  shall  be 
made  by  a  supervisor  or  company 
official  who  is  trained  in  accordance 
with  §  382.603  of  this  part.  The  person 
who  makes  the  determination  that 
reasonable  suspicion  exists  to  conduct 
an  alcohol  test  shall  not  conduct  the 
alcohol  test  of  the  driver. 

(d)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (a)  of  this  section 
are  made  during,  just  preceding,  or  just 
after  the  period  of  the  work  day  that  the 
driver  is  required  to  be  in  compliance 
with  this  part.  A  driver  may  be  directed 
by  the  employer  to  only  undergo 
reasonable  suspicion  testing  while  the 
driver  is  performing  safety-sensitive 
functions,  just  before  the  driver  is  to 
perform  safety-sensitive  functions,  or 
just  after  the  driver  has  ceased 
performing  such  functions. 

(e)  (»)  If  an  alcohol  test  required  by 
this  section  is  not  administered  within 
two  hours  following  the  determination 
under  paragraph  (a)  of  this  section,  the 
employer  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the 
alcohol  test  was  not  promptly 
administered.  If  an  alcohol  test  required 
by  this  section  is  not  administered 
within  eight  hours  following  the 
determination  under  paragraph  (a)  of 
this  section,  the  employer  shall  cease 
attempts  to  administer  an  alcohol  test 


and  shall  state  in  the  record  the  reasons 
for  not  administering  the  test 

(2)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
this  section,  no  driver  shall  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  driver  is  under  the 
infliienoB  of  or  impaired  by  alcohol,  as 
shown  by  the  behavioral,  speech,  and 
performance  indicators  of  alcohol 
misuse,  nor  shall  an  employer  permit 
the  driver  to  perform  or  continue  to 
perform  safety-sensitive  functions,  until: 

(i)  An  alcohol  test  is  administered  and 
the  driver's  alcohol  concentration 
measures  less  than  0.02;  or 

(ii)  Twoity  four  hours  have  elapsed 
following  the  determination  under 
paragraph  (a)  of  this  section  that  there 
is  reasonable  suspicion  to  believe  that 
the  driver  has  violated  the  prohibitions 
in  this  part  concerning  the  use  of 
alcohoL 

(3)  Except  as  provided  in  paragraph 
(e)(2)  of  this  set^oo.  no  employer  shall 
take  any  action  under  this  part  against 
a  driver  based  solely  on  the  driver's 
behavior  and  appearance,  with  respect 
to  alcohol  use.  in  the  absence  of  an 
alcohol  test.  This  does  not  prohibit  an 
employer  with  independent  authority  of 
this  part  from  taking  any  action 
otherwise  consistent  with  law. 

(f)  A  written  record  shall  be  made  of 
the  observations  leading  to  a  controlled 
substance  reasonable  suspicion  test,  and 
signed  by  the  supervisor  or  company 
official  who  made  the  observations, 
within  24  hours  of  the  observed 
behavior  or  before  the  results  of  the 
controlled  substances  test  are  released, 
whichever  is  earlier. 

1382^09   RelMnMo-diMy  tasting. 

(a)  Each  employer  shall  ensure  that 
before  a  diivec  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  pari 
omceming  alcohol,  the  driver  shall 
undergo  a  retum-to-duty  alcc^l  test 
with  a  resuh  indicating  an  alcohol 
concentration  of  less  than  0.02. 

(b)  Each  employer  shall  ensure  that 
before  a  driver  returns  to  duty  requiring 
the  performance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part 
concerning  controlled  substances,  the 
driver  shall  undergo  a  retum-to-duty 
controlled  substances  test  with  a  resuh 
indicating  a  verified  negative  result  for 
controlled  substuices  use. 

§382.311    Follow-up  ls«tin0. 

(a)  Following  a  determination  under 
§  382.605(b)  that  a  driver  is  in  need  of 
assistance  in  resolving  problems 


ai  sodated  with  alcohol  misuse  and/or 
u  »  of  controlled  substances,  each 
ei  aployer  shall  ensure  that  the  driver  is 
si  ibject  to  unannounced  follow-up 
a  cohol  and/or  controlled  substances 
t(  sting  as  directed  by  a  nibstance  abuse 
p  vfessional  in  accordance  with  the 
p  -ovisions  of  §  382.605(c)(2)(ii). 

(b)  Follow-up  alcohol  testing  shall  be 
a  tnducted  only  when  the  driver  is 
p  »rforming  safety-sensitive  functions. 
)i  St  befne  the  driver  is  to  perfwm 
Si  fety-sensitive  functions,  or  )ust  after 
tl  e  driver  has  ceased  performing  safety- 
si  nsitive  functions. 

S  iibpart  D— Handling  of  Test  Result*, 
f  MOfd  Retention  wmI  ConfMentliilty 

§  W2.401    Retention  of  records. 

(a)  General  Requirement.  Each 

e  nployer  shall  maintain  records  of  its 
a  cohol  misuse  and  controlled 
SI  ibstances  use  prevention  programs  as 
p  rovided  in  this  section.  The  records 
s  lall  be  maintained  in  a  secure  location 
V  ith  controlled  access. 

(b)  Period  of  Retention.  Each 

e  nployer  shall  maintain  the  records  in 
a  xordance  with  the  following  schedule: 

(1)  Five  years.  The  following  records 
s  lall  be  maintained  for  a  minimtmi  of 
f  ve  years: 

(i)  Records  of  driver  alcohol  test 
n  >sults  with  results  indicating  an 
a  cohol  concentration  of  0.02  or  greater. 

(ii)  Records  of  driver  verified  positive 
G  )ntroIled  substances  test  results, 

(iii)  Doamientation  of  refusals  to  take 
r  tquired  alcohol  and/or  controlled 
s  ibstances  tests, 

(iv)  Calibration  doamientation, 

(v)  Driver  evaluation  and  referrals 
s  lall  be  maintained  for  a  minimum  of 
f  ve  years,  and 

(vi)  A  copy  of  each  annual  calendar 
y  ear  summary  required  by  §  382.403. 

(2)  Two  years.  Records  related  to  the 
a  cohol  and  controlled  substances 

c  >llection  process  (except^alibration  of 
e  /idential  breath  testing  devices)  and 
t  aining  shall  be  maintained  for  a 
t  linimiun  of  two  years. 

(3)  One  year.  Records  of  negative  and 
c  mceled  controlled  substances  test 

r  »ults  (as  defined  in  part  40  of  this 
t  tie)  and  alcohol  test  results  with  a 
c  sncentration  of  less  than  0.02  shall  be 
r  laintained  for  a  minimum  of  one  year. 

(c)  Types  of  records.  The  following 
s  }ecific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
jrocess: 

(i)  Collection  logbooks,  if  used; 

(ii)  Documents  relating  to  the  random 
s  election  process; 

(iii)  Calibration  docimientation  for 
( vidential  breath  testing  devices: 

(iv)  Dociunentation  of  breath  aloolud 
t  schnician  training: 


(v)  Docimients  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  or 
controlled  substances  tests; 

(vi)  Documents  generated  in 
connection  with  (fedsions  on  post- 
accident  tests; 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inabiUty  of 
a  driver  to  provide  adequate  breath  or  to 
provide  a  urine  specimen  for  testing; 
and 

(viii)  Qmsolidated  annual  calendar 
year  summaries  as  required  l^ 
§382.403. 

(2)  Records  related  to  a  drivw's  test 
results: 

(i)  llie  employer's  copy  of  the  alcohol 
test  form,  includin^the  results  of  the 
test: 

(ii)  The  employer's  copy  of  the 
controlled  substdoces  test  chain  of 
custody  and  control  form; 

(iii)  Dociunents  sent  by  the  medical 
review  officer  to  the  employer, 
including  those  required  by 
§  382.407(a). 

(iv)  Documents  related  to  the  refusal 
of  any  driver  to  submit  to  an  alcohol  or 
controlled  substances  test  required  by 
this  part;  and 

(v)  Documents  presented  by  a  driver 
to  dispute  the  result  of  an  alcohol  or 
controlled  substances  test  administered 
under  this  part 

(3)  Reconis  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 
(i)  Records  pertaining  to  a 

determination  by  a  substance  abuse 

5>rofessional  concerning  a  driver's  need 
or  assistance;  and 

(ii)  Records  concerning  a  driver's 
compliance  with  recommendations  of 
the  substance  abuse  professional. 

(5)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse  and 
controlled  substance  use  awareness, 
including  a  copy  of  the  employer's 
policy  on  alcohol  misuse  and  controlled 
substance  use; 

(ii)  Documentation  of  compliance 
with  the  requirements  of  $  382.601, 
including  the  driver's  signed  receipt  of 
education  materials; 

(iii)  Documentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
alcohol  and/or  controlled  substances 
testing  based  on  reasonable  suspicion; 
and 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training 

(6)  Rscoids  related  to  drug  testing: 
(i)  Agreements  with  collection  site 

facilities,  laboratories,  medical  review 
officers,  and  consortia; 
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(ii)  Names  and  positions  of  officials 
and  their  role  in  the  employer's  alcohol 
and  controlled  substances  testing 
program(s): 

(iii)  Monthly  laboratory  statistical 
summaries  of  urinalysis  required  by 
§  40.29(g)(6);  and 

(iv)  l^e  employer's  drug  testing 
policy  and  procedures. 

(d)  Location  of  records.  All  records 
required  by  this  part  shall  be 
maintained  as  required  by  §  390.31  of 
this  subchapter  and  shall  be  made 
available  for  inspection  at  the 
employer's  principal  place  of  business 
within  two  business  days  after  a  request 
has  been  made  by  an  authorized 
representative  of  the  Federal  Highway 
Administration. 

1382.403    Reporting  of  resulU  In  a 
management  Information  system. 

(a)  An  employer  shall  prepare  and 
maintain  an  annual  calendar  year 
summary  of  the  results  of  its  alcohol 
and  controlled  substances  testing 
programs  perfocmed  under  this  part.  By 
March  15  of  each  year,  all  employers 
shall  complete  the  annual  summary 
covering  the  previous  calendar  year. 

(b)  If  an  employer  is  notified,  during 
the  month  of  January,  of  a  request  by  the 
Federal  Highway  Administration  to 
report  the  employer's  annual  calendar 
year  summary  information,  the 
employer  shall  prepare  and  submit  the 
report  to  the  Federal  Highway 
Administration  by  Mardi  15  of  that 
year.  The  employer  shall  ensure  that  the 
annual  summary  report  is  accurate  and 
received  by  March  15  at  the  location 
that  the  Federal  Highway 
Administration  specifies  in  its  request. 
The  report  shall  be  in  the  form  and 
manner  prescribed  by  the  Federal 
Highway  Administration  in  its  request. 
When  the  report  is  submitted  to  the 
Federal  Highway  Administration  by 
mail  or  electronic  transmission,  the 
information  requested  shall  be  typed, 
except  for  the  signature  of  the  certifying 
official.  Each  employer  shall  ensure  the 
accuracy  and  timeliness  of  each  report 
submitted  by  the  employer  or  a 
consortium. 

(c)  Each  annual  calendar  year 
simimary  that  contains  information  on  a 
verified  positive  controlled  substances 
test  result,  an  alcohol  screening  test 
result  of  0.02  or  greater,  or  any  other 
violation  of  the  alcohol  misuse 
provisions  of  subpart  B  of  this  part  shall 
include  the  following  informational 
elements: 

(1)  Number  of  drivers  subject  to  part 
382; 

(2)  Number  of  drivers  subject  to 
testing  under  the  alcohol  misuse  or 
controlled  substances  use  rules  of  more 


than  one  DOT  agency,  identified  by 
each  agency; 

(3)  Number  of  urine  specimens 
collected  by  type  of  test  (e.g.,  pre- 
employment,  random,  reasonable 
suspicion,  post-accident); 

(4)  Number  of  positives  verified  by  a 
MRO  by  type  of  test,  and  type  of 
controlled  substance; 

(5)  Number  of  negative  controlled 
substance  tests  verified  by  a  MRO  by 
type  of  test; 

(6)  Number  of  persons  denied  a 
position  as  a  driver  following  a  pre- 
employment  verified  positive  controlled 
substances  test  and/or  a  pre- 
employment  alcohol  test  that  indicates 
an  alcohol  concentration  of  0.04  or 
greater; 

(7)  Number  of  drivers  with  tests 
verified  positive  by  a  medical  review 
officer  for  multiple  controlled 
substances; 

(8)  Number  of  drivers  who  refused  to 
submit  to  an  alcohol  or  controlled 
substances  test  required  under  this 
subpart; 

(9)  (i)  Number  of  supervisors  who 
have  received  required  alcohol  training 
during  the  reporting  period;  and 

(ii)  Niunber  of  supervisors  who  have 
received  required  controlled  substances 
training  during  the  reporting  period; 

(10)  (i)  Nvunber  of  screening  alcohol 
tests  by  type  of  test;  and 

(ii)  Number  of  confirmation  alcohol 
tests,  by  type  of  test; 

(11)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.02  or  greater  but  less  than  0.04.  by 
type  of  test; 

(12)  Number  of  confirmation  alcohol 
tests  indicating  an  alcohol  concentration 
of  0.04  or  greater,  by  type  of  test; 

(13)  Number  of  drivers  who  were 
returned  to  duty  (having  complied  with 
the  recommendations  of  a  substance 
abuse  professional  as  described  in 

§§  382.503  and  382.605).  in  this 
reporting  period,  who  "previously: 

(i)  Had  a  verified  positive  controlled 
substance  test  result,  or 

(ii)  Engaged  in  prohibited  alcohol 
misuse  under  the  provisions  of  this  part; 

(14)  Number  of  drivers  who  were 
administered  alcohol  and  drug  tests  at 
the  same  time,  with  both  a  verified 
positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  0.04  or  greater;  and 

(15)  Number  of  drivers  who  were 
foimd  to  have  violated  any  non-testing 
prohibitions  of  subpart  B  of  this  part, 
and  any  action  taken  in  response  to  the 
violation.  ^ 

(d)  Each  employer's  annual  calendar 
year  summary  that  contains  only 
negative  controlled  substance  test 
results,  alcohol  screening  test  results  of 


less  than  0.02,  and  does  not  contain  any 
other  violations  of  subpart  ^  of  this  part, 
may  prei>are  and  submit,  as  required  by 
paragraph  (b)  of  this  section,  either  a 
standard  report  form  containing  all  the 
information  elements  specified  in 
paragraph  (c)  of  this  section,  or  an  "EZ" 
report  form.  The  "EZ"  report  shall 
include  the  following  information 
elements: 

(1)  Number  of  drivers  subject  to  part 
382; 

(2)  Number  of  drivers  subject  to 
testing  imder  the  alcohol  misuse  or 
controlled  substance  use  rules  of  more 
than  one  DOT  agency,  identified  by 
each  agency; 

(3)  Number  of  urine  specimens 
collected  by  type  of  test  (e.g.,  pre- 
employment,  random,  reasonable 
suspicion,  post-accident); 

(4)  Number  of  negatives  verified  by  a 
medical  review  officer  by  type  of  test; 

(5)  Number  of  drivers  who  refused  to 
submit  to  an  alcohol  or  controlled 
substances  test  required  under  this 
subpart; 

(6)  (i)  Number  of  supervisors  who 
have  received  required  alcohol  training 
during  the  reporting  period;  and 

(ii)  Number  of  supervisora  who  have 
received  required  controlled  substances 
training  during  the  reportins  period: 

(7)  Number  of  screen  alcohol  tests  by 
type  of  test;  and 

(8)  Number  of  drivers  who  were 
returned  to  duty  (having  complied  with 
the  recommendations  of  a  substance 
abuse  professional  as  described  in 

§§  382.503  and  382.605),  in  this 
reporting  period,  who  previously: 

(i)  Had  a  verified  positive  controlled 
substance  test  result,  or 

(ii)  Engaged  in  prohibited  alcohol 
misuse  under  the  provisions  of  this  part. 

(e)  Each  employer  that  is  subject  to 
more  than  one  DOT  agency  alcohol  or 
controlled  substances  rule  shall  identify 
each  driver  covered  by  the  regulations 
of  more  than  one  DOT  agency.  The 
identification  will  be  by  the  total 
number  of  covered  functions.  Prior  to 
conducting  any  alcohol  or  controlled 
substances  test  on  a  driver  subject  to  the 
rules  of  more  than  one  DOT  agency,  the 
employer  shall  determine  which  EXDT 
agemfy  rule  or  rules  authorizes  or 
requires  the  test.  The  test  result 
information  shall  be  directed  to  the 
appropriate  DOT  agency  or  agencies. 

(f)  A  consortium  may  prepare  annual 
calendar  year  summaries  and  reports  on 
behalf  of  individual  employers  for 
purposes  of  compliance  with  this 
section.  However,  each  employer  shall 
sign  and  submit  such  a  report  and  shall 
remain  responsible  for  ensuring  the 
accuracy  and  timeliness  of  each  report 
prepared  on  its  behalf  by  a  consortium. 
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10  fSGiliiMS  Mio  racordc* 


(a)  Except  as  required  by  law  ot 
expressly  auth<Mized  or  required  in  this 
sectitm,  no  employer  shall  release  driver 
information  that  is  contained  in  records 
required  to  be  maintained  under 
§3«2.401. 

(b)  A  driver  is  entitled,  upon  written 
request,  to  obtain  copies  of  any  records 
pertaining  to  the  driver's  use  of  alcohol 
or  controlled  substances,  including  any 
records  pertaining  to  his  or  her  alcohol 
or  controlled  substances  tests.  The 
employer  shall  promptly  provide  the 
records  requested  by  the  driver.  Access 
to  a  driver's  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  Each  employer  shall  permit  access 
to  all  facilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  any  DOT 
agency,  or  any  State  or  local  officials 
with  regulatory  authority  over  the 
employer  or  any  of  its  drivers. 

(d)  Each  employer  shall  make 
available  copies  of  all  results  for 
employer  alcohol  and/or  controlled 
substances  testing  conducted  under  this 
part  and  any  other  information 
pertaining  to  the  employer's  alcohol 
misuse  and/or  controlled  substances  use 
prevention  program,  when  requested  by 
the  Secretary  of  Transportation,  any 
DOT  agency,  or  any  State  or  local 
officials  with  regulatory  authority  over 
the  employer  or  any  of  its  drivers. 

(e)  When  requested  by  the  National 
Transportation  Safety  Eioard  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer's  administration  of  a  post- 
accident  alcohol  and/or  controlled 
substance  test  administered  following 
the  accident  under  investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
a  written  request  from  a  driver. 
Disclosure  by  the  subsequent  employer 
is  permitted  only  as  expressly 
authorized  by  the  terms  of  the  driver's 
request 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  {lertaining  to  a  driver, 
the  decisiorunaker  in  a  lawsuit, 
grievance,  or  other  proceeding  initiated 
by  or  on  behalf  of  the  individual,  and 
arising  from  the  results  of  an  alcohol 
and/or  controlled  substance  test 
administered  under  this  pert,  or  bom 
the  employer's  determination  that  the 
driver  engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  (including,  but  not 
limited  to.  a  worker's  compensation, 
unemploymoat  compensation,  or  other 
proceeding  relating  to  a  benefit  sought 
by  the  driver.) 


(  i)  An  employer  shall  release 
inf(  rmation  regarding  a  driver's  records 
as  <  irected  by  the  specific,  written 
cor  sent  of  the  driver  authorizing  release 
oft  le  information  to  an  identified 
per  ion.  Release  of  such  information  by 
the  person  receiving  the  information  is 
per  nitted  only  in  accordance  with  the 
ten  IS  of  the  employee's  consent. 

S3(L407   Mtdical  review  officer 
not  ficatlons  to  ttie  employer. 

(i )  The  medical  review  officer  may 
rep  >rt  to  the  emplo3wr  using  any 
con  imunications  device,  but  in  all 
insi  ances  a  signed,  written  notification 
mu  It  be  forwarded  within  three 
bus  ness  days  of  completion  of  the 
me<  ical  review  officer's  review, 
put  uant  to  part  40  of  this  title.  A 
me<  lical  review  officer  shall  report  to  an 
em  tloyer  clearly: 

(  )  "That  the  controlled  substances  test 
beii  ig  reported  was  in  accordance  with 
par  40  ofthis  title  and  this  part; 

(;  )  The  name  of  the  individual  for 
whi  tm  the  test  results  are  being 
rep  >rted: 

(: )  The  type  of  test  indicated  on  the 
cus  ody  and  control  form  (i.e.  random, 
pofi  ;-accident,  etc.); 

('  )  The  date  and  location  of  the  test 
col  action; 

(I  )  The  identities  of  the  persons  or 
ent  ties  performing  the  collection, 
ana  ysis  of  the  specimens  and  serving  as 
the  medical  review  officer  for  the 
spe  :ific  test; 

(( )  The  verified  results  of  a  controlled 
sub  itances  test,  either  positive  or 
neg  Jtive,  and  if  positive,  the  identity  of 
the  [controlled  substancefs)  for  which 
the  test  was  verified  positive. 

(1 )  A  medical  review  officer  shall 
rep  (rt  to  the  employer  that  the  medical 
rev  aw  officer  has  made  all  reasonable 
effc  rts  to  contact  the  driver  as  provided 
in  §  40.33(c)  ofthis  title.  The  employer 
sha  1,  as  soon  as  practicable,  request  that 
the  driver  contact  the  medical  review 
offi  :er  prior  to  dispatching  the  driver  or 
wit  lin  24  hours,  whichever  is  earlier. 

{3aL409    Medieal review offleerrKwrd 
reta  itkm  lor  eontroMod  subatancM. 

(i )  A  medical  review  officer  shall 
ma  fitain  all  dated  records  and 
not  fications,  identified  by  individual, 
for  I  minimum  of  five  years  for  verified 
pos  tive  controlled  substances  test 
ns\  Its. 

0 )  A  medical  review  officer  shall 
ma;  itain  all  dated  records  and 
not  fications,  identified  by  individual, 
for  1  minimum  of  one  year  for  negative 
anc  canceled  controlled  substances  test 
rest  Its. 

(( )  No  person  may  obtain  the 
ind  vidual  controlled  substances  test 


results  retained  by  a  medical  review 
officer,  and  no  medical  review  officer 
shall  release  the  individual  controlled 
substances  test  resuhs  of  any  driver  to 
any  person,  without  first  obtaining  a 
specific,  written  authorization  from  the 
tested  driver.  Nothing  in  this  paragraph 
shall  prohibit  a  medical  review  officer 
from  releasing,  to  the  employer  or  to 
officials  of  the  Secretary  of 
Transportation,  any  DOT  agency,  ot  any 
State  or  local  officials  with  regulatory 
authority  over  the  controlled  substances 
testing  program  under  this  part,  the 
information  delineated  in  §  382.407(a) 
ofthis  subpart. 

S382.411    EmployarnotlfleatlofN. 

(a)  An  employer  shall  notify  a  driver 
of  the  results  of  a  pre-employment 
controlled  substance  test  conducted 
under  this  part,  if  the  driver  requests 
such  results  within  60  calendar  days  of 
being  notified  of  the  disposition  of  the 
employment  application.  An  employer 
shall  notify  a  driver  of  the  results  of 
random,  reasonable  suspicion  and  post- 
accident  tests  for  controlled  substances 
conducted  under  this  part  if  the  test 
results  are  verified  positive.  The 
employer  shall  also  inform  the  driver 
which  controlled  substance  or 
substances  were  verified  as  positive. 

(b)  The  designated  management 
official  shall  make  reasonable  efforts  to 
contact  and  request  each  driver  who 
submitted  a  specimen  under  the 
employer's  program,  regardless  of  the 
driver's  employment  status,  to  contact 
and  discuss  the  results  of  the  controlled 
substances  test  with  a  medical  review 
officer  who  has  been  unable  to  contact 
the  driver. 

(c)  The  designated  management 
official  shall  immediately  notify  the 
medical  review  officer  that  the  driver 
has  been  notified  to  contact  the  medical 
review  officer  within  24  hours. 

$382,413    Raleaaaolalcotioland 
contfollad  aubatwicaa  taat  mfonnaUon  by 
prwvioua  amployara. 

(a)  An  employer  may  obtain,  pursuant 
to  a  driver's  writtm  consent,  any  of  the 
information  concerning  the  driver 
which  is  maintained  under  this  part  by 
the  driver's  previous  employers. 

(b)  An  employer  shall  obtain, 
pursuant  to  a  driver's  consent, 
information  on  the  driver's  alcohol  tests 
with  a  concentration  result  of  0.04  or 
greater,  positive  controlled  substances 
test  results,  and  refusals  to  be  teste<i, 
within  the  preceding  two  years,  which 
are  maintained  by  the  driver's  {»evious 
employers  under  §  382.401  (b)(l)(i) 
through  (iii). 

(c)  The  information  in  paragraph  (b) 
ofthis  section  must  be  obtained  and 
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reviewed  by  the  employer  no  later  than 
14  calendar  days  after  the  first  time  a 
driver  performs  safety-sensitive 
functions  for  an  employer,  if  it  is  not 
feasible  to  obtain  the  information  prior 
to  the  driver  performing  safety-sensitive 
functions.  An  employer  may  not  permit 
a  driver  to  perform  safety-sensitive 
functions  after  14  days  without 
obtainiiu  the  information. 

(d)  If  the  driver  stops  performing 
safety-sensitive  functions  for  the 
employer  before  expiration  of  the  14  day 
period  or  before  the  employer  has 
obtained  the  information  in  paragraph 
(b)  of  this  section,  the  employer  must 
still  obtain  the  information. 

(e)  The  prospective  employer  must 
provide  to  each  of  the  driver's 
employers  within  the  two  preceding 
years  the  driver's  specific,  written 
authorization  for  release  of  the 
information  in  paragraph  (b). 

(f)  The  release  of  any  information 
under  this  part  may  take  the  form  of 
personal  interviews,  telephone 
interviews,  letters,  or  any  other  method 
of  obtaining  information  that  ensures 
confidentiality.  Each  employer  must 
maintain  a  written,  confidential  record 
with  resf>ect  to  each  past  employer 
contacted. 

(g)  An  employer  may  not  use  a  driver 
to  perform  safety-sensitive  functions  if 
the  employer  obtains  information  on  the 
driver's  alcohol  test  with  a 
concentration  of  0.04  or  greater,  verified 
positive  controlled  substances  test 
result,  or  refusal  to  be  tested,  by  the 
driver,  without  obtaining  information 
on  a  subsequent  substance  abuse 
professional  evaluation  and/or 
determination  under  §  382.401(c)(4)  and 
compliance  with  §  382.309. 

Subpart  E— Consequences  For  Drivers 
Engaging  In  Substance  Use-Related 
Conduct 

$382,501    Removal  from  safety-aanatOvo 
tunctlon. 

(a)  Except  as  provided  in  subpart  F  of 
this  part,  no  driver  shall  perform  safety- 
sensitive  functions,  including  driving  a 
commercial  motor  vehicle,  if  the  driver 
has  engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  or  an  alcohol  or 
controlled  substances  rule  of  another 
DOT  agency. 

(b)  No  employer  shall  permit  any 
driver  to  perform  safety-sensitive 
functions,  including  driving  a 
commercial  motor  vehicle,  if  the 
employer  has  determined  that  the  driver 
has  violated  this  section. 

(c)  For  purposes  ofthis  subpart, 
commercial  motor  vehicle  means  a 
commercial  motor  vehicle  in  commerce 

.  as  defined  in  §  382.107.  and  a 


commocial  motor  vehicle  in  interstate 
commeroe  as  defined  in  part  390. 

$382,803    Raqulrad  evaluation  and  taaOng. 

No  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  ofthis 
part  shall  perform  safety-sensitive 
functions,  including  driving  a 
commercial  motor  vehicle,  unless  the 
driver  has  met  the  requirements  of 
§  382.605.  No  employer  ^lall  permit  a 
driver  who  has  engaged  in  conduct 
prohibited  by  subpart  B  ofthis  part  to 
perform  safety-sensitive  functions, 
including  driving  a  conunerdal  motor 
vehicle,  imless  the  driver  has  met  the 
requirements  of  §  382.605. 

$382,505   Other alcohel-ralatotfeenduet 

(a)  No  driver  tested  under  .the 
provisions  of  subpart  C  ofthis  part  who 
is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  shall  perform  or  continue  to 
perform  safety-sensitive  functions  for  an 
emplo)rer.  including  driving  a 
commercial  motor  vehicle,  nor  shall  an 
employer  permit  the  driver  to  perform 
or  continue  to  perform  safety-sensitive 
functions,  until  the  start  of  the  driver's 
next  regularly  scheduled  duty  period, 
but  not  less  than  24  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  employer  wall 
take  any  action  under  this  part  against 
a  driver  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  not  prohibit  an 
employer  with  authority  independent  of 
this  part  from  taking  any  action 
othervtrise  consistent  with  law. 

$382JX)7   PanaWes.'     . 

Any  employer  or  driver  who  violates 
the  requirements  of  this  part  shall  be 
subject  to  the  penalty  provisions  of  49 
U.S.C.  8521(b). 

Sut>paft  F— Alcohol  Misuse  and 

Controlled  Suttstances'Use 

Inf omtation.  Training,  and  Referral 

$382,601    Employer  obligation  to 
promulgato  a  policy  on  ttM  mlauaa  of 
alcohol  and  iiae  of  eontrollad  aubatanoaa. 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirements 
ofthis  part  and  the  employer's  policies 
and  procedures  with  respect  to  meeting 
these  requirements. 

(1)  The  employer  shall  ensure  that  a 
copy  of  these  materials  is  distributed  to 
each  driver  prior  to  the  start  of  alcohol 
and  controlled  substances  testing  under 
this  part  and  to  each  driver 
subsequently  hired  or  transferred  into  a 
position  requiring  driving  a  commercial 
motor  vehicle. 


(2)  Each  employer  shall  provide 
written  notice  to  representatives  of 
employee  organizaticms  of  thb 
avail^ility  ofthis  information. 

(b)  Bequired  content  The  materials  to 
be  made  available  to  drivers  shall 
include  detailed  discussion  of  at  least 
the  foUoviring: 

(1)  The  identity  of  the  person 
designated  by  the  employw  to  answer 
driverquestions  about  the  materials; 

(2)  The  categories  of  drivers  who  are 
subject  to  the  provisions  ofthis  part; 

(3)  Sufficient  information  about  the 
safety-sensitive  functions  performed  by 
those  drivers  to  make  clear  what  period 
of  the  woric  day  the  driver  is  required 
to  be  in  compliance  with  this  part; 

~  (4)  Specific  information  concerning 
driver  conduct  that  is  prohibited  by  Uiis 
part; 

(5)  The  circumstances  under  which  a 
driver  will  be  tested  for  alcohol  and/or 
controlled  substances  under  this  part; 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol  and 
controlled  substances,  protect  the  driver 
and  the  integrity  of  the  testing 
processes,  safeguard  the  validity  of  the 
test  results,  and  ensure  that  those  result:: 
are  attributed  to  the  correct  driver; 

(7)  The  requirement  that  a  driver 
submit  to  alcohol  and  controlled 
substances  tests  administered  in 
accordance  writh  this  part; 

(8)  An  explanation  of  whet  constitutes 
a  refusal  to  submit  to  an  alcohol  or 
controlled  substances  test  and  the 
attendant  consequences; 

(9)  The  consequences  for  drivers 
found  to  have  violated  subfMrt  B  ofthis 
part,  including  the  requirement  that  the 
driver  be  removed  immediately  from 
safety-sensitive  functions,  and  the 
procedures  under  §  382.605; 

(10)  The  consequences  for  drivers 
found  to  have  an  alcohol  concentratior 
of  0.02  or  greater  but  less  than  0.04; 

(11)  Information  concerning  the 
effects  of  alcohol  and  controlled 
substances  use  on  an  individual's 
health,  work,  and  personal  life;  agnr 
and  symptoms  of  an  alcohol  or  a 
controlled  substances  problem  (the 
driver's  or  a  coworker's);  and  available 
methods  of  intervening  when  an  alcohol 
or  a  coatrolled  substances  problem  is 
suspected,  including  confrontation, 
referral  to  any  employee  assistance 
program  and  or  referral  to  management. 

(c)  Optional  provision.  The  materials 
suppUed  to  drivers  may  also  include 
innninatian  on  additional  employer 
policies  with  respect  to  the  use  or 
possession  of  alcohol  or  controlled 
substances,  including  any  consequences 
for  a  driver  found  to  have  a  specified 
alcohol  or  controlled  substances  level, 
that  are  based  on  the  employer's 
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authority  independent  of  this  part.  Any 
such  additional  policies  or 
consequences  must  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

(d)  Certificate  of  receipt.  Each 
employer  shall  ensure  that  each  driver 
is  required  to  sign  a  statement  certifying 
that  he  or  she  has  received  a  copy  of 
these  materials  described  in  this  section. 
Each  employer  shall  maintain  the 
original  of  the  signed  certificate  and 
may  provide  a  copy  of  the  certificate  to 
the  driver. 

§382.603   Training  for  supervisors. 

(a)  Each  employer  shall  ensure  that 
persons  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  driver  to  undergo  testing  imder 
§  382.307  receive  at  least  60  minutes  of 
training  on  alcohol  misuse  and  receive 
at  least  an  additional  60  minutes  of 
training  on  controlled  substances  use. 
The  training  shall  cover  the  physical, 
behavioral,  speech,  and  performance 
indicators  of  probable  alcohol  misuse 
and  use  of  controlled  substances. 

§  382.605    Raferrat,  evaluation,  and 
treatment 

(a)  Each  driver  who  has  engaged  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  be  advised  by  the  employer  of 
the  resources  available  to  the  driver  in 
evaluating  and  resolving  problems 
associated  with  the  misuse  of  alcohol 
and  use  of  controlled  substances, 
including  the  names,  addresses,  and 
telephone  numbers  of  substance  abuse 
professionals  and  counselling  and 
treatment  programs. 

(b)  Each  driver  who  engages  in 
conduct  prohibited  by  subpart  B  of  this 
part  shall  be  evaluated  by  a  substance 
abuse  professional  who  shall  determine 
what  assistance,  if  any,  the  employee 
needs  in  resolving  problems  associated 
with  alcohol  misuse  and  controlled 
substances  use. 

(c)  (1)  Before  a  driver  returns  to  duty 
requiring  the  performance  of  a  safety- 
sensitive  function  after  engaging  in 
condurt  prohibited  by  subpart  B  of  this 
part,  the  driver  shall  undergo  a  retum- 
to-duty  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.02  if  the  conduct  involved 
alcohol,  or  a  controlled  substances  test 
with  a  verified  negative  result  if  the 
conduct  involved  a  controlled 
substance. 

(2)  In  addition,  each  driver  identified 
as  needing  assistance  in  resolving 
problems  associated  with  alcohol 
misuse  or  controlled  substances  use. 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
driver  has  properly  followed  any 


1  ehabilitation  program  prescribed  imder 
laragraph  (b)  of  this  section,  and 
(ii)  Shall  be  subject  to  unannoimced 
[>llow-up  alcohol  and  controlled 
:  ubstances  tests  administered  by  the 
I  mployer  following  the  driver's  return 
1  a  duty.  The  number  and  frequency  of 
i  uch  follow-up  testing  shall  be  as 
4  irected  by  the  substance  abuse 
I rofessional,  and  consist  of  at  least  six 
1  jsts  in  the  first  12  months  following  the 
<  river's  return  to  duty.  The  employer 
1  lay  direct  the  driver  to  undergo  retum- 
1  j-duty  and  follow-up  testing  for  both 
( Icohol  and  controlled  substances,  if  the 
i  Libstance  abuse  professional  determines 
t  lat  retum-to-duty  and  follow-up  testing 
i>r  both  alcohol  and  controlled 
9  ubstances  is  necessary  for  that 
1  articular  driver.  Any  such  testing  shall 
I  e  performed  in  accordance  with  the 
I  squirements  of  49  CFR  part  40.  Follow- 
1  p  testing  shall  not  exceed  60  months 
i  -om  the  date  of  the  driver's  return  to 
c  uty.  The  substance  abuse  professional 
r  lay  terminate  the  requirement  for 
f  )llow-up  testing  at  any  time  after  the 
f  rst  six  tests  have  been  administered,  if 
t  le  substance  abuse  professional 
(  etermines  that  such  testing  is  no  longer 
r  ecessary. 

(d)  Evaluation  and  rehabilitation  may 
b  9  provided  by  the  employer,  by  a 
s  ibstance  abuse  professional  under 
c  intract  with  the  employer,  or  by  a 
s  ibstance  abuse  professional  not 
a  filiated  with  the  employer.  The  choice 
c  '  substance  abuse  professional  and 
a  ;signment  of  costs  shall  be  made  in 
a  xordance  with  employer/driver 
a  >reements  and  employer  policies. 

Ce)  The  employer  shall  ensure  that  a 
s  ibstance  abuse  professional  who 
c  etermines  that  a  driver  requires 
a  distance  in  resolving  problems  with 
a  cohol  misuse  or  controlled  substances 
u  »  does  not  refer  the  driver  to  the 
s  ibstance  abuse  professional's  private 
p  ractice  or  to  a  person  or  organization 
t  om  which  the  substance  abuse 
p  rofessional  receives  remuneration  or  in 
Which  the  substance  abuse  professional 
lys  a  financial  interest.  This  paragraph 
c  MS  not  prohibit  a  substance  abuse 
p  rofessional  from  referring  a  driver  for 
a  ;si  stance  provided  through — 

(1)  A  public  agency,  such  as  a  State. 
o  tunty.  or  municipality; 

(2)  The  employer  or  a  person  under 

o  tntract  to  provide  treatment  for  alcohol 
o '  controlleid  substance  problems  on 
b  (half  of  the  employer; 

(3)  The  sole  source  of  therapeutically 
a  >propriate  treatment  under  the  driver's 
h  mlth  insurance  program;  or 

(4)  The  sole  source  of  therapeutically 
a  )propriate  treatment  reasonably 

a  cessible  to  the  driver. 


(f)  The  requirements  of  this  section 
with  respect  to  referral,  evaluation  and 
rehabilitation  do  not  apply  to  applicants 
who  refuse  to  submit  to  a  pre- 
employment  alcohol  or  controlled 
substances  test  or  who  have  a  pre- 
employment  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
0.04  or  greater  or  a  controlled 
substances  test  with  a  verified  positive 
test  result.     * 

PART  391-OUAUFiCATlON  OF 
DRIVERS 

4.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  2505;  49  U.S.C.  504 
and  3102: 49  CFR  1.48 

5.  Section  391.93  is  revised  to  read  as 
follows: 

f  391 .93    Imptenwntation  schedule. 

(a)  All  motor  carriers  shall  have  a 
drug  testing  program  that  conforms  to 
this  subpart  and  49  CFR  part  40  by  the 
date  a  motor  carrier  begins  motor  carrier 
operations. 

(b)  All  motor  carriers  shall  require  all 
collection  personnel  to  implement  the 
split  sample  collection  procedures 
required  under  §40.25(0(10)  of  this  title 
by  August  15, 1994. 

(c)  An  employer  may  begin  complying 
with  the  requirements  of  paragraph  (b) 
of  this  section  on  or  aher  March  17, 
1994. 

6.  Section  391.125  is  added  to  Subpart 
H  to  read  as  follows: 

S  391 .1 25    Termination  schedule  of  this 
subpart. 

(a)  Large  employers.  Each  motor 
carrier  with  fifty  or  more  drivers  on 
March  17, 1994,  shall  terminate 
compliance  with  this  subpart  and  shall 
implement  the  requirements  of  part  382 
of  this  subchapter  beginning  on  January 

1. 1995. 

(b)  Small  employers.  Each  motor 
carrier  with  fewer  than  fifty  drivers  on 
March  17, 1994,  shall  terminate 
compliance  with  this  subpart  and  shall 
implement  the  requirements  of  part  382 
of  this  subchapter  beginning  on  January 

1. 1996. 

(c)  All  motor  carriers  shall  terminate 
compliance  with  this  subpart  on  January 
1.1996. 

PART  392— DRIVirtQ  OF  MOTOR 
VEHICLES 

7.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  App.  2505;  49 
U.S.C  3102;  49  CFR  1.48. 

8.  Section  392.5  is  amended  by 
revising  the  heading  of  the  section. 
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paragraphs  (a)(1)  through  (a)(3)  and 
(b)(2)  to  read  as  follows: 

§392.5   Alcohol  prohibition, 
(a)  No  driver  shall— 

(1)  Use  alcohol,  as  defined  in 

§  382.107  of  this  subchapter,  or  be  under 
the  influence  of  alcohol,  within  4  hours 
before  going  on  duty  or  operating,  or 
having  physical  control  of,  a 
commercial  motor  vehicle;  or 

(2)  Use  alcohol,  be  under  the 
influence  of  alcohol,  or  have  any 
measured  alcohol  concentration  or 
detected  presence  of  alcohol,  while  on 
duty,  or  operating,  or  m  physical  control 
of  a  commercial  motor  vehicle;  or 

(3)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  while  the 
driver  possesses  an  alcoholic  beverage. 


Howevo-,  this  does  not  apply  to 
possession  of  alcohol  which  is 
manifested  and  transported  as  part  of  a 
shipment. 

(b)*  •  • 

(2)  Be  on  duty  or  operate  a 
commercial  motor  vehicle  if,  by  the 
driver's  general  appearance  or  conduct 
or  by  other  substantiating  evidence,  the 
driver  anpears  to  have  used  alcohol 
within  the  preceding  four  hours. 

§38S.2    Defmwons. 

9.  La  §  395.2.  the  definition  of  On-duty 
time  is  amended  by  redesignating 
paragraphs  (8)  and  (9)  as  (9)  and  (10), 
and  adding  a  new  paragraph  (8)  to  read 
as  follows: 


On-duty  time  *  •  *. 

(8)  All  time  spent  providing  a  breath 
sample  or  urine  specimen,  including 
travel  time  to  and  from  the  collection 
site,  in  order  to  comply  with  the 
random,  reasonable  suspicion,  post- 
acddent,  or  follow-up  testing  required 
by  part  382  or  part  391,  subpart  H.  of 
this  subchapter,  whichever  is 
applicable,  when  directed  by  a  motor 
carrier. 


Note:  The  foUowing  appendix  will  not 
appear  in  the  Code  of  FedeiBl  Regulations 

Appendix  to  Preamble — ^Information 
Systems  Data  O^ectioa  Forms 


ILLUSTRATION  I 
DRUG  AND  ALCOHCk  TESTING  MANAGEMENT  INFORMATION  SYSTEM  QMS) 


INSTRUCTIONS 


ari 


The  following  instructions 
information  sought  by  the  Federal 
Transportation  (DOT)  In 
instructions  explain  the  information 
information.  A  sample  testin  ) 
(for  drug  results)  and  v-vi 
completing  the  form  correcti 


to  l>e  used  as  a  guide  for  completing  the  drug  and  alcohol  testing 
1eral  Highway  Administration  (FHWA)  and  the  U.S.  Department  of 
Drug  and  Alcohol  Testing  MIS  Data  Collection  Form.  These 
mation  requested  and  indicate  the  probable  sources  for  this 
results  table  with  a  narrative  explanation  is  provided  on  pages  iii-iv 
(for  alcohol  results)  as  an  example  to  facilitate  the  process  of 


This  reporting  form  is  comprised 
elements  required  in  the  FH  iA^A 
sections,  the  page  number  fir 
shown  below. 


Section 

A.  MOTOR  CARRIER  EMPL|)YER  INFORMATION 

B.  COVERED  EMPLOYEES 

C.  DRUG  TESTING  INFORiJaTION 

D.  ALCOHOL  TESTING  INF(  )RMATION 


Page  1 


CARF  lER 


MOTOR 

name  for  whic  \ 
and  the  ICC 
(including  the 
correctness 


Page  1 


DATA  nm  I  FcnoN  form 


of  four  sections.  Collectively,  these  sections  address  the  data 

and  the  DOT  drug  and  alcohol  testing  regulations.    The  four 

the  instructions,  and  the  page  location  on  the  reporting  form  are 


Instructions 
Page 


Reporting 
Form 
Page 

1 


M-IV 


IV-VI 


EMPLOYER  INFORMATION  (Section  A)  requires  the  company 

the  report  is  completed,  a  current  address,  the  U.S.  DOT  number. 

r  umber  (if  applicable).    A  signature,  date,  and  current  telephone 

area  code)  must  be  entered  by  the  person  certifying  to  the 

■*  completeness  of  the  report. 


and 

COVERED  £h  PLOYEES  (Section  B)  requires  a  count  for  each  driver  that  must  be 
tested  under  C  OT  regulations  There  is  only  one  category  of  covered  employees 
for  FHWA  reg*  lated  employers,  and  that  is  "Drivers".  The  most  likely  source  for 
this  informatioi  i  is  the  employers  personnel  department.  These  counts  should  be 
based  on  the  company  records  for  the  calendar  year  being  reported.  An 
employee  whc  is  hired  twice  or  more  in  the  reported  year  must  be  counted  as  a 
single  employ  «. 


Additional  infc  rmation  must  be  completed  if  your  company  employs  personnel 
who  perform  c  Jties  covered  by  the  drug  and  alcohol  rules  of  more  than  one  DOT 
operating  adn-  nistration  NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN 
ONE  DOT  OPl  HATING  ADMINISTRATION,  requires  that  you  Identify  the  number 
of  drivers,  whc  are  covered  employees,  under  the  appropriate  additional  operating 
administration  s).  The  employees  covered  by  more  than  one  DOT  operating 
1  must  be  counted  under  aN  appropriate  operating  administrations. 


administration 
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Page  2  DRUG  TESTING  INFORMATION  (Section  C)  requires  information  for  drug  testing 

by  category  of  testing.  These  categories  include:  (1 )  pre-emptoyn>ent.  (2)  random. 
(3)  post-accident/non-fatal.  (4)  post-accident/fatal  (5)  reasonable  scspicion.  (6) 
return  to  duty,  and  (7)  follow-up  testing.  All  numbers  entered  into  this  table 
should  be  for  applicants  or  company  employees  in  a  covered  posHion  only  (i.e. 
"Drivers").  Each  part  of  this  table  must  be  completed  for  each  category  of  testing. 
These  numt>ers  do  not  include  refusals  for  testing. 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered  employees.  There  are 
seven  categories  of  testing  to  be  completed.  The  first  part  of  the  table  is  where  you  enter  the  data  on 
pre-employment  testing.  The  following  six  parts  are  for  entering  drug  testing  data  on  random, 
post-accident/non-fatal,  post-accident/fatai.  reasonable  suspicion,  return  to  duty,  and  fo<low-up  testing' 
respectively.  Items  necessary  to  complete  these  tables  include: 

1)  the  number  of  specinwns  collected  in  each  testing  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s);  and 

3)  individual  counts  of  those  specimens  »vhich  were  verified  positive  for  each  of  the  five  drugs. 

Do  not  Include  results  of  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables. 

A  sample  table  with  detailed  instructions  is  provided  for  the  first  part.  PRE-EMPLOYMENT  TESTING 
INFORMATION.  The  format  and  explanations  used  for  the  sample  table  apply  to  all  seven  parts  of  the  table 
in  Section  C. 


Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the 
end  of  Section  C.  Specific  instructions  for  providing  this  latter  information  are 
given  after  the  instructions  for  completing  the  table  in  Section  C. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  column  ("NUMBER  OF  SPECIMENS  COLLECTED'),  requires  a  count  for 
all  collected  specimens.  It  should  not  include  refusals  to  test.  The  second 
column  ("NUMBER  OF  SPECIMENS  VERIRED  NEGATIVP).  requires  a  count  for 
all  completed  tests  that  were  verified  negative  by  your  Medical  Review  Officer 
(MRO). 

The  third  column  ("NUMBER  OF  SPECIMENS  VERIFIED  POSTTTVE  FOR  ONE  OR 
MORE  OF  THE  FIVE  DRUGS"),  refers  to  the  number  of  specimens  provided  by  job 
applicants  or  employees  that  were  verified  positive.  "Verified  positive"  means  the 
results  were  verified  by  your  MRO. 

The  right  hand  portion  of  thee  table  ("NUMBER  OF  SPEQMENS  VERIFIED 
POSITIVE  FOR  EACH  TYPE  OF  DRUG"),  requires  counts  of  positive  tests  lor  each 
of  the  five  drugs  for  which  tests  were  completed,  (i.e.,  marijuana  (THC),  cocaine, 
phencydidine  (POP),  opiates,  and  amphetamines).  The  number  of  positive 
specimens  for  each  drug  should  be  entered  in  the  appropriate  column  for  that 
drug  type.  Again,  "verified  positive"  refers  to  test  results  verified  by  your  MRO. 

If  an  applicant  or  employee  tested  positive  for  more  than  onrdrug;  for  example, 
both  marijuana  and  cocaine,  that  person's  positive  results  should  be  included 
once  in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

A  sample  table  is  provided  on  page  iii  with  example  numbers. 
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Page  2 


Page  2 


tatle 


Below  the 
aposibonas 

a  count  of 
tested  posith/fe 


fttKse 


for  drug  testing  inforrnation  is  a  box  fNumber  of  persons  dertied 
B  covered  employee  folowing  a  verged  posAiye  drug  tesn   Thisis 
persons  who  were  not  placed  in  a  covered  position  t>ecause  they 
for  one  or  more  drugs. 


Also  followin 
J  must  provide 
who  had  a  v#rMed 
FHWA  rule, 
drug  progran 


I  resi  Its 


The  following  example  is 
pre-employment  testing 
of  testing  in  Section  C 
example  uses  "Pre-Empioyrjiei 
form. 


0 


0 
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the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you 

counts  for  employees  returned  to  duty  during  this  reporting  period 

positive  drug  test  or  refused  a  drug  test  required  under  the 

information  should  be  available  from  the  personnel  office  and/or 

manager. 


This 


SA  yiPLE  APPLICANT  TEST  RESULTS  TABLE 


f<ir 


Section  C,  DRUG  TESTING  INFORMATION,  wrtiich  summarizes 

The  procedures  detailed  here  also  apply  to  the  other  categories 

whifch  require  you  to  summarize  testing  results  for  employees.   This 

nt"  testing  to  illustrate  the  correct  procedures  for  completing  the 


Urine  specim(  ns  were  collected  for  157  job  applicants  for  driver  positions  during 
the  reporting '  ear.  This  Information  is  entered  In  the  first  column  of  the  table  In  the 
row  marked  "iRE-EfklPLOYMENT. 

The  Medical  Review  Officer  (MRO)  for  your  company  reported  that  153  of  those 
157  specimerts  from  applicants  for  driver  positions  were  negative  (i.e.,  no  drugs 
were  detected .  Enter  this  information  in  the  second  column  of  the  table  in  the  row 
marked  "PRE- EMPLOYMEI»fr. 

The  MRO  foi  your  company  reported  that  4  of  those  157  specimens  from 
applk^nts  for  driver  positions  were  positive  (i.e..  a  drug  or  drugs  were  detected). 
Enter  this  ink  rmalion  in  the  third  ooiunnn  of  the  table  in  the  row  marked  TRE- 
EMPLOYM»jr. 

With  the  4  sp(  ^dmens  that  tested  positive,  the  foltowir^g  drugs  were  detected: 

Specimen  Druos 

#1  Mariiuar^a 

#2  Amphetamines 

#3  Mar^uana  and  Cocaine  (Multi-drug  specimen) 

#4  Marijuana 


IT9«   OF    IEt( 


MK-Mnofwai 


Of 
tPECtMkt 

CMlKTC* 


'«J» 


MUMC* 

Of 

SHCIMIM 

•catf •(• 


MJI 


MMCt  •* 
tl>EC<H{«S 

Wtlf«M 

OW  M 
HOIIE  Of 
TMf   rt»E 


•WMO  9*  SKciMu  vcatf »fe  rasiitvE  fo» 

<MN  ir»f  M   t«M 
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Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1),  and  amphetamines  in  one 
(1).  This  information  is  entered  in  the  columns  on  the  right  hand  side  of  the  table  under  each 
of  these  drugs.  Since  two  differentdrugs  vi^re  detected  in  specimen  #3  (muW-drug).  entries  are 
made  in  both  the  marijuana  and  the  cocaine  columns  for  this  specimen.  Information  on  multi- 
drug specimens  must  also  be  entered  in  the  table.  SPECIMENS  VERIFIED  POSmVE  FOR  MORE 
THAN  ONE  DRUG. 

Note  that  adding  up  the  numbers  for  each  type  of  drug  in  a  row  ("NUMBER  OF  SPECIMENS 
VERIFIED  POSITIVE  FOR  EACH  TYPE  OF  DRUG")  will  not  always  match  the  number  entered  in 
the  third  column.  "NUMBER  OF  SPECIMENS  VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 
FIVE  DRUGS".  The  total  for  the  numbers  on  the  right  hand  side  of  the  table  may  differ  from  the 
number  of  specimens  testing  positive  since  some  specimens  may  contain  more  than  one  drug. 

Remember  that  the  same  procedures  irxJicated  above  are  to  be  used 
for  completing  aH  categories  of  testing  In  the  table  In  Section  C. 

Page  2  SPECIMENS  VERIFIED  POSITIVE  FOR  MORE  THAN  ONE  DRUG  requires 

information  on  specimens  that  contained  more  than  one  drug.  First,  indk^ate  the 
NUMBER  OF  VERIFIED  POSOIVES.  Then,  specify  the  combination  of  drugs 
reported  as  positive  by  placing  the  number  in  the  appropriate  columns.  For 
example,  if  marijuana  and  cocaine  were  detected  in  3  specimens,  then  you  woukl 
write  "3"  as  the  number  of  verified  positives,  and  "3"  in  the  columns  for  "Marijuana" 
and  "Cocaine".  If  marijuana  arKl  opiates  were  detected  in  2  specimens,  then  you 
vwjuld  write  "2"  as  the  number  of  verified  positives,  and  "2"  in  the  columns  for 
"Marijuana"  and  "Opiates". 

Page  2  EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  A  DRUG  TEST  requires  a  count  of 

the  NUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit  to  a  random  or 
non-random  (pre-employment,  post-accident,  reasonable  suspicion,  return  to 
duty,  or  follow-up)  drug  test  required  by  FHWA  regulation. 

Page  2  DRlXa  TRAINING/EDUCATION  requires  information  on  the  number  of  supervisory 

personnel  who  have  received  the  required  drug  training  during  the  current 
reporting  period. 

Page  3  ALCOHOL  TESTING  INFORMATION  (Section  D)  requires  informatk>n  for  alcohol 

testing  by  category  of  testing.  These  categories  include:  (1 )  pre-employment,  (2) 
random.  (3)  post-accident/non-fatal.  (4)  post-accident/fatal.  (5)  reasonable 
suspfcion.  (6)  return  to  duty,  and  (7)  follow-up  testing.  All  numbers  entered  Into 
this  table  should  be  for  applicants  or  company  employees  in  covered  positions 
only  (i.e..  "Drivers").  Each  part  of  this  table  must  be  completed  for  each  category 
of  testing.  These  numbers  do  not  include  refusals  for  testing.  A  sample  table  is 
provided  on  page  vi  with  example  numbers. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  column 
("NUMBER  OF  SCREENING  TESTS"),  requires  a  count  of  all  screening  alcohol 
tests  performed.  It  should  not  include  refusals  to  test.  The  second  column 
("NUMBER  OF  CONRRMATION  TESTS")  requires  a  count  of  all  confirmation 
alcohol  tests  performed.  ^ 

The  third  column  ("NUMBER  OF  CONFIRMATION  TEST  RESULTS  EQUAL  TO  OR 
GREATER  THAN  0.02,  BUT  LESS  THAN  0.04"),  refers  to  the  number  of  test  results 
equal  to  or  greater  than  0.02.  but  less  than  0.04. 


IV 


/ 
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The  fourth  coli  imn  ("NUMBER  OF  CONFIRMATION  TEST  RESULTS  EQUAL  TO 
OR  GREATER  iHAN  Cl04^  refers  to  the  nurrri^er  of  specimens  with  a  resutt  equal 
to  or  greater  tpan  0.04.  Note:  For  return  to  duty  testing,  a  oonflrmallon  test 
result  equal  to  or  greater  than  0D2  is  a  \telation  of  the  aiooliol  nie.  Therefore, 
if  the  number  €  f  results  equal  to  or  greater  than  004  is  unknoMm,  you  may  report 
all  results  in  th  9  third  column  of  the  tat)le.  ' 


Pages 


tabe 


Below  the 

denieda 

alcohol 

were  not  placid 
alcohol  concei  itration 


posit  on 
I  oonoei  Itration 


Page  3 


Also  following  tie 
must  provide  i 
misuse  who  vm  f  e 
reoommerxjatipns 
regulations)'. 
and/or  drug  aiid 


for  alcohol  testing  information  is  a  t>ox  ("Number  of  persons 

as  a  covered  en^)ioyee  following  an  alcohol  test  indicating  an 

of  0.04  or  greateO-  This  is  a  count  of  those  persons  who 

in  a  covered  position  t>ecause  their  alcohol  test  irviicated  an 

of  0.04  or  greater. 


table  that  summarizes  ALCOHOL  TESTING  INFORMATION,  you 

count  of  the  "Number  of  employees  who  engaged  in  alcohol 

returned  to  duty  in  a  covered  position  (having  oompRed  with  the 

of  a  substarK»  abuse  professional  as  described  in  FHWA 

This  information  should  be  available  from  the  persormel  office 
alcohol  program  manager. 


SAMPLE  APPLICANT  TEST  RESULTS  TABLE 


The  foHowing   example  is 
pre-employment  testirig  resultis 
for  testing  in  the  table  whicl* 
example  will  use  "Pre-Employ  nei 


Ifor   ALCOHOL  TESTING   INFORMATION,   which   summarizes 

The  procedures  detailed  here  also  apply  to  the  other  reasons 

require  you  to  summarize  testing  results  for  employees.    This 

nt"  testing  to  illustrate  the  procedures  for  completing  the  form. 


0 


Screening  tests 
the  reporting  ye^ 
in  the  row 


B 


marl(  »d 


ite  is 


Corrfirmation 

Enier  this  inforriation 

"PRE-EMPLOYN(ENT 

following 


0 
0 


Applicant 
#1 
#2 
#3 
#4 
#5 
#6 

The  confirmatioh 
to  or  greater  thi  n 
column  of  tt>e  t  iWe 


The  confirmatio  i 
to  or  greater  th  an 
\ato\e  in  the  rov^ 


were  perlormed  on  1 57  job  applicants  for  driver  positions  during 
This  information  is  entered  in  the  first  tAar^  column  of  the  table 
-PRE-EMPLOYMEf^. 


were  necessary  for  6  of  tt>e  157  applicants  for  driver  positiora. 

in  the  second  blank  cokmrvi  of  the  tat))e  in  the  row  marked 

The  confirmation  test  results  for  these  6  applicants  were  the 


Confirmatton  ResuK 
0.06 
O.Ot 
O.tl 
0.04 
0.03 
0.02 

test  results  for  2  of  the  applicants  for  driver  positions  were  equal 
0.02,  txit  less  than  0.04.  Enter  ^is  information  in  the  third  blank 
In  the  row  marked  "PRE-EMPLOYMENT. 


test  results  for  3  of  the  applicants  for  driver  positions  were  equal 
0.04.   Enter  this  information  in  the  fourth  blank  column  of  the 
merited  -PRE-EMPLOYMEffP. 
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TTPt    Of    TIST 


PRE-EMPlOrHEMr 


HUNtEII  or 
SCAEENINC   TESTS 


■1JJ 


NuuBER  or 

conn  DMA  T I  OH 
TESTS 


Q 


HUH(EII   Of 

CONFtMATlON   TEST 

RESVirS  EOUAl    TO 

OR  GREArEK  Than 

B   K.    BUT   lESS   THAN 
I    14 


0 


NVHBE*  OF 

COHflBIIATION  TEST 

AESUITS  EOUAl  TO 

M  eaEATEB  THAN 

fl.l1 


szn 


El 


0 


Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  fo.ir  win  n<^f 
always  match  the  number  entered  in  the  second  column,  "NUMBER  OF  CcTnrr^TON^^^^^ 
These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  man  O.S^.  ' 


Remember  that  the  same  procedures  indicated  above  are  to  be  used 
lor  completing  all  categories  of  testing  in  the  table  in  Section  D. 


Page  3 


Pages 


Page  3 


Pages 


1^1^^^  °™^  '^^^^  PROvrsiONS/PflOHiBfnoNS  of  this 

REGULATION,  requires  rnformation  on  the  NUMBER  OF  COVERED  EMPLOYEES 

STT"?  T*"  ^  "^"'^l'^"'  ^  ^^s^'P^'o"  o^  the  VIOLATION  committed  (e.g  pre- 
duty  alcohol  use,  on  duty  alcohol  use.  on  duty  alcohol  possessior^)  and  a 
description  of  the  ACTION  TAKEN  in  response  to  the  violatJorT 

EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST  reouires  a 

S^SrS'rTLlJ^iSS^r  "^"^  EMPLOYEES  whT^JIf  suS^  I 
S^.^  T^^  (pre-enrvployment,  post-accident,  reasonable  suspicion, 
return  to  duty,  or  foHow-up)  alcohol  test  required  under  the  FHWA  regulatoon 

ALCOHOL  TRAINING/EDUCATION  requires  information  on  the  number  of 

nhE.TT^K^  ^r  '^""^  ^^  ^"•'^  ^  ^  ^^*fic  contem^oW>.2 
physica^  behavioral,  and  performance  Indicators  of  >obable  alcolx>l  usTS 
required  by  FHWA  alcohol  testing  regulations  during  the  current  reporting  perlc^ 


VI 
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FHWADRUGAN) 

A.  MOTOR  CARRIER  EMPLOYE  ^ 


Company - 

Principal  Place  of  Business  for 

Physical  Address       


U.S.  DOT  Number 


I,  the  undersigned,  certify 
Testing  Management 
correct,  and  complete  for  the 


that  the  information  provided  on  this  Federal  Highway  Administration  Drug 
Information!  System  Data  Collection  Form  is,  to  the  best  of  my  knowledge  and  belief,  true, 
stated. 


peiod 


Signature 


Title 


Title  18,  use.  Section  1001. 
not  more  than  5  years,  or  both,  to 
or  representations  in  any  matter 


mates 


The  Federal  Highway  Administration 
any  comments  concerning  the 
Director,  Office  of  Motor  Carrier 
DC  20590;  OR  Office  Of  Managem^ 


B.  COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Qrtwfv 


ALCOHOL  TESTING  MIS  DATA  COLLECTION  FORM  0MB  No.  2125-0543 
INFORMATION 

Year  Covered  by  This  Report: 


ifety; 


Mailing  Address, 


ICC  Number 


Date  of  Signature 


Pfwne  Number 


it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for 
nowingly  and  wHIfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements 
H  ithin  the  jurisdiction  of  any  agerKy  of  tfie  United  States. 


estimates  that  the  average  t>urden  for  this  report  form  is  2  hours.  You  may  submit 

accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  tf)e  burden  to: 

Standards  (HCS-1);  Federal  Highway  Administration;  400  7th  St..  S.W.;  Washingtoa 

and  Budget,  Paperwork  Reduction  Project  (2125-0543);  Washington,  DC  20503. 


COVERED  EMPt.OYEES 


NllMBER  Of  FHWA 

COVERED 

EMPLOYEES 


NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT 
OPERATING  ADMINISTRATION 


FAA 


FRA 


FTA 


RSPA 


USCO 


1. 
2 


READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  FORM: 
All  items  refer  to  tt>e  currsnl  eporting  period  ortf  (for  example,  January  1,  1994  •  December  31,  1994). 
This  report  Is  onV  for  testii  oREOUIRED  BY  THE  FEDERAL  HIGHWAY  AOMINISTRATTON    (FHW/Q  AND  THE  U.S. 

Results  shooW  be  reported  xily  tor  employees  in  COVERED  POSTDOMS  as  defined  by  FHWA/DOT  drug  and  alcohol 
testing  regulations. 

The  information  requested  i  ihould  only  Include  testing  for  marijuana  _frHC),  cocaine,  phencyclidine  (PCP).  opiates, 
amphetamines,  and  alcohol  ising  the  standard  procedures  required  by  CJOT  regulation  49  CFR  Pan  40. 

Information  on  refusals  for  esting  should  only  be  reported  in  the  tables  entitled  'EMPLOYEES  WHO  REFUSED  TO 
SUBMIT  TO  A  DRUG  (or  Ar  1  ALCOHOL)  TEST .  Do  not  include  refusals  for  testing  in  other  sections  of  this  report. 

Do  not  include  the  results  of  any  quality  control  (QC)  samples  submitted  to  the  testing  laboratory  In  any  of  the  tables. 

Complete  all  items:  DO  NOT  LEAVE  ANY  ITEM  BLANK    If  the  value  for  an  item  is  zero  (0).  place  a  zero  (0)  on  the  form 


FHWA  Form  No.  MCS-154  (Rev.  1-94) 


1 


Federal  Regirter  /  Vol.  59,  No.  31  /  Tuesday.  Febniary  15.  19ft4  /  Rules  and  Regulations        7523 


_C:    DRUG  TESTING  INFORMATION 

TYPE  OF  TEST 

^WMocH  OF 
SPECIMENS 
COLLECTED 

NUMBER  OF 

SPEaMENS 

VBVFCO 

NEGATIVE 

NUMBER  OF 

VBWB) 

POSITIVE  FOR 

ONE  OR  MORE 

OF  THE  FIVE 

ORUQS 

NUMBEROF  SPECMOe  V^^IFIED FOSmvE  FOR 
EACHTYPE  OF  DRUO 

M«ri- 
iuana 
(THQ 

Cocain* 

cMin* 
(PCP) 

OpiMM 

Amph«l- 
efiwnM 

PRE-EMPLOYMENT 

RANDOM 

POST-ACCIOeNT/NON- 
FATAL 

POST-ACaOENT/fATAL 

REASONABLE 
SUSPICION 

- 

RETURN  TO  DUTY 

FOULOW-UP 

^==1= 

=,== 

i^a^isB 

Number  ct  persons  denied  a  posiMon  as  a  cohered  emptoyee  loiowtoo  a  venBed  postiw  drug  lest 


Number  rt  •mptoyws  r«urned  lo  dUy  duhnQ  this  reporting  per^ 

a  drug  test  required  under  the  FHWA  rule  r~-—    »w  .^  ».  f«n«Mu 


I SPEOMENS  VERIFIED  POSdlVE  FOR  MORE  THAN  ONE  DRUG                                                     || 

NUMBER  OF 
VERIFED  POSITIVES 

Marijuana 
(THQ 

Cocane 

Phencyclidine 
(PCP) 

Opiates 

Ampf>etafTwies 

, 

k 

^' 

=:=—== 

===== 

^- 

_ 

EMPLOYEES  WHO  REFUSED  TO  SUBMTr  TO  A  DRUG  TEST 


Covered  employees  who  refused  to  submit  to  a  random  drug  test  required  under  the  FHV>^A  reaulation. 


Covered  emptoyees  who  refused  to  submit  to  a  nan^andore  drug  test  required  under  the  FHWA  regulation 


Number 


OnUGTRMNNQfBXXIATlON 


Number  of  supennsors  nirho  have  received  initial  uaining  on  the  specMc  contemporvwous  physxal.  ^havoraL  and 
performance  indicators  of  probaWe  drug  use  as  required  by  FHWA  drug  testing  regulations  


Number 
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D.    ALCOHOL  TESTING  INFORM/  TION 


TYPE  Of  TEST 


PRE-EMPLOYMENT 


RANDOM 


POST-ACCIOENT/NON- 
FATAL 


POST-ACCI0E^fr/FATAL 


REASONABLE  SUSPICION 


RETURN  TO  DUTY 


FOaOW-UP 
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NUMB^OF 
SCREENIN  i  TESTS 


Number  of  persons  denied  a  position 
concern'ralion  of  0  04  or  greater 


Nunnber  of  employees  who  engaged  in 
complied  with  the  recommendatiofw  of  a 


a  cofiol  misuse  who  were  returned  to  duty  in  a  covered  position  (having 
lubstance  abuse  professiorwi  as  descrit)ed  in  FHWA  regulations): 


Number  of  employees  administered  drug 
test  ar>d  an  alcohol  test  indicating  an  alcohol 


NUMBER  OF 

COVERED 

EMPLOYEES 


Driver  used  alcoh^ 
safety 


Driver  used  alcoh  il 
performing  safety 


Driver  usedaicottol 
required  pcst-acqident 


NUMBER  OF 
CONFIRMATION  TESTS 


NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 
0.02.  BUT  LESS  THAN 
0.04 


NUMBER  OF 
CONFIRMATION  TEST 
RESULTS  EQUAL  TO 
OR  GREATER  THAN 


a  covered  employee  following  an  alcohol  test  indicating  an  alcohol 


>nd  alcohol  tests  at  the  same  time  resulting  in  a  verified  positive  drug 
concentration  of  0  04  or  greater:     


VKXAT10MS  OF  OTH  =R  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS  REGULATION 


VIOL  iTION 


while  performing 
seralive  function. 


within  4  hours  of 
sensitive  function. 


before  talcing  a 
alcotx)!  test 


ACTION  TAKEN 


EMPLOYEES  WHO  REFUSED  TO  SUBMfT  TO  AN  ALCOHOL  TEST 


Covered  employees  who  refused  to  sut>njit  to  a  random  alcohol  test  required  under  the  FHWA  regulation: 


ut>njit 
jbnjit 


Covered  employees  who  refused  to  subny  to  a  nofHandom  alcohol  test  required  under  the  FHWA  regulation: 


A|COHOL  TTVONINQ/EDUCATION 


Number  of  supen/isors  who  have  receiveC 
performance  Indicators  of  probable  alcoh  )l 


initial  training  on  the'specific  contemporaneous  physical,  behavioral,  and 
use  as  required  by  FHWA  alcohol  testing  regulations: 


Number 


Number 


_J 
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ILLUSTRATION  II  • 

DRUG  AND  ALCOHOL  TESTING  MANAGgMFitfT  INFORMATION  <Svcti=m  /Mpn 

■EZ"  DATA  CQI I ECTIQN  FORM ^     ^       ' 

INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  corripletlng  the  Federal  Hlohwav 

TfSS;^'Mi:;°ii.'t^^^n!:?lfl^^  Department  ot  TransponatirpO"^  t^'^Ll  ^ 
TestingMIS  "EZ"  Data  Collection  Form.  This  form  should  only  be  used  if  theVare^  »^ 
drug  ests  and  no  alcohol  misuse  to  be  reported  by  your  company   These  iSruSo^s^S 

Ln^nrS-T  tour  sections.  These  sections  address  the  data  elements  required  in  the  r!^a 
and  DOT  drug  and  alcohol  testing  regulations.  «u  •••  me  rnw« 

SECTION  A  -  MOTOR  CARRIER  EMPLOYER  INFORMATION  requires  the  companv  name  for 

^■^cib^r ''  T'^'^'f  •  "  '""'"^  ^''^^^^-  ^^^  ^^  DO^  dumber.  andThelSVumt^r?^ 
Sfj  ?H  K  ^  .K  "^"^^"'®  *"'*  ^^^'  "^^^^^  ^"^  "^"^"^  *^'®Ph°"«  ('n^^dlng  the  area  code)  muS  be 
entered  by  the  person  certifying  the  correctness  and  completeness  of  the  report 

hfS^H  ^:^!^°  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
anJ  th«t  ir-rf '  "^^^if  9"'^«0"S-  There  Is  only  one  category  of  covered  employ^42^for  FHW^ 
d^Lrtlnf  ?;;''''•  ^^  11°''  "*^^'y  '°"^"®  ^°^  '^^  information  is  the  employer's  ^rsonnei 
ferSfrti^    in^^'!  counts  Should  be  based  on  the  company  records  for  the  calendar  yearling 

Se^mpbyee  ''  '""  ''''"'  "'"'  ""''"  °^  "^^^^  '"  "^^  ^^P°^^  ^^^^  ^^'^  ^  countedls  a 
Additional  information  must  be  completed  if  your  company  employs  personnel  who  perform 

SuSIeTs?  'empl?;!;If5'  rS^si^r  o°:™^  ^'^^  °"«  oSroS^ratng^ldrnisSr 

NUMBhH  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  nPPRATtun 
ADMINISTRATION,  requires  that  you  identify  the  mmL  Tempos  ^lacS^IJ^ 
ZZI^T  '^^nA?''°P''»'«  ^^'  '^''^  administration(s).  X  I^o^s^^ 
adS^^"'        "^"^"^  administration  must  be  counted  under  M  approprWe  operati^ 

tt^^fn'."^  T^**^  'NF»»«™>N  requires  information  for  drug  testing,  refusals  for 

SilS^  SrrJU^^Sf.  U^^  '*'"*  '""'"**'»  '"'»""««"'  °"  «»  NUMBER  OF 
SPECIMENS  COUECTED  AND  VERIFIED  NEGATIVE  in  eacti  category  for  testino     These 

accident/fatal  (5)  reasonable  suspicion,  (6)  return  to  duty,  and  (7)  follow-up  testing  M  numtors 
fi  e  S^-rV^^^:?  for  Wicants  or  com^  emcees  in  a'co«red  ,SiZ^ 
0.e. -Drivers).  Each  part  of  this  table  must  be  completed  lor  each  category  of  tesSw   These 

fTe^'  ^,^  '"^  :"^'! '"  "*«"9  "<»^"  ««"'^«  «»  numberlf^U^TcolS 
for  each  category  of  testing.  "NEQ-  requires  a  count  for  all  completed  te^at  were  verified 

samples  submitted  to  the  testing  laboratory  in  any  of  the  categories. 
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duS  Si^l^  ^l^  ^^k"1^^'^  y^"  '""'*  P'^^'^^  ~""^^  ^°^  *^  ^et^^rned  to  duty 
^(S^^nS^^  Th.s  «if  jrmation  should  be  available  from  the  personnel  o^e  ^^^ 


EMPLOYEES  WHO 

OF  COVERED  EMPLOYEES 

post-accident,  reasonable 
FHWA  regulation. 


REFUSED  TO 
wl  o 


sus  Jicion 


DRUG  TRAINING/EDUCA-nON  requ 
have  received  the  required  da  g 


luca  ton 


SECTION  D  -ALCOHOLTESTII>|g 

for  testing,  and  training/ed 
SCREENING  TESTS  COND  _ 
pre-employment,  (2)  random, 
suspicjon,  (6)  return  to  duty,  a 
be  for  appBcpnts  or  company 
number  of  alcohol  screening  t( 
not  include  refusals  for  testing 


CONDUCFED 

(J) 
anj 


tests 


SUBMrr  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
refused  to  submH  to  a  random  or  non-random  (pre-employment 
^-n,  return  to  duty,  or  follow-up)  drUg  test  required  under  the 


ires  information  on  the  number  of  supervisory  personnel  who 
training  during  the  current  reporting  period. 


INFORMATION  requires  information  for  alcohol  testing,  refusals 

n    The  first  table  requests  information  on  the  NUMBER  OF 

in  each  category  of  testing.  These  categories  include-   (1) 

post-accidenVnon-fatal.  (4)  post-acddent/fatal.  (5)  reasonable 

(7)  follow-up  testing.  All  numbers  entered  Into  this  table  should 

employees  in  covered  positions  only  (I.e..  "Drivers-)    Enter  the 

<«rf«  conducted  for  each  category  of  testing.  These  numbers  do 


S^tfS  t£^!1  hI^  "^  ^^^^^^  ^^^  INFORMATION,  you  must  provide  a 
T^^2!^^  dnveri  who  engaged  in  alcohol  misuse  who  were  returned  to  duty  in 
l^^^^^^m^  t^*^  "^  ^  recommendations  of  a  ^San«^2^ 
^^^^^.^^^^  ^  '^  ^^'^  regulations)-  This  information  should  be^SHrcTS^ 
personnel  office  and/or  drug  ar  d  alcohol  program  manager. 


ilBtii 


WXOHOL  TOWMNG/EDUCATIpN  requires  information  on  the  number  of  supervisors  who  have 
^.^f„  i  ?'  "t,'"L?  °,"  '^  '•  *'"■"=  contemporaneous  physical,  behavioral  and^rCa^ 
c"ur'r^":,^™'^^'~''°' ' "  "  '^"""'  "'  '^'  '^  '-^  regu.a«o,rl°:^".S 


/ 
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FHWA  DRUG  AND  ALCX)HOL  TESTING-MIS  ■£?  DATA  COLLECTION  FOeH^  0MB  No  21 25-0543 
A.   MOTOR  CARRIER  EMPLOYER  INFORMATION 
Company ■  


Year  Covered  by  This  Report: 


Principal  Place  of  Business  for  Safety; 
Physical  Address 


_  Mailing  Address 


U.S.  DOT  Number 


ICC  Number 


I,  the  undersigned,  certify  that  the  information  provided  on  the  attached  Federal  Highway  Administration  Drug 
and  Alcohol  Testing  Management  Information  System  Data  Collection  Form"  is,  to  the  best  of  my  knowledge  and  belief 
true,  correct,  and  complete  for  the  period  stated. 


Signature 

"nae 


Date  of  Signature 
Knone  Number 


Title  18,  U.S.C.  Section  1001 ,  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of  $10,000,  or  imprisonment  for  not  more 
than  5  years,  or  botti,  to  knowingly  and  willfully  make  or  cause  to  be  made  any  false  or  fraudulent  statements  or 
represemations  in  any  matter  within  tr»e  jurisdiction  of  any  agency  erf  the  United  States. 


The  Federal  Highway  Administration  estimates  that  the  average  burden  for  this  report  form  is  30  minutes.  You  may  submit 
any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing  the  txjrden  to:  Dtrector. 
Office  of  Motor  Canier  Standards  (HCS-1);  Federal  Highway  Administration;  400  7th  St.,  S.W.;  Washington.  D.C.  20590;  OR 
Office  erf  Management  and  Budget,  Papenwork  Reduction  Project  (2125-0543);  Washington.  D.C.  20503. 


B    COVERED  EMPLOYEES 

COVERED  EMPLOYEES                                                                                1 

j             EMPLOYEE  CATEGORY 

NUMBER  OF  FHWA 
COVERED  EMPLOYEES 

NUMBER  OF  EMPLOYEES  COVERED  BY  MORE  THAN  ONE  DOT  OPERATING       1 
ADMINISTRATION                                                        | 

FAA 
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required  under  the  FHWA  rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49CFRPart382 

[FHWA  Docket  No.  iyiC-a»-q 

RIN2125-AD11 

Controiied  Substances  and  Aicoiiol 
Use  and  Testing;  Foreign-Based  iMotor 
Carriers  and  Drivers 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  proposing  to 
extend  ihe  applicability  of  rules 
legarding  controlled  substance  and 
alcohol  use  and  testing  to  include 
foreign-based  drivers  of  motor  carriers 
operating  in  the  United  States.  The  goal 
of  alcohol  and  controlled  substances 
tasting  is  to  detect  and  deter  misuse  of 
alcohol  and  controlled  substances  by 
drivers  of  commercial  motor  vehicles, 
thereby  enhancing  U.S.  highway  safety 
by  reducing  accidents. 
DATES:  Written,  signed  comments  must 
be  received  on  or  before  April  18. 1994. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-3,  room  4232,  Office  of  the  Chief 
Counsel,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
throu^  Friday,  except  Federal  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  David  Miller,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981.  For 
information  regarding  legal  issues:  Mr. 
David  Sett,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPI.a«B(TAnY  INFORMATKM: 

I.  Background 

On  November  21, 1988.  the  FHWA. 
along  with  certain  other  agencies  within 
the  Department  of  Transportation  (the 
Deparbnent),  adopted  regulations 
requiring  pre-employment/use, 
periodic,  pust-accident,  reasonable 
cause  and  random  drug  testing  of 
commercial  motor  vehicle  drivers.  The 
FHWA  rule  applies  to  all  covered 
drivers  while  operating  in  the  United 
States,  regardless  of  whether  they  are 


Ein  a  foreign  country  or  the  United 
1.  The  rule  provided,  however,  that 
lid  not  apply  to  any  person  for 
rhom  compliance  would  violate  the 
omestic  laws  or  policies  of  another 
ountry.  The  rule  as  originally 
ublisbed  further  provided  that  in  any 
vent  it  would  not  be  effective  imtil 
muary  1, 1990,  with  respect  to  any 
erson  for  whom  a  foreign  government 
ntends  that  application  of  the  rules 
ises  questions  of  compatibility  with 
at  country's  laws  or  policies.  See  53 
"  47134.  codified  at  49  CFR'391.81  et 

B  FHWA  has  delayed  the  effective 
ate  of  drug  testing  requirements  for 
reign-based  employees  of  foreign- 
sed  motor  carriers  on  four  occasions. 
54  FR  39546,  September  27, 1989; 
I  4  FR  53294,  December  27, 1989;  56  FR 
:  8994.  April  24. 1991;  57  FR  31277,  July 
4, 1992.  The  last  of  these  established 
muary  2, 1995,  as  the  date  for 
ompliance. 

Meanwhile,  on  October  28, 1991,  the 
hnnibus  Transportation  Employee 
"esting  Act  of  1991  (Omnibus  Act)  was 
(  nacted.  49  U.S.C.  2717.  The  Omnibus 
I  Lct  requires  the  Secretary  of 
'  transportation  to  issue  regulations 
1  squiring  drug  and  alcohol  testing  of 
ommercial  motor  vehicle  drivers. 
*roposed  rules  implementing  such 
I  ssting  were  pubUshed  on  December  15, 

992.  See  57  re  59516  for  alcohol  and 
I  7  FR  59567  for  drugs.  These  new  rules 
1  irould  replace  the  current  drug  testing 
ule  in  49  CFR  part  391  and  would 
nstitute  alcohol  testing.  The  final  rule 
mplementing  the  Omnibus  Act  is  being 
•ublished  elsewhere  in  today's  Federal 
Mister. 

The  Omnibus  Act  applies  to  foreign- 
ased  motor  carriers  and  drivers  on  its 
ice.  writh  the  proviso  that  the  new  rules 

"consistent  with  the  international 
bligations  of  the  United  States,  and 

'  into  consideration  any  applicable 
aws  and  regulations  of  foreign 
ountries."  49  U.S.C.  2717(e)(3).  Thus, 
9reign-based  drivers  are  required  to  be 
overed  by  the  statute,  but  the  Secretary 
3  granted  the  authority  to  deem  the 
aquirement  satisfied  by  the  testing  laws 
( if  foreign  nations. 
On  December  15, 1992,  the  FHWA 
lublished  an  advance  notice  of 
•roposed  rulemaking  (ANPRM)  to 
ibtain  specific  information  from 
nterested  parties.  Now,  based  upon 
(  omments  received,  the  FHWA  seeks 
(  omments  on  this  NPRM. 

,  Comments 

There  were  fifteen  comments  to  the 
ocket.  All  specific  references  to  a 
oreign  nation  were  to  Canada.  Two 
(  ommenters  noted  they  had  no 


knowledge  of  the  drug  and  alcohol 
testing  laws  or  practices  of  Mexico.  No 
other  nations  were  mentioned  in  the 
comments  as  being  a  base  from  which 
drivers  or  motor  carriers  operate  in  the 
United  States. 

A.  Applicability 

Of  the  fifteen  comments,  nine 
expressed  support  for  extending 
coverage  of  testing  and  misuse 
regulations  to  foreign-based  drivers. 
Two  commenters  were  opposed  to 
extension.  Another  commenter.  the 
Owner-Operator  Independent  Drivers 
Association  (OOIDA),  opposed  all 
testing  of  drivers,  except  upon  a 
probable  cause  determination  of  a  law 
enforcement  official.  The  OOIDA  stated, 
however,  that  if  United  States-based 
drivers  are  tested,  then  foreign  drivers 
should  be  tested  to  the  same  extent. 
Finally,  the  Canadian  Embassy 
suggested  that  unilateral 
implementation  of  testing  of  Canadian 
drivers  should  be  avoided  in  favor  of 
continuing  bilateral  negotiations  aimed 
at  mutual  recognition  of  existing  United 
States  regulations  and  Canadian 
regulations  under  development. 

The  most  common  rationale  offered  in 
support  of  coverage  was  fairness. 
Several  commenters  pointed  to  the 
competitive  advantage  enjoyed  by 
foreign  motor  carriers  which  need  not 
incur  the  substantial  cost  of  testing. 
Comments  in  support  also  focused  on 
the  safety  benefit  to  be  derived  from 
extended  testing.    . 

The  commenters  opposed  to  coverage 
provided  a  variety  of  reasons  for 
excluding  foreign-based  drivers.  The 
Canadian  Owner-Operator  Drivers 
Association  (COODA)  stated  it  was 
discriminatory  to  require  testing  of 
Canadian  drivers  because  Canada  has  no 
laws  authorizing  such  testing.  The 
International  Brotherhood  of  Teamsters 
argued  that  requiring  testing  of 
Canadian  drivers  was  a  violation  of 
Canadian  sovereignty,  and  unnecessary 
due  to  the  absence  of  a  demonstrated 
substance  abuse  problem  in  the 
industry.  The  Canadian  Embassy 
referred  to  principles  of  comity,  as 
embodied  in  the  bilateral  negotiations, 
and  the  difficulty  of  enforcing  a 
unilateral  prescription.  The  embassy 
noted  that  rules  requiring  pre- 
employment,  reasonable  cause,  follow- 
up,  and  post-accident  testing  of 
commercial  vehicle  operators  for 
controlled  substances  and  alcohol  are 
currently  under  development  in  Canada. 

FTiWA  Response.  The  FHWA 
disagrees  with  the  notion  that  requiring 
foreign-based  drivers  to  be  drug  and 
alcohol  tested  as  a  condition  of 
operating  in  the  United  States  is  a 
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violation  of  the  soweraignty  of  Cwada, 
or  any  other  Mtion.  Foreign  driven  only 
need  be  tested  insofar  as  they  opvata  in 
the  United  States.  In  no  way  is  it  being 
suggested  that  transportation  occurring 
solely  outside  the  borders  of  the  United 
States,  or  that  part  of  a  cross  bolder 
movement  tddng  place  on  foreign  soil, 
be  subject  to  drug  testing  rules. 
Moreover.  oompUanoe  with  the  testing 
rules  may  be  entirely  accomplished 
within  the  borders  of  the  United  Stales, 
foreclosing  any  concerns  of  conflict 
with  laws  of  other  nations  which  mt^t 
prohibit,  for  instance,  certain  activities 
such  as  random  testing. 

Drug  and  aioofaol  testing  is  merely  one 
of  the  many  Federal  requirements  with 
which  foreign,  and  domestic,  drivers 
and  motor  carriers  are  obliged  to  comply 
while  operating  in  the  United  States. 
That  another  sovereignty  does  not  place 
such  requirements  on  motor  carriers  and 
drivers  is  immaterial.  There  are.  after 
all,  motor  carrier  safety  standards  in 
Canada  and  Mexico  which  do  not  exist 
in  this  country  or  are  incon^stent  with 
United  States  standards,  but 
nevertheless  apply  to  United  States 
carriers  operating  in  those  countries.  In 
other  wokIs,  United  States  national 
standards  might  be  different  from  those 
in  other  countries,  but  they  are  applied 
evenly  across  the  board  to  all  carriere 
and  drivers  operating  in  the  United 
States.  Because  of  this  equality  of 
national  treatment,  there  is  no 
discrimination  against  foreign  carriers 
or  drivers.  Moreover,  as  a  number  of 
commenters  stated,  it  may  well  be 
discriminatory  against  domestic  carriers 
not  to  require  testing  of  foreign 
operators. 

Though  there  are  no  international 
legal  obstacles  to  application  of  the 
rules  to  foreign-based  drivers,  the 
FHWA  recognizes  the  efficacy  of 
applying  the  principles  of  "comity" 
(recognition  of  another  nation's  laws 
and  judicial  decisions)  expressed  by  the 
Canadian  Embassy.  As  the  embassy 
stated,  the  Department  and  its  Canadian 
counterpart  have  been  discussing  this 
issue  and  the  need  for  conunon 
standards  since  publication  of  the 
original  drug  testing  rule.  The 
discussions  can  further  be  viewed  in  the 
context  of  wider  ranging  trilateral, 
structured  negotiations  between  Canada. 
Mexico,  and  the  United  States  aimed  at 
achieving  greater  harmonization  of  the 
national  motor  carrier  safety  standards 
of  the  three  nations.  These  negotiations 
resulted,  for  example,  in  a  Memoranda 
of  Understanding  in  which  the  United 
States  agreed  to  recognize  certain 
commercial  driver's  licenses  issued  in 
Mexico  and  Canada.  Though 
negotiations  have  produced  no  similar 
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"international  obligations"  reganlii^ 
drug  «m1  alcohol  testing,  it  would  be 
prudeot.to  etmctui*  fiMvign-based 
appJacability  in  such  a  way  as  to  be 
consistent  with  the  negotiations,  allow 
rule  development  in  other  countries  to 
proceed,  and  explore  opportooities  for 
reciprocal  agreements. 

B.  Complkmce 

In  addition  to  raising  the  threshold  _ 
applicability  issue,  the  ANPRM  posed  a 
number  of  questions  on  the  mechanics 
of  compliance.  In  general,  the  comments 
identified  no  serious  difficulties  in 
applying  the  rules  to  foreign-based 
carriers.  Several  implementation 
strategies  were  offered. 

Most  commenters  believed  the  rule 
could  and  should  be  administerod  in 
Canada,  rather  than  requiring 
compliance  activities  to  be  performed 
solely  in  the  United  States.  For  example, 
the  COODA  recommended  using 
Canadian  doctors  as  Medical  Review 
Officers  and  arranging  for  certification 
of  Canadian  laboratoiies.  Imperial  Oil 
Limited  noted  that  two  Canadian 
laboratories  are  certified  by  the  U.S. 
Department  of  Health  and  Human 
Services  and  that  a  similar  Canadian 
system  of  certification  could  be 
developed.  While  not  disagreeing  with 
allowing  such  activities  to  be  performed 
in  foreign  nations,  National  MRO,  Inc. 
stated  that  it  was  possible  that  all  testing 
services,  including  collection, 
laboratory  analysis,  medical  review,  and 
substance  abuse  counseling  could  be 
done  in  the  United  States,  and  estimated 
an  increase  in  cost  of  up  to  10  percent 
for  additional  communications  services. 
The  American  Trucking' Associations, 
Inc.  suggested  that  foreign-based  drivers 
be  required  to  join  and  participate  in  a 
United  States-based  consortium  within 
30  days  of  entry  into  the  United  States, 
and  that  drivers  be  subject  to  review  of 
participation  at  the  border  jupon 
subsequent  entry.  Pinnacle  Transport 
Services,  Inc.  suggested  use  of  a 
comphance  certification  card  which 
could  be  presented  at  the  border  upon 
entry.  National  Solid  Waste 
Management  Association  stated  that 
testing  could  be  performed  at  ports  of 
entry. 

FffWA  response.  The  FHWA  agrees 
that  the  rule  as  written  can  be  complied 
with  by  foreign-based  carriers  either 
totally  in  the  United  States  or  tckally  in 
foreign  nations,  or  by  some  combination 
of  both.  The  FHWA  also  believes  that 
the  various  suggestions  regarding 
compliance  in  Canada,  certification  of 
Canadian  laboratories,  and  mutual 
recognition  of  reciprocal  standards  may 
offer  benefits  in  efficiency,  cost,  and 
comity  and  should  be  explored  further. 


m.  Prapasal 

The  applicability  section  of  the  final 
controlled  substances  and  alcohol 

testing  rule  is  being  amended  to  include 
coverage  of  ibreign-based  drivers  of 
foreign-based  canif  rs.  To  aocompUsh 
this.  §  3a2.103(cX4).  which  excludes 

foratgo-based  cHTieis.  would  be  deleted. 
Based  on  the  comments  about  the 
efficacy  and  progress  of  die  negotiations 
aimed  at  adiieving  compatibility  and 
reciprocity  of  testing  standards,  the 
implementation  dale  wilt  be  delayed  to 
provide  maximum  opportunity  for  the 
process  to  be  completed  successfully. 
However,  if  the  process  is  not , 
completed  successfully,  the 
requirements  of  49  CFR  parts  40  and 
382  are  proposed  to  go  into  effect  on 
January  1, 1996.  Accordingly,  a  section 
would  be  added,  §  382.119.  which 
would  provide  that  foreign-based 
carriers  will  be  required  to  implement 
the  rule  by  January  1, 1996. 

The  FHWA  requests  comments  on 
this  proposal  to  require  foreign-based 
employees  of  foreign-domiciled 
empfoyers  to  be  tested  for  the  use  of 
controiied  substances  and  ak»liol. 

Rulemaking  Analjrses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  and  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  FHWA  has  prepared  a 
regulatory  evaluation  for  this  proposal 
and  the  evaluation  indicates  that  the 
rule  will  have  a  small  positive  impact  of 
$8.5  million  discounted  over  ten  years. 
A  copy  of  the  regulatory  evaluation  is 
included  in  the  docket  for  this  NPRM. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612)^6  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  regulatory  evaluation,  the 
FHWA  believes  that  the  impact  on  small 
entities  will  be  minimal.  Furthermore,  it 
should  be  noted  the  Omnibus  Act 
mandates  alcohol  and  controlled 
substances  testing  irrespective  of  the 
size  of  the  entities. 

For  these  reasons,  the  FHWA  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  has  no 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  action  would  require  foreign- 
domiciled  employers  to  test  their 
drivers  for  the  use  of  controlled 
.  substances  and  alcdiol.  The  action  does 
not  place  any  requirements  on  the  States 
to  comply  with  this  rule. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
re^irding  intergovemmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  part  382  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
^  under  the  Paperwork  Reduction  Act  of 
1980. 44  U.S.C  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 


Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  nimiber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  number 
contained  in  the  heading  of  this 
docimient  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  382 

Alcohol  testing,  Controlled  substances 
testing.  Highway  safety.  Highways  and 
roads.  Motor  carriers.  Motor  vehicle 
safety. 

Issued  on:  January  25. 1994. 
Federico  Pena. 
Secretary  of  Transportation. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

.  Inconsiderationofthe  foregoing,  the 
FHWA  proposes  to  amend  49  CFR, 
subtitle  B,  chapter  m,  part  382  as  set 
forth  below: 


PART  382— CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

1.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  app.  2505;  49  U.S.C 
app.  2701  et  seq.;  49  U.S.C  3102;  49  O^R 
1.48. 

2.  In  §  382.103,  paragraph  (c)(4)  is 
removed  and  paragraph  (c)(3)  is  revised 
to  read  as  follows: 

S  382.103   Appncability. 

•        •        •        •        • 

(c)«** 

(3)  Who  have  been  granted  a  State 
option  waiver  from  the  requirements  of 
part  383  of  this  subchapter. 

3.  Part  382,  subpart  A  is  amended  by 
adding  a  new  §  382.1 19  to  read  as 
follows: 

§382.119    Starting  date  for  controlled 
substances  and  alcohol  testing  programs  of 
foreign-^miciled  employers. 

All  foreign-domiciled  employers 
conducting  transportation  operations, 
by  motor  vehicle,  in  the  United  States 
shall  have  implemented  controlled 
substances  and  alcohol  testing  programs 
that  conform  to  this  part  and  part  40  of 
this  title  by  January  1, 1996.  Voluntary 
compliance  may  be  effected  at  an  earlier 
date. 

(FR  Doc.  94-2038  Filed  2-3-94;  1:00  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

4«CFRPart654 

[DodwtNoas-q 

RIN2132-AAM 

Prevention  of  Aicohoi  IMisuse  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
document  accordingly  sets  forth  the 
agency's  alcohol  misuse  prevention 
program,  which  is  intended  to  increase 
the  safety  of  mass  transit  operations. 
EFFECTIVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade,  OfBce  of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW.,  room  6432.  Washington  DC  20590. 
Telephone:  202-36&-2896.  For  legal 
questions,  Nancy  Zaczek  or  Daniel  DuR', 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration,  E)OT,  400 
Seventh  St.,  SW.,  room  9316, 
Washington  DC  20590.  Telephone:  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPt.EMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule's 
introductory  material  is  provided. 

I.  How  to  read  this  rule. 

II.  Discussion 

A.  Background 

B.  The  Omnilnis  Transportation  Employee 
Testing  Act  of  1991 

C  The  Anti-Drug  Rule 

D.  Study  of  alcohol  use  in  the  transit 
industry 

E.  Summary  of  the  Final  Rule 

F.  Overview  of  the  Comments 
ni.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C  Safety-sensitive  function 

D.  Covered  employee/contractor 

R  Pre-employment/pre-duty  testing 

F.  Reasonable  suspicion  testing 

G.  Random  testing/random  testing  rate 
H.  Post-accident  testing 

L  Return  to  duty/follow-up  testing 

J.  Treatment 

K.  Training 

L  Management  Information  System  (MIS) 

reportirtg  requirement 
M.  Implementation  date 
N.  Combined  drug  and  alcohol  rules 


P.  Indian  Tribal  Governments 
Q.  Waivers 
in.  Section-by-Section  Analysis 

IV.  Americans  with  Disabilities  Act  of  1990 

V.  Economic  Analysis 

VI.  Regulatory  Process  Matters 

I.  How  To  Read  This  Rule 

This  rule  has  three  components:  Part 
654,  "Prevention  of  Alcohol  Misuse  in 
Transit  Operations";  the  common 
preamble  by  the  Office  of  the  Secretary 
(OST),  "Limitation  on  Alcohol  Use  By 
Transportation  Workers"  published 
elsewhere  in  today's  Federal  Register, 
and  Part  40,  "Procedures  for 
Transportation  Workplace  Drug  and 
Alcohol  Testing  programs."  This 
document  is  part  654,  the  Federal 
Transit  Administration's  (FTA)  alcohol 
testing  regulations  for  recipients  of 
certain  kinds  of  Federal  funding.  This 
preamble  to  part  654  briefly  explains 
those  issues  unique  to  the  transit 
industry  and  is  followed  by  the  text  of 
the  substantive  regulation.  The  common 
preamble,  on  the  other  hand,  discusses 
the  issues  and  comments  common  to  all 
five  DOT  agencies  issuing  final  alcohol 
rules  today.  Finally,  the  testing 
procedures  for  administering  alcohol 
and  drug  tests  are  set  forth  in  part  40 
and  the  issues  concerning  it  are 
discussed  in  its  preamble. 

n.  Discussion 

A.  Background 

On  December  15, 1992,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  at  57  FR 
59646,  entitled  "Prevention  of  Alcohol 
Misuse  in  Transit  Operations."  The 
NPRM  invited  comment  horn  the  public 
on  the  proposed  rule,  which  would 
require  certain  recipients  of  Federal 
transit  funding  to  have  a  comprehensive 
alcohol  misuse  prevention  program. 
FTA  provided  a  120-day  comment 
period  and  received  over  125  comments 
on  the  regulation  proposed  in  the 
NPRM. 

In  addition  to  receiving  written 
comments  on  the  NPRM,  in  1993  FTA 
held  three  public  hearings  on  the  rule: 
on  February  25-26,  in  Washington  DC; 
on  March  1-2,  in  Chicago,  Illinois;  and 
on  March  4-5,  in  San  Francisco, 
California.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
each  hearing  and  any  statements  or 
other  material  submitted  to  the  hearing 
officer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
were  considered  in  developing  this  final 
rule. 


B.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (the  Act) 
(Title  V,  Pub.  L.  102-143,  October  28, 
1991)  mandates  some  operating 
administrations  within  the  Department 
of  Transportation,  including  the  FTA,  to 
issue  regulations  on  the  misuse  of 
alcohol  by  safety-sensitive  employees. 
While  there  is  a  complete  discussion  of 
the  various  provisions  of  the  Act  in  the 
Department-wide  preamble  fotmd 
elsewhere  in  today's  issue  of  the 
Federal  Register,  the  following 
discussion  highlights  provisions  of  the 
Act  concerning  the  FTA. 

The  Federal  Transit  Administration 
must  issue  regulations  requiring 
recipients  of  fiipds  tmder  section  3, 9, 
or  18  of  the  Federal  Transit  Act,  as 
amended  (FT  Act),  or  section  103(e)(4) 
of  title  23  of  the  United  States  Code  to 
test  safety-sensitive  employees  for  the 
use  of  alcohol  in  violation  of  law  or 
Federal  regulation.  Because  certain 
recipients  of  FTA  funds  are  regulated  by 
the  Federal  Railroad  Administration 
(FRA)  or  the  Federal  Highway 
Administration  (FHWA),  the  Act 
permits  such  recipients  to  be  subject  to 
the  alcohol  misuse  regulations  of  those 
agencies. 

Compliance  with  FTA's  rule  is  a 
condition  of  the  receipt  of  Federal 
transit  funding.  The  Act  authorizes  FTA 
to  withhold  that  funding  if  a  recipient 
is  not  in  compliance  writh  FTA's  rule  or, 
as  appropriate,  the  alcohol  misuse  rules 
of  FRA  or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  the 
FT  Act,  or  section  103(e)(4)  of  title  23 
of  the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
four  kinds  of  alcohol  testing:  pre- 
employment,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  p>eriodic  aicohoi  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 

The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 

The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  use  of  alcohol  in 
violation  of  Federal  law  or  regulation 
(alcohol  misuse)  and  in  so  doing  to 
safeguard  the  privacy  of  safety-sensitive 
employees  to  the  maximum  extent 
practicable.  It  also  directs  that  all  tests 
which  indicate  the  misuse  of  alcohol  be 
confirmed  by  a  scientifically  recognized 
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method  of  testing  capable  of  providing 
quantitative  data  regarding  alcohol. 

If  a  safety-sensitive  employee  is  found 
to  have  used  alcohol  in  violation  of 
Federal  law  or  regulation,  the  Act 
directs  FTA  to  provide  that  person  with 
an  opportunity  for  evaluation  and 
treatment.  Also,  the  Act  permits  FTA,  as 
appropriate,  to  permit  the 
disqualification  or  dismissal  of  any 
safety-sensitive  employee  who  has  used 
alcohol  in  violation  of  Federal  law  or 

Tlation. 
providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preempt 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rule,  except  for 
certain  provisions  of  State  criminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  property  damage. 


C.  The  Anti-drug  Rule 

The  Federal  Transit  Administration 
also  is  publishing  its  final  anti-drug 
program  rule  elsewhere  in  today's  issue 
of  the  Federal  Register;  the  two  rules 
will  be  implemented  on  the  same  dates. 

D.  Study  of  Alcohol  Use  in  the  Transit 
Industry.  In  1991,  FTA's  Office  of  Safety 
and  Security  conducted  a  study  to 
determine  the  extent  of  drug  and 
alcohol  use  in  the  transit  industry.  The 
study's  findings  analyze  the  results  of 
two  surveys  designed  to  gather 
information  on  substance  abuse  policies 
and  programs  as  well  as  drug  and 
alcohol  use  patterns  in  the  transit 
industry.  Of  the  two  siuT'eys,  one  was 
completed  by  transit  system  managers 
and  the  other  by  safety-sensitive  transit 
employees.  (See  "Substance  Abuse  in 
the  Transit  Industry",  Rept.  No.  EX>-90- 
7021;  November,  1991.) 

The  agency  survey  sought  information 
on  substance  abuse  program  policies 
and  procedures,  test  results  indicating 
drug  or  alcohol  use  during  calendar  year 
1990,  disciphnary  procedures, 
employee  training,  and  substance 
related  accident  data.  The  survey  was 
mailed  to  four  hundred  transit  systems. 
Three  hundred  and  six  systems 
comprise  the  agency  data  base. 

The  employee  survey  was  given  to 
1.975  safety-sensitive  employees  at  nine 
randomly  selected  transit  systems 
separated  into  three  groups  based  on 
annual  ridership.  The  employee 
questionnaire  focused  solely  on 
personal  use  of  drugs  and  alcohol;  to  a 
large  extent  the  questions  were 
standardized  to  facilitate  comparison 
with  a  NaUonal  InsUtutb  on  Drug  Abuse 
(NIDA)  Household  Survey. 

The  study  was  designed  to  guarantee 
respondent  confidenUality  for  both  the 


agency  and  employee  surveys.  Since 
boUi  surveys  were  voluntary,  no  data 
were  collected  from  any  system  or 
employee  who  did  not  consent  to 
participate. 

The  following  are  some  key  findings 
ftom  the  surveys  about  alcohol  use: 

•  Of  the  306  systems  in  the  data  base, 
78  percent  conduct  some  type  of  drug 
testing  and  58  percent  conduct  alcohol 
testing.  When  asked  which  substance 
was  most  prevalently  abused  by  the 
woricforce.  75  percent  of  the  agencies 
identified  alcohol. 

•  The  personal  use  data  provided  in 
the  1988  and  1990  NIDA  household 
surveys  provide  a  benchmark  for 
comparisons  of  the  transit  industry 
results  vrith  those  of  the  general 
population.  Those  results  indicate  that 
self-reported  alcohol  use  by  transit 
employees  was  only  slightly  lower  than 
reported  use  by  the  general  population. 

•  About  six  percent  of  the  safety- 
sensitive  employees  reported  using 
alcohol  within  five  hours  before 
reporting  to  duty  or  during  duty  hours. 

•  Most  of  these  duty-related  drinkers 
were  also  high-volume  drinkers  of  six  to 
ten  or  more  drinks  each  occasion. 

•  The  positive  alcohol  rate  for  vehicle 
and  equipment  maintenance  personnel 
is  3.7  percent,  twice  that  for  vehicle 
operators.  Dispatchers  also  have  a 
positive  alcohol  rate  twice  that  of 
vehicle  operators. 

Based  on  the  study's  findings,  the 
statutorily  mandated  testing  for 
substance  abuse  is  timely  and  well- 
founded.  This  rulemaking  should  aid  in 
the  control  of  alcohol  misuse  in  the 
transit  industry. 

E.  Summary  of  the  final  Rule 

This  rule  applies  to  recipients  of 
funds  under  section  3,  9,  or  18  of  the  FT 
Act,  or  section  103(e)(4)  of  Utle  23  of  the 
United  States  Code.  It  requires  each 
employer  to  establish  and  conduct  an 
alcohol  misuse  prevention  program  in 
which  safety-sensitive  employees  are 
tested  for  the  misuse  of  alcohol  and 
supervisors  are  trained  to  recognize  the 
Sims  and  symptoms  of  alcohol  misuse. 

The  rule  requires  the  use  of  testing 
procedures  found  in  Part  40  of  title  49 
of  the  Code  of  Federal  Regulations. 
The  rule  establishes  a  prohibited 
alcohol  concentration  level  of  0.04  but 
also  establishes  another  alcohol 
concentration  range,  0.02  or  greater  but 
less  than  0.04,  with  special 
ramifications  attached  to  it. 

The  regulation  specifies  that 
employers  may  not  allow  safety- 
sensitive  employees  to  consume  alcohol 
tmder  certain  drcimistances:  (1)  Four 
hours  before  performing  a  safety- 
sensitive  function;  (2)  while  performing 


a  safety-sensitive  function;  (3)  after  a 
fatal  accident  unless  the  employee  has 
been  tested,  or  eight  hours  have  elapsed 
whichever  occurs  first;  or  (4)  after  a 
nonfatal  accident  uiu^  the  employee's 
involvement  can  be  completely 
discounted  as  a  cwitributing  factor  to 
the  accident,  the  employee  has  been 
tested,  or  eight  hours  has  elapsed.  The 
rule  requires  testing  in  the  following 
situations: 

1.  Pre-employment  (including  transfer 
to  a  safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion; 

3.  Random; 

4.  Post-acddent;  and 

5.  Return  to  duty/follow-up. 

The  rule  requires  breath  testing  for  all 
tests  with  an  evidential  breath  testing 
device  (EBT).  which  is  a  device  listed 
on  die  National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Conforminc 
Product  List  (CPL). 

The  rule  requires  both  a  screening  and 
a  confirmation  test.  An  employer  may 
take  action  based  only  on  the  results  of 
the  confirmation  test. 

As  noted  above,  the  rule  establishes  a 
prohibited  alcohol  concentration  level 
of  0.04.  If  a  sample  from  an  employee 
on  a  confirmation  alcohol  test  measures 
0.04  or  greater,  the  covered  employee 
must  be  removed  fit>m  his  or  her  safety- 
sensitive  position,  be  told  about 
educational  and  treatment  programs 
available,  and  be  evaluated  by  a 
substance  abuse  professional  to 
determine  whether  the  employee  has  an 
alcohol  problem.  The  rule  does  not 
address  the  issue  of  who  should  pay  for 
the  employee's  treatment,  which  is  a 
local  issue. 

If,  however,  the  sample  tests  at  0.02 
or  greater  but  less  than  0.04,  the  covered 
employee  must  be  removed  from  his 
safety-sensitive  position.  The  employer 
may,  after  some  period  of  time,  retest 
the  employee  to  ensure  that  his  alcohol 
concentration  level  is  less  than  0.02  and 
then  permit  him  to  resume  his  safety- 
sensitive  position.  If  the  employer  does 
not  retest  the  employee,  the  employer 
must  remove  him  from  his  safety- 
sensitive  position  for  at  least  eight 
hours.  If  an  employer  elects  to  remove 
the  emptbyee  for  eight  houn,  the 
employer  is  not  required  sul»equently 
to  administer  an  alcohol  test  before  the 
employee  resumes  performing  a  safety- 
sensitive  function  unless  the  employee 
exhibits  signs  of  alcohol  misuse  when 
he  returns  to  work. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
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mass  txaoait  servioes  4iinct}y,  lelyiDg 
instaad  upoo«ther  puUic  or  private 
entitieB  to  juovide  cucfa  «eFvice6  ia 
whole  or  ia  fait  la  tboM  cases,  the 
dixact  ivcipiexit  of  FTA  iaads  is  legadiy 
responsible  to  the  FTA  far  ocsuriAg  that 
any  entity  opacatiqg  oa  its  behalf  is  ia 
compliaace  with  the  alcohol  testing 
rula 

Compliance  with  the  rule  is4 
condition  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  with  the  rule — 
either  ia  its  own  (^mtions  or  in  these 
of  an  entity  operating  on  its  behalf— wiU 
result  in  the  suspension  of  Federal 
transit  funding  to  the  recipieztf. 

Because,  as  noted  above,  a  lecipient 
may  not  always  directly  carry  out  mass 
transit  servioes,  the  rule  uses  "operator" 
or  "empleyer"  to  describe  those  who 
actually  may  be  providing  transit 
service  and  tiierefare  roust  comply  with 
the  alcohd  testing  program,  but  under 
the  rule  it  is  always  the  direct  recipient 
of  FTA  funds  that  legally  is  respennble 
to  FTA  for  oompl3nng  wifh  the  rule. 

F.  Overview  of  the  Comments 

The  FTA  leceived  126  comments  in 
re^Mmse  to  the  NPRM.  FTA  oonsidered 
all  comments  filed  rn  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  public  hearings  on  the 
rule.  The  breekdowa  mneng  cemmenter 
categories  is  as  fbllowrs: 
Transit  operators  IpubNc  and  pri- 

Cities  and  counties B 

Stale  OOTs 29 

Labor  unions  ■C 

Trade  associations 7 

Individual  oitzens  ^ 2 

Nonprofit  organizations/special  tran- 
sit providers  _ „ 16 

State  governments 4 

Public  UtMfty „ 1 

Member  (^  Congress  1 

Private  business _ i 

Others _ _.  € 

Many  commenters  addressed  issues 
common  to  all  of  the  DOT  final  alcohol 
rules  published  today,  including  what 
alcohol  concentration  level  should  be 
prohibited;  how  alcohol  should  be 
defined;  or  what  conduct  should 
constitute  a  refusal  to  submit  to  a  test 
All  such  general  issues  are  addressed  in 
the  common  preamble  published 
elsewhere  in  today's  Federal  Hegister. 
Other  commenters  addressed  issues 
unique  to  the  transit  industry,  such  as 
whether  volunteer  drivers  should  be 
subject  to  the  rule,  the  applicability  of 
the  regulatioQ  to  provldeK  of 
transportation  paid  with  pulilicly 
subsidized  vouchers  or  scrip  (user-side 
subsidies),  or  whether  the  rule  applies 
to  Indian  tribal  governments  or  to 


section  tB&iiH^  lacipients.  AH  of  the 
major  FTA  issues  addressed^  (he 
commenters  are  discussed  in  Section  in 
below. 

m.  Discussioa  of  the  Comments 

A.  Mahi-imodal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  variety  of  different  mass  transit 
services — such  as  bus,  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  may  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies, 
such ^s  the  Federal  Railroad 
Administration  tFRA),  the  Federal 
Highway  Administration  (FHWA),  or 
the  United  States  Coast  Guard  (Coast 
Guard).  In  addition,  the  Act  authorized 
FHWA,  fortiie  first  time,  to  legulate 
intrastate  Commercial  Driver's  License 
(CDL)  holders,  which  include  many 
transit  employees.  To  limit  the  alcohol 
rules  wiA  which  such  recipients  would 
have  to  comply,  theTJPRM  discussed  a 
proposal  under  which  (1)  FRA's  alcohol 
misuse  regulation  would  apply  to  FTA 
recipients  that  operate  railroads, 
including  the  recipient's  safety-sensitive 
employees;  IZ)  FTA  *s  aloihol  misuse 
program,  not  FHWA 's,  would  apply  to 
recipients  who  employ  or  use  the 
services  of  safety-sensitive  employees 
who  hold  a  CDL,  but  the  individual  CDL 
holder  othemdse  would  remain  subject 
to  FHWA's  implementation  of  the 
Commercial  Kfotor  Vehicle  Safety  Act  of 
1986;  and  i3)  bath  FTA's  and  Coast 
Guard's  alcohol  misuse  programs  would 
apply  to  recipients  operating  vessels, 
and  the  Coast  Guard  would  continue  to 
regulate  the  individual  safety-sensitive 
employee  (vessel  crew  member)  by 
pursuing  licensing  actions  or  oiber 
punitive  measures. 

FTA  received  several  comments 
concerning  the  multi-modal 
jurisdictional  issue  suggesting  a  la&er 
significant  change  to  the  FTA's 
approach  to  this  rulemaking.  Several 
commenters  suggested  that  DOT  should 
issue  one  regulation  covering  all -entities 
regulated  by  any  DOT  agency.  In 
contrast  other  commeateis  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  reguiation  or  issue  two  separate 
regulations  using  identical  language. 

FTA  Response.  FTA  is  sympathetic  to 
the  concerns  of  recipients  regulated  by 
more  than  one  DOT  agency  alcohol 
testing  rule,  some  of  whom  proposed  a 
single  regulation.  As  a  practical  matter, 
lowever,  an  agency-wide  DOT  alcohol 
-ule  would  be  difficult  to  imptemeat 
}ecause  of  the  differaat  charactCTistics 
)fthe  various <coramunities  each  agency 
regulates.  Nevertheless.  FTA  addresses 
ihe  multi-jurisdicitiooal  issue  by 
:Iarifyiaglhe  jurisdiction  of  FTA.  FRA. 


FHWA,  and  Coast t3aa]<d  tjver  transit 
entities.  In  this  r^gaid.^ve  )iave  adopted 
fhe  proposal  in  the  NPRM  discussed 
above. 

B.  Accident 

The  vast  majority  of  comments 
concerning  this  definition  focused  on 
incidents  involving  onfly  property 
damage;  specifical^,  hovi  the 
seriousness  of  these  incidents  should  be 
measured,  thus  justifying  -^ 
administration  of  an  alcohol  test.  In  the 
Itff^RM  we  had  proposed  a  dollar 
measumnrat,  wl^reby  an  accident  was 
any  incsdent  resuhing  in  at  least  $1,000 
in  total  property  damwe. 

Most  commenters  aodressed  the 
dollar  amount  pnxposed  in  the  NPRM 
and  stated  that  ^$14100  was  too  low  a 
threshold.  Some  of  these  commenters 
proposed  their  own  method  of 
calculating  a  dollar  threshold  such  as  a 
measurement  based  on  a  vehicle's  gross 
vehicle  weight — the  greater  the  weight 
the  hi^er  the  property  damage 
thiesfaold. 

Other  commenters  cft>jected  to  the  use 
of  a  doltartfareshold  to  measiuv  the 
seriousness  of  incidents  involving  only 
damage  to  property.  These  coounenters 
urged  us  to  adopt  an  objective  measure 
of  property  damage  such  as  FHWA's 
definition  of  accident  FHWA  defines  an 
accident  involving  only  property 
damage  as  an  incident  that  so  disables 
the  vehicle  that  it  must  be  towed  away 
firmi  the  scene. 

Another  commenter  objected  to  the 
use  of  dollar  amounts  and  requested 
that  we  adopt  a  reasonable  cause 
standard. 

Other  commenters  addressed  the 
overall  definition  of  accident.  In  the 
NPRM  we  had  limited  the  definition  to 
an  incident  involving  a  revenue  service 
vehicle,  and  several  cximraenters 
objected  to  this  iimitatien,  proposing 
instead  thai  we  include  any  incident 
involvings  nonrevenue  service  vehicle 
as  well. 

FTA  Response.  FTA  has  changed  the 
definition  of  "accident"  in  such  a  way 
that  it  is  broadened  in  same  xespects, 
and  narrowed  in  others,  in  particular, 
FTA  has  broadened  the  definition  in  the 
final  rule  to  include  occiurences 
involvii^  nonrevenue  service  vehicles 
operated  by  a  holder  of  a  CDL.  We 
recognize  that  this  decision  fells  short  of 
the  recommendation  proposed  by  some 
commenters  favoring  die  inclusion  of  all 
occurrences  involving  nonrevenue 
service  vehictes,  but  it  is  based  on 
another  consideration,  avoiding 
overlapping  jurisdfctiohs  of  FTA  and 
FHWA.  OrdinarUy,  FHWA  would 
regulate  CDL  holders  as  %ven  as  their 
employers.  T^is  new  coverage  in  our 
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final  rule  is  consistent  with  the 
agreement  between  FTA  and  FHWA  that 
FTA's  alcohol  misuse  program  applies 
to  the  transit  employers  of  CDL  holders. 

FTA  has  further  modified  the 
proposed  definition  of  "accident"  to 
distinguish  the  situations  of  diffierent 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  passenger-carrying  motor 
vehicles.  FTA  believes  that  it  is  sensible 
to  use  a  definition  of  "accident"  that  is 
consistent  with  FHWA's  for  such 
vehicles.  Therefore,  we  are  adopting  a 
provision  paralleling  FHWA's  definition 
of  "accident"  (in  49  CFR  390.5).  The 
definition  states  that  an  "accident" 
occurs  when  a  vehicle  (whether  a  mass 
transit  vehicle  or  another  vehicle,  such 
as  a  private  automobile)  suffers 
disabling  damage  and  is  towed  away 
from  the  scene  of  the  "accident."  This 
provision  eliminates  the  subjectivity 
inherent  in  basing  a  definition  on 
estimates  of  property  damage. 

For  other  vehicles — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — we  also  believe  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  the  final  rule  provides 
that  if  the  mass  transit  vehicle  is 
removed  bom  revenue  service  as  the 
result  of  the  occurrence,  an  "accident" 
is  deemed  to  take  place.  FTA  believes 
that  the  operating  practices  of 
employers  typically  result  in  at  least  the 
temporary  removal  fi-om  revenue  service 
of  vehicles  that  have  been  involved  in 
all  but  the  most  minor  of  mishaps. 

Of  course,  any  occurrence  in  which 
someone  is  killed,  or  injured  sufficiently 
to  require  medical  treatment  away  from 
the  accident  scene,  is  an  "accident"  for 
purposes  of  this  rule,  regardless  of  the 
type  of  transit  vehicle  involved. 

We  have  further  narrowed  the 
definition  of  accident  by  deleting  the 
reference  to  reportable  accidents.  In  the 
NPRM  we  proposed  that  any  occurrence 
required  to  be  reported  to  FRA,  FHWA. 
or  the  Coast  Guard  would  constitute  an 
accident,  but  the  final  rule  uses  only  the 
criteria  discussed  above. 

C.  Safety-sensitive  Function 

Most  commenters  addressed  the 
definition  of  "safety-sensitive"  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  inclusion  or  exclusion  of  a 
particular  category.  Some  commenters, 
however,  merely  sought  clarification  of 
the  cateeories  in  the  NPRM. 

Including  those  employees  who 
"maintain  a  revenue  service  vehicle"  in 
the  definition  particularly  concerned 
several  commenters.  While  most 


commenters  understood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repair  buses,  rail  cars, 
and  other  mass  transit  facilities.  "The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  under  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
"controlling  the  movement  of  revenue 
service  vehicles,"  the  category  which 
includes  dispatchers.  These  commenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facilities,  several 
commenters  suggested  that  we 
specifically  exclude  them  fi^m  the 
definition.  Without  this  specific 
exclusion  they  believe  there  may  be 
some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  other  employee  categories  to  the 
definition,  including  police  and  other 
security  personnel,  and  mechanics  who 
repair  nonrevenue  service  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition:  whether  it 
included  volunteers  and  CDLs  holders, 
and  on  the  meaning  pi  "directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function." 

FTA  Response.  We  have  made  several 
changes  to  the  definition  of  "safety- 
sensitive  employee."  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  own  job 
classification  categories,  we  wanted  to 
avoid  specifying  jjarticular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
maintaining,  and  controlling  the 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveling 
public,  and  added  a  fourth  category, 
first-line  supervisors  of  anyone 
op>erating,  maintaining,  or  controlUng 
the  movement  of  the  vehicle.  The  final 
rule  adopts  these  categories,  with  some 
changes.  . 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  "safety-sensitive 


functions":  Tlie  carrying  of  a  firearm  for 
security  purposes,  and  the  operation  of 
a  nonrevenue  service  vehicle  By  a  CDL 
holder.  We  include  firearm-bearing 
police  and  security  personnel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  public  should  they  be 
under  the  influence  of  alcohol. 

As  discvissed  above,  FHWA  regulates 
CDL  holders,  both  interstate  and 
intrastate,  and  their  employers.  FTA's 
relationship  is  with  its  recipients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA's  alcohol 
misuse  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  have  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 

[)roposed  in  the  NPRM  to  include  first- 
ine  supervisors  of  safety-sensitive 
employees,  the  final  rule  limits  that 
category  by  covering  only  supervisors 
whose  responsibilities  include  the 
performance  of  a  safety-sensitive 
function.  For  instance,  if  a  supervisor's 
job  description  requires  her  to  drive  a 
vehicle,  she  would  be  covered,  but  if  it 
did  not  she  would  not. 

Further,  in  response  to  comments,  we 
have  excluded  fix)m  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufacturing  personnel, 
we  believe  it  is  unnecessary  to  do  so 
because  the  list  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — not  in  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the 
issue  of  safety-sensitive  employees. 
Volunteers  are  covered  by  the  rule  if 
they  perform  any  safety-sensitive 
function.  Coverage  under  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but   • 
on  whether  that  individual  is  in  a 
position  to  affect  the  safety  of  the 
transit-riding  public  The  final  rule 
definiti^  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 


D,  dwBwrf  &7iphiytip^Gt'iiifmi.'f<.'ii' 

in  4i6  ?VRM  mS  twuullitni  tn  covered 
eiuploywe  hicluded  ftreeyiwrd 
categories  insontj  seiiyltive 
emplpyees — those  direcQy  employed  by 
an  employer,  those  employed  by  a 
contractor,  and  appficasits  for  a  safety- 
sensitive  position.  Most  comments 
aboat  this  de&iition  pertained  to  the 
coverage  of  cantradors  in  the  NPRM 
which  included  any  person  or 
Oijjauizdtiaa  pravi^fing  services  or 
perfamnng  iwoik  consistent  wi&  a 
specific  uaderBtaMbngtir  arsangenieat, 
which  oouU  be  « -written  contract  or  an 
informal  anangement  reflecting  an 
ongoing  reUtiensfaip  between  ^ 
parties. 

Many  commenters  objected  to  the 
inclusion  of  contractors  within  the 
scope  of  the  rule,  bebeving  that 
employers  should  not  be  accountable  for 
a  contsactor's  oompliance  with  the  rule 
because  employers  have  littie  or  no 
control  over  contractors  or  their 
employees. 

While  other  oonunenters  did  not 
speciGcally  object  to  the  inclusion  (J 
contractor,  they  did  ob)ect  to  the  scope 
of  tin  definition  of  contractor  and 
recommended  that  it  be  defined  to 
include  only  those  who  perform  work  or 
provide  service  under  a  formal  written 
agreement 

Other  commenters  sought  to  exclude 
contractors  in  rural  areas  contending 
that  many  simply  would  refuse  to  do 
business  with  the  recipient  rather  than 
submit  to  an  alcohol  testing  program. 
The  remaining  commenters  requested 
that  we  exclude  only  contract 
medianics  'from  the  definition. 

FTA  Besponse.  In  response  to 
comments,  we  have  made  a  number  of 
changes  to  the  wording  of  this  safety- 
sensitive  function,  elthough  the  basic 
,  concepts  in  the  NPRM  femain 
unchanged. 

The  final  rule  includes  direct 
employees,  contractors  end  their 
employees,  and  applicants  under  the 
definition,  btit  nflects  the  following 
changes.  First,  we  specifically  include 
volunteers  in  the  definition  because,  as 
noted  above,  we  define  "saEety- 
sensitive"  fonctionally  and  look  only  to 
the  function  "ftiat  a  person  performs,  not 
whether  they  leoeive  pay  for  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  w^o 
perform  sa&ty-sensitive  functions,  we 
have  for  the  most  part  continued  to 
include  them  in  light  of  legislative 
history  on  this  issue.  The  following  was 
said  during  the  debate  on  the  bill: 

Drug  ami  akx>ho^testing  requirements 
must  not  be  circumvented  tlirougfa 
contracting  out  of  work. 


Safety-wBsitive-aBBpkywet  of  ncipiflats  af 
the  Federal  transit^cant  money  idaatified  is 
the  bill,  end  those  safety-sensitive  employees 
workiqg  for  contractors  of  such  recipients 
mnst  be  coreisd  exactly  to  the  same  extent 
apd  in  the  same  fashion.  I  know  ^atl  speak 
for  all  conferees  when  I  soy  that  we  will  not 
tolerate  a  situetkm  wksre  emptoyog 
peiiluiuiagswbmiiiiliiiUyittiesgoiesafB^ 
sensitive  Suaciiaa  areooveBad  or  not  covered 
depending  on  whether  theywork  directlj'  ior 
a  public  authority  or  an  outside  contractor. 
137  Coi\g  Rec.  S14766  (daily  ed.  Oct  16, 
1991.HStBtement  of  Sen.  IT  Amato). 

On  the  other  hand,  we  «re 
sympathetic  to  the  persuasive 
arguments  of  rural  operators  -ea  this 
issue,  and  specifically  «Nclude  from 
coverage  under  the  rule  contract 
mechanics  who  perform  work  or 
provide  services  for  section  Ifi  rural 
recipients.  We  believe  that  the  poteati^ 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
including  them  might  bring,  since  so 
many  rural  operators  believe  that  they 
simply  would  be  unable  to  gA  any 
outside  servicing  if  providers  of  that 
service  were  sid>iect  to  this  rule. 

E.  Pre-employment/Pre-dxtty  Testing 

Although  the  NPRM  included  the  pre- 
empfoyment/preHiuty  tests  within  one 
provision,  in  fact  they  apply  to  different 
types  of  workers-«pplicants  in  one 
instance,  and  transferees  from  a 
nonsafety-sensitive  position  to  a  safety- 
sensitive  position  in  the  other. 
Nevertheless,  both  applicants  and 
transferees  nmist  t^e  cm  alcohol  test 
indicating  an  alctdxol  concentration 
level  lees  than  0.04  before  they  can 
perform  a  safoty-sensitive  function  for 
the  first  time.  Henoe,  the  NPRM  would 
allow  an  empfoyarto  hire  someone -who 
has  taken  jn  alcohol  test  with  a  resuh 
of  0.04  or  greater  so  long  as  that 
individual  is  retested  anid  has  a  resuh 
less  than  HM  bctfore  he  or  she  performs 
a  safety-sensitive  fonction.  Under  the 
notioe  provision,  the  NPRM  required 
applicants  and  transferees  to  be  notified 
that  they  must  submit  to  an  alcohol  test. 
Moreover,  a  pre-employment  alcohol 
test  could  be  waived  by  the  «nployer, 
which  distinguishes  thie  alcohol  NPRM 
from  the  anti-drug  NPRM. 

Commentess  focused  on  these  issues. 
Specifically,  commenteis  requested  that 
we  add  a  notification  cequirenrent  to  the 
pre-enployment/pre-duty  testing 
provision  of  the  &ial  rule.  On  the  other 
issue,  connaenters  stated  that  osployers 
should  not  be  able  to  accept  the  results 
of  an  alcohol  test  administered  under 
the  requirements  of  another  DOT 
agency. 

FTA  Bespcmae.  In  the  I^flPRM  we  did 
require  an  employer  to  notify  an 
applicant  that  he  or  she  woi^  be 


required  te  submit  to  an  alc^iol  test.  We 
ha««  Hiade  noiiiaages  to  this 
requaament  •■  the  final  rule. 

We  have,  however,  changed  tkya 
language  in  the  rule  wduc^  ensures  that 
the  employer  is  aware  Act  it  has  the 
discTotioa  to  wiaive  a  pre-employment 
alcohcH  test  an  nam  Kmited  circumstanoa 
when  the  «mpkryee  has  been  tested 
within  the  previous  six  months  under 
the  mlsB  of  another  DOT  agency.  This 
is  not  a  change  frtnn  the  MFRM.  rather 
it  is  a  clarification. 

We  hawe  made  another  change  in 
M^nnse  to  comaranters  who  were 
confoaed  by  the  terra  pre-duty  testing 
and  assumed  that  it  meant  Aat  an 
employee  nuast  be  tested  «veiy  time 
they  were  aAiout  to  perform  a  s^ety- 
sensitive  function.  This  is  not  die  case. 
We  raeaxxtto  gpply  that  pxoviaon  to 
transferees  frcon  a  noDsdfety-sensitive 
position  to  a  safety-sensitive  position. 
To  clarify  our  intent  we  have  deleted 
the  phrase  "pre-diUy"  (in  Ae  context  of 
pre^mployment  alcohol  testing)  from 
the  final  rule. 

F.  Reasonable  Suspicion  Testing 

Commenters  responding  to  this 
general  area  raised  luunerous  issues. 
Before  disratssing  those  issues,  however, 
we  first  briefly  sununariae  the 
reasonable  -suspicion  testing  provision 
as  it  appeared  in  the  NPRM. 

Reasonable  suspicion  testing  is 
specifically  required  by  the  Act,  and  the 
NPRM  proposed  authorising  an 
employer  to  conduct  a  test  when  it 
believes  the  employee  is  exhibiting 
certain  characteristics  of  alcohol  misuse. 
"the  NPRM  never  identifies  or  defines 
those  characteristics,  but  authoriaes  an 
employer  to  require  a  reasonaiUe 
suspicion  alcohol  test  on  the  basis  of 
specific,  Gontnnporaneous,  articulable 
observations  concerning  the  appearance 
and  behavior  of  the  covered  employee, 
which  characterize  alcohol  misuse. 

Moreover,  tiioae  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  alcohol 
misuse.  The  NPRM  specifically  required 
that  a  supervisor  receive  one  hour  of 
training,  whidi  must  include 
inform^ian  ^>out  the  manifestations 
and  behavioral  characteristics  indicating 
alcohol  misuse. 

Commenters  took  a  number  cf 
positions  on  this  issue.  Some  wanted 
only  one  soperviaor  to  make  the 
reasonriile  sttspidon  delennination, 
others  wanted  two.  Some  believed  that 
the  test  could  be  based  on  the 
observations  of  a  third  party,,  such  as  a 
transit  passenger. 

Commenters  also  took  different 
positions  on  the  amount  of  time  a 
supervisor  should  be  trained,  aitfaougb 
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most  thoiight  that  one  hour  was  not 
enough  time  to  adequately  train  a 
supervisor.  Some  coumieutws  suggested 
four  hcnm  of  training,  others  suggested 
four  hours  of  combined  alcohol  and 
drug  training,  and  yet  another  suggested 
five  to  ten  hours  of  training  with  the 
additional  requirement  of  a  proficiency 
certification. 

Many  commenters  s^iggested  that  the 
language  of  the  reasonable  suspicion 

!>rovision  be  broadened  to  include  other 
actors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  empfoyee's 
attendance  records  for  absenteeism  and 
tardiness.  Others  suggested  that  an 
employer  be  allowedto  examine  other 
records  indicating  whether  the 
employee  had  any  moving  traffic 
violations,  occupational  injuries,  or 
operating  rule  violations.  And  others 
suggested  that  an  employer  be  able  to 
look  at  the  pattern  of  the  employee's 
conduct  both  on  and  off  the  job. 

Lastly,  the  commenters  discussed  the 
matter  of  whether  there  should  be 
written  docuffientati<m  of  a  reasonable 
suspicion  determination.  The  NPRM  did 
not  require  written  documentation,  but 
stated  that  any  document  generated  as  a 
result  of  a  reas«mabl»  suspicion 
determination  must  be  maintained  for  a 
year.  Several  commenters  recommended 
that  a  written  determination  be 
required,  with  one  suggesting  that  a 
checklist  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
suspicion  test  could  be  conducted. 
Another  commenter  suggested  that 
written  documentation  be  required  only 
if  the  employee  tested  at  0.02  or  greater 
and  subsequently  was  disciplined. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provision  from  the  NPRM, 
with  only-minor  changes,  because  we 
believe  it  adequately  balances  the  rights 
of  employees  against  the  rrghts  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  alcohol 
misuse  rather  than  by  some  third  party. 
(Of  course  a  third  party  could  alert  a 
transit  operator  about  a  particular 
situation,  which  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employeej 

We  also  believe  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  alcohol  misuse 
adequately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors  to  make  the 
determination. 


Although  many  commenters 
recommended  that  supervisors  receive 
more  than  one  hour  of  training,  we  have 
not  changed  this  requirement  in  the 
finaf  rale,  being  sensitive  to  the 
costliness  of  such  training.  Individual 
empteyers  of  course  are  fose  to  provide 
as  much  additional  training  beyond  the 
required  one  hour  as  they  like. 
Employ  ersalgo  are  allowed  to  combine 
dnig^and  ahnAol  training,  providedme 
regmred  time  frames  are  satisfied. 

The  standard  used  to  authorize  a 
reasonable  suspicion  test  remains 
unchanged  in  &e  fhial  rule,  which 
means  that  a  snpervisor  may  consider 
oiily  short-term  indicators  of  alcohol 
misuse.  We  stress  that  long-term 
indications  of  alcohol  misuse  such  as 
absenteeism  or  tardiness  or  moving 

traflic  violations  cannot  be  used  as  the 
basis  for  conducting  a  reasonable 
suspicion  alcehd  test,  which  must  only 
be  based  on  contemporaneous  and 
articulable  obeervatioiM.  Of  course,  a 
supervisor  may  pvticularly  be  alert  to 
the  conduct  and  job  perfbrmmce  of  an 
employee  based  on  the  supervisors 
long-term  knowledge  of  the  employee^. 
We  do  not  require  a  supervisor  to   ''' 
document  an  employee's  behavior  in 
writing.  We  do,  however,  provide  that 
any  docxuncnts  geaeeated  by  the 
determination  must  be  maintained  for 
one  year.  Again,  the  final  nrie  does  not 
require  an  «nplayer  to  docimient  each 
and  e«ery  reasonable  suspicion 
determination,  although  an  employer 
would  be  prudent  to  do  so. 

G.  Random  Testing/Random  Testine 
Rate  * 

The  random  testing  provision 
generated  man^tconunents,  with  most 
commenters  proposing  the  adoption  of  a 
particular  random  testing  rats  or  a 
particular  method  of  determining  a 
random  testing  rate.  Other  commenteis 
were  concerned  about  the  frequency  of 
random  testing  and  how  the  test  should 
be  administered.  Several  commenters 
sought  clarificatioB  of  certain  aspects  of 
the  provision. 

Several  different  alternatives  for 
determining  the  random  testing  rate 
were  offered.  Many  commenters 
suggested  a  Qat  rate,  ranging  from  10 
percent  to  50  percent. 

Others  suggested  a  performance-based 
rate,  that  is.  a  rate  determined  by  the 
results  of  random  testing.  Under  such  a 
scheme,  if  the  number  of  results  of  0.04 
or  greater  exceeds  a  specified  rate  (for 
example,  1  percent),  then  the  employer 
would  be  required  to  test  at  a  higher 
specified  random  rate  (for  example,  50 
percent).  If  the  number  of  positives  is 
less  than  the  specified  rate,  the 
employer  would  be  required  to  test  at  a 


reduced  random  rate  (for  example.  25 
percent).  Qaa  commenter  racommeadsd 
that  an  employer  could  ranifomly  test  20 
percent  of  its  empfoyeas  if  less  th^n  3 
peocent.  of  its  random  tests  wew^ 
positive,  but  if  the  munbec  of  positives 
exceeded  3  percent,  the  employer  would 
have  to  raise  its  testkig  rata. 

Other  variations  were  pcoposed. 
Several  rnmmontBrt  suggested  that  we 
set  a  minimum  random  tasting  rate  of  10 
percent,  but  give  an  employer  the 
discretiea  to  test  at  a  higher  rate  based 
Oft  its  own  experience.  Anether 
commenter  suggested  that  we  require  a 
random  rate  less  than  50  peroant  a~i 
allow  an  empfoyer  to  set  iu  own  rate  for 
differerU  classes  of  employees.  Yet 
aiuither  commenter  recommended  that 
we  set  a  rate  an3rwhen  bxtm  10  percent 
to  50  perceiu  but  aUow  an  employer  to 
reduce  its  rate  if  it  has  pro-ams,  such 
as  training  and  rehabilitation  programs, 
in  addition  to  those  required  by  the  f^j^j 
rule. 

Another  commenter  recommended 
that  random  testing  be  phased  in.  15 
percent  the  first  year.  20  percent  tha 
second  year,  and  25  percwt  thereafter, 
presianably  to  ease  cost  and 
administrative  bufdens.  Aa«ther 
commenter,  however,  recommeruled 
that  those  who  bad  aever  randomly 
tested  employees  should  be  required  to 
test  at  a  higher  random  rate  than  those 
who  have  bad  a  program  in  effect. 
Lastly,  one  commoDter  believed  that 
FTA  should  not  set  the  rata  at  all,  but 
the  rate  should  be  determined  by  an 
agreement  between  labor  and 
management  Aside  from  tha  random 
testing  rate  issue,  commenters  also 
addressed  how  the  test  itself  should  be 
conducted.  In  this  regard,  several 
commenters  were  concerned  about  bow 
truly  random  testing  would  be,  and 
suggested  that  the  testing  itself  should 
be  conducted  by  an  outside  agency. 
FTA  Besponse.  In  determining  the 
random  alcohol  testing  rate,  FTA  has 
considered  not  only  the  comments  on 
this  issue  but  other  factors  as  well.  We 
therefore  have  established  a  random 
alcohol  testing  rate  of  25  percent,  the 
rate  at  which  all  DOT  agencies  issuing 
rules  today  are  requiring.  We  recognize, 
however,  that  random  alcohol  testing 
does  sdt)ject  a  large  number  of 
employees  to  testing  and  is  costly.  We 
have  thus  added  a  provision  to  the  final 
rule  alfowing  the  random  alcohol  testing 
rate  to  drop  to  10  percent  annually  if, 
based  on  the  MIS  reports,  the  violation 
rate  for  random  alcohol  testing  in  the 
transit  industry  is  less  than  0.5  percent 
for  two  consecutive  years.  If 
subsequently  the  violation  random 
alcohol  testing  rate  increases  to  greater 
than  0.5  percent  for  any  one  calendar 


year,  the  random  alcohol  testing  rate 
would  go  to  25  percent,  and  if  it 
increases  to  greater  than  one  percent, 
the  random  alcohol  rate  would  be 
increased  to  50  percent.  Each  year,  FTA 
will  announce  the  random  alcohol 
testing  rate  in  the  Federal  Register. 

Moreover,  the  NPRM  required  random 
testing  to  be  completely  random,  which 
means  that  it  must  be  imannounced.  It 
must  also  be  unpredictable,  which  is  the 
reason  we  proposed  that  the  tests  be 
spread  reasonably  throughout  a  12* 
month  period.  We  have  retained  both  of 
these  requirements  in  the  final  rule. 

We  do  not  require  the  test  to  be 
conducted  by  an  outside  agency. 
Although  requiring  a  third  party  to 
conduct  the  random  alcohol  testing  may 
afford  an  employee  additional 
protection,  we  believe  the  final  rule 
provides  an  employee  with  su^cient 
protection.  Among  other  things,  the  rule 
requires  an  employer  to  use  a 
scientifically  valid  method  to  randomly 
select  employees  from  a  pool  in  which 
each  employee  has  an  equal  chance  of 
being  selected. 

Lastly,  although  some  commenters 
were  confused  about  when  we  would 
require  an  employer  to  conduct  random 
alcohol  testing,  we  have  retained  the 
NPRM  restrictions  in  the  Bnal  rule.  In 
the  NPRM  we  proposed  to  restrict 
random  testing  to  just  before,  during,  or 
|ust  after  the  employee  performs  a 
safety-sensitive  function  because 
alcohol  is  a  legal  substance,  and  an 
employee  who  is  not  performing  or  who 
will  not  be  performing  a  safety-sensitive 
function  within  four  hours  may  engage 
in  a  legal  activity.  Thus  the  alcohol  rule 
strictly  limits  the  period  of  time  when 
an  employee  is  subject  to  random 
testing.  This  is  particularly  important 
for  supervisors  who  may  rarely  perform 
a  safety-sensitive  function. 

H.  Post-accident  Testing 

The  comments  on  this  provision 
concerned  three  basic  questions:  when 
should  a  test  be  performed  following  an 
accident,  which  employees  should  be 
tested,  and  who  should  conduct  the 
testing. 

In  determining  when  a  post-accident 
test  should  be  required,  the  NPRM 
distinguished  between  fatal  and 
nonfatal  accidents.  After  an  accident 
involving  a  fatality,  the  NPRM  required 
the  employer  to  test  employees  who 
were  on  duty  and  present  in  the  vehicle 
at  the  time  of  the  accident  as  well  as 
mechanics  involved  in  the  vehicle's 
most  recent  maintenance.  After  an 
accident  not  involving  a  fatality  had 
occurred,  the  employer  was  required  to 
test  certain  employees  unless  their 
performance  could  be  completely 
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ounted  as  a  contributing  factor  to 

le  accident. 

Instead  of  this  dual  standard  in  the 
RM,  one  commenter  suggested  that 
adopt  a  reasonable  cause  standard 
iir  determining  when  a  post-accident 
t(  St  should  be  performed,  regardless  of 
tl  e  seriousness  of  the  accident. 

Although  other  commenters  did  not 
s  teciBcally  propose  a  reasonable  cause 
s<  andard,  they  did  object  to  the  scope  of 
tl  e  fatal  accident  provision,  in  which  all 
SI  fety-sensitive  employees  on-duty  and 
p  Bsent  in  the  vehicle  at  the  time  of  the 
ai  iddiant,  as  well  as  mechanics,  must  be 
t(  sted. 

Most  of  the  comments  on  who  should 
b  I  tested  stressed  the  difficulty  of 
t(  sting  mechanics,  especially  when 
VI  ihicle  maintenance  is  contracted  out. 
S  )me  flatly  stated  that  testing 
n  echanics  in  rural  areas  was  not 
p  actical,  while  others  stated  that 
n  quiring  the  testing  of  mechanics  after 
aj  I  accident  is  unreasonable.  While 
SI  ime  commenters  opposed  the  testing  of 
ai  ly  mechanics,  others  suggested  that  we 
ii  elude  only  certain  mechanics.  In  this 
ci  innection,  one  commenter  suggested 
tl  at  we  require  the  testing  only  of  those 
n  echanics  who  have  maintained  the 
a  fected  vehicle  within  the  two  weeks 
before  the  accident  occurred.  Another 
cimmenter  made  the  same 
n  commendation  but  suggested  that  only 
tl  ose  mechanics  who  maintained  the 
VI  thicle  two  days  before  the  accident  be 
tc  sted. 

Although  most  comments  concerned 
tl  e  testing  of  mechanics,  one 
a  tmmenter  also  suggested  that  we 
n  quire  the  testing  of  drivers  only  if  they 
ai  e  contributorily  negligent 

Commenters  also  stressed  the 
d  fficulty  of  testing  employees  after  an 
ai  cident.  They  cited  examples  of 
ei  nployees  leaving  the  scene  of  the    ' 
ai  cident,  or  police  or  hospital  personnel 
n  fusing  to  allow  the  employee  to  be 
te  sted  by  the  employer.  These 
c  immenters  contended  that  the  rule 
s  lould  address  these  problems. 

FTA  Response.  FTA  in  its  final  rule 
h  IS  developed  a  dual  post-accident 
te  sting  provision:  after  accidents 
ii  volving  a  fatality,  and  after  accidents 
ii  volving  bodily  injury  or  property 
d  image.  The  Act  requires  us  to  mandate 
ai  I  alcohol  test  whenever  someone  dies 
ai  a  result  of  a  mass  transit  accident, 
ai  d  we  thus  have  expressly  rejected  the 
ai  option  of  a  probable  cause  standard  in 
SI  ich  cases.  Simply  put,  if  an  accident 
ii  volving  a  fatality  has  occurred,  an 
a  cohol  test  must  be  given  within  8 
h  )urs  to  those  safety-sensitive 
ei  nployees  on-duty  in  the  vehicle  at  the 
ti  ne  of  the  accident. 


Other  employees'  conduct  may 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 
same  track  and  collide,  the  performance 
of  safety-sensitive  duties  by  a  vehicle 
controller  could  have  contributed  to  the 
accident.  If  there  are  indications  that 
brake  failure  was  involved  in  a  bus 
accident,  and  the  vehicle's  brake  system 
was  maintained  a  brief  time  before  in 
the  garage  by  an  identifiable  mechanic, 
the  performance  of  that  mechanic  could 
have  contributed  to  the  accident.  In 
situations  of  this  kind,  the  rule  directs 
the  employer  to  test  the  other  employee, 
but  only  if  the  employer  determines, 
based  on  the  best  information  available 
at  the  time,  that  the  other  employee's 
performance  could  have  contributed  to 
the  accident.  Implementing  this 
provision  rests  substantially  on  the  good 
judgment  of  the  Employer.  For  example, 
if  the  performance  of  the  relevant  work 
by  a  mechanic  occurred  long  enough 
ago  (e.g.,  more  than  eight  hours  before 
a  test  could  be  administered)  that  a 
meaningful  test  could  not  be 
administered,  the  employer  would  not 
be  expected  to  administer  the  test.  If  the 
bus  was  recently  in  the  shop  only  for  an 
air  conditioning  repair,  there  would  be 
no  point  in  testing  a  mechanic  after  an 
accident  in  which  brake  failiue  may 
have  been  involved. 

With  respect  to  non-fatal  accidents 
involving  road  surface  vehicles  (e.g., 
buses  and  vans),  a  covered  employee  on 
duty  in  the  vehicle  at  the  time  of  the 
accident  would  have  to  be  tested  if  the 
employee  had  received  a  citation  fit}m 
a  law  enforcement  officer.  As  in  the  case 
of  fatal  accidents,  the  employer  would 
test  other  employees  if  the  employer 
determined,  based  on  the  best 
information  available  at  the  time,  that 
such  an  employee's  performance  could 
have  contributed  to  the  accident. 
Examples  of  such  a  test  could  include 
the  situation  of  the  mechanics 
mentioned  above  and  a  situation  in 
which  a  bus  driver  was  not  cited  by 
local  law  enforcement  personnel  but  the 
employer,  in  its  good  judgment, 
determined  that  the  driver's 
performance  could  have  contributed  to 
the  accident. 

With  respect  to  other  vehicles  (e.g., 
rail  vehicles),  the  employer  would  have 
to  test  covered  employees  on  duty  in  the 
vehicle  at  the  tiipe  of  the  accident, 
unless  the  employer  determined,  based 
on  the  best  information  available  at  the 
time,  that  em  employee's  performance 
could  be  completely  discounted  as  a 
contributing  factor  in  the  accident.  This 
is  a  d inherent  standard  than  in  the  case 
of  road  surface  vehicles,  because  there 
is  little  likelihood  of  an  on-the-spot  law 
enforcement  citation  to  the  operator  of 
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vehicles  like  rail  cars.  As  in  the  other 
post-accident  testing  situations,  the 
employer  could  make  a  iudgment  to  test 
other  covered  employees,  ifthe 
employer  conchuled  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occuned,  an 
employer— Bot  poh'ce  or  hospital 
personnel— must  test  afTticled 
employees  for  the  misuse  of  aJcc^oI. 
The  rule  does  not  permit  a  waiver  of  the 
employer's  obligation  to  test  an 
employee  after  an  accident,  nor  does  it 
allow  an  employer  to  use  the  results  of 
laboratory  findings  of  an  alcohol  test 
administered  by  police,  for  law 
enforcement  purposes,  or  hospital 
personnel  for  treatment  of  infury. 

Under  the  final  rule,  however,  an 
employee  may  be  taken  to  a  medical 
treatment  fecihty  immediately  after  an 
accident  without  being  tested  by  the 
emplo3rer.  An  employee  also  may  leave 
the  scene  of  an  accident,  without  being 
tested,  so  long  as  he  remains  reedity 
available  fix*  testing,  which  means  that 
the  employer  knows  the  whereabouts  of 
the  emph^ree  until  he  is  tested  and  that 
the  emplojree  is  available  to  be  tested 
immediately  after  being  notified  by  the 
employer  and  within  8  hours  of  the 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  poBce 
questions  or  sert  assistance  fbr  injured 
individuals. 

/.  Return  to  Duty/Fotiow-up  Testit^ 

The  cenmwi^  eoneetning  these  twv 
kinds  of  testing  focused  primeriW  on  the 
roles  of  the  employer  aao  the  Sebstance 
Abuse  Professional  (SAP).  The  NPRM 
proposed  authorizing  the  SAP  to 
determine  not  oiriy  when  an  employee 
may  rettttn  to  dbty  after  testing  at  0.04 
or  greater,  but  also  how  many  ibflovr-up 
tests  an  emplovee  shtmld  take  and  fbr 
what  petiod  M  tiBe^ 

Many  commenters  objiected  to  the 
detent  of  authority  given  to  the  SAP 
under  the  NPRM  An  employer,  not  ti»e 
SAP.  shotitd  determine  if  and  when  an 
employee  may  resame  a  safety-sensitive 
function  alter  testing  at  0.04  or  greater 
these  cenunenters  statad.  They  also 
contended  that  an  employer  should 
control  die  foIIow-up  testing 
requirements,  such  as  the  length  of  time 
an  employee  must  submit  ta  follow-up 
testing  aivd  the  number  of  tests  the 
empbyee  must  take  aanuaHy. 

Other  commenters  raconnnended  that 
the  finaf  rullo  prescribe  in  dMail  Ae 
follow-up  testHig  requirenients.  with 
sevezat  offering  suggestions.  One 
commenter  recommendled  that  the  rulie 
require  CO  months  of  fbltow-up  testing, 
with  12  tests  required  in  the  first  year 
and  6  annually  thereafter.  Another 


commenter  reoommeoded  60  months  of 
testing  with  a  prescribed  niuaber  of  tests 
over  the  entire  60  month  period;  another 
a  36  month  foUow-up  period  with  6 
tests  required  annuafiy;  and  another  a 
24  month  follow-up  testing  period  with 
3  tests  required  the  first  year.  And, 
lastly,  one  commenter  statad  that  the 
rule  should  not  recommend  a  specific 
nimiber  of  foUow-up  tests  at  all. 

FTA  Response.  The  final  rule  retains 
the  authority  of  the  SAP.  In  making  this 
decision,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  against  the 
safety  of  the  traveliag  public.  Because  of 
the  extensive  credentials  required  to  be 
an  SAP,  we  believe  that  they  are  most 

aualified  to  make  the  necessary 
ecisions  concerning  the  ability  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  position.  In  addition,  because 
stu<fies  have  shown  that  the  relapse  rata 
is  highest  in  the  first  year  of  recovery, 
we  mandate  a  minimum  of  6  alcohol 
tests  during  that  time.  After  that  period, 
howeww.  we  believe  that  the  SAP 
should  determine  when  foIIow-up 
testing  should  end;  in  any  eveat,  it  must 
end  if  60  months  have  elapsed  &on  t^ 
time  of  the  employee's  return  to  duty. 
We  note  that  an  emplbyer  may  require 
additional  fbllow-up  testing  under  its 
own  authority.  It  is  importiant  to 
emphasize,  moreover,  that  lifting  tha 
60-numth  period  the  emplojfee  remaias 
sepeialely  subject  to  rnnrlfw  testing  as 
well. 

/.  Treatment 

The  NPRM  proposed  that  any  covered 
employee  who  tested  at  0.04  or  greater 
must  be  advised  by  his  employer  ©f  the 
resources  available  to  help  him  resolve 
problems  associated  with  alcohol 
misuse  and  be  evahiated  by  an  SAP.  The 
NPRM  neither  authorized  nor 
prohibited  an  employer  from 
disciplining  or  discfaiaiging  an  employee 
because  he  tested  at  aCM  or  greater,  ft 
simply  stated  that  tbe  employee  who 
tests  in  that  range  must  Ha  removed 
from  his  safety-sensitive  position. 

Several  Gomment&zs  obfoCtod  to  our 
silence  on  this  issue,  and  a^ed  us  to 
clarify  the  rate  hj  specifically 
authorizing  the  employer  to  take 
whatever  disciphnary  action  die 
employer  deems  necessary. 

The  remaining  couuueuteis  addressed 
the  issue  of  rehabilitation.  One 
commenter  suggested  that  we  mandate 
rehabifitathm  and  treatment.  Another 
commenter  recoraroendlBd  that  the  final 
rule  require  reinstatement  in  addition  la 
rehabilitation.  Yet  another  commenter 
stated  that  the  final  rule  should  not 
address  the  issue  of  rehabilitation, 
which  should  be  decided  by  the 
employer  and  the  union.  Lastly,  a 


commeater  stated  that  an  employer 
should  not  be  requned  to  refer  an 
employaa  to  an  SAP  when  the 
emplojrer's  pofif^  is  to  tUnfhay  any 
emplc^ee  who  tests  at  QJDA  or  greater. 

FTA  Response.  FTA  has  ret^ned  the 
language  in  the  NPRM  on  thia  issue.  We 
thus  remain  silent  on  whether  an 
employer  may  dismiss  or  disqualify  an 
employee  wfaio  has  tested  at  OJA  ot 
greater,  an  issue  best  decided  at  die 
local  level 

Concerning  rehabilitation,  we  believe 

that  wa  have  met  the  requirements  of 

the  Act.  which  state  that  the  rule  must 

provide  for  identification  and 

opportunity  for  treatment  of  employees 

who  are  determined  to  have  misused 

alcohol  Id  this  regard,  we  require  that 

an  employee  who  tests  at  0.04  or  greater 

be  evaluated  to  determine  whether  he 

needs  assistance.  Sudi  an  employee 

may  retum  to  his  safety-sensitive 

I>osition  after  he  has  property  completed 

a  course  of  treatment  as  dctemioed  by 

an  SAP.  and  has  jpassed  a  retum  t»  duty 
alcohol  test. 

If  an  employee  undergoes  treatment. 

the  rule  does  not  address  the  issue  of 

who  should  pay  for  ft  We  befieve  that 

this  issue  should  be  decided  at  the  local 

level.  Nor  does  the  rule  deal  with  the 

issue  of  recidivism,  when  an  employee 

has  repeatedly  tested  at  04M  or  greater 

and  has  repeatedly  bean  referred  to 

treatment.  Again,  we  believe  ♦t"**  issue 

should  be  decided  at  the  local  leveL 

This  rule  requires  the  removal  of  a 

safety-sensitive  employee  firam  a  safety 

position  if  the  employee  tests  at  OiM  or 
greater,  but  does  ""!  ■/4fir^>g^ 

employment  or  disciplinary  tosues  in 

connection  with  such  adioo. 

IC  Trainmg 

The  NPRM  proposed  Aat  supervisors 
who  make  reasonable  suspicion 
determinations  receive  60  minutes  of 
training  on  the  physic^,  behavioral,  and 
performance  indicators  of  probable 
alcohol  misuse,  which  would  enable  the 
supervisor  to  make  an  informed 
reasonable  suspicion  determination.  In 
addition,  the  NPRM  proposed  that  all 
safety-sensitive  en^loyees  be  provided 
educational  materials  about  the  effects 
of  alcohol  misuse  on  health,  safety,  and 
the  won  environment. 

We  received  numerous  comments  on 
this  issue,  virtually  aH  of  Aem  in  fiavor 
of  requiring  training,  at  least  for 
supervisors.  Foremployees.  most 
commenters  were  silent,  altiiough  one 
favored  requiring  60  minutes  of  training 
and  nnathsT ajhad  that  lee  Iwlp  ifeurKit 
e  oirriculum  faragMaaal  aducatioBat 
piQ^asL 

Because  afaiost  aU  of  the  commenters 
were  in  fewor  of  traiaiBf  Car  supcrvisois. 
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many  commenters  proposed  certain 
training  specifications.  Some 
commenters  proposed  a  combined  drug 
and  alcohol  training  program;  one 
commenter  spedfically  recommended 
four  hours  of  combined  drug  and 
alcohol  training,  while  another  made 
the  same  recommendation  but  added  a 
one-hour  yearly  refresher  course. 

The  remaining  commenters  did  not 
specifically  recommend  that  the  drug 
and  alcdiol  training  be  combined. 
Instead,  one  commenter  suggested  that 
supervisors  be  required  to  receive  four 
hours  of  training  and  that  the  class  size 
be  limited  to  four  individuals.  Other 
commenters  recommended  a  full  day  of 
training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
reouire  interactive  training. 

FTA  Response.  FTA  believes  that 
training  will  greatlv  improve  the 
efficacy  of  the  alcohol  misuse 
prevention  program,  and  we  agree  with 
the  commenters  who  Cavor  a  training 
requirement  for  supervisors.  We  note, 
however,  that  most  of  the  comments 
addressed  one  of  two  areas,  the  amount 
of  training  required  and  the  actual 
content  of  the  program  itself. 

Although  most  commenters 
recommended  that  we  increase  the 
amount  of  training  for  supervisors  who 
make  reasonable  suspicion 
determinations,  we  have  not  done  so  in 
the  final  rule.  We  believe  that  one  hour 
of  training  is  sufficient  to  train 
supervisors  who  may  make  reasonable 
suspicion  determinations  to  recognize 
the  signs  and  symptoms  of  alcohol 
misuse;  moreover,  an  employer  may,  at 
its  own  discretion,  choose  to  provide 
additional  training.  These  requirements 
are  one-time  only;  the  final  rule  does 
not  require  annual  or  recurring  training, 
although  an  employer  certainly  is  not 
prohibited  from  providing  any 
additional  training.  Moreover,  we  do 
allow  employers  to  combine  drug  and 
alcohol  training  providing  that  the 
minimum  time  requirements  are 
observed. 

Nor  does  the  final  rule  specify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

L.  Management  Information  System 
(MIS)  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concerned  the  State's  role  in 
record  collection.  Under  the  NPRM,  we 
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proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  aubredpients.  Because 
the  State  merely  "passes  through"  the 
Federal  grant  funds  to  a  subrecipient. 
most  commenters  believed  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  large 
employers  should  be  required  to  keep 
and  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemaking 
required  under  section  28  of  the  FT  Act, 
which  requires  certain  States  to  oversee 
the  safety  of  certain  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  wOUld  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  unless  they  were 
given  access  to  the  records  generated 
under  this  rule. 

FinaMy,  some  conmienters  asked  that 
we  provide  States  an  extra  60  days  from 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  4be  aimual  report 
required  imder  this  rule  and  meet  the 
same  reporting  deadline  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15.  A 
State  must  collect  the  reports  prepared 
by  its  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
them  to  the  FTA. 

The  final  rule  includes  two  different 
reporting  forms.  FTA  Alcohol  Testing 
Management  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
FTA  Alcohol  Testing  Management 
hiformation  System  (MIS)  "EZ"  Data 
Collection  Form  (Appendix  C). 
Appendix  B  must  be  used  in  reporting 
all  alcohol  test  results  of  0.02  or  greater. 
Appendix  C  must  be  used  by  employers 
who  have  no  test  results  of  0.02  or 
greater  to  report. 

FTA  intends  to  combine  the  drug  and 
alcohol  regulations'  reporting  forms 
within  two  to  three  years  after 
implementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  potential 
overlap  between  this  rule  and  the  State 
Safety  Oversight  NPRM  published  in  the 
Federal  Register  on  December  9, 1993  at 
FR  64856.  We  have  amended  those 


{>rovision8  requiring  access  to  certain 
acilities  to  also  permit  access  by  State 
oversight  agency  officials  to  Cacilitate 
their  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM. 

M.  Implementation  Date 

The  NPRM  proposed  to  require 
compliance  with  this  rule  within  one 
year  of  publication  in  the  Federal 
Registw  for  large  employers  and  within 
two  years  for  States  and  small 
employers.  This  provision  contrasted 
with  implementation  periods  proposed 
in  the  drug  NPRM.  which  were  six 
months  for  large  employers  and  one 
year  for  States  and  small  employers. 

Several  commenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons.  FTA  key  the 
implementation  period  to  the  fiscal 
year. 

FTA  Response.  In  the  Einal  rule,  we 
have  decided  that  large  employers  must 
implement  their  alcohol  testing 
programs  on  January  1, 1995,  while 
small  employers  will  have  imtil  January 
1, 1996.  This  is  consistent  with  the 
implementation  date  of  our  related  drug 
rule  and  will  ensure  that  the  MIS  annual 
report  data  collection  effort  will 
coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
form  consortia.  Large  employers  in 
many  instances  already  have  experience 
in  testing  their  employees  for  alcohol 
misuse. 

We  further  note,  in  response  to 
several  inquiries,  that  the  rule  provides 
no  authority  for  employers  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

N.  Combined  Drug  and  Alcohol  Rules 

Many  commenters  mged  us  to 
combine  the  drug  and  alcohol  NFRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
reomrements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  diffiers  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  employee  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
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substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  the  employer  to  formulate 
and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

O.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to 
clarify  the  applicability  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  ability  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  govenmient  subrecipient  to 
comply  with  this  regulation. 

FTA  Response.  As  a  g^eral  matter, 
statutes  apply  to  bdian  Nations  or 
tribes  unless  (1)  the  law  touches 
exclusive  rights  of  self-goverance  in 
purely  intramural  matters:  (2)  the 
application  of  the  law  would  abrogate 
rights  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on  their  reservations,  Donovan  v.  Coeur 
dAlene  Tribal  Farm,  751  F.2d  1113. 
1116  (9th  Cir.  1985). 

In  this  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  course 
would  consider  any  arguments  to  the 
contrary  based  on  points  one  and  two. 

We  stress  that  compliance  with  the 
rule  is  a  condition  of  Federal  funding, 
which  means  that  an  Indian  tribal 
recipient  or  operator  would  have  to 
comply,  with  this  rule  if  it  wanted  to 
receive  the  benefits  of  Federal  transit 
assistance.  On  the  other  hand,  should  a 
particular  Indian  tribe  object  to  drug  or 
alcohof  testing,  it  could  simply  choose 
not  toCreceive  Federal  funding. 

P.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  application  of  the  rule  to 
certain  categories  of  employers.  For 
instance,  one  conmienter  recommended 
that  employers  with  less  than  16 
employees  be  excluded  from  complying 
with  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying  - 
that  it  has  not  had  an  alcohol  or  drug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  On  Commerce. 
Science,  and  Transportation 


accompanying  the  Act  addressed  the 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Committee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
[FTA]  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  fw  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  from  such  requirements 
would  not  be  contrary  to  the  public  interest 
and  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  comminee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  application  of  regulations  issued 
pursuant  to  this  bill  with  regard  to  recipients 
of  funds  under  section  18  of  the  [Federal 
Transit  Act,  as  amended.].  S.  Rep.  No.  80, 
102d  Cong.,  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative 
history,  the  Act  itself  does  not 
specifically  authorize  the  FTA  to 
"waive"  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  ease  the  rule's 
impact  on  small  operators.  Small 
operators,  which  includes  section  18 
rural  providers  and  smaller  recipients  of 
section  9  formula  funds — are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rule 
mechanics  tmder  contract  to  or  with 
informal  agreements  with  a  section  18 
employer.  To  reduce  costs  and 
administrative  burdens  we  allow  and 
encourage  section  18  JJroviders  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

IV.  Section-by-Section  Analysis 

Subpart  A — General 
A.  Purpose,  (§654.1) 

This  section  explains  that  the  purpose 
of  the  rule  is  to  promote  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  alcohol  testing  program  to 
detect  the  misuse  of  alcohol,  by  breath 
testing,  and  to  deter  the  misuse  of 
alcohol  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of 
alcohol  misuse. 


B.  AppUcabiUty.  (§654.3)  rlllThis 
section  describes  FTA's  jurisdiction 
over  recipients  and  covered  employees 
and  how  it  may  overlap  with  that  of 
other  modal  agencies;  whether  section 
16(b)(2)  recipients  must  comply  with 
this  rule;  the  effect  of  the  rule  on  user- 
side  subsidies;  and  the  effect  of  the  rule 
on  those  who  may  no  longer  receive 
FTA  funding. 

1.  FTA  grant  prog/rams  under  sections 
3.  9.  and  18  and  the  Interstate  Transfer 
Program.  Under  the  section  3 
discretionary  grant  program,  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects;  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  giiideway 
systems;  and  the  rehabilitation  of  bus   ■ 
systems.  Under  sections  9  and  18.  the 
formula  grant  programs,  FTA  funds  both 
capital  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  lu-banized  areas  receive 
section  9  funding  d&ectly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
lieu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  that  makes  grants  of  Federal 
financial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the  agency's  i;plationship  is 
with  the  direct  receiver  of  Federal 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  including  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA.  a  recipient  is  responsible 
for  ensuring  that  it,  or  any  entity  that  it 
uses  td*provide  mass  transportation 
services,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
alcohol  testing  rule,  it  does  not  change 
the  fundamental  relationship  between 
FTA  and  a  direct  recipient  of  Federal 
financial  assistance. 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which 
means  that  FTA  has  no  authority 
directly  to  deal  with  a  covered 
employee  under  any  circumstances. 
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Rather,  ^m  Act  aatfacrizes  FTA  to 
requira  a  ladpieat  to  iapleaieiit  an 
aloohal  miiuro  pnwoatioe  pMgraoi.  and 
it  is  the  mdfiieiit  ikat  is  ra^MasiU*  for 
BWiriag  that  covered  emptoyeeacoiyly 
with  tiw  nile.  If  a  radBieBt  fails  to  do 
sa  FTA  wOL  witUnld  Fadend  fundii^ 

3.  Mmlti-modal  jmkdictiiHL  As 
discussed  below,  recipients  aaay  be 
regulated  by  aiu^er  DOT  modal  agency 
such  as  the  Federal  Railroad 
AdnrinistrBtion  (FRA),  whidi  regulates 
rulroads,  tbn  Federal  Ht^nvay 
Administration  ffHWA),  which 
regQiates  noMers  of  Govmevcial 
Driirer's  Licenses  (CDL)  and  their 
employers,  or  the  United  States  Coast 
Guard,  which  regulates  certain  vessels 
and  noinan. 

Both  FKA  and-FHWA  are  authorized 
under  dn  Act  to  estabiish  an  alcohol 
tastiiig  paogram  fur  then-  respective 
regulated  oomaiunities,  which  inctude 
some  FTA  redpiants.  Coast  Coard  has 
juriadiction  over  raaiiaais  and  vessds, 
including  the  aulkarity  to  take  action 
against  a  naaniwii  based  on  alcohol 
intoxicatiaiL 

Coast  Guard's  regolatod  coou^unity 
alao  iadudes  soaae  FTA  recipients. 
Therefore,  to  daciiy  the  furisdiction 
between  FTA  and  other  DOT  agencies, 
we  have  reached  the  fotiowing 
agreements  %vith  the  relevant  agencies. 

a.  Federal  BaHroad  Administratioa. 
The  FRA  regulatee  railroads.  A  raakoad 
is  defined  tioder  the  Federal  Railroad 
Safiety  Act  of  1070  as  (all!  forms  of  non- 
hightvay  groond  tran^Mrtation  that  run 
on  rails  or  elactnuna^aetic  guideways, 
including  <1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metrepoJitaa  or  suburban  area,  as  well 
as  any  commuter  rail  service  whidi  was 
operated  by  the  Consolidated  I^ail 
Cmporatios  as  of  January  1. 1979.  and 
(2)  big^  speed  ground  transportation 
systems  that  connect  metn^litan  areas, 
tirithout  regard  to  whether  they  use  new 
technologies  aot  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  uiban  area  that  are  not  connected  to 
the  general  tailntad  system  of 
tianspoitation. 
4SU^C431(e)(1988i 

If  an  FTA  recipient  solely  operates  a 
commuter  railroad,  those  railroad 
operations  are  subject  to  FRA's  alcohol 
rule.  Such  a  recipiMit  must  certify  to  the 
FTA  diat  it  complies  with  FRA's  rule  as 
provided  for  under  S654.B3  of  this  part. 
See  Appendix  A  far  theceiliiication 
such  a  recipient  must  execute. 

If  a  recipient  operates  a  raihoad  as 
well  as  other  mass  transit  services,  its 
railroad  opemtions  are  subject  to  FRA's 
rule  while  its  non-railroad  mass  transit 
operations  are  subject  to  the  FTA  rule. 


b.  Fedefol  Highway  Admiaistiatkm. 
T  le  Act  autheciaas  FHWA  to  ragttlate 

ii  itiastate  motor  cairieis  and  specifically 
n  quires  it  to  issue  an  alcohol  rule 
«  hich  apphes  to  intrastate  as  well  as 
ii  terstate  motor  carriers.  Thus,  to  avoid 
si  ibjecting  recipients  who  are  also  motor 
c  rriers  to  two  ^Hffarent  rules,  FTA  and 
F  fVf  A  have  agreed  that  these  recipients 
a  e  subject  only  to  FTA's  alcohol  rule. 

c.  United  States  Coast  Guard.  If  a 

n  dpient  operates  a  ferry  boat  service,  it 
ii  subject  to  both  FTA's  and  Coast 
G  rartf  s  alcohol  misuse  regulations  with 
n  gard  to  die  ferry  boat  service. 
A  ppHcable  Coast  Guard  regulations  are 
U  cated  in  33  CFR  part  95  and  46  CFR 
p  irts  4  and  16.  FTA  and  Coast  Guard 
a  ;ree,  however,  that  a  recipient  in 
c  tmpliance  with  FTA's  alcohol  misuse 
p  evention  rule  will  also  prob^ly  be  in 
o  tmpLiance  with  the  relevant  Coast 
C  Hard  provisions. 

It  is  important  to  note  that  Coast 
Guard's  regulations  require  alcohol 
U  sting  in  only  one  situation,  when  there 
h  IS  been  a  serious  marine  incident. 
S  ^ous  marine  inddents  include  large 
o  1  or  hazardous  substance  spills  and 
n  portable  marine  casualties  whidi 
n  suit  in  (1)  One  or  more  deaths;  (2) 
»  rious  injuries;  (3)  damage  to  property 
ii  exce8sof$100,000;(4)lossofan 
ii  spected  vessel;  or  (5)  loss  of  a  self- 
p  tipelisd  uninspected  vessel  over  100 
giosstons. 

Under  Coast  Guard's  regulations,  a 
tc  St  must  be  conducted  by  using  blood 
oi  breath  specimens.  Use  of  an  FTA — 
n  quired  EBT  would  satisfy  the  Coast 
G  iiard  requirement.  Because  FTA  has 
d  >fined  acddent  more  broadly  than 
C  )ast  Guard,  an  FTA  redpient  who 
p  jrforms  a  post-acddent  breath  test 
B!  ider  FTA's  rale  should  be  in 
o  impliance  with  Coast  Guard's  rule  as 
w  all. 

Coast  Guard  also  allows  employer  or 
h  w  enforcement  officer  to  dired 
n  asonable  cause  testing  under 
si  tuations  specified  in  33  CFR  part  95. 
V\  e  believe  that  this  provision 
n  presents  only  a  minor  difierence  &om 
F  'A's  rule. 

We  note  here  that  the  Coast  Guard  is 
ai  ithorized  to  take  certain  actions 
a|  ainst  a  marine  employer  or  a  mariner. 
F  'A's  rule  does  not  afied  Coast  Guard's 
ai  thority  or  requirements  in  any 
n  sped.  Consequently,  a  redpient  that 
o  )erates  a  ferry  boat  service  is  subjed  to 
w  ithholding  of  Federal  funding  if  it  is 
ir  non-compliance  with  FTA's  rule,  and 
ai  ly  appropriate  adion  if  it  is  in  non- 
a  impliance  with  the  Coast  Guard  rule. 

4.  Covered  employees  of  recipients. 
A  5  noted  above,  FTA  does  not  diredly " 
n  gulate  employees  or  workers  who  are 
si  bject  to  the  provisions  of  this  rule 


thnm^  actioa  of  Ibeir  empfeyacs.  This 
genacri  pwpoaiUuo  is  not  traaofFHWA 
and  the  €oait  Goaad.  which  use 
lioeasios  actiaas  orodur  nMasores  to 
enforce  Iheir  n#ity  rules,  which  would 
indode  dMir  tkohol  rules.  A  radpient's 
safety-aensilive  eo^doyees  thus  may  be 
subjed  to  licensing  actions  of  these 
agencies,  even  though  the  redpient  is 
regulated  by  FTA  and  its  employees  are 
covered  only  by  FTA's  alcohol 
regulations.  For  example,  a  CDL  holder 
employed  by  tax  FTA  Tsdptent  remains 
subjed  to  the  Comnmdal  Motor 
Vehicle  Safety  Ad  of  1986.  and  the 
consequences  that  attach  to  a  violation 
of  it.  For  example,  a  CDL  holder 
convicted  of  driving  under  die  influence 
of  drugs  or  alcohol  may  have  his  or  her 
Commerdal  Oiivnr's  License  suspended 
or  revoked.  Sii^ilarly.  the  Coast  Guard 
is  authoiiaed  to  revoke  a  license, 
certificate,  or  doaaient  of  a  marine 
employee  under  certain  drcumstanx^es. 
Coast  Guard's  relevant  provisions 
spedfying  the  tights  and  responsibilities 
of  marine  employees  are  located  in  46 
CFR  parts  4.  5,  and  16  and  33  CFR  part 
95. 

5.  Section  16(b)(2)  recipients.  Some 
entities  receive  funding  under  section 
16(bK2)  of  die  FT  Act,  which  provides 
capital  assistance,  throu^  a  ^te,  to 
orgamzMions  that  provide  specialized 
transportation  services  to  elderiy 
perseos  and  persons  with  disabiUtws. 

While  some  commeeters  suggested 
that  %ve  cover  section  16(b)(2)  redpimts 
under  the  rule,  we  do  not  do  so,  noting 
that  the  Ad  references  redpients  of 
funds  under  sections  3.  9,  or  16  of  the 
FT  Ad  or  sedion  103(e)(4)  of  title  23  of 
the  U.S.  Code,  but  not  section  16.  Note, 
hoivever.  that  a  section  16(bK2) 
redpient  nay  be  covered  by  the  alcohol 
regulation  published  l^  the  FHWA 
elsewhere  in  today's  Federal  Register. 

6.  User-side  sabsidies.  A  user-side 
subsidy  re£ars  to^the  practice  of 
providing  passengers  publidy 
subsidized  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  from  a  private  carrier 
such  as  a  taxicab  company.  In  essence, 

a  recipient  provides  transportation 
services  iodiredly  through  sudi 
subsidies. 

The  regulation  applies  to  certain 
redpienU  of  FTA  fiiatUng.  and  to  transit 
operators  providing  service  under 
contrad  or  other  arrangements  with 
those  redpients.  To  die  extent  that  a 
taxi  operator  does  not  provide  service 
under  an  arrangement  with  an  FTA 
redpient.  but  is  chosen  at  raodon  by 
the  passenger,  it  vrauld  not  be  subjed  to 
the  rule.  It  however,  the  taxicab 
company  cr  private  operator  does 
provide  service  under  an  arrangement 
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with  an  FTA  redpient,  it  is  covered  by 
the  rule  as  a  contrador,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subjed  to  the  rule's 
alcohol  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
redpients  receive  a  Federal  grant  or 
grants  for  capital  or  operating  assistance 
each  year  under  the  formula  or 
discretionary  programs.  Some  may 
receive  capital  assistance  only  when 
they  need  to  purchase  equipment  or 
construd  or  repair  a  facility,  which 
could  occur  once  every  few  years. 
Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important 
to  emphasize  in  these  cases  that  once  a 
redpient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  useful  life  of 
the  equipment  or  fiadlity  funded  under 
the  grant.  In  short,  this  rule  remains  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  efiied.  and  is  not  contingent 
upon  a  recipient  receiving  Federal  funds 
each  year. 

This  is  not  the  case  with  operating     > 
assistance,  however,  which  essentially 
is  "used  up"  each  year  and  is  not 
considered  to  have  a  useful  Hfe  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  (and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  annual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  rule  over  the  life  of  the 
grant-acquired  asset. 

D.  Alcohol  Testing  Procedures.  (§  654.5) 

This  section  mandates  compliance' 
with  the  alcohol  testing  procedures  in 
49  CFR  part  40,  a  separate  rulemaking 
document  published  elsewhere  in 
today's  issue  of  the  Federal  Register. 

E.  Definitions.  (§654.7) 

1 .  Accident.  An  acddent  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  is  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  towing 
of  a  vehicle  or  the  removal  of  a  transit 
vehicle  from  revenue  service. 


For  accidents  not  involving  a  fatality, 
we  Jiave  created  two  categories  of 
vehicles.  The  first  is  for  "road  surface" 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  acddent  is  an  occurrence 
resulting  in  a  vehicle— either  a  mass 
transit  vehicle  or  another  vehicle — 
suffering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  acddents, 
and  includes  language  drawn  from 
FHWA's  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolly  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such>vehicle  when 
the  occurrence  results  in  tQp  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g..  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  withdrawn  fitim  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
returned  to  revenue  service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator's  designee. 

3.  Alcohol.  For  a  general  discussion  of 
this  definition,  see  die  common 
preamble  and  the  preamble  to  part  40 
issued  by  the  O^ice  of  the  Secretary, 
published  elsewhere. in  today's  Federal 
Register. 

4.  Alcohol  concentration.  For  a 
general  discussion  of  this  definition,  see 
the  common  preamble  and  the  preamble 
to  part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Register. 

5.  Alcohol  use.  For  a  general 
discussion  of  this  definition,  see  the 
common  preamble  and  the  preamble  to 
part  40  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Raster. 

6.  Certification.  This  definition 
describes  the  statement  that  must  be 
executed  by  the  recipient. 

7.  Confirmation  test.  For  a  general 
discussion  of  this  definition,  see  the 
preamble  accompanying  part  40  of  this 
title.  Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs,  published  elsewhere  in 
today's  Federal  Register. 

8.  Consortium.  Tnis  definition 
describes  an  arrangement  in  which 
employers  place  their  <uifety-sensitive 


employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subjed  to  aAv  DOT 
agency  alcohol  misuse  regulation  may 
join  a  consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  consortium  and  thereby 
limit  costs  and  administrative  burdens. 

9.  Contractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
services  for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  under  die  rule. 

10.  Covered  employee.  This  definition 
describes  who  is  subjed  to  the  rule. 
Only  safety-sensitive  employees  that 
work  for  a  recipient  or  any  entity 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  operators,  which  are  not  covered. 

11.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  Department 
of  Transportation. 

12.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  are 
issuing  alcohol  misuse  prevention  rules 
in  today's  issue  of  the  Federal  Register 
Those  agencies  are:  FHWA  (49  CFR  part 
350),  FRA  (49  CFR  part  219),  FAA  (14 
CFR  part  61).  and  RSPA  (49  CFR  part 
654). 

13.  Employer.  This  definition  applies 
to  entities  that  must  implement  an 
alcohol  misuse  rule.  It  includes 
recipients  and  other  entities  that 
provide  mass  transit  service  or  perform 
a  safety-sensitive  function  for  a 
recipient.  It  includes  subredpients. 
operators,  contractors,  and  consortia. 

14.  FTA.  FTA  is  the  abbreviation''for 
the  Federal  Transit  Administration. 

15.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

16.  Performing  (a  safety-sensitive 
function).  For  a  general  discussion  of 
this  definition,  see  the  common 
preamble  issued  by  the  Office  of  the 
Secretary,  published  elsewhere  in 
today's  Federal  Register. 

17.  Railroad.  This  definition  is  from 
the  Railroad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA's 
jurisdidion  from  FRA's.  Basically.  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  runs  on  rails  and  is 
connected  to  the  general  railroad 
system.  FTA  thus  has  jurisdidion  over 
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all  selfnamtained  fonns  ot  mess 
transportation  Ibat  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funAng  from  the  FTA  tmder  sections  3. 
9,  or  IB  of  Ae  FT  Act  or  section 
103(eM4)  of  title  23  of  the  U.S.  Code. 

18.  Recipient.  This  definition,  based 
on  the  Act.  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FFA  under 
section  3, 9,  or  18  of  the  FT  Act  or 
section  MJ3(eK4)  of  title  23  of  the  U.S. 
Code. 

19.  Refuse  to  submit.  For  a  general 
discussion  of  d»is  definition,  see  the 
common  preamble  as  weH  as  part  40  of 
this  title.  Procedures  for  Transportation 
Wori^place  Drug  and  Alcohol  Testing 
Programs,"  paMi^ied  elsewhere  in 
today's  Federal  Re^ster. 

20.  Safety-sensitive  ^notion.  Tliis 
definition  detwmines  which  categories 
of  employees  are  subject  to  the  rule. 
Because  each  recipient  uses  its  own 
terminology,  we  have  decided  to  define 
safety-senntive  based  on  the  function 
performed  instead  of  listing  specific  )ob 
categories.  Each  employer  must  decide 
for  itself  whether  a  particular  employee 
performs  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categ«>ries  of 
safety-sensitive  functions.  The  list  itself 
is  exclusive,  which  means  that  either  an 
employee  performs  a  safety-sensitive 
function  listed  in  a  category  or  the  does 
not.  An  employer  may  not  add  any 
category  to  the  Kst  unless  it  wishes  to 
test  those  additional  employees 
separately  under  its  own  authority. 

The  first  category  is  operating  a 
revenue  service  vehicle,  whetl»r  or  not 
the  vehicle  is  in  service.  In  short,  an 
employee  who  operates  a  revenue 
service  vdiicle  for  any  purpose 
wfhatsoever  is  a  safety-sensitive 
einployee  and  is  subject  to  the  rule. 

The  second  category  is  operating  a 
nonrevenue  service  vehicle  when 
required  to  be  operated  by  a  holder  of 
a  CDL  The  third  category  is  controlling 
dispatch  or  movement  of  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintaining  a 
revenue  service  vehicle  unless  the 
recipient  receives  section  18  funding 
and  contracts  out  such  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operational,  h  does  not  include  cleaning 
either  the  interior  or  the  exterior  of  the 
vehicle  or  transit  facility.  This  category 
sped  Really  excludes  only  die 
employees  of  a  contractor  or  other  entity 
who  maintains  revenue  service  vehicles 
for  section  18  recipients.  Hence,  all 


ol  wr  employees  who  manntain  nvenoe 
sc  rvice  vehicles  whether  by  contract  or 
ol  lerwise  are  safety-senative 
eiiployees. 

The  fifth  category  is  carrying  a  firaarm 
fo  r  secerity  purposes.  A  security  guard 
VI  lo  does  not  carry  a  fireerm  is 
e]  eluded  frcwn  this  categwy,  and  is  not 
a  »fety-sensitive  employee. 

We  nole  that  supervisors  are  included 
id  this  definition  so  long  as  the 
SI  pervisor  performs  or  the  sopervisor's 
jc  )  description  includes  the 
p  jrformance  of  any  of  the  functions 
li  ;ted  in  categories  1  through  5. 

21.  Screening  test.  For  a  general 

d  scussion  of  this  definition,  see  the 
preamble  accompanying  Part  40  of  this 
ti  ;le.  Procedures  for  Transportation 
V  'orkplace  Drug  and  Alcohol  Testing 
P  rograms,  published  elsewhere  in 
t(  day's  Federal  Register. 

22.  Small  operator.  A  small  operator 
ij  a  recipient  operating  primarily  in  an 
a  ea  of  less  than  200,000  in  population. 

23.  Substance  abuse  professional.  For 
a  general  discussion  of  this  definition 

s  je  the  common  preamble  published  by 
t  le  Office  of  the  Secretary,  published 
e  sewrfaere  in  today's  Federal  Register. 

24.  Vebich.  This  definition  lists  types 
0  f  vehicles  used  in  mass  transportation. 

0  r  which  may  be  involved  in  accidents 

\  dth  such  vehicles.  Because  mass  transit 
e  ncompasees  travel  by  bus,  van,  ferry 
t  oet,  and  rail,  the  Hst  is  meant  to  be 
\  ery  broad,  covering  every  type  of 
c  onveyance  used  to  provide  mass  transit 
(  ncluding  such  things  as  people  movers 
i  nd  inclines).  The  term  "mass  transit 

1  ehicle"  is  used  to  distinguish  vehicles 
t  ctually  used  for  transit  purposes  fmm 

{ rose  used  by  the  general  public. 

25.  Violation  rate.  For  a  general 

(  iscussion  of  this  definition,  please  see 
1  le  common  preamble  issued  by  the 
I  Mfice  of  the  Secretary,  published     ' 
Isewhere  in  today's  Federal  Register. 

'.  Preemption  of  State  and  Local  Laws. 
§654.9). 

The  Act  provides  that  this  rule 
neempts  any  inconsistent  State  or  local 
aw,  ordinance,  rule,  regulation, 
tandard,  or  order. 

Consistent  with  long-standing 
)ep>artment-wide  interpretation  <rf  this 
ype  of  preemption  language,  the 
egulation  specifies  that  "inconsistent 
vith"  means  that  the  regulation: 

(1)  Preempts  a  State  or  local 
equirement  if  compliance  with  the 
ocal  requirement  and  the  FTA 
egulation  is  not  possible;  or 

(2)  Preempts  a  State  or  local 
equirement  if  compliance  widi  the 
ocal  requirement  is  an  obstacle  to 
iccomplishing  the  provisions  of  the 
TA  regulation. 


On  the  otiwr  hand,  neither  the  statute 
nor  the  n^dataoB  ptemapU  State 
criminal  fewrs  that  impose  sanctions  for 
reckless  coadnct 

C.  Other  Requirements  Imposed  by  an 
Employer.  (§654.11) 

An  employer  may  impose  other 
requirements  in  additioa  to  those 
imposed  by  this  rule  if  those  additional 
requiremeats  do  not  oonflict  or  interfere 
with  the  requirements  of  this  rule.  For 
exam|>le,  an  employer  may  require  a 
supervisor  to  be  trained  for  two  hours 
instead  of  one ,  or  an  employer  may 
"provide  training  for  employees. 

H.  Requirement  for  Notice.  (§654.13) 

This  section  requires  an  employer  to 
notify  an  employee  that  the  einployee  is 
being  tested  under  Federal  law.  This 
section  specifically  bars  an  employer 
fitxn  misrepresenting  a  test  conducted 
under  its  own  authority  as  a  test 
mandated  by  Federal  law. 

I.  Starting  Date  for  Alcohol  Testing 
Programs.  (§654.15) 

This  section  states  the 
implementation  date  for  large  operators. 
States,  and  small  operators. 

Subpart  B — Prohibitiorts 

This  subpart  identifies  the  acts 
prohibited  by  the  rule.  Although  the 
rule  text  addresses  the  employer,  we 
believe  these  sections  are  best 
understood  if  they  are  directed  to  the 
employee. 

A.  Alcohol  Concentration.  (§«54.21) 

This  section  sets  the  alcohol 
concentration  level  prohibitBd  by  die 
rule  at  0.04.  A  covered  employee  may 
not  perform  a  safety-sensitive  fonction 
when  his  or  her  aloohol  concentration 
level  is  at  0.04  or  greater. 

B.  On-duty  Use.  (§  654.23) 

This  section  prohibits  a  covered 
employee  from  consuming  alctrfiol 
while  performing  a  safety -sensitive 
function.   * 

C.  Pre-duty  Use.  (S  654.25) 

Paragraph  (a)  prcrfiibits  employees 
from  consuming  alcohol  four  hours 
before  performing  a  safety-sensitive 
function. 

For  on-call  employees,  the  employer 
must  prohibit  a  covered  employee  from 
using  alcohol  within  four  hours  of 
performing  a  safBt3^-sensitiva  function. 
and  must  establish  a  procedure  that 
allows  an  employee  to:  (1)  Say  he  has 
used  alcohol  and  (2)  indicate  whether 
be  is  able  to  perform  his  safety-sensitive 
function.  If  the  employee  believes  he  is 
not  capable  of  performing  bis  safety- 
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sensitive  iiMictian.  the  employer  shall 
excuse  the  employee  from  doing  so.  If^ 
however,  the  emplojne  beiierss  he  is 
capable  ofperfbrming  a  safcrty^aensitive 
functkm.  the  em|doyer  shall  test  the 
employee  and  shall  permit  the 
employee  to  perform  a  safety-sensitive 
function  If  his  alcohol  concentration 
level  measures  less  than  0.02.  If  ao 
employee's  alcohol  concentration  level 
measures  at  04)2  or  greater  but  less  than 
0.04.  the  enqrioyer  may  allow  the 
employee  to  perform  his  safety-sensitive 
function  only  if  he  is  retested  and  his 
alcohol  concentration  level  measures 
less  than  0.02.  If  an  employee  is  not 
retested.  he  must  wait  until  eight  hoars 
has  elapsed  before  resuming  the 
performance  of  a  safety-sensitive 
function. 

To  encourage  employees  to  admit  that 
they  have  consumed  alcohol,  they  shall 
not  be  subject  to  the  consequences 
specified  in  st^>part  E.  If,  however,  an 
on-call  employee  does  not  indicate  that 
she  has  consumed  alo^l  and  exhibits 
signs  of  alcohol  misuse,  she  may  be 
subject  to  reasonable  suspicion  testing. 
If  the  test  indicates  an  alccrfiol 
concentration  level  at  0.04  or  greater  she 
would  be  subject  to  the  consequences  of 
violating  this  rule. 

D.  Use  Following  an  Accident. 
(§654.27) 

This  section  prohibits  an  employee 
from  consuming  alcohol  after  an 
accident  until  she  has  been  tested,  eight 
hours  have  elapsed,  or  if  an  employee's 
conduct  is  completely  discounted  as  a 
contributing  factor  to  the  accident.  In 
the  case  of  fatal  accidents,  the  covered 
employee  on  duty  in  the  vehicle  at  the 
time  of  the  accident  must  refrain  from 
drinking  for  eight  hours  or  until  she  has 
been  tested,  whichever  occurs  first. 

E.  Refrisal  to  Submit  to  a  Required 
Alcohol  Test  (§  654.29) 

If  an  employee  refuses  to  submit  to  a 
random,  post-acddent,  reasonable 
suspicion,  or  follow-up  test,  he  is 
treated  as  if  he  tested  at  0.04  or  greater 
and  subjected  to  the  consequences 
established  in  subpart  E. 

Subpart  C— Tests  Required 

A.  Pre-employment  Testing.  (§654.31) 

This  section  requires  an  employer  to 
administer  a  pre-employment  alcohol 
test  to  applicants  and  employees 
transferring  from  a  nonsafety-sensitive 
position  to  a  safety-sensitive  position. 

This  section,  however,  does  not 
preclude  an  employer  from  hiring  an 
applicant  before  the  administration  of 
an  alcohol  test.  Nor  does  this  section 
preclude  an  employer  from  hiring  an 
applicant  who  has  taken  an  alcohol  test 


indicating  en  yVrrhH  coaoentiatian 
level  of  OiM  ar  9«ater.  It  states  that 
before  an  employee  perfonns  a  safety- 
sensitive  fimrlicw.  an  employae  must 
take  an  aloohd  test  with  a  resuh 
indicating  aa  aloofaol  concentration 
level  less  than  (L04. 

This  section  also  applies  to  current 
empk>yees  tnaasfening  bam  a 
nonsafety-sonaitive  p<»iticn  to  a  safety- 
sensitive  positiaa.  Similarly  to  an 
applicant,  the  transferee  must  take  an 
alcohol  test  prior  to  the  first  time  sim 
perfonns  a  safety-sensitive  function 
with  a  resuh  indicating  an  aloobol 
concentration  level  less  than  0.04. 

If  an  appUcaat's  or  a  transferee's 
alcf^ol  coDoeotration  level  measures  at 
0.02  or  greater  but  less  than  0.04,  they 
cannot  perfann  a  safety-sensitive 
function  until  their  aloohol 
concentration  level  measures  less  than 
0.02.  The  employer,  therefore,  may  opt 
to  retest  them  until  their  alrriKol 
concentration  level  measures  less  than 
0.02  or  not  to  allow  them  to  perform  a 
safety-sensitive  function  for  eight  hours. 

Paragraph  (b)  of  this  section  allows 
the  employer  to  waive,  under  very 
limited  cinnonstances,  the 
administration  of  a  pre-employment 
test.  A  test  may  be  waived  when  (1)  the 
applicant  or  transferee  has  been  te^ed 
within  the  previous  six  months  under 
the  requirements  of  another  DOT 
agency's  alcohol  misuse  prevention 
rule;  and  (2)  the  employer  ensures  that 
no  prior  employer  has  knowledge  or 
records  of  an  employee's  violation  of  an 
alcohol  misuse  rule  within  the  previous 
six  months.  This  section  requires  an 
employer  to  contact  prior  employers 
seeking  this  information. 

If  an  employer  does  hot  wish  to  seek 
this  information,  it  may  choose  to 
administer  a  pre-emplo3m3ent  test. 

B.  Post-accident  Testing.  (§654.33) 
.   This  section  requires  a  test  after  an 
accident  has  occurred,  and  establishes 
two  categories  of  accid^ts,  fatal  and 
nonfatal.  Nohfetal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  v^icfe  involved.  For  a  more 
complete  description  of  the  ways  in 
which  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-acddent  testing  in  the  portion  of 
the  preambfe  that  responds  to 
comments. 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possibfe,  but  within  8  hours  of 
the  accident. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing;  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 


an  aloohol  test  Remaining  readily 
available  means  th«  the  employer 
knoars  the  wheraabouts  of  the  employee 
and  must  coodoct  the  test  as  soon  as 

practicable  hat  witiHB  •  honrs  of  the 
accident. 

This  sectioa  aUcms  an  cnqiloyee  to 
seek  medicBl  attentioii,  assist  injured 
individuals,  or  obtain  atsistance  in 
dealing  with  the  aoddent  if  necessary 
befafe  Ming  tested  for  misusing  alcohol. 

C.  Random  Testing.  (§  654.35) 

Hie  ivle  vequiiesAn  employer  to 
randomly  test  covered  empl<^ees  for  the 
misuse  of  alo^oL  Hie  tasting  nnist 
truly  be  teadan,  which  »nanir  that  it  is 
random  with  respect  to  tfie  person 
tested  and  the  predictafaiiity  of  the 
actual  administration  of  "die  test. 

An  employer  cannot  use  an 
employee's  name  in  a  random  selection 
pool.  Rather,  an  employer  must  identify 
each  covered  employee  by  a  unique 
number,  such  as  a  social  security  or  a 
payroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  mede.  Each  covered 
employee  must  have  an  equal  chance  of 
being  tested.  Onoe  a  covered  employee 
is  selected  and  tested,  their 
identification  number  is  reentered  into 
the  pocd  so  that  they  vrill  have  an  equal 
chance  of  being  tested  die  next  time  the 
employer  comhicts  random  testinc. 

An  emplo]«r  must  lest  randomfy 
throughout  ^e  cafeodar  jreer.  Testing 
must  be  unannounced  and  occur  on  a 
reasonable  basis  throughoxit  the  entire 
calendar  year.  Random  tests  must  be 
conducted  in  an  impredictable  fashion. 
For  example,  an  employer  may  not 
conduct  random  tests  only  on  a  Monday 
or  only  at  the  beginning  erf' a  shift. 
Further,  once  an  employee  is  notified  of 
his  selection  for  a  random  test,  be  must 
report  (or  be  escorted)  immediately  to 
the  collection  site. 

This  section  also  describes  die 
random  aloohol  testing  rate  which  is 
based  on  the  number  of  test  results 
indicating  an  alcohol  concentration  of 
0.04  or  greater  in  the  transit  industry 
and  thus  may  be  decreased  or  increased 
on  the  basis  of  data  made  available  to 
FTA.  The  rule  requires  employers  to 
randonjly  test  at  a  minimum  annual  rate 
of  25  percent,  which  means  that  the 
number  of  tests  to  be  administered 
during  a  year  must  t>e  equal  to  25 
percent  of  the  number  of  employees  in 
the  selection  pool  Based  on  the  data 
FTA  receives,  however,  the  rate  may  be 
lowered  to  10  percent  if  the  positive 
random  alcohol  rate  of  the  transit 
industry  is  less  than  0.5  percent  per  year 
for  two  consecutive  years.  If  the  rate  is 
lowered,  it  may  subsequently  be 
increased  to  50  percent  if  the  transit 
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industry  positive  random  alcohol  rate  is 
equal  to  or  greatec  than  one  percent  for 
one  year.  FTA  will  publish  a  Notice  in 
the  Federal  Regiater  annually 
announcing  the  random  alcohol  testing 
rate.  We  emphasize  that  the  rate  is 
calculated  and  implemented  industry- 
wide, and  not  on  the  basis  of  any 
individual  employer's  rate. 

For  compliance  purposes,  it  is 
important  to  note  tnat  in  calculating  its 
positive  random  alcohol  testing  results 
an  employer  must  include  a  refusal  to 
submit  to  a  test  as  an  alcohol  test  result 
of  0.02  or  greater. 

This  section  establishes  definite 
C      periods  of  time  an  employee  may  be 
randomly  tested  for  alcohol,  just  before, 
during,  and  just  after  performing  a 
safety-sensitive  function. 

D.  Reasonable  Suspicion  Testing. 
(§654.37) 

This  section  establishes  testing  based 
on  reasonable  suspicion  that  an 
employee  has  misused  alcohol  and 
establishes  the  standard  the  employer 
must  use  in  determining  whether  to 
conduct  such  a  test.  First,  a  supervisor, 
trained  in  detecting  the  signs  and 
symptoms  of  alcohol  misuse  must 
observe  the  employee's  appearance, 
behavior,  speech,  and  body  odors  for 
signs  of  alcohol  misuse.  Then  the 
trained  supervisor  determines,  based  on 
specific,  contemporaneous,  and 
articulable  observations,  whether  the 
employee  must  take  a  reasonable 
suspicion  alcohol  test. 

This  standard  precludes  the  use  of 
long  term  indicators  of  alcohol  misuse 
such  as  absenteeism,  tardiness, 
occupational  injuries,  or  moving  traffic 
or  operating  rule  violations  as  a  basis  for 
a  reasonable  suspicion  determination. 

Although  the  observation  and 
determination  must  be  made  by  a 
super^'isor  trained  in  the  signs  and 
symptoms  of  alcohol  misuse,  this 
standard  does  not  preclude  the  use  of 
obser\ations  made  by  third  parties  such 
as  passengers.  Should  a  passenger 
believe,  however,  that  an  employee  has 
misused  alcohol,  a  trained  supervisor 
should  observe  the  employee  first  hand 
and  decide  whether  a  reasonable 
suspicion  test  is  warranted. 

Tnis  section  limits  the  period  of  time 
the  trained  supervisor  may  observe  the 
employee  for  signs  and  symptoms  of 
alcohol  misuse  to  just  before,  during,  or 
just  after  the  employee  performs  a 
safety-sensitive  function  and  limits  the 
time  frame  for  the  employer  to  decide 
that  a  reasonable  suspicion  alcohol  test 
is  necessary  to  these  time  periods  as 
well. 

Once  a  reasonable  suspicion 
determination  is  made,  paragraph  (d) 


uires  the  employer  to  conduct  a 
rei  sonable  suspicion  alcohol  test.  If,  for 
SOI  ne  reason  a  test  cannot  be 
ad  ninistered  after  a  reasonable 
sui  ipicion  determination,  paragraph  (d) 
gi\  es  the  employer  two  options.  The 
en  ployer  can  wait  for  eignt  hours  to 
eU  }se  before  allowing  an  employee  to 
p«  form  a  safety-sensitive  function,  or 
th«  employer  can  administer  an  alcohol 
tea  [  sometime  during  the  eight  hours.  In 
an  r  event,  if  a  test  is  not  conducted 
wi  bin  two  hours  the  employer  must 
ret  ord  why  it  was  not  conducted.  If  it 
wa  s  not  conducted  within  eight  hours, 
th(  employer  must  also  record  the 
rea  sons  for  that  failure.  The  employer 
m\  St  maintain  these  records  and  submit 
th<  m  to  the  FTA  upon  request. 

'  Vhen  an  employee  is  not  given  a 
rea  sonable  suspicion  test,  this  paragraph 
pn  eludes  an  employer  from  applying 
the  consequences  established  in  subpart 
E  f  >r  a  violation  of  the  rule. 

E.  letum  to  Duty  Testing.  (§  654.39) 

'  "his  section  requires  an  employee 
wl  Q  has  violated  a  prohibition  of 
Su  >part  B  to  take  a  return  to  duty  test. 
Th  >  employee  may  not  perform  a  safety- 
ser  sitive  function  until  she  has  taken  a 
ret  uTi  to  duty  test  indicating  that  her 
ale  >hol  concentration  level  is  less  than 
OX  I. 

m  addition,  because  of  the  prevalence 
of  eombined  drug  and  alcohol  misuse, 
an  employer  may  also  subject  an 
em  jloyee  who  previously  tested  at  0.04 
or  reater  under  the  FTA  alcohol  rule  to 
a  r  turn  to  duty  drug  test. 

F.  "ollow-up  Testing.  (§654.41) 

I  pon  taking  a  return  to  duty  test  with 
a  n  suit  less  than  0.02,  an  employee  is 
sul  ject  to  follow-up  testing  for  up  to  60 
mc  [iths.  During  the  first  12  months  the 
em  )loyee  is  subject  to  a  minimum  of  6 
fol  Dw-up  alcohol  tests,  which  must  be 
un  nnounced  and  conducted  reasonably 
thr  >ughout  the  12  months. 

/  fter  those  1 2  months,  the  substance 
abi  se  professional  determines  whether 
the  employee  should  be  subject  to 
fol  Dw-up  testing  for  the  remaining  48 
mo  iths.  Because  many  individuals 
abi  se  more  than  one  substance  at  a 
tim  B,  an  employer  may,  based  on  the 
rec  )mmendations  of  the  SAP,  subject  an 
em  >loyee  who  previously  tested  at  0.04 
or   reater  under  the  FTA  alcohol  rule  to 
fol  )w-up  testing  for  the  use  of 
pre  libited  drugs.  An  employer  may  also 
suh  ect  an  employee  who  previously 
fail  xl  to  pass  a  drug  test  under  part  653 
to  f  )llovv-up  testing  for  the  misuse  of 
alci  ihol. 

L  ike  reasonable  suspicion  and 
ran  iom  testing,  follow-up  testing  must 
be  I  onducted  just  before,  during,  or  just 


after  the  employee  performs  a  safety- 
sensitive  function. 

It  is  important  to  note  that  an  ,   - 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
testing  under  this  rule. 

G.  Retesting  of  Covered  Employees  With 
an  Alcohol  Concentration  of  0.02  or 
Greater  but  Less  Than  0.04.  (§654.43) 

This  section  applies  when  an    - 
employee  has  taken  an  alcohol  test 
showing  an  alcohol  concentration  level 
of  0.02  or  greater  but  less  than  0.04. 
When  this  happens  the  consequences  of 
subpart  E  do  not  apply.  The  employee, 
however,  may  not  perform  a  safety- 
sensitive  function  with  this  amount  of 
alcohol  in  his  system.  The  rule 
provides,  therefore,  that  the  employer 
may  opt  to  retest  the  employee  or 
prohibit  him  fronf  performing  a  safety- 
sensitive  function  for  eight  hours.  If  an 
employer  selects  the  first  option  and 
retests  the  employee,  the  employee  may 
perform  a  safety-sensitive  function  only 
if  on  retest  his  alcohol  concentration 
level  measurers  less  than  0.02.  If  the 
employer  elects  to  do  so,  it  may  conduct 
several  tests  until  the  employee's 
alcohol  concentration  level  measures 
less  than  0.02. 

Subpart  D — Administrative 
Requirements 

A.  Retention  of  Records.  (§654.51) 

Section  654.51  explains  which 
records  relating  to  the  alcohol  testing 
program  must  be  retained  and  for  how 
long. 

The  rule  provides  for  three  separate 
record  retention  periods  for  different 
types  of  records,  five  years,  three  years, 
and  one  year.  Each  employer  must 
maintain  for  five  years  records  of 
covered  employees"  alcohol  test  results 
of  0.02  or  greater,  documentation  of 
refusals  to  take  an  alcohol  test,  and 
covered  employee  referrals  to  the  SAP. 
Collection  process  and  employee 
training  documents  must  be  retained  for 
two  years,  while  records  of  test  results 
less  than  0.02  must  be  retained  for  one 
year. 

B.  Reporting  of  Results  in  a  Management 
Information  System.  (§654.53) 

The  reporting  requirements  required 
in  section  654.53  are  part  of  a 
Department-wide  effort  to  standardize 
reporting  for  alcohol  testing,  by 
establishing  a  Management  Information 
System  (MIS).  The  data  collected  will  be 
used  by  FTA  and  DOT  to  identify 
trends,  to  determine  the  random  alcohol 
testing  rate,  and  to  assess  the  success  or 
failure  of  the  agency's  regulatory 
program. 
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The  data  •leraoitB  were  celected  to 
provide  IniotmBtofi  od  the  acope  of  the 
program,  the  prevalence  of  alamol 
misuse  in  mass  transportation,  the 
implementation  of  tbis  program,  and  the 
deterrent  effect  of  the  rules  over  time. 

Recipients  and  sofarecipients  must 
submit  to  FTA  their  own  arniaal  reports 
as  well  as  an  arnnial  report  from  each  of 
their  contractors  with  covered 
emplojrees.  Each  report  submitted  must 
cover  a  calendar  vear.  The  dosing  date 
for  data  is  Decenmer  31  and  the  report 
is  due  at  FTA  by  Mardi  15  of  the 
following  year. 

C.  Access  to  Facilities  and  Records. 
(§654.55) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  carcumstances, 
from  releasing  iniiannation  contained  in 
records  required  to  be  maintained  under 
this  rule.  Examples  of  such  records 
include  any  dociunent  generated  as  a 
result  of  a  reasonable  suspicion 
determination  or  a  refusal  to  take  an 
alcohol  test.  An  employer,  however, 
may  release  infuruiation  when  required 
to  do  so  by  law  or  this  rule,  or  if 
expressly  authorized. 

Paragraph  (b)  provides  that  the 
employer  must  provide  the  employee 
copies  of  records  relating  to  ihe 
employee's  alcohol  tests  or  pertaining  to 
the  employee's  use  of  alcohol.  Once  Ae 
employee  has  submitted  his  request  in 
writing,  the  emplojrer  must  promptly 
provide  the  records  to  him.  The 
employer  may  chai:ge  for  reproducing 
the  records  but  only  for  those  records 
specifically  requested. 

Paragraph  Ic)  requires  flie  en^loyer  to 
allow  certain  governmental  entities  to 
have  access  to  any  facility  used  to 
comply  with  this  rule.  The  rule  provides 
that  the  Secretary  of  THssportation  or 
representatives  from  any  other  DOT 
agency  shall  have  access.  In  addition, 
the  rule  requires  en  eoaployer  to  allow 
the  State  agency  designated  by  the 
governor  to  oversee  rail  fixed  guideway 
systems  to  also  have  access  to  its 
facilities  so  as  to  properly  oversee  the 
safety  of  a  raH  fixed  guideway  system  as 
required  by  section  28  of  the  FT  Act  We 
note  here  th^  the  State  oversight  of  rail 
fixed  guideway  system  Notice  of 
Proposed  Rulemdcliig  published  in  the 
Federal  Regisler  on  December  9. 1993  at 
58  FR  64656  oontains  FTA's  proposal 
for  the  State  oversight  agency. 

Paragraph  (d)  reqaiies  an  eaqilayer  to 
give  certain {owmineatal  entities 
copies  of  test  lasults  and  aay  other 
infornutioa  pettaifitqg  to  Itiie  employer's 
alcohol  misuse  proveotian  program. 
Those  govenuneotal  entities  are  the 
same  as  those  «i»»nfifrd  in  subsection 
(c). 


Paregreph  (ej  Mquires  an  employwto 
disclose  kdoaoabaa  about  the 
employer's  administrataoo  of  a  poet- 
acddeat  alcohol  taM  to  die  National 
Transportatioa  Safetj  Boaxd  (NTSB) 
when  it  investigates  an  accident. 

Paragraph  (f^  provides  that  the 
employer  must  ^ve  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  information  specifically 
authoriaed  by  the  employee  in  her 
written  remiest 

Pangr^B  ^  requires  the  empk^erto 
disclose  certain  vdoaattkaa  when 
requested  to  do  so  by  the  employee  or 
a  dedsioiiiBaker  in  a  lanvsuit.  grievance, 
or  other  proceeding  when  auch  a 
proceeding  has  been  initiated  by  the 
employee  and  arises  from  the  results  of 
an  alcohol  test  administered  under  this 
part  or  from  the  employer's 
detemioation  that  the  employee  has 
violated  a  provision  in  subpart  B.  This 
provision  does  not  cover  any  proceeding 
initiated  by  a  third  party.  This  provision 
is  limited  to  employment-type  artipn; 
such  as  worker's  compensation  or 
unemployment  compensation  which  are 
initiated  bjy  the  employee. 

Subsection  th)  provides  that  the 
employer  must  release  information  to 
any  indivvhaal  when  requested  to  do  so 
by  the  employee  in  writing.  The 
employer  may  release  only  that 
informati<Mi  specifically  ^tt^nrii^  by 
the  employee. 

Subpart  E — Consequences  for 
Employees  Engaging  in  Aleohol-Jiehrted 
Conduct 

hi  general,  this  subpart,  addresses  the 
consequences  to  eiiip4o<^ees  for  violating 
any  provision  oontained'in  subpart  B. 
This  sub^rt  contains  three  factions,  the 
first  two  o<' H^ch  apply  to  every 
empioyee  who  Jus  violated  a  provision 
in  subpart  B.  The  third  section  concerns 
only  than  employees  whose  ^cohol 
concentratian  levd  was  tested  at  0.02  or 
greater  but  less  than  0.04. 

A.  Removal  From  Safety-sensitive 
Function.  (§654.61) 

This  section  requires  employers  to 
remove  an  eiaployee  from  his  safety- 
sensitive  function  if  the  employee  has 
violated  any  of  the  prohibitions  Ksted  in 
subpart  B.  The  reflation  is  silent 
concerning  any  subsequent  disciplinary 
actions,  induding  termination 's,  to  be 
taken  against  the  employee. 

B.  Required  Evaluation  and  Testing. 
(§654.63) 

Once  an  employee  has  oommitted  a 
violation  of  subpart  B.  she  must  aot 
only  be  removed  from  her  safety- 


sensitive  poiitjon.  she  must  also  be  told 
of  the  nsoueaat  availahla  to  her  to 
evahialaaad  reaolve  pnbfana 

associated  with  alooliol  nisDae.  She 
must  then  he  evahiated  by  a  eubstaaoe 
abuse  pioietaioML 

C  Other  Alcohol-related  Conduct. 
(§654.65) 

This  aectioB  axplaias  the 
consequeacas  (or  those  eaiphiyees 
whose  alcohol  rrmrmT»tration  tevel 
measiires  at  4.02  or  gnatar  but  less  than 
0.04.  In  this  aitiistiea.  the  eaployer  has 
two  optioBs:  it  can  retest  the  cm^oyee 
and  TCtum  her  to  her  safety-sensitive 
function  when  the  test  indicetes  that  her 
alcohol  concentration  level  is  less  than 
0.02.  Or.  the  employer  may  remove  the 
employee  from  her  safety-sensitive 
position  for  at  least  eight  hours. 

An  employer  may  not  apply  the 
conseqaences  of  Subpart  E  to  an 
eraphiyee  whose  elcohol  level  measures 
at  0.02  or  greater  hot  less  than  0A4. 

'  Subpart  F—AJcoboIiiisuaelnponaatkui. 
Training,  and  Referral 

A.  Employer  ObUgation  to  Promulgate  a 
Policy  on  the  Nfisuse  of  AkohoL 
(§654^1) 

The  rule  requires  an  employer  to 
make  available  to  every  safety-sensitive 
employee  a  policy  statement  describii^ 
the  employCT*s  alcohol  testing  program. 
The  policy  must  mdude  the  following 
information: 

1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  information 
about  the  program. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  failing  an 
alcohol  test 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  relation. 

The  FTA  expects  each  employer  to 
describe  the  consequences  of  a  covered 
employee's  taking  an  alcohol  lest 
indicating  an  alcohol  concentration  at   ^ 
0.04  or  greatec  which  must  include 
removal  of  the  employee  from  his 
safety-sensitive  position  and  evaluation 
and  possible  referral  for  treatment.  In 
addiUoi^at  the  empioyer's  discretion  ' 
the  policy  statement  could  describe 
funding  arraogeraeDts  for  treatment.  The 
policy  must  inritrale  whether  an 
employer  %vould  suspend  or  «erminale  a 
covered  employee  who  has  talsen  a  test 
with  a  result  at  0.04  or  greater,  and  the 
circumstances  under  which  stioh 
actions  will  be  taken. 

The  rule  does  aot  moodate 
rehabilitation  liar  a  covered  employee, 
but  only  requires  thai  an  employee  be 
evaluated  by  an  SAP  to  detennine 
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whether  the  employee  has  a  problem 
%vith  alcohol  misuse.  If  treatment  for  a 
covered  employee  is  deemed  necessary, 
the  rule  does  not  require  the  employer 
to  pay  for  it.  Any  decision  to  provide 
treatment,  and  who  should  pay  for  it.  is 
made  at  the  local  level. 

This  position  on  treatment  is 
consistent  %vith  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
Hollings  clarified  this  point  by  stating: 

DOT  must  issue  regulations .  .  .  providing 
for  the  opportunity  for  treatment  of 
employees  in  need  of  assistance  in  resolving 
prcolems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
tBat  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treatment,  wages  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec.  S14770  (daily  ed.  Oct.  16. 1991) 
(Statement  of  Sen;  Danforth) 

The  Senator's  understanding  is  correct. 
Such  arrangement  could  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  .  .  137  Cong.  Rec. 
S14770  (daily  ed.  Oct.  16. 1991)  (Statement 
of  Sen.  Hollings). 

B.  Training  for  Supervisors.  (§  654.73) 

This  section  provides  that  supervisors 
who  may  make  reasonable  suspicion 
determinations  must  be  trained  about 
the  physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  use.  Such  a  supervisor  must 
receive  at  least  60  minutes  of  training, 
which  may  be  added  to  the  60  minutes 
of  training  required  under  the  FTA  drug 
rule,  published  elsewhere  in  today's 
issue  of  the  Federal  Register. 

C  Referral,  Evaluation,  and  Treatment. 
(§654.75) 

This  section  concerns  only  those 
employees  who  have  violated  a 
provision  in  Subpart  B.  This  section 
requires  the  employer  to  advise  such  an 
employee  of  the  resources  available  to 
her  in  resolving  problems  associated 
with  alcohol  misuse.  The  information 
provided  by  the  employer  shodd 
include  the  names,  addresses,  and 
telephone  nimibers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

Such  an  employee  must  be  evaluated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  alcohol  misuse.  The  substance 
abuse  professional  then  determines 
what  kind  of  help  the  employee  needs. 
Any  employee  who  has  violated  subpart 
B  must  take  a  rettim  to  duty  test  before 
she  may  be  allowed  to  perform  a  safety- 
sensitive  function  with  a  result  showing 
that  her  alcohol  concentration  level 
measures  less  than  0.02. 


If.  however,  the  SAP  determines  that 
he  employee  needs  help  in  resolving 
trobleros  with  alcohol  misuse,  the 
employee  must  follow  the  course  of 
reatment  prescribed  by  the  SAP.  To 

I  etum  to  duty,  the  employee  must  be 

I  evaluated  by  a  substance  abuse 
>rofessional  again  to  determine  whether 
he  employee  has  properly  followed  the 

I  reatment  coiuse  originally  prescribed 

I  nd  is  able  to  rettmi  to  work. 

Then,  such  an  employee  must  not 
I  tnly  take  a  return  to  duty  test  but  she 
i  nust  also  submit  to  follow-up  testing, 
1  vhich  occurs  unpredictably  and 
inannoimced  for  up  to  sixty  months 
oUowing  her  return  to  duty.  Based  on 
I  he  recommendations  of  the  SAP.  the 
I  mployee  may  be  subject  to  both  drug 
I  nd  alcohol  follow-up  testing.  The 
I  mployee  must  take  at  least  six  follow- 
\  ip  alcohol  tests  (all  indicating  an 
t  Icohol  level  less  than  0.02)  during  the 
Erst  12  months  following  her  return  to 
(  uty.  After  that  period  of  time,  the  SAP 
(  etermines  whether  the  employee 
)  hould  continue  to  be  subject  to  follow- 
\  ip  testing  for  the  additional  48  months 
I  nd  if  so  shall  determine  how  many 
1  »sts  the  employee  should  take  and  how 
I  iten  they  should  be  administered. 

Such  an  employee  remains  separately 
j  ubject  to  random  alcohol  testing. 

Paragraph  (d)  discusses  several 
{ mployment  options  concerning  the 
:  ul^tance  abuse  professional.  Who  pays 
I  or  the  services  of  the  substance  abuse 
professional,  however,  is  determined  at 
tie  local  level. 

Paragraph  (e)  prohibits,  in  some 
I  irciunstances,  a  substance  abuse 

Jrofessional  fromlreating  an  employee 
fter  evaluation  and  determination  that 
le  employee  needs  help.  This  section, 
I  iowever,  allows  an  evaluating  SAP  ^so 
I  a  treat  an  employee  when:  (1)  the  SAP 
1  i  an  employee  of  or  under  contract  to 
( n  employer;  (2)  the  SAP  is  the  only 
i  ource  of  appropriate  therapeutic 
1  reatment  provided  under  the 
( mployee's  health  plan  or  reasonably 

<  ccessible  to  the  employee;  (3)  or  the 

i  AP  works  for  a  public  agency  such  as 
i  Stale,  county,  or  municipality. 

Paragraph  (f)  provides  that  an 
« mployer  is  not  required  to  provide 
i  pplicants  with  an  opportimity  for 
I  eferral.  evaluation,  and  treatment. 

I  ubpart  G — Compliance 

This  subpart  establishes  the 

<  ertification  requirements  for  recipients 
(  f  FTA  funding  under  sections  3.  9.  or 

8  of  the  FT  Act  or  section  103(e)(4)  of 
I  tle23oftheU.S.Code. 


A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§  654.81) 

This  section  mandates  the 
withholding  of  Federal  funds  from  a 
recipient  of  FTA  funding  under  sections 
3, 9,  or  18  of  the  FT  Act.  or  section 
103(e)(4)  of  title  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  compliance  with  the  rule,  the 
recipient  either  must  implement  the 
requirements  of  the  rule  or  require  their 
implementation  by  subredpients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass 
transit  function  on  behalf  of  the 
recipient. 

It  IS  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  under 
section  1001  of  title  18  of  the  United 
States  Code. 

B.  Requirement  to  Certify  Compliance. 
(§654.83) 

This  section  reqtiires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.  We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators 
submitting  their  certifications  before 
January  1, 1995,  and  small  operators 
and  States  submitting  their  certifications 
before  January  1, 1996.  States  will 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient's  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  oo  so. 

V.  Americans  With  Disabilities  Act  of 
1990 

Title  I  of  the  Americans  With 
Disabilities  Act  of  1990  (ADA)  focuses 
on  responsibilities  of  employers  for 
employees.  A  basic  premise  of  title  I  is 
that  a  person  with  a  disability  must  be 
provided  a  reasonable  accommodation 
to  wcH^.  It  is  possible  that  some  covered 
woricers  will  be  considered  persons  with 
disabilities  forpurposes  of  protections 
under  the  ADA.  For  a  more  complete 
discussion  of  this  issue  please  see  the 
DOT-wide  preamble  preceding  this  FTA 
document  in  today's  Federal  Register. 

VI.  Econmnic  Aiial)rsis 

The  FTA  has  evaluated  the  industry- 
wide costs  and  benefits  of  the  rule, 
Prevention  of  Alcohol  Misuse  in  Transit 
Operations.  This  rule  will  require 
personnel  who  perform  safety-sensitive 
functions  to  be  covered  by  a  formal 
program  to  control  alcohol  misuse  in 
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mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  alcohol  misuse 
prevention  program.  Five  types  of 
alcohol  tests  will  be  administered: 

•  Pre-Employment 

•  Reasonable  Suspicion 

•  Post-Accident 

•  Random 

•  Return  to  Duty/Follow-up 
Transit  agencies  will  be  required  to 

report  the  number  of  tests  given,  the 
number  of  test  results  at  0.02  or  greater 
and  other  attributes  of  their  program  to 
the  FTA  and  to  certify  compliance  with 
this  regulation  annually. 

Annual  costs  of  the  alcohol  testing 
program  range  from  $10  to  $13  million 
per  year.  Total  costs  over  10  years  are 
$115  million. 

Annual  benefits  range  from  $6  to  $55 
y     million  per  year.  Total  benefits  over  10 
years  are  $482  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assumption  that 
all  transit  systems  will  start  from  scratch 
or  "ground  zero"  when  implementing 
alcohol  testing  programs  as  a  result  of 
this  regulation. 

Estimates  in  this  analysis  are  based  on 
(1)  the  1989  and  1991  National  Urban 
Mass  Transportation  Statistics  Section 
15  Annual  Reports,  (2)  the  1991  report, 
Substance  Abuse  in  the  Transit 
hidustry,  prepared  for  the  FTA  by  Booz, 
Allen  &  Hamilton,  Inc.,  (3)  data 
provided  by  the  Substance  Abuse  and 
Mental  Health  Service  Administration, 
and  (4)  information  from  other  agencies, 
individuals,  and  organizations 
knowledgeable  about  alcohol  misuse  in 
the  United  States. 

Vn.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  drug  testing 
rule,  and  has  determined  that  this 
rulemaking  is  a  significant  rule  imder 
Executive  Order  12688  because  the 
required  alcohol  misuse  prevention 
program  raises  novel  policy  issues  and 
will  materially  affect  public  safety  as 
well  as  State  and  local  governments. 
This  rule  will  not,  however,  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more. 

B.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  E)epartment's 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
transit  systems  safer  by  ensuring  that 


safety-sensitive  employees  do  not 
misuse  alcohol. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq..  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  has 
some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 

This  rule  applies  to  public  recipients 
of  Federal  Transit  funds.  274  of  which 
are  large  and  1.341  of  which  are  small. 
It  is  estimated  that  it  will  cost  the  small 
transit  systems  $40  million  to 
implement  this  alcohol  rule,  with  total 
benefits  to  them  of  $147  million  over 
the  10-year  analysis. 

D.  Paperwork  Reduction  Act' 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  A  request  for 
Paperwork  Reduction  Act  approval  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  Uiis  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  under  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Althou^  the  Federal 
Transit  Administration  has  determined 
that  this  rule  has  significant  Federalism 
implications  to  warrant  a  Federalism 
assessment,  this  rulemaking  is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
Federalism  implications  of  the  rule, 
FTA  has  focused  on  several  key 
provisions  of  Executive^  Order  12612. 

Necessity  for  action.  This  rule  is 
mandated  by  law,  which  requires 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  resftonded  to  specific 
accidents  by  mandating  these  rules  to 
ensiue  the  safety  of  the  transit-riding 
public. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  mass  transportation 
systems  throughout  the  country  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
affected  entities,  including  States  and 


local  governments,  and  held  three 
public  hearings  in  conjimctipn  with  the 
NPRM.  In  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  requires  comprehensive  anti- 
drug and  alcohol  testing  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act  mentioned 
above  and  discussed  elsewhere  in  the 
preamble. 

Preemption.  This  rule  preempts  any 
State  or  local  law,  order,  or  regulation 
to  the  contrary,  and  also  is  discussed 
elsewhere  in  the  preamble.  Because 
compliance  with  the  rule  is  a  condition 
of  Federal  financial  assistance,  State  and 
local  governments  have  the  option  of 
not  seeking  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
regulation  has  no  environmental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive" 
employees  who  work  in  the  transit 
industiy  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subjects  in  49  CFR  Part  654 

Alcohol  testing,  Grant  programs — 
transportation.  Mass  transit,  Reporting 
and  recordkeeping  requirements.  Safety. 
Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
adding  a  new  part  654.  to  read  as  set 
forth  below: 

PART  654— Prevention  of  Alcohol 
Misuse  in  Transit  Operations 

Subpart  A— Oaneral 

654.1  .^Jhirpose. 

654.3    Applicability. 

654.5    Alcohol  testing  procedures. 

654.7    Definitions. 

654.9    Preemption  of  State  and  local  laws. 

654.11    Other  requirements  Imposed  by 

employers. 
654.13    Itoquirement  for  notice. 
654.15    Starting  date  for  alcohol  testing 

programs. 

Subpart  B— Prohibitions 

654.21    Alcohol  concentration. 
654.23    On-duty  use. 
654.25    Pre-duty  use. 
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6S4.27    Use  fbllowing  an  accident 
654.29.   Reffanl'tb  submit  tb  a  required' 
alcoUol'tbst: 

Subpart  CF-TMts4taqiiiiatf. 

654.31    Pre-employinemttaiting. 
654.33    Boit-aGcidaiit  testing 

654.35.    BanHnm  t«»«t<ng 

654.37    Reasonable  suspicion  testing. 

654.39    Retuzn  to  duty  testing. 

654.41'    Poilbwup  testing; 

654.43    Reteiting  of aaverad'empk>yees  with 

an.aksiial'comnnttBtiaiitaf  (LtB'op 

^rartsplnt'laM  than  lUOC 

SubpfO— /MiiiliiteUatlwWequlrenwma 
654.51    Retention  of  records. 
654:53:  Reputing  orresults  in  a 

mauugenieiit  inftinnatioir  S3^stem. 
654.96    Access  to  fieiiities  and  records. 

Subpart  E— ConaaquenoaaJror  Emplayaaa 
Engagliigjn  /atoltoMaUrtMl  Conduct 

654.61    Removal'.from-safiBtyrSttnsitive 

fiinctioir. 
654.63    Required  evaliiatibn  and'testing^ 
654.65    Otlieralcohol^eiated'conduct 

Subpart  F   AiaoWemiiauaa  t 
Tralwlwfl,jwd.Balafialt 

654.71    Haip)o3wr  obligation  to  promulgate-a' 

policy:  OB.  tbe  misuse  -of  aicoboL 
65473    Training  for  suparvlsBis. 
654.75    Refeiral.  evaluation..and  treatmenL 


654^81    Ciimpllsnce  a>condttion  of  PTA- 

financial  assistance. 
654.83    Requirement  to  certify  compliance. 

Appendix  A.  tb  Fut  654— Sample 
Ceftificathnvof  COmpUamce 

Appendix  B  t*  Part.654.-ETA.  Aiookoi 
Terting  Management  Infonnatimi  Sytsttm 
(MIS)  Data  Collection  Form. 

Appendix  Clb  Part  65«— FTA  Albohol 

Testing  Mninpimiiililiiffi |,.,  9y«tem 

(MIS).''EZ"  Data  rollwoKnn  Fa 


AmlioritjK  Sec  6.  Bbb.  U.  102^143;  4»'CFR 
1.51. 

Subpart  J^— General. 

654.t  Pttiposa. 

The  purpose  of  this  part  is  to  establiish 
programs,  designed  to  hel{).prevent 
accidents  and  injuries- resuhing,from  the- 
misuse  of  alcohol  by  employees  who 
perform  safety-sensitive  functions  for 
employers  receiving  assistance  finm  the 
Federal  Transit  Administration  (FTA). 

654.3    Applicability. 

(a)  Except  as  specifically  exchidfed'in 
paragraph  (b). of  this  section,  this  part 
applies  to  a  recipient  under. — 

(1)  Section  J,  9.  or  Iff  of  the  Federal 
Transit  Act.  as  amended  (FT  Act);  or 

(2)  Sectioa  M)3(e)(4),oftitle-23  of  the^ 
United  States  Code. 

(b)  A  recipient  operating  a  railroad 
regulated  by  the  Federal" Railroarf 
Administration  (PRA)  shall' fbHow  49- 
CFR  part  219  and  §6.54;a3  of  this  parf 


fa  ■  its  raiiioad  op«n«Hons..and  this.part. 
fo  ■  its  non-railroad  opeftationB.  if>ai^. 

Note:  For  recipients  who  operate 
m  irine  vessels,  see  also  United'States 
O  asrCuant!regolMibii»at  mfEFS^m 
93  and'4»CFRpBrta'4i  5>  and'e-.) 

§(  iAA  AlaoHal^taating4VD8adUfa& 

bchempibyo' shall' eiraure  tliaraU' 
ah  ohol  teaUngconductad  under  tkis 
pa  rt  compUeawith  the  proeedures-set 
foi  dtin  part^  40  of^this- title.  TOe' 
pr|>vi8i(ms  of  part  40  tint  adtlirese 
alt  oholtesting  are  mada  applicable  to- 
en  plo)aBi»b3fi  this- pad; 

§6i4.7    D«flni1lon« 
i  \LS>uised'  in  thia  part — 
i  locidttafmBansan-ooauRence 
asj  odated  with<thttaperatiiin.of  a-- 
ve  Licls,.ifia8a<iBsuit:— 
1),  An  imliyidual  diss; 
2)  An  individual  suifiar»a'bodilyi 
in)  iry  and  immediately  receives 
mt  dical  treatment  away  firom  the  scene 
of  he  accident; 

( n-Withre^raef  tb-anoecurrence  in 
wt  ich  the  mass  ttensitvetticlb  involved 
is  i  'bu8»  eleetricbus,  vrni;  or 
aul  smobilet  one^ormora  vehicles  incurs 
dis  ibling  damage  aa  the  i«9ult<oFttte' 
oa  urrenee  and  is  tt^nsported'afway 
fro  n  the  scene  by  8"  tow  truck  orother 
val  iclbi  For  purposes  of  this  defTnition. 
"d  »bling  damage"  means  damage 
wh  ch  precludes- departure  ofanyi 
yeh  icle  from  the  scene  of  the  occuirence 
in  i  ts  usual  mannerin  djiyjightafter 
sin  pie  repairs.  Disabling; damage 
inc  udes  damage  ttrvehicles^ttiatcouia' 
ha>|B-been  operated  but  would  Have 

further  damaged  if  so  operated.  But 
not  include  damage  which  can  be 
died  temporarily  atthe  scane  of  the 
rrence  without  special  tools  or 
parts,  tire  disablement  withourother 
dar  lage  evenif  no  spare  tire  ijravailahte,. 
or  (  amage  tb  headlights,  taillights;  turn, 
sigi  als,  honr,  or  windshield  wipers  that 
ma  :es  theminopperative;  or 

(' )  With  respect  to  an  occurrence  in 
wh  ch  the  mass  transit  vehicle  involved 
isa  rail  car.  tmlley  car,  trolley  bus,  or 
vesi  b1,  the  mass  transit  vehiclfe  is 
rem  oved  from  revenue  service. 

A  dtninistrator  means  the 
Adi  limstrator  of  the  Federal  Transit 
Adi  linistration  or  the  Administrotor'fe 
des  piee. 

A  co/io/means  the  intoxicating. agent 
in  b  jverage  alcohol',  ethyj  alcohol" or 
oth<  r  low  molfecular  weight  alcohols 
incl  idihg  methyl'or  isopropyl  alcoholi 

A  cohol  concentration  means  ih» 
alec  lol  in  a  volume  ofbreath  expressed 
in  ti  rms  ofgrams  of alcoholiper  210. 
liter  >  of  breath  as  indicated  byan 
evic  entialbreath  test  under  this  part. 


Aloahal  use  meana>tfaa  cansunqjtioit- 
of  any  beveraga,  mixtUBa^.anprqjmBtion^ 
including  any  mechc^foni  fj»n»ftining, 
alcohol. 

Certi/!cattonime8ns-a.ieGipimt's 
written  statement,  uithonzed  b)^  the* 
organization's  governing. beard  or  other 
authorizing  official,  thetthanecipiant 
has  complied  with  the  pcava8iana.Qfthis 
part.  (See  §654.87  for  requirements  oa 
certification.) 

Confiunation  test meansasacoodtest, 
foUowinga sareening test  with ajasuh 
of  0.02  or  greater,.that  provides 
quantitativa  data.  of.  alcohol- 
concentration. 

Cbnsortiunr means  an  entity,, 
including.a  group  or  association  of 
employers,  operators,  recipients, 
subrBcipients,.ot  contractors,  which 
provides  al'cohor testing  as  required  by 
this  part,  or  other  DOT  aloohoi  testing- 
rule,  and  which  acts  on  behalf  of  the 
employer. 

Contractor  means  a  person  or 
organization  that  provides  a  service  Dor 
a  recipient,  subrecipient,.emplbyer..Qr 
operator  consistent  with.a  specific 
undferstandihg.or  arrangement  The 
understanding  can  be  a  written. contract 
or  an  informal  arrangement.thatrefliacts 
an  ongoing  relationship.between.the 
parties. 

Covered  employee  means  a;person,. 
including  a  volunteer,  applicant,  or 
transferee,  who  perfbrms  a  safbty- 
sensitive  function  for  an  entity  subject 
to  thisparf. 

DOrmBanstfae  Dhited  States 
Department  of  Transportation. 

x!)OT' agency  means  an  agency  (far 
"operating  adminiirtration^*)  of  the 
United' Stat^  Department  of 
Transportation  administering 
r^lations.requiring  aloohQlitesting;(M 
CFR  part  61,  63.  65.  121.  and  135;  49 
CFR  parts  199,  219.  362.  and  6541  in 
accordance  with  part  40  of  thistitlb. 

Employer  means  a  redpient^oc  other 
entity  thafprovides-masstransport^ion 
service  or  which  performsa  safety- 
sensitive-function  fbrsuchreeipient  or 
other  entity^  This  tenn  includes^ 
subraGipient8..opeiatbrs,  and 
contractors. 

FTA  meansthe  Federal  Thansir 
Administration,  an  agency  of  thefU.S. 
Department  of  Tran-sportation. 

Large  operator  means  a  mcipient  or 
subrecipient  primarily  operating  in  an 
area  of  200.000  OF  morein  population*. 

Perfomiing  (a. safety-sensitive 
function)  meansa covered  employee  is. 
considered: to  be  perfbrming  aisafety* 
sensitive  bmction  and  Includes  an^ 
period,  in.  which,  he  or  she  is  actually: 
perfbrming.  ready  to.  j|erfbrm„or 
immediately  available  toper/orm  such 
functions. 
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Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  and 
(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Recipient  means  an  entity  receiving 
Federal  financial  assistance  under 
section  3,  9,  or  18,  of  the  FT  Act,  or 
under  section  103(e)(4)  of  title  23  of  the 
United  States  Code. 

Refuse  to  submit  (to  an  alcohol  test) 
means  that  a  covered  employee  fails  to 
provide  adequate  breath  for  testing 
without  a  valid  medical  explanation 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

Safety-sensitive  function  means  any  of 
the  following  duties: 

(1)  Operating  a  revenue  service 
vehicle,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service 
vehicle,  when  required  to  be  operated 
by  a  holder  of  a  Commercial  Driver's 
License; 

(3)  Controlling  dispatch  or  movement 
of  a  revenue  service  vehicle; 

(4)  Maintaining  a  revenue  service 
vehicle  or  equipment  used  in  revenue 
service,  unless  the  recipient  receives 
section  18  funding  and  contracts  out 
such  services;  or 

(5)  Carrying  a  firearm  for  security 
purposes. 

Screening  test  means  an  analytical 
procedure  to  determine  whether  a 
covered  employee  may  have  a 
prohibited  concentration  of  alcohol  in 
his  or  her  system. 

Small  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  less  than  200,000  in  population. 

Substance  abuse  professional  (SAP) 
means  a  licensed  physician  (Medical 
Doctor  or  Doctor  of  Osteopathy),  or  a 
Ucensed  or  certified  psychologist,  social 
worker,  employee  assistance 
professional,  or  addiction  counselor 
(certified  by  the  National  Association  of 
Alcoholism  and  Drug  Abuse  Counselors 
Certification  Commission),  with 
knowledge  of  and  clinical  experience  in 


the  diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

Vehicle  means  a  bus,  electric  bus,  van, 
automobile,  rail  car.  trolley  car,  trolley 
bus,  or  vessel.  A  "mass  transit  vehicle" 
is  a  vehicle  used  for  mass 
transportation. 

Violation  rate  means  the  number  of 
^covered  employees  (as  reported  under 
§654.53  of  this  part)  found  during 
random  tests  given  under  this  part  to 
have  an  alcohol  concentration  of  .04  or 
greater,  plus  the  number  of  employees 
who  refuse  a  random  test  reqmred  by 
this  part,  divided  by  the  total  reported 
number  of  employees  in  the  industry 
given  random  alcohol  tests  imder  this 
part  plus  the  total  reported  niunber  of 
employees  in  the  industry  who  refuse  a 
random  test  required  by  this  part. 

5  654.9    Prewnptlon  of  State  and  local  lawa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  preempts 
any  State  or  local  law,  rule,  regulation, 
or  order,  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible;  or 

(2)  Compliance  with  the  State  or  local 
requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  any 
requirement  in  this  part. 

(o)  This  part  shall  not  be  construed  to 

[ireempt  provisions  of  State  criminal 
aw  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  damage  to  property,  whether 
the  provisions  apply  specifically  to 
transportation  employees  or  employers 
or  to  the  general  public. 

S  654.1 1    Other  requirements  imposed  by 
amployara. 

Except  as  expressly  provided  in  this 
part,  nothing  in  this  part  shall  be 
construed  to  affect  the  authority  of 
employers,  or  the  rights  of  employees, 
witii  respect  to  the  use  or  possession  of 
alcohol,  including  authority  and  rights 
with  respect  to  alcohol  testing  and 
rehabilitation. 

i  654. 1 3    Raqulramant  for  notica. 

Before  performing  an  alcohol  test 
under  this  part,  each  employer  shall 
notify  a  covered  employee  that  the 
alcohol  test  is  required  by  this  part.  No 
employer  shall  falsely  represent  that  a 
test  is  administered  under  this  part. 

S  654.15    Starting  data  for  alcohol  testing 
programa. 

(a)  Large  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
beginning  on  January  1. 1995. 

(b)  Small  employers.  Each  recipient 
operating  in  an  area  of  200,000  or  less 


in  poptdation  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
befiinning  on  lanuan  1, 1996. 

Ic)  An  employer  snail  have  an  alcohol 
misuse  program  that  conforms  to  this 
part  by  January  1, 1996,  or  by  the  data 
the  employer  begins  operations, 
whichever  is  later. 

Subpart  B-Prohibitk>n« 

f  654. 21    Alcohol  concantrattofi. 

Each  employer  shall  prohibit  a 
covered  employee  from  reporting  for 
duty  or  remaining  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  having  an  alcohol 
concentration  of  0.04  or  greater.  No 
employer  having  actual  knowledge  that 
a  covered  employee  has  an  alcohol 
concentration  of  0.04  or  greater  shall 
permit  the  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions. 

1654.23   On-duty  uaa. 

Each  employer  shall  prohibit  a 
covered  employee  from  using  alcohol 
while  performing  safety-sensitive 
functions.  No  employer  having  actual 
knowledge  that  a  covered  employee  is 
using  alcohol  while  performing  safety- 
sensitive  functions  shall  permit  the 
employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

S  654.25    Pra-dutyuse. 

(a)  General.  Each  employer  shall 
prohibit  a  covered  employee  from  using 
alcohol  within  4  hours  prior  to 
performing  safety-sensitive  functions. 
No  employer  having  actual  knowledge 
that  a  covered  employee  has  used 
alcohol  within  four  hours  of  performing 
a  safety-sensitive  function  shall  permit 
the  employee  to  perform  or  continue  to 
perform  safety-sensitive  functions. 

(b)  On-call  employees.  An  employer 
shall  prohibit  the  consumption  of 
alcohol  for  the  specified  on-call  hours  of 
each  covered  employee  who  is  on-call. 
The  procedure  shall  include: 

(1)  The  opportunity  for  the  covered 
employee  to  acknowledge  the  use  of 
alcohol  at  the  time  he  or  she  is  called 
to  report  to  duty  and  the  inability  to 
perform  his  or  her  safety-sensitive 
function. 

(2)  The  requirement  that  the  covered 
employee  take  an  alcohol  test,  if  the 
covered  employee  has  acknowledged 
the  use  of  alcohol,  but  claims  ability  to 
perform  his  or  her  safety-sensitive 
function. 

§  654.27    Use  following  an  accident 

Each  employer  shall  prohibit  any 
covered  employee  required  to  take  a 
post-accident  alcohol  test  under 
§  654.33  from  alcohol  use  for  eight 


hours  ffcrilawing  the  accident  or  until'  he 
orshe  undei^goess  postt^acddenf  alcohol 
test,  whicheveroccure  first: 

§654;3ft  HafuaatitoautamttlBcraquirad 
ateotraHaat 

Each  employer  ^ali require  a. covered 
employee  to  submit  to  r.post-accident 
alcohol  test  required  under  §654.33.  a 
random  alcohol  test  required  und^ 
§654.35.  a  reasonable  suspicion  alcohol 
test  required  under  §654.37.  or  a  follow- 
up  alcohol  test  required  under§  654.41. 
No  employer  shall  permit  an  employee 
who  refuses  to  submit  to  such  a  test  to 
perform  or  continue  to  perform  safety- 
sensitive  functions. 

Subpart  C— Tests  Required 

§  654.31    Pre'empteyment  testiiH^ 

(a)  Priorto.the  fiist^me  a  coveredj 
employee  performs  safety-sensitive: 
functions  for  an  employer,  the  employer 
shall  ensure  that  the  employee 
undergoes  testing  for  alcohol.  No 
employer  shall  allow  a  covered 
employee  to  perform  safety-sensitive 
functions,  unless  the  employee  has  been 
administered  an  alcohol  test  with  a 
result  indicating  an  alcohol 
concentration  less  than  0.04.  If  a  pre- 
employment  test  result  under  this 
section  indicates  an  alcohol 
concentration  of  0.02  or  ^-eater  but  less 
than  0.04,  the  provisions  of  §.654.65 
shall  apply. 

(b)  An  emplbyermay  elect  not  to 
administer  an  alcohol  test  required  by 
paragraph  (a)  of  this  section,  if: 

(l).The  employee  has  undergone  an 
alcohol  test  required  by  this  Part  or  the 
alcohol  misuse  mle  of  another  DOT 
agency  under  part  40  of  this  title  within 
the  previous  six  months,  with  a  result 
indicating  an  alcohol  concentration  Ibss 
than  0.04".  and 

(2)  The  employerensures  that  no 
prior  employer  of  the  covered  employee 
of  whom  the  employer  has  knowledge 
has  records  of  a  violation  of  this  subpart 
or  the  alcohol  misuse  rule  of  another 
DOT  agency  within  the  previous  six 
months. 

§654^    Poat-acoMem-teattng. 

(a)(1)  Fofay  accidents.  As  soon  aS' 
practicable  following  an  accident 
involving  the  loss  of  Ikman.  life,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident.  The  emplbyershall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed,  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
availablie  at  the  time  of  the  decision. 

(2)  Nonfdtal  accidents.  (I)  As  soon  as 
practicable  fbllbwing  an  accident  not 


in  'olving  the  loss  of  human  life,  in 

wl  ich  the  mass  transit  vehicle  involved 

is  I  bus,  electric  bus,  van,  or 

au  omobile,  the  employer  shall  test  each 

CO  ^ered  employee  on  duty  in  the  mass 

tra  nsit  vehicle  at  the  time  of  the 

ac  :ident  if  that  employee  has  received 

a  ( itation  undbr  State  or  local  law  fore- 

m(  »ving  traffic  violation  arising- from  the 

ao  ;ident.  The  employershall  also  test 

an  ^  other  covered  employee  whose 

pe  rformance  could  have  contributed  to 

thi  ( accident,  as  determined  by  the 

en  iployer  using  the  best  information' 

av  lilable  at  the  time  of  the  decision. 

ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss- of 
hi  man  life;  in  which  the  mase-tran^t 
ve  Tide  involved  is  a  rail  car.  trolley  car, 
tn  Hey  bus,  or  vesseli  the  employer  shall 
tet  t  each  covered  employee  on  duty  in 
th  s  mass  transit  vehicle  at  the  time  of 
th  i  accident  unless  the  employer 
d«  termines,  using  the  best  information 
a\  ailable  at  the  time  of  the  decision,  that 
th  J  covered  employee's  performance 
ca  a  be  completely  discounted  as  a 
cc  ntributing  ^ctor.  to  the  accident.  The 
d(  cision  not  to  adtninister  a  test  under 
th  s  paragraph  shall  be  based  on  the 
er  iployer's  determination,  using  the 
hi  St  available  information  at  the  time  of 
th  3  determination,  that  the  employee's 
p<  rformance  could  not  have  contributed 
to  the  accident.  The  employer  shall  also 
te  it  any  other  covered  employee  whose 
p4  rformance  could  have  contributed  to 
th  e  accident,  as  determined  by  the 
ei  iployer  using  the  best  information 
a\  ailable  at  the  time  ofthe  decision. 

Cb)  If  a  test  required  by  this  section  is 
ni  t  administered  within  two  houre 
fc  lowing  the  accident,  the  empioyar 
si  all  prepare  and  maintain  on  Hie  e 
re  cord  stating  the  reasons  the  test  was 
ni  )t  promptly  administered.  If  a  test 
re  :)uired  by  this  paragraph,  is  not 
a(  ministered  within  eight  hours 
f(  llowing  the  accident,  the  employer 
si  all  cease  attempts  to  administer  an 
a  cohol  test  and  shall  maintain  the  same 
n  cord.  Records  shall  be  submitted  to 
tl  e  FTA  upon  request  of  the 
A  iministrator. 

(c)  A  covered  employee  who  is  subject 
t(  post-accident  testing  who  fails  tO' 
n  main  readily  available  for  such 
t(  sting,  including.notifying  the 
ei  nployer  or  employer  representative  of- 
h  s  or  her  location  if  he  or  she  leaves  the 
s(  ene  ofthe  accident  prior  to 
SI  ibmission  to  such  test,  may  be  deemed 
b  t  the  emplbyerto  have  refusedto 
si  ibmit  to  testing  Nothing  in  this 
SI  ction  shall  be  construed  tb  require  the 
d  slay  of  necessary  medical  attention  fbr 
i  jured  people  following anacddentor 
t(  prohibit  a  covered  employee  from 
1(  aving  the  scene  of  an  accident  fbr  the 


period  necessary  to>obtBin  assistance  in 
responding  to  the  aecidbnt  or  ttx  c^ain- 
necesseiy-'emeargency  medical  care-. 

§654.35    Random  tMtinfl. 

(a)  Except  aft  pravidBd  in  paragraphs 
(b)  through  (d)  of  this. section,  the 
minimumionnual  percentage-rate  for 
random  alcohol  teMing:shalLbe-25. 
percent  of  ooverediemployees. 

(h)  The  Administrator's  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random 
alcohol -testing  is-based  on  the  reported 
violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  MIS  reports 
required  by  §654.53.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers^the  quality  andcompleteness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
employers,  and  may  make  appropriate 
modinoations  in  calculating  the 
industry-violation  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal iRe^Bten  the  minimum,  annual, 
percentage  rate  for  random  alcohol 
testing  of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  alcohol  tasting  will  be 
applicable  starting  January  1  ofthe 
calendar  year  following  publication. 

(c)(1)  When  the  minimiun-annual 
percentage  rate  for  randiam  alcohol 
testing  is  25  percent,  or  more,  the 
Administrator  may  lower  this  rate  to  10 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  ^e  data 
received  under  the  reporting 
requirements  of  §654.53  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing. is  50  percent,  the  Administrator 
may  lower  thijs  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received"  under 
the  reporting  requirements  of  §  654'.53 
for  two  consecutive  calendar  years 
indicate  that  the  violation  rate  is  less 
than.  1.0  percent  but  equalto  or  greater 
than  0.5  percent. 

(d)(1)  When  the  minimum  annual 
percentage  rate  forrandom  alcohol 
testing  is  TO  percent,  and' the  data 
received  under  the  reporting 
requirements  of  §654.53  fbr  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  thaw  0.'5 
percent,  but  less  than  1.0'  percent;  the 
Administrator  wriV  increasethe 
minimum  annual  percentage  rate  for 
randonralcoholtesting.to  25  percent  of 
aH'covered  employees. 

(2)  When  the  minimum  annuai- 
percentage  rate  forrandom  alcohol 
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testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  654.53  for  that 
calendar  year  indicate  that  the  violation 
rate  Is  equal  to  or  greater  than  1.0 
percent,  the  Administrator  will  increase 
the  minimum  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent  of 
all  covered  employees. 

(e)  The  selection  of  employees  for 
random  alcohol  testing  shall  be  made  by 
a  scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  suHicient  number  of  covwed 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  determined  by  the 
Administrator.  If  the  employer  conducts 
random  alcohol  testing  through  a 
consortium,  the  nimiber  of  employees  to 
be  tested  may  be  calculated  for  each 
individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees 
covered  by  the  ccmsortium  who  are 
subject  to  random  alcohol  testing  at  the 
same  minimum  annual  percentage  rate 
under  this  part  or  any  DOT  alcohol 
testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  alcohol  tests  conducted  under 
this  part  are  unannounced  and  that  th^ 
dates  for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  Each  employer  shall  require  that 
each  covered  employee  who  is  notified 
of  selection  for  random  alcohol  testing 
proceeds  to  the  test  site  immediately; 
provided,  however,  that  if  the  employee 
is  performing  a  safety-sensitive  function 
at  the  time  ofthe  notification,  the 
employer  shall  instead  ensure  that  the 
employee  ceases  to  perform  the  safety- 
sensitive  function  and  proceeds  to  the 
testing  site  as  soon  as  possible. 

(i)  A  covered  employee  shall  only  be 
randomly  tested  while  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

§  654.37    Reasonable  auspicion  testing. 

(a)  An  employer  shall  require  a 
covered  employee  to  submit  to  an 
alcohol  test  when  the  mnployer  has 


reasonable  suspicion  to  believe  that  the 
employee  has  violated  the  prohibitions 
in  this  part. 

(b)  The  employer's  determination  that 
reasonable  suspicion  exists  to  require 
the  covered  employee  to  undei]go  an 
alcohol  test  shall  be  based  on  specific, 
contemporaneous,  articulable 
observations  concerning  the  appearance, 
behavior,  speech  or  body  odors  of  the 
employee.  The  required  observations 
shall  be  made  by  a  supervisor  who  is 
trained  in  detecting  the  symptoms  of 
alcohol  misuse.  TTie  supervisor  who 
makes  the  determination  that  reasonable 
suspicion  exists  shall  not  conduct  the 
breath  alcohol  test  on  that  employee. 

(c)  Alcohol  testing  is  authorized  by 
this  section  only  if  the  observations 
required  by  paragraph  (b)  of  this  section 
are  made  during,  just  preceding,  or  just 
after  the  period  of  the  work  day  that  the 
covered  employee  is  required  to  be  in 
compliance  with  this  part.  An  employer 
may  direct  a  covered  employee  to 
undergo  reasonable  suspicion  testing  fbr 
alcohol  only  while  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

(d)(1)  If  a  test  reauired  by  this  section 
is  not  administered  within  two  hours 
following  the  determination  under 
paragraph  (b)  of  this  section,  the 
employer  shall  prepare  and  maintain  on 
file  a  record  stating  the  reasons  the  test 
was  not  promptly  administered.  If  a  test 
required  by  this  section  is  not 
administered  within  eight  hours 
following  the  determination  under 
paragraph  (b)  of  th^  section,  the 
employer  shall  cease  attempts  to 
administer  an  alcohol  test  and  shall 
state  in  the  record  the  reasons  for  not 
administering  the  test 

(2)  Notwithstanding  the  absence  of  a 
reasonable  suspicion  alcohol  test  under 
this  section,  an  employer  shall  not 
permit  a  covered  employee  to  report  for 
duty  or  remain  on  duty  requiring  the 
performance  of  safety-sensitive 
functions  while  the  employee  is  under 
the  influence  of  or  impaired  by  alcohol, 
as  shown  by  the  b^avioral,  speech,  or 
performance  indicators  of  alcohol 
misuse,  nor  shall  an  employer  permit 
the  covered  employee  to  perform  or 
continue  to  perform  safety-sensitive 
functions,  until: 

(i)  An  alcohol  test  is  administered  and 
the  employee's  alcohol  concentration 
measures  less  than  0.02  percent;  or 

(ii)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  8  hours  following  the 
determination  under  paragraph  (b)  of 
this  section  that  there  is  reasonable 


suspicion  to  believe  thM  the  employee 
has  violated  the  prohibitions  in  this 
part. 

(3)  Except  af  provided  in  paragraph 
(d)(2).  no  employer  shall  take  any  action 
under  this  put  against  a  covered 
employee  based  solely  on  the 
employee's  behavior  and  appearance  in 
the  absence  of  an  alcohol  test.  This  does 
not  prohibit  an  employer  with  the 
authority  independent  of  this  part  from 
taking  any  action  otherwise  consistent 
with  law. 

§654.39    Return  to  duty  testing. 

Each  employer  shall  ensure  that 
before  a  covered  employee  returns  to 
duty  requiring  the  performance  of  a 
safety-sensitive  function  after  engaging 
in  conduct  prohibited  by  subpart  B  of 
this  part,  the  employee  shall  undergo  a 
return  to  duty  alcohol  test  with  a  resuh 
indicating  an  alcohol  concentration  of 
less  than  0.02.  (See  §654.75) 

§  654.41    Follow-up  testing. 

(a)  Follow-up  testing  shall  be 
conducted  when  the  employee  is 
performing  safety-sensitive  functions; 
just  before  the  employee  is  to  perform 
safety-sensitive  functions;  or  just  after 
the  employee  has  ceased  performing 
such  functions. 

(b)  Following  a  determination  under 
§  654.75(b)  that  a  covered  employee  is 
in  need  of  assistance  in  resolving 
problems  associated  with  alcohol 
misuse,  each  employer  shall  ensure  that 
the  employee  is  subject  to  unannounced 
follow-up  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§654.75(c)(2)(ii). 

§  654.43    Ratesting  of  covered  employees 
Witt)  an  alcohol  concentration  of  0.02  or 
greater  but  less  than  0.04. 

Each  employer  shall  retest  a  covered 
employee  to  ensure  compliance  with  the 
provisions  of  §654.65.  if  the  employer 
chooses  to  permit  the  employee  to 
perform  a  safety-sensitive  function 
within  8  hours  following  the 
administration  of  an  alcohol  test 
indicating  an  alcohol  concentration  of 
0.02  or  greater  but  less  than  0.t)4. 

SubpaftD— AdmhiistraUve 
Requirements 

§  654.51    Ratantion  of  records. 

(a)  General  requirement.  Each 
employer  shall  maintain  records  of  its 
alcohol  misuse  prevention  program  as 
provided  in  this  section.  The  records 
shall  be  maintained  in  a  secure  location 
with  controlled  access. 

(b)  Period  of  retention.  Each  employer 
shall  maintain  the  records  in  accordance 
with  the  following  schedule: 


(1)  Five  years.  Records  of  employee 
alcohol  test  results  with  results 
indicating  an  alcohol  concentration  of 
0.02  or  greater,  documentation  of 
refusals  to  take  required  alcohol  tests, 
calibration  documentation,  and 
employee  evaluation  and  referrals  shall 
be  maintained  for  a  minimimi  of  five 
years.  Each  employw  shall  maintain  a 
copy  of  its  annual  MIS  report(s)  for  a 
minimum  of  five  years. 

(2)  Two  years.  Records  related  to  the 
collection  process  (except  calibration  of 
EBTs)  and  training  shall  be  maintained 
for  a  minimum  of  two  years. 

(3)  One  year.  Records  of  all  test  results 
less  than  0.02  shall  be  maintained  for  a 
minimiun  of  one  year. 

(c)  Types  of  records.  The  following 
sp>ecific  records  shall  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used. 

(ii)  Documents  relating  to  the  random 
selection  process. 

(iii)  Calibration  doaunentation  for 
evidential  breath  testing  devices. 

(iv)  Docimientation  of  breath  alcohol 
technician  training. 

(v)  Dociunents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  alcohol  tests. 

(vi)  Documents  generated  in 
connection  with  decisions  on  post- 
accident  tests. 

(vii)  Documents  verifying  existence  of 
a  medical  explanation  of  the  inability  of 
a  covered  employee  to  provide  adequate 
breath  for  testing. 

(2)  Records  related  to  test  results: 

(i)  The  employer's  copy  of  the  alcohol 
test  form,  including  the  results  of  the 
test. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  an 
alcohol  test  required  by  this  part. 
^  (iii)  Dociunents  presented  by  a 
covered  employee  to  dispute  the  result 
of  an  alcohol  test  administered  imder 
this  part. 

(3)  Records  related  to  other  violations 
of  this  part. 

(4)  Records  related  to  evaluations: 
(i)  Records  pertaining  to  a 

determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  assistance. 

(ii)  Records  concerning  a  covered 
employee's  compliance  with  the 
recommendations  of  the  substance 
abuse  professional. 

(5)  Copies  of  annual  MIS  reports 
submitted  to  FTA. 

(6)  Records  related  to  education  and 
training: 

(i)  Materials  on  alcohol  misuse 
awareness,  including  a  copy  of  the 
employer's  policy  on  alcohol  misuse. 


(ii)  Documentation  of  compliance 
vitb  the  requirements  of  §654.71  of  this 
>art. 

(iii)  Documentation  of  training 
>rovided  to  supervisors  for  the  purpose 
>f  qualifying  the  supervisors  to  make  a 
I  letermination  concerning  the  need  for 
I  ilcohol  testing  based  on  reasonable 
I  uspicion. 

(iv)  Certification  that  any  training 
I  onducted  under  this  part  complies 
^  vith  the  requirements  for  such  training. 

654^  Reporting  of  rMutts  Hi « 
wnagwMnt  biformaMon  s^tem. 

(a)  Each  recipient  shall  submit  to  the 
TA  Office  of  Safety  and  Security  by 
4arch  15  of  each  year  a  report  covering 

I  le  previous  calendar  year  (January 
I  hrough  December  31),  summarizing  the 
1  esults  of  its  alcohol  misuse  prevention 
irofl^m. 

(b)  Each  recipient  shall  ensure  the 

i  cciu^cy  and  timehness  of  each  report 
j  ubmitted  by  an  employer,  consortium, 
i  lint  enterprise,  or  by  a  third  party 
i  ervice  provider  acting  on  th« 

<  mployer's  behalf. 

(c)  Elach  report  that  contains 

i  nformation  on  an  alcohol  screening  test 
I  Bsult  of  0.02  or  greater  or  a  violation  of 
■le  alcohol  misuse  provisions  of  this 
I  lart  shall  include  the  following 
iformational  elements: 
(1)  Number  of  FTA  coveied 

<  mployees  by  employee  category. 

(2)(i)  Number  oT  screening  tests  by 
t  \fpe  of  test  and  employee  category. 

(ii)  Number  of  confirmation  tests,  by 
1  ype  of  test  and  employee  category. 

(3)  Nimiber  of  confirmation  alcohol 

t  jsts  indicating  an  alcohol  concentration 

<  f  0.02  or  greater  but  less  than  0.04,  by 
t  fpe  of  test  and  employee  category. 

(4)  Number  of  confirmation  alcohol 

1 3sts  indicating  an  alcohol  concentration 

<  f  0.04  or  greater,  by  type  of  test  and 
( mployee  category. 

(5)  Number  of  persons  denied  a 
]  osition  as  a  covered  employee 

i  allowing  a  pre-employment  alcohol  test 
I  idicating  an  alcohol  concentration  of 
( .04  or  greater. 

(6)  Number  of  covered  employees 
\  nth  a  confirmation  alcohol  test 

i  idicating  an  alcohol  concentration  of 
( .04  or  greater  who  were  returned  to 
(  uty  in  covered  positions  during  the 
r  ^porting  period  (having  complied  with 
t  le  recommendation  of  a  substance 
( }use  professional  as  described  in 
{  654.75). 

(7)  Number  of  fatal  and  nonfatal 
c  ccidents  which  resulted  in  a  post- 
i  ccident  alcohol  test  indicating  an 

{ Icohol  concentration  of  0.04  or  greater. 

(8)  Number  of  fatalities  resulting  from 
i  ccidents  which  resulted  in  a  post- 

s  ccident  alcohol  test  indicating  an 

{ Icohol  concentration  of  0.04  or  greater. 


(9)  Number  of  covered  employees 
who  were  fowad  to  have  violated  other 
provisions  of  subpart  B  of  this  part  and 
the  action  taken  in  response  to  the 
violation. 

(10)  Number  of  covered  employees 
who  were  administered  alcohol  and 
drug  tests  at  the  same  time,  with  a 
positive  drug  test  result  and  an  alcohol 
test  result  indicating  an  alcohol 
concentration  of  0.04  or  greater. 

(11)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  {>art. 

(12)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(13)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(14)  Identification  of  FTA  funding 
source(s). 

(d)  Each  report  with  no  screening  test 
results  of  0.02  or  greater  or  violations  of 
the  alcohol  misuse  provisions  of  this 
part  shall  include  the  following 
informational  elements.  (This  refxirt 
may  only  be  submitted  if  the  program 
results  meet  these  criteria.) 

(1)  Number  of  FTA  covered 
employees. 

(2)  Number  of  alcohol  tests  conducted 
with  results  less  than  O.OZ^by  type  of 
test  and  employee  categoryA. 

(3)  Number  of  employees  with  a 
confirmation  alcohol  test  indicating  an 
alcohol  concentration  of  0.04  or  greater 
who  were  retiimed  to  duty  in  a  covered 
position  during  the  reporting  period. 

(4)  Number  of  covered  employees 
who  refused  to  submit  to  a  random 
alcohol  test  required  under  this  part. 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
alcohol  test  required  under  this  part. 

(6)  Number  of  supervisors  who  have 
received  training  during  the  reporting 
period  in  determining  the  existence  of 
reasonable  suspicion  of  alcohol  misuse. 

(7)  Identification  of  FTA  funding 
source(s). 

§654.55   Access  to  facilities  and  records. 

(a)  Except  as  required^y  law  or 
expressly  authorized  or  required  in  this 
section,  no  employer  shall  release 
covered  employee  information  that  is 
contained  in  records  required  to  be 
maintained  under  §654.51. 

(b)  A  covered  employee  is  entitled, 
upen  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  employee's 
use  of  alcohol,  including  any  records 
pertaining  to  bis  or  her  alcohol  tests. 
The  employer  shall  promptly  provide 
the  records  requested  by  the  employee. 
Access  to  an  employee's  records  shall 
not  be  contingent  upon  payment  for 
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records  othw  than  those  specifically 
requested. 

(c)  Each  employer  AM  permit  access 
to  all  &cilities  utilized  in  complying 
with  the  requirements  of  this  part  to  the 
Secretary  of  Transportation,  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  covered 
employees  or  to  a  State  oversight  agency 
authorized  to  oversee  rail  fixed 
guideway  systems. 

(d)  Each  employor  shall  make 
available  copies  ol  all  results  for 
employw  alo^l  testing  conducted 
under  this  part  and  any  other 
information  pertaining  to  the  employer's 
alcohol  misusa  prevention  program, 
when  requested  by  the  Secretary  of 
Transportation,  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee,  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  employers 
shall  disclose  information  related  to  the 
employer's  administration  of  a  post- 
accident  alcohol  test  administered 
following  the  accident  under 
investigation. 

(f)  Records  shall  be  made  available  to 
a  subsequent  employer  upon  receipt  of 
written  request  from  the  covered 
employee.  Disclosure  by  the  subsequent 
employer  is  permitted  only  as  expressly 
authorized  by  the  terms  of  the 
employee's  request. 

(g)  An  employer  may  disclose 
information  required  to  be  maintained 
under  this  part  pertaining  to  a  covered 
employee  to  the  employee  or  the 
decisionmaker  in  a  lawsuit,  grievance, 
or  other  proceeding  initiated  by  or  on 
behalf  of  the  individual,  and  arising 
from  the  results  of  an  alcohol  test 
administered  under  this  part,  or  fiY)m 
the  employer's  determination  that  the 
employee  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part 
(including,  but  not  limited  to,  a  worker's 
compensation,  unemployment 
compensation,  or  other  proceeding 
relating  to  a  benefit  sought  by  the 
employee). 

(h)  An  employer  shall  release 
information  regarding  a  covered 
employee's  records  as  directed  by  the 
specific,  written  consent  of  the 
employee  authorizing  release  of  the 
information  to  an  identified  person. 
Release  of  such  information  by  the 
person  receiving  the  information  is 
permitted  only  in  accordance  with  the 
terms  of  the  employee's  consent 


SubpartI 

EiaployaM  Bngaoing  In  Alcohol- 

raMrtadConduet 

I654.A1    Removal  from  salety-sanaNlva 
function. 

Except  as  provided  in  subpart  F  of 
this  part,  no  employer  shall  pmnit  any 
covered  employee  to  perform  safety- 
sensitive  functions  if  the*  employee  has 
engaged  in  conduct  prohUiited  by 
subpart  B  of  this  part  or  an  alcohol 
misuse  rule  of  another  DOT  agoicy. 

§654.63    Raqolredavahiatlon  and  testing. 

No  employer  shall  permit  any  covered 
employee  who  has  engaged  in  conduct 
prohibited  by  subpart  B  of  this  part  to 
perform  safety-sensitive  functions 
unless  the  employee  has  met  the 
requirements  of  §  654.75. 

§654.65   Otlisralcolio>relBlsd  conduct 

(a)  No  employer  shall  permit  a 
covered  employee  tested  under  the 
provisions  of  subpart  C  of  this  part  who 
is  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04  to  perform  or  continue  to 
perfonn  safety-sensitive  hinctions.  imtil: 

(1)  The  employee's  alcohol 
concentration  measures  less  than  0.02; 
or 

(2)  The  start  of  the  employee's  next 
regularly  scheduled  duty  period,  but  not 
less  than  eight  hours  following 
administration  of  the  test. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  no  employer  shall 
take  any  action  under  this  part  against 
an  employee  based  solely  on  test  results 
showing  an  alcohol  concentration  less 
than  0.04.  This  does  nol  prohibit  an 
employer  with  authority  independent  of 
this  part  bom  taking  any  action 
otherwise  consistent  with  law. 

Subpart  F— Alcohol  Misuse 
Information,  Training,  and  Referral 

§654.71    EmptoysrobUgaitonlo 
promuigalB  a  poHey  on  iha  misuaa  of 
alcohol. 

(a)  General  requirements.  Each 
employer  shall  provide  educational 
materials  that  explain  the  requirements 
of  this  part  and  the  employer's  policies 
and  procedures  with  respect  to  meeting 
those  requirements.  The  policy  shall  be 
adopted  by  the  employer's  governing 
board. 

(1)  The  employer  shall  ensiire  that  a 
copy  of  these  materials  is  distributed  to 
each  covered  employee  prior  to  the  start 
of  alcohol  testing  under  this  section  of 
the  employer's  alcohol  misuse 
prevention  program  and  to  each  person 
subsequently  hired  or  transferred  to  a 
covered  position. 


(2)  Each-anployer  riudl  provide 
written  notica  to  every  oovered 
employee  and  to  repnaentatiVes  of 
empk^pae  oi^ganizatiaBs  of  the 
availability  of  this  inlormation. 

(b)  Required  content.  The  materials  to 
be  made  aveilable  to  covered  employees 
shall  include  detailed  discussion  of  at 
least  the  following: 

(1)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  uxnit  the  materials. 

(2)  "The  c^egories  of  employees  who 
are  subject  to  the  provisicms  of  this  part 

(3)  Sufficient  information  about  Hba 
safety-sensitive  functions  performed  by 
those  employees  to  make  clear  what 
period  of  the  work  day  the  covered 
employee  is  required  to  be  in 
compliance  with  this  part. 

(4)  Specific  information  concerning 
employee  conduct  that  is  prohibited  by 
this  part 

(5)  Hie  circumstances  under  whidi  a 
covered  employee  will  be  tested  for 
alcohol  under  this  part. 

(6)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  alcohol, 
protect  the  employee  and  the  integrity 
of  the  breath  testing  process,  safeguard 
the  validity  of  the  test  results,  and 
ensiue  that  those  results  are  attributed 
to  the  correct  employee. 

(7)  The  requirement  that  a  covered 
employee  submit  to  alcohol  tests 
administered  in  accordance  with  this 
part. 

(8)  An  explanation  of  what  constitutes 
a  refusal  to  submit  to  an  alcohol  test  and 
the  attendant  consequences. 

(9)  The  ccmaequences  for  covered 
employees  found  to  have  violated  the 
prohibitions  imposed  under  subpart  B, 
including  the  requirement  that  the 
employee  be  removed  immediately  from 
safety-sensitive  functions,  and  the 
procedures  under  §654.75  of  ttais  part. 

(10)  The  consequences  for  coveied 
employees  found  to  have  an  alcohol 
concentration  of  0.02  or  greater  but  less 
than  0.04. 

(11)  Information  concerning  the 
efiects  of  alcohol  misuse  on  an 
individual's  health,  work,  and  personal 
life:  signs  and  symptoms  of  an  alcohol 
problem  (the  employee's  or  a 
coworker's):  and  available  methods  of 
intervening  when  an  alcohol  problem  is 
suspected,  including  confrontation, 
refural  to  any  available  EAP,  and/or 
referral  to  management. 

(c)  Optional  provisions.  The  materials 
supplied  to  covered  employees  may  also 
include  information  on  additional 
employer  policies  with  respect  to  the 
use  or  possession  of  alcohol,  including 
any  consequences  for  an  employee 
found  to  have  a  specified  alcohol 
concentration,  that  are  based  on  the 
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employer's  authority  independent  of 
this  part.  Any  such  additional  policies 
or  consequences  shall  be  clearly  and 
obviously  described  as  being  based  on 
independent  authority. 

{664.73   Training  for  supervisors. 

Every  employer  shall  ensure  that 
supervisors  designated  to  determine 
whether  reasonable  suspicion  exists  to 
require  a  covered  employee  to  imdergo 
alcohol  testing  under  §  654.37  receive  at 
least  60  minutes  of  training  on  the 
physical,  behavioral,  speech,  and 
performance  indicators  of  probable 
alcohol  misuse. 

$654.7S   RafSTTBl,  evaluation,  and 
tTMtment 

(a)  Each  covered  employee  who  has 
engaged  in  conduct  prohibited  by 
subpart  B  of  this  part  shall  be  advised 
by  the  employer  of  the  resources 
available  to  the  employee  in  evaluating 
and  resolving  problems  associated  with 
the  misuse  of  alcohol,  including  the 
names,  addresses,  and  telephone 
numbers  of  substance  abuse 
professionals  and  counseling  and 
treatment  programs. 

(b>  Each  covered  employee  who    " 
engages  in  conduct  prohibited  under 
subpart  B  shall  be  evaluated  by  a 
substance  abuse  professional  who  shall , 
determine  what  assistance,  if  any,  the 
employee  needs  in  resolving  problems 
associated  with  alcohol  misuse. 

(c)(1)  Before  a  covered  employee 
retiuTis  to  duty  requiring  the 
p)erformance  of  a  safety-sensitive 
function  after  engaging  in  conduct 
prohibited  by  subpart  B  of  this  part,  the 
employee  shall  undergo  a  return  to  duty 
alcohol  test  with  a  result  indicating  an 
alcohol  concentration  of  less  than  0.02. 
In  addition,  the  substance  abuse 
professional  may  recommend  that  the 
employee  be  subject  to  a  return  to  duty 
drug  test,  performed  in  accordance  with 
49  CFR  part  40. 

(2)  In  addition,  each  covered 
employee  identified  as  needing 
assistance  in  resolving  problems 
associated  with  alcohol  misuse: 

(i)  Shall  be  evaluated  by  a  substance 
abuse  professional  to  determine  that  the 
employee  has  properly  followed  any 
rehabilitation  program  prescribed  under 
paragraph  (b)  of  this  section,  and 

(ii)  Shall  be  subject  to  unannounced 
follow-up  alcohol  testing  administered 
by  the  employer  following  the 
employee's  return  to  duty.  The  number 
and  frequency  of  such  follow-up  testing 
shall  be  as  directed  by  the  substance 
abuse  professional,  and  consist  of  at 
least  six  tests  in  the  first  12  months 
following  the  employee's  return  to  duty. 
In  addition,  follow  up  testing  may 


i  iclude  testing  for  drugs ,  as  directed  by 
t  le  substance  abuse  professional,  to  be 
p  srformed  in  accordance  with  of  49  CFR 
p  irt  40.  Follow-up  testing  shall  not 
e  cceed  60  months  from  the  date  of  the 
e  nployee's  return  to  duty.  The 
SI  ibstance  abuse  professional  may 
U  rminate  the  requirement  for  follow-up 
U  sting  at  any  time  after  the  first  six  tests 
h  »ve  been  administered,  if  the  substance 
a  (use  professional  determines  that  such 
U  sting  is  no  longer  necessary. 

(d)  Evaluation  and  rehabilitation  may 
b  I  provided  by  the  employer,  by  a 
SI  ibstance  abuse  prpfe^ional  under 
o  intract  with  the  employer,  or  by  a 
si  bstance  abuse  professional  not 
a:  Bliated  with  the  employer.  The  choice 
o  substance  abuse  professional  and 
ai  signment  of  costs  shall  be  made  in 
a«  cordance  with  employer/employee 
aj  reements  and  employer  policies. 

(e)  The  employer  shall  ensure  that  a 
SI  bstance  abuse  professional  who 
d(  tannines  that  a  covered  employee 
re  quires  assistance  in  resolving 
pi  oblems  with  alcohol  misuse  does  not 
re  Fer  the  employee  to  the  substance 
al  use  professional's  private  practice 
fr  im  which  the  substance  abuse 
pi  ofessional  receives  remuneration  or  to 
a  terson  or  organization  in  which  the 
SI  istance  abuse  professional  has  a 
fii  lancial  interest.  This  paragraph  does 
n(  t  prohibit  a  substance  abuse 
pi  sfessional  from  referring  an  employee 
fo  assistance  provided  through — 

1)  A  public  agency,  such  as  a  State, 
CO  unty,  or  municipality; 

2)  The  employer  or  a  person  under 
cc  itract  to  provide  treatment  for  alcohol 
pi  }blems  on  behalf  of  the  employer, 

3)  The  sole  source  of  therapeutically 
ap  )ropriate  treatment  under  Uie 
en  ployee's  health  insurance  program; 
or 

4)  The  sole  source  of  therapeutically 
ap  jropriate  treatment  reasonably 
ac  lessible  to  the  employee. 

f)  The  requirements  of  this  section 
w  th  respect  to  referral,  evaluation,  and 
re  labilitation,  do  not  apply  to 
ap  jlicants  who  refuse  to  submit  to  a 
pr  i-employment  alcohol  test  or  who 
ha  /e  a  pre-employment  alcohol  test 
wi  ii  a  result  indicating  an  alcohol 
CO  icentration  of  0.04  or  greater. 

Su  apart  6— Compliance 

§6>4.81    Compliance  a  condition  of  FTA 
fin  incial  assistance. 

a)  .General.  A  recipient  may  not  be 
eli  jible  for  Federal  financial  assistance 
un  ier  section  3, 9,  or  18  of  the  Federal 
Tr  nsit  Act,  as  amended,  or  under 
se(  tion  103te)(4)  of  title  23  of  the  United 
Su  tes  Code  if  a  recipient  fails  to 
est  iblish  and  implement  an  alcohol 


misuse  prevention  program  as  required 
by  this  part  Failure  to  certify 
compliance  with  these  requirements,  as 
specified  in  §  654.83.  will  result  in  the 
suspension  of  a  grantee's  eligibility  for 
Federal  funding. 

(b)  Criminal  violation.  A  recipient  is 
subject  to  criminal  sanctions  and  fines 
for  false  statements  or 
misrepresentations  under  §  1001  of  title 
18  of  the  United  States  Code. 

(c)  State's  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3, 9 
or  18  subrecipients,  as  applicable, 
whose  grant  the  State  administers.  In  so 
certifying,  the  State  shall  ensure  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3, 9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  fiiifding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part. 

§654.83    Requirement  to  csfUfy 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  January 

1. 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  January 

1. 1996. 

(b)  A  certification  must  be  authorized 
by  the  organization's  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
provided  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  654— Sample 
Certificatioiis  of  Compliance 

This  Appendix  contains  two  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  D  should  be 
used  by  employers  who  are  covered  by 
Federal  Railroad  Administration's  alcohol 
misuse  prevention  program  regulations. 
F 

(a)  For  recipients  who  are  large  or  small 
operators 

I.  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  alcohol  misuse  prevention 
program  in  accordance  with  the  terms  of  49 
CTR  part  654. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

I.  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of 
Federal  Transit  Act  subrecipients  operating 
in  this  State,  have  established  and 
implemented  alcohol  misuse  prevention 
programs  in  accordance  with  the  terms  of  49 
CFR  part  654. 
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n 

The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transportation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  fdlows: 


I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  an  alct^ol  misuse 
prevention  program  that  meets  the 
reauirements  of  the  Federal  Railroad 
Atuninistration's  regulations  fw  employees 
regulated  by  the  Federal  Railroad 


Administration,  and  has  established  and 
implemented  an  alorfiol  misuse  preventioo 
program  in  accordance  with  the  terms  of  49 
CFR  part  654  for  all  other  covered  employees 
who  perform  safety-sensitive  functions. 

Huwa  coot  *t%9-n-* 
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APPENDIX  B  TO  PART  eS4 

iNsmucnoNS 

The  following  Instructions  are  to  b€  used  as  a  guide  for  completing  the  alcohol  testing 
information  in  the  Federal  Transit  Admi  listration  (FTA)  Alcohol  Testing  MIS  Data  CoHectiori  Form. 
These  instructions  outline  and  expla  ^  the  information  requested  and  indicate  the  probable 
*..  ^:_  =_.        ...^     ^  sam)le  testing  results  table  with  a  narrative  explanation  is 

to  facilitate  the  process  of  completing  the  form  correctly. 


sources  for  this  information 
provided  on  pages  iii-lv  as  an  example 


This  reporting  form  Includes  six  sectlor  s 
required  in  the  FTA  and  the  U.S.  Depar  ment 
The  six  sections,  the  page  number  for 
form  are: 


Section 

A.  EMPLOYER  INFORMATION     . 

B.  COVERED  EMPLOYEES 

C.  ALCOHOL  TESTING  INFORMATION 

D.  OTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 

E.  ALCOHOL  TRAINING/EDUCATION 

F.  FTA  FUNDING  SOURCES 


Page  1 


Collectively,  these  sections  address  the  data  elements 

of  Transportation  (DOT)  alcohol  testing  regulations. 

the  instructions,  and  the  page  location  on  the  reporting 


Instructions 
Pace 

I 


ii-iv 

V 
V 
V 


Reporting 
Form 
Page 

1 


3-4 
5 
6 
5 


EMPLOYER  INFORMATI  ON  (Section  A)  requires  the  year  covered  by  this  report, 
the  agency  name  for  whi  ;h  the  report  is  done,  a  current  address,  a  person's  name 
and  phone  number  to  contact  If  there  are  any  questions  about  the  report.  Below 
*w:.  :-^       .,  ..    entered  for  the  consortium  used  (if  applicable).  Finally, 

date   are   required  certifying  the   correctness  and 


this,  information  must  b< 
a  signature,   title   and 


completeness  of  the  for  n.  Note:  A  separate  report  must  be  submitted  by  each 


FTA  recipient  for  each  o 


Page  2 


covered  by  the  FTA  alec  hoi  testing  regulation 


EMPLOYEES  (Sectioi 


COVERED 

that  must  be  tested  un^er 
categories  are:  Revenue 
Equipment  Maintenance 
Driver  License  (CDL)  Hqiders 
Security  Personnel  who 
is  the  employer's  persorinel 


its  contract  service  and  contract  maintenance  providers 


n  B)  requires  a  count  for  each  employee  category 

the  FTA  alcohol  testing  regulation.   The  employee 

Sen/ice  Vehicle  Operation,  Revenue  Service  Vehicle  and 

Revenue  Sen/ice  Vehicle  Control/Dispatch,  Commercial 

ders  who  operate  Non-Revenue  Service  Vehicles,  and 

( «rry  Firearms.  The  most  likely  source  for  this  Information 

■  department.  These  counts  should  be  based  on  the 
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recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
all  covered  employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Page  3  ALCOHOL  TESTING  INFORMATION  (SectionQ  requires  Information  for  alcohol 

testing  by  category  of  testing.  All  numbers  entered  into  the  pre-employment 
category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  person  was  applying  or  transferring.  The  other 
categories  are  for  employee  testing  and  require  information  for  employees  In 
covered  positions  only.  Each  part  of  this  table  must  be  completed  for  each 
category  of  testing.  These  categories  include:  (1)  random,  (2)  post-accident.  (3) 
reasonable  suspicion,  (4)  return  to  duty,  and  (5)  follow-up  testing.  These  numbers 
do  not  include  refusals  for  testing.  A  sample  section  of  the  table  with  example 
numbers  is  presented  on  page  Iv. 

Four  types  of  information  are  necessary  to  complete  this  table.  The  first  blank 
column  with  the  heading  "NUMBER  OF  SCREENING  TESTS,"  requires  a  count  for 
all  screening  tests  conducted  for  each  employee  category.  The  second  blank 
column  with  the  heading  "NUMBER  OF  CONFIRMATION  TESTS."  requires  a  count 
for  all  confirmation  alcohol  tests  performed  for  each  employee  category. 

The  third  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  0.02,  BUT  LESS  THAN  0.04,"  requires  a  count  for  each 
employee  category  of  completed  alcohol  tests  that  resulted  in  an  alcohol 
concentration  equal  to  or  greater  than  0.02.  but  less  than  0.04. 

The  fourth  blank  column  with  the  heading  "NUMBER  OF  CONFIRMATION  TEST 
RESULTS  EQUAL  TO  OR  GREATER  THAN  0.04."  requires  a  count  for  each 
employee  category  of  completed  alcohol  tests  that  resulted  in  an  alcohol 
concentration  equal  to  or  greater  than  0.04.  Note:  For  return  to  duty  testing,  a 
confirmatkMi  result  equal  to  or  greater  than  0.02  is  a  vkilatkxi  of  the  akx>hol  rule. 
Therefore,  if  the  number  of  results  equal  to  or  greater  than  0.04  is  unkrK>wn,  you 
may  report  all  results  in  the  third  column  of  the  table. 

Each  column  in  the  table  should  be  added  and  the  answer  entered  in  the  row 
marked 'H'OTAL". 

A  sample  table  is  provided  on  page  iv  with  example  numbers. 

Page  3  Below  the  part  of  the  table  containing  prenBrnployment  testing  information  are 

three  boxes.  This  information  should  be  available  from  the  safety  program 
manager  or  the  alcohol  program  manager. 

1 )  "Numt>er  of  persoris  denied  a  positk>n  as  a  covered  empk>yee  folk>wing  a  pre- 
employment  alcohol  test  indicating  an  alcohol  concentratkm  of  0<04  or  greater'. 

This  is  a  count  of  those  persons  who  were  not  placed  in  a  covered  position 
because  they  took  a  breath  test  that  resulted  in  an  alcohol  concentration  of  0.04 
or  higher. 


aockldits 


2) -Number  or 

fBsulted  in  a  pc|st-«c4i<'enl  aloohol  lest 

or  greater".  This  is  a 

accident  breatti  alco^ol 

employees  invotved 


,  asdeined  by  the  FTA  alcohol  tesfing  regoMion^  which 
icafling  an  alcohol  oonoenlrafion  of  0.04 

count  of  fatal  and  non-fatal  accidents  which  resulted  in  post- 
tests  indicating  a  concentration  of  0.04  or  greater  for  any 
n  the  accident. 


Page  4 


3)  "Nurnber  of  fatatti»  resulting  Irom  accidents  «4iichfesulled  in  a  posl-aociderrt 
alcohol  test  indicatin  I  an  akx>holoonoenilration  of  0.04  or  greater.  Thisisacount 
of  fatalities  in  accide  rts  which  resulted  in  post-accident  alcohol  tests  indicating  a 
concentration  of  0.0^  or  greater  for  any  employees  involved  in  the  fatal  accidents. 

Following  the  table  Ihat  summarizes  ALCOHOL  TESTING  INFORMATION,  you 
must  provide  the  nurhber  of  employees  who  engaged  in  alcohol  misuse  who  were 
returned  to  duty  in  a  covered  position  during  this  reporting  period  (having 
complied  with  the  tecommendaUons  of  a  substance  abuse  professional  as 
described  in  FTA  rebulations).  This  information  should  be  available  from  the 
personnel  office  andfor  alcohol  program  manager. 

SAMPLE  /  PPUCAhn- TEST  RESULTS  TABLE 


The  following  example  is  for  Sectioi 
pre-employment  testing  results.  Th< 
of  testing  in.  Section  C  v^lch  reqi  ire 
example  uses  the  categories  "Rev<  nue 
Illustrate  the  procedures  for  compU  t 


Screening  tests  were 
positions  during  the 
column  of  tt>e  table 


C,  ALCOHOL  TESTING  INFORMATK)N,  which  summarizes 

procedures  detailed  here  also  apply  to  the  other  categories 

you  to  summarize  testing  results  for  employees.   This 

Vehicle  Operation"  and  "Armed  Security  Personner  to 

ing  this  section.  ■ 


)erformed  on  1 57  job  applicants  for  revenue  vehicle  operator 
1  eporting  year.  This  information  is  entered  in  the  first  blank 
the  row  marked  "Revenue  Vehicle  Operation". 


HI 

Confirmation  tests  w<  re  necessary  for  6  of  the  1 57  applicants  for  revenue  vehicle 
operator  positions.  E  nter  this  information  In  the  second  blank  coIuttwi  of  the  table 
in  the  row  marked  "R(  jvenue  Vehicle  Operation".  The  confirmation  test  results  for 
these  6  applicants  wi  (re  the  following: 

Applicant  Confirmation  Result 

#1  0.06 

#2  0.01 

#3  0.11 

#4  0.04 

#5  0.03 

#6  0.02 


0 


The  confirmation  tes 
positions  were  equa 
Information  in  the  foijrth 
Vehicle  Operation" 


results  for  2  of  the  applicants  for  revenue  vehicle  operator 

to  or  greater  than  0.02,  but  less  than  0.04.    Enter  this 

blank  column  of  the  table  in  the  row  marked  "Revenue 


ni 
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The  confinrwikxi  test  lasute  lor  3  of  !he  applkamis  tor  iBvanua  vatWe  opera^^^ 
positions  ware  equal  to  or  greater  than  0.04.  Enter  this  4nfomialion  in  the  tiird 
blank  column  of  the  toble  In  the  row  marked  Itevanue  Vehicle  Opaialion". 

The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example.  1 57  applicants  for  revenue  vehicle  operator  positions 
and  107  applicants  for  arnied  seourlty  personnel  posittons  wore  subjected  to 
screening  tests.  The  total  tor  that  column  wouWba  264  (Le^  157+ 107).  Thesame 
procedure  should  be  used  tor  each  column.  (iA,  add  all  the  numbers  in  that 
column  and  place  the  answer  in  the  last  row). 

Please  note  that  our  sample  data  cotlectton  form  also  has  infomwtlon  for  anned  securiW 
personnel  on  Mne  two.  The  same  procedures  outlined  tor  revenue  vehide  operators  shouW  be 
followed  for  entering  the  data  on  atmed  security  personnel.  With  applk::ants  tor  amied  security 
personnel  positions.  1 07  screening  tests  were  conducted  resulting  in  3  confinnation  tests  No 
confirmation  results  were  equal  to  or  greater  than  aQ2.  but  less  than  0.04;  and  the  confirmation 
test  result  for  1  of  the  armed  security  personnel  apptk^ants  was  equal  to  or  greater  than  0  04 
This  Information  is  entered  in  the  row  marked  "Armed  Security  PersonneT. 


— 

— 

_ 

PRE-EWPLOYMENT 

EmplOtee 
CATE&osr 

NUMBER  OF 
SCREENING  TESTS 

NUMBER  OF 

CONf IRMATION 

TESTS 

NUMBER  OF 

CONFIRMATION  TEST 

RESULTS  EOUAl  TO 

OR  6R£«TE«  THAN 

«  C?.  8UT  lESS  Th*«; 

0  14 

NUMBER  £F 

CONFIRMATION  TEST 

RESULTS  E6UAI  TO 

OR  GREATER  Than 

C  04 

Brxnue  Vtricte 
Cper  a t  1  cr 

—  ,5, 

r^  ' 

r^  ' 

r^  ' 

»rffea  Sec ir  1 1 1 
Per  s  or n  e  1 

107 

' 

3 

0 

1 

IOTA, 

}i* 

S 

? 

*    ^a-^ 

« 

-] 

e 

-] 

c 

-] 

1 

0 

-] 

E 

_ 

• 

Note  that  adding  up  the  numbers  for  confirmation  results  in  columns  three  and  four  will  not 
always  match  the  number  entered  In  the  second  column,  "NUMBER  OF  CONFIRMATION  TESTS". 
These  numbers  may  differ  since  some  confirmation  test  results  may  be  less  than  0.02. 

Remember  that  the  same  procedures  indicated  atx>ve  are  to  be  used  ■* 
for  completing  all  of  the  categories  for  testing  inSecttonC. 


IV 


Pages 


Pages 


Pages 


Pages 


Pages 


Pages 


OTHER  ALCOHOL  TESTINQ/PROGRAM  INFORMATION  (Section  D)  requires 
Information  on  emp  oyees  tested  for  drugs  and  alcohol  at  the  same  time  and  that 
you  complete  i  table  dealing  with  violations  of  other  alcohol 
provisions/prohibiti<  »ns  of  the  regulation  and  a  table  dealing  with  employees  who 
refused  to  submit  t<  i  an  alcohol  test. 

Number  of  employ  ms  administered  drug  and  alcohol  tests  at  the  same  time 
resulting  in  a  verilie  i  positive  drug  lest  and  an  alcohol  test  Indicating  an  alcohol 
concentration  of  0.44  or  greater,  requires  that  a  count  of  all  such  employees  be 
entered  in  the  indie  ited  tx>x. 

VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  THIS 
REGULATION  requires  supplying  the  number  of  covered  employees  who  used 
alcohol  prior  to  perjorming  a  safety-sensitive  function,  while  performing  a  safety- 
sensitive  function,  and  before  taking  a  required  post-accident  alcohol  test.  The 
action  taken  with  ^vered  employees  who  violate  any  of  these  FTA  alcohol 
regulation  provisions  is  also  to  be  supplied.  Other  violations  not  delirieated  in  this 
table  may  also  be  orovided. 

EMPLOYEES  WHOl  REFUSED  TO  SUBMfr  TO  AN  ALCOHOL  TEST  requires 


information  on  the 
to  a  rarxiom  or 


JUMBER  OF  COVERED  EMPLOYEES  who  refused  to  submit 
norwarKiom  (pre-employment,   post-accident,   reasonable 

suspicion,  return  t^  duty,  or  follow-up)  alcohol  test  required  under  the  FTA 

regulation. 


ALCOHOL  TRAININfe/EDUCATlON  (Section  E)  requires  information  on  the  number 
of  supen/isory  pers  >nnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

FTA  FUNDING  SOUrCES  (Section  F)  asks  for  the  sources  of  FTA  funds  for  your 
organization.  Simp  y  place  a  check  mark  by  each  applicable  funding  section. 
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FTA  ALCOHOL  TESTING  MIS  DATA  COLlECnON  form      OMB  No.  213^0557 

YEAR  COVERED  BY  THIS  REPORT:    19 

A.  EMPLOYER  INFORMATION 

Name  ■ , " 

Address  


Contact 
Phone 


Consortium  Used  (if  applicable) 

Name  

Address  


Contact 
Phone 


I,  the  undersigned,  certify  that  the  informatkm  prcMided  on  t«s  Federal  Transit 
Administration  Alcoho*  Testing  Management  Information  System  Data  Collectton  Form  is,  to  the 
best  of  my  knowledge  and  t>eliefr,  Irue,  correct,  and  complete  for  the  period  ssated. 


Signature 


Date  of  Signature 


Trtie 


Title  18,  U.S.C.  Section  1001,  makes  it  a  criminal  offense  sutjject  to  a  maximum  fine  of  $10,000,  or 
imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or  representations  in  any  matter  within  the  jurisdiction  of  any 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  tfie  average  burden  for  this  report  form  i^8  hours. 
You  may  submit  any  comments  corweming  tfie  accuracy  of  this  txjrden  estimate  or  any  suggestions 
for  reducing  the  tjurden  to:  Office  of  Safety  and  Security  (TTS^);  Federal  Transit  Administration;  400 
7th  St.,  S.W.;  Washington,  D.C.  20590;  OR  Office  of  Management  and  Budget.  Paperwork  Reductton 
Project  (2132-0557);  Washington,  D.C.  20503. 


B.  COVERED  EMPLOYEES 


COVERED  EMPLOYEES 


EMPLOYEE  CAT  iOORY 


RavMHM  Vchid*  Opanrtion 


Rcvanu*  V«Mci«  and  Equipment  Maintonanc* 


R*v*nu«  VahicI*  Controi/Oicpatch 


COUNon-Ravnua  Vahicia 


AfTTWd  S#cufity  PvrsoonM 


TOTAL 


B^ 


- 


NUMBER  Of  FTA  COVERED 
EMPLOYEES 


READ  BEFORE  COMF  LETING  THE  REMAINDER  OF  THIS  FORM: 

1.  Alt  items  refer  to  the  cufteqt  reporting  period  only  (for  example,  January  1,  1994  - 
December  31, 1994). 

2.  This  report  Is  only  for  testing  REQUIRED  BY  THE  FEDERAL  TRANSfT 
ADMINISTRATION  (FTA)  /|nD  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(DOT): 


1 


Results  should  be  reported 


only  for  employees  in  COVERED  POSmONS  as  defined 


by  the  FTA  alcohol  testing  i  egulation. 

•    The  information  requested  aiould  only  include  testing  for  alcohol  using  the  standard 
procedures  required  by  DQf  regulation  49  CFR  Part  40. 

3.  Information  on  refusals  forjtesting  should  only  be  reported  in  Section  D  ["OTHER 
ALCOHOL  TESTING  INFOFJMATION"].  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

4.  Complete  all  items;  DO  NCfT  LEAVE  ANY  FTEM  BLANK.   If  the  value  for  an  item  is 


zero  (0),  place  a  zero  (0)  of 


the  form. 
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C.    ALCOHOL  TESTING  IN 

FORMATION 

EMPLOYEE  CATEQORT 

NUMBEROF 

NUMBEROF 

O0NFMMT10N 

TESTS 

NUMBB«OF 

OOMFWMATPNTEST 

RESULTS  EQUAL  TQ 

OR0REATB«THAN 

OjOS,  BUT  LESS  THAN 

004 

NUMBEROF  , 

CONF««ylATX3NTEST 

RESULTS  EQUAL  TO 

OR  GREATER  THAN 

OM 

SCRSMNO  TESTS 

ncanxmeir                                                                  | 

Ravanua  Vahicia  OparafUon 

Malntananca 

Ravanua  Vahtcia  ConlreVDIapaich 

Am6d  S#cufny  P9ftonn#l 

ToM 

fMNOOM                                                                                                                  II 

Revanua  Vahicia  Oparation 

Revenua  Vahicia  and  Equipmant 
Maintenanca 

Ravanua  Vahicia  Control'Dispatch 

Armed  Security  Personnel 

ToM 

rasTAocoBtfr                                                                    || 

Revenue  Vehicle  Operation 

Revenua  Vahicia  and  Equipment 
Maintenar«ce 

Revenue  Vehicle  Control/Diapatch 

COIJNon-Revenue  Vehicle 

».                 • 

Totri 

^ 

Number  of  persons  denied  a  position  as  a  covered  employee  following  a  pre-employment  alcohol  test 
indicating  an  alcohol  concentration  of  0.04  or  greater 

Number  of  accidents,  as  defined  by  the  FTA  alcohol  testing  regulation,  which 
resulted  in  a  post-accident  alcohol  test  indicating  an  alcohol  concentration  of 

FATAL     . 

NON-FATAL     | 

1 

Number  of  fatalities  resulting  from  accidents  which  resulted  in  a  post-accident  alcohol  test  indicating 
an  alcohol  concentration  of  0.04  or  greater 

^ 


£^,,ALC0H0LTESTINGJNF0RMA  10^ 


EMPLOYEE  carreaoRv 


NUHeEAOF 

acMRSHNaiem 


R«vwi>  Vl»htcl»  Opfrton 


RtvtniM  \feNcl*  and  Equipment 
Maintanane* 


Ravnua  \»ah>c<a  Comrol/D>»patch 


CDUNofvWavanua  Vahicta 


Afmad  SaaufHy  Pf»onna< 


TeM 


NUMK»Or 


coNFi«»«r»oi*TS*r  I  confirmation  test 

RESULTS  EQUAL  TO  I  RESULTS  EQUAL  TO 

OR  GREATER  THAN  I  OR  GREATER  THAN 

0.02.  BUT  LESS  THAN  6       0.04 

0.04  It 


Ravenua  Vahicto  Opafation 


Ravanua  \<ahicla  »na  Equlpmam 
Mainlananaa 


RavafHia  Vla»»<cla  Cof>tfel/piapa<ch 
COUNofv-Wavanua  Vahicia 
Aftnad  Sacufity  Paraonnal 
ToW 


Ravanua  \<aHicla  Oparatiow 


Ravanua  Vahicia  and  Equipmant 
Maintananoa 


Ravanua  \<ahicla  Control/Owpateh 

CDUNon-Havanua  Vahicia 

Afmad  Saourity  Pafonnai 
TeM 


Number  of  emptoyees  wHo  vn^^Mgeo 
position  during  this  reporting  period 
abuse  pw^wswnat » «ieseriberf  in  F^ 


alcohofr  tf^au»  wt<»  vwere  rttumecT  to  duty  in  a  covered' 
"""toSrS**^  «r»th  the  recommendations  of  a  substance 
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P.  CTTHER  ALCOHOL  TESTING/PROGRAM  INFORMATION 


I  NumI 
I  positi 


SSlSriJj?'!^??  adrrrfntetered  drug  tnd  alcohol  tests  at  the  same  time  resulting  in  a  verified 
■v^^^ive  drug  test  and  an  alcohol  test  indicating  an  alcohol  concentration  of  0.04  or  areaten 


VIOLATIONS  OF  OTHER  ALCOHOL  PROVISIONS/PROHIBmONS  OF  TWIS  REGUIATION 


NUMBER  OF 

COVERED 

EMPLOYEES 


VIOLATION 


Covered  employee  used  alcohol  while 
pertOfmIng  safety-sensitive  function. 


Covered  employee  used  alcohol  within  4 
hours  of  perfomilng  safety-sensitive  function. 


Covered  employee  used  alcohol  before  taking 
a  required  post-accident  alcohol  test. 


ACTION  TAKEN 


EMPLOYEES  WHO  REFUSED  TO  SUBMIT  TO  AN  ALCOHOL  TEST 


Covered  employees  who  refused  to  submit  to  a  random  alcohol  tesi  required  under  the  FTA  reguiailon: 


Covered  employees  who  refused  to  submit  to  a  iwwandom  alcohol  test  required  under  the  FTA  regulation: 


E.   ALCOHOL  TRAINING/EDUCATION 


Number 


TRAINING  DURING  CURRENT  REPORTING  PERIOD 


Supervisory  personnel  who  have  received  at  least  60  minutes  of  initial  training  on  the  specific  contemporaneous 
physKMl,  behavioral,  and  performance  indicators  of  probable  alcohol  use  as  required  by  FTA  alcohol  testino 
regulations: " 


Number 


F.   FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 


Check  all  sections  ttwt  apply: 


16(b)(2) 


18 
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APPENDIX  C  TO  PART  654  -  AL  DOHOL  TESTIMG  MAN/tfSEMEKT  INFORBtfCnON  SYSTEM 


om. 


INSTRUCTIONS 

The  following  instructions  are  to 
Administration  (FTA)  Aicohd  Testiijig 
used  if  there  is  no  alcohof  misuse 
and  explain  the  information  requested 
This  reporting  form  includes  four 
1n  the  FTA  and  the  U.S.  Department 


SECTION  A  -  EMPLOYER  INFORMATION 

name  for  which  the  report  is  done, 
to  contact  if  there  are  any  questions 
for  the  consortium  used  (if  applicat  >le) 
the  correctness  and  completeness! 
each  FTA.  recipient  for  each  of  its 
by  the  FTA  alcohol  testing  regulatibn 


F7»  DATA  cm  I  FflTlClM  FORM 


be  used  as  a  guide  for  completing  the  Federal  Transit 

MIS  "EZ*  Data  Collection  Form.  This  form  should  only  be 

0  be  reported  by  ^jour  company.  These  instructions  outline 

and  indicate  the  probable  sources  (Of  this  information. 

sections.  These  sections  address  the  data  elements  required 

of  Transportation:  (DOT)  alcohol  testing  regulations. 


requires  the  year  covered  by  this  report  tfete  agency 

a  current  address,  and  a  person's  name  and  phone  number 

about  the  report.  Below  this,  information  must  be  entered 

Finally,  a  signature,  title,  and  date  are  required  certifying 

of  the  form.  Note:  A  separate  report  must  be  submitted  by 

dontract  sen/ice  and  contract  maintenance  providers  covered 


SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  alcohol  testing  regulation.  The  employee  categories  are:  Revenue 
Service  Vehicle  Operation,  Rever  ue  Sen^ice  Vehicle  and  Equipment  Maintenance,  Revenue 
Service  Vehide  Control/Dispatch,  Commercial  Driver  License  (COL)  Holders  who  operate  Non- 
^Revenue  Sen/ice  Vehicles,  and  Se  jurity  Personnel  who  carry  Firearms.  The  most  likeiy  source 
for  this  information  is  the  employer  s  personnel  department  These  counts  should  be  based  on 
the  recipient's  Of  contractor's  recof  ds  for  the  reported  year.  The  TOTAL  is  a  count  of  alt  covered 
employees  for  all  categories  comtjined,  i.e.,  the  sum  of  the  columns. 


SECTION  C  -  ALCOHOL  TESTH^  INFORMATION  requires  information  for  alcohol  testing, 
refusals  for  testing,  and  training/education.  The  first  table  requests  information  on  the  NUMBER 
OF  ALCOHOL  SCREENING  TEST  S  CONDUCTED  in  each  category  for  testing.  All  numbers 
entered  into  the  pre-employment  :ategory  section  of  the  table  should  be  separated  into  the 
category  of  employment  for  which  |he  person  was  applying  or  transferring.  The  other  categories 
are  for  employee  testing  and  requi je  inforrriation  for  employees  in  covered  positions  only.  Enter 
the  number  of  alcohol  screening  tests  conducted  by  employee^category  for  each  category  of 
testing.  Testing  categories  includej:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  Each  column  in  the  table  should  be  added  and  the 
answer  entered  in  the  row  markec  'TOTAL". 

Following  the  table  that  sumrriariz  js  ALCOHOL  TESTING  INFORMATION,  you  must  provide  a 
count  of  employees  who  engagec  in  alcohol  misuse-jwho  were  retumed  to  duty  in  a  covered 
position  (having  complied  with  tne  recommendations  of  a  substance  abuse  professional  as 


described  in  the  FTA  regulation) 

and/or  alcohol  program  manager. 

EMPLOYEES  WHO  REFUSED  TO 
NUMBER  OF  COVERED  EMPLOY 


his  information  should  be  available  from  the  personnel  office 


SUBMIT  TO  AN  ALCOHOL  TEST  requires  a  count  of  the 
ES  who  refused  to  submit  to  a  random  or  non-random  (pre- 
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employment,  post-accident,  reasonable  suspicion,  return  to  duty,  or  follow-up)  alcohol  test 
required  under  the  FTA  regulation. 

ALCOHOLTRAINING/EDUCATION  DURING  CURRENT  REPORTING  PERIOD  requires  information 
on  the  number  of  supervisory  personnel  who  have  received  alcohol  training  during  the  current 
reporting  period. 

SECTION  D  -  FTA  FUNDING  SOURCES  asks  for  the  sources  of  FTA  funds  for  your  organization. 
Simply  place  a  check  mark  by  each  applicable  funding  section. 


\ 
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d 


FTA  ALCOHOL  TESTING  MIS 
(No  Alcohol 


h  suse) 


I.  the  undersigned,  certify  that  the 
Administration  Alcohol  Testing  Maniager 
to  the  best  of  my  knowledge  and  belief 


Signature 


"TitTe- 


Title  18.  U.S.C.  Section  1001,  makes 
SI  0,000,  or  imprisonment  for  not  more 
or  cause  to  be  made  any  false  or  frauiJulent 
within  the  jurisdiction  of  any  agency  offthe 


The  Federal  Transit  Administration  estimat^ 

You  may  submit  any  comments 

for  reducing  the  burden  to:  Office  of 

400  7th  St..  S.W.:  Washington,  DC 

Reduction  Project  (2132-0557);  Washingto  1 


Safey 
205S  0 
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DATA  COLLECTION  FORM        0MB  No.  21 32-0557 


YEAR  COVERED  BY  THIS  REPORT:    1! 
A.  EMPLOYER  INFORMATION 
Company  Name 

. 

Address 

Contact 

■         . 

Phone 

' 

Consortium  Used  (if  applicable) 
Name 

Address 

Contact 

- 

Phone 

information  provided  on  the  attached  Federal  Transit 
jnt  Information  System  "EZ'  Data  Collection  Form  is 
ue,  correct,  and  complete  for  the  period  stated 


em  jnt 


Date  Of  bignature 


a  criminal  offense  subject  to  a  maximum  fine  of 
t  lan  5  years,  or  both,  to  knowingly  and  willfully  make 
•'-nt  statements  or  representations  in  any  matter 
United  States. 


that  the  average  burden  for  this  report  form  is  8  hours. 

concerning|the  accuracy  of  this  burden  estimate  or  any  suggestions 

and  Security  (TrS-3);  Federal  Transit  Administration; 

OR  Office  of  Management  and  Budget.  Papenwork 

DC  20503 
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B    COVERED  EMPLOYEES 


1                                                                           COS/EREO  EMPLOYEES 

♦ 

\                                                              EMPLOTEE  CATEGORY 

NUMBER  OF  RA  COVERED 

n«w«f«u*  VetHcte  Operation 

«k 

1  Revtnut  V*Mcto  Co«nroVO(S(Mlch 

—               ■ 

Armed  Sacurlty  Pareonnel 

1                                                                           TOTAL 

C  ALCOHOL  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 


Revenue  V»hic<c  Opf«ticf> 


Equtpmef*  MeiKenoKe 


Revenue  Vehicle 
Con>rol/Dispe«ch 


COUNorvRevenue  Vehicle 


Af^ed  Secwflly  rerteowel 


TeW 


NUMBER  OF  ALCOHOL  SCREEMNG  TESTS  CONDUCTED 


pre- 

EMPtOYME^fT 


RANDOM 


POST- 

ACClOE^rr 


REASONABLE 
SUSPICtON 


RETURN  TO 
DOTV 


FOLLOW-UP 


Number  ol  emptoyees  who  engaged  In  ateohd  misuse  who  were  returned  to  duty  In  a  covered 
positwrt  (having  complied  with  the  recommendations  ol  a  substance  abuse  professional  as  described 
II  in  the  FTA  regulation): 

'^ ' T 


[ 


EMPLOYEES  WHO  REFUSED  TO  SUBMn^TOAN  ALCOHOL  TEST 


Covefed  employees  wtm  reftjsed  to  subma  to  a  random  alcohol  test  reou-fed  under  ttie  FTA  regulation 


.CoNgredjmpto^ggsjghojefjged  to  submit  lo  a  fKXMandom  afconpi  lest  required  under  tne  FTA  regulation 


ALCOHOL  TWAINiNQ/EDUCATK)NDURIf^  CURRENT  REPORTING  PERIOO 

Supervisofy  personnel  who  have  received  at  least  60  rT>inates  of  initial  training  on  the  specific 
conten>poraneous  physical,  behavtoral.  and  performance  indicators  of  probable  atoohol  use  as 
required  by  FTA  ateohol  testing  regulations:  


D.   FTA  FUNDING  SOURCES 


FTA  FUNDING  SOURCES 


Cf)eck  all  sections  t^>at  apply- 


^6(b)P) 


t8 


BIUJNO  COM  4910-S7-C 


Issued:  lanuaiy  25, 1994. 
FedericoFena, 
Secretary  of  Transportation. 
Gordon  f.  Linton, 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49CFRPart653 
[Docket  No.  92-H] 
RIN  2132-AA37 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations 

AGENCY:  Federal  Transit  Administration, 
DOT. 

action:  Final  rule. 

SUMMARY:  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  directs 
the  Federal  Transit  Administration  to 
issue  regulations  on  drug  and  alcohol 
testing  for  mass  transit  workers  in 
safety-sensitive  positions.  This 
docvunent  accordingly  sets  forth  the 
agency's  anti-drug  program,  which  is 
intended  to  increase  the  safety  of  mass 
transit  operations. 
EFFECTIVE  DATE:  March  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues.  Judy  Meade,  OfHce  of 
Safety  and  Security,  Federal  Transit 
Administration,  DOT,  400  Seventh  St., 
SW..  room  6432,  Washington  DC  20590. 
Telephone:  202-366-2896.  For  legal 
questions.  Nancy  Zaczek  or  Daniel  Duff. 
Office  of  the  Qiief  Coimsel,  Federal 
Transit  Administration,  DOT,  400 
Seventh  St.,  SW.,  room  9316, 
Washington  DC  20590.  Telephone:  202- 
366-4011  (voice);  202-366-2979  (TDD). 
Copies  of  the  regulation  are  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  length  of  this  preamble,  the 
following  outline  of  the  rule's 
introductory  material  is  provided. 

I.  Discussion 

A.  Background 

B.  The  1988  Drug  Rule 

C  The  Omnibus  Transportation  Employee 
Testing  Act  of  1991 

D.  Sununary  of  the  Final  Rule 

E.  Overview  of  the  Comments 

II.  Discussion  of  the  Comments 

A.  Multi-modal  jurisdiction 

B.  Accident 

C.  SafiBty-sensitive  function 

D.  Covered  employee/contractor 

E.  Pre-employment/pre-dut>'  testing 

F.  Reasonable  suspicion  testing 

C.  Random  testing/random  testing  rate 


-I.  Post-accident  testing 

.  Return  to  duty/follow-up  testing 

The  split  sample  procedure 
C  Treatment 
^Training 
^.  Management  Information  System  (MIS) 

reporting  requirement 
<.  Implementation  date 
y  Combined  drug  and  alcohol  rules 
'.  Indian  Tribal  Governments 
J.  Waivers 
ni  Section-by-Section  Analysis 

IV  Americans  With  Disabilities  Act  of  1991 

V  Economic  Analysis 
V   Regulatory  Process  Matters 

)iscussion  t^ 

Background 

Dn  December  15, 1992,  the  Federal 
Ti  ansit  Administration  (FTA)  published 

lotice  of  Proposed  Rulemaking 
(N  PRM)  in  the  Federal  Register,  at  57 
FI  59660,  entitled  "PrevenUon  of 
Pi  }hibited  Drug  Use  in  Transit 
O  >erations."  The  NPRM  invited 
CO  mment  from  the  public  on  the 
pi  sposed  rule,  which  would  require 
ce  lain  recipients  of  Federal  transit 
fu  iding  to  have  a  comprehensive  anti- 
dr  ug  program.  FTA  provided  a  120-day 
CO  mment  period  and  received  over  80 
CG  nriments  on  the  regulation  proposed  in 
th(NPRM. 

n  addition  to  receiving  written 
CO  nments  on  the  NPRM,  in  1993  FTA 
he  Id  three  public  hearings  on  the  rule; 
or  February  25-26,  in  Washington  DC. 
or  March  1-2,  in  Chicago,  Illinois,  and 
on  March  4-5,  in  San  Francisco, 
California.  Each  hearing  was  recorded 
by  a  court  reporter;  the  transcript  of 
ea  :h  hearing  and  any  statements  or 
ot  ler  material  submitted  to  the  hearing 
of  icer  during  the  hearings  are  contained 
in  the  public  docket  to  this  rule  and 
wi  re  considered  in  developing  this  final 
ru  e. 

B.  The  1988  Drug  Rule 

3n  November  22, 1988,  the  FTA 
isj  ued  a  final  rule  requiring  certain 
re  apients  of  Federal  financial  assistance 
ui  der  the  Urban  Mass  Transportation 
Ai  t  of  1964.  as  amended,  to  develop  and 
in  plement  drug  testing  programs.  "That 
re  [ulation,  codified  at  49  CFR  part  653. 
w  s  the  first  time  the  FTA  had  required 
su  ±  a  program.  By  December  21, 1989. 
ap  }roximately  200  large  transit  systems 
ce  tified  compliance  with  the  regulation 
and  began  testing  the  urine  of  safety- 
soisitive  employees  for  five  types  of 
il  seal  drugs. 

Shortly  after  its  final  rule  was 
pi  blished  in  1988,  the  FTA  was  sued  by 
th  ■ee  unions  representing  most 
Ai  nerican  transit  workers.  In  these  three 
si  its,  consolidated  in  the  United  States 
D  strict  Court  for  the  District  of 
C<  lumbia.  the  plaintiffs  contended. 


among  other  arguments,  that  FTA 
lacked  statutory  authority  to  issue  a 
drug  testing  rule.  The  district  court 
upheld  the  regulation  and  the  plaintiffs 
appealed. 

On  January  19, 1990,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  overturned  that 
decision  in  Amalgamated  Transit  Union 
V.  Skinner,  894  F.2d  1362  (D.C.  Qr. 
1990)  and  on  January  25, 1990.  FTA 
published  a  notice  in  the  Federal 
Register  suspending  its  anti-drug 
regulation.  (Today's  final  rule  replaces 
suspended  part  653  with  a  new  part 
653.) 

Subsequently,  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act)  was  enacted,  authorizing 
FTA  to  require  drug  testing  of  safety- 
sensitive  employees.  (Pub.  L.  102-143. 
Title  V.)  This  final  rulemaking  is  issued 
under  the  authority  of  that  Act. 

C.  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991 

The  Act  requires  the  FTA  to  issue  a 
rule  requiring  recipients  of  certain  FTA 
funding  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
controlled  substances.  The  Act  directs 
FTA  to  require  recipients  of  Federal 
funds  under  section  3, 9,  or  18  of  the 
Federal  Transit  Act,  as  amended  (FT 
Act),  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code,  to  test  safety-sensitive 
employees  for  any  substance  listed  in 
section  102(6)  of  the  Controlled 
Substances  Act  (21  U.S.C  802(6))  which 
the  Secretary  has  determined  poses  a 
risk  to  transportation  safety.  Because 
certain  recipients  of  FTA  funds  are 
regulated  by  the  Federal  Railroad 
Administration  (FRA)  or  the  Federal 
Highway  Administration  (FHWA),  the 
Act  permits  such  recipients  to  be  subject 
to  the  anti-drug  regulations  of  those 
agencies. 

Compliance  with  FTA's  rule  is  a 
condition  of  the  receipt  of  certain  kinds 
of  Federal  transit  funding.  The  Act 
authorizes  FTA  to  withhold  that 
funding  if  a  recipient  is  not  in 
compliance  with  FTA's  rule  or,  as 
appropriate,  the  anti-drug  rules  of  FRA 
or  FHWA  .  Specifically,  the  Act 
authorizes  FTA  to  withhold  Federal 
funding  under  section  3,  9,  or  18  of  the 
FT  Act  or  section  103(e)(4)  of  title  23  of 
the  U.S.  Code. 

The  Act  directs  the  FTA  to  require 
four  kinds  of  drug  testing:  pre- 
emplojTtnent,  reasonable  suspicion, 
random,  and  post  accident,  and  permits 
FTA  to  require  periodic  drug  testing. 
The  Act  further  directs  FTA  to  require 
a  post-accident  test  when  there  has  been 
a  loss  of  human  life. 
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The  Act  authorizes  the  testing  only  of 
employees  who  perform  safety-sensitive 
functions,  but  does  not  define  what 
activities  constitute  a  safety-sensitive 
function,  specifically  authorizing  the 
agency  to  make  that  determination. 
■    The  Act  directs  FTA  to  require  its 
recipients  to  test  safety-sensitive 
employees  for  the  prohibited  use  of 
controlled  substances,  and  in  so  doing 
to  safeguard  the  privacy  of  safety- 
sensitive  employees  to  the  maximum 
extent  practicable.  Moreover,  the  Act 
requires  that  the  specimen  be 
subdivided,  secured,  and  labeled  in  the 
presence  of  the  tested  employee,  with 
one  part  tested  and  the  other  part 
retained  in  a  secure  manner  to  prevent 
tampering.  If  the  tested  portion  is 
verified  positive  for  the  presence  of 
illegal  drugs,  the  Act  specifies  that  the 
tested  employee  may  request  that  the 
other  portion  be  tested  at  another 
certified  laboratory.  To  ensure  the 
accuracy  of  the  testing  procedures,  the 
Act  permits  only  those  laboratories 
certified  by  the  Department  of  Health 
and  Human  Services  (DHHS)  to  test 
specimen  samples. 

If  a  safety-sensitive  employee  has  a 
verified  positive  drug  test  result  for 
prohibited  drugs,  the  Act  directs  FTA  to 
ensure  that  the  employee  receives 
opportunity  for  evaluation  and 
treatment.  Also,  the  Act  permits  FTA.  as 
appropriate,  to  permit  the 
disqualification  or  dismissal  of  any 
safety-sensitive  employee  who  has  a 
verified  positive  drug  test  result. 

In  providing  this  regulatory  authority, 
the  Act  authorizes  the  FTA  to  preempt 
State  or  local  laws,  rules,  regulations, 
ordinances,  standards,  or  orders 
inconsistent  with  this  rule,  except  for 
certain  provisions  of  State  criminal  law 
which  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
injury,  or  property  damage. 

D.  Summary  of  the  Final  Rule 

The  final  rule  applies  to  recipients  of 
Federal  funds  imder  sections  3,  9.  or  18 
of  the  FT  Act.  or  s^on  103(e)(4)  of 
title  23  of  the  United  States  Code.  It 
requires  each  such  recipient  to  establish 
and  implement  an  anti-drug  program, 
consisting  primarily  of  a  testing  program 
but  with  elements  requiring  training, 
educating,  and  evaluating  safety- 
sensitive  employees  as  well. 

The  regulation  specifies  that  safety- 
sensitive  employees  may  not  use  any  of 
the  five  prohibited  substances  identified 
in  the  regulation:  marijuana,  cocedne, 
opiates,  amphetamines,  or 
pbencyclidine. 

The  rule  mandates  the  follov\dng 
kinds  of  testing: 


1.  Pre-employment  (including  transfer 
fiom  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  within  the 
organization); 

2.  Reasonable  suspicion; 

3.  Random; 

4.  Post-accident;  and 

5.  Return  to  duty/follow-up 
(periodic). 

The  rule  requires  the  use  of  testing 
procedures  found  in  part  40  of  title  49 
of  the  Code  of  Federal  Regulations,  the 
procedures  used  in  the  drug  testing 
rules  of  all  agencies  of  the  Department 
of  Transportation  (DOT),  which  requires 
the  testing  of  urine  samples.  Part  40 
conforms  to  the  DHHS  "Scientific  and 
Technical  Guidelines  for  Drug  Testing 
Programs"  issued  on  April  11. 1988  and 
amended  today  to  incorporate  changes 
required  by  the  Act.  For  a  discussion  of 
those  changes,  please  see  part  40, 
"Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs",  and  its  accompanying 
preamble  published  elsewhere  in 
today's  Federal  Register.  This  part  653 
includes  procedures  that  require  a 
substance  abuse  professional  to  evaluate 
a  covered  employee  who  has  a  verified 
positive  drug  test  result  as  defined 
under  this  part.  Consequently,  both 
parts  must  be  followed. 

If  a  covered  employee  has  a  verified 
positive  drug  test  result  (as  defined  in 
this  part  653).  the  employee  must  be 
removed  from  the  safety-sensitive 
position,  be  told  about  educational  and 
treatment  programs  available,  and  be 
evaluated  by  a  substance  abuse 
professional  to  determine  whether  the 
employee  has  a  drug  problem.  The  rule 
does  not  address  who  should  pay  for  the 
employee's  treatment,  which  is  a  local 
issue. 

To  return  to  her  safety-sensitive 
position,  the  employee  must  properly 
complete  any  course  of  treatment 
prescribed  by  the  substance  abuse 
professional  and  taka  a  drug  test  with  a 
verified  negative  result. 

The  rule  requires  each  recipient  to 
adopt  a  policy  statement  describing  its 
anti-drug  program  policies  and 
procedures,  including  the  consequences 
of  drug  use  and  a  verified  positive  drug 
test  result. 

The  rule  applies  to  any  entity  that 
receives  certain  Federal  funding  from 
the  FTA.  Such  an  entity,  called  a 
recipient,  must  certify  to  the  FTA  that 
it  will  carry  out  the  requirements  of  this 
part.  Not  all  such  recipients  provide 
mass  transit  services  directly,  relying 
instead  upon  other  public  or  private 
entities  to  provide  such  services  in 
whole  or  in  part  In  these  cases,  the 
direct  recipient  of  FTA  funds  remains 
legally  responsible  to  the  FTA  for 


assuring  that  any  entity  operating  on  its 
behalf  is  in  compliance  with  the  drug 
testing  rule. 

Compliance  with  the  rule  is  a 
conditi(»i  of  Federal  assistance.  Failure 
of  a  recipient  to  comply  with  the  rule — 
either  in  its  own  operations  or  in  those 
of  an  entity  operating  on  its  behalf— will 
result  in  the  suspension  of  all  Federal 
transit  funding  to  the  recipient.  - 

Because,  as  noted  above,  a  recipient 
may  not  always  directly  carry  out  mass 
transit  services,  the  rule  uses  "operator" 
or  "employer"  to  describe  those  who 
actually  may  be  providing  transit 
service  and  therefore  must  comply  with 
the  drug  testing  program,  but  under  the 
rule  it  is  always  the  direct  recipient  of 
FTA  funds  that  legally  is  responsible  to 
FTA  for  complying  with  the  rule. 

E.  Overview  of  the  Comments 

The  FTA  received  84  comments  in 
response  to  the  NPRM.  FTA  considered 
all  comments  filed  in  a  timely  manner 
as  well  as  all  statements  and  material 
presented  at  the  pubhc  hearings  on  the 
rule.  The  breakdown  among  commenter 
categories  is  as  follows: 
Transit  operators  (public  and  private)  .       35 

Cities  and  counties ..^....        4 

State  DOTS ii 

Labor  unions  „_ 2 

Trade  associations 9 

Individual  citizen  „ \ 

Nonprofit  organizations/special  transit 

providers  \2 

Sute  governments  ^.         2 

Public  Utility  „ i 

Member  of  Congress „ i 

Private  businesses  , 3 

Others 4 

Most  of  the  comments  addressed 
issues  raised  in  the  NPRM,  but  some 
commenters  addressed  additional 
issues,  such  as  whether  volunteer 
drivers  should  be  subject  to  the  rule,  or 
the  applicability  of  the  regulation  to 
providers  of  transportation  paid  with 
publicly  subsidized  vouchers  or  scrip 
(user-side  subsidies).  All  of  the  major 
issues  addressed  by  the  commenters  are 
discussed  in  Section  n. 

n.  Discussion  of  the  Comments 

A.  Multi-modal  Jurisdiction 

Because  many  FTA  recipients  operate 
a  variety  of  different  mass  transit 
services — such  as  bus,  rapid  rail, 
commuter  rail,  or  ferry  boat  services — 
they  may  be  regulated  by  the  FTA  and 
by  another  DOT  agency  or  agencies. 
such  as  the  Federal  Railroad 
Administration  (FRA).  the  Federal 
Highway  Administration  (FHWA).  or 
the  United  States  Coast  Guard  (Coast 
Guard).  For  the  most  part,  these 
agencies  have  regulated  drug  use  among 
safety-sensitive  employees  since  1989, 


including  empkiyees  of  certain  FTA 
recipients.  In  addition,  the  Act 
authorized  FHWA.  for  the  first  time,  to 
regulate  intrastate  Commercial  Driver's 
License  (CDL)  holders,  which  indude 
many  transit  employees.  To  limit  the 
anti-drug  regulatitms  vrith  which  such 
recipients  would  have  to  comply,  the 
NPRM  discussed  a  proposal  under 
which  (1)  FRA's  drug  testing  regulation 
would  apply  to  FTA  recipients  that 
operate  railroads,  including  the 
recipient's  safety-sensitive  employees: 
(2)  FTA's  drug  testing  program,  not 
FHWA's,  woidd  apply  to  recipients  who 
employ  or  use  the  services  of  safety- 
sensitive  employees  who  hold  a  CDL. 
but  the  individual  CDL  holder  otherwise 
would  remain  subject  to  FHWA's 
implementation  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986;  and 
(31  both  FTA's  and  Coast  Guard's  drug 
testing  program  would  ^ply  to 
recipients  operating  vessels,  and  Coast 
Guard  would  continue  to  regulate  the 
individual  safety-sMositive  employee 
(vessel  crew  monber)  by  pursuing 
licensing  actions  or  other  pimitive 
measxues. 

FTA  received  ten  comments 
concerning  the  muhi-modal 
jurisdictional  issue  suggesting  a  rather 
significant  change  to  the  FTA's 
approach  to  this  rulemaking.  Several 
commenters  suggested  that  DOT  should 
issue  one  regulation  covering  all  entities 
regulated  by  any  DOT  agency,  fai 
contrast,  other  commenters  suggested 
that  FTA  and  FHWA  should  issue  a 
joint  regulation  or  issue  two  separate 
regulations  using  idmtical  language. 
Lastly,  ooe  commenter  particularly 
focused  on  the  diain-of-custody  form, 
mandated  by  part  40.  and  recommended 
that  all  DOT  agencies  use  the  same 
fonn. 

FTA  Response.  FTA  is  sympathetic  to 
the  concerns  of  recipients  regulated  by 
more  than  one  DOT  agency  anti-drug 
rule,  some  of  wh(»n  proposed  a  sin^ 
regulation.  As  a  practic^  matter, 
however,  an  agency-wide  DOT  drug  rule 
would  be  difficult  to  implement  because 
of  the  difiierent  characteristics  of  the 
various  communities  each  agency 
regulates.  Nevertheless.  FTA  addresses 
the  multi-jurisdictional  issue  by 
clarifying  the  jurisdiction  of  FTA,  FRA. 
FHWA.  and  Coast  Guard  over  transit 
entities.  In  this  regard,  we  have  adopted 
the  proposal  in  the  NPRM  discussed 
above. 

In  response  to  one  commenter,  DOT 
will  amend  part  40  in  the  near  future  to 
address  the  issue  concerning  one  DOT- 
vnde  chain-of-custody  form. 


B.  4  [ccident 

'Ihe  vast  majority  of  comments 
coi  ceming  diis  definition  focused  on 
inc  dents  involving  only  property 
dai  lage;  specifically,  how  the 
ser  ousness  of  these  incidents  should  be 
me  isured,  thus  justifying  the 
adi  linistration  of  a  drug  test.  In  the 
NP  IM  we  had  proposed  a  dollar 
me  isurement,  whereby  an  accident  was 
an]  incident  resulting  in  at  least  $1,000 
in  I  Dtal  property  damage. 

Most  conunenters  addressed  the 
dol  iar  amount  proposed  in  the  NPRM 
an(  stated  that  $1,000  was  too  low  a 
thr  ishold.  Some  of  these  commenters 
pre  posed  their  own  method  of 
cal  :ulating  a  dollar  threshold  such  as  a 
me  isurement  based  on  a  vdxicle's  gross 
vel  icle  wei^t — the  greater  the  weight 
the  higher  the  property  damage 
thr  (shold. 

( ither  commenters  objected  to  the  use 
of  <  dollar  threshold  to  measure  the 
ser  ousness  of  incidents  involving  only 
dai  oage  to  property.  These  commuters 
ur(  ed  us  to  adopt  an  objective  measure 
of  iroperty  damage  such  as  FHWA's 
del  joition  of  accident.  FHWA  defines  an 
ace  ident  involving  only  property 
da]  sage  as  an  incident  that  so  disables 
the  vehicle  that  it  must  be  towed  away 
fro  n  the  scene. 

i  jiother  commenter  objected  to  the 
US4  of  dollar  amounts  and  requested 
th«  t  we  adopt  a  reasonable  cause 
sta  idard. 

( >ther  commenters  addressed  the 
ovf  rail  definition  of  accident.  In  the 

we  had  limited  the  definition  to 
icident  involving  a  revenue  service 
velicie.  and  several  commenters 
ob  Bcted  to  this  limitation,  proposing 
in;  tead  that  we  include  any  incident 
ini  olving  a  nonrevenue  service  vehicle 
as  well. 

1  TA  Response.  FTA  has  changed  the 
de  inition  of  "accident"  in  such  a  way 
thi  t  it  is  broadened  in  some  respects. 
ani  1  narrowed  in  others.  In  particular. 
FT  \  has  broadened  the  definition  in  the 
fin  d  rule  to  include  occurrences 
ini  olving  nonrevenue  service  vehicles 
op  (rated  by  a  holder  of  a  CDL  We 
re<  ognize  that  this  decision  falls  short  of 
th(  recommendation  proposed  by  some 
CO]  omenters  favoring  the  inclusion  of  all 
oo  :urrenoes  involving  nonrevenue 
sei  dee  v^des,  but  it  is  based  on 
an  >ther  consideration,  avoiding  a 
jui  isdictional  conflict  between  FTA  and 
Fh  WA.  Ordinarily.  FHWA  would 
rej  ulate  CDL  holders  as  well  as  their 
en  ployers.  This  new  coverage  in  our 
fin  al  rule  is  consistent  with  the 
ag]  eement  between  FTA  and  FHWA  that 
Ft  A's  drug  testing  program  applies  to 
thi  transit  employers  of  CDL  holders. 


FTA  has  further  modified  the 
proposed  definitioD  of  "aodd^t"  to 
distinguish  the  situatioas  of  different 
kinds  of  mass  transit  vehicles.  Many 
mass  transit  vehicles,  such  as  buses  and 
vans,  are  passenger<»nying  motor 
vehicles.  FTA  beUeves  that  it  is  sensible 
to  use  a  definition  of  "accident"  that  is 
consistent  with  FHWA's  for  such 
vehicfes.  Therefore,  we  are  adopting  a 
provision  paralleling  FHWA's  definition 
of  "accident"  (in  49  CFR  390.5).  The 
definition  states  that  an  acddent  occurs 
when  a  vehicle  (whether  a  mass  transit 
vehicle  or  anotbusr  vehicle,  such  as  a 
private  automobile)  suffers  <<<gnMing 
damage  and  is  towed  away  from  the 
scene  of  the  accident  This  provision 
eliminates  the  subjectivity  inherent  in 
basing  a  definition  on  estimates  of 
property  damage.  • 

For  other  venid^s — light  or  rapid  rail 
cars,  ferry  boats,  trolley  cars  and  buses, 
etc. — ^we  also  beheve  it  is  best  to 
eliminate  a  property  damage-based 
standard.  Instead,  tibe  final  rule  provides 
that  if  the  mass  transit  vehide  is 
removed  from  revenue  service  as  the 
result  of  the  occurrence,  an  "acddent" 
is  deemed  to  take  place.  FTA  beheves 
that  the  opiating  practices  of  redpients 
typically  result  in  at  least  the  temporary 
removal  from  revenue  service  of 
vehicles  that  have  been  involved  in  all 
but  the  most  minor  of  mishaps. 

Of  course,  any  occurrence  in  which 
someone  is  killed  or  injured  suffidently 
to  require  medical  treatment  away  from 
the  acddent  scene,  is  an  "acddent"  for 
purposes  of  this  rule,  regardless  of  the 
type  of  transit  vehicle  involved. 

We  have  further  narrowed  the 
definition  of  "acddent"  by  deleting  the 
reference  to  reportable  acddents.  In  the 
NPRM  we  proposed  that  any  occurrence 
reqiiired  to  be  reported  to  FllA.  FHWA. 
or  the  Coast  Guard  would  constitute  an 
acddent.  but  the  final  rule  uses  cmly  the 
criteria  discussed  above. 

C.  Safety-sensitive  function 

Most  commenters  addressed  the 
definition  of  safety-sensitive  function, 
one  of  the  most  important  definitions  in 
the  rule.  Because  the  proposed 
definition  had  a  list  of  functional 
categories,  most  commenters  objected 
either  to  the  indusion  or  exclusion  of  a 
particular  category.  Some  commenters. 
however,  merely  sought  clarification  of 
the  categories  in  the  NPRM. 

Including  those  employees  who 
"maintain  a  revenue  service  vehide"  in 
the  definition  paiticNdarly  concerned 
several  commenters.  While  most 
commenters  understood  that  this 
category  included  mechanics,  some 
thought  that  it  covered  workers  who 
clean  rather  than  repair  buses,  rail  cars. 
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and  other  mass  transit  facilities.  The 
remaining  commenters  made  specific 
recommendations  concerning 
mechanics,  some  arguing  that  we  should 
exclude  all  mechanics,  with  others 
stating  that  we  should  exclude  only 
those  working  imder  contract  for  section 
18  rural  operators.  Yet  others  suggested 
that  we  should  include  only  those 
mechanics  working  for  large  transit 
operators. 

Commenters  objected  to  only  one 
other  safety-sensitive  category, 
"controlling  the  movement  of  revenue 
service  vehicles",  the  category  which 
includes  dispatchers.  These  commenters 
contend  that  dispatchers  do  not  perform 
a  safety-sensitive  function. 

Although  we  did  not  include  any 
categories  involving  the  construction, 
design,  or  manufiacture  of  revenue 
service  vehicles  or  other  mass  transit 
equipment  or  facilities,  several 
commenters  suggested  that  we 
spedfically  exclude  them  from  the 
definition.  Without  this  spedfic 
exclusion  they  believe  there  may  be 
■  some  instances  in  which  such  workers 
might  be  considered  to  be  performing  a 
safety-sensitive  function. 

Other  commenters  recommended  that 
we  add  categories  to  the  definition, 
including  police  and  other  security 
personnel,  and  mechanics  who  repair 
nonrevenue  service  vehicles. 

Finally,  some  commenters  sought 
clarification  of  the  definition:  whether  it 
included  volunteers  and  CDL  holders, 
and  on  the  meaning  of  "directly 
supervising  an  employee  who  is 
performing  a  safety-sensitive  function." 
FTA  Response.  We  have  made  several 
changes  to  the  definition  of  "safety- 
sensitive-employee."  Before  describing 
those  changes,  however,  we  first  explain 
why  we  proposed  a  definition  based  on 
function  rather  than  titles.  Because  each 
transit  system  uses  its  own  job 
classification  categories,  we  wanted  to 
avoid  spedfying  particular  job  titles. 
Instead,  we  concluded  that  four  job 
functions  were  critical  to  safety,  and  in 
the  NPRM  identified  operating, 
maintaining,  and  controlling  &e 
movement  of  vehicles  as  those  functions 
critical  to  the  safety  of  the  traveling 
public,  and  added  a  fourth  category, 
first- line  supervisors  of 'anyone 
operating,  maintaining,  or  controlling 
the  movement  of  the  vehicle.  The  fir^ 
rule  adopts  these  categories,  with  some 
changes. 

Now  a  discussion  of  the  changes 
made.  Most  notably,  we  have  created 
two  new  categories  of  safety-sensitive 
functions:  The  carrying  of  a  firearm  for 
security  purposes,  and  the  operation  of 
a  nonrevenue  service  vehicle  by  a  CDL 
holder.  We  include  firearm-bearing 


poUce  and  security  personnel  because  of 
the  sensitivity  of  their  position  and  the 
danger  to  the  pubUc  should  they  be 
under  the  influence  of  prohibited  drugs. 

As  discussed  above,  FHWA  regulates 
CDL  holders,  both  interstate  and 
intrastate,  and  their  employers.  FTA's 
relationship  is  with  its  redpients,  many 
of  whom  employ  CDL  holders.  To  avoid 
a  jurisdictional  conflict,  FTA  and 
FHWA  have  agreed  that  FTA's  drug 
testing  rule  will  apply  to  transit  entities 
that  employ  or  use  the  services  of  CDL 
holders,  regardless  of  the  kind  of  vehicle 
they  operate. 

We  nave  also  reduced  the  scope  of  the 
definition  somewhat.  While  we 
proposed  in  the  NPRM  to  include 
supervisora  of  safety-sensitive 
employees,  the  final  rule  Umits  that 
category  by  covering  only  first-line 
supervisors  whose  responsibihties 
include  the  performance  of  a  safety- 
sensitive  function.  For  instance,  if  a 
supervisor's  job  description  requires  her 
to  drive  a  vehicle,  she  would  be 
covered,  but  if  it  did  not.  she  wouJd  not. 

Further,  in  response  to  comments,  we 
have  excluded  from  the  scope  of  the 
rule  contract  mechanics  for  any  entity 
receiving  section  18  funds. 

Regarding  the  recommendation 
specifically  to  exclude  construction, 
design,  and  manufacturing  personnel, 
we  beUeve  it  is  imnecessary  to  do  so 
because  the  list  of  categories  in  the 
definition  is  exclusive.  Any  functional 
category — such  as  construction  or 
design  or  manufacturing — not  In  the 
definition  is  not  subject  to  the  rule. 

Finally,  some  clarification  on  the 
issue  of  safety-sensitive  employees. 
Volimteers  are  covered  by  the  rule  if 
they  perform  any  safety-sensitive 
function.  Coverage  under  the  rule 
should  not  be  based  on  whether  an 
individual  holds  a  paying  position,  but 
on  whether  that  individual  is  in  a 
position  to  affed  the  safety  of  the 
transit-riding  pubfic  The  final  rule 
definition  of  covered  employee  thus 
specifically  includes  volunteers. 

Another  ambiguity  mentioned  by 
several  commenters  concerns  the 
maintenance  category,  which  several 
commenters  believed  would  include 
workers  who  clean  rather  than  repair 
transit  equipment.  We  do  not  mean  to 
cover  such  workers  and  emphasize  that 
only  mechanics  who  repair  vehicles  or 
who  perform  routine  maintenance  are 
the  types  of  maintenance  workers 
covered  by  the  rule. 

D.  Covered  employee/contractor 

\n  the  NPRM  the  definition  of  covered 
employee  included  three  general 
categories  of  safety-sensitive 
employees — those  directly  employed  by 


an  employer,  those  employed  by  a 
contractor,  and  af^licants  for  a  safety- 
sensitive  position.  Most  comments 
about  this  definition  pertained  to  the 
coverage  of  contractors  in  the  NPRM, 
which  included  any  person  or 
organization  providing  services  or 
performing  work  consistent  with  a 
specific  understanding  or  arrangement, 
which  could  be  a  written  contract  or  an 
informal  arrangement  reflecting  an 
ongoing  relationship  between  the 
parties. 

Many  commenters  objected  to  the 
inclusion  of  contractors  within  the 
scope  of  the  rule,  believing  that 
employers  should  not  be  accountable  for 
a  contractor's  compliance  with  the  rule 
because  employers  have  Uttle  or  no 
control  over  contractors  or  their 
employees. 

While  other  commenters  did  not 
specifically  object  to  the  inclusion  of 
contractors,  they  did  object  to  the  scope 
of  the  definition  of  contractor  and 
recommended  that  it  be  defined  to 
include  only  those  who  perform  work  or 
provide  ser\'ice  under  a  formal  written 
agreement. 

Other  commentera  sought  to  exclude 
contractors  in  rural  areas  contending 
that  many  simply  would  refuse  to  do 
business  with  the  redpient  rather  than 
submit  to  a  sophisticated  drug  testing 
program.  The  remaining  commenters 
requested  that  we  exclude  only  contract 
mechanics  horn  the  definition. 

FTA  Response.  In  response  to 
comments,  we  hjve  made  a  number  of 
changes  to  the  wording  of  this  safety- 
sensitive  function,  although  the  basic 
concepts  in  the  NPRM  remain 
unchanged. 

The  final  rule  includes  direct 
employees,  contractors  and  their 
employees,  and  appUcants  under  the 
definition,  but  reflects  the  following 
changes.  First,  we  specifically  include 
volimteers  in  the  definition  because,  as 
noted  above,  we  define  "safety- 
sensitive"  functionally  and  look  only  to 
the  function  that  a  person  performs,  not 
whether  they  receive  pay  for  their  work. 

Second,  while  many  commenters 
objected  to  including  contractors  who 
perform  safety-sensitive  functions,  we 
havejor  the  most  part  continued  to 
include  them  in  light  of  legislative 
history  on  this  issue.  The  follovring  was 
said  during  the  debate  on  the  bill: 

Drug  and  alcohol-testing  requirements 
must  not  be  circumvented  through 
contracting  out  of  work. 

Safety-sensitive  employees  of  recipients  of 
the  Federal  transit  grant  money  identified  in 
the  bill,  and  those  safety-sensitive  employees 
working  for  contractors  of  such  recipients 
must  be  covered  exactly  to  the  same  extent 
and  in  the  same  fashion.  I  know  that  I  speak 


for  all  conferees  when  I  say  that  we  will  not 
tolerate  a  situation  where  employees 
performing  substantially  the  same  safety- 
sensitive  function  are  covered  or  not  covered 
depending  on  whether  they  work  directly  for 
a  public  authority  or  an  outside  contractor. 
137  Cong  Rec.  S14766  (daily  ed.  Oct  16. 
1991.)  (Statement  of  Sen.  D'Amato). 

On  the  other  hand,  we  are 
sympathetic  to  the  persuasive 
arguments  of  rural  operators  on  this 
issue,  and  specifically  exclude  from 
coverage  under  the  rule  contract 
mechanics  who  perform  work  or 
provide  services  for  section  18  rural 
recipients.  We  believe  that  the  potential 
cost  and  hardship  of  including  such 
contractors  outweighs  any  benefits 
including  them  mi^t  bring,  since  so 
many  rural  operators  beUeve  that  they 
simply  would  be  unable  to  get  any 
outside  servicing  if  providers  of  that 
service  were  subject  to  this  rule. 

E.  Pre-employment/Pre-duty  Testing 

Although  the  NPRM  included  the  pre- 
employment/pre-duty  tests  within  one 
provision,  in  fact  they  apply  to  different 
types  of  woriLos — applicants  in  one 
instance,  and  transferees  from  a 
nonsafety-s«isitive  position  to  a  safety- 
sensitive  position  in  the  other.  Under 
the  NPRM.  an  applicant  could  not  be 
hired  unless  he  passes  a  pre- 
employment  drug  test,  nor  could  a 
transfeiee.  already  employed  by  the 
employer,  peifonn  a  safety-sensitive 
function  until  she  passes  a  drug  test 
Under  the  specific  notice  provision,  the 
NPRM  required  apphcaQts  and 
transferees  to  be  notified  that  they  must 
submit  to  a  drug  test.  Moreover,  a  pre- 
employment  diiig  test  could  not  be 
ivaived  by  the  employer,  which 
distinguished  the  anti-drug  NPRM  bom 
the  alcohol  NPRM.  (The  alcohol  NPRM 
proposed  to  allow  the  employer  in 
certain  Umited  circtmistances  to  accept 
another  alctrfitd  test  result  in  lieu  of  a 
pre-employment  test.) 

Conunenters  focused  on  these  issues. 
Specifically,  commenters  requested  that 
H-e  add  a  notification  requirement  to  the 
pre-employment/pre-duty  testing 
provision  of  the  E^l  rule.  On  the  other 
issue,  conunenters  stated  that  employers 
should  not  be  able  to  accept  the  results 
of  a  drug  test  administered  ui>der  the 
requirements  of  another  DOT  agency. 

FTA  Response.  In  the  NPRM  we  <hd 
require  an  employer  to  notify  an 
applicant  that  he  or  she  would  be 
required  to  take  a  drug  test  with  a 
verified  negative  result.  We  have  made 
no  changes  to  this  requirement  in  the 
final  rule.  As  noted  above,  some 
commenters  thought  that  we  allowed  an 
employer  to  use  certain  existing  test 
results  in  lieu  of  a  pre-employment  test. 


do  not.  That  provision  was  not  in 
drug  NPRM.  nor  is  it  in  this  final 


W« 

th< 
ru!  ;. 

'  Ve  have  made  another  change  in 
res  xmse  to  comments  on  our  related 
ale  )hol  rule.  Some  commenters  were 
coi  fused  by  the  term  pre-duty  testing 
ani   assumed  that  it  meant  that  an 
em  )loyee  must  be  tested  every  time 
the  y  were  about  to  perform  a  safety- 
sei  sitive  function.  This  is  not  the  case. 
W(  meant  to  apply  that  provision  to 
tra  isferees  from  a  nonsajfety-sensitive 
poi  ition  to  a  safety-sensitive  position. 
To  clarify  our  intent  we  have  deleted 
the  phrase  "pce-duty"  (in  the  context  of 
pn  -employment  drug  testing)  &x>m  the 
fin  d  rule. 

F.  Reasonable  Suspicion  Testing 

( :ommenters  responding  to  this 
gei  eral  area  raised  numerous  issues. 
Be  ore  discussing  those  issues,  however, 
we  first  briefly  summarize  the 
rea  sonable  suspicion  testing  provision 
as  t  appeared  in  the  NPRM. 

1  :easonable  suspicion  testing  is 
sp<  cifically  required  by  the  Act.  and  the 
basically  authorizes  an  employer 
onduct  a  test  when  it  believes  the 
loyee  is  exhibiting  certain 
cteristics  of  prohibited  drug  use. 
NPRM  never  identifies  or  defines 
characteristics,  but  authorizes  an 
loyer  to  reqizire  a  reasonable 
icion  dnig  test  on  the  basis  of 
ific.  contemporaneous,  articulable 
rvations  concerning  the  appearance 
behavior  of  the  covered  employee, 
icb  characterize  prohibited  drug  use. 
oreover.  those  observations  must  be 
e  by  a  supervisor  trained  in 

ng  the  symptoms  of  drug  use.  The 
specifically  required  that  a 
su  lervisor  receive  two  hours  of  training, 
wl  ich  must  include  information  about 
th(  manifestations  and  behavioral 
ch<  iracteristics  indicating  prohibited     , 
dri  ig  use. 

( lommenters  took  a  number  of 
po  litions  on  this  issue.  Some  wanted 
on  y  one  supervisor  to  make  the 
rea  sonable  suspicion  determination, 
otl  ers  wanted  two.  Some  betieved  that 
the  test  could  be  based  on  the 
obt  ervations  of  a  third  party,  such  as  a 
tra  isit  passenger. 

<  k}mmenters  also  took  different 
po  ;itions  on  the  amount  of  time  a 
su  lervisor  should  be  trained,  although 
m(  St  thought  that  one  hour  was  not 
em  lugh  time  to  adequately  train  a 
su  tervisor.  Some  commenters  suggested 
fot  r  hours  of  training,  others  suggested 
foi  r  hours  of  nunbiraBd  alcohol  and 
dr  [g  training,  and  yet  another  suggested 
fiv  >  to  ten  hours  of  training  writh  the 
adi  litional  requirement  of  a  proficiency 
cei  tification. 


Many  commenters  suggested  that  the 
langu  j^  of  the  reasonable  suspicion 
provision  be  broadened  to  include  othe^ 
factors  in  the  determination.  For 
instance,  some  suggested  that  employers 
be  allowed  to  review  an  employee's 
attendance  records  for  absenteeism  and 
tardiness.  Others  suggested  that  an 
employer  be  allowed  to  examine  other 
records  indicating  whether  the 
employee  had  any  moving  traffic 
violations,  occupational  injuries,  or 
operating  rule  violations.  And  others 
suggested  that  an  employer  be  able  to 
look  at  the  pattern  of  the  employee's 
conduct  both  on  and  off  the  job. 

Lastly,  the  commenters  discussed  the 
matter  of  whether  there  should  be 
written  doounentation  of  a  reasonable 
suspicion  determination.  The  NPRM  did 
not  require  written  docimientation,  but 
stated  that  any  document  generated  as  a 
result  of  a  reasonable  suspicion 
determination  must  be  maintained  for  a 
year.  Several  commenters  recommended 
that  a  written  determination  be 
required,  with  one  suggesting  that  a 
checkhst  also  be  required.  One 
commenter  recommended  that  a  second 
supervisor  concur  in  the  written 
determination  before  a  reasonable 
suspicion  test  could  be  conducted. 
Another  commenter  suggested  that 
written  documentation  be  required  only 
if  the  employee  has  a  verified  positive 
drug  test  result  and  subsequently  was 
disciplined. 

FTA  Response.  In  the  final  rule  we 
essentially  have  retained  the  reasonable 
suspicion  provisicm  from  the  NPRM. 
with  only  one  change,  because  we 
believe  it  adequatefy  balances  the  rights 
of  employees  against  the  rights  of  the 
traveling  public.  For  instance,  we 
believe  that  the  observations  must  be 
made  by  a  supervisor  trained  in 
detecting  the  symptoms  of  prohibited 
drug  use  rather  than  by  some  third 
party.  (Of  course  a  third  party  could 
alert  a  transit  operator  about  a  particular 
situation,  which  might  trigger  a 
supervisor  to  pay  particular  attention  to 
the  affected  employee.) 

We  also  beheve  that  a  determination 
made  by  a  single  supervisor  trained  in 
detecting  the  signs  of  drug  use 
adeqiiately  protects  the  employee,  and 
we  were  concerned  about  the  cost  of 
requiring  two  supervisors  to  make  the 
determination. 

However,  although  many  commenters 
supported  the  requirement  that 
supervisors  receive  two  hours  of 
training,  we  have  changed  this 
requirement  in  the  final  rule,  being 
sensitive  to  the  costliness  of  such 
training.  Supervisors  who  make 
reasonable  suspicion  refeirals  will  be 
required  to  undergo  only  cme  hour  of 


training.  Individual  en^loyets  of  < 

are  free  to  provide  as  autch  adcficknui 
trcining  beyoaad  the  requfaed  on*  boor 
as  they  like.  Employers  also  —  aUmwid 
to  combine  dmg  aid  akobol  trainfaif. 
provided  th«  required  time  frames  an 
satisfied. 

Tb«  standard  used  to  tuthoriz»  a 
reason^e  saspknoii  test  remains 
unchanged  in  the  final  mle,  wUdt 
means  that  a  supervisar  may  consider 
only  short-term  indicators  of  drug  use. 
We  stress  that  lonfl-term  intfications  df 
drug  use  such  as  uMcnteeism  or 
tardiness  or  moving  traffic  violations 
cannot  be  used  as  the  basis  for 
conducting  a  reasonable  suspidon  drug- 
test,  which  must  aoiy  be  b«Md  a& 
contemporaneous  and  articulable 
(^iservations.  Of  course,  •  simervisor 
m«  particularly  be  alert  to  rae  conduct 
ana  job  performance  of  an  employee 
baaed  on  th*  sopervisar's  kmg-texm 
knowledge  of  the  employse. 

We  do  not  requiiv  •  supervisor  to 
document  an  employee's  briiavior  in 
writing.  We  do.  howwwr,  provide  that 
any  dociunents  generated  by  the 
determination  must  be  maintained  far 
one  year.  Again,  the  final  mkr  does  net 
require  an  employer  to  docxment  each 
and  every  reasonable  suspidon 
determination,  although  an  empfoyer 
would  be  prudent  to  do  so. 

GL  Random  TestingfRamdom  Testing 
Rate 

The  random  testing  provision 
generated  many  oommcnts,  widk  most 
commenters  proposing  the  adoptioB  eia 
particular  random  tasting  rate  os  • 
particular  method  of  det^mining  a 
random  testing  rata.  Other  commenters 
were  concerned  about  the  frequenc3rof 
random  testing  and  how  the  test  shoidd 
be  administered.  Several  commenters 
sought  clarification  of  certain  aspects  of 
the  provision. 

Several  different  aUamatives  for 
determining  the  random  testing  rate 
were  ofEered.  Many  commenters 
suggested  a  flat  nde,  ranging  btan  10 
percent  to  50  percent 

Others  suggested  a  performance  based 
rate,  that  is,  a  rate  determined  by  the 
results  of  random  testii^  Under  such  a 
scheme,  if  the  number  of  verified 
positive  lest  results  e^tceeds  a  specified 
rate  (for  example,  1  pocent)^  then  the 
empk^r  would  be  required  to  test  at  a 
hi^er  specified  Eandam  rate  (fn 
example.  50  percent).  II  the  number  ol 
verified  positive  test  results  is  less  diaa 
the  specified  rate,  l^en^oyer  wretild 
be  requifed  to  test  at  a  reduosd  random 
rate  tmr  exampla..  2S  percent).  One 
coamtenler  reeaoiBMndad  tfial  an 
employer  eeuld  landoBily  test  20 
percent  o<  its  a^pkyees  if  Ins  tiban  » 
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psccanl  of  te  landem  tests  wera 
verified,  but  if  the  number  of  verified 
positives  CMceadad  9  peiosnc  the 
employer  wottkt  have  to  raise  its  testing 
rate. 

Other  variations  w«re  proposed. 
Several  conunenters  suggested  that  we 
set  a  ndaimom  random  testing  rata  of  tO 
percent,  but  give  an  employer  the 
discretion  to  test  at  a  higher  rate  baaed 
on  its  own  experience.  Anedier 
commenter  suggested  that  we  requite  a 
random  rate  below  50  percent  and  allow 
an  employer  to  set  ^  own  rate  far 
differuBt  classes  of  emplo^tees.  Yet 
anodier  commenter  recommended  thai 
we  set  a  rate  anywhere  from  tO  popcwttf 
to  50  percent  but  allow  an  empfoyer  to 
reduce  te  rate  if  it  has  programs,  such 
as  training  and  r^abUitation  programs, 
in  addition  to  diose  reqjKlred  1^  the  final 
rule. 

Another  commenter  recommended 
that  random  lestiitg  be  phased  in.  IS 
percent  the  first  year.  20  pereem  the 
second  year,  and  25  percent  thetsaiUi. 
presumably  toease  cost  and 
administative  burdens.  Anedtor  * 
commenter,  however,  recommended 

that  those  who  had  never  randomly 
tested  employees  should  be  required  to 
test  at  •  hif^MT  random  rata  ftan  those 
who  have  had  •  program  in  efiiBct 
Lastly,  one  ccouMnter  believed  that 
FTA  should  not  set  the  rato  at  aH,.  but 
the  rate  should  be  determined  l^  an 
agreemept  between  labcy  and 

management.  Aside  from  &e  CMMlam 
testing  rate  issue,  commanasa  ^so 
addressed  how  the  tast  itself  should  be 
conducted.  In  this  regard.,  savetal 
commenters  were  concerned  about  how 
truly  random  testing  would  be,  and 
suggested  that  the  testiiM  ttaeH  sboold 
be  conducted  by  an  outside  agency. 

FTA  Response.  In  determinmg  the 
random  drug  testing  rate,  FTA  has 
considered  not  only  the  comments  on 
this  issue  but  other  factors  as  well.  Most 
importantiy,  because  FTA,  unlike  other 
IX)T  agencies,  has  not  ptjpviously 
required  drug  testing,  ¥ve  do  not  know 
the  extent  of  drug  use  in  the  mass  transit 
industry.  We  therefore  have  established 
a  random  drug  testing  rate  of  50  percent, 
the  rate  at  which  other  DOT  agencies 
have  been  requiring  random  testing 
since  1989. 

We  lecognioe.  however,  that  random 
drug  testing  does  sidijact  a  lasge  number 
of  employees  to  urine  tasting  and  is 
costly.  We  have  thus  today  issued  an 
NPRM  mquesting  comment  onwhetfier 
we  dmdd  adopt  a  peifarmance  baaed 
random  drug  tasting  rata.  For  a  comidata 
diacussioo  df  this  issue,  please  see  the 
NPBM  ontidad  Itaadom  Ek^  Testing 

today's  ksue  of  the  Fednal  Begisltr. 


Moreover,  the  NPRM  required  random 
testing  to  be  cempieteiy  random,  whidh 
rneuH  that  it  must  betmannounoed.  R 
must  aJsobe  nqiredlctable,  Widch  is  the 
reason  we  proposed  dwt  the  tests  be 
spread  reesonahly  duouq^tout  a  t2- 
month  period.  We  heve  retained  both  of 
ftese  requiiemeuts  in  the  final  ntle. 

We  do  not,  however,  require  the  test 
to  be  conducted  by  an  out^ds  agency. 
Although  requiring  a  tbird  poty  to ' 
conduct  tiie  rmdom  ikug  testing  may 
afloid  an  emfrioyea  adcfitional 
protection,  we  believe  the  final  rule 
provides  an  employee  with  sufficient 
protection.  Among  other  things,  the  rule 
requires  an  emfrfcnrer  to  use  a 
scientificaBy  v^id  method  to  randomly 
select  emnioyees  from  a  pool  in  whidi 
each  emiMoyee  has  an  equal  diance  of 
being  selected. 

Lwtly,  sane  conunenters  oe 
confused  about  an  Issue  raised  h»  the 
alcohol  NPRM  dM  does  not  relate  to 
t^lsnde.  h»  our  companion  akohot 
Nnt4,  W9  lestikJad  random  testfaigto 
the  tfane  franaa  )ust  beftve,  durfakg,  or 
)ust  aftor  the  eoployea  perfoons  a 
safsty-senaitive  function.  Several 
coomentars  to  dw  ^iM  rula  adied  us  to 
explain  the  rsasoohig  faff  this 
restriction. 

We  emphasise  that  this  hmitatfott 
does  net  appfy  to  the  drug  raia.  Because 
drugs  are  prohibitad  substances,  a 
safety-sensitive  employee  may  be 
randomly  tested  for  chugs  at  any  time 
while  on  duty.  In  crastrest.  akxlhoi  is  a 
legal  substiBce,  and  «i  employee  who 
is  not  performing  or  Mtbo  will  nor  be 
performing  a  safety-sensitive  hinction 
within  four  hours  may  engage  in  a  legal 
activity.  Thus  the  alcohol  rule  strictly 
hmlts  the  period  of  time  when  the 
employee  is  subject  to  random  testing. 

H.  Post-cccident  Testing 

The  comments  on  this  provision 
concerned  three  basic  questions:  when 
should  a  test  be  performed  following  an 
accident  which  employees  should  be 
tested,  and  who  should  ctmduct  the 
testing. 

in  cwtermining  when  a  post-accidenC 
test  should  be  required,  the  NPRM 
distinguished  between  fetal  and 
nonfatal  accidents.  After  an  acddent 
involving  a  fatality,  the  NPRM  required 
the  emplojwr  to  test  employees  who 
wem  on  doty  and  present  in  the  vehicle 
at  the  time  ol  the  accident  as  well  as 
machanies  taawolwad  is  the  vehicle's 
most  secant  maintenanea.  After  an 
acddent  not  toivolvtag  a  falahty  had 
occuned.  the  employer  was  required  to 
test  certain  employees  unless  thetr 
perf omMon  oouM  be  complstuly 
diecounted  as  »  cootributhig  factor  to 
theaoddsnt. 
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Instead  of  this  dual  standard  in  the 
NPRM,  one  commenter  suggested  that 
we  adopt  a  reasonable  cause  standard 
for  determining  when  a  post-accident 
test  should  be  performed,  regardless  of 
the  seriousness  of  the  accident. 

Although  other  conunenters  did  not 
specifically  propose  a  reasonable  cause 
standard,  they  did  object  to  the  scope  of 
the  fatal  accident  provision,  in  which  all 
safety-sensitive  employees  on-duty  and 
present  in  the  vehicle  at  the  time  of  the 
accident,  as  well  as  mechanics,  must  be 
tested. 

Most  of  the  comments  on  who  should 
be  tested  stressed  the  difficulty  of 
testing  mechanics,  especially  when 
vehicle  maintenance  is  contracted  out. 
Some  flatly  stated  that  testing 
mechanics  in  rural  areas  was  not 
practical,  while  others  stated  that 
requiring  the  testing  of  mechanics  after 
€m  accident  is  uinreasonable.  While 
some  conunenters  opposed  the  testing  of 
any  mechanics,  others  suggested  that  we 
include  only  certain  mechanics.  In  this 
connection,  one  commenter  suggested 
that  we  require  the  testing  only  of  those 
mechanics  who  have  maintained  the 
affected  vehicle  within  the  two  weeks 
before  the  accident  occurred.  Another 
commenter  made  the  same 
recommendation  but  suggested  that  only 
those  mechanics  who  maintained  the 
vehicle  two  days  before  the  accident  be 
tested. 

Although  most  comments  concerned 
the  testing  of  mechanics,  one 
commenter  also  suggested  that  we 
require  the  testing  of  drivers  only  if  they 
are  contiibutorily  negligent. 

Commenters  also  stressed  the 
difficulty  of  testing  employees  after  an 
accident.  They  dted  examples  of 
employees  leaving  the  scene  of  the 
accident,  or  police  or  hospital  personnel 
refusing  to  allow  the  employee  to  be 
tested  by  the  employer.  These 
commenters  contended  that  the  rule 
should  address  these  problems. 

FTA  Response.  FTA  in  its  final  rule 
has  developed  a  dual  post-accident 
testing  provision:  after  accidents 
involving  a  fatahty,  and  after  accidents 
involving  bodily  injiu^  or  property 
damage.  The  Act  requires  us  to  mandate 
a  drug  test  whenever  someone  dies  as  a 
result  of  a  mass  transit  accident,  and  we 
thus  have  expressly  rejected  the 
adoption  of  a  probable  cause  standard  in 
such  cases.  Simply  put,  if  an  accident 
involving  a  fatality  has  occurred,  a  drug 
test  must  be  given  within  32  hours  to 
those  safety-sensitive  employees  on- 
duty  in  the  vehicle  at  the  time  of  the 
accident. 

Other  employees'  conduct  may 
contribute  to  an  accident,  however.  For 
example,  if  two  trains  are  placed  on  the 


;ame  track  and  collide,  the  i>erformance 
)f  safety-sensitive  duties  by  a  vehicle 
I  :ontroller  could  have  contributed  to  the 
iccident.  If  there  are  indications  that 
)rake  failure  was  involved  in  a  bus 
i  iccident,  and  the  vehicle's  brake  system 
vas  maintained  a  brief  time  before  in 
he  garage  by  an  identifiable  mechanic, 
he  performance  of  that  mechanic  could 
lave  contributed  to  the  accident.  In 
I  ituations  of  this  kind,  the  rule  directs 
he  employer  to  test  the  other  employee, 
•ut  only  if  the  employer  determines, 
•ased  on  the  best  information  available 
t  the  time,  that  the  other  employee's 
terformance  could  have  contributed  to 
le  accident.  Implementing  this 
•rovision  rests  substantially  on  the  good 
idgment  of  the  employer.  For  example, 
the  performance  of  the  relevant  work 
ly  a  mechanic  occurred  long  enough 
« go  (e.g.,  more  than  32  hours  before  a 
\  Bst  could  be  administered)  that  a 
meaningful  test  could  not  be 
( dministered.  the  employer  would  not 
I  e  expected  to  administer  the  test.  If  the 
I  us  was  recently  in  the  shop  only  for  an 
t  ir  conditioning  repair,  there  would  be 
I  o  point  in  testing  a  mechanic  after  an 
J  ccident  in  which  brake  failure  may 
1  ave  been  involved. 

With  respect  to  non-fatal  accidents 
i  avolving  road  siuface  vehicles  (e.g., 
I  uses  and  vans),  a  covered  employee  on 
<  uty  in  the  vehicle  at  the  time  of  the 
i  ccident  would  have  to  be  tested  if  the 
( mployee  had  received  a  citation  from 
£  law  enforcement  officer.  As  in  the  case 
c  f  fatal  accidents,  the  employer  would 
t  ?st  other  employees  if  the  employer 
(  etemiined,  based  on  the  best 
i  iformation  available  at  the  time,  that 
s  iich  an  employee's  f>erformance  could 
I  ave  contributed  to  &ie  accident. 
I  xamples  of  such  a  test  could  include 
t  le  situation  of  the  mechanic  mentioned 
« jove  and  a  situation  in  which  a  bus 
t  river  was  not  cited  by  local  law 
e  [iforcement  personnel  but  the 
€  mployer,  in  its  good  judgment, 
c  etermined  that  the  driver's 
J  erformance  could  have  contributed  to 
t  le  accident. 

With  respect  to  other  vehicles  (e.g., 
r  lil  vehicles),  the  employer  would  have 
ti » test  covered  employees  on  duty  in  the 
V  ahicle  at  the  time  of  the  accident, 
u  aless  the  employer  determined,  based 
c  3  the  best  information  available  at  the 
t  me,  that  an  employee's  performance 
c  )uld  be  completely  discounted  as  a 
c  )ntributing  factor  in  the  accident.  This 
ii  a  different  standard  than  in  the  case 
o  road  surface  vehicles,  because  there 
ii  Uttle  likelihood  of  an  on-the-spot  law 
e  iforcement  citation  to  the  operator  of 
v  shicles  like  rail  cars.  As  in  the  other 
p  3st-accident  testing  situations,  the 
e;  nployer  could  make  a  judgment  to  test 


other  covered  employees,  if  the 
employer  concluded  that  their 
performance  could  have  contributed  to 
the  accident. 

After  an  accident  has  occurred,  an 
employer — ^not  police  or  hospital 
personnel— roust  test  affected 
employees  for  the  use  of  prohibited 
drugs.  The  rule  does  not  permit  a  waiver 
of  the  employer's  obhgation  to  test  an 
employee  after  an  accident,  nor  does  it 
allow  an  employer  to  use  the  results  of 
laboratory  findings  of  a  drug  test 
administered  by  police  or  hospital 
personnel. 

Under  the  final  rule,  however,  an 
employee  may  be  taken  to  a  medical 
treatment  facility  immediately  after  an 
accident  without  being  tested  by  the 
employer.  An  employee  also  may  leave 
the  scene  of  an  accident,  without  being 
tested,  so  long  as  he  remains  readily 
available  for  testing,  which  means  that 
the  employer  knows  the  whereabouts  of 
the  employee  imtil  he  is  tested  and  that 
the  employee  is  available  to  be  tested 
immediately  after  being  notified  by  the 
employer  and  within  32  hours  of  the 
accident.  Thus  an  employee  may  receive 
medical  attention  or  respond  to  police 
questions  or  seek  assistance  for  injured 
individuals. 

I.  Return  to  Duty/FoUow-up  Testing 

The  comments  concerning  these  two 
kinds  of  testing  focused  primarily  on  the 
roles  of  the  employer  and  the  Substance 
Abuse  Professional  (SAP).  The  NPRM 
proposed  authorizing  the  SAP  to 
determine  not  only  when  an  employee 
may  return  to  duty  after  a  verified 
positive  drug  test  result,  but  also  how 
many  follow-up  tests  an  employee 
should  take  and  for  what  period  of  time. 

Many  commenters  objected  to  the 
extent  of  authority  given  to  the  SAP 
tmder  the  NPRM.  An  employer,  not  the 
SAP,  should  determine  if  and  when  an 
employee  may  resimie  a  safety-sensitive 
function  after  a  verified  positive  drug 
test  result,  these  commenters  stated. 
They  also  contended  that  an  employer 
should  control  the  follow-up  testing 
requirements,  such  as  the  length  of  time 
an  employee  must  submit  to  follow-up 
testing  and  the  number  of  tests  the 
employee  must  take  and  pass  annually. 

Other  commenters  recommended  that 
the  final  rule  prescribe  in  detail  the 
follow-up  testing  requirements,  with 
several  offering  suggestions.  One 
commenter  recommended  that  the  rule 
require  60  months  of  follow-up  testing, 
with  12  tests  required  in  the  first  year 
and  6  annually  thereafter.  Another 
commenter  recommended  60  months  of 
testing  with  a  prescribed  number  of  tests 
over  the  entire  60  month  period;  another 
a  36  month  follow-up  period  with  6 
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tests  required  umuaDy;  and  another  « 
24  month  fellow-up  testing  period  with 
3  tests  required  th«  first  year.  And, 
lastly,  one  conunentnr  stated  that  the 
rule  should  not  recommend  a  specific 
number  of  follow-up  tests  at  all 

FTA  Response.  The  fmal  rule  retains 
the  authority  of  the  SAP.  In  maldng  this 
decisioa,  we  strove  to  balance  the  rights 
and  privacy  of  the  employee  against  the 
safety  of  the  travefing  public  Because  of 
the  extensive  credentials  required  to  be 
a  SAP,  we  believe  that  they  are  most 
qualified  to  make  the  necessary 
decisions  concerning  the  ability  of  an 
employee  to  return  to  his  or  her  safety- 
sensitive  position.  In  addition,  because 
studies  have  shown  that  the  rdapse  rate 
Is  highest  in  the  first  year  of  recovery, 
we  mandate  a  minimum  of  6  drug  test* 
during  that  time.  After  that  period, 
however,  we  believe  that  the  SAP 
should  determine  when  follow-up 
testing  should  end;  in  any  event,  it  must 
end  if  60  months  hove  elapsed  Cram  the 
time  of  the  employee's  return  to  duty. 
We  note  Aat  an  employer  may  require 
additional  follow-up  testing  under  its 
own  authority.  It  is  important  to 
emphasize,  moreover,  that  during  the 
60-month  period  the  employee  reinains 
separately  subject  to  random  testing  as 
welL 

/.  The  Split  Sample  Procedure 

The  NPRM  proposed  that  the  urine 
sample  be  spUt,  mid  poured-off  into  two 
specimen  bottles.  This  provides  an 
employee  with  the  option  of  having  an 
analysis  of  the  split  sample  performed  at 
a  separate  laboratory  should  the  primary 
specimen  test  result  be  verified  positive. 
The  NPRM  would  have  provided  an 
employee  72  hours  to  decide  whether  to 
have  the  analysis  of  the  split  sample 
performed. 

Only  a  few  commenters  responded  to 
this  provision,  with  most 
recommending  that  the  employer  be 
allowed  to  test  the  urine  sample  for 
more  than  the  five  prohibited  drugs. 
Others  focused  on  the  amoimt  of  time 
the  NPRM  gave  the  employee  to  request 
that  the  secondary  sample  be  tested. 
Some  contend  that  72  hours  is  too  short 
a  period  of  time,  and  others  asked 
whether  the  72  houre  included 
weekends  and  hofidays.  Yet  another 
commenter  asked  that  the  rule  require 
the  employee  to  pay  tot  the  test  ol&e 
spht  sample. 

FTA  Response.  On  the  time  period 
issue,  an  empfoyee.  after  being  notified 
by  the  Medica)  Review  Officer  (MRO) 
that  the  primary  specimen  has  been 
verified  positive,  must  reqtiest  within  72 
hoars  dtat  the  split  be  tested  Although 
several  commenters  objected  to  the  72- 
hour  time  period,  the  Act  specifies  that 


an  employee  must  be  given  three  days 
to  request  that  the  split  sample  be 
analyzed  In  the  final  rule  we  interpret 
three  days  to  mean  72  hours,  and 
because  most  transit  systems  operate 
seven,  days  a  week  and  during  nohdays. 
we  have  decided  tiiat  dte  72-hour  time 
period  includes  both  hohdays  and 
weekends. 

Concerning  who  pays  for  the  test  of 
the  split  sample,  the  rule  is  silent,  and 
this  issue  properly  must  be  decided  at 
the  local  level 

Finally,  lor  a  complete  discussion  of 
FTA's  and  DOT*8  response  to  this  issiie, 
please  see  part  40  and  its  preamble 
published  elsewhere  in  today's  issue  of 
the  Federal  Register. 

K.  Treatxnent 

The  NPIM  proposed  that  any  covered 
employee  who  has  a  verified  positive 
drug  test  resuh  must  be  advised  hv  his 
employer  of  the  resources  available  to 
help  him  resolve  problems  associated 
with  drug  use  and  be  evaluated  by  a 
SAP.  The  NPRM  neither  authorized  nor 
pn^ibited  ar>  employer  from 
disciplining  or  dischaiging  an  employee 
because  he  has  a  verifi»d  positive  iug 
test  result  for  prohibited  drug  use;  it 
simply  stated  that  such  an  emprfoyee 
must  be  removed  bom  his  safety- 
sensitive  position. 

Several  commenters  objected  to  oiur 
silence  on  this  issue,  and  asked  us  to 
clarify  the  rule  by  specifically 
authorizing  the  employer  to  take 
whatever  disciplinary  action  the 
employer  deems  necessary. 

"nje  remaining  commenters  addressed 
the  issue  of  reh^Utation.  One 
comtnenter  suggested  that  we  mandate 
rehabilitation  and  treatment.  Another 
commenter  recommended  that  the  final 
rule  require  reinstatement  in  addition  to 
rehabilitation.  Yet  another  commenter 
stated  that  the  final  rule  should  not 
address  the  issue  of  rehabihtation. 
which  should  be  decided  by  the 
employer  and  the  union.  Lastly,  a 
commenter  stated  diat  an  employer 
should  not  be  required  to  refer  an 
employee  to  an  SAP  when  the 
employer's  policy  is  to  discharge  any 
employee  who  has  a  verified  positive 
drug  test  result. 

FTA  Response.  FTA  has  retained  the 
language  in  the  NPRM  on  diis  issue.  We 
thus  remain  silent  on  whether  sn 
employer  may  dismiss  or  disqiialify  an 
employee  who  has  a  verified  positive 
drug  test  result.  u»  issue  best  decided  at 
the  local  level. 

Conoeming  rehabilitation,  we  beUeve 
that  we  have  met  the  requirements  of 
the  Act.  i%^ch  state  that  the  rule  must 
provide  for  tdentiilcatian  and 
opportunity  for  treatment  of  employees 


who  tue  determined  to  have  used 
prohibited  drugs.  In  this  regard,  we 
require  that  an  emploj-ee  y^o  has  a 
verified  positive  drug  test  resuh  be 
evaluated  to  determine  whether  he 
needs  assistance.  Such  an  employee 
may  return  to  fats  safety-sensitive 
position  after  he  has  property  completed 
a  course  of  treatment  as  determined  by 
an  SAP,  aitd  takes  a  return  to  duty  drug 
test  with  a  verified  negative  result 

If  an  empfoyee  undergoes  tieatment. 
&•  rule  does  not  address  the  issue  of 
who  should  pav  for  it.  We  believe  that 
this  issue  should  be  decided  at  the  local 
level.  Nor  does  the  rule  deal  with  the 
issue  of  racidivisBk,  when  an  employee 
has  repeated  verified  positive  drug  test 
results  and  haa  repeatedly  been  refaned 
to  treatment  Again,  we  beUeve  dM 
issue  should  be  dacided  at  the  local 
level  This  rtile  requires  the  removal  of 
an  employee  from  a  safety-scnsitiwe 
position  if  the  employee  has  a  verified 
positive  drug  test  resuk,  but  does  not 
address  employment  or  disciplinary 
'         I  in  connection  with  such  action. 


L  Training 

The  NPRM  proposed  that  supervisors 
who  make  reasonable  suspicion 
determinations  receive  120  minutes  of 
training  on  the  physical  behavioral,  and 
performance  indicaton  of  probable  drug 
use,  which  would  enable  the  supervisor 
to  make  an  informed  reasonable 
suspicion  detenninati(».  In  addition, 
the  NPRM  propoaed  that  all  safety- 
sensitive  empk^ees  be  trained  about  the 
effects  of  drv^  use  on  health,  safety,  and 
the  work  environment. 

We  received  numerous  comments  on 
this  issue,  virtually  all  of  them  in  favor 
of  requiring  training,  at  least  for 
supervisors.  For  employees,  mosX. 
commenters  were  silent,  although  one 
fevored  requiring  60  minutes  of  training 
and  another  asked  that  we  help  develop 
a  curriculum  for  a  general  educational 
program. 

Because  almost  all  of  the  commenters 
were  in  fiavar  of  training  far  supervisors, 
many  commenters  proposed  certain 
training  specifications.  Some 
commenters  proposed  a  combined  drug, 
and  alcohol  training  program;  one 
commgpter  specifically  recommended 
four  hours  of  combined  drug  and 
alcohol  training,  while  another  made 
the  same  recommendation  but  added  a 
one-hour  yearly  refr-esher  course. 

The  remaining  commenters  did  not 
spedfically  recommend  that  the  drug 
and  alcohol  training  be  combined. 
Instead,  one  commenter  suggested  that 
supervisors  be  required  to  receive  four 
hours  of  training  and  that  the  class  g<7q 
be  limited  to  four  individuals.  Other 
commenters  recommended  a  full  day  of 
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training,  one  suggesting  that  supervisors 
should  be  certified  after  satisfactorily 
being  trained.  Lastly,  several 
commenters  stated  that  we  should 
require  interactive  training. 

FTA  Response.  FTA  believes  that 
training  will  greatly  improve  the 
efficacy  of  the  anti-drug  program,  and 
we  agree  with  the  commenters  who 
favor  a  training  requirement  for  both 
safety-sensitive  employees  and 
supervisors.  We  note,  however,  that 
most  of  the  comments  addressed  one  of 
two  areas,  the  amount  of  training 
required  and  the  actual  content  of  the 
program  itself. 

We  have  decided  to  adopt  the 
recommendation  of  one  commenter  and 
require  all  safety-sensitive  employees  to 
receive  at  least  60  minutes  of  training. 
We  believe  that  training  for  covered 
employees  is  important  because  of  the 
profoimd  ramifications  of  prohibited 
drug  usage  on  personnel  health,  public 
safety,  and  the  work  enviroimient.  We 
also  believe  that  one  hour  of  training  is 
sufficient  to  train  supervisors  who  may 
make  reasonable  suspicion 
determinations  to  recognize  the  signs 
and  symptoms  of  drug  use;  moreover,  an 
employer  may.  at  its  own  discretion, 
choose  to  provide  additional  training. 
These  requirements  are  one-time  only; 
the  final  rule  does  not  require  annual  or 
recurring  training,  although  an 
employer  certainly  is  not  prohibited 
bom  providing  any  additional  training. 
Moreover,  we  do  allow  employers  to 
combine  drug  and  alcohol  training 
providing  that  the  minimum  time 
reqmrements  are  observed. 

Nor  does  the  final  rule  specify  the 
content  of  the  training  programs,  since 
an  employer  should  develop  a  program 
to  meet  its  own  needs.  We  believe  that 
it  would  be  inappropriate  for  the  rule  to 
specify  the  content  of  this  kind  of 
training  program.  The  employer  best 
knows  its  workforce  and  the  needs  of  its 
employees. 

M.  Manogement  Information  System 
(MIS)  Reporting  Requirement 

The  vast  majority  of  comments  on  this 
issue  concerned  the  State's  role  in 
record  collection.  Under  the  NPRM,  we 
proposed  to  require  States  to  collect  and 
forward  to  FTA  the  annual  reports 
prepared  by  their  subrecipients.  Because 
the  Slate  merely  "passes  through"  the 
Federal  grant  funds  to  a  subrecipient, 
most  commenters  beUeved  that  the  State 
should  not  be  responsible  for  ensuring 
the  accuracy  of  the  information 
collected,  nor  for  submitting  the  reports 
to  the  FTA  on  time.  In  fact,  one 
commenter  suggested  that  only  large 
employers  should  be  required  to  keep 


and  submit  detailed  information  on  test 
results. 

Some  States  focused  on  the  overlap 
between  this  NPRM  and  a  rulemalcing 
required  under  section  28  of  the  FT  Act, 
which  requires  certain  States  to  oversee 
the  safety  of  certain  kinds  of  fixed 
guideways.  Some  commenters 
explained  that  they  would  not  be  able 
effectively  to  oversee  certain  fixed 
guideway  systems  imless  they  were 
given  access  to  the  records  generated 
imder  this  rule. 

Finally,  some  commenters  asked  that 
we  provide  States  an  extra  60  days  from 
the  annual  February  15th  reporting  date. 

FTA  Response.  In  the  final  rule  we 
have  retained  the  requirement  that  a 
State  collect  and  submit  to  FTA  on 
behalf  of  its  subrecipients  the  data 
required  under  this  rule.  This 
requirement  is  consistent  with  the 
fundamental  legal  relationship  between 
FTA  and  the  direct  recipient  of  Federal 
funding,  which  in  some  instances  is  a 
State,  in  which  case  the  State  must 
collect  and  submit  the  annual  report 
required  under  this  rule  and  meet  the 
same  reporting  deadline  as  other 
recipients.  The  due  date  of  the  annual 
report  has  been  changed  to  March  15. 
States  must  collect  the  reports  prepared 
3y  their  subrecipients  and  their 
contractors,  as  appropriate,  and  forward 
the  reports  to  the  FTA. 

The  final  rule  includes  two- different 
reporting  forms,  FTA  Drug  Testing 
Silanagement  Information  System  (MIS) 
Data  Collection  Form  (Appendix  B)  and 
TA  Drug  Testing  Management 
nformation  System  (MIS)  "EZ"  Data 
Ik}llection  Form  (Appendix  C). 
Appendix  B  must  be  used  in  reporting 
ioth  verified  positive  and  negative  drug 
est  results;  Appendix  C  must  be  used 
jy  employers  who  have  no  verified 
>ositive  drug  test  results  to  report. 

FTA  intends  to  combine  the  drug  aqd 
ilcohol  regulations'  reporting  forms 
Arithin  two  to  three  years  after 
mplementation. 

We  appreciate  those  comments 
directing  our  attention  to  the  overlap 
)etween  this  rule  and  the  State  Safety 
Oversight  NPRM  published  in  the 
federal  Register  on  December  9, 1993  at 
H  64856.  We  have  amended  those 
)rovisions  requiring  access  to  certain 
acilities  to  also  permit  access  by  State 
)versight  agency  officials  to  facilitate 
heir  oversight  role  as  proposed  in  the 
State  Safety  Oversight  NPRM. 

V.  Implementation  Date 

The  NPRM  proposed  to  require 
:ompliance  with  this  rule  within  six 
nonths  of  publication  in.  the  Federal 
tegister  for  large  employers  and  within 
me  year  for  States  and  small  employers. 


This  provision  contrasted  with 
implementation  periods  proposed  in  the 
alcohol  NPRM,  which  were  one  year  for 
large  employers  and  two  years  for  States 
and  small  employers. 

Several  commenters  strongly  favored 
implementing  both  the  drug  and  the 
alcohol  rules  simultaneously.  Another 
commenter  recommended  that,  for 
budgeting  reasons,  FTA  key  the 
implementation  period  to  the  fiscal 
year.  Other  commenters  recommended 
specific  implementation  periods.  For 
instance,  one  commenter  suggested  that 
all  employers  be  given  four  months 
while  another  suggested  three  to  six 
months.  Another  commenter 
recommended  that  large  employers 
comply  with  the  rule  within  six  to  nine 
months  of  the  publication  date. 

FTA  Response.  In  the  final  rule,  we 
have  decided  that  large  employers  must 
implement  their  drug  testing  programs 
on  January  1, 1995.  while  small 
employers  will  have  until  January  1, 
1996  to  implement  their  programs.  This 
is  consistent  with  the  implementation 
date  of  our  related  alcohol  rule  and  will 
ensure  that  the  annual  MIS  report  data 
will  coincide  with  the  calendar  year. 

We  provide  small  employers 
additional  time  to  implement  their  rule 
because  they  may  find  it  necessary  to 
form  consortia.  Large  employers  in  most 
instances  already  have  experience  in 
testing  their  employees  for  drug  use. 

We  further  note,  in  response  to 
several  inquiries,  the  rule  provides  no 
authority  for  an  employer  to  begin  its 
program  before  the  implementation 
dates  included  in  this  rule. 

O.  Combined  Drug  and  Alcohol  Rules 

Many  commenters  urged  us  to 
combine  the  drug  and  alcohol  NPRMs 
into  one  final  rule,  or,  in  the  alternative, 
to  combine  common  aspects  of  both 
rules,  such  as  the  training  and  reporting 
requirements. 

FTA  Response.  We  have  decided  not 
to  combine  the  drug  and  alcohol  testing 
rules  at  this  time  because  there  are 
significant  differences  between  them. 
For  instance,  the  random  rate  for  the 
two  rules  differ,  25  percent  for  alcohol 
and  50  percent  for  drugs.  Also,  the  time 
period  during  which  an  employee  may 
be  subject  to  random  testing  differs  in 
the  two  rules.  The  alcohol  rule  contains 
an  entire  subpart.  Prohibitions,  which 
specifies  when  an  emplojree  cannot  use 
alcohol.  In  contrast,  the  drug  rule 
contains  no  comparable  subpart  because 
prohibited  drugs  are  controlled 
substances.  On  the  other  hand,  we  do 
allow  an  employer  to  combine  certain 
aspects  of  the  rules,  most  notably  the 
training  requirements.  In  addition,  we 
encourage  the  employer  to  formulate 
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and  promulgate  one  policy  statement 
concerning  both  drugs  and  alcohol. 

P.  Indian  Tribal  Governments 

Several  commenters  have  asked  us  to 
clarify  the  applicabiUty  of  the  rule  to 
Indian  tribal  governments  and  have 
suggested  that  we  preempt  Indian  tribal 
law.  Because  Indian  tribal  governments 
are  not  subject  to  State  law  or 
regulation,  these  commenters  are 
concerned  about  the  ability  of  a  State 
section  18  recipient  to  require  an  Indian 
tribal  government  subrecipient  to 
comply  with  this  regulation. 

FTA  Response.  As  a  general  matter, 
statutes  apply  to  Indian  Nations  or 
tribes  imless  (1)  the  law  touches 
exclusive  rights  of  self-governance  in 
purely  intramural  matters;  (2)  the 
application  of  the  law  would  abrogate 
ri^ts  guaranteed  by  Indian  treaties;  or 
(3)  there  is  proof  by  legislative  history 
or  some  other  means  that  Congress 
intended  the  law  not  to  apply  to  Indians 
on  their  reservations,  Donovan  v.  Coeur 
d'Alene  Tribal  Fann.  751  F.2d  1113, 
1116  (9th  Cir.  1985). 

In  this  regard,  there  is  no  legislative 
history  indicating  congressional  intent 
not  to  apply  the  Act  to  Indian  tribes.  We 
have  no  information,  moreover,  on  the 
issues  addressed  in  points  one  and  two. 
In  the  absence  of  any  such  information, 
we  conclude  that  the  Act  would 
preempt  Indian  tribal  law  but  of  course 
would  consider  any  arguments  to  the 
contrary  based  on  points  one  and  two. 

Q.  Waivers 

Several  commenters  have  asked  us  to 
waive  the  appUcation  of  the  rvile  to 
certain  categories  of  employers.  For 
instance,  one  commenter  recommended 
that  employers  with  less  than  16 
employees  be  excluded  from  complying 
witn  the  rule.  Another  recommended 
that  any  section  18  recipient  certifying 
that  it  has  not  had  an  alcohol  or  drug 
related  accident  in  three  years  should  be 
exempted  from  the  rule. 

FTA  Response.  Language  in  a  report 
of  the  Senate  Committee  on  Commerce, 
Science,  and  Transportation 
accompanying  the  Act  addressed  the 
issue  of  FTA  granting  waivers  of  the 
rule  in  whole  or  in  part: 

The  Conroittee  is  aware  of  concerns  raised 
with  regard  to  the  difficulties  some  believe 
may  be  faced  by  small  transit  operations 
located  in  rural  areas  in  complying  with 
(FTA)  drug  and  alcohol  testing  requirements. 
If,  after  notice  and  opportunity  for  comment, 
the  Secretary  determines  that  a  waiver  for 
certain  operations  from  such  requirements 
would  not  be  contrary  to  the  public  Interest 
end  would  not  diminish  the  safe  operation  of 
rural  transit  conveyances,  the  committee 
would  not  object  to  a  waiver,  in  whole  or  in 
part,  of  the  application  of  regulations  issued 


pursuant  to  this  bill  with  regard  to  recipients 
of  funds  imder  section  18  of  the  (Federal 
Transit  Act,  as  amended.).  S.  Rep.  No.  80, 
102d  Cong..  1st  Sess.  36  (1991). 

Notwithstanding  this  legislative 
history,  the  Act  itself  does  not 
specifically  authorize  the  FTA  to 
"waive"  particular  requirements  of  the 
rule.  Nonetheless,  we  believe  we  can 
implement  the  rule  in  such  a  way  that 
it  minimizes  burdens  on  small 
operators. 

In  this  regard,  we  have  adopted 
several  provisions  to  ease  the  rule's 
impact  on  small  operators.  Small 
operators — ^which  include  section  18 
rural  providers  and  small  recipients  of 
section  9  funds — are  provided 
additional  time  to  comply  with  the  rule. 
We  have  also  exempted  from  the  rule's 
coverage  mechanics  under  contract  to  or 
with  informal  agreements  with  a  section 
18  employer.  To  reduce  costs  and 
administrative  burdens,  we  allow  and 
encourage  section  18  providers  to  join  a 
consortium  of  operators  to  comply  with 
the  rule. 

m.  Section-by-Section  Analysis 

Subpart  A — General 

A.  Overview.  (§  653.1) 

This  section  provides  an  overview  of 
the  anti-drug  rule.  Basically,  the  rule 
requires  certain  recipients  of  FTA 
funding  to  establish  and  implement  an 
anti-drug  program  consisting  primarily 
of  a  program  in  which  a  safety-sensitive 
employee's  urine  is  tested  for  five 
prohibited  substances  under  certain 
circimistances.  The  rule  further 
specifies  that  both  safety-sensitive 
employees  and  their  supervisors  must 
be  given  educational  materials  and  be 
trained  about  the  effects  of  drugs  on  the 
human  body  and  on  an  individual's 
ability  to  perform  duties  while  imder 
the  influence  of  drugs.  Employers  must 
establish,  publicize,  and  promote  an 
anti-drug  policy  describing 
requirements  of  this  program  and  the 
consequences  of  any  violation  of  it.  The 
rule  specifies  the  consequences  for  any 
recipient  that  fails  to  implement  the 
requirements  of  this  rule. 

B.  Purpose.  (§653.3) 

This  section  explains  that  the  rule  is 
designed  to  promote  public  safety  by 
requiring  a  recipient  to  establish  and 
implement  an  anti-drug  program  to 
detect  the  use  of  prohibited  drugs,  by 
urine  testing,  and  to  deter  the  use  of 
those  drugs  by  educating  and  training 
safety-sensitive  employees  about  the 
safety  and  health  ramifications  of  drug 
use  and  abuse. 


C  Applicability.  (§653.5) 

This  section  describes  FTA's 
jurisdiction  over  redpients'and  covered 
employees  and  how  it  may  overlap  with 
that  of  other  modal  agencies:  whether 
section  16(b)(2)  recipients  must  comply 
with  this  rule;  the  effect  of  the  rule  on 
user-side  subsidies;  and  the  effect  of  the 
rule  on  those  who  may  no  longer  receive 
FTA  funding. 

1.  FTA  grant  programs  under  sections 
3,  9,  and  18  and  the  Interstate  Transfer 
Program.  Under  the  section  3 
discretionary  grant  program.  FTA  funds 
three  categories  of  capital  projects:  the 
construction  of  new  rail  projects:  the 
improvement  and  maintenance  of 
existing  rail  and  other  fixed  guideway 
systems;  and  the  rehabilitation  of  bus 
systems.  Under  sections  9  and  18.  the 
formula  grant  programs,  FTA  funds  both 
capital  and  operating  assistance  to 
specific  categories  of  recipients  that 
receive  Federal  funds  under  a  statutory 
formula  based  on  population, 
population  density,  and  other  factors. 
Generally,  urbanized  areas  receive 
section  9  funding  directly,  while 
nonurbanized  areas  receive  section  18 
funding  through  the  State. 

FTA  also  provides  funds  under  23 
U.S.C.  section  103(e)(4),  the  interstate 
transfer  program.  Under  this  program, 
FTA  provides  funding  to  States  and 
localities  for  capital  transit  projects  in 
heu  of  nonessential  interstate  highway 
projects.  Hence,  recipients  of  these 
types  of  FTA  funding  may  be  States, 
transit  agencies,  or  other  kinds  of 
localities,  but  all  such  recipients  are 
public  entities. 

2.  FTA  jurisdiction.  FTA  is  a  Federal 
agency  tlwt  makes  grants  of  Federal 
financial  assistance  under  various 
statutory  provisions.  Under  all  of  these 
provisions,  the  agency's  relationship  is 
with  the  direct  receiver  of  Federal 
financial  assistance,  the  recipient.  Such 
a  recipient  of  Federal  funds  must 
comply  with  a  variety  of  Federal 
requirements,  including  this  rule,  and 
enters  into  a  grant  agreement  with  the 
FTA  to  that  end.  After  accepting  a  grant 
from  the  FTA,  a  recipient  is  responsible 
for  ensuring  that  it,  or  any  entity  that  it 
uses  to  provide  mass  transportation 
services,  will  comply  with  all  relevant 
Federal  requirements. 

While  the  Act  requires  us  to  issue  this 
drug  testing  rule,  it  does  not  change  the 
fundamental  relationship  between  FTA 
and  a  direct  recipient  of  Federal 
financial  assistance. 

That  is,  FTA  does  not  directly 
regulate  covered  employees,  which 
means  that  FTA  has  no  authority 
directfy  to  deal  with  a  covered 
employee  under  any  circumstances. 


Rather,  the  Act  authcmzes  FTA  to 
require  a  recipient  to  implement  an  anti- 
drug program,  and  it  is  the  recipient  that 
is  responsible  lor  assuring  that  covered 
employees  comply  with  tlie  rule.  If  a 
recipient  fails  to  do  so.  FTA  will 
withht^  Federal  funding- 

3.  Muhi-modal  jurisdiction.  As 
discussed  below,  recipients  may  be 
regulated  by  another  DOT  modal 
agency,  such  as  the  Federal  Railroad 
Admkiistration  (FRA).  \^ch  r^ulates 
railroads,  the  Federal  Highway 
Administration  (FHWA),  which 
regulates  holders  of  Commercial 
Driver's  Licenses  (CDL),  or  the  United 
States  Coast  Guard,  which  regulates 
certain  vessels  and  mariners. 

a.  Federal  Railroad  Administration. 
The  FRA  regulates  railroads.  A  railroad 
is  defined  in  the  Federal  Railroad  Safety 
Act  of  1970  as:  (a]U  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways. 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metrop(^tan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Q)rporation  as  of  January  1. 1979.  and 
(2)  high  q>eed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  tvfaether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  r^;>id  transit  operations  within 
an  urban  area  that  are  not  coimected  to 
the  general  railroad  system  of 
transportation. 

4SU,SXLS  431(e)  (1988). 

If  an  FTA  recipient  solely  operates  a 
OHnmuter  railroad,  those  railroad 
operations  an  sul^Bct  to  FRA's  drug 
rule.  Sucb  a  recipient  must  certify  to  the 
FTA  that  it  complies  with  FRA's  rule  as 
provided  for  under  section  653.83  of 
this  part  See  Appendix  A  for  the 
certification  such  a  rec^>ient  must 
execute 

If  a  recipient  operates  a  railroad  as 
well  as  other  mass  transit  services,  its 
railroad  operations  are  subject  to  FRA's 
rule  while  its  non-railroad  mass  transit 
operations  are  subject  to  the  FTA  rule. 

b.  Federal  Highway  Administration. 
Before  the  Act.  FHWA  was  authorized 
to  regulate  only  interstate  motor 
carriers.  Hence,  when  FHWA  issued  its 
anti-drug  rule  in  1966,  most  of  FTA's 
recipients,  vdiich  generally  operate 
intrastate,  were  not  affected  by  it.  The 
Act,  however,  authorizes  FHWA  to 
regulate  intrastate  motor  carriers  and 
specifically  reouires  it  to  issue  an  anti- 
drug rule  whicn  api^ies  to  intrastate  as 
well  as  interstate  motor  carriers.  Thus, 
to  avoid  subjecting  recipients  ivho  are 
also  motor  carriers  to  two  difiierent 


rul  s,  FTA  and  FHWA  have  i^reed  that 
the  se  recipioits  are  sul^ect  (mly  to 
FT  V's  anti-drug  rule. 

<   United  States  Coast  Guard.  If  a 
rec  ipient  operates  a  ferry  boat  service,  it 
is  Subject  both  to  FTA  and  Coast  Guard 
anti-drug  regulations  with  regard  to  that 
ser  /ice.-  Applicable  Coast  Guard 
re^  Illations  may  be  found  at  33  CFR  part 
95  md  46  CFR  parts  4  and  16. 
Gei  lerally.  the  FTA's  drug  testing 
reg  Illation  is  consistent  with  the  Coast 
Gu  ird's.  Moreover,  both  FTA  and  the 
Co  St  Guard  require  employers  to  follow 
49  ZFR  part  40  when  conducting  a  drug 
tesi .  Unlike  the  Coast  Guard,  however. 
FT:  \  requires  an  additional  procedure 
set  forth  in  this  rule — whidi  is  not  in 
Pai  1 40.  That  is,  we  require  that  in  the 
caa  B  of  a  verified  positive  drug  test 
result,  the  covered  emplojree  be  refierTed 
to  a  substance  abuse  professicuial  (SAP) 
for  evaluation. 

i  is  noted  eaiiier.  if  a  recipient 
coi  iplies  with  this  part  653,  the 
rec  pient  generally  %vill  also  be  in 
ooi  ipliance  with  the  Coast  Guard 
reailation.  To  assist  in  the  compliaixs 
wii  1  both  regulations,  we  note  in 
vai  ious  provisions  of  the  Section-by- 
Se<  tion  Analysis  portion  of  this 
pre  amble  the  differences  between  the 
FT  ^  and  Coast  Guard  rules. 

^ .  Covered  employees  of  recipients. 
As  noted  above,  FTA  does  not  directly 
reg  ilate  employees  or  workers  who  are 
suqject  to  the  provisions  of  this  rule 
thit>ugh  the  actions  of  their  employers. 
This  general  proposition  is  not  true  of 
FH  iVA  and  the  Coast  Guard,  which  use 
lio  nsing  actions  or  other  measures  to 
enj  }rce  dxeir  safety  rules,  including 
the  I  anti-drug  rules.  A  recipient's 
saf  !ty-sensitive  employees  thus  may  be 
sul  ject  to  licensing  actions  of  these 
age  Qcies,  even  though  the  recipient  is 
reg  ilated  by  FTA  and  its  employees  are 
co^  ered  only  by  FTA's  anti-drug 
reg  ilations.  For  example,  a  CDL  holder 
em  >loyed  by  an  FTA  recipient  remains 
sul  ject  to  the  Commercial  Motor 
Ve  dele  Safety  Act  of  1986,  and  the 
COI  sequences  that  attach  to  a  violation 
of  i  l.  For  example,  a  CDL  holder 
cot  victed  of  driving  under  the  influence 
of  arugs  or  alcohol  may  have  his  or  her 
Coi  amercial  Driver's  License  suspended 
or  1  evoked.  Similarly,  the  Coast  Guard 
is  6  uthorized  to  revoke  a  license, 
cer  ificate  of  registry,  or  merchant 
ma  iner's  document  of  a  crewmember 
uni  er  certain  circumstances.  Coast 
Gu  ird's  relevant  provisions  specifying 
the  rights  and  responsibilities  of 
ere  ivmember  are  located  in  46  CFR  parts 
4. ! ,  and  16  and  33  CFR  part  95. 

£  Section  16(b)(2)  reaf»ents.  Some 
en]  ties  receive  funding  under  section 
16(  })(2)  of  the  FT  Act,  which  provides 


capital  assistance,  tiiroudi  a  St^e,  to 
organizations  that  provide  qpedalized 
transportation  services  to  elderly 
persons  and  persons  with  disabilities. 
While  some  commenters  suggested 
that  we  cover  section  16(bK2)  recipients 
under  the  rule,  we  do  not  do  so,  noting 
that  the  Act  references  recipients  of 
funds  under  secticms  3. 9,  cht  i6  of  the 
FT  Act  or  section  103(eK4)  of  title  23  of 
the  U.S.  Code,  but  not  section  16.  Note, 
however,  that  a  section  16(b)(2) 
recipient  may  be  covered  by  the  anti- 
drug regulation  published  by  the  FHWA 
elsewhere  in  today's  Federal  Register. 

6.  User-side  subsidies.  A  user-side 
subsidy  refers  to  the  practice  of 
providing  passengers  .publicly 
subsidized  script  or  vouchers,  which  the 
passenger  then  uses  to  pay  for 
transportation  from  a  private  carrier 
such  as  a  taxicab  company.  In  essence. 

a  recipient  provides  transportation 
services  indirectly  through  such 
subsidies. 

The  r^ulaticm  applies  to  certain 
reajHents  oi  FTA  nmding.  and  to  transit 
operators  providing  service  under 
contract  or  other  arrangements  with 
thoae  recipients.  To  the  extent  that  a 
taxi  curator  does  not  provide  service 
under  an  arrangement  with  an  FTA 
recipient,  but  is  diosen  at  random  by 
the  passenger,  it  would  not  be  subject  to 
the  rule.  It  faowevN.  the  taxicab 
company  or  private  operator  does 
provide  service  under  an  arrangement 
with  an  FTA  recipient,  it  is  cx>vared  by 
the  rule  as  a  contractor,  as  defined  by 
the  rule.  In  such  cases,  the  taxi  company 
may  wish  to  designate  only  certain 
drivers  to  provide  such  service,  in 
which  case  only  those  designated 
drivers  would  be  subject  to  the  rule's 
drug  testing  program. 

7.  Continuing  Federal  interest.  Not  all 
recipients  receive  a  Federal  grant  w 
grants  for  capital  or  operating  assistance 
each  year  imder  the  formula  or 
discretionary  programs.  Some  may 
receive  capital  assistance  cmly  when 
they  need  to  purchase  equipment  or 
construct  or  repair  a  fecility.  which 
could  occur  once  every  few  years. 
Indeed,  there  may  be  a  recipient  that 
receives  a  capital  grant  just  once  over  a 
five  or  ten  year  period.  It  is  important 
to  emphasize  in  these  cases  that  once  a 
recipient  has  received  an  FTA  capital 
grant  after  the  effective  date  of  this  rule 
and  has  therefore  agreed  to  comply  with 
the  rule,  it  must  continue  to  comply 
with  the  rule  (and  other  Federal 
requirements)  during  the  useful  life  of 
the  equipment  or  facility  funded  under 
the  grant.  In  short,  this  rule  remains  in 
effect  so  long  as  the  grant-acquired 
assets  and  related  grant  obligations 
remain  in  effect,  and  is  not  contingent 
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upon  a  recipient  receiving  Federal  fimds 
each  year. 

This  is  not  the  case  with  operating 
assistance,  however,  which  essentially 
is  "used  up"  each  year  and  is  not 
considered  to  have  a  useful  life  beyond 
any  given  year.  Thus  in  the  event  a 
recipient  receives  an  operating 
assistance  grant  just  once  (and  has  not 
separately  received  a  capital  grant),  it 
would  only  have  to  comply  with  this 
rule  for  that  one  year.  This  is  probably 
a  hypothetical  example,  however,  since 
most  recipients  receive  operating 
assistance  on  an  annual  basis,  while 
others  receive  capital  funding  at  some 
point,  in  which  case  they  would  have  to 
comply  with  the  nile  over  the  life  of  the 
grant-acquired  asset. 

D.  Definitions.  (§653.7) 

1.  Accident.  An  accident  may  trigger 
a  post-accident  alcohol  test,  and  is 
defined  as  an  incident  in  which  a 
person  has  died  or  is  treated  at  a 
medical  facility  or  when  there  has  been 
property  damage  resulting  in  the  towing 
of  a  vehicle  or  the  removd  of  a  transit 
vehicle  from  revenue  service. 

For  accidents  not  involving  a  fataUty. 
we  have  created  two  categories  of 
vehicles.  The  first  is  for  "road  surface" 
vehicles,  including  buses,  vans, 
automobiles,  and  electric  buses.  For  this 
category,  an  accident  is  an  occurrence 
resulting  in  a  vehicle — either  a  mass 
transit  vehicle  or  another  vehicle — 
suffiering  disabling  damage  and  having 
to  be  towed  away.  This  definition 
parallels  that  used  by  FHWA  for 
commercial  motor  vehicle  accidents, 
and  includes  language  drawn  bom 
FHWA's  regulations  specifying  what 
kind  of  damage  is  viewed  as  disabling. 

The  second  category  includes  rail 
cars,  trolley  buses  and  trolley  cars,  and 
vessels.  This  category  would  also 
include  other  kinds  of  transit 
conveyances  operated  by  FTA 
recipients,  such  as  people  movers, 
inclines,  and  monorails.  An  accident  is 
deemed  to  occur  to  such  a  vehicle  when 
the  occurrence  results  in  the  vehicle 
being  removed  from  revenue  service. 
FTA  views  an  accident  happening  when 
the  vehicle  is  not  operating  in  revenue 
service  (e.g.,  an  accident  that  occurs  in 
a  rail  yard)  as  falling  within  this 
definition  if  it  results  in  damage  that 
would  result  in  a  comparable  vehicle 
being  withdrawn  from  revenue  service 
or  results  in  a  delay  in  the  vehicle  being 
placed  into  or  returned  to  revenue 
service. 

2.  Administrator.  Administrator 
means  the  Administrator  of  the  Federal 
Transit  Administration  or  the 
Administrator's  designee. 


3.  Anti-drug  program.  This  definition 
describes  the  scope  of  the  program 
created  by  this  nUe,  which  encompasses 
testing  and  training  intended  to  promote 
safety  by  deterring  the  use  of  prohibited 
substances. 

4.  Canceled  test.  This  definition 
describes  a  test  that  has  not  taken  place, 
a  specimen  that  caimot  be  analyzed  by 
a  laboratory,  or  a  test  that  is  declared 
invalid  by  a  Medical  Review  Officer 
(MRO).  For  instance,  a  urine  specimen 
that  is  rejected  by  the  laboratory  is  a 
canceled  test.  A  canceled  test  is 
different  from  a  verified  positive  or 
negative  test.  It  is  also  different  from  the 
behavior  that  constitutes  a  refusal  to 
submit;  for  a  test  to  be  canceled  the 
employee  must  be  ready  to  submit  to  a 
test. 

5.  Certification.  TKis  definition 
describes  the  statement  that  must  be 
executed  by  the  recipient. 

6.  Chain-of-custody.  This  definition 
refers  to  the  procedures  specified  in  part 
40  for  the  handling  of  a  urine  sample. 
These  procedures  are  designed  to 
protect  the  integrity  of  the  test  and  the 
rights  of  the  employee  by  ensuring  that 
a  particular  employee's  specimen  is  sent 
to  a  particular  laboratory  without  any 
intervening  steps  or  opportunityfor 
tampering  with  the  sample. 

7.  Consortium.  This  definition 
describes  an  arrangement  in  which 
employers  place  their  safety- sensitive 
employees  in  a  pool  with  the  safety- 
sensitive  employees  of  other  employers. 
Any  employer  subject  to  any  DOT 
agency  anti-drug  regulation  may  join  a 
consortium  for  the  purpose  of 
complying  with  the  rule.  It  may  be 
particularly  advantageous  for  smaller 
entities  to  join  a  Consortium  and  thereby 
limit  costs  and  administrative  burdens. 

8.  Contractor.  This  definition  covers  a 
broad  range  of  arrangements  between  an 
FTA  recipient  and  those  carrying  out 
services  for  it  and  includes  not  only 
written  and  oral  commitments  in  which 
both  parties  agree  to  specific  terms  and 
conditions  but  informal  arrangements  as 
well.  An  informal  arrangement 
essentially  is  any  ongoing  relationship 
between  two  parties.  Hence,  repeatedly 
doing  business  with  another  entity 
would  come  within  the  meaning  of  a 
contractual  arrangement  imder  the  rule. 

9.  Covered  employee.  This  definition 
describes  who  is  subject  to  the  rule. 
Only  safety-sensitive  employees  that 
work  for  a  recipient  or  any  entity 
performing  a  mass  transit  function  on 
behalf  of  a  recipient  are  covered  by  the 
rule,  except  for  contract  mechanics  for 
small  op)erators,  which  are  not  covered. 

10.  DOT.  The  abbreviation  DOT 
stands  for  the  United  States  Department 
of  Transportation. 


11.  DOT  agency.  DOT  contains  several 
operating  agencies,  five  of  which  issued 
anti-drug  rules  in  1988.  Those  agencies 
are:  FHWA  (49  CFR  part  382),  FRA  (49 
CFR  part  219),  FAA  (14  CFR  part  121, 
appendix  J),  Coast  Guard  (46  CFR  parts 
4  and  16),  and  RSPA  (49  CFR  part  199). 

12.  Employer.  This  definition  applies 
to  entities  that  must  implement  an  anti- 
drug rule.  It  includes  recipients  tad 
other  entities  that  provide  mass  transit 
service  or  perform  a  safety-sensitive 
function  for  a  recipient.  It  includes 
subrecipients,  operators,  contractors, 
and  consortia. 

13.  FTA.  FTA  is  the  abbreviation  for 
the  Federal  Transit  Administration. 

14.  Large  operator.  A  large  operator  is 
a  transit  provider  primarily  operating  in 
an  area  of  200,000  or  more  in 
population. 

15.  Medical  Review  Officer.  A  medical 
review  officer  is  a  medical  doctor  who 
not  only  has  knowledge  of  substance 
abuse  disorders,  but  who  also  has  been 
trained  to  interpret  and  evaluate 
laboratory  test  results  in  conjimction 
with  an  employee's  medical  history.  A 
medical  review  officer  verifies  a  positive 
test  result  by  reviewing  a  laboratory 
report  and  an  employee's  unique 
medical  history  to  determine  whether 
the  result  was  caused  by  the  use  of 
prohibited  drugs  or  by  an  employee's 
medical  condition. 

16.  Prohibited  drug.  This  definition 
fists  the  drugs  listed  in  section  102(6)  of 
the  Controlled  Substances  Act  that  have 
been  determined  by  the  Secretary  as 
being  a  risk  to  public  safety:  marijuana, 
opiates,  amphetamines,  cocaine,  or 
phencyclidine. 

17.  Railroad.  This  definition  is  fi-om 
the  Raibt)ad  Safety  Act  of  1970  and  is 
used  in  the  rule  to  distinguish  FTA's 
jurisdiction  from  FRA's.  Basically,  FRA 
has  jurisdiction  over  any  form  of 
transportation  that  run  on  rails  and  is 
coimected  to  the  general  railroad 
system.  FTA  thus  has  jurisdiction  over 
all  self-contained  forms  of  mass  - 
transportation  that  run  on  rails,  so  long 
as  those  systems  receive  Federal 
funding  from  the  FTA  under  sections  3, 
9,  or  18  of  the  FT  Act  or  section 
103{eK4)  of  Utle  23  of  the  U.S.  Code. 

ISrRecipient.  This  definition,  based 
on  the  Act,  defines  a  recipient  as  an 
entity  receiving  Federal  financial 
assistance  directly  from  the  FTA  under 
section  3, 9,  or  18  of  the  FT  Act  or 
section  103(e)(4)  of  title  23  of  the  U.S. 
Code. 

19.  Refuse  to  submit  (to  a  drug  test). 
This  definition  describes  the  behavior 
that  constitutes  a  refusal  to  submit  to  a 
drug  test,  that  is,  the  refusal  to  produce 
a  specimen. 
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20.  Safety-sensitive  function.  Tliis 
definition  detennines  which  categories 
of  employees  are  subject  to  the  rule. 
Because  each  recipient  uses  its  own 
tenninology,  we  have  decided  to  define 
safety-sensitive  based  on  the  functitm 
performed  instead  of  listing  specific  job 
categories.  Each  employer  must  decide 
for  itself  whether  a  particular  employee 
performs  any  of  the  functions  listed  in 
this  definition. 

The  definition  lists  five  categories  of 
safety-sensitiYe  functions.  The  list  itself 
is  exclusive,  which  means  that  eitfader  an 
employee  performs  a  safety-sensitive 
function  listed  in  a  category  or  she  does 
not.  An  employer  may  not  add  any 
category  to  the  list  unless  it  wishes  to 
test  those  additional  employees 
separately  under  its  own  authority. 

The  firat  category  is  operating  a 
revenue  service  vehicle,  whether  or  not 
the  vdiide  is  in  sovice.  In  ^ort.  an 
employee  who  operates  a  revenue 
service  vdiicls  for  any  purpose 
whatsoever  is  a  safety-sensitive 
employee  and  is  subject  to  the  rule. 

llie  second  category  is  c^rating  ai 
nourevenue  service  vehicle  when 
required  to  be  operated  by  a  holder  of 
aCDL. 

The  third  category  is  controlling 
dispatdi  or  movement  of  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service. 

The  fourth  category  is  maintninipg  a 
revenue  service  vehicle  unless  the 
ledpient  receives  section  18  funding 
and  contracts  out  such  services. 
Maintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operati<naL  It  does  not  include  cleaning 
either  the  interior  or  the  exterior  of  the 
vehicle  or  transit  facility.  This  category 
specifically  excludes  only  the 
employees  of  a  contractor  or  other  entity 
who  maintains  revenue  service  vriiicles 
for  section  18  recipi«its.  Hence,  all 
other  emplo]rees  who  maintain  revenue 
service  vehicles  whether  by  contract  or 
otherwise  are  safety-sensitive 
employees. 

The  fifth  category  is  carrying  a  firearm 
for  security  purposes.  A  seciirity  guard 
who  does  not  carry  a  firearm  is 
excluded  fitun  this  categ<»y.  and  is  not 
a  safety-sensitive  employee. 

We  note  that  svqiervisors  are  included 
in  this  definition  so  long  as  the 
supervisor  perfonns  or  the  8U{>ervisor's 
job  description  includes  the 
performance  of  any  functicm  listed  in 
categories  1  throu^  5. . 

21.  Small  operator.  A  small  operator 
is  a  recipient  opefating  primarily  in  an 
area  of  less  than  200.000  in  population. 


2.  Substance  abuse  professional. 
Tfa  s  definition  establishes  the 
re<  uirements  for  anyone  v^o  evaluates 
era  ployees  subject  to  drug  testing  under 
thi  i  part.  The  SAP  must  be 
knowledgeable  about  and  have  clinical 
ex;  >erience  in  the  diagnosis  and 
tre  itment  of  both  drug  and  alcohol- 
rel  ited  disorders.  The  SAP  must  also  be 
a  L  censed  physician,  either  a  Medical 
Do  :tor  or  Doctor  of  Osteopathy,  or  a 
lio  (Dsed  or  certified  psychologist,  social 
wo  rker,  employee  assistance 
pr<  fessional.  or  addiction  counselor 
wh  D  is  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abiise  Counselors  Certification 
Co  nmission. 

3  3.  Vehicle.  This  definition  lists  types 
of !  'ehicles  used  in  mass  transportation, 
or '  vhidb.  may  be  involved  in  accidents 
wit  1  such  vehicles.  Because  mass  transit 
en<  ompasses  travel  by  bus,  van.  ferry 
bo;  t,  and  rail,  the  list  is  meant  to  be 
very  broad,  covering  every  type  of 
coi  veyance  used  to  provide  mass  transit 
(in  iuding  such  things  as  people  movers 
an(  inclines).  The  term  "mass  transit 
vel  icle"  is  used  to  distinguish  vehicles 
act  lally  used  for  transit  purposes  from 
the  se  used  by  the  general  public. 

J  4.  Verified  negative  drug  test  result. 
Th  s  definition  explains  that,  if  a 
me  lical  review  officer  determines  there 
is  i^o  evidence  of  prohibited  drugs  in  an 
employee's  urine  sample,  the  drug  test 
resi  Ut  shall  be  declared  negative. 

2  5.  Verified  positive  drug  test  result. 
Th  s  defizLition  explains  that,  if  a 
me  iical  review  officer  determines  there 
is  e  b'idence  of  prc^bited  drugs  in  an 
em  >loyee's  urine  sample,  the  drug  test 
res  dt  shall  be  declared  positive. 


I  teemption  of  State  and  Local  Laws. 
eb3.9) 


E. 
(§ 

1  he  Act  provides  that  this  rule 
pre  impts  any  inconsistent  State  or  local 
lavn ,  ordinance,  rule,  regulation, 
sta]  idard,  or  order. 

C  onsistent  with  long-standing 
Dej  artment-wide  interpretation  of  this 
typ  i  of  preemption  language,  the 
reg  dation  specifies  that  "inconsistent 
wit  i"  means  that  the  r^ulation: 

(  )  Preempts  a  State  at  local 
req  tirement  if  compliance  with  the 
loo  1  requirement  and  the  FTA 
regi  ilation  is  not  possible:  or 

(: )  Preempts  a  State  or  local 
reqi  lirement  if  ccKnplianoe  with  the 
loo  1  requirement  is  an  obstacle  to 
aco  implishing  the  provisions  of  the 
FT>  L  regulation. 

C  Q  the  other  hand,  neither  the  statute 
nor  the  regulation  preempts  State 
crix  unal  laws  that  impose  sanctions  for 
rec  less  conduct. 


F.  Other  Requirem«its  Imposed  by  an 
Employer.  (§653.11) 

An  employer  may  impose  other 
requirements  in  addition  to  those 
imposed  by  this  rule  if  those  additional 
requirements  do  not  conflict  or  interfere 
with  the  requirements  of  this  rule.  For 
example,  an  employer  may  require  a 
supervisor  to  be  trained  for  four  hours 
instead  of  one.  or  an  employer  may 
provide  aimual  training  for  both 
supervisors  and  employees.  An 
employer  may  also  require  an  employee 
to  provide  another  urine  sample  in  a 
separate  void  and  may  then  test  that 
sample  for  drugs  other  than  the  five 
prohibited  drugs.  Under  the  rule,  when 
an  employer  imposes  additional 
requirements  the  employer  must  advise 
the  employee  that  the  requirements  are 
not  pursuant  to  this  regulation. 

G.  Starting  Date  for  I^g  Testing 
Programs.  (§653.13) 

This  section  states  the 
implementation  date  for  large  operators. 
States,  and  small  operators. 

Subpart  B— Program  l^uirements 

This  subpart  describes  the  four 
elements  of  the  anti-drug  program  each 
employer  must  implement  to  be  in 
compliance  with  this  part.  An  employer 
must:  develop  and  disseminate  a  policy 
statement;  train  and  educate  employees 
about  the  consequences  of  prohibited 
drug  use;  require  testing  under  five 
different  drciunstances;  and  provide  an 
opportimity  for  the  identification  and 
treatment  of  employees  needing 
assistance. 

A.  Requirement  To  EstabUsb  an  Anti- 
drug Program.  (§653.21) 

This  section  requires  an  employer  to 
establish  an  anti-drug  program  to  deter 
and  detect  the  use  of  prohibited  drugs, 
consisting  of  edttcating  and  training 
about  drug  usage  and  urine  testing  for 
prohibited  drugs.  The  anti-drug  program 
must  comply  with  the  requirements 
imposed  by  the  nde. 

B.  Required  Elements  of  an  Anti-dn^ 
Program.  (§653.23) 

This  section  includes  a  checklist  of 
the  main  requirements  of  the  anti-drug 
program  and  cross  references  those 
provisions  whidi  address  specific 
requirements. 

C  PoUcy  Statement  Contents.  (§  653.25) 

The  rule  requires  an  employa  to 
make  available  to  every  safety-sensitive 
employee  a  policy  statement  describing 
the  employer's  anti-drug  testing 
program.  The  policy  must  include  the 
following  information: 
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1.  Specific  categories  of  employees 
subject  to  testing. 

2.  Where  to  go  for  more  information 
about  the  program. 

3.  When  and  why  an  employee  will  be 
tested. 

4.  The  consequences  of  a  verified 
positive  drug  test  result. 

5.  Program  elements  in  addition  to 
those  required  by  the  FTA  regulation. 

The  FTA  expects  each  employer  to 
describe  the  consequences  to  a  covered 
employee  of  his  verified  positive  drug 
test  result,  which  must  include  removal 
of  the  employee  fi-om  his  safety- 
sensitive  position  and  evaluation  and 
possible  referral  for  treatment.  In 
addition,  at  the  employer's  discretion 
the  poUcy  statranent  could  describe 
funding  arrangements  for  treatment.  The 
policy  must  indicate  wdiether  an 
employer  wrould  suspend  or  terminate  a 
covered  employee  who  has  a  verified 
positive  drug  test  result,  and  the 
circumstances  under  which  such 
actions  wrill  be  takoL 

The  rule  does  not  mandate 
rehabilitation  for  a  covered  employee, 
but  only  reqiures  that  an  employee  be 
evaluated  by  an  SAP  to  determine 
whether  the  employee  has  a  problem 
%vith  prohibited  drug  use.  If  treatment 
for  a  covered  employee  is  deemed 
necessary,  the  rule  does  not  require  the 
employer  to  pay  for  it.  Any  decision  to 
provide  treatment,  and  who  should  pay 
for  it,  is  made  at  the  local  level. 

This  position  on  treatment  is 
consistent  with  congressional  debate  on 
the  topic.  Both  Senators  Danforth  and 
Hollings  clarified  this  point  by  stating: 

DOT  must  issue  regulations. . .  providing 
^  for  the  opportunity  for  treatment  of 

employees  in  need  of  assistance  in  resolving 
problems  with  alcohol  or  drug  use.  My 
understanding  is  that  this  does  not  mandate 
that  rehabilitation  be  provided  but  does 
encourage  companies  to  make  such  programs 
available.  The  legislation  does  not  discuss 
who  pays  for  treaiment.  w^es  during  this 
period,  or  rights  of  reinstatement.  137  Cong. 
Rec  S14770  (daily  ed.  Oct.  16. 1991) 
(Statement  of  Sen.  Danforth) 

The  Senator's  understanding  is  correct. 
Such  arrangement  cculd  be  left  to  negotiation 
between  the  employer  and  employee,  either 
through  individual  arrangement  or  collective 
bargaining,  as  appropriate.  .  .  .137  Cong. 
Rec.  514770  (daily  ed.  Oct  16. 1991) 
(Statement  of  Sen.  HoUings). 

D.  Requirement  to  Disseminate  Policy. 
(§653.27) 

This  section  requires  an  employer  to 
disseminate  its  policy  statement 
required  by  the  rule.  An  employer  must 
notify  each  covered  employee  in 
writing,  as  well  as  employee 
organizations. 


E.  Education  and  Training  Programs. 
(§653.29) 

This  section  requires  an  employer  to 
establish  an  education  and  training 
program.  In  the  educational  program, 
which  must  be  provided  to  covered 
employees  as  well  as  supervisors,  an 
employer  must  distribute  educational 
materials,  including  the  employer's  anti- 
drug policy  statement.  The  rule  also 
requires  the  employer  to  provide  a 
hotline  telephone  number  of  a 
commimity  service  organization  that 
deals  with  drug  abuse  problems,  if  such 
a  number  is  available. 

The  training  component  consists  of 
two  programs.  For  all  covered 
employees  the  training  program  must  be 
at  least  60  minutes  in  duration,  and 
address  certain  problems  associated 
with  using  prohibited  drugs.  The 
training  program  must  cover  the 
ramifications  of  drug  use  on  personal 
health,  safety,  and  the  work 
environment,  and  include  information 
on  the  signs  and  symptoms  that  may 
indicate  prohibited  drug  use. 

In  addition,  for  supervisors  who  may 
make  reasonable  suspicion 
determinations,  employers  must  provide 
a  training  program  of  at  least  60 
minutes.  'This  training  must  focuis  on  the 
physical,  behavioral,  and  performance 
indicators  of  drug  use. 

An  employer  may  add  the  FTA  drug 
program  training  to  the  FTA  alcohol 
training  required  tmder  the  alcohol  final 
rule,  publi^ed  elsewhere  in  today's 
Federal  Register.  An  employer  may 
provide  any  additional  training  it  deems 
necessary. 

F.  Types  of  Drug  Tests.  (§  653.31) 

This  section  speci'fie^the  different 
tests  the  employer  must  conduct:  pre- 
employment  (including  transfer  to  a 
safety-sensitive  position);  post-accident 
(fatal  and  nonfatalV  reasonable 
suspicion,  rando^,  return  to  duty,  and 
follow-up.  > 

It  also  specifies  the  five  prohibited 
drugs:  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine. 

G.  Notice  Requirement.  (§653.33') 

This  section  requires  an  employer  to 
notify  an  employee  that  the  employee  is 
being  tested  under  Federal  law  and  that 
the  employee  must  provide  a  urine 
sample  that  %vill  be  tested  for  the  five 
prohibited  drugs.  In  this  regard,  the 
custody  form  that  each  «nployer  signs 
when  a  test  is  administered  can  satisfy 
this  notice  requirement 

This  section  specifically  bars  an 
employer  from  misrepresenting  a  test 
conducted  under  its  own  authority  as  a 
test  mandated  by  Federal  law. 


H.  Action  When  Employee  Has  a 
Verified  Positive  Drug  Test  Result 
(§653.35) 

This  section  addresses  two  sitiiations, 
when  an  employee  has  a  verified 
positive  drug  test  result,  or  has  refused 
to  submit  to  a  test.  In  either  case,  the 
employer  must  remove  the  safety- 
sensitive  employee  h^m  his/her 
position  as  soon  as  practicable  after, 
being  notified  of  the  result.  In  both 
instances,  the  employer  must  ensure 
that  the  employee  is  assessed  under  the 
provisions  of  section  653.37,  which 
require  that  the  employee  be  evaluated 
by  an  SAP. 

Marine  transit  operators  have 
additional  res[>onsibihties.  Consistent 
with  46  CFR  16.201(c),  an  employer  or 
prospective  employer  of  an  individual 
holding  a  license,  certificate  of  registry, 
or  merchant  mariner's  docimient  who 
has  a  verified  positive  drug  test  result 
must  report  the  test  result  to  the  nearest 
Coast  Guard  Officer  in  Charge,  Marine 
Inspection  (OCMI)- 

I.  Referral,  Evaluation  and  Treatment 
(§653.37) 

This  section  requires  an  employer  to 
advise  an  employee  who  has  a  verified 
positive  drug  test  residt  of  the  resources 
available  in  resolving  problems 
associated  with  drug  misuse.  The 
information  provided  by  the  employer 
shall  include  the  names,  addresses  and 
telephone  numbers  of  substance  abuse 
professionals,  and  counseling  and 
treatment  programs. 

Such  an  employee  must  be  evaluated 
by  a  substance  abuse  professional  to 
determine  whether  the  employee  needs 
help  in  resolving  problems  associated 
with  drug  misuse.  The  SAP  then 
determines  what  kind  of  help  the 
employee  needs.  Any  such  employee 
must  take  a  retiun  to  duty  drug  test  with 
a  verified  negative  residt  before  he  or 
she  may  be  allowed  to  perform  a  safety 
sensitive  function  again. 

The  employee  must  follow  the  course 
of  treatment  prescribed  by  the  SAP.  To 
return  to  duty,  the  employee  must  be 
evaluated  by  a  SAP  to  determine  that 
the  employee  has  properly  followed  the 
course  of  prescribed  treatment  and  is 
able  to  jetum  to  vfoxk. 

The  employee  then  must  take  a 
retum-to-duty  test  with  a  verified 
negative  result  and  is  then  subject  to 
follow-up  testing,  which  occurs 
unpredictably  for  up  to  60  months 
following  return  to  duty.  In  any  event, 
the  employee  must  t^ke  at  least  six 
follow  up  tests  with  verified  negative 
results  during  the  first  twelve  months 
after  returning  to  duty.  The  SAP  then 
determines  hait  many  follow  up  tests 


should  be  administered  over  the 
remaining  48  months. 

In  addition,  the  SAP  may  recommend 
that  the  employee  also  be  subject  to 
retiim  to  duty  and  follow-up  testing  for 
alcohol  misuse. 

Such  an  employee  remains  separately 
subject  to  random  drug  testing. 

An  employer  is  not  required  to 
proNide  applicants  with  an  opportunity 
for  referral,  evaluation,  and  treatment. 

Subpart  C— Types  of  Drug  Tests 

A.  Pre-employment  Testing.  (§  653.41) 

This  section  prohibits  an  employer 
from  hiring  an  applicant  for  a  safety- 
sensitive  function  unless  the  applicant 
takes  a  drug  test  with  a  verified  negative 
result  administered  in  accordance  with 
this  regulation.  This  section  also 
requires  that  an  employee  who  transfers 
from  a  nonsafety-sensitive  position  to  a 
safety-sensitive  position  to  be  tested 
before  he  or  she  actually  begins 
performing  a  safety-sensitive  function 
for  the  first  time. 

For  marine  employers.  46  CFR 
16.210(a)  prohibits  hiring  or  giving  a 
commitment  of  employment  to  an 
individual  unless  the  individual  takes  a 
drug  test  with  a  verified  negative  result 
or  meets  a  stated  pre-employment 
exemption  under  46  CFR  16.210(b). 
Marine  employers  that  also  are  FTA 
recipients,  however,  must  in  every 
instance  require  an  applicant  to  take  a 
drug  test  with  a  verified  negative  result 
before  they  may  be  hired. 

B.  Resasonable  Suspicion  Testing. 
(§653.43) 

This  section  requires  an  employer  to 
test  a  covered  employee  for  prohibited 
drug  use  if  the  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  prohibited  drugs. 
The  reasonable  suspicion  must  be  based 
on  specific,  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  or  speech  of  the 
covered  employee,  which  are 
characteristic  of  prohibited  drug  use. 

The  rule  requires  the  decision  to  be 
made  by  a  supervisor  trained  in 
detecting  the  signs  and  symptoms  of 
prohibited  drug  use. 

C.  Post-accident  Testing.  (§653.45) 

This  section  requires  a  test  after  an 
accident  has  occiured,  and  establishes 
two  categories  of  accidents,  fatal  and 
nonfatal.  Non-fatal  accidents  are  treated 
differently  depending  on  the  type  of 
transit  vehicle  invcrfved.  For  a  more 
complete  description  of  the  ways  in 
which  different  kinds  of  accidents  are 
treated,  please  refer  to  the  discussion  of 
post-accident  testing  in  the  portion  of 


the  preamble  that  responds  to 
comments. 

The  rule  requires  an  employer  to  test 
the  appropriate  covered  employees  as 
soon  as  possible,  but  within  32  hours, 
consistent  with  other  DOT  agency 
existing  drug  testing  rules. 

The  rule  also  requires  an  employer  to 
require  an  employee  to  remain  readily 
available  for  testing;  if  the  employee 
does  not  do  so,  the  employer  can  treat 
such  behavior  as  refusing  to  submit  to 
a  drug  test.  Remaining  readily  available 
means  that  the  employer  knows  the 
whereabouts  of  the  employee  and  must 
conduct  the  test  as  soon  as  practicable 
but  within  32  hours  of  the  accident. 

This  section  allows  an  employee  to 
seek  medical  attention,  assist  injured 
individuals,  or  obtain  assistance  in 
dealing  with  the  accident,  if  necessary, 
before  being  tested  for  prohibited  drugs. 

D.  Random  Testing.  (§  653.47) 

The  rule  requires  an  employer  to 
randomly  test  covered  employees  for  the 
use  of  prohibited  drugs.  The  testing 
must  truly  be  random,  which  means  that 
it  is  random  with  respect  to  the  person 
tested  and  the  predictability  of  the 
actual  administration  of  the  test. 

An  employer  cannot  use  an 
smployee's  name  in  a  random  selection 
3ool.  Rather,  an  employer  must  identify 
sach  covered  employee  by  a  unique 
imnber,  such  as  a  social  security  or  a 
jayroll  identification  number,  which  is 
entered  into  a  pool  from  which  the 
selection  is  made.  Each  covered 
imployee  must  have  an  equal  chance  of 
Jeing  tested.  Once  a  covered  employee 
IS  selected  and  tested,  their 
identification  number  is  reentered  into 
iie  pool  so  that  they  will  have  an  equal 
iiiance  of  being  tested  the  next  time  the 
jmployer  conducts  random  testing.' 

An  employer  must  test  randomly 
liroughout  the  calendar  year.  Testing 
nust  be  unannounced  and  occur  on  a 
■easonable  basis  throughout  the  entire 
alendar  year.  Random  tests  must  be 
;onducted  in  an  impredictable  fashion, 
"or  example,  an  employer  may  not 
:onduct  random  tests  only  on  a.  Monday 
)r  only  at  the  beginning  of  a  shift, 
further,  once  an  employee  is  notified  of 
lis  selection  for  a  random  test,  he  must 
eport  (or  be  escorted)  immediately  to 
he  collection  site. 

The  random  drug  testing  rate  is  set  at 
iO  percent.  For  compliance  purposes,  it 
s  important  to  note  that  in  calculating 
ts  random  testing  results  an  employer 
nust  include  adulterated  urine  samples 
ind  refusals  to  submit  to  a  test  as 
verified  positive  test  results. 


E.  Return  to  Duty  Testing.  (§  653.49) 

Return  to  duty  testing  refers  to  the  test 
that  employees  who  have  verified 
positive  drug  test  results  or  refuse  to 
submit  to  a  ^g  test. 

In  addition,  because  of  the  prevalence 
of  combined  drug  and  alcohol  misuse, 
an  employer  may.  based  on  the 
recommendations  of  the  substance 
abuse  professional,  also  subject  an 
employee  who  previously  had  a  verified 
positive  drug  test  result  imder  the  FTA 
anti-drug  rule  to  a  return  to  duty  alcohol 
test. 

F.  Follow-up  Testing.  (§  653.51) 

Upon  taking  a  return  to  duty  test  with 
a  verified  negative  result,  an  employee 
is  subject  to  follow-up  testing  for  up  to 
60  months.  During  the  first  12  months 
the  employee  is  subject  to  a  minimum 
of  6  follow-up  drug  tests  which  must  be 
unaimoimced  and  conducted  reasonably 
throughout  the  12  months. 

After  those  12  months,  the  substance 
abuse  professional  determines  whether 
the  employee  should  be  subject  to 
follow-up  testing  for  the  remaining  48 
months.  Because  many  individuals 
abuse  more  than  one  substance  at  a 
time,  an  employer  may,  based  on  the 
recommendations  of  the  SAP,  subject  an 
employee  who  previously  had  a  verified 
positive  drug  test  result  for  prohibited 
drugs  under  this  nde  to  follow-up 
testing  for  the  misuse  of  alcohol.  An 
employer  may  also  subject  an  employee 
who  previously  tested  at  0.04  or  greater 
on  an  alcohol  test  imder  part  654  to 
follow-up  drug  testing  for  the  us6  of 
prohibited  drugs. 

It  is  important  to  note  that  an 
employee  subject  to  follow-up  testing 
remains  separately  subject  to  random 
drug  testing  under  this  rule. 

Subpart  D—Drug  Testing  Procedures 
This  subpart  contains  a  drug  testing 
procedure  required  by  the  Act  in 
addition  to  those  required  in  49  CFR 
part  40. 

A.  Compliance  With  Testing  Procedures 
Requirements.  (§  653.61) 

This  section  requires  an  employee  to 
use  the  testing  procediures  in  49  CFR 
Part  40  unless  expressly  provided 
otherwise  in  this  part.  This  Part  653 
contains  the  additional  testing 
requirement  mandated  by  the  Act, 
namely,  the  evaluation  by  an  SAP. 

B.  Substance  Abuse  Professional. 
(§653.63) 

This  section  explains  the  role  of  the 
substance  abuse  professional.  In  relation 
to  a  covered  employee,  a  substance 
abuse  professional  is  neither  a  counselor 
nor  a  treating  professional.  Rather,  an 
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SAP  evaluates  an  employee  who  either 
has  a  verified  positive  drug  test  result  or 
refused  to  be  tested  to  determine 
whethn-  the  covered  employee  needs 
help  reserving  a  problem  with 
prohibited  diug  use.  The  SAP  then 
makes  certain  leconunendations  to  the 
employee,  whicfa  the  onployee  must 
follow.  Before  returning  to  duty,  the 
emplojree  is  reevaluated  by  an  SAP  to 
determine  whether  the  employee  has 
followed  the  SAP's  recommendations. 
The  SAP  then  determines  whether  the 
employee  is  ready  to  return  to  her 
safety-sensitive  functi(Hi.  The  SAP  also 
determines  die  number  of  follow-up 
tests  the  employee  should  be  subject  to 
in  addition  to  the  six  mandatory  follow- 
up  tests  in  the  first  12  months  after  the 
empl(^ee's  return  to  duty. 

The  rule  discusses  several 
employment  options  concerning  the 
substance  abuse  profiessional.  \\ilio  pays 
for  the  services  ci  the  substance  abuse 
professional,  however,  is  determined  at 
the  local  level. 

This  section  prt^bits,  in  some 
circumstances,  a  substance  abuse 
professional  from  treating  an  employee 
after  evaluation  and  determination  that 
the  employee  needs  help.  This  section, 
however,  allows  an  evaluating  SAP  also 
to  treat  an  employee  when  the  SAP  is 
an  employee  of  or  imder  contract  to  an 
employer,  the  SAP  is  the  only  source  of 
appropriate  therapeutic  treatment 
provided  under  the  employee's  health 
plan  or  reasonably  accessible  to  the 
employee,  or  the  SAP  woriu  for  a  public 
agency  such  as  a  State,  county,  or 
municipality. 

Sul^Mrt  E-'Administntive 
Requirements 

A.  Retention  of  Records.  (§653.71) 

Section  653.71'explains  which 
records  relating  to  the  drug  testing 
program  must  be  retained  and  fat  how 
long.  The  rule  provides  for  three 
separate  record  retention  periods  for 
different  types  of  records-— five  years, 
three  years,  and  one  year.  Each 
employer  must  maintain  for  five  years    - 
records  of  covered  employees'  verified 
positive  drug  test  results, 
documentation  of  refusals  to  take  a  drug 
test,  and  covered  employee  referrals  to 
the  SAP.  Collection  process  and 
employee  training  documents  must  be 
retained  for  two  years,  while  records  of 
negative  test  restilts  must  be  retained  for 
one  year. 

B.  Reporting  of  Results'  in  a  Management 
Information  System.  (§653.73) 

The  reporting  requirements  required 
in  sectioo  653.73  are  part  of  a 
Department-wride  eKwt  to  standardize 


reporting  for  drug  testing  by  means  of  a 
Management  Infwmation  System  (MIS). 
The  daita  o^lected  ivill  be  used  by  FTA 
and  DOT  to  identify  trends  and  to  assess 
the  success  or  failure  of  the  agency's 
anti-drug  rule. 

The  d^  elements  were  selected  to 
provide  information  on  the  scope  of  the 
program,  the  prevalence  of  drug  use  in 
mass  tian^Kutation.  the  implementation 
of  the  program  and  its  related  costs,  and 
the  detment  effect  of  the  rule  over  time. 
Appendix  B  must  be  used  in  reporting 
both  verified  positive  and  n^ative  drug 
test  results;  Appendix  C  must  be  used 
by  employers  who  have  no  verified 
positive  (bug  results  to  report  FTA  does 
intend  to  combine  the  drug  and  alcohol 
annual  reporting  forms  within  two  to 
three  years  alter  the  implementation 
date. 

Recipients  and  subrecipients  must 
submit  to  FTA  their  own  annyal  reports 
as  well  as  an  annual  report  fiom  each  of 
their  contractors  with  covered 
employees.  Each  report  submitted  must 
cover  a  calendar  vear.  The  closing  date 
for  data  is  Decemoer  31  and  the  report 
is  due  at  FTA  by  March  15  of  the 
following  year. 

C.  Access  to  Facihties  and  Records. 
(§653.75) 

Paragraph  (a)  of  this  section  precludes 
an  employer,  in  most  circiunstances, 
from  releasing  information  contained  in 
records  required  to  be  maintained  under 
this  rule.  Examples  of  such  records 
include  any  document  gmerated  as  a 
result  of  a  refusal  to  take  a  drug  test  or 
a  reasonable  suspicion  determination. 
An  employer,  however,  may  release 
infonnatian  ««^en  required  to  do  so  by 
law  or  this  rule,  or  if  eScpressly 
authorized. 

Paragr^h  (b)  provides  that  the 
employer  must  provide  the  employee 
copies  of  records  relating  to  the 
employee's  alcohol  tests  or  pertaining  to 
the  employee's  prcdubit;ed  use  of  drugs. 
Once  the  employee  has  submitted  his 
request  in  writing,  the  employer  must 
promptly  provide  the  records  to  him. 
The  employer  may  charge  for 
reproducing  the  records  but  only  for 
copies  of  those  records  specifically 
requested. 

Paragraph  (c)  requires  the  employer  to 
allow  certain  governmental  entities  to 
have  access  to  any  facility  used  to 
comply  with  this  rule.  The  rule  provides 
that  the  Secretary  of  Transportation  or 
representatives  from  any  other  DOT 
agency  shall  have  access.  In  addition, 
the  rule  requires  an  employer  to  allow 
the  State  agency  designated  by  the 
governor  to  oversee  rail  fixed  guideway 
systems  to  also  have  access  to  its 
facihties  to  property  oversee  the  safety 


of  a  rail  fixed  guideway  system  as 
required  by  section  28  of  the  FT  Act  We 
note  here  that  the  State  ovenlght  of  rail 
fixed  guideway  system  Notice  of 
Proposed  Rulemaking  pubUshed  in  the 
Federal  Regjtster  <m  December  9. 1993  at 
58  FR  64856  contains  FTA's  proposal 
for  the  State  oversight  agency. 

Paragraph  (d)  requires  an  employer  to 
give  certain  governmental  entities  ' 
copies  of  test  results  and  any  other 
information  pertaining  to  the  employer's 
anti-drug  program.  Those  governmental 
entities  are  the  same  as  those  specified 
in  subsection  (c). 

Paragrai^  (e)  requires  an  employer  to 
disclose  infonnation  about  the 
employer's  administration  of  a  post- 
accident  dnig  test  to  the  National 
Transportation  Safety  Board  (NTSB) 
when  it  investigates  an  accident 

Paragraph  (f)  provides  that  the 
employer  must  give  copies  of  certain 
records  to  a  subsequent  employer  if  the 
employee  makes  such  a  request  in 
writing.  The  employer  may  disclose 
only  that  infonnati(»  specifically 
authorized  by  the  employee  in  het 
written  request 

Paragraph  (g)  requires  the  nnployer  to 
disdoee  certain  infonnation  whim 
requested  to  do  so  by  the  empk^ee  or 
a  decisioiunaker  in  a  lawsuit,  grievance, 
or  other  proceeding  when  such  a 
proceeding  has  been  initiated  by  the 
employee  and  arises  from  the  resiilts  of 
a  drug  test  administered  undn  this  part. 
This  provision  does  not  cover  any 
proceeding  initiated  by  a  third  party  and 
is  limited  to  employment  actions  sudi 
as  worker's  compensation  or 
unemployment  compensation  which  are 
initiated  by  the  employee. 

Subsection  (h)  provides  that  the 
employer  must  release  infonnation  to 
any  individual  whoi  requested  to  do  so 
by  the  employee  in  %vriting.  The 
employer  may  release  only  that 
information  specifically  authorized  by 
the  employee. 

Subpart  F— Certifying  Compliance 

This  sxibpart  establishes  the 
certification  requirements  for  recipients 
of  FTA  funding  under  sections  3. 9.  or 
18  of  the  FT  Act  or  section  103(eK4)  of 
title  2>of  the  U.S.  Code. 

A.  Compliance  a  Condition  of  FTA 
Financial  Assistance.  (§  653.81) 

This  section  mandates  the 
withholding  of  Federal  funds  from  a 
reapient  of  FTA  funding  under  sections 
3. 9.  or  18  of  the  FT  Act,  or  section 
103(e)(4)  of  Utle  23  of  the  U.S.  Code,  if 
it  is  not  in  compliance  with  the  rule.  To 
be  in  compliance  with  the  rule,  the 
recipient  either  must  implonent  the 
requirements  of  the  rule  or  require  their 
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implementation  by  subrecipients, 
operators,  contractors,  employers,  or 
any  other  entity  performing  a  mass 
transit  function  on  behalf  of  the 
recipient. 

It  is  important  to  note  that  any 
misrepresentation  or  false  statement  to 
FTA  is  a  criminal  violation  under 
section  1001  of  title  18  of  the  United 
States  Code. 

B.  Requirement  to  Certify  Compliance. 
(§653.83) 

This  section  requires  a  recipient  to 
certify  that  the  requirements  of  the  rule 
have  been  met.'We  emphasize  that  the 
direct  recipient  of  FTA  funds  makes  this 
certification  to  FTA. 

The  certifications  are  required 
annually,  with  large  operators 
submitting  their  certification  before 
January  1. 1995  and  small  operators  and 
States  submitting  their  certifications 
before  January  1, 1996.  States  will 
certify  on  behalf  of  subrecipients  and 
their  contractors. 

The  certification  itself  must  comply 
with  the  sample  certification  provided 
in  Appendix  A  to  this  part,  be 
authorized  by  the  recipient's  governing 
board  or  other  authorizing  official,  and 
be  signed  by  a  party  specifically 
authorized  to  do  so. 

IV.  Americans  Willi  Disabilities  Act 

Title  I  of  the  American  With 
Disabihties  Act  of  1990  (ADA)  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  A  basic  premise  of  Title 
I  is  that  a  person  with  a  disability  must 
be  provided  a  reasonable 
accommodation  to  work.  It  is  possible 
that  some  covered  workers  will  be 
considered  persons  with  disabilities  for 
purposes  of  protections  under  the  ADA. 
For  a  more  complete  discussion  of  this 
issue  please  see  the  DOT-wide  Preamble 
preceding  this  FTA  document  in  today's 
Federal  Register. 

V.  Economic  Analysis 

The  Federal  Transit  Administration 
(FTA)  has  evaluated  the  industry-wide 
costs  and  benefits  of  the  rule. 
Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations.  This  rule  will 
require  personnel  who  perform  safety- 
sensitive  functions  to  be  covered  by  a 
formal  program  to  control  drug  use  in 
mass  transit  operations.  This  rule  will 
cover  FTA  recipients  and  combine 
education  and  testing  in  a 
comprehensive  anti-drug  program.  Five 
types  of  drug  tests  will  l^  administered: 

•  Pre-Employment 

•  Reasonable  Suspicion 

•  Post-Accident 

•  Random 

•  Return  to  Duty/Follow-up 


Transit  agencies  will  be  required  to 
report  the  number  of  tests  given,  the 
number  of  failures-to-pass  and  other 
attributes  of  their  program  to  the  FTA 
and  to  certify  compliance  with  this 
regulation  annually. 

Annual  costs  of  the  drug  testing 
program  range  fi-om  $25  to  $32  million 
per  year.  Total  costs  over  10  years  are 
$299  milUon.  Random  tests  are  the  most 
costly. 

Annual  benefits  range  &x)m  $11  to 
S103  miUion  per  year.  Total  benefits 
over  10  years  are  $867  million. 

A  major  premise  in  calculating  both 
costs  and  benefits  is  the  assimiption  that 
dl  transit  systems  will  start  from  scratch 
or  "ground  zero"  when  implementing 
drug  testing  programs  as  a  result  of  this 
regulation.  Estimates  in  this  analysis  are 
jased  on  (1)  the  1989  and  1991  National 
Jrban  Mass  Transportation  Statistics 
Section  15  Annual  Reports,  (2)  the  1991 
■epoTt,  Substance  Abuse  in  the  Transit 
!ndustry,  prepared  for  the  FTA  by  Booz, 
Mien  &  Hamilton,  Inc.,  (3)  data 
)rovided  by  the  Substance  Abuse  and 
Cental  Health  Service  Administration, 
md  (4)  information  from  other  agencies, 
ndividuals,  and  organizations 
mowledgeable  about  drug  abuse  and 
:hemical  testing  in  the  United  States. 

ill.  Regulatory  Process  Matters 

\.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
:osts  and  benefits  of  the  drug  testing 
:  ule,  and  has  determined  that  this 
ulemaking  is  a  significant  rule  under 
executive  Order  12688  because  the 
:  equired  anti-drug  program  raises  novel 
>olicy  issues  and  will  materially  affect 
>ublic  safety  as  well  as  State  and  local 
[ovemments.  This  rule  will  not, 
lowever,  have  an  annual  impact  on  the 
I  (conomy  of  $100  million  or  more.     , 

1.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
I  is  defined  by  the  Department's 
.egulatory  Policies  and  Procedures, 
ecause  it  involves  an  important 
lepartmental  policy  and  will  probably 
[enerate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  make  mass 
1  ransit  systems  safer  by  ensuring  that 
( afety-sensitive  employees  do  not  use 
trohibited  substances. 

I  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
lexibility  Act,  5  U.S.C  601  et  seq.,  the 
TA  has  evaluated  the  effects  of  this 
]  ule  on  small  entities.  Based  on  the 
i  valuation,  the  FTA  hereby  certifies  that 
t  lis  action  will  have  a  significant 
« conomic  impact  on  a  si^stantial 
]  umber  of  small  entities.  This  rule  has 


some  provisions  designed  to  mitigate 
burdens  on  small  entities  which  are 
discussed  in  the  regulatory  evaluation. 
This  rule  applies  to  public  recipients 
of  Federal  Transit  funds,  274  of  which 
are  large  and  1314  of  which  are  small. 
It  is  estimated  that  it  will  cost  the  small 
transit  systems  $86  million  to 
implement  this  drug  rule,  with  total 
benefits  to  them  of  $267  milUon  over 
the  10  year  analysis. 

D.  Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  A  request  for 
Paperwork  Reduction  Act  approval  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  conjunction 
with  this  rule.  Information  collection 
requirements  are  not  effective  until 
Paperwork  Reduction  Act  clearance  has 
been  received. 

E.  Executive  Order  12612 

We  have  reviewed  this  rule  tmder  the 
requirements  of  Executive  Order  12612 
on  Federalism.  Although  the  Federal 
Transit  Administration  has  determined 
that  this  rule  has  significant  Federalism 
implications  to  warrant  a  Federalism 
assessment,  this  rulemaking  is 
mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (the  Act).  In  considering  the 
Federalism  implications  of  the  rule, 
FTA  has  focused  on  several  key 
provisions  of  Executive  order  12612. 

Necessity  for  action.  Tliis  rule  is 
mandated  by  law,  which  requires 
comprehensive  drug  and  alcohol  testing 
programs  of  recipients  of  Federal  transit 
funding.  Congress  responded  to  specific 
accidents  in  mass  transportation  by 
mandating  these  rules  to  ensure  the 
safety  of  the  transit-riding  pubUc. 

Consultation  with  State  and  local 
governments.  FTA  provides  financial 
assistance  to  mass  transportation 
systems  throughout  the  coimtry  by 
means  of  grants  to  States  and  public 
bodies.  Because  this  rule  will  affect 
those  States  and  local  entities,  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  to  solicit  the  views  of  the 
affected  entities,  including  States  and 
local  governments,  and  held  three 
public  hearings  in  conjunction  with  the 
NPRM.  In  short,  we  actively  sought  the 
views  and  comments  of  the  affected 
States  and  localities. 

Need  for  Federal  action.  This  rule 
responds  to  a  Congressional  mandate 
that  the  safety  of  the  transit  riding 
public  requires  comprehensive  anti- 
drug and  alcohol  testing  programs. 

Authority.  The  statutory  authority  for 
this  final  rule  is  the  Act,  mentioned 
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above  and  discussed  elsewhere  in  the 
preamble. 

Preemption.  This  rule  preempts  any 
State  or  local  law,  c»-der,  or  regulation 
to  the  contrary,  as  discussed  elsewhere 
in  the  preamble.  Because  compliance 
with  the  rule  is  a  condition  of  Federal 
financial  assistance.  State  and  local 
governments  have  the  option  of  not 
receiving  the  Federal  funds  if  they  do 
not  choose  to  comply  with  this  rule.  We 
have  not  preemptwl  Indian  tribal  law. 

F.  National  Environmental  Policy  Act. 

The  agency  has  determined  that  this 
regulation  has  no  enviroiunental 
implications.  Its  purpose  is  to  regulate 
the  behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry  and  will  have  no  appreciable 
effect  on  the  quality  of  the  environment. 

G.  Energy  Impact  Implications. 

This  regulation  does  not  affect  the  use 
of  energy  because  it  regulates  the 
behavior  of  those  safety-sensitive 
employees  who  work  in  the  transit 
industry. 

List  of  Subfects  in  49  CFR  Part  653 

Drug  testing,  Grant  programs — 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

Accordingly,  for  the  reasons  cited 
above,  the  agency  amends  title  49  by 
revising  part  653.  as  set  forth  below: 

Part  653— Prevention  of  Prohibited 
Drug  Use  In  Transit  Operations 

Subpart  A— General 

653.1    Overview. 

653.3    Purpose. 

653.5    Applicability. 

653.7    Definitions. 

653.9    Preemption  of  State  and  local  laws. 

653.11    Other  requirements  imposed  by  an 

employer. 
653.13    Starting  date  for  drug  testing 

programs. 

Subpart  B— Progfam  Requirements 

653.21     Requirement  to  establish  an  anti- 
drug program. 

653.23    Required  elements  of  an  anti-drug 
testing  program. 

653.25    Policy  statement  contents. 

653.27    Requirement  to  disseminate  policy. 

653.29    Education  and  training  programs. 

653.31     Drug  testing. 

653.33    Notice  requirement. 

653.35    Action  when  employee  has  a 
verified  positive  drug  test  result. 

653.37    Referral,  evaluation,  and  treatment. 

Subpart  C— Type*  of  Drug  Testing 

653.41  Pre-employment  testing. 

653.43  Reasonable  suspicion  testing. 

653.45  Post-accident  testing. 

653.47  Random  testing. 

653.49  Return  to  duty  testing. 


653.51     Follow-up  testing. 

Subpart  D— Drug  Testing  Procedures 

653.61    Compliance  with  testing  procedures 

requirements. 
653.63    Substance  abuse  professional. 

Subpart  E— Admlnlstrsttve  Requirements 

653.71     Retention  of  records. 
653.73    Reporting  of  results  in  a 

management  information  system. 
653.75    Access  to  fecilities  and  records. 

Subpart  F-Certifying  Compliance 

653.81    Compliance  a  condition  of  FTA 

financial  assistance. 
653.83    Requirement  to  certify  compliance. 

Appendix  A  to  Part  653— Certification  of 
Compliance 

Appendix  B  to  Part  653— FTA  Drug  Testing 
Management  Information  System  ^S)  Data 
Collecbon  Form 

Appendix  C  to  Part  653— FTA  Drug  Testing 
Management  Information  System  (MIS) 
"EZ"  Data  CoUection  Form 

Authority:  Sec.  6.  Pub.  L.  102-143, 105 
Stat.  917;  49  CFR  1.51 


Subpart  A— General 

§653.1    Overview. 

(a)  This  part  describes  the  anti-drug 
program  to  be  implemented  by  a 
recipient  of  certain  funding  bom  the 
Federal  Transit  Administration. 

(b)  The  part  includes  six  subparts. 
Subpart  A  covers  the  general 
requirements  of  the  FTA  anti-drug 
program.  Subpart  B  specifies  the  basic 
requirements  of  each  employer's  anti- 
drug program,  including  the  types  of 
tests  to  he  conducted,  and  the  elements 
required  to  be  in  each  employer's  drug 
testing  program.  Subpart  C  describes  the 
different  types  of  drug  tests  to  be 
conducted.  Subpart  D  describes  a  new 
drug  testing  pnx^dural  requirement 
mandated  by  the  Act.  Subpart  E 
contains  administrative  matters  such  as 
reports  and  recordkeeping  requirements. 
Subpart  F  specifies  how  a  recipient 
certifies  compliance  with'the  rule. 

S  653.3    Purpose. 

The  purpose  of  this  part  is  to  reqiure 
a  recipient  to  implement  an  anti-drug 
program  to  deter  and  detect  the  use  of 
prohibited  drugs  by  covered  employees. 

S  653.5    Applicability. 

(a)  Except  as  specifically  excluded  in 
paragraph  (b)  of  this  section,  this  part 
applies  to  a  recipient  imder — 

(1)  Section  3,  9,  or  18  of  the  Federal 
Transit  Act,  as  amended  (FT  Act);  or 

(2)  Section  103(e)(4)  of  UUe  23  of  the 
United  States  Code. 

(b)  A  recipient  operating  a  railroad 
regulated  by  the  Federal  Raihoad 
Administration  (FRA)  shall  follow  49 


CFR  part  219  and  §  653.83  of  this  part 
for  its  railroad  operations,  and  this  part 
for  its  non-railroad  operations^  if  any. 

(Note:  For  recipients  who  operate  marine 
vessels,  see  also  Coast  Guard  regulations  at 
33  CFR  part  95  and  46  CFR  parts  4,5.  and  6.) 

S663.7    Deflnmons. 

As  used  in  this  part — 
Accident  means  an  occurrence 

associated  with  the  operation  of  a 

vehicle,  if  as  a  result — 

(1)  An  individual  dies; 

(2)  An  individual  suffers  a  bodily 
injtuy  and  immediately  receives 
medical  treatment  away  from  the  scene 
of  the  accident; 

(3)  With  respect  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus.  van,  or 
automobile,  one  or  more  vehicles  incurs 
disabling  damage  as  the  result  of  the 
occurrence  and  is  transported  away 
from  the  scene  by  a  tow  truck  or  other 
vehicle.  For  purposes  of  this  definition, 
disabling  damage  means  damage  which 
precludes  departure  of  any  vehicle  fiom 
the  scene  of  the  occurrence  in  its  usual 
manner  in  daylight  after  simple  repairs. 
Disabling  damage  includes  damage  to 
vehicles  that  could  have  been  operated 
but  would  have  been  further  damaged  if 
so  operated,  but  does  not  include 
damage  which  can  be  remedied 
temporarily  at  the  scene  of  the 
occurrence  without  special  tools  or 
parts,  tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available, 
or  damage  to  headlights,  taillights,  turn 
signals,  horn,  or  windshield  wipers  that 
makes  them  inoperative. 

(4)  With  respect  to  an  occurrence  in 
which  the  mass  transit  vehicle  involved 
is  a  rail  car,  trolley  car,  trolley  bus,  or 
vessel,  the  mass  transit  vehicle  is 
removed  fix>m  revenue  service. 

Administrator  means  the 
Administrator  of  the  Federal  Transit 
Administration  or  the  Administrator's 
designee. 

Anti-drug  program  means  a  program 
to  detect  and  deter  the  use  of  prohibited 
drugs  as  required  by  this  part. 

Canceled  test  means  a  test  that  has 
been  declared  invafid  by  a  Medical 
Review  Officer,  h  is  neither  a  verified 
positive^ior  a  verified  negative  test,  and 
includes  a  specimen  rejected  for  testing 
by  a  laboratory. 

Certification  means  a  recipient's 
written  statement,  authorized  by  the 
organization's  governing  board  or  other 
authorizing  official,  that  the  recipient 
has  complied  with  the  provisions  of  this 
part.  (See  §653.77  for  certification 
requirements.) 

Chain-of-custody  means  the 
procedures  in  part  40  of  this  title 


coDceming  the  handling  of  a  urine 
specimen. 

Consortium  means  an  entity, 
incliuling  a  group  or  association  of 
employers,  operators,  recipients, 
subrecipients,  or  contractors,  which 
provides  drug  testing  as  required  by  this 
part,  or  other  DOT  drug  testing  rule,  and 
which  acts  on  behalf  of  the  employer. 

Contractor  means  a  person  or 
organization  that  provides  a  service  for 
a  recipient,  subrecipient.  employer,  or 
operator  consistent  with  a  specific 
understanding  or  arrangement.  The 
understanding  can  be  a  written  contract 
or  an  informal  arrangement  that  reflects 
an  ongoing  relationship  between  the 
parties. 

Covered  employee  means  a  person, 
including  a  volunteer,  applicant,  or 
transferee,  who  performs  a  safiety- 
iensitive  function  for  an  entity  subfect 
!o  thispart. 

DOTiceans  the  United  States 
Department  of  TransportatioiL 

uOT  agency  means  an  agency  (or 
"operating  administration")  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  drug  testing  (see 
parts  199,  219.  382,  and  653  of  this  title; 
14  CFR  part  121.  Appendix  J;  33  CFR 
part  95;  and  46  CFR  parts  4  and  16). 

£mp/o3«r  means  a  recipient  or  odier 
entity  that  provides  mass  transportation 
service  or  which  performs  a  safety- 
iensitive  function  for  such  recipient  or 
other  entity.  This  term  includes 
^brecipients,  operators,  and 
contractors. 

FTA  means  the  Federal  Transit 
Administration,  an  agency  of  the  U.S. 
Department  of  Transportation. 

Large  operator  means  a  recipient  or 
subrecipient  primarily  operating  in  an 
area  of  200,000  or  more  in  population. 

Medical  Review  Officer  (mRO)  means 
a  hcensed  physician  (medical  doctor  or 
doctor  of  osteopathy)  responsible  for 
receiving  laboratory  results  generated  by 
an  employer's  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individual's  confirmed  positive  test 
result  together  with  his  or  her  medical 
history  and  any  other  relevant 
biomedical  information. 

Prohibited  drug  means  marijuana, 
cocaine,  opiates,  amphetamines,  or 
phencyclidine. 

RaifroGd  means  all  forms  of  non- 
hi^way  groimd  transportation  that  run 
on  rails  or  electromagnetic  guideways. 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  as  well 
as  any  commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 


C  orporation  as  of  January  1. 1979.  and 
(; !)  high  speed  ground  transportation 
wstems  that  connect  metropolitan  areas. 
V  ithout  regard  to  whether  they  use  new 
t(  chnologies  not  associated  with 
t  aditional  railroads.  Such  term  does  not 
i]  iclude  rapid  transit  operations  within 
a  1  urban  area  that  are  not  connected  to 
tl  le  general  railroad  system  of 
t]  ansportation. 

Recipient  means  an  entity  receiving 
F  ^derai  financial  assistance  under 
s  ction  3. 9.  or  18,  of  the  FT  Act.  or 
u  ider  section  103(e)(4)  of  title  23  of  the 
L  nited  States  Code. 

Refuse  to  submit  (to  a  drug  test) 
n  cans  that  a  covered  employee  fails  to 
p  oyide  a  urine  sample  as  required  by 
49  CFR  part  40.  without  a  valid  medical 
explanation,  afier  he  or  she  has  received 
n  >tice  of  the  requirement  to  be  tested  in 
a<  cordance  with  the  provisions  of  this 
SI  bpart.  or  engages  in  conduct  that 
cl  early  obstructs  the  testing  process. 

Safety-sensitive  function  means  any  of 
til  a  following  duties: 

(1)  Operating  a  revenue  service 

v(  hide,  including  when  not  in  revenue 
service; 

(2)  Operating  a  nonrevenue  service 
v(  hide,  when  required  to  be  operated 
b  a  holder  of  a  Commercial  Driver's 
L  cense; 

(3)  Controlling  dispatch  or  movement 
o  a  revenue  service  vehicle; 

4]  Maintaining  a  revenue  service 
v«  hide  or  equipment  used  in  revenue 
se  rvice,  unless  the  redpient  receives 
se  ;:tion  18  funding  and  contracts  out 
sii  ch  services;  or 

5)  Carrying  a  firearm  for  security 
pirposes. 

Small  operator  means  a  redpient  or 
sv  iredpient  primarily  operating  in  an 
ar  !a  of  less  than  200.000  in  population. 

Substance  abuse  professional  (SAP) 
m  tans  a  licensed  physician  (Medical^ 
D«  ctor  or  Dodor  of  Osteopathy),  or  a 
li(  ensed  or  certified  psychologist,  sodal 
w(  irker,  employee  assistance 
pr  )fessional.  or  addiction  counselor 
(c  irtified  by  the  National  Assodation  of 
A]  coholism  and  Drug  Abuse  Coimselors 
Certification  Commission),  with 
ku  owledge  of  and  clinical  experience  in 
th( » diagnosis  and  treatment  of  drug  and 
alcohol-related  disorders. 

/ehicle  means  a  bus,  electric  bus,  van, 
au  :omobile,  rail  car.  trolley  car.  trolley 
bu  5.  or  vessel.  A  mass  transit  vehicle  is 
a  ^  ehide  used  for  mass  transportation. 

/erified  negative  (drug  test  result) 
m<  ans  a  drug  test  result  reviewed  by  a 
m<  dical  review  officer  and  determined 
to  uve  no  evidence  of  prohibited  drug 

us  I. 

Verified  positive  (drug  test  result) 
au  ans  a  drug  test  result  reviewed  by  a 


medical  review  officer  and  determined 
to  have  evidence  of  prohibited  drug  use. 

S663l«   PrMHipilon  of  Stale  and  local  laws. 

(a)  Except  as  provided  In  paragraph 
(b)  of  this  section,  this  part  preempts 
any  State  or  local  law.  rule,  regulation, 
or  order  to  the  extent  that: 

(1)  Compliance  with  both  the  State  or 
local  requirement  and  any  requirement 
in  this  part  is  not  possible;  or 

(2)  CompUance  with  the  State  or  local 
requirement  is  an  obstade  to  the 
accomplishment  and  execution  of  any 
remdrement  in  this  part. 

(o)  This  part  shall  not  be  construed  to 

Ereempt  provisions  of  State  criminal 
iw  that  impose  sanctions  for  reckless 
conduct  leading  to  actual  loss  of  life, 
in)ury,  or  damage  to  property,  whc^er 
the  provisions  apply  spedfically  to 
transportation  employees  or  employers 
or  to  the  general  pubUc. 

$653.11    Other  raquiremanta  imposed  by 
an  empioyar. 

An  employer  may  not  impose 
requirements  that  are  inconsistent  with, 
contrary  to,  or  frtistrate  the  provisions  of 
this  part. 

86SI.13   Starting  date  for  dnifl  testing 
programs. 

(a)  Large  employers.  Each  redpient 
operating  in  an  area  of  200,000  or  more 
in  population  on  March  17, 1994  shall 
implement  the  requirements  of  this  part 
bediming  on  January  1. 1995. 

(o)  Small  employers.  Each  redpient 
operating  in  an  area  of  200.000  or  less 
in  pop\iIation  on  March  17. 1994  shall 
implement  the  requirements  of  this  part 
becinning  on  lanuarv  1, 1996. 

(c)  An  employer  snail  have  an  anti- 
drug program  that  conforms  to  this  part 
by  January  1, 1996.  or  by  the  date  the 
employer  begins  operations,  whichever 
is  later. 

Subpart  B-Program  Requirements 

S853.21    Requirement  to  establish  an  anti- 
drug progrMfk 

Each  employer  shall  establish  an  anti- 
drug program  consistent  with  the 
requirements  of  this  part. 

$653^    RequlradelefflantsofanantMnig 
testing  progrMn. 

An  anti-drug  program  shall  indude 
the  following: 

(a)  A  statement  describing  the 
employer's  policy  on  prohibited  drug 
use  in  the  workplace,  including  the 
consequences  associated  with 
prohibited  drug  use.  This  policy 
statement  shall  include  all  of  the 
elements  specified  In  §  653.25.  Each 
employer  shaU  disseminate  the  policy 
consistent  with  the  provisions  of 
§653.27. 
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(b)  An  education  and  training 
program  which  meets  the  requirements 
of  §653.29. 

(c)  A  testing  program,  as  described  in 
§653.31  that  meets  the  requirements  of 
this  part  and  part  40  of  this  title. 

(d)  Procedures  for  assessing  the 
covered  employee  who  has  a  verified* 
positive  drug  test  result  as  described  in 
§653.37. 

§  653.25    Policy  statement  contents. 

The  policy  statement  shall  be  adopted 
by  the  local  governing  board  of  the 
employer  or  operator,  be  made  available 
to  each  covered  employee,  and  shall 
include,  at  a  minimum,  detailed 
discussion  of: 

(a)  The  identity  of  the  person 
designated  by  the  employer  to  answer 
employee  questions  about  the  anti-drug 
program. 

(b)  The  categories  of  employees  who 
are  subjed  to  the  provisions  of  this  part. 

(c)  Specific  information  concerning 
the  behavior  that  is  prohibited  by  this 
part. 

(d)  The  spedfic  circimistances  under 
which  a  covered  employee  will  be 
tested  for  prohibited  drugs  xmder  the 
provisions  of  this  part. 

(e)  The  procedures  that  will  be  used 
to  test  for  the  presence  of  drugs,  protect 
the  employee  and  the  integrity  of  the 
drug  testing  process,  safeguard  the 
validity  of  the  test  results,  and  ensure 
the  test  results  are  attributed  to  the 
correct  covered  employee. 

(f)  The  requirement  that  a  covered 
employee  submit  to  drug  testing 
administered  in  accordance  with  this 
part. 

(g)  A  description  of  the  kind  of 
behavior  that  constitutes  a  refusal  to 
take  a  drug  test  and  a  statement  that 
such  a  refusal  constitutes  a  verified 
positive  drug  test  result. 

(h)  The  consequences  for  a  covered 
employee  who  has  a  verified  positive 
drug  test  result  or  refuses  to  submit  to 
a  drug  test  under  this  part,  including  the 
mandatory  requirements  that  the 
covered  employee  be  removed 
immediately  fiim  his  or  her  safety- 
sensitive  function  and  be  evaluated  by 
a  substance  abuse  professional. 

(i)  If  the  employer  implements 
elements  of  an  anti-drug  program  that 
are  in  addition  to  this  part  (See 
§  653.31),  the  employer  shall  give  each 
covered  employee  specific  information 
concerning  which  provisions  are 
mandated  by  this  part  and  which  are 
not. 

§663.27   Requirement  to  disseminate 
policy. 

'  Each  employer  shall  provide  written 
notice  to  every  covered  employee  and  to 


representatives  of  employee 
organizations  of  the  employer's  anti- 
drug policies  and  procedures. 

§  653.29    Education  and  training  programs. 

Each  employer  shall  establish  an 
employee  education  and  training 
program  for  all  covered  employees, 
including: 

(a)  Education.  The  education 
component  shall  include  display  and 
distribution  to  every  covered  employee 
of:  informational  material  and  a 
commimity  service  hot-line  telephone 
number  for  employee  assistance,  if 
available. 

(b)  Training — (1)  Covered  employees. 
Covered  employees  must  receive  at  least 
60  minutes  of  training  on  the  effects  and 
consequences  of  prohibited  drug  use  on 
personal  health,  safety,  and  the  work 
environment,  and  on  the  signs  and 
symptoms  which  may  indicate 
prohibited  drug  use. 

(2)  Supervisors.  Supervisors  who  may 
make  reasonable  suspicion 
determinations  shall  receive  at  least  60 
minutes  of  training  on  the  physical, 
beha\'ioral,  and  performance  indicators 
of  probable  drug  use. 

§653.31    Drug  testing. 

(a)  An  employer  shall  establish  a 
program  which  provides  for  testing  for 
prohibited  drugs  and  drug  metabolites 
in  the  following  drcumstances:  pre- 
employment,  post-accident,  reasonable 
suspicion,  random,  and  return  to  duty/ 
follow-up,  as  described  in  detail  in  each 
case  in  subpart  C  of  this  part. 

(b)  When  administering  a  drug  test,  an 
employer  shall  ensure  that  the  following 
drugs  are  tested  for: 

(1)  Marijuana; 

(2)  Cocaine;        *     '' 

(3)  Opiates; 

(4)  Amphetamines;  and 

(5)  Phencyclidine. 

§653.33    Notice  requirement 

Before  performing  a  drug  test  under 
this  part,  each  employet  shall  notify  a 
covered  employee  that  the  drug  test  is 
required  by  this  part.  No  employer  shall 
falsely  represent  that  a  test  is 
administered  under  this  part. 

§  653.35    Action  when  employee  has  a 
verified  positive  drug  test  result 

(a)  As  soon  as  practicable  after 
receiving  notice  fit)m  the  medical 
review  officer  (MRO)  that  an  employee 
has  a  verified  positive  drug  test  result, 
or  if  an  employee  refuses  to  submit  to 
a  drug  test,  the  employer  shall  require 
that  a  covered  employee  cease 
performing  a  safety-sensitive  fundion. 

(b)  Before  allowing  the  covered 
employee  to  restmie  performing  a  safety- 
sensitive  function,  the  employer  shall 


ensure  that  the  covered  employee  meets 
the  requirements  of  this  part  for 
returning  to  duty,  including  taking  a 
retiuTi  to  duty  drug  test  with'a  verified 
negative  result,  as  required  by  §  653.49. 

§  653.37    Referral,  evaluation,  and 
treatment 

(a)  A  covered  employee  who  has  a 
verified  positive  drug  test  resuh  refuses 
to  submit  to  a  drug  test  under  this  part 
shall  be  advised  by  the  employer  of  the 
resoiut»s  available  to  the  covered 
employee  in  evaluating  and  resolving 
problems  associated  with  prohibited 
drug  use,  including  the  names, 
addresses,  and  telephone  numbers  of 
substance  abuse  professionals  and 
counseUnc  and  treatment  programs. 

(b)(1)  The  employer  shall  ensure  that 
each  covered  employee  who  has  a 
verified  positive  drug  test  result  or 
refuses  to  take  a  drug  test  shall  be 
evaluated  by  a  substance  abuse 
professional  who  shall  determine 
whether  the  covered  employee  is  in 
need  of  assistance  in  resolving  problems 
assodated  with  prohibited  drug  use. 

(2)  Evduation  and  rehabilitation  may 
be  provided  by  the  employer,  by  a 
substance  abuse  professional  under 
contract  with  the  employer,  or  by  a 
substance  abuse  professional  not 
affiliated  with  the  employer.  The  choice 
of  substance  abuse  professional  and 
assignment  of  costs  shall  be  made  in 
accordance  with  employer/employee 
agreements  and  employer  polides. 

(3)  The  employer  shall  ensure  that  a 
substance  abuse  professional  who 
determines  that  a  covered  employee 
requires  assistance  in  resolving 
problems  with  prohibited  drug  use  does 
not  refer  the  employee  to  the  substance 
abuse  professional's  private  practice 
from  which  the  substance  abuse 
professional  receives  remimeration  or  to 
a  person  or  organization  from  which  the 
substance  abuse  professional  has  a 
financial  interest.  This  paragraph  does 
not  prohibit  a  substance  abuse 
professional  from  referring  an  employee 
for  assistance  provided  through — 

(i)  A  public  agency,  such  as  a  State, 
county,  or  municipality; 

(ii)  The  employer  or  a  person  under 
contract  to  provide  treatment  for 
prohibited  drug  use  problems  on  behalf 
of  the  employer; 

(iii)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program; 
or 

(iv)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
accessible  to  the  employee. 

(c)  An  employer  snail  ensure  that, 
before  returning  to  duty  to  perform  a 
safety-sensitive  function,  a  covered 
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employee  has  complied  with  the  referral 
ana  evahiatiaD  prcnrisioiu  of  this  part 
and  takes  •  letuin  to  duty  drug  test  with 
•  verified  native  result  under  $  653.49. 

(d)  The  requirements  of  this  section 
do  not  apply  to  applicants. 

Subpart  C— Types  Of  Drug  Testing 

{  863i41    Pi^^mptoyment  lasting. 

(a)  An  employer  may  not  hire  an 
applicant  to  perform  a  safety-sensitive 
function  unless  the  applicant  takes  a 
drug  test  with  a  verified  negative  result 
administered  under  this  part 

(b)  An  employer  may  not  transfer  an 
employee  from  a  nonsafety-sensitive 
function  to  a  safety-sensitive  function 
until  the  employee  takes  a  drug  test 
with  a  verified  negative  result 
administered  under  this  part 

(c)  If  an  applicant  or  ranployee  drug 
test  is  canceled,  the  employer  shall 
require  the  employee  or  applicant  to 
take  another  pre-employment  drug  test. 

1663.43    neeaonaMesMplcton  testing. 

(a)  An  employer  shall  conduct  a  drug 
test  wdien  the  employer  has  reasonable 
suspicion  to  believe  that  the  covered 
employee  has  used  a  prohibited  drug. 

(b)  An  employer's  determination  that 
reasonable  suspicion  exists  shall  be 
based  on  specific  contemporaneous, 
articulable  observations  concerning  the 
appearance,  behavior,  speech,  or  body 
odors  of  the  covered  employee.  The 
reqiiired  observations  must  be  made  by 
a  supervisor  who  is  trained  in  detecting 
the  signs  and  symptoms  of  drug  use. 

(c)  An  employer  shall  not  permit  a 
direct  supervisor  of  an  employee  to 
serve  as  the  collection  site  person  for  a 
drug  test  of  the  employee. 

$653.46   Po«t-«cddentlestlng. 

(a)(1)  Fatal  accidents.  As  soon  as 
practicable  following  an  accident 
involving  the  loss  of  himian  life,  an 
employer  shall  test  each  surviving 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident.  The  employer  shall  also  test 
any  other  covered  employee  whose 
performance  could  have  contributed  to 
the  accident,  as  determined  by  the 
employer  using  the  best  information 
available  at  the  time  of  the  decision. 

(2)  Nonfatal  accidents,  (i)  As  soon  as 
practicable  following  an  accident  not 
involving  the  loss  of  human  life,  in 
which  the  mass  transit  vehicle  involved 
is  a  bus,  electric  bus,  van,  or 
automobile,  the  employer  shall  test  each 
covered  employee  on  duty  in  the  mass 
transit  vehicle  at  the  time  of  the 
accident  if  that  employee  has  received 
a  citation  und»  State  or  local  law  for  a 
moving  traffic  violation  arising  from  the 


ao  ddent  The  employer  shall  also  test 
an  f  other  covered  employee  whose 
pe  f  ormance  could  have  contributed  to 
thi  I  accident,  as  determined  by  the 
en  ployer  using  the  best  information 
av  lilable  at  the  time  of  the  decision. 

ii)  As  soon  as  practicable  following 
an  accident  not  involving  the  loss  of 
hu  man  life,  in  which  the  mass  transit 
ve  dele  involved  is  a  rail  car,  trolley  car, 
tix  Uey  bus,  or  vessel,  the  employer  shall 
tet  [  eatii  covered  employee  on  outy  in 
th(  mass  transit  vehiae  at  the  time  of 
th(  accident  unless  the  employer 
de  ermines,  using  the  best  information 
avi  lilable  at  the  time  of  the  decision,  that 
th<  covered  employee's  performance 
caj  1  be  completely  discounted  as  a 
coi  ttributing  factor  to  the  accident  The 
de  dsion  not  to  administer  a  test  under 
thi  I  paragraph  shall  be  besed  on  the 
en  ployer's  determinatian,  using  the 
bei  t  availabfe  information  at  the  time  of 
th<  determination,  that  the  employee's 
pel  formance  could  not  have  contributed 
to  he  acddent  The  employer  shall  also 
tes :  any  other  covered  employee  whose 
pe]  formance  could  have  contributed  to 
the  accident,  as  determined  by  the 
em  iloyer  using  the  best  information 
avi  liable  at  the  time  of  the  decision. 

( >)  An  employer  shall  ensure  that  a 
co^  ered  employee  required  to  be  tested 
imi  ler  this  section  is  tested  as  soon  as 
pn  cticable  and  within  32  hours  of  the 
act  ident.  A  covered  employee  who  is 
sul  )ect  to  post-accident  testing  who  feils 
to  ]  emain  readily  available  for  such 
tes  ing,  including  notifying  the 
em  ilojrer  or  the  employer  representative 
of  1  is  or  her  location  if  he  or  she  leeves 
the  scene  of  the  acddent  prior  to 
sul  mission  to  such  test,  may  be  deemed 
by  he  employer  to  have  refused  to 
sul  mit  to  testing. 

( :)  Nothing  in  this  section  shall  be 
coi  stnied  to  require  the  delay  of 
ne<  essary  medical  attention  for  the 
inji  red  following  an  accident  or  to 

!)ro  libit  a  covered  employee  from 
ea  ing  the  scene  of  an  accident  for  the 
per  od  necessary  to  obtain  assistance  in 
res  >onding  to  the  accident  or  to  obtain 
ne<  essary  emergency  medical  care. 

SK3.47    Random  testing. 

(i  i)  Each  employer  shall,  at  various 
tira  :s,  randomly  select  covered 
em  )loyees  for  unannounced  drug 
test  ng.  The  selection  of  covered 
em  tloyees  shall  be  made  by  a 
8d(  nt^Bcally  valid  method,  such  as  a 
ran  lom-nlimber  table  or  a  computer- 
bas  kI  random  number  generator  that  is 
mai  ched  with  covered  employees' 
Soc  al  Security  numbers,  payroll 
Idei  itificatjop  numbers,  or  bUwr 
con  iparable  identifying  numbers. 


(b)  During  each  calondar  year 
following  the  start  of  the  anti-drug 
program  required  by  this  part,  the 
employer  shall  meet  the  following 
ooiiditions: 

(1)  The  dates  fiar  administering 
unannounced  testing  of  randomly- 
selected  covered  employees  shall  be 
spread  reasonably  throughout  the 
calendar  year,  and 

(2)  The  ntmiber  of  covered  employees 
randomly  selected  for  testing  during  the 
calendar  year  shall  be  equal  to  a 
minimimi  aimual  percentagf  rate  of  50 
percent  of  the  total  number  of  covered 
employees  subject  to  drt^  testing  under 
this  part 

(c)  Each  covered  employee  shall  be  in 
a  pool  from  which  random  selection  is 
made.  Each  covered  employee  in  the 
pool  shall  have  an  equal  chance  of 
selection  and  shall  remain  in  the  pool, 
whether,  or  not  the  covered  employee  is 
ever  tested. 

(d)  If  an  employer  conducts  random 
testing  through  a  consortium,  the 
number  of  employees  to  be  tested  may 
be  calculated  for  each  individual 
employer  or  may  be  based  on  the  total 
number  of  covered  employees  covered 
by  the  consortium  who  are  subject  to 
random  drug  testing  at  the  same 
minimum  annual  percentage  rate  under 
this  part  or  any  DOT  drug  testing  rule. 

1663.40    Ralunitoduiytatling. 

(a)  Return  to  duty.  An  employer  shall 
ensure  that,  before  returning  to  duty  to 
perform  a  safety-sensitive  fwiction,  each 
covered  employee  who  has  refused  to 
submit  to  a  drug  test  or  has  a  verified 
positive  drug  test  result — 

(1)  Has  been  evaluated  by  a  substance 
abuse  professional  to  determine  whether 
the  covered  employee  has  properly 
followed  the  recommendations  for 
action  by  the  substance  abuse 
professional.  Including  participation  in 
any  rehabilitation  program; 

(2)  Has  taken  a  return  to  duty  drug 
test  with  a  verified  negative  result  If  a 
test  is  canceled,  the  employer  shall 
require  the  employee  to  take  another 
return  to  duty  drug  test. 

(3)  A  substance  abuse  professional 
may  recommend  that  the  employee  be 
subiect  to  a  return  to  duty  alcohol  test 
witn  a  result  indicating  an  alcohol 
concentration  of  less  than  0.02,  to  be 
conducted  in  accordance  with  49  CFR 
part  40. 

(b)  Marine  employers.  Marine 
employers  subject  to  U.S.  Coast  Guard 
diemical  testing  regulations  shall 
ensure  that  eadi  covered  employee  who 
has  a  verified  positive  drug  test  result 
administered  under  this  part  is 
evahiated  by  a  Medical  Review  Officer. 
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§653.51    FoUow-iip  lasting. 

Each  employer  shall  ensure  that  each 
covered  employee  who  returns  to  duty 
after  a  required  evaluation  made  under 
§653.37  is  subject  to  unannounced 
follow-up  drug  testing  as  provided  for  in 
§  653.63(d).  The  employer  may  require 
the  employee  to  take  one  or  more 
follow-up  alcohol  tests,  with  a  result 
indicating  an  alcohol  concentration  of 
less  than  0.04.  as  directed  by  the  SAP. 
to  be  performed  in  accordance  with  49 
CFR  part  40. 

Subpart  D— Drug  Testing  Procedures 

S  653.61    Compliance  with  testing 
pracedures  requirements. 

The  drug  testing  procedures  of  part  40 
of  this  title  apply  to  employers  covered 
by  this  part,  imless  expressly  provided 
otherwise  in  this  part. 

§  653.63    Substance  abuse  professional. 

(a)  An  employer's  anti-drug  program 
shall  have  available  the  services  of  a 
designated  substance  abuse 
professionaL 

(b)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  is  in  need  of  assistance 
in  resolving  problems  associated  with 
prohibited  drug  use.  The  substance 
abuse  professional  then  recommends  a 
course  of  action  to  the  employee. 

(c)  The  substance  abuse  professional 
shall  determine  whether  a  covered 
employee  who  has  refused  to  submit  to 
a  drug  test  or  has  a  verified  positive 
drug  test  result  has  property  followed 
the  SAP's  recommendations. 

(d)  The  substance  abuse  professional 
shall  determine  the  frequency  and 
duration  of  follow-up  testing  for  a 
covered  employee.  Such  employee  shall 
be  required  to  take  a  minimum  of  six 
follow-up  drug  tests  with  verified 
negative  results  during  the  first  12 
months  after  returning  to  duty.  After 
that  period  of  time,  the  substance  abuse 
professional  may  reconmiend  to  the 
employer  the  frequency  and  duration  of 
follow-up  drug  testing,  provided  that 
the  follow-up  testing  period  ends  60 
months  after  the  emplo]^  returns  to 
duty.  In  addition,  follow-up  testing  may 
include  testiitg  for  alcohol,  as  directed 
by  the  substance  abuse  professional  to 
be  performed  in  accordance  with  49 
CFR  part  40. 

Subpart  E— Administrative 
Requirements 

S663.71    RatontkH)  of  records. 

(a)  Genanl  requirement  An  employer 
shall  maintain  records  o(  its  anti-drug 
program  as  provided  in  this  section.  The 


records  shall  be  maintained  in  a  secure 
location  with  controlled  access. 

(b)  Period  of  retention.  In  determining 
compliance  with  the  retention  period 
requirement,  each  record  shall  be 
maintained  for  the  specified  period  of 
time,  measured  from  the  date  of  the 
document's  or  data's  creation.  Each 
employer  shall  maintain  the  records  in 
accordance  with  the  following  sdiedule: 

(1)  Five  years:  Records  of  covered 
employee  verified  positive  drug  test 
results,  documoitation  of  refusals  to 
take  required  drug  tests,  and  covered 
employee  referrals  to  the  SAP.  and 
copies  of  annual  MIS  reports  submitted 
toFTA. 

(2)  Two  years:  Records  related  to  the 
collection  process  and  employee 
training. 

(3)  One  year:  Records  of  negative  drug 
test  results. 

(c)  Types  of  records.  The  following 
specific  records  must  be  maintained. 

(1)  Records  related  to  the  collection 
process: 

(i)  Collection  logbooks,  if  used. 

(ii)  Dociunents  relating  to  the  random 
selection  process. 

(iii)  Documents  generated  in 
connection  with  decisions  to  administer 
reasonable  suspicion  drug  tests. 

(iv)  IDocuments  generated  in 
connection  with  decisions  on  post- 
accident  drug  testing. 

(v)  MRO  documents  verifying 
existence  of  a  medical  explanation  of 
the  inability  of  a  covered  employee  to 
provide  an  adequate  urine  sample. 

(2)  Records  related  to  test  results: 

(i)  The  employer's  copy  of  the  custody 
and  control  form. 

(ii)  Documents  related  to  the  refusal  of 
any  covered  employee  to  submit  to  a 
drug  test  required  by  this  part. 

(iii)  Dociunents  presented  by  a 
covered  employee  to  dispute  the  result 
of  a  drug  test  administered  under  this 
part. 

(3)  Records  related  to  referral  and 
retxuTi  to  duty  and  foUow-u])  testing: 

(i)  Records  pertaining  to  a 
determination  by  a  substance  abuse 
professional  concerning  a  covered 
employee's  need  for  referral  for 
assistance  in  resolving  problems 
associated  with  drug  use. 

(ii)  Records  concerning  a  covered 
employee's  entry  into  and  completion  of 
the  program  of  treatment  recommended 
by  the  substance  abuse  professional 

(4)  Records  related  to  employee 
training: 

(i)  Training  materials  on  drug  use 
awareness,  including  a  copy  of  the 
employer's  policy  on  {m^bited  drug 
use. 

(ii)  Names  of  covered  emplojrees 
attending  training  on  prohibited  drug 


use  and  the  dates  and  times  of  such 
training. 

(iii)  Doctunentation  of  training 
provided  to  supervisors  for  the  purpose 
of  qualifying  the  supervisors  to  make  a 
determination  concerning  the  need  for 
drug  testing  based  on  reasonable 
suspicion. 

(iv)  Certification  that  any  training 
conducted  under  this  part  complies 
with  the  requirements  for  such  training. 

(5)  Copies  of  annual  MIS  reports 
submitted  to  FTA. 

§653.73    Reporting  of  rasiilt*  In  a 
management  bHormaboo  aystem. 

(a)  Each  recipient  shall  submit  to 
FTA's  Office  of  Safety  and  Security  by 
March  15  of  each  year  a  report  covering 
the  previous  calendar  year  Qanuary  1 
through  December  31).  which 
summarizes  the  results  of  its  anti-drug 
program. 

(b)  Each  recipient  shall  be  responsible 
for  ensuring  the  accuracy  and  timeUness 
of  each  report  submitted  by  an 
employer,  consortium  or  joint  enterprise 
or  by  a  third  party  service  provider 
acting  on  the  employer's  behalf. 

(c)  Each  report  that  contains 
information  on  verified  positive  drug 
test  results  shall  be  submitted  on  the 
FTA  Drujg  Testing  Managwnent 
Information  System  (MIS)  Data 
Collection  Form  and  shall  include  the 
following  informational  elements: 

( 1 )  Number  of  FTA  covered 
employees  by  employee  category'. 

(2)  Number  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulations  of  the  United  States  Coast 
Guard. 

(3)  Number  of  specimens  collected  by 
type  of  test  (i.e..  pre-employment, 
periodic,  random,  etc.)  and  employee 
category. 

(4)  Number  of  positives  verified  by  a 
Medical  Review  OfRcer  (MRO)  by  tj-pe 
of  test,  type  of  drug,  and  employee 
categcwy. 

(5)  Number  of  negatives  verified  by  a 
MRO  by  type  of  test  and  employee 
category.  „ 

(6)  Number  of  persons  denied  a 
position  as  a  covered  employee 
following  a  verified  positive  drug  test. 

(7)  Number  of  covered  employees 
verified  po^tive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  during  the  reporting  period 
(having  complied  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  §  653.37). 

(8)  Number  of  eiiq>loyees  with  tests 
verified  positive  by  a  MRO  for  multiple 
drugs. 

(9)  Nimiber  of  covered  employees 
who  were  administered  alcohol  and 
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drug  tests  at  the  same  time,  with  both 
a  verified  positive  drug  test  result  and 
an  alcohol  test  result  Ladicating  an 
alcohol  concentration  of  0.04  or  greater. 

(10)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  required  under  this  part. 

(11)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  this  part. 

(12)  Niunber  of  covered  employees 
and  supervisors  who  received  training 
during  the  reporting  period. 

(13)  Number  of  fatal  and  nonfatal 
accidents  which  resulted  in  a  verified 
positive  post-accident  drug  test. 

(14)  Number  of  fatalities  resulting 
fit)ro  accidents  which  resulted  in  a 
verified  positive  post-accident  drug  test. 

(15)  Identification  of  FTA  funding 
soiut:e(s]. 

(d)  If  all  drug  test  results  were 
negative  during  the  reporting  period,  the 
employer  must  use  the  "EZ  form" 
(Appendix  C).  It  shall  contain: 

(1)  Number  of  FTA  covered 
employees. 

(2)  Niunber  of  covered  employees 
subject  to  testing  under  the  anti-drug 
regulation  of  the  United  States  Coast 
Guard. 

(3)  Number  of  specimens  collected 
and  verified  negative  by  type  of  test  and 
employee  category. 

(4)  Niunber  of  covered  employees 
verified  positive  by  an  MRO  or  who 
refused  to  submit  to  a  drug  test,  who 
were  returned  to  duty  in  covered 
positions  during  the  reporting  period 
(having  compHed  with  the 
recommendations  of  a  substance  abuse 
professional  as  described  in  §  653.37). 

(5)  Number  of  covered  employees 
who  refused  to  submit  to  a  random  drug 
test  under  this  part  and  how  many  of 

.  those  were  random  test  refusals. 

(6)  Number  of  covered  employees 
who  refused  to  submit  to  a  non-random 
drug  test  required  under  this  part. 

(7)  Number  of  covered  employees  and 
supervisors  who  received  training 
during  the  reporting  period. 

(8)  Identification  of  FTA  funding 
source(s). 

S  653.75    Access  to  facilities  and  records. 

(a)  Except  as  required  by  law,  or 
expressly  authorized  or  required  in  this 
section,  no  employer  may  release 
information  pertaining  to  a  covered 
employee  that  is  contained  in  records 
required  to  be  maintained  by  §  653.71. 

(b)  A  covered  employee  is  entitled, 
upon  written  request,  to  obtain  copies  of 
any  records  pertaining  to  the  covered 
employee's  use  of  prohibited  drugs, 
including  any  records  pertaining  to  his 
or  her  drug  tests.  The  employer  shall 
provide  promptly  the  records  requested 


by  the  employee.  Access  to  a  covered 
employee's  records  shall  not  be 
contingent  upon  payment  for  records 
other  than  those  specifically  requested. 

(c)  An  employer  shall  permit  access  to 
all  facilities  utilized  in  complying  with 
the  requirements  of  this  part  to  the 
Secretary  of  Transportation  or  any  DOT 
agency  with  regulatory  authority  over 
the  employer  or  any  of  its  employees  or 
to  a  State  oversight  agency  authorized  to 
oversee  rail  fixed  guideway  systems. 

(d)  An  employer  shall  disclose  data 
for  its  drug  testing  program  and  any 
other  information  pertaining  to  the 
employer's  anti-drug  program  required 
to  be  maintained  by  this  part,  when 
requested  by  the  Secretary  of 
Transportation  or  any  DOT  agency  with 
regulatory  authority  over  the  employer 
or  covered  employee  or  to  a  State 
oversight  agency  authorized  to  oversee 
rail  fixed  guideway  systems. 

(e)  When  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
ui  accident  investigation,  employers 
shall  disclose  information  related  to  the 
imployer's  administration  of  a* drug  test 
oUowing  the  accident  under 
nvestigation. 

(i)  Records  shall  be  made  available  to 
I  subsequent  employer  upon  receipt  of 
vritten  request  from  the  covered 
smployee.  Subsequent  disclosure  by  the 
smployer  is  permitted  only  as  expressly 
mthorized  by  the  terms  of  the  covered 
employee's  request. 

(g)  An  employer  may  disclose 
nformation  required  to  be  meiintained 
mder  this  part  pertaining  to  a  covered 

I  tmployee  to  the  employee  or  the 
lecisionmaker  in  a  lawsuit,  grievance, 
»r  other  proceeding  initiated  by  or  on 
>ehalf  of  the  individual,  and  arising 
rom  the  results  of  a  drug  test 
idministered  under  this  part  (including, 
lut  not  limited  to.  a  worker's 
ompensation,  unemployment 

(  ompensation,  or  other  proceeding 

1  elating  to  a  benefit  sought  by  the 

(  overed  employee.) 

(h)  An  employer  shall  release 
aformation  regarding  a  covered 

I  mployee's  record  as  directed  by  the 

!  pecific,  written  consent  of  the 

'  mployee  authorizing  release  of  the 
^formation  to  an  identified  person. 

i  ;ubpart  F— Certifying  Compliance 

\  653.81    Compliance  a  condition  of  FTA 
1  nancial  assistance. 

(a)  General.  A  recipient  may  not  be 
i  ligible  for  Fede'ral  financial  assistance 
\  nder  section  3,  9,  or  18  of  the  Federal 
■  ransit  Act,  as  amended,  or  under 
5  sction  103(e)(4)  of  title  23  of  the  United 
J  tates  Code  if  a  recipient  fails  to 
«  stablish  and  implement  an  anti-drug 


program  as  required  by  this  part.  Failure 
to  certify  compliance  with  these 
requirements,  as  specified  in  §  653.83, 
will  result  in  the  suspension  of  a 
grantee's  eligibility  for  Federal  funding. 

(b)  Criminal  violation.  A  recipient  is 
subject  to  criminal  sanctions,  and  fines 
for  false  statements  or 
misrepresentations  under  section  1001 
of  title  18  of  the  United  States  Code. 

(c)  State's  role.  Each  State  shall  certify 
compliance  on  behalf  of  its  section  3,  9 
or  18  subrecipients,  as  applicable, 
whose  grant  the  State  administers.  In  so 
certifying,  the  State  shall  ensure  that 
each  subrecipient  is  complying  with  the 
requirements  of  this  part.  A  section  3,  9 
or  18  subrecipient,  through  the 
administering  State,  is  subject  to 
suspension  of  funding  from  the  State  if 
such  subrecipient  is  not  in  compliance 
with  this  part.  - 

§653.83    Requirement  to  certify 
compliance. 

(a)  A  recipient  of  FTA  financial 
assistance  shall  certify  annually  to  the 
applicable  FTA  Regional  Office 
compliance  with  the  requirements  of 
this  part,  including  the  training 
requirements.  Large  operators  shall 
certify  compliance  initially  by  January 

1. 1995.  Small  operators  and  States  shall 
certify  compliance  initially  by  January 

1. 1996. 

(b)  A  certification  must  be  authorized 
by  the  organization's  governing  board  or 
other  authorizing  official,  and  must  be 
signed  by  a  party  specifically  authorized 
to  do  so.  A  certification  must  comply 
with  the  applicable  sample  certification 
pronded  in  Appendix  A  to  this  part. 

Appendix  A  to  Part  653— Certification 
of  Compliance 

This  appendix  contains  tvvo  separate 
examples  of  certification  language.  The  first 
example  consists  of  the  generally  applicable 
certification  language.  Example  11  should  be 
used  by  employers  who  are  covered  by  the 
Federal  Railroad  Administration's  anti-drug 
regulation. 

I 

(a)  For  recipients  who  are  large  or  swall 
operators 

I,  (name),  (title),  certify  that  (name  of 
recipient)  and  its  contractors,  as  required,  for 
(name  of  recipient),  has  established  and 
implemented  an  anti-drug  program  in 
accordance  with  the  terms  of  49  CFR  part 
653. 1  further  certify  that  the  employee 
training  conducted  under  this  part  meets  the 
requiremenu  of  49  CFR  part  653. 

(b)  For  States  certifying  on  behalf  of  its 
subrecipients  and  their  contractors 

I.  (name,  title)  on  behalf  of  (STATE)  certify 
that  the  entities  on  the  attached  list  of  FT  Act 
subrecipients  operating  in  this  State,  have 
established  and  implemented  anti-drug 
programs  in  accordance  with  the  terms  of  49 
CFR  part  653. 
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The  text  of  the  certification  of  an  employer 
that  provides  commuter  rail  transfwrtation 
service  regulated  by  the  Federal  Railroad 
Administration  shall  be  as  follows: 


I.  (name),  (title),  csrtify  that  (name  of 
recipient)  and  its  cootractois.  as  required,  for 
(name  of  recipient),  has  an  anti-<inig  program 
that  meets  the  requirements  of  the  Federal 
Railroad  Administration's  regulations  for 
employees  regulated  by  the  Federal  Railroad 
Administration,  and  has  established  and 


impfemented  aa  anti-diug  pragnm  in 
accordance  with  the  terms  of  49  CFR  part  653 
for  all  other  covered  employees  who  perform 
safety-sensitive  functions 

BILUNC  COK  4t10-Sr-P 
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APPENDIX  B  TO  PAHT  653  ■  DRU  -,  TFSTING  MANAr,PMP^f^  INFORMATinM  .«ivcmru  /^.cy 
INSTRUCTIONS 


The  following  instructions  are  to  be 


in  me  Fedora.  Transit  Adminisu^^on  (R^Vl^ug  T^  MS  ^™(^S^"^ 
instructions  outline  and  e^lain  the  niormation  -eque^andTndlSJe^^^b^urc^sto^ 
m,s  information.  A  sample  testing  r.  suits  table  with  a  narrative  explanation  is  pSron  Maes 
iii-v  as  an  example  to  facilitate  the ,  rocess  of  completing  the  form  cwreSi^  "^^ 

This  reporting  form  includes  six  sect  ons.  Collectively,  these  sections  address  the  data  <>iom.nf. 
required  ,n  the  TO  and  the  U.S.  D,  partment  of  Transportatton  pKg  testtgtgS^ 
tor^  *e  ■       ""^^  '^''"  °'  "*  '"''""=''°"='  '"<*  *«  page  >oc«ion  on  tt,rrepSSing 


form  are: 

Section 

A.  EMPLOYER  INFORMATION 

B.  COVERED  EMPLOYEES 

C.  DRUG  TESTING  INFORMATION 

D.  OTHER  DRUG  TESTING/PRpGf^M  INFORMATION 

E.  DRUG  TRAINING/EDUCATION 

F.  FTA  FUNDING  SOURCES 


Pagei 


used  as  a  guide  for  completing  the  drug  testing  information 


Instructions 
Pace 


Reporting 
Form 


ii-v 


vi 


vi 


1 
2 

3-4 
5 
5 
5 


^ch?^rin^°"^^^''  ^^'''°"  ^^  '^^"'"^^^  *^^  "^'^^  °^  the  employer  for 
wh^h  the  report  is  do  ie.  a  current  address,  contact  name,  and  phone  number 
Below  th.s.  .nformatioi ,  musi  be  entered  for  the  consorlium  used  (if  apSe  ' 

comltfnof  "^l"'  !'"  ^"^  ^^'"  ^'^  ^^"'^^^  ^^«*^'"9  the  CO  rectTess  and 

™Snt'f.  '^'k  T.   ^''^^'  ^  '"P"^^^  report  ^ust  be  submitted  by  each 

^wp  !h  h  r  c^f  ^  °^  ^^  ''^"^'^^  '^^*=®  «"^  ^°"*^«ct  maintenance  providers 
covered  by  the  FTA  di  ug  testing  regulation. 


Page  2 


COVERED  EMPLOYEES 

that  must  be  tested   jr 
categories  are:  Revent  e 
Equipment  Maintenanc  e 
Driver  License  (CDL)  I 
Security  Personnel  wh( 
is  the  employer's  personnel 


(Section  B)  requires  a  count  for  each  employee  category 

jnder  the  FTA  drug  testing  regulation.    The  employee 

*»  Service  Vehicle  Operation.  Revenue  Service  Vehicle  and 

,  Revenue  Service  Vehicle  Control/Dispatch.  Commercial 

Holders  who  operate  Non-Revenue  Service  Vehicles  and 

"*  carry  Firearms.  The  most  likely  source  for  this  Inform'ation 

""'^i  department.  These  counts  should  be  based  on  the 
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recipients  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of 
ail  covered  employees  for  all  categories  combined,  i.e..  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who 
perform  duties  also  covered  by  the  anti-drug  rule  of  the  United  States  Coast 
Guard  (USCG).  NUMBER  OF  EMPLOYEES  COVERED  BY  THE  USCG,  requires 
that  you  identify  the  number  of  employees  in  each  employee  category. 


Section  C  is  used  to  summarize  the  drug  testing  results  for  applicants  and  covered  employees.  There  are  six 
categories  of  testing  to  be  completed.  The  first  part  of  the  table  is  where  you  enter  the  data  on  pre-employment 
testing  The  following  five  parts  are  for  entering  drug  testing  data  on  random,  post-accident,  reasonable 
suspicion,  return  to  duty  and  follow-up  testing,  respectively.  Items  necessary  to  complete  these  tables  include: 

1)  the  number  of  specimens  collected  in  each  employee  category; 

2)  the  number  of  specimens  tested  which  were  verified  negative  and  verified  positive  for  any 
drug(s).  and 

3)  individual  counts  of  those  specimens  which  were  verified  positive  for  each  of  the  five  drugs 

Do  not  include  results  of  quality  control  (OC)  samples  submitted  to  the  testing  laboratory  in  any  of  the  tables 

A  sample  table  with  detailed  instructions  is  provided  for  the  first  part,  PRE-EMPLOYMENT  testing  information 
The  format  and  explanations  used  for  the  sample  apply  to  all  six  parts  of  the  table  in  Section  C. 

Information  on  actions  taken  with  those  persons  testing  positive  is  required  at  the  end  of  tx>th  pages.  Specific 
instnjctions  for  providing  this  latter  infomrtation  are  given  aftef,  the  instructions  for  completing  ttie  table  in 
Section  C 


Page  3  DRUG  TESTING  INFORMATION  (Section  C)  requires  information  for  drug  testing 

by  category  of  testing.  All  numbers  entered  into  the  pre-employment  category 
section  of  the  table  should  be  separated  into  the  category  of  employment  for 
which  the  person  was  applying  or  transferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only. 
Each  part  of  this  table  must  be  completed  for  each  category  of  testing.  These 
categories  Include:  (1)  random,  (2)  post-accident,  (3)  reasonable  suspicion,  (4) 
return  to  duty,  and  (5)  follow-up  testing.  These  numbers  do  not  include  refusals 
for  testing.  A  sample  section  of  the  table  with  example  numbers  is  presented  on 
page  iv. 

Three  types  of  information  are  necessary  to  complete  the  left  side  of  this  table. 
The  first  blank  column  with  the  heading  "NUMBER  OF  SPEDMENS  COLLECTED." 
requires  a  count  for  all  collected  specimens  by  employee  category.  The  second 
blank  column  with  the  heading  NUMBER  OF  SPECIMENS  VERIFIED  NEGATIVE," 
requires  a  count  for  all  completed  tests  by  employee  category  tha^Vyere  verified 
negative  by  your  Medical  Review  Officer  (MRO). 


7598        Federal  Register  /  Vol.  59    Na  31  /  Toesday.  February  15,  1994  /  Rules  and  Regulations 


The  third  blank  cokir  tn  with  the  heading  "NUMBER  OF  SPECIMENS  VERIFED 
POSmVE  FOR  ONE  OR  MORE  OF  THE  FIVE  DRUGS."  refers  to  the  number  of 
specimens  provided  by  applicants  or  employees  that  were  verified  positive. 
"Verified  positive"  me^  the  results  were  verified  by  your  MRO. 

The  right  hand  portioi)  of  this  table,  with  the  heading  "NUMBER  OF  SPECHMENS 
VERIFIED  POSmVE  F  OR  EACH  TYPE  OF  DRUG,"  requires  counts  of  positive  tests 
lor  each  of  the  five  drugs  for  which  tests  were  done,  I.e..  mar^uana  (THC), 
cocaine,  phencyclldif  le  (PCP),  opiates,  and  amphetamines.  The  number  of 
specimens  positive  fc  r  each  drug  should  be  entered  in  the  appropriate  column 
for  that  drug  type.  Aiain.  "verified  positive"  refers  to  test  results  verified  by  your 
MRO. 

If  an  applicant  or  emj  loyee  tested  positive  for  nrwxe  than  one  drug;  for  example, 
both  marijuana  and  ccjcaine.  that  person's  positive  results  would  be  included  once 
in  each  of  the  appropriate  columns  (marijuana  and  cocaine). 

Each  column  in  the  ^ble  should  be  added  and  the  answer  entered  In  the  row 
marked  TOTAL". 

A  sampie  table  is  projrided  on  page  iv  with  example  numbers. 


Pages 


Below  the  part  of  the 
with  the  heading  "Nuh)ber 
following  a  verified  positive 
who  were  not  placed 
or  more  drugs. 


tpbfe  containing  pre-employment  testing  information  is  a  box 

of  persons  denied  a  position  as  a  oover ed  employee 

drug  test".  This  is  simply  a  count  of  those  persons 

in  a  covered  position  because  they  tested  positive  for  one 


SAMPLE  A  »PLICAf^  TEST  RESULTS  TABLE 

The  following  example  is  for  Sectk  n  0.  DRUG  TESTING  INFORMATION,  which  summarizes 
pre-employment  testing  results.  The  procedures  detailed  here  also  apply  to  the  other  categories 
of  testing  in  Section  C  which  requie  you  to  summarize  testing  results  for  employees.  This 
example  uses  the  categories  "Reveilue  Vehicle  Operation"  and  "Armed  Security  Personner  to 
illustrate  the  procedures  for  complel  ng  the  form. 


E 


Urine  specimens  wer( 
operation  positions 
first  blank  column  of 


collected  for  157  applicants Jor  revenue  service  vehicle 
during  the  reporting  year.  This  information  is  entered  in  the 
table  in  the  row  marked  "Revenue  Vehicle  Operation". 


tte 


The  Medical  Review  Officer 
specimens  from  appln  lants 
negative  (I.e.,  no  drug 
column  of  the  table  in 


The  MRO  for  the 
for  revenue  service 


(MRO)  tor  the  employer  reported  that  153  of  those  157 
for  revenue  sen^ice  vehicle  operation  positior)S  were 
were  detected).  Enter  this  Information  In  the  second  blank 
the  row  marked  "Revenue  Vehicle  Operation*. 


employer  reported  that  4  of  those  157  specimerts  from  applicants 
vehicle  operation  positions  were  positive  (i.e.,  a  drug  or  drugs 


III 


r^ 
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were  detected).  Enter  this  information  in  the  third  blank  column  of  the  table  in  the 
row  marked  "Revenue  Vehicle  Operation". 

ro]  ^'^'^  *^®  ^  specimens  that  tested  positive,  the  following  drugs  were  detected: 

Specimen         Prucs 
*1  Marijuana 

#2  Amphetamines 

#3  Marijuana  and  Cocaine  (Multi-drug  specimen) 

«^4  Marijuana 

Marijuana  was  detected  in  three  (3)  specimens,  cocaine  in  one  (1).  and  amphetamines  in  one 

IL^  Jn  r'f "  IT^T. '"  "^^  '°'"'^"'  °"  *^^  "9^^  ^«"^  ^««  o^  the  table  unde  each 
of  these  drugs^  Two  different  drugs  were  detected  in  specimen  #3  (multi-drug)  so  an  entv  is 

TrfpHJIInc    "^^"^^^^""l  ^"^  the  cocaine  column  for  this  specimen.  Information  on  multyS^ug 

fNFORMi^n^  '  ^'°  ^M"^^'®^  '"  ^^'°"  ^'  °™ER  DRUG  TESTINQ/PROGR/S 
INFORMATION,  on  page  5  of  the  reporting  form.  .   .  n^^rvwi 

nlfr^onnl?!^??.!!®  ^^^"'^  '^^^^  '^"^'^'°"  ^^^'^  ^'^°  ^^^  information  for  armed  security 
^hn!?H Kofo?  w^°  ^^  ^^'"^  procedures  outlined  for  revenue  service  vehicle  operation 
should  be  followed  for  entering  the  data  on  armed  security  personnel.  With  applicants  foVarmed 
security  personnel  positions.  107  specimens  were  collected  resulting  in  105  verified  negatives 
and  2  venfied  positives  - 1  for  marijuana  and  1  for  opiates.  This  Information  Is entVrtd  .nme  r^ 
marked  "Armed  Security  Personnel". 


s 


The  last  row,  marked  TOTAL",  requires  you  to  add  the  numbers  in  each  of  the 
columns.  With  this  example,  157  specimens  from  applicants  for  revenue  sen^ice 
vehicle  operation  positions  were  collected  and  107  for  applicants  for  armed 
security  personnel  positions.  The  total  for  that  column  would  be  264  (i  e 
157+107).  The  same  procedure  should  be  used  for  each  column,  i.e..  add  allthe 
numbers  In  that  column  and  place  the  answer  in  the  last  row. 


U'_    E  :,< ; 


N.»v-  i : 


ts--    '-cc    •:    -;    - 


IV 
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kt 


TYPE 


Note  that  adding  up  the  numbers 

VERIFIED  POSITIVE  FOR  EACH 

the  third  column.  "NUMBER  OF  SPE^JIMENS 

FIVE  DRUGS".  The  total  for  the 

numt}er  of  specimens  testing  positive 


Remember  that  the  same 
for  completing  all  of  the 


Page  4 


Page  4 


Page  6 


Pages 


Pages 


Pages 


each  type  of  drug  In  a  row  fNUMBER  OF  SPEClMEf^ 

E  OF  DRUG")  will  not  always  match  the  number  entered  In 

VERIFIED  POSITIVE  FOR  ONE  OR  MORE  OF  THE 

numpers  on  the  right  hand  side  of  the  table  may  differ  from  the 

since  some  specimens  may  contain  more  than  one  drug. 


pro^dures  Indicated  above  are  to  be  used 
for  testing  in  Section  C. 


categories 

Following  the  table  that  summarizes  DRUG  TESTM6  WFORMATIOW,  you  must 
provide  counts  of  fatj  il  and  non-fatal  accidents  and  fatalities  which  resulted  In 
positive  post-accidenldrug  tests  for  any  employee  Involved  In  the  accident.  This 
Information  should  b<  avaitabie  from  the  safety  program  manager  or  the  daig 
program  manager. 

Also  following  the  taljle 
must  provide  a  count 
who  had  a  verified 
FTArule.  ThisMorm^ion 
drug  program  manage  f 


that  summarizes  DRUG  TESTING  INFORMATION,  you 

5f  employees  returned  to  duty  during  this  reporting  period 

pqsitlve  drug  test  or  refused  a  drug  test  required  under  the 

should  be  available  from  the  personnel  office  and/or 


OFTHER 

comptete  a  table  dealing 
employees  testing  poi  itive 
employees  who  refused 


DRUGTESTIh  G/PROGRAM  INFORMATION  (Section  I 


D)  requires  that  you 
with  specimens  positive  for  more  than  one  drug, 
for  both  drugs  and  alcohol,  and  a  table  deaRng  ¥wth 
to  submit  to  a  drug  test. 


SPECIMENS  VERIFIE  3  POSmVE  FOR  MORE  THAN  ONE  DRUG  requires 
Information  on  speciijiens  that  contained  more  than  one  drug.  Indicate  the 
EMPLOYEE  CATtGO  W  and  the  NUMBER  OF  VErIfED  POSmVES  Then 
specify  the  combinatic  n  of  doigs  reported  as  positive  by  placing  the  number  in 
the  appropriate  colum  ».  For  example,  If  marijuana  and  cocaine  were  detected 
In  3  revenue  vehicle  o|  erator  specimens,  then  you  would  write  "Revenue  Vehicle 
Operatton"  as  the  emp  oyee  category.  "3"  as  the  number  of  verified  positives,  and 

Marijuana"  and  "Cocaine".  If  marijuana  and  opiates  were 


"3"  in  the  columns  for 


detected  in  2  revenue  v  ehicle  operator  specimens,  then  you  would  write  "Revenue 
Vehicle  Operation"  as  the  employee  category.  "2"  as  the  number  of  verified 
positives,  and  "2"  in  th  i  columns  for  "Marijuana"  and  "Opiates". 

Next  you  must  provi 
at  the  same  time  re, 
irxficating  an  alcohol 


dela  count  of  employees  administered  drug  and  alcohol  tests 
esi  Iting  in  a  verified  positive  drug  test  and  an  alcohol  test 
( oncentration  of  0.04  or  greater. 


EMPLOYEES  WHO  REFUSED 
on  the  NUMBER  OF 
or  norvrandom  (pre 
duty,  or  follow-up) 


druj 


TO  SUBMFTTO  A  DRUG  TEST  requires  information 
0  )VERED  EMPLOYEES  who  refused  to  submit  to  a  random 
er  iployment.  post-accident,  reasonable  suspicion,  return  to 
test  required  ujider  the  FTA  regulation. 
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Page  5  DRUG  TRAINING^DUCATION  (Section  E)  requires  information  on  the  numt>er  of 

covered  employees  and  supervisory  personnel  who  have  received  drug  training 
during  the  current  reporting  period. 

Page  S  FTA  FUNDING  SOURCES  (Section  F)  asks  for  the  sources  of  FTA  funds  for  your 

organization.  SHmply  place  a  check  mark  by  each  applicable  fur>ding  section(s). 


FTA  DRUG  TESTING  MIS 

YEAR  COVERED  BY  THIS  REPORT:    1£ 
A.  EMPLOYER  INFORMATION 
Name 


DAT  \  COLLECTION  FORM 


I.  the  undersigned,  certify  that 
Administration  Drug  Testing  Management . 
of  my  knowledge  and  belief,  true,  correct. 


Signature 


Title 


Title  18.  U.S.C.  Seaion  1001.  makes  it  a  cri 
imprisonment  for  not  more  than  5  years,  or 
any  false  or  fraudulent  statements  or 
agency  of  the  United  States. 


The  Federal  Transit  Administration  estimatesjthat 
You  may  submit  any  comments  concerning 
for  reducing  the  burden  to:  Office  of  Safety 
7th  St .  S  W.;  Washington,  DC.  20590  OR  Of 
Project  (2132-0556):  Washington  D.C  2050 


0MB  No.  2132-0556 


Address 

■~~~ 

T*"^ 

Contact 

^ 

Phone 

Consortium  Used 
Name 

(if  applicable) 

Address 

^~ 

Contact 

Phone 

Jhe  information  provided  on  this  Federal  Transit 
li  iformation  System  Data  Collection  Form  Is.  to  the  best 
and  complete  for  the  period  stated. 


Date  of  Signature 


ijiinal  offense  subject  to  a  maximum  fine  of  Si  0.000  or 

"1.  to  knowingly  and  willfully  make  or  cause  to  be  made 

'—  in  any  matter  within  the  jurisdiction  of  any 


b<  th 
repre  >entations 


the  average  burden  for  this  report  form  is  8  hours 

accuracy  of  this  burden  estimate  or  any  suggestions 

Security  (TTS-3);  Federal  Transit  Administration;  400 

fice  of  Management  and  Budget.  Paperwork  Reduction 


t  18 

aid 
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B    COVERED  EMPLOYEES 


1                                                        COVERED  EMPLOVEES                                                      1 

EMPlOyEE  CATEGORtr 

NUMBER  OF  FTA 
COVtRED^MPtOVEES 

NUVBCROF 

EMPLOYEES  COHERED 

BVTMEUSCG 

H#wHi#  V#hicw  Op^rabofi 

Revenue  Vohicle  and  Equipment  Maintenance 

Revenue  Vehicle  Co^trol/Dispatc^ 

COUNon-Revenue  Vehicle 

Armed  Socwnty  Personnel 

TOTAL 

READ  BEFORE  COMPLETING  THE  REMAINDER  OF  THIS  fORhJt 

Aif  Items  refer  to  the  current  reporting  period  ortfy  (lor  example,  Jarvjary  t,  t994  - 
December  31. 1994). 

This  report  is  only  for  testing  REQUmED  BY  THE  FEDERAL  TRANSIT 
ADMINISTRATION  (FTA)  AND  THE  U.S.  DEPARTMENT  OF  TRANSPORTATION 
(POT): 

Resutts  showW  be  reported  0f>ly  for  emptoyees  m  COVERED  POSFRONS  as  defined 
by  ttie  FTA  drug  testing  regulatioa 

The  InfonTialion  recpjested  shouW  only  rnctude  testing  for  rmarijuana  (THC).  cocaine, 
phencyclidine  (PCP)»  opiates,  and  amphetarranes  using  the  standard  procedures 
required  by  DOT  regulation  49  CFR  Part  40. 

(nformatlon  on  refusals  for  testing  shouW  or>ly  be  reported  In  Section  D  ["OTHER 
DRUG  TESTING  INFORMATION").  Do  not  include  refusals  for  testing  in  other 
sections  of  this  report. 

Do  n^  lockide  the  resoHs  o<  any  quaHty  control  (OC)  sanr»ptes  submitted  to  the 
testing  laboratory  in  any  of  the  tables. 

Complete  aft  Items;  DO  NOT  LEAVE  ANY  HEM  BLANK.  If  the  value  tor  an  item  is 
zero  (0).  place  a  zero  (0)  on  the  form. 


7604        Federal  Register  /  Vol.  59.  N 

>.  31  /  Tuesday.  February  15.  1994  /  Rules  and  Regulations 

— 

This  part  of  the  form  requires  informatia 
II  the  results  that  are  reported  to  you  by  yi 

«  on  VERIFIED  POSITIVE  and  VERIF 
)ur  Medical  Review  Officer  (MRO). 

lED  NEGATIVE  drug  tests.  These  are 

1 

C.    DRUG  TESTING  INFORMATION 

S 

EMPLOYEE  CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTEI 

NUMBER 

OF 

SPEaMENS 

VERIFIED 

NEGATIVE 

NUMBER 
OF 

SPECIMENS 
VERIFIED 
POSITIVE 
FOR  ONE 
OR  MORE 
OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSmvE  FOR 
EACH  TYPE  OF  DRUG 

- 

Mari- 
juana 
(THC> 

Cocaine 

Phency- 
clidine 
(PCP) 

Opiates 

Amphet- 
amines 

1 

PRE-EMPLOVMENT 

Revenue  Vehicle  Operation 

Maintenance 

Revenue  Vehicle  ControlDispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Peftonnel 

ToW 

RANDOM 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  VeHtcle  Control/Dispatch 

■ 

COUNon-Revenue  Vehicle 

Armed  Security  Personnel 

ToW 

1 

POST-ACCOENT 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 

MaintenarKe 

Revenue  Vehicle  Control/Dispatch 

COUNon-flevenue  Vehicle 

Armed  Security  Personnel 

ToW 

Number  of  persons  denied  a  position  as  i 

covered  employee  following  a  verified  positiv 

e  drug  te 

St: 

'3' 
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C.    DRUG  TESTING  INFORMATION  (cont.) 

EMPtpYEE  CATEGORY 

NUMBER 

OF 

SPECIMENS 

COLLECTED 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

NEGATIVE 

NUMBER 

OF 

SPECIMENS 

VERIFIED 

POsmvE 

FOR  ONE 

OR  MORE 

OF  THE 

FIVE  DRUGS 

NUMBER  OF  SPECIMENS  VERIFIED  POSTTIVE  FOR 
EACH  TYPE  OF  DRUG   ' 

Man- 
juana 
(THC) 

Cocame 

Pt»ency- 
cMine 
(PCP) 

Opiates 

REASONABlf  SUSPICION 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipmerrt 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

Total 

RETURN  TO  DUTY 

Revenue  Vehicle  Operation 

Revenue  Vehicle  and  Equipment 
Maintenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-flevenue  Vehicle 

Armed  Security  Personnel 

Total 

Foaow-up                                                                           1 

Revenue  Vehicle  Operation 

. 

1 

Revenue  Vehicle  and  Equipment 
Maimenance 

Revenue  Vehicle  Control/Dispatch 

CDUNon-Revenue  Vehicle 

Armed  Security  Personnel 

' 

Total 

Number  of  accidents,  as  defined  by  the  FTA  drug  testing  regulation,  which 
resulted  in  a  positive  post-accident  drug  test: 

FATAL 

NON-FATAL 

.^ 

Number  of  fatalities  resulting  from  accidents  which  resulted  in  a  positive  post-accident  da>g  test: 

S=^=SB= 

Number  of  employees  returned  to  duty  during  this  reporting  period  who  had  a  verified  positive  drug 
test  or  refused  a  drug  test  required  under  the  FTA  rule: 

4 
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P.   OTHER  DRUG  TESTING/PROGRA^ 


SPECIMENS  VERM  lED  POSfTlVE  FOR  MORE  THAN  ONE  DRUG 


EMPLOYEE 
CATEGORY 


NUMBER  OF 

VERIFIED 

POSmVES 


E.  DRUG  TRAJNING/EDUCATiOM 


INFORMATION 


Marijuana 
(THC) 


Cocaine 


Phency- 
ciidine 
(PCP) 


Opiates 


Amphet- 
amines 


Number  of  employees  administered  drug  and  al  ;ohol  tests  at  the  same  time  resulting  in  a  verified  positive  druq 
jeaandan  alcohol  test  indicating  an  alcohol  cot  cemration  of  0  04  or  greater: 


EMPLOYEES  WHO  REF  JSED  TO  SUBMrT  TO  A  DRUG  TEST 


Covered  employees  who  refused  to  submit  to  a  i  andom  drug  test  required  under  the  FTA  regulation: 


I   Number   | 


I 


Covered  employees  who  refused  to  submit  to  a  ofHandom  drug  test  required  under  the  FTA  regulation:  | 


TRAINING  DURING  CURRENT  REPORTINQ  PPRinn 


Covered  employees  who  have  received  at  least  €  0  minutes  of  initial  training  on  the  consequences,  manifestations 
and  behavioral  cues  of  drug  use  as  required  by  t  ie  FTA  drug  testing  regulation: 


F.  FTA  FUNDING  SOURCES 


Supervisory  personnel  who  have  received  60  mir  utes  of  initial  training  on  the  specific  contemporaneous  physical 
behavioral,  and  performance  indicators  of  probat  le  drug  use  as  required  by  the  FTA  drug  testing  regulation         ' 


Number 


TA  FUNDING  SOURCES 


Check  all  sections  that  apply: 


16(b)(g) 


a 
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APPENDIX  C  TO  PART  653  •  DRUG  TESTING  MANAGEMENT  INFORMATION  SYSTEM  (MIS) 

■EZ*  DATA  cm  I  FfmnM  phrm 


INSTRUCTIONS 

The  following  instructions  are  to  be  used  as  a  guide  for  completing  the  Federal  Transit 
Administration  (FTA)  Drug  Testing  MIS  "EZ*  Data  Collection  Form.  This  form  should  only  be  used 
if  there  are  rx)  positive  tests  to  be  reported  by  your  company.  These  instructions  outline  and 
explain  the  information  requested  and  indicate  the  probable  sources  for  this  information.  This 
reporting  form  includes  four  sections.  These  sections  address  the  data  elements  required  in  the 
FTA  and  the  U.S.  Department  of  Transportation  (DOT)  drug  testing  regulations. 

SECTION  A  -  EMPLOYER  INFORMATION  requires  the  company  name  for  which  the  report  is 
done,  a  current  address,  contact  name,  and  phone  number.  Below  this,  information  must  be 
entered  for  the  consortium  used  (if  applicable).  Finally,  a  signature,  title,  and  date  are  required 
certifying  the  correctness  and  completeness  of  the  form.  Also  indicate  the  year  covered  by  this 
report.  Note:  A  separate  report  must  be  submitted  by  each  FTA  recipient  for  each  of  its  contract 
service  and  contract  maintenance  providers  covered  by  the  FTA  drug  testing  regulation 

SECTION  B  -  COVERED  EMPLOYEES  requires  a  count  for  each  employee  category  that  must 
be  tested  under  the  FTA  drug  testing  regulation.  The  employee  categories  are:  Revenue  Sen/ice 
Vehicle  Operation,  Revenue  Service  Vehicle  and  Equipment  Maintenance,  Revenue  Sen/ice 
Vehicle  Control/Dispatch.  Commercial  Driver  License  (CDL)  Holders  who  operate  Non-Revenue 
Service  Vehicles,  and  Security  Personnel  who  carry  Firearms.  The  most  likely  source  for  this 
information  is  the  employer's  personnel  department.  These  counts  should  be  based  oq  the 
recipient's  or  contractor's  records  for  the  reported  year.  The  TOTAL  is  a  count  of  all  covered 
employees  for  all  categories  combined,  i.e.,  the  sum  of  the  columns. 

Additional  information  must  be  completed  if  the  employer  has  personnel  who  perform  duties  also 
covered  by  the  anti-drug  rule  of  the  United  States  Coast  Guard  (USCG).  NUMBER  OF 
EMPLOYEES  COVERED  BY  THE  USCG,  requires  that  you  identify  the  number  of  employees  in 
each  employee  category. 

SECTION  C  -  DRUG  TESTING  INFORMATION  require?  information  for  drug  testing,  refusal  for 
testing,  and  training.  The  first  table  requests  inform'ation  on  the  NUMBER  OF  SPECIMENS 
COLLECTED  AND  VERIFIED  NEGATIVE  in  each  category  for  testing.  All  numbers  entered  into 
the  pre-employment  category  section  of  the  table  should  be  separated  into  the  category  of 
employment  for  which  the  person  was  applying  or  transferring.  The  other  categories  are  for 
employee  testing  and  require  information  for  employees  in  covered  positions  only.  Each  part  of 
this  table  must  be  completed  for  each  category  of  festing.  These  categories  include:  (1) 
random.  (2)  post-accident,  (3)  reasonable  suspicion.  (4)  return  to  duty,  and  (5)  follow-up  testing. 
"COLL"  requires  the  number  of  specimens  collected  in' each  employee  category  for  each  category 
of  testing.  "NEG "  requires  a  count  for  all  completed  tests  by  employee  category  that  were  verified 
negative  by  your  Medical  Review  Officer  (MRO).  Do  not  include  results  of  quality  control  (QC) 
samples  submitted  to  the  testing  laboratory  in  any  of  the  categories.  Each  column  in  the  table 
should  be  added  and  the  answer  entered  in  the  row  marked  TOTAL". 
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Following  the  table  that  summarizes  DRUG  TESTING  INFORMATION,  you  must  provide  a  count 
of  employees  returned  to  duty  during  thialreporting  period  who  had  a  verified  positive  dnjg  test 
or  refused  a  dmg  test  required  under  the  I TA  rule.  This  Information  should  be  available  from  the 
personnel  office  and/or  drug  program  rrn  nager.  * 

EMPLOYEES  WHO  REFUSED  TO  SUBMI T  TO  A  DRUG  TEST  requires  a  count  of  the  NUMBER 
OF  COVERED  EMPLOYEES  who  refused  1 5  submit  to  a  random  or  non-random  (pre-enriployment. 
post-accident,  reasonable  suspicion,  rett  m  to  duty,  or  follow-up)  drug  test  required  under  the 
FTA  regulation. 

DRUG  TRAINING/EDUCATION  DURIf«3  CpRRENT  REPORTING 

the  numt>er  of  covered  employees  and 
during  the  current  reporting  period 


PERIOD  requires  information  on 
s<|pervisory  personnel  who  have  received  drug  training 


SECTION  D  -  FTA  FUNDING  SOURCES  aiks 

Simply  place  a  check  martt  by  each  appH  ;able 


for  the  sources  of  FTA  funds  for  your  organization, 
funding  sectfon(s). 
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i  For  FTA  Use  Only  I 


FTA  DRUG  TESTING  M6-E2r  DATA  COLLECTION  FORM  OMB  No.  2132-0556 

YEAR  COVERED  BY  THIS  REPORT:    19__ 
A.  EMPLOYER  INFORMATION 

Company  Name     ' 

Address 


Contact 
Phone 


Consortium  Used  (if  applicable) 

Name 

Address 


Contact 


Phone 


I,  the  undersigned,  certify,  that  the  informatkjn  provkjed  on  the  attached  Federal  Transit 
Administration  Drug  Testing  Management  inlomfwtkw  System  "EZ"  Data  Collection  Fonn  is,  to 
the  best  of  my  knowledge  and  bel»ef ,  true,  correct,  and  complete  for  the  period  stated. 


Signature 
TIBe 


Date  of  Signature 


Title  18,  U.S.C.  Section  1001.  makes  it  a  criminal  offense  subject  to  a  maximum  fine  of 
$1 0,000,  or  imprisonment  for  not  more  than  5  years,  or  both,  to  knowingly  and  willfully  make 
or  cause  to  be  made  any  false  or  fraudulent  statements  or  representatk)ns  in  any  matter 
within  the  jurisdiction  of  any  agerwry  of  the  United  States. 


The  Federal  Transit  Administration  estimates  that  the  average  burden  for  this  report  form  is  8  hours. 
You  may  subimit  any  comments  concerning  ttie  accuracy  of  this  txirden  estimate  or  any  suggestkxts 
for  reducing  the  l>urden  to:  Office  of  Safety  and  Security  (TTS-3);  Federal  Transit  Administratton; 
400  7th  St..  S.W.;  Washington.  D.C.  20590;  OR  Office  ol  l«4anagement  and  Budget.  Papentvork 
Reduction  Project  (2132-0556);  WasWngton.  D.C.  20503. 
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B.   COVERED  EMPLOYEES 


EMPLOYEE  CATEGORY 


Revenue  Vehicle  Operation 


Revenue  Vehicte  and  Equipment  Ma  ntenance 


Revenue  Vehicle  Control/Diapatch 


CDUNon-flevenue  Vehicle 


Arnied  Security  Personnel 


TOTAL 


C  DRUG  TESTING  INFORMATION 


EMPLOYEE  CATEGORY 


Revenue  Vehicle  Opefation 


PRE- 
EMPLOYMENl 


COLL 


Revenue  Vehicle  and 
Equipment  Maintenance 


Revenue  Vehicle 
Contfol.'Di»patch 


NEO 


CDUNon-Revenue  Vehicle 


Armed  Security  Personnel 


TOTAL 


COVERED  EMPLOYEES 


NUMBER  OF  RA  COVERED 
EMPLOYEES 


NUMBER  OF  EMPLOYEES 
COVERED  BY  THE  USCQ 


NUMBER  OF  SP  ECIMENS  COUECTHD  AND  VERIFIED  NEGATIVE 


RANDOM 


COLL 


NEG 


POST- 
ACCIDENT 


COLL 


NEG 


REASONABLE 
SUSPICION 


COLL 


NEG 


RETURN  TO 
DUTY 


coa 


NEG 


Foaow-up 


COLL 


NEG 
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Issued:  January  25, 1994. 
Federico  PSna, 
Secretary  of  Transportation. 
Gordon  J.  Linton, 
Administrator. 
IFR  Doc.  94-2041  Filed  2-3-94;  1:00  pmj 

BUXmO  CODE  4t1»-«7-P 


^j^^X'-^Sru?.^  ^r?^ 'r""«  '^  -^  ha.  ,  vem^  pos^ve  ^ 


EMPLOYEES  WHO  P  EFUSED  TO  SUBMfT  TO  A  DRUG  mQT 


.Covered  empioyees  who  refused  to  submit  to 


Lggdom  drug  test  required  under  the.FTA  regulation: 


covered  employees  who  refused  to  submit  to  ,  non^andom  druo  test  required  under  the  FTA  regulation: 


DRUG  -mAINING/EDUCA-n  DN  DURING  CURRENT  REPORTING  PERIOD 


Number 


^^^^^z:s:^z^;':^!^:::s^i^^;^^,^^!^^' 


SS'£s-'-~— ^'sf^o^^^^ 


I  by  the  FTA  drug  testing  regulation: 


D.   FTA  FUNDING  SOURCES 


Check  all  sections  that  apply 


Numt)er 


FTA  FUNDING  SOURCES 


16(b)(2) 


18 


r_j 


Tuesday 
February  16,  1994 


Part  IX 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  121 

Coast  Guard 

46  CFR  Part  16 

Research  and  Special  Programs 

Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 

49  CFR  Part  653 

Random  Drug  Testing  Program;  Proposed 

Rule 


7614 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart121 

Coast  Guard 

46CFRPart16 

Researcli  and  Special  Programs 
Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 

49CFRPart653 

[OST  DockM  No.  48498 ,  Notice  94-2] 

RtN  2105-AB94 

Random  Drug  Testing  Program 

AGENCIES:  Office  of  the  Secretaiy. 
Federal  Aviation  Administration. 
Federal  Highway  Administration, 
Federal  Railroad  Administration, 
Federal  Transit  Administration. 
Research  and  Special  Programs 
Administration,  and  the  United  States 
Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRMJ.  * 


SUMMARY:  Five  operating 
administrations— the  Federal  Aviation 
Administration  (FAA).  the  Federal 
Highway  Administration  (FHWA).  the 
Federal  Raihx>ad  Administration  (FHA), 
the  Research  and  Special  Programs 
Administration  (RSPA)  and  the  United 
States  Coast  Guard  (USCG) — currently 
require  random  drug  testing  of  safety- 
sensitive  employees,  hi  a  final  rule 
published  elsewhere  in  today's  Federal 
Register,  the  Federal  Transit 
Administration  (FTA) .  also  a  part  of 
DOT,  is  adopting  a  parallel  rule  for 
covered  transit  employees. 

In  response  to  public  comments. 
peUtions  submitted  by  industry,  and  on 
its  own  initiative,  the  FAA.  FRA 
FHWA,  RSPA,  USCG  and  FTA  (the 
operating  administrations  or  "OAs")  are 
proposing  to  lower  the  minimum 
random  drug  testing  rate  to  25  percent 
where  the  industry-wide  (e.g..  aviation. 
rail)  random  positive  rate  is  less  than 
1.0  percent  for  2  calendar  years  while 
testing  at  50  percent.  The  rate  would 
return  to  50  percent  if  the  industry 
random  positive  rate  were  1.0  percent  or 


higher  in  any  subsequent  calendar  year. 
The  Industry-wide  random  positive  rate 
for  e  ich  transportation  industry  would 
be  a  Jculated  from  data  submitted  to  the 
Dep(  Ttment  and  announced  yearly  by 
the  I  jspective  Administrator  or  the 
Com  nandant  of  the  Coast  Guard. 


DAnS 

1994 

AODF  ESSES: 


the 
rele 
sent 


c  ocket  1 


relev  ant 


:  Comments  are  due  April  18. 


Comments  should  be  sent  to 
number  and  address  of  the 
OA.  General  comments  may  be 
lo  Docket  48498.  Office  of 
poci|mentary  Services  (C-55).  U.S. 
~       tment  of  Transportation,  room 

400  Seventh  Street  SW., 
Washington.  DC  20590-0001.  It  is  not 
/  to  send  copies  to  both  the 
locket  and  the  operating 
admi  listration  docket. 

FAA  -Docket  25148  and  26604.  Federal 
Av  ation  Administration,  800 
In(  ependence  Ave  SW..  room  915-C. 
W^hington,  DC  20591. 

93-089.  United  States 
Guard.  2100  2nd  Street  SW.. 
rootn  3406,  Washington.  DC  20593. 
Docket  PS-1 34,  Research  and 
Special  Programs  Administration.  400 
1  Street  SW..  room  8419. 
ihington.  DC  20590. 
-Docket  RSOR-6.  Federal  Railroad 
Administration.  400  Seventh  Street 
,  room  8209,  Washington.  DC 


USa ;— Docket 

Co(  st 

room ,  .. 

RSPil— Docket 

Sp4  cial  I 

Se%  enth 

Was 
FRA 

A< 

SWi 


205  90 
FHWA-Docket, 


No.  MC-94-5.  Federal 
Higjiway  Administration,  400  Seventh 
SW..  room  4232,  Washington. 
£0590. 

!t  93-C.  Federal  Transit 
Adi  linistiation.  400  Seventh  Street 
"\ .  room  9316B.  Washington.  DC 
205  10. 

f  OR  R  RTHER  INFORMATION  CONTACT:  Dr. 
Donni  Smith,  Acting  Director,  Office  of 
Drug  1  jiforcement  and  Program 
Comp  iance.  (202)  366-3784. 

SUPPU  MENTARV  INFORMATION: 

RegoL  itory  Background 

DOT  agencies  have  been  involved  in 
drug  toting  since  the  mid-1980s.  The 
USCGbas  tested  its  uniformed 
persoi^el  for  drug  use  since  1982.  DOT 
began  i-andom  drug  testing  of  certain  of 
its  civi  lian  employees  in  September 
1987. 

The  Department's  civilian  employee 
drug  t«  sting  program  is  tightly 
contro  led.  centrally  administered  by 
headq»  arters  staff,  and  monitored  daily. 
Emplo  ree  awareness  and  the  visibility 
of  the  irogram  are  maintained  through 
trainin  ;  programs  conducted  by  icgicMial 
drug  p  ogram  coordinators.  Specimens 
are  col  ected  by  a  single  contractor 
service   which  operates  under  a  uniform 


standard  of  procedures  that  provides  for 
consistent  and  reliable  collections. 
The  random  testing  program  was 
phased  in  and.  by  September  1988,  DOT 
was  testing  a  population  of  nearly 
33.000  federal  civilian  employees 
(primarily  air  traffic  controllers,  safety 
inspectors  and  individuals  with  high 
security  clearances)  at  a  testing  rate  of 
at  least  50  percent  each  year  for  illegal 
drug  use.  The  annual  rate  of  positive 
random  tests  has  declined  from  about 
0.83  percent  to  as  low  as  0.21  percent 
over  the  last  six  years.  Over  the  past 
four  years,  the  rate  has  consistently 
stayed  well  below  0.5  percent.  The  data 
indicated  that,  in  this  homogeneous, 
skilled,  and  stable  population,  there  was 
no  distinction  in  the  percentage  of 
•  positive  testing  results  based  on 
geography,  age.  etc.  As  a  result  of  the 
apparent  deterrent  effect  of  the  testing 
program  as  demonstrated  by  carefully- 
maintained  recordkeeping,  long 
experience,  and  the  decreasing  number 
of  positive  results,  the  Department 
lowered  its  federal  employee  random 
testing  rate.  Effective  March  1. 1992.  the 
Department  has  been  conducting 
random  testing  at  a  rate  of  at  least  25 
percent  annually.  The  positive  rate 
continues  to  remain  at  a  similarly  low 
level.  The  Department  will  continue  to 
evaluate  the  daU  and  will  adjust  the 
random  testing  rate,  as  necessary.  The 
testing  rate  adjustment  saved  the 
Department  approximately  40  percent  in 
annual  collection  and  laboratory  testing 
costs.  * 

The  Federal  Railroad  Administration 
(FRA)  has  the  longest  experience  with 
drug  testing  programs  applicable  to 
transportation  industry  workers.  In 
1986.  railroads  began  pre-employment. 
post  accident,  and  reasonable  cause/ 
suspicion  testing,  as  required  by  the 
FRA. 

'  In  1988.  the  Department  of 
Transportation  issued  six  final  rules 
mandating  anti-drug  programs  for 
certain^transportation  workers  in  the 
aviation,  interstate  motor  carrier, 
pipeline,  maritime  and  transit  industries 
and  expanded  the  requirements  of  the 
existing  FRA  rule.  The  rules  included 
requirements  for  education,  training, 
testing  and  sanctions.  The  testing 
component  of  each  program  included 
pre-employment,  post-accident, 
reasonable  cause,  periodic  (for  those 
subject  to  periodic  medical 
examinations)  and  random  drug  testing 
for  approximately  four  million  workers 
in  safety-sensitive  positions.  Based  on 
extensive  experience  and  success  in 
testing  military  and  other  populations. 
the  Department  imposed  wide  scale 
random  testing  requirements  because 
unannounced  random  drug  testing  is 
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generally  regarded  as  the  best  method  of 
deterring  illegal  drug  use,  thereby 
enhancing  the  safety  of  the 
transportation  industries. 

The  OAs'  rules  imposed  a  random 
testing  rate  of  at  least  50  percent  per 
year.  This  means  that  if  an  employer  has 
400  covered  employees,  the  employer 
must  conduct  at  least  200  random  tests 
per  year.  Selection  for  testing  must  be 
random,  with  every  employee  in  the 
random  pool  having  an  equal  chance  of 
being  chosen  each  time  a  selection  is 
made.  Because  of  the  randomness,  some 
employees  could  be  tested  more  than 
once  in  a  given  year,  while  others  might 
not  be  tested  for  years.  However,  every 
covered  employee  would  know  that  he 
or  she  had  one  chance  in  two  of  being 
tested  each  year.  Employers  were 
allowed  to  phase  in  random  testing  at  a 
rate  of  25  percent  for  the  first  year i/but 
had  to  increase  to  at  least  a  50  percent 
testing  rate  after  one  year. 

After  the  final  rules  were  issued, 
lawsuits  delayed  implementation  of  the 
rules  for  three  of  the  six  DOT  agencies. 
Currently,  only  transit  workers  are  not 
covered  by  the  testing  regulations.  The 
1988  final  rule  adopted  by  the  Federal 
Transit  Administration  (formerly  called 
the  Urban  Mass  Transportation 
Administration)  was  vacated  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Qrcuit  because  of 
a  lack  of  statutory  authority.  Legislation 
(the  FTA  provisions  of  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  Pub.  L.  102-143,  Title  V.  October 
28, 1991)  was  subsequently  enacted  to 
remedy  this  problem  as  well  as  address 
other  significant  concerns  with  alcohol 
misuse  and  illegal  drug  use  by 
individuals  in  various  transportation 
industries  who  perform  safety-sensitive 
duties.  A  final  rule  covering  transit 
employees  is  published  elsewhere  in 
today's  Federal  Register.  The  rule 
provides,  among  other  things,  that 
transit  employees  will  be  subject  to  a 
random  testing  rate  of  at  least  50 
percent. 

The  Federal  Railroad  Administration 
phased  in  random  testing  in  three 
groups:  large  railroads,  medium-size 
railroads,  and  short  line  railroads.  In 
January  1990,  large  railroads  began 
testing  at  25  percent,  mediiun-size 
railroads  began  testing  at  25  percent  in 
July  1990  and  short  line  railroads  began 
testing  at  25  percent  in  November  1990. 
Random  testing  at  a  50  percent  rate 
began  one  year  after  these  dates  for  each 
of  the  three  categories. 

In  the  aviation  industry,  the  25 
percent  rate  was  instituted  for  large  air 
carriers  in  December  1989,  for  mediiun- 
size  carriers  in  April  1990,  and  for  the 
smallest  cfuriers  in  August  of  1990. 


Testing  at  50  percent  began  one  year 
after  the  initial  phase-in.  Testing  of 
contractor  employees  (such  as  repair 
station  personnel  or  security  screeners) 
began  one  year  after  the  carriers  that 
they  worked  for  or  supported  initiated 
testing. 

Testing  of  pipeline  persormel  began 
with  phase-in  (25  percent )  testing  in 
April  1990  for  large  operators  and  in 
August  1990  for  small  operators,  with 
the  50  percent  rate  implemented  one 
year  later  by  each  group. 

Random  and  non-suspicion-based 
post-accident  drug  testing  in  the  motor 
carrier  industry  were  enjoined  by  court 
order,  although  the  other  types  of  testing 
were  implemented  on  December  21. 
1989.  A^er  the  injunction  was  Ufted. 
random  testing  by  large  motor  carriers 
began  in  November  1991  at  a  25  percent 
rate  and  testing  by  small  motor  carriers 
began  in  January  1992  at  a  25  percent 
rate.  One  year  after  these  dates,  the  rate 
increased  to  50  percent.  (The  current 
rule  covera  just  interstate  motor  carriers, 
but  a  final  rule  in  today's  Federal 
Register  will  extend  coverage  to  all 
employers  and  persons  who  use 
individuals  who  are  required  to  have 
commercial  driver's  hcenses,  including 
employees  of  intrastate  motor  carriers 
and  school  bus  drivers  who  drive 
vehicles  covered  by  the  drug  rule.) 

The  USCG  rule  regarding  random 
testing  of  some  commercial  vessel 
personnel  was  enjoined  by  court  order 
in  December  1989.  Other  types  of  testing 
were  phased  in  commencing  in  Jime 
1989.  hi  July  1991.  the  USCG  issued  a 
revised  rule  addressing  the  court's 
concerns  and  justifying  the  categories  of 
employees  subject  to  random  testing.  In 
October  of  1991,  the<maritime  industry 
began  testing  at  a  25  percent  random 
rate  with  a  requirement  to  increase  to  a 
50  percent  rate  one  year  after 
implementation.  There  was  no 
distinction  between  large  and  small 
maritime  employers  for  this 
implementation  of  raitdom  testing. 

Only  the  Federal  Aviation 
Administration  and  the  Federal  Railroad 
Administration  require  their  regulated 
employers,  with  minor  exceptions,  to 
report  testing  statistics  to  them.  The 
Federal  Highway  Administration,  the 
U.S.  Coast  Guard  and  the  Research  and 
Special  Programs  Administration  review 
records  maintained  by  covered 
employers,  but  do  not  have  composite 
data  on  testing  statistics  for  their 
industries.  Separate  final  rules 
pubUshed  in  the  Federal  Register  on 
December  23, 1993,  require  diat  certain 
employers  regulated  by  all  five  OAs 
submit  uniform  data  concerning  drug 
testing  on  an  aimual  basis  to  those 
administrations.  (E)ata  from  the  motor 


carrier  industry  would  be  gathered  on  a 
siuvey  basis.)  In  a  final  rule  pubUshed 
in  today's  Federal  Register,.FTA  is 

requiring  similar  reporting  requirements 
for  the  drug  testing  requirements  it  is 
imposing  on  the  transit  industry. 

TheANPRM 

On  December  15, 1992  (57  FR  59778), 
DOT  pubUshed  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
requesting  public  comment  and 
submission  of  data  concerning  whether 
there  are  less  costly  alternatives  to  the 
current  random  testing  program  that  can 
maintain  an  adequate  level  of  deterrence 
and  detection  of  illegal  drug  use. 
Although  the  anU-drug  regulations  were 
promulgated  by  various  I)OT  agencies, 
we  issued  a  Departmental  ANPRM 
because  of  the  commonaUty  of  the 
issues. 

The  purpose  of  the  ANPRM  was  to 
seek  data  and  ideas  on  additional 
strategies  that  would  ensure  the 
continued  effectiveness  of  the 
Department's  anti-drug  program  while 
reducing  its  cost.  The  ANPRM  asked  for 
comment  on  a  number  of  alternatives  to 
the  current  50  percent  random  testing 
rate  that  DOT  could  consider.  These 
alternatives  included: 

(1)  Making  an  across-the-board 
modification  of  the  rate  for  all  DOT  anti- 
drug programs; 

(2)  Modifying  how  the  random  testing 
rate  is  implemented  (e.g..  frequency  of 
testing,  etc.); 

(3)  Making  a  selective  modification  of 
the  rate  by 

(a)  Operating  administration  (e.g.. 
FAA  or  FRA  could  modify  its  rate); 

(b)  Job  category  (e.g.,  pilots,  train 
engineers): 

(c)  Any  other  category  that  warranted 
a  different  rate  based  on  drug  use 
prevalence  or  other  factors  (e.g.,  age  or 
geographic  region); 

(4)  EstabUshing  a  performance 
standard  program; 

(5)  Permitting  employers  who  take 
specified  additional  steps  to  deter  drug 
use  to  reduce  their  random  testing  rate; 

(6)  Modifying  the  random  testing  rate 
for  all  operating  administration  rules  for 
a  specific  time  period,  subject  to 
reconsideration  after  the  results  are 
analyzed; 

(7)  Conducting  demonstration 
programs  in  each  operating 
administration  before  further  action  is 
taken;  or 

(8)  Combining  some  of  the 
alternatives. 

In  addition,  we  asked  for  comment  on 
a  number  of  other  issues,  most  notably 
costs  and  data  on  positive  test  results. 
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Over  115  comments  were  filed  in 
response  to  the  ANPRM.  Conunenters 
included  governmental  agencies,  trade 
associations,  regulated  entities,  vmions, 
contractors  and  consultants,  and 
individuals. 

In  tenns  of  the  appropriate  random 
testing  rate,  the  comments  ranged  from 
suggestions  to  abolish  all  random  testing 
requirements  to  greatly  increasing  the 
current  50  percent  testing  rate.  Those 
Eavoring  alK>Ution  of  random  testing 
argued  that  the  fiederal  requirements  are 
intrusive,  punitive,  costly,  and 
unnecessary.  Several  conunenters 
argued  that  post  accident  and 
reasonable  suspicion  testing  were 
adequate.  Others  supported  pre- 
employment  and  periodic  testing,  in 
addition  to  post  accident  and  reasonable 
suspicion  testing. 

Over  20  commenters  favored  a  rate  of 
less  than  25  percent.  These  commenters 
tended  to  focus  on  the  low  prevalence 
of  drug  use  in  the  workplace,  the  high 
cost  of  testing  and  time  lost  from  the 
job.  Over  50  conunenters  favored  a 
testing  rate  of  25  percent.  A  number 
argued  that  the  drug  problem  is  not  as 
widespread  as  originally  believed.  In 
general,  these  comnwnters  argued  that  a 
25  percent  rate  would  provide 
substantial  savings  while  maintaining  a 
serious  deterrent  effect.  Many  focused 
on  the  cost  of  the  current  program  and 
argued  that  the  savings  from  rediuang 
the  incremental  nimiber  of  tests  and 
associated  non-productive  time  would 
be  significant.  Others  took  a  more 
holistic  approach  and  noted  that  other  , 
types  of  tests,  training  and  education 
were  also  deterrents. 

Over  a  dozen  commenters  supported 
the  current  system.  They  aigued  that  a 
decrease  in  the  rate  will  increase 
recreational  use  and  undermine  the 
deterrent  purpose  of  the  program. 
Several  stated  that  the  data  were 
inadequate  to  fustiiy  a  reduction  and 
that  costs  will  not  drop  bdcause  the 
lower  volume  will  result  in  higher  per 
test  costs.  Others  took  an  "if  it  ain't 
broke,  dont  fix  if  attitude. 

Four  commenters  argued  that  the  rate 
should  be  increased.  These  commenters 
stated  that  a  greater  perception  of 
getting  caught  would  result  in  less  drug 
use.  At  least  one  noted  that  at  a  50 
percent  testing  rate,  some  employees  are 
never  tested  while  others  are  tested  two 
or  more  times  per  year. 


whethi 
across 


The  <  VNPRM  asked  bx  comment  on 
'  i  r  any  diange  should  be  mads 
i  ill  operating  administrations  or 
selectii  ely  by  industry,  company,  or  job 
classifi  ration.  Most  who  favored  a 
diHierei  itiated  approach  sxiggested  that 
the  rate  be  set  by  industry.  Many  of 
these  oimmenters  believed  that  their 
industiv  was  better  than  others  and  that 
they  vn  re  being  penalized  vmfairly  by 
unrelat  sd  "bad  actors."  There  was  some 
suppori  for  setting  the  rate  by  job 
categor  es  tempered  by  the  concern  that 
such  di  lerentiation  not  be  arbitrary.  An 
equal  n  lunber  of  commenters  stated  that 
it  woul  1  be  confusing  to  have  too  many 
subgroi  ps  and  argued  for  a  more  even- 
handed  approach.  A  nimiber  of 
comme  iters  suggested  that  employers 
should  lave  flenlnlity  to  set  the  rate  at 
whatev  sr  level  they  thought  best,  based 
on  theii  own  past  experience. 

Man)  commenters  fociised  on  the 
importa  ace  of  research,  employee  and 
supervi  tor  educaticm,  employee 
assistas  ce  programs  and  effective 
enforce]  nent  to  deter  drxig  use.  Most  of 
these  cc  mments  focused  on  making  the 
drug  tes  ting  requirements  and  the 
employ  tts'  policies  highly  visible  to 
employ  es.  In  particular,  a  strong  "for 
cause"  1  Bsting  policy  and  firm 
disciplii  le  was  seen  by  most  of  these 
commei  iters  to  be  essential. 

A  nm  iber  of  commenters  provided 
information  on  costs  and  positive  rates. 
Virtually  all  the  commenters  that 
discuss!  d  positive  rates  stated  that  there 
had  bea  i  no,  or  very  fiew.  positive 
random  test  results  in  their  companies 
or  indua  tries.  Comments  on  the  cost  per 
test  ran(  ed  from  the  teens  to  well  over 
a  hundr  d  dollars.  The  general 
commei  ts  on  cost  savings  that  could  be 
attribute  d  to  a  change  in  the  random 
rate  also  varied  considerably.  Some 
argued  t  lat  the  savings  would  be 
proporti  )nate  to  the  change  in  the 
testing  r  ite  because  they  pay  a  set  fee 
per  drug  test.  Most  believed  there  would 
be  a  sub  tantial  savings,  althou^  the 
amount  )f  savings  would  not  directly 
conelatt  to  the  testing  rate  because  the 
employe  r  still  had  fixed  administrative 
costs  in  1  unning  the  program.  A  few 
commen  ers  argued  that  costs  would  not 
drop  at  il  because  labs  will  simply 
charge  iriore  fcM-  tests.  The  comments  on 
costs  and  benefits  are  discussed  in 
greater  d  Jtail  in  the  accoinpanying 
regulatoi  f  evaluations  prepared  by  each 
OA  and  f  vailable  fm  review  in  the 
docket. 


Aviation: 

Total  Number  ol  Random  Tests 
Number  oT  PosMives 


Conunenters  diffmed  on  how  much 
data  they  believed  necessary  to  justify  a 
change  in  the  testing  rate.  Most 
commenters  believed  at  least  two  years 
were  necessary,  although  some  believed 
one  year  was  adequate  and  others,  up  to 
five  years.  There  was  some  support  for 
demonstration  programs,  particxilarly  if 
they  would  result  in  the  random  testing 
rate  being  lowered  without  delay.  Those 
viewing  demonstration  programs  as  a 
"tactic"  to  delay  across  the  board 
lowering  of  the  testing  rate  opposed 
them  vigorously. 

Technical  Meeting 

In  addition  to  soliciting  written 
comments,  the  Department  held  a 
public  meeting  on  woikplace  random 
testing  and  its  impact  on  drug  use 
deterrence  in  Washington,  DC.  on 
February  1  and  2, 1993.  The  meeting 
included  presentations  by  experts  from 
federal  agencies  and  the  military, 
academia  and  private  industry.  Over  20 
participants  presented  papers  and 
sparked  discussions  that  ranged  from 
mathematical  models  of  drug  testing 
rates  and  their  impact  on  drug  use  to 
program  data  from  corporations  using 
random  drug  testing  as  part  of  a  drug- 
free  workplace  strategy.  The 
particif)ants  presented  no  definitive  data 
that  identified  optimal  random  testing 
rates  for  achieving  maximum  deterrence 
of  drug  use.  Many  corporate 
representatives  expressed  views  that 
favored  reducing  required  random 
testing  rates;  however,  they  did  not 
support  their  views  with  specific  diata 
on  the  causal  or  correlative  relationship 
between  random  testing  rates  and  drug 
use  deterrence.  The  discussions  also 
covered  the  ccKollary  issue  of  detection 
of  drug  abusers  who  are  not  deterred  by 
workplace  drug  prevention  policies  or 
programs.  The  meeting  was  attended  by 
over  200  people  and  included  question 
and  answer  periods.  Transcripts  of  the 
meeting  are  included  in  the  docket. 

Available  Data 

The  Department  would  appreciate 
public  comment  in  identifying 
additional  data  concerning  the 
effectiveness  of  random  testing  rates. 
The  following  sununarizes  the  data 
currently  available  to  the  Department 
concerning  the  results  of  random  testing 
in  the  regulated  industries,  the 
Department's  civilian  woiifbrce,  and 
the  U.S.  Coast  Guard  military  persoimd. 


1990 


64,586 
445 


1991 


170,439 
1258 


1992 


183,176 
1.307 
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Percent  Positive 

Railroads: 
Total  Number  et  Random  Tests 

Number  of  Positives 

Percent  Positive 


FRA's  random  testing  regulations 
were  tssned  in  November  1968.  with  the 
first  testing,  as  noted  earlier,  starting  in 
fanuary  1990.  FRA  has  kept  records  of 
post-accident  drug  testing  for  the  last 
five  yeacs.  For  purposes  0^  analyzing 
any  effect  from  the  issuance  of  the 
requirement  or  the  implementation  of 
the  testing,  the  positive  rates  for  post- 
accident  testing  are  f^ovided:  they  are 
as  follows: 


1987 

1968 

1989 

1990 

1991 

t992 

5.T% 

5.6% 

3.0% 

3.0% 

1.1% 

13% 

In  the  rail  industr>-.  reasonable  cause 
testing  occurs  whenever  there  is  a 
violation  of  a  faderal  safety  rule  (Rule 
G).  as  opposed  to  when  there  is 
individualized  suspicion  of  drug  use. 
The  positive  rates  are  as  follows: 


1987 

1988 

1989 

1990 

1991 

1992 

5.4% 

4.7% 

3.6% 

1.8% 

1.9% 

1.9% 

In  July  1991,  Ae  FRA  initiated  a 
comparati\'e  study  of  random  testing 
rates  and  the  impact  on  deterrence,  as 
measured  by  the  positrxe  rate.  The  study 
compared  4  rathoads  testing  at  50 
percent  (control  group^  with  4  railroads 
testing  at  25  percent  fexperimental 
groupT  The  positive  rate  for  the  control 
group  when  the  study  was  initiated  was 
1.1  percent;  for  the  experimental  group 
it  was  0.89  percent.  In  the  first  year  (Julv 
1991  throu^  |une  19921.  the  control 
group  positive  rate  was  0.90  percent,  the 


experimental  group's  was  0.87  percoit. 
For  the  period  )uly  1992  thm«igh  June 
1993.  these  groups  had  positive  rates  of 
0.80  percent  and  0.94  percsit. 
respectively.  Statistically,  die 
differences  in  the  positive  rates  between 
the  control  and  experimental  groups  are 
not  significant. 

Motor  Carriers 

In  general  comphance  investigations 
of  4.967  interstate  motor  carrier  drug 
testing  programs  by  FH\VA  in  the  first 
six  months  of  FY  1993.  records 
indicated  that  28.250  random  tests  were 
conducted.  There  were  878  verified 
positive  resuhs  (3.11  percent).  The 
audits  represent  less  than  2  percent  of 
the  motor  carriers  sut^t  to  the  FHWA 
rule.  The  FHWA  selects  interstate  motor 
carriers  for  general  safety  rule 
compliance  in\-estigations  by 
determining  factors  such  as  a  safety 
rating  or  prior  compliance  problem. 
These  compliance  in\-estigations  do  not 
offer  scientific,  statistically  unbiased 
sampling  methods. 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (Pub.L. 
102-143.  Title  V.  Section  5)  requires 
FHWA  to  conduct  a  demonstration 
project  to  study  the  feasibiUty  of 
random  roadside  alcohol  and  controlled 
substances  testing.  The  projea's  goal  is 
to  consider  alternative  methodologies 
for  implementing  ramiom  testing 
systems  for  commercial  motor  vehicle 
operators.  Congress'  intent  was  for  the 
FHWA  to  report  and  make 
recommendatitHis  concerning  random 


testing  administered  by  means  othec 
than  carrier-administered  testing, 
PreUminary  data  from  the  four  state 
random  roadside  testing  project  indicate 
that  of  34.127  drug  tests  conducted. 
1,241  (3.9  percent)  were  positive  for 
drugs.  An  additional  1.305  drivers 
randomly  selected  for  a  drug  test 
refused  to  be  tested. 

The  report  is  to  address  the 
effectiveness  of  State-administered 
testing  in  detecting  individuals,  such  as 
owner-operadors.  who  might  otherwise 
avoid  detection  in  carrier-administered 
testing  programs.  The  report.  Congress 
stated,  may  also  iiKhide  testing  or  other 
detection  methods  performed  by  Federal 
or  local  agencies.  In  addition,  the  report 
is  to  address  the  funding  of  such  testing 
through  existing  State  grant  programs  or 
other  similar  programs.  The  report  is 
due  to  Congress  by  April  1994. 

U.S.  DOT  Employees 

In  the  Department's  federal  emplo>-ee 
testing  program,  the  random  testing  rate 
of  at  least  50  percent  was  phased-in  over 
the  first  j-ear  of  the  program  and 
achie\-ed  at  the  end  of  FTf'  1988.  A 
testing  rate  of  at  least  50  percent  was 
maintained  in  FY  198»-1991.  In  FY 
1992.  the  figures  include  testing  o\-er 
the  first  five  months  with  a  rate  of  at 
least  50  percent,  followed  by  se\-en 
months  of  testing  with  a  rate  of  at  least 
25  percent.  (FY93  figures  reflect  a  full 
year  with  the  lower  testing  rate)  The 
following  table  summarizes  DOT  federal 
employee  random  testing  data. 


FV88 

FY89 

FY90 

FY91 

FY92 

FV93 

Total  Number  0*  Random  Tests  

5.047 

42 

a83 

17.926 

92 

0.51 

19.103 

43 

0.23 

18.671 

40 

0.21 

12.454 

39 

0.31 

9.433 

24 

0.25 

Number  of  PoailiMes „ , 

Percent  PositMS 

As  noted  earlier,  the  USCG  has  been 
conductir>g  random  drug  tests  on  its 
active  duty  and  resen-e  uniformed 
personnel.  Rather  dian  setting  a  specific 


testing  rate  as  a  requirement  at  the 
beginning  of  the  fiscal  year,  the  USCG 
conducts  the  maximum  number  of  tests 
possible  from  the  funds  that  are 


appropriated.  The  percentage  of  positive 
results  (w-  random  tests  in  each  fiscal 
year  and  the  approximate  testing  rate  is  . 
as  follows: 


1987 

1988 

1988 

1990 

1991 

1992 

1993 

Percern  Po9i»r» „ _ 

Testing  Rate  Parcsnl „ 

1.57 
120 

V3T 
96 

68 
95 

41 
93 

41 
85 

78 
85 

75 
80 
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Toting  Rates  in  Various  Federal 
Agencies 

ExecuUve  Order  12564,  "Drug-Free 
Federal  Workplace,"  signed  by 
President  Reagan  in  September  1986, 
required  random  drug  testing  of  safety- 
and  security-related  federal  employees 
in  135  federal  executive  branch 
agencies.  According  to  a  1991  report  of 
the  General  Accounting  Office 
("Employee  Drug  Testing:  Status  of 
Federal  Agencies'  Programs:  Report  to 
the  Chairman,  Committee  on 
Governmental  Affairs,"  U.S.  Senate, 
(May  1991),  GAO/FFD-91-70. 14-19). 
the  random  drug  testing  rates  at  the  18 
agencies  that  GAO  reviewed  ranged 
from  4  to  100  percent.  In  November 
1992,  GAO  issued  a  follow-up  report 
entitled  "Employee  Drug  Testing: 
Opportunities  Exist  to  L^wer  Drug- 
Testing  Program  Costs."  GAO/GGD-93- 
13.  Although  the  1992  report  did  not 
reach  any  definitive  conclusions  as  to 
what  is  the  ideal  frequency  for  drug 
testing,  it  did  recommend  that  the 
Director  of  the  Office  of  National  Drug 
Control  Policy  work  with  drug-testing 
agencies  to  consider  modifications  to 
their  selected  frequency  levels  of 
employee  testing. 

The  Proposal 

This  NPRM  proposes  to  lower  the 
random  testing  rate  to  25  percent  for 
each  industry  regulated  by  an  operating 
administration  where  the  industry-wide 
random  positive  rate  is  less  than  1.0 
percent  for  2  consecutive  calendar  years 
while  testing  at  50  percent.  The  rate 
would  increase  back  to  50  percent  if  the 
industry  random  positive  rate  were  1.0 
percent  or  higher  for  any  entire 
subsequent  calendar  year.  Under  the 
proposal,  it  is  possible  that  different 
industries  will  be  subject  to  different 
rates  in  a  given  calendar  year. 

We  selected  the  1.0  percent  positive 
rate  as  the  rate  adjustment  standard 
based  on  the  experience  that  the 
military  and  other  workplace  programs 
have  had  with  deterrence-based  drug 
testing.  Their  results  reveal  that  no 
matter  what  rate  is  used  for  random 
testing,  the  testing  programs  will  never 
achieve  zero  positives.  There  always  is 
a  constant  group  of  "hard-core" 
individuals  of  less  than  1.0  percent  of 
the  population  who  are  detected 
positive  over  a  period  of  time;  these 
individuals  are  unaffected  by 
deterrence-based  testing  because  of 
addiction  or  belief  in  their  invincibility. 

Because  the  proposal  will  require 
review  of  the  data  and  calculations 
within  the  operating  administrations, 
the  NPRM  proposes  that  each  year  the 
Administrator  (or  Commandant  of  the 


Coi  St  Guard)  will  publish  in  the  Federal 
Rej  ister  the  miniTnnm  required  r. 
per  :entage  for  random  testing  of 
cov  }red  employees  during  the  calendar 
yea  •  following  publication.  Any  random 
rate  change  indicated  by  industry 
per  ormance  would  occur  at  the 
beg  nning  of  that  calendar  year.  We 
reqi  lest  comment  on  whether  a  different 
imi  lementation  cycle  would  be  better. 
T  le  Administrator's  decision  to 
lorize  a  decrease  (or  require  a  return 
va  50  percent  rate)  would  be  based 
ae  overall  positive  rate  in  the 
istry.  The  primary  source  of  data 
be  the  Management  Information 
Sysl  em  (MIS)  reports  from  covered 
emj  loyers  to  the  individual  operating 
adn  inistrations.  For  the  aviation  and 
rail  ndustries,  we  are  proposing  to  rely 
on  t  le  data  submitted  under  reporting 
reqi  irements  that  have  been  in  place 
sine  B  their  drug  testing  rules  were 
orig  nally  issued.  The  FAA  drug  testing 
rule  currently  requires  all  employere  to 
rep<  rt,  among  other  things,  the  total 
nun  her  of  tests,  the  number  of  positive 
tests  and  the  number  of  employees  that 
refu  led  to  be  tested.  Similarly,  FRA 
requ  ires  large  railroads  to  report 
deta  led  information  concerning  their 
druj  testing  performance.  Based  on 
thes  I  reports,  FAA  and  FRA  could 
low(  r  their  rate  to  25  percent  as  early  as 
Janu  iry  1995  (if  a  final  rule  is  issued  in 
this  -ulemaking  before  the  end  of  1994). 

Ui  der  the  NPRM,  if  a  given  covered 
emp  oyee  is  subject  to  random  drug 
testi  ig  under  the  drug  testing  rules  of 
mon  than  one  DOT  agency,  the 
emp  oyee  would  be  subject  to  random 
drug  testing  at  the  percentage  rate 
estai  lished  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
pero  nt  of  Uie  employee's  function. 
Simi  arly.  the  NPRM  provides  that  if  an 
emp  oyer  is  required  to  conduct  random 
drug  testing  under  the  drug  testing  rules- 
of  m  >re  than  one  DOT  agency,  the 
emp  oyer  mav  either  establish  separate 
pool  for  random  selection,  with  each 
pool  containing  covered  employees 
subj«  ct  to  testing  at  the  same  required 
rate,  ar  randomly  select  such  employees 
for  teisting  at  the  highest  percentage  rate 
estah  ished  for  the  calendar  year  by  any 
DOT  agency  to  which  the  employer  is 
subie  ct. 

Tn  5  proposal  includes  several 
prov  sions  to  provide  employers  greater 
flexil  ility  or  to  provide  greater  clarity. 
For  e  cample,  the  NPRM  proposes  that, 
if  the  employer  conducts  random  testing 
throu  jh  a  consortium,  the  number  of 
empl  >yees  to  be  tested  may  be 
calcu  ated  for  each  individual  employer 
or  mj  y  be  based  on  the  total  number  of 
covei  Bd  employees  subject  to  random 
testii  5  by  the  consortium.  In  order  to 


ensure  deterrence,  the  dates  for 
administering  random  tests  would  be 
required  to  be  spread  reasonably 
throughout  the  calendar  year . 

There  are  a  number  of  miportant 
issues  rebted  to  calculating  the  positive 
rate.  Consistent  with  the  final  rules 
addressing  alcohol  misuse  prevention 
that  are  being  pubUshed  in  today's 
Federal  Register,  the  term  "positive 
rate"  would  be  defined  in  the  definition 
section  of  each  operating  administration 
drug  rule  as,  "the  number  of  positive 
results  for  random  tests  conducted 
imder  this  part  plus  the  niunber  of 
refusals  of  random  tests  required  by  this 
part,  divided  by  the  total  number  of 
random  tests  conducted  imder  this  part 
plus  the  number  of  refusals  of  random 
tests  required  by  this  part." 

This  NPRM  would  add  a  definition  of 
"refuse  to  submit"  in  each  operating 
administration  drug  rule.  The  definition 
would  be  "a  covered  employee  (who) 
fails  to  provide  a  urine  sample  as 
required  by  49  CFR  part  40,  without  a 
valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process."  As  a  practical 
matter  this  means  that  refusals  to  take 
a  random  drug  test  would  count  as  a 
positive  result  for  the  purpose  of 
calculating  the  industry  random  test  rate 
and  would  couint  toward  the  number  of 
tests  required  to  be  conducted.  Since 
they  are  treated  as  if  they  are  positive, 
we  believe  they  should  be  coimted  in 
the  totals.  Moreover,  without  this 
approach,  the  system  could  be  easily 
abused.  For  example,  employers  with 
high  positive  rates  might  have  an 
incentive  to  subtly  communicate  that 
employees  that  test  positive  will  be  fired 
but  employees  that  refuse  to  be  tested 
will  receive  little  or  no  punishment. 

Drug  urine  samples  found  to  be 
adulterated  are  considered  a  refusal  to 
test  because  they  are  an  obstruction  of 
the  testing  process.  In  addition,  they 
count  as  positives  for  the  purpose  of 
calculating  the  industry  random  test  rate 
and  count  toward  the  niunber  of  tests 
required  to  be  conducted. 
Administrative  or  procedural  errors 
during  the  testing  process,  such  as 
breaking  the  container  holding  the 
sample,  are  considered  canceled  tests 
and  are  not  coimted  in  the  totals  when 
calculating  the  industry  random  test 
rate. 

Before  lowering  the  testing  rate  in  any 
industry,  the  Department  wants  to  be 
confident  that  the  data  are  reliable  and 
fairly  represent  the  drug  prevalence  in 
the  industry.  The  MIS  rules  require  that 
employers  submit  data  for  each  calendar 
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year  by  the  following  March  15th.  We 
envision  that  the  OAs  and  the  GST  I>ug 
Office  would  review  the  data  and  that 
the  Administrator  (or  Commandant) 
would  issue  a  determination  within  a 
few  months.  If  the  data  indicated  that  a 
change  in  the  rate  were  warranted,  the 
change  would  go  into  effect  the 
following  year,  beginning  January  1. 
This  process  is  the  same  as  the  one 
established  in  the  alcohol  fing)  rules 
published  elsewhere  in  today's  Federal 
Roister.  As  in  that  rule,  we  believe  that 
covered  entities  generally  need 
approximately  ooe'balf  year  lead  time  to 
adjust  their  procedures,  make  changes 
in  any  contracts  and  take  other 
necessary  action  to  adjust  to  an  increase 
or  decrease.  We  also  befieve  it  would  be 
best  to  keep  the  reporting  determination 
process  on  a  consistent,  calendar  year 
basis.  We  are  aware  that  this  process  has 
a  built-in  delay,  and  request  comments 
on  whether  there  is  some  easier  n^ethod 
that,  at  the  same  time,  provides 
adequate  time  to  gather  and  submit  data, 
issue  a  Federal  Register  notice,  and 
implement  the  cdiange. 

Of  equal  or  greater  concern  is  the 
built-in  lag  time  between  industry 
reports  of  rising  positive  rates  and  the 
OA's  re-imposition  of  the  50  percent 
testing  rate.  To  address  this  concern,  the 
rule  provides  that  the  rate  will  be  raised 
after  1  year  oi  data  indicating  a  positive 
rate  of  1 .0  percent  or  greater.  As  a 
practical  matter,  however,  any  industry 
that  is  lowered  to  a  25  percent  rate 
cannot  be  returned,  under  the  current 
pn^osal,  to  a  50  percent  rate  until  a 
year  after  the  data  indicating  the 
problem.  For  the  reasons  noted  above, 
we  do  not  think  it  is  practical  to  require 
a  change  in  the  testing  rate  on  shorter 
notice. 

We  recognize  tibat  because  the 
reported  positive  rate  is  obtained  bom 
data  whose  precision  is  eroded  by 
sampling  variance  and  measurement 
error,  and  whose  accuracy  is  diminished 
by  non-response  bias,  there  is  a  greater 
risk  that  it  diverges  frtim  the  actual 
positive  rate  in  the  population.  Each  OA 
will  be  using  MIS  data  collection  and 
sampling  methods  that  address  these 
issues  to  the  extent  possible  and  make 
sense  in  the  context.of  its  particular 
industry.  Where  not  all  emplo}rers  are 
included  in  the  reported  data,  the  OA 
will  decide  how  many  covered 
employers  must  be  required  to  report  or 
be  sampled;  this  decision  will  be  based 
on  the  number  of  employers  (not 
otherwise  required  to  report)  that  must 
be  sampled  to  ensure  that  the  reported 
data  from  the  sampled  employ«s 
reliably  reflects  the  data  that  would 
have  been  received  if  all  were  required 
to  report.  However,  we  retain  for  our 


discretion  the  dedaian  on  whethn  the 
reported  data  iriiably  support  the 
conclusion  {e^  based  on  audits  of 
company  records  that  show  significant 
falsification  of  lepoits).  If  the  reported 
data  are  not  sufficiently  reliable,  the  OA 
will  not  permit  the  random  rate 
adjustment  to  occur. 

We  have  proposed  using  industry 
positive  rates  (positive  tests  and  refusals 
to  test)  as  the  performance  benchmark 
rather  than  individual  employer  or  job 
category  positive  rates  urged  by  some 
commenters.  Company-by-company 
rates  would  be  extremely  difficult  to 
in^)lement  and  enforce,  would  be 
extremely  diffkult  to  ^]^y  to  small 
companies,  would  require  reports  from 
all  companies,  could  encourage  cheating 
(especially  in  areas  of  heavy 
competition),  and  could  excessively 
complicate  the  use  of  consortia. 
Although  an  individual  company  may 
have  reduced  incentive  to  lower  its 
positive  rate,  industry  organizations 
may  pressure  it  to  work  toward  a  more 
favorable  industry  random  testing  rate. 
Industry-wide  rates  should  be  much 
more  effective,  and  easier  to  implement 
and  enforce.  In  addition,  setting  testing 
rates  by  job  category  would  raise 
difficult  questions  of  classification  and 
might  appear  discriminatory  to  the 
employees  involved 

"The  practical  impUcation  of  this 
NPRM  is  that  FHWA.  RSPA  and  USCG 
would  remain  at  50  percent  until  they 
have  2  years  of  data  showing  that 
random  positive  rates  for  their 
industries  are  less  than  1.0  percent. 
FTA,  which  is  just  issuing  its  drug 
testing  niles  in  today's  Federal  Register, 
will  begin  random  drug  testing  at  50 
{>ercent.  Like  the  other<}perating 
administrations,  it  may  imly  lower  the 
rate  after  2  years  of  data  showing  that 
the  random  positive  rate  for  its  industry 
is  less  than  1  percent.  The  2-year  period 
for  motor  carriers  and  mass  transit 
would  only  start  after  their  new  drug 
testing  requirements  are  fully 
implemented,  i.e..  two  years  after  testing 
for  small  entities  starts.  If  this  proposal 
is  adopted,  we  mil  announce  in  the 
final  rule  in  this  rulemaking  whether 
one.  or  both,  industries  may  lower  their 
random  drug  testing  rate. 

The  Coast  Guard  is  also  proposing  to 
remove  existing  (and  no  longer 
applicable)  regulatory  language  that 
allowed  existing  marine  employers  to 
begin  their  random  drug  testing  at  a  25 
percent  annual  rate  (46  CFR  16.205(d)). 
This  provision  was  included  to  reduce 
the  initial  burden  that  the  then-new 
random  drug  testing  program  would 
impose  on  employers.  Because  the 
provision  no  longer  serves  any  purpose, 
and  may  lead  to  confusion,  the  Coast 


Guard  proposes  to  lemove  diis 
regulatey  langnaee. 

kSPA  is  propo^ng  to  revise  tte 
random  testing  cycle  to  a  mltmHar  year 

beginning  on  January  1  and  ending 
December  31.  The  December  23. 1994. 
Management  In&xmatioD  System  final 
rule  requires  operatore  to  begin 
collecting  drug  testing  data  in  1994.  and 
to  report  that  information  to  RSPA  on  an 
annual  basis  beginning  in  1995.  The 
current  regulations  required  operators  to 
begin  their  drug  testing  programs, 
including  random  testing,  in  April  and 
August  1990.  RSPA  believes  this 
proposed  change  will  eliminate  the 
confusion  and  administrative  burden 
expressed  by  many  operators  who  are 
conducting  random  testing  on  an  April- 
April  or  August-August  cycle  as 
required  by  the  current  regulations.  The 
proposed  revision  will  allow  operators 
to  conduct  random  testing  and  collect 
their  drug  testing  data  on  a  calendar 
year  cycle. 

Comparison  Witix  Alcohol  Misuse 
Prevention  Final  Rules 

With  one  major  exception,  this 
proposal  is  intended  to  mirror,  in 
concept,  the  final  rules  for  alcohol 
testing  being  issued  in  today's  Federal 
Register.  Those  rules  initiate  random 
alcohol  testing  at  a  25  percent  rate  and 
make  provision  for  the  testing  rate  to  be 
increased  to  50  percent  if  the  positive 
rate  is  1.0  percent  or  greater  for  any 
entire  subsequent  year,  and  decreased  to 
a  10  percent  testing  rate  if  less  than  0.5 
perqent  for  two  consecutive  years.  The 
exception  is  that  this  NPRM  does  not 
propose  to  lower  the  random  testing  rate 
to  10  percent  if  the  industry  positive 
rate  is  less  than  0.5  percent. 

The  Department  tentatively  finds  that 
a  25  percent  random  testing  rate  is  the 
minimal  efCective  rate  to  ensure 
deterrence  for  drug  use  and  to  allow  at 
least  a  modicum  of  detection.  The  drug 
rules  are  dealing,  by  and  large,  with 
illegal  substances  or,  at  least,  legal 
substances  that  are  being  used  contrary 
to  lawful  purposes.  Unlike  alcohol,  few 
people  can  readily  detect  most  drug  use 
from  behavior  or  appearance.  Because  of 
the  legaUty  of  alcohol  and  its  everjrday 
use  throughout  society,  many  people 
can  dedct  when  it  has  been  consumed 
or  when  a  person  is  under  the  influence. 
Another  distinction  is  that  drugs  are 
often  packaged  in  very  small  form,  such 
as  a  tablet  or  powder,  while  many 
common  forms  of  alcohol,  such  as  beer  * 
or  wine,  are  more  visible  because  of  the 
size  of  their  containers.  Thus,  alcohol 
misuse  appears  to  be  more  easily 
det^red  ;:r  detected  than  drug  use  and 
it  is  not  as  necessary  to  establ^  as 
strong  a  deterrence  for  alcohol  throt^ 
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the  tool  of  random  testing.  We  solicit 
comment,  however,  on  whether  the 
alcohol  approach  should  be  considered 
for  the  final  drug  rule. 

Regulatory  Analyses  and  Notices 

DOT  Regulatory  Policies  and  Procedures 

The  NPRM  is  considered  to  be  a 
sipnificant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
PR  11034,  because  of  the  substantial 
public  and  Congressional  interest  in  this 
subject.  Regulatory  evaluations  for  each 
OA  have  been  prepared  and  are 
available  for  review  in  the  respective 
dockets.  This  NPRM  was  reviewed  by 
the  Office  of  Information  and  Regulatory 
Affairs  pursuant  to  Executive  Order 
12866. 

FAA  estimates  an  average  potential 
cost  savings  of  approximately  $8.9 
million  per  year  if  the  testing  rate  is 
dropped  to  25  percent.  USCG  estimates 
an  annual  cost  savings  of  between  S0.8 
million  to  Sl.6  miUion  annually:  RSPA 
estimates  S2.05  milUon  per  year;  FRA 
estimates  $1  million  per  year;  FHWA 
estimates  $107  million  per  year,  and 
FTA  estimates  an  average  of  over  $7 
million  per  year.  Further  detail  is 
available  in  the  OA  regulatory 
evaluations,  which  are  available  in  the 
respective  dockets. 

Executive  Order  12612 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12630 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
any  potential  modification  in  the 
random  drug  testing  program  does  not 
pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

Regulatory  Flexibility  Act 

Depending  on  how  many,  if  any, 
transportation  industries  qualify  for  a 
reduction  in  the  random  testing  rate,  the 
proposal  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Some 
transportation  industries,  particularly 
motor  carriers,  pipelines,  maritime,  and 
transit,  ere  composed  of  many  smalf 
companies.  If  the  random  testing  rate 
were  reduced,  there  would  be  a 
significant  cost  savings,  as  discussed  in 
the  accompanying  regulatory  flexibility 
analyses.  In  addiWon.  to  the  extent  that 
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the  r  ite  is  lowered  it  might  have  a 
nega  ive  economic  impact  on  those 
cont  actors  who  provide  services  to 
emp  oyers  covered  under  the  rules, 
som(  ofwhom  are  small  entities,  llie 
Dep«  rtment  specifically  seeks  public 
comi  lent  on  the  effect,  if  any,  of 
potential  changes  in  the  program  on 
entities,  as  well  as  any  suggested 
ative  approaches.  Further  review 
le  conducted  based  on  comments 
on  this  notice. 
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Pape  Tvorfc  Reduction  Act 

Th  ire  are  a  number  of  reporting  or 
recor  ikeeping  requirements  associated 
with  X)T-mandated  drug  testing.  Some 
of  the  requirements  are  currently  part  of 
the  C  ^s'  drug  testing  rules  and  some 
have  )een  incorporated  as  a  result  of  the 
final  ules  setting  up  the  management 
infor  nation  systems  that  were 
publi  thed  in  the  Federal  Register  on 
Decei  aber  23, 1993.  To  the  extent  that 
fewei  random  tests  are  required  in  a 
given  transportation  industry,  there  will 
be  a  I  roportionate  reduction  in 
recor  (keeping,  but  no  change  in  the 
repor  ing  requirement. 

Natic  nal  Environmental  Policy  Act 

Th«  Department  has  determined  that 
this  n  ilemaking  is  not  a  major  Federal 
actioi  significantly  affecting  the  quality 
of  the  human  environment  and  that  an 
envin  inmental  impact  statement  is  not 
requii  ed. 

Issu  id  on  January  25. 1994,  in  Washington, 

Federj »  Pena, 

Secret  try  of  Transportation. 

List  o  Subjects  in  14  CFR  Part  121 

Air  carriers,  Aircraft.  Aircraft  pilots, 
Airm<  n.  Airplanes,  Air  transportation, 
Aviat  on  safety.  Drug  abuse.  Drugs, 
Narco  ics.  Pilots,  Safety,  Transportation. 

For  he  reasons  set  out  in  the 
prean  )le,  the  Federal  Aviation 
Admii  ustration  proposes  to  amend  14 
CFR  put  121,  as  follows: 

PART  121~CERTIFICATION  AND 
OPER  ^TIONS:  DOMESTIC.  FLAG,  AND 
SUPP  EMENTAL  AIR  CARRIERS  AND 
COMM  ERCIAL  OPERATORS  OF 
LARQ :  AIRCRAFT 

1.  T  le  authority  citation  for  part  121 
continpes  to  read  as  follows: 


1357. 
(t8vise( 
49  U. 
January 


S.Z. 


2. 

efii 
added 


definit  ion 


Auth  »rity:  49  U.S.C  1354(a).  1355. 1356. 
iJlOl.  1421-1430. 1485.  and  1502 
Pub.  L.  102-143.  October  28, 1991); 

106(g)  (revised.  Pub.  L  97-449. 
12. 1983). 


In  Appendix  I.  Sec.  II.  the-  ' 
on  of  "positive  rate"  would  be 
in  alphabetized  order.and  the 


definition  of  "refusal  to  submit"  would 
be  revised,  to  read  as  follows: 

Appendi^i  I  to  Part  121— Drug  Testing 
Pn^am 


27.  Definitions 

•  •        •        •        • 

Positive  rate  means  the  number  of  positive 
results  for  random  drug  tests  conducted 
under  this  part  plus  the  number  of  refusals 
to  take  random  tests  required  by  this  part, 
divided  by  the  total  number  of  random  drug 
tests  conducted  under  this  part  plus  the 
ntmiber  of  refusals  to  take  random  tests 
required  by  this  part 

•  •        •        •        • 

Refusal  to  submit  means  that  a  covered 
employee  foiled  to  provide  a  urine  sample  as 
required  by  49  CFR  pert  40.  without  a  valid 
medical  explanation,  after  he  or  she  has 
received  notice  of  the  requirement  to  be 
tested  in  accordance  with  this  appendix  or 
engaged  in  conduct  that  clearly  obstructs  the 
testing  process. 

3.  Appendix  I,  Section  V,  Paragraph  C 
is  revised  to  read  as  follows: 

Apendix  I  to  Part  121-^>rug  Testing 
Program 


V.  Types  of  Drug  Testing 
•         •         •         •         • 

C  Random  testing.  1.  Except  as  provided 
in  paragraphs  2-4  of  this  section,  the 
minimum  annual  percentage  rate  for  random 
drug  testing  shall  be  50  percent  of  covered 
employees. 

2.  The  Administrator's  decision  to  increase 
or  decrease  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  based  on  the 
reported  positive  rate  for  the  entire  Industry. 
All  information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports  required 
by  this  appendix  In  order  to  ensure 
reliability  of  the  date,  the  Administrator 
considers  the  quality  and  completeness  of  the 
reported  date,  may  obtain  additional 

,  information  or  reports  from  employers,  and 
may  make  appropriate  modifications  In 
calculating  the  industry  positive  rate.  Each 
year,  the  Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing  of 
covered  employees.  The  new  minimum 
annual  percentage  rate  for  random  drug 
testing  will  be  applicable  starting  January  1 
of  the  calendar  year  following  publication. 

3.  When  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  50  percent,  the 
Administrator  may  lower  this  rate  to  25 
percent  of  all  covered  employees  if  the 
Administrator  determines  that  the  data 
received  under  the  reporting  requirements  of 
this  appendix  for  two  consecutive  calendar 
years  indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent 

4.  When  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  25  percent, 
and  the  data  received  under  the  reporting 
requirements  of  this  appendix  for  any 
calendar  year  indicate  that  the  reported 
positive  rate  is  equal  to  or  greater  than  1.0 
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percent,  the  Administrator  will  increase  the 
minimum  annual  percentage  rate  for  random 
drug  testing  to  50  percent  of  all  covered 
employees. 

5.  The  selection  of  employees  for  random 
drug  testing  shall  be  made  by  a  scientifically 
valid  method,  such  as  a  random-number 
table  or  a  computer-based  random  number 
generate  that  is  matched  with  employees' 
Social  Security  numbers,  payroll 
identification  numbers,  or  other  comparable 
identifying  numbers.  Under  the  selection 
process  used,  each  covered  employee  shall 
have  an  equal  chance  of  being  tested  each 
time  selections  are  made. 

6.  The  employer  shall  randomly  select  a 
sufficient  numbier  of  covered  employees  for 
testing  during  each  calendar  year  to  equal  an 
annual  rate  not  less  than  the  minimum 
annual  percentage  rate  for  random  drug 
testing  determined  by  the  Administrator.  If 
the  employer  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be  calculated  for 
each  individual  employer  or  may  be  based  on 
the  total  number  of  covered  employees 
covered  by  the  consortium  who  are  subject  to 
random  drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part  or  any 
DOT  drug  testing  rule. 

7.  Each  employer  shall  ensure  that  random 
drug  tests  conducted  under  this  appendix  are 
unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  throughout  the  calendar  year. 

8.  If  a  given  covered  employee  is  subject 

to  random  drug  testing  under  the  drug  testing 
rules  of  more  than  one  DOT  agency,  the 
employee  shall  be  subject  to  random  drug 
testing  at  the  percentage  rate  established  for 
the  calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
employee's  function. 

9.  If  an  employer  is  required  to  conduct 
random  drug  testing  under  the  drug  testing 
rules  of  more  than  one  DOT  agency,  the 
employer  may— 

(a)  Establi.«h  separate  pools  for  random 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to  testing 
at  the  same  required  rate;  or 

(b)  Randomly  select  such  employees  for 
testing  at  the  highest  percentage  rate 
esteblished  for  the  calendar  year  by  any  DOT 
agency  to  which  the  employer  is  subject. 

Issued  in  Washington.  DC,  on  January  25. 
1994. 

David  R.  Hinson. 
Administrator,  Federal  Aviation 
Administration. 

List  of  Subjects  in  46  CFR  Part  16 

Drug  testing,  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16,  as  follows: 

PART  1»-CHEMiCAL  TESTINQ         ^ 

1.  The  authority  citation  for  part  16 
cx>ntinues  to  read  as  follows: 

Autfaortty:  46  U.S.C  2103,  3306.  7101 , 
7301  and  7701;  49  CFR  1.46. 


2.  In  §  16.105,  the  definitions  of 
Positive  rate  and  Refuse  to  take  (a  drug 
test)  are  added  in  alphabetized  order  to 
read  as  follows: 


$16,105 
part 


Definitions  of  terms  used  In  this 


Positive  rate  means  the  nimiber  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
nimiber  of  refusals  to  take  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  to  take  random  tests 
required  by  this  part. 

Refuse  to  submit  means  that  a 
crewmember  fails  to  provide  a  luine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 


S  16.205    [Amended] 

3.  In  §  16.205,  paragraph  (d)  is 
removed  and  reserved. 

4.  In  §  16.230.  paragraphs  (c)  and  (e) 
are  revised,  paragraph  (0  is  redesignated 
as  paragraph  (k),  and  new  paragraphs  (f) 
through  ())  are  added  to  read  as  follows: 

S  16.230    Random  testing  requirements. 

•        •        •        •        • 

(c)  The  selection  of  crewmembers  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  nimtber'generator  that  is 
matched  with  crewmembers'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the  testing 
frequency  and  selection  process  used, 
each  covered  crewmemb«r  shall  have  an 
equal  chance  of  being  tested  each  time 
selections  are 'made  and  an  employee's 
chance  of  selection  shall  continue  to 
exist  throughout  his  or  her  employment. 
As  an  alternative,  random  selection  may 
be  accomplished  by  periodically 
selecting  one  or  more  vessels  and  testing 
all  crewmembers  covered  by  this 
section,  provided  that  each  vessel 
subject  to  the  marine  employer's  test 
program  remains  equally  subject  to 
selection. 


(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  the  minimum  annual 
percentage  rate  for  random  drug  testing 
shall  be  50  percent  of  covered 
crewmembers. 


(f)  The  anntuil  rate  for  random  drug 
testing  may  be  adjusted  in  accordance 
with  this  paragraph. 

(1)  The  Conunandant's  decision  to 
increase  or  decrease  the  minimimi 
aimual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  random 
positive  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  ]}art.  In  order  to  ensure 
reliability  of  the  data,  the  Commandant 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
marine  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  positive  rate.  Each  year,  the 
Commandant  will  publish  in  the 
Federal  Register  the  minimum  aimual 
;>ercentage  rate  for  random  drug  testing 
of  covered  crewmembers.  The  new 
minimimi  aimual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(2)  When  the  minimiun  aimual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Commandant  may 
lower  this  rate  to  25  percent  of  all 
covered  crewmembers  if  the 
Commandant  determines  that  the  data  . 
received  under  the  reporting 
requirements  of  46  CFR  16.500  for  two 
consecutive  calendar  years  indicate  that 
the  reported  positive  rate  is  less  than  1.0 
percent. 

(3)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
imder  the  reporting  requirements  of  46 
CFR  16.500  for  any  calendar  year 
indicate  that  the  re{>orted  positive  rate 
is  equal  to  or  greater  than  1.0  percent, 
the  Commandant  will  increase  the 
minimimi  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  crewmembers. 

(g)  Marine  employers  shall  randomly 
select  a  sufficient  number  of  covered 
crewmembers  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimimi  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Commandant.  If  the 
marine  employer  conducts  random  drug 
testing  through  a  consortium,  the 
numb«r  of  crewmembers  to  be  tested 
may  be  calculated  for  each  individual 
marine  employer  or  may  be  based  on  the 
total  number  of  covered  crewmembers 
covered  by  the  consortium  who  are 
subject  to  random  drug  testing  at  the 
same  minimum  ■nnnal  percentage  rate 
under  this  part  or  any  DOT  drug  testing 
rule. 

(h)  Each  marine  employer  shall 
ensure  that  random  drug  tests 
conducted  under  this  part  are . 
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uaannounced  and  that  tb«  dates  for 
administering  random  tests  are  spread 
reasonably  throughout  the  calendar 
year. 

(i)  If  a  given  a>vered  crewmember  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  marine  employer, 
the  crewmember  shall  be  subject  to 
random  drug  testing  at  the  pooentage 
rate  estabU^ed  far  the  calendv  year  by 
the  DOT  agency  regulating  more  than  50 
percent  of  the  cre%vmember's  function. 

(j)  If  a  marine  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  marine  employer  may — 

(1)  Establish  separate  pools  for 
random  sllection,  with  each  pool 
containing  the  covered  ciewuiembers 
who  are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  Randomly  select  such 
crewmembers  for  testing  at  the  highest 
percentage  rate  established  for  the 
calendar  year  by  any  DOT  agency  to 
which  the  marine  employer  is  subject. 
•        •        •        •        • 

bsued  in  Washington.  DC  on  januaiy  25. 
1994. 

Adm.^MUliamKilB•.    - 

Coaunandant,  United  States  Coast  Guard. 

List  orSvb^ects  ia  40  CFR  Pert  199 

Drug  testing.  Pipeline  safety. 
Recordkeeping  and  reporting. 

For  the  reasons  set  out  in  the 
preemMe.  RSPA  proposes  to  amend  49 
CFR  part  199.  as  follows: 

PART  19»~0RUQ  AND  ALCOHOL 
TESTma 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority;  49  App.  U.SXl  1672. 1674a. 
1681, 1804. 1808.  and  2002;  49  CFR  1.53. 

2.  Section  199.3  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order 

1199.3    Definitions. 

•        •        •        •        • 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  subpart  plus  the 
number  of  refusals  of  random  tests 
required  by  this  subpart,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  sulmait  plus  the 
number  of  refusals  of  ranoom  tests 
required  by  this  subpart. 

Refuse  to  submit  means  that  a  covered 
employee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40. 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 


to  be  tested  in  accordance 
ha  provisions  of  this  subpart,  or 
mga^  in  ctmduct  that  clearly  obstructs 
process. 


requirement  I 

with 

eng 

the 


t(  sting] 


3.  i  tetion  199.11  is  amended  by 
revis  ng  paragraph  (c)  to  read  as  follows: 

$199.pi    Drug  tests  lequked. 

(c)  ^landom  testing.  (1)  Except  as 
provi  led  in  paragraphs  (b)  through  (d) 

of  thi  I  section,  the  tntnimum  anrnml 

perce  itage  rate  for  rand<un  drug  testing 
shall  w  50  percent  of  covered 
emplimaes. 

(2)  ^nie  Administrator's  decision  to 
increase  or  decrease  the  m<nimiin^ 
annul  1  percentage  rate  for  random  drug 
testln  { is  based  on  the  Reported  positive 
rate  fi  r  the  entire  industry.  All 

infon  latioo  used  for  this  determination 
is  dra  ivn  from  the  drug  MIS  reports 
requli  ed  by  this  part.  In  order  to  ensiire 
reliab  Jity  of  the  data,  the  Administrator 
consilers  the  quality  and  completeness 
of  thejreported  data,  may  obtain 
additmnal  information  or  reports  from 
openuOTs,  and  may  make  appropriate 
modlj  [cations  in  calculating  the 
Indus  ry  positive  rate.  Eadi  year,  the 
Admi  listrator  will  publish  in  the 
Fedcr  il  Register  the  mintmnm  annual 
parcel  itage  rate  for  random  drug  testing 
of  con  ued  employees.  The  new 
minln  lum  annual  percentage  rate  for 
rando  n  drug  testing  will  be  applicable 
startii  g  January  1  of  the  calendar  year 
foUoM  ing  publication. 

(3)  ^  Vhen  the  miniinum  annual 
percei  itage  rate  for  random  drug  testing 
is  50  ]  ercent.  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
coven  d  employees  if  the  Administrator 
deters  lines  that  the  data  received  under 
the  re]  lorting  requirements  of  §  199.25 
for  tw  I  consecutive  calendar  years 
Indica  [e  that  the  reported  positive  rate 
is  less  than  1.0  percent 

(4)  ^  /hen  the  mininnini  annua] 
percei  tage  rate  for  random  drug  testing 
is  25  I  ercent.  and  the  data  received 
under  the  reporting  requirements  of 

§  199.;  5  for  any  calendar  year  indicate 
that  th  9  reported  positive  rate  is  equal 
to  or  g  eater  than  1.0  percent,  the 
Admii  istrator  will  increase  the 
minim  tim  annual  percentage  rate  for 
randoi  j  drug  testing  to  50  percent  of  all 
covera  1  employees. 

(5)  T  he  selection  of  employees  for 
randoi  i  drug  testing  shall  be  made  by  a 
scienti  ically  valid  method,  such  as  a 
randoi  i  number  table  or  a  computer- 
based  ]  andom  nimtiber  generator  that  is 
matdu  d  with  employees'  Social 
Securii  y  numbers,  payroll  ideptification 
nurobc  rs,  at  other  comparable 

identif  dng  numbers.  Under  the 


selection  process  used,  each  covered 
employee  shaU  have  an  equal  diance  of 
being  tested  each  time  selections  are 
made. 

(6)  The  operator  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  yen  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  bv  the  Administrator.  If  the 
operator  conducts  random  drug  testing 
through  a  consortiiim,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  operator 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  miniTniiTn 
annual  percentage  rate  imder  this  part 
or  any  DOT  drug  testing  rule. 

(7)  Each  operator  ^aU  ensure  that 
random  drug  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasooabfy  throughout  the 
calendar  year. 

(8)  If  a  given  covered  emploj'ee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  tat  the  same  operator,  the 
employee  shall  be  subject  to  random 
dn^;  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(9)  If  an  operator  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  operator  may— 

(i)  ^^lish  separate  pools  for  randan 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to 
testing  at  the  same  required  rate;  or 

(ii)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  operator  is 
subject. 
•        •        •        •       « 

Issued  in  Washington,  D.C  on  lanuary  25. 
1994. 

Ana  Sol  Gutitees, 

Acting  Administrator,  Research  and  Special 

Programs  Administration. 

List  of  Sid>jects  in  49  CFR  Part  219 

Alcohol  and  drug  abuse.  Railroad 
safety.  Reporting  and  recoidkeejung 
requirements. 

For  the  reasons  stated  in  the 
preamble.  FRA  proposes  to  amend  49 
CFR  part  219.  as  follows: 

PART  219-COHTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  The  authority  for  part  219 
continues  to  read  as  follows: 
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AudMiriN:  45  U.S.C  431. 437,  and  438.  as 
amended:  Pub.  L  100-342;  Pub.  L.  102-143; 
and49CFRl.49(m). 

2.  Section  219.5  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  "positive  rate"  and 
"refuse  to  submit"  as  follows: 

$219.5   DennWons 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  imder  this  part  plus  the 
numben  of  refusals  of  random  tests 
required  by  this  part  . 

Refuse  to  submit  means  that  a  covered 
employee  Calls  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  valid  medical  explanation, 
after  he  or  she  has  received  notice  of  the 
requiremmit  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 

3.  Section  219.602  is  added  as 
follows: 

S  219.602   Admlntotretor's  determination  of 
random  drug  testing  rMe. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  \he 
minimum  annual  percentage  rate  for 
random  drug  testing  shall  be  50  percent 
of  covered  employees. 

(b)  The  Administrator's  decision  to 
increase  or  decrease  the  minimimi 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
railroads,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covered  employees.  The  new 
minimimi  annual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 


the  reporting  requirements  of  S  219.803 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent. 

(d)  When  the  minimnin  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  219.803  for  any  (lender  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensures  that  every  covered 
employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e.,  no 
employee  may  be  selected  as  a  result  of 
the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process. 

(f)  The  railroad  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administi«tor.  If  tiie 
railroad  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  railroad 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minlmiun 
annual  percentage  rate  under  this  part 
or  any  DOT  drug  testing  rule. 

(g)  Each  railroad  shall  ensiue  that 
random  drug  tests  conducted  under  this 
part  are  unaimoimced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  thrdUghout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  imder  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  railroad,  the 
employee  shall  be  subject  to  random 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(ij  If  an  railroad  is  required  to  cpnduct 
random  drug  testing  under  the  drug 
testing  rules  of  more  than  one  DOT 
agency,  the  railroad  may — 

(1)  Establish  separate  pools  for 
random  selection,  vfith  each  pool 
containing  the  covered  employees  who 


are  subject  to  testing  at  the  same 
reoulred  rate;  or 

12)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calenoar  year  by  any 
DOT  agency  to  which  the  railroad  is 
subject 

Issued  in  Washington,  DC  on  lanuary  25. 
1994. 

Jolem  M.  Melilaris. 

Administrator,  Federa]  Railroad 
Administration. 

List  of  Subjects  iB  40  CFR  part  382 

Alcohol  and  drug  abuse.  Highway 
safety,  RepcHting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  FHWA  proposes  to  amend  49 
CFR  part  382,  as  follows: 

PART  382-CONTROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

1.  The  authority  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2505;  49  U.S.C 
app.  2701  et  seq;  49  U.S.C  3102;  49  CFR 
1.48. 

2.  Section  382.107  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  for  "positive  rate"  and 
revising  the  definition  for  "refuse  to 
submit"  as  follows: 

$382,107    Oennltlons 


Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  nimiber  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part  . 

Refuse  to  submit  means  that  a  driver 
fails  to  provide  a  urine  sample  as 
required  by  49  CFR  part  40,  without  a 
valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process. 
•       J        •        •        • 

3.  New  paragraphs  (1)  though  (p)  are 
added  in  §  382.305,  as  follows: 

§382.305    Random  testing. 

(1)  Except  as  provided  in  paragraph  (b) 
of  this  section,  the  annual  percentage 
rate  for  random  drug  testing  will  be  not 
less  than  50  percent  of  the  drivers. 

(m)(l)  The  Administrator  will 
authorize  employers  to  lower  the  annual 
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percentage  nte  nquired  in  paragraph  (a) 
of  this  section  for  random  cmig  testing 
to  not  less  than  25  percent  of  all  drivers 
when  the  FHWA  determines  that  the 
data  received  by  the  FHWA  for  two 
consecutive  calendar  years  under  the 
reporting  requirements  of  §  382.403  of 
this  part  indicates  that  the  positive  rate 
is  less  than  1.0  percent.  When  the  data 
for  any  calendar  year  in  which  the 
annual  percentage  rate  for  random  drug 
testing  is  not  less  than  25  percent 
indicate  that  the  positive  rate  is  equal  to 
or  greater  than  1.0  percent,  the 
Administrator  will  require  employers  to 
increase  the  annual  percentage  rate  for 
random  drug  testing  to  not  less  than  50 
percent  of  aU  drivers. 

(2)  The  Administrator's  decision  to 
authorize  a  decrease  or  require  return  to 
the  50  percent  minimiun  annual 
percentage  rate  for  random  drug  testing 
will  be  based  on  the  positive  rate  in  the 
entire  industry.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  any  change  to  the 
minimum  required  percentage  for 
random  selection  of  drivers  undo*  this 
part.  The  change  will  be  applicable 
January  1  of  the  calendar  year  following 
publication. 

(3)  In  order  to  ensure  statistical 
validity,  the  Administrator  will  consider 
the  quality  and  completeness  of  the 
reported  data  and  will  make  appropriate 
modifications  in  calculating  the 
indxisiby  positive  rate. 

(n)  The  employer  shall  randomly 
select  a  sufficient  nimiber  of  drivers  for 
testing  during  each  calendar  yeai  to 
equal  an  annual  rate  not  less  than  the 
required  percentage  determined  by  the 
Administrator.  If  the  emplo3wr  conducts 
random  testing  through  a  consortium, 
the  number  of  driven  to  be  tested  may 
be  calculated  for  each  individual 
employer  or  may  be  based  on  the  total 
number  of  covered  employees  covered 
by  the  consortiimi  who  are  subject  to 
random  testing  under  this  part  or  by  any 
IXDT  drug  testing  rule.  The  dates  for 
administering  random  tests  shall  be 
spread  reasonably  throughout  Ihe 
calendar  year. 

(0)  If  a  given  driver  is  subject  to 
random  drug  testing  under  ihe  drug 
testing  rules  of  more  than  one  DOT 
agency  for  the  same  employer,  the 
driver  shall  be  subject  to  random  drug 
testing  at  the  percentage  rate  established 
for  the  calendar  year  by  the  DOT  agency 
regulating  more  than  50  percent  of  the 
driver's  function. 

(p)  If  an  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  employer  may — 

( 1 )  Establish  separate  pools  for 
random  selection,  with  each  pool 


contai  ting  driven  subject  to  testing  at 
the  sai  m  required  rate;  or 

(2)  I  andomly  select  such  drivers  for 
testing  at  the  highest  percentage  rate 
established  for  Uie  calendar  year  by  any 
DOT  agency  to  which  the  employer  is 
subjeo . 

Issue  1  in  Washington,  DC  on  January  25, 
1994. 

Rodne]  E.  Slater, 

Admim  itrator.  Federal  Highway 
Admiiii  itration. 

List  of  Subjects  in  49CFR  Pail  653 

Druj  testing.  Grant  programs— ' 
transp  irtation.  Mass  transportation. 
Report  ng  and  recordkeeping 
require  ments.  Safety.  Transportation. 

For  I  le  reasons  set  out  in  the 
preami  le.  the  Federal  Transit 
Admin  stration  proposes  to  amend  49 
CFR  pa  rt  653,  as  follows: 

PArrrisa— PREVENTION  of 

PROHI  SITED  DRUG  USE  IN  TRANSfT 
OPERi  TIONS 

1.  Tl  e  authority  citation  for  part  653 
contini  les  to  read: 

Anth«  rity:  Sec.  6,  Pub.  L  102-143, 105 
Stat.  91   ;  49  CFR  1.51. 

2.  Tt  B  definition  of  "positive  rate"  is 
added  i  ind  the  definition  of  "refuse  to 
submit '  is  revised  in  §  653.7  as  follows: 

$663.7   DeflnWona. 

•        •        • 
Posit  ve  rate  means  the  number  of 
positiv  1  results  for  random  drug  tests 
conduc  ted  under  this  part  plus  the 
numbei  of  refusak  of  random  tests 
require  1  by  this  part,  divided  by  the 
total  ni  mber  of  random  drug  tests 
ducked  under  this  part  plus  the 
of  refusals  of  random  tests 
by  this  part. 


con 
numbei 
require  1 


iploy  3e 


Refu 
em 

sample 
withou 
after 


i  ei 


engages 
the 


S  653.47 

(a) 
(b)  through 


mimmu  m 


to  submit  means  that  a  covered 
fails  to  provide  a  luine 
as  required  by  49  CFR  part  40, 
a  valid  medical  explanation, 
she  has  received  notice  of  the 
require<nent  to  be  tested  in  accordance 
with  thi  provisions  of  this  part,  or 

in  conduct  that  clearly  obstructs 
process. 


heor  1 


test  ng 


3.  Set  tion  653.47  is  revised  to  read  as 
follows    S 


(7   Rj^ttfom  testing. 


Ejcirept  I 


as  provided  in  paragraphs 
(d)  of  this  section,  the 
aimual  percentage  rate  for 
random]  drug  testing  shall  he  50  percent 
of  cove]  ad  employees. 

(b)  Tl  e  Administrator's  decision  to 
increas^  or  decrease  the  minimum 


annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
reqtiired  by  this  part  hi  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considera  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
employera,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  iwill  pubUsh  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covered  employees,  like  new 
minimum  annual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minim^^ni  Annua] 

percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  653.73 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1 .0  percent. 

(d)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  653.73  for  any  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  The  selection  of  employees  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
employer  conducts  random  drug  testing 
throu^  a  consortiimi,  the  niun^r  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  employer 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
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drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this  part 
or  any  DOT  drug  testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  drug  tests  conducted  imder  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  employer,  the 
employee  shall  be  subject  to  random 


drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(i)  If  an  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  employees  who 
are  subject  to  testing  at  the  same 
required  rate;  or 


(2)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  yeatby  any 
IXyr  agency  to  which  the  employer  is 
subject. 

Issued  in  Washington,  DC  on  January  25. 
1994. 

Gordon  J.  Linton, 

Administrator,  Federal  Transit 
Administration. 

IFR  Doc.  94-2040  Filed  2-3-94: 1:00  pml 
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DEPARTMENT  OF  THE  INTERIOP 

.  Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 


SUMMIARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


I  nterior  shall  publish,  in  the  Federal 

g  ster.  notice  of  approved  Tribal-State 

Confpacts  for  the  purpose  of  engaging  in 

i  in  (casino)  gaming  on  Indian 
rest  -vations.  The  Assistant  Secretary — 
Indi  m  Affairs,  Department  of  the 
Inte  ior,  through  her  delegated 
autl  ority,  has  approved  the  Gaming 
Con  pact  Between  the  Confederated 
Trih  3S  of  the  Umatilla  Indian 
Res«  rvation  and  the  State  of  Oregon, 
whi  ;h  was  executed  on  November  29. 
199;  . 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated:  February  2, 1994. 
Ada  E.  beer. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-3397  Filed  2-14-94;  8:45  ami 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process.  %(rith  a  focus  on  the  Federal  Register 
system  and  the  public's  role  In  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Regbter 
documents. 

4.  An  introduction  to  the  flndlng  aids  of  the  FR/CFK  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
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AgricuKurel  Marketing  Servic* 

PROPOSED  RULES 
Milk  marketing  orders: 
Tennessee  Valley.  7665  ♦ 

Agriculture  Department 

See  Agriciiltural  Mariceting  Service 
See  Forest  Service 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc: 
Fort  Lewis,  WA;  mechanized  or  armored  combat  forces 
stationing.  7671-7672 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Idaho  National  Engineering  Laboratory  Environmental 
Dose  Reconstruction  Project,  7679-7680 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Illinois  Riven  safety  zone,  7640-7641 
PROPOSED  RUI.ES 
Lifesaving  equipment: 
Hybrid  inflatable  personal  flotation  devices;  approval 
requirements 
Correction,  7668 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 
See  Army  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Electronic  contracting 
Correction.  7714 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  Governing  Board.  7672-7673 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 

Fuel  and  fuel  additives;  reformulated  gasoline,  7716- 
7878 
Hazardous  waste  program  authorizations: 
North  Carolina.  7641-7642 

Executive  Office  of  the  President 

See  Presidential  Documents 


Federal  Communications  Commission 

RULES 

Safety  and  special  radio  services: 

Stations  in  maritime  services — 
Qass  emergency  position  indicating  radio  beacons; 
correction,  7714 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Arkansas,  7669 

Hawaii,  7669 

Maine,  7668-7669 

Mississippi.  7669-7670 
NOTICES 
Applications,  bearings,  determinations,  etc.: 

Telephone  &  Data  Systems,  Inc..  7673-7674 

Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings;  Simshine  Act.  7713 

Applications,  hearing,  determinations,  etc.: 

Central  Hudson  Gas  &  Electric  Corp.,  7673 

Southern  Natural  Gas  Co.,  7673 

FMeral  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  7674 
Freight  forwarder  licenses: 
GT  International,  Inc.,  et  al.,  7674-7675 

Federal  Mine  Safety  and  Health  ftoview  Commission 

NOTICES 

Meetings;  Sunshine  Act,  7713 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  7675 
Meetings;  Sunshine  Act.  7713 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Aquatic  Nuisance  Species  Task  Force.  7682-7683 

Food  and  Drug  Administration 

RULES 

Color  additives: 
FD&C  Blue  No.  1  for  coloring  drugs  and  cosmetics 

intended  for- use  in  eye  area.  7636-7638 
FD&C  Red  No.  40  and  FD&C  Red  No.  40  for  coloring 
drugs  and  cosmetics  intended  for  use  in  eye  area, 
7635-7636 
NOTICES 
Meetings: 
Consumer  information  exchange,  7680 

Forest  Service 

PROPOSED  RULES 

National  Forest  System;  prohibitions  and  taw  enforcement 
support  activities,  7880-7892 


GeiMral  Services  Administration 

PftOPOSEO  RULES 

Federal  Acquisiti(Mi  Regulation  (FAR): 
Electronic  contracting 
Correction.  7714 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Preventii 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
MOnCES 
Privacy  Act: 
Systems  of  records.  7675-7679 

Health  Resources  and  Services  Administra^on 

NOTICES 

Grants  and  cooperative  agreements;  availabil  ty,  etc.: 

Maternal  and  child  health  community  intefrated  service 
systems  set-aside  program,  7680-7682 
Meetings;  advisory  committees: 

March.  7660 

Housing  and  Urt>an  Development  Departmefit 

RULES 

Public  and  Indian  housing: 
Family  self-sufficiency  program  guideline^  correction. 
7638-7640 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Paric  Service 

International  Investment  Office 

PROPOSED  RULES 

Mergers,  acquisitions,  and  takeovers  by  forei^  persons. 
7666-7668 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Boston  &  Maine  Corp.  et  al..  7684-7685 

Land  Management  Bureau 

RULES 

Range  management 
Wild  free-roaming  horse  and  burro  management- 
Prohibited  acts,  administrative  remedie;   and  penalties; 
private  maintenance  and  care  agreei  nent 
cancellation.  7642-7643 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administr^on 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Electronic  contracting 
Correction.  7714 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  7713 


National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Child  restraint  systems — 
Rear-facing  infant  restraint  systems;  interactions 
between  child  restraints  and  air  bags;  warning 
labels.  7643-7647 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  7656-7664 

Gulf  of  Alaska  groundfish,  7647-7656 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council.  7671 

Natiohal  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: . 

Pecos  National  Historical  Park.  NM,  7683 
Management  and  land  protection  plans;  availability,  etc.: 

Natchez  National  Historical  Park.  MS,  7683 
Meetings: 

Delta  Region  Preservation  Commission,  7683 

National  Paik  System  Advisory  Board,  7683-7684 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 
consideration;  biweekly  notices,  7685-7708 

Postal  Rate  Commission 

NOTICES 

Newspaper  Association  of  America;  briefing  cm  trends  in 

newspaper  industry,  7708 
Visits  to  facilities.  7708 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Environmental  effects  of  Federal  programs  on  minority 
and  low-income  populations  (E.O.  12898).  7629-7633 

Pul>iic  Health  Service 

See  Centera  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 
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Executive  Order  12898  of  February  11,  1994 

Federal  Actions  To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income  Populations 

f^i^^f^il^Ti^^./rc"*  '"  T  *'  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1-1.  IMPLEMENTATION. 

•^J^^V  "^p^^^"  Responsibilities.  To  the  greatest  extent  practicable  and  per- 
^ntK  M^.-  ^•^'J  consistent  with  the  principles  set  forth  in  the  report 
on  the  National  Performance  Review,  each  Federal  agency  shall  make  achiev- 
ing environmental  justice  part  of  its  mission  by  identifying  and  addressing 
as  appropriate,  disproportionately  high  and  adverse  human  Health  or  environ- 
mental effects  of  Its  programs,  policies,  and  activities  on  minority  populations 
and  low-income  populations  in  the  United  States  and  its  territories  and 
possessions,  the  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico 
and  the  Commonwealth  of  the  Mariana  Islands. 

f  ^~^r?C-^^^°"  K°"  ^"^f^gency  Working  Group  on  Environmental  Justice 
(a)  Withm  3  months  of  the  date  of  this  order,  the  Administrator  of  the 
Environmental  Protection  Agency  ("Administrator")  or  the  Administrator's 
designee  shall  convene  an  interagency  Federal  Working  Group  on  Environ- 
mental Justice  r Working  Group").  The  Working  Group  shall  comprise  the 
heads  of  the  following  executive  agencies  and  offices,  or  their  designees: 

a    Department  of  Defense;  (b)  Department  of  Health  and  Human  Senrices; 

c  Department  of  Housing  and  Urban  Development;  (d)  Department  of  Ubor- 
(ej  Department  of  Agriculture;  (f)  Department  of  Transportation:  (g)  Depart- 
ment of  Justice;  (h)  Department  of  the  Interior:  (i)  Department  of  c5)mmerce; 
())  Department  of  Energy;  (k)  Environmental  Protection  Agency;  (I)  Office 
of  Management  and  Budget;  (m)  Office  of  Science  and  Technology  Policy; 

n)  Office  of  the  Deputy  Assistant  to  the  President  for  Environmental  Policy; 
(oj  Office  of  the  Assistant  to  the  President  for  Domestic  Policy;  (p)  National 
Economic  Council;  (q)  Council  of  Economic  Advisers;  and  (r)  such  other 
Government  officials  as  the  President  may  designate.  The  Working  Group 
shall  report  to  the  President  through  the  Deputy  Assistant  to  the  President 
tor  Environmental  Policy  and  the  Assistant  to  the  President  for  Domestic 
Policy. 

(b)  The  Working  Group  shall:  (1)  provide  guidance  to  Federal  agencies 
on  criteria  for  identifying  disproportionately  high  and  adverse  human  health 
or  environmental  effects  on  minority  populations  and  low-income  poou- 
lations;  •^  ^ 

(2)  coordinate  with,  provide  guidance  to,  and  serve  a»  a  clearinghouse 
for.  each  Federal  agency  as  it  develops  an  environmental  justice  strategy 
as  required  by  section  1-103  of  this  order,  in  order  to  ensure  that  the 
administration,  interpretation  and  enforcement  of  programs,  activities  and 
policies  are  undertaken  in  a  consistent  manner; 

(3)  assist  in  coordinating  research  by,  and  stimulating  cooperation  among 
the  Environmental  Protection  Agency,  the  Department  of  Health  and  Human 
Services,  the  Department  of  Housing  and  Urban  Development,  and  other 
agencies  conducting  research  or  other  activities  in  accordance  with  section 
3-3  of  this  order; 

(4)  assist  in  coordinating  data  collection,  required  by  this  order; 


anc 


(i )  examine  existing  data  and  studies  on  environmental  justice; 

(( )  hold  public  meetings  as  required  in  section  5-502(d)  of  this  order; 


(; )  develop  interagency  model  projects  on  environmental  justice  that  evi- 
den  :e  cooperation  among  Federal  agencies. 

1- 1(13.  Development  of  Agency  Strategies,  (a)  Except  as  provided  in  section 
&-€)5  of  this  order,  each  Federal  agency  shall  develop  an  agency-wide 
envronmental  justice  strategy,  as  set  forth  in  subsections  (bHe)  of  this 
secBon  that  identifies  and  addresses  disproportionately  high  and  adverse 
human  health  or  environmental  effects  of  its  programs,  policies,  and  activities 
on  ninority  populations  and  low-income  populations.  The  environmental 
just  ce  strategy  shall  list  programs,  policies,  planning  and  public  participation 
proi  «sses.  enforcement,  and/or  rulemakings  related  to  human  health  or  the 
env  ronment  that  should  be  revised  to.  at  a  minimum:  (1)  promote  enforce- 
mei  t  of  all  health  and  environmental  statutes  in  areas  with  minority  popu- 
lati  ins  and  low-income  populations;  (2)  ensure  greater  public  participation; 
(3)  mprove  research  and  data  collection  relating  to  the  health  of  and  environ- 
mei  t  of  minority  populations  and  low-income  populations;  and  (4)  identify 
difi  irential  patterns  of  consumption  of  natural  resources  among  minority 
populations  and  low-income  populations.  In  addition,  the  environmental 
just  ce  strategy  shall  include,  where  appropriate,  a  timetable  for  undertaking 
idei  tified  revisions  and  consideration  of  economic  and  social  implications 
oft  le  revisions. 

ft )  Within  4  months  of  the  date  of  this  order,  each  Federal  agency  shall 
idei  tify  an  internal  administrative  process  for  developing  its  environmental 
just  ce  strategy,  and  shall  inform  the  Working  Group  of  the  process. 

(c )  Within  6  months  of  the  date  of  this  order,  each  Federal  agency  shall 
pro  ide  the  Working  Group  with  an  outline  of  its  proposed  environmental 
just  ce  strategy. 

(( )  Within  10  months  of  the  date  of  this  order,  each  Federal  agency 
sha  1  provide  the  Working  Group  with  its  proposed  environmental  justice 
stra  egy. 

(< )  Within  12  months  of  the  date  of  this  order,  each  Federal  agency 
sha  1  finalize  its  environmental  justice  strategy  and  provide  a  copy  and 
wri  ten  description  of  its  strategy  to  the  Working  Group.  During  the  12 
period  from  the  date  of  this  order,  each  Federal  agency,  as  part 
environmental  justice  strategy,  shall  identify  several  specific  projects 
can  be  promptly  undertaken  to  address  particular  concerns  identified 
the  development  of  the  proposed  environmental  justice  strategy,  and 
for  implementing  those  projects. 

Within  24  months  of  the  date  of  this  order,  each  Federal  agency 
1  report  to  the  Working  Group  on  its  progress  in  implementing  its 
agency-wide  environmental  justice  strategy. 
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tf )  Federal  agencies  shall  provide  additional  periodic  reports  to  the  Work- 
ing 3roup  as  requested  by  the  Working  Group. 

■104.  Reports  to  the  President.  Within  14  months  of  the  date  of  this 
ordi  r.  the  Working  Group  shall  submit  to  the  President,  through  the  Office 
of  t  le  Deputy  Assistant  to  the  President  for  Environmental  Policy  and  the 
Offi:e  of  the  Assistant  to  the  President  for  Domestic  Policy,  a  report  that 
des<  ribes  the  implementation  of  this  order,  and  includes  the  final  environ- 
mei  tal  justice  strategies  described  in  section  l-103(e)  of  this  order 

Sec]  2-2.  FEDERAL  AGENCY  RESPONSIBILITIES  FOR   FEDERAL  PROGRAMS.   Each 

agency  shall  conduct  its  programs,  policies,  and  activities  that  sub- 

taif  ialiy  affiect  human  health  or  the  environment,  in  a  manner  that  ensures. 

such  programs,  policies,  and  activities  do  not  have  the  effect  of  excluding 

ons  (including  populations)  from  participation  in.  denying  persons  (in- 

clu<}ing  populations)  the  benefits  of.  or  subjecting  persons  (including  popu- 
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lations)  to  discrimination  under,  such  programs,  policies,  and  activities, 
because  of  their  race,  color,  or  national  origin. 

Sec.  3-3.  RESEARCH,  DATA  CXKLECnON,  AND  ANALYSIS. 

3-301.  Hmnan  Health  and  Environmental  Research  and  Analysis,  (a)  Envi- 
ronmental human  health  research,  whenever  practicable  and  appropriate, 
shall  include  diverse  segments  of  the  population  in  epidemiological  and 
clinical  studies,  including  segments  at  high  risk  from  environmental  hazards, 
such  as  minority  populations,  low-income  populations  and  workers  who 
may  be  exposed  to  substantial  environmental  hazards. 

(b)  Environmental  human  health  analyses,  whenever  practicable  and  appro- 
priate, shall  identify  multiple  and  cumulative  exposures. 

(c)  Federal  agencies  shall  provide  minority  populations  and  low-income 
populations  the  opportunity  to  comment  on  the  development  and  design 
of  research  strategies  undertaken  pursuant  to  this  order. 

3-302.  Human  Health  and  Environmental  Data  Collection  and  Analysis. 
To  the  extent  permitted  by  existing  law,  including  the  Privacy  Act,  as 
amended  (5  U.S.C  section  552a):  (a)  each  Federal  agency,  whenever  prac- 
ticable and  appropriate,  shall  collect,  maintain,  and  analyze  information 
assessing  and  comparing  environmental  and  human  health  risks  borne  by 
populations  identified  by  race,  national  origin,  or  income.  To  the  extent 
practical  and  appropriate.  Federal  agencies  shall  use  this  Information  to 
determine  whether  their  programs,  policies,  and  activities  have  disproportion- 
ately high  and  adverse  human  health  or  environmental  effects  on  minority 
populations  and  low-income  populations: 

(b)  In  connection  with  the  development  and  implementation  of  agency 
strategies  in  section  1-103  of  this  order,  each  Federal  agency,  whenever 
practicable  and  appropriate,  shall  collect.  mainUin  and  analyze  information 
on  the  race,  national  origin,  income  level,  and  other  readily  accessible  and 
appropriate  information  for  areas  surrounding  facilities  or  sites  expected 
to  have  a  substantial  environmental,  human  health,  or  economic  effect  on 
the  surrounding  populations,  when  such  facilities  or  sites  become  the  subject 
of  a  substantial  Federal  environmental  administrative  or  judicial  action. 
Such  information  shall  be  made  available  to  the  public,  unless  prohibited 
by  law;  and 

(c)  Each  Federal  agency,  whenever  practicable  and  appropriate,  shall  col- 
lect, maintain,  and  analyze  information  on  the  race,  national  origin,  income 
level,  and  other  readily  accessible  and  appropriate  information  for  areas 
surrounding  Federal  facilities  that  are:  (1)  subject  to  the  reporting  require- 
ments under  the  Emergency  Planning  and  Community  Right-to-Know  Act, 
42  U.S.C  section  11001-11050  as  mandated  in  Executive  Order  No.  12856; 
and  (2)  expected  to  have  a  substantial  environmental,  human  health,  or 
economic  effect  on  surrounding  populations.  Such  information  shall  be  made 
available  to  the  public,  unless  prohibited  by  law. 

(d)  In  carrying  out  the  responsibilities  in  this  section,  each  Federal  agency, 
whenever  practicable  and  appropriate,  shall  share  information  and  eliminate 
unnecessary  duplication  of  efforts  through  the  use  of  existing  data  systems 
and  cooperative  agreements  among  Federal  agencies  and  with  State,  local, 
and  tribal  governments. 

Sec.  4-4.  SUBSISTENCE  CONSUMPTION  OF  FISH  AND  WILOUFE. 

^-401.- Consumption  Patterns.  In  order  to  assist  in  identifying  the  need 
for  ensuring  protection  of  populations  with  differential  patterns  of  subsistence 
consumption  of  fish  and  wildlife.  Federal  agencies,  whenever  practicable 
and  appropriate,  shall  collect,  maintain,  and  analyze  information  on  the 
consumption  patterns  of  populations  who  principally  rely  on  fish  and/or 
wildlife  for  subsistence.  Federal  agencies  shall  communicate  to  the  public 
the  risks  of  those  consumption  patterns. 
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Guidance.  Federal  agencies,  whenever  practicable  and  appropriate, 

work  in  a  coordinated  manner  to  publish  guidance  reflecting  the  latest 

scieiiific  informatiofi  available  concerning  methods  for  evaluating  the  human 

risks  associated  with  the  consumption  of  pollutant-bearing  fish  or 

i.  Agencies  shall  consider  such  guidance  in  developing  their  policies 
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Sec  B-5.  PUBUC  PARTICIPATION  AND  ACCESS  TO  INFORMATION,  (a)  The  public 
may  submit  recommendations  to  Federal  agencies  relating  to  the  incorpora- 
tion of  environmental  justice  principles  into  Federal  agency  programs  or 
polic  es.  Each  Federal  agency  shall  convey  such  reconunendations  to  the 
Wori  ing  Group. 

(b)  Each  Federal  agency  may,  whenever  practicable  and  appropriate,  trans- 
late ( rucial  public  documents,  notices,  and  hearings  relating  to  human  health 
or  thi )  environment  for  limited  English  speaking  populations. 

(c) 
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Each  Federal  agency  shall  work  to  ensure  that  public  documents. 
!S,  and  hearings  relating  to  human  health  or  the  environment  are  con- 
Linderstandable,  and  readily  accessible  to  the  public. 

The  Working  Group  shall  hold  public  meetings,  as  appropriate,  for 
J  urpose  of  fact-finding,  receiving  public  comments,  and  conducting  in- 
-  concerning  environmental  justice.  The  Working  Group  shall  prepare 
slic  review  a  summary  of  the  conunents  and  recommendations  dis- 
cussed at  the  public  meetings. 

Sec.    ^.  GENERAL  PROVISIONS. 

fr-4  m.  Responsibility  for  Agency  implementation.  The  head  of  each  Federal 
ageni  ;y  shall  be  responsible  for  ensuring  compliance  with  this  order.  Each 
Fedeal  agency  shall  conduct  internal  reviews  and  take  such  other  steps 
as  mi  y  be  necessary  to  monitor  compliance  with  this  order. 

6-J  02.  Executive  Order  No.  12250.  This  Executive  order  is  intended  to 
supp  ement  but  not  supersede  Executive  Order  No.  12250,  which  requires 
cons  stent  and  effective  implementation  of  various  laws  prohibiting  discrimi- 
natoi  y  practices  in  programs  receiving  Federal  financial  assistance.  Nothing 
hereia  shall  limit  the  effect  or  mandate  of  Executive  Order  No.  12250. 

6^  03.  Executive  Order  No.  12875.  This  Executive  order  is  not  intended 
to  lir  lit  the  effect  or  mandate  of  Executive  Order  No.  12875. 

&-<  04. 
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t.  Scope.  For  purposes  of  this  order,  Federal  agency  means  any  agency 

Working  Group,  and  such  other  agencies  as  may  be  designated 

President,  that  conducts  any  Federal  program  or  activity  that  substan- 

affects  human  health  or  the  environment.  Independent  agencies  are 

requested  to  comply  with  the  provisions  of  this  order. 

6-1  05.  Petitions  for  Exemptions.  The  head  of  a  Federal  agency  may  petition 
the  'resident  for  an  exemption  from  the  requirements  of  this  order  on 
the  g  "ounds  that  all  or  some  of  the  petitioning  agency's  programs  or  activities 
shou  d  not  be  subject  to  the  requirements  of  this  order. 

6-406.  Native  American  Progmms.  Each  Federal  agency  responsibility  set 
under  this  order  shall  apply  equally  to  Native  American  programs, 
'ition,  the  Department  of  the  Interior,  in  coordination  with  the  Working 
,  and.  after  consultation  with  tribal  leaders,  shall  coordinate  steps 
taken  pursuant  to  this  order  that  address  Federally-recognized  Indian 
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Costs.  Unless  otherwise  provided  by  law,  Federal  agencies  shall 
the  financial  costs  of  complying  with  this  order. 

General.  Federal  agencies  shall  implement  this  order  consistent 
and  to  the  extent  permitted  by,  existing  law. 

Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 

lent  of  the  executive  branch  and  is  not  intended  to.  nor  does  it 

>  any  right,  benefit,  or  trust  responsibility,  substantive  or  procedural, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminisbation 

21CFRPart74 

[Docket  No.  920-0292] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Red  No.  40 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUtiMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  FD&C  Red  No.  40  and 
FD&C  Red  No.  40  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  This  action 
is  in  response  to  a  petition  Gled  by  The 
Cosmetic,  Toiletry,  and  Fragrance 
Association  (CFTA). 

DATES:  Effective  February  17. 1994, 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
written  objections  and  requests  for  a 
hearing  by  March  18, 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-254-9519. 
SUPPLEMENTARY  INFORMATION: 

l.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  11. 1992  (57  FR 
35833),  FDA  announced  that  a  color 
additive  petition  (CAP  6C0203)  had 
been  filed  by  CTFA,  1101  17th  St.  NVV.. 
suite  300.  Washington,  DC  20036. 
proposing  that  the  color  additive 


regulations  for  FD&C  Red  No.  40  be 
amended  to  provide  for  the  safe  use  of 
FD&C  Red  No.  40  and  its  lakes  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  The 
petition  was  filed  under  section  721  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  379e).  CTFA  later 
amended  the  petition  to  limit  the  lakes 
requested  for  eye  area  use  to  the  FD&C 
Aluminum  Lake  prepared  in  accordance 
with  §  82.51  (21  CFR  82.51). 

n.  Definitioiis 

Section  70.3(s)  (21  CFR  70.3(s)) 
defines  the  term  "area  of  the  eye"  as 
"the  area  enclosed  within  the 
circumference  of  the  supra-orbital  ridge 
and  the  infra-orbital  ridge,  including  the 
eyebrow,  the  skin  below  the  eyebrow, 
the  eyelids  and  the  eyelashes,  and 
conjunctival  sac  of  the  eye,  the  eyeball, 
and  the  soft  areolar  tissue  that  lies 
within  the  perimeter  of  the  infi^-orbital 
ridge." 

The  term  "lake"  is  defined  in  §  70.3(1) 
as  "a  straight  color  extended  on  a 
substratum  by  adsorption, 
coprecipitation,  or  chemical 
combination  that  does  not  include  any 
combination  of  ingredients  made  by 
simple  mixing  process." 

m.  Background 

Section  70.5(a)  (21  CFR  70.5(a))  states 
that  "No  listing  or  certification  of  a 
color  additive  shall  be  considered  to 
authorize  the  use  of  any  such  color 
additive  in  any  article  intended  for  use 
in  the  area  of  the  eye  unless  such  listing 
or  certification  of  such  color  additive 
specifically  provides  for  such  use."  The 
petitioner  has  requested  that  FD&C  Red 
No.  40  and  FD&C  Red  No.  40  Aluminum 
Lake  be  listed  for  use  in  the  area  of  the 
eye. 

Part  82  (21  CFR  part  82)  lists  the 
certifiable  provisionally  listed  colors 
and  specifications,  and  includes  a 
description  of  and  specifications  for  the 
lakes  that  are  permitted  for  use  in  foods 
(§82.51)  and  in  drugs  and  cosmetics 
(§82.1051).  Sections  82.51  and  82.1051 
list  the  acceptable  lakes  that  can  be 
combined  with  the  straight  colors  listed 
therein.  The  petitioner  has  requested 
that  this  order  be  limited  to  the 
Aluminum  Lake  of  FD&C  Red  No.  40. 
prepared  in  accordance  with  §82.51. 
Section  82.51  also  limits  to  alumina  the 
substrata  that  can  be  used  for  FD&C 
lakes. 


IV.Saliety 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  color 
additive.  FDA  has  considered  the  safety 
data  submitted  to  support  current 
listings  for  the  use  of  FD&C  Red  No.  40 
in  foods,  drugs,  and  cosmetics.  FDA  has 
also  evaluated  ocular  toxicity  studies 
submitted  to  support  eye  area  use  of  the 
color  additive  and  its  aluminum  lake. 
The  agency  has  determined  that  the 
petitioned  use  is  safe  because  no 
adverse  effects  were  found  in  these 
studies  at  levels  relevant  to  the 
petitioned  use. 

V.  Conclusions 

Based  on  data  contained  in  the 
petition  and  other  relevant  information. 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  use  of  FD&C  Red  No.  40 
and  FD&C  Red  No.  40  Aluminum  Lake 
as  color  additives  in  the  area  of  the  eye. 
and  that  the  additives  are  safe  for  their 
intended  use.  The  agency  also 
concludes  on  the  basis  of  available  data 
that  the  color  additive  will  perform  its 
intended  effect  and  thus  is  suitable  for 
the  petitioned  uses.  The  agency, 
therefore,  is  amending  the  color  additive 
regulations  in  §§  74.1340(b)  and 
74.2340(b)  (21  CFR  74.1340(b)  and 
74.2340(b))  to  provide  for  the  use  of 
FD&C  Red  No.  40  and  FD&C  Red  No.  40 
Aluminum  Lake  in  drugs  and  cosmetics 
intended  for  use  in  the  area  of  the  eye. 

This  document  provides  for  the 
permanent  listing  of  the  aluminum  lake 
of  FD&C  Red  No.  40  for  use  in  the  area 
of  the  eye.  Other  uses  of  the  lakes  of 
FD&C  Red  No.  40  are  already 
permanently  listed  under  §§  74.1340 
and  74.2340.  The  agency  notes  that 
§§  74.1340(a)(3)  and  74.2340(a)(2)  refer 
to  §§82.51  and  82.1051  for  the 
manufacturing  process  and 
specifications  for  the  lakes  of  FD&C  Red 
No.  40.  While  the  agency  recognizes  that 
this>eferral  is  to  a  section  that  is 
designated  as  provisional,  FDA 
considers  this  referral  to  be  appropriate 
because  that  section  defines  current 
good  manufacturing  practice  and 
provides  appropriate  specifications  to 
ensure  the  quality  and  purity  of  lakes 
made  with  the  color  additive.  The 
agency  has  under  consideration  an 
action  to  permanently  list  all  lakes  that 
have  been  provisionally  listed  under 
parts  81  and  82.  When  that  action  is 
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completed,  FDA  intends  to  amend  this 
lefeiral  as  appropriate. 

VL  Inspection  itf  Docnments 

In  accordance  with  §  71.15  (21  CFR 
71.1S).  the  petition  and  the  doamients 
that  EDA  considered  and  reUed  upon  in 
reaching  its  decisi<m  to  list  the 
petitioned  uses  are  available  for 
inspection  at  the  Center  for  Food  Safety 
ana  Applied  Nutrition  (address  above) 
by  appointment  with  the  information 
contact  person  tisted  above.  As 
provided  in  S  71.15.  the  agency  will 
delete  from  the  doomients  any 
materials  that  are  not  available  for 
public  disclosure  befiwe  making  the 
documents  available  for  inspection. 

Vn.  EaviromMoUl  biq>«ct 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  mvironment.  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dodcets  Management  Brandi 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday. 

Vm.  Ob|ectioiH 

Any  person  viho  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  18, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  obiections 
thereta  Each  (Ejection  shall  be 
separately  numbered,  and  eadi 
numbered  otnection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  tot  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  me  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docummts 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
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thrt  ugh  Friday.  FDA  will  publish  notice 
oft  le  objections  that  the  agency  has 
reo  ived  or  lack  thereof  in  the  Federal 
Re|  ister. 

Lis  (rf*  Subjects  in  21  CFR  Part  74 

C  Dior  additives.  Cosmetics.  Drugs. 

1  lerefore.  under  the  Federal  Food. 
Dn  g.  and  Cosmetic  Act  and  under 
aut  lority  delegated  to  theCommissicmer 
of  food  and  Drugs.  21  CFR  part  74  is 
amended  as  follows: 

PART  74— USTINQ  OF  COLOR 
AO  XnVES  SUBJECT  TO 
CEITIFICATION 

1  The  authority  citation  for  21  CFR 
par :  74  is  revised  to  read  as  follows: 

A  uthority;  Sees.  201. 401, 402, 403. 408, 
501  502. 505. 601. 602,  701.  721  of  the 
Pec  sral  Pood.  Drug,  and  Cosmetic  Act  (21 
U.SlC  321.  341.  342.  343,  348,  351,  352,  355. 
361>  362,  371,  379e). 

Section  74.1340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{74.1340    FMCRadNo.40. 


( >)  Uses  and  restrictions.  (1)  FD&C 
Re(  No.  40  and  FD&C  Red  No.  40 
Ah  minum  Lake  may  be  safely  used  in 
col  >ring  drugs,  including  those 
int  inded  for  use  in  the  area  of  the  eye, 
sul  ject  to  the  restrictions  on  the  use  of 
col  }r  additives  in  §  70.5(b)  and  (c)  of 
thijt  chapter,  in  amoimts  consistent  with 
cm  rent  good  manufocturing  practice. 

( t)  Other  lakes  of  FD&C  Red  No.  40 
ma  f  be  safialy  used  in  coloring  drugs, 
sulject  to  the  restrictions  on  the  use  of 
cofcr  additives  in  §  70.5  of  this  chapter, 
in  I  imounts  consistent  with  current  good 
ma  nuEacturing  practice. 
•        *        •       • 

Section  74.2340  is  amended  by 
realising  paragrai^  (b)  to  read  as  follows: 

{7..2340    FDACRadNo.40. 


B))  Uses  and  restrictions.  FD&C  Red 
No  40  may  be  safely  used  in  coloring 
cd  metics  generally,  except  that  only 
FD  kC  Red  No.  40  and  FD&C  Red  Na  40 
Al  iminum  Lake  may  be  safely  used  in 
CO  oring  cosmetics  intended  for  use  in 
th(  area  of  the  eye.  These  uses  are 
su  tject  to  the  following  restrictions: 

1)  The  color  additive  may  be  used  in 
an  ounts  consistent  with  current  good 
m{  nufacturing  practice. 

2)  The  color  additive  shall  not  be 

ex  >osed  to  oxidizing  or  reducing  agents 
thi  t  may  a^ect  the  integrity  of  the  color 
ad  iitives  or  any  other  condition  that 
ml  y  affect  their  integrity. 


Dated:  February  9, 1994. 
MiduMl  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  94-3553  Piled  2-15-94;  8:45  am) 
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21  CFR  Part  74 
[Dpck0tNo.B2C-O29q 

Listing  Of  Color  AddittvM  Subject  to 
Certification;  FD&C  Blue  No.  1 

AOaiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  FD&C  Blue  No.  1  and 
FD&C  Blue  No.  1  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  This  action 
is  in  response  to  a  petition  filed  by  the 
Cosmetic.  Toiletry,  and  Fragrance 
Association  (CTFA). 
DATES:  Effective  February  17. 1994, 
except  as  to  any  (H'ovisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
Mrritten  objections  and  requests  for  a 
hearing  by  March  18, 1994. 
ADDRESSES:  Sulmiit  written  objections  to 
the  Dodiets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavtm  Dr.. 
Rockville.  MD  20857. 

FOR  nmrHER  information  contact: 
Robert  L.  Martin.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration.  200  C  ^  SW. 
Washington,  DC  20204.  202-254-9519. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  11 ,  1992  (57  FR 
35633).  FDA  aimounoed  that  a  color 
additive  petition  (CAP  6C0206)  had 
been  filed  by  CTFA.  1101 17th  St.  NW., 
suite  300,  Washington.  DC  20036.  The 
petition  proposed  that  the  color  additive 
regulations  for  FD&C  Blue  No.  1  be 
amended  to  provide  for  the  safe  use  of 
FD&C  Blue  Na  1  and  its  lakes  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye.  The 
petition  was  filed  under  section  721  of 
the  Federal  Food,  Dnig,  and  Cosmetic 
Act  (21  U.S.C.  379e).  CTFA  later 
amended  the  petition  to  limit  the  lakes 
requested  for  eye  area  use  to  FD&C  Blue 
No.  1  Aluminum  Lake  prepared  in 
accordance  with  §62.51  (21  CFR  82.51). 

n.  Definitions 

Section  70.3(s)  (21  CFR  70.3(s)) 
defines  the  term  "area  of  the  eye"  as 


"the  area  enclosed  within  the 
circumference  of  the  supra-orbital  ridge 
and  the  infra-orbital  ridge,  including  the 
eyebrow,  the  skin  below  the  eyebrow, 
the  eyelids  and  the  eyelashes,  and 
conjunctival  sac  of  the  eye,  the  eyeball, 
and  the  soft  areolar  tissue  that  lies 
within  the  perimeter  of  the  infra-orbital 
ridge."  The  term  "lake"  is  defined  in 
§  70.3(1)  as  "straight  color  extended  on 
a  substratum  by  adsorption, 
coprecipitation.  or  chemical 
combination  that  does  not  include  any 
combination  of  ingredients  made  by 
simple  mixing  process." 

m.  Background 

SecUon  70.5(a)  (21  CFR  70.5(a))  states 
that  "No  listing  or  certification  of  a 
color  additive  shall  be  considered  to 
authorize  the  use  of  any  such  color 
additive  in  any  article  intended  for  use 
in  the  area  of  die  eye  unless  such  listing 
or  certification  of  such  color  additive 
specifically  provides  for  such  use."  The 
regulations,  in  §81.1  (21  CFR  81.1), 
state  that  the  color  additive  lakes  listed 
therein  may  not  be  used  in  products  that 
are  intended  to  be  used  in  the  area  of 
the  eye.  The  petitioner  has  requested 
that  the  uses  for  FD&C  Blue  No.  1  and 
FD&C  Blue  No.  1  Aluminum  Lake  be 
expanded  to  include  uses  in  the  area  of 
the  eye. 

Part  82  (21  CFR  part  82)  lists  the 
certified  provisionally  Hsted  colors  and 
specifications  and  includes  a 
description  of,  and  specifications  for. 
the  lakes  that  are  permitted  for  use  in 
foods  (§  82.51)  and  in  drugs  and 
cosmetics  (§82.1051).  Sections  82.51 
and  82.1051  list  the  acceptable  lakes 
that  can  be  combined  with  the  straight 
colors  listed  therein.  The  petitioner  has 
requested  that  this  order  be  limited  to 
the  Aluminum  Lake  of  FD&C  Blue  No. 
1,  prepared  in  accordance  with  §82.51 
Section  82.51  also  limits  the  substrata 
that  can  be  used  for  FD&C  lakes  to 
alumina. 

IV.  Safety 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  color 
additive.  FDA  has  considered  the  safety 
data  submitted  previously  to  support 
current  listings  for  the  use  of  FD&C  Blue 
No.  1  in  foods,  drugs,  and  cosmetics. 
FDA  also  evaluated  ocular  toxicity 
studies  submitted  to  support  eye  area 
use  of  the  color  additive  and  its 
aluminum  lake.  FDA  has  determined 
that  the  petitioned  use  is  safe,  because 
no  adverse  effects  were  found  in  these 
studies  at  levels  relevant  to  the 
petitioned  use 


V.  Conclusions 

Based  on  data  contained  in  the 
petition  and  other  relevant  material, 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  bom  the  use  of  FD&C  Blue  No.  1 
and  FD&C  Blue  No.  1  Aluminum  Lake 
as  color  additives  in  the  area  of  the  eye, 
and  that  the  additives  are  safe  for  their 
intended  use.  The  agency  also 
concludes  on  the  basis  of  available  data 
that  the  color  additive  will  perform  its 
intended  effect  and  thus  is  suitable  for 
the  petitioned  uses.  The  agency, 
therefore,  is  amending  the  color  additive 
regulations  in  §§  74.1101(c)  and 
74.2101(c)  (21  CFR  74.1101(c)  and 
74.2101(c))  to  provide  for  the  use  of 
FD&C  Blue  No.  1  and  FD&C  Blue  No.  1 
Aluminum  Lake  in  drugs  and  cosmetics, 
respectively,  intended  for  use  in  the 
area  of  the  eye. 

This  docimient  provides  for  the 
permanent  listing  of  the  aluminum  lake 
of  FD&C  Blue  No.  1  for  use  in  the  area 
of  the  eye.  Other  uses  of  the  lakes  of 
FD&C  Blue  No.  1  are  provisionally  listed 
under  §§81.1,  82.51,  82.101.  and 
82.1051.  The  agency  notes  that 
§§  74.1101(b)(2)  and  74.2101(b)(2)  refer 
to  §§  82.51  and  82.1051  for  the 
manufacturing  process  and 
specifications  for  the  lakes  of  FD&C 
Blue  No.  1.  While  the  agency  recognizes 
that  this  referral  is  to  a  section  that  is 
designated  as  provisional.  FDA 
considers  this  referral  to  be  appropriate 
because  that  section  defines  current 
good  manufacturing  practice  and 
provides  appropriate  specifications  to 
ensure  the  quality  and  purity  of  lakes 
made  with  the  color  additive.  The 
agency  has  under  consideration  an 
action  to  permanently  list  all  lakes  that 
have  been  provisionally  listed  under 
parts  81  and  82.  When  thnt  action  is 
completed.  FDA  intends  to  amend  this 
referral  as  appropriate. 

VI.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  list  the 
petitioned  uses  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  (address  above) 
by  appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15.  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection 

VII.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Vm.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  18, 1994,  file 
vkrith  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  sf>ecify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tne  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  74  is 
amended  as  follows: 

PART  74-LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows. 

Authority:  Sees.  201.  401.  402  403  409 
SOI.  502.505.601.602.  701.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  .Art  (21 
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VS.C.  321.  341.  342.  343. 348,  351.  352.  355. 
361.  362.  371.  379e). 

2.  Section  74.1101  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  74.1 101    FCaC  BhM  Na  1. 

•  •         •         •         • 

(b)  Specifications.  (1)  Tbe  color 
additive  FD&C  Blue  No.  1  for  use  in 

coloring  drugs  generally  shall  conform 
in  specifications  to  the  requirements  of 
§  74.101(b). 

(2)  FD&C  Blue  No.  1  Aluminum  Lake 
shall  be  prepared  in  accordance  with 
the  requirements  of  §  82.51  of  this 
chapter. 

(c)  Uses  and  restrictions.  (1)  FD&C 
Blue  No.  1  may  be  safely  used  for 
coloring  drugs,  including  drugs 
intended  for  use  in  the  area  of  the  eye, 
in  amounts  consistent  with  current  good 
manufocturing  practice. 

(2)  FD&C  Blue  No.  1  Aluminum  Lake 
may  be  safely  used  for  coloring  drugs 
intended  for  use  in  the  area  of  the  eye, 
in  amounts  consistent  with  current  good 
manufacturing  practice,  subject  to  the 
restrictions  on  the  use  of  color  additives 
in  §  70.5(b)  and  (c)  of  this  chapter. 

•  *        *        •        * 

3.  Section  74.2101  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

f  74.2101     FDACBIueNo.1. 


(b)  Specifications.  (1)  The  color 
additive  FD&C  Blue  No.  1  shall  conform 
in  speciHcations  to  the  requirements  of 
§  74.101(b). 

(2)  FD&C  Blue  No.  1  Aluminum  Lake 
shall  be  prepared  in  accordance  with 
the  requirements  of  §  82.5 1  of  this 
chapter. 

(c)  Uses  and  restrictions.  (1)  FD&C 
Blue  No.  1  may  be  safely  used  for 
coloring  cosmetics  generally,  including 
cosmetics  intended  for  use  in  the  area 
of  the  eye.  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(2)  FD&C  Blue  No.  1  Aluminum  Lake 
may  be  safely  used  for  coloring 
cosmetics  intended  for  use  in  the  area 
of  the  eye.  in  amounts  consistent  with 
current  good  manufacturing  practice. 
•        *        *        •        • 

Dated:  Februar>'  9. 1994 
Micliaei  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-3554  Filed  2-15-94;  8.43  am] 
BIUMO  COOE  «160-0t-F 


Dl  PARTMENT  OF  HOUSING  AND 
U(  BAN  DEVELOPMENT 

Of  ice  of  the  Assistant  Secretary  for 
Pu  Mic  and  Indian  Housing 

24  CFR  Parts  90S.  962  and  984 

[Dt  icket  No.  R-04-1633;  FR-2961-C-051 

Rll  1 2S77-AB15 

Fa  fnity  Setf-Sufficiency  Program; 
C<rrection 

AG  ENCY:  Qffice  of  the  Assistant 
Se  ::retary  for  Public  and  Indian 
He  using.  HUD. 
AC  nON:  Interim  rule;  correction. 


SU  yiMARV:  On  May  27, 1993  (58  FR 
•30  J58),  the  Department  published  in  the 
Fe  leral  Register  an  interim  rule  that 
im  plemented  the  requirements  and 
pr  tcedures  that  will  govern  local  Family 
Se  f-Sufficiency  programs  beginning  or 
CO  itinuing  in  Federal  Bscal  year  1993. 
Tt  e  Department  also  published  a  final 
ru  e  which  adopted  the  interim  rule  as 
th  I  final  regulations  for  the  Family  Self- 
Si  fficiency  Program,  and  which  final 
ru  e  will  be  effective  on  May  27, 1994 
(oi  le  year  hx>m  the  date  of  publication  in 
ac  X)rdance  with  the  program's 
au  :horizing  legislation).  (The  interim 
ru  e  was  elective  30  days  from  the  date 
of  sublication  and  solicited  public 
CO  nment.) 

lie  purpose  of  this  document  is  to 
CO  rrect  technical  errors  contained  in  the 
M  ly  27. 1993  interim  rule. 
Ef  ACTIVE  DATE:  June  28. 1993. 
FG  n  FURTHER  INFORMATION  CONTACT:  For 
se  :tion  8  issues:  Madeline  Hastings. 
Dl  rector,  Rental  Assistance  Division, 
ro  >m  4204.  Telephone  number  (202) 
7C  »-2841. 

"or  public  housing  mtuiagement 
is!  ues:  Edward  Whipple,  Director, 
Q  cupancy  Division,  room  4206. 
T(  lephone  number  (202)  708-0744. 

•or  Indian  Housing  issues:  Dominic 
N(  tssi.  Director.  Office  of  Indian 
H(  lusing.  room  4140.  Telephone  number 
(2  >2)  708-1015. 

"or  supportive  service  issues:  Paula 
BI  int.  Supportive  Services  Coordinator. 
O  fice  of  Resident  Initiatives,  room 
41 12.  Telephone  number  (202)  708- 
4214. 

The  address  for-each  of  these  contacts 
is  the  Department  of  Housing  and  Urban 
D(  velopment.  451  Seventh  Street.  SW., 
W  jshington.  DC  20410.  The  telephone 
ni  mbers  listed  are  not  toli-h-ee 
n\  mbers.  Hearing-impaired  persons 
m  ty  contact  these  offices  via  TDD  by 
CJ  ling  (202)  708-9300  or  l-(800)  877- 
3:9. 

S(  PPt^MENTARY  INFORMATKM:  On  May 
z: ,  1993  (58  FR  30858).  the  Department 


published  in  the  Federal  Register  an 
interim  rule  that  implemented  the 
requirements  and  procedures  that  will 
govern  local  Family  Self-Sufficiency 
(FSS)  programs  beginning  or  continuing 
in  Federal  fiscal  year  (FY)  1993.  The 
Department  also  published  a  final  rule 
which  adopted  the  interim  rule  as  the 
final  regulations  for  the  Family  Self- 
Sufiiciency  Program,  and  which  final 
rule  will  be  effective  on  May  27, 1994 
(one  year  from  the  date  of  publication  in 
accordance  with  the  program's 
authorizing  legislation).  (The  interim 
rule  was  effective  30  days  from  the  date 
of  publication  and  solicited  public 
comment.) 

The  purpose  of  this  document  is  to 
correct  editorial  errors  contained  in  the 
May  27. 1993  interim  rule.  The 
following  provides  a  summary  of  the 
corrections  that  are  being  made  by  this 
document. 

Corrections  1  and  2.  Section  106(j)  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28. 1992)  made 
op>eration  of  a  local  FSS  program 
optional  for  Indiem  housing  authorities 
(DiAs)  for  the  Indian  housing  program. 
For  the  Indian  housing  program,  the 
FSS  rule  provides  that  IHAs  that  elect 
to  operate  local  FSS  programs  are  not 
subject  to  minimum  program  size 
requirements  as  are  housing  agencies 
(HAs)  other  than  IHAs.  Note  that  the 
part  962  regulations,  which  are  the 
regulations  applicable  to  the  public 
housing  FSS  program,  contain  a  section 
concerning  minimum  program  size 
requirements— 24  CFR  962.105 
(Minimum  program  size).  (See  table  of 
sections  at  58  FR  30889.)  No  comparable 
section,  however,  is  contained  in  the 
Indian  housing  FSS  regulations.  (See 
table  of  sections  at  58  FR  30883). 

Two  provisions  in  the  Indian  housing 
FSS  regulations  inadvertently  make 
reference  to  minimum  program  size 
requirements — paragraph  (a)(2)  in 
§905.3020  (Program  implementation) 
and  §905.3021  (Administrative  fees). 
(See  58  FR  30887,  first  column  for  both 
citations.)  The  last  sentence  of 
paragraph  (a)(1)  of  §  905.3020  also  uses 
the  phrase  "families  required  to  be 
served"  (emphasis  added)  which 
indicates  that  IHAs  are  subject  to 
minimum  program  size  requirements. 
Accordingly,  the  reference  to  minimum 
program  size  requirements  in  these  two 
sections  is  incorrect,  and  is  removed  by 
th's  notice. 

In  addition.  §905.3021 
(Administrative  fees)  also  contains  a 
missing  word.  This  section  provides 
that  the  performance  funding  system 
(PFS)  shall  provide  for  the  inclusion  of 
"reasonable  and  administrative  costs." 
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The  correct  phrase  should  be 
"reasonable  and  eiiffble  administrative 
costs." 

Corrections  3,10  and  19.  In  each  of 
the  three  FSS  rules  (the  Indian  housing 
FSS  rule,  the  public  housing  FSS  rule, 
and  the  section  8  FSS  rule),  the  phrase, 
"without  good  cause,"  should  have  been 
inserted  where  the  rule  discusses 
termination  of  the  FSS  contract  of 
participation  on  the  basis  of  the  fiamily's 
failure  to  comply  with  the  contract 
terms.  Accordinglv.  this  phrase  is  added 
to  §905.3022  (b)(5)  ai^d  (h)(2),  §  962.303 
(b)(5)  and  (h)(2),  and  §984.303  (b)(5) 
and  (i).  (See.  respectively.  58  FR  30887 
(second  column),  30894  (first  column), 
and  30900  (third  column)). 

In  addition  to  inserting  the  phrase 
"without  good  cause"  in  §  984.303(bMS). 
the  word  "without"  in  paragraph 
(b)(5](i)  of  this  section  should  be 
"withhold."  (See  58  FR  30900). 

Correction  4.  In  §  905.3024(b)  (Total 
tenant  payment  and  increases  in  family 
income),  the  second  "or"  should  be 
"for."  (See  58  FR  3088,  second  column.) 

Corrections  5-8.  In  the  definitions  of 
"Action  plan."  "CertificaUon,"  "FSS 
account."  "Program  Coordinating 
Committee."  and  "Self-sufficiency"  in 
§  962.103  (Definitions),  the  word 
"subpart"  in  each  definition  should  be 
"part."  (See  58  FR  30889.  third  column. 
and  58  FR  30890.  second  and  third 
columns.) 

Correction  9.  In  §  962.302 
(Administrative  fees),  the  word 
"eligible"  should  be  inserted  after  the 
words  "reasonable  and"  in  the  fourth 
line  of  this  paragraph.  (See  58  FR 
30893.) 

Correction  11.  In  §962.305  (FSS 
account),  in  paragraph  (b)(l)(i).  the 
second  "FSS"  should  be  followed  by  the 
word  "credit"  (See  58  FR  30895.  first 
column.) 

Correction  12.  In  §  962.30S(c),  the 
heading  "Disbursement  before 
expiration  of  contract  term"  should  be 
italicized  to  clarify  that  this  is  the 
heading  for  this  paragraph.  (See  58  FR 
30895,  second  column.) 

Correction  13.  In  §  962.305(e).  the 
phrase  "unless  such  use  is  prohibited  by 
the  statute  or  regulations  governing  the 
particular  homeownership  program" 
was  inadvertently  omitted.  (See  58  FR 
30895.  third  column.)  This  phrase  is 
included  in  the  comparable  section  in 
the  Indian  housing  FSS  regulations.  (See 
§  905.3024(e)  at  58  FR  30689,  first 
column.) 

Corrections  14-17.  In  the  definitions 
of  "Action  plan."  "Certification."  'FSS 
account."  and  "Self-sufficiency"  in 
§  984.103  (Definitions),  the  word 
"subpart"  in  each  definition  should  be 
"part."  (See  58  FR  30896  middle 


column,  and  58  FR  30897.  first  and 
second  columns.} 

Correction  18.  In  the  definition  of 
"FSS  related  senice  program"  in 
§984.103.  the  phrase  "ofthis  subpart" 
is  urmecessary  and  should  be  omitted. 
(See  58  FR  30897  ) 

This  document  will  correct  the  above 
technical  errors. 

The  Depaitmoit  noes  not  intend  to 
make  any  substantive  amendments  to 
the  FSS  program  rules  until  the  FSS 
final  rule  becomes  effective  on  May  27. 
1994.  The  Department  has  received  34 
public  comments  on  the  May  27. 1993 
FSS  Interim  and  final  rules.  The 
Department  is  reviewing  these 
comments  and  may  consider  further 
amendments  to  the  FSS  final  rule,  after 
the  rule  becomes  effective  on  May  27. 
1994. 

Accordingly.  FR  Doa  93-12326,  an 
interim  rule  published  in  the  Federal 
Register  on  May  27, 1993  (58  FR  30858), 
is  corrected  to  read  as  follows: 

1.  On  pages  30886  and  30867.  in 
§905.3020,  the  last  sentence  of 
paragraph  (a)(1),  in  the  third  column  on 
page  30886.  and  paragraph  (a)(2).  in  the 
first  column  on  page  30887,  are 
corrected  to  read  as  follows: 

§005.3020    Program  implementation, 
(a)*  •  • 

(1)  Program  startup.  *  •  •  Full 
delivery  of  the  supportive  services  to  be 
provided  to  the  total  number  of  Eamilies 
to  be  served  under  the  program  need  not 
occur  within  12  mouths,  but  must  occur 
by  the  deadline  set  forth  in  paragraph 
(a)(2)  of  this  section. 

(2)  FuU  enrollment  and  delivery  of 
services.  Except  as  provided  in 
paragraph  (a)(3)  of  this  section,  the  UL\ 
must  have  completed  e^irollment  of  the 
total  number  of  families  to  be  served 
under  the  FSS  program,  ind  must  have 
begun  delivery  of  the  supp<Htive 
services  within  two  years  from  the  date 
of  notification  of  approval  of  the 
application  for  new  Indian  housing 
units. 

•        •        •        •        • 

2.  On  page  30887.  in  the  first  column. 
§  905.3021  is  corrected  to  read  as 
follows: 

§  905.3021    Administrative  fees. 

The  performance  funding  sv-stem 
(PFS).  provided  under  section  9(a)  of  the 
Act.  shall  provide  for  the  inclusion  of 
reasonable  and  eligible  administrative 
costs  incurred  by  IHAs  in  carrying  out 
local  FSS  programs.  These  costs  are 
subject  to  appropriations  by  the 
Congress. 

3.  On  pages  30887  and  30888.  In 
§905.3022,  paragraph  (b)(5),  on  page 
30887  in  the  second  column,  and 


paragraph  (h)(2).  on  page  30888  in  the 
first  column,  are  corrected  to  read  as 
follows: 

I905J022   Contraet  of  participation. 

•  •        •        •       * 

(b)*  *  • 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participaticHi  shall  specify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  condition  of  the  contract  of 
participation,  without  good  cause,  the 
IHAmay: 

(h)*  •  • 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation  without  good  cause; 

•  •       •       •       • 

§905.3024    [Corrected] 

4.  On  page  30888.  in  the  second 
column,  in  §  905.3024(b),  correct  the 
word  "or"  the  second  time  it  appears  to 
read  "for." 

§962.103    tCorrwiMf] 

5.  On  page  30889,  in  the  third 
column,  in  §962.103,  in  the  definition 
of  "Action  Plan,"  correct  the  word 
"subpart"  to  read  "part." 

6.  On  page  30890,  in  the  first  colunm. 
in  §  962.103,  in  the  definition  of 
"Certification,"  correct  the  word 
"subpart"  to  read  "part." 

7.  On  page  30890,  in  the  third 
column,  in  §962.103,  in  the  definition 
of  "Program  Coordinating  Committee." 
correct  the  word  "subpart"  to  read 
"part." 

8.  On  page  30890,  in  the  third 
column,  in  §962.103,  in  the  definition 
of  "Self-sufficiency,"  correct  the  word 
"subpart"  to  read  "part" 

§962.302    (Conrectadl 

9.  On  page  30893.  in  the  third 
column,  in  §962.302,  add  the  word 
"eligible"  after  the  words  "reasonable 
and"  in  line  4. 

10.  On  page  30894,  in  the  first  and 
third  column,  in  §  962.303.  correct 
paragraphs  (b)(5)  introductory  text  and 
paragraph  (h)(2)  to  read  as  follows: 

§962.303   Contract  Of  parttcipatton. 

(b)*  •  • 

(S)  Consequences  of  noncompliance 
with  the  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply,  without 
good  cause,  with  the  terms  and 
conditions  of  the  contract  of 
participation,  which  includes 
compliance  with  the  public  housing 
lease,  the  PHA  may: 
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(h)*  •  • 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  imder  the  contract 
of  participation  without  good  cause; 


S  062.305    [Corrwtlon] 

11.  On  page  30895,  in  the  first 
colimm,  in  §  962.305,  correct  paragraph 
(b)(l)(i)  introductory  text  by  adding  the 
word  "credit"  between  the  words  "FSS" 
and  "shall." 

12.  On  page  30895.  in  the  second 
column,  in  §  962.305,  correct  paragraph 
(c)(2)  by  italicizing  the  heading — 
"Disbursement  before  expiration  of 
contract  term." 

13.  On  page  30895.  in  the  third 
column,  in  §  962.305.  correct  paragraph 
(e)  to  read  as  follows: 

1962.305    FSS  account 

(e)  Use  of  FSS  account  funds  for 
homeownership.  An  FSS  family  may  use 
its  FSS  accoimt  funds  for  the  purchase 
of  a  home,  including  the  purchase  of  a 
home  under  one  of  HDD's 
homeownership  programs,  or  other 
Federal.  State,  or  local  homeownership 
programs  unless  such  use  is  prohibited 
by  the  statute  or  regulations  governing 
the  particular  homeownership  program. 

1984.103    [CorreetMq 

•        •        •        •        * 

14.  On  page  30896,  in  the  second 
column,  in  §  984.103.  in  the  definition 
of  "Action  plan,"  correct  the  word 
"subpart"  to  read  "part." 

15.  On  page  30896,  in  the  second 
column,  in  §984.103,  in  the  definition 
of  "Certification,"  correct  the  word 
"subpart"  to  read  "part." 

16.  On  page  30897,  in  the  first 
column,  in  §  984.103,  in  the  definition 
of  "FSS  account,"  correct  the  word 
"subpart"  to  read  "part." 

17.  On  page  30897,  in  the  first 
column,  in  §  984.103,  in  the  definition 
of  "FSS  related  service  program," 
remove  the  phrase  "of  this  subpart." 

18.  On  page  30897,  in  the  second 
column,  in  §984.103,  in  the  definition 
of  "Self-sufficiency."  correct  the  word 
"subpart"  to  read  "part." 

19.  On  pages  30900  and  30901,  in 
§984.303,  correct  paragraphs  (b)(5) 
introductory  text  and  (b)(5)(i)  on  page 
30900  in  the  third  column,  and  correct 
paragraph  (i)  on  page  30901  in  the 
second  column,  to  read  as  follows: 

§984.303    Contract  of  participation. 

(b)*  •  • 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  specify  that  if  the 
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FSS  fami  y  fails  to  comply,  without 
good  cause,  with  the  terms  and 
conditions  of  the  contract  of 
participa  ion,  which  includes 
complian  ce  with  the  assisted  lease,  the 
PHA  maj : 

(i)  WitJ  hold  the  supportive  services; 

•  *        •        •        • 

(i)  Opt  on  to  terminate  section  8 
housing  and  supportive  service 
assistance.  The  PHA  may  terminate  or 
withhold  section  8  housing  assistance, 
the  supp<  rtive  services,  and  the  FSS 
family's  j  articipation  in  the  FSS 
program,  f  the  PHA  determines,  in 
accordant »  with  the  hearing  procedures 
provided  in  24  CFR  882.216  and 
887.405,  hat  the  FSS  family  has  failed 
to  compl;  without  good  cause  with  the 
requiremi  mts  of  the  contract  of 
participason  as  provided  in  paragraph 
(b)(5)  oft  lis  section. 

•  *        •        • 

Dated:  F  ibruary  7, 1994. 
MyraL, 
Assistant 
[FRDoc 
HUiNQ 
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( eneral  Counsel  for  Eegulations. 
9f-3457  Filed  2-15-94;  8:45  am) 


DEPARTI  lENT  OF  TRANSPORTATION 
Coast  Gu  ard 
Pirt 


33  CFR 

ICOTPSt 

RIN2115-AA97 


165 
.ouis  94-003] 


Safety  Zo  ne;  Illinois  River 

agency:  C  bast  Guard,  DOT, 
ACTION:  T  tmporary  final  rule. 


summary:  The  Coast  Guard  is 
establishi  ig  a  safety  zone  on  the  Illinois 
River.  Thi  i  regulation  is  needed  to 
protect  ta  ik  barges  bom  the  hazards 
associate<  with  ice.  The  regulation  will 
restrict  ge  leral  navigation  in  the 
regulated  irea  for  the  safety  of  vessel 
traffic  an(  the  protection  of  life  and 
property )  long  the  river. 

EFFECTIVE  DATES:  This  regulation  is 
effective  J  muary  25. 1994  and  will 
terminate  on  March  10, 1994  unless 
sooner  tei  tninated  by  the  Captain  of  the 
Port. 

FOR  FURTHER 
LT  Timot 
Captain  o 
at  (314)  5 


INFORMATION  CONTACT: 
y  Deal,  Operations  Officer, 
the  Port,  St.  Louis,  Missouri 
9-3823. 


SUPPt.EMB  ITARY  INFORMATION: 

Drafting  I  iformation 

The  dra  ters 
MSTl  Fra  iz 
Marine  Sj  fety 


of  this  regulation  are 
F.  Kamuth,  Project  Officer, 
Office,  St.  Louis,  Missouri 


and  LCDR  A.  O.  Denny.  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
pubUcation.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  severe 
weather  conditions  have  developed 
hazardous  icing  conditions  and 
insufficient  time  exists  to  publish  a 
notice  of  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  now  as  the  conditions  are 
presenting  immediate  hazards. 

Background  and  Purpose 

The  hazards  associated  with  icing 
conditions  require  immediate  response 
to  insure  safe  navigation  and  to  prevent 
tank  barge  hull  failure.  Recent  surveys 
of  the  regulated  area  by  industry  and 
Coast  Guard  representatives  has 
established  the  need  to  impose 
restrictions. 

Regulatory  Evaluation 

This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  To  avoid  any 
unnecessary  adverse  economic  impact 
on  businesses  which  use  the  river  for 
commercial  purposes,  (Captain  of  the 
Port,  St.  Louis.  Missouri  will  monitor 
the  situation  and  will  authorize  entry 
into  the  closed  area  as  conditions 
warrant.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environinental  As8<»)BBnent 

The  Coast  Guard  considered  die 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.|5)  of  Commandant  Instruction 
M1647S.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  to  protect  public  safety. 

List  of  Solijects  io  33  CFR  Part  165 

Harbors,  Marine  safiaty.  Navigation 
(water).  Records  and  recordkeeping. 
Security  measuras.  Waterways. 

Tonporary  RegulatioQ 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  16S--{AMEN0Eiq 

1.  The  authority  citatkm  for  part  165 
continues  to  read  as  folIo%¥s: 

Aulfaority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6.  and  laas. 

2.  A  temporary  §  16S.T02-006  is 
added,  to  read  as  follows: 


(c)  RegaUttions.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zone  without  authority  of  the  Captain  of 
the  Port  apply.  The  Captain  of  the  Port, 
St.  Louis.  Missouri  will  notify  the 
maritime  community  of  river  conditions 
aAacting  the  areas  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio.  Channel  22  (157.1  MHZ). 

Dated:  January  25. 1994. 

Scott  P.  Co^M-, 

Commander.  VS.  Coogt  Ctiard,  Captain  c/ 
~  the  Port,  St  Louis.  Missouri. 

(FR  Doc  94-3518  FUed  2-15-94;  8:45  aoil 
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fl6&T0»-006   Saiaty] 
MtealmaiDol  RhMr 

(a)  Location.  The  Illinois  Itiver 
between  mile  0.0  and  167.3  is 
established  as  a  safetyzone. 

(b)  Ell^fiective  dotes.  This  regulation 
becomes  effective  cm  January  25. 1994 
and  will  terminate  on  Mardi  10. 1994. 


ENVIRONMBfTAL  PROTECTION 
AGENCY 

40CFRPart271 
IFRL-4838-^ 

North  Carolina;  Hnai  Authorizatioftof 
ftovisions  to  State  Hazardous  Waste 
ManaQoment  ProQrani 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  clarification. 

SUMMARY:  This  notice  clarifies  the 
approved  list  of  aothorttiea  publi^ed  in 
the  January  27. 1994.  Federal  Register 
(59  FR  3792)  for  final  authorization  of 
revisions  to  North  Carolina's  Hazardous 
Waste  Management  Program.  Due  to  a 
printing  error  on  page  3793,  the  phrase 
"Burning  of  Hazardous  Waste  in  Boilers 


and  Industrial  Furnaces  Rule  (Checklist 
85)."  was  deleted  from  the  end  of  the 
preceding  paragraph  and  instead  placed 
as  a  felse  heading  for  the  chart  whidi 
followed.  North  Carolina  is  not  being 
authorized  for  the  Burning  of  Hazaidous 
Waste  in  Boilers  and  Industrial 
Furnaces  Rule. 

DATES:  Final  authorization  for  Norm 
Carolina's  program  revision  shall  be 
effective  March  28, 1994,  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  the  January  27. 
1994.  final  rule. 

FOR  FURTHER  MFOfMATION  CONfACT:  Al 
Hanke,  Chief.  State  Programs  Section. 
Waste  Programs  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Geoigia 
30365:  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION:  In  the 

January  27, 1994,  issue  of  the  Federal 
Register  on  page  3793.  the  last 
paragraph  is  corrected  to  read: 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
fiaderal  requirements  promulgated 
between  July  1, 1990,  and  June  30, 1991, 
for  the  requirements  of  ROIA  Cluster  I 
except  for  the  February  21, 1991.  (56  FR 
7134)  Burning  of  Haztfdous  Waste  in 
Boilers  and  Industrial  Furnaces  Rule 
(Checkhst  85). 

The  Chart  on  pages  3793  and  3794  are 
corrected  to  read  (without  the  heading) 
as  follows: 


Federal  requirement 


Cheddst  80 : 

Toxieity  CtwraUeritics  

Hydrocaitoon  Recovery  Operations  (HSW>^"..  J.Z.„.!!"_Jr "IZ.".™! 

Checklist  81  . 

Petroleum  refinery  and  secondary  oit/vrater/soM  separation  sludge  list- 
ings (F037  and  P038). 
CtiecWist  82— Wood  preserving  listings _.._. 


Checkist  83— Lartd  dsposal  restrictions  lor  third  rtwd  schedule  ¥vaste; 
technical         " 


HSWA  or  FR 
reference 

Federal  pro- 
mulgation 
date 

State  authority 

S6FR  40634 

lO/5«0 

15  NCAC  13A  .0006(a). 

56  FR  3796 

ari/91 

56  FR  13406 

4/2/91 

S5FR463S4 

Uf2/90 

ISA  NCAC  13A  i)006(d). 

55  FR  51707 

12/17/90 

ISA  NCAC  13A  .0006(e). 

55  FR  50450 

12«/90 

ISA  NCAC  13A  .0002(b). 
ISA  NCAC  13A  i)006<a). 
15A  NCAC  13A  .0006(d). 
ISA  NCAC  13A  .0006(e). 
ISA  NCAC  13A  .0007(0. 
ISA  NCAC  13A  .0009(k). 
ISA  NCAC  13A  .0009(8). 
ISA  NCAC  ISA.OOIOQ). 

ISA  NCAC  13A  .0010(r). 
ISA  NCAC  13A  .0013(t)). 

56  FR  3864 

1/31/91 

ISA  NCAC  13A  .0006(a). 
ISA  NCAC  13A  .0006(0). 
ISA  NCAC  13A  .0006(d). 
ISA  NCAC  13A  .0007(a).       , 
ISA  NCAC  13A  .0007(0. 
ISA  NCAC  13A  .0012(a). 
ISA  NCAC  13A  .0012(b). 
ISA  NCAC  13A  .0012(c). 
ISA  NCAC  13A  .0012(e) 
ISA  NCAC  13A  .0013(g). 
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Cheddist  84— Toxicity  characteristic;  chlorofluorocartxm  Refrigerants  .. 

Checklist  86— Removal  of  strontium  sulfide  from  the  11^  of  hazardous 
waste;  technical  amendment 

Checklist  87— Organic  air  emission  standards  for  proce^  vents  equip- 
ment leaks;  technical  amendment 


Checklist  88— Administrative  stay  for  K069 

Checklist  89— Revision  to  the  petroleum  refining  primaly  and  second- 
ary oiVwater/soMs  sepaiatfon  sludge  listings  (F037  aip  F038). 

Checklist  90— Mining  waste  exclusion  III „... 

Checklist  91— WooU  preserving  listings  adminislrative  ktay  tor  F032, 
F034.  and  F035  listings. 


Burning  and  t)iending  of  hazardous  waste 


Surface  impoundments  in  existence  on  November  8. 19  4 


Dated:  February  7. 1994. 
Patrick  M.Tobin. 
Acting  Regional  Administrator. 
IFR  Doc.  94-3538  Filed  2-15-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

43  CFR  Part  4700 

[WO-200~4370-02-24 1A;  CIrcuiar  No. 
2631] 

RIN  1004-nAB81 

Protection,  Management,  and  Control 
of  Wild  Free-Roaming  Horsee  and 
Burroe;  Prohit)lted  Acts, 
Administrative  Remedies,  and 
Penalties;  Administrative  Remedies 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  allows  the 
authorized  officer  to  place  in  full  force 
and  effect  decisions  to  cancel  a  Private 
Maintenance  and  Care  Agreement  to 
allow  immediate  repossession  of 
animals  found  to  be  subject  to  abuse  or 
neglect.  This  final  rule  also  makes 
technical  amendments  to  regulatory  text 
relating  to  the  use  of  full  force  and  effect 
decisions  pertaining  to  the  removal  of 
wild  horses  and  burros. 
EFFECTIVE  DATE:  February  16. 1994. 


shoul( 

of 

of 


/  Wednesday.  February  16.  1994  /  Rules  and  Regulations 


HSWA  or  FR 
reference 


56  FR  5910 
56  FR  7567 

56  FR  19290 


56  FR  19951 
56  FR  21955 

56  FR  27300 
56  FR  27332 


S3004(q)(2)(A) 
§3004(r)  (2)  &  (3) 

§3005©  (1)&  (6) 


Federal  pro- 
mulgation 
dale 


ADORE  iSES:  Inquiries  or  suggestions 

be  sent  to:  Director  (200).  Bureau 
i  Management,  U.S.  Department 

thelnterior.  1849  C  St  NW., 
Wash  igton.  DC  20240. 
FOR  R  RTHER  INFORMATION  CONTACT: 
Vemo  1 R.  Schulze.  Division  of  Wild 
Horses ;  and  Burros,  Bureau  of  Land 
Manaj  ement  (NV-960).  Wild  Horse  and 
Burro  National  Program  Office,  (702) 
785-6  >83. 

SUPPLI  iMENTARV  INFORMATION:  This  rule 
was  p<  iblished  on  an  interim  final  basis 
on  Jan  uary  9, 1991  (56  FR  876),  effective 
on  tha  t  date,  to  allow  immediate 
reposs  ession  of  adopted  wild  free- 
roamii  ig  horses  and  burros  and 
cancel  lation  of  Private  Maintenance  and 
Care  /  greements  (PMACAs)  in  cases 
where  abuse  or  neglect  are  found  to 
endan  ;er  the  life  or  health  of  adopted 
anima  s.  Horses  and  burros  for  which 
title  h  is  been  passed  to  private 
indivi  iuals  do  not  qualify  as  "wild  free- 
roamii  ig  horses  and  burros"  pursuant  to 
16  U.i  .C.  1333,  and,  therefore,  will  not 
be  affe  cted  by  this  rule.  The  interim 
final  r  ile  allowed  60  days  for  public 
comm  jnt.  One  public  comment  was 
receiv  sd.  This  comment  supported  the 
interii  i  final  rule. 

Aco  )rdingly,  the  interim  final  rule  is 
now  a  lopted  and  published  in  final 
form. '  "he  wording  of  the  interim  final 
rule  hi  s  been  modified  somewhat  to 
ensun  consistency  with  the 
Depar  mentwide  ftill  force  and  effect 
rule  i(  cated  at  43  CFR  4.21.  which  was 
issuec  in  final  form  on  January  19, 1993, 


2/13/91 
2/25/91 

4/26/91 


5/1/91 
5/13/91 

6/13/91 
6/13/91 


State  authority 


15A  NCAC  13A 
ISA  NCAC  13A 
15A  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 


.0006(a). 
.0006(d). 
.0006(e). 
.0009(u). 
.0009(v). 
.0010(b). 
.0010(c). 
.0010(e). 
.001 0(s). 
.001 0(t). 
.0013(b). 
.0006(d). 
.0006(d). 


ISA  NCAC  13A  .0006(a). 
ISA  NCAC  13A  .0006(d). 
ISA  NCAC  13A  .0009(8). 
ISA  NCAC  13A.0010(r). 
NC6S  130A-21.6 
NCOS  130A-294(c)(1). 
NCOS  130A-294(c)(15). 
NCOS  130A-294(c)(7). 
NCOS  130A-294(c)(11). 
NCOS  130A-294(c)(1S). 
NCGS  130A-294(b)(7). 
NCGS  150B-21.6. 


after  the  publication  of  the  interim  final 
wild  horse  and  burro  rule.  These 
technical  amendments  are  needed  to 
make  43  CFR  part  4700  consistent  with 
the  DepartmentMdde  full  force  and  effect 
rule.  The  rule  does  not  in  any  way  limit 
the  right  of  appeal  of  persons  whose 
PMACAs  are  revoked,  and  allows  such 
persons  to  petition  for  a  stay  of  such 
decisions.  It  merely  allows  animals  to  be 
repossessed  for  their  protection  until 
issues  raised  on  appeal  can  be 
considered. 

Technical  amendments  to  paragraph 
(c)  of  §  4770.3  are  also  being  made  in 
this  final  rule  to  reflect  the  amendment 
of  the  Departmentwide  full  force  and 
effect  rule.  Paragraph  (c)  was  added  to 
§  4770.3  on  July  6, 1992,  to  allow  the 
authorized  officer  to  place  wild  horse 
and  burro  removal  decisions  in  full 
force  and  effect.  The  technical 
amendments  to  paragraph  (c)  are  being 
made  in  this  final  rule  to  provide 
consistent  wording  within  §4770.3.  and 
to  make  the  provisions  of  §  4770.3 
consistent  with  the  procedural 
requirements  of  43  CFR  4.21.  The 
amendments  will  not  affect  the  way  in 
which  the  substance  of  paragraph  (c)  is 
implemented.  Paragraph  (c)  of  this 
section  was  not  included  in  the  interim 
final  rule  published  January  9, 1991. 

The  principal  author  of  this  final  rule 
is  Vernon  R.  Schulze.  Wild  Horse  and 
Burro  Program  Specialist,  assisted  by 
the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  BLM 
Washington  Office. 


It  has  been  determined  tliat  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affiactiqg  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C 
4332(2)(Q)  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  Department  of  the  Interior  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  that 
this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Additionally, 
as  required  by  Executive  Oder  12630. 
the  Department  has  determined  that  the 
rule  would  not  cause  a  taking  of  private 
property. 

Inis  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  43  CFR  Part  4700 

Advisory  committees.  Aircraft. 
Intei^govemmental  relations.  Penalties, 
Public  lands.  Range  management.  Wild 
horses  and  burros.  Wildlife. 

Under  the  authorities  cited  below, 
part  4700,  subchapter  D,  chapter  n.  title 
43  of  the  Code  of  Federal  Regulations, 
is  amended  as  set  forth  below. 

Dated:  November  3. 1993. 
Bob  Annstrong, 
Assistant  Secretary  of  the  Interior. 

PART  470O-PROTECTION, 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREE-ROAMING  HORSES  AND 
BURROS 

1.  The  authority  citation  for  part  4700 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1331-1340;  18  U.S.C 
47;43U.S.C.  315. 1740. 

2.  Section  4770.3  is  revised  to  read  as 
follows: 

§4770.3   Administrative  remedies. 

(a)  Any  person  who  is  adversely 
affected  by  a  decision  of  the  authorized 
officer  in  the  administratioii  of  these 
regulations  may  file  an  appeal.  Appeals 
and  petitions  for  stay  of  a  decision  of 
the  authorized  officer  must  be  filed 
within  30  days  of  receipt  of  the  decision 
in  accordance  with  43  CFR  part  4. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  §4.21  of  this  title,  the 
authorized  officer  may  provide  that 
decisions  to  cancel  a  Private 
Maintenance  and  Care  Agreement  shall 
be  effective  upon  issuance  or  on  a  date 
established  in  the  decision  so  as  to 
allow  repossession  of  wild  horses  or 


burros  from  adopters  to  protect  the 
animals'  welfere. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  §  4.21  of  this  title,  the 
authorized  officer  may  provide  ^at 
decisions  to  remove  wild  horses  or 
burros  from  public  or  private  lands  in 
situations  where  removal  is  required  by 
applicable  law  or  is  necessary  to 
preserve  or  maintain  a  thriving 
ecological  balance  and  multiple  use 
relationship  shall  be  effective  upon 
issuance  or  <»  a  date  established  in  the 
decision. 

(PR  Doc  94-3516  Filed  2-15-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

NatiofMl  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodcat  No.  74-09;  Notice  34] 

ftlN  2127-AE80 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
labeling  and  other  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  213.  "Child  Restraint  Systems,"  for 
rear- facing  infant  restraint  systems.  It 
requires  that  warning  labels  for  these 
systems  include  a  warning  against  using 
the  restraint  in  any  vehicle  seating 
position  equipped  with  an  air  bag.  It 
also  requires  that  printed  instructions 
for  rear-facing  restraints  include  safety 
information  about  air  bags. 
DATES:  This  rule  is  effective  on  August 
IS,  1994.  Petitions  for  reconsideration  of 
the  rule  must  be  received  by  March  18, 
1994. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  be  submitted  to: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  safety  Administration.  400 
Seventh  St.  SW..  Washington,  DC  20590 
(telephone  202-366-4919). 
SUPPI.EMENTARY  INFORMATION:  This 
document  amends  labeling  and  other 
requirements  of  Federal  Motor  Vehicle 


Safety  Standard  No.  213.  "Child 
Restraint  Systems."  for  rear-facing 
infent  restraint  systems.  Tlie 
amendments  made  by  this  dociunent 
were  proposed  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  on  April 
16. 1993  (58  FR  19792).  Rear-feeing 
restraints  are  currently  required  by 
Standard  213  to  be  labeled  with 
warnings  and  other  information  about 
their  proper  use  (S5.5.1  and  S5.52).  This 
rule  requires  that  the  warning  label  for 
rear-fadng  restraints  include  a  warning 
against  using  the  restraint  in  any  vehicle 
seating  position  equipped  with  an  air 
bag.  Tnis  document  also  requires  that 
printed  instructions  for  these  seats 
include  safiaty  information  about  air 


"Rear-bdng  infent  restraint  system." 
as  used  in  this  document,  refers  to  ah 
infiant  restraint  system  (except  a  car  bed) 
which  is  positioned  in  a  vehicle  so  that 
the  restrained  infant  feces  the  rear  of  the 
vehicle.  In  a  frontal  crash,  the  crash 
forces  are  spread  evenly  across  the 
infent's  bad:  and  shouldera.  the 
strongest  part  of  an  infent's  body. 

When  the  rear-feeing  infant  restraint 
is  placed  on  a  vehicle  seat,  the 
restraint's  seat  back  projects  forward,  fat 
in  front  of  the  vehicle  seat  back.  If  the 
vehicle  seating  position  is  a  front 
passenger  one  equipped  with  an  air  bag, 
the  forward-projecting  seat  back  of  the 
infant  restraint  may  rest  on  or  be  located 
close  to  the  part  of  the  vehicle 
instrument  panel  containing  the  air  bag. 

Placing  a  rear-facing  restraint  on  such 
a  vehicle  seat  raises  a  safety  concern  of 
the  interaction  between  those  restraints 
and  air  bags.  An  air  bag  must  inflate 
quickly  to  create  a  protective  cushion 
that  protects  occupants  during  frontal 
crashes.  The  quickly  deploying  air  bag 
might  injure  an  infant  when  it  strikes 
the  seat  back  of  a  rear-facing  infant 
restraint. 

In  the  Fall  of  1991,  the  agency 
evaluated  air  bag/infant  restraint 
interactions  by  conducting  30  mph 
dynamic  sled  tests  with  top  and  mid- 
mounted  air  bags.  (The  data  fix>m  these 
tests  are  available  in  Docket  No.  74-09. 
General  Reference.)  NHTSAs  findings 
from  these  tests  indicate  that  air  bags 
generally  produce  substantial  increases 
in  the  values  for  the  head  injury 
criterion  (HIC)  and  chest  acceleration  of 
dummies  seated  in  rear-facing  restraints, 
compared  to  the  values  for  dummies  in 
rear-facing  restraints  tested  with  no  air 
bag. 

To  reduce  the  likelihood  that  an 
infant  restraint  would  be  placed  in  a 
vehicle  seating  position  that  has  an  air 
bag,  the  agency  is  requiring  each  infant 
restraint  to  be  labeled  with  a  warning 
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against  such  use.  The  warning  must 
state  either 

Warning:  When  your  baby's  size 
requires  that  this  restraint  bo  used  so 
that  your  baby  feces  the  rear  of  the 
vehicle,  place  the  restraint  in  a  vehicle 
seat  that  does  not  have  an  air  bag. 

m 

Warning:  Place  this  restraint  in  a 
vehicle  seat  that  does  not  have  an  air 


The  former  warning  is  used  for 
convertible  infent  seats,  i.e.,  seats  that 
can  use  rear-feeing  for  infants  and 
fbrward-fadng  for  older  chiidren.  The 
latter  is  for  seats  that  can  be  used  only 
rear-feeing  for  infants. 

The  warning  must  be  labeled  on  a  red, 
orange  ox  yellow  background  and  be 
visible  to  a  person  installing  the 
restraint. 

NHTSA  is  also  requiring  that  infant 
restraint  manufecturers  provide 
information  on  the  air  bag/infant 
restraint  interaction  issue  in  their 
printed  instructions  accompanying  the 
infant  restraint.  The  manufacturers  must 
provide  a  warning  against  using  rear- 
fadng  restraints  in  seating  positions 
equipped  with  air  bags,  and  explain  the 
reasons  for,  and  consequences  of.  not 
following  the  warning. 

NHTSA  has  already  required  vehicle 
manufecturers  to  provide  warnings  and 
information  about  the  interaction  of  air 
bags  and  rear-fedng  infent  restraints. 
This  information  must  be  placed  on  the 
sun  visors  in  vehicles  with  air  bags  and 
provided  in  the  vehicle  owner's  manual. 
(This  requirement  is  included  in  the 
rule  implementing  the  provision  in  the 
Intermodal  Surfece  Transportation 
Efficiency  Act  requiring  the  agency  to 
mandate  air  bags  at  all  front  outboard 
seating  positions  in  passenger  cars,  and 
in  light  trucks  and  multipurpose 
vehicles.  58  FR  46551,  September  1, 
1993.)  Today's  rule  supplements  that 
requirement  to  increase  the  likelihood 
that  parents  will  be  made  aware  of  the 
possible  effect  of  a  deploying  air  bag  on 
an  infant  restraint.  Further,  when  the 
vehicle  itself  is  labeled,  parents  will  be 
provided  the  safety  information  even  if 
the  infant  restraint  they  are  using  lacks 
the  label  required  by  today's  final  rule 
(which  could  happen  if  the  infant 
restraint  were  manufactured  before  the 
effective  date  of  today's  rule). 

The  requirements  adopted  in  today's 
document  are  substantially  similar  to 
those  NHTSA  proposed  in  the  April 
1993  NPRM.  The  text  proposed  in  the 
notice  for  convertible  seats  (which  are 
designed  for  use  by  both  an  infant  and 
toddler)  and  infant  restraints  read, 
respectively: 


W  uning:  When  this  restraint  is  used 
in  a  rear^facing  mode,  do  not  place  in 
the !  ront  seat  of  a  vehicle  that  has  a 
pass  mger  side  air  bag. 
and, 

W  iming:  Do  not  use  this  infant 
resti  lint  in  the  front  seat  of  a  vehicle 
that  las  a  passenger  side  air  bag. 

W  th  the  goal  of  having  the  warning 
be  o  inspicuous,  NHTSA  proposed  that 
the  I  lessage  be  on  a  yellow  background, 
and  w  visible  when  the  restraint  is 
insU  lied  rear-facing  in  the  vehicle.  The 
agen  \:y  requested  comments  on  whether 
the  1  lessage  should  be  required  to  be 
visit  le  to  a  person  in  the  driver's  seat 
whe  1  the  restraint  is  so  installed. 

Tl  e  agency  received  16  comments  on 
the  1 IPRM.  Commenters  included  child 
seat  manufacturers  (Century.  Fisher 
Frio  I,  Cosco),  vehicle  manufacturers 
(Vol  Lswagen,  Ford),  state  safety 
agen  cies  (Michigan.  New  York),  the 
Nati  mal  Transportation  Safety  Board 
(NT  >B),  the  American  Academy  of 
PedJ  itrics,  consumer  groui>s 
(Safi  tyBehSafe,  Advocates  for  Highway 
and  \uto  Safety),  business  groups 
(Ins<  ranee  Institute  for  Highway  Safety, 
Nati  mal  Automobile  Dealers 
Ass<  dation),  and  private  individuals. 
All  1  le  commenters  generally  supported 
the  I  IPRM:  several  had  suggested 
chai]  ges. 

M  >st  of  the  comments  related  to 
issu(  IS  about  the  wording  of  the  label. 
Con  ments  were  also  received  on  the 
labe  's  conspicuity,  and  on  the  proiiosal 
that  ±ild  seat  manufacturers  provide 
infoi  mation  about  air  bags  in  the 
cons  umer  instructions  accompanying 
each  restraint.  In  addition,  some 
com:  neuters  were  concerned  about  the 
poss  ble  effect  of  the  labeling  and 
infoi  mational  requirements  on  the 
posa  ble  development  of  infant 
restr  jints  that  can  be  safely  used  in  an 
air  b  ng-equipped  vehicle  seating 
posi  ion. 

Wor  ling  of  the  Label 

Cc  mmenters  addressed  various  issues 
aboL  t  the  wording  of  the  warning  label. 

Oi  le  issue  is  whether  specific  wording 
shoi  Id  be  mandated.  The  proposed 
regu  atory  text  contained  the  exact 
wor<  ing  of  the  label.  Like  the  other 
safel  /  warnings  required  by  Standard 
213,  the  air  bag/infant  restraint  warning 
wou  d  have  to  be  printed  word  for  word 
as  s€  t  forth  in  the  standard.  Advocates 
for  \  ighway  and  Auto  Safety 
(Ad\jocates)  believed  the  exact  wording 
shou  Id  be  spedfied.  "It  would  not  be 
appi  opriate  to  leave  the  wording  of  a 
safe!  yr  warning  label,  which  must  be 
cone  ise,  clear,  accurate,  and  uniform,  to 
manlifacturer  discretion."  Commenters 


such  as  the  American  Academy  of 
Pediatrics  (AAP).  Jerome  Koziatek  and 
Robert  Potter,  Jr.  conferred  that  the 
wording  should  be  mandated,  and 
suggested  changes  to  the  wwding  to 
improve  it.  Ford  opposed  mandating  the 
wording,  believing  that  the  prescribed 
wording  may  Unit  the  flexibility  of 
manufedurers,  espedally  if  it  became 
possible  for  a  child  seat  manufecturer  to 
recommend  use  of  an  infant  restraint  in 
an  air  bag-equipped  seating  position 
under  certain  drcumstances.  (This  issue 
of  the  future  development  of  infant 
restraints  is  further  discussed  below.) 
Ford  stated  that  the  wording  currently 
spedfied  in  Standard  213  "can  be 
altered  as  needed." 

The  spedfic  wording  of  the  safety 
warnings  currently  required  by 
Standard  213  to  be  roariced  on  a  child 
seat  is  mandated.  Notwithstanding  Ford, 
all  other  commenters  appeared  to 
understand  that  the  wording  of  the  air 
bag  warning  must  appear  on  the 
restraint  as  stated  in  the  standard.  It  is 
for  that  reason  that  comments  were 
requested  and  submitted  on  the  efficacy 
and  appropriateness  of  the  wording. 
NHTSA  has  dedded  to  mandate  the 
wording  of  the  new  air  bag  warning  for 
the  reasons  explained  in  the  NPRM. 
Those  reasons  are  consistent  writh 
Advocates'  view,  quoted  above,  that  the 
wording  must  be  carefiilly  crafted  so  as 
to  reduce  as  much  as  possible  the 
possibility  that  the  warning  is 
misunderstood.  As  explained  in  the 
NPRM: 

(Tlhe  message  should  be  brief,  alerting  . 
'  consumers  to  and  reminding  them  about  a 
safety  concern  without  causing  "information 
overload."  The  message  also  should  not 
inadvertently  induce  the  consumer  to  misuse 
a  restraint,  such  as  might  happen  if  the 
message  were  so  loosely  worded  that 
consumers  might  conclude  they  could  avoid 
the  problem  by  simply  turning  the  restraint 
around  so  that  the  child  is  forward-feeing 
when  the  restraint  is  used  in  an  air  bag 
equipped  seating  position.  The  message  also 
should  be  conspicuous. 

58  FR  at  19793. 

To  further  clarify  Standard  213's 
labeling  requirements  for  Ford,  NHTSA 
notes  that  the  safety  warnings  required 
by  the  standard  may  not  be  "altered  as 
needed"  by  a  manufacturer.  If  a 
manufacturer  believes  the  wording 
should  be  altered,  it  must  submit  a 
petition  for  rulemaking  to  change  the 
requirements  in  Standard  213. 

Cosco  expressed  concern  that 
Standard  213  already  requires  too  many 
warnings,  and  that  another  warning 
would  compound  the  complexity  and 
confusion  of  the  labeling.  That  child 
seat  manufacturer  is  concerned  that 
consumers  may  not  pay  attention  to  or 
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understand  the  warnings  because  there 
are  simply  too  many  warnings.  Cosco 
suggested  that  NHTSA  review  the 
labeling  required  by  the  standard  and 
possibly  condense  some  of  the  required 
information.  Fisher-Price  also  suggested 
that  NHTSA  undertake  a  "complete 
reconsideration"  of  Standard  213's 
labeling  requirements,  "to  assure  that 
on-seat  markings  are  not  rendered 
ineffectual  because  of  the  excess  of 
required  information." 

NHTSA  agrees  that  a  significant 
amount  of  information  is  required  to  be 
labeled  on  an  infant  restraint,  and  is 
willing  to  consider,  in  a  future 
rulemaking,  suggestions  for  ways  in 
which  the  information  could  be  edited 
or  condensed.  The  agency  believes  that 
the  air  bag  warning  is  needed  now 
notwithstanding  that  it  will  be  another 
item  of  information  that  competes  for 
the  attention  of  the  consumer.  However, 
the  agency  will  review  Standard  213's 
labeling  requirements  as  Cosco  and 
Fisher-Price  suggested. 

Commenters  were  divided  on  whether 
the  proposed  wording  was  sufficiently 
clear.  SafetyBeltSafe  and  the  IIHS 
believed  the  statements  were  clear; 
however,  some  other  commenters 
believed  the  clarity  of  the  wording 
could  be  improved.  The  AAP  believed 
that,  in  response  to  the  proposed 
wording  for  convertible  seats,  some 
consumers  might  mistakenly  turn  the 
restraint  so  that  the  infant  is  forward- 
facing  in  an  air  bag  position.  AAP 
suggested  that  the  warning  should  be 
dearer  that  an  infant  restraint  must  be 
used  rear-fadng,  regardless  of  the 
presence  of  an  air  bag.  To  accomplish 
this,  AAP  suggested  Uiat  the  warning 
include  the  statement,  "When  your 
baby's  size  requires  that  this  restraint  be 
used  in  a  rear-facing  position  •  *  ""as 
a  condition  precedent  for  the  warning 
not  to  use  the  restraint  in  an  air-bag 
equipped  seating  position.  NHTSA 
agrees  the  wordii^  should  refer  to  the 
baby's  size  and  has  made  appropriate 
changes. 

Some  commenters  objected  to  certain 
words  in  the  proposed  warning.  AAP 
suggested  the  word  "position"  should 
be  used  instead  of  "mode"  in  the  term 
"rear-facing  mode,"  since  the  former 
word  is  more  commonly  recognized 
than  the  latter.  Cosco  said  that  adding 
"mode"  following  "reai^facing"  is 
unnecessary.  NHTSA  has  removed 
"mode"  from  the  wording.  Cosco  also 
suggested  the  references  to  "front  seat" 
or  "passenger  side"  in  "i>assenger  side 
air  bag"  are  unnecessary,  since  they  do 
not  add  any  relevant  information.  The 
agency  agrees.  Mr.  Koziatek  suggested 
the  label  should  direct  the  consumer  to 
"secure"  the  restraint  instead  of  "place" 


it  on  the  vehicle  seat,  to  increase  the 
likelihood  that  the  restraint  vrill  be 
festened  to  the  seat  NHTSA  declines  to 
make  the  change,  because  "secure" 
might  distrad  a  consiuner  from  the 
purpose  of  the  air  bag  warning. 

Some  comments  suggested  adding 
more  text  to  the  warning  label.  Mr. 
Koziatek  recommended  that  the  label 
indude  a  statement  directing  the 
consumer  to  check  the  vehicle  owner's 
manual  for  information  about  where  the 
infent  restraint  should  be  placed  in  the 
vehicle.  The  statement  is  not  needed  on 
the  label.  Child  seat  labels  already  must 
refer  consimiers  to  the  printed 
instructions  for  information  on  securing 
the  child  seat  to  the  vehicle  (S5.5.2(g)). 
Also,  NHTSA  is  reouiring  the  printed 
instructions  for  child  seats  to  include  a 
statement  that  owners  of  vehicles  with 
passenger  side  air  bags  should  refer  to 
their  vehicle  owner's  manual  for  child 
seat  installation  instrudions.  Moreover, 
NHTSA's  September  1993  rule 
mandating  air  bags  in  passenger 
vehicles  will  require  the  sun  visor  on 
vehicles  with  passenger  side  air  bags  to 
be  labeled  with  a  statement  referring  die 
consiuner  to  the  vehicle  owner's  manual 
for  information  about  the  warning  not  to 
use  a  rear-fadng  infant  restraint  in  a 
vehicle  seating  position  equipped  with 
an  air  bag.  Placing  the  same  information 
on  the  child  seat  would  be  redundant, 
and  would  further  crowd  the  child  seat 
label. 

Other  suggestions  were  made  for 
adding  additional  text  to  the  warning 
label.  Mr.  Potter  believed  a  statement 
describing  the  possible  consequences  of 
not  following  the  warning  is  needed, 
such  as  by  referring  to  the  possibility  of 
"serious  injury  or  death."  NHTSA 
disagrees,  since  this  rule  already 
requires  the  use  instrudions  to  contain 
information  on  the  consequences  of  not 
following  the  warning.  SafetyBeltSafe 
suggested  that  the  label  should  include 
a  warning  in  Spanish.  NHTSA  is  not 
requiring  the  bilingual  labeling  for  the 
reasons  discussed  at  55  FR  48262 
(denial  of  Mattox  petition  to  require 
Spanish  installation  instructions, 
November  20, 1990).  Thus,  the  standard 
requires  manufadxirers  to  supply  the 
information  in  English.  However,  once 
this  requirement  is  met,  manufedurers 
may  supply  the  same  information  in 
other  languages,  so  long  as  the  presence 
or  location  of  the  translation  does  not 
confuse  consumers. 

Several  commenters  responded  to  the 
agency's  request  for  comments  on  the 
merits  of  requiring  a  symbol  (or  graphic) 
warning  about  using  rear-facing 
restraints  with  an  air  bag.  New  York's 
Department  of  Motor  Vehicles 
supported  the  use  of  a  symbol  because 


"a  symbol  would  assist  adults  who  are 
reading  disabled  or  who  speak  a  foreign 
language."  The  AAP  believed  it  would 
be  desirable  to  have  a  symbol  of  a  child 
restraint  on  the  vehide  dashboard,  "if  a 
non-confusing  symbol  can  be  designed.' 
Century  commented  that  a  symbol  can 
increase  the  effectiveness  of  the  warning 
label  "as  long  as  it  adequately  identifies 
and  warns  of  the  hazard."  Q^co 
expressed  reservations  about  requiring  a 
symbol.  That  commenter  believed  a 
symbol  would  draw  an  excessive 
amount  of  attention  to  the  issue  of  the 
air  bag's  possible  effed  on  a  rear-fadng 
restraint  "over  others  that  may  be  as  bad 
or  worse,"  such  as,  Cosco  believes,  the 
incompatibiUty  of  vehide  belts  with 
certain  child  seats.  Cosco  also  stated 
that  the  effectiveness  of  a  symbol 
depends  on  the  ability  of  the  consumer 
to  recognize  it.  "If  NHTSA  requires  such 
a  symbol,  it  should  be  prepared  to 
publicize  it" 

The  agency  has  decided  not  to  require 
use  of  a  symbc^  Had  it  been  required, 
the  symbol  would  have  been  in  addition 
to  the  words.  NHTSA  believes  that  the 
words  will  draw  su^cient  attention  to 
the  label,  espedally  since  the  warning   - 
will  be  subject  to  the  conspicuity 
requirements  discussed  in  the  next 
section.  In  response  to  New  York's 
comment  that  a  symbol  would  assist 
adults  who  are  reading  disabled  or  who 
speak  a  foreign  language,  the  agency  is 
concerned  that  there  is  no  universally 
recognized  symbol  for  effectively 
communicating  the  warning  at  this  time 
The  lack  of  such  familiarity  with  a 
symbol  would  reduce  the  symbol's 
effediveness  and  could  cause 
confusion. 

Conqiicuity  of  the  Label 

The  conspicuity  of  the  label  is 
ensured  by  requirements  concerning  its 
location,  color  and  font  style. 

The  aspect  of  promoting  the 
conspicuity  of  the  label  that  engendered 
the  most  comments  was  the  location  of 
the  warning  label,  i.e.,  whether  the 
message  should  be  required  to  be  visible 
to  a  person  in  the  driver's  seat  if  the 
restraint  were  installed  rear-facing  in 
the  front  outboard  |>assenger  seating 
position.  Seven  commenters  responded 
to  this  issue.  The  IQiS  concurred  that 
the  label  should  be  visible  to  the  driver. 
Century.  Advocates.  SafetyBeltSafe. 
Fisher-Price,  and  the  AAP  objeded  to 
the  driver's  side  approach,  lliese 
commenters  believed  locating  the  label 
so  that  it  is  visible  to  the  driver  reduces 
the  effectiveness  of  the  warning,  since 
the  warning  would  be  readable  only 
when  the  restraint  is  improperly 
installed.  The  commenters  believed  a 
driver  noticing  the  label  on  an 


improperly  installed  restraint  would  be 
imlikely  to  take  the  time  to  exit  the 
vehicle  and  move  the  restraint  to  the 
rear  seat  of  the  vehicle.  Mr.  Potter 
suggested  the  label  should  be  placed  on 
the  shoulder  harness/webbing  of  the 
restraint. 

NHTSA  agrees  that  the  warning 
should  be  visible  to  the  installer  while 
the  restraint  is  being  installed.  The 
agency  thi.oks  that  there  is  merit  in  the 
commenters'  belief  that  a  driver  who 
noticed  the  warning  could  be  reluctant 
to  stop  the  vehicle  to  move  a  rear- facing 
infant  restraint  to  the  vehicle's  rear  seat* 
after  the  infant  restraint  is  installed. 
Further,  the  driver  would  already  have 
been  provided  a  warning  as  a  result  of 
the  September  1993  rule  nr.andating  air 
bags  in  passenger  vehicles.  The  rule 
requires  the  driver's  side  sun  vi.sor  on 
vehicles  with  passenger  side  air  bags  to 
be  labeled  with  a  warning  against  using 
rear-facing  child  restraints  with  the 
fMSsenger  side  air  bag.  Accordingly, 
NHTSA  is  requiring  that  the  warning  on 
the  child  restraint  be  visible  to  a  person 
who  is  standing  adjacent  to  the  front 
outboard  passenger  seat  of  a  vehicle  and 
installing  the  rear-facing  infant  restraint 
system  in  that  seat. 

The  requirement  concerning  the  color 
of  the  contrasting  backgroimd  for  the 
warning  has  been  changed  from  the 
proposal  in  response  to  a  comment  from 
Ford.  Ford  suggested  that  red  and 
orange  be  permitted  in  addition  to 
yellow.  NHTSA  is  permitting  those 
similarly  bright  and  attention-attracting 
colors.  Ford  also  suggested  that  the 
color  be  required  only  for  the  word 
"WARNING"  at  the  beginning  of  the 
required  statement,  instead  of  the  entire 
statement.  NHTSA  is  requiring  the 
entire  statement  to  be  printed  against 
the  color  contrasting  beckgroumd  to 
maximize  the  conspicuity  of  the 
warning. 

Volkswagen  objected  to  the 
requirement  that  the  letters  be 
capitalized,  stating  that  manufacturers 
should  be  allowed  to  decide  on  the  print 
format.  NHTSA  disagrees.  Standard  213 
requires  important  safety  messages  on 
the  proper  use  of  child  restraints  to  be 
capitalized.  These  include  a  warning 
that  the  consequences  of  failing  to 
follow  the  manufacturer's  use 
instructions  can  result  in  the  child 
striking  the  vehicle's  interior  in  a  crash 
(S5.5.2(g)).  and  directions  on  snugly 
adjusting  the  child  restraint  belts 
around  l^e  child  (S5.5.2(h))  and  on 
placing  an  infent  restraint  so  that  it  is 
rear-facing  (S5.5.2(k)).  The  air  bag 
warning  is  as  important  as  these 
messages.  Requiring  the  information  to 
be  capitalized  is  consistent  with  the 
present  labelini^  requirement  of  S5.5.2  to 


capital 


||ze  such  information,  and 
the  likelihood  that  the 
consuiAer  will  notice  and  read  the 
inform!  ition.  However,  NHTSA  will 
his  issue  when  it  reviews  all 
requirements. 

Instructions 


mcreavs 
consul 
inform 
revisit 
labelin ; 

Printet 

This  rule  amends  S5.6.1  to  add  a 
require  nnent  that  the  printed 
instruc  ions  for  rear-facing  infant 
restraii  ts  must  provide  a  warning 
against  using  rear-facing  restraints  at 
seating  positions  equipped  with  air  bags 
and  m\  st  explain  the  reasons  for  the 
wamin  ;  and  consequences  of  not 
follow  ig  it.  NHTSA  is  also  requiring 
that  th(  I  instructions  include  a  statement 
that  OM  ners  of  vehicles  with  front 
passen  >er  side  air  bags  should  refer  to 
their  v(  hide  owner's  manual  for  child 
seat  ini  tallation  instructions.  The 
agency  adopted  the  latter  requirement  in 
respon  le  to  a  suggestion  from 
Volksv  agen.  Effiective  March  1994,  the 
owner'^  manual  of  each  vehicle  having 
a  front  passenger  side  air  bag  must 
includ  I  information  on  the  proper 
positio  ling  of  occupants,  including 
childrc  a,  at  seating  positions  equipped 
with  ai  I  air  bag.  The  information  must 
includi  I  any  necessary  precautions  that 
should  be  heeded  for  the  safety  of  those 
occup<  nts.  The  requirement  adopted 
today  I  ir  infant  restraint  instructions 
compK  ments  the  requirement  for  the 
vehicle  owner's  manual. 

Efifect 

The 


««] 


Future  Designs 

igency  believes  that  the  label  and 
inform  ition  requirements  adopted  today 
be  effective  in  warning  consumers 
using  a  rear-fadng  infant 
in  a  vehicle  seating  position 
'  with  an  air  bag.  The  warning 
because  data  have  indicated 
icceptably  high  forces  are 
prodm  ed  by  a  deploying  air  bag  on 
presen  designs  of  rear-facing  iniant 
restraii  its. 
Several 
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commenters,  however. 
concern  that  the  requirements 
today  might  impede  the 
development  of  rear-fadng  infant 

i  that  are  safe  to  use  in  an  air 
bag  eqi  lipped  seating  position.  These 
comm«  nters  indicated  that 

f{  cturers  are  undertaking  efforts  to 
infant  restraints  that  can  be 
an  air  bag-equipped  seating 
Ford  said  that  the  warning 
statement  may  limit  the  flexibility  of 

estraint  manufacturers  to 
recomfiend  using  a  rear-fadng  system 
bag-equipped  seating  position 
imited  circumstances,  such  as  if 
eliicle  seat  were  adjusted  to  a 
position.  Century  stated  that 
NHTSiL  should  ensure  that  the  warning 


ax  I 


label  requirement  does  not  prevent 
future  child  seat  designs  that  work 
adequately  with  an  air  bag.  Century 
suggested  that  NHTSA  should  begin 
defining  a  test  procedure  and 
performance  criteria  for  testing  the 
interaction  of  child  restraints  with  ait 
bags. 

NHTSA  does  not  intend  for  this  rule 
to  impede  the  development  of  rear- 
facing  restraints  that  are  compatible 
with  an  air  bag.  As  discussed  in  the 
NPRM,  the  agency  has  been  closely 
monitoring  the  work  of  a  task  force  on 
Child  Restraint  and  Air  Bag  Interaction 
(CRABI)  formed  by  the  Society  of 
Automotive  Engineers.  The  task  force  is 
comprised  of  motor  vehicle  and  child 
seat  manufacturers  and  highway  safety 
researchers.  It  has  developed  guidelines 
consisting  of  test  procedures  and  test 
configurations  (e.g.,  test  dummies  and  a 
test  fixture)  that  can  be  used  for 
evaluating  the  interactions  between   . 
child  restraints  and  air  bags.  Moreover, 
NHTSA  has  developed,  for  research  and 
evaluation  purposes,  procedures  that 
were  used  in  the  Fall  1991  test  program 
of  air  bags  and  rear-facing  infant 
restraints.  NHTSA  will  continue  to 
closely  monitor  the  work  of  CRABI, 
especially  regarding  the  development  of 
test  procedures  evaluating  the 
performance  of  an  infant  restraint  when 
used  with  a  passenger  side  air  bag.  If 
CRABI  were  to  develop  a  test  procedure 
from  its  guidelines,  NHTSA  would 
evaluate  it  to  determine  whether  the 
procedure  is  appropriate  for  Standard 
213.  Among  other  things,  the  procedure 
would  have  to  be  suitable  for  testing  all 
types  of  infant  restraints,  and  be  able  to 
provide  test  results  that  assess  the 
performance  of  the  restraint  in  the  real 
world.  The  agency  will  consider  a  test 
procedure  for  incorporation  into 
Standard  213  as  soon  as  a  suitable  one 
is  developed. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  polides  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  NHTSA  has 
prepared  a  regulatory  evaluation  for  this 
action  which  discussed  the  potential 
costs,  benefits  and  other  impacts  of  this 
rule.  A  copy  of  this  evaluation  has  been 
placed  in  the  docket  for  this  rulemaking 
action.  Interested  persons  may  obtain 
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copies  of  it  by  writing  to  the  docket 
sedion  at  the  address  provided  at  the 
beginning  of  this  notice. 

To  briefly  summarize  the  evaluation. 
NHTSA  estimates  that  the  consumer 
cost  of  the  labeling  requirements  of  this 
rule  ranges  from  $0.09  to  $0.17  per  rear- 
facing  infant  restraint  The  total  annual 
cost  for  all  inEant  restraints  will  range 
from  $350,280  to  $661,640.  TTiis  cost  is 
expeded  to  be  even  smaller  if  the 
warning  statement  is  placed  on  the 
existing  FMVSS  No.  213  label. 

The  evaluation  also  estimates  that, 
assuming  that  the  warning  is  effective  at 
preventing  any  placing  of  rear-facing 
restraints  in  air  bag  positions,  2  to  4 
lives  will  be  saved  and  445  injuries  will 
be  reduced  a  year. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effeds  of 
this  rulemaking  adion  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Of  the  11 
current  child  restraint  manufadurers 
known  to  the  agency  (not  counting 
vehicle  manufodurers  that  produce  and 
install  built-in  restraints)  there  are  three 
that  qualify  as  small  businesses.  This  is 
not  a  substantial  number  of  small 
entities.  As  to  vehicle  manufadurers 
that  produce  and  install  built-in 
restraints,  most  of  those  restraints  are 
forward-facing  restraints  and  are 
installed  in  a  rear  seating  position. 
Further,  those  manufadurers  are 
generally  not  considered  small 
businesses. 

Regardless  of  the  niunber  of  small 
entities,  the  rule  will  not  have  a 
significant  economic  impact  on  these 
entities.  Infant  restraints  range  in  cost 
between  $20  and  $70.  with  the  average 
price  about  $39.  Convertible  seats  range 
in  cost  between  $45  and  $120.  with  the 
average  price  about  $79.  If  the  entire 
$0.17  cost  of  the  rule  were  added  to  the 
cost  of  the  restraint,  the  typical  infant 
restraint  will  increase  in  price  by  only 
0.44  percent  and  the  typical  convertible 
seat,  by  only  0.22  percent.  Small 
organizations  and  governmental 
jurisdictions  might  be  affected  by  the 
rule  if  these  entities  procure  child 
restraint  systems  for  programs  such  as 
loaner  programs.  While  the  cost  of  the 
restraint  could  increase,  loaner  program 
procurements  will  not  be  significantly 
affected.  A  program  that  had  a  fixed 
amount  of  money  for  procuring  child 
restraints  iviil  have  its  procxuements 
reduced  by  only  0.34  to  0.57  percent. 
Thus,  regardless  of  the  number  of  small 
organizations  and  governmental 
jurisdictions.  NHTSA  concludes  the 


rule  will  not  have  a  significant 
economic  impact  on  these  entities. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
prindples  and  criteria  contained  in 
Executive  Order  12612.  The  agency  has 
determined  that  this  rule  does  not  have 
sufilcient  federalism  implicaUons  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  TTie  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impad  on  the  quality  of  the  human 
environment 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effed.  Under  sedion  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Ad  (Safety  Ad:  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  asped 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (IS  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehide  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as  set 
forth  b^ow: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403, 
1407;  dele^tion  of  authority  at  49  CFR  1.50. 

§571,213   {Amended] 

2.  Sedion  571.213  is  amended  by 
revising  S5.5.2(k)  and  adding  S5.6.1.8. 
to  read  as  follows: 

§571.213    Standard  Mo.  213,  CtiMd 
Restraint  Systems. 


S5.5.2*  •  • 

(k)  In  the  case  of  each  child  restraint 
system  that  can  be  used  in  a  rear-fadng 
position,  the  following  statements: 

(i)  Either  "PLACE  THIS  CHILD 
RESTRAINT  IN  A  REAR-FACING 
POSITION  WHEN  USING  IT  WITH  AN 
INFANT."  or  "PLACE  THIS  INFANT 
RESTRAINT  IN  A  REAR-FACING 
POSITION  WHEN  USING  IT  IN  THE 
VEHICLE."  and. 

(ii)  Either  of  the  following  statements, 
as  appropriate,  on  a  red,  orange  or 
yellow  contrasting  background,  and 
placed  on  the  restraint  so  that  it  is  on 
the  side  of  the  restraint  designed  to  be 
adjacent  to  the  front  passenger  door  of 
a  vehicle  and  is  visible  to  a  person 
installing  the  rear-facing  child  restraint 
system  in  the  front  passenger  seat: 

Warning:  When  your  baby's  size 
requires  that  this  restraint  be  used  so 
that  jrour  baby  faces  the  rear  of  the 
vehicle,  place  the  restraint  in  a  vehicle 
seat  that  does  not  have  an  air  bag. 
or 

Warning:  Place  this  restraint  in  a 
vehicle  seat  that  does  not  have  an  air 
bag. 

•       •        •        •        • 

SS  .6. 1 .8    In  the  case  of  each  child 
restraint  system  that  can  be  used  in  a 
position  so  that  it  is  fodng  the  rear  of 
the  vehicle,  the  instructions  shall 
provide  a  warning  against  using  rear- 
facing  restraints  at  seating  positions 
equipped  with  air  bags,  ana  shall 
explahi  the  reasons  for,  and 
consequences  of  not  following  the 
warning.  The  instrudions  shall  also 
include  a  statement  that  owners  of 
vehicles  with  front  passenger  side  air 
bags  should  refer  to  their  vehicle 
owner's  manual  for  child  restraint 
installation  instructions. 

Issued  on  February  8, 1994. 
Quistopher  A.  Hart, 
Deputy  Administrator. 
IFR  Doc.  94-3252  Filed  2-14-94;  10:00  ami 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611. 672,  and  676 

[Doclcet  No.  940242-4042;  I.D.  1 101938] 

Foreign  Hshing;  Qroundfish  of  the 
Otitf  of  Alasiu;  Limited  Access 
Management  of  Federal  Fisheries  In 
and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


7648     Federal  Register  /  Vol.  59.  No.  3: 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  1994  specifications  of 

groundfish  and  associated  management 

measures;  closures;  request  for 

comments. 

SUMMARY:  NMFS  announces  final  1994 
harvest-specifications  for  Gulf  of  Alaska 
(GOA)  ^oimdfish  and  associated 
management  measures.  This  action  is 
necessary  to  establish  harvest  limits  and 
associated  management  measures  for 
groundfish  during  the  1994  fishing  year. 
NMFS  is  also  closing  specified  fisheries 
consistent  with  the  final  1994 
groundfish  specifications.  These 
measures  are  intended  to  carry  out 
management  objectives  contained  in  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  GOA. 
DATES:  Effective  Felmiary  10, 1994 
through  24:00  Alaska  local  time  (A.l.t.). 
December  31. 1994.  AU  closures  to 
directed  fishing  are  effective  through 
24:00  A.l.t..  December  31 ,  1994. 
Comments  are  invited  on  the 
apportionments  of  reserves  on  or  before 
February  25. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald ).  Beig,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  21668,  Juneau,  AK  99802M668. 
Copies  of  the  Environmental 
Assessment  (EA)  for  1994  Total 
Allowable  Catdi  Specifications  for  the 
GOA,  dated  February  1994,  may  be 
obtained  from  the  above  address.  The 
Final  Stock  Assessment  and  Fishery 
Evaluation  Report  (SAFE  report),  dated 
November  1993,  is  available  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage. 
Alaska  99510. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix.  NMFS.  (907)  586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  announces  for  the  1994  fishing 
year  (1)  Total  allowable  catches  (TAC) 
for  each  groundfish  target  species 
category  in  the  GOA  and 
apportionments  thereof  among  domestic 
annual  processing  PAP),  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALFF),  and  reserves; 

(2)  apportionments  of  reserves  to  DAP; 

(3)  assignments  of  the  sablefish  TAC  to 
authorized  fishing  gear  users;  (4) 
apportionments  of  pollock  TAC  among 
regulatory  areas,  seasons,  and  between 
inshore  and  offshore  components;  (5) 
apportionment  of  Pacific  cod  TAC 
between  inshore  and  offshore 
components;  (6)  "other  species"  TAC; 
(7)  prohibited  species  catch  (PSC)  limits 


relevfl  at  to  fiilly  utilized  groimdfish 
spedt  s;  (8)  clostires  to  directed  fishing; 
(9)  Pa  dfic  halibut  PSC  mortality  limits; 
and,  ( 10)  seasonal  apportionments  of  the 
halib)  t  PSC  limits.  A  discussion  of  each 
of  the  «  measures  follows.  The  process 
of  det  irmining  TACs  for  groimofish 
speci<  s  in  the  GOA  is  established  in 
regult  tions  implementing  the  FMP, 
whid  was  prepared  by  the  Council 
imdeij  authority  of  the  Magnuson 
Fishe^  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMP  is 
implfl  nented  by  regulations  for  the 
foreig  1  fishery  at  SO  CFR  part  611  and 
for  th<  I  U.S.  fishery  at  50  CFR  parts  672 
and  6  '6.  General  regulations  tnat  also 
pertai  a  to  U.S.  fisheries  appear  at  50 
CFR  I  art  620. 

Pui  suant  to  §  672.20(a)(2)(ii).  the  sum 
of  the  TACs  for  all  species  must  fall 
withij  I  the  combined  optimum  yield 
(OY)  I  ange  of  116,000-800,000  metric 
tons  ( nt)  established  for  these  species  in 
$  672.  20(a)(1).  Under  §§  611.92(c)(1)  and 
672.2  )(a)(2)(i),  TACs  are  apportioned 
initia  ly  among  DAP,  JVP,  TALFF,  and 
resen  es.  The  DAP  amounts  are 
intern  led  for  harvest  by  U.S.  fishermen 
for  de  ivery  and  sale  to  U.S.  processors. 
JVP  a  nounts  are  intended  for  joint 
ventu  res  in  which  U.S.  fishermen 
typia  lly  deliver  their  catches  to  foreign 
proce  »ors  at  sea.  TALFF  amounts  are 
intended  for  harvest  by  foreign 
fisheanen.  Regulations  at 
§  672i20(a)(2)(ii)  establish  iniUal 
reserves  equal  to  20  percent  of  the  TACs 
for  p<  llock.  Pacific  cod,  flounder  target 
spedi  IS  categories,  and  "other  species." 
Resei  ire  amounts  are  set  aside  for 
possi  >le  reapportionment  to  DAP  and/or 
JVP  ij  the  initial  apportionments  prove 
inade  )uate.  Reserves  that  are  not 
reapp  ortioned  to  DAP  or  JVP  may  be 
reapp  ortioned  to  TALFF  according  to 
§672  20(d)(2). 

Th(  Council  met  on  September  21-26, 
1993,  and  developed  recommendations 
for  pi  sposed  1994  TAC  specifications 
for  w  :ii  target  species  category  of 
groui  dfish  on  the  basis  of  me  best 
avail)  ble  scientific  information.  The 
Coun  :il  also  recommended  other 
raana  foment  measures  pertaining  to  the 
1994  ishing  year.  Under 
§  672  20(c)(l)(ii).  1994  specifications 
were  iroposed  in  the  Federal  Register 
(58  F  1 60575.  November  17. 1993).  No 
JVP  0  r  TALFF  amounts  were  specified 
because  GOA  groundfish  are  fully 
utiliaabd  by  the  DAP  fisheries.  Under 
§  672  20(c)(l)(ii).  one-fourth  of  the 
prelii  linary  specifications  and  gear 
appoi  tionments  and  one- fourth  of  the 
Pacific  halibut  PSC  amounts  were 
effective  January  1  on  an  interim  basis 
and  6  re  now  superseded  by  the  final 
1994  specifications. 


The  Council  met  on  December  6-10, 
1993,  to  review  the  best  available 
scientific  information  concerning 
groimdfish  stocks,  and  to  consider 
public  testimony  regarding  1994 
groundfish  fisheries.  Scientific 
information  is  contained  in  the 
November  1993  SAFE  report  for  the 
GOA.  The  November  1993  SAFE  report 
was  prepared  and  presented  by  the  GOA 
Plan  Team  to  the  Council  and  the 
Council's  Scientific  and  Statistical 
Committee  (SSC)  and  Advisory  Panel 
(AP)  and  includes  the  most  recent 
information  concerning  the  following: 

(a)  For  pollock:  Data  &om  the  1993 
spring  hydroacoustic  survey  in  Shelikof 
Strait  conducted  by  the  Alaska  Fisheries 
Science  Center,  egg  production 
estimates  of  spawning  biomass; 
estimates  of  catch-at-age  fiom  the  1992 
fishery;  updated  estimates  of  catch; 
length-frequency  data  fiom  the  1993 
hydroacoustic  survey  and  the  first 
quarter  of  the  1993  fishery; 

(b)  For  sablefish:  Data  from  the  1993 
Cooperative  and  Domestic  Longline 
Surveys; 

(c)  For  Pacific  cod:  Size  composition 
data  fiom  the  NMFS  longline  siirveys  of 
the  GOA  were  updated  mrou^  1993; 

(e)  For  flatfish:  Ageing  information  for 
rex  sole  allowed  computation  of  Fm* 
and  Fas'  values;  and 

(f)  For  groundfish,  generally:  Harvest 
and  discard  data  from  the  NMFS 
Observer  Pr^ram  Office  for  1993. 

The  Plan  leam  recommended  that, 
starting  in  1994,  rex  sole  be  removed 
from  the  deep-water  flatfish  category 
and  be  managed  as  a  separate  target 
species  categoiy  to  provide  flexibility  in 
managing  rocknsh  bycatch. 

For  establishment  of  the  acceptable 
biological  catches  (ABC)  and  TACs,  the 
Coimcil  considered  information  in  the 
SAFE  report,  recommendations  from  its 
SSC  and  AP.  as  well  as  public 
testimony.  The  SSC  adopted  the  ABC 
recommendations  from  the  Plan  Team, 
which  were  provided  in  the  SAFE 
report,  for  all  of  the  target  species 
categories,  except  that  for  Pacific  ocean 
perch  (POP).  The  Council  adopted  the 
SSC  ABC  recommendations  for  each 
target  species  category,  except  for  POP. 
The  Coundl's  recommended  ABCs, 
listed  in  Table  1,  reflect  harvest 
amounts  that  are  less  than  the  specified 
overfishing  amounts  (Table  1). 

The  SSC  calculated  the  POP  ABC  by 
applying  a  fishing  mortafity  rate  of 
F=0.08  that  would  reduce  the  spawning 
biomass  [>er  recruit  ratio  to  44  percent 
of  its  pristine  level  and  further  reducing 
F  to  0.04  based  on  the  ratio  of  current 
female  spawner  biomass  to  the  optimal 
level.  This  rate  was  then  applied  to  the 
1994  exploitable  biomass  of  101,800  mt. 
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The  Plan  Team  reduced  this  value 
further  by  the  ratio  of  Fjs^/Fjo., 
resulting  in  an  ABC  recommendation  of 
3.030  mt  to  ensure  that  the  ABC  was 
less  than  the  overfishing  level  of  3,940 
mt.  The  SSC  considered  this  adjustment 
inappropriate,  stating  that  it  arbitrarily 
foregoes  catch  without  [noviding 
biological  justification.  The  SSC 
recommended  that  the  ABC  for  POP  be 
set  at  3,943  mt.  However,  the  Council 
adopted  the  recommendation  of  the 
Plan  Team  and  set  the  ABC  for  POP  at 
3,030  mt  The  Plan  Team's  ABC  of  3,030 
mt  better  oonfonns  to  the  policy 
objectives  of  the  POP  rebuilding  plan 
established  under  Amendment  32  to  the 
FMP,  adopted  by  the  Council  in 
September  1993  and  submitted  for 
Secretarial  review  on  December  18. 
1993. 

1 .  Specifications  of  TAC  and 
Apportionments  Thereof  Among  DAP. 
JVP,  TALFF.  and  Reserves 

The  Council  recommended  TACs 
emial  to  ABCs  for  pollock.  Pacific  cod. 
sablefish,  shortraker/roughejw  rockfidi. 
pelarac  shelf  rockfish,  demersal  shelf 
rocknsh,  thomyhead  rockfish.  and 
northern  rockfish.  The  recommended 
TACs  for  Pacific  cod,  sablefish, 
shortraker/roug^eye,  thomyhead 
roddish  and  northern  rockfish  are  at 
levels  that  ivill  support  bycatch  needs  in 
other  fisheries.  Other  TACs  are  set  at 
levels  that  are  fully  utihzed  in  the 
directed  fisheries.  The  Council 
recommended  TACs  less  than  the  ABC 
for  shallow-water  and  deep-water 
flatfish,  POP.  other  slope  rodcfish.  Atka 
mackerel,  rex  sole,  flathead  sole,  and 
arrowtooth  flounder  (Table  1).  The  sum 
of  the  TACs  approved  by  the  Council  for 
all  GOA  groundfish  is  304.595  mt, 
which  is  within  the  OY  range  specified 
by  the  FMP.  The  sum  of  the  TACs  is 
lower  than  the  1993  TAC  sum  of 
306.651  mt.  The  sum  of  1994  ABCs  for 
all  groundfish  is  553,050  mt.  which  is 
lower  than  the  1993  ABC  total  of 
732.868  mt. 

For  pollodc.  in  September  1993.  the 
Council  adopted  a  preliminary  ABC  oi 
78.000  mt  tor  the  Western/Central 
Regulatory  Areas.  However,  at  the 
September  Plan  Team  meeting,  the  Plan 
Team  requested  that  four  additional 
exploitation  strategies  be  explored. 
Based  on  the  results  of  these  new 
analyses,  which  were  presented  at  the 
November  1993  Plan  Team  meeting,  an 
ABC  of  102,000  mt  was  recommended 
for  the  Western/Central  Areas.  The  Plan 
Team  recommendation  represents  the 


fishing  mwtality  strategy  that  was 
associated  with  a  95  peicent  chance  of 
maintaining  the  spawner  biomass  level 
above  the  threshold  level  (F=0.20).  The 
Plan  Team  diose  this  fishing  strategy 
because  of  recent  trends  in  poor 
recruitment  of  GOA  pollock  and 
because  of  ecosystem  concerns.  The 
Council  concurred  with  the 
conservative  exploitation  strategy  and 
recommended  a  TAC  and  an  ABC  of 
102,000  mt  for  pollock  for  the  Western/ 
Central  GOA  for  1994. 

The  TACs  for  shallow-water  (Western 
GOA)  and  deep-water  (Central  GOA) 
flatfish  and  rex  sole  (Central  GOA)  wwe 
set  at  4.500  mt,  7,500  mt  and  7,500  mt. 
respectively.  These  amounts  reflect 
recent  harvest  levels  and  will  Umit  the 
halibut  bycatch  associated  with  these 
fisheries.  The  TACs  for  flathead  sole 
and  arrowtooth  floimder  %vere  set  at 
10.000  mt  and  30,000  mt.  respectively, 
also  to  limit  haUbut  bycatch.  As 
discussed  above,  consistent  with  the 
Coundl's  previously  adopted  rebuilding 
policy  for  POP.  a  conservative 
exploitation  rate  was  recommended. 
The  recommended  1994  TAC  of  2,550 
mt  was  based  on  a  rate  intermediate 
between  the  optimal  fishing  rate  and  the 
rate  required  to  provide  unavoidable 
bycatch.  The  POP  ABC  of  3,030  mt. 
recommended  by  the  Council,  provides 
a  buSar  between  the  TAC  (2,550  mt)  and 
the  overfishing  level  (3.940  mt).  The 
Coundl  also  recommended  that  the 
overfishing  level  for  PCM*  be 
apportioned  bv  regulatory  area. 

The  Council  adopted  the  AP's 
recommended  "other  rockfish"  TACs 
for  each  regulatory  area  as  follows:  199 
mt  for  the  Western  Regulatory  Area:  988 
mt  for  the  Central  Regulatory  Area:  and 
3.813  mt  for  the  Eastern  Regulatory 
Area.  The  Council  was  concerned  that 
the  directed  fishery  for  "other  rockfish" 
in  the  Eastern  Regulatory  Area  could 
resuh  in  high  bycatches  of  other  target 
species  categories.  The  Coundl  was 
particularly  concerned  that  high 
bycatches  of  demersal  shelf  rockfish 
(DSR)  in  the  Southeast  Outside  District 
of  the  Eastern  Regulatory  Area  could 
occur.  In  1993,  a  trawl  vessel  operator 
caught  substantial  amounts  of  DSR  in 
this  district  as  bycatch  while  conducting 
a  direded  fishery  for  "other  rockfish." 
As  a  result,  the  DSR  TAC  was  reached 
prematurely  and  resulted  in  economic 
losses  to  Southeast  Alaska  fishermen 
who  otherwise  depend  on  DSR  for  a 
certain  amount  of  their  annual  income. 
Therefore,  the  Coundl  recommended 
that  the  TAC  for  "other  rockfish"  be  set 


at  an  amount  that  would  only  support 
bycatch  needs  in  other  directed 
fisheries.  NMFS  has  determined  that  a 
TAC  of  1.048  mt  for  the  Eastern 
Regulatory  Area  would  support  bycatch 
needs  in  other  direded  fisheries.  This 
amount  was  derived  using  the  amount 
of  "other  rockfish"  bycatch  caught  by 
vessels  partidpeting  in  the  1093  pelagic 
shelf  rockfish  direded  fishery. 

Under  Amendment  31.  approved  on 
Odober  18, 1993,  Atka  madcerel  was 
established  as  a  separate  target  category 
begiiming  with  the  1994  fishing  year. 
The  Coundl  made  1994 
recommendations  of  overfishing  and 
ABC  for  Atka  madcerel.  Uncertainty 
about  the  biological  status  of  Atka 
mackerel  and  the  concern  that  Atka 
mackerel  is  a  prey  species  for  Steller  sea 
lions  prompted  the  Coundl  to  adopt 
conservative  TACs  for  this  target  spedes 
category.  The  Coundl  established  a  TAC 
of  3.500  mt  and  apportioned  the  TAC 
between  the  Western  (2.500  mt)  and 
Central  (1.000  mt)  Regulatory  Areas. 
NMFS  implements  a  TAC  of  S  mt  for 
Atka  mackerel  in  the  Eastern  Regulatory 
Area,  raising  the  total  TAC  to  3.505  mt, 
to  accommodate  small  amounts  of  Atka 
mackerel  that  might  be  caught  in  this 
management  area.  The  total  amount  that 
was  reported  to  have  been  caught  in  the 
Eastern  Regulatory  Area  during  the  1993 
fishing  year  was  0.6  mt.  Providing  an 
Atka  mackerel  TAC  in  the  Eastern 
Regulatory  Area  provides  consistency 
with  respect  to  reporting  requirements 
for  Atka  mackerel  in  the  Central  and 
Western  Regulatory  Areas,  and  will  be 
less  confusing  for  the  fishing  industry. 
NMFS  has  adjusted  the  TAC  for  the 
"other  species"  category  and  the  overall 
sum  of  TACs  to  account  for  this  change. 

The  Council,  after  adopting  the  TACs. 
recommended  1994  apportionments  of 
the  TACs  for  each  spedes  category 
among  DAP.  JVP.  TALFF.  and  reserves. 
Existing  harvesting  and  processing 
capacity  of  the  U.S.  industry  is  capable 
of  utilizing  the  entire  1994  TAC 
spedfication  for  GOA  groundfish; 
therefore,  the  Council  recommended 
that  the  DAP  allowance  equal  the  TAC 
for  each  spedes  category,  resulting  in  no 
TALFF  or  JVP  apportionments  for  the 
1994  fishing  year. 

NMFS  has  reviewed  the  Coundl's 
recommendation  for  TAC  specifications 
and  apportionments  and  hereby 
approves  these  specifications  under 
S672.20(c)(l)(ii){B).  except  for  "other 
species." 

The  1994  ABCs.  TACs,  and 
overfishing  levels  are  shown  in  Table  1. 
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Table  1.— 1994  ABCs.  TACs,  And  DAPs  Of|Groundfish 
ERN  (W),  Central  (C),  And  Eastern 
Outside  (SEO).  And  Gulf-Wide  (GW) 


(Metric  Tons)  For  The  Western/Central  (W/C).  West- 
Regulatory  Areas  And  In  The  West  Yakutat  (WYK),  Southeast 
D  STRiCTS  Of  The  Gulf  Of  Alaska 


(E) 


(Amounts  specified  as  Joint  Venture  Processing  (JVP) 

tshown 


not! 


ind  Total  Allowabie  Level  Of  Foreign  Fishing  (TALFF)  are  proposed  to  be  zero  and  are 
■"■^  table.  Reserves  are  apportioned  to  DA^ 


in  this 


Species 


Pollock  2 

Shumagin  .... 

Chirilcof 

Kodiak 

SutAotal 


Total 


Pacific  coda 

Inshore 

Offshore 

Inshore 

Offshore  ..... 
Inshore  


v^iisiiwia    ...................... 

Subtotals: 

Total 

Flatfish  (deep-water)* 

Total 

Rex  sole  * „.... „ 

Total 

Flathead  sole : 

Total 

Flatfish  (shallow-water) « 

Total 

Arrowtooth  ftourxler 


Total 
Sabtefishe 


Total 

Pacific  ocean  perch' . 


Total 

Short  raker/rougheye" 


Total 


Area* 


(61) 
(62) 
(63) 
W/C 

E 


W 
W 

c 
c 

E 
E 
W 
C 

E 


W 
C 

E 


W 

c 

E 


W 

c 

E 


W 

c 

E 


W 

c 

E 


W 

c 

WYK 
SEO 


W 
C 

E 


W 
C 

E 


ABC 


22.130 

23370 

56.000 

102.000 

7.300 


109300 


16.630 

31.250 

2320 


50.400 


460 

12.930 

3.120 


16310 


800 
9310 
1340 


TAC 


11.950 


9,120 

23.080 

3.650 


35.850 


20.290 

12.950 

1,180 


34,420 


28,590 

186.270 

21,380 


236,240 


2,290 

11,220 

4350 

7,140 


25,500 


680 

850 

1,500 


3,030 


100 

1,290 

570 


1,960 


22.130) 
23.870) 
56.000) 
102.000 
7300 


109300 


14.967 
1.663 

28.125 

3.125 

2.268 

252 

16,630 

31.250 
2320 


Overfishing 


60.400 


460 
7300 
3.120 


11,080 


800 

7300 
1340 


10.140 


2.000 
5.000 
3.000 


10300 


4300 

12.950 

1.180 


18.630 


5.000 

20.000 

5.000 


30.000 


2.290 

11.220 

4350 

7.140 


25.500 


571 

714 

1,265 


2350 


100 

1.290 

570 


1,960 


230,000 
16.400 


246.400 


71.100 


19.280 


13.960 


39,310 


44,670 


275,930 


31.700 


880 
1,100 
1,960 


3,940 


2,900 
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Table  1. —1994  ABCs.  TACs.  And  DAPs  Of  Groundfish  (Metric  Tons)  For  The  Western«5entral  (W/C)  West- 
SHi^'/JS?^  ^9.'  And  Eastern  (E)  Regulatory  Areas  And  In  The  West  Yakutat  (WYK).  Southeast 
Outside  (SEO).  And  Gulf-Wide  (GW)  Districts  Of  The  Gulf  Of  AiASKA-ConUnued  ouumtAbi 

lAnwurits  specified  as  Joint  Venture  Proce^noi(JVP)  and  To^ 

not  sFnwn  in  this  table.  Reserves  are  nxwrtioned  to  DAP]  »-"  t"**"**"  w  oe  zero  ana  are 


Species 


Other  rockfish  ••10.11 


Total 

Northern  Rockfish  « 


Total 

Pelagic  shelf  rockfish  « 


Tot^ 


Demersal  shelf  rockfish  «* 

Thomyhead  rockfish 

Atka  mackerel** 


Total  .......... 

Other  species**  , 

Total  '•: 


Area* 


W 
C 

E 


W 

c 

E 


W 

c 

E 


SEO 
GW 
W 
C 

E 


GW 
553,050 


ABC 


330 
1,640 
6330 


8300 


1.000 

4.720 

40 


5,760 


1.030 
4,550 
1310 


6.890 


960 
1,180 


4,800 


N/A'5 


304,595 


TAC 


199 
988 

1.048 


2.235 


1,000 

4,720 

40 


5.760 


1,030 
4.550 
1,310 


6.890 


960 

1,160 

2,500 

1,000 

5 


3,505 


14,505 


803,110 


Overfishing 


9350 


10360 


11,550 


1,680 
1,440 


19,040 


Footnotes 

1 .  Regulatory  areas  and  districts  are 
defined  at  §672.2. 

2.  Pollock  is  apportioned  to  three  statistical 
areas  in  the  combined  Western/Central 
Regulatory  Area  (Table  3).  each  of  which  is 
further  divided  into  equal  quarterly 
allowances.  In  the  Eastern  Regulatory  Area, 
pollock  is  not  divided  into  quarterly 
allowances. 

3.  Pacific  cod  is  allocated  90  percent  to  the 
inshore,  and  10  percent  to  the  o^hore 
component.  Component  allowances  are 
shown  in  Table  4. 

4.  "Deep  water  flatfish"  means  Dover  sole 
and  Greenland  turboL  Rex  sole  is  a  separate 
target  species  beginning  with  the  1994 
fishing  year. 

5.  "Shallow  water  flatfish"  means  flatfish 
not  including  "deep  water  flatfish,"  flathead 
sole,  rex  sole,  or  arrowtooth  flounder. 

6.  Sablefish  is  allocated  to  trawl  and  hook- 
and-line  gears  (Table  2). 

7.  "Pacific  ocean  perch"  means  Sebastes 
alutus. 

8.  "Shortraker/rougheye  rockfish"  means 
Sebastes  borealis  (shortraker)  and  S. 
aleutianus  (rougheye). 

9.  "Other  rockfish"  in  the  Western  and 
Central  Regulatory  Areas  and  in  the  West 
Yakutat  District  means  slope  rockfish  and 
demersal  shelf  rockfish.  The  category  "other 
rockfish"  in  the  Southeast  Outside  District 
means  Slope  rockfish. 

10.  "Slope  rockfish"  means  Sebastes 
aurora  (aurora).  S.  melanostomus  (blarkgill). 
S  poiicispinis  (bocaccio).  S.  gnodei 


(chilipepper),  S.  crameri  (darkblotch),  S. 
elongatus  (greenstriped),  S.  variegates 
(harlequin).  S.  wilsoni  (pygmy),  S.  proriger 
(redstripe).  S.  zacentnis  (sharpchin).  S. 
jordani  (shortbelly).  S.  brevispinis 
(silvergrey).  S.  diploproa  (splitnose).  S. 
saxicola  (stripetail).  S.  miniatus  (vermilion), 
and  S.  reed;  (yellowmouth). 

11.  "Demersal  shelf  rockfish"  means 
Sebastes  pinniger  (canary),  S.  nebulosus 
(china),  S.  caurinus  (copper),  S.  maliger 
(quillback),  S.  babcocki  (redbanded).  S. 
helvomaculatus  (rosethom),  S.  nigmcincttis 
(tiger),  and  S.  nibenimus  (yelloweye). 

12.  "Northern  rockfish"  means  Se6osfes 
polyspinis. 

13.  "Pelagic  shelf  rockfish"  means  Sebastes 
melanops  (black).  S.  mystinus  (blue).  S. 
ciliatus  (dusky).  S.  entomelas  (mdow).  and  S. 
flavidus  (yellowtail). 

14.  Atka  mackerel  is  a  separate  target 
species  beginning  in  1994.  "Other  species" 
means  sculpins.  sharks,  skates,  eulachon. 
smelts,  capelin.  squid,  and  octopus.  The  TAC 
for  "other  species"  equals  5  percent  of  the 
TACs  of  target  species. 

15.  N/A  moans  not  applicable. 

16.  The  total  ABC  is  the  sum  of  the  ABCs 
for  target  species. 

2.  Apportionment  of  Reserves  to  DAP 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock.  Pacific  cod,  flatfish  species, 
and  the  "other  species"  categor>'  be  set 
aside  in  reserves  for  possible 


apportionment  at  a  later  date 
(§672.20(a)(2)(ii)).  For  the  preceding  6 
years,  including  1993,  NMFS  has 
apportioned  all  of  the  reserves  to  DAP 
elective  on  January  1.  For  1994,  NMFS 
apportions  reserves  for  each  species 
category  to  DAP,  anticipating  that 
domestic  harvesters  and  processors  will 
need  all  the  DAP  amounts. 
Specifications  of  DAP  shown  in  Table  1 
reflect  apportioned  reserves.  Under 
§672.20(d)(5)(iv),  the  public  may 
submit  comments  on  the 
apportionments  of  reserves.  Comments 
should  focus  on  whether,  and  the  extent 
to  which,  operators  of  vessels  of  the 
United  States  will  harvest  reserve  or 
DAP  amounts  during  the  remainder  of 
the  year  and  whether,  and  the  extent  to 
which.  U.S.  harvested  groundfish  can  or 
will  be  processed  by  U.S.  fish 
processors  or  received  at  sea  by  foreign 
fishing  vessels. 

3.  Assignment  of  the  Sablefish  TACs  to 
Authorized  Fishing  Gear  Users 

Under  §  672.24(c),  sablefish  TACs  for 
each  of  the  regulatory  areas  and  districts 
are  assigned  to  hook-and-lino  and  trawJ 
gear.  In  the  Western  and  Central 
Regulatory  Areas.  80  percent  of  each 
TAC  is  assigned  to  hook-and-line  gear 
and  20  percent  to  trawl  gear.  In  the 
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Eastern  Regiilatory  Area.  95  percent  of 
the  TAC  is  assigned  to  hook-and-line 
gear  and  5  percent  is  assigned  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Eastern  Regulatory  Area  may  only  be 
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use<  as  bycatch  to  support  directed 
fish  ries  for  other  target  species. 
Sab  sfish  caught  in  the  GOA  with  gear 
othe  r  than  hook-and-line  or  trawl  gear 
niu4  be  treated  as  prohibited  species 


Table  2.— 1994  Sablefish  TAC  Specirca  ions 


AieaAfstr  4 


Western 

Central 

West  Yakutat 

Souttieast  Outside 


Total 


4.  Apportionments  of  Pollock  TAC 
Among  Regulatory  Areas,  Seasons,  and 
Between  Inshore  and  Offshore 
Components 

In  the  GOA,  pollock  is  apportioned  by 
area,  season,  and  inshore/offshore 
components.  Regulations  at 
S  672.20(a)(2)(iv)  require  that  the  TAC 
for  pollock  in  the  combined  W/C  GOA 
be  apportioned  among  statistical  areas 
Shumagin  (63),  Chirikof  (62).  and 
Kodiak  (63)  in  proportion  to  known 
distributions  of  the  pollock  biomass. 
This  measure  was  intended  to  provide 
spatial  distribution  of  the  pollock 
harvest  as  a  sea  lion  protection  measiuv. 
Each  statistical  area  apportionment  is 
further  divided  equally  among  the  four 

Table  3.— Distribution  of  Pollock  in  the 
CGOA);  Biomass  Distribution.  Area 
Is  102,(X)0  Metric  Tons  (mt) 

Pomass  distribution  is  based  on  1990  survey  data. 

and 


fishi ig 
fishi  ig 
any 
is  a<iled : 


Statistical  i 


Shumagin  (61) 
Chirikof  (62)  .... 
Kodiak  (63) 


Total 


5.  Apportionment  of  Pacific  Cod  TAC 
Between  Inshore  and  Offshore 
Components 

Regulations  at  §672.20(a)(2)(v)(B) 
require  that  the  DAP  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be 


and  may  not  be  retained.  Table  2  shows 
the  assignments  of  the  1994  sablefish 
TACs  between  hook-and-line  and  trawl 
gear. 


IN  THE  Gulf  of  Alaska  and  Assksnments  Thereof  to  Hook-Ano 
Ljne  AND  Trawl  Gear 

{Vahjes  are  in  metric  tons] 


TAC 


2.290 

11.220 

4.8S0 

7.140 


25.500 


Hook-and- 
Une  share 


1,832 
8,976 
4,608 
6,783 


22,199 


Trawl  share 


458 

2.244 

242 

357 


3.301 


quaif  eriy  reporting  periods  of  the 
year  (Table  3).  Within  any 
„  year,  any  unharvested  amount  of 
uarterly  allowance  of  pollock  TAC 
'ed  in  equal  proportions  to  the 
quarterly  allowance  of  following 
quar  ers.  resulting  in  a  sum  for  each 
quarter  that  does  not  exceed  150  percent 

initial  quarterly  allowance. 
Simi  arly,  harvests  in  excess  of  a 
quar  erly  allowance  of  TAC  are 
dedv  cted  in  equal  proportions  from  the 
remajining  quarterly  allowances  of  that 
year.  As  defined  at  §  672.23(f), 
diredted  fishing  for  the  four  quarterly 
allowances  will  start  on  January  1.  June 

1,  and  October  1.  The  Eastern 
Regif  atory  Area  pollock  TAC  of  7,300 


mt  is  not  allocated  among  smaller  areas, 
or  quarters. 

Regulations  at  §  672.20(a)(2)(v)(A} 
require  that  the  DAP  apportionment  for 
pollock  in  all  regulatory  areas  and  all 
quarterly  allowances  thereof  be  divided 
into  inshore  and  offshore  components. 
The  inshore  component  is  apportioned 
100  percent  of  the  pollock  DAP  in  each 
regulatory  area  after  subtraction  of 
amounts  that  are  determined  by  the 
Regional  Director  to  be  necessary  to 
support  the  bycatch  needs  of  the 
oflshore  component  in  directed  fisheries 
for  other  groundfish  species.  At  this 
time,  incidental  amounts  of  pollock  to 
be  caught  by  the  ofishore  component  are 
unknown,  and  will  be  determined 
during  the  fishing  year. 


/Vestern  and  Central  Regulatory  Areas  of  the  Gulf  of  Alaska  (W/ 

/  PPORTONMENTS.  AND  QUARTERLY  ALLOWANCES.  ABC  FOR  THE  W/C  GOA 

ACa  are  equal  to  ABC.  Inshore  and  offshore  allocations  of  polkx*  are  notsbown.  ABCs 
TACs  are  rounded  to  the  nearest  10  rrrt) 


Biomass 
percent 


21.7 
23.4 
54.9 


100.0 


1994  TAC 


22.130 
23,870 
56,000 


102,000 


Quarterly  al- 
lowance 


5.532 
5.968 

14.000 


25.500 


alloc  ited  to  vessels  catching  Pacific  cod 
for  pi  ocessing  by  the  inshore  and 
offsh  )re  components.  The  inshore 
comf  onent  is  equal  to  90  percent  of  the 
Pacif  c  cod  TAC  in  each  regulatory  area 
with  10  percent  of  the  TAC  assigned  to 


the  offshore  component.  Inshore  and 
offshore  allocations  of  the  50,400  mt 
Pacific  cod  TAC  for  1994  are  shown  in 
Table  4. 
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Table  4.-1994  ALLOCATION  OF  PACIRC  Coo  IN  THE  GULF  OF  ALASKA;  ALLOCATKJNS  TO  INSHORE  AND  OFFSHORE 

Components 

(In  metric  ton^ 


Regulatory  area 


Western 
Central.. 
Eastern . 


Total 


TAC 


16.630 

31,250 

2,520 


50.400 


Component  anocatkm 


Inshore 
(90%) 


14.967 

28,125 

2.268 


45,360 


Offstwre 
(10%) 


1.663 

3.125 

252 


5.040 


6.  "Other  Species"  TAC 

The  FMP  specifies  that  the  TAC 
amount  for  the  "other  species"  category 
is  calculated  as  5  percent  of  the  1994 
combined  TACs  for  tai^et  species.  For 
1993,  the  Council  recommended  that 
"other  species"  be  made  available 
separately  in  each  of  the  three 
regulatory  areas  to  avoid  preemption  of 
fishing  activities  in  the  remainder  of  the 
GOA  by  a  target  fishery  for  Atka 
mackerel  that  developed  in  the  Western 
Regulatory  Area.  Approval  of 
Amendment  31.  which  established  Atka 
mackerel  as  a  separate  target  sf>ecies. 
removed  the  necessity  to  apportion 
"other  species"  among  regulatory  areas 
in  1994.  At  the  December  1993  meeting, 
the  Council  recommended  a  GOA -wide 
TAC  of  14,504  mt  for  "other  species." 
As  discussed  above,  a  1994  TAC  of  5  mt 
for  Atka  mackerel  in  the  Eastern 
Regulatory  Area  is  established  by 


NMFS,  thus  increasing  the  TAC  for 
"other  species"  to  14.505  mt 

7.  PSC  Limits  Relevant  to  Fully  Utilized 
Species 

Under  §  672.20(b)(1),  if  NMFS 
determines,  after  consultation  with  the 
Council,  that  the  TAC  for  any  species  or 
species  group  will  be  fully  utilized  in 
the  DAP  fishery,  a  groundfish  PSC  limit 
applicable  to  the  JVP  fisheries  may  be 
specified  for  that  species  or  species 
group. 

The  Council  recommended  that  DAP 
equal  TAC  for  each  species  category. 
Zero  amounts  of  JVP  are  available. 
NMFS  concurs  with  the  Council's 
recommendation,  and  has  not 
established  any  JVP  amounts;  therefore, 
no  groundfish  PSC  limits  under 
§  672.20(b)(1)  are  necessary. 


8.  Closures  to  Directed  Fishing 

The  "proposed  1994  Initial 
Specifications  of  Groundfish  and 
Associated  Management  Measures"  for 
the  GOA  (58  FR  60575,  November  17, 
1993)  contained  several  closures  to 
.directed  fishing  for  groundfish  during 
1994.  The  closures  for  the  final 
specifications  are  listed  in  Table  5. 

Under  §672.20(c)(2)(ii),  the  Regional 
Director  determined  that  the  entire 
TACs  or  allocations  of  TAC  of  some 
groundfish  species  and  species  groups 
will  be  needed  as  incidental  catch  to 
support  other  anticipated  groundfish 
fisheries  during  1994.  The  Regional 
Director  is  establishing  directed  fishing 
allowances  of  zero  mt  and  prohibiting 
directed  fishing  for  the  remainder  of  the 
year  for  the  fisheries  listed  in  Table  5. 
Directed  fishing  standards  for  the 
aforementioned  closures  may  be  found 
at  §  672.20(g). 


Table  5.— Closures  to  Directed  Fishing  for  Total  Allowable  Catches  Implemented  by  This  Action  ' 

(Offshore  -  The  Offshore  Component;  TRW  -  Trawl:  AU  -  All  Gears;  WG  -  Western  Reoulatory  Area;  CG  -  Central  Regulatory  Area  EG  - 
Eastern  Regulatory  Area;  GOA  -  Entire  Gulf  ofAiaS(aJ  v-«nir«  neguarory  Area,  to - 


Fistiery 


Atka  mackerel , 

Northern  rockfish 

Otherrockfish2 ;. „......, 

Pacific  cod „ „ , 

Pacific  ocean  perch ...,.., 

Rex  sole 

Sablefish 

Shortoaker/rougheye  rockfish 
Thomyhead  rockfish 


Compo- 


Offshore 


Gear 


ALL  . 
AU  . 
AU  . 
ALL  . 
Aa  . 
ALL  . 
TRW 
ALL  . 
Aa  . 


I  J^^^^JS.  ^iS^Si?*^  5®  ■"  ***^  "*  closwes  and  prohibitions  k>und  in  regulatk>n$  at  50  CFR  Part  672. 
mother  rockfish  Includes  stope  and  demersal  shelf  rockfish  in  the  WG  and  CG.  '=y««i«~"»»  *or"  r-ano^^ 


Ctosed  areas 


GOA 

EG 

WG.EG 

WG.CG.EG 

WG.CG.EG 

WG 

WG.CG 

WG.CG.EG 

GOA 


9.  Halibut  Prohibited  Species  Catch 
(PSC)  Mortality  Limits 

Under  §  672.20(f)(2),  annual  Pacific 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  are  established  for  pot  gear.  At 
its  December  1993  meeting,  the  Council 
recommended  that  NMFS  reestablish 
1993  halibut  PSC  limits  of  2,000  mt  for 
trawl  gear  and  750  mt  for  hook-and-line 


gear  for  1994.  The  hook-and-line  halibut 
PSC  limit  is  further  apportioned 
between  the  DSR  fishery  (10  mt  halibut 
mortality)  and  all  other  hook-and-line 
fisheries  (740  mt). 

As  in  the  proposed  specifications,  the 
Council  recommended  that  pot  gear  be 
exempt  from  Pacific  halibut  PSC  limits 
for  the  1994  fishing  year.  The  Council 
proposed  this  exemption  after 


considering  that  the  groundfish  catch 
and  associated  halibut  bycatch  and 
mortality  rates  for  pot  gear  are  low  (5 
percent). 

At  the  September  1993  meeting,  the 
Council  recommended  that  NMFS 
prepare  a  rule  for  Secretarial  approval 
that,  if  approved,  would  authorize 
separate  apportionments  of  the  trawl 
halibut  bycatch  mortality  limit  between 
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trawl  fisheries  fOT  the  deep-water 
species  complex  (deep-water  flatfish, 
rockfish,  sablefish  and  arrowtooth 
flounder)  and  for  the  shallow-water 
species  complex  (pollock,  Pacific  cod. 
shallow-water  flatfish,  flathead  sole. 
Atka  mackerel,  and  "other  species").  At 
its  December  1993  meeting,  the  Council 
further  recommended  that  this  action  be 
implemented  under  emer:gency 
rulemaking  so  that  it  could  be  effective 
early  in  1994.  An  emergency  rule  was 
prepared  by  NMFS  and  implemented 
February  7, 1994  (59  FR  6222,  February 
10, 1994).  The  emergency  rule  specifies 
trawl  fishery  apportionments  of  the 
1994  GOA  trawl  halibut  bycatch 
mortality  limit  and  seasonal 
apportionments  thereof.  The  emergency 
rule  specifications  supersede  those  set 
forth  in  this  notice  during  the  effective 
period  of  the  emergency  rule. 

NMFS  conciu^  with  the  Coimdl's 
recommendations  listed  above.  The 
following  types  of  information  as 
presented  in,  and  simimarized  from,  the 
1993  SAFE  report,  or  as  otherwise 
available  from  NMFS,  Alaska 
Department  of  Fish  and  Game,  the 
International  Pacific  Halibut 
Commission  (IPHC)  or  public  testimony 
were  considered: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  available 
bom  1993  observations  of  the 
groundfish  fisheries  as  a  result  of  the 
NMFS  Observer  Program.  The 
calculated  haUbut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  December  16, 1993,  is  1,993  mt, 
1.279  mt,  and  2.4  mt,  respectively,  for 
a  total  of  3,214  mt.  Halibut  bycatch 
restrictions  seasonally  constrained  trawl 
gear  fisheries  diuing  the  first,  second, 
and  third  quarters  of  the  fishing  year.- 
Halibut  mortality  did  not  constrain 
trawling  effort  in  the  fourth  quarter  of 
1993.  Trawling,  with  the  exception  of 
trawling  for  pollock  with  pelagic  trawl 
gear,  was  closed  in  1993  from  March  24 
to  March  29  (58  FR  16372.  March  26, 
1993).  from  April  19  to  June  28  (58  FR 
21545,  April  22, 1993),  and  from  August 
3  to  October  4  (58  FR  41640,  August  5, 
1993)  as  a  result  of  halibut  PSC  seasonal 
allowances.  Hook-and-line  gear  was 
closed  to  directed  fishing  for  all  but  DSR 
on  June  4  to  December  31, 1993  (58  FR 
32064,  June  8, 1993;  58  FR  46095, 
September  1, 1993). 

The  amount  of  groundfish  that  trawl 
or  hook-and-line  gear  might  have 
harvested  if  halibut  had  not  been 
seasonally  limiting  in  1993  is  unknown. 
Even  though  halibut  mortality  was  not 
constraining  in  the  fourth  quarter  of 


199  1 


.  some  amounts  of  groundfish 
remained  imharvested.  Sablefish  and 
iC  cod  are  of  the  most  interest  to 
fishermen  using  hook-and-line  gear. 
900  mt  of  sablefish  in  the  Western 
ilatory  Area,  and  1,000  mt  of  Pacific 
n  the  Eastern  Regulatory  Area 
ined  unharvested  during  1993.  An 
unkiiown  portion  of  these  amounts 
would  have  been  harvested  had 
halibut  restrictions  not  been 


Ove- 

Regi 

cod 


in 


remiu 


like  y 

199: 

limi 


mg. 

(B)  ^pected  Changes  in  Groundfish 
Stoc  ks 

Al  its  December  1993  meeting,  the 
Cou  tcil  adopted  lower  ABCs  for 
poll  ick.  Pacific  cod.  deep-water  flatfish, 
flatli  ead  sole,  shallow-water  flatfish, 
arro'  vtooth  flounder,  and  POP  than 
thos » established  for  1993.  The  Council 
ado]  ted  higher  ABCs  for  sablefish, 
pela  |ic  shelf  rockfish,  and  demersal 
shel  rockfish  than  those  established  for 
199: .  The  ABCs  for  other  groimdfish  are 
unci  anged  &t>m  1993  levels.  Rex  sole 
and  \tka  mackerel  were  separated  out 
of  d«  epwater  flatfish  and  "other 
spec  es."  and  established  as  separate 
targt  t  species  categories  for  1994.  More 
infoi  mation  on  these  changes  is 
inch  ided  in  the  Final  SAFE  report  dated 
Novi  tmber  1993  and  in  the  Council  and 
SSC  minutes. 

(Cfl  xpected  Changes  in  Groundfish 
Catc  i 

Tl  e  total  of  the  1994  TACs  for  the 
GO/  is  304,595  mt,  a  slight  decrease 
bom  the  1993  TAC  total  of  306,651  mt. 
At  it  I  December  1993  meeting,  the 
Cou]  idl  changed  the  1994  TACs  for 
som(  I  fisheries  from  the  1993  TACs. 
Thoj  e  fisheries  for  which  the  1994 
TAC  i  were  lower  than  in  1993  are 
polU  ck  (decreased  to  109,300  mt  from 
114,  00  mt).  Pacific  cod  (decreased  to 
50.41 10  mt  bom  56.700  mt),  POP 
(decreased  to  2.550  mt  bom  2,560  mt), 
and  tother  rockfish"  (decreased  to  2,235 
mt  fi  3m  5,383  mt).  Rex  sole  was 
sepa  ated  bom  the  deep-water  flatfish 
com  )lex  in  1994  and  assigned  a 
sepa  ate  TAC  resulting  in  a  slight 
incn  ase  in  the  total  TAC  for  the  two 
targe :  groups  but  reducing  the  TAC  for 
deep  water  flatfish.  Those  species  for 
whic  1  the  1994  TAC  was  higher  than  in 
1993  are  shallow-water  flatfish 
(incT  jased  to  18,630  mt  bom  16,240  mt), 
sabU  fish  (increased  to  25.500  mt  from 
20,9(  0  mt),  shortraker/rougheye 
(iuCT  jased  to  1.960  mt  from  1,764  mt), 
pelai  ic  shelf  rockfish  (increased  to 
6.8»  mt  from  6,740  mt),  DSR  (increased 
to  9e  )  mt  &t>m  800  mt)  and  thomyhead 
rock  ish  (increased  to  1.180  mt  bom 
1.06;  mt). 


(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  stock  assessment  for  1992 
conducted  by  the  IPHC  indicates  that 
the  total  exploitable  biomass  of  Pacific 
halibut  was  265.8  million  poimds.  T^s 
represents  a  decline  in  biomass  of  11 
percent  bom  the  previous  stock 
assessment,  a  rate  similar  to  declines 
observed  in  previous  years.  The  decline 
is  expected  to  continue  over  the  next 
few  years  as  a  consequence  of  reduced 
recruitment. 

(E)  Potential  Impacts  of  Expected 
Fishing  for  Groundfish  on  Halibut 
Stocks  and  U.S.  Halibut  Fisheries 

Halibut  fisheries  will  be  adjusted  to 
accotmt  for  the  overall  halibxit  PSC 
mortality  limit  established  for 
groundfish  fisheries.  The  1994 
groimdfish  fisheries  are  expected  to  use 
the  entire  halibut  PSC  limit  of  2,750  mt. 
The  allowable  directed  commercial 
catch  is  determined  by  accounting  for 
the  recreational  catch,  waste,  and 
bycatch  mortality,  and  then  providing 
the  remainder  to  the  directed  fishery. 
Therefore,  although  the  amount  of 
halibut  available  for  directed  halibut 
fisheries  will  be  reduced,  halibut 
bycatch  in  groundfish  fisheries  is  not 
expected  to  have  any  effect  on  halibut 
stocks. 

(F)  Methods  Available  for,  and  Costs  of. 
Reducing  Halibut  Bycatches  in 
Groundfish  Fisheries 

Halibut  bycatch  may  be  reduced  by 
(1)  reducing  amounts  of  groundfish 
TACs,  (2)  reducing  halibut  bycatch  rates 
through  a  Vessel  Incentive  Program,  (3) 
modifications  to  gear  and  fish  handling 
procedures,  and  (4)  changes  in 
groundfish  fishing  seasons. 

Reductions  in  groundfish  TACs  do 
not  usually  provide  incentives  for 
fishermen  to  reduce  bycatch  rates.  Costs 
that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TACs  depend  on 
species  and  amounts  of  groundfish 
foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  the 
Observer  Plan  are  subject  to  the  Vessel 
Incentive  Program.  The  program 
encoiu^ges  trawl  fishermen  to  avoid 
high  halibut  bycatch  rates  while 
conducting  groundfish  fisheries  by 
specifying  bycatch  rate  standards  for 
various  target  fisheries. 

Current  regulations  require 
groundfish  pots  to  have  halibut 
exclusion  devices  to  reduce  halibut 
bycatches.  Resulting  low  bycatch  end 
mortality  rates  of  halibut  in  pot  fisheries 
have  justified  exem]>ting  pot  gear  bam 
PSC  limits.  Because  halibut  bycatch 
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mortality  in  the  pot  fisheries  is  so  low, 
and  not  expected  to  increase  during 
1994,  the  Council  has  again 
recommended  exempting  these  fisheries 
from  halibut  bycatch  restrictions  in 
1994,  as  it  did  in  1993.  A  recent  change 
in  the  definition  of  pelagic  trawl  gear  is 
intended  to  reduce  bycatch  of  halibut  by 
displacing  fishing  effort  off  the  bottom 
of  the  sea  floor  when  certain  halibut 
bycatch  levels  are  reached  during  the 
fishing  year.  The  definition  provides 
standards  for  physical  conformation  and 
also  for  performance  of  the  trawl  gear  in 
terms  of  crab  bycatch  (58  FR  39680,  July 
26, 1993).  A  recent  regulatory  change 
required  all  hook-and-line  vessel 
dperators  to  employ  careful  release 
measures  when  handling  halibut 
bycatch  (58  FR  28799,  May  17, 1993). 
This  measure  is  intended  to  reduce 
handling  mortality,  increase  the  amount 
of  ^undfish  harvested  with  the 
available  halibut  mortality  limits,  and 
possibly  lower  overall  halibut  mortality 
in  groundfish  fisheries. 

Halibut  bycatch  will  potentially  be 
reduced  by  changes  in  some  groundfish 
fishing  seasons.  The  sablefish  hook-and- 
line  season  starts  May  18,  and  the 
rockfish  trawl  fishery  is  delayed  until 
the  third  quarter,  July  4.  These  delays 
postpone  the  start  of  the  sablefish  and 
rockfish  fisheries  to  times  when 
seasonal  halibut  bycatch  rates  are  lower. 

Methods  listed  under  (F)  above,  will 
be  reviewed  by  NMFS  and  the  Council 
to  determine  their  effectiveness. 


Changes  will  be  initiated  as  necessary  in 
response  to  this  review  or  to  public 
testimony  and  comment,  either  through 
regulatory  or  FMP  amendments. 
Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  hahbut 
bycatches  while  providing  an 
opportunity  to  harvest  the  groundfish 
OY.  NMFS  proposes  the  assignments  of 
2,000  mt  and  750  mt  of  halibut  PSC 
mortality  limits  to  trawl  and  hook-and- 
line  gear,  respectively.  While  these 
limits  will  reduce  the  harvest  quota  for 
commercial  halibut  fishermen,  NMFS 
has  determined  that  they  will  not  result 
in  unfair  allocation  to  any  particular 
user  group.  NMFS  recognizes  that  some 
halibut  bycatch  will  occur  in  the 
groundfish  fishery,  but  expansion  of  the 
Vessel  Incentive  Program,  required 
modifications  to  gear  and  handling 
procedures,  and  delays  to  the  start  of  the 
sablefish  hook-and-line  gear  and 
rockfish  trawl  gear  fisheries  are 
intended  to  reduce  adverse  impacts  on 
halibut  fishermen  while  promoting  the 
opportunity  to  achieve  the  OY  from  the 
groundfish  fishery. 

10.  Seasonal  Allocations  of  the  Halibut 
PSC  Limits 

Under  §672.20(0(2),  NMFS 
seasonally  allocates  the  halibut  PSC 
limits  based  on  recommendations  bom 
the  Council.  The  FMP  requires  that  the 
following  information  be  considered  by 
the  Council  in  recommending  seasonal 
allocations  of  halibut  (a)  seasonal 
distribution  of  halibut,  (b)  seasonal 


distribution  of  target  groundfish  species 
relative  to  halibut  distribution,  (c) 
expected  halibut  bycatch  needs  on  a 
seasonal  basis  relevant  to  changes  in 
halibut  biomass  and  expected  catches  of 
target  groundfish  species,  (d)  expected 
bycatch  rates  on  a  seasonal  basis,  (e) 
expected  changes  in  directed  groundfish 
fishing  seasons,  (f)  expected  artual  start 
of  fishing  effort,  and  ^)  economic 
effects  of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry.  The  Council 
recommended  the  same  seasonal 
allowances  of  PSC  limits  for  the  1994 
fishing  year  as  those  in  effect  during  the 

1993  fishing  year.  The  publication  of  the 
final  1993  initial  groundfish  and  PSC 
specifications  (58  FR  16787,  March  31, 
1993)  summarizes  Council  findings  with 
respect  to  each  of  the  FMP 
considerations  set  forth  above.  At  this 
time,  the  Coundl's  findings  are 
unchanged  bom  those  set  forth  in  1993. 
Padfic  halibut  PSC  limits,  and 
apportionmentis  thereof,  are  presented 
in  Table  6.  Regulations  spedfy  that 
overages  and  shortfalls  in  PSC  catches 
will  be  accounted  for  within  the  1994 
fishing  year. 

Slight  adjustments  from  the  1993 
seasonal  allocations  are  proposed  to 
accommodate  dales  of  anticipated 
fishing  effort  and  the  opening  date  of 
the  hook-and-line  directed  fishery  for 
sablefish  (May  18.  1994).  Trawling  for 
rockfish  species  will  start  on  July  4, 

1994  in  accordance  with  §  672.23(d). 


L^Ti^Z^,^.  ra?^\^f^  '^'"^^*  AU-OWANCES.  A^D  APPORTIONMENTS.  THE  PaCIFK:  HAUBUT  PSC  UM.T 

FOR  HooK-AND-LiNE  Gear  is  Allocated  to  the  Demersal  Shelf  Rockfish  (DSR)  Fishery  and  FTsHERrES 

2I".f/'^^^^"•n^'^'^  ^""^  '^  ^^"^  "^^^S.  ALL  ALLOWANCES  AND  APPORTIONMEf^S  OTHeS  THAN  TH^E 
ON  JANUARY  1  AND  DECEMBER  31  BEGIN  AND  END  AT  12:00  NOON.  AUSKA  LOCAL  TiME 


Trawl  gear 


Dates 


Jan.  1-Apr.  1  . 
Apr.  1-Jul.  1  ... 
Jul.  1-Oct  1  ... 
Oct.  1-Dec.  31 

Total 


Amount 


600(30%) 
400(20%) 
600(30%) 
400(20%) 


2.000  (100%) 


Hook-and-line  gear 


Other  than  DSR 


Dates 


Jan.  1-May  18 .. 
May  18-Aug.  31 
Sep.  1-Oec.  31 


Amount 


200(27%) 

500(68%) 

40(5%) 


740  (100%) 


DSR 


Dates 


Jan.  1-Dec.  31 


Amount 


10  (100%). 


10  (100%) 


Assumed  halibut  mortality  rates  for 
halibut  PSC  bycatch  in  1994  are  similar 
to  those  used  in  1993  and  are 
unchanged  from  those  established  in  the 
proposed  specifications.  These  rates  are 
listed  in  Table  7  and  reflect  mandatory 


careful  release  measures  implemented 
during  1993  (58  FR  28799,  May  17, 
1993).  Further  information  on  halibut 
mortality  can  be  found  in  the  November 
SAFE  report.  NMFS  has  determined  that 
the  Council's  recommendation  for  the 


seasonal  apportionments  of  the  Padfic 
halibut  PSC  to  gear  types  and  the 
assumed  mortality  rates  are  appropriate 
and  is  implementing  the  Council's 
recommendations. 
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Table  7.— 1994  Assumed  PAaric  HaubUt 

Man 
[Table  Values 


MoRTAUTY  Rates  for  Vessels  Fishing  in  the  Gulf  of  Alaska  With 
Mandatory  Careful  Release  Measures 

are  Percent  of  HaRxit  Bycaich  Assumed  to  be  DeatiQ 


G<  vend  target 


Otiserved 
vessels 


UnolMerved 
vessels 


Sab4efish  . „ _. 

Other  targets 

Trawt 

Pelagic  pollock 

Roctdisti,  shallow  water  flatfish,  "other  spp.; 

Pacific  cod,  norvpelagic  poHock,  deep  water  flat 
Pot 

All  targets 


At  a 


mackerel 
rex  sole  ... 


14.0 
11.5 

75.0 
60.0 
55.0 

5.0 


17.0 
14.0 

75.0 
60.0 
55.0 

5.0 


Opening  Date  of  the  Directed  Fishery  for 
Sablefish  for  Hook-and-Line  Gear 

Under  regulations  at  §  672.23(c),  the 
opening  date  for  the  directed  fishing 
season  for  sablefish  %vith  hook-and-line 
gear  is  the  calendar  day  from  May  9 
through  May  22  upon  which  the  tide 
with  the  smallest  tidal  range  occurs. 
According  to  annual  tide  tables 
published  by  NOAA  for  1994,  this  date 
is  May  18, 1994.  Therefore,  in 
accordance  with  §  672.23  (b)  and  (c),  the 
season  will  commence  at  12:00  noon. 
Alaska  local  time.  May  18, 1994. 

Responses  to  Comments 

Written  comments  on  the  proposed 
1994  specifications  and  other 
management  measures  were  requested 
until  December  10, 1993.  No  written 
comments  were  received  on  the 
specifications  as  proposed. 

Classification 

This  action  apportions  reserves  to 
DAP  fisheries  on  a  date  other  than  those 
specified  in  §  672.20(d)(i).  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  that  it  is  necessary  to  waive  the 
opportunity  for  prior  public  comment 
provided  by  the  regulations  to  prevent 
premature  closure  of  the  fishery.  In 
accordance  with  §672.20(d)(5)(iv), 
comments  are  invited  on  the  reserve 
apportionments  as  noted  in  "DATES" 
obove. 

List  of  Subjects  in  50  CFR  Part  611 

Fisheries,  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 

50  CFR  Parts  672  and  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  10, 1994. 
Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service 
IFR  Doc.  94-3565  Filed  2-10-94;  8:45  am) 

BILUNG  COOe  3S10-2S-P 


50  CFR  Parts  611, 675  and  676 

[D<  cket  Na  031100-4043;  LD.  110193D] 

Fo  'eign  Fishing;  Groundfish  Fishery  of 
th<  Bering  Sea  and  Aleutian  Islands; 
Ur  lited  Access  Management  of 
Fe  leral  Fisheries  In  and  Off  of  Aiaslta 

AG  :NCY:  National  Marine  Fisheries 

Sei  vice  (NMFS),  National  Oceanic  and 

At  nospheric  Administration  (NOAA), 

Co  nmerce. 

AC  "KM:  Final  1994  initial  specifications 

of  pvundfish  and  associated 

mi  nagement  measures;  closures. 

SUIimary:  NMFS  announces  final 

sp<  cifications  of  total  allowable  catches 

(Tj  iCs).  initial  apportionments  of  TACs 

for  each  category  of  groundfish,  and 

asi  ociated  management  measiues  in  the 

Be  ing  Sea  and  Aleutian  Islands 

mi  nagement  area  (BSAI)  during  the 

19 14  fishing  year.  This  action  is 

ne  essary  to  establish  harvest  limits  and 

ass  ociated  management  measures  for 

gr(  undfish  during  the  1994  fishing  year. 

Nh  [FS  also  is  closing  specified  fisheries 

cocsistent  with  the  final  1994 

grdundfish  specifications  and  fishery 

by  :atch  allowances  of  prohibited 

sf»  icies.  These  measures  are  intended  to 

coi  tserve  and  manage  the  groundfish 

res  ources  in  the  BSAI. 

EFI  ECTIVE  date:  February  10. 1994 

thi  Dugh  24:00  Alaska  local  time  (A.I.t.) 

on  December  31, 1994,  or  until  changed 

by  subsequent  notice  in  the  Federal 

Re  pster.  All  closures  to  directed  fishing 

an  effective  through  24:00  A.l.t. 

De  lumber  31. 1994. 

AD  >RESSES:  Comments  on  directed 

fis  ling  closures  should  be  sent  to 

Ro  laid  J.  Berg,  Chief.  Fisheries 

Mi  nagement  Division,  Alaska  Region, 

NH IFS.  P.O.  Box  21668.  Juneau.Alaska 

99 102-1668  (Attn:  Lori  Gravel).  The 

fin  i\  Environmental  Assessment 

pn  pared  for  the  1994  TAG 

sp  icifications  may  be  obtained  h-om  tlie 

sa  le  address,  or  by  calling  907-586- 


7229.  The  final  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report  may 
be  requested  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510  (907- 
271-2809). 

FOR  FURTHER  INFORMATION  CONTACT. 
Ellen  R  Varosi.  Fishery  Management 
Biologist,  NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  675  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP). 
Other  applicable  regulations  are  found 
at  SO  CFR  611.93  (foreign  fishing)  and 
50  CFR  part  676  (limited  entry  fisheries 
off  of  Alaska).  The  FMP  was  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
approved  by  the  Secretary  of  Commerce 
(Secret£uy)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to 
specify  annually  the  apportionments  of 
prohibited  species  catch  (PSC)  limits 
among  fisheries  and  seasons 
(§  675.21(b)),  the  TAG.  initial  domestic 
annual  harvest  (DAH),  and  initial  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  each  target  species  and  the 
"other  species"  category  (§  675.20(a)(2)). 
The  sum  of  the  TACs  must  be  within  the 
optimmn  yield  (OY)  range  of  1.4  million 
to  2.0  million  metric  tons  (mt) 
(§  675.20(a)(2)).  Specifications  set  forth 
in  Tables  1-7  of  this  action  satisfy  these 
requirements.  For  1994.  the  sum  of 
TACs  is  2,000,000  mt. 

Proposed  BSAI  groundfish 
specifications  and  specifications  tor 
prohibited  species  bycatch  aliowances 
for  the  groundfish  fishery  of  the  BSAI 
were  pubUshed  in  the  Federal  Registei 
on  November  17, 1993  (58  FR  60584). 
Comments  were  invited  through 
December  10, 1993.  No  written 
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conunents  were  received  within  the 
comment  period.  Verbal  comments  were 
received,  and  public  consultation  with 
the  Coimcil  occurred  during  the  Council 
meeting  in  Seattle,  Washington,  held 
December  6-10, 1993.  Council 
recommendations  and  biological  and 
economic  data  that  were  available  at  the 
Coimcil's  December  meeting  were 
considered  in  implementing  the  final 
1994  specifications. 

The  specified  TAG  for  each  species  is 
based  on  the  best  available  biological 
and  socioeconomic  information.  The 
Council,  its  Advisory  Panel  (AP),  and  its 
Scientific  and  Statistical  Committee 
(SSG)  reviewed  current  biological 
information  about  the  condition  of 
groundfish  stocks  in  the  BSAI  at  their 
September  and  December  1993 
meetings.  This  information  was 


compiled  by  the  Goundl's  BSAI 
Groundfish  Plan  Team  and  is  presented 
in  the  final  1994  SAFE  report  for  the 
BSAI  groundfish  fisheries,  dated 
November  1993.  The  Plan  Team 
annually  produces  such  a  document  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass 
and  other  biological  parameters.  From 
these  data  and  anafyses,  the  Plan  Team 
estimates  an  acceptable  biological  catch 
(ABC)  for  each  species  category. 

A  summary  of  the  preliminary  ABCs 
for  each  species  for  1994  and  other 
biological  data  fit)m  the  September  1993 
draft  SAFE  report  were  provided  in  the* 
discussion  supporting  the  proposed 
1994  specifications.  The  Plan  Team's 
recommended  ABCs  were  reviewed  by 


the  SSC.  AP,  and  Council  at  their 
September  1993  meetings.  Based  on  the 
SSiC's  comments  concerning  technical 
methods  and  new  biological  data  not 
available  in  September,  the  Plan  Team 
revised  its  ABC  recommendations  in  the 
final  SAFE  report  dated  November  1993. 
The  revised  ABC  recommendations 
were  again  reviewed  by  the  SSC,  AP, 
and  Council  at  their  December  1993 
meetings.  While  the  SSC  endorsed  most 
of  the  Plan  Team's  recommendations  for 
1994  ABCs  set  forth  in  the  final  SAFE 
report,  the  SSC  recommended  revisions 
to  ABC  amounts  calculated  for  Bogoslof 
pollock,  Greenland  turbot,  and  Atka 
mackerel.  The  Council  adopted  the 
SSC's  recommendations  for  the  1994 
ABSs.  The  final  ABCs,  listed  in  Table  1. 
reflect  harvest  amounts  that  will  not 
cause  overfishing  as  defined  in  the  FMP. 


Table  1.— Final  1994  Specifications  of  the  Acceptable  Biological  Catch  (ABC).  Total  Auowable  Catch 
(TAG).  Initial  TAC  (ITAC)  Which  Equal  the  Domestic  Annual  Processing  (DAP).  And  Overfishing  Levels 
Of  Groundfish  In  The  Bering  ^ea  And  Aleutian  Islands  Area.'  2 


Species 


Pollock: 

Bering  Sea  (BS)  

Aleutian  Islands  (Al) 

Bogoslof  District 

Pacific  cod „ 

Sabtofisti: 

BS 

Al  „. 

Atka  mackerel  TOTAL  .... 

Westem  Al 

Central  Al 

Eastern  Al,  BS 

Yellowfln  sole 

Rock  sole -. 

Greenland  turtxM 

BS  .... „_. 

Al 


Arrowtooth  ftounder  . 

Other  flatfisti*  

Pacific  Ocean  perctv 
BS 


Al 


Other  red  rockfish:s 
BS 


Sharpchln/Northem: 
Al  

Shortraker/Rougheye: 
Al  


Other  rockfish:« 

BS 

Al  


SqukJ 

Other  Species' 
Totals  . 


ABC 


1,330,000 

56.600 

31.750 

191,000 

540 

2,800 

122,500 

53,900 

55.125 

13,475 

230.000 

313,000 

7.000 


93.400 
225,000 

1.910 
10.900 

1,400 

5.670 

1220 

•     365 

770 

3.110 

27,500 

!.656.435 


TAC 


1.330.000 

56.600 

1.000 

191.000 

540 

2.800 

68.000 

10.000 

44.525 

13,475 

150,325 

75,000 

7.000 

4.667 

2,333 

10.000 

56,000 

1.910 
10.900 

1,400 

5,670 

1.220 

365 

770 

3,110 

26.390 

2,000.000 


ITAC-DAP3 


1.130.500 

48.110 

850 

162.350 

459 
2380 

57.800 
8.500 

37,846 

11.454 
127.776 

63.750 
5.960 
3.967 
1.983 
8.500 

47.600 

1,624 
9.265 

1.190 

4.820 

1.037 

310 

655 

2.644 

22.432 

1.700,000 


Overfishing 
level 


1,590.000 

60,400 

31.750 

228.000 

670 

3.490 

484.000 


269,000 

363.000 

24300 


130.000 
270.000 

2,920 
16,600 

1.400 

5.670 

1.220 

365 

770 

3.110 

141.000 


..,1.^11°""''  ^®  '"  T®*'*  '""*•  ^^*®  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  area  unless  othenwse  specified 

With  the  exception  of  pollock  and  for  the  purpose  of  these  specifications,  the  BS  includes  the  Bogostof  district 
«2Zero  amounts  ol  groundfish  are  specified  for  Joint  Venture  Processing  (JVP)  and  Total  Allowable  Level  of  Foreign  Flshinq  (TALFF) 
3  Initial  TAC  (ITAC)-0.85  of  TAC;  initial  reserve-TAC-ITAC-300,OOOmt.  a  -a  i     «-     ;• 

*"^H]fT!I??'^"  includes  all  flatfish  species  except  for  Pacific  halitxit  (a  prohibrted  species)  and  all  other  flatfish  species  that  have  a  separate 

specified  TAC  amount 
5|[0ther  red  rockfish"  inckxJes  shortraker,  rougheye,  sharpchin.  and  northern. 
8  "Other  rockfish"  includes  aH  Set)astes  and  Set)astolobiJS  species  except  (or  Pacifk:  ocean  perch,  sharpchin.  rwthern,  shortraker   and 

rougheye. 
'  Other  species"  inckides  sculpins.  sharks,  skates,  eulachon,  sme«s.  capelin.  and  octopus. 
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The  SSCs  revisions  to  the  ABCs 
recommended  by  the  Plan  Team  for 
Bogosiof  pollock,  Greenland  turbot  and 
Atka  mackerel  are  discussed  below. 

Bogosiof  Pollock 

The  Plan  Team  indicated  in  the  final 
1994  SAFE  report  that  the  current 
estimate  of  biomass  of  Aleutian  Basin 
pollock  (490,000  mt)  is  the  best 
estimate,  assuming  that  no  recruitment 
to  the  stock  has  occurred  and  that 
natiiral  mortality  (M)  is  0.2. 
Reassessment  of  the  Bogosiof  area 
hydroacoustic  survey  with  new 
threshold  levels  of  abundance  has  not 
changed  previous  conclusions  that  this 
stock  has  declined  since  1988.  The  Plan 
Team  assiuned  that  no  recruitment 
occurred  in  1993  or  will  occur  in  1994. 
and  projected  a  biomass  for  1994  of 
490.000  mt  using  M=.02.  The  Plan  Team 
then  calculated  the  F0.35  exploitation 
rate  of  0.26  to  derive  an  ABC  of  127,000. 
The  SSC,  however,  adjusted  the 
exploitation  rate  downward  by  25 
percent  to  select  a  ratio  of  current 
biomass  to  optimal  biomass.  This  leads 
to  an  ABC  of  31,750.  Due  to  lack  of 
recruitment  predicted  for  1993  and 
1994,  the  Council  recommended  a  TAC 
of  1,000  mt  to  provide  for  bycatch  in 
other  groundfish  operations. 

Greenland  Turbot 

The  Plan  Team  used  a  new  stock 
synthesis  model  to  estimate  the  ABC. 
which  was  updated  with  catch  and 
survey  data  through  October  1993.  A 
more  conservative  exploitation  rate  of 
Fo  40  and  an  increased  slope  survey 
catchability  coefficient  of  0.75  was 
selected.  These  adjustments  resulted  in 
a  conservative  ABC  of  17,200  mt. 
Continued  poor  recruitment  and  stock 
abundance  levels  lead  the  SSC  to 
recommend  a  continuation  of  the 
present  7,000  mt  ABC  for  this  species. 
The  Council  concurred  with  this 
recommendation  and  set  the  TAC  at 
7,000  for  this  species.  The  Council 
further  recommended  apportioning  two- 
thirds  of  the  Greenland  turbot  TAC 
(4,667  mt)  to  the  eastern  Bering  Sea.  and 
one-third  of  the  TAC  (2,333  mt)'to  the 
Aleutian  Islands  in  proportion  to  the 
biomass  estimates  in  these  areas.  The 
Council's  recommendation  will  spread 
fishing  effort  over  a  larger  area. 

Atka  Mackerri 

The  SSC  accepted  the  Plan  Team's 
1994  estimate  of  ABC  (245,000  mt). 
although  it  expressed  concern  that  the 
time  series  of  trawl  surveys  is  short  and 
inconsistent  in  coverage.  The  SSC  also 
was  apprehensive  about  possible 
environmental  problems  that  may  rt;sult 


a 
S 
mi; 


from  Ian  increased  catch  of  the 
magi  itude  implied  by  the  Plan  Team's 
estiiqate  of  1994  ABC  Atka  mackerel  is 
species  of  northern  fur  seals  and 
sea  lions.  During  their 
ions,  northern  fur  seals  (a 
species)  feed  heavily  on  Atka 
as  they  move  through  the 
passes.  Given  these  concerns, 
recommended  to  continue  its 
1993  policy  to  phase  in  the 
Team's  estimate  of  ABC  over  a  6- 
)eriod  by  adopting  the  1993 

estimate  (816,000  mt)  and 
,  the  exploitation  rate  in  steps, 
incremental  steps  are  as  follows: 

m  1992.  (M)(2)/6  in  1993, 
)/6  in  1994,  (M)(4)/6  in  1995, 
)/6  in  1996  and  M  in  1997. 
to  this  schedule,  the 

ABC  for  1994  is  (0.30/ 
,000)=1 22,500  mt.  The  main 

of  this  approach  is  to  postpone 
ABC  increase  until  new  survey 
are  available  to  evaluate  the 
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Ab  lendiment  28  to  the  BSAI FMP 
becai  ae  effective  August  11, 1993  (58  FR 
3766  ),  July  13, 1993).  This  amendment 
estal  ishes  three  new  management 
distr  cts  in  the  Aleutian  Islands  (AI) 
suba  ea  (western,  central,  and  eastern  AI 
manj  gement  districts)  for  the  purpose  of 
appo  rtioning  TAC  of  groundfish.  The 
inter  t  of  this  action  is  to  improve  TAC 
mani  gement,  disperse  fishing  effort,  and 
mini  nize  the  potential  for  undesirable 
effec  s  of  concentrated  fishing  effort. 
The  I  council  recommended  a  68,000  ml 
TAC  for  Atka  mackerel  in  the  BSAI  in 
1994  Based  on  the  authority  provided 
by  A  nendment  28,  the  Coimcil 
recoi  imended  apportionment  of  the 
TAC  for  Atka  mackerel  among  the  AI 
man:  gement  districts  and  the  Bering 
Sea  1  slative  to  siuvey  biomass  estimates: 
10,01  0  mt  in  the  western  area;  44,525  mt 
in  th  i  central  area:  and  13,475  mt  in  the 
easte  m  area  and  Bering  Sea  combined. 

TAC  Specifications 

Th  B  Coimcil  developed  its  TAC 
recoi  nmendations  (Table  1)  based  on  the 
final  ABCs  as  adjusted  for  other 
biolc  gical  and  socioeconomic 
cons  derations,  including  maintaining 
the  t  >tal  TAC  in  the  required  OY  range 
of  1.  t-2.0  million  mt.  Each  of  the 
Coui  cil's  recommended  TACs  for  1994 
is  eq  lal  to  or  less  than  the  final  1994 
ABC  for  each  species  category. 
Thei  jfore.  NMFS  finds  that  the 
recoi  amended  TACs  are  consistent  with 
the  biological  condition  of  groundfish 
stocl  s.  The  final  ABCs.  TACs,  ITACs. 
over  ishing  levels  and  initial 
appc  rtiorunents  of  groundfish  in  the 
BSAI  area  for  1994  are  given  in  Table  1 


of  this  action.  The  apportionment  of 
pollock  TACs  among  fisheries  and 
seasons  is  discussed  below. 

Appmtioiunent  i^TAC 

As  required  by  §§  675.20(a)(3)  and 
67S.20(a)(7)(i),  each  species'  TAC 
initially  is  reduced  by  15  percent.  The 
sum  of  these  15  percent  amoimts  is  the 
reserve.  The  reserve  is  not  designated  by 
species  or  species  group,  and  any 
amoimt  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the 
year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

The  initial  TAC  (TTAC)  for  each  target 
species  and  the  "other  species"  category 
at  the  beginning  of  the  year,  which  is 
equal  to  85  percent  of  TAC,  is  then 
apportioned  between  the  domestic 
annual  harvest  (DAH)  category  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  Each  DAH  amount  is  hirther 
apportioned  between  two  categories  of 
U.S.  fishing  vessels.  The  domestic 
aimual  processing  (DAP)  category 
includes  U.S.  vessels  that  process  their 
catch  on  board  or  deliver  it  to  U.S.  fish 
processors.  The  joint  venture  processing 
(JVP)  category  includes  U.S.  fishing 
vessels  working  in  joint  ventures  with 
foreign  processing  vessels  authorized  to 
receive  catches  in  the  U.S.  exclu.siv'e 
economic  zone. 

In  consultation  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  are 
determined  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director). 
Consistent  with  the  final  notice  of  1991~ 
1993  initial  specifications,  the  Council 
recommended  that  1994  DAP 
specifications  be  set  equal  to  TAC  and 
that  zero  amounts  of  groundfish  be 
allocated  to  JVP  and  TALFF.  In  making 
this  recommendation,  the  Council 
considered  the  capacity  of  DAP 
harvesting  and  processing  operations 
and  anticipated  that  1994  DAP 
operations  will  harvest  the  full  TAC 
specified  for  each  BSAI  groundfish 
species  category. 

Apportionineiit  of  the  Pollock  TAC  to 
the  Inshore  and  Offshore  Components 
and  to  the  West«n  Alaska  Community 
Development  Quota 

Regulations  at  §675.20(a)(2)(iii) 
require  that  the  1994  pollock  ITAC 
specified  for  the  BSAI  be  allocated  35 
percent  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  65  percent  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component  (Table  2).  Definitions. of  ^ 
these  components  are  found  at  §  675.2. 
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Table  2.— Seasonal  Allowances  of  the  Inshore  and  Offshore  Component  Allocations  of  F»ollock  TACs  12 


Sutjarea 


Bering  Sea: 
Instnre  .. 
Offshore 


Aleutian  Islands: 

Instiore ~ 

Offshore 


Bogosiof: 
Instiore  .. 
Offshore 


^  TAC>total  allowable  catch 

2 


TAC 


1,330,000 


56,600 


1,000 


rrAC3 


395,675 

734.825 

1.130.500 

16.838 
31.272 
48.110 

298 
552 
850 


Roe 
son* 


^SirtS^TASSte*ST^C^  allocation  of  a65{TAC)  and  an  inshore  component  allocation  of  0.35(TAC). 


♦January  1  through  April  15— based  on  a  45/55  split  (roe-45%). 

s  August  15  tfirough  December  31— based  on  a  45/55  split  (non-roe-55%). 


178,064 
330.671 
508,725 

16.838 
31,272 
48,110 

298 
552 
850 


Non-roe  sea- 
sons 


217,621. 
404,154. 
621,775. 

Remainder. 
Refnatndsr. 
Remainder. 

Remainder. 
Remainder. 
Remainder. 


Regulations  at  §  675.20(a)(3)(ii) 
require  one-half  of  the  pollock  TAC  to 
be  placed  in  the  reserve  for  each  subarea 
or  district,  or  7.5  percent  of  each  TAC 
to  be  assigned  to  a  Community 
Development  Quota  (CDQ)  reserve  for 
each  subarea  or  district.  Given  the  1994 
pollock  TACs  specified  in  Table  1,  the 
1994  CDQ  reserve  amoimts  for  each 
subarea  is  as  follows: 


BSAIsut>area 

Pollock 
COQ(mt) 

Bering  Sea 

99,750 

4,245 

75 

Aleutian  Islands „.._ 

Bogosiof „ 

Under  regulations  governing  the  CDQ 
program  at  §  675.27,  NMFS  may  allocate 
the  1994  pollock  CDQ  reserves  to 
eligible  Western  Alaska  communities  or 


groups  of  communities  that  have  an 
approved  community  development  plan 
(CDP).  The  Secretary  has  approved  six 
.CDP's  and  associated  percentages  of  the 
CDQ  reserve  for  each  CDP  recipient  for 
1994  (58  FR  61031,  November  19, 1993). 
Table  3  lists  the  approved  CDP 
recipients,  and  each  recipient's 
allocation  of  the  1994  pollock  CDQ 
reserve  for  each  subarea. 


Table  3.— Approved  Shares  (%'s)  and  Resulting  Allocations  and  Seasonal  Allowances  (Metric  Tons)  of  the 
1994  PoaocK  CDQ  Reserve  Specified  for  the  Bering  Sea  (BS).  Aleutian  Islands  (AI).  and  Bogoslof  (BR 
SuBAREAS  Among  Approved  CDP  Recipients 


CDP  Recipient 


Aleutian  Pritiilof  Island  Community  Development  Assn 

Total 

Bristol  Bay  Economic  Development  Assn 

Total '. 

Central  Bering  Sea  ^ls^em1en■s  Assn 

Total 

Coastal  Villages  Fishing  Coop 

Total 

Norton  Sound  Economic  Development  Corp 

Total „..; 

Yukon  Delta  Fisheries  Devetopment  Assn  


Percent 


Area 


18 

BS 

AI 

BF 

20 

BS 

AI 

BF 

a 

BS 

AI 

BF 

27 

BS 

AI 

BF 

20 

BS 

AI 

BF 

7 

BS 

AI 

Allocation 


17,955 

764 

14 


18,733 


19,950 
849 

15 


20,814 


7,980 

340 

6 


8,326 


26.933 

1,146 

20 


28,099 


19,950 
849 

15 


20.814 


6.982 
297 


Roe  season 
allowance  ■ 


8,080 

344 

6 


8,430 


8,977 
382 

7 


9,366 


3.591 

153 

3 


3,747 


12,120 

516 

9 


12,645 


8.977 

382 

7 


9.366 


3,142 
134 
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Table  3.— Approved  Shafies  (%'s)  and  Rf  sultmo  Allocations  and  Seasonal  Allowances  (Metric  Tons)  of  the 
1994  Pollock  COQ  Reserve  Speqfisd  for  the  Bering  Sea  (BS),  Aleutian  Islands  (AI),  and  Bogoslof  (BF) 
SuBAREAS  Among  Approved  COP  Re4ipients— Continued 


CDP  RectpienI 


TolaJ-.. 
Total 


*  No  more  than  45  percent  of  a  CDP  redplenrs  1!  04  poNock  allocation  may  be  harvested  during  the  pollocfc  roe  season,  January  1  through 
April  15. 


Seasonal  Allowances  of  Pollock  TAG 

Under  §675.20(a)(2)(ii).  the  ITAC  of 
pollock  for  each  subarea  or  district  of 
the  BSAI  area  is  divided,  after 
subtraction  of  reserves  (§  67S.20(a)(3)). 
into  two  allowances.  The  first  allowance 
will  be  available  for  directed  fishing 
from  January  1  to  April  15  (roe  season). 
The  second  allowance  will  be  available 
from  August  IS  through  the  end  of  the 
fishing  year  (non-roe  season). 

The  Council  recommended  that  the 
1994  seasonal  allowances  of  pollock  be 
set  at  the  same  relative  levels  as  in  1993 
with  45  percent  of  the  pollock  ITAC 
specified  for  each  management  subarea 
or  district  during  the  roe  season  and  55 
percent  during  the  non-roe  season 
(Table  2).  Aldiough  the  Council  is 
authorized  under  §67S.20(a)(7)(ii)  to 
recommend  seasonal  allowances  of  the 
1994  CDQ  pollock  reserve,  it  did  not 
take  such  action  at  its  December  1993 
meeting.  Therefore  NMFS  is  limiting  the 
1994  fishery  to  45  percent  of  the  CDQ 
reserve  during  the  roe  season,  consistent 
with  the  seasonal  split  recommended  by 
the  Council  for  the  inshore/oflsbore 
pollock  fisheries. 

When  specifying  seasonal  allowances 
of  the  pollock  TAG,  the  Council  and  the 
Secretary  consider  the  following  nine 
factors  as  specified  in  section  14.4.10  of 
theFMP: 

1.  Estimated  monthly  pollock  catch 
and  effort  in  prior  years; 

2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  Current  estimates  of,  and  expected 
changes  in,  pollock  biomass  and  stock 
conditions;  conditions  of  marine 
mammal  stocks;  and  biomass  and  stock 
conditions  of  species  taken  as  bycatch 
in  directed  pollock  fisheries: 


Percent 


100 


Area 


BF 


Allocation 


7,284 


104.070 


Roe  season 
allowance  < 


3,278 


46,832 


Potential  impacts  of  expected 
seal  onal  fishing  for  pollock  on  pollock 
sto<  ks,  marine  mammals,  and  stocks 
anc  species  taken  as  bycatch  in  directed 
pol  ock  fisheries; 

The  need  to  obtain  fishery  data 
dur  ngall  or  part  of  the  fishing  year; 

6  Effects  on  operating  costs  and  gross 
rev(  inues; 

The  need  to  spread  fishing  effort 
ove  r  the  year,  minimize  gear  onflicts, 
'anc  allow  participation  by  various 
elei  aents  of  the  groundfish  fleet  and 
oth  >r  fisheries; 

^  Potential  allocative  effects  .imong 
use  rs  and  indirect  efi^ects  on  coa'>tal 
con  imunities;  and 

9  Other  biological  and  socioeomomic 
inf(  irmation  that  affects  the  consistency 
of  6  sasonal  pollock  harvests  with  the 
goals  and  objectives  of  the  FMP. 

A  discussion  of  these  factors  relative 
to  t  le  roe  and  non-roe  seasonal 
alU  wances  (45  and  55  percent  of  the 
TA  Z.  respectively)  was  contained  in  the 
fim  1 1993  specifications  for  BSAI 
gro  mdfish  (58  FR  8703,  February  17, 
19{  3).  Considerations  under  these 
fac  ors  remain  tmchanged  fit>m  1993 
giv  m  that  the  relative  seasonal 
all(  wances  for  1993  and  1994  are  the 
san  le. 

Ap  tortionment  of  Pollock  TAG  to  the 
No  i-Pelagic  Trawl  Gear  Fishery 

I  egulations  under  §  675.24(c)(2) 
aut  lorize  the  Secretary,  in  consultation 
wil  1  the  Coimcil,  to  limit  the  amount  of 
polock  TAC  that  may  be  taken  in  the 
dirpcted  fishery  for  pollock  using  non- 
pemgic  trawl  gear.  This  authority  is 
intended  to  reduce  the  amount  of 
haabut  and  crab  bycatch  that  occurs  in 
noii-pelagic  trawl  operations. 

I  egulations  were  implemented  during 
19<  3  to  more  effectively  limit  the 


Table  4.— 1994  Gear  Shares  of  BSAI  Sablefish  TAC 


Subarea 


Bering  Sea^ ...... 

Aleutian  Islands 


bycatch  of  halibut  and  crab  when 
directed  fishing  for  pollock  with  non- 
priagic  trawl  gear  Is  closed  (58  FR 
39680,  July  26. 1993).  Given  these 
regulatory  constraints,  the  Council  did 
not  recommend  limiting  the  amount  of 
pollock  TAC  that  may  be  taken  in  the 
1994  directed  fishery  for  pollock  by 
vessels  using  non-pelagic  trawl  gear. 
NMFS  concurs  in  the  Council's 
recommendation,  and  no  limit  on  the 
amount  of  pollock  TAG  that  may  be 
taken  in  the  directed  fishery  for  pollock 
using  non-pelagic  trawl  gear  is 
specified. 

Allocation  (rf'tfae  Pacific  God  TAG 

At  its  Jime  1993  meeting,  the  Council 
adopted  Amendment  24  to  the  FMP. 
which  authorizes  fixed  allocations  of 
the  Pacific  cod  TAG  among  vessels 
using  trawl  gear,  hook-and-line  gear  or 
pot  gear,  and  jig  gear.  A  final  rule 
implementing  Amendment  24  was 
published  in  the  Federal  Register  on 
January  28. 1994  (59  FR  4009).  That 
final  rule  specifies  gear  allocations  of 
the  1994  Pacific  cod  TAC  and  seasonal 
apportionments  of  the  amount  of  Pacific 
cod  TAG  allocated  to  vessels  using 
hook-and-line  or  pot  gear. 

Sablefish  Gear  Allocation 

Regulations  under  §  675.24(c)(1) 
require  that  sablefish  TACs  for  the 
Bering  Sea  and  Aleutian  Islands 
subareas  be  divided  between  trawl  and 
hook-and-line/pot  gear  fisheries.  Gear 
allocations  of  TACs  are  specified  in  the 
following  proportions:  Bering  Sea 
subarea:  trawl  gear — 50  percent;  hook- 
and-line/pot  gear — 50  percent,  and 
Aleutian  Islands  subarea:  trawl  gear — 25 
percent:  hook-and-line/pot  gear — 75 
percent  (Table  4). 


Gear 


l:awl  

t  ook-end-line/pot  gear 
1  rawl  


Percent  of 
TAC 


50 
SO 
25 


Share  of 
TAC  (mt) 


270 
270 
700 


Share  of 
ITAC  (mt)' 


230 
229 
595 
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Table  4.— 1994  Gear  Shares  of  BSAI  Sablefish  TAC— Continued 


Sut)area 


Gear 


Hook-and-line/pot  gear 


Percent  of 
TAC 


75 


Share  of 
TAC  (mt) 


2.1M 


Share  of 
ITAC  (mt)' 


1.785 


in  a  S;Lt^s^^ualToSI  lUc^for'^Kti^^^^^^^^  "^'  ^"^^  °'  ^^^  '^  "^'^'^'^^ »«  "'^  ^^  ^  °'  ^  ^''^  ^  ^^-^ 

2  Includes  Bogoslof  district. 


Allocation  of  Prohibited  Species  Gateh 
(PSG)  Limits  for  Crab,  Halibut,  and 
Herring 

PSC  limits  of  red  king  crab  and  C. 
bairdi  Tanner  crab  in  Bycatch 
Limitation  Zones  (50  CFR  675.2)  of  the 
Bering  Sea  subarea.  and  for  Pacific 
halibut  throughout  the  BSAI  area  are 
specified  under  §  675.21(a).  At  this  time, 
the  1994  PSC  limits  are: 

—200.000  red  king  crabs  for  Zone  1 

trawl  fisheries; 
— one  million  C.  bairdi  Tanner  crabs  for 

Zone  1  trawl  fisheries; 
— three  million  C.  bairdi  Tanner  craos 

for  Zone  2  trawl  fisheries; 
— 3,775  mt  mortality  of  Pacific  halibut 

for  the  BSAI  trawl  fisheries; 
— 900  mt  mortality  of  Pacific  halibut  for 

BSAI  non-trawl  fisheries;  and 
—1.962  mt  Pacific  herring  for  BSAI 

trawl  fisheries. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 


Sea  herring  biomass.  The  best  estimate 
of  1994  herring  biomass  is  196.229  mt. 
This  amount  was  derived  using  1993 
sur\'ey  data  and  an  aged  structured 
biomass  projection  model  developed  by 
the  Alaska  Department  of  Fish  and 
Game  (ADF&G).  Complete  analysis  of 
the  1993  spawning  data  was  provided 
by  the  ADF&G  at  the  Council's 
December  1993  meeting.  Therefore,  the 
herring  PSC  limit  for  1994  is  1 ,962  mt.    ;, 

Regulations  luider  §  675.21(b) 
authorize  the  apportionment  of  each 
PSC  limit  into  bycatch  allowances  for 
specified  fishery  categories.  Regulations 
at  §675.21(b)(l)(iii)  specify  seven 
fishery  categories  (midwater  pollock. 
Greenland  turbot/arrowtooth  flounder/ 
sablefish,  rock  sole/other  flatfish, 
yellowfin  sole,  rockfish.  Pacific  cod.  and 
bottom  pollock/ Atka  mackerel/"other 
species").  Regulations  at  §675.21  (b)(2) 
authorize  the  apportionment  of  the  non- 
trawl  halibut  PSC  limit  among  three 
fishery  categories  (Pacific  cod  hook-and- 
line  fishery,  groundfish  pot  gear  fishery, 
and  other  non-trawl  fisheries).  The  PSC 


allowances  are  listed  in  Table  5.  In 
general,  the  fishery  bycatch  allowances 
listed  in  Table  5  reflect  the 
recommendations  made  to  the  Council 
by  its  AP.  These  recommendations  were 
based  on  1993  bycatch  amounts, 
anticipated  1994  harvest  of  groundfish 
by  trawl  gear  and  fixed  gear,  anticipated 
changes  in  fishery  bycatch  needs 
pending  approval  of  a  final  rule 
implementing  Amendment  24.  and 
assumed  halibut  mortality  rates  in  the 
different  groundfish  fisheries  based  on 
analyses  of  1991-1993  observer  data. 

In  1993.  NMFS  exempted  groundfish 
pot  gear  fisheries  from  halibut  bycatch 
restrictions  in  Amendment  21  to  the 
FMP  (March  18. 1993.  58  FR  14524). 
During  1993.  the  halibut  mortality 
associated  with  this  groundfish  catch 
was  2.5  mt,  based  on  an  assumed 
halibut  mortality  rate  of  5  percent.  The 
Council  recommended  continuing  to 
exempt  groundfish  pot  gear  fisheries 
from  halibut  bycatch  restrictions  during 
the  1994  fisheries. 


Table  5.— Final  1994  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries 


Trawl  fisheries: 
Red  king  crab,  numtter  of  animals: 

Yellowfin  sole 

Rcksoi/oth.flat '  

Turb/arrow/sab2 

Rockfish  

Pacific  cod  

Plck/Atka/othr  s 


Total  

C.  bairdi  Tanner  crab,  number  of  animals: 

Yeltowfin  sole .-. 

Rcksol/oth.flat  

Turt/arrow/sat>l 

Rockfish 

Pacific  cod  

Plck/Atka/othr „ 


Total  

Pacific  halibut,  mortality  (mt): 

Yeltowfin  sole „ 

Rcksol/oth.flat  

TurtVarrow/sabI 

Rockfish  ....x 

Pacific  cod  „ 

Ptek/Atka/othr 


Total  

Pacific  herring,  mt 
Midwater  poOocfc 
YelkMvfin  sole 


Zone  1 


40,000 

110.000 

0 

0 

10.000 

40.000 


200.000 

175.000 
475,000 
0 
0 
175,000 
175,000 


1.000,000 


Zone2 


1.275.000 
260,000 
5.000 
10,000 
200,000 
•   1,250.000 


3.000.000 


BSAI-wide 


592 
688 
137 
201 
1,200 
957 


3.775 

1,419 
332 


Table  5.— f  inal  1994  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries— Continued 


Rd(soi/o«h.flat 

Rockfish 


PdClfiC  coo   ——■■»»»■■■»■■■»■«»■«■» 

PleWA*a/othr« 

Tow 

NorHraiM  fisheries: 
Pacific  haNbuL  mortality  (ml):^ 

Pacific  Cod  _._. ...._. 

Other  rwrHrawl 

Groundfish  Pot  Gear 


Toltf 


*  Rodt  sole  and  other  fiatfish  fishery  category. 
2Green(and  twtwt,  anowlooth  iounder,  and  sat)iefi^ 
3Polloci(.  Atfca  madcaral,  and  "other  spectes"  fisher 
«  PoHodc  oltwr  than  midwater  poNodt,  Atka  meckere  . 
s  Exempt 


Seasonal  AppmtioniBentB  of  PSC  Limits 

Regulations  at  $  675.21(b)(3)  authorize 
the  Secretary,  after  consultation  with 
the  Council,  to  establish  seasonal 
apportionments  of  prohibited  species 
bycatch  allowances  among  the  fisheries 
to  which  b3rcatch  has  been  apportioned. 
Under  $  67S.21(b)(3).  the  basis  for  any 
such  apportionment  must  be  based  on 
the  following  types  of  information: 

1.  Seasonal  oistribution  of  prohibited 
species: 

2.  Seasonal  distributicHi  of  target 
groundfish  species  relative  to  prohibited 
species  distribution; 

3.  Expected  pn^ibited  species 
bycatch  needs  on  a  seasonal  basis 
relevant  to  change  in  prohibited  species 
biomass  and  expected  catches  of  target 
groundfish  species; 

4.  Expected  variations  in  bycatch  rates 
throughout  the  fishing  year, 

5.  Expected  changes  m  directed 
groundfish  fishing  seasons; 

6.  Expected  start  of  fishing  effort;  or 

7.  Economic  efiiects  of  establishing 
seasonal  prohibited  species 
apportionments  on  segments  of  the 
target  groundfish  iiuiustry. 

At  its  December  1993  meeting,  the 
Council  recommended  that  the  halibut 
bycatch  allowances  listed  in  Table  5  be 
seasonally  apportioned  as  shown  in 
Table  6.  for  yellowfin  sole,  rock  sole/ 
other  flatfish,  rockfish,  and  pollodc/ 
Atka  mackerel/"other  species"  fishery 
cat^ories.  The  recommended  seasonal 
apportionments  reflect 
recommendations  made  to  the  Council 
by  its  AP. 

The  AP  recommended  seasonal 
apportionments  of  the  halibut  bycatch 
allowances  specified  for  tha  yellowfin 
sole,  and  rocksole/other  flatfish  fishery 
categories  in  anticipation  of  a  1994 


Zonal 


Zone2 


BSAI-wide 


0 
0 
8 

25 

178 


1,962 


725 
175 


900 


fishery  category, 
category, 
and^other  spectes" 


fishery  category. 


rule  naking  that  would  adjust  the  season 
opei  ling  date  for  the  BSAI  yellowfin  sole 
and  'other  flatfish"  fisheries  firom  May 
Ito  anuary  20.  At  its  December  1993 
meo  ing,  the  Council  recommended  that 
this  action  be  implemented  early  in 
199'  under  an  emergency  interim  rule. 
The  ntent  of  the  recommended  season 
ad)u  stment  is  to  provide  additional 
fish  ng  opportunities  in  the  BSAI  eariy 
in  tl  e  year  and  reduce  the  incentive  for 
traw  vessel  operators  to  move  from  the 
BSM  to  the  Gulf  of  Alaska  after  the  rock 
solepoe  fishery  is  closed,  typically  by 
the  f  nd  of  February. 

le  AP  recommended  that  20  percent 
of  h^but  bycatch  be  apportioned  to  the 

sh  fishery  during  the  periods 
JaniJary  20  through  April  1,  and  July  1 
to  December  31,  and  that  60  percent  of 
the  i  lalibut  bycatch  be  apportioned 
duri  ig  the  period  April  1  through  July 
1.  T  le  AP's  recommendation  was 
intei  ided  to  provide  a  greater 
opp  trtimity  for  participants  in  this 
fish(  ry  to  more  fully  harvest  TAC 
amo  jnts  of  all  rockfish  species  within 
thes  >  recommended  halibut  bycat^ 
app(  rtionments. 

T)  e  AP's  recommended  seasonal 
apportionment  of  the  halibut  bycatch 
alloi  krance  for  the  pollock/ Atka 
mac  ierel/"other  species"  fishery 
cate  ;ory  is  based  on  the  seasonal 
alio'  /ances  of  the  Bering  Sea  pollock 
ITA  ;  recommended  for  the  roe  and  non- 
roe  I  easons,  and  the  assumption  that 
mos  of  the  pollock  taken  during  the  roe 
seas  m  will  be  taken  with  pelagic  trawl 
gear  with  reduced  halibut  bycatch  rates. 

Tl «  AP  recommended  a  seasonal 
app<  irtionment  of  the  halibut  bycatch 
alio  trance  specified  for  the  Pacific  cod 
hoo  -and-line  gear  fishery  based  on: 


(1)  Anticipation  that  the  proposed 
allocation  of  Pacific  cod  TAC  among 
gear  groups  imder  Amendment  24  will 
be  approved; 

(2J  Most  of  the  hook-and-Iine  gear 
e^rt  for  Pacific  cod  will  occur  during 
the  first  half  of  1994;  and 

(3)  The  Coundl's  desire  to  limit  a 
ho<^-and-line  fishery  for  Pacific  cod 
during  summer  months  when  halibut 
bycatdi  rates  are  high. 

NMFS  approves  tne  Coundl's 
recommendations  for  prohibited  spedes 
bycatch  allowances  and  seasonal 
apportionments.  The  seasonal 
apportionments  of  the  halibut  bycatch 
allowances  are  intended  to  increase  the 
harvest  of  the  groundfish  OY  by 
providing  for  directed  groundfish 
fisheries  when  catches  per  unit  of  efibrt 
are  high  and  corresponding  halibut 
spedes  bycatch  rates  are  relatively  low. 

Table  6.— Final  Seasonal  Appor- 
tionments OF  the  1994  Pacific 
Haubut  Bycatch  Allowances 
FOR  THE  BSAI  Trawl  and  Non- 
Trawl  Fisheries.  All  Allowances 
AND  Apportionments  Other  Than 
Those  on  January  i  and  Decem- 
ber 31  Begin  and  End  at  12:00 
Noon,  Alaska  Local  Time 


Fishery 

Seasonal 
t>ycalch  al- 
lowances 
(mlhattxit) 

f/awf  Gear 

YoKOMRnin  80l8 

Jan.  20-Aug.  02 

Aug.  02-Dec.  31  

230 
362 

Total „ 

Rock  sotoTother  fiatfish" 
Jan.  20-Mar.  29 

592 
428 
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Table  6.— Final  Seasonal  Appor- 
tionments OF  the  1994  Pacirc 
Halibut  Bycatch  Allowances 
FOR  the  BSAI  Trawl  and  Non- 
Trawl  Fisheries.  All  Allowances 
AND  Apportionments  Other  Than 
Those  on  January  l  and  Decem- 
ber 31  Begin  and  End  at  12:00 
Noon,  Alaska  Local  Time— Con- 
tinued 


Fishery 


Mar.  29-Jun.  28 
Jun.  28-Oec.  31 


Total 

Turtxjt/arrowtooth  fkxjnder/sa- 
t)lefish. 


Total  

Rockfish 
Jan.  20-Apr.  Ol 
Apr.  Ol-%tul.  01  . 
Jul.  01-Oec.  31 


Total 

Pacific  cod 

Jan.  20-Dec.  31  

Total 

Poltock/Atka  mackerel/ 

"other  spedes". 

Jan.  20-Apr.  15 

Apr.  15-Oec.  31  „ 


Total , 

Total  Trawl  Hailtxjt  Mortality 
Non-Trwui  Gear 
Pacific  cod2 

Jan.  01-Apr.  30 

Apr.  30-Aug.  31  

Aug.  31-Dec.  31  


Total 

Other  Norvtrawt 

Gfourxjfish  pot 

Total  Norv-trawl  Halitxjt  Mortality 


Seasonal 
t>ycatcha^- 

towances 
(ml  halibut) 


180 
80 


688 


137 

40 

120 

41 


201 

1,200 
1.200 


430 
527 


957 
3,775 


685 
40 


725 
175 

(4) 

900 


2  Pending  approval  of  Amendment  24,  Pa- 
cific cod  win  be  apportioned  among  three  4- 
month  periods  for  1994. 

3  Remainder. 
*  Exempt 

For  purposes  of  monitoring  the 
fishery  halibut  bycatch  mortality 
allowances  specified  in  Table  6,  the 
Regional  Director  will  use  observed 
halibut  bycatch  rates  and  reported  and 
observed  groundfish  catch  to  project 
when  a  fishery's  halibut  bycatch 
mortality  allowance  is  reached.  The 
Rngional  Director  monitors  the  fishery 
bycatch  mortality  allowances  using 
assumed  mortality  rates  that  are  based 
on  the  best  information  available. 
including  that  contained  in  the  final 
annual  SAFE  report. 

Assumed  hafiout  mortality  rates  for 
ha'ibut  bycatch  in  1994  are  listed  in 
Table  7.  These  rates  are  similar  to  those 
used  in  1993  and  reflect  mandatory 


careful  release  measures  implemented 
during  1993  for  the  hook-and-line  gear 
fisheries  (58  PR  28799,  May  17, 1993). 
The  derivation  of  mortality  rates 
assumed  for  the  trawl  finery  is 
discussed  in  the  preamble  to  the  final 
rule  implementing  halibut  bycatch 
mortality  Hmits  (58  FR  14524,  March  18, 
1993).  Assmned  rates  for  the  hook-and- 
line  gear  fishery  are  explained  in  the 
rule  implementing  careful  release 
procedures.  Analysis  of  1992  and  1993 
observer  data  suggest  that  mortality 
rates  for  the  hook-and-line  gear  fishery 
generally  continue  to  reflect  1993 
assumed  rates.  The  assumed  mortality 
rates  listed  in  Table  7  reflect 
recommendations  by  the  Council  after 
review  of  the  International  Pacific 
Halibut  Commission  and  SSC 
recommendations.  NMFS  concurs  with 
the  Council's  recommendations  as  the 
best  available  information  for  1994. 

Table  7.— Assumed  Pacific  Haubut 
MORTAUTY  Rates  for  the  BSAI 
Fisheries  During  1994 


Observed 

Unot>served 

vessels 

vessels 

(percent) 

(percent) 

Hook-and-Line 

Gear  Fisheries: 

BSAI  Pacific 

cod 

12.5 

15.0 

BSAI  Other 

Hook-and-hne 

12.5 

15.0 

Trawl  Gear  Fish- 

eries (Assumed 

Mortality  rates 

are  unchartged 

from  1993): 

Mklwaterpot- 

kxk  

800 

Atka  mackerel. 

rock  sole, 

yellowfin 

sole,  other 

flatfish  

70.0 

Pacific  cod,  txit- 

tom  pdkx*. 

rockfish  

60.0 

Anx>wtooth. 

Greenland 

turtxjt,  sat)le- 

fish,  ott>er 

spectes 

400 

Pot  Gear  Fish- 

50 

Groundfish  PSC  Limits 

No  PSC  limits  for  groundfish  species 
are  specified  in  this  action.  Section 
675.20(a)(6)  authorizes  NMFS  to  specify 
PSC  limits  for  groimdfish  species  or 
species  groups  for  which  the  TAC  will 
be  completely  harvested  by  domestic 
fisheries.  These  PSC  limits  apply  only  to 
JVP  or  TALFF  fisheries.  At  this  time,  no 
groundfish  are  allocated  to  either  JVP  or 


TALFF  and  spedfications  of  groundfish 
PSC  limits  are  unnecessary. 

Closures  to  Directed  Fishing 

Fishing  for  groundfish  in  the  Bering 
Sea  and  Aleutian  Islands  is  authorized 
from  January  1  through  December  31, 
with  the  following  exceptions 
(§675.23): 

(1)  Directed  fishing  for  yellowfin  sole, 
"other  flatfish,"  arrowtooth  floimder, 
and  turbot  is  authorized  from  May  1, 
1994  to  December  31, 1994,  subject  to 
the  other  provisions  in  the  BSAI 
regulations; 

(2)  Fishing  for  groundfish  with  trawl 
gear  in  the  BSAI  is  prohibited  until 
January  20, 1994; 

(3)  Directed  fishing  for  pollock  by  the 
inshore  and  offshore  components, 
defined  at  §675.2,  is  authorized  from 
January  1, 1994,  through  April  15, 1994, 
and  August  15, 1994,  through  the  end  of 
the  fishing  year; 

(4)  Directed  fishing  for  pollock  under 
the  Western  Alaska  Community 
Development  Quota  Program  is 
authorized  bom  January  1, 1994, 
through  the  end  of  the  fishing  year 

(§  675.23(e)):  and 

(5)  Directed  fishing  with  trawl  gear  in 
Zone  1  for  rockfish,  Greenland  turbot, 
arrowtooth  flounder  and  sablefish  is 
closed  as  there  is  no  PSC  to  support  this 
fishery  (Table  5). 

In  addition  to  these  regulatory 
closures,  the  Council  and  NMFS 
annually  recommend  closures  to 
directed  fishing  for  species  needed  as 
bycatch  amounts  in  other  directed 
fisheries.  A  principal  consideration  for 
the  Council  in  developing  its  1994  TAC 
recommendations  was  ensuring  that  the 
sum  of  the  s(>ecies  TACs  did  not  exceed 
the  maximum  OY  of  2  million  mt.  After 
consideration  of  the  amount  of  each 
species  category  TAC  that  is  required  for 
bycatch  in  other  directed  fisheries,  the 
Council  and  NMFS  recommended  that 
TAC  amounts  specified  for  the 
following  species  be  closed  to  directed 
fishing:  (1)  Pacific  ocean  perch  in  the 
Bering  Sea;  (2)  other  red  rockfish  in  the 
Bering  Sea;  (3)  shortraker/rougheye  in 
the  Aleutian  Islands;  (4)  other  rockfish 
in  the  Bering  Sea  and  Aleutian  Islands; 

(5)  arrowtooth  flounder  in  the  BSAI;  and 

(6)  pollock  in  the  Bogoslof  district. 
Species  or  species  groups  identified  in 
Table  8  will  be  necessary  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  and  TAC  amounts 
for  these  species  will  be  used  for 
bycatch  purposes  only.  If  NMFS 
determines  the  ftill  TAC  amount  will 
not  be  used  as  bycatch,  ivIMFS  may  open 
a  directed  fishery  for  that  species. 


II    /   iAr.,..J_„J. 


Table  8.— Closures  to  Directed 
Fishing  Under  1994  Interim  TACs^ 


Fishery  (aH  gear) 

Ctosedarea 

Pollock  in  Bogosiof 

Statistical  Area  518. 

District. 

Pacific  ocean  perch ... 

Bering  Sea. 

Shortraker/rougheye 

Al. 

rodcfish. 

Other  rockfisha 

BSAl. 

Other  red  rockfishs  ... 

Bering  Sea 

Rockfish.  Greenland 

Zone  1. 

tuttot/arrowtooth/ 

Sablefish. 

Arrowtooth 

BSAl. 

*  These  ck)sures  to  dvected  fishing  are  in 
addition  to  closures  and  prohibitxxis  found  in 
regulatkxis  at  50  CFR  Part  675. 

sin  the  BSAl.  "Other  rockfish"  includes 
Sebastes  and  Sebastolobus  species  except 
for  Pacific  ocean  perchand  the  "other  red 
rockfish"  species. 

3'X>ther  red  rockfish"  includes  shortraker. 
rougheye,  sharpchin  and  northern. 

Expiration  of  Interim  1994 
Specifications 

Regulations  under  §675.20  (a)(7)(i)~ 
authorize  one-fourth  of  each  IT  AC  and 
apportionment  thereof,  one-fourth  of 
each  PSC  allowance,  and  the  first 


seas  anal  allowance  of  pollock  to  be  in 
effef  t  on  January  1  on  an  interim  basis 
and  to  remain  in  effect  until  superseded 
by  f  nal  initial  specifications  for  1994. 
llie  final  1994  initial  groundfish  harvest 
spe(  ifications  and  prohibited  species 
byo  tch  allowances  implemented  under 
this  action  supersede  the  interim  1994 
spe<  ifications  published  in  Tables  1  and 
4  of  Lhe  proposed  specifications  (58  FR 
605;  14.  November  17. 1993). 

Res  tonse  to  Commenls 

V\  ritten  comments  on  the  proposed 
199'  I  specifications  and  other 
man  agement  measures  were  requested 
thro  Ligh  December  10, 1993.  No  written 
com  ments  were  received. 

Classification 

Tkis  action  is  authorized  under  50 
CFF  611.93(b).  675.20.  and  676;  and  is 
cov  red  by  the  regulatory  fiexibility 
ana  ysis  prepared  for  the  implementing 
regi  lations. 

A  draft  environmental  assessment 
(EA  on  the  allowable  harvest  levels  set 
fort    in  the  final  1994  SAFE  report  was 
aval  iable  for  public  review  at  the 
Dec  »mber  6-10, 1993.  Council  meeting. 


V 


A  final  EA  was  prepared  on  the  final 
1994  TAC  amounts  recommended  by 
the  Coimcil. 

Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  was 
conducted  for  the  1994  BSAl  initial 
specifications  and  concluded  that  the 
fishing  activities  conducted  will  not 
impact  endangered  or  threatened  marine 
mammal  species  in  any  manner  not 
already  evaluated  in  previous  formal 
consultations. 

List  of  Subjects 

SOCFRParteil 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Parts  675  and  676 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 

Dated:  February  10. 1994. 
Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  94-3564  Filed  2-10-94;  4:53  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Vhe  publk:  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoptkxi  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agilcuitural  Marketing  Service 

7  CFR  Part  1011 
[DA-«4-07] 

Milk  In  the  Tennessee  Valley  Marketing 
Area;  Proposed  Temporary  Reduction 
of  Supply  Plant  Shipping  Percentage 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule; 

SUMMARY:  This  document  invites 
comments  on  a  proposal  to  temporarily 
reduce  the  supply  plant  shipping 
requirement  of  the  Tennessee  Valley 
Federal  milk  order  (Order  11)  for  the 
months  of  March  through  July  1994.  The 
proposed  action  was  requested  by 
Armour  Foods  Ingredients  Company 
(Armour),  which  operates  a  proprietary 
supply  plant  pooled  under  Order  11. 
Annour  contends  the  action  is  necessary 
to  prevent  the  uneconomical  movement 
of  milk  and  to  ensure  that  producer  milk 
associated  with  the  market  in  the  fall 
will  continue  to  be  pooled  in  the  spring 
and  summer  months. 
DATES:  Comments  are  due  no  later  than 
February  23, 1994. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Fonnulation 
Branch,  room  2968,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Fonnulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456, (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  tend  to 
ensure  that  dairy  farmers  would 
continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  action  in  conformance  with 
Executive  Order  12866. 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect.  If 
adopted,  this  proposed  action  wall  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 

f>rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  and 
the  provisions  of  §  1011.7(b)  of  the 
order,  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Tennessee 
Valley  marketing  area  is  being 
considered  for  the  months  of  March  1, 
1994.  through  July  31. 1994. 

All  persons  who  wish  to  send  written 
data,  views  or  arguments  about  the 
proposed  revision  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2968.  South  Building,  P.O.  Box 
96456,  Washington.  DC  20090-6456.  by 


the  7th  day  af^er  publication  of  this 
document  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  revision  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  document  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  revision  would  reduce' 
fit)m  40  to  30  percent  the  supply  plant 
shipping  requirement  for  the  period  of 
March  through  July  1994.  The 
Tennessee  Valley  order  requires  that  a 
supply  plant  ship  a  minimum  of  60 
percent  of  the  total  quantity  of  milk 
physically  received  at  the  supply  plant 
during  the  months  of  August  through 
November.  January,  and  February,  and 
40  percent  in  each  of  the  other  months. 
The  order  also  provides  authority  for  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  this  supply  plant 
shipping  requirement  by  up  to  10 
percentage  points  if  such  a  revision  is 
necessary  to  obtain  needed  shipments  of 
milk  or  to  prevent  uneconomic 
shipments. 

Armour  states  that  it  would  have  to 
make  uneconomical  shipments  of  milk 
to  meet  the  40  percent  supply  plant 
shipping  requirement  to  continue  its 
pool  status.  Additionally,  the  proponent 
states  that  the  40  percent  requirement 
could  jeopardize  the  continued 
association  of  producers  who  have 
supplied  the  Order  11  mariiet  in  the  fall. 

Armour  anticipates  that  marketing 
conditions  in  1994  will  mirror  those  in 
1993,  when  the  shipping  percentage  was 
also  reduced.  It  expects  milk  supplies  to 
be  adequate  to  meet  the  Class  I  needs  of 
the  market. 

List  of  Subiects  in  7  CFR  Part  1011 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1011  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  Jl.  as 
amended;  7  U.S.C.  601-674. 

Dated:  February  8. 1993. 
Richard  M.  McKee, 

Acting  Director,  Dairy  Division 

IFR  Doc.  94-3503  Filed  2-15-94.  8  45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  bitenwtional  Investment 

SICFRPartaOO 

Regulations  Pertaining  to  Mergers, 
Acquisitions,  and  Takeovers  by 
Foreign  Persons 

agency:  Department  of  the  Treasury. 
ACTION:  proposed  rule. 

SUMMARY:  These  proposed  regulations 
implement  amendments  to  section  721 
of  title  Vn  of  the  Defense  Production 
Act  of  1950  (the  "DPA"),  as  added  by 
section  5021  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  relating  to 
mergers,  acquisitions,  and  takeovers  of 
U.S.  persons  by  or  with  foreign  persons, 
and  as  amended  by  section  837  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993.  That  amendment 
requires  that  the  President  or  his 
designee  undertake  an  investigation 
under  section  721  of  certain  acquisitions 
which  could  result  in  control  of  U.S. 
persons  by  foreign  government 
controlled  entities.  It  also  expands  the 
factors  the  President  must  consider  in 
making  a  determination  under  section 
721.  modifies  the  existing  congressional 
reporting  requirement  imder  section 
721,  and  requires  that  any  designee  of 
the  President  under  section  721  share 
with  any  other  designee  a  copy  of  an 
assessment  made  in  a  particular  case  of 
the  risk  of  diversion  of  a  defense  critical 
technology. 

These  proposed  regulations 
implement  only  those  provisions 
relating  to  mandatory  investigations, 
and  also  make  a  few  technical  and 
conforming  changes  to  the  existing 
regulations.  The  statutory  amendments 
pertaining  to  the  factors  for  Presidential 
decisionmaking  and  report  sharing, 
which  do  not  directly  affect  the 
behavior  of  parties  filing  under  section 
721,  were  deemed  sufficiently 
straightforward  not  to  require  any 
implementing  regulations. 
DATES:  Comments  must  be  submitted  on 
or  before  March  18. 1994. 

ADDRESSES:  Comments,  should  be  sent 
to:  Donald  Crafts,  Director,  Office  of    • 
International  Investment,  Department  of 
the  Treasury,  room  5100, 15th  Street 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maril>'n  L.  Muench,  Deputy  Assistant 
General  Counsel  for  International 
Affairs,  or  Francine  McNulty  Barber, 
Attorney-Adviser,  Department  of  the 
Treasury,  15th  Street  and  Pennsylvania 
Ave.,  N\V..  Washington,  DC  20220.  (202) 
622-1947  For  further  information 
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reg  irding  procedures  for  giving  notice, 
coi  tact  Donald  E.  Crafts,  Staff  Chairman 
of  I  le  Conunittee  and  Acting  Director, 
Ofl  ice  of  International  Investment,  room 
51(  0,  Department  of  the  Treasury.  15th 
Str  let  and  Pennsylvania  Ave.,  NW., 
Wa  ihington.  DC  20220,  (202)  622-1860. 
SUI  PI.EMENTARV  INFORMATION:  Section 
13(  of  the  Defense  Production  Act 
An  endments  of  1992  (P.L  102-558) 
ami  (nded  section  709  of  the  DPA  by 
req  liring  that  any  regubtion  issued 
under  the  DPA  be  published  in  the 
Federal  Register  and  that  opportunity 
for  pubhc  comment  be  provided  for  not 
les)  than  thirty  days.  Although  the 
Tre  isury  Department  elected  to  provide 
a  si  (ty  day  comment  period  for  the 
reg  ilations  originally  proposed  to 
imslement  section  721.  it  has  decided  to 
pro  idde  thirty  days  for  these  proposed 
reg  dations.  which,  with  a  few 
exc  options,  are  of  a  relatively  routine 
nat  ire. 

1  le  preamble  to  these  regulations, 
one  e  published  in  final  form,  will  be 
pre  >erved  with  the  preamble  to  the 
orij  inal  regulations  as  an  appendix  in 
the  Code  of  Federal  Regulations. 

I  Kecutive  Order  1 2866:  These 
reg  dations  are  not  subject  to  the 
req  lirements  of  Executive  Order  12866 
bee  luse  they  relate  to  a  foreign  and 
mil  itary  affairs  function  of  the  United 
Sta  es. 

I  iperwork  Reduction  Act:  The 
col  BCtions  of  information  provided  for 
in  I  lis  proposed  rule  have  been 
sut  nitted  to  the  Office  of  Management 
anc  Budget  for  review  in  accordance 
wit  1  the  Paperwork  Reduction  Act  of 
198  0  (44  U.S.C.  3504(h)).  Comments  on 
the  collections  of  information  should  be 
sen  to  the  Office  of  Information  and 
Re{  Lilatory  Affairs,  Office  of 
Ma  lagement  and  Budget,  Paperwork 
Rec  uction  Act  Project  (1501-0121), 
Wa  ihington,  DC  20503.  with  copies  to 
the  Office  of  International  Investment  at 
the  address  noted  above. 

T  le  collection  of  information 
pro  nded  for  in  this  proposed  rule  is  in 
seel  ion  800.402.  Thus  far,  the 
regi  ilations  have  requested  parties  filing 
a  ni  itification  under  section  721  to 
pro  /ide  10  copies  of  the  notification. 
Hoi  krever,  the  Committee  on  Foreign 
Inv  istment  in  the  United  States  has 
bee  1  expanded  by  Executive  Order 
12f  50  of  September  3, 1993,  to  include 
thn  e  additional  members:  the  Assistant 
to  t  »e  President  for  National  Security 
Aff  irs,  the  Assistant  to  the  President  for 
Ecc  aomic  Policy,  and  the  Director  of  the 
Off  ce  of  Science  and  Technology 
Pol  cy.  The  regulations  have 
ace  >rdingly  been  amended  to  request 
tha  three  additional  copies  of  the 


notifications  be  provided  by  parties 
making  a  filing  under  section  721,  for  a 
total  of  13  copies.  The  regulations  have 
also  been  amended  to  request  more 
information  pertaining  to  foreign 
government  control  to  assist  the 
Committee  in  implementing  the 
amendment  to  section  721  pertaining  to 
mandatory  investigations  of  certain 
acquisitions  involving  such  control. 

The  information  collected  pursuant  to 
these  regulations  is  required  by  the 
Committee  to  assist  it  in  determining 
whether  to  investigate  mergers, 
acquisitions,  and  takeovers  of  persons 
involved  in  interstate  commerce  in  the 
United  States  by  or  with  foreign  persons 
for  possible  threats  to  the  national 
security,  as  required  by  section  721  of 
the  Defense  Production  Act.  TTiis 
information  will  be  used  to  determine 
the  extent  and  nature  of  foreign  control, 
as  well  as  the  national  security 
implications  of  the  transactions  at  issue. 
The  likely  respondents  are  individuals 
and  businesses.. 

Estimated  Total  Annua]  Reporting 

Burden:  6000  hours 
Estimated  Average  Annual  Burden  per 

Respondent:  This  varies,  depending 

on  individual  circumstances,  with  an 

average  of  60  hours 
Estimated  Number  of  Respondents:  100 
Estimated  Annual  Frequency  of 

Responses:  1 

Regulatory  Flexibility  Act:  These 
regulations  implement  amendments  to 
section  721  of  the  Defense  Production 
Act  of  1950  (50  U.S.C.  App.  2170) 
("DPA").  Section  709  of  the  DPA  (50 
U.S.C.  App.  2159)  provides  that  the 
regulations  issued  under  it  are  not 
subject  to  the  rulemaking  requirements 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  Notwithstanding  this 
exemption,  section  709  of  the  DPA  was 
amended  by  section  136  of  the  Defense 
Production  Act  Amendments  of  1992 
(P.L.  102-558)  to  require  any  regulation 
issued  under  the  DPA  to  be  published 
in  the  Federal  Register  for  at  least  thirty 
days  to  provide  for  public  comment, 
This  requirement  subjects  this  proposed 
rule  to  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.y  The  impact  of  this 
proposed  rule  on  small  entities  is 
expected  to  be  insignificant.  This 
proposed  regulation  imposes  additional 
informational  requirements  on  entities 
controlled  by  foreign  governments.  Most 
businesses  affected  by  this  rule  will 
likely  be  large  businesses,  because  these 
are  the  most  likely  to  be  controlled  by 
a  foreign  government.  Accordingly,  it  is 
certified  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  subfnantial  number  of  small  entities. 
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Discussion  of  the  Proposed  Rule 

Section  837(a)  of  the  Defense 
Authorization  Act  creates  for  the  first 
time  a  mandatory  investigation 
provision  under  Exon-Florio.  There  are 
three  points  worth  noting  about  this 
provision.  First,  this  provision  is  limited 
in  application  to  certain  types  of 
acquisitions.  Specifically,  die  acquirer 
in  question  must  be  a  foreign 
government  controlled  entity,  or  an 
entity  acting  on  behalf  of  a  foreign 
government.  Furthermore,  the 
acquisition  must  be  one  which  "could 
result  in  control  of  a  person  engaged  in 
interstate  commerce  in  the  United  States 
that  could  affect  the  national  security  of 
the  United  States"  (emphasis  added). 
Thus,  even  where  the  other  specified 
criteria  are  met,  this  provision  does  not 
mandate  an  investigation  for  cases  that 
could  not  "affect  the  national  security  of 
the  United  States." 

Second,  for  purposes  of  determining 
whether  the  acquisition  results  in 
foreign  government  control,  CFIUS  is 
applying  the  same  functional  test  for 
control  as  provided  in  section  800.204. 

Third,  in  contrast  to  the  criterion  for 
Presidential  action  under  Exon-Florio. 
i.e..  that  the  foreign  party  acquiring 
control  might  take  action  that  "threatens 
to  impair  the  national  security."  the 
criterion  for  undertaking  an 
investigation  of  transactions  involving 
government  controlled  entities  is  that 
there  could  be  an  effect  on  the  national 
security. 

The  term  "foreign  government"  has 
been  broadly  defined  for  purposes  of 
these  proposed  regulations  to  include 
any  government  or  body  exercising 
governmental  functions,  and  includes 
but  is  not  hmited  to  national  as  well  as 
various  regional  and  local  levels  of 
government.  It  is  important  to  note  that 
the  definition  is  not  limited  to  the 
particular  levels  of  government  that  are 
specified  in  the  proposed  regulation, 
and  that  other  governmental  bodies, 
including  supra-national  entities  such 
as  the  European  Union  (including  its 
component  parts),  are  covered  by  this 
regulation. 

For  purposes  of  the  mandatory 
investigation  provision,  the  proposed 
regulations  define  the  term  "engage  in" 
as  used  in  the  phrase  "seeks  to  engage 
in  any  merger,  acquisition  or  takeover 
*  *  *"  to  mean  "seeks  to  acquire 
control  through."  The  purpose  of  this 
regulation  is  to  clarify  that  the 
mandatory  investigation  provision 
would  not  be  triggered  in  cases  where 
a  foreign  government  controlled  entity 
is  a  passive  participant  in  an  acquisition 
by  a  foreign  person.  The  Committee 
believes  that  this  reading  is  supported 


by  the  legislative  history,  and 
particularly  floor  statements  made  by 
members  of  Congress  who  sponsored 
this  particular  amendment.  See.  e.g.. 
Cong.  Rec..  Sept.  18. 1992.  pages  S 
14050  through  14053  (comments  of 
Senators  Exon.  Sarbanes  and  Riegle); 
and  Cong.  Rec  Oct.  3. 1992.  page  H 
10986  (comments  of  Representative 
Collins). 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (International  Affairs). 
However,  personnel  from  other  offices 
of  the  Treasury  Department  and  from 
other  agencies  that  are  members  of  the 
Committee  participated  extensively  in 
its  development. 

List  of  Subjects  in  31  CFR  Part  800 

Foreign  investments  in  United  States. 
Investigations,  National  defense. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Title  31,  Chapter  Vm.  Part 
800  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  set  forth 
below. 

PART  800— (AMENDED] 

1.  The  authority  citation  for  part  800 
is  revised  to  read  as  follows: 

Authority:  Section  721  of  Pub.  L  100-418, 
102  Slat.  1107,  made  permanent  law  Ijy 
section  8  of  Pub.  L.  102-99, 105  Stat.  487  (50 
U.S.C  App.  2170)  and  amended  by  section 
837  of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  Pub.  L.  102-484. 
106  Stat.  2315.  2463;  E.O.  12661,  54  FR  779, 
3  CFR.  1988  Comp.,  p.  618. 

2.  Section  800.208  and  §§800.209 
through  800.221  are  redesignated  as 
§800.209  and  §§800.211  through 
800.223,  respectively. 

3.  Sections  800.208  and  800.210  are 
added  to  read  as  follows: 

§800.208    Engage  in. 

The  term  engage  in,  as  used  in  the 
phrase  seeks  to  engage  in  any  merger, 
acquisition  or  takeover  in  section 
721(b),  means  seeiics  to  acquire  control 
through. 

§  800.21 0    Foreign  government 

The  term  foreign  government  means 
any  government  or  body  exercising 
governmental  functions,  other  than  the 
government  of  the  United  States,  a  State 
of  the  United  States,  or  a  political 
subdivision  of  the  United  States  or  a 
State.  The  term  includes  but  is  not 
limited  to  national,  state,  provincial  and 
municipal  governments,  including  their 
respective  departments,  agencies. 


government-owned  enterprises  and 
other  agencies  and  instrumentalities. 

4.  Newly  designated  §  800.222  is 
amended  by  revising  the  reference 
"§800.211"  in  Example  1  to  read 
"§800.213". 

5.  Section  800.301  is  amended  by 
revising  the  third  sentence  in  Example 
1  of  paragraph  (b)(5)  to  read  as  follows: 
§800.301  Transactions  that  are 
acquisitions  under  Section  721. 

•  •        •        •        • 

(b)*  •  • 

(5)*  •  • 

Example  1.  •  •  •  Under  the  Articles 
of  Incorporation  of  JV  Corp..  Corp.  A 
through  its  shareholding  in  JV  Corp. 
may  elect  a  majority  of  die  Board  of 
Directors  of  JV  Corp.  •  •  • 

•  •        •        •        • 

6.  Section  800.302  is  amended  by 
revising  the  reference  "§800.217"  in 
paragraph  (d)  introductory  text  to  read 
"§800.219". 

7.  Section  800.401  is  amended  by 
revising  "ten  copies"  in  paragraph  (a)  to 
read  "thirteen  copies". 

8.  Section  800.402  is  amended  by 
revising  paragraph  (c)(3)(v)(A).  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c)(5)(i).  by  removing  the 
period  at  the  end  of  paragraph 
(c)(5)(ii)(E),  and  replacing  it  with  a 
semicolon,  be  adding  paragraphs 
(c)(5)(iii)  and  (iv),  and  by  adding 
paragraph  (i)  to  read  as  follows: 

§  80a402    Content*  of  voluntary  notte*. 

•  •        •        •        • 

(c)*  •  • 

(3)*    •   • 

(v)  •   •   • 

(A)  It  is  a  supplier,  for  example,  a 
prime  contractor,  or  a  first  tier 
subcontractor,  or,  if  known,  a 
subcontractor  at  any  tier,  to  the 
Department  of  Defense  or  any 
component  of  the  Department  of 
Defense,  or  a  seller  to  any  such  prime 
contractor  or  subcontractor,  and,  to  the 
knowledge  of  the  parties  submitting 
notice,  to  what  extent  the  U.S.  person  is 
a  sole-source  supplier  of  the  Department 
of  Defense's  needs  for  a  particular 
product  or  service; 

•  •        •        •        • 

(5)  •    •   • 

(iii)  Whether  the  foreign  person  is 
acting  on  behalf  of  a  foreign 
government,  either  as  an  agent  or  a 
representative,  or  in  some  similar 
capacity;  and 

(iv)  Whether  a  foreign  government  or 
an  entity  controlled  by  a  foreign 
government — 

(A)  Has  the  power  or  right  to 
determine,  direct,  take,  reach  or  cause 
decisions  of  the  acquirer  with  respect  to 
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any  of  the  matters  listed  in  section 
800.204.  and.  if  so,  the  source  of  that 
power  or  right  (e.g.,  shareholders 
agreement,  contract,  statute,  regulation) 
and  the  mechanics  of  its  operation; 

(B)  Owns  or  controls  voting  or 
convertible  securities  of  the  acquiring 
foreign  person  or  any  affiliate  of  the 
acquiring  foreign  person,  and  if  so,  the 
natiue  and  percentage  amount  of  any 
such  securities: 

(C)  Has  the  right  or  power  to  appoint 
any  of  the  principal  officers  or  the 
members  of  the  board  of  directors  of  the 
acquiring  foreign  person  or  any  affiliate 
of  the  acquiring  foreign  person;  or 

P)  Holds  any  contingent  interest  (e.g., 
such  as  might  arise  from  a  lending 
transaction)  in  the  foreign  acquiring 
party  and.  if  so,  the  rights  that  are 
covered  by  this  contingent  interest,  and 
the  manner  in  which  they  would  be 
enforced. 
•        •        •        •        • 

(i)  Persons  filing  a  voluntary  notice 
shall  include  a  copy  of  the  most  recent 
asset  or  stock  purchase  agreement  or 
other  document  establishing  the  terms 
of  the  acquisition. 

9.  Section  800.504  is  amended  by 
revising  the  references  "subparagraphs 

(d)  (1)  and  (2)"  in  the  second  sentence 
of  paragraph  (b)  to  read  "subparagraphs 

(e)  (1)  and  )2)". 

10.  Section  800.601  is  amended  by 
revising  the  references  "Section  721(c)" 
and  "Section  721(d)"  in  paragraphs  (b) 
and  (d)  to  read  "Section  721(d)"  and 
"Section  721(b)",  respectively,  and  by 
revising  the  reference  "Section  721  (c) 
and  (d)"  in  paragraph  (c)  to  read 
"Section  721  (d)  and  (e)". 

11.  Section  800.702  is  amended  by 
revising  the  reference  "Section  721(h)" 
in  p>aragraph  (a)  to  read  "Section 
721(c)". 

12.  The  Appendix  to  Part  800  is   . 
amended  in  III.  Section-by-Section 
Discussion  of  Changes,  by  revising  the 
paragraph  headings  "Section  800.211", 
"Section  800.214",  "Section  800.217', 
and  "Section  800.220"  to  read  "Section 
800.213".  "Section  800.216",  "Section 
800.219",  and  "Section  800.222". 
respectively. 

Dated:  January  11. 1994. 
)e£Erey  R.  Shafier, 

Assistant  Secretary  (International  Affairs). 
|FR  Doc.  94-3540  Filed  2-10-94:  8:45  am] 
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Ocas  Guard 

46  CI  l<  Parts  2S  and  160 

{CQD  ra-174 

R1N2  15-AA29 

Hybr  d  PFD's;  Establishment  of 
Appr  >val  Requirements;  Correction 

AGEN  ;y:  Coast  Guard,  DOT. 
ACTK  H:  Supplemental  notice  of 
prop(  )sed  rulemaking;  correction. 


Regi^f 

2575 


PFD 
PFD 


ofthi 

Rul 

the 
ar 
1. 


corre::ted 


shou 
2 


SUMM  \tvr:  The  Coast  Guard  is  correcting 

in  the  preamble  and  proposed 
regulatory  text  which  appeared  in  the 
Fedei  a!  Register  on  January  18, 1994 
(59  F  I  2575). 

DATEi  'i  Comments  must  be  received  on 
ore  April  18, 1994. 
f  JRTHER  INFORMATION  CONTACT: 
loger  A.  Smith,  Office  of  Marine 
,  Security,  and  Environmental 
Protet:tion,  Attn:  G-MVI-3/14,  2100 
Street,  SW.,  Washington,  DC 
2059M>001.  (202)  267-1444. 

ITARY  mfORMATiON:  The  Coast 
Guan  1  published  an  interim  final  rule 
promulgating  hybrid  inflatable  PFD 
requi  rements  in  the  Federal  Register  on 
Augi  St  22, 1985  (50  FR  33923).  The 
SNPRM  published  in  the  Federal 

er  on  January  18. 1994  (59  FR 

proposes  changes  to  the 
requi^ments  for  approving  hybrid 

and  for  the  carriage  of  hybrid 

on  commercial  vessels. 


Com  ction  of  Publication 


Ths 


publication  on  January  18, 1994, 
Supplemental  Notice  of  Proposed 
RuleAiaking  (OGD  78-174),  whidi  was 
subject  of  FR  Doc.  94-1135,  is 

as  follows: 
I  )n  page  2578,  first  column,  imder 
sertK  n  160.077-31  Approved  Use. 
para(  raph  ())(4)  should  be  designated 
paraf  raph  (4)  and  the  word  "added" 
d  read  "amended". 
I  )n  page  2578,  first  column,  under 
secfi(  m  160.077-31  Size  Ranges, 
para{  raph  designation  (1)  should  be  a 
lowef  case  (1). 

§160i>77-23    [Conrected] 

3. 1  )n  page  2585.  first  column,  in 
§  16C  077-23(b)(l)(i).  "§  160.077- 
3(d)(  )"  should  read  "§  160.077- 
23(d]  [5)". 

§160.}77-23    (Corrected] 

4. 1  )n  page  2586,  first  column,  in 
§  16G  077-27.  paragraph  (e)(2),  under 
the  h  sading  Hybrid  Inflatable  Type  I.  II. 
or  ni  in  the  fourth  sentence  "will  not" 
shou  d  read  "may  only"  so  it  reads  "The 


buoyancy  provided  by  this  PFD  wfam 
not  inflated  may  only  float 
approximately  90  percent  of  the  boating 
public," 

Dated:  February  8, 1994. 
A.E.  Henn. 

Rear  Admiral.  U.S.  Coast  Gvard.  Chief  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

|FR  Doc  94-3517  Filed  2-15-94;  8:45  am) 
BIUJNQ  CODE  «t10^M-M 


FEDERAL  COMMUNICATIONS 
COMMISStON 

47CFRPart73 

(MM  Oocfcel  No.  83-188;  RM-<827q 

Radio  Broadcasting  Services; 
Westbrook.ME 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  a 
Notice  of  Proposed  Rule  Making  issued 
in  response  to  Buckley  Broadcasting 
Corporation  of  Maine  requesting  the 
substitution  of  Channel  265B1  for 
Channel  265A  at  Westbrook,  Maine,  and 
modification  of  the  license  for  Station 
WYNZ  to  specify  the  higher  class 
chaimel.  See  58  FR  38547.  July  19, 1993 
Saga  Communications  of  New  England, 
Inc..  the  current  licensee  of  Station 
WYNZ,  has  filed  an  application  seeking 
to  take  advantage  of  the  Commission's 
new  rules  permitting  an  upgrade  in 
facilities  by  the  application  process 
rather  than  the  rule  making  process 
(BPH-930818IC).  See  FM  Channel  and 
Class  Modification  by  Application,  58 
FR  38534.  July  19. 1993.  With  this 
action,  this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-188, 
adopted  January  27, 1994,  and  released 
February  9, 1994.  The  full  text  of  this 
(Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW..  suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Conununications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-3531  Filed  2-15-94;  8:45  am] 
BILUNO  CODE  S712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-258;  RM-82S3] 

Radio  Broadcasting  Services; 
Hawaiian  Ocean  View  Estates,  and 
Ocean  View,  HI 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  This  document  denies  the 
allotment  of  Channel  273A  to  Ocean 
View,  Hawaii,  and  dismisses  the 
proposal  to  allot  Channel  273A  to 
Hawaiian  Ocean  View  Estates,  Hawaii, 
as  requested  by  Betty  Adalsteinsson  and 
James  Stonecipher,  respectively.  See  58 
FR  52733,  October  12. 1993.  With  this    * 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-258, 
adopted  January  24, 1994,  and  released 
February  9, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street  N'W.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuxihased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  hic,  (202)  857-3800, 1919  M 
Street  NW.,  room  246,  or  2100  M  Street 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-3532  Filed  2-15-94;  8:45  amj 

BILUNQ  CODE  «712-0t-M 


47  CFR  Part  73 

(MM  Docket  No.  94-8.  RM-8412I 

Radio  Broadcasting  Services;  Ola,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 


filed  on  behalf  of  Yell  County 
Broadcasting,  requesting  the  allotment 
of  FM  Channel  267A  to  01a,Arkansas.  as 
that  community's  first  local  aural 
transmission  service.  Coordinates  used 
for  his  proposal  are  35-01-02  and  93- 
13-34. 

DATES:  Comments  must  be  filed  on  or 
before  April  4, 1994,  and  reply 
comments  on  or  before  April  19, 1994. 

ADDRESSES:  Secretary,  Federal 
Conununications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dan  J. 
Alpert,  Esq.,  Law  Offices  of  Dan  J. 
.Mpert,  1250  Connecticut  Avenue  NW., 
#700,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-8,  adopted  January  27,  1994,  and 
released  February  9, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

|FR  Doc.  94-3533  Filed  2-15-94;  8:45  am) 

WLUNO  cooc  eni-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  94-0,  RM-84231 

Radio  Broadcasting  Services;  Tunica, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Tunica 
Broadcasting  seeking  the  allotment  of 
Channel  241C3  to  Tunica.  Mississippi, 
as  the  community's  first  local  FM 
service.  Channel  241C3  can  be  allotted 
to  Tunica  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.8  kilometers  (4.2  miles) 
southwest  to  avoid  short-spacing 
conflicts  with  Station  WLZA-FM, 
Channel  241C2,  Eupora,  Mississippi, 
and  with  a  rule  making  proposal  (RM- 
8336)  to  allot  Channel  240C3  at 
Harrisburg.  Arkansas.  The  coordinates 
for  Channel  241C3  are  North  Latitude 
34-38-56  and  West  Longitude  90-26- 
39. 

DATES:  Comments  must  be  filed  on  or 
before  April  4, 1994,  and  reply 
comments  on  or  before  April  19, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Barbara  L.  Waite,  Esq., 
Venable,  Baetjer.  Howard  &  Civiletti. 
suite  1000, 1201  New  York  Avenue 
NW.,  Washington,  DC  20005  (Counsel 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-9.  adopted  January  27, 1994,  and 
released  February  9, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239).  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in  Fo  r 

Conunission  proceedings,  such  as  this  filin 

one.  which  involve  channel  allotments.  CFR  1 

See 47 CFR  1.1204(b)  fbrniles  y^ 
governing  permissible  ex  parte  contacts. 


>f  Subjects  in  47  CFR  Part  73 

R^o  broadcastini{. 


information  regarding  proper 
procedures  far  comments,  see  47 
.415  and  1.420. 


Federal  Communkatioos  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Afass  Medio  Bureau. 

(PR  Doc  94-3S34  Piled  2-lS-M:  8:45  am] 
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This  section  of  the  FEDERAL  REQtSTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  app<icat)le  to  ttw 
public.  Notices  of  hearings  and  investigations, 
committee  me^fings,  agency  decisions  and 
rulings,  detogaiions  of  aultxxity,  filing  of 
petitions  and  appBcaBons  and  agency 
statomenls  of  organlation  and  funcOons  are 
examples  of  documents  appealing  In  Ms 
sectiorL 


DEPARTMENT  OF  COMMERCE 

Natkmai  Oceanic  and  Atmospheric 
Adrainlstration 

p.D.  021094A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fidieries 

Service  (NMFS),  Nati<mal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SIMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  Standing  and 
Special  Reef  Fish  and  the  Standing  and 
Special  Shrimp  Scientific  and  Statistical 
Committees  will  hold  public  meetings 
on  Mardi  4, 1994,  at  the  Radisson  Inn 
New  Orleans  Airport.  2150  Veterans 
Kfemoriai  Boule%^rd,  Kenner,  Louisiana: 
telephone:  (504)  467-3111.  The 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
meeting  will  be  held  from  10  a.m  to 
12:30  p.m. 

The  purpose  of  the  meeting  is  to 
review  proposed  Draft  Amendment  9  to 
the  Rshery  Management  Plan  for  the 
Reef  Fish  Fishery  of  the  Gulf  of  Mexico. 
Draft  Amendment  0  includes 
management  measures  to  collect 
historical  landings  data  from  fishennen, 
to  extend  the  reef  fish  permit 
moratorium  and  the  red  snapper 
endorsement  system,  and  to  provide 
partial  red  snapper  endorsements  in 
1995  to  historical  captains  if  the  led 
snapper  endorsement  system  is 
extended.  The  historicaJ  landings  data 
will  be  used  to  establish  the  eUgibility 
of  fishermen  if  a  system  to  limit  access 
to  the  red  snapper  fishery  is 
-implemented  based  on  individual 
transferable  quotas  (ITQs)  or  license 
limitations.  Individuals  would  be 
notified  of  their  potential  allocation. 

The  Standing  and  Special  Shrimp 
Scientific  and  Statistical  Committee 


meeting  will  be  held  from  1:30  p.m.  to 
3  p.m. 

The  puq>ose  of  that  meeting  is  to 
review  Amendmeot  7  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  which 
proposes  to: 

(1)  Define  overfishing  for  M^ite 
shrimp; 

(2)  Provide  for  a  frvmewoik 
adjustment  for  the  overfishing 
definitions  for  brown,  white,  and  pink 
shrimp: 

(3)  Revise  the  overfishing  definition 
for  royal  red  shrimp:  and 

(4)  Eliminate  the  total  allowable  level 
of  foreign  fishing  to  allow  the  domestic 
fleet  to  harvest  the  entire  optimum 
yield. 

The  Standing  Scientific  and  StatisUcal 
Committee  meeting  will  be  held  from  3 
p.m.  to  3:30  pjn.  for  consideratior  of 
operation  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Shrimp)  Terrance  R.  Leary.  Fishery 
Biologist,  oc  (Reef  Fish)  Steven  M. 
Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  suite  331.  Tampa, 
FL:  telephone:  (813)  226-2815. 
SUPPLEMENTARY  INFQRMATION:  Tlie 
meeting  is  physically  accessible  to 
people  with  chsabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
above  address  by  February  25. 1994. 

E)ated:  February  10. 1994. 
David  5.  Cresda. 
Acting  Director,  Office  <rf Fisheries 
Conservation  and  tdanagement  Nationid 
Marine  Fisheries  Service. 

(PR  Doc  94^3561  Filed  2-15-94;  S:45  aiaj 


PJ}.021094B] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  Reef  Fish 
Advisory  Panel  will  hold  a  meeting  on 
March  3. 1994.  at  the  Radisson  Inn  New 
Orleans  Airport.  2150  Veterans 
Memorial  Boulevard.  Kenner.  Louisiana: 


telephone:  (504)  467-3111.  The  meeting 
will  be  held  frtHn  12  p.m  to  4  pjn. 

The  purpose  of  the  meeting  is  to 
review  proposed  Draft  Amoidment  9  to 
tiie  Fi^iery  Management  Plan  far  the 
Reef  Fuh  Fishery  of  the  Gulf  of  Mexico. 
I^fl  Amendment  9  includes 
managmoent  measures  to  collect 
historical  LinHinpc  <iata  from  fishermen 
to  extend  die  reelfish  permit 
moratorium  and  red  snapper 
endorsement  system,  and  to  provide 
partial  red  snapper  endorsements  in 
1995  to  historical  captains  if  the  red 
snapper  endortemwit  system  is 
extended.  The  historical  landings  data 
will  be  used  to  establish  the  eligibility 
of  fislienneo  if  a  system  to  limitaocess 
to  the  red  snapper  fishery  is 
implemented  based  on  individual 
transferable  <|uotas  (ITQs)  or  license 
limitations.  Individuals  would  be 
notified  of  their  potential  allocation. 
FOR  FimTHERMFORMATION  CONTACT: 
Steven  M.  Atran.  Population  Dynamics 
Statistician.  Gulf  of  Mexico  Fishery 
Management  Council.  S401  West 
Kennedy  Boulevard,  suite  331,  Tampa. 
FL;  telephone:  (813)  228-2815. 
SUPPtCMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
above  address  by  February  25, 1994. 

Dated:  February  10. 1994. 
Oavid  S.  CrastiB, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc  94-3562  Piled  2-15-94;  8:45  am] 
siUMO  coos  »io-ai-* 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Army 

Final  Envlronmentai  Impact  Statement 
To  Assess  the  impacts  of  Stationing 
Mechaniied  or  Armored  Forces  at  Fort 
Lewis.  WA 

AGENCY:  Department  of  Defense,  United 
States  Army. 

ACTION:  Notice  of  availability. 

SUMMARY:  As  part  of  the  worldwide 
reorganization  of  its  force  structure,  the 
Army  proposes  to  station  heavy 
(armored  or  mechanized)  combat  units 
at  Fort  Lewis.  Wasliington.  This  Final 
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Environmental  Impact  Statement  (FEIS) 
analyzes  two  stationing  alternatives  (one 
or  two  brigades)  and  the  No  Action 
Alternative.  The  One-Brigade 
Alternative  results  in  approximately 
4,000  additional  troops  and  500  tracked 
vehicles.  Under  the  Two-Brigade 
Alternative,  approximately  10,400 
additional  troops  and  1,100  tracked 
vehicles  would  be  assigned  to  Fort 
Lewis  and  its  sub-installation,  Yakima 
Training  Center  (YTC).  New 
construction  would  be  required  to 
support  either  stationing  alternative. 

Tne  FEIS  will  be  available  for  public 
review  during  a  30-day  post-filing 
waiting  period  prior  to  the  Army 
making  the  final  decision  on  the 
stationing  of  mechanized  and  armored 
combat  forces  at  Fort  Lewis. 
ADDRESSES:  Copies  of  the  FOS  will 
automatically  be  mailed  to  individuals 
who  attended  the  scoping  and  public 
hearings  meetings,  commented  during 
the  public  comment  period  and  who 
requested  copies.  Copies  will  be  sent  to 
city,  county,  and  federal  officials,  and 
civic  organizations,  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  of  the  FEIS  by 
contacting  Mr.  Randall  W.  Hanna,  Chief, 
Environmental  and  Natural  Resources 
Division,  Headquarters,  I  Corps  and  Fort 
Lewis.  ATTN:  AFZH-DEQ,  Fort  Lewis. 
Washington  98433-5000. 

Dated:  February  8, 1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  ofth^  Army 
(Environmental,  Safety,  and  Occupational 
Health).  OASA  (ILS-E). 

|FR  Doc.  94-3566  Filed  2-15-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  closed  and  partially 
closed  meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Assessment  Governing  Board  and  its 
committees.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of 
these  meetings  is  required  ujider 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  open 
portions  of  the  meetings. 
DATES:  March  3-5.  1994. 
TIME:  March  3. 1994 — Subject  Area 
Committee  #2.  4  p.m.-6  p.m.  (open); 
Achievement  Levels  Committee,  4  p.m.- 
6  p.m.  (open).  March  4, 1994 — 
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(open 

Comn 

Subjei  t 

noon 

Comniittee 
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1:15 

Comn 

Marcl 

11:30 


E  oard. 
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Execiiive  Committee.  7  a.m.-8:45  a.m. 
;  Full  Board,  9  a.m.-lO  a.m. 
;  Reporting  and  Dissemination 
ittee,  10  a.m.-12  noon  (open); 

Area  Committee  #1, 10  a.m.-12 
open);  Design  and  Analysis 
,  10  a.m.-12  noon  (open); 
,  12  noon-l:15  p.m.  (closed); 
.-5  p.m.  (open);  Nominations 
ittee  4  p.m.-5  p.m.  (closed). 
5, 1994— Full  Board.  9  a.  m.— 
J.m.  (open);  11:30  a.m.- 
appro  cimately  12  noon,  (closed). 
L0CA7  ON:  Madison  Hotel,  15th  and  M 
Street ;,  NVV.,  Washington,  DC 

Ft  RTHER  INFORMATION  CONTACT: 
\nn  Wilmer,  Operations  Officer, 
"  Assessment  Governing  Board  , 
25,  800  North  Capitol  Street, 
Vashington,  DC  20002-4233, 
lone  (202)  357-6938. 
SUPPL  -MENTARY  INFORMATION:  The 
Natioi  al  Assessment  Governing  Board 
esta  )lished  under  Section  406(i)  of 
General  Education  Provisions  Act 

as  amended  by  Section  3403  of 
National  Assessment  of  Educational 
s  Improvement  .Act  (NAEP 
ImproLement  Act),  Title  ni-C  of  the 
Augu^us  F.  Hawkins — Robert  T. 

Elementary  and  Secondary 
Improvement  Amendments  of 
(  'ub.  L.  100-297),  (20  USC  1221e- 
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ThdBoard  is  established  to  formulate 
:)  guidelines  for  the  National 
Assesi  ment  of  Educational  Progress. 
Bpard  is  responsible  for  selecting 
areas  to  be  assessed,  developing 
objectives,  identifying 
approbriate  achievement  goals  for  each 

md  subject  tested,  and 
establ  shing  standards  and  procedures 
int  jrstate  and  national  comparisons. 
Mlarch  3.  two  committees  will  be 
session  from  4  p.m.  until  6  p.m. 
Sjibject  Areas  Committee  #2  will 
review  and  make  final  approval 
1996  NAEP  Arts  Consensus 
for  submission  to  the  full  Board. 
A  :hievement  Levels  Committee 
n  eet  to  hear  an  update  of  the 
achiei  ement  levels  setting  process,  and 
to  rev  Bw  the  final  draft  of  the 
achie\  ement  levels  policy. 

4arch  4,  the  Executive  Committee 

t  in  open  session  fi-om  7  a.m. 
45  a.m.  Agenda  items  for  this 
meeting  include  an  update  on  NAEP/ 
as  related  to  the  reauthorization 
ilementary  and  Secondary 
ion  Act,  and  a  report  on  the 
anning  for  the  joint-conference 
sponsi  (red  by  NAGB  and  NCES  on 
standi  rd  setting. 
Thelfull  Board  will  convene  at  9  a.m. 
ming  session  of  the  full  Board 
meeting,  9  a.m.  until  10  a.m..  will 


include  approval  of  the  meeting  agenda, 
the  Executive  Director's  report,  and  an 
update  on  NAEP.  From  10  a.m.  until  12 
noon,  there  will  be  open  meetings  of  the 
Reporting  and  Dissemination 
Committee,  the  Design  and  Analysis 
Committee,  and  the  Subject  Area 
Committee  #1.  The  hill  Board  will 
reconvene  in  partially  closed  session 
from  12  noon  to  1:15  p.m.  During  this 
partially  closed  session  the  NAEP  1992 
Trends  in  Academic  Progress  will  be 
presentad.  The  discussion  yvill  include 
references  to  specific  items  from  the 
assessment,  the  disclosure  of  which 
might  significantly  firustrate 
implementation  of  the  NAEP.  This 
session  must  be  closed  to  the  public 
because  reference  may  be  made  to  data 
which  may  be  misinterpreted,  incorrect, 
or  incomplete.  Premature  disclosure  of 
this  data  might  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  9(B)  of  section  552b(c)  of 
Title  5  U.S.C. 

The  full  Board  meeting  will  open  to 
the  public  at  1:15  p.m.  and  continue  to 
5  p.m.  Agenda  items  include  a  final 
report  form  Subject  Area  Committee  #1 
on  the  1996  NAEP  Arts  Education 
Assessment  Framework  and 
Specifications;  a  presentation  on  NAEP 
Dissemination  Strategy.  GED  Spanish 
Testing  Equating  Project,  and  an  Ethics 
Briefing  for  new  Board  members. 

Also,  on  March  4.  the  Nominations 
Committee  will  meet  in  closed  session 
from  4  p.m. — 5  p.m.  The  Committee  will 
review  and  discuss  the  qualifications  of 
nominees  for  vacancies  in  the 
membership  of  the  National  Assessment 
Governing  Board  and  formulate 
recommendations  for  the  Board.  The 
review  and  subsequent  discussions  of 
this  information  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency  and  wrill  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552b(c)  of  Title  5 
U.S.C. 

On  March  5.  fitim  9  a.m.  until  11:30 
a.m.,  the  full  Board  will  reconvene.  The 
agenda  for  this  session  includes  a 
presentation  on  the  analysis  of  NAEP 
results  by  socio-economic  and 
"opportunity  to  learn"  factors,  and  to 
hear  reports  from  the  subcommittees. 
Beginning  at  11:30  a.m.  and  concluding 
at  approximately  12  noon,  the  meeting 
will  be  closed  to  the  public  to  permit 
the  Board  to  hear  the  Nominations 
Committee  recommendations  of 
candidates  for  Board  membership.  The 
review  and  subsequent  discussions  of 
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this  infonnation  ralate  soMy  to  the 
internal  penaonel  rules  and  practices  of 
an  agency  and  will  disclose  infonnation 
of  a  mrsooal  natnra  where  disdosiue 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Sudi 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552b(c)  of  Title  5 
U.S.C 

This  meeting  of  the  National 
Assessment  Governing  Board  will  be 
adjourned  at  approximately  12  noon. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  national  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street.  NW..  Washington.  DC. 
from  8:30  a.m.  to  5  p.m.  A  summary  of 
the  activities  at  each  closed  portion  of 
these  meetings,  including  related 
matters  that  are  informative  to  the 
public,  consistent  with  the  policy  of 
Title  S  U.S.C  S52b(c),  will  be  available 
to  the  public  within  fotirteen  days  of  the 
closed  and  partially  closed  meetings. 
Koytrvhy, 

Executive  Director.  National  Assessment 
Governing  Board. 
(PR  Doc  04-3563  Filed  2-15-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Docket  Wo.  ERM  304  000] 

Central  Hudson  Gas  ft  Electric  Corp.;  ■ 
FiUng 

February  10. 1994. 

Take  notice  that  on  January  13, 1994, 
Central  Hudson  Gas  &  Electric 
Corporation  (CH&E)  tendered  for  filing 
an  amendment  to  FERC  Contract  No.  26 
dated  August  26, 1993  between  CHG&E 
and  New  York  State  Electric  and  Gas 
Corporation  (NYSEG).  The  amended 
contract  provides  for  an  increase  in  the 
facilities  charge  associated  with 
investment  at  the  Smithfield  Substation 
due  to  the  replacement  of  a  motor- 
operated  manually  controlled  air  break 
switch  with  a  supervisory  controlled 
circuit  breaker. 

The  facilities  charge  increases  from 
$57.00  per  month  to  $2,410.00  per 
month  and  is  retroactive  to  August  16, 
1991  the  date  on  which  the  circuit 
breaker  was  placed  in  service.  The 
update  to  the  Cscilities  charge  was 
delayed  until  final  closure  of  the  Work 
Order  for  the  system  modifications. 

CHC&E  requests  waiver  of  the  FERC 
advance  notice  requirement  set  forth  in 
18CFR35.il. 


All  o«ber  provisions  of  FERC  CimtTact 
No.  26  shall  remain  in  effect  CHG&E 
states  that  copies  of  the  n^ect  filing 
were  served  upon  NYSEG. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  mth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  diould  be  filed  on  or  before 
February  18. 1994.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wiping  to  b«:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblic 
inspection. 
Lois  D.  Cadiell, 
Secretory. 

|FR  Doc  04-3556  Filed  2-15-94;  S:4S  am) 
BIUJMO  COOE  STir-OI-M 

[Docket  No.  RS92-10-008] 

Southern  Natural  Gas  Co.;  Shortening 
Comment  Period 

February  9, 1994. 

On  February  8,  1994,  Southern 
Natural  Gas  Company  filed  a 
supplemental  compliance  filing  in  the  . 
above-docketed  proceeding.  By  this 
notice,  the  period  for  filing  comments 
on  the  filing  is  shortened  to  and 
including  February  16. 1994. 
Lois  D.  Casheli. 
Secretary. 

(FR  Doc  94-3555  Piled  2-15-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  Na  04-1 1.  FCC  M-Sq 

Cellular  Application  of  Telephone  and 
Data  Systems,  Inc.;  Hearing 

AGENCY:  Federal  Communications 

Commission. 

AC710M:  Notice  of  hearing  designation 

order. 

SUMMARY:  Cellular  application  of 
Tele{>hone  and  Data  Systems.  Inc.  (TDS) 
is  designated  for  hearing.  The 
Commission  has  determined  that  a 
substantial  and  material  question  of  fact 
exists  as  to  whether  a  sutKtdiary  of  TDS 
has  misrepresented  facts  to  or  lacked 
candor  before  the  Commission.  The 


hearing  will  eifaminw  the  sidxidiary'a 
conduct  befoie  the  Goounission  and 
determine  nvhetber  TDS  holds  the 
requite  character  qualifications 
neceasary  to  hold  the  cellular  license  fair 
the  Wisconsin  8  (Veinon)  Rural  Servica 
Area. 

ADDRESSES:  Pedwal  Communicaticiis 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  Weber.  Mobile  Services  Division. 
Common  Carrier  Bureau  (202)  632- 
6450. 

8UPPUEMENTARV  INFORMATION:  This  is  a 
summary  of  Memorandum  Opinion  and 
Order  and  Hearing  Designation  Order  in 
CC  Docket  94-11.  adopted  February  1. 
1994.  and  released  February  1. 1994. 

The  fall  text  of  Coounission  dedsions 
are  available  for  inspectian  and  copying 
during  nonnal  business  hours  in  the 
FCC  DockeU  Brmch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc,  2100  M 
Sfreet.  NW..  suite  140.  Washii^on.  DC 
20037.  (202)  857-^3800. 

Summary  of  Memorandum  OpinieB 
and  Order  and  Hearing  Designation 
Order 

The  Commission  has  designated  for 
hearing  the  cellular  application  of 
Telephone  and  Data  Systems.  Inc.  (TDS) 
for  the  Wisconsin  8  (Vernon)  Rural 
Service  Area.  United  States  Cellular 
Corporation  (USCC).  a  TDS  subsidiary, 
was  a  party  of  La  Star  Cellular 
Telephone  Company  (La  Star),  an 
applicant  to  pnnide  cellular  service  in 
St.  Tammany  Parish  in  the  New 
Orleans.  Louisiana  Metropolitan 
Statistical  Area.  La  Star's  application 
was  designated  for  hearing  with  the 
mutually  exclusive  application  of  New 
Orleans  CCSA.  Ina  (NOCGSA).  La  Star 
wasfound  to  be  ineligible  and  the 
application  of  NOCGSA  was  granted. 
The  Commission  affinned  this 
conclusion.  See  La  Star  Cellular 
Telephone  Company.  6  FCC  Red  6860 
(I.D.  1991).  affd,  7  FCC  Red  3762 
(1992).  appeal  pending  sub  nom.. 
Telephone  and  Data  Systems.  Inc.  v. 
FCX:.  Case  No.  92-1273  (DC  Or.). 

NOCGSA  argued  that  USCC 
misrepresented  facts  and  lacked  candor 
before  the  Commission.  Neither  the 
presiding  administrative  law  judge,  nor 
the  Commission  reached  the  merits  of 
those  arguments.  The  Commission  did 
state,  however,  that  the  issues  could  be 
revisited  in  future  proceedings.  See  La 
Star  Cellular  Telephone  Company.  7 
FCC  Red  at  3767.  n.3. 


The  Commission  has  revisited  the 
character  argimients  in  the  instant  Order 
and  has  concluded  that  a  substantial 
and  material  question  of  fact  exists  as  to 
whether  USCC  was  fully  truthful  and 
candid  in  its  dealings  with  the 
Commission.  For  instance,  one  USCC 
principal  swore  in  written  testimony 
that  a  management  committee 
controlled  the  actions  of  La  Star.  Oral 
testimony  elicited  from  that  same 
witness,  however,  showed  that  the 
management  committee  served  little 
purpose  and  did  not  direct  the  actions 
of  La  Star.  Because  the  Commission 
believes  that  a  substantial  and  material 
question  of  fact  exists  about  USCC's 
diaracter,  it  has  designated  issues  for 
hearing  to  determine  whether  USCC 

f)rincipals  misrepresented  facts  or 
acked  candor  in  the  La  Star  proceeding. 
The  hearing  will  also  determine  based 
upon  the  evidence  of  whether  USCC 
misrepresented  facts  or  lacked  candor, 
whether  TDS  holds  the  necessary 
character  qualifications  to  hold  the 
license  for  the  Wisconsin  8  Rural 
Service  Area. 

Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934  as 
amended,  TDS's  application  has  been 
designated  for  hearing  upon  the 
following  issues  listed  below: 

(1)  To  determine  whether  United 
States  Cellular  Corporation 
misrepresented  facts  to  the  Commission, 
lacked  candor  in  its  dealings  with  the 
Commission,  or  attempted  to  mislead 
the  Commission,  and,  in  this  regard, 
whether  United  States  Cellular 
Corporation  has  violated  §  1.17  of  the 
Commission's  Rules,  47  CFR  1.17. 

(2)  To  determine,  based  on  the 
evidence  adduced  in  issue  1,  above, 
whether  Telephone  and  Data  Systems, 
Inc.  possesses  the  requisite  character 
qualifications  to  hold  the  cellular  Block 
B  authorization  for  the  Wisconsin  8 
(Vernon)  Rural  Service  Area  and, 
accordingly,  whether  grant  of  its 
application  would  serve  the  public 
interest,  convenience,  and  necessity. 

The  Commission  has  further  noted 
that  if  USCC  has  lacked  candor  or 
misrepresented  facts  in  any  pleadings 
filed  within  a  year  of  the  release  of  tiie 
Order,  the  presiding  administrative  law 
judge  may  find  that  USCC  or  TDS  has 
violated  §  1.17  of  the  Commission's 
rules  and  impose  a  forfeiture  up  to  the 
statutory  maximum. 

Federal  Communications  Conunission. 
William  F.  Canton. 

Acting  Secretary. 

|FR  Doc.  94-3530  Filed  2-15-94;  8:45  am) 
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FEDER  \L  MARITIME  COMMISSION 
AgreeR  ent(s)  RIed 

The  I  aderal  Maritime  Commission 
hereby  ;ives  notice  of  the  filing  of  the 
followi:  g  agreement(s)  pursuant  to 
section  >  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
copy  of  each  agreement  at  the 
on,  DC  Office  of  the  Federal 
Maritinfe  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interest  id  parties  may  submit  comments 
each  agreement  to  the  Secretary, 
Maritime  Commission, 
on,  DC  20573,  within  10  days 
date  of  the  Federal  Register  in 
notice  appears.  The 
requirements  for  comments  are  foimd  in 
of  title  46  of  the  Code  of 
Regulations.  Interested  persons 
:onsult  this  section  before 
comma  licating  with  the  Commission 
regardii  ig  a  pending  agreement. 

Agret  meat  No.:  203-011447. 
Title:  U.S./Mediterranean  Policing 
Agreeni  Bnt. 
Parf/(  s: 

A.P.  &f  oller-Maersk  Line 

Croat  a  Line 

d/An  ico  Societa  di  Navigazione  per 
Az  oni 

Ever{  reen  Marine  Corporation 
(Ta  wan)  Ltd. 

Farre  1  Lines,  Inc. 

Italia  di  Navigazione,  S.p.A. 

Lykei  Lines 

Med-  'acific  Express 

Medi  erranean  Shipping  C. 

Nedl  ayd  Lines 

Nord  ina  Line  AS 

P&O  Containers  Limited 

Sea-l  and  Service,  Inc. 

Unite  d  Arab  Shipping  Company 
(S.  LG.) 

Zim  :  >rael  Navigation  Company,  Ltd. 

Syno  }sis:  The  proposed  Agreement 
would  I  uthorize  the  parties  to  discuss, 
agree  ai  id  exchange  information  on 
matters  relating  to  self-policing  and/or 
neutral  body  policing  of  the  parties' 
obligati  jns  in  the  trades  from  ports  in 
Spain,  taly.  North  African  Spanish 
ports,  F  srtugal,  Mediterranean  coast  of 
France,  Spanish  Mediterranean  ports 
and  the  Canary  Islands,  but  excluding 
ports  01 1  the  Azores  Islands,  and  all 
ports  ai  d  points  in  Continental  Europe 
via  sue  I  ports,  and  all  U.S.  ports  and 
points  Deluding  Puerto  Rico. 

Agrei  ment  No.:  224-010901-003. 

Title:  Port  of  Galveston/Del  Monte 
Fresh  F  -uit  Company. 

Partii  s: 

Port!  f Galveston 

Del  K  onte  Fresh  Fruit  Company  ("Del 
Mc  ite") 


Synopsis:  The  proposed  amendment 
provides  for  Del  Monte  to  pay  50 
percent  of  the  published  tariff  wharfage 
rate  on  containerized  bagged  resin  for 
the  term  of  the  Agreement. 

Dated:  February  10, 1094. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc  94-3546  Filed  2-15-94;  8:45  am] 
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Ocean  Freight  FonMarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
G  T  International.  Inc.,  3257  S.  Del  Mar 
Ave.,  Rosemead,  CA  33054.  Officer 
Geoffiey  Ren,  President,  Demetrio 
Pina,  Vice  President,  Vilma  Pina. 
Secretary,  Raul  Cabrera,  Treasiirer 
Newport  Qairgo  Consolidated,  Inc.. 
12533  Crenshaw  Blvd..  Hawthorne, 
CA  90250,  Officers:  Hae  Soon  Yoon, 
President/Stockholder,  Hwa  Kjrimg 
Yoon,  Vice  President/Stockholder 
Green  Delta  Corp.,  2520  NE  Broadway 
Street.  #204,  Minneapolis.  MN  55413. 
Officer  Keumog  L.  Ahn.  Corporate . 
Executive  Officer 
Josephine  D.  Mina-Saito,  29360  North 
Begonias  Lane,'Canyon  Country,  CA 
91351,  Sole  Proprietor 
•K"  Une  Air  Service  (U.S.A.)  Inc..  144- 
35  157th  Street,  Jamaica.  NY  11434, 
Officers:  Tetsuo  Shoji,  President, 
Koichi  Inouye,  Executive  Vice 
President,  Yuichi  Aoyagi,  Secretary/ 
Treasurer 
Express  International  Forwarders,  Inc., 
41501  N.W.  97th  Ave.,  Ste.  3,  Miami, 
FL  33172,  Officers:  Maura  A.  Paz, 
Director/President/Treasurer,  Lild  C. 
Barrera,  Vice  President/Secretary 
Intercarga  U.S.A.  Corporation,  8325 
N.W.  66th  Street,  Miami,  FL  33166, 
Officers:  Alberto  Blest.  President/ 
Stockholder,  Mariana  De  Ruiz. 
Treasurer/Stockholder,  Carlos 
Salhuana,  Stockholder 
U.S.  Cargo,  Inc.,  1920  N.W.  94th  Ave., 
Miami,  FL  33172.  Officers:  Daniel 
Gamas,  President/Director,  John  H. 
Shaw,  Secretary/Director. 
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Dated:  Pebruaiy  10, 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C  PoUdng. 
Secretary. 

[FR  Doc  94-3547  Filed  2-15-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44  U.S.C  Chapter 
35)  and  imder  OMB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  part  1320).  A  copy  of  the 
proposed  information  collection(s)  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  OMB  desk  officer 
listed  in  the  notice. 
DATES:  Comments  are  welcome  and 
should  be  submitted  on  or  before  March 
11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829).. 
Division  of  Research  and  Statistics, 
Board  of  dovemors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551.  Gary 
Waxman,  OMB  Desk  Officer  (202/395- 
7340).  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Muiagement  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  D.C.  20503. 
SUPPLEMENTARY  INFORMATION: 

Request  for  OMB  approval  to  revise  the 
following  report: 

1.  Report  title:  Report  of  Assets  and 

Liabilities  of  U.S.  Branches  and 

Agencies  of  Foreign  Banks 

Agency  form  number  FFDEC  002 

OMB  Docket  number.  7100-0032 

Frequency:  Quarterly 

Reporters:  U.S.  branches  and  agencies  of 

foreign  banks 

Annual  reporting  hours:  44,045 

Estimated  average  hours  per  response: 

19.15 

Number  of  respondents:  575 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  (12  U.S.C.  3105  (b)(2). 


1817(a)(1)  and  (3),  and  3102(b))  and  is 
given  partial  confidential  treatment  (5 
U.S.C  552(b)(8)l. 

On  a  quarterly  basis,  all  U.S.  branches 
and  agencies  of  foreign  banks  (U.S. 
branches)  are  required  to  file  detailed 
schedules  of  assets  and  liabilities  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedules.  This  balance 
sheet  information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  policy 
purposes.  The  report  is  collected  and 
processed  by  the  Federal  Reserve  on 
behalf  of  all  three  federal  bank 
regulatory  agencies.  "Hie  proposed 
changes  affect  several  existing 
schedules:  the  proposed  changes  are  as 
follows: 

(1)  Revisions  to  reflect  the  effect  of 
Financial  Accounting  Standards  Board 
Statement  No.  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities"  (FASB  115),  which  agencies 
and  branches  of  foreign  banks  must 
adopt  for  FFIEC  002  purposes  for  fiscal 
years  beginning  after  December  15, 
1993: 

(a)  A  new  item  would  be  added  to 
Schedule  RAL,  "Assets  and  Liabilities", 
for  "Assets  Held  in  Trading  Accounts." 

(b)  In  the  Memorandum  section  of 
Schedule  RAL,  "Assets  and  Liabilities", 
Memorandum  item  1,  "Market  value  of 
securities  held",  would  be  deleted.  Four 
new  memoranda  items  would  be  added 
for  "Fair  value  of  held-to-maturity 
securities",  "Amortized  cost  of  held-to- 
maturity  securities",  "Fair  value  of 
available-for-sale  securities",  and 
"Amortized  cost  of  available-for-sale 
securities." 

(2)  On  Schedule  RAL,  "Assets  and 
Liabilities",  a  memorandum  item  would 
be  added  to  indicate  the  level  of 
auditing  work  performed  for  the  U.S. 
branch. 

(3)  On  Schedule  C,  "Loans",  a  new 
item  would  be  added  for  "Lease 
financing  receivable  (net  of  unearned 
income)",  with  a  split  into  separate 
subitems  for  U.S.  addressees  (domestic) 
and  non-U.S.  addressees  (domestic). 

(4)  On  Schedule  M.  "Duefrom/Due  to 
Related  Institutions  in  the  U.S.  and  in 
Foreign  Countries",  the  title  for  Part  IV, 
"Allowance  for  loan  losses"  would  be 
retitled  as  "Confidential  Loan 
Information",  and  a  new  item  would  be 
added  for  "Other  Real  Estate  Owned." 

(5)  On  Schedule  M.  Part  V, 
"Commitments  and  contingencies  with 
related  depository  institutions",  two 
new  items  would  be  added  for  "all  other 
off-balance  sheet  contingent  liabilities" 


and  "all  other  off-balance  sheet 
continent  claims." 

In  addition,  the  general  instructions  to 
the  FFIEC  002  would  be  modified  to 
allow  on-balance  sheet  amounts 
associated  with  conditional  and 
exchange  contracts  (e.g..  forwards, 
interest  rate  swaps,  and  options)  to  be 
o^et  in  accordance  with  Financial 
Accounting  Standards  Board 
Interpretation  No.  39.  This  would  be  an 
interim  treatment  pending  clarification 
of  an  interpretive  issue  under 
Interpretation  No.  39.  However, 
consistent  with  existing  instructions  to 
the  commercial  bank  Call  Report,  the 
instructions  to  the  FFIEC  002  would  be 
modified  to  indicate  that  the  netting  of 
assets  and  liabilities  other  than  those 
arising  from  conditional  and  excange 
contracts  will  not  be  permitted  unless 
specifically  required  by  the  instructions. 

The  effective  date  for  the  proposed 
changes,  if  approved,  would  be  the 
Mardb  31, 1994,  report  date. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  February  10. 1994. 

WUliam  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  94-3539  Filed  2-15-94;  8:45  am) 

atUMO  oooc  tt1»«1.F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974:  Altered  System  of 
Records 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Management  and  Budget. 
Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  an  altered  system  of 
records. 

SUMMARY:  The  U.S.  Departinent  of 
Health  and  Human  Services  (HHS) 
proposes  to  amend  the  system  notice  for 
its  system  of  records  09-90-0024.  the 
Financial  Transactions  of  HHS 
Accounting  and  Finance  Offices,  by 
adding  routine  use  Number  16.  This 
routine  use  would  enable  the 
Department  to  disclose  necessary 
information  to  automated  data 
processing  contractors  that  have  been 
hired  to  develop,  test,  or  operate 
automated  data  processing  systems  to  be 
used  for  processing  the  financial  and 
accounting  transactions  of  HHS. 
DATES:  HHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  use  on  or  before  March  18. 199^. 
HHS  has  sent  a  Report  of  Altered 
System  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
February  10. 1994.  The  alteration  to  the 
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system  will  be  effective  40  days  from 
the  date  submitted  to  OMB  unless  HHS 
receives  comments  which  would  result 
in  a  contrary  determination. 
ADDRESSES:  Please  address  comments 
to:  Eteputy  Assistant  Secretary,  Finance, 
Room  739-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave,  SW., 
Washington,  DC  20201. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Mundstuk,  DASF  Privacy  Act 
Coordinator,  Room  705-D,  Hubert  H. 
Humpbery  Building,  200  Independence 
Ave,  SW.  Washington,  DC  20201, 
Telephone:  (202)  690-6228. 
SUPPLEMENTARY  INFORMATION:  The 
system  notice  was  last  published  at  53 
FR 11707  (1988).  The  proposed  routine 
use  is  to  enable  the  agency  to  disclose 
to  a  contractor  so  that  it  can  develop, 
test,  or  operate  automated  data 
processing  systems  to  be  used  for 
processing  these  financial  transactions. 
This  use  meets  the  compatibility  of 
purpose  criterion  since  the  financial 
records  have  been  collected  to  process 
and  keep  track  of  individual  financial 
transactions,  and  the  automated  data 
processing  system  being  serviced  by  the 
contractor  will  be  used  for  that  purpose. 

The  complete  system  notice  is 
republished  below. 

Dated:  Febniary  7, 1994. 

Kometh  S.  Apfel, 

Assistant  Secretary  for  Management  and 
Budget. 

0»-eO-0024 

SYSTEM  name: 

Financial  Transactions  of  HHS 
Accounting  and  Finance  Offices,  HHS/ 
OS/ASMB. 

SECURTTY  classification: 

None. 

SYSTEM  location: 

See  Appendix  1. 

Memoranda  copies  of  claims 
submitted  for  reimbursement  of  travel 
and  other  expenditures  while  on  official 
business  may  also  be  maintained  at  the 
administrative  office  of  the  HHS 
employee.  Records  concerning 
delinquent  debts  may  also  be 
maintained  at  the  program  office  or  by 
designated  claims  officers  apart  from  the 
finance  office. 

CATEQOfllES  OF  MOIVnUALS  COVEREO  BY  THE 
SYSTEM: 

All  persons  who  receive  a  payment 
from  OPDIV/ Agency/Regional  finance 
offices  and  all  persons  owing  monies  to 
these  HHS  offices.  Persons  receiving 


to,  tra^  elers 
grante  »s 
recipi(  nts 
Persoi  s 
not  liiyited 
ovei 
and 
HHS 
is  a 


3rpnd 
p<rsons 
g  xkIi 


paym^ts  include,  but  are  not  limited 
on  official  business, 
,  contractors,  consultants,  and 

of  loans  and  scholarships, 
owing  monies  include,  but  are 
to,  persons  who  have  been 
and  who  owe  HHS  a  refund 
who  have  received  from 
s  or  services  for  which  there 
chkrge  or  fee  (e.g.  Freedom  of 
Infom  ation  Act  requesters). 

CATEGC  WES  OF  RECORDS  MTNE  SYSTEM: 

Nan  e,  identification  number,  address, 
purpo  e  of  payment,  accoimting 
classii  cation  and  amoimt  paid.  Also,  in 
the  evi  (nt  of  an  overpayment  and  for 
delinc  iient  loans,  grants  or  scholarships, 
the  an  ount  of  the  indebtedness,  the 
repayi  lent  status  and  the  amoimt  to  be 
col  led  ed. 

AUTHOI  fTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Bud  >et  and  Accounting  Act  of  1950 
(Pub. ; ..  81-784).  Debt  Collection  Act  of 
1982  ( >ub.  L.  97-365). 

PURPOS  E(S): 

The  e  records  are  an  integral  part  of 
the  ao  :ounting  systems  at  operating 
divisi(  n,  agency,  regional  office  and 
specif  c  area  locations.  The  records  are 
used  ti  I  keep  track  of  all  payments  to 
indivii  luals.  exclusive  of  salaries  and 
wages  based  upon  prior  entry  into  the 
systen  s  of  the  official  commitment  and 
obliga  ion  of  government  funds.  When 
an  ind  ividual  is  to  repay  funds 
advani  »d  as  a  loan  or  scholarship,  etc.. 
the  re<  ords  will  be  used  to  establish  a 
receivi  ible  record  and  to  track 
repayi  lent  status.  In  the  event  of  an 
overpi  yment  to  an  individual,  the 
reconfis  used  to  establish  a  receivable 
record  for  recovery  of  the  amount 
claimc  d.  The  records  are  also  used 
intern  illy  to  develop  reports  to  the 
Intern  il  Revenue  Service  and  applicable 
state  a  id  local  taxing  officials  of  taxable 
incom  3.  This  is  a  Departmentwide 
notice  of  payment  and  collection 
activit  es  at  all  locations  listed  in 
Apper  dix  1. 

ROUTMI :  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEN  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records  will  be  routinely  disclosed 
to  the  Treasury  Department  for  check 
prepai  ation. 

2.  R  )cords  may  be  disclosed  to 
memb  srs  of  Congress  concerning  a 
Federj  1  financial  assistance  program. 
Also,  I  isclosure  may  be  made  to  a 
congr«  ssional  office  from  an 

indivi  lual's  record  in  response  to  an 
inquir  i  from  the  congressional  office 
made  i  it  the  request  of  the  individual. 

3.  Ir  the  event  the  Department  deems 
it  desi  able  or  necessary,  in  determining 


whether  partictilar  records  are  required 
to  be  disclosed  undw  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  device. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  "routine 
use"  to  a  Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant  or  other 
benefit. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

6.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Ri^ts 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  will  make  such 
records  available. 

7.  Where  a  contract  between  a 
component  of  the  Department  and  a 
labor  organization  recognized  under 
E.0. 11491  provides  that  the  agency  will 
disclose  personal  records  relevant  to  the 
organization's  mission,  records  in  the 
system  of  records  may  be  disclosed  to 
such  organization. 

8.  A  record  may  be  disclosed  to  the 
Department  of  Justice,  to  a  court,  or 
other  tribunal,  or  to  another  party  before 
such  tribimal,  when:  (1)  HHS,  or  any 
component  thereof;  (2)  Any  HHS 
employee  in  his  or  her  official  capacity; 
(3)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (4)  The 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided  however,  that  in  each 
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case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

9.  A  record  about  a  loan  applicant  or 
potential  contracts  or  grantee  may  be 
disclosed  to  credit  reporting  agencies  to 
obtain  a  credit  report  in  order  to 
determine  his/her  creditworthiness. 

10.  When  an  individual  applies  for  a 
loan  under  a  loan  program  as  to  which 
the  OMB  has  made  a  determination 
under  LR.C  6103(a)(3),  a  record  about 
his/her  application  may  be  disclosed  to 
the  Treasury  Department  to  find  out 
whether  he/she  has  a  delinquent  tax 
account,  for  the  sole  purpose  of 
determining  his/her  creditworthiness. 

11.  A  record  from  this  system  may  be 
disclosed  to  the  following  entities  in 
order  to  help  collect  a  debt  owed  the 
United  States: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  ofEset; 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  administrative 
offset  under  common  law  or  under  31 
U.S.C.  3716  (withholding  from  money 
payable  to,  or  held  on  behalf  of,  the 
individual); 

c.  To  the  Treasury  Department  to 
request  his/her  mailing  address  imder 
I.R.C.  6103(m)(2)  in  order  to  locate  him/ 
her  or  in  order  to  have  a  credit  report 
prepared; 

d.  To  agents  of  the  Department  and  to 
other  third  parties,  including  credit 
reporting  agencies,  to  help  locate  him/ 
her  or  to  obtain  a  credit  report  on  him/ 
her,  in  order  to  help  collect  or 
compromise  a  debt; 

e.  To  debt  collection  agents  under  31 
U.S.C.  3718  or  under  common  law  to 
help  collect  a  debt;  and 

f.  To  the  Justice  Department  for 
litigation  or  for  further  administrative 
action. 

Disclosure  imder  part  (d)  of  this  use 
is  limited  to  the  individual  s  name, 
address.  Social  Security  number,  and 
other  information  necessary  to  identify 
him/her.  Disclosure  under  parts  (a)-(c) 
and  (e)  is  limited  to  those  items;  the 
amount,  status,  and  history  of  the  claim; 
and  the  agency  or  program  under  which 
the  claim  arose.  An  address  obtained 
from  IRS  may  be  disclosed  to  a  credit 
reporting  agency  under  part  (d)  only  for 
purposes  of  preparing  a  commercial 
credit  report  on  the  individual.  Part  (a) 
applies  to  claims  or  debts  arising  or 
payable  under  the  Social  Security  Act 
only  if  the  employee  consents  in  writing 
to  the  offset. 

12.  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
has  asked  the  Department  to  effect  an 
administrative  offset  under  common  law 
or  under  31  U.S.C  3716  to  help  collect 
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a  debt  owed  the  United  States. 
Disclosure  under  this  routine  use  is 
limited  to:  Name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual, 
information  about  the  money  payable  to 
or  held  for  the  individual,  and  other 
information  concerning  the 
administrative  offset. 

13.  Disclosure  vtrith  regard  to  claims 
or  debts  arising  imder  or  payable  imder 
the  Social  Security  Act  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1986 
(31  U.S.C.  3701(a)(3)l,  However,  this 
disclosure  will  not  be  made  with  regard 
to  debts  from  overpayments  to 
beneficiaries  under  Title  D  (Old-Age, 
Survivors,  and  Disability  Insurance)  and 
Title  XVI  (Supplementary  Security 
Income)  of  this  Act.  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  the  Federal 
Government.  Disclosure  of  records  is 
limited  to  the  individual's  name, 
address.  Social  Security  number,  and 
other  information  necessary  to  establish 
the  individual's  identity;  the  amount, 
status,  and  history  of  the  claim;  and  the 
agency  or  program  under  which  the 
claim  arose. 

14.  Information  in  this  system  of 
records  is  used  to  prepare  W-2  and 
1099  Forms  to  submit  to  the  Internal 
Revenue  Service  and  applicable  state 
and  local  governments  items  considered 
to  be  included  as  income  to  an 
individual:  certain  travel  related 
payments  to  employees,  all  payments 
made  to  persons  not  treated  as 
employees  (e.g.  fees  to  consultants  and 
experts),  and  amounts  written-off  as 
legally  or  administratively  uncollectible, 
in  whole  or  in  part 

15.  A  record  may  be  disclosed  to 
banks  enrolled  in  the  Treasury  Credit 
Card  Network  to  collect  a  payment  or 
debt  when  the  individual  has  given  his/ 
her  credit  card  number  for  this  purpose. 

16.  Records  may  be  disclosed  to  a 
contractor  (and/or  to  its  subcontractor) 
who  has  been  engaged  to  perform 
services  on  an  automated  data 
processing  system  used  in  processing 
financial  transactions.  The  contractor 
may  have  been  engaged  to  develop, 
modify  and  test  a  new  automated  data 
processing  (ADP)  system,  including 
both  software  and  hardware  upgrades  or 
enhancements  to  such  a  system;  perform 
periodic  or  major  maintenance  on  an 
existing  ADP  system;  audit  or  otherwise 
evaluate  the  performance  of  such  an 
ADP  system;  and/or  operate  such  an 
ADP  system. 
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Disclosure  pursuant  to  5  U.S.C. 
552a(bXl2):  Disclosure  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purpose  of 
this  disclosure  is  to  aid  in  the  collection 
of  outstanding  debts  owed  to  the 
Federal  Government,  typically,  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  Government 
debts  by  making  these  debts  part  of  their 
credit  records.  Disclosure  of  records  is 
limited  to  the  individual's  name, 
address.  Social  Seciu-ity  number,  and 
other  information  necessary  to  establish 
the  individual's  identity;  the  amount, 
status  and  history  of  the  claim:  and  the 
agency  or  program  under  which  the 
claim  arose.  The  disclosure  will  be 
made  only  after  the  procedural 
requirements  of  31  U.S.C.  3711(f)  have 
been  followed. 

POLICIES  AND  PRACTICES  FOR  STORSMi, 
RETRCVMQ.  ACCE8SMQ,  RETAMMQ,  AND 
DtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 
STORAGE: 

Hard  copy  docimients  are  manually 
filed  at  agency  and  regional  office  sites; 
and  on  disc  pack  and  magnetic  tape  at 
central  computer  sites. 

RETRIEVABmrY: 

This  varies  according  to  the  particular 
accounting  system  within  the  Operating 
Division,  Agency  and  Regional  Office. 
Usually  the  hard  copy  document  is  filed 
by  name  within  accounting 
classification.  Computer  records  may  be 
indexed  by  social  security  number  and 
voucher  number.  Intra-departmental 
uses  and  transfers  concern  the 
validation  and  certification  for  payment, 
and  for  HHS  internal  audits. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  and 
officials  directly  responsible  for 
programmatic  or  fiscal  activity, 
including  administrative  and  staff 
personnel,  financial  management 
personnel,  computer  personnel,  and 
managers  who  have  responsibilities  for 
implementing  HHS  funded  programs. 

2.  Physical  safeguards:  File  folders, 
reports  and  other  forms  of  personnel 
data,  and  electronic  diskettes  are  stored 
in  areas  where  fire  and  life  safety  codes 
are  strictly  enforced.  All  documents  and 
diskettes  are  protected  during  lunch 
hours  and  nonworking  hours  in  locked 
file  cabinets  or  locked  storage  areas. 
Magnetic  tapes  and  computer  matching 
tapes  are  locked  in  a  computer  room 
and  tape  vault. 
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3.  Procedural  safeguards:  Password 
protection  of  automated  records  is 
provided.  All  authorized  users  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
office.  The  safeguards  described  above 
were  established  in  accordance  with 
HHS  Chapter  45-13  of  the  General 
Administration  Manual;  and  the  HHS 
ADP  Systems  Manual  Part  6.  "ADP 
Systems  Security." 

RETENTION  AND  DISPOSAi.: 

Records  are  purged  from  automated 
files  once  the  accounting  purpose  has 
been  served:  printed  copy  and  manual 
documents  are  retained  and  disposed  of 
in  accordance  with  General  Accounting 
Office  principles  and  standards  as 
authorized  by  the  National  Archives  and 
Records  Service. 

SVSTEM  MANAQB)(S)  AND  AOODESS: 

See  Appendix  2. 

NOmCATKM  PAOCEDURE: 

Inquiries  are  to  be  made,  either  in 
writing  or  in  person,  to  the 
organizations  listed  under  "Location"  in 
appendix  1.  with  the  exception  of  Food 
and  Drug  Administration  records.  For 
those  records,  contact:  FDA  Privacy  Act 
Coordinator  (HFW-30).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MB  20857. 

Give  name  and  social  security 
number,  purpose  of  payment  or 
collection  (travel,  grant,  etc.)  and,  if 
possible,  the  agency  accounting 
classification. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  clearly  specify 
the  record  contents  being  sought,  and 
may  include  a  request  for  an  accounting 
of  disclosures  that  have  been  made  of 
their  records,  if  any.  (These  access 
procedures  are  in  accordance  with 
Department  regulations  (45  CFR 
5b.5(a)(2)).) 

CONTESTtNQ  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above,  and  reasonably  identify  the 
record  and  specify  the  information 
being  contested,  the  corrective  action 
sought,  and  the  reasons  for  requesting 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Travel  vouchers  submitted  by  the 
individual;  grant,  contract  and  loan 
award  document:  delinquent  loan,  grant 
and  scholarship  record;  consultant 


indiviqual 
followi  Rg 

Region  il 

Buili  ing, 
Regional 

41-186 
Regionkl 

Box 
Regionfal 

Atlai  ita 
Region  il 


ic  igo, 


Chi 
Regional 

935, 
Regionbl 

Kani  as 
Region  il 

1961 
Regioi 

Rooili 


am 


Admi 


Agenc 
OfTice 

of 

Famll 

200 

of 

202(11 


invoidB  of  services  rendered;  and 
applic  ation  for  travel  advance. 
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Appen  lix  1 

Locatit  n 

Payi  lents  to  and  Collections  from 
records  are  located  at  the 
HHS  Regional  Offices: 

Office  I,  John  F.  Kennedy  Federal 

,  Boston,  MA  02203 
Office  II,  26  Federal  Plaza,  Room 

New  York,  NY  10278 
Office  ni,  3535  Market  Street.  PO 
13716,  Philadelphia,  PA  19101 
"  Office  IV,  101  Marietta  Tower, 
,GA  30323 

Office  V.  105  West  Adams  St. 
,  IL  60603 

Office  VI,  1200  Main  Tower,  Room, 
Dallas,  TX  75202 
Office  VII,  Federal  Office  Building, 
aty,  MO  64106 

Office  VIII.  Federal  Office  Building, 
Stout  Street,  Denver,  CO  80294-3538 
I  Offic«  IX,  Federal  Office  Building. 
411.  50  United  Nations  Plaza,  San 
Frantisco,  CA  94102 
Region  il  Office  X.  2201  6th  Avenue.  Seattle, 
WA  18121. 

Payi  lents  to  and  Collections  from 
indivi(  uals  records  are  located  at  the 
followi  ng  HHS  Operating  Division  and 
Headquarters  and  Field  Offices: 

)f  the  Secretaiv  (to  include  the  records 

nistration  for  Children  and 
ies)  Hubert  H.  Humphrey  Building, 
ndependence  Avenue,  SW.,  Division 
Accounting  Operations,  Washington,  DC 


Indian  Health  Service 

Headqi  larters  IHS.  5600  Fishers  Lane,  Room 

6A-;  0,  Rockville  MD  20857 
Aberd(  en  Area  IHS,  Federal  Building,  115 

Foul  h  Ave.,  SE,  Aberdeen.  SD  57401 
Alaska  Area  IHS.  250  Gambell  St., 

Anclorage.  AK  99501 
Albuqv  lerque  Area  Office,  505  Marquette  NW, 

Suite  1502.  Albuquerque.  NM  57102-2163 
Albuqrerque  Headquarters  West  IHS,  300 

San  ^ateo,  NE,  Suite  500,  Albuquerque, 

NM  17108 
Bemid  i  Area  IHS,  203  Federal  Building, 

Bern  dji.  MN  56601 
Billing  i  Area  IHS,  711  Central  Ave..  Billings, 

MT    9103 
Caiifoi  lia  Area  IHS,  1825  Bell  St., 

Sacr  imento,  CA  95825-1097 
Nashv  lie  Area  IHS,  3310  Perimeter  Hill  Dr.. 

Nasi  ville.TN  37211 
Navajc  Area  IHS,  PO  Box  "G",  Window 

Rocli.AZ  86515-5004 
Oklah(  ma  Area  IHS.  3625  NW  56th  St.,  Five 

Corp  oration  Plaza,  Oklahoma  City.  OK 

73112 
Phoen  K  Area  IHS,  3738  North  16th  St..  Suite 

"A"  Phoenix,  AZ  85016-5981 
Portlai  d  Area  IHS,  1220  SW  Third  Ave., 

Rooi  I  476.  Portland.  OR  97204-2892 
Office  >f  Health  Program  Research  and 

Dev(  lopment  IHS,  7900  South  "J"  Stock 

Rd..  Tucson,  AZ  85746-9352. 


Public  Heahh  Service 

Centers  for  Disease  Control  and  Prevention. 

Financial  Manageotent  OfBce  (E-12),  1600 

Qifton  Road,  NE.  Atlanta,  GA  30333 
Centers  tor  Disease  Control  and  Prevention, 

Accounting  Section  (OOS),  Robert  A.  Taft 

Laboratories,  4676  Columbia  Parkway, 

Qncinnati.  OH  45226 
Food  and  Drug  Administration,  Parklawn 

Building.  HFA-120. 5600  Fishers  Lane, 

Rockville,  MD  20857 
Food  ami  Drug  Administration,  60  Eighth 

Street,  NE,  AtlanU,  GA  30309 
Food  and  Drug  Administration,  Boston 

District  Office,  One  Montvale  Avenue, 

Stoneham,  MA  62180 
Food  and  Drug  Administration,  599  Delaware 

Avenue,  Bviffiak),  NY  14202 
Food  and  Drug  Administration,  Room  700, 

Federal  Office  Building,  850  3rd  Avenue 

(at  30th  Street),  Brooktyn,  NY  11232 
Food  and  Drug  Administration,  61  Main 

Street,  West  Orange,  N)  07052 
Food  and  Drug  Administration,  room  1204, 

US  Customhouse,  2nd  and  Chestnut 

SUwts,  Philadelphia,  PA  19106 
Food  and  Drug  Administration,  900  Madison 

Avenue,  Baltimore,  MD  21201 
Food  and  Drug  Administration,  San  Juan 

District  Office,  PO  Box  5719  PTA,  De 

Tierra  Station,  San  )uan.  PR  00906-5719 
Food  and  Drug  Administration,  Room  1222, 

Main  Post  Office  Building.  433  West  Van 

Buren  Street,  Chicago,  IL  60607 
Food  and  Drug  Administration,  1560  East 

Jefferson  Avenue.  Detroit,  MI  48207 
Food  and  Drug  Administration,  1141  Central 

Parkway,  Cincinnati,  OH  45202 
Food  and  Drug  Administration,  240 

Hennepin  Avenue,  Minneapolis.  MN 

55401 
Food  and  Drug  Administration.  3032  Bryan 

Street,  Dallas.  TX  75204 
Food  and  Drug  Administration,  4298  Elysian 

Fields,  New  Orleans,  LA  70122 
Food  and  Drug  Administration,  National 

Center  for  Toxicological  Research, 

Jefferson,  AR  72079 
Food  and  Drug  Administration,  1009  Cherry 

Street,  Kansas  City.  MO  64106 
Food  and  Drug  Administration,  Room  1002, 

US  Courthouse  and  Courthouse  Building, 

1114  Market  Street,  St  Louis,  MO  63101 
Food  and  Drug  Administration,  Building  20, 

Denver  Federal  Center.  PO.  Box  25087, 

Denver.  CO  80255-0087 
Food  and  Drug  Administration.  Federal 

Office  Building.  Room  506.  50  U.N.  Plaza, 

San  Francisco,  CA  94102 
Food  and  Drug  Administration,  1521  West 

Pico  Boulevard,  Los  Angeles,  CA  90015 
Food  and  Drug  Administration,  22201  23rd 

Avenue.  SE..  Bothell.  WA  98021-4421. 

National  Institutes  of  Health 

National  Institutes  of  Health.  Operations 

Accounting  Branch.  Building  31  Room 

BiBSa.  9000  Rockville  Pike.  Bethcsda.  MD 

20014 
National  Institutes  of  Health.  Building  1, 

Room  222.  Rocky  Mountain  laboratory, 

Hilton.  MT  59840 
National  Institutes  of  Health.  National 

Institute  of  Mental  Health.  WAW  Building. 

Room  562.  St  Elizabeth's  Hospital. 

Washington.  DC  20032 
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National  lastitutos  of  Hadth.  Frederick 

Cancer  Research  Facility,  Fort  Detrick 

BuihUog.  Koom  427.  Frederick.  MD  21702- 

1201 
NatioiMl  lasUtutoa  of  HMhh.  Nattooal 

Instttntaaof  Eaviraomaotal  HeuMi 

fkitmcfm.  Buildiag  101.  Room  B2-03. 

RflMHcfa  Trkagle  Pwk.  NC  27709 
Nalioad  lastitutos  of  Hasltfa.  Natiooal 

Institute  on  Drag  Abuse,  Addiction 

Research  Center.  4940  Eastern  Avenue. 

Building  C  Room  248.  Baltimore.  MD 

21224 
National  InstitutM  at  Health.  National 

Institute  oo  Aging,  Gerontolagy  RoMarcb 

Center,  4940  Eaitam  Aveoue,  Roam  1-B- 

15.  Bahfrnoie.  MD  21224 
Social  Secoiaty  Administration.  Divinoo  ol 

Piaaaoe.  Admuiictrative  CoUectiocs,  PO 

Box  17052.  Baitimom.  MD  21235 
Social  Security  Administration.  Division  of 

Finance,  Vandor  Payment  Inquiries.  PO 

Box  47.  Baltimore,  MD  21235 
Social  Sauultj  Administration,  Office  of 

Disability  Operations.  PO  Box  1039, 

Baltimore.  MD  21241 
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Tidett: 

Sodal  Security  AdministrstioD— Title  0, 
Nortfaaastflra  Program  Service  Center.  PO 
Box  4400,  Jamaica.  NY  11431 

Social  Security  Administration— Title  II. 
Mid-Adantic  rrogram  Service  Center.  PO 
Box  3430.  Pliiledelphia,  PA  19122 

Social  Seltirity  Administration — ^Tide  II, 
SoutboMtem  Ftagnm  Service  Center.  PO 
Box  aaosaa  Birmingham.  AL  35282-9686 

Social  Security  Administration— Title  II, 
Great  Lakes  Program  Service  Center.  PO 
Box  4471,  Chicago,  IL  60660 

Social  Security  Administration— Title  11, 
Weetera  Pwigram  Service  Center.  PO  Box 
1900.  Richmond,  CA  94002-9966 

Social  Security  AdministratioB— Titie  n. 
Mid-Amaiioa  lYogrem  Senrice  Center.  PO 
Box  1SS26,  KaasMCity.  MO  64106-9937 

Social  Security  Administntioo— Title  XVL 
Northeastam  Piagrmm  Service  Center.  PO 
Box  4500.  Jamaica,  NY  11431 

Social  Security  Administration — ^Tide  XVI, 
Mid-Atlantic  Piogimn  Service  Center.  PO 
Box  3490.  PhiUdelphia.  PA  19122 

Sodd  Security  Administretiof»— Title  XVL 
Southeastern  Program  Service  Center.  PO 
Box  12263.  Binningham.  AL  35282-3678 

Social  Security  Administration — Tide  XVL 
Great  Lakes  Program  Service  Center.  PO 
Box  5931.  Oiic^a  IL  60680 

Social  Security  Administration — Title  XVL 
Western  Prc^ram  Servioo  Center.  PO  Box 
4055.  Richmond.  CA  94804-9941 

Social  Security  Administration — ^Title  XVI. 
Mid-America  Program  Servica  Center.  PO 
Box  15627.  Kansas  Qty.  MO  64106-4937 

Heelth  Ch«  FiaaDCii^  Administration. 
Gwynn  Oak  Avaoue.  Baltimore.  MD  21235. 
Payments  to  and  Collections  from 

individual  tecords  maintained  by  the 

Payment  Management  System  at  the 

following  central  payment  office  for  Grants 

and  contracts: 

PuUic  Health  Servioa.  Division  of  Payment 
Management.  Box  6021.  Rockville.  MD 
20652. 

Appendix2 


Systems  Managar.  Dapwtaeotal  principles 
and  standards  ooQoaming  die  system  of 
records  are  die  responsibility  ol: 

Departmeot  of  Haaltii  and  Human  Services. 
Assistant  Secretary  for  Management  and 
Budget  Office  of  the  Saoetwy.  Room 
510A,  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201 

Operational  responsibilities  are  as  follows: 

•  For  payment  and  Collactioos  from 
individual  records  at  Oapaitment  and 
Regional  Offices:  Depertment  of  Healdi  and 
Human  Services.  Office  of  the  Secretary  and 
Headquaiten  far  Ragiooal  Operatioo*. 
Finance.  Room  7S0D.  Hubert  R  Humplny 
Building.  Washington.  DC  20201. 

•  For  Payments  and  GoUectiaiis  from 
individual  records  at  ftincipai  (^Mntiag 
Component  Offices  (COa  FDA.  NIH. 
SAMHSA.  HRSA.  ASH.  MS.  AHC7R): 
Public  Health  Service,  Director,  Oivisioo  of 

Financial  Management  Room  18-OS. 

Parklawn  Building,  S600  Fisfaera  Lane. 

RodcviUa.M>208S7 
Social  Security  Administratioa,  Director, 

OtBoe  of  Financial  Management  Room 

040,  Annex  Social  Building.  Baltimore.  MO 

21235 
Administratioa  far  Children  and  Families. 

Director.  Office  of  Financial  Management, 

370  L'BnfBnt  Promenade.  SW.,  6tfa  Floar. 

Washington.  DC  20447 
Health  Care  Financing  Administration. 

Director.  Office  of  Management  and 

Budget  Room  C-P-4.  East  Hi^  Rise 

Building.  8401  Security  Blvd.  Baltimore. 

MD  21235 
or 
Health  Care  Financing  Administration.  Room 

Hi.  Hubert  H.  Humphrey  Building.  200 

Independence  Ave.  SW.,  Washington,  DC 

20201. 

(FR  Doc.  94-3541  Filed  2-15-04;  6:45  amj 
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Centers  for  OisoMe  Control  and 
Prevention 

Sentord  Cohen  end  Aeeoclle*' 
Working  Group  for  the  Idaho  Natfonai 
EnglnaoflngLabomlofyEnvlrowmawtol 

Public  Infonnatton  tleatlnga,  PubNc 
Meetings 

The  National  CenterJbr 
Environmental  Health  (NCEH).  Centers 
for  Disease  Control  and  Prevention 
(CDQ.  announces  the  foilowiog 
meetings. 

NAME:  Sanfoni  Cohen  and  Aasodates' 
Working  Group  Cor  the  Idaho  National 
Engineering  Laboratory  Environmental 
Dose  Recoostruotion  Project  and  Public 
Information  meetings 

Date:  Thursday.  March  3. 1994 
Time:  2  pjn.-4  pjn. 

Phoe:  Shilo  Inn.  780  Lindsay  Boulevard. 
Idaho  Falkt.  Idaho  &3402 

OBtr  Wednesday.  March  23. 1904 

Time:  7  p.m.-9  p.m. 


Place:  Red  Uon-Rivarsids.  2900  Cbindeo 
Boulevard.  Boise.  Idaho  •3714 

Dote:  Thursday.  Much  24. 1904 

Htme:  7  pjn.-9  pjn. 

Place:  Red  Lioo-Riverside,  2900  Chiaden 
Boulevard.  Boise.  Idaho  83714 

Date:  Tuesday.  May  24, 1994 

Time:  7  p.m.-9  p.m. 

Pfoce:  Shilo  Inn,  702  Appleway.Goeor 
d'Alene,  Idaho  83814 

Date:  Wednesday.  May  25. 1994 

Time;  U)  a^a.^  pjn. 

Pfoce:  Shilo  Inn,  702  Appleway,  Coer 
d'Alene.  kiaho  63814 

Date:  Wednesday,  July  13. 1994 

Time:  10  am.-3  p.m. 

Pfoce:  Weston  Plara  Hotel  and  Convention 
Center,  1350  N.  Blue  Lakes  Boulevaid.  Twin 
Falls,  Idaho  83301 

STATUS:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available.  The  meeting  room 
will  accommodate  approximately  100 
people. 

PURPOSE:  Under  a  Memorandum  of 
Understanding  signed  in  December  1990 
with  the  Department  of  Energy  (DOE), 
the  Department  of  Healtfi  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  D(X 
facilities  aiul  other  persons  potentially 
exposed  to  radiation  or  to  potential 
hazards  from  non-nodear  energy 
production  and  use.  HHS  delegated 
program  responsibility  to  CDC 

CDC  has  begun  an  environmental 
dose  reconstruction  for  DOE's  Idaho 
National  Engineering  Laboratory  (INELj 
near  Idaho  Fails.  Idaho.  Sanford  Cohen 
&  Associates  (SC&A)  is  gathering  the 
data  oecaasary  to  perform  the  dose 
reconstruction  under  contract  to  CDC 
SC&A  has  formed  a  working  group  made 
up  of  Idaho  citizens.  The  working 
group's  primary  purpose  is  to  follow  the 
project's  progress  aoid  provide  input  in 
SC&A's  planning  process. 

The  %vorking  group  meetings  are 
intended  to  proraote  direct  public  input 
into  Phase  I  of  the  INEL  Doae 
Reoonstniction  Project  Topics  %vili 
focus  particularly  on  technical  and 
operational  issues  to  help  improve  and 
expedite  the  process  of  identifying  and 
retrieving  documents  relevant  to  a  dose 
reconstruction  for  DMEL. 

The  public  information  meetings  are 
to:  (1)  share  information  about  SClcA's 
woiking  group.  (2;  provide  the  public  an 
opportunity  to  review  actual  records 
that  have  been  entered  into  tiie 
database:  and  (3)  gain  input  from  the 
public  on  the  project. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Leeann  S.  Denham,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  dX:, 
4770  Buford  Highway,  NE.,  (F-35), 
Atlanta.  Georgia,  30341-3724,  telephone 
404/488-7040.  FAX  404/488-7044. 

Dated:  February  10. 1994. 
Elvin  HiiyeTv 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
|FR  Doc.  94-3577  Filed  2-15-94;  8:45  am) 

BlUmO  CODE  4160-1S-M 


Food  and  Drug  Administration 

Consumer  Participation;  Notice  of 
Open  IMeeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
following  district  consumer  exchange 
meeting:  Detroit.  Michigan  District 
Office,  chaired  by  Carl  Reynolds, 
District  Director.  The  topics  to  be 
discussed  are  medical  devices,  current 
good  manufacturing  practice 
regulations,  proposed  revisions,  and 
request  for  comments. 
DATES:  Thursday,  February  24, 1994, 1 
p.m.  to  3  p.m. 

ADDRESSES:  Methodist  Hospital 
Auditorium,  1601  North  Senate  Ave., 
Indianapolis,  IN  46206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  LeClair,  Public  Affairs  Specialist, 
Food  and  Drug  Administration.  101 
West  Ohio  St.,  Indianapolis,  IN  46204, 
317-226-6500. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  February  9. 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-3571  Filed  2-15-94;  8:45  am) 
BiLUNQ  cooe  4ia0-01-f 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92—463),  announcement  is 
made  o  the  following  National 
Advisoi  y  body  scheduled  to  meet 
during  fhe  month  of  March  1994: 


Name 
Time: 
Place: 
Building 
Rockvill 
The 

Purpoie 
Secretar 
educatiofi 
to  HlV-i 
relating 
treatmen  t 


m  Jet 


HRSA  AIDS  Advisory  Committee, 
vlarch  14-15. 1994. 8  a.m. 
National  Institutes  of  Health, 
31.  Conference  Rm.  6, 9000 
Pike,  Bethesda,  MD  20205. 
ing  is  open  to  the  public 
The  Committee  advises  the 
with  respect  to  health  professional 
,  patient  care/health  care  delivery 
1  fleeted  individuals,  and  research 
I  transmission,  prevention  and 
of  HIV  infection. 
:  Discussions  will  be  held 
issues  related  to  the 
on  of  the  Ryan  White 
ensive  AIDS  Resources  and 
Act  of  1990;  the  AIDS  Education 
program,  and  the  evaluation 
Vhite  Programs, 
requiring  information  regarding 
Committee  should  contact  Pearl 
,  AIDS  Program  Office,  Health 
and  Services  Administration,  room 
Parklawn  Building,  5600  Fishers 
'  ville,  Maryland  20857,  Telephone 


Ageno  1 
concemi  ig 
reauthor  zati 
Comprel 
Emergen  :y 
Training  Centers 
of  Ryan 

Anyoi^ 
the  subji 
Katz 

Resources 
14A-21. 
Lane, 
(301) 

Agend^ 
prioritiei 

Dated 


«ct 
Ph  D. 


Ra  :k 
44;  -4588. 


sorj  Q 


Jackie  E< 

Advi: 

HRSA. 

[FRDoc. 
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Items  are  subject  to  change  as 
dictate. 


February  10, 1994. 
Baum, 
'ommittee  Management  Officer, 
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Public   lealth  Service 


Special!  Project 

Child 

Aside 


H»aithi 


Grants;  Maternal  and 
Services;  Federal  Set- 
fyogram;  Coilatjorative  Health. 
Educat  on  and  Human  Services 
System  ( Interprofessional  Education 
and  Tra  ning 

AGENCY 
Admin 
ACTION 


Health  Resources  and  Services 
Adminitration  (HRSA). 

Slotice  of  availability  of  funds. 


SUMMAF  r:  The  Maternal  and  Child 
Health  lureau  (MCHB),  HRSA, 
announ  :es  that  fiscal  year  (FY)  1994 
funds  ai  e  available  for  grants  to  create 
collaboi  ative  health,  education,  and 
human  service  systems  for  children  and 
their  fai  lilies,  including  children  with 
special  lealth  care  needs.  Awards  will 
be  mad(  under  the  program  authority  of 
section  )02(a)  of  the  Social  Sectuity  Act, 
the  Mat  !mal  and  Child  Health  (MCH) 
Federal  Set-Aside  Program,  which 
authorii  es  MCH  Special  Projects  of 
Regions  I  and  National  Significance 
(SPRAh  S),  including  special  MCH 
improv(  ment  projects  (MCHIP)  which 
contribi  te  to  the  health  of  children  with 
special  lealth  care  needs  (CSHCN)  and 
their  fai  lilies. 


Approximately  $600,000  will  he 
available  to  support  up  to  2  grants  ai  a 
maximum  of  $300,000  per  award  per 
year  for  up  to  4  years.  Funds  for  the 
MCH  Federal  Set-Aside  Program  are 
appropriated  by  Public  Law  103-112.  A 
Federal  Register  notice  announcing  the 
availability  of  funds  for  other  SPRANS 
categories  will  be  published  in  the  near 
future. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  improving  maternal, 
infant,  child  and  adolescent  health  and 
developing  service  systems  for  children 
at  risk  of  chronic  and  disabling 
conditions.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Govenunent  Printing  Office 
Washington,  DC  20402-9325, 
(telephone:  202  783-3238). 
ADDRESSES:  Grant  applications  must  be 
obtained  from  and  submitted  to:  Chief, 
Grants  Management  Branch,  Office  of 
Program  Support.  Maternal  and  Child 
Health  Bureau.  Health  Resources  and 
Services  Administration,  room  18-12, 
Parklavm  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  (301)  443- 
1440.  Applicants  for  these  projects  will 
use  application  Form  PHS  5161-1  with 
revised  face  page  DHHS  Form  424. 
approved  by  OMB  under  control 
number  0937-0189. 
DATES:  The  application  deadline  date  is 
March  18, 1994.  Competing  applications 
will  be  considered  to  be  on  time  if  they 
are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Late  applications  or  those  sent  to  an 
address  other  than  indicated  in  the 
ADDRESS  section  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
programmatic  or  technical  information 
contact  Merle  G.  McPherson,  M.D.,  5600 
Fishers  Lane,  room  18A-27,  telephone: 
301  443-2350.  Requests  for  information 
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concemiag  business  managenient  issues 
should  be  dfaeded  to  Mrs.  Maxioe 
Toense,  Grants  Management  Brandt, 
telephone:  301  443-1440. 

SUPPLEMENTARY  MFORMATION: 

Program  Bacfcgrouirf  and  Objectives 

Grants  cxivered  by  this  announcement 
will  be  supported  by  SPRANS  funds  set 
aside  imder  the  Maternal  and  Child 
Health  Services  Block  Grant  in  the 
category  of  special  MCH  improvement 
projects  (MCmP)  wrfaicfa  contribute  to 
the  health  of  CSHCN  and  their  families. 
The  purpose  of  these  grants  is  to  help 
eliminate  overlap  and  fragmentation  of 
services  to  children  and  tbeir  £unilies 
through  creation  of  new  community 
service  systems,  working  together  with 
health,  education  and  social  service 
professionals.  Applications  are  solicited 
for  projects  wfaidi: 

(1)  Demonstrate  the  ability  of  health, 
social  service  and  education 
professionals  to  work  together  in 
communities  to  foster  successful 
physical,  social  and  emotional  growth 
for  children  and  their  families; 

(2)  Assist  in  the  development  of 
ctuTicula  at  institutions  of  hi^ier 
learning,  based  on  best  practices  learned 
in  community  settings;  and 

(3)  Disseminate  a  collaborative  model 
of  personnel  training  and  service 
delivery  at  the  regional.  State  and 
national  levels. 

Grantees  are  expected  to  work 
collaboratively  with  the  Commission  on 
Leadership  in  Interprofessional 
Education  to  field  test  model  curricula. 
The  Commission,  an  organizational  unit 
of  the  Association  of  Teacher  Educators 
which  grew  out  of  a  March,  1990. 
symp>osium  cosponsored  by  MCHB,  the 
American  Association  of  Colleges  for 
Teacher  Education,  and  the  American 
Academy  of  Pediatrics,  focuses  on  the 
study  of  ways  to  produce  a  new 
generation  of  interprofessionally 
oriented  leaders  in  health,  teaching, 
administration,  social  work,  and  other 
human  service  professions  whose 
members  possess  the  knowledge,  skills 
and  values  needed  to  create  new 
commtmity  service  systems  for  <iiildren 
and  their  families. 

Preference  for  funding  %vili  be  given  to 
applicants  yrith  prior  experience  linking 
health,  education  and  social  service 
professionals  together  with  policy 
makers  in  State  and  local  health  and 
education  agencies  and  private  sector 
organizations  to  solve  complex 
problems  CKing  children  and  their 
families  that  require  collaboration.  This 
means  that  approved  applicants  with 
such  experience  will  be  funded  ahead  of 
other  categories  or  groups  of  applicants. 


Applicants  Will  use  guidelines 
adapted  from  the  FY  1993  SPRANS 
Field-Initiated  Project  subcategory  to 
prepare  their  applications.  These 
guidelines  will  be  included  with  the 
grant  application  materials.  ln£orm^on 
in  this  announcement,  sudi  as 
application  receipt  dates,  will  supersede 
that  contained  in  the  guidelines. 

Time  does  not  permit  a  formal 
comment  period  on  the  category  and 
preferences  described  above.  Any 
comments  which  members  of  the  public 
wish  to  make  should  be  submitted  to: 
Chief,  Grants  Management  Branch,  at 
the  address  listed  in  the  ADDRESSES 
section. 

Special  Concerns 

In  its  administratioo  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  tAildren  from 
culturally  identifiable  populations  who 
have  been  disproportionately  affected 
by  barriers  to  accessible  care.  This 
means  that  SPRANS  projects  are 
expected  to  serve  and  appropriately 
involve  in  project  activities  members  of 
ethnoculturally  distinct  groups,  unless 
there  are  compelling  programmatic  or 
other  justifications  for  not  doing  so.  The 
MOiBs  intent  is  to  ensure  that  project 
outcomes  are  of  benefit  to  culturally 
distinct  populations  and  to  ensure  that 
the  broadest  possible  representation  of 
culturally  distinct  and  historically 
underserved  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB. 

Projects  supported  under  SPRANS  are 
expected  to  be  part  of  community-wide, 
comprehensive  initiatives,  to  reflect 
appropriate  coordination  of  primary 
care  and  public  health  activities,  and  to 
target  HRSA  resources  effectively  to  fill 
gaps  in  the  Nations  health  system  for  at- 
risk  mothers  and  children.  This  applies 
especially  to  projects  in  the  15 
commimities  in  the  Nation  which  have 
received  grants  from  HRSA  under  the 
Administrations  Healthy  Start  initiative. 
Grantees  in  these  communities 
providing  services  related  to  activities  of 
a  Healthy  Start  program  are  expected  to 
coordinate  their  projects  with  the 
Healthy  Start  program  efforts.  Healthy 
Start  commimities  include:  Aberdeen 
Area  Indian  Nations.  NE/ND/SD; 
Baltimore.  MI>.  Birmin^am.  AL; 
Boston,  MA;  Chicago,  IL;  Cleveland. 
OH;  Detroit,  MI;  Lake  County,  IN;  New 
Orleans.  LA;  New  York.  NY;  Oakland, 
CA:  Philadelphia,  PA;  Pittsburgh.  PA; 
PeeDee  Region.  SC;  and  Washington. 
DC. 

Granfs/Amounfsr  Up  to  $600,000  of 
SPRANS  funds  will  be  available  to 
support  up  to  two  projects  at  a 


maximxun  of  $300,000  per  award  for  a 
one-year  period.  Awards  aie  made  for 
grant  periods  of  up  to  four  years. 

Review  Qileria 

Tha  following  general  criteria  are 
used,  as  pertinent,  to  review  and 
evaluate  for  funding  all  applicatioas  far 
SPRANS  grants  and  cooperadve 

agreements: 

— ^The  quality  of  the  project  plan  or 
methodology. 

— ^The  need  far  the  services,  research, 
training  or  tedmical  assiMance. 

—Hie  ooat-efisctivaness  of  the  proposed 
proiect  relative  to  the  number  of 
persons  propoaad  to  be  benefitted, 
served  or  trained,  ocnsidecing.  where 
relevant,  any  «p*H^il  drcumstanoes 
associated  tvith  providing  care  or 
training  in  various  areas. 

—The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
MCH  and/or  CSHCN  services. 

— The  extent  to  %rhicfa  rapid  and 
elective  use  of  grant  funds  will  be 
made  by  the  project 

— ^The  emctivaness  of  procedures  to 
collect  the  cost  of  care  and  service 
frt>m  third-party  payment  sources 
(including  government  agencies) 
which  are  authorized  or  under  legal 
obligation  to  make  such  payment  for 
any  service  (including  diagnostic, 
preventive  and  treatment  services). 

— The  extent  to  wliich  tlie  project  will 
be  integrated  with  the  administration 
of  the  Maternal  and  Child  Health 
Services  block  grants.  State  primary 
care  plans,  public  healdi,  and 
prevendon  programs,  and  other     \ 
related  programs  in  the  respective 
State(s). 

— ^The  soundness  of  the  project's 
management,  oonsiderii^  the 
qualifications  of  the  staff  of  the 
proposed  project  and  the  applicant's 
facilities  and  resources. 

— ^The  extent  to  which  the  project  gives 
special  emphasis  to  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations 
who  have  been  disproportionately 
affected  by  barriers  to  accessible  care 
and  ensures  that  members  of 
culturally  distinct  groups  are 
appropriately  represented  in  the 
activities  of  approved  grants  and 
cooperative  agreements. 

— In  communities  with  Healthy  Start 
projects,  a  commitment  by  applicants 
whose  projects  are  related  to  activities 
of  a  Healthy  Start  program  to 
coordinate  their  projects  with  Heahhy 
Start  program  efforts. 

— ^The  strength  of  the  project's  plans  fOr 
evaluation. 

— ^The  strength  of  the  applicant's  prior 
experience  linking  health,  education 
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and  social  service  professionals 
together  with  policy  makers  in  State 
and  local  health  and  education 
agencies  and  private  sector 
organizations  to  solve  complex 
problems  facing  children  and  their 
families  that  require  collaboration. 
In  addition  to  the  above  criteria,  other 
special  review  criteria  are  used  to  assess 
grants  announced  in  this  notice.  As 
detailed  in  the  guidance  enclosed  with 
the  application  packet,  these  special 
review  criteria  focus  closely  on  the 
quality  of  each  element  of  the  program 
narrative  section  of  the  application:  the 
problem;  contributing  factors;  project 
goals;  outcome  objectives;  methodology; 
tracking  of  project  implementation; 
monitoring  and  evaluations;  use  of 
project  information;  capabilities  of  the 
applicant;  budget  and  justification;  and 
the  overall  significance  of  the  project. 

Eligible  Applicants 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b).  is  eligible  to  apply  for  grants  in 
the  MCHIP  category. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  0MB  No.  0937-0195). 
Underihese  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Pliblic  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

lb)  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 


in 
P 


rogFim 

Tin  O 

Assisi  ance 


Execi  tive  Order  12372  concerning 
ter{  Dvemmental  review  of  Federal 

0MB  Catalog  of  Federal  Domestic 
number  is  93.110. 

Dat^d:  December  6, 1993. 
A.  Robinson. 
!ministTator. 
94-3548  Filed  2-15-94:  8:45  am] 
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DEP/^TMENT  OF  THE  INTERIOR 

Fish  ind  WikJiife  Service 

Aqua  ic  Nuisance  Species  Task  Force 
Monil  jrtng  Committee  Meeting 

AGEDKY 
Fish  a  nd 
ACTIO  I 


:  Department  of  the  Interior.  U.S. 

Wildlife  Service. 
Notice  of  meeting. 


SUMM  iRY:  This  notice  annoimces  a 
meeti  ig  of  the  Monitoring  Committee 
(Comj  nittee).  a  committee  of  the  Aquatic 
Nuisa  ice  Species  Task  Force.  A  number 
of  sut  ects  will  be  discussed  during  the 
Comn  ittee  meeting  including: 
contii  uation  of  the  review  of 
monil  3ring  programs  collecting  data 
conce  Tiing  nonrndigenous  species  and 
furtho-  development  of  a  pilot  program 
to  act  [lire  data  from  existing  monitoring 
progr  ms. 

DATES  :  The  Monitoring  Committee  will 
meet  rom  9  a.m.  to  3  p.m.  on  Thursday, 
Marcl  3.1994. 

ADDRE  SSES:  The  Monitoring  Committee 
meetii  ig  will  be  held  at  the  U.S.  Fish 
arid  V\  ildlife  Service  Building,  room 
200A,  4401  N.  Fairfax  Drive,  Arlington, 
Virgir  ia  22203.     - 
FOR  R  RTHER  INFORMATION  CONTACT: 

Dr.  Jai  ties  Weaver.  National  Fisheries 
Resea  ch  Center,  7920  NW.  71st  Street. 
Gaine  iville,  Florida  32606  at  (904)  378- 
8181. 

SUPPL  -MENTARY  INFORMATION:  Pursuant 
to  sec  ion  10(a)(2)  of  the  Federal 
Advis  jry  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  A(  uatic  Nuisance  Spedes  Task 
Force  Monitoring  Committee 
estabi  shed  under  the  authority  of  the 
Nonir  digenous  Aquatic  Nuisance 
Preve  ition  and  Control  Act  of  1990 
>.  101-646. 104  Stat.  4761, 16 
4701  et  seq..  November  29, 1990). 
of  the  meetings  will  be 

by  the  Coordinator,  Aquatic 
Nuisaiice  Species  Task  Force,  room  840, 
4401 1  lorth  Fairfax  Drive,  Arlington, 
Virgir  ia  22203  and  the  Monitoring 
Comn  ittee  Chairman,  National 
Fishei  ies  Research  Center,  7920  NW. 
71st  S  reet.  Gainesville,  Florida  32606 
and  w  II  be  available  for  public 


(Pub. 

use 

Min 
maintained 


lUl  iS  I 


inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  February  8, 1994. 
Gary  Edwards, 

Assistant  Director— Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
(PR  Doc  94-3559  Filed  2-15-94;  8:45  am) 

BILUNO  CODE  431Q-66-M 

Great  Laltes  Panel  on  Aquatic 
Nuisance  Species;  Meeting 

AGENCY:  Department  of  the  Interior,  U.S. 
Fish  and  Wildlife  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Great  Lakes  Panel  on 
Aquatic  Nuisance  Species  (Great  Lakes 
Panel),  a  regional  committee  of  the 
Aquatic  Nuisance  Species  Task  Force.  A 
number  of  subjects  will  be  discussed 
including:  Implementation  of  the 
information/education  strategy, 
development  of  the  State 
comprehensive  management  plans, 
legislative  and  budget  priorities,  and 
research  needs. 

DATES:  The  Great  Lakes  will  meet  from 
9  a.m.  to  5  p.m.  on  Friday.  March  11, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Madison  West,  1313 
John  Q.  Hammons  Drive,  Middleton. 
Wisconsin  53562-3500  at  (608)  831- 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lori  Reynolds,  Great  Lakes  Commission, 
The  Argus  Building,  400  Fourth  Street, 
Ann  Arbor,  Michigan  48103  at  (313) 
665-9135. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Aquatic 
Nuisance  Species,  a  regional  committee 
of  the  Aquatic  Nuisance  Species  Task 
force  established  under  the  authority  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646. 104  Stat.  7461. 16 . 
U.S.C  4701  et  seq..  November  29. 1990). 
Minutes  of  meeting  will  be  maintained 
by  Coordinator,  Aquatic  Nuisance 
Species  Task  force,  room  840. 4401 
North  Fairfax  Drive.  Arlington.  Virginia 
22203  and  the  Great  lakes  Panel 
Coordinator,  Great  Lakes  Commission. 
The  Argus  Building,  400  Fourth  Street. 
Ann  Arbor,  Michigan  48103  and  will  be 
available  for  public  inspection  during 
regular  business  hours.  Monday  through 
Friday  within  30  days  following  the 
meeting. 
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Dated:  February  8. 1994. 
Gary  Edwards, 

Assistant  Directors-Fisheries.  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
(PR  Doc  94-3560  Filed  2-15-94:  8:45  am) 

BILUNO  COOC  4310-58-M 


National  Park  Service 

Pecos  National  Historical  Park;  Minor 
Revision  of  Park  Boundary 

Public  Law  101-313  established  Pecos 
National  Historical  Park  on  June  27, 
1990.  The  March  1990  map,  referenced 
in  the  legislation  as  "Pecos  National 
Historical  Park  Boundary  Concept"  and 
numbered  430/80028  identified  the  area 
of  the  park  as  being  approximately  5.865 
acres  including  the  Forked  Lightning 
Ranch!  Section  202(b)  of  Public  Law 
101-313  authorizes  the  Secretary  of  the 
Interior  to  make  minor  revisions  in  the 
boundary  of  the  park  in  accordance  with 
section  7(c)  of  the  Land  and  Water 
Conservation  Fund  Act  of  1965  (16 
U.S.C.  460/-4  and  following). 

Since  establishment  of  the  park,  the 
National  Park  Service  has  determined 
that  the  Forked  Lightning  Ranch 
actually  included  property  located 
outside  the  established  boundary:  A 
66.29-acre  parcel  of  land  encumbered  by 
an  easement  for  the  old  U.S.  Highway 
85.  and  an  unencumbered  29.26  acres 
located  west  of  the  old  highway 
easement.  It  was  the  intention  of  the 
parties  involved  in  the  expansion  of  the 
park  to  include  the  entire  Forked 
Lightning  Ranch  property  within  the 
boundary.  In  order  to  facilitate 
improved  resource  protection  and  law 
enforcement  it  has  been  determined 
necessary  to  revise  the  park  boundary  to 
include  an  additional  100.55  acres.  Tbds 
includes  the  Old  Highway  85  right-of- 
way  (C6.29  acres),  the  29.26-acre  parcel 
located  west  of  the  old  highway,  and  an 
additional  5.00  acres  owned  by  the  State 
of  New  Mexico  located  adjacent  to  the 
old  highway. 

Therefore,  notice  is  hereby  given  that 
in  accordance  with  the  Land  and  Water 
Conservation  Fund  Act.  as  amended,  the 
boundary  of  Pecos  National  Historical 
Park  should  be  revised  as  described 
above.  The  revised  boundary  is  depicted 
on  a  map  entitled  "Boundary  Map.    . 
Pecos  National  Historical  Park." 
Drawing  No.  430/80,043.  and  dated 
September  1993.  This  map  is  on  file  and 
available  for  inspection  in  the  Office  of 
the  National  Pai4(  Service.  Department 
of  the  Interior:  the  Office  of  the 
Southwest  Region,  National  Park 
Sen  ice;  and  the  Office  of  the 
Superintendent.  Pecos  National 
Historical  Park. 


Dated:  January  26. 1994 
Maiy  R.  Bradford, 

Acting  Reffonal  Director,  Southwest  Region. 
(FR  Doc  94-3542  Filed  2-15-94;  8:45  ami 
BIUMO  CODE  4S10^}«-P 


General  Management  Plan, 
Development  Concept  Plan,  and  Final 
Environmental  Impact  Statement; 
Natchez  National  Historical  Park,  MS 

agency:  National  Park  Service;  Interior. 
ACTION:  Notice  of  availability  of  General 
Management  Plan/Development 
Concept  Plan/Final  Environmental 
Impact  Statement,  Natchez  National 
Historical  Park.  Mississippi. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  Regulations  and 
National  Park  Service  Policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  General  Management 
Plan/Development  Concept  Plan/Final 
Environmental  Impact  Statement  (GMP/ 
DCP/FEIS)  for  Natchez  National 
Historical  Park.  Mississippi. 
DATES:  The  GMP/DCP/FEIS  will  be  on 
public  review  until  March  21, 1994. 
Any  review  comments  must  be 
postmarked  no  later  than  March  21. 
1994,  and  addressed  to  the  Regional 
Director.  Southeast  Region,  National 
Park  Service.  75  Spring  Street.  SW. 
Atlanta.  Geoi:gia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Natchez  National 
Historical  Park.  P.O.  Box  1208.  Natchez. 
Mississippi  39121.  Telephone:  (601) 
442-7047. 

SUPPLEMENTARY  INFORMATION:  The  GMP/ 
DCP/FEIS  presents  three  alternatives  for 
future  management  and  use  of  Natchez 
National  Historical  Park.  The  draft  plan 
went  on  public  review  in  May/June 
1993.  This  final  plan  incorporates 
comments  made  during  that  public 
review. 

Copies  of  the  GMP/DCP/FEIS  are 
available  for  review  at  the  Regional 
Office  in  Atlanta  and  at  the  park.  Copies 
of  the  GMP/DCP/FEIS  may  be  obtained 
from  the  Superintendent  at  the  above 
address. 

Dated:  February  9, 1994. 
James  W.  Coleman.  Jr., 
Regional  Director,  Southeast  Region 
[FR Doc.  94-3543  Filed  2-15-94;  845 am) 
BnJJNG  CODC  4310-70-M 


Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 


Preservation  Commission  will  be  held  at 
7  p.m..  on  Wednesday.  March  16. 1994. 
in  the  Environmental  Education  Center. 
Barataria  Preserve  Unit.  Jean  Lafitte 
National  Historical  Park  and  Preserve. 
7400  Highway  45.  Marrero.  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  section  907  of  Public  Law  95-625  (16 
U.S.C.  230f).  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  ^d  Preserve, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— General  Park  Update 

— Lake  Salvado  Erosion  Barrier 

— General  Management  Plan 

— ^Natural  Resources  Protection  Program 

— Proposed  Wildlife  and  Recreation 

Zone 
— ^Nutria  Populations 
— Old  Business 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous.  Superintendent.  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  365  Canal  Street,  suite  3080. 
New  Orleans,  Louisiana  70130. 
Telephone  504/589-3882. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Paric  and 
Preserve. 

Dated:  February  2. 1994. 
John  E.  Cook. 

Regional  Director,  Southn-est  Region. 
IFR  Doc.  94-3544  Filed  2-15-94;  8:45  am) 

BILUNO  CODE  43t»-7»>M 


National  Park  System  Advisory  Board; 
Mooting 

AGENCY:  National  Paric  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  National 
Paric  System  Advisory  Board. 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C  Appendix,  Uiat  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  Sunday,  March  6, 
1994.  at  The  Williamsburg  Hospitality 
House,  415  Richmond  Road, 
Williamsburg,  Virginia.  The  general 
business  meeting  will  start  at  8  a.m., 
continuing  until  about  5  p.m. 

After  opening  remarks  by  various 
National  Park  Service  speakers,  the 
Board  will  receive  an  interim  report 
from  its  Land  and  Water  Conservation 
Fund  Review  Committee,  which  is 
scheduled  to  provide  a  final  report  in 
August  1994.  By  mid-morning,  the 
Board's  Natural  Areas  Committee  is  to 
bring  recommendations  before  the 
Board  regarding  a  Special  Resource 
Study  of  the  Ka  Iwi  area  of  Oahu, 
Hawaii.  The  Board's  History  Areas 
Committee  will  next  present 
recommendations  regarding  a  Special 
Resource  Study  of  New  Bedford, 
Massachusetts,  then  a  number  of 
National  Historic  Landmark 
nominations  and  related  topics  for 
consideration.  Later  in  the  day,  the 
Board's  Historic  Preservation 
Performance  Review  Committee  will 
propose  recommendations  for 
deliberation  and  adoption  by  the  Board, 
as  will  the  Board's  Humanities 
Committee.  Other  miscellaneous  topics 
and  reports  may  also  be  covered.  The 
order  of  the  agenda  may  be  changed,  if 
necessary,  to  accommodate  travel 
schedules  or  for  other  reasons. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  David  L.  Jervis,  Office  of  Policy. 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  (telephone 
202-208-4030).  More  specific 
information  on  potential  National 
Historic  Landmarks  may  be  obtained 
from  Senior  Historian  Benjamin  Levy 
(History  Division,  telephone  202-343- 
8164)  at  the  same  P.O.  Box  address. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  1220, 
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Mai  n  Interior  Building,  1849  C  Street 
NW  ,  Washington,  DC. 
Johi  J.  Reynolds, 

Deptty  Director. 

(FR  )oc.  94-3545  Filed  2-15-94;  8:45  am) 

BtLU  10  CODE  431«-7»-P 


INTERSTATE  COMMERCE 
COI IMISSION 

[Do<  ket  No.  AB-32  (Sub-No.  59X)] 

Bos  ;on  and  Maine  Corporation; 

Aba  idonment  Exemption— Middlesex 

Cou  ity,  MA 

[Do<  tet  No.  AB-355  (Sub-No.  11X)] 

SprI  igfield  Terminal  Railway 

Con  pany— Discontinuance  of  Service 

Exei  rtption;  Middlesex  County,  MA 

B<  ston  and  Maine  Corporation  (B&M) 
and  Springfield  Terminal  Railway 
Com  jany  (ST)  filed  a  notice  of 
exer  iption  under  49  CFR  part  1152 
Sub  lart  F— Exempt  Abandonments  and 
Disc  >ntinuances  to  abandon  and 
disc  intinue  service  over  a  segment  of 
B&.\  's  rail  line  known  as  the  Lowell 
Secc  ndary  Track,  between  milepost 
24.2  '  and  milepost  25.01,  a  distance  of 
appi  >ximately  0.74  miles,  in  Lowell, 
Midi  llesex  Coimty,  MA.  B&M  seeks 
authority  to  abandon  the  line,  and  ST, 
whidh  leases  the  line  from  B&M,  seeks 
authority  to  discontinue  service  over  the 
lineJ 

MM  and  ST  cerUfy  that:  (1)  No  local 
traff^  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic,  if  any, 
has  1  een  rerouted  over  other  lines;  |3) 
no  f(  rmal  complaint  filed  by  a  user  of 
rail !  ervice  on  the  line  (or  by  a  state  or 
loca  government  entity  acting  on  behalf 
of  SI  ch  user)  regarding  cessation  of 
serv  :e  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
Disti  ict  Court  or  has  been  decided  in 
favoB  of  the  complainant  within  the  2- 
yearperiod;  and  (4)  the  requirements  at 
49  C  "R  1105.7  (environmental  reports), 
49  C  'R  1105.8  (historic  reports),  49  CFR 
1105  11  (transmittal  letter),  49  CFR 
1105  12  (newspaper  publication),'  and 
49  C  T?  1152.50(d)(1)  (notice  to 
gove  nmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exen  ption,  any  employee  adversely 
affec  ed  by  the  abandonment  or 
discc  ntinuance  shall  be  protected  under 
Oreg  m  Short  Line  R.  Co.— 
Abai  donment— Goshen,  360  ICC.  91 


'  B*  A  and  ST  certify  that  they  have  met  the 
newsf^pcr  publication  requirement  of  49  CFR 
c).  The  substance  of  the  pubhcation  and 
ion  required  by  that  section  for 

reports  is  the  same  as  that  set  forth 
1105.12. 


iTk  atii 


1105 
certi 

enviro^unental 
at  49 


(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  eiqiression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
18, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.294  must  be  filed  by  February 
28, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  March  8, 1994, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell,  Esq.,  Law  Department,  Iron 
Horse  Park,  North  Billerica.  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

B&M  and  ST  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any,  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  18, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  February  3. 1994. 


C  FR 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Ovt-of-Service  Roil  Lines,  5  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offen  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

'  The  Commission  will  accept  •  laie-nied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  sa 
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By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr.. 

SeciBtary. 

(FR  Doc  94-3S9S  Filed  2-15-94;  8:45  am] 

BILUNQ  COM  70l6-0t-» 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Sig^iificant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  eHiective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  22. 
1994,  through  February  4, 1994.  The  last 
biweekly  notice  was  published  on 
February  2, 1994  (59  FR  4933).Notice  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination. 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 

J>roposed  determination  that  the 
oUowing  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
resu't,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Crmmission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
jmd  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  IJe  submitted 
by  mail  to  the  Rules  Review  and 
Ehrectives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  18. 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afliected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 


facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  inter\'ene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
{>etition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tlie 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
p>etitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to-the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dtjcuments  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinio  i.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issiie  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
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amendment  under  consideration.  The 
contention  mtist  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  af^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nonlimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  b^  entertained 
absent  a  determination  by  the 
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amendment  which  is  available  for 
public  nspection  at  the  Conunission's 
Public  Docimient  Room,  the  Gelman 
Buildii  g,  2120  L  Street,  NW., 
Washii  gton,  DC  20555,  and  at  the  Ibcal 
public  locuinent  room  for  the  particular 
facility  involved. 

Comnu  inwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
Count}  Station,  Units  1  and  2,  LaSalle 
Count] ,  Illinois 

Date  of  amendment  request:  January 
24, 19S  4 

Desc  -iption  of  amendment  request: 
The  pr  tposed  amendment  would 
implen  lent  Line  Item  5.9  of  NRC 
Generii :  Letter  93-05,  "Line  Item 
Techni  ::al  Specification  Improvements 
to  Redi  ce  Surveillance  Requirements 
for  Tes  ing  Ehiring  Power  Operation." 
which  'ecommends  licensees  consider 
deletin  ;  the  requirements  to  perform 
respon  e  time  testing  for  selected 
instrur  lentation  in  the  isolation  system 
he  required  time  corresponds  to 
die^l  start  time. 

for  proposed  no  significant 
consideration  determination: 
ired  by  10  CFR  50.91(a).  the 
has  provided  its'analysis  of  the 
no  significant  hazards 
deration,  which  is  presented 


e  has  evaluated  the  proposed 
I  Specification  Amendment.  Based 
criteria  for  defining  a  Significant 

Consideration  established  in  10  CFR 
operation  of  LaSalle  County  Station 

lance  with  the  proposed  amendment 


a  signiHcant  increase  in  the 
ity  or  consequences  of  an  accident 
iy  evaluated  because: 
p  roposal  seeks  to  eliminate  response 
requirements  for  selected 
instrumfentation  in  the  isolation  system.  The 
proptosi  i  does  not  introduce  changes  in  the 
respons  s  times  themselves.  The  probability 
and  cor  sequences  of  an  accident  previously 
evaluati  d  are  not  increased  because  accepted 
licensir  ;  criteria  are  maintained.  The 
mquirfifients  for  channel  checks,  functional 
ibrations.  and  logic  system 
al  tests  are  not  altered  by  this 
.  The  ability  to  detect  degrading 
'  response  times  is  available  via  the 
3chnical  Spccirication  required  tests. 

the  response  times  of  these 
will  be  maintained  within  the 
ce  limits  assumed  in  plant  safety 
and  requin^d  for  successful 
n  of  an  initiating  event  because  of 


the  continued  Technical  Specification 
testing. 

2)  Create  the  possibility  of  a  new  or 
di&rent  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposal  does  not  change  component 
or  system  interactions.  Accident  analyses 
assume  a  loss  of  AC  power  which  is  restored 
by  startup  of  emergency  diesel  generators. 
The  13  second  interval  associated  with  the 
restoration  of  AC  power,  which  establishes 
the  response  time  for  the  isolation  functions, 
is  maintained.  The  starting,  sequencing,  and 
loading  functions  associated  with  the  diesel 
geiierators  is  not  affected  by  the  proposed 
change-  The  response  times  include  the 
instrument  response  times,  which  are 
typically  measured  in  fractions  of  a  second, 
and  the  response  times  of  the  actuation  logic 
circuits,  which  are  typically  less  than  a 
second.  These  times  are  small  in  comparison 
to  the  diesel  generator  start  time  (13 
seconds).  The  ability  of  the  isolation  system 
to  perform  its  intended  function  to  mitigate 
the  consequences  of  an  initiating  event 
within  the  acceptance  limits  assimied  in 
plant  safety  analyses  is  not  altered  by  the 
proposed  change. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because: 

The  proposal  does  not  involve  the 
relaxation  of  any  criteria  identified  in  the 
SAR  or  reduce  any  of  the  requirements  of 
Technical  Specifications.  The  proposed 
revision  does  not  affect  licensing  acceptance 
limits  associated  with  accidents.  With  the 
exception  of  MSTVs.  the  safety  analyses  do 
not  address  individual  sensor  response  times 
or  the  response  times  of  the  logic  systems  to 
which  the  sensors  are  connected.  These 
analyses  conservatively  establish  the  margin 
of  safety.  Deleting  the  requirement  to  perform 
unnecessar>'  response  time  testing  does  not 
affect  the  results  of  accident  and  transient 
analyses.  Plant  and  system  response  to  an 
initiating  event  will  remain  in  compliance 
within  the  assumptions  of  safety  analyses. 

The  proposed  diange  does  not  increase  the 
probability  or  consequences  of  an  accident, 
and  there  is  no  impact  on  equipment 
important  to  safety  or  systems,  structures  or 
components.  There  is  no  associated  change  to 
the  type,  amount,  or  control  of  radioactive 
effluents,  nor  is  there  an  associated  increase 
in  individual  or  cumulative  occupational 
radiation  exposure.  There  is  no  effect  upon 
the  capabilities  of  the  associated  systems  to 
perform  their  intended  functions  within  the 
allowed  response  times  assumed  in  safety 
analyses.  Therefore,  the  margin  of  safety  is 
preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  tliis 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Ogelsby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
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First  National  Pkza.  Chicago,  Illinois 
60690 
NRC  Project  Director  James  E.  Dyer 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50*213,  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  ^uary 
17.  1994 

Description  of  amendment  request: 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  proposes  to 
remove  Technical  Specification  3/ 
4.4.12,  "Failed  Fuel  Rods'  and  its 
associated  BASES  Section  3/4.4.12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC).  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  consideration  because  the  changes 
would  not: 

1.  Involve  a  sigrUficant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

A  review  of  the  accidents  detailed  in  the 
Updated  Pinal  Safetv  Analysis  Report. 
Chapter  15.  was  undertaken  to  determine  if 
they  were  imjjacted  by  the  proposed  change. 
The  review  indicated  that  the  previously 
evaluated  accidents  were  not  impacted  by  the 
proposed  license  amendment. 

All  fuel  design  and  performance  criteria 
are  the  same  for  Cycle  18  as  in  previous 
cycles.  All  criteria  will  continue  to  be  met 
and  no  new  single-foilure  mechanisms  will 
be  created.  This  change  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  would  affect  any  operational  modes  or 
accident  assumptions.  This  proposed  license 
amendment  does  delete  a  technical 
specification  that  is  no  longer  considered 
necessary.  This  deletion  is  prompted  by  the 
replacement  of  stainless  steel  clad  fuel  with 
zircaloy  clad  fiiel.  The  zircaloy  clad  fuel,  if 
it  experiences  damage,  will  release  iodine 
into  the  primary  system.  Any  iodine  released 
is  covered  within  the  guidelines  specified  in 
the  existing  Technical  Specification  3/4  4.8. 
"Specific  Activity."  This  specification  will 
ensure  that  operation  does  not  continue  with 
radiochemistry  values  that  exceed  those 
assumed  in  our  accident  assumptions.  The 
existing  Technical  Specification  of  specific 
activity  along  with  the  zircaloy  clad  fuel  will 
ensure  that  a  significant  increase  in  ti»e 
probability  or  consequences  of  an  accident 
previously  evaluated  is  not  presen*. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  hxwn  any 
prexnously  analyzed. 

The  possibihty  of  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  UFSAR  {Updated 
Final  Safety  Analysis  Report)  is  not  created. 
Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  (or  an 
unanalyzed  accident  is  not  created  No  new 
failure  modes  are  introduced 

The  presence  of  defective  fuel  rods  and  the 
resultant  iodine  release  would  only  affect 


potential  oOrita  doses.  This  proposed  lloeose 
amendment  does  not  increese  the 
radtochemistry  limits,  but  does  revert  the 
technical  specifiratiom  back  to  the  staodazd 
methodology  and  limitatiooa  that  were 
unable  to  be  used  because  of  the  stainless 
steel  clad  fuel.  These  new  limitations  will 
continue  to  ensure  that  doses  remain  within 
the  limits  prescribed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  protective  boundaries. 
The  margin  of  safety,  as  defined  in  the  basis 
for  any  technical  specification,  is  not 
reduced.  The  proposed  changes  do  not 
adversely  impact  any  of  the  safety  systems, 
nor  do  they  increase  the  number  of 
challenges  to  the  safety  systems. 

The  limit  of  160  defective  rods  was  chosen 
to  be  consistent  with  initial  conditions 
assumed  for  the  radioiogical  design  basis. 
The  elimination  of  this  specification  is 
acceptable  since  the  basis  for  the  initial 
condition  can  be  supported  by  the  use  of 
zircaloy  clad  fuel  as  opposed  to  the  unique 
stainless  steel  dad.  If  future  fuel  defects  ate 
debris  induced  the  dose  eouivaient  iodine 
will  be  within  expected  radiochemistry 
values  and  the  resulting  doses  will  be 
bounded  Therefore,  there  is  no  reduction  in 
the  margin  of  safety  as  defined  in  the  basis 
of  any  technical  specification  with  the 
deletion  of  the  defective  fuel  rod  technical 
specificatioa 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law.  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Dalr  of  amendment  request: 
December  6, 1993 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  revise  the  Technical 
Specifications  (TSs)  to  provide  a 
temporary  one-time  revision  to  the 
Definition  Section  of  the  TS. 
Specifically,  a  footnote  is  added  in  the 
Definition  Section  of  the  TS  which  is 
applicable  to  TS  1.2.1,  "Cold  Shutdown 
Condition,"  changing  T«^  less  than  or 
equal  to  200°F  to  less  than  or  equal  to 
250''F  and  TS  1.2.2.  "Hot  Shutdown 
Condition."  changing  T,^  greater  than 
200''F  to  greater  than  250"F.  The 


footnote  further  states  that  the  rhnny  is 
for  the  one  time,  fuel  out.  chemical 
decontamination  program.  This  program 
is  currently  scheduled  for  the  upcoming 
1995  refueling  outage  of  the  Indian 
Point  Nuclear  Generating  Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  reqidred  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequeiKxs  of  an  accident 

Approval  of  the  proposed  one  time  chants 
to  the  Technical  Specification  definition  of 
cold  shutdovtm  for  purposes  of  performing 
the  full  RCS  [reactor  coolant  system] 
chemical  decontamiitation  without  fuel  in 
the  reactor  would  provide  relief  from  • 

unnecessary  technical  specification  action 
statements  that  are  based  on  fuel  in  the 
reactor.  Credible  accidents  with  significant 
consequences  are  practically  eliminated  with 
the  removal  of  the  reactor  fuel  during  the 
performance  of  the  FSD  |full  reactor  coolant 
system  chemical  decontamination).  In 
addition,  specific  actions  would  be  taken  in~- 
accordanca  with  the  requirements  of  the  NRC 
approved  WCAP- 12932 -A  Rev  2  to  ensure 
that  RCS  and  affected  interfacing  systems 
integrity  are  preserved.  Thus,  system 
capability  within  established  accident 
scenarios  would  r»ot  be  compromised.  The 
proposed  amertdment  would  therefore  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

As  noted  above,  the  proposed  amendment 
seeks  to  eliminate  unnecessary  Technical 
Specification  action  requirements  during  the 
performance  of  full  RCS  chemical 
decontamination.  These  actions  are 
unnecessary  because  there  will  be  no  fuel  in 
the  reactor  and  the  RCS  and  other  affected 
systems  will  be  operated  under  conditions 
well  within  their  design  capability  during  the 
implementation  of  this  process  In  addition, 
the  FSD  effort  will  be  conducted  in 
accordance  with  the  requirement(s)  of  tfw 
NRC  approved  Wostinghouse  topical  report 
WCAP-12932-A  Rev  2  Accidents  involving 
failures  of  the  decontamination  process 
system  will  r>ot  exceed  the  bounding 
conditions  fir  any  previously  established 
accidents  involving  failure  of  a  radwaste 
system.  Accordingly,  the  possibility  of  .i  new 
or  different  kind  of  accident  from  any 
previously  analyzed  will  not  Ik  created. 

3.  There  has  been  no  reduction  in  the 
irtargin  of  safety. 

The  proposed  amendment  provides  relief 
from  technicai  specification  actions  in  the 
performance  of  the  FSD  which  become 
unnecessary  when  there  is  no  fuel  in  the 
reactor.  The  change  will  not  adversely  impact 
any  Technical  SpeciTtcation  required 
systems,  structures  or  components.  The 
d«»sign  capability  of  systems,  structures  or 


compoDents  impacted  will  not  be  reduced. 
Consequently,  no  significant  reduction  in  the 
margin  of  safety  for  any  system,  structure,  or 
component  is  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg.  Esq.,  4  Irving  Place.  New 
York,  New  York  10003. 

NFC  Project  Director:  Robert  A.  Capra 

Duke  Power  Company,  et  al..  Docket 
N6s.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  January 
18, 1994 

Description  of  amendment  request: 
The  proposed  amendments  remove  the 
tables  of  containment  penetration 
conductor  overcurrent  protective 
devices  from  the  Technical 
Specifications  (TS)  in  accordance  with 
the  guidance  contained  in  Generic 
Letter  91-08,  "Removal  of  Component 
Lists  from  Technical  Specifications." 
The  tables  would  be  relocated  to 
Chapter  16  of  the  Catawba  Final  Safety 
Analysis  Report  (Selected  Licensee 
Commitments  Manual).  In  addition,  the 
licensee  proposes  the  removal  of  an 
obsolete  footnote  to  TS  4.8.4.  The 
footnote,  which  made  TS  4.8.4. a 
initially  effective  following  the  first 
refueling  outage  of  Unit  1.  is  no  longer 
needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Relocating  the 
component  lists  of  containment  penetration 
conductor  overcurrent  protective  devices 
from  the  technical  specifications  to  the 
(Selected  Licensee  Commitments!  SLC 
Manua^(with  all  attendant  required  technical 
specification  changes  as  described  previously 
and  also  including  removal  of  the  above 
des<:ribed  obsolete  footnote]  has  no  impact 
upon  cither  the  probability  or  consequences 
of  any  accident.  No  plant  equipment  is 
affected  by  the  proposed  change.  No 
equipment  is  being  added  or  deleted  from  the 
lists;  only  the  source  document  for  the  lists 


be  ng  changed.  Any  futuie  changes  to  the 
i.e.,  changes  to  the  plant)  will  be  subject 
provisions  of  10CFR50.59  and  also 

to  the  change  control  provisions  of 
:er  6  of  Catawba's  Technical 
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requested  amendments  will  not  create 
dossibility  of  a  new  or  different  kind  of 
acci«  ent  from  any  accident  previously 
li  ated.  No  accident  causal  mechanisms 
a  liected  by  the  proposed  change,  as  no 
to  the  plant  is  being  proposed.  In 
ion.  no  change  to  the  manner  in  which 
I  lant  is  operated  is  being  made.  Finally, 
c  langes  to  plant  procedures  are  being 
which  would  affect  any  accident  causal 
anisms. 
Cifterion  3 

requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
.  The  proposed  change  has  no  impact 
any  safety  margin.  The  proposed 
,e  is  consistent  with  the  guidance 
provided  in  Generic  Letter  91-08  and  the 
cent  ■o\  provisions  utilized  as  a  result  of 
relo(  ating  the  subject  component  lists  are  at 

as  stringent  as  those  set  forth  in  the 
gen^ic  letter. 
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NRC  staff  has  reviewed  the 
's  analysis  and,  based  on  tliis 
w,  it  appears  that  the  three 
staiidards  of  10  CFR  50.92(c)  are 
fied.  Therefore,  the  NRC  staff 
to  determine  that  the 
ment  request  involves  no 
sigilificant  hazards  consideration. 

L  Kol  Public  Document  Room 
loci  tion:  York  County  Library,  138  East 
Bla  k  Street,  Rock  Hill,  South  Carolina 
297)0 

/  ftorney  for  licensee:  Mr.  Albert  Carr, 
Dul  e  Power  Company,  422  South 
Chv  rch  Street.  Charlotte,  North  Carolina 
282  12 

t\  RC  Project  Director:  Loren  R.  Plisco, 
Act  ng 

Du  e  Power  Company,  Docket  No.  50- 
413 ,  Catawba  Nuclear  Station,  Unit  No. 
1,  *)  ork  County,  South  Carolina 

L  ate  of  amendment  request:  January 
10, 1994 

L  escription  of  amendment  request: 
Th«  proposed  amendment  would  revise 
Te<  inical  Specifications  2.0  and  3/4.2 
wh  ch  currently  requires  the 
det  irmination  of  the  reactor  coolant 
sys  em  flow  rate  by  precision  heat 
bal  nee  measurement  at  least  once  per 
18  nonths.  Date  of  publication  of 
inc  vidual  notice  in  Federal  Register: 
Jan  lary  26,  1994  (59  FR  3743) 

f  xpiration  date  of  indivi(iaal  notice: 
February  25.  1994 

L  ocal  Public  Document  Room 
loc  ition:  York  County  Library,  138  Last 
Bla  :k  Street. "Rock  Hill,  South  Carolina 
295  30 


Duke  Powrer  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbuf^g 
County,  North  Carolina 

Date  of  amendment  request:  January 
10, 1994 

Description  of  amendment  request: 
The  amendments  would  change  the 
method  of  measuring  the  reactor  coolant 
system  flow  rate  (Technical 
Specifications  2.0  and  3/4.2)  during  the 
18-month  surveillance  for  McGuire, 
Units  i  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  This  amendment  %vill  not 
significantly  increase  the  probability  or 
consequence  of  any  accident  previously 
evaluated. 

No  component  modification,  system 
realignment,  or  change  in  operating 
procedure  will  occur  which  could  affect  the 
probability  of  any  accident  or  transient.  The 
change  in  method  of  flow  measurement  will 
not  change  the  probability  of  actuation  of  any 
Engineered  Safeguard  Feature  or  other 
device.  The  actual  flow  rate  will  not  change. 
The  consequences  of  previously-analyzed 
accidents  will  not  change  as  a  result  of  the 
new  method  of  flow  measurement. 

(2)  This  amendment  will  not  create  the 
possibility  of  any  new  or  different 
accidents  not  previously  evaluated. 

•  No  Component  modification  or  system 
realignment  will  occur  which  could  create 
the  possibility  of  a  new  event  not  previously 
considered.  The  elbow  taps  are  already  in 
place,  and  are  used  to  monitor  flow  for  the 
Reactor  Protection  System.  They  will  not 
initiate  any  new  events. 

(3)  This  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

As  described  in  (the  licensee's 
application],  the  change  in  method  of  RCS 
flow  measurement  will  provide  a  more 
accurate  indication  of  the  flow.  The  actual 
flow  rate  will  not  be  affected.  The  revised 
setpoints  for  low  reactor  coolant  flow  are 
driven  by  changes  to  statistical  allowances 
and  do  not  represent  substantive,  or  less 
conservative,  changes.  There  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Astkins  Library,  University  of 
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North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Q^lotte,  North  Ceroiina 
28242 

NRC  Project  Director:  Loren  R.  Plisco. 
Acting 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  ElectrkStation, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
December  23, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  for  the 
following  four  items  in  accordance  with 
the  guidance  in  Generic  Letter  (GL)  93- 
05  "Line  Item  Technical  Specifications 
Improvements  To  Reduce  Surveillance 
Requirements  For  Testing  During  Power 
Operation".!)  CL  Item  5.14  Radiation 
Monitors  will  change  the  channel 
functional  lest  from  monthly  to 
quarterly.2)  GL  Item  6.1  Reactor  Coolant 
System  (RCS)  Isolation  Valves  vrill 
increase  the  time  from  72  hours  to  7 
days  for  remaining  in  cold  shutdown 
without  leak  testing  the  RCS  isolation 
valves.3)  GL  Item  6.6  Pressurizer 
Heaters  will  change  the  verification  of 
capacity  &om  at  least  once  per  92  days 
to  each  refueling  outage  and  will  change 
the  demonstration  of  the  emergency 
power  supply  from  at  least  once  per  18 
months  to  at  each  refueling  outage. 4)  GL 
Item  9.1  Auxiliary  Feedwater  Pump  and 
System  Testing  will  change  the 
frequency  of  these  pumps  from  once  per 
31  days  on  a  staggered  basis  to  quarterly 
on  a  staggered  bases. 

All  of  the  above  are  compatible  with 
Waterford  3  plant  operating  experience 
and  are  consistent  with  NUREG-1366, 
"Improvement  To  Technical 
Specification  Surveillance 
Requirements,"  December  1992  and  the 
licensing  basis  for  Waterford  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  increase  the 
radiation  monitoring  instrumentation 
channel  functional  test  from  monthly  to 
quarterly  will  have  no  effect  on  design  basis 
accidents.  The  findings  in  NUREC-1366 
determined  that  this  change  will  increase  the 
availability  of  radiation  monitors. 

The  proposed  change  to  increase  the  72 
hour  tin>e  for  remaining  in  cold  shutdown 
without  leak  testing  the  RCS  isolation  v-ah-es 
to  7  days  will  not  affect  any  design  basis 
accidents  NLJREG-1366  findings  have 
determined  that  extending  this  interval  does 
not  significantly  alter  the  associated  risk.  In 


addition,  the  mrrent  requirement  has  a 
potential  for  causing  problems  resulting  from 
a  hurried  ivLumj. 

The  proptosed  diange  to  the  pressurizer 
heater  capadty  test  interval  from  quarterly  to 
each  refueling  interval  will  have  no  affect  on 
any  design  basis  acddenta.  The  TS  requires 
at  least  2  groupi  of  pressurizer  heaters  each 
having  a  nominal  capacity  of  150  kW. 
Waterford  3  has  8  groups  of  pressurizer 
heaters;  two  proportional  groups  of  150  kW 
each,  and  6  backup  groups  of  200  kW  each. 
An  evaluation  of  past  operating  experience 
has  shown  the  availability  of  at  lewt  6  groups 
of  pressurizer  beaters  with  a  niiaimmn  of  ISO 
kWeach. 

The  proposed  change  to  extend  the  testing 
interval  for  the  EFW  (emergency  feedwater] 
pumps  will  have  no  affect  on  any  design 
basis  accidents.  The  pumps  will  continue  to 
be  tested  quarterly  to  the  same  standards 
applied  to  safety  related  pumps  as  defined  by 
the  ASME  (American  Society  of  Mechanical 
Engineers]  Section  XI  Code.  Satisfectory 
completion  of  testing  in  accordance  wiUi  the 
Code  is  accepted  as  verification  that  safety 
related  pumps  will  be  available  to  perfbrra 
their  intended  function. 

The  proposed  changes  identified  above  are 
supported  by  the  findings  identified  in 
NUREC-1366  and  consistent  with  the 
guidance  provided  in  Generic  Letter  93-05. 
These  line-item  improvements  are  Intended 
to  improve  plant  safety,  decrease  equipment 
degradation,  and  remove  unnecessary  burden 
on  personnel  resources  by  reducing  the 
amount  of  testing  that  the  TS  require  during 
power  operation.  Therefore,  the  proposed 
changes  identified  above  will  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  changes  identified  above  only  affect 
the  frequeiKy  of  surveillance  tesdng.  There 
are  no  changes  that  will  alter  operation  of  the 
plant  or  the  manner  in  which  it  is  operated. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  identified  herein 
extend  testing  frequency  in  an  effort  to 
improve  plant  reliability  and  safety.  The 
proposed  changes  are  consistent  with  the 
fmdings  in  NURE01366,  guidance  in 
Generic  Letter  93-05  and  plant  operating 
experience.  As  such,  the  proposed  changes 
will  preserve  the  established  margin  of  safety 
for  Uie  affected  specifications.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 


Attorney  for  licensee:  N.  S.  Reynolds. 
Esq..  Winston  &  Strewn  1400  L  Street 
NW..  Washington,  D.C  20005-35C2 

NRC  Project  LHrector.  William  D. 
Beckner 

Georpa  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dahon, 
Georpa,  Docket  Nos.  50-424  and  50- 
425,  Vogtla  Electric  Generating  Plant, 
Units  1  and  2,  Bnrica  County,  Georgia 

Date  of  amendment  request: 
November  19. 1993 

Description  of  amendment  request: 
The  proposed  change  would  relocate  the 
requirements  of  Technical  Specification 
3/4.3.4,  Turbine  Overspeed  Protection, 
to  Section  16.3  of  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2,  Final 
Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  involves  the 
relocation  of  the  TS  (Technical  Specification! 
requirements  for  the  turbine  overspeed 
protection  system  to  the  VEGP  (Vogtle 
Electric  Generating  Plant]  FSAR  IFinal  Safety 
Analysis  Report]  "The  requirements  that  will 
reside  in  the  FSAR  will  continue  to  ensure 
that  the  probability  of  turbine  missile 
generation  is  maintained  below  NRC  limits  as 
defined  in  NTiREG-1048,  Appendix  U.  Since 
the  turbine  overspeed  protection  system  will 
remain  capable  of  protecting  the  turbine  from 
excessive  overspeed,  the  proposed  change 
will  have  no  effect  on  the  consequences  of  an 
accident  previou.tly  evaluated. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  previously  evaluated.  The 
proposed  change  does  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment,  and  no 
new  failure  modes  have  been  defined  for  any 
plant  system  or  component  In  addition,  no 
new  limiting  failures  have  been  identified  as 
a  result  of  the  proposed  change.  The 
requirements  for  the  turbine  overspeed 
protection  system  that  will  reside  in  the 
FSAR  will  ensure  that  the  system  remains 
capable  of  protecting  the  turbine  from 
excessive  overspeed.  Therefore,  the  pri)pc>sed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  than  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  s.ifety. 
The  proposed  change  would  allow  the 
requirements  for  the  turbine  overspeed 
protection  system  to  be  relocated  to  the  F.S.AR 
on  the  basis  that  the  turbine  overspeed 
protection  system  does  not  meet  the  criteria 
of  the  NRC  Final  Policy  Statement  on 
Technical  Specifications  Improvements  fur 


Nuclear  Reactors.  The  requirements  that  will 
reside  in  the  FSAR  for  the  turbine  overspeed 
protectioD  system  will  ensxire  that  the  system 
remains  capable  of  protecting  the  turbine 
from  excessive  overspeed.  Therefore,  the 
propose^  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza.  Suite  5200. 600 
Peachtree  Street,  NiE.,  Atlanta.  Georgia 
30308 

NRC  Project  Director:  Loren  R.  Plisco. 
Acting 

Houston  Lifting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-499  South  Texas  Project,  Unit  2, 
Matagorda  County,  Texas 

Date  of  amendment  request:  January 
25. 1994 

Description  of  amendment  request: 
The  licensee  proposes  to  make  a  one- 
time change  to  the  technical 
specifications  to  add  new  Technical 
Specifications  3/4.10.6  and  3/4.10.7  to 
the  Special  Test  Exemptions  section. 
The  new  TS  would  allow  the  restart  of 
Unit  2  with  expired  calibrations  on  the 
core  exit  thermocouples  (GET)  and  the 
reactor  coolant  system  (RCS)  resistance 
temperature  detectors  (RTD).  This 
amendment  will  also  add  a  new 
Technical  Specification  to  allow  the 
ascension  to  75  percent  rated  thermal 
power  with  an  expired  precision  heat 
balance  reactor  coolant  fiow 
measurement. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  prof)osed  change  will  allow  the  restart 
of  (STPl  Unit  2  with  Core  Exit 
Thermocouples  and  Reactor  Coolant  System 
Resistance  Temperature  Detectors  technically 
inoperable  due  to  expired  calibrations.  The 
^calibrations  of  these  instruments  can  only  be 
completed  when  the  Unit  reaches  Normal 
Operating  Pressure  and  Nomial  Operating 


Tempei  ature  in  Mode  3.  Once  the 
calibrat  ions  of  these  instruments  are 
comple  ed,  this  one  time  change  will  expire 
and  all  pf  the  existing  applicable  Limiting 
Conditions  for  Operations  will  become 
effective  immediately.  Since  industry  and 
South  1  exas  Project  Electric  Generating 
Station  experience  has  shown  that  the  failure 
mecfaai  ism  for  these  types  of  instrument  is 
comple  :e  fiailure  as  opposed  to  a  gradual 
drift,  ai  d  there  will  be  calibration  points  to 
compai  9  RTD  readings  to  actual  RCS 
temper  iture  as  the  RCS  temperature 
increas  is.  it  is  reasonable  to  expect  these 
(ZTs/F  rbs  will  function  as  they  did  before 
their  a  ibrations  expired.  For  this  reason,  all 
applies  lie  functions,  including  COMS,  Tha  . 
TcoM.  ai  d  Tjvj  are  expected  to  operate 
normal  y.  Because  normal  operation  of  the 
instrunients  is  expected  and  the  only  reason 
for  the  nstruments  being  declared  inoperable 
is  their  expired  calibrations,  this  change  does 
not  tnv  >lve  a  significant  increase  in  the 
probab  lity  or  consequence  of  an  accident 
previm  sly  evaluated. 

The  ]  iroposed  change  will  also  allow  the 
restart  )f  Unit  2  with  the  precision  heat 
balano  RCS  flow  measurement  surveillance 
expiree .  This  surveillance  is  used  to  confirm 
the  val  les  indicated  by  the  RCS  flow  meters. 
These  i  nstruments  are  calibrated  every  18 
months  and  the  RCS  flow  meters  will  be 
checke  1  every  12  hours  to  ensure  adequate 
flow  pi  or  to  the  completion  of  the  precision 
heat  ba  ance  RCS  flow  measurement  Since 
this  sui  veillance  is  only  used  to  confirm  the 
readin(  of  calibrated  instruments  and  does 
not  inv  }lve  any  changes  to  the  design  or 
functia  i  of  the  instruments,  this  change  does 
not  inv  live  a  significant  increase  in  the 
probab  lity  or  consequence  of  an  accident 
previoi  sly  evaluated. 

(2)  T  le  proposed  change  docs  not  create 
the  poi  sibility  of  a  new  or  different  kind  of 
accidci  it  from  any  previously  evaluated. 

The  tperations  of  Unit  2  with  the  CETs  and 
RCS  R*  Ds  technically  inoperable  due  to 
expiree  calibrations,  until  these  calibrations 
can  be  :ompleted  in  Mode  3,  does  not  affect 
the  dea  ign  bases  of  the  CETs  and  RCS  RTDs 
or  any  >f  the  accident  evaluations  involving 
these  ii  istruments.  Since  industry  and  Sou\h 
Texas  1  toject  Electric  Generating  Station 
experie  nee  indicates  that  the  failure 
mechai  lism  for  these  types  of  instruments  is 
not  a  g  adual  drift  but  complete  failure,  the 
reasoni  ible  expectation  is  the  CETs/RTDs  will 
fonctio  n  as  they  did  prior  to  their 
calibra  ions  expiring. 

Add  tionally,  the  operation  of  Unit  2  with 
the  pn  cision  heat  balance  RCS  flow 
measuj  ement  surveillance  expired  does  not 
affect  I  le  design  bases  of  the  RCS  flow  meters 
or  any  }f  the  accident  evaluations  involving 
these  i  tstruments.  This  surveillance  is  used 
to  coni  irm  the  values  indicated  by  the  RCS 
flow  m  Kters.  These  instruments  are  calibrated 
every  1  8  months  and  the  RCS  flow  meters 
will  ba  checked  every  12  hours  to  ensure 
adequa  te  flow  prior  to  the  completion  of  the 
precisi  >n  heat  balance  RCS  flow 
measui  ement. 

Beet  use  nonnal  operation  of  all  of  these 
instrui  lents  is  expected,  these  changes  do 
not  en  ite  the  possibility  of  a  new  or  different 
kind  o  accident  from  any  previously 
evalua  ed. 


(3)  The  proposed  change  does  not  involve 
a  significaint  reduction  in  the  margin  of 
safety. 

The  RCS  RTDs  are  auctioneered  to  prevent 
a  foiled  high  or  low  instrument  from 
adversely  influencing  the  safety  of  the  plant 
This  featiue  is  still  operable  and  will,  along 
with  normal  operator  activities,  provide 
assurance  that  the  margin  of  safety  is  not 
reduced  by  this  change.  In  addition,  the 
change  does  not  affect  the  design  bases, 
accident  analysis,  reliability  or  capability  of 
the  CETs/RTDs  toperform  their  intended 
safety  functions.  Tne  RCS  flow  meters  will  be 
checked  every  12  hours  to  ensure  adequate 
flow  prior  to  the  completion  of  the  precision 
heat  balance  RCS  flow  measuroment 

The  NRC  stafi^has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  S0.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendment  involves  no 
significant  hazards  consideration.Local 
Public  Document  Location:  Wharton 
County  Junior  College.  J.M.  Hodges 
Learning  Center.  911  Boling  Highway. 
Wharton.  Texas  77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Eisq.,  Newman  &  Holtzinger. 
P.C,  1615  L  Street.  NW.  Washington. 
DC  20036 

NRC  Project  Director:  Suzarme  C. 
Black 

Nebraska  PuUic  Power  District.  Docket 
No.  S0-29B,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Dote  of  amendment  request: 
SeptemtNBr  28. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications  to  modify  the 
licensee's  organizational  structure  by 
removing  the  positions  of  "Site 
Manager"  and  "Senior  Manager  of 
Operations."  The  functions  presently 
given  in  CNS  Technical  Specifications 
for  the  Site  Manager  position  will  be 
assumed  by  the  Vice  President  - 
Nuclear. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Evaluation 

The  proposed  change  removing  the 
positions  of  Site  Manager  and  Senior 
Manager  of  Operations  from  the  Technical 
Specifications  is  administrative  in  nature. 
The  functions  and  responsibilities  of  the 
previous  position  of  Site  Manager  presently 
given  in  the  plant  Technical  Specifications 
will  be  performed  by  the  Vice  President  - 
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Nuclear.  Additionally,  with  the 
reorganization,  the  Senior  Manager  of 
Operations  position  is  eliminated  and 
therefore,  this  position  is  also  being  removed. 
The  provision  in  the  Technical  Specifications 
for  automatic  shifting  of  Plant  Manager 
responsibilities  to  the  Senior  Manager  of 
Operations  has  also  been  removed.  The 
shifting  of  Plant  Manager  responsibilities  (in 
writing)  to  one  of  the  Managers  at  CNS  who 
is  qualified  for  this  position  remains  in  the 
Technical  Specifications.  The  position 
removals  and  responsibility  transfers  in  the 
organization  do  not  affect  plant  design  or 
operation,  nor  do  they  affect  the  way  any 
systems,  structures,  or  components  are 
operated  or  maintained.  The  individual 
filling  the  position  "Vice  President  - 
Nuclear"  is  qualified  to  perform  the  assigned 
tasks  and  responsibilities.  Restructuring  of 
the  sentence  in  specification  6.2.B.6,  is 
purely  an  administrative  change.  Also,  this 
proposed  change  does  not  alter  the 
conditions  or  assumptions  in  any  of  the 
Updated  Safety  Analysis  Report  (USAR) 
accident  analyses.  Since  the  USAR  accident 
analyses  remain  bounding,  the  consequences 
previously  evaluated  are  not  adversely 
affected  by  the  proposed  change.  Therefore, 
it  can  be  concluded  that  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  License  Amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

£va/uation 

The  proposed  Technical  Specification 
revision  removes  all  references  to  the 
position  title  of  the  Site  Manager.  The 
responsibilities  of  this  position  presently 
given  in  the  Technical  Specifications  are 
being  incorporated  and  performed  by  the 
position  "Vice  President  -  Nuclear." 
Additionally,  with  the  reorganization,  the 
Senior  Manager  of  Operations  position  is 
eliminated  and  therefore,  this  position  is  also 
being  removed.  The  shifting  of  Plant  Manager 
responsibilities  (in  writing)  to  one  of  the 
Managers  at  CNS  who  is  qualified  for  this 
position  remains  in  the  Technical 
Specifications.  All  given  management 
activities  will  continue  to  be  performed  by 
qualified  individuals.  Restructuring  of  the 
sentence  in  specification  6.2. B.6  is  purely  an 
administrative  change.  This  change  does  not 
affect  the  design  or  operation  of  any  system, 
structure,  or  comfKtnent  in  the  plant,  and  is 
considered  to  be  an  administrative  change. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety,  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  change.  Therefore,  this 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
safety? 

Evaluation 

This  proposed  amendment  involves  a 
change  to  the  Administrative  Controls 
Section  of  the  CNS  Technical  Specifications; 


specifically,  removal  of  two  positions 
referenced  in  the  organizational  struchire. 
The  Site  Manager  position  is  being  deleted 
and  the  responsibilities  of  this  position  listed 
in  the  Technical  Specifications  are  being 
performed  by  the  Vice  President  -  Nuclear. 
Additionally,  with  the  reorganization,  the 
Senior  Manager  of  Operations  position  is 
eliminated  and  therefore,  this  position  and 
responsibilities  are  also  being  removed.  The 
shifting  of  Plant  Manager  responsibilities  (in 
writing)  to  one  of  the  Managers  at  CNS  who 
is  qualified  for  this  position  remains  in  the 
Technical  Specifications.  All  given 
management  activities,  as  described  in  the 
Technical  Specifications,  will  continue  to  be 
performed  by  qualified  individuals. 
Restructuring  of  the  sentence  in  specification 
6.2.B.6,  is  purely  an  administrative  change. 
The  proposed  change  does  not  adversely 
impact  the  plant's  ability  to  meet  applicable 
regulatory  requirements.  The  proposed 
change  does  not  alter  any  means  of  plant 
operation,  nor  does  the  proposed  change 
involve  any  physical  alterations  to  the  plant 
and  does  not  afliect  any  plant  safety 
parameters  or  setpoints.  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  sta^has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Asubum  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.  D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NEC  Project  Director:  William  D. 
Beckner 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
December  10. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications  Sections  3/4.21 
"Environmental/Radiological 
Effluents."  and  6.5.  "Station  Reporting 
Requirements,"  to  change  the  frequency 
of  the  reporting  period  of  the 
"Semiannual  Radioactive  Materials 
Release  Report"  from  semiannual  to 
annual  and  to  extend  the  reporting 
frequency  of  the  Annual  Design  Change 
Report  from  an  annual  submittal  to 
annually  or  along  with  the  Updated 
Safety  Analysis  Report  (USAR)  updates 
required  by  10  CFR  50.71(e).  These 
proposed  changes  are  intended  to  make 
the  CNS  Technical  Specifications 
consistent  with  the  current  provisions  of 


10  CFR  50.36(a)  and  10  CFR  50.59(b). 
rest 


(asis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Evaluation 

The  proposed  changes  are  administrative 
in  nature  and  makes  ^e  Cooper  Nuclear 
Station  (CNS)  Technical  Specifications  (T/S) 
consistent  with  amended  regulations  of 
10CFR50.36(a).  and  lOCFR  50.59(b)  by 
reducing  the  submittal  frequency  of  certain 
reports  to  the  NRC  The  proposed  revisions 
do  not  involve  any  change  to  plant  design, 
plant  operation,  or  configuration  of  any  plant 
equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident  previously 
evaluated.  Also,  the  proposed  changes  do  not 
alter  the  conditions  or  assumptions  in  any  of 
the  Updated  Safety  Analysis  Report  (USAR) 
accident  analyses.  Since  the  USAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 
As  administrative  changes,  all  defined  terms 
on  the  affected  pages  have  been  capitalized. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  License  Amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Evaluation 

The  proposed  changes  are  administrative 
in  nature  and  makes  the  CNS  T/S  consistent 
with  amended  regulations  of  10CFR50.36(a), 
and  10CFR50.59(b)  by  reducing  the  submittal 
frequency  of  certain  reports  to  the  NRC  The 
proposed  revisions  do  not  involve  any 
change  to  plant  design,  plant  operation,  or 
configuration  of  any  plant  equipment  that  is 
used  to  mitigate  the  consequences  of  an 
accident  previously  evaluated.  Accordingly, 
no  new  failure  modes  have  been  created  for 
any  plant  system  or  component  important  to 
safety  nor  has  any  new  limiting  failure  been 
identified  as  a  result  of  the  proposed 
changes.  Also,  there  will  be  no  change  in  the 
t^'pes  or  increase  in  the  amount  of  effluents 
released  offsite.  As  administrative  changes, 
all  defined  terms  on  the  affected  pages  have 
been  capitalized.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation 

The  proposed  changes  are  administrative 
in  nature  and  do  not  adversely  impact  the 
plant's  ability  to  meet  applicable  regulatory 
requirements  related  to  liquid  or  gaseous 
effluents,  and  solid  waste  releases.  The 
proposed  changes  do  not  alter  any 


admiiustrativs  cootrols  over  radioactrrv 
effluents,  nor  do  the  proposed  changes 
involve  any  physical  alterations  to  the  plant 
with  respect  to  radioactive  eflluents.  These 
changes  do  not  aSect  the  meaning, 
application,  and  function  of  the  T/S 
requirements.  The  proposed  change  will 
reduce  the  administrative  burden  of  NRC 
reporting  withoot  reducing  the  protsction  £or 
public  health  and  safety.  As  administrative 
changes,  all  defined  terms  on  the  affected 
pages  have  beea  capitalized.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  oh  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Asubura  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.  D. 
Watson,  Nebraska  Public  Power  District. 
Post  Office  Box  499,  Columbus. 
Nebraska  68602-0499 

NRC  Project  Dinctor.  William  D. 
Beckner 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  SO^M,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  amendment  request:  January 
6. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Tables 
3.2.7,  3.6.2a,  4.6.2a.  3.6.2b  and  4.6.2b  to 
delete  the  main  steam  line  isolation  and 
automatic  reactor  shutdown  (reactor 
scram)  functions  of  the  Main  Steam  Line 
Radiation  Monitor.  Conforming  changes 
would  also  be  made  to  the  Bases  of 
these  TSs  and  to  the  Bases  for  TS  2,1.2. 
The  licensee  stated  that  the  proposed 
changes  would  be  consistent  with  the 
NRC's  Improved  Standard  Technical 
Specifications.  NUREG-1433,  and  with 
NRC-approved  (Safety  Evaluation,  dated 
May  15, 1991)  Boiling  Water  Reactor 
Owners'  Group  Licensing  Topical 
Report  NEDO-31400A,  dated  July  9, 
1987. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
tvill  not  involve  a  sigpificant  increase  in  the 
probability  or  consequences  of  art  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 


conseque  ices  of  an  accident  previously 
evaluatec  because  the  functions  being 
removed  io  not  contribute  to  avoidance  of 
any  previ  xisly  evaluated  accidents.  Further, 
the  chan{  es  have  been  shown  to  have  an 
insignific  int  impact  on  overall  reactivity 
control  b  iiure  frequency.  This  insignificant 
impact  is  offset  by  the  relatively  large 
reductioa  in  core  damage  frequency  realized 
by  the  im  ilementation  of  these  changes. 
Hence,  tl:  i  probability  or  consequences  of 
previous!  f  evaluated  accidents  are  not 
significai  tly  increased  due  to  this  change.  To 
the  contD  ry.  as  stated  in  the  topical  report 
[NEDO-S  400AI  the  changes  provide  a  net 
improver  lent  in  overall  plant  safety. 

The  pn  |>osed  amendment  does  not  involve 
a  physica  !  or  procedural  change  to  any 
structure,  component  or  system  that 
significai  tly  affects  the  probability  or 
conseque  ices  of  any  accident  or  malfunction 
of  equipr  lent  important  to  safety  previously 
evaluate*  in  the  Final  Safiety  Analysis  Report 
(Updated!.  The  proposed  amendment  will 
involve  ^change  to  reactor  protection  and 
isolation  actuation  systems  circuitry  that  will 
remove  t  le  automatic  reactor  shutdown  and 
Main  Sle  tm  Line  Isolation  Valve  closure 
function]  of  the  Main  Steam  Line  Radiation 
Monitor.  Howerer,  the  physical  changes  will 
not  affect  the  remaining  scram  or  vessel 
isc^tion  functions. 

(•••Tj  IS  methods,  procedures  and 
assumpti  los  used  to  perform  the  eneric 
analyses  n  NEDO-31400A  are  bounding  for 
the  Nine  Kfile  Point  Unit  1  with  regard  to 
input  val  ies.  Niagara  Mohawk  has  also 
provided  in  the  eraluation  reasonable 
assurano  htfaat  significantly  increased  levels 
of  radioa  rtivity  in  the  main  ste«n  lines  will 
be  contrc  Ued  expeditiously  to  limit  both 
occupatii  inal  and  environmental  exposures. 
The  Mai]  Steam  Line  Radiation  Monitor 
alarm  sel  points  will  be  set  at  1.5  times  the 
normal  fi  ill  power  background  dose  rate  and 
should  a:  ty  monitor  exceed  its  alarm 
setpoint.  the  reactor  coolant  will  be  sampled 
to  detem  ine  activity  levels  and  the  possible 
need  for  idditional  corrective  actions. 

The  of  gas  radiation  monitor  is  a  more 
sensitive  monitor  than  the  Main  Steam  Line 
Radiatio  i  Monitor  because  the  nitrogen-16 
source,  c  ominating  the  radiation  signal  to  the 
.Main  Ste  im  Line  Radiation  Monitor,  has 
decayed  )y  the  time  the  radiation  monitor 
can  be  a  ected  by  any  increased  levels  of 
activity.  Therefore,  setting  the  of%as 
radiatioE  monitor  at  1.5  times  the  nitrogen- 
16  backg  -ound  dose  rate  is  not  reasonable 
since  set  ing  the  monitor  that  low  can  lead 
to  spuric  LIS  activations  of  the  alarm. 

Nine  ^  lile  Point  Unit  Ts  monitor 
configur  ition.  as  described  in  the  FSAR. 
detects  t  le  concentration  of  the  of^as  as  it 
flows  thi  Dugh  the  pipe.  Thus,  the  detector  is 
sensitive  to  fluctiiations  in  condenser  air 
inleakag  :.  which  can  have  an  appreciable 
impact  c  i  the  monitor  readings,  especially  at 
readings  as  low  as  1.5  times  the  normal  full 
power  b  ckground.  Therefore.  Niagara 
Mohawk  proposes  to  set  the  alarm  at  five  (5) 
times  thi  normal  full  power  bdckground. 
which  is  still  very  conservative  compared  to 
the  vahii  allowed  by  Technical  Specification 
3.6.1S.C.  which  is  set  based  on  Nine  Mite 
Point  Ut  it  Is  Offsite  Dose  Calculation 
Manual. 


Niagara  Mohanvk  believes  that  a  setting  of 
five  (5)  times  tbe  nonml  full  power 
background  is  extremeiy  oooservative  and  't& 
low  esou^  to  ensure  detection  of  even 
minor  fuel  perforraance  changes. 
Furthermore,  if  the  monitor  alarms  at  this 
setpoint  of  five  times  the  normal  full  pxjwer 
background,  the  of^s  will  immediately  be 
sampled  and  analyzed,  followed  by  an 
analysis  of  a  reactor  coolant  sample. 

Furthermore,  the  analyses  in  the  Licensing 
Topical  Report  demonstrate  that  removal  of 
the  automatic  reactor  scram  and  Main  Steem 
Line  Isolation  Valve  closure  functions  of  the 
Main  Steam  Line  Radiation  Monitor  does  not 
change  the  conclusions  in  the  Final  Safety 
Analysis  Report  (Updated)  that  the  calcukited 
radiological  release  consequences  of  the 
bounding  control  rod  drop  accident  will  not 
exceed  the  acceptable  dose  limits  specified  in 
lOCFRlPartllOO. 

Therefore.  Niagara  Mohawk  coDcludes  that 
the  proposed  amendment  will  cot  involve  a 
significant  increase  in  the  probability  ot 
consequences  of  an  accident  previously 
evaluated. 

Tiie  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possBiUity  of  a  new  or 
different  kind  of  accident  fmm  any 
previously  evaluated. 

The  function  of  a  Main  Steam  Line 
Radiation  Monitor  trip  is  to  detect  abnormal 
fission  produce  release  and  isolate  the  main 
stevm  lines,  thereby  stopping  the  transport  of 
fission  products  from  the  reactor  to  the  main 
condenser.  The  monitors  do  not  perform  a 
prevention  function  for  any  kind  of  accident. 

The  main  steam  line  high  radiation  scram 
and  main  steara  line  isolation  functions  were 
originally  intended  to  mitigate,  not  prevent, 
an  existing  accident  scenario.  However,  the 
functions  being  removed  do  not  contribute  to 
avoidance  or  mitigation  of  any  previously 
evaluated  accidents  since  no  credit  is  takien 
for  these  functions  in  any  design  basis  event 
for  terminating  the  initiating  event  or 
assuring  the  radioactive  release  remains 
within  accepted  limits.  The  existence  of  a 
Main  Steam  Line  Radiation  Monitor  trip  docs 
not  prevent  the  occurrence  of  a  fuel  failure 
event  or  any  other  type  of  event.  Eliminaticn 
of  these  functions  will  not  introduce  a  new 
or  different  accident  scenario. 

The  proposed  amendment  represents  a 
change  to  the  physical  configuration  of  the 
plant  in  that  some  reactor  protection  system 
circuits  will  be  modified  to  eliminate  the 
main  steam  line  high  radiation  scram  and 
main  steam  line  isolation  signals.  However, 
these  changes  will  not  affect  the  remaining 
scram  or  vessel  isolation  functions.  In  all 
other  respects,  plant  design  and  operation 
remain  unchanged. 

Therefore.  Niagara  Mohawk  Power 
Corporation  concludes  that  the  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  i^Nine  Mile  Point  Unit  1  in 
accordance  with  die  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because,  as  shown  in  the  topical  report,  the 


changes  represent  an  overall  improvement  in 
plant  safety  in  that  the  core  damage 
frequency  is  reduced.  Safe  operation  of  the 
plant  is  enhanced  by  elimination  of  the 
unnecessary  scram  and  isolation  of  the 
reactor  vessel.  With  implementation  of  these 
changes,  the  primary  heat  sink  remains 
available,  a  large  transient  on  the  vessel  and 
safety-related  actuations  is  avoided,  and  the 
Offeas  System  remains  available  to  control 
the  pathway  of  a  potential  release.  Therefore, 
Niagara  Mohawk  concludes  that  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400,L  Street,  NW.,  Washington.  DC 
20005-3502. 

NEC  Project  Director:  Robert  A.  Capra 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone 
NuclearPower  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  aJnendment  request:  January 
14, 1994 

Description  of  amendment  request: 
The  proposed  amendment  corrects  an 
editorial  error.  Specifically,  the 
amendment  changes  the  reference  in 
Limiting  Condition  for  Operation  (LCO) 
3.4.D  from  "3.3.A  through  C  "  to  •'3.4.A. 
3.4.B,  and  3.4.C."  The  amendment  also 
changes  the  associated  bases  to  clarify 
the  LCO  minimum  solution 
concentration  requirement  of  11  weight 
percent  and  updates  the  excerpt  &t)m  10 
CFR  50.62  to  reflect  the  current  text  of 
the  regulation. 

Basis  for  proposed  no  significant- 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  NNECO 
[Northeast  Nuclear  Energy  Company)  has 
reviewed  the  proposed  change  and  has 
concluded  that  it  does  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  SO. 92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  change  only  modifies  an 
incorrect  reference  in  Section  3.4.D  of  the 
Technical  Specifications.  In  practice,  if 
Specification  3.4.A,  3.4.B,  or  3.4.C  cannot  be 
met,  an  orderly  shutdown  is  initiated.  As 
currently  written,  the  failure  to  meet  the 
requirements  of  Section  3.3  would  also 
initiate  a  shutdown  in  accordance  with 
Section  3.4.D.  This  is  not  the  intent  of 
Section  3.4.D  since  Section  3.3  already  has 
specific  shutdown  requirements.  This 
proposed  change  will  correct  Section  3.4.D  so 
that  it  limits  the  conditions  under  which  a 
plant  shutdown  must  be  initiated  to  the  LCDs 
of  the  standby  liquid  control  system. 
Therefore,  this  proposed  change  will  not 
increase  the  probability  or  consequences  of 
an  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  corrects  an  incorrect 
section  reference.  There  is  no  change  to  the 
operation  or  design  of  the  plant,  nor  is  there 
any  change  to  the  operability  requirements  of 
either  section.  The  proposed  change  properly 
identifies  the  conditions  under  which  the 
plant  must  be  shutdown  if  an  LCO  is  not  met 
for  the  standby  liquid  control  system.  In 
practice,  if  Specification  3.4.  A,  3.4.B.  or  3.4.C 
cannot  be  met,  an  orderly  shutdown  is 
initiated.  Since  there  is  no  change  in  plant 
operation  or  design,  there  is  no  possibility  of 
a  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proiiosed  change  does  not  modify  the 
design  or  function  of  the  plant,  nor  does  it 
reduce  ope.-ability  requirements  of  either 
Section  3.3  or  3.4.  The  proposed  change  only 
corrects  an  ncorrect  section  reference  by 
identifying  U\e  correct  shutdown 
requirements  for  the  standby  liquid  control 
s^tem.  Since  ^here  is  no  change  to  plant 
operation  or  de.ugn  and  the  shutdown 
requirements  art  not  reduced,  there  is  no 
reduction  in  the  n^argin  of  safety. 

The  NRC  staff  L^as  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  Nos.  50-245.  50-336 
and  50-423,  Millstone  Nuclear  Power 
Station,  Units  1,  2  and  3,  New  London 
County,  Connecticut 

Date  of  amendment  request: 
December  22, 1993 


Description  ofamendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specification  (TS) 
as  follows: 

1.  Change  the  title  of  the  Nuclear 
Station  Director  to  Senior  Vice  President 

-  Millstone  Station. 

2.  Remove  the  requirement  to  provide 
a  copy  of  Plant  Operations  Review 
Committee  (PORC)  and  Site  Operations 
Review  Committee  (SORC)  meeting 
minutes  to  the  Executive  Vice  President 

-  Nuclear.  The  Senior  Vice  President  - 
Millstone  Station  is  being  proposed  to 
replace  the  Executive  Vice  President  - 
Nuclear  for  receipt  of  PORC  and  SORC 
meeting  minutes. 

3.  Make  editorial  changes  to  the 
Millstone  Unit  No.  1  TS  Index. 

4.  Correct  a  typographical  error  in 
Section  6.2.1.d  of  the  Millstone  Unit  No. 
ITS. 

5.  Correct  a  typographical  error  in 
Section  6.5.3.1.a  of  the  Millstone  Unit 
No.  3  TS. 

fiasjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  provided 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  do  not: 

1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

No  design  basis  accidents  are  affected  by 
these  proposed  changes.  The  proposed 
changes  are  odministrative  and  editorial  in 
nature  to  reflect  a  recent  reorganization, 
removal  of  the  Executive  Vice  President  - 
Nuclear  from  receipt  of  PORC  and  SORC 
meeting  minutes,  addition  of  the  Senior  Vice 
President  -  Millstone  Station  to  the  receipt  of 
PORC  and  SORC  meeting  minutes,  and 
editorial  changes  to  the  Millstone  Unit  Nos. 
1  and  3  Technical  Specifications.  No  safety 
systems  are  adversely  affected  by  the 
proposed  changes,  and  no  failure  modes  are 
associated  with  the  changes.  Therefore,  there 
is  no  impact  on  the  probability  of  occurrence 
or  the  consequences  of  any  design  basis 
events. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  In  the  way  tbe 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  is 
no  impact  on  plant  response,  and  no  new 
failure  modes  are  introduced.  These 
proposed  administrative  and  editorial 
changes  have  no  impact  on  safety  limits  or 
design  basis  accidents,  and  they  have  no 
potential  to  create  a  new  or  unanalyzed 
event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  do  not  directly  affect  any 
protective  boundaries  nor  do  they  impact  the 
safety  limits  for  the  protective  boundaries. 
These  proposed  changes  are  administrative 


and  editorial  in  nature.  Therefore,  there  can 
be  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Hovrard. 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NBC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423.  NCllstone 
Nodear  Power  SUtkm,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  17, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow  a 
relaxation  in  setpoint  tolerance  of  the 
pressurizer  safety  valves  (PSVs)  and 
main  steam  safety  valves  (MSSVs)  from 
plus  or  minus  1%  to  plus  or  minus  3% 
for  the  "as-found"  test  condition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  revise  the  "as 
found"  setpoint  tolerances  for  the  PSVs  and 
MSSVs  from  (plus  or  minusl  1%  to  [plus  or 
minus)  3%.  For  the  resetting  of  the  PSVs  and 
MSSVs.  a  Iplus  or  minus]  1%  setpoint 
tolerance  will  be  required  prior  to  declaring 
the  valve  operable  for  those  instances  where 
the  Iplus  or  minus]  1%  tolerance  was 
exceeded.  The  proposed  changes  involve  no 
hardware  modifications  to  plant  structures, 
systems,  or  components.  The  proposed 
setpoint  tolerance  of  [plus  or  minus]  3%  for 
the  "as-found"  condition  was  previously 
evaluated  as  part  of  die  PSE  [Plant  Safety 
Evaluation]  report  for  the  transition  to 
VANTAGE  5H  fueL  The  PSE  was  reviewed 
and  approved  by  the  NRC  staff  as  a  part  of 
a  prior  license  amendment.<''>  In  addition, 
since  the  proposed  changes  have  previously 
been  evaluated  by  the  PSE  report,  the 
calculated  radiological  release  associated 
with  the  PSE  remain  unaffected.  In  addition, 
the  proposed  changes  are  in  compliance  with 
applicable  sections  of  the  ASME  Code  and 
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will  lot  significantly  affect  structural 
intej  rity  of  either  the  reactor  coolant  system 
or  th  s  main  steain  system.  Theref3re.  the 
prof  xed  changes  will  have  no  effect  on  fte 
prob  ibility  or  consequences  of  previously 
eval  lated  accidents. 

2.  jeate  the  possibility  of  a  new  or 
diffe  rent  kind  of  accident  from  any  accident 
prev  ously  evaluated. 

Tl  e  proposed  changes  will  not  create  the 
poss  bility  of  a  new  or  different  kind  of 
acci(  ent  frtun  those  previously  analyzed.  The 
chai  ges  revise  the  Technical  Specifications 
so  tl  at  setpoint  tolerance  fior  the  PSVs  and 
MS£  Vs  can  be  (plus  or  minus]  3%  fior  the 
"as-  jund"  condition.  These  changes  have  no 
en^e<  t  on  plant  operation.  The  PSV  and  MSSV 
setp  lint  drift  in  excess  of  the  [plus  or  minus] 
1%    ift  setting  is  an  occurrence  which  has 
prev  ously  and  may  subsequently  occur.  The 
anal  "ses  for  the  transition  to  the  VANTAGE 
5H  £  lel  have  examined  the  effects  on  the 
plan  accident  analyses  for  relaxation  in  PSV 
and  ASSV  setpoint  tolerance  to  [plus  or 
mini  is]  3%.  Also,  these  changes  will  have  no 
effec  i  on  ASME  Code  compliance.  These 
char  ges  do  not  introduce  any  new  failures. 

3.  involve  a  sig^lQcant  reduction  in  the 
mar;  in  of  safety. 

InTsupport  of  the  transition  to  the 
VAhJTAGE  5H  fuel.  >  PSE  was  perfimned 
whi(  h  assamed  a  Iphw  or  miaus)  3% 
setp  tint  tolerance  for  both  the  PSVs  and 
MSS  Vs.  Therefore,  the  effects  of  relaxing  the 
PSV  and  MSSV  setpoints  are  already 
acca  iinted  for  in  the  existing  analyses  of 
reco  d  and  will  not  afCsct  the  plants  accident 
anal  rses.  Additionally,  the  proposed  changes 
will  liave  no  significant  effect  on  the 
stTU(  tuial  integrity  of  the  reactor  coolant    « 
syst(  m  or  the  main  steam  system.  Also,  for 
thos  i  occurrences  where  the  '^as-found" 
setp  )int  of  the  PSV  or  MSSV  is  in  excess  of 
[plu  I  or  minus)  1%,  a  resetting  to  within 
(plu  ■  or  minusl  1%  of  the  valve  setpoint  will 
be  rt  quired  prior  to  declaring  the  valve 
opei  ible.  Therefore,  the  proposed  changes 
will  not  involve  a  significant  reduction  in  a 
mar;  in  of  safety. 

T  le  NRC  staff  has  reviewed  the 
lice  isee's  analysis  and.  based  on  this 
revi  3w,  it  appears  that  the  three 
star  dards  of  10  CFR  50.92(c)  are 
sati  ified.  Therefore,  the  NRC  staff 
pro  )oses  to  determine  that  the 
ami  ndment  request  involves  no 
sigr  ificant  hazards  consideration. 

L  >cal  Public  Document  Room 
loci  tion:  Learning  Resource  Center. 
Thr  56  Rivers  Community-Technical 
Col  eg)B,  Thames  Valley  Campus.  574 
Ne\  r  London  Turnpike.  Norwich. 
Cor  necticut  06360. 

A  Uomeyfor  licensee:  Gerald  Garfield. 
ire.  Day.  Berry  &  Howard.  City 
Hartford.  Connecticut  06103- 
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t\  BC  Project  Director:  John  F.  Stolz 


Pacific  G«s  ad  Ekctric  Conpany, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyen  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County,  Catifbmia 

Date  of  amendment  requests: 
December  14, 1993  (Reference  LAR  93- 
07) 

TBDescriptron  of  amendment 
requests:  The  proposed  amendment 
would  revise  the  combined  Technical   . 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos.  1 
and  2  to  revise  Technical  Specification 
(TS)  3/4.8.1,  "A.C.  Sources"  to  increase 
the  required  quantity  of  emergency 
diesel  generator  (EDG)  fuel  oil  stored  in 
the  engine-mounted  tank  (day  tank). 
The  amendment  request  also  proposes 
to  revise  TS  3/4.7.11,  "Area 
Temperature  Monitoring,"  and  3/4.8.1 
to  remove  refierences  to  a  five  EDG 
configuiatioiL  The  specific  TS  dhanges 
proposed  are  as  follows: 

(1)  TS  3/4.7.11  would  be  revised  to 
remove  references  to  a  common  (swing) 
diesel  generator  in  Table  3.7-5. 

(2)  TS  3.8.1.1  and  TS  3.8.1.2  would  be 
revised  to  increase  the  required 
minimum  contained  voltmie  in  the  EDG 
engine-mounted  fiiel  tank  (day  tank) 
from  200  gallons  to  250  gallons. 

(3)  TS  3.8.1.1  and  TS  4.8.1.1.2  would 
be  revised  to  remove  references  to  a  five 
EDG  configuration. 

(4)  TS  3.8.1.2  would  be  revised  to 
correct  a  footnote.  TS  Bases  3/4.8.1,  3/ 
4.8.2,  and  3/4.8.3  would  be  revised  to 
clarify  commitments  to  Regulatory 
Guide  1.137  and  expand  the  scope  of 
information  contained  within  the  TS 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  increase  in  day  tank  TS 
minimum  contained  volume  requirements 
provides  additional  conservatism  to  assure 
the  EDG  fuel  oil  contained  in  the  day  tank 
is  sufficient  to  provide  adequate  time  for  an 
operator  to  take  corrective  action  to  restore 
the  fuel  oil  supply  to  the  affected  day  tank 
in  the  unlikely  event  diat  the  fuel  oil  supply 
from  the  main  tanks  were  cut  off. 

Deletion  of  TS  references  to  a  five  diesel 
generator  configuration  and  correction  of  the 
TS  3.8.1.2  footnote  are  administrative 
changes  that  do  not  change  the  operating 
methodology  of  DCPP.  These  proposed 
administrative  changes  remove  outdated 
information  and  correct  an  administrative 
oversight. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
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probability  or  consequeooes  of  an  aoddent 
prevhMuly  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  diflierent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  increase  in  day  tank  TS 
minimum  contained  volume  requirements 
would  not  involve  any  physical  change  to  the 
plant  systems  or.  in  {rartlcular.  to  the  EDG 
day  tanks.  The  change  does  not  affect  the 
ability  of  the  EDGs  to  start  and  to  fulfill  their 
safety-related  function.  Hence,  no  new  feihue 
mechanisms  will  be  Introduced 

The  proposed  removal  of  references  to  a 
five  EDG  configuration  and  correction  of  the 
TS  3.ai.2  footnote  are  administrative  in 
nature.  Further,  the  proposed  changes  would 
not  result  in  any  physical  alteration  to  any 
plant  system.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  dinlBrent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Increasing  the  day  tank  TS  minimum 
contained  volume  requirements  is  a 
conservative  change  which  provides 
additional  margin  to  assure  the  EDG  fuel  oil 
contained  In  tlie  day  tank  is  suffideni  to 
provide  adequate  time  for  an  operator  lo  take 
corrective  action  to  restore  the  hiei  oil  supply 
to  the  affected  day  tank  in  the  unlikely  event 
that  the  fuel  oil  supply  from  tlw  main  tanks 
were  cut  off.  The  proposed  change  will  not 
alter  any  accident  analysis  assumptionai, 
initial  condltioDS.  or  results.  Consequently, 
the  proposed  change  to  increase  the  EDG  day 
tank  TS  contained  fuel  oil  requirement  does 
not  have  any  effect  on  the  margin  of  safety. 

The  proposed  administrative  changes 
clarify  the  TS  by  removing  references  to  a 
five  diesel  generator  configuration  and 
correcting  the  TS  3.8.1.2  footnote. 

Therefore,  the  proposed  change  does  ool 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  lhrc>f> 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  |. 
Warner,  E^.,  Pacific  Gas  and  Electric 


Company,  P.a  Box  7442,  Sen 

Francisco.  California  94120 

M?C  Ph)>ert  Z>irBctor  Theodore  R. 
Quay 

PhiladelpliU  Electric  CmqiMiy,  Docket 
No*.  50-352  and  50-353.  Lianick 
Generatiiig  Statkm,  Units  ind  2, 
Mfmtgomery  County,  Pennsylvaiiia 

Date  of  amendment  request- 
December  9. 1993 

Description  of  amendment  request: 
The  amendment  would  change  the 
Operating  Licenses  and  their 
corresponding  Appendices  A  to  reflect 
the  plaimed  implementation  of  the 
Power  Rer^e  Program  at  Limerick 
Generating  Station  Units  1  and  2.  and 
the  corresponding  increase  in  the 
authorized  maximum  reactor  core 
power  level  by  five  percent  to  3458 
megawatts  thermal  fMWt)  from  the 
current  limit  of  3293  MWt. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  Operation  License  (OL) 
changes  do  not  Involve  a  significant  increase 
In  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  power  rerate  imposes  only 
minor  increases  in  the  plant  operating 
conditions.  Plant  systems,  components,  and 
structures  have  been  verified  to  be  capable  of 
performing  their  intended  functions  under 
rerated  conditions.  Where  necessary,  some 
components  will  be  modified  or  replaced 
prior  to  Implementation  of  the  Power  Rerate 
Program  to  accommodate  the  revised 
operating  condition.  No  new  component  or 
system  interactions  that  could  lead  to  an 
accident  are  created  As  discussed  below,  no 
transient  events  result  in  a  new  sequence  of 
events  which  could  lead  to  a  new  accident 
scenario.  Emergency  Core  Cooling  Systems 
(ECCS)  -  Loss-of-Coolanf  Accident  (LOCA) 
Analysis. 

The  current  ECCS-LOCA  performance 
analysis  is  already  bounding  for  power  rerate 
conditions.  The  fuel  peak  cladding 
temperature  for  rerate  conditions  is  1.345^. 
which  is  below  the  2.200°F  regulatory  limit. 
Therefore,  the  analysis  demonstratPS  that  the 
LGS.  Units  1  and  2  will  continue  to  comply 
with  10CFR50.46  and  lOCFRSO;  Appendix  K. 
Transient  Event  Analysis 
The  evaluation  results  for  transient  events 
indicate  the  margin  to  the  fuel  Safety  Limit 
Minimum  Critical  Power  ratio  (MCPR)  will 
be  maintained  for  the  8x8  array  fuel  types, 
such  as  GE8x8NB  or  GElt  fuel  design.  The 
current  fuel  thermal-mechanical  limits  will 
continue  to  be  met 

Also,  the  power-dependent  and  flow- 
dependent  MCPR  and  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  limits  developed  as  part  of  the 
Average  Power  Range  Monitor  Rod  Block 
Monitor  Technical  Specifications  (ARTS) 


Im^ovement  progzan  ate  ipplkaMe  to 
power  rarate.  A  TSChangB  Request  to 
impieownt  the  ARTS  improvement  prosram 
was  Mbmitted  to  the  NRC  by  letter  dalS 
August  27. 1M3.  The  peak  reactor  veHel 
bottoa  bead  pmsurs  will  lemain  within  the 
American  Society  fior  Mechanical  Engtneen 
(ASME)  Code  requirement  for  reactor 
overpressure  protactioa. 

The  analysis  perfonned  focused  on  the 
most  limitfrig  transient  evenu  in  each 
disturbance  category  selected  specifically  far 
the  power  rerate  evaluations.  The  results 
demonstrated  thai  LGS,  Unit  l  and  Unit  2 
core  thermal  power  output  can  be  safely 
increased  to  power  rerste  parameten  without 
impacting  plant  safety  during  a  postulated 
transieot  event  The  details  (^  the  impact  to 
the  descrtptioo  in  the  UFSAR  are  deiioeated 
below. 

a)  Events  Jiasuhing  in  a  Core  Cbokat 
Temperature  Decrease 
i)  Loss  of  Feedwater  HeaUng  (LFWH) 
The  delta  Critical  Power  Ratio  (deha  (7R) 
for  the  LFWH  event  at  the  rerated  ponrar  is 
bounded  by  the  result  estimated  ibr  the 
current  rated  power  level  and  remains 
significantly  less  than  the  Operating  Limit 
MCPR.  There  is  no  change  between  tl»e  delta 
CPR  results  for  high  and  low  reactor  core 
flow  conditions.  The  calculated  tlwrmal  and 
mechanicai  overpowers  for  this  event  at 
power  rerate  conditions  also  meet  the  fuel 
design  criteria. 

ii)  Feedwater  Controller  Failure  (FWCFl 
Maximum  Demand 

For  the  Increased  Core  Flow  (ICF)  and  the 
Maximum  Extended  Load  Line  Limit 
(MELLL)  conditions,  the  trend  for  the  FWCF 
-  Maximum  Demand  event  at  rerate 
conditions  is  consistent  with  the  current 
rated  power  analysis.  For  both  high  and  low 
reactor  core  flow  conditions,  the  FWCF  - 
Maximum  Demand  event  becomes  most 
limiting  due  to  the  Turbine  Bypass  Valve 
Out-of-Servicc  (TBVQOS)  and  the 
Recirculation  Pump  Trip  Out-of-Service 
(RProoS)  analyses  assumption.  The  fuel 
thermal  margin  results  remain  within  the 
acceptable  limits  for  the  fuel  t>-pe  analyzpd. 
b)  Events  Resulting  in  a  Reactor  Presstire 
Increase 

i)  Turbine  Trip  with  No  Bypass  (TT.NBP) 
At  rerate  conditions,  the  fuel  transient 
thermal  and  mechanical  overpower  results 
remain  below  the  NRC  acceptance  criteria. 

ii)  Generator  Load  Ri^jection  with  No 
Bypass  (LRNBP) 

The  fuel  transient  thermal  responses  are 
less  severe  than  for  the  TTNBP  event 
described  above.  Therefore,  at  power  rerate 
conditions,  the  LRNBP  event  remains 
bounded  l>y  the  TTNBP  event. 

iii)  Main  Steam  Isolation  Valve  Qosure 
Flux  Scram  fMSlVF) 
The  peak  re^tdor  vessel  bottom  head 

Pressure  tor  rerate  conditions  is  slightly 
igher  than  the  pressure  at  current  rated 
conditions  due  to  the  higher  initial  reactor 
coolant  system  pressure.  However,  this  result 
is  still  below  the  ASME  overpressure  limit  of 
1 .375  psig  by  a  margin  of  33  psi. 

c)  Events  Resulting  in  a  Core  Coolant 
System  Fk>w  Rate  Decrease 
i)  Recirculation  f^imp  Seizure 
The  recirculotion  pump  seizure  assumes 
Instantaneous  stoppage  of  the  pump  motor 
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shaft  of  one  recirmlation  pump.  As  a  result, 
the  reactor  core  flow  decreases  rapidly.  The 
reactor  flow  decreases  rapidly.  The  reactor 
vessel  level  swell  due  to  the  rapid  reactor 
core  flow  reduction  reaches  the  high  reactor 
water  level  setpoint,  causing  a  feedwater 
pump  trip,  a  main  turbine  trip,  and 
subsequently  a  reactor  scram  on  tiirbine  stop 
valves  closure.  The  peak  neutron  flux  and 
average  fuel  surface  heat  flux  do  not  increase 
significantly  above  the  initial  conditions, 
therefore  no  impact  on  the  fuel  thermal 
margin  is  postulated  to  occur. 

d)  Events  Resulting  in  Reactivity  and 
Power  Distribution  Anomalies 

j)  Rod  Withdrawal  Error  (RWE) 
The  calculated  delta  CPR  of  0.10  for  this 
event  at  rerate  conditions  is  bounded  by  the 
generic  ARTS  •  based  RWE  limits  of  0.13. 
Therefore,  the  generic  ARTS-based  RWE 
analysis  delta  CPR  result  is  verified  to  be 
applicable  for  power  rerate  conditions  for 
LGS  Units  1  and  2. 

e]  Events  Resulting  in  a  Reactor  Coolant 
Inventory  Increase 

i)  Inadvertent  High  Pressure  Coolant 
Injection  (HPO)  System  Actuation 

Based  on  the  peak  average  fuel  surface  heat 
flux  results,  the  HPQ  actuation  event  will  be 
bounded  by  the  limiting  pressurization  event 
(i.e..  the  TTNBP  event  described  above)  for 
delta  CPR  consideration. 

Anticipated  Transients  Without  SCRAM 
(ATWS)  Analysis 

A  generic  evaluation  for  the  ATWS  event  - 
is  provided  in  Section  3.7  of  the  Topical 
Report  NEDC-31984P,  "Generic  Evaluations 
of  General  Electric  Boiling  Water  Reactor 
Power  Uprale,"  Supplement  1,  dated  July 
1991.  This  evaluation  concludes  that  the 
ATWS  acceptance  criteria  for  fuel,  reactor 
pressure  vessel  (RPV]  and  containment 
integrity  will  be  met.  if  the  following  exists: 

-  Reactor  power  increases  less  than  or 
equal  to  5% 

-  ReactoV  Steam  Dome  pressure  increases 
less  than  or  equal  to  40  psi; 

-  Safety  Relief  Valve  (SRV)  opening 
setpoints  increase  less  than  or  equal  to  80 
psi;  and 

-  ATWS  high  pressure  setpoint  increases 
less  than  or  equal  to  20  psi. 

The  plant's  parameter  changes  will  remain 
within  the  above  criteria,  except  that  the 
ATWS  high  pressure  setpoint  increase  is  40 
psi  rather  than  20  psi  in  order  to  maintain 
the  same  relationship  between  the  ATWS 
high  pressure  setpoint  and  the  SRV  opening 
setpoints.  Based  on  the  previous  analysis, 
this  difference  would  have  a  minor  effect  on 
the  analysis  results.  The  only  significant 
change  is  a  slightly  higher  (i.e..  about  10  psi) 
peak  RPV  pressure. 

For  additional  assurance,  a  LGS  specific 
.ATWS  analysis  for  a  5%  power  rerate  was 
performed.  The  events  analyzed  were: 
'  1 .  Main  Steam  Isolation  Valve  (MSIV) 
Closure. 

2  Pressure  Regulator  Failure  -  Open. 

3.  Loss  of  Feedwater,  and 

4  Inadvertent  Opening  of  a  Relief  Valve. 

The  LGS  specific  analysis  also  concludes 
that  the  ATWS  acceptance  criteria  for  fuel. 
RPV.  and  containment  integrity  will  be  met 
for  a  5%  power  rerate. 

Other  Evaluations 


T  le  impact  of  power  rer«te  on  the 
rad  ological  consequences  of  the  accidents 
pre  «nted  in  UFSAR  Chapter  IS  was 
deti  imined  based  on  the  current  design  basis 
ana  yses,  post  rerate  implementation  system 
con  iitions,  and  radiological  source  terms.  In 
gen  iral,  power  rerate  will  result  in  a  small 
inc  ease  in  the  quantity  of  radioactive 
mal  erial  released  during  accidents  and 
thei  efbre  slightly  higher  (i.e.,  approximately 
2%  to  5%)  accident  doses.  However,  USFAR 
Chi  pter  15  accident  doses  for  rerated 
con  iitions  remain  within  the  regulatory 
lim  ts  specified  in  lOCFRlOO  and  10CFR50. 
Ap  lendix  A.  GDC  19. 

1  je  UFSAR  Chapter  15  accidents  that  were 
eva  uated  and  updated  for  rerate  conditions 
are  3S  follows: 

1  Loss  of  Coolant  Accident  (LOCA) 

2  Main  Steam  Line  Break  (MSLB> 

3  Fuel  Handling  Accident 

4  Control  Rod  Drop  Accident 

5  Instrument  Line  Break 

6  Feedwater  Line  Break 

7  Steam  Jet  Air  Ejector  Line  Break 

8  Offgas  System  Failure 

S   Liquid  Radioactive  Waste  System 
Fai  ure  • 

/  n  evaluation  was  also  performed  to 
adc  ress  the  power  rerate  impact  on  accident 
mit  igative  features,  structures,  systems,  and 
cor  iponents,  within  the  balance  of  plant.  The 
resi  ilts  are  as  follows: 

-  Auxiliary  systems  such  as  the  Emei;gency 
Ser  -ice  Water,  Residual  Heat  Removal  (RHR) 
Ser  nee  Water,  Ultimate  Heat  Sink  (i.e.,  the 
spr  ly  pond),  safety-related  portions  of 

sec  )ndary  containment  reactor  enclosure  air 
coc  ling,  primary  containment  drywcll  air 
rec  rculation,  and  Emergency  Diesel 
Gel  erator  enclosure  ventilation  were 
coi  firmed  to  operate  acceptably  under 
noi  nnal  and  accident  conditions  after 
im|  ilementation  of  power  rerate. 

-  Combustible  gas  control  systems  were 
cor  firmed  to  be  capable  of  maintaining 
0x3  gen  concentrations  inside  the  primary 
cor  tainment  within  regulatory  limits  under 
po!  t  accident  rerate  conditions. 

-  The  secondary  containment  reactor 

enc  losure  recirculation  system  and  Standby 
Ga!  Treatment  system  were  confirmed  to  be 
abl !  to  adequately  contain,  process,  and 
cor  troi  the  release  of  normal  and  post- 
acc  dent  levels  of  radioactive  material  after 
imflementation  of  power  rerate. 

-  Instrumentation  was  reviewed  and 

cot  firmed  to  be  capable  of  performing  their 
cor  trol  and  monitoring  functions  under 
rcr  te  conditions. 

-  Electric  power  systems  including  the 
ma  n  turbine  generator  and  switchgear 

coi  iponents  were  verified  as  being  capable  of 
pre  viding  the  electrical  load  as  a  result  of  the 
rer  ted  power  levels.  No  safety-related 
ele  rtrical  loads  were  affected  which  would 
im  tact  the  Emergency  Diesel  Generators. 

-  Piping  systems  were  evaluated  fpr  the 
cff(  ct  of  operation  at  higher  power  levels. 
inc  uding  transient  loadings.  The  evaluation 
COI  firmed  that  with  few  exceptions  piping 
an(  supports  are  adequate  to  accommodate 
the  increased  loadings  resulting  from 

opi  ration  at  rerated  jKiwer  conditions.  In  a 
fev  cases,  piping  supports  will  be  modified 
to  i  ccept  the  higher  forces  due  to  rerate 
COI  ditions. 


-  The  effect  of  rerate  conditions  on  high 
energy  line  break  (HELB)  events  for  all 
Nuclear  Steam  Supply  System  (NSSS)  and 
Balance  of  Plant  (BOP)  systems  was 
evaluated.  The  evaluation  confirmed 
structures,  systems,  and  components 
important  to  safety  are  capable  of 
accommodating  the  effects  of  jet 
impingement  and  blowdown  forces  and  the 
envirorunental  effects  resulting  firom  HELB 
events  at  rerate  conditions. 

-  The  Moderate  Energy  Line  Break  (MELB) 
analysis  was  evaluated  for  impact  due  to 
rerate  conditions.  Sufficient  margin  was 
determined  to  exist  in  the  original  analysis  to 
bound  the  rerate  conditions. 

-  Main  control  room  (MCR)  habitability 
was  evaluated.  Post-accident  MCR  and 
Technical  Support  Center  (TSC)  doses  were 
confirmed  to  be  within  the  limits  of  General 
Design  Criterion  (GDC)  19  of  10CFR50 
Appendix  A. 

-  Radiation  doses  for  normal  operation 
were  reviewed  and  confumed  to  remain 
within  the  limits  of  10CFR20  and  10CFR50, 
Appendix  I.  The  impact  on  post-accident 
sampling  activities  and  post-accident  access 
to  vital  areas  was  also  confirmed  to  be 
acceptable. 

-  The  environmental  qualification  of 
electrical  and  mechanical  equipment 
important  to  safety  was  evaluated  for  the 
impact  of  normal  and  accident  operating 
conditions  at  rerated  power  levels.  The 
majority  of  equipment  will  remain  qualified 
for  the  new  conditions.  For  equipment  that 
is  not  qualified,  corrective  actions  will  be 
taken  to  ensure  the  plant  equipment  will 
perform  their  intended  functions  under  rerate 
conditions.  No  new  equipment  will  be  added 
for  power  rerate  which  would  increase  the 
potential  for  component  failure.  The 
Preventative  Maintenance  Program  (PMP) 
will  continue  to  provide  for  appropriate 
equipment  repair  or  replacement  during 
operation  at  rerated  jjower  conditions. 

-  The  impact  of  operation  at  rerated  power 
levels  was  evaluated  for  Station  Blackout  and 
Fire  Safety  Shutdown  area  heat-up  concerns. 
The  evaluation  confirmed  there  is  no  adverse 
impact  from  rerate  on  the  ability  of  the  plant 
to  achieve  safe  shutdown  under  these 
conditions. 

-  The  consequences  of  postulated 
transients  and  special  events  (i.e.,  ATWS  and 
Station  Blackout)  will  remain  within  NRG 
acceptance  criteria  for  rerate  conditions. 
Concurrent  malfunctions  assumed  to  occur 
during  accidents  have  been  accounted  for  in 
the  safety  analyses  for  rerate  conditions.  The 
consequences  of  these  equipment 
malfunctions  will  not  change  with 
implementation  of  the  Power  Rerate  Program. 
Equipment  that  is  important  to  safety  cither 
is  capable  of  or  will  be  modified  and/or 
replaced  to  be  capable  of  performing  its 
intended  function.  The  availability  of 
redundant  systems  to  provide  safety 
functions  in  the  event  of  component 
malfunction  is  not  impacted  as  a  result  of 
rerate  conditions.  Furthermore,  the  impact  of 
power  rerate  on  the  consequences  of 
abnormal  transients  and  accident  conditions 
which  are  a  result  of  component 
malfunctions  has  been  shown  to  be 
acceptable. 
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The  probability  (i.e..  freqiiency  of 
occurrence)  of  Design  Basis  Accidents 
(DBAs)  occurring  is  not  affected  by  the 
proposed  increased  power  level,  as  the 
applicabte  regulatory  criteria  established  for 
plant  equipment  (e*.  ASMB  Code,  tbe 
Institute  of  Electrical  and  Electronics 
Engioeers  (IEEE)  sUndards.  National 
Electrical  Manufacturer's  Association 
(NEMA)  standards,  NRC  Regulatory  Guides) 
will  still  be  followed  as  the  plant  is  op>erated 
at  the  rerated  power  leveL  Reactor  SCRAM 
setpoinU  will  be  established  such  that  there 
is  no  significant  increase  in  frequency  due  to 
rerate  conditions.  No  new  challenges  to 
safety-related  equipment  will  result  from  the 
implementation  of  power  rerate. 

The  changes  in  consequences  of 
hypothetical  accidents  which  would  occur 
from  102%  of  the  rerated  power,  compared 
to  those  previously  evaluated,  are  in  all  cases 
not  significant,  because  the  accident 
evaluations  from  a  power  rerate  to  105%  of 
original  rated  power  will  not  result  in 
exceeding  the  applicable  NRC  approved 
acceptance  limits.  The  spectnmi  of 
hypothetical  accidents  and  transients  has 
been  investigated,  and  has  been  determined 
to  iTieet  the  current  regulatory  criteria  for 
LGS.  Units  1  and  2  at  rerate  conditions.  The 
offsite  radiological  doeea  resulting  from 
DBAs  are  calculated  to  iiKTeese  by  only  a  few 
percent  (i.e.,  approximately  2%  to  5%) 
because  of  the  rerated  power  level,  and  will 
remain  below  lOCFRlOO  limits.  In  the  area  of 
reactor  core  design,  the  fuel  operating  limits 
will  continue  to  be  met  at  the  rerated  po%ver 
level,  and  fuel  reload  analyses  will  continue 
to  show  that  plant  transients  %»rill  meei  the 
criteria  accepted  by  the  NRC  as  specified  in 
rJEDO-24011,  "GESTAR  II." 

Challenges  to  fuel  or  ECCS  performance 
were  evaluated  and  shown  to  still  meet  the 
criteria  of  10CFR50.46  and  10CFR50, 
Appendix  K.  Challenges  to  the  primary 
cnntaiiunent  have  been  evaluated  and  still 
meet  10CFR50,  Appendix  A.  GDC  38.  'Long 
Term  Cooling."  and  GDC  50,  "ConUinment" 
Radiological  release  events  have  been 
evaluated  and  have  been  shown  to  meet  the 
guidelines  of  lOCFRlOO. 

Therefore,  the  proposed  OL  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  The  proposed  OL  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
arcidpnl  from  any  accident  previously 
evaluated. 

All  actions  to  ensure  that  safety-related 
structures,  systems,  and  components  will 
remain  within  their  design  allowable  values, 
■  and  ensure  that  they  can  perform  their 
intended  functions  under  rerate  conditions 
will  be  taken  prior  to  implementation  of 
power  rerate.  Power  rerate  does  not  increase 
chalienges  to  or  create  any  new  challenges  to 
safety-related  equipment  or  other  equipment 
whose  failure  could  cause  an  accident  No 
new  equipment  is  added  as  a  result  of 
implementing  the  Power  Rerate  Program 
which  would  create  the  possibility  of  a  new 
type  of  accident.  In  addition,  power  rerate 
does  not  create  any  new  sequence  of  events 
or  failure  modes  that  lead  to  a  new  type  of 
accident. 
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Implementatioo  of  po%ver  rerate  will 
increase  the  average  neutron  flux  in  the 
reactor  core,  which  increases  the  integrated 
neutron  fluence  on  the  reactor  pressure 
vessel  (RPV)  »vaU.  To  account  for  the  higher 
fluence,  an  RPV  fracture  toughness  analysis 
was  performed  for  power  rerate  conditions. 
This  analysis  resulted  in  a  proposed  revision 
to  the  "pressure  vs.  temperature"  curves 
currently  provided  in  the  Technical 
Specifications  (TS),  that  will  maintain  the 
current  level  of  protection  for  the  RPV. 
Therefore,  power  rerate  will  not  result  in  any 
new  failure  mode  for  the  RPV.  and  thus,  does 
not  create  the  possibility  of  a  different  type 
of  accident  from  any  accident  previously 
evaluated. 

No  new  operating  mode,  safety-related 
equipment  lineup,  accident  scenario,  or 
equipment  Eaihire  mode  was  identified  as 
resulting  from  the  implementation  of  the 
Power  Rerate  Program.  The  full  spectrum  of 
accident  considerations  defined  in  NRC 
Regulatory  Guide  1.70,  "Standard  Format 
and  Content  of  Safety  Analysis  ReporU  for 
Nuclear  Power  Plants  -  LWR  Edition," 
Revision  3,  dated  November  1978,  have  been 
evaluated  for  rerate  conditions  and  no  new 
or  different  kind  of  accident  has  been 
identified.  Implementation  of  the  Power 
Rerate  Program  uses  already-developed 
technology  and  applies  it  within  the 
capabilities  of  afready  existing  plant 
equipment  in  accordaiKS  with  presently 
existing  regulatory  criteria  to  include 
applicable  NRC  approved  codes,  standards, 
and  methods.  General  Electric  (CE)  has 
designed  Boiling  Water  Reactors  (BWRs)  of 
higher  power  levels  than  the  .-erated  power 
of  any  of  the  currently  operating  BWR  fleet 
and  no  new  power  dependent  accidents  have 
been  tdentified. 

Therefore,  the  proposed  OL  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3)  The  proposed  OL  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Power  rerate  will  not  involve  a  significant 
reduction  in  a  margin  of  safety,  as  plant 
equipment  and  reactions  to  transients  and 
hypothetical  accidents  will  not  result  in 
exceeding  the  presently  approved  NRC 
acceptance  limits.  The  accident  doses  are 
calculated  to  increase  a  few  percent 
(approximately  2%  to  5%)  because  of  power 
rerate,  but  remain  below  10  CFR  100  limits. 
The  events  (i.e..  transients,  accidents,  and 
ATWS)  that  form  the  bases  of  the  TS  were 
evaluated  for  power  rerate  conditions. 
Although  some  changes  to  the  TS  are 
required  to  implement  power  rerate,  no  NRC 
acceptance  limit  will  be  exceeded.  Therefore, 
the  margins  of  safety  with  respect  to  the 
safety  limits  and  other  TS  bases  will  be 
maintained. 

For  systems  addressed  in  the  TS  Section 
2.2.  3/4.1.  3/4.2,  3/4.3.  3/4.4,  3/4.5,  3/4.6  and 
3/4.7  (i.e..  Reactor  Protection  System, 
Standby  Liquid  Control  System,  Power 
Distribution  Limits,  Instrumentation,  Reactor 
Coolant  System.  Emergency  Core  Cooling 
Systems.  Containment  Systems,  and  Plant 
Systems),  all  components  will  be  operable 
and  capable  of  performing  their  Intended 


frinctions  under  pow«r  rerate  conditions  such 
that  the  margin  of  safety  is  not  adversely 
impacted. 

Theiefue.  Ae  proposed  OL  changes  do  not 
involve  a  significant  reduction  In  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review.  It  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propoaes  to  detwmine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locd  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr..  Esquire.  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia.  Permsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
Company  J)elmarva  Power  and  Light 
Company,  and  Atlantic  Qty  Electric 
Company  J)ockeU  Nos.  50-277  and  50* 
278,  Peach  Bottom  Atomic  Power 
Station.UniU  Nos.  2  and  3,  York 
County,  Pennsylvania 

Dote  of  application  for  amendments: 
December  21. 1993 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  revise  Table  3.2.F, 
"Surveillance  Instrumentation,"  to 
accurately  describe  the  main  stack  high 
range  atni  reactor  building  roof  vent 
high  range  radiation  monitors,  and 
deletes  previously  approved  TS  Change 
Request  (TSCR)  91-10  for  Unit  3 
HJcense  Amendment  No.  168).  TSCR 
91-10  requested  an  emergency 
temporary  change  to  the  TS  to  allow 
fuel  loading  to  take  place  without  all 
control  rods  fully  inserted  into  the  cor«. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  f>robability  or 
consequences  of  an  accident  previously 
evaluated. 

Because  the  proposed  changes  are 
administrative  in  nature,  they  do  not  effect 
the  initial  conditions  or  precursors  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
Section  14.  These  changes  do  not  decrease 
the  effect! venes:  of  equipment  relied  upon4o 
mitigate  the  prexiously  evaluated  accidents. 

Therefore,  there  is  no  increase  in  the 
probability  or  consi^uences  of  an  accident 
previously  evaluated. 
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2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  make  any 
physical  changes  to  the  plant  or  changes  to 
operating  procedures.  Therefore, 
implementation  of  the  proposed  changes  will 
not  afiect  the  design  function  or 
configuration  of  any  component  or  introduce 
any  new  operating  scenarios  or  failure  modes 
or  accident  initiation. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  are  intended  to  provide 
clarification  or  eliminate  confusion  when 
interpreting  the  Technical  Specifications. 
The  proposed  changes  do  not  adversely  affect 
the  assumptions  or  sequence  of  events  used 
in  any  accident  analysis. 

Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  any  margin  of  safety. 

The  NRC  sta^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisbuig,  Pennsylvania  17105 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No.  50-395, 
Virgil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  October  * 
29. 1993 

Description  of  amendment  request: 
The  Ucensee  is  preparing  to  replace  the 
currently  installed  steam  generators 
with  new  model  Delta  75  steam 
generators  (Delta  75  SGs).  The  new 
steam  generators  will  be  larger  than 
those  currently  installed.  The  physical 
changes  to  the  plant  and  the  accident 
reanalyses  needed  to  support  those 
changes  will  necessitate  changes  to  the 
Technical  Specifications  (TS).  The  TS 
changes  requested  involve  alterations  to 
the  core  operating  limits,  changes  to 
various  reactor  trip  setpoints,  deletion 
of  the  negative  flux  rate  trip,  removal  of 
references  to  specific  analyses,  changes 
to  the  steam/feedwater  flow  mismatch 
activation  setpoint.  changes  to 
shutdown  limits,  changes  to  instrument 
uncertainty  allowances,  a  change  to  the 
methodology  for  reactor  coolant  system 
(RCS)  flow  determination,  modifications 
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to  de]  arture  firom  nucleate  boiling 
(DNB  parameters,  a  change  to  the 
engin  iered  safety  Caatures  actuation 
systei  1  setpoints  for  steam  generator 
water  levels,  removal  of  the  F*  and  L* 
enter  a.  and  the  addition  of  a 
requii  ement  for  a  first  inservice 
inspe(  lion  for  the  new  steam  generators. 
Due  t(  I  the  size  of  thcnew  steam 
gener  itors,  TS  containing  references  to 
the  m  iximum  containment  pressure 
folloM  ing  a  steam  Une  break  and  the 
total  ]  CS  volume  will  also  change;  in 
additi  3n,  a  reference  to  RCS  temperature 
is  cha  iged  from  a  nominal  value  to'an 
India  ted  value. 

Bos  s  for  proposed  no  significant 
hazat  is  consideration  determination: 
As  re<  uired  by  10  CFR  50.91(a),  South 
Carol;  oa  Electric  &  Gas  Company 
(SCE^  G  or  the  licensee)  has  provided  its 
analy  is  of  the  issue  of  no  significant 
hazart  s  consideration,  which  is 
preset  ited  below: 

1)  Gyration  of  VCSNS  (Virgil  C  Summer 
Nuclear  Station)  in  accordance  with  the 
propoa  ed  license  amendment  does  not 
involv  I  a  significant  increase  in  the 
probat;  ility  or  consequences  of  an  accident 
previa  isly  evaluated. 

Imp  ementation  of  the  [Delta]  75  SGs  and 
revise(  operating  conditions  do  not 
contril  ute  to  the  initiation  of  any  accident 
evalua  ed  in  the  FSAR  (Final  Safety  Analysis 
Report  .  Supporting  factors  are  as  follows: 

-  Thf  (Delta)  75  SG  is  designed  in 
accord^ce  with  ASME  [American  Society  of 
Mechanical  Engineers)  Code  Section  III,  1986 
editioi  [sic]  and  other  applicable  federal, 
state,  and  local  laws,  codes  and  regulations 
and  mi  «ts  the  original  interfaces  for  the 
Model  D3  SGs  with  exception  that  provisions 
for  a  U  rger  blowdown  nozzle  have  been 
made  i  nd  the  feedwater  inlet  nozzle  is 
locatei  in  the  upper  shell. 

-  All  NSSS  (nuclear  steam  supply  system] 
compc  nents  (i.e.,  reactor  vessel,  RC  Pumps, 
pressu  izer,  CRDM's  [control  rod  drive 
mecha  lisms).  (Delta]  75  SGs.  and  RCS 
piping  are  compatible  with  the  revised 
operat  ng  conditions.  Their  structural 
integri  y  is  maintained  during  all  proposed 
plant  (  anditions  through  compliance  with 
the  AS  1^  code. 

-  Fli  id  and  auxiliary  s>'stems  which  are 
impon  int  to  safety  are  not  adversely 
impac  Bd  and  will  continue  to  perform  their 
design  function. 

-  Ov  jrall  plant  performance  and  operation 
are  noi  significantly  altered  by  the  proposed 
chang<  s. 

Thei  efore,  since  the  reactor  coolant 
pressu  e  boundary  integrity  and  system 
functic  ns  are  not  adversely  impacted,  the 
probat  ility  of  occurrence  of  an  accident 
evalua  ed  In  the  VCSNS  FSAR  will  be  no 
greatei  than  the  original  design  basis  of  the 
plant. 

An  <  xtensive  analysis  has  t)een  performed 
to  eval  jate  the  consequences  of  the  following 
accide  it  types  currently  evaluated  in  the 
VCSN! ;  FSAR: 

-  No  i-LCX:a  (loss-of-coolant  accident) 

-  La]  >e  Break  LOCA 


-  Steam  Generator  Tube  Rupture 
With  the  (Delta)  75  SGs  and  revised 
operating  conditions,  the  calculated  results 
(i.e.,  DNBR  (departure  from  nucleate  boiling 
ratio].  Primary  and  Secondary  System 
Pressure,  Peak  Clad  Temperature,  Metal 
Water  Reaction,  Challenge  to  Long  Term 
Cooling,  Environmental  Conditions  Inside 
and  Outside  Containment,  etc.)  for  the 
accidents  are  similar  to  those  currently 
reported  in  the  VCSNS  FSAR.  Select  results 
(i.e..  Containment  Pressure  During  a  Steam 
Line  Break,  Minimum  DNBR  for  Rod 
Withdrawal  from  Subcritical,  etc.)  are 
slightly  more  limiting  than  those  reported  in 
the  current  FSAR  due  to  the  use  of  the 
assimied  operating  conditions  with  the  new 
[Delta]  75  SGs,  and  in  some  cases,  use  of  an 
uprated  core  power  of  2900  MWt.  However, 
in  all  cases,  the  calculated  results  do  not 
challenge  the  integrity  of  the  primary/ 
secondary/  containment  pressure  boundary 
and  remain  within  the  regulatory  acceptance 
criteria  applied  to  VCSNS's  current  licensing 
basis.  The  assumptions  utilized  in  the 
radiological  evaluations,  described  in  Section 
3.7,  are  thus  appropriate  and  are  judged  to 
provide  a  conservative  estimate  of  the 
radiological  consequences  during  accident 
conditions.  Given  thai  calculated  radiological 
consequences  are  not  significantly  higher 
than  current  FSAR  results  and  renuin  well 
within  lOCFRlOO  limits,  it  is  concluded  that 
the  consequences  of  an  accident  previously 
evaluated  in  the  FSAR  are  not  increased. 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  diHcrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  (Delta)  75  SGs  and  revised  operating 
conditions  will  not  introduce  any  new 
accident  initiator  mechanisms.  Structural 
integrity  of  the  RCS  is  maintained  during  all 
plant  conditions  through  compliance  with 
the  ASME  code.  No  new  failure  modes  or 
limiting  single  foilures  have  been  identified. 
Design  requirements  of  auxiliary  systems  are 
met  with  the  RSGs  [Replacement  Steam 
Generators).  Since  the  safety  and  design 
requirements  continue  to  be  met  and  the 
integrity  of  the  reactor  coolant  system 
pressure  boundary  is  not  challenged,  no  new 
accident  scenarios  have  been  created. 
Therefore,  the  types  of  accidents  defined  in 
the  FSAR  continue  to  represent  the  credible 
spectrum  of  events  to  be  analyzed  which 
determine  safe  plant  operation. 

3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  . 

Although  the  [Delta]  75  SGs  and  revised 
operating  conditions  will  require  changes  to 
the  VCSNS  Technical  Specifications,  it  will 
not  invalidate  the  LOCA.  non-LOCA,  or 
SGTR  (steam  generator  tube  rupture] 
conclusions  presented  in  the  FSAR  accident 
analyses  (Appendix  6).  For  all  the  FSAR  non- 
LOCA  transients,  the  DNB  design  basis, 
primary  and  secondary  pressure  limits,  and 
dose  limits  continue  to  be  met.  The  LOCA 
peak  cladding  temperatures  remain  below  the 
limits  specified  in  10CFRS0.46.  The 
calculated  doses  resulting  from  a  SGTR  event 
will  continue  to  remain  within  a  small 
fraction  of  the  lOCFRlOO  permissible 
releases.  Environmental  conditions 
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associated  with  High  Energy  Line  Break 
(HELB)  both  inside  and  outside  containment 
have  been  evaluated.  The  containment  design 
pressure  will  not  be  violated  as  a  result  of  the 
HELB.  Equipment  qualification  will  be 
updated,  as  necessary,  to  reflect  the  revised 
conditions  resulting  from  HELB.  The  margin 
of  safety  with  respect  to  primary  pressure 
boundary  is  provided,  in  part,  by  the  safety 
factors  included  in  the  ASME  Code.  Since 
the  components  remain  in  compliance  with 
the  codes  and  standards  in  effect  when 
VCSNS  was  originally  licensed  (with  the 
exception  of  the  [Delta]  75  RSGs  which  use 
the  1986  ASME  Code  Section  III  Edition),  the 
margin  of  safety  is  not  reduced.  Thus,  there 
is  no  reduction  in  the  margin  to  safety  as 
defined  in  the  bases  of  the  VCSNS  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  S.  Singh  Bajwa 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No,  50-395, 
Virgil  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request: 
December  17, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specification  3/4.3.3.6, 
"Accident  Monitoring  Instrumentation," 
and  the  associated  Technical 
Specification  Bases.  The  changes  are  in 
accordance  with  the  applicable 
guidance  of  Revision  3  to  Regulatory 
Guide  (RG)  1.97. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below.  The  proposed  changes  would 
not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Regulatory  Guide  1.97  furnishes  standards 
acceptable  to  the  NRC  for  instrumentation  to 
monitor  plant  variables  and  systems  during 
and  following  an  accident.  The  purpose  of 
the  accident  monitoring  instrumentation  is  to 
display  plant  variables  that  provide 
information  required  by  the  control  room 
operators  for  manual  actions  and  long  term 


recovery.  Determination  of  variable  types  and 
category  designations  for  VCSNS  [Virgil  C 
Summer  Nuclear  Station]  was  accomplished 
from  a  review  of  the  Emergency  Response 
Guidelines  (ERGs),  the  Final  Safety  Analysis 
Report,  and  the  Westinghouse  Owners  Group 
(WOG)  ERGs.  The  WOG  ERGs  were  used  at 
VCSNS  as  a  basis  for  the  Emergency 
Response  Procedures.  Operability  of  the 
instruments  used  for  accident  monitoring 
ensures  there  is  sufficient  information 
available  on  selected  plant  parameters  to 
monitor  plant  status  during  and  following  an 
accident  The  changes  proposed  do  not  effect 
components  that  can  cause  an  accident.  The 
increase  in  allowable  outage  times  from  7  to 
30  days  or  frtjm  4«  hours  to  7  days  does  not 
significantly  affect  the  consequences  of  an 
event  previously  evaluated.  The  channel 
redundancy  and  the  relatively  short  outage 
times,  coupled  with  the  low  probability  of  an 
event  requiring  accident  monitoring 
instrumentation  during  this  interval,  ensure 
that  sufficient  information  is  available  for 
operator  manual  actions.  The  condition  of 
the  plant  in  either  HOT  STANDBY  or  HOT 
SHUTDOWN,  the  first  stage  of  the  plant 
shutdown  process,  has  no  impact  on  the 
assumptions  made  in  the  accident  analysis. 
The  change  in  mode  applicability  for  the 
Reactor  Building  Area  High  Range  Radiation 
Monitors  to  include  modes  1.  2.  and  3.  but 
exclude  mode  4,  is  based  on  the  usage  of 
these  monitors  which  is  to  indicate  a 
significant  degradation  of  the  reactor  coolant 
pressure  boundary.  These  monitors  do  not 
initiate  any  automatic  mitigation  system  and 
are  solely  required  to  be  operable  to  provide 
indication  which  In  conjunction  with  other 
operator  actions  will  aid  in  mitigating  the 
consequences  of  design  basis  accidents. 
Design  basis  accident  sequences  which  may 
create  a  significant  degradation  of  the  reactor 
coolant  pressure  boundary  are  not  postulated 
to  occur  during  mode  4.  Therefore,  the 
proposed  change  does  not  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  is  consistent  with  the 
requirements  of  RG  1.97.  The  accident 
monitoring  instrumentation  will  make 
available  reliable  information  to  plant  control 
room  operators  to  mitigate  the  consequences 
of  a  design  basis  accident  The  first  stages  of 
plant  shutdown.  HOT  STANDBY  and  HOT 
SHUTDOWN,  are  plant  modes  for  which 
VCSNS  has  been  analyzed.  Since  no  plant 
configuration  changes  or  changes  to  the  mode 
of  operation  of  equipment,  systems,  and 
components  are  introduced  by  the  proposed 
Technical  Specification,  no  new  failure 
modes  or  accident  sequences  are  instituted. 
Therefore,  the  changes  proposed  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  inclusion  of  category  l,  type  A  or  B, 
instrumentation  in  the  TS  [Technical 
Specifications]  provides  assurance  that 
adequate  information  is  available  to  the 
operators  to  maintain  VCSNS  in  a  safe 


condition  during  and  following  a  design 
basis  accident  Accomplishment  of  specific 
manual  action  by  the  control  room  operators 
is  enhanced  due  to  the  availability  and 
reliability  of  the  indications.  The  proposed 
changes  do  not  affect  the  design  or  operation 
of  safety  related  components  relied  upon  to 
automatically  mitigate  the  consequences  of  a 
design  basis  event  The  proposed  change 
from  HOT  SHUTDOWN  to  HOT  STANDBY 
as  the  first  stage  of  plant  shutdown  will  not 
affect  the  design  or  operation  of  any  safety 
related  system  or  component.  Therefore,  the 
changes  proposed  would  not  involve  a 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  S.  Singh  Bajwa 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofiie  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests: 
November  3, 1993 

T3Description  of  amendment 
requests:  The  hcensee  proposes  to  revise 
the  operability  requirements  of 
containment  isolation  valves  listed  in 
Technical  Specification  (TS)  Table  3.6- 
1,  Section  D.  The  associated  Bases  3/ 
5.6.3,  "Containment  Isolation  Valves." 
is  also  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  ^ 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  proposed  change  provides  new  actions 
and  Allowed  Outage  Times  (AOTs)  for  valves 
in  Section  D  of  Technical  Specification  (TS) 
Table  3.6-1  that  are  currently  allowed  by  the 
existing  TS  to  be  secured  for  an  indefinite 
period  of  time  as  long  as  they  are  secured  in 
their  Engineered  Safety  Feature  Actuation 
System  (ESFAS)  actuated  position.  These 
valves  are  considered  operable  by  the 
existing  TS  although  they  may  be  unable  to 
perform  their  containment  isolation  function. 


The  proposed  change  ensures  that  these 
valves  are  r»turned  to  operable  status  within 
specified  times  based  on  the  results  of 
specific  risk  evaluations  on  their  contribution 
to  core  damage  or  offsite  dose  release.  The 
proposed  change  does  not  involve  a  physical 
change  to  the  facility  as  described  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Therefore,  this  proposed  change 
does  cot  imtilve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facilityin 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  ESP  AS  actuated  positions  of  these 
valves  are  the  positions  assiuned  in  the  satiety 
analysis.  There  are  no  new  accidents 
associated  with  this  proposed  change 
because  the  previously  analyzed  events 
already  considered  failures  of  containment 
isolation  valves.  The  plant  is  equipped  with 
dual  and  redundant  containment  isolation 
valves.  Leaving  the  valves  in  their  ESFAS 
actuated  positions  does  not  create  a  new 
accident.  Therefore,  this  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

This  proposed  change  1)  limits  the  AOT  of 
certain  valves  based  on  contributions  to  core 
damage  and  offsite  dose  release  when  the 
valves  are  secured  in  their  ESFAS  actuated 
position  and  2)  requires  these  valves  to  be 
returned  to  OPERABLE  status  prior  to  Mode 
4  entry  from  a  cold  shutdown  to  ensure  they 
are  available  to  perfbnn  their  intended 
containment  isolation  function.  Previously, 
these  valves  could  be  secured  in  the  ESFAS 
actuated  position  indefinitely.  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appear^  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Main  Library,  University  of 
CaUfomia.  P.O.  Box  19557.  Irvine. 
Cahfomia  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire.  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead.  California  91770 

NBC  Project  Director  Theodore  R. 
Quay 


Virgi]  la  Electric  and  Power  Company. 
Docki  t  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County.  Vii;ginia 

Dal  ?  of  amendment  request: 
Decet  iber  27. 1993 

Dei  cription  of  amendment  request: 
The  p  roposed  change  would  revise  the 
Techi  ical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  ^  o.  2  (NA-1&2).  The  proposed 
chanj  es  revise  the  review 
respo  isibilities  of  the  Station  Nuclear 
Safet;  and  Operating  Committee 
(SNSi  )C)  and  the  Management  Safety 
Revie  m  Committee  (MSRC). 

Th<  NA-1&2  TS  address  the 
organ  nation  and  responsibilities  of  both 
the  oi  site  and  offsite  review  groups: 
SNSC  C  and  MSRC.  respectively.  The 
respo  isibilities  of  the  SNSOC  include 
the  re  kriew  of  new  procedures  and 
chan{  es.to  procedures  that  affect 
nude  IT  safety.  The  MSRC  review 
respo  isibilities  include  the  review  of 
safety  evaluations  and  SNSOC  meeting 
minu  es  and  reports.  The  extent  of  these 
reviei  tr  activities  would  be  revised  by 
the  pi  oposed  changes  to  ensure  the  two 
revie^r  groups  are  focusing  on  nuclear 
safet>|  issues  and  not  spending  an 
unnecessary  amount  of  time  on 
activwes  of  minimal  safety  significance. 
Specfically.  the  proposed  changes 
woul  :  revise  the  review  responsibilities 
of  S^  >OC  regarding  procedure  changes. 
Rathe  r  than  reviewing  all  procedure 
chan]  es.  SNSOC  would  only  review 
proa  dure  changes  that  require  a  safety 
evalu  Jtion.  The  proposed  changes  also 
woul  1  revise  the  review  responsibilities 
of  the  MSRC,  Rather  than  reviewing  all 
of  th<  safety  evaluations  and  SNSOC 
meet  ng  minutes  and  reports  as 
prese  itly  required  by  the  TS,  the  MSRC 
woul  1  only  review  a  representative 
samp  e  of  these  documents. 

Ba:  is  for  proposed  no  significant 
hazai  ds  consideration  determination: 
As  re  quired  by  10  CFR  50.91(a).  the 
licen:  lee  has  provided  its  analysis  of  the 
issue  of  no  significant  ha2ards 
cons;  deration,  which  is  presented 
belovr: 

ITU  e  elimination  of  the  SNSOC  review  of 
proce  lure  changes  that  do  not  require  a 
safety  evaluation,  revising  the  wording  for 
apprc  /al  of  procedure  changes,  and  the 
modi!  ication  of  the  MSRC's  duties  regarding 
their  i  eview  of  safety  evaluations  and  SNSOC 
meeti  ig  minutes  and  reports  will  not: 

1. 1  ivolve  a  significant  increase  in  the 
proba  )ility  or  consequences  of  an  accident 
previ(  usly  evaluated.  As  administrative 
chan$  »s,  the  proposed  Technical 
Speci  Ications  changes  have  no  direct  or 
indirt  ct  effect  on  accident  precursors.  No 
plant  modifications  are  being  implemented 
and  o  jeration  of  the  plant  is  unchanged 
SNSC  C  review  of  new  procedures  and 


procedure  changes  that  require  a  safety 
evaluation  ensures  that  activities  that  could 
affect  nuclear  safety  are  being  properly 
reviewed.  Tlie  MSRCs  overview  of 
representative  samples  of  safety  evaluations 
and  SNSOC  meeting  minutes  and  reports 
based  on  performance  ensures  these 
programs  are  being  properly  implemented 
and  nuclear  safety  is  not  being  compromised: 
or 

2.  Create  the  possibility  of  a  new  or 
di%rent  kind  of  accident  from  any  accident 
previously  evaluated  since  physical 
modifications  are  not  involved  and  systems 
and  components  will  be  operated  as  before 
the  change.  The  proposed  changes  are  wholly 
administrative  in  nature  and  have  no  impact 
on  plant  operations  or  accident 
considerations.  These  changes  modify  the 
scope  of  SNSOC  review  of  procedure  changes 
and  MSRC's  review  functions  concerning 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  Procedure  changes  will 
continue  to  receive  management  review  in 
accordance  with  administative  procedures, 
however,  only  changes  that  require  a  safety 
evaluation  will  require  SNSOC  approval. 
MSRC  review  of  representative  samples  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports  besed  on  performance 
will  continue  to  provide  adequate  assurance 
that  nuclear  safety  is  being  properly 
considered;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  as  defined  in  the  basis  of  any 
Technical  Specification  since  the 
responsibilities  of  die  SNSOC  and  MSRC  are 
not  addressed  by  the  existing  Technical 
Specification  Bates,  nor  are  review 
requirements  for  procedures:  The  proposed 
changes  are  administrative  in  nature  and 
have  no  impact  on,  nor  were  they  considered 
in.  existing  UFSAR  accident  analyses.  Safety 
significant  procedure  changes,  i.e.,  changes 
that  require  a  safety  evaluation  to  be 
prepared,  will  continue  to  be  reviewed  by 
SNSOC  as  will  new  procedures.  Procedure 
changes  still  require  cognizant  management 
approval  and  preparation  of  an  activity 
screening  to  determine  whether  or  not  the 
change  impacts  nuclear  safety.  This  ensures 
activities  important  to  nuclear  safety  are 
being  appropriately  reviewed.  The 
effectiveness  of  the  safety  evaluation 
program,  and  the  thoroughness  of  SNSOC 
meetings  and  reports  will  be  assured  through 
the  MSRC's  plant  overview  function  which  is 
based  on  observed  performance. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:The  Alderman  Library.  Special 
Collections  Department.  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street.  Richmond.  Virginia  23219 


Federal  Register  /  Vol.  59,  No.  32  /  Wednesday.  February  16.  1994  /  Notices  7701 


NBC  Project  Director:  Herbert  N. 
Berkow 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company.  Docket  No.  SO- 
413,  Catawba  Nuclear  Station.  Unit  No. 
1,  York  County.  South  Carolina 

Date  of  amendment  request:  January 
10, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  2.0  and  3/4.2 
which  currently  requires  the 
determination  of  the  reactor  coolant 
system  How  rate  by  precision  heat 
balance  measurement  at  least  once  per 
18  months.  Date  of  publication  of 
individual  notice  in  Federal  Register: 
January  26. 1994  (59  FR  3743) 

Expiration  date  of  individual  notice: 
February  25.  1994 

Local  Public  Document  Boom 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
November  11,  1993,  as  supplemented 
November  22,  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
provide  an  interim  acceptance  criteria 
for  control  rod  drop  time  on  Oconee 
Unit  1.  Specifically,  control  rod  Group 
1,  Rod  8,  and  Group  2,  Rod  5.  would  be 
considered  operable  with  an  insertion 
time  of  less  than  or  equal  to  3.00 
seconds  provided  that:  (1)  the  average 
insertion  time  for  the  remaining  rods  in 
Group  1  and  the  average  insertion  time 
for  the  remaining  rods  in  Group  2  is  less 
than  or  equal  to  1.5  seconds,  and  (2)  the 


core  average  negative  reactivity 
insertion  rate  is  within  the  assumptions 
of  the  safety  analysis.  The  acceptance 
criteria  would  apply  until  the  end  of  the 
current  fuel  cycle  for  Oconee  Unit  1. 
This  acceptance  criteria  for  rod  drop 
time  would  apply  for  the  two  rods, 
rather  than  the  existing  Technical 
Specification  4.7.1  limit  of  2.00  seconds 
from  the  fully  withdrawn  position  to  3/ 
4  insertion.Date  of  publication  of 
individual  notice  In  Federal  Register 
November  29,  1993  (58  FR  62689) 

Expiration  date  of  individual  notice: 
December  29. 1993 

Local  Public  Document  Boom 
location:  Oconee  County  Library.  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina  29691 

Gulf  States  Utilities  Company,  Cafun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc..  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment: 
December  8, 1993illliT3Brief 
description  of  amendment  request:  The 
proposed  amendment  would  grant  one- 
time extensions  for  certain  Technical 
Specification  surveillances  which  are 
currently  required  to  be  performed 
beginning  February  16, 1994.  The 
licensee  is  requesting  extension  of  the 
surveillance  intervals  because  the 
current  operating  cycle  has  been 
extended,  impacting  the  required 
completion  dates  for  these 
surveillances.  Performance  of  these 
surveillances  within  the  required 
intervals  would  require  that  the  plant  be 
placed  in  an  undesirable  operating 
configuration,  or  would  necessitate  a 
plant  shutdown.  The  surveillances  for 
which  extensions  have  been  requested 
will  be  performed  during  the  fifth 
refueling  outage,  scheduled  to  begin  on 
April  16,  1994. 

Date  of  individual  notice  in  Federal 
Register  January  18. 1994  (59  FR  2630) 

Expiration  date  of  individual  notice: 
February  17,  1994 

Local  Public  Document  Boom 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  22.  1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Limiting  Conditions  for  Operation 
(LCO)  and  Surveillance  Requirements  to 
Tables  3.12.1,  "Water  Spray/Sprinkler 
Protected  Areas,"  and  4.12.1,  "Water 


Spray/Sprinkler  Tests,"  and  clarify  the 
associated  Bases  to  reflect  the 
installation  of  a  new  full  area  fire 
suppression  system  in  the  east  and  west 
cable  tunnels.  This  new  full  area  fire 
suppression  system  was  installed 
because  the  previous  sprinkler  system 
did  not  provide  coverage  to  some  cable 
trays  and  the  sprinkler  head  orientation 
did  not  provide  full  coverage  of  the 
cable  trays  where  it  was  installed.  The 
proposed  amendment  would  also 
correct  other  portions  of  Tables  3.12.1 
and  4.12.1  for  consistency  with  changes 
made  to  reflect  the  east  and  west  cable 
tunnel  modification.Date  of  publication 
of  individual  notice  in  Federal  Register 
January  18,  1994  (59  FR  2634) 

Expiration  date  of  individual  notice: 
February  17,  1994 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126.Notice  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Cofnmission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  hcense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherv^'ise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51  22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  5 11 2(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 


Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street.  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbuis 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  28, 1992,  as  supplemented 
December  14. 1993 

Brief  description  of  amendments:  The 
amendments  remove  Table  4.4-5, 
"Reactor  Vessel  Material  Surveillance 
Program  Withdrawal  Schedule."  from 
the  McGuire  Technical  SpeciHcations 
and  make  other  administrative  changes 
associated  with  the  removal  of  the 
withdrawal  schedule  in  accordance 
with  NRC  Generic  Letter  91-01. 
Date  o/ /ssuanoe:  January  31. 1994 
Effective  date:  January  31, 1994 
Amendment  Nos.:  139  and  121 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23. 1992  (57  FR 
61112)  The  December  14, 1993,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  October  28. 

1992,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  31, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Astkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duke  Po%ver  Company,  Docket  Nos.  50- 
269, 50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1. 2,  and  3,. 
Oconee  County,  South  Carol  inaDate  of 
application  of  amendments:  July  14, 

1993,  as  supplemented  August  24  and 
September  22, 1993 

Brief  description  of  amendments:  The 
amendments  revise  "TS  3.1.2.9  to  clarify 
the  role  of  High  Pressure  Injection  and 
Core  Flood  Tank  deactivation  in 
maintaining  pilot  operated  relief  valve 
operability  for  low  temperature 
overpressure  protection  (LTOP).  add 
restrictions  regarding  applicability  of 
controls  which  assure  10  minutes  ate 
available  for  operator  action  to  mitigate 
an  LTOP  event,  revise  the  pressure- 
temperature  limits  and  associated  LTOP 
setpoints.  and  make  associated 
administrative  changes.  Also,  the  Bases 
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wo  jld  be  revised  to  be  consistent  with 
th(  above  changes. 

'  he  conformance  of  the  upper  shelf 
en<  rgy  and  reactor  vessel  material 
sui  /eillance  program  to  Appendices  G 
an(  H  will  be  determined  pending  the 
NR  Z  staff  resolution  of  Generic  Letter 
92-  )1  in  1994. 
/  kite  of  issuance:  January  25, 1994 
I  'ate  of  issuance:  January  25, 1994 
J  ffective  date:  To  be  issued  within  30 
da;  s  from  the  date  of  issuance 
4  mendment  Nos.:  204.  204.  and  201 
Racility  Operating  License  Nos.  DPR- 
38,[dPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Spfciflcations. 

Bate  of  initial  notice  in  Federal 
Re|isten  September  1. 1993  (58  FR 
46l28)  The  Commission's  related 
evauation  of  the  amendments  is 
cor  tained  in  a  Safety  Evaluation  dated 
Jan  iary  25. 1994.No  significant  hazards 
cor  sideration  comments  received:  No 

I  ocal  Public  Document  Room 
he  ition:  Oconee  County  Library,  501 
We  5t  South  Broad  Street.  Walhalla. 
Soi  ith  Carolina  29691 

Du  |uesne  Li^t  Qmipany,  et  al..  Docket 
No  L  50-334  and  50-412,  Beaver  Valley 
Po<  ver  Station.  Unit  Nos.  1  and  2, 
Sh  ppingport,  Pennsylvania 

/  tote  of  application  for  amendments: 
Fel  ruary  19.  1993 

i  rief  description  of  amendments:  The 
am  jndments  revise  the  Appendix  A  TSs 
3.4  9.1.  3.4.9.2.  and  4.4.9.2  relating  to 
pre  ssurizer  surge  line  stratification. 
/  tote  of  issuance:  January  31. 1994 
I  ffective  date:  January  31, 1994 
/  mendment  Nos.:  179  and  59 
/  acility  Operating  License  Nos.  DPR- 
66  md  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

/  tote  of  initial  notice  in  Federal 
Re  ister:  Aspril  28. 1993  (58  FR  25854) 
Th  s  Commission's  related  evaluation  of 
tha amendments  is  contained  in  a  Safety 
Ev(  luation  dated  January  31, 1994.No 
sig  lificant  hazards  consideration 
coi  iments  received:  No. 

local  Public  Document  Room 
loc  ition:  B.  F.  Jones  Memorial  Library, 
66:  Franklin  Avenue.  Aliquippa, 
Pel  nsylvania  15001. 

Enl  ergy  Operations,  Inc.,  Docket  No. 
50  )68,  Arkansas  Nuclear  One,Unit  No. 
2, 1  ope  County,  Ariuuisas 

/  tote  of  application  for  amendment: 
Fel  ruary  24.  1993 

/  rief  description  of  amendment:  The 
am  jndment  revised  the  containment 
inti  (mai  pressure  lower  limit  of 
Te<  hnical  Specification  Figure  3.6-1 
fro  n  12.8  to  13.2  psia. 

/  tote  of  issuance:  February  3. 1994 

I  ffective  date:  30-days  from  date  of 
iss  lance 


Amendment  No.:  156 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16858) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  3. 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801. 

Florida  Power  and  Light  Company, 
Docket  Nos.  SO-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  application  for  amendments: 
October  4. 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  surveillance  test 
schedule  in  TS  4.6.1.2a  and  the 
associated  Bases  for  performing  Type  A 
test  which  determine  the  overall 
integrated  containment  leakage  rate. 

Date  o/ issuance."  January  11, 1994 

Effective  date:  January  11, 
1994Amendment  Nos.  158, 152Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10. 1993  (58  FR 
59748)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  11. 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami. 
Florida  33199. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Con^)any,  City  of  Austin,  Texas,  Docket 
No.  50-498,  South  Texas  Project,  Unit  1, 
Matagorda  County,  Texas 

Date  of  amendment  request: 
December  6. 1993 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  3.7.1.2  by  extending  the 
allowed  outage  time  for  the  Unit  1  Train 
D  turbine-driven  auxiliary  feedwater 
pump  from  72  hours  to  168  hours.  This 
change  is  a  one-time-only  extension  to 
accommodate  an  augmented  test 
program  for  the  turbine  driven  auxiliary' 
feedwater  pump  during  the  restart  of 
Unit  1  from  the  1993  outage. 

Date  of  issuance:  January  25. 1994 

Effective  date:  January  25. 1994.  to  be 
implemented  within  10  days  of 
issuance. 


Amendment  No. :  58 

Facility  Operating  License  No.  NPF- 
76.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22. 1993  (58  FR 
67848).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  25, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  Texas 
77488 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
November  4. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Clinton  Technical 
Specification  3/4.8.1.1.  "AC  Sources  - 
Operating."  by  relocating  the 
surveillance  requirement  to  inspect  the 
diesel  generators  in  accordance  with  the 
manufacturer's  recommendations  to  the 
preventive  maintenance  program. 

Date  of  issuance:  January  31. 1994 

Effective  date:  January  31. 1994 

Amendment  No.:  87 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8. 1993  (58  FR 
64610)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  31. 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library  District.  310  N.  Quincy  Street, 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  IllinoisDate  of 
application  for  amendment:  November 
4,1993 

Brief  description  of  amendment:  The 
licensee  proposed  modifying  Technical 
S{>ecification  3/4.8.2.1,  "DC  Sources  - 
Operating,"  by  deleting  the  requirement 
that  the  plant  be  shut  down  to  perform 
the  required  battery  capacity  or  service 
testing.  Following  discussions  with  the 
licensee,  the  staff  has  modified  the 
licensee's  proposal  and  approved  a  one- 
time only  change  to  permit  replacement 
of  the  Division  IV  battery  subsystem  at 
power. 
Date  of  issuance:  February  2, 1994 
Effective  date:  February  2. 1994 


Amendment  No.:  88 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8, 1993  (58  FR 
64610)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  2. 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Na  50-316,  Donald  C  Cook, 
Nuclear  Plant.  Unit  No.  2,  Berrien 
County,  Michigan 

Date  of  application  for  amendment: 
Aspril  16. 1993.  as  supplemented 
September  28  and  December  3. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  to  allow  certain  tests 
normally  designated  as  18-month 
surveillances  to  be  delayed  until  the 
next  refueling  outage  scheduled  to  begin 
August  6. 1994.  Extensions  for  four 
groups  of  surveillances  (Groups  1.  2.  6. 
11)  were  previously  approved  for  Unit 
2  in  Amendment  158  dated  December 
22, 1993.  This  amendment  grants 
approval  for  the  extensions  requested 
for  the  remaining  12  groups  of 
surveillances  and  completes  the  staffs 
review  of  the  licensee's  April  16. 1993 
(as  supplemented)  application. 

Date  of  issuance:  January  26. 1994 

Effective  date:  January  26. 1994 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
74.  Amendment  revises  the  Technical 
Specifications.  Dates  of  initial  notice  in 
Federal  Register  Asugust  4. 1993  (58 
FR  41505)  and  December  21, 1993  (58 
FR  67850)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  26. 1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  4908S.Northeast 
Nuclear  Energy  Company,  et  al..  Docket 
No.  50-336,  Millstone  Nuclear  Power 
Station,  Unit  No.  2.  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
June  11. 1993.  supplemented  by  letter 
dated  November  15.  1993 

Brief  description  of  amendment:  The 
amendment  revises  the  pressure/ 
temperature  (P/T)  limits  for  the  reactor 
vessel.  Specifically.  Figure  3.4-2. 
"Millstone  Unit  2  Reactor  Coolant 
System  Presure-Temperature 


Limitations  for  12  Full  Power  Years."  on 
page  3/4  4-19.  is  revised  to  refiect  the 
change  in  the  curves  and  the  title 
change  to  "Millstone  Unit  2  Reactor 
Coolant  System  Pressure-Temperature 
Limitations  for  20  EFPY." 

Date  o/ issuance:  January  27. 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within30 
days. 

Amendment  No.:  170 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21. 1993  (58  FR  39054) 
The  November  15. 1993.  submittal 
provided  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  27. 1994.  No  significant  hazards 
consideration  comments  received;  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County  ,Califi9mia 

Date  of  application  for  amendments: 
December  22, 1992,  as  supplemented 
July  19. 1993  (Reference  LAR  92-08) 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2.  Specifically.  TS  Section  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation."  would  be 
revised  to  change  the  second  level 
undervoltage  trip  setpoint  and  allowable 
values.  Technical  Specification  3/4.8.1, 
"A.C.  Sources."  would  also  be  changed 
to  revise  the  diesel  generator  (DG) 
steady  state  voltage  surveillance 
requirements.  The  second  level 
undervoltage  relay  TS  setpoint  and 
allowable  values  will  be  changed  to 
maintain  acceptable  voltages  at  the  480 
volt  and  120  volt  buses  during  sustained 
degraded  voltage  conditions.  The  DG 
steady  state  voltage  surveillance 
requirements  will  be  changed  to  ensure 
that  the  diesel  generators  provide 
adequate  voltage  when  required  to 
power  the  vital  loads. 

Dote  of  issuance:  January  6. 1994 

Effective  date:  60  days  from  date  of 
issuance 

Amendment  Nos.:  86  &  65 
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Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3, 1993  (58  FR  7002) 
The  July  19. 1993  submittal  provided 
clarifying  information  and  did  not  affect 
the  initial  Federal  Register  notice  and 
proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1994No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo 
County  ,Califomia 

Date  of  application  for  amendments: 
July  6. 1993,  as  supplemented  December 
29,  1993  (Reference  LAR  93-03) 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  3/4.3.2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  Table  4.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Sur\'eillance 
Requirements."  for  the  Diablo  Canyon 
Power  Plant  Unit  Nos.  1  and  2  to  relax 
the  slave  relay  test  frequency  for  slave 
relays  K612A.  K614B,  K615A,  and 
K615B  from  quarterly  to  once  per  18 
months  during  refueling  or  extended 
cold  shutdovms.  The  affected  slave 
relays  cause  isolation  of  the  charging 
and  letdow-n  portions  of  the  chemical 
and  volume  control  system,  and  actuate 
charging  pump  suction  valves 
associated  witb  volume  control  tank  and 
refueling  water  storage  tank  isolation. 

Date  of  issuance:  January  31, 1994 

Effective  date:  For  cycle  7  and  after 

Amendment  Nos.:  87  and  86 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Asugust  18, 1993  (58  FR 
43929)  The  December  29, 1993. 
submittal  provided  clarifying 
information  and  did  not  effect  the  initial 
Federal  Register  Notice  and  proposed 
no  significant  hazards 
consideration.The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  31, 1994.No  significan  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  California  Pol>1echnic  State 


Uni 


iv  Brsity,  Robert  E.  Kennedy  Library, 
Gove  mment  Documents  and  Maps 
Depi  rtment,  San  Luis  Obispo,  California 


swi 
Injec 
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Pens  sylvania  Power  and  Light 
Com  lany.  Docket  Nos.  50-387  and  50- 
388 :  lusquehanna  Steam  Electric 
Stati  >n.  Units  1  and  2,  Luzerne  County. 
Penn  sylvania 

Dc  te  of  application  for  amendments: 
Janu)  iry  9, 1991.  as  supplemented  on 
Augi  st  19, 1991,  June  22, 1992  and 
Aug!  St  3.  1992 

Br  ef  description  of  amendments:  The 
amei  dment  changed  the  Technical 
Spec  fications  to  revise  the  isolation 
setpqints  for  the  ambient  temperature 
for  the  High  Pressure  Coolant 
ion  and  Reactor  Core  Isolation 
Coolfng  Systems  room  area  coolers. 
of  issuance:  January  31, 1993 

Ef)  active  date:  January  31,  1993 

An  tendment  Nos.:  132  and  99 

Fa  ility  Operating  License  Nos.  NPF- 
14  ar  d  NPF-22.  These  amendments 
revis  fd  the  Technical  Specifications. 

Da  e  of  initial  notice  in  Federal 
Regis  ter  June  9, 1993  (58  FR  32389) 
The  Commission's  related  evaluation  of 
the  a  nendments  is  contained  in  a  Safety 
Evah  ation  dated  January  31, 1993.No 
signi  leant  hazards  consideration 
comi  lents  received:  No 

Lot  al  Public  Document  Room 
local  on:  Osterhout  Free  Library, 
Refei  jnce  Department,  71  South 
Fran  lin  Street,  Wilkes-Barre, 
Penn  sylvania  18701. 


Phila  lelphia  Electric  Company,  Docket 
No.  S  I-353,  Limerick  Generating 
Stati(  m.  Unit  2,  Montgomery  County, 
Penn  tylvania 

Da  e  of  application  for  amendment: 
Asug  ist  27, 1993,  as  supplemented 
Nove  nber  10,  and  December  20.  1993 

Bri  if  description  of  amendment:  The 
amer  dment  allows  a  one-time  TS 
chan  e  to  extend  the  allowed  outage 
time  AOTs)  for  the  Unit  2  residual  heat 
remo  ral  service  water  (RHRSW)  system 
as  we  11  as  the  suppression  pool  spray 
and  s  ippression  pool  cooling  modes  of 
the  n  sidual  heat  removal  system  from 
72,  H  8  (i.e.  seven  days),  and  72  hours, 
respe  :tively,  to  288  hours  (i.e.,  twelve 
days)  The  extended  AOTs  would  allow 
conti  lued  Unit  2  operation  while 
main  enance  isolation  valves  are 
instal  led  on  both  loops  of  the  RHRSW 
syste  n. 

Da  e  of  issuance:  January  26,  1994 

Efft  >ctive  date:  January  26, 1994 

An  endment  No.  30 

Foi  ility  Operating  License  No.  NPF- 
85.  T  lis  amendment  revised  the 
Techi  lical  Specifications. 

Da  e  of  initial  notice  in  Federal 
Regis  er  September  29,  1993  (58  FR 


50970)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  26, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
CompanyDelmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company  J)ocket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station.Unit  Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  5, 1993 

Brief  description  of  amendments:  This 
amendment  revised  the  Plant  Operating 
Review  Committee  review,  the  Nuclear 
Review  Board  review,  the  Radiological 
Environmental  Monitoring  Program 
requirements,  position  titles,  and  the 
organization  chart  in  Appendix  B  of  the 
Technical  Specifications  (TS)  to  be 
consistent  with  Appendix  A  of  the  TS.' 

Date  of  issuance:  January  26, 1994 

Effective  date:  January  26, 
1994Amendments  Nos.:  183  and  188 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  8. 1993  (58  FR 
64612)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  26, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania,- 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
February  2, 1993,  and  supplemented  by 
letter  dated  November  16, 1993. 

Brief  description  of  amendment:  The 
amendment  extends  the  period  of  time 
to  reduce  the  setpoints  of  the  Average 
Power  Range  Monitors  and  the  Rod 
Block  Monitor  when  the  plant  enters 
single-loop  operations.  Additionally,  the 
change  incorporates  updated  core 
values  relative  to  single  loop  operations 
and  the  addition  of  a  new  Specification 
3.0.5  and  its  associated  Bases. 

Date  of  issuance:  January  25, 1994 
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Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance. 

Amendment  No.:  63 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16872) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  25, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Libra'y,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Public  Senrioe  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creel. 
Generating  Station.  Salem  Cor  nty.  New 
lersey 

Date  of  application  for  ame.idment: 
May  21. 1993.  as  supplemented  on 
October  29. 1993,  and  November  16. 
1993:  the  staffs  proposed  finding  of  no 
significant  hazards  is  not  affe  :ted  by 
these  supplements. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  surveillance  reqi;irement 
4.4.2.2  to  apply  only  to  the  pilot  stage 
assembly  of  the  safety  relief  valves 
(SRVs)  and  adds  a  new  surveillance 
requirement  which  will  require  the 
main  portion  of  the  SRVs  to  be  set 
pressure  tested  at  least  once  every  5 
years. 

Date  of  issuance:  January  27, 1994 

Effective  dote:  January  27. 1994 

Amendment  No.:  64 

Facility  Operatirig  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Asugust  18. 1993  (58  FR 
43931)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  27, 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
lersey 

Date  of  application  for  amendment: 
May  21, 1993  as  supplemented  on 
August  23. 1993. 

Brief  description  of  amendment:  This 
amendment  revised  a  Technical 
Specification  surveillance  requirement 
to  increase  the  voltage  limit  from  4580 
to  4785  volts  when  performing  the  18- 


month  emergency  diesel  generator  full 
load  rejection  test. 

Date  of  issuance:  February  4, 1994 

Effective  date:  Effective  as  of  date  of 
issuance  and  to  be  implemented  upon 
restart  following  fifth  refueling  outage 
currently  scheduled  to  begin  on  March 
5. 1994. 

Amendment  No.:  65 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34091) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  4, 1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311.  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
Asugust  30. 1993 

Brief  description  of  amendment:  The 
amendment  changes  the  main  feedwater 
system  containment  isolation  valves 
from  the  feedwater  control  and  control 
bypass  valves  to  the  feedwater  stop 
check  valves. 

Date  of  issuance:  January  21. 1994 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance 

Amendment  No.  128 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29. 1993  (58 
FR50974)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  21. 1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofire  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
November  25.  1991 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  3/4.7.8,  "Fire 
Suppression  Systems."  This  TS  revision 
deletes  the  phrase  'during  shutdown" 
from  the  fire  pump  diesel  engine 


surveillance  requirement  4.7.8.I.2.C. 
This  will  allow  the  surveillance  of  the 
fife  pump  diesel  engine  to  be  performed 
when  one  or  both  Units  2  and  3  are  in 
operation. 
Date  of  issuance:  February  1, 1994 
Effective  date:  February  1, 1994 
Amendment  Nos.:  109  and  98 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22, 1992  (57  FR  2600) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  1, 1994. No 
significant  hazards  consideration 
comments  received:  No.     ' 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine. 
California  92713. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County.  Alabama 

Date  of  application  for  amendments: 
September  30. 1993  (TS  345) 

Brief  description  of  amendment:  The 
amendment  deletes  conditions  from  the 
Browns  Ferry  Units  1.  2.  and  3  licenses 
which  require  maintenance  of  positive 
access  controls  for  the  containment  in 
accordance  with  10  CFR  73.55(d)(8). 
and  deletes  a  redundant  condition  from 
the  Unit  3  license. 

Date  of  issuance:  February  1, 1994 

Effective  date:  February  1, 1994 

Amendment  Nos.:  202  -  Unit  1;  221  - 
Unit  2;  175  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DFR-68:  Amendment 
revises  the  license  conditions. 

Date  of  initial  notice  in  Federal 
Register  December  8. 1993  (58  FR 
64616)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  1, 1994.No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Asthens  Public  Library.  South 
Street,  Athens.  Alabama  35611. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
May  6,  1993 

Brief  description  of  amendment:  The 
amendment  revises  the  reporting 
frequency  requirements  from 
semiannual  to  annual  for  submission  to 
the  NRC  of  the  Radioactive  Effluent 
Release  Report,  and  clarifies  the 
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reporting  requirements  regarding  steam 
generator  tube  inspection  Category  C-3 
results. 

Date  of  issuance:  December  30, 1993 

Effective  date:  December  30, 1993 

Amendment  No.:  184 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  PR  34096) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  30, 1993.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
July  16, 1993,  as  supplemented 
November  15, 1993.  The  November  15, 
1993,  submittal  did  not  expand  the 
scope  of  the  original  application  and  did 
not  change  the  proposed  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendments: 
These  amendments  implement  the 
revised  10  CFR  Part  20.  Standards  for 
Protection  Against  Radiation,  and  reflect 
revisions  to  10  CFR  50.36a. 
Date  of  issuance:  January  25,  1994 
Effective  date:  January  25, 1994 
Amendment  Nos.  185  and  185 
Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Asugust  18, 1993  (58  FR 
43937)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  25,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
March  19,  1993.  as  supplemented 
December  9,  1993. 

Brief  description  of  amendments: 
These  amendments  address  plant 
operation  with  a  control  rod  urgent 
alarm  failure,  a  change  in  the  control 
rod  assembly  partial  movement 
surveillance  test  frequency,  and 
proposed  administrative  changes. 
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of  issuance:  February  4, 1994 
Ef  sctive  date:  February  4, 1994 
Aivendment  Nos.  186  and  186 

ility  Operating LicenseNos.  DPR- 
■  DPR-37:  Amendments  revised 
'technical  Specifications. 
of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28064) 
I  Commission's  related  evaluation  of 
a  nendment  is  contained  in  a  Safety 
Evali  ation  dated  February  4, 1994.No 

leant  hazards  consideration 
comqients  received:  No 

Public  Document  Room 
location:  Swem  Library,  College  of 
Willi  un  and  Mary,  Williamsburg, 
Virgi  lia  23185. 

Wise  rnsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301  Point 
Nuclear  Plant,  Unit  Nos.  1  and 
Toivn  of  Two  Creeks,  Manitowoc 
Coun  ty,  Wisconsin 
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of  application  for  amendments: 
Jami^  14, 1993 

description  of  amendments:  The 
ameiidments  split  Technical 

fication  (TS)  15.3.1.E.2,  which 
inps  the  allowable  limits  of  chloride 
uoride  in  the  reactor  coolant,  into 
ihdividual  Limiting  Conditions  for 
Operation  (LCOs).  thus  clarifying  the 

coolant  chemistry  limitations.  In 
itjon,  the  amendments  added  a  24- 
lot  shutdown  action  statement  to 
n  actor  coolant  impurity  limit  LCOs. 
^endments  also  modified  the 
ponding  TS  Bases  Section. 
of  issuance:  January  27, 1994 
'hctive  date:  January  27, 1994 
An  endment  Nos.:  145  and  149 
Fa^lity  Operating  License  Nos.  DPR- 
"  DPR-27:  Amendments  revised 
T^hnical  Specifications. 
of  initial  notice  in  Federal 
en  March  3, 1993  (58  FR  12270) 
C  ommission's  related  evaluation  of 
ai  lendments  is  contained  in  a  Safety 
Evah  ation  dated  January  27, 1994.  No 
signi  leant  hazards  consideration 
comn  ents  received:  No. 

Lot  al  Public  Document  Room 
local  on:  Joseph  P.  Mann  Library,  1516 
Sixtei  nth  Street,  Two  Rivers,  Wisconsin 
5424:  . 

Notic  i  Of  Issuance  Of  Amendments  To 
Facil  ty  Operating  Licenses  And  Final 
Deterinination  Of  No  Significant 

ds  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Publii :  Announcement  Or  Emergency 
Circu  nstances) 

Ehiiing 


the  period  since  publication  of 
biweekly  notice,  the 
ission  has  issued  the  following 
ameniiments.  The  Commission  has 
ined  for  each  of  these 
en|iments  that  the  application  for  the 


amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opporttmity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed^as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docimients  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  piu-suant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
March  18, 1994,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 


petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  shoulcyie 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  ba.sed  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Gulf  States  Utilities  Company.  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  18.  1993.  as  supplemented  by 
letter  dated  December  21. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  River  Bend.  Unit 
1  Technical  Specifications  to  permit 
extending  the  time  to  perform  leak  rate 
testing  of  certain  containment  isolation 
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vaives  and  pressure  isolation  valves  so 
that  the  testing  can  be  performed  during 
the  refueling  outage  scheduled  to  start 
April  16, 1994,  rather  than  requiring  an 
earlier  shutdown  solely  to  perform  the 
testing.  Also,  an  exemption  to  10  CFR 
Appendix  J  was  issued  on  Fetmiary  2, 
1994,  that  provides  an  extension, 
consistent  with  the  revision  to  the 
technical  spedRcations,  to  allow  the 
testing  of  containment  isolation  valves 
to  be  delayed  until  the  refueling  outage. 
Date  of  issuance:  February  2, 1994 
Effective  date:  February  2. 1994 
Amendment  No.:  Asmendment  No.  71 
Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
lanuary  5. 1994  (59  FR  616)The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  February  2, 1994. 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq.,  Bishop.  Cook,  Purcell 
and  Reynolds.  1401  L  Street.  NW., 
Washington,  D.C.  20005 

Lqfol  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Pennsylvania  Power  and  Light 
Company,  Docket  Na  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2.  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
January  24,  1994 

Brief  description  of  amendment:  The 
amendment  re\i5ed  the  applicability 
requirement  in  Sections  3.0.4.  4.0.4, 
3. .3  7.5  Action  80.  4.3.7.5,  3.4.2  Action 
c,  and  4.4.2  of  the  Technical 
Specifications  to  permit  Susquehanna, 
Unit  2  to  continue  to  operate  with  the 
acoustic  monitor  on  the  "S"  safety/relief 
valve  tai!pjp>e  inoperable. 

Date  of  i.'isuance:  January  31, 1994 

Date  of  issuance:  January  31, 1994 

Effective  date:  As  of  its  date  of 
issuance  and  will  remain  in  effect  until 
the  next  shutdown  of  sufficient  duration 
to  allow  for  containment  entry,  not  to 
exceed  the  sixth  refueling  and 
inspection  outage. 

Amendment  No.:  100 

Facility  Operating  License  No.  NPF- 
22:  Amendment  revised  the  Technical 
Specifications.  PubUc  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  On  January 
27,  1994.  the  staff  issued  a  Notice  of 
Enforcemerit  Discretion,  which  was 
immediately  effective  and  remained  in 
effect  until  this  amendment  was  issued. 
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le  Commissi<Mi's  related  evaluation 
of  (be  amendment,  finding  of  emergency 
circumstances,  consuhation  with  the 
Commonwealth  of  Pennsylvania  and 
finil  no  significant  hazards 
coosiderations  determination  are 
contained  in  a  Safety  Evaluation  dated 
Jan  lary  31. 1994. 

>  ttorneyfor  licensee:  Jay  Silberg.  Esq.. 
Shj  w,  Pittman.  Potts  &  Trowbridge  2300 
N  i  ireet  NW..  Washingttm.  D.C  20037 

I  ocaJ  Public  Document  Room 
loc  ition:  Osterhout  Free  Library, 
Re  ;rence  Department,  71  South 
Fra  iklin  Street.  Wilkes-Barre, 
Pel  nsylvania  18071. 

Wa  shington  Public  Power  Sopply 
Syi  lem,  Docket  No.  50-397,  Nuclear 
Pre  ject  No.  2,  Benton  County, 
Wa  ihington 

I  ate  of  application  for  amendment: 
Jan  lary  13. 1994 

I  rief  description  of  amendment:  The 
ami  sndment  modified  the  Technical 
Sp<  cifications  (TS)  to  defer  response 
tira  3  testing  for  low  pressure  emergency 
cor  !  cooling' systems  (ECCS)  until 
stai  tup  following  the  next  cold 
shi  tdown,  but  not  later  than  the  startup 
fol  jwing  completion  of  the  spring  1994 
refi  eling  outage. 

I  ate  of  issuance:  January  31, 1994 

I  ffective  date:  January  31, 1994 

/  mendment  No.:  120 

f  jcility  Operating  License  No.  NPF- 
21;  rhe  amendment  revised  the 
Te<  inical  Specifications.  PubKc 
con  iments  on  proposed  no  significant 
haz  irds  consideration  comments 
reo  ived:  No.  The  Commission's  related 
eva  nation  of  the  amendment,  finding  of 
emi  rgency  circumstances,  and  final 
det  irmination  of  no  significant  hazards 
cor  ;ideration  are  contained  in  a  Safety 
Eva  uation  dated  January  31, 1994. 

L  ycal  Public  Document  Ftocm 
loc  ition:  Richland  Public  Library,  955 
Noi  thgate  Street,  Richland,  Washington 
993  52 

/  ttorneyfor  licensee:  M.  H.  Philips, 
Jr.,  isq.,  Winston  &  Strawn,  1400  L 
Stn  et.  N.W.,  Washington,  D.C.  20005- 
350  2. 

A  RC  Project  Director:  The  odore  R. 
Qu)  y 
D  ited  at  Rotkville.  Maryland,  this 
Fi  r  the  Nuclear  Regulatory  Commission 
Rofa  ill  A.  Capra, 

Art,  ng  Director.  Divnion  of  Reactor  Projects 
-UU  Office  of  Nuchor  Reactor  Regulation 
(Dcx  .  94-3465  Filed  2-15-94;  8:45  ami 

BILU  «a  COOC  759»«1.f 


POSTAL  RATE  COMMISSION 
Briefing  by  NAA 

Fefaruary  10. 1994. 

Notice  it  hereby  given  that  (m 
February  28. 1994.  members  of  the 
Commisskn  and  staff  will  be  briefed  by 
Newspaper  Association  of  America  on 
current  trends  in  the  newspaper 
industry.  The  briefing  will  be  conducted 
at  the  Conmiission's  Washington,  DC 
office. 

Anyone  seeking  further  infonnation, 
or  wishing  to  attend,  shoiild  contact 
Charles  L.  Clapp.  Secretary  of  the 
CommissicKi.  at  202-789-6840. 
darles  L.  Qapp, 
Secretary. 

IFR  Doc.  94-3557  Filed  2-15-94;  8:45  an»| 
BiujNG  cooe  mo-rm-p 


ADVO,  et  at;  Cancellation  of  Visit 

February  8, 1994. 

Notice  is  hereby  given  that  the 
Commission  visits  previously  scheduled 
for  February  8,  9.  and  10, 1994,  notice 
of  which  was  published  on  February  2, 
1994  (59  FR  4958).  had  to  be  cancelled 
due  to  weather  conditions.  In  lieu  of  one 
of  the  intended  visits,  representatives  of 
ADVO,  Inc.  made  an  oral  presentation  to 
members  of  the  Commission  and  staff  in 
the  Commission's  offices  in 
Washington,  DC  on  the  afternoon  of 
February  8. 1994.  A  report  on  the 
presentation  will  be  on  file  in  the 
Commission's  Docket  Room. 
Charles  L.  dapp. 
Secretary. 
IFR  Doc.  94-3558  Filed  2-15-94;  8  45  aTiJ 
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SECURITIES  AND  EXCHANGE 
COMMiSSiON 

Pnvestment  Company  Act  Release  Na 
20068;  812-856q 

The  Seven  Seas  Series  Fund,  et  aL; 
Application  for  Exemption 

February  10.  1994 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS;  The  Seven  Seas  Series  Fund 
(the  "Investment  Company"),  State 
Street  Bank  and  Trust  Company  ("State 
Street").  Russell  Fund  Distributors.  Inc. 
("RED'")  and  Frank  Russell  Investment 
Management  Company  ("FRlMCo"). 
RELEVANT  ACT  SECTIONS;  Order  requested 
under  section  6(c)  of  the  .^ct  for 
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conditional  exemptions  from  sections 
2(a)(32).  2(a)(35).  18(f).  18(g).  18(i). 
22(c).  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  that  would  end  the 
Investment  Company  and  all  future 
open-end  investment  companies  and 
series  thereof  that  are  advised  by  State 
Street  and  that  are  in  the  same  group  of 
investment  companies,  to  issue  an 
unlimited  numbBr  of  separate  classes  of 
securities  representing  interests  in  some 
oaall  of  the  existing  and  future  series  of 
the  Investment  Company,  and  to  assess 
a  contingent  deferred  sales  load 
("CDSL")  on  certain  redemptions  of 
shares,  and,  under  certain 
circumstances,  to  waive  the  CDSL. 
FiUNG  DATE:  The  application  was  filed 
on  September  2, 1993,  and  amended  on 
December  15,  1993.  Counsel,  on  behalf 
of  applicants,  has  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  "by  5:30  p.m.  on 
March  7. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549.  The 
Seven  Seas  Series  Fund  and  Russell 
Fund  Distributors,  Inc..  Two 
International  Place,  34th  Floor,  Boston. 
Massachusetts  02110;  State  Street  Bank 
and  Trust  Company.  225  Franklin 
Street,  Boston,  Massachusetts  02110:  J. 
David  Griswold,  Frank  Russell 
Investment  Management  Company,  909 
A  Street,  Tacoma,  Washington  98402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel 
(202)  272-3030,  or  Barry  D.  Miller. 
Senior  Special  Counsel.  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

Supplementary  information:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Investment  Company  is  a 
Massachusetts  business  trust  registered 
under  the  Act  as  an  open-end 
management  investment  company.  The 
Investment  Company  is'a  series 
company  and  consists  of  fourteen 
separate  funds,  each  of  which  has 
separate  investment  objectives  and 
policies  (the  "Funds").i  FRIMCo  is  the 
administrator.  State  Street  is  the  adviser, 
custodian,  and  transfer  agent,  and  RFD 
is  the  distributor  of  the  Investment 
Company.  The  Funds  consist  of  both 
money  market  funds  and  funds  with 
fluctuating  net  asset  values,  the  shares 
of  which  are  sold  and  redeemed  daily  at 
net  asset  value  without  a  sales  or 
redemption  charge. 

2.  Applicants  seek  the  requested  relief 
on  behalf  of  the  Funds,  and  all  future 
investment  companies  that  are  advised 
by  State  Street  and  that  are  in  the  same 
"group  of  investment  companies"  as 
defined  in  rule  lla-3  under  the  Act. 

A.  Multi -Class  System 

1.  Applicants  propose  to  create  a 
multi-class  distribution  system  (the 
"Multi-Class  System").  The  Investment 
Company  would  be  permitted  to  offer  an 
unlimited  number  of  classes  of 
additional  classes  of  shares  ("New 
Shares")  in  connection  with  (a)  the 
existing  distribution  plan  adopted 
pursuant  to  section  12b-l  under  the  Act 
(the  "Distribution  Plan");  (b)  a  services 
plan  adopted  pursuant  to  rule  12b-l 
under  the  Act  providing  for  certain 
shareholder  services  which  may  be  in 
lieu  of  or  in  addition  to,  the  Distribution 
Plan  (the  "Services  Plan");  and/or  (c)  a 
non-rule  12b-l  administrative  plan  (the 
"Shareholder  Administrative  Plan");  or 
(d)  with  No  Distribution  Plan.  Services 
Plan,  or  Shareholder  Administrative 
Plan  (collectively,  the  "Plans").  The 
New  Shares  would  be  subject  to  the 
same  investment  objective,  policies  and 
limitations  as  the  Investment' 
Company's  existing  shares.  Applicants 
also  propose  to  assess  a  CDSL  on  certain 
redemptions  of  shares  and  to  waive  the 
CDSL  under  certain  circumstances. 

2.  Regarding  each  class  of  New 
Shares,  the  Investment  Company  could 
enter  into  a  Sen-ices  Plan  agreement 
and/or  a  Sharehold^p-iyiministrative 
Plan  agreement  ttfSe  "Pran  Agreements") 
with  the  distrimitor  and/or  groups, 
organizations  ofr  institutions  such  as 


<  As  used  in  rhe  application,  the  term  "Fund" 
includes  funds  created  by  future  investment 
companies. 


banking  organizations,  broker-dealers, 
trade  associations,  membership 
organizations,  investment  advisers  and 
managers,  financial  planners  and 
pension  plans  ("Organizations") 
concerning  the  provision  of  certain 
services  to  the  clients,  members,  or 
customers  of  such  Organizations  who 
from  time  to  time  own  New  Shares 
which  are  offered  in  connection  with  a 
particular  class  ("Class  Shareholders"). 

3.  The  services  provided  pursuant  to 
the  Plans  will  augment  or  replace  (and 
not  be  duplicative  of)  the  services  to  be 
provided  to  the  Funds  by  FRIMCo,  RFD 
and  State  Street.  Applicants  propose  to 
"unbundle"  the  services  to  be  provided 
to  the  Funds  to  permit  Organizations  to 
select  those  services  they  wish  to 
provide  to  their  Class  Shareholders 
under  the  Plan  Agreements,  with  the 
precise  services  to  be  rendered  to  be 
tailored  to  their  Class  Shareholders' 
needs. 

4.  Regarding  each  class  of  New 
Shares,  the  applicable  Fund  would  pay 
the  distributor  and/or  an  Organization 
for  its  services  and  assistance  in 
accordance  with  the  terms  of  its 
particular  Plan  Agreement  (the  "Plan 
Payments")  and  the  expense  of  such 
payments  would  be  borne  entirely  by 
the  owners  of  the  class  of  shares  of  the 
Fund  to  which  each  Plan  Agreement 
relates.  Plan  Payments  will  not  exceed 
the  limits  imposed  under  article  III. 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers  ("NASD")  for  the  class.  To 
assure  that  the  limit  is  not  exceeded, 
each  Plan  Agreement  would  include  a 
"cap"  or  other  similar  provision 
limiting  the  amount  of  Plan  Payments 
payable  under  each  Plan  and  across  all 
Plans. 

5.  Expenses  of  the  Investment 
Company  that  cannot  be  attributed 
directly  to  any  one  Fund  will  be 
allocated  to  each  Fund  based  on  the 
relative  net  assets  of  such  Fund. 
Expenses  that  may  be  attributable  to  a 
Fund  but  not  to  a  particular  class  will 
be  allocated  to  a  class  based  on  the 
relative  percentage  of  net  assets  of  such 
class.  Each  class  will  bear  certain 
expenses  attributable  specifically  to 
such  class,  as  set  forth  in  condition  I 
below  ("Class  Expenses"). 

6.  New  Shares  of  certain  classes 
("Class  B  Shares")  could  convert 
automatically  into  New  Shares  of 
another  second  class  ("Class  A  Shares") 
at  the  end  of  a  fixed  period  following 
the  purchase  of  Class  B  Shares  (the 
"Conversion  Period").  New  Shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
regarding  Class  B  shares  also  will  be 
Qass  B  Shares.  Such  Class  B  Shares  will 
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convert  to  Class  A  Shares  on  the  earlier 
of  the  end  of  the  Conversioo  Period 
from  the  date  of  such  reinvestment 
purchase,  or  the  conversioo  date  of  the 
most  recently  purchased  Class  B  Shares 
which  were  not  acquired  through  the 
reinvestment  of  dividends  or  omer 
distributions. 

7.  The  conversion  of  Class  B  Shares  to 
Class  A  Shares  is  subject  to  the 
availability  of  an  opinion  of  counsel  or 
Internal  Revenue  Service  private  letter 
ruling  that  the  conversion  of  the  Class 

B  Sbaies  does  not  constitute  a  taxable 
event  under  federal  income  tax  law.  The 
conversion  of  Class  B  shares  to  Class  A 
shares  may  be  s\ispended  if  such  a 
ruling  or  opinion  no  longer  is  available. 

8.  Fund  shareholders  generally  will  be 
limited  to  exchanging  ^ares  for  a 
similar  class  of  shares  of  another  Fund 
of  the  Investment  Company.  Any 
exceptions  to  this  policy  will  be 
disclosed  in  the  appropriate 
prospectuses,  and  in  all  events,  the 
Investment  Company's  exchange  policy 
will  comply  with  rule  Ila-3  under  the 
Act. 

B.TheCDSL 

1.  Applicants  also  propose  to  assess  a 
CDSLon  certain  redempitions  of  shares 
and  to  waive  the  CDSL  under  certain 
circumstances.  The  amount  of  the  CDSL 
will  vary,  depending  on  the  length  of 
time  the  shares  have  been  held.  The 
CDSL  typically  will  be  1%.  but  can 
range  up  to  8.5%  on  shares  redeemed 
within  the  first  year  of  purchase. 
Applicants  will  comply  with  article  III. 
section  26  of  the  NASD"s  Rules  of  Fair 
Practice,  regarding  any  sales  charges 
and  asset-based  distribution  charges. 
The  CDSL  may  be  reduced  during  the 
applicable  CDSL  jjeriod,  so  that 
redemptions  of  shares  held  after  that 
period  would  not  be  subject  to  any 
CDSL.  A  CDSL  will  not  be  imposed  on 
any  shares  issued  prior  to  the  date  of  the 
order  granting  exempli ve  relief 

2.  Tne  CDSL  would  not  be  imposed 
on  redemptions  of  shares  that  were 
purchased  in  connection  with  the 
reinvestment  of  dividends.  Furthermore, 
no  CDSL  would  be  imposed  on  an 
amount  which  represents  an  increase  in 
the  value  of  the  shareholder's  account 
resulting  from  capital  appreciation 
above  the  amount  paid  for  the  shares 
purchased  during  the  CDSL  period.  In 
determining  whether  a  CDSL  is 
applicable,  a  redemption  would  be 
made  first  of  shares  derived  from 
reinvestment  of  distributions,  second  of 
shares  derived  from  reinvestment  of 
distributions,  second  of  shares 
purchased  prior  to  the  CDSL  period,  and 
third,  of  shares  purchased  during  tlie 
CDSL  period.  The  amount  of  the  CDSL 


will  the  cakulatMi  as  the  lesser  of  the 

^  that  represents  a  specified 
percjantage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amo  jnt  that  represents  the  percentage  of 
the  I  let  asset  vahie  of  the  shares  at  the 
time  of  redemption. 

3.  The  CDSL  would  be  waived  (a)  on 
rede  nptions  following  the  death  or 
disa  lihty,  as  defined  in  section  72(mK7) 
of  th  9  Internal  Revenue  Code,  of  a 
shar  (holder,  (b)  in  connecdon  with 
disti  butions  from  an  individual 
retir  iment  account  or  other  qualified 
retir  rment  plan  following  death,  total  or 
pern  anent  disability  or  reechii^ 
retir  moot  age,  (c)  on  redemptions 
effec  ed  pursuant  to  a  Fimd's  right  to 
liqui  late  a  shareholder's  account  if  the 
aggn  gate  net  asset  value  oi  shares  held 
in  th  i  account  is  less  than  the  minimum 
accoi  mt  size,  and  (d)  in  connection  with 
shan  s  sold  to  customers  of  State  Street. 
Trus  ees  and  ofBcers  of  Investment 
Com  )any.  and  employees  and  retirees  of 
State  Street.  RFD.  and  the 
Adm  nistrator. 

AppI  icaats*  Legal  Analysis 

1.  i  ^ppticants  request  an  exemptive 
ordei  pursuant  to  section  6(c)  of  the  Act 
to  thi  I  extent  the  proposed  issuance  and 
sale  ( f  New  Shares  might  be  deemed:  (a) 
To  r«  jult  in  a  "senior  security"  within 
the  n  eaning  of  section  18(g)  of  the  Act 
and  1 3  be  prohibited  by  section  18(f)(1) 
of  th(  Act,  and  (b)  to  violate  the  equal 
votir  { provisions  of  section  18(i)  of  the 
Act. 

2.  ■  'he  proposed  allocation  of 
expei  ises  and  voting  rights  relating  to 
the  P  ans  in  the  manner  described  is 
equit  ible  and  would  not  discriminate 
again  rt  any  group  of  shareholders.  The 
prop<  sed  arrangement  does  not  involve 
borro  Aring  and  does  not  affect  a  Fund's 
existj  ig  assets  or  reserves;  nor  will  it 
incre  ise  the  speculative  character  of  the 
share  i  of  a  Fund,  since  all  shares  will 
partit  ipate  pro  rata  in  all  of  the  Fund's 
incon  le  and  expenses,  except  for  the 
prop(  sed  Plan  Payments  and  Class 
Expei  tses. 

3.  J  ince  all  shares  of  a  Fund  will  be 
redee  nable  at  all  times;  since  no  class 
of  shs  res  will  have  any  preference  or 
priori  :y  over  any  other  class  in  the  Fund 
in  thj  t  no  class  will  have  distribution  or 
liquic  ation  preferences  regarding 
partic  alar  assets  and  no  class  will  be 
protet  ted  by  any  reserve  or  other 
accou  It;  and  since  the  similarities  and 
diffen  rnces  of  the  shares  will  be 

disck  sed  fully  in  the  prospectus  for 
each  <  lass  of  the  Fund,  investors  will 
not  b«  given  misleading  impressions 
regarc  ing  the  safety  or  risk  of  the  shares, 
and  tl  e  nature  of  the  shares  will  not  be 
rende  ed  speculative 


4.  AppUcmts  request  an  exemption 
from  sections  2b)(32),  2(a)(35),  22(c), 
and  22(d)  of  the  Act  and  rule  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  the  Funds  to  assess  a  (DSL  on 
certain  redemptions  of  shares,  aiKl 
waive  the  CDSL  in  certain  instances. 

5.  Applicants  sulmit  that  the 
pn^osed  CDSL  arrangement  is  fair, 
consistent  with  the  policy  and 
provisions  of  the  Act.  and  is  in  the  best 
interests  of  the  shareholders  upon 
whom  it  will  be  imposed.  The 
imposition  of  the  CDSL  will  not  {Mevept 
a  redeeming  shareholder  &x>m  receiving 
its  proportionate  share  of  the  current  net 
assets  of  fund  or  class,  but  merely  will 
defer  the  deduction  of  a  sales  charge 
and  make  it  contingent  upon  an  event 
which  may  never  occur.  Additionally, 
the  deferral  of  the  sales  charge  and  its 
contingency  upon  the  occurrence  of  an 
event  which  may  not  occur,  does  not 
change  tfie  basis  nature  of  this  charge, 
whicn  is  in  every  other  respect  a  sales 
charge. 

AppUcaats'  CoaditioBs 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions. 

A.  Sdulti-Oass  System 

1.  Each  class  of  shares  of  a  Fund 
representing  interests  in  the  same 
portfolio  of  investments  of  the  Fund 
will  be  identical  in  all  respects,  except 
for  the  differences  related  to:  (a)  The 
designation  of  each  cla^  of  shares  of  the 
Fund:  (b)  expenses  assessed  to  a  class 
pursuant  to  the  Plans;  (c)  certain  Class 
Exjjenses  for  each  class  of  shares,  which 
would  be  limited  to:  (i)  transfer  agent 
fees  identified  by  the  transfer  agent  as 
being  attributable  to  a  specific  class  of 
shares:  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
specific  class;  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares:  (v)  the  expanses  of  the 
Investment  Company's  administrator 
and  other  administrative  personnel  for 
sen.'ices  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  a  specific  class  of 
shares  (vii)  trustees'  fees  incurred  as  a 
result  of  issues  relating  to  a  specific 
class  of  sharer,  (viii)  organizational 
expenses  iitcurred  to  establish  a  specific 
class  of  shares;  ar»d  fix)  independent 
accountants'  fees  related  solely  to  a 
specific  dass  of  shares;  (d)  voting  rights 
as  to  matters  exchisively  affecting  the 
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class  except  as  provided  in  condition 
15;  (e)  exchange  privileges;  and  (f)  the 
conversion  features  of  certaio  classes  of 
New  Shares.  Any  additional 
incremental  expenses  not  specifically 
identified  above  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 
by  the  SEC  pursuant  to  an  amended 
order. 

2.  The  trustees  of  the  Investment 
Company,  including  a  majority  of  the 
trustees  who  are  not  interested  persons 
of  the  Investment  Company 
("independent  trustees"),  will  approve 
the  Multi-Class  System.  The  minutes  of 
the  meetings  of  the  trustees  regarding 
the  deliberations  of  be  trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  the  Investment 
Company,  the  Funds,  and  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses,  if  any,  that  will  be 
allocated  to  a  particular  class  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
board  of  trustees  of  the  Investment 
Company,  including  a  majority  of  the 
independent  trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  board  of  trustees,  and  the 
trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Funds  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  trustees,  including 
a  majority  of  the  indei}endent  trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
investment  adviser  and  distributor  of 
the  Investment  Company  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  trustees.  If  a 
conflict  arises,  the  investment  adviser 
and  the  distributor,  at  their  own  cost, 
will  remedy  such  conflict,  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  The  Investment  Company's 
distributor  will  adopt  compliance 
standards  as  to  when  each  class  of 
shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
person  selling  shares  of  the  Investment 


Company  to  agree  to  conform  to  such 
standards. 

6.  The  Shareholder  Administrative 
Plan  will  be  adopted  and  operated  in 
accordance  with  the  Procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the  Plans  and 
the  related  Plan  Agreements  complying 
with  paragraph  (b)(3)(ii)  of  rule  12b-l.  as 
it  may  be  amended  from  time  to  time. 

In  the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocation 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  regarding 
a  class  of  shares  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day  and  will  be  in  the  same 
amount  as  dividends  paid  by  that  Fund, 
except  that  Plan  Payments  made  by  a 
class  under  its  Plan  and  any  Class 
Expenses  will  be  borne  exclusively  by 
the  affected  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
applicants,  which  report  has  been 
provided  to  the  staff  of  the  SEC.  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Investment  Company  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Expert  will  be  filed  as  part  of  the 
periodic  reports  filed  with  the  SEC 
pursuant  to  sections  30(a)  and  30(b)(1) 
of  the  Act  and  the  work  papers  of  the 
Expert  with  respect  to  such  reports, 
following  a  request  by  the  Investment 
Company  (which  the  Investment 
Company  agrees  to  provide),  will  be 


available  for  inspection  by  the  SEC  staff 
upon  the  written  request  by  a  senior 
member  of  the  SEC's  Division  of 
Investment  Management  or  a  Regional 
Office  of  the  SEC.  Authorized  staff  » 
members  would  be  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividendsydistributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares,  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
9  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  that  condition.  Applicants  will 
take  immediate  corrective  action  if  the 
Exert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

11.  The  prospectuses  of  each  class  of 
a  Fund  will  include  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  ser\'icing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines  to 
be  furnished  to  the  trustees. 

13.  A  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  CDSLs.  and  exchange 
privileges  (if  any)  applicable  to  each 
class  of  shares  in  ever>'  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  A  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
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shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
anc^not  on  a  per  class  basis.  Each    ~ 
Fund's  f)er  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  the 
Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Fund,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
of  a  Fund.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper,  or  similar  listing  of  a  Fund's 
net  asset  value  or  public  offering  price, 
will  present  each  class  of  shares 
separately. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  value  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  HI,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  with 


re  spect  to  any  class  of  shares  (or,  if 
pi  esented  to  shareholders,  adopts  or 
ir  plements  any  amendment  of  a 
S  areholder  Administrative  Plan)  that 
w  )uld  increase  materially  the  amount 
th  it  may  be  borne  by  that  class  under 
th  5  Plan  ("Class  A  Shares"  for  purposes 
of  this  section),  existing  shares  of 
an  other  class  ("Class  B  Shares"  for 
pi  rposes  of  this  section)  convertible 
in  o  Class  A  Shares  will  stop  converting 
in  o  Class  A  Shares  unless  the  Class  B 
sh  ireholders,  voting  separately  as  a 
cli  ss.  approve  the  proposal.  The  trustees 
sh  ill  take  such  action  as  is  necessary  to 
en  sure  that  existing  Class  B  Shares  are 
ex  ;hanged  or  converted  into  a  new  class 
of  shares  ("New  Class  A"  for  purposes 
of  this  section),  identical  in  all  material 
rei  pects  to  Class  A  as  it  existed  prior  to 
innlementation  of  the  proposal,  no  later 
th  in  such  shares  previously  were 
sc  leduled  to  convert  into  Class  A.  If 
de  jmed  advisable  by  the  trustees  to 
in)  )lement  the  foregoing,  such  action 
m)  y  include  the  exchange  of  all  existing 
CI  ss  B  Shares  for  a  new  class  ("New 
CI  ss  B"  for  purposes  of  this  section), 
id  ntical  to  existing  Class  B  Shares  in 
all  material  respects  except  that  New 
Cli  ss  B  will  convert  into  New  Class  A. 
Ne  w  Class  A  or  New  Class  B  may  be 
foi  med  without  further  exemptive  relief. 
Ex  ::hanges  or  conversions  described  in 
th  5  condition  shall  be  effected  in  a 
mi  nner  that  the  trustees  reasonably 
be  ieve  will  not  be  subject  to  federal 


taxation.  In  accordance  with  condition  4 
of  this  application,  any  additional  cost 
associated  jvith  the  creation,  exchange, 
or  conversion  of  New  Class  A  or  New 
Class  B  shares  shall  be  borne  solely  by 
the  adviser  ^nd  the  distributor  of  the 
Investment  Company.  Class  B  Shares 
sold  after  the  implementation  of  the 
proposal  may  convert  to  Class  A  Shares 
subject  to  the  higher  maximum  amount, 
provided  that  the  material  features  of 
the  Class  A  plan  and  the  relationship  of 
such  plan  to  the  Class  B  Shares  are 
disclosed  in  an  effective  registration 
statement. 

16.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  SEC  approval, 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that  a  Fund 
may  make  pursuant  to  any  Plan  in 
reliance  on  the  exemptive  order. 

B.  The  CDSL 

Applicants  expressly  agree  that  they 
will  comply  with  proposed  rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988,  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended  in  the  future. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 
[FR  Doc.  94-3552  Filed  2-15-94.  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contaire  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGtSTER'*  CfTATION  OF 

PREVIOUS  ANNOUNCEMENT:  February  3. 

1994,  59  FR  5668. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

IttETING:  February  9. 1994.  2:00  p.m. 

CHANGE  m  THE  MEETING:  The  following 

Docket  Number  has  been  added  to  Item 

CAE-2  on  the  Agenda  scheduled  for 

February  9, 1994. 

Item  No.,  Docket  No.,  and  Company 

CAE-2— EL94-t  3-001.  Entergy  Services.  Inc. 

and  Gulf  States  Utilities  Company 
Lois  D.  Cosfaell. 
Secretory. 
IFR  Doc.  94-3636  Filed  2-14-94;  8:45  pml 

BILUNG  COOe  6717-ei-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

February  17. 1994. 

PLACE:  11th  Floor,  1730  K  Street.  N.W.. 

Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following. 

1.  SpuHock  Mining  Co..  Inc.  &  Sarah 
Ashley  Mining  Co..  Inc.  Docket  No.  KENT 
92-306.  etc.  (Issues  inclide  whether  the 
judge  properly  considered  the  effect  of 
assessed  civil  penalties  on  the  mine 
operators'  abilit>-  to  continue  in  business, 
under  30  U.S.C.  §  820(i).  given  that  they  are 
no  longer  in  business.) 

Any  person  attending  this  meeting 
who  requires  sf>ecial  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  Februar>'  9.  1994 
lean  H.  Ellen. 
Ch  ief  Docket  Clerk . 
IFR  Doc.  94-3676  Filed  2-14-94.  2  13  pmj 

BILUNG  COOE  e735-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
February  22.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W..  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  11. 1994. 
lennifer  ].  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-3604  Filed  2-14-94;  11:24  ami 

BILUNG  COOE  6210-01-P 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Change  of  Time  and  Date 

The  previously  announced  closed 
meeting  (Federal  Register  Vol.  59,  page 
5816,  Tuesday,  February  8. 1994)  of  the 
National  Credit  Union  Administration 
scheduled  for  10:00  a.m..  Tuesday. 
February  15.  1994.  has  been 
rescheduled  for  3:00  p.m.,  Wednesday, 
February  16.  1994. 

The  previously  announced  items  are: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2  Administrative  Action  under  Sections 
202  and  206  of  the  Federal  Credit  Union  Act 
Closed  pursuant  to  exemption  (8) 
«    3.  Appeal  from  Credit  Union  of 
Determination  under  Part  701.  NCUA's  Rules 
and  Regulations  Closed  pursuant  to 
exemption  (8). 

4  Personnel  Actions.  Closed  pursuant  to 
exemptions  (J)  and  (6). 

The  closed  meeting  will  be  held  in  the 
Board  Room.  7th  Floor.  Room  7047. 
1775  Duke  Street.  Alexandria.  Virginia. 


FOR  MORE  R4FORMATI0N  CONTACT:  Becky 
Baker.  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  94-3691  Filed  2-14-94;  3:32  pmJ 

BILUNG  COOE  7S3fr-4H-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  14. 1994. 

A  closed  meeting  will  be  held  on 
Thursday,  February  17. 1994,  at  10:00 
a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  securities 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certiHed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
Februar>'  17,  1994,  at  10:00  a.m.,  will  be. 

Settlement  of  administrative  proceedings 
of  en  enforcement  nature. 

Institution  of  injunctive  actions 

Isniitution  of  administrative  pro<:eedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Opinion 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  dt-leted 
or  postponed,  please  contact;  Bruce 
Rosenblum  (202)  272-2300. 

Dated  February  14.  1994. 
Jonathan  G.  Katz. 

Secretory 

IFR  Doc  94-36.16  Filed  2-14-94;  159  pm| 

BILLING  COOE  BOIO-OI-M 


7714 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DE  >ARTMENT  OF  DEFENSE 

GE  «IERAL  SERVICES 
AO  MINISTRATION 

NA  nONAL  AERONAUTICS  AND 
SPf  CE  ADMINISTRATION 

48CFRPart14 
{FA)  Case  91-104] 

Fe<  eral  Acquisition  Regulation; 
Ele  :tronic  Contracting 

Coi  rection 


bej 

Th 
follbw 


14.4)1    [Correctetq 

C  n  page  69590,  in  the  first  column,  in 
sec  ion  14.401(a),  in  the  third  line, 
insert  "not"  before  "be  opened". 


BILLi  iG  COOE  1S0M>1-O 


Federal  Register 

Vol.  59,  No.  32 

Wednesday,  February  16,  1994 


proposed  rule  document  93-31594 
nning  on  page  69588  in  the  issue  of 
rsday,  December  30.  1993,  make  the 
■ing  correction: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart80 

P»R  Docket  No.  92-164;  FCC-93-219] 

Class  C  Emergency  Position  Indicating 
Radio  Beacons 

Correction 

In  rule  document  93-14244  beginning 
on  page  33343  in  the  issue  of  Thursday, 
June  17. 1993,  make  the  following 
correction: 

§80.205    [Corrected] 

On  page  33344,  in  the  second  column, 
in  §  80.205(a).  in  the  table,  in  footnote 
13,  in  the  second  line,  "February  1, 
1989"  should  read  "February  1. 1999". 

BILUNQ  CODE  1$0»«1-O 


Wednesday 
February  16,  1994 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  80 

Regulation  of  Fuels  and  Fuel  Additives; 
Standards  for  Reformulated  and 
Conventional  Gasoline;  Final  Rule 


7716     Federal  Register  /  Vol.  59.  N  ).  32  /  Wednesday.  February  16,  1994  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 

IAMS-FRL-4817-8] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventlonai  Gasoline 

AGENCY:  Environinental  Protection 
Agency. 

action:  Final  rule. 

summary:  Through  the  amended  Qean 
Air  Act  of  1990,  Congress  mandated  that 
EPA  promulgate  new  regulations 
requiring  that  gasoline  sold  in  certain 
areas  be  reformulated  to  reduce  vehicle 
emissions  of  toxic  and  ozone- forming 
compounds.  This  document  finalizes 
the  rules  for  the  certification  and 
enforcement  of  reformulated  gasoline 
and  pro\'isions  for  imrefonnulated  or 
conventional  gasoline. 

DATES:  The  regulations  for  the 
reformulated  gasoline  program  are 
effective  on  March  18, 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Re^er  as  of  March  18, 1994.  The 
information  collection  requirements 
contained  in  40  CFR  part  80  have  not 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  are 
not  effective  until  OMB  has  approved 
them.  EPA  will  publish  a  document  in 
the  Federal  Registo^  following  OMB 
approval  of  the  information  coIJection 
requirements. 

Retail  sale  of  reformulated  gasoline 
will  begin  on  January  1. 1995.  as  will 
the  provisions  for  the  "sirnple  model" 
certification,  the  anti-dumping  program 
for  conventional  gasoline,  and  the 
associated  enforcement  procedures.  (For 
all  ensuing  sections  of  this  dociunent, 
the  program's  beginning  date  of  January 
1, 1995  refers  only  to  the  retail  sale  of 
reformulated  gasoline.)  Certification  of 
reformulated  gasoline  by  the  "complex 
model"  and  compliance  with  the  Phase 
'  n  performance  standards,  will  begin 
January  1. 1998  and  January  1,  2000, 
respectively. 

ADDRESSES:  Materials  relevant  to  this 
FRM  are  contained  in  Public  Dockets  A- 
92-01  and  A-92-12,  located  at  room  M- 
1500,  Waterside  Mall  (grotmd  floor), 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  until  12  noon  and  from  1:30 
p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 


t  OR  FURTHER  MFORMATION  CONTACT: 
I  aul  Machiele  (reformulated  gasoline 
requirements),  U.S.  EPA  (RDSD-12), 
Regulation  Development  and  Suppoit 
Division.  2565  Plymouth  Road.  Ann 
Arbor.  MI  48105,  Telephone:  (313) 
J  66»-4264. 
C  eorge  LawTence  (reformulated  gasoline 
and  anti-dumping  enforcement 
reqiiirements).  U.S.  EPA  (6406J).  Field 
Operations  and  Support  EKvisitm,  501 
3rd  Street.  Washington,  DC  20005, 
Telephone:  (202)  233-9307. 
S  JPPLEMENTARY  INFORMATION:  Today's 
f  nal  rule  is  preceded  by  four  previous 
t  otices:  an  initial  notice  prc^msii^ 
s  andards  for  reformulated  and 
c  inventional  gasoline  (NPRM) 
p  Liblished  on  July  9, 1991  (56  FR 
3 1176).  a  supplemental  notice  (SNPRKC) 
p  ayished  on  April  16, 1992  (57  FR 
1 3416),  an  additional  NPRM  published 
o  a  February  26, 1993  (58  FR  1 1 722).  and 
a  notice  of  correction  far  Hiase  n 
SI  andards  published  on  April  1. 1993 
(I  a  FR  17175).  Insofar  as  the  rules 
fl  nalized  today  mirror  the  proposed 
St  andards,  those  previous  documents 
n  ay  be  referred  to. 

Today's  preamble  explains  the  basis 
m  td  purpose  of  the  final  rule,  focusing 

0  1  issues  that  have  been  revised  since 
tl  e  publication  of  the  correction  notice 
f<  r  the  Phase  II  performanc«  standards 
(!  8  FR  17175).  Support  documents. 

ii  eluding  the  Regulatory  Impact 

A  aalysii  (lUA),  are  available  in  Public 

E  xket  No.  A-«2-12. 

To  Request  Copies  of  This  Final  Rule 
C  mtact:  Del(ves  Frank.  U.S.  EPA 
(1 DSD-12),  Regulation  Developmmt 
ai  id  Support  Division.  2565  Plymouth 
R  >ad.  Ann  Arbor.  MI  48105.  Telephone: 
(;  13)  668-4295. 

Copies  of  the  preamble,  the  Final 
R  (gulatory  Impact  Analysis  (RIA).  the 
R  isponses  to  Comments  on  Enforcement 
P  ovisions  (RCEP).  the  complex  model. 
ih  e  simple  model  and  the  regulations  for 
ti  e  reformulated  gasoline  rulemaking 
ai  B  available  on  the  OAQPS  Technoli^y 
T  ansfer  Network  Bulletin  Board  System 
n  TNBBS).  The  TTNBBS  can  be 
a<  cessed  with  a  dial-in  phone  line  and 
a  ligh-speed  modem  (PH*  919-541- 
5;  42).  Tlie  parity  of  your  modem  should 
b<  set  to  none,  the  data  bits  to  8,  and 
ti  B  stop  bits  to  1.  Either  a  1200.  2400, 

01  9600  baud  modem  should  be  used. 
W  len  first  signing  on,  the  user  will  be 
re  mired  to  answer  some  basic 

is  ormational  questions  for  registration 
pi  rposes.  After  completing  the 
recistration  process,  proceed  tlimaigli 
toe  following  series  of  menus: 
IM)  OMS 

K)  Rulemaking  and  Reporting 

3)  Fuels 


(9)  Reformulated  gasoline 
A  list  of  Zff  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  "Ilie  six 
documents  mentioned  above  will  be  in 
the  form  of  a  ZIP  file  and  can  be 
identified  by  the  following  titles: 
"PREAMBLE.ZIP"  (preamble); 
"RIAFINAL.ZIP"  (RIA); 
"ENFORCE.ZIP-  (RCEP); 
••EPAFTNAL-ZIP"  (complex  model); 
"MODFINAL.ZIP"  (simple  model); 
"REGFINAL.ZIP"  (regulations).  To 
download  these  files,  type  the 
instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer 

^)>ownload.  <P>rotocol,  <E>xamine, 
<N>ew.  <L>ist.  or  <Help  Selection  or 
<CR>  to  exit:  H  filenameMp 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  Then 
go  into  your  own  software  and  tell  it  to 
receive  the  file  using  the  same  protocoL 
Programs  and  instructions  for  de- 
archiving  compressed  files  can  be  found 
via  <S>ystems  Utilities  from  the  top 
menu,  under  <A>rchivers/de-archivers. 

I.  Background 

The  purpose  of  the  reformulated 
gasoline  regulations  is  to  improve  air 
quality  by  requiring  that  gasoline  be 
reformulated  to  reduce  motor  vehicle 
emissions  of  toxic  and  tropospheric 
ozone-fcmning  compoimds,  as 
prescribed  by  section  211(k)(l)  of  the 
Clean  Air  Act  (CAA  or  the  Act),  as 
amended.  This  section  of  the  Act 
mandates  that  reformulated  gasoline  be 
sold  in  the  nine  largest  metropolitan 
areas  with  the  most  severe  siumnertime 
ozone  levels  and  other  ozone 
nonattainment  areas  that  opt  into  the 
program.  It  also  prohibits  conventional 
gasoline  sold  in  the  rest  of  the  country 
from  becoming  any  more  polluting  than 
it  was  in  1990.  This  requirement 
ensures  that  refiners  do  not  "dump" 
fuel  components  that  are  restricted  in 
reformulated  gasoline  and  that  cause 
environmentally  harmful  emissions  into 
conventional  gasoUne. 

Section  211(k)(l)  directs  EPA  to  issue 
regulations  that,  begiiming  in  1995. 
"require  the  greatest  reduction  in 
emissions  of  ozone-forming  and  toxic 
air  pollutants  ("toxics")  achievable 
through  the  reformulation  of 
amventional  gasoline,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  non  air-quality 
and  other  air-quality  related  health  and 
enTironmental  impacts  and  energy 
requirements."  The  Act  mandates 
certain  requirements  for  the 
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lefmmulated  gasoline  program.  Section 

211(k)(3)  spei^es  that  the  minimum 

requirement  for  reductions  of  volatile 
oiganic  compounds  (VOC)  and  toxics 
for  1995  through  1999,  or  Phase  I  of  the 
reformulated  gasoline  program,  must 
require  the  more  stringent  of  either  a 
formula  fuel  or  an  emission  reductions 
performance  standard,  measured  on  a 
mass  basis,  equal  to  15  percent  of 
baseline  emissions.  Baseline  emissions 
are  the  emissions  of  1990  model  year 
vehicles  operated  on  a  specified 
baseline  gasoline.  CAA  compositional 
specifications  for  reformulated  gasoline 
include  a  2.0  weight  percent  oxygen 
minimum  and  a  1.0  volume  percent 
benzene  maximum. 

For  the  year  2000  and  beyond,  the  Act 
specifies  that  the  VOC  and  toxics 
performance  standards  must  be  no  less 
than  that  of  the  formula  fuel  or  a  25 
percent  reduction  from  baseline 
emissions,  whichever  is  more  stringent. 
EPA  can  adjust  this  standard  upward  or 
downward  taking  into  account  such 
factors  as  feasibility  and  cost,  but  in  no 
case  can  it  be  less  than  20  percent. 
These  are  known  as  the  Phase  n 
reformulated  gasoline  performance 
standards.  Taken  together,  sections 
211(k)(l)  and  211(k)(3)  call  for  the 
Agency  to  set  standards  that  achieve  the 
most  stringent  level  of  control,  taking 
into  accotmt  the  specified  factors,  but 
no  less  stringent  than  those  described  by 
section  211(k)(3). 

The  reader  may  refer  to  the  April  16, 
1992  SNPRM  (57  FR  13416]  and  the 
February  26. 1993  NPRM  (58  FR  11722) 
described  in  more  detail  below),  the 
February  1993  Draft  Regulatory  Impact 
Analysis  (DRIA).  the  Final  Regulatory 
Impact  Analysis  (RIA),  and  Public 
Dockets  A-91-02  and  A-92-12  for  a 
thorough  description  of  the  goals  and 
regulatory  development  of  the 
reformulated  and  anti-dimiping 
programs  and  disciissions  of  a  number 
of  associated  technical  issues. 

A.  Regulatory  Negotiation  (Reg  Neg) 

Shortly  after  passage  of  the  Clean  Air 
Act  Amendments  of  1990,  EPA  entered 
into  a  regulatory  negotiation  with 
interested  parties  to  develop  specific 
proposals  for  implementing  both  the 
reformulated  gasoline  and  related  anti- 
diunping  programs.  These  parties 
included  representatives  of  the  oil  and 
automobile  industries,  vehicle  owners, 
state  air  pollution  control  officials, 
oxygenate  suppliers,  gasoline  retailers, 
environmental  organizations,  and 
citizens'  groups.  (See  the  1991  NPRM 
for  the  members  of  the  negotiating 
committee  and  a  discussion  of  the 
process  for  selecting  them.) 


In  August  1991  the  committee 
reached  consensus  on  a  program  outline 
and  signed  an  "Agreement  in  Principle" 
describing  that  consensus.  EPA  agreed 
to  propose  a  two-step  approach  to 
reformulated  gasoline.  The  first  step 
would  take  eBed  in  1995  and  utilize  a 
"simple  model"  to  certify  that  a  gasoline 
meets  applicable  emission  reduction 
standards.  The  simple  model  allovtrs 
certification  based  on  a  fuel's  oxygen, 
benzene,  heavy  metal  and  aromatics 
content  and  Reid  Vapor  Pressure  (RVP). 

Under  the  second  step,  according  to 
the  regulatory  negotiation  agreement. 
EPA  would  propose  a  "complex  model" 
to  supplant  the  simple  model  for 
certifying  compliance  with  these 
standards.  Certification  under  the 
complex  model  would  take  effect  4 
years  after  it  is  promulgated.  EPA  also 
agreed  to  propose  the  more  stringent 
Phase  n  emission  performance 
standards. 

B.  July  9, 1991  NPRM  (56  FR  31 1 76) 

The  first  NPRM  for  the  reformulated 
gasoline  program  was  published  prior  to 
the  conclusion  on  the  regulatory 
negotiations.  Normally,  in  a  negotiated 
rulemaking,  such  a  reg-neg  committee 
meets  to  develop  a  proposed  rule  which 
will  be  acceptable  to  all  parties.  If 
consensus  is  reached  on  a  proposed 
rule,  it  is  published  as  an  NPI^.  The 
committee  members  and  the  entities 
they  represent  agree  to  support  the 
proposal  and  not  to  seek  judicial  review 
of  the  final  rule  if  it  has  the  same 
substance  and  effect  as  the  consensus 
proposal.  In  this  case,  EPA  published  an 
NPRM  while  the  advisory  committee 
was  still  conducting  negotiations.  The 
Agency  believed  that  although 
consensus  of  the  members  on  an 
acceptable  rule  was  possible,  an  NPRM 
was  required  at  that  time  in  order  to 
meet  the  statutory  deadline. 

The  1991  NPRM  described  the 
provisions  of  both  a  program  to  require 
the  sale  of  gasoline  which  reduces 
emissions  of  toxics  and  ozone- forming 
volatile  organic  compounds  (VOCs)  in 
certain  nonattainment  areas  and  a 
program  to  prohibit  the  gasoline  sold  in 
the  rest  of  the  coimtry  from  becoming 
more  polluting.  The  1991  notice 
described  the  outline  of  the 
reformulated  gasoline  program  as 
required  by  statutory  provisions  and 
options  that  the  regulatory  negotiation 
committee  members  were  considering. 
Topics  included  in  the  1991  proposal 
consisted  of  the  derivation  of  the 
emission  standards,  fuel  certification  by 
modeling,  opt-in  provisions,  credits, 
anti-dumping  requirements,  and 
enforcement  provisions  for  all  aspects  of 
the  reformulated  gasoline  program. 


C.  April  16. 1992  SNPRM  (57  FR  13416} 

As  noted  above,  the  Agency's  SNPRM 
(57  FR  13416)  reflected  the  agreement 
reached  in  the  regulatory  negotiation 
that  had  been  conducted  to  develop 
reformulated  gasoline  regulations  under 
section  211(k).  The  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  described  the  standards  and 
enforcement  scheme  for  both 
reformulated  and  conventional  gasoline. 
It  also  included  specific  proposals  for 
the  simple  emission  model  to  be  used  in 
gasoline  certification  and  enforcement. 

D.  February  26. 1993  NPRM  (58  FR 
11722) 

In  tiieir  comments  on  the  SNPRM.  the 
ethanol  industry  expressed  concern  that 
the  reformulated  gasoline  rulemaking, 
as  proposed  in  the  SNPRM.  effectively 
excluded  ethanol  from  the  reformulated 
gasoline  market.  In  an  attempt  to 
address  their  concern,  the  Agency 
proposed  an  ethanol  incentive  program, 
at  the  direction  of  former  President 
Bush,  intended  to  promote  the  use  of 
ethanol  (and  other  renewable 
oxygenates)  in  reformulated  gasoline. 
The  objective  of  the  proposed  renewable 
oxygenate  program  was  to  enhance  the 
mancet  share  for  renewable  oxygenates 
while,  theoretically,  maintaining  the 
overall  environmental  benefits  of  the 
reformulated  gasoline  simple  model. 
This  would  be  accomplished  by 
offsetting  any  increase  in  volatility  that 
may  result  from  the  inclusion  of  ethanol 
with  volatility  reductions  that  occur  in 
the  rest  of  the  RFC  pool.  This  volatility 
balancing,  however  would  not  take  into 
account  any  increase  in  volatility  in-use 
due  to  mixing  of  ethanol  and  non- 
ethanol  gasoline  blends  (commingling). 
The  renewable  oxygenate  program 
would  not  be  required  in  class  B  areas 
(the  South)  unless  a  state  requested 
inclusion  in  the  program.  Thus,  the 
NPRM  (58  FR  11722)  for  reformulated 
gasoline  proposed  revisions  to  the 
simple  model,  as  well  as  to  the 
associated  anti-diunping,  and 
enforcement  provisions.  Also  included 
in  the  NPRM  were  the  proposed 
complex  model  for  certification  of 
reformulated  gasoline  and  the  proposed 
Phase  n  performance  standards.  The 
complex  model  is  now  scheduled  to 
take  effiect  January  1, 1998.  The  complex 
model  will  provide  a  method  of 
certification  based  on  the  fuel 
characteristics  such  as  oxygen,  benzene, 
aromatics.  RVP,  sulfur,  olefins  and  the 
percent  of  fuel  evaporated  at  200  and 
300  degrees  Fahrenheit  (E200  and  E300, 
respectively).  The  NPRM  also  proposed 
Phase  n  standards  for  reformulated 
gasoline  which  are  to  take  effect  in  the 


year  2000.  ts  praacnbed  by  section 
211(k)(3)  of  the  Qean  Air  Act  (CAA). 
The  proposed  VOC  petfcmnance 
stanoard  was  20-32  percent  for  class  B 
and  26-35  percent  for  class  C  EPA 
proposed  to  set  the  toxic  standard  at  20 
or  25  percent  reduction  since  additional 
toxics  control  was  not  fb\md  to  be  cost 
effective  and.  in  most  cases,  these 
greater  toxics  reductions  were  expected 
to  occur  thixm^  fael  reformulation  for 
VOC  control.  "Hie  NPRM  also  included 
proposed  NO.  performance  standards  of 
0-16  percent  in  classes  B  and  C  The 
proposed  NO.  standards  greater  than 
zero  were  not  required  by  the  CAAA. 
but  were  proposed  under  the  authority 
of  section  211(c)(1)  in  conjunction  with 
the  Phase  n  reformiilated  gasoline 
standards  of  the  Act  since  additional 
NO.  control  was  deoned  beneficial  and 
cost  effective  in  reducing  ambient  ozone 
levels. 

E.  Discossion  afhtafor  Canments  and 
Issues 

EPA  received  a  number  of  comments 
on  the  first  NPRM  (56  FR  31176).  the 
SNPRM  (57  FR  13416).  and  the  latest 
NPRM  (58  FR  11722)  lor  reftumulated 
and  conventional  gasoline.  Comments 
covered  a  wide  range  of  topics  including 
regulatory  procedure,  certification 
standards,  modeling  «mia«innff  by  the 
simple  and  complex  models,  the  role  of 
ethanol  and  other  oxygenates  in 
reformulated  gasoline,  vehicle  testing, 
the  anti-dumping  program.  Phase  II 
standards,  cost-e^tctiveness.  and  a 
number  of  enforcement-related  issues. 
EPA  has  conducted  an  analysis  of  the 
comments  received  and  duly  ccHisidered 
the  significant  issues.  Summaries  of 
these  comments  and  EPA's  responses  to 
them  are  contained  in  the  Final 
Regulatory  Impact  Analysis  and  the 
Summary  and  Analysis  of  Comments 
which  has  been  placed  in  the  docket  for 
this  rulemaking  (Public  Docket  No.  A- 
92-12).  Since  the  publication  of  the 
NPRM,  the  Agency  has  continued  to 
develop  the  complex  model.  The  first 
revisions  of  the  complex  emissions 
model  since  1993  NPRM  publication  for 
reformulated  gasoline  have  been 
provided  to  the  public  at  a  Jime  2. 1993 
pubbc  workshop.  EPA  developed 
several  complex  model  o{)tions  in  July 
which  was  provided  to  the  public  In 
October  of  1993.  a  draii  version  of  the 
final  complex  model  was  released  for 
public  inspection  as  well.  All  the 
iterations  of  the  complex  model  since 
the  pubUcation  of  the  1993  NPRM  have 
been  available  to  the  pubUc  via  a  public 
electronic  bulletin  board  and  in 
submittals  to  the  EPA  Air  Ood»t. 
Docket  No.  A-g2-12. 
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AH  the  various  campanents  of  this 
noemaking  are  being  finaUxed  in 
to  lay's  notice.  The  additional  time  has 
al  owed  adequate  public  review  of  tfas 
CG  mplex  model  and  its  implications  for 
th  9  reformulated  gasoline  Phase  II 
stindards. 

rhe  remainder  of  this  preamble  is 
01  janized  into  the  following  sections: 

n.    Treatment  of  Ethmol 
ml    Simple  Model  far  Refonnulated 
Gasoline  Comj^ance 
Complex  Model 

Augmenting  the  Models  Through  Testing 
n>ase  0  (Post-1999)  Reformulated 
Gasoline  Perfomiance  Standards  and 
NO.  Standards  for  Refannulated 
Gasoline 
Enforrement 

Anti-Dumping  Requirements  far 
Conventional  Guotine 
And-Dnrnping  CcsBpliaoce  and 
EniDtcement  i^quireioents  for 
Conventional  GMoline 
Provisions  for  Opt-In  by  Other  Ozone 
Non- Attainment  Areas 
PMeral  Praraaptiao 
Environmental  and  Economic  Impacts 
PubHc  Participation 
Compiiance  With  the  Regidatoiy 
Flexft>ilit]r  Act 
Statutory  Authority 
X\|L    Admlnistradve  Datignatioa  and 

Ragulatoiy  Analysis 
XVV.    CompliaDoe  With  the  Paparwoik 

Reduction  Act 
XyfflL    Notice  Regarding  Registration  of 
Reformulated  Gasolines 

n.  [Treatment  of  Etfauol 

Background 

The  April  16, 1992  proposal  of  the 
Simple  Model  and  Phase  I  standards 
wa  3  designed  to  be  fuel  and  oxygenate 
nei  itral.  Ethanol,  however,  when  added 
to  ;asoline  in  the  amount  needed  to 
sal  sfy  the  oxygen  content  requirement 
of  he  Act  raises  the  Reid  vapor  pressure 
(R'  T)  of  the  resulting  blend  by  about  1 
psl  making  it  more  difBcuU  for  ethanol 
bletads  to  meet  the  mass  VOC 
performance  standards  than  blends 
ig  other  oxygenates.  For  ethanol  to 
ilended  with  the  RFC,  a  blendstock 
•line  with  an  RVP  low  enough  to 
tet  the  increase  resulting  from  adding 
^ol  would  have  to  be  obtained, 
lol  industry  representatives 
coi  imented  that  obtaining  such 
bk  idstocks  would  be  bodi  difficult  and 
ex  ensive,  becatise  "sub-RVP" 
ble  idstocks  would  be  more  costly  to 
ref  ne  and  because  blendstock 
pr<  duction  would  be  controlled  by 
pet  roletun  refiners.  Methyl  tertiary  butyl 
eth  3r  (MTBE).  an  oxygenate  which  does 
no(  boost  a  fuel's  RVP.  which  is  derived 
froi  n  methanol  gas  and  the  petroleum 
pre  duct  isobutylene  and  whose  blends 
cai  readily  be  put  throvt^  petroleum 
pil  slines.  was  thought  to  be  the 


oxygenate  of  cboioe  for  most  refiners. 
EthMBol'a  representatives  thewized  that 
the  oil  indostiy  would  have  •  desire  to 
use  MTOE  orer  ethanol  and,  thus,  little 
incentive  to  make  the  sub-RVP 
blendstock  necessary  for  ethanol 
blending.  The  ethanol  industry 
contended  that  a  refonaulated  gasoline 
program  which  they  argued  would 
effectively  preclude  ethanol  was 
contrary  to  Coogress'  intent  that  ethanol 
have  a  role  in  the  program.  Tlaey  argued 
that  the  oxygen  content  requiranent  of 
section  21lCkK2)  was  motivated  in  large 
part  by  a  d«dn  to  expand  marfegtt  for 
ethanoL  They  noted  the  strong  support 
afforded  the  RFC  legislative  Initiative  by 
members  of  Congress  firom  agricultural 
states.  Thev  also  dted  statements  in  the 
legislative  hist(Hy  Indicating  some 
members'  expectation  that  the  RPG 
program  would  provide  an  incraastng 
market  for  ethaaoL 

Ethanol  representatives  contended 
that  the  benefits  of  ethanol  use  j\istify  its 
inclusion  in  the  RFG  pro-am. 
Specifically,  they  explained  that  ethanol 
is  currently  made  in  the  United  States 
from  domesticaDy-grown  grains, 
primarily  com,  and  thus  represents  an 
important  domestic  and  renewable 
source  of  energy.  Tliey  forther  eiqplained 
that  to  the  extent  ethanol  is  used  in 
place  of  imported  petroleum  products,  it 
promotes  the  nation's  energy 
independence  and  improves  its  balance 
of  trade,  and  that  ethanol  use  also 
strengthens  the  market  for  com, 
consequently  reducing  the  need  for 
price  supports.  Moreover,  as  a  biomass- 
based  product,  ethanol  is  potentially  a 
renewable  fuel  to  the  extent  the  energy 
derived  exceeds  any  fossil  fuel  energy 
consumed  in  producing  the  ethanol. 

In  view  of  ethanol's  importance  to  the 
nation's  energy  security  and  agricultural 
economy,  ethanol  representatives  urged 
that  the  proposal  be  revised  to  allow 
ethanol  to  effectively  participate  in  the 
RFG  market.  They  suggested  several 
possible  revisions.  For  example,  they 
argued  that  the  1  psi  waiver  granted  to 
certain  ethanol  blends  by  section  211(h) 
of  the  CAA  be  applied  to  ethanes- 
blended  RFG  under  section  211(k).  They 
reasoned  that  since  Congress  recognized 
in  the  provision  requiring  nationwide 
reductions  in  foel  RVP  that  ethanol 
required  such  a  waiver,  ethanol  should 
receive  a  similar  waiver  if  the  VOC 
performance  standard  for  RFG  sold  in 
the  smoggiest  cities  were  defined  in 
terms  of  a  required  reduction  in  RVP. 

If  the  section  211(h)  waiver  were  not 
available  to  RPG  ethanol  blends,  die 
ethanol  industry  suggested  that  the  VOC 
reduction  requirement  take  into  ■*^>^'wmt 
that  specific  VOCs  frtmi  various 
reformulated  gasolines  difiler  in  their 
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ozone  fanation  potentiaL  While 
ethanol  raises  a  fuel's  volatitity  and  thus 
its  VOC  emissions,  they  argued  that  the 
resulting  VOCs  are  less  ozone-forming 
than  those  that  would  otherwise  occur. 
They  urged  that  the  15  fwrcent 
reduction  requirement  should  thus  be 
interpreted  to  require  a  15  percent 
reduction  in  ozone-forming  potential, 
not  simply  mass  of  ozone-forming 
VOCs.  Ethanol  supporters  suggested 
additional  ways  of  encouraging  or  even 
requiring  ethanol  use  in  RFG.  The 
Governors  Ethanol  Coalition,  for 
instance,  suggested  that  EPA  require  the 
RFG  market  to  satisfy  its  oxygenate 
requirements  through  a  minimum 
percentage  of  domestically  produced 
renewable  fuel. 

Based  on  ethanol's  importance  to  the 
nation's  energy  and  agricultural  policy. 
President  Bush  on  October  1, 1992 
announced  a  plan  to  allow  ethanol  to 
effectively  compete  in  the  RFG  program, 
with  the  expectation  that,  with  barriers 
removed,  ethanol  use  would  grow.  In 
heu  of  an  RVP  waiver,  or  inclusion  of 
ozone  reactivity  this  plan  was  based 
upon  provisions  of  section  211(k)(l) 
aUowing  the  Administrator  to  take  into 
consideration  cost,  energy  requirements, 
and  other  specified  factors  in  setting 
RFG  performance  standards.  The  most 
significant  part  of  this  plan  called  for 
EPA  to  "establish  rules  for  reformulated 
gasoline  in  all  northern  cities  that  will 
have  the  effect  of  granting  a  one-pound 
waiver  for  the  first  30  percent  market 
share  of  ethanol  blends,  while  achieving 
environmental  benefits  comparable  to 
those  provided  for  in  EPA's  proposed 
rule  and  regulatory  negotiation."  The 
environmental  benefits  of  the  pro|>osed 
RFG  program  would  be  maintained  by 
offsetting  any  increase  in  volatility  of 
PSG  containing  ethanol  v^iih  reductions 
in  the  volatility  of  the  rest  of  the 
refomiuloteo  gf-soiir?*  pooi.  !n  response 
to  the  annouacer>ei.it  hy  5  rmer 
FTesident  Bush,  EPA  propo-ed  on 
Fobmary  26. 1993  provisions  to  provide 
an  RVT  (aiid  VOC)  incentive  for  the  use 
in  rfrformulated  gssoline  of  renewable 
oxyg'.'nates  such  as  ethai:iol. 


B.  Concerns  With  the  Proposed 

At  the  time  of  the  February  26. 1993 
proposal,  EPA  had  a  number  of 
concerns  with  respect  to  its  legality, 
energy  benefits,  and  environmental 
neutrality.  Nevertheless,  we  proposed 
the  provisions  for  public  comment  in 
the  hope  that  these  concerns  could  be 
overcome  based  on  new  data  and 
information  developed  in-house  or 
received  through  public  comment  Since 
the  time  of  the  proposal  these  concerns 
have  been  enhanced.  Additional  data 
and  information  has  been  developed 


which  indicates  that  energy  benefits 
would  be  unlikely  to  occur  as  a  result 
of  the  proposal.  While  the  production  of 
much  of  the  ethanol  in  the  coimtry 
produces  on  the  margin  more  energy 
and  uses  less  petroleum  than  went  into 
its  production,  a  recent  study  by  the 
Department  of  Energy  (refer  to  DOE's 
comments  on  the  proposal)  indicates 
that  the  margin  disappears  when 
ethanol  is  mixed  with  gasoline.  The 
energy  loss  and  additional  petroleum 
consumption  necessary  to  reduce  the 
volatility  of  the  blend  to  offset  the 
volatility  increase  caused  by  the  ethanol 
causes  the  energy  balance  and 
petroleum  balance  to  go  negative.  Since 
the  potential  energy  benefits  were  the 
basis  in  the  proposal  for  providing  the 
incentives  for  renewable  oxygenates,  the 
justification  for  the  proposal  no  longer 
exists. 

Additional  data  and  information  has 
also  been  developed  which  indicates 
that  VOC  emissions  would  increase 
significantly  under  the  proposal.  As 
discussed  in  section  I  of  the  RIA,  the 
commingling  effect  of  mixing  ethanol 
blends  with  non-ethanol  blends  in 
consumer's  fuel  tanks,  the  effect  of 
ethanol  on  the  distillation  curve  of  the 
blend,  and  unrestricted  early  use  of  the 
complex  model  combined  result  in 
roughly  a  6-7.5%  increase  in  gasoline 
vehicle  VOC  emissions  even  though 
there  is  no  increase  in  the  average  RVP 
of  in-use  gasoline.  As  a  result,  the 
proposal  would  have  sacrificed  40  to  50 
percent  of  the  VOC  control  that  is 
required  under  section  211  (k)  for 
reformulated  gasoline  in  exchange  for 
incentives  for  what  is  likely  to  have 
been  only  a  marginal  increase  in  the 
market  share  of  ethanol  in  reformulated 
gasoline  and  no  energy  benefits  or  cost 
savings. 

As  discussed  in  section  I  of  the  RIA, 
ethanol  is  not  excluded  fi"om  competing 
in  the  reformulated  gasoline  market 
under  the  provisions  of  the  April  16. 
1992  SNPRfyl.  As  a  result  of  the 
economic  advantage  of  ethanol  over 
other  oxygenates,  ethane!  should 
maintain  a  significant  market  share 
under  the  reformulated  gasoline 
program  even  without  the  renewable 
oxygenate  incentives  proposed  in  the 
February  16,  1993  proposal,  .^s  a  result, 
the  actual  ethanol  market  share  increase 
es  a  result  of  the  renewable  oxygenate 
prov  isioFxS  would  be  expected  to  be  far 
less  than  the  maximum  of  30%  for 
which  incentives  were  provided.  Given 
the  relatively  small  increase  in  ethanol 
demand  as  a  result  of  the  renewable 
ox\'genate  provisions  in  exchange  for 
such  a  large  loss  in  the  environmental 
control  of  the  reform\ilated  gasoline 
program,  there  does  not  appear  to  be 


any  justification  for  promulgating  these 
provisions. 

Furthermore,  comments  were 
received  from  virtually  all  parties, 
including  ethanol  industry 
representatives,  that  the  proposal  was 
unworkable  and  would  significantly 
increase  the  cost  of  the  reformulated 
gasoline  program.  While  EPA  maintains 
that  the  program  would  have  provided 
an  ecoiramic  incentive  for  the  use  of 
renewable  oxygenates  in  reformulated 
gasoline  up  to  a  30%  market  share,  EFA 
acknowledges  that  the  proposal  would 
have  intruded  into  the  efficient 
operation  of  the  marketplace,  impacting 
the  cost  of  the  reformulated  gasoline 
program.  As  a  result,  after  taking  into 
account  the  cost,  non-air  quaUty  and 
environmental  impacts,  and  energy 
impacts,  EPA  has  found  itself  with  no 
choice  but  to  back  away  from  the 
renewable  oxygenate  provisions  of  the 
February  26, 1993  proposal 

C.  Pmvisions  for  the  Final  Ride 

In  lieu  of  the  renewable  oxygenate 
proposal,  EPA  investigated  a  number  of 
options  aimed  at  making  the  program 
more  workable  by  reducing  the  foel 
tracking,  recordkeeping,  and 
enforcement  burden  associated  with  the 
proposal.  While  such  options  tended  to 
make  the  program  more  workable  from 
the  standpoint  of  the  refining  and  fuel 
distribution  processes,  they  also  tended 
to  either  reduce  the  assurance  that  the 
environmental  benefits  of  the  program 
would  be  achieved  in  all  areas  covered 
by  the  RFG  program,  or  to  place 
additional  restrictions  on  the  flexibihty 
contained  in  the  proposal  for  blending 
ethanol  into  gasoline.  Given  this  and  the 
other  concerns  with  the  proposal  (cost, 
lack  of  energy  benefits,  significant 
envircmnenlal  loss,  etc.),  EPA  did  tiot 
believe  the.se  options  to  be  appropriate 
or  justifiable  either  under  the  provisions 
cf  section  211(k)  of  the  Act.  The  reader 
is  referred  to  the  Fiaal  Regulatory 
Impact  Analysis  for  a  detailed 
discussion  of  the  rrnewable  oxygenate 
program. 

A  number  of  commenters  suggested 
alternative  provisions  (1.0  psi  RVP 
waiver  for  ethanol  blends,  inclusion  of 
ozone  reactivity  in  the  standard  setting 
process,  mandates  for  refiners  to 
provide  clear  gasoline  blendstock  for 
downstream  blending  with  ethanol,  etc.) 
to  the  proposed  renewable  oxygenate 
program  to  allow  ethanol  to  play  a  larger 
rcle  in  the  refcnnuiated  gasoline 
program.  It  was  argued  that  without 
such  provisions  ethanol  would  be 
excluded  &om  the  market  entirely  in 
direct  conflict  with  the  intent  of 
Congress  in  the  CAA. 
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EPA,  however,  does  not  agree  that 
ethanol  is  excluded  from  competing  in 
the  reformulated  gasoline  marketplace 
under  the  provisions  of  the  April  16, 
1992  proposal.  In  fact,  as  imder  the 
recently  implemented  wintertime 
oxygenated  fuels  program,  ethanol  is 
expected  to  significantly  increase  its 
market  share  under  the  reformulated 
gasoline  program,  especially  in 
Midwestern  areas  where  ethanol  enjoys 
State  tax  incentives  and  relatively  low 
distribution  costs.  In  addition,  not  only 
is  ethanol  expected  to  compete  as  an 
alcohol,  but  it  also  may  compete  with 
methanol  as  an  ether  feedstock  in  the 
future.  As  a  result,  EPA  believes  that  the 
treatment  of  ethanol  blends  under  the 
April  16, 1992  proposal  is  entirely 
consistent  with  the  intent  of  Congress  as 
expressed  in  section  211(k)  of  the  CAA. 

The  alternative  provisions  (1.0  psi 
RVP  waiver  for  ethanol  blends, 
inclusion  of  ozone  reactivity  in  the 
standard  setting  process,  mandates  for 
refiners  to  provide  clear  gasoline 
blendstock  for  downstream  blending 
with  ethanol,  etc.)  suggested  by  various 
commenters  to  further  enhance  the 
competitiveness  of  ethanol  in  the 
reformulated  gasoline  program  are  not 
appropriate.  These  provisions  are  both 
outside  of  EPA*8  legal  authority  under 
the  CAA,  and  indefensible  from  an 
enviroi^mental  and  scientific 
standpoint.  The  1.0  psi  waiver  for 
example,  could  easily  forfeit  all  VOC 
emission  reductions  otherwise  achieved 
by  the  reformulated  gasoline  program.  A 
move  away  fit>m  the  mass  based 
standards  of  the  Act  to  reactivity  based 
standards  is  not  only  imsupportable  on 
the  basis  of  the  available  scientific 
information,  but  even  if  EPA  were  able 
to  do  so,  it  would  be  imlikely  to  provide 
any  significant  advantage  for  ethanol 
blends.  As  discussed  in  section  I  of  the 
RIA,  the  recent  urban  airshed  modeling 
studies  claiming  that  ethanol  blends 
with  a  1.0  psi  waiver  do  not  increase 
ozone  relative  to  aaMTBE  blended 
reformulated  gasoline  are  frought  with 
invalid  assumptions  and  inconsistencies 
and  are  not  apphcable  to  the 
reformulated  gasoline  situation.  As  a 
result,  they  provide  no  credible 
scientific  support  for  special  provisions 
for  ethanol  in  the  context  of  the 
reformulated  gasoline  program. 

Given  the  lack  of  justification  for  the 
renewable  oxygenate  provisions  of  the 
February  26, 1993  proposal,  the  options 
considered  for  simplifying  that 
proposal,  and  other  alternative 
provisions  recommended  by 
commenters,  EPA  is,  thus,  basing  the 
oxygenate-related  provisions  of  the  final 
rule  on  the  provisions  as  proposed  in 
the  April  16, 1992  proposal.  Despite  this 


decisio  a,  EPA  still  believes  ethanol  will 
be  able  to  compete  favorably  in  the . 
reformi  dated  gasoline  market  either  as  a 
direct  c  dditive  or  as  an  ether  feedstock 
as  disc  issed  above.  As  such,  EPA 
believe  s  that  the  nationwide  production 
of  etha  lol  will  increase  as  a  result  of 
this  ru  emaking  with  corresponding 
benefit  to  our  Nation's  agricultural 
sector,  -lowever,  the  increase  may  not 
be  as  It  rge  as  it  otherwise  would  have 
been  h  d  an  incentive  program  been 
promu  gated  for  ethanol.  Tlie  reader  is 
referre(  to  section  I.  of  the  RIA  for 
additic  oal  description  of  the  comments 
and  in:  ormation  which  led  up  to  this 
decisio  n. 

m.  Sin  iple  Model  for  Reformulated 
Gasolii  te  Compliance 

In  ac  :ordance  with  section  211(k)  of 
the  Cla  m  Air  Act,  EPA  requires  that  in 
order  fpr  a  gasoline  to  be  certified  as 
reformulated,  it  must  contain  at  least  2.0 
weight  percent  oxygen,  no  more  than 
1.0  vol  mie  percent  benzene,  and  no 
heavy  i  netals  (unless  a  waiver  is 
grante<  );  result  in  no  increase  in  NOx 
emissii  >ns;  and  achieve  required  toxics 
and  VQC  emission  reductions.  The 
VCK].  IfOx.  and  toxics  emission 
requirements  effective  between  January 
1,  199^  and  December  31. 1997  and 
EPA's  derivation  of  them  are  set  forth 
below. 

Two  methods  by  which  refiners  can 
certify  their  fuel  as  meeting  the  VOC, 
NOx.  and  toxics  requirements  of 
reform  jlated  gasoline  are  contained  in 
this  ru  emaking.  The  first,  by  use  of  a 
"Simp  e  Model,"  is  described  in  this 
sectiot .  A  second  method,  the  use  of  the 
"Comi  lex  Model"  is  described  in 
Sectioi  I IV.  Provisions  for  augmenting 
the  Co:  nplex  Model  through  vehicle 
testing  are  described  in  Section  V.  For 
reason  i  set  forth  in  the  April  16, 1992 
SNTRI 1  (57  FR  13417-13418)  and 
discus  ied  Section  V,  vehicle  testing  is 
not  an  option  as  a  separate,  stand-alone 
metho  I  of  certification.  First,  models 
can  be  ter  reflect  in-use  emission  effects 
since  t  ley  can  be  based  on  the  results 
of  mul  iple  test  programs.  Second. 
indivi(  ual  test  programs  may  be  biased, 
either  ntentionally  or  unintentionally. 
Third,  fuel  compositions  tend  to  vary 
due  in  part  to  factors  beyond  the  control 
of  fuel  suppliers,  potentially  requiring 
testing  of  each  batch  if  a  model  is  not 
used,    inally,  models  make  more 
efficiei  It  use  of  scarce  and  expensive 
emissi  )ns  effects  data  than  is  otherwise 
possible.  For  these  reasons,  EPA 
believi  is  that  the  modeling  options 
promu  [gated  by  EPA  are  necessary  for 
the  rel  irmulated  gasoline  program  to 
achiev  b  its  environmental  objectives 
and  to  minimize  the  costs  of  the 


program.  Conunents  were  received 
suggesting  that  EPA  allow  certification 
based  on  testing  as  an  optional  means  of 
certification.  However,  for  the  same 
reasons  discussed  above,  EPA  does  not 
believe  such  an  option  would  be 
appropriate.  EPA  would  have  much  less 
certainty  that  the  results  of  the  test 
program  were  valid. 

At  the  time  of  the  simple  model 
proposal,  while  a  number  of  fuel 
parameters  were  thought  to  impact 
emissions,  data  were  sufficient  for  only 
a  few  of  these  parameters  (Reid  vapor 
pressure,  fuel  oxygen,  benzene,  and 
aromatics)  to  quantify  their  effect  with 
reasonable  acciuBcy  for  use  in  an 
emissions  model.  For  those  additional 
parameters  which  were  thought  to 
impact  emissions  in  a  directionally 
clear,  but  as  of  yet  unquantifiable 
maimer  (sulfur,  T90,  and  olefins),  EPA 
proposed  that  they  be  capped  at  the 
refiner's  1990  average  level  to  prevent 
emission  effects  from  changes  in  their 
levels  from  undercutting  the  emission 
reductions  achieved  by  the  parameters 
contained  in  the  simple  model.  The 
effect  of  aromatics  on  VOC  and  NOx 
emissions  was  also  unclear,  but  instead 
of  being  capped,  it  was  believed  that  the 
level  of  aromatics  would  be  controlled 
by  the  role  aromatics  plays  in  the 
formation  of  air  toxics  emissions. 

Data  is  now  available  to  accurately 
quantify  not  only  the  effects  of  RVP, 
oxygen,  benzene,  and  aromatics  on 
emissions,  but  also  sulfur,  T90  (or 
E300),  olefins,  and  T50  (or  E200).  The 
effects  of  these  fuel  parameters  are 
incorporated  into  the  Complex  Model 
described  in  Section  IV. 

The  Complex  Model  is  the  most 
accurate  and  complete  model  currently 
available  for  use  in  the  reformulated 
gasoline  program.  Absent  any  other 
considerations,  EPA  would  require  use 
of  the  Complex  Model  for  purposes  of 
certification.  However,  based  on 
leadtime  considerations,  EPA  is 
allowing  use  of  either  the  Simple  or 
Complex  Model  during  the  first  three 
years  of  the  reformulated  gasoline 
program  as  proposed.  These  lead  time 
considerations  were  described  in  the 
April  1992  proposal  (57  FR  13417-8). 
EPA  is  providing  four  years  leadtime 
before  use  of  the  Complex  Model  is 
mandatory  to  allow  the  regulated 
industry  adequate  time  to  plan  and 
design  necessary  refinery  modifications, 
obtain  necessary  permits  and  capital, 
complete  construction,  and  complete 
start-up  and  equipment  shakedown. 
Furthermore,  EPA  has  every  confidence 
that  on  average  the  refiners  certifying 
their  fuel  using  the  Simple  Model  will 
achieve  the  emission  reductions  that 
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Congress  intended  for  the  reformulated 
gasoline  program. 

Various  conmnents  were  received 
criticizing  the  use  of  the  Simple  Model 
for  fuel  certification,  stating  that  it  had 
limited  flexibiUty,  discouraged 
innovation,  penahzed  refiners 
producing  cleaner  than  average  gasoUne 
in  1990,  and  should  be  scrapped.  Many 
of  these  comments  would  appear  to  be 
resolved  by  the  option  availaole  for 
early  use  of  the  Complex  Model. 
Therefore,  in  keeping  with  the  need  to 
provide  adequate  lead  time  and  the  fact 
that  compliance  with  the  Simple  Model 
will  produce  the  mandatory  VOC  and 
toxic  emission  reductions,  refiners  will 
be  permitted  to  use  the  simple  model  for 
certification  tintil  December  31. 1997. 
Until  this  date,  fuel  suppliers  will  have 
the  option  of  using  the  compiex  model 
instead  of  the  simple  model  to  take 
advantage  of  the  effects  of  parameters 
contained  in  the  ctHnplex  model  but  not 
contained  in  the  simple  model  (as 
described  in  the  following  paragraphs). 
The  reader  is  referred  to  the  April  16, 
1992  SNPRM  for  more  discussion  ef 
these  lead  time  provi^ons. 

A.  Simple  VOC  Emissions  Model 

The  simple  model  for  VOC  emissions 
is  comprised  of  fuel  ^;>ecifications  for 
RVP  and  oxygen.  Fuels  sold  at  retail 
outlets  must  have  an  RVP  during  the 
high  ozone  season  (June  1  through 
September  15)  of  no  more  than  7.2  psi 
in  VOC  control  region  1  (the  southern 
areas  typically  covered  by  ASTM  class 
B  during  the  summer)  and  8.1  psi  in 
VOC  control  region  2  (the  nortnem  areas 
typically  covered  by  ASTM  class  C 
during  the  summer).'  The  differences  in 
climate  between  these  two  t3rpei.  of  areas 
requires  a  cor^sponding  difference  in 
gasoline  volatility  tn  achieve  the  same 
emissions  effect.  Tne  period  of  June  1 
through  September  1 5  was  chosen  for 
the  high  ozone  season  because  most  of 
the  ozcne  violations  occur  during  this 
period.  (See  56  FR  24242  fcr  a 
discussion  of  the  determination  of  this 
period.) 

Section  211(k)(3)  of  the  Act  requires 
that  at  a  minimum  reformulated 
gasoline  comply  with  the  more  stringent 
of  either  a  15%  reduction  in  VOC 
emissions  or  a  formula  fuel  described  in 
that  section,  whichever  is  greater/ EPA 
has  determined  that  the  formula  fuel 
would  achieve  less  than  a  15% 
reduction  in  VOC.  As  such,  the 
minimum  VOC  emission  reduction 
required  by  the  Act  is  15%.  As 


'  Lower  RVT  li.iiiu  apply  for  fuels  that  comply 
under  averaging.  RVP  controls  also  Spply  from  Mdy 
1  to  May  31  for  fdcilittes  upstream  of  retail  outlets. 
These  usues  are  discussed  el.oewhere  in  this 
proposal. 


discussed  in  section  IV,  EPA  beheves 
that  the  VOC  emission  reduction  in 
VOC  control  region  2  from  a  fuel  with 
an  RVP  of  8.1  psi  and  2.0  weight  percent 
oxygen  will  be  sufficient  to  achieve  the 
minimum  15%  VOC  emission  reduction 
relative  to  the  Clean  Air  Act  baseline 
gasoline  (which  has  an  RVP  of  8.7  psi). 
In  VOC  control  region  1,  an  8.1  psi  RVP 
fuel  with  2.0  percent  oxygen  (which 
would  meet  the  minimum  15% 
reduction  requirement  relative  to  the 
CAA  baseline  fuel)  would  actually  have 
greater  emissions  than  a  fuel  meeting 
EPA's  Phase  0  RVP  control  standards 
for  VOC  control  region  1  (maximum 
RVP  of  7.8  psi).  EPA  believes  that  when 
Congress  designated  cities  for  inclusicHi 
in  the  reformulated  gasoline  program 
that  it  intended  the  program  to  provide 
emissions  reductions  in  addition  to 
those  provided  by  the  Phase  D  RVP 
requirements.  If  EPA  merely  required 
reformulated  gasoline  in  VOC  control 
region  1  to  meet  the  RVP  requirement 
for  VOC  control  region  2,  then  no 
reduction  in  VOC  emissions  %voukl 
accrue  under  the  first  phase  of  the 
reformulated  gasoline  program  beyond 
those  mandated  by  Phase  II  RVP 
standards.  EPA  projects  that  relative  to 
Phase  n  RVP  control  levels,  a  fuel  with 
7.2  psi  RVP  and  2.0  weight  percent 
oxygen  would  provide  VOC  emission 
reductions  in  VOC  control  region  1 
similar  to  those  obtained  in  VOC  control 
region  2. 

While  requiring  reformulated  gasoline 
sold  in  VOC  control  region  1  to  have  an 
RVT  of  no  more  than  7.2  psi  goes 
beyond  the  minimum  requirement 
stated  in  section  211(k)(3),  section 
211(k)(l)  authorizes  EPA  to  require 
emission  reductions  in  VOC  control 
region  1  of  this  magnitude  because  they 
are  achievable  considering  costs,  other 
air  quality  and  non-air  quality  impacts, 
and  the  energy  implications  of  such  a 
requirement. 

Similarly,  EPA  believes  that 
additional  VOC  reductions  are 
obtainabl6  if  refiners  are  allowed  to 
meet  the  RVP  and  oxjgcn  standards 
through  averaging.  If  refiners  wish  to 
take  advantage  of  averaging,  EPA  thus 
will  require  their  average  RVP  for  both 
VOC  control  regions  1  and  2  to  be 
reduced  by  0.1  psi  to  7.1  end  8.0  psi, 
respectively,  and  the  average  oxygen 
Ctiacent'TJtion  to  be  iiicrr-ased  to  2.1 
weight  percent  oxygen.  For  additional 
discussion  of  the  rationale  for  the  more 
st.-ingent  standard  in  VOC  control 
region  1  Bnd  the  increase  in  slringenry 
of  the  averaging  standards,  the  reader  is 
referred  to  the  April  16. 1992  SNPRM. 


B.  Simple  NCk  Emissions  Model 

The  Clean  Air  Act  requires  that  there 
be  no  NOx  emissions  increase  from 
reformulated  fuels.  Based  on  data 
available  during  the  regulatory 
negotiations  and  at  the  time  of  the  April 
16. 1992  proposal,  it  appeared  that  fuel 
oxygen  content  and  the  type  of 
oxygenate  used  may  have  an  impact  on 
NOx  emissions  while  no  other  simple 
model  parameter  appeared  to  have  such 
an  impact.  Due  to  the  statutory- 
requirement  for  oxygenate  use,  and  the 
lack  of  any  other  parameters  in  the 
simple  model  by  which  refiners  could 
offset  any  NOx  increase,  EPA  needed  to 
place  restrictions  on  the  amount  of 
oxygen  that  could  be  added  to  the  fiiel 
in  order  to  prevent  NOx  emission 
increases.  EPA  proposed  on  the  basis  of 
the  data  then  availaUe  that  MTBE 
blends  containing  up  to  2.7  weight 
percent  (wt%)  oxygen  and  other  blends 
containing  up  to  2.1  wt%  oxygen  would 
be  presumed  to  result  in  no  NOx 
increase.  Greater  oxygenate 
concentrations  could  not  be  permitted 
due  to  the  risk  of  NOx  emission 
increases. 

When  additional  data  became 
available,  however,  there  did  not  appear 
to  be  any  significant  difference  between 
the  NOx  emission  effects  of  oxygen  from 
different  oxygenates.  Furthermore,  it 
appeared  that  reducing  the 
concentration  of  a  number  of  additional 
fuel  parameters  (aromatics,  olefins, 
sulfur,  etc)  could  reduce  NOx 
emissions.  Since  these  fuel  parameters 
all  tend  to  be  reduced  to  varying  degrees 
when  oxygenates  are  added  to  gasoline, 
EPA  proposed  in  its  February  26, 1993 
proposal  that  all  oxygenates  be  assiuned 
to  result  in  no  NOx  emission  Increase 
\mder  the  simple  model  up  to  2.7  wt% 
oxygen. 

Under  the  final  Complex  Model 
discussed  in  Section  IV,  oxygen  has 
been  found  to  result  in  no  NOx  increase, 
in  fact,  it  results  in  a  very  slight 
decrease.  However,  the  other  changes 
that  occur  to  the  fuel  when  oxygenates 
are  added  both  increase  and  decrease 
NOx  emissions  (increases  in  E200 
increase  NOx  emissions  while 
reductions  in  sulfur,  olefins,  aromatics, 
and  increases  in  E300  red'jce  NOx 
emissions).  Tvpicaily  the  effect  of  these 
o'Jher  fuel  char.gcs  will  be  to  further 
reduce  NOx  emissions.  However,  there 
is  no  conlrol  plarod  on  E2C0  levels 
undrr  tlie  simple  iPfKiel,  and  the  levels 
of  sulfur,  olefins,  an  E300  are  only 
consfained  to  the  refinors  1930 
baseline  levels  ( u-omatirs  is  controlled 
indirectly  to  some  degren  by  the  toxics 
requirement).  As  a  result,  th(»re  is  no 
assurance  under  the  simple  model  that 
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oxygenate  addition  will  not  increase 
NOx  emissions.  The  more  oxygenate 
added,  the  greater  the  increase  in  E200, 
and  the  greater  the  possibility  for  a  NOx 
increase.  For  this  reason  EPA  believes  it 
is  still  appropriate  to  cap  the  maximum 
oxygen  content  under  the  Simple  Model 
at  2.7  wt%.  Any  higher  oxygen 
concentrations  will  require  use  of  the 
complex  model. 

However,  for  a  number  of  reasons, 
EPA  believes  it  is  appropriate  for  any 
oxygenate  up  to  3.5  weight  percent 
ox>-gen  to  be  prestuned  to  resiilt  in  no 
NOx  emission  increase  under  the  simple 
model  during  those  months  without 
ozone  violations  (e.g.,  winter  months) 
imless  a  state  requests  that  oxygenate 
levels  be  limited  to  the  2.7  wt%  oxygen 
level  applicable  diuing  those  months 
with  ozone  violations.  First,  although 
there  are  a  number  of  concerns 
associated  with  NOx  emissions,  the 
main  concern  of  focus  in  this 
rulemaking  is  ozone  which  is  for  the 
most  part  a  simunertime  problem. 
Second,  while  there  is  no  assurance  that 
individual  batches  of  gasoline 
containing  more  than  2.7  wt%  oxygen 
will  not  increase  NOx  emissions,  the 
increase,  if  any,  would  be  small  (i.e., 
likely  less  than  1  percent).  Third,  on 
average  across  all  fuel  produced  by  all 
refiners  in  an  area,  a  NOx  reduction  may 
still  occur.  Foiuth,  there  are  benefits  to 
the  use  of  oxygenates  during  the  winter 
months  (lower  CD  and  air  toxics 
emissions)  that  may  be  more  important 
to  individual  states  than  the  certainty 
that  no  one  batch  of  fuel  increases  NOx 
emissions  relative  to  the  1990  baseline. 

A  state  may  make  a  request  for  the  2.7 
wt%  oxygen  limit  to  apply  during  the 
non-ozone  season  when  it  believes  that 
the  use  of  higher  oxygenate  levels 
would  interfere  with  attainment  or 
maintenance  of  another  ambient  air 
quality  standard  (other  than  ozone)  or 
another  air  quality  problem.  This 
proposal  parallels  the  Regulatory 
Negotiation  Agreement  of  August  16, 
1991  and  EPA's  letter  to  the  Renewable 
Fuels  Association  dated  August  14, 
1991. 

C.  Simple  Toxics  Emissions  Model 

Under  section  211(k)(3),  EPA  must  at 
a  minimum  require  the  more  stringent 
of  either  a  specified  formula  fuel  or  a  15 
percent  reduction  in  toxics  emissions 
from  that  of  baseline  gasoline.  All  five 
of  the  toxic  air  pollutants  that  section 
211(k)(10)  of  the  Act  specifies  for 
control  through  refonnulated  gasoline 
(benzene,  1.3-butadiene,  polycyclic 
organic  matter  (POM),  formaldehyde, 
and  acetaldehyde)  also  fall  imder  the 
category  of  VOCs.  Exhaust  emissions 
include  unbumed  benzene  and  benzene 


formed  rom  other  aromatics  during  the 
combusi  ion  process.  Benzene,  an 
aromatii  compound,  is  a  natural 
compon  mt  of  gasoline  and.  as  such,  is 
present  n  evaporative,  running  loss  and 
refuelin  ;  emissions  (nonexhaust 
emissio:  s).  However,  nonexhaust  VOC 
and  ben  »ne  emissions  data  are  only 
availabl  t  in  sufficient  quantities  imder 
high  ozc  ne  test  conditions.  Therefore, 
nonexht  ust  benzene  emissions  are  not 
considei  ed  outside  of  the  high  ozone 
season. '  'he  four  other  toxic  air 
poUutai  ts  subject  to  control  by 
reformu  ated  gasoline  are  not  pi  esent  in 
gasoline  and  hence  are  solely  pi  oducts 
of  comb  istion. 

The  efuations  that  represent  the 
simple  1  lodel  for  air  toxics  emissions 
are  shoM  rn  in  section  80.42  of  th3 
regulati(  tns.  The  derivation  and 
referenc  jd  work  is  given  in  the 
regulate  ry  impact  analysis. 

Only :  ninor  changes  were  made  to  the 
propose  i  simple  toxics  model.  One 
change  f  xcluded  ethane  fi'om  the 
exhaust  jVOC  baseline  emissions  as 
discussed  below  in  Section  U1.D.3.  The 
weight  Bactions  of  the  various  toxitis  as 
a  functien  of  VOC  have  also  been 
adjusted  accordingly,  resulting  in  no  net 
change  in  predicted  toxics  performance 
for  a  paj  ticular  fuel.  At  the  request  of 
commei  ters,  EPA  has  also  included  the 
oxygens  tes  tertiary  amyl  methal  ether 
(TAME  I  and  ethyl  tertiary  amyl  ether 
(ETAE)  is  well  as  provisions  for  other 
oxygenj  tes  and  mixed  oxygenates.  Due 
to  their  iimilar  chemical  makeup, 
methyl  i  tthers  (such  as  TAME)  and  ethyl 
ethers  (i  uch  as  ETAE)  are  to  be  modeled 
using  the  same  equations  as  for  MTBE 
and  as  f  )r  ETBE,  respectively.  Higher 
alcoholi  will  be  modeled  using  the  same 
equatio]  is  as  for  ethanol.  Higher  ethers 
will  be  modeled  as  ETBE  for  all  air 
toxics,  i  ince  ETBE  was  the  highest  ether 
for  whi(  h  toxics  data  were  available. 

D.  Base  ine  Determination 

Wher !  the  performance  standard  is 
more  sti  ingent  than  the  formula,  the  Act 
require!  EPA  to  promulgate  standards 
for  the  ferformance  of  reformulated 
gasoline  that  are  relative  to  emission 
levels  b  om  baseline  vehicles  using 
baselint  fuel.  In  order  to  determine 
whethei  fuels  meet  the  performance 
require!  nents  of  reformulated  gasoline 
under  tie  simple  model,  EPA  must 
therefoi  s  establish  the  baseline  to  which 
the  emi  >sion  performance  of 
reformi  lated  fuels  are  to  be  compared. 
The  fol  owing  discussion  describes  how 
EPA  de  ived  the  emission  baselines. 

1.  Cont  ol  Periods 

Befoi  J  the  emission  baselines  can  be 
determ  aed,  the  time  frame  over  which 


fiiel  performance  will  be  evaluated  must 
be  identified.  Section  211(k)  of  the  Act 
requires  control  of  VOC  emissions 
during  the  "high  ozone  season."  For  the 
purposes  of  this  rulemaking,  the  high 
ozone  season  is  defined  to  be  June  1 
through  September  IS.  This  period 
covers  the  vast  majority  of  days  during 
which  the  national  ambient  air  quality 
standard  for  ozone  is  exceeded 
nationwide  and  is  consistent  with  the 
period  covered  by  EPA's  gasoline 
volatility  control  requirements.  All 
gasoline  at  service  stations  must  thus 
comply  with  the  reformulated  gasoline 
requirements  during  this  period.  Also  in 
keeping  with  the  gasoline  volatility 
control  rulemaking  the  "VOC  control 
Period"  for  compliance  with  the 
reformulated  gasoline  provisions 
upstream  from  the  service  station 
(necessary  to  ensure  complying  fuel  is 
available  at  the  service  stations  during 
the  high  ozone  season)  is  May  1  through 
September  IS. 

2.  Baseline  Gasoline 

The  fuels  to  be  used  in  determining 
baseline  emissions  are  unchanged  from 
the  February  26, 1993  proposal  and  are 
shown  below. 

Table  IIM.— Baseune  Fuel 
Compositions 


Winter 


Sulfur,  ppm 

Benzene,  volume 
percent 

RVP,  psi 

Octane;  R-t-M/2 

T10,  degrees  F 

T50,  degrees  F 

T90,  degrees  F 

Aromatics,  volume 
percent 

Olefins,  volume  per- 
cent   

Saturates,  volume 
percent 


3.  Definition  of  Ozone-Forming  VOC 

The  Act  requires  reductions  in 
emissions  of  ozone-forming  VOCs.  This 
interpretation  is  consistent  with  the 
focus  of  Section  211(k)  on  the  areas  vsrith 
the  most  extreme  ozone  pollution 
problem.  EPA  proposed  in  April  16. 
1992  that  methane  would  be  excluded 
from  the  definition  of  VOC  on  the  basis 
of  its  low  reactivity  in  keeping  with  past 
EPA  actions,  but  included  all  other 
VOCs  including  ethane.  EPA  further 
proposed,  however,  that  should  the 
Agency  modify  the  definition  of  VOC, 
we  might  do  so  for  the  reformulated 
gasoline  rulemaking  as  well.  As 
discussed  in  the  February  26, 1993 
proposal,  EPA  has  also  modified  the 
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definition  of  VOC  to  exclude  ethane  in 
a  separate  Agency  rulemaking  (57  FR 
3941).  As  a  result,  the  performance  of 
fuels  meeting  the  VOC  emission 
requirements  under  the  simple  model 
are  expressed  on  a  non-methane,  non- 
ethane  basis.  This  change  resulted  in 
sUght  changes  to  the  simple  model 


equations  previously  proposed,  but  the 
overall  results  of  the  simple  model  are 
essentially  imaffected. 

4.  Simple  Model  Baseline 

The  following  table  shows  the 
baseline  emissions  under  the  simple 
model  which  result  from  the 
assumptions  discussed  above.  Since  the 


MOBILE  model  does  not  estimate  toxics 
emissions,  however,  separate  data  and 
information  was  necessary  to  determine 
their  baseline  emissions.  The  toxics 
baseline  was  developed  in  essentially 
the  same  manner  as  that  proposed  in  the 
April  16, 1992  proposal.  An  explanation 
of  this  derivation  can  be  found  in 
Section  n  of  the  RIA. 


Table  III-2.— Simple  Model  Baseune  Emissions 


Exhaust  VOCs  (g/mi) , 

Non-Exhaust  VOC  (g/mi)  ., 

Total  VOCs  (g/m)  , 

Exhaust  Benzene  (mg/mi) 

Evaporative  Benzene 

Running  Loss  Benzene  ..... 

Refueling  Benzene , 

1,3-Butadiene 

Formaldehyde  , 

Acetaldehyde , 

ROMs  


Total  TAPS  (mg/mi) 


Summer 


Region  1 


0.444 
.856 
1.30 
30.1 
4.3 
4.9 
0.4 
2.5 
5.6 
4.0 
1.4 


53.2 


Region2 


0.444 
.766 
1.21 
30.1 
3.8 
4.5 
0.4 
2.5 
5.8 
4.0 
1.4 


52.1 


Winter 


0.656 
0 

0.656 
40.9 
0.0 
0.0 
0.0 
3.6 
5.6 
4.0 
1.4 


55.5 


E.  Phase  I  Performance  Standards 
Under  the  Simple  Model 

Section  211(k)(3)  directs  EPA  to 
require,  at  minimimi.  that  Phase  I 
reformulated  gasoline  comply  with  the 
more  stringent  of  two  alternative  VOC 
and  toxics  emission  requirements — 
either  a  performance  standard  of  a  1 5 
percent  reduction  from  baseline  levels 
on  a  mass  basis,  or  compositional 
requirements  specified  as  a  formula  in 
Section  211(k)(3)(A).  The  formula 
effectively  defines  a  set  of  maximum  or 
minimum  fuel  parameter  specifications. 
In  evaluating  which  requirement  is 
more  stringent,  EPA  is  to  consider  VOC 
and  toxics  separately. 

The  stringency  of  the  formula  is  best 
evaluated  by  determining  the  emissions 
performance  of  the  fuels  that  would  be 
certifiable  if  EPA  were  to  impose  the 
requirements  of  Section  211(k)(3)(A).  A 
gasoline  would  meet  these  requirements 
if  it  (1)  had  no  more  than  1.0  volimie 
percent  benzene,  (2)  had  no  more  than 
25  volume  percent  aromatics,  (3)  had  no 
less  than  2.0  weight  percent  oxygen,  and 
(4)  met  the  requirements  for  detergent 
additives  and  lead  content.  The  formula 
does  not  specify  or  limit  any  additional 
gasoline  properties,  and  therefore  a 
wide  variety  of  fuels  with  very  different 
properties  would  qualify  as  complying 
with  the  formula.  For  example,  the 
formula  specifies  the  weight  percent 
oxygen  but  does  not  specify  the  type  of 
oxygenate.  If  EPA  were  to  impose  the 
requirements  of  Section  211(k)(3)(A). 
then  any  approved  oxygenate  could  be 


used  to  meet  the  formula's  oxygen 
requirement,  as  long  as  it  was  blended 
to  achieve  the  required  weight  percent 
oxygen.  The  same  would  be  true  of 
sulfur  levels,  distillation  characteristics, 
olefin  levels,  RVP  levels,  and  so  on.  As 
long  as  the  formula's  requirements  were 
met,  the  fuel  would  be  certifiable  if  EPA 
were  to  base  its  certification 
requirements  on  Section  211(k)(3)(A). 

To  evaluate  the  emissions 
performance  of  the  various  fuels  that 
would  comply  with  the  formula 
requirements,  EPA  used  the  Phase  I 
complex  model.  Given  the  Phase  I 
baseline  emission  levels,  EPA  considers 
the  complex  model  to  be  the  most 
appropriate  means  of  evaluating 
emissions  performance  since  it 
incorporates  the  Agency's  most  recent, 
complete,  and  accurate  knowledge  of 
the  effects  of  fuel  properties  on  VOC 
and  toxics  emissions.  Since  many  of  the 
fuel  parameters  that  are  not  specified  for 
the  formula  affect  VOC  and  toxics 
emissions,  the  various  possible  formula 
fuels  exhibit  a  wide  variety  of  emission 
performance  levels  as  these  unspecified 
parameters  vary.  According  to  the 
Complex  Model,  requirements  based  on 
many  possible  formula  fuels  would  be 
less  stringent  than  requirements  based 
on  the  15  percent  minimum  reduction 
requirements  of  Section  {211)(k)(3)(B). 
In  addition,  the  lack  of  specificity  of  the 
formula  fuel  would  make  establishment 
of  an  equivalent  emissions  performance 
standard  impossible,  since  one  or  more 


possible  formula  fuels  would  fail  to 
meet  any  specific  standard. 

In  past  proposals,  EPA  has  evaluated 
the  formula  fuel  by  assigning  levels  for 
unspecified  parameters  at  their  level  in 
baseline  gasoline,  as  defined  in  section 
211(k)(9)(B)  of  the  Act.  However,  such 
an  interpretation  would  not  eliminate 
the  problems  described  above,  since  the 
oxygenate  type  would  remain 
unspecified.  Hence  the  requirements  of 
a  formula  could  be  met  by  a  range  of 
fuels,  each  based  on  different 
oxygenates,  even  if  unspecified 
parameters  were  to  be  set  to  baseline 
levels,  and  this  range  of  fuels  would 
exhibit  a  range  of  emission  performance 
levels.  While  the  Complex  Model 
attributes  identical  effects  to  oxygen  in 
different  chemical  forms  for  most 
pollutants,  it  incorporates  emission 
effects  that  depend  on  the  type  of 
oxygenate  used  for  nonexhaust  benzene, 
acetaldehyde,  and  formaldehyde 
emissions.  EPA  therefore  ran  the 
complex  model  for  several  fuels,  var\  ing 
the  type  of  oxygenate  and  holding  other 
parameters  not  specified  by  the  formula 
at  statutory  baseline  levels. 

The  VOt  emission  reductions  from 
baseline  levels  for  all  such  formula  fuels 
were  less  than  15  percent.  EPA  therefore 
based  the  VOC  emission  requirements 
for  Phase  I  reformulated  gasoline  on  the 
15  percent  reduction  minimum 
performance  standard,  since  this 
standard  is  more  stringent  than  the 
requirements  of  the  formula. 

For  toxics  performance,  EPA 
separately  evaluated  the  emissions 
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perfonnaBce  of  fuels  that  met  the 
fonnula  requirements  and  contained 
statutory  baselioe  levels  of  unspecified 
fuel  properties  for  VCXZ  control  regions 
1  and  2,  since  nonexhaust  benzene 
emissions  would  difi^er  in  these  two 
regions.  EPA  also  evaluated  such  fiiels 
with  different  oxygenate  types.  The 
results  are  shown  in  Table  0-3.  These 
results  include  both  summer  and  winter 
effects,  weighted  based  on  the  share  of 
vehicle  miles  traveled  in  each  season. 

lABt^  11-3.— Phase  I  Toxics  Emis- 
sions Performance  of  Formula 
Fuels 


Oxygenate  type 

Percent  reduction  fronn 

OAAd  iGVGtS 

VOC  control 

VOC  control 

region  1 

region  2 

ETBE 

11.82 

11.65 

Ethanol 

13.16 

13.01 

MTBE  

16.33 

16.15 

TAME  

16.81 

t6.67 

The  results  indicate  that  whether  a 
formula  fuel  (with  unspecified  fuel 
parameters  at  statutory  baseline  levels) 
meets  the  15%  minimum  performance 
requirement  of  section  211(k](3)(B) 
dei>ends  on  the  type  of  oxygenate  used. 
If  EPA  were  to  impose  the  formula 
requirements  of  section  211(k)(3)(A),  the 
results  presented  in  Table  II-3  indicate 
that  not  all  gasolines  which  could  be 
certified  as  reformulated  would  achieve 
at  least  a  15  percent  reductionon  toxics 
mass  emissions,  even  if  unspecified  fuel 
properties  were  set  at  statutory  baseline 
levels.  If  EPA  were  to  require  a  1 5 
percent  emissions  reduction  in 
accordance  with  section  211(k)(3)(B). 
however,  all  fuels  would  achieve  this 
minimum  level  of  reductions.  EPA 
therefore  believes  that  the  formula 
requirements  of  section  211(k)(3)(A]  are 
not  as  stringent  as  the  performance 
standard  set  forth  in  Section 
211(k){3)(B). 

The  minimum  performance  standard 
for  Phase  II  is  even  more  stringent  than 
the  Phase  I  standards.  EPA  has  therefore 
determined  that  the  performance 
standard  is  more  stringent  than  the 
formula  for  both  VOCs  and  toxics,  for 
both  Phase  I  and  Phase  0.  EPA  must 
therefore  set  its  Phase  I  requirements  for 
both  VOCs  and  toxics  to  be  no  less 
stringent  than  the  15  p)ercent  emission 
reduction  performance  standard 
required  by  section  211(k)(3)(B).  EPA 
has  considered  whether  it  should 
require  greater  reductions  in  toxics  mass 
emissions  than  that  required  by  the  15 
percent  minimum  performance 
standard.  However,  the  Agency  has 
concluded  that  more  stringent  toxics 


requi:  ements  are  not  cost-effective,  as  is 
discu  >sed  more  fully  in  Section  VI. 
Heno  I  EPA  has  set  the  Phase  I  toxic 
emiss  ion  performance  standard  at  the 
minii  lum  15  percent  reduction  from 

levels  required  by  the  Act. 
Compliance  with  this  standard  must  be 
demofistrated  using  the  appropriate 
models  throughout  Phase  I. 
UnAer  the  authority  of  section 
211(k  (1),  EPA  beUeves  that  the  greater 
flexit  ility  and  reduced  cost  afforded  to 

ne  refiners  and  importers  by  an 
avera  ;ing  program  allow  EPA  to  require 
reduction  in  toxics  emissions 
required  imder  section  211(k)(3). 
in  Section  VII,  the  Agency 
it  appropriate,  when  the  air 
standard  is  met  on  average,  that 
.5  percentage  points  more 

than  standards  met  on  a  per- 
basis.  EPA  estimates  that  the 


a  greyer 

than 

As 
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apprdximate  1.5  percentage  point 
margi  i  will  be  sufficient  to  recoup  any 
comp  iance  margin  refiners  would  have 
other  vise  had  to  maintain  to  ensure 
achie  cement  of  the  toxics  requirements 
in  the  absence  of  an  averaging  program. 
In  sujQ,  the  tighter  averaged  standard 
shoui  i  have  tiie  potential  to  increase  the 
envir  inmental  benefits  of  the 
refon  lulated  gasoline  program  while 
not  it  creasing  the  cost  of  obtaining 
those  benefits.  As  a  result,  the  air  toxics 
perfo]  mance  standard  when  met  on  an 
annul  i  average  basis  is  set  at  a  16.5% 
reduc  Lion  from  baseline  levels. 

F.  Ap  olicability  (1995-7) 


Simple  Model  described  in  this 


sectit  n  is  effective  beginning  January  1, 
1995  tvith  the  begiiming  of  the 
refon  lulated  gasohne  program  as  a 
mean  >  by  which  fuel  producers  can 
certif '  that  their  fuel  meets  the 
requij  ements  for  reformulated  gasoline. 
The  C  omplex  Model  described  in 
Sectii  n  FV  will  not  be  required  to  be 
used  or  fuel  certification  until  January 
1, 19<  8. 

Un  il  January  1, 1998.  refiners  who 
prodi  ce  reformulated  gasoline  will  have 
a  cho  ce  of  certifying  their  gasoline  by 
using  either  the  Simple  Model  or  the 
Comj  lex  Model.  EPA  proposed  three 
optio  IS  for  establishing  the  performance 
itand  irds  under  early,  optional  use  of 
the  C  implex  Model.  Under  one  option, 
if  a  r€  iner  opts  to  utilize  the  Complex 
Mode   before  January  1, 1998  the 
refon  lulated  gasoline  can  have  no 
wors<  VCX2,  NOx,  or  toxic  emissions 
perfo:  mance  than  would  be  predicted 
by  th(  Complex  Model  for  a  Simple- 
Mode   fuel  (minimiun  2.0  percent 
oxyg<  n,  maximum  1.0  percent  benzene, 
and  n  laximum  RVP  of  8.1  psi  in  Class 
C  arei  s  and  7.2  psi  in  Class  B  areas) 
havii  I  that  refiner's  average  1990  levels 


of  sulfiir.  olefins,  and  T90  (E300).  The 
second  option  was  a  variation  of  the 
first,  in  that  refiners  producing  gasoline 
for  use  in  only  the  southern 
reformulated  gasoline  areas  (VOC 
control  region  1)  could  measure  their 
fuel  performance  against  the  CAA 
baseline  gasoline  as  an  alternative  to 
their  ovm  1990  refinery  baseline.  The 
third  option,  proposed  by  EPA  in 
February  1993.  would  extend  the 
second  option  to  all  reformulated 
gasoline  areas. 

The  rationales  for  these  options  are 
discussed  in  detail  in  EPA's  proposals. 
Many  of  the  comments  were  also 
received  prior  to  the  proposals,  and  as 
such  were  addressed  there.  As  a  result, 
the  reader  is  referred  back  to  the 
proposals  for  additional  discussion. 
After  considering  the  comments,  EPA 
has  decided  to  promulgate  the  first 
option.  First,  under  this  option  each 
refiner  will  have  to  achieve  the  same 
reductions,  whether  they  use  the  simple 
model  or  the  complex  model.  The 
option  to  use  either  model  increases 
refiner  flexibility,  but  will  not  change 
the  emissions  reductions  required  for  a 
refiner  prior  to  mandatory  use  of  the 
complex  model  in  1998.  EPA  believes 
that  the  reductions  required  under  the 
simple  model  are  achievable 
considering  all  relevant  factors  and  will 
continue  to  be  so  under  the  optional  use 
of  the  complex  model.  In  fact,  the 
additional  flexibiUty  of  using  the 
complex  model  would  in  some  cases 
make  them  even  more  reasonable. 

Second,  the  other  two  options  create 
an  incentive  for  early  use  of  the 
complex  model  by  those  refiners  who 
would  then  have  a  less  stringent 
performance  standard  than  imder  the 
simple  model.  This  would  produce  on 
average  an  increase  in  overall  emissions 
for  reformulated  gasoline  compared  to 
average  emissions  if  only  the  simple 
model  was  allowed.  Refiners  with 
individual  baselines  for  sulfur,  T90  and 
olefins  that  are  lower  than  the  CAA 
baseline  would,  under  the  second  and 
third  options,  get  credit  for  emission 
benefits  for  these  parameters,  and  could 
use  this  to  justify  a  less  stringent  RVP 
control  than  required  under  the  simple 
model.  There  would  be  no  parallel 
disincentive  to  early  use  of  the  complex 
model  for  refiners  with  higher  baselines 
which  would  result  in  an  increase  in 
their  required  reductions.  This 
imbalance  in  the  expected  early  use  of 
the  complex  model  could  easily  lead  to 
an  average  1-2  percentage  point 
reduction  in  the  average  emission 
performance  of  reformulated  gasoline 
fi-om  1995-7  as  disciissed  in  section  I  of 
the  RIA.  Based  on  this  negative 
environmental  impact,  and  the 
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reasonableness  of  the  complex  model 
performance  standard  under  the  first 
option,  EPA  has  decided  to  promulgate 
the  first  option  described  alxTve  for  early 
use  of  the  complex  model. 

G.  Enforcement  of  the  Early  Use  Option 
Additional  controls  over  reformulated 
gasoline  certified  using  the  "early-use" 
complex  model  are  necessary  for  the 
operation  of  the  downstream 
enforcement  mechanisms  of  VOC  and 
NOx  emissions  performance  minimums, 
and  covered  area  gasoline  quality 
siuveys.  These  restrictions  are  necessary 
because  imder  the  restricted  early-use 
approach  being  promulgated,  VOC, 
toxics,  and  NOx  percentage  reductions 
are  calculated  from  a  baseline  fuel  using 
the  refiner's  1990  baseline  levels  of 
sulfur,  T-90,  and  olefins.  As  a  resuh, 
the  reformulated  gasolines  produced  by 
different  refiners  (or  in  some  cases,  at 
different  refineries)  imder  this  option 
will  Ukely  each  meet  different 
percentage  reduction  standards  for  VOC. 
toxics,  and  NOx.  Therefore,  the 
performance  of  a  fungible  mixture  of 
complex  model  gasolines  produced  by 
different  refiners  at  different  refineries 
could  not  be  predicted,  nor  could  be 
evaluated.2 

In  order  for  the  per-gallon  minimums 
for  VOC  and  NOx  emissions 
performance  to  be  monitored  by 
downstream  regulated  parties  an4 
enforced  by  EPA,  the  basehne  for  a 
given  gasoline  sample  must  be  known. 
Without  knowledge  of  the  baseline,  it  is 
not  possible  to  determine  whether  the 
fuel  complies  with  the  per-gallon 
minimums,  since  it  will  be  different  for 
each  refinery.  Similarly,  in  order  for  the 
gasoline  quality  surveys  to  function 
under  early  use  of  the  complex  model, 
the  baseline  from  which  to  determine 
the  emission  performance  for  VOC, 
toxics,  and  NOx  must  be  known. 
Without  knowledge  of  the  baseline,  it  is 
not  possible  to  determine  whether  the 
complex  model  fuels  in  an  area  on 
average  meet  the  per-gallon  standards. 

EPA  received  comments  from  two 
industry  groups  representing  the 
refining  industry  on  this  issue.  Both 
commenters  stated  that  EPA  should 
require  that  "early-use"  complex  model 
gasoUnes  subject  to  different  baseUnes 
be  segregated  through  the  gasoUne 
distribution  system.  EPA  is  adopting 


'Beginning  in  1998.  certification  of  reformulated 
gasoline  using  the  simple  model  will  no  longer  be 
an  option,  and  all  reformulated  gasoline  will  be 
certified  using  the  complex  model.  Also  beginning 
in  1998.  all  refmers  and  importers  will  calculate 
emissions  performance  reductions  from  Clean  Air 
Act  average  gasoline;  individual  reHner  baselines 
will  not  be  relevant  to  reformulated  gasoline.  As  a 
result,  the  difficulties  with  downstream 
enforcement  and  surveys  will  be  resolved. 


this  suggested  approach  as  the  best  (and 
perhaps  only)  means  of  accommodating 
both  the  restricted  early-use  option  and 
downstream  enforcement  of  per-gallon 
minimums  and  gasoline  quality  surveys. 

Under  this  approach,  gasohne 
sampled  at  any  point  in  the  distribution 
system  would  have  known  values  for 
VOC,  toxics,  and  NOx  emissions 
performance  that  meet  the  per-gallon 
and  minimum  standards.  Today's  rule 
requires  that  these  values  must  be 
included  in  the  product  transfer 
documents  for  "early-use"  complex 
model  gasoline,  to  inform  downstream 
parties  and  EPA  of  the  relevant  per- 
gallon  and  minimum  values. 

Today's  rule  prohibits  the 
commingling  throughout  the 
distribution  system,  including  at  retail 
outlets,  of  "early-use"  complex  model 
gasoline  that  is  subject  to  different 
baselines.  One  commenter  stated  that 
the  segregation  of  this  gasoline  should 
be  throu^  the  terminal  level  only.  EPA 
disagrees  with  this  comment  because 
segregation  through  the  retail  level  also 
is  necessary  in  order  for  gasoline  quality 
surveys  to  function.  Survey  samples  are 
taken  at  retail  outlets,  and  the  survey 
requires  that  the  relevant  per-gallon 
values  for  VOC,  toxics,  and  NOx 
emissions  performance  must  be  known 
for  each  sample. 

EPA  realizes  that  restrictions  on 
commingling  of  "early-use"  complex 
model  gasolines  constitutes  a  significant 
constraint  on  the  use  of  this  option, 
because  most  gasoline  used  in  the 
United  States  is  transported  as  a 
fungible  commodity.  As  a  result,  EPA 
anticipates  that  before  1998  the  complex 
model  will  be  used  only  in  hmited 
situations.  This  might  occur  where  a 
refiner  has  a  gasoline  transportation 
system  that  is  dedicated  from  the 
refinery  through  the  retail  level,  or 
where  the  cost  advantages  of  using  the 
complex  model  are  sufficiently  large  to 
offset  the  difficulties  of  segregation.  In 
spite  of  these  constraints,  EPA  sees  no 
alternative  to  requiring  segregation 
controls  over  "early-use"  complex 
model  gasoline. 

IV.  Complex  Model 

The  complex  model  described  in  this 
section  has  undergone  significant 
changes  since  it  was  first  proposed  in 
the  February  1993  NPRM.  These 
changes  have  been  made  in  response  to 
three  key  factors:  EPA's  improved 
understanding  of  the  relationship 
between  fuel  characteristics  and 
emissions,  EPA's  use  of  more 
appropriate  data  analysis  methods,  and 
comments  received  in  response  to  the 
February  NPRM,  a  public  workshop 
held  on  May  25, 1993,  and  EPA's  July 


14,  1993  docket  submission  that 
described  a  number  of  alternative 
complex  models.  The  key  elements  in 
the  complex  model  being  promulgated 
today  are  discussed  in  this  section.  This 
discussion  also  addresses  the  major 
substantive  comments  received  by  EPA 
regarding  the  complex  model.  A  more 
detailed  description  of  the  model  and  its 
derivation,  including  a  detailed 
summary  and  analysis  of  comments,  can 
be  found  in  Section  IV  of  the  RIA. 

Baseline  Emissions 

As  discussed  in  Section  III,  EPA  is 
using  a  July  11, 1991  version  of 
MOBILE4.1  to  estimate  baseline 
emissions  from  light-duty  vehicles  for 
the  simple  model,  assuming  a  basic 
inspection  and  maintenance  program. 
This  baseline  was  developed  in  the 
regulatory  negotiation  and  was  at  the 
time  the  best  estimate  of  the  in-use 
emission  performance  of  1990  vehicles 
from  which  to  ensure  that  the  minimum 
performance  standards  required  by 
section  211(k)  of  the  Clean  Air  Act 
would  be  achieved. 

Since  that  time  the  Agency  has 
developed  a  new  version  of  the  MOBILE 
model,  MOBILESa,  for  use  by  the  states 
in  demonstrating  compliance  with  the 
national  ambient  air  quality  standard  for 
ozone.  As  proposed  in  the  February  26, 
1993  proposal,  EPA  will  use  MOBILESa 
in  conjunction  with  an  enhanced  I/M 
program  to  estabhsh  the  emission 
baseline  for  Phase  n  of  the  reformulated 
gasoline  program  begirming  in  the  year 
2000.  EPA,  however,  has  decided  to 
retain  the  MOBILE4.1  and  basic  I/M 
baseline  assumption  for  the  simple 
model  during  Phase  I  of  the  RFC 
program.  Switching  to  a  MOBILESa  ' 
baseline  for  Phase  I  would  have 
required  reformulated  fuels  to  meet  a 
slightly  more  stringent  RVP  standard  to 
maintain  the  minimum  VOC  emission? 
performance  required  by  the  Act.  The 
majority  of  the  VOC  emission 
reductions  achieved  by  RFC  are  from 
nonexhaust  emissions;  under 
MOBILESa,  nonexhaust  VOC  emission 
reductions  are  less  effective  in  reducing 
overall  VOC  emissions  than  are  exhaust 
VOC  reductions,  while  the  opposite  is 
true  under  MOBILE4.1.  Thus,  in  order 
to  provide  refiners  with  sufficient 
leadtime  to  complete  the  investments 
needed  to  meet  the  requirements  of  the 
program,  the  baseline  for  the  Simple 
Model  is  determined  using  M0BILE4.1. 

When  replacement  of  the  Simple 
Model  with  the  Complex  Model  is 
required  in  1998,  the  issue  again  arises 
a§  to  whether  a  more  stringent  standard 
should  be  required  by  shifting  to  use  of 
MOBILESa  in  determining  the  baseUne. 
MOBILESa  clearly  provides  a  more 
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recent  estimate  of  the  mobile  source 
VOC  inventory  than  does  MOBILE4.1. 
However,  many  of  the  changes  made  in 
MOBILESa  were  intended  to 
significantly  increase  the  acciiracy  of 
the  exhaust  emission  estimates  while 
similar  changes  which  would  have 
increased  the  accuracy  of  the 
nonexhaust  VOC  emission  estimate 
were  not  incorporated  for  various 
reasons,  including  the  Umited  time 
available  to  revise  the  MOBILE  model. 
As  a  result,  the  proportional 
contribution  of  exhaust  and  nonexhaust 
VOC  emissions  to  the  in-use  VOC 
inventory  may  not  be  any  more  accurate 
in  MOBILESa  than  in  MOBILE4.1  even 
though  MOBILESa  provides  a  more 
accurate  assessment  of  the  total 
contribution  of  mobile  sources  to  the 
entire  VOC  inventory  by  virtue  of  its 
greater  accuracy  in  estimating  exhaust 
VOC  emissions.  Since  it  is  the  relative 
proportions  of  exhaust  and  nonexhaust 
VOC  emissions  and  not  the  overall 
magnitude  of  the  mobile  source  VOC 
inventor^'  which  determines  how 
difficult  it  will  be  for  refiners  to  meet 
the  overall  VOC  standard  in  1998.  it  is 
unclear  whether  MOBILESa  would  be 
more  appropriate  to  use  in  1998  than 
MOBILE4.1. 

A  simple  model  fuel  evaluated  using 
the  complex  model  achieves  more  than 
the  minimum  1S%  requirement  of  the 
Act  using  the  MOBILE4.1  baseline 
exhaust/nonexhaust  ratio  but  less  than 
the  15%  requirement  using  the 
MOBILESa  baseUne  exhaust/nonexhaust 
ratio.  Given  the  uncertainty  in  the  actual 
in-use  exhaust/nonexhaust  ratio  during 
this  interim  period,  it  is  difficult  to 
know  whether  or  not  the  15%  actually 
would  be  achieved  in-use  by  a  fuel 
meeting  the  requirements  of  the  Simple 
Model.  Using  M0BILE4.1  to  determine 
the  baseline  in  1998  would  introduce 
some  risk  that  the  15%  minimum 
performance  requirement  of  the  Act 
would  not  be  met  in-use  by  a  fuel 
meeting  the  requirements  of  the  Simple 
Model.  However,  this  risk  is  relatively 
small  in  magnitude  (less  than  three 
percentage  points  of  emission  reduction 
are  at  staie)  and  duration  (the  risk  exists 
for  only  two  years).  On  the  other  hand, 
using  MOBILESa  to  determine  the  1998 
baseline  would  result  in  some  risk  that 
refiners  would  be  required  to  incur 
greater  costs  to  achieve  a  more  stringent 
standard  than  the  minimum  required  by 
the  Act.  This  greater  stringency  would 


have  the  effect  of  creating  a  third 
intei  m  phase  to  the  RFC  program. 

Gi  ren  the  uncertainty  in  determining 
whei  her  a  MOBILE4.1-based 
perfi  rmance  standard  or  a  MOBILESa- 
baseq  standard  more  accurately  reflects 
the  in-use  conditions  in  1998,  the 
potei  itial  disruption  to  refinery 
oper  itions  (even  if  only  for  a  small 
inert  ase  in  the  stringency  of  the  fuel    ' 
refoi  nutation  requirements),  the  fact 
that  I  more  stringent  standard  in  1998 
was  lot  discussed  or  envisioned  as  part 
of  th  i  regulatory  negotiation  process, 
and  he  fact  that  any  risk  to  the 
envi;  onment  is  small  and  of  short 
dura  ion.  EPA  does  not  believe  it  to  be 
appr  )priate  to  base  the  Phase  I  complex 
mod  !l  standards  on  MOBILESa  and 
requ  re  refiners  to  meet  a  more  stringent 
perf<  rmance  standard  in  1998.  As  a 
resu  t,  EPA  will  retain  MOBILE4.1  with 
basi<  I/M  as  the  basis  for  the  Phase  I 
perfc  rmance  standards  under  the 
Com  3lex  Model  in  1998. 

In  iummary,  EPA  has  retained  the 
VOC  and  NOx  baselines  proposed  in  the 
SNP  \M,  including  the  relevant  I/M 
assu  nptions,  for  use  with  the  complex 
mod  (1  prior  to  2000.  The  onset  of  the 
Phas ;  II  performance  standards  in  2000 
will  ncrease  the  overall  stringency  of 
the  s  andards,  and  a  new  baseline  based 
on  hi  OBILESA  will  not.  by  itself,  be  the 
caus  I  of  new  investment  by  refiners.  By 
this  ime,  enhanced  I/M  programs 
shou  d  be  fully  operational  in  nearly  all 
refoi  nulated  gasoline  areas.  Therefore, 
base  ine  VOC  and  NOy  emission  levels 
to  b€  used  with  the  complex  model  in 
Phas  5  n  are  based  on  MOBILESA's 
estin  ate  of  emissions  fitjm  light-duty 
vehii  les  and  trucks  with  enhanced  I/M. 

Ba  ieline  estimates  of  toxics  emissions 
are  r  ot  available  directly  from  the 
MOE ILE  models.  The  nonexhaust  toxics 
mod  il  bases  its  estimates  of  nonexhaust 
toxic  5  on  the  RVP  and  benzene  levels  of 
the  f  lel.  Since  both  of  these  levels  are 
spec  fied  for  Clean  Air  Act  baseline 
(CAV  B)  gasoline.  EPA  has  used  the 
none  "diaust  toxics  model  to  determine 
the  I  iseiine  nonexhaust  toxics  emission 
leve    The  exhaust  toxics  baseline  has 
been  estimated  by  multiplying  the 
exha  jst  toxics  emission  level  predicted 
by  tl  B  complex  model  for  CAAB 
gaso  ine  by  the  ratio  of  baseline  exhaust 
VOC  emissions  to  the  average  exhaust 
VOC  emission  measurement  in  the 
com  lex  model  database.  Since  the  five 
regu  ated  exhaust  toxic  pollutants  are 


all  classified  as  VOCs.  this  adjustment 
sets  the  baseline  exhaust  toxics  level 
equal  to  the  e^diaust  toxics  levels  that 
would  have  been  observed  if  the 
vehicles  represented  by  the  complex 
model  database  had  VOC  emission 
levels  representative  of  in-use  vehicles 
when  tested  on  CAAB  gasoline.  No 
comments  were  received  opposing  this 
approach,  which  is  discussed  in  more 
detail  in  Section  III  of  the  RIA. 

In  evaluating  the  performance  of 
simple  model  fuels,  EPA  has  focused  its 
attention  on  the  average  refiner.  The 
need  to  compensate  for  difi^erences 
between  individual  refinery  baselines 
and  the  Clean  Air  Act  baseline  when  the 
use  of  the  complex  model  becomes 
mandatory  has  been  communicated  in 
past  proposals,  workshops,  and  the 
discussions  associated  with  the 
Agreement  in  Principle.  Hence  refiners 
have  been  given  adequate  notice  that  if 
their  baseline  fiiel  produces  higher 
emissions  than  CAAB  fuel,  then  they 
must  offset  such  emissions  when  the 
use  of  the  complex  model  becomes 
mandatory  in  1998.  The  four  years 
before  use  of  the  complex  model 
becomes  mandatory  is  adequate 
leadtime  for  refiners.  Refiners 
undertaking  investments  to  comply  with 
the  simple  model  requirements  have 
been  made  aware  of  these  requirements, 
and  this  transition  process  was  inherent 
in  the  regulatory  negotiation  agreement 
and  in  prior  proposals.  EPA  recognizes 
that  the  precise  emissions  impact  of 
individual  refiner  baselines  could  not  be 
determined  with  confidence  until  the 
Complex  Model  was  promulgated. 
However,  refiners  were  aware  of  at  least 
one  course  of  action  that  would  satisfy 
the  requirements  of  the  program  iinder 
the  complex  model,  namely  to  alter 
their  baseline  fuel  to  match  the  Clean 
Air  Act  baseline  prior  to  meeting  the 
simple  model  requirements. 

Baseline  emissions  of  VOC.  NOx.  and 
toxics  are  given  in  Table  IV-1  for  Phase 
I  and  in  Table  IV-2  for  Phase  II. 
Summer  and  winter  baselines  are  shown 
for  both  phases,  with  summer  baseline 
emissions  for  VOC  Control  Regions  1 
and  2  showTi  separately.  The  toxics 
emission  baseline  shown  in  Table  IV-1 
is  applicable  only  during  1998  and  1999 
and  for  those  refiners  choosing  to  use 
the  complex  model  prior  to  1998;  the 
baselines  shown  in  Table  IV-2  are 
applicable  in  2000  and  beyond. 
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Table  IV-I.— Phase  I  Baseline  Emissions,  Milligrams/Mile 


Pollutant 


Running  loss  VOC 

Hot  soak  VOC  . 

Diurnal  VOC  _... 

Refueling  VOC 


Nonexhaust  VOC 

Exhaust  VOC  

Total  VOC  

NO,  

Running  loss  benzene 

Hot  soak  t>enzene 

Diumal  benzene 

Refueling  benzene 


NonexhaList  toxtes 
Exhaust  benzene  . 

AcetakJehyde  

Formaldehyde  

1.3-butadwie  

POM _. 


Exhaust  toxcs  .. 
Total  toxics 


Summer 


Regionl  Region2 


430.77 

264.61 

125.09 

40.01 


860.48 

446.00 

1306.48 

660  00 

4.92 

3.02 

1.30 

0.42 


9.66 
26.10 
2.19 
4.85 
4.31 
1.50 


38.95 
48.61 


390.42 

229.96 

108.71 

40.01 


769.10 

446.00 

1215.10 

660.00 

4.46 

2.63 

1.13 

0.42 


8.63 
26.10 
2.19 
4.85 
4.31 
1.50 


38.95 
47.58 


Table  IV-1.— Phase  il  Baseune  Emissions.  Milligrams/Mile 


Pollutant 


Running  toss  VOC 

Hot  soak  VOC 

Diumal  VOC 

RGfueHng  VOC  


Nonextiaust  VOC  

Exhaust  VOC  

Total  VOC  „. 

MOx 

Running  loss  benzene 

Hot  soak  t>enzene 

Dturnal  benzene 
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Exhaust  Emissions  Model 
1 .  Data  Sources 

The  relationship  between  fuel 
properties  and  exhaust  emissions  is 
co.mplex  and  the  theory  behind  such 
relationships  continues  to  be  developed. 
As  a  result,  EPA  has  asked  industry, 
state  regulatory  agencies,  and  other 
organizations  with  relevant  test  data  to 
make  their  data  available  to  the  Agency 
to  ensure  that  this  rule  is  based  on  as 
much  relevant  information  as  possible. 


The  complex  model  described  in  the 
following  section  is  based  on  data 
generated  from  a  number  of  exhaust 
emissions  testing  programs.  These 
programs,  their  design  intent,  and  their 
limitations  are  discussed  in  Section 
IV.  A  of  the  RIA.  Data  from  these 
programs  were  excluded  from  EPA's 
ar.alj'sis  if  the  data  were  not  based  on 
a  valid  FTP  measurement  cycle,  if  the 
vehicle  in  question  did  not  employ 
1990-equivalent  emission  control 
technology,  if  the  v^cles  did  not 


exhibit  stable,  repratable  emissions 
performance,  or  if  the  data  were  clearly 
inconsistent  with  the  bulk  of  the  data 
available  to  EPA  (based  on  statistical 
considerations).  In  addition,  data  from 
programs  that  did  not  measure 
nonmethane  hydrocarbon  emissions 
were  not  used  to  develop  EPA's  exhaust 
VOC  complex  model.  The  Agency 
beUeves  its  analysis  considered  all 
valid,  and  relevant  data  on  the  exhaust 
emissions  effect  of  fuel  modifications 
when  used  In  1990  model  year  and 
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equivalent  vehicles  that  was  available  at 
the  time  the  model  was  developed. 

2.  Analysis  Method 

Exhaust  emissions  are  affected  by 
both  vehicle  and  fuel  characteristics.  . 
Since  the  test  programs  described  above 
generally  involved  different  vehicles, 
different  fuels,  and  in  some  cases 
different  test  procedures,  the  analysis 
required  to  determine  the  relationship 
between  fuel  properties  and  emissions 
is  complex.  However,  EPA  believes  that 
the  methods  used  to  develop  the 
complex  model  considers  and  addresses 
these  complexities  appropriately.  EPA 
utihzed  statistical  analysis  techniques  to 
isolate  the  effects  of  fuel  modifications 
on  exhaust  emissions  of  VOC,  NOx.  and 
toxics  from  other  factors  affecting 
exhaust  emissions. 

At  a  series  of  six  public  workshops 
held  over  the  past  two  years,  the  Agency 
presented  its  views  on  data  sources, 
analysis  methods,  and  preliminary  - 
emissions  models  for  public  review  and 
comment.  The  Agency  also  requested 
other  organizations  to  share  their  data, 
analysis  expertise,  and  emissions 
mtKiels  at  these  workshops.  The 
methods  used  to  develop  the  model 
promulgated  today  appropriately 
incorporate  the  commen'.s  and 
suggestions  regarding  the  analysis 
process  received  at  the  '.vorkshops,  as 
well  as  other  comments  and  suggestions 
received  from  industry,  state  and  federal 
government  authorities,  and  other 
interested  parties  during  the  course  of 
this  rulemaking.  Information  regarding 
the  workshops,  public  comments  and 
suggestions,  and  EPA's  analysis 
methods  can  be  found  in  Docket  A-92- 
12,  The  approach  chosen  by  EPA  to 
analyze  the  available  data  is 
summarized  below  and  is  discussed 
more  fully  in  Section  IV.  A  of  the  RIA. 
Since  the  vehicle  and  the  fuel  both 
affect  exhaust  emissions,  EPA's  analysis 
separated  exhaust  emissions  into  fuel 
components  and  vehicle  components.  In 
all  test  programs  analyzed  by  EPA,  the 
single  most  significant  determinant  of 
the  level  of  emissions  from  a  given 
vehicle  on  a  given  fuel  was  the  vehicle 
itself.  Fuel  properties  exert  a  much 
smaller  influence  on  exhaust  emissions 
than  do  vehicle  characteristics  such  as 
emission  control  system  technology, 
vehicle  mileage,  catalyst  efficiency, 
oxygen  sensor  efficiency,  engine  size, 
engine  design,  vehicle  size,  fuel 
efficiency,  vehicle  maintenance,  etc.  To 
identify  the  effects  of  fuel  property 
modifications  on  emissions,  EPA  found 
it  necessary  to  identify  the  effect  of  each 
vehicle  on  emissions  and  separate  this 
effect  from  the  fuel  effects.  For  vehicles 
used  in  more  than  one  test  program. 
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3und  it  necessary  to  determine  the 
effect  separately  for  each  test 
since  vehicle  eHiacts  were 
to  change  between  studies, 
fuel  components  of  exhaust 
ons  were  separated  into  two  main 
iries.  The  first  category  consisted 
"    ■  s  of  individual  fuel 

For  example,  the  effect  of 
on  NOx  emissions  was  best 

by  a  relationship  containing  a 
sulfur  term  (of  the  form  C|S. 
C|  is  a  constant  and  S  is  the  sulfur 
a  second-order  sulfur  term  (of 
C2S2,  where  cj  is  a  constant). 
s  icond  category  of  fuel  terms 
l|ted  of  interactive  effects  between 
parameters.  For  example,  EPA"s 
is  found  that  the  effect  of 

on  hydrocarbon  emissions  is 
to  the  E300  level  of  the  hiel.  This 
cannot  be  represented  as  an 
tics  or  E300  effect  alone  but  must 
f  resented  as  an  interactive  term  of 
•m  cjAE,  where  ci  is  a  constant, 

aromatics  level,  and  E  is  the 
Bvel. 
February  1993  proposal,  EPA 
d  that  it  planned  to  make 
changes  to  the  method  used  to 
p  the  complex  model.  As 
1  sed  in  that  proposal  and  in  the 
lels  can  be  characterized  in  terms 
mber  of  different  sets  of  fuel 
i.  EPA  used  the  results  of 
i  lual  fuel  studies  and  its  public 
to  select  the  set  of  fuel 
used  to  model  exhaust 
in  its  February  1993  proposal, 
time,  the  Agency  indicated  that 
it  alter  its  choice  of  parameters  to 
■  gasoline  distillation 
istics  from  a  temperature  basis 
T50  and  T90)  to  a  percent 

■  basis  (using  E200  and  E300, 
age  of  the  fuel's  volume  that 
tes  when  heated  to  200°F  and 
respectively).  For  reasons 
d  in  the  February  1993  NPRM 
:tion  IV.A  of  the  RIA,  EPA  has 
to  make  this  change  and  has 
'  its  exhaust  em.ission  models 
evaporated  basis  since  the 
was  issued,  removing  the  T50 
~  terms  from  its  models  in  the 
The  Auto/Oil  Heav7 
and  EPA  Phase  II 
ulated  Gasoline  Test  Program 
have  been  added  to  the  complex 
'atabase.  Finally,  EPA  has 
the  confidbnce  level  required 
t  terms  to  remain  in  the  model 
p  srcent,  in  keeping  with  the 
zh  used  in  developing  the  simple 
The  Agency  was  not  able  to 
e  the  influence  of  the  type  of 
compounds  in  fuels, 

heavy  aromatics,  on  e.xhaust 
,  and  hence  such  terms  have 
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not  been  included  in  the  complex  model 
at  this  time. 

Because  vehicles  can  have  different 
emission  control  systems,  the  Agency 
anticipated  that  fuel  modifications 
would  have  difierent  emission  effects  on 
different  types  of  cars.  To  account  for 
these  differences,  EPA's  February  1993 
proposal  divided  vehicles  into  two 
"emitter  classes"  (normal  and  higher 
emitters)  based  on  their  exhaust 
emission  levels.  EPA  then  subdivided 
vehicles  in  each  emitter  class  into 
"technology  groups"  based  on  the 
emission  control  technology  with  which 
each  vehicle  was  equipped.  However,  as 
discussed  in  the  NPRM,  EPA  was 
concerned  that  technology  group 
distinctions  among  higher  emitters 
might  not  be  appropriate,  since  such 
vehicles'  high  level  of  emissions 
indicated  that  thefr  emission  control 
systems  were  not  functioning  properly. 
In  addition,  the  Umited  quantity  of  data 
for  higher  emitters  made  it  difficuh  to 
identify  genuine  differences  in 
emissions  response  between  higher 
emitters  of  different  technology  groups. 
Many  commenters  expressed  similar 
concerns.  Hence  the  model  promulgated 
today  does  not  divide  higher  emitters 
into  technology  group  categories  but 
retains  such  distinctions  when 
analyzing  normal  emitters.  In  response 
to  numerous  comments,  EPA  attempted 
to  reduce  the  number  of  normal  emitter 
technology  groups.  However,  as 
discussed  in  section  IV.A  of  the  RIA, 
EPA  was  unable  to  identify  an 
appropriate  basis  for  consolidation.  EPA 
considers  its  retention  of  emitter  class 
and  technology  group  distinctions  to  be 
justified  by  the  presence  of  statistically 
significant  fuel  effects  specific  to 
individual  emitter  classes  and 
technology  groups  in  today's  complex 
model. 

At  the  same  time,  EPA  recognized  the 
validity  of  comments  received  from  a 
number  of  sources  that  (1)  many 
emission  effects  were  likely  to  be 
consistent  across  multiple  technology 
groups  or  across  emitter  classes,  and  (2) 
insufficient  data  were  available  to 
model  many  potential  terms, 
particularly  interactive  terms.  The 
approach  used  by  EPA  to  construct  the 
complex  model  proposed  in  February 
1 993  did  not  incorporate  these 
legitimate  concerns.  To  do  so,  EPA  has 
utilized  a  modified  version  of  the 
"unified"  approach  advocated  by  API 
and  other  commenters  (as  described  in 
the  RIA)  to  develop  today's  complex 
model.  This  modeling  approach,  the 
statistical  criteria  used  by  EPA  in 
conjunction  with  this  approach,  and  the 
techniques  used  to  simplify  the  models 


are  discussed  in  detail  in  section  IV.A 
of  the  RIA  and  are  summarized  below. 

First,  interactive  terms  were  permitted 
to  enter  the  models  only  when  sufficient 
data  were  available.  The  model 
proposed  in  the  February  1993  NPRM 
j)ermitted  all  interactive  terms  to  enter 
the  models,  regardless  of  whether 
sufficient  data  were  available  to 
estimate  such  an  effect,  and  it  did  not 
apply  statistical  criteria  to  evaluate 
whether  terms  added  to  the  model 
introduced  more  risk  of  inaccuracy  in 
the  model  than  they  removed. 

Second,  preliminary  models  for 
higher  emitting  vehicles  were 
constructed  based  solely  on  data  frt)m 
such  vehicles.  Only  those  terms  that 
satisfied  EPA's  statistical  criteria 
(discussed  at  length  in  the  RIA)  were 
retained.  These  criteria  included 
measures  to  balance  overfitting 
(introducing  too  many  terms  to  explain 
the  observed  data)  and  underfitting  (not 
including  terms  necessary  to  explain  the 
observed  data).  The  NPRM  model  did 
not  include  measures  to  prevent 
overfitting. 

Third,  the  entire  database  was 
analyzed  using  the  unified  approadi. 
The  efi'ects  of  each  term  on  emissions 
was  divided  into  two  parts:  an  average 
effect  across  all  vehicles,  and  a  series  of 
adjustment  terms  for  each  technology 
group  and  for  higher  emitters.  Only 
those  terms  that  satisfied  EPA's 
statistical  criteria  were  retained,  with 
two  exceptions.  Higher  emitter 
adjustment  terms  were  retained 
regardless  of  statistical  significance 
since  they  had  been  found  to  be 
statistically  significant  when  examining 
the  higher  emitter  data  separately.  EPA 
was  concerned  that  failure  to  do  so 
might  cause  genuine  higher  ei:»Uitr 
effects  to  be  "washed  out    by  the  greater 
number  of  data  for  normal  emitters.  In 
addition,  some  overall  terms  were 
retained  for  hierarchy  reasons  despite 
low  statistical  significance.  For 
example,  a  Uncar  term  for  a  given  fuel 
parameter  (e.g.,  E300)  might  not  be 
significant  while  a  squared  term  for  the 
same  parameter  (e.g.,  E3002)  might  be 
significant.  Since  the  mathematical  fonn 
of  the  squared  terms  includes  the 
corresponding  linear  effects,  the  linear 
term  would  be  retained  regardless  of 
significance  to  preserve  the  model's 
hierarchical  structure.  The  importance 
of  hierarchy  was  emphasized  by  a 
number  of  workshop  participants  and 
commenters,  as  discussed  in  the  RIA. 
The  NPRM  model  included  separate 
terms  for  each  iccLnology  group  and 
emitter  class  and  hence  did  not  include 
terms  to  represent  the  average  effect  of 
a  fuel  parameter  across  all  vehicles.  The 


NPRM  model  also  did  not  incorporate 
hierarchy  considerations. 

Fourth,  outlying  and  overly 
influential  data  were  dropped  from  the 
dataOase  and  the  model  was  re- 
estimat^  based  on  the  remaining  data. 
Outlying  data  consist  of  observations 
that  differ  from  the  average  observed 
effect  by  so  leirge  a  margin  that  they  are 
more  likely  to  represent  observational 
error,  reporting  error,  or  other 
measurement  artifacts  than  genuine 
phenomena.  Outlying  data  can  obscure 
genuine  emissions  effects.  Influential 
data  consist  of  observations  that  by 
themselves  materially  affect  the 
resulting  model,  i.e.,  the  model  would 
differ  materially  if  they  were  excluded. 
In  a  database  the  size  of  the  Complex 
Model  database,  individual  data  points 
should  not  have  such  unusually  large 
effects.  Excluding  outlying  and 
influential  observations  is  standard 
statistical  practice.  The  NPRM  model 
did  not  exclude  either  type  of 
observation. 

Fifth,  terms  were  deleted  frtim  the 
resulting  model  to  avoid  overfitting  and 
coUinearity  problems.  Overfitting  occurs 
when  so  many  terms  are  included  in  a 
regression  model  that  the  expected  error 
due  to  the  erroneous  inclusion  of  a  term 
exceeds  the  expected  error  due  to  not 
including  the  term.  Collinearity 
problems  occur  when  the  fuel 
parameters  included  in  the  model  are 
correlated  vdth  one  another  in  the  fuels 
tested.  For  example,  the  addition  of 
oxygenate  to  gasoline  causes  E200  to 
increase.  The  oxygenate-containing 
fuels  in  the  complex  model  database 
tend  to  have  higher  E200  values  than 
fuels  without  oxygenate.  In  a  sense,  one 
can  predict  the  E200  value  of  a  fuel  by 
knowing  its  oxygen  content.  Hence 
these  two  parameters  would  be 
considered  to  be  highly  collinear.  Since 
regression  models  are  developed  under 
the  assumption  that  terms  are  not 
collinear,  the  presence  of  strong 
collinearities  can  introduce  error  into 
the  regression.  Today's  complex  model 
takes  both  collinearity  and  overfitting 
into  account  by  using  a  standard 
statistical  criterion  called  Mallow's  Cp 
criterion  to  remove  terms  which 
introduce  large  overfitting  and 
collinearity  problems.  This  approach 
resulted  in  a  simpler,  more  reasonable, 
and  statistically  more  sound  model  than 
had  benn  proposed  in  the  February  1993 
NPRM.  It  should  be  noted  that  high 
emitter  terms  forced  into  the  model 
ea/lier  in  the  process  could  be  dropped 
at  this  stage  of  the  analysis.  Measures 
were  taken  to  limit  collinearity 
problems  in  the  NFRM  model,  but 
overfitting  concerns  and  the  Q,  criterion 
were  not  addre.ssed. 


Sixth,  the  contribution  of  each 
remaining  term  to  the  model's 
explanatory  power  was  estimated,  and 
those  terms  whose  contribution 
summed  to  less  than  one  percent  were 
deleted  (i.e.,  the  retained  terms 
accounted  for  99  percent  of  the 
explanatory  power  of  the  model)  to 
simphfy  the  form  of  the  model  without 
materisdly  reducing  its  abiUty  to  predict 
the  emissions  impact  of  fuel 
modifications.  This  step  was  not  taken 
during  development  of  the  NPRM 
model. 

Finally,  the  resultiiig  models  for  each 
technology  group  within  the  set  of 
normal  emitting  vehicles  were 
consolidated  into  a  single  equation 
using  a  random  balance  approximation. 
The  details  of  that  approximadon  are 
given  in  Section  IV.A  of  the  RIA.  This 
step  was  not  taken  during  development 
of  the  NPRM  model. 

The  results  of  EPA's  modeUng  efforts 
confirms  the  importance  of  technology 
group  and  emitter  class  distinctions,  as 
can  be  seen  by  examining  the 
differences  in  the  exhaust  emission 
equations  for  specific  normal  emitter 
technology  groups  or  for  normal  and 
higher  emitter  class  categories  (as 
discussed  in  greater  detail  in  the  RIA). 
Efforts  to  reduce  the  number  of 
technology  group  categories  for  normal 
emitters  were  not  successful.  Efforts  to 
subdivide  higher  emitters  by  their 
emission  ch^-acteristics  sudi  as  exhaust 
hydrocarbon  to  NOx  ratio  did  not 
improve  the  quality  of  EPA's  higher 
emitter  model.  However,  as  discussed 
above.  EPA  found  it  unnecessary  to 
se]}arate  higher  emitters  by  technology 
group.  This  modification  reflects  EPA's 
belief,  supported  by  preliminary  field 
information,  that  one  or  more  emission 
control  components  on  higher  emitters 
tend  to  be  malfunctioning,  which 
renders  a  classification  scheme  based  on 
vehicle  equipment  questionable. 

3.  Exhaust  Model 

As  was  discussed  in  the  April  1992 
and  February  1993  proposals,  the 
weight  assigned  to  each  technology 
group  or  emitter  class  for  modeling 
purposes  was  set  equal  to  its 
contribution  to  in-use  emissions  for 
each  pollutant.  The  weight  assigned  to 
each  emitter  class  was  set  equal  to  its 
proj€?cted  contribution  to  in-use 
emissions.  The  weighting  factor 
assigned  to  normal  emitters  was  then 
broken  down  further  by  technology 
group,  agfiin  according  to  their  projected 
contribution  to  in-use  emissions.  Those 
estimates  and  projections  are  e.s$entially 
unchanged  from  the  Februajy  1S':«3 
proposal,  although  minor  changes  have 
been  made  tu  reflect  mure  complete 
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information  about  the  fraction  of  1990 
sales  accounted  for  by  each  technology 
group.  The  rationale  for,  derivation  of. 
and  renonnalization  of  the  weighting 
factors  themselves  are  discussed  in 
more  detail  in  the  RIA. 

Various  commenters  indicated  that 
they  considered  EPA's  previously 
proposed  models  were  too  complex.  In 
response,  the  Agency  has  modified  its 
analysis  method  in  several  ways.  The 
resulting  method,  described  in  Section 
IV.B.2,  results  in  exhaust  emission 
models  containing  two  equations  for 
each  pollutant  instead  of  as  many  as 
sixteen  separate  equations,  as  was  the 
case  for  the  model  proposed  in  February 
1993.  Each  equation  also  has  far  fewer 
terms  than  the  February  1993  equations. 
However.  EPA  does  not  believe  that 
today's  less  complicated  complex  model 
is  less  accurate  than  the  complex 
models  presented  at  public  workshops 
or  in  the  February  proposal.  This  belief 
is  based  on  the  models'  comparable 
explanatoiy  power  (as  reflected  in  their 
similar  R^)  and  the  superiof  accuracy  of 
today's  model  in  accounting  for  the 
emission  effects  seen  in  the  vehicle 
testing  programs  that  comprise  the 
complex  model  database.  Today's  VOC 
and  NOx  models  are  based  on  the  most 
acciuate  of  the  three  sets  of  models 
included  in  EPA's  July  14, 1993  docket 
submittal,  while  also  taking  into 
account  relevant  comments  regarding 
specific  aspects  of  the  models.  Today's 
toxics  models  are  a  further 
simplification  of  the  models  included  in 
the  July  1993  docket  submittal  in 
response  to  comments  received  by  EPA 
on  its  docket  submittal.  These  points  are 
discussed  more  fully  in  Section  IV.A  of 
the  RIA. 

The  specific  equations  that  comprise 
the  complex  model  can  be  found  in 
section  80.45  of  the  regulations  for  this 
rule.  Their  derivation  is  discussed  in 
detail  in  Section  IV.A  of  the  RIA.  The 
range  of  parameter  values  for  which 
these  equations  are  valid  is  discussed  in 
Section  D  and  in  Section  IV.D  of  the 
RIA.  As  discussed  in  Section  V,  refiners 
are  required  to  submit  data  to  augment 
the  model  if  they  wish  to  certify  fuels 
with  properties  that  fall  outside  this 
range  as  reformulated  gasolines. 

C.  Nonexhaust  Model 

Nonexhaust  emissions  are  less 
strongly  affected  by  vehicle  design  and 
are  influenced  by  fewer  fuel 
characteristics  than  are  exhaust 
emissions.  In  addition,  the  theoretical 
principles  involved  in  nonexhaust 
emissions  (which  include  evaporative, 
running  loss,  and  refueling  emissions) 
are  better  understood,  and  nonexhaust 
emission  control  technologies  are  more 


consii  itent  across  vehicles,  than  are 
exhai  st  emissions  and  emission  control 
techn  jlogies.  Since  the  relationship 
betwc  en  fuel  properties  and  nonexhaust 
emiss  ions  is  less  complex  and  better 
undei  stood  than  for  exhaust  emissions, 
there  LV9S  much  less  need  for  EPA  to 
gener  ite  additional  data  to  evaluate 
none:  haust  emissions  than  was  the  case 
for  e>  laust  emissions.  EPA  was  able  to 
base    s  nonexhaust  VOC  emission 
mode  on  data  generated  from  EPA's 
ongoi  ig  nonexhaust  emissions  testing 
progr  un  that  has  been  used  to  develop 
EPA'!  MOBILE  emission  inventory 
mode  s,  specifically  the  MOBILE4.1  and 
MOB  LE5.0A  models.  EPA  believes  this 
data  t  D  be  sufficient  to  model  the 
relati  )nship  between  fuel  properties  and 
none:  haust  VOC  emissions  for  the 
purp(  ses  of  this  rule.  Additional 
infon  lation  about  MOBIL4.1  and 
MOB  LE5.0A  can  be  found  in  Dockets 
A-91  -02  and  A-92-12. 

EP,  L  is  in  the  process  of  developing  an 
enhaj  ced  model  of  nonexhaust  VOC 
emis!  ions,  based  on  a  more  complete  set 
of  th«  Dretical  principles  anc  additional 
test  d  ita.  that  is  expected  to  be  more 
accui  ite  and  more  widely  applicable  to 
ox>-g(  nated  fiiels  than  the  Ml')BILE 
mode  s.  A  preliminary  versio.i  of  this 
mode   was  discussed  at  a  public 
work  hop  held  on  August  25. 1992.  and 
matei  ials  related  to  this  model  Lave 
been  )laced  in  the  docket  for  this 
rulen  aking.  At  this  time,  howevei .  this 
enhai  ced  nonexhaust  VOC  emissions 
mode   is  not  complete  and  hence  is  not 
incor  )orated  in  today's  complex  model. 

Thi  nonexhaust  VOC  model  in 
toda}  s  complex  model  is  based  on 
corre  ations  between  RVP  and 
none  Lhaust  VOC  emissions  derived 
from  he  July  11. 1991  version  of 
MOB  LE4.1  for  Phase  I  of  the 
refon  lulated  gasoline  program  (1995- 
1999  and  from  MOBILE5A  for  Phase  11 
(200G  and  beyond).  This  approach  is 
consi  Jtent  with  the  definition  of 
basel  ne  emissions  set  forth  in  Section 
rV.A  uid  is  based  on  the  same 
consi  derations  outlined  in  that  section. 

To  develop  the  correlations  shown 
belov  ■.  the  MOBILE  models  were  used 
with  emperatiues  of  69  to  94  degrees 
Fahrc  nheit  for  Class  B  areas  and  72  to 
92  de  ;rees  Fahrenheit  for  Class  C  areas. 
As  di  icussed  in  Section  IV.A.  a  basic 
inspe  [rtion  and  maintenance  program 
was  assumed  for  Phase  I  while  an 
enhaj  iced  I/M  program  was  assumed  for 
Phas4  n.  In  addition,  the  presence  of 
Stage  n  evaporative  emissions  recovery 
syste:  ns  with  an  overall  vapor  recovery 
effici  incy  of  86  percent  was  assumed  (as 
discu  ssed  in  the  SNPRM  and  NPRM). 
EPA  s  in  the  process  of  promidgating 
requi  -ements  for  onboard  refueling 


emission  controls  which  may  be  more 
effective  at  controlling  refueling 
emissions  than  Stage  II  vapor  recovery 
systems.  However,  these  requirements 
did  not  apply  to  1990  model  year 
vehicles  and  hence  cannot  be 
incorporated  into  the  model  for 
certification  purposes.  In  addition,  EPA 
has  chosen  not  to  incorporate  the  effects 
of  onboard  refueling  controls  in  its 
evaluation  of  the  effects  of  reformulated 
fuels  on  emissions  from  the  entire  in- 
use  vehicle  fleet,  which  includes 
vehicles  from  a  number  of  different 
model  years.  This  decision  was  made 
for  several  reasons.  First,  requirements 
for  onboard  refueling  controls  have  not 
yet  been  finalized,  making  evaluation  of 
their  impact  on  in-use  emissions 
difficult.  Second,  onboard  refueling 
controls  are  not  expected  to  be  required 
on  all  new  vehicles  until  2000  and  are 
not  expected  to  be  present  on  the  bulk 
of  in-use  vehicles  for  several  years  after 
that  time.  Third,  while  onboard  controls 
are  expected  to  be  more  efficient  at 
controlling  refueling  emissions  than 
Stage  II  controls,  the  difference  is  not 
expected  to  be  large  in  areas  affected  by 
the  reformulated  gasoline  program  and 
will  affect  only  a  small  portion  of  total 
nonexhaust  VOC  emissions.  Since 
EPA's  analysis  of  the  additional  benefits 
of  onboard  vapor  recovery  controls  is 
not  yet  available,  and  since  such 
benefits  are  expected  to  be  small  relative 
to  overall  emissions,  EPA  has  chosen  to 
retain  its  assumptions  regarding  Stage  11 
vapor  recovery  in  forecasting  the  effects 
of  fuel  modifications  on  nonexhaust 
VOC  emissions  from  the  in-use  vehicle 
fleet. 

The  only  toxic  air  pollutant  covered 
by  the  reformulated  gasoline  progiam 
that  is  found  in  nonexhaust  emissions  is 
benzene,  which  is  a  natural  component 
of  gasoline.  The  other  four  toxic  air 
pollutants  listed  in  section  211(k)  are 
solely  products  of  fuel  combustion  and 
hence  are  not  found  nonexhaust 
emissions.  As  discussed  in  the  SNPRM. 
the  Agency's  correlation  between  fuel 
benzene  content  and  summer  non- 
exhaust t)enzene  emissions  is  based  on 
results  bam  General  Motors'  proprietary 
model  of  tank  vapors,  as  confirmed 
independently  by  EPA-generated  data 
using  a  niunber  of  fuels.  Both  the 
derivation  and  verification  of  the  non- 
exhaust benzene  emissions  model  are 
discussed  more  fully  in  the  RIA.  The 
nonexhaust  benzene  emission  model 
also  depends  on  the  RVP  of  the  fuel,  as 
is  the  case  for  the  nonexhaust  VOC 
emission  model.  The  derivation  of  the 
nonexhaust  benzene  and  VOC  models  is 
discussed  more  fully  in  the  RIA. 
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D.  Range/Extrapolation 

Like  all  regression  models,  the 
complex  model  is  not  valid  for  all 
possible  input  values.  The  range  of  fuel 
parameter  values  over  which  the 
complex  model  accurately  predicts 
vehicle  emissions  is  given  in  Table  IV- 
3.  These  ranges  are  based  on  the  range 
of  data  used  to  develop  the  models  and 
on  comments  received  by  the  Agency  on 
this  issue.  The  limits  proposed  in  the 
February  1993  were,  in  some  cases, 
narrower  than  the  range  of  data  used  to 
develop  the  complex  model.  In 
addition,  the  limits  proposed  in  the 
NPRM  would  have  prevented  a  number 
of  very  low  emitting  fuels  from  being 
certified  using  the  model. 

Table  lV-3.— Parameter  Ranges 
FOR  Which  the  Complex  Model 
Can  Be  Used 


Valid  range  for 

Fuel  Parameter 

Reformu- 
lated fuel 

Converv 
tionalfuel 

Aromatics.  vol 

% 

E200.  % 

E300,  % 

Olefins,  vol  %  ... 
Oxygen,  vol  %  .. 

RVP.  psi  

Sulfur,  ppm 

Benzene,  vol  % 

0-50 

30-70 

70-100 

0-25 

0-3.7 

6.4-10 

0-500 

0-2.0 

0-55 
-    30-70 
70-100 
0-30 
0-3.7 
6.4-11 
0-1000 
0-4.9 

EPA  has  received  a  niunber  of 
comments  requesting  alterations  in  the 
model's  range.  After  considering  these 
comments  and  re-evaluating  the  data  on 
which  the  compfex  model  is  based.  EPA 
has  modified  the  range  limits.  In  some 
cases.  EPA  has  chosen  to  extrapolate  the 
complex  model  slightly  beyond  the 
range  for  which  data  were  available  in 
order  to  allow  additional  fuels,  both 
conventional  and  reformulated,  to  be 
evaluated  using  the  model'without 
recourse  to  expensive  and  time- 
consuming  vehicle  testing.  These 
extrapolations  are  limited  to  those 
parameters  whose  effects  appear  to  be 
well-characterized  by  the  complex 
model.  A  detailed  discussion  of  the 
limits  of  the  available  data.  EPA's 
rationale  for  extending  the  valid  range 
of  the  model  for  some  parameters,  and 
the  extrapolation  method  used  to  extend 
the  model  can  be  found  in  Section  IV.D 
of  the  RIA. 

E.  Winter 

While  the  VOC  performance  standard 
for  reformulated  fuels  apphes  only  in 
the  summer,  the  toxics  and  no-NO.- 
increase  requirements  apply  year-roimd. 
EPA  therefore  recognized  the  need  to 
model  the  exhaust  toxics  and  NO, 


emissions  performance  of  reformulated 
gasolines  during  the  winter  months  as 
well  as  during  the  high  ozone  season. 
Modeling  winter  emissions 
performance,  however,  presented  a 
niunber  of  difficulties.  First,  the  data 
sources  described  earlier  provided  data 
on  emissions  performance  only  imder 
summer  conditions  and  for  gasolines 
with  RVP  levels  typical  of  summer 
gasolines.  Second,  the  RVP  levels  of 
fuels  included  in  the  complex  model 
database  ranged  from  7  to  10  psi,  while 
winter  fuels  tend  to  have  RVP  levels  in 
the  11.5  psi  range  and  are  not  restricted 
by  other  regulations.  Hence  the  complex 
model  cannot  be  used  directly  for  fuels 
with  typical  winter  RVP  levels. 

RVP's  impact  on  canister  loading  and 
subsequent  purging  is  thought  to  be  the 
primary  cause  of  its  effects  on  exhaust 
emissions.  Since  data  do  not  exist  on 
the  effects  of  winter  fuels  on  canister 
loading  under  winter  conditions,  the 
Agency  is  not  able  at  this  time  to  model 
the  effects  of  winter  RVP  levels  on 
exhaust  emissions.  To  avoid  making 
unsound  or  speculative  predictions, 
EPA  proposed  and  is  now  promulgating 
a  requirement  that  for  purposes  of 
evaluating  emissions  effects  using  the 
complex  model,  the  RVP  of  vrinter  fuels 
be  set  at  the  summer  statutory  baseline 
RVP  value.  In  effect,  this  requirement 
builds  into  the  model  the  assumption 
that  the  RVP  level  of  winter  gasolines 
has  no  effect  on  NO,  or  exhaust  toxics 
emissions.  As  a  result,  refiners  will  not 
be  required  to  alter  the  RVP  levels  of 
winter  gasolines.  Refiners  will  receive 
neither  benefit  nor  penalty  for  changing 
the  RVP  of  their  winter  gasolines.  To 
evaluate  winter  fuels  using  the  complex 
model,  an  RVP  value  equal  to  that  of 
summer  baseline  gasoline  (8.7  psi)  must 
be  used  instead  of  the  fuel's  actual  RVP. 
Doing  so  effectively  removes  the 
contribution  of  RVP  to  winter  exhaust 
emissions. 

When  sufficient  data  is  developed  on 
the  emissions  impact  of  winter  RVP 
levels  under  winter  ambient  conditions, 
EPA  will  be  able  to  revise  the  complex 
model  accordingly.  Until  then.  EPA 
believes  it  is  more  appropriate  to 
assume  that  RVP  levels  have  winter 
exhaust  emission  effects  than  to 
speculate  about  the  magnitude  of  such 
impacts. 

hi  its  prior  proposals.  EPA  had 
proposed  that  winter  nonexhaust 
emissions,  including  vdnter  nonexhaust 
benzene  emissions,  be  considered  zero. 
EPA  received  a  number  of  comments 
requesting  that  both  baseline  emissions 
and  the  nonexhaust  toxics  model 
include  winter  nonexhaust  benzene 
emissions.  This  request  was  based  on 
the  beUef  that  the  year-round  benzene 


limits  would  result  in  reduced 
nonexhaust  benzene  emissions  in  the 
winter  months.  EPA  has  evaluated  this 
claim,  taking  into  account  temperature 
ranges  and  the  effects  of  inspection  and 
maintenance  programs  on  such 
emissions.  EPA  acknowledges  the 
validity  of  this  claim,  since  winter 
nonexhaust  emissions,  including 
nonexhaust  benzene  emissions,  are 
likely  to  be  nonzero  under  all  winter 
tem{>erature  ranges.  In  the  past,  the  lack 
of  sufficient  data  on  nonexhaust 
emissions  under  winter  temperature 
conditions  has  prevented  EPA  from 
developing  rehable,  acciuate  models  of 
winter  nonexhaust  emissions.  The 
commenters  provided  a  limited  quantity 
of  data  on  winter  nonexhaust  emissions 
to  support  their  claim.  However,  the 
data  submitted  in  support  of  this  cl»im 
were  based  on  measurements  of 
nonexhaust  emissions  from  vehicles 
with  very  low  nonexhaust  emissions. 
EPA's  analysis  indicates  that  these 
vehicles  are  not  representative  of  in-use 
vehicles.  In  addition,  the  chemical 
composition  of  the  measured 
nonexhaust  emissions  were 
characteristic  of  resting  losses  (losses 
that  occur  due  to  permeation  through 
fuel  system  components)  rather  than  of 
diurnal,  hot  soak,  or  running  loss 
emissions.  Resting  losses  are  not 
included  in  EPA's  baseline  emission 
estimates,  so  EPA  does  not  consider  it 
appropriate  to  include  resting  losses  in 
its  nonexhaust  emission  models. 
Finally,  no  data  were  submitted  on 
nonexhaust  benzene  emissions  from  fail 
vehicles  under  winter  conditions.  Since 
nonexhaust  benzene  emissions  from 
such  vehicles  will  comprise  a 
significant  portion  of  winter  nonexhaust 
benzene  emissions,  EPA  is  concerned 
that  3  model  based  on  the  submitted 
data  would  not  provide  accurate 
estimates  of  such  emissions.  Given  the 
theoretical  merits  of  the  claim,  however, 
EPA  will  consider  including  a  model  of 
winter  benzene  nonexhaust  emissions 
in  the  complex  model  in  the  future 
when  sufficient  data  become  available. 

F.  Fungibility 

EPA  has  long  recognized  the 
importance  of  maintaining  a  fungible 
fuel  system,  in  which  complying 
gasolines  can  be  mixed  freely  without 
resulting  in  mixtures  that  do  not 
themselves  comply  with  regulatory 
requirements.  Fungibility  is  essential  to 
smooth,  cost-effective  operation  of  fuel 
distribution  systems  such  as  pipelines. 
The  Agency  has  received  numerous 
comments  on  the  need  to  maintain 
fungibility.  At  the  same  time,  the 
Agency  considers  it  essential  that 
gasolines  certified  as  reformulated  meet 
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all  required  emission  perfonnance 
levels  in  the  field.  In  cases  where  the 
effects  of  a  given  fuel  parameter  on 
emissions  are  non-linear,  it  is  possible 
for  two  complying  fuels  to  produce  a 
non-complying  fuel  when  mixed. 
The  complex  model  contains  a 
number  of  nonlinear  terms,  which 
introduces  the  possibility  that  gasolines 
which  comply  with  this  rule's 
requirements  in  isolation  would  not 
comply  if  mixed  with  other  complying 
fuels.  EPA  has  been  concerned  with  this 
possibility  and  has  undertaken 
extensive  analyses  to  determine  its 
Ukelihood  and  to  develop  methods  to 
cope  with  its  occurrence.  EPA's 
analyses,  which  have  utilized  methods 
that  have  been  supported  by  a  number 
of  organizations,  indicate  that  the 
complex  model  promulgated  in  today's 
rule  will  not  create  fungibility  problems 
despite  its  inclusion  of  nonlinear  terms. 
This  analysis  is  explained  in  greater 
detail  in  Section  IV.F  of  the  RIA. 

G.  Future  Model  Revisions 

The  complex  model  promulgated  in 
this  rulem^ng  reflects  EPA's  best 
understanding  of  the  relationship 
between  fuel  characteristics  and  vehicle 
emissions.  However.  EPA  expects  future 
research  to  clariiy  this  relationship.  EPA 
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also  «cognizes  that  changes  in  in-use 
;le  emission  control  programs  (e.g., 
irograms)  will  continue  to  occur 
hat  these  changes  may  alter  the 
onship  between  fuel  characteristics 
use  emissions.  In  addition,  the 
is  concerned  that  augmentations 
model  through  vehicle  testing 
on  V)  may,  over  time,  acomiulate 
point  that  a  revised  complex 
1.  incorporating  the  current 
lex  model  database  and  all 

information  gathered  since 
Ayould  be  beneficial.  As  discussed 
V,  EPA  plans  to  issue  revised 
lex  models  when  the  "Agency 
deen  s  that  sufficient  new  information  is 
avail  ible  to  warrant  such  action.  Model 
revis  ons  will  be  developed  through  a 
formil  rulemaking  process. 
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^ex  Model  Performance  of 
'e  Model  Fuels 


Fu  (Is  qualifying  as  reformulated 
unde  the  simple  model  must  meet 
spec:  led  benzene,  oxygen,  and  RVP 
requi^ments  while  also  satisfying  the 
toxici  performance  standard.  The  RVP 
requi  -ement  differs  between  VOC 
conti  il  regions,  and  the  requirements 
and  s  ^andards  also  vary  depending  on 
whet  ler  compliance  is  being  achieved 
on  a  »er-gallon  or  averaging  basis.  In 


Table  IV-4.— Jypical  Simple  Model  Fuels  Using  MTBE 

[Under  Averaging] 


Fuel  Description; 

Season  

vex:  CorrtroJ  Region 
Fuel  Parameter. 

RVP.  psi  

Oxygen,  wt%  

Benzene.  vol%  , 

Aromatics,  voWfc 

Otefins,  vo»%  

E200,  % „ .. 

E300,  % ..™„„... 

Sulfur,  ppm 


Table  lv-5.— t^ 


Fuel  Description; 

Season  

VOC  Control  Region 
Fuel  Parameter:. 

RVP.  psi  

Oxygen.  wt% 

Benzene,  vol%  

Aromatics.  wol% 

Olefins,  vol% 

E200.  % 


addition,  levels  of  other  fuel  parameters 
are  only  specified  under  the  simple 
model  in  terms  of  deviations  from  each 
refiner's  baseline  fuel.  Evaluating  the 
performance  of  simple  model  fuels 
under  the  complex  model  is  difficult 
since  fuel  properties  can  vary  widely. 
However,  it  is  possible  to  evaluate  a 
set  of  fuels  that  are  representative  of 
expected,  typical  simple  model  fuels. 
EPA  expects  most  refiners  to  pursue 
compliance  on  average  (for  all  or  part  of 
their  product  slate)  in  order  to  maximize 
flexibility  in  day-to-day  refinery 
operations  and  recoup  compliance 
margins.  Given  present  and  projected 
conditions.  EPA  also  expects  that  MTBE 
and  ethanol  will  be  the  most  commonly 
used  oxygenates  during  Phase  I  of  the 
reformulated  gasoline  program.  The 
fuels  specified  in  Tables  rV-4  and  IV- 
5  below  include  fuels  designed  to  meet 
the  requirements  of  the  simple  model  in 
both  VCXD  control  regions  and  using 
both  oxygenates.  The  level  of  olefins, 
sulfur,  E200.  and  E300  have  been  set  to 
Clean  Air  Act  baseline  levels,  while  the 
level  of  aromatics  has  been  set  at  the 
level  necessary  to  comply  with  the 
toxics  requirements  of  the  simple 
model.  Aromatics  levels  were  assumed 
to  be  the  same  for  summer  and  winter 
fuels. 


Fuel 


Surnmer  . 
1  

7.1  

2.1  

0.95 

27.5 

9.2 

41  

83 

339  


Summer 
2 

8.0 

2.1  

0.95 

26.3 

9.2 

41  

83 

339 


Wirrter 
1  

N/A  .... 

2.1  

0.95  ... 
27.5  ... 
11.9  ... 

50 

83 

338  .... 


Winter 
2 

N/A 

2.1 

0.95 

26.3 

11.9 

50 

63 

338 


piCAL  Simple  Model  Fuels  Using  Ethanol 

[Under  Averaging] 


Fuel 


Summer 
1 

7.1  

2.1  

0.95 

25.5  

9.2 

41  


Summer 
2 „.. 

8.0 

2.1  

0.95 

24.3 

9.2 

41  


Winter 
1  

N/A  .... 

2.1  

0.95  ... 
25.5  ... 
11.9... 
50 


Winter 
2 

N/A 

2.1 

0.95 

24.3 

11.9 

41 
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Table  iV-5.— Typical  Simple  Model  Fuels  Using  Ethanol— Continued 

[Under  Averaging] 


E300.  %  ..... 
Sulfur,  ppm 


Fuel 


83.. 
339 


83  .. 
339 


83.. 
338 


83 
338 


The  i}erformance  of  these  fuels 
according  to  the  complex  model  (using 
the  MOBILE4.1  baseline  as  previously 


discussed)  is  summarized  in  Table  IV- 
6. 


Table  IV-6.— Performance  of  Typical  Simple  Model  Fuels  Under  the  Phase  I  Complex  Model 

[Under  Averaging]^ 


Fuel 


1  . 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


Emission  reduction  versus  CAAB  fuel  (percent) 


Exfiaust 
VOC 


7.92 
5.35 
0.33 
0.80 
8.64 
6.09 
3.55 
4.01 


Nonexhaust 
VOC 


51.42 

23.93 

N/A 

0.00 

51.42 

23.93 

N/A 

N/A 


Total  VOC 


36.57 

17.11 

0.33 

0.80 

36.82 

17.38 

3.56 

4.01 


NO 


1.46 
1.28 
-0.21 
0.04 
1.90 
1.76 
0.58 
0.88 


Toxics 


27.33 
24.57 
12.83 
13.87 
25.70 
22.56 
11.52 
12.48 


1  Perfonriarice  of  summer  hjels  (#s  1,  2,  5,  6)  given  relative  to  that  of  Clean  Air  Act  summer  baseline  fuel.  Performance  of  winter  fuels  (#s 
7.  8)  given  relative  to  ttiat  of  the  winter  tiaseline  fuel  defined  in  Section  III. 


3.4. 


/.  Phase  I  Performance  Standards  Under 
the  Complex  Model 

All  fuels  produced  during  Phase  I  of 
the  reformulated  gasoline  program  must 
meet  the  VCX:,  toxics,  and  NOx 
requirements  of  the  Act.  Fuels  certified 
using  the  complex  model  in  Phase  I 
must  show  either  no  increase  in  NOx 
emissions  from  baseline  levels  on  a  per- 
gallon  basis  as  discussed  in  the 
February  1993  proposal  or  a  1.5% 
reduction  from  baseline  levels  on 
average  as  discussed  in  Section  VII.  In 
addition,  as  discussed  in  Section  UI.E., 
such  fuels  must  result  in  either  a  15% 
reduction  in  total  toxics  emissions  from 
baseline  levels  on  a  per-gallon  basis  or 
a  16.5%  reduction  in  total  toxics 
emissions  from  baseline  levels  on 
average. 

With  regard  to  the  VOC  standards, 
EPA  considers  fuels  produced  to  meet 
the  provisions  of  the  simple  model  to  be 
producible.  Thus,  as  discussed  in  the 
February  1993  proposal,  EPA  believes  it 
feasible  to  base  the  Phase  I  standards  for 
VOC  emissions  on  the  performance  of 
fuels  that  meet  the  Simple  Model 
requirements,  pro\ided  that  this 
performance  is  more  stringent  than 
minimum  performance  required  by  the 
Act.  EPA  considers  the  fuels  whose 
VOC  performances  were  evaluated  in 
Section  IV.H  to  be  representative  of 
Simple  Model  fuels.  Under  the 


reformulated  gasoline  program,  VOC 
emissions  are  controlled  only  during  the 
high  ozone  season.  For  this  reason,  Oie 
VOC  performance  standard  has  been 
determined  by  the  performance  of  the 
Phase  I  sxmimer  fuels  presented  in 
Section  IV.H.  Since  these  fuels  achieve 
emissons  reductions  that  equal  or 
exceed  the  minimum  requirements  set 
forth  in  the  Act,  the  VOC  performance 
standard  during  Phase  I  for  fuels 
certified  under  the  complex  model  has 
been  based  on  the  performance  of  these 
fuels.  Setting  the  VOC  perfonnance 
standards  in  1998-1999  equal  to  this 
VOC  performance  level,  which  EPA 
believes  to  be  a  reasonable  estimate  of 
the  average  performance  of  fuels 
produced  in  1995-1997.  preseves  the 
integrity  of  the  two-phase  program 
specified  by  Congress  and  is  consistent 
with  the  Agreement  in  Principle  signed 
in  1991. 

The  summer  VOC  performance  of 
"typical"  high  ozone  season  simple 
model  reformulated  gasolines  according 
to  the  complex  model  is  presented  in 
Table  IV-6.  In  VOC  Control  Region  1. 
the  simple  model  fuel  reduces  VOC 
emissions  by  36.6  percent  for  the  MTBE- 
containing  fuel  (Fuel  1)  and  36.8 
percent  for  the  ethanol-containing  fuel 
(Fuel  5).  Since  the  1998  performance 
requirements  in  VOC  Control  Region  1 
are  to  be  based  on  the  performance  of 


typical  simple  model  fuels,  and  since 
Fuels  1  and  5  both  satisfy  the  simple 
model  requirements  and  are  considered 
by  EPA  to  be  representative  of  typical 
simple  model  fuels,  EPA  has  set  its  1998 
performance  standards  in  VOC  Control 
Region  1  so  as  to  permit  both  of  these 
fuels  to  meet  the  1998  j)erformance 
standards.  In  addition,  EPA  considers 
Fuel  1  to  be  more  representative  of 
typical  simple  model  fuels  in  VOC 
Control  Region  1  since  MTBE  does  not 
boost  fuel  RVT  levels  to  the  extent  that 
ethanol  does.  As  was  discussed  in  the 
April  1992  and  February  1993 
proposals,  EPA  believes  that  per-gallon 
performance  standard  should  be  set  1.5 
percentage  points  below  the  averaging 
performance  standard.  Hence  high 
ozone  season  fuels  certified  using  the 
complex  model  during  Phase  I  of  the 
reformulated  gasoline  program  must 
provide  a  VOC  emission  reduction  from 
baseline  levels  of  36.6  percent  when 
complying  on  average  and  35.1  percent 
when  complying  on  a  per-gallon  basis. 
Similarly,  high  ozone  season  fuels 
certified  using  the  complex  model 
during  Phase  I  in  VOC  Control  Region 
2  must  provide  a  VOC  emission 
reduction  from  baseUne  levels  of  17.1 
percent  when  complying  on  average  and 
15.6  percent  when  complying  on  a  per- 
gallon  basis.  These  standards  are 
summarized  in  Table  IV-7  for  both  VOC 
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control  regions,  under  averaging  and  a  redudtion  from  baseline  emission 

per-gallon  compliance.  Note  that  a  levels, 

negative  performance  standard  signifies 


Table  IV-7.— Reformulated  Gasoline  Perf|drmance  Standards  Relative  to  Clean  Air  Act  Baseline  Gasoline 

FOR  1998-1999 

[Percent] 


Emission 


VOC  .„ 

Toxics 

NOx 


In  summary,  the  per-gallon  and 
averaging  VCiC  perfonnance  standards 
under  the  complex  model  during  Phase 
I  is  set  by  the  performance  of  the 
corresponding  simple  model  fuel  when 
evaluated  using  the  complex  model.  The 
toxics  performance  standard  is  set  at  the 
statutory  requirement  of  a  15  percent 
reduction  from  baseline  levels  for  per- 
gallon  compliance  and  a  16.5  percent 
reduction  for  compliance  on  average. 
Similarly,  the  NOx  performance 
standard  under  the  complex  model 
during  Phase  I  must  satisfy  the  no  NO, 
increase  requirement  on  a  per-gallon 
basis,  or  meet  a  1.5%  reduction  for 
compliance  on  average. 

V.  Augmenting  the  Models  Through 
Testing 

During  the  regulatory  negotiation 
process,  vehicle  testing  and  emission 
modeling  procedures  for  certifying  that 
a  gasoline  compUes  with  the  NOx, 
toxics,  and  VOC  requirements  were 
discussed.  Emission  models  such  as  the 
simple  model  described  in  Section  III 
and  the  complex  model  described  in 
Section  TV  offer  several  advantages  over 
testing  to  determine  emission  effects. 
First,  models  can  better  reflect  in-use 
emission  effects  since  they  can  be  based 
on  the  results  of  multiple  test  programs. 
Second,  individual  test  programs  may 
be  intentionally  or  unintentionally 
biased  due  to  vehicle  selection,  test 
design,  and  analysis  methods.  Third, 
fuel  compositions  tend  to  vary  due  in 
part  to  factors  beyond  the  control  of  fuel 
suppliers  such  as  variations  in  crude  oil 
compositions  and  the  inherent 
variability  of  refining  processes.  As  a 
result,  without  one  or  more  modeling 
options,  each  batch  of  fuel  would  have 
to  be  tested  to  ascertain  its  emission 
perfonnance.  Such  levels  of  testing  are 
neither  desirable  (because  of  the 
potential  for  intentional  or 
unintentional  bias  in  vehicle  test 
programs)  nor  practical  (because  of  the 
time  and  expense  involved  in  vehicle 
testing).  Fourth,  models  make  more 
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VOC  control  region  1 


Average 


-36.6 

-16.5 

-1.5 


Per  gallon 


efficiei  t  use  of  scarce  and  expensive 
emissi<  n  effects  data  than  is  possible 
otherw  se.  For  these  reasons,  EPA 
beUeve  >  that  the  modeling  options 
outline  i  above  are  necessary  for  the 
reform!  ilated  gasoline  program  to 
achievt  its  environmental  objectives 
and  to  ninimize  the  costs  of  the 
prograi  i. 

Thes  s  emission  models,  however, 
reflect  >  rurrently-available  information 
and  he:  ice  do  not  allow  refiners  to  take 
advanti  ige  of  emission  benefits  derived 
from  ni  w  fuel  additives  or  changes  in 
fuel  pa  ameters  not  contained  in  the 
models  To  allow  for  fuel  technology 
develo  iment  and  innovation,  the 
Agenc;  also  believes  that  testing  has  a 
role  in  :ertification  as  a  means  of 
supple  nenting  the  models.  This  section 
contair  s  a  detailed  discussion  of  the 
provisi  )ns  EPA  is  promulgating 
regardi  ig  the  conditions  imder  which 
testing  is  permitted,  the  maimer  in 
which  est  results  can  be  used  to 
supple:  nent  the  models,  and  the 
minimi  im  requirements  for  vehicle 
testing  >rograms.  As  was  first  outUned 
in  the  lebruary  1993  NPRM,  the  vehicle 
testing  process  described  in  this  section 
has  undergone  significant  changes  since 
it  was    rst  proposed  in  the  April  1992 
SNPW  .  These  changes  have  been  made 
in  resp  >nse  to  changes  in  EPA's 
approa  :h  to  modeling  the  relationship 
betwee  i  fuel  properties  and  emissions, 
as  desc  ibed  in  Section  IV,  emd 
comme  its  received  in  response  to  the 
April  1  )92  and  February  1993 
propos  lis.  The  following  discussion 
addres!  es  the  major  substantive 
comme  its  received  by  EPA  regarding 
certific  ition  of  fuels  by  vehicle  testing. 
A  detai  ed  summary  and  analysis  of 
comm<  Its  can  be  found  in  Section  IV.G 
ofthellA. 

A.  App  icability  of  Testing 

Vehii  :le  testing  is  the  primary  way 
that  thi  effects  of  various  gasoline 
formuL  itions  on  motor  vehicle 
emissi(  ns  can  be  determined.  As 


-35.1 

-15.0 

0.0 


VOC  control  region  2 


Average 


-17.1 

-16.5 

-1.5 


Per  gallon 


-15.6 

-15.0 

0.0 


described  above,  data  from  vehicle 
testing  programs  forms  the  bulk  of  the 
basis  for  the  simple  and  complex 
models. 

EPA  beUeves  that  fuel  certification 
through  single  test  programs  is 
inherently  less  reliable  than  certification 
through  a  testing-based  model.  The 
simple  and  complex  models  developed 
by  EPA  are  based  on  a  far  greater 
amount  of  testing  than  would  be 
available  from  any  single  test  program. 
These  models  incorporate  and  balance 
the  varying  and  conflicting  results  of 
numerous  test  programs.  The  statistical 
variation  associated  with  an  individual 
test  program  may  cause  a  fuel  to  show 
emission  effects  during  testing  that 
would  not  occur  in-use.  Therefore,  EPA 
proposes  that  testing  only  be  permitted 
to  augment  the  models  for  fuel  effects 
that  are  not  covered  in  the  models. 

B.  Augmenting  the  Simple  Model 

Due  to  the  belief  that  fuels  certified  by 
vehicle  testing  should  be  evaluated  in 
conjunction  with  the  most  complete 
emission  model  available  to  more 
accurately  determine  the  emission 
benefits  of  the  fuels  being  tested,  EPA 
proposed  that  vehicle  testing  be 
permitted  to  augment  the  simple  model 
only  for  the  effect  of  oxygenates  on  NO, 
emissions  beyond  the  simple  model's 
oxygen  caps.  All  other  testing  was  to 
have  been  performed  to  augment  the 
complex  model.  Based  on  data  collected 
since  the  time  of  the  proposal  on  the 
effect  of  ox>'genates  on  NO,,  EPA  no 
longer  believes  it  appropriate  to 
augment  the  simple  model  even  in  the 
limited  manner  described  above. 
Considerably  more  data  are  available  in 
the  complex  model  database  regarding 
the  liffect  of  oxygenates  on  NO, 
emissions  than  would  be  provided  by 
any  individual  test  program.  Therefore, 
testing  can  only  be  performed  to 
augment  the  complex  model.  Fuels  with 
oxygen  concentrations  in  excess  of  2.7 
weight  percent  must  be  certified  using 
the  complex  model. 
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C.  Augmenting  the  Complex  Model 

EPA  believes  that  the  objective  of 
testing  under  the  complex  model  should 
be  to  evaltiate  the  emission  effects  of 
fuels  whose  emission  effects  cannot  be 
adequately  represented  by  the  model. 
Such  fuds  would  include  fiiels  claiming 
emission  effiects  from  parameters  not 
included  in  the  complex  model  and 
fuels  containing  complex  model 
parameters  at  levels  beyond  the  range 
covered  by  the  model.  Without  this 
constraint,  it  may  be  possible  for  a  fuel 
producer  to  use  the  statistical  variation 
associated  with  testing  to  claim 
emission  effects  through  testing  which 
would  not  be  demonstrated  in-use, 
when  tested  to  a  greater  degree,  or  when 
modeled.  For  example,  a  fuel  that  would 
fail  to  meet  the  VOC  requirement  by  a 
small  margin  when  evaluated  under  the 
complex  model  could  be  tested  and 
shown  to  meet  the  VOC  requirement 
due  to  the  testing  error  associated  with 
any  vehicle  testing  program.  In  addition, 
allowing  testing  of  existing  modeled 
parameters  essentially  would  make  the 
complex  model,  and  the  associated 
emission  performance  standards,  a  fluid 
target.  Fuel  producers  would  lose  the 
certainty  associated  with  a  fixed  model 
and  the  confidence  that  their  capital 
investments  will  be  useful  for  a  fixed 
amount  of  time.  Therefore,  vehicle 
testing  can  be  used  only  to  determine 
the  emission  effects  of  parameters  not 
adequately  represented  by  the  complex 
model.  The  emission  effects  of  the  fuel 
parameter  in  question  v«ll  be 
determined  by  combining  the  emission 
effects  determined  through  vehicle 
testing  with  the  emission  effects 
predicted  by  the  complex  model. 
Furthermore,  each  testing  program  can 
be  used  to  identify  the  effects  of  only 
one  new  fuel  parameter,  unless  the 
changes  in  other  fuel  parameters  are  a 
natural  and  inherent  ccnscquence  of  the 
primary  fuel  modification.  Without  this 
constraint,  EPA  believes  that  accurate 
determination  of  the  effects  of  specific 
fuel  parameters  would  be  more  difficult 
due  to  the  inherent  variability  in  testing 
programs  and  the  increased 
opportunities  for  gamine. 

In  addition,  fuel  suppliers  opting  to 
augment  the  complex  model  through 
vehicle  testing  must  examine  the  extent 
to  which  emissions  are  affected  when 
fuels  certified  with  the  augmented 
complex  model  are  mixed  with  other 
fuels.  The  Agency  is  concerned  with 
two  potential  problems  when  different 
fuels  are  combined.  First,  the  emission 
effects  of  a  parameter,  as  determined 
from  vehicle  testing,  may  not  behave 
linearly  as  fuels  with  one  level  of  the 
parameter  are  mixed  with  fuels  with 


different  levels  of  the  same  parameter. 
The  degree  to  which  this  process  occurs 
is  referred  to  in  this  notice  as  the 
parameter's  dilution  effect.  Dilution 
effects  are  evident  in  the  complex  model 
proposed  in  February  1993  and  in  the 
model  being  promulgated  today. 
Second,  the  emission  effects  of  various 
fiael  parameters  may  be  affected  by  the 
level  of  other  fuel  parameters.  The 
degree  to  which  this  process  occurs  is 
referred  to  in  this  notice  as  an 
interactive  effect.  If  such  effects  are 
present  (as  in  the  complex  model 
proposed  in  February  1993  and  in  the 
complex  model  being  promulgated 
today),  actual  emission  performance  of 
the  fuel  mixture  in-use  could  be  worse 
than  emission  performance  predicted 
from  the  complex  model  augmented  by 
vehicle  testing  results.  Therefore,  the 
testing  process  must  be  structured  so  as 
to  identify  dilution  and  interactive 
effects. 

D.  Advance  Approval  of  Test  Programs 

Given  the  number  of  factors  involved 
in  designing  a  test  program,  the 
potential  for  inappropriate  design  is 
high.  EPA  wishes  to  avoid- submittal  of 
petitions  based  on  test  data  from  poorly 
designed  programs  in  order  to  assure 
that  the  time  and  money  invested  in 
such  programs  is  well-spent  and  to 
assure  that  all  augmentations  to  the 
model  are  based  on  accurate  data  from 
well-designed  test  programs.  Hence  EPA 
will  require  petitioners  to  obtain 
advance  approval  from  the  Agency  for 
their  proposed  vehicle  testing  programs. 
EPA  will  consider  petitions  to  augment 
the  model  only  if  based  on  the  results 
of  approved  testing  programs. 
Furthermore,  EPA  retains  the  discretion 
to  evaluate  other  data  when  evaluating 
petitions  to  augment  the  complex  model 
and  when  determining  the  nature, 
extent,  and  limitations  of  the 
augmentation.  This  data  may  include 
the  existing  complex  model  database, 
additional  vehicle  testing  programs,  and 
other  augmentation  applications. 

Petitioners  are  required  to  include  the 
following  information  when  submitting 
a  test  program  plan  for  approval:  the 
fuel  parameter  to  be  evaluated  for 
emission  effects;  the  number  and 
description  of  vehicles  to  be  used  in  the 
test,  including  model  year,  model  name, 
VIN  number,  mileage,  emission 
performance,  technology  type,  and 
vehicle  manufacturer;  the  methods  used 
to  procure  and  prepare  the  vehicles  for 
testing;  the  fuels  to  be  used  in  the 
testing  program,  characterized  as 
defined  in  Section  V.I. 5;  the  pollutants 
and  emission  categories  to  be  evaluated; 
the  methods  and  precautions  to  be  used 
to  ensure  that  the  effects  of  the 


parameter  in  question  are  independent 
of  the  effects  of  other  parameters  already 
included  in  the  complex  model;  a 
description  of  the  quality  assurance 
procedures  to  be  used  during  the  test 
program,  and  the  identity  and  location 
of  the  organization  performing  the 
testing.  EPA  anticipates  and  encourages 
petitioners  to  submit  the  information 
listed  above  in  stages  beginning  with  the 
most  general  and  ending  with  3ie  most 
specific  in  order  to  streamline  the 
approval  process  and  eliminate  wasted 
effort.  EPA  will  work  with  petitioners  to 
remedy  unsatisfactory  aspects  of  their 
proposed  testing  program. 

These  provisions  provide  the  Agency 
with  greater  assurance  that  petitioners 
would  not  selectively  report  test  results 
to  the  Agency  that  support  their 
petitions.  Petitioners  would  still  be  able 
to  "game"  the  testing  process  by  pre- 
screening  vehicles  to  obtain  a  test  fleet 
with  the  desired  sensitivity  to  the 
proposed  parameter.  However,  such  a 
test  fleet  would  have  to  be  re-tested  as 
part  of  the  formal  test  program  and 
hence  would  be  subject  to  the  variability 
inherent  in  vehicle  testing,  which 
would  tend  to  reduce  the  gaming 
benefits  bom  pre-screening.  EPA 
believes  that  the  risks  and  costs 
associated  with  re-testing  will  tend  to 
dissuade  petitioners  from  attempting  to 
manipulate  the  testing  process  in  this 
manner. 

EPA  further  requires  that  the  results 
of  all  approved  testing  programs  be 
submitted  to  the  Agency,  even  if  the 
parameter  in  question  proves  not  to 
provide  an  emission  benefit.  The 
Agency  believes  this  requirement  is 
necessary  to  ensure  that  all  available 
data  is  at  the  Agency's  disposal  when 
evaluating  proposed  augmentations  to 
the  complex  model  and  when  updating 
the  model  itself.  EPA  does  not  intend  to 
use  this  provision  to  limit  legitimate, 
innovative  test  programs.  Rather.  EPA  is 
only  interested  in  preventing  the 
creation  of  artificial  fuel  parameters  that 
claim  to  be  the  source  of  emission 
effects  which  are  in  reality  only  normal 
statistical  variability. 

An  example  may  help  clarify  the 
problems  that  can  arise  if  testing  is 
permitted  for  such  artificial  parameters. 
The  le%'el  of  C10+  aromatics  (aromatics 
whose  molecules  contain  ten  or  more 
carbon  atoms)  influences  a  fuel's  E200. 
E300,  and  total  aromatics  levels.  A 
testing  program  to  identify  the  effects  of 
Cl0-»-  aromatics  may  indicate  that  an 
emission  effect  from  such  compounds 
exists  when  the  effect  is  actually  due  to 
differences  in  the  fuels'  E200,  E300,  and 
total  aromatics  levels  or  to  the  inherent 
statistical  variability  associated  with 
vehicle  testing.  A  petition  for  approval 


of  a  test  program  to  identify  the  effects 
of  C10+  aromatics  would  be  required  to 
identify  specific  measures  to  be  taken  to 
isolate  the  emission  eHiects  of  ClO-»- 
aromatics  from  those  of  E200,  E300  and 
total  aromatics,  all  three  of  which  are 
included  in  the  complex  model.  In  this 
example,  EPA  might  require  that  certain 
test  fuels  contain  identical  levels  of 
E200,  E^OO.  and  total  aromatics;  that 
more  rigorous  statistical  tests  be  used  to 
identify  genuine  C10+  aromatics  effects 
beyond  those  already  incorporated  in 
the  complex  model  for  E200,  E300,  and 
total  aromatics;  that  the  fuels  used  in 
the  test  program  meet  more  detailed 
compositional  criteria  to  ensxue  their 
representativeness;  or  that  additional 
vehicles  and/or  fuels  be  tested.  This 
provision  helps  assure  that  the  effects 
observed  in  vehicle  testing  programs  are 
genuine  and  will  occur  in-use. 

E.  Exclusive  Rights  to  Augmentation 

EPA's  April  1992  and  February  1993 
proposals  discussed  the  advantages  and 
disadvantages  of  providing  a  system  of 
exclusive  rights  to  model 
augmentations.  EPA  has  given  this 
matter  further  consideration,  including 
consideration  of  comments  regarding 
exclusive  rights.  The  Agency  has 
concluded  that  the  reasons  given  in  its 
April  1992  proposal  for  not  providing  a 
system  of  exclusive  rights  are  still  vaUd. 
Hence  the  regulations  governing 
augmentation  of  the  complex  model 
through  vehicle  regulation  being 
promulgated  today  do  not  provide  for 
exclusive  rights  to  augmentations.  Each 
augmentation  will  be  available  to  any 
refiner  desiring  to  utilize  it,  and  no 
restrictions  are  provided  under  this 
rulemaking  for  exclusive  rights,  other 
than  those  granted  under  other  legal 
code  (e.g..  patent  law).  The  Agency  does 
not  believe  adequate  authority  exists  to 
promulgate  exclusive  rights  provisions 
uinder  this  rulemaking.  Furthermore,  as 
discussed  in  the  April  16, 1992 
proposal,  there  are  a  number  of  reasons 
from  economic,  administrative,  and  air 
quality  perspectives  that  make  open  use 
of  model  augmentations  a  desirable 
public  policy. 

To  allow  interested  parties  to  review 
and  comment  on  a  model  augmentation, 
EPA  will  publish  a  description  of  the 
augmentation  and  its  supporting  data 
and  information  for  pubUc  comment 
prior  to  approving  an  augmentation  for 
use.  In  keeping  with  the  provision  of  the 
Act,  EPA  will  take  into  account  any 
comments  received,  and  act  upon  any 
request  received  for  fuel  certification 
through  model  augmentation  within  180 
days  of  such  a  request  being  completed. 


F.  Di  ration  of  Augmentation 

In  ts  April  1992  proposal,  EPA 
prop  >sed  that  augmentations  would 
rema  m  in  effect  until  the  next 
subs  quent  complex  model  update  was 
issue  d.  EPA  further  proposed  that  if  an 
augn  entation  had  been  vaUd  for  three 
or  fe  ver  years  upon  implementation  of 
the  subsequent  update  to  the  complex 
mod^l,  then  refiners  were  permitted  to 
cont  nue  using  the  augmentation  in 
conji  inction  with  the  previous  complex 
modi  t\  for  an  additional  length  of  time, 
subji  eft  to  certain  restrictions.  EPA  has 
recej  ved  a  number  of  conunents  on  this 
prop  }sal.  Today's  rule  includes  a  set  of 
limit  itions  on  the  duration  of  the 
augn  entation  that  incorporate  some 
elem  snts  of  these  conunents.  These 
limit  itions  are  described  below. 

Th  B  Agency  is  concerned  that  fuel 
supp  Liers  not  be  allowed  to  claim 
emis  iion  effects  in  perp>etuity  based  on 
the  t  tsting  prbgram  described  in  this 
secti  Dn  due  to  the  smaller  degree  of 
statii  tical  confidence  in  such  effects 
com  tared  to  those  included  in  an 
updi  ted  complex  model.  The  Agency 
also  ■ecognizes  the  need  for  fuel 
supp  liers  to  recoup  investments  made  to 
refoi  mulate  gasoline,  including 
inve  ;tments  to  utilize  the  emission 
effec  ts  identified  through  vehicle 
testi:  ig.  Therefore,  petitioners  will  be 
pern  itted  to  use  emission  effects 
dete  mined  through  vehicle  testing  only 
for  a  limited  period  of  time.  In  general, 
this  )eriod  of  time  extends  until  an 
upd(  ted  version  of  the  complex  model 
take!  effect.  Updates  to  the  complex 
mod  i\  will  be  issued  by  EPA  through  a 
form  al  rulemaking  process  at  such  time 
that  he  Agency  determines  that 
suffi  :ient  additional  data  has  become 
aval  able  to  warrant  issuing  such  an 
updi  te.  Since  some  augmentations  may 
be  ir  place  for  a  relatively  short  period 
of  til  ae  before  the  model  is  updated,  the 
Agei  icy  may  not  be  able  to  adequately 
assei  is  the  augmentation.  However,  if  a 
prop  osed  update  to  the  complex  model 
is  isi  ued  within  three  years  of  the  time 
at  w  lich  the  augmentation  takes  effect, 
then  fuel  suppliers  may  be  permitted  to 
cont  nue  using  the  augmentation  to 
dete  inine  the  emission  effects  of 
refoi  mulated  gasolines.  Specifically,  if 
the  i  Lgency  does  not  formally  accept, 
re  jet  t,  or  modify  the  augmentation  in 
ques  tion  for  inclusion  in  the  updated 
com  3lex  model,  then  the  augmentation 
will  remain  available  until  the  next 
updi  ite  to  the  model  takes  effect.  If  the 
Agei  icy  reviews  the  augmentation  and 
eith(  r  excludes  the  augmentation 
entii  ely  or  includes  the  augmentation  in 
a  m(  dified  form,  then  the  augmentation 
will  remain  available  for  use  in  its 


original  form,  in  conjunction  with  the 
complex  model  for  which  the 
augmentation  was  issued,  to  those  fuel 
producers  who  can  demonstrate  to  the 
Administrator's  satisfaction  that  they 
have  begun  producing  fuels  that  are 
certified  using  the  augmentation.  In 
such  cases,  the  augmentation  may 
continue  to  be  used  for  five  years  from 
the  date  the  augmentation  took  effect  or 
for  three  years  of  fuel  production, 
whichever  is  shorter. 

For  the  reasons  discussed  above, 
augmentations  to  the  model  for  the 
effects  of  a  given  parameter  over  a 
particular  range  are  permitted  only 
once.  Regardless  of  whether  the 
emission  effects  of  a  parameter  are 
included  in  an  updated  model,  the 
augmentation  can  neither  be  used  nor 
renewed  (even  with  data  from  a  second 
identical  test  program)  once  the 
maximum  time  period  for  use  of  a 
model  augmented  writh  the  effects  of 
that  parameter  has  expired.  Further 
testing  is  permitted,  however,  to  provide 
EPA  with  the  additional  data  needed  to 
include  the  effect  in  a  future  update  to 
the  model. 

G.  Limits  on  the  Range  of  an 
Augmentation 

Fuel  suppliers  will  be  permitted  to 
claim  the  emission  efi^ects  of 
augmentations  only  to  the  extent  that 
the  test  program  measured  the  effects  of 
the  fuel  parameter  in  question  over  the 
range  in  question.  If  the  parameter  is 
included  in  the  complex  model,  then 
the  augmentation  will  be  valid  for  fuels 
containing  levels  of  the  parameter 
between  the  level  tested  in  the  test 
program  and  the  nearest  limit  of  the 
complex  model  (as  described  iri  Section 
IV).  If  the  parameter  is  not  included  in 
the  complex  model,  then  the 
augmentation  will  be  valid  for  fuels 
containing  levels  of  the  parameter 
between  the  candidate  and  baseline 
levels  (i.e.,  the  levels  found  in  Addition 
Fuels  1  and  3  in  Table  V.l).  This 
provision  is  intended  to  be  consistent 
with  the  limits  on  the  application  of  the 
simple  and  complex  models  as 
expressed  in  Sections  in  and  IV. 

H.  EPA  Approval,  Confirmatory  Testing, 
and  Fees 

In  the  process  of  reviewing  a  model 
augmentation,  EPA  must  confirm  the 
accuracy  of  the  test  results.  To  this  end, 
EPA  intends  to  monitor  the  petitioner's 
test  program.  The  Agency  also  reserves 
the  right  to  perform  confirmatory  testing 
to  assure  the  validity  of  the  test  results 
and  the  emission  performance  of  the 
reformulated  fuel  before  allowing 
augmentation  of  the  model.  EPA  further 
reserves  the  right  to  collect  fees  any 
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lawful  of  an  amount  sufficient  to  recoup 
all  costs  associated  with  such 
confirmatory  testing.  EPA  anticipates 
that  if  any  confirmatory  testing  is 
performed  that  it  will  be  of  a  limited 
natiue  and  focused  only  on  those 
aspects  of  the  test  program  which  are 
unexpected  or  contrary  to  prior  test 
programs  and  engineering  knowledge. 
Since  EPA  has  not  proposed  methods  to 
be  used  to  calculate  and  collect  such 
fees,  these  provisions  will  be  handled 
through  a  subsequent  rulemaking. 

/.  Test  Requirements 

1.  Winter  Testing 

To  be  certified  as  reformulated,  a 
gasoline  must  meet  the  air  toxics  and 
NOx  emission  requirements  year-round; 
the  oxygen,  benzene,  and  heavy  metal 
content  requirements  year-round,  and 
the  VOC  emission  requirements  in  the 
high  ozone  season.  As  discussed  in 
Section  IV  of  this  notice  and  Sections  III 
and  IV  of  the  RIA.  the  Agency  does  not 
have  sufficient  data  to  model  winter 
exhaust  emissions.  While  differences 
between  the  effects  of  fuel  parameters 
under  summer  and  winter  conditions 
beyond  those  discussed  in  Section  IV 
may  exist,  the  Agency  does  not  have  any 
evidence  to  date  to  suggest  that  they  are 
significant.  Therefore,  EPA  will  apply 
the  exhaust  models  developed  for 
summer  emissions  to  winter  fuels  as 
well  for  purposes  of  determining  their 
air  toxics  and  NOx  emissions.  The 
Agency  is  concerned  ihat  allowing 
winter  testing  for  some  fuel  parameters 
while  modeling  the  effects  of  other 
parameters  based  on  summer  emission 
data  creates  the  possibility  of  "gaming" 
the  testing  process.  Fuel  suppliers  could 
use  the  simmier  model  to  determine  the 
effects  of  parameters  that  would  behave 
unfavorably  under  winter  conditions 
and  use  winter  testing  to  determine  the 
effects  of  parameters  that  vrould  behave 
favorably  under  winter  conditions.  This 
possibility  may  result  in  fiiels  being 
certified  for  winter  use  (through  a 
combination  of  winter  testing  and 
siunmer  modeling)  that  result  in  smaller 
emission  reductions  in-use  than  are 
intended  by  the  Act  or  than  would 
occur  by  using  the  summer  model. 
Therefore,  EPA  is  at  this  time  requiring 
that  all  testing  be  performed  imder 
summer  ambient  conditions.  As  the 
Agency  gathers  additional  data  in  the 
future  with  which  to  revise  the  model, 
EPA  will  consider  whether  sufficient 
winter  test  data  exists  to  p)ermit  the 
development  of  winter  NOx  and  air 
toxics  models.  If  such  models  can  be 
developed,  the  Agency  will  consider 
whether  to  allow  winter  testing. 


2.  Pollutants  to  be  Measured 

To  the  extent  testing  is  performed  to 
augment  the  complex  model,  it  must  be 
performed  to  determine  the  emission 
effects  on  all  the  pollutants  covered  by 
the  reformulated  gasoline  certification 
requirements,  including  toxics  (carbon 
monoxide  and  carbon  (Soxide  emissions 
must  also  be  meastued  to  permit 
validation  of  test  results).  Failure  to 
have  such  a  requirement  might  result  in 
important  emission  effects  being 
overlooked  and  could  allow  fuel 
producers  to  "game"  the  certification 
requirements  by  permitting  them  to 
utilize  the  modeling  option  for  one 
pollutant  and  the  test  results  for  another 
pollutant  when  it  would  be 
advantageous.  The  resulting  certified 
reformulated  gasolines  may  not  meet  all 
of  the  applicable  emission  reduction 
requirements  in-use.  For  example,  the 
model  augmented  by  test  results  may 
indicate  that  a  fuel  meets  the  VOC 
requirement  but  fails  the  toxics 
requirement,  while  the  model  alone  may 
indicate  that  the  fuel  meets  the  toxics 
requirement  but  fails  the  VOC 
requirement.  Allowing  the  petitioner  to 
claim  the  toxics  emission  effects 
predicted  by  the  model  while  claiming 
VOC  benefits  determined  through 
testing  would  ignore  fuel  effects  on 
toxics  that  may  not  be  addressed  by  the 
model. 

Testing  costs  would  be  significantly 
reduced  if  only  VOC  and  NOx  emissions 
were  measured  by  testing,  and  toxics 
emissions  were  allowed  to  be  modeled. 
However,  since  the  testing  option  can 
only  be  used  when  the  candidate  fuel's 
parameters  fall  outside  of  the  range  of 
the  model,  EPA  believes  that  adequate 
information  seldom  would  be  available 
to  allow  toxics  emissions  from  such 
fuels  to  be  modeled  adequately  if 
adequate  information  on  VOC  and  NOx 
emissions  were  not  available.  If  a  fuel 
parameter  is  exi)ected  to  affect  VOC  or 
NOx  and  is  not  covered  by  the  model, 
toxics  emissions  may  very  weU  be 
affected  and  should  be  measured. 

It  should  be  noted,  however, 
measiuement  of  toxics  emissions  for  the 
fuels  used  to  determine  interactive 
effects  (discussed  below  in  section 
rv.1.4.)  need  not  be  performed.  Dxmng 
development  of  the  complex  model, 
EPA  found  that  interactive  effects  for  air 
toxics  are  either  statistically 
insignificant,  impossible  to  discern 
given  the  accuracy  and  extent  of 
available  data,  or  too  small  to  contribute 
substantially  to  the  model's  explanator)- 
and  predictive  power.  The  complex 
model  being  promulgated  today 
contains  no  interactive  terms  for  air 
toxics  emissions  for  these  reasons,  and 


hence  EPA  considers  it  unnecessary  to 
require  testing  for  interactive  effects  on 
air  toxics.  Specifically,  toxics  emissions 
need  not  be  measured  when  testing 
additional  Extension  Fuels  to  determine 
interactive  effects  or  when  testing 
Addition  Fuels  4,  5, 6,  and  7,  as 
described  in  Section  V.I.5.  However. 
EPA  reserves  the  right  to  require  that 
toxics  be  measured  during  vehicle 
testing  programs  when  evidence  exists 
that  adverse  interactive  effects  may  exist 
for  toxics.  In  particular.  EPA  reserves 
the  right  to  require  testing  for  interactive 
toxics  effects  if  future  revisions  to  the 
complex  model  include  such  effects. 
To  better  optimize  the  test  program 
for  the  particular  fuel  parameter  being 
evaluated,  the  Administrator  may 
approve  a  request  to  waive  certain 
pollutant  measurement  requirements 
contained  in  this  section.  Any  such 
waiver  would  have  to  be  obtained  in 
advance  of  vehicle  testing.  A  request  for 
such  a  waiver  must  include  an  adequate 
justification  for  the  requested  change, 
including  the  rationale  for  the  request 
and  supporting  data  and  information. 
Such  a  request  must  justify  the  reason 
that  measurement  of  certain  pollutants 
clearly  is  not  necessary,  and  identify 
those  pollutants  for  which  additional 
testing  may  be  warranted.  For  example, 
a  petition  might  note  that  reducing  the 
concentration  of  a  si)ecific  high 
molecular  weight  aromatic  decreased 
VOC  emissions  even  though  the  overall 
concentration  of  similar  aromatics 
remained  unchanged.  The  petitioner 
may  be  able  to  justify  a  reduced  need  for 
toxics  measurement  based  on  the  results 
of  other  studies  which  show  that  toxics 
are  proprortional  to  total  aromatics  rather 
than  to  individual  aromatics  species.  In 
exchange,  additional  testing  may  be 
justified  for  VOC  emissions  to  enable  a 
greater  degree  of  statistical  confidence 
in  the  test  results.  As  a  result,  the  fuel 
supplier  may  be  able  to  present  EPA 
with  sufficient  justification  to  warrant 
increased  testing  for  VOC  emissions  and 
decreased  testing  for  toxics  emissions. 

3.  Exhaust  and  Nonexhaust  Testing 

VOC  and  air  toxics  emissions  occur  in 
both  exhaust  and  nonexhaust  emissions. 
However.  EPA  believes  that  the 
relationship  between  fuel  characteristics 
and  nonexhaust  emissions  is  known 
with  greater  certainty  and  precision 
than  the  relationship  between  fuel 
characteristics  and  exhaust  emissions. 
Nonexhaust  emissions  are  a  much 
simpler  phenomenon  to  model  than 
exhaust  emissions.  Nonexhaust 
emissions  are  driven  primarily  by  well- 
understood  principles  of  physical 
chemistry  and  are  modified  by  devices 
such  as  charcoal  canisters  that  are 
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relatively  easily  modeled.  Exhaust 
emissions,  by  contrast,  involve 
combustion  and  catalysis  reactions  that 
are  not  as  well  imderstood  theoretically 
and  are  much  more  difficult  to  model. 
In  addition,  exhaust  emissions  are 
estimated  directly  from  the  Federal  Test 
Procedure  (FTP)  utilizing  the  Urban 
Dynamometer  Driving  S^edule,  while 
nonexhaust  emissions  are  estimated 
from  both  FTP  and  non-FTP  test  cycles 
in  a  complex  process.  Finally,  data  on 
nonexhaust  emissions  is  much  more 
extensive  and  internally  consistent  than 
data  for  exhaust  emissions.  For  these 
reasons,  EPA  is  restricting  testing  to 
augment  the  model  to  exhaust  emission 
testing.  Vehicle  testing  of  nonexhaust 
emissions  will  not  be  accepted  by  EPA 
as  the  basis  for  augmentations  to  the 
nonexhaust  emission  model 
promulgated  in  today's  rulemaking. 

EPA  reserves  the  right  to  revise  the 
nonexhaust  emission  model  in  the 
future  to  reflect  new  data  acquired  by 
the  Agency,  with  such  revisions  taking 
effect  after  the  start  of  Phase  II  of  the 
program.  In  particular,  either  a  new 
MOBILE  model  or  ongoing  research 
aimed  at  modeling  nonexhaust 
emissions  as  a  function  of  true  vapor 
pressure  over  a  range  of  temperatures 
may  provide  the  basis  for  a  revised 
nonexhaust  model.  The  nonexhaust 
complex  model  being  promulgated 
today  relies  on  the  Reid  vapor  pressure 
(RVP)  to  characterize  fuels'  nonexhaust 
emission  characteristics.  However,  RVP 
is  measured  at  a  fixed  fuel  temperature 
(100  "F),  while  nonexhaust  emissions 
occur  over  a  wide  range  of  fuel 
temperatures  (80  'F  to  130  "F).  Since 
different  oxj-genates  alter  the 
relationship  between  RVP  and  true 
vapor  pressiu-e  at  a  given  temperatiu«  to 
different  extents,  EPA  believes  that  a 
model  based  on  true  vapor  pressure 
would  be  more  accurate  for  fuels 
containing  oxygenates  than  a  model 
based  solely  on  RVP. 

By  permitting  nonexhaust  emissions 
from  a  given  fuel  to  be  estimated  only 
bom  models  and  exhaust  emissions  to 
be  estimated  based  in  part  on  vehicle 
testing,  EPA  believes  that  the  acciu-acy 
of  fuel  emission  estimates  will  be 
enhanced.  EPA  also  believes  that  this 
restriction  will  focus  testing  resources 
on,those  emission  effects  which  the 
model  predicts  wdth  the  least  degree  of 
certainty  (i.e.,  exhaust  emissions), 
thereby  improving  the  degree  of 
certainty  of  emission  predictions  over 
the  long  nm. 


5. 
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4.  Ihgibility  of  Fuel  Properties  for 
Teiting 

:  a  providing  for  augmentation  of  the 
coi  nplex  model  through  vehicle  testing, 
EP  \'s  intent  is  to  provide  refiners  with 
th<  ability  to  take  advantage  of  new  or 
on  ;oing  research  into  the  relationship 
be  ween  fuel  properties  and  exhaust 
en  issions.  As  discussed  elsewhere  in 
th:  i  section,  however,  the  Agency 
be  ieves  that  the  complex  model  is  more 
aci  lu'ate  and  reliable  than  any  single 
tes  t  program  for  the  parameters 
in*  luded  in  the  model. 

■  "herefore.  augmentation  by  testing 
wi  1  be  permitted  only  for  certain  fuel 
pa  ameters  and  for  certain  levels  of 
th<  se  parameters.  Augmentations  will 
no  be  permitted  for  fiiel  parameters  that 
an  included  and  quantified  in  the 
COI  aplex  model  database,  regardless  of 
wl  ether  they  appear  in  the  complex 
mt  del  itself.  Such  parameters  were 
eit  ler  not  identified  or  identified  and 
lat  ir  rejected  during  the  rulemaking 
pr(  fcess,  which  included  a  series  of 
rej  ulatory  negotiation  meetings,  public 
W(  rkshops,  and  public  meetings.  EPA 
be  ieves  that  the  opportimities  for  error 
fai  exceed  the  potential  emission 
be]  lefits  from  allowing  model 
au  imentations  using  parameters  that 
dii  not  survive  the  peer  review  process. 

,  Augmentation  through  vehicle  testing 
v\d  1  be  permitted  to  extend  the  valid 
rai  ige  of  the  complex  model  for 
pa  ameters  already  included  in  the 
m(  del.  The  purpose  of  such  testing 
w(  uld  be  to  determine  the  behavior  of 
th(  parameter  within  this  extended 
rai  ge.  Augmentations  also  will  be 
pe  mitted  for  parameters  that  neither 
ha  ^e  been  included  in  today's  complex 
m(  del  nor  were  measured  for  the  fuels 
coi  itained  in  the  complex  model 
da  abase.  The  purpose  of  testing  in  this 
ca!  e  would  be  to  determine  the  behavior 
of  lew  parameters,  including  any 
di  ution  and  interactive  effects.  'The  test 
re(  uirements  differ  for  these  two  cases 
to  eflect  differences  in  existing 
kn  )wle(|ge  and  enviroimiental  risk. 


"est  Fuels 


'  "he  Agency  has  three  major  goals  that 
mv  st  be  satisfied  before  accepting  an 
au  [mentation  to  the  complex  model. 
FL  St,  the  augmentation  must  provide 
pri  iper  credit  for  fuel  modifications. 
Se  :ond,  the  augmentation  must  account 
foi  dilution  effects  properly.  Third,  the 
au  [mentation  must  account  for 
inl  tractive  effects  between  the 
pa  ameter  being  tested  and  other  fuel 
pa  ameters  properly.  EPA  believes  that 


these  three  goals  caimot  be  met  writhout 
specifying  at  least  some  of  the 
characteristics  of  fuels  to  be  included  in 
a  test  program.  The  remainder  of  this 
section  describes  the  basic 
characteristics  of  the  fuels  required  as 
part  of  a  vehicle  test  program. 

a.  Fuels  required  to  extend  the  range 
of  existing  complex  model  parameters. 
Three  "extension  fuels"  must  be 
included  in  test  programs  intended  to 
extend  the  range  of  the  complex  model 
for  a  given  parameter  to  a  more  extreme 
level.  Extension  fuel  #1  would  contain 
the  more  extreme  level  of  the  parameter 
being  extended  in  order  to  determine 
the  parameter's  effects  on  emissions  at 
this  more  extreme  level.  Extension  fuel 
#2  would  contain  the  parameter  beiiig 
extended  at  levels  at  or  near  its  current 
lower  limit  in  the  model.  Extension  fuel 
#3  would  contain  the  parameter  being 
extended  at  levels  at  or  near  its  current 
upper  limit  in  the  model.  These  latter 
two  fuels  are  necessary  in  order  to 
estimate  the  size  and  significance  of 
squared  terms  involving  the  parameter 
being  extended.  For  all  three  fuels,  the 
levels  of  other  complex  model 
parameters  are  to  be  set  at  the  levels 
specified  in  Table  V.2.  which  the 
Agency  believes  are  representative  of 
levels  that  will  be  foimd  in  typical 
reformulated  fuels.  In  addition,  all  three 
fuels  must  be  blended  from 
representative  refinery  streams  to  the 
extent  practicable.  The  three  extension 
fuels  must  meet  the  requirements 
presented  in  Tables  V.l  and  V.2  to 
within  the  blending  tolerances  specified 
in  Table  V.4. 

If  the  Complex  Model  contains 
interactive  effects  between  the 
parameter  in  question  and  other 
parameters,  two  additional  fuels  must 
be  tested  to  quantify  the  magnitude  of 
any  such  effect  at  extended  levels  of  the 
parameter  in  question.  For  each 
interacting  parameter,  the  two 
additional  fuels  would  contain  the 
parameter  being  tested  at  levels 
identical  to  that  found  in  Extension  Fuel 
#1.  The  interacting  parameter  would  be 
present  at  the  levels  specified  in  Table 
V.l  for  Extension  Fuels  2  and  3, 
respectively,  in  the  two  additional  fuels 
in  order  to  quantify  the  size  of  the 
interactive  effect  over  its  full  range. 
Other  parameters  would  be  set  at  the 
levels  specified  in  Table  V.2.  It  should 
be  noted  that  since  today's  complex 
model  includes  only  one  interactive 
term  (involving  aromatics  and  E300), 
this  situation  would  arise  relatively 
infrequently. 


Table  V.l,— Level  of  Existing  Cok*- 
PLEx  Model  Parameters  Being 
Extended 


Fuel  prop- 
erty being 
extended 


Sulfur, 

ppm. 
Benzene, 

vol%. 
RVP.  psi . 

E200,%  . 

E300.%  . 

Aromat- 
ics, 

vol%. 
Olefins. 

vol%. 
Oxygen. 

wt%. 
Octarw. 

R-hM/2. 


Extension 
fuel* 


Extension 

Level. 
Extension 

Level. 
Extension 

Level. 
Extension 

Level. 
Extension 

Level. 
Extension 

Level. 

Extension 
Level. 

Extension 
Level. 

87.5 


Exten- 
sion fuel 
«2 


80 
0.5 
6.7 

38 

78 

20 

3.0 

1.7 

87.5 


Exterv 

sionfuel 

#3 


450 
1.5 
8.0 

61 

92 

45 

18 
2.7 
87.5 


Table  V.2.— Levels 

RAMETERS     OTHER 

Being  Extended 


FOR  Fuel  Pa- 
Than   Those 


Fuel  prop- 
erty 

Exten- 

Exten- 

Exten- 

sion fuel 

#1 

sion  fuel 
«2 

sion  fuel 
#3 

Sulfur,  ppm 

150 

150 

150 

Benzene. 

vol% 

1.0 

1.0 

1.0 

RVP,  psi 

7.5 

7.5 

7.5 

E200.  %  

50 

50 

50 

E300,  %  

85 

85 

85 

Aromatics, 

vol% 

25 

25 

25 

Olefins. 

vol% 

9.0 

9.0 

9.0 

Oxygen, 

wt% 

2.0 

2.0 

2.0 

Octane. 

R*M/2 

87.5 

87.5 

87.5 

complex  model  with  fuel  parameters  not 
included  in  the  model.  These  fuels  are 
intended  to  provide  the  data  necessary 
to  estimate  linear,  squared,  and 
interactive  emission  effects  for  the 
parameter  being  tested.  The  fuel 
parameter  values  for  all  seven  addition 
fuels  are  specified  in  Table  V.3;  these 
values  must  be  met  to  within  the 
blending  tolerance  ranges  specified  in 
Table  V.4. 


b.  Fuels  required  to  qualify  new 
complex  model  fuel  parameters.  Seven 
"addition  fuels"  must  be  included  in 
test  programs  intended  to  augment  the 


TABLE  V.3.-PROPERTIES  OF  FUELS  TO  BE  TESTED  WHEN  AUGMENTING  THE  MODEL  WITH  A  NEW  FUEL  PARAMETER 


Fuel  property 


Sulfur,  ppm 

Benzene,  vol%  .. 

RVP.  psi 

E200.%  

E300.  %  

Aromatics,  vol%  . 
Olefins,  vol%  ...... 

Oxygen,  wt% , 

Octane,  (R-fM)/2 
New  Parameter  1 


^  C>Candidate  level,  B^Baseline  level. 

In  Table  V.3,  Fuel  1  is  the  candidate 
fuel.  Fuel  3  is  the  candidate-baseline 
fuel,  and  Fuel  2  is  a  dilution  fuel  that 
is  tested  to  determine  whether 
emissions  respond  linearly  to  levels  of 
the  candidate  fuel  parameter.  Testing  on 
addition  fuels  1,  2,  and  3  will  provide 
the  data  needed  to  assess  the  emission 
effects  of  the  parameter  being  tested  in 
isolation.  Three  separate  levels  of  the 
parameter  are  specified  in  order  to 
provide  data  to  estimate  both  linear  and 
squared  terms  involving  the  parameter, 
while  other  fuel  parameters  have  been 
set  at  levels  expected  to  be  typical  of  in- 
use  reformulated  gasolines.  Fuels  4  and 
5  are  low-emitting  fuels  with  candidate 
and  baseline  levels  of  the  parameter  in 
question.  Fuels  6  and  7  are  the 
corresponding  high-emitting  fuels. 
Testing  on  these  four  fuels  will  provide 
the  data  needed  to  assess  the  existence 
and  size  of  interactive  effects  between 


Fuels 

1 

2 

3 

4 

5 

6 

7 

150 

150 

150 

35 

35 

500 

500 

1.0 

1.0 

1.0 

0.5 

0.5 

1.3 

1.3 

7.5 

7.5 

7.5 

6.5 

6.5 

8.1 

8.1 

50 

50 

50 

62 

62 

37 

37 

85 

85 

85 

92 

92 

79 

79 

27 

27 

27 

20 

20 

45 

45 

9.0 

9.0 

9.0 

2.0 

2.0 

18 

16 

2.1 

2.1 

2.1 

2.7 

2.7 

1.5 

1.5 

87 

87 

87 

87 

87 

87 

87 

C 

C+B 

B 

C 

B 

C 

B 

2 

the  parameter  being  tested  and  other 
fuel  parameters  already  included  in  the 
complex  model.  Estimating  these  effects 
for  very  high  emitting  fuels  (addition 
ftiels  6  and  7)  and  very  low  emitting 
fuels  (addition  fuels  4  and  5)  maximizes 
the  sensitivity  of  the  test  program  to 
such  effects. 

If  the  parameter  being  tested  is  not 
specified  for  CAA  baseline  gasoline,  its 
baseline  level  must  be  comparable  to  its 
level  in  gasoline  representative  of 
commercial  reformulated  gasolines. 
Petitioners  are  required  to  obtain 
approval  for  the  baseline  level  of  this 
parameter  from  the  Agency  prior  to 
beginning  their  vehicle  test  programs. 
Such  approval  would  depend  in  part  on 
the  use  of  an  appropriate  basis  for 
determining  the  properties  of 
"representative"  commercial 
reformulated  gasolines.  The  basis  for 
this  specification  and  for  the 


specifications  described  in  Table  V.3  are 
discussed  more  fully  in  section  IV.G  of 
theRIA. 

c.  Other  fuels  requirements.  To 
produce  fuels  with  the  parameter  values 
hsted  above  for  the  extension  and 
addition  fuels,  the  amount  and  type  of 
paraffins  present  in  each  fuel  may 
require  adjustments.  These  adjustments 
must  reflect  the  distribution  of  paraffin 
types  in  representative  refiniery  streams. 
Two  other  issues  must  also  be  addressed 
regarding  the  composition  and 
properties  of  extension  and  addition 
fuels.  First,  non-compositional  fuel 
properties  such  as  RVP,  E200.  and  E300 
may  differ  fit>m  the  values  specified  in 
Tables  V.2  and  V.3  as  a  natural  resuh  of 
compositional  differences  among  fuels 
or  as  a  result  of  the  inherent  variability 
in  blending  processes.  In  such  cases,  the 
complex  mcidel  is  to  be  used  to 
compensate  for  such  differences  when 
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evaluating  vehicle  testing  results,  as 
described  in  section  80.48  of  today's 
regulations. 

Second,  EPA  also  is  concerned  that 
variations  due  to  blending  may  cause 
fuel  parameters  not  included  in  the 
model  to  vary  among  fuels,  and  such 
parameters  may  have  significant 
emission  effects  not  predicted  by  the 
model.  To  minimize  this  risk,  the 
properties  of  the  various  fuels  must 
match  those  specified  in  Tables  V.l 
through  V.3  to  within  the  tolerances 
defined  in  Table  V.4.  In  addition,  the 
extension  and  addition  fuels  must  be 
blended  from  identical  refinery  streams 
to  the  extent  possible.  Failiue  to  meet 
this  requirement  would  reduce  the 
certainty  that  emission  effects  found  in 
vehicle  testing  are  due  solely  to  the 
parameter  being  tested.  However,  if  a 
petitioner  can  show  that  it  is  not 
feasible  to  meet  all  such  tolerances  for 
the  petitioner's  fuels  due  either  to:  (1) 
Naturally-resulting  changes  in  fuel 
parameters  arising  from  changes  in  the 
parameter(s)  in  question  or  (2)  blending 
technology  limitations,  EPA  will 
consider  modifying  the  relevant 
tolerances.  Any  such  request  must  come 
prior  to  the  start  of  the  test  program.  In 
such  cases,  EPA  reserves  the  right  to  use 
the  model  and  relevant  data  from  prior 
augmentation  petitions  to  adjust  for 
whatever  differences  remain  among  the 
fuels. 

Table  V.4.— Fuel  Parameter 
Blending  Tolerances 


witl  in 


Fuel  parameter 

Blending  toler- 
ance 

Sulfur  corrtent 

Benzene  corrtent 

RVP 

E200  level 

E300  level  „ 

Oxygenate  content 

±25ppm. 

±0.2  voJ  %. 

±a2psL 

±2%. 

±4%. 

±1 .0  vol  %. 

Aromatics  conterit 

Olefins  conterrt  . 

Saturates  content 

Octane 

Candidate  parameter 

±2.7  vol  %. 
±2.5  vol  %. 
±2.0  vol  %. 
±0.5. 
To  be  deter- 

« 

mined  as 
partofttie 
augmenta- 
tion proc- 
ess. 

An  octane  requirpraent  of  87.5 
(i-reasured  by  the  (R+M)/2  method)  must 
be  met  for  all  fuels  used  in  vehicle 
testing  to  within  the  tolerance  specified 
in  Table  V.4.  unless  octane  itself  is  the 
f?iel  pru^>«^ty  being  evaluated  for  its 
f;rfe<jt  o.-  smissioas.  All  test  fuels  must 
also  contain  detergent  additives  in 
concentrations  adequate  to  meet  the 
requirements  of  section  211(1)  of  the 
Act,  and  the  concentration  must  be 


pj  ten  percent  of  the  average 

dete  tgent  concentration  for  all  fuels 
incl  ided  in  the  test  program. 

6.  T  »st  Procedures 

F(  r  the  reformulated  gasoline  program 
to  ai  hieve  actual  in-use  reductions  in 
fuel  related  VOC  and  toxics  emissions, 
cert  fication  test  results  must  correlate 
witl|  reductions  in  in-use  emissions.  No 
test  brocedure,  howev»,  is  completely 
repi  tsentative  of  all  in-use  ccxiditions. 
The  range  of  vehicle  uses  and  operating 
con<  itions  and  the  range  of  geograpfaioal 
and  climatic  conditions  throughout  the 
couj  itry  prevent  a  single  test  procedure 
fron  I  being  Mitirely  representative. 
Hov  ever,  EPA  has  developed  or  is  in 
the  >rocess  of  developing  test 
pro<  edures  which  attempt  to  reflect  a 
bro«  d  spectrum  of  in-use  vehicle 
opei  ating  ccmditions.  These  test 
pnx  edures  were  used  in  part  to  develop 
the  imission  factors  in  EPA's 
MO  )ILE4.1,  MOBILES,  and  MOBILE5A 
emli  sion  models,  which  in  turn  have 
beei .  used  to  develop  the  modeling 
opti  m  for  fuel  certification.  To  maintain 
con  istency  between  the  certification 
met  tods,  these  test  procedxires  also  are 
to  b )  used  for  vehicle  testing  to  augment 
the  1  aodel. 

a.  Exhaust  emission  testing.  Exhaust 
emii  sions  must  be  measiued  through 
the  ise  of  the  Federal  Test  Procedvire 
(FTl ')  for  new  v^cle  certification 
(Sul  part  B  of  Part  86  of  the  Code  of 
Fed  iral  Regulations)  with  modifications 
to  a  low  vehicle  preconditioning 

betv  een  tests  on  difiierent  fuels  and  to 
proi  ide  for  benzene,  formaldehyde, 
acet  ildehyde,  and  1,3-butadiene 
sam  iling  and  analysis.  Since  POM  (the 
fifth  regulated  toxic  air  pollutant) 
can]  xA  currently  be  measured  acciuately 
and  since  no  single  measurement 
pro<  edure  is  generally  accepted,  its 
meapireraent  is  not  required.  A  detailed 
desc  ription  of  the  toxics  measurement 
pnx  edures  can  be  found  in  section 
80.5  >  and  section  80.56  of  the 
regu  ations  for  this  rulemaking. 

b.  Fuel  parameter  measurement 
prec  ision.  One  source  of  error  in  testing 
proj  rams  as  described  in  this  section  is 
unci  irtainty  in  the  composition  and 
proj  erties  of  the  fuels  being  tested. 
Sin(  s  fuel  testing  is  far  less  expensive 
thai  vehicle  emission  testing,  EPA 
belli  ves  it  is  highly  cost  effective  to 
m-^a  iure  the  properties  of  the  fuels 
mul  iple  times  to  reduce  the  uncertainty 
in  p  -citxited  emissions  due  to 

urc  rtainty  in  fuel  composition.  As  a 
res'j  t,  at  minimum,  the  properties 
dofi  led  in  Table  V.5  must  be  measured 
a  su  ficient  number  of  times  to  reduce 
the  IS  percent  confidence  interval,  as 


calculated  using  a  standard  t-test,  to  the 
tolerances  defined  in  Table  V.S. 

Table  V.5.— Fuel  Parameter  Meas- 
urement   TOLERANCES    FOR    FUEL 

Certification  by  Vehicle  Testing 


Parameter 


API  Gravity 

Sulfur  content 

Benzene  content 

wCiBno  •••■•■•■•••••••>*»•«) 

cZOO  iGVGl  •....••.»•. 

E300  level 

Oxygenate  content  ... 
Aromatics  content  „.. 
Olefins  content  ......... 

Saturates  content  .... 

Octane 

Candidate  parameter 


Measurement 
tolerance  (95 
percent  con- 
fidence intervaO 


±0.2  •API. 

±5ppm. 

±0.05  vol  %. 

±0.08  psi. 

±0.1  (R-fM;2). 

±2%. 

±2%, 

±0.2  vol  <H). 

±0.5  vol  %. 

±0.3  vol  %. 

±1.0  vol  %. 

±0.2. 

To  be  deter- 
miradaspart 
of  theauQ- 
mentatlon 
process. 


EPA  recognizes  that  fuels  used  in 
vehicle  testing  may  differ  significantly 
in  composition  in  terms  of  specific 
diemical  species  while  appearing  to  be 
identically  composed  in  terms  ofbroad 
chemical  families.  The  Agency  further 
recognizes  that  such  compositional 
differences  may  result  in  emission 
effects,  and  that  such  differences  may 
confoimd  or  be  used  to  "game"  testing 
programs.  Therefore,  the  fuels  used  in 
vehicle  testing  must  be  blended  from 
representative  refinery  streams,  and 
their  composition  must  be  fully 
characterized  by  gas  chromatography  or 
equivalent  analysis  methods  (following 
the  methodology  used  in  the  Auto/Oil 
study  3)  and  the  results  submitted  to 
EPA.  Petitioners  would  have  the  option 
of  either  submitting  these  results  for 
approval  prior  to  beginning  vehicle 
testing  or  including  these  results  in  their 
completed  petition.  However,  in  either 
case,  EPA  would  retain  the  authority  to 
require  modifications  to  the  test  fuels  to 
ensure  that  their  compositions  are 
appropriate.  Hence  petitioners  electing 
not  to  obtain  prior  approval  of  theii  fuel 
compositions  would  assume  the  risk 
that  EPA  may  require  modifications  to 
the  petitioner's  test  fuels  upon  receipt  of 
the  completed  petition,  thereby 
invalidating  any  testing  the  petitioner 
may  have  completed. 

EPA  received  a  number  of  commehls 
on  its  fuel  specification  and 
measurement  precision  proposals.  Many 
of  these  comments  have  hepn 


'Auto/Oil  Air  Quality  Improvement  Research 
Program.  Technical  Bulletin  *1,  December  1990. 
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incorporated  in  today's  testing 
regulations,  notably  removal  of  the  end 
point  specification  and  inclusion  of 
detergents  and  octane  specifications.  A 
detailed  discussion  of  comments  can  be 
foimd  in  Section  VI.G  of  the  RIA. 

c.  Other  test  fuel  provisions.  To 
ma>dinize  the  acciuacy  and  confidence 
in  the  results  bnm  a  test  program  of  the 
magnitude  specified  in  this  section,  it  is 
good  practice  to  ensiue  that  systematic 
changes  in  the  emission  characteristics 
of  the  test  vehicles  do  not  otxur  during 
testing.  Such  effects  can  overwhelm  the 
fuel  effects  being  measiued.  Therefore, 
the  first  fuel  tested  in  any  given  vehicle 
must  be  retested  in  that  vehicle  at  the 
end  of  the  test  program.  In  addition,  the 
order  in  which  fuels  are  tested  on  each 
vehicle  must  be  randomized  to  prevent 
carryover  effects  from  biasing  test 
results. 

In  response  to  comments,  EPA  has 
decided  to  remove  the  requirement  for 
repeat  measiuements  of  VOC  and  NOx 
emissions  irom  each  fuel.  EPA  considers 
the  measures  described  above  to  provide 
adequate  quality  assiuance  without 
repeat  measiuements  and  recognizes 
that  removal  of  the  repeat  testing 
requirements  will  make  vehicle  testing 
sig^ficantly  less  onerous  and  time- 
consuming. 

7.  Vehicle  Selection 

a.  1990  Equivalency.  Section  211(k)(3) 
of  the  CAA  specifies  that  the  required 
reductions  in  VOC  and  toxics  emissions 
are  to  be  measured  from  the  emissions 
of  those  pollutants  from  "baseline 
vehicles."  Section  211(k)(10}(A)  defines 
baseline  vehicles  as  representative 
model  year  1990  (MY-90)  vehicles. 
However,  in  order  to  simplify  test 
vehicle  selection  and  remain  consistent 
with  the  practices  used  to  develop  the 
complex  model,  other  model  year 
vehicles  may  be  included  in  the  test 
pi-cgram.  Specifically.  1986  through 
1989  model  year  vehicles  may  be  tested 
if  the  1990  version  had  an  engine  and 
exhaust  system  that  was  not  different 
from  the  earlier  model  year  versions  in 
ways  that  could  affect  the  emission 
performance  of  the  vehicles  (i.e.,  if  the 
model's  EPA  emission  certification  data 
were  "carried  over"  through  the  1990 
model  year*).  EPA  retains  the  right  to 
reject  any  non-1990  model  year  vehicle 
that  the  manufacturer  deems  to  be 
different  in  terms  of  emission  control 
technology  or  engine  design  from  1990 
vehicles  made  by  that  manufacturer. 
The  test  fleet  must  be  composed  only  of 


*For  a  more  complete  explanation  of  this  issue, 
please  see  "1990  Baseline  Vehicles,"  memorandum 
from  David  Korotney  to  EPA  Air  Docket  A-92-12. 
November  30. 1993. 


light-duty  vehicles  and  light-duty 
trucks,  in  keeping  with  the  practices 
followed  in  developing  the  complex 
model. 

b.  Vehicle  selection  criteria.  Another 
consideration  in  vehicle  selection  is  the 
condition  of  the  test  vehicles.  EPA 
believes  that  Congress  intended  that  the 
required  VOC  and  toxics  emission 
reductions  be  achieved  not  only  at 
certification  but  also  in-use.  In  order  for 
this  to  be  true,  the  test  vehicles' 
condition  should  be  representative  of 
that  of  in-use  vehicles.  Therefore,  for  the 
purposes  of  the  reformulated  gasoline 
program,  representative  vehicles  must 
have  emission  performances  typical  of 
the  in-use  emission  performance  of  1990 
vehicles  over  their  Ufetime,  a 
technology  mix  similar  to  that  of  the 
1990  model  year  fleet,  and  a  minimum 
of  4,000  miles  of  service  to  assure  break- 
in  of  engine  and  emission  control 
system  components.  In  addition,  the  test 
fleet  must  contain  vehicles  with  a 
distribution  of  VOC  emissions  similar  to 
that  of  in-use  vehicles.  Emissions  of 
other  pollutants  tend  to  respond  in  a 
similar  manner  (e.g.,  carbon  monoxide 
and  air  toxics)  or  in  an  essentially 
uncorrelated  manner  (e.g.,  NOx). 

In  order  for  the  emissions  effects 
measured  during  vehicle  testing  to 
reflect  the  emission  effects  that  will  be 
experienced  by  actual  in-use  vehicles. 
EPA  considers  it  necessary  to  control 
the  composition  of  the  test  fleet.  As 
discussed  in  Section  IV,  EPA's  complex 
model  has  identified  significant 
differences  in  the  effects  of  fuel 
modifications  on  emissions  among 
vehicles  from  different  emitter  classes 
and  technology  groups.  EPA's  vehicle 
fleet  requirements  are  intended  to 
assure  that  a  sufficient  number  of 
vehicles  are  tested  to  provide  statistical 
confidence  in  observed  emission  effects, 
to  assiue  that  the  vehicles  tested  are 
representative  of  the  emission 
characteristics  of  in-use  vehicles,  and  to 
assure  that  the  vehicles  tested  have 
emission  control  technologies  that  are 
representative  of  emission  control 
technologies  found  on  1990  model  year 
vehicles. 

'  (1)  Higher  Emitters/Normal  Emitters. 
In  order  that  the  test  fleet  for  exhaust 
emission  testing  reflect  the  distribution 
in  vehicle  emission  performance  in-use, 
the  test  fleet  must  consist  of  two  exhaust 
VOC  emitter  subfleets,  normal  emitters 
and  higher  emitters.  The  proportion  of 
vehicles  in  each  subfleet  is  to  be  set 
equal  to  the  distribution  of  vehicle 
emission  performance  when  enhanced 
I/M  programs  are  in  place.  These 
proportions  are  shown  in  Table  V.6. 


which  is  based  on  an  EPA  analysis'  of 
the  distribution  of  the  in-use  emission 
performance  of  a  hypothetical  fleet 
composed  entirely  of  1990  model  year 
vehicles  when  subject  to  an  enhanced  V 
M  program.  This  distribution  is 
consistent  with  the  assumptions  made 
in  developing  the  Phase  II  Complex 
Model. 

Table  V.6.— Emitter  Groups  and 

IN-USE  EMISSIONS 


Emitter  group 

Frac- 
tion of 
in-use 

fleet 

Emission  frac- 
tion 

VOCs 

NOx 

Normal:  <«2x 
THC  Stand- 
ard (<0.82  g/ 
mO  

Higher:  >2  x 
THC  Stand- 
ard (>0.82  g/ 
mi)  

0.738 
0.262 

0.444 
0.556 

0.738 
0262 

An  option  had  been  proposed  for 
comment  which  would  not  have 
separated  the  test  fleet  into  separate 
emitter  groups  under  the  assumption 
that  they  may  not  respond  differently  to 
fuels.  However,  EPAs  analysis  of  the 
complex  model  database  and  the 
complex  model  itself  indicates  that  this 
assumption  is  invalid.  Hence  EPA  has 
determined  that  the  test  fleet  must 
contain  vehicles  from  both  emitter 
groups. 

Assembling  a  test  fleet  with  the 
specified  emission  performance 
distribution  requires  vehicles  to  be 
obtained  with  the  desired  emission 
performance.  For  the  reformulated 
gasoline  program,  such  vehicles  must  be 
obtained  by  randomly  selecting  vehicles 
with  the  desired  emission  performance 
from  the  in-use  fleet  and  testing  those 
vehicles  in  their  as-received  condition. 
This  method  helps  assure  that  the 
vehicles  selected  for  testing  have 
emission  control  problems  that  are 
representative  of  in-use  emission 
problems.  EPA  had  considered  allowing 
normal  emitting  vehicles  with 
intentionally-disabled  emission  control 
systems  to  serve  as  higher  emitting 
vehicles,  but  no  suitable  disablement 
scheme  has  been  identified  and 
evidence  indicating  that  disabled 
vehicles  would  have  emission 
performance  representative  of  in-use 
higher  emitters  has  not  been  found.  For 
these  reasons.  EPA  will  not  permit 


'  "Exhaust  VOC  Emission  Inventory  By  Vehicle 
Emitter  Class  Following  Implementation  of  an 
Enhanced  Inspection  and  Maintenance  (I/M) 
Program",  Memorandum  from  Christian  Lindhjeih 
and  David  Bnerinslii  to  EPA  Air  Docket  A-92-12, 
June  24, 1993. 
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higher  enutting  vehicles  to  be  created  by 
intentionally  disabling  normal  emitting 
vehicles. 

Test  vehicles'  emission  perfoimance 
will  need  to  be  pre-screened  to  place 
them  in  the  appropriate  emitter  group 
and  to  assure  the  proper  emissions 
distribution  within  the  test  fleet.  Such 
prescreening  tests  must  be  conducted 
using  EPA  vehicle  certification  fuel 
(Indolene)  over  the  Federal  Test 
Procedure  since  these  were  the 
conditions  which  were  used  to  generate 
the  data  for  the  in-use  emission 
distribution.  Prescreening  tests  can  also 
be  performed  using  the  Clean  Air  Act 
baseiirip  gasoline  and/or  the  I/'M  240  test 
procedure.  Results  from  such  tests  can 
be  correlated  with  FTP  test  results  with 
Indolene  {as  outlined  in  section  80.62  of 
the  accompanying  regulations). 

(2)  Technology  Croups.  As  discussed 
in  Section  IV,  the  development  of  the 
complex  model  revealed  that  the 
emissions  effect  of  fuel  modifications  in 


fl<et, 


ac  d 


norma 
the  engine 
techno  ogies 
vehicU  s. 
the  noi  mal 
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distribi 
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In 
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duty  tr  icks  I 
represc  ntat 
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beneHt 
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distri 


emitting  vehicles  varied  among 
and  exhaust  system 
present  in  1990  model  year 
Hence  EPA  has  concluded  that 
emitter  test  fleet  must  have 

distribution  that  is 
ive  of  the  technology 
ition  present  in  the  1990  model 
.  The  required  distribution  is 
in  Table  V.7. 
ition  to  the  technology  group 
of  Table  V.7,  approximately  30 
of  the  vehicles  selected  for  each 
class  sub-fleet  must  be  light- 
(LDTs)  to  reflect  the 
ion  of  LDTs  in  the  Ught-duty 
fleet.  EPA  believes  that  the 
of  providing  flexibility  in 

the  selection  of  LDTs  for 
fleet  outweigh  the  benefits  of 
achieved  by  specifying  which 
from  Table  V.7  should  be  LDTs. 
.  as  is  also  the  case  for  other 
lements  of  the  test  program,  the 
on  of  LDTs  among  the  normal 
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Table  V.7  —Test  Vehicle  Characteristics 


Veh.  » 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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8 

9  


Legend  for  Tables  V.7  and  V.8 
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emitter  technology  groups  is  subject  to 
EPA  approval. 

A  number  of  commenters  objected  to 
the  application  of  this  technolc^  group 
distribution  to  the  higher  emitting 
vehicle  subfleet,  as  was  specified  in 
prior  proposals.  EPA's  experience  in 
developing  the  complex  model,  as 
discussed  in  Section  IV  and  the  RL\, 
confirms  that  higher  emitter  emissions 
tend  to  be  much  less  dependent  on 
vehicle  technology  differences  than  are 
normal  emitter  emissions.  Therefore,  the 
higher  emitting  vehicle  subfleet  need 
not  meet  the  technology  distribution 
requirement,  though  a  mixture  of 
vehicle  models  and  manufecturers 
should  still  be  included.  The  higher 
emitter  subfleet  also  must  meet  the  1990 
model  year  and  Ught  duty  vehicle 
criteria  described  previously  and,  like 
other  elements  of  proposed  testing 
programs,  is  subject  to  EPA  approval. 


Fuel  sys- 
tem 


Mum 

Mum 

TBI  .. 

Muiti 

Miiti 

MuM 

TBI  .. 

MuKi 

TBI  .. 

Mutti 

MuRi 

MuM 

Cart) 

TBI  .. 

MuM 

MuRi 

MuHi 

TBI  .. 

Mufti 

Multi 


Catalyst 


3W 

3W 

3W 

3W+OX 

3W 

3W 

3W 

3W.^X 

3W40X 

3W 

3W 

3W 

3W+OX 

3W 

3W*0X 

3W 

3W 

3W 

3W+OX 

3W 


Air  injection 


No  Air  

No  Air  

No  Air  

Air  

?*)Air  

No  Air  

No  Air  

Air  

Air    

Air  

No  Air  

No  Air  

Air  

No  Air  

Air  

No  Air  

No  Air  

No  Air  

Aif  

No  Air  


EGR 


EGR 

No  EGR  . 

EGR 

EGR 

EGR 

No  EGR  . 

EGR 

EGR 

EGR  ..._.. 

EGR 

EGR 

No EGR  . 
EGR  ..._.. 

EGR 

EGR 

EGR 

No  EGR  . 

EGH  

EGR  

EGR  ...... 


Tech. 
group 


Martulac- 
turer 


Table  V.&  -Technology  Group  DEFtNiiiorjs 


Fjel  sys- 
tem 

Mutti  

Mum    :.  . 

TBI  

MuM  

MuW    

TBI  

TBI  

TBI  

Cart)  _ 


Catalyst 


3VV 

3W 

3W 

3W*OX 

3W 

3W 

3W*0X 

3W 

3W+OX 


Am  injection 


No  Air 
No  Air 
No  A«r 

Air  

Air 

Air  

Air  

No  Air 
Air  


EGR 


EGR 

No  EGR 

EGR 

EGR 

EGR 

EGR 

EGR 

No  EGR 

EGR 


Throttle  txxty  fiiel  in'>ec:ion 
(.artHiretted 

•Way  catalyst 


3W+0,X  =  3-Way  catalyst  plus  an  oxidation 
catalyst 
Air  laiection: 
Air  -  Air  injf>ction 
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No  Air  =  No  air  injection 
EGR: 
EGR  =  Exhaust  gas  recirculation 
No  EGR  =  No  exhaust  gas  recirculation 

Vehicles  must  be  added  to  the  normal 
emitter  sub-fleet  in  the  order  in  which 
they  appear  in  the  table.  If  more  than  20 
vehicles  are  included  in  the  normal 
emitter  sub-fleet,  then  the  additional 
vehicles  must  be  selected  starting  over 
with  vehicle  number  one  in  Table  V.7. 

(3)  Number  of  Test  Vehicles.  Exhaust 
emissions  are  subject  to  considerable 
variability  due  to  the  complexity  of 
combustion  chemistry,  engine  behavior, 
and  emission  control.  As  a  result, 
substantial  statistical  uncertainty 
typically  exists  in  exhaust  emission 
reduction  estimates  based  on  a  single 
test  program.  To  reduce  this 
uncertainty,  an  adequate  number  of 
vehicles  must  be  tested  for  their  exhaust 
emissions.  In  order  to  keep  statistical 
uncertainty  reasonably  low  while  at  the 
same  time  limit  the  test  fleet  size  to 
reasonable  levels,  the  test  fleet  for 
exhaust  emissions  must  consist  of  a 
minimum  of  20  vehicles.  To  maintain 
adequate  statistical  confidence  in  te.st 
results,  however,  the  distribution  of  the 
test  fieet  among  the  emitter  groups  must 
also  be  defined  so  as  to  minimize 
statistical  uncertainty.  As  discussed  in 
the  April  16, 1992  proposal,  differences 
in  VOC,  NOx  and  toxics  emission 
distributions  for  in-use  vehicles 
prevents  optimization  of  the  size  of  the 
emitter  groups  for  all  three  pollutants 
simultaneously.  EPA  is  basing  the 
number  of  vehicles  in  each  emitter 
group  on  their  VCX!  emission 
performance,  based  on  the  reasons 
discussed  in  the  April  16,  1992  proposal 
and  on  the  use  of  VOC  emission 
performance  to  define  emitter  groups. 

The  uncertainty  associated  with  VOC 
emissions  is  quite  complex.  The  higher 
emitting  vehicles  in  varior.s  lest 
programs  have  tend:'!  to  have 
significantly  greater  variability  in 
emission  effects  than  nonnal  emitting 
vehicles.  Hence  to  minimize  statistical 
uncertainty,  a  greater  propnrtion  of 
higher  emitters  should  be  tested  than 
w'nuld  be  suggested  by  their 
coDtribution  to  in-use  emissions. 
However,  EPA  believes  that  pre- 
s<;rt>ening  and  stabilization  of  higher 
emitters  can  reduce  their  variability  to 
approach  that  of  normal  emitters. 
Therefore,  to  minimize  the  statistical 
uncertainty  in  the  test  program  the 
number  of  normal  and  higher  emitters 
in  the  test  fleet  should  represent  the 
contribution  of  each  sub-fleet  to  total  in- 
use  emissions.  Since  the  relative 
contribution  of  normal  and  higher 
emitters  to  total  VOC  emissions  is 
approximately  equal  (as  discussed  at 


length  in  the  RIA),  equal  numbers  of 
normal  and  higher  emitters  must  be 
contained  in  any  test  fleet. 

(4)  Waiver  Provisions  for  Different 
Test  Program  Requirements.  A  number 
of  options  were  discussed  in  April  16, 
1992  which  attempted  to  simplify  or 
minimize  the  vehicle  test  fleet 
requirements  while  still  maintaining  the 
statistical  confidence  in  the  results  of 
any  test  program.  Based  upon  EPA's 
experience  with  the  programs 
conducted  as  part  of  the  complex  model 
development,  the  test  fleet  provisions 
promulgated  here  represent  the 
minimum  possible  if  adequate  statistical 
confidence  in  test  program  results  is  to 
be  maintained.  In  fact,  EPA  believes  that 
many  petitioners  may  desire  to  test 
additional  vehicles  in  order  to  improve 
their  study's  statistical  power  and 
thereby  improve  the  likelihood  that  an 
augmentation  petition  would  be 
granted. 

Nevertheless,  in  some  instances 
petitioners  may  believe  that  a  more 
optimal  test  fleet  composition  than  the 
one  specified  above  exists  for  the  fuel 
parameter  being  tested.  In  such  cases, 
petitioners  can  petition  the 
Administrator  to  approve  a  waiver  from 
certain  of  the  requirements  in  this 
section  relating  to  the  number  of  test 
vehicles  and  their  distribution  among 
the  normal  and  higher  emitter  groups. 
Any  such  waiver  would  have  to  be 
obtained  in  advance  of  the  start  of  the 
test  program  involved.  A  request  for 
such  a  waiver  must  include  an  adequate 
justification  for  the  requested  change, 
including  the  rationale  for  the  request 
and  supporting  data  and  information. 
EPA  reserves  the  right  to  require  testing 
of  additional  vehicles  beyond  the  20- 
vehicle  minimum  where  such  testing  is 
necessary  to  evaluate  emission  effects 
properly. 

8.  Data  Analysis 

a.  Weighting  of  emission  test  data. 
The  manner  in  which  the  test  data  is  to 
be  analyzed  must  be  consistent  with  the 
goal  that  the  emission  benefits  from 
reformulated  gasoline  be  realized  in-use. 
just  as  is  the  case  for  the  exhaust 
emission  complex  model  itself  (as 
discussed  in  Section  IV'l.  Therefore, 
augmentation  of  the  models  with 
vehicle  testing  results  must  refletrt  the 
effects  of  fuel  modifications  on 
emissions  of  each  exhaust  pollutant 
(VOC.  NOx.  benzene,  1,3-butadiene. 
formaldehyde,  and  acetaldehyde)  on 
1990  vehicles.  The  augmentation  also 
must  incorporate  differences  in  these 
effects  for  vehicles  with  different 
emission  control  technologies  and 
different  emission  levels.  The  vehicle 
selection  criteria  discussed  above  are 


intended  to  satisfy  these  requirements 
without  requiring  an  extremely  large 
test  fleet.  The  results  of  vehicle  test 
programs  will  be  wei^ted  to  reflect  the 
contribution  of  each  emitter  class  and 
technology  type  to  in-use  emissions 
according  to  the  procedure  described  in 
Section  IV  for  the  exhaust  emission 
complex  model. 

b.  Data  analysis  to  extend  the  range 
of  existing  model  parameters.  When 
extending  the  range  of  a  fuel  parameter 
already  included  in  the  complex  model, 
EPA  believes  that  the  data  generated 
through  vehicle  testing  should  be 
combined  with  the  data  used  to  develop 
the  complex  model  itself.  This  approam 
offers  several  important  advantages. 
First,  it  takes  full  advantage  of  existing 
knowledge  regarding  the  effects  of  the 
parameter  in  question  on  emissions. 
Second,  it  reduces  inconsistencies 
between  the  complex  model  and  the 
augmentation,  thereby  simplifying 
certification  and  enforcement.  Third,  it 
reduces  the  possibility  of  petitioners 
deliberately  manipulating  the  test 
program  to  obtain  a  desired 
augmentation  since  the  limited  data 
generated  by  the  test  program  will  be 
combined  with  the  much  more 
extensive  data  available  in  the  complex 
model  tlatabase. 

The  analysis  process  is  described  in 
detail  in  section  80.48  of  today's 
regulations  and  in  Section  IV .0  of  the 
RIA.  The  process  requires  that  the 
emission  effects  of  the  parameter  being 
tested  be  verified  at  the  extended  level 
while  not  permitting  emission  effects  of 
other  parameters  to  be  modified  from 
the  effects  incorporated  in  the  complex 
model.  In  addition,  the  augmentation 
would  only  apply  to  fuels  with  levels  of 
the  parameter  being  tested  that  fall 
outside  the  range  for  which  the  complex 
model  is  valid.  These  safeguards  are 
intended  to  prevent  the  results  of 
vehicle  testing  from  being  used  to  alter 
aspects  of  the  complex  model  that  a  fuel 
supplier  or  other  organization  deems 
undesirable. 

c.  Data  analysis  to  add  newfiwl 
parameters.  Vehicle  test  data  for  new 
fuel  parameters  such  as  new  additives 
cannot  be  analyzed  in  the  manner 
described  above  for  existing  fuel 
parameters.  Vehicle-to- vehicle 
variability  can  cau.se  significant 
differences  in  vehicle  responses  lo 
parameters  already  included  in  the 
complex  model  from  what  the  complex 
model  would  predict.  The  analysis 
method  described  above  would  apply 
these  differences  entirely  to  the  new 
parameter,  which  would  allow 
substantial  opportunities  to  game  the 
testing  and  model  augmentation 
process.  To  minimize  the  risk  of  gaming 
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and  assure  proper  representation  of  the 
effects  of  new  hiel  parameters,  a 
different  analysis  process  must  be  used 
when  augmenting  the  model  with  a  new 
fuel  parameter.  This  process  is  designed 
to  identify  the  effects  of  the  new 
parameter  itself,  including  its  behavior 
upon  dilution,  as  well  as  any  interactive 
effects  between  the  parameter  and 
existing  complex  model  parameters. 

The  process  itself  is  described  in 
detail  in  section  80.48  in  today's 
regulations  and  in  Section  IV  of  the  RIA. 
The  modeling  process  incorporates  five 
techniques  to  minimize  gaming  and 
isolate  the  actual  emission  effects  of  the 
new  parameter  being  tested.  First,  the 
complex  model  is  used  to  adjust  the 
emissions  performance  of  the  test 
vehicles  on  the  three  fuels  for  any 
differences  in  fuel  parameters  other  than 
the  one  being  tested.  These  adjustments 
should  be  minor,  since  fuel  properties 
other  than  the  one  being  tested  are 
required  to  be  nearly  identical.  Second, 
the  linear  and  squared  terms  for  the  new 
parameter  are  determined  based  on  test 
data  from  addition  fuels  1,2,  and  3 
before  interactive  effects  are  introduced 
into  the  augmented  complex  model 
based  on  the  results  of  testing  addition 
fuels  4,  5, 6,  and  7.  TTiis  approach  is 
used  because  the  direct  effects  of  fuel 
parameters  (represented  by  the  linear 
and  squared  terms)  are  less  easily  gamed 
or  obscured  than  are  interactive  effects 
since  fewer  variables  are  involved. 
Third,  the  statistical  criteria  defined  in 
section  80.57  are  used  to  assure  that 
only  statistically  significant  terms  are 
included  in  the  augmentation. 

Fourth,  the  model  must  include  all 
terms  for  the  pollutant  being  modeled 
that  are  already  included  in  the  complex 
model.  In  addition,  only  the  linear, 
squared,  and  interactive  terms  involving 
the  new  parameter  are  permitted  to 
enter  the  augmentation.  The  coefficients 
for  the  complex  model  terms  will  be 
fixed  at  the  values  established  in  this 
rule.  By  not  permitting  the 
augmentation  to  change  existing 
complex  model  terms,  the  analysis  • 
process  reduces  opportunities  to  game 
to  modify  complex  model  effects  that 
the  testing  organization  considers 
undesirable. 

Fifth,  augmentations  are  not 
permitted  for  parameters  not  contained 
in  the  complex  model  but  for  which 
measurements  exist  in  the  complex 
model  database.  Including  such 
parameters  in  an  augmented  complex 
model  is  likely  to  result  in  large  changes 
in  complex  model  coefficients  due  to 
the  interrelationship  between  fuel 
properties.  Such  changes  would 
complicate  enforcement  and  might 
introduce  fungibility  problems  that 
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V  ould  diminish  the  in-use  effectiveness 
G  'reformulated  fuels.  Further.  EPA's 

e  icperience  in  developing  the  complex 
n  lodel  suggests  that  including  such 
p  irameters  would  introduce  collinearity 
p  roblems  and  exacerbate  the  risk  of  test 
p  rogram  gaming.  Since  such  parameters 

V  ere  considered  for  inclusion  in  the 

c  implex  model  but  were  rejected  based 
o  1  input  from  affected  parties  and  EPA 
s  aff,  EPA  has  decided  not  to  permit 
a  igmentations  for  such  parameters. 
h  owever,  the  Agency  will  consider 
ii  icluding  such  parameters  in 
SI  ibsequent  revisions  to  the  complex 
n  odel. 

Interactive  terms  were  not  permitted 
t(  I  enter  EPA's  complex  models  for 
e  diaust  toxics,  as  cQscussed  in  Section 
r  '  and  the  RIA.  Hence  interactive  effects 

0  1  toxics  emissions  are  not  permitted  in 
a  igmentation  petitions,  imless  the  test 
p  -ogram  was  intended  and  specificially 
d  isigned  to  investigate  such  effects. 

The  preceding  discussion  assumes 
U  at  the  interactive  effects  identified 
tl  rough  testing  cannot  be  traced  to  a 
s  tecific  cause.  If  the  cause  of  the 
ii  teractive  effect  can  be  identified,  it 
n  ay  be  appropriate  to  determine  a 
g  eater  beneficial  augmentation  due  to 
tl  e  parameter  in  question  than  the 
e  fects  identified  through  the  procedure 
a  love  or  to  include  an  interactive  term 
ii  the  complex  model.  Therefore,  EPA 
w  ill  allow  testing  of  additional  fuels  to 
i<  entify  the  cause  of  the  interactive 
e  feet  and  the  magnitude  of  the  effect  for 
r(  presentative  in-use  fuels  (again  subject 
tc  Agency  approval  regarding  the 
a  ipropriateness  of  the  petitioner's 
d  ifinition  of  representative  gasoline). 
Pi  ititioners  will  be  required  to  obtain 
approval  from  the  Administrator  for  the 
p  oposed  additional  testing  before 
b  ginning  such  testing.  Petitioners  will 
b  permitted  to  claim  larger  benefits  for 
Ine  parameter  in  question  based  on  the 
rasults  of  such  tests,  subject  to  the 
a  proval  of  the  Administrator. 

For  a  more  complete  description  of 
tl:  ese  procedures,  the  reader  is  referred 
tc  section  80.57  of  the  regulations  and 
tc  Section  IV  of  the  HL\. 

d.  Acceptance  criteria.  As  discussed 
in  Section  H,  EPA  reserves  the  right  to 
e\  aluate  the  quality  of  testing  data 
SI  bmitted  in  support  of  petitions  to 
ai  gment  the  models,  to  reject  test  data 

01  analyses  submitted  to  the  Agency  if 
si  ch  data  or  analyses  are  foimd  to  be 
in  sufficient,  flawed,  or  otheru'ise 

d(  ficient,  and  to  include  test  data  or 
ai  alyses  from  other  soiurces  when 
e\  aluating  the  proposed  augmentation 
to  the  model. 


VI.  Phase  II  (PosM999)  Reformulated 
Gasoline  Peifonnance  Standards  and 
NOx  Standards  for  Reformulated 
Gasoline 

A.  Introduction 

The  Clean  Air  Act  (the  Act),  as 
amended  in  November  1990,  establishes 
a  more  stringent  minimum  level  of 
control  of  ozone-forming  VOCs  and  air 
toxics  emissions  from  reformulated 
gasoline  beginning  in  the  year  2000  than 
is  required  prior  to  that  date.  For  the 
first  five  years  of  the  reformulated 
gasoline  program  (Phase  I;  January  1, 
1995  through  December  1999),  Congress 
established  a  minimum  requirement  of 
15%  reduction  of  ozone  forming  VOCs 
and  toxic  air  pollutants  [CA  section 
211(k)(3)(B)].6  Starting  with  January  1, 
2000  (Phase  II),  the  15%  minimum 
required  reductions  are  increased  to 
25%,  with  the  provision  that  EPA  may 
increase  or  decrease  this  level  based  on 
technological  feasibility,  considering 
cost,  but  may  not  decrease  it  below  20% 
(CA  section  "211(k)(3)(B)].  The 
restriction  on  increases  in  NOx 
emissions  continues  to  apply  during 
Phase  n  of  the  program. 

The  regulatory  negotiation  conducted 
by  EPA  for  this  rulemaking  did  not 
address  the  Phase  II VOC  and  toxics 
standards,  nor  did  it  address  a  reduction 
in  NOx  emissions  beyond  the  statutory 
cap  imposed  under  section  211(k)(2)(A). 
After  analyzing  the  costs  and  benefits  of 
various  controls,  along  with  other 
relevant  factors,  EPA  proposed  a  range 
of  possible  Phase  II  standards  for  VOC 
and  toxics.  Furthermore,  based  on  EPA's 
view  that  NOx  reductions  were 
important  to  achieve  attainment  of  the 
ozone  NAAQS  in  many  nonattainment 
areas,  EPA  also  proposed  a  NOx 
reduction  performance  steindard  for 
Phase  II  reformulated  gasoline  relying 
on  EPA's  authority  under  section 
211(c)(1)(A).  A  more  detailed  discussion 
of  EPA's  Phase  II  proposals  for  VOCs, 
toxics,  and  NOx  is  provided  in 
subsection  2  below. 

For  the  reasons  described  below,  EPA 
has  decided  to  establish  per  gallon 
Phase  n  VOC  performance  standards  of 
25.9%  for  VOC  control  region  2 
(northern  areas)  and  27.5%  for  VOC 
control  Region  1  (southern  areas).'  EPA 
is  also  promulgating  a  per  gallon  toxics 
performance  standard  of  20%  for  all 


•The  numerical  perfomunce  standard  of 
S211(k)(3)(B)  sets  the  mini.mum  level  of  reductions, 
as  it  is  more  stringent  than  the  reductions  achieved 
by  the  formula  fuel  in  §  211(k)(3)(A). 

'The  27.9%  VOC  performance  standard  for  VOC 
control  region  1  is  measured  against  the  statutory 
baseline  gasoline,  which  hasan  RVPof  8.7  psi.  this 
amounts  to  a  17.7%  VOC  reduction  when  measumd 
against  a  baseline  gasoline  with  RVP  of  7.S  psi. 


reformulated  gasoline.  Reformulated 
gasoline  will  also  have  to  meet  a  5.5% 
per  gallon  reduction  in  emissions  of 
NOx.  EPA  has  also  established  more 
stringent  VOC,  toxics,  and  NOx 
performance  standards  where  a  refiner 
or  importer  complies  on  average,  as  well 
as  minimum  per  gallon  standards,  as 
explained  in  section  C  below. 

1.  Statutory  Requirements 

Section  211(k)(l)  requires  that 
reformulated  gasoline  achieve  the 
greatest  reductions  possible  in  volatile 
organic  compounds  (VOCs)  and  toxics 
emissions,  "taking  into  consideration 
the  cost  of  achieving  such  emission 
reductions,  any  nonair-quahty  and  other 
air-quality  related  health  and 
environmental  impacts  and  energy 
requirements.  Specifically,  section 
211(k)(3)(B)  of  the  Act  requires  that,  in 
the  year  2000  and  beyond,  "aggregate 
emissions  of  ozone-forming  volatile 
organic  compounds  frx)m  baseline 
vehicles  «  when  using  reformulated 
gasoline  shall  be  25  percent  below  the 
aggregate  emissions  of  ozone  forming 
volatile  organic  compounds  fitim  such 
vehicles  \^en  using  baseline 
gasoline 9."  Similarly,  a  25%  reduction 
in  emissions  of  toxic  air  pollutants  is 
reqiiired.  The  Act  also  specifies  that  the 
Administrator  may  adjust  the  25  percent 
reduction  level  to  provide  for  lesser  or 
greater  reductions  based  on 
technological  feasibility,  giving 
consideration  to  the  cost  of  achieving 
such  reductions.  In  no  case  can  the 
required  reduction  be  less  than  20 
percent.  The  Act  further  provides  that 
emissions  of  oxides  of  nitrogen  (NOx) 
cannot  increase  as  a  result  of  the  use  of 
reformulated  gasoUne.  These  VOC  and 
toxics  reductions  and  NOx  limit  are 
knouTi  as  the  Phase  II  reformulated 
gasoline  standards. 

Section  211(c)  of  the  Act  allows  the 
Administrator  to  regulate  fuels  or  fuel 
additives  if  "any  emission  product  of 
such  fuel  or  fuel  additives  causes,  or 
contributes  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
the  public  health  or  welfare."  Section 
211(c)(2)  further  provides  that  EPA 
cannot  control  these  fuels  and  fuel 
additives  "except  after  consideration  of 
all  relevant  medical  and  scientific 
evidence  available  ♦  •  *,  including 
consideration  of  other  technologically  or 
economically  feasible  means  of 
achieving  emissions  standards."  In 


•  .^ctxjrding  to  section  211(kKl01(A)  of  the  Act. 
"baseline  vehicle"  means  representative  model  year 
1990  vehicles. 

*Tha  fdrmulatipn  for  summertime  baseline 
gasoline  i»  defijiad  in  section  211(k)(10)(B|  of  the 
Act  See  further  discussion  of  baseline  emission*  in 
section  IV. 


addition.  EPA  must  find  that  the 
prohibition  "will  not  cause  the  use  of 
any  other  fuel  or  fuel  additive  which 
will  produce  emissions  which  will 
endanger  the  public  health  or  welfare  to 
the  same  or  greater  degree  than  the  use 
of  the  [regulated  fuel/fuel  additive]." 

EPA  has  elected  to  use  this  authority 
to  reqviire  reformulated  fuels  to  also 
achieve  NOx  reductions  in  order  to 
reduce  ozone  formation,  based  on 
scientific  evidence  regarding  the 
benefits  of  NOx  control  and  on  the  cost- 
effectiveness  of  NOx  reductions.  The 
determination  of  the  need  for,  scientific 
justification  of,  and  cost-effectiveness  of 
NOx  control  is  presented  in  the  RIA  and 
summarized  in  subsection  C.2  below. 

2.  Proposal 

EPA  proposed  a  range  of  VOC  and 
toxics  performance  standards  for  Phase 
n  reformulated  gasolme,  covering  a 
variety  of  options  fcr  setting  these 
standards  [see  the  Notice  of  Correction 
for  the  Proposed  Rule  58  FR  17175 
(April  1. 1993)].  The  proposed  VOC 
standards  ranged  between  29.7  and  37.7 
percent  reduction  in  emissions  for  VOC 
control  region  1  areas  (Class  A  and  B, 
the  southern  areas  of  the  country)  based 
on  a  baseline  fuel  with  an  RVP  of  8.7 
psi  >o,  and  between  26.7  and  34.7 
percent  reduction  for  VOC  control 
region  2  areas  (Class  C,  the  northern 
areas  of  the  country)  (58  FR  17178, 
17179, 17180  (April  1, 1993)].  These 
percentage  reductions  are  in  comparison 
to  the  emissions  performance  of 
baseline  vehicles  operating  on  baseline 
gasoline;  the  proposed  version  of  the 
complex  model  was  used  to  estabhsh  a 
fuel's  emissions  performance.  In 
proposing  the  range  of  values  EPA 
considered  the  costs  of  VOC  control,  the 
cost -effectiveness  of  the  controls,  the 
health  and  environmental  effects, 
energy  impacts,  and  technological 
feasibility. 

EPA's  analysis  showed  that  fuels 
meeting  the  proposed  VOC  and  toxics 
standards  were  expected  to  show  no 
increase  in  NOx  emissions,  and  in  fact 
would  likely  achieve  some  reduction  in 
NOx.  Based  on  the  expected  benefits  of 
NOx  reduction,  and  considering  various 
other  factors,  EPA  also  proposed  NOx 
emissions  reduction  standards  for  Pbase 
n  reformulated  gasoline  based  on  the 
authority  of  section  211(c)(1)(A)  of  the 
Act.  The  proposed  NOx  standards 
ranged  from  0  to  14.8  percent  reduction 
for  VOC  control  region  1  (southern 
areas)  and  0  to  15.4  percent  reduction 
for  VOC  control  region  2  (northern 


■"Relative  to  a  baseline  hiel  including  an  RVP  of 
7.8  pci.  the  proposed  VOC  standards  ranged 
between  20.7  and  31.7  percent  reduction. 


areas)  [58  FR  1717&-9  (April  1, 1993)1. 
Again,  the  NOx  emissions  performance 
of  a  fuel  would  be  determined  using  the 
proposed  complex  model.  The  range  of 
proposed  standards  was  based,  in  part, 
on  different  levels  of  potentially 
acceptable  cost-effectiveness  as  well  as 
whether  the  cost -effectiveness  was 
calculated  based  on  reductions  in  NOx 
emissions  alone  or  on  the  combined 
reduction  in  VOC  and  NOx  emissions. 

EPA  proposed  alternative  VOC 
standards  that  would  apply  depending 
on  whether  EPA  adopted  a  NOx 
reduction  standard.  These  were  based 
on  changes  in  the  cost-effectiveness 
analysis  from  combined  VOC  plus  NOx 
emissions  reductions.  As  explained  in 
the  proposal,  measures  taken  to  achieve 
the  NOx  reductions  imder  this  option 
would  result  in  VOC  emission 
reductions  incremental  to  those 
obtained  under  the  proposed  VOC  only 
standards,  which  were  based  solely  on 
the  cost  per  ton  of  VOC  reduced.  These 
additional  VOC  emission  reductions 
obtained  through  a  combined  VOC  plus 
NOx  standard  presented  the  option  of 
setting  a  standard  for  larger  VOC 
reductions.  EPA  analyzed  the  cost- 
effectiveness  of  a  more  stringent  VOC 
standard  in  coimection  with  a  NOx 
standard,  and  proposed  a  range  of 
values  depending  on  the  target  cost- 
effectiveness  level;  for  southern  areas. 
29.7-40.2  percent  based  on  an  8.7  psi 
baseline  RVP  (20.7-33.8  percent 
reduction  based  on  a  7.8  psi  baseline 
RVP);  for  northern  areas,  26.7-37.3 
percent  reduction. 

In  analyzing  potential  VOC  and  NOx 
reduction  requirements.  EPA  looked  at 
two  potential  cost -effectiveness  targets: 
$5.000/ton  and  $10.000/ton.  These 
figures  were  selected  as  representative 
of  the  range  of  cost-effectiveness  for 
controls  which  would  be  incurred  by 
many  ozone  nonattainment  areas  in 
achieving  attainment.  In  addition,  they 
reflected  higher  cost-effectiveness 
values  than  those  for  any  then-existing 
federal  nationwide  motor  vehicle  or 
motor  vehicle  fuel  control  programs. 

Finally.  EPA  proposed  a  toxics 
emissions  reduction  standard  between 
20  and  25  percent.  The  25  percent 
reduction  standard  proposed  was  based 
on  the  level  specified  in  section 
211(k)(3)(ii)  of  the  Act.  In  the  proposal. 
EPA  recognized  that  while  on  average 
this  level  of  toxics  control  was  cost 
effective,  it  could  be  highly  cost 
ineffective  for  some  refiners.  The 
statutory  minimum  20  percent 
reduction  standard  was  proposed  as  an 
alternative  to  allow  refiners  further 
flexibihty  in  meeting  the  VOC  and  NOx 
standards  (and  for  some  to  reduce  the 
need  for  capital  intensive  modifications 
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"specific  to  toxics  control),  under 
circumstances  where  in  most  cases  large 
reductions  in  toxics  emissions  would 
automatically  result  from  the  VCX^  and 
NOx  controls. 

3.  General  Comments  Received  on 
Proposal 

EPA  received  several  comments 
recommending  a  reproposal  of  the  Phase 
n  standards  once  the  complex  model 
was  finalized  and  EPA  could  develop  a 
single  standard  for  each  pollutant.  One 
comment  stated  that  the  construct  of  the 
complex  model  will  have  a  significant 
effect  on  the  standards,  and  it  was 
therefore  not  possible  to  comment  on 
the  costs  or  performance  of  the  Phase  II 
standards  as  proposed  (since  they  were 
not  based  on  the  final  complex  model). 
Others  commented  that  it  was  improper 
to  establish  standards  until  the  model 
that  predicts  benefits  exists.  EPA  does 
not  believe  it  is  necessary  to  repropose 
these  standards,  since  the  proposal 
presented  a  range  of  values  for  the 
standards  and  outlined  all  of  the  options 
that  were  considered.  The  final 
standards  were  derived  based  on  the 
final  complex  model,  so  the  standards 
include  the  effect  of  the  complex  model 
on  the  emissions  reductions  predicted. 
EPA  had  proposed,  and  it  was  agreed  in 
Reg-Neg,  that  the  Phase  II  standards 
would  be  promulgated  with  the 
complex  model. 

Briefly  described  below  are  the  factors 
EPA  considered  in  setting  the  standards 
being  promulgated  today,  the 
methodology  used  in  determining  the 
cost-effectiveness  of  fuel  controls,  and 
the  reasoning  used  in  determining  the 
standards.  The  full  analysis  leading  to 
the  final  standards  is  more  thorou^ly 
discussed  in  section  VI  of  the  regulatory 
impact  analysis  (RIA)  associated  with 
this  rulemaking. 

B.  Factors  Affecting  Selection  of  the 
Phase  IJ  Standards 

In  determining  the  Phase  II 
reformulated  gasoline  standards,  EPA 
considered  the  health,  environmental, 
and  energy  impacts,  as  well  as  the  cost 
and  the  technological  feasibility  of 
reformulating  gasoline  to  attain 
emission  reductions  of  VOCs,  toxics, 
and  NOx.  EPA's  analyses  of  these 
factors  are  discussed  briefly  below,  and 
in  detail  in  the  RIA. 

1.  Health  and  Environmental  Impacts 

The  purpose  of  the  reformulated 
gasoline  program  is  to  reduce  motor 
vehicle  emissions  of  ozone  forming 
VOCs  and  certain  specified  toxic  air 
pollutants  in  those  areas  most  in  need 
of  such  reductions.  As  discussed  above, 
EPA  is  also  reducing  ozone  forming 
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N  3x  emissions  from  RFC  as  a  part  of 
tl  is  rulemaking.  EPA  measured  the 
hi  lalth  and  environmental  benefits  of  the 
n  formulated  gasoline  program  in  terms 
the  number  of  tons  of  VOC,  NOx,  and 
tc  )dcs  reduced,  since  the  Act  specifies 
TS  ass-based  emissions  reductions.  The 
b<  nefits  of  toxics  reductions  were 
fi  rther  evaluated  on  the  basis  of  the 
number  of  cancer  incidences  avoided, 
si  ice  this  is  a  common  measure  of  the 
el  Fectiveness  of  toxics  control.  The 
r«  ader  is  directed  to  section  C  below  for 
qi  lantified  estimates  of  these  reductions. 

The  benefits  of  ozone  reduction  will 
b(  gained  through  the  reduction  of  both 
V  X;  and  NOx  emissions.  Ambient 
oi  one  levels  and  the  effect  of  VOC 
ei  lission  reductions  on  these  levels  vary 
fr  )m  city  to  city,  making  it  difficult  to 
qi  lantify  the  benefits  of  the  VOC 
re  duction  beyond  tons  of  emissions 
n  duced.  In  general,  reductions  in  VOC 
ei  missions  will  improve  the  air  quality  of 
ni  ost  affected  areas  and  thereby  reduce 
ti  e  negative  health  impacts  of  exposure 
tc  high  levels  of  ozone.  Visibility  and 
o1  her  environmental  measiues  are  also 
in  iproved  through  reductions  in 
ei  missions  of  ozone  preciu^ors.  Similar 
b  nefits  will  be  gained  through 
n  ductions  in  NOx  emissions.  The 
rt  ader  is  directed  to  subsection  C.2  for 
fi  rther  discussion  on  the  health  and 
ei  ivironmental  benefits  of  NOx  control. 

Reducing  ozone  levels  in  highly 
pi  ipulated  urban  areas  would  help  to 
n  duce  short-term  health  effects  such  as 
ii  ipaired  limg  function,  cough,  nausea, 
cl  lest  pain,  throat  irritation,  increased 
s>  sceptibility  to  respiratory  infection, 
a]  id  increased  sensitivity  of  asthmatics 
to  allergens  (e.g.,  pollen)  and  other 
bi  onchoconstrictors.  Long-term  health 
el  fects  of  exposiue  to  ozone  include 
ai  celerated  aging  of  the  lungs,  reduced 
ei  isticity  of  the  lungs,  scarring  of  lung 
ti  isue,  and  permanent  reductions  in 
bi  seline  luHg  function. 

Although  the  reformulated  gasoline 
p:  ogram  is  concentrated  in  luban  areas, 
s(  me  reformulated  gasoline  will  be  used 
ii  riiral  areas  as  a  result  of  spillover  in 
tqe  distribution  system.  Reducing  ozone 
levels  in  rural  areas  would  enhance 
aj  ricultiu^l  crop  yield,  currently 
es  timated  to  be  reduced  by  as  much  as 
$;  -3  billion  per  year  by  existing  ozone 
c<  ncentrations. "  In  addition,  lower 
o:  one  levels  would  help  reduce  damage 
tc  forest  ecosystems  which  experience 
Ic  wer  tree  growth  rate,  foliage  damage, 
ai  id  increased  susceptibility  to  stress 


(e.g.,  insects,  disease,  drought)  caused 
by  cnirrent  tropospheric  ozone  levels.' 2 

Reducrtions  in  mobile  source 
emissions  of  the  air  toxics  addressed  in 
the  reformulated  gasoline  program 
(benzene,  1,3-butadiene,  formaldehyde, 
acetaldebyde,  and  POM)  may  result  in 
fewer  cancer  incidences.  A  nimiber  of 
adverse  noncancer  health  effects  have 
also  been  associated  with  exposure  to 
air  toxics,  particularly  with  higher  level 
exposures  experienced  in  particular 
mi(3t>environments  such  as  parking 
garages  and  refueling  stations.  These 
other  health  effects  include  blood 
disorders,  heart  and  limg  diseases,  and 
eye,  nose,  and  throat  irritation.  Some  of 
the  toxics  may  also  be  developmental 
and  reproductive  toxicants,  while  very 
high  exposure  can  cause  effects  on  the 
brain  leading  to  respiratory  paralysis 
and  even  death.  The  use  of  reformulated 
gasohne  meeting  the  Phase  n  standards 
will  likely  help  to  reduce  some  of  these 
health  effects,  as  well.  A  more  thorough 
discussion  of  the  variety  of  possible 
non-cancer  effects  of  concern  from 
exposure  to  air  toxics  is  contained  in 
EPA's  Motor  Vehicle-Related  Air  Toxics 
Study.  13 

The  emissions  reductions  and  cancer 
incidences  avoided  as  a  result  of  today's 
standards  are  discnissed  below  in 
section  C. 

In  addition  to  the  benefits  from 
reductions  in  emissions  of  VOC,  NOx. 
and  toxics,  other  environmental  benefits 
will  be  realized  as  a  result  of  the  use  of 
reformulated  gasoline.  Emissions  of 
carbon  monoxide  will  decrease  as  the 
result  of  adding  oxygen  to  the  fuel,  to 
the  benefit  of  areas  out  of  attainment  for 
this  air  pollutant  and  to  human  health 
in  general.  '*  In  addition,  since 
reformulated  gasoline  is  projected  to 
cost  more  than  conventional  gasoline,  it 
is  possible  that  consumers  will  purchase 
and,  thus,  use  less  gasoline,  resulting  in 
fewer  overall  emissions  due  to  mobile 
sources. 

2.  Energy  Impacts 

Production  of  Phase  II  reformulated 
gasoline  subject  to  performance 
standards  for  VOC.  NOx,  and  toxics  will 
require  an  increase  in  the  amount  of 
energy  used  at  the  refinery.  An  estimate 
of  the  energy  used  depends  on  many 
factors,  including  how  the  energy 
balance  is  evaluated,  the  type  and 
source  of  oxygenate,  the  refinery 
configuration,  and  the  reformulation 
approach.  Determining  an  exact  energy 


■U.S.  EPA,  "Air  Quality  Critwia  for  Ozone  and 
01  her  Photochemical  Oxidants,"  EPA  Report  No. 
EI  A-600/B-M/020A-E.  p.1-27. 


>}Ibid..  p.  7-1  through  7-4. 

"EPA  document  42O-R-93-005.  April  1993. 

•«Most  of  this  benefit  will  occur  as  •  result  of  the 
use  of  oxygen  in  Phase  I  RFC.  not  from  the  Phase 
n  raductiont. 


increase  associated  with  reformulated 
gasoline  production  (on  the  basis  of  a 
constant  level  of  gasoline  energy 
produced)  is  difficult. 

As  later  sections  of  this  document 
will  show,  the  standards  for  VOC  and 
NO»  reduction  promulgated  today  will 
likely  be  met  largely  through  reductions 
in  the  sulfur  (x>ntent  and  Reid  vapor 
pressure  (RVP)  of  the  fuel.  The  process 
used  to  remove  sulfur  from  gasoline, 
hydrodesulfurization,  is  an  energy 
intensive  process;  mainly  due  to  the 
need  for  and  consumption  of  hydrogen. 
The  energy  impacrt  will  depend  on  the 
sulfur  level  of  the  crude  used  by  the 
refinery  and  the  level  of  sulfur  control 
necessary  for  that  refinery  to  meet  the 
standards.  Reducing  the  RVP  of  the  fuel 
requires  removal  of  the  lighter 
compounds  in  the  fuel,  also  an  energy 
consuming  process.  Overall,  it  is 
expected  that  the  energy  consumption 
by  refineries  in  producing  Phase  II 
reformulated  gasoline  will  increase 
slightly  (perhaps  a  couple  percent)  over 
the  level  of  energy  used  to  make  Phase 
I  RFC.  but  the  magnitude  of  this 
increase  is  difficult  to  measure  due  to 
the  many  variables  involved. 

3.  Technological  Feasibility 

EPA  also  considered  the  technological 
feasibility  of  producing  fuels  to  meet  the 
Phase  n  standards.  EPA  believes  that  the 
refinery  modeling  results  (from  whicii 
the  fuel  parameter  control  costs  were 
estimated)  indicated  that  it  is 
technologically  feasible  to  make  the  fuel 
parameter  changes  that  were  analyzed 
in  developing  the  standards.  The 
refinery  models  utilize  only  well- 
developed,  demonstrated,  commercially 
available  technologies,  and  are  designed 
to  only  model  fuels  within  the  limits  of 
these  technologies. IS  Given  the  cost 
incentives  created  by  this  rulemaking, 
in  all  likelihood  new  technologies  will 
be  developed  between  now  and  the  year 
2000  which  will  reduce  the  costs  for 
certain  types  of  fuel  parameter  changes. 
Thus,  EPA  believes  that  the 
determination  of  fuel  parameter  control 
costs  using  the  results  of  the  existing 
refinery  models  is  reasonable,  that  the 
costs  generated  are  perhaps 
conservative,  and  that  the  technological 
feasibility  of  producing  such  emission- 
reducing  fuels  is  justifiable.  This 
position  was  supported  by  many  of  the 
comments  received.  While  other 
commenters  questioned  the  costs  used 
in  developing  the  proposal  (as  discussed 
in  subsection  4.b).  no  comments 


questioned  the  technological  feasibility 
of  these  refinery  configurations. 

Bec:ause  the  standards  promulgated 
today  will  not  take  effect  until  the  year 
2000,  and  because  all  the  processes 
needed  to  produce  complying  fuels  are 
already  commercially  available,  EPA 
does  not  believe  that  lead  time  will  be 
an  issue  in  achieving  the  required 
emissions  reductions. 

4.  Fuel  Safety  and  Driveability 

EPA  evaluated  safety  concerns 
associated  with  the  use  of  low  RVP  fuels 
and  found  no  significant  negative 
impacts,  as  discussed  in  the  RIA. 
Comments  also  raised  concerns  about 
driveability  problems  arising  from  the 
use  of  low  RVP  fuels.  They  raised 
concerns  that  EPA's  analysis  in  the 
proposal  did  not  address  spring  months 
(the  transition  time  to  the  VOC  control 
period),  September  RVP  fuel  sold  in 
October,  and  low  RVP  gasoUne  sold  in 
low  temperature  areas  near 
nonattainment  areas. 

While  neither  EPA  nor  any  other 
organization  conducted  driveabiUty 
testing  at  low  ambient  simimer 
temperatures,  EPA  has  looked  at  the 
actual  vapor  pressiore  of  fuels  currently 
in  production,  as  documented  in  the 
draft  RIA.  ■«  Based  upon  a  comparison  of 
actual  vapor  pressures,  EPA  believes 
that  6.5  psi  RVP  fuel  in  the  summer 
should  have  similar  driveability  to 
current  winter  fuels.  At  this  time  EPA 
believes  there  should  be  no  significant 
driveability  problems  vdth  gasoline  at 
an  RVP  level  down  to  6.5  psi.  Until  such 
time  as  data  can  be  gathered  to  more 
fully  evaluate  the  driveability  impacts  of 
low  RVP  fuels,  EPA  believes  that  6.5  psi 
may  present  a  practical  lower  limit 
below  which  the  existence  of  adverse 
driveability  impacts  is  unknown. 
Discussions  with  representatives  of  both 
the  oil  and  automotive  industries 
reflected  a  similar  imeasiness  in  going 
below  6.5  psi  RVP  given  the  lack  of  data 
at  lower  levels.  However,  the  standards 
for  Phase  II RFG  are  performance  based 
standards.  As  a  result,  flexibility  exists 
for  refiners  to  meet  the  Phase  II 
standards,  without  reducing  the  RVP  of 
the  gasoline  below  6.5  psi. 

5.  Cost-Effectiveness  of  Emissions 
Reductions 

a.  Introduction.  For  purposes  of  this 
discussion,  EPA  defines  cost- 
effectiveness  as  the  ratio  of  the 
incremental  cost  of  a  control  measure  to 
the  incremental  benefit,  e.g.,  tons  of 


VOC  or  other  emissions  reduced. 
Considering  cost-effectiveness  allovre 
the  Agency  to  develop  a  relative  ranking 
of  various  ozone  and  toxics  control 
strategies  so  that  an  environmental  goal 
can  be  achieved  at  minimum  cost.  As 
the  cost -effectiveness  of  an  emission 
reduction  strategy  increases,  it  may  be 
possible  to  achieve  similar,  substantial 
emission  control  in  other  ways  (e.g., 
through  other  regulatory  programs)  at 
the  same  or  lower  cost  per  unit  of 
benefit.  EPA  therefore  considered  cxjst- 
effectiveness  in  deciding  what  VOC. 
NO,,  and  toxics  control,  if  any,  to 
impose  beyond  the  minimum  levels 
required  under  section  211(k)(3)(B). 

One  commenter  recommended  that 
EPA  evaluate  the  cost-effectiveness  of 
this  program  separately  for  small  and 
large  refiners,  and  also  that  EPA 
consider  granting  small  refiners  more 
time  to  comply  with  the  requirements 
(as  is  allowed  by  California  for 
California  reformulated  gasoline).  The 
Cahfomia  reformulated  gasoline 
program  requires  all  refiners  selling 
gasoline  in  the  state  to  produce 
reformulated  gasoline,  and  thus  does 
not  afford  any  flexibility  to  refiners, 
large  or  small.  The  federal  RFG  program, 
however,  does  not  require  100% 
production  of  RFG  in  any  region,  nor 
does  it  require  that  every  refiner 
produce  RFG.  Hence,  small  refiners  can 
choose  not  to  produce  RFG  and  instead 
supply  conventional  gasoline  if  the 
costs  of  complying  with  the  program  are 
too  burdensome.  For  those  small 
refiners  electing  to  produce  RFG,  the 
option  to  select  between  per  gallon  and 
averaging  standards,  as  well  as  the 
ability  to  set  their  own  baselines,  gives 
them  flexibility  to  meet  the  standards  in 
the  manner  that  is  most  cost  effective  for 
them.  Furthermore,  the  enforcement 
structure  is  based  on  a  single  set  of 
standards  for  Phase  II  RFG.  Allowing 
some  refiners  to  comply  with  a  different 
set  of  standards  would  require 
additional  and  more  complicated 
enforcement  provisions,  and  could 
jeopardize  the  fungibility  of 
reformulated  gasolines.'''  Since  EPA 
believes  that  the  existing  program 
provides  sufficient  flexibifity  to  small 
refiners,  there  is  no  need  to  pursue 
multiple  enforcement  programs.  See 
section  XV  for  additional  discussion  of 
the  impact  of  this  rule  on  small  refiners. 

b.  Fuel  Parameter  Control  Costs.  Fuel 
parameter  control  costs  and 
interrelationships  between  fuel 
parameters  are  integral  parts  in  the 


»  See  the  RIA  for  edditional  details  on  the 
refinei^  models  used  for  this  analysis. 


'•"Draft  Regulatory  Impact  Analysis  for  the 
Notice  of  Proposed  Rulemaking  of  the  Complex 
Model.  Phase  D  Performance  Standards,  and 
Provisions  for  Renewable  Oxygenates."  February  5, 
1993. 


"For  Phase  I  RFG.  the  standards  are  set  at  the 
statutory  minimum  for  both  VOCs  and  toxics.  EPA 
could  not  lawfully  allow  small  reflners  less 
stringent  standards  or  more  time  to  comply  with  the 
Phase  I  standards. 
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evaluation  of  the  cost-efHectiveness  of 
Phase  n  RFC  controls.  The  costs  and 
interrelationships  used  to  develop  the 
VOC  and  toxics  standards  were 
estimated  from  the  results  of  refinery 
modeling  performed  by  Bonner  and 
Moore  Management  Science, '«  by 
Turner,  Mason,  and  Co.  for  the  Auto-Oil 
Air  Quality  Improvement  Research 
Program;  '9  by  Turner,  Mason,  and  Co. 
for  the  Western  States  Petroleum 
Association  fWSPA);^  and  by  EPA  in— 
house  (using  the  Bonner  and  Moore 
refinery  model).^'  EPA  used  these 
regional  refinery  models  to  estimate  the 
cost  and  interrelationships  of  various 
fuel  parameter  controls.  The  final 
average  nationwide  costs  were  obtained 
by  weighing  the  regional  values  by  the 
estimated  fraction  of  total  reformulated 
gasoline  (RFC)  production  in  each 
region. 

Many  comments  were  received  on  the 
costs  used  in  the  proposal.  Some  of 
these  comments,  and  EPA's  response, 
are  summarized  here,  while  the  RIA 
contains  a  complete  discussion  and 
analysis  of  the  comments  received. 
Several  commenters  questioned  the 
appropriateness  of  using  independent 
refinery  models  to  generate  costs  for 
control  of  individual  parameters.  In 
addition,  they  questioned  the 
aggregation  of  results  from  regional 
models  to  generate  national  average 
costs,  and  recommended  instead  using  a 
model  from  the  region  likely  to  realize 
the  highest  costs  for  producing 
reformulated  gasoline  (PADD  1).  While 
using  regional  models  to  estimate 
national  average  costs  requires  an 
acknowledgment  of  the  inherent 
limitations  in  such  models,  EPA 
believes  that  it  is  appropriate  to  use 
them  for  the  purpose  of  determining  the 
costs  to  produce  reformulated  gasoline. 
The  limitations  and  assumptions  made 
in  using  the  refinery  models  and  the 


<"  Bonner  and  Moore  Management  Science, 
"Study  of  the  Effects  of  Fuel  Parameter  Changes  on 
the  Cost  of  Producing  Reformulated  Gasoline," 
Prepared  for  EPA  under  contract  through  Southwest 
Research  Institute  and  the  National  Institute  for 
Petroleum  and  Energy  Research.  This  data,  as  well 
as  data  generated  by  EPA  in-house,  was  made 
available  to  the  public  through  the  following 
document:  "DOE  and  AH  Phase  n  Cost  Estimates," 
EPA  Memorandum  from  Lester  Wybomy,  FSSB,  to 
tr.a  Ait  Docket.  .November  4, 1993. 

""Costs  of  Alterr.ate  Gasoline  Reformulations, 
Results  of  U.S.  Refl.iing  Study."  Turner,  Mason  & 
Cn.  for  the  Economics  Committee  of  the  Auto/Oil 
Air  Quality  Improvement  Research  Program,  April 
1992. 

?«  'W^PA  Sf.dy  of  the  Cost  Impacts  of  Potential 
CAKU  Piwsa  2  Gasoline  R'?Kn;dtions,"  Turner 
Mzion  a  Comi-iany  for  the  Western  States  Petroleum 
Association.  Novtiniber  18,  1993. 

J'  "Aroinaticsand  E200  Reformulation  Ojsts," 
Memorandum  from  Lester  Wybomy,  EPA,  to  the  Air 
Docket,  December  10, 1993. 
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resi  Its  of  this  analysis  are  discussed  in 
deti  11  in  the  RIA. 

T  le  manufacturing  cost  of  producing 
gas4  line  is  the  sum  of  the  capital 
rec<  very  cost  and  the  operating  costs, 
adji  sted  for  changes  in  the  energy 
con  ent  of  the  fuel  (to  represent 
con  iistent  fuel  economy).  VOC  control 
is  n  andated  only  during  the  high  ozone 
sea:  on,  and  thus  all  costs  were  allocated 
to  t  ,e  high  ozone  season  in  the  refinery 
mot  eling  work.  In  contrast  to  VOC 
con  rol,  toxics  control  and  the  benefits 
bot  I  reductions  in  toxics  emissions 
occi  ir  year-round.  Although  the  costs  of 
:s  control  should  be  determined  on 
lual  basis,  EPA  used  the  same 
that  were  used  for  the  VOC 
f'sis,  since  it  had  been  determined 
[e  RIA  (and  supported  by  many 
con  ments  received)  that  additional 
toxi  :s  control  would  be  highly  cost- 
Inef  ective.  The  level  of  either  VOC  or 
toxi  s  control  that  is  cost  effective  is  not 
grea  Lly  affected  by  the  accuracy  of  the 
cost  i,  due  to  the  magnitude  of 
redi  ictions  achieved. 

S(  tme  comments  received  on  the 
pro  )osal  raised  the  concern  that  this 
met  lod  of  determining  costs  did  not 
aca  rately  reflect  all  of  the  costs  of  the 
prt^  ram,  since  the  "compliance  costs" 
for  ecord  keeping  and  enforcement,  as 
wel  as  costs  inairred  by  pipelines  or 
oth<  r  entities,  were  not  included.  While 
it  is  true  that  "compliance  costs"  will  be 
inci  rred  as  a  result  of  the  reporting  and 
enfc  rcement  requirements  of  Pha£«  II 
RFC  ,  EPA  does  not  anticipate  the  costs 
to  b !  greater  than  those  incurred  by  the 
Pha  ie  I  RFC  program.  Refiners  will 
aire  idy  be  supplying  the  information 
reqi  ired  by  EPA  for  Phase  I,  and  will 
con  inue  to  do  so  under  Phase  11.  Hence, 
thei }  is  no  additional  cost  of 
com  pliance  to  add  to  the  costs  of  Phase 
UR'G. 

O  her  factors  affecting  incremental 
fuel  parameter  control  costs  include  the 
amc  lint  of  reformulated  gasoline 
pro<  uced  by  the  refinery  and  the  effects 
of  ft  el  parameter  changes  on  fuel 
ecoi  lomy.  Because  producing 
refo  inulated  gasoline  reduces  flexibility 
in  n  finery  operations,  the  cost  of 
prot  ucing  such  fuels  increases  with  the 
amc  imt  of  reformulated  gasoline  that  is 
proi  uced  in  a  given  refinery.  In  this 
ana  /sis,  EPA  used  a  scenario  of  RFC 
proi  uction  based  on  participation  in  the 
refo  mulated  gasoline  program  by  the 
nin(  mandated  areas,  those  aress  which 
had  opted  into  the  program  as  of  August 
14,    993  (the  close  of  the  comment 
peri  )d  on  the  proposal),  the  entire 
Nof  heast  Ozone  Transport  Region 
(iiic  uding  both  attainment  end 
non  itlairunent  areas),  and  all  other 
ozoi  le  nonaltainment  areas.  This 


scenario  was  chosen  to  represent  the 
Phase  n  RFC  program  that  would  result 
if  all  eUgible  areas  opted  into  the 
program.  Since  the  Ozone  Transport 
Commission  has  not  announced  plans  to 
opt-in  to  the  RFG  program,  and  the  only 
additional  nonattainment  areas  that 
have  opted  into  the  program  since 
August  14  are  those  located  in 
Kentucky,  the  volume  of  RFG 
production  used  for  this  analysis  is 
overstated  by  about  20  percentage 
points.  As  a  result,  the  cost  estimates  are 
higher  than  will  likely  be  experienced, 
since  use  of  RFG  in  the  entire  Northeast 
would  severely  limit  refinery 
production  in  that  region,  incurring 
somewhat  higher  costs  to  individual 
refiners,  particiilarly  to  those  refiners 
which  for  economic  reasons  would 
choose  not  to  produce  RFG  and  merely 
continue  producing  conventional  fuel. 

EPA  evaluated  the  costs  for 
incremental  control  levels  for  a  variety 
of  fuel  parameters.  This  evaluation 
revealed  that  the  greater  the  level  of 
control,  the  higher  the  costs  of  achieving 
that  level.  Complete  information  on  the 
development  of  the  individtial 
parameter  costs  is  provided  In  the  RIA. 

Several  conunents  were  received 
questioning  the  validity  of  evaluating 
the  cost-effectiveness  of  Phase  n  RFG  on 
a  parameter  by  parameter  basis.  The 
recommended  alternative  was  to 
evaluate  the  cost  of  producing  a  gasoline 
meeting  the  standards  for  a  variety  of 
refinery  configurations,  and  to  use  this 
information  to  determine  the  cost- 
effectiveness  of  the  standard.  As 
explained  in  the  RIA,  EPA  determined 
that  it  was  appropriate  to  evaluate  cost- 
effectiveness  on  an  incremental  basis  to 
properly  compare  fuel  controls  to  other 
forms  of  emission  control. 

c.  Emissions  reductions. — In 
determining  the  emission  reductions 
and  the  associated  cost-effectiveness  of 
VOC  control,  EPA  employed  a 
convention  typically  used  in  estimating 
the  benefit  of  both  mobile  and  stationary 
source  VOC  controls.  This  convention 
requires  the  determination  of  cost- 
effectiveness  on  the  basis  of  annual  tons 
of  VOC  reduced.  Thus,  even  though 
VOC  emission  reductions  required 
under  section  211(k)  occur  only  during 
the  high  ozone  season,  the  convention  is 
to  calculate  the  cost  of  the  fuel 
parameter  control  per  ton  of  VOC 
ramoved  as  if  the  high  ozone  season 
emission  reductions  were  spread  over 
the  whole  year.  Comments  were 
received  that  question^^d  the 
appropriateness  of  evaluating  the  cost- 
efiectivenoss  on  an  annualized  tons 
reduced  basis  rather  than  on  a  summer 
tons  reduced  basis,  since  the  program  is 
a  summer  program.  The  purpose  of 


applying  this  convention  to  the 
evaluation  of  Phase  11  RFG  was  to  allow 
direct  comparison  of  the  cost- 
effectiveness  of  this  program  with  the 
cost-effectiveness  of  other  VOC  control 
strategies,  which  is  typically  calculated 
on  a  year-roimd  basis.  The  only  other 
appropriate  alternative  would  be  to 
recalculate  the  cost-effectiveness  of  all 
other  programs  on  the  basis  of  cost  per 
ton  of  control  during  the  high  ozone 
season,  the  only  time  periodwhen 
emission  reductions  for  the  purposes  of 
ozone  control  are  of  any  significant 
value. 

Reductions  in  emissions  of  both 
exhaust  and  evaporative  VOC  are 
determined  for  a  given  fuel  parameter 
change  using  the  complex  model.  As 
discussed  in  earlier  sections,  the 
complex  model  statutory  baseline 
emissions  are  based  on  1990  vehicle 
technology,  and  compliance  with  the 
Phase  n  standards  is  measured  relative 
to  these  base  emissions.  As  explained  in 
the  RIA.  EPA  determined  that  the  olefin 
level  specified  in  the  statutory  baseline 
was  not  representative  of  the  actual 
olefin  level  of  gasoline  in  1990.  Phase  I 
RFG  includes  no  specific  limits  on 
olefins,  and  thus  refiners  can  meet 
Phase  I  standards  (under  the  complex 
model)  by  controlling  any  fuel 
parameters.  However,  refiners  whose 
olefin  baseline  is  significantly  higher 
than  the  statutory  level  may  need  to 
reduce  olefins  to  meet  the  no  NO> 
increase  requirement,  putting  them  at  a 
competitive  disadvantage  because  olefin 
control  is  costly.  Hence,  using  data  from 
Bonner  and  Moore  modelling  as  well  as 
fuel  surveys  from  cities  across  the 
country,  the  baseline  olefin  level  was 
reevaluated  and  set  at  13.1  vol%  for  the 
purposes  of  determining  cost- 
effectiveness. 

Although  the  standards  require 
reductions  for  baseline  vehicles  relative 
to  the  emissions  from  the  statutory 
baseUne  fuel,  the  cost-effectiveness  of  a 
given  fuel  parameter  control  is 
measured  based  on  actual,  i.e.,  in-use 
emission  reductions.  For  this  reason, 
EPA  determined  the  cost-effectiveness 
of  fuel  parameter  changes  relative  to  the 
incremental  in-use  emissions.  The 
baseline  in-use  emissions  were 
determined  for  2003,  a  typical  post- 1999 
year,  using  MOBILESa  with  enhanced 
inspection  and  maintenance  (I/M),  as 
discussed  in  section  rv.22  Exhaust  and 
evaporative  percent  reductions  for  in- 
use  emissions  are  determined  separately 
by  applying  the  percent  reduction  in 


>^  Following  the  precedent  set  in  the  proposal,  the 
in-ute  baseline  for  VOC  Control  Region  1  areas 
included  an  RVP  of  7.8  psi.  The  standards  set  today 
are  based  on  reductions  relative  to  the  statutory 
baseline  fuel  with  an  RVP  of  8.7  psi,  however. 


emissions  predicted  by  the  complex 
model  to  the  in-use  emissions,  and  then 
totalled  to  get  total  in-use  emissions 
reductions.  The  cost,  emissions 
reductions,  and  cost-effiectiveness  of 
incremental  changes  in  fuel  parameters 
for  Phase  n  RFG  is  calculated  relative  to 
Phase  I  RFG. 

To  determine  the  cost-effectiveness  of 
the  toxics  standard,  EPA  employed  the 
convention  of  basing  cost-effectiveness 
on  the  number  of  cancer  incidences 
avoided.  The  number  of  cancer 
incidences  avoided  is  determined  based 
on  the  reduction  in  emissions  of  each 
regulated  air  toxic  The  complex  model 
was  used  to  calculate  the  annual 
reduction  in  both  exhaust  and 
evaporative  emissions  of  each  toxic  for 
each  fuel  reformulation.  Each  toxic 
emission  has  a  different  unit  risk  factor, 
defined  as  the  number  of  cancer 
incidences  per  year  per  gram-per-mile- 
emission  per  person.  Therefore,  the 
emissions  of  each  toxic  pollutant  were 
converted  to  an  estimate  of  aimual 
cancer  incidences  using  the  risk  factor 
for  that  pollutant  and  the  population  of 
the  participating  reformulated  gasoline 
areas.  The  total  cancer  incidences 
resulting  from  the  total  toxics  emissions 
were  then  calculated  by  summing  the 
cancer  incidences  for  the  individual 
toxics. 

d.  Cost-effectiveness.  The  costs  and 
emissions  reductions  for  each  parameter 
change  are  combined  to  determine  the 
incremental  cost-effectiveness  ($/ton)  of 
each  level  of  control,  assigning  all  of  the 
costs  to  the  control  of  the  pollutant  of 
concern  (VOC  or  NOx).  Several 
comments  were  received  regarding  this 
method  of  establishing  cost- 
effectiveness.  One  comment  suggested 
that  refiners  are  likely  to  reduce 
parameters  to  levels  lower  than  the 
mandated  limits  to  ensure  compliance 
with  the  standards.  Thus  it  was 
suggested  that  the  cost  analysis  should 
be  based  on  a  marginal  increase  in  the 
standard  to  determine  the  true  cost- 
effectiveness  of  the  program.  EPA's  cost- 
effectiveness  analysis  is  inherently  an 
averaging  analysis,  however,  since  the 
cost  estimates  are  based  on  the 
responses  of  average  regional  refineries 
to  changes  in  fuel  composition. 
Averaging  allows  refiners  to  be  high  or 
low  for  any  batch  of  fuel,  as  long  as  their 
average  meets  the  standard  over  the 
course  of  the  entire  compliance  period. 
Measurement  error  goes  both  above  and 
below  the  true  values  on  any  given 
batch  of  fuel,  but  should  average  zero 
over  the  course  of  many  batches.  As  a 
result,  there  is  no  need  for  a  compliance 
marcin  in  setting  an  averaging  standard. 

EPA  proposed  a  range  of  VOC  and 
NOx  emission  reduction  standards 


based,  in  part,  on  two  possible 
benchmarks  for  cost-effectiveness, 
$5.000/ton  and  10,000/ton.23  Several 
commenters  stated  that  $5.00G/ton  was 
most  appropriate,  particularly  in  Ught  of 
the  inaccuracies  in  the  cost  analysis. 
Some  commenters  beUeved  that  $5,000/ 
ton  was  too  high  compared  to  alternate 
control  strategies,  while  others  stated 
that  this  was  reasonable  compared  to 
other  strategies  currently  required. 

Upon  review  pf  the  costs  of  other  VOC 
and  NOx  control  programs  (see 
subsections  C.l  and  C.2  below),  EPA 
beUeves  that  a  cost-effectiveness 
benchmark  of  $10,000/ton  is  too  high  at 
this  point  in  time  and  that  a  cost- 
effectiveness  of  approximately  $5,000/ 
ton  is  more  appropriate  for  the  Phase  II 
VOC  standard  and  the  accompanying 
NOx  standard.  The  standards  presented 
today  fall  within  this  guideline. 

The  cost -effectiveness  of  toxics 
control  was  similarfy  determined  as  the 
ratio  of  the  total  incremental  cost  for  the 
incremental  reduction  in  emissions  to 
the  total  tons  of  toxics  reduced.  The 
cost-effectiveness  of  toxics  control  was 
also  calculated  as  the  ratio  of  total  costs 
to  incremental  reductions  in  cancer 
incidences.  EPA's  proposal  did  not 
include  any  benchmark  Umits  for  the 
cost -effectiveness  of  toxics  control,  but 
did  acknowledge  that  in  most  cases 
control  above  the  statutory  minimum 
was  not  cost-effective.  This  conclusion 
was  supported  by  the  comments 
received,  and  by  the  final  analysis 
presented  here. 

C.  Phase  D  Reformulated  Gasoline 
Standards  and  NOx  Standards  for 
Reformulated  Gasoline 

The  following  sections  explain  the 
development  of  the  VOC  standards  for 
Phase  II  reformulated  gasoline,  and  the 
NOx  standards  EPA  is  setting  for 
gasoline  sold  in  RFG  areas  afier  1999. 
The  final  standards  are  summarized  in 
subsection  3  below. 

1.  VOC  Standards  Development 

Table  VI-1  shows  the  incremental 
fuel  parameter  control  costs,  emissions 
reductions,  and  cost -effectiveness 
calculated  by  EPA  for  use  in  setting  the 
VOC  emissions  standards.  The  specific 
fuel  parameter  changes  shown  in  the 
table  are  only  examples;  refiners  may 
achieve  the  required  standards  by  any 
combination  of  fuel  component  controls 
resulting  in  the  required  emissions 
performance.  EPA  received  conflicting 
comments  regarding  which  parameters 


»' As  discussed  later,  EPA  considered  a  number 
of  Issues.  Including  flexibility  of  reRners  and 
burden  lo  the  industry,  in  addition  to  cost- 
effectiveness  when  setting  the  Phase  D  RFG 
standards. 
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would  likely  be  controlled  to  meet  the        maiAier, 
proposed  standards  in  a  cost  effective         EP/^  has 


Table  Vl-i.— Fuel  P  ^RAMETER  Control  Costs  and  VOC  Reductionsi 


Fuel  parameter  control 


Phase  t— flVP:  8.0  psi.  Oxygen:  2.1  wt%.  Benzene:  0.f5%: 

RVP  to  7.1  psi  

RVP  to  6.7  psi 


Sulfur  to  250  ppm 

Sutfur  to  160  ppm 

Sulfur  to  138  ppm  . 

Sulfur  to  100  ppm 

Olefins  to  8.0  vol%  .... 
Aronatics  to  20  vol% 
Oxygen  to  2.7  vol%  ... 
Oteftns  to  5.0  vol%  .... 

E300  to  88% 

E300to9l% 

E200  to  44% 

E200  to  47%  .__ _ 

E200  to  50% 


'  Based  on  costs  and  emissions  reductkxs  for  VOC 
2  RVP  control  do*Ti  to  6.5  psi.  the  limit  considered 
at  a  simiiar  cost-effectiveness  level 


_  wntrol  region  2  (northern  areas).  Assumes  aH  costs  allocated  to  VOC  control 

n  asonabte  at  this  point  in  tirhe  for  driveat><lity  purposes,  would  increase  this  value  to  27.2% 


As  the  information  in  the  Table  VI-1 
shows,  RVP  control  down  to  6.7  psi 
achieves  virtually  all  of  the  VCKI 
emission  reductions  that  are  achievable 
at  less  than  S5.000  per  incremental  ton 
of  VCXZ  reduced.2'*  Sulfur  can  be 
reduced  to  a  level  of  approximately  2S0 
ppm  at  an  incremental  cost- 
effectiveness  of  less  than  $5,000  per  ton, 
gaining  on  additional  0.6%  VCXZ 
reduction,  to  achieve  a  total  reduction 
(on  average)  of  26.1%.  RVP  could  also 
be  reduced  further  to  6.5  psi,  the  level 
currently  considered  a  reasonable  limit 
for  driveabilily  purposes,  to  obtain  an 
additional  1.1%  reduction  (for  a  total  of 
27.2%).  Incremental  changes  in  fuel 
pvame'iers  other  than  RVP  have  only  a 
n-iirginal  effect  on  VOC  emissions  and 
can  be  very  costly;  less  than  an 
additional  one  percent  reduction  would 
be  achieved  at  a  significantly  higher 
incremental  cost  of  over  $10,000/ton 
VOC.  In  spite  of  the  uncertainty  in  the 
cost  estimates  used,  the  level  of  VOC 
control  that  is  cost  effective  is  relatively 
insensitive  to  variations  in  cost  due  to 
the  fact  that  anything  other  than  RVP 
and  the  Erst  increment  of  sulfur  control 
causes  the  costs  to  escalate  dramatically, 
making  con'rol  of  other  parameters  cost 
ineffective. 

The  cost-eflectiveness  of  VOC  control 
in  Phase  11  RFC  presented  in  Table  VI- 
1  has  been  compared  to  the  cost- 
effectiveness  of  other  stationary  and 


r.  As  demonstrated  In  the  RIA, 
I  used  all  available  information 


to  determine  which  parameters  can  be 
controlled  in  a  cost  effective  manner  to 
achieve  VOC  emission  reductions  . 


Incremental 
cost  (»/gai) 


0.18 
0.08 
0.12 
0.55 
0.24 
0.52 
0.78 
2.01 
0.61 
2.77 
0.35 
2.01 
0.38 
1.32 
2.97 


Cumulative 

reduction 

(%) 


22.9 
25.5 
S26.1 
27.1 
27.4 
27.8 
262 
27.8 
28.2 
27.4 
27.4 
27i 
27.7 
28.4 
29.0 


Incremerttal 

cost-eff.  ($/ 

ton) 


400 

600 

3,700 

11,000 

19.000 

24,000 

(-) 
24.000 
28.000 

(-) 
48,000 
198,000 
37,000 
36,000 
96,000 


incremental 

to  phase  I 

(S/lon) 


400 

400 

600 

1,300 

1.600 

2.300 

3.700 

6.000 

6.600 

11,000 

11.000 

14.000 

14,000 

15,000 

18,000 


»  Note  that  the  cost  of  this  level  of  redtictlon 
incremental  to  the  emission  raductions  achieved  by 
Phase  I  RFC  is  signiBcantJy  leas  than  S1.000/ton 
VOC 


mob  le  source  VOC  control  strategies. 
As  SI  onmarized  in  the  RIA,  a  review  of 
the  €  stimated  cost-efiectiveness  of 
cent  oiling  VOC  emissions  from 
statii  nary  sources  yielded  a  wide  range 
of  va  ues.  Many  of  the  existing  VOC 
cont  ol  strategies  have  minimal  costs  or 
even  result  in  savings.  However,  a 
num  >er  of  VOC  control  options  have 
sign]  leant  costs  assodatml  with  them. 
For  t  xample.  the  estimated  cost- 
effec  iveness  of  reducing  emissions  from 
autoi  ncbile  and  Hght  truck  coating 
oper  dons  in  assembly  plants  is  S1.000- 
4.00<  /ton  VOQ  Reducing  emissions 
from  the  production  of  pneiunatic 
rubb  T  tires  is  estimated  to  cost  between 
$150  and  $18,800  per  ton  of  VOC 
redui  ed,  depending  en  the  operation  to 
whic  1  control  is  applied.  Control  of 
f-mis  ions  from  floating  roof  tanks  used 
for  si  3rage  of  petroleum  hquids  can  cost 
up  tt  $3,700/lon  VOC  reduced. 
Redu  ring  emissions  from  the 
prod  tction  of  high  density 
poly(  thylene.  polj-propylene.  and 
poly!  tyrene  resins  can  cost  between 
$1.0C  0  and  $3,000/ton  VOC  reduced 
depe  jding  on  the  level  of  control. 
Co  itrol  of  VOC  emissions  from 
mobi  e  sources  similarly  is  estimated 
(see  me  RIA)  to  result  in  a  wide  range 
of  cost-effectiveness  values,  depending 
on  th  J  type  of  program  and  level  of 
conti  }1  achieved.  Enhanced  inspection 
and  I  laintenance  (I/M)  programs  will 
cost  etween  $900-1, 700/ton  VOC 
redu  ed.  while  basic  I/M  was  estimated 


to  cost  $5,400/ton  VOC»  The  Tier  1 
standards  for  hght  duty  vehicles 
(already  implemented  for  the  1994 
model  year)  were  estimated  to  cost 
about  $64)00/ton  VOC 

2.  NOx  Stfmdards  Development 

While  section  211(k)(2)(A)  of  the  Act 
specifies  that  there  be  no  net  inoeese  in 
^k>x  emissions  (over  baseline  levels) 
resulting  from  the  use  of  reformulated 
gasoline,  both  a  National  Research 
Council  study  »  and  a  study  prepared 
for  EPA  "  have  indicated  that  additional 
NOx  reductions  could  significantly 
reduce  ozone  formation  in  many  areas. 
Gasoline  vehicles  contributed  20-35% 
of  total  xuban  NOx  Inventories  in  1990 
and  are  expected  to  contribute  similar 
amounts  in  2000.28  As  identified  in 
subsection  A.l  above,  section  211(c)  of 
the  Act  gives  the  Agency  broad 
regulatory  authority  to  regulate  motor 
vehicle  fuel  quality  if  any  emission 


2s  "lnsp«ction/M9;n?en£nre  ProgrEni 
Requireiuftnts,"  Firal  Ru)e,  57  FR  52964.  Novanbst 
5.  1532. 

»  "Rethinking  the  Ozone  Problem  In  Urban  and 
Regional  Air  Pollution,"  National  Resnarch  Council, 
December  18, 1991. 

"  "Modeling  the  Effects  of  RefoiTnuiated 
Gasolines  on  Ozone  and  Toxics  ConcenHatlons  in 
the  Baltimore  and  Houston  Areas,"  prepaiwl  for 
EPA,OPPE.APB  by  Systems  Applications 
InlernatioDal,  September  30, 19S2. 

»  While  Tier  1  vehicles,  which  have  lower  NOx 
emissions  than  conventional  vehicles,  will  be 
entering  the  fleet,  they  will  have  only  had  five  ye&rs 
to  displace  older,  dirtier  cars  by  200a  Anticipated 
growth  in  vehicle  miles  travelled  will  oRset  any 
emissions  benefits  gained  from  the  use  of  cleaner 
cars. 
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product  o£  such  fuel  causes  or 
contributes  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfase.  Based  on  the 
reports  cited  above,  other  EPA  work  in 
ambient  ozone  analysis,  and  the 
authority  granted  EPA  under  section 
211(0),  EPA  proposed  setting  a  NOx 
emission  reduction  standard  in 
connection  with  the  Phase  H  standards 
to  farther  reduce  ozone  formation 
during  the  high  ozone  season. 

A  number  of  aspects  of  the  RFG 
program  lead  naturally  to  a  focus  on 
NOx  control.  First,  Phase  n  RFG  is 
focused  on  the  worst  ozone 
nonattainment  areas.  Second,  diese 
areas  will  be  required  to  use  VOC 
controlled  Phase  n  RFG  only  during  the 
time  of  the  year  when  control  is  needed 
(the  summer  months).  Third,  special 
fuel  distribution  for  RFG  will  already  be 
in  place  in  these  areas;  many  of  the 
costs  of  producing  and  (fistributlng  this 
new  gasoline  will  have  been  Incurred  as 
a  result  of  the  Phase  Q.  program.  Fourth. 
EPA  has  showm  (in  the  RIA  and  the 
following  sections)  that  gasoUne  can  be 
refined  cost-effectively  to  reduce  NOx 
emissions. 

EPA  sees  little  benefit  in  creathig  a 
second  gasoline  program,  which  would 
likely  differ  only  shghtly  from  RFG  in 
the  geographic  areas  aiiiected.  to  control 
NOx  emissions.  A  large  segment  of  the 
industry  is  already  making  the  changes 
necessary  to  comply  with  the  Phase  I 
RFG  standards  in  1998  relative  to  the 
statutory  baseline  for  sulfur  and  olefin 
levels  (and  all  other  parameters 
defined).  Therefore,  many  refiners  will 
be  assessing  the  need  for  sulfur  and 
olefin  control  in  the  next  few  5rears  to 
ensure  they  comply  with  the  no  NOx 
increase  requirement  of  the  Act. 
Promulgated  separately,  a  NOx  standard 
would  require  refiners  to  make  changes 
to  their  refineries  in  addition  to  those 
already  made  to  comply  with  Phase  I 
RFG  and  the  Phase  II  VOC  and  toxics 
standards,  perhaps  making  some  of  the 
original  refinery  changes  obsolete.  By 
enacting  a  NOx  emissions  reductions 
program  at  this  time  EPA  hopes  to  avoid 
this  concern.  EPA  believes  thai  in 
locations  where  reformulated  gasoline  is 
found  necessary  to  reduce  the  formation 
of  ozone,  a  NOx  standard  is  appropriate 
as  well,  as  discussed  below  and  in 
Section  VI  of  the  RIA. 

The  Agency  received  many  comments 
about  the  proposed  NOx  standards. 
Some  commenters  cbimed  it  was 
coimter  to  the  regulatory  negotiation 
agreement.  This  concern  has  been, 
addressed  in  section  A  above.  Others 
felt  that  NC^  control  should  be 
considered  on  a  local  basis  to  meet  local 
needs  and  thus  should  not  be  part  of  a 


national  fiiel  program.  Another  stated 
that  states  should  have  to  demonstrate 
the  need  for  mobile  soiuce  NQx  control 
before  EPA  required  iL  Some 
commenters  supported  NQx  control 
based  on  the  cost-eCfectiveness  analysis 
presented  in  the  proposal  because  of  the 
similarity  with  tl^  costs  of  other  current 
NOx  control  programs.  One  comment 
suggested  that  EPA  control  NOx  by 
eliminating  the  oxygen  requirement 
using  the  authority  granted  in  section 
211(k)(2)(A).  It  was  also  questioned 
whether  EPA  had  satisfied  the 
requirements  to  use  the  authority 
granted  in  section  211(c)  regarding  the 
supporting  information  presented  in  the 
proposal.  The  remainder  of  this  section 
presents  EPA's  response  to  these 
concerns;  additional  detail  may  be 
found  in  the  RIA. 

a.  Scientific  jusUfipation  for  NOx 
control.  As  discussed  in  the  RIA,  a 
recent  study  by  the  National  Research 
Council  (NRC)  indicated  that  VOC 
control  alone  is  of  minimal  benefit  to 
ozone  nonattainment  areas  such  as 
Houston  which  have  high  VOC  to  NOx 
ratios  in  the  ambient  air.»  The  NRC 
study  and  work  by  EPA  ^  and  others  3 1 
have  also  indicated  that  NOx  contrails 
an  effective  ozone  control  strategy  for 
the  northeast  (including  New  York- 
Connecticut  and  Boston-Maine)  as  well 
as  the  Lake  Michigan  region 
(Milwaukee,  Chicago,  and  Muskegon). 
In  general,  many  studies  have  shown 
that  NOx  control  alone  may  be  helpful 
in  achieving  ozone  reductions  in  some 
areas,  though  not  necessarily  in  all 
areas,  again  depending  on  the  VOC  to 
NOx  ratios.  Reductions  in  emissions  of 
both  VOC  and  NOx  should  benefit  all 
areas,  however.  Those  areas  that  do  not 
benefit  from  the  reduction  in  NOx 
emissions  should  benefit  from  the  large 
reduction  in  VOC  emissions  that  will  be 
achieved  by  Phase  n  RFG. 

There  are  also  non-ozone  benefits  o£ 
NOx  control,  such  as  reductions  in 
emissions  leading  to  acid  rain 
formation,  reductions  in  toxic  nitrated 
polycycllc  aromatic  compounds,  lower 
secondary  airborne  particulate  (ie. 
ammonium  nitrate)  formation,  reduced 
nitrate  deposition  from  rain,  improved 
visibility,  and  lower  levels  of  nitrogen 
dioxide.  A  complete  discussion  of  these 
bffliefits  can  be  found  in  the  RIA.  A  NOx 
standard  also  should  efiectiv^y  protect 
against  an  increase  in.  the  olefin  content 


»  National  RaMuch  Council.  ReMaking  the 
Ozone  Problem  ia  Utban  aad  Regional.Air 
Pollution.  National  Academy  Press.  Washington. 
D.C,  1991. 

"CS.  EPA,  Regional  Otom  Modelling  for 
Northeast  Tronsporf  (ROMHET).  EPA  RBpoit4SIV 
4-91-002*,  June  1991. 

>i  See  tha  RIA  for  additional  references. 


of  the  &iel,  Bedudng  concern  over  a 
possible  increase  in  the  reactivity  of 
vehicle  emissions. 

b.  Consideration  of  section  202  motor 
ve/u'ff/econtro/s.  Befocs  controlling  or 
prohibiting  a  fuel  or  fiiel  additive  undar 
section  211(c)(1)(A).  the  Adxninistr^ot 
must  consider  "other  technologically  or 
economically  feasible  means  of 
achieving  emission  standards  under 
section  [202]."  This hasbeen 
interpreted  as  requiring  ccnsideratioa  of 
regulation  through  motor  vehicle 
standards  under  section  202  prior  to 
regulation  of  fuels  or  fuel  additives 
under  section  211(c)(1)(A)  [Ethyl  Corp. 
V.  Environmental  Prot  Agcy.,  541  F.2d 
1,  32  (D.C.  Cir.  1976)).  This  does  not 
establish  a  mandatory  preference  for 
vehicle  controls  over  fuel  controls,  hot 
instead  calls  for  the  good  faith 
consideration  of  motor  vehicle 
standards  before  imposition  of  fuel 
controls  (541  F.2dat  32  n.66].  This 
reflects  Congress'  recognition  that  fiiel 
controls  under  section  211(c)(1)(A) 
might  logically  involve  controls  on  fiiel 
composition  itself,  while  vehicls 
standards  imder  section  202  ai» 
generally  performance  standards, 
regiilating  vehicle  emissions  and  not  the 
design  or  structure  of  the  vehicle.  Fuel 
controls  might  therefor*  lead  to  greater 
government  involvement  in  the 
regulation  of  the  manufiurturing  process 
than  would  be  expected  from  vehicle 
controls  [541  F.2d  at  11  n.l3). 

Congress  addressed  this  concern  by 
requiring  agency  "consideration"  of 
vehicle  standards  imder  section  202 
before  imposition  of  fuel  controls  tmder 
section  211(c)(1)(A).  It  is  important  to 
note  that  the  Administrator  must  in 
good  faith  consider  such  vehicle 
controls,  but  retains  full  discretion  in 
deciding  whether  to  adopt  either  fbel  or 
vehicle  controls,  or  both  (541  F.2d  at  32 
n.66]. 

In  evaluating  motor  vehicle  controls 
under  section  202  in  this  context,  the 
first  major  point  to  consider  is  that  EPA 
has  alroidy  imposed  mors  stringent 
NOx  control  standards  on  motor 
vehicles.  The  Tier  1  standards  for  light- 
duty  motor  vehicles  and  trucks  raquiie 
reductions  in  llght-dnty  motor  vehicle 
NOx  emissions  startlsg  with  model  year 
1994.  with  a  parcant^e  phase- in  of  the 
mon  stringent  Tier  1  standards  until 
they  apply  to  all  new  model  year  1996 
and  later  light^uty  vehicles  and  trucks. 
These  vehicles  ara  also  nqutrad  to  meet 
in-use  standards.^!  Forheax3r><lnty 
vehicles,  B'A  recently  Eedxu:ed  the  NOx 
standard  ta4  gAkltp-ln;,.8tactang  with 


use  FR  25724,  June  5.  1991.  Also,  note  that  the 
Tier  1  standards  apply  to  lightvluty  trucka  with  a 
loaded  vehicle  weight  rating  of  3.750  Iba.  (b-  leaa^ 
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model  year  1998  (58  FR 15781,  March 
24, 1993] 

While  these  motor  Vehicle  and  motor 
vehicle  engine  controls  are  expected  to 
reduce  mobile  source  emissions  of  NOx, 
this  result  is  limited  by  certain  basic 
facts.  First,  the  standards  only  apply  to 
new  motor  vehicles  and  engines.  It  will 
therefore  take  several  years  after  the  first 
model  year  of  the  standards  before 
vehicles  and  engines  certified  to  these 
standards  will  make  up  a  significant 
portion  of  the  motor  vehicle  fleet.'^  In 
addition,  it  is  expected  that  emissions 
reductions  based  on  the  reduction  in  the 
NOx  standard  will  be  offset  to  a 
significant  extent  by  an  increase,  over 
time,  in  total  vehicle  miles  travelled. 

In  addition  to  motor  vehicle  controls 
imder  section  202,  EPA  has  recently 
adopted  or  proposed  other  controls 
aimed  at  in-use  NOx  emissions  fi'om 
mobile  sources.  The  enhanced 
inspection  and  maintenance  (I/M)  rules 
call  foi  use  of  these  more  stringent  I/M 
procedures  starting  with  1996  [57  FR 
52950,  November  5, 1992].  EPA  has  also 
proposed  standards  that  would  limit 
NOx  emissions  from  new  large 
horsepower  diesel  non-road  engines, 
piu^uant  to  section  213  of  the  Act  (58 
FR  28809,  May  17. 1993).  While 
enhanced  I/M  programs  will  directly 
affect  the  motor  vehicle  fleet,  the  non- 
road  engine  regulations  are  similar  to 
the  motor  vehicle  regulations  under 
section  202  in  that  they  would  apply  to 
new  non-road  engines  only,  and 
therefore  involve  a  certain  time  before  a 
significant  portion  of  this  category  of 
non-road  engines  is  replaced  by  new 
engines  certified  to  meet  the  NOx 
standards. 

Additional  mobile  source  controls, 
whether  imder  section  202  or  under 
other  authority  such  as  described  above, 
may  well  be  cost  effective  and 
reasonable  options  that  EPA  might 
decide  to  adopt.  However,  there  are 
certain  limitations  imposed  by  Congress 
on  adoption  of  more  stringent  standards 
("Tier  2  standards").  For  example. 
Congress  spelled  out  when  and  under 
what  conditions  EPA  may  promulgate 
more  stringent  NOx  standards  for  light- 
duty  vehicles  and  trucks.  Congress 
required  that  EPA  conduct  a  study  on 
whether  more  stringent  standards  for 
hght-duty  vehicles  and  trucks  should  be 
adopted,  and  report  back  to  Congress  no 
later  than  June  1. 1997  (section  202(i) 
(1),  (2)).  Based  on  the  study  EPA  must 
conduct  a  rulemaking  to  determine 
whether  there  is  a  need  for  such  further 
reductions,  whether  the  technology  will 
be  available  for  such  reductions,  and 
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"As  supported  by  the  MOBILESa  model.  58  FR 
29409.  May  20. 1993. 


w  lether  further  reductions  in  emissions 
fr<  m  such  vehicles  wiU  be  cost  effective. 
If  hese  determinations  are  made  in  the 
ail  irmative,  then  EPA  would  proceed  to 
pr  )mulgate  emissions  standards  that  are 
mi  ire  stringent  than  the  Tier  1  standards 
(s«  ction  202(i){3)(C)].  If  EPA  does 
pr  )mulgate  more  stringent  standards, 
thi  sy  may  not  take  effect  any  earlier  than 
mi  tdel  year  2004,  and  no  later  than 
mi  (del  year  2006. 

t  is  clear  fi-om  this  that  EPA  has  not. 
at  liis  time,  completed  the  lengthy 
pr  )cess  for  determining  whether  or  not 
m  tre  stringent  standards  should  be 
es  ablished  for  light-duty  vehicles  and 
tn  cks  under  section  202  (i).  Congress 
es  ablished  a  detailed  provision  spelling 
on  t  the  procedures  to  follow  and  the 
su  }stantive  determinations  that  must  be 
m  de  before  such  controls  could  be 
ad  ipted.  There  is  no  indication,  and 
EhA  does  not  believe,  that  these 
mandated  procedures  and  criteria 
preclude  the  exercise  of  discretion 
UE  der  section  211(c)(1)(A)  prior  to 
CO  npletion  of  the  rulemaking  imder 
s»  lion  202(i).  Congress  required  that 
EF  a  consider  motor  vehicle  controls, 
bu  t  did  not  estabUsh  a  mandatory 
pr  iference  for  such  controls  and  did  not 
pr  tclude  the  adoption  of  fuel  controls 
pr  or  to  a  decision  on  Tier  2  motor 
ve  licle  standards. 

n  any  case,  it  is  clear  that  a  decision 
to  impose  more  stringent  NOx  standards 
foi  light-duty  vehicles  and  trucks  under 
set  lion  202(i)  could  not  take  effect  prior 
to  model  year  2004.  It  would  then  take 
se'  'eral  years  before  a  significant  portion 
of  he  in-use  fleet  would  include 
ve  licles  or  trucks  certified  to  a  NOx 
st{  ndard  more  stringent  than  the  Tier  1 
sti  ndard.  A  similar  situation  would 
ap  )ly  to  a  more  stringent  NOx  standard 
foi  heavy-duty  engines.  The  mandatory 
lei  dtime  and  stability  provision  of 
sei  tion  202(a)(3)(C)  would  preclude 
im  3osition  of  more  stringent  NOx 
st£  ndards  for  heavy-duty  engines  imtil 
mi  del  year  2001  at  the  earfiest.  It  would 
agi  tin  take  several  years  before  a 
si{  nificant  portion  of  the  in-use  heavy- 
du  ty  fleet  contained  engines  certified  to 
a  more  stringent  NOx  standard.  For  noh- 
roi  id  engines  and  vehicles,  EPA  expects 
to  :ontinue  to  explore  NOx  controls.  But 
as  (vith  motor  vehicles,  any  new  or  more 
str  ngent  NOx  standards  will  only  apply 
to  new  non-road  engines,  after 
pr  tviding  a  reasonable  period  for 
lej  dtime.  The  effect  on  in-use  emissions 
is  lelayed  based  on  the  time  needed 
be  ore  new  non-road  engines  replace 
ea  lier  models. 

}iven  these  ciramistances.  there  are 
se'  'eral  important  reasons  why 
pr  tmulgation  of  a  NOx  reduction 
st{  ndard  for  reformulated  gasoline  is 


important,  whether  or  not  additional 
vehicle  or  engine  controls  are  later 
adopted  by  the  Agency.  First,  emissions 
reductions  from  the  NOx  performance 
standard  would  start  as  soon  as  the 
standard  is  applicable,  with  no  delay 
based  on  fleet  turnover  time.  Significant 
NOx  emission  reductions  would  be 
achieved  right  away,  in  the  summer  of 
2000,  while  more  stringent  light-duty  or 
heavy-duty  standards  would  not  be 
expected  to  significantly  affect  in-use 
emissions  imtil  much  later  in  that 
decade.  Second,  a  NOx  reduction 
standard  for  reformulated  gasoline 
would  act  to  reduce  emissions  from  all 
mobile  sources  that  use  gasoline, 
whether  on-road  or  off-road,  while 
section  202  or  section  213  standards 
only  act  to  limit  emissions  from  new 
engines  or  vehicles  in  that  specific 
category  of  mobile  sources.  Third,  this 
fuel  control  is  specifically  aimed  at 
areas  of  the  country  that  are  in 
nonattainment  for  ozone,  and  is  limited 
in  time  to  that  part  of  the  year  when 
ozone  is  of  most  concern.  Vehicle  or 
engine  controls,  in  contrast,  apply  to  all 
new  engines  or  vehicles,  wherever  they 
are  used,  throughout  the  year.  This  fuel 
control  thus  allows  a  more  narrow 
regulatory  solution  aimed  at  the  specific 
geographical  areas  and  time  periods 
when  control  is  needed.  Fourth,  the 
expected  increase  in  vehicle  miles 
travelled  over  time  leads  EPA  to  believe 
that  this  fuel  control  is  needed  to 
continue  to  achieve  the  in-use  NOx 
emission  reductions  necessary  for  many 
areas  of  the  coimtry  to  reach  attainment 
for  ozone.  Finally,  the  NOx  fuel 
standard  adopted  here  minimizes  any 
concern  there  might  be  that  a  fuel 
control  would  tend  to  interfere  in  the 
production  process  by  directing  refiners 
.on  how  to  make  their  product.  The  NOx 
standard  is  not  a  fuel  recipe,  but  instead 
establishes  a  performance  standard, 
leaving  refiners  fi-ee  to  produce  their 
gasoline  in  any  way  that  achieves  the 
desired  reductions. 

EPA  is  not  at  this  time  determining 
whether  additional  vehicle  or  engine 
NOx  controls  should  be  adopted  imder 
section  202  or  any  other  provision  of  the 
Act.  Instead,  based  on  all  of  the  above, 
EPA  believes  that  a  NOx  reduction 
standard  for  reformulated  gasoline 
under  section  211(c)(1)(A)  is  an 
appropriate  exercise  of  discretion, 
whether  or  not  the  agency  imposes 
additional  vehicle  or  engine  NOx 
controls  in  the  future. 

c.  Cost-effectiveness  of  NOx  control  in 
RFC.  EPA  has  evaluated  the  cost- 
efi'ectiveness  of  NOx  control  using  the 
same  costs  that  were  used  in 
establishing  the  standard  for  VOC 
control.  The  results  are  summarized  in 
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Table  VI-2  below.  The  table  indicates 
that  sulfur  is  the  only  fiiel  parameter 
that  results  in  significant  NOx 
reductions  at  a  reasonable  cost  Changes 
in  fiiel  parameters  other  than  sulfur 
have  only  a  small  effect  on  NOx 


emissions  at  significantly  higher  costs, 
with  the  possible  exception  of  olefin: 
control  (which  would  incraas»  VOC  at 
the  same  time  it  reduced  NOx).  A  NOx 
reduction  of  approximately  6.8%  could 
be  achieved  with  sulfur  control  down  to 


approximately  t3&pfmi  at  a  rsasoaabls 
cost,  whether  compsad  on  tiie  basis  of 
the  cost  of  tha  last  incnmiHat  of 
reduction  (5.8%  to 6.8%  NO^orthe 
overall  cost  increment^  ta  Phase  I HFG 
ceductiona. 


Table  Vl-2.— Fuel  Parameter.  Control  Costs  and  NOx  Reductions  t 


Fuel  parameter  control 


Phase  I: 

RVP:  8.0  pel.  Oxygen:  2.1wt  percent,  Benzerw:  0.95  percent. 

RVP  to  8.7  psi  „ 

Sulfur  to  250  ppm , 

Suifut  to  160  ppm 

SuWur  to  138  ppm 

Sulfur  to  100  ppm 

Olefins  to  8.0  vol  percent  

Aromatics  to  20  vol.  percent  

Oxygen  to  2.7  vol  percent  

Olefins  to  5.0  vol  percent  

E300  to  88  percent _... 

E300  to  91  percent . 

E200  to  44  percent 

E200  to  47  percent . 

E2(ffl  to  50  percent _ 


Incre- 


cost(c/ 
gal) 


0.12 
OlS6 
0.24 
0.52 
a78 
2.01 
0.61 
2.77 
0.35 
2.01 

aas 

1.30 
2:97 


Gumu- 
latN»re> 

duction 
(percent) 


0.4 

2.4 

SJ 

6.8 

8.7 

10.8 

11-9 

12.5 

14.1 

1*.t 

T4.2 

13-.9 

13.7 

13.5 


lnci»' 

mental 

CQSt-afL 

(S/ton) 


1.300 

3,700 

5.200 

S.20a 

8,000 

40.000 

25,000 

37,000 

('-) 
820.000 
(-) 
(-) 
(-) 


li 

mental 
tophsse 

tof^s 


3,200 

3,300 

3.700 

4.200 

5.000 

8,200 

8.900 

12,000 

13,000 

t«,000 

17.000 

19.000 

24.000 


♦nlSfff*  *?"J?^  fHa^  ■®iriS*'P™  ^^'*=*'^  1°'  VOCcontrpI  region  2  (northern  areas).  Assumes  all  costs  allocated  to  NOx  control.  Cbst  effec- 
tiven«9  values  will  be  slightly  lower  if  credit  given  for  the  VOC  reductions  that  also  result  with  some  of  the  fuel  changes  v^'  c  uc 

2  NOx  cost  effectiveness  incremefitel  to  a  Phase  II  VOC  standard  would  be  slightly  tower,  especially  for  the  first  few  iacremerts. 


A  NOx  emissions  reduction  of  6.8% 
would  be  slightly  less  than  half  of  that 
achieved  fit>m  C^omia  Phase  11 
reformulated  gasoline,  since  California 
requires  sulfur  reduction  to 
approximately  30  ppm,^  aromatics 
reduction  to  22  voi%,  olefins  reduction 
to  4  vol%,  and  control  of  fuel 
distillation  parameters. 's  However,  the 
cost-effectiveness  of  producing  a  fiiel 
with  the  requirements  of  California 
Phase  U  RFC  in  a  national  program 
would  be  extremely  poor  (roughly  an 
order  of  magnitude  higher)  relative  to 
that  of  the  standards  t)eing  set  today. 

d.  Cost-effnctjveness  of  other  NOk 
control  strategies.  The  cost-effectiveness 
of  a  6.8%  NOx  standard  has  been 
compared  to  the  cost-effectiveness  of 
other  existing  and  planned  mobile  and 
stationary  source  NOx  control  programs. 
The  Tier  1  emissions  standards  for  light 
duty  vehicles  (already  implemented  for 
the  1994  model  year)  described  above  in 
2.b  will  incur  an  estimated  incremental 
cost  of  $2,000-6.000/ton  NOx  if  credit  is 
only  given  for  those  emission  reductions 
achieved  in  ozone  nonattainment  areas 
(to  allow  direct  comparison  with 


^  AU  values  based  on  the  averaging  standard. 

"  Based  on  the  same  methodology  used  to 
determine  the  7.0%  NOx  reduction  for  federal  RFC 
(using  the  complex  model),  California  Phaae  11  RFG 
is  estimated  to  achieve  a  NOx  reduction  of  about 
14.6%. 


reformulated  gasoline).  Increasing  the 
stringency  of  the  NOx  cutpoint  in 
enhanced  inspection  and  maintenance 
programs  (in  effect,  causing  a  greater 
number  of  vehicles  to  fail  the  test  and 
incur  repair  costs)  is  estimated  to  have 
a  cost-effectiveness  of  $4,000-8,000/ton. 
Achieving  the  Tier  2  mobile  source  NOx 
standards  (should  EPA  determine  that 
such  standards  are  necessary  to  meet  air 
quality  requirements)  are  likely  to  cost 
more  than  $10,000/ton  of  NOx  reduced 

Certain  NC^  controls  for  heavy-duty 
highway  and  nonroad  vehicles  are  likely 
to  be  as  or  more  cost  effective  as  a  6.8% 
NOx  reduction  standard.  EPA  is  in  the 
process  of  developing. and  studying 
such  controls.  However,  as  discussed  in 
subsection  2.b,  heavy-duty  NOx  controls 
cannot  be  implemented  without 
mandatory  leadtime  provisions,  and 
thus  the  benefits  of  these  controls  will 
not  be  realized  for  many  years  beyond 
implementation  of  the  Phase  IT  RFC 
standards.  In  addition,  all  heavy-duty 
mobile  source  NOx  control  strategies 
that  have  not  yet  been  implemented  or 
are  not  already  under  consideration  are 
likely  to  be  very  costly.  NOx  control 
combined  with  the  reformulated 
gasoline  program  is  very  reasonable  by 
contrast. 

The  comparative  cost-efFectiveness  to 
stationary  source  NOx  emission  controls 
is  based  on  control  strategies  suggested 


for  utility  boilers. ^6  in  ozone 
nonattainment  areas,  standards  are 
being  considered  that  will  require 
controls  more  stringent  than  suggested 
by  reasonably  achievable  control 
technology  (RACT).  standards.  The 
RACT  standards  will  likely  be  met 
through  the  use  of  low  NOx  burner 
technology.  This  technology  has  a 
relatively  low  cost-effectiveness  at  up  to 
Sl.OOO/ton,  but  the  achievable 
emissions  reduction  is  limited  In  order 
to  attain  the  required  level  of  control  for 
utilities  to  meet  the  ozone  air  quality 
standard  in  many  areas,  additional 
controls  will  likely  be  required, 
especially  by  the  year  2000.  One  of  the 
likely  strategies  utilized  will  be 
selective  catalytic  reduction  (SCR) 
which  is  estimated  to  cost  $3,000— 
$10.000/ton  NOx. 

3.  Final  VOC  Standards  and  NOx 
Standards 

To  reduce  the  cost  to  the  industry  of 
complying  with  the  Phase  I  and  Phase 
II  RFG  standards.  EPA  had  proposed 
granting  refiners  the  option  of  meeting 
the  VOC  and  the  air  toxics  emission 
standards  on  an  averaging  basis  rather 
than  requiring  compliance  on  a  per 


^"Evaluation  and  Costing  of  NOa  Cantrola  for 
Existing  Dtility  Boi'ers  in  the  NESCAUM  Region": 
Draft  Report  prepa.-wi  bv  Acurex  Corp.,  prppartd  for 
Bill  Neuffer.  OAQPS.  U^S.  EPA.  October  1982. 
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gallon  basis.  However,  tbe  NOx 
emissions  standards  had  to  be  met  on  a 
per  gallon  basis  rather  than  on  an 
average  basis. 

Several  comments  received  on  the 
NOx  standard  expressed  a  desire  for  the 
allowance  of  NOx  averaging  as  well  as 
a  per  gallon  standard.  According  to 
these  comments  NOx  averaging  would 
provide  greater  flexibility  to  refiners, 
and  was  consistent  with  the  Reg-Neg 
agreement.  One  comment  stated  that 
NOx  averaging  would  not  cause  air 
quality  concerns,  while  a  per  gallon 
NOx  standard  (even  at  no  NOx  increase) 
would  impose  substantial  constraints  on 
VOC. 

NOx  averaging  would  provide  the 
industry  with  greater  flexibiUty  in 
meeting  the  NOx  standard  for  Phase  II 
RFG.  In  addition,  the  cost-effectiveness 
analysis  is  inherently  based  on 
averaging  (since  the  costs  are  derived 
based  on  regional  refinery  models). 
Hence,  EPA  has  elected  to  allow  both  a . 
per  gallon  and  an  averaging  standard  for 
NOx  emissions  under  the  Phase  11  RFG 
program.  As  discussed  in  section  VII, 
the  Phase  n  averaging  standard  for  NOx 
is  set  1.3  percentage  points  more 
stringent  than  the  per  gallon  standard 
(slightly  smaller  than  the  increment  for 
VOC  and  air  toxics).  A  minimum  per 
gallon  standard  (under  averaging)  will 
be  set  at  4  percentage  points  below  the 
averaging  standard,  following  the 
precedent  set  with  the  VOC  standard  for 
Phase  I  RFG. 

Based  on  all  of  the  factors  discussed 
above,  as  well  as  the  results  of  the 
regulatory  impact  analysis,  EPA  today  is 
setting  VOC  reduction  standards  for 
Phase  n  reformulated  gasoline  and 
concurrent  NOx  reduction  standards  for 
gasoline  sold  in  areas  participating  in 
the  RFG  program  beginning  in  the  year 
2000.  (The  toxics  standard  is  discussed 
below  in  subsection  4.)  The  standards 
are  shown  in  Table  VI-3  below.  The 
combination  of  fuel  parameters  on 
which  the  standards  are  based  is  just 
one  of  many  fuel  formulations  which 
could  be  used  to  achieve  the  standards. 
From  EPA's  analysis  of  cost- 
effectiveness,  however,  it  is  clear  that 
RVP  control  and  sulfur  control  are 
expected  to  be  the  basic  fuel  parameter 
changes  that  refiners  will  rely  on  to 
comply  with  these  standards.  At  the 
same  time,  it  must  be  stressed  that 
today's  standards  are  performance 
standards  which  may  be  met  by  the 
refiner's  choice  of  fuel  parameter 
controls;  EPA  is  not  establishing 
specifications  for  fuel  composition. 
Specific  issues  concerning  these  final 
standards  are  discussed  in  the  following 
sections. 


Tabije  VI-3.— VOC  Standards  for 
It  Reformulated  Gasoline 
NOx  Reduction  Standards 

(Percent  Reduction  In  Emissions] 


Phase 


AhD 


Cent  died  emission 


VOC: 


NOx 


RVP 
^72V^ 


P  »r  gallon 
A  /eraging 
K  inimum .. 


F  jr  gallon 
A  /eraging 
a  inimum .. 


VOC  con- 
trol region 
1 


'27.5 
29.0 
25.0 

5.5 
6.8 
3.0 


VOC  con- 
trol region 
2 


25.9 
27.4 
23.4 

5.5 
6.8 
3.0 


Relductions  relative  to  a  t>ase  fuel  witti 
7.8  psi  on  a  per  gallon  basis  would  be 
for  VOC  and  5.3%  for  NOx. 


M 


a.  1  lexibility  for  refiners.  The  VOC 
and  P  [Ox  standards  presented  in  Table 
VI-3  were  determined  assiuning  both 
contr  )ls  were  necessary.  Were  EPA  not  • 
to  set  a  NOx  stsmdard,  there  may  be 
great(  t  flexibility  to  further  control  RVP 
for  th  B  purposes  of  VOC  control.  As 
shov)  1  in  Table  Vl-1,  for  the  purposes 
of  VC  C  control  RVP  to  6.5  and  sulftir  to 
250  n>m  would  achieve  a  reduction  of 
27.2'J )  in  VOC  control  region  2,  at  an 
incre:  nental  cost-effectiveness  of 
$3,70  D/ton  VOC  (or  less  than  $600/ton 
incre  nental  to  the  Phase  I  reductions). 
This  s  nearly  the  same  level  of 
redu(  tion  achieved  with  RVP  at  6.7  psi 
and  silfur  reductions  to  138  ppm  under 
the  c«  mbined  VOC  and  NOx  standards. 

Vaj  ious  comments  questioned  basing 
the  V  X;  standard  on  a  gasoline  RVP  of 
6.5  pi  i,  due  to  potential  driveability 
probl  sms  with  fuels  at  lower ,RVPs 
(whic  h  refiners  will  produce  on 
occas  on  to  meet  the  average  standard). 
Comi  tenters  were  concerned  that  the 
VOC  itandard  would  reduce  the 
flexih  ility  available  to  refiners  by 
essen  ially  requiring  all  RFG  to  have  an 
RVP  ( if  6.5  psi.  As  discussed  previously, 
EPA  <  lUTently  believes  that  6.5  psi  RVP 
is  a  p  actical  limit  in  the  reduction  of 
gasol  ne  volatility,  due  to  the  lack  of 
infon  lation  at  the  present  time  to 
ascerl  ain  whether  or  not  driveability 
probl  sms  exist  below  that  level.  In  the 
abseiJce  of  NOx  control,  EPA  believes 
that  adequate  flexibility  would  still  exist 
for  re  iners  to  meet  a  VOC  performance 
stand  ird  based  on  the  control  of  RVP 
down  to  6.5  psi,  since  some  flexibility 
still  e  dsts  in  adjusting  sulfur  and  olefin 
levels ,  However,  in  the  context  of  a  NOx 
stand  ird  this  flexibility  is  greatly 
reduc  sd. 

A  f  lel  meeting  the  combined 
requii  ements  of  6.5  psi  RVP  and  138 
ppm  1  ulfur  would  achieve  a  VOC 
reduc  ion  of  28.4%  (in  VOC  control 
regjoi  2)  and  a  NOx  reduction  of  6.9%. 


Standards  based  on  this  fuel 
formulation  could  severely  restrict  the 
flexibility  for  some  refiners,  and  pose  an 
imdue  burden  on  others.  For  example, 
refiners  with  various  parameter  levels 
above  the  statutory  baseline  would  need 
additional  VOC  control  to  offset  the 
VOC  impact  of  these  parameters.  Under 
the  above  scenario,  these  refiners  woidd 
be  limited  in  achieving  further  RVP 
control,  since  the  ability  to  further 
reduce  RVP  and  sulfur  and/or  increase 
olefins  would  be  limited.  This  would 
significantly  increase  Ihe  cost- 
effectiveness  of  the  VOC  control. 

Upon  consideration  of  these  concerns, 
among  other  issues,  EPA  decided  to  set 
■  a  VOC  standard  derived  based  on  a  fuel 
RVP  of  6.7  psi  to  allow  refiners  some 
flexibility  to  meet  the  performance- 
based  VOC  standard  through  control  of 
RVP  without  the  need  to  go  below  6.5 
psi.  By  setting  a  concurrent  NOx 
standard  based  largely  on  additional 
sulfur  control,  which  also  achieves 
some  small  additional  VOC  reductions, 
refiners  will  not  need  to  go  as  low  as  6.5 
psi  to  meet  the  equivalent  level  of  VOC 
control.  The  cost-effectiveness  of  a  6.8% 
(on  average)  NOx  reduction  standard 
when  credit  is  given  for  the  additional 
level  of  VOC  control  obtained  at  this 
level  of  sulfur  reduction  is 
approximately  $5,000/ton  NOx  reduced. 

b.  Costs  ana  emissions  reductions. 
The  overall  cost  of  the  Phase  II 
reformulated  gasoline  VOC  standards 
and  NOx  standards  for  Phase  11  RFG  is 
approximately  1.2  cents  per  gallon 
(incremental  to  Phase  I  RFG).  This  value 
appears  to  be  reasonable,  as  the  less 
stringent  Phase  I  reformulated  gasoline 
cost  is  estimated  to  be  about  3-5  cents  . 
per  gallon,  as  discussed  in  section  V. 
EPA  does  not  expect  non-production 
related  costs,  such  as  distribution  costs, 
recordkeeping  and  reporting  costs,  etc., 
to  increase  relative  to  Phase  I 
reformulated  gasoline.  A  complete 
discussion  of  the  development  of  these 
costs  is  found  in  the  RLA. 

As  a  result  of  today's  standards,  VOC 
emissions  will  be  reduced  by  about 
10,000  tons  in  VOC  control  region  1 
(southern)  areas  each  simimer  and 
32,000  tons  in  VOC  control  region  2 
(northern)  areas.  In  addition,  southern 
areas  will  experience  a  reduction  of 
about  8,300  tons  NOx  and  northern 
areas  will  experience  a  reduction  of 
13,800  tons  NOx.  The  emissions 
reductions  experienced  in  southern 
areas  are  smaller  than  experienced  in 
northern  areas  due  to  the  fact  that 
southern  areas  are  already  required  to 
use  fuels  with  lower  Reid  vapor 
pressures,  and  thus  the  emissions 
reduction  benefits  of  RFG  use  in  these 
areas  is  smaller. 
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c.  Compliance  margin  consideration. 
Several  commenters  expressed  a  desire 
for  looser  standards  to  account  for 
compliance  margins.  The  optional 
provision  for  averaging  standards  allows 
refiners  to  meet  the  standards  in  the 
manner  which  is  most  cost-effective  for 
their  refinery  in  exchange  for  meeting  a 
standard  that  is  considered  at  least  or 
more  stringent  as  the  per  gallon 
standard  plus  a  compliance  margin.  The 
VOC  and  NOx  reduction  standards  have 
both  been  based  in  part  on  a  cost- 
effectiveness  analysis  that  implicitly  is 
based  on  an  averaging  standard.  In  that 
case,  a  compliance  margin  becomes 
much  less  relevant,  if  at  all,  because  of 
the  flexibility  introiduced  through 
averaging. 

d.  Local  selection  of  VOC  or  VOC  and 
NOx  control.  EPA  requested  comments 
on  an  option  to  allow  nonattainment 
areas  to  select  between  either  VOC 
control  or  combined  VOC  and  NOx 
control,  depending  on  the  air  quality 
needs  of  that  area.  A  potential  problem 
with  this  option  is  that  it  would  require 
production  of  another  type  of 
reformulated  gasoline  in  one  or  more 
grades.  Distribution  problems  and 
complications  already  expected  with 
implementation  of  the  reformulated 
gasoline  requirements  could  increase. 

Many  commenters  opposed  this 
option,  citing  added  costs  and 
complications  to  the  distribution  system 
which  would  likely  result.  No 
commenters  appeared  to  be  strongly  in 
favor  of  it.  Hence,  the  Agency  has 
chosen  not  to  allow  local  selection  of  a 
VOC  and/or  NOx  control  program.  The 
standards  for  VOC  and  NOx  emissions 
will  apply  to  all  reformulated  gasoline 
areas. 

e.  Other  options  considered.  EPA 
proposed  3'  and  investigated  several 
options  for  VOC  standards.  One 
proposed  option  was  to  set  a  VOC 
standard  at  the'statutor>-  level  of  25% 
reduction;  this  standard  could  also  be 
set  higher  based  on  the  cost- 
effectiveness  analysis.  Also  mentioned 
in  the  NPRM  was  the  option  to  relax  the 
VOC  standard  if  a  NOx  standard  was 
promulgated  to  allow  refiners  more 
flexibility  in  meeting  both  standards. 
Finally,  EPA  proposed  granting  refiners 
the  option  to  trade  off  VOC  and  NOx 
control  within  fixed  limits  on  either 
standard. 

EPA  determined  that  setting  only  a 
25%  reduction  VOC  standard  (with  a 
requirement  of  no  NOx  increase)  would 
provide  minimal  NOx  reductions  and 
marginal  VOC  benefits  to  southern  (VOC 
Control  Region  1)  areas  which  will 


y^A»  corrected  in  SS  FR  1717S.  Thursday,  April 
1. 1993. 


already  use  lower  RVP  fuel  than 
northern  areas  imder  Phase  I.  A  higher 
VOC  standard  selected  based  on  a  cost- 
effectiveness  benchmark  of  about 
$5,000/ton  would  get  somewhat  greater 
NOx  reductions  and  some  additional 
VOC  reductions  in  southern  areas. 

EPA  has  set  the  VOC  standard  based 
on  a  level  of  reduction  that  would  allow 
flexibility  to  refiners  and  would  not  be 
too  economically  burdensome.  Since  a 
NOx  standard  is  being  set  concurrently, 
EPA  set  the  VOC  standard  based  on  a 
slightly  more  relaxed  RVP  than  might 
have  been  used  if  only  a  VOC  standard- 
were  implemented,  as  discussed  above 
in  subsection  a.  One  comment  on  the 
proposal  strongly  opposed  lessening  the 
maximum  achievable  level  of  VOC 
reduction  to  achieve  NOx  reductions. 
As  discussed  above,  however,  roughly 
the  same  level  of  VOC  reduction  is 
being  achieved  with  both  a  NOx 
standard  and  a  VOC  standard  (basing 
the  standard  on  a  fuel  with  138  ppm 
sulfur  and  an  RVP  of  6.7  psi)  as  would 
be  achieved  if  only  VOC  control  were 
required  (basing  the  standard  on  a  fuel 
RVP  of  6.5  psi  and  a  sulfur  level  of  250 
ppm). 

The  final  option  proposed  by  EPA 
was  to  set  a  combined  VOC  and  NOx 
standard  and  allow  refiners  flexibility  in 
controlling  emissions  of  either.  As 
discussed  in  subsection  C.2  above,  EPA 
believes  it  is  important  to  achieve  both 
VOC  and  NOx  control.  VOC  control 
alone  would  not  provide  significant 
ozone  reduction  benefits  in  all  areas 
using  RFG.  The  option  of  allowing 
refiners  to  meet  a  combined  VOC  and 
NOx  standard  would  have  likely 
resulted  in  VOC  control  (primarily 
through  RVP  reductions)  with  minimal 
NOx  control.  Refiners  would  have  had 
a  strong  incentive  to  augment  the 
complex  model  through  vehicle  testing 
and  push  RVP  well  below  the  6.5  psi 
level  in  order  to  avoid  sulfur  control  (for 
NOx  reductions),  since  RVP  control  is 
much  less  costly.  As  mentioned 
previously,  EPA  has  significant 
concerns  about  driveability  problems 
with  fuels  with  RVPs  lower  than  6.5  psi. 
Since  refiners  would  be  limited  in  their 
ability  to  cost  effectively  achieve  the 
combined  standards,  the  reductions 
achieved  through  this  type  of  program 
would  be  in  question.  Hence,  EPA  has 
decided  not  to  implement  a  combined 
VOC  and  NOx  standard.  No  significant 
comments  were  received  on  this  option. 

4.  Toxics  Standard 

The  statute  sets  the  minimum  Phase 
n  standard  for  toxics  reduction  at  25%.   . 
although  EPA  has  the  authority  to 
reduce  this  to  no  lower  than  20% 
"based  on  technological  feasibility. 


considering  cost"  »  EPA  proposed  both 
levels  of  reductions  as  options  for  the 
toxics  standard.  EPA  has  looked  at  the 
technology  required  to  attain  a  25% 
toxics  standard,  and  the  cost  of 
implementing  that  technology.  EPA 
expects  that  die  technology 
implemented  by  refiners  to  comply  with 
the  required  VOC  and  NOx  reductions 
will  result  on  average  in  a  26% 
reduction  in  aimual  toxics  at  reasonable 
costs,  as  discussed  ear  her.  For  certain 
refiners  with  higher  baseline  levels  of 
various  parameters,  however,  EPA 
expects  that  compliance  with  the  VOC 
and  NOx  standards  will  not 
automatically  lead  to  compliance  with  a 
25%  toxics  standard.  For  these  refiners, 
additional  toxics  control  will  typically 
require  further  benzene  reduction  or 
aromatics  reduction  (if  octane  can  be 
maintained).  Benzene  reductions  would 
impact  only  emissions  of  benzene,  not 
1.3-butadiene,  which  has  been  shown  to 
be  of  greater  cancer-causing  risk  to  the 
public  than  the  other  air  toxics.''  (The 
statutory  requirements  of  section  211(k) 
requires  a  focus  on  reductions  in  mass 
emissions  of  air  toxics,  not  on  a 
reduction  in  cancer  risk,  and  therefore 
does  not  permit  EPA  to  set  the  standard 
based  on  cancer  risk.)  Implementation 
of  the  benzene  and/or  aromatics 
reduction  technology  will  be  expensive 
and  will  raise  their  costs  of  production, 
putting  refiners  facing  this  situation  at 
a  competitive  disadvaritage  to  those 
refiners  who  comply  with  the  toxics 
standard  "for  free"  based  on  their 
compliance  with  the  VOC  and  NOx 
standards.  In  addition,  a  requirement  of 
additional  toxics  reductions  may  also 
limit  refiners'  flexibility  in  producing 
reformulated  gasoline. 

EPA  has  considered  two  additional 
factors  in  considering  the  feasibility  of 
requiring  this  subset  of  refiners  to  pay 
the  costs  of  implementing  additional 
toxics  control  technology  in  order  to 
meet  a  25%  standard.  First,  even  if  the 
toxics  standard  is  reduced  to  20%.  EPA 
believes  that  the  average  toxics 
reduction  across  all  refiners  will  still  be 
above  25%  based  upon  the  fuel  changes 
used  to  comply  with  the  VOC  and  NOx 
standards.  Second,  the  additional  toxics 
control  required  by  this  subset  of 
refiners  results  in  very  high  cost  per 
cancer  incidence  avoided.  The  main 
control  strategies  for  toxics,  benzene 
and  aromatics  reductions,  are  very 
expensive,  in  excess  of  $100  million/CI. 
This  is  well  beyond  the  $1-10  million/ 


"The  toxics  standard  i*  a  requirement  for  an 
average  percent  reduction  over  the  entire  year,  not 
solely  in  the  summer  (high  ozone)  saaaon. 

""Motor- Vehicle  Related  Air  Toxica  Study." 
EPA  Report  420-R-93-00S.  April  1993. 


CI  which  the  Agency  beheves  to  be 
achievable  through  other  programs. 
Even  though  a  25%  toxics  standard  is 
tcchnologicaliy  feasible,  the  imique 
circumstances  disctissed  above  raise 
questions  about  the  iiicreased  cost  to 
this  subset  of  refiners  of  implementing 
additional  toxics  reduction  technology. 

Based  on  these  concerns  regarding  the 
costs  of  implementing  toxics  control 
technology,  EPA  is  setting  the  toxics 
standard  for  Phase  II  RFC  in  both  VOC 
control  regions  at  20%.  There  was 
general  support  in  the  comments 
received  for  the  fact  that  the  cost- 
effectiveness  of  toxics  control  beyond  a 
20%  reduction  is  questionable.  No 
substantive  comments  were  received 
opposing  the  option  of  setting  the 
standard  at  the  minimum  20% 
reduction. 

Based  on  today's  standards  and  the 
analysis  summarized  in  the  RIA.  about 
630  tons  of  toxics  will  be  reduced  in 
VOC  control  region  2  each  summer  and 
370  tons  of  toxics  in  V(3C  control  region 
1.  Emissions  of  all  toxics  except 
formaldehyde  will  be  reduced.  As  a 
result  of  these  emissions  reductions, 
approximately  3—4  cancer  incidences 
will  be  avoided  annually  nationwide 
(incremental  to  Phase  I). 

VII.  Enforconent 

Section  211  (kl  of  the  Clean  Air  Act 
requires,  beginning  January  1, 1995,  that 
the  gasoline  sold  or  dispensed  in  certain 
ozone  nonattainment  areas  must  be 
certified  as  reformulated.  Gasoline  that 
is  not  certified  as  reformulated  is 
classified  as  conventional  gasoline  and 
ir.ust  be  sold  outside  these 
nonattainment  areas.  Under  the 
enforcement  scheme  promulgated  today, 
refiners  and  importers  will  be  required 
to  designate  all  gasoline  as  either 
reformulated  or  conventional.  Gasoline 
designated  as  reformulated  must  meet 
the  standards  for  reformulated  gasoline, 
and  conventional  gasoline  must  meet 
the  anti-dumping  standards  for 
conventional  gasoline.  In  addition, 
refiners  and  importers  will  be  required 
to  prepare  product  transfer  documents 
for  all  gasoline  produced  or  imported, 
that  identify  the  gasoline  as 
reformulated  or  conventional  and 
specify  restrictions  as  to  the  time  and 
place  where  the  gasoline  may  be  used. 

Parties  downstream  of  refiners  and 
importers  that  transport,  store,  or 
dispense  gasoline  are  responsible  for 
ensuring  that  only  reformulated  gasoline 
is  used  in  reformulated  gasoline  covered 
areas,  and  that  reformulated  gasoline  is 
used  at  a  time  and  place  consistent  with 
the  time  and  place  of  use  restrictions 
rncjled  in  the  product  transfer 
documents.  In  addition,  downstream 
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partie  s  are  responsible  for  ensuring  that 
refon  mlated  gasoline  does  not  violate 
the  p(  r-gallon  minimum  and  maximum 
stand  irds,  discussed  more  fully  below. 

Dui  Lng  calendar  years  1995  through 
1997,  refiners  and  importers  may  certify 
refon  mlated  gasoline  pursuant  to  either 
the  P  lase  I  simple  model  standards,  or 
the  P  ase  I  complex  model  (early  use) 
stand  irds.  This  election  must  be  made 
sepan  itely  for  each  refinery  on  a 
caleni  lar  year  basis.  Ehiring  calendar 
years]l998  and  1999,  all  reformulated 
gasoL  le  must  meet  the  Phase  I  complex 
mode  standards,  and  beginning  in 
2000,  all  reformulated  gasoline  must 
meet  he  Phase  II  complex  model 
stand  irds. 

Th(  final  rule  establishes 
refon  mlated  gasoline  standards  for 
oxyg«  n,  benzene,  toxics  emissions 
perfo:  mance.  and  heavy  metals  under 
all  m(  idels.  Standards  for  RVP,  sulfur, 
T-90,  and  olefins  are  included  only 
imde  the  simple  model,  and  standards 
for  V(  Xi;  and  NOx  emissions 
perfo  mance  are  included  only  under 
the  P  lase  I  and  H  complex  models. 

A  r  ifiner  or  importer  electing  early 
use  o  the  complex  model  during  1995, 
1996,  or  1997  must  determine 
indiv  dual  refinery  or  importer 
perfo  mance  standards  for  VOC,  toxics, 
and  ^  Ox-  These  standards  are 
deter  nlned  by  evaluating  the  following 
slate  )f  fuel  parameter  values  in  the 
Phas<  I  complex  model:  The  simple 
mod£   requirements,  per  section 
80.41  a)  or  (b),  for  benzene.  RVP  and 
oxygi  n;  the  aromatics  value  necessary  to 
meet  he  simple  model  toxics  standard 
using  these  values  for  benzene.  RVP  and 
oxyg<  n;  the  refinery  or  importer 
indiv  dual  baseline  values  for  E-300. 
sulfu  ,  and  olefins;  and  the  statutory 
sumn  lertime  or  wintertime  baseline 
value  forE-200. 

Th(  I  percent  reductions  in  VOC, 
toxic  ,  and  NOx  emissions  determined 
using  the  above  fuel  in  the  Phase  I 
comp  lex  model  are  the  reformulated 
gasol  ne  standards  for  a  refinery  or 
impo  ter  electing  early  use  of  the 
comp  lex  modeL 

Bej  inning  in  1998,  the  Phase  1 
refon  nulated  gasoline  VOC.  toxics,  and 
NOx  standards  for  a  refinery  or  importer 
are  ai  specified  in  section  80.41  (c)  and 
(d).  A%a  result  of  the  individual  refinery 
or  im  )orter  baselines  under  complex 
mod«  1  early  use,  gasoline  that  is 
prodi  ced  under  this  option  at  any 
speci  Ic  refinery  or  imported  by  any 
speci  ic  importer,  may  not  be  fungibly 
mixei   with  gasoline  that  is  produced  at 
anotl  er  refinery  or  imported  by  another 
impo  ter.  This  segregation  of  early  use 
comp  lex  model  gasoUnes,  and  other 


segregation  requirements,  are  discussed 
more  fully  below. 

Refiners  and  importers  may  elect  to 
meet  certain  reformulated  gasoline 
standards  either  on  a  per-gallon  basis  or 
on  average.  This  election,  which  must 
be  made  separately  for  each  pjarameter 
and  sepiarately  for  each  calendar  year, 
applies  to  all  gasoline  produced  at  a 
refinery  by  a  refiner,  or  imported  by  an 
importer,  during  a  calendar  year. 
Refiners  and  importers  cannot  meet  the 
standard  for  any  single  parameter  on  a 
per-gallon  basis  for  certain  batches  and 
on  average  for  other  batches  during  any 
calendar  year. 

A  refiner  or  importer  that  opts  for 
compliance  on  average  must  also  meet 
requirements  for  gasoline  quality 
surveys.  Standards  that  may  be  met  on 
average  are  RVP.  oxygen,  and  benzene, 
and  VOC,  toxics,  and  NOx  emissions 
p)erformanoe. 

The  purpose  of  the  gasoline  quality 
surxeys  is  to  ensure,  for  example,  that 
RVP  averaging  by  refiners  or  importers 
does  not  result  in  a  covered  area 
receiving  reformulated  gasoline  that,  on 
average  over  the  covered  area,  has  a 
higher  RVP  than  would  occur  without 
such  refiner  or  importer  averaging.  This 
appUes  for  each  parameter  subject  to 
refiner  or  importer  averaging.  In  the 
event  a  gasoline  quality  survey  reveals 
that  the  gasoline  being  used  in  a  covered 
area  does  not  meet  the  i>er-gallon 
standard  for  any  regulated  parameter, 
the  p>er-gallon  maximum  or  minimum 
standard  for  that  parameter  is  made 
more  rigorous,  and  except  in  the  case  of 
oxygen  the  standard  for  average 
compUance  is  made  more  rigorous.  With 
certain  limited  exceptions,  these 
adjusted  standards  apply  to  all  gasoline 
produced  at  each  refinery  that  supplied 
the  covered  area  with  the  failed  survey 
during  the  year  of  the  survey  failure,  or 
during  any  year  the  adjusted  standards 
apply.  These  gasoline  quality  survey 
requirements  also  apply  to  oxygenate 
blenders  that  meet  the  oxygen  standard 
on  average. 

The  final  rule  also  includes  other 
mechanisms  to  ensure  that  refiner  or 
importer  averaging  will  not  result  in  a 
covered  area  receiving  reformulated 
gasoline  that,  on  average,  is  less 
"reformulated"  than  would  occur  absent 
such  refiner  or  importer  averaging.  To 
meet  this  goal,  EPA  established 
standards  for  average  compliance  that 
are  more  rigorous  than  the  standards  for 
per-gallon  compliance,  and  established 
the  per-gallon  maximums  and 
minimums  that  apply  to  gasoline 
meeting  the  averagisd  standards.  These 
maximiuns  and  minimums  limit  the 
range  of  averaging  for  the  averaged 
standards,  and  the  more  stringent 


averaged  standards  require  refiners  and 
importers  to  further  reformulate  their 
gasoline  to  meet  these  standards. 

Refiners  and  imp>orters  may  meet  the 
averaged  standards  for  oxygen  and 
benzene  through  the  exchange  of 
credits.  Credits  are  generated  as  a  result 
of  a  refiner  producing,  or  an  importer 
importing,  gasoline  that  on  average 
exceeds  the  averaged  standards  for 
oxygen  or  benzene  over  the  averaging 
period.  An  oxygenate  blender  using  the 
averaged  oxygen  standard  may  generate, 
or  use,  oxygen  credits. 

The  final  rule  si)ecifies  the  manner  in 
which  credits  must  be  used.  Credits 
must  be  generated  in  the  same  averaging 
period  as  they  are  used — credits  may 
not  be  banked  for  use  in  a  later 
averaging  period;  all  credit  transfers 
must  occur  within  fifteen  days 
following  the  end  of  the  averaging 
p>eriod  in  which  they  are  generated;  and 
only  validly  created  credits  may  be  used 
to  achieve  compliance. 

The  final  rule  constrains  the  use  of 
the  averaged  standard  for  oxygen,  and 
the  use  of  oxygen  credits  in  certain 
circumstances.  Reformulated  gasoline 
subject  to  simple  model  standards  that 
is  designated  for  use  in  the  high  ozone 
season — ^VOC-controlled  reformulated 
gasoline — ^must  meet  both  the  oxygen 
standard  and  the  RVP  standard 
separately  during  the  VOC  control 
period  (discussed  more  fully  below). 
Simple  model  VOC-controlled  gasoline 
may  not  be  averaged  with  simple  model 
non- VOC-controlled  gasoline  to  show 
compliance  with  the  oxygen  standard 
diuing  the  VOC  control  period.  In 
addition,  reformulated  gasoline 
designated  for  use  in  cities  subject  to  the 
requirements  of  the  oxygenated  fuels 
program  during  the  oxygenated  fuels 
program  control  period  (or  "OPRG" 
gasoline)  may  not  be  averaged  together 
with  gasoline  not  designated  for  this  use 
for  purposes  of  meeting  the  oxygen 
standard  on  average.'**'  As  a  result,  only 
oxygen  credits  generated  from  vdC- 
controlled  gasoline  subject  to  simple 
model  standards  may  be  used  to  meet 
the  separate  oxygen  standard  for  VOC- 
controlled  gasoline;  and  oxygen  credits 
generated  from  OPRG  gasoline  may  only 
be  iised  to  meet  the  oxygen  standard  for 
OPRG  gasoline.  The  mechanisms  used 
to  ensure  correct  accounting  under  these 
oxygen  averaging  and  credit  constraints 
are  discussed  in  a  separate  section 
below. 

The  final  rule  also  includes 
provisions  that  regulate  the  maimer  in 


'BThe  oxygenated  fueto  prograin  refers  to  state 
programs  established  pursuant  to  S  211(m)  of  the 
Act.  involving  wintertime  use  of  oxygenated 
gasoline  to  control  emissions  of  carbon  monoxide. 


which  oxygenates  may  be  added 
downstream  of  the  refinery  or  import 
facility  within  the  reformulated  gasoline 
program.  Oxygenate  may  only  be  added 
to  specially  formulated  reformulated 
gasoline  blendstock  intended  for  such 
downstream  oxygenate  blending  (or 
"RBOB").  If  oxygenate  were  added  to 
reformulated  gasoline  not  specially 
formulated,  in  most  cases  the  resulting 
gasoline  would  not  meet  the 
reformulated  gasoline  standards. 
Refiners  and  importers  of  RBOB  are 
required  to  include  in  the  RBOB 
product  transfer  documents  the  type 
and  amoimt,  or  range  of  types  and 
amoimts,  of  oxygenate  that  may  be 
blended  with  each  particular  RBOB. 
RBOB  must  be  segregated  from 
reformulated  gasoline,  and  &t>m  other 
RBOB  having  different  oxygenate 
requirements,  to  the  point  of  oxygenate 
blending.  Distributors  may  only 
dispense  RBOB  to  registered  oxygenate 
blenders.  Oxygenate  blenders  may  only 
blend  the  sp>ecified  type  and  amount  of 
oxygenate  with  any  RBOB,  and  must 
meet  the  standard  for  oxygen  for  all 
RBOB  disp>ensed  to  them. 

Refiners  and  importers  are  required  to 
meet  the  reformulated  gasoline 
standards  for  RBOB  for  all  parameters 
other  than  oxygen,  based  on  the 
properties  of  the  reformulated  gasoline 
that  will  be  produced  through  blending 
the  appropriate  type  and  amount  of 
oxygenate  with  the  RBOB.  As  a  result, 
if  the  incorrect  type  and/or  amount  of 
oxygenate  is  blended  with  the  RBOB, 
the  refiner  or  importer  may  fail  to 
comply  with  the  non-oxygen  standards. 

In  order  to  ens\u«  that  tne  non-oxygen 
standards  for  RBOB  are  met,  refiners 
and  importers  may  transfer  RBOB  only 
to  oxygenate  blenders  with  whom  they 
have  a  first-  or  second-hand  contractual 
relationship.  This  contract  must  include 
procedures  intended  to  ensiuv  proper 
performance  of  oxygenate  blending.  In 
addition,  the  refiner  or  importer  must 
conduct  a  quality  assiuance  program 
over  the  oxygenate  blender's  blending 
operation. 

These  constraints  on  the  transfer  of 
RBOB  do  not  apply  if  a  refiner  or 
importer  designates  the  RBOB  as 
suitable  for  blending  with  any 
oxygenate  or  with  ethers  only,*'  and 
assmnes  that  ethanol  will  be  blended 
with  "any-oxygenate"  RBOB  and  MTBE 
will  be  blended  with  "ether-only" 
RBOB.  A  refiner  or  importer  using  this 
blending  assimiption  option  further 
assumes  that  the  volume  of  oxygenate 
blended  wiU  be  that  amount  necessary 
for  the  resulting  reformulated  gasoline 


«•  The  ethers  include  but  are  not  limited  to  MTBE, 
TAME,  and  ETBE. 


to  have  an  oxygen  content  of  2.00 
weight  percent,  or  approximately  5.70 
volume  percent  in  the  case  of  ethanol. 
and  approximately  10.80  volume 
percent  in  the  case  of  NfTBE.  These 
oxygenate  blending  assumptions  are 
discussed  more  fully  below. 

In  order  to  ensure  that  gasoline 
produced  or  imported  as  reformulated 
in  fact  meets  the  reformulated  gasoline 
standards,  refiners  and  importers  are 
required  to  engage  an  indep>endent 
laboratory  to  sample  each  batch  of 
reformulated  gasoline  produced  or 
imported,  and  to  analyze  up  to  ten 
percent  of  the  samples  collected.  EPA 
will  direct  the  indep>endent  laboratories 
as  to  which  samples  to  analyze.  Refiners 
producing  gasoUne  using  computer- 
controlled  in-line  blending  may  obtain  a 
waiver  from  EPA  and  have  the  in-line 
blending  records  audited  in  Ueu  of  the 
independent  sampUng  and  testing 
requirements.  The  independent 
sampling  and  testing  requirement  is 
discussed  more  fully  below. 

Under  the  final  rule,  refiners, 
importers,  and  oxygenate  blenders  are 
required  to  keep  specified  records  that 
relate  to  the  production  or  importation 
of  gasoline,  sampUng  and  testing  of 
gasoline,  credit  transfers,  and 
comphance  calculations.  All  regulated 
parties  are  required  to  keep  copies  of 
product  transfer  documents,  and  records 
of  any  quality  assurance  sampling  and 
testing  performed. 

Refiners,  importers,  and  oxygenate 
blenders  are  required  to  submit  reports 
to  EPA  that  contain  information 
necessary  to  demonstrate  that  standards 
have  been  achieved  either  per-gallon  or 
on  average.  The  periods  for  reporting  are 
calendar  quarters  (January  through 
March,  April  through  June,  July  through 
September  and  October  throu^ 
December).  The  quarterly  reports  are 
due  on  the  last  day  of  the  second  month 
following  the  end  of  the  quarter. 

Quarterly  reports  consist  of  detailed 
information  describing  each  batch  of 
reformulated  gasoline  or  RBOB 
produced  or  imported.  Additional 
reporting  requirements  apply  for 
refiners,  importers,  and  oxygenate 
blenders  who  produce  reformulated 
gasoline  or  RBOB  which  meets  any  of 
the  applicable  standards  on  average. 
RVP,  VOC,  and  NOx  averaging  reports 
are  submitted  with  the  third  quarterly 
report  of  a  given  year  and  cover  the  high 
ozone  season  averaging  period.  Oxygen, 
benzene  and  toxics  averaging  reports 
and  credit  transaction  reports  are 
submitted  with  the  fourth  quarterly 
report  and  cover  the  annual  averaging 
period.  Credit  transaction  and  averaging 
reports  are  not  required  for  reformulated 
gasoline  or  RBOB  which  meets  all  of  the 
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applicable  standards  on  a  per-gallon 
basis. 

Refiners,  oxygenate  blenders,  and 
importers  are  required  to  register  with 
EPA  by  Novemb^  1, 1994  or  no  later 
than  three  months  in  advance  of  the  first 
date  the  party  will  produce  or  import 
reformtdated  gasoline,  Mrfaichever  is 
later.  Registration  information  identifies 
the  refiner,  blender,  or  importer  and  any 
facilities  at  which  reformulated  gasoline 
or  RBOB  may  be  produced,  and  the 
independent  laboratory  that  will  be 
used  to  fulfill  the  independent  analysis 
requirements.  EPA  will  supply  a 
registration  niunber  to  each  refiner, 
importer,  and  oxygenate  blender,  and  a 
fecility  registration  number  for  each 
refinery  and  oxygenate  blending  facility 
that  is  identified;  these  registration 
numbers  must  be  used  in  all  reports  to 
EPA. 

The  final  rule  includes  a  requirement 
that  all  refiners,  importers,  and 
oxygenate  blenders  must  commission  an 
annual  review  of  the  information 
contained  in  the  reports  to  EPA,  or  an 
"attest  engagement."  Attest 
engagements  must  be  conducted  either 
by  a  Certified  Public  Accountant,  or  by 
a  Certified  Internal  Auditor,  following 
procedures  included  in  the  final  rule. 
The  attest  procedures  are  intended  to 
ensure  that  all  gasoline  produced  or 
imported  is  included  in  the  reports  for 
either  reformulated  gasoline  or 
conventional  gasoline;  that  product 
transfer  documents  are  properly 
prepared;  that  the  requirements  for 
downstream  oxygenate  blending  are 
met;  and  that  in  the  case  of  a  refiner 
using  computer-controlled  in-line 
blending,  that  the  blend  records  support 
the  reported  properties  of  the  gasoline 
produced. 

All  parties  in  the  gasoline  distribution 
system  are  required  to  segregate  certain 
categories  of  reformulated  gasoline  fiom 
other  categories.  These  segregation 
requirements  result  primarily  from  the 
time  and  place  of  use  restrictions 
necessary  for  reformulated  gasoline,  and 
to  a  lesser  extent  are  necessary  for  per- 
gallon  minimums  and  maximums  and 
gasoline  quality  surveys  in  covered 
areas.  In  summary  form,  the  segregation 
requirements  are  the  following. 

Gasoline  subject  to  simple  model 
standards  may  not  be  fungibly  mixed 
with  gasoline  subject  to  complex  model 
standards.  In  addition,  gasoline 
produced  at  any  refinery  or  imported  by 
any  importer  that  is  subject  to  the 
complex  model  before  1998  must  be 
segregated  from  complex  model  gasoline 
produced  at  any  other  refinery  or 
imported  by  any  other  importer.  These 
two  segregation  requirements,  which  are 
limited  to  the  period  1995  through  1997. 


are  n  icessary  in  order  for  per-gallon 
minii  nums  and  maximums  and  gasoline 
quali  y  surveys  to  properly  function. 

On  y  gasoline  that  is  VOC-controUed 
may  e  used  during  the  high  ozone 
seaso  1,  which  requires  the  segregation 
of  VC  C-controUed  and  non-VOC- 
conti  )lled  gasoline  in  advance  of  the 
high  I  >zone  season  (other  than  to  "blend 
up"  forage  tanks  to  the  VOC-controlled 
standards).  Similarly,  only  gasoline 
desig  lated  for  VOC  Control  Region  1 
may  e  sold  in  that  region,  which 
requi  es  the  segregation  of  VOC  Control 
Regie  Q  1  gasoline  bom  VOC  Control 
Regie  a  2  gasoline.  In  addition,  VOC- 
contr  )Iled  gasoline  produced  with 
ethan  ol  may  not  be  mixed  with  VOC- 
contr  }lled  gasoline  produced  using  any 
other  oxygenate  during  the  period 
Janua  ry  1  through  September  15.  These 
segre  ;ation  requirements  are  necessary 
in  or(  er  for  VOC  emission  reductions  to 
be  ac  lieved. 

La!  tly,  only  gasoline  designated  as 
oxyg<  nated  Kiels  program  reformulated 
gasol  ne  (OPRG)  may  be  sold  in  an 
oxygt  nated  fuels  program  area  diuing 
the  oxygenated  foels  control  period, 
whicl  requires  the  segregation  of  OPRG 
gasol  ne  from  non-OPRG  gasoline  in 
adva:  ce  of  any  oxygenated  fuels  control 
perio  1  (other  than  to  "blend  up"  storage 
tanks  .  This  segregation  requirement  is 
neces  »ry  so  that  the  extra  oxygenate 
used  n  ox3rgenated  foels  program  cities 
does  lot,  through  averaging,  result  in 
non-c  xygenate  foels  program  cities 
receii  ing  less  oxygen  than  is  required 
undei  the  Clean  Air  Act! 

Th(  final  rule  estabUshes  liability  for 
a  nun  iber  of  prohibited  activities  that 
may  i  cciu-  downstream  of  the  refinery 
or  im  )orter,  including  the  following: 
The  s  lie,  dispensation,  transportation, 
or  stc  rage  of  conventional  gasoline 
repre  ented  to  be  reformulated;  the 
failur  >  of  reformulated  gasoline  to  meet 
the  n  inimum  or  maximimi  standards; 
and  t  le  use  of  reformulated  gasoline  in 
a  mai  ner  inconsistent  with  the  time  and 
place  of  use  restrictions  recited  in  the 
prodi  ct  transfer  documents.  When  such 
a  viol  ition  is  foimd,  the  following 
partie  s  are  presiuned  liable:  The 
opera  or  of  the  facility  at  which  the 
violal  ing  gasoline  is  found,  and  each 
upstr  am  party,  other  than  carriers,  that 
suppi  led  any  of  the  gasoline  foimd  to  be 
in  vie  latlon.  In  the  case  of  a  facility 
opera  ing  imder  the  brand  name  of  a 
refine  r,  that  refiner  is  also  presiuned 
liable  regardless  of  whether  the  refiner 
supp  :edany  of  the  gasoline  found  in 
viola)  on. 

A  p  uty  presumed  liable  may  establish 
an  afl  rmative  defense  by  showing  that 
it  did  not  cause  the  violation,  that  the 
party  5  product  transfer  documents  were 


propter,  and  that  the  party  carried  out  a 
quality  assiuance  program  to  monitor 
the  per-gallon  minimum  and  maximum 
standard  of  the  gasoline  under  the 
party's  control 

A  more  detailed  description  of  the 
liability  and  defense  provisions  relating 
to  carriers  is  included  below. 

The  final  rtUe  specifies  the  manner  in 
which  penalties  will  be  determined  for 
violations  of  the  final  rule.  These 
penalty  provisions  Include  calculations 
of  the  number  of  days  of  violation,  and 
presumptions  regarding  the  properties 
of  gasoline. 

The  remainder  of  Section  V  of  the 
preamble  discusses  major  changes  from 
the  enforcement  provisions  that  were 
proposed  in  the  supplemental  notice  of 
proposed  rulemaking  published  at  58 
FR  11722  (February  26, 1993).  The 
following  portion  of  this  section  also 
responds  to  a  number  of  significant 
public  comments  on  the  enforcement 
provisions  contained  in  the  1993 
proposal.  Responses  to  other  significant 
comments  EPA  received  are  contained 
in  a  separate  "response  to  comments" 
dociunent  that  has  been  placed  in  the 
docket  for  this  rulemaking. 

A.  California  Enforcement  Exemption 

In  the  February  26. 1993.  notice  of 
proposed  rulemaking  (NPRM).  EPA 
proposed  to  exempt  refiners.  Importers 
and  blenders  of  "California  gasoline" 
from  certain  enforcement  provisions  in 
the  proposed  federal  reformulated 
gasoline  regulations.  The  Agency 
generally  proposed  that  "California 
gasoline"  would  mean  gasoline  subject 
to  the  State  of  California's  reformulated 
gasoline  regulations  that  was  either 
produced  within  the  State  or  imported 
into  the  State  from  outside  the  United 
States. 

The  proposed  California  enforcement 
exemptions  were  based  on  the  Agency's 
comparison  of  the  estimated  emission 
reduction  benefits  of  California's  Phase 
2  reformulated  gasoline  program  with 
those  anticipated  from  the  federal  phase 
I  reformulated  gasoline  program,  using 
the  federal  complex  model  proposed  in 
the  NfPRM.  The  California  Phase  2 
program  establishes  standards  for  eight 
gasoline  characteristics — sulfur, 
benzene,  olefin,  aromatic  hydrocarbons, 
oxygen,  RVP,  T50  and  T90 — applicable 
starting  March  1. 1996.  EPA's  analysis 
indicated  that  California  Phase  2 
gasoline  will  have  a  greater  emission 
reduction  benefit  than  federal 
reformulated  gasoline.  This  analysis 
also  indicated  that,  in  the  case  of  VOC, 
toxic  and  NOx  emissions  performance, 
California  Phase  2  gasoline  has  a  greater 
emissions  performance  reduction  than 
federal  phase  I  gasoline,  compared  to 
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Clean  Air  Act  base  gasoline.  EPA's 
review  also  indicated  that  the  California 
oxygen  "flat  limit"  of  1.8  to  2.2%  will 
in  practice  be  equivalent  to  the  2.0% 
minimum  oxygen  content  required  by 
the  Act.  See  59  FR  11746-7  (February 
26, 1993). 

The  Agency  proposed  that,  effective 
with  the  start  of  California's  Phase  2 
program,  regulated  parties  would  be 
exempt  from  meeting  the  enforcement 
reqxiirements  dealing  with  compliance 
surveys  (section  80.69).  independent 
sampling  and  testing  (section  80.70(c)), 
designation  of  gasoline  (section 
80. 70(d)),  marking  of  conventional 
gasoline  (section  80.70(g)),  downstream 
oxygenate  blending  (section  80.72), 
record  keeping  (section  80.74),  repcRting 
(section  80.75),  product  transfer 
doounents  (section  80.77).  and 
antidiunping  record  keeping  (section 
80.105)  and  reporting  (section  80.106). «2 
Between  the  January  1, 1995,  start  of  the 
federal  program  and  the  March  1, 1996. 
start  of  the  Cahfomia  Phase  2  program, 
EPA  proposed  a  more  Umited  set  of 
exemptions  from  federal  enforcement 
requirements,  specifically  the 
compliance  survey  and  independent 
sampling  and  testing  requirements 
(sections  80.69  and  80.70(c), 
respectively). 

"rhe  Agency  also  proposed  a  number 
of  restrictions  on  the  applicability  of  the 
California  enforcement  exemptions. 
First,  the  exemptions  would  not  apply 
to  gasoline  sold  in  Cahfomia  and 
produced  at  a  refinery  located  within 
the  United  States  but  outside  Cahfomia. 
Similarly,  the  exemptions  would  not 
apply  to  gasoline  produced  in  Cahfomia 
but  sold  outside  that  State.  S^ond.  the 
exemptions  would  not  apply  to  gasoline 
produced  under  a  two-year  (March  1, 
1996,  through  Febmary  29,  1996) 
extension  granted  to  small  refiners 
under  the  CaUfomia  regulations.  Third, 
the  exemptions  would  become  null  and 
void  (i.e.,  they  would  not  apply  to  any 
California  regulated  party)  If  any 
gasoline  formulation  certified  by  the 
State  using  a  predictive  model  or 
vehicle  testing  does  not  comply  with  the 
federal  reformulated  gasoline  standards. 
Fourth,  the  enforcement  exemptions 
would  cease  to  apply  to  a  party  granted 
a  variance  by  California  unless  EPA 
granted  relief  for  extraordinary 


*>  Tb«  numbering  of  nuny  provisiotu  in  th« 
proposed  regulations  has  been  changed  in  the  final 
rules.  For  example,  propoaeJ  §  80.69  is  now  §  80.08, 
proposed  §8a7XI(c)  is  now  §8065(0.  propoMd 
S  a&70(d)  k  new  §  SOlSSM.  proposed  §  ao.TOtg]  is 
now  §  8a65(g).  and  proposed  &S0.72  is  now 
§  80.69.  Cross-references  in  the  final  California 
enforcement  exemption  regulation  have  been 
revised  to  reflect  these  and  oCfaer  Dunbaring 
changes  in  tbe  final  refannulatad  gaaoliiM 
regulatioits. 


circumstances  under  section  80.73  of 

•  the  federal  regulations.  Fifth,  a  r^ulated 
party  that  is  assessed  a  penalty  for  a 
violation  of  either  the  Caliibmia  or 
federal  reformulated  gasoline 
requirements  would  lose  its 
enforcement  exemptions.  (Such  a  party 
could  petition  the  Agency  for  relief  from 
this  result,  for  good  cause.)  Sixth,  the 
California  enforcement  exemptions 
would  apply  only  during  the  time  that 
the  federal  phase  I  program  remains  in 
effect  (i.e..  until  the  year  2000).  subject 
to  extension  in  a  later  rulemaking. 

The  February  26. 1993,  ^fPRM 
contains  a  more  detailed  discussion  of 
the  California  reformulated  gasoline 
program,  the  Agency's  comparison  of 
the  emission  reduction  benefits  of  the 
California  and  federal  programs,  and  the 
proposed  California  enforcement 
exemption  provisions.  That  notice  also 
includes  a  detailed  rationale  fw  the 
proposed  exemptions  and  restrictions. 
See  58  FR  11747-11750. 

The  Agency  received  several 
comments  on  the  proposed  Cahfomia 
enforcement  exemptions,  all  of  which 
were  generally  supportive  of  the 
regulation.  Most  of  these  comments  also 
suggested  various  modifications  and 
clarifications  of  the  proposed 
regulations.  In  this  final  rule  the  Agency 
is  promulgating  a  revised  version  of  the 
Cahfomia  enforcement  exemptions 
regulation,  which  includes  many  of  the 
modifications  recommended  by 
commenters.'«3  a  detailed  discussion  of 
these  comments,  the  Agency's  responses 
to  these  comments,  and  the 
modifications  made  to  the  proposed  rule 
is  contained  in  a  separate  "Responses  to 
Comments"  document.  The  following  is 
a  summary  of  the  more  significant 
changes  made  to  the  proposed  rule: 

The  proposed  exclusion  from  the 
enforcement  exemptions  of  small 
refiners  who  are  granted  a  two-year 
extension  under  the  Cahfomia  program 
has  been  dropped  from  the  final  mle. 
The  Agency  has  determined  that  the 
emissions  performance  of  foels  meeting 
the  CaUfomia  reformulated  gasoline 
standards  to  which  these  refiners  will  be 
subject  during  the  two-)near  period,  in 
conjunction  with  the  statewide 
CaUfomia  sulfur  standard,  meets  or 


"The  Agency  has  re-analyzed  Ae  relative 
emission  reduction  benefits  of  the  California  Pbaae 
n  reforniulated  gasetiae  program  and  the  bdanl 
Phase  I  program,  using  the  complex  model  beiiq 
promulgated  today,  and  has  again  concluded  that 
the  California  program  is  at  least  as  stiiogaot  as  the 
fedarat  program.  The  aaalysia  aW  iouad  tlMi  fuel 
meeting  the  atandarda  of  the  Caliiaraia  Phase  a 
progtam  baa  a  graelac  VOC.  NOa  and  tadc 
perfocmaaca  teductioo  ttMB  fuel  aaaiii^  tha  Metal 
refbcmulalad  gasoline  Phase  I  standards.  A  copr  of 
this  analysis  haa  baa*  placed  ia  the  mltwhtng 
docket 


exceeds  the  performance  required  under 
the  Fhase  I  federal  reformulated 
gasoline  program,  as  measured  by  the 
complex  model  (which  may  be  used  to 
determine  compliance  with  federal 
standards  during  this  period  *♦).  An 
analysis  of  these  standards  has  been 
placed  in  the  rulemaking  docket. 

The  enfMcement  exemptions  have 
been  extended  to  California 
reformulated  gasoline  produced  at 
refineries  located  outside  of  CaUfomia 
that  produce  only  CaUfomia 
reformulated  gasoline  and  federal 
conventional  gasoline  (i.e..  that  do  not 
produce  federal  reformulated  gasoUneX 
The  primary  rationale  for  excluding 
such  gasoUne,  that  its  producer  would 
be  required  to  implement  all  of  the 
federal  enforcement  provisions  for  a 
refinery's  non-CaUfomia  reformulated 
gasoline,  is  not  appUcable  to  fadUties 
that  do  not  produce  federal 
reformulated  gasoline,  hi  order  to  assure 
that  such  gasoUne  is  in  fact  shipped  to, 
and  sold  in,  Cahfomia.  section  80.81(g) 
of  the  final  regulations  now  prescribes 
transfer  dociunentation  and  record 
l^eeping  requirements  for  such  gasoUne. 
The  compliance  survey  exemption  is 
extended  to  all  gasoline  subject  to  the 
CaUfomia  reformulated  gasoUne 
regulations  (no  matter  where  produced) 
and  will  not  be  lost  by  a  party  who 
otherwise  loses  its  CaUfomia 
enforcement  exemptions  (e.g.,  a  refiner 
who  violates  federal  or  state 
reformulated  gasoUne  regulations  or 
whose  gasoline  formulation  is  found  to 
be  less  stringent  than  the  federal 
requirements).  The  purpose  of 
compUance  surveys  is  to  ensure  that 
each  area  receiving  reformulated 
gasoline  receives  gasoUne  that,  on 
average,  achieves  the  performance  that 
would  be  expected  if  per-gallon 
compliance  was  the  only  available 
compliance  option.  The  Agency  believes 
that  there  would  be  little  purpose  served 
in  imposing  this  requirement  on  only  a 
small  subset  of  the  gasoline  sold  in 
California. 

Exemptions  from  the  following 
enforcement  provisions  have  been 
added  in  the  final  rule:  the  parameter 
vahie  reconciUation  requirements  in 
section  80.65(eK2):  the  reformulated 
gasoline  and  RBOB  compliance 
requirements  in  sectioii  80.65(c);  the 
armual  compliance  audit  requirements 
in  section  8a65(h);  and  the  compliance 
attest  engagement  requirements  in 
subpart  F.  The  Agency  believes  that 
these  exemptions  are  consistent  with 
the  rationale  for  the  exemptions 
proposed  in  the  NPRM. 


«*  Use  o<  tile  complex  model  is  optional  until  the 
end  of  1997.  and  mandatary  theteaftar. 
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The  provision  related  to  withdrawal 
of  the  enforcement  exemptions  on  the 
basis  of  certification  by  California  of  a 
gasoline  formulation  that  does  not  meet 
the  federal  reformulated  gasoline 
standards  has  been  modified  in  several 
ways.  First  and  most  importantly,  the 
withdrawal  will  only  apply  to  the 
refiner,  importer  or  blender  of  the  non- 
complying  formulation,  not  to  all 
California  gasoline.  Second,  any  party 
whose  gasoline  is  certified  under  either 
the  predictive  model  or  vehicle  testing 
provisions  of  the  California  regulations 
will  be  required  to  notify  the  Agency 
within  30  days  of  such  a  certification 
and  to  submit  a  written  demonstration 
that  the  gasoline  formulation  is  in 
compliance  with  federal  standards.  If 
such  a  demonstration  is  not  timely 
submitted,  the  exemptions  are 
automatically  (and  immediately)  lost.  If 
a  submitted  demonstration  is 
determined  to  be  incorrect  by  the 
Agency,  EPA  will  notify  the  party  (by 
first-class  mail) «  that  its  enforcement 
exemptions  will  expire  on  a  certain 
date.  Third,  the  date  on  which  these 
exemptions  will  expire  has  been 
extended  to  no  earlier  than  90  days  from 
the  date  of  the  EPA  notice,  to  provide 
additional  time  for  compliance.  The 
Agency  believes  that  this  additional 
time  is  needed  to  comply  with  all  of  the 
many  enforcement  requirements  that 
will  become  applicable  if  a  California 
exemption  is  lost.  In  particular, 
requirements  such  as  the  independent 
analysis  requirements  (section  80.65(f)) 
and  the  compliance  attest  engagement 
requirements  (subpart  F)  may  require 
the  negotiation  of  contracts  with  third 
parties. 

The  effective  date  for  the  withdrawal 
of  the  enforcement  exemptions  on  the 
basis  of  a  reformulated  gasoline  penalty 
assessment  has  been  extended  to  90 
days,  and  this  provision  has  been 
revised  to  make  clear  that  this  grace 
period  does  not  begin  until  any  interim 
administrative  appeal  has  been 
completed.  Once  a  final  penalty 
assessment  has  been  made  by  an  agency 
or  a  district  coiurt,  the  90-day  period 
will  begin. 

The  provision  related  to  compliance 
with  standards  on  average  for  an 
averaging  period  that  is  partly  before 
and  partly  after  March  1, 1996,  has  been 
clarified.  Under  the  final  rule,  producers 
and  importers  who  elect  to  demonstrate 
compliance  on  average  with  any  federal 


'  «  Because  the  loss  of  the  enforcement  exemption 
will  apply  to  only  a  single  party  (rather  than  to  all 
producers  and  importers  of  California  gasoline),  the 
Agency  does  not  believe  that  there  is  a  need  for  a 
Federal  Register  notice  announcing  a  determination 
of  non-compliance  (as  proposed  in  the  NPRM)  and 
has  deleted  this  provision  from  the  final  rule. 
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refoi  nulated  gasoline  standard  ^6  will  be 
requ  red  to  demonstrate  such 
com  tliance  for  two  overlapping 
aver  ging  periods:  January  1, 1995, 
throi  ;gh  December  31, 1995;  and  March 
1, 1£  95,  through  February  29, 1996.  The 
prop  )sal  could  have  been  interpreted  to 
requ  re  complicmce  with  these  standards 
for  a  two-month  averaging  period  in 
early  1996,  which  would  be  vtery 
diffi(  ult  for  refiners  to  meet  on  average 
and '  vhich  was  not  intended  by  the 
Ager  cy. 

Th  B  provision  intended  to  prohibit 
the  a  /eraging  of  "very  clean"  California 
refor  nulated  gasoline  with  "less  clean" 
fedei  al  reformulated  gasoline  has  been 
clari  ied  in  the  final  rule.  In  addition,  it 
has  I  een  made  applicable  to  producers 
and  mporters  of  all  gasoline  subject  to 
the  C  alifomia  program,  not  just  to 
refin  ;rs  and  importers  located  outside 
the  J  tate  (as  was  proposed).  Section 
80.8  (d)  now  provides  that  producers 
and  mporters  of  such  gasoline  must 
excli  ide  the  volume  and  properties  of 
CaUl  jrnia  reformulated  gasoline  from 
all  c(  nventional  gasoline  and  federal 
refor  nulated  gasoline' sold  elsewhere, 
for  p  irposes  of  demonstrating 
com  ihance  with  standards  specified  in 
section  80.41  and  80.90.  An  overall 
demonstration  of  compliance  for  all 
gaso  ine  (California  and  non-California) 
prod  iced  or  imported  is  also  still 
requ  red. 

Th  B  exemption  from  the  federal 
recoi  dkeeping  requirements  has  been 
mod  fied  to  require  the  retention  for  five 
yean  of  records  mandated  by  section 
227C  of  the  California  reformulated 
gaso  ine  regulations  (which  require 
reter  tion  for  two  years).  This 
requ  rement,  along  with  other 
enfo]  cement  provisions  for  which  an 
exen  ption  is  not  being  provided,  will 
prov  de  the  Agency  with  the  capabifity 
of  p€  rforming  audits  of  compliance  with 
fedei  al  requirements  by  parties  who 
prod  ice  California  reformulated 
gaso  ine. 

As  noted  above,  more  detailed 
infoi  nation  on  the  modifications  made 
to  th  I  proposed  rule  and  the  comments 
on  w  lich  they  are  based  is  contained  in 
the  s  »parate  "Responses  to  Comments" 
docu  ment.  That  document  also 
resp<  nds  to  comments  that  did  not 
resu!  t  in  changes  to  the  proposed  rule. 


the  case  of  reBners  and  importers  using  the 
simpli  model,  the  standards  that  may  be  met  on 
avera^  are  the  RVP,  benzene,  oxygen,  and  toxics 

ns  performance  standards.  For  parties  using 
the  ca  nplex  model,  the  standards  that  may  be  met 
on  av(  rage  are  the  benzene,  oxygen,  and  toxics  and 
VOC I  missions  performance  standards. 


B.  Testing  Methods  and  Testing 
Tolerances 

The  final  rule,  in  section  80.46,  sets 
forth  test  methods  regarding 
reformulated  gasoline  parameters.  EPA 
has  carefully  considered  all  comments 
concerning  proposed  test  methods  and 
related  issues  and  many  of  those 
comments  have  been  incorporated  in 
the  final  rule.  The  test  methods  are 
those  that  provide  for  the  best  balance 
of  accuracy,  cost  effectiveness  and  ease 
of  use  for  competent  lab  technicians. 
The  final  rule  generally  provides  for  one 
regulatory  method  for  each  parameter  in 
order  to  assure  accuracy  and  to  avoid 
problems  with  biases  between  different 
methods.  However,  in  two  cases 
(regarding  oxygen  and  aromatics)  the 
regulation  provides  for  an  alternative 
method  for  industry  to  use,  if  desired, 
until  January  1, 1997,  to  provide  lead 
time  to  acquire  equipment  necessary  for 
the  primary  test  metLod  and  to  become 
familiar  with  its  use.  Where  American 
Society  of  Testing  and  Materials 
(ASTM)  methods  have  been  adopted, 
any  future  updated  version  of  the  ASTM 
methods  will  not  automatically  be 
adopted.  EPA  will  use  appropriate 
procedures  if  it  desires  to  adopt  any 
updated  methods. 

1.  Test  Methodology  Overview 

EPA  proposed  test  methods  for  the 
measurement  of  each  of  the  parameters 
required  in  the  creation  of  reformulated 
gasoline,  and  received  nimierous 
comments  regarding  the  proposed 
methods.  Most  of  the  comments  were 
quite  similar  in  their  overall  character. 
However,  one  commenter  seemed  to 
simnmarize  the  prevailing 
recommendations  quite  well.  API  stated 
in  part:  "API  recommends  that  EPA 
observe  the  following  guiding  principles 
regarding  laboratory  test  methods:  (1) 
Test  methods  must  be  proven.  ...  (2) 
Test  methods  must  be  reliable.  ...  (3) 
Test  procedures  must  be  suitable  for 
refinery  personnel.  .  .  .  (4)  Test 
methods  must  not  be  unnecessarily 
costly.  ...  (5)  Test  method 
reproducibility  must  be 
recognized.  .  .  .  (6)  Criteria  for 
adoption  of  other  methods  should  be 
developed.  ..." 

EPA  agrees  with  most  of  these  criteria. 
It  would  be  ideal  to  discover  accurate 
test  methods  that  have  been  proven 
reliable  in  the  industry,  that  are  easy  for 
persoimel  to  operate  and  have  a 
minimal  cost.  The  new  test  method  for 
Reid  Vapor  Pressure  (RVP)  set  forth  in 
the  volatihty  regulations  (40  CFR  part 
80,  appendix  E,  Method  3)  is  an 
example  of  such  a  method  that  is 
accurate,  easy  to  operate  and  is 
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relatively  inexpensive.  These  qualities 
in  the  RVP  test  method  have  enabled 
many  downstream  parties  to  incorporate 
this  method  into  their  oversight  program 
under  the  volatility  rule.  EPA  believes 
this  improved  oversight  contributed 
significantly  to  the  reduction  in 
volatility  violations  during  the  1993 
high  ozone  season.  Ease  of  operatioo 
and  cost  were  considered  when  EPA 
adopted  this  test  method.  However,  it 
must  be  recognized  that  the  most 
impc»tant  factors  in  the  choice  of  the 
new  RVP  test  method  were  its  accuracy 
and  precisi<m. 

EPA  would  like  to  prescribe  test 
methods  that  conform  to  API's  criteria. 
However,  EPA's  leading  priority  must 
remain  precisioD  and  accuracy,  even  at 
the  expense  of  other  criteria.  EPA  is 
always  willing  to  cooperate  with 
industry  to  investigate  the  possibility  of 
easier  and  less  expensive  niethods  if  the 
methods  also  are  accurate  and  precise. 
To  do  so  not  only  aids  industry,  but  also 
ultimately  assists  EPA's  purpose  of 
preventing  violations. 

EPA  must  fcMUow  its  policy  in 
maintaining  precision  and  accuracy 
with  regard  to  any  enftxceraent  test 
tolerances  as  well  EPA  is  determined  to 
achieve  the  most  accurate  and  precise 
result  that  is  practical.  EPA's  purpose  in 
testing  is  to  ensure  relevant  standards 
are  being  met,  and  to  allow  an 
enforcement  action  where  EPA  is  able  to 
establish  a  violation  with  reasonaUe 
certainty.  However,  EPA  does  not  have 
sufficient  data  at  this  time  from  the  EPA 
laboratory  to  determine  the  most  precise 
test  tolerances.  Interim  test  tolerances 
have  been  established  until  that  data 
beccHnes  available.  Enforcement  test 
tolerances  are  discussed  more  fully 
below. 

Most  commoiters  requested  that  EPA 
allow  more  than  one  test  method  for 
each  parameter.  The  final  rule  provides 
for  one  regulatory  method  for  each 
parameter  in  order  to  assure  accuracy 
and  to  avoid  problems  of  bias  between 
different  methods.  Refiners  and 
importers  must  use  the  regulatory 
method,  or  an  alternative  method  in  the 
case  of  two  parameters  during  a  limited 
time  period,  when  testing  to  meet  the 
mandatory  testing  requirements  of 
section  80.65(e).  In  addition, 
independent  l^wratories,  when 
conducting  tests  to  verify  the  accuracy 
of  the  refiner  and  importer  testing,  must 
use  the  regulatory  method.  EPA  has 
learned  from  its  experience  with  other 
motor  vehicle  fuel  regulatory  programs, 
notably  volatility,  that  it  is  preferable  to 
have  one  regulatory  testing  method  as 
opposed  to  multiple  regulatory  test 
methods  for  each  parameter  because  of 
the  potential  fra:  cooflicting  results 


among  methods  due  to  bias.  However, 
in  two  cases,  otxygen  and  aromatics. 
where  the  test  in^ods  are  relatively 
new,  the  regulation  provides  for 
optional  ahemative  methods  for  refiners 
and  importers  to  use  to  meet  the  testing 
requirements  of  section  80.65(e)  until 
January  1. 1997.  providing  lead-time  for 
industry  to  acquire  equipment  and  to 
become  familiar  with  use  of  the 
regulatory  nxethods.  Of  course,  these 
alternative  metliods  can  likewise  be 
used  at  any  time  for  defense  purposes  as 
long  as  there  is  correlatton  with  tlxe 
regulatory  methods. 

2.  Test  Methods  Under  Section  80.46 

a.  Reid  vapor  pressure  (RVP).  EPA 
proposed  to  use  tlie  ASTM  method  ES- 
15  or  the  procedure  described  in  40  CFR 
part  80,  appendices  D  and  E.  Comments 
favored  the  use  of  ASTM  ES-15. 
HowevOT,  it  was  noted  that  ES-15  is  a 
temporary  emergency  ASTM  standard 
and  will  expire  shortly.  ASTM  D-5191 
is  the  permanent  standard.  It  was  also 
noted  that  tills  method  is  suitable  for 
oxygenated  blends. 

Commenters  requested  that  EPA  also 
allow  the  two  dry  metiKxis  set  forth  in 
appendices  D  and  E  in  40  CFR  part  80. 
These  methods  are  the  manual  tank  and 
gauge  method,  the  Herzog  analog 
method,  and  the  Herzog  digital  method. 
In  addition,  a  request  was  made  to 
include  tlie  ASTM  D-5190  method,  an 
alternative  mini  metlKxi. 

EPA  has  decided  that  RVP  must  be 
determined  in  accordance  with  the 
method  in  40  CFR  part  80.  appendix  E. 
Method  3.  This  method,  very  similar  to 
ASTM  D-5191.  clearly  complies  with 
many  of  the  criteria  espoused  by  API. 
The  method  is  simple  and  inexpensive. 
Industry  has  already  begun  to  gear  up 
for  this  method  l>ecause  of  its  use  in  the 
Phase  n  Volatility  regulations.  It  is 
appropriate  to  use  tlM  same  RVP  test 
method  for  tiie  volatihty  and 
reformulated  gasoline  programs  to 
prevent  confusion  and  inconsistencies. 

EPA  has  decided  that  tiie  method  in 
40  CFR  part  80,  appendix  E.  Method  3 
will  be  the  only  regulatory  volatihty  test 
method.  As  with  the  volatility  rule, 
other  methods  may  be  used  for  defense 
purposes  as  long  as  tlie  method  used  is 
properly  correlated  with  tiie  regulatory 
method.  (40  CFR  part  80.  appendix  E. 
Method  3.  Paragraph  9.4).  See.  58  FR 
14476  (March  17, 1993)  for  a  more 
thorough  discussion  regarding  tiie 
choice  of  a  single  volatility  test  method. 

b.  Distillations.  EPA  propxMed  to  use 
the  ASTM  metiiod  D-^6-82  as  the 
regulatory  test  method,  and  comments 
were  favorable  with  regard  to  this 
method.  It  was  noted,  however,  tliat  the 
method  was  updated  in  Novemi>er  1990. 


This  most  recent  revision  of  tliis  method 
is  ASTM  D-86-90.  One  commenter 
requested  tiut  tlie  language  l>e  m<He 
specific.  Anotiier  conunenter  suggested 
that  a  newer  method.  D-3710,  which  is 
a  gas  ciiramatography  method,  be  used. 
A  notation  was  also  made  tiiat  the 
repeatability  and  reproducibihty  figures 
in  d^iees  Fahrenheit  in  the  ASTM 
method  D-6&-90  were  incorrect. 

EPA  lias  decided  tiiat  the  distillation 
parameters  must  be  determined  in 
accordance  with  the  ASTM  metliod  D- 
8&-90.  Tlie  regulatory  language  has  been 
amended  to  state  that  the  figures  for 
repeatability  and  reproducibility  given 
in  degrees  Faiireniwit  in  Tabie  9  in  the 
ASTM  metlKKi  are  incorrect,  and  may 
not  l)e  used.  As  with  all  the  parameters, 
there  will  be  only  one  regulatory 
distillation  test  metliod.  However,  other 
suitable  methods  may  be  used  for 
defense  purposes  (but  not  to  meet 
mandatory  testing  requirements)  as  long 
as  tiiey  are  properly  correlated  with  tl>e 
regulatory  test  method.  EPA  is  always 
interested  in  tlie  development  of 
alternative  methods  if  they  are  as  . 
accurate  and  precise  as  the  regulatory 
test  method.  Many  of  the  parameters  in 
reformulated  gasoline  can  be  measured 
by  a  gas  chromatograph  with  an 
appropriate  detector.  For  tiiis  reason,  it 
might  be  appropriate  to  explore  the 
development  of  the  D-3710  method  or 
some  alternative  gas  ciiromatographic 
method  with  an  appropriate  detector  for 
future  use  as  the  distillation  test 
method. 

c.  Benzene.  EPA  proposed  to  use 
ASTM  method  D-3606  for  the 
regulatory  test  method,  and  most 
commenters  were  in  agreement  with  the 
use  of  this  method.  However, 
commenters  noted  that  other  acceptable 
gas  chromatographic  methods  exist  for 
the  determination  of  benzene  such  as  I>- 
4815  (a  gasoline  oxygenate  method)  and 
D-4420  (an  aromatics  method). 
Comments  were  made  that  D-3606 
requires  a  dedicated  chromatograph  for 
benzene  in  gasoline  only,  h  was  also 
noted  that  the  D-3606  results  may  be 
affected  by  interference  from  the 
presence  of  ethanol  and  meO»noI. 

EPA  has  decided  that  the  single 
regulatory  method  for  measuring 
concentration  of  benzene  will  be  ASTM 
method  D-3606-92.  Due  to  the 
possibility  of  a  slight  interference  from 
ethanol  and  methanol  in  the  test  results, 
the  method  has  been  amended  by  the 
regulation  to  require  that  the  instrument 
parameters  tie  adpisted  to  ensure 
complete  resoluticm  of  the  benzene, 
ethanol  and  methanol  peaks.  As  with  all 
reformulated  gasoline  parameters,  EPA 
has  chosen  one  regulatory  test  method. 
However,  it  should  be  noted  that  the 
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presence  of  benzene  can  be  tested  also 
by  the  GC-MS.  the  regulatory  method 
for  aromatics  testing.  With  the  GC-MS, 
there  should  not  be  a  problem  with  the 
presence  of  oxygenates  and  a  dedicated 
chromatograph  is  not  needed.  EPA  is 
interested  in  the  possibility  of 
participating  with  industry  in  the 
development  of  the  GC-MS  method  for 
benzene. 

d.  Aromatics.  EPA  proposed  to  use 
the  Gas  Chromatograph-Mass 
Spectrometry  (GC-MS)  method, 
developed  by  EPA,  for  total  aromatics 
determination. 

Most  commenters  opposed  the 
method  proposed  by  EPA.  One 
commenter  recommended  delaying 
selection  of  a  lab  test  method  until  the 
procedure  can  be  evaluated  and 
completely  developed.  Commenters  also 
criticized  the  method  for  its  cost,  the 
amount  of  time  the  method  demands, 
and  because  industry  feels  that  the 
method  will  require  highly  specialized 
staff.  One  commenter  stated  that  the 
proposed  method  was  so  incomplete 
that  it  was  not  possible  to  provide 
detailed  technical  comments  on  it.  Most 
commenters  suggested  that  EPA  adopt 
ASTM  method  D-1319,  a  fluorescent 
indicator  absorption  method. 

EPA  has  decided  to  adopt  the 
proposed  method,  the  GC-MS,  as  the 
single  regulatory  method  for  the 
determination  of  total  aromatics. 
However,  because  the  method  is 
relatively  new,  leaving  industry  little 
time  to  scrutinize  the  method,  the  final 
regulations  allow  use  of  ASTM  method 
I>-1319-93  until  January  1, 1997  for 
purposes  of  meeting  the  industry  testing 
requirements  under  section  80.65(e), 
provided  this  method  is  correlated  with 
the  GC-MS  method.  This  two  year 
transition  period  should  allow  sufficient 
time  for  industry  to  piuchase  equipment 
and  become  familiar  with  the  new 
method.  In  addition,  during  this  time 
period,  it  is  anticipated  that  EPA  and 
industry  can  discuss  any  problems  that 
might  arise  as  a  result  of  the  new 
method  being  promulgated.  Moreover, 
the  GC-MS  method  has  been  rewritten 
to  provide  more  detail  and  specificity. 

EPA  is  aware  that  industry  is 
uncomfortable  with  a  newly  developed 
method  that  has  not  had  the  usual 
round-robin  testing  or  extensive 
participation  by  ASTM.  However,  EPA 
believes  that  the  method  available,  D- 
1319,  is  so  archaic  when  compared  with 
present  day  technology,  and  has  such 
extremely  poor  accuracy  and  precision, 
that  it  is  necessary  to  develop  a  new 
method.  Fusthermore,  D-1319  has  not 
been  proven  effective  with  oxygenated 
fuels  even  though  the  updated  version 
does  include  a  multiplication  factor  to 


use  when  oxygenates  are  present.  EPA 
also  believes  that  it  does  not  have  the 
cho  ce  of  leaving  the  method  open  until 
the  JC-MS  could  be  evaluated  more 
thoi  jughly  given  the  timing  of  the  final 
rule  EPA  believes  the  GC-MS  is  a 
dep  indable,  accurate  and  precise 
met  lod  that,  with  the  aid  of  industry, 
can  >e  applied  in  the  near  future  to 
man  y  of  the  other  reformulated  gasoline 
para  meters.  The  eventual  use  for  several 
para  meters  should  somewhat  offset  the 
initi  d  cost.  EPA  also  believes,  based  on 
pers  mal  experience,  that  the  GC-MS 
appi  ratus  is  readily  usable  by 
com  }etent  lab  technicians  with  about 
one  Iveek  of  training.  It  is  less 
pers  annel-intensive  and  more  accurate 
than  the  D-1319  method. 

e.  Oxygen  and  Oxygenates.  EPA 
proi  osed  to  use  the  GC-Oxygenate 
Flan  le  Ionization  Detector  (OFID) 
metlod  for  determining  oxygen  content. 
Mainr  conmnenters  objected  to  the  OFID 
metlod  due  to  the  fact  that  ASTM  is 
still  reviewing  it  through  round-robin 
testi  ig  and  precision  information  is  not 
pres  jntly  known.  Commenters  were 
cone  emed  with  the  laboratory  time 
requ  ired  and  the  high  deterioration  and 
repli  icement  rate  cost  of  the  cracker 
reac  or.  Conunenters  were  also 
con(  emed  with  possible  increased 
dow  i-time  in  the  laboratory.  Most 
com  neuters  suggested  that  ASTM 
metlod  D-4815,  a  method  used  by 
indi  stry  diuing  the  winter  oxygenate 
seas  m,  be  used  for  testing  oxygenates. 
Som  9  commenters  also  suggested  the 
use  I  )f  portable  Infrared  (IR)  analyzers 
beca  use  of  their  low  cost  and  rapid 
resu  ts. 

EI  A  has  chosen  to  use  the  GC-OFID 
metl  lod  as  the  single  regulatory  method 
for  E  leasiuing  oxygen  content  and 
oxy{  enates.  As' with  the  aromatics 
dete  mination,  EPA  felt  compelled  to 
dev«  lop  a  new  method  given  the 
shot  comings  of  the  methods  presently 
aval  able.  However,  the  ASTM  method 
D-41 115-93  can  be  used  for  the 
com  )ounds  specified  in  the  method 
unti  January  1, 1997  to  meet  industry 
testi  ig  requirements  under  section 
80.6  i(e).  ASTM  method  D-4815  has 
beec  used  for  quite  some  time,  but  with 
the  ( ddition  of  heavier  oxygenates,  D- 
481 S  has  become  increasingly  difficult 
to  U!  B.  EPA  is  aware  that  there  has  been 
an  a  tempt  to  expand  the  scope  and 
rang  s  of  D-4815  to  include  heavier 
oxyf  enates  (as  set  forth  in  D-4815-93). 
HoM  ever,  the  longer  one  has  to  wait  to 
extn  ct  the  heavier  oxygenates,  the  more 
like]  r  it  is  that  hydrocarbons  will  be 
drav  n  out  with  the  oxygenates, 
intetfering  with  the  test  results.  In 
addi  ion,  EPA  is  not  satisfied  with  the 
accu  racy  of  D-4815.  The  reproducibility 


and  repeatability  factors  are  quite  large. 
Presently,  OFID  is  the  only  accurate- 
method  known  that  is  capable  of  testing 
for  oxygenates  at  all  ranges.  EPA 
believes  a  reliable,  accm^te  and  precise 
method  that  is  capable  of  testing  for 
oxygenates  at  all  ranges  is  required 
when  the  reformulated  gasoline 
requirements  go  into  effect. 

EPA  has  been  using  GC-OFID  for  four 
years.  During  that  period,  the  cradcer 
reactor  has  required  replacement  on 
only  one  occasion.  EPA  has  had  the 
opportimity  to  use  various  portable  IR 
methods  for  field  screening  tests  and 
has  been  pleased  with  the  results. 
However,although  these  are  excellent 
screening  devices,  they  are  not  presently 
at  the  stage  of  development  that  would 
allow  their  use  as  a  regulatory 
enforcement  method. 

f.  Sulfur.  EPA  proposed  to  use  an 
inductively  coupled  plasma  atomic 
emission  spectrometer  (ICP-AES) 
method  for  sulfur  analysis  that  was 
developed  at  EPA's  laboratory.  Most 
commenters  were  opposed  to  this 
method  because  it  is  an  unproven 
technology,  because  it  is  very  expensive, 
and  because  there  are  no  substantial 
benefits  received  from  this  technology 
that  are  not  also  available  through 
existing  methods.  It  was  also  thought 
not  to  be  practical  in  a  refinery 
environment.  Commenters  suggested  the 
use  of  ASTM  D-4045,  ASTM  D-2622,  or 
ASTM  D-4294. 

After  considering  the  comments,  EPA 
has  chosen  ASTM  D-2622-92,  an  x-ray 
spectrometry  method,  as  the  regulatory 
sulfur  test  method.  This  is  a  newer 
version  of  the  same  test  method  that  is 
used  for  testing  sulfur  in  the  low  sulhu 
diesel  fuel  program.  Industry  should 
already  be  on-line  with  this  method 
since  tiie  diesel  program  went  into  effect 
on  October  1, 1993.  The  newer  version 
has  correction  factors  to  adjust  for  the 
interference  from  oxygenated  product. 

g.  Olefins.  EPA  proposed  to  use  the 
ASTM  method  D-1319-88  to  determine 
olefin  content.  Most  conunenters  were 
in  favor  of  this  method  since  there  are 
no  other  standard  methods  for  olefins 
from  which  to  choose  at  this  time.  Most 
commenters  pointed  out  that  the 
method  is  not  as  accurate  as  it  should 
be.  Comments  were  made  that  the 
method  was  updated  in  1989  (D-1319- 
89).  Comments  were  made  that  the 
method  would  not  detect  any 
oxygenates  present,  but  that  the  results 
can  be  normalized  to  determine  the 
amount  of  oxygen  present  using 
multiplications  factors. 

EPA  has  chosen  the  ASTM  method  D- 
1319-93,  Fluorescent  Indicator 
'  Absorption  method  (FIA)  as  the  single 
regulatory  method  to  determine  olefin 
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content.  EPA  has  chosen  this  method 
because  there  are  no  alternative 
methods  available.  EPA  believes  that  an 
accuracy  greater  than  is  possible  with 
the  D-1319  method  is  desirable  and 
looks  forward  to  working  with  industry 
to  develop  a  suitable  GC-MS  method  to 
detect  olefins  in  the  near  future.  The 
newest  version.  ASTM  D-1319-93,  was 
chosen  because  it  contains 
multiplication  factors  to  determine  the 
amount  of  oxygen  present. 

3.  Enforcement  Test  Tolerances 

EPA  has  chosen  to  set  forth 
enforcement  test  tolerances  in  the 
preamble  of  this  regulation  for  oxygen, 
benzene,  and  RVP,  the  three  parameters 
that  will  be  subject  to  enforcement 
testing  for  minimum  and/or  maximum 
levels  under  the  simple  model. 

Commenters  suggested  that  EPA 
should  set  enforcement  test  tolerances 
for  all  seven  parameters.  One 
commenter  stated  the  belief  that  EPA  is 
required  by  the  Clean  Air  Act  to  set 
enforcement  test  tolerances.  Many 
commenters  requested  enforcement 
leniency  downstream  so  that  pipelines, 
while  attempting  to  stay  in  compliance, 
do  not  force  refiners  to  produce 
reformulated  gasoline  at  even  lower 
specifications  than  the  regulations 
require. 

a.  Issues  Regarding  Whether 
Enforcement  Test  Tolerances  Are 
Required.  There  are  three  specific 
provisions  in  the  section  211(k)  that 
refer  to  establishing  test  tolerances.  The 
first,  section  211(k)(3)(A),  establishes  a 
formula  fuel  as  the  statutory  minimum 
for  VOC  and  toxic  emissions  reductions, 
if  the  formula  fuel  is  more  stringent  than 
the  performance  standards  found  in 
section  211(k)(3)(B).  The  formula 
includes  a  miniraiun  oxygen  content  of 
2.0  wt.  %  "subject  to  a  testing  tolerance 
established  by  the  Administrator."  This 
provision  is  inapplicable,  however,  as 
EPA  has  determined  that  the 
performance  standards  in  section 
211(k)(3)(B)  are  more  stringent  than  the 
formula  fuel. 

Second,  section  211(k)(4)(C)  of  the 
Act  requires  that  EPA  establish 
"appropriate  measures  of,  and 
methodology  for,  ascertaining  the 
emissions  of  air  pollutants  (including 
calculations,  equipment,  and  testing 
tolerances)."  Tlus  provision  addresses 
technical  issues  regarding  measurement 
or  determination  of  emissions  of  various 
air  pollutants,  and  does  not  require  that 
EPA  establish  enforcement  test 
tolerances.  Congress  most  likely 
expected  that  individual  vehicle  testing 
by  refiners,  importers,  and  EPA  would 
be  the  basis  for  quantifying  the 
emissions  reductions  from  reformulated 


gasolines,  with  certification  of 
reformulated  gasoline  based  on  such 
individual  test  programs.^  In  using  a 
large  data  base  from  several  vehicle  test 
programs  EPA  has  exercised  the 
authority  provided  under  this  provision, 
and  has  established  emissions  models 
that  are  much  more  accurate  and 
reliable  predictors  of  emissions 
performance  than  individual  vehicle 
test  programs.  Variabifity  in  test  results 
was  accoimted  for  in  the  modeling 
process  itself,  so  that  the  models 
include  a  "test  tolerance"  based  on 
averaging  of  test  results  from  the  vehicle 
test  programs  underlying  the  emissions 
models. 

EPA  has  established  appropriate  test 
procedures  for  use  with  the  model,  but 
they  measure  not  air  pollution 
emissions  but  fuel  parameter  values 
needed  to  operate  the  model.  40  CFR 
80.46.  EPA  has,  however,  established 
test  tolerances  to  determine  when  fuel 
parameter  values  are  acceptable  for  use 
in  the  model,  as  well  as  limits  on  the 
range  of  the  parameters  for  the  model. 
Where  a  refiner  or  importer  seeks  to 
augment  the  emissions  model  through  a 
vehicle  test  program,  EPA's  regulations 
also  include  provisions  on  testing  and 
calculations,  and  account  for  test 
tolerances  through  the  averaging  of 
vehicle  test  results.  EPA  believes  these 
fully  implement  any  requirement  to 
establish  test  tolerances  in  a  context 
where  an  emissions  model  is  the 
methodology  to  determine  air  pollutant 
emissions. 

Some  commenters  point  to  language 
of  various  legislators  made  during  the 
floor  debate  on  the  Clean  Air  Act 
Amendments  of  1990.  In  the  floor 
debate,  various  Congressmen  made 
general  statements  on  the  issue  of 
whether  EPA  must  provide  enforcement 
tolerances  imder  section  211(k)(4)(C).« 


<^  While  CongTBM  apparently  expected  that  EPA 
would  in  all  likelihood  establish  ■  vehicle  testing 
program  to  measure  emissions  and  certify 
reformulated  gasoline,  EPA  has  instead  adopted  an 
emission  model  that  is  built  on  many  different  (est 
programs.  To  the  extent  "calculations,  equipment, 
and  testing  tolerances"  is  still  relevant  in  this 
context,  it  is  taken  to  address  testing  needed  to  use 
the  model,  such  as  testing  of  a  gasoline  to  obtain 
data  for  input  into  the  model.  The  test  procedures 
adopted  by  EPA  typically  include  provisions 
designed  to  address  test  variability.  In  addition 
EPA's  regulations  specify  test  tolerances  for  various 
parameters,  such  as  when  a  refmer  and  an  outside 
laboratory  measure  the  fuels  parameters,  and 
specify  the  acceptable  range  for  such  parameters  in 
using  the  model. 

•See,  e.g..  statement  by  Congressman  Hall  at  136 
Cong.  Rec.  Hi  2901  (October  26. 1990.)  "A 
reasonable  testing  tolerance  is  expressly  provided 
for  oxygen  in  new  211(k)(2)(B).  Under  211(k)(4)(C). 
EPA  must  also  establish  reasonable  testing 
tolerances  for  all  other  aspects  of  this  prt>gram,  to 
minimize  cost  and  make  it  workable  and  veriflable 
in  the  real  world.  EPA  i»  specifically  expected  to 


There  is  no  clear  indication  in  these 
statements  that  Congress  intended  in 
section  211(k)(4)(C]  to  mandate  changes 
in  the  numerical  standards  adopted  by 
EPA,  or  to  mandate  a  regulatory  exercise 
of  enforcement  discretion.  Instead  these 
floor  debate  statements  are  most 
reasonably  read  as  indicating  that  EPA 
should  establish  reasonable  testing 
tolerances  in  the  procedures  and 
methodologies  adopted  to  quantify  air 
pollutants  for  the  reformulated  gasoline 
and  anti-dumping  programs,  so  that  the 
regulated  community  and  EPA  can 
measure  these  air  pollutants  in  a 
workable,  verifiable  manner  without 
undue  cost.  EPA  believes  that  its 
regulations  fully  implement  this 
objective.  To  the  extent  these  statements 
during  the  floor  debate  are  read  to  imply 
that  "testing  tolerances"  should  be 
interpreted  the  same  for  purposes  of 
section  211(k)(2)(B)  and  211(k)(4)(C). 
EPA  respectfully  rejects  this 
interpretation  as  contrary  to  the  intent 
of  Congress  as  expressed  in  the  language 
of  the  Act.  Furthermore,  floor  debate 
quotes  are  not  authoritative  as  to  the 
meaning  of  the  Act,  especially  where 
such  statements  are  contrary  to  the 
language  of  the  Act  itself. 

Tne  third  relevant  statutory  provision 
is  section  211(k)(2)(B).  There  Congress 
tied  the  testing  tolerance  requirement  to 
the  level  of  the  standard  itself.  This 
provision  establishes  a  minimum 
oxygen  content  requirement  for  the 
reformulated  gasoline  of  "2.0  percent  by 
weight  (subject  to  a  testing  tolerance 
established  by  the  Administrator)". 
Unlike  section  211(k)(4)(C).  which 
addresses  technical  issues  regarding 
measurement  of  air  pollutants,  this 
provision  addresses  the  level  of  the 
standard  itself  and  compliance  with  the 
oxygen  content  requirement.  EPA 
interprets  this  as  requiring 
establishment  of  a  reasonable  testing 
tolerance  for  the  oxygen  content 
requirement.  As  in  the  winter  time 
oxygenated  gasoline  program,  EPA  is 
establishing  this  tolerance  as  0.30  wt.% 
oxygen.  Unlike  section  211(k)(4)(C), 
there  is  no  explicit  requirement  that  this 
tolerance  be  incorporated  into  the 
regulations,  and  given  the  nature  of  an 
enforcement  testing  tolerance  EPA  is  not 
adopting  it  as  a  rule. 

b.  The  discretionary  nature  of 
enforcement  test  tolerances.  As 
discussed  above,  enforcement  test 
tolerances  are  not  required  by  the  Act 
except  for  oxygenate  testing  pursuant  to 
section  211(k)(2)(B),  and  even  there. 
Congress  left  to  EPA's  discretion  at  what 


promptly  establish  such  tolerance  limits.  Similar 
reasonable  tolerances  are  intended  for  the  CO 
program  in  21  l(m)." 


level  such  tol^ance  should  be  set  as 
well  as  any  criteria  EPA  would  use.  EPA 
has  carefully  considered  the  many 
comments  regarding  test  tolerances.  Any 
test  tolerance  would  involve 
establishing  a  policy  that  the  Agency 
would  forego  an  enforcement  action 
unless,  in  testing  an  enforcement 
sample,  EPA  foimd  that  a  standard  was 
exceeded  by  a  set  amount.  Other         - 
appropriate  conditions  could  also  be 
required,  such  as  evidence  that  the 
regulated  party  conducted  appropriate 
sampling  and  testing.  Establishing  an 
enforcement  tolerance  based  on  testing 
or  any  other  factor  is  a  matter  solely 
within  the  Agency's  enforcement 
discretion,  and  is  not  addressed  by 
section  2 1 1  (k) ,  except  for  purposes  of 
the  oxygen  content  requirements  of 
section  211(lc)(2)(B).  As  described 
below,  EPA  has  decided  to  announce  its 
current  position  on  enforcement  test 
tolerances  with  respect  to  several  of  the 
emission  and  content  standards 
specified  for  reformulated  gasoline 
subject  to  the  simple  model. 

EPA  is  aware  that  as  a  result  of  the 
gasoline  volatility  regulations  at  40  CFR 
80.27-28,  many  pipelines  only  accept 
gasoUne  which  tests  below  the  RVP 
standard  minus  a  margin  of  safety  set  by 
the  pipelines.  In  some  cases,  the  margin 
of  safety  set  by  the  pipelines  is  equal  to 
the  reproducibility  of  the  RVP  test 
method.  Many  commenters  expressed 
concern  that  a  similar  pipeline  policy 
also  would  apply  to  the  reformulated 
gasoline  maximum/minimum 
parameters.  Likewise,  EPA  is  concerned 
about  downstream  parties  who  have 
limited  control  over  the  quality  of  the 
product  received.  For  example,  gasoline 
in  the  custody  of  a  pipeline  or  terminal 
may  be  the  product  of  several 
commingled  refinery  shipments.  In  fight 
of  these  concerns,  EPA  intends  to 
withhold  prosecution  of  downstream 
parties  such  as  pipelines  and  terminals, 
where  proper  sampling  and  testing  by 
the  downstream  party  shows  that  the 
product  exceeds  standard  but  tests 
within  the  tolerance  set  by  EPA,  and 
where  there  is  no  reason  to  believe  that 
the  party  caused  the  gasoline  to  exceed 
the  standard. 

4.  Enforcement  Test  Tolerance  Values 

Almost  every  commenter  suggested 
that  EPA  use  reproducibifity  for 
enforcement  tolerances.  Commenters 
suggested  that  because  the  comparison 
of  test  results  from  different  laboratories 
is  inevitable,  it  is  necessary  to 
incorporate  an  appropriate  measure  of 
the  variability  between  laboratories. 

EPA  has  decided  in  its  discretion  to 
adopt  enforcement  test  tolerances  for 
certain  requirements  in  addition  to 


oxygei  content.  As  discussed  above,  the 
Clean  <  dr  Act  does  not  require 
enforc<  ment  testing  tolerances  for  the 
six  ref(  rmulated  gasoline  parameters 
other  t  lan  oxygen  (i.e.,  RVP. 
distills  tions,  benzene,  aromatics,  sulfur, 
and  ol(  fins).  In  addition,  only  three  fuel 
param(  ters  (RVP,  oxygen,  and  benzene) 
have  n  aximum  and/or  minimum 
standaj  ds  under  the  simple  model. 
Theref  ire,  these  simple  model 
parami  ters  are  the  only  ones  likely  to 
involv(  I  EPA  testing  for  enforcement 
purpos  Bs.  Although  not  required  to  do 
so,  EPi  i  has  decided  to  set  forth  in  the 
preami  ile  of  this  Rule  testing  tolerances 
for  the  e  parameters,  in  order  to  provide 
regulat  3d  entities  with  information  of 
interes  :  to  them  regarding  EPA's 
enforci  ment  program. 

In  fu  }ls  enforcement  programs  under 
Title  D  of  the  Clean  Air  Act,  EPA 
genera  ly  uses  data  obtained  from  its 
own  la  joratory  to  determine  the 
approf  riateness  of  any  testing  tolerance. 
At  the  iresent  time,  however,  sufficient 
data  n(  eded  to  determine  enforcement 
testing  tolerances  based  on  EPA 
laboral  ory  data  are  not  available. 
Theref  )re,  EPA  is  setting  initial  test 
tolerai  ces  sufficiently  large  to  assiue 
that  ar  y  competent  laboratory  testing  a 
confor  ning  sample  could  arrive  at 
results  that  would  indicate  that  the 
sampl(  was  not  in  violation.  However, 
EPA  a  ay  adopt  new  tolerances  as  data 
on  test  methods  are  developed,  as 
techno  ogy  changes,  or  as  further 
inform  ation  becomes  available 
concei  ding  the  precision  and  accuracy 
of  a  pa  rticular  method,  whether 
establi  shed  by  EPA  or  by  multiple 
testin;  protocol. 

The  :est  tolerance  is  only  to  be  used 
by  EPi  L  to  determine  whether  an 
enforo  iment  action  should  be  brought.  It 
is  EPA  s  contention  that  any  sample  that 
is  ove]  the  standard  is  in  violation. 
Howei  er.  no  enforcement  action  will  be 
brougi  t  if  the  sample  is  over  the 
standa  rd,  but  within  the  tolerance. 
Furthe  rmore,  refiners  and  importers 
may  m  >t  use  the  tolerance  to  expand  the 
applic  ible  standard.  If  the  refiner  or 
impon  Br  results  show  the  product  to  be 
above  he  standard,  then  the  product  is 
in  vio:  ition  regardless  of  whether  or  not 
it  is  w  thin  the  tolerance. 

To  b  Btter  establish  the  most 
appro]  iriate  test  tolerances,  EPA 
propo  es  a  joint  effort  between  EPA  and 
indusi  ry  to  develop  a  gasoline  standard 
vdth  k  lown  properties  which  could  be 
used  b  yr  all  laboratories  for  calibration 
purpo  les  and  for  detecting  laboratory 
biases 

EPy^  has  not  included  in  this 
Pream  )le  the  enforcement  tolerances  for 
VOC  a  id  NOx  emissions  performance, 


but  intends  to  issue  guidance  that 
includes  these  enforcement  tolerances 
within  the  next  several  months.  The 
tolerances  applicable  under  the  complex 
model  willbe applied  by  EPA  in  the 
manner  discussed  above. 

The  following  enforcement  tolerances 
currently  are  applicable  under  the 
simple  model: 

a.  RVP.  A  tolerance  of  0.30  psi  will  be 
allowed  for  RVP  in  order  to  be 
consistent  with  the  tolerance  level 
currently  used  in  the  gasoline  volatility 
program. 

b.  Oxygen.  The  oxygen  tolerance  will 
be  0.30  weight  percent  oxygen,  which  is 
consistent  with  the  test  tolerance 
currently  in  use  in  the  winter  oxygenate 
program. 

c  Benzene.  The  initial  test  tolerance 
for  benzene  is  0.21  voi%,  but  this 
tolerance  value  will  be  modified 
through  a  roimd-robin  testing  process 
that  is  intended  to  identify  a  more 
appropriate  test  tolerance  for  benzene. 
Under  this  approach,  the  0.21  vol% 
initial  benzene  tolerance  will  be  used 
only  until  January,  1996,  when  the 
modified  benzene  tolerance  will  apply. 

The  process  for  identifying  the  new 
benzene  tolerance  will  involve  a  round- 
robin  testing  program  to  be  carried  out 
cooperatively  by  EPA  and  the  American 
Petroleum  Institute  (API).  This  testing 
program  will  involve  testing  by  a 
niunber  of  laboratories  selected  by  EPA 
and  API,  in  accordance  with  a  round- . 
robin  testing  protocol  that  will  be 
developed  jointly  by  EPA  and  API.  The 
purpose  of  the  testing  program  is  to 
identify  the  lab-to-lab  reproducibility 
that  exists  among  high-caliber 
laboratories  that  follow  good  laboratory 
procedures  including  procedures 
dealing  with  quaUty  assurance  and 
quality  control,  and  where  all 
reasonable  steps  have  been  taken  to 
achieve  high  lab-to-lab  correlation.  The 
testing  program  generally  will  follow 
the  round-robin  methodology  used  by 
the  American  Society  of  Testing  and 
Materials  (ASTM).  EPA,  API,  and  the 
laboratories  involved  also  will  attempt 
to  improve  lab-to-lab  correlations, 
through  use  of  a  gasoline  matrix  with 
known,  repeatable  properties. 

The  new  tolerance  will  be  determined 
fixim  the  reprodudbihty  standard 
deviation  resulting  from  the  round-robin 
in  such  a  way  that  the  Agency  can  be 
95%  certain  that  materials  tested  at  the 
standard  plus  the  tolerance  are  in  fact 
over  the  standard.  The  above 
calculations  will  be  used  to  establish  the 
tolerance  regardless  of  whether  the 
resulting  value  is  less  than  or  greater 
than  0.21  vol%.  but  the  value  will  not 
be  greater  than  0.30  vol%  regardless  of 
the  results  of  the  testing  program. 
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The  rouind-robin  testing  is  to  be 
completed  by  January  1, 1995,  statistical 
analysis  of  the  test  results  will  be 
completed  by  June  1, 1995.  the  new 
tolerance  will  be  announced  by  EPA  by 
July  1, 1995,  and  the  new  tolerance  will 
be  effective  beginning  in  January,  1996. 
In  the  event  the  round-robin  testing 
program  is  not  completed  by  January. 
1995,  the  benzene  tolerance  will  be  0.03 
vol%  beginning  in  January,  1996, 
provided  that  the  failure  to  complete  the 
program  is  through  no  fault  of  EPA.  If, 
however,  the  testing  program  failure  is 
EPA's  fault,  or  if  the  testing  program  is 
completed  in  accordance  with  the 
round-robin  testing  protocol  and  the 
testing  data  is  submitted  to  EPA  by 
January  1, 1995,  the  initial  0.21  vol% 
benzene  tolerance  vsrill  continue  to 
apply  beyond  January,  1996.  If,  through 
EPA's  fault,  the  announcement  of  the 
tolerance  is  delayed  beyond  July  1, 
1995,  the  new  tolerance  will  become 
effective  six  months  following 
announcement  of  the  new  tolerance, 
and  until  then  the  tolerance  of  0.21 
vol%  will  apply. 

C.  Independent  Sampling  and  Testing 
Requirements 

In  its  1992  supplemental  proposal, 
EPA  proposed  that  refiners  and 
importers  would  be  required  to  carry 
out  a  program  of  independent  sampling 
and  testing  of  reformulated  gasoline  that 
is  produced  or  imported.  57  FR  13445. 
Only  refiners  commented  on  this 
proposal;  without  exception,  these 
comments  were  critical.  Nevertheless, 
EPA  has  retained  the  independent 
sampling  and  testing  requirement  in  the 
final  rule,  with  certain  revisions  based 
on  comments,  for  the  reasons  contained 
in  the  1992  SNPRM  and  in  today's 
notice. 

In  the  1992  SNPRM.  EPA  explained 
the  reasons  for  the  independent 
sampling  and  testing  requirement. 
Independent  sampling  and  testing 
would  flag  errors  in  refiner  or  importer 
analysis  and  allow  corrections  of  either 
noncomplying  product  or  of  the 
accoimting  books  kept  by  these  parties. 
These  errors  could  be  caused  by 
mistakes  in  sample  collection,  sample 
analysis,  by  bias  in  the  refiner's  or 
importer's  sampling  and/or  testing 
system,  by  inadvertent  mistake,  or  by 
outright  cheating. 

In  addition,  EPA  expects  that 
reformulated  gasofines  will  almost 
always  be  combined  in  the  fungible 
gasoline  distribution  system  after  it 
leaves  the  refinery,  and  in  many  cases 
such  fungible  mixing  will  occur  before 
the  gasoUne  leaves  the  refinery  or  is 
transferred  by  the  refiner  to  another 
party.  Once  fungible  mixing  occiirs. 


there  is  no  opportimity  to  look  behind 
the  refiner's  or  importer's  test  result 
records,  except  for  those  limited  cases 
where  EPA  inspects  reformulated 
gasoline  at  the  refinery  before  fungible 
mixing  of  the  gasoline  occurs.  This 
problem  is  amplified  by  the  averaging 
option  available  for  refiners  and 
importers.  Once  a  batch  of  reformulated 
gasoline  becomes  mixed  with  other 
batches  from  the  same  or  different 
refiners  or  importers.  EPA  is  no  longer 
able  to  test  this  fungible  mixture  to 
determine  compUance  with  either  per- 
gallon  or  averaging  standards.  EPA  can 
then  only  sample  and  test  for 
compliance  with  the  maximum  and 
minimum  requirements,  and  has  to  rely 
on  the  refiner's  or  importer's  records 
and  test  results  to  verify  the  accuracy  of 
averaging  and  credit  reports  that  are 
submitted. 

Sampling  and  testing  by  EPA  would 
therefore  normally  be  a  vafid  check  only 
for  maximimi  and  minimum 
requirements,  and  will  not  provide  a 
means  of  verifying  whether  the 
individual  gasolines  contained  in  a 
fungible  mixture  met  the  reformulated 
gasoline  per-gallon  or  a\-erage  standards 
when  produced.  Absent  independent 
sampling  and  testing,  therefore,  there 
would  be  little  or  no  means  of  verifying 
whether  reformulated  gasoline  met 
standards,  or  whether  reports  of  credit 
creation  are  accurate. 

Commenters  on  the  proposed  rule 
cited  a  number  of  reasons  the 
independent  sampling  and  testing 
requirements  should  be  revised  or  not 
be  made  final.  One  commenter  stated 
that  independent  sampling  and  testing 
is  imnecessary  and  redundant  to  other 
enforcement  requirements  included  in 
the  reformulated  gasoline  program,  such 
as  penalties  for  noncompliance,  the 
quahty  assiusnce  sampling  and  testing 
defense  element,  gasoline  quality 
surveys,  recordkeeping,  and  attest 
engagements. 

While  these  enforcement 
requirements  in  the  final  rule  are 
important,  their  focus  is  different  from 
the  focus  of  independent  sampling  and 
testing.  Quahty  assurance  sampling  and 
testing  is  a  required  showing  for  most 
parties  presumed- Uable  for  downstream 
violations  that  is  intended  to  monitor 
compliance  with  the  maximum  and 
minimum  requirements,  and  is  not 
intended  to  monitor  the  accuracy  of  the 
per-batch  properties  refiners  and 
importers  enter  into  their  records.  The 
recordkeeping  requirements  do  not  play 
a  verification  role;  records  kept  by 
refiners  and  importers  are  only  as 
acciirate  as  the  information  entered  by 
these  parties.  The  gasoline  quality 
surveys  monitor  the  overall  quality  of 


gasoline  being  used  in  a  covered  area 
during  the  survey  periods,  but  the 
capacity  of  surveys  to  detect  cheating  by 
refiners  and  importers  is  limited. 
Surveys  will  take  place  in  any  covered 
area  during  only  several  weeks  per  year. 
In  addition,  the  gasoUne  used  in  a 
covered  area  is  a  mixture  of  the 
gasolines  produced  or  imported  by  a 
large  nimiber  of  refiners  and  importers, 
often  hundreds  or  thousands  of  miles 
distant  from  the  covered  area.  Surveys 
would  not  be  expected  to  detect 
improper  deviations  in  gasoline 
properties  from  the  properties  reported 
by  one  or  several  of  these  refiners  or 
importers. 

"The  procedures  specified  for  attest 
engagements  were  specifically  designed 
to  not  overlap  with  the  independent 
sampling  and  testing  provisions.  In  any 
event,  in  most  cases  attests  would  not  be 
capable  of  detecting  errors  or  cheating 
in  sample  analysis;  an  auditor  only  can 
review  the  information  contained  in  a 
refiner's  records,  and  is  not  able  to 
collect  and  analyze  samples  of  gasoline 
produced  months  prior  to  the  attest 
engagement. 

These  and  other  components  of  EPA's 
enforcement  program  for  reformulated 
gasoline  are  not  f.ble  on  their  own  to 
address  the  main  focus  of  the 
independent  sampling  and  testing 
program — the  accuracy  of  the  individual 
batch  determinations  made  by  refiners 
and  importers.  These  determinations 
must  be  acciu'ate  to  achieve  compliance 
with  either  the  per-gallon  or  averaging 
standards.  Given  the  fungible  mixing  of 
reformulated  gasoline  both  within  a 
refinery  or  import  facility  and  in  the 
gasoline  distribution  system,  EPA  is  not 
able  to  check  the  accuracy  of  these 
individual  batch  determinations. 

CompUance  with  the  reformulated 
gasoUne  requirements  also  involves 
accurately  analyzing  many  more 
gasoline  components  than  is  required 
under  any  of  EPA's  prior  motor  vehicle 
fuel  regulations.  This  additional 
complexity  both  increases  the  need  for 
refiner  or  importer  accuracy,  and  makes 
it  that  much  harder  for  EPA  to  check 
compliance  after  gasoline  has  been 
fungibly  mixed.  EPA  believes  the 
independent  sampling  and  testing 
program  is  a  reasonable  response  to 
these  circumstances,  and  draws  a 
reasonable  balance  between  EPA's 
enforcement  needs  and  the  desirability 
of  maintaining  a  highly  fungible 
gasoline  distribution  system. 

Other  commenters  stated  that 
independent  sampling  and  testing  was 
unnecessary  because  the  fungible 
gasoline  distribution  system,  and 
contractual  commitments,  will 
guarantee  product  compUance.  EPA 


believes  that  product  specifications  will 
be  set  by  pipelines  or  gasoline  sales 
contracts  for  refonnulated  gasoline, 
however  these  specifications  are 
expected  to  address  only  the  minimuin 
and  maximum  requirements  and  time 
and  place  of  use  restrictions.  EPA  does 
not  believe  these  specifications  will 
focus  on  whether  a  particular  batch  of 
reformulated  gasoline  was  produced  on 
average  or  per-gallon,  or  on  the  specific 
parameter  values  of  the  batch,  provided 
the  values  are  within  the  maximum  and 
minimmn  requirements.  As  a  result, 
gasoline  specifications  do  not  obviate 
the  need  for  independent  sampling  and 
testing. 

Several  commenters  cited  cost  as  a 
basis  for  excluding  independent 
sampling  and  testing  from  the  final  rule. 
One  industry  group  commented  that  the 
costs  of  independent  sampling  and 
testing  will  be  $30  to  $40  million  per 
year 

EPA  believes  the  costs  of  independent 
samphng  and  testing  will  be 
significantly  smaller  than  this 
commenter  suggested.  EPA  has 
estimated  that  the  annual  costs  of  this 
program  element  will  be  between  $1.9 
and  $7.8  million  per  year.  A  copy  of  a 
memorandum  describing  EPA 
derivation  of  this  estimate  has  been 
placed  in  the  docket  for  this  rulemaking. 
EPA  believes  that  the  principal 
difference  between  the  industry  and 
EPA  cost  estimates  is  that  the  industry 
assumes  it  will  be  necessary  for  each 
refinery  to  have  an  independent  sampler 
in  place  24  hours  per  day,  365  days  per 
year.  As  a  result  of  this  assvunption, 
industry  assigns  an  annual  cost  of  $32 
million  for  sample  collection  only.  This 
assumption  is  not  justified.  While  some 
high-volume  refineries  producing  a 
large  percentage  of  reformulated 
gasoline  may  require  the  presence  of  an 
independent  sampler  much  of  the  time, 
most  refineries  will  produce  a  batch  of 
reformulated  gasoline  less  frequently 
than  every  day.** 

Several  commenters  stated  that  the 
costs  of  independent  sampling  and 
testing  will  be  disproportionately  high 


•  Industry  has  estimated  that,  nationwide,  175 
batches  of  gasoline  are  produced  per  day.  Only  t 
portion  of  these  will  be  of  reformulated  gasoline, 
and  of  these,  a  portion  will  be  produced  through 
in-line  blending  and  not  require  independent 
.sampling  and  testing.  The  number  of  batches  per 
day  that  will  require  independent  sampling  and 
testing  is  between  22  and  71.  There  are  about  200 
refineries  operating  in  the  United  States:  EPA 
believes  that  between  100  and  120  of  these  will 
produce  reformulated  gasoline  (excluding  refineries 
in  California  that  will  be  exempt  from  the 
indeoendent  sampling  and  testing  requirements). 
.\s  a  result,  EPA  estimates  that  on  average  refineries 
will  produce  one  batch  of  reformulated  gasoline 
I'ldi  requires  independent  sampling  and  testing 
every  1.4toS.Sday«. 
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for  SI  lall  refiners,  because  their  batch 
sizes  are  small  in  comparison  to  batch 
sizes  for  larger  refiners,  and  because 
inde  lendent  labs  may  not  be 
conv  >niently  located  relative  to  small 
refin  tries,  requiring  sample  shipping.  It 
is  tr^e  that  the  per-gallon  costs  of 
inde  lendent  sampling  and  testing  will 
be  la  ger  for  a  refinery  producing 
refor  nulated  gasoline  in  small  batches 
in  CG  mparison  to  the  per-gallon  costs  for 
a  re£  ner  producing  larger  batches. 
Neve  rtheless,  EPA  believes  this  cost 
difie  ence  is  insignificant.  For  a  20,000 
bant  batch,  a  small-sized  batch,  the 
per-j  illon  cost  of  independent  sampling 
and  1  BSting  would  be  $0.0003;  for  a 
50,01  0  barrel  batch,  the  per-gallon  cost 
wou  d  be  $0.0001. »  EPA  anticipates 
that  i  amples  collected  at  refineries 
locat  id  distant  from  any  reliable 
inde  tendent  laboratory  will  be  shipped 
to  th  t  laboratory,  but  does  not  believe 
such  sample  shipping  is  problematic  or 
costl !.  These  conclusions  are  based  on 
EPA  i  experience  in  conducting 
gaso!  ine  quality  inspections  throughout 
the  c  juntry  over  at  least  the  past  dozen 
yean ,  when  its  inspectors  have  shipped 
sevei  al  thousand  samples  per  year  to 
EPA'  5  laboratory  for  analysis. 

Co  nmenters  stated  that  the 
inde  >endent  sampling  and  testing 
requ  rements  will  result  in  delays  in  the 
niovi  ment  of  finished  reformulated 
gaso  ine  due  to  the  time  required  to 
resol  /e  test  result  discrepancies 
betw  jen  refiner/importer  laboratories 
and   idependent  laboratories,  or  that 
gaso  ine  found  to  violate  standards 
throi  gh  independent  sampling  and 
testi]  g  may  not  be  correctable  because 
the  g  isoline  in  question  will  be  in  the 
fung  ble  distribution  system  at  the  time 
the  v  lolation  is  determined. 

EP  \  does  not  believe  these  concerns 
creat  i  a  basis  for  excluding  the 
inde  >endent  sampling  and  testing 
requirements.  EPA  does  not  construe 
the  independent  sampUng  and  testing 
prov  sions  to  require  refiners  or 
impc  rters  to  hold  gasoUne  at  the 
refin  try  or  import  facility  until  the 
inde  lendent  testing  is  completed.  In  the 
even  of  a  discrepancy  between  the 
refin  jry/importer  test  result  for  a 
gaso  ine  batch  and  the  independent 
laboi  itory  test  result  for  that  batch,  EPA 
antic  pates  the  refiner/importer  will 
corrt  ::t  the  batch  values  it  claims:  if  the 
stan<  ard  for  the  parameter  in  question 
is  be  ng  met  on  average,  the  value  for 
that  >arameter  used  in  calculating 
com  iliance  would  be  changed  (if  the 


sami 
$42 
of  10^ 
$272, 


M  ^A  estimates  the  cost  to  collect  and  store  a 
will  be  $230,  and  the  analysis  costs  will  be 
(h^sed  on  an  analysis  cost  of  S415  and  analysis 
of  the  samples  collected  at  a  rermery),  or 


correct  parameter  value  is  within  the 
per-gallon  maximum). 

In  the  case  of  gasoline  subject  to  the 
per-gallon  standards,  and  in  the  case  of 
the  per-gallon  minimum  and  maximum 
standards.  EPA  believes  refiners  and 
importers  will  be  able  to  avoid  the 
situation  where,  subsequent  to  the 
gasoline  leaving  the  refinery  or  import 
facility,  the  gasoline  is  discovered  to 
violate  these  standards.  Refiners  and 
importers  will  avoid  this  situation  in 
several  ways.  First,  refiners  and 
importers  will  have  the  results  of  their 
own  tests  before  the  gasoline  leaves  the 
refinery  or  import  facility,  and  the  final 
rule  requires  that  these  tests  must 
indicate  the  gasoline  meets  all 
standards.  Second  EPA's  experience  is 
that  refiners  and  importers  produce 
gasoline  subject  to  per-gallon  standards 
with  a  "margin-of-safety"  sufficient  to 
ensure  tests  by  others  do  not  indicate 
the  gasoline  fails  to  meet  the  standards. 
Third,  with  regard  to  tests  pursuant  to 
the  independent  sampling  and  testing 
requirement,  refiners  and  importers 
presumably  will  select  only  high-caliber 
independent  labs,  and  will  closely 
correlate  with  them,  making  the 
possibility  of  conflicting  test  results 
imlikely.  Fourth,  the  independent  lab 
results  do  not  have  to  exactly  match  the 
refiner-  or  importer-test  results,  but 
rather  have  to  be  within  a  range  that  is 
specified  in  the  final  rule.  Lastly,  test 
results  by  regulated  parties  downstream 
of  the  refinery  or  import  facility  (e.g.. 
pipelines,  terminals),  or  by  EPA,  would 
not  be  a  basis  for  concluding  gasoline 
violates  a  per-gallon  minimum  or 
maximum  standard  unless  the  test  result 
exceeds  the  standard  plus  an 
enforcement  tolerance.  Enforcement 
tolerances  are  discussed  in  another 
section  of  this  preamble. 

Nevertheless,  in  a  situation  .where 
these  mechanisms  fail  and  a  refiner  or 
importer  learns,  through  tests  by  EPA  or 
others,  that  a  parameter  value  for  a 
gasoline  batch  subject  to  the  .per-gallon 
standard  violated  Uiat  standard,  or  for  a 
gasoUne  batch  subject  to  the  average 
standard  violated  a  per-gallon  minimum 
or  maximum  standard,  the  refiner  or 
importer  would  be  expected  to  correct 
the  violation. 

Several  commenters  raised  concerns 
over  the  logistics  and  safety  of  non- 
company  employees  entering  refineries 
to  collect  samples.  EPA  agrees  that  in 
order  to  comply  with  the  independent 
sampling  and  testing  requirements,  a 
refiner  or  importer  will  be  required  to 
make  arrangements  with  the 
independent  laboratory  that  address 
logistics  and  safety  issues.  A  refiner  or 
importer  would  be  expected  to  select  as 
its  independent  laboratory  a  company 


Federal  Register  /  Vol.  59.  No.  32  /  Wednesday,  February  16,  1994  /  Rules  and  RegulaUons     7767 


that  is  able  and  willing  to  commit  by 
contract  to  collect  samples  in  a  manner 
that  minimizes  interference  with 
refinery  or  importer  operations — to 
collect  samples  in  a  timely  manner,  and 
comply  with  company  safety 
requirements.  Because  refiners  and 
importers  are  given  the  latitude  to  select 
their  own  independent  laboratories, 
EPA  beUeves  these  parties  will  be  able 
to  identify  and  select  ones  that  are 
satisfactory. 

Several  commenters  stated  that 
independent  sampling  and  testing  will 
not  be  a  successful  deterrent  to  willful 
cheating,  because  a  cheater  can  buy  off 
its  "independent"  laboratory.  While  this 
type  of  fi-aud  is  always  possible,  EPA 
believes  it  is  considerably  more  difficult 
for  a  refiner  or  importer  intent  on 
cheating  to  falsify  reports  when  a 
second  company  has  to  be  brought  into 
the  conspiracy.  Given  the  consequences 
if  caught,  independent  laboratories  are 
unlikely  to  collaborate  with  a  refiner  or 
importer  to  falsify  reports  to  EPA.  False 
reporting  by  a  refiner,  importer,  or 
independent  laboratory  would 
constitute  a  criminal  violation  under  18 
U.S.C.  section  1001,  subject  to  monetary 
penalties  and  imprisonment,  and  EPA 
would  expect  to  seek  vigorous 
prosecution  of  such  a  case.  In  addition, 
the  final  rule  provides  that  any 
laboratory  that  fails  to  comply  with  the 
requirements  of  the  rule  is  subject  to 
debarment  or  suspension,  i.e.,  the 
company  that  operates  the  laboratory 
would  be  made  inehgible  for  any 
government  contracts,  and  would  be 
precluded  from  participating  in  the 
reformulated  gasoline  program. 

Another  criticism  made  of  the 
independent  sampling  and  testing 
provision  is  the  inconsistency  with  the 
requirements  for  conventional  gasoline, 
where  independent  sampling  and 
testing  is  not  required.  EPA  considered 
requiring  independent  sampling  and 
testing  for  conventional  gasoline,  but 
decided  to  treat  conventional  and 
reformulated  gasoline  differently  in  this 
regard.  EPA  believes  the  profit  incentive 
for  cheating  is  less  for  a  producer  of 
conventional  gasoline  than  for  a 
producer  of  reformulated  gasoline. 
Conventional  gasoline  does  not  require 
the  new  and  costly  refining  procedures 
necessary  for  reformulated  gasoline,  and 
will  not  be  sold  at  reformulated 
gasoline's  price.  In  contrast  to 
reformulated  gasoline,  conventional 
gasoline  is  subject  to  neither  time  and 
place  of  use  restrictions  nor  to  per- 
gallon  maximimis  and  minimums. 
Moreover,  an  enforcement  program  for 
reformulated  gasoline  that  is  more  strict 
than  for  conventional  gasoline  is 
appropriate  given  the  greater  air  quality 


concerns  in  the  areas  slated  to  receive 
reformulated  gasoline. 

EPA  considered  enforcement 
approaches  to  verifying  refiner  and 
importer  test  results  for  conventional 
gasoUne  that  are  less  burdensome  than 
independent  sampling  and  testing,  such 
as  the  approaches  that  were  suggested 
by  the  reformulated  gasoline 
commenters  and  are  discussed  below. 
These  middle-ground  approaches  were 
rejected  for  the  same  reasons  they  were 
rejected  for  the  reformulated  gasoline 
program — they  simply  would  not  be 
effective  as  test  verification 
mechanisms. 

As  a  result.  EPA  concluded  that  while 
independent  sampling  and  testing  is 
necessary  for  reformulated  gasoline, 
these  procedures  are  not  justified  for 
conventional  gasoline. 

Commenters  suggested  several 
alternatives  to  independent  sampling 
and  testing.  None  of  these  alternatives 
satisfy  the  program  needs  addressed  by 
independent  sampling  and  testing, 
however. 

Many  commenters  stated  that  EPA 
should  establish  a  program  of  EPA 
certification  of  refiner  and  importer 
company  laboratories,  and  participation 
in  roimd-robin  analysis  programs,  as  an 
alternative  to  independent  sampling  and 
testing.  Presumably  independent 
sampling  and  testing  only  would  be 
required  where  a  company  laboratory 
failed  to  obtain  EPA  certification. 
Commenters  cited  other  federal 
programs  that  include  the  laboratory 
certification  and^or  rotmd-robin 
approach,  including  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  and  federal  requirements  for 
petroleum  products  produced  to  meet 
military  specifications. 

EPA  does  not  believe  that  laboratory 
certification  and  round-robin  programs 
would  provide  sufficient  verification  of 
refiner  or  importer  testing  of 
reformulated  gasoline.  Programs  of  this 
type  generally  provide  information  on 
the  quality  of  work  a  given  laboratory  is 
capable  of  performing  under  optimal 
conditions:  they  shed  little  Ught  on  the 
quality  of  the  laboratory's  day-to-day 
work  which  is  the  main  focus  of  the 
independent  sampUng  and  testing 
requirement. 

Certification  by  EPA  or  another 
organization  would  determine  if  a 
laboratory  has  proper  equipment  and 
personnel  properly  trained  as  of  the  date 
of  the  certification,  but  would  provide 
no  certainty  of  the  ongoing  laboratory 
operation.  The  treatment  of  round-robin 
samples  by  laboratories  is  predictably 
special.  If  a  laboratory's  continued 
certification  is  contingent  on  the  quality 
of  its  analysis  of  samples  received  from 


EPA.  the  laboratory  would  be  expected 
to  assign  its  best  personnel  to  this  task, 
to  be  particularly  careful  in  the  analysis, 
and  probably  to  repeat  the  analysis 
enough  times  to  be  certain  a  correct 
result  is  obtained.  The  treatment 
received  by  round-robin  samples  may 
bear  little  resemblance  to  the  treatment 
normal  samples  receive.  Certainly, 
neither  laboratory  certification  nor 
roimd-robin  testing  would  constitute 
any  deterrent  to  a  willfully  cheating 
refiner  or  importer. 

EPA  believes  the  other  federal 
programs  that  use  laboratory 
certification  and/or  round-robins  are 
inappropriate  precedents  for  use  of 
these  approaches  in  the  reformulated 
gasoline  program.  In  the  case  of 
petroleum  products  produced  to 
military  specifications,  the  military 
presumably  receives  the  products 
produced  and  can  at  that  time  verify 
whether  the  products  meet  relevant 
standards  and  criteria.  This  type  of 
after-the-fact  verification  is  not  possible 
for  reformulated  gasoline  for  the  reasons 
that  have  been  discussed.  In  the  case  of 
facilities  regulated  under  the  NPDES 
program,  it  is  possible  to  verify  whether 
the  levels  of  pollutants  being  discharged 
by  the  facilities  are  consistent  with 
facility-specific  permits  that  have  been 
issued  through  EPA  inspections  that 
include  water  samples  collected  at  the 
facilities.  The  reformulated  gasoline 
situation  is  distinguished  from  the 
NPDES  program  because  fimgible 
mixing  that  often  occurs  within  the 
refinery  or  import  facility  would  render 
EPA  inspections  ineffective  as  a 
reformulated  gasoline  test  verification 
mechanism. 

Commenters  offered  other  alternatives 
to  independent  sampling  and  testing 
that  would  rely  on  random  refinery 
audits  by  independent  parties  or  by 
EPA,  or  of  verification-analysis  by  EPA 
of  a  representative  portion  of  the 
samples  analyzed  by  refiners  and 
importers.  EPA  rejected  these 
alternatives.  The  limitations  inherent  in 
EPA  refinery  or  import  facility 
inspections  that  result  from  fungible 
mixing,  discussed  above,  also  would 
apply  to  audits  conducted  by 
independent  parties.  A  program  that 
would  rely  on  EPA-conducted 
verification  analysis  of  certain  samples 
that  are  sent  to  EPA  by  refiners  or 
importers  raises  the  same  types  of 
concerns  that  occur  under  the  roimd- 
robin  approach.  Refiners  and  importers 
would  be  expected  to  analyze  samples 
that  also  are  sent  to  EPA  for  verification- 
testing  with  a  level  of  care  that  may  bear 
little  resemblance  to  normal  laboratory 
practices,  and  this  approach  would 
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provide  small  deterrent  to  the  willful 
cheater. 

Other  commenters  suggested  that  EPA 
should  rely  on  EPA-conducted 
inspections  at  refineries  and  at 
downstream  locations,  as  in  the  gasoline 
volatiUty  program.  EPA  intends  to 
conduct  inspections  like  these  under  the 
reformulated  gasoline  program,  but  does 
not  consider  them  to  be  replacements 
for  independent  sampling  and  testing. 
EPA  inspections  at  refineries  and  import 
facilities  wail  be  able  to  monitor  the 
refiner-  or  importer-claimed  properties 
for  reformulated  gasoline  only  if 
product  is  present  at  the  time  of  the  EPA 
inspection  that  has  not  been  fungibly 
mixed.  EPA  believes  this  will  often  not 
be  the  case.  Moreover,  the  refiner  or 
importer  is  required  to  submit  reports  to 
EPA  stating  the  claimed  properties  of  a 
batch  of  gasoline  only  at  the  conclusion 
of  each  quarter,  and  would  know  which 
gasoline  EPA  sampled  during  an 
inspection.  It  would  be  expected  that 
prior  to  filing  its  report  to  EPA,  a  refiner 
or  importer  would  verify,  and  re-verify, 
its  analysis  results  for  gasoline  that  had 
been  sampled  by  EPA.  A  willful  cheater 
coidd  simply  record  the  correct 
properties  for  gasoline  that  had  been 
sampled  by  EPA,  while  continuing  to 
report  bogus  properties  for  the 
remainder  of  the  gasoline. 

Inspections  conducted  by  EPA 
downstream  would  almost  always  be  of 
fungibly  mixed  gasohnes,  and  as  a  result 
would  be  vahd  only  for  checking 
comphance  with  the  maximum  and 
minimum  requirements;  downstream 
inspections  would  not  serve  as  a  check 
on  the  per-gallon  or  average  properties 
claimed  by  refiners  and  importers. 

It  is  relevant  to  note  the  difference  in 
enforcement  that  was  used  imder  the 
lead  phasedown  program,  as  contrasted 
with  the  enforcement  possible  under 
reformulated  gasoline.  Lead  phasedown 
was  similar  to  reformulated  gasoline  in 
that  refiners  and  importers  were 
required  to  meet  an  average  standard 
that  applied  to  gasoline  produced  or 
imported.  Unlike  reformulated  gasoline, 
however,  lead  phasedown  compliance 
was  based  only  on  the  volume  of 
gasoline  produced  and  the  amount  of 
lead  used  in  that  production — two 
categories  of  information  that  were 
easily  verified  after-the-fact  Lead  usage 
was  verifiable  because  EPA  required  all 
lead  manufacturers  to  report  to  EPA  the 
amount  of  lead  shipped  to  each  refinery. 
EPA  could  verify  the  voliune  of  gasoline 
produced  through  audits  of  refinery 
production  documents,  cross  checked 
with  refinery  sales  documents  and 
records  bom  transferees  of  refinery 
gasoline. 


Ui]  der  reformulated  gasoline, 
how(  ver,  this  type  of  after-the-fact 
verif  cation  of  refinery  or  importer 
repoi  ts  is  not  possible.  In  contrast  with 
voluj  ne  information,  routinely 
detei  nined  and  kept  by  all  parties  to 
gaso  ine  transactions,  die  properties 
relev  mt  to  reformulated  gasoline 
inclu  de  many  that  are  routinely 
detei  mined  only  a  single  time— by  the 
refin  ;r  laboratory — and  are  therefore  not 
susci  ptible  to  verification  and  cross 
chec  Ls. 

Oi  e  commenter  stated  that  EPA 
shou  d  require  independent  sampling 
and  iesting  only  for  identified  violators. 
EPA  has  rejected  this  option,  however, 
beca nse  of  difficulties  in  implementing 
such  an  approach.  The  limitations  in 
deteimining  refiner  or  importer  cheating 
in  ita  reports  to  EPA,  discussed  above, 
would  make  it  difficult  for  EPA  to  know 
or  prove  any  party  is  a  violator  in  this 
way.  Such  refiner-specific  imposition  of 
inde  )endent  sampling  and  testing 
wou  d  most  properly  be  based  on  proof 
of  re  Iner  violations  involving  improper 
prod  act  testing,  but  if  such  violations 
couli  1  be  doounented  easily,  or  even 
with  difficulty  but  reliably,  there  would 
be  li  tie  need  for  independent  sampling 
and  esting  to  begin  with.  It  is  precisely 
this  <  lifficulty  in  detecting  and 
doci  menting  testing  violations  that 
creal  es  the  need  for  independent 
sam]  ling  and  testing.  Violations  that  are 
susc  iptible  to  reliable  documentation. 
such  as  of  the  minimum  and  maximum 
requ  rements  or  of  the  time  and  place  of 
use  1  estrictions,  would  not  appear 
appr  jpriate  predicates  for  imposing 
inde  }endent  sampling  and  testing. 
Reqv  irements  of  this  type  are  not  the 
prim  ary  focus  of  independent  sampling 
and  esting.  Moreover,  if  non-testing 
vioh  tions  resulted  in  the  imposition  of 
inde  )endent  sampling  and  testing, 
alle(  3d  violators  would  likely  use 
prot  acted  litigation  to  avoid  the 
cons  jquence. 

Cc  mmenters  made  a  niunber  of 
sugg  jstions  as  to  changes  that  should  be 
mad  i  in  the  independent  sampling  and 
test!  ig  program  as  proposed.  One 
com  nenter  proposed  Uiat  EPA  should 
requ  re  independent  sampUng  and 
testi  ig  only  for  reformulated  gasoline 
that  neets  standards  on  average,  and  not 
for  r  {formulated  gasoline  that  meets 
stani  lards  per-gallon.  EPA  rejected  this 
opti(  n,  however,  for  the  reasons 
prov  ided  below. 

EI  A  could  inspect  reformulated 
gaso  ine  produced  to  meet  the  per- 
gall(  n  standard,  or  fungible  mixtiues  of 
per-  allon  gasolines,  and  gain 
reas  mable  certainty  that  &e  gasolines 
wen  produced  in  compliance  with  the 
per-  ;allon  standard.  This  is  the  type  of 


enforcement  program  used  for  other 
gasoline  rules  with  per-gallon  standards, 
such  as  volatility.  See  40  CTR  part  80. 
In  the  absence  of  averaging,  this  is  the 
type  of  enforcement  program  EPA  might 
expect  to  use  for  reformulated  gasoline. 

EPA  believes  that  most  reformulated 
gasoline  found  dowmstream  will  not  be 
per-gallon  gasoli'ie  only,  however,  but 
rather  is  likely  to  be  either  averaged 
gasoline  or  a  mixture  of  per-gallon  and 
averaged  gasoline,  and  therefore  not 
susceptible  to  downstream  verification 
of  refiner  and  importer  reports.  As  a 
result,  the  ultimate'  consequence  of 
removing  the  independent  sampling  and 
testing  requirement  fi'om  per-gallon 
gasoline  would  be  the  loss  of 
verification  over  most  refiner  and 
importer  reports  for  per-gallon 
reformulated  gasoline. 

One  commenter  said  that  EPA  should 
require  independent  laboratories  to  use 
the  same  test  methods  as  the  refinery. 
EPA  agrees  with  this  suggestion,  and 
has  incorporated  it  in  the  final  rule.  As 
discussed  in  the  test  method  section  of 
this  Preamble,  EPA  requires  refiners  and 
irnporters  to  use  the  regulatory  test 
methods  when  meeting  the  refinery  and 
import  facility  testing  requirements  in 
order  to  avoid  erroneous  test  results  due 
to  bias  among  test  methods.  For  the 
same  reason,  the  accuracy  of  test  results 
by  independent  laboratories  would  be 
compromised  if  independent 
laboratories  use  non-regxUatory  test 
methods.  The  commenter's  suggestion  is 
an  appropriate  solution  to  this 
possibility. 

Another  commenter  said  that  EPA 
should  reduce  the  length  of  time 
independent  laboratories  are  required  to 
retain  samples,  from  the  180-day  period 
in  the  proposal  to  60  days.  EPA  has 
retained  the  180-day  sample  retention 
period  to  allow  EPA  the  opportunity  to 
obtain  portions  of  samples  after  it 
receives  quarterly  reports  from  refiners, 
importers,  and  independent 
laboratories.  EPA  recognizes  that  certain 
types  of  analysis  results  become  less 
reliable  as  samples  age,  but  believes 
there  is  enough  information  to  be 
learned  from  samples  older  than  60  days 
to  justify  the  180-day  sample  retention 
requirement.' » 

Lastly,  one  commenter  said  that  EPA 
should  eliminate  the  requirement  that 
independent  laboratories  determine 


)|  Reid  vapor  pressure  is  the  fuel  paxameter  most 
susceptible  to  change  due  to  storage  time,  because 
the  more  volatile  fractions  of  a  fuel  sample  may  be 
lost  if  samples  are  not  properly  capped  and  stored 
at  cold  temperatures.  Even  in  the  case  of  RVP, 
however,  EPA's  experience  with  analyse*  of 
samples  that  have  been  stored  for  180  days  has  been 
that  the  RVP  of  sample*  decline  only  approximately 
0.2  psi.  which  is  a  change  sufficiently  small  that 
EPA  may  continue  to  use  the  samples. 
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certain  information  about  the  gasoline 
sampled,  including  the  batch  volume, 
storage  tank  identification,  and  the 
grade  of  gasoline.  EPA  proposed  that 
independent  laboratories  c^tain  this 
information  as  part  of  the  verification 
process  over  refiner  or  importer  rej)orts, 
and  continues  to  believe  it  is  necessary. 
For  example,  the  properties  of  gasoline 
produced  is  only  one  part  of  the   - 
information  necessary  for  demonstrating 
compliance;  the  volume  of  gasoline 
produced  with  given  properties  also  is 
necessary.  Information  on  storage  tank 
and  gasoline  grade  is  included  as  a 
means  of  confirming  the  gasoline 
sampled  and  tested  by  the  refiner  or 
importer,  and  that  by  the  independent 
laboratory,  is  the  same. 

D.  Downstream  Oxygenate  Blending 
Assumptions 

EPA  received  various  comments  on 
the  assiunptions  refiners  and  importers 
may  make  regarding  downstream 
oxygenate  blending  for  purposes  of 
calculating  the  properties  of 
reformulated  gasoline  blendstock 
intended  for  downstream  oxygenate 
blending  (RBOB).  Under  the  proposal, 
and  the  final  rule,  refiners  and 
importers  of  RBOB  are  responsible  for 
meeting  all  reformulated  gasoline 
standards,  except  the  oxygen  standard: 
downstream  oxygenate  blenders  are 
responsible  for  meeting  the  oxygen 
standard  for  reformulated  gasoline 
produced  using  RBOB.  In  order  to 
determine  compUance  with  the  non- 
oxygen  reformulated  gasoline  standards 
a  refiner  or  importer  must  calculate  the 
non-oxygen  parameter  values  for  the 
reformulated  gasoline.  To  do  this,  a 
refiner  or  importer  must  include  a  value 
for  the  oxygen  content  the  RBOB  will 
achieve  subsequent  to  downstream 
oxygenate  blending,  because  the  values 
of  non-oxygen  parameters  will  differ 
based  upon  the  type  and  amount  of 
oxygenate  blended  downstream. 'i 

EPA  proposed  that  refiners  and 
importers  of  RBOB  have  two  options  for 
the  oxyijen  content  value  used  in  their 


>3The  impact  of  blending  different  oxygenate 
types  and  amounts  on  the  non-oxygen  properties  of 
RBOB  Is  great  VOC  emissions  are  dramatically 
affected  b;'  changes  in  RVP,  yet  different  oxygenate* 
affect  RVP  very  differently;  elhanol  blended  above 
atwut  four  'olume  percent  (1.5  weight  percent 
oxygen)  ine -eases  the  RVP  of  the  resulting  gasoline 
by  1  psi,  wh'le  oxygenates  other  than  ethanol  cause 
very  little  or  10  change  in  RVP. 

Similarly,  trxlcs  emission*  perfonnance  and 
benzene  are  strongly  influenced  by  the  dilution 
effect  caused  by  oxygenate  blending,  yet  different 
oxygenates  must  be  blended  at  very  different 
volumes  to  result  in  the  same  oxygen  content  in  the 
gasoline  produced;  to  produce  gasoline  with  2.00 
weight  percent  oxygen,  for  example,  requires  5.4 
volume  percent  ethanol,  or  1 1.0  volume  percent 
MTBE. 


calculations  of  non-oxygen  parameters. 
A  refiner  or  importer  coidd  use  the 
actual  oxygenate  type  and  amotmt 
blended  with  the  RBOB,  provided  the 
refiner  or  importer  carries  out  a  program 
of  contractual  controls  and  quahty 
assurance  sampling  and  testing  over  the 
downstream  oxygenate  blending 
operation.  Under  the  second  option,  the 
refiner  or  importer  could  make  certain 
default  assiunptions  regarding  the  type 
and  amoimt  of  oxygenate  blended 
downstream.  EPA  proposed  that  this 
assumption  must  be  the  "worst  case" 
assumption  with  regard  to  the  oxygenate 
type,  and  volume  (within  the  oxygen 
minimum  and  maximum 
requirements).'^ 

One  commenter  suggested  that  EPA 
should  modify  the  nature  of  this  default 
assumption,  by  allowing  refiners  to 
designate  one  of  two  categories  of 
RBOB.  "ether-only  RBOB"  and  "any- 
oxygenate  RBOB."  These  categories 
would  have  different  assumptions  for 
oxygenate  type;  ether-only  RBOB  would 
be  assumed  to  be  blended  with  MTBE, 
and  any-oxygenate  RBOB  would  be 
assiuned  to  be  blended  with  ethanol. 
Notwithstanding  the  assumption  of 
MTBE  use  for  purposes  of  compliance 
calculations  for  ether-only  RBOB,  any 
ether  could  be  added  downstream  to  an 
ether-only  RBOB.  However,  it  would  be 
a  violation  to  add  an  alcohol  to  an  ether- 
only  RBOB.  This  commenter  stated 
further  that  the  amount  of  ox}'genate 
should  be  assumed  to  be  that  amoimt 
necessary  to  add  2.1  weight  percent 
oxygen,  the  annual  average  oxygen  level 
that  oxygenate  blenders  must  achieve 
for  reformulated  gasoline  produced 
using  RBOB  when  meeting  the  oxygen 
content  standard  on  average. 

EPA  has  generally  adopted  this 
suggestion  for  the  final  rule,  but  in  a 
slightly  modified  form. 

By  adopting  the  approach  suggested 
in  the  comments  EPA  is  in  effect  adding 
an  ether-only  designation  to  the  any- 
ox)'genate  designation  imphcit  in  EPA's 
proposal.  EPA  also  is  modifying  to  some 
extent  the  oxygen  content  and  type 
assumptions  that  refiners  must  make  if 
they  rely  on  this  RBOB  designation  in 
determining  compliance  with  the  VOC, 
toxics,  and  other  non-oxygen  content 
requirements  of  reformulated  gasoline. 
First,  refiners  and  importers  that 
produce  or  import  RBOB  are  required  to 
designate  the  RBOB  as  any-oxygenate 


RBOB,  or  as  ether-only  RBOB.m  These 
designations  are  in  addition  to,  but  must 
be  consistent  with,  the  specifications  for 
the  type{s)  and  amount(s)  of  oxygenate 
that  must  be  included  in  the  product 
transfer  docimients  for  RBOB.  Second, 
refiners  or  importers  that  do  not  meet 
the  requirements  for  a  quality  assurance 
program  over  downstream  oxygenate 
blending,  must  assume  that  ethanol  is 
blended  with  any-oxygenate  RBOB.  and 
that  MTBE  is  blended  with  ether-only 
RBOB.  For  both  types  of  RBOB,  the 
refiner  or  importer  must  assume  that  the 
amount  used  is  that  amoimt  sufficient 
for  the  gasoline  produced  to  have  2.0 
weight  percent  oxygen,  or 
approximately  5.70  volume  percent  in 
the  case  of  ethanol  and  approximately 
10.80  volume  percent  in  the  case  of 
MTBE.  Refiner  or  importer  oversight  of 
the  downstream  oxygenate  blending 
operation  is  not  required  if  a  refiner  or 
importer  relies  on  these  "worst  case" 
assumptions.  However,  as  noted  below, 
these  types  of  RBOB  must  be  segregated 
from  one  another. 

EPA  believes  these  assumptions 
regarding  the  type  of  oxygenate  used  are 
appropriate.  The  principal  risk  to  the 
environment  under  the  oxygen  use 
assumptions  is  that  an  oxygenate 
blender  will  blend  ethanol  with  ether- 
only  RBOB.  which  would  result  in 
reformulated  gasoline  that  probably 
would  support  neither  the  toxics  nor 
benzene  properties  claimed  by  the 
refiner  or  importer  of  the  RBOB  (due  to 
an  insufficient  dilution  effect),  nor.  in 
the  case  of  VOC-controlled  gasoline,  the 
claimed  RVP  nor  VOC  properties  (due  to 
RVP  increases  bom  ethanol).  On  the 
other  hand,  any-oxygenate  RBOB  will  be 
formulated  for  blending  with  ethanol,  • 
and  would  only  improve  for  all 
properties  if  blended  with  an  ether  such 
as  MTBE. 

Several  mechanisms  will  help  ensure 
ethanol  is  not  blended  with  ether-only 
RBOB.  Ether-only  RBOB  and  any- 
ox>'genate  RBOB  must  be  segregated 
throughout  the  distribution  system  to 
the  point  of  oxygenate  blending.  The 
product  transfer  documents  will 
identify  ether-only  RBOB  as  such, 
which  will  put  each  person  in  the 
distribution  network,  and  the  oxygenate 
blender,  on  notice  that  the  RBOB  is  not 
suitable  for  ethanol  blending.  Absent  a 
highly  unusual  situation,  a  distributor 
would  not  be  expected  to  dispense 
ether-only  RBOB  into  a  gasoline 


"The  worst  case  assumption  for  RVP  and  VOC 
emissions  performance  reduction  nvould  be  ethanol. 
at  the  oxygen  maximum  leveL  For  toxics  emission* 
performance  and  benzene,  the  worst  case  would  be 
the  oxygenate  providing  the  minimum  volume 
(nomially  ethanol)  at  the  oxygen  minimum  level. 


>4Any  oxygenate  RBOB  must  meet  all 
reformulated  gasoline  standard*  subsequent  to 
blending  with  any  of  the  following:  ethanol, 
methanol,  butanol,  MTBE,  TAME,  or  ETBE.  Ether- 
only  RBOB  must  meet  all  reformulated  gasoline 
standards  subsequent  to  blending  with  any  of  the 
following:  MTBE,  TAME,  or  ETBE. 
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delivery  truck  for  splash  blending, 
because  ethanol  is  the  only  oxygenate 
that  normally  is  splash  blended  in 
trucks.  In  addition,  it  is  likely  that  if 
ethanol  were  blended  with  VOC- 
controUed  ether-only  RBOB,  the 
resulting  gasoline  will  not  meet  the  RVP 
maximum  or  VOC  emissions 
performance  minimum  requirements, 
and  would  be  susceptible  to  detection 
through  EPA  inspections  or  quality 
assurance  programs  conducted  by 
regulated  parties. 

EPA  beOeves  the  volume  assumptions 
based  on  2.0  weight  percent  oxygen  are 
preferable  to  the  commenter's  suggested 
2.1  weight  percent  basis,  because  there 
is  no  reason  to  believe  any  particular 
oxygenate  blender  wiU  elect  to  use  the 
averaged  oxygen  standard  of  2.1  weight 
percent.  In  a  situation  like  this 
involving  default  assimiptions  it  is 
appropriate  to  adopt  a  more 
conservative  assimiption.  Oxygenate 
blenders  have  the  option  of  meeting 
either  the  oxygen  standard  for  per- 
gallon  compliance  of  2.0  weight  percent, 
or  the  oxygen  standard  for  average 
compliance  of  2.1  weight  percent.  EPA 
believes  the  assimiption  that  oxygenate 
blenders  will  at  least  meet  the  per- 
gallon  standard  is  appropriate,  and 
preferable  to  the  proposed  "worst  case" 
oxygen  use  assumption  of  1.5  weight 
percent,  due  to  enforcement 
mechanisms  contained  in  the  final  rule 
that  apply  to  oxygenate  blenders,  i.e., 
quality  assurance  sampling  and  testing 
and  recordkeeping. 

While  it  is  true  that  any  single  batch 
of  reformulated  gasoline  produced  by 
blending  RBOB  with  oxygenate  could 
receive  the  per-gallon  minimvmi  1.5 
weight  percent  oxygen,  the  oxygenate 
blender  must  offset  any  gasoline 
produced  at  this  oxygen  level  with  other 
gasoline  produced  with  oxygen  levels 
greater  than  2.1  in  order  to  meet  the  2.1 
average  oxygen  content  standard.  In 
addition,  Q'A  believes  it  is  likely  that 
most  oxygenate  blenders  will  choose  to 
meet  the  oxygen  standard  on  a  per- 
gallon  basis,  rather  than  on  average.  The 
testing,  recordkeeping,  and  reporting 
requirements  for  an  oxygenate  blender 
who  elects  the  average  oxygen  standard 
are  significantly  greater  than  for  an 
oxygenate  blender  who  elects  the  per- 
gallon  standard.  Moreover,  EPA's 
oversight  experience  with  the  state- 
enforced  wintertime  oxygenated  fuels 
program,  which  includes  the  option  of 
meeting  that  program's  oxygen  standard 
either  per-gallon  or  on  average,  is  that 
the  vast  majority  of  oxygenate  blenders 
have  elected  the  per-gallon  option  in 
that  program.  This  precedent  from  the 
oxygenated  fuels  program  is  more 
compelling  because  the  oxygen  standard 
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in  the  oxygenated  fiiels  program  is  2.7 
weigh  percent  for  both  the  per-gallon 
and  a\  erage  options,  yet  oxygenate 
blende  rs  for  the  most  part  still  chose  the 
per-ga  Ion  option.  In  contrast,  under  the 
refoni  ulated  gasoline  program  the 
averaf  i  oxygen  standard  (2.1  weight 
percei  t]  is  more  rigorous  than  the  per- 
gallon  oxygen  standard  (2.0  wei^t 
percei  t),  which  is  an  additional  reason 
to  belj  3ve  reformulated  gasoline 
oxygei  late  blenders  will  choose  the  per- 
gallon  option. 

All  I  >^genate  blenders,  including  a 
blend(  r  using  any-oxygenate  or  ether- 
only  I  BOB  and  who  uses  the  average 
oxyge  1  standard,  must  follow  the 
oxyge  I  amount  instructions  contained 
in  the  RBOB  product  transfer 
dociui  lents.  These  Instructions  must 
specii  r  the  minimimi  oxygen  necessary 
for  th<  resulting  reformulated  gasoline 
to  me(  t  all  per-gallon  minimum  and 
maxii  lum  standards.  For  example,  a 
paiticiilar  batch  of  any-oxygenate  RBOB 
may  sbecify  2.0  weight  percent  oxygen 
in  or(Br  for  the  resulting  reformulated 
gasoli  le  to  meet  the  1.3  vol%  benzene 
per-gi  lion  maximum.  An  oxygenate 
blender  using  the  RBOB  in  this  example 
is  reqtiired  to  add  a  volume  of  oxygenate 
that  i!  large  enough  for  the  reformulated 
gasoli  ae  to  have  a  minimum  2.0  weight 
perce  it  oxygen  (e.g.,  a  minimum  of  5.4 
vol%  ethanol),  regardless  of  whether  the 
oxyge  Qate  blender  is  meeting  the  oxygen 
stand  ird  per-gallon  or  on  average. 

A  r  (finer  or  importer  of  RBOB  who, 
in  liei  t  of  producing  ether-only  and/or 
any-G  cygenate  RBOB,  elects  to  conduct 
a  qua  ity  assurance  program  over 
down  stream  oxygenate  blending 
opera  ions  may  use  the  actual  oxygen 
types  and  amoimts  blended  with  the 
RBOi .  If  such  a  refiner  or  importer  fails 
to  pn  perly  carry  out  the  quahty 
assur  ince  program,  however,  the  RBOB 
will  I  e  deemed  to  have  been  blended 
with  t.O  vol%  ethanol  (1.5  wt% 
oxyg4  n),  the  "worst  case"  oxygenate 
type  I  ind  amount  that  is  not  constrained 
by  "ether-only"  or  "any-oxygenate" 
desigbations.  Under  this  assumption  the 
refon  aulated  gasoline  would  receive  a  1 

f>si  R  /P  boost  associated  with  ethanol 
see  i  ection  I  of  the  RIA),  and  the 
mini]  niun  dilution  effect  of  any 
oxyg(  mate  at  1.5  wt%  oxygen  (for 
exam  lie,  l.S  wt%  oxygen  results  from 
4.0  V  >1%  ethanol,  or  8.2  vol%  MTBE). 
This  assumption  is  appropriate  in  such 
a  siti  ation  because  it  is  possible  the 
RBO  I  could  be  blended  with  ethanol  at 
the  1  5  wt%  oxygen  minimiun.  EPA 
belie  res  it  is  reasonable  to  assimie  the 
RBO  )  will  be  blended  with  at  least  the 
per-{  illon  minimum  oxygen  volume  of 
1.5  V  t%  oxygen,  because  of  the 
requ  rements  imposed  on  oxygenate 


blenders,  such  as  recordkeeping,  and 
mechanisms  included  in  the  final  rule 
to  ensure  compliance  with  per-gallon 
minimimas.  such  as  quality  assurance 
sampling  and  testing  by  regulated 
parties  and  enforcement  by  EPA. 

E.  Averaging  issues 

1.  Use  of  per-gallon  and  average 
standards 

EPA  proposed  that  refiners  and 
importers  would  be  allowed  to  decide, 
on  a  per-batch  basis,  which  regulated 
parameters  will  be  subject  to  per-gaUon 
standards  and  which  will  be  subject  to 
average  standards.  See  57  FR 13444 
(April  16. 1992).  For  example,  under  the 
proposal  refiners  could  decide  for  any 
given  batch  of  reformulated  gasoline  to    -. 
meet  the  benzene  per-gallon  standard    T 
and  the  toxics  emissions  reduction         \ 
standard  on  average.  Under  the  pr^p^tSi 


these  elections  could  be  made 


separately  for  each  batch  of  gasoline     / 
produced  or  imported,  and  separately 
for  each  parameter. 

EPA  also  intended  that  these  per- 
gallon/average  elections  could  be 
changed  subsequent  to  the  gasoline 
leaving  the  refinery  or  import  facility,  so 
that  if  gasoline  that  was  intended  to 
meet  a  particular  standard  on  a  per- 
gallon  basis  is  discovered,  subsequent  to 
shipment,  to  violate  the  per-gallon 
standard,  the  refiner  or  importer  could 
change  its  accounting  records  to  svtritch 
the  gasoline  batch  to  the  average 
standard  category  (provided  the  gasoline 
meets  the  per-gallon  minimum  or 
maximum). 

EPA  has  reconsidered  this  approach, 
and  now  believes  that  refiners  and 
importers  should  be  allowed  to  use 
either  the  per-gallon  or  the  average 
standard  for  each  parameter,  but  that 
parties  may  not  use  a  combination  of 
per-gallon  and  average  standards  for  any 
parameter  during  any  single  averaging 
period.  This  per-gallon  versus  average 
election  must  be  made  separately  for 
each  refinery  and  for  each  importer  or 
oxygenate  blender.  Under  this  revised 
approach,  for  example,  a  refiner  could 
elect  to  meet  the  benzene  standard  per- 
gallon  and  the  toxics  emissions 
performance  standard  on  average  for  all 
reformulated  gasoline  produced  at  a 
refinery,  but  once  these  elections  are 
made,  they  would  apply  to  all 
reformulated  gasoline  produced  at  that 
refinery  for  the  entire  averaging  period 
for  these  parameters. 

EPA  is  making  this  change  from  the 
proposal  because  it  is  concerned  that 
under  the  proposed  approach 
nationwide  average  levels  for  regulated 
parameters  woidd  not  achieve  the  levels 
of  the  average  standards.  For  example, 


the  average  standard  for  benzene  is  set 
at  0.95  wt%.  because,  among  other 
factors,  EPA  estimates  that  this  level  is 
at  least  as  stringent  as  the  benzene  level 
that  would  exist  in  the  absence  of 
averaging.  EPA  is  concerned  that  under 
the  proposed  approach  for  electing  per- 
gallon  versus  average  standards  the 
nationwide  average  benzene  levels  in 
reformulated  gasoline  would  be  greater 
than  the  0.95  wt%  average  standard  for 
benzene.  This  result  would  be  contrary 
to  the  intent  of  the  Clean  Air  Act  and 
EPA's  goal  that  averaging  should  result 
in  average  parameter  levels  that  are  no 
less  stringent  than  would  occur  in  the 
absence  of  averaging. 

Section  211{k)T7)rC)  of  the  Act 
provides  that  benzene  and  oxygen 
credits  may  not  result  in  average  levels 
for  these  parameters  that  are  less 
stringent  than  would  occur  in  the 
absence  of  using  any  benzene  or  oxygen 
credits.  EPA  has  viewed  this  constraint 
on  the  use  of  credits  as  appropriate  to 
employ  for  all  reformulated  gasoline 
parameters  that  may  be  met  on  average, 
including  parameters  other  than  oxygen 
and  benzene,  that  averaging  should  not 
result  in  average  parameter  levels  that 
are  less  stringent  than  would  occur  in 
the  absence  of  averaging. 

In  addition,  section  211(k)(l)  of  the 
Act  directs  EPA  to  promulgate 
reformulated  gasohne  regulations  that 
require  the  greatest  achievable 
reductions  in  VOC  and  toxics  emissions, 
taking  into  account  cost,  health  and 
environmental  impacts,  and  energy 
requirements.  EPA  has  concluded  that  if 
refiners  were  required  to  meet  the 
reformulated  gasoline  standards  on  a 
per-gallon  basis  only,  that  refiners 
would  produce  gasoline  with  properties 
equal  to  the  standards  plus  "margins-of- 
safety"  necessary  to  ensure  the  gasoline 
in  fact  meets  the  per-gallon  standards. 
EPA  also  has  concluded  that  the  added 
flexibility  afforded  regulated  parties 
through  an  average  VOC  or  toxics 
standard  results  in  the  ability  by  refiners 
and  importers  to  achieve  more  stringent 
standards  when  met  on  average  than  is 
possible  when  standards  are  met  per- 
gallon,  and  the  magnitude  of  this  greater 
stringency  is  at  least  equal  to  the 
margins-of-safety  that  would  be  used 
with  per-gallon  standards.  As  a  result, 
in  implementing  section  211(k)(l)  EPA 
intends  to  establish  requirements  that 
will  result  in  reformulated  gasoline 
having  VOC  and  toxics  properties  that 
in  practice  are  at  least  equal  to  the  per- 
gallon  standards  plus  the  margins-of- 
safety  (which  is  equal  to  the  average 
standards). 

In  implementing  these  two  statutory 
provisions,  EPA  intends  that 
reformulated  gasolijne  should  have  VOC 


and  toxics  emissions  performance 
properties,  and  benzene  and  oxygen 
content  properties  that,  regardless  of 
whether  credits  or  averaging  are  used, 
are  in  practice  at  least  equal  to  the  more 
stringent  properties  refiners  would 
achieve  if  only  a  per-gallon  standard 
were  allowed.  The  level  of  these  more 
stringent  properties  is  at  least  equal  to 
the  per-gallon  standard  plus  any 
"margin-of-safety"  refiners  would 
employ  if  only  per-gallon  standards 
were  included. 

As  a  result.  EPA  proposed  and  is 
adopting  standards  for  average 
compliance  that  are  more  stringent  than 
the  standards  for  per-gallon  compliance. 
Moreover,  the  differences  between  the 
proposed  average  and  per-gallon 
standards  reflect  EPA's  estimates  of  this 
per-gallon  "margin-of-safety"  for  each 
parameter.  The  relationship  between 
margins-of-safety  and  average  standards 
is  discussed  more  fully  in  the  1992 
SNPRM,  at  57  FR  13457-13458. 

EPA  is  concerned  that  if  refiners, 
importers,  and  oxygenate  blenders  can 
elect  per-gallon  versus  average 
standards  on  a  batch-by-batch  basis,  the 
levels  of  parameters  in  practice  will  not, 
on  average,  be  approximately  at  the 
level  expected  if  only  a  per-gallon 
standard  were  applied  (equal  to  the  per- 
gallon  standards  plus  the  margins-of- 
safety),  but  rather  v«ll  on  average  be 
closer  to  the  per-gallon  standards.  EPA 
believes  the  proposed  approach  would 
have  this  result  because  of  the  ability  of 
refiners  and  importers  to  elect  to  use  the 
per-gallon  or  the  average  standards 
separately  for  each  batch. 

r  or  example,  the  per-gallon  benzene 
standard  is  1.00  vol%,  and  the  average 
benzene  standard  is  0.95  vol%.  Under 
the  proposal  a  refiner  could,  for  each 
batch  of  gasoline  produced,  elect  to 
meet  the  per-gallon  or  the  average 
benzene  standard.  EPA  believes  that 
under  the  proposed  approach  most 
refiners  would  produce  gasoline  with 
the  intention  that  the  benzene  level  will 
be  very  close  to,  but  slightly  below,  1.00 
vol%.  If  the  refiner's  benzene  test  for 
any  given  batch  indicates  the  benzene 
level  is  between  0.95  vol%  and  1.00 
vol%  (which  refiners  would  be  able  to 
achieve  for  most  batches),  the  batch 
would  be  placed  in  the  per-gallon 
compliance  category.  If  the  refiner 
misses  this  benzene  goal  for  any  batch, 
and  the  refiner's  test  result  indicates  a 
benzene  level  above  1.00  vol%  (1.05 
vol%,  for  example),  the  refiner  would 
simply  place  that  batch  in  the  average 
compliance  category,  and  also  produce 
a  corresponding  volume  of  gasoline  in 
the  average  category  (or  change  a 
previously-produced  batch  to  the 
average  compliance  category)  having  a 


benzene  level  sufficiently  below  0.95 
vol%  that  the  two  batches  have  an 
average  benzene  content  of  0.95  vol%. 
The  net  result  over  the  annual  benzene 
averaging  period  would  be  that  the 
majority  of  gasoline  would  be  in  the  per- 
gallon  compliance  category  with  an 
average  benzene  content  close  to  1.00 
vol%,  while  the  minority  of  gasoline 
would  be  in  the  average  compliance 
category  with  an  average  benzene  . 
content  of  0.95  vol%.  Under  this 
example,  the  resujting  overall  benzene 
level  of  the  gasoline  produced  by  the 
refiner  would  be  greater  than  the 
approximately  0.95  vol%  which  EPA 
would  expect  if  all  reformulated 
gasoline  had  to  meet  the  per-gallon 
benzene  standard. 

EPA  announced  in  its  1992  proposal 
a  clear  intention  that  average  standards 
be  allowed  in  order  to  increase  refiner 
and  importer  flexibility.  EPA  also  made 
clear  its  expectation  that  the  "margin-of- 
safety"  normally  expected  with  a  per- 
gallon  standard  not  be  lost  because  of 
averaging.  This  change  is  designed  to 
implement  this  goal  by  preventing  the 
potential  unfavorable  result  from 
averaging  described  above.  The  final 
rule  therefore  includes  a  requirement 
that  refiners,  importers,  and  oxygenate 
blenders  must  elect,  for  each  calendar 
year  and  for  each  parameter,  to  use  only 
the  per-gallon  standard  or  only  the 
average  standard  for  each  regulated 
parameter.  This  election  must  be  made 
separately  for  each  refinery. 

Under  this  revised  approach  to 
averaging,  the  average  parameter  levels 
for  the  gasoline  produced  by  any  refiner 
would  be  approximately  the  same 
regardless  of  whether  the  refiner  elects 
the  per-gallon  or  the  average  standards. 
For  example,  a  refiner  who  elects  to 
meet  the  benzene  standard  on  a  per- 
gallon  basis  probably  will  plan  to 
produce  gasoline  with  benzene  levels 
sufficiently  below  the  1.00  vrt% 
benzene  standard  to  ensure  that,  when 
the  production  of  each  batch  is 
complete,  the  refiner's  benzene  test 
results  for  each  batch  vnll  be  below  1.00 
wt%.  EPA  estimates  that  refiners  subject 
to  the  per-gallon  benzene  standard 
would  aim  for  approximately  0.95  wt% 
benzene,  and  as  a  result  the  gasoline 
produced  by  such  a  refiner  would  have 
an  average  benzene  level  of  about  0.95 
wt%.  In  the  case  of  refiners  subject  to 
the  average  benzene  standard,  on  the 
other  hand,  refiners  probably  would 
plan  to  produce  gasoline  with  benzene 
levels  that  exactly  equal  the  0.95  wi% 
benzene  standard,  with  the  result  that 
the  average  benzene  level  for  the 
gasoline  produced  by  such  refiners 
would  be  almost  exactly  0.95  wt%. 
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Under  the  revised  approach  for 
selecting  whether  to  meet  standards  per- 
gallon  ver^-is  average,  therefore,  the 
average  parameter  values  in  practice 
will  be  at  the  levels  intended  by  EPA 
and  Congress,  and  not  at  the  less 
stringent  levels  that  would  have 
resulted  from  the  proposed  approach. 

EPA  has  not  included  a  process  for 
refiners,  importers,  and  oxygenate 
blenders  to  notify  EPA  in  advance  of  the 
per-gallon  versus  average  standard 
elections.  Rather,  parties  in  effect  will 
make  this  election  when  the  first  batch 
of  reformulated  gasohne  is  produced  or 
imported  each  averaging  period, 
because  all  reformulated  gasoline 
subsequently  produced  or  imported 
during  the  averaging  period  must  follow 
the  lead  of  the  first  batch. 

2.  Oxygen  averaging 

a.  Separate  oxygen  averaging  for 
simple  model  VOC-controUed 
reformulated  gasoline.  In  the  proposed 
regulation-;  pubbshed  in  1992.  ISP  A 
proposed  that  in  the  case  of  gasoline 
subject  to  the  simple  model  the  oxygen 
standard  would  have  to  be  met 
separately  for  reformulated  gasoline  that 
is  designated  as  VOC-controIIed.  The 
rationale  for  this  category  of  oxygen 
averaging  was  that  under  the  simple 
model  the  VCXH  emissions  reductions 
required  for  reformulated  gasoline 
would  be  deemed  met  only  if  the 
oxygen  and  RVP  standards  are  each  met 
for  gasoline  designated  as  VOC- 
controUed.  Under  that  proposal,  the 
gasoline  quality  surveys  to  be  conducted 
in  cities  during  the  high  ozone  season 
would  measure  both  RVP  and  oxygen  of 
gasoline;  the  city  would  be  considered 
to  have  passed  a  VOC  survey  only  if 
both  the  oxygen  and  RVP  levels  met  the 
per-gallon  standards  for  these 
parameters. 

An  industry  group  commented  on  this 
approach  lo  VOC  surveys  and  oxygen 
averaging.  This  commenter  suggested 
that  the  VOC  surveys  should  be  based 
on  a  "simple  model"  VOC  equation  that 
would  take  into  accoimt  both  oxygen 
and  RVP.  Under  this  VOC  equation,  if 
the  oxygen  content  foiuid  during  a 
siurey  is  below  the  per-gallon  oxygen 
standard  (worse  than  the  standard),  this 
deficiency  may  be  offset  by  an  RVP  level 
that  is  below  the  per-gallon  RVP 
standard  (better  than  the  standard),  and 
vice  versa.  This  commenter  went  on  to 
suggest  that  imder  this  approach,  there 
would  be  no  need  to  require  refiners 
and  importers  to  separately  meet  the 
oxygen  standard  for  simple  model  VOC- 
controlled  reformulated  gasoline.^s 


Insti  ad.  according  to  this  comment,  the 
oxyj  en  standard  should  apply  only  on 
an  a  mual  basis.^ 

In  the  1993  proposal.  EPA  adopted 
the  I  pproach  to  VOC  surveys  and 
oxyj  en  averaging  suggested  by  this 
com  nenter.  EPA  has  now  reconsidered, 
and  las  included  in  the  final  rule  a 
requ  xement  for  separate  oxygen 
aver  iging  for  simple  model  VOC- 
cont  -oiled  gasoline.  The  final  rule 
retai  is  the  "simple  model"  VOC 
emij  sions  reduction  equation  for  use  in 
gaso  ine  quaUty  surveys  during  the  high 
ozoi  e  season,  however. 

EI  A  agrees  that  the  "simple  model" 
VOC  equation  is  appropriate  for  use  in 
the  ^  ^OC  compliance  surveys.  This  is 
beca  ise  the  surveys  are  designed  to  help 
ensu  re  that  the  area  in  fact  receives  the 
VOC  reductions  required  by  the  simple 
mod  ;1  RVP  and  oxygen  per-gallon  and 
aver  iging  stcmdards,  where  refiners  and 
imp  irters  do  not  need  to  demonstrate 
com  >liance  on  average  beyond  the 
refir  Bry  or  importer  level.  If  the  surveys 
sho\  '  complianqe  on  average  with  the 
exp«  cted  VCXD  reductions,  then  there 
wou  d  not  be  a  need  to  "ratchet"  the 
RVP  or  oxygen  standards.  However,  the 
siuv  sys  are  an  enforcement  and 
com  )liance  tool,  and  do  not  replace  the 
simj  le  model  standards  themselves. 
Evei  if  the  surveys  are  passed,  the 
sepa  -ate  RVP  and  oxygen  content 
Stan  lards  still  apply  under  the  simple 
mod  il  and  refiners  and  importers  must 
com  )ly  with  them.  Given  the  inherent 
limi  s  on  the  frequency  and  number  of 
VOC  gasoline  quality  siu^veys  they  can 
not  ]  easonably  be  treated  as  a  substitute 
for  t  le  standards  themselves.  It  is 
reas(  inable  to  require  that  a  refiner  or 
impi  irter  demonstrate  compliance  with 
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»  Under  ihe  1992  proposal,  the  separate  RVP 
standard  would  apply  only  to  simple  model  VOC- 
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contn  lied  teformulated  gasoline.  The  manner  in 
whicl  the  RVP  standard  applies  to  VC)C<ontrolled 
gasoli  ie  under  today's  rule  is  the  same  as  in  the 
propo  >als.  The  oxygen  standard,  on  the  other  hand, 
woul(  have  to  be  met  sepiarately  for  fwo  categories 
of  reft  rmulated  gasoline  under  the  1992  proposal: 
VOCh  ontrolled  reformulated  gasoline  and  all 
reforr  lulated  gasoline. 

»«U  [ider  the  1992  proposal,  for  purposes  of 
oxyge  1  averaging,  gasoline  intended  for  use  in 
oxyge  lated  fuels  program  areas  during  the 
ixyge^iated  fueb  control  periods  (or  OPRG)  could 
averaged  together  with  non-OPRG  gasoline, 
ason  separate  oxygen  averaging  was  proposed 
no  i-OPRG  gasoline  is  to  ensure  areas  not 
<  ed  in  the  oxygenated  fuels  program  receive 
gasoli  le  that  meets  the  2.0  oxygen  content 
mand  ited  by  the  Clean  Air  Act.  If  OPRG  and  non- 
OPRC  gasoline  could  be  averaged  together  for 

1  purposes,  the  gasoline  in  the  OPRG  areas — 
2.7  weight  percent  oxygen  is  required  during 
o)  ygenated  fuels  control  period — could  be  used 
)ff!  Bt  gasoline  with  1.5  weight  percent  ox>'gen 
inten(  ed  for  use  in  non-OPRG  areas. 

;omments  were  received  on  this  proposed 
of  oxygen  averaging  for  gasoline 
giated  as  OPRG  versus  non-OPRG,  and  this 
treatn  ent  is  unchanged  under  today's  rule. 


the  simple  model  oxygen  content 
standards  that  apply  under  averaging. 

Under  this  view,  the  purpose  oithe 
"simple  model"  VCX^  equation  as  used 
in  VCX}  compliance  siuveys  is  to  allow 
a  slight  variance  in  oxygen  due  to 
averaging,  to  be  offset  by  a  sli^t 
variance  in  RVP  due  to  averaging,  and 
vice  versa.  The  "simple  model"  VOC 
equation  is  not  intended  to  encourage 
refiners  to  employ  a  strategy  of 
producing  simple  model  VOC- 
controUed  gasoline  well  below  the 
oxygen  standard,  to  be  offset  by  gasoline 
well  below  the  RVP  standard.  The 
simple  model  RVP  and  oxygen 
standards  will  still  apply. 

Under  the  complex  model  separate 
oxygen  averaging  is  not  necessary  for 
VCDC-controlled  gasoline,  because  there 
is  a  specific  standard  for  VCX^  emissions 
]}erfonnance  that  applies  to 
reformulated  gasoline.  VCX]  emissions 
performance  will  be  used  tmder  the 
complex  model  gasoUne  quality 
siureys. 

b.  Averaging  and  credits  under  the 
separate  oxygen  categories.  Under  the 
final  rule,  simple  model  reformulated 
gasoline  designated  as  meeting  the 
oxygen  standard  on  average  must  meet 
the  oxygen  standard  dutring  the  calendar 
year  averaging  period,  and  must  meet 
this  standard  separately  for  VOC- 
controlled  gasoline,  and  for  non-OPRG 
gasoline.57  This  preamble  section  is 
intended  to  clarify  the  mechanism  for 
meeting  these  overlapping  oxygen 
requirements  within  a  single  refinery  oi 
oxygenate  blending  facility,  or  for  a 
single  importer.  In  addition,  this  section 
is  intended  to  clarify  the  manner  in 
which  oxygen  credits  may  be  created, 
transferred,  and  used. 

There  are  four  possible  categories  of 
reformulated  gasoline  for  purposes  of 
joxygen  averaging  and  credits: 

1.  VOC-controlled,  non-OPRG; 

2.  Non-VOC-controlled,  non-OPRG; 

3.  Non-VOC-controlled,  OPRG:  and 

4.  VOC-controlled.  OPRG." 


"  Non-OPRG  reformulated  gasoline  is 
reformulated  gasoline  not  intended  for  use  in  an 
oxygenated  fuel*  control  area  during  the  oxygenated 
fuels  control  period. 

"  One  industry  group  commented  that  there  will 
be  no  gasoline  in  the  VOC<ontrolled,  OPRG 
category.  EPA  disagrees  with  this  conclusion. 

VOC-controlled  gasoline  must  be  present  in 
terminals  in  covered  areas  during  the  period  May 
1  through  September  15.  The  oxygenated  fuels 
control  periods  for  areas  that  also  ^fe  included  in 
the  reformulated  gasoline  program  begin  on  October 
1  or  latpr,  and  last  through  either  January  or 
February,  except  for  the  New  York  City  area,  which 
lasts  until  April  30.  Parties  will  supply  OPRG 
gasoline  to  terminals  in  advance  of  October  1  in 
order  to  "blend  up"  terminals  to  the  oxygenated 
fuels  standard  by  that  date.  If  this  OPRG  gasoline 
arrives  at  terminals  before  September  15  (which 
likely  will  occur),  the  gasoline  also  «votild  have  to 
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The  final  rule  does  not  require  that 
each  of  these  categories  must  separately 
meet  the  oxygen  standard.  Only  VOC- 
controlled  and  non-OPRG  gasoline  must 
each  separately  meet  the  oxygen 
standard.  As  a  result,  the  oxygen 
averaging  standards  must  be  separately 
met  for  the  following  three  classes  of 
gasoline: 

1.  All  reformulated  gasoline  produced  or 
imported,  consisting  of  all  four  categories; 

2.  VOC-controlled  gasoUne,  consisting  of 
the  VOC-controlled,  OPRG;  and  VOC- 
controlled,  non-OPRG  categories;  and 

3.  Non-OPRG  gasoline,  consisting  of  the 
VOC-controlled.  non-OPRG;  and  non-VOC- 
controlled,  non-OPRG  categories. 

In  order  for  oxygen  credit  creation 
and  use  to  be  consistent  with  the 
separate  classes  of  oxygen  averaging,  the 
creator/transferor  of  any  credits  must 


Compliance  total 
Actual  total 


identify  which  of  the  four  categories  the 
credits  represent.  The  user/transferee  of 
credits  must  apply  the  credits  to  that 
same  category,  in  order  to  determine  if 
the  oxygen  averaging  requirements  have 
been  met  for  the  three  classes  specified 
above. 

By  way  of  example,  assume  that 
Refiner  A  produced  the  following 
batches  of  reformulated  gasoline,  each 
of  which  was  designated  for  average 
compliance  for  oxygen,  and  each  of 
which  was  produced  during  the  same 
calendar  year: 


Vol- 
ume 
(gal- 
lons) 

Oxy- 
gen 
con- 
tent 

Designations 

Batcti  No. 

VOC- 
con- 
trolled 

OPRG 

1  

100 

2.3 

Yes 

No. 

Vol- 
ume 
(gal- 
lons) 

Oxy- 
gen 
con- 
tent 

Designations 

Batch  No. 

V(X- 

con- 

trolled 

OPRG 

2 

4 

150 
120 
100 
130 
160 
160 

1.9 
2.2 
1.8 
2.1 
2.2 
2.5 

No 

No 

Yes 

Yes 

No 

Yes 

No. 

Yes. 

Yes. 

No. 

No. 

No. 

5 

6 

7 „ 

Refiner  A  then  calculated  the 
compliance  total  for  oxygen  for  each  of 
the  four  categories,  by  multiplying  the 
volume  of  gasoline  in  that  category 
times  2.1;  and  the  actual  total  for  oxygen 
for  each  category,  by  multiplying  the 
volume  of  each  batch  in  a  category  times 
the  oxygen  content  of  the  batch,  and 
summing  the  results  for  the  category. 
The  refiner's  results  are  as  follows: 


Categories 


VOC-coo- 
trd,  non- 
OPRG 


819 
903 


Noo-VOC- 
contrd,  non- 
OPRG 


651 
637 


Non-VOC- 
control, 
OPRG 


252 
264 


VOC-con- 
trol,  OPRG 


210 
180 


Refiner  A  transferred  52  credits  in  the 
VOC-controlled,  non-OPRG  category  to 
another  refiner,  and  recalculated  its 
actual  total  in  that  category  to  be  851. 


Refiner  A  then  calculated  its 
compliance  position  with  regard  to  each 
separate  class  of  oxygen  averaging,  by 
calculating  the  compliance  total  and  the 


actual  total  for  the  three  classes  of 
oxygen  averaging:  VOC-controlled,  non- 
OPRG.  and  overall.  The  results  of  these 
calculations  are  as  follows: 


Compliance  total 

Actual  total  

Net  total 


Class  of  oxygen  averaging 


VOC-control 


1029 

1031 

2 


Non- 
OPRG 


1470 

1488 

18 


Overall 


1932 

1932 

0 


Because  the  actual  total  for  oxygen  is, 
for  each  class  of  oxygen  averaging,  equal 
to  or  greater  than  the  compliance  total. 
Refiner  A  has  met  the  oxygen  averaging 
standards. 

For  gasoline  subject  to  the  complex 
model,  there  are  only  two  classes  for 
oxygen  averaging:  non-OPRG.  and 
overall.  In  consequence,  oxygen  credits 
must  be  placed  into  one  of  only  two 
categories— OPRG,  and  non-OPRG.  With 
these  simphfications,  oxygen  credits  for 
gasoline  subject  to  complex  mo'del 
standards  would  be  created,  transferred, 
and  use  in  a  manner  similar  to  the 
example  described  above.  Because  of 
the  differences  in  oxygen  categories  for 
simple  and  complex  gasoline,  however, 
oxygen  credits  generated  bom  gasoline 


subject  to  the  complex  model  could  not 
be  used  to  achieve  compliance  for 
gasoline  subject  to  the  simple  model. 

3.  NOx  averaging 

EPA  proposed  that  the  NOx  complex 
model  standard  would  be  a  0% 
emissions  performance  increase  under 
Phase  I  of  the  complex  model  before 
2000.  Under  Phase  II  of  the  complex 
inodel  begiiming  in  2000,  EPA  proposed 
a  range  of  NOx  standards,  from  a  0% 
emissions  performance  increase  to  a 
15%  emissions  performance  decrease. 
Averaging  was  not  proposed  as  a 
compfiance  option  for  NOx.  In  the  final 
rule,  EPA  has  finalized  the  Phase  n  NOx 
standards,  and  has  allowed  for  NOx 


averaging  under  both  Phase  I  and  Phase 

n. 

Under  Phase  I  in  the  final  rule,  the 
NOx  per-gallon  standard  remains  at  the 
proposed  level  of  a  0%  emissions 
performance  increase.  The  final  rule 
also  provides  an  average  standard  for 
NOx  compliance  of  a  1.5%  emissions 
performance  reduction,  which  is  more 
stringent  than  the  per-gallon  standard, 
and  with  an  associated  per-gallon 
minimiun  NOx  standard  of  a  2.5% 
emissions  performance  increase. 

EPA  believes  that  the  most 
appropriate  interpretation  of  section 
211(k)(2)(A)  is  that  the  NOx  emissions 
performance  of  reformulated  gasoline 
should  be  at  the  level  expected  from  a 
0%  NOx  increase  standard  on  a  per- 


meet  the  VOC-control  standards;  the  product  thus 
would  be  in  the  VOC-controlled,  OPRG  category.  A 
similar  situation  will  likely  occur  in  the  Spring  in 


New  York  City,  where  parties  will  supply  VOC- 
controlled  gasoline  to  terminals  in  advance  of  May 
1  in  order  to  "blend  up"  terminals  to  meet  the  VOC- 


control  standards  by  that  dale.  This  pre-Mav  1 
gasoline  thus  would  also  be  in  the  VOC-controlled. 
OPRG  category. 
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gallon  basis.  This  approach  guarantees 
no  increase  in  NOx  emissions,  and  is  a 
reasonable  interpretation  of  this 
provision.  At  the  same  time,  EPA  does 
not  believe  that  NOx  averaging  is 
precluded  in  all  cases  under  this 
provision.  The  text  of  section 
211(k)(2)(A)  is  not  explicit  on  this  point, 
and  the  certification  provision  of  section 
211(k)(4)  would  appear  to  allow 
averaging  over  a  slate  of  fuels. 

The  Phase  I  NOx  averaging  provisions 
are  designed  such  that  the  average  NOx 
performance  of  reformulated  gasoline 
should  be  the  same  under  either 
standard.  Given  this  result,  and  the 
discretion  afforded  the  Administrator  in 
section  211  (k)(2)(A)  and  (k)(4),  the  NOx 
averaging  ^^rovisions  under  Phase  I 
complex  model  standards  is  a 
reasonable  way  to  implement  this 
statutory  requirement. 

Under  Phase  II,  the  NOx  standards  are* 
different  for  VOC-controlled  versus  non- 
VOC-controUed  gasoline.  Non-VOC- 
controUed  gasoline  has  the  same  per- 
gallon,  average,  and  per-gall(ni 
minimum  standards  as  under  Phase  I. 
The  NOx  standards  for  VOC-controlled 
gasoline  under  Phase  Q  require  a  NOx 
reduction:  A  5.5%  emissions 
performance  reduction  in  the  case  of  the 
per-gallon  standard,  and  a  6.8% 
emissions  performance  reduction  in  the 
case  of  the  average  standard.  In 
addition,  the  average  standard  has  an 
associated  per-gallon  minimum  NOx 
standard  of  a  3.0%  emissions 
performance  reduction.  The  rationale 
for  requiring  NOx  reductions  in 
conjunction  with  VOC-controlled 
gasoline  mider  Phase  II  is  discussed 
more  fully  in  section  VI  of  the  preamble. 

The  general  approach  used  for  setting 
the  average  NOx  standards,  and  the  per- 
gallon  NOx  minimums  associated  with 
the  average  standards,  is  the  same  as  for 
other  average  and  per-gallon 
minimiuns/maximums  for  reformulated 
gasoline.  The  average  standard  is  set  at 
a  level  that  is  equal  to  the  per-gallon 
standard  plus  the  "margin-of-safety" 
refiners  would  use  to  ensure  compliance 
if  only  a  per-gallon  standard  were 
allowed.  EPA  estimates  this  "margin-of- 
safety"  would  be  1.5%  in  the  case  of 
VOC  and  toxics  emissions  performance. 
In  the  case  of  NOx  emissions 
performance,  EPA  estimates  the 
"margin-of-safety"  also  would  be  1.5% 
during  Phase  I,  but  during  Phase  II 
would  be  1.3%. 

The  per-gallon  minimum  is  included 
in  order  to  cap  the  averaging  range.  It  is 
set  at  a  level  that  is  2.5%  less  stringent 
than  the  per-gallon  standard  in  the  case 
of  VOC,  toxics,  and  NOx  emissions 
performance.  Limiting  the  averaging 
range  is  one  of  the  mechanisms 
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include  1  in  the  final  rule  to  ensure  each 
covered' area  receives  reformulated 
gasoline  that  on  average  provides  the  air 
quahty  penefits  Congress  intended  for 
reformmated  gasoline.  The  relationship 
between  per-gallon  and  average 
standards,  and  the  need  for  per-gallon 
minimu  ins  and  maximums,  are 
discusa  d  in  the  1992  SNPRM  at  57  FR 
13455-  3458. 

The  f  aal  rule  requires  that  the  NOx 
averagii  g  standards  under  both  Phase  I 
and  Phs  se  II  must  be  met  separately  for 
gasoline  and  RBOB  that  is  designated 
VOC-co  itrolled  and  for  gasoline  and 
RBOB  i  lat  is  not  designated  as  VOC- 
controll  id.  This  separate  averaging  is 
necessa  y  in  order  to  ensure  that  the 
ozone  r(  duction  benefits  deriving  &om 
the  NOo  reductions  occiir  during  the 
high  oz(  me  season.  If  the  VOC- 
con troll  3d  and  non-VOC-controUed 
gasoline  could  be  averaged  together  over 
the  enti  e  calendar  year  NOx  averaging 
period,  here  is  the  possibility  that 
gasoline  in  the  non- VOC-controlled 
categor]  could  have  sufficient  NOx 
reductic  ns  that,  through  averaging, 
gasohne  in  the  VOC-controlled  category 
would  I  ot  have  the  intended  NOx 
reducti<  ns. 

Sepai  ite  NOx  averaging  for  VOC- 
controll  id  and  non- VOC-controlled 
gasoUn<  also  is  necessary  to  ensure  that 
both  the  VOC-controlled  and  the  non- 
VOC-co  itrolled  categories  of  gasoline 
comply  with  the  no  increase  ki  NOx 
emissio  is  performance  instruction  of 
section  211(k)(2)(A)  of  the  Act.  If  VOC- 
control]  id  and  non-VOC-controlled 
gasoline  could  be  averaged  together, 
there  is  the  possibility  that  the  gasoline 
in  one  i  itegory  or  the  other  would  have 
greater  40x  emissions  performance 
reductie  ns  than  is  required,  with  the 
conseqi  ence  that  the  gasoline  in  the  - 
other  c«  tegory  could  have  a  NOx 
emissio  is  performance  increase. 
Requirij  ig  separate  NOx  averaging  for 
VOC-co  Itrolled  and  non-VOC- 
controled  gasoline  prevents  this 
pe}ssibilty. 

In  a  espartULre  from  the  general 
approach  used  for  average  standards, 
there  is  bo  gasoline  quality  survey 
prerequ  site  for  use  of  the  complex 
model  I  base  II  NOx  average  standard 
for  VOC  -controlled  gasoline.  The 
gasoline  quality  surveys  serve  the 
purpose  of  ensuring  that  the  minimum 
reformu  lated  gasoline  reepiirements  of 
section  !ll(k)  are  met  in  each  covered 
area  wh  sn  averaging  is  used.  The 
minimu  n  per  gallon  NOx  reductions 
requires  imder  Phase  11  for  VOC- 
control  3d  gasoline  go  beyond  the 
minimi  tn  requirements  of  section 
211(k).  lowever,  so  there  is  certainty  the 
minimu  m  NOx  ree^uirements  of  section 


211(k)(2)(A)  (no  NOx  increase)  will  be 
met  in  each  cx)vered  area  without  the 
need- for  surveys  and  possible  ratcJlets. 

F.  Survey  Issues 

1 .  Ratchets  of  Simple  and  Complex 
Standards  on  Survey  Failure 

Under  the  1992  and  1993  proposals, 
and  under  the  final  rule,  refiners, 
importers,  and  oxygenate  blenders  that 
meet  standards  on  average  must  conduct 
gasoline  quality  surveys  in  reformulated 
gasoline  covered  areas;  in  the  event  of 
a  survey  failure  for  a  parameter,  the 
standards  for  that  parameter  are 
"ratcheted"  to  be  more  rigorous.  Under 
the  1993  proposal,  and  imder  the  final 
rule,  VOC  and  toxics  surveys  consist  of 
a  simple  model  portion  and  a  complex 
model  portion.  Also  under  the  1993 
proposal,  EPA  proposed  that  in  the 
event  of  a  failure  of  either  the  simple  or 
the  complex  model  portions  of  a  VOC  or 
toxics  survey,  that  both  simple  and 
complex  model  VOC  and  toxics 
standards  would  be  ratcheted.39 

One  industry  group  commented  on 
this  proposal  to  ratchet  both  simple  and 
complex  standards,  stating  that  instead 
of  EPA 's  proposed  approach,  a  failure  of 
the  simple  model  portion  of  a  survey 
should  result  only  in  a  ratchet  of  simple 
model  standards,  and  vice  versa.  The 
commenter's  concern  was  that  ratchets 
of  both  the  simple  and  complex 
standards,  when  only  one  survey  type  is 
violated,  would  be  unnecessary  to 
achieve  the  surveys*  purpose — to  ensure 
gasoline  quality  fluctuations  due  to 
averaging  do  not  result  in  gasoline 
quality  in  any  covered  area  that  is 
"dirtier"  than  it  would  be' if  all  gasoline 
was  certified  to  the  per-gallon 
standards. 

With  the  exception  of  simple  model 
VOC  and  toxics  survey  failures  that 
occur  in  1997,  discussed  below,  EPA 
generally  agrees  with  this  comment. 
Deficiencies  in  gasoline  quality  that  are 
identified  by  the  surveys  are  corrected 
(prospectively)  through  ratchets  of 
average  and  maximum  standards  that 
occur  only  for  the  class  of  gasoline 
(simple  or  complex)  for  which  a  survey 
is  failed.  Survey  failures  also  are 
prevented  through  quahty  assurance 
measures  implemented  by  refinera  and 
importen*intended  to  prevent  survey 
failures  and  ratchets,  and  such  measures 


*»  Surveys  fat  twniana  and  oxygsn  include  both 
simple  and  complex  model  sample*,  because  the 
measurements  (or  these  fuel  parameters  are  not 
dependent  on  the  simple  or  the  complex  models. 
As  a  result,  {allure  of  a  benzene  survey  results  io 
ratchets  of  the  benzene  standard  under  both  the 
simple  and  the  complex  models;  and  the  Ulure  of 
an  oxygen  survey  results  in  ratchets  of  the  oxygen 
standard  under  both  the  simple  and  the  complex 
models. 


Federal  Register  /  Vol.  59,  No.  32  f  Wednesday.  February  16.  1994  /  Rules  and  Regulations 


7775 


probably  would  not  be  different  if 
ratchets  ocxur  only  for  ibe  class  of 
gasoline  for  which  a  survey  is  failed. 

The  exception  to  this  ratchet 
approach  in  the  case  of  simple  model 
VOC  and  toxics  survey  failures  in  1997 
cxxurs  because  a  ratchet  of  the  simple 
model  standard  in  such  a  case  would 
not  constitute  an  incentive  to  refiners  or 
importers  to  prevent  survey  failures  of 
this  type.  Use  of  the  (ximplex  model  is 
mandatory  beginning  on  January  1, 
1998;  subsequent  to  this  date,  the 
simple  model  standards  may  no  longer 
be  used.  As  a  result  of  this  timing,  any 
failure  of  a  simple  model  VOC  or  toxics 
survey  in  1997  would  have  no 
consequence  if  only  the  simple  model 
standards  are  ratcheted,  because 
ratcheted  standards  become  applic:able 
only  in  the  year  subsequent  to  the  year 
of  the  survey  failure.  TTierefore,  unless 
both  the  simple  and  complex  model 
standards  ratchet  in  the  event  of  a 
simple  model  VOC  or  toxics  survey 
failure  in  1997,  refiners  and  importers 
will  have  no  incentive  to  take  steps  to 
avoid  simple  model  survey  failures  in 
the  year  before  the  complex  model 
becomes  mandatory. 

The  final  rule  has  been  modified  to 
reflect  this  approach  to  survey  ratchets. 

2.  The  (Limited)  Intra-Covered  Area 
Averaging  Alternative  to  Siu^eys 

Section  211(k)(7)  of  the  Act  states  that 
the  reformulated  gasoline  regulations 
shall  provide  for  granting  oxygen  and 
benzene  credits  to  persons  who  produce 
gasoline  that  exceed  the  standards  for 
these  parameters,  providing  for 
certification  of  gasoline  based  on  such 
credits  where  they  are  used  within  the 
same  covered  area  as  they  are  generated, 
and  requiring  that  the  use  of  credits  not 
result  in  average  oxygen  or  benzene 
levels  that  are  worse  than  would  ocenir 
if  no  credit  provisions  were  allowed. 
This  is  the  statutory  basis  for  inclueiing 
benzene  and  oxygen  credits  in  the 
proposals  and  in  the  final  rule. 

EPA  believes  these  provisions  are 
satisfied  by  refinery-based  averaging 
combined  with  compliance  surveys,  but 
also  beheves  they  would  allow  a  refiner 
or  importer  to  meet  the  reformulated 
gasoline  standards  for  oxygen  and/or 
benzene  (but  not  for  other  parameters) 
on  average  if  the  party  is  able  to 
demonstrate  the  gasoline  it  produces  or 
imports,  and  uses  within  a  single 
covered  area,  meets  the  oxygen  or 
benzene  standards  on  average.  To  the 
extent  section  211(k)(7)  provides  for 
such  intra-covered  area  averaging,  it 
would  be  allowed  without  the  n^d  for 
the  gasoline  quality  surveys  that  are  the 
general  prereejuisite  for  averaging. 


In  order  to  give  regulatory  effiect  to 
this  averaging  aspect  of  section  211(k)(7) 
of  the  Ac^,  EPA  proposed  regulations 
that  would  allow  intra-covered  area 
averaging  without  meeting  the  survey 
requirements.  The  propo^  would  have 
allowed  this  averaging  approach  for  all 
parameters  that  may  be  averaged.  The 
proposal  did  not,  however,  include 
enforcement  mechanisms  intended  to 
ensure  a  party  choosing  this  option  does 
so  properly,  such  as  mechanisms  to 
ensure,  and  document,  the  gasoline  in 
question  is  used  only  in  a  single  covered 
area,  such  as  recordkeeping,  reporting, 
or  quality  assurance  requirements. 

EPA  generally  has  retained  this 
averaging  option  in  the  final  rule  in 
section  80.67(a)(2),  but  with  several 
modifications.  The  final  rule  restricts 
the  non-survey  averaging  option  to 
oxygen  and  benzene  only.  This 
restriction  is  included  because  EPA 
intends  to  Umit  its  application  only  to 
those  parameters  included  in  section 
211(k)(7)  of  the  Act.  hi  addition.  EPA 
has  included  in  the  final  rule  the 
requirement  that  any  party  intending  to 
use  the  non-survey  averaging  option 
must  first  obtain  approval  from  EPA 
through  a  petition  process.  The  final 
rule  specifies  that  the  petition  must 
describe  in  detail  the  mechanisms  the 
refiner  or  importer  will  use  to  ensure 
that  the  gasoline  in  question  is  in  fact 
produced  by  the  refiner  or  imported  by 
the  importer,  and  is  used  enly  within 
the  covered  area  and  in  no  other 
attainment  area  or  covered  area.  The 
petition  also  must  describe  the 
recordkeeping,  reporting,  auditing,  and 
other  quality  assurance  measures  the 
party  will  use  to  document  and  report 
the  quality  of  the  gasoline  used  in  the 
covered  area. 

The  petition  would  bo  expected  to 
address  mechanisms  to  establish  with 
certainty  the  properties  of  the  gasoline 
used  in  the  covered  area,  and 
mechanisms  to  ensure  the  gasoline 
delivered  for  use  in  the  covered  area  is 
not  transported  by  a  transferee  of  the 
gasoline  (e.g.,  a  truck  distributor)  for  use 
in  an  adjoining  attainment  area  or  in 
another  covered  area.  To  the  extent  any 
of  a  party's  gasoline  is  mixed  with 
gasoline  produe»d  by  another  refiner  or 
imported  by  another  importer  in  the 
fungible  gasoline  distribution  system, 
EPA  believes  the  party  would  have 
serious  difficulty  achieving  the  product 
tra(J(ing  certainties  required  for  intra- 
covered  area  averaging. 

EPA  believes  this  intra-covered  area 
averaging  approach  will  have  very 
Umited,  if  any,  application,  because  it 
requires  precise  tracking  of  the  quality 
of  gasoline  that  is  produced  by  a  single 
refiner  or  is  imported  by  a  single 


importer  and  used  within  a  single 
covered  area,  h  was  the  great  difficulty 
in  this  type  of  gasoline  tracking,  voiced 
by  refiners  and  downstream  segments  of 
the  gasoline  distribution  system,  that 
gave  rise  to  the  general  reformulated 
gasoline  averaging  approach  included  in 
the  final  rule— of  refinery-level 
averaging  combined  with  (havered  area 
gasoline  cjuality  surveys.  Having 
established  mechanisms  to  accomplish 
averaging  on  a  nationwide  basis,  EPA 
believes  it  should  sanction  separate, 
intra-covered  area  averaging  only  if 
there  is  complete  certainty  the  intra- 
covered  area  approach  can  be  carried 
out  successfully  and  in  a  manner  subject 
to  full  enforcement  oversight.  EPA 
further  beheves  the  petition-approach 
included  for  intra-covered  area 
averaging  is  the  best  means  of 
accomplishing  this  certainty,  without 
promulgating  an  additional  extensive 
regulatory  scheme. 

G.  Conventional  Gasoline  Marker 

EPA's  proposed  intent  to  designate 
the  chemical  phenolphthalein  as  the 
required  marker  for  conventional 
gasoline  has  been  subjected  to 
reconsideration  on  the  basis  of 
phenolphthalein  field  tests  conducted 
using  the  gasoline  pipeline  operated  by 
the  Amoco  Oil  Company  in  Mandan, 
North  Dakota  by  the  American 
Petroleum  Institute  and  Amoco.  The 
results  of  those  field  tests  suggest  that 
phenolphthalein  may  not  perform  to 
EPA's  expectations  for  reliably 
distinguishing  conventional  gasoline 
fi-om  reformulated  gasohne. 
Specifically,  the  field  tests  suggest  that 
phenolphthalein  does  not  adequately 
mix  with  conventional  gasoline  and 
may  act  to  contaminate  water,  metal 
surfaces  and/or  other  petroleim:i 
products. 

Accordingly,  EPA  has  elected  not  to 
issue  a  final  rule  governing 
conventional  gasoline  markers  at  this 
time.  Instead.  EPA  has  undertaken 
further  investigation  of  alternative 
markers  with  interested  petroleum  and 
chemical  companies.  EPA  intends  to 
publish  a  new  proposal  for  the 
conventional  gasoline  marker,  and  to 
promulgate  a  final  conventional 
gasoline  marker  rule  based  on  this 
proposal.  Interested  parties  will  have 
the  opportunity  to  comment  on  this 
proposal. 

H.  Responsibilities  of  Refiners  and 
Oxygenate  Blenders 

The  introduction  to  this  Preamble 
section  describes  the  various 
responsibilities  of  refiners  and 
ox>-genate  blenders  under  the 
reformulated  gasoUne  program. 
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Comments  were  received  requesting 
clarificatioD  of  the  requirements  that 
would  apply  in  a  case  where  more  than 
one  party  is  involved  in  a  refinery  or 
oxygenate  blending  operation. 

The  final  regulations  define  the  terms 
"refiner,"  "refinery,"  "oxygenate 
blender,"  and  "oxygenate  blending 
facility." «>  The  definition  of  "oxygenate 
blender"  includes  a  party  that  owns  or 
controls  the  blendstocks  or  gasoline 
used  or  the  gasoline  produced  at  an 
oxygenate  blending  facility.  This 
definition  is  necessary  in  recognition  of 
the  practice  of  blendstock  owners  to 
specify  the  type  and  amount  of 
oxygenates  to  be  added  by  another 
party.  Because  the  blendstock  owner 
thus  exercises  control  over  the  blending 
operation  and  afiiects  the  qualities  of  the 
finished  gasoline,  it  is  appropriate  to 
include  the  product  owner  within  the 
definition  of  oxygenate  blenders  and  to 
impose  responsibility  for  regulatory 
comphance  on  that  party  with 
substantial  control  over  the  quality  of 
the  final  product. 

As  a  result  of  these  definitions,  there 
may  be  situations  where  more  than  one 
person  meets  the  definition  of  refiner  or 
oxygenate  blender  for  a  single  refinery 
or  oxygenate  blending  facility.  For 
example,  at  an  oxygenate  blending 
facility  there  may  be  one  person  who 
owns  the  RBOB  and  oxygenate  and 
causes  those  products  to  be  combined  to 
produce  reformulated  gasoline  (who 
also  could  be  a  distributor  or  reseller), 
another  person  who  owns  the  gasoline 
storage  tanks  in  which  the  RBOB  and 
oxygenate  are  combined  (who  also 
could  be  a  truck  or  terminal  carrier),  and 
still  another  person  who  operates  and 
controls  the  blending  equipment  at  the 
fadUty  on  a  day-to-day  basis.  Each  of 
the  parties  described  in  this  example 
independently  meets  the  definition  of 
oxygenate  blender  for  the  oxygenate 
blending  facihty  described.  A  similar 
scenario,  with  more  than  one  person 
meeting  the  definition  of  refiner,  is 
possible  in  the  case  of  a  refinery. 

The  final  rule  provides  that  each 
person  meeting  the  definition  of  refiner 


*o  Section  80.2(h)  deGnevennery  as  "a  plant  at 
which  gasoline  is  produced." 

Section  80.2(i)  defines  reriner  as  "any  person  who 
owns,  leases,  operates,  controls,  or  supervises  a 
refinery." 

Section  80.2(11)  defines  oxygenate  blending 
iacility  as  "any  facility  (including  a  truck)  at  which 
oxygenate  is  added  to  gasoline  or  blendstock,  and 
at  which  the  quality  or  quantity  of  gasoline  is  not 
altered  in  any  other  manner  except  for  the  addition 
of  deposit  control  additives." 

Section  80.2(mm)  defines  oxygenate  blender  as 
"any  person  who  owns,  leases,  operates,  controls, 
or  supervises  an  oxygenate  blending  facility,  or  who 
owns  or  controls  the  blendstocks  or  gasoline  used 
or  the  gasoline  produced  at  an  oxygenate  blending 
facility." 


or  oxygenate  blender  is  independently 
rei  ponsible  that  standards  and  other 
re<  uirements  that  attach  to  a  refining  or 
ox  rgenate  blending  operation  must  be 
mi  it.  This  is  the  same  requirement  that 
atl  aches  in  other  motor  vehicle  fuel 
re  ulatory  programs.  For  example, 
ui  der  the  gasoline  lead  phasedown 
pr  )gram,  in  cases  where  the  lead 
pt  asedown  standard  is  violated  as  a 
re  ult  of  excess  average  lead  content  of 
ga  ioline  produced,  EPA  holds  each 
pe  'son  meeting  the  refiner  definition 
lii  }le;  and  under  the  gasoline  volatility 
pr  )gram,  in  cases  where  the  volatility 
st<  ndard  is  violated  as  a  result  of 
in  proper  oxygenate  blending,  EPA 
he  Ids  each  person  meeting  the 
de  inition  of  oxygenate  blender  liable. 

-lowever,  as  in  other  motor  vehicle 
fu  ;1  regulatory  programs,  EPA  intends 
to  exercise  its  enforcement  discretion 
an  d  not  seek  to  hold  liable  parties 
m  leting  a  definition  in  relation  to  a 
b«  tch  of  gasoline  that  chose  to  jointly 
m  set  the  requirements  of  the  final  nde. 
In  practice,  therefore,  each  requirement 
p(  rtaining  to  an  individual  batch  of 
ga  ioline  must  be  met  only  once.  For 
e>  ample,  the  determination  of 
pi  jperties,  independent  sampling  and 
te  ting,  compliance  audits,  testing  of 
RIOB,  record  keeping  and  reporting 
reouirements,  and  oxygenate  blender 
qilality  assurance  programs  need  not  be 
met  separately  by  each  person  who 
m  jets  the  refiner  or  oxygenate  blender 
d(  finition  with  respect  to  a  specific 
b«  tch  of  gasoline  or  blendstock.  Rather, 
w  thin  the  exercise  of  EPA's 
er  forcement  discretion,  each  party  is 
in  lividually  responsible  for  ensuring 
th  it  each  requirement  is  met  at  least 
01  ce  for  any  specific  batch. 

"or  example,  EPA  would  exercise  its 
ei  forcement  discretion  and  not  seek  to 
in  pose  liabiUty  on  a  party  that  meets 
th  i  definition  of  oxygenate  blender  that 
d(  es  not  separately  sample  and  test  the 
ga  soline  produced  or  separately  submit 
re  )orts  to  EPA  relating  to  a  specific 
bi  tch  of  gasoline,  as  long  as  some  party 
w  th  equivalent  standing  (an  oxygenate 
bl  jnder)  does  conduct  the  required 
sa  cnpling  and  testing  and  does  file  a 
vi  lid  annual  report.  However,  each 
p4  rson  meeting  the  definition  of 
03  ygenate  blender  in  this  example  is 
in  dividually  responsible  that  the 
re  ijuired  sampling  and  testing  occurs 
ai  d  that  the  required  reports  to  EPA  are 
su  bmitted. 

jEPA  anticipates  that  the  people 
involved  in  a  refining  or  oxygenate 
h  ending  operation  will  discuss  among 
th  emselves  who  will  be  responsible  for 
ei  ch  of  the  regulatory  requirements.  In 
m  9st  cases,  EPA  anticipates  that  the 
pi  oduct  owner  will  take  the  lead  in 


satisfying  requirements,  though  the 
allocation  of  these  responsibilities  is 
strictly  within  the  province  of  the 
regulated  parties  involved.  If  a  refinery 
or  oxygenate  blending  facility 
requirement  is  accomplished  by  one 
person,  EPA  will  consider  the 
requirement  to  have  been  accomplished 
by  each  person  who  meets  the  definition 
of  refiner  or  oxygenate  blender.  If  a 
refinery  or  oxygenate  blending  facility 
requirement  is  not  properly 
accomplished,  however,  EPA  will 
consider  the  lapse  to  be  a  violation  by 
each  person  who  meets  the  definition  of 
refiner  or  oxygenate  blender.  Similarly, 
if  a  standard  applicable  to  the  refinery 
or  oxygenate  blending  facihty  is  not 
satisfied,  EPA  will  consider  each  person 
who  meets  the  definition  of  refiner  or 
oxygenate  blender  to  have  failed  to 
satisfy  the  relevant  standard. 

EPA  anticipates  that  reformulated 
gasoline  and  RBOB  will  be  produced 
exclusively,  or  almost  exclusively,  at  the 
refinery  at  which  the  blendstocks  are 
produced  from  crude  oil,  due  to  the 
complexities  inherent  in  producing 
reformulated  gasoline  and  RBOB.  EPA 
beUeves  it  will  be  very  difficult  for  a 
downstream  party  to  obtain  blendstocks 
with  the  specific  mixtures  of  properties 
such  that  the  blendstocks  may  be 
blended  together  to  produce  gasoline 
meeting  the  standards  for  reformulated 
gasoline  or  RBOB. 

However,  if  such  downstream 
blending-refining  does  occur,  all 
requirements  attaching  to  refiners  apply 
to  all  parties  meeting  the  definition  of 
a  "refiner".  Note  that,  if  blendstocks  are 
combined  with  reformulated  gasoUne, 
the  reformulated  gasoline  standards 
must  be  met  on  the  basis  of  the  volume 
and  properties  of  the  blendstocks  only 
and  compliance  may  not  rely  on  the 
properties  of  the  reformulated  gasohne 
to  which  the  blendstock  is  added.  In 
addition  the  resulting  reformulated 
gasoline/blendstock  mixture  must  meet 
all  reformulated  gasoline  standards.  In 
the  event  any  party  attempts 
downstream  blending-refining  of 
reformulated  gasoline  or  RBOB,  EPA 
intends  to  scrutinize  the  operation 
closely. 

Commenters  expressed  concern  that, 
where  the  oxygen  standard  is  being  met 
on  an  average  basis,  all  persons  who 
satisfy  the  oxygenate  blender  definition 
may  not  have  access  to  the  information 
necessary  to  know  that  this  standard  is 
being  met  in  fact.  This  issue  was  of 
particular  concern  for  oxygenate 
blenders  who  are  carriers,  where  the 
normal  business  practice  is  to  blend 
oxygenate  according  to  the  instructions 
of  the  product  owner-oxygenate  blender. 
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The  final  rule  provides  that  oxygenate 
blenders  will  be  held  liable,  inter  alia, 
for  reformulated  gasoline  produoed  for 
averaged  compliance  that  is  determined 
to  exceed  the  minimum  and/or 
maximum  standards.  The  final  rule  also 
prohibits  the  sale,  by  any  person,  of 
gasoline  that  violates,  inter  alia,  a 
refiners'  averaged  compliance  with  the 
standards. 

Ox>'genate  blenders  have  direct 
control  over  whether  a  specific  fuel 
meets  the  minimum  and/or  maximum 
requirements  of  the  reformulated 
gasoline  program.  Blenders  have  no 
control  over  %vhether  that  fuel  is  being 
produced  to  comply  vrith  per-gallon  or 
averaged  standards.  Where  gasoUne  is 
designated  for  oxygen  compliance  on  a 
per-gallon  basis,  die  blender  may  take 
steps  to  ensure  that  2.0  weight  percent 
oxygen  is  added  to  each  batch  of 
gasoline  produced.  Where  gasoline  is 
produced  to  averaged  compliance,  the 
blender  is  precluded  from  independent 
knowledge  of  whether  the  average  will 
be  met. 

EPA  appreciates  this  dilenmia  faced 
by  parties  downstream  of  a  refiner 
achieving  compliance  on  average. 
However,  EPA  believes  both  that  the 
requirements  that  blenders  be  held 
potentially  liable  for  selling  averaged 
gasoline  that  foils  to  meet  the  averaged 
standard  is  necessary  and  that  adequate 
safeguards  are  available.  Potential 
liabiUty  is  necessary  to  effectively 
prevent  the  sale  and  distribution  of  non- 
complying  product  by  downstream 
parties  which  possess  any  opportunity 
to  prevent  the  product  from  being 
released  into  the  environment. 

For  example,  if  a  carrier-oxygenate 
blender  receives  instructions  to  add  less 
than  2.00  weight  percent  oxygen  to 
RBOB  (the  per-gallon  oxygen  standard), 
the  carrier  should  obtain  the  assurance 
of  the  product  ownei.  in  writing  if 
possible,  that  the  reformulated  gasoline 
being  produced  meets  the  oxygen 
stand^d  on  average.  If  a  violation  of  the 
average  oxygen  standard  occurs 
involving  gasoline  produced  by  the 
carrier-oxygenate  blender,  and  the 
carrier-oxygenate  blender  can 
demonstrate  that  it  made  this  inquiry  in 
good  feith  and  received  an  appropriate 
assurance,  EPA  will  exercise  its 
enforcement  discretion  and  not  hold  the 
carrier-oxygen  blender  liable  for  the 
standard  violation  unless  the  carrier 
knew,  or  should  have  known<  the 
oxygen  standard  would  not  be  met  on 
average.  This  type  of  inquiry  and 
assurance  would  be  no  defense  for 
oxygenate  blended  outside  the  per- 
gallon  minimum/maximum  standard, 
however. 


/.  Prohibitions,  Liabilities  and  Defenses 
1.  Prohibitions 

The  final  rule  f'fM'taing  certain 
prohibitions  that  apply  to  all  parties  in 
the  gasoline  distribution  network,  that 
address  the  per-gallon  minimiun  and 
maximixm  standards  for  reformulated 
gasoline  and  the  restrictions  related  to 
the  time  and  place  of  use  for 
reformulated  gasoline.  Also  prohibited 
for  every  party  are,  inter  alia,  the 
addition  of  oxygenate  to  reformulated 
gasoline  (except  reformulated  gasoline 
that  is  designated  for  use  in  an 
oxygenated  fuels  program  during  the 
oxygenated  fuels  control  period);  the 
combining  of  reformulate  gasoline 
produced  using  ethanol  with 
reformulated  gasoline  produced  using 
another  oxygenate  during  the  period 
May  1  through  September  15;  and 
(during  1995  through  1997)  the 
combining  of  reformulated  gasolines  or 
RBOBs  subject  to  complex  model 
standards  unless  the  constituent 
reformulated  gasolines  or  RBOBs  have 
identical  baselines. 

The  final  rule  also  prohibits  all 
parties,  other  than  retailers  and 
wholesale  piut:haser-consumers.  from 
combining  reformulated  gasoline  or 
RBOB  subject  to  simple  model 
standards  with  reformulated  gasoline  or 
RBOB  that  is  subject  to  complex  model 
standards  during  1995  through  1997. 

The  rational  for  these  prohibitions  are 
discussed  separately  in  the  preamble 
sections  dealing  with  the  specific  topics 
which  result  in  the  prohibitions. 

EPA  received  comments  on  its 
proposal  to  prohibit  any  party  ttom '   ^ 
transporting,  storing,  dispensing, 
selling,  or  supplying  reficHmulated 
gasoline  that  does  not  meet  a 
reformulated  gasoline  certification.  The 
commenters  were  concerned  that  only 
gasoline  that  meets  all  reformulated 
gasoline  standards  would  be  "certified." 
and  that,  as  a  result  of  averaging,  parties 
downstream  of  the  refinwy  would  have 
no  way  of  knowing  if  a  particular  batch 
of  gasoline  was  produced  to  meet 
standards. 

EPA  agrees  with  this  comment,  and 
has  modified  the  final  rule  to  limit  the 
downstream  prohibition  involving 
reformulated  gasohne  properties  to  the 
per-gallon  minimum  and  maximum 
standards  that  apply  to  all  reformulated 
gasoline,  regardless  of  whether  the 
gasoline  is  produced  to  the  per-gallon  or 
average  standards.*'  As  a  result. 


*'  For  exampie,  the  refiner/importer  benzeoe 
standard  is  1.00  volunM  parcent  if  met  on  a  per- 
gallon  basis,  or  0.95  volume  percent  if  rael  oo 
average  with  a  1.30  volume  percent  per-gallon 
maximum.  As  e  reeuh,  no  gallon  of  gasoline  may 
have  a  benzene  oonleat  ^ealer  than  1.30  volume 


downstream  pcuties  may  determine  if 
any  particular  gasoline  batch  meets  the 
per-gallon  minimums  and  maximums 
through  sampling  and  testing.  Moreover. 
EPA  inspections  conducted  downstream 
of  the  refinery/importer  will  monitor 
comphance  with  the  per-gallon 
minimums  and  maximums,  and  not 
compliance  with  the  standards  that 
appfy  to  refiners  and  importers. 

EPA's  proposal  would  also  prohibit 
refiners  and  importers  from  producing 
or  importing  reformulated  gasohne  that 
does  not  meet  reformulated  gasoUne 
standards.  Several  commenters  observed 
that  the  p>roduction  alone  of 
reformulated  gasoUne  or  RBOB  that  fails 
to  meet  required  standards  does  not 
cause  environmental  harm,  because  the 

!>roduct  may  be  corrected  before  it 
eaves  the  refinery.  EPA  generally  agrees 
with  this  comment,  and  has  adjusted  the 
regulatory  language  to  clarify  that  the 
prohibition  against  the  production  of 
reformulated  gasoline  that  fails  to  meet 
standards  appUes  only  to  gasoline  that 
is  intended  for  sale  or  use.  During  the 
course  of  any  inspection  at  a  refinery  or 
import  facihty,  EPA  will  rely  on  the 
documentation  used  by  a  refiner  or 
importer  to  determine  if  any  particular 
gasoline  is  "finished"  and  therefore  is 
intended  for  sale  or  use,  or  is  an 
"unfinished"  product  for  which  the 
refiner  or  importer  intends  additional 
blending. 

Accordingly,  the  final  rule  prohibits 
the  manufacture,  sale,  offering  for  sale, 
distribution,  dispensing,  supplying 
offering  for  supply,  transporting  or 
causing  the  transportation  by  refiners 
and  importers  of  finished  gasoline 
"intended"  for  sale  or  use  where  such 
gasoline  fails  to  meet  reformulated 
gasoline  standards.  This  approach  is 
consistent  with  EPA's  approach  under 
the  Lead  Phasedown.  Fuel  VolatiUty 
and  Diesel  Desulfurization  Programs. 

2.  LiabiUties 

a.  General.  The  final  rule  provides 
that  where  the  gasoline  contained  in  a 
storage  tank  at  any  facility  owued, 
leased,  operated,  controlled  or 
supervised  by  any  refiner,  importer, 
oxygenate  blender,  carrier,  distributor, 
reseller,  retailer,  or  wholesale 
purchaser-consumer  is  found  in 
violation  of  the  prohibitions,  most 
parties  involved  in  the  chain  of 
distribution  upstream  of  the  faciUty 
found  in  violation  are  presumed  liable 
for  the  violation. 

Carriers  are  presiuned  liable  for 
violations  arising  bom  product  under 


percent,  regardless  of  »-hetber  the  gasoline  is 
produced  or  imported  to  the  per-gallon  or  averagp 
standard.  This  1.30  benzene  maximum  thus  may  be 
enforced  against  downstream  paitiek. 
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the  control  and/or  oistody  of  the  carrier 
at  the  carrier's  fodlity,  and  for 
violations  at  any  fecility  where  EPA 
demonstrates  that  the  carrier  caused  the 
violation.  Carriers  who  meet  the 
definition  of  refiner  or  oxygenate 
blender  have  the  same  Uabihties  and 
defenses  as  any  other  refiner  or 
oxycenate  blender. 

The  final  rule  also  provides  defenses 
against  UabiUty  for  each  person 
presumed  Uable.  These  defenses  are 
discussed  below.  For  a  more  detailed 
discussion  of  the  rationale  for  the 
Uabilities  and  defenses  established  by 
this  rule,  see  EPA's  proposal  at  57  FR 
13470-13473  (April  16, 1992). 

One  commenter  stated  that  where 
gasoline  in  a  storage  tank  is  in  violation 
of  the  regulations,  EPA  should  either 
narrow  ti^e  range  of  persons 
presxmiptively  liable  or  expand  the 
availability  of  affirmative  defenses.  The 
comment  is  based  on  the  normal 
industry  practice  of  commingUng 
products  in  common  storage  tanks,  the 
number  of  fuel  manufacturers  that    ~ 
would  be  involved,  the  likelihood  of 
commingling,  the  absence  of 
quantitative  thresholds,  and  the  absence 
of  a  requirement  that  individual  parties 
exercise  sufficient  control  over  the 
contents  of  the  tank.  Another 
commenter  queried  what  distinguishes 
this  program  from  other  fuels  programs 
which  did  not  impose  such  presumptive 
liability. 

EPA  nas  had  extensive  experience  in 
enforcing  other  motor  vehicle  fuel 
programs  under  40  CFR  part  80, 
including  the  unleaded  gasoline  and 
gasoUne  volatility  programs  and  the 
recent  diesel  sulfur  program.  Each  of 
these  other  fuels  programs  include 
presimiptive  hability  schemes  that  are 
very  similar  to  the  presumptive  liability 
scheme  proposed  for  reformulated 
gasoline. 

The  liability  and  defense  provisions 
of  this  rule  are  structured  similarly  to 
those  adopted  by  EPA  in  its  prior  motor 
vehicle  fuel  programs,  including  the 
controls  on  leaded  and  unleaded 
gasoline,  gasoline  volatility  and  diesel 
fuel  desulfurization.  For  those 
programs,  EPA's  regulations  identify 
various  persons  who  are  presumed 
hable  when  violations  are  detected  at 
various  points  in  the  motor  fuel 
distribution  system.  For  example,  40 
CFR  80.28  identifies  those  persons 
responsible  for  violations  of  the  gasoline 
volatility  regulations  when  a  violation  is 
detected  at  refiner  or  importer  facilities 
(§  80.28(a)),  at  carrier  facihties 
(§  80.28(b)).  at  branded  distributor 
facihties,  reseller  facilities,  or  ethanol 
blending  plants  (§  80.28(c)),  at 
unbranded  distributor  facilities  and 
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eths  Qol  blending  plants  (§  80.28(d)),  at 
brai  ded  retail  outlets  or  wholesale 
pun  haser-consumer  facihties 
(§8  1.28(e)),  and  at  unbranded  retail 
out  )ts  or  wholesale  purchaser- 
con  lumer  facihties  (§  80.28(f)).  hi 
gem  iral,  all  persons  who  could  have 
caui  ed  a  violation  at  a  facihty  are 
prej  umed  to  be  hable  for  the  violation 
det(  cted  at  the  facihty.  At  branded 
faci  ities  the  refiner  is  also  presumed . 
liab  e  based  on  their  abiUty  to  exercise 
a  d(  ;ree  of  control  at  these  facihties. 
Var  ous  affirmative  defenses  are 
affo  -ded  to  persons  presimied  liable, 
and  in  all  cases  the  presumptions  of 
hafa  hty  are  rebuttable.  40  CFR  80.28(g). 
The  affirmative  defenses  typically 
in VI  live  showing  (1)  that  the  person  did 
not  :ause  the  violation,  (2)  that  they 
eitli  }r  conducted  tests  showing  the 
gas(  hne  was  in  compliance  when  they 
trai  sferred  it  to  the  next  person  in  the 
dist  ribution  system,  or  that  they 
rea  ived  proper  documentation  when 
the; '  received  the  gasoline  and 
con  lucted  a  sufficient  quaUty  assurance 
san  phng  and  testing  program. 
Ad(  itional  elements  of  an  affirmative 
defi  nse  must  be  shown  by  refiners 
whi  n  a  violation  is  detected  at  a 
bra  tded  outlet.  A  detailed  discussion  of 
the  reasons  for  the  gasoline  volatility 
liab  ihty  defense  provisions  can  be 
fou  id  at  54  FR  11872  (March  22, 1989). 

T  le  regulations  adopted  for  the 
refc  rmulated  gasohne  program  follow 
this  same  general  structure.  For 
exa  nple,  if  the  gasoline  in  a  storage 
tan  I,  or  at  any  other  point  in  the 
dis  ribution  system,  is  found  to  be  in 
vio  ation  of  the  requirements,  then  the 
foil  iwing  persons  are  presumed  hable: 
All  [persons  (including  carriers)  who 
o\\'li,  lease,  operate,  supervise  or  control 
the  facihty;  all  persons  other  than 
can  iers  who  manufactured,  sold, 
trai  sported,  or  dispensed  the  gasohne 
fou  id  at  the  facihty;  carriers  who 
dis  >ensed,  transported,  supplied  or 
sto  ed  the  gasohne  where  EPA  can  show 
the  f  caused  the  violation;  and  the 
re£  ler  or  importer  whose  brand  name  is 
dis  )layed  at  the  facihty,  if  any.  They 
wil   not  be  deemed  hable  if  they  can 
she  w  (1)  they  did  not  cause  the 
vio  ation,  (2)  that  product  transfer 
do<  uments  indicate  the  gasoline  in 
qu(  stion  met  all  relevant  requirements, 
an(  (3)  they  conducted  a  sufficient 
que  hty  assurance  program.  Additional 
elei  nents  must  be  shown  by  refiners  or 
im  torters  for  violations  at  branded 
fac  lities. 

1  he  rationale  for  assigning  a 
pre  sumption  of  habihty  to  all 
coi  tributors  to  a  batch  of  noncomplying 
fue  is  that,  as  with  gasoline  volatihty 
an<  the  other  motor  vehicle  fuel 


programs,  EPA  is  in  a  particularly  poor 
position  to  know  who  caused  a  violation 
that  is  detected  at  a  point  in  the 
distribution  system.  In  the  case  of  a 
violation  found  at  a  retail  station,  for 
example,  the  retailer  often  will  say  it 
has  no  control  over  the  quality  of  the 
gasoline  dehvered  by  the  distributor  (or 
by  more  than  one  distributor)  and  did 
nothing  to  cause  the  violation;  the 
distributor  will  say  it  has  no  control 
over  the  quahty  of  the  gasoline  provided 
by  the  terminal  and  did  nothing  to  cause 
the  violation;  the  terminal  will  say  it 
only  supplies  the  gasoline  received  from 
the  pipeline  and  did  nothing  to  cause 
the  violation,  etc.  EPA  normally  lacks 
the  information  necessary  to  estabhsh 
the  cause  of  the  violation  because  its 
inspectors  were  not  present  when  the 
gasoline  in  question  moved  through  the 
distribution  system;  yet  EPA  has  a 
sample  that  is,  in  fact,  in  violation. 

In  contrast  to  EPA,  the  parties 
responsible  for  the  facility,  or  for 
supplying  the  gasoline  contained  at  a 
facihty  found  to  be  in  violation  are, 
collectively,  in  the  best  position  to 
determine  the  cause  of  the  violation.  It 
is  these  parties  who  are  presumed 
liable.  The  presumption  of  liability 
normally  has  the  desired  effect  of 
forcing  the  presumptively  hable  parties 
to  cooperate  in  identifying  the 
violation's  cause,  which  both  resolves 
the  issue  of  habihty  for  the  party  or 
parties  actually  responsible  for  the 
violation  and  establishes  defenses 
against  liability  for  parties  not 
responsible.  In  addition,  branded 
refiner*  or  importers  are  presumed 
hable  based  on  the  degree  of  control 
such  refiners  or  importers  have  over 
gasoline  that  is  sold  imder  their  brand 
name. 

The  likelihood  of  commingling,  the 
absence  of  quantitative  thresholds,  the 
degree  of  control  exercised  by  the 
-branded  parties  presumed  hable,  and 
the  reasonableness  of  a  presumption  of 
hability  for  parties  involved  with  the 
production  or  distribution  of  the 
gasoline  discovered  in  violation  is  the 
same  for  the  reformulated  gasoline 
program  as  it  is  for  the  gasoline 
volatihty  and  other  motor  vehicle  fuel 
programs.  In  both  cases,  EPA  is 
confronted  with  a  fungible  gasoline 
distribution  system,  with  various 
persons  either  involved  with  the 
production  or  distribution  of  the 
noncomplying  gasoline,  or  exercising 
some  degree  of  control  over  the 
downstream  facihty  where  the  violation 
was  detected.  In  both  cases  EPA  is  not 
reasonably  able  to  locate  the  cause  of 
the  violation,  and  the  regulations 
reasonably  require  the  parties  involved 
with  the  noncomplying  gasoline  and 
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facihty  to  bear  the  burden  of  locating 
the  cause  of  the  violation. 

EPA  has  included  in  the  final  rule 
habihty  for  branded  importers  for 
violations  found  at  facilities  at  which 
that  importers'  brand  name  is  displayed. 
This  liability  is  parallel  with  the 
liabihty  presumption  that  attaches  to 
branded  refiners  for  violations  foimd  at 
branded  facihties.  This  change  bom  the 
proposed  hability  scheme  is  included 
because  the  absence  of  liability  for 
branded  importers  created  a  potential 
gap  in  the  regulatory  scheme.  If  any 
party  meets  Uie  definition  of  a  branded 
importer,  it  is  reasonable  that  they  be 
treated  equally  with  branded  refiners. 

Moreover,  EPA  does  not  believe  the 
scope  of  the  habihty  provisions  should 
be  narrowed.  The  scope  of  parties 
presumed  liable  is  designed  to  ensure 
that  each  party  in  the  reformulated 
gasoline  production  and  distribution 
system  with  any  opportimity  to  affect 
the  quahty  of  the  hiel  may  be  held 
accountable  for  noncomplying  fuel. 
Otherwise,  the  substantial  economic 
incentives  associated  with  cheating 
under  this  program  would  result  in  the 
exploitation  of  gaps  in  the  scope  of 
coverage. 

As  a  result,  EPA  declines  to  adjust  the 
range  of  parties  presumptively  liable  for 
commingled  fuels  violations  or  to  adjust 
the  affirmative  defenses. 

Certain  commenters  requested 
clarification  of  the  volume  of  gasoline  a 
party  must  contribute  to  a  non- 
complying  storage  tank  to  create  the 
presumption  of  liabihty.  EPA's  April 
1992  proposal  would  hold  each  party 
responsible  for  a  violation  detected  at  a 
storage  tank,  or  at  any  other  point  in  the 
gasoline  distribution  system,  if  the  party 
was  involved  with  any  of  the 
noncomplying  gasoline.  This  would 
include  distributors  for  the  most  recent 
delivery,  and  in  most  cases  would  also 
include  distributors  for  the  several  prior 
dehveries.  See  57  FR  13471  (April  16, 
1992).  Commenters  requested 
clarification  frx>m  EPA  as  to  what  was 
meant  by  "several  dehveries." 

EPA  has  retained  the  proposed 
language  that  assigns  presumptive 
liabihty  to  any  party  that  contributes 
"any  gasoline"  to  the  noncomplying 
gasoline  in  the  batch  or  storage  tank. 
There  is  no  single  de  minimis  volume 
that  would  be  appropriate  in  every 
situation.  In  addition,  there  is  no  single 
number  of  dehveries  that  would  identify 
the  source  for  all  noncomplying 
gasoline  present  in  the  batch  or  storage 
tank  yielding  the  noncomplying  sample. 
EPA  will  evaluate  the  issue  of  non- 
causation  as  a  result  of  a  small  volume 
contribution  to  a  non-complying  storage 
tank  on  a  case-by-case  basis. 


One  commenter  observed  that  a 
downstream  party  receiving 
noncomplying  product  would  be 
obhged  to  store  the  product  imtil  the 
owner  of  the  product  determines  a 
solution.  The  commenter  recommended 
that  a  party  storing  nonconforming 
product  that  has  been  properly  re- 
documented  stating  its  actual 
characteristics  should  not  be  penalized. 

EPA  generally  agrees  with  this 
comment.  The  finjj  rule  prohibits,  inter 
alia,  the  distribution,  transportation, 
storage  or  sale  (or  offer  to  sell)  of 
noncomplying  product  represented  as 
reformulated  gasoline  and  intended  for 
sale  or  use  in  any  covered  area.  EPA 
will  assume,  absent  coimtervailing 
evidence,  that  all  gasoline  found  in  the 
United  States  is  intended  for  domestic 
sale  or  use  and  thus  subject  to  the 
reformulated  gasoline  or  anti-dumping 
rules.  Countervailing  evidence  to 
overcome  this  assumption  with  regard 
to  a  specific  tank  of  gasoline  would 
include  a  showing  of  the  following: 
demonstrate  that  the  gasoline  is  clearly 
identified  as  noncomplying  product; 
that  the  noncomplying  gasoline  is 
segregated  from  other  gasoline;  that  the 
storage  tank  containing  the  gasoline  has 
been  clearly  designated  as  product 
unavailable  for  sale  or  distribution,  that 
the  noncomplying  gasoline  in  fact  has 
not  re-entered  the  distribution  system; 
and  that  the  gasohne  is  redirected 
toward  a  process  of  bringing  the 
gasoline  into  compliance.  A  party 
storing  noncomplying  gasohne  meeting 
this  burden  would  not  be  in  violation  of 
the  prohibitions  contained  in  today's 
rule. 

b.  Carriers.  EPA  received  a  variety  of 
comments  objecting  to  the  imposition  of 
presumptive  hability  on  carriers. 

Several  commenters  argued  that  the 
prohibitions  contained  in  section 
211(k)(5)  of  the  Act  identify  refiners, 
blenders  and  marketers  as  the  regulated 
parties  under  the  reformulated  gasohne 
and  anti-dumping  programs,  but  does 
not  specifically  name  carriers. 

Section  211(k)(l)  authorizes  EPA  to 
"promulgate  regulations  *  •  • 
establishhig  requirements  for 
reformulated  gasoline  *  *  •."This 
broad  grant  of  authority  is  the  principal 
source  of  authority  for  the  regulatory 
structure  adopted  for  the  reformulated 
gasoline  program,  along  with  the 
various  specific  requirements  and 
authorizations  found  in  other 
paragraphs  in  section  211(k).  EPA  has 
determined,  in  exercising  this  authority, 
that  the  most  appropriate  structure  for 
this  program  is  one  which  provides  for 
the  regulation  of  reformulated  gasoline 
from  its  point  of  production  or 


importation  to  its  eventual  transfer  to 
the  ultimate  consumer. 

First,  EPA's  experience  with  various 
other  motor  vehicle  fuel  regulations, 
promulgated  under  section  211(c)  of  the 
Act,  indicate  that  this  is  critical  to  the 
success  of  the  program.  This  is  based  on 
the  fungible  nature  of  the  gasohne 
distribution  system,  the  complex 
interrelationships  between  the  various 
parties  involved  in  producing  and 
marketing  gasoline,  and  the  large 
number  of  different  parties  that  willbe 
involved  in  bringing  reformulated 
gasoline  to  the  market.  Second,  the 
reformulated  gasoline  program  includes 
a  complex  mixture  of  requirements, 
involving  the  regulation  of  several 
different  gasoline  components  as  well  as 
the  emissions  performance  of  the 
gasoline.  A  cradle-to-grave  approach  is 
necessary  to  ensure  that  the  air  quality 
benefits  bom  this  program  are  actually 
achieved  in  use.  given  the  large  number 
of  parties  who  will  have  custody  or 
control  of  a  batch  of  reformulated 
gasohne.  and  the  potential  that  their 
actions  could  adversely  affect  the 
emissions  reductions  expected  from  the 
reformulated  gasoline  program.  This 
could  occur,  for  example,  because  the 
quality  of  gasoline  has  been  changed,  or 
because  it  has  been  dispensed  or  used 
at  an  improper  time  or  place.  For  these 
reasons.  EPA  believes  that  it  is  proper 
to  regulate  all  parties  involved  with  the 
production,  distribution  and  sale  of 
reformulated  gasoline. 

At  the  same  time.  EPA  has  assigned 
different  responsibilities  to  different 
parties  in  the  production  and 
distribution  system.  EPA  proposed  and 
has  decided  to  adopt  final  rules 
including  carriers  as  a  regulated  party, 
and  assigning  them  responsibilities 
commensurate  with  their  unique  role  in 
the  gasoline  distribution  system.  EPA 
believes  this  is  a  reasonable  exercise  of 
its  broad  grant  of  authority  under 
section  21  l(k)(l). 

EPA  has  detejmined  that  the 
regulation  of  carriers — pipelines,  barge 
operators  or  truck  carriers — is  necessary 
to  accomplish  the  goal  of  cradle-to-grave 
oversight  monitoring  and  enforcement. 
This  determination  is  based  on  the 
potential  for  carriers  to  cause  violations 
of  the  reformulated  gasoline  regulation, 
the  need  to  impose  a  duty  on  carriers  to 
exercise  care  in  transporting  or  storing 
reformulated  gasoline,  and  the  need  for 
EPA  to  be  able  to  determine  the  source 
of  violations  within  the  program.  For 
example,  carriers  possess  the  potential 
to  cause  violations  of  this  program  by 
commingling  inappropriate  grades  of 
gasoline,  delivering  conventional 
gasoline  into  a  covered  area,  or  by 
carrying  non-VOC  controlled  gasoline  in 
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a  storage  facility  over  from  a  non-VOC 
control  period  into  a  VOC  control 
period  and  selling  or  distributing  that 
product.  In  each  of  these  examples,  the 
carrier  would  be  directly  responsible  for 
causing  the  violation.  EPA  beheves  that 
the  presumption  of  liability  proposed  in 
the  Bnal  rule  effectively  imposes  a  duty 
of  care  on  carriers  to  avoid  these 
violations.  Further,  as  discussed  in  the 
economic  analysis  accompanying  this 
final  rule,  the  costs  associated  with 
carrier  compliance  are  reasonable  and 
have  been  designed  to  provide  carriers 
with  the  minimimi  oversight  costs 
necessary  to  accomplish  the  goals  of  this 
program. 

Certcun  carriers  argue  that  Congress 
did  not  authorize  the  regulation  of 
carriers  in  this  program  as  the 
prohibition  found  in  section  211(k)(5)  of 
the  Act  only  applies  to  refiners, 
importers,  distributors  and  marketers, 
but  not  carriers.  Therefore,  it  is  argued, 
EPA  may  not  regiilate  carriers. 

EPA  disagrees  with  this  argument. 
First,  it  misinterprets  the  prohibitions 
adopted  by  Congress  in  section 
211(k)(5).  The  statutory  prohibitions 
found  in  that  paragraph  are  self- 
effectuating  once  EPA  promulgates 
regulations  establishing  the 
requirements  for  certification  of 
reformulated  gasoUne.  Section  21lOt)(5) 
does  not  limit  EPA's  authority  to 
establish  various  additional  regulatory 
prohibitions,  as  necessary,  in  the 
exercise  of  EPA's  rulemaidng  discretion 
under  section  211(k)(l).  It  also  does  not 
limit  EPA's  authority  imder  section 
211(k)(l)  to  regulate,  as  appropriate,  the 
activities  of  various  persons  in  the 
gasoline  distribution  system,  including 
carriers. 

In  any  case.  EPA  beheves  that  carriers 
are  reasonably  included  in  the  term 
■'marketers"  as  used  in  section 
211(k)(5].  That  term  is  vague  and 
ambiguous,  and  EPA  reasonably 
interprets  it  to  include  all  persons 
regulated  by  EPA  in  the  reformulated  . 
gasoline  program  including  carriers. 

The  Act  does  not  define  the  term 
marketer  for  purposes  of  section  211  (k), 
and  while  that  term  is  used  in  various 
other  provisions  of  the  Act.  it  is  only 
defined  for  purposes  of  one  uiu^Iated 
provision,  section  324  (involving 
responsibility  for  gasoline  vapor 
recovery  systems  at  small  volume  retail 
outlets).  The  term  generally  appears  to 
indicate  a  broad  category  of  persons 
involved  in  the  gasoline  distribution 
system,  a  generic  phrase  with  a  catch- 
all meaning.  See  sections  211(h)(4), 
211(1)  and  211{m){2).  As  used  in  those 
provisions,  the  scope  of  the  term  may  be 
broader  or  narrower,  depending  on  how 
detailed  Congress  made  the  fist  of 


part  es  covered  by  each  provision.  For 
exai  iple,  the  lortg  Ust  of  parties 
refei  enced  in  section  211(hK4)  makes  it 
clea '  that  "marketer"  as  used  there 
mea  is  an  imdefined  category  of  persons 
othe  r  than  distributors,  blenders, 
rese  lers,  carriers,  retailers,  or  wholesale 
pure  baser-consumers,  while  in  sections 
211  1)  and  (m)(2)  the  term  means  an 
und  ifined  category  of  persons  other 
thai  refiners.  The  legislative  history  for 
sect  on  211(k)  fails  to  shed  any  Ught  on 
Con  ^ss'  intent. 

T  le  generally  accepted  meaning  of 
the  I  arm  "marketer"  is  "one  that  deals 
in  a  market."  Webster's  Ninth  New 
Coll  igiate  Dictionary  (1990).  A  carrier 
wou  d  reasonably  fall  within  this 
defii  iition.  Given  the  lack  of  a  clear 
defi  iition  in  the  Act  for  this  vague  term, 
the  ndications  that  Congress  intended  it 
to  hi  ive  a  somewhat  broad,  catch-all 
mea  ling,  and  the  reasons  provided 
aboi  e  supporting  EPA's  inclusion  of 
carr  er's  as  regulated  parties  in  the 
refoi  mulated  gasoline  program,  EPA  has 
reas  )nably  determined  that  carriers  are 
incl  ided  in  the  term  "marketer"  as  it  is 
useq  in  section  211(k)  of  the  Act. 


V)  rious  commenters  claimed  that  it 
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inappropriate  to  impose  a 
pres  imption  of  liability  on  carriers, 
on  their  unique  circumstances, 
noted  that  carriers  do  not  take  title 
own  the  gasoline,  have  contractual 
obli  ;ations  to  maintain  the  integrity  of 
hipment,  only  act  in  accordance 
instructions  from  the  product 
owrfer,  and  have  incentives  to  not 
tamper  with  the  product,  as  it  would 
them  to  liability  and  would 
ice  their  relationships  with  both 
the  !  hipper  and  purchaser.  Commenters 
state  d  that  carriers  lack  any  economic 
ince  itive  to  violate  the  reformulated 
gascf  ine  requirements,  and  any  action 
not  violate  these  requirements 
ly  in  response  to  the  gasoline 
owifcr's  instructions.  Commenters  also 
stat«  d  that  carriers  cannot  refuse  such 
inst]  uctions  except  for  clear  violations 
of  tqe  law. 

;e  operator-carriers  noted  that  the 
af  accidental  contamination  for 
operator-carriers  is  virtually 
nonexistent  due  to  contract  obligations 

m  aintain  cargo  integrity  and  the 
proquct  testing  that  occ\irs  before  and 

shipping.  They  also  argued  that  the 
voli)  ne  of  product  in  a  barge-tank 
woi4d  dilute  any  trace  contaminants 
that  there  was  no  practical  risk  of 
(  lation  of  the  reformulated  gasoline 
reqi  Lrements  from  contamination. 

recognizes  that  carriers  occupy  a 
hat  is  somewhat  unique  in  the 

distribution  system.  In  general, 
agrees  that  there  is  limited 
ecoiiomic  incentive  for  carriers  to 
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tamper  with  the  quality  of  gasoline,  in 
that  carriers  do  not  own  the  gasoUne 
they  ship  or  store  and  would  not  profit 
by  taking  advantage  of  the  price 
differential  between  complying  and 
noncomplying  gasoline.  At  the  same 
time,  there  are  still  significant 
opportunities  few  carriers  to  directly 
cause  violations  of  the  reformulated 
gasoline  program.  For  example,  a 
carrier's  delivery  territory  may  span  a 
boundary  between  an  area  requiring 
reformulated  gasoline  and  an  area  that 
may  receive  conventional  gasoline. 
Misdelivery  of  conventional  fuel  into 
the  reformulated  gasoline  covered  area 
would  be  a  violation  of  the  prohibitions 
of  the  reformulated  gasohne  program. 
Other  situations  where  a  carrier  can 
cause  a  violation  include  a  terminal- 
carrier  or  truck-carrier  who  mixes 
conventional  gasoUne  and  reformulated 
gasoline  and  transfers  the  resulting 
gasoline  as  reformulated;  who  mixes 
reformulated  gasoline  designated  as 
VOC-controlled  with  non-VOC- 
controlled  gasoline  and  transfers  the 
resulting  gasohne  as  VOC-controlled; 
who  delivers  gasoline  designated  for  use 
in  VOC-Control  Region  1  to  a  retail 
outlet  located  in  VOC-Control  Region  2; 
who  mixes  oxygen  program 
reformulated  gasoline  (OPRG)  and  non- 
OPRG  reformulated  gasoline  and 
transfers  the  mixture  as  OPRG;  or  who 
mixes  simple  and  complex  model 
reformulated  gasoline.  In  these 
examples,  EPA  would  hold  the  carrier 
liable  if  the  carrier  improperly  delivered 
the  gasoline  or  mixed  the  gasolines  that 
should  have  been  segregated.  Note  that 
the  gasoline  owner  in  each  of  these 
examples  also  would  be  presimied  liable 
for  the  violation. 

Based  on  these  circiimstances,  the 
presumption  of  Uability  assigned  to 
carriers  is  much  more  limited  than  that 
assigned  to  any  other  regulated  party. 
Like  other  parties,  a  carrier  is  liable  for 
violations  that  occur  at  its  own  faciUty. 
However,  unlike  other  regiilated  parties, 
carriers  are  not  Uable  for  violations 
detected  at  other  facihties.  unless  EPA 
can  show  that  the  carrier  caused  the 
violation.  This  is  a  significant  reduction 
in  the  scope  of  the  presumption  of 
liability  as  compared  to  the  scope 
proposed  for  carriers,  and  reflects  EPA's 
balancing  of  the  luiique  characteristics 
noted  by  carriers  and  the  need  to 
prevent  carriers  frt>m  adversely  affecting 
the  characteristics  of  reformulated 
gasoline.  This  parallels  the  presumption 
of  liabihty  for  carriers  adopted  by  the 
Agency  in  the  gasohne  volatihty 
regulations,  and  approved  by  the  court 
in  National  Tank  Truck  (Carriers,  Inc.  v. 
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U.S.E.Pj\..  907F.2d  177  p.C.  Cir. 
1990). 

EPA  acknowledges  that  carriers  may 
operate  on  the  instructions  of  the 
product  owner.  In  fact,  several 
commenters  suggested  that  carriers  are 
obligated  to  not  deviate  from  the 
owner's  instructions  regardless  of 
whether  those  instructions  are 
consistent  with  the  reformulated 
gasoline  rules. 

However,  the  Interstate  Commerce 
Commission  62  has  advised  EPA  that 
carriers  are  not  obligated  to  store  or 
transport  gasoUne  in  a  maimer  that 
violates  appUcable  laws.  The  ICC  view 
of  carrier  obligation  allows  carriers  to 
self-determine  which  loads  they  will 
store  or  carry.  The  ICC  also  observed 
that  a  carrier's  obligation  to  accept 
tenders  is  superseded  by  an  obUgation 
to  comply  with  applicable  law, 
including  regulations  that  implement 
the  Clean  Air  Act  Amendments  of  1990. 
Accordingly,  carriers  are  not  placed  in 
an  imtenable  position  by  refusing  to 
store  or  transport  gasoUne  that  does  not 
comply  with  the  reformulated  gasoline 
requirements. 

c.  Carriers  acting  as  refiners  or 
oxygenate  blenders.  The  final  rule 
provides  for  a  presuimpUon  of  Uability 
for  violations  found  downstream  of  a 
refinery  or  oxygenate  blending  facility 
for  all  persons  who  meet  the  definition 
of  refiner  or  oxygenate  i)Iender, 
including  carriers  who  meet  this 
definition." 

A  presumption  of  Uability  is 
necessary  in  the  case  of  a  carrier  acting 
as  a  refiner  or  oxygenate  blender 
because  in  both  cases  the  carrier  plays 
a  significant  role  in  the  actions  that 
estabUsh  or  change  the  quality  of 
reformulated  gasoline.  For  example,  the 
practice  of  splash-blending  oxygenates 
and  gasoline  in  gasoline  delivery  trucks 
is  a  common  form  of  gasoline  blending, 
and  the  trucks  used  for  splash  blending 
often  are  operated  by  truck  carriers. 
Frequently,  the  carrier  truck  driver 
directly  controls  the  volimaes  of  gasoline 
blendstock  and  oxygenate  that  are 
combined  iii  the  truck.  In  consequence, 
the  carrier  is  diiectly  responsible  for  the 
quality  of  the  finished  gasoline  in  such 
a  splash-blending  operation. 

Commenters  observed  that  in  other 
fuel  regulatory  programs,  carriers  acting 
as  refiners  or  oxygenate  blenders  are 
specifically  excepted  bom  presiunptive 


"Per  telephone  conversation  with  Charles 
Wagner,  Deputy  Director,  Operations  and 
Enforcement  Section,  Office  of  Compliance  and 
Consumer  Assistance,  Interstate  Commerce 
Commission. 

*3  Liabilities  and  defenses  for  reflners  and 
oxygenate  blenders  are  discussed  generally  in  the 
section  on  refiners  and  oxygenate  blenders  above. 


UabiUty  for  violations  determined  at 
faciUties  downstream  bom  the  refinery 
or  oxj'genate  blending  faciUty.  This  is 
not  accurate.  Carriers  who  meet  the 
refiner  or  oxygenate  blender  definition 
are  treated  the  same  imder  the 
reformulated  gasoline  regulations  as 
under  other  motor  vehicle  fuel 
programs.  The  definition  of  a  "refiner" 
is  consistent  throughout  EPA's  fuel 
regulatory  programs,  and  in  all  these 
programs  a  carrier  who  meets  the  refiner 
definition  is  subject  to  the  same  UabiUty 
as  any  other  person  who  meets  the 
refiner  definition.  Oxygenate  blenders 
are  simply  a  sub-category  of  refiners 
who  produce  gasoline  only  by 
oxygenate  blending.  As  a  result,  carriers 
acting  as  oxygenate  blenders  are 
regulated  consistently  with  any  other 
oxygenate  blender  under  the  program. 
Carrier-commenters  argued  that  the 
owner  of  the  gasoline  and  oxygenate 
used  in  an  oxygenate  blending  operation 
should  be  responsible  for  meeting  the 
requirements  for  sampUng  and  testing, 
compUance  record  keeping,  reporting 
and  auditing,  because  only  the  owner 
can  remedy  violations.  For  the  reasons 
discussed  in  the  refiner  and  oxygenate 
blender  section  of  this  preamble,  EPA 
has  determined  that  each  person  who 
meets  the  oxygenate  blender  definition 
is  individually  responsible  for  ensuring 
that  the  requirements  that  attach  to  an 
oxygenate  blending  operation  are  met. 
However,  as  discussed  above,  carrier- 
oxygenate  blenders  and  product  owner- 
oxygenate  blenders  may  reach 
agreements  on  the  allocation  of 
responsibilities  for  meeting  the 
oxygenate  blending  requirements  within 
the  scope  of  EPA's  enforcement 
discretion. 

3.  Defenses 

The  final  rule  specifies  that  a 
regulated  party  may  rebut  the 
presumption  of  liability  by 
demonstrating  (1)  that  it  did  not  cause 
the  violation,  (2)  that  the  product 
transfer  dociunents  accoiut  for  all  the 
gasoline  in  question  and  indicate  that 
the  product  compUed  with  all 
appUcable  standards,  and  (3)  that  the 
party  conducted  an  acceptable  quality 
assurance  program  of  periodic  sampling 
and  testing. 

When  a  non-complying  product  is 
found  at  a  facility  operating  under  a 
refiner's  brand  name,  the  refiner  must 
also  demonstrate  additional  elements 
for  a  vaUd  defense.  This  includes  a 
showing  that  the  violation  was  caused 
by  a  party  in  violation  of  a  contractual 
understanding  imposed  by  the  refiner  to 
prevent  such  action. 

The  defenses  available  to  regulated 
parties  to  rebut  the  presumption  of 


UabiUty  are  closely  patterned  after  those 
adopted  for  other  motor  vehicle  fiiel 
regulatory  programs  under  40  CFR  part 
80,  including  the  gasoUne  volatiUty 
program.  The  presumption  of  UabiUty  is 
rebuttable,  including  the  imposition  of 
vicarious  refiner  UabiUty  for  violations 
detected  at  branded  facilities.  This 
regulatory  structiue  is  fully  consistent 
with  the  relevant  judicial  decisions  in 
this  area.  See  Amoco  Oil  Co.  v. 
Environmental  Protection  Agency,  501 
F.2d  270  (D.C.  Qr.  1976)  ("Amoco  11"), 
and  National  Tank  Truck  Carriers.  Inc., 
supra. 

As  discussed  above,  carriers  not 
acting  as  refiners  or  oxygenate  blenders 
will  not  be  deemed  presumptively  liable 
for  violations  found  dovmstream  of  the 
carrier  facility,  unless  EPA  shows  that 
the  carrier  caused  the  violation. 
Accordingly,  such  carriers  will  not  be 
required  to  present  a  defense  to  such 
downstream  violations.  However,  where 
a  violation  is  found  at  a  carrier's  faciUty, 
the  carrier  must  meet  the  defense 
elements  in  order  to  avoid  UabiUty.  Note 
that  EPA  intends  to  exercise  its 
enforcement  discretion  to  permit  a 
carrier  to  rely  on  a  properly  conducted 
quality  assurance  program  undertaken 
by  the  product  owner  to  satisfy  the 
quaUty  assurance  program  defense 
element. 

One  commenter  observed  that  the 
proposed  regulations  fail  to  account  for 
carriers  making  consecutive  deliveries 
to  reformulated  gasoline  and 
conventional  gasoline  markets.  Such 
carriers  may  appear  to  have  complying 
and  non-complying  product  on  board, 
according  to  the  commenter. 

The  issue  raised  by  this  commenter 
applies  not  only  to  carriers,  but 
potentially  to  any  party  who  transports 
gasoUne  (e.g.,  a  distributor  or  reseller). 
EPA  does  not  consider  the 
transportation  of  both  reformulated  and 
conventional  gasoUne  in  the  same 
vehicle  to  be  a  violation  provided  that 
the  destinations  of  the  diflierent 
products  are  proper  and  docimiented, 
and  the  products  are  properly 
segregated.  Obviously,  any  party  in  such 
a  situation  should  use  care  that  the 
gasoUnes  are  not  mixed  and  are 
properly  delivered. 

Various  commenters  objected  to  the 
proposal  that  refiners  would  be 
presumptively  liable  for  downstream 
violations,  including  those  found  at 
downstream  facilities  that  display  the 
refiner's  brand  name.  One  commenter 
stated  that  the  proposed  regulations 
would  impose  an  irrebuttable 
presumption  of  Uability  in  violation  of 
the  Due  Process  clause  of  the 
Constitution  and  Amoco  Oil  Co.  v.  EPA. 
501  F.2d  722  (D.C.  Cir.  1974)  {"Amoco 


f)  and  Amoco  II.  The  commenter 
claimed  that  the  piesumption  was  in 
practice  inebutt{J>le  due  to  pioduct 
ningibility  and  the  veiy  high  cost  of 
testhig  required  to  avoid  liability.  The 
commenter  also  observed  that  refiners 
lack  sufficient  control  over  downstream 
parties  to  lawfully  impose  vicarious 
liability  on  the  refiner,  in  part  due  to  the 
Petroleum  Marketing  Practices  Act.  EPA 
disagrees. 

The  defense  elements  established  in 
the  final  rule  set  forth  reasonably 
attainable  criteria  to  rebut  a 
presiunption  of  liability  for  violations 
detected  downstream  of  a  refinery.  The 
final  rule  provides  that  refiners  must 
demonstrate:  (1)  That  the  refiner  did  not 
cause  the  violation;  (2)  that  product 
transfer  documents  account  for  all  of  the 
gasoline  found  in  violation  and  indicate 
that  the  gasoline  met  relevant 
requirements;  and  (3)  that  the  refinery 
has  conducted  a  quality  assurance 
sampling  and  testing  program.  Where 
the  violation  is  found  at  a  facillly 
carrying  the  refiner's  brand  name,  the 
refiner  must  show,  in  addition,  that  the 
violation  was  caused  by:  (1)  An  act  in 
violation  of  law;  (2)  or  an  action  in 
violation  of  a  contractual  obligation 
imposed  by  the  refiner,  or,  (3)  the  action 
of  a  carrier  or  other  distributor  not 
subject  to  a  contract  with  the  refiner  but 
engaged  by  the  refiner  for  the 
transportation  of  gasoline,  despite 
specification  or  inspection  of 
procedures  and  equipment  by  the 
refiner  reasonably  calculated  to  prevent 
such  action. 

Addressing  the  above  defense 
elements  seriatim,  EPA  believes  the 
information  necessary  to  demonstrate 
that  the  refiner  did  not  cause  a  violation 
determined  downstream  is  reasonably 
within  the  control  of  a  refiner  through 
review  of  its  producticm  testing  and 
shipping  records.  Further,  refineries 
may  reasonably  provide  in  contracts 
with  downstream  parties  for  the  refiner 
to  conduct  quality  assurance  sampling 
and  testing  at  the  downstream  fadlity. 
Such  testing  would.be  limited  to 
determining  that  maximimi/  minimum 
and  other  applicable  standards  are  met 

Branded  refiners,  as  discussed 
elsewhere  in  this  preamble,  are  held  to 
a  more  stringent  standard  for 
establishing  a  defense  to  downstream 
violations  due  to  the  enhanced  control 
such  refiners  have  over  branded 
downstream  parties.  First,  EPA 
anticipates  that  a  braiui  refiner  is  able  to 
exercise  sufficient  control  over  its 
downstream  affiliates  so  as  to  prevent 
any  violation  other  than  one  arising 
from  a  violation  of  law  (other  than  a 
violation  of  this  final  rule).  EPA  also 
antii  ipates  that  a  branded  refiner  will 


possi  ss  contractual  leverage  to  be  able 
to  im  )ose  contractual  obligations  on 
dowi  stream  parties  necessary  to  assure 
that  1  iolations  will  not  occur  under  the 
termi  of  the  contract.  Finally,  EPA 
antic  pates  that  a  brand  refiner  will 
pos»  ss  contractual  leverage  to  impose 
hand  ing  requirements  on  non-brand 
carrit  rs  or  other  distributors  not  subject 
to  th(  refiner's  brand  but  engaged  by  the 
refini  >T  for  the  transportation  of  gasoline, 
and  t )  allow  specification  or  inspection 
of  pn  K:edures  and  equipment  by  the 
refin(  ir  reasonably  calculated  to  prevent 
such  action.  As  with  branded 
dowi  stream  parties,  EPA  believes  that  a 
cons(  rvative  quality  assurance  program 
will  (  eter  violations  downstream  of  the 
refini  r  by  creating  an  atmosphere  of 
oven  ight  presence  and  quality 
assui  mce  by  the  refiner.  Further.  EPA 
belie  res  that  quaUty  assurance  is  in  the 
refini  r's  self-interest  in  guaranteeing  the 
qualj  y  of  its  product  in  the  mariiet. 

On  3  commenter  suggested  that 
dow]  stream  quality  assurance 
requ  rements  might  adversely  affect  the 
posit  ons  of  independent  distributors  by 
allov  ing  branded  refiners  to  tighten  up 
on  c<  ntracts  with  the  independents  and 
force  them  out  of  the  market.  However, 
EPA  wlieves  that  most  distributon  will 
cond  act  quality  assurance  programs 
regai  Hess  of  any  involvement  by 
bran(  ed  refiners,  because  of  the 
distributor's  potential  for  liability  for 
violations  that  exists  independent  of  the 
refiner's  liability,  and  because  most 
distributors  are  concerned  about 
product  quality  for  reasons  that  are 
inde  lendent  of  the  reformulated 
gaso  ne  requirements.  As  a  result,  EPA 
does  Qot  beUeve  that  contractual 
prov  sions  requiring  quality  assurance 
impc  sed  by  branded  refiners  constitute 
a  sig]  dficant  additional  burden  on 
distributors.  Moreover,  the  defei^e 
prov  sions  related  to  branded  refiners 
requ  res  contracts  only  with  branded 
resel  ers  or  retailers.  As  a  result,  refiners 
are  n  )t  required  to  impose  contractual 
qual  ty  assurance  provisions  on 
distr  butora  who  are  not  identified  with 
the  refiner's  brand  name. 

EPA  believes  that  the  result  of  the 
finalrule's  Uahifity  and  defense  scheme 
is  that  refinera  who  maintain  careful 
comaliance  with  this  rule  and  conduct 
an  a]  propriate  quality  assurance 
progi  am  over  their  branded  facilities, 
inclii  ding  periodic  sampling  and  testing, 
will :  lot  be  held  inequitably  liable  for 
viola  ions  caused  by  downstream- 
parti  IS  who  display  the  refiner's  brand 
nam( .  Because  many  of  these  elements 
of  de  Tense  call  for  the  refiner  to  exercise 
preo  ution  through  normal  contractual 
instr  mients,  EPA  anticipates  that  the 
cost  >f  these  measures  will  be  minimal 


and  consistent  with  the  costs  and 
expenses  experienced  in  the  gasoline 
volatility  and  lead  phasedowu 
programs. 

'The  rebuttable  presumption  of 
liability  in  the  reformulated  gasoline 
program  is  consistent  with  the  holdings 
in  Amoco  I  and  Amoco  II.  The  liability 
provision  of  the  ujoleaded  gasoline 
regulations  that  was  challenged  in 
Amoco  I  and  held  by  the  Court  to  be 
improper  imposed  strict  vicarious 
liability  on  parties  upstream  of  a  retail 
facility  at  which  a  violation  had  been 
determined.  The  Amoco  I  court  held 
that  any  presumption  of  liability  must 
be  rebuttable.  Amoco  II  held  that  a 
presumption  of  refiner  liability  must  be  . 
rebuttable  for  violations  resulting  from 
the  sale  of  leaded  gasoline  as  unleaded 
by  retail  facilities  owned  and  leased  by 
the  refiner.  As  a  result  of  the  Amoco  I 
and  Amoco  II  decisions,  the  unleaded 
gasoline  regulations  were  revised  to 
allow  refiners  to  rebut  a  presumption  of 
liability  even  where  the  refiner  owned 
or  leased  a  retail  outlet  foimd  in 
violation. 

All  presumptions  of  liability 
contained  in  the  reformulated  gasoline 
regulations  are  rebuttable.  As  in  other 
40  CFR  part  80  fuels  programs 
(unleaded  gasoline,  volatility,  and  diesel 
sulfur),  the  final  reformulated  gasoline 
rule  provides  for  more  stringent  refiner 
defense  elements- in  the  case  of  a 
violation  at  a  faciUty  displaying  that 
refiner's  brand  name,  as  opposed  to  a 
case  where  the  facility  in  violation  does 
not  display  the  refiner's  brand  name. 
Nevertheless,  the  final  regulations 
provide  that  the  refiner  in  such  a  brand- 
name-fiacility  case  may  rebut  a 
presimiption  of  vicarious  Uability  by 
showing  that  the  violation  was  caused 
by  a  party  other  than  the  refiner. 
Accordingly,  the  final  rule  does  not 
create  strict  vicarious  liabihty  by  any 
party,  and  is  consistent  with  the 
teachings  of  Amoco  I  and  Amoco  II. 

One  commenter  stated  that  a  retailer 
could  prove  the  first  retailer  defense 
element  (that  the  retailer  did  not  cause 
the  violation)  only  by  proving  the 
second  retailer  defense  element  (that 
product  transfer  documents  that  meet 
relevant  requirements  account  for  all 
gasoline  purchased  and  sold  by  the 
retailer),  and  therefore  the  element 
shoidd  be  deleted.  EPA  agrees  that  one 
of  the  most  common  ways  retailera 
show  non-causation  is  by  identifying 
the  source  of  all  gasoline  present  at  the 
retail  outlet,  and  showing  that  this 
product  was  represented  by  the 
distributorfs)  or  reseller(s)  to  meet  all 
relevant  requirements.  In  enforcing 
other  motor  vehicle  fuels  programs 
where  retailers  have  often  used  this  type 
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of  evidence  to  proffer  a  defense, 
however,  EPA's  e}q>erienoe  has  been 
that  retailers  are  rarely  foimd  to  be 
ultimately  fiable  unless  the  retailer 
made  decisions  to  commiiigle  gasolines 
in  the  retail  tank  that  should  have  been 
segregated.  It  is  possible  that  a  retailer's 
proferring  of  product  transfer 
documents  may  be  inadequate  to 
establish  a  complete  defiense  to  an 
allegation  of  a  violation.  For  instance, 
the  retailer  may  have  knowledge, 
independent  of  the  product  transfer 
documents,  that  should  lead  the  retailer 
to  understand  that  the  gasoline's 
qualities  are  not  as  represented  on  the 
docimients.  In  such  a  circumstance,  the 
retailer  would  be  required  to  show  by 
means  other  than  the  documents  that  it 
did  not  cause  the  violation. 
Accordingly,  the  elements  of  defense  for 
a  retailer  may  overlap,  and  as  a  result 
are  not  redundant  The  adequacy  of  a 
defense  will  be  determined  on  a  case- 
by-case  basis. 

One  commenter  objected  that  a  party 
would  have  to  test  gasoline  received  by 
the  party  following  each  receipt,  and 
test  the  gasoline  delivered  to  other 
parties  following  each  defivery,  in  order 
to  absolutely  prove  the  party  did  not 
cause  a  violation  for  which  the  party 
could  be  presumptively  liable.  EPA 
agrees  that  the  most  conclusive  proof  for 
non-causation  for  any  possible 
allegation  of  liabihty  would  be  test 
results  of  the  type  described  by  the 
commenter.  In  fact,  this  is  the  type  of 
testing  that  commonly  is  carried  out  by 
the  parties  where  large  volumes  of 
gasohne  are  involved.  Refiners  and 
importers  conduct  such  testing  of  the 
gasoHne  they  produce  or  import,  as  do 
other  parties  such  as  pipelines  and 
terminals  when  receiving  or  shipping 
large-sized  batches  of  gasoline.  In 
situations  where  the  volume  of  gasohne 
received  or  shipped/deUvered  is  small, 
EPA  does  not  anticipate  that  every-b&tch 
testing  is  needed  to  show  non-causation. 
EPA  beheves  that  parties  who  deal  in 
small-sized  gasoUne  batches  are  able  to 
effectively  monitor  the  quality  of 
gasoline  received  and  shipped/delivered 
and  estabUsh  the  cause  of  violations  that 
occur  through  careful  attention  to 
program  requirements,  discretion  in  the 
selection  of  business  partners,  and  good 
quality  control  practices  including  a 
program  of  periodic  sampling  and 
testing.  This  behef  by  EPA  is  based  on 
its  experience  in  enforcing  other  motor 
vehicle  fuels  programs. 

One  commenter  stated  that  the 
requirement  of  a  quafity  assurance 
program  in  addition  to  all  other  testing 
and  audit  requirements,  is  redundant 

EPA  believes  that  quality  assiu^ance 
sampling  and  testing  is  essential  so  that 


there  is  an  incentive  for  parties  to 
adequately  monitor  the  quality  of 
gasoline  received  and  shipped/ 
deUvered.  The  priocipal  purpose  of 
quahty  assurance  sampling  and  testing, 
in  EPA's  view,  is  to  alert  a  party  to 
gasoline  quahty  problems  so  that  the 
party  may  correct  the  problem  and  the 
conditions  that  caused  the  problem 
before  EPA  documents  any  violations. 
Other  enforcement  mechanisms  that  are 
included  in  the  reformulated  gasoline 
program  are  important  kit  their  own 
reasons,  but  EPA  does  not  beheve  they 
eliminate  the  need  for  sampling  and 
testing. 

In  addition,  the  existence  of  an 
adequate  quaUty  assurance  program  is  a 
separate  element  of  the  defense  to  a 
presumption  of  liability  because  EPA 
does  not  feel  confident  that  a  party  did 
not  cause  a  violation  absent  such 
evidence.  For  example,  even  if  one  party 
can  show  that  another  party  was  the 
apparent  or  primary  cause  of  a 
downstream  violation,  that  does  not  on 
its  own  show  that  the  first  party  did  not 
also  cause  the  violation.  The  fungible 
nature  of  the  gasohne  distribution 
system  could  well  lead  to  situations 
where  more  than  one  and  perhaps 
several  parties  contributed  to  a  violation 
detected  downstream.  Absent  a 
sufficient  quahty  assurance  program, 
production  of  proper  transfer  records, 
and  any  other  evidence  needed  to  show 
that  the  first  party  did  not  cause  the 
violation.  EPA  does  not  believe  that  the 
first  party  has  properly  rebutted  the 
presumption  of  liabihty.  A  quahty 
assurance  program,  which  involves 
sampling  and  testing  the  gasohne  while 
it  is  in  the  hands  of  a  party  ..is 
reasonably  considered  a  necessary, 
minimiun  element  of  properly  showing 
that  a  party  did  not  cause  a  violation 
and  thereby  rebutting  a  presumption  of 
hability. 

Refiners,  importers  and  oxygenate 
blenders  are  required  to  conduct 
samphng  and  testing  imder  the 
regulations,  as  well  as  have  independent 
audits  performed.  For  those  parties,  the 
required  sampling  and  testing  may  well 
satisfy  the  quahty  assurance  element  of 
a  defense  to  presumptive  habihty  and  is 
therefore  not  redundant.  For  those 
parties  it  only  calls  for  additional 
sampling  and  testing  where  the  required 
sampling  and  testing  would  not  be 
adequate  to  satisfy  that  element  of  the 
defense.  For  all  other  parties,  the  quality 
assurance  element  of  a  defense  is  not 
redundant  as  there  is  no  required 
sampling  and  testing  for  other  parties. 

Nevertneless,  sampling  and  testing  by 
parties  other  than  refiners,  importers, 
and  oxygenate  blenders  is  not  required 
by  the  final  rule,  but  rather  is  a 


voluntary  defense  element  only.  If  a 
party  believes  that  no  violations  will 
occur  as  a  result  of  other  program 
requirements,  the  party  could  choose  to 
avoid  a  quality  assorance  sampling  and 
testing  program.  Such  a  decision  would, 
however,  increase  the  risk  of  violation 
attributable  to  the  party.  Without  a 
quality  assurance  sampling  and  testing 
program  a  party  would  have  scant  basis 
for  knowing  if  the  gasoline  it  receives 
and  ships  or  delivers  meets  standards. 
In  addition,  in  the  event  the  party's 
confidence  is  misplaced  and  EPA 
documents  a  violation  for  which  the 
party  is  presumed  liable,  the  party 
would  be  unable  to  establish  a  defense    ' 
against  that  hability. 

A  commenter  requested  that  EPA 
define  the  frequency  of  sampUng  and 
testing  that  EPA  would  consider 
sufficient  to  satisfy  the  quahty 
assurance  defense  element.  Another 
commenter  recommended  that  EPA 
should  base  enforcement  actions 
exclusively  on  EPA  testing  using 
regulatory  test  methods  and  not  on 
oversight  sampling  and  testing  by 
regulated  parties. 

EPA  is  reluctant  to  specify  the  details 
of  a  "sufficient"  quahty  assurance 
sampling  and  testing  program,  because 
the  type  of  program  that  is  sufficient  in 
any  situation  depends  on  the  particular 
facts  of  that  situation.  In  addition.  EPA 
believes  regulated  parties  are  closest  to 
their  own  operations  and  are  therefore 
in  the  best  position  to  judge  the  program 
that  is  adequate.  Typically,  such  a, 
program  should  include  sampling  and 
testing  of  a  representative  sampling  of 
the  gasohne  the  party  receives  and  ships 
or  dehvers;  identification  of  any  sample 
that  is  in  violation  of  relevant  standards, 
and  for  such  a  sample,  correction  of  the 
violation  and  the  conditions  that  caused 
the  violation;  and  an  increased  rate  of 
sampling  and  testing  when  conditions 
indicate  an  increased  hkelihood  of 
violations  (e.g.,  violating  samples 
found). 

In  the  case  where  a  violation  is 
detected  through  a  party's  quality 
assurance  program,  and  the  party 
corrects  both  the  violation  and  the 
conditions  that  caused  the  violation 
without  any  involvement  by  EPA.  EPA 
generally  forgoes  any  enforcement  on 
the  basis  of  the  party's  test  results.  If  the 
party  does  not  follow-up  on  violations 
in  this  manner,  however,  EPA  may 
initiate  an  enforcement  action  on  the 
basis  of  the  party's  test  results. 

Carrier-commenters  objected  to  the 
quality  assurance  sampling  and  testing 
defense  element  as  apphed  to  carriers. 
Commenters  stated  that  a  carrier  is  in  a 
uniquely  weak  position  in  the  gasoline 
distribution  system  to  verify  the 


characteristics  of  product  received  in 
order  to  rebut  an  assertion  that  the 
carrier  caused  a  violation. 

EPA  recognizes  that  the  term  "carrier" 
covers  an  array  of  carriage  and 
distribution  operations.  Pipelines,  barge 
operations,  ship  operations,  tank  trucks, 
and  storage  facilities  may  all  meet  the 
definition  of  a  carrier.  Each  type  of 
carrier  has  unique  capacities  for 
conducting  quality  assurance  sampling 
and  testing  programs.  For  instance, 
pipelines,  barge  and  ship  carriers,  and 
storage  facilities  typically  deal  with 
large  volimies  of  gasoline.  EPA  believes 
that  these  high  volume  operations 
already  conduct  sampling  and  testing 
programs  during  the  normal  course  of 
business  that  normally  will  satisfy  the 
quality  assurance  defense  element.  In 
fact,  commenters  observed  that  barge 
carriers  typically  sample  and  test  loads 
both  before  and  after  shipment  to  ensure 
the  integrity  of  their  product. 

The  unique  circumstances  of  tank 
truck  carriers  have  been  considered  in 
the  final  rule.  Truck  carriers,  like  other 
carriers,  will  be  asked  to  present 
evidence  of  a  quality  assurance  program 
only  where  EPA  doc\unents  a  violation 
at  the  carrier's  facility .^^  In  addition, 
truck  carriers  may  rely  on  a  properly 
conducted  quality  assurance  program 
carried  out  by  another  party  over  the 
carrier's  operation  (most  likely  the 
product  owner).  Moreover,  quality 
assurance  sampling  involving  gasoline 
delivery  trucks  may  be  accomplished 
using  samples  collected  at  retail  stations 
following  truck  deliveries  (discussed 
more  fully  above),  providing  carriers 
with  additional  flexibility  in  meeting 
this  defense  element.  It  is  also  relevant 
that  under  the  existing  gasoline 
volatility  and  diesel  sulfur  programs 
carriers,  including  truck  carriers,  are  . 
required  to  conduct  quality  assurance 
sampling  and  testing  in  order  to 
establish  a  defense  for  violations.  As  a 
result,  the  carrier  quality  assurance 
defense  element  in  the  reformulated 
gasoline  program  is  merely  an  extension 
of  the  carriers'  current  quality  assurance 
responsibilities. 

EPA  intends  to  exercise  its 
enforcement  discretion  to  provide 
carriers  with  flexibility  to  satisfy  the 
quality  assurance  sampling  and  testing 
defense  element  if  another  party,  most 
likely  the  product  owner,  carries  out  an 


**  Carriers  are  liable  under  two  circumstances: 
when  a  violation  is  found  at  the  carrier's  facility, 
and  where  EPA  shows  the  carrier  caused  a  violation 
found  elsewhere.  The  quality  assurance  defense 
element  would  have  application  only  in  the  first 
circumstance,  however,  because  in  a  case  where 
EPA  establishes  the  carrier  caused  a  violation  the 
carrier  would  not  be  able  to  establish  a  defense  even 
if  the  carrier  conduced  a  quality  assurance  program. 


adeqi  ate  sampling  and  testing  program 
over  tie  gasoline  stored  or  transported 
by  th(  ( carrier.  The  product  owner  is 
requi]  ed  to  conduct  a  quality  assurance 
progr  im  in  order  to  establish  a  defense 
again  it  its  own  liability,  so  that  an 
arran  ;ement  between  the  carrier  and  the 
prodi  ct  owner  in  this  regard  would  be 
little  idditional  burden  for  the  product 
owne-. 

Cai  riers  also  may  seek  contractual 
indec  inification  fi-om  the  product  owner 
again  it  liability  for  violations  detected 
at  the  carrier's  facility.  EPA  believes  that 
the  tr  iditional  allocation  of  risk  through 
contr  ict  is  an  appropriate  method  for 
Carrie  rs  to  safeguard  their  interests 
withi  1  the  fuel  distribution  system. 
Conti  actual  indemnification  combined 
writh  I  contractual  commitment  by  the 
prodt  ct  owner  to  carry  out  an  effective 
quali  y  assurance  sampling  and  testing 
progr  tm  would  provide  a  carrier  with 
reaso  lable  protection  against  financial 
expo!  ure  for  liability  for  violations  for 
whic  1  the  carrier  is  not  responsible. 

EP  i  has  analyzed  the  costs  associated 
with  voluntary  carrier  sampling  and 
testir  I.  First  year  per-party  costs  «  are 
calcu  ated  to  be  approximately  $2,672 
for  pi  jelines,  $1,042  for  truckers  acting 
as  ox  'genate  blenders,  and  $517  for 
other  truckers.  Costs  during  1996  and 
1997  ire  estimated  at  $2,437,  $673  and 
$480,  respectively.  Moreover,  EPA 
assui  les  that  many  of  these  costs  will  be 
share  i  among  carriers  and  the  owners  of 
the  p  oduct.  EPA  has  concluded  that 
these  costs  are  reasonable  given  the 
impo  lance  of  the  quality  assurance 
progi  an  to  the  success  of  the 
refon  (lulated  gasoline  program. 

4.  Al  emative  Enforcement  Options 

Sei  eral  commenters  offered 
alten  atives  to  EPA's  proposed 
enfor  ;ement  scheme.  The  alternatives 
prop(  ised  include:  EPA  should  rely  on 
and  desist  orders;  EPA  should 
bresimie  liability  where  a  violation 
fot  nd  and  allow  private  contract  law 
the  violator  against  upstream 
;  EPA  should  require  willful 
l^owing  negUgence  for  vicarious 
liability;  and  EPA  should  impose 
sampling  and  testing  requirements  on 
1  ik  truck  carriers,  even  if  sampling 
t  isting  is  already  performed  by  an 
upsti  5am  party  for  the  carrier,  to  avoid 
econi  imic  advantage  over  for-hire 
carrii  rs. 
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*>  Fi]  St  year  costs  include:  analyzing  RFC 
regulal  ary  provisions:  planning  activities;  training: 
field  t(  sting  for  conventional  gasoline  marker; 
sampli  ig  and  testing  for  reform  properties  (though 
this  is  >artially  a  customary  and  usual  business 
practic  B  by  virtue  of  required  tasting  for  RVP  and 
oxygei  ates  for  federal  and  state  programs). 
Pipelii  es  already  routinely  test  for  other  properties 
as  we" 


EPA  has  considered  these  alternative 
enforcement  schemes  and  has 
determined  to  implement  the  scheme  as 
proposed  or  modified  and  discussed 
above.  This  enforcement  scheme  is 
unified,  consistent  with  EPA's 
enforcement  in  the  gasoline  volatility, 
diesel  sulfur  and  lead  phasedown 
programs,  and  focusses  enforcement 
attention  at  the  points  in  the 
distribution  system  where  the  pollution 
forming  potential  of  gasolines  may  be 
affected  by  parties  in  the  manufacturing 
and/or  distribution  process.  A  stringent 
compliance  oversight  and  enforcement 
program,  as  described  in  detail  in  the 
final  rule  and  this  preamble,  is 
necessitated  by  the  significant  financial 
incentives  that  exist  for  parties  to  not 
comply.  EPA's  experience  in  the  lead 
phasedown  and  gasoline  volatility 
programs  has  been  that  financial 
incentives  will  result  in  cheating  and 
that  a  vigorous  enforcement  presence 
wdll  result  in  diminished  incidence  of 
non-compliance.  Accordingly,  EPA 
believes  that  an  enforcement  program 
relying  on  c^se  and  desist  orders  alone 
for  encouraging  compliance  by  parties 
would  not  be  effective  in  deterring 
violations  and  would  fail  to  remove 
economic  incentives  for  non- 
compliance. Further,  EPA  believes  that 
reliance  on  private  contract  law  to 
insure  the  violator  against  upstream 
causation  would  be  inefi'ective  in 
providing  for  maximum  compliance  due 
to  the  uncertainty  of  the  resolution  of 
contract  disputes  and  the  amenability  of 
such  disputes  to  resolution  for  reasons 
other  than  the  interests  of  compliance 
with  the  Clean  Air  Act.  Also,  EPA  has 
determined  not  to  require  willful  and 
knowing  negligence  for  vicarious  refiner 
liability  due  to  the  difficulty  of 
establishing  knowledge  and  due  to 
EPA 'Sibelief  that  such  a  requirement 
would  ease  the  obligation  of  refiners  to 
strictly  monitor  the  quality  of  their 
product  as  it  is  distributed.  Finally,  EPA 
has  created  a  system  of  sampling  and 
testing  that  creates  the  most  thorough 
oversight  scheme  necessary  while 
avoiding  unnecessary  redundancies. 
The  regulations  require  each  party  to 
conduct  sampling  and  testing  at 
appropriate  points  in  the  distribution 
system.  However,  as  discussed  above, 
EPA  v«ll  exercise  its  enforcement 
discretion  so  as  to  allow  parties  the 
flexibility  to  jointly  assume 
responsibility  for  the  accomplishment  of 
required  testing.  This  exercise  of 
enforcement  discretion  is  intended  to 
avoid  redundancies.  EPA  cannot  justify 
the  imposition  of  unnecessary  sampling 
and  testing  on  the  regulated  community 
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to  alter  economic  advantages  associated 
with  this  program. 

/.  Baselines  for  ImpoTted  Gasoline 

EPA  received  comments  on  the 
appropriate  baseline  to  apply  for 
gasolines  produced  at  foreign  refineries 
and  imported  into  the  United  States. 

1.  Introduction 

EPA's  regulations  prescribe  the 
procedures  for  establishing  1990 
baselines  for  refiners  and  importers. 
Compliance  with  the  anti-dumping 
standards  is  measured  by  comparison  to 
these  baselines.  In  addition,  during  the 
period  1995  through  1997,  the 
reformulated  gasoline  emissions 
standards  are  based  in  part  on 
maximum  parameter  levels  measured 
against  these  baselines.  Section 
211(k)(8)  provides  for  refiners,  blenders 
or  importers  to  determine  individual 
1990  baselines  predicated  on  adequate 
and  reliable  data.  In  the  absence  of  such 
adequate  and  rehable  data.  Congress 
prescribed  a  summertime  baseline  and 
mandated  that  the  Administrator  would 
establish  a  wintertime  baseline." ^ 

The  final  rule  provides  mechanisms 
for  establishing  accurate  and  verifiable 
refinery  baselines,  while  avoiding 
options  that  might  provide  incentives 
for  the  regulated  community  to  "game" 
the  baseline-setting  process.  These  two 
principles  that  underlie  the  baseline- 
setting  mechanisms  (accurate,  verifiable, 
and  no  opportunity  for  "gaming")  serve 
the  environmental  purpose  of  ensuring 
that  the  quality  of  gasoline  used  in  the 
United  States  beginning  in  1995  is 
properly  compered  with  the  quality  of 
the  gasoline  used  in  the  United  States  in 
1990. 

Subsequent  to  January  1. 1995,  all 
conventional  gasoline  marketed  in  the 
U.S.  will  be  subject  to  emission 
standards  established  with  reference  to 
an  individual  baseline.  Between  January 
1. 1995  and  January  1. 1998,  all 
reformulated  gasoline  marketed  in  the 
U.S.  also  will  be  subject  to  standards 
established  with  refeioice  to  an 
individual  baseline.  The  consequence  of 
a  baseline-setting  m«»r>Minism  that 
would  result  in  baselines  that,  overall, 
are  less  stringent  than  1990  average 
gasoUne  quality,  would  be  that  the 
environmental  benefits  intended  Cor 
refonnulatfld  and  conventional  gasoline 
beginning  in  199S  would  not  be 
achieved. 

If  refiners  had  the  option  of 
presenting  the  data  necessary  to 
establish  an  ini&vidnal  refinery 


••Tha  (Ututory  bMalina  i«  intended  to 
•pprazimat*  tbm  national  avarage  gasoline 
paramater  valuaa  lor  gaaolice  used  Ln  the  United 
Sutat  in  laofr. 


baseline,  or  being  assigned  the  anti- 
dumping statutory  baseline,  each 
refiner's  choice  would  be  clear.  Each 
refiner  would  calculate  whether  the 
individual  baseline  or  the  statutory 
baseUne  is  more  stringent  for  that 
refiner,  and  would  simply  select  the 
least  stringent  option.  In  consequence,  if 
parties  were  given  more  than  one 
regulatory  option  to  establish  a  baseline, 
the  cumulative  effect  of  each  individual 
refiner's  exercise  of  the  baseline-setting 
option  would  be  that  the  environmental 
benefits  intended  for  reformulated  and 
conventional  gasoUne  would  not  be 
achieved.  Accordingly,  EPA  has  avoided 
providing  options  within  the  baseline- 
setting  scheme. 

2.  Required  Individual  Baselines- 
Domestic  Refiners 

EPA's  final  rule  provides  for  a  scheme 
to  establish  refinery  baselines  for 
domestic  refiners  that  avoids  giving 
parties  options,  and  within  this  no- 
option  constraint,  that  uses  the  best 
available  data  in  setting  baselines.  As  a 
general  approach,  parties  are  required  to 
establish  individual  baselines  using 
actual  1990  data  (Method  1).  However. 
EPA  does  not  anticipate  that  many 
domestic  refiners  will  have  all  the  data 
necessary  to  establish  an  individual 
baseline  based  entirefy  on  actual  1990 
data.  Therefore,  where  the  actual  1990 
data  is  not  available,  the  baseline 
provisions  provide  for  the  modelling  of 
1990  parameters  (Methods  2  and  3). 
These  models  are  based  oq  the  absence 
of  "first  choice"  1990  data,  and  require 
that  the  affected  party  provide  the  "next 
best"  data  available  bom  production 
subsequent  to  1990  to  establish  a 
modelled  accurate  baseline. 

Domestic  refiners  are  not  permitted  an 
option  to  revert  to  the  use  of  Methods 
2  and  3.  Rather,  refiners  are  required  to 
use  Method  1  if  actual  1990  data  is 
available.  If  the  Method  1  data  are  not 
available,  refiners  are  required  to  use 
Method  2,  and  if  Method  2  data  are  not 
available,  refiners  are  required  to  use 
Method  3.  Domestic  refiners  are  not 
permitted  an  option  to  use  the  statutory 
baseline.  Domestic  refiners  are  required 
to  use  independent  commercial  auditors 
to  certify  the  accuracy  and  the 
availability  (or  non-availability)  of  data 
for  any  of  the  baseline  setting  methods, 
and  to  assure  the  proper  application  of 
those  methods.  This  scheme  does  not 
give  domestic  refiners  any  choice  in  the 
planner  in  which  baselines  are  set.  thus 
avoiding  the  potential  for  "gaining"  by 
individual  refiners.  Moreover.  EPA  is 
easily  able  to  conduct  enforcement 
audits  of  the  baseline  siibmissions  of 
domestic  refiners.  In  consequence,  EPA 
believes  that  this  scheme  will  result  in 


the  establishment  of  an  accurate 
representation  of  the  actual  U.S.  1990 
baseline  gasoUne  fuel  properties  from 
domestic  refiners.  This  beuseline  setting 
scheme  is  discussed  in  detail  in  Section 
Vin  of  this  preamble. 


-Importers  of  Foreign 


3.  Baselines 
Gasoline 

The  final  rule  provides  tliat  importers 
of  gasoline  must  estabhsh  an  individual 
baseline  using  actual  1990  gasoline 
characteristics  (Method  1).  Where  actual 
1990  data  are  not  available,  however,  an 
approach  that  is  different  than  the 
approach  used  for  domestic  refiners  is 
necessary.  In  the  absence  of  actual  1990 
data,  an  importer  is  required  to  use  the 
anti-dumping  statutory  basehne. 

Importers  are  not  permitted  to  use 
Methods  2  or  3  because  often  it  is 
simply  not  technically  feasible  to  model 
an  importer's  1990  baseline  from 
gasoline  imported  during  the  years 
subsequent  to  1990,  for  the  following 
reasons.  The  foreign  sources  and 
production  processes  underlying  an 
importer's  post-1990  gasoline  will  have 
changed  for  most  importere  from  those 
sources  and  processes  underlying  the 
importer's  1990  product.  The  model 
Methods  are  not  designed  to  factor  in 
such  changes.  In  addition,  it  is 
exceedingly  difficult  to  establish  the 
refinery-of-origin  of  discrete  products, 
due  in  part  to  the  fact  that  foreign 
gasoline  from  different  foreign  refineries' 
oflen  is  subject  to  fungible  mixing  prior 
to  arrival  at  the  U.S.*''  Accordingly,  both 
the  importers  and  EPA  would  be  unable 
to  verify  the  accuracy  or  reliability  of  an 
importer's  modelled  baseline. 

As  a  result  of  the  technical 
infeasibility  of  the  apphcalion  of 
Methods  2  and  3  to  importers  (change 
of  gasoline  source-refiners  between  1990 
and  later  years,  and  inability  to  track 
refinery-of-origin  generally),  and  lack  of 
adequate  enforcement,  all  importers  that 
are  unable  to  produce  actual  1990 
production  values  are  required  to  revert 
to  the  anti-dumping  statutory  baseline. 
In  addition,  EPA  anticipates  that  most 
importers  lack  the  actual  1990  testing 
data  necessary  for  estabhshing  a 
baseline  using  Method  1.  As  a  result, 
EPA  expects  most  importers  will  be 


•'  In  discussions  with  rapraaantatl'vaa  of  the  U.S 
Customs  Servica,  EPA  ha*  been  infonnad  that  tha 
Customs  Service  hat  found  it  is  virtually  inpossibl* 
to  trace  a  twtch  of  gasoline  from  point  of  entry  in 
the  U.S.  back  to  the  country  of  origin.  Coontry  of 
origin  for  gasolina  is  relevant  for  Customs  purpotes 
because  import  tariffs  on  gasoline  differ  depaoding 
on  whether  th*  country  of  origin  has  most-favoreii- 
nation  trade  status.  To  the  extent  the  Customs 
Service  i*  unabla  te  verify  ereo  the  ootmtry  of 
origin  of  gasoline,  tl>e  rsfinary  of  origin  would  ba 
even  moce  diflicuk  to  veriiy. 


assigned  the  anti-dumping  statutory 
baseline. 

EPA  considered  giving  foreign 
refiners,  as  opposed  to  importers,  the 
option  of  either  setting  individual 
baselines  using  Methods  1,  2,  and  3,  or 
of  being  assigned  the  anti-dimiping 
statutory  baseline.  This  approach  is 
flawed,  however,  because  of  the  gaming 
opportunity  it  would  give  foreign 
refiners.  As  discussed  above,  such  a 
gaming  opportunity  would  result  in  an 
overall  quality  of  gasoline  in  1995  and 
thereafter  that  would  fail  to  achieve  the 
environmental  goals  intended  for 
reformulated  and  conventional  gasoline. 

A  foreign  refiner  with  an  actual 
baseline  dirtier  than  the  statutory 
baseline  would  prefer  to  continue  to 
produce  to  that  baseUne.  However,  a 
forei^  refiner  with  an  actual  baseline 
cleaner  than  the  statutory  baseline 
would  prefer  to  produce  to  the  less 
stringent  statutory  baseline. 
Accordingly,  the  incentives  to  game  the 
program  would  result  in  the  average 
quality  of  gasoline  imported  to  the  U.S. 
being  skewed  to  produce  dirtier  gasoline 
than  the  statutory  baseline.  Foreign 
refiners  would  collectively  exceed  the 
U.S.  average  gasoline  parameters, 
resulting  in  dirtier  U.S.  air. 

EPA  also  considered  whether  it  would 
be  feasible  to  apply  the  same  baseline- 
setting  approach  used  for  domestic 
refiners  to  foreign  refiners  directly,  i.e., 
that  any  foreign  refiner  would  be 
required  to  estabUsh  an  individual 
baseline  using  Methods  1,  2,  or  3.  Under 
this  approach,  any  foreign  refiner,  hke 
any  domestic  refiner,  who  is  imable  to 
establish  the  quahty  of  its  1990  US- 
market  gasoline  would  be  barred  from 
supplying  gasoline  for  use  within  the 
United  States  beginning  in  1995.  This 
approach  would  be  consistent  with  the 
guiding  themes  for  baseline-setting: 
That  parties  not  have  options  in  setting 
baseline  levels,  and  that  within  this 
constraint  that  the  baselines  are  set 
using  the  best  available  data. 
Application  of  this  baseline-setting 
approach  to  foreign  refiners  is 
problematic,  however. 

Foreign  refiner  use  of  the  general 
scheme  using  Methods  1 ,  2  and  3  would 
require  that  the  foreign  refiner  must 
have-actual  test  data  for  the  portion  of 
its  production  destined  for  U.S.  markets, 
or  in  the  alternative,  foreign  refiners 
would  have  to  model  the  1990  quality 
of  their  U.S.  product  based  on  post-1990 
gasoline  quality  data  and  refinery 
configuration  information.  EPA  believes 
that  most  foreign  refiners  lack  the 
information  necessary  to  establish  their 
1990  U.S.  market  gasoline  under  either 
Method  1,  2  or  3.  Most  (if  not  all) 
foreign  refiners,  like  domestic  refiners. 


did  I  ot  collect  adequate  data  in  1990  to 
use  Y  lethod  1.  In  addition.  Methods  2 
and  ;  generally  are  inappropriate  for  use 
by  fo  reign  refiners  for  technical  reasons, 
in  th  It  Methods  2  and  3  model  the 
qual:  ty  of  overall  refinery  gasoline 
prod  iction,  not  the  quality  of  a  portion 
of  re  Lnery  production.  The  overall 
qual  ty  of  gasoline  fi-om  a  refinery  may 
bear  >cant  resemblance  to  the  quality  of 
the  p  srtion  going  to  the  U.S.  market. 
Acco  rdingly.  Methods  2  and  3  normally 
will  1  lot  work  for  refineries  that  ship 
only  a  portion  of  their  production  to  the 
U.S.  narket. 

EPk  beheves  that  it  is  inappropriate 
to  re  uire  the  use  of  Methods  2  and  3 
base  nes  when  these  Methods  will  not 
worli  properly  for  some  or  most  foreign 
refin  irs,  and  when  the  consequence  of 
such  a  failure  would  be  to  bar  the 
forei  ;n  refiner  from  importing  gasoline 
into  he  U.S.  Therefore,  in  order  to 
creat  i  a  non-optional  baseline  setting 
appr  >ach  for  foreign  refiners,  EPA 
detei  mined  to  regulate  their  gasolines 
throi  gh  domestic  importers  as 
desc  ibed  above. 

In  iddition  to  the  technical 
diffii  ulties  inherent  in  applying 
base  ine-setting  Methods  2  and  3  to 
imp<  rters  and  foreign  refiners,  and  the 
potei  itial  for  gaming  that  would  result 
fitjm  optional  use  of  these  Methods, 
EPA  s  concerned  that  it  would  be 
unal  e  to  carry  out  a  consistently 
effec  ive  compliance  monitoring  and 
enfo  cement  program  of  foreign  refinery 
base  ines  set  using  these  Methods,  with 
the  r  ssult  that  the  accuracy  of  foreign 
refin  iry  baselines  would  not  be  ensured. 

Tb  ere  is  a  fundamental  distinction 
betw  3en  EPA's  ability  to  monitor  and 
enfoi  ce  regulatory  requirements  that 
wou  d  apply  against  domestic  as 
oppc  sed  to  foreign  refiners.  Simply  put, 
domi  tstic  refiners  are  subject  to  the  full 
pane  ply  of  EPA's  regulatory  jurisdiction 
and  I  lompliance  monitoring,  while  not 
all  fc  reign  refiners  desiring  to  produce 
refoi  ntiulated  and/or  conventional 
gaso  ine  may  be  subject  to  EPA's 
regu  atory  jurisdiction  with  equivalent 
certa  inty.  Compliance  monitoring  and 
enfoi  cement  are  integral  to  the 
estal  lishment  of  acciirate  and  verifiable 
base  ines,  as  well  as  subsequent 
com  )liance  with  standards  based  on 
thesi  baselines. 

Th  e  reformulated  gasoline  program 
com  tliance  monitoring  and 
enfo  cement  scheme  consists  of  several 
elem  ents  designed  in  the  aggregate  to 
ensu  re  that  the  environmental  goals  of 
the  (  lean  Air  Act  are  met,  including, 
intei  alia:  baseline-setting  audits; 
man  latory  reporting  and  record 
keep  ing;  independent  laboratory 
sam  iling  and  testing;  tracking  of 


product  from  point  of  production  to 
point  of  distribution;  ujiannoujiced  EPA 
compUance  insi)ection8;  annual  attest 
engagements  by  certified  professionals; 
and  an  enforcement  scheme  comprised 
of  civil  p>enalties,  injunctive  relief,  and 
criminal  sanctions.  Domestic  refiners 
and  importers  are  subject  to  EPA 
jurisdiction  in  each  of  these  activities; 
all  foreign  refiners  may  not  be  equally 
amenable  to  EPA  jurisdiction. 

Domestic  refiners,  required  to 
establish  individual  baselines  using 
actual  or  inferred  1990  production 
values  (Methods  1,  2  and/or  3),  are 
required  to  have  baseline  parameter  ' 
determination  methodology  and 
resulting  values  verified  by  an  EPA- 
certified  auditor.  However,  foreign 
refiners,  like  all  foreign  corporations 
and  citizens,  enjoy  protected  status 
imder  the  laws  of  their  national 
jurisdiction  and  are.not  equally 
amenable  to  EPA  audits  of  refiner 
baselines.68  EPA  has  experienced 
difficulty  in  other  mobile  source    ■ 
regulatory  programs,  including  the 
foreign  automotive  certificate  of 
conformity  program,  in  gaining  entry  to 
foreign  coimtries  to  conduct  compliance 
inspections  and  therefore  believes 
similar  problems  could  arise  under  the 
reformiUated  gasoline  program. 

EPA  has  considered  whether  one  or 
more  foreign  refiners  may  be  able  to 
devise  a  diplomatic  instrument 
sufficient  to  guarantee  EPA's  certified 
auditors  and  inspectors  access  to 
conduct  baseline  verification  audits  and 
compUance  oversight  and  enforcement 
inspections.  However,  the  foreign 
supply  of  gasoline  (conventional  and 
ultimately  reformulated  gasolines)  to  the 
U.S.  currently  depends  on  imports  from 
numerous  foreign  soiut»s.  EPA  believes 
it  unlikely  that  all  ciirrent  (or 
foreseeable  future)  foreign  suppliers  of 
gasoline  will  be  able  to  provide 
adequate  diplomatic  guarantees  for  EPA 
access. 

The  environmental  benefits  of  the 
reformulated  gasoline  program  depend 
on  EPA's  receipt  of  accurate  and 
verifiable  reports  from  regulated  parties, 
and  EPA's  abiUty  to  review  the  data 
possessed  by  the  regulated  commimity 


**A  commenter  suggested  that  diplomatic 
instruments  may  be  available  to  mitigate  EPA's 
concerns  with  access  to  foreign  reflneries  for 
baseline  certincetion  and  compliance  monitoring 
and  oversight.  However,  EPA  has  not  been 
presented  with  a  model  Instrument  that  guarantees 
such  access  over  time.  In  contrast,  EPA  does  have 
guaranteed  access  to  domestic  refineries  and 
importers  through  authority  provided  in  the  Act 
and  its  implementing  regulations. 

Further,  EPA  is  unaware  of  any  current 
diplomatic  instruments  which  would  provide  EPA 
with  assurances  of  oversight  of  the  integrity  of 
compliance  audits  conducted  by  non-U.S.  auditors. 


Federal  Register  /  Vol.  59.  No.  32  /  Wednesday,  February  16.  1994  /  Rules  and  Regulations      7787 


that  imderlies  the  reports,  or  in  the 
alternative,  EPA's  ability  to  seek  dvil, 
criminal  and  professional  sanctions 
against  domestic  corporate  officers  and 
professionals  engaged  in  maintaining 
records  or  submitting  reports  and  audits 
to  the  U.S.  government.  However,  in  the 
case  of  foreign  refineries,  EPA  does  not 
have  the  authority  for  oversight  of  the 
record  keeping  and  reporting  process 
that  is  equivalent  to  EPA's  auAority 
over  domestic  refiners  and  possible 
sanctions  are  not  equally  available  to 
ensure  accurate  rep>orts  by  foreign 
parties.  Again,  EPA  believes  it  unlikely 
that  all  foreign  governments  desiring  to 
import  reformulated  or  conventional 
gasoline  to  the  U.S.  would  either 
consent  or  be  able  to  provide  adequate 
assiu^nce  of  foreign  reporters' 
amenability  to  EPA  legal  process. 

The  integrity  of  the  reformulated 
gasoline  program  is  also  affected  by 
EPA's  ability  to  verify  the  baseline  that 
applies  to  each  batch  of  gasofine 
produced  domestically  or  imported.  The 
baseline  of  a  gasoline  batch  establishes 
the  standard  against  which  compliance 
for  that  batch  will  be  measured. 

In  the  case  of  gasoline  produced 
domestically,  baselines  are  set  at  the 
refinery;  any  gasoline  produced  at  a 
refinery  and  intended  for  the  domestic 
market  is  subject  to  that  refinery's 
baseline.  As  a  result,  tracking  of 
gasoline  to  its  refinery-of-origin  is  not 
necessary  in  the  case  of  domestically- 
produced  gasoline. 

If  foreign  refinery-specific  baselines 
were  appUed  to  imported  gasolines, 
however,  it  would  be  necessary  to 
identify  the  refinery-of-origin  for  all 
imported  gasoline.  This  type  of 
identification  often  would  be  very 
difficult  or  impossible.  At  the  time 
gasoline  arrives  by  ship  at  a  U.S.  port  of 
entry,  the  gasoline  has  no  inherent 
quahty  that  would  identify  either  the 
refinery  at  which  the  gasoline  was 
produced  or  the  baseline  that  properly 
appUes  to  the  gasoUne.  The  only 
mechanism  available  for  correlating  any 
imported  gasoline  with  the  refinery-of- 
origin  is  the  papierwork  that 
accompanies  the  gasoline.  EPA's  ability 
to  verify  the  accuracy  of  such 
paperwork  is  extremely  limited. 
Gasoline  produced  by  a  foreign  refinery 
may  trade  hands  or  be  intermixed  with 
other  product  several  times  before 
entering  the  United  States.  EPA  lacks 
the  abihty  to  accurately  and  readily 
determine  the  refinery-of-origin  based 
solely  on  the  documentation  of  fuel 
transactions  and  shipments  through 
myriad  distribution  parties  and  routes  . 
outside  the  United  States. 

If  foreign  refinery  baselines  were 
allowed,  EPA  would  have  no  recourse 


other  than  to  rely  on  the  import 
I>ap)erwork  that  is  supplied  oy  the 
imprarter  for  purposes  of  identifying  the 
baseline  applicable  for  imp>orted 
gasoline.  EPA  would  have  Uttle  or  no 
means  of  detecting,  documenting,  or 
proving  any  cheating  in  the  form  of 
misstating  the  refinery-of-origin  and 
thereby  the  appUcable  baseline  for 
imported  gasoline.  EPA  would  therefore 
lack  the  ability  to  monitor  the 
compliance  of  foreign  refineries  with 
individual  baselines.  Accordingly,  EPA 
has  determined  to  abide  by  its  proposal 
to  focus  regulation  of  foreign  gasoline 
on  domestic  importers  of  product  over 
which  EPA  does  enjoy  enforcement 
jurisdiction. 

Domestic  refiners  and  importers  are 
subject  to  unannounced  compliance 
inspections  by  EPA.  Foreign  refiners,  by 
virtue  of  their  sovereign  protected 
status,  are  not  equally  subject  to 
imannounced  insp>ections.  Again,  the 
environmental  and  public  health 
benefits  arising  from  an  austere 
comphance  monitoring  program  are  not 
as  readily  available  with  resp)ect  to 
foreign  refiners. 

Domestic  refiners  and  importers  are 
subject  to  a  panoply  of  enforcement 
mechanisms  to  ensure  compliance  with 
the  Clean  Air  Act.  EPA  may  seek  civil 
or  criminal  penalties  or  injimctive  reUef 
within  the  U.S.  judicial  system  and  be 
assured  that  judgments  will  be  enforced. 
Judicial  remedies  are  essential  to  EPA's 
enforcement  of  a  regulatory  program  in 
which  significant  economic  incentives 
exist  to  produce  non-complying 
product. 

However,  U.S.  judicial  jurisdiction 
may  not  fully  and  easily  extend  to 
foreign  refiners.  EPA's  ability  to  exercise 
enforcement  measures  against  foreign 
refiners  is  uncertain,  at  best.  For 
example,  in  an  EPA  motor  vehicle  recall 
administrative  action  against  a  foreign 
automobile  manufacturer,  the 
manufacturer  argued  EPA  lacked 
jurisdiction  and  refused  to  accept 
service  or  comply  with  administrative 
discovery  requirements  in  a  manner  that 
would  not  be  possible  by  a  domestic 
automobile  manufacturer.  Accordingly, 
EPA  has  determined  to  focus  its 
regulatory  authority  on  domestic 
lmp>orters  of  foreign  gasoline  which  are 
amenable  to  U.S.  legal  process. 

In  summary,  EPA  has  considered  all 
prop>osed  baseline-setting  alternatives 
for  foreign  gasolines  to  the  fin^  rule  and 
has  determined  that  the  rule  issued 
today  is  necessary  to  protect  the  quahty 
of  U.S.  air  and  pubfic  health.  FiirUier, 
the  baseline  setting  scheme  promulgated 
today  is  the  least  restrictive  scheme 
available  to  ensure  that  the  goals  of  the 
Clean  Air  Act  are  achieved. 


EPA  is  aware  that  the  baseline 
approach  adopted  today  for  foreign 
refiners  is  the  result  of  EPA's  concerns 
over  a  variety  of  technical  and 
enforcement  issues  related  to  the 
importation  of  gasoline. 

4.  Comments 

One  foreign  refiner  commenter  to  the 
1992  SNPRM  objected  to  this  baseline- 
setting  scheme  on  the  groimds  that  some 
domestic  refiners  may  receive  baselines 
dirtier  than  the  statutory  baseUne  due  to 
their  abihty  to  use  actual  or  inferred 
1990  production  values,  while  most 
importers,  and  therefore  foreign  refiners, 
would  be  subject  to  the  statutory 
baseline  and  would  not  enjoy  an 
opportunity  to  use  an  individual 
baseline  dirtier  than  the  statutory 
baseline.**  This  would  occur  because  it 
is  unUkely  that  domestic  importers  that 
do  not  own  foreign  refineries 
maintained  records  of  1 990  imp>orted 
gasoline  characteristics  adequate  to 
establish  an  individual  baseUne.  The 
commenter  recommended  that  foreign 
refiners  be  p>ermitted  to  estabUsh 
individual  baselines  using  Methods  1.  2 
and/or  3  to  estabUsh  their  baselines. 

EPA  gave  serious  consideration  to  this 
comment,  and  in  the  1993  SNPRM 
described  the  concerns  raised  by  the 
comment  and  the  alternatives  suggested 
by  the  commenter.  and  invited  comment 
on  the  issue. 

In  response  to  the  1993  SNPRM 
several  commenters  objected  to 
providing  foreign  refineries  with 
individual  baseUnes  on  the  groimds  that 
such  baselines  would  promote  gaming 
of  the  system,  thereby  reducing  the  air 
quaUty  benefits  sought  under  the  Act. 
and  would  provide  foreign  refiners  with 
a  comp>etitive  advantage.  Because 
foreign  refiners  do  not  have  to  comply 
with  the  reformulated  gasoUne 
program's  anti-dumping  provisions  for 
conventional  gasoUne  sold  outside  of 
the  U.S.,  the  commenters  alleged  that 
foreign  refiners  can  produce 
reformulated  gasoline  at  lower  overall 
cost. 

Other  comments  were  received  that 
supported  the  granting  of  foreign 
refinery  baselines,  on  the  grounds  that 
such  baselines  would  enhance 
comp>etition  among  gasoline  suppliers 
within  domestic  US  markets,  to  the 
advantage  of  the  public  generally. 

EPA  believes  the  comments  related  to 
any  comi)etitive  consequences  of 
baselines  are  irrelevant.  As  a  result.  EPA 
has  rejected  all  comments  relating  to 
compietitive  concerns,  and  EPA's 


<*  This  issue  is  primarily  of  concern  to  foreign 
refiners  whose  actual  1990  production 
characteristics  exceed  the  statutory  baseline. 
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decisions  regarding  the  maimer  in 
which  baseUnes  are  set  are  not 
infhienced  by  such  considerations. 
After  consideration  of  all  relevant 
comments  on  this  issue,  EPA  has 
determined  to  implement  the  baseline 
provisions  described  above.  The 
detriment  to  the  U.S.  environment 
associated  with  the  potential 
establishment  of  inaccurate  refinery 
baselines- by  current  and  possibly  future 
foreign  sources  of  imported  gasoline, 
along  tvith  the  difficulties  associated 
with  monitoring  compliance  with  the 
anti-dimsping  and  reformulated  gasoUne 
programs,  compel  the  Agency  to  require 
that  domestic  importers  establish 
individual  baselines  using  Method  1  or 
that  they  comply  with  the  anti-dumping 
statutory  baseline,  and  to  not  establish 
individual  baseUnes  for  foreign  refiners. 
This  scheme  is  consistent  with  the 
scheme  of  requiring  refiners,  domestic 
or  foreign,  to  measure  compliance 
against  an  accurate  and  verifiable 
baseline  that  is  based  on  adequate  and 
reliable  data.  The  approach  is  also 
consistent  with  EPA's  intent  to  avoid 
the  creation  of  options  within  the 
baseline  setting  scheme  that  would 
allow  gaming  by  the  regulated 
community.  Further,  the  scheme  is 
consistent  with  EPA's  compliance 
monitoring  and  enforcement  capacity. 

5.  U.S.  Energy  Security 

One  conmienter  suggested  that 
requiring  foreign  refiners  to  produce  to 
the  statutory  baseline  would  result  in  a 
shortfall  of  imported  gasolines  to  the 
U.S.  EPA's  analysis  indicates  that 
gasoline  supplies  will  be  unaffected  by 
implementation  of  the  proposed 
baseline  requirements.  This  conclusion 
is  based  on  the  likelihood  that  the 
baseline  proposal  would  at  most  result 
in  a  small  change  in  gasoline  imports  in 
limited  markets,  combined  with  the 
excess  domestic  refining  capacity,  and 
the  expansion  of  gasoline  volume  that 
will  result  from  the  oxygenate  use 
mandated  for  domestic  gasoline. 

EPA  concludes  that  the  baseline 
provisions  adopted  today  pose  no 
significant  problem  for  U.S.  energy 
security. 

6.  Date  the  Complex  Model  Becomes 
Mandatory 

One  commenter  notes  that  the 
individual  baseline  issue  is  only 
pertinent  to  the  years  during  which 
gasoline  may  be  produced  under  the 
simple  model  for  determining  gasoline 
characteristics.  Beginning  in  1998,  when 
the  complex  model  becomes  mandatory, 
the  commenter  correctly  points  out.  all 
reformulated  gasoline  will  be  required 
to  achieve  specified  reductions  from  the 


statute  ry  baseline.  Accordingly,  the 
commi  intCT  observes,  individual 
baselii  es  for  foreign  refineries  are  only 
critica  during  the  years  the  simple 
model  is  relevant 

HoMi  ever,  the  refinery/importer 
indivi(  ual  baseline  will  continue  to  be 
relevai  t  beyond  application  of  the 
simpk  model  due  to  its  application  to 
conve  ^tional  gasoline  through  the  anti- 
dump  ig  reqviirements.  As  a  result,  if 
indivii  ual  foreign  refinery  baselines 
were  a  lowed,  the  difficulties  described 
above  vould  persist  in  perpetuity. 
Accon  ingly,  the  feasibility  of  the 
baseline  setting  scheme  estabUshed 
today  ynll  have  longstanding  effect  on 
the  via  bility  of  the  reformulated 
gasolii  e  and  anti-dumping  program. 

K.  Dat  f  Reformulated  Gasoline 
Requii  ements  Begin 

Sect  on  211(k)(5]  prt^bits  the  sale  or 
dispen  sing  of  conventional  gasoline  in 
any  ca  irered  area  begiiming  on  January 
1, 199  i.  In  order  to  implement  this 
timing  mandate,  EPA  proposed  that  the 
refom  ulated  gasoline  requirements 
would  apply  at  all  locations  beginning 
on  Jan  lary  1. 199S.  EPA  now  beUeves 
that  it  s  necessary  for  the  reformulated 
gasoli  e  requirements  to  apply  at 
fadlit  es  upstream  of  the  retail  outlet 
level  I  eginning  on  December  1, 1994.  in 
order  or  facihties  at  the  retail  level  to 
have  r  (formulated  gasoline  begiiming 
on  Jan  iarv  1, 1995. 

Unc  er  me  gasoline  volatility  program 
(40  CFR  80.27-«0.28).  the  volatihty 
stands  rds  apply  at  facilities  upstream  of 
the  rel  ul  outlet  level  beginning  on  May 
1  of  e{  ch  year,  and  at  all  facihties 
incluc  ing  retail  outlets  and  wholesale 
purchi  iser-consumers  beginning  on  June 
1  of  e<  ch  year.'o  This  regulatory 
appro  ch  provides  a  one  month  lead- 
time  c  Luing  which  the  gasoline  being 
dispel  sed  at  terminals  meets  the 
summ  3rtime  volatility  standard,  in 
order  o  "turn  over"  the  gasoline  in 
retail  svel  storage  tanks  to  meet  the 
summ  srtime  volatility  standard  before 
June  1  As  a  result  of  this  timing 
requir  iment  for  gasoline  volatiUty. 
almos  all  retail  outlets  achieve  the 
summ  iTtime  volatihty  standard  by  June 
1  thro  igh  the  normal  cycle  of  gasoline 
deUve  ies. 

In  c  >ntrast  to  this  fiavorable 
experi  snce  under  the  gasoUne  volatiUty 
progre  m,  during  implementation  of  the 
diesel  sulfur  program  (40  CFR  80.29- 
80.30]jretailers  and  wholesale 
purch  iser-consumers  had  significant 
diffici  Ities  complying  with  the  new 
requir  jments  at  the  beginning  of  that 


*<>  Tb  I  end  of  the  volatility  control  season  each 
year  is  !  eptembar  15  at  all  facilhiet. 


program  on  October  1, 1993.  The  diesel 
sulfiiT  regulatiofis  did  not  require 
facilities  upstream  of  the  retidl  level  to 
have  low  suliiir  diesel  fuel  in  place  well 
before  October  1, 1993,  and  many 
terminals  did  not  meeA  the  low  sulfur 
standard  until  very  shortly  before 
October  1.  As  a  result,  a  lai;ge  number 
of  retail  outlets  and  w^lesale 
piut^aser-consumers  were  not  able  to 
obtain  low  sulfur  diesel  fuel  in  advance 
of  the  October  1, 1993  date  when  all 
facihties  were  required  to  meet  the  low 
sulfur  diesel  standard.  In  tx>nsequence 
of  this  situatitm  in  some  areas  of  the 
country  prices  of  low  sulfur  diesel  fuel 
rose  30i  to  40t  over  the  cost  of  high 
sulfur  diesel  fueL  As  a  result,  EPA  was 
compelled  to  grant  retailers  and 
wholesale  purchaser  consumers 
additional  time  after  October  1  to  come 
into  compliance  with  the  diesel  sulfur 
standard. 

EPA  beUeves  that  unless  a  lead-time 
is  mandated  under  the  reformulated 
gasoline  program,  the  January  1. 1995 
commencement  wiU  result  in  the  same 
supply  difficulties  that  occurred  tmder 
diesel  sulfur,  and  retailers  and 
wholesale  purchaser  consumers  will  be 
imable  to  meet  the  reformulated 
gasoline  standards  on  January  1, 1995. 
EPA  further  beUeves  that  a  one  month 
lead-time  is  appropriate  for  the 
reformulated  gasoline  program,  because 
a  lead-time  of  this  length  has  been 
successful  under  the  gasoline  volatiUty 
program.  As  a  result,  the  final 
regulations  include  the  requirement  that 
certain  reformulated  gasoline 
requirements  must  be  met  by  faciUties 
upstream  of  the  retail  level  beginning  on 
December  1, 1994. 

This  regulatory  provision  constitutes 
a  clarification  of  the  proposal  that 
would  require  all  parties,  including 
retailers  and  wholesale  purchaser- 
constuners,  to  meet  the  reformulated 
gasoline  standards  beginning  on  January 
1. 1995.  The  proposed  regulatory  timing 
could  only  be  achieved  if  upstream 
faciUties  began  dispensing  reformvilated 
gasoline  before  January  1, 1995,  and  that 
in  consequence  a  lead-time  of 
approximately  one  month  was  impUdt 
in  the  proposal. 

All  regulatory  requirements  for 
reformulated  gasoline  apply  to  gasoline 
that  is  produced  or  imported  after 
December  31, 1994,  or  any  time  during 
1994  if  it  is  intended  for  use  after 
January  1. 1995.  It  is  presumed  that  all 
gasoline  produced  or  imported  afier 
E)ecember  1, 1994  is  intended  for  use 
after  January  1. 1995.  These 
requirements  ioclude.  inter  alia. 
independent  sampling  and  testing, 
provisions  dealing  with  downstream 
oxygenate  blending,  reo^d  keeping. 
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reporting,  and  attest  engagements.  This 
reach  of  the  reformulated  gasoline 
requirements  is  consistent  with  the 
regulatory  provision  contained  in  the 
proposal  (also  included  in  the  final  rule 
at  §  80.65(a)),  that  reformulated  gasoline 
requirements  would  apply  to  all 
gasoline  sold,  dispensed,  stored, 
transported,  produced,  or  imported  on 
or  after  January  1. 1995.  EPA  thus 
proposed  that  gasoline  sold  or 
dispensed  on  January  1, 1995,  and  that 
necessarily  wiU  have  been  produced  or 
imported  during  1994,  would  be  subject 
to  aU  reformulated  gasoline 
requirements. 

'Thus,  for  example,  all  gasoline 
produced  or  imported  on  or  after 
December  1. 1994  will  have  to  be 
designated  as  reformulated  or 
conventional.  If  it  is  designated  as 
reformulated  it  wiU  have  to  comply 
with  reformulated  gasoline  standards.  If 
it  does  not  comply  with  reformulated 
gasoUne  standards,  it  will  have  to  be 
designated  as  conventional,  segregated 
fit>m  reformulated  gasoline,  and  clearly 
labeled  as  conventional  gasoline  and  not 
intended  for  use  in  any  covered  area. 

In  the  case  of  reportmg  requirements. 
EPA  intends  that  no  quarterly  or 
averaging  reports  will  be  submitted  in 
1994.  and  that  the  first  quarterly  report 
in  1995,  that  must  be  submitted  by  May 
31. 1995.  will  be  the  first  reformulated 
gasoline  report  As  a  result,  all  batch- 
specific  information  for  gasoline 
produced  during  1994  should  be 
included  in  the  first  quarter  1995  report. 
A  provision  is  included  in  the  final  rule 
to  this  effect,  at  § 80.75(a)(3).  Similarly. 
EPA  does  not  intend  that'a  separate 
attest  engagement  must  be  performed  at 
the  conclusion  of  1994,  but  that  the 
1995  attest  engagement  must  include  all 
gasoUne  produced  or  imported  in  1994. 

EPA  also  has  includea  a  provision  in 
the  final  rule,  at  §  80.67(i),  to  specify  the 
manner  in  which  standards  are  met  for 
reformulated  gasoline  produced  to 
average  (as  opposed  to  per-gaUon) 
standards  during  1994.  Proposed 
provisions  dealing  with  averaging  did 
not  address  this  category  of 
reformulated  gasoline,  because  the 
averaging  proposals  only  addressed 
gasoline  produced  beginning  in  January 
1995. 

The  provision  in  the  final  rule 
specifies  that  reformulated  gasoline  that 
is  produced  or  imported  during  1994 
but  that  is  intended  to  be  used  in  1995 
may  meet  the  reformulated  gasoline 
standards  on  average,  provided  that  the 
refiner  or  importer  satisfies  the  gasoline 
quaUty  survey  prerequisite  during  1995. 
The  provision  nirther  specifies  that  any 
such  average  compUance  reformulated 
gasoline  must  be  grouped  with  gasoline 


produced  or  imported  during  1995  for 
purposes  of  compUance  calculations,  as 
well  as  reporting.  As  a  result  of  the 
requirement  that  for  each  parameter 
only  the  per-gaUon  or  only  the  average 
standard  may  be  used  during  each 
averaging  period,  the  compUance 
approach  used  for  each  parameter  in 
1994  (per-gaUon  vs.  average)  must  also 
be  used  for  aU  of  1995. 

EPA  beUeves  this  approach  for 
average  compUance  gasoline  produced 
in  1994  is  appropriate,  because  it 
represents  the  alternative  that  preserves 
the  opportimity  for  refiners  and 
importers  to  meet  standards  on  average 
for  this  category  of  gasoline,  with  the 
smallest  regulatory  burden  for  regulated 
parties  and  for  EPA.  EPA  considered, 
and  rejected,  the  alternative  of  allowing 
parties  to  use  only  the  per-gallon 
standards  during  1994,  because  of  the 
adverse  impact  on  flexibiUty  of  such  a 
restriction. 

EPA  also  rejected  the  option  of 
requiring  that  average  standards  must  be 
met  separately  for  gasoline  produced  or 
imported  during  1994.^1  EPA  believes 
there  would  be  no  significant 
environmental  consequence  of    , 
combining  1994-gasoIine  with  1995- 
gasoline  for  averaging  purposes,  but  that 
the  regulatory  burden  of  separate 
accounting  for  1994-gasoline  would  be 
significant.  The  simple  model  standards 
that  will  apply  for  gasoline  produced  or 
imported  during  1994  are  Umited  to 
oxygen,  benzene,  and  toxics  emissions 
performance,  because  this  gasoline  will 
not  be  VOC-controlled.  These 
parameters  are  regulated  because  of 
toxic  pollution  concerns,  and  have  the 
relatively  long  averaging  period  of 
twelve  months  because  the  threat  of 
toxic  poUution  is  long-term,  ciunulative 
in  nature.  EPA  beUeves  that  combining 
the  limited  volume  of  ig94-gasoline 
with  1995-gasoline  is  consistent  writh 
the  long-term  averaging  approach  to 
toxics  generaUy. 

Vm.  Anti-Dumping  Requirements  for 
Conventional  Gasoline 

A.  Introduction 

Section  211(k)(8)  of  the  Act  requires 
that  average  per  gallon  emissions  of 
specified  pollutants  from  non- 
reformulated  (i.e..  conventional) 
gasoline  use  must  not  deteriorate 
relative  to  emissions  from  1990 
gasoline,  on  a  refiner'^  basis. 


''<  A  refiner  or  importer  who  produces  or  imports 
reformulated  gasoline  using  the  average  standards, 
but  who  uses  only  the  per-gallon  standards  during 
1995,  would  be  required  to  meet  the  average 
standards  using  the  1994-ga9oline  only. 

^For  ease  in  discussion,  the  term  "refiner",  as 
used  in  this  discussion  of  the  anti-dumping 


CompUance  is  measured  by  comparing 
emissions  of  a  refiner's  conventional 
gasoline  against  those  of  a  baseline 
gasoline.  An  individual  baseline, 
consisting  of  fuel  parameters  and 
emissions,  is  developed  for  each  refiner 
based  on  the  quality  of  its  1990  gasoline, 
although  under  certain  cimunstances 
the  individual  baseline  is  the  statutory 
baseline  fuel  parameters  and  emissions. 
To  implement  this  requirement.  EPA  is 
promulgating  requirements  known  as 
the  anti-dumping  provisions  for 
conventional  gasoUne  producers  and 
importers.  These  requirements  apply  to 
all  conventional  gasoline  producers  and 
importers  whether  or  not  they  also 
pniduce  or  import  reformulated 
gasoUne. 

This  section  describes  the  key  features 
of  the  anti-dumping  provisions 
(excluding  the  compUance  and 
enforcement  provisions  appUcable  to 
conventional  gasoUne  which  are 
discussed  in  Section  IX).  The 
requirements  discussed  in  this  section 
are  detailed  primarily  in  §  80.90  to 
§  80.93  in  the  accompanying 
regulations.  This  section  also  highlights 
major  comments  received  on  EPA's 
proposals  in  this  area  and  how  this  final 
rule  diners  from  those  proposals. 
Additional  supporting  information  can 
be  found  in  Section  VII  of  the  associated 
Regulatory  Impact  Analysis  (RIA). 

B.  Emission  Requirements 

1.  Introduction 

Section  211(k)(8)  of  the  Act  requires 
that  EPA  promulgate  regulations 
ensuring  that,  for  each  refiner,  average 
per  gallon  emissions  of  VOC,  CO,  NOx 
and  toxic  air  pollutants  from  its 
conventional  gasoline  do  not  increase 
over  emissions  from  the  gasoline 
introduced  into  commerce  by  that 
refiner  in  calendar  year  1990.  Emissions 
are  to  be  measured  on  a  mass  basis,  and 
each  of  the  four  pollutants  is  to  be 
considered  separately.  Increases  in  NOx 
emissions  due  to  oxygenate  use  may  be 
offset  by  equivalent  or  greater  mass 
reductions  in  the  other  pollutants. 

The  regulations  promulgated  today 
address  exhaust  benzene,  total  exhaust 
toxics  and  NOx  emissions  from 
conventional  gasoline  use.  In  addition, 
imder  the  simple  model,  refiner  specific 
caps  are  set  for  sulfur,  olefins  and  T90. 
EPA  is  not  promulgating  specific 
requirements  for  emissions  of  VOCs  or 
CO,  as  EPA  believes  that  the  regulations 
promulgated  herein,  in  conjunction 
with  various  other  agency  regulations 
and  Clean  Air  Act  requirements,  will 


program,  will  hereafter  include  refiners,  blenders 
and  importers.  Where  appropriate,  blenders  <ind 
importer*  will  be  mentioned  specifically. 
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adequately  meet  the  emissions  limits  for 
all  four  pollutants  specified  in  section 
211  (kMS).  A  detailed  discussion  of 
EPA's  reasons  for  adopting  this 
approach  may  be  found  in  the  Agency's 
July .9. 1991  proposal  and.  in  summary, 
intheRIA. 

Section  21l(k)(8]  authorizes  this 
approach  as  that  provision  requires  that 
EPA  promulgate  r^ulations  "ensuring" 
that  conventional  gasoline  meet  certain 
requirements  on  a  refiner  specific  basis, 
but  does  not  mandate  that  EPA 
promulgate  regulations  for  each  of  the 
four  pollutant  categories.  This  provision 
therefore  provides  EPA  with  the 
discretion  to  fashion  a  regulatory 
program  that  "ensures"  these  results. 
While  a  relatively  straightforward 
approach  to  this  would  involve 
emissions  requirements  for  each  of  the 
four  pollutant  categories,  it  need  not  if 
the  regulatory  program  otherwise 
achieves  the  required  result. 

While  the  language  used  by  Congress 
in  section  211(k)(8)(A)  supports  this 
interpretation,  there  are  several  other 
provisions  in  section  211(k)  where 
Congress  clearly  specified  that  EPA 
promulgate  various  requirements,  and 
such  language  is  conspicuously  missing 
from  section  211(k)(8)(A).  See,  for 
example,  section  21irk)(8)(D)  ("The 
Administrator  shall  promulgate  an 
appropriate  compliance  period  *  •  *"), 
section  211(k)(l)  ("regulations  shall 
require  the  greatest  reduction  in 
emissions  *  •  •  taking  into 
consideration*  *  *"),  section  211(k)(2) 
("regulations  •  *  •  shall  require  that 
reformulated  gasoline  comply  with 
paragraph  (3)  and  *  *  •  each  of  the 
following  requirements  '  •  •"),  section 
211(k)(4)(A) ("The regulations*  *  * 
shall  include  (certification  procedures) 
*  *  •").  section  21  l(k)(7)  ("The 
regulations  •  *  ♦  shall  provide  for  the 
granting  of  an  appropriate  amoimt  of 
credits*  *  *").  While  EPA  received 
^veral  comments  on  the  proposed 
conventional  gasoline  requiremerts,  no 
one  disagreed  with  the  above 
interpretation  of  EPA's  authority  under 
section  211(k)(8)(A). 

2.  Emission  Requirements  Prior  to 
lanuary  1, 1998 

Prior  to  mandatory  use  of  the  complex 
model  on  January  1, 1998,  the 
requirements  of  section  2ir(k)(8)  of  the 
Act  will  be  met  by  requiring  that  the 
annual  average  exhaust  benzene 
emissions  of  a  refiner's  conventional 
gasoline  not  exceed  its  baseline  exhaust 
benzene  emissions.  TTie  exhaust 
benzene  emissions  due  to  conventional 
gasoline  can  be  determined  using  the 
simple  model  discussed  in  Section  in- 
Only  the  effects  of  fuel  benzene  and  fuel 
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aromj  tic  cont^it  on  exhaust  benzene 
are  in  duded  in  this  model. 

Wh  in  the  simple  model  is  used  for 
comp  iance,  the  annual  average  sulfur, 

and  T90  values  of  a  party's 
conve  ntional  gasoline  cannot  exceed  its 
baseli  le  values  of  those  parameters  by 
han  25  percent  These  limits  will 
provide  some  additional  assurance  that 
conv^tional  gasoline  emissions  of 
toxics  and  NC^  will  not  rise  prior  to  use 
of  the  complex  model  EPA  does  not 
expec  the  levels  of  these  parameters  in 
conve  itional  gasoline  to  naturally 
increa  se  due  to  the  reformulated 
gasoh  le  program,  since  the  simple 
mode  for  reformulated  gasoline  simply 
caps  t  lese  three  fuel  parameters  at  their 
baseli  le  levels  and  does  not  require 
their  i  eduction. 

A  n  finer  may  also  use  the  complex 
mode  for  determining  compliance  prior 
to  its  1  aandatory  use.  Because  all  of  the 
fuel  p  irameters  affecting  exhaust 
benze  le  emissions  are  part  of  the  model 
(bena  ne,  aromatics,  RVP,  sulfur, 
olefin ;,  E300,  E200,  and  oxygen)  there  is 
no  ne(  d  for  separate  "caps"  on  fuel 
paran  eters  as  associated  with  the 
simpli  t  model. 

A  n  finer's  baseline  exhaust  benzene 
emiss  ons  ate  determined  by  evaluating 
the  re  iner's  baseline  fuel  parameter 
value!  in  the  model  chosen  by  the 
refine  for  compliance.  At  the  end  of  a 
comp  iance  period,  the  average  fuel 
param  eter  values  of  a  refiner's 
conve  itional  gasoline  over  that  period 
are  ev  tluated  in  the  same  compliance 
mode  used  to  determine  the  refiner's 
baseli  le  emissions.  The  resulting 
emiss  on  values  are  thrai  compared  to 
the  ba  seline  emission  values  to 
deten  line  if  the  party  is  in  or  out  of 
comp  iance  with  the  anti-dumping 
requir  sment.  While  there  was  general 
suppo  rt  for  the  regulatory  approach 
taken  )y  B>A,  several  commenters 
sugget  ted  specific  revisions  to  the 
emiss  ons  requirements.  EPA's 
respoqses  are  discussed  in  the  RIA. 
However,  none  of  the  comments  caused 
EPA  ti  I  change  its  proposed 
requir  iments,  and  all  of  the  above 
prdvis  ons  are  being  promulgated 
essent  ally  as  prop>osed. 

EPi^  had  proposed  that  while  a  refiner 
may  c  loose  to  use  either  the  simple 
mode!  or  the  complex  model  prior  to 
Januadyr  1, 1998,  it  must  use  the  same 
model  for  both  the  reformulated 
gasolii  le  and  the  anti-dumping 
progra  ms.  Several  commenters 
disagr  >ed  with  this  last  restriction.  EPA 
is,  hoi  fever,  promulgating  this 
requir  sment  as  proposed  because  the 
anti-d  imping  and  reformulated  gasoline 
provis  ons  are  inherently  tied  together. 
The  SI  ecific  model  used  to  certify 


reformulated  gasoline  will  afiect  which 
fuel  components  are  likely  to  be 
dumped.  To  avoid  incentives  to  dump. 
the  efiiect  of  these  components  on 
convQitianal  gasoline  emissions  should 
be  evaluated  on  the  same  basis  as  the 
reformulated  gasoline  emissions. 
Otherwise,  incentives  will  exist  to  shift 
dirty  components  to  conventional  fuel 
areas  using  whichever  model  predicts 
the  lowest  emissions  increase  due  to 
those  components. 

3.  Emission  Requirements  Beginning 
January  1,1998 

Beginning  January  1, 1998,  the 
requirements  of  section  211(k)(8)  of  the 
Act  shall  be  met  by  requiring  that  the 
exhaust  toxic  emissions  and  the  NOx 
emissions  of  a  party's  conventional 
gasoline  not  exceed  that  party's  baseline 
exhaust  toxic  and  NOx  emissions. 
Compliance  with  this  requirement  shall 
be  determined  using  the  complex  model 
described  in  Section  IV. 

The  exhaust  toxics  emissions 
requirement  under  mandatory  use  of  the 
complex  model  includes  all  five 
pollutants  defined  in  section 
211(k)(10)(C)  as  toxics.  These  are 
exhaust  benzene,  formalddiyde, 
acetaldehyde.  1,3-butadiene  and  POM. 
Benzene  emissions  occur  in  both 
exhaust  and  nonexhaust  emissions,  and 
accordingly,  section  211(k}(10KC)  does 
not  limit  the  toxic  air  pollutant  benzene 
to  exhaust  benzene.  However,  as  stated. 
EPA  is  only  promulgating  regulations 
applicable  to  exhaust  lienzene. 
Nonexhaust  benzene  emissions  will  be 
efiectively  controlled  by  the 
summertime  volatifity  controls 
applicable  to  conventional  gasoline.*" 
Ine  sum  of  the  baseline  exhaust 
emissions  of  each  of  the  five  toxics  is 
the  value  that  must  not  be  exceeded  by 
the  sum  of  the  exhaust  emissions  of 
these  toxic  pollutants  due  to  a  refiner's 
or  importer's  annual  average 
conventional  gasoline. 

NOx  emissions  from  conventional 
gasoline  use  are  also  controlled 
beginning  January  1, 1998.  Although 
EPA  is  concerned  that  high  oxygenate 
levels  may  contribute  to  increased  NOx 
emissions,  the  Act  states  that  any  NOx 
emissions  increase  in  conventional 
gasoline  due  to  oxygenate  use  can  be 
offset  by  VOC,  CO  and  toxic  emission 
reductions.  EPA  is  addressing  this 
pro\isioa  of  the  Act  by  allowing 
compliance  with  the  anti-dumping  NOx 


''*  No  credit  can  be  takes  nor  penalties  received 
under  the  aDti-dumping  progmn  for  DonechaaM 
benzene  reductioni.  or  incrauat.  Nooexhauat 
benzene  emissions  decrease  due  to  RVT  leductiont, 
which  are  a  VXX  reduction  strategy  already 
considered  under  tbe  anti-damping  program  as  fte 
reason  for  not  axpUcitly  csstioUij^  VOC  i 


emission  lequirraDent  to  be  detennined 
on  either  a  noooxygenated  basis  or  an 
oxygmoted  basis,  as  discussed  fiuther 
in  paragraph  C5.a  of  this  section. 

C.  Requirements  for  Individual  Baseline 
Deteunination 

1.  Introductian 

Compliance  imder  section  211(k)(8)  of 
the  Act  is  measured  against  an 
individual  iMoeline  (comprised  of 
individual  baseline  fuel  parameter  and 
emission  values)  which  is  determined 
for  each  refiner  if  sufficient  data  exist 
from  which  to  determine  a  baseline 
representative  of  that  refiner's  1990 
gasoline.  Additionally,  the  Act  states 
that  if  no  adequate  or  reliable  data  exist 
regarding  the  gasoline  sold  by  a  refiner 
in  1990,  the  refiner  must  use  the 
statutory  baseline  gasoline  fuel 
parameters  ">*  as  its  baseline  fuel 
parameters. 

2.  Requirements  for  Refiners.  Blenders 
and  Importers 

a.  Requirements  for  producers  of 
gasoline  and/or  gasoline  blendstocks. 
No  adverse  comments  were  received  on 
the  proposal  that  a  refinery  which 
primarily  produces  gasoline  blendstocks 
from  crude  oil  (including  crude  oil 
derivatives)  and  mixes  those 
blendstocks  to  form  gasoline  be  subject 
to  baseline  determination  using  any,  or 
a  combination  of,  the  three  data  types 
described  below  in  paragraph  3.  "The 
requirements  are  being  promulgated 
essentially  as  proposed. 

Likewise,  no  adverse  comments  were 
received  regarding  the  proposal  to 
exempt  (from  the  anti-dmnping 
requirements)  those  entities  which 
produce  and/or  supply  gasoline 
blendstodcs  to  refiners  and  blenders,  but 
do  not  produce  gasoline.  Hence  EPA  is 
not  promulgating  anti-dumping 
requirements  for  such  entities. 

b.  Requirements  for  purchasers  of 
gasoline  and/or  gasoline  blendstocks. 
As  proposed  in  April  1992,  refiners  who 
exclusively  pturhase  blendstocks  and/ 
or  gasoline  and  mix  these  purchased 
components  to  form  another  gasoline 
(i.e.,  blenders)  must  use  Method  1-type 
data  (as  described  in  paragraph  3 
below).  Lacking  sufficient  Method  1- 
type  data,  the  blender  shall  have  the 
anti-diunping  statutory  baseline  as  its 
individual  baseline.  Most  who 
commented  on  this  issue  suggested  that 
blenders  should  be  allowed  the  same 
opportunities  as  refiners  to  use  1990 
and  post-1990  gasoline  and  blendstock 
data.  Otherwise,  a  blender  may  have  to 


">*  The  statutory  baseline  gasoline  for  anti- 
dumping purposes  is  discussed  further. hi  paragraph 
C.3.e  of  this  sectioD. 


"refoimiilate"  its  amventional  gasoline.. 
Commenters  also  stated  that  this 
provision  penalized  Menders  for  not 
sampUng  their  1990  fuel  when  then 
were  no  such  requirements.  As 
discussed  in  the  proposal.  EPA  does  not 
beheve  that  use  of  blendstock  data  or 
post-1990  gasoline  or  blntdstock  data 
would  allow  an  accurate  portrayal  of  a 
blender's  1990  production.  Additi<HiaI 
comments  are  discussed  in  the  RIA; 
however,  none  led  to  a  diange  in  the 
proposed  requirements  for  binklers. 

c.  Requirements  for  impofters  of 
gasoline.  On  April  16. 1992,  EPA 
proposed  that  those  who  imported 
gasoline  into  the  U.S.  in  1990  must  use 
Method  1-type  data  (as  described  in 
paragraph  3).  Lacking  sufficient  Method 
1-type  data,  the  importer  would  have 
the  anti-dumping  statutny  baseline  as 
its  individual  baseline.  An  importer 
who  did  not  import  gasoline  into  the 
U.S.  in  1990,  but  who  does  so  after 
1994,  would  also  have  the  anti-dimiping 
statutory  baseUne  as  its  individual 
baseline.  EPA  proposed  that  if  a  U.S. 
importer  is  also  a  refiner  and  imported 
75  percent  or  more  of  the  1990  gasoline 
production  of  a  refinery  into  the  U.S.  in 
1990,  it  could  determine  a  baseline  for 
that  refinery  unng  the  three  data  types 
described  in  paragraph  3  below. 

Most  commenters  agreed  witii  EPA's 
overall  proposal  concerning  importers. 
Some  felt,  however,  that  the  "75 
percent"  criteria  was  self-selecting — 
only  those  importer/refiners  with  higher 
baseline  emissions  relative  to  the 
statutory  baseUne  would  dioose  to 
develop  an  individual  baseline.  Those 
importer/refiners  with  relatively  low 
baseline  emissions  would  use  the 
statutory  baseline,  and  thus  dumping 
could  result,  since  they  would  be 
complying  with  a  baseline  which  was 
less  stringent  than  one  based  on  their 
own  1990  gasoline  quality.  EPA  agrees 
that  "dumping"  could  occur,  but 
expects  it  to  be  minimal  since  few 
importing  refinnies  are  likely  to  meet 
the  "75  percent"  criteria.  Nonetheless, 
EPA  is  requiring  that  all  importers 
which  are  also  refiners  utiUze  Method 
1-,  2-  and  3-type  data  to  determine  the 
individual  baselines  of  their  refineries 
which  meet  the  75  percent  criteria. 

One  conunenter  claimed  that  location, 
not  percent  of  production  imported, 
dictates  enforceability.  However,  EPA 
believes  that  enforcement  of  a  non- 
domestic  refinery  is  governed  less  by 
location  and  more  by  the  willingness  of 
the  company  and/or  country  to  open  its 
refinery  for  ccHnpliance  visitations. 
Another  comments  specifically  stated 
that  Canadian  refineries  should  be 
treated  the  same  as  domestic  refineries 
for  the  purpose  of  establishing 


baselines.  As  stated.  EPA  beheves  that 
it  will  be  relatively  easy  to  accurately 
determine  the  quality  of  the  gasoline 
produced  in  1990  at  a  refinery  outside 
of  the  U.S..  for  sale  to  the  U.S.,  if  a 
significant  amount  (i.e..  75  percent)  of 
the  production  of  the  refinery  came  to 
the  U.S.  Independent  of  where  the 
refinery  is  located,  if  less  than  this 
amount  was  imported,  it  will  be  more 
difficult  to  comoine  information  on 
refinery  operations  and  blendstock  and 
gasoline  data  (i.e..  Methods  2  and  3-type 
data)  and  allocate  such  information  so 
as  to  establish  the  quality  of  the 
refinery's  1990  gasoline  vrhidi  was  sent 
to  the  U.S. 

Some  commenters  felt  that  an 
importer  should  be  allowed  to  use  all 
available  1990  and  later  data  to  establish 
a  baseline  and  have  its  baseline  verified 
by  an  auditor.  However,  as  stated  in  the 
proposals.  EPA  believes  that  significant 
dumping  could  occur  if  post-1990  data 
is  allowed  since  that  data  may  not 
represent  the  importer's  1990  gasoline. 
EPA  is  thus  promulgating  this 
essentially  provision  as  proposed. 

d.  Requirements  for  exporters  of 
gasoline.  EPA's  proposals  did  not 
exphcitly  discuss  whether  gasoline 
exported  from  the  U.S.  in  1990  would 
be  included  in  individual  baseline 
determinations.  However,  because 
exported  gasoline  did  not  contribute  to 
pollution  in  the  U.S.  in  1990,  a  producer 
of  gasoline  exported  fitjm  the  U.S.  in 
1990  shall  not  include  the  exported 
gasoline  properties  or  volumes  in  its 
baseline  determination.  A  refiner  which 
exports  all  of  its  future  gasoline  outside 
of  the  U.S.  is  not  subject  to  the  anti- 
dumping requirements. 

3.  Types  of  Data 

a.  Introduction.  As  discussed  in  the 
July  9. 1991  proposal,  EPA  is  concerned 
that  use  of  the  statutory  baseline 
parameters  in  lieu  of  determining  an 
individual  baseline  could  have  severe 
competitive  effects.  At  the  same  time, 
EPA  realizes  that  there  likely  will  be 
insufficient  directly  measured  1990  fuel 
parameter  data  available  from  which  to 
determine  representative  individual 
baseline  parameters.  Thus,  in  order  to 
make  the  best  use  of  available  data  in 
developing  representative  individual 
baselines,  EPA  is  specifying  the  types  ol 
data  and  calculations  that  may  be  used 
in  the  baseline  determination. 

In  the  proposals,  three  methods 
(Methods  1,  2  and  3)  were  described  for 
refiners  to  use  to  determine  their 
baseline  parameter  values.  Method  1- 
type  data  consists  of  a  refiner's 
measured  fuel  parameter  value  and 
volume  records  of  its  1990  gasoline.  As 
discussed  in  the  RIA,  Method  1-type 


7792      Federal  Register  /  Vol.  59,  No. 


data  can  be  from  1990  production  or 
1990  shipments  as  long  as  no  data  is 
double  counted  and  all  available 
production  and  shipment  data  are  used 
in  the  baseline  determination.  Method 
2-type  data  consists  of  a  refiner's  1990 
gasoline  blendstock  composition  data 
and  1990  gasoUne  and  blendstock 
production  records.  Method  3-type  data 
consists  of  a  refiner's  post- 1990 
blendstock  composition  data  and  1990 
gasoline  and  blendstock  production 
records.  For  both  Methods  2  and  3, 
these  provisions  apply  to  those 
blendstocks  used  in  the  production  of 
gasoline  within  the  refinery.  Under 
certain  circumstances,  MeUiod  3-type 
data  may  consist  of  post-1990  gasoline 
composition  data  as  well. 

No  major  comments  were  received 
negating  the  appropriateness  of  utilizing 
these  three  methods  or  data  types.  A  few 
minor  comments  were  submitted  which 
are  addressed  in  the  RIA.  Several 
commenters  did  request  that  EPA  allow 
combinations  of  Methods  1,  2  and  3- 
type  data  to  be  used  in  baseline 
determination,  in  order  to  improve  the 
use  of  available  data  and  thus  develop 
more  accurate  and  representative  1990 
individual  baselines.  EPA  agrees  that  a 
more  representative  baseline  will  result 
if  a  combination  of  higher  and  lower 
levels  of  data  is  used  rather  than 
excluding  the  better  data  (i.e.,  Method  1) 
due  to  it  being  inadequate  by  itself.  EPA 
had  proposed  that  the  different  types  of 
data  must  be  used  in  a  hierarchical 
order,  i.e.,  Method  1-type  data  has  to  be 
used  first,  and  if  insufficient  Method  1- 
type  data  was  available  for  a  given  fuel 
parameter.  Method  2-type  data  would  be 
used,  etc.  EPA  is  modifying  the 
proposals  to  allow  baseline  parameter 
values  to  be  determined  using  a 
combination  of  the  methods,  or  data 
types,  if  necessary,  although  the  same 
hierarchy  must  be  maintained.  Thus, 
insufficient  Method  1-type  data  may  be 
supplemented  with  Method  2-type  data 
and,  if  data  were  still  lacking,  the 
available  Method  1  and  2-type  data 
would  be  supplemented  with  Method  3- 
tyne  data. 

D.  Inclusion  of  gasoline  blendstock. 
Although  not  specified  in  the  proposals, 
EPA  is  requiring  that  gasoline 
blendstock  which  becomes  gasoline  (per 
40  CFR  80.2(c))  solely  upon  the  addition 
of  a  specific  type  and  amount  of 
oxygenate,  be  included  in  the  baseline 
determination.  Unless  evidence  is 
provided  which  indicates  that  such 
blendstock  was  blended  with  oxygenate 
other  than  ethanol  or  less  than  10.0 
volume  percent  ethanol,  or  was  not 
further  modified  dowTistream,  the 
refiner  shall  assume  that  said 
blendstocks  were  blended  with  ten 
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|10. ))  volume  percent  ethanol.  This 
reqi  irement  provides  some  assurance 
that  baseline  emissions  are  not 
arti  icially  low  due  to  selective 
incl  ision  or  exclusion  of  such 
blei  dstock.  Requiring  that  the 
blei  dstock  be  assumed  to  have  been 
blet  ded  with  a  specific  amount  of 
ethj  nol  (unless  otherwise  shown)  will 
resu  It  in  a  more  stringent  baseline  than 
if  th  9  blendstock  were  assumed  blended 
witM  a  lower  voliune  of  ethanol,  a 
diffi  rent  oxygenate  or  not  further 
mo(  ified.  Hence,  the  burden  of  proof  of 
acti  al  disposition  of  such  product  is  on 
the  1  ■efiner. 

c.  Method  3  additional  information.  In 
ordt  r  that  the  fuel  parameter  values 
obts  ined  with  Method  3-type  data 
adei  uately  represent  the  1990  values  of 
thoj  B  parameters.  EPA  proposed  that  the 
refij  ler  must  provide  detailed 
doc  unentation  of  its  1990  and  post- 
199  I  refinery  operations,  including 
com  paring  1990  and  post- 1990 
ope  ations,  intermediates  and  products, 
and  other  aspects  of  refinery  operations 
whi  ::h  would  cause  its  post-1990 
gas(  line  to  differ  from  its  1990  gasoline. 
For  nstance,  if  post-1991  data  is  used, 
app  opriate  adjustments  must  be  made 
for  I  le  refinery  operational  changes  that 
occi  rred  due  to  the  1992  volatility  rules 
and  the  oxygenated  fuels  program,  two 
situ  itions  which  could  cause  post-1990 
opei  ations  to  differ  from  1990 
ope;  ations.  The  required  documentation 
Willi  assist  the  baseline  auditor  in  its 
ication  and  EPA  in  its  review  of  the 
^er's  baseline  submission.  This 
ision  is  being  promulgated  as 
^osed. 

E  'A  proposed  to  allow  post-1990 
gas<  line  data  to  be  used  to  estimate 
199 1  baseline  parameters  under  certain 
circ  imstances.  In  addition  to  requiring 
the  ;ame  detailed  documentation  of 
199  I  and  post-1990  operations  as  above, 
in  tl  e  February  26, 1993  proposal,  EPA 
spe<  ified  that  the  voliunetric  fraction  of 
eacl  blendstock  in  post- 1990  gasoline 
mui  t  be  within  ten  (10.0)  percent  of  the 
voh  metric  fraction  of  the  same 
blei  dstock  in  1990  gasoline.  For 
exai  iple,  if  a  refiner's  1990  gasoline 
con  ained  30  volume  percent  reformate, 
pos  -1990  gasoline  data  may  be  used  in 
the  >aseline  determination  as  long  as  it 
com  ained  27.0-33.0  volvune  percent 
refo  mate  and  provided  all  other 
blei  dstocks  also  conformed  to  these 
reqi  irements. 

E  *A  received  many  comments  stating 
that  the  use  of  post-1990  gasoline  data 
was  more  accurate,  and  less  costly,  than 
usir  g  post-1990  blendstock  data.  EPA 
agre  es,  and  is  allowing  the  use  of 
gasc  line  data  imder  certain 
circ  imstances,  as  discussed  below. 


Commenters  also  suggested  that 
verification  of  diSierences  and 
similarities  between  1990  and  post-1990 
operations  and  the  resulting  gasoline 
should  be  left  to  the  baseline  auditor 
rather  than  compared  to  specific 
criteria.  While  the  auditor  will  verify 
the  comparison  of  1990  and  post-1990 
operations,  etc.,  all  issues  verified  by 
the  auditor  will  also  be  reviewed  by 
EPA.  In  addition  to  the  technical 
reasons  discussed  below,  specifying 
such  criteria  (i.e.,  the  "10  percent" 
criterion)  will  ensure  the  uniformity  of 
both  auditor  and  EPA  evaluations  and 
verifications. 

As  discussed  in  the  RIA,  imless  post- 
1990  blendstock  fractions  are 
sufficiently  similar  to  1990  blendstock 
fractions,.adjustments  for  differences 
will  have  to  be  made  at  the  blendstock 
level,  making  any  gasoline  data  moot. 
Larger  differences  than  10  percent  in 
large  streams  such  as  reformate  could 
affect  overall  aromatic  levels  by  up  to  3 
volume  percent,  which  is  clearly 
significant.  For  smaller  streams, 
however,  a  10  percent  change  could  be 
insignificant.  "Therefore,  EPA  is 
expanding  its  criteria  by  allowing  post- 
1990  gasoline  blendstocks  to  meet  the 
larger  of  (1)  the  10  percent  criterion,  or 
(2)  be  within  two  absolute  volume 
percent  of  the  blendstock  volrnn^tric 
fraction  in  1990  gasoline.  As  discussed 
in  the  RIA,  this  means  of  utilizing  post- 
1990  gasoline  should  adequately  cover 
typical  fluctuations  in  both  large  and 
small  volume  blendstocks  without 
imduly  sacrificing  accuracy. 

Post-1990  gasoune  data  for  which  a 
single  1990  blendstock  does  not  meet 
either  of  the  blendstock  fraction 
requirements  cannot  be  used  in  the 
baseline  determination.  However,  EPA 
also  received  comment  that  many 
refiners  would  not  be  able  to  use  post- 
1990  gasoline  data,  even  with  the 
expanded  criteria,  simply  due  to  butane 
utilization  changes  from  1990.  Because 
butane,  and  thus  RVP,  were  reduced 
after  1990  due  to  volatility  controls,  and 
because  RVP  reductions  reduce 
emissions,  EPA  is  exempting  butane 
from  the  blendstock  requirements  for 
using  post-1990  gasoline. 

d.  E200  and  E300.  Although  not 
previously  included  among  the  fuel 
parameters  for  which  baseline  values 
are  required  to  be  determined,  EPA  is 
now  requiring  that  baseline  values  be 
determined  for  the  fuel  parameters  E200 
and  E300,  the  percent  evaporated  at  200 
"F  and  300  "F,  respectively.  Although 
these  two  fuel  parameters  replace  T50 
and  T90,  respectively,  in  the  complex 
model,  TOO  baseline  values  are  still 
required  to  be  determined  for  use  prior 
to  mandatory  complex  model  use. 


EPA  expects  E200  and  E300  values  to 
be  determined  directly  from  gasoline  or 
blendstock  data,  even  if  distillation 
information  has  to  be  regraphed.  If  such 
a  determination  is  not  possible,  E200 
and  E300  values  may  be  estimated  from 
otherwrise  acceptable  T50  and  T90  data 
using  the  equations  specified  in  the 
regulations.  Thus,  this  addition  will  not 
void  any  data  collected  under  the 
proposed  criteria. 

e.  Anti-dumping  statutory  baseline. 
As  mentioned  earlier,  in  some  cases  a 
blender  or  importer  may  not  be  able,  or 
be  allowed,  to  develop  an  individual 
baseline  from  its  own  data.  In  that  case, 
the  refiner  or  importer  would  have  the 
statutory  baseline  as  its  individual 
baseline.  Although  the  compliance 
period  tat  conventional  gasoline  is 
annual  (as  discussed  in  &e  pro{>osals 
and  as  described  in  section  IX), 
emissions  determined  using  the 
complex  models  are  detennined  on  a 
sxmmier  and  winter  basis.  Thus,  there 
are  separata  anti-dumping  siunmer  and 
winter  baseline  fuel  parameters,  which 
are  the  statutory  siunmer  baseline 
specified  in  the  Act,  and  the  winter 
baseline  determined  by  EPA  as  required 
by  the  Act  Few  comments  were 
received  concerning  the  proposed 
annual  average  statxttory  baseline 
(which  is  a  weighted  average  of  the 
statutory  siunmer  and  winter  baselines, 
as  discussed  in  the  proposals).  None  of 
the  comments  led  to  a  change  in  the 
annual  average  baseline  fuel  parameter 
values. 

4.  Data  Collection  and  Testing 
Requirements 

a.  Sampling  requirement^.  In  the 
February  26, 1993  proposal,  EPA 
proposed  minimimi  sampling 
requirements  in  order  to  ensure  that 
enough  gasoline  or  blendstock  samples 
were  taken  from  which  to  develop  a 
representative  baseline.  Namely,  for 
Method  1-type  data,  at  least  half  of  the 
batches  (by  number  of  batches,  not 
volume),  or  shipments  if  not  batch 
blended,  in  a  calendar  month  shall  have 
been  tested  for  a  f>articular  parameter. 
For  Methods  2  and  3-type  data,  at  least 
weekly  sampling  of  continuous 
blendstock  streams  and.  if  blendstocks 
are  produced  on  a  batch  basis,  sampling 
of  at  least  half  of  the  batches  of  each 
blendstock  produced  in  a  month  is 
required. 

Many  refining  industry  commenters 
protested  this  proposal  claiming  that 
they  had  sampled  based  on  the  April  16. 
1992  proposal  requiring  "sufficient" 
sampling,  and  that  EFA's  more  specific 
requirement  could  void  data  collected, 
and  the  time  and  money  spent  EPA 
agrees  that  the  sufficient  frequency  of 


sampling  may  vary  according  to 
circumstance  (sudi  as  the  degree  of 
variation  in  operating  conditions),  and 
is  modifying  its  latest  proposal  by 
accepting,  imder  certain  circumstances, 
data  which  does  not  meet  the 
requirements  specified  above.  However, 
if  less  than  the  minimiun  data  is  used, 
the  refiner  must  document,  and  the 
auditor  verify,  why  the  data  is  less  than 
the  minimum  requirements  and  why  it 
is  sufficient  in  quantity  and  quality  to 
use  in  the  baseline  determination.  EPA 
retains  the  right  to  reject  use  of  less  than 
the  minimum  data  if  the  docimsentation 
is  incomplete  or  the  justification  not 
technically  sound.  In  all  cases,'"  all 
available  samples  must  be  analyzed  and 
the  results  used  in  baseline 
determination  if  more  than  the 
minimum  number  of  samples  are 
available. 

Additionally,  EPA  is  promulgating  its 
proposal  to  require  at  least  three  months 
worth  of  both  summer  and  winter  data. 
As  discussed  in  the  RiA.this 
requirement  ensures  that  the  collected 
data  covers  the  typical  changes  in 
gasoUne  composition  which  occurs 
across  seasons.  Although  not  explicitly 
stated  in  the  proposal,  to  better 
distinguish  between  simuner  and 
winter,  summer  months  shall  consist  of 
any  month  in  which  gasoline  was 
produced  to  meet  the  federal  summer 
volatiUty  requirements,  ft  is  not 
necessary  for  such  low  volatility  fuel  to 
be  produced  for  the  entire  mon^. 
Winter  months  are  any  months  which 
could  not  be  considered  summer 
months. 

b.  Post-final  rule  data  collection.  Few 
comments  were  received  on  the 
February  26, 1993  proposal  that  if  a 
refiner  collects  data  after  promulgation 
of  these  regulations,  the  data  must  be 
collected  no  later  than  the  end  of  the 
third  month  of  the  first  three  full 
months  diuing  which  summer  gasoline 
is  produced  by  the  refiner  following 
promulgation  of  the  final  rule.  EPA  is 
modifying  this  provision  slightly, 
requiring  only  that  proof  must  be  given 
that  additional  data  was  needed  and 
indeed  was  collected  after  today. 

c  Negligible  parameter  values.  On 
February  26, 1993,  EPA  proposed  to 
exempt  refinery  streams  bom  testing  for 
one  or  more  specific  parameters  if  a 
stream  contains  negligible  amounts  of 
those  parameters.  The  affiected  fuel 
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excliuion  must  be  documented  and  verified  ty  tlM 
auditor. 


parameters  are  benzene,  aromatics, 
olefins  and  sulfur.  EPA  also  proposed 
threshold  criteria  for  each  fuel 
parameter,  i.e.,  the  amount  of  the  fuel 
parameter  in  a  stream  at  or  below  which 
the  parameter  would  be  considered 
negligible.  EPA  has  changed  the  values 
of  some  of  the  threshold  criteria  based 
on  comment  Specifically,  the  benzene 
threshold  value  was  reduced  and  the 
sulfur  threshold  value  increased.  A  full 
discussion  of  these  changes  can  be 
foimd  in  the  RIA;  the  actual  values  are 
also  listed  in  §  80.91.  Oxygen  was  added 
to  the  list  of  parameters  tlut  may  be 
considered  negligible  imder  certain 
circumstances.  Other  than  those 
modifications,  the  requirements  are 
being  promulgated  as  proposed. 

d.  Test  methods.  Many  commenters 
were  concerned  that  the  test  methods 
they  had  used  to  analyze  samples  would 
be  invalid  because  they  were  not  the 
same  as  the  required  test  methods  being 
promulgated  today  for  reformulated 
gasoUne.  EPA  had  proposed,  on  April 
16, 1992,  that  sampling  and 
measurement  techniques  used  to 
determine  baseline  parameters  must 
yield  results  which  are  equivalent  to  the 
results  ol)tained  per  the  techniques  and 
methodologies  specified  for  the 
reformulated  gasoline  program. 
However,  because  of  constantfy 
evolving  test  methods,  in  addition  to  the 
fact  that  the  final  regulations  concerning 
reformulated  gasoline  test  methods  will 
only  be  known  today,  it  would  be 
inappropriate  to  disallow  data  because 
it  was  not  tested  according  to  certain 
methods  when  there  were  no 
requirements  to  do  so.  Nonetheless,  EPA 
is  concerned  that  the  test  methods  used 
be  adequate.  In  a  modification  of  the 
proposal,  EPA  wrill  accept  data 
determined  using  methods  other  than 
those  required  imder  the  reformulated 
gasoline  program,  upon  petition  and 
approval,  as  long  as  the  methodology  or 
technique  was  a  standard  industry- 
accepted  measurement  technique  at  the 
time  the  measurement  was  taken.  If  data 
to  be  used  in  the  baseline  determination 
was,  somehow,  obtained  via  ■  more 
accurate  test  method  prior  submission 
of  the  baseline  to  EPA,  it  may  be 
acceptable.  The  baseline  auditor  will 
verify  that  the  techniques  used  to 
detennine  the  baseline  data  meet  the 
requirements  discussed  above.  Although 
not  previously  discussed.  EPA  is 
allowing  oxygen  content,  as  well  as 
oxygenate  volume,  to  be  determined 
bam  oxygenate  blending  records.  The 
composition  of  the  oxygenate,  with 
regard  to  the  other  required  fuel 
parameters,  must  still  be  detennined. 
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5.  Baseline  Fuel  Parameter 
Determination 

a.  Closely  integrated  gasoline 
producing  facilities.  Based  on  earlier 
comments,  on  February  26, 1993  EPA 
proposed  to  allow  blending  facilities  (or 
terminal  operations)  to  be  included  in  a 
refinery's  baseline  determination  if  a 
closely  integrated  relationship  could  be 
shown  between  the  refinery  and  the 
terminal.  EPA  also  requested  comments 
as  to  what  criteria  would  constitute 
"closely  integrated".  Many  commenters 
supported  allowing  a  single  baseline  for 
such  a  situation.  Requiring  60-75 
percent  of  a  blending  facility's 
blendstocks  to  have  come  firom  a  single 
refinery  was  suggested  for  defining  a 
closely  integrated  refinery-terminal 
relationship.  EPA  is  promulgating  the 
proposal  with  the  requirement  that  at 
least  75  percent  of  the  blendstock 
received  at  the  terminal  in  1990  must 
have  come  from  the  associated  refinery. 
EPA  believes  this  is  a  reasonable 
nimiber,  as  explained  in  the  RIA, 
considering  that  oxygenates  and  butane, 
among  others,  are  blended  into  gasoline 
after  the  refinery,  while  constituting 
much  less  than  20  percent  of  gasoline  by 
volimie. 

In  the  case  of  an  aggregate  refiner 
baseline,  as  discussed  in  paragraph  6.d, 
a  terminal  or  terminals  may  be  included 
in  the  aggregate  baseline  if  each 
terminal  received  at  least  75  percent  of 
its  blendstock  from  one  or  more  of  the 
aggregated  refineries  with  which  it  is 
associated.  For  instance,  the  75  criteria 
is  satisfied  if  the  terminal  received  25 
percent  of  its  1990  blendstock  from 
refinery  A  and  50  percent  from  refinery 
B,  refinery  A  and  B  being  part  of  an 
aggregate  baseline.  Alternatively,  it  may 
also  have  received  the  entire  75  percent 
from  either  refinery  A  or  B. 

Although  not  previously  proposed, 
some  comments  were  received  regarding 
other  types  of  closely  integrated  facility 
relationships.  EPA  is  thus  allowing  a 
single  individual  baseUne  to  be 
determined  for  two  or  more  refineries 
(or  sets  of  gasoline  blendstock- 
producing  units)  which  are 
geographically  near  each  other  but  are 
not  within  a  single  refinery  gate,  emd 
whose  1990  operations  were 
significantly  interconnected.  The 
burden  is  placed  on  the  refiner  to  show 
that  its  two  facilities  are  "significantly 
interconnected".  In  this  case,  the  two 
facilities  will  have  a  single  set  of 
baseline  parameter  values  and 
associated  emissions. 

Some  commenters  suggested  that  U.S. 
refiners  with  import  operations  also  be 
allowed  to  develop  a  single  baseline 
covering  their  refining  and  importing 
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operatii  >ns.  EPA  rejected  this  suggestion 
because  it  would  be  difficult  for  EPA  to 
track  a  iiel's  production  location  before 
the  fue  is  or  was  imported,  particularly 
when  c  msidering  1990  production. 
Also,  a  lowing  such  a  situation  would 
amoimi  to  trading  between  foreign  and 
domest  c  refineries,  which  was  not 
mandat  sd  nor  intended  by  Con^ss. 

b.  Se  isonal  weighting,  in  the  February 
26, 199 1  proposal,  EPA  proposed  that  a 
refiner]  's  own  production  volumes  of 
summe '  and  winter  gasoline  (based  on 
RVP)  h(  used  in  the  weighting  of  data 
on  a  su  nmer  and  winter  basis.  This 
change  Ifrom  the  previous  proposal 
receivefl  a  lot  of  support,  and  is  being 
promulgated  as  pro{>osed  on  February 
26, 1996.  As  discussed  in  paragraph  6.a, 
the  199  )  annual  baseline  voluime  is  the 
larger  o  '  the  gasoline  volume  produced 
in  or  sb  ipped  from  the  refinery  in  1990. 
Thus,  a  refinery's  own  baseline  volimies 
of  sumi  ler  and  winter  gasoline  (either 
on  a  pn  educed  or  shipped  basis)  shall  be 
used  fo :  weighting  the  simimer  and 
v«rinter  i  mti-dumping  emissions  and 
sulfur,  >lefins  and  T90  values.  As 
proposi  d,  all  volume  which  is  not 
summe  -  volume  is  considered  winter 
volume . 

c.  Gp  de  weighting.  On  February  26, 
1993,  E  'A  proposed  that  average  fuel 
parame  :er  values  be  determined  first  for 
each  gr  >de  of  gasoline  produced,  and 
the  resi  Iting  values  weighted  by  the 
fractioi  of  each  grade  sold  in  the  period 
over  wlich  the  value  is  determined. 
Based  <  n  comments,  the  proposal  has 
been  m  xiified  and,  for  tkis  final  rule,     . 
"grade'  shall  mean  each  traditional 
grade  o  '  gasoline  produced  in  the 
refiner]  in  1990,  e.g.,  regular,  midgrade, 
and  pre  tnium,  not  each  different  integer 
octane  lumber. 

d.  Eq  nations.  The  equations  have 
been  m  xiified  slightly  from  the 
Februaj  y  1993  proposal  to  require  that 
specifii  gravity  be  included  in  the 
determ  nation  of  baseline  sulfur  and 
oxygen  contents.  Because  both  of  these 
fuel  paj  ameters  are  determined  on  a 
weight  >asis,  and  because  gasoline  and 
blendst  ocks  vary,  sometimes 

signific  mtly,  in  weight-to-volume  ratio, 
correct  accounting  of  such  terms  must 
include  a  weight-to-volume  conversion. 
Additic  nally,  separate  average  baseline 
fuel  pai  ameter  values  must  be 
determ  ned  for  simmier  and  winter,  as 
discuss  3d  previously. 

e.  Ox  /gen  in  the  baseline.  In  the  April 
16, 199  5  proposal,  EPA  discussed 
several  methods  of  accoimting  for 
oxygen  in  the  baseline  determination. 
Severa  commenters  suggested  that  the 
baselin  i  be  determined  on  a 

nonoxy  ;enate  basis  so  as  not  to  penalize 
those  V  ho  "reformulated",  i.e.. 


produced  cleaner  gasoline,  early.  Others 
supported  including  only  the  positive 
di^erence  (i.e.,  an  increase  in  oxygen 
use)  between  1990  and  post- 1994 
oxygenate  use.  Others  suggested 
variations — excluding  it  in  the  baseline 
but  including  it  in  compliance,  and 
including  it  as  is  in  both  the  baseline 
and  comphance  calculations.  Others 
argued  that  oxygenate  used  in 
conventional  gasoline  designated  for 
areas  for  CX)  reduction  purposes  should 
not  be  considered. 

The  anti-dumping  provisions  of 
section  211(k)(8)  are  based  on  a 
comparison  of  1990  and  post-1994 
emissions,  and  use  of  an  oxygenated 
baseline  for  compliance  determination 
would  be  the  most  appropriate  baseline. 
EPA  is  therefore  reqixiring  baseline  fuel 
parameter  values  to  be  determined  on 
an  oxygenated  basis.  Section 
211(k)(8)(C)  of  the  Act  also  requires  that 
increases  in  NOx  emissions,  due  to 
conventional  gasoline  oxygenate  use,  be 
offset  by  reductions  in  the  other  three 
pollutants.  As  stated  earlier,  significant 
VOC  and  CO  reductions  will  occur  even 
without  the  reformulated  gasoline 
rulemaking.  To  ensure  that  an  increase 
in  NOx  emissions  is  not  associated  with 
the  use  of  oxygen,  EPA  is  allowing 
refiners  to  choose  to  use  either  an 
oxygenated  or  nonoxygenated  baseline 
when  determining  NOx  emissions. 
Compliance  would  be  measured  on  the 
same  basis.  Under  this  provision,  a 
refiner  could  choose  to  switch  from  a 
nonoxygenated  to  an  oxygenated  , 
baseline,  beginning  with  the  next 
averaging  period.  "The  initial  choice  to 
use  an  oxygenated  baseline,  or  the 
switch  from  a  nonoxygenated  to  an 
oxygenated  baseline  is,  however, 
permanent.  EPA  expects  a  refiner  to 
operate  its  refinery  to  its  advantage,  and 
thus  it  is  not  likely  to  make  such 
decisions  (of  whether  to  use  a 
nonoxygenated  or  an  oxygenated 
baseline  fior  NOx  purposes)  lightly. 
Additionally,  Congress  intended  that 
the  anti-dumping  program  compare  a 
refiner's  1990  emissions  with  its  post- 
1994  emissions,  based  on  its  fuels' 
actual  average  composition,  i.e.,  its 
actual  oxygenated  baseline  or 
oxygenated  compliance  value.  EPA  is 
allowing  refiners  to  use  a 
nonoxygenated  or  an  oxygenated 
baseline  when  determining  NOx 
emissions  in  order  to  fulfill  the 
provision  that  NOx  increases  due  to 
oxygenates  be  offset.  However,  to 
minimize  uimecessary  administrative 
complications  due  to  every  refiner 
potentially  changing  its  baseline  NOx 
value  annually,  EPA  is  allowing  only 
the  one-time  change. 
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In  determining  the  nonoxygenated 
parameter  values  from  the  oxygenated 
values,  only  the  physical  dilution  and 
distillation  effects  of  the  oxygenate  shall 
be  considered.  Adjustments  to  refinery 
operations  that  would  have  been 
different  had  oxygenates  not  been  used 
(i.e.,  octane)  shall  not  be  included 
because  many  potential  adjustments  are 
possible.  For  instance,  if  a  refiner's 
actual  (oxygenated)  baseline  aromatics 
were  30  volume  percent  and  actual 
oxygenate  use  was  5  volume  percent, 
the  nonoxygenated  baseUne  aromatics 
value  would  be  31.6  volume  percent,  or 
30/(100%  -  5%).  While  it  is  likely  that 
reformer  severity  may  have  been  higher 
had  oxygenates  not  been  used  (thus 
resulting  in  perhaps  even  a  higher 
aromatics  baseline  value)  such 
operational  effects  due  to  oxygenate  use 
shall  not  be  considered  because  they 
cannot  be  known  with  certainty. 
Additionally,  while  the  oxygen  content 
and  the  effects  of  oxygenate  volume  on 
parameters  will  be  excluded  from  the 
nonoxygenated  baseline  determination, 
the  total  gasoline  volume  (including 
actual  1990  oxygenate  use  and  the 
volume  of  oxygenate  assumed  or  shown 
to  have  been  Diended  with  gasoline 
blendstock  as  discussed  in  paragraph 
3.b)  will  be  used  to  determine  the 
individual  1990  baseline  volume. 

A  few  commenters  suggested  that 
oxygenate  volume  be  excluded  from 
conventional  gasoline  volumes.  EPA 
disagrees — Congress  specified  that 
certain  NOx  emissions  increases  be 
offset,  but  did  not  specify  how  to  deal 
with  baseline  volumes,  leaving  it  to 
EFA's 'discretion.  Additionally,  the 
reason  for  allowing  NOx  emissions  to  be 
evaluated  on  a  nonoxygenate  basis  in 
the  first  place  is  so  as  not  to  penalize 
refiners  whose  emissions  increase  due 
to  oxygenate  use.  It  is  possible  that 
restricting  baseline  volumes  by 
excluding  oxygenate  volumes  could 
penalize  some  refiners.  Thus,  it  would 
be  inappropriate  for  EPA  to  restrict  the 
applicability  of  the  individual  baseline 
to  the  nonoxygenated  gasoline  volume. 

f.  IVorlc-jji-progress.  EPA  proposed 
criteria  for  allowing  a  work-in-progress 
(WIP)  adjustment  on  April  16, 1992.  In 
the  February  26, 1993  proposal,  EPA 
expanded  the  proposed  criteria  in 
several  areas.  A  WIP  adjustment  allows 
the  refiner  to  modify  its  baseline 
volumes  and  fuel  parameter  values 
(which  affect  emissions)  to  accoimt  for 
the  WIP.  A  more  detailed  discussion  of 
the  rationale  and  background 
concerning  WIP  adjustments  may  be 
found  in  the  RIA. 

Several  comments  reiterated  a 
concern  expressed  in  the  regulatory 
negotiation  discussions  that  a  WIP 


adjustment  should  be  a  limited 
exception,  structured  so  that  few 
refiners  would  qualify.  EPA  agrees  that 
the  criteria  for  a  WIP  adjustment  should 
be  fairly  stringent,  as  the  adjustment 
was  intended  only  for  those  for  whom 
a  significant  investment  had  already 
been  made  in  order  to  comply  with 
another  government  mandate. 
Additionally,  a  broad  program  of 
adjustments  could  indicate  that  EPA 
exceeded  its  equitable  discretion  under 
Alabama  Power,  as  discussed  in  the 
RIA.  Nonetheless,  most  commenters 
supported  allowing  WIP  adjustments  for 
significant  differences  between 
uinadjusted  and  WIP-adjusted  values  of 
exhaust  benzene  emissions,  exhaust 
toxics  emissions,  NOx  emissions,  sulfur, 
olefin  or  T90,  instead  of  just  exhaust 
benzene  emissions  as  proposed  in  April 
1992.  A  few  commenters  suggested 
reducing  the  threshold  comparison 
criteria  (between  WIP-imadjusted  and 
adjusted  values)  of  5  percent  for 
emissions  and  25  percent  for  sulfur,  T90 
and  olefins.  EPA  agreed  with  the 
substance  of  these  comments  and  is 
reducing  the  thresholds  between  WIP 
and  non-WIP  values.  A  discussion  of  the 
proposed  and  final  threshold  criteria  is 
presented  in  the  RIA.  EPA's  final 
threshold  values  imder  this  requirement 
are  that  WIP-imadjusted  and  adjusted 
emissions  values  must  differ  by  2.5 
percent,  and  sulfur,  olsfins  and  T90 
values  by  10  percent.  Again,  only  one  of 
the  thresholds  has  to  be  met  in  order  to 
meet  this  requirement. 

A  few  comments  were  received 
regarding  the  requirement  that  the  WIP 
be  associated  with  other  regulatory 
requirements,  specifically,  the  type  of 
the  regulatory  requirement  that  would 
be  acceptable  to  EPA.  EPA  is  clarifying 
this,  and  WIP  based  on  a  legislative  or 
regulatory  enviroimiental  requirement 
enacted  or  promulgated  prior  to  1/1/91 
will  be  deemed  as  meeting  the 
"associated  with  other  regulatory 
requirement"  criterion. 

m  the  February  26, 1993  proposal, 
EPA  clarified  its  definition  of  WIP  as 

*  *  *  projects  under  construction  in  1990 
and  projects  which  were  contracted  for  and 
which  will  be  completed  in  time  for  the 
reGner  to  comply  with  the  regulatory 
requirement  *  *  *t* 

This  language  was  included  to  ensure 
that  the  WIP  was  completed  in  a  timely 
manner,  since  the  WIP  was  ostensibly 
being  done  to  comply  with  a  regulatory 
requirement.  Less  than  timely 
completion  would  indicate  that  the 
regulatory  requirement  was  not  a 
driving  factor  in  initiating  the  WIP. 


MFrom  §80.91  (d)(5)  of  the  February  1993 
proposal. 


However.  EPA  is  not  promulgating  such 
a  completion  requirement  because  if  the 
WIP  project  was  not  completed  in  a 
timely  manner,  the  refiner  is  likely  to  be 
losing  money  since  it  caimot  produce  a 
certain  fuel  or  meet  certain  emission 
requirements,  etc.  The  contractual 
requirement  discussed  below  will 
ensure  that  the  refiner  was  committed  to 
the  WIP  project.  Additionally,  EPA  is 
specifying  that  an  adjustment  will  only 
be  allowed  for  WIP  projects  involving 
installation  or  modification  of  one  or 
more  gasoline  blendstock-  or  distillate- 
producing  units  in  the  refinery. 

As  stateid,  EPA  also  proposed  (and  is 
promulgating)  that  WIP  shall  include 
projects  imder  construction  in  1990  and 
projects  for  which  contracts  were  signed 
prior  to  or  in  1990  such  that  the  refiner 
was  financially  committed  to 
permanently  changing  refinery 
operations.  Clarification  was  requested 
as  to  what  types  of  contracts  would  be 
considered  to  have  committed  the 
refiner  to  the  WIP.  EPA  beUeves  that  the 
contracts  should  have  committed  the 
refiner  to  purchasing  materials  and 
construction  of  the  WIP.  As  such,  a 
process  engineering  design  contract 
does  not  commit  the  refiner  to  actually 
implementing  the  WIP  and  would  not 
be  considered  a  WIP  contract  under  this 
provision.  Other  suggestions  included 
allowing  WIP  adjustments  for  work  not 
necessarily  associated  with  a  regulatory 
requirement,  including  WIP  which 
would  have  a  beneficial  effect  on  a 
refinery's  overall  environmental 
performance.  Again.  WIP  adjustments 
were  intended  to  apply  only  to  specific 
situations,  i.e.,  those  relatively  costly 
projects  imdertaken  for  mandated 
environmental  betterment.  Thus,  it 
would  not  be  appropriate  to  expand  the 
criteria  (as  suggested)  for  quaUfying  for 
a  WIP  adjustment. 

On  February  26, 1993,  EPA  proposed 
allowing  either  the  "10  percent"  criteria 
from  the  April  16, 1992  proposal  or  a 
$10  million  minimimi  cost  of  the  WIP 
to  satisfy  the  capital-at-risk  criteria. 
Some  commenters  suggested  that  the 
requirements  be  more  stringent— one 
suggested  a  threshold  value  of  S50 
million.  Others  suggested  reducing  the 
threshold  value  to  $5  million  (possibly 
a  more  appropriate  value  for  small 
refiners)  or  5  percent,  or  eliminating  any 
"dollar"  amount  because  no  one  should 
be  penalized  because  its  investment 
fails  to  meet  arbitrary  time  or  cost 
criteria.  EPA  believes  that  such  criteria 
must  be  specified  in  order  to  prevent  a 
proliferation  of  adjustments  for  other 
than  true  hardship  cases.  Additionally, 
the  proposed  criteria  are  fairly  stringent 
requirements,  and  more  stringent 
requirements  could  threaten  the 
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viability  of  some  refiners.  EPA  could 
have  relaxed  the  criteria.  i.e.,  set  a  lower 
dollar  amount.  However,  as  stated,  the 
WIP  provision  was  included  to  provide 
relief  for  those  projects  that  would 
significantly  financially  impact  the 
refiner,  and  not  for  inconsequential 
modifications.  Thus  either  the  "10 
percent"  criteria  or  the  $10  million 
criteria  will  be  allowed  to  satisfy  this 
requirement. 

Many  comments  and  suggested 
language  were  received  concerning 
EPA's  February  26. 1993  proposal  that 
a  WIP  adjustment  would  simultaneously 
cap  a  refiner's  anti-dumping  emissions 
and  sulfur,  T90  and  olefin  values  at  five 
(5)  percent  over  the  corresponding 
statutory  baseline  values.  Most 
commenters  opposed  such  simultaneous 
caps.  EPA  also  proposed  that  a  refiner 
whose  WIP-adjusted  baseline  emissions 
exceeded  105  percent  of  anti-dumping 
statutory  baseline  emissions  did  not 
have  to  reduce  its  emissions  further  (to 
105  percent  of  the  anti-dumping 
statutory  baseline)  if  its  WIP-adjusted 
baseline  emissions  were  less  than  its 
pre- WIP  baseline  emissions.  EPA 
believes  though  that  some  limit  on  the 
adjustment  must  be  included  to 
minimize  environmental  harm.  The 
limit  must  apply  to  all  who  are  allowed 
a  WIP  adjustment.  Thus,  EPA  is  limiting 
WIP  increases  in  baseline  exhaust 
benzene,  exhaust  toxics  and  NOx 
emissions  and  sulfur,  olefins  and  T90 
values  to  the  larger  of  (1)  the  unadjusted 
individual  baseline  value  of  each 
emission  or  fuel  parameter  or  (2)  105 
percent  of  the  corresponding  anti- 
dumping statutory  baseline  value.  Note 
that  sulfur,  olefins  and  T90  are  only 
constrained  when  compliance  is 
determined  using  the  simple  model 
When  comphance  is  determined  using 
the  complex  model,  the  WIP-adjusted 
values  of  these  three  fuel  parameters  are 
not  subject  to  the  caps.  Given  EPA's 
discretion  in  even  granting  WIP 
adjustments,  EPA  believes  this 
provision  provides  an  acceptable 
balance  between  allowing  WIP 
adjustments  and  ensuring  that  increases 
in  emissions  over  1990  levels  are 
minimized. 

g.  Baseline  adjustment  for 
extraordinary  circumstances.  In  the 
February  26. 1993  proposal,  EPA 
requested  comments  on  allowing  the 
baseline  fuel  parameters,  volumes  and 
emissions  of  a  refinery  to  be  adjusted 
due  to  the  occiurence  of  specific 
extraordinary  or  extenuating 
circumstances  which  caused  its  1990 
gasoline  production  to  be  different  than 
it  would  have  been  had  the 
circumstance  not  occurred.  Many 
commenters  felt  that  baseline 


adjui 
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adjui  tments  should  be  allowed  for  the 
prop  }sed  situations  as  well  as  for 
othe  s.  One  commenter  stated  that  every 
site  i  ;  unique,  thus  baseline  adjustments 
shou  d  be  evaluated  on  a  case-by-case 
basij .  Still  others  suggested  that  EPA 
allov  '  adjustments  only  for  small 
refin  srs,  or  for  several  other  specific 
drci  mstances.  Several  commenters, 
howi  ver,  felt  that  no  extenuating 
circi  mstance  baseline  adjustment 
shoi  d  be  allowed.  Among  the  reasons 
citec  for  not  allowing  adjustments  were: 
com  letitive  inequities;  Congressional 
intei  t  to  account  for  1990  only; 
diffif  ulty  in  defining  extenuating 
circi  mstances;  use  of  this  provision  as 
a  me  hod  of  voiding  work-in-progress 
requ  rements. 

W  die  EPA's  policy  objective  is  not  to 
estal  hsh  a  broad  adjustment  program, 
EPA  is  allowing  adjustments  for  specific 
extei  mating  circumstances.  Allowable 
circi  mstances  include  unforeseen, 
impl  umed  downtime  of  at  least  30  days 
of  on  e  or  more  gasoline  blendstock 
prod  icing  units  due  to  equipment 
faiilu  e  or  natm^  cause  beyond  the 
cont  ol  of  the  refiiier,  or  for  nonaimual 
mair  tenance  (turnaround)  downtime 
whic  1  occtured  in  1990.  "These  types  of 
!  tments  reflect  instances  where  the 
1990  baseline  truly  deviated  from  the 
othe  wise  expected  baseline  (historic 
uture),  had  the  incident  not 


EP  i\  is  also  permitting  baseline 
adjui  tments  for  certain  refiners  which 
prod  iced  JP-4  jet  fuel  in  1990.  As 
discussed  in  the  RIA,  EPA  believes  that 

authority  to  allow  such 
adjustments  due  to  the  discretion 
afforded  EPA  by  Congress.  Additionally, 
Alahpma  Power  v.  Costle''^  gives  EPA 
"case-by-case  discretion"  to  grant 
variaices  or  even  dispensation  fi'om  a 
rule  vhere  imposition  of  the 
requ  rement  would  result  in  minimal 
envii  onmental  benefit  but  the  would 
extrt  mely  burden  a  regulated  party. 
Whi  B  the  anti-dvunping  requirements, 
in  ge  aeral,  apply  to  all  conventional 
gaso  ine  whether  or  not  reformulated 
gaso  ine  is  also  produced,  imder  the 
crite  ia  mentioned  above,  no 
"dui  iping"  will  occur  since  no 
refer  nulated  gasoline  will  be  produced 
by  SI  ch  refiners.  Congressional  intent 
with  regard  to  the  anti-dumping 
prog  am  will  be  met  while  not  unduly 
burd  suing  those  that  meet  the  specified 
crite  ia. 

JP-  4  baseline  adjustments  are 
gene  ally  limited  to  single-reSnery 
refin  ;rs  because  such  refiners  have  no 


way  to  aggregate  baselines  ''s  so  as  to 
reduce  the  combined  burden  of  )P-4 
phaseout  and  the  anti-dumping 
requirements  on  their  operations.  In 
some  cases,  if  no  relief  were  granted  in 
this  area,  the  viability  of  a  refinery 
could  be  at  stake.  EPA  is  also  allowing 
baseline  adjustments  for  multi-refinery 
refiners  as  long  as  each  of  the  refineries 
meets  all  of  the  specified  criteria. 

JP-4  production  must  have  also 
constituted  a  significant  portion  of  a 
refiner's  1990  production  in  order  for  a 
significant  burden  to  exist.  In  its 
February  1993  proposal,  EPA  requested 
comment  on  what  minimum  portion  of 
a  refinery's  1990  production  fP-A 
should  have  constituted  for  the 
circiunstance  to  be  extenuating,  and 
several  different  ratio  options  were 
suggested  by  commenters,  as  discussed 
in  the  RIA.  As  discussed  in  the  RIA, 
EPA  is  requiring  that  the  ratio  of  the 
refinery's  1990  JP-4  production  to  its 
1990  gasoline  production  must  equal  or 
exceed  0.5. 

While  the  adjusted  emission  baselines 
of  those  approved  for  JP-4  adjustments 
are  likely  to  be  higher  than  their  actual 
1990  baselines  (primarily  due  to 
increased  benzene  and  aromatics)  EPA 
expects  minimal  negative 
enviromnental  affects.  Because  the 
number  of  refineries  meeting  the  criteria 
is  expected  to  be  small  and  the  total 
production  of  all  such  refineries  is  also 
small,  less  gasoline  is  affected  by  any 
baseline  adjustments  than  if  the  criteria 
were  less  stringent.  In  this  situation, 
EPA  believes  that  any  negative 
environmental  effects  resulting  from  the 
allowed  adjustments  are  justifiably 
balanced  by  the  reduced  burden  on 
qualifying  refiners. 

Although  EPA  is  allov\'ing  baseline 
adjustments  for  the  specific 
circumstances  described  above,  it  in  no 
way  means  this  to  be  a  precedent  to 
allow  adjustments  for  actual  or  so-called 
extenuating  circumstances  now  or  in  the 
future.  The  language  of  the  Act  does  not 
allow  EPA  to  broadly  permit  baseline 
adjustments.  Additionally,  a  baseline  is 
neither  unrepresentative  of  1990,  nor 
incalculable,  because  of  post-1990 
changes  in  crude  availability,  fuel 
specifications,  fuel  markets,  etc. 
Congress  certainly  knew  that  such 
changes  could  affect  baseline 
determinations,  yet  in  creating  the  anti- 
dumping requirements  it  did  not  require 
EPA  to  consider  such  factors  in 
determining  baselines.  In  fact,  no 


"  A  abama  Power  Company  v.  Costle,  636  F.2d 
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''•As  discussed  In  paragraph  6.d.  a  refiner  with 
more  than  one  refinery  may  determine  an  aggregate 
baseline,  i.e.,  a  conventional  gasoline  compliance 
baseline,  which  consists  of  the  volume-weighted 
emissions  or  fuel  parameters,  as  applicable,  of  two 
or  more  refineries. 


direction  was  given  to  account  for  two 
mandated  fuel  changes.  Phase  II 
volatility  control  and  lead  phaseout. 

It  is  likely  that  circumstances  for 
which  baseline  adjustments  are  not 
allowed  may  negatively  affect  some 
refiners.  However,  every  refiner  will  be 
subject  to  future  changes  in  markets, 
fuel  quaUty  requirements,  etc.,  all  of 
which  will  affect  the  refiner's  gasoline 
quality  and  ability  to  comply  with  its 
anti-dimiping  baseline.  Thus,  except  in 
extreme  cases,  baseline  adjustments  due 
to  post- 1990  changes  whicii  affect 
refiners  would  not  be  practical  (due  to 
the  myriad  circtunstances  which  may 
exist)  nor  necessarily  fair,  and  are 
definitely  not  supported  by  the  language 
of  the  Act  nor  the  intent  of  Congress. 
EPA  is  appropriately  not  providing  for 
such  adjustments. 

h.  Inability  to  meet  these 
requirements.  Although  not  previously 
discussed,  EPA  realizes  that  many 
unique  ciraunstances  will  arise 
regarding  the  baseline  determination.  As 
such,  if  a  refiner  or  importer  is  unable 
to  comply  with  one  or  more  of  the 
requirements  specified  for  baseline 
determination,  it  may  be  allowed  to 
accommodate  the  lack  of  compliance  in 
a  reasonable,  technically  sound  manner. 
It  must  petition  EPA  for  such  a  variance, 
and  the  alternative  must  be  verified  by 
the  baseline  auditor.  The  petition  may 
or  may  not  be  approved  by  EPA. 

6.  Baseline  Volume  and  Emissions 
Determination 

a.  Individual  baseline  volumes  for 
refiners,  blenders  and  importers.  The 
individual  baseline  volume  of  a  refiner 
which  utilizes  Methods  1 ,  2  and  or  3- 
type  data  to  determine  its  baseline  fuel 
parameters  shall  be  the  larger  of  the 
total  volimie  of  gasoline  produced  in  or 
shipped  from  the  refinery  in  1990. 
excluding  voliunes  exported.  This 
provision  is  added  because  1990 
shipments  and  production  could  differ. 
As  discussed  in  the  RIA.  while  1990 
gasoline  shipments  actually  contributed 
to  emissions,  data  is  available  (by 
Methods  1,  2  or  3)  on  1990  gasoline 
production.  The  difference  between  the 
shipped  and  produced  gasoline  is 
expected  to  be  negligible  with  respect  to 
baseline  determination.  Volumes  of 
oxygenates  blended  into  gasoline  at  the 
refinery  and  oxygenate  assimied  or 
shown  to  have  been  blended  into 
gasoUne  downstream  of  the  refinery,  as 
discussed  in  paragraph  3.b,  shall  be 
included.  The  baseline  volume  shall  be 
determined  after  all  adjustments,  such 
as  for  work-in-progress  or  extenuating 
drciunstances,  have  been  performed. 

The  individual  baseline  volume  of  a 
blender  utilizing  only  Method  1-type 


data  or  having  the  anti-dumping 
statutory  baseline  as  its  individual 
baseline  shall  be  also  the  larger  of  the 
volume  of  1990  gasoline  produced  in  or 
shipped  from  the  refinery  (blending 
facility).  The  individual  baseline 
voliune  of  an  importer  utilizing  only 
Method  1  or  having  the  anti-dumping 
statutory  baseline  as  its  individual 
baseline  shall  be  the  total  volume  of 
gasoline  imported  into  the  U.S.  in  1990. 

b.  Limitations  on  applicability  of 
individual  baselines.  In  the  April  16, 
1992  proposal,  EPA  proposed  to  limit 
the  appUcabihty  of  a  refiner's  or 
importer's  individual  baseline  to  a 
certain  portion  of  its  post- 1994 
conventional  gasoline  production  or 
imports  and  apply  the  anti-dumping 
statutory  baseline  parameter  values  to 
the  volume  in  excess  of  this  amount. 
This  excess  amount  would  reflect  the 
portion  of  the  post-1994  growth  in 
gasoline  production  over  1990  volumes 
that  is  attributed  to  conventional 
gasoline.  The  refiner  or  importer  would 
comply  with  the  production  weighted 
average  of  the  two  resulting  baseline 
emission  figures. 

Most  of  the  commenters  agreed  that 
the  increase  in  conventional  gasoline 
production  over  this  baseline  volume 
should  be  subject  to  the  statutory 
baseline.  However,  commenters 
disagreed  as  to  whether  the  increase 
should  be  determined  relative  to  actual 
production  or  relative  to  capacity.  In 
addition  to  agreeing  with  the  proposal, 
those  favoring  production  as  tbe  basis 
cited  the  difficulty  in  determining  . 
gasoline  refining  capacity.  Those 
favoring  capacity  as  the  basis 
commented  that  if  baselines  are  applied 
on  a  production  basis,  conventional 
gasoline  production  could  be  limited 
below  capacity  and  reduce  the 
capability  to  supply  conventional 
gasoline  to  some  markets.  Also, 
commenters  claimed  that  factors  such  as 
the  Persian  Gulf  war  and  the  phaseout 
of  JP-4  jet  fiiel  made  1990  production 
unrepresentative  of  normal  industry 
refining  activity. 

While  EPA  agrees  that  1990 
production  may  have  been 
unrepresentative  of  normal  operations 
in  some  ways,  it  believes  that  some 
unusual  circimistances  occur  every  year 
and  the  limitation  of  individual 
baselines  to  1990  production,  as 
described  above  and  in  the  RIA,  is  the 
better  choice  for  minimizing  emission 
increases  and  market  distortions.  Thus 
EPA  is  promulgating  this  requirement  as 
proposed  except  that  baseUne  volume 
shall  be  based  on  1990  gasoline 
shipments  rather  than  production. 
Gasoline  shipments  better  reflect 
volumes  actually  in  the  market  in  1990. 


For  a  refiner,  its  1990  total  volume 
would  be  its  1990  actual  gasoline 
shipments,  including  adjustments  to 
account  for  WIP  or  extenuating 
circtunstances,  and  including  oxygenate 
volume. 

c  Baseline  emissions  determination. 
Every  refinery  must  develop  a  set  of 
individual  byline  parameters,  volume 
and  emissions.  Prior  to  1/1/98, 
compliance  with  baseline  emissions 
must  be  determined  using  either  the 
simple  or  complex  model  equations  for 
exhaust  benzene.  In  the  case  of  the 
simple  model,  only  fuel  benzene  and 
fuel  aromatics  are  considered — VOC 
changes  which  may  affect  benzene 
emissions  are  not  considered.  Beginning 
1/1/98,  compliance  with  baseUne 
emissions  must  be  determined  using  the 
complex  model  for  total  exhaust  toxics 
and  NOx- 

As  discussed  in  Section  IV,  there  are 
separate  complex  models  from  which  to 
determine  summer  and  winter 
emissions.  As  such,  average  baseline 
fuel  parameters  must  be  determined 
separately  for  summer  and  winter. 
Conventional  gasoline  baseline 
emissions  (and  sulfur,  olefins  and  T90 
values)  will  first  be  determined 
separately,  on  a  summer  and  winter 
basis,  using  summer  and  winter  fuel 
parameter  values  (except  that  average 
winter  RVP  will  be  8.7  psi,  as  discussed 
in  the  RIA).  The  stimmer  and  winter 
emissions  (and  sulfur,  olefins  and  T90 
values)  will  then  be  weighted  by  the 
respective  sununer  and  winter  baseline 
volumes  to  determine  annual  average 
baseline  emissions  (and  sulfur,  olefins 
and  T90  values).  Compliance  is 
determined  in  a  similar  manner. 

As  also  discussed  in  Section  IV,  there 
are  two  complex  models — one  for  use 
prior  to  2000  and  one  for  use  in  2000 
and  beyond.  As  such,  every  refinery  will 
have  two  sets  of  baseline  total  exhaust 
toxics  and  NOx  emissions — one  set 
applicable  prior  to  2000,  and  one  in 
2000  and  beyond.  Note  that  baseline 
fuel  parameter  values  and  volume  do 
not  change,  only  the  emissions 
determined  fiom  those  parameters.  In 
the  case  of  NOx,  it  is  likely  that  every 
refinery  will  actually  have  four  potential 
baseline  NOx  emissions  values, 
depending  on  whether  a  nonoxygenated 
or  an  oxygenated  baseline  is  used  to 
evaluate  NO,  emissions  (see  discussion 
in  paragraph  S.e). 

Many  commenters  were  also 
concerned  about  the  effect  of  future 
revisions  to  the  complex  model  on  1990 
baseline  emissions  and  future 
compliance,  particularly  should 
additional  fuel  parameters  be  added  to 
the  model.  In  the  event  of  revisions  to 
the  complex  model,  EPA  will 
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promulgate  additional  regulations 
which  will  consider  the  impact  on 
conventional  gasoline,  including 
consideration  of  lead  time,  cost  and 
other  factors. 

d.  Conventional  gasoline  compliance 
baselines.  The  Clean  Air  Act  refers  to 
gasoline  sold  by  a  refiner,  blender  or 
importer  (section  211(k)(8)(A)),  but  does 
not  specify  an  averaging  unit  for 
baseline  determination  nor  whether 
gasoline  and  the  resulting  emissions 
should  be  treated  on  a  refinery  or  refiner 
basis,  thus  authorizing  EPA  to  adopt  the 
most  appropriate  method  of  complying 
with  the  anti-dumping  requirements. 
EPA  considered  three  possible  options 
for  baseline  determination — ^refinery 
basis,  refiner  basis,  or  some  combination 
of  the  two.  During  the  regulatory 
negotiation,  it  was  agreed  that  EPA 
would  propose  allowing  a  refiner  to 
elect  to  establish  an  individual  baseline. 
In  the  April  1992  proposal,  EPA 
proposed  that  refiners  could  choose 
either  refiner-wide  averaging  or 
refiinery-by-refinery  averaging,  but  not  a 
combination  of  the  two.  "Hiis  was  to 
avoid  situations  where  multi-refinery 
refiners  could  game  the  system  and 
potentially  gain  a  significant 
competitive  advantage  over  single- 
refinery  refiners. 

Although,  as  stated,  EPA  expressed 
concern  about  multi-refinery  refiners* 
having  an  advantage  over  single-refinery 
refiners,  few  commenters  agreed  with 
EPA's  April  1992  proposal.  Of  those  that 
did  agree,  some  suggested  that  all 
refineries  should  be  required  to  comply 
with  their  individual  baselines,  to 
minimize  any  advantages  for  multi- 
refinery  companies  over  single  refinery 
companies. 

However,  most  of  the  comments 
received  on  this  issue  claimed  that  EPA 
had  not  interpreted  this  provision 
correctly  from  the  Agreement-in- 
Principle.  The  agreement,  according  to 
the  commenters,  allowed  refiners  to 
decide  how  to  aggregate  their  refineries' 
baselines.  Some  suggested  that  if 
aggregations  are  only  allowed  as 
proposed,  compliance  with  the  simple 
model,  complex  model  and/or  anti- 
dimiping  requirements  would  be 
difficult. 

Upon  further  consideration  of  this 
issue,  EPA  is  allowring  refiners  to  choose 
to  have  one  or  more  individual  refinery 
conventional  gasoline  compliance 
baselines  and  one  or  more  "refiner" 
baselines  (i.e.,  more  than  one  grouping 
of  two  or  more  refineries  to  form  a 
compliance  baseUne).  Because  the 
decision  to  group  or  not  group  refineries 
is  a  onetime  decision,  and  because  a 
refiner's  total  emissions  will  be 
conserved,  the  possibiUty  of  gaming  will 
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be  redii:ed.  When  two  or  more 
refineri  ss  are  grouped  for  the  purpose  of 
having  i  single  conventional  gasoline 
compUi  nee  baseline,  the  refineries  shall 
be  cons  idered  "aggregated",  and  the 
resultii  g  baseline  shall  be  an 
"aggref  ate"  baseline. 

Aggr  (gate  baselines  are  determined  by 
volum<  -weighting  the  baseline 
emissic  ns  and  sulfur,  olefin  and  T90 
values  I  )f  the  aggregated  facilities.  If 
aggrega  ted,  all  NOx  baselines  in  an 
aggrega  te  must  be  determined  either  on 
a  nono:  ^genated  or  an  oxygenated 
basis,  lising  the  corresponding 
nonGX)teenated  or  oxygenated  baseline 
paranu  ters.  The  choice  of  whether  a 
refiner  has  its  own  individual  baseline 
or  is  pi  rt  of  an  aggregate  baseline  is  a 
one-tin}e  decision,  i.e.,  refineries  cannot 
be  re-aggregated  annually.  Also,  an 
indivic  ual  baseline  (including  both 
param(  ter  and  emission  values)  must  be 
calcule  ted  for  each  refinery,  whether 
that  reinery  will  be  part  of  an  aggregate 
baselin  b  or  not.  This  is  required  because 
reform'  dated  gasoUne  compliance  under 
either  I  le  simple  model  or  early  use  of 
the  coi  iplex  model  is  on  a  refinery 
basis.  1  .Iso,  individual  baselines  must 
be  kno  vn  in  the  event  that  a  refinery  is 
sold  orshut  down,  or  other  reason  why 
the  baapline  would  need  to  be 
recalci  lated. 

EPA  also  proposed  to  require 
indivi(  ual  refinery  baselines  for 
refiner  es  located  in  specific  isolated 
geogra  )hic  areas  where  localized 
dumpi  ig  was  occumng.  EPA  is 
retaini  ig  this  proposal  in  the  final  rule. 
Few  cc  mments  were  received  on  this 
issue  a  id  are  addressed  in  the  RIA. 

e.  Be  seline  recalculation.  In  its  April 
16, 19(  2  proposal,  EPA  proposed 
certain  instances  when  baselines  would 
have  ti  i  be  recalculated.  Few  adverse 
comm(  nts  were  received.  In  the  case  of 
a  refin  sry  which  is  shut  down  after 
1990, !  PA  had  proposed  that  an 
aggreg  ite  baseline  which  contained  the 
shutdc  wn  refinery  would  not  change 
unless  the  shutdown  refinery  was  sold. 
Howei  er,  upon  further  consideration, 
EPA  b  ilieves  that  it  is  more  appropriate, 
and  m  >re  consistent  urith  the  other 
recala  ilation  requirements,  to  remove  a 
shutdc  wn  refinery's  contributions  to  an 
aggreg  ite  baseline.  EPA  is  thus 
promu  [gating  this  requirement  with  the 
other :  iroposed  requirements. 

D.  Bas  ?line  Auditor 
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February  26, 1993  proposal, 
ded  on  the  qualifications  and 
respoijsibihties  of  the  baseline  auditor 
whichjeach  refiner  or  importer  must 
to  verify  its  baseline.  Refiners 
Importers  utilizing  the  anti- 
ng statutory  baseline,  if  so 


allowed,  are  not  required  to  have  a 
baseline  auditor. 

1.  Auditor  Quahfications 

EPA  proposed  specific  criteria  for 
determining  the  independence  and 
technical  capabilify  of  the  auditor  (and 
where  applicable,  the  auditor's 
organization  and/or  certain  persons 
working  with  or  for  the  auditor).  A  few 
commenters  suggested  minor  changes  in 
the  proposed  criteria  as  discussed  in  the 
RIA,  and  some  of  these 
recommendations  are  incorporated  in 
the  final  rule. 

EPA  also  proposed  that  the  auditor 
retained  by  a  refiner  or  importer  may 
also  have  developed  the  baseline  for  the 
same  refiner  or  importer  as  long  as  all 
other  auditor  qualification  requirements 
were  met.  Several  commenters  who 
addressed  this  issue  agreed  that  the 
auditor  should  be  allowed  to  also  be  the 
baseline  preparer,  mostly  from  a  cost 
savings  point-of-view.  Other 
commenters  pointed  but  that  the 
independence  of  the  review  would  be 
lost.  While  this  may  diminish  to  some 
extent  the  value  of  an  independent 
audit,  the  cost  and  time  savings  are 
relevant  considerations.  In  balancing 
these  concerns,  EPA  is  allowing  the 
auditor  to  also  have  prepared  the 
baseline. 

2.  Auditor  Certification 

EPA  proposed  two  options  by  which 
potential  auditors  could  be  approved  by 
EPA  as  qualified  to  audit  baselines.  One 
option  involved  precertification  by  EPA; 
imder  this  option,  a  statement  of  the 
auditor's  qualifications  would  be 
submitted  to  EPA.  EPA  would  officially 
certify  an  auditor,  or  if  no  comment 
were  received  from  EPA  within  a 
specified  time,  the  auditor  would  be 
considered  certified  by  default.  The 
other  option  required  the  refiner  or 
importer  to  ensure  that  the  auditor  is 
qualified,  and  to  provide  a  qualification 
statement  for  the  auditor  with  the    - 
baseline  submission.  In  this  case,  the 
auditor  would  not  be  pre-certified  by 
EPA. 

Most  commenters  agreed  with 
allowing  both  options.  One  commenter 
thought  that  EPA  should  notify  auditors 
of  approval  rather  than  letting  them  be 
certified  by  default,  and  that  they 
should  be  pre-certified.  EPA  believes 
that,  in  most  cases,  it  will  respond  in 
some  form,  not  necessarily  approval  or 
disapproval,  prior  to  the  end  of  the 
allowable  time  period.  In  the  proposal, 
EPA  allowed  the  auditor  to  be  certified 
by  default  after  30  days.  However.  EPA 
now  believes  that  it  should  not  allow  an 
auditor  to  be  certified  by  default  until 
45  days  after  application  or  today's  date, 
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whichever  is  later,  because  of  possible 
delajrs.  e.g.,  mail  delivery,  in  receiving 
an  auditor's  qualification  statement 
EPA  had  also  proposed  that  within 
thirty  (30)  days  of  hiring  a  baseline 
auditor  or  today's  date,  whichever  is 
later,  each  refiner  and  importer  must 
inform  EPA  of  the  name,  organization 
address  and  telephone  number  of  the 
auditor  hired.  EPA  now  believes  this 
information  is  not  critical  and  thus  is 
elinunating  this  requirement.  This 
information  is  only  required  in  the 
baseline  submission. 

3.  Auditor  Responsibilities 

The  major  issues  raised  by 
commenters  concerning  auditor 
responsibilities  was  whether  the  auditor 
was  to  verify  the  baseline  determination 
or  recalculate  the  baseline  itself.  EPA 
agrees  that  the  auditor  should 
independently  verify  the  baseline 
determination,  and  is  not  required  to 
develop  a  second  baseline 
determination.  However,  the  auditor 
must  take  whatever  action  is  necessary 
to  ensure  that  all  baseline  submission 
requirements  are  fulfilled.  EPA  is  also 
requiring  that  a  refiner's  baseline 
submission  include  a  statement 
prepared  and  signed  by  the  primary 
analyst  stating  that,  to  the  best  of  its 
knowledge,  it  has  thoroughly  reviewed 
the  sampling  methodology  and  baseline 
calculations,  and  that  they  meet  the 
requirements  and  intentions  of  the 
rulemaking,  and  that  it  agrees  with  the 
final  baseline  parameter  and  emission 
values  Usted  in  the  baseUne  submission. 
EPA  is  not  requiring  auditors  to  submit 
(to  EPA)  an  audit  plan  prior  to 
beginning  the  baseline  verification 
process. 

E.  Baseline  Submission  and  Appmval 

1.  Timing 

Few  commenls  were  received 
concerning  the  timing  of  baseline 
submissions,  and  EPA  is  promulgating 
its  requirements  that  baselines  be 
submitted  to  EPA  within  6  months  of 
today's  date  and  that  baselines 
determined  using  data  collected  after 
today  be  submitted  to  EPA  by 
September  1, 1994.  EPA  will  consider 
petitions  for  an  extension  of  these 
deadlines,  however,  submitters  should 
take  note  that  late  submissions  could 
cause  delays  in  receiving  EPA  decisions 
on  approval  of  their  baselines.  EPA  is 
promulgating  such  timing  requirements 
in  order  to  give  the  industry  sufficient 
time  to  generate  and  audit  individual 
baselinm.  EPA  is  well  aware  of  the  need 
for  expeditious  review  of  submitted 
baselines,  and  encourages  submission  of 
baselines  as  soon  as  possible  after  today. 


2.  Petitions 

In  many  situations  in  the  baseline 
determination,  a  refiner  or  importer  is 
required  to  petition  EPA  in  order  to  be 
allowed  to  account  for  a  variance  firom 
a  requirement.  In  other  situations,  the 
refiner  or  importer  is  required  to 
"show"  that  it  meets  certain  criteria.  In 
either  of  these  situations,  approval  will 
be  given  by  the  Director  of  the  EPA's 
Office  of  Mobile  Sources,  or  designee. 
As  will  be  discussed  below,  all  petitions 
must  be  included  in  the  baseline 
submission — in  fact,  in  most  cases, 
baseline  calculations  have  to  be 
determined  both  with  and  without  the 
requested  variance,  since  the  outcome  of 
the  request  would  be  unknown. 
Although  not  previously  proposed,  EPA 
is  allowing  petitions  and  "showings"  to 
be  submitted  prior  to  the  baseline 
submission  deadline  although  an  early 
decision  on  the  request  is  not 
guaranteed.  Nonetheless,  the  baseline 
submission  must  be  submitted  by  the 
applicable  deadline,  whether  or  not  EPA 
has  decided  to  approve  or  disapprove 
the  request 

3.  Submission  Requirements 

Based  on  comments  to  its  proposals. 
EPA  has  determined  that  a  number  of  its 
proposed  baseline  submission 
requirements  were  not  pertinent  to  a 
baseline  determination.  EPA  is  thus 
requiring  that,  at  minimum,  the 
information  described  in  §  80.93  be 
included  in  the  baseline  submission. 
Information  on  crudes  and  refinery  imit 
operations  is  still  required  because  EPA 
may  wish  to  evaluate  baseline 
submissions  using  a  refinery  flow 
simulation  system.  EPA  plans  to 
develop  a  sample  baseline  submission 
document  which  should  be  available 
soon  after  today. 

Although  not  previously  required  in 
the  baseline  submission,  the  blendstock- 
to-gasoUne  ratio  for  each  calendar  year 
1990  through  1993  must  now  be 
included.  'The  blendstock-to-gasoline 
ratio  it  discussed  further  in  Section  IX. 
and  is  defined  in  §80.102. 
Determination  of  this  ratio  is  also 
subject  to  auditor  verification,  as  is  the 
entire  baseline  submission. 

EPA  may  require  submittal  of  more 
extensive  data  if  such  data  is  required 
to  aid  EPA  in  its  review  of  the  baseline 
submission,  or  if  discrepancies  in  any 
part  of  the  baseline  submission  are 
found.  Additional  information  that  may 
be  useful  to  EPA  in  its  evaluation  of  the 
baseline  submission  may  be  included,  at 
the  refiner's  discretion. 

EPA  is  shghtly  expanding  the  content 
required  in  the  statement  signed  by  the 
chief  executive  officer  whidh  is 


included  in  the  baseline  submission. 
The  statement  must  state  that  the  data 
submitted  is  the  extent  of  the  data 
available  for  the  determination  of  each 
of  the  required  baseline  fuel  parameter 
values,  that  sampling  methodology  and 
baseline  calculations  meet  the 
requirements  and  intentions  of  the 
rulemaking,  and  that  the  final  baseline 
parameter  and  emission  values  listed 
represent  its  1990  gasoline,  to  the  best 
of  his  or  her  knowledge. 

If  a  refiner  or  importer  desires  that 
certain  information  in  the  baseUne 
submission  not  be  publicly  available,  it 
must  a  assert  a  claim  of  confidentiality. 
as  discussed  below,  and  include  this 
request  in  the  baseline  submission. 

4.  Baseline  Approval 

EPA  will  appro\'e  baselines  and  upon 
approval  publish,  in  the  Federal 
Roister,  the  standards  for  each 
applicable  gasoline  producing  or 
importing  ^cility  of  a  refiner,  blender  or 
importer.  Because  a  party's  baseline  will 
become  its  standard  for  compliance 
with  the  anti-dumping  and  early 
reformulated  gasoUne  requirements. 
EPA  believes  the  standard  should  be 
publicly  known,  and  as  discussed 
below,  there  are  no  compelling  reasons 
not  to  publish  such  information. 
Additionally,  such  standards  are  not 
entitled  to  confidential  treatment  (40 
CFR  2.301(e),  special  confidentiaUty 
rules  applicable  to  Clean  Air  Act  cases). 
Thus,  upon  Agency  approval  of  a 
baseline,  the  baseline  exhaust  benzene, 
exhaust  toxics  and  NOx  emissions 
values  and  125  percent  of  the  baseline 
sulfur,  olefins  and  T90  values  ^all  be 
published.  This  information  is  required 
on  a  refinery  or  facility  basis  because 
the  reformulated  gasoline  requirements 
are  on  a  refinery-basis,  and  because  this 
information  needs  to  be  known  in  the 
event  a  refinery  changes  owners. 

While  EPA  previously  proposed  that 
it  would  pubhsh  baseline  parameter 
values  by  refinery,  it  now  believes  that 
no  substantive  comments  could  result 
from  publishing  such  information 
because  of  the  complexity  of  the 
baseline  determination.  Additionally, 
EPA  realizes  that  certain  aspects  of  the 
baseUne  determination  must  necessarily 
remain  confidential  in  order  to  prevent 
serious,  negative  competitive  effects. 
Thus  EPA  is  allowing  any  person  or 
organization  providing  information  to 
EPA  in  connection  with  the 
determination  of  a  baseUne,  including 
establishing  a  baseline  or  investigating 
possible  baseUne  discrepancies,  to 
assert  that  some  or  all  of  the  information 
submitted,  except  the  baseline 
emissions  or  parameter  values  which 
are  the  standard  for  a  refiner,  refinery  or 
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importer,  is  entitled  to  confidential 
treatment  as  provided  in  40  CFR  part  2, 
subpart  2.  Such  confidential 
information  shall  be  clearly 
distinguished  from  other  information  to 
the  greatest  extent  possible,  and  clearly 
labeled  "Confidential  Business 
Information."  Information  covered  by  a 
claim  of  confidentiality  will  be  released 
by  EPA  only  to  the  extent  allowed  by 
procedures  set  forth  in  40  CFR  part  2, 
subpart  B.  Failure  to  submit  a  claim  of 
confidentiality  with  submission  of  the 
baseline,  however,  may  lead  to  release 
of  information  by  EPA  without  further 
notice  to  the  submitter  (40  CFR  2.203  (a) 
and  (c)). 

Most  comments  on  this  topic 
addressed  the  publication  of  individual 
baseline  information.  Several 
commenters  suggested  publishing  a 
refiner's  or  importer's  anti-dimiping 
index  (ADI),  a  ratio  of  the  individud 
baseline  emissions  to  the  statutory 
baseline  emissions.  However,  there  is 
littie  difference  between  this  value  and 
the  actual  value  if  the  statutory  baseline 
emissions  are  known.  Another 
suggestion  included  providing  such 
information  only  upon  request.  Again, 
there  is  Uttle  difference  between  "on 
request"  and  publishing  such 
information  at  one  time.  One 
commenter  stated  that  no  where  in  the 
statute  was  publication  of  baseline  data 
required.  While  that  is  true.  EPA  must 
release  the  standards  (and  any  other 
non-CBI  information)  upon  request,  and 
there  are  benefits  from  publishing  them, 
e.g.,  citizen  suit  enforcement,  more 
information  to  the  general  public  about 
EPA's  standards,  better  deterrence  to 
noncompliance.  Commenters  did  not 
provide  any  clear  or  compelling  reason 
for  not  publishing  the  standards,  and 
there  are  benefits  from  publishing  them, 
as  discussed.  Additional  comments, 
which  did  not  affect  the  final  rule,  and 
EPA  responses  can  be  found  in  the  RIA. 

n.  Anti-Dumping  Compliance  and 
Enforcement  Requirements  for 
Conventional  Gasoline 

The  final  rule  implements  section 
211(k)(8)  of  the  Clean  Air  Act  which 
provides  that  beginning  January  1, 1995, 
average  per  gallon  emissions  of 
specified  pollutants  bora  non- 
reformulated  or  conventional  gasoline 
use  must  not  deteriorate  relative  to 
emissions  bom  1990  gasoline  on  a 
refiner  or  importer  basis.  This  could 
occur,  for  example,  if  fuel  components 
or  properties  that  cause  harmful 
emissions  and  that  are  removed  from  or 
limited  in  reformulated  gasoline,  are 
"dumped"  into  conventional  (non- 
reformulated)  gasoline.  As  a  result,  the 
"anti-dumping"  program  limits  the 
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em  ssions  of  specified  pollutants  from 
coi  ventional  gasolines,  and  imder 
cer  ain  circumstances  from  blendstocks 
(ba  led  on  EPA's  authority  under  section 
211(k)(c)oftheAct). 
IJhe  final  rule  differs  from  the  earlier 
osals  primarily  in  the  area  of 
dstock  accoimting.  These  changes 
'  scussed  in  greater  detail  below, 
finers  and  importers  must  establish 
vidual  1990  baselines  in  order  to 
cor  ipaie  the  emissions  characteristics  of 
gas  )line  they  produced  or  imported  in 
19f  0  with  the  emissions  characteristics 
of  ( onventional  gasoline  produced  or 
irted  in  1995  and  later.  See  section 
for  a  discussion  of  the  methods 
lired  for  development  of  an 
(vidual  baseline  The  baseline  for 
lers  who  were  not  in  business  in 
),  and  in  certain  cases  for  other 
)rters  and  refiner-blenders,  is  the 
stalitory  basehne  found  at  §  80.91(c)(5) 
'  of  t  le  regulations. 

F  afiners  who  operate  more  than  one 
refi  lery  have  the  option  of 
dec  lonstrating  compliance  with  the 
ant  -diunping  provisions  for  each 
refi  lery  separately,  or  the  refiner  may 
gro  ip  its  refineries  and  show 
coo  ipliance  for  each  group  separately 
pro  fided  that  each  refinery's 
per  brmance  is  accounted  for  either 
Sep  irately  or  as  part  of  a  refinery  group. 
Th«  refiner's  refinery-grouping  election 
ma  '  not  be  changed  after  the  initial 
ele(  tion.  Blendstodk  tracking  and 
aco  >unting  as  discussed  below,  must  be 
deti  irmined  in  accordance  with  the  same 
refi  lery  grouping  as  chosen  for 
con  pliance  purposes. 

1  le  final  rule  has  three  separate  sets 
of  c  ompliance  standards  for  determining 
COD  ipliance  with  the  anti-dumping 
req  lirements,  however,  only  one  set 
app  lies  to  a  refiner  or  importer  at  any 
one  time.  These  are  the  Simple  Model 
staj  idards  and  Optional  Complex  Model 
stai  dards,  that  apply  in  1995, 1996,  and 
19S  7;  and  the  Mandatory  Complex 
Mo  lel  standards  that  apply  in  1998  and 
thei  eafter.  All  three  sets  of  standards 
req  lire  refiners  and  importers  to  average 
cer  ain  properties  of  conventional 
gas  tline  and  demonstrate  compliance 
wit  1  prescribed  standards,  which  in 
son  e  cases  are  actual  fuel  properties 
anc  in  others  are  emissions  products 
call  ulated  frt>m  specific  fuel 
pro  )erties."'» 

I  nder  the  Simple  Model  standards,  a 
refi  ler  or  importer  is  required  to 
den  lonstrate  on  an  annual  basis  that 
ave  "age  exhaust  benzene  emissions  of 


For  a  discussion  of  issues  concerning  which 
pro{  srties  or  pollutants  are  covered  in  the  federal 
anti-  jumping  program,  see  section  Vm  of  this 
prea  nbla  and  the  Notice  of  Proposed  Rulemaking, 
publ  shed  July  9, 1991  (56  FR  31219-31222). 


conventional  gasoline  do  not  exceed  the 
refiner's  or  importer's  1990  compliance  ' 
baseline  for  exhaust  benzene  emissions, 
and  that  average  sulfur,  olefins  and  T90 
each  do  not  exceed  125%  of  the  refiner's 
or  importer's  1990  average  levels  for 
each  of  these  parameters.  Under  the 
Optional  Complex  Model  standards, 
annual  average  levels  of  exhaust 
benzene  enussions,  volimie  weighted  for 
each  batch  as  determined  under  the 
applicable  model,  may  not  exceed  the 
refiner's  or  importer's  1990  average 
exhaust  benzene  emissions  calculated  in 
the  same  manner.  Under  the  Mandatory 
Complex  Model  standards,  annual 
average  levels  of  exhaust  toxic 
emissions  and  NOx  emissions,  volume 
weighted  for  each  batch  as  determined 
imder  the  applicable  model,  may  not 
exceed  the  refiner's  or  importer's  1990 
average  levels  for  exhaust  toxic 
emissions  and  NOx  emissions 
calculated  in  the  same  manner.  Refiners 
and  importers  are  required  to  determine 
the  emissions  performance  for  each 
batch  of  gasoline  in  either  the  applicable 
simimer  or  winter  model  based  on 
whether  or  not  the  batch  has  been 
designated  to  comply  with  EPA 
volatility  requirements. 

The  final  rule  provides  that  in  1995, 
1996,  and  1997,  refiners  and  importers 
may  determine  compliance  based  on 
either  the  Simple  Model  standards  or 
the  Optional  Complex  Model  standards, 
at  their  option.  However,  a  refiner  that 
produces  reformulated  gasoline  under 
the  Simple  Model  must  use  the  Simple 
Model  anti-dumping  standards,  and  a 
refiner  that  produces  reformulated 
gasoline  imder  the  optional  complex 
model  must  use  with  the  Optional 
Complex  Model  anti-dumping 
standards. 

Refiners  and  importers  are  required  to 
include  the  following  products,  which 
are  produced  or  imported  during  each 
averaging  period,  in  anti-dumping 
compliance  calculations:  conventional 
gasoline;  non-gasoline  petroleum 
products  if  required  imder  the 
blendstock  accounting  provisions 
(discussed  below):  and  gasoline 
blending  stock  which  becomes 
conventional  gasoline  upon  the  addition 
of  oxygenate  (discussed  below). 

In  addition,  oxygenate  that  is  added  to 
a  refiner's  or  importer's  gasoline  or 
blendstock  downstream  of  the  refinery 
or  import  facility  may  be  included  in 
the  refiner's  or  importer's  compliance 
calculations  only  if  the  refiner  or 
importer  is  able  to  demonstrate  with 
certainty  that  the  oxygenate  has  been 
added  to  that  party's  gasoline. 
Provisions  are  included  in  the  final  rule 
for  the  manner  in  which  refiners  and 
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importers  must  make  this 
demonstration. 

Oxygenate  blended  downstream  may 
be  counted  by  a  refiner  or  importer  if 
the  refiner  or  importer  demonstrates 
that  it  performed  the  oxygenate 
blending.  In  addition,  the  oxygenate 
may  be  counted  if  the  blending  is 
conducted  by  a  blender  with  whom  the 
refiner  or  importer  has  a  contract  that 
specifies  pnxiedures  intended  to  ensure 
proper  blending,  and  the  refiner  or 
importer  monitors  the  downstream 
blending  operation  through  audits, 
inspections,  and  sampling  and  testing  of 
the  gasoline  produced  at  the  blending 
operation.  These  downstream  oxygenate 
blending  provisions  are  discussed  more 
fully  below. 

Refiners  and  importers  also  have  the 
option  of  determining  compliance  for 
exhaust  NOx  emissions  performance 
either  with  or  without  the  inclusion  of 
oxygenates  provided  that  the  baseline 
NOx  performance  is  determined  in  the 
same  manner.  Refiners  and  importers 
may  elect  to  switch  one  time  under 
certain  conditions  which  are  discussed 
more  fully  in  Section  Vin  of  the 
Regulatory  Impact  Analysis. 

Enforcement  of  the  anti-dumping 
standards  under  this  rule  consists  of  a 
combination  of  mecharisms  tc  monitor 
compliance  v^th  the  regulations, 
including:  refiner/importer  sampling 
and  testing  of  gasoline  produced  or 
imported;  record  keeping:  reporting: 
annual  audits  by  refiners  and  importers: 
and  Agency  audits. 

The  final  rule  s,>ecifies  the  manner  in 
which  penalties  will  be  determined  for 
violations  of  the  anti-dumping 
requirements  of  the  final  rule.  These 
penalty  provisions  include  calculations 
of  the  number  of  days  of  violation,  and 
presumptions  regarding  the  properties 
of  gasoline. 

Under  the  anti-diunping  requirements 
in  the  final  rule,  certain  refiners  are  also 
required  to  account  for  blendstocks  that 
are  produced.  The  principal  policy 
reason  for  imposing  blendstCMck  tracking 
and  accounting  is  that,  unless 
proscribed,  certain  refiners  will  have  an 
incentive  to  transfer  blendstocks  based 
on  the  differences  in  baselines  that  will 
exist.  These  differences  thus  could 
result  in  the  transfer  of  the 
"production"  of  gasoline  from  a  refinery 
with  a  more  rigorous  baseline  to  another 
refinery  with  a  less  rigorous  baseline, 
through  the  transfer  of  blendstocks.  This 
transfer-of-blendstocks  concern  is 
described  more  fully  below. 

Refiners  and  importers  are  required  to 
establish  a  baseline  of  the  volume  of 


certain  specified  blendstocks  «> 
produced  and  transferred  to  others, 
relative  to  the  volume  of  gasoline 
produced  (the  "blendstodc-to-gasoline 
ratio").  This  baseline  is  established  by 
determining,  for  each  calendar  year 
1990  throu^  1993,  the  volumes  of 
blendstocks  produced  and  transferred, 
the  volumes  of  gasoline  produced,  and 
calculating  the  aBnual  and  four-year 
average  blendstock-to-gasoline  ratios. 
Refiners  may  include  in  baseline 
calculations  only  those  volumes  of 
blendstocks  for  which  the  refiner  is  able 
to  demonstrate  the  blendstock  was  used 
in  the  production  of  gasoline.  This 
baseline  blendstock-to-gasoline  ratio 
must  be  established  using  the  baseline 
auditing  procedures  described  in 
§  80.93. 

Beginning  in  1995,  refiners  are 
required  to  determine  the  blendstock-to- 
gasoline  ratio  for  each  calendar  year 
compliance  period.  This  compliance 
period  ratio  is  then  compared  with  the 
baseline  ratio.  During  each  year  1995 
through  1997,  the  annual  compliance 
period  ratio  is  compared  with  the  largest 
iBtio  of  the  individual  annual  baseline 
ratios.  Beginning  in  1998,  the 
compliance  period  ratio  will  be  the 
running  four-year  average  of  the  aimual 
ratios,"'  instead  of  an  aimual  ratio.  This 
is  then  compared  with  the  baseline  four- 
year  average  ratio. 

In  the  case  of  both  the  aimual 
comparisons  l>efore  1998,  and  the 
average  comparisons  beginning  in  1998, 
if  the  compliance  period  ratio  exceeds 
the  baseline  ratio  by  ten  percent  or  more 
special  blendstock  accounting  must  be 
carried  out  by  the  refiner,  unless  certain 
exemptions  are  met  or  the  refiner  has 
been  granted  a  waiver  by  EPA.^  These 
exceptions  to  blendstock  accounting  are 
discussed  more  fully  below. 

In  a  case  where  special  blendstock 
accounting  is  required,  the  refiner  must 
include  the  properties  of  all  blendstocks 
produced  in  its  compliance  calculations 
for  the  two  subsequent  averaging 


■oThe  blendstock  tracking  requirements  apply 
only  to  certain  blendstocks  that  have  properties  that 
are  "dirtier"  than  the  1990  Qean  Air  Act  average 
fuel  parameters  for  anti-dumping.  Use  of  the  term 
"blendstock"  also  means  that  tracking  applies  only 
to  non-gasoline  petroleum  products  that  are  used  in 
the  production  of  gasoline  (see  40  CFR  80.2(s)).  As 
a  result,  refiners  and  importers  are  not  requiivd  to 
track  non-gasoline  fwtToleum  products  where  the 
refiner  or  importer  can  demonstrate  these  products 
are  used  for  a  purpose  other  than  gasoline  blending. 

*'  In  1998,  the  compliance  period  ratio  consists 
of  the  average  of  the  ratios  for  1995  through  1998: 
in  1999,  the  compliance  period  ratio  consists  of  the 
average  of  the  ratios  for  1996  through  1999:  etc. 

■2  For  example,  if  the  largest  baseline  annual 
ratio  for  a  refinery  is  5%.  and  the  1995  ratio  for  that 
refinery  is  10%,  ^is  increase  would  be  100%.  and 
special  blendstock  accounting  would  be  required 
for  that  tefiaety  unless  exempted  for  other  reasons. 


periods.  In  addition,  the  refine  must 
notify  any  recipients  of  such 
"accounted-for"  blendstocks  that  the 
downstream  party  may  not  include  the 
properties  in  that  party's  calculations. 
The  second  and  subsequent  times  that 
the  comphance  period  ratio  exceeds  tl  e 
ten  percent  threshold,  special 
blendstock  accounting  is  required  for  | 
the  four  years  subsequent  to  the  secor 
exceedance. 

The  final  rule  includes  a  provision 
that  allows  a  refiner  to  petition  for  a 
waivM-  from  special  blendstock 
accounting  in  a  case  where  the  volume 
of  blendstock  produced  is  the  result  of 
extreme  or  lu usual  circumstances 
which  are  clearly  outside  the  control  of 
the  refiner  and  could  not  have  been 
avoided,  such  as  fire,  accident,  or 
natural  disaster. 

Blendstock  tracking  is  limited  under 
the  final  rule.  Refiners  with  an  annual 
compliance  period  blendstock-to- 
gasoline  ratio  of  three  percent  or  less  are 
exempt  from  special  blendstock 
accounting,  regardless  of  how  the 
compliance  period  ratio  compares  with 
the  baseline  ratio.  This  exemption  is 
included  because,  in  such  a 
circumstance,  there  are  limited 
environmental  effects,  and  the  party  has 
a  limited  ability  to  gain  economic 
advantage  from  transferring  production 
to  a  less  rieorous  baseline. 

The  final  rule  also  excludes  from  the 
blendstock  tracking  and  accounting 
requirements  blendstocks  that  are 
exported,  transferred  to  a  refiner  for  use 
as  a  refinery  feedstock,  or  are  transferred 
between  refineries  that  have  been 
aggfcgeted  under  a  common  baseline. 
Also  excluded  are  transfers  for  other 
than  gasoline  blending  purposes,  e.g.. 
transfers  of  product  for  use  in  a 
chemical  process,  because  such  other- 
than-gasoline-blending  use  renders  the 
product  non-blendstock  by  definition. 
Such  transactions  are  not  indicative  of 
an  attempt  by  a  refiner  to  gain  an 
improper  baseline. 

A.  Blendstock  Accounting 

EPA's  1991  Notice  Of  Proposed 
Rulemaking  for  the  anti-dimiping 
program  proposed  compliance  based  on 
the  properties  of  finished  gasoline  only 
and  did  not  address  accoimting  for 
blendstocks.  Commenters  on  this  Notice 
stated  that  the  proposed  anti-dumping 
regulations  would  create  the 
opportunity  for  certain  refiners  to  avoid 
the  normally-applicable  baseline 
through  the  transfer  of  gasoline 
blendstocks  to  another  refiner  with  a 
more  lenient  baseline.  This  opportunity 
derives  from  the  fact  that  the  1990 
individual  baseline  for  a  large 
percentage  of  the  refiners  is  more 
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stringent  than  the  1990  average. 
According  to  the  amunenters,  a  refiner 
who  operates  a  refinery  with  such  a 
more-stringent-than-average  baseline 
could  effectively  achieve  an  easier 
baseline  by  shifting  blendstocks 
produced  at  that  refinery  to  another 
refinery  with  a  less  stringent  baseline. 
Gasoline  could  then  be  "produced"  at 
the  blendstock-transferee  refinery  using 
blendstocks  produced  at  the  blendstock- 
transferor  refinery.  This  strategy  could 
be  accomplished,  fqr  example,  through 
flie  transfer  of  blendstocks  to  a  refiner- 
blender  who  would  use  the  statutory 
average  baseline,  such  as  a  new 
business.  Commenters  stated  concern 
that  refiners  using  this  strategy  would 
achieve  a  significant  competitive 
advantage. 

EPA  agreed  with  these  concerns,  and 
in  the  1992  Supplemental  Notice  of 
Proposed  Rulemaking  proposed 
requirements  on  the  methods  of 
accounting  for  gasoline  blendstocks. 
This  blendstock  accoimting  proposal 
was  included  to  limit  the  adverse 
environmental  effects  of  such 
production  transfers,  by  ensuring  that 
each  refiner  meets  the  anti-dumping 
standards  using  the  baseline  that 
properly  applies  to  the  refiner. 

In  order  to  avoid  the  baseline-shifting 
possibility,  EPA  proposed  that  refiners 
would  be  required  to  either  include  in 
the  refinery  compliance  calculations  all 
blendstocks  produced  at  a  refinery,  or 
the  products  would  be  prohibited  for 
subsequent  use  in  blending  gasoline. 
Under  this  proposal,  refiners  would  be 
required,  with  certain  exceptions,  to 
chemically  mark  un-accounted-for 
products  to  ensure  they  are  not  used  by 
downstream  parties  for  gasoline 
blending.  This  proposal  included 
provisions  intended  to  ensure  that 
blendstock  would  be  included  in  anti- 
dumping compliance  calculations  by 
only  one  refiner,  and  prohibitions 
intended  to  prevent  the  use  of  marked 
petroleum  products  in  gasoline 
production. 

Commenters  on  the  1992  proposal 
objected  to  the  blendstock  accounting/ 
marking  scheme  because  of  its  impact 
on  the  refining  industry.  Commenters 
raised  concerns  regarding  the  liability 
scheme  and  the  paperwork 
requirements  associated  with  the 
accounting  and  the  marking  of 
blendstocks.  Commenters  also 
contended  that  the  marking  of 
blendstocks  would  be  disruptive  to  the 
chemical  industry. 

In  response  to  these  comments,  EPA 
proposed  a  significantly  revised 
blendstock  accounting  mechanism  in 
the  1993  Supplemental  Notice  of 
Proposed  Rulemaking.  This  proposal 
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elimin  ited  the  requirement  that  refiners 
accoui  t-for  or  maii^  blendstocks  and 
elimin  ited  the  prohibitions  and 
liabilit  es  associated  with  the  use  of 
marke  1  blendstock.  Under  this  revised 
mecha  iiism,  refiners  woiild  be  required 
to  moi  itor  the  voliune  of  certain 
blends  tocks  produced  at  each  refinery 
relativ  i  to  the  voliune  of  gasoline 
produ(  ed.  If  for  any  year  the  proportion 
of  a  re  inery's  production  that  is 
blends  lock  (the  "blendstock-to-gasoline 
ratio")  increased  relative  to  the 
refinei  y's  baseline  blendstock-to- 
gasolii  e  ratio  by  ten  percent  or  more, 
with  c  rrtain  exceptions  the  refinery 
would  be  required  to  accoimt  for  all 
blends  tocks  produced  at  the  refinery 
durin{  the  year  of  the  failure,  or  in  die 
altem<  tive  any  blender-recipient  of 
blends  took  produced  at  that  refinery 
would  be  required  to  use  the  refinery's 
baseli]  e  when  accounting  for  such 
blends  tock  during  the  year  of  the 
failure 

Br  the  proposal,  a  refiner  would 
ipt  from  special  blendstock 
Iting  if  the  refiner's  blendstock-to- 
|e  ratio  for  any  compliance  year  is 
jrcent  or  less,  regardless  of  how 
sase  compares  with  the  baseline 
llendstock  tracking  would  be 
requir  id  only  for  refiners  having  a  1990 
baselii  le  more  stringent  than  the  anti- 
dump:  ng  statutory  baseline.  These 
provis  ons  were  designed  to  limit  the 
blendi  tock  accounting  provisions  to 
those  (  ircumstances  where  there  is 
likely  o  be  an  environmental  problem. 
This  a  so  would  help  to  avoid 
unnec  tssary  costs  and  burdens  on  the 
regula  ed  community.  In  any  case  where 
EPA  c  in  show  that  a  refiner  transferred 
blends  tocks  in  order  to  evade  a  more 
string<  nt  baseline,  however,  the  special 
blendi  tock  accounting  would  be 
requir  id. 

The  proposed  regulations  would 
requir  refiners  to  track  only  specified 
blends  tocks  that  have  properties  that  are 
"dirtif  r"  than  normal  anti-dumping 
baseli]  le  properties:  a  list  of  such 
blends  tocks  was  included.  In  addition, 
tracki]  g  would  not  be  required  under 
the  pri  iposal  for  petroleiun  products  the 
refinei  could  establish  are  used  for  non- 
gasoli]  le-blending  purposes. 

EPA  received  suostantial  comments 
on  the  blendstock  accounting 
mecha  aism  included  in  the  1993 
propo  al. 

Sevi  ral  comments  addressed  the 
mann(  r  in  which  the  compliance  period 
blend!  tock-to-gasoline  ratios  are 
compa  red  to  the  baseline  ratios.  Several 
conun  mters  said  that  the  blendstock-to- 
gasoli  le  ratio  for  any  annual  averaging 
perioc  should  be  compared  to  the 
largesi  single-year  ratio  during  the 


baseline  period,  and  not  to  a  multi-year 
averaging  period  as  proposed.  This 
change  is  necessary,  according  to  one 
commenter,  because  refinery  equipment 
is  shut-down  for  maintenance  during 
normal  refinery  operations  (or  a  refinery 
equipment  "turnaround"),  and  that  such 
turnarounds  often  will  result  in 
increased  blendstock  shipments  from  a 
refinery.  An  industry  group  commenter 
further  stated  that  most  refinery 
equipment  goes  through  a  maintenance 
turnaround  every  four  years.  Other 
commenters  suggested  that  the 
possibility  of  triggers  due  to  erratic 
blendstodc-to-gasoline  ratios  should  be 
solved  by  enlarging  the  ten  percent  ratio 
threshold. 

EPA  agrees  with  the  concerns  raised 
by  these  comments,  and  has  modified 
the  manner  in  which  blendstock-to- 
gasoline  ratios  are  compared  in  the  final 
rule.  During  1995  through  1997,  the 
annual  compliance  period  blendstock- 
to-gasoline  ratio  is  compared  to  the 
largest  one-year  ratio  during  the 
baseline  period.  Beginning  in  1998, 
however,  because  of  data  availability 
due  to  the  implementation  of  the 
reformulated  gasoline  regulations  the 
compliance  period  ratio  is  a  running 
average  consisting  of  the  average  of  the 
current  year's  ratio  and  the  ratios  from 
the  three  previous  years.  This  four-year 
compliance  period  ratio  is  compared  to 
the  similar  four-year  baseline  ratio.  EPA 
believes  this  approach  to  evaluating 
blendstock-to-gasoline  ratios  responds 
to  the  concerns  raised  by  the 
commenters,  and  will  minimize  if  not 
eliminate  the  chance  that  the  ten 
percent  threshold  will  be  exceeded 
because  of  maintenance,  tuimaroimds 
and  other  like  events  that  do  not 
indicate  a  transfer  of  production  to 
achieve  a  less  stringent  baseline.  For 
example,  any  increase  in  blendstock 
sales  volume  during  the  compliance 
period  that  is  due  to  refinery  equipment 
turnaround  should  be  matched  by 
blendstock  sales  volume  during  the 
baseline  period  that  also  is  due  to  a 
turnaround.  Beginning  in  1998  the 
comparison  of  four-year  averages  should 
further  dampen  any  unusual,  short-term 
deviations  from  the  normal  proportion 
of  refinery  sales  that  is  blendstock. 

EPA  believes  comparing  the 
blendstock-to-gasoline  ratio  of  a  four- 
year  compliance  period  with  a  four-year 
baseline  period  provides  the  best 
indication  of  a  refiner's  overall 
approach  to  blendstock  production, 
because  of  its  correlation  with  the 
normal  period  of  refinery  equipment 
turnarounds.  During  the  first  three  years 
of  the  program  when  a  four-year 
compliance  period  is  not  possible, 
however,  the  approach  of  comparing 
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each  compliance  year's  blendstock-to- 
gasoline  ratio  with  the  largest  single 
year's  ratio  during  the  baseline  period  is 
the  best  alternative. 

EPA  beUeves  the  one-year  ratio 
comparison  approach  is  inferior  to  the 
four-year  ratio  comparison  approach  as 
a  long-term  program  mechanism, 
because  under  the  one-year  approach 
there  is  the  potential  for  refiners  to  have 
large  blendstock-to-gasoline  ratios  in 
each  year  that  are  not  due  to  normal 
refinery  operations,  yet  these  ratios 
would  be  acceptable  if  smaller  than  the 
largest  one-year  ratio  bom  the  baseline 
period.  The  final  rule  nevertheless 
includes  the  one-year  approach  for  1995 
through  1997,  because  refiners  will  be 
required  to  include  1995  through  1997 
blendstock  ratios  in  their  1998  four-year 
average  ratio.  Any  refiner  who  has 
produced  excess  blendstock  in  order  to 
"game"  the  one-year  comparison 
approach  during  the  first  three  program 
years  is  likely  to  fail  the  more 
appropriate  four-year  comparison  in 
1998.  EPA  beheves  the  likelihood  such 
a  refiner  would  violate  the  ten  percent 
threshold  and  incur  the  consequent 
blendstock  accounting  requirements 
will  constrain  refiner  gaming  of  this 
type. 

EPA  has  retained  the  ten  percent 
blendstock-to-gasoline  ratio  trigger  in 
the  final  rule,  however,  because  a  trigger 
at  this  level  is  appropriate  for  the  like- 
time-period  comparisons  used  in  the 
final  rule.  With  the  promulgated 
approach,  EPA  believes  that  blendstock 
sales  increases  in  excess  of  the  trigger 
are  only  likely  to  occur  in  cases  where 
a  refiner  attempts  to  improperly  gain 
use  of  a  less  stringent  baseline. 

Several  comments  focused  on  the  two 
options  proposed  for  special  blendstock 
accounting,  the  first  option  with  the 
refiner  accounting  for  the  blendstock 
and  the  second  option  with  the 
dowrnstream  refiner-blender  using  the 
baseline  of  the  blendstock  producer- 
refiner.  These  conunenters  stated  that 
refiners  using  the  refiner-accounting 
option  would  have  difficulty  if  it 
became  apparent  late  in  the  year  that  the 
ratio  threshold  would  be  exceeded, 
because  the  required  adjustment  must 
reflect  the  total  volume  of  all 
blendstocks  produced  and  sold  during 
the  entire  year.  These  commenters 
stated  that  the  refiner-accounting  option 
also  would  be  difficult  to  implement 
because  downstream  refiner-blenders  of 
the  blendstock,  who  would  have 
included  blendstock  received  during  the 
year  in  compliance  planning,  would 
have  to  recalculate  compliance  with  the 
refiner-accounted  blendstock  excluded. 
Similar  timing  and  complexity  concerns 
were  expressed  in  the  case  of  a  refiner 


who  selected  the  option  of  shifting  the 
refiner's  baseline  to  blencktock 
recipients. 

EPA  agrees  with  these  comments,  and 
has  modified  the  final  rule  as  a  result. 
In  any  case  where  the  blendstock-to- 
gasoline  threshold  is  exceeded,  special 
blendstock  accounting  is  required 
beginning  in  the  subsequent  averaging 
period,  lliis  change  will  avoid  the 
timing  and  complexity  problems  of 
requiring  refiners  and  downstream 
blendstock  recipients  to  recalculate 
compliance  retroactively  for  the 
compliance  period  during  which  the 
threshold  is  exceeded.  In  addition,  EPA 
has  rethought  the  option  of  allowing 
refiners  to  pass  the  refiner  baseline  to 
blendstock  recipients,  and  has  excluded 
this  option  from  the  final  rule.  EPA 
believes  that  the  burden  of  special 
blendstock  accotmting  should  fall  on 
the  refiner  that  produces  the  excess 
blendstock,  and  such  parties  should  not 
be  allowed  to  pass  the  accounting 
responsibility  to  downstream  parties. 
EPA  proposed  the  option  of  allowing 
refiners  to  pass  the  refiner-baseline  to 
downstream  blender-refiners  in  order  to 
allow  more  fiexibility  in  meeting  the 
anti-dumping  requirements,  EPA  now 
beheves  that  this  flexibility  advantage  is 
outweighed  by  countervailing 
considerations,  including  the 
complexity  that  re'sults  from  this  option, 
the  equity  in  placing  the  blendstock 
accounting  responsibility  only  on  the 
refiner  who  has  control  over  the  volume 
of  blendstocks  that  is  produced,  and  the 
inequity  that  could  result  if  a  refiner 
imposed  a  more  stringent  baseline  on 
downstream  blender-refiners. 

One  commenter  expressed  concern 
that  the  reason  EPA  proposed 
blendstock  accoimting  measures  was  to 
prevent  new  blender-refiners  from 
entering  the  market  in  order  to  correct 
a  perceived  "loophole"  in  the  proposed 
rules,  and  that  such  market 
manipulation  by  EPA  is  inappropriate. 

EPA  agrees  that  the  anti-clumping 
program  should  not  preclude  new 
blenders  from  entering  the  market,  and 
does  not  beUeve  that  the  final 
regulations  have  such  a  result.  Any 
refiner  who  enters  the  market  begiiming 
in  1995  will  have  the  same  regulatory 
requirements  as  refiners  who  were  in 
business  before  that  date.  They  of  course 
will  have  the  statutory  baseline  and  not 
a  baseUne  that  is  more  stringent  than  the 
statutory  baseline.  A  new  refiner  would 
therefore  not  be  subject  to  the 
blendstock  accoimting  reouirements. 

EPA  has  implemented  tne  following 
changes  in  the  final  rule  in  response  to 
comments:  (1)  The  gasoline  portion  of 
the  compUance  period  hlendstock-to- 
gasoline  ratio  has  been  expanded  to 


include  all  gasoline  produced,  including 
reformulated  gasoline  and  RBOB, 
because  a  comparison  to  conventional 
gasoline  alone  would  more  likely  cause 
the  trigger  to  be  exceeded  and  not 
represent  true  incidences  of  dumping; 
(2)  straight  run  naphtha  has  been 
excluded  from  the  Ust  of  applicable 
blendstocks  that  are  included  in  the 
blendstock  portion  of  the  blendstock-to- 
gasoline  ratio,  because  properties  of  this 
product  are  cleaner  than  the  anti- 
dumping statutory  baseline;  and  (3) 
feedstodks,  exported  blendstocks,  and 
blendstocks  transferred  between 
refineries  that  are  aggregated  for 
compliance  purposes  are  excluded  from 
the  blendstock  portion  of  the  ratio,  as 
they  are  not  indicative  of  a  transfer  of 
production  to  avoid  a  more  stringent 
baseline. 

EPA  proposed  that  refiners  would  be 
exempt  from  special  blendstock 
accounting  if  the  compliance  period 
blendstock-to-gasoline  ratio  is  three 
percent  or  less,  regardless  of  how  this 
ratio  compares  with  the  baseline  ratio. 
One  commenter  stated  that  EPA  should 
either  reduce  the  three  percent 
threshold  for  this  exemption,  or 
eliminate  the  exemption  altogether.  The 
commenter  claimed  that  refiners  could 
produce  primarily  dirty  blendstocks 
(e.g.,  benzene)  within  the  three  percent 
limit  for  sale  into  the  downstream 
market,  which  would  result  in 
environmental  degradation.  This 
commenter  further  stated  that  with  the 
three  percent  exemption,  only 
approximately  fifteen  percent  of  refiners 
would  be  required  to  monitor  the 
blendstock-to-gasoline  ratio  under 
EPA's  proposed  scheme.  This 
commenter  also  stated  that  the 
blendstock  tracking  provisions  should 
apply  to  all  refiners  and  not  only  to 
parties  with  more-rigorous-than- 
statutory  baselines,  because  all  parties 
have  the  opportunity  to  sell  dirty 
blendstocks  into  the  downstream 
market. 

EPA  disagrees  with  the  concern  raised 
by  this  comment.  Any  party  who 
combines  blendstocks  to  produce 
conventional  gasoline,  or  who  combines 
blendstocks  (other  than  oxygenate]  with 
conventional  gasoline,  is  considered  to 
be  a  "refiner"  under  the  anti-dumping 
regulations,  and  is  required  to  meet  all 
anti-dumping  standards  and 
requirements.  Moreover,  such  a  blender- 
refiner  is  required  to  meet  anti-dumping 
standards  only  on  the  basis  of  the 
volume  and  properties  of  the  blendstock 
used,  and  may  not  include  in 
compUance  calculations  the  volume  and 
properties  of  any  gasoline  used  in 
blending.  Any  blender-refiner  must, 
therefore,  offset  any  "dirty"  blendstocks 
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used  with  sufficient  "clean" 
blendstcxJcs  to  meet  the  anti-dumping 
standards  on  average.  Most  downstream 
blender-refiners  will  be  subject  to  the 
anti-dumning  statutory  baseline. 

EPA  believes  these  requirements  on 
blender-rr  ""ners  will  limit  the 
opportunities  for  refiners  to  produce 
and  sell  "dirty"  blendstocks.  In 
addition,  because  any  "dirty" 
blendstocks  must  be  offset  with  "clean" 
blendstocks  the  gasoline  produced  will 
cause  no  environmental  degradation. 

EPA  does  not  agree  with  the  comment 
that  all  refiners  could  gain  an  advantage 
from  shifting  blendstocks  regardless  of 
their  baseline.  Only  refiners  with  a 
baseline  more-stringent-than-statutory 
could  shift  blendstocks  to  another 
refiner  with  the  average  baseline  and 
thereby  circumvent  the  anti-dumping 
requireinrnts.  For  a  refiner  with  a  less- 
stringent-than-statutory  baseline,  the 
statutory  baseline  is  more  stringent.  As 
a  result,  blendstock  shifted  by  such  a 
refiner  to  another  refiner  with  the  - 
statutory  baseline  would  have  to  meet 
standards  as  measured  against  a  more 
stringent  baseline.  A  refiner  with  a  less- 
stringent  ;.in-statutory  baseline 
similarly  would  not  be  able  to 
circumvent  the  baseline  provisions 
merely  by  shifting  blendstock  to  another 
refiner  with  an  even  less  stringent 
individual  refinery  1990  baseline, 
because  the  volume  of  gasoUne  that  may 
be  produced  against  the  individual 
refinery  1990  baseline  is  limited  to  the 
second  refiner's  1990  equivalent 
gasoline  volume.*'  Compliance  for  any 
gasoline  produced  in  excess  of  the  1990 
equivalent  gasoline  volume  is  measured 
against  the  Qean  Air  Act  statutory 
baseline.  In  consequence,  if  blendstocks 
are  shifted  by  one  refiner  to  another 
with  a  more  lenient  baseline,  in  effect 
the  shifted  blendstock  must  meet 
standards  measured  against  the 
statutory  baseline. 

As  a  result,  EPA  has  not  included  in 
the  final  rule  any  provisions  that  would 
limit  the  vf  lumes  of  blendstocks  that 
are  produced  and  sold,  except  for  the 
provisions  intended  to  address  the 
baseline-shifting  strategy. 

fl.  Inclusion  of  Oxygenate  in  Anti- 
Dumping  Compliance  Calculations 

Oxygenates  are  included  in  the  set  of 
products  that  may  be  included  in  anti- 
dumping compliance  calculations  under 
certain  conditions,  because  the 
oxygenate  used  in  the  production  of 
conventional  gasoline  ahers  the  results 
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"The  1990  equivalent  gasoline  volume  is  a 
calculated  volunM  that  subtracts  from  th«  refiner's 
1990  total  gasoiine  volume  tfae  volume  of 
reformulated  gasoline  produced  by  the  reCiMr 
during  the  compliance  period. 


of  tl  e  anti-dvunping  compliance 
calc  ilations.  As  a  result,  where  a  refiner 
or  importer  is  able  to  establish  that 
oxygenate  is  in  fact  added  to  gasoline  or 
bleu  dstock  produced  or  imported  by 
that  party,  it  is  appropriate  to  allow  the 
refii  er  or  importer  to  include  the 
oxy  enate  in  comphance  calculations. 
Thii;  approach  to  oxygenate  use  under 
anti  dumping  is  consistent  with  the 
pro|  osals,  but  the  final  rule  clarifies  the 
man  ner  in  which  parties  must 
dera  onstrate  that  oxygenate  is  in  fact 
uset . 

hi  the  SNPRM  92  and  SNPRM  93, 
EPi^  proposed  that  the  inclusion  of 
oxy  enate  volume  in  compliance 
calc  ilations  by  refiners  and  importers 
wou  Id  be  optional,  except  as  required  in 
the  I  alculation  of  other  exhaust 
emi  sion  products  under  the  applicable 
moc  b1.  These  proposals  did  not, 
hoM  ever,  specify  the  manner  in  which 
the  ixygenate  use  showing  must  be 
mac  B.  EPA  believes  the  provisions 
incl  ided  in  the  final  rule  dealing  with 
the  I  ixygenate  use  showing  during 
com  iliance  periods  is  necessary  in 
ord«  r  to  ensure  conventional  gasoline 
emii  sions  are  accurately  reported.** 

O  cygenate  blenders  are  not  required 
to  d  imonstrate  compliance  with  anti- 
dun  ping  standards  because  the 
bier  ding  of  oxygenate  has  only  a 
pos;  jve  effect  on  the  quahty  of  gasoline 
or  b  endstock  with  which  oxygenate  is 
bleu  ded  with  regard  to  the  properties  or 
emii  sion  products  regulated  imder  anti- 
dun  ping.  85 

O  :ygenate  that  is  blended  at  a 
refii  ery  or  import  facility  would  be 
incl  ided  in  compliance  calculations  as 
a  mj  tter  of  course  because  the  oxygen 
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E  PA  proposed  that  any  refiner  or  importer  who 
to  include  oxygenate  In  its  compliance 
calcJations  would  be  required  to  include 
oxygl  nates  in  its  1990  baseline  as  well  Under  the 
ule.  however,  reHners  and  importers  are 
"  to  include  oxygenate  in  anti-dumping 
baselines  whether  or  not  oxygenate  is  included  in 
iance  calcuations.  The  baseline-setting 
,  including  the  treatmezu  of  oxygenate,  is 
discu^d  in  preamble  section  Vm. 
■^  ijnder  40  CFR  80.2(11),  an  oxygenate  blending 
is  "any  bcllity  [including  a  truck)  at  which 
oxyg^le  is  added  to  gasoline  or  blendstock,  and 
wtf  ch  the  quality  or  quantity  of  gasoline  is  not 
in  any  other  manner  except  for  the  addition 
sit  control  additives."  Under  40  CFR 
2(^im),  an  oxygenate  blender  is  "any  person  who 
leases,  operates,  controls,  or  supenriaes  an 
blending  facility,  or  who  owns  or 
conti  lis  the  blendstock  or  g»««lirMt  used  or  the 
gasol  ne  produced  at  an  oxygenate  blending 
bcili     ~ 

Ox  'genate  blenders  are  regulated  under  the  anti- 
dum|  ing  provisions.  Utter  alia,  to  the  extent  the 
oxyg^iate  they  blend  is  used  in  th<!  cxunpliance 
ions  of  the  reflner  or  importer  who 
ces  or  imports  the  base  gasoline  used  by  the 
blender.  In  this  situation,  tfae  oxygenate 
is  required,  with  regacd  ts  this  axygBMta 
bten<ftn(g.  to  maintain  racortia  and  to  allow  EPA 
insp€  :tiona. 


calcu  at 
ptodi 
oxygl  natel 
blent  V 


(along  with  all  other  gasoline 
constituents]  would  be  reflected  in  the 
batch  analyses  conducted  of  the 
gasoline  using  samples  collected  before 
the  gasoline  left  the  refinery  or  import 
facility. 

The  requirements  that  must  be  met  in 
order  for  refiners  and  importers  to  be 
allowed  to  claim  oxygenates  which  are 
blended  downstream  are  similar  to  the 
requirements  relating  to  reformulated 
gasoline  blendstock  for  oxygenate 
blending  (RBOB)  in  the  reformulated 
gasoline  program.  The  thrust  of  these 
requirements  is  that  the  refinef  or 
importer  must  show  that  the  oxygenate 
claimed  was  in  fact  added  to  the 
refiner's  or  importer's  gasoline.  This 
could  be  shown  if  the  refiner  or 
importer  is  able  to  demonstrate  that  it 
blended  the  oxygenate  while  the 
gasoline  (or  gasoline  blendstock)  is  still 
owned  by  the  refiner  or  importer. 

If  the  dfownstream  blending  is  carried 
out  by  a  person  other  than  the  refiner  or 
importer,  in  order  to  include  the 
oxygenate  in  its  compliance  calculations 
the  refiner  or  importer  must  have  a 
contract  with  the  downstream  blender 
which  mandates  pnx:edures  that  are 
necessary  for  proper  blending.  In 
addition,  the  refiner  or  importer  must 
monitor  the  downstream  blending 
operation  in  a  maimer  reasonably 
calculated  to  ensure  the  oxygenate  use 
claimed  by  the  refiner  or  importer  is 
acciu'ate.  Such  monitoring  must  include 
audits,  inspections,  and  sampling  and 
testing  of  gasoline  produced  by  the 
dowmstream  blender. 

The  provisions  that  must  be  included 
in  the  contract  with  the  oxygenate 
blender  are  those  Which  the  refiner  or 
importer  believes  are  necessary  to 
ensiu'e  the  oxygenate  claimed  by  the 
refiner  or  importer  is  in  fact  added.  At 
a  minimum,  the  contract  should  provide 
for  the  ins{>ections,  sampling  and 
testing,  and  audits  by  the  refiner  or 
importer  over  the  oxygenate  blending 
operation,  as  well  as  any  quality 
assurance  measures  the  refiner  or 
importer  feels  the  oxygenate  blender 
should  carry  out.  The  contract  also 
could  specify  the  technical  manner  in 
which  oxygenate  is  blended,  if 
necessary  to  support  the  refiner's  or 
iniporter's  oxygenate  use  claims. 

The  inspections  and  periodic 
sampling  and  testing  oversight 
requirement  is  intended  to  ensure  any 
oxygenate-use  claims  by  a  refiner  or 
importer  are  supported  by  the  actual 
oxygenate  blendkig  that  occtus.  The 
sampling  and  testing  must  be  of  the 
gasoline  that  is  produced  at  the 
oxygenate  blending  operation,  using 
base  gasoline  that  was  produced  or 
imported  by  the  refiner  or  importer.  If 
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the  volume  percent  oxygenate  found 
through  sampling  and  testing  is 
inconsistrat  with  the  refiner's  or 
importer's  claimed  oxygenate  volume, 
the  refiner  or  importer  must  resolve  the 
inconsistency  in  order  to  include  the 
oxygenate  in  its  compliance 
calculations.  EPA  believes  the  sampling 
and  testing  should  be  imannounced, 
should  occur  at  different  times  during 
the  portion  of  the  averaging  period 
when  oxygenate  is  blended,  and  that  the 
overall  frequency  is  dependent  on  the 
situation.  "The  sampling  and  testing 
should  increase  in  frequency  as  the 
oxygenate  volume  increases,  with 
oxygenate  blenders  who  are  less 
sophisticated,  or  where  the  refiner  has 
any  reason  to  question  the  oxygenate 
blending  operation. 

Inspections  by  refiners  and  importers 
should  be  calculated  to  determine  if  the 
oxygenate  blender  is  complying  with 
the  procedures  included  in  the  contract 
with  the  oxygenate  blender,  such  as 
quahty  assurance  by  the  blender. 

EPA  beheves  that  audits  must  occur  at 
least  annually,  and  more  frequently  if 
there  is  any  reason  for  the  refiner  or 
importer  to  question  the  oxygenate 
blending  operation.  EPA  further 
believes  that  audits  must  include,  at  a 
minimum,  review  of  records  that  reflect 
the  types  and  volumes  of  oxygenate 
purchased  and  used  by  the  downstream 
blender  to  ensure  they  are  consistent 
with  the  refiner's  or  importer's  claims. 
In  a  case  where  the  oxygenate  blender 
is  using  base  gasoline  that  is  produced 
or  imported  by  more  than  one  refiner  or 
importer,  the  audit  must  distinguish  the 
oxygenate  blended  with  the  different 
refiner's  or  importer's  base  gasoline.  In 
a  case  where  the  base  gasoUne  is 
fungibly  mixed  with  gasolines  frxim 
other  refiners  or  importers  prior  to  its 
receipt  by  the  downstream  blender,  the 
audit  must  account  for  the  portion  of  the 
fimgible  mixture  that  is  the  gasoline 
pnxluced  by  the  refiner  or  imported  by 
the  importer. 

As  a  result  of  the  complexities 
inherent  in  tracking  gasoline  through 
the  fungible  distribution  system,  EPA 
believes  in  most  cases  it  will  be 
impracticable  for  refiners  or  importers 
to  effectively  monitor  downstream 
oxygenate  blending  with  gasoline  that  is 
shipped  fungibly,  and  as  a  result  the 
re£[ner  or  importer  normally  would  be 
precluded  frtim  including  the  oxygenate 
in  comphance  calculations. 

In  any  case  where  the  downstream 
oxygenate  use  claims  by  a  refiner  or 
importer  are  not  supported  by  the 
inspections,  sampling  and  testing,  or 
audits,  or  where  EPA  is  able  to  establish 
that  the  oxygenate  use  claims  by  the 
refiner  or  importer  are  incorrect,  the 


refiner  or  importer  would  not  be 
allowed  to  include  the  oxygenate  in 
compliance  calculations.  If  the  error  is 
discovered  subsequent  to  the  conclusion 
of  an  averaging  period,  moreover,  the 
refiner  or  importer  would  be  required  to 
recalculate  its  compliance  calciUations 
for  the  averaging  period  ab  initio 
without  including  the  oxygenate,  even  if 
this  recalculation  results  in  the  refiner 
or  importer  being  out  of  compliance 
with  the  anti-dimiping  standards. 

C.  Inclusion  of  Sub-Octane  Blendstock 
in  Compliance  Calculations 

EPA  has  included  conventional 
gasoUne  and  gasoUne  blendstock  m  that 
is  intended  for  downstream  oxygenate 
blending  in  the  set  of  products  that  must 
be  included  in  the  comphance 
calculations  of  refiners  and  importers. 

Most  base  gasoline  that  is  used  in 
downstream  oxygenate  blending 
operations  meets  the  definition  of 
gasoUne  and  as  a  result  must  be 
included  in  refiner/importer  compUance 
calculations  without  regard  to  the 
provisions  related  to  blendstock.s^  Base 
gasoline  meets  the  gasoline  definition 
where  the  gasoline  has  the  properties  of 
gasoUne  that  also  is  sold  for  use  wi^iout 
oxygenate  blending.  For  example,  one 
common  practice  is  to  blend  10  vol% 
ethanol  with  87  octane  gasoline  to 
produce  89.6  octane  gasoline,  and  87 
octane  gasoline  is  commonly  sold  for 
use  without  oxygenate  blending.  87 
octane  base  gasoUne  therefore  meets  the 
definition  of  gasoUne. 

Most  "sub-octane"  blendstock 
specifically  designed  for  oxygenate 
blending  also  meets  the  definition  of 
gasoUne,  because  gasoline  having 
similar  properties  is  sold  in  certain 
regions  of  the  country  and  at  certain 
times  of  the  yeai.^  For  example,  85 
octane  blendstock — a  "sub-octane" 
blendstock — is  sometimes  produced 
with  the  intention  that  with  the  addition 
of  10  vol%  ethanol  this  blendstock  wiU 
become  87  octane  gasoline.  However, 
because  85  octane  gasoUne  is  sold  in  the 
moimtain  states  in  the  winter,  85  octane 
blendstock  meets  the  definition  of 
"gasoline"  and  is  not  a  "blendstock" 
under  the  definition  of  that  term  even 
when  it  is  blended  with  ethanol. 


■^40  CFR  80.2(s)  defines  gasoline  blending  stock 
or  component  as  "any  liquid  compound  which  is 
blended  with  other  liquid  compounds  or  with  lead 
additives  to  produce  gasoline." 

"  40  CFR  80.2(c)  defines  gasoline  as  "any  fuel 
sold  in  any  State  for  use  in  motor  vehicles  and 
motor  vehicle  engines,  and  commonly  or 
commercially  known  or  sold  as  gasoline."  (footnote 
omitted). 

"For  purposes  of  this  discussion,  "sub-octane" 
blendstock  is  blendstock  that  has  an  ocnane  below 
87. 


Potentially  there  are  "sub-octane" 
blendstocks  that  become  gasoline  solely 
through  the  addition  of  oxygenate  and 
that  have  octanes  that  are  lower  than  the 
octane  of  any  gasoline  sold  anywhere  in 
the  United  States.  Such  a  product  would 
not  meet  the  definition  of  gast^ine.  but 
would  be  a  blendstock. 

EPA  nevertheless  beUeves  that  the 
refiner  or  importer  who  produces  or 
imports  "sub-octane"  base  gasoline 
product,  rather  than  the  oxygenate 
blender,  should  include  the  product  in 
its  compUance  calculations  for  several 
reasons.  First,  the  emissions 
performance  of  such  products  is 
determined  primarily  through  its  basic 
properties  and  not  by  the  addition  of 
oxygenate.  Second,  to  the  extent  that  a 
refiner  or  importer  produced  or 
imported  "sub-octane"  base  gasoUne  in 
1990,  thus  contributing  to  the  quaUty  of 
the  gasoline  pool  in  1990,  such  product 
should  be  part  of  that  refiner's  or 
importer's  conventional  gasoline  pool  in 
1995.  Third,  the  refiner  or  importer  of 
such  product  is  likely  to  be  more 
sophisticated  than  oxygenate  blenders 
in  defining  the  quality  of  conventional 
gasoUne  necessary  to  meet  the 
requirements  of  the  anti-diunping 
program,  and  in  meeting  the  range  of 
anti-dumping  requirements  that  apply 
to  refiners.  Oxygenate  blenders,  who 
often  are  truck  splash  blender- 
distributors,  are  not  required  to  meet 
anti-dumping  standards  (for  reasons 
discussed  above),  but  placing  the 
responsibility  of  accounting  for  "sub- 
octane"  base  gasoline  on  oxygenate 
blenders  would  result  in  these  parties 
becoming  "refiners"  who  are  subject  to 
the  full  scope  of  anti-dumping 
requirements. 

Finally,  if  refiners  and  importers  who 
produce  or  import  "sub-octane" 
blendstock  could  avoid  including  this 
product  in  their  compliance 
calculations,  the  anti-dumping 
enforcement  requirements  would  have 
to  be  expanded  to  include  complex  (and 
expensive)  product  tracking  and 
accounting  mechanisms  designed  to 
ensure  product  of  this  type  ultimately  is 
accounted  for,  and  is  included  in  the 
compUance  calculations  of  only  a  single 
party.  EPA  believes,  therefore,  that  it  is 
appropriate  for  the  refiners  and 
importers  of  "sub-octane"  blendstocks 
to  include  such  products  in  their 
compUance  calculations  under  the  anti- 
dumping program. 

This  requirement  for  refiners  and 
importers  to  include  sub-octane 
"blendstock"  in  compliance 
calculations  is  consistent  with,  but  less 
far-reaching  than,  the  proposal 
contained  in  the  1992  SNPRM  that 
refiners  and  importers  would  be 
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required  to  account  for  all  blotdstock 
produced  or  imported. 

D.  Compliance  Calculations  for 
BJendstock  That  Is  Bhnded  With 
GaaoUne 

In  the  SNPRM  93,  EPA  proposed  tlutt 
parties  who  produce  gasoline  solely  l^ 
combining  diSsrant  blendstodES  could 
determine  compliance  on  the  basis  of 
the  prqpoties  and  rolunies  of  the 
blendstocks  without  perfonning  a  full 
analysis  of  the  final  Mends.  This 
compliance  detomination  approach 
also  was  intended  to  apply  to  parties 
who  add  blendstocks  to  finished 
gasoline  which  has  been  included  in 
another  party's  compliance  caknilations. 
Under  this  proposal,  refixters  and 
importers  would  insert  the  properties 
and  values  of  the  blendstocks  into  the 
equations  for  the  complex  and  simple 
model  standards.  EPA  now  believes  this 
compliance  calculation  approach  is 
appropriate  only  for  simple  model 
standards,  but  not  far  complex  model 
standards  because  blendstocks  have 
parameters  that  are  outside  the  range  of 
the  complex  model. 

This  approach  is  included  in  the  final 
rule  for  refiners  and  importers  subject  to 
the  simple  model  because  a  bknder- 
refiner  can  calculate  the  volume- 
weighted  averages  of  sulfur,  T-90, 
olefins,  and  exhaust  benzene  using 
blendstock  analyses  only. 

For  example,  consider  a  Uender- 
refiner  who  has  the  anti-dimiping 
statutory  baseline,  which  for  olefins  is 
10.6  vol%.  The  simple  model  anti- 
dumping standard  for  olefins  is  no 
greater  than  125%  times  10.8,  or  13.50 
vol%.  In  this  example  the  blender- 
refiner  used  two  blendstocks  diuing  the 
averaging  period.  10.000  gallons  of  light 
FCC  naphtha  which  the  blender-refiner 
sampled  and  tested  and  determined  to 
contain  39.8  vol%  olefins.  The  blender- 
refiner  also  used  25,000  gallons  of 


refon  late  that  through  the  blender- 
refine  r's  samplii^  and  testing  was 
deten  lined  to  cratain  1.0  r<A%  olefins. 
The  fa  eodn-refiner  in  this  waiofim 
deten  lined  the  »nniuil  average  olefin 
contei  kt  of  its  blendstodc  by  calculating 
the  vqhune-weighted  average  olefin 
content  of  these  twro  blendstocks.  or 
(10,0(  0  *  39.8)  plus  (25,000  *  1.0) 
divid<  d  by  35,000.  or  11.8  vot%  olefins. 
Becav  se  11.8  vol%  is  less  than  the  13.25 
vol%  }Iefin  standard,  the  blender- 
refine  '  in  this  example  would  meet  the 
anti-d  nnping  olefin  standard.  Anniial 
avera«s  for  the  blender-refiner  for 
sulfim  T-90,  and  exhaust  benzene 
imdnjthe  simple  model  would  be 
calcuj  ited  in  a  wmilar  manner. 

EPJ  beUeves  that  complianoe  with 
comp  ex  model  standards  cannot  be 
deten  lined  using  the  volume-weighted 
pro{>e:  ties  of  blendstock  as  described 
above  because  such  an  aj^roach  would 
not  provide  meaningfiil  results  kx 
exhaust  benzene,  or  toxics  or  NOx 
emiss;  ons  performance.  EPA  has, 
howei  er,  included  a  method  in  the  final 
rule  fc  r  calculating  compliance  under 
the  CO  nplex  model  in  the  case  of 
blend  took  that  is  added  to  gasoline 
where  ty  compliance  is  determined  on 
the  ba  ;is  of  blendstocks  blended  with 
gasoUi  le.  This  results  in  a  calculation 
metho  1  that  is  consistent  with  the 
techni  :al  limitations  inherent  with  the 
comp]  !x  model. 

Unc  er  this  calculation  method,  the 
blend<  r-refiner  determines  the  fuel 
param  sters  of  the  blendstock  or 
blends  locks  that  are  to  be  added  to  a 
base  g  isoline,  by  testing  a  representative 
samp4  of  each  blendstock.  The  blender- 
refinei  then  calculates  the  properties  of 
the  gat  oline  that  would  result  if  the 
blends  took  or  blendstocks  were 
blend<  d,  in  the  volume-ratio  used  in  the 
blending  operation,  with  a  gasoUne 


havinj 


dimipj  ng  baseline  applicable  to  the 


AromatJcs  (vol%)  „.., 

Olefins  (vo»%) „. 

Sulfur  (ppm)  .^ 

Specific  gravity 


The  blender-refiner  determines  the 
properties  of  the  blends  that  would 
result  if  these  blendstocks  were  blended 
at  these  rates  with  gasoline  having 
properties  equal  to  the  anti-dumping 
statutory  baoeline.  In  the  case  of 


parameters  that  are  equal  to  anti- 


blender-refiner.  except  that  pn^ierties 
measured  oo  a  weight  or  ppm  basis, 
such  as  sulfur,  must  be  conected  for  die 
specific  gravities  of  die  products 
blended,  fai  most  cases,  die  anti> 
dumping  statutory  baseline  would  be 
the  applicable  baseline  for  blender- 
refiners.  This  mathematical  cakulaticm 
thus  models  the  fiiel  parameters  of  the 
gasoline  that  would  result  if  the 
blendstock  in  question  were  in  foct 
blended  with  gasoline  having  properties 
equal  to  the  bloider-fefiner's  ^seline  in 
the  volume-ratio  used  in  the  blending 
operation.  The  emissions  performance 
(exhaust  benzene,  or  toxics  or  NOx 
emissions  poformance)  dthe 
mathematically-created  gasoline  is 
determined  through  the  appropriate 
complex  model,  as  is  the  emissions 
performance  of  the  blender-refiner's 
baseline  gasoline.  The  emissions 
performance  effect  of  the  blendstock  is 
calculated  by  subtracting  the  emissions 
performance  of  the  blender-refiner's 
baseline  gasoline  from  the  emissions 
performance  of  the  mathematically- 
caloxlated  gasoline.  The  anti-dumping 
standard  is  met  if  the  volmne-weighted 
emissions  performance  for  all 
blendstock  used  in  blends  during  the 
averaging  period  is  equal  to  or  less  than 
zero. 

For  example,  consider  a  blender- 
refiner  who  has  the  anti-dumping 
statutory  baseline,  and  who  is  subject  to 
the  complex  model  standards  (toxics 
and  NOx  emissions  performance).  This 
blender-refiner  uses  two  blendstocks 
during  a  certain  portion  of  the  averaging 
period,  a  light  FCC  naphtha  and  a 
reformate,  and  these  blendstocks  are 
blended  at  the  rate  of  10  vol%  FCC 
naphtha,  25  vol%  reformate,  and  65 
vol%  base  gasoline.  A  partial  list  of  the 
properties  of  these  blendstocks,  as 
determined  by  the  blender-refiner 
through  sampling  and  testing,  are  as 
follows: 


FCC  naph- 
tha 


13.5 
39.8 
289 
0.753 


Reformate 


31.1 

1.0 
10 

0.801 


AntkJunip- 
Ing  statu- 
tory L 
tvie 


28.6 
10.8 
338 
0.742 


aromal  ics,  the  calculation  would  be  the 
follow  ng: 

aromal  cs 

(v  l%)=(13.5x0.10)+31.1x0.25)-»- 
(2|.6x0.65)=27.72 


As  stated  earlier,  fuel  properties 
measured  on  a  weight  percent  or  ppm 
basis  would  have  to  be  adjusted  for 
specific  gravity  as  follows: 


(.lOx.753)  ■(- (25X.801)  ■K.65X.742) 


All  other  j)arameters  required  for  the 
complex  model  would  be  calculated  in 
a  similar  manner  to  create  a  list  of 
calculated  parameters  except  for  the 
determination  of  RVP  for  ethanol 
blends.  Because  of  the  high  RVP  of 
ethanol  and  ;ts  non-linear  blending 
characteristics,  gasoline  blends  with  at 
least  1.50%  ethanol  by  volume  should 
be  entered  into  the  appropriate  complex 
model  with  an  assumed  RVP  1.0  psi 
greater  than  that  of  the  base  gasoline 
and  other  blendstocks.  Below  1.50% 
ethanol  concentration,  the  RVP  of  the 
base  gasoline  and  blendstock  should  be 
unchanged  for  calculation  purposes  in 
the  complex  model.  These  parameters 
are  then  applied  to  the  complex  model 
to  generate  the  values  of  the  exhaust 
benzene,  toxics  and  NOx  emissions 
performance  for  the  hypothetical 
calculated  blend.  In  this  example,  the 
complex  model  yields  a  NOx  emissions 
performance  for  this  gasoline  of  640  mg/ 
mile. 

The  properties  of  the  anti-dumping 
statutory  gasoline  are  then  applied  to 
the  complex  model  to  determine  that 
this  gasoline  has  a  NOx  emissions 
performance  of  660  mg/mile.  The 
blender-refiner  in  this  example  then 
subtracts  the  NOx  emissions 
performance  of  anti-dumping  statutory 
gasoline  from  the  NOx  emissions 
performance  of  the  hypothetical 
calcuJated  blend,  to  yield  the  NOx 
emissions  performance  effect  of  the 
blendstocks  used  of  -  20  mg/mile 
(640  -  660=  -  20  mg/mile). 

The  blender-refiner  would  then  repeat 
this  process  for  all  blends  produced 
during  the  averaging  period  where 
blendstock  was  added  to  base  gasoline. 
These  per-batch  NOx  emissions 
performance  effects  are  then  combined 
on  a  volume-weighted  basis,  and  the 
blender-refiner  would  have  met  the  NOx 
anti-dumping  standard  if  this  net  value 
is  equal  to  or  less  than  zero.  A  similar 
analysis  was  performed  for  toxics 
emissions  performance. 

X.  Provisions  for  Opt-in  by  Other  Ozone 
Non-Attaimpunt  Areas 

Section  211(k)(6)  of  the  Act  allows 
certain  areas  to  opt  into  the 
reformulated  gasoUne  (RFC)  program. 
Thus,  such  areas  may  choose  to 
participate  in  the  RFC  program,  unlike 
the  nine  areas  with  the  bluest  ozone 
design  values  which  are  required  to 
participate. 

The  following  is  a  list  of  all  areas 
either  required  to  be  covered  by  the 


reformulated  gasoline  program  or  which 
have  opted  into  the  program  to  date: 

Connecticut — Entire  State 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas 

1.  Fairfield  County  (part) 

2.  Litchfield  County  (part) 

Areas  Classified  as  Serious  Ozone 
Nonattainment  Areas 

1.  .Fairfield  Coimty  (part) 

2.  Hartford  County 

3.  Litchfield  Coimty  (part) 

4.  Middlesex  County 

5.  New  Haven  County 

6.  New  London  County 

7.  Tolland  County 

8.  Windham  County 

Delaware 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas 

1.  Kent  County 

2.  New  Castle  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1.  Sussex  County 

District  of  Columbia 

Areas  Classified  as  Serious  Ozone 
Nonattainment  Areas 

1.  Washington  (entire  area) 

Kentucky 

Areas  Classified  as  Moderate  Ozone 
Nonattainment  Areas 

1.  Boone  County 

2.  Bullitt  County  (part) 

3.  Campbell  County 

4.  Jefferson  County 

5.  Kenton  County 

6.  Oldham  County  (part) 

Maine 

Areas  Classified  as  Moderate  Ozone 
Nonattainment  Areas 

1.  Androscoggin  County 

2.  Cumberland  County 

3.  Kennebec  Coimty 

4.  Knox  County 

5.  Lincoln  County 

6.  Sagadahoc  County 

7.  York  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1.  Hancock  County 

2.  Waldo  County 


Maryland 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas 

1.  Anne  Arundel  County 

2.  Baltimore  County 

3.  Carroll  County 

4.  Cecil  County 

5.  Harford  County 

6.  Howard  County 

Areas  Classified  as  Serious  Ozone 
Nonattainment  Areas 

1.  Calvert  County 

2.  Charles  County 

3.  Frederick  County 

4.  Montgomery  County 

5.  Prince-Georges  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1 .  Kent  County 

2.  Queen  Aimes  County 

Massachusetts — Entire  State 

Areas  Classified  as  Serious  Ozone 
Nonattainment  Areas 

1.  Barnstable  County 

2.  Berkshire  County 

3.  Bristol  County 

4.  Dukes  County 

5.  Essex  County 

6.  Franklin  County 

7.  Hampden  County 

8.  Hampshire  County 

9.  Middlesex  County 

10.  Nantucket  County 

11.  Norfolk  County 

1 2.  Pl>'mouth  County 

13.  Suffolk  County 

14.  Worcester  County 

New  Hampshire 

Areas  Classified  as  Serious  Ozone 
Nonattainment  Areas 

1.  Hillsborough  County  (part)** 

2.  Rockingham  County  (part)  9° 

3.  Strafford  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1.  Hillsborough  County  (part) 

2.  Merrimack  County 

3.  Rockingham  County  (part) 

New  Jersey 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas 

1 .  Bergen  County 


"v  Pari  of  Hilltborough  Counry  is  classified  as 
serious,  the  othar  part  as  maigioal. 

*>Part  of  Rockin^am  County  is  classified  as 
serious,  the  other  part  as  margintL 
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2.  Burlington  County 

3.  Camden  County 

4.  Cumberland  Coimty 

5.  Essex  Coimty 

6.  Gloucester  County 

7.  Hudson  County 

8.  Hunterdon  Cotmty 

9.  Mercer  County 

10.  Middlesex  County 

11.  Monmoutb  County 

12.  Morris  County 

13.  Ocean  County 

14.  Passaic  County 

15.  Salem  County 

16.  Somerset  County 

17.  Sussex  County 

18.  Union  County 

Areas  Classified  as  Moderate  Ozone 
Nonattainment  Areas 

1.  Atlantic  County 

2.  Cape  May  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

1.  Warren  County 

New  York 

Areas  Classified  as  Severe 
Nonattainment  Areas 

1.  Bronx  County  91 

2.  Kings  County 

3.  Nassau  County 

4.  New  York  County 

5.  Queens  County 

6.  Richmond  County 

7.  Rockland  Coimty 

8.  Suffolk  County 

9.  Westchester  County 

Areas  Classified  as  Marginal 
Nonattainment  Areas 

1.  Albany  County 

2.  Dutchess  County 

3.  Erie  County 

4.  Essex  County  92 

5.  Greene  County 

6.  Jefferson  County 

7.  Montgomery  County 

8.  Niagara  County 

9.  Rensselaer  County 

10.  Saratoga  County 

11.  Schenectady  County 

Pennsylvania 

Areas  Classified  as  Severe  Ozone 
Nonattainment  Areas 

I.Bucks  County  93 

2.  Chester  County 

3.  Delaware  County 


"The  state  requested  time  to  study  the 
boundaries  and  classiScation  under  Section 
107(d)(4)(A)(iv).  The  boundaries  and  classification 
of  Orange  and  Putnam  Counties  will  be  determined 
based  upon  evaluation  of  that  study  by  EPA. 

*'This  area  Is  a  rural  transport  area. 

*>  These  counties  are  already  defined  as  "covered 
areas"  and  are  subjected  to  the  federal  reformulated 
fuel  program  under  Section  211|k)(10)(D). 


4.  M  mtgomery  Coimty 

5.  Pt  ilaaelphia  County 

Area  s  Classified  as  Moderate  Ozone 
Nonattainment  Areas 

1 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


Alegheny  Coimty 
Ai  mstrong  County 

er  County 

s  County 
Bijtler  County 

tte  County 
Wishington  County 
W  (stmoreland  County 


Area  i  Classified  as  Marginal  Ozone 
Norn  ttainment  Areas 

1.  A<  ams  County 

2.  HI  lir  County 

3.  Ca  mbria  County 

4.  Ca  rbon  County 

5.  Cc  lumbia  County 

6.  Cii  mberland  County 

7.  Dt  uphin  County 

8.  Er  e  Coimty 

9.  La  :kawanna  County 

10.  L  incaster  County 

11.  L  ebanon  County 

12.  L  shigh  County 

13.  L  izeme  County 

14.  N  ercer  County 

15.  f  onroe  County 

16.  ^  orthampton  County 

17.  P  jrry  County 

18.  S  Dmerset  County 

19.  V  'yoming  County 

20.  Ti  ork  County 

Rhm  e  Island— Entire  State 

Area ;  Classified  as  Serious  Ozone 
Nont  ttainment  Areas 

1.  Br  stol  County 

2.  K«  Qt  Coimty 

3.  N«  wport  County 

4.  Pr  >vidence  Coimty 

5.  Wi  ishington  Coimty 


Tex) 


-Houston/Galveston  area 


Area  Classified  As  Moderate  Ozone 
Nont  ttainment  Area 

1.  Cc  lin  County 

2.  Dt  lias  County 

3.  Dt  nton  Coimty 

4.  Ta  rrant  Coimty 

Vii^  Dia 

Area  t  Classified  as  Serious  Ozone 
Nom  ttainment  Areas 

1.  Aexandria    - 

2.  A]  ington  Coimty 

3.  Fa  rfax 

4.  Fa  rfax  Coimty 

5.  Fa  Is  Church 

6.  Lo  iidoun  Coimty 

7.  Ml  nassas 

8.  M.  nassas  Park 

9.  Pr  nee  William  County 

10.  S  lafford  County 

Area  •>  Classified  as  Moderate  Ozone 
Nom  ttainment  Areas^ 


1.  Q  arles  Qty  County 


2.  Chesterfield  County 

3.  Colonial  Heights 

4.  Hanover  County 

5.  Henrico  Coimty 

6.  Hopewell 

7.  Ricnmond  County 

Areas  Classified  as  Marginal  Ozone 
Nonattainment  Areas 

I.Chesapeake, 

2.  Hampton 

3.  James  Qty  Coimty 

4.  Newport  News 

5.  Norfolk 

6.  Poquoson 

7.  Portsmouth 

8.  Smyth  County  (part)  94 

9.  Suffolk 

10.  Virginia  Beach 

11.  Williamsburg 

12.  York  County 

Vermont  and  portions  of  other  areas 
in  Pennsylvania  and  New  Hampshire 
have  formally  requested  to  opt-in  to  the 
reformulated  gasoline  program, 
although  the  designated  areas  in  these 
states  are  categorized  as  unclassified/ 
attainment.  Because  of  statutory 
limitations,  attainment  areas  will  not  be 
allowed  to  opt-in  to  the  program,  with 
a  Umited  exception  given  to  some  areas 
in  established  ozone  transport  regions  as 
authorized  by  section  184  of  the  Act. 
The  reader  is  referred  to  the  RIA  for 
further  discussion  of  the  statutory 
limitations. 

Other  ozone  nonattainment  areas  that 
are  not  listed  herein  may  also  opt-in  to 
the  reformulated  gasoline  program  as 
permitted  by  section  211(k)(6),  under 
constraints  such  as  sufficient  lead-time 
domestic  fuel  availability. 

Several  key  issues  were  brought  to 
EPA's  attention  in  the  form  of 
comments,  and  EPA 's  response  is 
summarized  below.  More  detailed 
discussion  of  these  opt-in  issues  can  be 
found  in  Section  DC  of  the  Final 
Regulatory  Impact  Analysis  (RIA). 

Several  commenter  inquiries 
pertained  to  opting  out  of  the 
reformulated  gasoline  program.  Once  an 
area  has  opted  into  the  reformulated 
gasoline  program,  the  issue  arises 
whether  it  may,  at  a  later  date,  decide 
to  opt  out  of  the  program.  While  EPA  is 
currently  considering  opt-out 
provisions,  section  211(k.)  does  not  give 
EPA  the  authority  to  develop  an  opt-out 
procedure.  Thus,  EPA  is  not  including 
any  opt-out  provisions  in  this 
rulemaking,  but  may  pursue  a  separate 
action  in  the  future  that  would  allow 
states  to  opt-out  of  the  RFG  program, 
provided  sufficient  notice  is  given. 

In  its  April  1993  NPRM,  EPA 
requested  comment  on  whether  to 


**This  is  a  rural  traruport  area. 
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permit  areas  to  opt-in  to  only  Phase  I 
(1995-99)  of  the  RFG  program,  and  not 
require  them  to  receive  Phase  n  RFG 
starting  in  2000.  Several  commenters 
supported  allowing  states  to  opt-in  to 
Phase  I  only,  but  dted  a  number  of 
concerns  regarding  the  logistics  of 
producing  and  distributing  Phase  I  and 
Phase  n  reformulated  gasolines 
concurrently.  Because  of  these  potential 
fuel  proliferation  problems  (i.e.,  many 
types  of  fuels  available  or  required  in 
the  marketplace  at  one  time),  as  well  as 
enforcement  problems  and  weak 
statutory  authority  (which  is  discussed 
further  in  the  RIA),  EPA  will  not  allow 
nonattainment  areas  to  opt-in  to  only 
Phase  I.  Opt-in  areas  must  be  willing  to 
commit  to  the  change  to  Phase  11  RFG 
in  the  year  2000.  As  discussed  above, 
EPA  may  undertake  a  separate  action 
which  would  give  opted-in  areas  the 
opportunity  to  opt-out  of  the  RFG 
program.  In  this  case  if  a  state  desired 
to  maintain  the  Phase  I  RFG  standards 
beyond  the  year  1999,  the  state  could 
promulgate  its  own  regulations 
requiring  this.  Such  a  program  would 
have  to  be  enforced  by  the  state, 
however,  and  would  also  have  to  be 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  review  process. 

As  discussed  briefly  above,  some  of 
the  comments  received  by  EPA  included 
a  request  that  attainment  areas  be 
permitted  to  opt-in  to  the  RFG  program. 
The  Act  does  not  allow  participation  by 
attainment  areas  into  the  reformulated 
gasoUne  program. 

EPA  also  received  suggestions  that  it 
modify  the  opt-in  application  procedure 
to  allow  more  lead  time  for  refiners. 
EPA  feels  that  its  existing  appUcation 
procedure  for  opt-in  and  its  lead  time 
provisions  are  adequate,  and  do  not 
require  revision. 

Finally,  one  commenter  suggested 
that  opt-in  should  be  allowed  only  after 
a  nonattainment  area  has  adopted  Stage 
n  controls  and  enhanced  inspection  and 
maintenance.  EPA  favors  giving  eligible 
areas  fi-eedom  to  opt-in  to  the  RFG 
provisions,  and  will  not  require  that 
areas  first  implement  Stage  11  controls 
and  enhanced  inspection  and 
maintenance. 

The  NOx  standard  for  Phase  II 
reformulated  gasoline  (see  Section  VI 
above)  will  be  required  in  all  current 
and  future  opt-in  areas.  As  discussed  in 
the  Section  VI  of  the  RIA,  NOx  control 
is  believed  to  be  necessary  to  ensure 
that  all  opt-in  areas  realize  a  reduction 
in  ozone  levels.  Since  future  opt-in 
areas  are  likely  to  be  similar  to  some 
current  reformulated  gasoline  areas 
(including  current  opt-in)  in  terms  of 
geographical  location,  meteorological 
conditions,  and  other  fiactors  affecting 


ozone  formation,  it  is  reasonable  to 
assiune  that  future  opt-in  areas  will 
similarly  benefit  from  NOx  control. 
Furthermore,  as  discussed  in  Sectioii  VI 
of  the  RIA,  applying  the  NOx  standard 
to  the  same  areas  as  the  reformulated 
gasoline  standard  is  considered  to  be  the 
most  appropriate  and  cost  effective 
manner  in  which  to  achieve  ozone 
benefits  through  fuel  reformulation. 
Since  refiners  will  already  be  producing 
reformulated  gasoline  controlling  both 
VOC  and  NOx,  the  addition  of  new 
areas  to  the  reformulated  gasoline 
program  will  only  require  an  increase  in 
the  volume  of  RFG  produced  and  will 
not  pose  any  leadtime  problems. 

XL  Federal  Preemption 

Whenever  the  federal  government 
regulates  in  an  area,  the  issue  of 
preemption  of  State  action  in  the  same 
area  is  raised.  The  regulations  proposed 
here  will  affect  virtually  all  of  the 
gasoline  sold  in  the  United  States.  As 
opposed  to  commodities  that  are 
produced  and  sold  in  the  same  area  of 
the  country,  gasoline  produced  in  one 
area  is  often  distributed  to  other  areas. 
The  national  scope  of  gasoline 
production  and  distribution  suggests 
that  federal  rules  should  preempt  State 
action  to  avoid  an  inefficient  patchwork 
of  potentially  conflicting  regulations. 
Indeed,  Congress  provided  in  the  1977 
Amendments  to  the  Clean  Air  Act  that 
fe  deral  fuels  regulations  preempt  non- 
identical  State  controls  except  under 
certain  specified  circumstances  (see, 
Miction  211(c)(4)  of  the  Clean  Air  Act). 
liPA  believes  that  the  same  approach  to 
federal  preemption  is  desirable  for  the 
reformulated  gasoline  and  anti-dumping 
programs.  EPA,  therefore,  is  issuing 
today's  final  rule  under  the  authority  of 
sections  211  (k)  and  (c),  and  promulgate 
under  section  211(c)(4)  that  dissimilar 
State  controls  be  preempted  unless 
either  of  the  exceptions  to  federal 
preemption  specified  by  section 
211(c)(4)  applies.  Those  exceptions  are 
sections  211(c)(4)  (B)  and  (C). 

As  raised  in  some  of  comments 
received  by  the  Agency,  the  Regulatory 
Negotiation  agreement  was  not  intended 
to  modify  the  provisions  of  section 
211(c)(4)(B).  Under  this  provision,  once 
the  State  of  California  has  received  a 
waiver  under  section  209(b)  of  the  Clean 
Air  Act,  it  has  the  abiUty  to  regulate 
fuels  and  fuel  additives  without  the 
need  for  a  waiver  under  section  211  of 
the  Clean  Air  Act  In  accordance  with 
the  intent  of  Congress  in  enacting 
sections  209(b)  and  211(c)(4)(B)  of  the 
Clean  Air  Act,  California  has  used,  and 
EPA  understands  will  continue  to  use, 
these  provisions  to  design  a  program  to 
meet  its  unique  needs. 


EPA  beUeves  that  the  limited  federal 
preemption  promulgated  here 
appropriately  balances  the  utility  and 
efficacy  of  uniform  national  rules  with 
States'  needs  to  address  their  unique 
pollution  problems. 

Xn.  Environmental  and  Econimic 
Impacts  . 

A.  Environmental  Impact 

Section  211(k)  of  the  Clean  Air  Act 
indicates  that  the  primary  purposes  of 
reformulated  gasoline  are  to  reduce 
ozone-forming  VOC  emissions  during 
the  high  ozone  season  and  emissions  of 
toxic  air  pollutants  diuing  the  entire 
year.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Reductions  in  emissions  of 
toxic  air  pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year. 

1.  Phase  I  Refoimulated  Gasoline 

Beginning  in  1995,  reformulated 
gasoline  certified  during  Phase  I  of  the 
program  must  achieve  a  nominal 
emissions  reduction  of  15  percent  for 
VOCs,  16.5  percent  for  air  toxics  on 
average,  and  NOx  emissions  are  not 
allowed  to  increase  beyond  levels 
evident  in  baseline  gasoline.  EPA 
expects  simple  model  fuels  to  meet 
these  Clean  Air  Act  standards.  As 
discussed  in  the  section  IV,  high  ozone 
season  fuels  certified  using  the  complex 
model  during  Phase  I  of  the 
reformulated  gasoline  program  in  VOC 
control  region  I  must  provide  a  VOC 
emission  reduction  bom  baseline  levels 
of  36.6  percent  when  complying  on 
average  and  35.1  percent  when 
complying  on  a  per-gallon  basis. 
Similarly,  high  ozone  season  fuels 
certified  using  the  complex  model 
during  Phase  I  in  VOC  Control  Region 
2  must  provide  a  VOC  emission 
reduction  from  baseline  levels  of  17.1" 
percent  when  complying  on  average  and 
15.6  percent  when  complying  on  a  per- 
gallon  basis. 

The  Agency  projects  that  VOC 
emission  reductions  for  Phase  I  of 
reformulated  gasoline  will  be 
approximately  90-140  thousand  tons 
during  the  summer  period  for  the  "nine 
cities"  and  the  other  areas  that  have 
currently  opted  into  the  program. 
Assuming  a  one  year  exposure  to  both 
the  baseline  and  controlled  level  of 
toxic  emissions,  the  number  of  cancer 
incidences  is  estimated  to  decrease  by 


7810     Fetteral  Register  /  Vol.  59,  No.  32  /  Wednesday.  February  16.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  32  /  Wednesday.  February  16.  1994  /  Rules  and  Regulations     7811 


approxiinately  16  (assuming  enhanced 
I/M  in  place)  or  24  (assuming  basic  I/M 
in  place)  incidences  per  each  year  that 
the  program  is  in  place,  in  the  nine 
cities  and  the  opt-in  areas  (refer  to 
section  V  of  the  RIA  for  an  explanation 
and  methodology  of  these  niunbers). 
These  reductions  will  naturally  increase 
to  the  extent  that  other  areas  opt  into  the 
program. 

2.  Phase  II  Reformulated  Gasoline 

Beginning  in  the  year  2000, 
reftft-mulated  gasoline  certified  on 
average  must  meet  a  VOC  emission 
reduction  standard  of  27.4  percent  in 
VOC  control  region  2  and  29.0  percent 
in  VOC  control  region  1,  as  well  as  a 
toxic  emission  reduction  standard  on 
average  of  21.5  percent.  In  addition,  a 
NOx  emission  reduction  standard  of  6.8 
percent  on  average  is  required  for  Phase 
n  of  reformulated  gasoline.  The  Agency 
projects  that  under  Phase  II,  there  will 
be  3-4  fewer  incidences  of  cancer  per 
year,  summertime  VOC  emissions  will 
be  reduced  by  approximately  42,000 
tons,  and  summertime  NOx  emissions 
will  be  reduced  by  approximately 
22,000  tons  in  the  nine  cities  and  other 
areas  currently  opted  into  the  RFC 
program  (incremental  to  Phase  I). 

B.  Economic  Impact 

1.  Phase  I  Reformulated  Gasoline 

Due  to  the  required  addition  of 
oxygenates  to  gasoline  and  to  refinery 
processing  changes  that  will  be  needed 
to  reduce  fuel  benzene  and  RVP  levels 
and  to  meet  the  VOC,  NOx  and  toxic 
emission  standards,  the  cost  of 
producing  reformulated  gasoline 
certified  imder  Phase  I,  is  expected  to 
increase  by  approximately  3-5  cents  per 
gallon  in  1995  above  the  cost  of 
conventional  gasoline.  We  project 
annual  costs  of  $700  to  $940  million  for 
both  those  areas  mandated  to  be  part  of 
the  program  and  those  that  have  chosen 
to  opt-in.  Additionally,  there  will  be 
costs  due  to  testing,  enforcement  and 
recordkeeping. 

2.  Phase  II  Reformulated  Gasoline 

As  discussed  in  Section  VI,  The 
overall  cost  of  the  Phase  II  reformulated 
gasoline  VOC  standards  and  NOx 
standards  for  Phase  11 RFG  is 
approximately  1.2  cents  per  gallon 
(incremental  to  Phase  I  RFG)  during  the 
VOC  control  period  when  the  more 
stringent  VOC  and  NOx  standards  are  in 
effect.  There  should  be  no  additional 
cost  during  the  non-VOC  control  period, 
since  only  the  toxics  standard  changes, 
and  there  is  not  expected  to  be  a  cost  for 
year-round  toxics  control  above  that 
required  for  Phase  I  RFG.  In  addition. 


EP/  does  not  expect  non-production 
rela  :ed  costs,  such  as  distribution  costs, 
rea  rdkeeping  and  reporting  costs,  etc., 
to  h  icrease  significantly  relative  to 
Pha  ;e  I  reformulated  gasoline. 

T  le  environmental  and  economic 
imp  sets  of  the  reformulated  gasoline 
pro  ram  are  described  in  more  detail  in 
the  section  V  and  VI  of  the  Final 
Reg  datory  Impact  Analysis. 

Xn  .  Public  Participation 

D  iring  the  reformiUated  gasoline 
rule  making,  EPA  encouraged  and 
wel  »med  full  public  participation  in 
arri  dng  at  its  final  decisions  and 
developing  its  final  ruTe.  EPA  met  with 
representatives  of  the  automobile, 
pet]  3leum.  and  oxygenate  industries  as 
wel  as  enviroiunental  and  citizen 
orga  oizations.  Their  concerns  and  ideas 
wer !  considered  in  the  development  In 
this  final  rule  for  reformulated  gasoline. 
Pub  ic  workshops  to  discuss  and  resolve 
a  va  riety  of  issues  on  several  aspects  of 
the  eformulated  gasoline  program  were 
spoi  isored  by  the  Agency. 

A  iditionally.  EPA  solicited, 
revi  iwed.  and  considered  written 
con]  ments  on  all  aspects  of  its  three 
pre>  ious  proposals  and  Phase  II 
con  iction  notice.  All  comments 
rect  ived  by  the  Agency  are  located  in 
the  iPA  Air  Docket,  Dockets  A-91-02 
and  A-g2-12  (See  ADDRESSES).  As 
jnec  tioned  above,  all  significant 
com  ments  were  used  to  revise  the 
prei  ious  proposals  and/or  are 
resp  mded  to  in  the  Regulatory  Impact 
Ana  ysis  contained  in  Docket  A-91-02. 

XIVJ  Compliance  With  the  Regulatory 
Flexibility  Act 

T]  le  Regulatory  Flexibility  Act  (RFA) 
of  II 180  requires  federal  agencies  to 
exai  dne  the  effects  of  the  reformulated 
gasc  ine  regulation  and  to  identify 
sign  ficant  adverse  impacts  of  federal 
regij  ations  on  a  substantial  number  of 
sma  1  entities.  Because  the  RFA  does  not 
proi  ide  concrete  definitions  of  "small 
',"  "significant  impact."  or 
itantial  number,"  EPA  has 
lished  guidelines  setting  the 
lards  to  be  used  in  evaluating 
lets  on  small  businesses  ^s.  For 
loses  of  the  reformulated  gasoline 
regu  ations,  a  small  entity  is  any 
busi  less  which  is  independently  owned 
operated  and  not  dominant  in  its 
as  defined  by  SBA  regulations 


and 
fielc 


•>  I  .S.  EnvironmenUl  Protection  Agency. 
Mem  irandum  to  Assistant  Administrators, 
"Con  pliance  With  the  Regulatory  Flexibility  Act." 
EPA  ^ffice  of  Policy,  Planning,  and  Evaluation. 
19M.jIn  addition,  U.S.  Environmental  Protection 
Agen  y.  Memorandum  to  AssisUnt  Administrators, 
"Age  ley's  Revised  Guidelines  for  Implementing  the 
Regu:  itory  Flexibility  Act,"  Office  of  Policy, 
Plant  [ng.  and  Evaluation.  1992. 


imder  section  3  of  the  Small  Business 
Act. 

The  Agency  has  found  that  the 
reformiUated  gasoline  and  anti-diunping 
regulations  may  possibly  have  some 
economic  impact  on  a  substantial 
niunber  of  small  refiners.  However, 
these  regidations  may  not  significantly 
afliect  gasoline  blenders,  terminal 
operators,  service  stations  and  ethanol 
blenders  imder  the  same  EPA  criteria. 
Small  business  entities  are  not  required 
by  the  Clean  Air  Act  to  manufacture 
reformidated  gasoline.  Since  most  small 
refiners  are  located  in  the  moimtain 
states  or  in  California,  which  has  its 
own  (more  stringent)  reformulated 
gasoline  program,  the  vast  majority  of 
small  refiners  are  unaffected  by  the 
federal  reformulated  gasoline 
requirements.  Furthermore,  all 
businesses  (both  large  and  small) 
maintain  the  option  to  produce 
conventional  gasoline  to  be  sold  in  areas 
not  obligated  by  the  Act  to  receive 
reformulated  gasoline  or  those  areas 
which  have  not  chosen  to  opt  into  the 

All  refiners  will  be  affected  by  the 
anti-dumping  requirements,  which  are 
less  stringent  than  those  for  the 
reformulated  gasoline  portion  of  the 
program.  The  anti-dumping  regulations 
affecting  conventional  gasoline  are  not 
expected  to  disproportionately  impact 
small  refiners  of  conventional  gasoline. 

In  addition,  all  refiners  have  the 
option  to  use  either  the  simple  or 
complex  model  during  the  first  years  of 
the  reformulated  gasoline  program. 
Refiners  have  greater  flexibility  imder 
the  complex  model  than  under  the 
simple  model  (which  focuses  primarily 
on  volatility  control)  in  choosing  the 
least-cost  method  of  compliance. 

The  component  of  the  reformulated 
gasoline  program  most  likely  to 
unfavorably  impact  small  entities  is  the 
fundamental  necessity  that  reformulated 
gasoline  meet  more  stringent  emission 
standards  and  thus  processing 
requirements.  The  Agency  is  unaware  of 
any  alternative  options  which  might 
relieve  the  regulatory  burden  on  small 
entities  while  simultaneously 
maintaining  the  program  benefits 
required  by  the  statute.  Exempting  small 
refiners  from  the  reformulated  gasoline 
regulations  would  result  in  the  failure  of 
meeting  CAA  performance  standards, 
which  is  illegal.  All  reformulated 
gasoline  is  required  to  meet  the  same 
performance  and  compositional 
standards.  Additionally,  enforcement  of 
a  reformulated  gasoline  program  (with 
exemptions  or  less  stringent  standards 
for  some  fiiel  producers),  in-use,  would 
be  virtually  impossible  to  enforce  due  to 
the  inherent  nature  of  the  fungible 


gasoline  distribution  system  in 
existence. 

Despite  the  inability  to  exempt  small 
businesses  from  the  requirements  of  the 
reformulated  gasoline  program,  EPA  has 
made  accommodations  where  possible. 
One  example  of  the  versatility 
embedded  in  the  reformulated  gasoline 
regulations,  by  EPA.  is  the  flexibility 
available  to  all  refiners,  both  small  and 
large,  to  choose  to  have  one  or  more 
individual  refinery  conventional 
gasoline  compliance  baselines  and  one 
or  more  "refiner"  baselines  (i.e.,  more 
than  one  grouping  of  two  or  more 
refineries  to  form  a  compliance 
baseline).  Another  example  of  the 
flexibility  of  the  regulations  is  the 
ability  to  produce  reformulated  gasoline 
on  a  per  gallon  or  averaging  basis.  Also, 
certain  small  refiners  who  produced  JP- 
4  jet  fuel  in  1990  may  be  able  to  adjust 
their  baselines  so  as  to  reduce  the 
compliance  burden.  It  is  worthy  to  note 
that  although  EPA  has  received  several 
comments  which  claim  that  the 
reformulated  gasoline  regulations  will 
result  in  closing  the  small  business 
entities  affected  by  this  rule,  convincing 
evidence  supporting  this  claim  has  not 
been  submitted. 

In  accordance  with  section  604  of  the 
Regulatory  Flexibility  Act,  EPA  has 
prepared  a  regulatory  flexibility  analysis 
which  includes  a  comprehensive 
justification  for  the  determination 
briefly  reviewed  above,  as  well  as  a 
summary  and  assessment  of  the  issues 
raised  by  public  comments  on  the  Initial 
Regulatory  Flexibility  Analysis.  The 
complete  analysis  is  contained  within 
the  Regulatory  Impact  Analysis  which 
has  been  placed  in  the  docket  for  this 
rulemaking:  EPA  Air  Docket  A-92-12. 

XV.  Statutory  Authority 

The  statutory  authority  for  the  rules 
finalized  today  is  granted  to  EPA  by 
sections  114,  211  (c)  and  (k)  and  301  of 
the  Clean  Air  Act,  as  amended,  42 
U.S.C.  7414,  7545  (c)  and  (k),  and  7601. 

XVI.  Administrative  Designation  and 
Regulatory  Analysis 

Pureuant  to  Executive  Order  12866, 
(58  FR  51735  (October  4, 1993))  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 


State,  local,  or  tribal  govemmenta  or 
communitites; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfen  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  Cses,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  Administrator  has 
determined  that  reformulated  gasoline 
will  cost  well  in  excess  of  $100  million 
per  year  and  therefore  should  be 
classified  as  a  significant  regulatory 
action.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  vdll  be  documented 
in  the  public  record:  EPA  Air  Docket  A- 
92-12. 

A  Regulatory  Impact  Analysis  (RIA) 
for  the  reformulated  gasoline  program 
has  been  prepared  and  placed  in  Public 
Docket  No.  A-92-12  to  accompany  this 
EPA  notice  of  final  rulemaking.  A  draft 
version  of  the  Regulatory  Impact 
Analysis  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12866.  Written  comments  from  OMB 
and  EPA  response  to  those  comments 
have  also  been  placed  in  the  public 
docket  for  this  rulemaking.  EPA  has 
made  subsequent  updates  and  revisions 
to  the  draft  version  pertinent  to  the  use 
of  the  simple  model.  A  final  version  of 
the  analysis  is  available  in  the  docket 
cited  above. 

XVn.  Compliance  With  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.1591.03)  and  a  copy  may 
be  obtained  from  Sandy  Fanner, 
Information  Policy  Branch;  EPA,  401  M 
Street.  SW.  (Mail  Code  2136); 
Washington,  DC  20460  or  by  calling 
(202)  260-2740.  These  requirements  are 
not  effective  until  OMB  approves  them 
and  a  technical  amendment  to  that 
effect  is  published  in  the  Federal 
Register. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging  8 
hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
38  hours  per  respondent.  These 


estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  SW.  (Mail  Code  2136); 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

XVm.  Notice  Regarding  Registration  of 
Reformulated  Gasolines 

EPA  is  in  the  process  of  establishing 
new  requirements  for  the  registration  of 
motor  vehicle  fuels  and  fuel  additives 
(F/FAs)  as  authorized  by  sections  211(b) 
and  211(e)  of  the  Clean  Air  Act  (CAA).** 
A  proposal  was  published  on  April  15, 
1992  (57  FR  13168).  Pursuant  to  court 
order,  EPA  is  scheduled  to  issue  the 
final  rule  on  or  before  April  29, 1994. 
The  new  registration  regulations  would 
supplement  existing  requirements  and 
would  apply  to  all  F/FAs  designated  for 
registration,  including  reformulated 
gasoline  and  oxygenated  gasolines.  This 
new  rule  would  require  manufacturers 
of  designated  F/FAs  to  conduct  certain 
tests  and  submit  information  regarding 
the  composition  and  the  potential 
health  and  welfare  effects  of  the 
emissions  produced  by  such  F/FAs. 
Consistent  with  statutory  requirements, 
for  products  registered  prior  to  the 
promulgation  of  the  F/FA  final  rule  the 
proposal  would  allow  a  period  of  three 
years  for  the  submission  of  certain  data 
required  by  the  rule.  Under  this 
proposal,  manufacturers  of  designated 
F/FAs  not  registered  prior  to  the 
promulgation  of  the  F/FA  final  rule 
would  be  required  to  submit  the 
requisite  information  prior  to 
registration.  This  would  mean  that 
products  not  registered  at  the  time  of 
promulgation  of  the  final  F/FA  testing 
rule  would  not  be  allowed  to  be 
registered  and  sold  until  EPA  receives 
the  requisite  health  effects  information. 
In  view  of  this  proposed  provision,  EPA 
is  advising  manufacturers  of 
reformulated  gasoline  and  oxygenated 
gasolines  to  promptly  register  their 
products  (or  update  their  current 
gasoline  registrations)  so  they  can  enter 
the  marketplace  and  make  use  of  the 
three-year  time  window  allowed  by  the 
statute  to  conduct  the  required  tests. 


«*Under  section  211(a)  registration  of  designated 
fuels  and  fuel  additives  is  required  as  a 
precondition  to  introduction  into  the  marketplace. 


7812     Federal  Register  /  Vol.  59.  No.    2  /  Wednesday,  February  16,  1994  /  Rules  and  Regulatioos 


The  purpose  of  this  section  is  to  provide 
some  guidaDce  to  fuel  producers  on  the 
repstratioo  process. 

To  make  the  registration  process  more 
flexible  and  convenient,  current 
registration  procedures  allow  a  fuel 
producer  to  include  in  the  original 
registration  a  list  of  additives  that  might 
be  used  in  the  marketed  fuel,  along  with 
the  applicable  range  of  concentration-in- 
use  for  each  alternative.  Manufacturers 
are  also  allowed  to  revise  existing  fuel 
registrations  to  accommodate  expected 
changes  in  their  formulations.  These 
provisions  allow  fuel  producers  to 
respond  quickly  to  fluctuations  in  price, 
availability,  and  other  market  or 
technical  factors  when  they  formulate 
their  fuel  products. 

Consistent  with  this  current  practice, 
EPA  will  permit  fuel  producers  to 
register  their  oxygenated  gasoline 
formulations  (including  reformulated 
gasoUne)  by  simply  revising  their 
existing  gasoline  registrations  to  include 
the  pertinent  oxygenating  compound(s). 
Fuel  producers  who  are  uncertain  about 
their  future  fuel  formulations  could 
potentially  tist  an  imlimited  number  of 
oxygenates  which  they  might,  under 
some  conceivable  drciunstances,  blend 
into  gasoline.  However,  EPA  would 
generally  advise  against  the  strategy  of 
including  every  p>ossible  ahemative 
oxygenate.  The  fact  that,  for  the  sake  of 
convenience,  registrations  are  permitted 
to  be  modified  to  cover  oxygenated 
gasolines  does  not  mean  that  all 
potential  formulations  which  fit  under 
this  broad  compositional  umbrella  will 
necessarily  be  considered  equivalent  to 
a  single  fuel  product.  In  fact,  the  F/FA 
final  rule  is  expected  to  consider  each 
gasoline/oxygenate  blend  as  a  different 
formulation.  Thus,  fuel  producers 
would  be  resp(»isible  for  the  testing  of 
each  gasoline/oxygenate  blend  covered 
by  the  respective  fuel  registration. 
Furthermore,  oxygenated  compounds 
that  are  listed  but  not  tested  within  the 
allotted  time  period  (i.e..  three  years) 
could  not  be  used  by  the  manufactiuer. 
Thus,  in  detennining  «4iidi  oxygenate 
compounds  to  include  in  the 
registration,  each  producer  should 
carefully  consider  the  tradeoff  between 
the  additional  flexibility  which  a 
compr^ensive  Hst  of  potential 
oxygenates  might  provide  and  the 
additional  testing  responsibility  whidi 
might  result 

For  more  information  about 
registration  procedures,  please  contact 
the  registration  office  at  (202)  233-9755. 
For  information  on  the  testing 
requirements  of  the  F/FA  rule  contact 
Ines  Figueroa  at  (313)  668-4575. 


List  bf  Sabjects  in  40  CFR  Part  80 

Ei  vironmental  protection.  Fuel 
add  Lives,  Gasoline,  Incorporation  by 
refe:  ence.  Motor  v^cle  pollution. 
Peni  Ities,  Reporting  and  recordkeeping 
requ  irements. 

Da  ed:  December  15, 1993. 
Can  M.  Br«wner, 

Aditi  inistrator 

F(  r  the  reasons  set  forth  in  the 
prea  nble,  part  80  of  title  40  of  the  Code 
of  Fi  deral  Regulations  is  amended  as 
folk  ws 

PAF  r  80-fiEGUt>TX>N  OF  FUEL^ 
ANC  FUEL  ADDITIVES 

,  rhe  authority  citation  tea  part  80 
cont  nues  to  read  as  follows: 

All  horitjr.  Sections  114, 211  and  301(a)  of 
the  C  ean  Air  Act  as  amended  (42  U.S.C. 
7414  7545,  and  7601(a)). 


2. 
ara 
(kk), 
folk  Mrs 


Section  80.2  is  amended  by  adding 
^phs  (ee),  (fl),  (gg),  (hh).  (ii),  (jj), 
(11),  (mm),  and  (nn)  to  read  as 


para  rraphi 


$80.!    DeflnWons.. 

*        •        •        •        • 

(e(  )  Reformulated  gasoline  means  any 
gaso  ine  v\^ose  formulation  has  been 
certi  ied  uinder  §  80.40,  which  meets 
each  of  the  standards  and  requirements 
pres  ribed  imder  §  80.41,  and  which 
cont  lins  less  than  the  maximiun 
cone  entration  of  the  marker  specified  in 
§  80. 32  that  is  allowed  for  reformulated 
gaso  ine  under  §  80.82. 

(ff  Convaitional  gasoline  means  any 
gaso  ine  which  has  not  been  certified 
und  r§  80.40. 

(g  )  Batch  of  reformulated  gasoline 
mea  is  a  quantity  of  reformulated 
gaso  ine  which  is  homogeneous  with 
regai  d  to  those  properties  which  are 
spec  fied  for  reformulated  gasoline 
certi  ication. 

(h  i)  Covered  area  means  each  of  the 
geog  -aphic  areas  specified  in  §  80.70  in 
whit  h  only  reformulated  gasoline  may 
be  s<  Id  or  dispraised  to  ultimate 
cona  jmers. 

(ii  Reformulated  gasoline  credit 
meal  is  the  unit  of  measure  for  the  paper 
tram  fer  of  oxygen  or  benzene  content 
resu  ting  from  reformulated  gasoline 
whi(  h  contains  mcne  than  2.1  woght 
pero  »nt  of  oxygen  or  less  than  0.9S 
volu  ne  percent  benzene. 

(jl  Oxygenate  means  any  substance 
whi(  h,  when  added  to  gasoline, 
incn  ases  the  oxygen  ccmtent  of  that 
gaso  ine.  Lawful  use  of  any  of  the 
subs  ances  (v  any  combinatioo  of  these 
subs  ances  requires  that  they  be 
"sufa  ;tantially  similar"  under  section 
211(  )(1)  of  the  aean  Air  Act.  or  be 
pern  itted  under  a  waiver  granted  by  the 


Administrator  under  the  authority  of 
section  211(f)(4)  of  the  Clean  Air  Act. 

(kk)  Reformulated  gasoline  bhendstock 
for  oxygenate  blending,  or  RBOB  means 
a  petroleum  product  which,  when 
blended  with  a  specified  type  and 
percentage  of  oxygenate,  meets  the 
definition  of  reformulated  gasoline,  and 
to  which  the  specified  type  and 
percentage  of  oxygenate  is  added  other 
than  by  the  refiner  or  import«^  of  the 
RBOB  at  the  refinery  or  import  Cadhty 
where  the  RBOB  is  produced  or 
imported. 

(il)  Oxygenate  blending  facility  means 
any  facihty  (including  a  truck)  at  which 
oxygenate  is  added  to  gasoline  or 
blendstock,  and  at  which  the  qimlity  or 
quantity  of  gasoline  is  not  altoed  in  any 
other  manner  except  for  the  addition  of 
deposit  control  additives. 

Cmm)  Oxygenate  blender  means  any 
person  who  owns,  leases,  operates, 
controls,  or  supervises  an  oxygenate 
blending  facihty.  or  who  owns  or 
controls  the  blendstock  or  gasoline  used 
or  the  gasoline  produced  at  an 
oj^fgenate  blendii^  faciUty. 

(nn)  Oxygenated  fuels  program 
reformulated  gasoline,  or  OPRG  means 
reformulated  gasoline  which  is  intended 
for  use  in  an  oxygenated  fuels  program 
control  area,  as  defined  at  paragraph 
(pp)  of  this  section,  during  an 
oxygenated  fuels  program  control 
period,  as  defined  at  paragraph  (qq)  of 
this  section. 
•        •        •        •        • 

3.  New  subpart  D,  consisting  of 
§§  80.40  through  80.89,  subpart  E, 
consisting  of  §§  80.90  through  80.124, 
and  subpart  F,  consisting  of  §§  80.125 
through  80.135,  are  added  to  read  as 
follows: 

Subpart  D— Refonnuiated  Gasoline 

80.40  Fuel  certification  procedures. 

80.41  Standard*  and  requirements  for 
compliance. 

80.42  SUmple  emissions  modeL 
80.43-8044    ntesefvedl 

80.45  Complex  emissions  modeL 

80.46  Mcaturement  of  fefwmulated 
gasoline  fuel  parameters. 

80.47  [Reservedl 

80.48  Augmentation  of  the  complex 
emission  model  by  vehicle  testing. 

80.49  Fuels  to  be  used  in  mgmentiog  the 
complex  emissioB  model  ttirough  vehicle 
testing. 

80.50  Goieral  test  pcocedure  requirements 
for  augmentation  of  the  emission  models. 

80.51  Vehicle  test  procedures. 

80.52  Vehicle  preconditioning. 
80.53-80.54    (Reserved) 

80.55  Measuiemem  methods  ior  benzene 
■nd  l^^Mtadieiie 

80.56  Meenireraent  methods  far 
fonouldefayda  and  acetaktehyde 

8O.S7-0a58    (Reserved] 
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80.59  General  test  fleet  requirements  for 
vehicle  testing. 

80.60  Test  fleet  requirements  for  exhaust 
emission  testing. 

80.61  (Reserved] 

80.62  Vehicle  test  procedures  to  place 
vehicles  in  emitter  group  sub-fleets. 

80.63-80.64    (Reserved] 

50.65  General  requirements  for  refiners, 
importers,  and  oxygenate  blenders. 

80.66  Calculation  of  reformulated  gasoline 
properties. 

80.67  Compliance  on  average. 

80.68  Compliance  surveys. 

80.69  Requirements  for  downstream 
oxygenate  blending. 

80.70  Covered  areas. 

80.71  Descriptions  of  VOC-control  regions. 

80.72  (Reserved) 

80.73  Inability  to  produce  conforming 
gasoline  in  extraordinary  circiunstances. 

80.74  Record  keeping  requirements. 

80.75  Reporting  requirements. 

80. 76  Registration  of  refiners,  importers  or 
oxygenate  blender. 

80.77  Product  transfer  dociunentation. 

80.78  Controls  and  prohibitions  on 
reformulated  gasoline. 

80.79  Liability  for  violations  of  the 
prohibited  activities. 

80.80  Penalties. 

80.81  Enforcement  exemptions  for 
California  gasoline. 

80.82  Conventional  gasoline  marker. 
(Reserved] 

80.83-80.89    (Reserved] 

Subpart  E— Antl-Oumping 

80.90  Conventional  gasoline  baseline 
emissions  determination. 

80.91  Individual  baseline  determination. 

80.92  Baseline  auditor  requirements. 

80.93  Individual  baseline  submission  and 
approval. 

80.94-60.100    (Reservedl 

80.101  Standards  applicable  to  refiners  and 
importers. 

80.102  Controls  applicable  to  blendstocks. 

80.103  Registration  of  refiners  and 
impoTten. 

80.104  Record  keeping  requirements. 

80.105  Reporting  requirements. 

80.106  Product  transfer  documents. 
80.107-80.124    (Reserved] 

Subpart  F— Attest  Engagements 

80.125  Attest  engagements. 

80.126  Definitions. 

80.127  Sample  size  guidelines. 

80.128  Agreed  upon  procedures  for  refiners 
and  importers. 

80.129  A^eed  upon  procedures  for 
downstream  oxygenate  blenders. 

80.130  Agreed  upon  procedures  reports. 
80.131-80.135    (Reserved] 

Subpart  D — Refonnuiated  Gasoline 

%  80.40    Fuel  certlficalion  procedures. 

(a)  Gasoline  that  complies  with  one  of 
the  standards  specified  in  §  80.41  (a) 
through  (f)  that  is  relevant  for  the 
gasoline,  and  that  meets  all  other 
relevant  requirements  prescribed  imder 
§  80.41,  shdl  be  deemed  certified. 


(b)  Any  refiner  or  importer  may,  with 
regard  to  a  specific  fuel  formulation, 
request  from  the  Administrator  a 
certification  that  the  formulation  meets 
one  of  the  standards  specified  in  §  80.41 
(a)  through  (f). 

§  8a4l    Standards  and  requirements  for 
compliance. 

(a)  Simple  model  per-gallon 
standards.  The  "simple  model" 
standards  for  compliance  when 
achieved  on  a  per-gallon  basis  are  as 
follows: 

Simple  Model  Per-Gallon 
Standards 


RekJ  vapor  pressure   (in  pounds 
per  square  incti): 
Gasoitne  designated  for  VOC- 

Controi  Region  1  

Gasoline  designated  for  VOC- 
Control  Region  2 

Oxygen     content     (percent,     l)y 
weight)  

Toxic  air  pollutants  emissions  re- 
duction (percent 

Benzene  (percent,  t)y  volume) 


(b)  Simple  model  averaged  standards. 
The  "simple  model"  standfU'ds  when 
achieved  on  average  are  as  foUowsr 

Simple  Model  Averaged  Standards 


Reid  vapor  pressure  (in  pounds 
per  square  inch): 
Gasolirw  designated  for  VOC- 
Control  Region  1: 

Standard 

Per-Gallon  Maximum 

Gasoline  designated  for  VOC- 
Control  Region  2: 

Standard 

Per-Gallon  Maximum  

Oxygen     content     (percent,     bf 
weight): 

Standard  

Per-Gallon  Minimum 

Toxic  air  pollutants  emissions  re- 
duction (percent) 

Benzene  (percent,  t)y  volume): 

Standard  

Per-Gallon  Maximum 


(c)  Phase  I  complex  model  per  gallon 
standards.  The  Phase  I  "complex 
model"  standards  for  comphance  when 
achieved  on  a  per-gallon  basis  are  as 
follows: 

Phase  I— CkDMPLEx  Model  Per- 
Gallon  Standards 


VOC  emissions  performance   re- 
duction (percent): 
Gasoline  designated  for  VOC- 

Control  Region  1  

Gasoline  designated  for  VOC- 

Control  Region  2 

Toxic  air  pollutants  emissions  per- 
formance reduction  (percent)  ..... 


235.1 
215.6 
215.0 


Phase  I— Complex  Model  Per- 
Gallon  Standards— Continued 


NOx  emissions  performance  re- 
duction (percent) 

Oxygen  content  (percent,  bf 
weight)  „. 

Benzene  (percent,  bf  volume) 


20.0 

22.0 
$1.00 


(d)  Phase  I  complex  model  averaged 
standards.  The  Phase  I  "complex 
model"  standards  for  compUance  when 
achieved  on  average  are  as  follows: 

Phase  I— Complex  Model  Averaged 
Standards 


VOC  emnsions  performance  re- 

duction (percent): 

Gasoline  designated  for  VOC- 

Control  Region  1: 

Standard 

236.6 

Per-Gallon  Minimum  

S326 

Gasoline  designated  for  VOC- 

Control  Region  2: 

Standard 

217.1 

Per-Gallon  Minimum  

2131 

Toxics  air  pollutants  emissions  per- 

forrrance  reduction  (percent)  

216.5 

NOx   ennissions   perfonnance   re- 

duction (percent): 

Standard 

21.5 

Per-GaHon  Minimum  .. 

<-25 

Oxygen     content     (percent,     by 

weight): 

Standard 

22.1 

Per-Gallon  Mirtimum  .... 

21  5 

Benzene  (percent,  bf  volume): 

Starxlard 

SO.95 

Per-Gallon  Maximum  

Si  .30 

(e)  Phase  II  complex  model  per-gallon 
standards.  The  Phase  II  "complex 
model"  standards  for  compliance  when 
achieved  on  a  per-gallon  basis  are  as 
follows: 

Phase  II— Complex  Model  Per- 
Gallon  Standards 


VOC  emissions  performance   re- 
duction (percent): 
Gasoline  designated  for  VOC- 

Control  Region  1 
Gasoline  designated  for  VOC- 
Control  Region  2 
Toxic  air  pollutants  emissions  per- 
fonnance reduction  (percent)  

NOx   emissions   performance   re- 
duction (percent): 
Gasoline  designated  as   VOC- 

controlled 

Gasoline    not    designated    as 

VOC-controlled 

Oxygen     content     (percent,     bf 

weight)  

Benzene  (percent,  by  volume) 


227.5 
225.9 
220.0 

25.5 

20.0 

22.0 
SI. 00 


(f)  Phase  II  complex  model  averaged 
standards.  The  Phase  II  "complex 
model"  standards  for  compliance  when 
achieved  on  average  are  as  follows: 
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Phase  H— COMPLEX  MODEL 
Averaged  Standards 


VOC  emiaaions  paftoonance  w- 

- 

Gasoine  dealgnalod  tor  VOC- 

ContralRes^l: 

Standard             

229.0 

P6^^3wllon  Minifiiufii  «.»».—..•>■■ 

225.0 

Geaoine  designated  for  VOC- 

Control  Region  2: 

Standaid  _«.. — ..__.._.._«..».., 

227.4 

Psr-GaHon  MMmum  «.......»«. 

223.4 

Toxics  air  poNutanta  emisiionB  per- 

formance reduction  (percent)  ..... 

221.5 

NOx  emisaions  partormence  re- 

duction (percent): 

Gasoline  designated  as  VOC- 

controled: 

Standard 

26.8 

Per-Gallon  Minimum  — . 

23.0 

Gasofine    not    designated    as 

VOOcontrolled: 

Standard _ 

21.5 

Per-Gallon  Minimum  

2-2.5 

Oxygen     content     (percent,     by 

vieigtit): 

Standard  

22.1 

Per-Gallon  Minimum 

21.5 

Benzene  (percent,  by  wtume): 

Standard  

S0.95 

Per-Gallon  Maximum 

SI  JO 

(g)  Oxygen  maximum  standard.  The 
per-galloD  standards  for  maxiinuin 
oxygen  content,  which  apply  to 
reformulated  gasoline  subject  to  the 
simple  model  per-gallon  or  average 
standards,  are  as  follows. 

(1)  For  reformulated  gasoline 
designated  as  VOGcontroUed: 

(i)  The  standard  shall  be  2.7%  by 
weidit;  except  that 

(ii)(A)  Tlie  standard  shall  be  3.5%  l^ 
weight  within  the  boundaries  of  any 
state  if  the  state  notifies  the 
Administrator  it  wishes  this  different 
standard  to  apply;  provided  that 

(B)  There  have  been  no  occasions 
within  the  three  preceding  years  when 
the  ozone  ambient  air  quality  standard 
was  exceeded  within  any  covered  area 
within  the  state. 

(2)  For  reformulated  gasoline  not 
designated  as  VOC-controlled: 

(i)  The  standard  shall  be  3.5%  by 
weight;  except  that 

(ii)  In  the  case  of  any  state  that  has 
notified  the  Administrator  that  the  use 
of  an  oxygenate  will  interfere  with 
attainment  or  maintenance  of  an 
ambient  air  quality  standard  or  will 
contribute  to  an  air  quality  problem,  the 
standard  shall  be  2.7%  by  weight  within 
the  boundaries  of  that  state. 

(h)  Additional  standard  requirements. 
In  addition  to  the  standards  specified  in 
paragraphs  (a)  through  (g)  of  this 
section,  the  following  standards  apply 
for  all  reformulated  gasoline: 

(1)  The  standard  for  beevy  metals, 
including  lead  or  manganese,  on  a  per- 


gallc  a  basis,  is  that  refoTBUilaled 
gaso  me  may  contain  no  beevy  metak. 
The  administrator  OMy  waive  this 
prc^  bitioB  for  a  heavy  metal  (other 
than  leadJiftbeAdm^ustrator 
detei  mines  that  addition  of  the  heavy 
meta  to  the  gasoline  will  not  increase, 
on  ai  t  aggregate  mass  or  cancer-risk 
basis ,  toxic  air  pollutant  emissions  firom 
mot(  r  vehicles. 

(2'  In  the  case  of  any  refinery  or 
imp(  rter  subject  to  the  simple  model 
stan(  ards: 

(1)  The  annual  average  levels  for 
sulk  r,  T-90.  and  olefins  cannot  exceed 
that  efinerjr's  or  importer's  1990 
base  ine  levels  for  each  ot  these 
para  Deter8;aiKl 

(ii  The  1990  baseline  levels  and  the 
anni  al  averages  for  these  parameters 
shall  be  established  using  the 
metb  odology  set  forth  in  §§  80.91 
throi  igh  80.92;  and 

(ii )  In  the  case  of  a  refiner  that 
oi>er  ites  more  than  one  refinery,  the 
8tan<  ards  specified  under  this 
para  raph  (h)(2)  shall  be  met  using  the 
refin  ny  grouping  selected  by  the  refiner 
und<  r  §  80.101(g). 

(i)  Use  of  simple  and  complex  models. 
(1)  D  Liring  each  calendar  year  1995 
throi  igh  1997,  any  refinery  or  importer 
shal  be  subject  to  either  the  simple 
mod^I  standards  specified  in  paragraphs 
(a)  af  d  (b)  of  this  section,  or  the  Phase 
I  codkplex  model  standards  specified  in 
paracraphs  (c)  and  (d)  of  this  section,  at 
the  qition  of  the  refiner  or  importer, 
prov  ded  that: 

(i)  No  refinery  or  importer  may  be 
sub  j(  ct  to  a  combination  of  simple  and 
com  ilex  standards  during  any  calendar 
year  and 

(ii  Any  refiner  or  importer  that  elects 
to  ac  lieve  compliance  with  the  anti-  . 
dum  ling  requirements  using  the: 

(A  Simple  model  shall  meet  the 
requ  rements  of  this  Subftart  D  using  the 
sim{  le  model  standards;  or 

(B  Complex  modd  or  optional 
complex  model  shall  meet  the 
requ  xements  of  this  Subpart  D  using  the 
com  )lex  model  standards. 

(2  During  the  period  January  1, 1998 
thro  Igh  December  31, 1999,  any  refiner 
or  in  iporter  shall  be  subject  to  the  F%ase 
I  coi  iplex  model  standards  specified  in 
para  graphs  (c)  and  (d)  of  this  section. 

(3  Beginning  on  January  1.  2000.  any 
refir  3r  or  importer  shall  be  subject  to 
the  I  base  II  complex  model  standards 
spec  fied  in  paragraphs  (e)  and  (f)  of  this 
secti  }n. 

(j)  Complex  model  early  use.  Before 
Janu  uy  1, 1998,  the  VOC,  toxics,  and 
NOx  emissions  performance  standards 
for  a  ly  refinery  or  importer  siibject  to 
the  ]  base  I  complex  model  standards 
shal  be  determined  by  evaluating  all  of 


the  following  parameter  levels  in  the 
Phase  I  complex  modri  (specified  in 
§  80.45)  at  one  time: 

(1)  The  simple  model  values  fbr 
benzene.  RVP.  and  oxygen  specified  in 
§  80.41  (a)  or  (b).  as  applicable; 

(2)  The  aromatics  value  which, 
together  with  the  values  for  benxuie. 
RVP,  and  oxygm  detomined  under 
paragra{^  (|j(l)(i)  of  this  section,  meets 
the  simple  modd  toxics  requirement 
specified  in  §  80.41  (a)  or  (b),  as 
applicable; 

(3)  The  refinery's  or  importer's 
individual  baseline  values  for  sulfur,  E- 
300,  and  olefins,  as  established  under 
§80.91;  and 

(4)  The  appropriate  seaaonel  vahie  of 
E-200  specified  in  §  80.45(bX2). 

(k)  Effect  0/  VCfC  sunny  ftdlun.  (1) 
On  each  ocxasian  during  1995  or  1996 
that  a  covered  area  fails  a  simple  model 
VOC  emissions  reduction  survey 
conducted  pursuant  to  §  80.68.  die  RVP 
requirements  for  that  covered  area 
beginning  in  the  year  following  the 
failure  shall  be  adj\isted  to  be  more 
stringent  as  follows: 

(i)  The  required  average  RVP  level 
shall  be  decreased  by  an  additional  0.1 
psi;  and 

(ii)  The  maximum  RVP  level  for  each 
gallon  of  averaged  gasoline  shall  be 
decreased  by  an  additional  0.1  psi. 

(2)  On  eadi  occasicm  that  a  covered 
area  fails  a  complex  model  VOC 
emissions  reduction  siuvey  oooducted 
pursuant  to  §  80.68.  or  fails  a  simple 
model  VOC  emissions  reduction  survey 
conducted  pursuant  to  §  80.68  during 
1997,  the  VOC  emissions  performance 
standard  for  that  covered  area  beginning 
in  the  year  following  the  failure  shall  be 
adjusted  to  be  more  stringent  as  follows: 

(i)  The  required  average  VCXD 
emissions  reduction  shall  be  increased 
by  an  additional  1.0%;  and 

(ii)  The  minimum  VOC  emissions 
reduction,  for  each  gallon  of  averaged 
gasoline,  shall  be  increased  by  an 
additional  1.0%. 

(3)  In  the  event  that  a  covered  area  for 
which  required  VOC  emissions 
reductions  have  been  made  mme 
stringent  passes  all  VOC  emissions 
reduction  surveys  in  two  consecutive 
years,  the  averaging  standards  VOC 
emissions  reduction  for  that  covered 
area  begiiming  in  the  year  following  the 
second  year  of  passed  survey  series 
shall  be  made  less  stringent  as  follows: 

(i)  The  required  average  VOC 
emissicms  redtiction  shall  be  decreased 
by  \J0%;  and 

(ii)  The  minimum  VOC  emissions 
reducticm  shall  be  decreased  by  1.0%. 

(4)  In  the  event  that  a  covered  area  for 
which  the  reqxured  VOC  emissiorts 
reductions  have  been  made  less 
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stringent  foils  a  subsequent  VOC 
emissions  reduction  survey: 

(i)  The  required  average  VOC 
emission  reductions  for  that  covered 
area  beginning  in  the  year  following  this 
subsequent  failure  shall  be  made  more 
stringent  by  increasing  the  required 
average  and  the  minimum  VCNC 
emissions  reduction  by  1.0%;  and 

(ii)  The  required  VOC  emission 
reductions  for  that  covered  area 
thereafter  shall  not  be  made  less 
stringent  regardless  of  the  results  of 
subsequent  VOC  emissions  reduction 
surveys. 

(1)  Effect  of  toxics  survey  failure.  (1) 
On  each  occasion  during  1995  or  1996 
that  a  covered  area  fails  a  simple  model 
toxics  emissions  reduction  survey 
series,  conducted  pursuant  to  §  80.68. 
the  simple  model  toxics  emissions 
reduction  requirement  for  that  covered 
area  beginning  in  the  year  following  the 
year  of  the  failure  is  made  more 
stringent  by  increasing  the  average 
toxics  emissions  reduction  by  an 
additional  1.0%. 

(2)  On  each  occasion  that  a  covered 
area  fails  a  complex  model  toxics 
omissions  reduction  survey  series, 
conducted  pursuant  to  §  80.68.  or  foils 
p  simple  model  toxics  emissions 
reduction  survey  series  conducted 
pursuant  to  §  80.68  during  1997.  the 
complex  model  toxics  emissions 
reduction  requirement  for  that  covered 
area  beginning  in  the  year  following  the 
year  of  the  failure  is  made  more 
stringent  by  increasing  the  average 
toxics  emissions  reduction  by  an 
additional  1.0%. 

(3)  In  the  event  that  a  covered  area  for 
which  the  toxics  emissions  standard  has 
been  made  more  stringent  passes  all 
toxics  emissions  survey  series  in  two 
consecutive  years,  the  averaging 
standard  for  toxics  emissions  reductions 
for  that  covered  area  beginning  in  the 
year  following  the  second  year  of  passed 
survey  series  shall  be  made  less 
stringent  by  decreasing  the  average 
toxics  emissions  reduction  by  1.0%. 

(4)  In  the  event  that  a  covered  area  for 
which  the  toxics  emissions  reduction 
standard  has  been  made  less  stringent 
fails  a  subsequent  toxics  emissions 
reduction  survey  series: 

(i)  The  standard  for  toxics  emissions 
reduction  for  that  covered  area 
beginning  in  the  year  following  this 
subsequent  failure  shall  be  made  more 
stringent  by  increasing  the  average 
toxics  emissions  reduction  by  1.0%;  and 

(ii)  The  standard  for  toxics  emissions 
reduction  for  that  covered  area 
thereafter  shall  not  be  made  less 
stringent  regardless  of  the  results  of 
subsequent  toxics  emissions  reduction 
surveys. 


(m)  Effect  of  NOx  survey  failure.  (1) 
On  each  occasion  that  a  covraed  area 
fails  a  NOx  emissions  reduction  survey 
conducted  pursuant  to  §  80.68,  except  in 
the  case  Phase  II  complex  model  NC}x 
standards  for  VOC-controlled  gasoline, 
the  NOx  emissions  reduction 
requirements  for  that  covered  area 
beginning  in  the  year  following  the 
failure  shall  be  adjusted  to  be  more 
stringent  as  follows: 

(i)  The  required  average  NOx 
emissions  reduction  shall  be  increased 
by  an  additional  1.0%;  and 

(ii)  The  minimum  NOx  emissions 
reduction,  for  each  gallon  of  averaged 
gasoline,  shall  be  Increased  by  an 
additional  1.0%. 

(2)  In  the  event  that  a  covered  area  for 
which  required  NOx  emissions 
reductions  have  been  made  more 
stringent  passes  all  NOx  emissions 
reduction  surveys  in  two  consecutive 
years,  the  averaging  standards  for  NOx 
emissions  reduction  for  that  covered 
area  beginning  in  the  year  following  the 
second  year  of  passed  survey  series 
shall  be  made  less  stringent  as  follows: 

(i)  The  required  average  NOx 
emissions  reduction  shall  be  decreased 
by  1.0%:  and 

(ii)  The  minimum  NOx  emissions 
reduction  shall  be  decreased  by  1.0%. 

(3)  In  the  event  that  a  covered  area  for 
which  the  required  NOx  emissions 
reductions  have  been  made  less 
stringent  fails  a  subsequent  NOx 
emissions  reduction  survey: 

(i)  The  required  average  NOx 
emission  reductions  for  that  covered 
area  beginning  in  the  year  following  this 
subsequent  failure  shall  be  made  more 
stringent  by  increasing  the  required 
average  and  the  minimiun  NOx 
emissions  reduction  by  1.0%;  and 

(ii)  The  required  NOx  emission 
reductions  for  that  covered  area 
thereafter  shall  not  be  made  less 
stringent  regardless  of  the  results  of 
subsequent  NOx  emissions  reduction 
surveys. 

(n)  Effect  of  benzene  survey  failure. 
(1)  On  each  occasion  that  a  covered  area 
fails  a  benzene  content  survey  series, 
conducted  pursuant  to  §  80.68,  the 
benzene  content  standards  for  that 
covered  area  beginning  in  the  year 
following  the  year  of  the  failure  shall  be 
made  more  stringent  as  follows: 

(i)  The  average  benzene  content  shall 
be  decreased  by  0.05%  by  volume;  and 

(ii)  The  maximvun  benzene  content  for 
each  gallon  of  averaged  gasoline  shall  be 
decreased  by  0.10%  by  voliune. 

(2)  In  the  event  that  a  covered  area  for 
which  the  benzene  standards  have  been 
made  more  stringent  passes  all  benzene 
content  survey  series  conducted  in  two 
consecutive  years,  the  benzene 


standards  for  that  covered  area 
beginning  in  the  year  following  the 
second  year  of  p^sed  survey  series 
shall  be  made  less  stringent  as  follows: 

(i)  The  average  benzene  content  shall 
be  increased  by  0.05%  by  volume;  and 

(ii)  The  maxunum  benzene  content  for 
each  gallon  of  averaged  gasoline  shall  be 
increased  by  0.10%  by  volume. 

(3)  In  the  event  that  a  covered  area  for 
which  the  benzene  standards  have  been 
made  less  stringent  Hails  a  subsequent 
benzene  content  survey  series: 

(i)  The  standards  for  benzene  content 
for  that  covered  area  beginning  In  the 
year  following  this  subsequent  failure 
shall  be  the  more  stringent  standards 
which  were  in  effect  prior  to  the 
operation  of  paragraph  (n)(2)  of  this 
section;  and 

(ii)  The  standards  for  benzene  content 
for  that  covered  area  thereafter  shall  not 
be  made  less  stringent  regardless  of  the 
results  of  subsequent  benzene  content 
surveys. 

(o)  Effect  of  oxygen  survey  failure.  (1) 
In  any  year  that  a  covered  area  fails  an 
oxygen  content  survey  series,  conducted 
pursuant  to  §  80.68.  the  minimum 
oxygen  content  requirement  for  that 
covered  area  beginning  in  the  year 
following  the  year  of  the  failure  is  made 
more  stringent  by  increasing  the 
minimum  oxygen  content  standard,  for 
each  gallon  of  averaged  gasoline,  by  an 
additional  0.1%;  however,  in  no  case 
shall  the  minimum  oxygen  content 
standard  be  greater  than  2.0%. 

(2)  In  the  event  that  a  covered  area  for 
which  the  minimum  oxygen  content 
standard  has  been  made  more  stringent 
passes  all  oxygen  content  survey  series 
in  two  consecutive  years,  the  minimum 
oxygen  content  standard  for  that 
covered  area  beginning  in  the  year 
following  the  second  year  of  passed 
survey  series  shall  be  made  less 
stringent  by  decreasing  the  minimum 
oxvgen  content  standard  by  0.1%. 

(3)  In  the  event  that  a  covered  area  for 
which  the  minimum  oxygen  content 
standard  has  been  made  less  stringent 
fails  a  subsequent  oxygen  content 
survey  series: 

(i)  The  standard  for  minimiun  oxygen 
content  for  that  covered  area  beginning 
in  the  year  following  this  subsequent 
failure  shall  be  made  more  stringent  by 
increasing  the  minimum  oxygen  content 
standard  by  0.1%;  and 

(ii)  The  minimum  oxygen  content 
standard  for  that  covered  area  thereafter 
shall  not  be  made  less  stringent 
regardless  of  the  results  of  subsequent 
oxygen  content  surveys. 

fp)  Effective  date  for  changed 
minimum  or  maximum  standards.  In 
the  case  of  any  minimum  or  maximum 
standard  that  is  changed  to  be  more 
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stringent  by  operation  of  paragraphs  (In), 
(m).  (n),  or  (o)  of  this  section,  the 
effective  date  for  such  change  shall  be 
ninety  days  following  the  date  EPA 
announces  the  change. 

(q)  Refineries,  importers,  and 
oxygenate  blenders  subject  to  adjusted 
standards.  Standards  for  average 
compliance  that  are  adjusted  to  be  more 
or  less  stringent  by  operation  of 
paragraphs  (k),  (1),  (m),  (n),  or  (o)  of  this 
section  apply  to  averaged  reformulated 
gasoline  produced  at  each  refinery  or 
oxygenate  blending  facility,  or  imported 
by  each  importer  as  follows: 

(1)  Adjusted  standards  for  a  covered 
area  apply  to  averaged  reformulated 
gasoline  that  is  produced  at  a  refinery  or 
o^nrgenate  blending  facility  if: 

(ij  Any  averaged  reformulated 
gasoline  from  that  refinery  or  oxygenate 
blending  facility  supplied  the  covered 
area  during  any  year  a  survey  was 
conducted  which  gave  rise  to  a 
standards  adjustment;  or 

(ii)  Any  averaged  reformulated 
gasoline  from  that  refinery  or  oxygenate 
blending  facility  supplies  the  covered 
area  during  any  year  that  the  standards 
are  more  stringent  than  the  initial 
standards;  imless 

(iii)  The  refiner  or  oxygenate  blender 
is  able  to  show  that  the  volume  of 
averaged  reformulated  gasoline  from  a 
refinery  or  oxygenate  blending  facility 
that  supplied  the  covered  area  during 
any  year  under  paragraphs  (q)(l)  (i)  or 
(ii)  of  this  section  was  less  than  one 
percent  of  the  reformulated  gasoline 
produced  at  the  refinery  or  oxygenate 
blending  facility  during  that  year,  or 
100,000  barrels,  whichever  is  less. 

(2)  Adjusted  standards  for  a  covered 
area  apply  to  averaged  reformulated 
gasoline  that  is  imported  by  an  importer 
if: 

(i)  The  covered  area  with  the  adjusted 
standard  is  located  in  Petroleum 
Administration  for  Defense  District 
(PADD)  I,  and  the  gasoline  is  imported 
at  a  facility  located  in  PADDs  I,  II  or  III; 

(ii)  The  covered  area  with  the 
adjusted  standard  is  located  in  PADD  U, 
and  the  gasoline  is  imported  at  a  facility 
located  in  PADDs  I,  n,  HI.  or  IV; 

(iii)  The  covered  area  with  the 
adjusted  standard  is  located  in  PADD 

III,  and  the  gasoline  is  imported  at  a 
facility  located  in  PADDs  n,  m,  or  IV; 

(iv)  The  covered  area  with  the 
adjusted  standard  is  located  in  PADD 

IV,  and  the  gasoline  is  imported  at  a 
facility  located  in  PADDs  II,  or  FV;  or 

(v)  The  covered  area  with  the  adjusted 
standard  is  located  in  PADD  V,  and  the 
gasoline  is  imported  at  a  facility  located 
in  PADDs  ID,  FV,  or  V;  unless 

(vi)  Any  gasoline  which  is  imported 
by  an  importer  at  any  facility  located  in 


any  Pi  lDD  supplies  the  covered  area,  in 
whicl]  case  the  adjusted  standard  also 
applie  i  to  averaged  gasoline  imported  at 
that  fa  :ility  by  that  importer. 

(3)  i  luy  gasoline  that  is  transported  in 
a  fung  ble  manner  by  a  pipeline,  barge, 
or  ves  el  shall  be  considered  to  have 
suppL  sd  each  covered  area  that  is 
suppl:  ed  with  any  gasoline  by  that 
pipeli  te.  or  barge  or  vessel  shipment, 
unles!  the  refiner  or  importer  is  able  to 
establ  sh  that  the  gasoline  it  produced 
or  imi  orted  was  supplied  only  to  a 
smallc  r  number  of  covered  areas. 

(4)  i  adjusted  standards  apply  to  all 
averaj  sd  reformulated  gasoline 
produ  :ed  by  a  refinery  or  imported  by 
an  im;  lorter  identified  in  this  paragraph 
(q),  ex  :ept: 

(i)  I]  1  the  case  of  adjusted  VOC 
standi  rds  for  a  covered  area  located  in 
VOC  C  ontrol  Region  1,  the  adjusted 
VOC  s  andards  apply  only  to  averaged 
reform  ulated  gasoline  designated  as 
VOC<  ontroUed  intended  for  use  in  VOC 
ContK  1  Region  1;  and 

(ii)  1  a  the  case  of  adjusted  VOC 
standa  rds  for  a  covered  area  located  in 
VOC  C  ontrol  Region  2,  the  adjusted 
VOC  a  andards  apply  only  to  averaged 
reform  ulated  gasoline  designated  as 
VOC-c  ontrolled  intended  for  use  in  VOC 
Contn  1  Region  2. 

(r)  L  efinition  of  PADD.  For  the 
purpo  es  of  this  section  only,  the 
follow  ng  definitions  of  PADDs  apply: 

(1) '  he  following  states  are  included 
in  PaAd  I: 

Conne<  ticut 


Delawi  re 


District  of  Columbia 

Florida 

GeoTgi( 

Maine 

Maryla  id 

Massac  lusetts 

New  Yi  irk 

New  H  impshiie 

New  Je 

North  ( 

Pennsytv 

Rhode 

South  I 

Vermol  it 

Virgini  i 

West  V  Tginia 

(2)  1  he  following  states  are  included 
in  PA  >D  n: 


e-sey 

Carol  ina 
vania 
sland 

( larolina 


Illinois 
Indian) 
Iowa 
Kansas 
Kentuc  cy 
Michig  tn 
Minn«  ota 
Missou  ri 
Nebras  :a 
North  VakoU 
Ohio 
Oklahokna 


South  DakoU 

Tennessee 

Wisconsin 

(3)  The  following  states  are  included 
in  PADD  m: 

Alabama 

Arkansas 

Louisiana 

Mississippi 

New  Mexico 

Texas 

(4)  The  following  states  ate  included 
in  PADD  IV: 

Colorado 

Idaho 

Montana 

Utah 

Wyoming 

(5)  The  following  states  are  included 
in  PADD  V: 

Arizona 

California 

Nevada 

Oregon 

Washington 

$80.42   SImpI*  emissions  model, 
(a)  VOC  emissions.  The  following 

equations  shall  comprise  the  simple 

model  for  VOC  emissions.  The  simple 

model  for  VOC  emissions  shall  be  used 

only  in  detennining  toxics  emissions: 

Summer=The  period  of  May  1  through 
September  IS 

Winter=The  period  of  September  16 
through  April  30 

EXHVOCSl=Exhaust  nonmethane  VOC 
emissions  from  the  fuel  in  question, 
in  grams  per  mile,  for  VOC  control 
region  1  during  the  simmier  period 

EXHVOCS2=Exhaust  nonmethane  VOC 
emissions  fit>m  the  fuel  in  question, 
in  grams  per  mile,  for  VOC  control 
region  2  during  the  summer  period 

EXHVOCWsExhaust  nonmethane  VOC 
emissions  from  the  fuel  in  question, 
in  grams  per  mile,  for  the  winter 
period 

EVPVOCSl=Evaporative  VOC  emissions 
from  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  1 
during  the  simmier  period 

EVPVOCS2=Evaporative  VOC  emissions 
from  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  2 
during  the  sununer  period 

RLVOCSl=Running  loss  VOC  emissions 
bora  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  1 
during  the  smnmer  period 

RLV0CS2=Running  loss  VOC  emissions 
from  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  2 
during  the  summer  period 

REFVOCSl=Refueling  VOC  emissions 
from  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  1 
during  the  simuner  period 
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REFVOCS2=Refueling  VOC  emissions 
from  the  fuel  in  question,  in  grams 
per  mile  for  VOC  control  region  2 
during  the  summer  period 

OXCON=Oxygen  content  of  the  fiiel  in 
question,  in  terms  of  weight  i>ercent 
(as  measxired  under  §  80.46) 

RVPsReid  vapor  pressure  of  the  fuel  in 
question,  in  pounds  per  square  inch 
(psi) 

(1)  The  following  equations  shall 
comprise  the  simple  model  for  VOC 
emissions  in  VOC  Control  Region  1 
during  the  smnmer  period: 
EXHVOCSl=0.444x(l  -  (0.127/ 

2.7)xOXCON) 
EVPVOCS1=0.7952  -  0.2461XRVP 

+0.02293xRVPxRVP 
RLVOCSl=  -  0.734+0. 1096XRVP 

+0.002791xRVPxRVP 
REFVOCSl=0.04x((0.1667xRVP)  -  0.45) 

(2)  The  following  equations  shall 
comprise  the  simple  model  for  VOC 
emissions  in  VOC  Control  Region  2 
during  the  summer  period: 
EXHVOCS2=0.444x(l  -  (0.127/ 

2.7)xOXCON) 
EVPVOCS2=0.813  -  0.2393xRVP 

+0.021239xRVPxRVP 
RLVOCS2=0.2963  -  0.1306XRVP 

+0.016255xRVPxRVP 
REFVOCS2=0.04x((0.1667xRVP)  -  0.45) 

(3)  The  following  equation  shall 
comprise  the  simple  model  for  VOC 
emissions  during  the  winter  period: 
EXHVOCW=0.656x(l  -  (0.127/ 

2.7)xOXCON) 
(b)  Toxics  emissions.  The  following 
equations  shall  comprise  the  simple 
model  for  toxics  emissions: 
EXHBEN=Exhaust  benzene  emissions 

from  the  fuel  in  question,  in 

milligrams  per  mile 
EVPBEN=Evaporative  benzene 

emissions  from  the  fuel  in  question, 

in  milligrams  per  mile 
HSBEN=Hot  soak  benzene  emissions 

from  the  fuel  in  question,  in 

milligrams  per  mile 
DIBEN=E)iumal  Denzene  emissions  from 

the  fiiel  in  question,  in  milligrams 

per  mile 
RLBEN=Running  loss  benzene 

emissions  from  the  fuel  in  question, 

in  milligrams  per  mile 
R£FBEN=Refueling  benzene  emissions 

from  the  fuel  in  question,  in 

milligrams  per  mile 
MTBE=Oxygen  content  of  the  fuel  in 

question  in  the  form  of  MTBE.  in 

terms  of  weight  percent  (as 

measured  imder  §  80.46) 
ETOH=Oxygen  content  of  the  fuel  in 

question  in  the  form  of  ethanol,  in 

terms  of  weight  percent  (as 

measured  imder  §  80.46) 

ETBE=Oxygen  content  of  the  fuel  in 

question  in  the  fonn  of  ETBE,  in 


terms  of  weight  percent  (as 

measiired  under  §  80.46) 
FORM=Foimaldehyde  emissions  from 

the  fuel  in  question,  in  milligrams 

per  mile 
Aufc  1  =  Acetaldehyde  emissions  from  the 

fuel  in  question,  in  milligrams  per 

mile 
POMsEmissions  of  polycyclic  organic 

matter  from  the  fuel  hi  question,  in 

milligrams  per  mile 
BUTAsEmissions  of  1.3-Butadiene  from 

the  fuel  in  question,  in  milligrams 

per  mile 
FBEN=Fuel  benzene  of  the  fuel  in 

question,  in  terms  of  volume 

percent  (as  measured  under  §  80.46] 
FAROM=Fuel  aromatics  of  the  fuel  in 

question,  in  terms  of  volume 

percent  (as  measured  under  $  80.46) 
TOXREDSl«Total  toxics  reduction  of 

the  fuel  in  question  during  the 

summer  period  for  VOC  control 

region  1  in  percent 
TOXREDS2sTotal  toxics  reduction  of 

the  fuel  in  question  during  the 

simuner  period  for  VOC  control 

region  2  in  percent 
TOXREDW=Total  toxics  reduction  of 

the  fuel  in  question  during  the 

winter  period  in  percent 
(1)  The  following  equations  shall 
comprise  the  simple  model  for  toxics 
emissions  in  VOC  control  region  1 
during  the  simuner  period: 
TOXREDSl={l00x(53.2  -  EXHBEN 

-  EVPBEN  -  RLBEN  -  REFBEN 

-FORM-ACET-BUTA  -POM)]/ 

53.2 
EXHBEN=(1.884+0.949  x  FBEN+0.113  x 

(FAROM-FBEN))/100l  x  1000  x 

EXHVOCSl 
EVPBEN=HSBEN+DIBEN 
HSBEN=FBEN  x  (EVPVOCSl  x  0.679)  x 

1000  X  ((1.4448  -  (0.0684  x  MTBE/ 

2.0) -(0.080274  x  RVP))/100] 
DIBEN=FBEN  x  (EVPVOCSl  x  0.321]  x 

1000  x  ((1.3758-  (0.0579  x  MTBE/ 

2.0)  -  (0.080274  x  RVP))/100] 
RLBEN=FBEN  x  RLVOCSl  x  1000  x 

((1.4448 -(0.0684  x  MTBE/ 

2.0)  -  (0.080274  x  RVP))/100] 
REFBEN=FBEN  x  REFVOCSl  x  1000  x 

[(1.3972 -(0.0591XMTBE/ 

2.0) -(0.081507  X  RVP))/100] 

BUTA=0.00556xEXHVOCSlxlOOO 
POM=3.15  X  EXHVOCSl 

(i)  For  any  oxygenate  or  mixtures  of 
oxygenates,  the  formaldehyde  and 
acetaldehyde  shall  be  calculated  with 
the  following  equations: 

FORM=0.01256  x  EXHVOCSl  x  1000  x 

[l+(0.421/2.7)  X 

MTfe+TAME)+(0.358/3.55)  x 

ETOH  +  (0.137/2.7)  x 

(ETBE+ETAE)1 
ACET=0.00891  x  EXHVOCSl  x  1000  x 

(1  ♦  (0.078/2.7)  X 


(MTBE+TAME)+(0.865/3.55)  x 
ETOH+(0.867/2.7)  x  (ETBE+ETAE)] 
(ii)  When  calculating  formaldehyde 
and  acetaldehyde  emissions  using  the 
equations  in  paragraph  (b)(l)(i)  of  this 
section,  oxygen  in  the  form  of  alcohols 
which  are  more  complex  or  have  higher 
molecular  weights  than  ethanol  shall  be 
evaluated  as  if  it  were  in  the  fonn  of 
ethanol.  Oxygen  in  the  form  of  methyl 
ethers  other  than  TAME  and  MTBE 
shall  be  evaluated  as  if  it  were  in  the 
form  of  MTBE.  Oxygen  in  the  form  of 
ethyl  ethers  other  than  ETBE  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE.  Oxygen  in  the  form  of  non- 
methyl,  non-ethyl  ethers  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE. 

(2)  The  following  equations  shall 
comprise  the  simple  model  for  toxics 
emissions  in  VOC  control  region  2 
during  the  summer  period: 
TOXREDS2=100  x  (52.1  -  EXHBEN  - 
EVPBEN  -  RLBEN  -  REFBEN  - 
FORM  -  ACET  -  BUTA  -  POM)/ 
52.1 
EXHBENs[(1.884+0.949  x  FBEN+0.113 
X  (FAROM  -  FBEN]]/100j  x  1000  x 
EXHVOCS2 
EVPBENsHSBEN+DIBEN 
HSBEN=FBEN  x  (EVPV0CS2  x  0.679)  x 
1000  X  1(1.4448  -  (0.0684  x  MTBE/ 
2.0] -(0.080274  x  RVP)]/100) 
DIBEN=FBEN  x  (EVPVOCS2  x  0.321)  x 
1000  X  1(1.3758  -  (0.0579  x  MTBE/ 
2.0)  -  (0.080274  x  RVP))/100] 
RLBEN=FBEN  x  RLVOCS2  x  1000  x 
1(1 .4448  -  (0.0684  x  MTBE/ 
2.0] -(0.080274  x  RVP))/100) 
REFBEN=FBEN  x  REFVOCS2  x  1000  x 
[(1.3972  -J  (0.0591  x  MTBE/ 
2.0]- (0.081507  x  RVP))/100l 
BUTA=0.00556  x  EXHVOCS2  x  1000 
POM=3.15  X  EXHVOCS2 

(i)  For  any  oxygenate  or  mixtures  of 
oxygenates,  the  forroaldehyde  and 
acetaldehyde  shall  be  calculated  with 
the  following  equations: 
FORM=0.01256  x  EEXHVOCS2  x  1000  x 
[l+(0.421/2.7]x 
(MTBE+TAME]+(0.358/3.55)  x 
ETOH+(0.137/2.7)  x  (ETBE+ETAE)) 
ACET=0.00891  X  EXHVOCS2  x  1000  x 
[l+(0.078/2.7)  X 
(MTBE+TAME)+(0.865/3.55)  x 
ETOH+{0.867/2.7)  x  (ETBE+ETAE)] 
(ii)  When  calculating  formaldehyde 
and  acetaldehyde  emissions  using  the 
equations  in  paragraph  (b)(2)(i]  of  this 
section,  oxygen  in  the  form  of  alcohols 
which  are  more  complex  or  have  higher 
molecular  weights  than  ethanol  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ethanol.  Oxygen  in  the  form  of  methyl 
ethers  other  than  TAME  and  MTBE 
shall  be  evaluated  as  if  it  were  in  the 
form  of  MTBE.  Oxygen  in  the  form  of 
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ethyl  ethers  other  than  ETBE  shall  be 
evaJuated  as  if  it  wrere  in  the  fonn  of 
ETBE.  Oxygen  in  the  foim  of  non- 
methyl,  non-ethyl  ethers  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE. 

(3)  The  following  equations  shall 
c»mprise  the  simple  model  for  toxics 
emissions  during  the  mnter  period: 
TOXREDW=100  X 

(55.5  -  EXHBEN  -  FORM  -  ACET 

-BUTA-PC»4)/55.5 
EXHBEN=((1.884'K).949  x  FBEN-M).113 

X  (FAROM-FBEN))  flOO]  x  1000  x 

EXHVOCW 
BUTA=0.00556  x  EXHVOCW  x  1000 
POM=2.13  X  EXHVOCW 

(i)  For  any  oxygenate  or  mixtures  of 
oxygenates,  the  formaldehyde  and 
acetaldehyde  shall  be  calculated  with 
the  following  equations: 
FORM=0.012S6  x  EXHVOCSl  x  1000  x 

ll+{Q.421/2.7)x 

(MTBE+TAME)+(0.358/3.55)  x 

ETOH+(0.137/2.-)  x  (ETBE+ETAE)) 
ACET=0.00891  x  EXHVOCSl  x  1000  x 

(l+(G.078/2.7)  X 

(MTBE+TAME)+(0.865/3.55)  x 

ETOH+(0.867/2.7)  x  (ETBE+ETAE)] 
(ii)  When  calculating  formaldehyde 
and  acetaldehyde  emissions  using  the 
equations  in  paragraph  (b)(3)(i)  of  this 
section,  oxygen  in  the  form  of  alcohols 
which  are  more  complex  or  have  higher 
molecular  weights  than  ethanol  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ethanoL  Oxygen  in  the  form  of  methyl 
ethers  other  than  TAME  and  MTBE 
shall  be  evaluated  as  if  it  were  in  the 
form  of  MTBE.  Oxygen  in  the  form  of 
ethyl  ethers  other  than  ETBE  shall  be 

Table  l.— Normal 


used 
perfoi 


Fue 


19!  7 
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evalua  ted  as  if  it  were  in  the  form  of 
ETBE.  Oxygen  in  the  fonn  of  non- 
methy  .  non-ethyl  ethers  shall  be 
evalua^  as  if  it  were  in  the  form  of 
ETBE. 

(c)  iMmits  of  the  model.  (1)  The  model 
given  D  paragraphs  (a)  and  (b)  of  this 
sectioi  shall  be  used  as  given  to 
detenx  ine  VOC  and  toxics  emissions, 
respec  ively,  if  the  properties  of  the  fiiel 
being  i  valuated  tail  within  the  ranges 
shown  in  this  paragraph  (c).  If  the 
propel  ties  of  the  fuel  being  evaluated 
fall  ou  side  the  range  shown  in  this 
paragr  iph  (c).  the  model  may  not  be 
determine  the  VOC  or  toxics 
of  the  fuel: 


t( 


m  lance  ( 


pafameter 


Benzene  content 

RVP 

Oxygenfate  content 

Aromatl »  content 


Range 


0-2.5  vol  % 
6.6-0.0  pel 
0-3.5  vol  % 
1(M5vol% 


1  lei 


model  given  in  paragraphs  (a) 
of  this  section  shall  be  effective 
l^uary  1, 1995  through  December 
,  unless  extended  by  action  of 


(2) 
and  (b' 
from 
31, 
the  Acininistrator. 

S$80.4i-B0.44    [Reafvedl 

S80.45J  Complex  wnissions  model. 
(a)  upfinition  of  terms.  For  the 
purposes  of  this  section,  the  following 
dehnitions  shall  apply: 
Target  ^el=The  fuel  which  is  being 

ev  duated  for  its  emissions 

pe  formance  using  the  complex 

m  del 
OXYad  )xygen  content  of  the  target  fuel 

in  terms  of  weight  percent 


AND  H*  jHER  Emitter  Weightings  for  Exhaust  Emissions 


Normai  Emitters  (w,) 
Higtwr  EmMefs  (W2)  , 


(2)  The  following  properties  of  the 
baseline  fuels  shall  be  used  when 
determining  baseline  mass  emissions  of 
the  various  pollutants: 

Table  2.— Summer  and  Winter 
Baseune  Fuel  Properties 


Fuelpropefty 

Summer 

Winter 

Oxygen  (wt  %)  

Sulfur  (ppm)  

0.0 
339 

0.0 
336 

Table 


RVP 
E200 
E300 


(pi) 
Aromatis 


Olefins 
Benzen ) 


SULaSulfur  content  of  the  target  fuel  in 

terms  of  parts  per  million  by  weight 
RVPsReid  Vapor  Pressure  of  the  target 

fuel  in  terms  of  poujids  per  square 

inch 
£200=200  'F  distillation  fraction  of  the 

target  fuel  in  tenns  of  volume 

percent 
E300=300  '?  distillation  fraction  of  the 

target  fuel  in  terms  of  volume 

percent 
ARO=.\romatics  content  of  the  target 

fuel  in  tenns  of  volume  percent 
BEN=Benzene  content  of  the  target  fuel 

in  terms  of  volimie  percent 
0LE=01eCns  content  of  the  target  fuel  in 

terms  of  volume  percent 
MTB=Methyl  tertiary  butyl  ether 

content  of  the  target  fuel  in  terms  of 

weight  percent  oxygen 
ETBsEthyl  tertiary  butyl  ether  content 

of  the  target  fuel  in  terms  of  weight 

percent  oxygen 
TAM=Tertiary  amyl  methyl  ether 

content  of  the  target  fuel  in  terms  of 

weight  percent  oxygen 
ETH=Ethanol  content  of  the  target  fuel 

in  terms  of  weight  percent  oxygen 
exp=The  function  that  raises  the 

number  e  (the  base  of  the  natural 

logarithm)  to  the  power  in  its 

domain 
Phase  I=The  years  1995-1999 
-Phase  n=Year  2000  and  beyond 

(b)  Weightings  and  baselines  for  the 
complex  model.  (1)  The  weightings  for 
normal  and  higher  emitters  (wi  and  wj. 
respectively)  given  in  Table  1  shall  be 
used  to  calculate  the  exhaust  emission 
performance  of  any  fuel  for  the 
appropriate  pollutant  and  Phase: 


Phasel 


VOC  4 
toxics 


0.52 
0.48 


NOx 


0.62 
0.18 


PhaseN 


VOC& 
toxics 


0.444 
0556 


NOx 


0.738 
0.262 


BAS  EUNE 

tinuKJ 


2.— Summer    and    Winter 
Fuel  Properties— Con- 


Fuc  property 


(vol%) 

vol  %) 

(vd  %) .. 


Summer 


8.7 

41.0 

63.0 

32.0 

9.2 

1.53 


Winter 


(3)  The  baseline  mass  emissions  for 
VOC.  NOx  and  toxics  given  in  Tables  3. 
4  and  5  of  this  paragraph  (b)(3)  shall  be 
used  in  conjunction  with  tlie  complex 
model  during  the  appropriate  Phase  and 


115 
50.0 
83.0 
26.4 
11.9 
1.64 


season: 


Table  3.— Baseune  Exhaust  Emissions 


Exhaust  pollutant 


VOC 

NOx 

Benzene  

Acetaldehyde  . 
Formaldehyde 
1,3-Butadiene . 
POM 


Phasel 


Summer 
(mg/miie) 


446 

660 
26.10 
2.19 
4.85 
4.31 
1.50 


Winter 
(mg^mile) 


660 

750 
37.57 
3.57 
7.73 
7.27 
2.21 


Phase  II 


Summer 
(mg^mile) 


907 

1340 
5354 
4.44 
9.70 
9.38 
3.04 


Winter 
(mg/mile) 


1341 

1540 

77.62 

7.25 

15.34 

15.84 

4.50 


TABLE  4.— BASELINE  NON-EXHAUST  EMISSIONS  (SUMMER  ONLY) 


Phasel 

Phase  II 

Non-exhaust  pollutant 

Region  1. 
(mg/mile) 

Region  2 
(mg/mile) 

Region  1 
(mg/mile) 

Region  2 
(mg/mile) 

VOC  . 

Benzene ; 

860.48 
9.66 

769.10 
8.63 

559.31 
6.24 

492.07 
5.50 

Table  5.— Total  Baseune  VOC,  NOx  and  Toxics  Emissions 

Pollulant 

Summer  (mg/mile) 

Winter  (mg/mile) 

Phasel 

Phase  II 

Phasel 

Phase  II 

Region  1 

Region  2 

Region  1 

Region  2 

Region  1 

Region  2 

Region  1 

Region  2 

NOx 

VOC  ...... 

Toxics 

— " ".. — ..••• 

660.0 
1306.5 
48.61 

660.0 
1215.1 
47.58 

1340.0 
1466.3 
86.34 

1340.0 
1399.1 
85.61 

750.0 
660.0 
58.36 

750.0 
660.0 
58.36 

1540.0 
1341.0 
120.55 

1540.0 
1341.0 
12055 

(c)  VOC  performance.  (1)  The  exhaust 
VOC  emissions  performance  of 
gasolines  shall  be  given  by  the  foUovdng 
equations: 

VOCE=VOC(b)+(VOC(b)xYvoc(t)/100) 

Y»oc(t)=C(WiXNv)+(W2XHv)  -  llxlOO 

where 

VOCE=Exhaust  VOC  emissions  in 
milligrams/mile 

Y»oc(t)=Exhaust  VOC  performance  of  the 
target  fuel  in  terms  of  percentage 
change  from  baseline 

VOC(b)=Baseline  exhaust  VOC 

emissions  as  defined  in  paragraph 
(b)(2)  of  this  section  for  the 
appropriate  Phase  and  season 

Nv=|expv,(t]]/[expv,(b)] 

Hv=[exp  V2(t)]/[exp  V2(b)l 

W|=Weighting  factor  for  normal  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
Phase 

W2=Weighting  factor  for  higher  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
Phase 

V|(t)=Normal  emitter  VOC  equation  as 
defined  in  paragraph  (c)(l)(i)  of  this 
section,  evaluated  using  the  target 
fuel's  properties  subject  to 
paragraphs  (c)(1)  (iii)  and  (iv)  of  this 
section 


V2(t)=Higher  emitter  VOC  equation  as 

defined  in  paragraph  (c)(l)(ii)  of 

this  section,  evaluated  using  the 

target  fuel's  properties  subject  to 

paragraphs  (c)(1)  (iii)  and  (iv)  of  this 

section 
V|(b)=Normal  emitter  VOC  equation  as 

defined  in  paragraph  (c)(l)(i)  of  this 

section,  evaluated  using  the  base 

fuel's  properties 
V2(b)=Higher  emitter  VOC  equation  as 

defined  in  paragraph  (c)(l)(ii)  of 

this  section,  evaluated  using  the 

base  fuel's  properties 
(i)  Consolidated  VOC  equation  for 
normal  emitters. 
v,=(-0.003641xOXY)+ 

(0.0005219xSUL)+(0.0289749xRVT) 

+(-0.014470xE200)+ 

(-0.068624xE300)+ 

(0.0323712xARO)+ 

(-0.002858xOLE)+ 

(0.0001072xE2002)+ 

(0.0004087xE3002)+ 

( -  O.Q003481xAROxE300) 
(ii)  VOC  equation  for  higher  emitters. 
V2=(  -  0.003626xOXY)+(  -  5.40X10- 

5xSUL)+{0.043295xRVP)+ 

(-0.013504xE200)+ 

(-0.062327xE300)+ 

(0.0282042xARO)+ 

(-0.002858xOLE)+ 

(0.000106xE200z]+ 


(0.000408xE3002)+ 

( -  0.000287xAROxE300) 

(iii)  Flat  line  extrapolations.  (A) 
During  Phase  I,  fuels  with  E200  values 
greater  than  65.83  percent  shall  be 
evaluated  with  the  E200  fuel  parameter 
set  equal  to  65.83  percent  when 
calculating  Yvoc(t)  and  VOCE  using  the 
equations  described  in  paragraphs  (c)(1) 
(i)  and  (ii)  of  this  section.  Fuels  with 
E300  values  greater  than  E300* 
(calculated  using  the  equation 
E300*=:80.32+(0.390xAROl)  shall  be 
evaluated  with  the  E300  parameter  set 
equal  to  E300*  when  calculating  VOCE 
using  the  equations  described  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section.  For  E300*  values  greater  than 
94,  the  linearly  extrapolated  model 
presented  in  paragraph  (c)(l)(iv)  of  this 
section  shall  be  used. 

(B)  During  Phase  IT,  fuels  with  E200 
values  greater  than  65.52  percent  shall 
be  evaluated  with  the  E200  fuel 
parameter  set  equal  to  65.52  percent 
when  calculating  VOCE  using  the 
equations  described  in  paragraphs  (c)(1) 
(i)  and  (ii)  of  this  section.  Fuels  with 
E300  values  greater  than  E300* 
(calculated  using  the  equation 
E300*=79.75+(0.385  xAROl)  shall  be 
evaluated  with  the  E300  parameter  set 
equal  to  £300*  when  calculating  VOCE 
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using  the  equations  described  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section.  For  E300*  values  greater  than 
94.  the  linearly  extrapolated  model 


presen!  sd  in  paragraph  (c)(l){iv)  of  this 
section  shall  be  used. 

(iv)  I  IneoT  extrapolations.  (A)  The 
equati^is  in  paragraphs  (c)(1)  (i)  and  (ii) 


Table  6.— Allowable  Ranges  of  E200.  E30G,  and  ARO  for  the  Exhaust  VCXJ  Equations  in  Paragraphs  (c)(l)(i) 

\N0  (ii)  OF  This  Section 


Fuel  parameter 


E200 
E300 
ARO  . 


'  Higher  E300  Umit=80.32+[0.390x(ARO)l. 
'Higher  E300  UmiU79.75+{o.385x(ARO)j. 


(B)  For  fuels  with  £200,  E300  and 
ARO  levels  outside  the  ranges  defined 
in  Table  6,  Yvoc(t)  shall  be  defined  as: 
For  Phase  I: 

Yv«(t)=10O%xO.52x(exp(v,(et)) 
/exp(v,(b))-l] 
+100%x0.48x|exp(v2(et)) 
/exp(vi(b))-l| 
♦{(100%x0.52xexp(v,(et)) 
/exp(v,(b)))x  l{((0.0002144xE200e,) 
-0.014470lxAE200} 
♦{((0.0008174xE300«) 

-  0.068624  -  (0.00O348xAROeJlx 
AE300>+{1(  -  0.000348xE300,J 
+0.0323712lxAARO}I> 
+{ll00%x0.48xexp(v2(et)) 
/exp(vi(b))j  x({((0.000212xE200„) 
-0.01350)xAE200} 
+{I(0.000816xE300«) 

-  0.06233  -  (0.00029xARO«)]x 
AE300}+([(  -  0.00029xE300„) 
+0.028204lxAARO}]> 

For  Phase  II: 

Y»oc(t)=100%x0.444x(exp(v,(et)) 

/exp(v,(b))-l] 

♦100%x0.556xlexp(v2(et)) 

/exp(v2(b))-ll 

♦{[100%x0.444xexp{v ,  (et)) 
~       /exp{v,(b))Jx  ({((0.0002144xE200j 

0.014470JXAE200} 

+{((0.00081 74XE300J 

-  0.068624  -  (0.000348xARO«)lx 
AE300>+{[(  -  0.000348xE300«) 
+0.0323712|xAARO}]} 
♦{(100%x0.556xexp(v2(et)) 
/exp{v2(b)))x  ({|(0.000212xE200eJ 

-0.01350]xAE200}-f 
{I(0.000816xE300«) 

-  0.06233  -  (0.00029xARO„,p, 
AE300>+{[(  -  0.00029xE300j 
+0.028204JXAARO})} 

where 

V| ,  V2=The  equations  defined  in 

paragraphs  (c)(1)  (i)  and  (ii)  of  this 

section 
et=CoUection  of  fuel  parameters  for  the 

"edge  target"  fiiel.  These 

parameters  are  defined  in 
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of  this  section  shall  be  used  within  the 
allowable  range  of  E300,  E200,  and  ARO 
for  the  appropriate  Phase,  as  defined  in 
Table  6: 


£301 


pai  igraphs  (c)(l)(iv)(C)  and  (D)  of 
thi  section 
vi(et)='  he  function  V|  evaluated  with 
"e<  ge  target"  fuel  parameters, 
wl  ch  are  defined  in  paragraphs 
(c)  l)(iv)(C)  and  (D)  of  this  section 
V2(et)='  he  function  vj  evaluated  with 
"e<  ge  target"  fuel  parameters, 
wb  ch  are  defined  in  paragraphs 
I  )(iv)(C)  and  p)  of  this  section 
le  function  V|  evaluated  with 
ijappropriate  baseline  fuel 
led  in  paragraph  (b)(2)  of  this 
ion 

le  function  V2  evaluated  with 
jappropriate  baseline  fuel 
led  in  paragraph  (b)(2)  of  this 
ion 
le  value  of  £200  for  the  "edge 
9t"  fuel,  as  defined  in 
Bgraphs  (c)(l)(iv)(C)  and  (D)  of 
section 

le  value  of  £300  for  the  "edge 
target"  fuel,  as  defined  in 
par  igraphs  (c)(l)(iv)(C)  and  (D)  of 
thii  section 
ARO«=  "he  value  of  ARO  for  the  "edge 
tai^  et"  fiiel.  as  defined  in 
pai  Igraphs  (c)(l)(iv)(C)  and  (D)  of 
this  section. 

(C)  D  ring  Phase  I,  the  "edge  target" 
fuel  slu  1  be  identical  to  the  target  fuel 
for  all  fi  lel  parameters,  with  the 
foUowii  Lg  exceptions: 

(1)  If  the  E200  level  of  the  target  fiiel 
is  less  tban  33  volume  percent,  then  the 
E200  va  lue  for  the  "edge  target"  fuel 
shall  be  set  equal  to  33  volume  percent. 

(2)  If  he  aromatics  level  of  the  tai^get 
fuel  is  I  iss  than  18  volume  percent,  then 
the  AR(  I  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  18  volume  percent. 

(3)  If  he  aromatics  level  of  the  target 
fuel  is  { reater  than  46  volume  percent, 
then  th<  ARO  value  for  the  "edge  target" 
fuel  sha  1  be  set  equal  to  46  volimie 
percent^ 


Phasel 


Lxmer 
linvt 


33.00 
72.00 
18.00 


Higher  limH 


65.83 

Wariat)le 
46.00 


Phasel 


Lower 
limit 


33.00 
72.00 

laoo 


Higher  limit 


65.52 

^Variable 
46.00 


(4)U 


he  £300  level  of  the  target  fuel 


is  less  t  lan  72  volume  percent,  then  the 


£300  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  72  volume  percent 

(5)  If  the  £300  level  of  the  target  fuel 
is  greater  than  95  volume  percent,  then 
the  E300  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  95  volume  percent 

(6)  If  [80.32+(0.390xARO)]  exceeds  94 
for  the  target  fuel,  then  the  E300  value 
for  the  "edge  target"  fuel  shall  be  set 
equal  to  94  volume  percent. 

(7)  If  the  £200  level  of  the  target  fuel 
is  less  than  33  volume  percent,  then 
AE200  shall  be  set  equal  to  (£200-33 
volume  percent). 

(8)  If  the  E200  level  of  the  target  fuel 
equals  or  exceeds  33  volume  percent, 
then  AE200  shall  be  set  equal  to  zero. 

(9)  If  the  aromatics  level  of  the  target 
■fuel  is  less  than  18  volume  percent,  then 
AARO  shall  be  set  equal  to  (ARO- 18 
volume  percent).  If  the  aromatics  level 
of  the  target  fuel  is  less  than  10  volume 
percent,  then  AARO  shall  be  set  equal  to 
8  volume  percent. 

(10)  If  the  aromatics  level  of  the  target 
fuel  is  greater  than  46  volume  percent, 
then  AARO  shall  be  set  equal  to 

(ARO -46  volume  percent). 

(11)  U  neither  of  the  conditions 
estabhshed  in  paragraphs  (c)(l)(iv)(C)r8/ 
and  (9)  of  this  section  are  met.  then 
AARO  shall  be  set  equal  to  zero. 

(12)  If  the  £300  level  of  the  target  fuel 
is  less  than  72  volimie  percent,  then 
£300  shall  be  set  equal  to  (£300  -  72 
volume  percent). 

(13)  If  the  £300  level  of  the  target  fuel 
is  less  than  94  volume  percent  and 
(80.32+(0.390xARO)]  also  is  greater  than 
94,  then  AE300  shall  be  set  equal  to 
(£300  -  94  volume  percent).  If  the  £300 
level  of  the  tai<get  fuel  is  greater  than  95 
volimie  percent  and 

[80.32-t-(0.390xARO)]  also  is  greater  than 
94,  then  AE300  shall  be  set  equal  to  1 
volume  percent 

(14)  If  neither  of  the  conditions 
established  in  paragraphs 
{c){l)[iv){C)(ll)  and  (12)  of  this  section 


are  met,  then  AE300  shall  be  set  equal 
to  zero. 

(D)  During  Phase  II,  the  "edge  target" 
fuel  is  identical  to  the  target  fuel  for  all 
fiiel  parameters,  with  the  following 
exceptions: 

(1)  If  the  E200  level  of  the  target  fuel 
is  less  than  33  volume  percent,  then  the 
£200  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  33  volume  percent. 

(2)  If  the  aromatics  level  of  the  target 
fuel  is  less  than  18  volume  percent,  then 
the  ARO  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  18  volume  percent. 

(3)  If  the  aromatics  level  of  the  target 
fuel  is  greater  than  46  volume  percent, 
then  the  ARO  value  for  the  "edge  target" 
fuel  shall  be  set  equal  to  46  volume 
percent. 

(4)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  volume  percent,  then  the 
£300  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  72  volume  percent. 

(5)  If  the  E300  level  of  the  target  fuel 
is  greater  than  95  volume  percent,  then 
the  £300  value  for  the  "edge  target"  fiiel 
shall  be  set  equal  to  95  volume  percent. 

(6)  If  l79.75+(0.385xARO))  exceeds  94 
for  the  target  fuel,  then  the  E300  value 
for  the  "edge  target"  fuel  shall  be  set 
equal  to  94  volume  percent. 

(7)  If  the  £200  level  of  the  target  fuel 
is  less  than  33  volume  percent,  then 
AE200  shall  be  set  equal  to  (E200  -  33 
volume  percent). 

(8)  If  the  £200  level  of  the  target  fuel 
equals  or  exceeds  33  volume  percent, 
then  AE200  shall  be  set  equal  to  zero. 

(9)  If  the  aromatics  level  of  the  target 
fuel  is  less  than  18  volume  percent  and 
greater  than  or  equal  to  10  volume 
percent,  then  AARO  shall  be  set  equal  to 
(ARO- 18  volume  percent).  If  the 
aromatics  level  of  the  target  fuel  is  less 
than  10  volume  percent,  then  AARO 
shall  be  set  equal  to  8  volume  percent. 

(10)  If  the  aromatics  level  of  the  tai3et 
fuel  is  greater  than  46  volume  percent, 
then  AARO  shall  be  set  equal  to 

(ARO  -  46  volume  percent). 

(11)  If  neither  of  the  conditions 
established  in  paragraphs  (c)(l)(iv)(D)^aj 
and  (9)  of  this  section  are  met,  then 
AARO  shall  be  set  equal  to  zero. 

(12)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  volume  percent,  then 
AE300  shall  be  set  equal  to  (E30'0-  72 
volume  percent). 

flJj  If  the  £300  level  of  the  target  fuel 
is  less  than  94  volume  percent  and 
[79.75-«-(0.385xARO)]  also  is  greater  than 
94.  then  AE300  shall  be  set  equal  to 
(£300  -  94  volume  percent).  If  the  £300 
level  of  the  target  fuel  is  greater  than  95 
volume  percent  and 

[79.75-f  (0.385xARO)]  also  is  greater  than 
94.  then  AE300  shall  be  set  equal  to  1 
volume  percent. 


(14)  If  neither  of  the  conditions 
established  in  paragraphs 
(c)(l)(iv)(D)fIi;  and  (12)  of  this  section 
are  met,  then  ^300  shall  be  set  equal 
to  zero. 

(2)  The  winter  exhaust  VOC  emissions 
performance  of  gasolines  shall  be  given 
by  the  equations  presented  in  paragraph 
(c)(1)  of  this  section  with  the  RVP  value 
set  to  8.7  psi  for  both  the  baseline  and 
target  fuels. 

(3)  The  nonexhaust  VOC  emissions 
performance  of  gasolines  in  VOC 
Control  Region  1  shall  be  given  by  the 
following  equations,  where: 
VOCNEl=Total  nonexhaust  emissions 

of  volatile  organic  compoimds  in 

VOC  Control  Region  1  in  grams  per 

mile 
VOCDIl=Diumal  emissions  of  volatile 

organic  compounds  in  VOC  Control 

Region  1  in  grams  per  mile 
VOCHSl=Hot  soak  emissions  of  volatile 

organic  compoimds  in  VOC  Control 

Region  1  in  grams  per  mile 
VOCRLl=Running  loss  emissions  of 

volatile  organic  compounds  in  VOC 

Control  Region  1  in  grams  per  mile 
VOCRFl=Refueling  emissions  of 

volatile  organic  compounds  in  VOC 

Control  Region  1  in  grams  per  mile 
(i)  During  Phase  I: 
VOCN£l=VOCDIl +VOCHS1 + 

VOCRLl+VOCRFl 
VOCDI1=(0.00736  x  (RVP*))  -  (0.0790  x 

RVPl+0.2553 
VOCHS1=[0.01557  x  (RVP*)]  -  [0.1671  x 

RVPl+0.5399 
VOCRL1=[0.00279  X  (RVPa)]  -  [0.1096  x 

RVP] -0.7340 
VOCRF1=[0.006668  x  RVPl  -  0.0180 

(ii)  During  Phase  II: 
VOCN£l=VOCDIl+VOCHSl+ 

VOCRLl+VOCRFl 
VOCDI1=[0.007385  x  (RVPz)]- [0.08981 

x  RVPl+0.3158 
VOCHS1=[0.006654  x 

(RVPz)]  -  [0.08009  x  RVPl+0.2846 
VOCRL1=[0.017768  x  (RVPz)]  -  [0.18746 

X  RVPl+0.6146 
VOCRF1=[0.0004767  x  RVPl+0.011859 

(4)  The  nonexhaust  VOC  emissions 
performance  of  gasolines  in  VOC 
Control  Region  2  shall  be  given  by  the 
following  equations,  where: 
VOCNE2=Total  nonexhaust  emissions 

of  volatile  organic  compounds  in 
VOC  Control  Region  2  in  grams  per 
mile 

V0CDI2=Diumal  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  2  in  grams  per  mile 

VOCHS2=Hot  soak  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  2  in  grams  per  mile 

VOCRL2=Running  loss  emissions  of 
volatile  organic  compounds  in  VOC 
Control  Region  2  in  grams  per  mile 


VOCRF2=Refueling  emissions  of 

volatile  organic  compounds  in  VOC 

Control  Region  2  in  grams  per  mile 
(i)  During  Phase  I: 
VOCN£2=VOCDl2+VOCHS2 

+VOCRL2+VOCRF2 
VOCDI2=[0.006818  X  (RVP*))  -  [0.07682 

X  RVPl+0.2610 
VOCHS2=[0.014421  x 

(RVPz)]  -  [0.16248  X  RVPl+0.5520 
VOCRL2=[0.016255  x  (RVPa))  -  [0.1306 

X  RVPJ+0.2963 
VOCRF2=[0.006668  x  RVP)  -  0.0180 

(ii)  During  Phase  II: 
V0CNE2= VOCDI2+VOCHS2+ 

VOCRL2+VOCRF2 
VOCDI2=[0.004775  x  (RVPa))  -  [0.05872 

X  RVPl+0.21306 
VOCHS2=[0.006078  x 

(RVP2))  -  [0.07474  X  RVP|+0.27117 
VOCRL2=[0.016169  x  (RVP2)1±[0.17206 

X  RVPl+0.56724 
VOCRF2=[0.004767  x  RVPI+0.011859 

(5)  Winter  VOC  emissions  shall  be 
given  by  VOC£,  as  defined  in  paragraph 
(c)(2)  of  this  section,  using  the 
appropriate  baseline  emissions  given  in 
paragraph  (b)(3)  of  this  section.  Total 
nonexhaust  VOC  emissions  shall  be  set 
equal  to  zero  under  winter  conditions. 

(6)  Total  VOC  emissions,  (i)  Total 
summer  VOC  emissions  shall  be  given 
by  the  following  equations: 
VOCS1=(VOCE/1000)+VOCNE1 
VOCS2=(VOC£/1000)+VOCNE2 
VOCSl=Total  summer  VOC  emissions 

in  VOC  Control  Region  1  in  terms 

of  grams  per  mile 
VOCS2=TotaI  summer  VOC  emissions 

in  VOC  Control  Region  2  in  terms 

of  grams  per  mile 
(ii)  Total  winter  VOC  emissions  shall 
be  given  by  the  following  equations: 
VOCW=(VOCE/1000) 
VOCW=Total  winter  VOC  emissions  in 

terms  of  grams  per  mile 

(7)  Phase  I  total  VOC  emissions 
performance,  (i)  The  total  summer  VOC 
emissions  performance  of  the  target  fuel 
in  percentage  terms  from  baseline  levels 
shall  be  given  by  the  foUowang 
equations  during  Phase  I: 
VOCS1%=[100%  X  (VOCSl  - 1.306  *g/ 

mi)]/{1.306g/mi) 
VOCS2%=[100%  X  (V0CS2- 1.215  g/ 

mi)l/(1.215  g/mi) 
VOCl%=Percentage  change  in  VOC 

emissions  from  basehne  levels  in 

VOC  Control  Region  1 
VOC2%=Percentage  change  in  VOC 

emissions  from  baseline  levels  in 

VOC  Control  Region  2 
(ii)  The  total  winter  VOC  emissions 
performance  of  the  target  fuel  in 
percentage  terms  &t)m  baseline  levels 
shall  be  given  by  the  following 
equations  during  Phase  I: 


VOCW%=[100%  X  (VOCW- 0.660  g/ 

mi)]/(0.660  g/mi) . 
VOCW%=Percentage  change  in  winter 

VOC  emissions  from  baseline  levels 
(8)  Phase  n  total  VOC  emissions 
performance,  (i)  The  total  summer  VOC 
emissions  performance  of  the  target  fuel 
in  percentage  terms  from  baseline  levels 
shall  be  given  by  the  following 
equations  during  Phase  II: 

VOCS1%=[100%  X  (VOCSl  - 1.4663  g/ 

mi)I/(1.4663  g/mi) 
VOCS2%=[100%  X  (V0CS2- 1.3991  g/ 
mi)]/(1.3991  g/mi) 
(ii)  The  total  winter  VOC  emissions 
performance  of  the  target  fuel  in 
percentage  terms  fit>m  baseline  levels 
shall  be  given  by  the  following  equation 
during  Phase  II: 

VOCW%=(100%  X  CVOC- 1.341  g/mi)]/ 

(1.341  g/mi) 
for 

(d)  NOx  performance.  (1)  The  simmier 
NOx  emissions  performance  of  gasolines 
shall  be  given  by  the  following 
equations: 

NOx=NOx(b)+lNOx(b)  x  Y(t)/100] 

YNOx(t)=t{W|  X  Nn)+(W2  X  HJ  -  Ij  x  100 

where 

NOx=NOx  emissions  in  milligrams/mile 
YNo«(t)=NOx  performance  of  target  fuel 

in  terms  of  percentage  change  from 

baseline 
NOx(b)=Baseline  NOx  emissions  as 

defined  in  paragraph  (b)(2)  of  this 

section  for  the  appropriate  phase 

and  season 
N„=exp  ni(t)/exp  ni(b) 
H„=exp  n2(t)/exp  n2(b) 
Wi=Weighting  factor  for  normal  emitters 

as  defined  in  paragraph  (b)(1)  of 


his  section  for  the  appropriate 
'base 
W2=^  (Weighting  factor  for  higher  emitters 
[S  defined  in  paragraph  (b)(1)  of 
his  section  for  the  appropriate 
'base 
ni(t):  Normal  emitter  NOx  equation  as 
(  efined  in  paragraph  (d)(l)(i)  of  this 
ection,  evaluated  using  the  target 
liel's  properties  subject  to 
•aragraphs  (d)(l)(iii)  and  (iv)  of  this 
:  ection 
n2(tja  Higher  emitter  NOx  equation  as 
<  efined  in  paragraph  (d)(l)(ii)  of 
t  lis  section,  evaluated  using  the 
t  u^et  fuel's  properties  subject  to 

aragraphs  (d)(l)(iii)  and  (iv)  of  this 
section 
ni(b)  :Normal  emitter  NOx  equation  as 
(  efined  in  paragraph  (d)(l)(i)  of  this 
s  ection,  evaluated  using  the  base 
i  lel's  properties 
n2(b)  ^Higher  emitter  NOx  equation  as 
(  efined  in  paragraph  (d)(l)(ii)  of 
t  lis  section,  evaluated  using  the 
I  ase  fuel's  properties 

(i)  Zonsolidated  equation  for  normal 
emittirs. 

ni=(C  .0018571xOXY)+ 
(0.1  O06921XSUL) 
+(t  ,0090744xRVP)+ 
(0.1  i009310xE200)-f 
(0.1  008460xE300)-f 
(0.1  083632xARO)-«- 
(-  >.002774xOLE)+ 
(-  i.63XlO-7xSUL2)+ 
(-  ).000119xARO2)+ 
(0.(  003665XOLE2) 

(ii)  Equation  for  higher  emitters. 
n2=(-  0.00913xOXY)+ 
(0.000252xSUL)+ 
(-6.01397XRVP) 


Table  7.— Allowable  Ranges  of  SUL,  OLE , 


Fuel  parameter 


SUL 
E300 
OLE 
ARO 


(B)  For  fuels  with  SUL,  E300,  OLE 
and  ARO  levels  outside  the  ranges 
defined.in  Table  7  of  paragraph 
(d)(l)(iv)(A)  of  this  section,  YNo,(t)  shall 
be  defined  as: 

For  Phase  I: 

YNOx(t)  =  100%  X  0.82  X  (exp(n,(et))  / 
exp(ni(b))  -■  1]  +  100%  x  0.18  x 
texp(n2(et)  /  exp(n2(b))  -.1]  + 
{(100%  X  0.82  X  [exp(n,(et))  / 
exp(n,(b))]  X  ({((-0.00000133  x 
SULed  +  0.0006921  x  ASUL}  + 


{ 


•(-(0.000931xE200)-«- 

(-0.00401xE300)-«- 

(0.007097XARO) 

+(-0.00276xOLE) 

■i-(0.0003665xOLE2)-i- 

(- 7.995x10 -5XAR02) 

(iii)  Flat  line  extrapolations.  (A) 
During  Phase  I,  fuels  with  olefin  levels 
less  than  3.77  volume  percent  shall  be 
evaluated  with  the  OLE  fitel  parameter 
set  equal  to  3.77  volimie  percent  when 
calculating  NOx  performance  using  the 
equations  described  in  paragraphs 
(dKl)(i)  and  (ii)  of  this  section.  Fuels 
with  aromatics  levels  greater  than  36.2 
volume  percent  shall  be  evaluated  -with 
the  ARO  fuel  parameter  set  equal  to  36.2 
volume  percent  when  calculating  NOx 
performance  using  the  equations 
described  in  paragraphs  (d)(l)(i)  and  (ii) 
of  this  section. 

(B)  During  Phase  n,  fuels  with  olefin 
levels  less  than  3.77  volume  percent 
shall  be  evaluated  with  the  OLE  fuel 
parameter  set  equal  to  3.77  volume 
percent  when  calculating  NOx 
performance  using  the  equations 
described  in  paragraphs  (d)(l)(i)  and  (ii) 
of  this  section.  Fuels  with  aromatics 
levels  greater  than  36.8  volume  percent 
shall  be  evaluated  with  the  ARO  fuel 
parameter  set  equal  to  36.8  volume 
percent  when  calculating  NOx 
performance  using  the  equations 
described  in  paragraphs  (d)(l)(ij  and  (ii) 
of  this  section. 

(iv)  Linear  extrapolations.  (A)  The 
equations  in  paragraphs  {d)(l)(i)  and  (ii) 
of  this  section  shall  be  used  within  the 
allowable  range  of  SUL,  E300,  OLE,  and 
ARO  for  the  appropriate  Phase,  as 
defined  in  the  following  Table  7: 


and  aro  for  the  nox  equations  in  paragraphs  (d)(1)(i)  and 
This  Section 


OF 


Pttase  I 


Low  erxj      High  end 


10.0 
70.0 
3.77 
18.0 


450.0 
95.0 
19.0 
36.2 


Phase  11 


Lowerxj 


10.0 
70.0 
3.77 
18.0 


Higherxl 


450.0 
95.0 
19.0 
36.8 


(-0.000238  xAROet)  + 
0  00836321  X  AARO}  +  {[(0.000733 
X  OLEe.)  -  0.0027741  xAOLE}l}  + 
{  100%  X  0.18  x  Iexp(n2(et))  / 
e  :p(n2(b))l  x  ({!(- 0.0001599  x 
iWlOeJ  +  0.0070971  X  AARO)  + 


{ 


(0.000732  X  OLEei)  -  0.00276)  X 


A  DLE}1} 

For  P  lase  II: 

Ynox(  )  =  100%  X  0.738  X  (exp(n,(et))  / 
e;  :p(n,(b))  -  H  +  100%  x  0.262  x 
(( xp(n2(et)  /  exp(n2(b))  -  1)  + 


{(100%  X  0.738  X  [exp(n,(et))  / 
exp(n,(b))]  X  ({[(-0.00000133  x 
SULeJ  +  0.0006921  x  ASUL}  + 
{[( -  0.000238  X  AROe,)  + 
0.00836321  X  AARO}  +  {[(0.000733 
xOLE«)  -  0.0027741  xAOLE}l}  + 
{[100%  X  0.262  X  [exp(n2(et))  / 
exp(n2(b))l  X  [{[(-0.0001599  x 
AROeJ  +  0.007097)  x  AARO}  + 
{[(0.000732  xOLEm)  -  0.00276)  x 
AOLE}l} 

where 
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ni.  n2=The  equations  defined  in 

paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section. 

et=Collection  of  fuel  parameters  for  the 
"edge  target"  fuel.  These 
parameters  are  defined  in 
paragraphs  (d)(l)(iv)  (C)  and  p)  of 
this  section. 

ni(et)=The  function  ni  evaluated  with 
"edge  target"  fuel  parameters, 
which  are  defined  in  paragraph 
(d)(l)(iv)(C)  of  this  section. 

n2(et)='rhe  function  n2  evaluated  with 
"edge  target"  fuel  parameters, 
which  are  defined  in  paragraph 
(d)(l)(iv)(C)  of  this  section. 

ni(b)=71ie  function  Ui  evaluated  with 
the  appropriate  baseline  fuel 
parameters  defined  in  paragraph 
(b)(2)  of  this  section. 

n2(b)=T'he  function  nj  evaluated  with 
the  appropriate  baseline  fuel 
parameters  defined  in  paragraph 
(b)(2)  of  this  section. 

SULe,=The  value  of  SUL  for  the  "edge 
target"  fuel,  as  defined  in  paragraph 
(d)(l)(iv)(C)  of  this  section. 

ARO«=The  value  of  ARO  for  the  "edge 
target"  fuel,  as  defined  in  paragraph 
(d)(l)(iv)(C)  of  this  section. 

OLEe,=The  value  of  OLE  for  the  "edge 
target"  fuel,  as  defined  in  paragraph 
(d)(l)(iv)(q  of  this  secUon. 
(C)  For  both  Phase  I  and  Phase  n,  the 

"edge  target"  fuel  is  identical  to  the 

target  fuel  for  all  fuel  parameters,  with 

the  following  exceptions: 

(1)  If  the  sulfiir  level  of  the  target  fuel 
is  less  than  10  parts  per  million,  then 
the  value  of  SUL  for  the  "edge  target" 
fuel  shall  be  set  equal  to  10  parts  per 
million. 

(2)  If  the  sulfur  level  of  the  target  fuel 
is  greater  than  450  parts  per  million, 
then  the  value  of  SUL  for  the  "edge 
target"  fuel  shall  be  set  equal  to  450 
parts  per  million. 

(3)  If  the  aromatics  level  of  the  target 
fuel  is  less  than  18  volume  percent,  then 
the  value  of  ARO  for  the  "edge  target" 
fuel  shall  be  set  equal  to  18  volume 
percent. 

(4)  If  the  olefins  level  of  the  target  fuel 
is  greater  than  19  volume  percent,  then 
the  vahie  of  OLE  for  the  "edge  target" 
fuel  shall  be  set  equal  to  19  volume 
percent. 

(5)  If  the  E300  level  of  the  target  fuel 
is  greater  than  95  volume  percent,  then 
the  value  of  E300  for  the  "edge  target" 
fuel  shall  be  equal  to  95  volume  percent. 

(6)  If  the  sulfur  level  of  the  target  fiiel 
is  less  than  10  parts  per  million,  then 
ASUL  shall  be  set  equal  to  (SUL- 10 
parts  per  million). 

(7)  If  the  sulfur  level  of  the  target  fuel 
is  greater  than  450  parts  per  million, 
then  ASUL  shall  be  set  equal  to 

(SUL  -  450  parts  per  million). 


(8)  If  the  sulfur  level  of  the  target  fuel 
is  neither  less  than  10  parts  per  million 
nor  greater  than  450  parts  per  million. 
ASUL  shall  be  set  equal  to  zero. 

(9)  If  the  iiromatics  level  of  the  target 
fuel  is  less  than  18  voliune  percent  and 
greater  than  10  volume  percent,  then 
AARO  shall  be  set  equal  to  (ARO- 18 
volume  percent).  If  the  aromatics  level 
of  the  target  fuel  is  less  than  10  volume 
percent,  then  AARO  shall  be  set  equal  to 
8  volume  percent. 

(10)  If  the  aromatics  level  of  the  target 
fuel  is  greater  than  or  equal  to  18 
volume  percent,  then  AARO  shall  be  set 
equal  to  zero. 

(1 1)  If  the  olefins  level  of  the  target 
fuel  is  greater  than  19  volume  percent, 
then  AOLE  shall  be  set  equal  to 
(OLE  - 19  volimie  percent). 

(12)  If  the  olefins  level  of  the  target 
fuel  is  less  than  or  equal  to  19  volume 
percent,  then  AOLE  shall  be  set  equal  to 
zero. 

(2)  The  winter  NOx  emissions 
performance  of  gasolines  shall  be  given 
by  the  equations  presented  in  paragraph 
(d)(1)  of  this  section  with  the  RVP  value 
set  to  8.7  psi. 

(3)  The  NOx  emissions  performance 
of  the  target  fuel  in  percentage  terms 
from  baseline  levels  shall  be  given  by 
the  following  equations: 

For  Phase  I: 

Summer  NOx%=|100%  x  (NOx -0.660 

g/mi))/(0.660  g/mi) 
Winter  NOx%=[100%  x  (NOx  -  0.750  g/ 

mi)]/(0. 750  g/mi) 
For  Phase  II: 
Summer  NOx%=(l00%  x  (NOx  - 1340 

g/nii)]/(1.340  g/mi) 
Winter  NOx%=[100%  x  (NOx- 1540  g/ 

mi))/(l. 540  g/mi) 
Summer  NOx%=Fercentage  change  in 

NOx  emissions  from  summer 

baseline  levels 
Winter  NOx%=Percentage  change  in 

NOx  emissions  from  winter 

baseline  levels 

(e)  Toxics  performance — (1)  Summer 
toxics  performance,  (i)  Summer  toxic 
emissions  performance  of  gasolines  in 
VOC  Control  Regions  1  and  2  shall  be 
given  by  the  following  equations: 
TOXICSl=EXHBZ  +  FORM  +  ACET  + 

BUTA  +  POM  +  NEBZl 
•roXICS2=EXHBZ  +  FORM  +  ACET  + 

BUTA  +  POM  +  NEBZ2 
where 
TOXICSl=Summer  toxics  performance 

in  VOC  Control  Region  1  in  terms 

of  milligrams  per  mile. 
TOXICS2=Simimer  toxics  performance 

in  VOC  Control  Region  2  in  terms 

of  milligrams  per  mile. 
EXHBZ=Exhaust  emissions  of  benzene 

in  terms  of  milhgrams  per  mile,  as 


determined  in  paragraph  (e)(4)  of 
this  section. 

FORM=Emissions  of  formaldehyde  in 
terms  of  milligrams  per  mile,  as 
determined  in  paragraph  (e)(5)  of 
this  section. 

ACET=Emissions  of  acetaldehyde  in 
terms  of  milhgrams  per  mile,  as 
determined  in  paragraph  (e)(6)  of 
this  section. 

BUTA=Emissions  of  1.3-butadiene  in 
terms  of  milligrams  per  mile,  as 
determined  in  paragraph  (e)(7]  of 
this  section. 

POM=Polycydic  organic  matter 
emissions  in  terms  of  milhgrams 
per  mile,  as  determined  in 
paragraph  (e)(8)  of  this  section. 

NEBZl  =Nonexhaust  emissions  of 

benzene  in  VOC  Control  Region  1  in 
milligrams  per  mile,  as  determined 
in  paragraph  (e)(9)  of  this  section. 

NEBZ2=Nonexhaust  emissions  of 

benzene  in  VOC  Control  Region  2  in 
milligrams  per  mile,  as  determined 
«in  paragraph  (e)(10)  of  this  section, 
(ii)  The  percentage  change  in  summer 

toxics  performance  in  VOC  Control 

Regions  1  and  2  shall  be  given  by  the 

following  equations: 

For  Phase  I: 

TOXICS1%=[100%  x  (TOXICSl  -  48.61 
mg/mi)l/(48.61  mg/mi) 

TOXICS2%=[100%  X  rTOXICS2- 47.59 
mg/mi)l/(47.59  mg/mi) 

For  Phase  II: 

TOXICS1%=[100%  X  (TOXICSl  -86.35 
mg/mi)]/(86.35  mg/mi) 

TOXICS2%=[100%  X  (T0X1CS2- 85.61 
mg/mi)l/(85.61  mg/mi) 

where 

TOXICS  l%=Percentage  change  in 
summer  toxics  emissions  in  VOC 
Control  Region  1  from  baseline 
levels. 

TOXICS2%=Percentage  change  in 
summer  toxics  emissions  in  VOC 
Control  Region  2  bom  baseline 
levels. 
(2)  Winter  toxics  performance,  (i) 

Winter  toxic  emissions  performance  of 

gasolines  in  VOC  Control  Regions  1  and 

2  shall  be  given  by  the  following 

equation,  evaluated  with  the  RVP  set  at 

8.7  psi: 

'roXICW=[EXHBZ  +  FORM  +  ACET  + 
BUTA  ♦  POM) 

where 

TOXlCW=Winter  toxics  performance  in 
VOC  Control  Regions  1  and  2  in 
terms  of  milligrams  per  mile. 

EXHBZ=Exhaust  emissions  of  benzene 
in  terms  of  milligrams  per  mile,  as 
determined  in  paragraph  (e)(4)  of 
this  section. 

FORM=Emissions  of  formaldehyde  in 
terms  of  milligrams  per  mile,  as 
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determined  in  paragraph  (e)(5)  of 

this  section. 
ACETsEmissions  of  acetaldehyde  in 

terms  of  milligrams  per  mile,  as 

determined  in  paragraph  (e)(6)  of 

this  section. 
BUTA=Emissions  of  1.3-butadiene  in 

terms  of  milligrams  per  mile,  as 

determined  in  paragraph  (e)(7)  of 

this  section. 
POM=Polycydic  organic  matter 

emissions  in  terms  of  milligrams 

per  mile,  as  determined  in 

paragraph  (e)(8)  of  this  section, 
(ii)  The  percentage  change  in  winter 
toxics  performance  in  \QC  Control 
Regions  1  and  2  shall  be  given  by  the 
following  equation: 
For  Phase  I: 
TOXIC:W%=[100%x(TOXICW  -  58.36 

mg/mij]  /  (56.36  mg/mi) 
For  Phase  H: 
TOXICW%={  100%x(TOXICW  - 120.55 

mg/mi)]  /  (120.55  mg/mi) 
where  ^ 

TOXICW%=Peicentage  change  in 

vdnter  toxics  emissions  in  VCX^ 

Control  Regions  1  and  2  from 

baseline  levels. 
(3)  Year-round  toxics  performance,  (i) 
Year-roimd  toxics  performance  in  VCX] 
Control  Regions  1  and  2  shall  be  given 
by  the  following  equation  for 
reformulated  and  Clean  Air  Act  baseline 
gasolines: 
TOXICYl=((0.396xTOXICSl)+ 

(0.604XTOXICW)  J 
TOXICY2=[(0.396xTOXICS2)* 

(0.604XTOXICW)  1 
where 
TOXICYl=Year-round  toxics 

performance  in  VCXI  Control  Region 

1  in  terms  of  milligrams  per  mile. 
TOXICSl=Summer  toxics  performance 

in  VOC  Control  Region  1  in  terms 
of  milligrams  per  mile,  as 
determined  in  paragraph  (e)(l)(i)  of 
this  section. 
TOXICY2= Year-round  toxics 

performance  in  VOC  Control  Region 

2  in  terms  of  milligrams  per  mile. 
T0XICS2=Summer  toxics  performance 

in  VOC  Control  Region  2  in  terms 
of  milligrams  per  mile,  as 
determined  in  paragraph  (e)(l)(i)  of 
this  section. 
TOXICVV=Winter  toxics  performance  in 
VOC  Control  Regions  1  and  2  in 
terms  of  miUigrams  per  mile,  as 
determined  in  paragraph  (e)(2)(i)  of 
this  section, 
(ii)  The  percentage  change  in  year- 
round  toxics  performance  in  VOC 
Control  Regions  1  and  2  shall  be  given 
by  the  following  equations: 
For  Phase  I: 


TOXIClri%=(100%x(TOXICYl  -  54.50 
mgfmi)]  /  (54.50  mg/mi) 

TOXIC  '2%.(100%x(TOXICY2- 54.09 
mg  mi)]  /  (54.09  mg/mi) 

For  Pht  se  II: 

TOXIC  '1%»{100%X(TOXICY1  - 107.00 
mg  'mi)]  /  (107.00  mg/mi) 

TOXIC  r2%=(l00%x(TOXICY2  - 106.71 
mg  'mi)j  /  (106.71  mg/mi) 

TOXIC  f'l%=Percentage  change  in  year- 
rou  nd  toxics  emissions  in  VOC 
Coiitrol  Region  1  from  baseline 
lewis. 

TOXIC V2%=Percentage  change  in  year- 
round  toxics  emissions  in  VOC 
Coi  itrol  Region  2  from  baseline 
lev  sis. 


(4) 
begivefa 
subject 
section 


Ethaust  benzene  emissions  shall 

by  the  following  equation, 

to  paragragh  (e)(4)(iii)  of  this 


EXHB2  =BENZ(b) 


IBENl 


10  1) 
(t]  =l( 


101 


+  (BENZ(b)xYBEN(t)/ 
Wi  X  Nb)  +  (W2  x  Hb)  -  ll  X 


where 

EXHB2  =Exhaust  benzene  emissions  in 
mi  ligrams/mile 

YBeN(ti  =Benzene  performance  of  target 
bit  1  in  terms  of  percentage  change 
to  tn  baseline. 

BENZ(  i)=Baseline  benzene  emissions  as 
de  ined  in  paragraph  (b)(2)  of  this 
se<  tion  for  the  appropriate  phase 
an  1  season. 

Nb=exi  bi(t)/expbi(b) 

Hb=exi  b2(t)/exp  bj(b) 

W|=Wc  ighting  factor  for  normal  emitters 
as  defined  in  paragraph  (b)(1)  of 
th  s  section  for  the  appropriate 
Phase. 

W2sW(  ighting  factor  for  higher  emitters 
as  defined  in  paragraph  (b)(1)  of 
th  s  section  for  the  appropriate 
Pbise. 

bi(t)=h  ormal  emitter  benzene  equation, 
as  defined  in  paragraph  (e)(4)(i)  of 
th  s  section,  evaluated  using  the 
tai  ^t  fuel's  propesties  subject  to 
pa  agraph  (e)(4)(iii)  of  this  section. 

b2(t)=F  igher  emitter  benzene  equation 
as  defined  in  paragraph  (e)(4)(ii)  of 
th  s  section,  evaluated  using  the 
tai  jet  fuel's  properties  subject  to 
pa  egraph  (e)(4](iii)  of  this  section. 

b|(b)=l  lormal  emitter  benzene  equation 
as  defined  in  paragraph  (e)(4)(i)  of 
th  s  section,  evaluated  for  the  base 
fu  (I's  properties. 

b2(b)=  ligher  emitter  benzene  equation, 
as  defined  in  paragraph  (e)(4)(ii)  of 
th  s  section,  evaluated  for  the  base 
fuel's  properties. 

(i)  Cbnsolidated  equation  for  normal 
emitte  s. 

b,=(O.0OO6197xSUL)+ 
(40.003376xE200)+ 


(0.0265500xARO)-t- 

(0.2223900XBEN) 
(ii)  Equation  for  higfier  emitters. 
b2=(  -  0.096047xOXY)+ 

(0.0003370xSUL)+ 

(0.0112510xE300)4- 

(0.0118820xARO)+ 

(0.2223180XBEN) 
(iii)  If  the  aromatics  value  of  the  target 
fuel  is  less  than  10  volume  percent,  then 
an  aromatics  value  of  10  volume  percent 
shall  be  used  when  evaluating  the 
equations  given  in  paragraphs  (e)(4)  (i) 
and  (ii)  of  this  section.  If  the  E300  value 
of  the  target  fuel  is  greater  than  95 
volimie  percent,  then  E300  value  of  95 
volume  percent  shall  be  used  when 
evaluating  the  equations  given  in 
paragraphs  (e)(4)  (i)  and  (ii)  of  this 
section. 

(5)  Formaldehyde  mass  emissions 
shall  be  given  by  the  following  equation, 
subject  to  paragraphs  (e)(5)  (iii)  and  (iv) 
of  this  section: 

FORM=FORM(b)+(FORM(b)xYpoRM(t)/ 

100) 
YFORM(t)=l(W,XNf)+(WiXHf)  -  IjxlOO 

where 

FORM=Exhaust  formaldehyde 

emissions  in  terms  of  milligrams/ 
mile. 

YFORM(t)=Formaldehyde  performance  of 
target  fuel  in  terms  of  percentage 
change  from  baseline. 

FORM(b)=Baseline  formaldehyde 
emissions  as  defined  in  paragraph 
(b)(2)  of  this  section  for  the 
appropriate  Phase  and  season. 

Nf=exp  fi(t)/exp  f,(b) 

Hp=exp  f2(t)/exp  f2(b) 

W|=Weighting  factor  for  normal  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
Phase. 

W2sWeighting  factor  for  higher  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
Phase. 

fi(t)=NormaI  emitter  formaldehyde 
equation  as  defined  in  paragraph 
(e)(5)(i)  of  this  section,  evaluated 
using  the  target  fuel's  properties 
subject  to  paragraphs  (e)(5)  (iii)  and 
(iv)  of  this  section. 

f2(t)=Higher  emitter  formaldehyde 
equation  as  defined  in  paragraph 
(e)(5)(ii)  of  this  section,  evaluated 
using  the  target  fuel's  properties 
subject  to  paragraphs  (e)(5)  (iii)  and 
(iv)  of  this  section. 

f  I  (b)=Normal  emitter  formaldehyde 
equation  as  defined  in  paragraph 
(e)(5)(i)  of  this  section,  evaluated  for 
the  base  fuel's  properties. 

f2(b)=Higher  emitter  formaldehyde 
equation  as  defined  in  paragraph 
(e)(5)(ii)  of  this  section,  evaluated 
for  the  base  fuel's  properties. 
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(i)  Consolidated  equation  for  normal 
emitters. 

fi=(  -  0.010226xE300)+ 
(-0.007166xARO)+ 
(0.0462131XMTB) 
(ii)  Equation  for  higher  emitters. 
f2=(-0.010226xE300)+ 
(-0.007166xARO)+ 
(-0.031352xOLE)+ 
(0.0462131XMTB) 
(iii)  If  the  aromatics  value  of  the  target 
fuel  is  less  than  10  volume  percent, 
then  an  aromatics  value  of  10 
volume  percent  shall  be  used  when 
evaluating  the  equations  given  in 
paragraphs  (e)(5)  (i)  and  (ii)  of  this 
section.  If  the  E300  value  of  the 
target  fuel  is  greater  than  95  volume 
percent,  then  an  E300  value  of  95 
volimie  percent  shall  be  used  when 
evaluating  the  equations  given  in 
paragraphs  (e)(5)  (i)  and  (ii)  of  this 
section, 
(iv)  When  calculating  formaldehyde 
emissions  and  emissions  performance, 
oxygen  in  the  form  of  alcohols  which 
are  more  complex  or  have  higher 
molecular  weights  than  ethanol  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ethanol.  Oxygen  in  the  form  of  methyl 
ethers  other  than  TAME  and  MTBE 
shall  be  evaluated  as  if  it  were  in  the 
form  of  MTBE.  Oxygen  in  the  form  of 
ethyl  ethers  other  than  ETBE  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE.  Oxygen  in  the  form  of  non- 
methyl,  non-ethyl  ethers  shall  be 
evaluated  as  if  it  were  in  the  form  ef 
ETBE. 

(6)  Acetaldehyde  mass  emissions 
shall  be  given  by  the  following  equation, 
subject  to  paragraphs  (e)(6)  (iii)  and  (iv) 
of  this  section: 

ACET=ACETCb)+{ACET(b)xYACET(t)/ 
100) 

YACET(t)  =  [(W,xNJ+(W2XHJ  -  IjxlOO 

where 

ACET=Exhaust  acetaldehyde  emissions 

in  terms  of  milUgrams/mile 
YACET(t)=Acetaldehyde  performance  of 

target  fuel  in  terms  of  percentage 

change  from  baseline 
ACET(b)=Baseline  acetaldehyde 

emissions  as  defined  in  paragraph 

(b)(2)  of  this  section  for  the 

appropriate  phase  and  season 
N,=exp  a  1  (t)/exp  a  i  (b) 
H,=exp  azitj/ejTO  a2(b) 
W|=VVeighting  factor  for  normal  emitters 

as  defined  in  paragraph  (b)(1)  of 

this  section  for  the  appropriate 

phase 
W2=Weighting  factor  for  higher  emitters 

as  defined  in  paragraph  (b)(1)  of 

this  section  for  the  appropriate 

phase 
ai(t)=Normal  emitter  acetaldehyde 

equation  as  defined  in  paragraph 


(e)(6)(i)  of  this  section,  evaluated 
using  the  target  fuel's  properties,  ' 
subject  to  paragraphs  (e)(6)  (iii)  and 
(iv)  of  this  section 

a2(t)=Higher  emitter  acetaldehyde 
equation  as  defined  in  paragraph 
(e)(6)(ii)  of  this  section,  evaluated 
using  the  target  fuel's  properties, 
subject  to  paragraphs  (e)(6)  (iii)  and 
(iv)  of  this  section 

ai(b)=Normal  emitter  acetaldehyde 
equation  as  defined  in  paragraph 
(e)(6)(i)  of  this  section,  evaluated  for 
the  base  fuel's  properties 

f2(b)=Higher  emitter  acetaldehyde 
equation  as  defined  in  paragraph 
(e)(6)(ii)  of  this  section,  evaluated 
for  the  base  fuel's  properties 

(i)  Consolidated  equation  for  normal 
emitters. 

a,=(0.0002631xSUL)+ 

(0.0397860xRVP)+ 

(-0.012172xE300)+ 

(-0.005525xARO)+ 

(-0.009594xMTB)+ 

(0.3165800xETB)+(0.2492500xETH) 
(ii)  Equation  for  higher  emitters. 
a2=(0.0GG2627xSUL)+ 

(-0.012157xE300)+ 

(-0.005548xARO)+ 

(-0.055980xMTB)+ 

(0.3164665xETB)+(0.2493259xETH) 
(iii)  If  the  aromatics  value  of  the  target 
fuel  is  less  than  10  volume  percent,  then 
an  aromatics  value  of  10  volume  percent 
shall  be  used  when  evaluating  the 
equations  given  in  paragraphs  (e)(6)  (i) 
and  (ii)  of  this  section.  If  the  E300  value 
of  the  target  fuel  is  greater  than  95 
volume  percent,  then  an  E300  value  of 
95  volume  percent  shall  be  used  when 
evaluating  the  equations  given  in 
paragraphs  (e)(6)  (i)  and  (ii)  of  this 
section. 

(iv)  Whien  calculating  acetaldehyde 
emissions  and  emissions  p'>rformance, 
oxygen  in  the  form  of  alcohols  which 
are  more  complex  or  have  higher 
molecular  weights  than  ethanol  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ethanol.  Oxygen  in  the  form  of  methyl 
ethers  other  than  TAME  and  MTBE 
shall  be  evaluated  as  if  it  were  in  the 
form  of  MTBE.  Oxygen  in  the  form  of 
ethyl  ethers  other  than  ETBE  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE.  Oxygen  in  the  form  of  non- 
methyl,  non-ethyl  ethers  shall  be 
evaluated  as  if  it  were  in  the  form  of 
ETBE. 

(7)  1 ,3-butadiene  mass  emissions  shall 
be  given  by  the  following  equations, 
subject  to  paragraph  (e](7)(iii)  of  this 
section: 

BUTA=BUTA(b)+(BUTA(b)xYBin-A(t)/ 

100) 
YBm-A(t)=l(w,xNd)+(w2xHJ  -  IjxlOO 


where 

BUTAsExhaust  1,3-butadiene  emissions 
in  terms  of  milligrams/mile 

YBUTA(t)=l,3-butadiene  performance  of 
target  fuel  in  terms  of  percentage 
change  from  baseline 

BUTA(b)=Baseline  1,3-butadiene 

emissions  as  defined  in  paragraph 
(b)(2)  of  this  section  for  the 
appropriate  phase  and  season 

Nd=exp  di(t)/exp  di(b) 

H<i=exp  d2(t)/exp  d2(b) 

W|= Weigh  ting  factor  for  normal  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
phase 

W2= Weighting  factor  for  higher  emitters 
as  defined  in  paragraph  (b)(1)  of 
this  section  for  the  appropriate 
Phase. 

di(t)=Normal  emitter  1.3-butadiene 
equation  as  defined  in  paragraph 
(e)(7)(i)  of  this  section,  evaluated 
using  the  target  fuel's  properties, 
subject  to  paragraph  (e)(7)(iii)  of 
this  section. 

d2(t)=Higher  emitter  1,3-butadiene 
equation  as  defined  in  paragraph 
(e)(7](ii)  of  this  section,  evaluated 
using  the  target  fuel's  properties, 
subject  to  paragraph  (e)(7)(iii)  of 
this  section. 

di(b)=Normal  emitter  1,3-butadiene 
equation  as  defined  in  paragraph 
(e](7)(i)  of  this  section,  evaluated  for 
the  base  fuel's  properties. 

d2(b)=Higher  emitter  1.3-butadiene 
equation  as  defined  in  paragraph 
(e)(7)(ii)  of  this  section,  evaluated 
for  the  base  fuel's  properties, 
(i)  Consolidated  equation  for  normal 

emitters. 

d,=(0.0001552xSUL)+ 
(-0.007253xE200)+ 
(-0.014866xE300)+ 
(-0.004005xARO)+ 
(0.0282350xOLE) 
(ii)  Equation  for  higher  emitters. 

d2=(-0.060771xOXY)+ 
(- 0.00731  lxE200)+ 
(-0.0G8058xE300)+ 
(-0.004005xARO)+ 
(0.G436960XOLE) 
(iii)  If  the  aromatics  value  of  the  target 

fuel  is  less  than  10  volume  percent,  then 

an  aromatics  value  of  10  volume  percent 

shall  be  used  when  evaluating  the 

equations  given  in  paragraphs  (e)(7)  (i) 

and  (ii)  of  this  section.  If  the  E300  value 

of  the  target  fuel  is  greater  than  95 

volume:  percent,  then  an  E3G0  value  of 

95  volume  percent  shall  be  used  when 

evaluating  the  equations  given  in 

paragraphs  (e)(7)  (i)  and  (ii)  of  this 

section. 
(8)  Polycyclic  organic  matter  mass 

emissions  shall  be  given  by  the 

following  equation: 
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POM=0.003355xVOCE 
POM=Polycyclic  organic  matter 

emissions  in  terms  of  milligrams 

per  mile 
VOCE=Non-methane,  non-ethane 

exhaust  emissions  of  volatile 

oiganic  compounds  in  grams  per 

mile. 

(9)  Nonexhaust  benzene  emissions  in 
VOC  Control  Region  1  shall  be  given  by 
the  following  equations  for  both  Phase 

I  and  Phase  II: 

NEBZ1=DIBZ1+HSBZ1+RLBZ1+RFBZ1 

HSBZ1=10  X  BEN  x  HSVOCl  x 

I(  -  0.0342  x  MTB)+(  -  0.080274  x 
RVP)+1.4448l 

DIBZ1=10  X  BEN  X  DIVOCl  x  |{  -  0.0290 
xMTB)+{- 0.080274  X 
RVP)+1.3758) 

RLBZ1=10  X  BEN  x  RLVOCl  x 

[( -  0.0342  X  MTB)+(  -  0.080274  x 
RVP)+1.4448l    • 

RFBZ1=10  X  BEN  x  RFVOCl  x 

l(  -0.0296  X  MTB)+{  -  0.081507  x 
RVP)-H.3972] 

where 

NEBZl=Nonexhaust  emissions  of 

volatile  organic  compounds  in  VOC 
Control  Region  1  in  milligrams  per 
mile. 

DIBZl=Diumal  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  1  in  milligrams  per  mile. 

HSBZlsHot  soak  emissions  of  volatile 
organic  compounds  in  VOC  Control 
R^on  1  in  milligrams  per  mile. 

RLBZlsRunning  loss  emissions  of 
volatile  organic  compounds  in  VOC 
Control  Region  1  in  milligrams  per 
mile. 

RFBZl=Refueling  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  1  in  grams  per  mile. 

VOCDIl=DiiunaI  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  1  in  milligrams  per  mile,  as 
determined  in  paragraph  (c)(3)  of 
this  section. 

VOCHSl=Hot  soak  emissions  of  volatile 
organic  compounds  in  VOC  Control 
Region  1  in  milligrams  per  mile,  as 
determined  In  paragraph  (c)(3)  of 
this  section. 

VOCRLl=Rimning  loss  emissions  of 
volatile  organic  compoimds  in  VOC 
Control  Region  1  in  milligrams  per 
mile,  as  determined  in  paragraph 
(c)(3)  of  this  section. 

VOCKFlsRefueUng  emissions  of 

volatile  organic  compoimds  in  VOC 
Control  Region  1  in  milligrams  per 
mile,  as  determined  in  paragraph 
(c)(3)  of  this  section. 

(10)  Nonexhaust  benzene  emissions  in 
VOC  Control  Region  2  shall  be  given  by 
the  following  equations  for  both  Phase 

I  and  Phase  II: 

NEBZ2sDIBZ24HSBZ2-fRLBZ2-fRFBZ2 
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HSBZ2  =10  xBEN  x  HSVOC2  x 

(( -  0.0342  X  MTB)+(  -  0.080274  x 
RV  ')-^1.4448) 

DIBZ2S 10  X  BEN  x  DIVOC2  x  |(  -  0.0290 
xNTB)+(- 0.080274  x 
RV  ')+1.3758l 

RLBZ2.  10  X  BEN  x  RLV0C2  x 

K  -  0.0342  x  MTB)+(  -  0.080274  x 
RV  »)+1.4448) 

RFBZ2^  10  X  BEN  x  RFV0C2  x 

(( -  0.0296  x  MTB)+(  -  0.081507  x 
RV  >)+1.3972) 

where 

NEBZ2  ^Nonexhaust  emissions  of 

voBtile  organic  compounds  in  VOC 
CoBtrol  Region  2  in  milligrams  per 
miJ 

DIBZ24}iumal  emissions  of  volatile 

lie  compounds  in  VOC  Control 
bon  2  in  milligrams  per  mile. 

HSBZ2^Hot  soak  emissions  of  volatile 
mic  compounds  in  VOC  Control 
Reiion  2  in  milligrams  per  mile. 

RLBZ2:  Running  loss  emissions  of 

vol  itile  organic  compounds  in  VOC 
Co:  itrol  Region  2  in  milligrams  per 
ml  9. 

RFBZ2  Refueling  emissions  of  volatile 
oi:g  mic  compounds  in  VOC  Control 
Rej  ion  2  in  grams  per  mile. 

VOCDI  =DiumaI  emissions  of  volatile 
org  mic  compounds  in  VOC  Control 
Re|  ion  2  in  milligrams  per  mile,  as 
det  irmined  in  paragraph  (c)(4)  of 
thii  section. 

VOCH5  2=Hot  soak  emissions  of  volatile 
org  mic  compounds  in  VOC  Control 
Re|  ion  2  in  milligrams  per  mile,  as 
det  >rmined  in  paragraph  (c)(4)  of 
thit  section. 

VOCRL  i=Ruiming  loss  emissions  of 
vol  itile  organic  compounds  in  VOC 
Coi  itrol  Region  2  in  milligrams  per 
mi!  3,  as  determined  in  paragraph 
(c)(  t)  of  this  section. 

VOCRF  tsRefueling  emissioiu  of 

vol  ttile  organic  compounds  in  VOC 
Coi  itrol  Region  2  in  milligrams  per 
mil  3.  as  determined  in  paragraph 
(c)(  I)  of  this  section. 

(f)  Ut  vts  of  the  model.  (1)  The 
equatioi  ts  described  in  paragraphs  (a), 
(c),  and  (d)  of  this  section  shall  be  valid 
only  foi  fuels  with  fuel  properties  that 
fall  in  t  te  following  ranges  for 
reformu  lated  gasolines  and 
convem  ional  gasolines: 

(i)  Fo  reformulated  gasolines: 


Fuelpispefty 


Oxygen 
Sulfur.. 


RVP ... 

E200.- 
E300.. 


Acceptable  range 


0.00-3.70  weight  percent. 
0.0-500.0  parts  per  mfflion 

t>y  weigtiL 
6.4-10.0      pounds      per 

square  inch. 
30.0-70.0  volume  percem. 
70.0-100.0    volume    per- 

oenL 


Fuel  property 

Acceptable  range 

Aromatics  _ 

Olefins 

Benzene  

0.0-50.0  volume  percent 
0.0O-25.0  volume  percent 
0.0-2.0  volume  percent 

(ii)  For  conventional  gasolines: 


Fuel  property 

Acceptat)le  range 

Oxyqen 

0.00-3.70  weight  percent 
0.0-1000.0  parts  per  mf>- 

lion  by  weight 
6.4-1 1 .0       pounds      per 

square  inch. 
30.0-70.0  volume  percent 
70.O-1O0.0    volume    per- 
cent. 
00.0-65.0  volume  percent 
0.0O-30.0  volume  percent 
0.0-4.9  volume  percent 

Sulfur 

RVP 

E200 . 

E300 

Aromatics 

Olefins _...... 

Benzene 

(2)  Fuels  with  one  or  more  properties 
that  do  not  fall  within  the  ranges 
described  in  above  shall  not  be  certified 
or  evaluated  for  their  emissions 
performaiu»  using  the  complex 
emissions  model  described  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section. 

S6a46    Measurement  of  reformulated 
gasollr««  fuel  parameters. 

(a)  Sulfur.  Sulfur  content  shall  be 
determined  using  American  Society  for 
Testing  and  Materials  (ASTM)  standard 
method  D-2622-92.  entitled  "Standard 
Ttis*  Method  for  Sulfur  in  Petroleum 
Products  by  X-Ray  Spectrometry." 

(b)  Olefins.  Olefin  content  shall  be 
deterpiined  using  ASTM  standard 
method  D-1319-%3,  entitled  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption." 

(c)  Reid  vapor  pressure  (RVP).  Raid 
Vapor  Pressure  (RVP)  shall  be 
determined  using  the  procedure 
described  in  40  CFR  part  80,  appendix 
E.  Method  3. 

(d)  Distillation.  (1)  Distillation 
parameters  shall  be  determined  using 
ASTM  standard  method  I>-66-90. 
entitled  "Standard  Test  Method  for 
Distillation  of  Petroleum  Products": 
except  that 

(2)  The  figures  for  repeatability  and 
reproducibility  given  in  degrees 
Fahrenheit  in  Table  9  in  the  ASTM 
method  are  incorrect,  and  shall  not  be 
used. 

(e)  Benzene.  (1)  Benzene  content  shall 
be  determined  using  ASTM  standard 
method  D-3606-92.  entitled  "Standard 
Test  Method  for  Determination  of 
Benzene  and  Toluene  in  Finished  Motor 
and  Aviation  Gasoline  by  Gas 
Chromatography":  except  that 

(2)  Instnunent  parameters  roust  be 
adjusted  to  ensure  complete  resoluti<» 
of  the  benzene,  ethanol  and  methanol 


Federal  Register  /  Vol.  59,  No.  32  /  Wednesday.  February  16.  1994  /  Rules  and  Regulations 


7827 


peaks  because  ethanol  and  methanol 
may  cause  interference  with  ASTM 
standard  method  D-3606-92  when 
present. 

(f)  Aromatics.  Aromatics  content  shall 
be  detennined  by  gas  chromatography 
identi^ing  and  quantising  each 
aromatic  compound  as  set  forth  in 
paragraph  (f)(1)  of  this  section. 

(1)  (i)  Detector.  The  detector  is  an 
atomic  mass  spectrometer  detector 
(MSD).  The  detector  may  be  set  for 
either  selective  ion  or  scan  mode. 

(ii)  Method  A.  (A)  The  initial  study  of 
this  method  used  a  three  component 
internal  standard  using  the  following 
calculations. 

(B)  The  calibration  points  are 
constructed  by  calculating  an  amount 
ratio  and  response  ratio  fur  each  level  of 
a  particular  peak  in  the  instrument's 
calibration  table. 

(C)  The  amount  ratio  is  the  amount  of 
the  compound  di\ided  by  the  amount  of 
the  internal  standard  for  a  given  level. 

(D)  The  response  ratio  is  the  response 
of  the  compound  divided  by  the 
response  of  the  internal  standard  at  this 
level 

(E)  The  equation  for  the  curve  through 
the  caUbration  points  is  calcxilated  using 
the  type  fit  aiul  origin  handling 
sf>ecified  in  the  instrument's  calibration 
table.  In  the  inltifil  study  the  Bt  was  a 


second  degree  polynomial  including  a 
forced  zero  for  the  origin. 

(F)  The  response  of  the  compound  in 
a  sample  is  divided  by  the  response  of 
the  internal  standard  to  provide  a 
response  ratio  for  that  compound  in  the 
sainple. 

(G)  A  corrected  amoimt  ratio  for  the 
unknown  is  calculated  using  the  curve 
fit  equation  determined  in  paragragh 
(0{l)(ii)(E)  of  this  section. 

(H)  The  amount  of  the  aromatic 
compound  is  equal  to  the  corrected 
amount  ratio  times  the  Amount  of 
Internal  Standard. 

(I)  The  total  aromatics  in  the  sample 
is  the  sum  of  the  amounts  of  the 
individual  aromatic  comfxiunds  in  the 
sample. 

(J)  An  internal  standard  solution  can 
be  made  with  the  following  compounds 
at  the  listed  concentrations  in  volume 
percent.  Also  hsted  is  the  Chemical 
Abstracts  Service  Registry  Number 
(CAS),  atomic  mass  unit  (amu)  on  whidi 
the  detector  must  be  set  at  the 
corresponding  retention  time  if  used  in 
the  selective  ion  mode,  retention  times 
in  minutes,  and  boiling  pxjint  in  "C 
(Other,  similar,  boiling  point  materials 
can  be  used  which  are  not  found  in 
gasoline.)  Retention  times  are 
approximate  and  apply  only  to  a  60 
meter  capillary  column  used  in  the 


initial  study.  Other  columns  and 
retention  times  can  be  used. 

(1)  4-methyl-2-pentanone.  50  vol% 
[108-10-1],  43.0  amu,  22.8  min..  bp 
118: 

f^; benzyl  alcohol,  25  vol%,  [100-51- 
6)..108  amu.  61.7  min..  bp  205; 

(3)  1-octanol.  [111-87-5).  25  vol%, 
56.0  amu,  76.6  min.,  bp  196; 

(K)  At  least  two  calibration  mixtures 
which  bracket  the  measured  total 
aromatics  concentration  must  be  made 
with  a  representative  mixture  of 
aromatic  compounds.  The  materials  and 
concentrations  used  in  the  highest 
concentration  calibration  level  in  the 
initial  study  for  this  method  are  Usted 
in  this  paragraph  (f)(l)(ii)(K).  Also  listed 
is  the  Chemical  Abstracts  Service 
Registry  Number  (CAS),  atomic  mass 
unit  (amu)  on  which  the  detector  must 
be  set  for  the  corresponding  retention 
time  if  used  in  the  selective  ion  mode, 
retention  times  in  minutes,  and  in  some 
cases  boiling  point  in  "C.  The  standards 
are  made  in  2.2,4-trimethylpentane  (iso- 
octane),  (540-84-1).  Other  aromatic 
compounds,  and  retention  times  may  be 
acceptable  as  long  as  the  aromatic 
values  produced  meet  the  criteria  found 
in  the  quality  assurance  section  for  the 
aromatic  methods. 


Compound 


Benzene 

Methylbenzene 

Ethyftieruene 

1.3-Oimethylbenzene  1 ,4-Oimethylbenzeoe 

1 ,2-dimethylbenzene „ „ 

(1  -methyle(hyf)-t>eruene 

Propylbenzene _ 

1-ethy»-2-mefhyt)enzene 

1  J2.4-lrimethyt)eozer»e „ 

1-ethyl-2-me(hybenzene - 

1>diettiylber)zene 

Butylbenzene 

1-rn9lhyt-2-(1-mett»yWhy»)-benzeoe 

1-ethy^^3-methyK>enz8ne  .__ 

1 -methy»-4-lsoi)ropylbenzene 
2-ethyt-13-dimethy<benzene  .. 
2-methylpropyft)enzen6 


Con- 
centra- 
tions vol 
% 


1-methyt-3-{1-methytethy1)-benzene  . 

1-mettiyt-3-p»opyR>enzene 

2-ethyt-l,4-dime<hyt)enzene 

l-methyt-4-(me«iy»elhyl)-benzeoe  .... 

1-ethyW.4-dhnethyt>enzene 

(1 ,1-dimelhyMhy)-3-methy«benzene 

1-elhyt-2>dime(tiyt)enzene 

H1,1-dimethylelhyt)-3-fnethylben2ene 

1-ethyt-1.4-dimet>^rt)enzene  

2-ethj4-1>dlmethyt)en2ene  

1-ethy*-3,S<fimethyt>enzene  

i-2.4>l9tramethyt)enzene 

Pentyft)ermne  »..»-_.«.„........._ _...„. 

Naphthalene 

3.5dm8Sq44KM)uly«)enzene 


2.25 
2.5 
2.25 
5 
10 
2.25 
2.25 
2.25 
2.25 
2.25 
2.25 
2.25 
2.25 
2.2S 
2.25 
2.25 
2.25 
2.25 
225 
2.25 
2.25 
2.25 
225 
22S 
225 
22S 
225 
225 
225 
22S 
225 
225 


CASNa 


71-4^-2 
108-88-3 
100-41-4 
108-38-^ 

95-47-6 
620-14-4 
103-65-1 
611-14-3 

95-63-6 
611-14-4 
141-93-6 
104-51-« 

620-14-4 

9&-87-6 

2870-04-4 

538-93-2 

535-77-3 

1074-43-7 

1758-88-9 

934-60-9 

874-41-« 

27138-21-2 

933-98-2 

17S-38-3 

874-41-9 

2870-04-4 

934-74-7 

95-83-2 

538-68-1 

191-2(M 

9fr-1»-1 


AlUlU 


78 

91 

91 

91 

91 

105 

91 

105 

105 

105 

119 

91 

119 

105 

119 

119 

91 

119 

105 

119 

119 

119 

133 

119 

133 

119 

119 

119 

119 

91 

128 

147 


Retention 
time,  min. 


18.9 
25.5 
34.1 
35.1 
38.1 
42.8 
48.0 
49.3 
50.9 
53.3 
56.6 
60.7 
63.9 
642 
69.0 
73.0 
TSJO 
75.6 
78.9 
832 
83.4 
85.7 
87.3 
88.7 
88.4 
94J 

ioa9 

102.5 
115.9 
118 
1t&4 
11S.S| 


BoilirMpoint. 


8ai 

111 

1382 
136-138 
144 

1592 

16S 

160 

WS 

181 

163 


177 


187 


197 

"iw" 

20&S 
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(iii)  Method  B.  (A)  Use  a  percent 
normalized  fonnat  to  determine  the 
concentration  of  the  individual 
compounds.  No  internal  standard  is 
used  in  this  method. 

(B)  The  calculation  of  the  aromatic 
compounds  is  done  by  developing 
calibration  curves  for  each  compoimd 
using  the  type  fit  and  origin  handling 
specified  in  the  instrument's  calibration 
table. 

(C)  The  amoimt  of  compound  in  a 
sample  (the  corrected  amount)  is 
calculated  ixsing  the  equation 
determined  in  paragraph  (f](l)(ii)  of  this 
section  for  that  compound. 

(D)  The  percent  normalized  amount  of 
a  compound  is  calculated  using  the 
following  equation: 
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A„  =  100x 


where: 

An  =  percent  normalized  amount  of  a 

compound 
Ac  =  corrected  amount  of  the  compound 
A,  =  sum  of  all  the  corrected  amounts 
for  all  identified  compounds  in  the 
sample 

(£)  The  total  aromatics  is  the  sum  of 
all  the  p)ercent  normalized  aromatic 
amounts  in  the  sample. 

(F)  This  method  allows  quantification 
of  non-aromatic  compounds  in  the 
sample.  However,  correct  quantification 
can  only  be  achieved  if  the  instrument's 
cahbration  table  can  identify  the 
compounds  that  are  responsible  for  at 
least  95  volume  percent  of  the  sample 
and  meets  the  following  quafity  control 
criteria. 

(2)  Quality  assurance,  (i)  The 
performance  standards  will  be  from 
repeated  raeasiirement  of  the  calibration 
mixtme,  standard  reference  material,  or 
pro(yss  control  gasoline.  The 
imcertainty  in  the  measured  aromatics 
percentages  in  the  standards  must  be 
less  than  2.0  volume  percent  in  the  fuel 
at  a  95%  confidence  level. 

(ii)  If  the  bias  of  the  standard  mean  is 
greater  than  2%  of  the  theoretical  value, 
then  the  standard  measurement  and 
measurements  of  all  samples  measured 
subsequent  to  the  previous  standard 
measurement  that  met  the  performance 
criteria  must  be  repeated  after  re- 
calibrating the  instrument. 

(iii)  Replicate  samples  must  be  within 
3.0  volume  percent  of  the  previous 
sample  or  within  2.0  volume  percent  of 
the  mean  at  the  95%  confidence  level. 

(3)  Alternative  test  method,  (i)  Prior  to 
January  1, 1997,  any  refiner  or  importer 
may  determine  aromatics  content  using 

.  ASTM  standard  method  E>-1319-93. 
entitled  "Standard  Test  Method  for 


HyArocarbon  Types  in  Liquid  Petroleiun 
Pro  ducts  by  Fluorescent  Indicator 
Ad  ;orption,"  for  purposes  of  meeting 
an)  testing  requirement  involving 
aro  natics  content;  provided  that 

{ i)  The  refiner  or  importer  test  result 
is  c  orrelated  with  the  method  specified 
in  1  paragraph  (f)(1)  of  this  section. 

(  J  Oxygen  and  oxygenate  content 
ant  lysis.  Oxygen  and  oxygenate  content 
sha  1  be  determined  by  the  gas 
chi  amatographic  procedure  using  an 
OX]  genate  flame  ionization  detector 
(G(  l-OFID)  as  set  out  in  paragraphs  (g) 
(1)  through  (8)  of  this  section. 

(  .)  Introduction;  scope  of  application. 
(i) '  1ie  following  single-column,  direct- 
inj(  ction  gas  chromatographic 
pre  cedure  is  a  technique  for  quantifying 
the  oxygenate  content  of  gasoline. 

( i)  'This  method  covers  the 
qui  ntitative  determination  of  the 
ox;  genate  content  of  gasoline  through 
the  use  of  an  oxygenate  flame  ionization 
del  3Ctor  (OFID).  It  is  applicable  to 
inc  ividual  organic  oxygenated 
coi  ipounds  (up  to  20  mass  percent 
ea(  i)  in  gasoline  having  a  final  boiling 
po  nt  not  greater  than  220  'C.  Samples 
ab(  ve  this  level  should  be  diluted  to  fall 
\vi\  lin  the  specified  range. 

(  ii)  The  total  concentration  of  oxygen 
in  he  gasoline,  due  to  oxygenated 
CO]  iponents,  may  also  be  determined 
wi'  h  this  method  by  simimation  of  all 
pel  k  areas  except  for  dissolved  oxygen, 
wa  :er,  and  the  internal  standard. 
Sei  isitivities  to  each  component 
ox  genate  must  be  incorporated  in  the 
ca  nilation. 

v)  All  oxygenated  gasoline 
CO  aponents  (alcohols,  ethers,  etc.)  may 
be  assessed  by  this  method. 

v)  The  total  mass  percent  of  oxygen 
in  he  gasoline  due  to  oxygenated 
CO]  aponents  also  may  be  determined 
wi  h  this  method  by  summing  all  peak 
art  as  except  for  dissolved  oxygen, 
ws  ter,  and  the  internal  standard. 

vi)  Where  trade  names  or  specific 
pr  ducts  are  noted  in  the  method, 
eq  livalent  apparatus  and  chemical 
rei  gents  may  be  used.  Mention  of  trade 
na  nes  or  specific  products  is  for  the 
as!  istance  of  the  user  and  does  not 
CO  istitute  endorsement  by  the  U.S. 
Er  kdronmental  Protection  Agency. 

2)  Summary  of  method.  A  sample  of 
ga.  oline  is  spiked  to  introduce  an 
im  emal  standard,  mixed,  and  injected 
inl  0  a  gas  chromatograph  (GC)  equipped 
wi  h  an  OFID.  After  chromatographic 
re!  olution  the  sample  components  enter 
a  <  racker  reactor  in  which  they  are 
st<  ichiometrically  converted  to  carbon 
mi  inoxide  (in  the  case  of  oxygenates), 
el(  mental  carbon,  and  hydrogen.  The 
ca  bon  monoxide  then  enters  a  . 
m  thanizer  reactor  for  conversion  to 


water  and  methane.  Finally,  the 
methane  generated  is  determined  by  a 
flame  ionization  detector  (FID). 

(3)  Sample  handling  and 
preservation,  (i)  Samples  shall  be 
collected  and  stored  in  containers 
which  will  protect  them  from  changes 
in  the  oxygenated  component  contents 
of  the  gasoline,  such  as  loss  of  volatile 
fi-actions  of  the  gasoline  by  evaporation. 

(ii)  If  samples  have  been  refrigerated 
they  shall  be  brought  to  room 
temperatiu^  prior  to  analysis. 

(iii)  Gasoline  is  extremely  flammable 
and  should  be  handled  cautiously  and 
with  adequate  ventilation.  The  vapors 
are  harmful  if  inhaled  and  prolonged 
breathing  of  vapors  should  be  avoided. 
Skin  contact  should  be  minimized. 

(4)  Apparatus,  (i)  A  GC  equipped  with 
an  oxygenate  flame  ionization  detector. 

(ii)  An  autosampler  for  the  GC  is 
highly  recommended. 

(iii)  A  60-m  length,  0.25-mm  ID,  1.0- 
\un  film  thickness,  nonpolar  capillary 
GC  column  (J&W  DB-1  or  equivalent)  is 
recommended. 

(iv)  An  integrator  or  other  acceptable 
system  to  collect  and  process  the  GC 
signal. 

(v)  A  positive  displacement  pipet  (200 
liL)  for  adding  the  internal  standard. 

(5)  Reagents  and  materials.  Gasoline 
and  many  of  the  oxygenate  additives  are 
extremely  flammable  and  may  be  toxic 
over  prolonged  exposure.  Methanol  is 
particularly  hazardous.  Persons 
performing  this  procedure  must  be 
familiar  with  the  chemicals  involved 
and  all  precautions  applicable  to  each. 

(i)  Reagent  grade  oxygenates  for 
internal  standards  and  for  preparation  of 
standard  solutions. 

(ii)  Supply  of  oxygenate-free  gasoline 
for  blank  assi.-ssments  and  for 
preparation  cf  standard  solutions. 

(iii)  Calibration  standard  solutions 
containing  known  quantities  of 
suspected  oxygenates  in  gasoline. 

(iv)  Calibrabon  check  standard 
solutions  prepired  in  the  same  manner 
as  the  calibration  standards. 

(v)  Reference  i  tandard  solutions 
containing  know  a  quantities  cf 
suspected  oxygen^^tes  in  gasoline. 

(vi)  Glass  standard  and  test  sample 
containers  (between  5  and  100  Ml 
capacity)  fitted  with  a  self-sealing 
polytetrafluoroethlece  (PTFE)  faced 
rubber  septum  crimp-on  or  screw-down 
sealing  cap  for  preparation  of  standards 
and  samples. 

(6)  Ca//fcra(ion.— (i)(A)  Calibration 
standards  of  reagent-grade  or  better 
oxygenates  (such  as  methanol,  absolute 
ethanol,  methyl  t-butyl  ether  (MTBE), 
di-i-propyl  ether  (DIPE),  ethyl  t-butyl 
ether  (ETBE),  and  t-amyl  methyl  ether 
(TAME))  are  to  be  prepared 
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gravimetrically  by  blending  with 
gasoline  that  has  been  previously 
determined  by  GC/OFID  to  be  free  of 
oxygenates.  Newly  acquired  stocks  of 
reagent  grade  oxygenates  shall  be 
analyzed  for  contamination  by  GC/FID 
and  GC/OFID  before  use. 

(B)  Required  calibration  standards 
(percent  by  volume  in  gasoline): 


Oxygenate 

Range 
(percent) 

Number 

of  stand- 

Bt^s  (nwv 

imum) 

Methanol  .„ 

0.2&-12.00 
0.2S-12.00 
0.25-12.00 
0.25-15.00 

5 

5 

t-BuCanol 

MTBE 

5 

5 

(ii)  Take  a  glass  sample  container  and 
its  PTFE  faced  rubber  septum  sealing 
cap.  Transfer  a  quantity  of  an  oxygenate 
to  the  sample  container  and  record  the 
mass  of  the  oxygenate  to  the  nearest  0.1 
mg.  Repeat  this  process  for  any 
additional  oxygenates  of  interest  except 
the  internal  standard.  Add  oxygenate- 
free  gasoline  to  dilute  the  oxygenates  to 
the  desired  concentration.  Record  the 
mass  of  gasoline  added  to  the  nearest 
0.1  mg,  and  determine  and  label  the 
standard  according  to  the  mass  percent 
quantities  of  each  oxygenate  added. 
These  standards  are  not  to  exceed  20 
mass  percent  for  any  individual  pure 
component  due  to  potential 
hydrocarbon  breakthrough  and/or  loss 
of  calibration  linearity. 

(iii)  Inject  a  quantity  of  an  internal 
standard  (such  as  2-butanoi)  and  weigh 
the  contents  again.  Record  the 
diHerence  in  masses  as  the  mass  of 
internal  standard  to  the  nearest  0.1  mg. 
The  mass  of  the  internal  standard  shall 
amount  to  between  2  and  6  percent  of 
the  mass  of  the  test  sample  (standard). 
The  addition  of  an  internal  standard 
reduces  errors  caused  by  variations  in 
injection  volumes. 

(iv)  Ensure  that  the  prepared  standard 
is  thoroughly  mixed  and  transfier 
approximately  2  Ml  of  the  solution  to  a 
vial  compatible  with  the  autosampler  if 
such  equipment  is  used. 

(v)  At  least  five  concentrations  of  each 
of  the  expected  oxygenates  should  be 
prepared.  The  standards  should  be  as 
equally  spaced  as  possible  wathin  the 
range  and  may  contain  more  than  one 
oxygenate.  A  blank  for  zero 
concentration  assessments  is  also  to  be 
included.  Additional  standards  should 
be  prepared  for  other  oxygenates  of 
concern. 

(vi)  Based  on  the  recoounended 
chromatographic  operating  conditions 
specified  in  paragraph  (g)(7)(i)  of  this 
section,  determine  the  retention  time  of 
each  oxygenate  component  by  analyzing 


dilute  aliquots  either  separately  or  in 
known  mixtures.  Reference  should  be 
made  to  the  Chemical  Abstracts  Service 
(CAS)  registry  number  of  each  of  the 
analytes  for  proper  identification. 
Approximate  retention  times  for 
selected  oxygenates  under  these 
conditions  are  as  follows: 


Oxygenate 

CAS 

Reterv 
tion 
time 
(min- 
utes) 

Dissotved  oxygen  . 

Water 

Mettianot 

7782-44-7 

7732-18-5 

67-66-1 

64-17-6 

67-64-1 

67-63-0 

75-6S-0 

71-23-8 

1634-04-4 

15892-23-6 

78-83-1 

637-92-3 

71-36-3 

994-05-8 

137-32-6 

5.50 

7.20 

9.10 

12.60 

15X» 

15.70 

laoo 

21.10 
23.60 
26.30 
30.30 
31.10 
33.50 
35.30 
38.10 

Ethanol  

Propaf¥)ne 

2-Propano* _.... 

t-Butano* 

rvPropano* 

MTBE  ._ 

2-Butano( 

»-Butanol  .    

ETBE _.    . 

n-Butanol 

TAME  

hPentanol _. 

(vii)  By  GC/OFID  analysis,  determine 
the  peak  area  of  each  oxygenate  and  of 
the  internal  standard. 

(viii)  Obtain  a  calibration  curve  by 
performing  a  least-squares  fit  of  the 
relative  area  response  factors  of  the 
oxygenate  standards  to  their  relative 
mass  response  factors  as  follows: 
R«.=bJUa+b,(R«,)J 
where: 
R.U  =  relative  area  response  factor  of  the 

ox)rgenate,  Ao/Aj 
V^Ho  -  reLativB  mass  response  factor  of 

the  oxygenate,  Mo/M, 
Ao  =  area  of  the  oxygenate  peak 
Ai  =  area  of  the  internal  standard  peak 
Mo  =  mass  of  the  oxygenate  added  to  the 

calibration  standard 
M,  =  mass  of  internal  standard  added  to 

the  calibration  standard 
bo  =  linear  regression  coefficient 
b|  =  quadratic  regression  coefficient 

(7)  Procedure,  (i)  GC  operating 
conditions: 

(A)  Oxygenate-free  heliiun  carrier  gas: 
1.1  Ml/min  (2  bar).  22.7  cm/sec  at  115 
"C; 

(B)  Carrier  gas  split  ratio:  1:100; 

(C)  Zero  air  FID  fuel:  370  Ml/min  (2 
bar): 

(D)  Oxygenate  free  hydrogen  FID  fuel: 
15  Ml/min  (2  bar); 

(E)  Injector  temperature:  250  "C; 

(F)  Injection  volume:  0.5  pL; 

(G)  Cracker  reactor  temperature: 
sufficiently  high  enough  temperature  to 
ensure  reduction  of  all  hydrocarbons  to 
the  elemental  states  (i.e.,  CH^,  -  >  C  ♦ 
Hi.  etc); 

(H)  FID  temperature:  400  "C;  and 


(I)  Oven  temperatuTB  program:  40  *C 
for  6  mln.  folkwred  by  a  temperature 
increase  of  5  "C/min  to  50  "C,  bold  at 
50  *C  for  5  min.  followed  by  a 
temperature  increase  of  25  *C/min  to 
175  "C,  and  hold  at  175  "C  for  2  min. 

(ii)  Prior  to  analysis  of  any  samples, 
inject  a  sample  of  oxygenate-free 
gasoline  into  the  GC  to  test  for 
hydrocarbon  breakthrough  overloading 
the  cracker  reactor.  If  breakthrough 
occurs,  the  OFID  is  not  operating 
effectively  and  must  be  corrected  before 
samples  can  be  analyzed. 

(iii)  Prepare  gasoline  test  samples  for 
analysis  as  follows: 

(A)  Tare  a  glass  sample  container  and 
its  PTFE  faced  rubber  septum  sealing 
cap.  Transfer  a  quantity  of  the  gasol^e 
sample  to  the  sample  container  and 
record  the  mass  of  the  transferred 
sample  to  the  nearest  0.1  mg. 

(B)  Inject  a  quantity  of  the  same 
internal  standard  (such  as  2-butanol) 
used  In  generating  the  standards  and 
weigh  the  contents  again.  Record  the 
difference  in  masses  as  the  mass  of 
internal  standard  to  the  nearest  0. 1  mg. 
The  mass  of  the  internal  standard  shall 
amount  to  between  2  and  6  percent  of 
the  mass  of  the  test  sample  (standard). 
The  addition  of  an  internal  standard 
reduces  errors  caused  by  variations  in 
injection  volumes. 

(C)  Ensure  that  this  test  sample 
(gasoline  plus  internal  standard)  is 
thoroughly  mixed  and  transfier 
approximately  2  mL  of  the  solution  to 
a  vial  compatible  with  the  autosampler 
if  such  equipment  is  used. 

(iv)  After  GC/OFID  analysis,  identify 
the  oxygenates  in  the  sample  based  on 
retention  times,  determine  the  peak  area 
of  each  oxygenate  and  of  the  internal 
standard,  and  calculate  the  relative  area 
response  factor  for  each  oxygenate. 

(v)  Monitor  the  peak  area  of  the 
internal  standard.  A  larger  than 
expected  peak  area  for  the  internal 
standard  when  analyzing  a  test  sample 
may  indicate  that  this  oxygenate  is 
present  in  the  original  sample.  Prepare 
a  new  aliquot  of  the  sample  without 
addition  of  the  oxygenate  internal 
standard.  If  the  presence  of  the 
ox>'genate  previously  used  as  the 
internal  standard  can  be  detected,  then 
either 

(A)  The  concentration  of  this 
oxygenate  must  be  assessed  by  the 
method  of  standard  additions;  or 

(B)  An  alternative  internal  standard, 
based  on  an  oxygenate  that  is  not 
present  in  the  original  sample,  must  be 
utilized  with  new  cahbration  curves. 

(vi)  Calculate  the  relative  mass 
response  factor  (Rm)  for  each  oxygenate 
based  on  the  relative  area  response 
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fiactor  (Rao)  and  the  calibration  equation 
in  nar^Bph  (g](6)(viii)  of  this  section. 

(vii)Calculate  the  mass  percent  of  the 
oxygenate  in  the  test  sample  according 
to  the  following  equation: 


where: 

Mo%  =  mass  percent  of  the  oxygenate  in 

the  test  sample 
M«  -  mass  of  sample  to  which  internal 
standard  is  added 

(viii)  If  the  mass  percent  exceeds  the 
calibrated  range,  gravimetrically  dilute  a 
portion  of  the  original  sample  to  a 
concentration  within  the  calibration 
range  and  analyze  this  sample  starting 
with  paragraph  (g)(7)(iii)  of  this  section. 

(ix)  Report  the  total  weight  percent 
oxvgen  as  follows: 

(A)  Subtract  the  peak  areas  due  to 
dissolved  oxygen,  water,  and  the 
internal  standard  from  the  total  siunmed 
peak  areas  of  the  chromatogram. 

(B)  Assiune  the  total  summed  peak 
area  solely  due  to  one  of  the  oxyger^ates 
that  the  instrument  is  calibrated  for  and 
determine  the  total  mass  percent  as  that 
oxygenate  based  on  paragraph  (g)(7)(\di) 
of  this  section.  For  simplicity,  chose  an. 
oxygenate  having  one  oxygen  atom  pitr 
molecule. 

(C)  Multiply  this  concentration  by  fie 
molar  mass  of  oxygen  and  divide  by  tlie 
molar  mass  of  the  chosen  oxygenate  to 
determine  the  mass  percent  oxygen  in 
the  sample.  For  example,  if  the  total 
peak  area  is  based  on  MTBE,  multiply 
by  16.00  (the  molar  mass  of  atomic 
oxygen)  and  divide  by  88.15  (the  molar 
mass  of  MTBE). 

(x)  Sufficient  sample  should  be 
retained  to  permit  reanalysis. 

(8)  Quality  control  procedures  and 
accuracy,  (i)  The  laboratory  shall 
routinely  monitor  the  repeatability 
(precision)  of  its  analyses.  The 
recommendations  are: 

(A)  The  preparation  and  analysis  of 
laboratory  duplicates  at  a  rate  of  one  per 
analysis  batch  or  at  least  one  per  ton 
samples,  whichever  is  more  frequent. 


R^M,(.0O%) 
M. 

(Bf  Laboratory  duplicates  shall  be 
earn  d  through  all  sample  preparation 
step!  independently. 

(C  The  range  (R)  for  duplicate 
sam]  les  should  be  less  than  the 
folio  ving  limits: 


Oxyi  enate 


Methinoi 
Methinol 
Ethai  o«  .. 
MTB  ; .... 

DIPE  

ETBI    

TAM  ; .... 


Concentra- 
tion mass 
percent 


0.27-1.07 
1.07-12.73 
1.01-12.70 
0.25-15.00 
0.98-17.70 
1.00-18.04 
1.04-18.59 


Upper  limit  lor 
range  mass  per- 
cent 


0.010+0.043C 

0.053C 

0.053C 

0.0694^.0290 

0.048C 

a074C 

0.060C 


replicates  at  each  of  five  concentrations 
for  each  oxygenate.  The  variation  of 
MTBE  analyses  as  meastired  by  standard 
deviation  was  very  linear  with  respect 
to  concentration.  Where  concentration 
is  expressed  as  mass  percent,  over  the 
concentration  range  of  0.25  to  15.0  mass 
percent  this  relationship  is  described  by 
the  equation: 

standard  deviation=0.00784xC+0.0187 

(2)  The  other  oxygenates  of  interest, 
methanol,  ethanol,  DIPE,  ETBE,  and 
TAME,  had  consistent  coefficients  of 
variation  at  one  mass  percent  and  above: 


whe  e: 

C=((  o+Cd)/2 

Co=<  oncentration  of  the  original  sample 

Cd=(  oncentration  of  the  duplicate 

sample 
R=R  mge.  |Co-Cdl 

(IB  If  the  limits  in  paragraph 
(g)(8  l(i)(C)  of  this  section  are  exceeded, 
the  I  ources  of  error  in  the  analysis 
shot  Id  be  determined,  corrected,  and  all 
ana  yrses  subsequent  to  and  including 
the  ast  dupUcate  analysis  confirmed  to 
be  V  ithin  the  compliance  specifications 
mua  t  be  repeated.  The  specification 
limi  s  for  the  range  and  relative  range  of 
dup  icate  analyses  are  minimum 
perl  )rmance  requirements.  The 
perl  )rmance  of  individual  laboratories 
maj  indeed  be  better  than  these 
min  miun  requirements.  For  this  reason 
it  is  recommended  that  control  charts  be 
util  zed  to  monitor  the  variability  of 
mea  siuements  in  order  to  optimally 
det(  ct  abnonnal  situations  and  ensure  a 
Stat  e  measurement  process. 

(I )  fl  j  For  reference  purposes,  a  single 
lab<  ratory  study  of  repeatability  was 
con  lucted  on  approximately  27 


Oxygenal  i 


Methanol 
Etharwl  ... 

MTBE  

DIPE 

ETBE 


Oxygenate 

Concentration 
mass  percent 

Coeffi- 
cient of 
vari- 
ation 
perc«nt 
of  point 

Methanol 

Ethanol 

DIPE _..- 

ETBE 

1.07-12.73 
1.01-12.70 
0.98-17.70 
1.00-18.04 
1.04-18.59 

1.43 
1.43 
1.29 
2.00 

TAME 

1.62 

(3)  The  relationship  of  standard 
deviation  and  concentration  for 
methanol  between  0.27  and  1.07  mass 
percent  was  very  linear  and  is  described 
by  the  equation: 

standard  de\iation=0.0118xC+0.0027 

(4)  Based  on  these  relationships, 
repeatability  for  the  selected  oxygenates 
at  2.0  and  2.7  mass  percent  oxygen  were 
determined  to  be  as  follows,  where 
repeatability  is  defined  as  the  half  width 
of  the  95  percent  confidence  interval 
(i.e..  1.96  standard  deviations)  for  a 
single  analysis  at  the  stated 
concentration: 


Concentration 


Mass 
percent 
oxygen 


2.0 

2.0 

2.00 

2.0 

2.0 


Mass 
percent 

oxy- 
gertate 


4.00 

5.75 

11.00 

12.77 

12.77 


Volume 
percent 
oxy- 
genate 


3.75 

5.41 

11.00 

13.00 

12.74 


Repeatability 
mass  per- 
cent 


0.11 
0.16 
021 
0.32 
0.50 


Oxygenate 


TAME  .... 
Methanol 
Ethanol  „. 

MTBE  

DIPE 

ETBE 

TAME  


(ii)  The  laboratory  shall  routinely 
monitor  the  acciuticy  of  its  analyses. 
The  recommendations  are: 

(A)  Calibration  check  standards  and 
calibration  standards  may  be  prepared 
from  the  same  oxygenate  stocks  and  by 
the  same  analyst.  However,  calibration 
check  standards  and  calibration 
standards  must  be  prepared  from 
separate  batches  of  the  final  diluted 
standards.  For  the  specification  limits 
hsted  in  paragraph  (g)(8)(ii)(C)  of  this 
section,  the  concentration  of  the  check 
standards  should  be  in  the  range  given 
in  paragraph  (g)(8)(i)(C)  of  this  section. 

(B)  Calibration  check  standards  shall 
be  analyzed  at  a  rate  of  at  least  one  per 
analysis  batch  and  at  least  one  per  10 
samples,  whichever  is  more  frequent. 

(Cj  If  the  measured  concentration  of  a 
calibration  check  standard  is  outside  the 
range  of  100.0%  ±6.0%  of  the 
theoretical  concentration  for  a  selected 
oxygenate  of  1.0  mass  percent  or  above, 
the  sources  of  error  in  the  analysis 
should  be  determined,  corrected,  and  all 
analyses  subsequent  to  and  including 
the  last  standard  analysis  confirmed  to 
be  within  the  compliance  specifications 
must  be  repeated.  The  specification 
limits  for  the  accuracy  of  calibration 
check  standards  analyses  are  minimum 
performance  requirements.  The 


where: 

Vo= Volume  of  sample  (Ml) 

Vi= Volume  of  spiking  standard  added 

(Ml) 
Cm=Measured  concentration  of  spiked 

sample 
Co=Measured  background  concentration 

of  sample 
C,=Known  concentration  of  spiking 

standard 

(J)  If  the  percent  recovery  of  any 
individual  spiked  sample  is  outside  the 
range  100%  ±10%  bom  the  theoretical 
concentration,  then  the  sources  of  error 


perfonnance  of  individual  laboratories 
may  indeed  be  better  than  these 
minimum  requirements.  For  this  reason 
it  is  recommended  that  control  charts  be 
utilized  to  monitor  the  variability  of 
measurements  in  order  to  optimally 
detect  abnormal  situations  and  ensure  a 
stable  measurement  process. 

P)  Independent  reference  standards 
should  be  purchased  or  prepared  from 
materials  that  are  independent  of  the 
calibration  standards  and  calibration 
check  standards,  and  must  not  be 
prepared  by  the  same  analyst.  For  the 
specification  limits  listed  in  paragraph 
(g)(8){ii)(F)  of  this  section,  the 
con^ntration  of  the  reference  standards 
should  be  in  the  range  given  in 
paragraph  (g)(8){i)(C)  of  this  section. 

(E)  Independent  reference  standards 
shall  be  analyzed  at  a  rate  of  at  least  one 
per  analysis  batch  and  at  least  one  per 
100  samples,  whichever  is  more 
fiequent. 

(r)  If  the  measured  concentration  of 
an  independent  reference  standard  is 
outside  the  range  of  100.0%  ±10.0%  of 
the  theoretical  concentration  for  a 
selected  oxygenate  of  1.0  mass  percent 
or  above,  the  soiuces  of  error  in  the 
analysis  should  be  determined, 
corrected,  and  all  analyses  subsequent 
to  and  including  the  last  independent 


%Recoveiy  = 


C  V 


in  the  analysis  must  be  determined  and 
corrected,  and  all  analyses  subsequent 
to  and  including  the  last  analysis 
confirmed  to  be  within  the  compliance 
specifications  must  be  repeated.  The 
maintenance  of  control  charts  is  one 
acceptable  method  or  ensuring 
compliance  with  this  specification. 
(K)  (1)  Either  the  range  (absolute 
difi'erence]  or  relative  range  (but  not 
necessarily  both)  for  duplicate  samples 
shall  be  less  than  the  follovtring  limits: 


CoTKentration 


Mass 

percent 
oxygen 


2.0 
2.7 
2.7 
2.7 
2.7 
2.7 
2.7 


peroenl 
oxy- 


12.77 
5.40 
7.76 
14.88 
17.24 
17.24 
17.24 


Votume 

percent 

oxy- 

gerMte 


1233 
5.07 
7.31 
14.88 
17.53 
17.20 
16.68 


Repeatat)^ 
mass  per- 
cent 


0.41 
0.15 
021 
026 
0.43 
0J7 
0.55 


reference  standard  analysis  confirmed  to 
be  within  the  compliance  specifications 
in  that  batch  must  be  repeated.  The 
specification  limits  for  the  accuracy  of 
independent  reference  standards 
analyses  are  minimum  performance 
requirements.  The  perfonnance  of 
individual  laboratories  may  be  better 
than  these  minimum  requirements.  For 
this  reason  it  is  recommended  that 
control  charts  be  utilized  to  monitor  the 
variability  of  measurements  in  order  to 
optimally  detect  abnormal  situations 
and  ensure  a  stable  measurement 
process. 

(G)  The  preparation  and  analysis  of 
spiked  samples  at  a  rate  of  one  per 
analysis  batch  and  at  least  one  per  ten 
samples. 

(H)  Spiked  samples  shall  be  prepared 
by  adding  a  volume  of  a  standard  to  a 
known  volume  of  sample.  To  ensure 
adequate  method  detection  limits,  the 
volume  of  the  standard  added  to  the 
sample  shall  be  limited  to  5%  or  less 
than  the  volume  of  the  sample.  The 
spiked  sample  shall  be  carried  through 
the  same  sample  preparation  steps  as 
the  background  sample. 

(I)  The  percent  recovery  of  the  spiked 
sample  shall  be  calculated  as  follows: 


»«>%(C„(V+V,)-CV) 


Oxygenate 


Methanol 
Ethanol  .. 
t-Butanol  . 
MTBE  


Concentra- 
tion (volume 
percent) 


1.0-12.0 
3.0-12.0 
3.0-12.0 
3.0-15.0 


Range 


0.55 


Rel- 
ative 
range 
(y(3- 
ume 
per- 
cent) 


72 
7.1 
9.4 
92 


(2)  Relative  range  is  calculated  as 
follows: 
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Rr  = 


200(R) 


where: 

R,=relative  range 
R=range 

Co=concentration  of  the  original  sample 
Cd=concentration  of  the  duplicate 
sample 
(3)  If  the  limits  in  paragraph 
(g)(8)(ii)(K)(2)  of  this  section  are 


re 
ra 
ana 


ranf  9 


Oxyge  late 


Methanol 
Ethanol  .. 
t-Butand 
MTBE  .... 


(4)  Repeatability  is  defined  as  the  half 
width  of  the  95  percent  confidence 
interval  for  a  single  analysis  at  the 
stated  concentration. 

(iii)  The  laboratory  shall  routinely 
monitor  the  accuracy  of  its  analyses.  At 
a  minimiun  this  shall  include: 

(A)  Calibration  check  standards  and 
calibration  standards  may  be  prepared 
from  the  same  oxygenate  stocks  and  by 
the  same  analyst  However,  cafibration 
check  standards  and  calibration 
standards  must  be  prepared  from 
separate  batches  of  the  final  diluted 
standards.  For  the  specification  limits 
listed  in  paragraph  (g](8](iii)(C)  of  this 
section,  the  concentration  of  the  check 
standards  should  be  in  the  range  given 
in  paragraph  (g)(8)(iii)(C)  of  this  section. 

(B)  Calibration  check  standards  shall 
be  analyzed  at  a  rate  of  one  per  analysis 
batch  or  at  least  one  per  ten  samples, 
whichever  is  more  frequent. 

(C)  If  the  measured  concentration  of  a 
calibration  check  standard  is  outside  the 
range  of  100%±10%  percent  of  the . 
theoretical  concentration  for  methanol 
and  ethanol,  or  100%±13%  for  t-butanol 
and  MTBE,  the  sources  of  error  in  the 
analysis  should  be  determined, 
corrected,  and  all  analyses  subsequent 
to  and  including  the  last  standard 
analysis  confirmed  to  be  within  the 
compliance  specifications  must  be 
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exec  eded,  the  sources  of  error  in  the 
ana!  yrsis  should  be  determined, 
con  icted.  and  all  analyses  subsequent 
including  the  last  duplicate 
yrsis  confirmed  to  be  within  the 
com  }liance  specifications  must  be 

:ed.  The  specification  limits  for  the 
and  relative  range  of  duplicate 
yses  are  minimum  performance 
reqi  irements.  The  performance  of 
ind:  lidual  laboratories  may  indeed  be 


better  than  these  minimum 
requirements.  For  this  reason  it  is 
recommended  that  control  charts  be 
utilized  to  monitor  the  variability  of 
measurements  in  order  to  optimally 
detect  abnormal  situations  and  ensure  a 
stable  measurement  process.  For 
reference  purposes,  a  single  laboratory 
study  of  precision  (approximately  35 
replicates)  yielded  the  following 
estimates  of  method  precision: 


Con- 
centration 
(weight 
percent) 


2.0 
2J0 
2.0 
2.0 


Repeatability 
(volume  per- 
cent) 


3.7 
5.4 

8.8 
11.0 


(Percent) 


0.11 
0.24 
0.39 
0.37 


rep<  ated.  The  specification  limits  for  the 
acci  racy  of  calibration  check  standards 
ana  yses  are  minimum  performance 
reqi  irements.  The  performance  of 
ind  vidual  laboratories  may  indeed  be 
bett  !r  than  these  minimum 
requirements.  For  this  reason  it  is 
rec(  mmended  that  control  charts  be 
util  zed  to  monitor  the  variability  of 
met  surements  in  order  to  optimally 
det(  ct  abnormal  situations  and  ensure  a 
stab  e  measurement  process. 

(I  i)  Independent  reference  standards 
sha  1  be  purchased  or  prepared  bom 
mat  trials  that  are  independent  of  the 
cali  )ration  standards  and  calibration 
che  Jc  standards,  and  must  not  be 
pre  tared  by  the  same  analyst.  For  the 
spe  lification  limits  listed  in  paragraph 
(g)(i  l)(iii)(F)  of  this  section,  the 
con  :entration  of  the  reference  standards 
sho  ild  be  in  the  range  given  in 
par  igraph  (g)(8)(iii](C)  of  this  section. 

(I)  Independent  reference  standards 
sha  1  be  analyzed  at  a  rate  of  one  per 
ana  ysis  batch  or  at  least  one  per  100 
san  pies,  whichever  is  more  frequent. 

(  ')  If  the  measured  concentration  of 
an  adependent  reference  standard  is 
out  ide  the  range  of  100%±10%  of  the 
the  iretical  concentration  for  methanol 
anc  ethanol,  or  100%±13%  for  t-butanol 
anq  MTBE,  the  sources  of  error  in  the 


%l  ecovery  = 


where: 

Cc=concentration  of  spiked  sample 

Co=concentration  of  sample  without 

spiking 
Ct=known  concentration  of  spiking 

standard 


analysis  should  be  determined, 
corrected,  and  all  analyses  subsequent 
to  and  including  the  last  independent 
reference  standard  analysis  confirmed  to 
be  within  the  compliance  specifications 
in  that  batch  must  be  repeated.  The 
specification  limits  for  the  accuracy  of 
independent  reference  standards 
analyses  are  minimum  performance 
requirements.  The  performance  of 
individual  laboratories  may  indeed  b« 
better  than  these  minimimi 
requirements.  For  this  reason  it  is 
recommended  that  control  charts  be 
utilized  to  monitor  the  variability  o< 
measurements  in  order  to  optimally 
detect  abnormal  situations  and  ensure  a 
stable  measurement  process. 

(G)  If  matrix  ejects  are  suspected, 
then  spiked  samples  shall  be  prepared 
and  analyzed  as  follows: 

(1)  Spiked  samples  shall  be  prepared 
by  adding  a  volimie  of  a  standard  to  a 
knowm  volume  of  sample.  To  ensure 
adequate  method  detection  limits,  the 
volume  of  the  standard  added  to  the 
sample  should  be  minimized  to  5%  or 
less  of  the  volume  of  the  sample.  The 
spiked  sample  should  be  carried 
through  the  same  sample  preparation 
steps  as  the  background  sample. 

(2)  The  percent  recovery  of  spiked 
samples  should  be  calculated  as  follows: 


100(C,(V„-fV,)-C„V,) 


C  V 


Vo^olume  of  sample 
V,3  krolume  of  spiking  standard  added  to 
the  sample 
(i)  If  the  percent  recovery  of  a  spiked 
san  pie  is  outside  the  range  of  100% 
±1^  %  of  the  theoretical  concentration 


for  methanol  and  ethanol,  or  100% 
±16%  for  t-butanol  and  MTBE,  the 
sources  of  error  in  the  analysis  should 
be  determined,  corrected,  and  all 
analyses  subsequent  to  and  including 
the  last  analysis  confirmed  to  be  within 


the  compliance  specifications  must  be 
repeated.  The  specification  limits  for  the 
accuracy  of  the  percent  recovery  of 
spiked  sample  analyses  are  minimum 
performance  requirements.  The 
performance  of  individual  laboratories 
may  indeed  be  better  than  these 
minimum  requirements.  For  this  reason 
it  is  recommended  that  control  charts  be 
utilized  to  monitor  the  variability  of 
measurements  in  order  to  optimally 
detect  abnormal  situations  and  ensure  a 
stable  measurement  process. 

(9)(i)  Prior  to  January  1. 1997.  and 
when  the  oxygenates  present  are  limited 
to  MTBE,  ETBE.  TAME.  DIPE.  tertlary- 
amyl  alcohol,  and  Ci  to  C4  alcohols,  any 
refiner,  importer,  or  oxygenate  blender 
may  determine  oxygen  and  oxygenate 
content  using  ASTM  standard  method 
D-4815-e3,  entided  "Standard  Test 
Method  for  Determination  of  MTBE. 
ETBE.  TAME,  DIPE,  tertiary-Amyl 
Alcohol  and  Ci  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography,"  for 
purposes  of  meeting  any  testing 
requirement:  provided  that 

(ii)  The  refiner  or  importer  test  result 
is  correlated  with  the  method  set  forth 
in  paragraphs  (g)(1)  through  (g)(8)  of  this 
section. 

(h)  Incorporations  by  reference. 
ASTM  standard  methods  D-3606-92, 
D-1319-93.  I>-4«15-93.  D-2622-92. 
and  D--B6-90  with  the  exception  of  the 
degrees  Fahrenheit  figures  in  Table  9  of 
D-86-90.  are  incorporated  by  reference. 
These  incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(A)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
of  Testing  Materials.  1916  Race  Street. 
Philadelphia.  PA  19103.  Copies  may  be 
inspected  at  the  Air  Docket  Section  (LE- 
131).  room  M-1500,  U.S.  Environmental 
Protection  Agency.  Docket  No.  A-92- 
12. 401  M  Street  SW..  Washington,  DC 
20460  or  at  the  OfBoe  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC 

$ea47   [Reservwq 

>»0.4»   Augmentation  of  ttie  complex 
emlsaion  flKxM  l>y  vehicle  testing. 

(a)  The  provisions  of  this  section 
apply  only  if  a  fuel  claims  emission 
reduction  benefits  from  fuel  parameters 
that  are  not  included  in  the  complex 
emi^on  model  or  complex  emission 
model  database,  or  if  the  values  of  fuel 
parameters  included  in  the  complsx 
emlssioa  model  set  forth  in  §  80.45  Csll 
outside  the  range  of  values  tot  which 
the  complex  emission  model  is  deemed 
valid. 


(b)  To  augment  the  complex  emission 
model  described  at  §  80.45.  the 
following  requirements  apply: 

(1)  The  petitioner  must  (wtain  prior 
approval  from  the  Administrator  for  the 
design  of  the  test  program  before 
beginning  the  vehicle  testing  process. 
To  obtain  approval,  the  petitioner  must 
at  minimum  provide  the  following 
information:  the  fuel  parameter  to  be 
evaluated  for  emission  effects;  the 
number  and  description  of  vehicles  to 
be  used  in  the  test  fleet,  including 
model  year,  model  name,  vehicle 
identification  number  (VIN),  mileage, 
emission  performance  (exhaust  THC 
emission  level),  technology  type,  and 
manufacturer;  a  description  of  the 
methods  used  to  procure  and  prepare 
the  vehicles;  the  properties  of  the  fuels 
to  be  used  In  the  testing  program  (as 
specified  at  §  80.49);  the  pollutants  and 
emission  categories  intended  to  be 
evaluated:  the  precautions  used  to 
ensure  that  the  effects  of  the  parameter 
in  question  are  independent  of  the 
effects  of  other  parameters  already 
included  in  the  model;  a  description  of 
the  quaUty  assurance  procedures  to  be 
used  during  the  test  program;  the 
statistical  analysis  techniques  to  be  used 
in  analj-zing  the  test  data,  and  the 
identity  and  location  of  the  organization 
performing  the  testing. 

(2)  Exhaust  emissions  shall  be 
measured  per  the  requirements  of  this 
section  and  §  80.49  through  §  80.62. 

(3)  The  nonexhaust  emission  model 
(including  evaporative,  running  loss, 
and  refueling  VOC  and  toxics 
emissions)  shall  not  be  augmented  by 
vehicle  testing. 

(4)  The  Agency  reserves  the  right  to 
observe  and  monitor  any  testing  that  is 
performed  pursuant  to  the  requirements 
of  this  section. 

(5)  The  Agency  reserves  the  right  to 
evaluate  the  quality  and  suitability  of 
data  submitted  pursuant  to  the 
requirements  of  this  section  and  to 
reject,  re-analyze,  or  otherwise  evaluate 
such  data  as  is  technically  warranted. 

(6)  Upon  a  showing  saUsfactory  to  the 
Administrator,  the  Administrator  may 
approve  a  petition  to  waive  the 
requirements  of  this  section  and  §  80.49. 
§a0.50(a),§  80.60(d)(3).  and 

§  80.60(d)(4)  in  order  to  better  optimize 
the  test  program  to  the  needs  of  the 
particular  fuel  parameter.  Any  such 
waiver  petition  should  provide 
infwmation  justifying  the  requested 
waiver,  including  an  acceptable 
rationale  and  supporting  data. 
Petitioners  must  obtain  approval  from 
the  Administrator  prior  to  conducting 
testing  for  which  the  requirements  in 
question  are  waived.  "Hie  Administrator 
may  waive  the  noted  requirements  in 


whole  or  in  part,  and  may  impose 
appropriate  conditions  on  any  such 
waiver. 

(c)  In  the  case  of  petitions  to  augment 
the  complex  model  defined  at  §  80.4  *» 
with  a  new  parameter,  the  effect  of  the 
parameter  being  tested  shall  be 
determined  separately,  for  eacn 
pollutant  and  for  each  emitter  class 
category.  If  the  parameter  is  not 
included  in  the  complex  model  but  is 
represented  in  whole  or  in  part  by  one 
or  more  parameters  includ^  in  the 
model,  the  petitioner  shall  be  required 
to  demonstrate  the  emission  effects  of 
the  parameter  in  question  independent 
of  the  efifects  of  the  already-included 
parameters.  The  petitioner  shall  also 
nave  to  demonstrate  the  efiects  of  tlie 
already-included  parameters 
independent  of  the  effects  of  the 
parameter  in  question.  The  emission 
performance  of  each  v^iicle  on  the  fuels 
specified  at  §  80.49,  as  measured 
through  vehicle  testing  in  accordance 
with  §80.50  through  §  80.62.  shall  be 
analyzed  to  determine  the  effects  of  the 
fuel  parameter  being  tested  on 
emissions  according  to  the  following 
procedure: 

(1)  The  analysis  shall  fit  a  regression 
model  to  the  natiual  logarithm  of 
emissions  measured  from  addition  fuels 
1,  2.  and  3  only  (as  specified  at 
§  80.49(a))  and  adjusted  as  per 
paragraph  (c)(lKiv)  of  this  section  that 
includes  the  following  terms: 

(i)  A  term  for  each  vehicle  that  shall 
reflect  the  effect  of  the  vehicle  on 
emissions  independent  of  fuel  . 
compositions.  These  terms  shall  be  of 
the  form  DpcVi.  where  Di  is  the 
coefficient  for  the  term  and  Vi  is  a 
dummy  variable  which  shall  have  the 
value  1.0  for  the  ith  vehicle  and  the 
value  0  for  all  other  vehicles. 

(il)  A  linear  term  in  the  parameter 
being  tested  for  each  emitter  class,  of  the 
form  Apc(P,  -P,  (avg))xEi.  where  A*  is 
the  coefficient  for  the  term.  Pi  is  the 
level  of  the  parameter  in  question.  P| 
(avg)  is  the  average  level  of  the 
parameter  in  question  for  all  seven  test 
fuels  specified  at  §  80.4g(a)(l),  and  E<  is 
a  dummy  variable  representing  emitter 
class,  as  defined  at  §  60.62.  For  normal 
emitters.  Ei^l  and  £3=0.  For  higher 
emitters.  Ei=0  and  Ej^l. 

(iii)  For  the  VOC  and  NO.  models,  a 
squared  tens  in  the  parameter  being 
tMted  for  eadi  emitter  class,  of  the  fonn 
Bp<Pi  -Pi  (avg))2xEi,  where  B|  is  the 
coefficient  for  the  term  and  where  Fi , 
Pi  (avg).  and  £«  are  as  defined  in 
pansraph  (c)(l)(u)  of  this  secUon. 

(iv)  Tb  the  extent  that  the  propeitiee 
of  fuels  1, 2,  and  3  which  are 
incorporated  in  the  complex  model 
differ  in  value  among  the  three  fuels,  the 
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complex  model  shall  be  xised  to  adjust 
the  observed  emissions  from  test 
vehicles  on  those  fuels  to  compensate 
for  those  difiierences  prior  to  fitting  the 
regression  model. 

Iv)  The  A|  and  Bt  terms  and 
coefficients  developed  by  the  regression 
described  in  this  paragraph  (c)  shall  be 
evaluated  against  the  statistical  criteria 
defined  in  paragraph  (e)  of  this  section. 
If  both  terms  satisfy  these  criteria,  then 
both  terms  shall  be  retained.  If  the  Bi 
term  satisfies  these  criteria  and  the  Ai 
term  does  not,  then  both  terms  shall  be 
retained.  If  the  B|  term  does  not  satisfy 
these  criteria,  then  the  Bi  term  shall  be 
dropped  from  the  regression  model  and 
the  model  shall  be  re-estimated.  If,  after 
dropping  the  Bi  term,  the  Ai  term  does 
not  satisfy  these  criteria,  then  both 
terms  shall  be  dropped,  all  test  data 
shall  be  reported  to  EPA,  and  the 
augmentation  request  shall  be  denied. 

(2)  After  completing  the  steps 
outlined  in  paragraph  (c)(1)  of  this 
section,  the  analysis  shall  fit  a 
regression  model  to  a  combined  data  set 
that  includes  vehicle  testing  results 
from  all  seven  addition  fuels  specified 
at  §  80.49(a),  the  vehicle  testing  results 
used  to  develop  the  model  specified  at 
§  80.45,  and  vehicle  testing  results  xised 
to  support  any  prior  augmentation 
requests  which  the  Administrator  deems 
necessary. 

(i)  The  analysis  shall  fit  the  regression 
models  described  in  paragraphs  (c)(2) 
(ii)  through  (v)  of  this  section  to  the 
natviral  logarithm  of  measured 
emissions. 

(ii)  All  regressions  shall  include  a 
term  for  each  vehicle  that  shall  reflect 
the  effect  of  the  vehicle  on  emissions 
independent  of  fuel  compositions. 
These  terms  shall  be  of  the  form  DjXVi, 
where  Di  is  the  coefficient  for  the  term 
and  Vi  is  a  dununy  variable  which  shall 
have  the  value  1.0  for  the  ith  vehicle 
and  the  value  0  for  all  other  vehicles. 
Vehicles  shall  be  represented  by 
separate  terms  for  each  test  program  in 
which  they  were  tested.  The  vehicle 
terms  for  the  vehicles  included  in  the 
test  program  undertaken  by  the 
petitioner  shall  be  calculated  based  on 
the  results  from  all  seven  fuels  specified 
at  §  80.49(a).  Note  that  the  Di  estimates 
for  the  petitioner's  test  vehicles  in  this 
regression  are  likely  to  differ  from  the  Di 
estimates  discussed  in  paragraph 
(c)(l)(i)  of  this  section  since  they  will  be 
based  on  a  different  set  of  fuels. 

(iii)  All  regressions  shall  include 
existing  complex  model  terms  and  their 
coefficients,  including  those 
augmentations  that  the  Administrator 
deems  necessary.  All  terms  and 
coefficients  shall  be  expressed  in 
centered  form. 
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(  v)  All  regressions  shall  include  the 
lini  lar  and  squared  terms,  and  their 
co€  ffidents,  estimated  in  the  final 
reg  -ession  model  described  in  paragraph 
(c)(  1 )  of  this  section. 

( r)  The  VOC  and  NO,  regressions 
sh{  II  include  those  interactive  terms 
wil  1  other  fuel  parameters,  of  the  form 
C«i  j)X(P,-P,  (avg))x(Pj-Pj(avg))xEi. 
wfa  sre  Cki.j)  is  the  coefficient  for  the 
ter  n,  P|  is  the  level  of  the  parameter 
bei  ag  added  to  tl^e  model,  Pi  (avg)  is  the 
avc  rage  level  of  the  parameter  being 
adaed  for  all  seven  addition  fuels 
sp^fied  at  §  80.49(a),  Pj  is  the  level  of 
the!  other  fuel  para.Tieter,  Pj  (avg)  is  the 
centering  value  for  the  other  fuel 
pai  ameter  used  to  develop  the  complex 
mc  del  or  used  in  the  other  parameter's 
au  plantation  study,  and  Ei  is  as  defined 
in  >aragraph  (c)(1)  of  this  section,  which 
art  foimd  to  satisfy  the  statistical 
cri  eria  defined  in  paragraph  (e)  of  this 
se<  tion.  Such  terms  shall  be  added  to 
th<  regression  model  in  a  stepwise 
ma  nner. 

1 3)  The  model  described  in  ' 
pai  agraphs  (c)  (1)  and  (2)  of  this  section 
sh<  II  be  developed  separately  for 
no  mal-emitting  and  higher-emitting 
vel  licles.  Each  emitter  class  shall  be 
treated  as  a  distinct  population  for  the 
pu  "poses  of  determining  regressioa 
CO  ifficients. 

4)  Once  the  augmented  models 

de  icribed  in  paragraphs  (c)  (1)  through 
(3)  of  this  section  have  been  developed, 
thi  y  shall  be  converted  to  an  uncentered 
foi  m  through  appropriate  algebraic 
m<  nipulation. 

5)  The  augmented  model  described 
in  paragraph  (c)(4)  of  this  section  shall 
be  used  to  determine  the  effects  of  the 
pa  ameter  in  question  at  levels  between 
th(  levels  in  Fuels  1  and  3,  as  defined 

at  )  80.49(a)(1),  for  all  fuels  which  claim 
en  ission  benefits  from  the  parameter  in 
qu  sstlon. 

d)(l)  In  the  case  of  petitions  to 
au  ^ent  the  complex  model  defined  at 
§  (  0.45  by  extending  the  range  of  an 
ex  sting  complex  model  parameter,  the 
e£  jct  of  the  parameter  being  tested  shall 
be  determined  separately,  for  each 
po  lutant  and  for  each  technology  group 
an  1  emitter  class  category,  at  levels 
be  ween  the  extension  level  and  the 
ne  irest  limit  of  the  core  of  the  data  used 
to  develop  the  unaugmented  complex 
mi  Kiel  as  follows: 


Fuel  parameter 


Su  fur,  ppm 

RN  P,  psi  

E2  30.  vol  %  .„ 

E3  DO.  vol  % 

Ar  MTiatics,  vd  % 


Data  core  limits 


Lower        Upper 


10 
7 

33 
72 
18 


450 
10 
66 
94 
46 


Fuel  parameter 

Data  core  Bmits 

Lower 

Upper 

Benzene,  vol  % 

Olefins,  vol  % 

0.4 
1 

0 
0 

1.8 
19 

Oxygert.wt%. 

As  ethand 

An  ottiers: 

3.4 
2.7 

(2)  The  emission  performance  of  each 
vehicle  on  the  fuels  specified  at 
§  80.49(b)(2),  as  measured  through 
vehicle  testing  in  accordance  with 
§§  80.50  through  80.62,  shall  be 
analyzed  to  determine  the  effects  of  the 
fuel  parameter  being  tested  on 
emissions  according  to  the  following 
procedure: 

(i)  The  analysis  shall  incorporate  the 
vehicle  testing  data  from  the  extension 
fuels  specified  at  §  80.49(b),  the  vehicle 
testing  results  used  to  develop  the 
model  specified  at  §  80.45,  and  vehicle 
testing  results  used  to  support  any  prior 
augmentation  requests  which  the 
Administrator  deems  necessary.  A 
regression  incorporating  the  following 
terms  shall  be  fitted  to  the  natural 
logarithm  of  emissions  contained  in  this 
combined  data  set: 

(A)  A  term  for  each  vehicle  that  shall 
reflect  the  effect  of  the  vehicle  on 
emissions  independent  of  fuel 
compositions.  These  terms  shall  be  of 
the  form  Di  x  Vi,  where  Di  is  the 
coefficient  for  the  term  and  Vi  is  a 
dummy  variable  which  shall  have  the 
value  1.0  for  the  ith  vehicle  and  the 
value  0  for  all  other  vehicles.  Vehicles 
shall  be  represented  by  separate  terms 
for  each  test  program  in  which  they 
were  tested.  The  vehicle  terms  for  the 
vehicles  included  in  the  test  program 
imdertaken  by  the  petitioner  shall  be 
calculated  based  on  the  results  from  all 
three  fuels  specified  at  §  80.49(b)(2). 

(B)  Existing  complex  model  terms  that 
do  not  include  the  parameter  being 
extended  and  their  coefficients, 
including  those  augmentations  that  the 
Administrator  deems  necessary.  The 
centering  values  for  these  terms  shall  be 
identical  to  the  centering  values  used  to 
develop  the  complex  model  described  at 
§80:45. 

(C)  Existing  complex  model  terms  that 
include  the  parameter  being  extended. 
The  coefficients  for  these  terms  shall  be 
estimated  by  the  regression.  The 
centering  values  for  these  terms  shall  be 
identical  to  the  centering  values  used  to 
develop  the  complex  model  described  at 
§80.45. 

(D)  If  the  unaugmented  VOC  or  NO, 
complex  models  do  not  contain  a 
squared  term  for  the  parameter  being 
extended,  such  a  term  should  be  added 
in  a  stepwise  fashion  after  completing 
the  model  described  in  paragraphs 


(d)(2)(iHA)  through  (C)  of  this  Mctioa. 
The  coefficient  for  this  tann  shall  be 
estimated  by  tlie  regression.  The 
centering  value  for  this  term  shall  be 
identical  to  the  r;»ntwring  value  used  to 
develop  the  complex  model  described  at 
§80.45. 

(E)  The  terms  defined  in  paragraphs 
(d)(2)(i)(q  and  p)  of  this  section  shall 
be  evaluated  against  the  statistical 
criteria  defined  in  paragraph  (e)  of  this 
section. 

(ii)  The  model  described  in  paragraph 
(d)(2)(i)  of  this  section  shall  be 
developed  separately  for  normal- 
emitting  and  higher-emitting  vehicles, 
as  defined  at  §  80.62.  Each  emitter  class 
shall  be  treated  as  a  distinct  population 
for  the  purposes  of  determining 
regression  coefficients. 

(e)  Statisticxil  criteria.  (1)  The 
petitioner  shall  be  required  to  submit 
evidence  with  the  petition  which 
demonstrates  the  statistical  validity  of 
the  regression  described  in  paragraph  (c) 
or  (d)  of  tliis  section,  including  at 
minimum: 

(i)  Evidence  demonstrating  that 
colinearity  problems  are  not  severe, 
including  but  not  limited  to  variance 
inflation  statistics  of  less  than  10  for  the 
second-Order  and  interactive  terms 
included  in  the  regression  model 

(ii)  Evidence  demonstrating  that  the 
regression  residuals  are  normally 
distributed,  including  but  not  limited  to 
the  skewness  and  Kurtosis  statistics  for 
the  residuals. 

(iii)  Evidence  demonstrating  that 
overfitting  and  underfitting  risks  have 
been  balanced,  including  but  not 
limited  to  tlte  use  of  Mallow's  Cp 
criterion. 

(2)  The  petitioner  shall  be  required  to 
submit  evidence  with  the  petition 
which  demonstrates  that  the  appropriate 
terms  have  been  included  in  the 
regression,  including  at  minimum: 

(i)  Descriptions  of  the  analysis 
methods  used  to  develop  the 
regressions,  including  any  computer 
code  used  to  analyze  emissions  data  and 
the  results  of  regression  runs  used  to 
develop  the  proposed  augmentation, 
including  intermediate  regressions 
produced  during  the  stepwise  regression 
process. 

(ii)  Evidence  demonstrating  that  the 
significance  level  used  to  include  terms 
in  the  model  was  equal  to  0.90. 

(f)  The  complex  emission  model  shall 
be  augmented  with  the  results  of  vehicle 
testing  as  follows: 

(1)  The  terms  and  coefficients 
determined  in  paragraph  (c)  or  (d)  of 


this  section  shall  be  used  to  supplement 
the  complex  emission  model  equation 
for  the  corresponding  pollutant  and 
emitter  category.  These  terms  and 
coefficients  shall  be  weij^ted  to  reflect 
tlae  contribution  of  the  emitter  category 
to  in-use  emissions  as  ^wn  at  §  80.45. 

(2)  If  the  candidate  parameter  is  not 
included  in  the  unaugmented  complex 
model  and  is  not  represented  in  whole 
or  in  part  by  one  or  more  parametera 
included  in  the  model,  the  modification 
shall  be  accompUshed  by  adding  the 
terms  and  coefficients  to  the  complex 
model  equation  for  that  pollutant, 
technology  group,  and  emitter  category. 

(3)  If  the  parameter  is  included  in  the 
complex  model  but  is  being  tested  at 
levels  beyond  the  current  range  of  the 
model,  the  terms  and  coefficients 
determined  in  paragraph  (d)  of  this 
section  shall  be  used  to  supplement  the 
complex  emission  model  equation  for 
the  corresponding  pollutant. 

(i)  The  terms  and  coefficients  of  the 
complex  model  described  at  §  80.45 
shall  be  used  to  evaluate  the  emissicms 
performance  of  fuels  with  levels  of  the 
parameter  being  tested  that  are  within 
the  valid  range  of  the  model,  as  defined 
at  §80.45. 

(ii)  The  emissions  performance  of 
fuels  with  levels  of  the  parameter  that 
are  beyond  the  valid  range  of  the 
ujiaugmented  model  shell  be  given  in 
percentage  change  terms  by  100- 
{(100+A)x(100+C)/(100+B)J,  where: 

(A)  "A"  shall  be  set  equal  to  the 
percentage  change  in  emissions  for  ■ 
fuel  with  identical  fuel  property  values 
to  the  fuel  being  evaluated  except  for 
the  parameter  being  extended,  which 
shall  be  set  equal  to  the  nearest  limit  of 
the  data  core,  using  the  unaugmented 
complex  model. 

(B)  "B"  shall  be  set  equal  to  the 
percentage  change  in  emissions  for  the 
fuel  described  in  paragraph  (f)(3)(i)  of 
this  section  according  to  the  augmented 
complex  model. 

(C)  "C"  shall  be  set  equal  to  the 
percentage  change  in  emissions  of  the 
actual  fuel  being  evaluated  using  the 
augmented  complex  model 

(g)  EPA  reserves  the  right  to  analyze 
the  data  generated  during  vehicle 
testing,  to  use  such  analyses  to 
determine  the  validity  of  the 
augmentation  petition,  and  to  use  sudi 
data  to  update  the  complex  model  for 
use  in  certifying  all  reformulated 
gasolines. 

(h)  Duration  of  acceptance  of  emission 
effects  determined  through  vehicle 
testing: 


(1)  If  the  Agency  does  not  accept, 
modify,  or  r^ect  a  particular 
augmentation  for  inclusion  in  an 
updated  complex  model  (performed 
through  rulemaking),  then  the 
augmentation  sliall  remain  in  eOsct 
until  the  next  update  to  the  complex 
model  takes  effect 

(2)  If  the  Agency  does  reject  or  modify 
a  particular  augmentation  for  inrl^fjon 
in  an  updated  complex  model,  then  the 
augmentation  shall  no  long«'  be  able  to 
be  used  as  of  the  date  the  updated 
complex  model  is  deemed  to  take  effect, 
unless  the  following  conditions  and 
limitations  apply: 

(i)  The  augmentation  in  question  may 
continue  to  be  used  by  those  fuel 
suppUere  which  can  prove,  to  the 
Administrator's  satis&ction.  that  the 
fuel  supplier  had  already  b^xm 
producing  a  foel  utiUzing  the 
augmentation  at  the  time  the  revised 
model  is  promulgated. 

(ii)  The  augmmtation  in  question  may 
only  be  used  to  evaluate  the  emissions 
performance  of  fuels  in  confunction 
with  the  complex  emission  model  in 
effect  as  of  the  date  of  production  of  tlie 
fiiels. 

(iii)  The  augmentation  may  only  be 
used  for  three  yean  of  fuel  production, 
or  a  total  of  five  years  from  tlie  date  the 
augmentation  first  took  eiiiBct, 
wliidiever  is  shortn. 

(3)  The  Administrator  shall  determine 
when  sufficient  new  information  on  the 
effocts  of  fuel  properties  on  vehicle 
emissions  has  been  obtained  to  wrairant 
development  of  an  updated  complex 
model 

}80^    Fuetotobeusedlnauginsntlnsate 
complex  emission  model  ttwough  vshtele 
testing. 

(a)  Seven  fuels  (hereinafter  called  the 
"addition  fuels")  shall  be  tested  for  the 
purpose  of  augmenting  tlie  complex 
emission  model  with  a  parameter  not 
ciurently  included  in  the  complex 
emission  model  The  properties  of  the 
addition  fuels  are  specified  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
The  addition  fuels  shall  be  specified 
with  at  least  the  same  level  of  detail  and 
precision  as  in  §  80.43(c),  and  this 
information  must  be  included  in  the 
petition  submitted  to  the  Administrator 
requesting  augmentation  of  the  complex 
emission  model 

(1)  The  seven  addition  fuels  to  be 
tested  when  augmenting  the  complex 
model  specified  at  §  80.45  with  a  new 
fuel  parameter  shall  have  the  properties 
specified  as  follows: 
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Properties  of  Fuels  To  Be  Te  sted  When  AuGMErmNO  the  Model  With  a  New  Fuel  Parametjer 


Fuel  property 


Sulfur,  ppm — 

Benzene,  vol  % 

RVP,  psi 

E200,  %  .............o. — . 

Aromatics.  vol  %  — 

Olefins,  vol  % 

Oxygen,  wl% 

Octane,  (R*M)/2  — 
New  Parameter  ^  


*  C-Candidate  level.  B-Baseiine  level. 

(i)  For  the  purposes  of  vehicle  testing. 
the  "baseline"  level  of  the  parameter 
shall  refer  to  the  level  of  the  parameter 
in  Clean  Air  Act  baseUne  gasoline.  The 
"candidate"  level  of  the  parameter  shall 
refer  to  the  most  extreme  value  of  the 
parameter,  relative  to  baseline  levels,  for 
which  the  augmentation  shall  be  valid. 

(ii)  If  the  fuel  parameter  for  which  the 
fuel  supplier  is  petitioning  EPA  to 
augment  the  complex  emission  model 
(hereinafter  defined  as  the  "candidate 
parameter")  is  not  specified  for  Clean 
Air  Act  summer  baseline  fuel,  then  the 
baseline  level  for  the  candidate 
parameter  shall  be  set  at  the  levels 
found  in  typical  gasoline.  This  level  and 
the  justification  for  this  level  shall  be 
included  in  the  petitioner's  submittal  to 
EPA  prior  to  initiating  the  test  program, 
and  EPA  must  approve  this  level  prior 
to  the  start  of  the  program. 

(iii)  If  the  candidate  parameter  is  not 
specified  for  Clean  Air  Act  summer 
baseline  fuel,  and  is  not  present  in 
typical  gasoline,  its  baseline  level  shall 
be  zero.  - 

(2)  The  addition  fuels  shall  contain 
detergent  control  additives  in 
accordance  with  section  211(1)  of  the 
Clean  Air  Act  Amendments  of  1990  and 
the  associated  EPA  requirements  for 
such  additives. 

(3)  The  addition  fuels  shall  be 
specified  with  at  least  the  same  level  of 
detail  and  precision  as  in  §  80.43(c).  and 
this  information  shall  be  included  in  the 
petition  submitted  to  the  Administrator 
requesting  augmentation  of  the  complex 
emission  model. 

(i)  Paraffin  levels  in  Fuels  1  and  2 
shall  be  altered  from  the  paraffin  level 
in  Fuel  3  to  compensate  for  the  addition 
or  removal  of  the  candidate  parameter, 
if  necessary.  Paraffin  levels  in  Fuel  4 
shall  be  altered  from  the  paraffin  level 
in  Fuel  5  to  compensate  for  the  addition 
or  removal  of  the  candidate  parameter, 
if  necessary.  Paraffin  levels  in  Fuel  6 
shall  be  altered  from  the  paraffin  level 
in  Fuel  7  to  compensate  for  the  addition 


Fuels 


1 


ISO 

1.0 

7.5 

50 

85 

27 

9.0 

2.1 

87 

C 


ISO 

1.0 

7.5 

50 

85 

27 

9.0 

2.1 

87 

Gi-6/2 


150 

1.0 

7.5 

50 

85 

27 

9.0 

2.1 

87 

B 


35 
0.5 
6.5 
62 
92 
20 
2.0 
2.7 
87 
0 


35 
0.5 
6.5 
62 
92 
20 
2.0 
2.7 
87 
B 


500 

1.3 

8.1 

37 

79 

45 

18 

1.5 

87 

G 


500 

1.3 

8.1 

37 

79 

45 

18 

1.5 

87 

B 


c  r  removal  of  the  candidate  parameter, 
necessary. 

(ii)  Other  properties  of  Fuels  4  and  6 
t  lall  not  vary  from  the  levels  for  Fuels 

and  7,  respectively,  unless  such 
1  ariations  are  the  naturally-occurring 
I  }sult  of  the  changes  described  in 
I  aragraphs  (a)(1)  and  (2)  of  this  section. 
( tther  properties  of  Fuels  1  and  2  shall 
I  ot  vary  from  the  levels  for  Fuel  3. 
I  nless  such  variations  are  the  naturally- 
(  cciirring  result  of  the  changes 
(  escribed  in  paragraphs  (a)(1)  and  (2)  of 
tpis  section. 

(iii)  The  addition  fuels  shall  be 
4>ecified  with  at  least  the  same  level  of 
(  etail  and  precision  as  defiined  in 
]  aragraph  (a)(5)(i)  of  this  section,  and 
t  lis  information  must  be  included  in  the 
fetition  submitted  to  the  Administrator 
1  equesting  augmentation  of  the  complex 
emission  model. 

(4)  The  properties  of  the  addition 
els  shall  be  within  the  blending 
lerances  defined  in  this  paragraph 
)(4)  relative  to  the  values  specified  in 
aragraphs  (a)(1)  and  (2)  of  this  section, 
'uels  that  do  not  meet  these  tolerances 
j  hall  require  the  approval  of  the 
i  administrator  to  be  used  in  vehicle 
1  ssting  to  augment  the  complex 
( mission  model: 


(5)  The  composition  and  properties  of 
the  addition  fuels  shall  be  determined 
by  averaging  a  series  of  independent 
tests  of  the  properties  and 
compositional  factors  defined  in 
paragraph  (a)(5)(i)  of  this  section  as  well 
as  any  additional  properties  or 
compositional  factors  for  which 
emission  benefits  are  claimed. 

(i)  The  number  of  independent  tests  to 
be  conducted  shall  be  sufficiently  large 
to  reduce  the  measurement  uncertainty 
for  each  parameter  to  a  sufficiently 
small  value.  At  a  minimum  the  95% 
confidence  limits  (as  calculated  using  a 
standard  t-test)  for  each  parameter  must 
be  v^dthin  the  following  range  of  the 
mean  measured  value  of  ea^ 
parameter 


Fuel  parameter 


iulfur  content 

lenzene  content 

IVP 

200  level 

300  level 

>xygenate  content  .... 

iromatics  content 

)lefins  content  

laturates  content 

>ctane 

detergent  control  ad- 
ditives. 

^rxAdate  parameter , 


Blending  tolerance 


±25  ppm. 

±0.2  vol  %. 

±0.2  psi. 

±2%. 

±4%. 

±1.0vol%. 

±2.7  vol  %. 

±2.5  vol  %. 

±2.0  vol  %. 

±0.5. 

±10%  of  ttie  level  re- 
quired by  EPA's 
detergents  rule. 

To  be  determined  as 
part  of  the  aug- 
mentation process. 


Fuel  parameter 

Measurement  uncer- 
tainty 

API  gravity 

±0.2«AP1. 

Sulfur  content 

±10ppnL 

Benzene  content  

±0.02  vol  %. 

RVP 

±0.05  psi. 

Octane 

±0.2  (R+M;2). 

E200  level 

±2%. 

E300  level 

±2%. 

Oxygenate  content  .... 

±0.2  vol  %. 

Aromatics  content 

±0.5  vol  %. 

Olefins  corrterrt  

±0.3  vol  %. 

Saturates  content 

±1.0vol%. 

Detergent  control  ad- 

±2% of  the  level  re- 

ditives. 

quired  by  EPA's 

detergents  rule. 

Candidate  paranreter . 

To  be  determined  as 

part  of  the  aug- 

mentation process. 

(ii)  The  95%  confidence  limits  for 
measurements  of  fuel  parameters  for 
which  emission  reduction  benefits  are 
claimed  and  for  which  tolerances  are 
not  defined  in  paragraph  (a)(5)(i)  of  this 
section  must  be  within  ±5%  of  the  mean 
measured  value. 

(iii)  Each  test  must  be  conducted  in 
the  same  laboratory  in  accordance  with 
the  procedures  outlined  at  §  80.46. 

(b)  Three  fuels  (hereinafter  called  the 
"extension  fuels")  shall  be  tested  for  the 


Federal  Register  /  Vol.  59.  No.  32  /  Wednesday.  February  16,  1994  /  Rules  and  ReguUtions     7837 


purpose  of  extending  the  valid  range  of 
the  complex  emission  model  for  a 
parameter  currently  included  in  the 
complex  emission  model.  The 
properties  of  the  extension  fuels  are 
specified  in  paragraphs  (b)(2)  through 
(4)  of  this  section.  The  extension  fuels 
shall  be  specified  with  at  least  the  same 
level  of  detail  and  precision  as  in 
§  80.43(c),  and  this  information  must  be 


included  in  the  petition  submitted  to 
the  Administrator  requesting 
augmentation  of  the  complex  emission 
model.  Each  set  of  three  extension  fuels 
shall  be  used  only  to  extend  the  range 
of  a  single  complex  model  parameter. 

(1)  The  "extension  level"  shall  refer  to 
the  level  to  which  the  parameter  being 
tested  is  to  be  extended.  The  three  fuels 
to  be  tested  when  extending  the  range 


of  fuel  parameters  already  included  in 
the  complex  model  or  a  prior 
augmentation  to  the  complex  model 
shall  be  referred  to  as  "extension  fuels." 

(2)  The  composition  and  properties  of 
the  extension  fuels  shall  be  as  described 
in  paragraphs  (b)(2)  (i)  and  (ii)  of  this 
section. 

(i)  The  extension  fuels  shall  have  the 
following  levels  of  the  parameter  being 
extended: 


Level  of  Existing  Complex  Model  Parameters  Being  Extended 


Fuel  p(operty  being  extended 

Sulfur,  ppm 

Benzene,  vol  %  . 

RVP,  psi 

E200.  % _ 

E300,  % 

. . — 

Aromatics.  vol  % 
Olefins,  vol  % 

Oxygen,  wt  % 

Octane.  R+M/2  ... 

:::::::::::::::::::::::::::::::::::: 

Extension  fuel  No.  1 


Extension  level 
Extension  level 
Extension  level 
Extension  level 
Extension  level 
Extension  level 
Extension  level 
Extension  level 
87 


Extension 
fuelNa2 


80 
0.5 
6.7 

38 

78 

20 
3.0 
1.7 

87 


Extension 
Kiel  No.  3 


450 
1.5 
8.0 

61 

92 

45 

18 
2.7 

87 


(ii)  The  levels  of  parameters  other 
than  the  one  being  extended  shall  be 
given  by  the  following  table  for  all  three 
extension  fuels: 

Levels  for  Fuel  Parameters 
Other  Than  Those  Being  Extended 


Fuel  prop- 
erty 

Exten- 

Exten- 

Exterv 

sion  fuel 

sion  fuel 

sionfuel 

No.  1 

No.  2 

No.  3 

Sulfur,  ppm 

150 

150 

150 

Benzene, 

vol%  

1.0 

1.0 

1.0 

RVP.  psi 

7.5 

7.5 

7.5 

E200.  %  

50 

50 

50 

E300,  %  

85 

85 

85 

Aromatics, 

vol%  ...... 

25 

25 

25 

Olefins,  vol 

%  

9.0 

9.0 

9.0 

Oxygen,  wt 

%  

2.0 

2.0 

2.0 

Octane, 

R*M2 

87 

87 

87 

paragraphs  (b)(2)(ii)  and  (b)(3)  of  this 
section. 

(4)  All  extension  fuels  shall  contain 
detergent  control  additives  in 
accordance  with  Section  211(1)  of  the 
Clean  Air  Act  Amendments  of  1990  and 
the  associated  EPA  requirements  for 
such  additives. 

(c)  The  addition  fuels  defined  in 
paragraph  (a)  of  this  section  and  the 
extension  ftiels  defined  in  paragraph  (b) 
of  this  section  shall  meet  the  following 
requirements  for  blendiing  and 
measurement  precision: 

(1)  The  properties  of  the  test  and 
extension  fuels  shall  be  within  the 
blending  tolerances  defined  in  this 
paragraph  (c)  relative  to  the  values 
specified  in  paragraphs  (a)  and  (b)  of 
this  section.  Fuels  that  do  not  meet  the 
following  tolerances  shall  require  the 
approval  of  the  Administrator  to  be  used 
in  vehicle  testing  to  augment  the 
complex  emission  model: 


(3)  If  the  Complex  Model  for  any 
pollutant  includes  one  or  more 
interactive  terms  involving  the 
parameter  being  extended,  then  two 
additional  extension  fuels  shall  be 
required  to  be  tested  for  each  such 
interactive  term.  These  additional 
extension  fuels  shall  have  the  following 
properties: 

(i)  The  parameter  being  tested  shall  be 
present  at  its  extension  level. 

(ii)  The  interacting  parameter  shall  be 
present  at  the  levels  specified  in 
paragraph  (b)(2)(i)  of  this  section  for 
extension  Fuels  2  and  3. 

(iii)  All  other  parameters  shall  be 
present  at  the  levels  specified  in 


Fuel  parameter 


Sulfur  content 

Benzene  content  

RVP  

E200  level  _ 

E300  level 

Oxygenate  content  ... 

Aromatics  content 

Olefins  content  , 

Saturates  content  ...„. 

Octane , 

Candidate  parameter . 


in  paragraph  (c)(2)(ii)  of  this  section, 
and  this  information  must  be  included 
in  the  petition  submitted  to  the 
Administrator  requesting  augmentation 
of  the  complex  emission  model. 

(i)  The  composition  and  properties  of 
the  addition  and  extension  fuels  shall  be 
determined  by  averaging  a  series  of 
independent  tests  of  the  properties  and 
compositional  factors  defined  in 
paragraph  (c)(2)(ii)  of  this  section  as 
well  as  any  additional  properties  or 
compositional  factors  for  which 
emission  benefits  are  claimed. 

(ii)  The  niunber  of  independent  tests 
to  be  conducted  shall  be  sufficiently 
large  to  reduce  the  measurement 
uncertainty  for  each  parameter  to  a 
sufficiently  small  value.  At  a  minimum 
the  95%  confidence  limits  (as  calculated 
using  a  standard  t-test)  for  each 
parameter  must  be  within  the  following 
range  of  the  mean  measured  value  of 
each  parameter: 


Blerving  tolerance 


±25  ppm. 

±0.2  vol  %. 

±02  psi. 

±2%. 

±4%. 

±1.5  vol  %. 

±2.7  vol  %.• 

±2.5  vol  %. 

±2.0  vol  %. 

±0.5. 

To  be  determined  as 
part  of  the  aug- 
mentation process. 


Fuel  paranrteter 


(2)  The  extension  and  addition  fiiels 
shall  be  specified  with  at  least  the  same 
level  of  detail  and  precision  as  defined 


API  gravity  

Sulfur  content  

Benzene  content  

RVP  

Octane 

E200  level 

E300  level 

Oxygerurte  content  .. 
Aromatics  content .... 

Olefins  content  

Saturates  content  .... 

Octane 

Carxlidate  parameter 


Measurement  uncer- 
tainty 


±02  "API. 

±5  ppm. 

±0.05  vol  %. 

±0.06  psi. 

±0.1  (R-^M/2). 

±2%. 

±2  %. 

±02voi%. 

±0.5  vol  %. 

±0.3  vol  %. 

±1.0vol.% 

±02. 

To  be  determined  as 
partof  the  aug- 
mentation process. 


(iii)  Petitianan  shall  obtain  approval 
from  EPA  for  th«  95%  confidence  limits 
for  mmsurements  of  fuel  parameters  for 
which  emission  leductiaD  benefits  are 
claimed  and  for  which  tol««nces  are 
not  defined  in  paragraph  (c)(2)(i)  of  this 
section. 

(iv)  Each  test  must  be  conducted  in 
the  same  laboratory  in  accordance  with 
the  procediires  outlined  at  §  80.46. 

(vj  The  complex  emission  model 
described  at  §  80.45  shall  be  used  to 
adjust  the  emission  performance  of  the 
addition  and  extension  fuels  to 
compensate  for  difiierences  in  fuel 
compositions  that  are  incorporated  in 
the  complex  model,  as  described  at 
§  80.48.  Compensating  adjustments  for 
n^urally-resulting  variations  in  fuel 


where 

A=the  adjustment  factor 
P(actual)=the  performance  of  the  actual 
fuel  used  in  testing  according  to  the 
complex  model 
P(nominal)stbe  performance  that  would 
have  been  achieved  by  the  test  fuel 
defined  in  paragraph  (a)(1)  of  this 
section  according  to  the  complex 
model  (as  described  in  paragraph 
(d)(1)  of  this  section), 
(ii)  Adjustment  factors  shall  be 
calculated  for  each  pollutant  and  fat 
each  emitter  class. 

(3)  Multiply  the  measured  nnissions 
from  each  v^ide  by  the  corresponding 
adjustment  factor  for  the  approfmate 
addition  or  extension  fuel,  pollutant, 
and  emitter  class.  Use  the  resulting 
adjusted  emissions  to  conduct  all 
modeling  and  emission  effect  estimation 
activities  described  in  §  80.48. 

(e)  All  fuels  included  in  vehicle 
testing  programs  shall  have  an  octane 
number  of  87.5,  as  measured  by  the 
(R+M)/2  method  following  the  ASTM 
D4814  procedures,  to  within  the 
measurement  and  blending  tolerances 
specified  in  paragraph  (c)  of  this 
section. 

(f)  A  single  batch  of  each  addition  or 
extension  fuel  shall  be  used  throughout 
the  duration  of  the  testing  program. 

S  80.50   General  tatt  procedure 
requirements  for  augmentation  of  tha 
amisaion  medals. 

(a)  The  following  test  procedure  must 
be  followed  when  testing  to  augment  the 
complex  emission  model  described  at 
§80.45. 

(1)  VOC,  NOx.  CX),  and  OOz  emissions 
must  be  measiued  for  all  fuel-vehicle 
combinations  tested. 
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pai  ameters  dtall  also  be  made  using  the 
coi  iplex  modeL  The  adjustment  process 
is  (  escribed  in  paragraph  (d)  of  this 
secdcm. 

( i)  The  complex  emission  model 
de  cribed  at  §  80.45  shall  be  used  to 
ad  ist  the  emission  perform^ce  of 
adi  ition  and  extension  fuels  to 
CO]  ipensate  for  differences  in  fuel 
pa  ameters  other  than  the  parameter 
bei  ng  tested.  Compensating  adjustments 
for  naturally-resulting  variations  in  fuel 
pai  ameters  shall  also  be  made  usii^  the 
e(M  nplex  model.  These  adjustments 
shi  U  be  calculated  as  follows: 

( I)  Determine  the  exhaust  emissions 
pel  formance  of  the  actual  addition  or 
exi  snsion  fuels  relative  |o  the  exhaust 
en  issions  perfoimance  of  Clean  Air  Act 


A  = 


[H-(P(actual)/100)3 
[l-»-(P(nomi«a/)/100)) 


)  Toxics  emission:,  must  be 
ured  when*  testing  the  extension 
s  per  the  requirem  jnts  of  §  80.49(a) 
hen  testing  additi  sn  fuels  1,  2,  and 
r  the  requirementi  of  §  80.49(a). 
%)  When  testing  addition  fiiels  4,  5, 
6, 1  nd  7  par  the  requirements  of 
§  8  ).49(a).  toxics  emissions  need  not  be 
mc  asvu«d.  However,  ITA  reswves  the 
rig  it  to  require  the  imlusion  of  such 
mc  isurements  in  the  test  program  prior 
to  approval  of  the  test  program  if 
ev  dence  exists  which  suggests  that 
adyerse  interactive  effects  of  the 

eter  in  question  may  exist  for 
cs  emissions. 

)  The  general  requirements  per  40 
86.130-96  shall  be  met 
)  The  engine  starting  and  restarting 
icedures  per  40  CFR  86.136-90  shall 
oUowed. 

d]  Except  as  provided  for  at  §  80.59, 
ge  leral  preparation  of  vehicles  being 
tes  ted  shall  follow  procedures  detailed 
in  10  CFR  86.130-96  and  86.131-96. 

§  8  i.51    Vahicto  test  procaduras. 

'  'he  test  sequence  applicable  when 
au  pnenting  the  emission  models 
th:  ough  vehicle  testing  is  as  follows: 

a)  Prepare  vehicles  per  §  80.50. 

})  Initial  preconditioning  per 
§  f  ).52(a)(l).  Vehicles  shall  be  refueled 
raj  domly  with  the  fuels  required  in 
§  {  D.4d  when  testing  to  augment  the 
CO  nplex  emission  model. 

cj  Exhaust  emissions  tests, 
dy  lamometer  procedure  per  40  CFR 
86  137-90  with: 

1)  Exhaust  Benzene  and  1,3- 
Bi;  tadiene  emissions  measured  per 
§  i  0.55;  and 

2)  Formaldehyde  and  Acetelaldehyde 
en  issions  measured  per  §  80.56. 


baseKne  fuel  using  tiie  complex  model. 
For  additim)  fuels,  set  the  lev^  of  the 
parameter  being  tested  at  baseline  levels 
for  purposes  of  emissions  performance 
evaluation  using  the  complex  model. 
For  extension  fuel  #1,  set  the  level  of  the 
parameter  being  extended  at  the  level 
specified  in  extenaon  fuel  #2.  Also 
determine  the  exhaust  emissions 
performance  of  the  addition  fuels 
specified  in  paragraph  (a)(1)  of  this 
section  with  the  level  of  the  parameter 
being  tested  set  at  hnseline  levels. 

(2)  Calculate  adjustment  factors  for 
each  addition  fuel  as  follows: 

(i)  Adjustment  factcMS  shall  be 
calculated  using  the  formula: 


S8a52   Vahiela  preconditioning. 

(a)  Initial  vehicle  preconditioning  and 
preconditioning  between  tests  with 
diffierent  fuels  shall  be  performed  in 
accordance  with  the  "General  vehicle 
handling  requirements"  per  40  CFR 
86.132-96.  up  to  and  indudiiq  the 
completion  of  the  hot  start  exhaust  test. 

(b)  The  preconditioning  procedure 
prescribed  at  40  CFR  86.132-96  shall  be 
observed  for  i»econditioiiing  vehicles 
between  tests  using  the  same  fuel. 

SS8a53-80.54    [Rasarvad] 

1 80.55   MaesuramanI  methods  for  banzana 
aiMl  1,3-b««Bdiana. 

(a)  Sampling  for  benzene  and  1 J- 
butadiene  must  be  accomplished  by  bag 
sampling  as  used  for  total  hydrocarbons 
determination.  This  procedure  is 
detailed  in  40  CFR  86.109. 

(b)  Benzene  and  1,3-butadiene  must 
be  analyzed  by  gas  chromatography. 
Expected  values  for  benzene  and  1,3- 
butadiene  in  bag  samples  for  the 
baseline  fuel  are  4.0  ppm  and  0.30  ppm 
respectively.  At  least  three  standards 
ranging  from  at  minimum  50%  to  150% 
of  these  expected  values  must  be  used 
to  calibrate  the  detector.  An  additional 
standard  of  at  most  0.01  ppm  must  also 
be  measured  to  determine  the  required 
limit  of  quantification  as  described  in 
paragraph  (d)  of  this  section. 

(c)  The  sample  injection  size  used  in 
the  chromatograph  must  be  sufficient  to 
be  above  the  laboratory  determined 
limit  of  quantification  (LOQ)  as  defined 
in  paragraph  (d)  of  this  section  for  at 
least  one  of  the  bag  samples.  A  control 
chart  of  the  measurements  of  the 
standards  used  to  determine  the 
response,  repeatability,  and  limit  of 


quantitation  of  the  instnunental  method 
for  1,3-butadiene  and  benzmie  miist  be 
reported. 

(3)  As  in  all  types  of  sampling  and 
analysis  procedures,  good  laboratory 
practices  must  be  used.  See,  Lawrence, 
Principals  of  Environmental  Analysis. 
55  Analytical  Chemistry  14,  at  2210- 
2218  (1983)  (copies  may  be  obtained 
from  the  publisher,  American  Chemical 
Society,  1155  16th  Street  NW.. 
Washington.  DC  20036).  Reporting 
reproducibility  control  charts  and  limits 
of  detection  measurements  are  integral 
procedures  to  assess  the  validity  of  the 
chosen  analytical  method.  The 
repeatability  of  the  test  method  must  be 
determined  by  measuring  a  standard 
periodically  during  testing  and 
recording  the  measiired  values  on  a 
control  chart.  The  control  chart  shows 
the  error  between  the  measured 
standard  and  the  prepared  standard 
concentration  for  the  periodic  testing. 
The  error  between  the  measured 
standard  and  the  actual  standard 
indicates  the  uncertainty  in  the  analysis. 
The  limit  of  detection  (LOD)  is 
determined  by  repeatedly  measuring  a 
blank  and  a  standard  prepared  at  a 
concentration  near  an  assumed  value  of 
the  limit  of  detection.  If  the  average 
concentration  minus  the  average  of  the 
blanks  is  greater  than  three  standard 
deviations  of  these  measurements,  then 
the  limit  of  detection  is  at  least  as  low 
as  the  prepared  standard.  The  limit  of 
quantitation  (LOQ)  is  defined  as  ten 
times  the  standard  deviation  of  these 
measurements.  This  quantity  defines  the 
amount  of  sample  required  to  be 
measured  for  a  valid  analysis. 

(e)  Other  sampUng  and  analytical 
teclmiques  will  be  allowed  if  they  can 
be  proven  to  have  equal  specificity  and 
equal  or  better  limits  of  quantitation. 
Data  fit>m  alternative  methods  that  can 
be  demonstrated  to  have  equivalent  or 
superior  Umits  of  detection,  precision, 
and  accuracy  may  be  accepted  by  the 
Administrator  with  individual  prior 
approval. 

S  80.56   Maasuiamant  methods  for 
formaidehyda  and  acalaldahyda. 

(a)  Formaldehyde  and  acetaldehyde 
will  be  measured  by  drawing  exhaust 
samples  from  heated  lines  through 
either  2,4-^)initrophenylhydrazine 
(DNPH)  impregnated  cartridges  or 
impingers  filled  with  solutions  of  ^JPH 
in  acetonitrile  (ACN)  as  described  in 
§§  86.109  and  86.140  of  this  chapter  for 
formaldehyde  analysis.  Diluted  exhaust 
sample  volimies  must  be  at  least  15  L  for 
impingers  containing  20  ml  of  absorbing 
solution  (using  more  absorbing  solution 
in  th^lmpinger  requires  proportionally 
more  gas  sample  to  be  taken)  and  at 


least  4  L  for  cartridges.  As  reqiiired  in 
$  86.109  of  this  chapter,  two  impingers 
or  cartridges  must  be  coonected  in 
series  to  detect  breakthrough  of  the  first 
impinger  or  cartridge. 

(b)  In  addition,  sufficient  sample  must 
be  drawn  through  the  collecting 
cartridges  or  impingers  so  that  the 
measured  quantity  of  aldehyde  is 
sufficiently  greater  than  the  minimum 
limit  of  quantitation  of  the  test  method 
for  at  least  aportion  of  the  exhaust  test 
procedvue.  The  limit  of  quantitation  is 
determined  using  the  tecnnique  defined 
in  §  80.55(d). 

(c)  Each  of  the  impinger  samples  are 
quantitatively  transferred  to  a  25  mL 
volumetric  flask  (5  mL  more  than  the 
sample  impinger  volimie)  and  brought 
to  voliune  with  ACN.  The  cartridge 
samples  are  eluted  in  reversed  direction 
by  gravity  feed  with  6mL  of  ACN.  TTie 
eluate  is  collected  in  a  graduated  test 
tube  and  made  up  to  the  5mL  mark  with 
ACN.  Both  the  impinger  and  cartridge 
samples  must  be  analyzed  by  HPLC 
without  additional  sample  preparation. 

(d)  The  analysis  of  the  aldehyde 
derivatives  collected  is  accomplished 
with  a  high  performance  liquid 
duomatograph  (HPLC).  Standards 
consisting  of  the  hydrazone  derivative 
of  formaldehyde  and  acetaldehyde  are 
used  to  determine  the  response, 
repeatability,  and  limit  of  quantitation 
of  the  HPLC  method  chosen  for 
acetaldehyde  and  formaldehyde. 

(e)  Other  sampling  and  analytical 
techniques  will  be  allowed  if  they  can 
be  proven  to  have  equal  specificity  and 
equal  or  better  limits  of  quantitation. 
Data  bam  alternative  methods  that  can 
be  demonstrated  to  have  equivalent  or 
superior  limits  of  detection,  precision, 
and  acciuvcy  may  be  accepted  by  the 
Administrator  with  individual  prior 
approval. 

M80.57-8aS8    [Raaarvadl 

$80.59   Ganaral  last ftaatiaquliamanlB for 
vaMcia  taatlng. 

(a)  The  test  fleet  must  consist  of  only 
1989-91  MY  vehicles  which  are 
technologically  equivalent  to  1990  MY 
vehicles,  or  of  1986-68  MY  vehicles  for 
which  no  changes  to  the  engine  or 
exhaust  system  that  would  significantly 
aHect  emissions  have  been  made 
through  tha  1990  model  year.  To  be 
technologically  equivalent  vriiicles 
must  have  closed-Ioqp  systems  and 
possess  adaptive  learning. 

(b)  No  maintenance  or  replacement  of 
any  vehicle  component  is  permitted 
except  when  necessary  to  ensiire 
operator  safety  or  as  specifically 
permitted  in  §  80.60  and  §  80.61.  All 


vehicle  maintenance  procedures  must 
be  reported  to  the  Administrator. 

(c)  Each  vehicle  in  the  test  fleet  shall 
have  no  fewer  than  4,000  miles  of 
acciunulated  mileage  prior  to  being 
included  in  the  test  program. 

S8a60   Test  fleet  rsqulrsmanls  for  exhaust 
amission  taattng. 

(a)  Candidate  vehicles  which  conform 
to  the  emission  performaitce 
requirem«its  defined  in  paragraphs  (b) 
through  (d)  of  this  section  shall  be 
obtained  directly  from  the  in-use  fleet 
and  tested  in  their  as-reoeived 
condition. 

(b)  Candidate  vehicles  for  the  test  fleet 
must  be  screened  for  their  exhaust  VOC 
emissions  in  accordance  with  the 
provisions  in  §  80.62. 

(c)  On  the  basis  of  pretesting  pursuant 
to  paragraph  (b)  of  this  section,  the  test 
fleet  shall  be  subdivided  into  two 
emitter  group  sub-fleets:  the  normal 
emitter  group  and  the  higher  emitter 
group. 

(1)  Each  vehicle  with  an  exhaust  total 
hydrocarbon  (THC)  emissions  rate 
which  is  less  than  or  equal  to  twice  the 
apphcable  emissions  standard  shall  be 
placed  in  the  normal  emitter  group. 

(2)  Each  vehicle  with  an  ei^ust  THC 
emissicms  rate  which  is  graatm  than  two 
times  the  applicable  emissions  standard 
shall  be  pl«aed  in  the  higher  emitter 
group. 

(d)  The  test  vehicles  in  each  emitter 
group  must  conform  to  the  requirements 
of  paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  Test  vehicles  for  the  nonnal 
emitter  sub-fleet  must  be  selected  from 
the  list  shown  in  this  paragraph  (d)(1). 
This  list  is  arranged  in  order  of 
descending  vehicle  priority,  such  that 
the  order  in  whidi  v^cles  are  added 
to  the  normal  emitter  sub-fleet  must 
conform  to  the  order  shown  (e.g.,  a  ten- 
vehicle  nonnal  emitter  group  sub-fleet 
must  consist  of  the  first  ten  vehicles 
listed  in  this  paragraph  (d)(1)).  If  more 
vehicles  are  tasted  than  tbs  mtninmm 
number  of  vehicles  rsquired  for  the 
normal  emitter  sub-fleet,  additional 
vehicles  are  to  be  added  to  the  fleet  in 
the  order  specified  in  this  paragFaph 
(d)(1),  beginning  Mrith  the  next  vehicle 
not  already  included  in  the  group.  The 
vehicles  in  the  normal  emitter  sub-fleet 
must  possess  the  diaracteristics 
indicated  in  the  Ust  If  the  end  of  the  list 
is  reached  in  adding  Tehicles  to  the 
normal  emitter  sub-fleet  and  additional 
vehicles  sie  desired  than  they  shall  be 
added  beginning  writh  vehicle  number 
one.  and  must  be  added  to  the  normal 
emitter  sub-fleet  in  accordance  vrith  tha 
order  in  Table  A: 
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Tai  le  A— Test  Fleet  Definitions 


Veh.No. 


2„... 
3..... 

4  ..... 

5  ..... 

6  ..... 

7  ..... 
8..._ 
9...- 
10.- 
11  ... 
12... 

13  ... 

14  .„ 
15.- 

16  ... 

17  ... 
18.- 
19  .„ 
20... 


Fuel  system 


Catalyst 


9W  •••••• 

3W 

3W 

3W40X 
3W  ...... 

3W  ...... 

3W  . 

3W40X 
SW^OX 

3W  . 

3W 

3W 

3W>0X 

3W 

3W>OX 

3W 

3W  . 

3W  ...... 

3W40X 
3W  . 


Air  infection 


NoAk 
No  Air 
No  Air 

Air 

No  Air 
No  Air 
No  Air 

Air  .".Z 

No  Air" 
No  Air 
Air  ...„. 
No  Air 
Air  ...„. 
No  Air 
No  Air 
No  Air 

Air 

No  Air 


EGR 


EGR  — .. 
No  EGR  .. 

EGR  

EGR  

EGR  . 

No  EGR  .. 

EGR  

EGR  . 

EGR  

EGR  ...... 

EGR  

No  EGR  .. 

EGR  

EGR  ...... 

EGR  

EGR  . 

No  EGR  .. 

EGR  

EGR  

EGR  


Tech. 
group 


Manufacturer 


GM. 

Ford. 

GM. 

Ford. 

Honda. 

GM. 

Chrysler. 

GM. 

Chrysler. 

Toyota. 

Ford. 

Chrysler. 

Toyota. 

Ford. 

GM. 

Toyota. 

Mazda. 

GM. 

Ford. 

Nissan. 


Table  B-Tech  Group  Definitions  in  Table  A 


Tech 
group 


1 
2 

3 

4 
5 
6 
7 
8 
9 


Fuel  system 


TBI 


MuW 
TBI  .. 
TBI  .. 
TBI  .. 
Cot) 


3W 

3W 

3W 

SWfOX 

9N 

3W 

SW^OX 

3W 

3W<»OX 


Legend: 
Fuel  system: 

MultisMulti-point  fuel  mjection 

TBUThiottle  body  fuel  injection 

Carb=Carburetted 
Catalyst: 

3W«3-Way  catalyst 
.  3W-fOX=3-Way  catalyst  plus  an  oxidation 

catalyst 
Air  Injection: 

Air=Air  injection 
EGR=Exhaust  gas  recirculation 

(2)  Test  vehicles  for  the  higher  emitter 
sub-fleet  shaU  be  selected  from  the  in- 
use  fleet  in  accordance  with  paragraphs 
(a)  and  (b)  of  this  section  and  with 

§  80.59.  Test  vehicles  for  the  higher 
emitter  sub-fleet  are  not  required  to 
follow  the  pattern  established  in 
paragraph  (d)(1)  of  this  section. 

(3)  The  minimum  test  fleet  size  is  20 
vehicles.  Half  of  the  vehicles  tested 
must  be  included  in  the  normal  emitter 
sub- fleet  and  half  of  the  vehicles  tested 
must  be  in  the  higher  emitter  sub-fleet. 
If  additional  vehicles  are  tested  beyond 
the  minimum  of  twenty  vehicles,  the 
additional  vehicles  shall  be  distributed 
equally  between  the  normal  and  higher 
emitter  sub-fleets. 


(4)  'or  each  emitter  group  sub-fleet, 
70  ±  ( .5%  of  the  sub-fleet  must  be  LDVs. 
&30:  9.5%  must  be  LDTs.  LDTs 
inclut  e  light-duty  trucks  class  1  (LDTl), 
and  li  >ht-duty  trucks  class  2  (LDT2)  up 
to  85(10  lbs  GWVR. 
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No  EGR. 
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[Reaerved] 


Vehlde  test  procedures  to  place 
In  emitter  group  sub-fleets, 
of  the  two  following  test 
procedures  must  be  used  to  screen 
candi  late  vehicles^for  their  exhaust 
( missions  to  place  them  within  the 
group  sub-fleets  in  accordance 
B  requirements  of  §  80.60. 
( Candidate  vehicles  may  be  tested 
exhaust  THC  emissions  using 
federal  test  procedure  as  detailed  in 
part  66,  with  gasoline 
confo^ing  to  requirements  detailed  in 
40  CF  1 86.113-90.  The  results  shall  be 
used   3  accordance  with  the 
requii  sments  in  §  80.60  to  place  the 
vehicles  within  their  respective  emitter 


thrir 


procediue.i  The  results  from  the  IM240 
shall  be  converted  into  results 
comparable  with  the  standard  exhaust 
FTP  as  detailed  in  this  paragraph  (b)  to 
place  the  vehicles  within  their 
respective  emitter  groups  in  accordance 
with  the  requirements  of  §  80.60. 

(1)  A  candidate  vehicle  with  IM240 
test  results  <0.367  grams  THC  per 
vehicle  mile  shall  be  classified  as  a 
normal  emitter. 

(2)  A  candidate  vehicle  with  IM240 
test  results  ^.367  grams  THC  per 
vehicle  mile  shall  be  classified  as  a 
higher  emitter. 

§§80.63-80.64    [Reserved] 

§80.65   General  requirements  for  refiners, 
Importers,  snd  oxygenate  blenders. 

(a)  Date  requirements  begin.  The 
requirements  of  this  subpart  D  apply  to 
all  gasoline  produced,  imported, 
transported,  stored,  sold,  or  dispensed: 


.  Lltematively,  candidate  vehicles 
h }  screened  for  their  exhaust  THC 
ons  with  the  IM240  short  test 


>  EPA  Technical  Repoit  EPA-AA-TSS-91-1 . 
Copies  may  be  obtained  by  ordering  publication 
number  PB92104405  from  the  National  Technical 
Information  Service,  528S  Port  Royal  Road, 
Springfield.  Virginia  22161. 
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(1)  At  any  location  other  than  retail 
outlets  and  wholesale  purchaser- 
consumer  facilities  on  or  after  December 
1,1994:  and 

(2)  At  any  location  on  or  after  January 
1, 1995. 

(b)  Certification  of  gasoline  and 
RBOB.  Gasoline  or  RBOB  sold  or 
dispensed  in  a  covered  area  must  be 
certified  imder  §  80.40. 

(c)  Standards  must  be  met  on  either 
a  per-gallon  or  on  an  average  basis.  (1) 
Any  refiner  or  importer,  for  each  batch 
of  reformulated  gasoline  or  RBOB  it 
produces  or  imports,  shall  meet: 

(i)  Those  standards  and  requirements 
it  designated  tmder  paragraph  (d)  of  this 
section  for  per-gallon  compliance  on  a 
per-gallon  basis;  and 

(ii)  Those  standards  and  requirements 
it  designated  under  paragraph  (d)  of  this 
section  for  average  compliance  on  an 
average  basis  over  the  applicable 
averaging  period;  except  that 

(iii)  Refiners  and  importers  are  not 
required  to  meet  the  oxygen  standard  for 
RBOB. 

(2)  Any  oxygenate  blender,  for  e^h 
batch  of  reformulated  gasoline  it 
produces  by  blending  oxygenate  with 
RBOB  shall,  subsequent  to  the  addition 
of  oxygenate,  meet  the  oxygen  standard 
either  i)er-gallon  or  average  over  the 
applicable  averaging  period. 

(3)(i)  For  each  averaging  period,  and 
separately  for  each  parameter  that  may 
be  met  either  per-gallon  or  on  average, 
any  refiner  shall  designate  for  each 
refinery,  and  any  importer  or  oxygenate 
blender  shall  designate,  its  gasoline  or 
RBOB  as  being  subject  to  the  standard 
applicable  to  that  parameter  on  either  a 
per-gallon  or  average  basis.  For  any 
specific  averaging  period  and  parameter 
all  batches  of  gasoline  or  RBOB  shall  be 
designated  as  being  subject  to  the  per- 
gallon  standard,  or  all  batcbes  of 
gasoline  and  RBOB  shall  be  designated 
as  being  subject  to  the  average  standard. 
For  any  specific  averaging  period  and 
parameter  a  refiner  for  a  refinery,  or  any 
importer  or  oxygenate  blender,  may  not 
designate  certain  batches  as  being 
subject  to  the  per-gallon  standard  and 
others  as  being  subject  to  the  average 
standard. 

(ii)  In  the  event  any  refiner  for  a 
refinery,  or  any  importer  or  oxygenate 
blunder,  fails  to  meet  the  requirements 
of  paragraph  (c)(3)(i)  of  this  section  and 
for  a  specific  averaging  period  and 
parameter  designates  certain  hatches  as 
being  subject  to  the  per-gallon  standard 
and  others  as  being  subject  to  the 
average  standard,  all  batches  produced 
or  imported  during  the  averaging  period 
that  were  designated  as  being  subject  to 
the  average  standard  shall,  ab  initio,  be 
redesignated  as  being  subject  to  the  per- 


gallon  standard.  This  redesignation 
shall  apply  regardless  of  whedier  the 
batches  in  questicm  met  or  fiidled  to  meet 
the  per-gallon  standard  for  the 
parameter  in  question. 

(d)  Designation  of  gasoline.  Any 
refiner  or  importer  of  gasoline  shall 
designate  the  gasoline  it  prodiures  or 
imports  as  follows: 

(1)  All  gasoline  produced  or  imported 
shall  be  properly  designated  as  either 
reformulated  or  conventional  gasoline, 
or  as  RBOB. 

(2)  All  gasoline  designated  as 
reformulated  or  as  RBOB  shall  be 
further  properly  designated  as: 

(i)  Either  VOC-controlled  or  not  VOC- 
controlled; 

(ii)  In  the  case  of  gasoline  or  RBOB 
designated  as  VOC-controlled,  either 
intended  for  use  in  VOC-Control  Region 
1  or  VOC-Control  Region  2  (as  defined 
in  §80.71); 

(iii)  Either  oxygenated  fuels  program 
reformulated  gasoline,  or  not 
oxygenated  fuels  program  reformulated 
gasoline.  Gasoline  or  RBOB  must  be 
designated  as  oxygenated  fuels  program 
reformulated  gasoline  if  such  gasoline: 

(A)  Contains  more  than  2.0  weight 
percent  oxygen;  and 

(B)  Arrives  at  a  terminal  from  which 
gasoline  is  dispensed  into  trucks  used  to 
deliver  gasoline  to  an  oxygenated  fuels 
control  area  within  five  days  prior  to  the 
beginning  of  the  oxygenated  hiels 
control  period  for  that  control  area; 

(iv)  For  gasoline  or  RBOB  produced, 
imported,  sold,  dispensed  or  used 
during  the  period  January  1, 1995 
through  December  31, 1997,  either  as 
being  subject  to  the  simple  model 
standards,  or  to  the  complex  model 
standards; 

(v)  For  each  of  the  following 
parameters,  either  gasoline  or  RBOB 
which  meets  the  standard  applicable  to 
that  parameter  on  a  per-gallon  basis  or 
on  average: 

(A)  Toxics  emissions  performance; 

(B)  NOx  emissions  performance; 

(C)  Benzene  content; 

(D)  With  the  exception  of  RBOB, 
oxygen  content; 

(E)  In  the  case  of  VOC-controlled 
gasoline  or  RBOB  certified  using  the 
simple  model,  RVP;  and 

(F)  In  the  case  of  VOC-controlled 
gasoline  or  RBOB  certified  using  the 
complex  model,  VOC  emissions 
performance;  and 

(vi)  In  the  case  of  RBOB,  either  as 
RBOB  that  may  be  blended  with  any 
oxygenate,  or  RBOB  that  may  be 
blended  with  an  ether  only. 

(3)  Each  batch  of  reformulated  or 
conventional  gasoline  or  RBOB 
produced  or  imported  at  each  refinery 
or  import  facility,  or  each  batch  of 


blendstock  produced  and  sold  or 
transferred  if  blendstod^  accounting  is 
required  under  S  80.101(dXlHu),  shall 
be  assigned  a  number  (the  "batdi 
number"),  consistiiig  of  the  EPA- 
assigned  refiner,  importer,  or  oxygenate 
blender  registration  number,  the  EPA- 
assigned  facility  registration  number, 
the  last  two  digits  of  the  year  in  which 
the  batch  was  produced,  and  a  imique 
niunber  for  the  batch,  beginning  with 
the  number  one  for  the  first  batch 
produced  or  imported  each  calendar 
year  and  each  subsequent  batch  during 
the  calendar  year  being  assigned  the 
next  sequential  number  (e.g..  4321- 
4321-95-001,  4321-4321-95-002,  etc.). 

(e)  Determination  of  properties.  (1) 
Each  refiner  or  importer  shall  determine 
the  value  of  each  of  the  properties 
specified  in  paragraph  (e)(2)(i)  of  this 
section  for  each  batch  of  reformulated 
gasoline  it  produces  or  imports  prior  to 
the  gasoline  leaving  the  refinery  or 
import  facility,  by  collecting  and 
analyzing  a  representative  sample  of 
gasoline  taken  from  the  batch,  using  the 
methodologies  specified  in  §  80.46.  Hxis 
collection  and  analysis  shall  be  carried 
out  either  by  the  refiner  or  importer,  or 
by  an  independent  laboratory.  A  batch 
of  simple  model  reformulated  gasoline 
may  be  released  by  the  refiner  or 
importer  prior  to  the  receipt  of  the 
refiner's  or  importer's  test  results  except 
for  test  results  for  oxygen,  benzene,  and 
RVP. 

(2)  In  the  event  that  the  values  of  any 
of  these  properties  is  determined  by  the 
refiner  or  importer  and  by  an 
independent  laboratory  in  conformance 
with  the  requirements  of  paragraph  (f)  of 
this  section: 

(i)  The  results  of  the  analyses 
conducted  by  the  refiner  or  importer  for 
such  properties  shall  be  used  as  the 
basis  for  compliance  determinations 
unless  the  absolute  value  of  the 
differences  of  the  test  results  from  the 
two  laboratories  is  larger  than  the 
following  values: 


Fuel  property 


Sulfur  content „.. 

Aromatics  content  

Olefins  content 

Benzene  oorrterM 

Ethand  content 

Methanol  ooniBnl  .„_„ ._...„.. 

MTBE     (and    other     methyl 

ethers)  cortenL 
ETBE  (and  other  ethyl  ethers) 

content 

TAME „ 

t-Butanol  content ._.._...._. 

RVP 

50%  distillation 

90% 

API  Gravity 


Range 


25  ppm 
2.7  vol  % 
2.5  vol  % 
0.21  vol% 
0.4  vol  % 
0.2  vol  % 
0.6  vol  % 

0.6  vol  % 

0.6  vol  % 
0.6  vol  % 
0.3  psi 
S'F 
5«F 
a3'API 
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(ii)  In  the  event  the  values  from  the 
two  laboratories  for  any  property  fall 
outside  these  ranges,  the  refiner  or 
importer  shall  use  as  the  basis  for 
compliance  determinations: 

(A)  The  larger  of  the  two  values  for 
the  property,  except  the  smaller  of  the 
two  results  shall  be  used  for  MTBE, 
ethanol,  methanol,  or  ET6E  for 
calctUating  compliance  with  all 
requirements  and  standards  except  RVP; 
or 

(B)  The  refiner  shall  have  the  gasoline 
analyzed  for  the  property  at  one 
additional  independent  laboratory.  If 
this  second  independent  laboratory 
obtains  a  result  for  the  property  that  is 
within  the  range,  as  Usted  in  paragraph 
(e)(2)(i)  of  this  section,  of  the  refiner's  or 
importer's  result  for  this  property,  then 
the  refiner's  or  importer's  result  shall  be 
used  as  the  basis  for  compliance 
determinations. 

(f)  Independent  analysis  requirement. 
(1)  Any  refiner  or  importer  of 
reformulated  gasoline  or  RBOB  shall 
carry  out  a  program  of  independent 
sample  collection  and  analyses  for  the 
reformulated  gasoline  it  produces  or 
imports,  which  meets  the  requirements 
of  one  of  the  following  two  options: 

(i)  Option  1.  The  refiner  or  importer 
shall,  for  each  batch  of  reformulated 
gasoUne  or  RBOB  that  is  produced  or 
imported,  have  the  value  for  each 
property  specified  in  paragraph  (e)(2)(i) 
of  this  section  determined  by  an 
independent  laboratory  that  collects  and 
analyzes  a  representative  sample  from 
the  batch  using  the  methodologies 
specified  in  §  80.46. 

(ii)  Option  2.  The  refiner  or  importer 
shall  have  a  periodic  independent 
testing  program  carried  out  for  all 
reformiilated  gasoline  produced  or 
imported,  which  shall  consist  of  the 
.following: 

(A)  An  independent  laboratory  shall 
collect  a  representative  sample  from 
each  batch  of  reformulated  gasoUne  that 
the  refiner  or  importer  produces  or 
imports; 

(B)  EPA  will  identify  up  to  ten 
percent  of  the  total  number  of  samples 
collected  under  paragraph  (f)(l)(ii)(A)  of 
this  section;  and 

(C)  The  designated  independent 
laboratory  shall,  for  each  sample 
identified  by  EPA  under  paragraph 
(f)(l)(ii)(B)  of  this  section,  determine  the 
value  for  each  proj)erty  using  the 
methodologies  specified  in  §  80.46. 

(2)(i)  Any  refiner  or  importer  shall 
designate  one  independent  laboratory 
for  each  refinery  or  import  facility  at 
which  reformulated  gasoline  or  RBOB  is 
produced  or  imported.  This 
indep^ident  laboratory  will  collect 
samples  and  perform  analyses  in 


com{  liance  with  the  requirements  of 
this  I  aragraph  (f)  of  this  section. 

(ii)  Any  refiner  or  importer  shall 
ident  fy  this  designated  independent 
labor  itory  to  EPA  under  the  registration 
requi  ements  of  §  80.76. 

(iii  In  order  to  be  considered 
indei  endent: 

(A)iThe  laboratory  shall  not  be 
operated  by  any  refiner  or  importer,  and 
shall  not  be  operated  by  any  subsidiary 
or  era  ployee  of  any  refiner  or  importer, 

(B)  The  laboratory  shall  be  free  from 
any  ii  iterest  in  any  refiner  or  importer; 
and 

(C)  The  refiner  or  importer  shall  be 
free  f  om  any  interest  in  the  laboratory; 
howe  /er 

(D)  Notwithstanding  the  restrictions 
in  pa  agraphs  (f)(2)(iii)  (A)  through  (C) 
of  thi  i  section,  a  laboratory  shall  be 
consi  iered  independent  if  it  is  owned 
or  op  ;rated  by  a  gasoline  pipeline 
comp  any,  regardless  of  ownership  or 
opera  Lion  of  the  gasoline  pipeline 
comp  any  by  refiners  or  importers, 
provi  led  that  such  pipeline  company  is 
owne  d  and  operated  by  four  or  more 
refini  rs  or  importers. 

(iv  Use  of  a  laboratory  that  is 
debaj  red,  suspended,  or  proposed  for 
debai  ment  pursuant  to  the 
Gove  nmentwide  Debarment  and 
Susp*  »nsion  regulations.  40  CTR  part  32, 
or  th<  Debarment,  Suspension  and 
Ineli]  .bility  provisions  of  the  Federal 
Acqu  sition  Regulations,  48  CFR  part  9, 
subp<  Tt  9.4,  shall  l>e  deemed 
none  tmpliance  with  the  requirements 
of  thi  i  paragraph  (f). 

(v)  ^ny  laboratory  that  fails  to  comply 
witl-;.  he  requirements  of  this  paragraph 
(f)  sa  dl  be  subject  to  debarment  or 
susp<  nsion  under  Govemmentwide 
De'MU  ment  and  Suspension  regulations, 
40  a  R  part  32,  or  the  Debarment. 
Su3p  »nsion  and  Ineligibility  regulations, 
Feilei  al  Acquisition  Regulations,  48  CFR 
pan  { ,  subpart  9.4. 

(3)  Any  refiner  or  importer  shall,  for 
all  sa  nples  collected  or  analjrzed 
pursi  ant  to  ^e  requirements  of  this 
para(  raph  (f),  cause  its  designated 
inde]  endent  laboratory: 

(i) ,  it  the  lime  the  designated 
indej  endent  laboratory  collects  a 
repre  tentative  sample  fit>m  a  batch  of 
refon  Qulated  gasoline,  to: 

(A]  Obtain  the  refiner's  or  importer's 
assig]  led  batch  number  for  the  batch 
being  sampled; 

(B)  Determine  the  volume  of  the 
batcb; 

(CjiDetermine  the  identification 
number  of  the  gasoline  storage  tank  or 
tanks  in  which  the  batch  was  stored  at 
the  ti  ne  the  sample  was  collected; 


P) 


batcfa  became  finished  reformulated 


Determine  the  date  and  time  the 


gasoline,  and  the  date  and  time  the 
sample  was  collected; 

(E)  Determine  the  grade  of  the  batch 
(e.g.,  premitun,  mid-grade,  or  regular); 
and 

(F)  In  the  case  of  reformulated 
gasoline  produced  through  computer- 
controlled  in-line  blending,  determine 
the  date  and  time  the  blending  process 
began  and  the  date  and  time  the 
blending  process  ended,  imless  exempt 
imder  paragraph  (f)(4)  of  this  section; 

(ii)  To  retain  each  sample  collected 
pursuant  to  the  requirements  of  this 
paragraph  (f)  for  a  period  of  30  days, 
except  that  this  period  shall  be  extended 
to  a  period  of  up  to  180  days  upon 
request  by  EPA; 

(iii)  To  submit  to  EPA  periodic 
reports,  as  follows: 

(A)  A  report  for  the  period  January 
through  March  shall  be  submitted  by 
May  31;  a  report  for  the  period  April 
through  June  shall  be  submitted  by 
August  31;  a  report  for  the  period  July 
through  September  shall  be  submitted 
by  November  30;  and  a  report  for  the 
period  October  through  December  shall 
be  submitted  by  February  28; 

(B)  Each  report  shall  include,  for  each 
sample  of  reformulated  gasoline  that 
was  analyzed  pursuant  to  the 
reouirements  of  this  paragraph  (f) : 

(1)  The  results  of  the  independent 
laboratory's  analyses  for  each  property: 
and 

(2)  The  information  specified  in 
paragraph  (f)(3Ki)  of  this  section  for 
such  sample;  and 

(iv)  To  supply  to  EPA,  upon  EPA's 
request,  any  sample  collected  or  a 
portion  of  any  such  sample. 

(4)  Any  refiner  that  produces 
reformulated  gasoUne  using  computer- 
controlled  in-line  blending  equipment  is 
exempt  fit>m  the  independent  sampling 
and  testing  requirements  specified  in 
paragraphs  (f)  (1)  through  (3)  of  this 
section,  provided  that  such  refiner: 

(i)  Obtains  bom  EPA  an  exemption 
from  these  requirements.  In  order  to 
seek  such  an  exemption,  the  refiner 
shall  submit  a  petition  to  EPA,  such 
petition  to  include: 

(A)  A  description  of  the  refiner's 
computer-controlled  in-line  blending 
operation,  including  a  description  of: 

(1)  The  location  of  the  operation; 

(2)  The  length  of  time  the  refijier  has 
used  the  operation; 

(3)  The  voliunes  of  gasoline  produced 
using  the  operation  since  the  refiner 
began  the  operation  or  during  the 
previous  three  years,  whichever  is 
shorter,  by  grade; 

(4)  The  movement  of  the  gasoline 
produced  using  the  operation  to  the 
point  of  fungible  mixing,  including  any 
points  where  all  or  portions  of  the 
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gasoline  produced  is  accaunulated  in 
gasoline  storage  tanks; 

(5)  The  physical  lay-out  of  the 
operation; 

(6)  The  automated  control  system, 
including  the  method  of  monitoring  and 
controlling  blend  properties  and 
proportions; 

(7)  Any  sampling  and  analysis  of 
gasoline  that  is  conducted  as  a  part  of 
the  operation,  including  on-line,  off- 
line, and  composite,  and  a  description 
of  the  methods  of  sampling,  the 
methods  of  analysis,  the  parameters 
analyzed  and  the  frequency  of  such 
analyses,  and  any  written,  printed,  or 
computer-stored  results  of  such 
analyses,  including  information  on  the 
retention  of  such  results; 

(8)  Any  sampling  and  analysis  of 
gasoline  produced  by  the  operation  that 
occtirs  downstream  from  the  blending 
operation  prior  to  fungible  mixing  of  the 
gasoline,  including  any  such  sampling 
and  analysis  by  the  refiner  and  by  any 
purchaser,  pipeline  or  other  carrier,  or 
by  independent  laboratories; 

(9)  Any  quality  assurance  procedures 
that  are  carried  out  over  the  operation: 

.  and 

(10)  Any  occasion(s)  during  the 

V       previous  three  years  when  the  refiner 
adjusted  any  physical  or  chemical 
property  of  any  gasoline  produced  using 
the  operation  downstream  bom  the 
operation,  including  the  nature  of  the 
adjustment  and  the  reason  the  gasoline 
had  properties  that  required  adjustment; 
and 

(B)  A  description  of  the  independent 
audit  program  of  the  refiner's  computer- 
controlled  in-line  blending  operation 
that  the  refiner  proposes  will  satisfy  the 
requirements  of  this  paragraph  {f)(4); 
and 

(ii)  Carries  out  an  independent  audit 
program  of  the  refiner's  computer- 
controlled  in-line  blending  operation, 
such  program  to  include: 

(A)  For  each  batch  of  reformulated 
gasoline  produced  using  the  operation, 
a  review  of  the  documents  generated 
that  is  sufficient  to  determine  the 
properties  and  volume  of  the  gasoline 
produced; 

(B)  Audits  that  occiu'  no  less 
frequently  than  aimually; 

(C)  Reports  of  the  results  of  such 
audits  submitted  to  the  refiner,  and  to 
EPA  by  the  auditor  no  later  than 
February  28  of  each  year. 

(D)  Audits  that  are  conducted  by  an 
auditor  that  meets  the  non-debarred 
criteria  specified  in  §  80.125  (a)  and/or 
(d);  and 

(iii)  Complies  with  any  other 
requirements  that  EPA  includes  as  part 
of  the  exemption. 


(g)  Marking  of  conventional  gasoline. 
[Reserved] 

(h)  Compliance  audits.  Any  refiner, 
importer,  and  oxygenate  blender  of  any 
reformulated  gasoline  or  RBOB  shall 
have  the  reformulated  gasoline  or  RBOB 
it  produced,  imported,  or  blended 
during  each  calendar  year  audited  for 
compliance  with  the  requirements  of 
this  subpart  D,  In  accordance  with  the 
requirements  of  subpart  F  of  this  part, 
at  the  conclusion  of  each  calendar  year. 

(i)  Exclusion  from  compliance 
calculations  of  gasoline  received  from 
others.  Any  refiner  for  each  refinery, 
any  oxygenate  blender  for  each 
oxygenate  blending  facility,  and  any 
importer  shall  exclude  from  all 
compliance  calculations  the  volume  and 
properties  of  any  reformulated  gasoline 
that  is  produced  at  another  refinery  or 
oxygenate  blending  fJadlity  or  imported 
by  another  importer. 

iSaee   Calculation  of  reformulated 
gasotine  properties. 

(a)  All  volume  measurements  required 
by  these  regulations  shall  be 
temperature  adjusted  to  60  degrees 
Fahrenheit. 

(b)  The  percentage  of  oxygen  by 
weight  contained  in  a  gasoline  blend, 
based  upon  its  percentage  oxygenate  by 
volume  and  density,  shall  exclude 
denatiuants  and  water. 

(c)  The  properties  of  reformulated 
gasoline  consist  of  per-gallon  values 
separately  and  individually  determined 
on  a  batch-by-batch  basis  using  the 
methodologies  specified  in  §  80.46  for 
each  of  those  physical  and  chemical 
parameters  necessary  to  determine 
compliance  with  the  standards  to  which 
the  gasoline  is  subject,  and  per-gallon 
values  for  the  VOC,  NOx,  and  toxics 
emissions  performance  standards  to 
which  the  gasoline  is  subject. 

(d)  Per-gallon  oxygen  content  shall  be 
determined  based  upon  the  weight 
percent  oxygen  of  a  representative 
sample  of  gasoline,  using  the  method  set 
forth  in  §  80.46(g).  The  total  oxygen 
content  associated  with  a  batch  of 
gasoline  (in  percent-gallons)  is 
calculated  by  multiplying  the  weight 
percent  oxygen  content  times  the 
volimie. 

(e)  Per-gallon  benzene  content  shall 
be  determined  based  upon  the  volume 
percent  benzene  of  a  representative 
sample  of  a  batch  of  gasoline  by  the 
method  set  forth  in  §  80.46(e).  The  total 
benzene  content  associated  with  a  batch 
of  gasoline  (in  percent-gallons)  is 
calculated  by  multiplying  the  voliune 
percent  benzene  content  times  the 
volume. 

(0  Per-gallon  RVP  shall  be  determined 
based  upon  the  measiuement  of  RVP  of 


a  representative  sample  of  a  batch  of 
gasoline  by  the  sampling  methodologies 
specified  in  Appendix  D  of  this  part  and 
the  testing  methodology  specified  in 
Appendix  E  of  this  part.  The  total  RVP 
value  associated  with  a  batch  of  gasoline 
(in  RVP-gallons)  is  calculated  by 
midtiplying  the  RVP  times  the  voliune. 
(g)  (1)  Per-gallon  values  for  VOC  and 
NOx  emissions  reduction  shall  be 
calculated  using  the  methodology 
specified  in  §  80.46  that  is  appropriate 
for  the  gasoline. 

(2)  Per-gallon  values  for  toxic 
emissions  performance  reduction  shall 
be  established  using: 

(i)  For  gasoline  subject  to  the  simple 
model,  the  methodology  under  §  80.42 
that  is  appropriate  for  the  gasoline;  and 

(11)  For  gasoline  subject  to  the 
complex  model,  the  methodology 
specified  in  §  80.46  that  is  appropriate 
for  the  gasoline. 

(3)  The  total  VOC,  NOx.  and  toxic 
emissions  performance  reduction  values 
associated  with  a  batch  of  gasoline  (in 
percent  reduction-gallons)  is  calciilated 
by  multiplying  the  per-gallon  percent 
emissions  performance  reduction  times 
the  volume  of  the  batch. 

{80.67   Compliance  on  average. 

The  requirements  of  this  section 
apply  to  all  reformulated  gasoline  and 
RBOB  produced  or  imported  for  which 
compUance  with  one  or  more  of  the 
requirements  of  §  80.41  is  determined 
on  average  ("averaged  gasoline"). 

(a)  Compliance  survey  required  in 
order  to  meet  standards  on  average.  (1) 
Any  refiner,  importer,  or  oxygenate 
blender  that  compUes  with  the 
compliance  survey  requirements  of 
§  80.68  has  the  option  of  meeting  the 
standards  specified  in  §  80.41  for 
average  compliance  in  addition  to  the 
option  of  meeting  the  standards 
specified  in  §80.41  for  per-gallon 
compliance;  any  refiner,  importer,  or 
oxygenate  blender  that  does  not  comply 
with  the  survey  requirements  must  meet 
the  standards  specified  in  §  80.41  for 
per-gallon  compliance,  and  does  not 
have  the  option  of  meeting  standards  on 
average. 

(2)(i)(A)  A  refiner  or  importer  that 
produces  or  imports  reformulated 
gasoline  that  exceeds  the  average 
standards  for  oxygen  or  benzene  (but 
not  for  other  parameters  that  have 
average  standards)  may  use  such 
gasoline  to  offset  reformulated  gasoline 
which  does  not  achieve  such  average 
standards,  but  only  if  the  reformulated 
gasoline  that  does  not  achieve  such 
average  standards  is  sold  to  ultimate 
consiuners  in  the  same  covered  area  as 
was  the  reformulated  gasoline  which 


exceeds  average  standards;  provided 
that 

(B)  Prior  to  the  beginning  of  the 
averaging  period  when  the  averaging 
approach  described  in  paragraph 
(a)(2){l)(A)  of  this  section  is  used,  the 
refiner  or  importer  obtains  approval 
from  EFA.  hi  order  to  seek  such 
approval,  the  refiner  or  importer  shall 
submit  a  petition  to  EPA.  such  petition 
to  include: 

(DThe  identification  of  the  refiner 
and  refinery,  or  importer,  the  covered 
area,  and  the  averaging  period:  and 

(2)  A  detailed  description  of  the 
procedures  the  refiner  or  importer  will 
use  to  ensure  the  gasoline  is  produced 
by  the  refiner  or  is  imported  by  the 
importer  and  is  used  only  in  the  covered 
area  in  question  and  is  not  used  in  any 
other  covered  area,  and  the  record 
keeping,  reporting,  auditing,  and  other 
quality  assurance  measures  that  will  be 
followed  to  establish  the  gasoline  is 
used  as  intended;  and 

(C)  The  refiner  or  importer  properly 
completes  any  requirements  that  are 
specified  by  EPA  as  conditions  for 
approval  of  the  petition. 

(ii)  Any  refiner  or  importer  that  meets 
the  requirements  of  paragraph  (a)(2)(i)  of 
this  section  will  be  deemed  to  have 
satisfied  the  compliance  survey 
requirements  of  §  80.68  for  the  covered 
area  in  question. 

(b)  Scope  of  averaging.  (1)  Any  refiner 
shall  meet  all  applicable  averaged 
standards  separately  for  each  of  the 
refiner's  refineries; 

(2](i)  Any  importer  shall  meet  all 
applicable  averaged  standards  on  the 
basis  of  all  averaged  reformulated 
gasoline  and  RBOB  imported  by  the 
importen  except  that 

(li)  Any  importer  to  whom  different 
standards  apply  for  gasoline  imported  at 
different  facilities  by  operation  of 
§  80.41(i),  shall  meet  the  averaged 
standards  separately  for  the  averaged 
reformulated  gasoline  and  RBOB 
imported  into  each  group  of  facilities 
that  is  subject  to  the  same  standards; 
and 

(3)  Any  oxygenate  blender  shall  meet 
the  averaged  standard  for  oxygen 
separately  for  each  of  the  oxygenate 
blender's  oxygenate  blending  faciUties, 
except  that  any  oxygenate  blender  may 
group  the  averaged  reformulated 
gasoline  produced  at  faciUties  at  which 
gasoline  is  produced  for  use  in  a  single 
covered  area. 

(c)  RVPand  VOC  emissions 
performance  reduction  compliance  on 
average.  (1)  The  VOC-con trolled 
reformulated  gasoline  and  RBOB 
produced  at  any  refinery  or  imported  by 
any  importer  during  the  period  January 
1  through  September  15  of  each 


calen(  ar  year  which  is  designated  for 

compliance  for  RVP  or  VOC 
emissions  performance  on  average  must 
I  le  standards  for  RVP  (in  the  case 
re  inery  or  importer  subject  to  the 
model  standards)  or  the 
standi  rds  for  VOC  emissions 
perfoi  nance  reduction  (in  the  case  of  a 
refine  y  or  importer  subject  to  the 

model  standards)  which  are 
ppU(^ble  to  that  refinery  or  importer  as 


meet 
of  a 

simpl 


complex 

a^ 

follovk 


(i)  C  Bsoline  and  RBOB  designated  for 
VOC  ( lontrol  Region  1  must  meet  the 
stand)  rds  for  that  Region  which  are 
applic  able  to  that  refinery  or  importer; 
and 

(ii)  tasoline  and  RBOB  designated  for 
VOC  ( k>ntrol  Region  2  must  meet  the 
standi  rds  for  that  Region  which  are 
appU(  able  to  that  refinery  or  importer. 

(2)  a  the  case  of  a  refinery  or 
impoi  :er  subject  to  the  simple  model 
stand)  rds,  each  gallon  of  reformulated 
gasoli  le  and  RBOB  designated  as  being 
VOCh  ontrolled  may  not  exceed  the 
maxii  lum  standards  for  RVP  specified 
in  §  81  .41(b)  which  are  applicable  to 
that  n  finer  or  importer. 

(3)  1 1  the  case  of  a  refinery  or 
impot  :er  subject  to  the  complex  model 
stand)  rds,  each  gallon  of  reformulated 
gasoli  le  designated  as  being  VOC- 
contrt  lied  must  equal  or  exceed  the 
minin  um  standards  for  VOC  emissions 
perfoi  nance  specified  in  §  80.41  which 
are  ap  )lic8ble  to  that  refinery  or 
impoi  er. 

(d)  'oxics  emis^ons  reduction  and 
benze  te  compliame  on  average.  (1)  The 
avera(  ing  period  for  the  requirements 
for  be  izene  content  andtoxics  emission 
perfoi  nance  is  January  1  thrbugh 
Decet  iber  31  of  each  year. 

(2) '  lie  reformulated  gasoline  and 
RBOB  produced  at  any  refinery  or 
impoi  :ed  by  any  importer  during  the 
toxics  emissions  performance  and 
benze  le  averaging  periods  that  is 
desigi  ated  for  average  compliance  for 
these  parameters  shall  on  average  meet 
the  St)  ndards  specified  for  toxics 
emiss  ons  performance  and  benzene  in 
§  80.4  I  which  are  applicable  to  that 
refine  y  or  importer. 

(3)   iach  gallon  of  reformulated 
gasoli  le  may  not  exceed  the  maximum 
standi  rd  for  benzene  content  specified 
in  §  81  .41  which  is  applicable  to  that 
refine  y  or  importer. 

(e) ,  /Ox  compliance  on  average.  (1) 
The  a  eraging  period  for  NOx  emissions 
perfoi  mance  is  January  1  through 
Decei]  iber  31  of  each  year. 

(2) '  "he  requirements  of  this  paragraph 
(e)  ap  >ly  separately  to  refonnulated 
gasoli  le  and  RBOB  in  the  following 
categc  ries: 


(i)  All  reformulated  gasoline  and 
RBOB  that  is  designated  as  VOC- 
controlled;  and 

(ii)  All  reformulated  gasoline  and 
RBOB  that  is  not  designated  as  VOC- 
controlled. 

(3)  The  reformulated  gasoline  and 
RBOB  produced  at  any  refinery  or 
imported  by  any  importer  during  the 
NOx  averaging  period  that  is  designated 
for  average  compliance  for  NOx  shall  on 
average  meet  the  standards  for  NOx 
specified  in  §80.41  that  are  applicable 
to  that  refinery  or  importer. 

(4)  Each  gallon  of  reformulated 
gasoline  must  equal  or  exceed  the 
minimum  standards  for  NOx  emissions 
performance  specified  In  §  80.41  which 
are  appUcable  to  that  refinery  or 
importer. 

(i)  Oxygen  compliance  on  average.  (1). 
The  averaging  period  for  the  oxygen 
content  requirements  is  January  1 
through  December  31  of  each  year. 

(2)  The  requirements  of  this  paragraph 
(f)  apply  separately  to  reformulated 
gasoUne  in  the  following  categories: 

(i)  All  reformulated  gasoline; 

(ii)  All  reformulated  gasoline  that  is 
not  designated  as  being  OPRG;  and 

(iii)  In  the  case  of  reformulated 
gasoline  certified  under  the  simple 
model,  that  which  is  designated  as  VOC- 
controlled. 

(3)  The  reformulated  gasoline 
produced  at  any  refinery  or  imported  by 
any  importer  during  the  oxygen 
averaging  period  that  is  designated  for 
average  compliance  for  oxygen  shall  on 
average  meet  the  standards  for  oxygen 
specified  in  §  80.41  that  is  applicable  to 
that  refinery  or  importer. 

(4)  The  reformulated  gasoline  that  is 
produced  at  any  oxygenate  blending 
facility  by  blending  RBOB  with 
oxygenate  that  is  designated  for  average 
compliance  for  oxygen  shall  on  average 
meet  the  standards  for  oxygen  specified 
in  §  80.41  that  is  appUcable  to  that 
ojorgenate  blending  facility. 

(5)  Each  gallon  of  reformulated 
gasoline  must  meet  the  applicable 
minimum  requirements,  and  in  the  case 
of  simple  model  reformulated  gasoline 
the  minimum  and  maximum 
requirements,  for  oxygen  content 
specified  in  §  80.41. 

(g)  Compliance  calculation.  To 
determine  compliance  with  the 
averaged  standards  in  §  80.41,  any 
refiner  for  each  of  its  refineries  at  which 
averaged  reformulated  gasoUne  or  RBOB 
is  produced,  any  oxygenate  blender  for 
each  of  its  oxygenate  blending  facilities 
at  which  oxygen  averaged  refonnulated 
gasoline  is  produced,  and  any  importer 
that  imports  averaged  reformulated 
gasoline  or  RBOB  shall,  for  each 
averaging  period  and  for  each  portion  of 
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gasoline  for  which  standards  must  be 
separately  achieved,  and  for  each 
relevant  standard,  calculate: 

(l)(i)  The  compliance  total  using  the 
following  formula: 


COMPLIANCE  TOTAL  - 


IV. 


xstd 


where 

Vi=the  volume  of  gasoline  batch  i 

std=the  standard  for  the  parameter  being 

evaluated 
n=the  number  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period 
and 

(ii)  The  actual  total  using  the 
foUoviring  formula: 


ACTUAL  TOTAL  -  J^CV,  x  parm^) 

where 

Vi=the  volume  of  gasoline  batch  i 

panni=the  parameter  value  of  gasoline 

batch  i 
n=the  number  of  batches  of  gasoline 

produced  or  imported  during  the 

averaging  period 

(2)  For  each  standard,  compare  the 
actual  total  with  the  compliance  total. 

(3)  For  the  VOC,  NOx.  and  toxics 
emissions  performance  and  oxygen 
standards,  the  actual  totals  must  be 
equal  to  or  greater  than  the  compHance 
totals  to  achieve  compliance. 

(4)  For  RVP  and  benzene  standards, 
the  actual  total  must  be  equal  to  or  less 
than  the  compliance  totals  to  achieve 
compUance. 

(5)  If  the  actual  total  for  the  oxygen 
standard  is  less  than  the  compliance 
total,  or  if  the  actual  total  for  the 
benzene  standard  is  greater  than  the 
compliance  total,  credits  for  these 
parameters  must  be  obtained  from 
another  refiner,  importer  or  (in  the  case 
of  oxygen)  oxygenate  blender  in  order  to 
achieve  compliance: 

(i)  The  total  nimiber  of  oxygen  credits 
required  to  achieve  compliance  is 
calculated  by  subtracting  the  actual  total 
fitim  the  compliance  total  oxygen;  and 

(ii)  The  total  number  of  benzene 
credits  required  to  achieve  comphance 
is  calculated  by  subtracting  the 
compliance  total  from  the  actual  total 
benzene. 

(6)  If  the  actual  total  for  the  oxygen 
standard  is  greater  than  the  compliance 
total,  or  if  the  actual  total  for  the 
benzene  standard  is  less  than  the 
compliance  totals,  credits  for  these 
parameters  are  generated: 

(i)  The  total  number  of  oxygen  credits 
which  may  be  traded  to  another 


refinery,  importer,  or  oxygenate  blender 
is  calculated  by  subtracting  the 
compliance  total  from  the  actual  total 
for  oxygen;  and 

(ii)  The  total  number  of  benzene 
credits  which  may  be  traded  to  another 
refinery  or  importer  is  calculated  by 
subtracting  the  actual  total  from  the 
compliance  total  for  benzene. 

(h)  Credit  transfers.  (1)  Compliance 
with  the  averaged  standards  specified  in 
§  80.41  for  oxygen  and  benzene  (but  for 
no  other  standards  or  requirements)  may 
be  achieved  through  the  transfer  of 
oxygen  and  benzene  credits  provided 
that: 

(i)  The  credits  were  generated  in  the 
same  averaging  period  as  they  are  used; 

(ii)  The  credit  transfer  takes  place  no 
later  than  fifteen  woridng  days 
following  the  end  of  the  averaging 
period  in  which  the  reformulated 
gasoline  credits  were  generated; 

(iii)  The  credits  are  properly  created; 

(iv)  The  credits  are  transferred 
directly  irom  the  refiner,  importer,  or 
oxygenate  blender  that  creates  the 
credits  to  the  refiner,  importer,  or 
oxygenate  blender  that  uses  the  credits 
to  achieve  comphance: 

(v)  Oxygen  credits  are  generated, 
transferred,  and  used: 

(A)  In  the  case  of  gasoUne  subject  to 
the  simple  model  standards,  only  in  the 
following  categories: 

(1)  VOC-controlled.  non-OPRG; 

(2)  Non- VOC-controlled,  non-OPRG; 

(3)  Non- VOC-controlled.  OPRG;  and 

(4)  VOC-controlled,  OPRG;  and 

(B)  In  the  case  of  gasoline  subject  to 
the  complex  model  standards,  only  in 
the  following  categories: 

fi;  OPRG:  and 

(2;  Non-OPRG: 

(vi)  Oxygen  credits  generated  from 
gasoline  subject  to  the  complex  model 
standards  are  not  used  to  achieve 
compliance  for  gasoline  subject  to  the 
simple  model  standards: 

(vii)  Oxygen  credits  are  not  used  to 
achieve  compliance  with  the  minimum 
oxygen  content  standards  in  §80.41; 
and 

(viii)  Benzene  credits  are  not  used  to 
achieve  compliance  with  the  maximum 
benzene  content  standards  in  §  80.41. 

(2)  No  party  may  transfer  any  credits 
to  the  extent  such  a  transfer  would 
result  in  the  transferor  having  a  negative 
credit  balance  at  the  conclusion  of  the 
averaging  period  for  which  the  credits 
were  transferred.  Any  credits  transferred 
in  violation  of  this  paragraph  are 
improperly  created  credits. 

(3)  In  the  case  of  credits  that  were 
improperly  created,  the  following 
provisions  apply: 

(i)  Improperly  created  credits  may  not 
be  used  to  achieve  compUance, 


regardless  of  a  credit  transferee's  good 
faith  beUef  that  it  was  receiving  vaUd 
credits; 

(ii)  No  refiner,  importer,  or  oxygenate 
blender  may  create,  report,  or  transfer 
imjproperly  created  credits;  and 

(iii)  Where  any  credit  transferor  has  in 
its  balance  at  the  conclusion  of  any 
averaging  period  both  credits  which 
were  properly  created  and  credits  which 
were  improperly  created,  the  properly 
created  credits  will  be  appUed  first  to 
any  credit  transfers  before  the  transferor 
may  apply  any  credits  to  achieve  its 
own  compUance. 

(i)  Average  compliance  for 
reformulated  gasoline  produced  or 
imported  before  January  1,  1995.  In  the 
case  of  any  reformulated  gasoline  that  is 
intended  to  be  used  beginning  January 
1, 1995,  but  that  is  produced  or 
imported  prior  to  that  date: 

(1)  Any  refiner  or  importer  may  meet 
standards  specified  in  §  80.41  for 
average  compUance  for  such  gasoline, 
provided  the  refiner  or  importer  has  the 
option  of  meeting  standards  on  average 
for  1995  imder  paragraph  (a)  of  this 
section,  and  provided  die  refiner  or 
importer  elects  to  be  subject  to  average 
standards  uinder  §  80.65(c)(3l;  and 

(2)  Any  average  compUance  gasoline 
under  paragraph  (i)(l)  of  this  section 
shall  be  combined  with  average 
compUance  gasoline  produced  during 
1995  for  purposes  of  compUance 
calculations  imder  paragraph  (g)  of  this 
section. 

{  80.68    Compliance  surveys. 

(a)  Compliance  survey  option  1.  In 
order  to  satisfy  the  compUance  survey 
requirements,  any  refiner,  importer,  or 
oxygenate  blender  shaU  properly 
conduct  a  program  of  compliance 
surveys  in  accordance  with  a  survey 
program  plan  which  has  been  approved 
by  the  Administrator  of  EPA  in  each 
covered  area  which  is  suppUed  with  any 
gasoline  for  which  compUance  is 
achieved  on  average  that  is  produced  by 
that  refiner  or  oxygenate  blender  or 
imported  by  that  importer.  Such 
approval  shall  be  based  upon  the  survey 
program  plan  meeting  the  following 
criteria: 

(1)  The  survey  program  shall  consist 
of  at  least  four  surveys  which  shall 
occur  during  the  followring  time  periods: 
one  survey  during  the  period  January  1 
through  May  31;  two  surveys  during  the 
period  Jime  1  through  September  15; 
and  one  survey  during  the  period 
September  16  through  December  31. 

(2)  The  survey  program  shall  meet  the 
criteria  stated  in  paragraph  (c)  of  this 
section. 

(3)  In  the  event  that  any  refiner, 
importer,  or  oxygenate  blender  fails  to 
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propwly  carry  out  an  approved  survey 
program,  the  refiner,  importer,  or 
oxygenate  blender  shall  achieve 
compliance  with  all  applicable 
standards  on  a  per-gallon  basis  for  the 
calendar  year  in  which  the  failure 
occurs,  and  may  not  achieve  compliance 
with  any  standard  on  an  average  basis 
during  this  calendar  year.  This 
requirement  to  achieve  compliance  per- 
gallon  shall  apply  ab  initio  to  the 
beginning  of  any  calendar  year  in  which 
the  bilure  occurs,  regardless  of  when 
during  the  year  the  fadlure  occurs. 

(b)  Compliance  survey  option  2.  A 
refiner,  importer,  or  oxygenate  blender 


where: 

ANSi  =  the  adjusted  number  of  surveys 
for  year  i;  i  s  the  opt-in  year  and 
each  subsequent  year 

NS,  =  the  number  of  surveys  according 
to  the  schedule  in  paragraph  (b)(1) 
of  this  section  in  year  i;  i  =  the  opt- 
in  year  and  each  subsequent  year 

Vopt-i.  s  the  total  volume  of  gasoline 
supplied  to  the  opt-in  covered  areas 


where: 

ANSi  s  the  adjusted  number  of  surveys 

in  year  i;  i  >  the  year  after  the 

failure  and  each  subsequent  year 
VfaiM  B  the  total  voliune  of  gasoline 

supplied  to  the  covered  area  which 

failed  the  survey  or  survey  series  in 

the  year  of  the  bilure 
Vuui  =  the  total  volimie  of  gasoline 

supplied  to  all  covered  areas  in  the 

year  of  the  failure 
NSi  s  the  number  of  surveys  in  year 
i  according  to  the  schedule  in  paragraph 
(b)(1)  of  this  section  and  as  adjusted  by 
paragraph  (b)(2)(i)  of  this  section;  i  =  the 
year  after  the  failure  and  each 
subsequent  year 

(3)  The  survey  program  shall  meet  the 
criteria  stated  in  pan^raph  (c)  of  this 
section. 

(4)  On  each  occasion  the 
comprehensive  survey  program  does  not 
occur  as  tpedfiad  in  the  approved  plan 
with  reganl  to  any  covraed  area: 

(i)  Each  refiner,  importer,  and 
oxygenate  blender  who  supplied  any 


shall  be  deemed  to  have  satisfied  the 
complii  [noe  survey  requirements 
describ^  in  paragraph  (a)  of  this 
section  jif  a  compiehensive  program  of 
surveys  is  properly  conducted  in 
accordj  ace  with  a  survey  program  plan 
which  las  been  approved  by  the 
AdminBtrator  of  EPA.  Such  approval 
shall  ba  based  upon  the  survey  program 
plan  meeting  the  following  criteria: 

(1)  Tie  initial  schedule  lor  the 
conduc  of  siuveys  shall  be  as  follows: 

(i)  12  >  surveys  shall  be  conducted  in 
1995; 

(ii)  8(  surveys  shall  be  conducted  in 
1996; 


>IS,  = 


opi— in 


ong 


XNSi 


-^NS, 


in  I  le  year  preceding  the  year  of  the 
opt  in 

Vorif  =  t  le  total  volume  of  gasoline 
suoplied  to  the  original  nine 
cov  )red  areas  in  the  year  preceding 
the  year  of  the  opt-in 

(ii)  In  the  event  that  any  covered  area 
fails  a  SI  u^^ey  or  survey  series  according 
to  the  o  iteria  set  forth  in  paragraph  (c) 
of  this  8  sctlon,  the  annual  decreases  in 
the  nun|bers  of  surveys  prescribed  by 


ANS, 


'hiled 


x(NSi_,-NSi) 


-fNSi 


reformi  ated  gasoline  or  RBOB  to  the 
coverec  area  and  who  has  not  satisfied 
the  suni  ey  requirements  described  in 
paragra  ih  (a)  of  this  section  shall  be 
deemec  to  have  failed  to  carry  out  an 
approve  d  survey  program;  and 

(ii)  Ti  e  covereo  area  will  be  deemed 
to  have  ailed  surveys  for  VOC  and  NOx 
emissio  ts  performance,  and  survey 
series  fc  r  benzene  and  oxygen,  and  toxic 
and  NO  c  emissions  performance. 

(c)  Ge  neral  survey  requirements.  (1) 
During  I  he  period  January  1, 1995 
through  December  31. 1997: 

(i)  An  r  sample  taken  from  a  retail 
gasolim  storage  tank  for  which  the  three 
most  n»  ent  deliveries  %yere  of  gasoline 
designa  ed  as  meeting: 

(A)  Si  mple  model  standards  shall  be 
conside  ed  a  "simple  model  sample";  or 

(B)  Cc  mplex  model  standards  uiall  be 
consida  ed  a  "complex  model  sample." 

(ii)A  (urvey  shall  consist  of  the 
combiBi  tion  of  a  simple  model  portion 
and  a  a  mplax  model  portion.  ^ 
follows: 


(iii)  60  surveys  shall  be  ccmducted  in 
1997; 

(iv)  50  surveys  shall  be  conducted  in 
1998  and  thereafter. 

(2)  This  initial  survey  schedule  shall 
be  adjusted  as  follows: 

(i)  In  the  event  one  or  more  ozone 
nonattainment  areas  in  addition  to  the 
nine  specified  in  §  80.70,  opt  into  the 
reformulated  gasoline  program,  the 
nimiber  of  surveys  to  be  conducted  in 
the  year  the  area  or  areas  opt  into  the 
program  and  in  each  subsequent  year 
shall  be  increased  according  to  the 
following  formula: 


paragraph  (b)(1)  of  this  section,  as 
adjusted  by  paragraph  {b)(2)(i)  of  this 
section,  shall  be  adjusted  as  follows  in 
the  year  following  the  year  of  the 
failure.  Any  such  adjustment  to  the 
number  of  surveys  shall  remain  in  efiect 
so  long  as  any  standard  for  the  affected 
covered  area  has  been  adjusted  to  be 
more  stringent  as  a  result  of  a  failed 
surx'ey  or  survey  series.  The  adjustments 
shall  be  calculated  according  to  the 
following  formula: 


(A)  The  simple  model  p>ortion  of  a 
survey  shall  consist  of  all  simple  model 
samples  that  are  collected  pursuant  to 
the  applicable  survey  design  in  a  single 
covered  area  during  any  consecutive 
seven-day  period  and  that  are  not 
excluded  under  paragraph  (c)(6)  of  this 
section. 

(B)  The  complex  model  portion  of  a 
survey  shall  consist  of  all  complex 
model  samples  that  are  collected 
pursuant  to  the  appUcable  survey  design 
in  a  single  coverod  area  during  any 
consecutive  seven-day  period  and  that 
are  not  excluded  under  paragraph  (c)(6) 
of  this  section. 

(iii)  (A)  The  simple  model  portion  of 
each  survey  shall  be  representative  of  all 
gasoline  certified  using  the  simple 
model  which  is  being  dispensed  in  the 
covered  area. 

(B)  The  complex  model  portion  of 
each  survey  shall  be  representative  of  all 
gasoline  certified  uaing  the  complex 
model  whick  is  being  dispensed  in  the 
covered  are*. 


(2)  Beginning  on  January  1, 1998: 
(i)  A  survey  shall  consist  of  all 

samples  that  are  collected  pursuant  to 
the  applicable  survey  design  in  a  single 
covered  area  during  any  consecutive 
seven-day  period  and  that  are  not 
excluded  under  paragraph  (c)(6)  of  this 
section. 

(ii)  A  survey  shall  be  representative  of 
all  gasoline  which  is  being  dispensed  in 
the  covered  area. 

(3)  A  VOC  survey,  and  prior  to 
January  1 ,  2000,  a  NOx  survey,  shall 
consist  of  any  survey  conducted  during 
the  period  June  1  through  Septembtf  15. 

(4)  (i)  A  toxics,  oxygen,  ana  benzene 
survey  series  shall  consist  of  all  surveys 
conducted  in  a  single  covered  area 
during  a  single  calendar  year. 

(ii)  A  NOx  survey  series  shall  consist 
of  all  surveys  conducted  in  a  single 
covered  area  during  the  periods  January 
1  through  May  31,  and  September  16 
through  December  31  during  a  single 
calendar  year. 

(5)  (i)  Each  simple  model  sample 
included  in  a  survey  shall  be  analyzed 
for  oxygenate  type  and  content,  benzene 
content,  aromatic  hydrocarbon  content, 
and  RVP  in  accordance  with  the 
methodologies  specified  in  §  80.46;  and 

(ii)  Each  complex  model  sample 
included  in  a  survey  shall  be  analyzed 
for  oxygenate  type  and  content,  olefins, 
benzene,  sulfur,  and  aromatic 
hydrocarbons,  E-200.  E-300,  and  RVP 
in  accordance  with  the  methodologies 
specified  in  §  80.46. 

(6)  (i)  The  results  of  each  survey  shall 
be  based  upon  the  results  of  the  analysis 
of  each  sample  collected  during  the 
course  of  the  survey,  unless  the  sample 
violates  the  applicable  per-gallon 
maximum  or  minimum  standards  for 


the  parameter  being  evaluated  phis  any 
enforconent  tolerance  that  applies  to 
the  parameter  (e.^.,  a  sample  that 
violates  the  benzene  per-gallon 
maximum  plus  any  benzene 
enforcement  ttderance  but  meets  other 
per-gallcm  maximum  and  miniiniim 
standards  would  be  excluded  from  the 
benzene  survey,  but  would  be  included 
in  the  surveys  fcsr  parameters  other  than 
benzene). 

(ii)  Any  sample  from  a  survey  that 
violates  any  standard  imder  §80.41,  or 
that  constitutes  evidence  of  the 
violation  of  any  prt^bition  or 
requirement  imder  this  subpart  D,  may 
be  used  by  the  Administrator  in  an 
enforcement  action  for  such  violation. 

(7)  Each  laboratory  at  which  samples 
in  a  survey  are  analyzed  shall 
participate  in  a  correlation  program 
with  EPA  to  ensure  the  validity  of 
analysis  results. 

(8)  (i)  The  results  of  each  simple 
model  VOC  survey  shall  be  determined 
as  follows: 

(A)  For  each  simple  model  sample 
from  the  survey.  tlM  VOC  wiwii^innf 
reduction  percentage  shall  be 
determined  based  upon  the  tested 
values  for  RVP  and  oxygen  for  that 
sample  as  applied  to  the  VOC  emissions 
reduction  equation  at  §  80.42(a)(1)  for 
VOC-Control  Region  1  and  §  80.42(a)(2) 
for  VOC-Qmtrol  Region  2; 

(B)  The  VOC  emissions  reduction 
survey  standard  applicable  to  each 
covered  area  shall  be  calculated  by 
using  the  VOC  emissions  equation  at 
§  80.42(a)(1)  with  RVPs7.2  and 
OXCONs2.0  for  covered  areas  located  in 
VOC-Control  Regioa  1  and  using  the 
VOC  emissions  equation  at  $  80.42(a)(^ 
with  RVP=8.1  and  OX0ONs2.0  Sat 


covered  areas  located  in  VOC-Control 
Region  2;  and 

(C)  The  coveied  area  shall  have  failed 
the  simple  model  VOC  survey  if  the 
VOC  emissions  reduction  average  of  all 
survey  samples  is  less  than  VOC 
emissions  reduction  survey  standard 
calculated  imder  paragraph  (cK8)(i)(B) 
of  this  section. 

(ii)  The  results  of  eadi  complex  model 
VOC  emissions  reduction  survey  sh^ 
be  determined  as  follows: 

(A)  For  each  complex  model  sample 
from  the  survey,  the  VOC  emissions 
reduction  percentage  shall  be 
determined  based  upon  the  tested 
parameter  values  for  that  sample  and 
the  appropriate  methodology  fin- 
calculating  VOC  emissions  reduction  at 
§60.47;  and 

(B)  The  covered  area  shall  have  failed 
the  complex  model  VOC  survey  if  the 
VOC  emissions  reduction  percentage 
average  of  all  survey  samples  is  less 
than  the  applicable  per-gallon  standard 
for  VOC  emissions  radiK:tion. 

(9)  (i)  The  results  of  each  simple 
model  toxics  emissions  reduction 
survey  series  conducted  in  any  covered 
area  shall  be  determined  as  follows: 

(A)  Fot  each  simple  model  sample 
from  the  survey  series,  the  toxics 
emissions  reduction  pooantage  shall  be 
determined  based  upon  the  tasted 
parameter  values  for  that  sample  and 
the  appropriate  methodology  for 
calculating  toxica  emissions 
performance  reduction  at  §80.42. 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  i>ercentages  for  all 
samples  from  a  survey  series  shall  be 
calculated  according  to  the  following 
formula: 


AATER  = 


X  0.468 
J 

-^ 

X  0.532 

°2 

where 

AATER  =  the  annual  average  toxics 
emissions  reduction 

TERi  j  =  the  toxics  emissions  reduction 
for  sample  i  of  gasoline  collected 
during  the  high  ozcme  season 

TERz..  =  the  toxics  emissions  reduction 
for  sample  i  of  gasoline  collected 
outside  the  high  ozone  season 

m  =  the  number  of  samples  collected 
during  the  high  ozone  season 

m  =  the  number  of  samples  collected 
outside  the  high  ozone  season 


(C)  The  covered  area  shall  have  failed 
the  simple  model  toxics  survey  series  if 
the  aimual  average  toxics  emissions 
reduction  is  less  than  the  simple  model 
per-gallon  standard  for  toxics  emissions 
reduction. 

(ii)  The  results  of  each  complex  model 
toxics  emissions  reduction  survey  series 
conducted  in  any  covered  area  shall  be 
determined  as  follows: 

(A)  For  each  complex  model  sample 
from  the  survey  series,  the  toxics 
emissi(ms  reduction  percentage  shall  be 
determined  baaed  upon  the  tented 


parameter  values  for  that  sample  and 
the  appropriate  methodology  for 
calculating  toxics  emissions  reduction 
at  §80.47; 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  fior  all 
samples  from  a  survey  series  shall  be 
calculated  according  to  the  formula 
specified  in  paragraph  (c)(8)(i)(B)  of  this 
section;  and 

(C)  The  covered  area  shall  have  failed 
the  complex  model  toxica  survey  aeries 
if  the  annual  average  toxica  amissions 
reduction  is  less  than  the  applicable 


per-gallon  complex  model  standard  for 
toxics  emissions  reduction. 

(10)  The  results  of  each  NOx 
emissions  reduction  survey  and  survey 
series  shall  be  determined  as  follows: 

(i)  For  each  sample  from  the  survey 
and  survey  series,  the  NOx  emissions 
reduction  percentage  shall  be 
determined  based  upon  the  tested 
parameter  values  for  that  sample  and 
the  a|)propriate  methodology  for 
calculating  NOx  emissions  reduction  at 
$80.47;  and 

(ii)  The  covered  area  shall  have  failed 
the  NOx  survey  or  survey  series  if  the 
NOx  emissions  reduction  percentage 
average  for  all  survey  samples  is  less 
than  the  applicable  Phase  I  or  Phase  II 
complex  model  per-gallon  standard  for 
NOx  emissions  reduction. 

(11)  For  any  benzene  content  stirvey 
series  conducted  in  any  covered  area  the 
average  benzene  content  for  all  samples 
from  the  survey  series  shall  be 
calculated.  If  this  annual  average  is 
greater  than  1.000  percent  by  volume, 
the  covered  area  shall  have  failed  a 
benzene  survey  series. 

(12)  For  any  oxygen  content  survey 
series  conducted  in  any  covered  area  the 
average  oxygen  content  for  all  samples 
from  the  siuvey  series  shall  be 
calculated.  If  this  annual  average  is  less 
than  2.00  percent  by  «veight.  the  covered 
area  shall  have  Caileid  an  oxygen  survey 
series. 

Each  siirvey  program  shall: 
(i)  Be  planned  and  conducted  by  a 
person  who  is  independent  of  the 
refiner  or  importer  (the  surveyor).  In 
order  to  be  considered  independent: 

(A)  The  surveyor  shall  not  be  an 
employee  of  any  refiner  or  importer; 

(B)  The  surveyor  shall  be  free  from 
any  obligation  to  or  interest  in  any 
refiner  or  importer:  and 

(C)  The  refiner  or  importer  shall  be 
free  from  any  obligation  to  or  interest  in 
the  surveyor,  and 

(ii)  Include  procedures  for  selecting 
sample  collection  locations,  numbws  of 
samples,  and  gasoline  compositions 
which  will  result  in: 

(A]  Simple  model  surveys 
representing  all  gasoline  certified  using 
the  simple  model  being  dispensed  at 
retail  outlets  within  the  covered  area 
during  the  period  of  the  survey;  and 

(B)  Complex  model  surveys 
representing  all  gasoline  certified  using 
the  complex  model  being  dispensed  at 
retail  outlets  within  the  covered  area 
during  the  period  of  the  survey;  and 

(iii)  Include  procedures  such  that  the 
number  of  samples  included  in  each 
survey  assures  that: 

(A)  In  the  case  of  simple  model 
surveys,  the  average  levels  of  oxygen, 
benzene,  RVP,  and  aromatic 
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hy(  rocaifoons  are  determined  with  a 
95%  confidence  level,  with  error  of  less 
0.1  psi  for  RVP.  0.05%  for  benzene 
roliuie).  and  0.1%  for  oxygen  (by 
'it);  and 

D  In  the  case  of  complex  model 
reys,  the  average  levels  of  oxygen, 
me.  RVP.  aromatic  hydrocubons. 
IS,  T-50.  T-90.  and  sulfur  are 
irmined  with  a  95%  confidence 
levf  1,  with  error  of  less  than  0.1  psi  for 
RVf ,  0.05%  for  benzene  (by  volume). 
0.li>  for  oxygen  (by  weight).  0.5%  for 
aroi  aatic  hydrocarbons  (by  volume). 
0.5  b  for  olefins  (by  volume).  5  *F.  for 
T-i  0  and  T-90.  and  10  ppm  for  sulfur; 
anc 

(  v)  Reqtiire  that  the  surveyor  shall: 

(A)  Not  inform  anyone,  in  advance,  of 
the  pate  or  location  for  the  conduct  of 
anjMsurvey; 

C  >)  Upon  request  by  EPA  made  within 
thii  :y  days  following  the  submission  of 
the  report  of  a  survey,  provide  a 
dui  Ucate  of  any  gasoline  sample  taken 
dur  ng  that  survey  to  EPA  at  a  location 
to  b  B  specified  by  EPA  each  sample  to 
be  j  lentified  by  the  name  and  address 
oft  le  facility  where  collected,  the  date 
of  c  sUection.  and  the  classification  of 
the  (ample  as  simple  model  or  complex 
mo  el;  and 

(( ;)  At  any  time  permit  any 
repi  esentative  of  EPA  to  monitor  the 
coE  iuct  of  the  survey,  including  sample 
col  iction,  transportation,  storage,  and 
ana  vsis;  and 

(i  ]  Require  the  surveyor  to  submit  to 
EP> ,  a  report  of  each  siuvey.  within 
thii  y  days  following  completion  of  the 
sxirtey,  such  report  to  include  the 
following  information: 

(i  k)  The  identification  of  the  person 
whi  I  conducted  the  survey; 

(I  I]  An  attestation  by  an  officer  of  the 
sur  eyor  company  that  the  survey  was 
con  iucted  in  accordance  with  the 
stir  ey  plan  and  that  the  survey  results 
are  iccurate; 

(( :)  If  the  survey  was  conducted  for 
one  refiner  or  importer,  the 
idei  itification  of  that  party; 

(1 1)  The  identification  of  the  covered 
are;  surveyed: 

(I )  The  dates  on  which  the  survey 
wa!  conducted; 

(I )  The  address  of  each  faciUty  at 
wh:  ch  a  gasoline  sample  was  collected, 
the  date  of  collection,  and  the 

clas  iification  of  the  sample  as  simple 
mo<  el  or  complex  model; 

(( r)  The  results  of  the  analyses  of 
sim  }le  model  samples  for  oxygenate 
typ  and  oxygen  weight  percent, 
ben  Eene  content,  aromatic  hydrocarbon 
con  ent,  and  RVP,  and  the  calculated 
tox  :s  emission  reduction  percentage; 

(I I)  The  results  of  the  analyses  of 
con  plex  model  samples  for  oxygenate 


type  and  oxygen  weight  percent, 
benzene,  aromatic  hydrocarbon,  and 
olefin  content,  E-200,  E-300,  and  RVP, 
and  the  calculated  VOC,  NOx,  and 
toxics  emissions  reduction  percentages; 

(I)  The  name  and  address  of  each 
laboratory  where  gasoline  samples  were 
analyzed; 

0)  A  description  of  the  methodology 
utilized  to  select  the  locaticms  for 
sample  collection  and  the  numbers  of 
samnles  collected; 

(K)  For  any  samples  which  were 
excluded  from  the  survey,  a  justification 
for  such  exclusion;  and 

(L)  The  average  toxics  emissions 
reduction  percentage  for  simple  model 
samples  and  the  percentage  for  complex 
model  samples,  the  average  benzene  and 
oxygen  percentages,  for  each  survey 
conducted  during  the  period  Jime  1 
through  Septemlwr  15,  the  average  VOC 
emissions  reduction  percentage  for 
simple  model  samples  and  the 
percentage  for  complex  model  samples, 
and  beginning  on  January  1,  2000,  the 
average  NOx  emissions  reduction 
percentage. 

(14)  Each  survey  shall  be  conducted  at 
a  time  and  in  a  covered  area  selected  by 
EPA  no  earlier  than  two  weeks  before 
the  date  of  the  survey. 

(15)  The  procedure  for  seeking  EPA 
approval  for  a  survey  program  plan  shall 
be  as  follows: 

(i)  The  survey  program  plan  shall  be 
submitted  to  the  Administrator  of  EPA 
for  EPA's  approval  no  later  than 
September  1  of  the  year  preceding  the 
year  in  which  the  surveys  will  be 
conducted;  and 

(ii)  Such  submittal  shall  be  signed  by 
a  responsible  corporate  officer  of  the 
refiner,  importer,  or  oxygenate  blender, 
or  in  the  case  of  a  comprehensive  survey 
program  plan,  by  an  officer  of  the 
organization  coordinating  the  survey 
program. 

(16)  (i)  No  later  than  December  1  of 
the  year  preceding  the  year  in  which  the 
surveys  will  be  conducted,  the  contract 
with  the  surveyor  to  carry  out  the  entire 
survey  plan  shall  be  in  effect,  and  an 
amount  of  money  necessary  to  carry  out 
the  entire  survey  plan  shall  be  paid  to 
the  surveyor  or  placed  into  an  escrow 
accotmt  with  instructions  to  the  escrow 
agent  to  pay  the  money  over  to  the 
surveyor  during  the  course  of  the 
conduct  of  the  survey  plan. 

(ii)  No  later  than  December  15  of  the 
year  preceding  the  year  in  which  the 
surveys  will  be  conducted,  the 
Administrator  of  EPA  shall  be  given  a 
copy  of  the  contract  with  the  surveyor, 
proof  that  the  money  necessary  to  carry 
out  the  plan  has  either  been  paid  to  the 
surveyor  or  placed  into  an  escrow 
account,  and  if  placed  into  an  escrow 
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accoimt.  a  copy  of  the  escrow 
agreement. 

S8ae9    RaqulrMMntsfordownsbewn 
oxygenate  Mending. 

The  requirements  of  this  section 
apply  to  all  reformulated  gasoline 
blendstock  for  oxygenate  blending,  or 
RBOB,  to  which  oxygenate  is  added  at 
any  oxygenate  blending  facility. 

(a)  Requirements  for  refiners  and 
importers.  For  any  RBOB  produced  or 
imported,  the  refiner  or  importer  of  the 
RBOB  shall: 

(1)  Produce  or  import  the  RBOB  such 
that,  when  blended  with  a  specified 
type  and  percentage  of  oxygenate,  it 
meets  the  applicable  standutls  for 
reformulateid  gasoline; 

(2)  In  order  to  determine  the 
properties  of  RBOB  for  purposes  of 
calculating  compliance  with  per-gallon 
or  averaged  standards,  conduct  tests  on 
each  batch  of  the  RBOB  by: 

(i)  Adding  the  specified  type  and 
amount  of  oxygenate  to  a  representative 
sample  of  the  RBOB;  and 

(ii)  Determining  the  properties  and 
characteristics  of  the  resulting  gasoline 
using  the  methodology  specified  in 
§  80.65(e); 

(3)  Carry  out  the  independent  analysis 
requirements  specified  in  §  80.65(f); 

(4)  Determine  properties  of  the  RBOB 
which  are  sufficient  to  allow  parties 
downstream  from  the  refinery  or  import 
facility  to  establish,  through  sampling 
and  testing,  if  the  RBOB  has  been 
altered  or  contaminated  such  that  it  will 
not  meet  the  apphcable  reformulated 
gasoline  standards  subsequent  to  the 
addition  of  the  specified  type  and 
amount  of  oxygenate; 

(5)  Transfer  ownership  of  the  RBOB 
only  to  an  oxygenate  blender  who  is 
registered  with  EPA  as  such,  or  to  an 
intermediate  owner  with  the  restriction 
that  it  only  be  transferred  to  a  registered 
oxygenate  blender; 

(6)  Have  a  contract  with  each 
oxygenate  blender  who  receives  any 
RBOB  produced  or  imported  by  the 
refiner  or  importer  that  requires  the 
oxygenate  blender,  or,  in  the  case  of  a 
contract  with  an  intermediate  owner, 
that  requires  the  intermediate  owner  to 
require  the  oxygenate  blender  to: 

(i)  Comply  with  blender  procedures 
that  are  specified  by  the  contract  and  are 
calculated  to  assure  blending  with  the 
proper  type  and  amount  of  oxygenate: 

(ii)  Allow  the  refiner  or  impoier  to 
conduct  quahty  assurance  sampling  and 
testing  of  the  reformulated  gasoline 
produced  by  the  oxygenate  blender; 

(iii)  Stop  selling  any  gasoline  found  to 
not  comply  with  the  standards  under 
which  the  KBOB  was  produced  in- 
imported;  and 


(iv)  Cany  out  the  quality  assurance 
sampling  and  testing  that  this  section 
requires  the  oxygenate  blender  to 
conduct; 

(7)  Conduct  a  quahty  assurance 
sampling  and  testing  program  to  be 
carried  out  at  the  fadhties  of  each 
oxygenate  blender  who  blends  any 
RBOB  produced  or  imported  by  the 
refiner  or  importer  with  any  oxygenate, 
to  determine  whether  the  reformulated 
gasoline  which  has  been  produced 
through  blending  compUes  with  the 
applicable  standards,  using  the 
methodology  specified  in  §80.46  for 
this  determination. 

(i)  The  sampling  and  testing  program 
shall  be  conducted  as  follows: 

(A)  All  samples  shall  be  collected 
subsequent  to  the  addition  of  oxygenate, 
and  either: 

(1)  Prior  combining  the  resulting 
gasoline  with  any  other  gasoline;  or 

(2)  In  the  case  of  truck  splash 
blending,  subsequent  to  the  delivery  of 
the  gasoline  to  a  retail  outlet  or 
wholesale  purchaser-consumer  facility 
provided  that  the  three  most  recent 
deliveries  to  the  retail  outlet  or 
wholesale  purchaser  facifity  were  of 
gasoline  produced  using  that  refiner's  or 
importer's  RBOB,  and  provided  that  any 
discrepancy  found  through  the  retail 
outlet  or  wholesale  purchaser  fecility 
sampling  is  foUowed-up  with  measures 
reasonably  designed  to  discover  the 
cause  of  the  discrepancy;  and 

(B)  Sampling  and  testing  shall  be  at 
one  of  the  following  rates: 

(2)  In  the  case  of  RBOB  which  is 
blended  with  oxygenate  in  a  gasoline 
storage  tank,  a  rate  of  not  less  than  one 
sample  for  every  400,000  barrels  of 
RBOB  produced  or  imported  by  that 
refiner  or  importer  that  is  blended  by 
that  blender,  or  one  sample  every 
month,  whichever  is  more  fi-equent;  or 

(2)  In  the  case  of  RBOB  which  is 
blended  with  oxygenate  in  gasoline 
deUvery  trucks  through  the  use  of 
computer-controlled  in-line  blending 
equipment,  a  rate  of  not  less  than  one 
sample  for  every  200,000  barrels  of 
RBOB  produced  or  imported  by  that 
refiner  or  importer  that  is  blended  by 
that  blender,  or  one  sample  every  three 
months,  whichever  is  more  frequent;  or 

[3)  In  the  case  of  RBOB  which  is 
blended  with  ox3rgenate  in  gasoline 
delivery  trucks  without  the  use  of 
computer-controlled  in-line  blending 
equipment,  a  rate  of  not  less  than  one 
sample  for  each  50,000  barrels  of  RBOB 
produced  or  imported  by  that  refiner  or 
importer  which  is  blended,  or  one 
sample  per  month,  whichever  is  more 
frequent; 

(ii)  In  the  event  the  test  results  for  any 
sample  indicate  the  gasoline  does  not 


comply  with  applicable  standards 
(within  the  ranges  specified  in 
§80.70(bK2)(i)).  the  refiner  or  importer 
shall: 

(A)  Immediately  take  steps  to  stop  the 
sale  of  the  gasoline  that  was  sampled; 

(B)  Take  steps  which  are  reasonably 
calculated  to  determine  the  cause  of  the 
noncomphance  and  to  prevent  future 
instances  of  noncompliance; 

(C)  Increase  the  rate  of  sampling  and 
testing  to  one  of  the  following  imtes: 

(1)  In  the  case  of  RBOB  whidi  is 
blended  with  oxygenate  in  a  gasoline 
storage  tank,  a  rate  of  not  less  than  one 
sample  for  every  200,000  barrels  of 
RBOB  produced  or  imported  by  that 
refiner  or  importer  that  is  blended  by 
that  blender,  or  one  sample  every  two 
weeks,  whichever  is  more  frequent;  or 

(2)  In  the  case  of  RBCffi  which  is 
blended  with  oxygenate  in  gasoline 
delivery  trucks  through  the  use  of 
computer-controlled  in-line  blmding 
equipment,  a  rate  of  not  less  than  one 
sample  for  every  100,000  barreb  of 
RBOB  produced  or  imported  by  that 
refiner  or  importer  that  is  blended  by 
that  blender,  or  one  sample  every  two 
months,  whichever  is  more  frequent;  or 

0)  In  the  case  of  RBOB  which  is 
blended  with  oxygenate  in  gasoUne 
deUvery  trucks  without  the  use  of 
computer-controlled  in-line  blending 
equipment,  a  rate  of  not  less  than  one 
sample  for  each  25,000  barrels  of  RBOB 
produced  or  imported  by  that  refiner  or 
importer  whidi  is  blended,  or  one 
sample  every  two  weeks,  whichever  is 
more  frequent; 

(D)  Continue  the  increased  frequency 
of  samphng  and  testing  until  the  results 
of  ten  consecutive  samples  and  tests 
indicate  the  gasofine  complies  with 
applicable  standards,  at  which  time  the 
sampling  and  testing  may  be  conducted 
at  the  original  frequency; 

(iii)  This  quahty  assiuance  program  is 
in  addition  to  any  quahty  assurance 
requirements  carried  out  by  other 
parties; 

(8)  A  refiner  or  importer  of  RBOB 
may,  in  heu  of  the  contractual  and 
quality  assurance  requirements 
specified  in  paragraphs  (a)  (6)  and  (7)  of 
this  section,  base  its  compliance 
calculations  on  the  following 
assumptions: 

(i)  In  the  case  of  RBOB  designated  for 
any-oxygenate,  assume  that  ethanol  will 
be  added; 

(ii)  In  the  case  of  RBOB  designated  for 
ether-only,  assume  that  MTBE  will  be 
added;  and 

(iii)  In  the  case  of  any-oxygenate  and 
ether-only  designated  RBOB.  assume 
that  the  volume  of  oxygenate  added  will 
be  such  that  the  resulting  reformulated 
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gasoline  will  have  an  oxygen  content  of 
2.0  weight  percent; 

(9)  Any  refiner  or  importer  who  does 
not  meet  the  contractual  and  quality 
assurance  requirements  specified  in 
paragraphs  (a)  (6)  and  (7)  of  this  section. 
and  who  does  not  designate  its  RBOB  as 
ether-only  or  any-oxygenate,  shall  base 
its  compliance  calcxilations  on  the 
assumption  that  4.0  volume  percent 
ethanol  is  added  to  the  RBOB;  and 

(10)  Specify  in  the  product  transfer 
documentation  for  the  RBOB  each 
ox)rgenate  type  or  types  and  amount  or 
range  of  amounts  which  is  consistent 
with  the  designation  of  the  RBOB  as 
any-oxygenate,  or  ether-only,  and 
which,  if  blended  with  the  RBOB  will 
result  in  reformulated  gasoline  which: 

(i)  Has  VOC,  toxics,  or  NOx  emissions 
reduction  percentages  which  are  no 
lower  than  the  percentages  that  formed 
the  basis  for  the  refiner's  or  importer's 
compUance  determination  for  these 
parameters; 

(ii)  Has  a  benzene  content  and  RVP 
level  which  are  no  higher  than  the 
values  for  these  characteristics  that 
formed  the  basis  for  the  refiner's  or 
importer's  compliance  determinations 
for  these  parameters;  and 

(iii)  Will  not  cause  the  reformulated 
gasoline  to  violate  any  standard 
specified  in  §80.41.    . 

(b)  Requirements  for  oxygenate 
blenders.  For  all  RBOB  received  by  any 
oxygenate  blender,  the  oxygenate 
blender  shall: 

(1)  Add  oxygenate  of  the  type(s)  and 
amount  (or  within  the  range  of  amounts) 
specified  in  the  product  transfer 
documents  for  the  RBOB; 

(2)  Designate  each  batch  of  the 
resulting  reformulated  gasoline  as 
meeting  the  oxygen  standard  per-gallon 
or  on  average; 

(3)  Meet  tne  standard  reqi^rements 
specified  in  §  80.65(c)  and  §  80.67(e), 
the  record  keeping  requirements 
specified  in  §  80.74,  and  the  reporting 
reouirements  specified  in  §  80.75;  and 

(4)  In  the  case  of  each  batch.of 
reformulated  gasoline  which  is 
designated  for  compliance  with  the 
oinrgen  standard  on  average: 

(i)  Determine  the  volume  and  the 
weight  percent  oxygen  of  the  batch 
using  the  testing  methodology  specified 
in  §  80.46; 

(ii)  Assign  a  number  to  the  batch  (the 
"batch  number"),  beginning  with  the 
number  one  for  the  first  batch  produced 
each  calendar  year  and  each  subsequent 
batch  during  the  calendar  year  being 
assigned  the  next  sequential  number, 
and  such  numbers  to  be  preceded  by  the 
oxygenate  blender's  registration 
nui^>er,  the  fedlity  number,  and  the 
second  two  digits  of  the  year  in  which 


the  b  atch  was  produced  (e.g.,  4321- 
4321  -95-001, 4321-4321-95-002,  etc.); 
and 

(ii  I  Meet  the  compliance  audit 
requ  rements  specified  in  §  80.65(h). 

(c)  Additional  requirements  for 
term  nal  storage  tank  blending.  Any 
oxyg  mate  blender  who  produces 
refor  nulated  gasoline  by  blending  any 
oxyg  inate  with  any  RBOB  in  any 
gaso]  ine  storage  tank,  other  than  a  truck 
used  for  delivering  gasoline  to  retail 
outle  Is  at  wholesale  purchaser- 
cons  uner  facilities,  shall,  for  each  batch 
of  relormulated  gasoline  so  produced 
deteanine  the  oxygen  content  and 
volume  of  this  gasoline  prior  to  the 
gasolne  leaving  the  oxygenate  blending 
faciltty,  using  the  methodology 
soedfied  in  §80.46. 

(d)  Additional  requirements  for 
distTi  tutors  dispensing  RBOB  into 
trucl  s  for  blending.  Any  distributor  who 
disp(  nses  any  RBOB  into  any  truck 
whic  1  delivers  gasoline  to  retail  outlets 
or  w!  lolesale  purchaser-consumer 
facili  ties,  shall  for  such  RBOB  so 

disp4  used: 

(1)  Transfer  the  RBOB  only  to  an 
oxyg  snate  blender  who  has  registered 
with  the  Administrator  of  EPA  as  such; 

(2)  Transfer  any  RBOB  designated  as 
ether  -only  RBOB  only  if  the  distributor 
has  a  reasonable  basis  for  knowing  the 
oxygi  inate  blender  will  blend  an 
oxyg  mate  other  than  ethanol  with  the 
RBO  t;and 

(3)|Obtain  from  the  oxygenate  blender 
the  c^genate  blender's  EPA  registration 
number. 

(e)  Additional  requirements  for 
oxygi  mate  blenders  who  blend 
oxyg  mate  in  trucks.  Any  oxygenate 
blender  who  obtains  any  RBOB  in  any 

le  delivery  truck  shall: 
)n  each  occasion  it  obtains  RBOB 
distributor,  supply  the 
)utor  with  the  oxygenate  blender's 
{istration  number, 
)nduct  a  quality  assxirance 
ig  and  testing  program  to 
le  whether  Uie  proper  type  and 
It  of  oxygenate  is  added  to  RBOB. 
Jrogram  shall  be  conducted  as 
follow  fs: 

(i)  ^11  samples  shall  be  collected 
subs<  quent  to  the  addition  of  oxygenate, 
and  ( ither: 

(A  Prior  combining  the  resulting 
gasolne  with  any  other  gasoline;  or 

(B)|Subsequent  to  the  delivery  of  the 
gasoline  to  a  retail  outlet  or  wholesale 
purciaser-consumer  facility  provided 
that  1  tie  three  most  recent  deUveries  to 
the  n  tail  outlet  or  wholesale  purchaser 
facili  y  were  of  gasoline  that  was 
prodi  iced  by  that  oxygenate  blender  and 
that  1  lad  the  same  oxygenate 
requi  rements,  and  provided  that  any 


gasol 


EPA  I 


discrepancy  in  oxygenate  type  or 
amount  found  through  the  retail  outlet 
or  wholesale  purchaser  facility  sampling 
is  foUowed-up  with  measures 
reasonably  designed  to  discover  the 
cause  of  the  discrepancy; 

(ii)  Sampling  and  testing  shall  be  at 
one  of  the  following  rates: 

(A)  In  the  case  computer-controlled 
in-line  blending  is  used,  a  rate  of  not 
less  than  one  sample  per  each  five 
hundred  occasions  RBOB  and  oxygenate 
are  loaded  into  a  truck  by  that  oxygenate 
blender,  or  one  sample  every  three 
months,  whichever  is  more  frequent;  or 

(B)  In  the  case  computer-controlled 
in-line  blending  is  not  used,  a  rate  of  not 
less  than  one  sample  per  each  one 
himdred  occasions  RBOB  and  oxygenate 
are  blended  in  a  truck  by  that  oxygenate 
blender,  or  one  sample  per  month, 
whichever  is  more  frequent; 

(iii)  Sampling  and  testing  shall  be  of 
the  gasoline  produced  through  one  of 
the  RBOB-oxygenate  blends  produced 
by  that  oxygenate  blender; 

(iv)  Samples  shall  be  analyzed  for 
oxygenate  type  and  oxygen  content 
using  the  testing  methodology  specified 
at  §80.46;  and 

(v)  In  the  event  the  testing  results  for 
any  sample  indicate  the  gasoline  does 
not  contain  the  specified  type  and 
amount  of  oxygenate  (within  the  ranges 
specified  in  §  80.70(b)(2)(i)): 

(A)  Immediately  stop  selling  (or 
where  possible,  to  stop  any  transferee  of 
the  gasoline  bom  sellhig)  the  gasoline 
which  was  sampled; 

(B)  Take  steps  to  determine  the  cause 
of  the  noncompliance; 

(C)  Increase  the  rate  of  sampling  and 
testing  to  one  of  the  following  rates: 

(1)  m  the  case  computer-controlled  in- 
line blending  is  used,  a  rate  of  not  less 
than  one  sample  per  each  two  himdred 
and  fifty  occasions  RBOB  and  oxygenate 
are  loaded  into  a  truck  by  that  oxygenate 
blender,  or  one  sample  every  six  weeks, 
whichever  is  more  fr«quent;  or 

{2)  In  the  case  computer-controlled  in- 
line blending  is  not  used,  a  rate  of  not 
less  than  one  sample  per  each  fifty 
occasions  RBOB  and  oxygenate  are 
blended  in  a  truck  by  that  oxygenate 
blender,  or  one  sample  every  two  weeks, 
whichever  is  more  fr^uent;  and 

P)  This  increased  frequency  shall 
continue  until  the  results  of  ten 
consecutive  samples  and  tests  indicate 
the  gasoline  complies  with  applicable 
standards,  at  which  time  the  frequency 
may  revert  to  the  original  frequency. 

(f)  Oxygenate  blending  with  OPRG. 
Notwithstanding  the  requirements  for 
and  restrictions  on  oxygenate  blending 
provided  in  this  section,  any  oxygenate 
blender  may  blend  oxygenate  vritii. 
reformulated  gasoline  that  is  designated 
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as  OPRG,  without  meeting  the  record 
keeping  and  reporting  requirements  that 
otherwise  apply  to  oxygenate  blenders, 
provided  that  the  reformulated  gasoline 
so  produced  is: 

(1)  Used  in  an  oxygenated  fuels 
program  control  area  during  an 
oxygenated  fuels  program  control 
period;  and 

(2)  "Substantially  similar"  imder 
section  211(f)(1)  of  the  Clean  Air  Act,  or 
is  permitted  under  a  waiver  granted  by 
the  Administrator  under  the  authority  of 
section  211(f)(4)  of  the  Clean  Air  Act. 

§80.70   Covered  areas. 

For  purposes  of  subparts  D,  E,  and  F 
of  this  part,  the  covered  areas  are  as 
follows: 

(a)  The  Los  Angeles- Anaheim- 
Riverside,  California,  area,  comprised 
of: 

(1)  Los  Angeles  County; 

(2)  Orange  County; 

(3)  Ventura  County; 

(4)  That  portion  of  San  Bemadino 
County  that  lies  south  of  latitude  35 
degrees,  10  minutes  north  and  west  of 
longitude  115  degrees,  45  minutes  west; 
and 

(5)  That  portion  of  Riverside  Coimty, 
which  lies  to  the  west  of  a  line 
described  as  follows: 

(i)  Beginning  at  the  northeast  comer 
of  Section  4,  Township  2  South,  Range 
5  East,  a  point  on  the  boundary  line 
common  to  Riverside  and  San 
Bemadino  Counties; 

(ii)  Then  southerly  along  section  lines 
to  the  centerline  of  the  Colorado  River 
Aoueduct; 

(iii)  Then  southeasterly  along  the 
centerline  of  said  Colorado  River 
Aqueduct  to  the  southerly  line  of 
Section  36,  Township  3  South,  Range  7 
East; 

(iv)  Then  easterly  along  the  township 
Une  to  the  northeast  comer  of  Section  6, 
Township  4  South,  Range  9  East; 

(v)  Then  southerly  along  the  easterly 
line  of  Section  6  to  the  southeast  comer 
thereof; 

(vi)  Then  easterly  along  section  lines 
to  the  northeast  comer  of  Section  10, 
Township  4  South,  Range  9  East; 

(vii)  Then  southerly  along  section 
lines  to  the  southeast  comer  of  Section 
IS,  Township  4  South,  Range  9  East; 

(viii)  Then  easterly  along  the  section 
lines  to  the  northeast  comer  of  Section 
21,  Township  4  South,  Range  10  East; 

(ix)  Then  southerly  along  the  easterly 
line  of  Section  21  to  the  southeast 
comer  thereof; 

(x)  Then  easterly  along  the  northerly 
line  of  Section  27  to  the  northeast 
comer  thereof; 

(xi)  Then  southerly  along  section  lines 
to  the  southeast  comer  of  Section  34, 
Township  4  South.  Range  10  East; 


(xii)  Then  easterly  along  the  township 
line  to  the  northeast  comer  of  Section  2, 
Township  5  South,  Range  10  East; 

(xiii)  liien  southerly  along  the 
easterly  line  of  Section  2,  to  the 
southeast  comer  thereof; 

(xlv)  Then  easterly  along  the  northerly 
line  of  Section  12  to  the  northeast 
comer  thereof; 

(xv)  Then  southerly  along  the  range 
line  to  the  southwest  comer  of  Section 
18,  Township  5  South,  Range  11  East; 

(xv'i)  Then  easterly  along  section  lines 
to  the  northeast  comer  of  Section  24, 
Township  5  South,  Range  11  East; 

(xvii)  Then  southerly  along  the  range 
line  to  the  southeast  comer  of  Section 
36,  Township  8  South,  Range  11  East,  a 
point  on  the  boundary  line  common  to 
Riverside  and  San  Diego  Cotmties. 

(b)  San  Diego  Coimty,  Califomia. 

(c)  The  Greater  Connecticut  area, 
comprised  of: 

(1)  The  following  Coimecticut 
counties: 

(i)  Hartford; 
(ii)  Middlesex; 
(iii)  New  Haven; 
(iv)  New  London; 
(v)  Tolland;  and 
(vi)  Windham;  and 

(2)  Portions  of  certain  Connecticut 
counties,  described  as  follows: 

(i)  In  Fairfield  County,  the  Qty  of 
Shelton;  and 

(ii)  In  Litchfield  County,  all  cities  and 
townships  except  the  towns  of 
Bridgewater  and  New  Milford. 

(d)  The  New  York-Northern  New 
Jersey-Long  Island-Connecticut  area, 
comprised  of: 

(1)  Portions  of  certain  Connecticut 
counties,  described  as  follows: 

(i)  In  Fairfield  County,  all  cities  and 
townships  except  Shelton  City;  and 

(ii)  In  Litchfield  County,  the  towns  of 
Bridgewater  and  New  Milford; 

(2)  The  following  New  Jersey 
counties: 

(i)  Bergen; 
(ii)  Essex; 
(iii)  Hudson; 
(iv)  Hunterdon; 
(v)  Middlesex; 
(vi)  Monmouth; 
(vii)  Morris; 
(viii)  Ocean: 
(be)  Passaic; 
(x)  Somerset; 
(xi)  Sussex;  and 
(xii)  Union;  and 

(3)  The  following  New  York  counties: 
(i)  Bronx; 

(ii)  Kings; 

(iii)  Nassau; 

(iv)  New  York  (Manhattan); 

(v)  Queens; 

(vi)  Richmond; 

(vii)  Rockland; 


(viii)  Suffolk;  and 
(ix)  Westchester. 

(e)  The  Philadelphia- Wilmington- 
Trenton  area,  comprised  of: 

(1)  The  following  Delaware  coimties: 
(i)  New  Castle;  and 

(ii)  Kent;  and 

(2)  Cecil  Coimty,  Maryland:  and 

(3)  The  following  New  Jersey 
counties: 

(i)  Burlington: 
(ii)  Camden; 
(iii)  Cumberland: 
(iv)  Gloucester 
(v)  Mert»r;  and 
(vi)  Salem:  and 

(4)  The  following  Pexmsylvania 
counties: 

(i)  Bucks; 

(ii)  Chester; 

(iii)  Delaware: 

(iv)  Montgomery;  and 

(v)  Philadelphia. 

(0  The  Chicago-Gary-Lake  County, 
Illinois-Indiana-Wisconsin  area, 
comprised  of: 

(1)  The  following  Illinois  counties: 
(i)  Cook; 

(ii)  Du  Page; 

(iii)  Kane; 

(iv)  Lake; 

(v)  McHenry;  and 

(vi)  Will;  and 

(2)  Portions  of  certain  Illinois 
counties,  described  as  follows: 

(i)  In  Grundy  County,  the  townships 
of  Aux  Sable  and  Goose  Lake;  and 
■  (ii)  In  Kendall  County,  Oswego 
township;  and 

(3)  The  following  Indiana  counties: 
(i)  Lake;  and 

(ii)  Porter. 

(g)  The  Baltimore,  Maryland  area, 
comprised  of: 

(1)  The  following  Maryland  counties: 
(i)  Anne  Arundel; 

(ii)  Baltimore: 
(iii)  Carroll; 
(iv)  Harford:  and 
(v)  Howard;  and 

(2)  The  City  of  Baltimore. 

(h)  The  Houston-Galveston-Brazoria, 
Texas  area,  comprised  of  the  following 
Texas  counties: 

(1)  Brazoria; 

(2)  Fort  Bend; 

(3)  Galveston; 

(4)  Harris; 

(5)  Liberty; 

(6)  Montgomery: 

(7)  Waller:  and 

(8)  Chambers. 

(i)  The  Milwaukee-Racine,  Wisconsin 
area,  comprised  of  the  following 
Wisconsin  counties: 

(1)  Kenosha: 

(2)  Milwaukee: 

(3)  Ozaukee: 

(4)  Racine; 
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(5)  Washington:  and 

(6)  Waukesha. 

(j)  The  ozone  nonattainnient  areas 
listed  in  this  paragraph  (j)  are  covered 
areas  beginning  on  January  1, 1995.  The 
geographic  extent  of  each  covered  area 
listed  in  this  paragraph  (j)  shall  be  the 
nonattainment  area  boundaries  as 
specified  in  40  CFR  Part  81.  subpart  C: 

(1)  Sussex  County,  Delaware; 

(2)  District  of  Columbia  portion  of  the 
Washington  ozone  nonattainment  area: 

(3)  The  following  Kentucky  counties: 
(i)  Boone; 

(ii)  Campbell; 

(iii)  Jefferson;  and  ~ 

(iv)  Kenton; 

(4)  Portions  of  the  following  Kentucky 
counties: 

(i)  Bullitt:  and 
(ii)  Oldham; 

(5)  The  following  Maine  counties: 
(i)  Androscoggin; 

(ii)  Cumberland: 
(iii)  Kennebec; 
(iv)  Knox; 
(v)  LincoLn; 
(vi)  Sagadahoc; 
(vii)  York; 
(viii)  Hancock;  and 
(ix)  Waldo; 

(6)  The  following  Maryland  counties: 
(i)  Calvert; 

(ii)  Charles; 
(iii)  Frederick: 
(iv)  Montgomery: 
(v)  Prince  Georges; 
(vi)  Queen  Aime's;  and 
(vii)  Kent; 

(7)  The  entire  State  of  Massachusetts; 

(8)  The  following  New  Hampshire 
counties: 

(i)  Strafford; 
(ii)  Merrimack; 
(iii)  Hillsborough;  and 
(iv)  Rockingham; 

(9)  The  following  New  Jersey 
counties: 

(i)  Atlantic; 
(ii)  Cape  May;  and 
-  (iii)  Warren; 

(10)  The  following  New  York 
counties: 

(i)  Albany; 
(ii)  Dutchess: 
(iii)  Erie; 
(iv)  Essex: 
(v)  Greene; 
(vi)  Jefferson; 
(vii)  Montgom'ery; 
(viii)  Niagara; 
(ix)  Rensselaer; 
(x)  Saratoga;  and 
(xi)  Schenectady; 

(11)  The  following  Pennsylvania 
counties: 

(i)  Alleheny; 
(ii)  Armstrong; 
(iii)  Beaver; 


/  Wednesday,  Febniary  16.  1994  /  Rules  and  Regulations 


(iv)  I  erks; 

(v)  B  itler, 

(vi)  F  ayette; 

(vii)  (Vashington; 

(viii)  Westmoreland; 

(ix)  >  dams; 

(x)  B  air; 

(xi)  C  ambria; 

(xii)  >  ::;arbon: 

(xiii)  Columbia; 

(xiv)  Cumberland; 

(xv)   )auphin: 

(xvi)  Zrie; 

(xvii)  Lackawanna; 

(xviil)  Lancaster; 

(xix)JLebanon; 

(xx)  1  .ehigh; 

(xxi)  Luzerne; 

(xxii  Mercer; 

(xxii  )  Monroe; 

(xxiw  Northampton; 

(xxv  Perry; 

(xxv  I  Somerset: 

(xxv  i)  Wyoming:  and 

(xxv  ii)  York; 

(12)   lie  entire  State  of  Rhode  Island; 

(13) '  "he  following  Texas  counties: 

(i)  D  llin; 

(ii)  r  alias; 

(iii)   >enton;  and 

(iv)  *  arrant; 

(14)  The  following  Virginia  areas: 
(i)  Alexandria; 

(ii)  Arlington  Coimtjr; 
(iii)  fairfax; 
(iv)  ]  airfax  County; 
(v)  F  Jls  Church; 
(vi)  1  oudoun  Coimty; 
(vii)  vfanassas; 
(viii'  Manassas  Park: 
(ix)  I  rince  William  County; 
(x)  S  afford  County; 
(xi)  ( harles  City  County; 
(xii)  [Chesterfield  County; 
(xiiii  Colonial  Heights; 
(xiv)  Hanover  County; 
(xv)  ienrico  Coimty; 
.(xvi)  Hopewell; 
(xvii  Richmond  County: 
(xvii  )  Chesapeake; 
(xix)  Hampton; 
(xx)  ames  City  County: 
(xxi)  Newport  News; 
(xxii  Norfolk: 
(xxii  )  Poquoson; 
[xxi\  ]  Portsmouth: 
(xxv  Suffolk; 
(xxv )  Virginia  Beach; 
(xxv  i)  Williamsburg;  and 
(xxv  ii)  York  County;  and 

(15)  'ortions  of  Smyth  County  of 
Virgin  i. 

(k)  A  ny  other  area  classified  under  40 
CFR  pi  rt  81,  subpart  C  as  a  marginal, 
moder  te,  serious,  or  severe  ozone* 
nonatti  inment  area  may  be  included  on 
petitio  I  of  the  governor  of  the  state  in 
which  iie  area  is  located.  Effective  one 
year  a{  er  an  area  has  been  reclassified 


as  a  severe  ozone  nonattainment  area, 
such  severe  area  shall  also  be  a  covered 
area  for  purposes  of  this  subpart  D.   • 

§  80.71    Descilptions  of  VOC-control 
regions. 

(a)  Reformulated  gasoline  covered 
areas  which  are  located  in  the  following 
states  are  included  in  VOC-Control 
Region  1: 

Alabama 

Arizona 

Arkansas 

California 

Colorado 

District  of  Columbia 

Florida 

Georgia 

Kansas 

Louisiana 

Maryland 

Mississippi 

Missouri 

Nevada 

New  Mexico 

North  Carolina 

Oklahoma 

Oregon    .  > 

South  Carolina 

Tennessee 

Texas 

Utah    - 

Virginia 

(b)  Reformulated  gasoline  covered 
areas  which  are  located  in  the  following 
states  are  included  in  VOC-Control 
Region  2: 

Connecticut 

Delaware 

Idaho 

Illinois 

Indiana 

Iowa 

Kentucky 

Maine 

Massachusetts 

Michigan 

Miimesota 

Montana 

Nebraska 

New  Hampshire 

New  Jersey 

New  York 

North  Dakota 

Ohio 

Pennsylvania 

Rhode  Island 

South  Dakota 

Vermont 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

(c)  Reformulated  gasoline  covered 
areas  which  are  partially  in  VOC 
Control  Region  1  and  partially  in  VOC 
Control  Region  2  shall  be  included  in 
VOC  Control  Region  1,  except  in  the 


case  of  the  Philadelphia- Wilmington- 
Trenton  CMSA  which  shall  be  included 
in  VOC  Conlrol  Region  2. 

§80.72    [Reserved] 

§  80.73    Inability  to  produce  conforming 
gasoline  In  extraordinary  circumstances. 
In  appropriate  extreme  and  unusual 
circumstances  (e.g.,  natural  disaster  or 
Act  of  God)  which  are  clearly  outside 
the  control  of  the  refiner,  importer,  or 
oxygenate  blender  and  which  could  not 
have  been  avoided  by  the  exercise  of 
prudence,  dihgence,  and  due  care,  EPA 
may  permit  a  refiner,  importer,  or 
oxygenate  blender,  for  a  brief  period,  to 
distribute  gasoline  which  does  not  meet 
the  requirements  for  reformulated 
gasoline,  if: 

(a)  It  is  in  the  public  interest  to  do  so 
(e.g.,  distribution  of  the  nonconforming 
gasoline  is  necessary  to  meet  projected 
shortfalls  which  cannot  otherwise  be 
compensated  fqj}; 

(b)  The  refiner,  importer,  or  oxygenate 
blender  exercised  prudent  planning  and 
was  not  able  to  avoid  the  violation  and 
has  taken  all  reasonable  steps  to 
minimize  the  extent  of  the 
nonconformity; 

(c)  The  refiner,  importer,  or  oxygenate 
blender  can  show  how  the  requirements 
for  reformulated  gasoline  will  be 
expeditiously  achieved: 

(d)  The  refiner,  importer,  or  oxygenate 
blender  agrees  to  make  up  air  quality 
detriment  associated  with  the 
nonconforming  gasoline,  where 
practicable:  and 

(e)  The  refiner,  importer,  or  oxygenate 
blender  pays  to  the  U.S.  Treasury  an 
amount  equal  to  the  economic  benefit  of 
the  nonconformity  minus  the  amount 
expended,  piusuant  to  paragraph  (d)  of 
this  section,  in  making  up  the  air  quality 
detriment. 

§  80.74    Record  keeping  requirements. 

All  parties  in  the  gasoline  distribution 
network,  as  described  in  this  section, 
shall  maintain  records  containing  the 
information  as  required  in  this  section. 
These  records  shall  be  retained  for  a 
period  of  five  years  from  the  date  of 
creation,  and  shall  be  delivered  to  the 
Administrator  of  EPA  or  to  the 
Administrator's  authorized 
representative  upon  request. 

(a)  All  regulated  parties.  Any  refiner, 
importer,  oxygenate  blender,  carrier, 
distributor,  reseller,  retailer,  or 
wholesale-purchaser  who  sells,  offers 
for  sale,  dispenses,  supplies,  offers  for 
supply,  stores,  transports,  or  causes  the 
transportation  of  any  reformulated 
gasoline  or  RBOB,  shall  maintain 
records  containing  the  following 
information: 


(1)  The  product  transfer 
dociunentation  for  all  reformulated 
gasoline  or  RBOB  for  which  the  party  is 
the  transferor  or  transferee;  and 

(2)  For  any  sampling  and  testing  on 
RBOB  or  reformulated  gasoUne: 

(i)  The  location,  date,  time,  and 
storage  tank  or  truck  identification  for 
each  sample  collected; 

(ii)  The  identification  of  the  person 
who  collected  the  sample  and  the 
person  who  performed  the  testing; 

(iii)  The  results  of  the  tests;  and 

(iv)  The  actions  taken  to  stop  the  sale 
of  any  gasoline  found  not  to  be  in 
compliance,  and  the  actions  taken  to 
identify  the  cause  of  any  noncompliance 
and  prevent  future  instances  of 
noncompliance. 

(b)  Refiners  and  importers.  In  addition 
to  other  requirements  of  this  section, 
any  refiner  and  importer  shall,  for  all 
reformulated  gasoline  and  RBOB 
produced  or  imported,  maintain  records 
containing  the  following  information: 

(1)  Results  of  the  tests  to  determine 
reformulated  gasoline  properties  and 
characteristics  specified  in  §  80.65; 

(2)  Results  of  the  tests  for  the  presence 
of  the  marker  specified  in  §  80.82; 

(3)  The  volume  of  gasoline  associated 
with  each  of  the  above  test  results  using 
the  method  normally  employed  at  the 
refinery  or  import  faciHty  for  this 
purpose; 

(4)  In  the  case  of  RBOB: 

(i)  The  results  of  tests  to  ensure  that, 
following  blending,  RBOB  meets 
applicable  standards;  and 

(ii)  Each  contract  with  each  oxygenate 
blender  to  whom  the  refiner  or  importer 
transfers  RBOB;  or 

(iii)  Compliance  calculations 
described  in  §  80.69(a)(8)  based  on  an 
assumed  addition  of  oxygenate: 

(5)  In  the  case  of  any  refinery  or 
importer  subject  to  the  simple  model 
standards,  the  calculations  used  to 
determine  the  1990  baseline  levels  of 
sulfur,  T-90,  and  olefins,  and  the 
calculations  used  to  determine 
compUance  with  the  standards  for  these 
parameters;  and 

(6)  In  the  case  of  any  refinery  or 
importer  subject  to  the  complex  model 
standards  before  January  1, 1998,  the 
calculations  used  to  determine  the 
baseline  levels  of  VOC,  toxics,  and  NO, 
emissions  performance. 

(c)  Refiners,  importers  and  oxygenate 
blenders  of  averaged  gasoline.  In 
addition  to  other  requirements  of  this 
section,  any  refiner,  importer,  and 
oxygenate  blender  who  produces  or 
imports  any  reformulated  gasoUne  for 
which  compliance  with  one  or  more 
applicable  standard  is  determined  on 
average  shall  maintain  records 
containing  the  following  information: 


(1)  The  calculations  used  to  determine 
compliance  with  the  relevant  standards 
on  average,  for  each  averaging  period 
and  for  each  quantity  of  gasoline  for 
which  standards  must  be  separately 
achieved;  and 

(2)  For  any  credits  bought,  sold, 
traded  or  transferred  pursuant  to 

§  80.67(h),  the  dates  of  the  transactions, 
the  names  and  EPA  registration 
numbers  of  the  parties  involved,  and  the 
numbers)  and  type(s)  of  credits 
transferred. 

(d)  Oxygenate  blenders.  In  addition  to 
other  requirements  of  this  section,  any 
oxygenate  blender  who  blends  any 
oxygenate  with  any  RBOB  shall,  for 
each  occasion  such  terminal  storage 
tank  blending  occurs,  maintain  records 
containing  the  following  information: 

(i)  Hie  date,  time,  location,  and 
identification  of  the  blending  tank  or 
truck  in  which  the  blending  occurred; 

(ii)  The  volume  and  oxygenate 
requirements  of  the  RBOB  to  which 
oxygenate  was  added;  and 

(iii)  The  volume,  type,  and  purity  of 
the  oxygenate  which  was  added,  and 
documents  which  show  the  source(s)  of 
the  oxygenate  used. 

(e)  Distributors  who  dispense  RBOB 
into  trucks.  In  addition  to  other 
requirements'  of  this  section,  any 
distributor  who  dispenses  any  RBOB 
into  a  truck  used  for  deUvering  gasoUne 
to  retail  outlets  shall,  for  each  occasion 
RBOB  is  dispensed  into  such  a  truck, 
obtain  records  identifying: 

(1)  The  name  and  EPA  registration 
number  of  the  oxygenate  blender  that 
received  the  RBOB;  and 

(2)  The  volume  and  oxygenate 
requirements  of  the  RBOB  dispensed. 

(0  Conventional  gasoline  requirement. 
In  addition  to  other  requirements  of  this 
section,  any  refiner  and  importer  shall, 
for  all  conventional  gasoline  produced 
or  imported,  maintain  records  showing 
the  blending  of  the  marker  required 
under  §  80.82  into  conventional 
gasoline,  and  the  results  of  the  tests 
showing  the  concentration  of  this 
marker  subsequent  to  its  addition. 

(g)  Retailers  before  January  1, 1998. 
Prior  to  January  1, 1998  any  retailer  that 
sells  or  offers  for  sale  any  reformulated 
gasoline  shall  maintain  at  each  retail 
outlet  the  product  transfer 
documentation  for  the  most  recent  three 
deliveries  to  the  retail  outlet  of  each 
grade  of  reformulated  gasoline  sold  or 
offered  for  sale  at  the  retail  outlet,  and 
shall  make  such  documentation 
available  to  any  person  conducting  any 
gasoline  compliance  survey  pursuant  to 
§80.68. 


|80l7S    Reporting  requlrwiwnts. 

Any  refiner,  importer,  and  oxygenate 
blender  shall  report  as  specified  in  this 
section,  and  shall  report  such  other 
information  as  the  Administrator  may 
require. 

(a)  Quarterly  reports  for  reformulated 
gasoline.  Any  refiner  or  importer  that 
produces  or  imports  any  reformulated 
gasoline  or  RBOB,  and  any  oxygenate 
blender  that  produces  reformulated 
gasoline  meeting  the  oxygen  standard 
on  average,  shall  submit  quarterly 
reports  to  the  Administrator  for  each 
refinery  or  oxygenate  blending  facility  at 
which  such  reformulated  gasoline  or 
RBOB  was  produced  and  for  all  such 
reformulated  gasoline  or  RBOB 
Imported  by  c»ch  importer. 

(1)  The  quarterly  reports  shall  be  for 
all  such  reformulated  gasoline  or  RBOB 
produced  or  imported  during  the 
following  time  periods: 

(i)  The  first  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
Dom  January  1  through  March  31,  and 
shall  be  submitted  by  May  31  of  each 
year  begiiming  in  1995; 

(ii)  The  second  quarterly  report  shall 
include  infotmation  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
&om  April  1  through  June  30.  and  shall 
be  submitted  by  August  31  of  each  year 
beginning  in  1995; 

(iii)  The  third  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  July  1  through  September  30,  and 
shall  be  submitted  by  November  30  of 
each  year  beginning  in  1995;  and 

(iv)  The  fourth  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  October  1  through  December  31, 
and  shall  be  submitted  by  the  last  day 
of  February  of  each  year  beginning  in 
1996. 

(2)  The  following  information  shall  be 
included  in  each  quarterly  report  for 
each  batch  of  reformulated  gasoline  or 
RBOB  which  is  included  under 
paragraph  (a)(1)  of  this  section: 

(i)  The  batch  number, 
(ii)  The  date  of  production; 
(iii)  The  volume  of  the  botch; 
(iv)  The  grade  of  gasoline  produced 
(i.e..  premium,  mid-grade,  or  regular); 
(v)  For  anv  refiner  or  importer: 

(A)  Each  oesignafion  of  Oie  gasoline, 
pursuant  to  §  80.65;  and 

(B)  The  properties,  pursuant  to 
§§80.65  and  60.66; 

(vi)  For  any  importer,  the  ?/JJD  in 
which  the  import  bdlity  is  located;  and 

(vli)  For  any  oxygenate  blender,  the 
oxnen  content 

(3)  Information  pertaining  to  gasoline 
produced  or  imported  durl^  1994  shall 
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be  ini  :luded  in  the  first  quarterly  report 
in  19  >5. 

(b)  R  VP  averqg^  reports.  (1)  Any 
refinir  or  importer  that  produced  or 
impotted  any  reformulated  gasoline  or 
RBOB  imder  the  simple  model  that  was 
to  me  et  RVP  standards  on  average 
("ava  'aged  reformulated  gasoline")  shall 
subm  t  to  the  Administrator,  with  the 
third  quarterly  report,  a  report  for  each 
refint  ry  or  importer  for  such  averaged 
refon  nulated  gasoline  or  RBOB 

prodi  iced  or  imported  during  the 
previ  }us  RVP  averaging  period.  This 
infon  nation  shall  be  reported  separately 
for  til  9  following  categories: 

(i)  ksoline  or  RBOB  which  is 
desig  lated  as  VOC-controlled  intended 
for  ai  ;as  in  VOC-Control  Region  1;  and 

(ii)  Gasoline  or  RBOB  which  is 
desig  lated  as  VOC-controlled  intended 
for  V  X:-Control  Region  2,  ' 

(2)  rhe  following  information  shall  be 
repor  ed: 

(i) '  "he  total  volume  of  averaged 
refon  nulated  gasoline  or  RBOB  in 
galloi  Ls; 

(ii)  The  compliance  total  value  for 
RVP;  and 

(iii  The  actual  total  value  for  RVP. 

(c)  i^OC  emissions  performance 
averc  ^ing  reports.  (1)  Any  refiner  or 
iiapo  ter  that  produced  or  imported  any 
refon  nulated  gasoline  or  RfiOB  tmder 
th9  a  implex  model  that  was  to  meet  the 
VOC  amissions  performance  standards 
on  av  erage  ("averaged  reformulated 
gasol  ne")  shall  submit  to  the 

Adm  nistrator,  %vith  the  third  quarterly 
rejiori,  a  report  for  each  refinery  or 
importer  for  such  averaged  reformulated 
gasol  ne  produced  or  imported  during 
the  p  evious  VOC  averaging  period. 
This  nformation  shall  be  reported 
separ  itely  for  the  following  categories: 

(i)  I  Gasoline  or  RBOB  which  is 
desig  lated  as  VOC-controlled  intended 
for  ai  )as  in  VOC-Control  Region  1;  and 

(ii)  Gasoline  or  RBOB  which  is 
desig  lated  as  VOC-controlled  intended 
ior  V  X:-Control  Region  2. 

(2)  rhe  following  information  shall  be 
repoi  ed: 

(i) '  "he  total  volume  of  averaged 
refon  lulated  gasoline  or  RBOB  in 
galloi  is; 

(ii)  The  compliance  total  value  for 
VOC  amissions  perfcHmance;  and 

(iii  The  actual  total  value  for  VOC 
emi»  ions  performance. 

(d)  Benzene  content  averaging  reports. 
(1)  A  ty  refiner  or  importer  that 

prodi  iced  or  imp<»ted  any  reformulated 
gasol  ne  or  RBOB  that  was  to  meet  the 
benzi  ne  content  standards  on  average 
("ave  aged  reformulated  gasoline")  shall 
subn  t  to  the  Administrator,  with  the 
fourt   quarterly  report,  a  report  for  each 
refini  ry  or  importer  for  such  averaged 


reformulated  gasoline  that  was 
produced  or  imported  durii^  the 
previous  toxics  averaging  period. 

(2)  The  following  information  shall  be 
reported: 

(i)  The  voluime  of  averaged 
reformulated  gasoline  or  RBOB  in 
gallons; 

(ii)  The  compliance  total  content  of 
benzene; 

(iii)  The  actual  total  content  of 
benzene; 

(iv)  The  number  of  benzene  credits 
generated  as  a  result  of  actual  total 
benzene  being  less  than  compliance 
total  benzene; 

(v)  The  number  of  benzene  credits 
required  as  a  result  of  actual  total 
benzene  being  greater  than  compliance 
total  benzene; 

(vi)  The  number  of  benzene  credits 
transferred  to  another  refinery  or 
importer;  and 

(vii)  The  number  of  benzene  credits 
obtained  from  another  refinery  or 
importer. 

(e)  Toxics  emissions  performance 
averaging  reports.  (1)  Any  refiner  or 
importer  that  produced  or  imported  any 
reformulated  gasoline  or  RBOB  that  was 
to  meet  the  toxics  emissions 
performance  standards  on  average 
("averaged  reformulated  gasoline")  shall 
submit  to  the  Administrator,  with  the 
fourth  quarterly  report,  a  report  for  each 
refinery  or  importer  for  such  averaged 
reformulated  gasoline  that  was 
produced  or  imported  during  the 
previous  toxics  averaging  period. 

(2)  The  following  information  shall  be 
reported: 

(i)  The  volume  of  averaged    ' 
reformulated  gasoline  or  RBOB  in 
gallons; 

(ii)  The  compliance  value  for  toxics 
emissions  performance;  and 

(iii)  The  actual  value  for  toxics 
emissions  performance. 

(f)  Oxygen  averaging  reports.  (1)  Any 
refiner,  importer,  or  oxygenate  blender 
that  produced  or  imported  any 
reformulated  gasoline  that  was  to  meet 
the  oxygen  standards  on  average 
("averaged  reformulated  gasoline")  shall 
submit  to  the  Administrator,  with  the 
fourth  quarterly  report,  a  report  for  each 
refinery  and  oxygenate  blending  facility 
at  which  such  averaged  reformulated 
gasoline  was  produced  and  for  all  such 
averaged  refonnulated  gasoline 
imported  by  each  importer  during  the 
previous  oxygen  averaging  period. 

(2)(i)  The  following  information  shall 
be  included  in  each  report  required  by 
paxacraph  (f)(1)  of  this  section: 

(A)  Toe  total  volume  of  averaged 
RBOB  in  galkms; 

(B)  The  total  volume  of  averaged 
reformulated  gasoline  in  gallons; 


(C)  The  compliance  total  content  for 
oxygm; 

\P)  The  actual  total  content  for 
o;cnnn: 

[Ei  The  ntunber  of  oxygen  credits 
generated  as  a  result  of  actual  total 
oxygen  being  greater  than  compliance 
total  oxygen; 

(F)  The  niunber  of  oxygen  credits 
required  as  a  result  of  actual  total 
oxygen  being  less  than  compliance  total 
oxygen; 

(G)  The  nimaber  of  oxygen  credits 
transferred  to  another  refinery,  importer, 
or  oxygenate  blending  facility;  and 

(H)  The  nimiber  of  oxygen  credits 
obtained  fix>m  another  refinery, 
importer,  or  oxygenate  blending  facility. 

(ii)  The  information  required  oy 
paragraph  (f)(2)(i)  of  this  section  shall  be 
reported  separately  for  the  following 
categories: 

(A)  For  gasoline  subject  to  the  simple 
model  standards: 

[1]  Gasoline  designated  as  VOC- 
controlled  and  non-oxygenated  fuels 
program  refonnulated  gasoline  (OPRG); 

(2)  Gasoline  which  is  designated  as 
VOC-controlled  and  non-OPRG; 

(J)  Gasoline  which  is  designated  as 
non- VOC-controlled  and  OPRG;  and 

(4)  Gasoline  which  is  designated  as 
.  non- VOC-controlled  and  non-OPRG: 
and 

(B)  For  gasoline  subject  to  the  Phase 
I  or  Phase  D  complex  model  standards: 

(1)  Gasoline  which  is  designated  as 
OPRG;  and 

(2)  Gasoline  which  is  designated  as 
non-OPRG. 

(iii)  The  resiilts  of  the  compliance 
calculations  rcqiiired  in  §  80.67(f)  shall 
also  be  included  in  each  report  required 
by  paragraph  (f)(1)  of  this  section,  for 
each  of  the  following  categories: 

(A)  All  reformulated  gasoline; 

(B)  Gasoline  which  is  designated  as 
non-OPRG;  and 

(C)  For  gasoline  subject  to  the  simple 
model  standards,  gasoline  which  is 
designated  as  VOC-controlled. 

(g)  NOx  emissions  performance 
averaging  reports,  (1)  Any  refiner  or 
importer  that  produced  or  imported  any 
reformulated  gasoline  or  RBOB  that  was 
to  meet  the  NOx  amissions  performance 
standard  on  average  ("averaged 
reformulated  gasoihne")  shall  submit  to 
the  Administrator,  with  the  fourth 
quarterly  report,  a  report  for  each 
refinery  or  importer  for  sudi  averaged 
reformulated  gascdine  that  was 
produced  or  imported  during  the 
previous  NOx  averaging  peikKL 

(2)  The  fc^owfaigiiifoniiatioB  shall  be 
reported: 

(i)  Toe  votmne  of  awragBd 
refotmnlaled  gaeoitna  or  RBOB  in 
gallons: 


(ii)  The  compliance  value  for  NQx 
emissions  perfonnanoe;  and 

(iii)  The  actual  value  for  NOx 
emissions  performance. 

(3)  The  information  required  by 
paragraph  (g)(2)  of  this  section  shall  be 
reported  separately  for  the  following 
categories: 

(i)  Gasoline  and  RBOB  which  is 
designated  as  VOC-controlled;  and 

(ii)  Gasoline  and  RBOB  which  is  not 
designated  as  VOC-controlled. 

(h)  Credit  transfer  rep<»ts.  (1)  As  an 
additional  part  of  the  fourth  quarteriy 
report  required  by  this  section,  any 
refiner,  importer,  and  oxygenate  blender 
shall,  for  each  refinery,  importer,  or 
oxygenate  blending  facility,  supply  the 
following  information  for  any  oxygen  or 
benzene  credits  that  are  transferred  from 
or  to  another  refinery,  importer,  or 
ojnrgenate  blending  facility: 

li)  The  names,  EPA-assigned 
registration  numbers  and  facility 
identification  numbers  of  the  transferor 
and  transferee  of  the  credits; 

(ii)  The  number(s)  and  type(s)  of 
Credits  that  were  transferred;  and 

(iii)  The  date(s)  of  transaction(s). 

(2)  For  purposes  of  this  paragraph  (h). 
oxygen  credit  transfers  shall  be  reported 
separately  for  each  of  the  following 
o^rogen  credit  types: 

(i)  For  gasoline  subject  to  the  simple 
model  standards: 

(A)  VOC  controlled,  oxygenated  fuels 
program  reformulated  gasoline  (OPRG) 
oxygen  credits; 

(B)  VOC  controlled,  non-OPRG 
oxygen  credits; 

(C)  Non-VOC  controlled.  OPRG 
oxygen  credits;  and 

(D)  Non-VOC  controlled,  non-OPRG 
oxygen  credits:  and 

(ii)  For  gasoline  subject  to  the  Phase 
I  or  Phase  II  complex  model  standards: 

(A)  OPRG  oxygen  credits;  and 

(B)  Non-OPRG  oxygen  credits, 
(i)  Covered  areas  of  gasoline  use 

report.  Any  refiner  or  oxygenate  blender 
that  produced  or  imported  any 
reformulated  gasoline  that  was  to  meet 
any  reformulated  gasoline  standard  on 
average  ("averaged  reformulated 
gasoline")  shall,  for  each  refinery  and 
oxygenate  blending  facility  at  which 
such  averaged  reformulated  gasolixke 
was  produced  submit  to  tibe 
Administrator,  with  the  fourth  quarteriy 
report,  a  npott  that  contains  the 
identity  of  each  covered  area  that  was 
supplied  with  any  averaged 
refonnulatad  gasoline  prodocad  at  each 
refineiy  or  blwidad  by  eadi  oxygenate 
blender  daring  die  pravioos  year. 

(j)  Addttkfoai  reporting  nquinment 
for  certain  taportan.  fai  the  case  of  any 
impoiiar  lo  wnom  di 
appiyf 
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facilities,  by  operation  of 
§eo.41(mX2Xtii),  rach  importer  shaU 
submit  separate  reports  for  gasoline 
imported  into  facilities  sub^  to 
different  standards. 

(k)  Reporting  requirements  for  eaify 
use  of  the  complex  model.  Any  refiner 
for  any  refinery,  or  any  importer,  that 
elects  to  be  subject  to  complex  model 
standards  under  §  80.41(iHl)  shall 
report  sudi  election  in  writing  to  the 
Administrator  no  later  dian  sixty  days 
prior  to  the  beginning  of  the  calendar 
year  during  which  such  standards 
would  apply.  This  report  shall  include 
the  refinery's  or  importer's  baseline 
values  for  VOC.  NOx,  and  toxics 
emissions  performance,  in  milligrams 
per  mile. 

(1)  Reports  for  per-gallon  compliance 
gasoline.  In  the  case  of  reformulated 
gasoline  or  RBOB  for  which  compliance 
with  each  of  the  standards  s^  forth  in 
§  80.41  is  achieved  on  a  per-gallon  basis, 
the  refiner,  importer,  or  oxygenate 
blender  shall  submit  to  the 
Administrator,  by  the  last  day  of 
February  of  each  year  beginning  in 
1996,  a  report  of  the  volume  of  each 
designated  reformulated  gasoline  or 
RBOB  produced  or  imported  during  the 
previous  calendar  year  for  which 
compliance  is  achieved  on  a  per-gallon 
basis,  and  a  statement  that  each  gallon 
of  this  reformulated  gasoline  or  RBOB 
met  the  applicable  standards. 

(m)  Reports  of  compliance  audits. 
Any  refiner,  im{>orter,  and  oxygenate 
blender  shall  cause  to  be  submitted  to 
the  Administrator,  by  May  31  of  each 
year,  the  report  of  the  compliance  audit 
required  by  §  80.65(h). 

(n)  Report  submission.  The  reports 
required  by  this  section  shall  be: 

(1)  Submitted  on  forms  and  following 
procedures  specified  by  the 
Administraton  and 

(2)  Signed  and  certified  as  correct  by 
the  owner  or  a  re^>onsible  corporate 
officer  of  the  refiner,  importer,  or 
oxygenate  blender. 

{  80.76    Regiatrallon  of  reftnera,  Importera 
oroxyyenev  menaera. 

(a)  Registration  with  the 
Administrator  of  EPA  is  required  for  any 
refiner  and  importer,  and  any  oj^ganate 
blender  that  produces  any  reformulated  ' 
gasoline. 

(b)  Any  person  required  to  register 
shall  do  so  by  November  1. 1994.  or  not 
later  than  three  months  in  advance  of 
the  first  data  that  such  person  will 
produce  or  import  refonnulatad  g— "***h 
or  RBOB.  or  CQBveotianal  guoUaa  or 
applicable  blendstocks,  wUcbevw  fa 
later. 


(c)  Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  the  following  information: 

(1)  The  name,  business  address, 
contact  name,  and  telephone  number  of 
the  refiner,  importer,  or  oxygenate 
blender; 

(2)  The  address  and  physiccd  location 
where  the  documents  which  are 
required  to  be  retained  by  §  80.74  or 
80.104  will  be  kept  by  the  refiner, 
importer,  or  oxygenate  blender;  and 

(3)  For  each  separate  refinery  and 
oxygenate  blending  facility: 

(i)  The  facility  name,  physical 
location,  contact  name,  telephone 
number,  type  of  facility,  and  whether 
the  facility  will  produce  reformulated 
gasoline,  RBOB,  conventional  gasoline 
or  applicable  blendstocks; 

(ii)  The  identity  of  each  covered  area 
which  is  supplied  with  any 
reformulated  gasoline  or  RBOB 
produced  at  the  refinery  or  blending 
facihty  or  imported  by  the  importer;  and 

(iii)  The  name,  address,  contact  name 
and  telephone  niunber  of  the 
independent  laboratory  used  to  meet  the 
independent  analysis  requirements  of 
§  80.65(f). 

(d)  EPA  will  supply  a  registration 
number  to  each  refiner,  importer,  and 
oxygenate  blender,  and  a  facility 
registration  number  for  each  refinery 
and  oxygenate  blending  facility  that  is 
identified,  which  shall  be  used  in  all 
reports  to  the  Administrator. 

(e)(1)  Any  refiner.  Importer,  or 
oxygenate  blender  shall  submit  updated 
registration  information  to  the 
Administrator  within  thirty  days  of  any 
occasion  when  the  registration 
information  previously  supplied 
becomes  incomplete  or  inaccurate; 
except  that 

(2)  EPA  must  be  notified  in  vmting  of 
any  change  in  designated  independent 
laboratory  at  least  thirty  days  in  advance 
of  such  change. 

S  80.77    Product  transfer  docunMntation. 

Cn  each  occasion  when  any  person 
transfers  custody  or  title  to  any 
reformulated  gasoline  or  RBOB,  other 
than  when  gasoline  is  sold  or  dispensed 
for  use  in  motor  vehicles  at  a  retail 
outlet  or  wholesale  purchaser-consumer 
faciUty,  the  transferor  shall  provide  tp 
the  transferee  docxmients  which  include 
the  following  information: 

(a)  The  name  and  address  of  the 
transferor; 

(b)  The  name  and  address  of  the 
transferee; 

(c)  The  volume  of  gasoline  which  is 
being  transferred; 

(d)  The  location  of  the  gasoline  at  the 
time  of  the  transfer, 

(e)  The  date  of  the  transfer; 
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'  (f)  rhe  proper  identification  of  the 
gasol  ine  as  conventional  or 
refor  nulated; 

(g)  In  the  case  of  reformulated 
gaso  ne  or  RBOB: 

(1)  The  proper  identification  as: 
(i)  \)  VOC-controlled  for  VOC- 

Cont  ol  Region  1;  or  VOC-controUed  for 
VOC  Control  Region  2;  or  Not  VOC- 
cont  ailed;  or 

(B  In  the  case  of  gasoline  or  RBOB 
that  5  VOC-controlled  for  VOC-Control 
Regii  n  1,  the  gasoline  may  be  identified 
as  su  table  for  use  either  in  VOC-Control 
Regi«  n  1  or  VOC-Control  Region  2; 

(ii  Oxygenated  fuels  program 
refor  nulated  gasoline;  or  Not 
oxyg  mated  fuels  program  reformulated 
gasolnp;  and 

(iii  Prior  to  January  1, 1998,  certified 
und(  '  the  simple  model  standards  or 
certi  ed  imder  the  complex  model 
stanc  ards;  and 

(2)  The  minimum  and/or  maximum 
stanc  ards  with  which  the  gasoline  or 
RBO  I  conforms  for: 

(i)  }enzene  content; 

(ii  Except  for  RBOB,  oxygen  content; 

(ii:    In  the  case  of  gasoline  subject  to 
the  s  mple  model  standards,  RVP; 

(iv  In  the  case  of  gasoline  subject  to 
the  c  )mplex  model  standards: 

(A  Prior  to  January  1, 1998,  the  VOC 
and  JOx  emissions  performance 
mini  nums  in  milligrams  per  mile;  and 

(B  Beginning  on  Janua^  1, 1998,  the 
VOC  and  NO.  emissions  performance 
redu  lion  percentage  minimimis; 

(h;  Prior  to  January  1, 1998,  in  the 
case  )f  gasoline  or  RfiOB  subject  to  the 
com]  lex  model  standards: 

(Ij  The  name  and  EPA  registration 
num  >er  of  the  refinery  at  which  the 
gasol  ine  was  produced,  or  importer  that 
impc  fled  the  gasoline;  and 

(2)  Instructions  that  the  gasoline  or 
RBO  S  may  not  be  combined  with  any 
othei  gasoline  or  RBOB  that  was 
prod  iced  at  any  other  refinery  or  was 
impc  rted  by  any  other  importer; 

(i)  n  the  case  of  reformulated  gasoline 
blent  stock  for  which  oxygenate 
blent  ing  is  intended: 

(1]  Identification  of  the  product  as 
RBO  }  and  not  reformulated  gasoline; 

(2)  The  designation  of  the  RBOB  as 
suite  )le  for  blending  with: 

(A  Any-oxygenate; 
(B  Ether-only;  or 

(C|  Other  specified  oxygenate  type(s) 
and  amount(s);  and 

(3)  The  oxygenate  type(s)  and 

amoi  iit(s)  which  the  RBOB  requires  in 
orde  to  meet  the  properties  claimed  by 
the  r  ifiner  or  importer  of  the  RBOB; 

(4)  Instructions  that  the  RBOB  may 
not  b  9  combined  with  any  other  RBOB 
exce  )t  other  RBOB  having  the  same 
requ  rements  for  oxygenate  type(s)  and 


amount(s),  or,  prior  to  blending,  with 
reformulated  gasoline;  and 

(j)  In  the  case  of  transferrers  or 
transferees  who  are  refiners,  importers 
or  oxygenate  blenders,  the  EPA-assigned 
registration  number  of  those  persons. 

9  80.78    Controls  and  prohibitions  on 
refonnulated  gasoline. 

(a)  Prohibited  activities.  (1)  No  person 
may  manufacture  and  sell  or  distribute, 
offer  for  sale  or  distribution,  dispense, 
supply,  offer  for  supply,  store,  transport, 
or  cause  the  transportation  of  any 
gasoline  represented  as  reformulated 
and  intended  for  sale  or  use  in  any 
covered  area: 

(i)  Unless  each  gallon  of  such  gasoline 
meets  the  applicable  benzene  maximum 
standard  specified  in  §80.41; 

(ii)  Unless  each  gallon  of  such 
gasoline  meets  the  applicable  oxygen 
content: 

(A)  Minimum  standard  specified  in 
§80.41;  and 

(B)  In  the  case  of  gasoline  subject  to 
simple  model  standards,  maximum 
standard  specified  in  §  80.41; 

(iii)  Unless  each  gallon  is  properly 
designated  as  oxygenated  fuels  program 
reformulated  gasoline,  within  any 
oxygenated  gasoline  program  control 
areas  during  the  oxygenated  gasoline 
control  period; 

(iv)  Unless  the  product  transfer 
documentation  for  such  gasgline 
complies  with  the  requirements  in 
§80.77;  and 

(v)  During  the  period  May  1  through 
September  15  for  all  persons  except 
retailers  and  wholesale  purchaser- 
consumers,  and  during  the  period  June 
1  through  September  15  for  all  persons 
including  retailers  and  wholesale 
purchaser-consumers: 

(A)  Unless  each  gallon  of  such 
gasoline  is  VOC-controlled  for  the 
proper  VOC  Control  Region,  except  that 
gasoline  designated  for  VOC-Control 
Region  1  may  be  used  in  VOC-Control 
Region  2; 

(B)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  simple  model 
standards  has  an  RVP  which  is  below 
the  applicable  RVP  maximum  specified 
in  §80.41; 

(C)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  has  a  VOC  and  NO. 
emissions  reduction  percentage  which 
is  above  the  applicable  minimum 
specified  in  §80.41. 

(2)  No  refiner  or  importer  may 
produce  or  import  any  gasoline 
represented  as  refonnulated  or  RBOB, 
and  intended  for  sale  or  use  in  any 
covered  area: 

(i)  Unless  such  gasoline  meets  the 
definition  of  reformulated  gasoline  or 
RBOB;  and 
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(ii)  Unless  the  properties  of  sudi 
gasoline  or  RBOB  correspond  to  the 
product  transfer  documents. 

(3)  No  person  may  manufacture  and 
sell  or  distribute,  or  offer  for  sale  or 
distribution,  dispense,  supply,  or  offer 
for  supply,  store,  transport  or  cause  the 
transportation  of  gasoline  represented  as 
conventional  which  does  not  contain  at 
least  the  minimum  concentraticm  of  tiie 
conventional  gasoUne  marker  specified 
in  §80.82. 

(4)  Gasoline  shall  be  presumed  to  be 
intended  for  sale  or  use  in  a  covered 
area  unless: 

(i)  Product  transfer  documentation  as 
described  in  §  80.77  accompanying  such 
gasoline  clearly  indicates  the  gasoline  is 
intended  for  sale  {uid  use  only  outside 
any  covered  area;  or 

(ii)  The  gasoline  is  contained  in  the 
storage  tank  of  a  retailer  or  wholesale 
purchaser-consumer  outside  any 
covered  area. 

(5)  No  person  may  combine  any 
reformulated  gasoline  with  any  non- 
oxygenate  blendstock  except: 

(i)  A  person  that  meets  each 
requirement  specified  for  a  refiner 
under  this  subf>art;  and 

(ii)  The  blendstock  that  is  added  to 
reformulated  gasoline  meets  all 
reformulated  gasoline  standards  without 
regard  to  the  properties  of  the 
reformulated  gasoline  to  which  the 
blendstock  is  added. 

(6)  No  person  may  add  any  oxygenate 
to  reformulated  gasoline,  except  that 
oxygenate  may  be  added  to  reformulated 
gasoline  that  is  designated  as  OPRG 
provided  that  such  gasoline  is  used  in 
an  oxygenated  fuels  program  ccntrol 
area  during  an  oxygenated  fuels  control 
period. 

(7)  No  person  may  combine  any 
reformulated  gasoline  blendstock  for 
oxygenate  blending  with  any  other 
gasoline,  blendstock,  or  ox>-genale 
except: 

(i)  Oxygenate  of  the  type  and  amoimt 
(or  within  the  range  of  amounts) 
specified  by  the  refiner  or  importer  at 
the  time  the  RBOB  was  produced  or 
imported;  or 

(li)  Other  RBOB  for  which  the  same 
oxj'genate  type  and  amount  (or  range  of 
amounts)  was  specified  by  the  refiner  or 
importer. 

(8)  No  pasoD  may  combine  any  VOC- 
controlled  reformulated  gasoline  that  is 
produced  using  ethanol  with  any  VOC- 
controlled  reformulated  gasoline  that  is 
produced  using  any  other  oxygenate 
during  the  period  January  1  through 
September  15. 

(9)  Prior  to  January  1. 1998: 

(iJ  No  person  may  combine  any 
refonnulated  gasoline  or  RBOB  that  is 
subject  to  the  simple  model  standards 


with  any  reformulated  gasoUne  or  KBOB 
that  is  subject  to  the  complex  model 
standards,  except  that  such  gasolines 
may  be  combined  at  a  retail  outlet  or 
wholesale  purchaser-consumer  fiBH3lit)r; 

(ii)  No  person  may  combine  any 
reformulated  gasoline  subject  to  tiie 
complex  model  standards  that  is 
produced  at  any  refinery  or  is  imported 
by  any  importer  With  any  other 
reformulated  gasoline  that  is  produced 
at  a  different  refinery  or  is  imported  by 
a  different  importer,  unless  the  other 
refinery  or  importer  has  an  identical 
baseline  for  meeting  complex  model 
standards  during  this  period;  and 

(iii)  No  person  may  combine  any 
RBOB  subject  to  the  complex  model 
standards  that  is  produced  at  any 
refinery  or  is  imported  by  any  importer 
with  any  RBOB  that  is  produced  at  a 
different  refinery  or  is  imported  by  a 
differfent  importer,  unless  the  other 
refinery  or  importer  has  an  identical 
baseline  for  meeting  complex  model 
standards  during  this  period. 

(10)  No  person  may  combine  any 
reformulated  gasoline  with  any 
conventional  gasoline  and  sell  the 
resulting  mixture  as  reformulated 
gasohne. 

(b)  Liability.  Liability  for  violations  of 
paragraph  (a)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  §80.79. 

(c)  Determination  of  compliance. 
Compliance  with  the  standards  listed  in 
paragraph  (a)  of  this  section  shall  be 
determined  by  use  of  one  of  the  testing 
methodologies  specified  in  §  80.46, 
except  that  where  test  results  using  the 
testing  methodologies  specified  in 

§  80.46  are  not  available  or  where  such 
test  results  are  available  but  are  in 
question,  EPA  may  establish 
noncompliance  with  standards  using 
any  information,  including  the  results  of 
testing  using  methods  that  are  not 
included  in  §  80.46. 

(d)  Dates  controls  and  prohibitions 
begin.  The  controls  and  prohibitions 
specified  in  paragraph  (a)  of  this  section 
apply  at  any  location  other  than  retail 
outlets  and  wholesale  purchaser- 
consumer  facilities  on  or  after  December 
1, 1994.  at  any  location  on  or  after 
January  1, 1995. 

§80.79    UabUttyforvlotationsoftlM 
prohibited  aetlvittet. 

(a)  Persons  liable.  Where  the  gasoline 
contained  in  any  storage  tank  at  any 
facility  owned,  leased,  operated, 
controlled  or  supervised  by  any  refiner, 
importer,  oxygenate  blender,  carrier, 
distributor,  reseller,  retailer,  or 
wholesale  purchaser-consumer  is  found 
in  violation  of  the  prohibitions 


described  in  §  80.78(a),  the  following 
persons  ^all  be  deemed  in  violation: 

(1)  Each  refiner,  importer,  oxygenate 
blender,  carrier,  distributor,  reseller, 
retailer,  or  wholesale  purchaser- 
consimier  who  owns,  leases,  operates, 
controls  or  supervises  the  facility  where 
the  violation  is  found; 

(2)  Each  refiner  or  importer  whose 
corporate,  trade,  or  brand  name,  or 
whose  marketing  subsidiary's  corporate, 
trade,  or  brand  name,  appears  at  the 
facility  where  the  violation  is  found; 

(3)  Each  refiner,  importer,  oxygenate 
blender,  distributor,  and  reseller  who 
manufactured,  imported,  sold,  offered 
for.  sale,  dispensed,  supplied,  offered  few 
supply,  stored,  transported,  or  caused 
the  transportation  of  any  gasoline  which 
is  in  the  storage  tank  containing 
gasoline  found  to  be  in  violation;  and 

(4)  Each  carrier  who  dispensed, 
supplied,  stored,  or  transported  any 
gasoline  which  is  in  the  storage  t^nk 
containing  gasoline  found  to  be  in 
violation,  provided  that  EPA 
demonstrates,  by  reasonably  specific 
showings  by  direct  or  circumstantial 
evidence,  that  the  carrier  caused  the 
violation. 

(b)  Defenses  for  prohibited  activities. 
(1)  In  any  case  in  which  a  refiner, 
importer,  oxygenate  blender,  carrier, 
distributor,  reseller,  retailer,  or 
wholesale  purchaser-consumer  would 
be  in  violation  under  f>aragraph  (a)  of 
this  section,  it  shall  be  deemed  not  in 
violation  if  it  can  demonstrate: 

(i)  That  the  violation  was  not  caused 
by  the  regixlated  party  or  its  employee 
or  agent; 


(it)  That  product  transfer  docimients 
account  for  all  of  the  gasoline  in  the 
storage  tank  found  in  violation  and 
indicate  that  the  gasoline  met  relevant 
requirements;  and 

(iii)(A)  That  it  has  conducted  a  quality 
assurance  sampUng  cmd  testing 
program,  as  described  in  paragraph  (c) 
of  this  section;  except  that 

(B)  A  carrier  may  rely  on  the  quality 
assurance  program  carried  out  by 
another  party,  including  the  party  that 
owns  the  gasoline  in  question,  provided 
that  the  quality  assurance  program  is 
carried  out  properly. 
.   (2)(i)  Where  a  violation  is  found  at  a 
faciUty  which ^  operating  under  the 
corporate,  trade  or  brand  name  of  a 
refiner,  that  refiner  must  show,  in 
addition  to  the  defense  elements 
required  by  paragraph  (b)(1)  of  this 
section,  that  the  violation  was  caused 
by: 

(A)  An  act  in  violation  of  law  (other 
than  the  Act  or  this  part),  or  an  act  of 
sabotage  or  vandalism: 

(B)  The  action  of  any  reseller, 
distributor,  oxygenate  blender,  carrier. 
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or  a  retailer  or  wholesale  purchaser- 
consumer  supplied  by  any  of  these 
persons,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner 
designed  to  prevent  such  action,  and 
despite  periodic  sampling  and  testing  by 
the  re&ier  to  ensure  compliance  with 
such  contractual  obligation:  or 

(C)  The  action  of  any  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  but  engaged  by  the  refiner  for 
transportation  of  gasoline,  despite 
specification  or  inspection  of 
procedures  and  equipment  by  the 
refiner  which  are  reasonably  calculated 
to  prevent  such  action. 

(ii)  In  this  paragraph  (b),  to  show  that 
the  violation  "was  caused"  by  any  of  the 
specified  actions  the  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another. 

(c)  Quality  assurance  program.  In 
order  to  demonstrate  an  acceptable 
quality  assurance  program  for 
reformulated  gasoline  at  all  points  in  the 
gasoline  distribution  network,  other 
than  at  retail  outlets  and  wholesale 
purchaser-consumer  facilities,  a  party 
must  present  evidence: 

(1)  Of  a  periodic  sampling  and  testing 
program  to  determine  if  the  applicable 
maximum  and/or  minimum  standards 
for  oxygen,  benzene,  RVP,  or  VOC  or 
NOx  emission  performance  are  met;  and 

(2)  That  on  each  occasion  when 
gasoline  is  found  in  noncompliance 
with  one  of  the  requirements  referred  to 
in  paragraph  (c)(1)  of  this  section: 

(i)  The  party  immediately  ceases 
selling.  ofTering  for  sale,  dispensing, 
supplying,  offering  for  supply,  storing, 
transporting,  or  causing  the 
transportation  of  the  violating  product; 
and 

(ii)  The  party  promptly  remedies  the 
violation  (such  as  by  removing  the 
violating  product  or  adding  more 
complying  product  until  the  applicable 
standards  are  achieved). 

fsaso    Pwiaitles. 

(a)  Any  person  that  violates  any 
requirement  or  prohibition  of  subpart  D, 
E,  or  F  of  this  part  shall  be  liable  to  the 
United  States  for  a  civil  penalty  of  not 
more  than  the  sum  of  $25,000  for  every 
day  of  each  such  violation  and  the 
amount  of  economic  benefit  or  savings 
resulting  from  each  such  violation. 

(b)  Any  violation  of  a  standard  for 
average  compliance  during  any 
averaging  period,  or  for  per-gallon 
compliance  for  any  batch  of  gasoline, 
shall  constitute  a  se{>arate  violation  for 
each  and  every  standard  that  is  violated. 

(c)  Any  violation  of  any  standard 
based  upon  a  multi-day  averaging 
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period  shall  constitute  a  separate  day  of 
violat  on  for  each  and  every  day  in  the 
avera{  ng  period.  Any  violation  of  any 
credit  :reation  or  credit  transfer 
requir  iment  shall  constitute  a  separate 
day  of  violation  for  each  and  every  day 
in  the  averaging  period. 

(d)(  )(i)  Any  violation  of  any  per- 
gallon  standard  or  of  any  per-gallon 
minin  um  or  per-gallon  maximum,  other 
than  t(e  standards  specified  in 
paragraph  (e)  of  this  section,  shall 
consti  ute  a  separate  day  of  violation  for 
each  a  ad  every  day  such  gasoline  giving 
rise  to  such  violations  remains  any 
place  n  the  gasoline  distribution 
systen  i,  beginning  on  the  day  that  the 
gasolii  le  that  violates  such  per-gallon 
standi  rd  is  produced  or  imported  and 
distril  uted  and/or  offered  for  sale,  and 
endin  ;  on  the  last  day  that  any  such 
gasoli  te  is  offered  for  sale  or  is 
dispe4sed  to  any  ultimate  consumer  for 
use  iniany  motor  vehicle;  unless 

(ii)  The  violation  is  corrected  by 
altering  the  properties  and 
characiteristics  of  the  gasoline  giving  rise 
to  the  violations  and  any  mixture  of 
gasolines  that  contains  any  of  the 
gasoli  le  giving  rise  to  the  violations 
such  1  lat  the  said  gasoline  or  mixture  of 
gasoli  les  has  the  properties  and 
chara<  teristics  that  would  have  existed 
if  the  ;asoline  giving  rise  to  the 
violat  ons  had  been  produced  or 
impoi  :ed  in  compliance  with  all  per- 
gallon  standards. 

(2)   'or  the  purposes  of  this  paragraph 
(d),  th  3  length  of  time  the  gasoline  in 
quest  an  remained  in  the  gasoline 
distri'  ution  system  shall  be  deemed  to 
be  twi  nty-five  days;  imless  the 
respe(  tive  party  or  EPA  demonstrates  by 
reasoi  ably  specific  showings,  by  direct 
or  ciit  umstantial  evidence,  that  the 
gasoline  giving  rise  to  the  violations 
remained  any  place  in  the  gasoline 
distril  lution  system  for  fewer  than  or 
more  ban  twenty-five  days. 

(e)(  )  Any  reformulated  gasoline  that 
is  pro  iuced  or  imported  and  offered  for 
sale  a  id  for  whicti  the  requirements  to 
deten  line  the  properties  and 
charai  ^eristics  under  §  80.65(f)  is  not 
met,  ( r  any  conventional  gasoline  for 
whicl  the  refiner  or  importer  does  not 
samp  lie  and  test  to  determine  the 
relevant  properties,  shall  be  deemed: 

(i)(A)  Except  as  provided  in  paragraph 
(e)(1)  i)(B)  of  this  section  to  have  the 
follo>  ing  properties: 
Sulfui  content — 970  ppm 
Benz<  ne  content — 5  vol  % 
RVP  ( ;ummer) — 11  psi 
50%  (  istillation— 250  "F 
90%  <  istillation— 375  "F 
Oxyg(  n  content — 0  wt  % 
Arom  itics  content — 50  vol  % 


Olefins  content — 26  vol  % 

(B)  To  have  the  following  profierties     - 
in  paragraph  (e)(l)(i)(A)  of  this  section 
unless  the  respective  party  or  EPA 
demonstrates  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  different  properties  for  the 
gasoline  giving  rise  to  the  violations; 
and 

(ii)  In  the  case  of  reformulated 
gasoline,  to  have  been  designated  as 
meeting  all  applicable  standards  on  a 
per-gallon  basis. 

(2)  For  the  purposes  of  paragraph 
(e)(1)  of  this  section,  any  refiner  or 
importer  that  fails  to  meet  the 
independent  analysis  requirements  of 
§  80.65(0  may  not  use  the  results  of 
sampling  and  testing  that  is  carried  out 
by  that  refiner  or  importer  as  direct  or 
circumstantial  evidence  of  the 
properties  of  the  gasoline  giving  rise  to 
the  violations,  unless  this  failure  was 
not  caused  by  the  refiner  or  importer. 

(f)  Any  violation  of  any  affirmative 
requirement  or  prohibition  not  included 
in  paragraph  (c)  or  (d)  of  this  section 
shall  constitute  a  separate  day  of 
violation  for  each  and  every  day  such 
affirmative  requirement  is  not  properly 
accomplished,  and/or  for  each  and 
every  day  the  prohibited  activity 
continues.  For  those  violations  that  may 
be  ongoing  under  subparts  D.  E,  and  F 
of  this  part,  each  and  every  day  the 
prohibited  activity  continues  shall 
constitute  a  separate  day  of  violation. 

§  80.81    Enforcement  exemptions  for 
California  gasoline. 

(a)(1)  The  requirements  of  subparts  D, 
E,  and  F  of  this  part  are  modified  in 
accordance  with  the  provisions 
contained  in  this  section  in  the  case  of 
California  gasoline. 

(2)  For  the  purposes  of  this  section, 
"California  gasoline"  means  any 
gasoline  that  is  sold,  intended  for  sale, 
or  made  available  for  sale  as  a  motor 
vehicle  fuel  in  the  State  of  California 
and  that: 

(i)  Is  manufactured  within  the  State  of 
California; 

(ii)  Is  imported  into  the  State  of 
California  from  outside  the  United 
States;  or 

(iii)  Is  imported  into  the  State  of 
California  from  inside  the  United  States 
and  that  is  msnufactiu^  at  a  refinery 
that  does  not  produce  reformulated 
gasoline. 

(b)(1)  Any  refiner,  importer,  or 
oxygenate  blender  of  gasoline  that  is 
sold,  intended  for  sale,  or  made 
available  for  sale  as  a  motor  fuel  in  the 
State  of  California  is,  with  regard  to 
such  gasoline,  exempt  from  the 
compliance  survey  provisions  contained 
in  §  80.68. 
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(2)  Any  refiner,  importer,  or 
oxygenate  blender  of  California  gasoline 
is,  with  regard  to  such  gasoline,  exempt 
from  the  independent  analysis 
requirements  contained  in  §  80.65(f). 

(3)  Any  refiner,  importer,  or 
oxygenate  blender  of  California  gasoline 
that  elects  to  meet  any  benzene  content, 
oxygen  content,  or  toxics  emission 
reduction  standard  specified  in  §  80.41 
on  average  for  any  averaging  period 
specified  in  §  80.67  that  is  in  part  before 
March  1, 1996,  and  in  part  subsequent 
to  such  date,  shall,  with  regard  to  such 
gasoUne  that  is  produced  or  imported 
prior  to  such  date,  demonstrate 
compliance  with  each  of  the  standards 
specified  in  §  80.41  for  each  of  the 
following  averaging  periods  in  lieu  of 
those  specified  in  §  80.67: 

(i)  January  1  through  December  31, 
1995; and 

(ii)  March  1, 1995,  through  February 
29, 1996. 

(4)  The  compliance  demonstration 
required  by  paragraph  (b)(3)(u)  of  this 
section  shall  be  submitted  no  later  than 
May  31, 1996,  along  with  reports 
required  to  be  submitted  under 

§  80.75(a)(1). 

(c)  Any  refiner,  importer,  or  oxygenate 
blender  of  California  gasoline  that  is 
manufactiu«d  or  imported  subsequent 
to  March  1, 1996,  and  that  meets  the 
reqtiirements  of  the  California  Phase  2 
reformulated  gasoline  regulations,  as  set 
forth  in  Title  13,  California  Code  of 
Regulations,  sections  2260  et  seq.,  is, 
with  regard  to  such  gasoline,  exempt 
from  the  following  requirements  (in 
addition  to  the  requirements  specified 
in  paragraph  (b)  of  this  section): 

(1)  The  parameter  value  reconciliation 
requirements  contained  in  §  80.65(e)(2): 

(2)  The  designation  of  gasoline 
reouirements  contained  in  §  80.65(d); 

(3)  The  reformulated  gasoline  and 
RBOB  compliance  requirements 
contained  in  §  80.65(c); 

(4)  The  marking  of  conventional 
gasoline  requirements  contained  in 
§§  80.65(g)  and  80.82; 

(5)  The  annual  compliance  audit 
reouirements  contained  in  §  80.65(h): 

(6)  The  downstream  oxygenate 
blending  requirements  contained  in 
§80.69; 

(7)  The  record  keeping  requirements 
contained  in  §§80.74  and  80.104, 
except  that  records  required  to  be 
maintained  under  Title  13,  California 
Code  of  Regulations,  section  2270,  shall 
be  maintained  for  a  period  of  five  years 
from  the  date  of  creation  and  shall  be 
delivered  to  the  Administrator  or  to  the 
Administrator's  authorized 
representative  upon  request; 

(8)  The  reporting  requirements 
contained  in  §§80.75  and  80.105; 


(9)  The  product  transfer 
doctmientation  requirements  contained 
in  §80.77;  and 

(10)  The  compliance  attest 
engagement  requirements  contained  in 
subpart  F  of  this  part. 

(d)  Any  refiner,  importer,  or 
oxygenate  blender  that  produces  or 
imports  gasoline  that  is  sold,  intended 
for  sale,  or  made  available  for  sale  as  a 
motor  vehicle  fuel  in  the  State  of 
Cahfomia  subsequent  to  March  1, 1996. 
shall  demonstrate  compliance  with  the 
standards  specified  in  §§  80.41  and 
80.90  by  excluding  the  volume  and 
properties  of  such  gasoline  fit>m  all 
conventional  gasoline  and  reformulated 
gasoline  that  it  produces  or  imports  that 
is  not  sold,  intended  for  sale,  or  made 
available  for  sale  as  a  motor  vehicle  fuel 
in  the  State  of  California  subsequent  to 
such  date.  The  exemption  provided  in 
this  section  does  not  exempt  any  refiner 
or  importer  from  demonstrating 
compliance  with  such  standards  for  all 
gasoline  that  it  produces  or  imports. 

(e)(1)  The  exemption  provisions 
contained  in  paragraphs  Cb)(2),  (b)(3), 
and  (c)  of  this  section  shall  not  apply 
imder  the  circumstances  set  forth  in 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section. 

(2)(i)  Such  exemption  provisions  shall 
not  apply  to  any  refiner,  importer,  or 
oxygenate  blender  of  California  gasoline 
if  any  gasoline  formulation  that  it 
produces  or  imports  is  certified  under 
Title  13,  California  Code  of  Regulations, 
section  2265  or  section  2266,  unless 
such  refiner,  importer,  or  oxygenate 
blender  within  30  days  of  the  issuance 
of  such  certification: 

(A)  Notifies  the  Administrator  of  such 
certification: 

(B)  Submits  to  the  Administrator 
copies  of  the  applicable  certification 
order  issued  by  the  State  of  California 
and  of  the  application  for  certification 
submitted  by  the  regulated  party  to  the 
State  of  California;  and 

(C)  Submits  to  the  Administrator  a 
written  demonstration  that  the  certified 
gasoline  formulation  meets  each  of  the 
complex  model  per-gallon  standards 
specified  in  §  80.41(c). 

(ii)  If  the  Administrator  determines 
that  the  written  demonstration 
submitted  under  paragraph  (e)(2)(i)(C)  of 
this  section  does  not  demonstrate  that 
the  certified  gasoline  formulation  meets 
each  of  the  complex  model  per-gallon 
standards  specified  in  §  80.41(c),  the 
Administrator  shall  provide  notice  to 
the  party  (by  first  class  mail)  of  such 
determination  and  of  the  date  on  which 
the  exemption  provisions  specified  in 
paragraph  (e)(1)  of  this  section  shall  no 
longer  be  applicable,  which  date  shall 


be  no  earlier  than  90  days  after  the  date 
of  the  Administrator's  notification. 

(3)(i)  Such  exemption  provisions  shall 
not  apply  to  any  refiner,  importer,  or 
oxjrgenate  blender  of  California  gasoline 
w^o  has  been  assessed  a  dvil.  criminal 
or  administrative  penalty  for  a  violation 
of  subpart  D,  E  or  F  of  this  part  or  for 
a  violation  of  the  California  Phase  2 
reformulated  gasoline  regulations  set 
forth  in  Title  13,  Cahfomia  Code  of 
Regulations,  sections  2260  et  seq.. 
effective  90  days  after  the  date  of  final 
agency  or  district  court  adjudication  of 
such  penalty  assessment. 

(ii)  Any  refiner,  importer,  or 
oxygenate  blender  subject  to  the 
provisions  of  paragraph  (e)(3)(i)  of  this 
section  may  submit  a  petition  to  the 
Administrator  for  relief,  in  whole  or  in 
part,  from  the  applicability  of  such 
provisions,  for  good  cause.  Good  cause 
may  include  a  showing  that  the 
violation  for  which  a  penalty  was 
assessed  was  not  a  substantial  violation 
of  the  federal  or  California  reformulated 
gasoline  regulations. 

(f)  In  the  case  of  any  gasoline  that  is 
sold.  int«ided  for  sale,  or  made 
available  for  sale  as  a  motor  vehicle  fuel 
in  the  State  of  Qdifomia  subsequent  to 
March  1. 1996,  any  person  that 
manufactures,  sells,  offen  for  sale, 
dispenses,  supplies,  offers  for  supply, 
stores,  transports,  or  causes  the 
transportation  of  such  gasoline  is,  with 
regard  to  such  gasoline,  exempt  from  the 
following  prohibited  activities 
provisions: 

(1)  The  oxygenated  fuels  provisions 
contained  in  §80.78(a)(l)(iii); 

(2)  The  product  transfer  provisions 
contained  in  §  80.78(a)(l)(iv); 

(3)  The  oxygenate  blending  provisimis 
contained  in  §  80.78(a)(7);  and 

(4)  The  segregation  of  simple  and 
complex  model  certified  gasoline 
provision  contained  in  §  80.78(a)(9). 

(g)(1)  Any  refiner  that  operates  a 
refinery  located  outside  the  State  of 
California  at  which  California  gasoline 
(as  defined  in  paragraph  (a)(2)(iii)  of  this 
section)  is  produced  shall,  with  regard 
to  such  gasoline,  provide  to  any  person 
to  whom  custody  or  title  of  such 
gasoline  is  transferred,  and  each 
transferee  shall  provide  to  any 
subsequent  transferee,  documents 
which  include  the  following 
information: 

(i)  The  name  and  address  of  the 
transferor, 

(ii)  The  name  and  address  of  the 
transferee: 

(iii)  The  volume  of  gasoline  which  is 
beins  transfeired; 

(iv)  The  location  of  the  gasoline  at  the 
time  of  the  transfer 

(v)  The  date  and  time  of  the  transfer; 


(vi)  The  identification  of  the  gasoline 
as  California  gasoline;  and 

(vii)  In  the  case  of  transfenon  and 
transfenees  who  are  refiners,  importets 
or  oxygenate  blenders,  the  EPA- 
assigned  registration  number  of  such 
persons. 

(2)  Each  refiner  and  transferee  of  such 
gasoline  shall  maintain  copies  of  the 
product  transfer  documents  required  to 
be  provided  by  paragraph  (g)(1)  of  this 
section  for  a  period  of  five  years  from 
the  date  of  creation  and  shall  deUver 
such  documents  to  the  Administrator  or 
to  the  Administrator's  authorized 
representative  upon  request. 


BASEUNE: 


where 

BASELINE=annual  average  baseline 

value  of  the  facility, 
SUMRBASE=suinmer  baseline  value  o^ 

the  facility, 
SUMRVOLssummer  baseline  gasoUne 

volume  of  the  facility,  per  §  80.91. 
WNTRBASE=winter  baseline  value  of 

the  facility, 
WNTRVOL=winter  baseline  gasoline 

volume  of  the  facility,  per  §80.91. 
(b]  Baseline  exhaust  benzene 
emissions — simple  model.  (1)  Simple 
model  exhaust  benzene  emissions  of 
conventional  gasoline  shall  be 
determined  using  the  follovdng 
equation: 

EXHBEN=(1 .884-»-0.949xf X-»-0.1 1 3x 
lAR-BZ)) 

where 

EXHBEN=exhaust  benzene  emissions, 
BZ=fuel  benzene  value  in  terms  of 

volume  percent  (per  §  80.91).  and 
AR=fuel  aromatics  value  in  terms  of 

volume  percent  (per  §  80.91). 

(2)  The  simple  model  annual  average 
baseline  exhaust  benzene  emissions  for 
any  facility  of  a  refiner  or  importer  of 
conventional  gasoUne  shall  be 
determined  as  follows: 

(i)  The  simple  model  baseline  exhaust 
benzene  emissions  shall  be  determined 
separately  for  summer  and  winter  using 
the  facility's  oxygenated  individual 
baseline  fuel  parameter  values  for 
simimer  and  winter  (per  §  80.91), 
respectively,  in  the  equation  specified 
in  paragraph  (b)(1)  of  this  section. 

(ii)  The  simple  model  annual  average 
baseline  exhaust  benzene  emissions  of 
the  facility  shall  be  determined  using 
the  emissions  values  determined  in 
paragraph  (b)(2)(i)  of  this  section  in  the 
equation  specified  in  paragraph  (a)  of 
this  section. 


(l )  For  purposes  of  the  batch 
sam  >ling  and  analysis  requirements 
con  ained  in  §  80.65(e)(1).  any  refiner, 
imp  )rter  or  oxygenate  blender  of 
Call  bmia  gasoline  may  use  a  sampling 
and  or  analysis  methodology  prescribed 
in  7  tie  13,  Cahfomia  Code  of 
Regi  ilations.  sections  2260  et  seq.,  in 
lieu  of  any  applicable  methodology 
spe<  ified  in  §  80.66. 

(i  The  exemption  provisions 
con  ained  in  tUs  section  shall  not  be 
app  icable  after  December  31. 1999. 


$80.82   Conventional gaaoNne imrfcef 

§S80.83-80J9    [ReseoMd] 
SubfMirt  E— Anti-Dumping 

S  80.90   ConvMitlonai  gasoikte  baseline 
anNssKHis  uaniiiiNiauun. 

(a)  Annuo/  average  baseline  values. 
For  any  facility  of  a  refiner  or  importer 
of  conventional  gasoline,  the  annual 
average  baseline  values  of  the  facility's 
exhaust  benzene  emissions,  exhaust 
toxics  emissions,  NO,  emissions,  sulfur, 
olefins  and  T90  shall  be  determined 
using  the  following  equation: 


SUM  IBASExSUMRVOL  +  WNTRBASExWNTRVOL 


SUMRVOL  +  WNTRVOL 


(t   Baseline  exhaust  benzene 
emi  sions — complex  model.  The 
con  plex  model  annual  average  baseline 
exh  lust  benzene  emissions  for  any 
faci  ity  of  a  refiner  or  importer  of 
con  rentional  gasoline  shall  be 
det(  rmined  as  follows: 

(1 )  The  stmimer  and  winter  complex 
mo(  el  baseline  exhaust  benzene 
emi  isions  shall  be  determined 
sepi  irately  using  the  facility's 
oxy  ;enated  individual  baseline  fuel 
pari  meter  values  for  simimer  and  winter 
(pel  §  80.91),  respectively,  in  the 
app  -opriate  complex  model  for  exhaust 
ben  sene  emissions  described  in  §80.45. 

[i )  The  complex  model  annual 
avei  age  baseline  exhaust  benzene 
emi  ssions  of  the  facility  shall  be 
det«  rmined  using  the  emissions  values 
det<  rmined  in  paragraph  (c)(1)  of  this 
sed  on  in  the  equation  specified  in 
par  graph  (a)  of  this  section. 

(c )  Baseline  exhaust  toxics  emissions. 
Tha  annual  average  baseline  exhaust 
tox  cs  emissions  for  any  facility  of  a 
refi;  ler  or  importer  of  conventional 
gas<  line  shall  be  determined  as  follows: 

(: )  The  simimer  and  winter  baseline 
exh  )ust  emissions  of  benzene, 
fon  laldehyde,  acetaldehyde,  1,3- 
but)  idiene,  and  polycyclic  organic 
matter  shall  be  determined  using  the 
oxy  >enated  individual  baseline  fuel 
pan  meter  values  for  summer  and  wrinter 
(pel  §80.91),  respectively,  in  the 
app  ropriate  complex  model  for  each 
exh  mst  toxic  (per  §  80.45). 

{'4 )  The  simimer  and  winter  baseline 
tota  exhaust  toxics  emissions  shall  be 
det(  rmined  separately  by  summing  the 
sur  mer  and  winter  baseline  exhaust 
em  ssions  of  each  toxic  (per  paragraph 
(d)(  I)  of  this  section),  respectively. 

(' )  The  annual  average  baseline 
exli  lust  toxics  emissions  of  the  facility 


shall  be  determined  using  the  emissions 
values  determined  in  paragraph  (d)(2)  of 
this  section  in  the  equation  specified  in 
paragraph  (a)  of  this  section. 

(e)  Baseline  NOx  emissions.  The 
annual  average  baseline  NOx  emissions 
for  any  facihty  of  a  refiner  or  importer 
of  conventional  gasoline  shall  be 
determined  as  follows: 

(1)  The  summer  and  winter  baseline 
NOx  emissions  shall  be  determined 
using  the  baseline  individual  baseline 
fuel  parameter  values  for  summer  and 
winter  (per  §  80.91).  respectively,  in  the 
appropriate  complex  model  for  NOx 
(per  §80.45). 

(2)  The  annual  average  baseline  NOx 
emissions  of  the  facility  shall  be 
determined  using  the  emissions  values 
determined  in  paragraph  (e)(2)  of  this 
section  in  the  equation  specified  in 
paragraph  (a)  of  this  section. 

(3)  The  requirements  specified  in 
paragraphs  (c)  (1)  and  (2)  of  this  section 
shall  be  determined  separately  using  the 
oxygenated  and  nonoxygenated 
individual  baseline  fuel  parameters,  per 
§80.91. 

(f)  Applicability  of  Phase  I  and  Phase 
II  models.  The  requirements  of 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  determined  separately  for  the 
applicable  Phase  I  and  Phase  II  complex 
models  specified  in  §  80.45. 

(g)  Calculation  accumcy.  Emissions 
values  calculated  per  the  requirements 
of  this  section  shall  be  determined  to 
four  (4)  significant  figures.  Sulfur,  olefin 
and  T90  values  calcinated  per  the 
requirements  of  this  section  shall  be 
determined  i.o  the  same  number  of 
decimal  places  as  the  corresponding 
value  listed  in  §  80.91(c)(5). 

§80.91    IndivWuaibasatinadetarmlnation. 
.  (a)  Baseline  definition.  (I)  The 
"baseline"  or  "individual  baseline"  of  a 
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refinery,  refiner  or  importer,  as 
appUcable.  shall  consist  of: 

li)  An  estimate  of  the  quality, 
composition  and  volume  of  its  1990 
gasoline,  or  allowable  substitute,  based 
on  the  requirements  specified  in 
§§  80.91  through  80.93;  and 

(ii)  Its  baseline  emissions  values 
calculated  per  paragraph  (f)  of  this 
section;  and 

(iU)  Its  1990-1993  blendstock-to- 
gasoline  ratios  calculated  per  §  80.102. 

(2)(i)  The  quality  and  composition  of 
the  1990  gasoline  of  a  refinery,  refiner 
or  importer,  as  applicable,  shall  be  the 
set  of  values  of  the  following  fuel 
parameters:  benzene  content;  aromatic 
content;  olefin  content;  sulfur  content; 
distillation  temperature  at  50  and  90 
percent  by  volume  evaporated;  percent 
evaporated  at  200  °F  and  300  "F;  oxygen 
content;  RVP. 

(ii)  A  refiner,  per  paragraph  (b)(3)(i)  of 
this  section,  shall  also  determine  the 
API  gravity  of  its  1990  gasoline. 

(3)  The  methodology  outlined  in  this 
section  shall  be  followed  in  determining 
a  baseline  value  for  each  fuel  parameter 
Usted  in  paragraph  (a)(2)  of  this  section. 

(b)  Requirements  for  r^iners,  blenders 
and  importers— {\)  Requirements  for 
producers  of  gasoline  and  gasoline 
blendstocks.  (i)  A  refinery  engaged  in 
the  production  of  gasoline  blendstocks 
fiom  crude  oil  and/or  crude  oil 
derivatives,  and  the  subsequent  mixing 
of  those  blendstocks  to  form  gasoline, 
shall  have  its  baseline  fuel  parameter 
values  determined  bom  Method  1.  2 
and/or  3-type  data  as  described  in 
paragraph  (c)  of  this  section,  provided 
the  refinery  was  in  operation  for  at  least 
6  months  in  1990. 

(ii)  A  refinery  which  was  in  operation 
for  at  least  6  months  in  1990.  was  shut 
dovwi  after  1990,  and  which  restarts 
after  June  15, 1994,  and  for  which 
insufficient  1990  and  post-1990  data 
was  collected  prior  to  January  1, 1995 
fi-om  which  to  determine  an  individual 
baseline,  shall  have  the  values  listed  in 
paragraph  (c)(5)  of  this  section  as  its 
individual  baseline  parameters, 
(iii)  A  refinery  which  was  in 
operation  for  less  than  6  months  in  1990 
shall  have  the  values  listed  in  paragraph 
(c)(5)  of  this  section  as  its  individual 
baseline  parameters. 

(2)  Requirements  for  producers  or 
importers  of  gasoline  blendstocks  only. 
A  refiner  or  importer  of  gasoline 
blendstocks  which  did  not  produce  or 
import  gasoUne  in  1990  and  which 
produces  or  imports  post-1994  gasoline 
shall  have  the  values  listed  in  paragraph 
(c)(5)  of  this  section  as  its  individual 
baseline  parameters. 

(3)  Requirements  for  purchasers  of 
gasoline  and/or  gasoline  blendstocks.  (i) 


A  refiner  or  refinery,  as  applicable, 
solely  engaged  in  the  production  of 
gasoline  from  gasoline  blendstocks  and/ 
or  gasoline  which  are  simply  purchased 
and  blended  to  form  gasoline  shall  have 
its  individual  baseline  determined  using 
Method  1-type  data  (per  paragraph  (c)  of 
this  section)  from  every  batch  of  1990 
gasoline. 

(ii)  If  Method  1-type  data  on  every 
batch  of  the  refiner's  or  refinery's  1990 
gasoline  does  not  exist,  that  refiner  or 
refinery  shall  have  the  values  listed  in 
paragraph  (c)(5)  of  this  section  as  its 
individual  baseline  parameters. 

(4)  Requirements  for  importers  of 
gasoline  and/or  gasoline  blendstocks.  (i) 
An  importer  of  gasoline  shall  determine 
an  individual  baseline  value  for  each 
fuel  parameter  listed  in  paragraph  (a)(2) 
of  this  section  using  Method  1-type  data 
on  every  batch  of  gasoline  imported  by 
that  importer  into  the  United  States  in 
1990. 

(ii)  An  importer  which  is  also  a 
foreign  refiner  must  determine  its 
individual  baseline  using  Method  1.  2 
and/or  3-type  data  (per  paragraph  (c)  of 
this  section)  if  it  imported  at  least  75 
percent,  by  volume,  of  the  gasoline 
produced  at  its  foreign  refinery  in  1990 
into  the  United  States  in  1990. 

(iii)  An  importer  which  cannot  meet 
the  criteria  of  paragraphs  (b)(4)(i)  or  (ii) 
of  this  section  for  baseline 
determination  shall  have  the  parameter 
values  Usted  in  paragraph  (c)(5)  of  this 
section  as  its  individual  baseline 
parameter  values. 

(5)  Requirements  for  exporters  of 
gasoline  and/or  gasoline  blendstocks.  A 
refiner  shall  not  include  quality  or 
volume  data  on  its  1990  exj>orts  of 
gasoUne  blendstocks  or  gasoline  in  its 
baseline  determination. 

(c)  Data  types— {1)  Method  1-type 
data. 

(i)  Method  1-type  data  shall  consist  of 
quaUty  (composition  and  property  data) 
and  volume  records  of  gasoUne 
produced  in  or  shipped  from  the 
refinery  in  1990,  excluding  exported 
gasoline.  The  measured  fuel  parameter 
values  and  volumes  of  batches,  or 
shipments  if  not  batch  blended,  shall  be 
used  except  that  data  on  produced 
gasoline  which  was  also  shipped  shall 
be  included  only  once. 

(ii)  Gasoline  blendstock  which  left  a 
faciUty  in  1990  and  which  could 
become  gasoline  solely  upon  the 
addition  of  oxygenate  shall  be  included 
in  the  baseline  determination. 

(A)  Fuel  parameter  values  of  such 
blendstock  shall  be  accoimted  for  as  if 
the  gasoline  blendstock  were  blended 
with  ten  (10.0)  volume  percent  ethanol.    . 

(B)  If  the  refiner  or  importer  can 
provide  evidence  that  such  gasoline 


blendstock  was  not  blended  per 
paragraph  (c)(l)(ii)(A)  of  this  aection, 
and  that  such  gasoline  blendstock  was 
blended  with  another  oxygenate  or  a 
different  volume  of  ethanol,  the  fuel 
parameter  values  of  the  final  gasoline 
(including  oxygenate)  shall  be  included 
in  the  baseline  determination. 

(C)  If  the  refiner  or  importer  can 
provide  evidence  that  such  gasoline 
blendstock  was  not  blended  per 
paraph  (c)(l)(ii)(A)  or  (B)  of  this 
section,  and  that  such  gasoline 
blendstock  was  sold  with  out  further 
changes  downstream,  the  fuel  parameter 
values  of  the  original  product  shaU  be 
included  in  the  baseUne  determination. 

(iii)  Data  on  1990  gasoline  purchased 
or  otherwise  received,  including 
intracompany  transfers,  shall  not  be 
included  in  the  baseline  determination 
of  a  refiner's  or  importer's  faciUty  if  the 
gasoline  exited  the  receiving  refinery 
unchanged  from  its  arrival  state. 

(2)  Method  2-type  data.  Method  2- 
type  data  shall  consist  of  1990  gasoline 
blendstock  quaUty  data  and  1990 
blendstock  production  records, 
specifically  the  measured  friel  parameter 
values  and  volumes  of  blendstock  used 
in  the  production  of  gasoline  within  the 
refinery.  Blendstock  data  shall  include 
volumes  purchased  or  otherwise 
received,  including  intracompany 
transfers,  if  the  volumes  vten  blended 
as  part  of  the  refiner's  or  importer's 
1990  gasoUne.  Henceforth  in  §§  60.91 
throu^  80.93.  "blendstock(s)"  or 
"gasoline  blendstock(s)"  shaU  include 
those  products  or  streams  commercially 
blended  to  form  gasoline. 

(3)  Method  3-type  data,  (i)  Method  3- 
type  data  shall  consist  of  post- 1990 
gasoline  blendstock  and/or  gasoline 
quaUty  data  and  1990  blendstock  and 
gasoline  production  records,  specifically 
the  measured  fuel  parameter  values  and 
volumes  of  blendstock  used  in  the 
production  of  gasoline  within  the 
refinery.  Blendstock  data  shall  include 
volumes  purchased  or  othervnse 
received,  including  intracompany 
transfers,  if  the  volumes  were  blended 
as  part  of  the  refiner's  or  importer's 
1990  gasoline. 

(ii)  In  order  to  use  Method  3-type 
data,  the  refiner  or  importer  must  do  ail 
of  the  following: 

(A)  Include  a  detailed  discussion 
comparing  its  1990  and  post-1990 
refinery  operations  and  all  other 
differences  which  would  cause  the  1990 
and  post- 1990  fuel  parameter  values  to 
difier;  and 

(B)  Perform  the  appropriate 
calculations  so  as  to  adjust  for  the 
differences  determined  in  paragraph 
(c)(3)(ii)(A)  of  this  section;  and 
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(C)  Include  a  nanative,  discussing  the 
methodology  and  reasoning  for  the 
adjustments  made  per  paragraph 
(c)(3)(ii)(B)  of  this  section. 

(iii)  In  order  to  use  post-1990  gasoline 
data,  either  of  the  following  must  be 
shown  for  each  blendstock-type 
included  in  1990  gasoline,  excluding 
butane: 

(A)  The  post-1990  volimietric  fraction 
of  a  blendstock  is  within  (+/  -  )10.0 
percent  of  the  volumetric  fraction  of  that 
blendstock  in  1990  gasoline.  For 
example,  if  a  1990  blendstock 
constituted  30  volimie  percent  of  1990 
gasoline,  this  criterion  would  be  met  if 
Uie  post-1990  volumetric  fraction  of  the 
blendstock  in  post-1990  gasoline  was 
27.0-33.0  volume  percent. 

(B)  The  post-1990  volumetric  fraction 
of  a  blendstock  is  within  (•*■/  -  )2.0 
voliune  percent  of  the  absolute  value  of 
the  1990  volumetric  fraction.  For 
example,  if  a  1990  blendstock 
constituted  5  volume  percent  of  1990 
gasoline,  this  criterion  would  be  met  if 
the  post-1990  volumetric  fraction  of  the 
blendstock  in  post-1990  gasoline  was  3- 
7  volume  percent. 

(iv)  If  using  post-1990  gasoline  data, 
post-1990  gasoline  blendstock  which 
left  a  facility  and  which  could  become 
gasoline  solely  upon  the  addition  of 
oxygenate  shall  be  included  in  the 
baseline  determination,  per  the 
requirements  specified  in  paragraph 
(c)(l)(ii)  of  this  section. 

(4)  Hierarchy  of  data  use.  (i)  A  refiner 
or  importer  must  determine  a  baseline 
fuel  parameter  value  using  only  Method 
1-type  data  if  sufficient  Method  1-type 
data  is  available,  per  paragraph  (d)(l)(ii) 
of  this  section. 

(ii)  If  a  refiner  has  insufficient  Method 
1-type  data  for  a  baseline  parameter 
value  determination,  it  must 
supplement  that  data  with  all  available 
Method  2-type  data,  \mtil  it  has 
sufficient  data,  per  paragraph  (d)(l](iii) 
of  this  section. 

(iii)  If  a  refiner  has  insufficient 
Method  1-  and  Method  2-type  data  for 
a  baseline  parameter  value 
determination,  it  must  supplement  that 
data  with  all  available  Method  3-type 
data,  imtil  it  has  sufficient  data,  per 
paragraph  (d)(l)(iii)  of  this  section. 

(iv)  Tne  protocol  for  the 
determination  of  baseline  fuel  parameter 
values~'in  paragraphs  (c)(4)(i)  through 
(iii)  of  this  section  shall  be  applied  to 
each  fuel  parameter  one  at  a  time. 

(5)  Anti-dumping  statutory  baseline. 
(i)  liie  summer  anti-diunping  statutory 
baseline  shall  have  the  set  of  fuel 
parameter  values  identified  as 
"summer"  in  §  80.45(b)(2).  The  anti- 
dumping summer  API  gravity  shall  be 
57.4  "API. 


(ii)  T  le  vnnter  anti-dumping  statutory 
baselin  i  shall  have  the  set  of  friel 
parame  er  values  identified  as  "winter" 
in  §  80. 15(b)(2).  except  that  winter  RVP 
shall  b<  8.7  psi.  The  anti-dumping 
winter  \Pl  gravity  shall  be  60.2  API. 

(iii) '  he  annual  average  anti-dumping 
statute:  y  baseline  shall  have  the 
foUowi  ig  set  of  fuel  parameter  values: 
Benzen  9,  volume  percent — 1.60 
Aroma  ics,  voliune  percent — 28.6 
Olefin: .  volume  percent — 10.8 
RVP.  pi  i— 8.7 
T50,  d<  grees  F— 207 
T90,  de  grees  F— 332 
E200,  p  ercent— 46 
E300,  J  ercent — 83 
Sulfur,  ppm — 338 
API  Gn  ivity.  'API— 59.1 

(d)  D  ita  collection  and  testing 
require  ments — (1)  Minimum  sampling 
require  ments.— ^i]  General 
require  ments.  (A)  Data  shall  have  been 
obtain*  d  for  at  least  three  months  of  the 
refiner  s  or  importer's  production  of 
summc  r  gasoline  and  at  least  three 
month  of  Its  production  of  winter 
gasolis  e. 

(1)  A  sun;mer  month  shall  be  any 
month  during  which  the  refiner 
produc  ed  any  gasoline  which  met  the 
federal  summor  gasoline  volatility 
require  ments.  Winter  shall  be  any 
month  which  could  not  be  considered  a 
simimi  r  month. 

(2)  1  \e  three  months  which  compose 
the  su]  uner  and  tha  winter  data  do  not 
have  t(  be  consecutive  nor  within  the 
same  war. 

(3)  I,  in  1990,  a  refiner  marketed  all 
of  its  g  isoline  only  in  an  area  or  areas 
which  experience  no  se^\sonal  changes 
relativ  i  to  gasoline  requirements,  e.g., 
Hawai .  only  3  months  of  data  are 
requir  d. 

(B)  (  nee  the  minimimi  Si.'mpling 
requin  ments  have  been  met .  data 
colled  ion  may  cease.  Additional  data 
may  oi  ily  be  included  for  the  remainder 
of  the  :alendar  year  in  which  ibe 
minim  am  sampling  requiremeits  were 
met.  Ii  any  case,  all  available  data 
colled  ed  up  until  the  time  data 
colled  on  ceases  must  be  utilize  d  in  the 
baseli:  le  determination. 

(C)  1  ess  than  the  minimum 
requir  tments  specified  in  paragraph 
(d)(1)  I  if  this  section  may  be  allowed, 
upon  letition  and  approval  (per 

§  80.9  ),  if  it  can  be  shown  that  the 
availa  tie  data  is  svifficient  in  quality 
and  qi  entity  to  use  in  the  baseline 
deten  lination. 

(ii) .  iethod  1  sampling  requirements. 
At  lea  ;t  half  of  the  batches,  or 
shipm  ents  if  not  batch  blended,  in  a 
calent  ar  month  shall  have  been 
sampl  id  over  a  minimum  of  six  months 
in  19(  }. 


(iii)  Method  2  sampling  requirements. 
(A)  Continuous  blendstock  streams  shall 
have  been  sampled  at  least  weekly  over 
a  minimiun  of  six  months  in  1990. 

(B)  For  blendstocks  produced  on  a 
batch  basis,  at  least  half  of  all  batches 
of  a  single  blendstock  type  produced  in 
a  calendar  month  shall  have  been 
sampled  over  a  minimum  of  six  months 
in  1990. 

(iv)  Method  3  sampling 
requirements — (A)  Blendstock  data.  (1) 
Post-1990  continuous  blendstock 
streams  shall  have  been  sampled  at  least 
weekly  over  a  minimum  of  six  months. 

(2)  For  post-1990  blendstocks 
produced  on  a  batch  basis,  at  least  half 
of  all  batches  of  a  single  blendstock  type 
produced  in  a  calendar  month  shall 
have  been  sampled  over  a  minimum  of 
six  months. 

(B)  Gasoline  data.  At  least  half  of  the 
post-1990  batches,  or  shipments  if  not 
batch  blended,  in  a  calendar  month 
shall  have  been  sampled  over  a 
minimum  of  six  months  in  order  to  use 
post-1990  gasoline  data. 

(2)  Sampling  beyond  today's  date. 
The  necessity  and  actual  occurrence  of 
data  collection  after  today's  date  must 
be  shown. 

(3)  Negligible  quantity  sampling. 
Testing  of  a  blendstock  stream  for  a  fuel 
parameter  listed  in  this  paragraph  (d)(3) 
is  not  required  if  the  refiner  can  show 
that  the  friel  parameter  exists  in  the 
stream  at  less  than  or  equal  to  the 
amount,  on  average,  shown  in  this 
paragraph  (d)(3)  for  that  fuel  parameter. 
Any  fuel  parameter  shown  to  exist  in  a 
refinery  stream  in  negligible  amoimts 
shall  be  assigned  a  value  of  0.0: 
Aromatics,  volxmie  percent — 1.0 
Benzene,  volume  percent — 0.15 
Olefins,  volume  percent — 1.0 
Oxygen,  weight  percent — 0.2 

Sulfur,  ppm— 30.0 

(4)  Sample  compositing,  (i)  Samples 
of  gasoline  or  blendstock  which  have 
been  retained,  but  not  analyzed,  may  be 
mixed  prior  to  analysis  and  analyzed,  as 
described  in  paragraphs  (d)(4)(iii)  (A) 
through  (H)  of  this  section,  for  the 
required  fuel  parameters.  Samples  must 
be  from  the  same  season  and  year  and 
must  be  of  a  single  grade  or  of  a  single 
type  of  batch-produced  blendstock. 

(ii)  Blendstock  samples  of  a  single 
blendstock  type  obtained  from 
continuous  processes  over  a  calendar 
month  may  be  mixed  together  in  equal 
volumes  to  form  one  blendstock  sample 
and  the  sample  subsequently  analyzed 
for  the  required  fuel  parameters. 

(iii)  (A)  Samples  shall  have  been 
collected  and  stored  per  the  method 
normally  employed  at  the  refinery  in 
order  to  prevent  change  in  product 
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composition  with  regard  to  baseline 
properties  and  to  minimize  loss  of 
volatile  fractions  of  the  sample. 

(B)  Properties  of  the  retained  samples 
shall  be  adjusted  for  loss  of  butane  by 
comparing  the  RVP  measured  right  after 
blending  with  the  RVP  determined  at 
the  time  that  the  supplemental 
properties  are  measured. 

(C)  The  volume  of  each  batch  or 
shipment  sampled  shall  have  been 
noted  and  the  sum  of  the  volumes 
calculated  to  the  nearest  himdred  (100) 
barrels. 

(D)  For  each  batch  or  shipment 
sampled,  the  ratio  of  its  volume  to  the 
total  volume  determined  in  paragraph 
(d)(4)(iii)(C)  of  this  section  shall  be 
determined  to  three  (3)  decimal  places. 
This  shall  be  the  volumetric  fi^ction  of 
the  shipment  in  the  mixture. 

(E)  The  total  minimum  volume 
required  to  perform  duplicate  analyses 
to  obtain  values  of  all  of  the  required 
fuel  parameters  shall  be  determined.. 

(FjThe  volumetric  fraction 
determined  in  paragraph  (d)(4)(iii)(D)  of 
this  section  for  each  batch  or  shipment 
shall  be  multiplied  by  the  value 
determined  in  paragraph  (d)(4)(iii)(E)  of 
this  section. 

(G)  The  resulting  value  determined  in 
paragraph  (d)(4)(iii)(F)  of  this  section  for 
each  batch  or  shipment  shall  be  the 
volume  of  each  batch  or  shipment's 
sample  to  be  added  to  the  mixture.  This 
volume  shall  be  detennined  to  the 
nearest  milliliter. 

(H)  The  appropriate  voliunes  of  each 
shipment's  sample  shall  be  thoroughly 
mixed  and  the  solution  analyzed  per  the 
methods  normally  employed  at  the 
refinery. 

(5)  Test  methods,  (i)  If  the  test 
methods  used  to  obtain  fuel  parameter 
values  of  gasoline  and  gasoline 
blendstocks  differ  or  are  otherwise  not 
equivalent  in  precision  or  acciu-acy  to 
the  corresponding  test  method  specified 
in  §  80.46,  results  obtained  under  those 
procedures  will  only  be  acceptable, 
upon  petition  and  approval  (per 
§  80.93).  if  the  procedures  are  or  were 
industry-accepted  procedures  for 
measuring  the  properties  of  gasoline  and 
gasoline  blendstodcs  at  the  time  the 
measurement  was  made. 


(ii)  Oxygen  content  may  have  been 
determined  analytically  or  from 
oxygenate  blending  records. 

(A)  The  fuel  parameter  values,  other 
than  oxygen  content,  specified  in 
paragraph  (a)  of  this  section,  must  be 
established  as  for  any  blendstock,  per 
the  requirements  of  this  paragraph  (d). 

(B)  All  oxygen  associated  with 
allowable  gasoline  oxygenates  per 
§  80.2(ji)  shall  be  included  in  the 
determination  of  the  baseline  oxygen 
content,  if  oxygen  content  was 
determined  analytically. 

(C)  Oxygen  content  shall  be  assumed 
to  be  contributed  solely  by  the 
oxygenate  which  is  indicated  on  the 
blending  records,  if  oxygen  content  was 
determined  from  blending  records. 

(6)  Data  quality.  Data  may  be 
excluded  from  the  baseline 
determination  if  it  is  shown  to  the 
satisfaction  of  the  Director  of  the  Office 
of  Mobile  Sources,  or  designee,  that  it  is 
not  within  the  normal  range  of  values 
expected  for  the  gasoline  or  blendstock 
sample,  considering  unit  configuration, 
operating  conditions,  etc.;  due  to: 

(i)  Improper  labeUng;  or 

(ii)  Improper  testing;  or 

(iii)  OUier  reasons  as  verified  by  the 
auditor  specified  in  §  80.92. 

(e)  Baseline  fuel  parameter 
determinatioTh—{\)  Closely  integrated 
gasoline  producing  facilities.  Each 
refinery  or  blending  faciUty  must 
determine  a  set  of  baseline  fuel 
parameter  values  per  this  paragraph  (e). 
A  single  set  of  baseline  fuel  parameters 
may  be  determined,  upon  petition  and 
approval,  for  two  or  more  faciUties 
imder  either  of  the  following 
circimistances: 

(i)  Two  or  more  refineries  or  sets  of 
gasoline  blendstock-producing  units  of  a 
refiner  engaged  in  the  production  of 
gasoline  per  paragraph  (b)(1)  of  this 
section  which  are  geographically 
proximate  to  each  other,  yet  not  within 
a  single  refinery  gate,  and  whose  1990 
operations  were  significantly 
interconnected. 

(ii)  A  gasoUne  blending  facility 
operating  per  paragraph  (b)(3)  of  this 
section  received  at  least  75  percent  of  its 
1990  blendstock  volume  frt>m  a  single 


refinery,  or  from  one  or  more  refineries 
which  are  part  of  an  aggregate  baseline 
per  S  80.101(h).  The  blenchng  facility 
and  associated  refinery(ies)  must  be 
owned  by  the  same  refiner. 

(2)  Equations— ii)  Parameter 
determinations.  Average  baseline  fuel 
parameters  shall  be  determined 
separately  for  siunmer  and  winter  using 
summer  and  winter  data  (per  paragraph 
(d)(lKi)(A)  of  this  section),  respectively, 
in  the  appUcable  equation  listed  in 
paragraphs  (e)(2)  (ii)  through  (iv)  of  this 
section,  except  that  average  baseline 
winter  RVP  shall  be  8.7  psi. 

(ii)  Product  included  in  parameter 
determinations.  In  each  of  the  equations 
Usted  in  paragraphs  (e)(2)  (ii)  through 
(iv)  of  this  section,  the  following  shall 
apply: 

(A)  All  gasoline  produced  to  meet 
EPA's  1990  summertime  volatility 
requirements  shall  be  considered 
summer  gasoline.  Ail  other  gasoline 
shall  be  considered  winter  gasoUne. 

(B)  (1)  Baseline  total  annual  1990 
gasoUne  volume  shall  be  the  larger  of 
the  total  volume  of  gasoline  produced  in 
or  shipped  from  the  refinery  in  1990. 

(2)  Baseline  summer  gasoline  volume 
shall  be  the  total  volume  of  low 
volatiUty  gasoline  which  met  EPA's 
1990  summertime  volatility 
requirements.  Baseline  siunmer  gasoline 
volume  shall  be  determined  on  the  same 
basis  (produced  or  shipped)  as  baseline 
total  annual  gasoline  volume. 

(3)  Baseline  winter  gasoline  volume 
shall  be  the  baseline  total  annual 
gasoline  volume  minus  the  baseline 
summer  gasoline  volume. 

(C)  Fuel  parameter  values  shall  be 
determined  in  the  same  units  and  at 
least  to  the  same  number  of  decimal 
places  as  the  corresponding  fuel 
parameter  listed  in  paragraph  (c)(5)  of 
this  section. 

(D)  Volumes  shall  be  reported  tn  the 
nearest  barrel  or  to  the  degree  at  which 
historical  records  were  kept. 

(iii)  Method  1.  Summer  and  winter 
Method  1-type  data,  per  paragraph  (c)(1) 
of  this  section,  shall  be  evaluated 
separately  according  to  the  following 
equation: 


J2.xJ=l 


f  (X^XV^XSG^) 
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where:  ,  T, 

Xta=suminer  or  winter  baseline  value  of 

fuel  parameter  X  for  the  refinery  N, 

s=season,  summer  or  winter,  per 

paragraph  (d)(l){i)(A)(l)  of  this 

section 
g=separate  grade  of  season  s  gasoline 

produced  by  the  refinery  in  1990         °( 
p,=total  number  of  different  gra  les  of 

season  s  gasoline  produced  by  th(        X, 

refinery  in  1990 


l=; 


=total  volume  of  season  s  grade  g 
gasoline  produced  in  1990 

total  volume  of  season  s  gasoline 
produced  by  the  refuiery  in  1990 

eparate  batch  or  shipment  of  season 
s  1990  gasoline  sampled 

total  nunxber  of  season  s  samples  of 
grade  g  gasoline 

= parameter  value  of  grade  g  gasoline 
sample  i  in  season  s 


g  I 


Xb,= 


j^i 


where 

Xtn=Summer  or  winter  baseline  value  of 
fuel  parameter  X  for  the  refinery 

8=season,  summer  or  winter,  per 
paragraph  (d)(l)(i)(A)(I)  of  this 
section 

j=type  of  blendstock  (e.g..  reformate. 
isomerate,  alkylate,  etc.) 

m.=total  types  of  blendstocks  in  season 
8  1990  gasoline 


T*.= 


total  1990  volume  of  blendstock  j 

produced  in  the  refinery  and  used 

in  the  refinery's  se^on  s  gasoline 
N.ttotal  voliune  of  season  s  gasoline 

produced  in  the  refinery  in  1990 
i=dample  of  blendstock  j 

^number  of  samples  of  season  s 

blendstock  j  from  continuous 

process  streams 
Xii|=parameter  value  of  sample  I  of 

season  s  blendstock  j 
Pjif  number  of  samples  of  season  s 

batch-produced  blendstock  j 


m 


X..= 


where 

Xb.=Summer  or  winter  baseline  value  of 

fuel  parameter  X  for  the  refinery 
s=season.  summer  or  winter,  per 

paragraph  (d)(l)(i)(A)(l)  of  this 

section 
j=type  of  blendstock  (e.g.,  reformate, 

isomerate,  alkylate,  etc.) 
ms=total  types  of  blendstocks  in  season 

s  1990  gasoline 
Tj,=total  1990  voliune  of  blendstock  j 

produced  in  the  refinery  and  used 

in  the  refinery's  season  s  gasoline 


V,u=volume  of  season  s  grade  g  gasoline 

sample  i 
SGgi,=specific  gravity  of  season  s  grade 

g  gasoline  sample  i  (used  only  for 

fuel  parameters  measured  on  a 

weight  basis) 
(iv)  Method  2.  Summer  and  winter 
Method  2-type  data,  per  paragraph  (c)(2) 
of  this  section,  shall  be  evaluated 
separately  according  to  the  foUovdng 
equation: 


i^l  ,   i=l 


JJ 


Vjjr=volume  of  batch  of  sample  i  of 
season  s  blendstock  j 

SGi^=specific  gravity  of  sample  i  of 
season  s  blendstock  j  (used  only  for 
fuel  parameters  measured  oh  a 
weight  basis) 

(v)  Method  3.  (A)  Post-1990 
Blendstock.  Summer  and  winter  Method 
3-type  data,  per  paragraph  (c)(3)  of  this 
section,  shall  be  evaluated  separately 
according  to  the  following  equation: 


t^ij.     £(XijsXVi^xSGij,) 


N. 


i=l  I    i=l 


N,4total  volume  of  season  s  gasoline 
produced  in  the  refinery  in  1990 

i=^unple  of  post- 1990  season  s 
blendstock ) 

number  of  samples  of  post-1990 
season  s  blendstock  j  from 
continuous  process  streams 

Xij^parameter  value  of  sample  i  of  post- 
1990  season  s  blendstodc  j 

Pjsf  niunber  of  samples  of  post- 1990 
season  s  batch-produced  blendstock 
j 


V|j,=volume  of  post-ig90  batch  of 
sample  i  of  season  s  blendstock  j 

SGij,=specific  gravity  of  sample  i  of 
season  s  blendstock  j  (used  only  for 
fuel  parameters  measured  on  a 
weight  basis) 

(B)  Post-1990  gasoline.  Summer  and 
winter  Method  3-type  gasoline  data,  per 
paragraph  (c)(3)  of  this  section,  shaU  be 
evaluated  separately  according  to  the 
following  equation: 


^xJ^ 


£(x,isXV^i,xSG,,) 
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where: 

Xt»=Summer  or  winter  baseline  value  of 
fuel  parameter  X  for  the  refinery 

s=8eason,  summer  or  winter,  per 
paragraph  (d)(l)(i)(A)(l)  of  this 
section 

g=separate  grade  of  season  s  gasoline 
■produced  by  the  refinery  in  1990 

pj=total  number  of  different  grades  of 
season  s  gasoline  produced  by  the 
refinery  in  1990 

Tgi=total  volume  of  season  s  grade  g 
gasoline  produced  in  1990 

Ns=total  voliune  of  season  s  gasoline 
produced  by  the  refinery  in  1990 

i=separate  batch  or  shipment  of  post- 
1990  season  s  gasoline  sampled 

ngi=total  number  of  samples  of  post- 
1990  season  s  grade  g  gasoline 

Xg,s=parameter  value  of  post-1990  grade 
g  season  s  gasoline  sample  i 

Vg„=volume  of  post-1990  season  s  grade 
g  gasoline  sample  i 

SCgis=specific  gravity  of  post-1990 
season  s  grade  g  gasoline  sample  i 
(used  only  for  fuel  parameters 
measured  on  a  weight  basis) 
(3)  Percent  evaporated  determination. 

(i)  Baseline  E200  and  E300  values  shall 

be  determined  directly  bom  actual 

measurement  data, 
(ii)  If  the  data  per  paragraph  (e)(3)(i) 

of  this  section  are  unavailable,  upon 

petition  and  approval,  baseline  E200 

and  E300  values  shall  be  determined 

from  the  following  equations  using  the 

baseline  T50  and  T90  values,  if  the 

baseline  T50  and  790  values  are 

otherwise  acceptable: 

E200=147.91  -  (0.49x750) 


£300=155.47 -(0.22x790) 

(4)  Oxygen  in  the  baseline.  Baseline 
fuel  parameter  values  shall  be 
determined  on  both  an  oxygenated  and 
non-oxygenated  basis. 

(i)  If  baseline  values  are  determined 
first  on  an  oxygenated  basis,  per 
paragraph  (e)  of  this  section,  the 
calculations  in  paragraphs  (e)(4)(i)  (A) 
through  (C)  of  this  section  shall  be 
performed  to  determine  the  value  of 
each  baseline  parameter  on  a  non- 
ox\'genated  basis. 

(A)  Benzene,  aromatic,  olefin  and 
sulfur  content  shall  be  determined  on  a 
non-oxygenated  basis  according  to  the 
foUovdng  equation: 


UV  = 


AV 


(100 -OV) 
where 

UV=non-oxygen3ted  parameter  value 
AV=oxygenated  parameter  value 
OV=1990  oxygenate  volume  as  a  percent 
of  total  production 
(B)  Reid  vapor  pressure  (RVP)  shall  be 
determined  on  a  non-ox>'genated  basis 
according  to  the  following  equation: 


BR-£(OVjXOR,) 


UR  = 


i=l 


lOO-I(OVi) 


i=>| 


where 

UR=non-oxygenated  RVP  (baseline 
value) 


BR=oxygenated  RVP 

i=type  of  oxygenate  used  in  1990 

n=total  number  of  different  types  of 

oxygenates  used  in  1990 
OV,=1990  volume,  as  a  percent  of  total 

production,  of  oxygenate  i 
ORj=blending  RVP  of  oxygenate  i 

(C)  7est  data  and  engineering 
judgement  shall  be  used  to  estimate 
790, 750,  £300  and  £200  baseline 
values  on  a  non-oxygenated  basis. 
Allowances  shall  be  made  for  physical 
dilution  and  distillation  effects  only, 
and  not  for  refinery  operational  changes, 
e.g.,  decreased  reformer  severity 
required  due  to  the  octane  value  of 
oxygenate  which  would  reduce 
aromatics. 

(ii)  If  baseline  values  are  determined 
first  on  a  non-oxygenated  basis,  the 
calculations  in  paragraphs  (e)(4)(ii)  (A) 
through  (C)  of  this  section  shall  be 
performed  to  determine  the  value  of 
each  baseline  parameter  on  an 
oxygenated  basis. 

(A)  Benzene,  aromatic,  olefin  and 
sulfur  content  shall  be  determined  on  an 
oxygenated  basis  according  to  the 
following  equation: 

AV=UVx(100-OV) 
where 

AV=oxygenated  parameter  value 
lJV=no-ox)'genated  parameter  value 
OV=1990  oxygenate  volume  as  a  percent 
of  total  production 

(B)  Reid  vapor  pressure  (RVP)  shall  be 
determined  on  an  oxygenated  basis 
according  to  the  following  equation: 


BR  =  URx 


ioo-5;(ov,)  -^5;(oViXORj 


i=l 


where 

BR=oxygenated  RVP 
UR=non-oxygenated  RVP 
i=type  of  oxygenate 
n=total  number  of  different  tj-pes  of 

oxygenates 
OVi=1990  volume,  as  a  percent  of  total 

production,  of  oxygenate  i 
OR,=blending  RVP  of  oxygenate  i 

(C)  7est  data  and  engineering 
judgement  shall  be  used  to  estimate 
T90,  T50.  E300  and  £200  baseline 
values  on  an  oxygenated  basis. 
Allowances  shall  be  made  for  physical 
dilution  and  distillation  efi^ects  only, 
and  not  for  refinery  operational  changes, 
e.g.,  decreased  reformer  severity 
required  due  to  the  octane  value  of 
oxygenate  which  would  reduce 
aromatics. 


(5)  Work-in-progress.  A  refiner  may, 
upon  petition  and  approval  (per 
§  80.93).  be  allowed  to  account  for  work- 
in-progress  at  one  or  more  of  its 
refineries  in  1990  in  the  determination 
of  that  refinery's  baseline  fuel 
parameters  using  Method  1.  2  or  3-type 
data  if  it  meets  the  requirements 
specified  in  this  paragraph  (e)(5). 

(i)  Work-in-progress  shall  incliide: 

(A)  Refinery  modification  projects 
involving  gasoline  blendstock  or 
distillate  producing  units  which  were 
under  construction  in  1990;  or 

(B)  Refinery  modification  projects 
involving  gasoline  blendstock  or 
distillate  producing  units  which  were 
contracted  for  prior  to  or  in  1990  such 
that  the  refiner  was  committed  to 
purchasing  materials  and  constructing 
the  project. 


(ii)  7he  modifications  discussed  in 
paragraph  (e)(5)(i)  of  this  section  must 
have  been  initiated  with  intent  of  . 
complying  with  a  legislative  or 
regulatory  environmental  requirement 
enacted  or  promulgated  prior  to  January 
1, 1991. 

(iii)  When  comparing  emissions  or 
parameter  values  determined  with  and 
without  the  anticipated  work-in- 
progress  adjustment,  at  least  one  of  the 
following  situations  results  when 
comparing  annual  average  baseline 
values  per  §  80.90: 

(A)  A  2.5  percent  or  greater  difference 
in  exhaust  benzene  emissions  (per 
§80.90);  or 

(B)  A  2.5  percent  or  greater  difference 
in  total  exhaust  toxics  emissions  (per 

§  80.90(d));  or 

(C)  A  2.5  percent  or  greater  difference 
in  NOx  emissions  (per  §  80.90(e))ror 


(D)  A  10.0  percent  or  greater 
difference  in  sulfur  values;  or 

(E)  A  10.0  percent  or  greater 
difference  in  olefin  values;  or 
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(F)  A  10.0  percent  or  greater 
difference  in  T90  values. 

(iv)  The  requirements  of  paragraph 
(4)(5)(iii)  of  this  section  shall  be 


Percent  Difii  tcnce  = 


(v)  The  capital  involved  in  the  work- 
in-progress  is  at  least: 

(A)  10.0  percent  of  the  refinery's 
depreciated  book  value  as  of  the  work- 
in-progress  start-up  date;  or 

(B)  $10  million. 

(vi)  Sufficient  data  shall  have  been 
obtained  since  reliable  operation  of  the 
work-in-progress  was  achieved.  Such 
data  shall  be  used  in  the  determination 
of  the  adjusted  baseline  fuel  parameter 
and  as  verification  of  the  effect  of  the 
work-in-progress. 

(vii)  Increases  in  each  of  the  annual 
average  baseline  values  (per  §  80.90)  of 
exhaust  benzene  emissions,  exhaust 
toxics  emissions  and  NOx  emissions 
due  to  work-in-progress  adjustments  are 
limited  to  the  larger  of: 

(A)  The  imadjusted  annual  average 
baseline  value  of  each  emission 
specified  in  this  paragraph  (e)(5)(vii);  or 

(B)  The  following  values: 

(1)  Exhaust  benzene  emissions, 
simple  model,  6.77; 

(2)  Exhaust  benzene  emissions, 
complex  model,  34.68  mg/mile; 

(3)  Exhaust  toxics  emissions,  53.20 
mg/mile  in  Phase  1, 109.7  mg/mile  in 
Phase  11; 

(4)  NOx  emissions,  750.1  mg/mile  in 
Phase  1, 1534.  mg/mile  in  Phase  11. 

(viii)  When  compliance  is  achieved 
using  the  simple  model  (per  §  80.101), 
increases  in  each  of  the  annual  average 
baseline  values  (per  §  80.90)  of  sulfur, 
olefins  and  T90  due  to  work-in-progress 
adjustments  are  limited  to  the  larger  of: 

(A)  The  unadjusted  annual  average 
baseline  value  of  each  specified  fuel 
parameter  specified  in  this  paragraph 
(e)(5)(viii):  or 

(B)  The  following  values: 
(1)  Sulfur,  355  ppm; 

f^j  Olefins,  11.3  volume  percent: 
r3jT90.349''F. 

(ix)  All  work-in-progress  adjustments 
must  be  accompanied  by: 

(A)  Unadjusted  and  adjusted  fuel 
parameters,  emissions,  and  voliunes; 
and 

(B)  A  description  of  the  current  status 
of  the  work-in-progress  (i.e.,  the  refinery 
modification  project)  and  the  date  on 
which  normal  operations  were 
achieved;  and 

(C)  A  narrative  describing  the 
situation,  the  types  of  calculations,  and 


determined  according  to  the  following 
equation: 


Unadjusted  Value  -  Adjusted  Vahie  | 


Unadjusted  Value 


xlOO 


t  le  reasoning  supporting  the  types  of 
c  ilculations  done  to  determine  the 
a  Ijusted  values. 

(6)  Baseline  adjustment  for 

e  :tenuating  circumstances,  (i)  Baseline 
a  ijustments  may  be  allowed,  upon 
{  ^ition  and  approval  (per  §  80.93),  if  a 
r  finery  had  downtime  of  a  gasoline 
b  endstock  producing  unit  for  30  days 

0  r  more  in  1990  due  to: 

(A)  Unplanned,  unforeseen 
c  rcumstances;  or 

(B)  Non-aimual  maintenance 
(  umaround). 

(ii)  Fuel  parameter  and  voliune 
e  ijustments  shall  be  made  by  assimiing 
t  lat  the  downtime  did  not  occur  in 
1990. 

(iii)  All  extenuating  dnnmistance 
a  ijustments  must  be  accompanied  by: 

(A)  Unadjusted  and  adjusted  fuel 

1  arameters,  emissions,  and  volum&s; 
s  ad 

(B)  A  description  of  the  current  status 
c  f  the  extenuating  circumstance  and  the 
(  ate  on  which  normal  operations  were 

6  chieved;  and 

(C)  A  narrative  describing  the 

s  tuation.  the  types  of  calculations,  and 
the  reasoning  supporting  the  types  of 
dalculations  done  to  determine  the 
a  djusted  values. 

(7)  Baseline  adjustments  for  1990  JP- 
i  production,  (i)  Baseline  adjustments 

I  lay  be  allowed,  upon  petition  and 
i  pproval  (per  §  80.93),  if  a  refinery 
I  roduced  JP-4  jet  fuel  in  1990  and 
I  leets  all  of  the  following  requirements: 

(A)  The  refinery  is  the  only  refinery 
( f  a  refiner  such  ihat  it  cannot  form  an 

{ ggregate  baseline  with  another  refinery 
er  paragraph  (f)  of  this  section)  or  all 
|f  the  refineries  of  a  refiner  produced 
^-4  in  1990  and  each  of  the  refineries 
so  meets  the  requirements  specified  in 
laragraphs  (e)(7)(i)  (B)  and  (C)  of  this 

^ction. 

(B)  The  refinery  will  not  produce 

1  eformulated  gasoline.  If  the  refinery 

E luces  reformulated  gasoline  at  any 
in  a  calendar  year,  its  compliance 
line  shall  revert  to  its  unadjusted 
line  values  for  that  year  and  all 
ubsequent  years. 

(C)  The  ratio  of  the  refinery's  1990  JP- 
production  to  its  1990  gasoline 

iroduction  equals  or  exceeds  0.5. 


(ii)  Fuel  parameter  and  volimie 
adjustments  shall  be  made  by  assuming 
that  no  JP-4  was  produced  in  1990. 

(iii)  All  adjustments  due  to  1990  JP- 
4  production  must  be  accompanied  by: 

(A)  Unadjusted  and  adjusted  fuel 
parameters,  emissions,  and  volumes; 
and 

(B)  A  narrative  describing  the 
situation,  the  types  of  calculations,  and 
the  reasoning  supporting  the  types  of 
calculations  done  to  determine  the 
adjusted  values. 

(f)  Baseline  volume  and  emissions 
determination — (1)  Individual  baseline 
volume,  (i)  The  individual  baseline 
volume  of  a  refinery  described  in 
paragraph  (b)(l)(i)  of  this  section  shall 
be  the  larger  of  the  total  gasoline  volimie 
produced  in  or  shipped  from  the 
refinery  in  1990,  excluding  gasoline 
blendstocks  and  exported  gasoline,  and 
including  the  oxygenate  volume 
associated  with  any  product  meeting  the 
requirements  specified  in  paragraph 
(c)(l)(ii)  of  this  section. 

(ii)  Gasoline  brought  into  the  refinery 
in  1990  which  exited  the  refinery,  in 
1990,  unchanged  shall  not  be  included 
in  determining  the  refinery's  baseline 
voliune. 

(iii)  If  a  refiner  is  allowed  to  adjust  its 
baseline  per  paragraphs  (e)(5)  through 
(e)(7)  of  this  section,  its  individual 
baseline  volume  shall  be  the  volume 
determined  after  the  adjustment. 

(iv)  The  individual  baseline  volume 
for  facilities  deemed  closely  integrated, 
per  paragraph  (e)(1)  of  this  section,  shall 
be  the  combined  1990  gasoline 
production  of  the  facilities,  so  long  as 
mutual  volumes  are  not  double-counted, 
i.e.,  volumes  of  blendstock  sent  bom  the 
refinery  to  the  blending  fecility  should 
not  be  included  in  the  blending 
facility's  volume. 

(v)  The  baseline  volume  of  a  refiner, 

Eer  paragraph  (b)(3)  of  this  section,  shall 
e  the  larger  of  the  total  gasoline  voliune 
produced  in  or  shipped  from  the 
refinery  in  1990,  excluding  gasoline 
blendstocks  and  exported  gasoline. 

(vi)  The  baseline  volume  of  an 
importer,  per  paragraph  (b)(4)  of  this 
section,  shall  be  the  total  gasoline 
volume  imported  into  the  U.S.  in  1990. 
(2)  Individual  baseline  emissions,  (i) 
Individual  annual  average  baseline 


emissions  (per  §  80.90)  shall  be 
determined  for  every  refinery,  refiner  or 
importer,  as  applicable. 

(ii)  For  each  individual  summer  or 
winter  baseline  fuel  parameter  value 
(determined  per  paragraph  (e)  of  this 
section)  which  is  outside  of  the  complex 
model  conventional  gasoline  valid  range 
for  that  parameter  (per  §  8O.45(0(l)(ii)), 
the  complex  model  range  is  extended 
only  for  such  fuel  parameters,  in  both 
baseline  and  compliance  complex 
model  emissions  determinations,  and 
only  for  the  applicable  summer  or 
winter  models. 

(iii)  Facilities  deemed  closely 
integrated,  per  paragraph  (e)(1)  of  this 
section,  shall  have  a  single  set  of  annual 
average  individual  baseline  emissions. 

(iv)  Aggregate  baselines  (per 
§  80.101(h))  must  have  the  NOx 
emissions  of  all  refineries  in  the 
aggregate  determined  on  the  same  basis, 
using  either  oxygenated  or  non- 
oxygenated  baseline  fuel  parameters. 

(3)  Geographic  considerations 
requiring  individual  conventional 
gasoline  compliance  baselines,  (i) 
Anyone  may  petition  EPA  to  est{d)lish 
separate  baselines  for  refineries  located 
in  and  providing  conventional  gasoline 
to  an  area  with  a  limited  gasoline 
distribution  system  if  it  can  show  that 
the  area  is  experiencing  increased  toxics 
emissions  due  to  an  ozone 
nonattainment  area  opting  into  the 
reformulated  gasoline  program  pursuant 
to  section  211(k)(6)  of  the  Act. 

(ii)  If  EPA  agrees  with  the  finding  of 
paragraph  (f)(4)(i)  of  this  section,  it  shall 
require  that  the  baselines  of  such 
refineries  be  separate  bom  refineries  not 
located  in  the  area. 

(iii)  If  two  (2)  or  more  of  a  refiner's 
refineries  are  located  in  the  geographic 
area  of  concern,  the  refiner  may 
aggregate  the  baseline  emissions  and 
sulfur,  olefin  and  T90  values  of  the 
refineries  or  have  an  individual  baseline 
for  one  or  more  of  the  refineries,  per 
paragraph  (f)(3)  of  this  section. 

(4)  Baseline  recalculations.  Aggregate 
baseline  exhaust  emissions  (per  §  80.90) 
and  baseline  sulfur,  olefin  and  T90 
values  and  aggregate  baseline  volumes 
shall  be  recalculated  under  the 
following  circumstances: 

(i)  A  refinery  included  in  an  aggregate 
baseline  is  entirely  shutdown.  If  the 
shutdown  refinery  was  part  of  an 
aggregate  baseline,  the  aggregate 
baseline  emissions,  aggregate  baseline 
sulfur,  olefin  and  "Tgo  values  and 
aggregate  volume  shall  be  recalculated 
to  account  for  the  removal  of  the 
shutdown  refinery's  contributions  to  the 
aggregate  baseline. 

(ii)  A  refinery  exchanges  owners. 


(A)  All  aggregate  baselines  affected  by 
the  exchange  shall  be  recalculated  to 
reflect  the  addition  or  subtraction  of  the 
baseline  exhaust  emissions,  sulfur, 
olefin  and  T90  values  and  volumes  of 
that  refinery. 

(B)  The  new  owner  may  elect  to 
establish  an  individual  baseline  for  the 
refinery  or  to  include  it  in  an  aggregate 
baseline. 

(C)  If  the  refinery  was  part  of  an 
aggregate  of  three  or  more  refineries,  the 
remaining  refineries  in  the  aggregate 
from  which  that  refinery  was  removed 
will  have  a  new  aggregate  baseline.  If 
the  refinery  was  part  of  an  aggregate  of 
only  two  refineries,  the  remainiixg 
refinery  will  have  an  individual 
baseline. 

(g)  Inability  to  meet  the  requirements 
of  this  section.  If  a  refiner  or  importer 
is  unable  to  comply  with  one  or  more 
of  the  requirements  specified  in 
paragraphs  (a)  throu^  (f)  of  this  section, 
it  may,  upon  petition  and  approval, 
accommodate  the  lack  of  compliance  in 
a  reasonable,  logical,  technically  sound 
manner,  considering  the 
appropriateness  of  die  alternative.  A 
narrative  of  the  situation,  as  vrall  as  any 
calculations  and  results  determined, 
must  be  documented. 

SS0.92    Basatin*  auditor  requirements. 

(a)  General  requirements.  (1)  Each 
refiner  or  importer  is  required  to  have 
its  individual  baseline  determination 
methodology,  resulting  baseline  fuel 
parameter,  volume  and  emissions 
values,  and  1990-1993  blendstock-to- 
gasoline  ratios  (per  §  80.102)  verified  by 
an  auditor  whidi  meets  the 
requirements  described  in  this  section. 
A  refiner  or  importer  which  has  the 
anti-dumping  statutory  baseline  as  its 
individual  baseline  is  exempt  from  this 
requirement. 

(2)  An  auditor  may  be  an  individual 
or  organization,  and  may  utilize 
contractors  and  subcontractors  to  assist 
in  the  verification  of  a  baseline. 

(3)  If  an  auditor  is  an  organization, 
one  or  more  persons  shall  be  designated 
as  primary  analyst(s).  The  primary 
analyst(s)  shall  meet  the  requirements 
described  in  paragraphs  (c)  (2)  and  (3) 
of  this  section  and  shall  be  responsible 
for  the  baseline  audit  per  paragraph  (f) 
of  this  section. 

(b)  Independence.  The  auditor,  its 
contractors,  subcontractors  and  their 
organizations  shall  be  independent  of 
the  submitting  organization.  All  of  the 
criteria  listed  in  paragraphs  (b)  (1)  and 
(2)  of  this  section  must  be  met  by  every 
individual  involved  in  substantive 
aspects  of  the  baseline  verification. 

(1)  Previous  employment  criteria,  (i) 
None  of  the  auditing  personnel. 


including  any  contractor  or 
subcontractor  personnel,  involved  in  the 
baseline  verification  for  a  refiner  or 
importer  shall  have  been  employed  by 
the  refiner  or  importer  at  any  time 
during  the  three  (3)  years  preceding  the 
date  of  hire  of  the  auditor  by  the  refiner 
or  importer  for  baseline  verification 
purposes. 

(ii)  Auditor  personnel  may  have  been 
a  contractor  or  subcontractor  to  the 
refiner  or  importer,  as  long  as  all  other 
criteria  listed  in  this  section  are  met 

(iii)  Auditor  p>ersonnel  may  also  have 
developed  the  baseline  of  the  refiner  or 
importer  whose  baseline  they  are 
auditing,  but  not  as  an  employee  (per 
paragraph  (b)(l)(i)  of  this  section). 
Those  involved  only  in  the  development 
of  the  baseline  of  the  refiner  or  importer 
need  not  meet  the  requirements 
specified  in  this  section. 

(2)  Financial  criteria.  Neither  the 
primary  analyst,  nor  the  auditing 
oiganization  nor  any  organization  or 
individual  which  may  be  contracted  or 
subcontracted  to  supply  baseline 
verification  expertise  shall: 

(i)  Have  received  more  than  one 
quarter  of  its  revenue  from  the  refiner  or 
importer  during  the  year  prior  to  the 
date  of  hire  of  the  auditor  by  the  refiner 
or  importer  for  auditing  purposes. 
Income  received  bom  the  refiner  or 
importer  to  develop  the  baseline  being 
audited  is  excepted;  nor 

(ii)  Have  a  total  of  more  than  10 
percent  of  its  net  worth  with  the  refiner 
or  importer,  nor 

(iii)  Receive  compensation  for  the 
audit  which  is  dependent  on  the 
outcome  of  the  audit. 

(c)  Technical  ability.  All  of  the 
following  criteria  must  be  met  by  the 
auditor  in  order  to  demonstrate  its 
technical  capability  to  perform  the 
baseline  audit: 

(1)  The  auditor  shall  be  technically 
capable  of  evaluating  a  baseline 
determination.  It  shall  have  personnel 
familiar  with  petroleum  refining 
processes,  including  associated 
computational  prooBdures,  methods  of 
product  analysis  and  economics,  and 
expertise  in  conducting  the  auditing 
process,  including  skills  for  effective 
data  gathering  and  analysis. 

(2)  The  primary  analyst  must 
understand  all  technical  details  of  the 
entire  baseline  audit  process. 

(3)(i)  The  primary  analyst  shall  have 
worked  at  least  five  (5)  years  in  either 
refinery  operations  or  as  a  consultant  for 
the  refining  industry. 

(ii)  If  one  or  more  computer  models 
designed  for  refinery  planning  and/or 
economic  analysis  are  used  in  the 
verification  of  an  individual  baseline, 
the  primary  analyst  must  have  at  least 


three  (3)  years  experience  woriung  with 
the  niodel(s)  utilized  in  the  verification. 

(ili)  EPA  may,  upon  petition,  waive 
one  or  more  of  the  requirements 
specified  in  paragraph  (c)(3)  of  this 
section  if  the  technical  capability  of  the 
primary  analyst  is  demonstrated  to  the 
satisfaction  of  the  Director  of  the  Office 
of  Mobile  Sources,  or  designee. 

(d)  Auditor  qualification  statement.  A 
statement  documenting  the 
qualifications  of  the  auditor,  primary 
analyst(s],  contractors,  subcontractors  . 
and  their  organizations  must  be 
submitted  to  EPA  (Fuel  Studies  and 
Standards  Branch,  Baseline  Auditor, 
U.S.  EPA,  2565  Plymouth  Rd.,  Ann 
Arbor,  MI  48105). 

(1)  Timing,  (i)  The  auditor 
qualification  statement  may  be 
submitted  by  the  refiner  or  importer 
prior  to  baseline  submission  (per 

§  80.93)  or  by  a  potential  auditor  at  any 
time.  The  auditor  will  be  deemed 
certified  when  all  qualifications  are  met, 
to  the  satisfaction  of  the  Director  of  the 
Office  of  Mobile  Sources,  or  designee.  If 
no  response  is  received  from  EPA 
within  45  days  of  application  or  today's 
date,  whichever  is  later,  the  auditor 
shall  be  deemed  certified. 

(ii)  The  auditor  qualification 
statement  may  be  submitted  by  the 
refiner  or  importer  with  its  baseline 
submission  (per  §  80.93).  If  the  auditor 
does  not  meet  the  criteria  specified  in 
this  section,  the  baseline  submission 
will  not  be  accepted. 

(2)  Content.  The  auditor  qualification 
statement  must  contain  all  of  the 
following  information  and  may  contain 
additional  information  which  may  aid 
EPA's  review  of  the  qualification 
statement: 

(i)  The  name  and  address  of  each 
person  and  organization  involved  in 
substantive  aspects  of  the  baseline 
audit,  including  the  auditor,  primary 
analyst(s),  others  within  the 
organization,  and  contractors  and 
subcontractors; 

(ii)  The  refiners  and/or  importers  for 
which  the  auditor,  its  contractors  and 
subcontractors  and  their  organizations 
do  not  meet  the  independence  criteria 
described  in  paragraph  (b)  of  this 
section;  and 

(ili)  The  technical  qualifications  and 
experience  of  each  person  involved  in 
the  baseline  audit,  including  a  showing 
that  the  requirements  described  in 
paragraph  (c)  of  this  section  are  met. 

(e)  Refiner  and  importer 
responsibility.  (1)  Each  refiner  and 
importer  required  to  have  its  baseline 
verified  by  an  auditor  (per  paragraph 
(a)(1)  of  this  section)  is  responsible  for 
utilizing  an  auditor  for  baseline 
verification  which  meets  the 


requi  rements  specified  in  paragraphs  (b) 
and  ( :)  of  this  section. 

(2)  A  refiner's  or  importer's  baseline 
subn  ission  will  not  be  accepted  until  it 
has  b  ien  verified  using  an  auditor 
whic  1  meets  the  requirements  specified 
in  pa  -agraphs  (b)  and  (c)  of  this  section. 

(i)  <  \uditor  responsibilities.  (1)  The 
audit  }r  must  verify  that  all  baseline 
subm  ission  requirements  are  fulfilled. 
This  ncludes,  but  is  not  limited  to,  the 
folloi  zing: 

(i)  /erifying  that  all  data  is  correctly 
accoi  nted  for, 

(ii)jVerifying  that  all  calculations  are 
perfo^ed  correctly; 

(iii  Verifying  that  all  adjustments  to 
the  d  ita  and/or  calciilations  to  account 
for  pi  ist-1990  data,  work-in-progress, 
and/(  ir  extenuating  or  other 
circu  nstances,  as  allowed  per  §  80.91, 
are  vi  ilid  and  performed  correctly. 

(2)  The  primary  analyst  shall  prepare 
fmd  agn  a  statement,  to  be  included  in 
the  baseline  submission  of  the  refiner  or 
imjporter,  stating  that: 

(i)  ^e/she  has  thoroughly  reviewed 
the  SI  mpling  methodology  and  baseline 
calcu  ations;  and 

(ii)  To  the  best  of  his/her  knowledge, 
the  n  quirements  and  intentions  of  the 
fulen  laking  are  met  in  the  baseline 
deter  nination;  and 

(iii  He/she  agrees  with  the  final 
basel  ne  parameter,  volume  and 
emis)  ion  values  listed  in  the  baseline 
subn  ission. 

(3)  The  auditor  may  be  subject  to 
debai  ment  under  U.S.C.  1001  if  it 
disp]  lys  gross  incompetency, 

inten  ionally  commits  an  error  in  the 
verif  cation  process  or  misrepresents 
itself  or  information  in  the  baseline 
verif  cation. 

S  80.9 1   Individual  baseline  submission 
and  a  >proval. 

(a)  Submission  timing.  (1)  Each 
refini  ir,  blender  or  importer  shall  submit 
two  ( opies  of  its  individual  baseline  to 
EPA  Fuel  Studies  and  Standards 
Brani  :h.  Baseline  Submission,  U.S.  EPA. 
2565  Plymouth  Rd.,  Ann  Arbor,  MI 
4810  i)  not  later  than  June  1, 1994. 

(2)  [f  a  refiner  must  collect  data  after 
Dece  aber  15, 1993  (per  §  80.91(d)(2)).  it 
shall  submit  two  copies  of  its  individual 
basel  ne  to  EPA  (per  §  80.93(a)(1))  by 
Sept(  mber  1, 1994. 

(3)  i)  All  petitions  required  for 
base]  ne  adjustments  or  methodology 
devij  tions  will  be  approved  or 
disaj  proved  by  the  Director  of  the 
Offio )  of  Mobile  Sources,  or  designee. 
All  i]  istances  where  a  "showing"  or 
other  proof  is  required  are  also  subject 
to  approval  by  the  Director  of  the  Office 
of  Mibile  Sources,  or  desi^ee. 


(ii 


"sho  vings"  and  other  associated  proof 


Auditor-verified  petitions. 


may  be  submitted  to  EPA  (per 
§  80.93(a)(1))  prior  to  the  official 
submittal  of  the  entire  baseline 
determination.  EPA  will  attempt  to 
review  and  approve,  disapprove  or 
otherwise  comment  on  the  petition,  etc., 
prior  to  the  deadline  for  baseline 
submittal. 

(iii)  In  the  event  that  EPA  does  not 
comment  on  the  petition  prior  to  the 
deadline  for  baseline  submittal,  the 
refiner  or  importer  must  still  comply 
with  the  applicable  baseline  submittal 
deadline. 

(4)  If  a  baseline  recalculation  is 
required  per  §  80.91(f),  documentation 
and  recalculation  of  ail  affected 
baselines  shall  be  submitted  to  EPA 
within  30  days  of  the  previous 
baseline(s)  becoming  inaccurate  due  to 
the  circumstances  outlined  in  §  80.91(f). 

(b)  Submission  content.  (1)  Individual 
baseline  submissions  shall  include,  at 
minimum,  the  information  specified  in 
this  paragraph  (b). 

(i)  Diumg  its  review  and  evaluation  of 
the  baseline  submission.  EPA  may 
require  a  refiner  or  importer  to  submit 
additional  information  in  support  of  the 
baseline  determination. 

(ii)  Additional  information  which 
may  assist  EPA  during  its  review  and 
evaluation  of  the  baseline  may  be 
included  at  the  submitter's  discretion. 

(2)  Administrative  information  shall 
include: 

(i)  Name  and  business  address  of  the 
refiner  or  importer. 

(ii)  Name,  ousiness  address  and 
business  phone  nimiber  of  the  company 
contact; 

(iii)  Address  and  physical  location  of 
each  refinery,  terminal  or  import 
facility; 

(iv)  Address  and  physical  location 
where  doc\unents  which  are  supportive 
of  the  baseline  determination  for  each 
facility  are  kept; 

(3)  The  chief  executive  officer 
statement  shall  be: 

(i)  A  statement  signed  by  the  chief 
executive  officer  of  the  company,  or 
designee,  which  states  that: 

(A)  The  company  is  complying  with 
the  requirements  as  a  refiner,  blender  or 
importer,  as  appropriate; 

(B)  The  data  used  in  the  baseline 
determination  is  the  extent  of  the  data 
available  for  the  determination  of  all 
required  baseline  fuel  parameters; 

(C)  All  calculations  and  procedures 
followed  per  §§  80.90  through  80.93 
have  been  done  correctly; 

(D)  Proper  adjustments  have  been 
made  to  the  data  or  in  the  calculations, 
as  applicable; 

(E)  The  requirements  and  intentions 
of  the  rulemaking  have  been  met  in 
determining  the  baseline  fuel 
parameters;  and 


Federal  Register  /  Vol.  59,  No.  32  /  Wednesday.  Febniary  16.  1994  /  Rules  and  Regulations     7869 


(F)  The  baseline  fuel  parameter  values 
determined  for  each  bdlity  represent 
that  facility's  1990  gasoline  to  the  fullest 
extent  possible. 

(ii)  A  refiner  or  importer  which  is 
permitted  to  utilize  the  parameter 
values  specified  in  §  80.91(c)(5),  and 
does  so,  shall  submit  a  statement  signed 
by  the  chief  executive  officer  of  the 
company,  or  designee,  indicating  that 
insufficient  data  exist  for  a  baseline 
determination  by  the  types  of  data 
allowed  for  that  entity,  as  specified  in 
$80.91. 

(4)  The  auditor-related  requirements 
are: 

(i)  Name,  address,  telephone  number 
and  date  of  hire  of  each  auditor  hired  for 
baseline  verification,  whether  or  not  the 
auditor  was  retained  through  the 
baseline  approval  process. 

(ii)  Idqptincation  of  the  auditor 
responsible  for  the  verification.  A  copy 
of  this  auditor's  quahfication  statement, 
per  §  80.92,  must  be  included  if  the 
auditor  has  not  been  approved  by  EPA, 
per  §80.92; 

(iii)  Indication  of  the  primary 
analvst(s]  involved  in  each  refinery's 
baseline  verification;  and 

(iv)  The  signed  auditor  verification 
statement,  per  $  80.92. 

(5)  The  following  baseline 
information  for  each  refinery,  refiner  or 
importer,  as  applicable,  shall  be 
provided: 

(i)  Individual  baseline  fuel  parameter 
values,  on  an  oxygenated  and  non- 
oxygenated  basis,  and  on  a  summer  and 
winter  basis,  per  §  80.01; 

(ii)  Individual  baseline  exhaust 
emissions  shall  be  shown  separately,  on 
a  stmimer,  winter  and  annual  average 
basis  (per  §  80.90)  as  follows: 

(A)  Simple  model  exhaust  benzene 
emissions; 

(B)  Complex  model  exhaust  benzene 
emissions: 

(C)  Complex  model  exhaust  toxics 
emissions,  for  Phase  I; 

P)  Complex  model  exhaust  NOx 
emissions,  for  Phase  I,  using  oxygenated 
individual  baseline  fuel  parameters; 

(E)  Complex  model  exhaust  NOx 
emissions,  for  Phase  I,  using  non- 
oxygenated  individual  baseline  fuel 
parameters; 

(F)  Complex  model  exhaust  toxics 
emissions,  for  Phase  II; 

(G)  Complex  model  exhaust  NOx 
emissions,  for  Phase  H,  using 
oxygenated  individual  baseUne  fuel 
parameters;  and 

(H)  Complex  model  exhaust  NOx 
emissions,  for  Phase  II,  using  non- 
oxygenated  individual  baseline  fuel 
parameters; 

(iii)  Individual  1990  baseline  gasoline 
volumes,  per  §  80.91.  shall  be  shown 


separately  on  a  summer,  winter  and 
annual  average  basis;  and 

(iv)  Blendstock-to-gasoline  ratios  for 
each  calendar  year  1990  through  to 
1993.  per  §80.102. 

(6)  Confidentiality  claim. 

(i)  Upon  approval  of  an  individual 
baseline,  EPA  will  publish  the 
individual  standards  for  each  refinery, 
blender  or  importer  in  the  Federal 
Register.  Such  information  shall  include 
baseline  emissions  as  specified  in 
§80.90  and  125%  of  the  individual 
baseline  values  for  sulfur,  olefins  and 
T90. 

(ii)  Information  in  the  baseline 
submission  which  the  submitter  desires 
be  considered  confidential  business 
information  (per  40  CFR  part  2,  subpart 
B)  must  be  clearly  identified. 
Information  specified  in  paragraph 
(b)(5)  of  this  section  shall  not  be 
considered  confidential. 

(7)  Information  related  to  baseline 
determination  as  specified  in  §  80.91 
and  paragraph  (c)  of  this  section. 

(c)  Additional  baseline  submission 
requirements  when  Method  1-.  2-  and/ 
or  3-type  data  is  utilized.  All 
requirements  of  this  paragraph  shall  be 
reported  separately  for  each  Cadlity. 
unless  the  fedlities  are  closely 
integrated,  per  §  80.91. 

(1)  General.  The  following 
information  shall  be  provided: 

(i)  The  number  of  months  in  1990 
during  which  the  facility  was  operating; 

(ii)  1990  simimer  gasoline  production 
voliune.  per  §  80.91.  total  and  by  grade, 
for  all  gasoline  produced  but  not 
exported; 

(iii)  1990  winter  gasoline  production 
volume,  per  §  80.91,  total  and  by  grade, 
for  all  gasoline  produced,  excluding 
gasoline  exported;  and 

(iv)  Whether  this  facility  is  actually 
two  facilities  which  are  closely 
integrated,  per  §80.91. 

(2)  Baseline  values.  The  following 
shall  be  included  for  each  fuel 
parameter  for  which  a  baseline  value  is 
required,  per  §  80.91: 

(i)  Narrative  of  the  development  of  the 
baseline  value  of  the  fuel  parameter, 
including  discussion  of  the  sampling 
and  calculation  methodologies, 
technical  judgment  used,  effects  of 
petition  results  on  calculated  values, 
and  any  additional  information  which 
may  assist  EPA  in  its  review  of  the 
baseline; 

(ii)  Identification  of  the  data-type(s), 
per  §  80.91,  used  in  the  determination  of 
a  given  fuel  parameter; 

(iii)  Identification  of  test  method.  If 
not  per  §  80.46.  include  a  narrative, 
explain  differences  and  describing 
adequacy,  per  §  80.91; 


(iv)  Documentation  that  the  minimum 
sampling  requirements  per  §  80.91  have 
been  met; 

(v)  Petition  and  narrative,  if  needed, 
for  use  of  less  than  the  minimiim 
reouired  data,  per  §  80.01; 

(vi)  Identification  of  instances  of 
sample  compositing  per  §  80.01; 

(vii)  Identification  of  streams  for 
which  one  or  more  parameter  values 
were  deemed  negligible  per  §  80.91;  and 

(viii)  Disaission  of  the  calculation  of 
oxygenated  or  non-oxygenated  fuel 
parameter  values  from  non-oxygenated 
or  oxygenated  values,  respectively,  per 
§80.91. 

(3)  Method  1.  If  Method  1-type  data  is 
utilized  in  the  baseline  determination, 
the  following  information  on  1990 
batches  of  gasoline,  or  shipments  if  not 
batch  blended,  are  required  by  grade 
shall  be  provided:  - 

(i)  First  and  last  sampling  dates; 

(ii)  The  following  shall  be  indicated 
separately  on  a  siunmer  and  winter 
basis,  by  month: 

(A)  Number  of  months  sampled: 

(B)  Number  of  1990  batches,  or 
shipments  if  not  batch  blended; 

(C)  Total  volume  of  all  batches  or 
shipments; 

(D)  Number  of  batches  or  shipments 
sampled; 

(E)  Total  volume  of  all  batches  or 
shipments  sampled; 

(F)  BaseUne  fiiel  parameter  value,  per 
§80.91;  and 

(iii)  A  showing  that  data  was  available 
on  every  batch  of  1990  gasoline,  if 
applicable,  per  §80.91  0})(3)  or  (b)(4). 

(4)  Method  2.  If  Method  2-type  data  is 
utilized  in  the  baseline  determination, 
the  following  information  on  each  type 
of  1990  blendstock  used  in  the  refinery's 
gasoline  are  required,  by  blendstock 
type  shall  be  provided: 

(i)  First  and  last  sampling  dates;  and 
(ii)  The  following  shall  be  indicated 

separately  on  a  summer  and  winter 

basis,  by  month: 

(A)  Number  of  months  sampled: 

(B)  Each  type  of  blendstock  used  in 
1990  gasoline  and  total  number  of 
blendstocks.  Include  all  blendstocks 
produced,  purchased  or  otherwise 
received  which  were  blended  to 
produce  gasoline  within  the  EaciUty. 
Identify  all  blendstocks  not  produced  in 
the  facility  but  used  in  the  facility's 
1990  gasoline; 

(C)  Total  volume  of  er- h  blendstock 
used  in  gasoline  in  1990; 

(D)  Identification  of  blendstock 
streams  as  batch  or  continuous; 

(E)  Number  of  blendstock  samples 
from  continuous  blendstock  streams; 

(F)  Niunber  of  blendstock  samples 
trom  batch  processes,  including  voliune 
of  each  batch  sampled:  and 


(G)  Baseline  fuel  parameter  value,  per 
§80.91. 

(5)  Method  3,  blendstock  data.  The 
following  information  on  each  type  of 
post-ig90  gasoline  blendstock  used  in 
the  refinery's  gasoline  are  required,  by 
blendstock  type  shall  be  provided: 

(i)  First  anci  last  sampling  dates; 

(il)  The  following  shall  be  indicated 
separately  on  a  summer  and  winter 
basis,  by  month: 

(A)  Number  of  post-1990  months 
sampled; 

(B)  Each  type  of  blendstock  used  in 
1990  gasoline  and  total  number  of 
blendstocks.  Include  all  blendstocks 
produced,  purchased  or  otherwise 
received  which  were  blended  to 
produce  gasoline  within  the  facility. 
Identify  all  blendstocks  not  produced  in 
the  facility  but  used  in  the  facility's 
1990  gasoline; 

(C)  Total  volume  of  each  blendstock 
used  in  gasoline  in  1990; 

(D)  Identification  of  post-1990 
blendstock  streams  as  batch  or 
continuous; 

(E)  Number  of  post-1990  blendstock 
samples  from  continuous  blendstock 
streams; 

(F)  Niunber  of  post-1990  blendstock 
samples  from  batch  processes,  including 
volume  of  each  batch  sampled;  and 

(C)  Baseline  fuel  parameter  value,  per 
§80.91:  and 

(iii)  Support  documentation  showing 
that  the  criteria  of  §  80.91  for  using 
Method  3-type  blendstock  data  are  met. 

(6)  Method  3,  post-1990  gasoline  data. 
The  following  information  on  post- 1990 
batches  of  gasoline,  or  shipments  if  not 
batch  blended,  are  required  by  grade: 

(i)  First  and  last  sampling  dates; 

(ii)  The  following  shall  be  indicated 
separately  for  summer  and  winter 
production,  by  month: 

(A)  Number  of  post-1990  months 
sampled; 

(Bj  Number  of  post-1990  batches,  or 
shipments  if  not  batch  blended; 

(C)  Total  volume  of  all  post-1990 
batches  or  shipments; 

(D)  Number  of  post- 1990  batches  or 
shipments  sampled; 

(E)  Volume  of  each  post- 1990  batch  or 
shipment  sampled;  and 

(F)  Baseline  fuel  parameter  value,  per 
§80.91;  and 

(iii)  Support  documentation  showing 
that  the  criteria  of  §  80.91  for  using  post- 
1990  gasoline  data  are  met. 

(7)  Work-in-progress  (WIP).  All  of  the 
following  must  be  included  in  support 
of  a  WIP  adjustment  (per  §  80.91(e)(S)): 

(i)  Petition  including  identification  of 
the  specific  baseline  emission(s)  or 
parameter  for  which  the  WIP  adjustment 
is  desired; 

(ii)  Showing  that  all  WIP  criteria,  per 
§  80.91(e)(5).  are  met; 


(ii )  Unadjusted  and  adjusted  baseline 
fuel  )arameters,  emissions  and  volxune 
for  t  le  facility;  and 

[i\  I  Narrative,  per  §  80.91  (e)(5). 

(8  Extenuating  circumstances.  All  of 
the  !  )llowing  must  be  included  in 
sup{  ort  of  an  extenuating  circumstance 
adju  tment  (per  §80.91  (e)(6)  through 
(e)(7  ): 

(i)3'etition  including  identification  of 
the  i  llowable  circiunstance,  per  §  80.91 
(e)(6  through  (e)(7); 

(ii  Showing  that  all  applicable 
crite  -ia,  per  §  80.91  (e)(6)  through  (e)(7). 
are  i  let; 

(ii )  Unadjusted  and  adjusted  baseline 
fuel  >arameters,  emissions  and  volume 
for  the  facility;  and 

(i^)  Narrative,  per  §  80.91. 

(9  Other  baseline  information. 
Nan  itive  discussing  any  aspects  of  the 
base  ine  determination  not  already 
indii  :ated  per  the  requirements  of  this 
para  p'aph  (c)  shall  bie  provided. 

(1  I)  Refinery  information.  The 
folic  wing  information,  on  a  summer  or 
wini  Br  basis,  shall  be  provided: 

(i)  Refinery  block  flow  diagram. 
sho\  dng  principal  refining  units; 

(ii  Principal  refining  imit  charge  rates 
and  :apacities; 

(ii )  Crude  types  utilized  (names, 
grav  ties,  and  sulfur  content)  and  crude 
char  ;e  rates;  and 

(it )  Information  on  the  following 
unit ;,  if  utilized  in  the  refinery: 

[A  ]  Catalytic  Cracking  Unit: 
com  ersion,  imit  yields,  gasoline  fuel 
para  neter  values  (per  §80.gi(a)(2)); 

(B  Hydrocracking  Unit:  unit  yields, 
gaso  ine  fuel  parameter  values  (per 
§80  91(a)(2)); 

(C I  Catalytic  Reformer:  unit  yields, 
sevc  rities; 

(£  )  Bottoms  Processing  Units 
(ine  uding,  but  not  limited  to,  coking, 
extr  ction  and  hydrogen  processing): 
gasc  ine  stream  yields; 

(E  Yield  structures  for  other  principal 
unit !  in  the  refinery  (including  but  not 
limi  :ed  to  Alkylation,  Polymerization, 
Ison  erization,  Etherification,  Steam 
Cra<  king). 


S§» 


94-80.100    [Reseivedl 


i  soil  01    Standards  applicabi*  to  refiners 
and  mporter*. 

A  ly  refiner  or  importer  of 
con'  'entional  gasoline  shall  meet  the 
Stan  dards  specified  in  this  section  over 
the  ;pecified  averaging  period, 
beg:  ining  on  January  1, 1995. 

(a  Averaging  period.  The  averaging 
peri  >d  for  the  standards  specified  in  this 
sect  on  shall  be  January  1  through 
Deo  mber  31. 

(I:  I  Conventional  gasoline  compliance 
stai  dards — (1)  Simple  model  standards. 


The  simple  model  standards  are  the 
following: 

(i)  Annual  average  exhaust  benzene 
emissions,  calculated  according  to 
paragraph  (g)(lKi)  of  this  section,  shall 
not  exceed  the  refiner's  or  importer's 
compliance  baseline  for  exhaust 
benzene  emissions; 

(ii)  Annual  average  levels  of  sulfur 
shall  not  exceed  125%  of  the  refiner's  or 
importer's  compliance  baseline  for 
sulfur; 

(iii)  Annual  average  levels  of  olefins 
shall  not  exceed  125%  of  the  refiner's  or 
importer's  compliance  baseUne  for 
olefins;  and 

(iv)  Annual  average  values  of  T-90 
shall  not  exceed  125%  of  the  refiner's  or 
importer's  compliance  baseline  for  T- 
90. 

(2)  Optional  complex  model 
standards.  Annual  average  levels  of 
exhaust  benzene  emissions,  weighted  by 
volume  for  each  batch  and  calculated 
using  the  applicable  complex  model 
imder  §  80.45,  shall  not  exceed  the 
refiner's  or  importer's  1990  average 
exhaust  benzene  emissions. 

(3)  Complex  model  standards.  Aimual 
average  levels  of  exhaust  toxics 
emissions  and  NOx  emissions,  weighted 
by  volume  for  each  batch  and  calculated 
using  the  applicable  complex  model 
imder  §  80.45,  shall  not  exceed  the 
refiner's  or  importer's  1990  average 
exhaust  toxics  emissions  and  NOx 
emissions,  respectively. 

(c)  Applicability  of  standards.  (1)  For 
each  averaging  period  prior  to  January  1, 
1998,  a  refiner  or  Importer  shall  be 
subject  to  either  the  Simple  Model  or 
Optional  Complex  Model  Standards,  at 
their  option,  except  that  any  refiner  or 
importer  shall  be  subject  to: 

(i)  The  Simple  Model  Standards  if  the 
refiner  or  importer  uses  the  Simple 
Model  Standards  for  reformulated 
gasoline;  or 

(ii)  The  Optional  Complex  Model 
Standards  if  the  refiner  or  importer  used 
the  Complex  Model  Standards  for 
reformulated  gasoline. 

(2)  Beginning  January  1, 1998,  each 
refiner  and  importer  shall  be  subject  to 
the  Complex  Model  Standards  for  each 
averaging  period. 

(d)  Proauct  to  which  standards  apply. 
Any  refiner  for  each  refinery,  or  any 
importer,  shall  include  in  its 
compliance  calculations: 

(1)  Any  conventional  gasoline 
produced  or  imported  during  the 
averaging  period; 

(2)  Any  non-gasoline  petroleimi 
products  that  are  produced  or  imported 
and  sold  or  transferred  from  the  refinery 
or  group  of  refineries  or  importer  during 
the  averaging  period,  if  required 
pursuant  to  §  80.102(e)(2).  unless  the 
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refiner  or  inqxBter  is  aUe  to  establish  in 
the  farm  of  dooiniantabon  that  the 
petroleum  products  wero  used  ibr  • 
purpose  other  than  the  pfoduction  of 
gasoline  within  the  United  States; 

(3)  Any  gjMiotine  bleocUng  stodi 
prodtioed  or  impacted  during  the 
averaging  period  which  becomes 
conventional  gasoline  solely  upon  the 
addition  of  oxygenate; 

(4)(i]  Any  oxygenate  th^  is  added  to 
conventional  gasoline,  or  gasoline 
blending  stock  as  describ^  in 
paragraph  (d)(3)  of  this  section,  where 
such  g^Ihie  or  gasoline  blending  stock 
is  produced  or  imported  dining  the 
averaging  period; 

(ii)  In  tne  case  of  oxygenate  that  is 
added  at  a  point  downstream  of  the 
refinery  or  import  facility,  the  oxygenate 
may  be  included  only  if  the  refiner  or 
importer  can  estabhsh  the  oxygenate 
was  in  fact  added  to  the  gasoline  or 
gasoKne  blendstock  pro<hiced,  ^ 
showing  that  the  oxygenate  was  added 
by: 

(A)  The  refiner  or  importer;  or 

(B)  By  a  person  other  than  the  refiner 
or  importer,  provided  that  the  refiner  or 
importer: 

i  1 J  Has  a  contract  with  the  oxygenate 
blender  that  specifies  procedures  to  be 
followed  by  the  oxygenate  bleiKier  that 
are  reasonably  calculated  to  ensure 
blending  with  the  amount  and  type  of 


oxygenate  cktanad  bjr  the  lefiner  or 
impa(tei;aifed 

(2)  Monitors  the  oKygsnate  blending 
opentiao  to  ensure  the  Tohme  and  type 
of  ox3rgaiato  claimed  hjr  the  tefineror 
importer  is  cenect.  thraog^  periodic 
audits  of  the  ojqfgenate  blender 
designed  to  assess  whether  the  overall 
volumes  and  type  of  cKygenate 
purchased  and  used  by  the  oxygenate 
blender  are  consistent  with  the 
oxygenate  claimed  by  the  refiner  or 
importer  and  that  this  oxygenate  was 
blended  with  the  refiner's  or  hnporter's 
gasoline  or  blending  stod:,  poiodic 
sampling  aztd  testii^  of  the  gasoline 
produced  subsequent  to  oxygenate 
blending,  and  periodic  inspections  to 
ensure  the  contractual  requirements 
imposed  by  the  refiner  or  importer  on 
the  oxygeoste  blender  are  behig  met 

(e)  Product  to  whidt  standards  do  not 
apply.  Any  refiner  for  each  refinery,  or 
any  impwter.  shall  exclude  from  its 
compliance  calculations: 

(Ij  Gasoline  that  was  not  produced  at 
the  refinery  or  was  not  imported  by  the 
importer; 

(2)  Blendstocks  that  have  been 
included  in  another  refiner's 
compliance  calculations,  pursuant  to 
§  80.102(e)(2)  or  otherwise; 

(3)  Gasoline  that  meets  the 
enforcement  exemption  for  California 
gasoline  under  §  8a81;  and 


,  -.,   f«v,*v.)-v.«.)''V.)1 


(4)  Gasoline  diet  is  exported. 

(f)  Compliance  basdine 
determinations.  (1)  In  the  case  of  any 
refiner  or  iuipuiter  for  whom  an 
individual  beseHne  has  been  establidMd 
under  §  80.91 ,  the  individual  baseliDe 
for  each  parameter  or  emissions 
perfcHmance  AaU  be  die  compBancx 
baseKiw  for  diat  refiner  or  importer. 

(2)  In  the  case  of  any  refiner  or 
importer  for  whom  the  anti-dumping 
statutory  baseUne  sfiplies  under  §  80.91. 
the  anti-dumping  statutory  K«««»l<^|«^  for 
each  parameter  or  emissions 
performance  shall  be  the  compliance 
baseline  for  that  refiner  or  importer. 

(3)  h  the  case  of  a  party  that  is  bodi 

a  refiner  and  an  importer,  and  for  whom 
an  xndividuri  1990  basriine  has  not 
been  established  for  die  imported 
product  under  §  80.91(b)(4),  the 
compliance  basehne  fbr  the  imported 
product  shall  be  the  1990  Tohune 
weighted  average  of  all  of  the  refiner's 
individual  refinery  baselines. 

(4)  Any  compliance  baseline  under 
paragraph  (f)  (1)  or  (3)  of  this  section 
shall  be  adjusted  for  each  averaging 
period  as  follows: 

(i)  The  1990  equivalent  conventional 
gasoline  volume  for  an  averaging  period 
is  calculated  according  to  the  following 
formula: 


where 

Veq=the  1990  equivalent  conventional 
gasc^ine  volume 

Vi99o=the  1990  volume  of  gasoline  as 
determined  under  §  80.91(f)(1) 

V,=the  total  volume  of  reformulated 
gasoline  produced  or  imported  by  a 
refiner  or  importer  during  the 
averaging  period  excluding  gasoline 
which  meets  the  enforcement 
exemptions  of  §  80.81 


Vc=the  total  volume  of  conventional 
gasoline  produced  or  imported  by  a 
refiner  or  importer  during  the 
averaging  period  excluding  gasoline 
which  meets  the  enforcement 
exemptions  of  §  80.81 
(ii)(A)  If  the  total  vohune  of  the 
conventional  gasoline  produced  or 
imparted  by  the  refiner  or  importer 
during  the  averagii^  period  is  equal  to 
or  less  than  that  refiner's  or  importer's 
1990  equivalent  conventional  gasoline 


volume,  die  compliance  besefine  fbr 
each  parameter  shall  be  that  refiner's  or 
importer's  individual  1990  basehne;  or 

(B)  If  the  total  vohmie  of  the 
conventional  gasoline  produced  or 
imported  by  the  refiner  or  importer  is 
greater  than  that  refiner's  or  importer's 
1990  equivalent  conventional  gasoline 
volume,  the  compliance  baseline  for 
each  parameter  or  emissions 
performance  shall  be  calculated 
according  to  the  following  formula: 


CB,= 


(B.xV^)-t-(DB,x(V,-V, 


.) 


where 

CBi=the  compliance  baseline  vahie  fbr 
parameter  or  emissions  product  i 

B,=the  refiner's  or  importer's  individual 
baseline  value  for  parameter  i 
calculated  according  to  the 
methodology  in  §  80.91 


Veq=the  1990  equivalent  conventi<maI 
gasoline  volume  fbr  the  averaging 
period,  calculated  pursuant  to 
paragraph  (f)(4)(iii)  of  this  section 

DBi=the  anti-dumping  statutory  baselina 
value  for  parameter  i.  as  specified  at 
§  80.91(c)(5) 


Vc=the  total  volume  of  conventional 
gasoline  and  other  products 
included  under  paragraph  (d)  of 
this  section  produced  or  imported 
by  a  refiner  or  importer  during  the 
averaging  period 
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(g)  Compliance  calculations.  (1)  In  the 
case  of  any  refiner  or  importer  subject 
to  an  individual  refinery  baseline,  the 
annual  average  value  for  each  parameter 
or  emissions  performance  during  the 
averaging  period,  calculated  according 
to  the  following  methodologies,  shall  be 
less  than  or  equal  to  the  refiner's  or 
importer's  standard  imder  paragraph  (b) 
of  this  section  for  that  parameter. 

(i)  Exhaust  benzene  emissions  under 
the  Simple  Model  for  an  averaging 
period  are  calculated  as  follows: 
EXHBENsl  .884+(0.949xBZH(0.1 13x 

(AR-BZ)) 
where 
EXHBENsthe  average  exhaust  benzene 

emissions  for  the  averaging  period 
BZ=the  average  benzene  content  for  the 

averaging  period 
AR=the  average  aromatics  content  for 

the  averaging  period 
(ii)  The  average  value  for  each 
parameter  for  an  averaging  period  shall 
be  calculated  as  follows: 


APARM  = 


where 


/'  n  > 

Y  (ViXPARMiXSGj) 

i;vjxsGi 


APARM=the  average  value  for  the 

parameter  being  evaluated 
Vi=the  volume  of  conventional  gasoUne 
and  other  products  included  imder 
paragraph  (d)  of  this  section,  in 
batch  i 
P  ARMi=the  value  of  the  parameter  being 
evaluated  for  batch  i  as  determined 
in  accordance  with  the  test  methods 
specified  in  §  80.46 
n=the  number  of  batches  of 

conventional  gasoline  and  other 
products  included  imder  paragraph 
(d)  of  this  section  produced  or 
imported  during  the  averaging 
period 
SOsspecific  gravity  of  batch  i  (only 
applicable  for  properties 
detennined  on  a  weight  percent  or 
ppm  basis) 
(iii)  Exhaust  benzene  emissions 
performance  for  each  batch  shall  be 
calculated  in  accordance  with  the 
applicable  model  under  §  80.45. 
(iv)  Exhaust  toxics  emissions 
performance  for  each  batch  shall  be 
calculated  in  accordance  with  the 
applicable  model  under  §  80.45. 

(v)  Exhaust  NOx  emissions 
performance  for  each  batch  shall  be 
calculated  in  accordance  with  the 
applicable  model  imder  §  80.45. 
(2)  In  the  case  of  any  refiner  or 
importer  subject  to  the  anti-dumping 


statu  ory  baseline,  the  refiner  or 
impc  Iter  shall  determine  compliance 
usin(  the  following  methodology: 

(i)  Calculate  the  compliance  total  for 
the  a  reraging  period  for  sulfur,  T-90, 
olefi]  s.  exhaust  benzene  emissions, 
exhai  tst  toxics  and  exhaust  NOx 
emisi  ions,  as  applicable,  based  upon  the 
antiH  umping  statutory  baseline  value 
for  ii  at  parameter  iising  the  formula 
spec!  led  at  §  80.67. 

(ii)  Calculate  the  actual  total  for  the 
avera  ;ing  period  for  sulfur,  T-90, 
olefij  s,  exhaust  benzene  emissions, 
exha  Lst  toxics  and  exhaust  NOx 
emisi  ions,  as  applicable,  based  upon  the 
valu(  of  the  parameter  for  each  batch  of 
conv  tntional  gasoline  and  gasoline 
blenc  stocks,  if  applicable,  using  the 
form  ila  specified  at  §  80.67. 

(iii  The  actual  total  for  exhaust 
benzi  ne  emissions,  exhaust  toxics  ^d 
exhai  LSt  NOx  emissions,  shall  not 
excel  d  the  compliance  total,  and  the 
actu4  totals  for  sulfur,  olefins  and  T-90 
lot  exceed  125%  of  the 
jliance  totals,  as  required  under  the 
")le  model. 

the  case  of  any  batch  of  gasoline 
;  produced  by  combining 
[stock  with  gasoline,  where  the 
le  portion  of  the  blend  is  not 
incliAled  in  the  compliance  calculation, 
the  e  nissions  performance  for  exhaiist 
benz  »ne,  exhaust  toxics,  and  exhaust 
NOx  emissions  for  the  blendstock  shall 
be: 

(i)l  \.)  The  emissions  performance  of  a 
gasol  ne  that  would  be  produced  by 
coml  ining  the  blendstock  used  at  the 
volume  percentage  used,  with  a  gasoline 
that  las  properties  that  are  equal  to  the 
refiner's  or  importer's  anti-dumping 
baselne;  minus 

(BIThe  emissions  perfoimance  of  a 
gasol  tne  that  has  properties  that  are 
equa  to  the  refiner's  or  importer's  anti- 
diun  ling  baseline. 

(ii^  The  volume  weighted  net 
emis  lions  performance  for  exhaust 
benz  )ne,  exhaust  toxics,  and  exhaust 
NOx  emissions,  as  applicable,  for  all 
batcl  es  of  gasoline  that  are  produced 
diuii  g  the  averaging  period  by 
combining  blendstock  with  gasoline. 
shalUbe  equal  to  or  less  than  zero. 

(iii  The  value  of  those  properties 
meaa  ored  on  a  weight  percent  or  ppm 
basis  shall  be  adjusted  for  the  specific 
gravi  :y  of  the  gasoline  and  blendstocks 
used  for  the  purposes  of  calculations 
imd^  paraeraph  (g)(3)  of  this  section. 
For  blends  which  contain  greater 


(iv 


than  1.50  volume  percent  ethanol.  the 
RVP  9f  the  final  blend  shall  be  1.0  psi 
great  it  than  the  RVP  of  the  base  gasoline 
and  ilendstocks  without  the  ethanol  for 
the  I  urposes  of  calculations  imder 
para  raph  (g)(3)  of  this  section. 


(v)  For  blends  containing  less  than 
1.50  volume  percent  ethanol,  the  RVP  of 
the  base  gasoline  and  blendstocks 
without  ethanol  shall  be  used  for  the 
purposes  of  calculations  under 
paragraph  (g)(3)  of  this  section. 

(4)  Compliance  calculations  under 
this  subpart  E  shall  be  based  on 
computations  to  the  same  degree  of 
accuracy  that  are  specified  in 
establishing  individual  baselines  under 
§80.91. 

(5)  The  emissions  performance  of 
gasoline  that  has  an  RVP  that  is  equal 
to  or  less  than  the  RVP  required  under 
§  80.27  ("summer  gasoline")  shall  be 
determined  using  the  applicable 
summer  complex  model  under  §  80.45. 

(6)  The  emissions  performance  of 
gasoline  that  has  an  RVP  greater  than 
the  RVP  required  under  §  80.27  ("winter 
gasoline")  shall  be  determined  using  the 
applicable  winter  complex  model  under 
§  80.45,  using  an  RVP  of  8.7  psi  for 
compliance  calculation  purposes  under 
this  subpart  E. 

(7)(i)  For  the  1998- averaging  period 
any  refiner  or  importer  may  elect  to 
determine  compliance  with  the 
requirement  for  exhaust  NOx  emissions 
performance  either  with  or  without  the 
inclusion  of  oxygenates  in  its 
compliance  calculations,  in  accordance 
with  §  80.91(e)(4),  provided  that  the 
baseline  exhaust  NOx  emissions 
performance  is  calculated  using  the 
same  with-  or  without-oxygen  approach. 

(ii)(A)  Any  refiner  or  importer  must 
use  the  with-  or  without-oxygen 
approach  elected  under  paragraph 
(g)(7)(i)  of  this  section  for  all  subsequent 
averaging  periods;  except  that 

(B)  In  the  case  of  any  refiner  or 
importer  who  elects  to  determines 
compliance  for  the  calendar  year  1998 
averaging  period  without  the  inclusion 
of  oxygenates,  such  refiner  or  importer 
may  elect  to  include  oxygenates  in  its 
compliance  calculations  for  the  1999 
averaging  period. 

(iii)  Any  refiner  or  importer  who 
elects  to  use  the  with-oxygen  approach 
ujider  paragraph  (g)(7](ii)(B)  of  this 
section  must  use  this  approach  for  all 
subsequent  averaging  periods. 

(h)  Refinery  grouping  for  determining 
compliance.  (1)  Any  refiner  that 
operates  more  than  one  refinery  may: 

(i)  Elect  to  achieve  compliance 
individually  for  the  refineries;  or 

(ii)  Elect  to  achieve  compliance  on  an 
aggregate  basis  for  a  group/or  for 
groups,  of  refineries,  some  of  which  may 
be  individual  refineries;  provided  that 

(iii)  Compliance  is  achieved  for  each 
refinery  separately  or  as  part  of  a  group; 
and 
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(iv)  The  data  for  any  refineiy  is 
included  only  in  one  coaapliance 
calculation. 

(2)  Any  election  by  a  refiner  to  group 
refineries  under  paragraph  (h)(1)  of  this 
section  shall: 

(i)  Be  made  as  part  of  the  report  iar 
the  1995  averaging  period  required  bv 
§80.105:  r-  t  y 

(ii)  Apply  for  the  1995  averaging 
period  and  for  each  subsequent 
averaging  period,  and  may  not  thereafter 
be  changed;  and 

(iii)  Apply  for  purposes  of  the 
blendstock  tracking  and  accoimting 
provisions  under  §  8ai02. 

(3)(i)  Any  standards  under  this 
secti<m  shall  apply,  and  compUance 
calculations  sh^  be  made,  separately 
for  each  refinery  or  refinery  group; 
except  that 

(ii)  Any  refiner  that  produces 
conventional  gasoline  for  distribution  to 
a  specified  geographic  area  which  is  the 
subject  of  a  petition  approved  by  EPA 
pursuant  to  §8a91(fX3)  shall  achieve 
compliance  separately  for  gasoline 
supplied  to  such  speeded  geographic 
area. 

(i)  Sam[Jing  and  testing,  (l)  Any 
refiner  or  importer  shall  for  each  batch 
of  convmtional  gasoline,  and  other 
products  if  included  paragraph  (d)  of 
this  section,  prior  to  such  gasoliiie  or 
product  leaving  the  refinery  or  impart 
facility: 

(i)(A)  Determine  the  value  of  each  of 
the  properties  required  for  determining 
compliance  with  the  standards  that  are 
applicable  to  the  refiner  or  importer,  by 
collecting  and  analyzing  a 
representative  sample  of  gasoline  or 
blendstock  taken  btxa  the  batch,  using 
the  methodologies  specified  in  §  80.46; 
except  that 

(B)  Any  refiner  that  produces  gasoline 
by  combining  blendstock  with  gasoline 
that  has  been  included  in  the 
compliance  calculations  of  another 
refiner  or  of  an  importer  may  for  such 
gasoline  meet  this  sampling  and  testing 
requirement  by  collecting  and  analyzing 
a  representative  sample  of  the 
blendstock  used  subsequent  to  each 
receipt  of  such  blendstock  if  the 
compliance  calculation  method 
specified  in  paragraph  (g)(3)  of  this 
section  is  used. 

(ii)  Assign  a  number  to  the  batch  (the 
"batch  number"),  as  specified  in 
§  80.65(d)(3): 

(2)  For  the  purposes  of  meeting  the 
sampling  and  testing  requirements 
under  paragraph  (iXl)  of  this  section, 
any  refiner  or  impocter  may.  prior  to 
analysis,  combine  samples  of  ga«nliii«t 
collected  fit>m  more  than  one  batdi  of 
gasoline  or  blendstock  rcompoaite 
sample"X  and  trsat  such  composite 


san^)le  as  one  batch  of  gasoline  or 
blendstock  provided  that  the  refiner  or 
importer 

(i)  Meets  each  of  the  requirements 
specified  in  §  80.91  (d){4Kiii)  for  the 
samples  contained  in  the  composite 
sample; 

(ii)  Combines  samples  of  gasoline  that 
are  produced  or  imp<»ted  over  a  period 
no  longer  than  aae  month; 

(iii)  Uses  the  total  of  the  vohnnes  of 
the  batches  of  gasoline  that  ctnnprise  the 
OMnposite  sample,  and  the  results  (tf  the 
analyses  of  the  componte  sample,  for 
purposes  of  ctHnpliance  calculations 
under  paragraph  (g)  of  this  section;  and 

(iv)  Does  not  combine  summer  and 
winter  gasohne.  as  specified  under 
paragraphs  (g)  (5)  and  (6)  rfthis  sectitm, 
in  a  composite  sample. 

Saai02   Controls appNcatHe to 
Mwnrtstecks. 

(a)  For  the  purposes  of  this  subpart  E: 

(1)  All  of  the  following  petroleum 
products  that  are  produced  by  a  refiner 
or  imported  by  an  importer  shall  be 
considered  "applicable  blendstocks": 

(i)  Refonnate; 

(ii)  Light  coker  naphtha; 

(iii)  FCC  naphtha; 

(iv)  BenzeneAoluene/xylene; 

(v)Pyrolysisgas; 

(vi)  Aromatics; 

(vii)  Polygasoline;  and 

(viii)  Dimate;  and 

(2)  Any  gasoline  blendstock  with 
properties  such  that,  if  oxygenate  only 
is  added  to  the  blendstock  the  resulting 
blend  meets  the  definition  of  gasoline 
under  §  80.2(c).  shall  be  considered 
gasoline. 

(b)(1)  Any  refiner  or  importer  of 
conventional  gasoline  or  blendstocks 
shall  determine  the  baseline  blendstock- 
to-gasoline  ratio  for  each  calendar  year 
1990  through  1993  according  to  the 
following  formula: 

V 

Where: 

BCbysBIendstock-to-gesoHne  ratio  for 

base  year 
Vba-Volume  of  applic^Ie  Uendstock 
produced  or  imparted  and 
transferred  to  othcn  during  the 
calendar  year,  and  used  in  to 
imfduce  gasoUne 
V,=Volunie(M  gasoline  produced  or 
imported  during  the  calendar  year 
(2)(i)  Only  those  volumes  of 
applicable  Uendstodcs  far  wldch  the 
refiner  is  able  to  demonstrate  the 
blendstock  was  used  in  the  production 
of  gasoline  may  be  included  in  baseline 
blendstock-to-gaacdine  ratios  under 
paragraph  (b)(1)  of  this  sectioa. 


(ii)  The  baseline  vohime  data  tm 
applicable  blendstocks  and  gasoline 
shall  be  confirmed  dmni^  the  baseline 
audit  raquirenients  qpecifiad  in  §80.92 
and  submitted  in  accerdanoe  with  tiis 
requirements  of  §  80.93. 

(c)  Any  refiner  or  importer  shall 
calculate  the  besriine  cumulative 
blendstock-to-gasoline  ratio  according  to 
the  following  formula: 

n 

BGCh^=-El 

MK         n 

I  v., 

Where: 

BGCtMe=BaseIine  cumulative 
blendstock-to-gasolina  ratio 

Vb..  i= Volume  of  applicable  blendstock 
produced  or  imported  an^l 
transferred  to  others  during 
calendar  year  i 

Vg.  i= Volume  of  gasoline  produced  or 
imported  during  raWwUf  year  i 

i=each  year,  1990  throo^  19»3,  ibr 
which  a  blendstock-to-gasoline  ratio 
is  calculated  under  paragraph  (b)  of 
this  section 

(d)(1)  For  each  averaging  period,  any 
refiner  or  importer  shaU: 

(i)  Determine  the  averaging  period 
blendstock-to-gasoline  ratio  according  to 
the  following  formula: 

V 
BG  =-^ 


Where: 

BGk=Blendstock-to-gasoline  ratio  for  the 

current  averaging  period 
Vb,= Volume  of  applicable  blendstock 

produced  or  imparted  during  the 

averaging  period  and  subsequently 

transferred  to  odiers 
V,= Volume  of  conventional  gasoline, 

reformulated  gasoUne.  and  RBOB 

produced  or  imported  during  the 

averaging  period 

(ii)  For  each  averaging  period  until 
January  1. 1998.  nil#-iilot«  the  peak  year 
blendstock-to-gasoline  ratio  percentage 
change  according  to  the  following 
formula: 


PC.= 


BG,-BG, 
BO. 


xlOO 


Where: 

PC^^Peak  year  blendstock-to-gascdina 
ratio  pereentage  change 

BGi^Blendstock-t»gaaoline  ratio  for  th» 
averaging  period  calculated  under 
paragraph  (dXiKi)  otMa  section 
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BGp=Largest  one  year  blendstock-to- 
gasoline  ratio  calculated  under 
paragraph  (b)  of  this  section 

(2)  Beginning  on  January  1, 1998.  for 
each  averaging  period  any  refiner  or 
inipoiter  shall: 

(i)  Determine  the  running  cumulative 
compliance  period  blendstock-to- 
gasoline  ratio  according  to  the  following 
formula: 


BGC 


Gonp         n 

IV., 


Where: 

BGCconv=Running  ounulative 

compliance  period  blendstock-to- 

gasolini)  ratio 
Vbt.  i= Volume  of  applicable  blendstock 

produce!^,  or  imported  and 

transferred  to  oUiers  during 

averaging  period  i 
V,.  jsVolume  cT  conventional  gasoline, 

reformulated  gasoline,  and  RBOB 

produced  or  imported  during 

averaging  i>eriod  i 
i=The  current  averaging  period,  and 

each  of  the  three  immediately 

preceding  averaging  periods 

(ii)  Calculate  the  cumulative 
blendstock-to-gtsoline  ratio  percentage 
change  accordiiig  to  the  following 
formula: 


PCc  = 


Where: 


BGC       -BGC^ 


BGC 


base 


XlOO 


PCc=C\miulativu  blendstock-to-gasoline 

ratio  percentage  change 
BGCcoinp=Kunning  cumulative 

compliano)  period  blendstock-to- 
gasoline  ratio  as  determined  in 
paragraph  (d)(2)(i)  of  this  section 
BGCtaK=Basel.ne  cumulative 
blendstocK-to-gasoUne  ratio 
calculatetl  under  paragraph  (c]  of 
thissecti3h 
(3)  For  purposes  of  this  paragraph  (d), 
all  applicabi')  blendstocks  produced  or 
imported  shull  be  included,  except 
those  for  which  the  refiner  or  importer 
has  sufficient  e\idence  in  the  form  of 
doctmientation  that  the  blendstocks 
were: 
(i)  Exported: 

(ii)  Used  for  other  than  gasoline 
blending  purposes; 

(iii)  Transferred  to  a  refiner  that  used 
the  blendstock  as  a  "feedstock"  in  a 
refining  process  during  which  the 
blendstock  imderwent  a  substantial 
chemical  or  physical  transformation;  or 

(iv)  Transferred  between  refineries 
which  have  been  grouped  pursuant  to 


§  8  1.101(h)  by  a  refiner  for  the  purpose 
of  ietermining  compliance  imder  this 
sul  part. 

( i){\)  Any  refiner  or  importer  shall 
hai  e  exceeded  the  blendstock-to- 
gas  oline  ratio  percentage  change 
thi  ishold  if: 

(  )  The  peak  year  blendstock-to- 
gaabline  ratio  percentage  change 
cak:ulated  under  paragraph  (d)(l)(ii)  of 
thi  ( section  is  more  than  ten;  or 

I  i)  Beginning  on  January  1. 1998,  the 
ctij  nulative  blendstock-to-gasoline  ratio 
pel  centage  change  calculated  uinder 
pai  agraph  (d)(2)(ii)  of  this  section  is 
m(  re  than  ten. 

2)  Any  refiner  or  importer  that 

ex  :eeds  the  blendstock-to-gasoline  ratio 
pe  centage  change  threshold  shall, 
wiOiout  further  notification: 

f )  Include  all  blendstocks  produced 
or  mported  and  transferred  to  others  in 
its  compliance  calculations  for  two 
avi  raging  periods  beginning  on  January 
1  c  f  the  averaging  period  subsequent  to 
th(  averaging  period  when  the 
ex  :eedance  occurs; 

ii)  Provide  transfer  documents  to  the 
re(  ipient  of  such  blendstock  that 
CO  itain  the  language  specified  at  §  80. 
10  >(b);  and 

iii)  Transfer  such  blendstock  in  a 
mi  nner  such  that  the  ultimate  blender 
of  such  blendstocks  has  a  reasonable 
ba  ;is  to  know  that  suc^  blendstock  has 
be  m  accouinted  for. 

3)  Any  refiner  or  importer  that  has 
pr  iviously  exceeded  the  blendstock-to- 
ga  ;oline  ratio  percentage  change 

thj  eshold,  and  subsequently  exceeds  the 

th  eshold  for  an  averaging  period  and  is 

no  t  granted  a  waiver  piu^uant  to 

ps  ragraph  (f)(2)(i]  of  this  section,  shall, 

w  thout  further  notification,  meet  the 

rei  [uirements  specified  in  paragraphs 

(ef  2)  (i)  throu^  (iii)  of  this  section  for 

foi  ir  averaging  periods,  beginning  on 

Jai  luary  1  of  the  averaging  period 

fo  lowing  the  averaging  period  when  the 

su  Dseouent  exceedance  occurs. 

f)(l)  The  refiner  or  importer 
bli  indstock  accoimting  requirements 
sp  icified  under  peuBgraph  (e)  of  this 
se  :tion  shall  not  apply  hi  the  case  of 
an  y  refiner  or  importer: 

i)  Whose  1990  baseline  value  for  each 
re  [ulated  fuel  property  and  emission 
pf  'formance,  as  determined  in 
ac  :ordance  with  §§  80.91  and  80.92,  is 
let  s  stringent  than  the  anti-dumping 
sti  tutory  baseline  value  for  that 
ps  rameter  or  emissions  performance; 

ii)  Whose  averaging  period 
bli  !ndstock-to-gasoline  ratio,  calculated 
ac  :ording  to  paragraph  (d)(l)(i)  of  this 
se  :tion,  is  equal  to  or  less  than  .0300; 
oi 

iii)  Who  obtains  a  waiver  from  EPA, 
pi  3vided  that  a  petition  for  such  a 


waiver  is  filed  no  later  than  fifteen  days 
following  the  end  of  the  averaging 
period  for  which  the  blendstock-to- 
gasoline  ratio  percentage  change 
threshold  is  exceeded. 

(2)(i)  EPA  may  grant  the  waiver 
referred  to  in  paragraph  (f)(l)(iii)  of  his 
section  if  the  level  of  blendstock 
production  was  the  result  of  extreme  or 
imusual  circumstances  (e.g.,  a  natural 
disaster  or  act  of  God)  which  tlearly  are 
outside  the  control  of  the  refiner  or 
importer,  and  which  could  not  have 
been  avoided  by  the  exercise  of 
prudence,  diUgence,  and  due  care. 

(ii)  Any  petition  filed  uinder 
paragraph  (f)  of  this  section  shall 
include  information  which  describes  the 
extreme  or  unusual  circumstance  which 
caused  the  increased  volume  of 
blendstock  produced  or  imported,  the 
steps  taken  to  avoid  the  circumstance, 
and  the  steps  taken  to  remedy  or 
mitigate  the  effect  of  the  circumstance. 

(g)  Notwithstanding  the  requirements 
of  paragraphs  (a)  through  (f)  of  this 
section,  any  refiner  or  importer  that 
transfera  appUcable  blendstock  to 
another  refiner  or  importer  with  a  less 
stringent  baseline  requirement,  either 
directly  or  indirectly,  for  the  purpose  of 
evading  a  more  stringent  baseline 
requirement,  shall  include  such 
blendstock(s)  in  determining 
compliance  with  the  appUcable 
requirements  of  this  subpart. 

§  80.1 03    Registration  of  rafiners  and 
Importers. 

Any  refiner  or  importer  of 
conventional  gasoUne  must  register  with 
the  Administrator  in  accordance  with 
the  provisions  specified  at  §  80.76. 

§80.104    Record  iteeping  requirentents. 

Any  refiner  or  importer  shall  maintain 
records  containing  the  information  as 
required  by  this  section. 

(a)  Beginning  in  1995,  for  each 
averaging  period: 

(1)  Documents  containing  the 
information  specified  in  paragraph  (a)(2) 
of  this  section  shall  be  obtained  for: 

(1)  Each  batch  of  conventional 
gasoline,  and  blendstock  if  blendstock 
accounting  is  required  imder 
§  80.102(e)(2);  or 

(ii)  Each  batch  of  blendstock  received 
in  the  case  of  any  refiner  that 
determines  compliance  on  the  basis  of 
blendstocks  properties  imder 
§  80.101(b)(3). 

(2)(i)  Tne  results  of  tests  performed  in 
accordance  with  §  80.101(i); 

(ii)  The  volimie  of  the  batch; 

(ill)  The  batch  number, 

(iv)  The  date  of  production, 
importation  or  receipt; 

Cv)  The  designation  regarding  whether 
the  batch  is  sxmuner  or  winter  gasoUne; 
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(vi)  The  product  transfer  docimients 
for  any  conventional  gasoline  produced 
or  imported; 

(vii)  The  product  transfer  documents 
for  any  conventional  gasoline  received; 

(viii)  For  any  gasoline  blendstocks 
received  by  or  transferred  from  a  refiner 
or  importer,  documents  that  reflect: 

(A)  The  identification  of  the  product; 

(B)  The  date  the  product  was 
transferred;  and 

(C)  The  volimie  of  product; 

(ix)  In  the  case  of  any  refinery- 
produced  or  imported  products  listed  in 
§  80.102(a)  that  were  transferred  for 
other  than  gasoline  blending  purposes, 
documents  which  demonstrate  that 
other  purpose;  and 

(x)  In  the  case  of  oxygenate  that  is 
added  by  a  person  other  than  the  refiner 
or  importer  under  §  80.101(d)(4)(ii)(B), 
documents  that  support  the  volimie  of 
oxygenate  claimed  by  the  refiner  or 
importer,  including  the  contract  with 
the  oxygenate  blender  and  records 
relating  to  the  audits,  sampling  and 
testing,  and  inspections  of  the  oxygenate 
blender  operation. 

(b)  Any  refiner  or  importer  shall 
retain  the  documents  required  in  this 
section  for  a  period  of  five  years  from 
the  date  the  conventional  gasoline  or 
blendstock  is  produced  or  imported, 
and  deliver  such  documents  to  the 
Administrator  of  EPA  upon  the 
Administrator's  request. 

$80,105    Reporting  requirements. 

(a)  Beginning  with  the  1995  averaging 
period,  and  for  each  subsequent 
averaging  period,  any  refiner  for  each 
refinery  or  group  of  refineries  at  which 
any  conventional  gasoline  is  produced, 
and  any  importer  that  imports  any 
conventional  gasoUne,  shall  submit  to 
the  Administrator  a  report  which 
contains  the  following  information: 

(1)  The  total  gallons  of  conventional 
gasoline  produced  or  imported; 

(2)  The  total  gallons  of  appUcable 
blendstocks  produced  or  imported  and 
transferred  to  others; 

(3)  The  total  gallons  of  blendstocks 
included  in  compliance  calculations 
pursuant  to  §  80.102(e)(2); 

(4)  The  average  exhaust  benzene 
emissions,  sulfur,  olefins  and  T90  if 
using  the  Simple  Model:  exhaust 
benzene  emissions  if  using  the  optional 
Complex  Model;  or  exhaust  toxic 
emissions  and  NOx  emissions  if  using 
the  Complex  Model,  as  appUcable, 
calculated  in  accordance  with  §80.101; 

(5)  The  following  information  for  eadi 
batch  of  conventional  gasoline  or  batch 
of  blendstock  included  under  paragraph 
(a)  of  this  section: 

(i)  The  batch  number; 

(ii)  The  date  of  production; 


(iii)  The  volume  of  the  batch; 

(iv)  The  grade  of  gasoline  produced 
(i.e.,  premium,  mid-grade,  or  regular); 
and 

(v)  The  properties,  pursuant  to 
§80.101(1);  and 

(6)  Such  other  information  as  EPA 
may  require. 

(b)  The  reporting  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  in  the  case  of  any  conventional 
gasoline  or  gasoline  blendstock  that  is 
excluded  from  a  refiner's  or  importer's 
compUance  calculation  pursuant  to 

§  80.101(e). 

(c)  For  each  averaging  period,  each 
refiner  and  importer  shall  cause  to  be 
submitted  to  the  Administrator  of  EPA, 
by  May  30  of  each  year,  a  report  in 
accordance  with  the  requirements  for 
the  Attest  Engagements  of  §§  80.125 
through  80.131. 

(d)  The  report  required  by  paragraph 
(a)  of  this  section  shall  be: 

(1)  Submitted  on  forms  and  following 
procedures  specified  by  the 
Administrator  of  EPA; 

(2)  Submitted  to  EPA  by  the  last  day 
of  February  each  year  for  the  prior 
calendar  year  averaging  period;  and 

(3)  Signed  and  certified  as  correct  by 
the  owner  or  a  responsible  corporate 
officer  of  the  refiner  or  importer. 

§  80.1 06    Product  transfer  documents. 

(a)(1)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
conventional  gasoline,  the  transferor 
shall  provide  to  the  transferee 
documents  which  include  the  following 
information: 

(i)  The  name  and  address  of  the 
transferor: 

(ii)  The  name  and  address  of  the 
transferee; 

(iii)  The  volume  of  gasoline  being 
transferred; 

(iv)  The  location  of  the  gasoline  at  the 
time  of  the  transfer; 

(v)  The  date  of  the  transfer; 

(vi)  In  the  case  of  transferors  or 
transferees  who  are  refiners  or 
importers,  the  EPA-assigned  registration 
number  of  those  persons;  and 

(vii)  The  foUowing  statement:  "This 
product  does  not  meet  the  requirements 
for  reformulated  gasoline,  and  may  not 
be  used  in  any  reformulated  gasoline 
covered  area." 

(2)  The  requirements  of  paragraph 
(a)(1)  of  this  section  apply  to  product 
that  becomes  gasoline  upon  the  addition 
of  oxygenate  only. 

(b)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
blendstock  that  has  been  included  in  the 
refiner's  or  importer's  compUance 
calculations  under  §  80.102(e)(2).  the 
transferor  shall  provide  to  the  transferee 


documents  which  include  the  followmg 
statement:  "For  purposes  of  the  Anti- 
Dumping  requirements  under  40  CFR 
Part  80,  Subpart  E.  this  blendstock  has 
been  accounted  for  by  the  refiner  that 
produced  it,  and  must  be  excluded  from 
any  subsequent  compliance 
calculations." 

§§8ai07-80.124   [Reserved] 
Subpart  F— Attest  EngageiiMnts 

§80.125   Attest  engagements. 

(a)  Any  refiner,  importer,  and 
oxygenate  blender  subject  to  the 
requirements  of  this  subpart  F  shall 
engage  an  independent  certified  pubUc 
accountant,  or  firm  of  such  accountants 
(hereinafter  referred  to  In  this  subpart  F 
as  "CPA"),  to  perform  an  agreed-upon 
procedures  attestation  engagement  of 
the  underlying  documentation  that 
forms  the  basis  of  the  reports  by 
§§80.75  and  80.104. 

(b)  The  CPA  shall  perform  the 
attestation  engagements  in  accordance 
with  the  Statements  on  Standards  for 
Attestation  Engagements. 

(c)  The  CPA  may  complete  the 
requirements  of  this  subpart  F  with  the 
assistance  of  internal  auditora  who  are 
employees  or  agents  of  the  refiner, 
importer,  or  oxygenate  blender,  so  long 
as  such  assistance  is  in  accordance  with 
the  Statements  on  Standards  for 
Attestation  Engagements. 

(d)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  any 
refiner,  importer,  or  oxygenate  blender 
may  satisfy  the  requirements  of  this 
subpart  F  if  the  requirements  of  this 
subpart  F  are  completed  by  an  auditor 
who  is  an  employee  of  the  refiner, 
importer,  or  oxygenate  blender, 
provided  that  such  employee: 

(1)  Is  an  internal  auditor  certified  by 
the  Institute  of  Internal  Auditors,  Inc. 
(hereinafter  referred  to  in  this  subpart  F 
as  "OA");  and 

(2)  Completes  the  internal  audits  in 
accordance  with  the  Codification  of 
Standards  for  the  Professional  Practice 
of  Internal  Auditing. 

(e)  Use  of  a  CPA  or  CIA  who  is 
debarred,  suspended,  or  proposed  for 
debarment  pursuant  to  the 
Govemmentwlde  Debarment  and 
Suspension  Regulations,  40  CFR  Part  32, 
or  the  Debarment,  Suspension,  and 
IneligibiUty  Provisions  of  the  Federal 
Acquisition  Regulations,  48  CFR  part  9, 
subpart  9.4,  shall  be  deemed  in 
noncompliance  with  the  requirements 
of  this  section. 

(f)  The  following  documents  are 
Incorporated  by  reference:  the 
Statements  on  Standards  for  Attestation 
Engagements,  Codification  of 
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Statements  on  Auditing  Standards, 
written  by  the  American  Institute  of 
Certified  Public  Accountants,  Inc.,  1991, 
and  published  by  the  Commerce 
Clearing  House,  Inc.,  Identification 
Number  059021,  and  the  Codification  of 
Standards  for  the  Professional  Practice 
of  Internal  Auditing,  written  and 
published  by  the  Iiistitute  of  Internal 
Auditors,  Inc.,  1989,  Identification 
Number  ISBN  0-89413-207-5.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
Statements  on  Standards  for  Attestation 
Engagements  may  be  obtained  from  the 
American  Institute  of  Certified  Public 
Accountants,  Inc.,  1211  Avenue  of  the 
Americas,  New  York,  New  York  10036, 
and  copies  of  the  Codification  of 
Standards  for  the  Professional  Practice 
of  Internal  Auditing  may  be  obtained 
fiom  the  Institute  of  Internal  Auditors, 
Inc.,  249  Maitland  Avenue,  Altamonte 
Springs,  Florida  32701-4201.  Copies 
may  be  inspected  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Air  Docket,  401  M  Street. 
SW.,  Washington,  DC.,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington  DC. 

§80.126    Definitions. 

The  following  definitions  shall  apply 
for  the  purposes  of  this  subpart  F: 

(a)  Averaging  compliance  records 
shall  include  the  calculations  used  to 
determine  compliance  with  relevant 
standards  on  average,  for  each  averaging 
period  and  for  each  quantity  of  gAgnlino 
for  which  standards  must  be  achieved 
separately. 

(b)  Credit  trading  records  shall 
include  worksheets  and  EPA  reports 
showing  actual  and  complying  totals  for 
oxygen  and  benzene;  credit  calculation 
worksheets;  contracts;  letter  agreements; 
and  invoices  and  other  dociunentation 
evidencing  the  transfer  of  credits. 

(c)  Designation  records  shall  include 
laboratory  analysis  reports  that  identify 
whether  gasoline  meets  the 
requirements  for  a  given  designation; 
operational  and  accoimting  reports  of 
product  storage;  and  product  transfer 
dooiments. 

(d)  Oxygenate  blender  records  shall 
include  laboratory  analysis  reports;      * 
refiner,  importer  and  oxygenate  blender 
contracts;  quality  assurance  program 
records;  product  transfer  documents; 
oxygenate  purchasing,  inventory,  and 
usage  records;  and  daily  tank  inventory 
gauging  reports,  meter  tickets,  and 
product  transfer  documents. 

(e)  Product  transfer  documents  shall 
include  docimients  that  reflect  the 


trans  erof  o%vnershipor  {^ysical 
custo  ly  of  gasoline  or  blendstock, 
inclu  ling  invoices,  receipts,  bills  of 
ladin  ;,  manifests,  and  pipeline  tickets. 

(f)  I  tender  means  the  physical 
trans  sr  of  custody  of  a  volume  of 
gasol  ne  or  other  petroleum  product  all 
of  wl  ich  has  the  same  identification 
(refoi  nulated  gasoline,  conventional 
gasol  ne,  RBOB,  and  other  non-finished 
gasol  ne  petroleum  products),  and 
characteristics  (time  and  place  of  use 
restri  :tions  for  reformulated  gasoline). 

(g)  Volume  records  shall  include 
sunrn  [aries  of  gasoUne  produced  or 
impa  ted  that  accoimt  for  the  volume  of 
eadi  ype  of  gasoline  produced  or 
impo  ted.  The  volumes  shall  be  based 
on  ta  ik  gauges  or  meter  reports  and 
temp  srature  adjusted  to  60  degrees 
Fahit  nheit. 


In 
the 


(a) 
such 


usm( 


size 


No.il 


§  00.1  !7    Sample  sin  guidelines. 

lerforming  the  attest  engagement, 
a  iditor  shall  sample  relevant 

popu  ations  to  which  agreed-upon 
"ures  will  be  applied  using  the 

meth  )ds  specified  in  this  section,  which 

shall  constitute  a  representative  sample. 
Sample  items  shall  be  selected  in 
1  way  as  to  comprise  a  simple 

rand<  m  sample  of  each  relevant 

popu  ation;  and 
(b)  Sample  size  shall  be  determined 
one  of  the  following  options: 
Option  1 .  Determine  the  sample 
1  sing  the  follov^g  table: 


Sample  Size,  Based  Upon 
PopuuTiON  Size 


I  population  (N) 


66  anb  larger 
41-6! 
26-^ 
0-25 


Sample  size 


29 
25 
20 
N  or  1 9,  tMhichever  is 

sfTtaHer. 


(2)  Option  2.  Determine  the  sample 
size  a  such  a  manner  that  the  sample 
size  s  equal  to  that  which  would  result 
by  ui  ing  the  following  parameters  and 
stanc  ard  statistical  methodologies: 

Conf  denoe  Level— 95% 

Expe  aed  Error  Rate — 0% 

Max  naum  Tolerable  Error  Rate— 10% 

(3)  Option  3.  The  auditor  may  use 
some  other  form  of  sample  selection 
and/i  tr  some  other  method  to  determine 
the  s  imple  size,  provided  that  the 
resul  ting  sample  affords  equal  or  better 
streiKth  of  inference  and  &eed<na  from 
bias  as  compared  with  paragraphs  (b)(1) 
and  2)  of  this  section),  and  that  the 
audi  or  summarizes  the  substitute 
metl  ods  and  clearly  demonstrates  their 
equi  'alence  in  the  final  report  on  the 
audi  . 


S8Q.128    Agrssd  upon  procsdurss for 
rsfinsfs  SBd  ifnportBfs. 

The  following  are  the  minimum  attest 
procedures  that  shall  be  carried  out  for 
each  refinery  and  importer.  Agreed 
upon  procedures  may  vary  from  the 
procedures  stated  in  this  section  due  to 
the  nature  of  the  refiner's  or  importer's 
business  or  records,  provided  that  any 
refiner  or  importer  desiring  to  modify 
procedures  obtains  prior  approval  fi-om 
EPA. 

(a)  Read  the  refiner's  or  importer's 
reports  filed  with  EPA  for  the  previous 
year  as  required  by  §§  80.75  and  80.105. 

(b)  Obtain  a  gasoline  inventory 
reconciliation  analysis  for  the  current 
year  fi-om  the  refiner  or  imports  which 
includes  reformulated  gasoline,  RBOB, 
conventional  gasoline,  and  non- 
finished-gasoUne  petroleum  products. 

(1)  Test  the  mathematical  accuracy  of 
the  calculations  contained  in  the 
analysis. 

(2)  Agree  the  beginning  and  ending 
inventories  to  the  refiner's  or  importer's 
perpetual  inventory  records. 

(c)  Obtain  separate  listings  of  all 
tenders  during  the  current  year  of 
reformulated  gasoline,  RBOB, 
conventional  gasoline,  and  non- 
finished-gasoUne  petroleum  products. 

(1)  Test  the  mathematical  accuracy  of 
the  calculations  contained  in  the 
listings. 

(2)  Agree  the  listings  of  tenders' 
voliunes  to  the  gasoline  inventory 
recondliaticHi  in  paragraph  (b)  of  this 
section. 

(3)  Agree  the  listings  of  tenders' 
volumes,  where  applicable,  to  the  EPA 
reports. 

(d)  Select  a  representative  sample 
fi-om  the  listing  of  reformulated  gasoline 
tenders,  and  for  this  sample: 

(1)  Agree  the  volumes  to  the  product 
transfer  documents; 

(2)  Compare  the  product  transfer 
documents  designation  for  consistency 
with  the  time  and  place,  and 
compliance  model  designations  for  the 
tender  (VOC-controlled  or  non-VOC- 
controUed,  VOC  region  for  VOC- 
controlled.  OPRG  versus  non-OPRG. 
summer  or  winter  gasoline,  and  simple 
or  complex  model  certified);  and 

(3)  Trace  back  to  the  batch  or  batches 
in  which  the  gasoline  was  produced  or 
imported.  Obtam  the  refiner's  or  . 
importer's  internal  laboratory  analyses 
for  each  batch  and  compare  such 
analyses  for  consistency  with  the 
analyses  results  reported  to  EPA  and  to 
the  time  and  place  designations  for  the 
tend^^'s  product  transfer  documents. 

(e)  Select  a  representative  sample 
fiom  the  listing  of  RBOB  tenders,  and 
for  this  sample: 
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(1)  Agree  the  volumes  to  the  original 
product  transfer  documents; 

(2)  Determine  that  the  reqmsite 
contract  was  in  place  %vith  the 
downstream  blender  designating  the 
required  blending  procedures,  or  that 
the  refiner  or  importer  accounted  for  the 
RBOB  using  the  assumptions  in 

S  80.72(a)(9); 

(3)  Review  the  product  transfer 
docvunents  for  the  indication  of  the  type 
and  amount  of  oxygenate  required  to  be 
added  to  the  RBOB; 

(4)  Trace  back  to  the  batch  or  batches 
in  which  the  RBOB  was  produced  or 
imported.  Obtain  refiner's  or  Importer's 
internal  lab  analysis  for  each  batch  and 
agree  the  consistency  of  the  type  and 
volume  of  oxygenate  required  to  be 
added  to  the  RBOB  with  that  indicated 
in  apphcable  tender's  product  transfer 
documents;  and 

(5)  Agree  the  sampling  and  testing 
fi«quency  of  the  refiner's  or  importer's 
downstream  oxygenated  blender  quaUty 
assurance  program  with  the  sampling 
and  testing  rates  as  required  in  §  80.72. 

(0  Select  a  representative  sample  of 
reformulated  gasoline  and  RBOB 
batches  produced  by  computerized  in- 
line blending,  and  for  this  sample: 

(1)  Obtain  the  composite  sample 
internal  laboratory  analyses  results;  and 

(2)  Agree  the  results  of  the  internal 
laboratory  analyses  to  the  quarterly 
batch  information  submitted  to  the  EPA. 

(g)  Select  a  representative  sample 
fiom  the  listing  of  the  tendera  of 
conventional  gasoline  and  conventional 
gasoline  blendstock  that  becomes 
gasoline  through  the  addition  of 
oxygenate  only,  and  for  this  sample: 

(1)  Agree  the  volimies  to  the  product 
transfer  dociunents; 

(2)  For  a  representative  sample  of 
tendera.  trace  back  to  the  batch  or 
batches  in  which  the  gasoline  was 
produced  or  imported.  Obtain  the 
refiner's  or  importer's  internal 
laboratory  analyses  for  each  batch  and 
compare  such  analyses  for  consistency 
with  the  analyses  results  reported  to 
EPA;  and 

(3)  Where  the  refiner  or  importer  has 
included  oxygenate  that  is  blended 
downstream  of  the  refinery  or  import 
facility  in  its  compliance  calculations  in 
accordance  with  §80.101(d)(4)(ii). 
obtain  a  listing  of  each  downstream 
oxygenate  blending  operation  hora 
which  the  refiner  or  importer  is 
claiming  oxygenate  for  use  in 
compUance  calculations,  and  for  each 
such  operation: 

(i)  Determine  if  the  refiner  or  importer 
had  a  contract  in  place  with  the 
downstream  blender  during  the  period 
oxygenate  was  blended; 


(ii)  Determine  if  the  refiner  or 
importer  has  records  reflecting  that  it 
conducted  physical  inspections  of  the 
downstream  blending  operation  during 
the  period  oxygenate  was  blended; 

(iii)  Obtain  a  listing  bom  the  refiner 
or  importer  of  the  batches  of 
conventional  gasoline  or  conventional 
sub-octane  blendstock,  and  the 
compliance  calculations  for  which 
include  oxygenate  blended  by  the 
downstream  oxygenate  blender,  and  test 
the  mathematical  accuracy  of  the 
calculations  contained  in  this  listing; 

(iv)  Obtain  a  listing  from  the 
downstream  oxygenate  blender  of  the 
oxygenate  blended  with  conventional 
gasoline  or  sub-octane  blendstock  that 
was  produced  or  imported  by  the  refiner 
or  importer.  Test  the  mathematical 
acciuacy  of  the  calculations  in  this 
listing.  Agree  the  overall  oxygenate 
blending  listing  obtained  bora  the 
refiner  or  importer  with  the  listing 
obtained  from  the  downstream 
oxygenate  blender.  Select  a 
representative  sample  of  oxygenate 
blending  listing  obtained  fiom  the 
downstream  oxygenate  blender,  and  for 
this  sample: 

(A)  Using  product  transfer  documents, 
determine  if  the  oxygenate  was  blended 
with  conventional  gasoline  or 
conventional  sub-octane  blendstock  that 
was  produced  by  the  refin«-  or  imported 
by  the  importer;  and 

(B)  Agree  the  oxygenate  volume  with 
the  refiner's  or  importer's  listing  of 
oxygenate  claimed  for  this  gasoline; 

(v)  Obtain  a  listing  of  the  sampling 
and  testing  conducted  by  the  refiner  or 
importer  over  the  downstream 
oxygenate  blending  operation.  Select  a 
representative  sample  of  the  test  results 
fiom  this  Usting,  and  for  this  sample 
agree  the  tested  oxygenate  volume  with 
the  oxygenate  use  listings  from  the 
refiner  or  importer,  and  fiom  the 
oxygenate  blender;  and 

(vi)  Obtain  a  copy  of  the  records 
reflecting  the  refiner  or  importer  audit 
over  the  downstream  oxygenate 
blending  operation.  Review  these 
records  for  indications  that  the  audit 
included  review  of  the  overall  volumes 
and  type  of  oxygenate  purchased  and 
used  by  the  oxygenate  blender  to  be 
consistent  with  the  oxygenate  claimed 
by  the  refiner  or  importer  and  that  this 
oxygenate  was  blended  with  the 
refiner's  or  importer's  gasoline  or 
blending  stock. 

(h)  In  the  case  of  a  refiner  or  importer 
that  is  not  exempt  fiom  blendstock 
tracking  under  §  80.102(f): 

(1)  Obtain  listings  for  those  tenders  of 
non-finished-gasoline  classified  by  the 
refiner  or  importer  as: 


(i)  Applicable  blendstock  which  is 
included  in  the  refiner's  or  importer's 
blendstock  tracking  calctilations 
pursuant  to  $  80.102(b)  thrtnigh  (d); 

(ii)  Applicable  blendstock  which  is 
exempt  pursuant  to  §  80.102(d)(3)  fiom 
inclusion  in  the  refiner's  Qr  importer's 
blendstock  tracking  calculations 
pursuant  to  $  80.102  (b)  through  (d);  and 

(iii)  All  other  non-finished-gasoUne 
petroleum  products. 

(2)  Test  the  mathematical  accuracy  of 
the  calculations  contained  in  the 
analysis. 

(3)  Agree  the  listings  of  tenders' 
volimies  to  the  gasoline  inventory 
reconciliation  in  paragraph  (b)  of  this 
section. 

(4)  Agree  the  EPA  report  for  the 
volume  classified  as  applicable 
blendstock  pursuant  to  the  requirements 
of  §80.102. 

(5)  Select  a  representative  sample 
fiom  the  listing  of  applicable  blendstock 
which  is  reported  to  EPA,  and  for  such 
sample: 

(i)  Agree  the  volumes  to  records 
supporting  the  transfer  of  the  tender  to 
another  person;  and 

(ii)  Trace  back  to  the  batch  or  batches 
in  which  the  non- finished-gasoline 
petroleum  product  was  produced  or 
imported.  Obtain  the  refiner's  or 
importer's  internal  laboratory  analysis 
for  each  batch  and  compare  such 
analysis  for  consistency  with  the 
product  type  assigned  by  the  refiner  or 
importer  (e.g.,  reformate,  light  coker 
naphtha,  etc.),  and  that  this  product 
type  is  included  in  the  appUcable 
blendstock  list  at  §80. 102(a). 

(6)  Select  a  representative  sample 
fiom  the  listing  of  applicable  blendstock 
which  is  exempt  fiom  inclusion  in  the 
blendstock  tracking  report  to  EPA,  and 
for  such  sample: 

(i)  Agree  the  volumes  to  records 
supporting  the  transfer  of  the  tender  to 
another  person; 

(ii)  Trace  back  to  the  batch  or  batches 
in  which  the  non-finished-gasoline 
petroleiun  product  was  produced  or 
imported.  Obtain  the  refiner's  or 
importer's  internal  laboratory  analysis 
for  each  batch  and  compare  such 
analysis  for  consistency  with  the 
product  type  assigned  by  the  refiner  or 
importer  (e.g.,  reformate,  light  coker 
naphtha,  etc.),  and  that  this  product 
type  is  included  in  the  applicable 
blendstock  fist  at  §  80.102(a);  and 

(iii)  Obtain  the  dociunents  that 
demonstrate  the  purpose  for  which  the 
product  was  used,  and  agree  that  the 
documented  purpose  is  one  of  those 
specified  at  §  80.102(d)(3). 

(7)  Select  a  representative  sample 
from  the  listing  of  all  other  non- 


finished-gasoline  petroleum  products, 
and  fw  such  sample: 

(i)  Agree  the  volumes  to  records 
supporting  the,transfer  of  the  tender  to 
another  person; 

(ii)  Trace  back  to  the  batch  or  batches 
in  which  the  non-finished-gasoline 
petroleum  product  was  produced  or 
imported.  Obtain  the  refiner's  or 
importer's  internal  laboratory  analysis 
for  each  batch  and  compare  such 
analysis  for  consistency  with  the 
product-type  assigned  by  the  refiner  or 
importer  (e.g.,  alkylate,  isobutane.  etc.), 
and  agree  that  this  product  type  is 
excluded  from  the  applicable 
blendstock  list  at  §  80.102(a). 

(i)  In  the  case  of  a  refiner  or  importer 
required  to  account  for  blendstocks 
produced  or  imported  under 
§8(5.102(e)(2): 

(1)  Obtain  listings  for  those  tenders  of 
non-finished-gasoline  tenders  classified 
by  the  refiner  or  importer  as: 

(i)  Blendstock  wmch  is  included  in 
the  compliance  calculations  for  the 
refinery  or  importer;  and 

(ii)  All  other  non-finished-gasoline 
petroleum  products; 

(2)  Test  tne  mathematical  accuracy  of 
the  calculations  contained  in  the  Hstings 
under  paragraph  (i)(l)  of  this  section; 

(3)  Agree  the  listings  of  tenders' 
volumes  to  the  gasoline  inventory 
reconciliation  in  paragraph  (b)  of  this 
section; 

(4)  Select  a  representative  sample 
from  the  listing  of  blendstock  tenders 
which  are  included  in  the  compliance 
calculations  for  the  refinery  or  importer, 
and  for  such  sample: 

(i)  Agree  the  volumes  to  records 
supporting  the  transfer  of  the  tender  to 
another  person; 

(ii)  Review  the  product  transfer 
documents  for  the  statement  indicating 
the  blendstock  has  been  accounted-for, 
and  jnay  not  be  included  in  another 
party's  compliance  calculations;  and 

(iii)  Trace  back  to  the  batch  or  batches 
in  which  the  blendstock  was  produced 
or  imported.  Obtain  the  refiner's  or 
importer's  internal  laboratory  analyses 
for  each  batch  and  compare  such 
analyses  for  consistency  with  the 
analyses  results  reported  to  EPA;  and 

(5)  Select  a  representative  sample 
from  the  listing  of  tenders  of  non- 


finishe  1-gasoline  petroleum  products 
that  an  excluded  from  the  refiner's  or 
import  ir's  compliance  calculations,  and 
for  sue  I  sample  confirm  that  documents 
demon  itrate  the  petroleum  products 
were  u  ed  for  a  purpose  other  than  the 
iiuc  ion  of  gasoline  within  the 
States. 


proi 
United 


9  80,1 21     A^reeQ  upon  proceoures  for 
downs!  earn  oxygenaAe  Menders. 

The  oUowing  are  the  procedures  to 
be  carr  ed  out  at  each  oxygenate 
blendii  ,g  facility  that  is  subject  to  the 
require  ments  of  this  subpart  F: 

(a)  R  sad  the  blenders  reports  filed 
with  tt  B  EPA  for  the  previous  year  as 
reouir*  i  by  §80.75. 

(d)  G  jtain  a  material  balance  analysis 
simmu  rizing  receipts  of  RBOB  and 
ox)'gen  ate  to  the  blender,  and  the 
delivei  ies  of  reformulated  gasoline  from 
the  ble  ider. 

(1)  T  ;st  the  mathematical  accuracy  of 
the  cal  :ulations  contained  in  the 
analvs  s. 

(2)  A  gree  the  beginning  and  ending 
invent(  ry  to  the  blender's  perpetual 
invent!  iry  records. 

(3)  A  gree  the  analysis,  where 
applici  ble,  to  the  EPA  reports. 

(c)  G  itain  a  listing  of  all  RBOB 
receipt ;  for  the  previous  year. 

(1)  T  3St  the  mathematical  accuracy  of 
the  vol  mietric  calculations  contained  in 
the  list  ng. 

(2)  A  gree  the  voliunetric  calculations 
of  RBC  B  receipts  to  the"  calculations 
contaii  ed  in  the  material  balance 
analvs  s. 

(3J  S  sleet  a  representative  sample  of 
RBOB  eceipts  from  the  listing.  Review 
the  pre  duct  transfer  docrmients  for  the 
indical  ion  of  the  type  and  volume  of 
oxyger  ate  required  to  be  added  to  the 
RBOB. 

(d)  C  btain  a  listing  of  all  reformulated 
gasolii  e  batches  produced  by  the 
blende  -  during  the  previous  yeat. 

(1)  T  »t  the  mathematical  accuracy  of 
the  vo  jmetric  calculations  contained  in 
the  lis(  ing. 

(2)  A  gree  the  volumetric  calculations 
contaii  ed  in  the  listing  to  the 
calcuh  tions  contained  in  the  material 
balanci !  analysis. 

(3)  S  ilect  a  representative  sample  of 
the  bat  :hes  from  the  listing,  and  for 
these  t  atches: 


(i)  Obtain  the  bleoder 's  records  that 
indicate  the  volume  and  type  of 
oxygenate  that  was  blended,  the  vohune 
of  RBOB  that  was  blended  and  the 
product  transfer  documents  for  the 
RBOB,  and  the  internal  lab  analysis 
where  applicable; 

(ii)  Agree  the  consistency  of  the  type 
and  voliune  of  oxygenate  added  to  ibe 
RBOB  with  that  indicated  to  be  added 
in  the  RBOB's  product  transfer 
documents; 

(iii)  Recalculate  the  actual  oxygen 
content  based  on  the  volumes  blended 
and  agree  to  the  report  to  EPA  on 
oxygen; and 

(iv)  Re\'iew  the  time  and  place 
designations  in  the  product  transfer 
documents  prepared  for  the  batch  by  the 
blender,  for  consistency  with  the  time 
and  place  designations  in  the  product 
transfer  documents  for  the  RBOB  (e.g.. 
VOC-controlled  or  non-VOC-controlled, 
VOC  region  for  VOC-controlled,  OPRG 
versus  non-OPRG,  and  simple  or 
complex  model). 

(e)  Agree  the  sampUng  and  testing 
frequency  of  the  blender's  quality 
assiirance  program  with  the  sampling 
and  testing  rates  required  in  §  80.72. 

§80.130    Agreed  upon  procedures  reports. 

(a)  Reports.  (1)  The  CPA  or  CIA  shall 
issue  to  the  refiner,  importer,  or  blender 
a  report  summarizing  the  procedures 
performed  and  the  findings  in 
accordance  with  the  attest  engagement 
or  internal  audit  performed  in 
compliance  with  this  subpart. 

(2)  The  refiner,  importer  or  blender 
shall  provide  a  copy  of  the  auditor's 
report  to  the  EPA  within  the  time 
specified  in  §  80. 75(m). 

(b)  Record  retention.  The  CPA  or  CIA 
shall  retain  all  records  pertaining  to  the 
performance  of  each  agreed  upon 
procedure  and  pertaining  to  the  creation 
of  the  agreed  upon  procedures  report  for 
a  period  of  five  years  from  the  date  of 
creation  and  shall  deliver  such  records 
to  the  Administrator  upon  request. 

§§80.131-80.135    [Reserved] 

(FR  Doc.  94-20  Filed  2-15-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  261  and  262 

RIN  0596-AA75 

Prohibitions;  Law  Enforcement 
Support  Activities 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
provide  a  comprehensive  revision  of  the 
acts  prohibited  on  the  National  Forest 
System  enforced  by  personnel  of  the 
Forest  Service.  These  proposed 
revisions  respond  to  emerging  law 
enforcement  issues,  the  enactment  of 
new  laws,  and  the  promulgation  of  new 
rules  that  have  occurred  since  the 
subject  rules  were  last  revised.  The 
intent  of  these  rules  is  to  adequately 
protect  National  Forest  System 
resources,  the  public  who  uses  the 
National  Forest  System,  and  the 
employees  who  administer  it.  Public 
comment  is  invited. 
DATES:  Comments  must  be  received  in 
writing  by  April  18. 1994. 

ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (5300),  Forest 
Service.  USDA.  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director,  Fiscal  and  Public 
Safety  Staff,  room  605, 1621  North  Kent 
Street,  Arlington,  VA.  during  regular 
business  hours  (8  a.m.  to  4:30  p.m.). 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacic  Gregory,  Law  Enforcement  and 
Investigations  Staff.  (912)  267-2471  or 
Kathryn  Toffenetti.  Office  of  the  General 
Counsel,  Natural  Resources  Division, 
(202)  720-2651. 

SUPPLEMENTARY  INFORMATION: 

Law  Enforcement  Activities  on  the 
National  Forest  System 

Promulgation  of  Rules 

In  order  to  carry  out  the  agency's 
statutory  mission,  it  has  long  been 
necessary  to  promulgate  rules  setting 
forth  those  acts  that  are  prohibited  on 
the  National  Forest  System.  These  rules 
are  integral  to  Forest  Service  efforts  to 
protect  resources,  facilities.employees, 
and  the  public.  The  primary  authority 
for  the  Secretary  to  promulgate  such 
rules  is  found  at  16  U.S.C.  551.  Violators 
of  these  rules  can  be  punished  by 
imprisonment  for  a  term  not  to  exceed 
six  months  and  are  subject  to  a  range  of 
fines  as  a  result  of  the  enactment  of  the 


Federal  RggJatet  /  Vol  59.  Na  32  /  Wednesday,  February  16.  1984  /  Proposed  Rules  7881 


Coi  [iprehensive  Crime  Control  Act  of 
19<  4  (18  U.S.C.  3559.  3571). 

Jur  sdiction  of  National  Forests 

I  oth  Federal  and  State  laws  apply  to 
the  national  forests  (16  U.S.C.  480).  that 
is.  nth  Federal  and  State  criminal  and 
civ  1  jurisdiction  apply  to  persons 
wit  lin  the  national  forests.  Generally. 
Sta  e  enforce  State  laws,  while  Federal 
off  :;ers  enforce  Federal  laws  and 
reg  ilations.  In  most  cases,  the  Forest 
Sei  ^ice  enforces  laws  and  regulations 
relating  to  its  resource  protection 
res  )onsibilities.  Some  prohibitions 
est  blished  in  certain  State  laws  may 
alsi » be  appropriate  subjects  of  Federal 
reg  jlation.  There  are  several  Forest 
Ser  vice  prohibited  acts  that  rely  on  the 
exi  Jtence  of  a  particular  State  law  for 
de:  nition,  for  example.  36  CFR 
26'  .13(i)  prohibits  the  operation  of  any 
vel  icle  off  Forest  Development.  State  or 
Co  mty  roads  "in  violation  of  State  law 
est  iblished  for  vehicles  used  off  roads." 
Th  IS.  in  some  instances,  an  act  or 
om  ission  by  a  national  forest  visitor  may 
be  -egulated  by  both  Federal  and  State 
go  ernments. 

1  orest  officers  cooperate  fully  with 
Ste  te,  local,  and  other  Federal  agencies 
in  executing  their  responsibilities 
rel  ited  to  the  National  Forest  System. 
Wi  h  the  enactment  of  the  Cooperative 
La'  V  Enforcement  Act  in  1971  (16  U.S.C. 
55  a),  the  Forest  Service  has  entered 
int )  reimbursable  agreements  with  some 
St£  te  and  local  agencies  (usually  a 
coi  inty  sheriffs  office)  for  the  protection 
of  )ersons  and  their  property  on  the 
Na  ional  Forest  System  where  the 
ex  stence  of  forest  attractions  and 
fac  ilities  account  for  an  extraordinary 
am  ount  of  visitor  use.  These  agreements 
pn  vide  an  avenue  to  assist  local 
jui  isdictions  that  are  impacted  by  these 
att  actions.  During  the  past  several 
yei  rs,  however,  it  has  become  evident 
thi  t  reimbursement  through  the 
Co  operative  Law  Enforcement  program 
cai  mot  alone  provide  the  le\'el  of 
pn  tection  that  should  be  afforded  the 
pu  )lic  in  Forest  Service  recreation 
an  as.  For  example,  when  a  forest  visitor 
is    ictimized  by  theft  of  personal 
pn  iperty  or  an  assault  and  the  local 
en  orcement  authority  is  unable  to 
rei  pond,  there  are  often  trained  and 
eq  lipped  Forest  Service  law 
en  orcement  personnel  in  the  immediate 
an  a  at  the  time  of  the  incident.  These 
vi(  tims  are  often  assisted  by  Forest 
of  icers  who  initiated  what  action  they 
ca  I.  given  the  current  scope  of  the 
pr  ihibitions. 

N(  ed  For  Revision  of  Rules 

'ursuant  to  Departmental  Regulation 
15  12-1.  the  Forest  Service  has  reviewed 


36  CFR  Part"  261— Prohibitions  and  36 
CFR  Part  262— Law  Enforcement 
Support  Activities  to  determine  their 
current  applicability  in  view  of  new  and 
changing  laws,  conditions,  and  other 
factors  affecting  the  management  of  the 
National  Forest  System,  employees,  and 
the  general  public.  By  letter  of 
September  8, 1987.  the  Chief  of  the 
Forest  Service  asked  each  Regional  and 
Washington  Office  staff  unit  to  review 
the  current  rules  and  to  make 
suggestions  on  any  needed  revisions. 
This  Service-wide  review  has  revealed  a 
need  to  revise  the  rules  in  order  to  more 
effectively  respond  to  recent  changes  in 
laws,  regulations  and  policy,  and 
emerging  law  enforcement  issues. 

Protection  of  Forest  Users  and  Visitors 

Without  exception.  Forest  Service 
regions  cited  an  inadequate  regulatory 
basis  for  conducting  law  enforcement 
activities  in  certain  areas  when  State 
and  local  authorities  are  unable  to 
provide  law  enforcement  services 
associated  with  violations  of  State  or 
local  law  occurring  on  the  National 
Forest  System.  This  situation  occurs  as 
a  result  of  a  number  of  factors,  one  being 
the  inability  of  small  local  law 
enforcement  agencies  to  respond 
quickly  to  all  but  the  most  violent  of 
crimes  against  users  (murder,  rape  and 
othe/assaults).  Many  local  law 
enforcement  agencies  find  that  their 
limited  personnel,  the  distant  location 
of  Forest  Service  areas,  and  the  seasonal 
nature  of  use  these  areas  receive  are 
impediments  to  rapid  response  to 
crimes  committed  on  the  National 
Forest  System.  When  State  and  local 
law  enforcement  units  cannot  respond 
promptly,  and  trained  and  equipped 
Forest  officers  are  at  a  location  where 
persons  need  help  or  encounter  criminal 
activity  affecting  those  persons,  the 
Forest  Service  should  be  in  a  position  to 
render  emergency  assistance.  Because 
Forest  officers  generally  cannot  enforce 
State  laws,  the  agency  needs  rules 
which  will  make  certain  State  crimes 
violations  of  Forest  Service  regulations. 
The  authority  provided  by  16  U.S.C.  551 
allows  regulating  occupancy  and  use 
even  if  such  regulation  is  not  necessary 
for  the  protection  of  forest  resources 
[United  States  v.  Hymans.  463  F.2d  615 
(10th  Cir.  1972)).  To  prohibit,  for      . 
example,  the  theft  of  visitors'  personal 
property  is  a  reasonable  regulation  of 
the  use  of  the  forests  and  should  help 
to  keep  visits  to  the  national  forests 
enjoyable. 

Expanded  Forest  Service  Law 
Enforcement  Authority 

There  is  a  need  to  revise  the 
regulations  to  reflect  expanded 


authority  granted  by  statutes  enacted 
since  the  rules  vrere  last  revised, 
specificatty.  certain  provisiaiis  of  the 
Comprehensive  Crime  Control  Act  of 
1984  (18  U.S.C.  3559.  3571),  and  the 
National  Forest  System  Dreg  Control 
Act  of  ime  as  amended  (16  \J.SX:. 
559b-g). 

Technical  Corrections 

There  is  a  need  to  make  technical 
corrections  in  terminology  and  dtations 
in  several  places  in  the  rules,  inclufhng 
revising  the  Authority  citations  for  both 
parts. 

Felony  Case  Prosecution  Requests 

There  is  a  need  to  incorporate  certain 
statutes  contained  in  the  Federal 
Criminal  Code  into  agency  rules  to 
facilitate  enforcing  such  statutes  as 
misdemeaDors  rathet  than  as  felonies. 
This  will  help  reduce  agency  ielony 
case  prosecution  requests  presented  to 
the  U.S.  Department  of  |ustice  as  well  as 
provide  for  a  speedier  lesolutioa  of 
certain  cases.  Examples  of  these  kinds  of 
cases  include  intimidation  and 
impersonatioa  of  Forest  Service 
employees,  use  of  controlled  substances, 
unauthorized  use  of  Forest  Service 
computer  systems,  and  thefts  of  certain 
government  property  or  resources. 

SectioB-by-SectioD  Analysis  of 
Proposed  Rule 

The  proposed  role  would  amend  two 
parts  of  Chapter  II  of  Title  36  of  the 
Code  of  Federal  Repiktiaas:  Pact  261 — 
Prohibitions,  and  Part  262— Law 
Enforcement  Support  Activities.  A 
sectioB-by-sectioo  discussion  of  the 
changes  pfx>posed  to  each  part  Eollows. 

Part  26J— Prohibitions 

Subpart  A  of  this  part  sets  forth  acts 
and  omissions  that  are  prohibited 
throughout  the  National  Forest  System. 
Subpart  B  grants  authority  to  Regional 
Foresters  and  Forest  Supervisors  to 
issue  orders  and  regulations  prohibiting 
certain  acts  iu  spedBc  areas. 

Subpart  A — Generaf  Prohibitions 

Section  261.1    So^ 

This  section  establishes  when  the 
prohibitions  of  the  subpart  apply.  The 
punctuation  in  paragraphs  (a)il) 
through  taK4l  would  be  revised  to  nudce 
clear  that  the  conditions  set  fc>rth  in 
§  261.1(a)  are  in  the  alternative  (Le.  that 
all  conditions  need  not  apply,  just  any 
one  of  them). 

Paragraph  (a)(3)  currently  provides 
that  the  rules  of  the  subpart  apply  to  an 
act  or  omission  that  affects,  threatens,  or 
endangers  persons  using  the  National 
Forest  System  or  Forest  development 
roads  or  trails  or  persons  engaged  in  the 


protection,  maintenance,  or 
administratien  of  socb.  As  wrritten.  the 
rule  prolecis  Forest  Service  emploirees 
only  when  they  we  engaged  in  their 
duties  and  does  not  apply  9>  situations 
where  Forest  Service  employees  are 
threatened  or  intimidated  during  "ofF- 
duty"  hours  as  a  result  of  an  action 
taken  while  they  were  on  duty.  This 
situation  can  be  remedied  by  revising 
paragraph  (aX3)  to  refer  in  paragraph 
(a)(3)(ii)  to  threats  to  or  endangerment  of 
persons  engaged  in  or  on  account  of  the 
performance  of  official  duties  inchiding 
the  administration  of  the  National 
Forest  System. 

Existing  paragraph  (aM4)  would  be 
revised  to  clarify  that  these  regulations 
apply  within  the  boundaries  of  those 
components  of  the  National  Trails 
System  or  the  National  Wild  and  Scenic 
Rivers  System  that  are  administered  by 
the  Forest  Service. 

A  new  paragraph  (aMS)  would  be 
added  to  provide  the  agency  a  means  of 
protecting  personal  property  of  forest 
us«s  in  the  absence  of  a  response  by 
local  law  enforcement  agencies.  At 
present,  if  a  forest  user  has  personal 
property  stolen  or  damaged  (for 
example,  an  ice  chest  or  sports 
equipment)  the  Forest  Service  must  rely 
on  State  or  local  law  enforcement 
personnel  to  investigate  and  charge  the 
person  responsible.  However,  in  many 
cases,  local  law  enforcement  agencies 
do  not  have  the  resources  to  investigate 
these  cases  in  a  timely  manner,  and 
while  the  Forest  Service  has  authority  to 
investigate  the  case,  it  presently  has  no 
basis  in  its  regulations  for  charging  a 
person  with  misdemeanor  theft.  This  is 
understandably  a  source  of  frustration  to 
forest  visitors  victimized  by  theft, 
especially  when  trained  and  equipped 
Forest  officers  may  be  in  the  area  where 
the  theft  or  incident  occurred  and  are 
able  to  identify  the  f>erson(s> 
responsible.  This  addition  to  the  rule 
would  bridge  this  gap  in  law 
enforcement  in  those  cases  where  local 
law  enforcement  agencies  cannot 
respond  in  a  timely  manner 

Paragraph  (b)  of  existing  §  261  1 
exempts  certain  activities  alfowed  for  by 
statute  that  otherwise  may  be  a  violation 
of  this  part.  The  paragraph  currently 
cites  The  Wilderness  Act  of  1964  and 
the  Mining  Law  of  1872.  The  provisions 
of  other  laws  which  would  also  apply 
are  not  included.  The  paragraph  would 
be  revised  to  make  clear  the  agency's 
intent  to  exempt  from  the  pcohiblions 
of  this  part  any  activity  that  is 
conducted  in  compliance  with  other 
regulations  set  forth  in  chapter  H. 

A  new  paragraph  (cj  would  be  added 
to  make  clear  that  the  existence  of  these 
rules  does  not  prevent  the  Federal 


Government  from  proceeding  with 
necessary  criminal  action  codified  in 
Federal  statutes  rather  than  under  these 
regulations.  This  revision  is  necessary  to 
comport  with  the  feet  that  the  United 
States  Etepartment  of  justice  determines 
when  the  Federal  Covet  mnent  should 
pursue  orminal  sanctions  tmder  Federal 
statute. 

A  new  paragraph  (d)  would  be  added 
to  clarify  that  unless  intent  is  stated  m 
specific  provisions,  strict  Nabihty 
applies  to  these  regulations.  The 
prohibited  acts  set  forth  in  36  CFR  part 
261  are  offenses  in  the  nature  of  neglect 
where  the  law  requires  care,  or  are 
offenses  in  the  nature  of  inaction  where 
the  law  imposes  a  duty  [Morisette  v. 
United  States.  341  U.S.  262  (1952)). 
Such  offenses  "renderlsF  crimmal  a  type 
of  conduct  that  a  reasonable  person 
should  know  is  subject  to  stringent 
public  regulation  and  may  seriously 
threaten  the  community's  health  or 
safety."  [Uparoiav.  United  States.  471 
U.S.  419,  426  (1985)).  Thus,  for 
exampfe,  a  prohibition  of  unauthorized 
hvestock  on  national  forest  land  without 
regard  to  whether  a  person  intended  to 
place  such  Hvestock  there  would  tend  to 
ensure  that  a  person  exercises  dihgence 
to  prevent  resource  damage.  A  person 
should  know  that  the  use  of  Federal 
lands  is  subject  to  stringent  regulation, 
and  that  action  or  inaction  in  violation 
of  such  regulations  can  cause 
irreparable  harm  to  the  public  or  the 
land  and  its  resources. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.1a    Special  Use 
Authorizations.  Contracts  and  Operating 
Plans 

The  term  "operating  plans"  in  the 
heading  and  text  of  this  section  would 
be  changed  to  "plans  of  operations"  in 
order  that  one  standardized  term  can  be 
used  throughout  this  part  to  describe  the 
various  docimients  authorizing  mineral 
related  operations  conducted  pursuant 
to  36  CFR  part  228  or  36  CFR  part  292, 
subpart  D.  The  last  sentence  of  this 
paragraph  would  be  removed  as  it 
duplicates  information  contained  in 
other  parts  of  36  CFR  and  does  not 
pertain  to  law  enforcement  on  the 
National  Forest  System. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.1b    Penalty 

This  section  cturently  states  the 
penalty  for  violating  these  rules  in  the 
words  of  16  U.S.C.  551:  ~Any  violation 
of  the  prohibitions  of  this  part  f261j 
shall  be  punished  by  a  fine  of  not  more 
than  $500  or  imprisonment  for  not  more 
than  six  months  or  both  •  •  •  - 
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However,  the  enactment  of  the 
Comprehensive  Crime  Control  Act  of 
1984,  as  amended,  established 
categories  of  offenses  based  on  the 
maximum  amoimt  of  imprisonment  for 
each  offense  (18  U.S.C.  3559).  Offenses 
with  a  maximum  term  of  six  months  of 
imprisonment,  such  as  those  offenses 
covered  by  these  regulations,  are  now 
considered  "Class  B  Misdemeanors" 
(the  subject  rules  were  formerly 
classifled  as  petty  off^enses,  18  U.S.C. 
3559(a)(7)).  The  statutory  language  of  18 
U.S.C.  3571  prescribes  a  range  of  fines 
for  Class  B  Misdemeanors  depending  on 
specific  circumstances  associated  with 
the  violation.  The  proposed  revision  to 
this  section  reflects  this  statutory 
change  and  provides  for  an  exception  by 
including  the  words  "unless  otherwise 
provided"  which,  for  example,  would 
apply  to  the  enforcement  of  the 
collection  of  fees  authorized  by  the 
Land  and  Water  Conservation  Act  (36 
CFR  281.15).  A  failure  to  pay  such  a  fee 
is  an  infraction,  which  allows  for  a 
range  of  fines  pursuant  to  18  U.S.C. 
3571  but  does  not  allow  for 
imprisonment  of  the  offender. 

No  other  revisions  are  profKised  to 
this  section. 

Section  261.2    Definitions 

Two  existing  definitions  would  be 
revised  and  twelve  new  definitions 
would  be  added  to  conform  to  various 
amendments  that  are  proposed 
elsewhere  in  the  subpart: 

The  term  "Damaging"  would  be 
revised  to  add  the  words  "rut"  and 
"gouge"  to  better  define  damage  to 
roadways  and  property. 

The  last  sentence  ofthe  definition  for 
the  term  '.'National  Forest  System" 
would  be  revised  to  conform  to  the 
definition  established  in  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974  (16  U.S.C. 
1609(a)). 

The  term  "Alcoholic  beverage"  would 
be  added  to  clarify  which  beverages  are 
intended  to  be  covered  in  the 
prohibition  against  possession  and  use 
of  alcoholic  beverages  at  36  CFR 
261.58(bb].  In  the  absence  of  a 
definition  in  this  section,  the  Forest 
Service  has  relied  on  defining  alcoholic 
beverage  by  reference  to  State  law.  The 
intention  was  to  prohibit  possession  of 
all  forms  of  alcoholic  beverages  when 
provided  by  an  order;  yet  in  some  states, 
the  definition  of  alcoholic  beverages 
does  not  include  beer  and  wine.  This 
inconsistent  treatment  of  "alcoholic 
beverage"  in  the  present  rule  can  be 
remedied  by  defining  alcoholic 
beverages  as  'beer.  wine,  distilled 
spirits,  and  any  other  beverage  defined 
as  such  bv  State  law." 


The  term  "Computer"  would  be 
added  to  clarify  the  type  of  machines^ 
coven  d  under  two  new  proposed  rules 
in  36 1  JH  261.9.  The  definition  is  the 
same  I  s  the  dtffinition  at  18  U.S.C.  1030. 

The  term  "Contraband"  would  be 
added  to  support  a  proposed  revision  at 
36  CFll  261.4(c). 

The'iterm  "Controlled  substance" 
would  be  added  so  that  possession  of 
drugs  nay  be  handled  through  a  United 
States  Magistrate  judge  by  the  issuance 
of  a  vi  slation  notice,  rather  than  by 
procei  ding  under  the  simple  possession 
statute  at  21  U.S.C.  844,  which  requires 
either  the  filing  of  a  complaint  or 
infom  ation,  or  indictment  by  a  Federal 
grand  jury.  The  definition  is  the  same  as 
that  u  ed  at  36  CFR  1.4. 

The  terms  "Endangered  species," 
"Thre  itened  species,"  and  "Sensitive 
specie  s"  would  be  added  to  implement 
th{  ru  es  at  36  CFR  261.9  (a)  and  (b). 
Tl  e  CI  irrent  rule  refers  to  these  terms, 
but  d(  es  not  provide  definitions.  The 
propo  ied  rule  defines  Endangered 
specif  s  and  Threatened  species  as  those 
specie  s  designated  as  such  by  the 
Sijcrel  ary  of  the  Interior  or  the  Secretary 
ol  Coi  imerce.  The  proposed  definition 
foi-  Se  isitive  species  is  the  same  as  in 
thi,"  F(  rest  Service  Manual,  section 
2670.  I. 

The  terms  "Guiding"  and  "Outfitting" 
wo  j1(  be  defined  to  indicate  to  the 
pulilii :  and  the  courts  the  intended 
prohi  tited  acts  when  engaging  in  such 
activi  ies  without  a  special  use 
autlio  ization.  The  definitions  proposed 
panilel  those  found  in  the  Forest 
Ser/i(  e  Special  Uses  Handbook  (FSH 
2709.  .1). 

A  c  ;finition  of  the  term 
"In  ir  lidating"  would  be  added  to 
claiif  the  prohibited  acts  covered  by 
this  t(  rm. 

Th(  term  "Plan  of  operations"  would 
be  ad  led  in  order  that  one  standardized 
term  i  an  be  used  throughout  this  part  to 
descr  be  the  various  documents 
ai.tho  rizing  mineral-related  operations 
condi  cted  pursuant  to  36  CFR  part  228 
or  36  :FR  part  292,  subpart  D. 

Th«  term  "Scenic  easement"  would 
be  ad  ied  to  support  two  proposed  rule 
addjt  ons  at  36  CFR  261. 9(i)  and  36  CFR 
261.1  )(r)  which  provide  for  the 
enfor  :ement  of  requirements  or 
prohi  )itions  associated  with  such 
easen  ents. 

Secti(  n  261.3    Interfering  With  a  Forest 
Offia  r,  Volunteer,  or  Human  Resource 
Progr  im  Enrollee  or  Giving  False  Report 
to  a  F  arest  Officer 


As 
proh 
offi 
h 


ce  r 


:urrently  written,  this  section 
i  )its  interference  with  a  Forest 
interference  with  a  volunteer  or 
um^  resource  employee,  and  the 


giving  of  a  false  report  to  a  Forest 
officer.  It  is  proposed  to  revise  the 
section's  heading  to  read  "Interfering 
with  agency  functions"  for  clarity  and 
brevity. 

Existing  paragraph  (a)  would  be 
revised  to  combine  the  two  "Forest 
officer"  and  "volunteer"  interference 
rules  currently  found  at  paragraphs  (a) 
and  (c)  into  a  single  prohibition. 

Existing  paragraph  (b)  would  be 
revised  for  clarity. 

Two  additions  are  proposed  for  this 
section.  A  new  paragraph  (c)  is 
proposed  to  support  on-site  control  of 
tlie  public  and  maintain  order  during 
firefighting,  law  enforcement,  or  other 
operations. 

A  new  paragraph  (d)  is  proposed  to 
prohibit  the  impersonation  of  Forest 
officers,  volimteers,  or  human  resource 
program  enroUees.  At  present,  the  only 
option  available  to  the  agency  is  to 
prosecute  an  impersonation  as  a  felony 
(18  U.S.C.  912).  The  proposed 
regulation  would  provide  the 
opportunity,  where  appropriate,  to  treat 
these  cases  as  misdemeanors,  rather 
than  to  proceed  under  felony  statutes. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.4    Disorderly  Conduct 

The  proposed  changes  to  §  261.4 
result  from  situations  encountered  by 
Forest  officers,  usually  in  developed 
recreation  areas,  that  require  immediate 
attention  such  as  breach  of  the  peace  or 
other  illegal  activity  which,  if  not 
resolved,  threatens  the  health,  safety, 
rights,  or  enjoyment  of  forest  users.    '"* 
Usually,  Forest  officers  encounter  these 
situations  due  to  the  unavailability  of 
State  or  local  authorities  to  patrol 
recreation  areas.  Often  Forest  officers 
are  the  only  recognized  authority  with 
law  enforcement  responsibilities  that 
the  public  may  encounter.  In  other  cases 
where  State  authorities  do  perform 
patrols,  they  may  not  be  in  a  given 
location  when  law  enforcement  action 
must  be  taken,  requiring  Forest  officers 
to  initiate  action  until  the  State  or  local 
authority  can  arrive.  The  above 
scenarios  are  occurring  routinely  in 
some  Forest  Service  recreation  areas, 
and  while  the  agency  has  the  authority 
to  regulate  activity  of  this  nature,  it  has 
no  current  regulations  on  which  to 
support  actions  being  taken  by 
employees. 

The  section  heading  would  be  revised 
to  read  "Public  behavior"  to  encompass 
the  broader  area  of  prohibited  conduct 
included  in  the  proposed  rule. 

Existing  paragraph  (a)  would  be 
revised  to  include  the  words  "or  any 
other  violent  behavior"  in  addition  to 
prohibiting  "fighting." 
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Existing  paragraph  (b)  currently 
prohibits  "offensive,  derisive  or 
annoying  commimication."  The 
proposed  revision  of  this  paragraph  is  a 
narrower  approach,  identifying  with 
more  specficity  the  types  of  language  or 
action  that  is  prohibited  and  adding  the 
element  of  intent  to  cause,  or  knowingly 
or  recklessly  creating  the  risk  of,  public 
alarm,  nuisance,  jeopardy  or  violence. 

Existing  paragraph  (c).  which 
prohibits  making  "statements  or  other 
actions  directed  toward  inciting  or 
producing  imminent  lawless  action" 
would  be  removed,  as  this  provision 
would  be  covered  in  revised  paragraph 
(b). 

A  new  paragraph  (c)  is  proposed  to 
prohibit  the  possession,  selling, 
cultivation,  dispensing,  or  bartering  of 
controlled  substances,  alcoholic 
beverages,  or  contraband  if  such  acts  are 
a  violation  of  State  or  Federal  law. 
While  the  Forest  Service  has  the 
authority  to  investigate  controlled 
substance  violations  under  the  National 
Forest  System  Drug  Control  Act  of  1986, 
as  amended,  and  make  arrests  under 
that  Act,  it  may  not  be  practical  to 
prosecute  all  as  felony  cases,  such  as  the 
possession  of  small  amounts  of 
controlled  substances  intended  for 
personal  use.  Therefore,  the  agency 
proposes  to  establish  a  rule  whieJi 
provides  for  a  misdemeanor  penalty. 
Alcoholic  beverages  have  been  included 
as  the  agency  is  currently  without  a  rule 
prohibiting  underage  consumption  or 
possession  of  alcoholic  beverages  in 
violation  of  State  or  Federal  law  on  the 
National  Forest  System.  Forest  Service 
regions  report  continuing  problems  in 
both  developed  and  undeveloped  areas 
pertaining  to  large  "keg"  parties  and 
other  parties  where  underage  alcoholic 
consumption  is  occurring.  In  many 
cases,  State  and  local  officers  are 
unavailable  to  take  the  necessary 
enforcement  actions  in  order  to  protect 
other  forest  users  who  are  affected  by 
this  problem.  The  rule  would  also 
prohibit  the  possession  of  contraband 
(i.e.  where  the  very  possession  of  an 
item  is  illegal,  as  defined  by  either  State 
or  Federal  law).  Some  examples  of 
included  items  would  be  certain  animal 
parts  or  unregistered  automatic 
weapons. 

A  new  paragraph  (e)  would  be  added 
prohibiting  "being  under  the  influence 
of  any  controlled  substance  or  alcoholic 
beverage,"  if  it  is  a  violation  of  either 
State  or  Federal  law.  This  would  be  a 
companion  rule  with  the  proposed  new 
paragraph  (c)  and  is  needed  for  the  same 
reasons. 

Finally,  new  paragraphs  (f)  and  (g) 
would  be  added  to  allow  for  federal 
prosecutions  of  persons  who  victimize 


forest  visitors  or  other  persons  and  their 
property  on  the  National  Forest  System. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.5    Fire 

One  change  is  proposed  to  this 
section.  As  written,  paragraph  (b) 
prohibits  the  firing  of  tracer  or 
incendiary  ammunition.  The  wording  of 
the  paragraph  requires  that  a  Forest 
officer  must  prove  that  a  person  actually 
"fired"  the  ammunition,  something  that 
is  very  hard  to  do.  Accordingly,  this 
prohibition  would  be  expanded  to 
prohibit  the  possession  of  tracer  or 
incendiiary  ammunition  as  well.  The 
possession  of  tracer  or  incendiary 
ammunition  on  the  National  Forest 
System  can  be  harmful  to  persons  as 
well  as  resources  and  is  clearly  not 
within  the  public  interest.  If  persons  are 
prohibited  from  possessing  such 
ammunition,  there  is  less  likelihood  of 
it  being  fired. 

Section  261.6    Timber  and  Other  Forest 
Products 

Existing  paragraphs  (a)  and  (h)  would 
be  revised  to  include  the  term 
"approved  plan  of  operations"  and 
"permit"  as  exceptions  to  the  stated 
prohibited  acts. 

Paragraph  (c)  currently  prohibits 
removing  timber  or  other  forest  product 
except  to  a  place  designated  for  scaling. 
As  some  forest  products  are  recorded  by 
means  other  than  scaling,  a  proposed 
revision  to  this  paragraph  would  clarify 
that  it  is  prohibited  to  remove  such 
products  except  to  a  place  designated 
for  scaling  or  other  means  of  recording 
by  a  forest  officer. 

Paragraph  (d)  currently  prohibits  the 
marking  of  trees  or  other  forest  products 
to  be  cut  or  removed  in  a  manner 
similar  to  that  employed  by  Forest 
officers.  This  paragraph  would  be 
revised  to  prohibit  the  counterfeit 
marking  of  trees  to  be  left  uncut  on  a 
timber  sale.  During  the  past  2  years,  at 
least  one  Forest  Service  region  has 
encounter  numerous  markings  of 
"leave"  trees  on  timber  sales  that  were 
never  marked  by  Forest  Service 
personnel.  Investigation  or  later 
communication  to  the  agency  by  the 
person(s)  claiming  responsibility 
revealed  that  these  markings  were  made 
to  hamper  Forest  Service  timber  sales 
efforts  by  trying  to  confuse  timber  sale 
purchasers  as  to  which  trees  could  be 
cut  and  which  trees  were  to  be  left. 
Where  this  has  occurred.  Forest  officers 
have  had  to  re-mark  portions  of  timber 
sales  incurring  additional  agency  costs. 

Paragraph  (e),  which  prohibits  the 
removal  or  hauling  of  timber  or  other 
forest  products  unless  it  is  properly 


identified  by  the  terms  of  a  special  use 
authorization  or  contract,  would  be 
revised  for  clarity  by  removing  the  word 
"hauling"  and  adding  in  its  place  the 
words  "transporting"  and  "possessing." 
The  revision  is  needed  to  better  define 
the  offense  and  to  make  clear  that 
possession  of  forest  products  without 
the  proper  identification  as  required  by 
a  special  use  authorization  or  timber 
sale  contract  is  prohibited. 

A  new  paragraph  (i)  is  proposed  to 
prohibit  "altering,  adding,  moving,  or 
removing  any  stamp,  brand,  paint, 
timber  sale  boundary  marker  or  tag,  or 
other  identification  on  any  tree  •  •  • 
previously  marked  or  surveyed  by  a 
Forest  officer  *  *  *."  This  addition  is 
needed  due  to  the  increasing  number  of 
cases  where  legitimate  brands,  paint, 
and  timber  sale  boundary  markers  have 
been  altered,  moved,  or  removed.  In 
pursuing  such  cases,  the  agency  has 
discovered  that  the  current  rules  do  not 
adequately  address  this  practice. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.7    Livestock 

Paragraph  (a)  currently  prohibits 
"placing  or  allowing  unauthorized 
livestock  to  enter  or  to  be  in  the 
National  Forest  System  *  *  *."  In  a 
recent  Ninth  Circuit  Court  of  Appeals 
case  [United  States  v.  Semenza,  835 
F.3d  223  (9th  Qr.  1987)).  the  court 
stated  that  the  inclusion  of  the  words 
"placing"  and  "allowing"  required  the 
government  to  prove  that  the  livestock 
owner  meant  to  violate  this  rule 
intentionally.  This  interpretation  is  not 
consistent  with  the  agency's  intent; 
therefore  paragraph  (a)  would  be  revised 
by  removing  the  words  "placing"  or 
"allowing"  to  make  clear  thai 
unauthorized  livestock  are  prohibited 
without  regard  to  whether  a  person 
intended  to  place  or  allow  such 
livestock  on  National  Forest  System 
lands. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.8    Fish  and  Wildlife 

Paragraph  (a)  currently  prohibits  the 
"hunting,  trapping,  fishing,  catching, 
molesting,  killing,  or  having  in 
possession  any  kind  of  wild  animal, 
birds,  or  fish"  to  the  extent  that  Federal 
or  State  laws  are  violated.  Under  the 
proposed  rule,  this  paragraph  would  be 
expanded  to  include  the  words 
"transporting,  buying,  selling,  bartering, 
or  offering  to  buy"  wild  animals,  birds, 
or  fish  to  cover  additional  activities 
prohibited  by  State  or  Federal  laws 
which  Forest  officers  routinely 
encounter  in  the  field.  The  revision 
would  al.so  add  "shellfish"  to  the 


existing  rule,  as  there  are  several  large 
shellfish  beds  on  the  National  Forest 
System  in  Washington  State,  and  these 
are  not  protected  under  the  current  rule. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.9    Property 

The  heading  of  this  section  would  be 
revised  to  read  "Property  administered 
by  the  Forest  Service"  to  clarify  that  the 
prohibitions  apply  to  United  States 
Government  property  rather  than  to  the 
personal  property  of  a  forest  visitor.  In 
addition,  the  introduction  to  the  section 
would  be  revised  to  state:  "Except  as 
provided  by  special  use  authorization, 
contract,  approved  plan  of  operations, 
or  Federal  law  or  regulation,  the 
following  are  prohibited  *  *  "."This 
revision  is  proposed  so  these 
authorizing  documents  only  have  to  be 
stated  once  in  the  section,  rather  than  in 
each  paragraph. 

Existing  paragraph  (a)  would  be 
revised  and  combined  with  existing 
paragraph  (b)  and  expanded  to  prohibit 
"disturbing,  damaging,  excavating, 
diggings,  removing,  transporting, 
possessing,  buying,  selling,  bartering,  or 
offering  to  buy,  sell,  or  barter  any 
natural  feature  or  other  property  of  the 
United  States."  By  incorporating  this 
change  into  part  261,  the  agency  will  be 
able  to  cite  persons  for  property 
violations  as  misdemeanors  rather  than 
as  felonies  under  the  United  States 
Criminal  Code  (18  U.S.C.  641  and  1361) 
when  appropriate. 

Existing  paragraph  (c)  would  be 
revised  and  combined  with  existing 
paragraph  (d)  and  redesignated  as 
paragraph  (b).  The  paragraph  would  also 
include  a  corollary  addition  of  the 
words  "distiu-faing.  damaging, 
excavating,  digging,  removing, 
transporting,  possessing,  buying,  selling, 
bartering,  or  offering  to  buy,  sell,  or 
barter  any  plant  that  is  classified  as  a 
threatened,  endangered,  or  sensitive 
species."  This  revision  would  replace 
the  terms  "rare"  and  "unique"  with  the 
term  "sensitive"  in  order  to  reflect  a 
change  in  agency  terminology  since 
adoption  of  the  current  rule  (Forest 
Service  Manual,  section  2670.5).  Plants 
that  once  were  identified  as  "rare"  or 
"unique"  have  been  placed  on 
"sensitive"  plant  lists  established  and 
maintained  by  each  Regional  Office  of 
the  Forest  Service. 

Existing  paragraph  (e)  would  be 
redesignated  as  paragraph  (d)  and 
revised  by  adding  the  words  "without 
permission"  to  remove  an  ambiguity  in 
the  current  rule  The  proposed  rule 
would  make  clear  that  employees  and 
contractors  may  be  permitted  to  occupy 
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accordance  with  36  CFR  part  228. 
subparts  A,  C.  or  E.  36  CFR  part  292^ 
subpart  D,  or  a  permit  or  lease  issued  by 
the  Depiartment  of  the  Interior  in 
accordance  with  43  CFR  chapter  II. 
subchapter  C. 

No  other  revisions  aace  propiosed  to 
this  section. 

Section  261.10    Occupancy  and  Use 

The  prohibitions  in  this  section  relate 
to  occupancy  and  use  of  the  National 
Forest  System  by  persons  or  entities 
other  than  the  Forest  Service.  The 
introductory  text  immediately  following 
the  heading  would  be  revised  to  include 
the  same  language  as  proposed  for 
§  261.9  for  the  reasons  outlined  in'that 
section. 

Paragraph  (b)  would  be  revised  for 
clarity  to  include  "residing  upon"  the 
National  Forest  System  as  a  prohibited 
act. 

Paragraph  (c)  would  be  revised  to  add 
the  words  "leasing,"  "merchandise," 
"equipment,"  and  "renting"  to  update 
the  existing  rule  on  activities  prohibited 
without  authorization. 

Paragraph  (d)  would  be  revised  to 
remove  the  prohibition  against  the 
discharge  of  a  firearm  across  or  on  a    . 
Forest  development  road  unless  "any 
person  or  property  is  exposed  to  injury 
or  damage*   *   *."  The  blanket 
prohibition  against  any  discharge  has 
created  a  signi  ficant  problem  in  several 
Forest  Service  regions  as  a  "Forest 
development  road"  includes  closed 
roads,  traffic  service  level  "D"  roads, 
and  other  similar  roads  that  have  little 
or  no  vehicular  use.  Because  of  the 
limited  traffic,  hunting  along  these 
roads  is  not  considered  to  be  a  safety 
problem.  The  proposed  revision  would 
add  a  prohibition  against  the  discharge 
of  a  firearm  from  a  vehicle  and  then 
make  clear  that  the  current  prohibition 
against  discharging  a  firearm  "in  any 
manner  or  place  whereby  any  person  or 
property  is  exposed  to  injury  or  damage 
as  a  result  of  such  discharge  or  use." 
applies  to  any  location  in  the  National 
Forest  System. 

Paragrph  (k)  would  be  revised  to 
change  the  term  "operating  plan"  or 
"plan  of  operations," 

In  addition  to  the  preceding 
amendments,  six  new  provisions  are 
proposed  for  this  section.  A  new 
paragraph  (n)  would  prohibit  the 
payment  of  any  "product,  permit,  fee  or 
service"  by  a  dieck  backed  by 
insufficient  funds.  Several  Assistant 
United  States  Attorneys  have 
recommended  this  addition,  as  the  only 
current  remedy  for  such  practices  is  to 
pursue  them  through  State  courts, 
which  has  not  been  efficient.  There  have 
been  documented  instances  where  the 


same  user  of  a  group-fee  area  or 
campsite,  knowing  that  the  agency  is 
unable  to  initiate  an  efl^ective  collection 
action,  has  vmtten  bad  checks  two  and 
sometimes  three  years  in  a  row. 

A  new  paragraph  (o)  would  prohibit 
anyone  from  charging  or  collecting  fees 
from  persons  using  the  National  Forest 
System,  unless  the  .charge  or  collection 
is  permitted  by  Federal  law.  regulation, 
or  special  use  authorization.  In  the  past 
few  years,  there  have  been  an  increasing 
number  of  cases  where  private 
individuals  were  successful  in  obtaining 
"payments"  from  unsuspecting  forest 
users  for  such  things  as  rafting,  using 
four-wheel-drive  roads,  and  walking 
across  areas  under  special  use 
authorization,  none  of  which  required 
payment  of  a  fee.  This  rule  is  needed  to 
protect  the  public  from  unlawful  fees  by 
providing  a  means  for  pfosecuting  those 
engaging  in  such  schemes. 

A  new  paragraph  (p)  would  be  added 
to  provide  for  the  prosecution  of  a 
failure  to  display  an  authorizing 
document  when  it  is  required  by  the 
document  to  do  so. 

A  new  paragraph  (q)  would  prohibit 
"outfitting  or  guiding"  on  the  National 
Forest  System  without  a  special  use 
authorization  or  in  violation  of  Federal 
or  State  law.  This  proposal  was 
probably  the  addition  most  widely 
requested  by  the  Forest  Service  regions. 
Considerable  problems  have  existed  in 
the  enforcement  of  the  requirement  that 
outfitting  and  guiding  be  conducted 
under  special  use  authorization  due  to 
the  lack  of  a  definition  for  the  two 
activities.  The  approach  taken  in  the 
proposed  rule  is  to  define  "outfitting 
and  guiding"  at  36  CFR  261.2  and  then 
to  prohibit  these  activities  without  a 
special  use  authorization  at  36  CFR 
261.10. 

A  new  paragraph  (r)  would  be  added 
to  prohibit  the  undertaking  of  any 
activity  in  violation  of  the  requirements 
of  a  scenic  easement.  This  is  a 
companion  rule  to  the  proposed  36  CFR 
261 .9(i)  and  is  being  promulgated  for 
the  same  reasons  outlined  in  that 
paragraph. 

No  otner  revisions  are  proposed  to 
this  section. 

Section  261.11     Sanitation 

Existing  paragraph  (b)  would  be 
revised  to  establish  a  general 
prohibition  against  litering.  The  current 
text  provides  that  a  Forest  officer  may 
take  action  only  against  persons  who 
leave  "litter  m  an  exposed  or  unsanitary 
condition."  This  has  proven  insufficient 
to  protect  the  National  Forest  System 
from  littering 

No  other  revsions  are  proposed  to 
this  section. 


Section  261.12    Forest  Development 
Roads  and  Trails 

Existing  paragraph  (a)  would  be 
revised  to  add  the  terms  "contract"  and 
"approved  plan  of  operations"  to  the  list 
of  authorizing  documents,  correcting  an 
unintentional  omission. 

A  new  paragraph  (e)  is  proposed  to 
establish  a  rule  prohibiting  the 
operation  of  a  vehicle  in  violation  of 
State  laws,  posted  signs,  or  traffic 
devices.  Although  local  authorities  are 
relied  on.  when  possible,  to  enforce 
traffic  regulations,  there  are  many  times 
when  it  is  not  possible  or  practical  to 
obtain  their  help,  making  Forest  Service 
enforcement  necessary.  For  example, 
reckless  driving  is  a  matter  that  needs 
immediate  action  when  it  is  spotted  by 
a  trained  and  properly  equipped  Forest 
officer  to  ensure  safe  travel  for  other 
road  users.  Since  State  laws  are 
applicable  to  Forest  development  roads, 
they  could  be  enforced  by  Forest 
officers,  when  necessary,  through 
adoption  of  this  proposed  prohibition. 

The  language  proposed  for  new 
paragraph  (f)  currently  appears  at  36 
CFR  261.54(f),  which  prohibits 
"operating  a  vehicle  carelessly, 
recklessly,  *   *   *  or  in  a  manner  or  at 
a  speed  that  would  endanger  or  be  likely 
to  endanger  any  person  or  property." 
The  paragraph  would  be  removed  from 
subpart  B,  amended  to  clarify  this  is  a 
strict  liability  offense,  and  made  a  part 
of  subpart  A. 

A  new  paragraph  (g)  would  require 
the  use  of  seatbelts.  if  provided  by  the 
manufacturer,  for  occupants  of  vehicles 
traveling  on  Forest  development  roads. 
The  prohibition  would  support  State 
laws  which  require  the  same,  while 
ensuring  safety  and  consistency  by 
relying  on  a  single  rule  that  would 
apply  throughout  the  National  Forest 
System.  Seatbelt  laws  vary  from  State  to 
State.  For  example,  some  states  exempt 
the  passengers  of  certain  classes  of 
vehicles  from  mandatory  seatbelt  usage, 
while  others,  exempt  certain  passengers. 
In  many  areas  on  the  National  Forest 
System,  a  Forest  development  road  can 
cross  State  boundaries.  In  these 
situations,  reliance  on  some  State 
seatbelt  statutes  could  lead  to 
inconsistency  and  confusion.  This 
provision  will  ensure  the  protection 
afforded  by  seatbelts  throughout  the 
National  Forest  System  regardless  of 
individual  State  laws. 

No  other  revisions  are  proposed  to 
this  section. 

Section  261.13     Use  of  Vehicles  Off 
Roads 

Several  changes  are  proposed  to  this 
section. 


Existing  paragraph  (a)  would  be 
revised  to  clarify  the  current  "valid 
license"  requirement  by  referring  to  a 
"valid  operator's  license  or  permit."  if 
required  by  State  law. 

Existing  paragraph  (e)  would  be 
removed  as  the  prohibition  is  included 
in  the  proposal  for  §  261.4(e). 

Existing  paragraph  (f)  would  remain 
unchanged  but  redesignated  as  (e). 

Existing  paragraph  (g)  would  be 
revised  and  redesignated  as  (0-  The 
paragraph  Would  contain  the  same 
language  as  proposed  for  36  CFR 
261.12(f).  The  revision,  as  proposed  for 
this  section,  would  provide  a  consistent 
approach  in  the  treatment  of  careless 
and  reckless  driving  throughout  the 
National  Forest  System. 

Existing  paragraph  (h)  would  be 
revised  and  redesignated  as  (g).  The  . 
revision  would  better  define  the  current 
prohibition  of  operating  a  vehicle  that 
disturbs  the  land  or  other  resources. 

Existing  paragraph  (i)  would  remain 
unchanged  but  redesignated  as  (h). 

One  additional  provision  is  proposed 
for  this  section.  Many  States  have 
passed  special  registration  requirements 
for  off-road  vehicles.  In  support  of  these 
requirements,  a  new  paragraph  (i)  is 
proposed  to  prohibit  the  operation  of  a 
vehicle  without  displaying  a  license 
plate  or  the  proper  registration,  if  it  is 
required  by  State  law. 

Section  261.14    Developed  Recreation 
Sites 

One  change  is  proposed  to  this 
section. 

A  new  paragraph  (r)  would  be  added 
to  prohibit  the  informal  reservation  or 
"staking-out"  of  camping  units  by  third 
parties.  Unless  campsites  are 
specifically  designated  for  advanced 
reservations,  they  are  intended  to  be 
occupied  on  a  first-come,  first-served 
basis.  The  "staking  out"  of  campsites 
has  become  a  continuing  problem  as 
recreational  use  of  National  Forest 
System  lands  increases  and  is  one  that 
visitors  often  bring  to  the  attention  of 
Forest  officers  for  resolution. 

Section  261.15    Admission,  Recreation 
Use  and  Special  Recreation  Permit  Fees 

This  section  would  be  revised  to 
require  forest  visitors  to  comply  with 
the  "posted  fee  payment  instructions"  al 
developed  sites  and  facilities.  This 
proposed  revision  would  close  a  legal 
gap  in  the  current  rule  which  prohibits 
"failing  to  pay  "  This  change  responds 
to  several  court  decisions  which  have 
held  that  existing  36  CFR  261.15 
requires  payment,  but  does  not  require 
compliance  with  any  other  payment 
instructions  posted  at  each  site 


Section  261.22    Buildings  Used  in 
Furtherance  of  the  Admmistration  of  the 
National  Forest  System  ot  Focest  Service 
Programs 

This  section  would  be  added  to  the 
subpart  to  protect  Forest  Service 
employees  and  facilities.  The  proposed 
addition  paraphrases  the  current 
General  Services  Administration 
building  regulations  at  41  CFR  subpart 
101-20^. 

Subpart  B — ProhibitioRS  in  Areas 
Designated  by  Order 

This  subpart  grants  authority  to 
Regional  Foresters  and  Forest 
Supervisors  to  issue  orders  and 
regulations  prohibiting  certain  acts  in 
specific  areas.  An  explanation  of  the 
proposed  revisions  to  this  subpart 
follows  by  section. 

Section  261.50    Orders 

Consistmt  with  other  revisions 
proposed  throughout  Subpart  A, 
paragraph  (e)(1)  would  be  revised  to 
include  the  words  "special  use 
authorization,"  "contract,"  "approved 
plan  of  operations",  and  "Federal  law  or 
regulation"  as  the  list  of  either 
authorizing  documents  used  by  the 
Forest  Service  or  to  make  clear  that  the 
ord«'  may  also  exempt  persons  with 
authorization  given  by  law  or 
regulation. 

Section  261.53    Special  Closures 

This  section  states,  that  when 
provided  by  an  order,  it  is  prohibited  to 
go  into  or  be  in  an  area  which  is  closed 
.  for  the  protection  of  certain  animal 
populations  or  biological  communities. 
manag«nent  activities,  or  public  health 
and  safety. 

Paragraph  (a)  curmitly  states 
"threatened,  endangered,  rare,  unique, 
or  vanishing  species  of  plants,  animals, 
birds  or  fish."  The  proposed  revision 
would  remove  all  the  categories  which 
are  currently  listed  and  be  revised  to 
include  simply  "plants,  animals,  birds, 
fish  or  shellfish."  This  revision  is 
needed  as  the  current  listed  categories 
are  too  narrow  to  provide  effective 
protection  to  certain  species  of  animals 
during  different  times  of  year.  For 
example,  the  agency  may  wish  to  close 
a  sensitive  elk  calving  area  during  a 
specific  time  of  year,  but  are  currently 
unable  to  do  so  because  elk  are  not 
"threatened  or  endangered,  etc."  The 
proposed  revision  would  remedy  this 
situation. 

Section  261.54    Forest  Development 
Roads 

Three  changes  are  proposed  to  this 
section. 


Par  igraph  (a)  currmitly  prohibits  the 
use  o  any  type  of  vehicle  upon  the 
issuai  ice  of  an  order.  This  rule  would  be 
revis(  d  by  adding  the  words  "or 
posse  »ing"  to  the  current  text  In  many 
cases,  local  coimty  ordinances  prohibit 
the  p(  issession  of  certain  types  of 
vehic  es  on  lands  either  adjacent  to  or 
writhi  1  a  sensitive  area,  for  example,  the 
posse  ision  of  tracked  vehicles  or 
modi  ied  off-road  vehicles  within  a 
special  wildlife  or  waterfowl  habitat 
nestii  g  area.  The  addition  would  allow 
a  Reg  onal  Forester  or  Forest  Supervisor 
to  iss  le  a  specific  order  that  prohibits 
the  p<  issession  of  a  certain  class  of 
vehic  e,  if  needed  to  be-consistent  with 
a  Fon  ist  Land  and  Resource 
Mana  ;ement  Plan  or  to  support  a  local 
ordin  mce. 

Par  Igraph  (c)  currently  prohibits 
using  a  road  for  commercial  hauling 
withe  ut  a  permit  or  written 
authc  rization  upon  the  issuance  of  an 
order  The  rule  would  be  revised  by 
addir  g  the  words  "or  other  commercial 
activi  ties"  to  the  current  text. 
Auth  )rization  for  commercial  use  of 
Fores ;  development  roads  should  not  be 
limiti  d  to  hauling  a  product;  other 
comr  tercial  use  such  as  transporting 
heav;  equipment  should  also  be  subject 
to  thi  >  requirement. 

Fin  ally,  paragraph  (f).  which  prohibits 
careli  ss  or  reckless  driving,  would  be 
removed  because,  as  previously  noted,  it 
is  prdposed  to  make  this  a  general 
prohi  lition  in  §  261.12. 

Sectii  m  261.58    Occupancy  and  Use 

Pai  Igraph  (m)  allows  tar  the  issuance 
of  an  order  to  prohibit  the  "discharge  of 
a  fire  irm,  air  rifle,  or  gas  gun."  Under 
the  p  oposed  rule,  this  paragraph  would 
be  re^  ised  to  read  "discharging  or 
poss(  ssing  a  firearm,  air  rifle,  gas  gim, 
or  oU  ler  device  capable  of  causing  injury 
to  pe  sons  or  wildlife  or  captable  of 
causi  ig  property  damage."  For  example, 
the  ai  Idition  of  the  prohibition  against 
"post  essing"  is  necessary  for  wildlife 
prote  ::tion  at  certain  times  of  the  year  on 
diffei  ent  national  forest  units  and  for 
publi  c  safety  in  areas  of  higher  visitor 
use  a  r  when  property  would  be  easily 
dams  ged  by  firearms  and  other  devices 
shoo  ing  projectiles.  The  addition  of  "or 
othei  device"  is  necessary  to  support 
the  ii  elusion  of  devices,  such  as  starter 
pisto  s  and  crossbows,  which  can  cause 
serio  is  bodily  harm  or  death  if  used. 
And  inally,  the  addition  of  "capable  of 
caus  ag  injury  to  persons  or  wildlife  or 
capa  lie  of  causing  property  damage"  is 
nece!  sary  to  specify  more  precisely  the 
type  >f  device  to  which  the  prohibition 
wou  i  apply. 


Paragraph  (bb)  would  be  revised  to 
adopt  the  new  definiticm  of  "alcoholic 
beverage"  proposed  at  38  CFR  261.2. 

A  new  poragcaph  (dd)  would  be 
added  to  prcdiibit  the  storage  of  (lersonal 
property  in  any  area  outside  of  a 
national  .forest  devel<^)ed  recrration  site 
when  prohibited  by  an  order.  Similar  to 
the  problem  within  developed 
recreation  sites  addressed  by  proposed 
§  281.14(r),  is  the  "staking  out"  of 
popular  sites  by  users  several  weeks  in 
advance  of  when  they  are  to  be 
occupied  for  hunting  or  other  activities. 
Often,  other  users  desiring  to  camp  in 
the  same  area  are  unable  to  do  so 
because  of  this  activity.  This  rule  is 
proposed  for  Subpart  B,  because  of  the 
site-specific  nature  of  the  problem  and 
the  need  for  flexibility  to  prescribe 
different  lengths  of  time  for  each  area. 

A  new  paragraph  (ee)  would  be  added 
to  enable  a  Regional  Forester  or  Forest 
Supervisor  to  issue  an  order  prohibiting 
the  possession,  storage,  or  use  of  glass 
food  or  beverage  containers.  The  rule  is 
proposed  in  light  of  serious  safety 
hazards  presented  by  broken  glass  in 
heavily  used  beaches  and  swimming 
areas  and  the  need  to  prevent  injuries 
from  cuts  to  persons  recreating  in  these 
areas. 

No  other  revisions  are  proposed  to 
this  section. 

Part  262 — Law  Enforcement  Support 
Adivities 

This  part  provides  administrative 
rules  pertaining  to  certain  operational 
matters  affecting  Forest  Service  law 
enforcement  programs  and  activities. 

Section  262.1    Definitions 

A  new  definition  section  would  be 
added  to  provide  for  definitions  of  "Law 
Enforcement  Officer"  and  "Special 
Agent."  The  definitions  are  needed  in 
the  regulation  to  support  the  section  on 
purchase  of  evidence. 

Existing  §  262.1  would  be 
redesignated  as  §  262.2. 

Existing  §  262.2,  which  governs  the 
purchase  of  information  in  furtherance 
of  investigations,  would  be  revised  and 
combined  with  §  262.3,  which  governs 
the  purchase  of  evidence.  This  revision 
is  proposed  in  response  to  requests  of 
several  Forest  Service  regions  for  a 
payment  scale  for  purchase  of 
information  and  evidence  that  reflects 
the  gravity  of  the  offenses  investigated, 
such  as  violations  of  the  National  Forest 
System  Drug  Control  Act  of  1986,  as 
amended.  For  example,  amounts  that 
Special  Agents  could  be  authorized  to 
pay  for  information  or  evidence  would 
be  raised  from  S200  and  $400 
respectively,  to  S500  for  a  single 
transaction,  vyith  other  increases  or 
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changes  proposed  for  the  employees  so 
listed.  Existing  paragraph  (b)  in  both 
sections,  which  states  tnat  payments 
cannot  be  made  for  the  investigation  of 
petty  offenses,  would  be  removed.  The 
agency's  authority  to  make  payments  for 
evidence  and  information  was  affirmed 
in  a  discision  of  the  Comptroller  General 
dated  April  29, 1971  (CG-B-172259) 
and  allows  for  payment  to  further  any 
criminal  investigation,  otwithstanding 
the  classification  of  the  offense. 

Subpart  B — Impoundments  and 
Removals 

The  title  of  this  sub{>art  would  be 
revised  to  read  "Administrative 
Impoundments  and  Removals."  This 
change  would  clarify  that  the  rules 
provide  for  administrative  remedies  that 
may  be  taken  by  the  Forest  Service  to 
impound  and  remove  animals  or 
personal  property  on  the  National  Forest 
System.  Criminal  law  enforcement 
procedures  associated  with 
impoimdments  and  property  seizures 
made  pursuant  to  arrests  and  searches 
are  not  covered  by  the  regulations  and 
are  contained  in  the  Federal  Rules  of 
Criminal  Procedure  for  the  United 
States  District  Courts  and  the  Forest 
Service  Law  Enforcement  Handbook 
(FSH  5309.11). 

No  other  revisions  are  proposed  to 
this  section. 

Section  262.12    Impounding  of 
Personal  Property 

Paragraph  (d)  would  be  revised  fo 
allow  the  Forest  Service  to  use  un- 
redeemed or  abandoned  personal 
property  if  it  is  needed  for  official  use. 
rather  than  having  to  offer  it  for  sale. 
The  authority  for  this  proposed  change 
is  found  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended  (40  U.S.C  484(m))  and  at  41 
CFR  part  101-48.  In  many  cases,  the 
conversion  of  un-redeemed  personal 
property  to  Government  property  can 
provide  a  substantial  cost  savings  to  the 
agency. 


Section  262.13    Removal  of 
Obstructions 

This  section  currently  provides  for  the 
removal  of  vehicles  or  other  objects 
which  create  either  an  "impediment  or 
hazard  to  the  safety,  convenience,  or 
comfort  of  other  users  of  the  National 
Forest  System."  The  rule  would  be 
revised  to  include  a  vehicle  or  other 
object  "which  has  been  left  in  such  a 
manner  that  it  impairs  or  may  result  in 
the  impairment  of  any  area  of  the 
National  Forest  System  or  other  areas 
under  Forest  Service  control."  The    • 
revision  is  needed  in  light  of  increasing 
problems  associated  with  the 


abandonment  of  automobiles  ot  other 
large  objects  left  as  junk  in  popular 
undeveloped  recreation  areas  on  the 
National  Forest  System. 

No  other  revisions  are  proposed  to 
this  section. 

Sonimaiy 

In  summary,  the  Forest  Service 
proposes  to  amend  its  rules  governing 
Prohibitions  and  Law  Enforcement 
Support  Activities  in  order  to: 
— ^Improve  protecticm  of  public  and  their 
property.  National  Forest  System 
lands,  waters,  and  other  resources, 
and  agency  employees; 
— ^Update  the  rules  to  reflect  expanded 
Forest  Service  law  enforcement 
authority  granted  by  statutory  change; 
— Make  technical  corrections  and 
revisions  due  to  the  passage  of  new 
laws  and  the  promulgation  of  new 
rules  in  other  parts  of  this  chapter; 
and 
— ^Provide  both  the  agency  and  United 
States  Department  of  Justice  increased 
flexibility  in  prosecution  options  for 
certain  offenses. 
Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  received  will  be 
considered  in  promulgation  of  the  final 
rule.  Respondents  should  note  that 
substantive  comments  are  more  helpful 
than  form  letters  or  responses  from 
questionnaires. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  enviromnent, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  recipients  of  such  programs. 
Accordingly,  this  proposed  rule  is  not 
subject  to  OMB  review  under  Executive 
Order  12866. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
and  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act. 


Executive  Order  12830  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  directs  all 
agencies  to  evaluate  whether  certain 
proposed  agency  actions  present  •  risk 
of  efiecting  a  taking  of  private  property. 
SectioD  2(a)(3)  of  the  Order  exempts  law 
enforcement  actions  from  tlw 
requirements  of  the  Executive  Order. 
Since  this  proposed  action  involves 
additions,  and  technical  and 
administrative  changes,  to  prohibitions 
of  activities  on  or  affecting  National 
Forest  System  land  and  resoiuces, 
visitors,  and  employees,  section  2(a)(3) 
apphes  and  further  analysis  under  the 
Executive  Order  is  unnecessary. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush's  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  in  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  notice. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  rule  will  not  result  in 
additional  paperwork  not  already 
required  by  law  or  approved  for  use. 
Therefore,  the  review  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  implementing 
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regulations  at  5  CFR  part  1320  do  not 
apply. 

EnTiromnental  Impact 

This  proposed  rule  would  set  forth 
the  acts  that  are  prohibited  on  the 
National  Forest  System.  This  rule,  in 
and  of  itself,  will  not  have 
environmental  eff'ects  that  need  to  be 
addressed  in  compliance  with  the 
National  Environmental  Policy  Act 
procedures.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR 
43180;  September  18. 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administration 
procedures,  programs,  processes,  or 
instructions."  Tbe  agency's  preliminary 
assessment  is  that  this  rule  falls  within 
this  category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement.  A  final 
determination  will  be  made  upon 
adoption  of  the  final  rule. 

List  of  Subjects  in  36  CFR  Parts  261  and 
262 

Crime,  Law  enforcement,  and 
National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
chapter  n  of  title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  261— PROHIBITIONS 

1.  The  authority  citation  for  part  261 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1011(0. 16  U.S.C.  472. 
551,  559b-h.  1131(b),  1133(b)-(d)(l),  1246{i). 
1281(d).  4601-6a(e),  18  U.S.C  3559,  3571,  43 
use  1740, 1761. 

Subpart  A— Gerteral  Prohibitions 

2-3.  Revise  §261.1  to  read  as  follows: 

§261.1    Scope. 

(a)  The  prohibitions  in  this  part  apply, 
except  as  otherwise  provided,  when: 

(1)  An  act  or  omission  ocoirs  in  the 
National  Forest  System  or  on  a  Forest 
development  road  or  trail; 

(2)  An  act  or  omission  affects, 
threatens,  or  endangers  property  of  the 
United  States  administered  by  the 
Forest  Service; 

(3)  An  act  or  omission  affects, 
threatens,  or  endangers: 

(i)  A  person  occupying  or  using  the 
National  Forest  System  or  a  Forest 
development  road  or  trail; 

(ii)  A  person  on  account  of  or  in  the 
performance  of  official  duties,  including 
the  administration  of  the  National 
Forest  System  or  a  Forest  development 
road  or  trail; 


(4)  \n  act  of  omission  occurs  within 
the  d  isignated  boundaries  of  a  Forest 
Servi  :e  administered  component  of  the 
Natio  lal  Trails  System  or  the  National 
Wild  and  Scenic  Rivers  System;  or 

(5)  i\n  act  or  omission  affects, 
threa  ens,  or  endangers  property  of  any 
person  on  any  lands  or  waters  within 
the  hBtional  Forest  System  or  a  Forest 
deve!  )pment  road  or  trail. 

(b)  ^Jothing  in  this  part  shall  preclude 
activi  :ies  that  are  authorized  by  laws 
relati  ig  to  the  National  Forest  System 
and  t  lat  are  conducted  in  compliance 
with  egulations  set  forth  in  this 
Chap  er. 

(c)  Nothing  in  these  rules  and 
reguli  itions  shall  be  construed  to 
abrog  Jte  any  other  Federal  laws  or 
reguli  tions  or  any  applicable  State  and 
local  aws  and  regulations. 

(d)  Unless  an  offense  set  out  in  this 
part  c  ontains  a  term  (or  terms)  that 
inclu  les  intent  in  its  meaning,  intent  is 
not  ai  1  element  of  any  offense  under  this 
part. 

4. 1  evise  §  261.1a  to  read  as  follows: 

§261.  a    Special  use  authorizations, 
contn  cts  and  plans  of  operations. 

Th(  Chief,  each  Regional  Forester, 
each  -"orest  Supervisor,  and  each 
Distr  ::t  Ranger  or  equivalent  officer  may 
issue  Special  use  authorizations,  award 
contr  lets,  or  approve  plans  of 
opera  lions  authorizing  the  occuijancy  or 
a  road,  trail,  area,  lake,  or  other 
^f  the  National  Forest  System  in 
lance  with  authority  which  is 
^ted  elsewhere  in  this  chapter  or  in 
^rest  Service  Manual.  These  Forest 

may  allow  in  the  authorizing 
lent  or  approved  plan  of 
^ions  an  act  or  omission  that 
woul   otherwise  be  a  violation  of  a 
subpj  rt  A  or  a  subpart  C  regulation  or 
a  sub  >art  B  order. 
5. 1  evise  §  261.1b  to  read  as  follows: 

§261.  b    Penalty.    • 

Thi  punishment  for  violating  any 
prohi  )ition  of  this  part  shall  be 
impri  >onment  of  not  more  than  six 
mont  is  or  a  fine  in  accordance  with  the 
appli  able  provisions  of  18  U.S.C.  3571. 
or  bo  h,  unless  otherwise  provided. 

6. 1 1  §  261.2,  the  introductory  text  is 
reput  lished;  the  definitions  of 
"Dan  aging"  and  "National  Forest 
Syste  n"  are  revised;  the  term 
"Ope  ating  plan"  is  removed;  and  the 
folio;  ring  definitions  are  added  in 
apprc  priate  alphabetical  order  to  read  as 
follev  rs: 


§261 

Th4 
this 


Definitions, 
following  definitions  apply  to 


f  irt: 


Alcoholic  beverage  means  beer.  wine, 
distilled  spirits,  and  any  other  beverage 
defined  as  such  by  State  law. 

•  *        •        •        * 

Cbmpufer  means  an  electronic, 
magnetic,  optical,  electrochemical,  or 
other  high  speed  data  processing  device 
performing  logical,  arithmetic,  or 
storage  functions,  and  includes  any  data 
storage  facility  or  communications 
facility  directly  related  to  or  operating 
in  conjunction  with  such  device,  but 
such  term  does  not  include  an 
automated  typewriter  or  typesetter,  a 
portable  hand  held  calculator,  or  other 
similar  device. 

Contraband  means  any  goods, 
merchandise,  or  other  substance,  the 
possession  or  transportation  of  which  is 
prohibited  by  either  Federal  or  State 
law. 

Controlled  substance  means  a  drug  or 
other  substance  or  immediate  precursor 
included  in  schedules  I,  II,  HI,  IV,  or  V 
or  part  B  of  the  Controlled  Substance 
Act  (21  U.S.C.  812)  or  a  drug  or 
substance  added  to  these  schedules 
pursuant  to  the  terms  of  the  Act,  or  as 
defined  by  State  law. 

Damaging  means  to  injure,  mutilate, 
deface,  rut,  gouge,  cut,  chop,  girdle,  dig, 
excavate,  kill,  or  in  any  way  harm  or 
disturb. 

Endangered  species  means  any 
species  of  plant  or  animal  which  is 
designated  as  endangered  by  the 
Secretary  of  the  Interior  or  Commerce 
pursuant  to  50  CFR  17.11  and  17.12. 

•  •        *        •        * 

Guiding  means  providing,  for 
pecuniary  remuneration  or  other  gain, 
services  such  as  supervision,  protection, 
education,  training,  transportation, 
subsistence,  or  interpretation  to 
individuals  or  groups  in  their  pursuit  of 
a  natural  resource  based  outdoor 
activity. 

Intimidating  means  to  abuse  or 
threaten  verbally  or  physically. 

•  •        •        •        • 

National  Forest  System  means  all 
national  forest  lands  and  waters 
reserved  or  withdrawn  from  the  public 
domain  of  the  United  States,  national 
forest  lands  and  waters  acquired 
through  purchase,  exchange,  donation, 
or  other  means,  national  grasslands  and 
land  utilization  projects  and  waters 
administered  imder  Title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1010-1012),  and  other  lands, 
waters,  or  interests  therein  administered 
by  the  Forest  Service  or  are  designated 
for  administration  through  the  Forest 
Service  as  a  part  of  the  System. 


Outfitting  means  providing,  for 
pecuniary  remuneration  or  other  gain, 
any  saddle  or  pack  animal,  vehicle  or 
boat,  tents  or  camp  gear,  or  similar 
supplies  or  equipment,  except  through 
retail  sale  in  the  ordinary  course  of 
business. 
•        •        *        •        • 

P7fln  of  operations  means  a  plan  of 
operations  as  provided  in  36  CFR  part 
228,  subpart  A,  an  operating  plan  as 
provided  in  3fi  CFR  part  228,  subpart  C. 
or  36  CFR  part  292,  subpart  D,  or  a 
surface  use  plan  of  operations  as 
provided  in  36  CFR  part  228,  subpart  E. 

Scenic  easement  means  any  interest 
in  land  owned  hv  the  United  States 
which  gives  the  Ft?deral  Government 
any  right  to  contrc!  the  occupancy  and 
use  of  land  (including  air  space  above 
such  land)  in  ordar  to  protect  scenic  and 
natural  values  or  for  any  other  purposes 
authorized  by  law  including  pubhc 
access.  Scenic  easements  shall  include, 
but  are  not  limited  to.  restrictive 
covenants,  deed  rt-servations, 
conservation  efsements,  reserved 
interest  deeds,  and  other  partial 
interests  in  land  by  w  hatever  name 
given. 

Sensitive  species  means  a  plant  or 
animal  species  ident;hud  by  a  Regional 
Forester  for  which  population  viability 
is  a  concern,  as  e;  idenced  by  a 
significant  currptit  or  predicted 
downward  trprid  in  population  numbers 
or  density  or  a  significant  current  or 
predicted  downward  trend  in  habitat 
capability  that  would  reduce  a  species' 
existing  distribution. 

»  *  »  -m  * 

Threatened  specifs  means  any  plant 
or  animal  snca:  "  which  is  designated  as 
threatened  ^v  im-.  orrretary  of  the 
Interior  or  Cu~mercfc  at  50  CFR  17.11 
and  17.12. 

7.  Revise  §  261.3  to  read  as  follows: 

§  261.3    Interfering  with  agency  functions. 
The  followiig  are  prohiuited; 

(a)  Resisting,  intimidating, 
endangering,  assaulting,  injuring,  or 
interfering  with  any  Forest  officer, 
volunteer,  or  human  resource  program 
enrollee  on  account  of  or  in  the 
performance  of  official  duties  including 
the  administration  of  the  National 
Forest  System  or  a  Forest  development 
road  or  trail. 

(b)  Giving  any  false,  fictitious,  or 
fraudulent  report  or  other  information  to 
any  Forest  officer  knowing  that  such 
report  or  other  information  contains 
false,  fictitious,  or  fraudulent  statement 
or  entry. 

(c)  Violating  the  lawful  order  of  a 
Forest  officer  engaged  in  the 


performance  of  official  duties  to 
maintain  order  or  control  of  public 
behavior  during  firefighting,  law 
enforcement,  or  other  operations, 
(d)  Impersonating  or  posing  as  a 
Forest  officer,  volunteer  or  human 
resource  program  enrollee. 

8.  Revise  §  261.4  to  read  as  follows: 

§261.4    Public  behavior. 

The  following  are  prohibited: 

(a)  Engaging  in  fighting  or  any  other 
violent  behavior. 

(b)  Using  language,  an  utterance,  or 
gesture,  or  engaging  in  a  display  or  act 
that  is: 

(1)  Obscene; 

(2)  Physically  threatening  or 
menacing;  or 

(3)  Done  in  a  manner  that  is  likely  to 
inflict  injiuy  or  incite  an  immediate 
breach  of  the  peace; 

and  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy,  or  violence,  or 
knowingly  or  recklessly  creating  a  risk 
thereof. 

(c)  Possessing,  selling,  cultivating, 
dispensing,  or  bartering  for  any 
controlled  substance,  alcoholic 
beverage,  or  contraband  in  violation  of 
State  or  Federal  law. 

(d)  Causing  public  inconvenience, 
annoyance,  or  alarm  by  making 
unreasonably  loud  noise. 

(e)  Being  under  the  infiuence  of  any 
controlled  substance  or  alcoholic 
beverage  in  violation  of  State  or  Federal 
law. 

if)  Damaging,  removing,  transporting, 
or  possessing  any  thing  of  value 
belonging  to  any  person  without 
permission. 

(g)  Intimidating,  endangering, 
assaulting,  injuring,  or  interfering  with 
any  person. 

9.  In  §  261.5,  the  introductory  text  is 
republished  and  paragraph  (b)  is  revised 
to  read  as  follows: 

§261.5    Fire. 

The  following  are  prohibited; 

(a)  *  •  • 

(b)  Firing  or  possessing  any  tracer 
bullet  or  incendiary  ammunition. 

•    •     *        ♦        *        • 

10.  In  §  261.6,  the  introductory  text  is 
republished;  paragraphs  (a),  (c).  (d),  (e), 
and  (h)  are  revised  and  a  new  paragraph 
(i)  is  added  to  read  as  follows: 

§261.6    Timber  and  other  forest  products. 

The  following  are  prohibited: 

(a)  Cutting  or  otherwise  damaging  any 
tree,  or  other  forest  product,  except  as 
authorized  by  a  special  use 
authorization,  timber  sale  contract, 
permit,  approved  plan  of  operations,  or 
Federal  law  or  regulation. 

(b)  •  •  • 


(c)  Failing,  when  required  by  the 
timber  sale  contract  or  permit,  to  bring 
timber  or  other  forest  products  cut 
under  a  contract  or  permit  to  a  place 
designated  for  scaling  or  other  means  of 
recording  by  a  forest  officer,  or 
removing  timber  or  other  forest  product 
from  such  designated  place  prior  to 
scaling  or  other  means  of  recording. 

(d)  Stamping,  marking  with  paint,  or 
otherwise  identifying  any  tree  or  other 
forest  product  in  a  manner  similar  to 
that  employed  by  Forest  officers  to  mark 
or  designate  a  tree  or  any  other  forest 
product  for  cutting,  removing,  or  leaving 
uncut. 

(e)  Loading,  removing,  transporting, 
or  possessing  timber  or  any  other  forest 
products  acquired  imder  any  permit  or 
timber  sale  contract,  unless  such 
product  is  identified  as  required  by  the 
permit  or  contract 

•        •        •        •        • 

(h)  Removing  any  timber,  tree,  or 
other  forest  product,  except  as 
authorized  by  special  use  authorization, 
timber  sale  contract,  permit,  approved 
pian  of  operations,  or  Federal  law  or 
regulation. 

(i)  Altering,  adding,  moving,  or 
removing  any  stamp,  brand,  paint. 
Forest  Service  timber  sale  boundary 
marker  or  tag.  or  other  identification  on 
any  tree,  or  other  forest  product 
previously  marked  or  surveyed  by  a 
Forest  officer,  except  as  authorized  by  a 
Forest  officer,  special  use  authorization, 
timber  sale  contract,  permit,  approved 
plan  of  operations,  or  Federal  law  or 
regulation. 

11.  In  §  261.7.  the  introductory  text  is 
republished  and  paragraph  (a)  is  revised 
to  read  as  follows: 

§261.7    Lhrestock. 

The  following  are  prohibited: 

(a)  Unauthorized  livestock  within  the 

National  Forest  System  or  on  other 

lands  under  Forest  Service 

administrative  control. 


12.  In  §  261.8,  the  introductory  text  is 
republisbed  and  paragraph  (a)  is  revised 
to  read  as  follows: 

§261.8   Fish  and  wikMlfe. 

The  following  are  prohibited  to  the 
extent  that  Federal  or  State  law  is 
violated: 

(a)  Hunting,  trapping,  fishing, 
catching,  molesting,  killing,  possessing, 
transporting,  buying,  selling,  bartering, 
or  offering  to  buy,  sell,  or  barter  any 
kind  of  wild  animal,  bird,  fish,  shellfish, 
or  parts  thereof,  or  taking  the  eggs  of  any 
bird  or  fish. 
•        •        •        *        • 

13.  Revise  §  261.9  to  read  as  follows. 
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§  261 .9    Property  administered  by  the 
Forest  Service. 

Except  as  provided  by  special  use 
authorization,  contract,  approved  plan 
of  operations,  or  Federal  law  or 
regulation,  the  following  are  prohibited: 

(a)  Disturbing,  damaging,  excavating, 
digging,  removing,  transporting, 
possessing,  buying,  seUing,  bartering,  or 
offering  to  buy,  sell,  or  barter,  any 
natural  feature  or  other  property  of  the 
United  States. 

(b)  Disturbing,  damaging,  removing, 
transporting,  possessing,  buying,  selling, 
bartering,  or  offering  to  buy,  sell,  or 
barter,  any  plant  that  is  classified  as  a 
threatened,  endangered,  or  sensitive 
species. 

(c)  Disturbing,  damaging,  excavating, 
digging,  removing,  transporting, 
possessing,  buying,  selling,  bartering,  or 
offering  to  buy,  sell,  or  barter,  any  fossil 
or  other  paleontological  resource;  or 
prehistoric,  historic,  or  archaeological 
resource,  structure,  site,  artifact,  or 
property. 

(a)  Entering  any  building,  structure, 
or  enclosed  area  owned  or  controlled  by 
the  United  States,  without  permission  of 
a  Forest  officer,  when  such  building, 
structure,  or  enclosed  area  is  not  open 
to  the  public. 

(e)  Using  any  pesticide  except  for 
personal  use  as  an  insect  repellent  or 
other  minor  uses. 

(0  Possessing,  duplicating,  using,  or 
allowing  the  use  of  any  Forest  Service 
lock  or  key  without  permission  of  a 
Forest  officer. 

(g)  Accessing  or  using  any  computer 
system  or  computer  network  owned, 
leased,  or  controlled  by  the  Forest 
Service  without  permission  of  a  Forest 
officer. 

(h)  Using,  damaging,  destroying, 
altering,  copying,  or  deleting 
information,  data,  or  programs  stored  in 
any  computer  system  or  computer 
network  owned,  leased,  or  controlled  by 
the  Forest  Service  without  permission  of 
a  Forest  officer. 

(i)  Performing  or  allowing  to  be 
performed  an  action  prohibited  by  a 
scenic  easement  owned  by  the  United 
States,  or  failing  to  perform  an  action 
required  by  such  an  easement. 

(j)  Removing  any  mineral  or  mineral 
material. 

14.  Revise  §  261.10  to  read  as  follows: 

§261.10   Occupancy  and  use. 

Except  as  provided  by  special  use 
authorization,  contract,  approved  plan 
of  operations,  or  federal  law  or 
regulation,  the  following  are  prohibited: 

(a)  Constructing,  placing,  or 
maintaining  any  kind  of  road,  trail, 
structure,  fence,  enclosure, 
communication  equipment,  or  other 


impi  ovement  on  the  National  Forest 
Syst  >m  or  facilities  thereon. 

(b  Taking  possession  of,  occupying, 
resic  ing  upon,  or  otherwise  using  the 
Nati  >nal  Forest  System  or  facilities 
ther  on  for  any  purpose. 

(c  Selling,  leasing,  renting,  or  offering 
for  s  lie,  lease,  or  rent  any  kind  of 
men  handise,  service,  or  equipment,  or 
con<  ucting  any  kind  of  work  activity  or 
serv  ce. 

(d  Discharging  a  firearm  or  using  any 
othe '  implement  capable  of  taking 
hum  m  life,  causing  injury,  or  damaging 
prop  Brty: 

(1  inor  within  150  yards  of  a 
resic  ence,  building,  campsite, 
dev(  loped  recreation  site  or  occupied 
area 

(2  from  a  vehicle;  or 

(3  in  any  manner  or  place  whereby 
any  )erson  or  property  is  exposed  to 
inju  y  or  damage  as  a  result  of  such 
disc  large  or  use. 

(e  Abandoning  any  personal 
proi  erty. 

(fj  Placing  a  vehicle  or  other  object  in 
sucl  a  manner  that  it  is  an  impediment 
or  hi  izard  to  the  safety  or  convenience 
of  any  person. 

(g  Disseminating,  posting,  placing,  or 
erec  ing  any  paper,  notice,  advertising 
mat  rial,  sign,  handbill,  petition,  or 
simlar  written  and/or  graphic  matter. 

(n  Operating  or  using  in  or  near  a 
campsite,  developed  recreation  site,  or 
ovet  an  adjacent  body  of  water,  any 
dev  ce  which  produces  noise,  such  as  a 
radi ),  television,  musical  instrument, 
mot  >r,  or  engine,  in  such  a  marmer  and 
at  si  ich  time  so  as  to  unreasonably 
dist  irb  any  person. 

(i  Operating  or  using  a  public  address 
syst  jm,  whether  fixed,  portable,  or 
veh  cle  mounted,  in  or  near  a  campsite 
or  c  iveloped  recreation  site  or  over  an 
adji  cent  body  of  water. 

(j  Use  or  occupancy  of  the  National 
Fon  St  System  or  facilities  thereon  when 
auti  orization  is  required. 

(k )  Violating  any  term  or  condition  of 
a  sp  3cial  use  authorization,  contract,  or 
app  -oved  plan  of  operations. 

fl  Failing  to  stop  a  vehicle' when 
dire  :ted  to  do  so  by  a  Forest  officer. 

(r  i)  Failing  to  pay  any  special  use  fee 
or  c  ;her  charges  as  required. 

(r )  Paying  for  any  product,  special  use 
autl  orization,  fee,  or  service  by  check 
wit  I  insufficient  funds. 

(( )  Charging,  collecting,  or  attempting 
to  c  large  or  collect  a  fee  or  thing  of 
vail  e  from  any  person  lawfully  using 
the  ^lational  Forest  System. 

(a)  Failing  to  display  a  special  use 
aut  lorization,  license,  tag  or  other 
docament  when  such  display  is 
real  lired. 

U  )  Outfitting  on,  or  guiding  on  the 
Nat  onal  Forest  System. 


(r)  Undertaking  any  activity  in 
contravention  of  prohibitions  or 
requirements  of  a  scenic  easement. 

15.  In  §  261.11,  the  introductory  text 
is  republished  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§261.11    Sanitation. 

The  following  are  prohibited: 

(a)*  *  * 

(b)  Depositing,  leaving,  or  causing  to 
be  left,  any  refuse,  debris,  trash,  or  litter 
on  the  National  Forest  System  or 
facilities  thereon  not  designated  for  that 
purpose. 
*        •        *        •        • 

16.  In  §  261.12,  the  introductory  text 
is  republished,  paragraph  (a)  is  revised 
and  new  paragraphs  (e)  through  (g)  are 
added  to  read  as  follows: 


§261.12 
trails. 


Forest  development  roads  and 


The  following  are  prohibited: 

(a)  Violating  the  load,  weight,  height, 
length,  or  width  limitations  prescribed 
by  State  law  except  by  contract,  special 
use  authorization,  approved  plan  of 
operations,  written  agreement  or  by 
order  issued  under  §  261.54  of  this  part. 
•        *        *        *        * 

(e)  Operating  any  vehicle  in  violation 
of  State  law,  posted  sign  or  traffic 
device. 

(0  Operating  a  vehicle  carelessly, 
recklessly,  or  in  a  manner  or  at  a  speed 
that  would  endanger  or  be  likely  to 
endanger  any  person  or  property. 

(g)  Operating  or  riding  in  any  vehicle 
on  a  Forest  development  road  without 
wearing  seatbelts,  if  provided  by  the 
manufacturer. 

17.  Revise  §  261.13  to  read  as  follows: 

§  261 .1 3    Use  of  vehicles  off  roads. 

It  is  prohibited  to  operate  any  vehicle 
off  Forest  development.  State  or  County 
roads: 

(aj  Without  a  valid  operator's  license 
or  permit  in  possession  if  required  by 
State  law. 

(b)  Without  an  operable  braking 
system. 

(c)  From  one-half  hour  after  sunset  to 
one-half  hour  before  sunrise  unless 
equipped  with  working  head  and  tail 
lights. 

(d)  In  violation  of  any  applicable 
noise  emission  standard  established  by 
any  Federal  or  State  agency. 

(e)  Creating  excessive  or  unusual 
smoke. 

(f)  Carelessly,  recklessly,  or  in  a 
manner  or  at  speed  that  would  endanger 
or  be  likely  to  endanger  any  person  or 
property. 

(g)  In  a  manner  which  damages  the 
land  or  vegetative  resources,  or  injures 
or  unreasonably  disturbs  wildlife. 
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(h)  In  violation  of  State  law  a  special  use  authorization,  contract.  new  §§  262.1  and  262.3  to  read  as 

established  for  vehicles  used  off  roads.  approved  plan  of  operations,  or  Federal  follows: 

(i)  Without  displaying  a  valid  vehicle  law  or  regulation, 

license  or  possessing  a  vehicle  •        •       •        *        •  §262.1    DeflnitiOM. 

registraUon  if  required  by  State  law.  22.  In  §  261.53,  the  introductory  text  The  following  definitions  apply  to 

18.  hi  §  261.14,  the  introductory  text  is  republished  and  paragraph  (a)  is  this  subpart: 

!!  ^fiJ^r'^  f  "ir  P^g^P^  ('^  revised  to  read  as  follows:  Low  Enforcement  Officermeans  an 

IS  adaed  to  read  as  follows:  -.«„i^..~.«f»u..i?-.-__Vc  _  •  xi. 

§  261  53   Special  closures.  employee  of  the  Forest  Service  in  other 

§261.14    Developed  recreation  sites.  When  provided  by  an  order,  it  is  than  ^le  Crimiiwl  Investigati^^ 

The  following  are  prohibited:  prohibited  to  go  into  or  be  upon  any  w«l -iL"^  r?^  *"^°"f*^  ^  ?« 

krea  which  is  closed  for  the  JrotectL  JS-^^St^  ^*^'     '^  °r  ^°' ^"^ 

(r)  Reserving  any  portion  of  the  site  of:  ^Ij^r^ll^t^^T^T^  *°  ♦ 

for  another  person  or  party  without  (a)  plants,  animals,  birds,  fish,  or  S?h  "?i?.S^    o   *  .^  ^'^' 

permission  oi  a  Forest  officer.  shellfish.  r«?„  J^^.Hnn  l^t^^      * "  ?"^' 

19.  Revise  §261.15  to  read  as  follows: SfJi!  Il±h°  nS  ^Z   ^^*!  "*'' 

23  In  §  261  54  the  introductory  text  search  and  arrest  warrants,  carry 

§261.15    Admission,  recreation  use.  and  js  republished,  pkragraph  (f)  is  removed  *^^a™3 'o'  law  enforcement  purposes. 

special  recreation  permit  fees.  ^^  paragraphs  (a)  a^  (c)  are  revised  to  ^'^  P^"™  other  duties  as  directed  in 

Failure  to  comply  with  posted  fee  read  as  f^lows:  connecUon  with  the  enforcement  or 

payment  instructions  for  any  fee  administration  of  all  laws,  rules,  and 

established  for  admission  or  entrance  to,  5  261.54   Forest  development  roads.  regulations  in  which  the  Department  of 

or  use  of,  a  site,  facility,  equipment,  or  When  provided  by  an  order,  the  Agriculture,  Forest  Service,  is  or  may  be 

service  fiimished  by  the  United  States  is  following  are  prohibited:  a  party  of  interest, 

prohibited.  A  violation  of  this  section  is  (a)  Using  or  possessing  any  type  of  Speciol  Agent  means  an  employee  of  • 

an  infraction  and  no  sentence  of  ^^Jl!*^^^  prohibited  by  the  order.  the  Forest  Service  in  the  Criminal 

imprisonment  is  authorized.  iljr*  *         j,  Investigatingseries,  GS-1811,  who  is 

20.  Add  a  new  §  261.22  to  read  as  .   ^^l  ^^"*^  V°*°  '"  commercial  authorized  by  the  Chief  to  perform  all 
follows:  hauling  or  other  commercial  acUviUes  duUes  conferred  upon  such  offieer 
*^- «««....            ^.   -  without  a  special  use  authorization  or  under  all  laws  and  regulations 

Sy«efflO,Fora«SMVlMPra9n>n>.  el-  •  •  including  the  .uthonly  to  conduct 

The  following  ai*  prohibited  in  24.  Amend  §261.58  by  revising  S'f„d°i^  Z^"!!."!^  L'™ 

bundijgs  owned  „,  ,ea»d  by  the  Pores,  pare^pbs  [jj -^  (^Xa^byeJ^aing  rrigTISXiruS 

(a)  Engaging  in  conduct  which  follows!  processes  as  directed,  to  carry  firearms, 

Ku,  juiisagiiig      t.uiiuuv.1  WIIII.U  make  arrests,  issue  violation  notices, 

impedes  or  disnipts  the  performance  of  ^26^.S6   Occupancy  and  use.  and  perform  other  duties  as  directed  in 

emnlolee"s  ^            ^^^      Government  ^j^^„  p^^.^^  J^  ^  ^^^^^  ^^  connection  with  the  enforcement  or 

&  E^ing  in  conduct  which  [oHo-inS  are  prohibited:  ^^Z^^^l^  'Z^etr^^'t  of 

ZZSX''Ztlfr^ii6:S'^y,^e  ,  (m)  Discharging  or  possessing  a  Agn^lture,Foiyt  Service,  is  or  may  be 

Government  or  its  agents  or  contractors  firearm,  air  rifle,  gas  gun,  or  other  a  pany  oi  interest, 

on  the  property.  device  capable  of  causing  injury  to  5262.3    Purchase  of  information  or 

(c)  Failing  to  submit  packages,  persons  or  wildlife  or  capable  of  causing  evidence  In  furttierance  of  investigations, 

briefcases,  or  other  containers  for  property  damage^  ^^^  Approval  of  payments.  The 

inspection,  when  required,  prior  to  .                        ,     u  i-   u  following  Forest  Service  officials  may 

«"Sfi^«-    .                   .       ^        ..  ^b  Possessing  an  alcoholic  beverage,  make  or  approve  payments  for  purchase 

or  puSjiire'aSrX'dSerous  I'r  ^  Storing,  placing,  or  leaving  f  information  or  evidence  to  further 

L^Telp'nTe^tsTve^^^^^^^^^^^  Pers-al  prop'ert'y  unamended  oufside  of  ro^n ^"^^^"e'a^h?^^^^^^^^^ 

intended  to  be  used  to  fabricate  an  developed  recreation  sites  for  more  than  J^""^.  ^*'°^'"  f°'  «^*=h  transaction  as 

explosive  or  incendiary  device,  unless  '"f  T^"^  °f  M™«  specified  by  the  order. 

authorized  by  special  use  authorization.  ,  (ee)  Possessing,  storing,  or  using  any  1  Law  Enforcement  Officers....up  to  $250.00 

contact,  approv^  plan  of  operations.  8»-«  ^-^  or  beverege  containers.  (2)  ^J^^,;^-^  'o  $500.00 

or  Federal  law  or  regulation.  p^py  262-LAW  ENFORCEMENT  Charge up  to  Si. 000.00 

SuboartB-Prohibitions  in  Areas  SUPPORT  ACTIVmES  (4)  Director  for  Uw  Enforcement  and 

ouDpanD—rroniDnions  in  Areas  Investigations up  to $5,000.00 

Designated  by  Order  1.  The  authority  citation  for  part  262  (5)  Chief,  for  amounts  exceeding S5.000.00 

OI  T.,  R  0C1  en  ~>.,i..„  ..... ui\it\  is  revised  to  read  as  follows:  «  ,  ,„           ,, 

21.  In  §  261.50,  revise  paragraph  (e)(1)  (b)  Reserved 

as  follows:  -    Authority:  7  U.S.ClOlKf);  16  U.S.C.  472: 

. «..  «   «^  ^!  V^;S:^^l-  ^®  "^-^  ^^^^^''  ^  "-^-^  Subpart  B-Admlnistratlve 

§261.50   Orders.  484(m);C&-B-i 72259.  Impi«indments  and  Removals 

*  (e)  *  -*        *        *  S§262.2  and  262.3    IRemovedJ  3  ^^^.^  ^^^  ^.^,^  ^^  ^^^^^^  ^  ^^  ^^ 

(1)  Persons  who  have  specific  §262.1    [Redesignated  as  §262.2]  out  above, 

authorization  for  the  otherwise  2.  Remove  §§262.2  and  262.3.  4.  Amend  §262.12  by  revising 

prohibited  act  or  omission  by  virtue  of  redesignate  §  262.1  as  §  262.2,  and  add  paragraph  (d)  to  read  as  follows: 
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$262.12   Impounding ol personal praperty. 

•       •       •       •       * 

(d)  If  the  personal  property  is  not 
redeemed  on  or  before  the  date  fixed  for 
its  disposition,  it  shall  become  property 
of  the  United  States.  Such  property  may 
be  retained  by  the  Forest  Service  for  use 
in  on-going  management  activities,  sold 
at  public  sale  to  the  highest  bidder,  or 
otherwise  disposed  of.  When  personal 
property  is  sold  pursuant  to  this 


shdl 


..  the  Forest  ofBcer  making  the 
furnish  the  purchaser  with  a 
of  s  lie  or  other  written  instrument 
evidem  ing  the  sale. 
5.  Refise  §  262.13  to  read  as  follows: 


regulation 

sale 

bill 


,  Foi  est 


§262.13 
A 

to  be  refnoved 
a  vehic 
impedi: 


Removal  of  obstntctiona. 

officer  may  remove  or  cause 
~,  to  a  more  suitable  place, 
or  other  object  which  is  an 
aent  or  hazard  to  the  safety, 
convenience,  or  comfort  of  any  person. 


or  which  has  been  left  in  such  a  manner 
that  it  impairs  or  may  result  in  the 
impairment  of  any  areas  of  the  National 
Forest  System  or  other  lands  under 
Forest  Service  control. 

Dated:  January  6. 1994. 
David  G.  linger, 
Asscxiate  Chief. 

(FR  Doc.  94-3358  Filed  2-15-94;  8:45  am) 
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LIST  OF  PUBLIC  LAWS 

Noto:  The  list  o(  Public  Laws 
for  the  first  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
law  during  the  second  session 
of  the  103d  Congress,  which 
convenes  on  January  25, 
1994. 

A  cumulative  list  of  Public 
Laws  hr  the  first  session  of 
the  103d  Congress  was 
published  in  Part  IV  of  the 
Federal  Register  on  January 
3,  1994. 
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Federal  Register  subscription,  the  LSA 
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This  handbook  is  designed  to  help  Federa' 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to.  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

February  17  at  9:00  am  and  1:30  pm 


Office  of  the  Federal  Register,  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523^538 


WHEN: 
WHERE: 


TUCSON,  AZ 

March  23  at  9:00  am 
University  of  Arizona  Medical  School. 
DuVal  Auditorium,  1501  N.  Campbell 
Avenue,  Tucson,  AZ 
RESERVATIONS:  Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area, 
call  602-290-1616 


OAKLAND,  CA 

WHEN:  March  30  at  9:00  am 

WHERE:  Oakland  Federal  Building.  1301  Clay  Street, 

Conference  Rooms  A,  B,  and  C.  2nd  Floor. 

Oakland,  CA 
RESERVATIONS:  Federal  Information  Center 

1-80O-726-4995 
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Presidential  Documents 


Presidential  Determinatioii  No.  94-8  of  January  5,  1994 
Procurement  of  Trident  II  Missiles 


Memorandum  for  the  Secretary  of  Defense  ' 

Pursuant  to  the  authority  vested  in  me  by  the  Department  of  Defense  Appro- 
priations Act  for  the  fiscal  year  ending  September  30,  1994,  Public  Law 
103-139,  I  hereby  certify  that  proposing  "detubing"  of  nuclear  powered 
ballistic  missile  submarines  (SSBNs)  as  an  option  for  eliminating  submarine- 
launched  ballistic  missile  (SLBM)  launchers  under  the  START  treaties  to 
the  other  START  Treaty  signatories  in  the  Joint  Compliance  and  Inspection 
Commission  (JCIC)  would  not  be  in  the  national  interest. 

You  are  hereby  authorized  and  directed  to  notify  the  Congress  of  this  deter- 
mination and  to  publish  it  in  the  Federal  Register. 


\ys}k)XmAx/^^S\K^KjA^A^ 


|FR  Doc.  94-3810 
Filed  2-15-94;  2:27  pml 
Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>iKty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
Vne  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
pocket  91-155-12] 

Mediterranean  Fmit  Fly;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Riverside  County. 
CA.  to  the  list  of  quarantined  areas.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  February 
14. 1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
April  18. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-12.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS.  USDA.  room  640.  Federal 


Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations)  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County.  CA.  in  an  interim  rule  effective 
on  November  5, 1991,  and  published  in 
the  Federal  Register  on  November  13. 
1991  (56  FR  57573-57579.  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles.  Santa  Clara. 
Orange.  San  Bernardino,  and  San  Diego 
Counties.  CA.  Amendments  affecting 
California  were  made  effective  on 
September  10,  and  November  12. 1992; 
and  on  January  19,  July  16.  August  3, 
September  15,  October  8,  November  22, 
and  December  16, 1993;  and  on  January 
10, 1994  (57  FR  42485-42486,  Docket 
No.  91-155-2;  57  FR  54166-54169, 
Docket  No.  91-155-3;  58  FR  6343-6346, 
Docket  No.  91-155-4;  58  FR  39123- 
39124.  Docket  No.  91-155-5;  58  FR 
42489-42491.  Docket  No.  91-155-6;  58 
FR  49186-49190,  Docket  No.  91-155-7; 
58  FR  53105-53109,  Docket  No.  91- 
155-8;  58  FR  63027-63031,  Docket  No. 
91-155-9;  58  FR  67627-67630.  Docket 
No.  91-155-10;  and  59  FR  2281-2283, 
Docket  No.  91-155-11). 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  additional 
infestation  of  Medfly  has  been 
discovered  in  the  Corona  area  of 
Riverside  County,  CA. 


The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  an  area  in  Riverside  County  of 
approximately  62  square  miles.  The  new 
quarantined  area  is  as  follows: 

Riverside  County 

That  portion  of  Riverside  County 
bounded  by  a  line  dravm  as  follows: 
Beginning  at  the  intersection  of 
Interstate  Highway  15  and  Bellegrave 
Avenue;  then  southwest  along 
Bellegrave  Avenue  to  its  intersection 
with  the  Riverside/San  Bernardino 
County  line;  then  southwest  along  the 
Riverside/San  Bernardino  County  line 
to  its  intersection  with  State  Highway 
71;  then  southeast  along  State  Highway 
71  to  its  intersection  with  State 
Highway  91;  then  south  from  this 
intersection  along  an  imaginary  line  to 
its  intersection  with  the  Corona  City 
limit;  then  west,  south,  and  east  along 
the  Corona  City  limit  to  its  intersection 
with  State  Street;  then  north  along  State 
Street  to  its  intersection  with  Chase 
Drive;  then  southeast  along  Chase  Drive 
to  its  intersection  with  El  Cerrito  Road; 
then  northeast  along  El  Cerrito  Road  to 
its  intersection  with  Temescal  Canyon 
Road;  then  northeast  from  this 
intersection  along  an  imaginary  line  to 
the  intersection  of  Magnolia  Avenue 
and  State  Highway  91;  then  northwest 
from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
California  Avenue  and  6th  Street;  then 
west  along  6th  Street  to  its  intersection 
with  Interstate  Highway  15;  then  north 
along  Highway  15  to  the  point  of 
beginning. 

Emei^ency  Action 

The  Administrator  of  the  Animal  and 
Plant  Heahh  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
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fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Corona  area  of  Riverside  County.  CA. 
There  are  approximately  93  small 
entities  that  could  be  afliected,  including 
66  fruit  sellers,  14  nurseries,  6  growers, 
4  vendors,  and  3  swapmeets. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

In  the  new  quarantined  area  in 
Riverside  County,  the  effect  on  those 
few  small  entities  that  do  move 
regulated  articles  interstate  from  parts  of 
the  quarantined  areas  will  be  minimized 
by  the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  these 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  number  of 
affected  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Exec  iitive  Order  12372 

Tl  is  program/activity  is  listed  in  the 
Cata  og  of  Federal  Domestic  Assistance 
undi  r  No.  10.025  and  is  subject  to 
Exec  utive  Order  12372,  which  requires 
inte!  'ovemmental  consultation  with 
Stati  and  local  officials.  (See  7  CFR  part 
301J ,  subpart  V.) 

Exet  utive  Order  12778 

Tl  is  rule  has  been  reviewed  under 
Exec  utive  Order  12778,  Civil  Justice 
Refo  -m.  This  rule:  (1)  Preempts  all  State 
and  ocal  laws  and  regulations  that  are 
inco  isistent  with  this  rule;  (2)  has  no 
retrc  active  effect;  and  (3)  does  not 
requ  re  administrative  proceedings 
befo  e  parties  may  file  suit  in  court 
enging  this  rule. 


chal 

Nati  mal  Environmental  Policy  Act 

Ai  1  environmental  assessment  and 
find  ng  of  no  significant  impact  have 
beei  prepared  for  this  rule.  The 
asse  ;sment  provides  a  basis  for  our 
con(  lusion  that  implementation  of 
inte  rated  pest  management  to  achieve 
erad  cation  of  the  Medfly  would  not 
hav4  a  significant  impact  on  human 
heal  h  and  the  natural  environment. 

T  e  environmental  assessment  and 
find  ng  of  no  significant  impact  were 
pre{  ared  in  accordance  with:  (1)  The 
Nati  }nal  Environmental  Policy  Act  of 
196!   (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regi  ilations  of  the  Council  on 
Env  ronmental  Quality  for 
Imp  ementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
US^  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
5031  il-50384,  August  28, 1979,  and  44 
FR !  1272-51274.  August  31, 1979). 

O  tpies  of  the  environmental 
asse  isment  and  finding  of  no  significant 
imp  ict  are  available  for  public 
ins;  action  at  USDA,  room  1141,  South 
Bui  ding,  14th  Street  and  Independence 
Ave  lue  SW.,  Washington,  DC,  between 
8  a.  a.  and  4:30  p.m..  Monday  through 
Fri(  ay,  except  holidays.  In  addition, 
cop  es  may  be  obtained  by  writing  to  the 
ind  vidual  listed  under  FOR  FURTHER 
MFC  RMATION  CONTACT. 

Pap  ;rwork  Reduction  Act 

T  le  information  collection  and 
recc  rdkeeping  requirements  contained 
in  8  ibpart  301.78  have  been  approved 
by  t  le  Office  of  Management  and 
Bu(  get  (OMB)  under  the  Paperwork 
Rec  action  Act  of  1980  (44  U.S.C.  3501 
et  s  "q.)  under  OMB  control  number 
057  M)088. 

List  of  Subjects  in  7  CFR  Part  301 

A  'ricultural  commodities.  Plant 
dis<  ases  and  pests,  Quarantine. 


Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd.  ISOee, 
ISOff;  161. 162.  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c).  the 
designation  of  the  quarantined  areas  is 
amended  by  adding  an  entry  for 
Riverside  County  in  alphabetical  order 
to  read  as  follows: 

§301.78-3    Quarantined  areas. 


(c)»  •  • 
California 


Riwrside  County.  That  portion  of 
Riverside  County  beginning  at  the 
intersection  of  Interstate  Highway  IS 
and  Bellegrave  Avenue;  then  southwest 
along  Bellegrave  Avenue  to  its 
intersection  with  the  Riverside/San 
Bernardino  County  line;  then  southwest 
along  the  Riverside/San  Bernardino 
Coimty  line  to  its  intersection  with  State 
Highway  71;  then  southeast  along  State 
Highway  71  to  its  intersection  with 
State  Highway  91;  then  south  from  this 
intersection  along  an  imaginary  line  to 
its  intersection  with  the  Corona  City 
limit;  then  west,  south,  and  east  along 
the  Corona  City  limit  to  its  intersection 
with  State  Street;  then  north  along  State 
Street  to  its  intersection  with  Chase 
Drive;  then  southeast  along  Chase  Drive 
to  its  intersection  with  El  Cerrito  Road; 
then  northeast  along  El  Cerrito  Road  to 
its  intersection  with  Temescal  Canyon 
Road;  then  northeast  from  this 
intersection  along  an  imaginary  hne  to 
the  intersection  of  Magnolia  Avenue 
and  State  Highway  91;  then  northwest 
from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
CaUfomia  Avenue  and  6th  Street;  then 
west  along  6th  Street  to  its  intersection 
with  Interstate  Highway  15;  then  north 
along  Highway  15  to  the  point  of 
beginning. 

Done  in  Washington.  DC,  this  14tb  day  of 
February  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-3615  Filed  2-16-94;  8:45  am] 
HUMO  COOe  M10-M-^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

{Docket  No.  •3-MM-20»-AD;  Amendment 
39-8814;  AD  •44»-07] 

Airworthiness  Directhres;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Cart>on  Brakes 

AGENCY:  Federal  Aviation 
Administration.  DOT, 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
typographical  error  in  an  existing 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes.  That  AD  currently 
requires  insf>ections  of  the  brake  rod 
inner  cylinder  bolts  on  the  main  landing 
gear  (KfLGJ  wheels  and  brakes; 
inspections  of  certain  MLG  bushings; 
installation  of  retainer  plates  at  each 
MLG  brake  disconnect:  inspection  and 
modification  of  the  brake  rod  pin 
assembly  at  each  MLG  wheel;  repair  or 
replacement  of  discrepant  parts:  and 
revision  of  the  Airplane  Flight  Manual 
(AFM).  as  necessary.  This  action 
corrects  a  column  heading  in  a  table  that 
appeared  in  the  rule.  This  action  is 
necessary  to  ensure  that  affected 
operators  are  aware  of  the  correct 
accellerate-stop  distances  to  observe 
when  complying  with  certain 
requirements  of  the  rule. 
DATES:  Effective  February  18, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  FederaLR^ster  as  of 
February  18. 1994  (59  FR  5074. 
February  3. 1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPP(.EMENTARY  INFORMATION:  On 
January  27, 1994,  the  FAA  issued  AD 


94-03-07,  Amendment  39-8814  (59  FR 
5074,  February  3. 1994),  which  is 
applicable  to  Boeing  Model  767  series 
airplanes  equipped  with  carbon  brakes. 
That  AD  requires  inspections  of  the 
brake  rod  iimer  cylinder  bolts  on  the 
main  landing  gear  (MLG)  wheels  and 
brakes:  inspections  of  certain  MLG 
bushings:  installation  of  retainer  plates 
at  each  MLG  brake  disconnect; 
inspection  and  modification  of  the  brake 
rod  pin  assembly  at  each  MLG  wheel; 
repair  or  replacement  of  discrepant 
parts;  and  revision  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM),  as 
necessary.  That  action  was  prompted  by 
numerous  reports  of  brake  failure  during 
landing  and  during  a  low  enei^gy 
rejected  takeoff.  The  actions  required  by 
that  AD  are  intended  to  prevent  failure 
of  two  or  more  MLG  brakes,  which 
could  adversely  affect  the  stopping 
performance  of  the  airplane. 

Recently,  the  FAA  has  become  aware 
of  the  fact  that  the  version  of  this  AD 
that  was  published  in  the  Federal 
Register  contained  a  typographical  error 
in  paragraph  (0.  That  paragraph  requires 
that  the  AFM  be  revised  to  include 
information  concerning  two-brake- 
deactivated  performance  decrements 
that  must  be  observed  until  certain 
inspections  and  installation  actions 
required  by  paragraphs  (a)  through  (b)(3) 
of  the  AD  have  been  accomplished. 

That  AFM  revision  contains  three 
"options"  with  which  affected  operators 
may  comply.  "Option  3"  of  this  AFM 
revision  information  contains  a  table 
specifying  "Corrected  Accelerate  Stop 
Distances"  (Section  4.3  of  the  AFM)  that 
operators  who  elect  to  comply  with 
"Option  3"  are  to  observe  when 
calculating  the  maximum  allowable 
takeoff  weight  of  the  airplane.  In  the 
portion  of  the  AD  pubUshed  in  the 
Federal  Register,  the  headings  of  two 
columns  ("Corrected  Accel-Stop 
Distance  (feet)"  and  "Adjusted 
Corrected  Accel-Stop  Distance  (feet)"] 
in  this  table  were  inadvertently 
transposed.  With  such  a  transposition, 
the  material  appearing  in  the  respective 
columns  could  be  misleading  to 
operators  attempting  to  comply  with 
this  portion  of  the  rule. 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  AD 
94-03-07  to  correctly  label  the  columns 
of  material  appearing  in  the  table 
included  under  "Option  3"  of  paragraph 

(0.  *^  "  "^ 

Action  is  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (FAR).  The 
effective  date  of  the  rule  remains 
February  18, 1994. 


The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corrects 
columnar  headings  in  a  table  related  to 
an  optional  method  of  compliance  with 
a  rule,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

S4-03-07  Boeing:  AmeDdment  39-8814. 
Docliet  93-NM-209-AD. 

Applicability:  Mode!  767  series  airplanes 
equipped  with  carbon  brakes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  two  or  more  MLG 
brakes,  which  could  adversely  affect  the 
stopping  performance  of  the  airplane, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (f)  of 
this  AD,  within  60  days  after  the  effective 
date  of  this  AO.  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD  in  accordance  with 
Boeing  Service  Bulletin  767-32A0116, 
Revision  1.  dated  January  13. 1994: 

(1)  Perforai  a  surface  temper  etch 
inspection  and  a  fluorescent  magnetic 
particle  inspection  to  detect  cracks  or 
thermal  damage  of  the  brake  rod  inner 
c>'linder  bolts  on  the  main  landing  gear 
(MLG)  wheels  and  brakes  in  accordance  with 
the  service  bulletin.  As  a  result  of  these 
inspections,  accomplish  either  paragraph 
(a)(lKi)  or  (a)(lKii)  of  this  AD.  as  applicable: 

(i)  If  cracking  or  thermal  damage  is  found 
on  any  bolt:  Prior  to  further  flight,  replace  the 
existing  bolt  with  a  new  or  serviceable  bolt 
in  accordance  with  the  service  bulletin. 
Repeat  the  inspeaions  thereafter  at  intervals 
not  to  exceed  800  flight  cycles. 

(ii)  If  craclung  or  thermal  damage  is  not 
found  on  any  bolt:  Apply  finish  and  reinstall 
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the  bolt  in  accordance  with  the  service 
bulletin.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  800  flight  cycles. 

(2)  Perform  a  visual  inspection  to  detect 
cracking  of  the  inner  cylinder  fork  lug 
bushings  and  the  brake  rod  bushings  at  the 
inner  cylinder  fork  lug  end  in  accordance 
with  the  service  bulletin.  Repeat  that 
inspection  thereafter  at  intervals  not  to 
exceed  800  flight  cycles. 

(b)  For  airplanes  having  line  positions  132 
through  518,  inclusive:  Except  as  provided  in 
paragraph  (f)  of  this  AD,  within  60  days  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (b)(1),  (b)(2).  and  (b)(3).  as 
follows: 

(1)  Install  the  retainer  plates  at  each  MLG 
brake  disconnect;  and  adjust  the  torque  of  the 
"B"-nut  on  the  hydraulic  line  connection  to 
the  disconnect  fltting;  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-32 AOl  25, 
dated  November  11, 1993. 

(2)  Remove  the  cross  bolt  from  the  brake 
housing  and  brake  rod  pin  assembly  at  each 
MLG  wheel;  remove  the  brake  rod  pin 
assembly;  perform  a  visual  inspection  of  the 
brake  rod  pin  assembly  to  detect  cracks, 
bronze  transfer,  corrosion,  chrome 
discoloration,  and  areas  of  missing  chrome 
plate;  prior  to  further  flight,  replace  any 
damaged  brake  rod  pin  assembly  with  a  new 
or  serviceable  assembly;  modify  the  brake  rod 
pin  assembly;  install  the  modified  brake  rod 
pin  into  the  brake  housing  and  brake  rod;  and 
install  a  new  brake  attach  pin  retainer 
configuration;  in  accordance  with  Boeing 
Service  Bulletin  767-32A0126,  Revision  1. 
dated  January  13. 1994. 

(3)  Perform  a  one-time  visual  inspection  to 
detect  cracking,  deformation,  and/or  a 
missing  piece  in  the  bushings  in  the  brake 
housing,  and  the  bushings  in  the  end  of  the 
brake  rod.  in  accordance  with  Boeing  Service 
Bulletin  767-32A0126,  Revision  1.  dated 
January  13, 1994. 

(c)  For  any  bushing  that  is  found  broken 
and/or  any  bushing  that  is  found  having  a 
piece  missing  during  the  inspectioni.<:) 
required  by  paragraphs  (a)(2)  and/or  (b)(3)  of 
this  AD,  accomplish  the  requirements  of 
either  paragraph  (c)(1)  or  (c)(2).  as  follows: 

(1)  Within  10  flight  cycles  after  detection, 
repair  or  replace  the  bushing  in  accordance 
with  the  appropriate  service  bulletin.  No 
performance  decrements  are  required  within 
the  first  10  flight  cycles  since  detection.  Or 

(2)  If  the  affected  bushing  has  not  been 
replaced  within  10  flight  cycles  after 
detection,  observe  one-brake-deactivated 
performance  decrements  in  accordance  with 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  until  replacement  of  the  affected 
bushing  is  accomplished.  Operation  must  be 
performed  with  all  brakes  and  the  antiskid 
system  fully  functional,  while  operating  with 
one-brake-deactivated  performance 
decrements  for  broken  bushings  and/or  a 
bushing  with  a  missing  piece. 

(d)  For  any  bushing  that  is  found  to  be 
cracked  or  deformed  during  the  inspection(s) 
required  by  paragraphs  (a)(2)  and/or  (b)(3)  of 
this  AD,  accomplish  the  requirements  of 
either  paragraph  (d)(1)  or  (d)(2),  as  follows: 

(1)  Within  100  flight  cycles  since  detection, 
repair  or  replace  the  bushing  in  accordance 
with  the  appropriate  service  bulletin.  No 


peri  irmance  decrements  are  required  within 
the  irst  100  flight  cycles  since  detection.  Or 
(2  If  the  affected  bushing(s)  has  not  been 
repl  iced  within  100  flight  cycles  since 
detection,  observe  one-brake-deactivated 
irmance  decrements  in  accordance  with 
'  AA-approved  AFM  until  replacement  of 
ffected  bushing  is  accomplished, 
ion  must  be  performed  with  all  brakes 
and^e  antiskid  system  fully  functional, 
operating  with  one-brake-deactivated 
rmance  decrements  for  cracked 
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Operators  may  operate  beyond  60  days 
the  effective  date  of  this  AD  with  one- 
braUe-deactivated  performance  decrements 
for  ( racked  or  broken  bushings,  provided  that 
the  I  ictions  required  by  paragraphs  (a) 
thro  igh  (b)(3)  of  this  AD  have  been 
accc  mplished. 

(f  Revise  the  Limitations  and  Flight 
Peri  )rmance  sections  of  the  FAA-approved 
AF)  I  (or  computer  generated  takeoff  weight 
tabl  is)  to  include  the  following  information. 
(Thi  i  may  be  accomplished  by  inserting  a 
cop; '  of  this  AD  in  the  AFM.)  If  the  actions 
reqv  ired  by  paragraphs  (a)  through  (b)(3)  of 
this  AD  have  not  been  accomplished  within 
60  (  ays  after  the  effective  date  of  this  AD,  the 
foil(  wing  two-brake-deactivated  performance 
dea  ements  must  be  observed  until  the 
acti  ins  required  by  paragraphs  (a)  through 
(b)(;  )  of  this  AD  have  been  accomplished. 
The  following  adjustments  reflect  takeoff  and 
lan(  ing  performance,  assuming  failure  of  two 
bral  es.  Operation  must  be  performed  with  all 
bral  es  operative  and  the  anti-skid  system 
ope  ative. 

Opl  on  1 

(1 1  Subtract  70,000  LB  (  31.750  KG)  bam 
the  akeoff  limited  weight  (the  most  limiting 
(lov  est)  of  maximum  certified,  obstacle 
clea  "ance,  tire  speed,  brake  energy,  climb,  or 
fiel   length  limited  weight).  No  adjustment 
to  tl  le  takeoff  speeds  for  the  resulting  weight 
is  required. 

(^  Landing  Field  Length— Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
bra  es  operative'  FAR  landing  field  length  by 
a  £a  :tor  of  1.2C. 

(3 )  Maximum  Quick  Tumaroimd  Weight — 
Sec  ion  4.13  of  the  Airplane  Fli(;ht  Manual: 
No  :hange  from  the  'all  brakes  opierative' 
vail  e. 

Opi  ion  2 

4.4 
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Field  Length  Limited  Weight — Section 
)f  the  Airplane  Flight  Manual:  Reduce 
all  brakes  op>erative'  field  length  limited 
5ht  by  10,500  LB  (4,750  KG).  The 
majimum  allowable  takeoff  weight  is  the 
limiting  (lowest)  of  maximum  certified, 
,  obstacle  clearance,  tire  speed,  or  this 
adjifsted  field  length  limited  weight 

)  Reference  Vi,mcg)  Limited  Accelerate- 
Distance — Section  4.8  of  the  Airplane 
t  Manual:  Increase  the  reference  Vkhk^) 
ted  accelerate-stop  distance  by  1000  FT. 
)  Takeoff  Dei:ision  Speed,  V| — Section 
>f  the  Airplane  Flight  Manual:  Reduce  V| 
following: 

s  below  330.000  LB  (150,000  KG): 
Sbbtiact  4  knots 

ghts  at  or  above  330.000  LB  (150.000  KG): 
S  ibtract  3  knots 


lei 


We  ght 


We 


If  the  resulting  V|  is  less  than  VxaKt). 
takeoff  is  permitted  with  V|  set  equal  to 
Vi(mct)  provided  the  corrected  accelerate-stop 
distance  available  exceeds  the  adjusted 
reference  V|,mct)  limited  accelerate-stop 
distance  from  Step  2. 

(4)  Brake  Energy  Limits — Section  4.7  of  the 
Airplane  Flight  Manual:  Reduce  the 
maximum  brake  energy  speed  allowed  with 
all  brakes  operative  by  30  knots.  Verify  the 
scheduled  V|  is  less  than  the  reduced  Vmbe- 
If  not,  then  takeoff  weight  must  be  reduced. 

(5)  Landing  Field  Length — Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
brakes  operative'  FAR  landing  field  length  by 
a  factor  of  1.20. 

(6)  Maximum  Quick  Turnaround  Weight — 
Section  4.13  of  the  Airplane  Flight  Manual: 
No  change  &t>m  the  'all  brakes  operative' 
value. 

Option  3 

Once  the  following  adjustments  to 
corrected  accelerate-stop  distance  and  Vmbe 
are  determined,  the  takeoff  weights  should  be 
calculated  in  the  normal  fiashion  (using  these 
adjusted  data)  to  determine  the  maximum 
allowable  takeoff  weight 

(1)  Corrected  Accelerate  Stop  Distance — 
Section  4.3  of  the  Airplane  Flight  Manual: 
Use  the  following  table  to  adjust  the  . 
corrected  accelerate-stop  distance. 


Cor- 
rected 
accet- 
stop  dis- 
tance 
(feet) 

Adjusted 

corrected 

accel-stop 

distance 

(feet) 

Corrected 

accel-stop 

distance 

(feet) 

Ac^usted 
corrected 
accel-stop 

distance 
(feet) 

4000 

5000 

6000  ..... 

7000  

8000  

9000  

10.000  .. 
11.000  .. 
12,000  .. 

3420 
4312 
5206 
6104 
7005 
7908 
8815 
9724 
10,637 

13,000 
14,000 
15,000 
16,000 
17,000 
18.000 
19.000 
20.000 

11.552 
12.470 
13.391 
14.315 
15.241 
16.171 
17.104 
18,039 

Linearly  interpolate  for  accelerate-stop 
distance  values  between  those  shown. 

(2)  Reference  V|(mcf)  Limited  Accelerate- 
Stop  Distance — Section  4.8  of  the  Airplane 
Flight  Manual:  Increase  the  reference  V|(mc») 
limited  accelerate-stop  distance  by  500  FT. 

If  V|  is  less  than  Vi<m:g).  takeoff  is 
permitted  with  V|  set  equal  to  ^Hmcty 
provided  the  corrected  accelerate-stop 
distance  available  exceeds  this  adjusted 
refierence  V|(mcg)  limited  accelerate-stop 
distance. 

(3)  Brake  Energy  Limits — Section  4.7  of  the 
Airplane  Flight  Manual:  Use  the  following 
table  to  adjust  the  maximum  brake  energy 
speed  allowed  with  all  brakes  operative  after 
correcting  for  runway  slope  and  wind. 


All  brake  op 
Vmb^KIAS 


100 
110 
120 


Ad- 
justed 

Vmb^ 
KIAS 


642 

92.4 

100.6 


An 

brake 

op 

Vmbc- 

KIAS 


170 
180 
190 


Ait- 
justed 
Vmbe- 

KIAS 


141.4 
149.6 
157.8 
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AN  brake  op 
Vmbe-KIAS 

Ad- 
Med 
Vmbe- 

KIAS 

AR 

brake 

op 

Vmbt- 

KIAS 

Ad- 
justed 
Vmbe- 
KIAS 

130 

140 

150 

160 

108.7 
116.9 
125.1 
133.3 

200 
210 
220 

166.0 
174.2 
182.3 

Linearly  interpolate  for  Vmbe  values 
between  those  shown. 

(4)  Landing  Field  Length— Section  4.13  of 
the  Airplane  Flight  Manual:  Multiply  'all 
brakes  operative"  FAR  landing  field  length  by 
8  factor  of  1.20. 

(5)  Maximum  Quick  Turnaround  Weight- 
Section  4.13  of  the  Airplane  Flight  Manual: 
No  change  frt>m  the  'all  brakes  operative' 
value." 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  8pprov<9d  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-32 AOl  16, 
Revision  1.  dated  January  13, 1994;  Boeing 
Alert  Service  Bulletin  767-32A0125.  dated 
November  11, 1993;  and  Boeing  Service 
Bulletin  767-32A0128,  Revision  1,  dated 
January  13, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  U.S.C 
552(8)  and  1  CFR  part  51,  as  of  February  18, 
1994  (59  FR  5074,  February  3, 1994).  Copies 
may  be  obtained  from  Boeing  Commercial 
Airplane  Croup.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(j)  This  amendment  becomes  effective  on 
February  18, 1994. 

Issued  in  Renton.  Washington,  on  February 
10. 1994. 

DaireU  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94-3581  Filed  2-1&-94;  8:45  am] 
BtLUNO  COM  4ei«.19-U 


14  CFR  Part  39 

(Docicet  No.  93-NM-«7-^D;  Amendment 
3»-6821;  AD  94-04-03] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Adrninistration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracks  in 
the  slat  track  roller  bearing  bolts,  and 
replacement,  if  necessary.  This 
amendment  adds  an  inspection  of  the 
positicHial  plates  installed  on  certain 
airplanes,  and  replacement,  if  necessary; 
reduces  the  compliance  time  for  the 
initial  inspection:  and  cites  the  latest 
revision  to  the  service  bulletin  as  the 
appropriate  service  information  source, 
lliis  amendment  is  prompted  by  a 
report  that  certain  positional  plates  may 
not  stop  rotation  of  the  roller  bearing 
bolts.  The  actions  specified  by  this  AD 
are  intended  to  prevent  januning  of  the 
affected  slat  or  separation  of  the  slat 
from  the  airplane. 

DATES:  Effective  March  21. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Re^ster  as  of  March  21. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Dirertorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056;  telephone  (206)  227-2774: 
fax  (206)  227-1181. 
SUPP«.EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-18-02.  Amendment  39-6708  (55  FR 
34699,  August  24, 1990).  which  is 
applicable  to  all  Boeing  Model  727 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  23. 1993  (58 
FR  44466).  The  action  proposed  to 
require  repetitive  inspections  to  detect 


cracks  in  the  slat  track  roller  bearing 
bolts,  and  replacement,  if  necessary:  and 
an  inspection  of  the  positional  plates 
installed  on  certain  airplanes,  and 
replacement,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Cbe  commenter  requests  that  the 
compliance  time  of  2.500  flight  cycles, 
as  specified  in  paragraphs  (b)  and  (d)  of 
the  proposal,  be  reduced  to  2,000  flight 
cycles  to  coincide  with  the  interval 
expressed  in  Boeing  Service  Bulletin 
727-57-0172.  which  is  dted  in  the 
proposed  rule. 

Tne  FAA  does  not  concur  with  the 
commenter's  request  to  shorten  the 
proposed  compliance  time  In 
developing  an  appropriate  compliance 
time,  the  FAA  considered  the  safety 
implications,  parts  availabiUty.  ana 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
modifications.  Further,  this  AD 
supersedes  an  existing  AD  that  specified 
a  compliance  time  of  2300  flight  cycles. 
The  FAA  has  received  no  reports  to  date 
of  any  problem  encountered  as  a  result 
of  that  compliance  time.  To  reduce  the 
compliance  time  of  the  proposal  would 
necessitate  (undw  the  provisions  of  the  ' 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
public  comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule:  the  time  required  for 
that  procedure  may  be  as  long  as  four 
additional  months.  In  light  of  these 
considerations,  and  in  consideration  of 
the  amount  of  time  that  has  already 
elapsed  since  issuance  of  the  original 
notice,  the  FAA  has  determined  that 
further  delay  of  this  final  rule  action  is 
not  warranted. 

The  Air  Transport  Association  (ATA) 
of  America,  on  faiehalf  of  its  members, 
requests  that  the  FAA  review  existing 
approvals  of  alternative  methods  of 
compliance  for  AD  90-18-02  and 
determine  if  these  approvals  remain 
valid  for  this  AD  and.  if  so.  either  place 
a  "NOTE"  In  the  final  rule  or  convey 
that  information  to  affected  operators 
through  individual  notices.  ATA 
contends  that  including  such  a  "NOTE" 
in  this  AD  would  expedite  AD  handling 
and  reduce  processing  costs  for  both 
operators  and  the  FAA. 

The  FAA  has  reviewed  existing 
approvals  of  alternative  methods  of 
compliance  for  AD  90-18-02  and  finds 
that  these  approvals  would  not 
necessarily  be  acceptable  for  this  AD. 
since  the  actions  required  by  the 
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existing  AD  do  not  adequately  address 
the  unsafe  condition.  However,  if  an 
operator  believes  its  existing  approval 
also  should  be  considered  acceptable  for 
this  AD,  that  operator  should  resubmit 
its  request  for  approval  from  the  FAA  in 
accordance  with  the  provisions  of 
paragraph  (f)  of  this  AD. 

One  ATA  member  suggests  that,  in 
lieu  of  being  superseded,  AD  90-18-02 
should  be  revised  or  amended  so  that 
operators  with  approvals  of  alternative 
methods  of  compliance  for  that  AD 
would  not  be  required  to  resubmit 
requests  for  such  approvals  for  this  AD. 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  the  actions  required  by 
AD  90-18-02  do  not  adequately  address 
the  specified  unsafe  condition. 
Consequently,  issuance  of  this  AD  is 
necessary  to  require  additional  actions 
in  order  to  fully  address  the  unsafe 
condition.  The  FAA's  normal  poHcy  in 
this  regard  is  that  when  an  AD  requires 
additional  actions,  the  existing  AD  is 
superseded  by  being  removed  from  the 
system  and  a  new  AD  added. 

One  commenter  requests  that  the  FAA 
include  an  initial  implementation 
period  of  2.500  flight  cycles  in  the  final 
rule  to  allow  operators  that  are  currently 
performing  inspections  in  accordance 
with  the  requirements  of  AD  90-18-02 
additional  time  to  "transition  over"  to 
the  use  of  Revision  3  of  Boeing  Service 
Bulletin  727-57-0172.  The  commenter 
states  that,  as  written,  the  proposed  rule 
would  require  that  those  operators  begin 
accomplishing  the  inspections  in 
accordance  with  Revision  3 
immediately  after  the  effective  date  of 
this  AD. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  infers 
that  the  commenter's  request  for  an 
implementation  period  to  "transition 
over"  refers  to  a  need  for  additional 
time  to  update  records  and  plan/ 
schedule  subsequent  inspections.  The 
FAA  finds  that  additional  time  to  begin 
accomplishing  the  inspections  in 
accordance  with  Revision  3  of  the 
service  bulletin  is  not  warranted. 

Paragraphs  (a)  and  (b)  of  the  Rnal  rule 
are  purposefully  redundant  with  the 
exception  of  the  inspection  thresholds 
specified.  The  intent  of  paragraph  (b)  is 
to  reduce  the  inspection  threshold  from 
that  specified  in  paragraph  (a)  and  to 
require  that  operators  accomplish  the 
inspection  in  accordance  with  Revision 
3  of  the  service  bulletin.  Revision  3  of 
the  service  bulletin  does  not  contain 
significant  changes  from  other  issues  of 
the  service  bulletin.  Farther,  operators 
have  been  provided  ample  notice 
through  the  proposed  AD  of  the  FAA's 
intent  to  require  that  Revision  3  of  the 
service  bulletin  be  used  for  any 


this 
add 
been 
accot \ 


to 
rei 
ensuife 


Bqui  «d 


insp«  :tion  accomplished  after  the 
effect  ive  date  of  this  final  rule. 
Open  itors  will  also  receive  30  additional 
days  ifler  publication  of  this  final  rule 
in  th<  Federal  Register  before  this  AD 
will  1  ecome  effective. 

Thi  ( FAA  has  revised  paragraph  (a)  of 
this  >  D  to  clarify  its  intent  that 
opers  tors  currently  accompfishing  the 
repet  tive  inspections  required  by  AD 
90-li  ^2  continue  to  perform  those 
inspe  :tions  in  accordance  with  Revision 
3  of  t  le  service  bulletin  until  the  first 
inspe  :tion  required  by  paragraph  [b)  of 
{  D  has  been  accomplished.  In 
on,  paragraph  (b)  of  this  AD  has 
■evised  to  specify  that 
plishment  of  the  repetitive 
inspebtions  in  accordance  vdth  Revision 
3  of  t  le  service  bulletin  terminates  the 
repet  tive  inspections  required  by 
parag  -aph  (a)  of  this  AD. 

On  ( commenter  requests  that 
para^  -aph  (d)  of  the  proposal  be  revised 
indicate  that  no  further  action  is 

if  a  "checking  tool"  is  used  to 
that  a  functionally  acceptable 
positional  plate  was  installed  per 
Boeir  g  Drawing  65C31395.  The 
comn  lenter  indicates  that  it  has 
devel  Dped  a  tool  for  checking  the 
dimei  isions  of  the  positional  plate  in 
accor  lance  with  the  Boeing  drawing. 
The  c  Dmmenter  states  that,  since  it  has 
used  I  functionally  acceptable  solution 
to  the  problem  and  since  this  solution 
is  reo  >gnized  by  Boeing  as  being 
equiv  alent  to  the  procedures  described 
Re  'ision  3  of  the  service  bulletin 
in  the  proposal,  the  FAA  should 
r  icognize  this  procedure  as  an 
p  table  method  of  complying  with 
pi  oposed  requirements  of  this  AD. 
FAA  does  not  concur  with  the 
comn  enter's  request  to  revise  paragraph 
offthis  AD  to  indicate  that  no  further 
is  required  if  a  "checking  tool"  is 
Paragraph  (d)  of  this  AD  requires 
gap  between  the  roller  bolt  head 
positional  plate  be  measured  in 
accordance  with  Revision  3  of  Boeing 
Servii  :e  Bulletin  727-57-0172. 
How«  ver.  that  service  bulletin  does  not 
speci  y  the  use  of  any  particular  tool 
wheni performing  the  measurement.  The 
FAA  las  no  data  available  to  evaluate 
the  V)  lidity  of  the  tool  referenced  by  the 
comn  enter.  In  addition,  the  FAA  does 
not  fi  id  it  necessary  to  limit  the 
meth(  >ds  available  to  operators  to 
accor  iplish  the  requirements  of 
parag  -aph  (d)  of  this  AD.  Since  the 
servi(  e  bulletin  does  not  specify  the  use 
of  an;  particular  tool,  the  FAA 
consi  lers  that  any  measiuing  tool  that 
allow  i  operators  to  determine  if  the  gap 
betw(  en  the  roller  bolt  head  and  the 
positi  anal  plate  is  within  specified 
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limits  meets  the  intent  of  paragraph  (d) 
of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,635  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,047  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,036,530.  or  $990  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  3»-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

4 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6708  (55  FR 
34699.  August  24. 1990).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8821,  to  read  as  ft)llows: 

94-04-03  Boeing:  Amendment  39-8821. 
Docket  93-NM-97-AD.  Supersedes  AD 
90-18-02,  Amendment  39-6708. 

Applicability:  All  Model  727  series 
airplanes,  certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  roller  bearing 
bolts  and  subsequent  jamming  of  the  affected 
slat  or  separation  of  the  slat  £rom  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12.000  total 
flight  cycles,  or  within  2,500  flight  cycles 
after  September  30, 1990  (the  effective  date 
of  AD  90-18-02,  Amendment  39-6708). 
whichever  occurs  later:  Accomplish 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  727-57-0172,  Revision  1, 
dated  October  12. 1989:  Revision  2,  dated 
June  27, 1991;  or  Revision  3,  dated  March  19. 
1992.  After  the  effective  date  of  this  AD:  the 
inspection  shall  be  accomplished  only  in 
accordance  with  Revision  3  of  the  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  5,000  flight  cycles 
until  the  inspection  required  by  paragraph  (b) 
of  this  AD  is  accomplished 

(1)  For^irplanes  equipped  with  roller 
bearing  bolts  made  ftora  CRES  material: 
Perform  a  fluorescent  particle  inspection  of 
the  slat  track  roller  bearing  bolts  to  detect 
cracks. 

(2)  For  airplanes  equipped  with  roller 
l>e8ring  bolts  not  made  ftom  CRES  material: 
Perform  a  magnetic  particle  inspection  of  the 
slat  track  roller  bearing  bolts  to  detect  cracks. 

(b)  Prior  to  the  accumulation  of  8,000  total 
flight  cycles,  or  within  2,500  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  accomplished  previously 
within  the  last  2,500  flight  cycles  prior  to  the 
effective  date  of  this  AD:  Accomplish 
paragraph  (b)(1)  or  (bM2)  of  this  AD.  as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  727-57-0172,  Revision  3. 
dated  March  19, 1992.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  5,000 
flight  cycles.  Accomplishment  of  this 
inspection  terminates  the  repetitive 
inspection  requirement  of  paragraph  (a)  of 
this  AD. 

(1)  For  airplanes  equipped  with  roller 
bearing  bolts  made  ftom  CRES  material: 
Perform  a  fluorescent  particle  inspection  of 
the  slat  track  roller  bearing  bolts  to  detect 
cracks. 

(2)  For  airplanes  equipped  with  roller 
bearing  bolts  not  made  from  CRES  material; 


Perform  a  magnetic  particle  inspection  of  the 
slat  track  roller  bearing  bolts  to  detect  cracks. 

(c)  If  any  cracked  bolt  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  cracked  bolt  with 
a  serviceable  bolt  and  inspect  the  associated 
roller  to  detect  seizure,  in  accordance  with 
Boeing  Service  Bulletin  727-57-0172, 
Revision  1,  dated  October  12, 1989.  Revision 
2,  dated  June  27, 1991,  or  Revision  3,  dated 
March  19, 1992.  If  the  roller  is  seized  or  does 
not  turn  smoothly,  prior  to  further  flight, 
replace  the  defective  roller  with  a  serviceable 
roller  in  accordance  with  the  service  bulletin. 

(d)  For  airplanes  having  positional  plates 
installed  in  accordance  with  Boeing  Service 
Bulletin  727-57-0172,  dated  September  6, 
1985,  Revision  1,  dated  October  12, 1989,  or 
Revision  2,  dated  June  27. 1991:  Prior  to  the 
accumulation  of  5,000  flight  cycles  since 
modification,  or  within  2,500  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  measure  the  gap  between  the 
roller  bolt  head  and  the  positional  plate  in 
accordance  with  Boeing  Service  Bulletin 
727-57-0172,  Revision  3,  dated  March  19, 
1992. 

(1)  If  the  gap  measures  0.020  inch  or  less, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  gap  measures  more  than  0.020 
inch,  prior  to  further  flight,  replace  the 
positional  plate  with  a  new  positional  plate 
in  accordance  with  Figure  3  of  the  service 
bulletin. 

(e)  Modification  of  the  bolts  and  slat  tracks 
in  accordance  with  Boeing  Service  Bulletin 
727-57-0172,  Revision  3.  dated  March  19, 
1992,  constitutes  terminating  action  for  the 
actions  required  by  paragraphs  (a),  (b),  and 
(d)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seanle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections,  replacements,  gap 
measurement,  and  modification  shall  be  done 
in  accordance  with  Boeing  Service  Bulletin 
727-57-0172.  Revision  1.  dated  October  12. 
1989:  Boeing  Service  Bulletin  727-57-0172. 
Revision  2.  dated  June  27. 1991;  and  Boeing 
Service  Bulletin  727-57-0172.  Revision  3. 
dated  March  19, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  bom  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 


Capitol  Street.  NW..  suite  700,  Washington. 

(i)  This  amendment  becomes  effective  on 
March  21, 1994. 

Issued  in  Reaton.  Washington,  on  February 
4, 1994. 

N.  B.  Martenson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-3103  Filed  2-16-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-58-AD;  Amendment 
3»-8825;  AD  8»-02-12  R1] 

Airworthiness  Directives;  Gulfstream 
Model  Q-4V  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-rV  airplanes,  that  currently  requires 
deactivating  instrument  landing  systems 
(ILS)  that  utilize  dedicated  Bendix 
radios.  This  amendment  provides  for  an 
optional  terminating  action,  which,  if 
accomplished,  allows  reactivation  of  the 
Bendix  ILS  systems.  This  amendment  is 
prompted  by  the  development  of  a 
modification  that  positively  addresses 
the  identiHed  unsafe  condition.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  hazardous 
deviations  from  the  intended  course. 
DATES:  Effective  March  21, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation. 
P.O.  Box  2206.  M/S  D-10,  Savannah. 
Georgia  31402-2206.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  210C.  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Steve  Flanagan,  Aerospace  Engineer. 
Airframe  Branch.  ACE-120A.  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  2  IOC.  Atlanta. 
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Georgia  30349;  telephone  (404)  991- 
2910;  fax  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD 
89-02-12,  Amendment  39-€155  (54  FR 
11165,  March  17, 1989),  which  is 
applicable  to  certain  Gulfstream  G-IV 
airplanes,  was  published  in  the  Federal 
Register  on  October  27. 1993  (58  FR 
57756).  That  action  proposed  to  revise 
AD  89-02-1 2  to  continue  to  require 
deactivating  the  instrument  landing 
systems  (ILS)  utilizing  dedicated  Bendix 
radios  and  modifying  the  electronic 
display  controller  wiring.  That  action 
also  proposed  to  provide  for  an  optional 
terminating  action,  which  consists  of 
modifying  the  ILS  receivers  hardware 
and  TCAS  symbol  generators  software 
for  the  #1  and  #2  electronic  display 
controllers. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  there  are 
approximately  95  Model  G-IV  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  59 
airplanes  of  U.S.  registry  will  be  eiffected 
by  this  action. 

The  actions  cxirrently  required  by  AD 
89-02-12  take  approximately  3  work 
hours  per  airplane  to  accompUsh,  at  an 
average  labor  rate  of  S55  per-work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  that  AD  on  U.S.  operators  is 
estimated  to  be  $9,735,  or  $165  per 
airplane. 

This  revision  of  AD  89-02-12  will 
add  no  new  additional  costs  to 
operators,  since  it  merely  provides  for 
an  optional  terminating  action.  Should 
an  operator  elect  to  accomplish  the 
terminating  action,  the  associated 
modification  will  take  approximately  6 
work  hours  per  airplane  to  accomplish. 
The  relocation  and  certification  of  a  new 
AM/FM  entertainment  antenna  will  take 
approximately  120  work  hours  per 
airplane  to  accomplish.  The  average 
labor  charge  is  $55  per  work  hour.  All 
required  parts  will  be  provided  free  of 
charge  by  the  manufacturer.  Based  on 
these  figiues.  the  total  cost  of 
accomplishing  the  optional  terminating 
action  is  estimated  to  be  $6,930  per 
airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
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Stat  !S,  on  the  relationship  between  the 
nati  mal  government  and  the  States,  or 
on  t  le  distribution  of  power  and 
resp  onsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  lave  sufficient  federalism 
imp  ications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Fi  )r  the  reasons  discussed  above,  I 
cert  fy  that  this  action  (1)  is  not  a 
"sij  [lificant  regulatory  action"  under 
Exe  nitive  Order  12866;  (2)  is  not  a 
"sif  nificant  rule"  under  DOT 
Reg  ilatory  Policies  and  Procedures  (44 
FR    1034.  February  26. 1979);  and  (3) 
wil  not  have  a  significant  economic 
imi  act,  positive  or  negative,  on  a 
sub  itantial  number  of  small  entities 
un(  er  the  criteria  of  the  Regulatory 
Fie:  ibility  Act.  A  final  evaluation  has 
bee  1  prepared  for  this  action  and  it  is 
con  ;ained  in  the  Rules  Docket.  A  copy 
of  i  may  be  obtained  from  the  Rules 
Do<  ket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Usi  of  Sab)ects  in  14  CFR  Part  39 

/  ir  transportation.  Aircraft,  Aviation 
saf<  ty.  Incorporation  by  reference, 
Saf  sty. 

Adi  iption  of  the  Amendment 

/  ccordingly,  pursuant  to  the 
aut  lority  delegated  to  me  by  the 
Ad  ninisixatdr,  the  Federal  Aviation 
Ad  ninistration  amends  14  CFR  part  39 
of  t  le  Federal  Aviation  Regulations  as 
fol  ows: 

PA  rr  39— AIRWORTHINESS 
Oil  ECnVES 

1  ,  The  authority  citation  for  part  39 
coi  tinues  to  read  as  follows: 

A  uthority:  49  U.S.C  App.  13S4(a],  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
ll.i  19. 
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13    [AnwiMtod] 

Section  39.13  is  amended  by 

amendment  39-6155  (54  FR 
65,  March  17, 1989),  and  by  adding 
airworthiness  directive  (AD),, 
an^ndment  39-8825.  to  read  as  follows: 

8»-  02-12  Rl  Gulfirtream:  Amendment  39- 
8825.  Docket  93-NM-5S-AD.  Revises 
AD  89-02-12.  Amendment  39-6155. 
J  \pplicability:  Model  G-IV  airplanes,  as 
list  id  in  Gulfstream  Aircraft  Service  Change 
No  llO.datedJanuary  24. 1989.  certificated 
in  I  ny  category. 

( ompliance:  Required  as  indicated,  unless 
ace  omplished  previously. 

1 1:  Paragraphs  (a)  and  (b)  of  this  AD 
nn^iy  restate  the  requirements  of  paragraphs 

.  ind  B.  of  AD  89-02-12,  AiDeDdment  39- 
61!  5.  As  allowed  by  the  phrase,  "unless 
aa  omplished  previously,"  if  those 


requirements  of  AD  89-02-12  have  already 
been  accomplished,  paragraphs  (a)  and  (b)  of 
this  AD  do  not  require  that  those  actions  be 
repeated. 

To  prevent  hazardous  deviations  from  the 
intended  course,  accomplish  the  following: 

(a)  Prior  to  further  fli^t  after  April  3, 1989 
(the  effective  date  of  AD  89-02-12, 
Amendment  39-6155),  discontinue  use  oi^the 
Bendix  instrument  landing  system  (ILS) 
radios  for  any  tyjje  of  approach.  Pull  both 
circuit  breakers  (C/B)  on  the  co-pilot's  C/B 
panel  labeled  "11^  #1-  and  "ILS  »2. "  Tie- 
wrap  the  C/B's  out,  using  TY23M  or 
equivalent  tie-wraps.  Affix  placards 
(Gulfstream  decal  «1159F40000-911  or 
equivalent)  to  the  control  heads  and  the  C/ 
B's.  labeling  them  "INOP." 

(b)  Within  10  hours  of  airplane  operation 
after  April  3, 1989  (the  effective  date  of  AD 
89-02-12,  Amendment  39-6155).  modify  the 
wiring  to  the  «1  and  «2  electronic  display 
controllers.  In  accordance  with  Gulfstream 
Aircraft  Service  Change  No.  110,  dated 
January  24, 1989. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Accomplishment  of  the  actions 
specified  in  lx>th  paragraphs  (e)(1)  and  (e)(2) 
of  this  AD  constitutes  terminating  action  for 
the  requirements  of  this  AD: 

(1)  Modify  the  Bendix  ILS  systems  in 
accordance  with  Gulfstream  Aircraft  Service 
Change  No.  IIOA,  dated  April  9, 1993;  and 

(2)  Prior  to  further  flight  after 
accorapUshing  the  actions  specified  in 
paragraph  (e)(1)  of  this  AD.  reactivate  the 
Bendix  ILS  systems  after  relocating  the 
forward  radome  mounted  AM/FM 
entertainment  antenna  system  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  ACO.  FAA.  Small  Airplane 
Directorate. 

(f)  The  modifications  shall  be  done  in 
accordance  with  Gulfstream  Aircraft  Service 
Change  Na  110.  dated  January  24, 1989.  and 
Gulfstream  Aircraft  Service  Change  Na 
llOA,  dated  April  9, 1993.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  In  

accordance  with  S  U.SC  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation.  P.O.  Box 
2206.  M/S  D-10.  Savannah.  Georgia  31402- 
220&,  Copies  may  be  inspected  at  the  FAA,. 
Transpot  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  1669  Phoenix 


Parkway,  suite  210C  Atlanta.  Georgia:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
March  21, 1994. 

Issued  in  Renton,  Washington,  on  February 
7, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  94-3235  Filed  2-16-94;  8:45  am) 

BILUNQ  CODE  4«10-1»-4J 


14  CFR  Part  39 

Pocket  Na  93-NM-131-AD;  Amendment 
39-8818;  AD  »4-03-09] 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-085  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes,  that  requires 
inspection,  modification,  and 
replacement,  if  necessary,  of  the  flap 
vane  lugs.  This  amendment  is  prompted 
by  reports  of  failure  of  flap  vane  lugs 
due  to  stress  corrosion.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  flap  vane  lugs, 
which  could  lead  to  separation  of  ilap 
vane  from  the  airplane  and  cause  injury 
to  people  or  damage  to  property  on  the 
ground. 
DATES:  Effective  March  21,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  March  21, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Western  Export 
Company,  Attn:  Commercial  and 
Customer  Support.  Dept.  693,  2^ne 
0755,  86  South  Cobb  Drive,  Marietta, 
Georgia  30063.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW.,  Renton. 
Washington:  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  210C,  Atlanta. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Peters,  Aeronautical 
Engineer,  Flight  Test  Branch,  Atlanta 
Aircraft  Certification  Office.  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 


Parkway,  suite  210C,  Atlanta,  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Lockheed  Model  1^1011- 
385  series  airplanes  was  published  in 
the  Federal  Register  on  September  21. 
1993  (58  FR  48984).  That  action 
proposed  to  require  inspection, 
modification,  and  replacement,  if 
necessary,  of  the  flap  vane  lugs. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

Two  commenters  request  that  the 
compliance  time  for  the  inspection  of 
the  flap  vane  lugs  be  extended  from  the 
proposed  1.800  flight  hours  to  at  least 
3,500  flight  hours,  in  order  to 
accommodate  regularly  scheduled  "C" 
check  intervals  for  the  majority  of  the 
affected  fleet.  The  commenters  point  out 
that,  in  the  preamble  to  the  proposal, 
the  FAA  indicated  that  the  intent  of  the 
specified  compiiance  time  of  the  rule 
was  to  allow  operators  "ample  time  for 
the  inspection  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities  (i.e.,  'C  checks)."  The 
commenter  states  that  revising  the 
compliance  time  to  match  the  scheduled 
maintenance  interval  will  enable 
affected  operators  to  procure  adequate 
necessary  parts  or  manufactiire  them 
locally,  thus  minimizing  costs  and 
logistical  considerations.  The  FAA 
concurs  that  the  compliance  time 
should  be  extended.  Although  the 
compliance  time  published  in  the  notice 
was  "1.800  flight  hours,"  the  intended 
compliance  time  was  actually  "1,800 
flight  cycles."  This  latter  figure  was 
meant  to  translate  to  approximately 
3,600  flight  hours,  which  is  the  average 
interval  for  scheduled  "C"  checks 
vdthin  the  affected  fleet.  The  final  rule 
has  been  revised  to  specify  a 
compliance  time  of  1,800  flight  cycles. 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  repetitive 
inspections  to  be  accomplished  in 
accordance  with  part  I  ("Preparation 
and  Inspection")  of  the  service  bulletin, 
rather  than  the  proposed  one-time 
inspection  and  follow-on  rework  in 
accordance  with  part  II  ("Vane  Lug 
Rework  for  Lugs  Without  a  Crack/ 
Corrosion  Indication").  The  commenter 
suggests  that  the  rework  procedures  of 
part  n  could  serve  as  terminating  action 


for  the  repetitive  inspections.  This 
would  allow  operators  that  have 
inspected  but  not  reworked  the  lug 
bores  more  time  to  accomplish  the 
rework.  It  would  also  allow  operators 
more  flexibility  in  complying  with  the 
AD.  The  FAA  does  not  concur.  The 
inspection  procedure  specified  in  part  I 
of  the  service  bulletin  and  paragraph  (a) 
of  this  AD  is  neither  designed  as  nor 
intended  to  be  an  interim  or  on-going 
inspection  to  detect  cracking  or 
corrosion.  The  purpose  of  that 
inspection  is  only  to  determine  the 
scope  of  the  rework  of  the  lug  bores  that 
is  necessary.  As  for  providing  additional 
time  for  conducting  the  rework 
procedures,  as  discussed  previously,  the 
final  rule  has  been  revised  to  specify  a 
longer  compliance  time  than  was 
proposed.  This  longer  interval  will 
provide  sufficient  time  for  operators  to 
perform  both  the  one-time  inspection 
and  the  necessary  reworic  within  normal 
maintenance  schedules. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  provide 
some  flexibility  in  the  use  of  materials 
for  bushing  fabrication.  The  commenter 
notes  that  the  Lockheed  service  bulletin 
referenced  in  the  notice  calls  out  "QQ- 
C-645,  CQ-Alloy  642,  Drawn  Annealed 
and  Cadmium  Plated"  material  for  such 
fabrication.  However,  the  commenter 
stocks  a  bushing  material  made  of  a 
different  alloy,  which  it  uses  in  its  fleet 
in  flight  control  and  landing  gear 
applications.  The  commenter  requests  to 
be  permitted  to  use  this  different 
material  rather  than  the  material 
specified  in  the  service  bulletin.  The 
FAA  does  not  concur.  There  currently 
are  no  FAA-approved  data  that  would 
allow  for  the  use  of  the  commenter's 
specific  alloy  in  a  flap  vane  lug 
application.  However,  under  the 
provisions  of  paragraph  (e)  of  this  AD, 
the  commenter  may  submit  a  request  to 
use  this  material  as  an  alternative 
method  of  compliance  with  the  AD, 
provided  that  substantiating  data  are 
included  to  demonstrate  that  this 
material  will  provide  an  acceptable 
level  of  safety  in  this  particular 
application. 

This  same  commenter  requests  that 
the  proposed  rule  be  revised  to  include 
a  part-marking  procedure  diflierent  from 
that  called  out  in  the  referenced  service 
bulletin.  The  procedure  contained  in  the 
service  bulletin  specifies  that  the  letter 
"A"  is  to  be  added  to  the  end  of  the  part 
number  on  each  modified  (reworked) 
vane  fitting.  The  commenter  requests 
that  the  rule  include  an  alternative 
procedure  to  permit  adding  the  letter 
"A"  after  the  part  number  of  the  top 
assembly  (the  complete  vane  assembly) 
instead.  The  commenter  states  that  this 


alternative  procedure  will  simplify 
changes  to  its  stock  number  assignments 
under  its  parts  tracking  system.  The 
FAA  cannot  spedBcally  concur  with 
this  request.  The  FAA  does  not  consider 
that  the  inclusion  of  such  changes  as  the 
one  requested  is  appropriate  in  this  AD. 
However,  as  stated  previously,  under 
the  provisions  of  paragraph  (ej  of  this 
AD,  the  commenter  may  submit  a 
request  to  use  an  alternative  marking 
procedure  as  an  alternative  method  of 
compliance  with  the  AD. 

Aner  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  241  Model 
L-101 1-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  117  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  96  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  On  the 
basis  of  these  Hgures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $617,760,  or  $5,280  per 
airplane. 

However,  the  FAA  has  been  advised 
that  56  of  the  affected  U.S.-registered 
airplanes  have  been  inspected  in 
accordance  with  the  requirements  of 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S. 
operators  is  now  only  $322,080. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  Hnal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
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Adopt  on  of  the  Amendment 

Aco  trdingly,  pursuant  to  the 
authoi  ity  delegated  to  me  by  the 
Admii  istrator,  the  Federal  Aviation 
Admit  istration  amends  14  CFR  part  39 
of  the  "ederal  Aviation  Regulations  as 
follow ; 

PART  3»-AIRW0RTHINESS 
DIREOnVES 

1.  The  authority  citation  for  part  39 
contin  ies  to  read  as  follows: 

Auth  jrity:  49  U.S.C  App.  1354(a),  1421 
and  14!  3;  49  U.S.C.  106(g);  and  14  CFR 
n.89. 

S  39.131  [Amended] 

2.  S  ction  39.13  is  amended  by 
addin   the  following  new  airworthiness 
direct  ve: 


94-03^)9 


Dc:ket 


Com  j/, 
accom 

To 
which 
the  flaj 


groun 
(a) 
effect!^ 
and 
cracks 


093-1 
Note 

accom 
this  AI 
of 
093 
consi 


(b) 
cracks 


Fth 


rewor 
II  of 

(c) 
is  with 
bulleti; 
the 
Part 

(d) 
excc€( 
bullet 
lug  wi 


pro  VI 
used 
Aircra 


be  obtained  from  the  Rules 
at  the  location  provided  under 
ADDRESSES. 


Lockheed:  Amendment  39-8816. 
93-NM-131-AD. 


57-199, 


App  icability:  AU  Model  1^1011-385 
series  Airplanes,  certificated  in  any  categoiy. 
lance:  Required  as  indicated,  unless 
I  lished  previously, 
p  event  failure  of  the  flap  vane  lugs, 
:ould  ultimately  lead  to  separation  of 
vane  from  the  airp'ane  and  pose  a 
dangerjto  persons  and  property  on  the 
accomplish  the  following: 
Within  1,800  flight  cycles  after  the 

date  of  this  AD,  inspect  the  inboard 
outboard  lug  of  each  flap  vane  to  detect 
ind  corrosion,  in  accordance  with 
Lockh^d  TriStar  L-101 1  Service  Bulletin 
,  Revision  1.  dated  May  5. 1993. 
Inspections  and  rework  previously 
lished  prior  to  the  effective  date  of 
in  accordance  with  the  original  issue 
Locljheed  TriStar  L-101 1  Service  Bulletin 
54-199.  dated  January  21, 1988,  are 
in  compliance  with  this 
paragr^h  and  do  not  need  to  be  repeated, 
any  lug  that  shows  no  evidence  of 
)r  corrosion,  prior  to  further  flight, 

lug  bore  in  accordance  with  part 
ser\'ice  bulletin. 

lug  has  corrosion  or  cracking  that 
n  the  limits  specified  in  the  service 
.  prior  to  further  flight,  accomplish 
revfork  procedures  in  accordance  with 
the  service  bulletin, 
lug  has  corrosion  or  cracking  that 
the  limits  specified  in  the  service 
prior  to  further  flight,  replace  the 
a  new  or  serviceable  part  in 
accordance  with  the  service  bulletin. 

(e)  A 1  alternative  method  of  compliance  or 
adjustifient  of  the  compliance  time  that 

an  acceptable  level  of  safety  may  be 
f  approved  by  the  Manager.  Atlanta 
Certification  Office  (ACO).  Operators 
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shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Atlanta  ACO. 

(f)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspection,  rework,  and 
replacement  procedures  shall  be  done  in 
accordance  with  Lockheed  TriStar  L-tOll 
Service  Bulletin  093-57-199,  Revision  1. 
dated  May  5, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Lockheed  Western  Export 
Company.  Attn:  Conunercial  and  Customer 
Support,  Dept.  693.  Zone  0755.  86  South 
Cobb  Drive,  Marietta.  Georgia  30063.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  FAA.  Atlanta 
Aircraft  Certification  Office.  1669  Phoenix 
Parkway,  suite  210C.  Atlanta.  Georgia:  or  at 
the  Office  of  the  Federal  Register.  800  North  . 
Capitol  Street  NW..  suite  700.  Washington. 
DC 

(h)  This  amendment  t>ecomes  effective  on 
March  21, 1994. 

Issued  in  Renton,  Washington,  on  January 
28, 1994. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-2411  Filed  2-16-94:  8:45  am) 

BILUNO  COOC  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  93-NM-112-AD;  Amendment 
39-8815;  AD  94-03-08] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
E)C-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes,  that  currently 
requires  certain  structural  modifications 
and  inspections.  This  amendment 
requires  additional  structural 
modifications.and  inspections.  This 
amendment  is  prompted  by  an 
evaluation  by  the  Model  DC-10  Task 
Group,  which  identified  additional 
modifications  for  mandatory  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
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airplanes.  This  action  also  reflects  the 
FAA's  decision  that  long-term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe,  where  feasible,  rather  than 
only  repetitive  inspections  for  knovra 
service  problems. 
DATES:  Effective  March  21, 1994. 

The  incorporation  by  refierence  of 
McDonnell  Douglas  Report  No.  MDC- 
K1571.  "DC-lO/TCC-10  Aging  Aircraft    " 
Service  Action  Requirements 
Document,"  Revision  B,  dated  March 
24, 1993,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  21. 1994. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Report  No.  MDC- 
K1571,  "DC-lO/KC-10  Aging  Aircraft 
Service  Action  Requirements 
Document,"  Revision  A,  dated  February 
28,  1990.  as  listed  in  the  regulations, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  September 
10,  1990  (55  FR  31816.  August  6, 1990). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer.  Airfi^me  Branch.  ANM-121L. 
FAA,  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238:  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-16-04,  Amendment  39-6613  (55  FR 
31816.  August  6, 1990),  which  is 
applicable  to  McDonnell  Douglas  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes,  was  published 
in  the  Federal  Register  on  October  12, 
1993  (58  FR  52717).  The  action 
proposed  to  supersede  AD  90-16-04  to 
require  additional  structural 
modifications  and  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the  two 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Af^er  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  426  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes  of  the  afiected 
design  in  the  worldwide  fleet. 

The  FAA  estimates  that  194  airplanes 
of  U.S.  registry  were  originally  affected 
by  AD  90-16-04.  The  requirements  of 
that  AD  were  estimated  to  take 
approximately  360  work  hours  at  a 
current  average  labor  rate  of  $55  per 
work  hour.  The  cost  for  required 
modification  kits  was  estimated  to  be 
$9,600  per  airplane.  Based  on  these 
figures,  the  FAA  estimated  that  the  total 
cost  impact  of  AD  90-16-04  on  U.S. 
operators  would  be  $5,703,600.  or 
$29,400  per  airplane,  over  the  initial  4- 
year  time  period.  (These  figures  do  not 
include  the  cost  of  downtime,  planning, 
set-up,  familiarization,  or  tool 
acquisition.) 

The  FAA  estimates  that  a  total  of  269 
airplanes  of  U.S.  registry  will  be  affected 
by  the  new  requirements  specified  in 
this  AD.  This  increase  in  the  number  of 
affected  airplanes  is  due  to  various 
reasons,  including  transfer  of  ownership 
and  the  fact  that  additional  airplanes 
have  accumulated  time-in-service  since 
the  issuance  of  AD  9O-16-04  and  have 
now  reached  the  threshold  for 
modification/inspection.  The  new 
additional  requirements  contained  in 
this  AD  action  will  take  approximately 
796  additional  work  hours  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $55  per  work  hour.  Required  parts 
will  cost  an  additional  $101,900  per 
airplane.  Based  on  these  figures,  the 
total  additional  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$39,187,920.  or  $145,680  per  airplane, 
over  a  4-year  time  period.  (These  figures 
do  not  include  the  cost  of  downtime, 
planning,  set-up.  familiarization,  and 
tool  acquisition.) 

The  figures  discussed  above  are  based 
on  the  assumption  that  no  operator  has 
yet  accomplished  the  currently  required 
or  the  newly  required  requirements  of 
this  AD  action.  However,  the  FAA  has 
been  advised  that  various  modifications 
that  are  required  by  this  AD  have 
previously  been  accomplished  on  many 
of  the  affected  airplanes.  Therefore,  the 
future  total  cost  impact  of  this  AD  is  less 
that  the  figure  shown. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-service  and 


reach  the  threshold  for  modification/ 
inspection. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparaticm 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorp>oration  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  App.  1354(al.  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 


{39.13    CAn 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6613  (55  FR 
31816,  August  6,  1990),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8815,  to  read  as  follows: 

94-0^-08  McDonnell  Douglas:  Amendment 
39-8815.  Docket  93-NM-112-AD. 
Supersedes  AD  90-16-04.  Amendment 
39-6613. 

Applicability:  Model  DC-10-10.  -lOF.  -15. 
-30.  -30F.  -40.  and  -40F  series  airplanes  and 
Model  KC-lOA  (military)  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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Note  1:  Paragraphs  (a)  and  (c)  of  this  AD 
restate  the  requirements  for  an  initial 
inspection  and  the  repetitive  inspections 
contained  in  paragraphs  A.  and  C.  of  AD  90- 
16-04.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  90-16-04, 
paragraphs  (a)  and  (c)  of  this  AD  require  that 
the  next  scheduled  inspection  be  performed 
within  the  specified  repetitive  inspection 
interval  after  the  last  inspection  performed  in 
accordance  with  paragraphs  A.  and  C.  of  AD 
90-16-04. 

Note  2:  Paragraphs  (b)  and  (d)  of  this  AD 
restate  the  modification  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  the  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04  have 
been  accomplished  previously,  paragraphs 
(b)  and  (d)  of  this  AD  do  not  require  that  they 
be  rejjeated.  * 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  For  service  bulletins  other  than  those 
identified  in  paragraph  (c)  of  this  AD,  within 
the  threshold  for  inspections  specified  in  the 
service  bulletins  listed  in  Table  2.1  of 
McDonnell  Douglas  Report  No.  MDC-K1571, 
"DC-IO/KC-IO  Aging  Aircraft  Service  Action 
Requirements  Document,"  Revision  A,  dated 
February  28, 1990  (hereafter  referred  to  as  the 
"SARD,  Revision  A"),  or  Revision  B,  dated 
March  24, 1993  (hereafter  referred  to  as  the 
"SARD,  Revision  B"),  or  within  one 
repetitive  insfiection  period  spiecified  in 
those  service  bulletins  after  September  10, 
1990  (the  effective  date  of  AD  90-16-04, 
Amendment  39-6613),  whichever  occurs 
later,  inspect  for  cracks  in  accordance  with 
those  service  bulletins.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  in  the  service  bulletins  listed  in 
Table  2.1  of  the  SARD,  Revision  A  or 
Revision  B. 

(1)  If  any  crack  is  found  as  a  result  of  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note  3:  Detection  of  any  discrepancies 
other  than  cracking  necessitates  appropriate    . 
corrective  action  in  accordance  with  the 
provisions  of  part  43  of  the  Federal  Aviation 
Regulations  (FAR). 

(2)  Modification  in  accordance  with 
paragraph  (b)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(b)  For  service  bulletins  other  than  those 
identlHed  in  paragraph  (c)  of  this  AD,  prior 
to  reaching  the  incorporation  thresholds 
listed  in  the  SARD,  Revision  A  or  Revision 
B.  or  prior  to  four  years  after  September  10. 
1990.  whichever  occurs  later,  accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  under  "S/B  Na  Rev." 
in  Table  2.1  of  the  SARD,  Revision  A  or 
Revision  B. 

Note  4:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  Table  2.1  of  the  SARD,  Revision  B.  are 
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p  able  revisions  for  modifications 
plished  prior  to  September  10, 1990. 
5:  The  modifications  required  by  this 
do  not  terminate  the  inspection 
of  any  other  AD  unless  that  AD 
ies  that  any  such  modification 
terminating  action  for  the 
requirements. 

"or  McDonnell  Douglas  Service 

A30-37,  30-38,  53-16,  53-19,  53- 
1,  54-27,  54-33.  55-2,  and  57-7, 
in  Table  2.1  of  the  SARD,  Revision  A; 
ir  McDonnell  Douglas  Service  Bulletins 
,  30-38,  53-16,  53-19.  53-25,  54-11, 
.  55-2,  and  57-7,  listed  in  Table  2.1  of 
Revision  B:  Within  the  threshold 
pections  listed  under  "S/B  Change 
red"  in  Table  2.1  of  the  SARD,  Revision 
evision  B,  or  within  one  repetitive 
ion  period  specified  under  "S/B 
Required  '  in  Table  2.1  of  the  SARD, 
A  or  Revision  B,  after  September  10, 
whichever  occurs  later,  inspect  for 
in  accordance  with  a  method 
ed  by  the  Manager,  Los  Angeles 

Certification  Office  (ACO),  FAA, 
ort  Airplane  Directorate.  Repeat  these 
thereafter  at  the  intervals 
under  "S/B  Change  Required"  in 
2.1  of  the  SARD,  Revision  A  or 
onB. 
any  crack  is  found  during  any 
ion,  prior  to  further  flight,  either 
plish  the  terminating  modification  in 
ance  with  the  applicable  service 
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approved  by  the  Manager,  Los 
es  ACO,  FAA,  Transport  Airplane 
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(2)  Modification  in  accordance  with 
para(  raph  (d)  of  this  AD  terminates  the 
indi>  idual  inspection  requiremeiits  of  the 
appl  :able  service  bulletin. 

(d  Prior  to  four  years  after  September  10. 
1990  accomplish  the  structural 
modlTications  stipulated  In  the  service 
ins  specified  in  paragraph  (c)  of  this 
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ithin  the  threshold  for  inspections 
led  in  the  service  bulletins  listed  in 
2.2  of  the  SARD,  Revision  B,  or  within 
epetitive  inspection  period  specified  in 
service  bulletins  after  the  effective  date 
s  AD,  whichever  occurs  later,  inspect 
in  accordance  with  those  service 
ins.  Repeat  these  inspections  thereafter 
intervals  specified  in  the  service 
ins  listed  in  Table  2.2  of  the  SARD, 
ionB. 

If  any  crack  is  found  during  any 
inspection,  prior  to  further  flight,  either 
acco  nplish  the  terminating  modification  in 
acco  dance  with  the  applicable  service 
bull<  tin.  or  repair  in  accordance  with  a 
metl  od  approved  by  the  Manager.  Los 
Ang(  Ies  ACO,  FAA,  Transport  Airplane 
Dire(  torate. 
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Modification  in  accordance  with 
;raph  (f)  of  this  AD  terminates  the 
idual  inspection  requirements  of  the 
appl  cable  service  bulletin. 

or  to  reaching  the  incorporation 
thre^olds  listed  in  the  SARD.  Revision  B,  or 
four  years  after  the  effective  date  of 
VD.  whichever  occurs  later,  accomplish 
•  tructural  modifications  specifled  in  the 
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service  bulletins  listed  in  Table  2.2  of  the 
SARD,  Revision  B. 

Note  6:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  Table  2.2  of  the  SARD,  Revision  B,  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  the  effective  date  of  ' 
this  AD. 

.  Note  7:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
■specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be-^ 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21497  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  inspections,  and  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Report  No.  MDC-K1571,  "DC-10/ 
KC-10  Aging  Aircraft  Service  Action 
Requirements  Document."  Revision  A.  dated 
February  28. 1990;  or  McDonnell  Douglas 
Report  No.  MDC  K1571.  "DC-lO/KC-10 
Aging  Aircraft  Service  Action  Requirements 
Document".  Revision  B.  dated  March  24. 
1993.  which  contains  the  following  list  of 
effective  pages: 


Page  No. 


Pages  xiii 
and  xiv. 


Revision 

sym  shown 

on  page 


(Not  shown 
on  these 
pages). 


Date  shown  on 
page 


March  24, 1993. 


The  incorporation  by  reference  of 
McDonnell  Douglas  Report  No.  MDC 
K1571,  "DC-lO/KC-10  Aging  Aircraft 
Service  Action  Requirements 
Document",  Revision  B.  dated  March 
24, 1993,  is  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51.  The 
incorporation  by  reference  of 
McDonnell  Douglas  Report  No.  MDC- 
K1571,  "DC-lO/KC-10  Aging  Aircraft 
Service  Action  Requirements 
Document,"  Revision  A,  dated  February 
28, 1990,  was  approved  previously  by 
the  Director  of  the  Federal  Register  in 
accordance  5  U.S.C.  552(a)  and  1  CFR 
part  51  as  of  September  10. 1990  (55  FR 
31816,  August  6, 1990).  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long 
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Beach,  California  90801-1771, 
Attention:  Business  Unit  Manager. 
Technical  Publications— Technical 
Administrative  Support,  C1-L5B. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington: 
or  at  the  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(j)  This  amendment  becomes  effective 
on  March  21, 1994. 

Issued  in  Renton,  Washington,  on  )anuar>' 
28, 1994. 

DarreU  M  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
IFR  Doc.  94-2412  Filed  2-16-94;  8:45  am] 
Btumo  CODE  4»io-i»m 


14  CFR  Part  39 

[Docket  No.  93-NM-107-AD;  Amendnient 
3»-8824;  AD  94-04-06] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
replacement  of  the  existing  ground/ 
flight  microswitches  located  in  the  main 
landing  gear  with  improved 
microswitches,  and  installation  of  an 
anti-skid  system  ON/OFF  switch  In  the 
flight  compartment.  This  amendment  is 
prompted  by  an  incident  involving  loss 
of  braking,  which  was  caused  by 
mechanical  ground/fiight  microswitches 
that  froze  while  in  the  flight  position. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  braking 
below  40  miles  per  hour,  when  the  anti- 
skid system  is  activated. 
DATES:  Effective  March  21, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  March  21 , 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
horn  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street.  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  E)ocket, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Dulin,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
September  1. 1993  (58  FR  46139).  That 
action  proposed  to  require  replacement 
of  the  existing  left-  and  right-hand 
ground/flight  microswitches  with  new, 
improved  microswitches  at  the  MLG 
downlock,  temperature  sensor,  and  anti- 
skid harness  positions.  The  proposed 
rule  would  also  require  installation  of 
an  anti-skid  system  ON/OFF  switch  in 
the  flight  compartment,  for  certain 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  bKehalf  of  one  of  its 
members,  requests  withdrawal  of  the 
proposal.  The  commenter  notes  that  the 
proposed  replacement  and  installation 
has  already  been  accomplished  on  all  14 
airplanes  affected  by  this  proposal  in 
the  U.S.-registered  fleet.  Therefore,  the 
commenter  does  not  believe  that  an  AD 
is  necessary.  The  commenter  also 
asserts  that  issuance  of  the  proposal 
would  only  add  to  an  administrative 
paperwork  burden.  The  FAA  does  not 
agree.  Issuance  of  this  AD  is  necessary 
to  ensure  accomplishment  of  the 
requirements  on  any  affected  airplane 
currently  of  foreign  registry  that  is 
purchased  by  a  U.S.  operator  and  placed 
on  the  U.S.  register  in  the  future.  The 
FAA  has  determined  that  issuance  of 
this  AD  should  only  result  in  a  minor 
administrative  burden,  since  the 
required  actions  have  already  been 
accomplished. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  The  FAA  has  been  advised  that  all 


14  affected  airplanes  have  been 
modified  in  accordance  with  the 
requirements  of  this  AD.  Therefore, 
currently,  this  AD  action  imposes  no 
additional  economic  burden  on  any  U.S. 
operator. 

However,  should  an  unmodified 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  will  take 
approximately  113  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  would 
cost  approximately  $1,800  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$8,015  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  In 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiederalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
conlinues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  l.'.S.C.  106(g):  and  14  CFR 
11.89. 
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$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-04-06  Fokker:  Ameadment  39-8824. 
Docket  93-NM-107-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numben  11244  through 
11265  inclusive,  11268  through  11283 
inclusive.  11286, 11289, 11291, 11293, 
11295. 11297, 11300.  and  11303;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  braking  below  40  miles 
per  hour,  when  the  anti-skid  system  is 
activated,  accomplish  the  following: 

(a)  For  all  airplanes:  Within  3  months  after 
the  effective  date  of  this  AD,  replace  the 
existing  Dowty  Electronics  \eh-  and  right- 
hand  groundyflight  microswitches,  part 
number  620602801.  Issue  1,  with  new. 
improved  microswitches,  part  number 
620602801.  issue  2.  at  the  main  landing  gear 
(MLC)  downlock,  temperature  sensor,  and 
anti-skid  harness  positions,  in  accordance 
with  Fokker  Service  Bulletin  SBFl  00-32- 
060.  dated  October  20. 1992. 

(b)  For  airplanes  having  serial  "numbers 
11244  through  11265  inclusive,  11268 
through  11275  inclusive,  11277.  and  11279: 
Within  12  months  after  the  effective  date  of 
this  AD,  install  an  anti-skid  system  ON/OFF 
switch  in  the  flight  comftartment  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-060,  dated  October  20, 1992. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  Dowty  Electronics  left- 
and/or  right-hand  ground/flight  microswitch, 
part  number  620602801.  issue  1.  on  any 
airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113 
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in  accordance  with  Fokker  Service 

Bulletin  SBFl 00-3 2-060,  dated  October  20, 

This  incorporation  by  reference  was 
apprf>ved  by  the  Director  of  the  Federal 

cr  in  accordance  with  5  U.S.C  552(a) 
CFR  part  51.  Copies  may  be  obtained 
fromlFokker  Aircraft  USA,  Inc.  1199  North 
Street.  Alexandria.  Virginia  22314. 
may  be  inspected  at  the  FAA. 
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Dan  ell  M.  Pederson. 

ig  Manager,  Transport  Airplane 
Dire  rtorate.  Aircraft  Certification  Service. 
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Docket  No.  93-247;  RM-832q 


Broadcasting  Services;  Pauls 

AG^lCV:  Federal  Communications 
ission. 
:  Rnal  rule. 


Ra<io 
Valey, 


Coi  unission 


AaoN 


SUkMARY: 


The  C^omm  ission.  at  the 
reqfiest  of  Washita  Broadcasting.  Inc. 
titutes  Channel  249C3  for  Channel 
,  at  Pauls  Valley,  Oklahoma,  and 
modifies  the  license  of  Station  KGOK  to 

:ify  operation  on  the  higher  class 
Chanel.  See  58  FR  51603,  October  4. 
).  Channel  249C3  can  be  allotted  to 
Valley  in  compliance  with  the 
CoAimission's  minimum  distance 


separation  requirements  with  a  site 
restriction  of  5.5  kilometers  (3.4  miles) 
southwest,  at  coordinates  North 
Latitude  34-42-14  and  West  Longitude 
97-15-46,  to  accommodate  petitioner's 
desired  transmitter  site.  With  this 
action,  this  proceeding  is  terminated. 

EFFECnve  DATE:  April  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-247, 
adopted  January  25, 1994.  and  released 
February  9, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma) 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800.  2100  M  Street 
NW..  suite  140.  Washington.  DC  20037 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  249A 
and  adding  Channel  249C3  at  Pauls 
Valley. 

Federal  Communications  Commission 

John  A.  KarouMs, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Bales  Division.  S4ass  Media  Bureau. 

IFR  Doc.  94-3587  Filed  2-16-94;  8:45  ami 
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Thursday.  February  17.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  propoeed 

issuance  cA  rules  and  regutation&  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  772 
BIN  320»-ARft 

Interim  Relief 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (OP^)  is  publishing  a 
proposed  change  to  regulations 
reflecting  administrative  case  law  on 
taking  personnel  actions  to  provide 
interim  relief  under  the  Whistleblower 
f^tection  Act  of  1989.  These  changes 
also  reflect  OPM's  initiative  to  sunset 
the  Federal  Personnel  Manual. 
DATES:  Comments  must  be  received  on 
or  before  April  18. 1994. 
ADDRESSES:  Written  comments  may  be 
sent  or  delivered  to  Marjorie  A.  Marks, 
Chief,  Family  Programs  and  Employee 
Relations  Division,  Office  of  Labor 
Relations  and  WoAforce  Performance, 
U.S.  Office  of  Personnel  Management, 
room  7412. 1900  E  Street  NW.. 
Washington.  DC  20415. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Gary  D.  Wahlert  (202)  606-2920. 
SUPPt-EMENTARY  INFORMATION:  The 

Whistleblower  Protection  Act  of  1989 
(WPA).  Public  Law  101-12  codified  at  5 
U.S.C  7701(b)(2)(A).  provided  that 
prevailing  parties  in  an  appeal  to  the 
Merit  Systems  Protection  Board  (MSPB) 
shall  be  granted  the  relief  provided  in 
the  decision,  and  remaining  in  efled 
pending  the  outcome  of  any  petition  for 
review.  0PM  published  finial  regulations 
on  this  subject  in  the  Federal  Register 
on  January  31. 1992  (57  FR  3707-3715). 
The  final  regulations  authorized 
agencies  to  take  interim  persomwl 
actions  to  provide  a  prevailing  applicant 
or  employee  the  interim  relief  ordered 
in  an  MSPB  initial  decisioiL  Interim 
{>ersonnel  actions  include,  but  are  not 


limited  to.  interim  appointments, 
interim  repromotions  afto-  demotions, 
and  interim  within-grade  increases. 

After  these  regulations  were 
published,  the  Merit  Systems  Protection 
Board  (MSPB)  issued  an  administrative 
decision  in LeonardCinocchi  v. 
Department  of  Treasury, 
DC315I8910527.  February  19.  W92. 
which  explained  MSPB's  interpretation 
of  the  WPA  with  regard  to  interim  relief. 
In  Ginocchi.  the  Board  ruled  that  it 
would  not  look  behind  the  agency's 
determination  under  5  U.S.C 
7701ft)M2)(A)  that  returning  an 
employee  to  the  workplace  would  be 
unduly  disruptive.  It  also  held  that  an 
agency  making  a  determination  of 
undue  disruption  did  not  have  to  keep 
the  employee  on  excused  absence 
(administrative  leeve).  but  could  place 
the  employee  in  other  duties.  0PM 
believes  this  facet  of  Ginocchi  is  a 
reasonable  and  persuasive  interpretation 
of  the  WPA.  Since  this  interpretation  is 
inconsistent  with  a  portion  of  OPM's 
regulations  (which  was  based  on  a  more 
restrictive  interpretation).  0PM  is 
proposing  to  delete  that  portion  of  the 
regulations — section  772.1Q2(d).  This 
change  will  help  reduce  any  confusion 
by  practitioners  before  the  Board  about 
their  respective  rights  and 
responsibilities  regarding  interim  relieL 

In  addition.  OPM  notes  that  guidance 
on  preparing  official  documentation  to 
effect  an  interim  personnel  action  is 
currently  located  in  Federal  Personnel 
Manual  Supplement  296-33.  Tlie 
current  regulations  provide  that  interim 
relief  actions  need  to  be  prepared  in 
accordance  with  that  guidance  and 
other  guidance  contained  in  FPM 
Chapter  296.  Consistent  with  OPM's 
initiative  to  simset  the  FPM.  OPM 
proposes  to  delete  references  in  the 
regulation  to  the  FPM. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not 
a  major  rule  as  defined  under  Section 
1(b)  of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  772 

Administrative  practice  and 
procedure;  Government  employees. 


U.S.  Office  of  Personnel  Management 

James  B.  King. 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  772  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  772-MTERIM  RELIEF 

1.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1302.  3301. 3302.  and 
7301;  Pub.  L  101-12. 

S772.1Q2    [Amwided) 

2.  Section  772.102  is  amended  by 
removing  paragraphs  (d)  and  (g); 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  respectively:  and 
by  removing  the  semicolon  and  the 
word  "and"  at  the  end  of  redesignated 
paragraph  (e)  and  inserting  a  period  in 
its  place. 

[FR  Doc  94-3617  Filed  2-16-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  212 
[Regulation  L;  Docket  No.  R-062S) 
Management  Official  Interlocks 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

AcnoN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  its  regulations  that  implement 
the  Depository  Institution  Management 
Interlocks  Act  (Interlocks  Act  or  Act). 
The  Interlocks  Act  generally  prohiluts 
certain  oMnagement  official  interlocks 
between  depository  institutions, 
depository  holding  comi>anies.  and  their 
affiliates.  The  proposed  amendment 
would  create  limited  exemptions  to  the 
prohibition  on  management  official 
interlocks  between  certain  depository 
organizations  located  in  the  same 
commimity  or  relevant  metropolitan 
statistical  area  (RMSA).  These 
exemptions  would  permit  management 
official  interlocks  between  depository 
organizations  that  together  control  only 
a  small  percentage  of  the  total  deposits 
in  the  community  or  RMSA.  These 
exemptions  are  based  on  the  Board's 
belief  that  these  management  interlocks 
would  not  threaten  to  inhibit  or  restrict 


7910 

competition  among  depository 
organizations.  In  addition,  the  Board  is 
soliciting  comment  generally  on 
revisions  to  the  existing  Interlocks  Act 
regulations  that  the  Board  should 
consider,  including  the  addition  of  other 
exemptions.  The  Board  also  is 
proposing  amendments  to  implement 
certain  provisions  of  the  Management 
Interlocks  Revision  Act  of  1988. 

DATES:  Written  comments  must  be 
received  on  or  before  April  1 1 .  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0825.  may  be 
mailed  to  Mr.  WilUam  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue  ^fW,  Washington. 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  may  also  be  deUvered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.,  except  as  provided  in  §  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information.  12  CFR  261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Corsi,  Senior  Attorney  (202/ 
452-3275),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  on7y. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
NW,  Washington,  DC  20551 

SUPPLEMENTARY  INFORMATION: 

Background — Exemptions  to  the 
Interlocks  Act 

The  general  purpose  of  the  Interlocks 
Act  is  to  foster  competition  among 
depository  organizations^  by  prohibiting 
certain  management  interlocks  that 
might  contribute  to  anticompetitive 
practices.  The  primarj'  concern  is  that 
interlocking  management  may  enable 
certain  depository  institutions  to  control 
the  flow  and  availability  of  credit  in  the 
markets  in  which  they  operate. 

The  Act  prohibits  a  management 
official  of  a  depository  organization 
from  serving  at  the  same  time  as  a 
management  official  of  an  unaffiliated 
depository  organization  located  in  the 
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same  :ommunity2  or  RMSA.3  12  U.S.C. 
3202.  Congress  designated  RMSAs  as 
appro  iriate  regions  within  which  to 
restri(  t  management  interlocks  because 
RMS/  s  are  "economic  trade  areas  and 
reflec  the  area  in  which  financial 
institi  tions  compete."  S.  Rep.  No.  323, 
95th  ( long.,  1st  Sess.  14  (1977).* 
In  t  le  Interlocks  Act,  Congress 
autho  ized  the  Federal  depository 
institutions  regulatory  agencies  (the 
of  Governors  of  the  Federal 
System,  Federal  Deposit 
Corporation,  the  Office  of 
Thrif^Supervision,  the  National  Credit 
Administration,  and  the  Office  of 
Comptroller  of  the  Currency, 
hereii  after  the  "Agencies")  to 
pie  ment  rules  and  regulations  to 
3ut  the  Act,  including  rules  or 
ions  which  permit  service  by  a 
;ement  official  that  would 
otherfrise  be  prohibited  by  the  Act.  12 
3207.  The  legislative  history  of 
indicates  that  the  Agencies  may 
this  rulemaking  authority  to 
exemtt  management  official  interlocks 
that  c  herwise  might  be  prohibited  by 
the  st  itute  if  they  establish  that  the 
exem  rtion  has  a  pro-competitive  effect. 
H.R.  1  :ep.  No.  1383.  95th  Cong.,  2d  Sess. 
15  (1«  78). 

Put  iuant  to  this  rulemaking  authority, 
the  Bi  tard,  along  with  the  other 
Ageni  :ies,  previously  estabUshed 
excef  tions  for  institutions  located  in 
low- 1  nd  moderate-income  areas, 
mino:  ity-  and/or  women-owned 
organ  zations,  newly-chartered 
institiitions,  and  institutions  facing 

ions  endangering  their  safety  and 
See  12  CFR  212.4Cb).  These 
ions  are  all  available  on  a 
temporary  basis  upon  a  demonstration 
exempted  management  official 
interl  x;k  is  necessary  to  provide 
mana  jement  or  operating  expertise  to 
the  r«  questing  institution. 

Thi  I  Agencies  are  publishing  their 
prop<  sed  rule  notices  separately.  The 
Boar(  now  seeks  comment  on  a 


2  CoAununity  Is  defined  as  a  city,  town,  or  village, 
i1  iguous  or  aUjacent  cities,  towns,  or  villages. 
212.2(c) 

RMSA  includes  a  primary  metropolitan 
I  area,  a  metropolitan  statistical  area,  or  a 
lldated  metropolitan  statistical  area  that  Is  nut 
compr  led  of  designated  primary  metropolitan 
statist  ^1  areas  as  defined  by  the  Office  of 
Manag  imeni  and  Budget.  See  12  CFR  212.2(n):  58 
FR  27443  (May  18.  1993). 

prohibitions  apply  if  both  organizations  are 
institutions,  each  with  an  office  in  the 
I^SA;  if  ofHcss  of  depository  institution 

of  both  organizations  are  located  in  the 
ItMSA:  or  if  one  organization  is  a  depository- 
ion  that  has  an  office  in  the  same  RMSA  as 
depc  titory  institution  affiliate  of  the  other 
organi:  ation.  The  RMSA  prohibition  does  not  apply 
to  dep  isitory  institutions  with  less  than  S20  million 
In  ass4  s.  See  12  CFR  212.3. 


proposal  to  establish  additional 
exemptions  from  the  prohibitions  of  the 
Act.  These  exemptions  would  be 
available  to  depository  organizations 
that  between  them  control  a  small 
percentage  of  deposits  in  a  community 
or  RMSA.  The  Board  also  proposes  an 
amendment  to  exempt  honorary  and 
advisory  directors  that  serve  institutions 
with  less  than  $100  million  in  assets 
from  the  definition  of  a  "management 
official"  in  the  Interlocks  Act.  This 
change  is  consistent  with  a  provision  of 
the  Management  Interlocks  Revision  Act 
of  1988  (Pub.  L.  100-650. 102  Stat.  3819 
(1988)). 

In  addition  to  the  proposed  new 
exemption  to  the  Interlocks  Act.  the 
Board,  together  with  the  other  Federal 
depository  institutions  regulatory 
agencies,  is  considering  a  more 
comprehensive  revision  of  the 
regulations  implementing  the  statute. 
Any  such  revision  would  seek  to 
simplify  the  regulations,  revise  existing 
exemptions,  and  consider  new 
exemptions  that  would  foster 
competition  in  relevant  RMSAs  and 
communities  and  thus  minimize 
unnecessary  regulatory  burden  while 
still  fulfilling  the  requirements  of  the 
Interlocks  Act.  The  Board  therefore  is 
using  this  notice  of  proposed 
rulemaking  as  an  opportunity  to  solicit 
additional  comment  on  the  question  of 
the  improvement  of  its  Interlocks  Act 
regulations. 

The  Small  Market  Share  Exemption 

The  Interlocks  Act  prevents  two 
competing  institutions  from  conspiring 
through  common  management  officials 
to  adversely  impact  competition  in  the 
products  and  services  they  offer  Where 
two  depository  institutions  dominate  a 
large  portion  of  the  market,  these  risks 
are  real.  But  when  a  particular  market 
is  served  by  many  institutions,  the  risks 
diminish  that  two  depository 
institutions  with  interlocking 
management  can  adversely  affect  the 
credit  products  and  ser\'ices  available  in 
their  market.  ' 

The  Board  believes  that  analysis  of 
the  combined  deposit  holdings  of  two 
institutions  provides  a  meaningful 
assessment  of  the  capacity  of  the  two 
institutions  to  control  credit  and  related 
services  in  their  market.  This  proposal 
reflects  the  view  that  two  depository 
institutions  that  control  a  small  portion 
of  the  market  they  serve  are  not  capable 
of  exerting  sufficient  market  influence 
to  materially  restrict  the  terms  and 
availability  of  credit  in  their  market.  For 
institutions  located  in  a  RMSA,  the 
RMSA  constitutes  the  relevant  market. 

Some  depository  institutions  compete 
in  smaller  markets  either  within  or 


outside  of  RMSAs.  The  Interlocks  Act 
provides  that  the  relevant  market  for 
these  organizations  and  organizations 
with  total  assets  of  $20  milfion  or  less 
that  are  located  within  a  RMSA,  is  the 
city,  town,  or  village  and  contiguous 
and  adjacent  areas  in  which  the 
organizations  are  located.  12  U.S.C 
3202. 

The  Proposal 

The  Board  is  proposing  to  amend  the 
management  interlocks  regulations  to 
permit  two  depository  organizations 
that  serve  the  same  RMSA  to  share 
management  officials  in  circumstances 
where  organizations  control  a  small 
portion  of  the  deposits  in  that  market. 
Specifically,  this  proposal  would  permit 
two  competing  depository 
organizations,  each  with  assets  in  excess 
of  $20  million,  to  share  management 
officials  if  the  organizations  together 
control  no  more  than  20  percent  of  the 
deposits  in  the  RMSA.  Additionally,  the 
depository  organizations  could  control 
no  more  than  20  percent  of  the  deposits 
in  any  other  RMSA  whether  they 
compete  directly,  through  offices,  or 
through  affiliated  depository 
institutions. 

Under  the  proposal,  depository 
organizations  located  in  RMSAs  would 
look  to  appropriate  deposit  share  data 
available  from  the  relevant  Federal 
Reserve  Bank  in  order  to  determine 
whether  they  are  entitled  to  the 
exemption  in  rehance  upon  this 
information.  Depository  institutions 
would  not  have  to  apply  to  the 
appropriate  Federal  depository 
institution  regulatory  agency  for 
permission  to  engage  in  the  interlock. 

The  Board  would  treat  management 
interlocks  between  institutions  wth 
assets  of  less  than  $20  million  that  are 
located  within  an  RMSA  and  all 
depository  institutions  located  outside 
of  an  RMSA  in  a  similar  manner. 
Specifically,  the  amendment  would 
exempt  any  management  interlock 
between  two  depository  organizations 
located  in  a  community,  as  defined  by 
§  212.2  of  the  regulation,  if  the 
depository  organization's  combined 
share  of  the  total  deposits  in  the 
community  is  no  more  than  20  percent. 
Similarly,  to  be  exempt,  the 
organizations  may  not  together  control 
more  than  20  percent  of  the  deposits  in 
any  community  in  which  they  or  their 
depository  institution  affiliates  are 
located. 

The  proposal  would  provide  an 
exemption  only  if  management 
interlocks  between  the  two 
organizations  are  not  otherwise 
prohibited  by  the  Act.  For  example.  12 
U.S.C.  3203  provides  that  a  depository 


institution  or  a  depository  holding 
company  with  assets  in  excess  of  $1 
billion  may  not  enter  into  a  management 
interlock  with  a  depository  institution 
or  a  depository  holding  company  with 
assets  in  excess  of  $500  million.  No 
exemption  would  be  available  for 
interlocks  that  fall  within  this 
prohibition.  The  exemption  is  effective 
as  long  as  the  organizations  meet  the 
conditions.  If  the  level  of  deposit 
control  exceeds  20  percent  of  deposits 
in  the  community  or  RMSA,  as 
measured  annually,  the  depository 
organizations  shall  have  up  to  15 
.  months  to  address  the  prohibited 
interlock  by  shrinking  the  deposit  base, 
terminating  the  interlock,  or  taking  any 
other  action  to  correct  the  violation. 

No  prior  Board  approval  is  required. 
The  exemption  is  intended  to  be  self- 
implementing.  Management  is 
responsible  for  compliance  with  the 
terms  of  the  exemption  and  maintaining 
sufficient  supporting  documentation. 

Determining  Deposit  Share  of  the 
Relevant  Market 

Using  the  total  deposit  data  reported 
by  depository  institutions  to  the  Federal 
Deposit  Insurance  Corporation  (FDIC)  in 
the  Simimary  of  Deposits  addendimi  to 
the  Report  of  Condition  and  Income,  the 
depository  organizations  will  determine 
for  themselves  whether  the  exemption  is 
available.  The  FDIC  compiles  the 
collected  deposit  data  into  a  summary 
and  makes  the  deposit  summary 
available  aimually.  The  FDIC's  annual 
deposit  summary  breaks-out  the  total 
deposits  of  every  insured  depository 
institution  by  branch.^  This  deposit  data 
can  be  sorted  by  RMSA,  and  by 
community  as  that  term  is  defined  by 
the  Act,  to  provide  to  depository 
organizations  the  necessary  information 
to  determine  deposit  share  by  the 
relevant  market. 

The  FDIC  provides  this  deposit 
summary  to  each  of  the  Agencies.  Under 
the  proposal,  the  Board  will  make  the 
deposit  data  available  to  all  bank 
holding  companies  and  state  member 
banks.«  Each  of  the  Agencies  will  make 
the  same  data  available  to  the  other 


9  The  data  do  not  include  the  deposits  held  by 
federally-chartered  credit  unions,  which  are  Insured 
by  the  National  Credit  Union  Share  Insurance  Fund, 
and  state<bartered  credit  unions.  Typically,  these 
credit  union  deposits  comprise  only  a  small  part  of 
the  total  deposits  in  a  relevant  market  If  included, 
the  deposit  figures  for  a  particular  market  tvould  be 
slightly  increased.  As  such,  the  data  will  not 
include  the  credit  union  deposits,  but  will  still 
serve  as  a  reliable  approximation  of  the  total 
deposits  in  the  relevant  market. 

■  For  the  purpose  of  ascertaining  whether 
depository  organizations  qualify  for  the  exception, 
deposit  information  regarding  specific  counties  and 
RMSAs  will  tw  available  at  each  Federal  Reserve 
Bank. 


depository  organizations.  The  process 
would  involve  neither  an  application 
nor  an  approval  from  any  of  the 
Agencies  but,  the  burden  of  determining 
the  appUcabihty  of  the  exemption  falls 
upon  the  depository  organizations  that 
seek  it.  Depository  organizations  located 
in  an  RMSA  would  simply  look  to  the 
deposit  share  data  for  the  total  deposits 
of  the  RMSA.  Then,  both  interlocking 
depository  organizations  would 
determine  whether  their  combined 
share  of  the  total  deposits  exceeds  20 
percent.  If  the  combined  share  of 
deposits  is  no  more  than  20  percent  of 
the  market,  the  interlock  is  exempt. 

The  Board  intends  this  exemption  to 
be  available  to  community-based 
depository  organizations  in  the  same 
manner  as  for  organizations  whose 
relevant  market  is  the  RMSA.  However, 
while  the  deposit  share  data  can  be  pre- 
sorted and  made  readily  available  by 
RMSA,  the  deposit  share  data  cannot  be 
pre-sorted  by  community.  For  example, 
two  community-based  depository 
organizations  seeking  to  rely  on  the 
small  market  share  exemption  must  first 
determine  the  total  deposits  in  their 
community.  To  do  this,  the  depository 
organizations  must  request  deposit 
share  data  from  the  Board  with 
sufficient  sf)ecificity  to  delineate  the 
community  defined  by  the  Interlocks 
Act  that  both  the  interlocking 
institutions  will  serve.  Only  then  can 
they  calculate  the  portion  of  the 
deposits  in  the  market  that  they  would 
be  deemed  to  control  if  they  engage  in 
the  interlock. 

Whether  within  or  outside  of  an 
RMSA.  the  depository  organizations 
will  be  required  to  retain  records 
supporting  the  appHcability  of  the 
exemption,  and  to  reconfirm,  on  an 
annual  basis,  that  the  interlock  is 
eligible  for  the  exemption.  The  most 
recent  deposit  share  data  made  available 
to  the  depository  organizations  by  the 
Agencies  will  determine  whether 
organizations  are  entitled  to  the  small 
market  share  exception.  When  new  data 
demonstrates  that  the  two  interlocking 
institutions'  combined  control  of 
deposits  exceeds  20  percent  of  deposits 
in  the  community  or  RMSA,  the  affected 
depository  organizations  have  up  to  15 
months  to  correct  the  prohibited 
interlock. 

Pro-competitive  Results 

The  Board  believes  this  proposal  will 
have  a  pro-competitive  effect.  Since  the 
deposit  base  of  the  exempted 
interlocking  institutions  is  small,  the 
risk  of  anticompetitive  control  over  the 
market  is  remote.  To  provide  to  these 
particular  institutions  this  limited  relief 
from  the  management  interlock 
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restrictions  enlarges  the  pool  of 
experienced  management  talent  upon 
which  they  may  draw  and  enhances 
their  operatioDal  effectiveness.  The 
result  wiU  be  better  managed,  more 
competitive,  and  healthier  depository 
institutions. 

Request  for  Comment 

In  addition  to  any  relevant  comments 
on  this  proposal,  the  Board  specifically 
requests  comment  on  the  following: 

1.  Whether  20  percent  or  less  of  the 
deposits  of  a  community  or  RMSA  is  an 
appropriate  threshold  for  the 
exemption,  or  whether  a  difierent  level 
is  more  appropriate. 

2.  Should  the  community  and  RMSA 
exemptions  rely  on  the  same  or  a 
different  threshold  level? 

3.  Should  the  exemption  require 
depository  organizations  to  demonstrate 
that  they  control  no  more  than  20 
percent  of  the  deposits  of  commimities 
within  an  RMSA?  For  example,  if  two 
depositor^'  organizations  with  more  than 
S20  million  in  assets  operate  in  a 
commimity  within  a  RMSA,  should  the 
exemption  require  that  the  depository 
organizations  control  no  more  than  20 
percent  of  the  deposits  in  the 
community  and  no  more  than  20 
percent  of  the  deposits  in  the  RMSA? 
Consider  depository  organizations  that 
compete  in  several  communities  within 
a  RMSA. 

4.  Whether  and  how  the  proposed 
procedure  to  employ  the  deposit  data 
collected  by  the  FDIC  in  connection 
with  the  Report  of  Condition  and 
Income  will  peimit  depository 
organizations  to  determine  easily  and 
effectively  whether  they  qualif>'  for  the 
small  market  share  exception. 

5.  Whether  the  exemption  for 
conununity-based  institutions  will  be 
easy  to  use.  or  whether  these 
institutions  might  be  better  served  by 
another  approach  to  the  exemption. 

6.  Whether  the  exemption  would 
enable  depository  organizations  to  , 
subvert  the  purposes  of  the  Interlocks 
Act  by  establishing  multiple  interlocks 
involving  several  individuals.  For 
example,  the  Board  is  concerned  that 
each  of  several  directors  of  one 
depository  organization  could  ser\'e  as  a 
director  of  a  different  unaffiliated 
depository  organization,  facilitating 
diminished  competition  among  the 
several  depository  organizations.  The 
Board  seeks  comment  on  whether  this 
concern  is  }usti&ed.  and  if  so,  whether 
it  is  exacerbated  by  the  fact  that  the 
threshold  limit  for  the  exemption  is  set 
at  20  percent  of  the  deposits  in  the 
RMSA  or  community,  rather  than  a 
smaller  percentage. 
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a  addition  to  this  proposal,  the  Board 
pi;  ns  a  comprehensive  revision  of  the 
rej  ulations  implementing  the  Interlodcs 
A<  L  The  Board  intends  to  simplify  the 
rej  ulation.  revise  the  interlocks 
pr  ihibitions  and  exemptions,  and 
CO  isidrar  new  exemptions  that  promote 
CO  npetition  vdthout  fostering 
an  icompetitive  practices.  The 
CO  nprehensive  revision  will  eliminate 
un  necessary  regulatory  burden  in  a 
mi  inner  consistent  with  the  Interiocks 
A(  t  and  the  stated  objectives  of  the 
Be  ard. 

'oward  this  end.  the  Board  soUcits 
CO  lunent  on  how  to  clarify  and  improve  . 
th  s  entire  rule  in  a  manner  consistent 
w  th  the  Interlocks  Act. 

Pi  perwork  Reduction  Act 

rhe  collection  of  information 
CG  [itained  in  this  proposed  rule  will  be 
re  aewed  by  the  Board  under  Office  of 
M  nagement  and  Budget  (OMB) 
df  egated  authority  pursuant  to  the 
P{  lerwork  Reduction  Act  of  1980  (44 
U,  J.C.  3501  et  seq.).  Comments 
re  jarding  the  accuracy  of  the  burden 
es  imate,  and  suggestions  for  reducing 
th !  burden,  should  be  addressed  to  Mr. 
\V  illiam  Wiles,  Secretary,  Board  of 
Q  ivemors  of  the  Federal  Reserve 
S;  stem  at  the  address  noted  above  and 
si  ould  refer  to  Docket  No.  R-0825. 

The  collection  of  information  in  this 
pi  oposed  rule  is  found  in  §  212.4(d), 
ax  d  takes  the  form  of  records 
m  lintained  by  depository  organizations 
w  lich  are  sufficient  to  support  their 
di  termination  that  the  interlocking 
re  ationships  which  they  have 
ei  tablished  are  exempt  under  this 
s€  ction.  Such  depository  organizations 
m  list  also  maintain  records  which 
d(  monstrate  that  they  have 
s\  bsequently  reconfirmed  such 
d(  terminations  on  an  annual  basis.  The 
ir  formation  will  be  used  to  provide 
St  ite  and  federal  examiners  of 
di  pository  institutions  with 
di  (cumentation  which  will  allow  them 
tq  ascertain  whether  depository 
oiganizations  are  eligible  for  the 
e:  emptlon. 

The  estimated  annual  recordkeeping 
b  irden  for  the  collection  of  information 
n  quirement  in  this  proposed  rule  is 
si  immarized  as  follows: 

h  lunber  of  Recordkeepers:  70 

A  [inual  Hours  per  Recordkeeper:  3 

T  >tal  Recordkeeping  Hours:  210 

B  egulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
R  jgulatory  Flexibility  Act.  5  U.S.C. 
6  )5(b),  the  Board  hereby  certifies  that 
(  is  proposed  rule,  i|^opted  as  a  final 
r  lie,  wrill  not  have  a  Significant 


econ<Nnic  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
the  rule,  if  adopted  as  proposed,  would 
be  to  reduce  the  compliance 
requirements  imposed  upon  small 
entities  by  creating  a  regulatory 
exempticMi  to  the  prohibition  on 
management  interlocks  between  certain 
organizations.  Furthermore,  the 
proposed  exemption  would  affect  only 
the  management  structure  of  only  a  few 
instituti(His. 

List  of  Subjects  in  12  CFR  Part  212 

Antitrust,  Banks,  banking.  Holding 
companies.  Management  official 
interlocks. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Board  of  Governors 
of  the  Federal  Reserve  System  proposes 
to  amend  12  CFR  part  212  as  follows: 

PART  212--MANAGEMENT  OFFICIAL 
INTERLOCKS  (REGULATION  L) 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  12  VS.C  3201  et  seq.,  15  U.S.C 
19. 

2.  Section  212.2  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

$212.2    Definitions. 

•  •        •        •        • 

(h)(1)  Management  official  means: 

(i)  An  employee  or  officer  with 
management  functions  (including  a 
branch  manager); 

(ii)  A  director  (including  an  advisory 
or  honorary  director,  except  in  the  case 
of  a  depository  institution  vrith  total 
assets  of  less  than  $100,000,000); 

(iii)  A  trustee  of  a  business 
organization  under  the  control  of 
'  trustees  (e.g.  a  mutual  savings  bank):  or 

(iv)  Any  person  who  has  a 
representative  or  nominee  serving  in 
any  such  capacity. 

(2)  Management  official  does  not 
include: 

(i)  A  person  whose  management 
functions  relate  exclusively  to  the 
business  of  retail  merchandising  or 
manufacturing; 

(ii)  A  person  whose  management 
functions  relate  principally  to  the 
business  outside  the  United  States  of  a 
foreign  commercial  bank;  or 

(iii)  Persons  described  in  the  provisos 
of  section  202(4)  of  the  Interlocks  Act 
(12  U.S.C  3201(4)). 

•  •        •        •        • 

3.  Section  212.4  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


$212.4    Permitted  InterlocidrHi 
relationships. 

*        •        •        •        • 

(d)  Small  market  share  exemption — 
Cl)  Depository  organizations  controlling 
no  more  than  20  percent  of  the  deposits 
in  a  community  or  RMSA.  A 
management  official  may  serve  two 
unaffiliated  depository  organizations  in 
a  capacity  which  would  otherwise  be 
prohibited  by  §  212.3(a)  or  (b)  of  this 
part  if  the  following  conditions  are  met: 

(i)  The  interlock  is  not  prohibited  by 
§  212.3(c)  of  this  part;  and 

(ii)  The  two  depository  organizations 
hold  in  the  aggregate  no  more  than  20 
percent  of  the  deposits,  as  reported 
annually  in  the  Svunmary  of  Deposits,  in 
each  RMSA  or  community  in  which  the 
depository  organizations  have  offices,  or 
in  which  depository  institution  affiliates 
of  both  depository  organizations  are 
located. 

(2)  Confirmation  and  records. 
Depository  organizations  must  maintain 
records  sufficient  to  supp^  their 
determination  that  the  interlocking 
relationship  is  exempt  under  this 
section  and  must  reconfirm  that 
determination  on  an  annual  basis. 

(3)  Termination.  An  interlock 
permitted  by  this  exemption  may 
continue  as  long  as  the  conditions  of 
this  section  are  satisfied.  Any  increase 
in  the  aggregate  deposit  holdings  of  the 
depository  organizations  as  reported 
annually  in  the  Summary  of  Deposits, 
that  causes  the  interlock  to  become 
prohibited  will  be  treated  as  a  change  in 
circiunstances  imder  §  212.6  of  this 
part. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  February  4. 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  94-3090  Filed  216-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  n-CE-62-AO] 

Airworthiness  Directives:  de  Havilland 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  de  Havilland 
DHC-6  series  airplanes.  The  proposed  . 
action  would  require  repetitively 


inspecting  the  horizontal  stabilizer 
center  hinge  bracket  for  cracks,  and 
replacing  any  cracked  center  hinge 
bracket.  Several  reports  of  cracks  in  the 
horizontal  stabilizer  center  hinge  - 
bracket  flange  on  the  affected  airplanes 
prompted  the  proposed  actitsn.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  separation  of  the 
elevator  control  support  from  the 
airplane  as  a  result  of  a  cracked 
horizontal  stabilizer  center  hinge 
bracket,  which  could  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  April  22, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-52- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoim  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Downsview.  Ontario,  Canada,  M3K  1 Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FUflTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  facsimile 
(516) 791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  thi*! 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-52-AD.  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  de  Havilland 
DHC-6  series  airplanes.  Transport 
Canada  reports  that  the  horizontal 
stabilizer  center  hinge  bracket  has 
cracked  on  several  of  the  above 
referenced  airplanes. 

De  Havilland  has  issued  Service 
Bulletin  (SB)  6/512,  dated  October  25, 
1991,  which  specifies  procedures  for  (1) 
inspecting  the  horizontal  stabilizer 
center  hinge  bracket  for  cracks;  and  (2) 
replacing  this  center  hinge  bracket. 
Transport  Canada  classified  this  service 
bulletin  as  mandatory  and  issued 
Transport  Canada  AD  CF-92-05,  dated 
February  7, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  tyoe  design, 
the  proposed  AD  would  requirts 
repetitively  inspecting  the  horizontal 
stabilizer  center  hinge  bracket  for 
cracks,  and  replacing  any  cracked  center 
hinge  bracket.  The  proposed  action 
would  be  accomplished  in  accordance 


7914  Federal  Register  /  Vol.  59, 


with  the  ACCCAffUSHMENT 
INSTRUCTIONS  section  of  de  Havilland 
SB  6/512,  dated  October  25, 1991. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figiues,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,295.  This  figure  only 
includes  the  cost  for  the  initial 
inspection  and  does  not  include 
replacement  costs  if  a  center  hinge 
bracket  was  found  cracked  nor  does  it 
include  repetitive  inspection  costs.  The 
FAA  has  no  way  to  determine  how 
many  center  hinge  brackets  may  be 
cracked  or  how  many  repetitive 
inspections  each  owner/operator  may 
incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  cm  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Oder 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reascms  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  this  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as,  follows: 
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PA  rr  39-AIRWORTHINESS 
DllECTiVES 

The  authority  citation  for  part  39 
co:  tinues  to  read  as  follows: 

/  uthorMy:  49  U.S.C  App.  1354(a).  1421 
an(  1423;  49  U.S.C  106(g);  and  14  CFR 
ll.|9. 

§3^.13    [Amended] 

Section  39.13  is  amended  by 
adding  the  following  new  AD  to  read  as 
fol  ows: 


De 


flavilland:  Docket  No.  93-CE-52-AD. 


/  ppIicabiUty:  Models  DHC-6-1.  DHC-6- 
10( ,  DHC-6-200,  and  IXiC-6-300  airplanes 
(all  serial  cumbers),  certificated  in  any 
cat!  gory. 

C  ompliance:  Required  within  the  next  250 
hoi  rs  time-in-service  (TIS).  unless  already 
ace  implished,  end  therea^er  at  intervals  not 
to  t  xceed  1.200  hours  TIS. 

1 0  prevent  separation  of  the  elevator 
cor  trol  support  from  the  airplane  as  a  result 
of  <  cracked  horizontal  stabilize  center  hinge 
bra  :ket,  which  could  result  in  reduced 
coc  troUability  of  the  airplane,  accomplish 
the  following: 

(i  i)  Inspect  the  horizontal  stabilizer  center 
hie  le  bracket  for  cracks  in  accordance  with 
the  ACXnMPUSHMENT  INSTRUCOONS 
sec  ion  of  de  Havilland  Service  Bulletin  6/ 
51J .  dated  October  25. 1991.  except  that 
wb  sre  dye  penetrant  inspections  are 
spe  ::ified,  accomplish  visual  inspections  with 
a  St  rong  light  source  and  lOX  magnifying 
gla  s.  If  any  cracks  are  found,  prior  to  further 
flig  It.  replace  the  center  hinge  bracket  in 
ace  >rdanc8  with  the  referenced  service 
bul  etin. 

t  ote  1:  The  repetitive  inspection 
req  lirement  of  this  AD  still  applies  if  the 
cer  ter  hinge  bracket  i<  r^larad. 

( i)  Special  flight  permits  may  be  issued  in 
acordance  with  14  CFR  21.197  and  21.199 
to  (  perate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
ace  )mplished. 

(i  )  An  alternative  method  ot  ccMnpliance  or 
adjustment  of  the  initial  or  repetitive 
cortpliance  times  that  provides  an  equivalent 
levi  il  of  safety  may  be  approved  by  the 
Ma  lager,  New  York  Aircraft  Certification 
Of!  ce  (AGO).  FAA.  181  South  Franklin  . 
Av  nue,  room  202,  Valley  Stream.  New  York 
11!  Bl.  The  request  shall  be  forwarded 
thr  >u^  an  appropriate  FAA  Maintenance 
Ins  >ector.  who  may  add  comments  and  then 
sen  i  it  to  the  Manager,  New  York  ACQ 

^  ote  2:  Information  concerning  the 
exii  tence  of  approved  alternative  methods  of 
co£  ipliance  with  this  AD.  if  any.  may  be 
obt  lined  from  the  New  Yotk  AOO. 

(i  I)  All  persons  affected  by  this  directive 
ma; '  obtain  copies  of  the  document  referred 
to  I  erein  upon  request  to  de  Havilland.  Ina. 
123  Gairatt  Boulevard.  Downsview,  Ontario 
M3  C  1 YS  Canada;  or  may  examine  this 
do<  ument  at  the  FAA,  Central  Region,  Office 
of  t  le  Assistant  Chief  Counsel,  room  1558, 
601  E.  17th  Street,  Kansas  City.  Missouri 
64106. 


Issued  in  Kansas  City.  Missouri,  on 
February  11, 1994. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airf^ane  Directorate. 
Aircraft  Certification  Office. 
[FR  Doc.  94-3576  Filed  2-16-94;  8:45  am) 
BIUJNO  CODE  4t1*-t3-U 


14CFRPart39 

[Docket  No.  93-CE-ei-AD] 

Airworthiness  Directh/es:  Piper  Aircraft 
Corporation  PA24.  PA28R.  PA30, 
PA32R,  PA32RT.  PA34-200.  PA34- 
200T,  PA39.  and  PA44  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  recently  became 
aware  of  an  incident  in  England  %vhere 
the  left  main  knding  gear  (KHjC) 
collapsed  (HI  a  T*ip«' Aircraft 
Corporation  (Piper)  Model  PA34-200T 
airplane  because  of  swivel  pin  failure. 
At  that  time,  the  FAA  found  no  service 
difficulty  r^pwts  on  airplanes  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  The  FAA 
has  since  reviewed  service  difficulty 
reports  of  all  Piper  airplanes  that  have 
retractable  MLG  with  the  swivel  pin 
configuration  (certain  PA24,  PA28R. 
PA30.  PA32R,  PA32RT.  PA34-200, 
PA34-200T.  PA39.  and  PA44  series 
airplanes),  and  found  two  incidents  of 
cracked  swivel  pins.  The  purpose  of  rbi<; 
advance  notice  is  to  seek  comments 
bom  interested  persons  regarding  the 
best  action  (if  any)  to  take  in  order  to 
correct  any  possible  problems  with 
retractile  MLG  swivel  pins.  All 
comments  and  ideas  will  be  evaluated 
by  the  FAA  and  the  FAA  will  research 
the  situation  to  decide  whether 
rulemaking  is  needed. 

DATES:  Comments  must  be  received  on 
or  before  May  10, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-61- 
AD,  room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hohdays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT. 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349;  telephone 
(404)  991-2910:  facsimile  (404)  991- 
3606. 


SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-61-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
ANPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
A.ssistant  Chief  Counsel,  Attention: 
Rules  Docket  Na  93-CE-61-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 


Discussion 

The  FAA  is  currently  investigating  a 
possible  unsafe  condition  on  Piper 
PA24,  PA28R,  PA30.  PA32R.  PA32RT. 
PA34-200,  PA34-200T,  PA39,  and 
PA44  series  airplanes  that  have 
retractable  main  landing  gear  (MLG) 
with  a  swivel  pin  configuration. 

The  MLG  collapsed  on  a  Piper  Model 
PA34-200T  airplane  that  is  certificated 
for  operation  in  England  because  of 
MLG  swivel  pin  failure.  At  that  time, 
the  FAA  found  no  service  difficulty 
reports  of  this  type  on  airplanes  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  The  FAA 
has  since  reviewed  service  difficulty 
reports  of  all  Piper  airplanes  that  have 
retractable  MLG  with  the  swivel  pin 
configuration  (certain  PA24,  PA28R, 
PA30,  PA32R,  PA32RT,  PA34-200, 
PA34-200T,  PA39,  and  PA44  series 
airplanes),  and  found  two  incidents  of 
swivel  pin  failure. 

Discussions  with  operators  that  utilize 
these  type  airplanes  under  14  CFR  part 
135  reveal  that  regular  maintenance 
inspections  require  inspections  in  this 
area  every  200  hours  time-in-service 
(TIS),  and  that  there  have  been  no 
problems  with  the  retractable  MLG 
swivel  pins. 

The  inspection  procedures  in  Piper's 
maintenance  manual  of  the  referenced 
airplanes  calls  for  inspecting  the  MLG 
assembly  every  100  hours  TIS.  The 
inspection  procedures  do  not 
specifically  address  a  teardovvTi 
inspection  of  this  assembly.  At  this 
time,  the  FAA  has  determined  that  there 
is  no  basis  to  establish  a  threshold  or 
repetitive  teardown  inspection  interval 
of  this  assembly  based  on  the 
information  obtained. 

In  order  to  adequately  make  a 
determination  as  to  what  type  of  action 
to  take  (if  any),  the  FAA  is  issuing  this 


advance  notice  of  proposed  rulemaking 
(ANPRM)  to  provide  an  opportunity  for 
the  general  public  to  participate  in  the 
decision  whether  to  initiate  rulemaking. 
Interested  persons  are  encouraged  to 
provide  information  that  describes  what 
they  consider  the  best  action  (if  anyj  to 
be  taken  to  correct  the  possible  problem. 
In  this  regard,  the  FAA  is  especially 
interested  in  comments  and  viewpoints 
on  the  following: 

1.  How  often  do  you  have  the 
retractable  MLG  swivel  pins  inspected 
and  in  what  detail,  i.e.,  visual,  dye 
penetrant,  etc.? 

2.  Does  the  checklist  in  the 
procedures  you  utilize  during  the  MLG 
swivel  pin  inspections  include  removal 
of  the  swivel  pins? 

3.  Have  you  ever  replaced  the  swivel 
pin? 

a  If  so,  please  list  the  hours  TIS 
replaced  and  the  reason  why  for  each 
instance? 

b.  If  not,  how  many  hours  TIS  have 
you  accumulated  on  your  airplane? 

4.  Do  you  feel  that  the  current 
inspection  requirements  are  adequate, 
i.e.,  14  CFR  part  43.  your  checklist. 
Piper's  maintenance  manual,  etc.? 
Please  list  any  specific 
recommendations  that  you  may  have 
concerning  current  or  future  inspection 
requirements. 

5.  Please  include  the  model  and  serial 
number  of  your  airplane,  and  the  part 
number  of  the  retractable  MLG  swivel 
pin  with  this  correspondence. 

6.  Ple.ase  provide  any  other 
information  that  you  feel  is  pertinent  in 
helping  the  FAA  determine  what  tj-pe  of 
action  (if  any)  needs  to  be  taken.  The 
following  figure  (Figure  1)  depicts  the 
retractable  MLG  assembly,  including  the 
swivel  pin. 
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Issued  in  Kansas  City,  Missouri,  on 
February  11, 1994. 

Mickael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  94-3575  Filed  2-1&-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[Release  No.  34-33608;  International  Series 
Release  No.  635;  File  No.  S7-24-91] 

RSN  3235-AE42 

Large  Trader  Reportirtg  System 

AGENCY:  Securities  and  Exchange 
Conunission. 

ACTION:  Feproposed  rulemaking. 

SUMMARY:  The  Commission  is 
rsproposing  Rule  13h-l  and  Form  13H 
under  Section  13(h)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Rule  13h-l  was  initially  proposed  by 
the  Commission  in  Exchange  Act 
Release  No.  29593  (August  22, 1991),  56 
FR  42550  (August  28. 1991). 
Rcproposed  Rule  13h-l  would  establish 
an  activity-based  identification, 
recordkeeping,  and  reporting  system  for 
large  trader  accounts  and  transactions. 
Reproposed  Rule  13h-l  also  would 
establish  a  definition  for  large  traders 
and  require  such  large  traders  to  file 
Form  13H  with  the  Commission. 
Registered  broker-dealers  would  be 
required  to  maintain  transaction  records 
for  each  large  trader  account  and  report 
transactions  upon  the  request  of  the 
Commission  or  a  self-regulatory 
organization  ("SRO")  designated  by  the 
Conunission.  Reproposed  Rule  13h-l 
would  fulfill  the  goals  of  the  Market 
Reform  Act  of  1990  ("Market  Reform 
Act")  by  providing  the  Commission 
with  the  information  necessary  to 
reconstruct  trading  activity  in  periods  of 
market  stress  and  for  enforcement  or 
other  regulatory  purposes,  without 
imposing  undue  burdens  or  costs  on 
market  participants. 
DATES:  Comments  must  be  received  on 
or  before  April  18, 1994. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  All  comment  letters  should  refer 
to  File  No.  S7-24-91.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commissiun's  Public  Reference  Room. 


450  Fifth  Street,  NW,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT:  Julio 
A.  Mojica.  Assistant  Director,  (202)  272- 
7497.  Nicholas  T.  Chapekis.  Special 
Counsel,  (202)  272-3115.  or  Cameron  D. 
Smith,  Staff  Attorney,  (202)  272-5418, 
Division  of  Market  Regulation.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  is  reproposing  Rule 
13h-l  to  implement  the  large  trader 
reporting  provisions  of  the  Market 
Reform  Act '  and  section  13(h)  of  the 
Exchange  Act.2  The  Large  Trader 
Reporting  System  that  would  be 
established  by  reproposed  Rule  13h-l 
was  initially  proposed  in  Securities 
Exchange  Act  Release  No.  29593 
(August  22, 1991),  56  FH  42550  (August 
28,  1991)  ("Proposing  Release"). 

The  Proposing  Release  chroniclod  the 
fundamental  changes  in  participants, 
information  systems,  and  investment 
techniques  that  have  shaped  the 
seciuities  markets  during  the  last 
decade.3  As  a  result  of  these  changes, 
today's  securities  markets  are  global  in 
natiu^  and  characterized  by  large 
foreign  and  domestic  investors  that 
rapidly  trade  large  quantities  of 
secxirities,  for  themselves  and  others, 
throughout  the  world.  During  this 
period  of  change,  the  seciuities  markets 
have  experienced  an  increase  in  activity 
and  the  potential  forvolatiUty. 

The  legislative  history  accompanying 
the  Market  Reform  Act  noted  the 
Commission's  limited  ability  to  analyze 
the  causes  of  the  significant  market 
declines  of  October  1987  and  1989.*  The 
Conmiission's  inability  to  analyze 
trading  activity  was  attributed  to  its  lack 
of  specific  statutory  authority  to  gather 
broad-based  samples  of  investor  trading 
information.  To  resolve  this  problem. 
Congress  provided  the  Commission  with 
specific  authority  to  establish  a  large 
trader  reporting  system. 

In  the  Proposing  Release,  the 
Commission  proposed  rules  that  defined 
the  term  large  trader,  required  the 
disclosure  of  a  large  trader's  identity 
and  accoimts  to  the  Commission  or 
others,  and  provided  for  the  assignment 


I  Public  Law  101-432, 104  Stat.  963  (1990). 

'15U.S.C78m(h)(1990). 

'See  Proposing  Release.  56  FR  42550. 

*See  generally  Senate  Comm.  on  Banking, 
Housing,  and  Urban  Affain,  Report  to  accompany 
the  Market  Reform  Act  of  1990.  S.  Rep.  Na  300, 
101st  Cong.  2d  Sess.  (May  22, 1990)  (reporting  S. 
648)  ("Senate  Report")  and  House  Comm.  on 
Energy  and  Commerce,  Report  to  accompany  the 
Securities  Market  Reform  Act  of  1990.  H.R.  Rep.  No. 
524. 101st  Cong.  2d  Sess.  Oune  5, 1990)  (reporting 
H.R.  3657)  ("House  Report"). 


of  imique  identifying  numbers  to  large 
traders.  The  proposed  rule  also  required 
broker-dealers  that  carry  large  trader 
accoimts  to  maintain  records  of 
identified  large  trader  transactions  as 
well  as  transactions  of  those  persons 
who  have  not  identified  themselves,  but 
whom  the  broker-dealer  knew  or  had 
reason  to  know  were  large  traders.  In 
addition,  the  proposed  rule  required 
broker-dealers  to  report  large  trader 
transactions  in  machine-readable  form 
through  the  industry's  existing 
electronic  bluesheet  system  to  the 
Commission  upon  request. 

The  Commission  solicited  comments 
on  various  aspects  of  the  proposed  rule, 
including  the  definition  of  a  large 
trader,  the  identifying  and  reporting 
activity  thresholds,  exemptions.  Form 
.  13H  filing  requirements,  execution  time 
recordkeeping  and  reporting,  and  the 
proposed  rule's  application  to  foreign 
entities.  The  Commission  was 
particularly  sensitive  to  the  burdens 
imposed  by  the  proposed  system  and 
sought  alternatives  that  would  reduce 
such  burdens  and  still  accomplish  the 
objectives  of  the  Market  Reform  Act. 

The  Commission  received  77  written 
comments  on  the  proposed  rule.'  In 
addition,  members  of  the  Division  of 
Market  Regulation  met  on  numerous 
occasions  with  the  Securities  Industry 
Association  ("SIA"),  the  American 
Bankers  Association,  the  Intermarket 
Surveillance  Group  ("ISG"),  the 
Securities  Industry  Automation 
Corporation  ("SIAC"),  and  two  broker- 
dealers,  to  answer  questions  and  discuss 
issues  related  to  the  operation  of  the 
proposed  system  and  its  impact  on 
market  participants.^ 

While  generally  supportive  of  the 
goals  of  the  Market  Reform  Act,'  the 
commenters  expressed  concern  that  the 
proposed  rule  would  be  unduly 
burdensome  and  costly.  The 
commenters  generally  sought 
clarification  of  "who"  would  be  a  large 
trader,  "what"  information  must  be 
disclosed  on  Form  13H,  and  "when" 
Form  13H  or  trade  report  information 
must  be  submitted.  These  concerns  were 
manifested  in  specific  questions  and 


'The  comment  letters  and  the  Division  of  Market 
Regulation's  summary  thereof  have  been  placed  in 
the  Commission's  public  files.  See  SEC  File  No.  S7- 
24-91. 

*  Memoranda  summarizing  the  Division  of  Market 
Regulation's  meetings  with  these  entities  have  been 
placed  in  the  Commission's  public  files.  See  SEC 
File  No.  S7-24-91. 

^Comments  were  received  from  seven  types  of 
market  participants  and  regulatory  organizations, 
which  may  be  grouped  as  follows:  12  broker- 
dealers:  24  investment  advisers:  13  industry  or 
professional  associations:  8  banks  or  trust 
companies:  6  regulatory  organizations:  4  Law  flrms; 
and  9  other  affected  market  participants. 


conunents  regardiiig  the  rules  for 
aggregation,  the  de&iitions  of 
ownership  and  control,  the  scope  of 
Form  13H  information,  and  time  frames 
for  Gling  Form  13H.  The  commenters 
also  addressed  the  identifying  activity 
level,  exemptions,  and  the  duty  to 
supervise  compliance  with  the  propK>sed 
rule.  Finally,  the  brc^er-dealer 
community  raised  several  concerns 
regarding  the  technical  aspects  of  the 
reporting  requirements  for  execution 
times,  multiple  large  trader 
identification  numbers  ("LllU").  and 
the  time  frame  for  submitting  trade 
reports. 

The  reproposed  rule  has  been  revised 
to  incorporate  many  of  the  suggestions 
made  in  the  comment  letters.  These 
provisions  are  intended  to  clarify  the 
operation  of  the  reproposed  system  and 
reduce  the  costs  associated  with  all 
aspects  of  the  reproposed  rule.  The 
changes  found  in  the  reproposed  rule 
would:  (1)  Clarify  the  definition  of  a 
large  trader  and  provide  a  flexible 
concept  of  aggregation;  (2)  increase  the 
identifying  and  reporting  activity  levels; 
(3)  reduce  the  scope  of  information 
captured  on  Form  13H;  (4)  streamline 
Form  13H  filing  and  updating 
requirements  that  include  an  inactive 
filiiig  status;  (5)  provide  more 
informative  and  detailed  instructions  to 
Form  13H:  (6)  reduce  Ihe  recordkeeping 
and  reporting  requirements  for  LTIDs; 

(7)  provide  special  reporting 
requirements  for  execution  times;  and 

(8)  provide  a  safe  harbor  for  the  duty  to 
supervise. 

The  reproposed  rule  also  addresses 
today's  complex  global  trading 
environment  and  attempts  to  maintain  a 
level  playing  field  between  broker- 
dealers  and  banks,  both  domestic  and 
foreign.  The  Conmiission  has 
endeavored  to  maintain  an  equal 
competitive  environment  between  these 
entities  by  imposing  requirements  on 
custodians  or  nominees  of  omnibus 
accounts.  These  duties  include:  (1) 
Form  13H  filings;  (2)  confidential  and 
limited  disclosxues  to  the  Commission 
or  others;  and  (3)  limited  duties  to 
disaggregate  and  assure  compliance 
with  omnibus  account  identification 
requirements. 

Essentially,  the  reproposed  large 
trader  reporting  system  would  require 
that  a  person  that  fdUs  within  the 
definition  of  a  large  trader  would  file 
Form  13H  with  the  Commission.  Upon 
receipt  of  Form  13H,  the  Commission 
would  assign  an  LTID  to  the  large 
trader.  After  receiving  a  LTTD,  large 
traders  would  contact  their  broker- 
dealers  and  inform  them  of  their 
number  and  all  accounts  to  which  it 
applies.  Thereafter,  the  large  trader  only 


wou  d  be  required  to  file  an  updated 
Fori]  1 13H  annually.  The  broker-dealers 
carr  ing  the  large  trader's  accounts 
wou  d  maintain  records  of  the  trades  for 
the  { ccount.  These  bndcer-dealers  would 
eled  ronically  report  transactions  upon 
rece  ving  a  request  from  the 
Com  [nission.  Broker-dealers  also  would 
be  n  quired  to  supervise  compUance 
with  the  reproposed  rule  by  Uieir 
custi  )mers. 

Fi  ndamentally,  the  burdens  that 
wou  d  be  imposed  on  large  traders  by 
the  1  ^proposed  rule  would  include:  (1) 
Filii  g  Form  13H  (See  Sections  m.B.l. 
and  I.),  (2)  disclosing  it's  LTIDs  to 
brok  jr-dealers  (See  Section  III.B.3.);  (3) 
updi  ting  Form  13H  annually  (See 
Sect  on  m.B.l.);  and  (4)  providing 
addi  tional  information  when  the 
Com  mission  requests  (See  Section 
ni.B  5.).  The  biu'dens  imposed  on 
brok  }r-dealers  would  include:  (1) 
Mail  itaining  records  of  transactions 
efie(  ted  for  large  trader  accounts  (See 
Sect  on  ni.C);  (2)  electronically 
repo  rting  large  trader  transaction 
infoi  mation  when  the  Commission 
requ  ests  (See  Section  III.D.);  and  (3) 
sup<  rvising  their  customers'  compliance 
vdti  the  reproposed  rule  (See  Section 
III.E ). 

Tie  specific  changes  to  the  proposed 
ruleuEuid  several  examples  of  how  they 
woiad  affect  the  reproposed  system  are 
disc  issed  below.  "The  Conunission 
belli  ives  that  the  reproposed  rule 
accomplishes  the  objectives  of  the 
Mar  Let  Reform  Act  by  creating  an 
effei  live  market  reconstruction  tool. 
min  mizing  burdens  and  costs,  and 
mai  Itaining  a  fair  competitive 
env  ronment  among  markets  and  market 
part  cipants. 

n.  S  oUcitation  of  Comments 

T  le  Commission  believes  that  the 
moc  ifications  and  additions  found  in 
the  J  eproposed  rule  would  significantly 
redi  ce  the  burdens  and  costs  of  the 
pro  losed  system  without  impeding  its 
effe  liveness  and,  therefore,  would 
acc<  mplish  the  objectives  of  the  Market 
Ref<  rm  Act.  As  discussed  below,  the 
Con  mission  sta^  has  engaged  in 
exte  ided  discussions  with  market 
part  cipants  and  securities  information 
pro<  essors,  and  many  alternatives  have 
beei  I  identified.  The  Commission  has 
inc<  rporated  in  the  reproposed  rule 
tho!  e  alternatives  that  it  believes  would 
acc(  mplish  the  objectives  of  the  Market 
Ref(  rm  Act. 

B  tcause  the  changes  to  the  proposed 
rule  are  significant,  the  Commission 
seel  s  comments  on  any  aspect  of  the 
repi  oposed  rule  and,  specifically, 
con  ments  that  relate  to  the:  (1)  The 
idei  tifying  activity  level;  (2)  other 


means  to  assure  that  natural  persons 
who  were  not  intended  to  be  large 
traders  are  not  affected  by  the 
req>roposed  rule;  (3)  the  use  of  the 
Depository  Trust  Company's  ("DTC") 
Institutional  Delivery  System  ("ID 
System");  (4)  the  rules  for  aggregation  of 
accotmts;  (5)  Form  13H  and  Schedules; 
(6)  the  supervisory  safe  harbor;  and  (7) 
the  plan  for  implementing  the 
transaction  reporting  system.  Finally, 
the  Commission  invites  comments  as  to 
whether  there  are  more  cost-effective 
alternatives  to  the  reproposed  rule  or 
system  that  would  provide  similar 
benefits,  including  particular 
alternatives  that  adopt  a  different 
structure.  The  Commission  also 
continues  to  solicit  specific  comments 
that  explore  the  relative  costs  and 
benefits  of  the  reproposed  system 
generally,  or  any  other  alternatives.   - 
Furthermore,  because  of  the  time  that 
has  elapsed,  comments  that  identify  any 
new  information  technologies  that 
accomplish  the  objectives  of  the  Market 
Reform  Act  and  minimize  costs  to  a 
greater  extent  would  be  appreciated. 

With  respect  to  the  reproposed 
identifying  activity  level,  the 
Commission  solicits  comments  on  the 
appropriateness  of  the  new  thresholds. 
TTie  new  identifying  activity  level, 
combined  with>certain  exemptions  from 
the  definition  of  a  transaction  and  the 
new  inactive  status,  were  designed  to 
minimize  the  impact  of  the  reproposed 
rule  on  natural  persons  that  infrequently 
trade  in  a  magnitude  that  may  warrant 
imposing  the  added  regulatory  burdens 
of  the  reproposed  system.  The 
Commission  would  welcome  comments 
regarding  any  other  means  for 
eliminating  the  impact  of  the 
reproposed  rule  on  these  types  of 
persons.  In  particular,  the  Commission 
solicits  comments  on  whether  a  separate 
identifying  activity  level  for  natural 
persons  or  an  exemption  for  natural 
persons  that  effect  less  1.000,000  shares 
or  fair  market  value  of  S25  million  in  a 
calendar  day,  would  be  a  more 
appropriate  means  for  minimizing  the 
impact  of  the  Rule. 

"The  ID  System  is  an  electronic 
commimications  and  book-entr}' 
settlement  system  through  which  most 
large  institutional  investors,  their 
brokers  or  advisers,  or  their  custodians 
or  nominees  confirm  and  settle  trades.* 


■  See  DTC  Participant  Operating  Procedures. 
Section  M.  ID  System  Procedures  (April  1903).  DTC 
also  has  established  a  similar  system  for 
international  institutional  activity  called  ths 
International  Institutional  Delivery  System  ("IID 
System").  See  Securities  Exchange  Act  Release  No. 
27S4S  (December  18,  1969)  54  FR  S3017  (December 
26. 1989).  The  IID  System  varies  from  the  ID  System 
in  (hat  it  does  not  provide  a  mechanism  for 
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As  discussed  below,  the  ID  System  has 
been  incorporated  into  the  reproposed 
rule  to  reduce  its  burdens  in  three 
respects.  Under  the  reproposed  rule,  the 
use  of  numbers  assigned  by  DTC  to  ID 
System  participants  would:  (1)  Be 
incorporated  into  the  Schedules  to  Form 
13H  by  permitting  their  use  in  heu  of 
LTIDs;  (2)  minimize  the  amount  of 
communication  among  members  of  an 
investment  complex  that  would  be 
necessary  to  complete  Form  13H  and 
fulfill  the  LTID  disclosure  requirements; 
and  (3)  establish  a  limit  on  the  number 
of  identification  numbers  that  would  be 
required  to  be  maintained  for  each 
account,  and  reported  for  each 
transaction,  by  broker-dealers. 

The  Commission  specifically  solicits 
comments  on  the  appropriateness  and 
feasibility  of  these  proposed  uses  of  the 
ID  System.  The  Commission  would 
welcome  comments  that  identify  other 
ID  System  information  or  procedures 
that  would  reduce  the  burden  of  the 
reproposed  rule  without  diminishing  its 
effectiveness  for  accomplishing  the 
objectives  of  the  Market  Reform  Act. 

With  respect  to  the  reproposed  rules 
for  aggregation  of  accounts  and  Form 
13H,  the  Commission  solicits  comments 
on  additional  simplification  or  means 
for  reducing  the  burden  of  determining 
who  is  a  large  trader  and  completing 
Form  13H.  The  Commission  also  solicits 
comments  on  the  appropriateness  of  the 
supervisory  safe  harbor.  Finally,  the 
Commission  solicits  comments  on 
whether  a  proposed  plan  for 
implementing  the  transaction  reporting 
requirements  would  be  feasible. 

in.  Discussion  of  the  Reproposed  Rule 

A.  Application  and  Scope 

The  fundamental  scope  and 
application  of  the  reproposed  rule  is 
established  by  the  definition  of  a  large 
trader.  The  definition  of  a  large  trader 
and  its  separately  defined  terms  were 
found  in  paragraph  (f)  of  the  proposed 
rule.  These  definitions  have  been 
reorganized  into  paragraph  (a)  of  the 
reproposed  rule  in  order  to  clarify  the 
fundamental  application  and  scope  of 
the  reproposed  rule.  As  mentioned 
above,  many  of  the  comments  raised 
concerns  that  generally  may  be 
described  as  a  question  of  "who  is  a 
large  trader."  The  terms  of  the 
reproposed  rule  essentially  would 


automated  book^entry  settlement  DTC  has 
proposed  enhancements  to  the  ID  System  that 
would  unify  existing  ID  and  IID  Systems  into  an 
"Interactive  ID  System."  See  Securities  Exchange 
Act  Release  No.  33010  (October  4.  1993).  58  FR 
53007  (October  13,  1993):  and  DTC  An  Interactive 
Option  for  the  Institutional  Delivery  System. 
Memorandum  to  Participants  and  Other  IDJJsers 
(March  31. 1993). 


provide  that  every  person  who  effects 
aggregate  transactions  reaching  the 
identifying  activity  level,  through 
accounts  carried  by  a  registered  broker- 
dealer,  which  are  aggregated  based  on 
ownership  or  control,  would  be  a  large 
trader. 

1.  Definition  of  a  Large  Trader 

The  term  large  trader,  as  defined  in 
paragraph  (a)(1)  of  the  reproposed  rule, 
would  mean  every  person  who,  for  an 
account  that  he  owns  or  controls,  effects 
transactions  for  the  purchase  or  sale  of 
any  publicly  traded  security  or 
securities  by  use  of  any  m.eans  or 
instrumentahty  of  interstate  commerce 
or  of  the  mails,  or  of  any  faciRty  of  a 
national  securities  exchange,  directly  or 
indirectly  by  or  through  a  registered 
broker  or  dealer  in  an  aggregate  amount 
equal  to  or  in  excess  of  the  identifying 
activity  level.  The  reproposed  de&iition 
of  a  large  trader  closely  tracks  the 
definition  provided  in  Section 
13(h)(8)(A)  of  the  Exchange  Act.' 

The  reproposed  rule  varies  from  the 
proposed  rule  and  statutory  definition 
only  to  the  extent  that  the  phrase 
"•   *  *  for  an  account  that  he  owns  or 
controls*  •  *"  has  replaced  the  phrase 
"*  ■  *  for  his  own  account  or  an 
account  for  which  he  exercises 
investmeht  discretion  *   *  •"loThe 
Commission  believes  that  this 
modification  does  not  change  the 
proposed  definition  of  a  large  trader,  but 
merely  clarifies  the  interrelationship 
between  the  definition  of  a  large  trader 
and  its  separately  defined  terms. 

The  definition  of  a  large  trader 
remains  dependent  upon  the  definitions 
of  a  person,  account,  ownership, 
control,  publicly  traded  security, 
transaction,  the  identifying  activity 
level,  and  the  rules  for  aggregation.  The 
Commission  believes  that  the 
modifications  to  the  proposed 
definitions  of  these  terms  address  the 
questions  raised  by  the  commenters, 
clarify  the  proposed  rule,  and  narrow 
the  proposed  definition  of  a  large  trader. 

a.  Definition  of  a  person.  The 
definition  of  a  person  found  In 
paragraph  (a)(2)  of  the  reproposed  rule 
varies  only  sUghtly  from  the  proposed 
definition.!  ■  The  lone  modification  to 
this  definition  would  be  the  deletion  of 
the  term  "trust"  and  the  addition  of  the 
phrase  "persons,  entities,  partnerships, 
or  other  groups  acting  as  a  trustee."  The 
addition  of  this  phrase  addresses  a  legal 
issue  raised  by  a  private  pension  trust, 
which  asserted  that  a  trust  may  not  be 


deemed  a  person  because  it  does  not    ' 
have  a  present  abihty  to  act  [e.g.,  effect 
transactions)  separate  from  its  trustee. 
The  Market  Reform  Act  intended  that 
trusts  of  all  types  be  included  in  the 
definition  of  a  large  trader. '^  The 
definition  of  a  person  contained  in 
paragraph  (a)(2)  of  the  reproposed  rule 
would  assure  that  all  trusts,  through 
their  trustees,  are  included  within  the 
definition  of  a  person  and  thus  may  be 
large  traders. 

b.  Definition  of  an  account.  Paragraph 
(a)(3)  of  the  reproposed  rule  would  add 
a  definition  for  the  term  "account  or 
accounts."  This  term  was  not  defined  in 
the  proposed  rule  and  the  comments 
received  from  banks,  investment 
advisers,  and  other  non-broker-dealer 
market  participants  exhibited 
substantial  confusion  in  this  respect. 
The  Commission  believes  that  this 
confusion  led  the  commenters  to 
incorrectly  interpret  "who"  the 
Commission  intended  to  be  included 
within  the  definition  of  a  large  trader. 
These  commenters  appear  to  have 
believed,  incorrectly,  that  the  accoimts 
of  "small"  trust  or  advisory  customers 
would  become  large  traders,  with  all  of 
the  duties  attendant  thereto,  by  virtue  of 
the  fact  that  a  large  trader  exercised 
control  over  such  accounts. 

The  Commission,  therefore,  is 
proposing  new  paragraph  (a)(3)  that 
would  define  the  term  account  or 
accounts  to  mean  each  proprietary  and 
customer  account  maintained  or  carried 
.by  a  registered  broker  or  dealer,  which 
is  disclosed  or  undisclosed  to  such 
broker  or  dealer  as  to  owoiership,  and  for 
which  books  and  records  are  required  to 
be  kept  in  accordance  with  the 
provisions  of  Rule  17a-3  under  the 
Exchange  Act.  This  definition  would 
clarify  that  only  accounts  maintained  or 
carried  by  broker-dealers  under  the 
Exchange  Act  would  be  subject  to  the 
reproposed  rule. 

c.  Definition  of  ownership.  The 
definition  of  ownership  would  be 
narrowed  and  reorganized  in  paragraph 
(a)(4)  of  the  reproposed  rule.  The 
apparent  breadth  of  this  definition 
received  extensive  comments,  especially 
with  respect  to  its  impact  on  the 
proposed  rules  for  aggregation  and  the 
information  required  to  be  provided  on 
Form  13H."  The  Commission  also 
received  many  comments  on  the 
proposed  inclusion  of  custodians  or 
nominees  within  the  definition  of 
ovmership. 


•  See  15  U.S.C  78m(h)(8)(A)  (1990). 
•0  See  Proposing  Release.  56  FR  42561  (proposed 
text). 
»Id. 


»  See  Proposing  Release.  56  FR  42552.  at  n.  26 
and  accompanying  text. 

■>  See  infra  Sections  III.A.2.  and  III.B.2.,  for  a 
discussion  of  the  reproposed  rules  pertaining  to 
aggregation  and  Form  13H.  respectively. 


7920 


Federal  Register  /  Vol.  59,  No 


The  Commission  believes  that  the 
commenters  failed  to  understand  that 
the  concept  of  ownership  is  focused  on 
the  "accounts  of  a  person."  The 
Commission,  however,  acknowledges 
that  the  proposed  definition  of 
ownership,  combined  with  the  rules  for 
aggregation,  may  support  some  of  the 
sweeping  interpretations  of  the 
proposed  definition  of  a  large  trader 
expressed  in  the  conunents.  These 
commenters  broadly  interpreted  the 
proposed  definition  of  ownership  and 
the  rules  for  aggregation  to  require:  (1) 
The  aggregation  of  individual  accounts 
of  all  employees,  oHicers,  directors, 
controlling  shareholders,  and  partners 
with  their  large  trader  corporation,  trust, 
or  partnership,  irrespective  of  such 
individual's  role  in  the  trading 
decisions  of  the  large  trader  entity;  (2) 
the  accounts  of  all  parent,  subsidiary, 
and  affiliated  companies  within  a 
holding  company  structure  to  be 
aggregated  by  and  with  each  parent, 
subsidiary,  or  affiliate;  and  (3)  the 
accounts  of  wholly  unrelated  large 
trader  entities  to  be  aggregated  due  to 
common  directors,  controlling 
shareholders,  partners,  or  trustees.  In 
response  to  these  comments,  the 
Commission  has  revised  the  proposed 
definition  of  ownership. 

I.  General  definition.  The  definition  of 
ownership,  as  reproposed  in  paragraph 
(a)(4),  would  provide  that  an  account  of 
a  person  shall  be  deemed  to  be  owned 
or  under  common  ownership  of  the 
person  in  whose  name  an  accoimt  is 
maintained,  or  custodian  or  nominee 
that  maintains  an  omnibus  accoimt,  and 
any  other  person  who  has  more  than  a 
10  percent  financial  interest  in  the 
equity  in  the  account  or  accounts  of 
such  person.  This  reproposed  definition 
of  ownership  would  incorporate 
existing  rules,  procedures,  and  practices 
that  require  broker-dealers  to  maintain 
the  name  and  address  of  the  beneficial 
Owner  of  an  account  and  would  be 
interpreted  consistently  with  such  rules, 
procedures,  and  practices.  ■« 

The  reproposed  rule  states  that  "an 
account  of  a  person"  would  be  deemed 
to  be  owned  or  under  common 
ownership,  thus  emphasizing  that  the 
primary  focus  of  the  concept  of 
ownership  would  be  the  "accounts  of  a 
person,"  and  not  ownership  of  the 
person  itsell  Accordingly,  under  the 
reproposed  rule,  accounts  maintained  in 
the  name  of  a  parent,  subsidiary,  or 
affiliate  would  be  deemed  to  be  owned 
by  that  parent,  subsidiary,  or  affiliate. 
Tliis  focus  would  be  made  evident  in 
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the  rep:  oposed  Schedules  6a  and  6b  to 
Form  1  m. 

The  txnis  on  accounts  also  would 
address  those  comments  that  deemed 
the  aco  )unts  of  employees,  officers, 
directo  's,  controlling  shareholders,  and 
partneit  to  be  owned  by  their  respective 
corporation  or  partnership,  irrespective 
of  such  individual's  role  or  lack  thereof, 
in  the  t  "ading  decisions  of  the  large 
trader  <  ntity.  The  reproposed  rule 
would  iliminate  the  sweeping  nature  of 
the  pro  xjsed  definition  by  providing 
that  an  account  is  owned  or  under 
commc  n  ownership  of  the  entity. 

ii.  Ci  stodians  or  nominees.  As 
discus!  ed  iA  the  Proposing  Release, 
institui  Lonal  investors  engage  the 
service  » of  different  investment  advisers 
and  ex  scuting  broker-dealers,  yet  the 
trades  iffected  by  these  persons  may  be 
settled  and  the  investment  assets  may  be 
deposi  ed  centrally  with  one  custodian 
bank,  t  -ust  company,  or  broker-dealer 
that  is  sometimes  referred  to  as  a  prime 
broker  »*  The  Commission  believes, 
based  i  ipon  its  experience  with  broad- 
based  I  rade  reconstructions,  that  the 
increa!  ed  size  and  specialization  of 
market  participants  has  led  to  the 
iticreaj  ed  use  of  these  multi-layered 
accoiu  ts.  Tj^ically,  these  accounts 
fragm<  at  or  obscure  the  information 
about  arge  trader  accounts  and  activity 
that  th ;  Commission  needs  to  analyze 
markel  trading. 

Sub!  tantial  comments  were  received 
with  r  sped  to  the  inclusion  of 
custoc  ans  or  nominees  within  the 
definiton  of  owmership.  The 
commenters  all  questioned  the 
appro  riateness  of  including  passive 
custoc  ians  or  nominees.  These 
comm  inters  argued  that  passive 
custoc  ians  or  nominees,  which  merely 
act  as  I  conduit  for  delivery/receipt 
versus  payment  ("DVP/RVP") 
settle:  lent  of  transactions,  should  not  be 
incluc  ed  vsrithin  the  definition  of  a  large 
trader  However,  the  comments 
regard  ng  custodians  and  nominees 
ackno  vledged  that  many  custodians  or 
nomii  ees  act  as  a  discretionary  agent  or 
fiduci  iry  for  the  execution  of  trades  and 
thus  n  ay  be  large  traders  that  control 
accoui  tts  owned  by  other  persons. 

The  inclusion  of  custodians  and 
nomii|ees  also  caused  broker-dealers, 
and  trust  companies  to  question 
of  multiple  L'llDs  for  a 
leiaccount  or  transaction.  These 
asserted  that  the  (X>st  of 
keepiiig  and  reporting  multiple  LTIDs, 
for  a  s  ngle  acxount  or  trade,  would  be 


ca  >turei 


—  J<  See  Rule  ir*-3(aX8Hi)  under  the  Exchange  Act, 
17  CFR  240.17«-3(«K»Xi>. 


49  and 
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c^nm^nters 


unduly  burdensome. ^e  It  also  was 
suggested  that  the  capture  of  multiple 
LTIDs  may  cause  duplication  or 
distortion  of  total  reconstructed  trade 
activity.  Many  of  these  commenters  also 
noted  the  possible  applications  of  the  ID 
System.  Lastly,  the  commenters 
confirmed  that,  in  these  multi-layered 
accounts,  the  participants  usually  do 
not  have  knowledge  of  each  other's 
activities  and,  individually,  none  of  the 
participants  may  know  or  have  access  to 
all  of  the  information  that  the 
Commission  needs  to  analyze  market 
trading  activity. 

The  Commission  believes  that  the 
inclusion  of  custodians  and  nominees  in 
the  definition  of  ownership  would  serve 
three  important  purposes.  First,  it 
would  assure  that  banks  and  broker- 
dealers,  both  foreign  and  domestic,  are 
treated  consistently  under  the 
reproposed  rule.  Second,  it  would 
assure  disclosure  of  the  appropriate 
LTIDs  for  each  account.  Finally,  the 
inclusion  of  custodians  and  nominees 
would  enable  the  Commission  to 
efficiently  characterize  trading  activity. 

The  problem  that  the  Commission  has 
sought  to  address  with  respect  to 
custodians  and  nominees  is  its  inability 
to  obtain  information  about  the  ultimate 
or  actual  beneficial  owners  and 
controllers  of  omnibus  acxounts  or 
accounts  otherwise  luidisclosed  as  to 
ownership.  Although  the  number  of 
these  accounts  may  be  small  in  relation 
to  fully  disclosed  Recounts,  the 
Conmiission  believes  that  the  nature  of 
large  trader  activity  causes  a  signific:ant 
percentage  of  this  activity  to  be  effected 
through  these  accounts.  Accordingly, 
the  definition  of  ownership  in  the 
reproposed  rule  would  include  only 
those  custodians  or  nominees  that 
maintain  omnibus  accounts  or  accounts 
otherwise  undisclosed  as  to  ownership. 

These  c:hanges  would  work  in  . 
conjunction  with  the  other 
modifications  to  the  definition  of 
ownership  to  assure  that  the  fully 
disclosed  owner  of  an  account,  or  the 
custodian  or  nominee  of  an  omnibus 
acx»unt,  is  deemed  to  be  the  owner  of 
that  accoimt,  not  the  broker-dealer, 
bank,  or  trust  company  that  ac:ts  only  as 
an  agent  for  settlement  of  transactions 
effected  through  a  fully  chsclosed 
account.  Moreover,  reproposed 
Schedule  8  to  Form  13H  has  been 
designed  to  c:apture  information  about  a 
custodian  or  nominee  large  trader  and 
the  undisclosed  large  traders  that  effect 
trades  in  or  through  his  omnibus 
accounts,  not  small  or  otherwise 


Se«  Proposing  1 


Release,  56  FR  42554.  a(  nn.  47- 
ccompanying  text. 


"See  infra  Section  in.C2.  and  in.0.3..  for 
discussions  of  the  reproposed  LTID  recordlceeping 
and  reporting  requirements,  respectively. 
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infrequent  traders  whose  trades  may  be 
effected  through  such  accounts. 
Reproposed  Sdiedule  8  is  designed  in  a 
manner  that  the  Commission  beheves 
would  approximate  existing  ID  System 
practices  and  procedures  for 
maintaining  such  in  formation.  >7 

The  Commission  believes  that  the 
revisions  to  the  reproposed  definition  of 
ownership  would  significantly  clarify 
the  obligations  of  persons  that  own  and/ 
or  act  as  custodians  or  nominees  for 
large  trading  accounts.  The  Commission 
also  beheves  that  the  reproposed 
definition  of  ownership  would 
minimize  the  burden  of  the 
identification  requirements  on  sucii 
large  traders. 

a.  Definition  of  control.  As  with  the 
definition  of  ownership,  the 
commenters  uniformly  criticized  the 
sweeping  impact  of  the  proposed 
definition  of  control  when  combined 
with  the  proposed  rules  for  aggregation. 
Some  commenters  questioned  whether 
merely  controlling  the  accounts  or 
trading  of  a  large  trader  would,  by  itself, 
cause  such  controller  to  be  a  large 
trader. 

Many  of  the  commenters  also 
indicated  that  the  persons  or  entities 
that  control  trading  activities  usually 
have  the  most  knowledge  of  large  trader 
accounts,  acrtivity,  or  objectives  and, 
therefore,  should  be  the  focus  of  the 
identification  requirements.  Finally,  one 
commenter  questioned  the 
appropriateness  of  the  inclusion  of 
Umited  discretionary  investment 
authority  within  the  definition  of 
control.  This  commenter  asserted  that 
the  definition  of  limited  discretion 
would  force  broker-dealers  to  aggregate 
the  acrtivity  of  all  customers  for  whom 
they  executed  not  held  orders.'" 


>'Es&entially,  the  ID  System  captures  information 
regarding  the  capacity  os  the  ftarticipents  to  a  multi- 
layered  account  Participants  are  grouped  and 
numhered  as  agents.  brokerHlealers.  institutions, 
and  interested  parlies.  The  term  "Agent"  is  defined 
as  the  entity  appointed  by  the  buyer  and  seller  to 
clear  their  trades.  The  term  "Broker-dealer"  msans 
the  entity  that  executesa  trade  on  behalf  of  the 
buyer  or  seller.  The  term  "Institution"  means  those 
parties  that  Initiate  the  trade  as  buyer  or  seller,  on 
its  own  behalf  or  on  behalf  of  another.  Finally,  the 
tenn  "Interested  Party"  is  defined  as  those  entities, 
other  than  the  Agen'.  or  Institution,  which  receive 
a  conTimiation  because  they  have  a  role  to  play  in 
the  settlement  of  a  trade.  It  is  important  to  note  that 
these  capecitiaa  are  not  mutually  exclusive  and  one 
participam  may  fjerform  the  tasks  as.sociated  with 
any  number  of  these  capacities.  See  ID  System 
Directory.  Volume  X,  Number  9.  September  1992. 

'•Not  held  orders  relie\'e  the  executing  broker  of 
responsibility  with  respect  to  the  time  and  price  of 
execution.  If  the  broker  uses  "brokerage  judgraont" 
when  executing  the  order.  See  e.g..  New  York  Stock 
Exchange  ("NYSE")  Rule  12aA.44.  NYSE  Guide 
(CX:H)  121 23A.  Not  held  orders  may  be 
characterized  as:  (1)  defensive  orders  required  by 
brokers  in  times  of  unusual  market  volatility  (i.e., 
fast  markets):  or  (2)  consideration  provided  by  a 


The  definition  of  control  has  been 
modified  in  paragraph  (a)(5)  of  the 
reproposed  rule,"  These  revisions 
would  emphasize  that  the  focus  of  the 
reproposed  concept  of  control  is 
"control  of  the  accounts  of  a  person," 
not  control  of  the  person  itself.  The 
reproposed  rule  also  would  provide  that 
the  owner  of  an  account,  as  well  as  any 
person  with  full  or  limited  discretion 
over  an  account,  is  deemed  to  control 
that  account. 

The  reproposed  rule  would  clarify 
that  a  person's  mere  exercise  of  control 
over  a  large  trader's  accounts  or 
transactions,  without  effecting  the 
requisite  level  of  transactions,  would 
not  cause  such  person  to  be  a  large 
trader  under  the  reproposed  rule. 
Additionally,  new  paragraphs  (a)(5)(i) 
and  (ii)  of  the  reproposeid  rule  would 
add  the  definitions  of  full  and  limited 
discretionary  investment  authority 
suggested  in  the  Proposing  Release.zo 
With  respect  to  the  execnition  of  not 
held  orders,  the  Commission  would 
interpret  their  execution  to  not  fall 
within  the  reproposed  definition  of 
control. 

Finally,  the  reproposed  rule  would 
acknowledge  that  persons  who  control 
accounts  usually  are  in  possession  of 
most  of  the  information  required  by 
Form  13H  and  required  to  be  disclosed 
to  broker-dealers.  Accordingly, 
reproposed  Schedules  7a  and  7b  to 
Form  13H  and  the  reproposed  LTID 
disclosure  requirements  would  be 
specifically  designed  to  capture  and 
disclose  information  regarding  fiilly 
disclosed  or  omnibus  acxounts 
controlled  by  a  large  trader. 

The  Commission  believes  that  these 
requirements  take  into  account  the 
existing  industry  practices  and 
prcx^dures  for  the  maintenance  of  such 
information.  The  Commission  also 
believes  that  the  changes  to  the 
pnjposed  definition  of  control  would 
clarify  the  obligatiofas  of  large  traders 
who  control  accftunts  owned  by  others 
and  would  minimize  their  burdens. 

e.  Definition  of  a  transaction.  The 
definition  of  a  transaction  or 
transactions  provided  in  paragraph 
(a)(7)  of  the  reproprased  rule,  also  would 
clarify  and  narrow  the  scope  of  the 
definition  of  a  large  trader.  The 
modifications  to  ^s  definition  address 
technical  issues  raised  in  the  comments 
regarding  the  inclusion  of  cancellations. 


cotrectioos,  and  exercases  or 
assignments  of  option  contracts,  vnthin 
the  meaning  of  the  term  transacrtion  or 
transacrtions. 

The  reproposed  rule  states  that  the 
term  transaction  or  transactions  would 
mean  all  transactions  in  pubhcly  traded 
securities,  including  cancellations, 
corrections,  exercises,  and 
assignments.21  The  definition  of 
pubUcIy  traded  securities  found  in 
reproposed  paragraph  (a)(6)  would  be 
unc:hanged,  and  would  mean  any 
national  market  system  security  as 
defined  in  Rule  1 1  Aa2-1  under  the 
Exc:hange  Ac:t.22 

New  paragraph  (a)(7Mi)  of  tiie 
repropc»ed  rule  was  added  to  exclude 
from  the  term  "transaction"  certain 
activity  commonly  posted  to  customer 
accounts  by  clearing  broker-dealers  and 
passive  custodians  or  nominees.  This 
paragraph  would  exclude  from  the 
definition  of  a  transaction  any  journal  or 
bookkeeping  entry  made  to  an  account 
to  record  or  memorialize  the  receipt  or 
delivery  of  funds  or  seciuities  pursuant 
to  the  settlement  of  a  transaction. 

Three  new  exclusions  to  the  term 
transaction  also  have  been  added  in 
paragraphs  (a)(7)(v),  (vi).  and  (vii)  of  the 
repropcised  rule.  These  exclusions  track 
the  trading  objectives  or  characteristics, 
identified  in  the  Proposing  Release,  of 
small  or  otherwise  infrequent  traders 
that  the  Commission  did  not  intend  to 
be  included  in  the  definition  of  a  large 
trader.23  These  new  exclusions  would 
include:  (1)  Transactions  effected  by  a 
court  appointed  executor,  administrator, 
or  fiducnary  pursuant  to  the  distribution 
of  a  decedent's  estate;  (2)  transactions 
effiacted  pursuant  to  a  court  order  or 
judgment  for  distribution  of  property  in 
a  marital  proceeding;  and  (3)  a  qualified 
plan  or  trust  rollover  afforded  favorable 
tax  treatment  under  section  402(a)(5)  of 
the  Internal  Revenue  Code.z4 

It  should  be  noted  that  the  exclusion 
for  transactions  of  a  decedent  or  marital 
estate  would  include  only  those 
transactions  effected  pursuant  to  the 
distribution  or  Uquidation  of  such 
estates  and  would  not  include 
transactions  effected  pursuant  to  the 


customer  to  a  broker  for  the  commitment  of  capital 
or  expertise  in  the  execution  of  large  "block  trades." 
See  e.g..  NYSE  Rule  127.10,  NYSE  Guide  (CXH) 
12127  (dennition  of  block  trade). 

•«See  Proposing  Release.  56  FR  42561  (proposed 
text). 

"See  Proposing  Release.  56  FR  42553.  at  no.  34 
and  35. 


*'  See  infra  text  accompanying  n.  67.  for  the 
impact  of  this  definition  on  the  trade  reporting 
requirentents  of  the  reproposed  rule. 

22 17  CFR  24ailAa2-l.  A  national  markel  system 
security  Is  any  security  that  is  subject  to  an  effective 
real-time  transaction  reporting  plan  filed  with  the 
Commission,  and  includes  all  securities  listed  on  a 
national  securities  exchange  and  all  National 
Association  of  Securities  Dealers,  Inc..  Automated 
Quotation  System  ("NASDAQ"),  National  Market 
System  ("NMS")  securities.  See  Proposing  Releaaa. 
56  FR  42552.  at  text  accompanying  nn.  16-19. 

»>  See  Proposing  Release.  56  FR  42551,  at  n.  12 
and  accompanying  text 

"26  U.S.C  402(aK5)  (1988). 
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continuing  administration  or  investment 
of  such  estate's  assets.  The  distinction 
drawn  between  the  distribution  and  the 
administration  of  an  estate  pursuant  to 
a  court  order  acknowledges  that  court 
appointed  fiduciaries  may  be  authorized 
to  invest  and  reinvest  in  securities  for 
many  years.  The  Commission  believes 
that  the  exclusion  of  such  estates  from 
the  identification  requirements  of  the 
reproposed  rule  would  be  inappropriate. 

The  Commission  believes  that  these 
new  exclusions  from  the  definition  of  a 
transaction  would  indirectly  exempt  a 
significant  number  of  those  small  or 
otherwise  infi^uent  traders  that  were 
not  intended  to  be  large  traders  imder 
the  Market  Reform  Act.  Moreover,  the 
Commission  believes  that  the  definition 
of  a  transaction  would  reduce  the 
impact  of  the  reproposed  rule  on 
registered  broker-dealers. 

f.  Identifying  activity  level.  The 
Commission  expressly  solicited 
comment  on  the  appropriateness  of  the 
volimie,  market  value,  exercise  value, 
and  time  period  proposed  for  the 
identifying  activity  level.  Generally,  the 
commenters  felt  that  the  threshold  was 
too  low  and  recommended  higher  levels 
that  ranged  from  a  low  of  200,000  shares 
and  $10  million,  to  a  high  of  5  million 
shares  and  $50  million.  A  few 
commenters  suggested  that  only  market 
value  should  determine  large  trader 
status,  while  others  suggested  that 
market  price,  rather  than  exercise  price, 
would  be  more  appropriate  for  valuing 
options.  Finally,  many  of  the 
commenters  expressed  support  for  a 
calendar  day  measure  because  of  the 
inherent  difficulty  of  aggregating 
transactions  effected  in  different  time 
zones. 

The  definition  of  the  identifying 
activity  level  contained  in  paragraph 
(aK6)  of  the  reproposed  rule  would 
increase  and  change  the  thresholds 
contained  in  the  proposed  rule  from 
100,000  shares  to  200,000  shares  and 
fair  market  value  of  $2  million,  and 
from  a  fair  market  value  of  $4  million 
to  $10  million.  The  Commission 
believes  that  the  addition  of  the  $2 
million  fair  market  value  requirement  to 
the  fundamental  share  volume  threshold 
would  act  as  a  floor  to  minimize  the 
impact  of  the  reproposed  rule  on  those 
persons  that  effect  transactions  in  lower 
priced  securities.  The  Commission 
soUcits  comments  on  whether  this  new 
element  of  the  identifying  activity  level 
would  be  appropriate.  The  Commission 
also  solicits  comments  regarding  the 
effectiveness  of  the  new  identifying 
activity  level  for  minimizing  the  impact 
of  the  reproposed  rule  on  natural 
persons  that  infrequently  trade  large 
amounts  of  publicly  traded  securities. 
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Til  B  time  period  for  aggregating 
tranictions  also  would  be  changed 
a  24  hour  period  to  "a  calendar 
1  vhere  the  account  is  located."  The 
Cominission  would  deem  a  calendar  day 
a  24-hour  period  starting  at  12  a.m. 
nding  at  11:59  p.m.  An  accoxmt 
d  be  deemed  to  be  located  at  the 
ipal  place  of  business  of  the 
-dealer,  not  where  the  customer 
e  jistered  representative  servicing  the 
accotnt  is  located.  Finally,  the 

regarding  program  trading 
reproposed  without  changes  in 
aphs  (a)(9)  and  (10)." 
Commission  continues  to  believe 
the  capture  of  significant  trading 
actii  ity  concurrently  with  program 
trad  ng  activity  Is  essential  for 
acca  mplishing  the  purposes  of  the 
Mar  :et  Reform  Act.  The  Commission 

)alanced  this  need  against  the 
burc  en  of  capturing  the  information  and 
belif  ves  that  the  reproposed  identifying 
level  would  strike  an 
iate  balance.  The  Commission 
believes  that  the  reproposed 
ider  tifying  activity  level  would 
esta  jlish  a  relatively  simple  and  bright- 
threshold  that  would  be  squarely 
wiU  in  the  activity -based  mandate  of  the 
Mai  cet  Reform  Act. 

A  jgregation  of  Accounts  and 
Trai  sactions 

S(  ction  13(h)(3)  of  the  Exchange  Act 
autl  orizes  the  Commission  to  prescribe 

.  governing  the  manner  in  which 
tran^ctions  and  accounts  shall  be 
1,  including  the  basis  of 
owijership  or  control.26  The  commenters 
Drmly  criticized  the  proposed  rules 
ggregation  as  overly  broad  and 
inflexible.  Generally,  these  criticisms 
levied  by  diversified  financial 
ce  holding  companies  whose 
ates,  subsidiaries,  and  divisions 
ge  in  related  and  uiuelated  trading 
actil'ities.  As  discussed  above,  much  of 

criticism  emanated  from  the 
de^iitions  of  ownership  and  control, 
commenters  argued  that  the 
mandatory  nature  of  the  proposed  rules 
woi^ld  cause  overlapping  and 

licative  aggregation  among  the 
various  entities  within  a  holding 

lany  structure.  The  commenters 
:  a  variety  of  recommendations, 
uding  a  flexible  approach, 
ap[  roaches  designed  to  meet  the  needs 
specific  commenter,  an  "acting  in 
coi^cert"  approach,  and  the  elimination 

1  concept  of  aggregation.  The 
cor  iments  regarding  aggregation 
hig  ilight  the  complexity  of  designing  a 


simple  and  efficient  large  trader  system 
that  accommodates  the  different 
corporate  structures  and  business 
practices  of  large  traders.  The  proposed 
aggregation  requirements,  however, 
were  intended  to  deter  non-compliance 
by  prohibiting  a  person  or  group  of 
persons  from  splitting  activity  among 
many  broker-dealers,  accounts,  and 
transactions  for  the  purpose  of  avoiding 
the  identification  requirements  of  the 
proposed  rule. 

a.  General  Description.  The  rules  for 
aggregation  have  been  reorganized  into 
paragraphs  (c)(1)  and  (2)  of  the 
reproposed  rule  to  distinguish  the 
requirements  for  the  aggregation  of 
accounts  and  the  aggregation  of 
transactions,  respectively.  The  rules  for 
the  aggregation  of  transactions  found  in 
reproposed  paragraph  (c)(2)  contain 
only  minor  changes  that  reflect  the 
reorganization  of  the  proposed  rules.27 

The  focus  of  the  reproposed  rule 
would  be  the  "aggregation  of  accoxmts 
owned  or  controlled  by  a  person." 
Paragraph  (c)(l)(i)  of  the  reproposed 
rule  would  implement  a  new  flexible 
approach  to  the  aggregation  of  accounts 
by  permitting,  but  not  requiring,  the 
aggregation  of  accoimts  that  are  owned 
or  controlled  or  under  common 
ownership  or  control  of  a  person,  which 
independently  would  be  a  large  trader. 
Conversely,  paragraph  (c)(l)(ii)  of  the 
reproposed  rule  would  require 
aggregation  of  accounts  of  a  person  who 
independently  would  not  be  a  large 
trader. 

In  order  to  assure  compliance  and 
deter  the  use  of  this  flexible  approach  to 
circumvent  the  reproposed  rule,  new 
paragraph  (c)(l)(iii)  would  provide  that, 
imder  no  circumstances,  shall  a  person 
or  group  of  persons  acting  in  concert 
toward  a  common  investment  objective 
be  permitted  to  disaggregate  accoimts  in 
order  to  avoid  the  identification 
requirements  of  the  reproposed  rule. 
Finally,  reproposed  Form  13H  and 
Schedules  have  been  redesigned  to 
explain  and  facilitate  the  various 
choices  that  large  traders  may  make 
with  respect  to  aggregation. 

b.  Disaggregation.  The  concept  of 
disaggregation  would  be  reorganized 
into  paragraph  (c)(3)(i)  of  the 
reproposed  rule.  The  reproposed  rule 
provides  that  the  Commission  may 
require  a  large  trader  to  disaggregate 
accounts  or  transactions  in  any  maimer 
and  authorizes  the  Commission  to 
require  the  submission  of  additional 
transaction  or  other  information  relating 
to  transactions  reported  under  the 
reproposed  rule.  To  assure  that  the 


»  See  Proposing  Release.  56  FR  42552,  at  text 
accc  inpanying  n.  IS. 
»  >ee  15  U.S.C  78in(h)(3)  (1990). 


n  See  Proposing  Release,  56  FR  42561  (propose<1 
text). 


Commission's  requests  for 
disaggregation  are  reasonable,  however, 
the  reproposed  rule  would  require  the 
Commission  to  consider  the  operational 
capabilities  of  the  large  trader  when 
making  a  request  for  disaggregation. 

The  Commission's  efforts  to  assure 
the  credibility  of  the  reproposed  system 
would  require  the  imposition  of  certain 
duties  on  omnibus  large  traders.  These 
duties  would  include  supplying 
information  that  would  facilitate 
analysis  of  market  trading  activity.  The 
duties  would  arise  from,  and  pertain  to, 
the  disaggregation  and  identification 
requirements.^  These  duties  are  foimd 
in  paragraph  (c)(3)(ii)  of  the  reproposed 
rule  and  would  only  apply  to  those  large 
traders  that  maintain,  or  effect 
transactions  through,  omnibus  accounts 
carried  by  a  registered  broker-dealer. 
The  obligations  imposed  on  these  large 
traders  would  be  to  establish  systems 
and  procedures  designed  to  assure 
compliance  with  the  disaggregation  and 
identification  requirements  and,  in 
particular,  assure  that  the  information 
regarding  omnibus  accounts,  disclosed 
to  the  Commission  on  reproposed 
Schedules  7b  and  8,  is  accurate  and 
complete. 

Systems  and  procedures  designed  to 
assure  compliance  vAth  the 
identification  and  disaggregation 
requirements  that  are  substantially 
comparable  to  those  described  in 
reproposed  paragraph  (f)  would  be 
deemed  to  be  in  compliance  with 
reproposed  paragraph  (c)(3)(ii).  Systems 
and  procedures  designed  to  assure  that 
Schedules  7b  and  8  are  accurate  and 
complete  may  include  recordkeeping 
procedures  triggered  by  the  opening  of 
new  accoimts  and  prescribing  how,  or 
for  whom,  a  given  onmibus  account  may 
be  used.  These  systems  and  procedures 
are  not  intended  to  affect  the  existing 
disclosure  practices  and  procedures 
between  broker-dealers  and  banks  or 
trust  compacies.w 

The  need  to  impose  these  duties  on 
omnibus  large  traders  results  from  the 
undisclosed  nature  of  omnibus 
accounts.  The  Cominission  beUeves  that 
the  obligations  found  in  reproposed 
paragraph  (c)(3)(ii)  would  be  necessary 
to  assure  the  effectiveness  and 
credibility  of  the  large  trader  system. 
The  Commission  also  believes  that  these 


"See  infra  Section  IH.E.,  for  a  discussion  of  the 
supervisory  safe  harbor  for  broker-dealers. 

»Custodian  or  nominee  large  traders  generally 
are  required  to  maintain  and  report  information  to 
their  respective  regulatory  authorities  that  is  similar 
to  that  required  on  these  Schedules.  These  large 
traders,  however,  are  not  normally  required  to 
disclose  proprietary  infonnatioa  ie.g.,  customer 
lists)  to  competitors  or  other  non-primary  regulatory 
authorities. 


requirements  would  establish  consistent 
duties  with  respect  to  omnibus  accounts 
maintained  by  banks  or  broker-dealers. 

c.  Aggregation  examples.  A 
diversified  financial  services  holding 
company,  for  example,  may  engage  In 
all  forms  of  banking,  corporate  finance, 
and  trust  services  in  addition  to  the  full 
range  of  broker-dealer  activities,  such  as 
proprietary  trading,  market  making, 
brokerage  execution,  and  clearing 
services  for  retail  and  institutional 
customer  accounts.  This  holding 
company  also  may  provide 
discretionary  and  non-discretionary 
investment  management  services  for 
retail  and  institutional  customers,  as 
well  as  for  affiliated  and  unaffiliated 
investment  companies,  pension  funds, 
and  insurance  companies. 

Under  the  reproposed  rules  for  the 
aggregation  of  accounts,  the  holding 
company  is  permitted  to  formulate  its 
own  methodology  for  filing  of  Form 
13H.»  For  example,  it  may  file  a  single 
Form  13H  that  would  include  accounts 
of  all  its  owned  or  controlled  and 
commonly  owned  or  controlled  persons, 
divisions,  subsidiaries,  and  affiUates.  In 
the  alternative,  the  holding  company 
may  file  separate  Form  13Hs  for  its 
divisions,  subsidiaries,  and  affiliates 
that  Independently  would  be  a  large 
trader.  Finally,  the  holding  company 
may  file  a  separate  Form  13H  for 
individual  traders  or  trading  desks 
which  also  would  independently 
qualify  as  a  large  trader. 

In  another  example,  a  diversified 
broker-dealer  that  engages  in  investment 
banking,  proprietary  trading, 
discretionary  and  non-discretionary 
investment  management  services,  and 
clearing  and  custody  services  may  also 
adopt  its  own  methodology  for  the  filing 
of  Form  13H.  First,  the  broker-dealer 
could  file  a  single  Form  13H  for  all  of 
its  activities.  Second,  the  broker-dealer 
could  file  separate  forms  by  dividing  its 
activities  along  the  three  large  trader 
capacities  and  then  further  subdivide 
each  capacity  In  a  fashion  that  best  suits 
its  business  needs.  Accordingly,  this 
broker-dealer  may  wish  to  file  one  Form 
13H  for  each  proprietary  trader  due  to 
operational  considerations,  two  Form 
13Hs  for  its  investment  management 
subsidiary  due  to  confidentiality 
considerations  {e.g.,  one  for  affiliated 
investment  company  accounts  and  one 
for  other  managed  accounts),  and  for 
supervisory'  considerations,  one  Form 
13H  for  all  of  the  omnibus  accounts  for 
which  it  acts  as  custodian/nominee 
only. 


The  Commission  believes  that  this 
flexible  approach  to  aggregation  would 
accommodate  the  needs  of  the  greatest 
number  of  large  traders  in  the  least 
burdoisome  maimer  possible.  The 
Commission  also  believes  that  the 
reorganization  and  revision  of  the 
reproposed  rules  for  aggregation  would 
clarify  the  reproposed  definition  of  a 
large  trader.  Nevertheless,  the 
Commission  soUdts  comments  on 
whether  there  are  other  more  effective 
means  for  aggregating  accounts  that 
would  accomplish  the  objectives  of  the 
Market  Reform  Act 

B.  Identification  Requirements  for  Large 
Traders 

Section  13(h)(1)  of  the  Exchange  Act 
authorizes  the  Commission  to  prescribe 
identification  requirements  for  large 
traders  for  the  purpose  of  monitoring 
the  impact  of  large  transactions  on 
securities  markets  and  to  assist  ll  a 
Commission  in  the  enforcement  cf  the 
Exchange  Act.^i  The  Commission  is 
specifically  authorized  to  require  large 
traders  to  provide  it  with  the 
information  deemed  necessary  or 
appropriate  to  identify  large  traders  and 
all  accounts  in  or  through  which  large 
traders  effect  transactions.  3^  The 
Commission  also  is  authorized  to 
require  large  traders  to  disclose  their 
large  trader  status  to  the  re^stered 
broker-dealers  that  carry  the  accounts 
through  which  they  effect 
transactions.  53  The  Commission  is 
reproposing  Rule  13h-l(b)  and  Form 
13H  to  implement  these  provisions  of 
Section  13(h)(1)  of  the  Exchange  Act 

1.  Form  13H  Fihng  Requirements 

Paragraph  (b)(1)  of  the  repropo;«d 
rule  provides  that  each  large  trador  shall 
file  Form  13H  with  the  Commission  in 
accordance  with  the  instructions 
contained  therein.  The  filing 
requirement  for  Form  13H  is  the  most 
significant  burden  imposed  on  lai'ge 
traders  by  the  reproj)osed  rule.  Tlie  time 
for  filing  Form  13H  is  contained  in  new 
paragraphs  (b)(1)  (i)  and  (ii)  of  tho 
reproposed  rule. 

The  Commission  recognizes  that,  due 
to  the  nature  of  many  large  trader's 
business  activities,  much  of  the 
information  required  by  the  proposed 
form  may  change  daily.  Accordirgly, 
new  paragraph  (b)(1)  of  the  reproposed 
rule  would  eliminate  the  proposed 
requirement  that  a  large  trader  file  a 
Form  13H  every  time  the  "information 
contained  therein  becomes  inaccurate 
for  any  reason." 


»See  infra  Section  ni.B.2.,  for  a  discussion  of 
Form  13H  and  instructions. 


>'  See  15  U.S.C  78m(hKl)  (1990). 
"See  15  U.S.C  78m(hKlKA)  (1990). 
J'See  15  U.S.C  78m(h)(l)(B)  (1990). 


Paragraph  (b)(1)  of  the  reproposed 
rule  would  require  a  large  trader  to  file 
Form  13H  within  10  business  days  after 
it  first  efiects  transactions  that  reach  the 
identifying  activity  level  and  vnthin  60 
calendar  days  after  the  end  of  each  full 
calendar  year  thereafter.  It  should  be 
noted,  however,  that  a  large  trader 
would  still  be  required  to  disclose  its 
LTID  or  ID  System  number  when  a  new 
accoimt  is  opened  diiring  a  calendar 
year. 3*  The  Commission  believes  that 
the  reproposed  Form  13H  fihng 
requirements  would  substantially 
reduce  the  frequency  of  filings  and. 
accomplish  the  purposes  of  the  Market 
Reform  Act. 

2.  Form  13H  and  Instructions 

The  Commission  received  many 
negative  comments  about  Form  13H. 
The  majority  of  the  commenters  argued 
that  the  proposed  Form  13H  and 
Schedules  were  duplicative  or 
burdensome,  and  would  be  required  to 
be  filed  too  frequently.  The  conunenters 
made  various  suggestions  to  eliminate 
or  reduce  the  burdens  of  the  proposed 
form.  These  suggestions  included:  (1) 
eliminating  the  listing  of  certain  types  of 
accoimts;^^  (2)  incorporating 
information  contained  in  other 
Commission  filings  by  reference;  (3) 
limiting  the  number  of  officers, 
directors,  and  partners  for  whom 
information  must  be  provided;  and  (4) 
redesigning  the  proposed  Schedules  to 
capture  the  particular  information 
possessed  by  each  of  the  three  basic 
types  of  large  trader  [i.e.,  owner, 
controller,  or  custodian/nominee). 

a.  General  description.  The 
Commission  is  reproposing  a 
substantially  revised  Form  13H, 
Schedules,  and  Instructions.  The 
revisions  to  proposed  Form  13H  reflect 
the  modifications  to  the  definition  of  a 
large  trader  and  LTID  disclosure 
requirements  and  incorporate  other 
recommendations  made  in  the 
comments.  As  discussed  in  the 
Proposing  Release,  the  information 
disclosed  on  Form  13H  would  be 
exempt  fit>m  disclosure  imder  the 
Freedom  of  Information  Act  ("FOIA") 
pursuant  to  Section  13(h)(7)  of  the 
Exchange  Act.^  A  few  commenters 
questioned  the  apparent  lack  of  a 


>*See  infra  Section  IILB.3.,  for  a  discuuion  of  the 
duty  to  disclose  targe  trader  status. 

^  These  cominents  argued  that  the  proposed 
Schedules,  especially  proposed  Schedule  S,  should 
not  require  a  large  trader  that  controls  accounts  to 
list  the  fully  disclosed  accounts  of  small  or 
otherwise  infrequent  traders  that  it  controls  or  the 
undisclosed  sub-accounts  of  persons  for  whom 
trades  are  effocted  through  an  omnibus  account. 

>»15  U.S.C  78m(h)(7)  (1990).  See  Proposing 
Release,  56  FR  42554  at  text  accompanying  nn.  50- 
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simila  exemption  for  the  transaction 
infom  ation  reported  under  the 
propo!  ed  rule.  Section  13(h)(7)  provides 
that  "s  ny  information  required  to  be 
kept  oi  reported"  is  exempt  firom 
discloi  ujre  imder  FOIA.  Therefore, 
transat  :tion  information  reported  imder 
the  re]  roposed  rule  also  would  be 
exemp  \.  from  disclosure  under  FOIA. 
The  C(  immission  believes  that  the  non- 
disclo!  ure  of  such  information  also  may 
be  cov  ;red  by  other  existing 
Comm  ission  rules." 

The  cover  page  to  reproposed  Form 
13H  w  3uld  remain  substantially 
imchaiiged  except  for  the  exclusion  of 
the  amended  filing  requirement,  the 
additi(  m  of  an  inactive  filing  status,  and 
the  ca  iture  of  applicable  LTID  or  ID 
Systei  I  numbers.  Item  1  to  Form  13H 
also  wbuld  be  unchanged,  except  for 
minor  changes  that  conform  with  the 
reprop  osed  definition  of  a  person.^s  The 
remai]  ing  Items  and  Schedules  of  the 
propoi  ed  form  have  been  substantially 
revise*  in  the  reproposed  Form  13H. 

Reproposed  Item  2  to  Form  13H 
woulc  implement  a  new  exemption 
from  t  le  filing  requirements  of 
reproj  osed  Item  4  for  persons  and 
entitii  s  regulated  by  the  Commission  by 
allowj  ag  the  incorporation  by  reference 
of  information  already  on  file  with  the 
Commission.  The  Commission 
antici  tates  that  some  of  the  most 
comm  in  registrations  or  filings  that 
large  t  aders  may  list  in  reproposed  Item 
2  wou  d  include:  Form  BD;  Form  ADV; 
Forma  3, 4,  or  5;  Form  10-K  or  IQ-Q; 
and  F(  irm  U-4. 

The  Instructions  to  reproposed  Item  2 
also  vi  ould  inform  large  traders  that  the 
listed  registrations  and  filings  should 
refied  the  registrations  of  all  other  large 
trader  t  and  persons  whose  accounts  the 
large  t  rader  has  decided  to  aggregate 
into  it  i  Form  13H.  Finally,  the 
repro]  osed  Instructions  would  inform 
large  1  raders  that  Item  4  and  the 
appro  >riate  Schedule  must  be  filed  for 
those  )ersons  who  are  not  registered 
vdth  t  le  Commission  and  whose 
accou  Its  have  been  aggregated  with  a 
"registered  person." 

Thei  Schedules  to  reproposed  Item  4 
also  h  jve  been  refined  to  capture  only 
minin  al  descriptive  information  about 
the  p<  rsons  who  own  or  control  a  large 
trader  corporation,  partnership,  limited 
partnership,  or  trust.  For  the  most  part, 
the  CO  lection  of  addresses,  telephone 
and  fa  csimile  numbers,  and  regulatory 
inforn  lation  has  been  eliminated.  The 


"Se« 
and  (8). 

MSe< 
the  add  tion 
to  the  d  ifiniti 


e.g..  17  CFR  200.80(b)(3).  (4)(ui).  (5),  (7). 


supra  Section  ILA.1.*.,  for  •  discussion  of 
of  persons  or  entities  acting  as  a  trustee 
ion  of  a  person. 


terms  "officer  and  partner"  also  have 
been  changed  in  the  reproposed 
Schedules  4b  and  4c  to  "executive 
officer"  and  "limited  partner  that  is  the 
owner  of  more  than  a  10  percent 
financial  interest  in  the  accoimts  of  the 
large  trader."  The  term  "executive 
officer"  would  be  deemed  to  mean 
"policy-making  officer"  and  otherwise 
would  be  interpreted  in  accordance 
with  Rule  16a-l(f)  imder  the  Exchange 
Act.39  As  suggested  in  the  comments, 
these  changes  should  substantially 
reduce  the  number  of  persons  for  whom 
such  Sche^dules  must  be  prepared  and 
filed  under  the  reproposed  rule. 

Reproposed  Item  5  to  Form  13H 
would  facilitate  the  new  flexible  rules 
for  aggregation.  Item  5(a)  would  require 
the  large  trader  to  list  all  commonly 
owned  or  commonly  controlled  persons 
whose  accoimts  are  aggregated  into  the 
particular  Form  1 3H  that  independently 
would  be  a  large  trader  (i.e.,  aggregated 
accounts).  Conversely,  Item  5(b)  would 
require  the  large  trader  to  list  all  other 
conunonly  owned  or  controlled  large 
traders  that  independently  filed  Form 
13H  and  that  could  have  been,  but  were 
not,  aggregated  into  the  particular  large 
trader's  Form  13H  (i.e.,  disaggregated 
accounts).  Again,  the  reproposed 
Instructions  would  caution  large  traders 
that  the  information  supplied  in  Item  5 
must  accurately  reflect  their  choice  for 
aggregation  or  disaggregation  of 
accounts. 

The  reproposed  Schedules  to  new 
Items  6  through  8.  which  gather  account 
information,  address  the  concerns 
expressed  in  the  comments  and 
reorganize,  substantially  reduce,  or 
eliminate  much  of  the  information 
regarding  a  large  trader's  accounts  that 
may  have  been  captured  by  the 
proposed  Schedules.  These  reproposed 
Schedules  have  been  completely 
redesigned  to  require  the  identification 
of  only  one  contact  person  for  each 
Schedule  and  establish  a  "single-line- 
item"  type  of  account  listing.  The 
reproposed  Instructions  indicate  that 
the  proposed  qualifications  for 
designated  contact  persons  would  be 
retained  without  meaningful  changes. 
The  reproposed  Instructions  also  advise 
large  traders  that  they  may  submit 
internally  produced  lists  of  accounts, 
provided  that  such  lists  contain  all 
required  information  in  a  format 
substantially  similar  to  the  applicable 
Schedule. 

The  new  account  Schedules  also  have 
been  reorganized  to  track  the  three 
capacities  in  which  a  large  trader  may 
act  with  respect  to  a  given  account  (i.e.. 
owner,  controller,  or  custodian/ 


y>  17  CFR  240.16*-l(f). 
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nominee).  The  reproposed  Schedules 
would  capture  different  combinations  of 
large  trader  capacities,  based  upon  the 
large  trader's  knowledge  of  accounts 
and  the  extent  of  beneficial  ownership 
disclosure  made  to  the  carrying  broker- 
dealer.  Reproposed  Schedules  6a  and  6b 
would  be  used  by  those  market 
participants  who  own  accounts. 

Reproposed  Schedules  7a  and  7b 
would  be  used  by  market  participants 
who  control  accounts  owned  by  others. 
These  Schedules  have  been  redesigned 
to  indicate  that  accounts  controlled  by 
the  large  trader  that  are  owned  by  small 
or  otherwise  infrequent  traders  would 
not  be  required  to  be  specifically  listed 
on  these  Schedules.  Instead,  reproposed 
Item  2  of  Schedule  7a  would  capture 
general  information  about  fully 
disclosed  "non-large  trader"  accounts 
controlled  by  the  large  trader  (/.e.,  the 
total  number  of  such  accounts  and 
broker-dealers  carrying  them).  If 
applicable,  information  regarding  other 
large  traders  whose  activity  may  be 
controlled  by  the  large  trader  through 
one  of  the  listed  accounts  would  be 
provided  in  reproposed  Item  3  of 
Schedule  7a  and  Item  2  of  Schedule  7b. 

Lastly.  Schedule  8  would  be  used  by 
those  broker-dealers,  banks,  and  trust 
companies  that  market  their  clearing  or 
depository  services  independently  from 
their  other  brokerage  or  investment 
management  services.  It  should  be  noted 
that  reproposed  Schedules  7b  and  8 
incorporate  the  ID  System  to  the  extent 
that  they  permit  a  large  trader  to  list  the 
applicable  ID  System  numbers  or  LTIDs 
of  the  custodian  or  nominee  for  an 
omnibus  account  and  other  interested 
parties  (i.e.,  owners  and  controllers). 
The  Commission  believes  that,  due  to 
the  wide-spread  use  and  automated 
nature  of  the  ID  System,  most  of  these 
numbers  are  routinely  communicated 
among,  and  maintained  in  an  automated 
fashion  by,  market  participants.  The 
disclosure  of  other  lajTge  traders  required 
by  these  Schedules  would  provide  an 
important  and  common  basis  for 
disaggregation. 

Rarely  would  a  large  trader  be 
required  to  complete  all  five  of  these 
reproposed  Schedules.  The  Commission 
believes  that  such  a  filing  probably 
would  occur  only  if  a  diversified 
financial  services  company  decided  to 
aggregate  the  accoimts  of  all  of  Its 
divisions,  subsidiaries,  or  affiliates  into 
a  single  Form  13H  filing. 

The  complexity  of  the  Form  13H 
disclosures  under  the  reproposed  rules 
would  be  greatest  for  a  single  aggregated 
filing  and  would  become  progressively 
less  complex  for  multiple  Form  13H 
filings.  Generally,  the  large  trader's 
organizational  structure  and  business 


practices,  combined  with  the 
reproposed  requirements  of  Item  2,  Item 
5,  and  the  account  Schedules,  woidd 
dictate  the  complexity  of  a  Form  13H 
filing. 

The  number  of  LTIDs  that  would  be 
assigned  varies  directly  with  the 
number  of  Form  13H  filings.  The 
commenters  indicate  that  some  broker- 
dealers  and  large  traders  may  prefer  to 
be  assigned  many  LTIDs  for  supervisory 
purposes  while  others  may  prefer  a 
single  LTID  for  confidentiality  reasons. 
In  this  respect,  the  SIA  suggested  that  a 
broker-dealer  be  permitted  to  use  its 
LTID  for  the  confidential  numbered 
accounts  of  its  customers.  Similarly,  a 
few  commenters,  primarily  foreign 
financial  services  holding  companies  or 
universal  banks,  asserted  that  the  LTID 
disclosure  requirements  may  cause 
them  to  breach  "Chinese  Walls" 
between  investment  banking, 
investment  advisory,  market  making,  or 
brokerage  units.  The  Commission 
believes  that  these  entities  would  be 
able  to  avoid  this  result  under  the 
reproposed  rules  by  carefully 
aggregating  or  disaggregating  accounts. 

The  Commission  acknowledges  that 
excessive  aggregation  or  disaggregation 
of  commonly  owned  or  controlled 
accoimts  may  increase  the  overall  costs 
and  burdens  on  large  traders  and  the 
Commission.  The  probability  of 
receiving  a  request  for  disaggregation, 
and  the  cost  thereof,  also  would  vary 
directly  with  the  extent  of  aggregation 
chosen  by  a  large  trader.  The 
Commission  would  remind  all  market 
participants  to  evaluate  their  business 
practices  and  weigh  the  costs  and 
benefits  of  aggregation  or  disaggregation 
in  light  of  all  the  considerations 
outlined  above. 

The  Commission  believes  that 
perhaps  the  most  important  revisions  to 
proposed  Form  13H  are  the  reproposed 
set  of  General  and  Special 
Instructions.**  These  new  Instructions 
provide  answers  to  many  of  the  specific 
questions  raised  in  the  comments.  The 
Instructions  provide  all  of  the  pertinent 
definitions,  the  rules  for  aggregation, 
and  examples  of  who  would  be  a  large 
trader  and  what  information  must  be 
provided  on  Form  13H.  The  reproposed 
Instructions  also  provide  guidance  and 
cross-references  to  the  reproposed  rule, 
other  related  instructions,  and  particular 
burden  reducing  features  or  alternatives 
of  reproposed  Form  13H.  Accordingly, 
the  Commission  would  encourage  all 
market  participants  to  carefully  review 
the  reproposed  General  and  Special 


•«>See  infra  Appendix  A. 


Instructions  for  Form  13H  befwe 
completing  and  filing  Form  13H. 

b.  ronn  13H  Examples.  Assume  a 
trustee  for  a  large  pension  fund  is  not 
registered  with  the  Commission  and 
personally  manages  75%  of  the 
pension's  assets.  Assume  further  that 
the  pension  trustee  delegates  full 
discretionary  investment  authority  over 
the  remaining  25%  of  the  pension's  total 
assets  to  several  investment  advisers 
(e.g.,  a  growth  stock  adviser,  an  index 
arbitrager,  and  a  portfolio  hedging 
strategist). 

This  pension  trustee  would  be 
required  to  complete  one  of  the 
reproposed  Schedules  to  Item  4 
depending  on  the  organizational  type  of 
the  trustee  (i.e.,  individual,  corporation, 
or  partnership).  With  respect  to  the  75% 
of  the  pension's  total  assets  that  the 
pension  fund  trustee  personally 
manages,  he  would  be  deemed  to  own 
and  control  the  accounts  and  would 
know  the  carrying  broker-dealers  and 
account  numbers.  The  pension  fund 
trustee,  therefore,  would  list  these 
accounts  on  reproposed  Schedule  6a. 

Depending  on  the  nature  of  the 
delegations  of  authority  to  each  of  the 
advisers,  the  pension  trustee  may  not 
know  the  broker-dealers  the  advisers 
use  to  execute  trades  or  maintain 
accounts.  Accordingly,  reproposed 
Schedule  6b  has  been  designed  to 
capture  the  information  that  the  pension 
trustee  knows  [i.e..  the  advisers'  names, 
addresses,  numbers,  and  type  of 
delegation),  and  reproposed  Schedules 
7a  and  7b  would  capture  the 
information  in  the  possession  of  the 
adviser  [i.e..  carrying  broker-dealer, 
account  number,  disclosure  of 
ownership,  and  other  large  traders). 

Assunung  that  the  advisers  are  large 
traders  and  were  registered  with  the 
Commission,  they  would  Ust  Form  BD 
or  ADV  in  Item  2  of  their  Form  13Hs, 
and  therefore,  would  be  exempt  fit>m 
the  requirements  of  Item  4.  It  should  be 
noted  that  if  any  of  these  advisers  is  not 
a  large  trader,  then  such  adviser  would 
not  file  Form  13H  under  the  reproposed 
rules.  In  such  cases,  the  Commission 
would  be  able  to  identify  and  contact 
the  non-large  trader  adviser,  if 
necessary,  through  the  information 
provided  by  the  pension  trustee  on  its 
Schedule  6b  to  Form  13H. 

In  addition,  assume  that  the  trustee  of 
the  pension  fund  also  engages  the 
services  of  a  prime  broker,  bank,  or  trust 
company  to  act  only  as  the  custodian  or 
nominee  for  omnibus  accounts  that  are 
owned  and  controlled  by  the  pension 
trustee  or  owned  by  such  trustee  and 
controlled  by  the  different  advisers.  In 
this  case,  the  pension  fund  trustee 
would  bst  on  its  Form  13H  the  omnibus 


accounts  for  which  he  or  she  is  the 
owner  and  controller  on  Schedule  6a 
and  the  delegations  of  investment 
discretion  on  Schediile  6b.  The  advisers 
that  control  the  pension  fund's  trading 
through  the  omnibus  accoimts  would 
Ust  such  accounts  on  Schedule  7b  of 
their  Form  13Hs. 

The  prime  broker,  bank,  or  trust 
company  acting  only  as  custodian  or 
nominee  for  all  of  the  onmibus  accoimts 
{i.e.,  the  custodian  or  nominee  large 
trader)  would  list  such  accounts, 
carrying  broker-dealer,  and  the  relevant 
controllers  on  reproposed  Schedule  8.  It 
should  be  noted  that  if  the  omnibus 
account  custodian  or  nominee  also 
controlled  these  accounts,  in  whole  or 
In  part,  then  it  would  complete 
Schedule  7b  instead.'*!  The  custodian  or 
nominee  large  trader  would  be  in 
possession  of  the  information  required 
by  Schedule  7b  or  8,  for  the  following 
reasons.  First,  it  is  the  carrying  broker- 
dealer's  customer  with  respect  to  the 
omnibus  accounts  and,  therefore,  would 
be  required  to  complete  a  new  account 
application  and  provide  all  other 
Information  requested  by  the  broker- 
dealer  with  respect  to  settlement 
instructions  and  the  persons  authorized 
to  effect  transactions  through  the 
accounts.  Second,  the  various  advisers 
and  the  trustee  of  the  pension  fund,  to 
the  extent  that  he  or  she  controls 
transactions,  would  be  required  by  the 
reproposed  rule  to  disclose  such 
information  to  the  prime  broker,  bank, 
or  trust  company  acting  as  custodian  or 
nominee.42  Finally,  if  the  custodian 
bank  or  trust  company  was  an  issuer  of 
publicly-traded  securities,  it  may  list 
Form  10-K  or  10-Q  in  Item  2  and  would 
not  be  required  to  complete  Item  4  on 
its  Form  13H. 

Another  example  of  how  the 
reproposed  Schedules  to  Form  13H  may 
be  applied  would  be  where  a  registered 
investment  adviser  for  a  mutual  fund 
complex  chooses  to  Gle  one  Form  13H, 
covering  all  of  the  accounts  controlled 
for  aviated  or  unaffiUated  investment 
companies.  Assuming  that  each  mutual 
fund  independently  would  be  a  large 
tinder,  they  would  be  Usted  in  Item  5(a) 
of  the  adviser's  Form  13H.  The  Form 
ADV  of  the  adviser  and  each  investment 
company's  registration  statement  or 
periodic  reports  also  would  be  Usted  in 
Item  2  of  the  adviser's  Form  13H.  If  the 


*)  Of  course,  if  the  pension  trustee  retained  the 
prime  broker,  bank,  or  trust  csmpeny  to  ad  only  aa 
agent  for  settlement  of  its  fully  disclosed  accounts, 
then  such  agent  would  not  be  deemed  to  own  such 
account  and  would  not  be  a  lai^  trader  required 
to  Ble  Fonn  13H  and  Schedule  8. 

«>  See  infra  Section  IILB.3.,  with  respect  to  thia 
required  disclosure  under  reproposed  peragiapb 
(b)(2)(u). 


accoi  ints  through  which  the  adviser 
effec  s  transactions  are  fully  disclosed 
as  to  ownership  by  a  particular 
inv«  tment  company  within  the  fimd 
com]  ilex,  the  adviser  would  complete 
Sche  lule  7a.  Alternatively,  if  such 
accoi  mts  do  not  disclose  the  particular 
invei  tment  company  for  whom  the 
advii  er  is  effecting  transactions  (i.e.,  are 
mail  tained  on  an  omnibus  basis),  then 
the  a  jviser  would  complete  Schedule 
7b. 

Tb  s  Commission  believes  that  the 
revii  lons  to  the  reproposed  Form  13H 
and  nstructions  would  dispel  many  of 
the  I  lisconceptions  regarding  the 
infoi  [nation  that  would  be  required  to 
be  d  sclosed  on  Form  13H.  The  revised 
Schc  dules  to  Form  13H  also  minimize 
the  I  urdens  of  the  reproposed  rule  by 
utili  ing  existing  ID  System  practices 
and  >rocedures  for  disclosure  and 
mail  tenance  of  information  among  large 
trad(  rs  and  other  parties  to  multi- 
laye:  ed  accounts.  The  Commis-sion 
spec  fically  soUcits  comments  on  the 
appi  Dpriateness  of  all  the  changes  found 
in  n  iroposed  Form  13H  and  Schedules. 

3.  D  sclosure  of  Large  Trader  Status 

M  my  of  the  commenters  expressed 
con(  erns  that  the  proposed  disclosure 
reqi  rements  woiud  cause  overlapping, 
con:  iising,  or  imnecessary  discdosures 
by  n  lore  than  one  large  trader  for  a  given 
accc  unt.  The  broker-dealer  commenters 
also  indicated  that  the  cost  of  modifying 
auto  mated  brokerage  accounting 
systi  !ms  to  maintain  and  report  multiple 
for  a  single  account  or  trade 

Id  be  substantiaL 

ie  reproposed  rule  would  retain  the 

[osed  LTID  assignment  system  *3 
/ould  modify  the  duty  of  large 

Brs  to  disclose  their  LTIDs  and 
^cc(  unts  to  broker-dealers.  The 
repi  9posed  rule  also  would  require 
sim  lar  disclosures  of  information  to 
cust  [xlians  or  nominees  and  large 
trad  }rs  that  control  transactions. 

Ri  ^proposed  paragraph  (b)(2)(i)  would 
reqi  ire  a  large  trader  who  controls  a 
full  '  disclosed  accoimt  or  the  custodian 
or  n  sminee  for  an  omnibus  account  to 
disc  lose  its  LTID  and  accoimts  to  the 
can  ^ing  broker-dealers.  Hence,  imder 
the  'eproposed  rules,  each  large  trader 
acci  unt  should  have  only  one  LTID 
mil  iber  associated  with  it,  namely  the 
LTl  )  number  of  the  controlling  large 
trac  er  or  of  the  custodian  or  nominee 
larg )  trader. 

T  le  Commission  notes  that  the 
rep^posed  definition  of  control  states 


that  an  account  would  be  controlled  by 
the  owner  of  the  account.  Consequentfy, 
if  an  account  is  controlled  only  by  its 
owner,  then  the  owner  would  oe 
required  to  disclose  its  LTID  to  the 
carrying  broker-dealer.  This  duty  also 
would  apply  to  fully  disclosed  accounts 
of  small  or  otherwise  infrequent  traders 
whose  accounts  are  controlled  by  large 
traders,  even  though  these  accounts 
would  not  be  listed  on  the  reproposed 
Schedules  to  Item  7. 

Paragraph  (b)(2)(i)  of  the  reproposed 
rule  would  effectively  eliminate  the 
majority  of  situations  where  multiple 
LTIDs  would  be  disclosed  to  a  broker- 
dealer  for  a  single  account.  The 
Commission  believes  that  the  only 
situation  where  more  than  one  LTID 
would  be  disclosed  to  a  broker-dealer 
for  a  single  account  would  be  where 
more  than  one  large  trader  controls 
transactions  in  an  account  that  is  fully 
disclosed  as  to  ownership.  These 
situations  would  include  fally  disclosed 
accounts  controlled  by  their  owner  and 
another  adviser  ot  such  accounts 
controlled  by  two  or  more  advisers. 

Reproposed  paragraph  (b)(2)(ii)  would 
require  a  large  trader  who  controls 
omnibus  accounts  to  disclose  its  LTID 
or  ID  System  number  to  the  broker- 
dealer  or  large  trader  acting  as  the 
custodian  or  nominee  for  such  account. 
Similarly,  reproposed  paragraph 
(b)(2)(iii)  would  require  a  large  trader 
that  awns  accounts  but  has  delegated 
fuU  or  limited  discretionary  investment 
authority  to  another  person  to  disclose 
its  LTID  or  ID  System  number  to  such 
person.  These  duties  are  coordinated 
with  the  filing  requirements  for 
Schedules  7a,  7b,  and  8  to  reproposed 
Form  13H.*« 

The  Commission  acknowledges  that 
reproposed  paragraphs  (b)(2)  (ii)  and 
(iii)  may  cause  multiple  LTIDs  or  ID 
System  numbers  to  be  disclosed  to 
custodian  or  nominee  and  controlling 
large  traders,  respectively.  The 
Commission  believes  that  these  required 
disclosures  of  large  trader  status  would 
not  be  overlapping  or  unnecessarily 
burdensome  and  would  utilize  existing 
ID  System  practices  and  procedures. 
The  Commission  also  believes  that  these 
disclosure  requirements  would 
minimize  the  amount  of  communication 
among  members  of  an  investment 
complex  that  would  be  necessary  to 
complete  Form  13H.  Moreover,  these 
changes  to  the  proposed  rule  would 
conform  with  the  various  rules  and 
regulations  that  require  financial 


[Jpon  Gllng  Form  13H  a  large  trader  would  he 
assigned  an  LTID  by  the  Commission.  See 
Prop  >sing  Release.  56  FR  42553.  et  text 
Imro  tdietely  following  n.  37. 


**See  supra  Section  ni.A.2.b.,  for  a  discussion  of 
the  omnibus  account  identification  and 
disaggregation  duties  that  altecb  to  the  filing  of 
Schedules  7b  and  a. 
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institutions  of  all  types  to  identify  the 
beneficial  owners  of  accounts,  confirm 
trades,  and  maintain  possession  and 
control  of  customer  funds  and 
setnirities. 

The  Commission  believes  that  the 
revisions  to  the  reproposed  rules  for 
disclosure  of  large  trader  status 
incorporate  many  of  the 
recommendations  made  by  the 
commenters  and  reduce  the  burdens 
imposed  on  market  participants.  The 
Commission  solicits  comment  on  this 
use  of  the  ID  System  jand  whether  other 
ID  System  procedures  or  information 
would  further  the  purposes  of  the 
Market  Reform  Act 

4.  Inactive  Filing  Status 

In  the  Proposing  Release,  the 
Commission  specifically  solicited 
comments  on  various  means  of 
minimizing  the  impact  of  the  proposed 
rule  on  small  or  otherwise  infrequent 
traders.  The  Commission  received  many 
comments  in  this  respect  and  all  were 
supportive  of  minimizing  the  impact  of 
the  proposed  system  on  small  or 
otherwise  infrequent  traders.  Many  of 
the  commenters  suggested  that  an 
annual  activity  threshold  could  be  used 
to  limit  the  impact  of  the  proposed 
system  on  infrequent  large  traders.  The 
commenters  did  not  identify  any 
common  trading  objectives  or 
characteristics  of  small  or  infrequent 
traders  that  may  inadvertently  become 
large  traders,  other  than  those  suggested 
in  the  Proposing  Release.^ 

The  reproposed  rule  would 
implement  a  new  "inactive  filing 
status."  pursuant  to  paragraph  (b)(3)  of 
the  reproposed  rule.  This  new 
paragraph  provides  that  large  traders 
whose  aggregate  transactions  during  the 
previous  full  calendar  year,  which  do 
not  reach  the  identifying  activity  level 
and  an  aggregate  calendar  year  total  of 
2,000,000  shares  or  fair  market  value  of 
$30,000,000.  shall  become  inactive 
upon  filing  Form  13H.  This  threshold 
would  incorporate  the  identifying 
activity  threshold  and  would  add  an 
"aggregate  calendar  year  activity 
threshold."  Aggregate  calendar  year 
activity  would  be  computed  in 
accordance  with  the  rules  for 
aggregation  of  transactions  found  in 
paragraph  (c)(2)  of  the  reproposed  rule. 
The  reproposed  Instructions  explain 
that  this  new  inactive  status  would  be 
invoked  by  diecking  the  appropriate 
box  on  the  cover  page  when  Sling  an 
annual  Form  13H  for  the  calendar  year 
in  which  the  large  trader  was  inactive. 
Once  a  large  trader  has  made  an 


«  See  Proposing  Release,  56  FTl  42551,  at  nn.  12- 
1 4  and  accompanying  text. 


"inactive  filing."  he  would  be  exempt 
from  the  reproposed  annual  filing 
requirements  contained  in  paragraph 
(b)(l)(ii)  and  the  LTID  disclosure 
requirem«its  of  paragraph  (b)(2). 
However,  if  an  inactive  large  trader 
subsequentiy  effects  transactions  that 
reach  the  identifying  activity  level,  then 
the  large  trader  again  would  be  required 
to  reactivate  its  lai^e  trader  status  by 
filing  Form  13H  within  10  business 
days.  The  reproposed  Instructions 
indicate  that  sudi  "reactivated  large 
traders"  would  retain  the  LTID  initially 
assigned  to  them  by  the  Commission. 
The  Commission  believes  that  this 
new  inactive  filing  status  would 
eliminate  the  burdens  of  the 
identification  requirements  on  small  or 
otherwise  infrequent  traders  and, 
therefore,  would  accomplish  the 
objectives  of  tiie  Market  Reform  AcL 
Nevertheless,  the  Commission  solicits 
comments  on  whether  this  new 
provision  would  adequately  reduce  or 
eliminate  the  impact  of  the  reproposed 
rule  on  natural  persons  that  infrequenUy 
effect  large  trades.  The  Commission  also 
soUcits  suggestions  for  other  means  of 
eliminating  the  burden  of  the 
reproposed  rule  on  natural  persons. 

5.  Other  Information 

Paragraph  (b)(4)  of  the  reproposed 
rule  has  faoen  added  to  the  identification 
requirements  to  assure  that  the 
Commission  has  the  authority  to  obtain. 
frx>m  time  to  time,  other  descriptive  or 
clarifying  information  regarding 
accounts,  or  transactions  effected 
through  accounts,  identified  on  Form 
13H.  This  new  paragraph  would  provide 
the  Commission  with  the  express 
authority  to  obtain  other  information 
bom  large  traders  that  is  not  otherwise 
disclosed  on  Form  13H  and  may  be 
crucial  for  understanding  or  analyzing 
information  collected  through  the 
system.  The  Commission  believes  that 
the  reproposed  rule  would  not  be 
unduly  burdensome  and  would  assure 
that  the  Form  13H  filing  requirements 
accomplish  the  objectives  of  the  Market 
Reform  Act 

C.  Recordkeeping  Requirements  for 
Brokers  and  Dealers 

Section  13(h)(2)  of  the  Exchange  Act 
authorizes  the  Commission  to  prescribe 
recordkeeping  requirements  for  large 
trader  activity  that  it  deems  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Exchange  Act««  The  Commission  also  is 
authorized  to  conduct  reasonable 
periodic  special,  or  other  examinations 


of  all  records  required  to  be  made  and 
kept  pursuant  to  the  Rule.«'  Paragraph 
(d)  of  the  reproposed  rule  would 
implement  the  recordkeeping  provisions 
of  section  13(h)(2)  of  the  Exchange  Act 

1.  General  Requirements 

The  general  recordkeeping 
requirements,  which  contain  minor 
changes  from  the  proposed  rule.** 
would  provide  that  every  registered 
broker-dealer  that  carries  accounts  for 
itself  or  othera  shall  make  and  keep 
records  of  transactions  effected  directly 
or  indirectly  by  or  through  such  broker 
or  dealer  for  all  large  traders.  In 
addition,  as  specifically  authorized  by 
the  Market  Refonn  Act.  the  reproposed 
rule  also  would  require  that  broker- 
dealers  keep  records  of  transactions  for 
each  person  such  broker  or  dealer 
knows  or  has  reason  to  know  is  a  large 
trader  based  on  transactions  effected  by 
or  through  such  broker  or  dealer. 
Further,  paragraph  (d)(4)  of  the 
reproposed  rule  would  provide  that 
such  records  shall  be  kept  for  a  period 
of  three  yeare.  the  first  two  in  an 
accessible  place,  in  accordance  with 
Rule  17a-4(b)  under  the  Exchange  Act.*» 

The  reproposed  rule  would  explicitly 
provide  that  only  registered  broker- 
dealers  that  carry  accounts  for 
themselves  or  othera  would  be  affected. 
The  term  "registered  broker-dealer"  is 
defined  in  Section  3(a)(48)  of  the 
Exchange  Act  as  a  broker  or  dealer 
registered  or  required  to  be  registered 
purauant  to  Section  IS  or  1  SB  of  the 
Exdiange  Act.»o  Executing  broker- 
dealers  and  prime  brokers  that  do  not 
carry  large  trader  accounts  would  not  be 
subject  to  the  recordkeeping 
requirements  of  paragraph  (d)  of  the 
reproposed  rule,  notwithstanding  that 
these  persons  may  perform  other 
specific  tasks  for  large  traders  and  may 
he  large  traders.  The  Commission 
believes  that  these  modifications  would 
clarify  the  applicabihty  of  the  general 
recordkeeping  requirements  of  the 
reproposed  rule. 

2.  Elements  of  Transaction  Information 

Paragraph  (d)(2)  of  the  reproposed 
rule  would  provide  the  elements  of 
information  required  to  be  maintained 
for  all  transactions.  The  Commission 
believes  that  these  elements  incorporate, 
to  the  extent  possible,  existing 
recordkeeping  requirements  under  the 
Exchange  Act  and  SRO  rules  forlhe 
electronic  bluesheet  system  and, 


4*See  15  U.S.C  78ni(hX2)  (1990). 


«'See  15  U.S.C  78m(hM4)  (1990). 
««See  Propoeing  Reiease,  56  FR  42560  (propoaMl 
text). 
••17CFIl24ai7a-4{b). 
■o  See  15  U.&C  7Sc(a)(4«)  (iflaa). 
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thereby,  minimize  the  burdens  imposed 
on  registered  broker-dealers. 

Due  to  changes  to  the  LTlD  disclosure 
requirements,  the  recordkeeping 
requirement  for  LTIDs  found  in 
paragraph  (d){2)(x)  of  the  reproposed 
rule  would  now  require  a  broker-dealer 
to  maintain  only  the  LTID  of  the 
controllers  of  a  fully  disclosed  account, 
or  the  custodian  or  nominee  of  an 
omnibus  account.  In  addition, 
paragraphs  (d)(2)(v)  and  (d)(2)(vii)  of  the 
reproposed  rule  have  been  modified  to 
incorporate  suggestions  made  by  the 
commenters.  Paragraph  (d)(2)(v)  has 
been  modified  to  include  the 
designation  of  exercises  or  assignments 
of  option  contracts.  Paragraph  {d)(2){vii) 
has  been  modified  to  clarify  that  the 
personal  accounts  of  officers,  directors, 
or  employees  of  a  broker-dealer  are  not 
required  to  be  aggregated  with  accounts 
owned  or  controlled  by  such  broker- 
dealer. 

In  addition,  the  reproposed  rule 
includes  three  new  elements  that  the 
Commission  believes  are  necessary  to 
reduce  the  burden  of  maintaining 
multiple  LTIDs  and  execution  times. 
First,  paragraph  (d)(2)(xi)  of  the 
reproposed  rule  would  provide  that 
broker-dealers  must  maintain  the  ID 
System  numbers  of  agents,  broker- 
dealers,  institutions,  and  other 
interested  parties  otherwise  maintained 
for  the  account  for  which  a  transaction 
is  effected.5i  The  lise  of  ID  System 
numbers  would  have  the  effect  of 
Umiting  the  number  of  LTIDs  that  a 
broker-dealer  must  maintain  and  report 
with  respect  to  a  given  account.  The 
Commission  understands  that  broker- 
dealers  currently  maintain  these  ID 
System  nimibers  in  their  automated 
name  and  address  records.sz  The 
Commission  specifically  solicits 
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SI  See  supni  a.  17,  describing  ID  System 
participants. 

sz  These  automated  records,  and  the  ID  System 
numbers  contained  therein,  provide  the  data 
processing  mechanism  for  the  automated  issuance 
of  aBlrmations  (i.e.,  confirmations)  to  the  respective 
parties  to  an  ID  System  trade.  Under  the  proposed 
Interactive  ID  System,  a  Standing  Instructions 
Database  ("SID")  is  planned  to  be  implemented. 
This  database  would  establish  a  standing  repository 
for  customer  account  and  settlement  information 
furnished  by  institutions,  agents,  and  broker- 
dealers.  This  information  would  include  the 
customer  name,  agent  for  the  customer,  the  agent's 
internal  account  number,  and  interested  parties. 
When  entering  trade  data  to  the  ID  System,  a 
broker-dealer  could  simply  refer  to  account 
designations  contained  in  the  SID,  and  the  system 
would  automatically  add  details  (e.g.,  customer 
name,  agent,  and  interested  parties)  to  the 
confirmations  of  the  trade.  The  Commission  notes 
that,  absent  large  trader  recordkeeping  and 
reporting  requirements,  the  proposed  SID  may 
eliminate  the  need  for  broker-dealers  to  maintain 
this  information  in  their  internal  records.  See 
Securities  Exchange  Act  Release  No.  33010  (October 
4. 1993).  5S  FR  S3007  (October  13, 1993). 


comm  ents  on  the  appropriateness  of  the 
use  olID  System  numbers  and  whether 
other  nformation,  systems,  or 
proce  lures  may  further  reduce  the 
burde  i  of  multiple  LTTD  recordkeeping. 

Sec  )nd,  para^aph  {d)(2)(xii)  of  the 
repro  losed  rule  would  provide  that 
broke  -dealers  must  maintain  the  code, 
identncation,  or  sequence  number 
assigl  ed  to  a  transaction  that  was  routed 
or  eff(  cted  through  an  automated  order 
routii  g  system  maintained  by  an  SRO, 
such  I  s  the  NYSE  SuperDOT  system. 
These  numbers  are  uniformly 
maini  lined  and  used  by  broker-dealers 
and  S  ?Os  to  route  reports  of  executed 
trans<  ctions  to  the  appropnate  broker- 
deale  branch  offices  or  to  research  the 
status  of  unexecuted  orders.  The 
Conu  lission  would  use  these  numbers 
to  "li:  ik  or  match"  transaction  reports  to 
the  a]  plicable  SRO  audit  trail,  in  order 
to  del  srmine  or  verify  the  reported 
execu  lion  time. 

Fin  illy,  paragraph  (d)(2)(xiii)  of  the 
repro  )osed  rule  would  establish  a 
miscc  llaneous  or  unspecified  field  that 
wouli   provide  the  Commission  with 
flexit  ility  to  accommodate  future 
chanj  es  or  problems.  This  flexibility 
also  (  ould  be  used  to  facilitate  specific 
reque  sts  that  would  reduce  the  burdens 
of  th«  reproposed  system  for  a  given 
broke  r-dealer.  The  Commission  believes 
that  t  le  reproposed  recordkeeping 
requi  ements  would  assure  that  the 
infon  nation  necessary  to  accomplish  the 
objec  ives  of  the  Market  Reform  Act 
woul  1  be  maintained.  The  Commission 
also  1  elieves  that  these  reproposed 
requi  -ements  would  reduce  burdens 
subst  mtially. 

D.  Ti  ide  Reporting  Requirements  of 
Broki  rs  and  Dealers 

Se<  tion  13(h)(2)  of  the  Exchange  Act 
specKcally  authorizes  the  Commission 
to  re<  uire  registered  broker-dealers  to 
repoi  [  transactions  that  equal  or  exceed 
the  n  porting  activity  level  effected  by  or 
throi  gh  such  broker-dealer  for  persons 
who  hey  know  are  large  traders,  or  any 
pers(  ns  who  they  have  reason  to  know 
are  1<  rge  traders  on  the  basis  of 
trans  ictions  effected  by  or  through  such 
brok(  r-dealers.53  The  Commission  also 
is  au  horized  to  require  broker-dealers 
to  re  lort  transactions  to  the  Commission 
or  ar  SRO  designated  by  the 
Com  nission  on  the  morning  following 
the  c  ay  on  which  the  transactions  were 
effec  ed  or  otherwise  immediately  upon 
requi  st  of  the  Commission  or  designated 
SRO  Further,  the  Commission  is 
authi  )rized  to  require  that  such 
trans  action  reports  be  transmitted  in  any 
form  It  that  it  may  prescribe,  including 


machine-readable  form.  The 
Commission  is  reproposing  paragraph 
(e)  to  implement  the  transaction 
reporting  provisions  of  Section  13(h)(2) 
of  the  Exchange  Act. 

1.  General  Requirements 

The  general  reporting  requirement 
would  provide  that  every  registered 
broker-dealer  that  carries  accounts  for 
large  traders,  or  other  persons  for  whom 
records  must  be  maintained,  shall 
electronically  report  transactions  in 
machine-readable  form  and  in 
accordance  with  instructions  issued  by 
the  Commission.  Transaction  reports 
would  be  required  to  contain  all 
elements  of  information  for  transactions 
effected  through  accounts  carried  by 
such  broker-dealer  for  large  traders  and 
other  persons  for  whom  records  must  be 
maintained,  which  equal  or  exceed  the 
reporting  activity  level.  The 
Commission  continues  to  propose  that 
transaction  reports  be  transmitted 
through  the  existing  electronic 
bluesheet  system.'*  The  special 
reporting  requirement  for  trades  of 
"unidentified  large  traders,"  has  been 
reorganized  without  changes  into 
paragraph  (e)(5)  of  the  reproposed  rule. 

2.  Reporting  Activity  Level 

The  Commission  expressly  solicited 
comment  on  the  appropriateness  of  the 
proposed  reporting  activity  level. 
Generally,  the  commenters  felt  that  the 
threshold  was  too  low,  and  eight 
recommended  higher  levels  that  ranged 
from  a  low  of  5,000  shares  and  $200,000 
to  a  high  of  100,000  shares  and  $5 
million.  In  response  to  these  comments, 
the  proposed  reporting  activity  level  has 
been  modified. 

The  reporting  activity  level  contained 
in  paragraph  (e)(2)(i)  of  the  reproposed 
rule  would  increase  the  thresholds 
contained  in  the  proposed  rule  fi-om 
1,000  to  2,000  shares,  and  from  a  fair 
market  value  of  $40,000  to  $100,000. 
The  reproposed  rule  also  would  add  a 
"calendar  day  where  the  account  is 
located"  time  frame,  which  would 
address  today's  global  trading 
environment."  As  noted  in  the 
Proposing  Release,  the  reproposed  rules 


s»  1    U.S.C  78m(h)(2)  (1990). 


'*  See  Proposing  Release,  56  FR  42557,  at  text 
accompanying  nn.  8^-86. 

»  For  example,  a  registered  investment  company 
whose  portfolio  is  composed  of  international 
securities  may  enter  orders  to  effect  transactions  in 
domestic,  European,  and  Asian  securities  markets. 
These  orders  may  be  effected  on  different  calendar 
days  where  the  account  is  located  because  of  the 
various  time  zones  in  which  the  markets  are 
located.  As  a  consequence,  the  Commission  notes 
that  it  may  need  to  request  13H  transaction  reports 
for  the  calendar  days  immediately  preceding  or 
following  the  calendar  day  on  which  a  significant 
market  event  occurred. 


Federal  Register  /  Vol.  59.  No.  33  /  Thursday,  February  17,  1994  /  Proposed  Rules  7929 


for  aggregation  would  not  apply  to  the 
reporting  activity  level.*« 

In  addition,  the  reproposed  rule 
would  recognize  that  broker-dealers 
may  prefer  to  report  or  "dump"  all 
transactions  in  a  given  security.*'  In  this 
regard,  new  paragraph  (e){2)(ii)  of  the 
reproposed  rule  would  be  added  to 
permit  broker-dealers  to  report 
transactions  that  are  less  tlun  2.000 
shares  or  {air  market  value  of  $100,000. 
Finally,  paragraph  (e)(2)(iii)  of  the 
reproposed  rule  clarifies  the  proposed 
reporting  provision  for  program  trades 
and  states  that  each  transaction  that  is 
part  of  a  program  trade  shall  be  reported 
regardless  of  share  quantity  or  fair 
market  value.  The  Commission  believes 
that  the  reproposed  reporting  activity 
level  would  reduce  the  burden  of  the 
transaction  reporting  requirements. 

3.  Multiple  Large  Trader  Identification 

Numbers 

The  broker-dealer  and  bank 
commenters  indicated  that  significant 
costs  would  be  incurred  for  enlarging 
systems  and  manually  loading  multiple 
LTIDs  into  their  automated  name  and 
address  records. *«  This  concern  was  a 
direct  result  of  the  proposed  definition 
of  a  large  trader  and  broad  requirements 
for  disclosure,  recordkeeping,  and 
reporting  of  LTIDs  of  persons  who  own 
and  control  a  given  accoimt.  This 
concern  was  compounded  with  respect 
to  the  proposed  treatment  of  omnibus 
accounts.**  The  commenters  generally 
suggested  that  tax  identification 
numbers  or  ID  System  numbers  be  used 
to  alleviate  this  burden. 

The  Commission  has  sought  to  reduce 
the  burden  of  multiple  LTIDs.  The 
Commission  has  chosen  to  accomplish 
this  objective  through  a  narrowed 
definition  of  a  large  trader,  reduced 
Form  13H  information,  limited 
disclosure  of  LTIDs,  the  use  of  ID 
System  numbers,  and  trade  reporting 
requirements  that  incorporate  these 
changes. 

The  SIA  generally  expressed  its 
concurrence  writh  this  solution  to  the  , 
concerns  with  the  multiple  LTID 
reporting  requirements."  The 


'•See  Proposing  Release,  56  FR  42556.  at  n.  68. 

"See  Proposing  Release,  56  FR  42556,  at  n.  74. 

"See  Memoranda  to  SEC  File  No.  37-24-91  from 
the  Division  of  Market  Regulation  dated  March  20. 
1992,  which  outline  this  issue  as  discussed  at 
meetings  with  the  SLA  and  the  American  Bankers 
Association. 

>«  See  Proposing  Release,  56  FR  42557,  at  text 
accompanying  n.  79. 

"See  Memoranda  to  SEC  File  No.  S7-24-91  from 
the  Division  of  Market  Regulation  datetf  June  8, 
1992  and  )une  11, 1992  outlining  discussions  with 
the  American  Bankers  Association  and  the  SIA, 
respectively.  See  also  supra  n.  52,  however, 
describing  the  Standing  Instruction*  Database 


Commission,  however,  specifically 
solicits  comments  on  the  transaction 
reporting  aspects  of  the  reproposed  use 
of  ED  System  numbers  and  any  other 
information,  systems,  or  procedures  that 
would  more  effectively  accomplish  the 
objectives  of  the  Market  Reform  Act. 

4.  Execution  Times 

Due  to  the  anticipated  burden  of 
automating  execution  times,  the 
Commission  proposed  and  solicited 
comments  on  a  two  year  plan  to  phase- 
in  the  automation  of  execution  time 
reporting  requirements.  The 
Commission  received  substantial 
comments  from  broker-dealers  regarding 
the  proposed  execution  time  reporting 
requirements.  One  commenter 
acknowledged  that  automated  execution 
times  were  essential  for  reUable  time- 
sequenced  trading  reconstructions  and 
expressed  support  for  the  proposed  two 
year  phase-in  plan.  However,  the 
majority  of  the  commenters  asserted  that 
the  development  and  implementation  of 
automated  systems  for  maintaining  and 
reporting  execution  times  would  t» 
costly. 

TTie  commenters  generally  explained 
that  in  order  to  comply  with  the 
proposed  rule,  broker-dealers  would  be 
required  to  develop  and  implement  so- 
called  "automated  order  match 
systems."  These  order  match  systems 
would  automatically  link  or  match  the 
execution  time  recorded  on  customer 
order  tickets  with  the  execution  time 
recorded  on  the  corresponding  trade 
tickets  prepared  on  the  floor  of  an 
exchange.  Without  these  systems 
broker-dealers  would  be  required  to 
manually  research  and  identify  the 
execution  time  for  each  customer  trade. 

Five  broker-dealers  and  the  SIA,  on 
behalf  of  its  members,  supplied  cost 
estimates.  These  cost  estimates  ranged 
fiDm  a  high  of  $8.5  miUion  to  a  low  of 
$17,000.61  These  cost  estimates  - 
included  many  different  items,  some  of 
which  were  not  intended  by  the 
proposed  rule.  For  example,  many  of 
these  estimates  included  the  cost  of 
developing  sophisticated  systems  that 
would  fulfill  the  obligation  of  broker- 
dealers  to  supervise  compliance  with 
the  proposed  rule.  These  systems 
presimiably  would  identify  related 
accounts  that  may  be  required  to  be 
aggregated,  through  computer  systems 


that  employ  forms  of  "artificial 
intelligence." 

During  the  review  of  these  cost 
estimates,  it  appeared  to  the 
Commission  that  the  magnitude  of  the 
cost  may  be  dependent  upon  the  type  of 
business  conducted  by  a  broker-dealer. 
The  SIA  admowledged  that  broker- 
dealers  with  large  retail  client  bases, 
branch  networks,  or  widely  marketeid 
clearing  services  vtrould  be  more  likely 
to  have  implemented  an  order  match 
system  as  a  necessary  cost  of  doing  such 
business.  Conversely,  broker-dealers 
that  primarily  have  institutional  clients 
and  few  branches  would  be  less  likely 
to  have  automated  order  match  systems 
and  the  ability  to  enhance  their 
automated  systems  in  a  cost-effective 
maimer. 

The  commenters  also  indicated  that 
"average  price"  trades  and  accoimts 
compound  their  execution  time 
concerns  exponentially.62  In  addition, 
the  commenters  noted  that  a 
Commission  request  for  transaction 
reports  would  likely  come  at  times  of 
severe  market  stress,  which  typically 
stretch  broker-dealer  trade  processing 
capabilities  to  their  Umits.  Finally,  as  a 
result  of  the  proposed  next  business  day 
reporting  time  ^ime,  the  commenters 
indicated  that  automation  would  be  the 
only  feasible  means  to  assure 
compliance. 

A  few  commenters  suggested 
alternatives  for  reducing  this  burden 
that  included  requesting  execution 
times  on  a  need-to-know  basis, 
lengthening  the  reporting  time  frame, 
and  postponing  the  effectiveness  of  tlie 
requirements  to  see  how  frequently  the 
data  would  be  required.  From  the 
outset,  the  Commission  has  sought 
Jiltemative  solutions  that  would 
minimize  this  burden  while  achieving 
the  fundamental  purpose  of  the  large 
trader  reporting  provisions  of  the 
Market  Reform  Act.  The  Commission 
staff,  SIA.  and  SIAC  have  not  identified 
existing  industry  systems  that  would 
gather  execution  times  for  investor 


features  of  the  proposed  Interactive  ID  System  and 
the  potential  elimination  of  the  need  for  broker- 
dealers  to  maintain  such  information. 

»  At  the  request  of  the  Division  of  Market 
Regulation.  16  broker-dealers  subsequently 
submitted  cost  estimates  ranging  from  S8.6  million 
to  S100,000. 


"Average  price  trades  usually  entail  the 
execution  of  one  large  order,  for  one  or  mora 
customers,  through  many  small  trades  at  vmrying 
prices  throughout  a  given  day.  Customers  who 
employ  a  broker <laaier,  bank,  or  trust  company  as 
their  centralized  custodian  and  agent  for  aenlement 
typically  request  that  trades  be  confinned  and 
submitted  for  settlement  a*  one  trade  at  an  average 
price  in  order  to  minimize  the  "ticket  charges  or 
fees"  levied  by  the  custodian.  For  example,  a 
150,000  share  order  may  be  filled  through  the 
execution  of  100  trades  of  1,500  shares  each,  at  50 
different  prices,  and  beginning  at  9:30  ajn.  and 
ending  at  4:00  p.m.  This  average  price  trade  may 
be  posted  to  the  customer  account,  and  settled,  •■ 
one  "ticket"  for  150,000  shares  at  an  average  prica. 
without  any  iadicatioD  of  the  many  smaller  lots, 
different  prices,  or  actual  execution  times. 


trading  activity  in  a  simple  and  accurate 
manner. 

Three  alternatives  that  would  require 
the  development  of  new  systems, 
however,  were  proposed.  First,  it  was 
suggested  that  "branch  or  DOT"  • 
sequence  numbers  could  be  used  in 
conjunction  with  SRO  audit  trail  data. 
While  this  suggestion  appeared  to  be 
workable  with  respect  to  "system 
orders,"  "  the  SIA  and  SIAC  agreed  that 
this  proposal  would  still  require  some 
form  of  automated  order  match  system 
and  may  be  considered  by  some  broker- 
dealers  to  be  equally  as  burdensome 
with  respect  to  "manual  orders."** 

Second,  after  acknowledging  that 
system  order  execution  times  did  not 
pose  a  significant  problem,  the  SIA 
proposed  the  development  of  computer 
algorithms  that  would  match  "order 
entry  times"  with  SRO  audit  trail  data 
to  determine  the  execution  time  of 
manual  orders.  Third,  the  Division  of 
Market  Regulation  proposed  a  hybrid  of 
these  alternatives  that  bifurcates  the 
execution  time  reporting  requirements 
along  the  lines  of  system  and  manual 
orders." 

After  carefully  weighing  costs  and 
benefits,  the  Ck>mmission  has  decided  to 
repropose  the  EHvision's  alternative  for 
reducing  the  burdens  of  the  execution 
time  reporting  requirements.  The 
reproposed  reporting  requirements  are 
foimd  in  new  paragraphs  (e)  (3)  and  (4). 

Paragraph  (e)(3)  of  the  reproposed 
rule  would  provide  that  with  respect  to 
system  orders,  all  transaction 
information  required  to  be  maintained 
under  the  reproposed  rule,  including 
execution  time,  would  be  required  to  be 
reported  to  the  Commission  or  an  SRO 
designated  by  the  Commission  before 
the  close  of  business  on  the  day 
specified  in  a  request  for  such 
information.  As  indicated  in  the 
Proposing  Release,  the  Commission 
would  not  require  reports  to  be 
submitted  prior  to  trade  comparison  and 
would  consider  pertinent  market 
conditions  as  well  as  the  capabilities  of 
the  industry's  trade  processing 


*3  "System  orders"  are  those  orders  that  ars 
routed  and  reported  through  SRO  order  routing 
systems  and  are  automatically  posted  to  back -office 
accounting  systems  by  the  system.  These  orders, 
generally,  may  be  characterized  as  orders  for  small 
individual  investors  or  program  trades. 

^''Manual  orders"  are  those  orders  that  are 
routed  and  reported  manually  over  the  telephone  or 
telegraph  and  are  manually  posted  to  back-office 
accounting  systems  by  broker-dealer  personnel. 
These  orders,  generally,  may  be  characterized  as 
large  block  trades  for  institutional  investors. 

•3  See  Memoranda  to  StC  File  No.  S7-24-91  from 
the  Division  of  Market  Regulation  dated  April  16, 
1992.  May  7.  1992,  and  June  11,  1992  outlining 
meetings  where  these  proposals  were  discussed. 


faciliti  ».M  Moreover,  under  the 
reprop  ased  rule,  the  Commission  may 
I  the  transmission  of  transaction 
after  final  settlement  because  of 
I  inijlusion  of  cancellations  and 

i  within  the  definition  of  a 
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transai  lion.*' 

Para  pBph  (e)(4)(i]  of  the  reproposed 
wpuld  provide  that  with  respect  to 
orders,  all  transaction 
infomiation  required  to  be  maintained, 
except  execution  time,  would  be 
requir  d  to  be  reported  before  the  close 
on  the  day  specified  in  a 
for  such  information.  Lastly, 
p4ragraph  (e)(4)(ii)  of  the 
reprof  osed  rule  would  provide  that  the 
execut  ion  times  of  manual  order 
transai  lions,  which  were  initially 
report  id  without  execution  times, 
woulc  be  required  to  be  reported  within 
15  cal  indar  days  after  a  subsequent 
reque!  i  for  such  information.  It  should 
be  not  ;d  that  the  Commission  may 
requei  t  that  broker-dealers  provide  such 
inforn  ation  for  entire  transaction  report 
submi  isions,  individual  transactions,  or 
a  grou  >  of  related  transactions.  Further, 
these  aanual  order  execution  times 
woulc  be  required  to  be  transmitted 
electrt  nically,  in  machine-readable 
form,  vith  all  of  the  previously  reported 
inforn  ation  regarding  each  of  the 
manui  1  order  transactions  for  which 
execu  ion  times  were  requested. 

The  Commission  would  carefully  use 
these :  lew  reporting  requirements  to 
minin  ize  the  extent  of  extraneous 
inforn  lation  gathered  through  the 
systen  i.  The  combination  of  the 
report  ng  requirements  for  execution 
times  md  sequence  numbers  would 
enabU  the  Commission  to  generate 
accuri  te  reconstructions  of  all  large 
trader  activity.  Although  these  new 
provii  ions  may  slow  down  the 
comp  etion  of  trading  reconstructions, 
the  Q  mmission  believes  that  the 
result  ng  analyses  of  trading 
reconi  tructions  will  be  superior  to  any 
previc  us  efforts  in  terms  of  accuracy, 
comp  eteness,  and  timeliness.  The  SIA 
exprei  sed  its  concurrence  with  this 
soluti  >n  to  the  execution  time  reporting 
requii  sment  concerns.** 

The  Commission  believes  that  the 
report  ng  requirements  contained  in  the 
repro  osed  rule  incorporate  all  existing 
infon  tation  or  systems  and  would 
minin  [ize  associated  burdens.  Further, 
the  C(  mmission  believes  that  these 
requii  ements  would  strike  a  fair  and 


Se«  Proposing  Release,  56  FR  42557.  at  n.  84 

act  impanying  text. 

supra  Section  in.A.l.e..  for  a  discussion  of 

deffiition  of  a  transaction. 

Memorandum  to  SEC  File  No.  S7-24-gi 
Division  of  Market  Regulation  dated  June 
indicating  the  SIA's  concurrence. 


reasonable  balance  between  the  costs  of 
such  reporting  and  the  Commission's 
need  to  obtain  execution  times.  Finally 
the  Commission  believes  that  the 
reproposed  reporting  requirements 
would  establish  an  efficient  means  for 
analyzing  multi-layered  accounts. 

E.  Supervisory  Safe  Harbor 

Section  13(h)(2]  of  the  Exchange  Act 
provides  a  mechanism  for  supervision 
of  the  large  trader  reporting  system  by 
authorizing  the  Commission  to  establish 
niles  for  recordkeeping  and  reporting  of 
transactions  effected  by  persons  a 
broker-dealer  "knows  or  has  reason  to 
know"  is  a  large  trader,  based  on 
transactions  effected  directly  or 
indirectly  by  or  through  such  broker- 
dealer.^  As  proposed,  the  duty  to 
supervise  would  apply  to  compliance 
with  the  identification  requirements  and 
would  be  imposed  on  all  broker-dealers 
and  other  large  traders  that  effect 
transactions  through,  or  maintain 
omnibus  accounts  with,  broker- 
dealers.To 

A  number  of  comments  on  this  aspect 
of  the  proposed  rule  were  received  from 
broker-dealers  and  banks.  These 
comments  revolved  aroimd  the  scope  of 
this  duty  and  sought  clarification 
concerning  the  steps  to  be  taken  to 
avoid  liability  for  their  customers' 
intentional  or  unintentional  failure  to 
comply  with  the  identification 
requirements  of  the  proposed  rule.''< 
Many  of  the  commenters  focused  on  the 
lack  of  automated  systems  for  cross- 
referencing  or  aggregating  accoimts  that 
may  be  commonly  owned  or  controlled. 
The  commenters  extrapolated  from  this 
premise  that  the  development  of 
automated  systems  for  this  purpose 
would  be  extremely  expensive  and 
imduly  burdensome.  The  commenters 
also  suggested  that  the  principal 
compliance  burden  should  be  placed  on 
large  traders  and  that  an  objective 
standard  or  "safe  harbor"  should  be 
created. 

The  Commission  emphasizes  that  the 
reproposed  rule  places  the  principal 
burden  of  compliance  with  the 
identification  requirements  on  large 
traders.  The  Commission,  however,  also 
believes  that  some  form  of  supervisory 
requirements  and  systems,  which  are 
consistent  with  the  self-regulatory 
framework  of  the  Exchange  Act,  are 


<»15  U.S.C  78m(h)(2)  (1990). 

^See  Proposing  Release  56  IHt  42554,  at  text 
accompanying  nn.  44-46,  53-54,  and  108. 

7>  See  Proposing  Release.  56  FR  42554,  at  n.  46. 
for  the  administrative  remedies  that  the 
Commission  may  im^se  for  a  failure  to  supervise. 
The  Commission  also  notes  that  it  may  institute 
proceedings  and  impose  any  other  remedies  that  it 
may  deem  appropriate. 
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necessary  to  assure  that  the  objectives  of 
the  Market  Reform  Act  are  fulfilled. 

Paragraph  (f)  of  the  reproposed  rule 
would  clarify  and  minimize  the  burden 
of  the  duty  to  supervise  imposed  by  the 
"reason  to  know"  provisions  of  Section 
13(h)(2)  of  the  Exchange  Act.  This  duty 
to  supervise  would  apply  to  registered 
introducing  or  correspondent  broker- 
dealers  that  clear  their  transactions  on 
an  omnibus  basis  through  a  self-clearing 
broker-dealer.  Absent  other  indications, 
self-clearing  broker-dealers  would  not 
normally  be  expected  to  supervise 
compliance  by  such  broker-dealers  or 
their  customers  for  whom  transactions 
are  effected  through  omnibus  accounts. 

The  Commission  acknowledges  that 
this  duty  to  supervise  would  impose 
additional  burdens  on  broker-dealers. 
Accordingly,  paragraph  (0  of  the 
reproposed  rule  would  establish  a  "safe 
hsjbor"  for  the  supervisory  duty.  This 
new  paragraph  would  initially  provide 
that  registered  broker-dealers  would  not 
be  deemed  to  know  or  have  reason  to 
know  that  a  person  is  a  large  trader  if 
it  does  not  have  actual  knowledge  that 
a  person  is  a  large  trader  and  has 
established  policies  and  procedures 
reasonably  designed  to  assure 
compliance  with  the  identification 
requirements  of  the  reproposed  rule. 
Paragraphs  (f)  (1)  and  (2)  of  the 
reproposed  rule  provide  the  specific 
elements  that  would  be  required  for  the 
supervisory  safe  harbor. 

Paragrapn  (f)(1)  of  the  reproposed  rule 
requires  the  establishment  of  systems 
"reasonably  designed  to  detect  and 
identify"  persons  who  have  not 
complied  with  the  identification 
requirements.  This  paragraph 
incorporates  the  "reason  to  know" 
standard  and  clarifies  that,  with  respect 
to  groups  of  accounts  that  may  be 
identified  as  large  traders  (i.e., 
commonly  owned  or  controlled 
accoimts),  policies  and  procedures 
would  be  within  the  safe  harbor  if  they 
are  reasonably  designed  to  detect  and 
identify  such  groups  of  accounts  based 
on  account  name,  tax  identification 
number,  or  other  readily  available 
information. 

The  Commission  would  deem  "other 
readily  available  information"  to 
include,  for  example,  those  instances 
where  a  single  customer  effects  the 
requisite  transactions  through  a  single 
registered  representative,  trading  desk, 
or  branch  office  in  his  or  her  personal 
accounts,  accounts  of  family  members, 
or  accounts  of  others,  pursuant  to 
written  trading  authorizations. 
Similarly,  customer  authorization  to 
transfer  fimds  or  securities  among 
accoimts  in  order  to  receive  approval  for 
trading  activities,  meet  margin 


requirements,  or  to  settle  transactions, 
may  be  deemed  other  readily  available 
information. 

Paragraph  (f)(2)  of  the  reproposed  rule 
also  would  require  that  broker-dealer 
supervisory  policies  and  procedures 
contain  systems  reasonably  designed  to 
inform  persons  and  large  traders  of  their 
obligations  to  file  Form  13H  and 
disclose  their  large  trader  status.  In  this 
respect,  questions  and  informative 
disclosures  on  new  account 
applications,  as  well  as  annual  notices 
to  identified  and  unidentified  large 
traders,  among  other  things,  would  be 
deemed  by  the  Commission  to  fulfill 
this  element  of  the  safe  harbor. 

The  Commission  notes  that  the 
elements  of  the  safe  harbor  do  not 
specifically  require  automated  systems, 
employee  training  programs,  or  any 
other  systems  or  procedures.  The 
adequacy  of  supervisory  procedures 
would  depend  on  the  nature  and 
characteristics  of  a  broker-dealer's 
business.  The  Commission  believes  that 
many  different  systems  or  procedures 
may  be  effective  for  accomplishing  the 
objectives  of  the  supervisory  duties  and, 
therefore,  would  satisfy  the 
requirements  of  the  safe  harbor. 

Paragraph  (f)  of  the  reproposed  rule 
incorporates  many  of  the  suggestions 
contained  in  the  comments  for  reducing 
the  burdens  attendant  to  supervision  of 
the  system.  The  Commission  believes 
that  these  new  paragraphs  add  detail 
and  objectivity  to  the  reason  to  know 
requirements  of  the  Market  Reform  Act 
and.  therefore,  reduce  the  burden  of  the 
supervisory  scheme  of  the  reproposed 
rule.  The  Commission  also  believes  that 
these  provisions  are  consistent  with  the 
general  supervisory  obligation  imposed 
on  broker-dealers  by  the  Exchange 
Act.^  The  Commission,  however, 
specifically  solicits  comments  on  the 
reproposed  supervisory  scheme  and 
whether  other  more  effective  means 
exist,  within  the  limitations  provided  by 
the  Market  Reform  Act.  for  assuring  the 
accuracy  or  reliability  of  information 
collected  through  the  reproposed  system 
and  maintaining  a  level  playing  field 
between  broker-dealers  and  banks. 

F.  Exemptions 

Section  13(h)(6)  of  the  Exchange  Act 
authorizes  the  Commission  to  exempt 
any  person  or  class  of  persons  or  any 
transaction  or  class  of  transactions, 
either  conditionally,  upon  specific 
terms  and  conditions,  or  for  stated 
periods.  The  Commission  may  provide 
for  such  exemptions  through  rules  or 


n  See  e.g..  Sections  15(b)(4)(E)  of  the  Exchange 
Act.  15  U.S.C  78o(b»(4)(E)  (19B8). 


orders  that  are  consistent  with  the 
purposes  of  the  Exchange  Acf 

Tne  commenters  did  not  express 
objections  to  the  proposed  exemptions, 
which  were  based  upon  the  capture  of 
similar  information  by  SROs  or  involve 
activity  generally  deemed  not  to  affect 
markets  for  pubUcly  traded  securities. 
The  commenters,  however,  suggested 
additional  classes  of  persons  and 
transactions  that  should  be  exempt. 
These  suggested  exemptions  included: 
(1)  Introducing  broker-dealers;  (2) 
foreign  and  domestic  market  makers;  (3) 
certain  custodian  banks:  (4)  small 
investment  managers;  (5)  unit 
investment  trusts;  (6)  issuer 
repurchases;  and  (7)  after-hours  foreign 
trading  activity. 

Paragraph  (g)(1)  of  the  reproposed 
rule  would  specifically  provide  that 
certain  broker-dealers  are  exempt  from 
the  identification,  recordkeeping,  and 
reporting  requirements  of  the  Rule.  The 
reproposed  rule  would  retain  the 
exemptions  proposed  (i.e..  specialists, 
option  market  makers,  and  floor 
brokers)  and  add  market  makers 
registered  by  a  national  securities 
association  to  the  extent  that  they  are 
acting  in  their  market  making  capacity. 

Paragraph  (g)(2)  of  the  reproposed 
rule  would  exempt  certain  transactions 
and  introducing  broker-dealers  from  the 
reporting  requirements.  The  specific 
transactions  that  would  be  exempt  from 
the  reporting  requirements  only  include 
those  transactions  effected  by 
specialists,  option  market  makers,  and 
other  market  makers  in  the  publicly 
traded  securities  for  which  they  are 
registered.  In  addition,  paragraph 
(g)(2)(iii)  has  been  added  to  definitively 
exempt  introducing  broker-dealers  that 
do  not  carry  accounts  for  themselves  or 
others  from  the  reporting  requirements 
of  the  reproposed  rule. 

The  Commission  believes  that  the 
comprehensive  exemptions  for  entities 
that  are  subject  to  similar  SRO 
recordkeeping  and  reporting 
requirements  would  establish  an  equal 
competitive  environment  between  all 
forms  of  marieet  professionals  that  are 
registered  with  an  SRO.  The 
Commission  also  believes  that  these 
exemptions  would  assure  that  the 
reproposed  system  collects  the 
appropriate  information  from  the 
appropriate  registered  broker-dealers. 

VVitn  respect  to  other  suggested 
exemptions,  the  Commission  believes 
that  some  have  been  incorporated  in 
portions  of  the  reproposed  rule.  For 
instance,  the  reprof>osed  definition  of  a 
large  trader,  reduced  scope  of  Form 
13H,  and  inactive  filing  status,  would 


"  See  15  U.S.C  78m(h)(6)  (1990). 


implicitly  exempt  or  significantly 
reduce  the  burden  on  custodian  banks 
or  trust  companies,  foreign  market 
makers,  and  unit  investment  trusts.''^  On 
the  other  hand,  the  Commission 
believes  that  some  of  the  other 
suggested  exemptions  would  not  be 
consistent  with  the  purposes  of  the  large 
trader  reporting  provisions  of  the 
Exchange  Act.'" 

The  exemptive  provisions  of  the 
reproposed  rule  acknowledge  the 
existing  systems  for  collecting  similar 
information.  The  Commission  believes 
that  these  exemptions  accomplish  the 
purposes  of  the  Market  Reform  Act  and 
minimize  the  nimiber  of  persons 
affected  by  the  various  aspects  of  the 
reproposed  rule. 

G.  Application  to  Foreign  Entities 

In  the  Proposing  Release,  the 
Commission  discussed  the  application 
of  the  proposed  rule  to  foreign  entities.'* 
The  Commission  was,  and  continues  to 
be,  concerned  that  excluding  foreign 
entities  and  persons  would  leave 
domestic  markets  and  exchanges  at  a 
competitive  disadvantage  relative  to 
foreign  markets  and  exchanges. 
Moreover,  the  Commission  is  concerned 
that  the  exclusion  of  foreign 
intermediaries  (i.e..  broker-dealers  and 
banks)  that  maintain  omnibus  accounts 
with  domestic  broker-dealers  would 
competitively  disadvantage  domestic 
intermediaries  that  perform  omnibus 
trade  execution  or  custodial  functions 
for  large  traders.  The  Commission 
believes  that  the  preservation  of  a  fair 
competitive  envirormient  is 
hmdamental  to  the  accomplishment  of 
the  purposes  of  the  Market  Reform  Act. 

The  Commission  solicited  comments 
from  foreign  and  domestic  market 
participants  and  foreign  regulatory 
agencies  regarding  the  application  of  the 
proposed  rule  and,  specifically, 
alternative  means  for  filing  Form  13H. 
maintaining  Form  13H  information,  and 
assigning  LTIDs.  The  Commission 
received  15  comments  from  foreign 


''*  Unit  ln>-«stinent  trusts,  and  similar  "closed- 
end  mutual  funds,"  essentially  are  fixed  portfolios 
of  securities  assembled  by  a  sponsor  and  held  for 
the  life  of  the  trust  Typically,  these  entities 
investments  are  static  and,  therefore,  the 
identification  or  reporting  requirements  of  the 
reproposed  rule  may  be  triggered  only  at  their 
inception  and  termination.  The  new  inactive  status 
was  designed,  in  part,  with  these  entities  in  mind 
and  would  effectively  eliminate  the  ongoing 
burdens  of  the  reproposed  rule  on  these  entities. 

'"  These  suggested  exemptions  would  include: 
(1)  "small"  investment  advisers  that  control  "large 
transactions"  (i.e..  transactions  (hat  reach  the 
identifying  activity  level):  (2)  issuer  repurchases; 
and  (3)  after-hours  foreign  trading  activity. 

^  See  Proposing  Release.  56  FR  42558,  at  text 
accompanying  nn.  105-109. 


entit  es.'"  These  commenters  questioned 

the  { ictent  to  which  the  proposed  rule 

wou  d  apply  and  asserted  that 

com  iliance  with  the  proposed  rule  may 

caus  I  breaches  of  certain  local 

conf  dentiality  requirements. 

M  ny  of  these  commenters  generally 
assei  ted,  without  explanation,  that  the 
appl  cation  of  the  proposed  rule  was 
unat  ceptable.  A  few  of  the  commenters 
ackn  awledged  the  existence  of 
men  oranda  of  understanding 
("Ml  )Us"),  however,  none  offered 
spec  fie  ideas  or  sought  further 
disci  ssions  regarding  alternatives  or  the 
dev€  opment  of  "MOU-type" 
und(  rstandings.  It  should  be  noted  that, 
in  ai  enforcement  context,  the 
Com  mission  would  continue  to  obtain 
infoi  mation  from  foreign  regulatory 
auth  irities  pursuant  to  existing  MOU 
prot  icols. 

As  discussed  above,  the  application 
and  scope  of  the  reproposed  rule  would 
be  ei  tablished  by  the  definition  of  a 
largf  trader,  which  closely  tracks 
Sect  on  13(h)(8)(A)  of  the  Exchange 
Act.  «  The  Commission  also  notes  that 
fore  jn  broker-dealers  would  not  be 
subj  ict  to  recordkeeping  or  transaction 
repo  rting  requirements  of  the 
repr  )posed  rule.  Accordingly,  only 
fore  ;n  entities  that  are  large  traders 
wou  d  be  subject  to  the  reproposed  rule. 
The  duties  and  burdens  imposed  on  all 
largi  traders  include:  (1)  Filing  Form 
13H  (2)  disclosing  large  trader  status; 

(3)  J  roviding  other  information  about 
accc  unts  and  reported  transactions;  and 

(4)  i  the  foreign  large  trader  maintains 
or  c(  introls  transactions  in  an  omnibus 
acc(  tint  carried  by  a  registered  broker- 
dea  ?r,  and  the  duty  to  assuire 

con  iliance  with  the  identificAion  and 
disa  »gregation  requirements  of  the 
repr  iposed  rule. 

A  foreign  entity  or  person  would  be 
a  lai  ;e  trader,  thus  subject  to  the 
repr  jposed  rule,  only  if  the  following 
four  elements  are  present:  (1)  A  person 
own  s  or  controls  an  account  or 
aggr  ^ated  accoimts;  (2)  such  person 
effe(  ts  aggregate  transactions  in  publicly 
trad  >d  securities  that  reach  the 
ider  tifying  activity  level;  (3)  such 
tran  (actions  are  effected  directly  or 
indi  -ectly  by  or  through  accounts 
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>f  these  15  comments,  12  were  submitted  by 
I  itory  organizations  or  industry  associations, 
inclu  ling:  the  Ambassador  of  Franco,  London  Stock 
;e,  British  Department  of  Trade  and 
try,  German  Ministry  of  Finance.  Association 

Banks.  British  Merchant  Banking  and 
itie*  House  Association,  Delegation  of  the 
Commission  of  the  European  Communities, 
Instil  itional  Fund  Managers  Association,  Institute 
of  Inl  smational  Bankers,  Swiss  Bankers 
Asso  iation.  Hong  Kong  Association  of  Banks,  and 
Thes  lurier-Ceneraal  of  the  Netherlands. 
5  U.S.C  7am(hM8XA)  (1990). 


maintained  by  a  registered  broker- 
dealer;  and  (4)  such  transactions  are 
effected  by  use  of  any  means  or 
instrumentality  of  interstate  commerce 
or  the  mails  or  any  facility  of  a  national 
securities  exchange. 

The  various  combinations  of  these 
elements  are  too  numerous  to  discuss  at 
length.  However,  the  boimds  of  the 
application  of  the  reproposed  rule  may 
be  explored  through  the  analysis  of  two 
typical  examples  of  securities  activity 
that  may  be  referred  to  as  "foreign 
activity."  First,  assume  that  a  foreign 
bank  maintains  an  omnibus  account 
with  a  domestic  registered  broker- 
dealer.  Through  this  omnibus  accoimt. 
the  foreign  bank  effects  trades  in 
pubhcly  traded  securities  on  a  national 
securities  exchange  for  its  foreign 
customers  (i.e.,  citizens  of.  or  persons 
domiciled  in.  a  foreign  country)  that 
reach  the  identifying  activity  level.  In 
this  case,  the  foreign  bank  would  be  a 
custodian  or  nominee  large  trader  and 
would  be  required  to:  (1)  File  Form  13H 
and  Schedules  7b  and/or  8:  (2)  disclose 
its  LTID  and  all  such  accounts  to  the 
registered  broker-dealers  carrying  such 
accounts;  (3)  assure  compliance  with 
the  disaggregation  and  identification 
requirements  as  well  as  the  accuracy  of 
Schedules  7b  or  8;  and  (4)  if  requested, 
disaggregate  accounts  or  transactions. 

As  noted  above,  the  foreign  bank  large 
trader  would  not  be  required  to  disclose 
on  its  Form  13H  the  non-large  trader 
foreign  customers  whose  trades  are 
effected  through  its  omnibus  accounts. 
However,  the  reproposed  rules  would 
require  the  foreign  bank  large  trader  to 
assure  that  the  information  contained  on 
Schedules  7b  and  8  is  accurate  and 
complete.  Accordingly,  the  foreign  bank 
large  trader  would  be  required  to 
disclose  to  the  Commission  the  LTID  or 
IID  System  numbers  of  its  identified 
large  trader  customers. 

In  addition,  if  the  foreign  bank  large 
trader  effects  transactions  through  such 
omnibus  accounts  for  one  of  its 
customers  and  such  transactions  reach 
the  identifying  activity  level,  then  in 
order  to  assure  compliance  with  the 
disaggregation  and  identification 
requirements  of  the  reproposed  rule,  the 
foreign  bank  large  trader  would  have  a 
duty  to  advise  such  foreign  customer  of 
its  duty  to  file  Form  13H  and  disclose 
its  status  in  accordance  with  the 
reproposed  rule.  This  duty  would  apply 
to  the  foreign  bank  large  trader  whether 
the  customer's  transactions  were 
effected  on  a  discretionary  or  non- 
discretionary  basis. 

For  a  second  example,  assume  that  a 
registered  broker-dealer  carries  the 
account  of  a  domestic  or  foreign 
customer,  and  it  effects  a  program  trade 
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in  publicly  traded  securities  in  a  foreiga 
over-the-counter  market  or  a^riumga  in 
order  to  ethcX  the  trade,  the  registered 
broker-dealer  transmits  the  order 
informatioa  by  facsimile  to  a  foreign 
broker-dealer  affiliate.  Further,  assume 
that  the  affitiated  foreign  brt^er-dealer 
effects  the  transaction  for  an  omnibus 
account  which  it  carries  in  the  name  of 
the  domestic  brokerKlealer. 

This  activity  would  cause  the  foreign 
or  domestic  customer  to  be  a  large  trader 
because  it  owned  accounts,  had  effected 
the  requisite  trades  indirectly  through 
an  account  maintained  by  a  registered 
broker-dealer,  and  through  the  means  or 
instrumentality  of  interstate  ccnnnierce. 

Ahematively,  if  the  foreign  broker- 
dealer  exercised  control  over  the 
transaction  then  it  also  would  be  a  large 
trader  because  it  would  have  controlled 
accounts  and  effected  the  requisite 
trades  by  or  through  an  account  carried 
by  a  registered  broker-dealer. 
Conversely,  neither  the  customer  or 
foreign  broker-dealer  would  be  large 
traders  if  the  trade  was  effected 
exclusively  by  or  for  an  account  owned 
or  controlled  by  the  foreign  or  domestic 
customer  and  carried  by  the  foreign 
broker-dealer,  because  the  transaction 
would  not  be  effected  directly  or 
indirectly  by  or  for  an  account  carried 
by  a  registered  broker-dealer. 

As  discussed  above,  the  identification 
requirements  would  significantly  clarify 
and  narrow  the  scope  of  the  reproposed 
rule  and,  thereby,  reduce  the  associated 
burdens  on  all  large  traders. 
Accordingly,  the  Commission  believes 
that  the  burdens  imposed  on  foreign 
large  traders  are  necessary  and 
appropriate,  not  unduly  burdensome, 
and  are  imposed  uniformly  on  domestic- 
and  foreign  markets,  exchanges, 
intermediaries,  and  investors. 

H.  Proposed  Implementation 

The  Commission  proposes  that  the 
transaction  reporting  requirements 
contained  in  paragraph  (ej  of  the 
reproposed  rule  becooie  effective  18 
months  after  adoption  of  the  final  rule. 
The  Commission  believes  that  this  time 
bame  would  provide  suffident  time  for 
the  securities  information  processors 
and  broker-dealers  to  plan,  design,  and 
implement  all  of  the  various 
enhancements  to  existing  transaction 
reporting  cystems  required  by  the 
reproposed  rule.  During  this 
implementatioa  period,  the  Commission 
would  conduct  periodic  tests  of  the 
trade  r^Knting  system  and  work  closely 
with  brokerdealers,  SIAC,  and  the  ISG 
to  develoft  cdl  of  the  technical  data 
processing  software  required  by  the 
reproposed  rule. 


The  Commiasion  Itelieves  that  this 
implenieDtati<m  obiective  would 
facilitate  the  cost-effective  development 
of  the  transaction  reporting  systems 
required  by  the  reproptMed  rule.  The 
Commissioo  spec^cally  solicits 
comments  on  whether  the  proposed  16 
month  period  would  be  feasibL. 

/.  Statutory  Authority 

Section  13(h)(5)  of  the  Exchai^e  Act 
requires  the  Commission,  when 
exercising  its  rulemakhig  authwity  for 
large  trader  reporting,  to  consider  (1) 
Existing  reporting  systems;  (2)  the  costs 
associated  with  keeping  and  reporting 
large  trader  information:  and  (3)  the 
relationship  between  United  States  and 
international  seciirities  markets.  The 
Commission  considered  these 
requirements  when  formulating  the 
proposed  rule  and  finnly  beheved  that, 
notwithstanding  certain  elements  of  the 
prop»osed  rule  that  may  cause  market 
participants  to  incur  additional  costs, 
the  proposed  :^em  minimized  costs  in 
virtually  every  respect.  The  additional 
costs  acknowledged  by  the  Commission, 
included:  (1)  Preparation,  filing,  and 
updating  Fonn  13H;  (2)  maintenance 
and  reporting  of  large  trader  transaction 
iniiarmatian:  (3)  maintenance  and 
reporting  of  LTIDs  and  execution  times; 
and  (4)  development  and 
implementation  of  supervisory  systems 
and  procedures. 

The  reproposed  rule  reflects  the 
Commission's  commitment  to  work 
with  market  participants  to  iiKxirporate 
all  existing  industry  systems  that  would 
minimize  the  costs  associated  with  the 
reproposed  system.  The  repropmed  rule 
also  reflects  the  Commission's 
conscious  decision  to  shift  substantial 
portions  of  the  burdens  imposed  by  the 
propoaed  rule  from  market  partidpcmts 
to  the  Commission.  Further,  the  foreign 
application  of  the  repnqxMed  rule  has 
been  caraftilly  considered  in  fi^  of  its 
impact  on  the  relationship  between 
foreign  and  domestic  securities  markets, 
intetmediaries.  and  investors. 

The  Commisakm  believes  that  the 
comments  on  the  proposed  rule 
highlight  the  oamjriexity  of  designing  a 
simple  and  effident  large  trader  system 
that  accommodalas  many  difiinent  types 
of  large  traders  as  well  as  business 
practices  and  prooadures.  Faced  with 
these  conflicting  needs  and  practices, 
the  Cnmmisrion  isnpropo^ng  rules 
that  it  believes  would  minimize  the 
costs  and  bnrdent  imposed  on  the 
greatest  luimber  of  afibclsd  market 
participants. 

The  Commisskn  believas  that  the 
repropoeed  rule  narrows  and  clarifies 
the  definition  of  a  laqp  trader,  and  thus 
reduces  the  costs  end  burdens  of  the 


system.  The  revisions  to  the 
identification  requirements,  through  the 
various  definitions  and  luks  for 
aggregation,  have  significantly  reduced 
the  number  of  persons  who  would  be 
subject  to  the  identification 
requirsmoits  of  the  reproposed  rule. 
The  inactive  filing  status,  and  the  odier 
filing  or  disclosure  requirements,  have 
been  revised  to  incorporate  other 
existing  information  and  eliminate 
uimeoessary  information. 

The  Commission  believes  that  the 
information  captured  and  disclosed 
under  the  reproposed  identification 
requirements  would  be  the  minimum 
necessary  for  creating  an  effective  large 
trader  reconstruction  tool.  Moreover,  the 
Commission  believes  that  such 
information  would  be  collected  or 
disclosed  in  a  feshion  that  approximates 
existing  systems,  practices,  and 
procedures  commonly  used  by  all  forms 
of  large  tradere.''' 

The  modifications  and  additions  to 
the  recordkeeping  and  reporting 
requirements  of  the  reproposed  rule 
would  significantly  fjarify  their 
application  and  reduce  technical 
burdens.  The  Commission  believes  that 
the  reproposed  rule's  additional 
elements  of  transaction  infdrmstion. 
combined  with  the  new  reporting 
requirements  for  multiple  LTIDs  and 
system  or  manual  order  execution  times, 
incorporate  existing  recordkeeping  and 
reporting  practices,  procedures,  and 
systems  for  customer  trade  infaanation. 
As  a  result,  the  Commission  believes 
that  the  reproposed  recordkeeping  and 
reporting  requirements  would  provide 
the  least  burdensome  method  of 
collecting  large  trader  transaction 
information. 

The  supervisory  provisions  of  the 
reproposed  rule  would  clarify  the  duty 
to  supervise.  The  supervisory 
obligations  also  would  assure  the 
credibility  of  the  reproposed  system  and 
a  level  playing  field  between  brdcer- 
dealers  and  other  omnibus  large  traders 
to  the  greatest  extentpermitted  by  the 
Mariiet  Reform  Act.  Ine  Commission 
beUeves  that  the  new  safe  harbor 
provision  provides  meaningful  detail 
and  objectivity  that  would  considerably 
reduce  the  burden  of  the  supervisory 
duties.  The  f^mmicc^np  also  beheves 
that  the  reduced  burdens  of  the 
identification  requirements  may  foster 


^Tha  Commissian  ratlMBlM  il*  iMliaf  that  tfaa 
laniupuaad  rule  U  canfiUMil  with  the  intent  ofdw 
Marial  ReTuiiu  Ad  •nd  ontyTaqulree  IdemiBcation 
or  dtKloHm  of  iaife  tMdais  wkoM  tHiiMCtiaM  at* 
efiadad  thceugh  oiwnMim  aooouota.  and  vol  "tiaeU 
beneficial  owners"  wboae  trade*  are  effected 
through  such  accounts.  See  Proposing  ReieaMi,  S8 
FR  42SS3.  at  n.  41  (citing  Itw  Seaala  Report):  and 
House  Report,  supra  n.  4,  at  25. 


greater  compliance  with  the  reproposed 
rule  and  indirectly  reduce  the 
supervisory  burden  of  broker-dealers 
and  omnibus  large  traders. 

The  Commission  beUeves  that  the 
reproposed  rule's  application  to  foreign 
entities  and  persons  would  accomplish 
the  objectives  of  the  Market  Reform  Act 
by  maintaining  uniformity  between 
domestic  and  foreign  markets, 
exchanges,  intermediaries,  and 
investors.  Finally;  the  Commission 
believes  that  the  proposed  plan  for 
implementing  the  transaction  reporting 
system  would  facilitate  its  cost-effective 
development. 

IV.  Conclusion 

The  Commission  is  reproposing  Rule 
13h-l  and  Form  13H,  which  would 
establish  an  activity-based 
identification,  recordkeeping,  and 
reporting  system  for  large  trader 
accounts  and  transactions.  This  system 
would  enable  the  Commission  to  gather 
large  trader  information  in  a  timely 
manner  and  in  the  form  necessary  to 
reconstruct  trading  activity  in  periods  of 
market  stress  and  for  surveillance, 
enforcement,  and  other  regulatory 
purposes.  The  Commission  believes  that 
the  reproposed  rule  achieves  the 
objectives  of  the  Market  Reform  Act  and 
^ould  establish  an  effective  market 
reconstruction  tool  that  minimizes 
costs. 

V.  Efiiects  on  Competition  and 
Regulatory  Flexibility  Analysis 

Section  23(a)  of  the  Exchange  Act«> 
requires  that  the  Commission,  when 
proposing  rules  under  the  Exchange 
Act,  consider  the  effects  on  competition 
of  such  rules,  if  any,  and  balance  any 
anti-competitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  of  the  view  that 
the  Rule  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  ,8"  the 
Commission  previously  prepared  an 
Initial  Regulatory  FlexibiUty  Analysis 
("IRFA"),  concerning  the  proposed  rule. 
The  IRFA  indicated  that  the  proposed 
rule  may  impose  some  additional  costs 
on  small  broker-dealers,  small 
investment  advisers,  and  small 
investors.  The  Commission  has 
prepared  a  revised  IRFA  that  details  the 
changes  to  the  proposed  rule  found  in 
the  reproposed  rule.  The  Commission 
believes  that  the  reproposed  rule  has 


beei  structured  in  a  manner  that  further 
min  mizes  the  costs  of  the  reproposed 
syst  tia  and  fulfills  the  requirements  of 
the  liarket  Reform  Act  and  section  13(h) 
of  tl:  e  Exchange  Act.  A  copy  of  the 
revii  ed  IRFA  may  be  obtained  from 
Cam  Bron  D.  SmiA,  Staff  Attorney, 
Divi  sion  of  Market  Regulation, 
Sect  rities  and  Exchange  Commission, 
450  ufth  Street  NW.,  Washington,  DC 
205'  9,  (202)  272-5418. 

VI.  1  jst  of  Subjects  in  17  CFR  Parts  240 
and  Z49 

R«  porting  and  recordkeeping 
requ  irements.  Securities. 

In  accordance  with  the  foregoing,  title 
17,  <  hapter  II  of  the  Code  of  Federal 
Regt  lations  is  proposed  to  be  amended 
as  fallows: 

PAF  T  240-GENERAL  RULES  AND 
REC  ULATIONS,  SECURITIES 
EXC  -lANGE  ACT  OF  1934 

1.  rhe  authority  citation  for  part  240 
cont  nues  to  read  in  part  as  follows: 

Ai  thority:  15  U.S.C.  77c,  77d,  77g,  77), 
77s,  7eee,  77ggg,  77nim,  77s8S,  77ttt,  78c, 
78d.  7Bi.  7B\.  78/.  78m.  78n,  78o.  78p,  78s, 
78w,  78x,  7877(d),  79q.  79t,  80a-20,  80a-23, 
80a-  !9,  80a-37.  80b-3,  80b-4  and  80b-ll, 
unlet  s  otherwise  noted. 


2. 


folic  Mrs: 


3y  adding  §  240.13h-l  to  read  as 


%  24<  .1 3h-l    Large  trader  reporting  system. 

(a  Definitions.  For  piuposes  of  this 
sect  DO — 

(1  The  term  large  trader  means  every 
pers  )n  who,  for  an  account  that  he  owns 
or  c(  ntrols,  effects  transactions  for  the 
pure  lase  or  sale  of  any  publicly  traded 
secu  rity  or  securities  by  use  of  any 
mea  is  or  instnunentahty  of  interstate 
com  nerce  or  of  the  mails,  or  of  any 
facil  ty  of  a  national  securities 
exch  ange,  directly  or  indirectly  by  or 
thro  igh  a  registered  broker  or  dealer  in 
an  aceregate  amount  equal  to  or  in 


"015  U.S.C78wta)  (1988). 
•' 5  U.S.C  804(1968). 


excejss  of  the  identifying  activity  level. 

(2  The  term  person  shall  mean  those 
pers  )ns  and  entities  specified  in  Section 
3(a)(  3)  of  the  Securities  Exchange  Act  of 
193^ ,  two  or  more  |}ersons  acting  as  a 
part  lership,  limited  partnership, 
sync  icate,  or  other  group,  but  does  not 
inch  ide  a  foreign  central  bank,  and  also 
incli  ides  such  persons,  entities, 
part  lerships,  or  groups  acting  as  a 
trust  Be. 

(3  The  term  account  or  accounts 
mea  is  each  proprietary  and  customer 
acco  int  maintained  or  carried  by  a 
regi!  tered  broker  or  dealer,  whidi  is 
disc  osed  or  undisclosed  to  such  broker 
or  d(  laler  as  to  ownership,  and  for  which 
bool  s  and  records  are  required  to  be 


made  and  kept  in  accordance  with  the 
provisions  of  §  240.17a-3. 

(4)  Ownership.  An  account  of  a  person 
shall  be  deemed  to  be  owned  or  under 
common  ownership  of  the  person  in 
whose  name  an  account  is  maintained, 
or  a  custodian  or  nominee  that 
maintains  an  omnibus  account  or 
accounts  otherwise  undisclosed  as  to 
ownership,  and  any  other  person  who 
has  more  than  a  10  percent  financial 
interest  in  the  equity  in  the  account  or 
accoimts  of  such  person. 

(5)  Control.  An  accoimt  of  a  person 
shall  be  deemed  to  be  controlled  or 
under  the  common  control  of  the  owner 
of  such  account,  and  any  other  person 
that  has  received  or  been  assigned  full 
or  limited  investment  discretion  bom 
the  owner  of  such  accoimt.  For  purposes 
of  this  section: 

(i)  The  term  fiill  discretionary 
investment  authority  means  the 
discretion  to  enter  orders  for  an  accoimt 
owned  by  another  person,  for  the 
purchase  or  sale  of  any  publicly  traded 
security  or  securities,  of  any  size,  and  at 
any  time  or  price,  without  prior 
instruction  or  approval  of  the  owner  of 
such  account;  and 

(ii)  The  term  limited  discretionary 
investment  authority  means  the 
discretion  to  enter  orders  for  an  account 
owned  by  another  person,  for  the 
purchase  or  sale  of  any  publicly  traded 
security  or'securities,  limited  only  to  the 
price  or  time  of  execution,  upon  the 
express  prior  instruction  or  approval  of 
the  owner  of  such  account. 

(6)  The  term  publicly  traded  security 
means  any  equity  security,  option  on  an 
equity  security,  or  an  option  on  a  group 
or  index  of  equity  securities  (or  b^ed 
on  the  value  thereof)  listed,  or  admitted 
to  unlisted  trading  privileges,  on  a 
national  securities  exchange  and  all 
other  national  market  system  securities 
as  defined  in  §  240.11  Aa2-1. 

(7)  The  term  transaction  or 
transactions  means  all  transactions  in 
pubUcly  traded  securities,  including 
cancellations,  corrections,  and  exercises 
or  assignments  of  option  contracts, 
except  for  the  following  transactions: 

(i)  Any  journal  or  bookkeeping  entry 
made  to  an  account  in  order  to  record 
or  memorialize  the  receipt  or  delivery  of 
funds  or  securities  pursuant  to  the 
settlement  of  a  transaction; 

(ii)  Any  transaction  that  is  part  of  an 
offering  of  securities  by  or  on  behalf  of 
an  issuer,  or  by  an  underwriter  on 
behalf  of  an  issuer,  or  an  agent  for  an 
issuer,  whether  or  not  such  offering  is 
subject  to  registration  under  the 
Securities  Act  of  1933,  provided, 
however.  That  this  exemption  shall  not 
include  an  offering  of  securities  effected 


through  the  fedlities  of  a  national 
securities  exchange; 

(iii)  Any  transaction  effected  in 
reUanoa  on  §  230.144A  of  this  chapter; 

(iv)  Any  tiaiisactiaa  that  constitutes  a 
gift; 

(v)  Any  transaction  effacted  by  a  court 
appointml  executtw,  administrator,  or 
fiduciary  pursuant  to  the  distribution  of 
a  decedent's  estate; 

(yi)  Any  transaction  effected  pursuant 
to  a  court  order  or  judgment  for 
distribution  of  property  in  settlement  of 
a  marital  proceeding 

(vii)  Any  transaction  efEected 
pursuant  to  a  rollover  of  qualified  plan 
or  trust  assets  subject  to  sectioo 
402(a)(5)  of  the  Internal  Revenue  Code 
(26  U.S.C  402(a)(5));  or 

(viii)  Any  transaction  between  an 
employer  and  its  employee(s)  effected 
pursuant  to  the  awaid,  allocation,  sale, 
grant  or  exercise  of  a  publicly  traded 
security,  option  or  other  right  to  acquire 
securities  at  a  pre-established  price 
pursuant  to  a  plan  which  is  primarily 
for  the  purpose  of  an  issuer  benefit  plan 
or  compensatory  arrangement. 

(8)  Tne  term  identifying  activity  level 
means: 

(i)  Aggregate  transactions  in  publicly 
traded  securities,  effected  during  a 
calendar  day  where  the  account  is 
located,  that  are  equal  to  or  greater  than 
the  lesser  of  200,000  shares  and  fair 
market  value  of  $2,000,000,  or  fair 
maricet  value  of  $10,000,000;  or 

(ii)  Any  transaction  or  transactions 
that  constitute  program  trading. 

(9)  He  term  program  trading  means 
either  index  arbitrage  or  any  trading 
strategy  involving  the  related  purchase 
or  sale  of  a  group  or  basket  of  15  or  more 
publicly  traded  securities  that  have  a 
total  fair  market  value  of  $1,000,000  or 
more. 

(10)  The  term  index  arbitrageTneans 
a  trading  strategy  involving  the 
purchase  or  sale  of  a  group  or  t>asket  of 
publicly  traded  securities  in 
conjunction  with  the  purchase  or  sale, 
or  intended  purchase  or  sale,  of  one  or 
more  casb-settled  option  at  futures 
contracts  on  a  group  or  index  of  equity 
securities  (or  based  on  the  value 
thereof),  or  options  on  such  futures 
contracts  (collectively,  derivative  index 
products)  in  an  attempt  to  profit  from  a 
difference  between  the  price  of  a  group 
or  basket  of  equity  securities  and  the 
price  of  a  derivative  index  product 
through  transactions  that  need  not  be 
executed  contemporaneously. 

(b)  Identification  requirements  for 
large  traders. — (1)  Form  13H.  Each  large 
trader  shall  file  Form  13H  (17  CFR 
249.327)  with  the  Commission,  in 
accordance  with  the  instructians 
contained  therein: 


(i)  Within  10  business  days  after  first 
effecting  aggregate  transactions,  or  after 
effecting  aggregate  transactions 
subsequent  to  becoming  inactive 
pursuant  to  paragraph  0>)(3)  of  this 
section,  which  equal  or  exceed  the 
identifying  activity  level;  and 

(ii)  WttUn  60  calendar  days  after  the 
end  of  each  hill  calendar  year  theraafler. 

(2)  Dischetae  of  large  trader  statxis. 
Each  large  trader  that: 

(i)  Controls  an  account,  or  acts  as  a 
custodian  or  nnminw^  for  an  omnibus 
account,  shall  ditdose  its  large  trader 
identification  nun^r  and  all  of  its 
owned  or  controlled  accounts  to  any 
registered  broker  or  dealer  that  caniBS 
such  accounts; 

(ii)  Controls  an  omnibus  account, 
shall  disclose  its  laiige  trader 
identification  number  or  Depository 
Trust  Company  InstitutioDal  Delivery 
S}rstem  number  to  the  custodian  or 
nominee  of  sucii  omnibus  account;  or 

(iii)  Owns  an  account  for  which  it  has 
assigned  control  to  another  person,  shall 
disclose  its  large  trader  idexitificatim 
number  or  Depositary  Tmst  Company 
Institutional  Delivery  System  niunber  to 
such  other  person. 

(3)  inactive  Status.  A  large  trader  that 
has  not  efiiected  ■ggrngntw  transactions 
during  the  previous  fuli  calendar  year 
that  equal  or  exceed  the  identifying 
activity  level  and  an  aggregate  calendar 
year  total  of  2,000,000  shares  or  bir 
market  value  of  $30,000,000,  AM 
become  inactive  upon  filing  and  shall 
not  be  required  to  file  Form  13H  or 
disclose  its  large  trader  status  thereafter. 

(4)  Other  Information.  Large  traden 
shall  provide  the  Commission  with  such 
other  descriptive  or  clarifying 
infonnation  it  may  request  from  time  to 
time  regarding  accounts,  or  transactions 
exacted  throi^  accounts,  identified  on 
Form  13H. 

(c)  Aggregation  of  accounts  and 
transactions. — (1)  Accounts.  For  the 
purpose  of  determining  whether  a 
person  is  a  large  trader,  the  following 
shall  appfy: 

(i)  All  accounts  tfarou^  which 
transactions  are  effected  directly  or 
indirectly  by  a  person  that  are  owned  or 
controlled  by,  or  under  common 
ownership  or  control  wUh  such  person, 
which  independently  would  be  a  large 
trader,  may  be  aggregated; 

(ii)  All  accounts  tb^ugh  which 
transactions  are  effected  directfy  or 
indirectly  by  a  person  owned  or 
controlled  by,  or  under  common 
ownership  or  oootrol  with  such  person, 
which  independently  would  not  be  a 
large  trader,  shall  be  aggregated;  and 

(iii)  Under  no  circumstances  shall  a 
person  or  group  of  persons  acting  in 
concert  toward  a  common  investment 


objective,  be  permitted  to  dlsamegate 
accounts  owned  or  controlled^ or 
under  the  common  ownerriiip  or  control 
of  such  person  or  group  of  persmiB,  in 
order  to  avoid  the  identificatioo 
reouirements  of  this  section. 

(2)  Transoctfons.  For  the  purpose  «f 
determining  whether  a  person  is  a  large 
trader,  the  following  shall  apply: 

(i)  The  gross  volume  or  tau  market 
value  of  transactioas  in  equity  securities 
and  the  gross  exercise  volume  or 
exercise  value  of  the  equity  securities 
underljring  transactions  in  options  on 
equity  securities,  purchased  and  sold, 
shall  be  aggregated; 

(ii)  Tbe  gross  ezncdse  value  of 
transactions  in  options  on  a  group  or 
index  of  equity  securities  (or  based  on 
the  value  thereof),  purdused  and  sold, 
shell  be  aggregated;  and 

(iii)  Under  no  drcomstanoes  diall  a 
person  or  group  of  persons  be  permitted 
to  subtract,  offset,  or  net  purchase  and 
sale  transactians,  in  equity  securities  or 
option  contracts,  and  among  or  within 
accoimts,  when  aggregating  the  volume 
or  fair  mariwt  value  en  transactians 
effected  under  this  section. 

(3)  Disoggregotion.— (i)  Generally.  The 
Commission  may  require  a  laige  trader 
to  disaggregate  accounts  or  transactions 
in  any  manner,  and  provide  additional 
transaction  or  other  information  relating 
to  transactions  previousfy  reported  by  a 
registered  broker  or  dealer,  in  such  cases 
and  upon  reasonable  terms  and 
conditions  considering  the  operational 
capabilities  of  such  large  trader,  when  it 
determines  such  to  be  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  the  furtherance  of  the  purposes  of 
this  section. 

(ii)  Omnibus  accounts.  Lai<ge  tradere 
that  effect  transactions  through  or 
maintain  omnibus  accounts  with  a 
registered  broker  or  dealer  shall 
establish  and  maintain  polidea  and 
procedures  reasonably  designed  to 
assure  compliance  with  the 
disaggregation  and  identification 
requirements  of  this  section  and.  in 
particular,  assure  the  accuracy  and 
completeness  of  Schedules  7b  or  6  to 
Form  13H.  Policies  and  procedures  that 
are  substantially  comparable  to  those 
described  in  paragraph  (f)  of  this  section 
shall  be  deemed  to  be  in  comphance 
with  this  section. 

(d)  Recordkeeping  requirements  for 
brokers  and  dealers. — (1)  Generally. 
Every  registered  broker  or  dealer  that 
carries  accounts  for  large  traders  and 
persons  such  broker  or  dealer  knows  or 
has  reason  to  know  are  large  traders, 
based  on  transactions  effected  by  or 
through  such  broker  or  deeler.  shall 
maintain  records  of  all  elements  of 


information  for  all  transactions  effected 
directly  or  indirectly  by  or  through  an 
account  carried  by  such  broker  or  dealer 
for  all  large  traders  and  persons  that 
such  broker  or  dealer  knows  or  has 
reason  to  know  are  large  traders. 

(2)  Specific  information.  The  elements 
of  information  required  to  be 
maintained  for  all  transactions,  shall 
include: 

(i)  Date  on  which  the  transaction  was 
executed; 

(ii)  Account  number; 

(iii)  Identifying  symbol  assigned  to 
the  security; 

(iv)  Transaction  price; 

(v)  The  number  of  shares  or  option 
contracts  traded  and  whether  such 
transaction  was  a  purchase,  sale,  or 
short  sale,  and  if  an  option  transaction, 
whether  such  was  a  call  or  put  option, 
an  opening  purchase  or  sale,  a  closing 
purchase  or  sale,  or  an  exercise  or 
assignment; 

(vi)  The  clearing  house  number  of 
such  broker  or  dealer  and  the  clearing 
house  numbers  of  the  brokers  or  dealers 
on  the  opposite  side  of  the  transaction; 

(vii)  A  designation  of  whether  the 
transaction  was  eH^ected  or  caused  to  be 
effected  for  the  account  of  a  customer  of 
such  broker  or  dealer,  or  was  a 
proprietary  transaction  effected  or 
caused  to  be  effected  for  the  accoimt  of 
such  broker  or  dealer; 

(viii)  Market  center  where  the 
transaction  was  executed; 

(ix)  The  time  that  the  transaction  was 
executed,  as  required  to  be  reported 
underparagraph  (e)  of  this  section; 

(x)  Tne  large  trader  identification 
nimiber,  of  the  person  that  controls  the 
account  or  the  custodian  or  nominee  of 
an  omnibus  accoimt,  for  which  the 
transaction  was  effected; 

(xi)  The  Depository  Trust  Company 
Institutional  Delivery  System  numbers 
of  agents,  broker-dealers,  institutions, 
and  other  interested  parties  otherwise 
maintained  by  such  broker  or  dealer  for 
the  account  for  which  a  transaction  is 
effected; 

(xii)  The  code,  identification,  or 
sequence  number  assigned  to  a 
transaction  that  was  routed  or  effected 
through  an  automated  order  routing 
system  maintained  by  a  self-regulatory 
organization;  and 

(xiii)  Any  other  codes,  designations, 
or  identifiers  that  the  Commission  may 
deem  necessary  or  appropriate  for 
compliance  with  the  recordkeeping  or 
reporting  requirements  of  this  section. 

(3)  Retention.  The  records  and 
information  required  to  be  made  and 
kept  pursuant  to  the  provisions  of  this 
section  shall  be  kept  for  such  periods  of 
time  as  provided  in  §  240.17a— 4(b). 

(e)  Reporting  requirements  for  brokers 
and  dealers.— (1)  Generally.  Upon  the 


re  luest  of  the  Commission,  or  a  self- 
re  ;ulatory  organization  designated  by 
th  i  Commission,  every  registered  broker 
oi  dealer  that  carries  accounts  for  large 
tri  ders  and  other  persons  for  whom 
re  :ords  must  be  maintained,  shall 
el  fctronically  report  in  machine- 
re  idable  form  and  in  accordance  with 
in  itructions  issued  by  the  Commission, 
al  elements  of  information  for  all 
tn  insactions  effected  directly  or 
in  directly  by  or  through  accoimts 
ca  fried  by  such  broker  or  dealer  for  large 
tr  iders  and  other  persons  for  whom 
re  :ords  must  be  maintained,  which 
e<  ual  or  exceed  the  reporting  activity 
le  ^el. 

2)  The  term  reporting  activity  level 
m  ians: 

[i)  Each  transaction  in  publicly  traded 
se  purities,  effected  during  a  calendar 
dj  y  where  the  account  is  located,  that 
is  equal  to  or  greater  than  the  lesser  of 
2,  )00  shares  or  fair  market  value  of 
$]  00,000; 

(ii)  Any  other  transaction  in  publicly 
tn  ided  securities  of  lesser  amount,  that 
a  Bgistered  broker  or  dealer  may  deem 
a]  propriate; 

[iii)  Each  transaction,  regardless  of 
si  are  quantity  or  fair  market  value,  that 
is  part  of  a  group  of  transactions  that 
c(  nstitute  program  trading;  or 

(iv)  Such  other  amount  that  may  be 
ei  tablished  by  order  of  the  Commission 
fr  >m  time  to  time. 

(3)  System  orders.  With  respect  to 
tr  msactions  routed  or  effected  through 
ai  automated  order  routing  system 
m  aintained  by  a  self-regulatory 
oi  ganization,  registered  brokers  or 
di  alers  shall  report,  all  elements  of 
in  formation  for  all  transactions  required 
tc  be  maintained,  including  the  time 
tl  at  the  transaction  was  executed. 
b(  fore  the  close  of  business  on  the  day 
s|  ecified  in  the  request  for  such 
tr  msaction  information. 

1(4)  Manual  orders.  With  respect  to 
transactions  that  are  not  routed  or 
ei  Fected  through  an  automated  order 
n  uting  system  maintained  by  a  self- 
re  gulatory  organization,  registered 
bi  okers  or  dealers  shall  report: 

(i)  All  elements  of  information  for  all 
tr  msactions  required  to  be  maintained, 
e:icept  the  time  that  the  transaction  was 
executed,  before  the  close  of  business  on 
th  e  day  specified  in  a  request  for  such 
tr  msaction  information;  and 

(ii)  The  time  that  each  of  such 
tr  msactions  were  executed,  within  15 
a  lendar  days  after  receipt  of  a  specific 
n  Quest  for  such  information. 

(5)  Unidentified  large  traders.  With 
n  spect  to  transactions  effected  directly 
o  indirectly  by  or  through  the  account 
o  a  person  that  a  registered  broker  or 
d  saler  knows  or  has  reason  to  know  is 


a  large  trader,  all  elements  of 
information  for  all  transactions  required 
to  be  maintained  and  such  person's 
name,  address,  date  that  the  account 
was  opened,  and  tax  identification 
number(s)  shall  be  reported. 

(f)  Supervisory  safe  harbor.  For  the 
purposes  of  this  section,  a  registered 
broker  or  dealer  shall  not  be  deemed«to 
know  or  have  reason  to  know  that  a 
person  is  a  large  trader  if  it  establishes 
policies  and  procedures  reasonably 
designed  to  assure  compliance  with  the 
identification  requirements  of  this 
section  and  does  not  have  actual 
knowledge  that  a  person  is  a  large 
trader.  Policies  and  procedures  shall  be 
deemed  to  satisfy  this  section,  if  they 
include: 

(1)  Systems  reasonably  designed  to 
detect  and  identify  persons  that  have 
not  comphed  with  the  identification 
requirements  of  this  section,  which  such 
broker-dealer  knows  or  has  reason  to 
know  is  a  large  trader,  based  upon 
transactions  effected  through  an  account 
or  a  group  of  accounts,  that  may  be 
identified  as  a  large  trader,  based  on 
account  name,  tax  identification 
number,  or  other  information  readily 
available  to  such  broker-dealer;  and 

(2)  Systems  reasonably  designed  to 
inform  large  traders  of  their  obligations 
to  file  Form  13H  and  disclose  large 
trader  status  under  this  section. 

(g)  Exemptions. — (1)  Comprehensive. 
The  identification,  recordkeeping,  and 
reporting  requirements  of  this  section 
shall  not  apply  to  any  registered  broker 
or  dealer  that  does  not  carry  accounts 
for  itself  or  others,  and: 

(i)  Is  registered  as  a  specialist  or 
option  market  maker  by  a  national 
securities  exchange; 

(ii)  Is  a  member  or  allied  member  of 
a  national  securities  exchange  that 
exclusively  executes  transactions  on  the 
floor  of  such  national  securities 
exchange;  or 

(iii)  Is  registered  as  a  market  maker  by 
a  national  sec\mties  association  to  the 
extent  that  it  effects  transactions  in  its 
capacity  as  a  registered  market  maker. 

(2)  Reporting  requirements.  The 
reporting  requirements  of  this  section 
shall  not  apply  to: 

(i)  Transactions  for  the  account  of  a 
specialist  or  option  market  maker 
registered  by  a  national  seciirities 
exchange,  effected  in  its  capacity  as  a 
registered  specialist  or  option  market 
maker; 

(ii)  Transactions  for  the  account  of  a 
market  maker  registered  by  a  national 
seoirities  association,  effected  in  its 
capacity  as  a  registered  market  maker;  or 

(iii)  Any  broker  or  dealer  that  does  not 
carry  accounts  for  itself  or  others. 


(3)  Written  requests.  The  Commission 
may,  upon  written  appUcation.  exempt' 
from  the  provisions  of  this  section, 
either  unconditionally  or  on  specified 
terms  and  conditions,  any  person,  large 
trader,  broker  or  dealer,  or  class  of 
transactions  for  which  the  Commission 
determines  that  application  of  this 
section  is  not  necessary  or  appropriate 
in  the  pubUc  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  this  section. 


PART  24»-FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  IS  U.S.C.  78a,  et  seq.,  unless 
othwwise  noted; 
•         ••••' 

4.  By  adding  §  249.327  to  read  as 
follows: 

f 249.327    FormlSH, Information raqulrtd 
of  largo  traders  pursuant  to  aaclMh  13(h)  of 
the  Securities  Excfiango  Act  of  1934  and 
rules  thereunder. 

This  form  shall  be  used  by  persons 
that  are  large  traders  required  to  furnish 


identifying  information  to  the 
Commission  pursuant  to  section 
13(h)(1)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C  78m(h)(l))  and  Rule 
13h-l(b))  thereunder  (§  240.13h-l{b)  of 
this  chapter). 

Dated:  February  9, 1994. 
By  the  Commission. 
Margaret  H.  McFariand, 

Deputy  Secretary 

NotR  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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APPENDDCA 


securttie; 


IJMTED  STATES 
AND  EXCHANGE  COMMISSION 
WASHINGTON,  D.C.  20549 
F0RM13H 


informahon  required 

OF  THE  SECURIHES 


CF 


EXC  [ANGE 


LARGE  TRADERS  PURSUANT  TO  SECllON  13(h) 
ACT  OF  1934  AND  RULES  THEREUNDER 


[  )  INITIAL  FILING:  DATE  IDENTTFYIN  3 
[  ]  ANNUAL  FILING:  CALENDAR  YEAI 
[  ]  INACTIVE  FILING:  DATE 
[  ]  CORRECTED  FILING:  TYPE  AND 


IDENTIFY  NG 


D>.TE 


TRANSACTIONS  FIRST  EFFECTED 

ENDING ITEMS  AMENDED 

TRANSACTIONS  LAST  EFFECTED 
FILING  BEING  CORRECTED 


TAXPAYER  IDENTIFICATION  NUMBER 


NAME  OF  LARGE  TRADER     LTID 


DTC  ID  SYSTEM  NUMBER(S)  OF  THE  I ARGE  TRADER 


BUSINESS  ADDRESS       (STREET,  ClTf 


STATE,  ZIP) 


TELEPHONE  NO.  ( ) - FA  :SIMILE  NO.  ( ) - 


THE  FORM,  SCHEDULES,  AND  CONTUKUATION 
PERSON  WHO  EITHER  IS  THE  LARGE 
TRADER  TO  MAKE  THIS  SUBMISSION 
THE  LARGE  TRADER  NAMED  ABOVE, 


SHEETS  MUST  BE  SUBMITTED  BY  A  NATURAL 
TRADER  OR  IS  A  PERSON  AUTHORIZED  BY  THE  LARGE 
IF  THIS  AUTHORIZED  PERSON  IS  ANYONE  OTHER  THAN 
COMPLETE  THE  ITEM  IMMEDIATELY  BELOW: 


NAME  AND  TITLE  OF  AUTHORIZED  P  iRSON   (LAST,  FIRST,  M.I.) 


RELATIONSHIP  TO  LARGE  TRADER 


BUSINESS  ADDRESS       (STREET,  Cm 


STATE,  ZIP) 


TELEPHONE  NO.  ( ) - 


FA  :SIMILE  NO.  ( ) 


INTENTIONAL  MISSTATEMENTS  OR 


ATTENTION 
{OMISSIONS  OF  FACTS  CONSTITUTE  FEDERAL  CRIMINAL 
VIOLATIONS.   SEE  18  U.S.C.  §1001  Al  D  15  U.S.C.  §78f(a).  INTENTIONAL  MISSTATEMENTS  OR 
0>nSSIONS  OF  FACTS  ALSO  MAY  RESULT  IN  CIVIL  FINES  AND  OTHER  SANCTIONS 
PLUSUANT  TO  SECTIONS  20  AND  21  )F  THE  SECURTIIES  EXCHANGE  ACT  OF  1934. 


THE  LARGE  TRADER  AND  AUTHORI  ^ED  PERSON  SIGNING  THIS  FORM  REPRESENT  THAT 
ALL  INFORMATION  CONTAINED  IN  '  HE  FORM,  SCHEDULES,  AND  CONTINUATION  SHEETS  IS 
TRUE,  CORRECT,  AND  COMPLETE.    IT  IS  UNDERSTOOD  THAT  ALL  INFORMATION, 
>\'HETHER  CONTAINED  IN  THE  FOR  d,  SCHEDULES,  OR  CONTDsOJATION  SHEETS,  IS 
CONSIDERED  AN  INTEGRAL  PART  OF  THIS  FORM  AND  THAT  ANY  AMENDMENT  REPRESENTS 
THAT  ALL  UNAMENDED  INFORMATION  REMAINS  TRUE,  CORRECT,  AND  COMPLETE. 


PURSUANT  TO  THE  SECURITIES  EXC] 
HAS  CAUSED  THIS  FORM  TO  BE  SIGl 
STATE  OF ON  THE 


GE  ACT  OF  1934,  THE  UNDERSIGNED  LARGE  TRADER 
ON  ITS  BEHALF  IN  THE  CITY  OF  .  AND  THE 

DAY  OF  ,  19     . 


SIGNATURE  OF  PERSON 
AUTHORIZED  TO  SUBMTT  THIS  FORM 
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«.r,^«.  ^OWA 13H 

INFORNUTION  REQUIRED  OF  ALL  LARGE  TRADERS 


NAME  OF  LARGE  TRADER 

ntM  1.  BUSINESS  OF  THE  LARGE  TRADER  (CHECK  ONE  OR  MORE  AS  APPUCABLE) 


1 1  BROKER  OR  DEALER 

[  ]  INVESTMENT  ADVISER 

[]  INVESTMENT  COMPANY 

{  !  FPSfS^"^^^"^  SECURmES  BROKER  OR  DEALER 

!  iS2?^^^  SECURTITES  BROKER  OR  DEALER 
I  ]  FUTURES  COMMISSION  MERCHANT 
[  )  OTHER  (SPECIFY) 


I  ]  PRIVATE  PENSION  TRUSTEE 
I  ]  PUBUC  PENSION  TRUSTEE 
I  ]  INSURANCE  COMPANY 
[  1  OTHER  FINANCIAL  INSTmmON 
[  ]  COMMODITIES  POOL  OPERATOR 
[]  HEDGE  FUND 


ITEM  2.  SECURITIES  AND  EXCHANGE  COMMISSION  REGISTRATION  NUMBERS 

leSSi^J?^  TRADER  AN  ISSUER  OF  SECURITIES  UNDER  THE  SECURmES  aPT  of  lOii 


[]  YES 


riNO 


IF  NO,  COMPLETE  ITEM  4  BELOW. 

E.SS;^X9F  ^^^  NO''*  REQUIRED  TO  COMPLETE  ITEM  4  ff  YOU  SPECIFY  THF  TYPP  nv 
REGISTRATION  OR  FIUNG  AND  APPUCAB1£  REGIsSXton  OR  ^^^cSSJ^^  °^ 

-USE  CONTINUATION  SHEETS  IF  NECESSARY- 
TYPE  OF  REGISTRATION  SEC  FILE  NUMBER  OR  CRD  NUMBER 


ITEM  3.   COMMODITY  FUTURES  TRADING  COMMISSION  REGISTRATION  NUMBERS 

^*^       J5  JSF  LARGE  TRADER  REGISTERED  WITH  THE  CFTC  AS  A  "REGISTERED  TRAnra- 
PURSUANT  TO  SECnONS  4i  AND  9  OF  THE  cS^SSff  BCC^I^  OT^^? 

II  YES  []NO 

IF  YES,  SPECIFY  THE  REGISTRATION  NUMBER: 

AcJ^f':^?^  ^T^°™f  ]^o  ^'^^^^  UNDER  THE  COMMODITY  EXCHANGE 
IF  YES,  SPECIFY  THE  TYPE  OF  REGISTRATION  AND  NUMBER: 


(b) 


-USE  CONTINUATION  SHEETS  IF  NECESSARY-- 
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NAME  OF  LARGE  TRADER 


FORM  13H 
INFORMATION  RlEQUIRED  OF  ALL  LARGE  TRADERS 


ITEM  4.  TYPE  OF  LARGE  TRADER  (CHf  CK  ONE  ONLY):     THIS  ITEM  IS  NOT  REQUIRED  TO  BE 

COMPLETED  IF  THE  LARGE  Tl  ADER  CHECKED  "YES"  AND  COMPLETED  ITEM  2  ABOVE. 


[  ]  INE«VIDUAL 
[  ]  JOINT  TENANT 
[  ]  PARTNERSHIP 
[  ]  OTHER  (SPECIFY) 


(a) 


IF  THE  LARGE  TRADER  HAS 
PARTNERSHIP  CC»^IPL£TE 

IF  THE  LARGE  TRADER  HAS 
SUBMIT  SCHEDULE  4c  WITH 


( 1  CORPORATION 

[  ]  TRUSTEE 

1 1  LIMITED  PARTNERSHIP 


IF  THE  LARGE  TRADER  HAS  C  lECKED  INDIVIDUAL,  COMPLETE  AND  SUBMIT 
SCHEDULE  4a  WITH  THIS  FOR  I. 


JOINT  TENANT,  PARTNERSHIP,  OR  LIMITED 
SUBMIT  SCHEDULE  4b  WIIH  THIS  FORM. 

CORPORATION  OR  TRUSTEE,  COMPLETE  AND 


US  FORM. 
ITEM  5.  AGGREGATION  OF  ACCOUNTS  BY  THE  LARGE  TRADER 

■ 

(a)       HAS  THE  LARGE  TRADER  AGC  REGATED  IN  THIS  FORM  13H  ACCOUNTS  OF  ANOTHER 
PERSON  THAT  ARE  OWNED  OR  CONTROLLED  BY  OR  UNDER  COMMON  OWNERSHIP  OR 
CONTROL  WITH  THE  LARGE  1  iADER  THAT  INDEPENDENTLY  WOULD  BE  A  LARGE 


TRADER? 
[]  YES 


UNO 


IF  YES,  UST  THE  NAME  OF  Ti  IS  OTHER  PERSON(S)  AND  RELATIONSHIP  TO  LARGE 
TRADER  (e.g. ,  SUBSIDIARY,  AI  FILIATE,  DIVISION,  PAR-TOER): 


NAME 


-USE  CONTtNUATION  SHEETS  IF  NECESSARY- 
RELATIONSHIP 


(b) 


HAS  ANOTHER  LARGE  TRADE  I  THAT  IS  OWNED  OR  CONTROLLED  BY  OR  UNDER 
COMMON  OWNERSHIP  OR  COl  ITROL  WITH  THE  LARGE  TRADER  INDEPENDENTLY 
FILED  FORM  13H  AND  BEEN  A  SSIGNED  A  LARGE  TRADER  IDENTTnCATION  NUMBER 
BY  THE  SEC?  ^ 

[  1  YES  [  ]  NO 

IF  YES,  SPECIFY  THE  NAME,  AtID,  AND  RELATIONSHIP  TO  THE  LARGE  TRADER  OF 
THIS  OTHER  LARGE  TRADERO  ): 


USE  CONTINUATION  SHEETS  IF  NECESSARY- 


NAME 


LTID 


RELATIONSHIP 
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«.™^«,.  FORM  im 

INFORMATION  REQITIRED  OF  ALL  LARGE  TRADERS 


NAME  OF  LARGE  TRADER 


ITEM  6.  UST  OF  ACCOUNTS  OWNED  BY  TOE  LARGE  TRAMR 

*^       EJSF  LARGE  TRADER  OWNS  ACCOUNTS  THAT  ARE  CONTROLLED  RY  Awrmiro 
PERSON,  THEN  COMPLETE  AND  SUBMIT  S(S^lJlS»  WTO  T^O^^^ 

ITEM  7.  UST  OF  ACCOUNTS  CONTROLLED  BUT  NOT  OWNED  BY  THE  LARGE  TRADER 

(a)       IF  THE  LARGE  TRADER  CONTROLS  ACCOUNTS  THAT  ARE  FITT  T  v  nicrr  ncT^^  a  c  ••« 
OWNERSHIP,  THEN  COMPLETE  AND  S^mS(^Smi^J^  ^^^  ^  ^ 

E,T^.ti!?^°^  TRADER  MAINTAINS  ACCOUNTS  AS  CV^TODIAN  OR  NOMINEF  nta  v 
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S  ::HEDULE  4a  to  form  13H. 
LARGE  TRADER  INDIVIPUALS 

PAGE  _  OF  _      NAME  OF  LARGE  TRADER 

ITEM  1.  DESIGNATE  THE  EMPLOYMENT  STATUS  OF  THE  LARGE  TRADER: 

[  ]  SELF-EMPLOYED 

[  ]  OTHERWISE  employe!) 

[  ]  RETIRED  OR  OTHERWI  IE  NOT  EMPLOYED 


ITEM  2.  PROVIDE  THE  FOLLOWING 
ARECURRENTLY 


INFORMATION  REGARDING  THE  BUSINESS  IN  WHICH  YOU 
EMPLOTED.  OR  IF  RETIRED,  OF  YOUR  LAST  EMPLOYMENT: 


NAME  OF  BUSINESS  OR  E  ^LOYER 


ADDRESS  OF  BUSINESS 
BUSINESS  TELEPHONE  NQ 
LARGE  TRADER'S  TITLE 


Ol 


EMPLOYER  (STREET,  CITY,  STATE,  ZIP) 
i  lND  nature  of  BUSINESS  or  EMPLOYMENT: 


THIS  SCHEDULE  IS  NOT  REQUIR^  IF  THE  LARGE  TRADER  CHECKED  "YES"  AND 
COMPLETED  ITEM  2  TO  FORM  13H 


.*»^^-»  SCHEDULE  4b  TO  FORM  13H.  • 

LARGE  TRADER  JOINT  TENANTS  <«  PARTNERSHIPS 

PAGE  __  OF  __       NAME  OF  LARGE  TRADER  . 

ITEM  1.  ORGANIZATION  TYPE  (CHECK  ONE): 

(]  JOINT  TENANCY  (]  PARTNERSHIP         {)  LTMITED  PARTNERSHIP 

ITEM  2.  JURISMCnON  IN  WHICH  THE  LARGE  TRADER  IS  RECHSTERED  C»  ORGANIZED: 

(Cri'Y,  STATE)  ■ — 

ITEM  3.  PRINCIPAL  PLACE  OF  BUSINESS: 

(ilRtbl,  CriY,  STATE,  ZtP) " — 


ITEM  4.  DESCRIBE  THE  NATURE  OF  THE  LARGE  TRAECR»S  BUSINESS: 


"^^^-  £^^^-^^'"^^!2y=pWING  FOR  EACH  TENANT  AND  GENERAL  PARTNIW   Awntw 

THE  Ci^E  OF  LIMITED  PARTNERSHIPS,  EAOaiMTm  M^^  raS^^froJ^iJira 

EJrGe'IJS^:'' '° '^'^^  ^"^^^ '^'^^^"^^ 


NAME 


-USE  CONTINUATION  SHEETS  IF  NECESSARY- 
STATUS  (CHECK  ONE  FOR  EACH) 


n^CHNT  TENANT 

()  JOINT  TEN  ANT 

1 1  JOINT  TENANT 

()  JOINT  TENANT 

[  1  JOINT  TENANT 


[)  JOINT  TENANT 

(  1  JOINT  TENANT 

[  1  JOINT  TENANT 

[]  JOINT  TENANT 

[]  JOINT  TENANT 


( ]  GENERAL  PARTNER 
[  1  GENERAL- PARTNER 
[  ]  GENERAL  PARTNER 
[  ]  GENERAL  PARTNER 
[  ]  GENERAL  PARTNER 
(  )  GENERAL  PARTNER 
[  ]  GENERAL  PARTNER 
[  1  GENERAL  PARTNER 
[  1  GENERAL  PARTNER 
[  ]  GENERAL  PARTNER 


[  ]  LIMITED  PARTNER 
[  ]  LIMITED  PARTNER 
[  ]  LIMITED  PARTNER 
[  ]  LIMITED  PARTNER 
[  ]  LIMITED  PARTNER 
[  ]  LIMITED  PARTNER 
[  ]  UMTTED  PARTNER 
(  ]  UMTTED  PARTNER 
(  )  LIMITED  PARTNER 
[  1  UMTTED  PARTNER 


^Sn^'nliS  ??S  ^7^.°'  ^  "««^  ™^™  "^^^^  "^•^"  AN» 
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S<  :H£DULE  4c  TX>  FORM  13H. 
LARGE  TR^ER  CORPORATIONS  OR  TRUSTEES 

PAGE  _  OF  _         NAME  OF  LARG^  TRADER 

ITEM  1.  ORGANIZATION  TYPE  (CH^CK  ONE): 

[  1  CORPORATION         [  ]  TtUSTEE 
ITEM  2.  JURISDICTION  IN  WHICH  TpE  LARGE  TRADER  IS  INCORPORATED  OR  ORGANIZED: 

(tlTY,  STATE) 


ITEM  3.  PRINCIPAL  PLACE  OF  BUS!  ^JESS: 
(STREET,  Cri-Y,  STATE.  ZH  ) 


ITEM  4.  DESCRIBE  THE  NATURE  01   THE  LARGE  TRADER'S  BUSINESS 


ITEMS.  COMPLETE  THE  FOLLOW!!  G 

OF  A  LARGE  TRADER  COR  »ORATION 


NAME 


STATUS 


[] 
[] 
[] 
[] 
[] 
[] 
[] 
[] 


FOR  EACH  EXECUTIVE  OFHCER,  DIRECTOR,  OR  TRUSTEE 
OR  TRUST: 


--USE  CONTINfATION  SHEETS  IF  NECESSARY- 

(CHECK  ONE  FOR  EACH) 
(^FFICER    [  ]  DIRECTOR  [  ]  TRUSTEE 

OFHCER    [)  DIRECTOR 

<  (FHCER  [  1  DIRECTOR 
OFHCER  [J  DIRECTOR 
(FHCER    []  DIRECTOR 

<  FHCER  [  ]  DIRECTOR 
(FHCER  []  DIRECTOR 
(FHCER    []  DIRECTOR 


( )  TRUSTEE 
[ )  TRUSTEE 
[  1  TRUSTEE 
[  )  TRUSTEE 
[  ]  TRUSTEE 
[  ]  TRUSTEE 
[  )  TRUSTEE 


THIS  SCHEDULE  IS  NOT  REQUIRE^  IF  THE  LARGE  TRADER  CHECKED  "YES*  AND 
COMPLETED  ITEM  2  TO  FORM  131 .  ii»   a^^i/ 
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SCHEDULE  <Sa  TO  FORM  13H 
UST  OF  ACCOUNTS  OWNED  AND  CONTROLLED  BY  THE  LARGE  TRADER 

PAGE  _  OF  _        NAME  OF  LARGE  TRADER  


"^  ^'  ^AK^^^^^^^aj^lSS^^^  POR  INFORMATION  REGARDING 

TRANSACTIONS  EFFECTED  THROUGH  THE  ACCOUNTS  USTED  ON  THIS  SCHEDULE: 


i^AME  AND  TITLE  OF  DESIGNATEDTERSSN 

ijUSlNESS  ADDRESS      (SlKhtl,  C:iTY,  STATE,  ZIP) 

TEUEPHONE  NO.  (__)       -  FACSIMILE  NO.  (__J       . 

ITEM  2.  UST  AND  COMPLETE  THE  FOLLOWING  FOR  EACH  ACCOUNT  OWNED  ANn 
CONTROLLED,  IN  WHOLE  OR  IN  PART.  BY  TTO  LAR(3E  toShT^ 

-USE  CONTINUATION  SHEETS  IF  NECESSARY- 


BROKER-DEALER 
BROKER-DEALER  ACCOUNT  NUMBER 


ACCOUNT  NAME 


DTC/m  SYSTEM  NO.  OR  LTTD 

OF  OTHER  LARGE  TRADERS  THAT 

CONTROL  THE  ACCOUNT 


I'iSSIk  Ti^SF^  HAVE  A  DUTY  TO  DISCLOSE  THEIR  LTTD  Tt)  THE  BROKER.DEAfJi!R<: 
LISTED  ON  THIS  SCHEDULE.  *«*-«^  *-iii/  ikj  iiir.  »kuiu!J(-ii|!ALE1CS 
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SCI  EDULE  6b  TO  F(H(M  13H. 
LIST  OF  PERSONS  THAT  CONTROL  ACCOUNTS  OWNED  BY  THE  LARGE  TRADER 

PAGE  _  OF  _        NAME  OF  LARGE  T  RADER 

ITEM  1.  DESIGNATE  THE  PERSON  TO  CONTACT  FOR  INFORMATION  REGARDING  THE 

DELEGATION  OF  INVESTTvmfT  DISCRETION  OR  AUTHC»UTY  TO  THE  PERSONS  USTED 
ON  THIS  SCHEDULE: 


NAME  AND  TITLE  OF  DESIG  lATED  PERSON 


BUSINESS  ADDRESS      (STRE  rr,  CITY,  STATE,  ZIP) 


TELEPHONE  NO.  ( ) - 


III 


ITEM  2.   UST  AND  COMPLETE  THE 
ACCOUNTS,  IN  >MIOLE  OR 
DISCRETION  OR  AUTHORITY] 
LARGE  TRADER: 


FtoX)WING  FOR  EACH  MRSON  THAT  CONTROLS 

PART,  PURSUANT  TO  A  DELEGATION  OF  INVESTMENT 
THAT  ARE  OWNED  BUT  NOT  CONTROLLED  BY  THE 


-USE  CONTINUE  TION  SHEETS  IF  NECESSARY- 


NAME  OF  PERSON 
THAT  CONTROLS 
ACCOUNTS 


DTC/ID  SYSTEM 
NO.  OR  LTTD 


LARGE  TRADERS  HAVE  A  DLTY  TO 
THIS  SCHEDULE. 


FACSIMILE  NO.  (_J  __- 


ADDRESS 


TELEPHONE 
NUMBER 


DISCRETION: 
FULL  (F)  OR 
LIMITED  a) 


DISCLOSE  THEIR  LTID  TO  Tnv  PERSONS  LISTED  ON 


PAGE       OF 


SCHEDULE  7a  TO  FORM  13H. 

LIST  OF  ACCOUNTS  CONTROLLED  BY  THE  LARGE  TRADER 

THAT  ARE  FULLY  DISCLOSED  AS  TO  OWNERSHIP 

NAME  OF  LARGE  TRADER 


ITEM  1.  DESIGNATE  THE  PERSON  TO  CONTACT  FOR  INFORMATION  REGARDING 

TRANSACTIONS  EFFECTED  THROUGH  THE  ACCOUNTS  USTED  ON  THIS  SCHEDULE: 


NAME  AND  TITLE  OF  DESIGNATED  PERSON 

BUSINESS  ADDRESS      (STREET,  Qi  Y,  SIA'IH,  ZIP) 

TELEPHONE  NO.  ( )       -  FACSIMILE  NO.  ( )  __-__ 

rHEM  2.  COMPLETE  THE  FOLLOWING  INFORMATION  REGARDING  ACCOUNTS  THAT  ARE  NOT 
OWNED  BUT  ARE  CONTROLLED,  IN  WHOLE  OR  IN  PART,  BY  THE  LARGE  TRADER, 
WHICH  ARE  FULLY  DISCLOSED  AS  TO  OWNERSHIP  BY  A  PERSON  THAT  IS  NOT  A 
LARGE  TRADER: 

(a)   TOTAL  NUMBER  OF  ACCOUNTS: 


(b)   NAMES  OF  BROKER-DEALERS  MAINTAINING  OR  CARRYING  ACCOUNTS: 


ITEM  3.  UST  AND  COMPLETE  THE  FOLLOWING  INFORMATION  FOR  EACH  ACCOUNT  THAT  IS 
NOT  OWNED  BUT  IS  CONTROLLED,  IN  WHOLE  OR  IN  PART,  BY  THE  LARGE  TRADER, 
WHICH  IS  FULLY  DISCLOSED  AS  TO  OWNERSHIP  BY  ANOTHER  LARGE  TRADER: 


-USE  CONTINUATION  SHEETS  IF  NECESSARY- 


BROKER-DEALER 


BROKER-DEALER 
ACCOUNT  NUMBER 


ACCOUNT  NAME 


DTC/ID  SYSTEM  NO.  OR  LTID 
OF  OTHER  LARGE  TRADERS 
THAT  OWN  THE  FULLY 
DISCLOSED  ACCOUNT 


LARGE  TRADERS  HAVE  A  DUTY  TO  DISCLOSE  THEIR  LTID  TO  THE  BROKER-DEALERS 
LISTED  IN  ITEMS  2  AND  3  OF  THIS  SCHEDULE. 
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LIST  OF  ACCOUNTS 
THAT  ARE 


7b  TO  FORM  13H. 
CONTROLLED  BY  THE  LARGE  TRADER 
U]  a>ISCLOSED  AS  TO  OWNERSHIP 


PAGE       OF 


NAME  OF  LARGE  '  "RADER 


ITEM  1.  DESIGNATE  THE  PERSON  TO 
TRANSACTIONS  EFFECTED 
ASSISTANCE  WITH  A  REQUES 


NAME  AND  TITLE  OF  DESIGN  \TED  PERSON 
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i  CONTACT  FOR  INFORMATION  REGAR£«NG 
TWOUGH  THE  ACCOUNTS  LISTED  ON  THIS  SCHEDULE  AND 
FOR  DISAGGREGATION: 


ITEM  2. 


BUSINESS  ADDRESS      (STREE  ',  QTY,  STATE,  ZIP) 

TELEPHONE  NO.  ( )       -  FACSIMILE  NO.  ( ) -. 

UST  AND  COMPLETE  THE  FOLLOWING  INFORMATION  FOR  EACH  ACCOUNT  THAT  IS 
NOT  OWNED  BUT  IS  CONTRO  -LED,  IN  WHOLE  OR  IN  PART,  BY  THE  LARGE  TRADER, 
WHICH  IS  AN  OMNIBUS  ACCC  UNT  OR  AN  ACCOUNT  THAT  IS  OTHERWISE 
UNDISCLOSED  AS  TO  OWNER  5HIP.   IF  THE  LARGE  TRADER  CONTROLS  TRANSACTIONS 
IN  THESE  ACCOUNTS  FOR  01  lER  LARGE  TRADERS,  IDENTIFY  THE  OTHER  LARGE 
TRADERS  WHOSE  TRANSACTIONS  ARE  EFFECTED  THROUGH  EACH  OF  THESE 
ACCOUNTS: 


BROKER-DEALER 


BROKER-DEALER 
ACCOUNT  NUMBB  L 


USE  CONTTNUA  TON  SHEETS  IF  NECESSARY- 


LARGE  TRADERS  HAVE  A  DUTY  TO 
CUSTODUNS  OR  NOMINEES  OF 
ON  THIS  SCHEDULE  AND  TO  ASSLKB 
DISAGGREGATION  REQLTREMENTS 


)ISCLOS£  THEIR  LTTD  TO  THE  BROKER-DEALERS  AND 
OMOTUS  OR  OTHERWISE  UNDISCLOSED  ACCOUNTS  LISTED 
COMPLUNCE  WITH  THE  IDENTinCATION  AND 
OF  RULE  13h-l. 


C»INIBUS  ACCOUNT  NAME 
AND  DTC/ID  SYSTEM  NO. 

OR  LTTD  OF  THE 
CUSTOMAN  OR  NONflNEE 


DTC/ID  SYSTEM  NO.  OR 
LTTD  OF  UNDISCLOSED 
LARGE  TRADERS  FOR 
WHOM  TRANSACTIONS 
ARE  CONTROLLED 
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SCHEDULE  8  TO  FORM  15H. 

LIST  OF  ACCOUNTS  MAINTAINED  BY  THE  LARGE  TRADER 

AS  CUSTODIAN  OR  NOMINEE  ONLY 

THAT  ARE  UNDISCLOSED  AS  TO  OWNERSHIP 

PAGE  __  OF  _         NAME  (MP  LARGE  TRADER 

"^^'-  ^JGNATE  THE  PERSON  TO  CONTACT  FOR  ASSISTANCE  WITH  A  REQUEST  FOR 
MSAGGREGATTON  AND  INPC«RMAT10N  REGARDING  TRANSACnONSJhU-BJ  1  hU 
THROUCm  THE  ACCOUNTS  USTED  ON  THIS  SCHEDULE 


NAME  AND  TiTLJB  OF  DESIC^iATED  I^RSON 

BUSINESS  ADDRESS      (STREET,  LTIY.  STATE,  ZIP) 

TELEPHONE  NO.  ( )       -  FACSIMILE  NO.  ( ) - 


ITEM  2.  UST  AND  COMPLETE  FOR  EACH  OMNIBUS  ACCOUNT  MAINTAINED  BY  OR  CARRIED  IN 

THE  NAME  C»:,  THE  LARGE  TRADER  AS  CUSTODIAN  OR  NOMINEE  ONLY  THAT  ARE 
UNDISCLOSED  AS  TO  OWNERSHIP:  ^^ 

-USE  CONTINUATICW  SHEETS  IF  NECESSARY- 
OMNIBUS  ACCOUNT  NAME  DTC/ID  SYSTEM  NO  OR 
AND  DTC/m  SYSTEM  NO.      LTTD  OF  LARGE  TRADERS 
BRCMCER-DEALER  OR  LTTD  OF  THE  THAT  CONTROL  THE 

BROKER-DEALER     ACCOUNT  NUMBER      CUSTODIAN  C«  NCMcIINEE  ACCOUNT 


J^S?tJ?^^ J?Ayi^^^^^  ^  DISCLOSE  THEIR  LTID  TO  THE  BROKERDEALERS  AND 
£H^I9^^^i£j^  NOMINEES  OF  OMNIBUS  OR  OTHERWISE  UNDISCLOSED  ACCOUNTS  LISTED 
ON  TiaiS  SCHEDULE  AND  TO  ASSLUE  CCMVIPUANCE  WITH  THE  S5S^£aTON  AND 
DISAGGREGATION  REQUIREMENTS  OF  RULE  13li-l.  ^«**vi^  t*^ 
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General  Instructions  for  Fonn  13h 

The  following  instructions  are  intended  for 
guidance  in  completing  form  13H  and  do  not 
provide  the  full  text  of  the  applicable  federal 
laws  and  regulations.  See  section  13(h]  of  the 
Securities  Exchange  Act  of  1934  |15  U.S.C. 
§  78m(h)},  rule  13h-l  (17  CFR  240.13h-ll, 
and  form  13H  [17  CFR  249.327]  for  the  full 
text  of  the  applicable  statutes  and  rules. 

A.  Persons  Required  to  File  Form  13H. 

Every  person  that  is  a  Large  Trader  must 
file  Form  13H  with  the  U.S.  Securities  and 
Exchange  Commission  (Commission).  Upon 
filing  Form  13H,  a  Large  Trader  will  be 
assigned  a  large  trader  identification  number 
(LTID)  by  the  Commission. 

Definition  of  a  Large  Trader.  The  term 
"Large  Trader"  means  every  person  who 
owns  or  controls  an  account,  that  effects 
transactions  for  the  purchase  or  sale  of  a 
publicly  traded  securities,  by  use  of  any 
means  or  instrumentality  of  interstate 
commerce  or  the  mails,  or  any  facility  of  a 
national  securities  exchange,  directly  or 
Indirectly  by  or  through  a  registered  broker 
or  dealer,  in  an  aggregate  amount  equal  to  or 
in  excess  of  the  identifying  activity  level.  The 
term  "Person"  includes  any  natural  person, 
trustee,  company,  government,  political 
subdivision,  agency,  or  instrumentality  of  a 
government,  except  foreign  central  banks, 
and  also  includes  two  or  more  persons  acting 
as  a  partnership,  limited  partnership, 
syndicate,  or  other  group.  Persons  that  may 
be  Large  Traders  include  individuals,  broker- 
dealers,  mutual  funds,  private  and  public 
pension  funds,  hedge  funds,  investment 
advisers,  insurance  companies,  banks,  and 
trust  companies. 

Large  Trader  Accounts.  The  purpose  of 
Form  13H  is  to  provide  a  system  through 
which  the  Commission  may  efficiently 
identify  large  trading  accounts  and  the 
person  or  group  of  persons  that  own  and 
control  large  trading  accounts.  The  term 
"Account"  means  each  proprietary  and 
customer  account  maintained  or  carried  on 
the  books  and  records  of  a  registered  broker- 
dealer. 

Ownership  of  Accounts.  An  account  of  a 
person  is  deemed  to  be  owned  or  under 
common  ownership  of  the  natural  person, 
company,  limited  partnership,  partnership, 
and  trustee  in  whose  name  an  account  is 
maintained,  or  custodian  or  nominee  that 
maintains  an  omnibus  account  or  account' 
otherwise  undisclosed  as  to  ownership,  and 
any  other  person  who  has  more  than  a  10 
percent  financial  interest  in  the  equity  in  the 
accounts  of  the  person. 

Control  of  Accounts.  An  account  of  a 
person  is  deemed  to  be  controlled  or  under 
the  common  control  of  the  owner  of  the 
account,  and  any  other  person  that  has 
received  from  or  been  assigned  by  the  owner 
of  an  account,  full  or  limited  investment 
discretion  or  authority  to  direct  transactions 
for  the  account.  The  term  "Full  Discretionary 
Investment  Authority"  means  the  discretion 
to  enter  an  order  or  orders  for  the  account  of 
another  of  any  size,  at  any  time  or  price, 
without  the  prior  instruction  or  approval  of 
the  owner  of  the  account. 

The  term  "Limited  Discretionary 
Investment  Authority"  means  the  discretion 


to  ei  ter 


the 
the 


an  order  or  orders  for  the  account  of 
anottier,  limited  to  time  or  price  only,  upon 
I  xpress  prior  instruction  or  approval  of 
( iwner  of  the  account. 

;e  Trader  Transactions.  The  term 
Tr^saction"  means  all  transactions  in 
pub  icly  traded  securities,  including 
can<  ellations,  corrections,  and  exercises  or 
assij  nments  of  option  contracts,  except  for 
cert  in  specific  transactions.  The  excluded 
tranfactions,  include:  journal  or  bookkeeping 

;  offerings  of  securities  under  the 
Securities  Act  of  1933;  gifts;  transactions 
effe<  ted  under  a  court  order  of  appointment 

d  stribution  of  property  in  a  decedents 
esta  e  or  divorce  proceeding;  a  qualified 
roll(  ver  of  retirement  plan  assets;  or 
tran  tactions  between  employees  and 

[  loyers  that  are  part  of  an  employer 
benifit  or  compensatory  arrangement.  The 
'Publicly  Traded  Securities"  includes 
change  listed  and  other  national  market 
securities  that  are  subject  to  an 
effeitive  real-time  transaction  reporting  plan, 
ifying  Activity  Level.  The  term 
IdAitifying  Activity  Level"  means  aggregate 
transactions  of  150,000  shares  or  fair  market 
of  S7.5  million,  effected  during  any 
letdar  day  where  the  large  trader's  account 
Iqcated.  or  any  transactions  that  constitute 
trading.  The  term  "program  trading" 
index  arbitrage  or  any  strategy 
<  Iving  the  related  purchase  or  sale  15  or 
securities  with  a  total  value  of  SI 
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or  more, 
^gregation  of  Accounts.  A  person  or 
groi  ip  of  persons  may  aggregate  those 
acc(  lunts  that  are  directly  or  indirectly  owned 
c  sntrolled,  or  under  common  ownership 
c  sntrol  of  a  person  or  group  of  persons 
independently  would  be  large  traders.  A 
per^n  or  group  of  persons,  however,  must 
those  accounts  that  are  directly  or 
indirectly  owned  or  controlled,  or  under 
con  mon  ownership  or  control  of  a  person  or 
groi  ip  of  persons  that  independently  would 
l>e  large  traders.  An  aggregated  Form  1 3H 
group  of  persons  may  be  filed  by  any 
commonly  owned  or  controlled 
perions  within  the  group  that  independently 
wofld  be  a  lai^ge  trader. 

example,  diverse  financial  service 
holfiing  companies  or  partnerships  may  have 
div  sions,  subsidiaries,  or  affiliated 
con  ipanies  or  partnerships,  which 

d  ipendently  are  large  traders,  based  on 
trai  sections  effected  by  or  for  the  accounts  of 
the  division,  subsidiary,  affiliate,  or  partner. 
Th4se  companies  and  partnerships  would  be 
itted,  but  are  not  required,  to  aggregate 
a  single  Form  13H  all  accounts  owned 
Controlled  by  each  division,  subsidiary, 
affiliate,  or  partner.  Conversely,  the  accounts 
division,  subsidiary,  affiliate,  or 
that  independently  would  not  be  a 
e  trader  would  be  required  to  be 
igg  -egated  into  the  Form  13H  filing  of  a 
par  snt,  subsidiary,  affiliate,  or  partner. 

;e  Traders  and  authorized  persons 
preparing  and  filing  Form  13H  should  note 
a  person,  or  group  of  persons  acting  in 
concert  toward  a  common  investment 

ive,  are  prohibited  from  using  the 
fie^ibility  afforded  by  these  rules  to  avoid 
Form  13H  or  to  otherwise  avoid  the 
idetitification  requirements  of  Rule  13h-l. 
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Additionally,  a  person  or  group  of  persons 
that  choose  to  aggregate  accounts  of  persons 
that  independently  would  be  large  traders 
should  note  that  requests  for  disaggregation 
may  be  received  from  the  Commission. 

Aggregation  of  Transactions.  All 
transactions  in  publicly  traded  equity  and 
option  securities  must  be  aggregated  among 
or  within  aggregated  accounts,  without 
o^setting  or  netting  purchase  and  sale 
transactions,  and  based  upon  the  gross,  un- 
hedged, or  absolute  value  of  all  purchase  and 
sale  transactions.  The  "gross  value  of  an 
individual  equity  option"  is  either  (i)  the 
niunber  of  shares  underlying  the  contract 
multiplied  by  the  number  of  contracts 
ptirchased  and  sold;  or  (ii)  the  strike  price  of 
the  contract  multiplied  by  the  applicable 
multiplier  and  the  number  of  contracts 
purchased  and  sold.  The  "gross  value  of 
options  on  a  group  or  index  of  equity 
securities"  is  the  strike  price  of  the  contract 
multiplied  by  the  applicable  multiplier  and 
the  number  of  contracts  purchased  and  sold. 
Transactions  in  index  options  are  not 
required  to  be  "burst"  into  share  equivalents 
for  each  of  the  underlying  component 
equities. 

The  determination  of  "who"  is  a  large 
trader  and  "what"  information  is  to  be 
included  on  form  13H  are  deptendent  upon 
the  accounts  or  group  of  accounts  that  a  large 
trader  chooses  to  aggregate  into  a  particular 
form  13H.  Persons  authorized  to  file  form 
13H  should  carefully  review  all  general  and 
special  instructions  regarding  aggregati  '>n  or 
disaggregation  of  accounts  before  filing  form 
13H.  See  special  instructions  to  form  13H — 
item-5 — for  further  instructions  regarding 
aggregation  or  disaggregation  of  accounts  by 
a  large  trader. 

B.  Form  and  Schedules  Required  to  be  Filed. 

Form  13H  and  Schedules  may  be  filed 
manually  or  electronically  in  accordance 
with  the  rules  and  regulations  the 
Commission  may  prescribe.  If  the  filing  is 
submitted  manually,  the  filing  shall  include 
three  (3)  copies  of  Form  13H  and  Schedules. 

All  Large  Traders  must  complete  and 
submit  Form  13H  and  one  or  more  of  the 
Schedules  to  Items  6,  7,  or  8.  In  addition,  all 
Large  Traders  that  check  "NO"  in  Item  2, 
because  they  are  not  registered  by  or 
otherwise  required  to  file  information  with 
the  Commission,  must  complete  Item  4  and 
submit  one  of  the  following  three  Schedules: 

(1)  Individuals:  Schedule  4a. 

(2)  Joint  Tenants  or  Partnerships:  Schedule 
4b. 

(3)  Corporations  or  Trustees:  Schedule  4c. 
All  Large  Traders  that  check  "YES"  in  Item 

2,  and  provide  the  applicable  information 
regarding  other  registrations  or  filings  with 
the  Commission,  are  not  required  to  complete 
Item  4  or  any  of  the  corresponding 
Schedules. 

See  special  instructions  to  form  13H — 
items  2  and  4 — for  further  instructions 
regarding  commission  registrations  or  filings 
and  the  applicability  of  schedules  4a  through 
4c. 

C.  Time  Required  for  Filing  Form  13H. 

Initial  Filing.  Form  13H  and  Schedules 
must  be  filed  with  the  Commission  within  10 


business  days  aAor  a  peraoa  firrt  eSscts 
transaaions  that  reach  the  identifying 
activity  level. 

Annual  Filing.  Form  13H  and  Schedules 
must  be  filed  with  the  Commission  within  60 
calendar  days  after  the  end  of  each  fuM 
calendar-year. 

Inactive  Fiiing.  A  Large  Tradsr  may 
become  inactive,  thus  axempt  bam  the 
annual  filing  and  disclosure  requirements, 
upon  filing  its  annual  Form  13H  for  the 
previous  ftiU  calendar  year  in  which  it  has 
not  effected:  (1)  aggregate  transactions  that 
equal  or  exceed  the  Identifying  Activity 
Level;  ajtd  (2)  an  aggregate  calendar  year  toul 
of  2J0OO.OQO  shares  or  fair  market  vahie  of 
$30.000.00a  Any  inactive  large  trader  that 
subsequently  effects  transactions  that  again 
reach  the  identifying  activity  level  must 
make  an  initial  filing  within  10  business  days 
after  it  effiects  the  "re-identifying 
traasactiaQS." 

D.  Confidentiality. 

All  iDfonnatioa  disclosed  on  Form  13H 
may  not  be  compelled  to  be  disclosed  under 
the  Freedom  of  Information  Act  ("POIA") 
because  the  information  is  spjecifically 
exempted  from  disclosure  by  Section  13(h)(7) 
of  the  Securities  Exchange  Act  of  1934.  and 
the  statute  establishes  particular  criteria  fbr 
withholding  or  refers  to  particular  types  of 
information  to  be  withheld.  The  Conamissioa, 
however,  is  not  authorized  to  withhold 
information  from  Congress,  or  any  other 
federal  department  or  agency  requesting 
information  for  purposes  within  the  scope  of 
its  jurisdiction,  or  complying  with  an  order 
of  a  court  of  tke  United  Skates  in  an  action 
brought  by  the  United  States  or  the 
CommissioiL 

Special  faiBtnKtimis  for  Fwm  13H  Md 


A.  Instructious  for  Form  13H— Cover  Page. 

Type  of  Filing.  Indicate  the  type  of  Form 
13H  filing  by  checking  the  appropriate  box  at 
the  top  of  the  cover  page  to  Form  13H. 

If  the  filing  is  an  "Initial  Filing"  indicate 
the  first  date  on  which  transactions  were 
effected  that  reached  the  identifying  activity 
lereL  An  initial  fiHog  must  include  a 
manually  signed  Form  13H  and  all  applicri>te 
Schedules. 

If  the  filing  is  an  "Annual  Filing"  >n«<irflt«» 
the  ending  date  of  the  appropriate  calendar 
year  and  list  the  specific  Items  or  Schedules 
that  are  amended  or  changed.  An  annual 
filing  must  only  include  a  manualfy  signed 
cover  page  and  those  pages  of  Form  13H  or 
Schedules  that  have  been  amended  or 
changed.  Lf  no  Items  or  Schedules  to  Form 
13H  have  been  amended  or  changed,  indicate 
"NONF'  in  the  space  provided  and  only  file 
a  manually  signed  cover  page  to  Form  13H. 

If  the  filing  is  an  "Inactive  Filing"  indicate 
the  date  that  the  Large  Trader  last  effected 
aggregate  transactions  that  reached  the 
identifying  activity  leval.  A  Large  Trader 
shall  become  inactive,  and  exempt  from  the 
annual  filing  and  LTID  disclosure 
requirements,  upon  filing. 

If  the  filing  is  a  "Corrected  Filing"  indicate 
the  type  and  date  of  the  filing  Aat  is  being 
corrected.  This  type  of  filing  is  not  required 
but  may  be  made  to  canect  a  previous  fiUng. 


All  filix^  should  indicate  the  applicable 
LTID  aswigiiwl  fay  tbe  Canunisaion  »»«<  the 
Taxpayer  Identification  Nuasbar(a}  af  the 
Large  Trader.  Initial  filings  will  not  be 
required  to  include  a  LTID.  In  addition,  all 
filings  should  disclose  the  Depository  "Tmst 
Company  ["UTC")  Institutional  Delivery 
System  ("ID  System")  number(s)  of  the  Lai;ge 
Trader  that  are  appli«^)bie  to  the  acconnts 
identified  in  tbe  specific  Form  13H.  An 
inactive  Isfge  trader  diat  effect  ra-identifyii^ 
transactions  will  retain  tlw  LTID  iaitiaUy 
assigned  to  it  by  the  Cooamission. 

The  unchanged  or  unamended  portions  of 
a  large  trader's  form  13H  and  schedules  need 
not  be  filed  annually. 

B.  Instructions  for  Form  13H— Items  1 
Througfi  5. 

Item  1.  Business  of  the  Large  Trader. 
Specify  the  fy-pe  of  business  of  die  Large 
Trader  by  checking  one  or  more  of  the  listed 
business  t3^s.  If  ^m  Large  Trader  is  an 
individual,  check  "Other"  and  specify  the 
occupation  of  toA  individual.  LMge  Trader 
banks,  trust  companies  and  thrift  institutions 
should  check  "Other  Financial  Institution." 
If  the  Large  Trader  is  engaged  in  more  than 
one  type  of  business,  check  each  tj-pe  that 
applies  to  the  Large  Trader. 

The  types  of  businesses  checked  should 
reflect  the  businesses  of  other  lar^e  traders 
whose  accounts  are  aggregated  into  the  Fonn 
13H  by  the  Large  Trader.  For  example,  if  the 
aggregated  accounts  of  the  Large  Trader  are 
accounts  owned  by  other  persons  but 
controlled  by  the  Lai:ge  Trader  only  m  an 
investment  adviser,  check  only  "Investment 
Adviser,"  even  though  the  Lar^  Trader  may 
be  a  division,  subsidiary,  or  affiliate  of  a 
broker-dealer  that  has  independently  filed 
Form  13H. 

Item  2.  SEC  Registrations.  Indicate  whether 
the  Large  Trader  is  an  issuer  of  securities 
under  the  Securitief  Act  of  1933,  or 
registered  under  the  Securities  Exchange  Act 
of  1934,  the  Investment  Company  Act  of 
1940,  the  Investment  Advisers  Act  of  1940. 
or  otherwise  is  required  to  file  or  report 
information  to  the  Commission  that  is 
substantially  similar  to  the  information 
required  in  the  Schedules  to  Item  4  (e.g.. 
name,  location  and  nature  of  the  business  of 
individual  owners,  partners,  executive 
officers,  directors,  and  trustees  of  the  Lai^ 
Trader).  If  "Yes"  is  checked,  provide  tbe 
applicable  types  of  registrations  and  SBC  or 
Central  RegimatioB  Depoeitoiy  ("CRO")  file 
numbers. 

The  types  of  registrations  or  fiKngs  listed 
should  reflect  the  registrations  of  oSier  large 
traders  and  persons  whose  acoouats  are 
aggregated  info  the  Form  13H  of  the  Large 
Trader.  Therefore,  if  ail  of  the  persons  whose 
accounts  are  aggregated  into  the  Form  13H 
are  covered  by  one  of  tbe  listed  registntians 
or  filings,  then  the  Large  Trader  is  not 
required  to  complete  Item  4  or  any  of  the 
corresponding  Sdiedoles.  However,  if  any 
person  whose  accounts  ace  aggregated  into 
the  Form  13H  of  the  Large  Trader  is  not 
covered  by  one  of  the  listed  registrations  or 
filings,  then  the  Large  Trader  is  required  to 
complete  Item  4  and  the  corresponding 
Schedule  for  the  "ua-registemd"  person. 
SEC  file  numbers  may  be  obtained  by 
calling  the  conmiission's  public  reference 


roam  and  CRD  ttunabar  auy  be  obtainad  hy 
calling  tbe  member  aervicet  office  of  the 
National  Association  cf  Securities  Dealers 
(NASO).  during  nonnal  business  hoars. 

Item  3.  CFTC  Registrations.  Indicate 
whether  die  Large  Trader  is  registered  wtdi 
the  Cooanodity  Futures  Tradii^  Commisstan 
(CFTC)  as  a  "Reportiag  Ttadar"  p«iT«ii..i«  to 
Sections  4i  and  9  of  the  Caamodity 
Exchange  Act  of  1974.  or  otberwise  is 
registerad  under  the  Commodity  F^rhsi^ 
Act  of  1974.  If  "Yes"  is  cbeckad,  spedfyr  Um 
number  and  type  of  registiatioa. 

Item  4.  Type  of  Lu^  Trader.  If  the  Large 
Trader  checked  "NO"  in  Item  2,  then  check 
one  of  the  listed  organization  types  and 
complete  the  applic^le  Schedule.  If  any 
other  large  traders  whose  accounts  as* 
aggregated  into  the  Forb  13H  of  the  Laige 
TradCT  are  not  covered  by  one  of  the 
registrations  or  filings  listed  in  Item  2.  then 
check  one  of  the  listed  organization  t>pes 
md  complete  the  applicable  Schedules  for 
these  un-registered  persons.  The  Schedules 
to  Item  4  capture  information  about  the 
following  types  of  un-registered  Lacge 
Traders  whose  accounts  are  aggregated  into 
Form  13H: 

Schedule  4a.  Individuals. 

Schedule  4h.  Joint  Tenants  or  general 
partners,  and  in  the  case  of  limited  partners, 
each  limited  partner  that  is  the  owner  of 
more  than  a  10  percent  financial  interest  in 
the  accounts  of  the  Large  Trader. 

Schedule  4c.  Executive  officers  or  directors 
of  a  corporation,  and  all  trustees  for  a  private 
or  public  bout. 

The  Large  Trader  must  provide  fiill  names, 
addresses,  and  all  other  information  required 
on  these  Schedules. 

Item  5.  Aggregation  of  accounts  by  the 
Large  Trader. 

Aggregated  Accounts.  Indicate  in  Item  5(a) 
whether  the  Large  Trader  has  aggregated 
accounts  of  other  persons  in  its  Form  13H, 
which  independently  would  be  large  traders. 
If  the  Large  Trader  has  aggregated  £e 
accounts  of  other  persons,  list  the  name  of 
the  other  person  and  its  relationship  to  the 
Large  Trader  (e.g.,  division,  subsidiary, 
affiliate,  or  partner). 

Disaggregated  Accounts.  Indicate  rn  hem 
5(b)  whether  other  Large  Traders  that  are 
owned  or  controlled  by  or  under  common 
ovmership  or  control  with  the  Large  Trader 
have  independently  filed  a  Form  13H  and 
been  assisted  LTIDs.  Hthe  Large  Trader  has 
not  aggregated  the  accounts  of  other  Large 
Traders,  fist  the  name  of  each  other  large 
trader,  its  LTID,  and  its  relationship  to  the 
Large  Trader  (e.g..  division,  subsidiary, 
affiliate,  or  partner).  If  the  Large  Trader  does 
not  know  the  LTIDs  of  ti)e  other  large  traders 
at  the  time  of  fiHng,  it  must  p«nide  all  of 
these  numbers  in  its  next  Annual  Filing. 

Form  1 3h — Items  1  Throu^  S — Must 
Reflect  the  Large  Trader's  Choice  for 
Aggregation  or  Disaggre^tion  of  Accounts  of 
Other  Persons  end  Large  Traders.  See  Special 
Instructions  to  Form  13h — Items  6  Through 
6 — For  Further  Instructions  Regarding 
Disaggregation  By  a  Large  Trader. 

C.  Instructions  for  Food  13H— Items  6 
Through  8 

Lists  of  Large  Trader  Accounts,  hems  6 
through  8  are  aganized  along  the  three 
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capacities  in  which  a  Large  Trader  may  act 
with  respect  to  a  single  account  (i.e..  owner, 
controller,  or  custodian).  The  Schedules 
correspond  to  Items  6  through  8  and  are 
organized  to  capture  different  combinations 
of  these  capacities,  based  upon  the  Large 
Trader's  knowledge  of  information  about 
accounts  and  the  disclosure  of  ownership  to 
the  broker-dealer  carrying  the  account.  The 
Schedules  to  Items  6  through  8  require  a 
Large  Trader  to  list  information  about  the 
following  types  of  accounts: 

Schedule  6a.  Accounts  that  are  owned  and 
controlled  by  the  Large  Trader,  in  whole  or 
in  part. 

Schedule  6b.  Accounts  that  are  owned  but 
not  controlled  by  the  Large  Trader,  in  whole 
or  in  part,  which  are  controlled  by  others. 

Schedule  7a.  Accounts  that  are  not  owned 
but  are  controlled  by  the  Large  Trader,  in 
whole  or  in  part,  which  are  hilly  disclosed 
as  to  ownership. 

Schedule  7b.  Accounts  that  are  not  owned 
but  are  controlled  by  the  Large  Trader,  in 
whole  or  in  part,  which  are  undisclosed  as 
to  ownership. 

Schedule  8.  Accounts  maintained  by  the 
Large  Trader  as  custodian  or  nominee  only, 
which  are  undisclosed  as  to  ownership. 

Depending  on  a  Large  Trader's  choice  for 
aggregation  of  accounts,  one  or  more  of  these 
schedules  must  be  filed  with  Form  13H.  The 
schedules  attached  to  Form  13H  must  reflect 
the  types  of  accounts  that  the  Large  Trader 
has  diosen  to  aggregate  into  its  Form  13H. 
Informatioo^toquired  in  the  Schedules. 
The  Large  Trader  must  provide  full  names, 
addresses,  and  all  other  information  required 
on  Schedules  6a  through  8.  Large  Traders 
may  attach  internally  produced  lists  of 
accounts  to  the  Scheidules  provided  that  such 
lists  capture  all  required  information  in  a 
format  substantially  similar  to  each  of  the 
Schedules.  If  the  Large  Trader  does  not  know 
the  LTID  or  DTC  ID  System  number  of  other 
Large  Traders  at  the  time  of  filing,  it  must 
provide  all  of  such  numbers  in  its  next 
Annual  Filing. 

Qualifications  of  the  Designated  Contect 
Person.  The  Large  Trader  is  required  to 
designate  a  contact  person  for  information 
regarding  the  accounts  listed  on  each 
Sdiedule.  The  designated  contact  person 
must:  (i)  be  a  natural  person;  (ii)  be  employed 
by  or  otherwise  affiliated  with  the  Large 
'Trader,  (iii)  be  authorized  by  the  Large 
Trader  to  respond  to  any  inquiries  or  requests 
from  the  Commission;  (iv)  have  personal 
knowledge  of  all  orders  and  transactions  in 
the  accounts  listed  on  the  Schedule  or  be  in 
a  position  to  obtain  this  information 
promptly  from  other  persons  who  have  such 
personal  knowledge;  and  (v)  have  the 
authority  to  provide  prompt  assistance  with 
the  disaggregation  of  the  listed  accounts. 

Disaggregation  of  Aggregated  and 
Undisclosed  Accounts.  In  the  event  that  the 
Commission  requests,  all  broker-dealers  or 
large  traders  that  cany  or  maintain 
aggregated  or  undisclosed  accounts  may  be 
required  to  assist  in  the  disaggregation  of 
transactions  or  accounts.  The  Commission 
may  request  disaggregation  in  any  reasonable 
maimer  coiuidering  the  operational 
capabilities  of  each  broker-dealer  or  large 
trader.  For  example,  the  Commission  may 


re  [uira  the  Large  Trader  to  disaggregate 
ac  x>unts  or  transactions  of  the  other  persons 
an  d  Large  Traders  listed  in  Form  13H — Item 
5(  i).  The  Commission  also  may  require  the 
U  rge  Trader  to  disaggregate  accounts  or 
trt  nsactions  of  the  other  Large  Traders  listed 
in  Schedules  7b  and  8. 

iMl  Large  Traders  That  Control  or  Maintain 

0  nnibus  or  Otherwise  Undisclosed 

A  counts  Have  a  Duty  to  Supervise  These 
A  counts  to  Assure  that  Persons  Effecting 
Ti  ansactions  Through  These  accounts 
C  imply  with  the  Identification  Requirements 

01  Rule  13h-l  and  to  Assure  That  the 

In  formation  Contained  In  Schedules  7b  AND 
8  s  Accurate  and  Complete. 

[t  R  Doc.  94-3427  Filed  2-16-94;  8:45  am] 
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C  EPARTMENT  OF  ENERGY 

F  Kieral  Energy  Regulatory 
G  Bmmission 

1 )  CFR  Chapter  I,  Subchapter  B 

[liM93-^23-0001 

F  roject  Decommissioning  at 

f  eilcenslng;  Extension  of  Time  for 

r  epiy  Comments 

P  Bbruary  9, 1994. 

A  SENCY:  Federal  Energy  Regulatory 
C  ommission.  DOE. 

A  CTION:  Notice  of  inquiry;  extension  of 
t  me  for  reply  comments. 


t  JMMARY:  On  September  15. 1993.  the 
(  ommission  issued  a  notice  of  inquiry 
c  n  a  series  of  related  questions  that 
i  ivolve  the  decommissioning  of 
1  censed  hydropower  projects  after  the 
( riginal  Ucense  for  the  project  has 
( xpired  (58  FR  48991.  September  21, 
1 993).  The  date  for  filing  reply 
( omments  is  being  extended  at  the 
]  9quest  of  an  interested  commenter. 

I  AXES:  The  date  for  filing  reply 
<  omments  is  extended  to  and  including 
4arch  7, 1994. 

iDORESSES:  Office  of  the  Secretary, 
'ederal  Energy  Regulatory  Commission, 
25  North  Capitol  Street.  NE.. 
Vashington.  DC  20426. 

OR  FURTHER  INFORMA'PON  CONTACT: 

x)is  D.  Cashell.  Secretary  (202)  208- 

1400. 

,ois  D.  Cashell, 

>ecretaiy. 

FR  Doc.  94-3637  Filed  2-16-94;  8:45  am] 

IILUNO  COOE  t717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart228 
[FRL-4837-«] 

Ocean  Dumping;  Proposed 
Designation  of  Sits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACHON:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  designate  a  .' 
deep  ocean  disposal  site  (proposed  SF-- 
DODS)  located  off  San  Francisco. 
California,  for  the  disposal  of  suitable 
dredged  material  removed  from  the  San 
Francisco  Bay  and  other  nearby  harbors 
or  dredging  sites.  EPA  has  tentatively 
determined  that  the  site  designated  in 
the  Final  EIS  as  the  preferred  site  will 
be  the  site  designated  as  SF-DODS  in 
this  proposed  rule.  The  center  of  the 
propc«ed  SF-DODS  is  located 
approximately  49  nautical  miles  (91 
kilometers)  west  of  the  Golden  Gate  and 
occupies  an  area  of  approximately  6.5 
square  nautical  miles  (22  square 
kilometers).  Water  depths  within  the 
area  range  between  8.200  to  9.840  feet 
(2.500  to  3.000  meters).  The  center 
coordinates  of  the  oval-shaped  site  are: 
37»  39.0'  North  latitude  by  123"  29.0' 
West  longitude  (North  American  Datum 
from  1983).  with  length  (north-south 
axis)  and  width  (west-east  axis) 
dimensions  of  approximately  4  nautical 
miles  (7.5  kilometers)  and  2.5  nautical 
miles  (4.5  kilometers),  respectively.  This 
action  is  necessary  to  provide  an 
acceptable  ocean  dtunping  site  for 
disposal  of  suitable  dredged  material,  as 
determined  by  appropriate  sediment 
testing  protocols.  The  proposed 
designation  of  SF-DODS  is  for  a  period 
of  SO  years,  and  a  maximiun  of  6  million 
cubic  yards  of  dredged  material  per 
year.  Disposal  operations  will  be 
prohibited  if  resources  for  implementing 
the  site  management  and  monitoring 
program  are  not  available. 
DATES:  Comments  must  be  received  on 
or  before  Mutii  21, 1994. 
ADDRESSES:  Send  comments  to:  Mr. 
Allan  Ota,  Ocean  Disposal  Coordinator, 
U.S.  Environmental  Protection  Agency, 
Region  IX  (W-7-3).  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
telephone  (415)  744-1980. 
FOR  FURTHER  INFORMATXM  CONTACT: 

Contact  Mr.  Allan  Ota,  Ocean  Disposal 

Coordinator,  U.S.  Environmental 

Protection  Agency.  Region  DC  (W-7-3). 

75  Hawthorne  Street,  San  Frandsto. 

Cahfomia  94105,  telephone  (415)  744- 

1980. 

SUPPLEMENTARY  INFORMATION: 


The  supporting  doctunent  for  this 
proposed  designation  is  the  Final 
Environmental  Impact  Statement  (EIS) 
for  Designation  of  a  Deep  Water  Ocean 
Dredged  Material  Disposal  Site  off  San 
Francisco,  California,  August  1993, 
which  is  available  for  pubhc  inspection 
at  the  following  locations: 

EPA,  PubUc  Information  Reference 
Unit  (PIRU).  Room  2904  (rear),  401  M 
Street.  SW..  Washington.  DC 
EPA  Region  DC,  Ubrary.  75 
Hawthorne  Street,  13th  Floor,  San 
Francisco,  California. 

ABAG/MTC  Ubrary,  101  8th  Street. 
Oakland.  Cahfomia. 

Alameda  Coimty  Library.  3121  Diablo 
Avenue.  Hayward,  California. 

Bancroft  Library,  University  of 
Clahfomia,  Berkeley,  California. 
Berkeley  Pubhc  Library,  2090 
Kittredge  Street,  Berkeley,  California. 

Daly  City  PubUc  Library,  40  Wembley 
Drive,  Daly  City,  California. 

Environmental  Information  Center, 
San  Jose  State  University.  125  South  7th 
Street,  San  Jose.  Clalifomia. 

Half  Moon  Bay  Library,  620  Correas 
Street,  Half  Moon  Bay,  California. 

Marin  County  Library.  Civic  Center, 
3501  Civic  Center  Drive,  San  Rafael, 
Cahfomia. 

North  Bay  Cooperative  Library.  725 
Third  Street,  Santa  Rosa,  Cahfomia. 
Oakland  Pubhc  Library,  125  14th 
Street,  Oakland.  Cahfomia. 

Richmond  PubUc  Library,  325  Qvic 
Center  Plaza,  Richmond.  California. 

San  Francisco  Pubhc  Library.  C3vic 
Center,  Larkin  &  McAlhster,  San 
Francisco,  Cahfomia. 

San  Francisco  State  University 
Library.  1630  HoUoway  Avenue.  San 
Francisco.  Cahfomia. 

San  Mateo  Coimty  Library.  25  Tower 
Road.  San  Mateo,  Cahfomia. 

Santa  Clara  Clotmty  Free  Libmry.  1095 
N.  Seventh  Street.  San  Jose.  Cahfomia. 

Santa  Cruz  Pubhc  Library.  224 
Church  Street,  Santa  Cruz.  Cahfomia. 
Sausahto  Public  Library.  420  Litho 
Street.  Sausahto.  Cahfomia. 

Stanford  University  Library,  Stanford, 
QalifoTxm. 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended.  33 
U.S.C.  1401  et  seq.,  gives  the 
Administrator  of  EPA  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1. 1986 
the  Administrator  delegated  authority  to 
designate  ocean  dredged  material 
disposal  sites  (ODMDS)  to  the  Regional 
Administrator  of  the  EPA  Region  in 
which  the  sites  are  located.  "Hie 
proposed  SF-DODS  designation  action 


is  being  made  ptusuant  to  that 
authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  228.4)  state  that  ocean  dumping 
sites  will  be  designated  by  pubUcation 
pursuant  to  40  CFR  part  228. 
Thisproposed  site  designation  is  being 
published  as  a  proposed  rulemaking  in 
accordance  with  §  228.4(e)  of  the  Ocean 
Dumping  Regulations,  which  permits 
the  designation  of  ocean  disposal  sites 
for  dredged  material.  Interested  persons 
may  participate  in  this  proposed 
rulemtddng  by  submitting  written 
comments  within  30  days  of  the  date  of 
this  pubhcation  to  the  address  given 
above. 

The  center  of  the  proposed  SF-DODS 
is  located  approximately  49  nautical 
miles  (91  kilometers)  west  of  the  Golden 
Gate  and  occupies  an  area  of 
approximately  6.5  square  nautical  miles 
(22  square  kilometers).  Water  depths 
within  the  area  range  between 
approximately  8.200  to  9,840  feet  (2,500 
to  3,000  meters).  The  center  coordinates 
of  the  oval-shaped  site  are:  37"  39.0' 
North  latitude  by  123"'  29.0'  West 
longitude  (North  American  Datiun  bom 
1983),  with  length  (north-south  axis) 
and  width  (west-east  axis)  dimensions 
of  approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively.  EPA  Region  DC 
now  proposes  to  designate  SF-DODS  as 
an  ocean  dredged  material  disposal  site 
for  continued  use  for  a  period  of  50 
years  and  not  to  exceed  6  milhon  cubic 
yards  of  dredged  material  in  any  one 
year  period.  Site  use  is  subject  to  a  Site 
Management  and  Monitoring  Plan 
(SMMP).  of  which  the  goals  and 
objectives  are  described  in  the  Final  EIS 
and  siumnarized  in  Section  G  below.  A 
draft  SMMP  vtrill  be  made  available  for 
pubUc  review  through  a  separate  Public 
Notice  process.  The  draft  SMMP. 
currently  imder  development, 
incorporates  a  tiered  site  monitoring 
stmcture  and  MPRSA  section  103 
pemiit  review.  The  SMMP  will  available 
from  the  EPA  Region  DC  office  address 
given  above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969. 42  U.S.C.  4321  et  seq..  requires 
that  Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quahty  of  the 
human  environment.  The  object  of 
NEPA  is  to  build  into  the  Agency 
decision-making  process  careful 
consideration  of  all  enviromnental 
aspects  of  proposed  actions. 

A  notice  of  availabihty  of  the  Draft 
EIS  was  pubUshed  in  the  Federal 


Register  on  December  11, 1992 
discussing  EPA  Region  IX's  intent  to 
designate  a  deep  water  ocean  dredged 
material  disposal  site  off  San  Francisco 
(57  FR  58805).  EPA  Region  DC  prepared 
a  Draft  EIS  titled:  Draft  Environmental 
Impact  Statement  (EIS)  for  San 
Francisco  Bay  Deep  Water  Dredged 
Material  Disposal  Site  Designation.  The 
comment  period  ended  on  January  25. 
1993.  EPA  Region  DC  received  35 
comment  letters  on  the  Draft  EIS  and 
incorporated  changes  where 
appropriate.  On  September  10. 1993. 
notice  of  availability  for  pubhc  review 
and  comment  on  the  Final  EIS  was 
pubhshed  in  the  Federal  Register  (58 
FR  47741).  The  comment  period  for  the 
Final  EIS  ended  on  October  29. 1993. 
Anyone  desiring  a  copy  of  the  proposed 
mle  or  the  Final  EIS  may  obtain  them 
from  the  EPA  Region  IX  office  address 
given  above. 

C  Responses  to  Final  EIS  Comments 

Diuing  the  pubUc  comment  period  on 
the  Final  EIS,  which  closed  on  October 
29.  1993,  EPA  Region  IX  received  9 
comment  letters.  The  following 
substantive  comments  were  discussed 
in  these  letters. 


1.  Fisheries  Valuation 

The  National  marine  sanctuaries  (Gulf 
of  tlie  Farallones  National  Marine 
Sanctuary,  Cordell  Bank  National 
Marine  Sanctuary,  and  Monterey 
National  Marine  Sanctuary/North) 
commented  that  the  values  presented  in 
the  Final  EIS  for  fisheries  valuation 
were  inacc\irate. 

Response:  These  fisheries  values, 
extracted  from  published  documents, 
represented  total  estimated  values  for 
the  different  fisheries.  EPA  Region  DC 
recognizes  that  calculated  values  for 
these  fisheries  will  vary  according  to  the 
methods  used.  However,  the 
comparison  of  the  alternative  sites  and 
selection  of  the  preferred  alternative  site 
with  respect  to  fisheries  was  based  on 
landings  (abundance)  of  all  important 
commercial  and  recreational  fish  and 
did  not  require  the  use  of  assigned 
fisheries  values.  EPA  Region  DC.  with 
concurrence  by  the  C^ahfomia 
Department  of  Fish  and  C^ame  (C]DFG), 
determined  that  the  existing  and 
potential  fisheries  resources  within 
Alternative  Site  5  are  minimal  and  the 
site  is  removed  from  more  important 
fishing  grounds  located  near  Alternative 
Sites  3  and  4. 

2.  Beneficial  Use  of  Dredged  Material 

The  Department  of  Water  Resources 
(DWR)  commented  on  the  importance  ol 
beneficial  use  of  dredged  material  as  an 
option  acknowledged  in  the  Final  EIS. 


7954 


Federal  RegifllBr  /  Vol.  59.  No 


DWR  elaborated  on  the  successes  of 
demonstntioB  pro)ects  for  ievee 
mainteiun^  wiuch  showed  no  adverse 
impacts  oa  soil  and  water  quality 
resulting  from  tfae  placement  of  marine 
sediments. 

Response:  EPA  Re^on  DC 
acknowledges  these  and  other  successes 
and  e3q>ects  that  all  beneficial  use 
options  will  be  evaliiated  birther  by  the 
Long  Tenn  Management  Strategy 
(LTMS)  through  die  development  of  the 
Policy  and  Programmatic  EIS/EIR.  The 
availability  of  specific  opportunities  for 
beneficial  use  of  dredged  material  wiU 
be  evaluated  on  a  case-by-case  (permit- 
by-permit)  basis  before  an  ocean 
di^KMal  permit  is  issued. 

3.  Incorpontkm  of  the  Site  Manageaient 
and  idouitoang  Ptaa  (SMMP)  into  the 
Final  EIS 

The  CDFC  commented  that  the  SMMP 
"be  joined  to  the  Final  EIS  throu^ 
either  the  Federal  rule-making  process 
or  supplemental  (NEPA)  process." 

Respotu^e:  The  purpose  of  the  Final 
EIS  is  to  analyze  alternative  disposal 
sites.  EPA  Region  DC  shares  the  concerns 
that  CDFG.  the  National  Marine 
Sanctuaries,  and  other  public  interest/ 
environmental  groups  have  about 
adequate  management  and  mooitoring 
of  the  proposed  SF-DODS  during 
disposal  activities.  U  is  Regicm  K's 
intent  to  implement  a  site  management 
and  monitoring  plan  for  the  life  of 
proposed  SF-DGDS.  EPA  Regicn  DC  will 
commit  to  implementing  an  <id<*c<<atff 
SMMP  in  the  rule-making  and  the 
Record  of  Decision. 

4.  Piecemealing  of  Project 

Coastal  Advocates  commented  that.by 
designating  an  ocean  disposal  option  in 
advance  of  the  LTMS  completing  work 
on  the  other  disposal  ahematives,  EPA 
and  the  LTMS  program  have  effectively 
eliminated  upland  disposal  and  other 
options  in  the  near-term.  Response:  EPA 
Region  DC  recognizes  that  the  LTMS 
continues  to  evaluate  other  disposal 
options,  including  upland  disposal. 
Nothing  in  the  proposed  ocean  disposal 
site  designation  affects  those  efforts,  or 
existing  disposal  sites  within  San 
Francisco  Bay  managed  under 
provisions  of  the  Gean  Water  Act.  In 
addition,  it  should  be  noted  that 
designation  of  an  ocean  site  does  not 
constitute  a  permit  to  dispose  any 
dredged  material  at  that  site.  Each 
project  will  be  evaluated  for  compliance 
with  the  Ocean  Dumping  criteria  (40 
CFR  part  227)  before  any  disposal  can 
occur  at  the  proposed  SF-DODS. 
Furthermore,  it  is  EPA's  intent  to 
encourage  beneficial  use  of  mflt^rial 
wherever  possible  and  approve  ocean 


dispose  1  a€  suitable  material  only  when 
necess(  ry. 

5.  Neec  for  Ocean  Dumping 

Coas!  &1  Advocates  commented  that 
the  ana  ysis  in  the  Final  EIS  for  the  need 
for  oca  a  dumping  was  faulty  "because 
it  does  lot  take  into  account  the  recent 
military  base  closiires  in  the  Bay  Area." 

Reepcnse:  EPA  R^on  DC  recognizes 
that  bai  e  closures  could  have  a  long- 
term  ef  ect  on  the  need  for  dredging  and 
ocean  ( isposaL  However,  even  if  tba 
long-tei  m  need  for  ocean  dumping  is 
substai  tially  reduced  by  base  closures, 
which  s  speculative,  presently  available 
inform  tion  appears  to  indicate  that  the 
propoa  id  SF-DODS  will  still  be  needed. 
It  appei  ITS  reasonably  certain  that  there 
will  be  substantial  dredging  projects  at 
the  var  ous  Bay  area  commercial  ports, 
among  sther  facilities,  in  the  next  fifty 
years  vi  hich  will  generate  large  amounts 
of  dredged  matraiaL  Present  information 
indicates  that  a  substantial  portion  of 
'  sediments  would  be 
to  b«  suitable  for  ocean 
disposal  The  end  result  is  the  overall 
need  for  ocean  dumping  presented  in 
the  Final  EIS  may  or  may  not  be 
signific  antly  aSacted  in  the  short-term 


or  long  term.  In  any  event,  the  actual 
need  fa  r  ocean  dumping  is  determined 
OB  a  pr  >iect-by-proiect  basis  at  the  time 
of  pera  itting. 

6.  Curr  tnt  Navy  Pn^ect  Classified  as 
Histori  :al  Dvanping 

Coas  al  Advocates  conunented  that 
the  Na^  y's  use  of  the  disposal  ske 
conciu  ent  with  EPA's  site  designation 
prejudges  the  decision  process  and  is  a 
violation  of  NEPA. 

Resp  ynse:  It  should  be  noted  that  the 
Navy's  use  of  their  disposal  site  is 
permiti  ed  under  section  103  of  MPRSA 
follow!  og  a  NEPA  process  which 
includ(  d  an  EIS  and  Supplemental  EIS 
for  the:  r  project-specific  use  only, 
separal  s  from  EPA's  site  designation 
activiti ».  Follovnng  extensive  field 
studies  of  the  region,  the  preferred  site 
for  Ion  -term  use  (section  102  of 
MPRSy  )  was  selected  by  EPA  for 
several  reasons,  includii^  the 
determ  nations  of:  a  depositiooal 
enviroi  ment  and  local  topographic 
contaii  ment  features;  no  expected 
signifiqant  impacts  to  other  resources  or 
amenity  areas,  such  as  national  marine 
sanctu  ries;  mininml  existing  and 
potent  d  fisheries  relative  to  more 
import  int  fishing  grounds  located  in  or 
near  th  i  other  alternative  sites;  lower 
abundi  nces  and  biomass  of  demersal 
fishes,  negaCaiinal  invertebrates,  and 
infaun(  1  invertebrates;  no  expected 
signific  ant  in^Mcts  to  surface  and 
midwa  er  dwelling  organisms,  including 


seabirds,  maaimeK  and  midwaler 
fishes;  and  previous  degzedatiaa  of  the 
enviromnent  witUn  the  preieiied 
ahemative  site  as  a  result  of  historical 
disposal  of  low-level  radioactive  wastes 
and  chemical  and  conventional 
munitions  in  the  vicinity  of  the 
preferred  alternative  site.  In  accordance 
with  EPA's  ocean  site  selection  criteria 
(40  CFR  22&5(eU.  EPA  Region  IX 
classified  the  preferred  dredged  material 
disposal  site  as  a  historically-used  »te 
based  in  part  gd  the  aforementioned 
historical  dumping  activities  in  the 
vicinity  of  the  prefened  sits.  The 
proposed  selection  of  the  {weferred 
ahemative  site  coincides  with  the 
Navy's  decision  to  identify  this  site  as 
its  Inferred  Alternative  for  dredged 
material  disposaL  Finally,  it  is 
important  to  note  that  EPA's  proposed 
Preferred  Alteraative  was  preseitted  to 
the  LTMS  Ocean  Studies  Worii  Group 
(OSWG)  and  received  tfae  consensus 
approval  of  this  work  group.  The 
OSW^.  which  has  been  an  integral  part 
of  the  site  designation  process,  b 
comprised  of  Federal  and  St^e 
agencies,  and  numerous  public  interest 
groups,  including  local  recreational  and 
commax:ial  fishing  associations  and 
environmental  groups.  All  of  these 
groups  have  an  active  interest  in  the 
potenti^  impacts  of  dredged  material 
management  within  the  San  Francisco 
Bay  area. 

7.  Specific  Ocean  Dumping  Criteria 

Coastal  Advocates  conunented  that 
EPA  did  not  satisfy  specific  criteria  of 
the  Ocean  IXunping  Regulations  (40 
CFR  228.6),  including:  an  inadequate 
assessmoit  of  impacts  to  recreational 
tuna  fishing  (§  228.6(aM2));  an 
inadequate  assessment  of  radioactivity 
in  San  Francisco  Bay  sediments 
(§  228.6(aK4)):  inadequate  modeling  of 
dredged  material  disposal  phmies 
§  §  228.6(aK2)  and  228.6(aX8);  a  flawed 
assessment  of  biological  efiiects  of 
diunping  of  contaminated  dredged 
material  (§  228.6(a)(9);  and  a  lack  of 
consideration  of  adverse  impacts  to  tfae 
microlayer  (§  228.6(a)(g)). 

Response:  Region  IX  has  carefully 
considered  in  the  Final  EIS  the 
important  factors  required  to  satisfy  the 
specific  site  sdection  criteria.  Site 
designation  does  not  constitute  a  permit 
to  dispose  of  any  dredged  material.  The 
Corps  is  the  permitting  agency  for 
dredged  material  disposal  appUcations 
and  EPA  has  a  joint  approval  role  in 
determining  the  suitability  of  dredged 
material  proposed  for  ocean  disposaL 
Proposed  dredged  sediments  are 
evaluated  on  a  project-by-prc^ect  basis 
with  a  rigorous  suite  of  physical, 
chemical,  and  bioassay  tests,  involving 
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statistical  comparisons  to  an  appropriate 
uncontaminated  reference  site. 
Sediments  that  fail  the  testing  criteria 
are  deemed  unsuitable  and  are 
prohibited  bom  ocean  disposal.  With 
respect  to  impacts  to  recreational  txma 
fishing,  EPA  Region  DC  determined  that 
the  impacts  of  disposal  plumes  would 
be  transient  and  insignificant  to  these 
highly  mobile  pelagic  fish  which 
usually  are  abundant  in  the  area  only  in 
the  fall.  The  U.S.  Navy  performed 
project -midpoint  monitoring  activities 
in  the  vicinity  of  the  Preferred 
Alternative  as  required  by  their  MPRSA 
section  103  permit  which  confirmed  the 
transient  nature  of  the  disposal  plumes. 
Although  radioactivity  has  not  routinely 
been  assessed,  if  historical  information 
or  other  evidence  suggests  such 
contamination,  certain  radioactive 
isotope  measurements  can  be  required 
by  EPA  in  addition  to  the  other 
aforementioned  tests  to  determine 
suitability  of  the  proposed  dredged 
material.  With  respect  to  modelling  of 
the  disposal  plume  and  sediment 
footprint  on  the  seafloor,  EPA  Region  IX 
used  conservative  values  for  model 
parameters  to  obtain  results  imder  worst 
case  (highly  dispersive)  conditions. 
Water  colimm  modelling  showed  that 
concentrations  of  sediments  in  the  water 
column  would  be  within  background 
levels  at  the  boundaries  of  the  marine 
sanctuaries,  while  the  footprint 
modelling  showed  that  any  deposits  of 
sediment  in  the  marine  sanctuaries 
would  be  at  the  limits  of  detection  at 
best  under  optimal  conditions. 
Furthermore,  the  footprint  model  does 
not  account  for  biological  activity  which 
would  mix  the  deposited  sediment  into 
the  native  seafloor  sediments.  The 
Navy's  project-midpoint  monitoring 
studies  have  largely  confirmed  the 
predictions  of  the  fate  of  the  plume  and 
footprint.  EPA  has  performed  an 
extensive  evaluation  of  available 
information  on  potential  impacts  to  sea 
surface  microlayer  (including  an 
experts'  workshop),  and  concluded  that 
the  environmental  significance  of 
microlayer  contamination  has  not  been 
clearly  established  even  for  enclosed 
waters.  The  concern  for  microlayer 
effects  is  largely  based  on  theoretical 
arguments,  laboratory  bioassays,  and 
limited  field  studies.  The  potential  for 
microlayer  efiiects  depends  largely  on: 
contaminant  concentrations,  lack  of 
surface  turbulence,  degree  to  which  the 
water  body  is  enclosed  or  restricted,  and 
proximity  to  important  areas  containing 
neustonic  populations  that  may  be 
exposed.  Because  the  potential 
significance  of  microlayer 
contamination  has  not  been  clearly 


established  in  relatively  enclosed  water 
bodies  such  as  Puget  Sound,  the 
potential  effects  are  expected  to  be 
much  less  for  disposal  activities  in  the 
more  turbulent  and  unrestricted 
offshore  oceanic  environment.  In 
addition,  highly  contaminated  material 
will  not  be  approved  for  disposal  in 
ocean  waters. 

8.  Requirements  of  the  Endangered 
Species  Act  (ESA) 

Coastal  Advocates  commented  that 
the  dociunents  prepared  for  the  ESA 
coordination  in  the  Final  EIS  did  not 
comply  v«th  section  7(a)(2)  of  the  ESA, 
16  U.S.C.  1536(a)(2). 

Response:  In  accordance  with  the 
aforementioned  ESA,  EPA  Region  IX 
formally  consulted  with  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  California 
Department  of  Fish  and  Game  to 
identify  any  threatened,  endangered,  or 
special  status  species  that  may  be 
affected  by  the  proposed  designation  of 
the  SF-DODS.  Reviewing  all  available 
data,  including  information  fitjm  the 
Final  EIS  requested  by  these  agencies, 
concurrence  was  received  from  the  three 
agencies  that  there  would  be  no  adverse 
impacts  to  local  endangered  species 
from  the  designation  of  the  proposed 
SF-DODS. 

9.  Proposed  Selection  of  Preferred  Site 

Ocean  Advocates  commented  that  the 
preferred  alternative  is  not  acceptable 
for  ocean  dumping  of  contaminated 
material  because  of:  the  highly 
dispersive  nature  of  the  waters  at  the 
site;  its  use  as  a  spawning,  nursery, 
feeding  and  passage  area  for  Uving 
resources;  its  close  proximity  to  three 
marine  sanctuaries;  the  infeasibilify  of 
monitoring;  and  lack  of  adequate 
baseline  data. 

Response:  Site  designation  does  not 
constitute  a  permit  to  dispose  of  any 
dredged  material.  Each  project  vrill  be 
evaluated  on  a  case-by-case  basis. 
Rigorous  testing  of  the  proposed 
dredged  sediments  as  described  in  the 
response  to  comment  #7  above,  will 
ensure  that  toxic  or  highly  contaminated 
dredged  materials  vrill  not  be  disposed 
at  the  designated  disposal  site.  Although 
oceanic  environments  tend  to  be  more 
dispersive  than  enclosed  water  bodies, 
conservative  modeling  indicates  that 
there  would  be  insignificant  impacts 
bom  dredged  material  disposal,  as 
described  in  the  response  to  comment 
#7.  EPA's  water  colimrn  modeling 
predicted  that  concentrations  of  dredged 
materials  following  disposal  would 
decrease  rapidly  to  background  levels 
and  that  overall  impacts  to  the  local 
environment  would  be  insignificant. 


More  recent  Navy  mid-project 
monitoring  has  confirmed  these 
expectations  of  intermittent  and  short- 
term  impacts.  Therefore,  impacts  to 
spawning,  nursery,  feeding  and  passage 
areas  for  living  resources  are  expected  to 
be  minor  and  temporary.  The  preferred ' 
alternative  site  is  located  north  of  the 
other  alternative  sites  and  is  the  closest 
to  GFNMS  and  CBNMS.  Despite  the 
proximify  to  the  marine  sanctuaries, 
physical  oceanographic  studies  indicate 
that  the  predominant  currents  are  north- 
northwest  and  are  weaker  than  the 
currents  in  the  vicinity  of  the  other 
alternative  sites.  These  oceanographic 
conditions  would  be  expected  to 
prevent  any  movement  of  suspended 
sediments  into  the  National  marine 
sanctuaries.  As  described  in  the 
response  to  comment  #7,  modelling 
results  indicate  that  suspended 
sediment  transport  is  insignificant.  The 
recent  Navy  mid-project  monitoring 
efi^orts  clearly  shows  that  monitoring  of 
the  site  is  feasible,  particularly  with 
respect  to  the  most  difficult  technical 
tasks  related  to  the  deep  water  depths 
such  as  identification  of  the  sediment 
footprint  on  the  seafloor.  With  regard  to 
baseline  data.  EPA  Region  IX  carefully 
evaluated  all  of  tne  important  relevant 
data  for  the  region  and  identified  data 
gaps.  An  Ocean  Studies  Plan  (OSP)  was 
developed  jointly  with  the  regional 
scientists  of  the  OSWG,  and  approved 
by  the  LTMS  Policy  Review  Committee. 
ITie  OSP  described  appropriate  field 
studies  necessary  to  fill  those  data  gaps. 
The  results  of  these  field  studies  and 
previous  studies  in  the  region  provide 
the  most  comprehensive  collection  of 
data  characterizing  the  Gulf  of  the 
Farallones  region  to  date. 

D.  AltematiTes  Analysis 

The  action  discussed  in  this  Proposed 
Rule  is  the  proposed  designation  of  the 
Preferred  Aherative  selected  in  the  Final 
EIS  (proposed  SF-DODS)  for  disposal  of 
suitable  dredged  material  from  the  San 
Francisco  Bay  region  over  50  years.  The 
LTMS  planning  estimate  is  that  up  to 
400  million  cubic  yards  will  be  dredged 
in  this  period;  however,  the  proposed 
SF-DODS  will  be  limited  to  a  maximum 
disposal  volume  of  6  miUion  cubic 
yards  of  dredged  material  in  any  one 
year  period.  'Hie  purpose  of  the 
designation  is  to  provide  an 
envirorunentally  acceptable  location  for 
ocean  disposal,  as  part  of  the  Long  Term 
Management  Strategy  (LTMS)  for 
dredged  material  bom  this  region. 
Approval  of  specific  ocean  dredged 
material  disposal  permit  applications  is 
a  completely  separate  process  from  site 
designation.  MPRSA  section  103  permit 
applications  are  reviewed  on  a  case-by- 
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case  basis  to  detennine  whcdicr  the 
proposed  dndgad  raalBriak  are  suitable 
for  disposal  at  piopoeed  SF-DOD& 

The  Final  EIS  discuaaed  tbe  need  fcv 
the  site  desigDatiaB  and  examined  a 
xaage  of  ahecnatives  to  the  pn^KMed 
action,  indnding  3  akemative 
deepwater  ooeen  disposal  sites.  All 
dlipoaal  options,  inrlndiayiylMd,  in- 
bay,  and  ocean  di^wwal  aharnatives. 
and  LTMS  maBageanent  policies  are 
being  evelaatad  m  a  separate  LTMS 
Poiky  ElS^Ot  The  oplsBd  Old  k>-bay 
sites  ate  liadted  in  oqiadty  lelatiTe  to 
the  ocaan  site  far  diqwsal  of  large 
volumes  of  suitaMe  dredged  material. 
CMsposal  alternatives  for  individual 
projects  will  be  evaluated  by  EPA 
Region  DC  md  the  Corps'  San  Prandsco 
District  on  a  case-by-case  basis  during 
the  permitting  [wocess.  The  fo&owing 
ocean  disposal  ahematiTes  were 
evaluated  in  the  Final  EIS: 

1.  No  Action-Selection  of  this 
ahemative  would  prevent  final 
designation  of  die  proposed  SF-DODS 
site.  Failure  to  designate  a  permanent 
ocean  disposal  site  pursuant  to  section 
102  of  die  MPRSA  would  have 
significant  negative  consequences.  First, 
the  continued  foreseeable  need  to  have 
some  place  to  dispose  of  sediments  bam 
various  San  Francisco  Bay  dredging 
projects  would  {dace  pressure  on  the 
Corps  and  EPA  to  ^^Move  on  a  project- 
by-project  basis  the  use  of  temporary  in- 
Bay  or  ocean  dunging  location 
pursuant  to  either  Clean  Water  Act 
section  404  or  MPRSA  section  103. 
Ap|»«val  of  dredged  material  di^>osal 
via  these  mechanisms  would  be  less 
desirable  in  that  dun^  site  selection 
would  not  be  made  in  the  context  of 
long-term  comprehensive  planning,  The 
advantages  of  me  htter.  the  Iknitiiig  of 
diiiaping  to  a  single  loottion  and  the 
con^deration  of  cumttladve  impacts 
and  cumulative  needs  Cor  dumping 
could  be  lost  if  dianp  site  are  aaiectod 
piecemeal  on  a  pra^ect-^y^pst^ect  basis. 
The  LTMS  mission  is  to  ptoTide  kttg- 
term  qptions,  tix^liiAiig  ocean  disposal, 
to  anmmmodate  the  drTrdgrttl  material 
vohimea  and  compoaitions  anticipated 
for  the  SO-year  plaming  period.  Second, 
the  Water  Resources  Act  of  1992 
prohibits  the  continued  use  of  ocean 
dump  sites  which  have  not  been 
designated  by  EPA  as  section  102  dump 
sites  by  the  end  of  1997.  If  EPA  &ils  to 
designate  the  proposed  SF^XIDSby 
that  date,  then  ocean  tH«pAHl  of 
dredged  mataials  tdcea  from  San 
Francisco  Bay  prajecte  wiU  be 
aSactiTBly  precluded,  k  appears  from 
nureat  inibimatian  Aat  there  is  a 
substantial  probability  that  there  will 
lot  ba  sufficient  capacity  available  in 
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altei  native  disposal  opboot  to 
acc(  mnwdate  seduments  from  cmrently 
com  emplated  dradgiBg  prqects. 
Ace  irdin^,  dw  lack  of  an  oce^ 
disp  osal  site  could  dek^  or  pceclude 
sev(  ral  ecoDonBically  importuit 
dret  giag  proiects. 

2.  Alternatives  Not  Considered  far 
Furt  ler  Analysis  (Study  Area  1  and 
Stu(  y  Area  2)-Study  Area  1. 

corr  )spondins  to  the  rhantwl  Bar 
ODB  IDS  is  only  designated  for  disposal 
of  St  ndy  material  from  the  San 
Frai  Cisco  Bey  entrance  channel.  The 
LTh  S  considered  changing  die 
desi  "nation  of  this  (XJNfflS  to  accept 
san(  from  other  dredging  projects  in  the 
Bay,  but  decided  that  die  amount  of 
pote  Dtially  siiitable  material  would  be 
too  I  mall  to  warrant  redesignating  the 
site.  Based  on  this  decision.  EPA 
pro]  OSes  to  eliminate  Study  Area  1  bom 
furt]  ler  consideration.  Study  Area  2 
orig  nally  was  included  as  a  candidate 
loca  ion  on  the  continental  shelf,  and 
was  subjected  to  considerable  study 
efi'oi  t.  Nevertheless,  based  on  its 
loca  ion  within  the  Monterey  Bay 
Nati  mal  Marine  Sanctuary  (MBNMS) 
and  lecause  dredged  material  disposal 
at  a  lew  ODMDS  widiin  the  &ffiNMS  is 
prol  ibited.  EPA  proposes  to  eliminate 
Stuc  y  Area  2  from  further  oonsideratian 
as  a]  1  alternative. 

3.  Deepwater  Alternative  Site  3-This 
site  s  located  approximatelv  47  nautical 
mih  s  (87  kilometers)  from  the  Golden 
Gatt  in  an  area  where  depths  range 
appi  oximately  4,590  to  6,230  feet  (1,400 
to  1,  KK)  meters).  EPA  proposes  to 

elim  nate  this  site  from  fiudier 
com  idmatian,  primarily  because  of  its 
pros  imity  to  Pioneer  Canyon  and 
asso  liated  hardbottom  areas. 

4.  Deepwater  Ahemathre  Site  4-This 
site  s  located  approTdniately  50  nautical 
mile  i  (93  kilometers)  from  the  Golden 
Gate  in  an  area  where  depths  range 
appi  cndnwtdy  from  6.230  to  6.900  feet 
(1,9(  0  to  2,100  meters).  EPA  proposes  to 
elin  nate  this  site  from  farther 

cons  deration,  primarily  because  of  its 
proa  bnity  to  Half  Moon  Bay  and  its  high 
usa{  9  as  commercial  fishing  grounds  as 
com  wred  to  Alternative  Site  5. 

5.  peepwratar  Alternative  Site  5 
1  Ahei'»ative)-EPA  proposes  to 
I  site  (proposed  SF-DCX)S)  as 

rred  alternative  based  on 
combarisoBS  of  the  alternative  sites  to 
the  I  pecific  selection  criteria. 
Alte  native  Kte  5  b  located  frnthest 
fron  the  coast  (approximately  49 
naul  cal  miles  west  of  die  GeMen  Gate) 
and  n  the  deepest  depth  range 
(app  roxnnately  8.200  to  9840  feet,  or 
2,50  )  to  3,060  BMtefs).  Bathymetric  and 
sedi  Dent  surveys  im&cate  Atemative 
Site  S  is  located  in  a  depositioBal  area 


Mdiich.  becanse  of  existing  topographic 
containment  features,  is  likely  to  retain 
dredged  material  whidi  readies  the  sea 
floor.  No  si^ificant  impects  to  other 
resources  or  amenity  areas,  such  as 
vaariae  sanctuaries,  are  expected  to 
result  from  designation  of  Alternative 
Site  5.  Existing  and  potential  fisheries 
resources  within  Ahnnative  Site  5  are 
minimal  and  the  site  is  removed  fix>m 
more  important  fishing  grounds  located 
closer  to  die  other  ahemative  sites. 
Abundances  and  baacaass  of  denMrsal 
fishes  and  megafeonal  invertebrates,  as 
well  as  abundances  and  diversity  of 
in&tmal  invertdirates,  at  Alternative 
Site  5  are  lower  than  those  at  the  other 
ahemative  sites.  Potential  impacts  to 
surface  and  mid-water  dwelhng 
organisms,  such  as  seabirds,  mammals, 
and  midwater  fishes,  are  expected  to  be 
insignificant  Finally,  disposal  of  low- 
level  radioactive  wastes  and  chemical 
and  conventional  mmiitions  occurred 
historically  in  the  vicinity  of  Ahemative 
Site  5.  Disposal  witMn  the  site  has  alao 
occurred  as  part  of  a  Navy  MPRSA 
sectioa  103  pennit  approved  tot  up  to 
1.2  million  o^ic  yards  of  suitable 
dredged  materiaL 

The  Final  EIS  presents  the 
information  needed  to  evaluate  the 
suitabihty  of  ocaan  di^iosal  areas  for 
final  deaipiation  of  proposed  SF-DODS 
and  is  based  on  a  disposal  site 
environmental  study.  The  proposed  rule 
is  being  promulgated  in  accordance 
with  MPRSA,  the  EPA  Ocaan  Dun^Hng 
Regulations,  and  other  applicable 
Federal  environmental  legalation.  A 
separate  Record  of  Decision  (ROE^  will 
be  prepared  prior  to  or  as  part  of  the 
issuance  of  the  Final  Rule  for  this  site 
designation. 

E.SitoDesignatioa 

Today  EPA  Region  DC  proposes  to 
designate  SF-DODS  as  a  deepwater 
ocean  dredged  material  disposal  site. 
The  center  of  the  proposed  SF-DODS  is 
located  approximately  49  nautical  miles 
(91  kilometers)  west  of  the  Golden  Gate 
and  occupies  an  area  of  approximately 
6.5  square  nautical  miles  (22  square 
kilometers).  Water  depths  within  the 
area  range  between  8.200  to  9,840  feet 
(2,500  to  3,000  meters).  The  center 
coordinates  of  the  oval-shapml  site  are: 
37"  39.0*  North  latitude  by  123*  2a0' 
West  longitude  (North  American  £)atum 
from  1983),  with  length  (north-south 
axis)  and  width  (west-east  axis) 
dimensions  of  approximately  4  nautical 
miles  (7.5  kilometers)  and  2  J  nautical 
miles  (4.5  kilometers),  respectively. 

Designation  of  the  proposed  SF-DODS 
is  for  use  over  a  50-year  period  and  not 
to  exceed  6  million  cubic  yards  of 
dredged  material  in  any  one  year  period. 


subject  to  a  Site  Management  and 
Monitoring  Plan,  whidi  tviU  be  issued 
throu^  a  separate  Public  Notice. 
Annual  npotts  will  be  prepared  <m  the 
results  cl  site  nMmitoring.  If  dt^osal 
operations  at  the  ate  are  shown  to  cause 
unaccepteble  adverse  anvironmental 
impacts,  frirdMT  use  of  the  site  will  be 
restricted  or  teoniaatad.  A  suitable 
alternative  disposal  site  may  be 
desi^iated  by  EPA  in  this  event. 
Disposal  operations  will  be  prohibited  if 
funds  and  equipment  for  implementing 
the  site  management  and  nranitorii^ 
program  are  not  available. 

F.  Regulatory  Requiremento 

Five  general  cnteria  are  used  in  the 
selection  cbmI  approval  of  ocean  disposal 
sites  fat  continuing  use  (40  CFR  226.5). 
Sites  are  selected  to  minimize 
interference  with  other  marine 
activities,  to  keep  any  temporary 
perturbations  frixn  causing  impacts 
outside  the  disposal  site,  and  to  pemait 
eSactive  monitoring  which  is  designed 
to  evaluate  specific  areas  of  concern, 
such  as  water  quality  impacts, 
significant  movement  of  sediment 
outside  the  site  and  unaocept^>le 
impacts  to  dte  marine  environment  or 
human  health.  Where  feasible,  locations 
off  the  continental  dielf  and  historical 
sites  are  chosen.  The  11  specific  site 
selection  criteria  are  listed  in  40  CFR 
228.6(a)  of  the  EPA  Ocean  Dumping 
Regulations.  These  specific  fectors  are 
used  to  evaluate  all  candidate  disposal 
sites. 

The  proposed  SF-DODS  site,  as 
disciissed  below  under  the  11  specific 
fectors,  is  acceptable  under  the  5  general 
criteria  (40  CFR  228.5).  Tlw  5  general 
criteria  and  the  11  specific  criteria 
overlap  sudi  that  if  a  site  meets  the 
latter  it  necessarily  meets  the  former. 
Historical  disposal  in  the  vidaity  of  the 
preferred  site  has  not  resulted  in 
significandy  adverse  efiiscts  on  fisheries, 
hving  resources  of  the  ocean,  or  otho- 
uses  of  the  marine  environment. 

1.  Geogmpbical  Position.  Depth  of 
Water,  Bottom  Topoffvphyand 
Distance  from  Coast  (40  GH 
228.6(a)(1)) 

Hie  center  of  the  proposed  SF-DODS 
is  located  appnudoMtely  49  «»«iti/^l 
miles  (91  kilometers)  west  of  the  Golden 
Gate  and  occupies  an  area  of  6.5  square 
nautical  miles  (22  square  kilometers). 
Water  depths  within  the  area  range 
between  6.200  to  9,840  feet  (2.500  to 
3 ,000  meters).  The  center  co(miinates  of 
the  oval-diaped  site  are:  37*  MjO"  North 
latitude  by  123*  29.0'  West  kn^tode 
(North  Aflwrioan  Datum  from  19B3). 
with  kngth  (mxth-south  axis)  and 
width  fweat-eest  axis)  dimensions  of 


approximately  4  nautical  miles  (7.5 
kilometers]  and  2.5  «VMftical  miles  (4.5 
kilometers),  respectively. 

2.  Location  in  Bdation  to  Breeding. 
Spawning.  Nursery.  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  22a.6(a)(2)) 

The  proposed  SF-DODS  site  provides 
feeding  and  breeding  areas  for  common 
resident  benthic  species.  Floating  larvae 
and  eggs  of  various  species  are  expected 
to  be  foimd  at  and  near  the  water 
surface  at  the  site  as  well  as  the  other 
sites.  Designation  of  the  site  will  not 
affect  any  geographically  limited 
habitats,  breeding  sites  or  critical  areas 
that  are  esaential  to  oorameicially 
important  species  or  tare  or  eodoo^eied 
spedes. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(aX3) 

The  proposed  SF-DODS  site  is 
approximately  49  nautical  miles  (91 
kilometers)  west  of  die  Golden  Gate.  30 
nautical  miles  (56  kilometers)  from 
Pioneer  Canyon.  10  nautical  miles  (19 
kilometers)  from  the  Gulf  of  die 
Farallones  National  Marine  Sanctuary 
boundary,  and  30  (56  kilometers) 
nautical  miles  from  the  Farallon  Islands. 
EPA  Region  IX  and  the  Corps'  San 
Francisco  District  have  determined  that 
aesthetic  impacts  of  plumes,  transport  of 
dredged  material  to  any  shoreline  and 
alteration  of  any  habitet  of  special 
biological  significance  or  marine 
sanctuary  will  not  occur  if  this  site  is 
designated. 

Ocean  currents  flow  primarily  to  the 
northwest  in  the  upper  2300  to  3.000 
feet  (800  to  900  meters)  of  the  water 
column,  although  periodic  reversals  in 
flow  occur.  Cuoents  below  3,000  feet 
(900  meters)  are  generally  weaker  than 
near-surfece  currents.  Therefore,  any 
residual  suspended  solids  from  the 
proposed  SF-DODS  site  will  move 
primarily  in  the  ooith-ncHthwest 
direction.  Initial  water  column 
modeling  results  using  a  conservative 
approach  and  »ggiitnjr|g  disposal  of  6 
million  cubic  yards  of  dredged 
sediments  per  year  indicate  that 
subtended  solid  levels  would  decrease 
to  badcground  levels  by  the  time  the 
plume  reaches  the  nearest  amenity  area 
(GFNMS  boundary).  Initial  footprint 
modeling  using  a  conservative  approach 
and  aasiuning  /iigpoyfll  of  6  million 
cubic  yards  of  dredged  sediraenta  per 
year  indicates  that  the  maiority  of  the 
disposed  material  would  be  depoeited 
within  the  disposal  site. 


4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  4^.  and 
Pn^osedklethodsK^  Release.  lachtding 
Methods  ofPach^  the  Waste  if  Any  (40 

CFR  228j6(aX4j) 

Site  use  over  a  SO-yev  period  is  not 
to  exceed  6  million  cttbic  yards  of 
suitable  dredged  material  per  year.  Hie 
projected  volumes  are  based  on 
historical  annual  maintenance  dredging 
volumes  and  projected  new  work 
projects  in  die  San  Francisco  Bay  region 
which  could  be  consideied  for  disposal 
at  the  ocean  site  if  the  material  is 
determined  to  suitable  for  ocean 
disposal.  The  anticipated  military  base 
closures  may  reduce  the  LTMS  planning 
estimates  for  die  total  volume  of 
material  expected  to  be  dredged  over  a 
50-yBar  period.  However,  the  overall 
impact  of  base  closures  may  be  offset  by 
other  new  projects,  such  as  expansion  of 
commercial  port  feciUties  in  areas 
vacated  by  the  military.  Composition  of 
dredged  material  is  expected  to  range 
between  two  types:  piedominanUy 
••clay-sUt"  (e.g..  74%  clay.  5%  sik.  21% 
sand)  versus  "mostly  sand"  (e.g..  3% 
silt.  21%  day.  7€%  sand).  Hiese 
material  types  are  based  on  date  from 
historical  projects  from  the  San 
Frandsco  Bay  region.  The  expected 
disposal  method  would  involve  split- 
hull  barges,  with  capadties  ranging 
between  1.000  to  6,000  cubic  yards, 
which  would  be  towed  by  ocean-going 
tughosts.  The  actual  amount  of  disposal 
may  vary  from  the  ann^ifl]  average  Jionr 
any  given  year.  EPA  Region  K  and  the 
Corps'  San  Francisco  District  will 
evaluate  and  manage  the  amount  of 
dredged  material  proposed  for  disposal 
at  proposed  SF-DODS  thro^gh  the 
MPRSA  section  103  permit  process. 

All  dredged  material  pro|H>sed  for 
disposal  at  the  site  must  be  suitable  for 
ocean  disposal.  71ii£  determination  will 
be  made  by  EPA  Region  DC  and  the 
Coqjs'  San  Francisco  District  based 
upon  the  results  of  physical,  chemical 
and  biological  teste  before  a  MPRSA 
section  103  permit  can  be  issued. 
Certain  drec^^  material  may  be 
exen4>ted  from  chemical  and  biological 
testing  based  upon  the  physical 
charadedstics  of  the  sadimente  and 
their  location  in  relation  to  sources  of 
contamination  (40  CFR  227.13(bMl)). 
Dumping  of  prohibited  materials  or 
other  industrial  or  municipal  wastes 
will  not  be  peonitted  at  the  site  (40  CFR 
227.5  and  227.6(a)). 

5.  Feasibility  of  Surveiliaace  and 
Monitoring  (40  CFR  228.6(a)(S)) 

Surveillance  and  monitoring  of  the 
dre<^ed  material  disposal  site  involves 
several  agencies.  The  U.S.  Coast  Cuaid 
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(U.S.C.G)  is  the  Federal  agency  with 
authority  to  conduct  onsite  surveillance 
and  monitoring  of  vessels  involved  in 
disposal  activities  at  sea.  For  dredged 
material  disposal,  this  monitoring 
would  be  to  determine  that  the  vessels 
dump  the  material  at  the  designated 
disposal  site.  EPA  Region  IX  and  the 
Corps'  San  Francisco  District  share  the 
responsibilities  of  managing  and 
monitoring  the  disposal  site,  and,  with 
the  onsite  assistance  of  the  U.S.C.G,  to 
enforce  permit  conditions  within  the 
limits  of  their  jurisdiction.  Recent  Navy 
mid-project  monitoring  activities  have 
clearly  confirmed  the  feasibility  of 
surveillance  and  monitoring  at  the 
proposed  SF-IX)DS.  A  Site  Management 
and  Monitoring  Plan  (SMMP)  is  imder 
development  by  EPA  Region  IX  and  the 
Corps'  South  Pacific  Division  and  San 
Francisco  District.  The  goals  and 
objectives  of  the  SMMP  are  summarized 
in  Section  G.  below.  The  SMMP  will  be 
issued  through  a  separate  Public  Notice. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area.  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(a)(6)) 

Ocean  currents  flow  primarily  to  the 
northwest  in  the  upper  2.600  to  3,000 
feet  (800  to  900  meters)  of  the  water 
column,  although  periodic  reversals  in 
flow  occur.  Currents  below  3,000  feet 
(900  meters)  are  generally  weaker  than 
near-surface  currents.  Therefore,  any 
residual  suspended  solids  from  the 
proposed  SF-DODS  will  move  primarily 
in  the  north-northwest  dlr«:tion.  Near- 
bottom  flows  may  be  enhanced  by  tidal 
influences  and  bottom  topography. 
However,  sediment  resuspension  from 
the  seafloor  within  the  preferred  site  is 
expected  to  be  minimal.  Initial  water 
column  modeling  results,  as  indicated 
in  the  Final  EIS,  using  a  conservative 
approach  (e.g.,  modeling  parameters 
adjusted  for  worst  case  conditions)  and 
assimiing  disposal  of  6  million  cubic 
yards  of  dredged  sediments  per  year, 
indicate  that  suspended  solid  levels 
would  decrease  to  background  levels 
when  the  plume  reached  the  nearest 
amenity  area  (GFNMS  boundary).  Initial 
footprint  modeling  using  a  conservative 
approach  and  assimiing  disposal  of  6 
million  cubic  yards  of  dredged 
sediments  per  year  indicate  that  the 
majority  of  the  disposed  material  would 
be  deposited  within  the  disposal  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFB  228.6(a)(7) 

Under  an  MPRSA  section  103  permit, 
the  Navy  is  discharging  up  to  1.2 
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mi  lion  cubic  yards  of  dredged  material 
at  1  leir  Navy  disposal  site  which  is 
coi  tained  within  the  EPA-preferred 
Alt  amative  Site  5.  No  other  documented 
dis  }osal  of  dredged  material  has 
oc<  urred  within  the  site.  However, 
dis  josal  of  radioactive  waste  containers 
wa  i  conducted  in  the  vicinity  of 
Al  emative  Site  5  from  1951-1954. 
Li]  ewise,  chemical  and  conventional 
mi  nitions  were  disposed  from 
ap  )roximately  1958  to  the  late  1960's  at 
th«  Chemical  Munitions  Disposal  Area. 
Th  ite  was  no  evidence  during  the  site 
de  ignation  field  studies  of  residual 
coi  itamination.  Therefore,  potentials  for 
cu  nulative  impacts  are  considered 
un  ikely. 

'  lie  associated  municipal  discharge 
efl  Krts  from  the  San  Francisco 
So  ithwest  Ocean  Outfall  (5.4  nautical 
mles  or  10.2  kilometers  from  shore). 
Cm  of  Pacifica  Outfall  (0.4  nautical 
mies  or  0.8  kilometers  from  shore),  and 
N«  rthem  San  Mateo  County  Outfall  (0.4 
na  itical  miles  or  0.8  kilometers  from 
sh  )re)  are  limited  to  local  areas  near  the 
ou  Lfalls  and  do  not  extend  to  the 
vi(  inity  of  the  dredged  material  disposal 
sil  3.  Discharges  of  dredged  material  at 
th  ( Channel  Bar  ODMDS  (3.0  nautical 
m  les  or  5.6  kilometers  &t)m  shore)  are 
all  o  limited  to  local  areas  and  not 
e>  lected  to  result  in  farfield  impacts. 
0(  ean  disposal  of  acid  waste,  carmery 
wi  iste,  and  refinery  waste  was 
di  [continued  approximately  20  years 
ag  3  (in  1971-1972),  and  presence  of 
re  iidual  waste  which  could  interact 
w  th  discharged  dredged  material  to 
pi  3duce  cumulative,  adverse, 
ei  vironmental  effects  has  not  been 
d(  tected. 

8.  Interference  with  Shipping,  Fishing, 
fl(  ^creation,  Mineral  Extraction, 
D  fsalination,  Fish  and  Shellfish 
C  ilture.  Areas  of  Special  Scientific 
It  xportance  and  Other  Legitimate  Uses 
oj  the  Ocean  (40  CFR  288.6(a)(6)) 

Interference  with  shipping,  fishing, 
re  creation,  mineral  extraction, 
di  isalination,  fish  and  shellfish  culture, 
ai  eas  of  special  scientific  importance 
ai  d  other  uses  of  the  ocean  as  a  result 
o  disposal  operations  is  expected  to  be 
a  inimal  because  of  the  already  high 
vi  ilume  of  ship  traffic  through  the 
n  gion.  From  1980-1991,  the  total  vessel 
ti  msits  in  the  San  Francisco  Bay  region 
n  nged  from  approximately  61,000  to 
9  ,000.  As  an  example  of  a  worst  case 
S4  enario,  assiuning  around-the-clock 
d  sposal  operations  (assuming  3  trips  in 
a  24-hour  period),  disposal  operations 
M  ould  augment  the  vessel  tn^c  by  less 
tian  2  percent.  Compared  to  Alternative 
S  tes  3  and  4,  Site  5  is  less  utilized  as 
a  fisheries  resource  area.  In  addition,  the 


potential  interferences  with  recreational 
and  scientific  boat  traffic  and  marine 
resources  (e.g.,  birds  and  mammals) 
near  the  Farallon  Islands  will  be 
minimized  by  requirements  that  barges 
remain  at  least  3  nautical  miles  from  the 
Islands.  Under  normal  conditions,  no 
interference  with  areas  of  special 
importance  is  expected.  However, 
accidents  resulting  in  releases  of 
material  near  the  Farallones  may  be  a 
concern.  This  will  also  be  mitigated  by 
requiring  barges  to  remain  3  nautical 
miles  from  the  Islands  and  by  requiring 
appropriate  load  limits  based  on  sea 
conditions. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Regional  studies  described  in  the 
Final  EIS  provide  the  following 
determinations.  Water  quality  at  the 
proposed  SF-DODS  is  indistinguishable 
from  the  water  quality  of  nearby  areas. 
Sediments  contain  background  levels  or 
low  concentrations  of  trace  metal  and 
organic  contaminants.  The  demersal  fish 
community  within  Alternative  Site  5 
have  lower  numbers  of  species  and 
abundances  (rattails,  eelpouts,  finescale 
codling)  than  the  other  alternative  sites. 
Alternative  Site  5  contain  moderate 
numbers  of  megafaunal  invertebrate 
species  but  lower  overall  abundances 
(sea  cucumbers,  brittlestars,  sea  pens) 
compared  to  the  other  alternative  sites. 
Infaunal  invertebrates  within 
Alternative  Site  5  show  lower  diversity 
and  abundance  (polychaetes, 
amphipods,  isopods,  tanaids)  compared 
to  Ahemative  Sites  3  and  4.  There  have 
been  higher  numbers  of  sightings  of 
marine  birds  and  mammals  within 
Alternative  Site  5  relative  to  the  other 
alternative  sites.  Mid-water  organisms, 
including  juvenile  rockfishes,  are 
abimdant  seasonally  within  Alternative 
Site  5  relative  to  Alternative  Sites  3  and 
4. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(W)) 

It  is  unlikely  to  see  recruitment  of 
nuisance  species  from  the  disposal  of 
dredged  material  due  to  significant 
differences  in  water  depth  and 
environment  at  the  disposal  site  as 
compared  to  the  relatively  shallow 
dredging  sites  in  the  San  Francisco  Bay 
region.  Local  opportunistic  benthic 
species  characteristic  of  disturbed 
conditions  are  expected  to  be  present 
and  abundant  at  any  ODMDS  in 
response  to  physical  deposition  of 
sediments.  Opportunistic  polychaetes, 
such  as  Capitella,  may  colonize  the 


disposal  site.  These  %Mirm6  can  become 
food  items  for  bottom-feeding  fish  and 
are  not  directly  harmful  to  other  species. 
No  recruitment  of  species  capable  of 
harming  human  health  or  the  marine 
ecosystem  i£  expected. 

1 1 .  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Arty  Significant  Natural  or 
Cultural  Feature  of  Historiad 
Importance  (40  CF7?  228.6(a)(l  1)) 

The  California  State  Historic 
Preservation  Officer  has  determined 
there  are  no  known  historic  shipwrecks 
nor  any  known  aboriginal  artifacts  at  the 
proposed  SF-DODS  or  in  the  vicinity. 

G.  Site  MaBegement  and  Nfonitorins 
Plan 

A  Site  Management  and  Monitoring 
Plan  for  the  proposed  SF-DODS  is  under 
development  by  EPA  Region  DC  and  the 
Corps'  South  Pacific  Division  and  San 
Francisco  District  with  input  from  the 
OSWG.  The  practicability  of 
implementing  a  SMMP  at  the  proposed 
SF-DODS  has  been  confirmed  by  the 
recent  mid-project  MPRSA  section  103 
permit  monitoring  activities  performed 
by  the  Navy  at  the  Navy  disposal  site 
which  is  contained  within  the  proposed 
SF-IXDDS.  The  completed  document 
will  be  made  available  for  public  review 
through  a  separate  Public  Notice  process 
and  win  available  upon  request  from 
EPA  Region  IX.  For  this  Proposed  Rule, 
the  major  components  of  the  SMMP 
(including  goals,  objectives,  and  criteria) 
are  summarized  below. 

a.  Data  for  site  management  will  be 
provided  by  a  tiered  site  monitoring 
program  which  consists  of  three 
interdependent  modules:  a  Phj'sical 
Monitoring  Module,  a  Biological 
Monitoring  Module,  and  a  Qiemical 
Monitoring  Module.  The  Physical 
Monitoring  Module  will  provide 
information  about  the  plume  behavior 
in  the  water  column  and  dredged 
material  footprint  on  the  sea  floor.  The 
Biological  Monitoring  Module  provides 
information  about  any  detectable  efiiects 
of  the  water  column  plume  on  sea  birds, 
marine  mammals,  and  mid-water  fishes. 
In  the  event  that  significant  amounts  of 
dredged  material  (i.e.,  greater  than  5 
centimeters)  extends  outside  of  the 
designated  site,  any  detectable  impacts 
on  the  benthos  shall  be  investigated. 
The  Chemical  Monitoring  Module 
provides  data  on  sediment  quality  and 
will  evaluate  any  potential 
bioaccumulation  of  contaounants  in 
benthic  oi;ganisms  if  monitoring 
indicates  that  substantially  elevated 
concentrations  of  contaminants  exist  in 
the  sediments.  Tier  1  monitoring  studies 
shall  be  performed  annually  if  dredged 
material  disposal  occurs  at  the  proposed 


SF-DCOS  and  %irill  include  portions  of 
each  module.  Initiation  of  subsequent 
studies  under  Tiers  2  and  3  AmU  be 
based  on  exceedancas  of  parameters  in 
Tier  1,  as  specified  in  the  SMMP. 

(1)  Annual  Tier  1  monitorii^ 
activities  shall  involve  physical, 
chemical,  and  faiological  assessments. 
These  activities  shall  be  initiated  after  a 
period  of  one  year  of  disposal  activities 
or  disposal  of  6  milhon  cubic  yards  of 
dredged  materials,  whidiever  cranes 
first.  A  minimum  volume  of  dredged 
material  disposed  in  any  one  year 
period  may  be  establidied  as  a  trigger 
for  conducting  the  aimual  surveys  of  the 
footprint,  based  on  abihty  to  identify  the 
dredged  material  layer  within  the 
disposal  site.  A  physical  survey  of  the 
disposal  site  shall  be  conducted  to 
determine  wdiether  disposed  dredged 
material  is  remaining  at  the  pit^MMed 
SF-DODS  site.  Sediment  mapping 
techniques  (utihzing  appropriate 
technology,  such  as  sediment  profile 
photography)  shall  be  used  to  determine 
the  areal  extent  and  thickness  of  the 
dredged  material  deposit  footprint 
relative  to  the  disposal  site  boundaries. 
Following  the  {^ysical  mapping  of  the 
sediment  Coo^rint,  boxtxxe  samples  for 
sediment  chemistry  and  benthos  shall 
be  taken  within  the  footprint  and  in 
una^ected  areas  surrounding  the 
footprint.  If  a  ecologically  significant 
thickness  of  dredged  material  (5 
centimeters)  is  not  identified  outside  the 
boundary  of  the  disposal  site,  then  bo 
management  actions  (relating  to 
physical  monitorij^g)  will  be  necessary. 
On  the  other  hand,  if  significant 
thiduiesses  of  dredged  material  are 
detected  outside  the  site  boundary,  then 
management  actions  (e.g.,  reevaluation 
of  the  site  boiuulary.  or  restricting  m 
stopping  disposal]  and/or  additional 
field  studies  (Tier  2)  shall  be 
implemented  to  evaluate  potential 
impacts  of  the  dredged  material  deposits 
outside  of  the  disposal  site.  The 
sediment  chemistry  samples  shall  be 
analyzed  as  a  conserv^ve  measure  to 
assess  any  long-term  accumulation  of 
contaminants  as  a  result  of  dredged 
material  disposal.  If  contaminant  trigger 
levels  are  not  exceeded,  then  no 
management  nrjinnc  (relating  to 
chemical  monitoring)  will  be  necessary. 
If  contaminant  trigger  levels  are 
exceeded,  then  mnni^g^nTont  actions 
(e.g.,  restricting  or  stopping  disposal) 
and  additional  field  studies  (Tier  2) 
shall  be  implemented  to  evaluate  the 
potential  impacts.  Biological  monitoring 
will  be  based  primarily  on  continued 
collection  and  assessment  of  trends  of 
time-series  data  for  marine  birds  and 
mammals  and  midwater  fishes  in  the 


Gulf  of  the  Farallones  region.  Periodic 
shipboard  observations  (which  could  be 
required  in  the  permit,  as  appropriate) 
taken  from  the  vessels  involved  in 
disposal  operations  will  provide 
additional  data  on  any  potential  impacts 
to  these  oiganisms.  If  no  Kignifirant 
negative  trends  are  detected  and 
shipboard  observations  do  not  indicate 
that  adverse  impacts  are  occimii^  as  a 
resuh  of  disposal  activities,  then  no 
management  actions  (relating  to 
biological  monitoring)  %vill  be  necessary. 
If  statistically  significant  negative  trends 
are  detected  or  ahipboaid  observations 
indicate  that  adverse  impacts  are 
occuning  as  a  result  of  disposal 
activities,  then  managemmt  actions 
(e.g.,  restricting  or  stopping  disposal) 
and  additional  fi^d  studies  (Tier  2) 
shall  be  implemented  to  assess  potential 
impacts. 

(2)  Tier  2  monitoring  shall  occur 
based  on  management  decisions  in  Tier 
1  as  described  above  with  consideration 
of  study  options,  including  collection  of 
additional  data  to  further  evaluate  the 
potential  physical,  chemical,  and 
biological  impacts  of  dredged  material 
dispersed  in  the  water  column  and 
deposited  outside  of  the  proposed  SF- 
D(X)S  on  sensitive  water  column  and 
benthic  biological  resources  of  concern. 
If  warranted,  additional  physical 
oceanographic  studies  shall  be 
conducted  to  improve  the  models  used 
to  predict  the  dispersion  and  deposition 
of  dredged  material  at  the  disposal  site. 
These  additional  studies  may  include: 
the  collection  of  additional  current 
meter  data,  deployment  of  sediment 
traps,  and  deployment  of  Lagrangian 
drifters.  If  the  additional  data  indicate 
that  no  detectable  (above  background) 
concentrations  of  material  are  entering 
the  sanctuaries,  then  no  management 
actions  would  be  necessary.  If  the  data 
do  indicate  significant  elevated 
concentrations  of  sediments  are  entering 
the  sanctuaries,  then  management 
actions  (e.g.,  restricting  or  stopping 
disposal)  ^all  be  implemented.  The 
benthic  resources  of  concern  include 
infauna,  epifauna  and  demersal  fishes 
identified  in  the  Final  EIS  and  in  the 
1985  to  1987  fish  block  data  from  the 
CaUfomia  Department  of  Fish  and 
Game.  The  benthic  community  within 
the  sediment  footprint  will  be  compared 
to  benthic  communities  in  adjacent 
areas  outside  of  the  footprint. 
Additional  monitoring  activities  in  a 
higher  tier  (Tier  3)  may  not  be  necessary 
if  a  management  decision  can  be  made 
with  the  data  obtained  from  die  benthic 
community  mmpflricnnc  If  more  data 
are  needed  to  make  a  management 
decision,  Tier  3  monitoring  shall  be 


initiated  with  consideration  of  options, 
including  testing  for  bioacciunulation  of 
contaminants  in  tissues  of  appropriate 
benthic  and/or  epifaunal  organisms. 
EPA  and  the  Corps,  in  consultation  with 
the  OSWG.  will  determine  the 
appropriate  sampling  methodologies  for 
marine  birds  and  mammals  based  on 
results  of  the  Physical  Monitoring 
Module  in  Tiers  1  and  2. 

(3)  Tier  3  monitoring  shall  be 
conducted  if  chemical  and/or  biological 
triggers  are  exceeded  in  Tier  2.  This  tier 
involves  the  assessment  of  benthic  body 
burdens  of  contaminants  and  correlation 
with  comparison  of  the  benthic 
communities  inside  and  outside  of  the 
sediment  footprint.  EPA  Region  IX  will 
determine  whether  the  proposed  SF- 
IX3DS  is  a  source  of  significant 
bioaccumiilation  in  the  tissues  of 
benthic  species  collected  at  the 
proposed  SF-DODS  compared  to 
adjacent  unimpacted  areas.  These  data 
will  be  used  to  determine:  the 
continuing  use  of  the  proposed  SF- 
DODS;  the  management  options  to 
further  limit  disposal  times,  quantities 
or  characteristics  of  the  dredged   ~ 
material:  or  the  possible  closure  of  the 
site  after  another  site  is  designated. 

b.  Guidelines  for  site  use  included  in 
the  Site  Management  and  Monitoring 
Plan  are: 

(1)  Use  of  the  site  shall  be  restricted 
to  disposal  of  dredged  sediments  only, 
regulated  under  section  103  of  MPRSA. 

(2)  All  sediments  proposed  for 
dredging  must  be  determined  to  be 
suitable  for  ocean  disposal  by  EPA 
Region  DC  and  the  Corps'  San  Francisco 
District  in  accordance  with  the  1991 
EPA/Corps  Green  Book  and  Region 
Implementation  Manual.  Suitability  for 
ocean  disposal  will  be  determined  after 
review  of  the  results  of  physical, 
chemical  and  biological  testing  of  the 
sediments,  except  those  sediments 
specifically  exempted  under  the 
regulations  (40  CFR  227.13(b)(l,2,3)) 
from  such  testing.  When  the  materisd 
does  not  quahfy  for  an  exemption, 
testing  and  reporting  procedures  shall 
be  conducted  as  described  in 
procedures  approved  by  EPA  Region  DC 
and  the  Corps'  San  Francisco  District. 

(3)  No  dredged  material  will  be 
disposed  at  the  proposed  SF-DODS 
wimout  a  MPRSA  section  103  permit 
issued  by  the  Corps'  San  Francisco 
District,  or  as  authorized  in  a  Corps' 
Civil  Works  project.  All  such  permits  or 
Coips'  Qvil  Worics  projects  are  subject 
to  the  approval  of  EPA  Region  DC.  All 
disposal  operations  shall  be  carried  out 
according  to  special  conditions  and 
other  procedures  set  out  in  the  MPRSA 
section  103  permits  or  specifications  of 
the  Corps'  Qvil  Works  project. 
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(4)  If  the  dredged  material  is  shown  to 
}rm  significant  surface  plumes,  the 
ming  of  disposal  operations  may  be 

1  jstricted  in  any  24-hour  period. 

(5)  The  maxiinimi  allowable  volume 
<  f  disposal  is  6  miUion  cubic  yards  per 

]  ear.  However,  it  is  expected  that  lower 
'  olumes  of  sediment  would  be  disposed 
I  s  a  result  of  either  imsuitabiUty  (as 
(  etermined  by  sediment  tests)  or 
I  election  of  other  disposal  options  such 
I  s  beneficial  use. 

(6)  All  sediments  shall  be  discharged 
:  trithin  a  3,200-foot  radius  circle 

I  entered  at  the  center  coordinates  of  the 
(  isposal  site,  imless  otherwise  directed. 

(7)  There  are  no  restrictions  on  the 

I  ype  of  disposal  equipment  that  can  be 
1  tsed;  however,  it  is  anticipated  that 
1  nost  of  the  dredged  material  will  be 
I  xcavated  with  clamshell  dredges  and 
isposed  from  towed  split-hull  scows  or 
targes;  or  excavated  by  hopper  dredges 
ind  disposed  from  the  hopper  dredge  or 
1  towed  barge. 

(8)  The  U.S.C.G  is  responsible  for 
urveillance  of  vessels  disposing  of 
hedged  material  at  the  site.  As  staff  and 
iquipment  availability  permit.  EPA 
legion  DC.  the  Corps'  San  Francisco 
Xstrict  or  the  U.S.CG  may  provide  an 
m-board  observer,  an  escort,  or  impose 
)ther  requirements  to  confirm  that 
iisposal  occurs  within  the  central 
lumping  zone. 

(9)  The  following  reporting 
«quirements  shall  be  incorporated  into 
dl  MPRSA  section  103  permits  for  use 
)f  the  proposed  SF-DODS: 

(a)  The  permittee  shall  notify  EPA 
legion  DC,  the  (Corps'  San  Francisco 
district  and  the  U.S.C.G  Marine  Safety 
Dffice  in  Alameda  at  least  two  weeks 
>efore  the  start  of  the  disposal  activity. 

(b)  Each  permittee  shall  provide  EPA 
legion  DC,  and  the  Regulatory  Branch  of 
he  Clorps'  San  Francisco  District,  with 
the  following  information  within  30 
days  following  the  end  of  the  disposal 
operation: 

Project  Information:  Project  name; 
permittee;  permit  number  project 
)eginning  and  ending  dates;  project 
description,  including  map  of  area 
dredged,  depth  of  dredging,  side  slopes 
and  tolerance  dredging  (overdredging 
depth);  and  type  of  dredging,  either 
construction  or  maintenance. 

Disposal  Information  (For  each  trip  to 
the  disposal  site):  Date;  hopper  dredge 
or  towing  vessel  and  scow  or  barge 
name,  number  and  owner,  master  of  the 
hopper  dredge  or  towing  vessel; 
capacity  of  disposal  vessel,  hopper 
dredge,  scow  or  barge  (in  cubic  yards 
and  cubic  meters):  voliune  discharged 
(actual  volume,  not  pay  volimie);  a 
certified  plot  of  all  hopper  dredge,  barge 


or  scow  disposal  tracks  once  inside  the 
boundaries  of  the  proposed  SF-DODS, 
including  the  time  and  coordinates  for 
the  begihning  and  ending  of  disposal; 
and  any  unusual  conditions  affecting 
disposal  on  any  trip  (i.e.,  heavy  seas, 
equipment  malfunction,  etc.). 

Post-Dredging  Information:  A  post- 
dredging  hydrc^aphic  survey  compared 
to  a  pre-dredging  hydrograpfaiic  survey 
taken  at  the  dredging  site  shortly  before 
dredging  began;  number  of  disposal 
trips;  total  amoimt  of  dredged  material 
dumped  at  the  proposed  SF-EXDDS  in 
cubic  yards  and  cubic  meters,  and 
dredged  quantity  calculations  necessary 
to  determine  the  extent  of  dredging  at 
the  project  site;  and  if  the  dredged 
materid  is  not  exempt  from  testing,  the 
mass  loading  of  materials  disposed  at 
the  proposed  SF-DODS  should  be 
calculated  based  on  chemical  analyses 
used  to  characterize  the  dredged 
material  before  the  permit  was  issued. 

c.  Monitoring  shall  occur  as  specified 
in  the  SMMP.  If  funds  to  implement  the 
necessary  monitoring  are  not  available, 
disposal  operations  will  not  be  allowed 
to  continue  for  that  time  period.  If 
monitoring  identifies  that  significant 
adverse  impacts  are  occurring  at  or 
beyond  the  site  boimdary,  site  use  or 
designation  can  be  modified  or 
terminated  by  EPA  Region  DC  to  reduce 
adverse  environmental  impacts.  These 
modifications  will  be  governed  by  the 
following  criteria: 

(1)  Exceedance  of  Federal  water 
quality  criteria  after  disposal  within  the 
site  or  beyond  the  proposed  SF-DODS 
boundary  as  specified  in  the  Ocean 
Dtmiping  Regulations  (40  CFR 
227.29(a)). 

(2)  Movement  of  disposed  material 
toward  significant  biological  resource 
areas  or  marine  sanctuaries. 

(3)  Significant  adverse  changes  in  the 
structure  of  the  benthic  community 
outside  the  disposal  site  boundary. 

(4)  Significant  adverse 
bioaccumulation  in  organisms  collected 
from  the  disposal  site  or  areas  adjacent 
to  the  proposed  SF-DODS  boimdary 
compued  to  the  reference  site. 

(5)  Significant  adverse  impacts  upon 
commercial  or  recreational  fisheries 
resources  near  the  site. 

H.  Action 

EPA  Region  DC  has  concluded  that  the 
proposed  SF-DODS  may  appropriately 
be  designated  for  use  over  a  period  of 
50  years  and  not  to  exceed  6  million 
cubic  yards  of  suitable  dredged  material 
per  year.  Designation  of  the  proposed 
SF-DODS  complies  with  the  general  and 
specific  criteria  \ised  for  site  evaluation. 
"Hie  proposed  designation  of  the 
proposed  SF-DODS  as  an  EPA-approved 


Ocean  Ehmiping  Site  is  being  published 
as  proposed  rulemaking.  Management  of 
this  site  will  be  the  responsibility  of  the 
Regional  Administrator  of  EPA  Region 
IX  in  cooperation  with  the  Corps'  South 
Pacific  Division  Engineer  and  Uie  San 
Francisco  District  Engineer,  based  on 
objectives  defined  in  the  Site 
Management  and  Monitoring  Plan  for 
the  proposed  SF-DODS.  This  Site 
Management  and  Monitoring  Plan  will 
be  issued  through  a  separate  Public 
Notice. 

It  should  be  emphasized,  if  an  ocean 
dumping  site  is  designated,  such  a  site 
designation  does  not  constitute  or  imply 
EPA  Region  IX 's  or  the  Corps'  San 
Francisco  District's  approval  of  actual 
ocean  disposal  of  dredged  materials. 
Before  ocean  dumping  of  dredged 
material  at  the  site  may  begin,  EPA 
Region  IX  and  the  Corps'  San  Francisco 
District  must  evaluate  permit 
applications  according  to  EPA's  Ocean 
Dimiping  Criteria.  EPA  Region  IX  or  the 
Ckjrps'  San  Francisco  District  have  the 
right  to  deny  permits  if  either  agency 
determines  that  the  Ocean  Dumping 
Criteria  of  MPRSA  have  not  been  met. 

I.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibihty  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  aaion  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  man  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  CMer 
as  a  major  rule.  (Consequently,  this 
action  does  not  necessitate  preparation 
of  a  Regulatory  Impact  Analysis. 

This  action  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  February  7, 1994. 
Felicia  A.  Marcus, 
Regional  Administzator,  EPA  Repon  DC. 

In  consideration  of  the  foregoing,  part 
228  of  chapter  I  of  title  40  is  amended 
as  set  forth  below. 


PART  228-{AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(70)  to  read  as 
follows: 

§228.12    Delegation  o(  management 
authority  for  ocean  dumping  sites. 

(b)«  •  • 

(70)  Proposed  San  Francisco 
Deepwater  Ocean  Site  (proposed  SF- 
DODS)  Ocean  Dredged  Material 
Disposal  Site — Region  IX. 

Location:  Center  coordinates  of  the  oval- 
shaped  site  are:  37°  39.0'  North 
latitude  byl23"*  29.0'  West  longitude 
(North  American  Datum  from  1983), 
wdth  length  (north-south  axis)  and 
width  (west-east  axis)  dimensions  of 
approximately  4  nautical  miles  (7.5 
kilometers)  and  2.5  nautical  miles  (4.5 
kilometers),  respectively. 

Size:  6.5  square  nautical  miles  (22 
square  kilometers). 

Depth:  8.200  to  9.840  feet  (2.500  to 
3,000  meters). 

Primary  Use:  Ocean  dredged  material 
disposal. 

Period  of  Use:  Continuing  use  over  50 
years  from  date  of  site  designation 
and  not  to  exceed  6  million  cubic 
yards  of  suitable  dredged  material  per 
year,  subject  to  a  detailed  Site 
Management  and  Monitoring  Plan 
(SMMP)  issued  through  a  separate 
Pubhc  Notice. 

Restrictions:  Use  of  the  site  shall  be 
subject  to  management  decisions 
based  on  results  of  monitoring  as 
prescribed  in  the  SMMP,  which  will 
be  issued  through  a  separate  PubUc 
Notice.  Resources  for  implementing 
the  SMMP  must  be  available  in  order 
for  disposal  operations  to  occur. 
Disposal  shall  be  limited  to  dredged 
sediments  that  comply  with  EPA's 
Ocean  Dumping  Regulations.  Disposal 
operations  shall  be  conducted  in 
accordance  with  permit  conditions 
specific  to  each  approved  project. 

*        •        •        •        • 

(PR  Doc.  94-3536  Filed  2-16-94: 8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart21 

[CO  Docket  No.  92-297] 

Domestic  Public  Fixed  Radio  Services; 
Local  Multipoint  Distribution  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Request  for  comments. 


SUMMARY:  The  Commission  requests 
comments  on  whether  it  should 
establish  a  Federal  Advisory  Committee 
to  negotiate  proposed  technical  rules 
governing  the  provision  of  terrestrial 
and  satellite  services  in  the  27.5t29.5 
GHz  frequency  band. 
DATES:  Comments  may  be  filed  on  or 
before  March  21, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  CC  Docket 
92-297,  Federal  Communications 
Commission,  Washington.  IX:  20554. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Susan  Magnotti,  Domestic  Radio 
Branch,  Common  Carrier  Bureau,  (202) 
634-1773. 

SUPPLEMENTARY  INFORMATKM:  The 
commission  hereby  seeks  comment  on 
establishing  an  Advisory  Committee  to 
negotiate  regulations  defining  the 
technical  rules  appropriate  to  sharing 
the  27.5—29.5  GHz  band  by  the 
proposed  Local  Multipoint  Distribution 
Service  and  by  satellite  services.  The 
negotiations  are  to  assist  the 
Commission  in  developing  regulations 
that  will  facilitate  the  shared  use  of  this 
spectrum  by  both  satellite  uplink  and 
terrestrial  point-to-multipoint  service 
providers.  Any  negotiating  committee 
would  be  created  under  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U.S.C.  App.  2,  and  the  Negotiated 
Rulemaking  Act  of  1990  (NRA),  PubUc 
Law  101-648,  November  28. 1990,  and 
would  consist  of  representatives  of  the 
interests  that  will  be  significantly 
affected  by  the  outcome  of  these  rules. 

The  commission  has  proposed  to 
redesignate  the  use  of  the  27.5-29.5  GHz 
band  from  point-to-point  terrestrial 
service  to  point-to-multipoint  service. 
Rulemaking  to  Amend  Part  1  and  Part 
21  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz 
Frequency  Band  and  to  EstabUsh  Rules 
and  Policies  for  Local  Multipoint 
Distribution  Service,  Notice  of  Proposed 
Rulemaking.  8  FCC  Red  557  (1993)  (CX: 
Docket  92-297).  The  band  is  also 
allocated  on  a  coprimary  basis  to  fixed 
satellite  services.  One  licensee. 
CellularVision  of  New  York  (CVNY. 
formerly  Hye  &est  Management.  Inc.). 
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holds  a  regular  license  to  provide 
terrestrial  point-to-multipoint  service  in 
this  band  to  the  New  York  City  Primary 
Metropolitan  Statistical  Area.  Other 
entities  hold  experimental  licenses  to 
test  similar  services  in  other  areas.  As 
discussed  in  the  Second  Notice  of 
Proposed  Rulemaking.  CC  Docket  No. 
92-297.  FCC  94-12.  released 
concurrently  with  this  notice,  some  of 
the  spectrum  in  the  28  GHz  band  may 
be  needed  for  satellite  earth  stations  that 
will  interconnect  with  mobile  satellite 
systems.  Moreover,  the  experimental 
Advanced  Communications  Technology 
Satellite  (ACTS)  launched  by  NASA  in 
1993  is  using  a  portion  of  the  band 
(29.0-29.5  GHz)  for  research  purposes. 
The  satellite  has  a  four-year  life 
expectancy.  Hughes  Space  and 
Communications  Company  has  filed  an 
application  to  provide  service  in  this 
band. 

I.  Regulatory  Negotiation 

Regulatory  negotiation  is  a  technique 
through  which  the  Commiitsion  hopes  to 
develop  better  regulations  that  may  be 
implemented  in  a  less  adversarial 
setting.  Negotiations  are  conducted 
through  an  Advisory  Committee 
chartered  under  FACA.  The  goal  of  the 
Committee  is  to  reach  consensus  on  the 
language  or  substance  of  appropriate 
rules.  Lf  a  consensus  is  reached,  it  is 
used  as  the  basis  of  the  Commission's 
proposal  All  procedural  requirements 
of  the  Administrative  Procedure  Act 
(APA)  and  other  applicable  statutes 
continue  to  apply. 

When  making  a  determination 
regarding  the  suitability  of  a  proceeding 
for  the  negotiated  rulemaking  process, 
the  Conunission  must  consitkr  whether: 

(a)  There  is  a  need  for  the  rules  to  be 
developed; 

(b)  lliere  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rules; 

(c)  There  is  a  reas<»able  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who:  (1)  Can  adequately  represent  the 
identifiable  interests  and  (2)  are  willing 
to  negotiate  in  good  faith  to  reach  a 
consensus  on  the  proposed  rules; 

(d)  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rules  within  a  fixed 
period  of  time; 

(e)  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  final  rules; 

(0  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee,  and 


(g) 
extent 

obUg  itii 

cons<  nsus 

tothi 


and 
Act 


rhe  agency  will,  to  the  maximum 
possible  consistent  with  the  legal 
ions  of  the  agency,  use  the 
sus  of  the  committee  with  respect 
proposed  rules  as  the  basis  for  the 
ruleslproposed  by  the  agency  for  notice 
c  omment.  Negotiated  Rulemaking 
3.  5  U.S.C  583(a). 


C  9C< 


n.  Si  bject  and  Scope  of  Rule  for 
Nego  iated  Rulemaking 

Th !  Commission  is  proposing  that  the 
techi  ical  regulations  to  govern  the 
prov:  sion  of  Local  Multipoint 
Distr  bution  Service  and  fixed  satellite 
use  a  '  the  28  GHz  band  be  developed 
throi]  gh  negotiation.  We  believe  that  the 
selec  ion  criteria  listed  above  are  met 
Tech  lical  rules  are  necessary  to 
estab  ish  under  what  circumstances,  if 
any.  iharing  between  satellite  and 
terrei  trial  uses  is  feasible.  The  parties 
who«  B  interests  are  affected  are 
ideni  ifiable  from  comments  filed  in  this 
proceeding.  These  interests  can  be 
adequately  represented  on  a  committee, 
and  We  believe  that  representatives  ^rill 
act  ii  1  good  faith  to  reach  a  consensus 
on  te  chnical  rules  within  a  set  time 
fram  !.  We  believe  that  the  negotiated 
rulei  taking  process  will  better  use 
publ  c  and  private  resources  than  would 
our  I  squiring  more  iterations  of  written 
comi  lents  will  anr  adequate  record  is 
deve  oped.  We  have  adequate  resources 
to  CC  nmit  to  this  endeavor  and  would 
use  t  le  consensus  report  of  the 
com  aittee  to  develop  proposed 
techj  deal  rules. 

Tl  e  Commission  has  identified  the 
folic  wing  primary  issue  that  should  be 
add]  3ssed  in  the  negotiations  and 
reso  ved  in  the  proposed  rules 
deve  loped  by  the  Committee: 

Wl  at  technical  rules  should  be  adopted  for 
the  L  x:al  Multipoint  Distribution  Service 
and/i  ir  the  fixed  satellite  service  so  as  to 
maxi  nize  the  sharing  of  the  spectrum  among 
thes<  services? 


thM 


If 
is 
uses 


aUe 


Negotiated  Rulemaking  Committee 
to  accommodate  all  proposed 
of  the  band,  we  ask  that  it  proposes 
spedfic  rules  to  effectuate  a  sharing 
plan ,  We  ask  that  it  provide  an  analysis 
of  hi  )w  benefits  of  its  proposed  solution 
out\  'eigh  other  options  for 
accc  mmodating  these  services. 
Spa  ifically.  we  ask  that  it  explain: 

— ^T  le  proper  definition  of  the  product 
m  nrket  and  geographic  market  for  the 
se  rvices  proposed; 

— ^T  le  degree  of  competition  anticipated 
w  thin  the  relevant  market  (including 
th  B  extent  to  which  the  proposed 
s«  rvices  are  expected  to  compete  with 
e:  isting  services); 


— The  degree  to  whidi  new  services  and 
technological  innovations  will  be 
stimulated  by  the  proposed  allocation; 
— ^The  amount  and  nature  of  investment 
in  the  national  telecommunications 
infrastructure  expected  as  a  result  of 
the  use  of  the  band  for  the  particular 
service(s); 
— ^The  kind  and  number  of  jobs  that 
would  be  created  as  a  result  of  the 
licensing  of  particular  services; 
— Any  other  available  data  concerning 
the  economic  growth  expected  to 
result  from  the  allocation  for  the 
particular  service(s). 
Other  issues  may  be  included  by  the 
parties.  All  recommendations  or 
proposed  rules  miist  comply  with 
International  Telecommunication  Union 
treaty  obligations. 

m.  Potential  Interests  and  Participants 

The  Commission  has  identified  the 
folknving  interests  as  those  most  likely 
to  be  significantly  affected  by  the 
proposed  rules: 

(a)  Developers,  manufacturers,  and 
licensees  of  Local  Multipoint 
Distribution  Service; 

(b)  Pending  mobile-satellite 
applicants  in  the  1610-1625.5/2483.5- 
2500  MHz  band  filing  by  the  June  2, 
1991  cutoff  date  for  these  applications; 

(c)  Fixed-satellite  service  appUcants 
and  service  providers. 

The  following  have  tentatively  been 
identified  as  potentially  afiiacted 
interests  should  the  Ccumnissian 
proceed  with  a  negotiated  rulemaking: 
Suite  12  Group.  Bell  Atlantic 
Companies.  Video/Phone  Systems.  Inc., 
Endgate  Company,  Gigahertz  Equipment 
Company,  David  Sarnoff  Research 
Center,  The  University  of  Texas  System. 
NASA,  Ellipsat  Corporation,  MotcHtila 
Satellite  Communications,  Inc. 
Constellation  Communications,  Inc., 
Loral/Qualcomm  Satellite  Service,  Inc.. 
TRW.  Inc..  American  Mobile  Satellite 
Corporation,  Hughes  Space  and 
Communications  Company,  a 
representative  of  pubUc  television  and 
educational  parties  commenting  in  OC 
Docket  92-297,  Comsearch,  Inc.,  and  the 
Domestic  FaciUties  Division,  Common 
Carrier  Bureau,  Federal 
Commimications  Commission. 

IV.  Formation  of  the  N^otiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

Under  FACA,  an  Advisory  Committee 
may  be  established  only  after 
consultation  with  the  General  Services 
Administration  (GSA)  and  the  filing  of 
a  charter  with  Congress.  The 
Commission  will  prepare  a  charter  and 
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initiate  the  requisite  consultation 
process  prior  to  formation  of  the 
Committee  and  the  commencement  of 
negotiations. 

B.  Participants 

The  number  of  participants  in  the 
group  is  estimated  to  be  about  20  and 
should  not  exceed  25.  A  number  larger 
than  this  could  make  it  difficult  to 
conduct  efficient  negotiations.  Each 
interest  will  have  the  opportunity  to  be 
adequately  represented,  although  this 
does  not  necessarily  mean  that  each 
potentially  affected  entity  will  have  its 
own  representative.  Further,  we  must  be 
satisfied  that  the  group,  as  a  whole, 
reflects  a  proper  balance  and  mix  of 
interests.  In  this  respect,  we  are 
especially  interested  in  receiving 
nominations  to  participate  from  public 
interest  advocacy  groups,  users  groups, 
and  educators  and  academics. 

Entities  that  will  be  significantly 
affected  by  the  proposed  rules  and 
which  believe  that  their  interests  will 
not  be  adequately  represented  by  any 
entity  specified  in  paragraph  8  above, 
may  apply  for,  or  nominate  another 
entity  for,  membership  on  the 
Committee.  Each  application  for 
nomination  must  include: 

(a)  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interests  the  entity  will  represent, 

(b)  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interests  the  entity 
proposes  to  represent, 

(c)  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  in  the 
development  of  the  rules  under 
consideration. 

(d)  The  reasons  that  the  entities 
specified  in  paragraph  8  do  not 
adequately  represent  the  interests  of  the 
entity  submitting  the  application  or 
nomination. 

If,  in  response  to  this  Notice,  any 
additional  entities  request  membership 
or  representation  in  the  negotiating 
group,  the  Commission  will  determine 
whether  that  entity  should  be  added  to 
the  group.  The  Commission  will  make 
that  decision  based  on  whether  the 
entity  would  be  substantially  affected  by 
the  rule  and  whether  that  entity  is 
already  adequately  represented  in  the 
negotiating  group. 

C.  Agenda 

If  the  Commission  decides  to  establish 
a  negotiating  committee  and  its  charter 
is  approved,  it  is  anticipated  that  the 
Committee's  first  meeting  will  take 
place  in  March  or  April,  1994,  at  the 
Commission's  ofBces,  Washington,  DC, 
at  a  building,  room,  date,  and  time  that 


will  be  annoimced.  At  this  initial 
meeting,  the  committee  will  complete 
action  on  all  procedural  matters  and 
establish  a  target  date  for  submission  of 
its  recommendations.  We  expect  that 
the  target  date  would  be  no  later  than 
July,  1994.  We  anticipate  a  publication 
of  a  Further  Notice  of  Proposed 
Rulemaking  not  later  than  October, 
1994. 

V.  Negotiation  Procedures 

The  following  procedures  and 
guidelines  will  apply  to  the  Committee, 
if  formed.  These  procediues  may  be 
modified,  however,  after  reviewing  the 
comments  received  in  response  to  this 
Notice  or  during  the  negotiation 
process. 

A.  Facilitator 

The  Commission  will  nominate  a 
person  to  serve  as  a  neutral  facilitator 
for  the  negotiations  of  the  Conunittee, 
subject  to  the  approval  of  the  Committee 
by  consensus.  The  facilitator  will  not  be 
involved  in  the  substantive 
development  of  the  regulations.  The 
facilitator's  roles  are  to:  (1)  Chair 
negotiating  sessions,  (2)  help  the 
negotiation  process  run  smoothly,  (3) 
help  participants  define  and  reach  a 
consensus,  and  (4)  manage  record- 
keeping and  minute-keeping. 

B.  Good  Faith  Negotiations 

Since  participants  must  be  willing  to 
negotiate  in  good  faiUi,  each 
organization— including  the 
Commission — ^must  designate  a 
qualified  individual  to  represent  its 
interests.  Thomas  S.  Tycz.  Deputy  Chief. 
Domestic  Facilities  Division,  Common 
Carrier  Bureau,  will  be  the 
Commission's  representative. 

C.  Meetings  and  Compensation 
Meetings  will  be  held  in  the 

Washington,  DC  area  at  the  convenience 
of  the  Committee.  The  Commission,  if 
requested,  will  provide  tiie  facilities 
needed  to  conduct  the  meetings,  and 
will  provide  the  facilities  needed  to 
conduct  the  meetings,  and  will  provide 
any  necessary  technical  support.  Private 
sector  members  of  the  Committee  will 
serve  without  government 
compensation  or  reimbiirsement  of 
expenses.  Private  sector  members  will 
not  be  special  government  employees 
for  any  purposes  whatsoever. 

D.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  procedures 
for  committee  meetings  that  they 
consider  most  appropriate. 


E.  Consensus 

The  goal  of  the  Committee  is 
consensus.  The  Negotiated  Rulemaking 
Act  defines  consensus  as  unanimous 
conciurence  among  the  represented 
interests,  although  the  Act  permits  the 
Committee  to  agree  to  another  specified 
definition.  In  the  event  the  Committee  is 
unable  to  reach  a  consensus,  the 
Committee  may  include  in  a  report  any 
other  information,  recommendations,  or 
materials  that  the  Committee  considers 
appropriate,  and  any  Committee 
member  may  include  as  an  addendum 
to  the  report  additional  information, 
recommendations,  or  materials.  Parties 
to  the  negotiation  may  withdraw  at  any 
time.  If  this  hapi>ens,  the  remaining 
Committee  members  and  the 
Commission  wrill  evaluate  whether  the 
Committee  should  continue. 

F.  Record  of  Meetings 

Pursuant  to  FACA,  the  Committee 
will  keep  a  record  of  all  committee 
meetings.  This  record  will  be  placed  in 
the  public  docket  for  this  rulemaking 
(CC  Docket  92-297).  The  Commission 
will  aimounce  committee  meetings  in 
the  Federal  Register.  These  meetings 
will  be  open  to  the  public. 

VI.  Conclusion 

The  Commission  requests  public 
comment  on  whether:  (1)  It  should 
establish  a  Federal  Advisory  Committee. 
(2)  it  has  properly  identified  the 
interests  that  are  significantly  affected 
by  the  key  issues  listed  above,  (3)  the 
suggested  committee  membership 
reflects  a  balanced  representation  of 
these  interests,  and  (4)  regulatory 
negotiation  is  appropriate  for  this 
rulemaking. 

Pursuant  to  the  appUcable  procedures 
set  forth  in  section  4(c)  of  the  Negotiated 
Rulemaking  Act  of  1990,  5  U.S.C. 
584(c),  interested  parties  may  file 
comments  and  applications  for  • 

Committee  membership  on  or  before 
March  18, 1994.  Comments  and/or 
applications  should  be  sent  to  the  Office 
of  the  Secretary,  CC  Docket  No.  92-297, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
applications  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  Dockets  Public  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

For  further  infomiation  pertaining  to  the 
establishment  of  the  negotiation  committee 
and  associated  matters,  contact  Susan 
Magnotti,  Domestic  Radio  Branch,  2025  M 
Street,  NW.,  Washington.  DC  20554,  (202) 
634-1773. 


Federal  Communications  Conmii—inp. 

William  F.Ctfoa, 

Acting  Secretary. 

tPR  Doc  94-3772  Filed  2-16-94;  S:4S  am] 

MUMB  OOM  in>4MI 

47CFRPart21 

(CC  Dodwl  Na  «2-«»7.  FCC  94-14 

EstiMisMng  RulM  and  PoliciM  for 
"Local  MuMpoint  Ototribution  Sarvico" 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Second  notice  of  proposed 

rulemaking:  response  to  comments. 

summary:  This  document  addresses 
comments  filed  in  response  to  the 
Commission's  proposal  to  redesignate 
the  28  GHz  frequeacy  band  (27.5-29.5 
GHz)  from  terrestrial  point-to-point 
services,  to  terrestrial  point-to- 
miihipoint  services.  In  this  action,  the 
Commission  modifies  its  prior  proposaL 
In  order  to  (tevelop  raguktians  for  the 
use  of  the  28  GHz  band  that  optimize 
the  public  intetest  benefits  to  tlie 
Nation,  the  Commissian  is  issuing 
concurrently  with  this  document  a 
public  notice  requesting  comments 
regarding  the  establishment  of  a 
Negotiated  Rulemaking  Committee 
(NRMQ.  The  NRMC.  if  established,  will 
develop  tarhniral  regulations  reflecting 
a  consensus  determination  wdwther 
prop<Med  terrestrial  and  satellite  uses 
can  share,  on  a  co-frequeanr  and  co- 
coverage  basis,  the  28  GHz  band.  In  the 
event  that  sharing  is  not  possiUe  for 
some  of  the  prc^msed  uses  ol  the  26  GHz 
band,  parties  wUl  be  requested  to 
provide  detailed  analyses  of  the  costs 
and  benefits  of  the  various  choices 
available  to  the  Commission  for  the  use 
of  tibia  frequency  band.  All  other  issues 
pertaining  to  establishment  of  LMDS 
wiU  await  development  of  frequency 
coordination  and  sharing  criteria  for 
space  and  terrestrial  services  and 
technical  parameters  for  the  service. 
FOR  FURTHED  MFORMAHON  CONTACT: 
Susan  Magnotti.  Common  Carrier 
Bureau,  Domestic  Facilities  Division, 
(202) 634-1773. 

SUFfLEMENTARY  INFORMATION:  This  is  a 
^^nopsis  of  the  Commission's  Second 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  92-297.  adopted  January  19. 
1994.  and  released  Fefaniary  14, 1994. 

The  complete  text  of  the  Second 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Refarenoe  Center  (RocHn  230).  1919 
M  Street,  NW.,  Washingmn.  DC.  and 
also  may  be  purchased  from  the 


Comi  lissioo's  copy  contractor. 
Inten  ational  Trm»crip<ion  Services,  at 
(202)  B57-3800, 1919  M  Street.  NW., 
room  246,  Waahingtoa.  DC  20554. 

Syno  wis  of  Second  Notice  of  Frqpoied 
B^  laUng 

In  tie  NPRM,  58  FR  6400  Oamiary  28, 
1993  ,  the  CcDunissiaB  considered  three 
petiti  ins  for  rulemaking  proposing  a 
redes  gnation  of  the  28  C^IZ  band.  That 
band  currently  is  designated  for  fixed 
point  to-point  and  fixed  satellite  service 
use.  1  found  that  redesignation  of  the 
poinfto-point  and  fixed  satellite  service 
use.  1  found  diat  redesignation  of  the 
pmni  -to-point  use  of  the  bend  to  point- 
to-mi  itipoint  use  could  stimulate 
great  ir  use  of  a  band  that  largely  has 
lain  :  dlow.  However,  the  Commission 
aske<  for  comment  from  satellite 
entit  es  regarding  the  eSact  of 
redeagnation  on  any  proposed  fixed 
satcdlte  use  of  the  bend. 

As  requested  by  the  petitions  for 
nden  laldng  from  Suite  12  and  Video/ 
Phoo  a,  the  Commisstoa  proposed  that 
the  2  )  GHz  band  initially  be  licensed  to 
two  :  000  MHz  blocks  to  two  different 
carrii  irs.  Since  it  appeared  that  video 
servi » initially  would  be  the  primary 
servi »  oSered  in  LMDS,  it  propoeed  to 
divi(  e  eadi  of  the  1000  MHz  bands  into 
50  cl  anneb  of  20  MHz  each.  H  also 
prop  ised  allowing  licensees  to  provide 
a  wi<  e  variety  of  other  services. 

Tb  9  Commission  sought  comment  on 
whel  ler  other  assignment  schemes 
mi^  t  better  meet  its  objectives.  It  gave 
one  ( xample  of  a  difSarent  assignment 
sche  ne.  i.e..  four  blodcs,  two  of  which 
wou  d  have  the  capacity  to  carry  34 
vide  >  channels,  and  two  of  whidi  could 
be  ui  ed  for  smaller  video  Sjrstems  or 
telec  Dmmunications  systems. 

Fii  lally,  the  Commission  requested 
com:  nent  on  whether  a  separate 
assi(  unent  would  be  specifically 
requ  red  to  accommodate  the  proposed 
ite  service  applications  in  the  Ka- 
.  or  whether  adequate  coordination 
_,  criteria  could  be  developed 
:  both  tenestrial  and  fixed 
ite  services  to  operate  compatibly 
in  trie  band.  It  noted  that  the  znuhiceU 
mul  ipoint  configurations  in  the  Suite 
12  p  roposal  envisioned  a  wide  area 
disti  tbuticD  of  services  that  mig^  make 
freqi  lency  sharing  with  other  services 
imp  waifaie. 

6  mments  to  the  Commission's 
Not  X  of  Proposed  Rulemaking 
indi  :ated  that  the  majority  of  interested 
part  es  support  the  Commission's 
finding  of  widespread  interest  in  LMDS. 
Hov  ever,  satelhte  entities  argued  in 
opp  wition  to  LMDS,  saying  that  such 
opei  ations  would  cause  unacceptable 
inte  ference  into  fixed  satellite  services. 


including  feeder  links  supporting 
mobile  satellite  8ervioe~~8ystems. 
Ilw  Commission  stated  that  its 
preference  is  to  accommodate  all 
potential  iisers  of  the  28  GHz  band,  bodi 
terrestrial  and  satellite.  This  outcome 
would  be  in  keeping  with  the 
Commission's  responsibilities  under 
Sections  1  and  7  of  the  Communications 
Act  and  would  provide  consumers  with 
the  myi"""'Tn  number  of  service  dioices 
to  meet  their  needs. 

Section  1  mandates  that  the 
Commissicm  "make  available,  so  £ar  as 
possible,  to  all  the  people  of  the  United 
States  a  rapid,  efficient.  Nation-wide, 
and  world-wide  wire  and  radio 
communications  service  with  adequate 
facilities  at  reasonable  charges  •••''. 
47  U.S.C  151.  Congress  also  requires 
the  Commission,  throu^  Section  7. 47 
U.S.C  157(a).  to  "encourage  the 
provision  of  new  tedmologies  and 
services  to  the  public."  So  important  is 
this  policy.  Cnngrass  has  enjoined  that 
"(alny  person  or  party  (other  than  the 
Commission)  who  opposes  a  new 
technology  or  service  *  *  *  shall  have 
the  burden  to  demonstrate  that  such 
proposal  is  inconsistent  with  the  public 
interest."  It  has  been  the  Commission's 
experience,  in  the  nearly  sixty  years 
since  the  Communications  Act  was 
enacted,  that  accommodating  new 
technology  and  service  proposals  serves 
these  objectives.  The  Commission  stated 
that  in  its  view,  making  the  28  CHz 
band  available  to  all  potential  ^rvice 
providers  vrould  allow  consumers  to 
determine  the  best  use  of  this  spectrum. 
Accommodatijig  all  proposals  would 
result  in  the  avaiUiility  of  maximum 
communications  services  possible  at  the 
lowest  consumer  prices  possible. 

The  Commission  fiirther  stated  diat 
coordination  issiMt  involved  in 
allowing  all  interestBd  parties  to  \i8e  the 
28  GHz  band  are  highly  terhnJcal.  and 
their  solutions  depend  upon  the  specific 
system  design  of  various  proposals  to 
use  the  28  Qiz  band.  Moieovar.  these 
system  designs  and  Hhb  suppoiting 
technologiei  are  still  in  the 
developmeBtal  stage  and  the  course  of 
their  development  could  be  influenced 
by  our  dedaions  in  this  proceeding.  The 
CommiasiaB  believes  diat  the  best  vray 
to  resolve  the  issues  discussed  here 
would  be  to  establish  an  advisory 
committee  to  negotiate  proposed 
regulations  to  govern  this  band.  Issued 
ocHicurrentlj  %^th  this  Second  Notice  of 
Proposed  Rulemaking  is  a  Public  Notice 
requesting  comments  on  the  use  of  a 
Negotiated  Rulemaking  Process  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  5  U.S.C  App.  2.  and  the 
Negotiated  Rulemddng  Act  of  1990, 
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Public  Law  101-648.  Novembw  28. 
1990. 

In  spite  of  parties'  best  eObrts.  sharing 
may  not  be  possible  for  all  proposed 
uses.  The  technology  required  to  permit 
sharing  may  not  yet  be  deveIope<^ 
sharing  efforts  may  result  in 
imacceptable  degradation  of  service  to 
consumers,  or  sharing  tecimiques  may 
be  prohibitively  expensive,  thus  making 
an  otherwise  competitive  service 
imaffordable  to  customers. 

The  prospect  that  (Mily  some  of  the 
proposed  services  can  be  accommodated 
vsrithin  the  28  GHz  band  leaves  the 
Commission  with  the  duty  to  choose 
which  non-shareable  services  should  be 
licensed.  In  order  to  make  these  choices, 
the  Coinmissi<m  requires  a  record  based 
on  issues  pertaining  to  the  overall 
public  interest  in  enabling  only  certain 
of  the  non-shareable  services.  Options 
for  choosing  among  services  include, 
but  are  not  limited  to,  enforcing  a 
particular  modulation  scheme  for  some 
or  all  users;  segmenting  the  band  to 
include  as  many  services  as  p>ossible 
with  less  spectrum  than  parties 
requested;  assigning  all  spectrum  to 
satellite  uses;  or  assigning  all  spectrum 
to  terrestrial  uses. 

In  the  event  the  Negotiated 
Rulemaking  is  unsuccessful  in  reaching 
a  consensus  regarding  proposed 
technical  rules  that  would  accommodate 
the  proposals  before  the  Commission, 
the  Commission  stated  that  it  would 
require  a  record  to  enable  it  to  select  the 
best  choices  among  services  proposed. 
Assuming  the  Commission  ultimately 
must  select  among  service  proposals  for 
the  28  GHz  band,  the  factors  it  will 
employ  to  do  this  will  include: 

(a)  Economic  growth  potential:  Which 
solution  holds  the  greatest  potential  for 
stimulating  lower  prices  and  higher 
demand  for  services,  and  in  what 
product  markets  and  geographic 
markets?  Which  solution  offers 
competition  in  existing  markets,  and 
which  markets?  Which  solution  best 
promotes  increased  efficiencies  in 
spectrum  usage,  and  permits  the  greatest 
number  of  service  providers  to  operate 
commercially  viable  systems?  Which 
solution  best  promotes  the  ofTering  of 
new,  high-quality  and  innovative 
services?  V\^ch  solution  promises  to 
create  the  greatest  number  of  high- 
pajing  jobs,  and  how?  Which  solution 
oiien  the  greatest  potential  for 
maximizing  interconnection  of  U.S. 
telecommunications  services  and 
facilities? 

(b)  Other  public  interest  concerns  that 
may  not  be  readily  calculable  in 
economic  terms:  Which  proposed  plan 
appears  most  likely  to  make  the  most 
services,  of  the  most  valu^le  services. 


available  to  the  broadest  s^ment  of  the 
national  community?  What  are  the 
services,  and  to  whom  would  they  be 
available?  Do  any  of  the  proposals 
promise  needed  services  for  unserved  or 
underserved  areas,  and  if  so,  what 
services,  and  to  which  communities 
would  they  be  made  available?  Are 
particular  services  more  likely  to  be 
valuable  for  educationaU  job  training 
and  employment  applications,  health 
care,  environment^  or  public  safety 
uses?  Do  any  of  the  proposals  serve  our 
goal  of  facilitating  the  develoi»nent  of  a 
National  Information  Infrastructure,  and 
if  so,  how? 

(c)  Timing:  When  are  the  services 
likely  to  beaune  available  and  when  are 
the  benefits  they  promise  likely  to 
materialize?  If  diuerent  benefits  are 
likely  to  be  realized  at  different  times, 
what  are  the  relative  advantages  of  the 
short-term  and  long-term  benefits  of  the 
various  services  proposed?  For  example, 
should  the  Commission  license  a  service 
that  is  likely  to  become  available  in  one 
or  two  years,  but  outlive  its  usefulness 
in  five  to  eight  years,  if  doing  so  would 

[>reclude  licensing  a  service  that  is 
ikely  to  produce  tangible  benefits  only 
after  five  years,  but  which  benefits  may 
be  expected  to  have  long-lasting  impact 
on  economic  growth  and  other  public 
interest  concerns?  What  are  the  likely 
opportunity  costs  of  not  licensing  the 
particular  service  for  operation  in  this 
band?  Are  there  any  contingencies  that 
would  affect  the  likely  offering  of  the 
proposed  services  in  a  timely  manner, 
such  as  market  entry  barriers?  The 
relative  efficiency  of  spectrum  use  and 
reuse  capability  among  service 
providers  may  also  be  a  factor  entering 
into  any  final  decision. 

The  proposed  standards  require 
quantification  on  the  record  in  order  for 
the  Commission  to  make  decisions 
based  on  these  factors.  To  that  end.  it 
requests  that  commenters  provide 
specific,  detailed  information  that 
would  permit  the  Commission  to  base  a 
decision  on  the  public  interest  impact  of 
various  options.  In  particular,  the 
Commission  requires  precise  data  on  the 
exact  natiire  of  services  proposed  to  be 
offered  by  each  applicant,  what  entities 
would  provide  the  services,  the  business 
plans  of  the  service  providers,  and  the 
expected  primary  and  secondary 
benefits  of  the  proposed  services.  , 

Comment  Dates 

Pursuant  to  applicable  procedures  set 
fortii  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  at  a  time  to  be  established  by 
public  notice  if  the  Commission  does 
not  establish  a  Commitiee  or  if  a 


Committee  is  established  but  does  not 
reach  any  consensus.  To  file  formally  in 
this  proceeding,  you  must  file  an 
OTiginal  and  five  copies  of  all  comments, 
reply  comments,  and  supporting 
comments,  ff  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  Comments  and 
r^ly  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Sbeet,  NW.. 
Washington  DC  20554. 

Initial  Regulatory  Flexibility  Analysis 

1.  Reason  for  action.  The  purpose  of 
this  Second  NPRM  is  to  obtain  comment 
on  the  proposed  changes  in  fixed 
terrestrial  and  satellite  service  usage  for 
the  28  GHz  fi«quency  band. 

2.  Objectives.  The  objective  of  this 
proposal  is  to  consider  methods  for 
appropriating  spectrum  in  the  28  GHz 
band  among  existing  and  potential 
service  proponents. 

3.  Legal  basis.  The  authority  for  this 
action  is  the  Administrative  Procedure 
Act,  5  U.S.C.  553;  and  Sections  4(i),  4(j). 
301,  303(r)  of  the  Communications  Act 
of  1934  as  amended,  47  U.S.C  145,  301, 
and  303(r). 

4.  Reporting,  recordkeeping  and  other 
compliance  requirements.  None. 

5.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  these  rules. 
None. 

6.  Description,  potential  impact  and 
number  of  small  entities  involved.  Since 
the  first  NPRM  was  issued,  the 
Commission  has  been  made  aware  of 
numerous  small  entities  interested  m 
manufacturing  and/or  providing 
customer  services  using  a  variety  of  new 
technologies  being  developed  in  the  28 
GHz  band.  The  proposals  contemplated 
herein,  to  the  extent  they  limit  the 
previously  proposed  rule  changes,  could 
impact  these  small  businesses.  The 
impact  on  small  entities  described  in 
the  NPRM  released  January  8, 1993. 
applies  to  this  action  as  well. 

7.  Significant  ahematives.  Since  the 
first  NPRM  was  issued,  the  Commission 
has  been  made  aware  of  other  firms 
researching  the  potential  for  new 
technology  for  video  and  other 
telecommunications  services  in  the  28 
GHz  band.  In  addition,  satellite  entities 
may  offer  alternatives  to  some  services 
that  would  be  offered  in  this  band.  In 
part  due  to  these  ahematives.  the 
Commission  is  taking  the  instant  action. 
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Ordering  Clauses 

Accordingly,  It  is  ordered  That  the 
Second  Notice  of  Proposed  Rulemaking 
is  hereby  adopted; 

It  is  further  ordered  That  a  Public 
Notice  pursuant  to  the  Negotiated 
Rulemaking  Act.  5  U.S.C  Sec.  581. 
SHALL  BE  ISSUED  in  accordance  with 
the  findings  herein: 

/( is  further  ordered  That  the  Secretary 
shall  mail  a  copy  of  this  docimient  to 
the  Chief  Counsel  for  Advocacy.  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  21 

Communications  common  carriers. 
Radio. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  94-3771  Filed  2-16-94;  8:45  am) 

BILUNO  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  94-«,  RM-8410] 

Radio  Broadcasting  Services;  The 
Dalles,  Oregon 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  hied  by  Larson- 
Wynn.  Inc..  seeking  the  allotment  of 
Channel  224C3  to  The  Dalles.  Oregon, 
as  the  commimity's  third  local  FM 
broadcast  service.  Channel  224C3  can  be 
allotted  to  The  Dalles  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  North 
Latitude  45-35—42  and  West  Longitude 
121-10-24. 

DATES:  Conmients  must  be  filed  on  or 
before  April  4, 1994,  and  reply 
comments  on  or  before  April  19, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Elwyn  T.  Wynn,  President, 
Larson-Wynn,  Inc.,  Racho  Station 
KODL-AM,  P.O.  Box  741,  The  Dalles, 
Oregon  97058  (Petitioner). 
FOR  FURTHER  INFORMATION. CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-6,  adopted  January  25, 1994,  and 
released  February  9, 1994.  The  full  text 
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of  tl£s  Commission  decision  is  available 
for  i  ispection  and  copying  during 
non  lal  business  hours  in  the  FCC 
Refe  rence  Center  (room  239),  1919  M 
Str©  (t,  NW.,  Washington,  DC.  The 
com  }lete  text  of  this  decision  may  also 
be  p  irchased  from  the  Commission's 
cop]  contractor.  International 
Trai  scription  Services,  Inc.,  (202)  857- 
380( .  2100  M  Street.  NW..  suite  140. 
Was  lington.  DC  20037. 

Pi  ^visions  of  the  Regulatory 
Flex  bility  Act  of  1980  do  not  apply  to 
jroceeding. 
Wi  imbers  of  the  public  should  note 
from  the  time  a  Notice  of  Proposed 
Making  is  issued  until  the  matter 
longer  subject  to  Commission 
con^deration  or  court  review,  all  ex 
contacts  are  prohibited  in 

proceedings,  such  as  this 
which  involve  channel  allotments. 
7  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

F(  r  information  regarding  proper 
filir  I  procedures  for  comments,  see  47 
CFP  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

R(  idio  broadcasting. 

Fed(  ral  Communications  Commission. 

John  A.  Karousos, 

Acti  ig  Chief,  Allocations  Branch,  Policy  and 

Rult  f  Division,  Mass  Media  Bureau. 

[FR  )oc.  94-3586  Filed  2-16-94;  8:45  ami 

BILU  la  CODE  S712-01-M 


47(;FRPart73 

[MM  Docket  No.  94-7.  RM-8425] 

Tel4  vision  Broadcasting  Services; 
Ea{  e  River.  Wl 

AGE  4CY:  Federal  Communications 

Con  [mission. 

ACT  ON:  Proposed  rule. 


SUM  MARY:  This  docim:ient  requests 
con  ments  on  a  petition  filed  by  Lyle 
Rot  srt  Evans  d/b/a  Eagle  River 
Tell  vision  Company,  proposing  the 
alio  ment  of  UHF  Television  Channel  34 
to  E  igle  River.  Wisconsin,  as  that 
con  munity's  first  local  television 
broi  dcast  service.  Canadian 
con  ;urrence  will  be  requested  for  this 
alia  meat  at  coordinates  45-55-00  and 
89-  L4-42.  Channel  34  can  be  allotted  to 
Eag  e  River  without  a  site  restriction. 
DAT  -S:  Comments  must  be  filed  on  or 
bef<  re  April  4. 1994.  and  reply 
con  ments  on  or  before  April  19. 1994. 
ADO  RESSES:  Federal  Commimications 
Coi  miission,  Washington.  DC  20554.  In 
adc  ition  to  filing  comments  with  the 
FC( '.,  interested  parties  should  serve  the 
pet  tioner,  as  follows:  Lyle  R.  Evans, 


Eagle  River  Television  Company,  1296 
Marian  Lane.  Green  Bay,  Wisconsin 
54304. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-7,  adopted  January  26, 1994,  and 
released  February  9, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
bic,  2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parfe  contact. 

For  information  regarding  proper 
fihng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-3585  Filed  2-16-94;  8:45  am] 

BluJNO  cooE  sria-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1846  and  1852 
RIN  2700-AB41 

Increasing  Contractor  Liability  on 
Research  and  Development  Contracts 

AGENCY:  Office  of  Prociuement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  Public 
Law  102-588,  NASA  has  carried  out  an 
assessment  of  the  allocation  of  risk,  as 
currently  prescribed  by  the  Federal 
Acquisition  Regulation,  between  NASA 
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and  its  contractors  for  research  and 
development  contracts.  This  assessment 
included  publishing  a  concept  paper  in 
the  Federal  Register  (58  FR  16715, 
March  30, 1993)  in  order  to  solicit 
public  and  Federal  comment  on  options 
for  allocating  risk  for  correction  of 
defects  in  materials  and  workmanship 
or  other  failures  to  conform  to  contract 
requirements.  As  a  result  of  pubhc 
comment  and  consistent  with  the 
requirement  of  Pubhc  Law  102-588  to 
initiate  rule  making,  NASA  is  proposing 
certain  changes  to  the  clause,  Inspection 
of  Research  and  Development — Cost 
Reimbursement,  and  the  associated 
prescription. 

Essentially  these  changes,  modified  as 
a  result  of  public  comment  on  the 
concept  paper,  are  made  to  the  current 
FAR  coverage: 

(1)  Allocate  additional  financial  risks 
to  the  contractor; 

(2)  Assign  the  Government  the  burden 
of  proof  when  disallowing  the  costs  of 
correction  or  replacement; 

(3)  Define  "routine"  operations 
clearl}^;  and 

(4)  Prescribe  the  use  of  an  advance 
agreement  to  identify  routine 
operations,  to  the  maximum  extent 
practical. 

DATES:  Comments  are  due  on  or  before 
April  18. 1994. 

ADDRESSES:  Submit  comments  to: 
Headquarters,  NASA.  Washington.  DC 
20546.  ATTN:  CODE  HP/MR.  T.  Deback. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.  Deback.  Prociuement  Pohcy  Division. 
(202) 358-0431. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  proposed  clause,  which  would  be 
used  as  a  substitute  for  the  clause  at 
FAR  52.246-8,  Inspection  of  Research 
and  Development — Cost 
Reimbursement,  for  certain 
procurements,  adds  two  situations 
imder  which  the  Contractor  will  bear 
additional  financial  responsibility  to 
remedy  failures  to  comply  with  the 
requirements  of  this  contract:  (1)  The 
contractor  did  not  apply  best  efforts 
toward  the  accomphshment  of  the 
research  and  development  objectives  of 
the  contract,  and  (2)  the  contractor  did 
not  follow  generally  accepted  industrial 
or  engineering  practices  in  performing 
routine  operations.  The  contractor's 
liabiUty  will  be  limited  to  50  percent  of 
the  cost  to  remedy  the  failure  or  10 
percent  of  the  contract  value  at  the  time 
the  failure  occurred,  whichever  is  less. 
The  proposed  clause  differs  from  the 
standard  FAR  clause  in  paragraphs  (a) 
and  (h).  Current  cost  principles 


preclude  the  allowabihty  of  costs  for 
insurance  to  cover  these  potential  costs. 

If  after  evaluating  public  comments. 
NASA  decides  io  adopt  the  revised 
clause  proposed  herein,  NASA  will  also 
propose  and  appropriate  FAR  revision 
to  cover  the  matter,  as  required  by  FAR 
1.404. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  regulation 
imposes  no  new  burdens  on  the  public 
within  the  ambit  of  the  Paperwork 
Reduction  Act.  as  implemented  at  5  CFR 
part  1320. 

List  of  Subjects  in  48  CFR  Parts  1846 
and  1852 

Government  procuremsnt. 
Deidre  A.  Lee, 

Associate  Administrator  for  Procurement 

1.  The  authority  citation  for  48  CFR 
parts  1846  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.Q  2473(c){l). 
PART  1846-OUAUTY  ASSURANCE 

2.  Subpart  1846.3  is  added  to  read  as 
follows: 

Subpart  1846.3— Contract  Clauses 

1846.308-70    Cost  raimtMiracnwnt  researcti 
and  devetopment  contracts. 

(a)  With  the  prior  approval  of  the 
Procurement  Officer,  the  contracting 
officer  shall  insert  the  clause  at 
1852.246-XX,  Inspection  of  High  Risk 
Research  and  Development — Cost 
Reimbursement,  in  heu  of  the  clause  at 
(FAR)  48  CFR  52.246-8,  in  soUcitaUons 
and  contracts  for  research  and 
development  when  (1)  the  primary 
objective  of  the  contract  is  the  deUvery 
of  end  items  other  than  designs, 
drawings,  or  reports,  (2)  a  cost- 
reimbursement  contract  is 
contemplated,  and  (3)  the  estimated 
value  of  the  contract  is  $50  million  or 
more. 

(b)  In  connection  with  this  clause,  an 
advance  agreement  should  be  included 
in  the  contract  which,  to  the  maximiun 
extent  practicable,  identifies  those 
particular  tasks  and  activities  which  are 
categorized  as  routine  operations,  as 
that  term  is  defined  in  the  clause  at 
1852.246-XX,  and  those  tasks  and 
activities  which  embody  the  contract's 
research  and  development  objectives. 
Routine  operations  include  activities 
such  as  moving  or  packaging  pieces  of 
equipment,  manufacturing  standard 
parts,  or  conducting  standardized  tests. 


Research  and  development  activities 
encompass  tasks,  methods,  or  technical 
approaches  for  which  success  in 
meeting  the  contract  objectives  cannot 
be  reasonably  assured. 

PART  1862-SOLICrrATK)N 
PROVISIONS  AND  CLAUSES 

3.  Section  1852.246-XX  is  added  to 
read  as  follows: 

1852^4e-XX    Inspection  o(  High  Risk 
Research  and  Devetopment— Cost 
Reimbursement 

As  prescribed  in  1846.308-70.  insert 
the  following  clause: 

Inspection  of  High  Ri&k  Research  and 
Development — Cost  Reimbursement  (xxx 
1994) 

(a)  Definitions.  Contractor's  managerial 
personnel,  as  used  in  this  claase,  means  the 
Contracfor's  directors,  ofRcem,  managers, 
superintendents,  or  equivalent 
representatives  who  have  supervision  or 
direction  of — 

(1)  All  or  substantially  all  of  the 
Contractor's  business; 

(2)  All  or  substantially  all  of  the 
Contractors  operation  at  any  one  plant  or 
separate  location  at  which  the  contract  is 
being  performed;  or 

(3;  A  separate  and  complete  major 
industrial  operation  connected  with 
performing  this  contract. 

Routine  operation  means  a  task  or  activity 
which  is  performed  in  accordance  with 
customary  or  regular  procedures  and  for 
which  siKcessful  performance  is  reasonably 
assured.  Routine  operations  may  involve  the 
performance  of  a  service  function  or  the 
bbrication  of  an  item. 

Work,  as  used  in  this  clause,  includes  data 
when  the  contract  does  not  include  the 
Warranty  of  Data  clause. 

(b)  The  Contractor  shall  provide  and 
maintain  an  inspection  system  acceptable  to 
the  Government  covering  the  work  under  this 
contract.  Complete  records  of  all  inspection 
work  performed  by  the  Contractor  shall  be 
maintained  end  made  available  to  the 
Government  during  contract  performance 
and  for  as  long  afterwards  as  the  contract 
require*. 

(c)  The  Govenunent  has  the  right  to  inspect 
and  test  all  work  called  for  by  the  contract. 

to  the  extent  practicable  at  all  places  and 
times,  including  the  period  of  performance, 
and  in  any  event  before  acceptance.  The 
Government  may  also  inspect  the  plant  or 
plants  of  the  Contractor  or  its  subcontractors 
engaged  in  the  contract  performance.  The 
Government  shall  perform  inspections  and 
tests  in  a  manner  that  will  not  unduly  delay 
the  work. 

(d)  If  the  Government  performs  any 
inspection  or  test  on  the  premises  of  the 
Contractor  or  a  subcontractor,  the  Contractor 
shall  furnish  and  shall  require  subcontractors 
to  furnish  all  reasonable  facilities  and 
assistance  for  the  safe  and  convenient 
performance  of  these  duties. 

(e)  Unless  otherwise  provided  in  the 
contract,  the  Government  shall  accept  work 
as  promptly  as  practicable  after  delivery,  and 
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work  shall  be  deemed  accepted  90  days  after 
deliveiy,  unless  accepted  earlier. 

(f)  At  any  time  during  contract 
performance,  but  no  later  than  6  months  (or 
such  other  time  as  may  be  specified  in  the 
contract)  after  acceptance  of  all  of  the  end 
items  (other  than  designs,  drawings,  or 
reports)  to  be  delivered  under  the  contract, 
the  Government  may  require  the  Contractor 
to  replace  or  correct  work  not  meeting 
contract  requirements.  Time  devoted  to  the 
replacement  or  correction  of  such  work  shall 
not  be  included  in  the  computation  of  the 
above  time  period.  Except  as  otherwise 
provided  in  paragraph  (h)  of  this  clause,  the 
cost  of  replacement  or  correction  shall  be 
determined  as  specified  in  the  Allowable 
Cost  and  Payment  clause,  but  not  additional 
fee  shall  be  paid.  The  Contractor  shall  not 
tender  for  acceptance  work  required  to  be 
replaced  or  corrected  without  disclosing  the 
former  requirement  for  replacement  or 
correction,  and,  when  required,  shall  disclose 
the  corrective  action  taken. 

(g)(1)  If  the  Contractor  fail  to  proceed  with 
reasonable  promptness  to  perform 
replacement  or  correction,  the  Government 
may — 

(i)  By  contract  or  otherwise,  perform  the 
replacement  or  correction,  charge  to  the 
Contractor  any  increased  cost,  or  make  an 
equitable  reduction  in  any  fixed  fee  paid  or 
payable  under  the  contract; 

(ii)  Require  delivery  of  any  vmdelivered 
articles  and  shall  have  the  right  to  make  an 
equitable  reduction  in  any  fixed  fee  paid  or 
payable  under  the  contract;  or 

(iii)  Terminate  the  contract  for  default. 

(2)  Failure  to  agree  on  the  amount  of 
increased  cost  to  be  charged  the  Contractor 
or  to  the  reduction  in  fixed  fee  shall  be  a 
dispute. 

(h)(1)  Notwithstanding  paragraphs  (f)  and 
(g)  of  this  clause,  the  Government  may  at  any 
time  require  the  Contractor  to  remedy  by 
correction  or  replacement,  without  cost  to  the 
Government,  any  failure  to  comply  with  the 
requirements  of  this  contract,  if  the  failive  is 
due  to: 

(i)  Fraud,  lack  of  good  faith,  or  willful 
misconduct  on  the  part  of  the  Contractor's 
managerial  personnel; 

(ii)  The  conduct  of  one  or  more  of  the 
Contractor's  employees  selected  or  retained 
by  the  Contractor  after  any  of  the  Contractor's 
managerial  personnel  has  reasonable  grounds 
to  believe  that  the  employee  is  habitually 
careless  or  unqualified; 

(iii)  The  Contractor  not  applying  best 
efforts  toward  the  accomplishment  of  the 
research  and  development  objectives  of  the 
contract  (those  for  which  success  cannot  be 
reasonably  predicted  at  the  time  of  contract 
award);  or 

(iv)  The  Contractor  not  following  generally 
accepted  industrial  or  engineering  practices 
in  performing  routine  operations  as  part  of 
contract  performance. 

(2)  The  contractor's  liability  for  failures 
due  to  causes  listed  in  subparagraphs  (h)(1) 
(iii)  and  (iv)  is  limited  to  the  lesser  of:  (i)  50 
percent  of  the  cost  to  remedy  the  failure,  or 
(ii)  10  percent  of  the  contract  value  at  the 
time  the  failure  occurred. 

(i)  This  clause  shall  apply  in  the  same 
manner  to  a  corrected  or  replacement  end 


item  or  i  omponents  as  to  work  originally 
delivere  1. 
(j)Th<  ( 
liability 
replace  I 
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contract 
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Contractor  has  no  obligation  or 
onder  the  contract  to  correct  or 
rticles  not  meeting  contract 
requiren  ents  at  time  of  delivery,  except  as 
in  this  clause  or  as  may  otherwise 
in  the  contract. 
Un|less  otherwise  provided  in  the 
the  Contractor's  obligations  to 
replace  Government-furnished 
shall  be  governed  by  the  clause 
pertaining  to  Government  property. 


<ri 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  aild  Wildlife  Seivlce 

50CFflPart17 
RIN  101  ^C22 

Endanj  lered  and  Threatened  Wildlife 
and  Flints;  Proposal  To  Ust  the 
BartonjSprlngs  Salamander  as 
Endaneered 


AOENC\t  Fish  and  WildUfe  Service. 
Proposed  rule. 


Interioi 
ACTION 


SUMMAI  lY 


salama  ider 
only  frf  m '. 
Austin 
primarr 


Eliza 
and 


Barton 
DATES 

parties 
1994. 


to  the 

andW 

Street, 


FOR  FU  rrHER 
O'Don  lell 


:  The  Fish  and  Wildlife  Service 
(Serviob)  proposes  to  determine 
endan{  ered  status  for  the  Barton  Springs 
[Eurycea  sosonim],  known 
Barton  Springs  in  21ilker  Park. 
Travis  County,  Texas.  The 
threat  to  this  species  is 
contanfination  of  the  waters  that  feed 
Barton  Springs  due  to  the  potential  for 
catastn  iphic  events  (such  as  petroleum 
or  chei  lical  spills)  and  chronic 
degrad  ition  resulting  from  lu-ban 
activities.  Also  of  concern  are 

s  to  the  salamander's  surface 
habitat|(the  waters  in  Barton  Springs. 

,  and  Simken  Garden  Springs) 
reduced  groundwater  supphes 
resultii  ig  from  increased  groimdwater 
withdr  iwal.  This  proposal,  if  made 

V  ould  implement  Federal 
protect  on  provided  by  the  Act  for  the 
Springs  salamander. 
Comments  from  all  interested 
must  be  received  by  April  18, 
I  ubUc  hearing  requests  must  be 
received  by  April  4, 1994. 

£S:  Comments  and  materials 
conceiving  this  proposal  should  be  sent 
itate  Administrator.  U.S.  Fish 
Idhfe  Service,  611  East  6th 
room  407,  Austin,  Texas  78701. 
Comm  ints  and  materials  received  will 
be  ava  (able  for  pubUc  inspection,  by 
appoii  tment.  during  normal  business 
hoius  1 1  the  above  address. 


INFORMATION  CONTACT: 
.U.S.  Fish  and  Wildlife 


Lisa 


Biologist  (see  ADDRESSES  section)  (512/ 
482-5436). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  proposes  to  Ust  as 
endangered  the  Bulon  Springs 
salamander  (Eurycea  sosonim),  under 
the  authority  of  the  Endangered  Species 
Act  (Act)  of  1973.  as  amended  (16 
U.S.C.  1531  et.  seq.).  The  Barton  Springs 
salamander  is  entirely  aquatic  and 
neotenic.  meaning  it  does  not 
metamorphose  into  a  terrestrial  form 
and  retains  its  bright  red  external  gills 
throughout  Ufe.  Adults  attain  an  average 
length  of  6.35  centimeters  (2.5  inches). 
This  species  is  slender,  with  slightly 
elongate  limbs  and  reduced  eyes.  Dorsal 
coloration  varies  from  pale  purpUsh- 
brown  or  gray  to  yellowish-cream. 
Irregular  spacing  of  dorsal  pigments  and 
pigment  gaps  results  in  a  mottled,  "salt 
and  pepper"  pattern  (Sweet  1978, 
Chippindale  et  al.  1993). 

The  Barton  Springs  salamander  was 
first  collected  from  Barion  Springs  Pool 
in  1946  by  Bryce  Brown  and  Alvin 
Flury  (Chippindale  et  al.  1993,  Texas 
Parks  and  Wildlife  Department  (TPWD) 
1993).  Although  he  did  not  publish  a 
formal  description,  Dr.  Samuel  Sweet 
(University  of  California  at  Santa 
Barbara)  was  the  first  to  recognize  the 
Barton  Springs  salamander  as  distinct 
from  other  central  Texas  Eurycea 
salamanders  based  on  its  restricted 
distribution  and  tmique  morphological 
and  skeletal  characteristics  (such  as  its 
reduced  eyes,  elongate  limbs,  dorsal 
coloration,  and  reduced  niunber  of 
presacral  vertebrae)  (Sweet  1978. 1984). 
Formal  description  of  the  Barton 
Springs  salamander,  based  on  Sweet's 
work  and  genetic  studies  conducted  by 
the  University  of  Texas  and  TPWD 
(TPWD  1989. 1990, 1992),  was 
pubUshed  in  June,  1993  (Chippindale  et 
al.  1993).  An  adult  male,  collected  from 
Barton  Springs  Pool  in  November,  1992, 
was  selected  to  be  the  holotype. 

The  Barton  Springs  salamander  is 
found  near  three  of  four  hydrologically 
connected  spring  outlets  collectively 
knovm  as  Barton  Springs  (Brune  1981). 
These  three  spring  outlets  are  known  as 
Parthenia,  Eliza,  and  Simken  Garden 
springs  and  occiu  in  Zilker  Park,  which 
is  owned  and  operated  by  the  City  of 
Austin.  No  salamanders  have  been 
foimd  at  the  fourth  spring  outlet,  which 
is  in  Barton  Creek  immediately  above 
Barton  Springs  Pool  (Paul  Chippindale 
and  Dr.  David  Hillis.  University  of 
Texas  at  Austin;  Dr.  Andrew  Price. 
TPWD;  Sweet;  pers.  comms..  1993).  The 
area  around  the  main  spring  outlet 
(Parthenia  Springs)  was  impoimded  in 
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the  late  1920's  to  create  Barton  Springs 
Pool.  Flows  from  Eliza  and  Sunken 
Garden  springs  are  also  retained  by 
concrete  structiues,  forming  small  pools 
located  on  either  side  of  Barton  Springs 
Pool.  The  salamander  has  been  observed 
under  gravel  and  small  rocks, 
submerged  leaves,  and  algae;  among 
aquatic  vegetation;  and  buried  in 
organic  debris,  at  depths  of  about  0.1  to 
5  meters  (0.3  to  16  feet)  of  water 
(Chippindale  et  al.  1993.  TPWD  1993). 
It  generally  does  not  occur  on  bare 
limestone  siufaces  or  in  silted  areas  (Dr. 
Charles  Sexton.  Qty  of  Austin, 
Environmental  Conservation  Services 
Department,  impublished  data). 

Hundreds  of  individuals  were 
estimated  to  occur  in  Eliza  Pool  during 
the  1970's  (James  Reddell,  University  of 
Texas  at  Austin,  pers.  comm.  in 
Chippindale  et  al.  1993).  The  numbers 
apparently  declined  over  the  next 
decade.  Fewer  than  a  dozen  and 
occasionally  no  individuals  were 
observed  during  surveys  conducted  in 
Ehza  Pool  between  1987  and  1992 
(Chippindale  et  al.  1993;  TPWD  1993; 
Price,  impubl.  data). 

The  Barton  Springs  salamander  was 
reportedly  abundant  among  the  aquatic 
vegetation  in  the  deep  end  of  Barton 
Springs  Pool  in  1946  (Chippindale  ef  al. 
1993,  TPWD  1993).  Between  1989  and 
1991,  Sexton  {in  litt..  1992)  reported 
finding  salamanders  on  "about  one  out 
of  four  [snorkelingl  dives"  imder  rock 
rubble  immediately  adjacent  to  the  main 
spring  outflows.  On  July  28, 1992.  at 
least  50  salamanders  (Hillis.  pers. 
conun..  1993)  were  foimd  over  an  area 
of  roughly  400  square  meters  (4,300 
square  feet)  near  the  spring  outflows  in 
Barton  Springs  Pool  (TPWD  1993). 
Following  reports  of  a  fish  kill  at  Barton 
Springs  Pool  on  September  28. 1992 
(Austin  American  Statesman.  October  2, 
1992;  Daily  Texan.  October  13. 1992). 
only  10  to  11  salamanders  were 
observed  and  could  only  be  found  in  an 
area  of  about  5  square  meters  (54  square 
feet)  in  the  immeKliate  vicinity  of  the 
Parthenia  Spring  outflows  (Chippindale 
et  al.  1993.  TPWD  1993).  Since  that 
event,  the  salamander  appears  to  be 
recolonizing  Barton  Springs  Pool,  which 
has  been  attributed  to  recent  changes  in 
pool  cleaning  operations  (see  further 
discussion  imder  Factor  A).  At  least  80 
individuals  were  observed  during  a 
November  16. 1992,  siuvey  and  about 
150  individuals  were  seen  on  November 
24, 1992  (Chippindale  et  al.  1993, 
TPWD  1993). 

The  salamander  was  first  observed  at 
Sunken  Garden  Springs  on  January  12, 
1993  (TPWD  1993).  Five  or  fewer 
individuals  have  been  sighted  on  any 
given  visit  to  this  outlet  (Chippindale, 


pers.  comm..  1993).  Biologists  had 
speculated  that  the  salamander  occurred 
at  Sunken  Garden  Springs;  however,  no 
salamanders  were  observed  during 
previous  siuveys  conducted  at  this 
location  between  1987  and  1992.  Low 
water  levels  and  the  presence  of  large 
rocks  and  sediment  in  the  pool 
reportedly  make  searching  for 
salamanders  difficult  at  this  location 
(TPWD  1993). 

The  extent  to  which  the  salamander 
occtus  in  the  aquifer  is  imknown. 
However,  there  is  currently  no  evidence 
indicating  that  the  species'  range 
extends  beyond  the  immediate  vicinity 
of  Barton  Springs.  Surveys  of  other 
spring  outlets  (including  the  spring 
outlet  immediately  above  Barton 
Springs  Pool)  in  the  Barton  Springs 
segment  and  other  portions  of  the 
Edwards  Aquifer  have  failed  to  locate 
additional  populations  (Chippindale  et 
al.  1993;  William  Russell,  speleologist; 
Hilhs;  Price;  Sweet;  pers.  comms., 
1993).  No  other  species  of  Eurycea  is 
known  to  occur  in  this  portion  of  the 
aquifer. 

The  Barton  Springs  salamander's  diet 
is  beheved  to  consist  almost  entirely  of 
amphipods  (Chippindale  et  al.  1993). 
Primaiy  predators  are  beUeved  to  be  fish 
and  crayfish  (Chippindale,  Hillis.  Price, 
pers.  comm..  1993).  Observations  of 
larvae  and  females  with  eggs 
(Chippindale  et  al.  1993)  indicate 
successful  breeding  is  occurring.  The 
species  may  breed  year-roimd 
(Chippindale,  pers.  comm..  1993). 

The  water  that  discharges  at  Barton 
Springs  originates  from  the  Barton 
Springs  segment  of  the  Edwards  Aquifer 
(hereafter  referred  to  as  the  "Barton 
Springs  segment").  The  Barton  Springs 
segment  covers  roughly  400  square 
kilometers  (155  square  miles)  from 
southern  Travis  County  to  northern 
Hays  County.  Texas.  The  approximate 
boundaries  are  the  "bad  water"  line  to 
the  east  (where  dissolved  soUds  are  less 
than  1.000  milUgrams/1  (mg/1)  (1.000 
parts  per  million)  in  the  aquifer,  but 
greater  than  this  to  the  east);  the 
Colorado  River  to  the  north;  the  geologic 
divide  between  contiguous  Edwards 
limestones  overlying  the  aquifer  and  the 
Glen  Rose  limestones  to  the  west;  and 
a  groimdwater  divide  occurring  roughly 
between  the  Onion  Creek  and  Blanco 
River  watersheds  to  the  south.  The  area 
south  of  the  southern  boundary  is 
known  as  the  San  Antonio  segment  of 
the  Edwards  Aquifer  and  drains  toward 
San  Marcos  Springs.  Groundwater 
movement  from  the  San  Antonio 
segment  northward  to  the  Barton 
Springs  segment  is  believed  to  occur 
only  during  extreme  drought  conditions. 
North  of  the  southern  boundary,  the 


water  in  the  aquifer  moves  toward 
Barton  Springs  (Slade  et  al.  1986). 

Barton  Sprmgs  drains  about  391 
square  kilometers  (151  square  miles)  of 
the  Barton  Springs  segment  The 
remaining  10  square  ^lometers  (4 
square  miles)  discharge  at  Cold  and 
Deep  Eddy  Springs  and  are  beUeved  to 
be  hydrologically  distinct  from  the  area 
discharging  to  Barton  Springs.  Cold  and 
Deep  Eddy  Springs  are  recharged  by  Dry 
Creek  and  a  portion  of  Barton  Creek. 
About  96  percent  of  all  springflow  from 
the  aquifer  discharges  throu^  Barton 
Springs.  The  remaining  4  percent  exits 
through  intermittent  springs,  most  of 
which  are  located  in  Barton  Creek 
between  Loop  360  and  Barton  Springs. 
These  springs  flow  only  about  30 
percent  of  the  time  and  discharge  up  to 
170  liters  per  second  (1/s)  (6  cubic  feet 
per  second  (cfs)).  The  long-term  mean 
discharge  from  Barton  Springs  is  about 
1,400  l/s  (50  cfs),  ranging  from  283  1/s 
(10  cfs)  to  4,700  1/s  (166  cfs)  (Slade  et 
al.  1986).  The  mean  water  temperature 
is  20"  C  (68»  F)  (Martyn-Baker  et  al. 
1992). 

The  Barton  Springs  segment  is 
divided  into  two  major  zones,  the 
recharge  zone  and  artesian  zone.  The 
recharge  zone  is  that  portion  of  the 
aquifer  where  Edwards  Umestones  are 
exposed  at  the  surface,  and  covers  the 
western  79  percent  (about  233  square 
kilometers  (90  square  miles))  of  the 
aquifer.  The  artesian  zone  is  confined  by 
an  impermeable  layer  of  Del  Rio  clay 
and  covers  the  eastern  21  percent  of  the 
aquifer.  About  85  percent  of  all  recharge 
is  through  sinkholes,  fractures,  and 
other  openings  in  the  beds  of  six  major 
creeks  that  cross  the  recharge  zone, 
including  (from  north  to  south)  Barton. 
Williamson.  Slaughter,  Bear,  Little  Bear, 
and  Onion  creeks.  The  remaining  1 5 
percent  of  recharge  is  through 
tributaries  and  direct  infiltration 
between  the  creeks  (Slade  et  al.  1986). 

The  watersheds  of  the  six  creeks 
upstream  (west)  of  the  recharge  zone 
span  about  684  square  kilometers  (264 
square  miles).  This  area  is  referred  to  as 
the  contributing  zone  and  includes, 
portions  of  Travis,  Hays,  and  Blanco 
counties.  The  recharge  and  contributing^ 
zones  make  up  the  total  area  that 
provides  water  to  the  aquifer,  which 
equals  about  917  square  kilometers  (354 
square  miles)  (Slade  et  al.  1986). 

Based  on  stream  flow  studies.  Onion 
Creek  and  Barton  Creek  contribute  the 
greatest  percentages  of  total  recharge  to 
the  aquifer  (34  percent  and  28  percent, 
respectively).  Wilhamson,  Slaughter, 
Bear,  and  Little  Bear  creeks  each 
contribute  12  percent  or  less  to  total 
recharge.  Owing  to  the  amount  of 
recharge  contributed  by  Barton  Creek 


and  its  proxiinity  to  Barton  Springs,  this 
creek  has  a  greater  impact  on  the  water 
quality  at  the  springs  than  any  other 
recharge  source  in  the  Barton  Springs 
segnent  (Slade  et  al.  1986). 

The  potential  of  the  Edwards  Aquifer 
to  rapidly  transmit  large  volumes  of 
water  with  little  filtration  makes  it 
highly  susceptible  to  pollution  (Slade  et 
al.  1986).  The  Edwards  Aquifer  is  a 
"karst"  aquifer,  characterized  by 
subsurface  features  such  as  caves, 
sinkholes,  and  other  conduits.  The 
aquifer  is  made  up  of  limestones  that 
have  high  locdUzed  permeabiUty  and 
porosity.  Dissolution  of  calcium 
carbonate  along  faults  and  fractures  in 
the  bedrock  forms  solution  channels 
similar  to  an  undergroimd  network  of 
pipes.  Because  these  subsurface  "pipes" 
are  not  imiformly  distributed, 
groundwater  movement  in  the  aquifer  is 
highly  variable,  being  rapid  in  areas 
where  the  "pipes"  are  large  and 
extensive  and  slow  where  permeability 
and  porosity  are  low.  Transmissivity 
(the  rate  at  which  groundwater  is 
transmitted  through  the  aquifer)  values 
for  the  Barton  Springs  segment  have 
been  estimated  at  0.3  to  4,000  square 
meters  (3  to  47,000  square  feet)  per  day 
and  tend  to  increase  as  one  moves 
northward  toward  the  springs  (Slade  et 
al.  1985). 

Karst  aquifers  are  also  more  prone  to 
pollution  than  other  aquifers  because 
few  materials  (such  as  sand,  gravel,  and 
organic  matter)  are  present  to  filter  out 
pollutants  (U.S.  Environmental 
Protection  Agency  (EPA)  1990). 
Furthermore,  waters  entering  from  the 
surface  receive  little  filtration  from  the 
typically  thin  soils  overlying  the  aquifer 
(Slade  et  al.  1986).  As  a  result, 
increasing  lurban  development  over  the 
area  supplying  recharge  waters  to  the 
Barton  Springs  segment  can  threaten 
water  quality  within  the  aquifer.  The 
Texas  Water  Commission  (TWC)  has 
identified  the  Edwards  Aquifer  as  being 
one  of  the  most  sensitive  aquifers  in 
Texas  to  groundwater  pollution  (TWC 
1989:  Margaret  Hart,  TWC,  in  litt., 
1991). 

The  Barton  Springs  salamander  has 
been  a  Category  2  candidate  species  on 
the  Service's  candidate  notices  of 
review  since  December  30, 1982  (47  FR 
58454;  September  18, 1985-50  FR 
37958;  January  6. 1989-54  FR  554;  and 
November  21. 1991-56  FR  58804), 
meaning  that  information  then  available 
indicated  that  a  proposal  to  determine 
endangered  or  threatened  status  was 
possibly  appropriate,  but  conclusive 
data  on  biological  vulnerabiUty  and 
threats  were  not  then  available  to 
support  such  a  proposal.  Throu^ 
publication  of  the  candidate  notices,  the 


Servic  9  requests  any  additional  status 
infom  ation  that  may  be  available.  On 
Januai  y  22. 1992,  the  Service  received  a 
petiti(  n  from  Dr.  Mark  KiriiLpatrick  and 
Ms.  Bj  rbara  Mahler  to  list  the  Barton 
Sprinj  s  salamander.  The  Service 
evalui  ted  this  petition  and  on 
Novel  iber  25, 1992,  determined  that  the 
petitic  n  presented  information  on 
threat ;  indicating  that  the  requested 
action  may  be  warranted.  A  notice  of 
that  fi  iding  was  published  in  the 
Feder  il  Raster  on  December  11, 1992 
(57  FF  58779).  The  Service  continued 
its  sta'  us  review  of  the  species  and- 
soUcil  )d  information  regarding  the 
status  of  the  salamander.  Although  the 
Federi  d  Register  notice  requested  that 
comments  be  submitted  by  January  11, 
1993.  he  Service  sent  out  numerous 
notific  ation  letters  indicating  that  it 
recogi  ized  additional  time  may  be 
neede  1  and  requesting  that  pertinent 
infom  ation  be  submitted  by  February 
10, 19  }3.  This  proposed  rule  constitutes 
the  fii  al  finding  on  the  petitioned 
action  for  the  Barton  Springs 
salami  inder. 

Sumn  aiy  of  Comments  and 
Recoil  imendations 

The  Service  received  205  letters  frx>m 
indivi  luals  and  agencies  providing 
infom  ation  and  comments  on  the 
petitic  n  and  the  90-day  finding.  Of  the 
letters!  received,  104  were  form  letters 
statin|  opposition  to  listing,  80  were 
other  etters  opposing  listing,  14 
suppa  -ted  listing,  and  7  were  neutral. 
Some  of  the  letters  provided  additional 
new,  substantive  information,  which 
was  c(  nsidered  in  making  a  final 
detera  lination  on  the  petition.  Major 
comm  ants  of  a  similar  nature  or  point 
are  gn  uped  into  a  niunber  of  general 
issues  and  are  presented  and  discussed 
here. 

Issii  9 1:  Several  conunoiters 
requei  ted  that  the  Service  delay  or 
preclu  de  Hsting  the  Barton  Springs 
salam  uder  because  too  little  is  known 
about  he  salamander's  biology, 
incluc  ing  factors  such  as  its  range, 
population  size  and  status,  dietary 
needsj  predators,  longevity, 
repnx  uctive  success,  and  sensitivity  to 
cental  linants  and  other  water  quality 
consti  uents. 

Res  wnse:  The  known  range  of  the 
Bartoi  Springs  salamander  is  based  on 
the  mi  ist  recent  information  available, 
incluc  ing  status  surveys  conducted  by 
the  Ui  iversity  of  Texas  at  Austin  and 
TPWE  pursuant  to  section  6  of  the  Act. 
and  tl  rough  personal  communication 
with  biologists  who  conducted  surveys 
at  othtr  springs  in  central  Texas.  No 
new  u  iformation  was  provided  to 
contra  diet  the  finding  that  the 


salamander  is  endemic  to  the  immediate 
vicinity  of  Barton  Springs.  Regarding 
other  aspects  of  the  species'  biology, 
such  as  its  population  statiis.  the  Act 
requires  a  species  to  be  determined 
endangered  or  threatened  if  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  causes  it  to  qualify  imder  the 
Act's  definition.  Absolute  population 
number  may  not  be  as  significant  in 
determining  whether  a  species  is 
endangered  or  threatened  as  knowledge 
that  the  species'  entire  range  is 
threatened  and  cannot  be  preserved  (see 
Factor  A.  "The  present  or  threatened 
destmction.  modification,  or 
curtailment  of  its  habitat  or  range."  and 
Factor  D,  "The  inadequacy  of  existing 
regulatory  mechanisms").  Although 
there  are  still  biological  questions 
regarding  the  Barton  Springs 
salamander,  the  Service  believes  that 
the  available  scientific  information  is 
sufficient  for  status  determination  and 
strongly  supports  the  need  to  designate 
the  salamander  as  an  endangered 
species.  The  data  that  support  this 
conclusion  are  presented  and  discussed 
in  the  "Sxmimary  of  Factors  A^BCting 
the  Species"  section  of  this  mle, 

Earticularly  imder  Factor  A  (loss  of 
abitat).  Available  information  on  the 
sensitivity  of  the  salamander  and  its 
prey  base  (amphipods)  to  water  quality 
deterioration  is  discussed  under  Factors 
A  and  E  ("Other  natural  or  maimiade 
factors  affecting  its  continued 
existence").  Once  a  species  becomes 
listed  as  threatened  or  endangered, 
section  4(f)  of  the  Act  directs  the  Service 
to  develop  and  implement  a  recovery 
plan  for  that  species.  Recovery  is  the 
process  by  which  the  decline  of  a  listed 
species  is  arrested  or  reversed,  and 
threats  to  its  survival  are  eliminated  or 
neutralized,  so  that  its  long-term 
survival  in  nature  can  be  ensured. 
Further  research  is  very  often  an 
essential  component  of  recovery  plans. 
The  Service  envisions  that  conducting 
research  on  the  salamander's  biology 
and  other  factors,  such  as  those 
mentioned  in  this  comment,  will  be  an 
important  part  of  the  recovery  process 
for  this  species  (see  Avail^le 
Conservation  Measures). 

Issue  2:  Several  individuals 
questioned  the  taxonomic  status  of  the 
salamander,  asserting  that  it  is  still  an 
undescribed  species  and  may  be  part  of 
the  central  Texas  salamander  [Eurycea 
neotenes)  complex 

Response:  Formal  description  of  the 
salamander  as  a  distinct  species  has 
withstood  peer-review  and  was 
published  in  June,  1993  (see  discussion 
in  the  Background  section). 

Issue  3:  Several  commenters  stated 
that  water  quality  data  at  Barton  Springs 
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show  no  demonstrable  deterioration, 
despite  development  immediately 
upstream  from  the  springs,  much  of 
which  occurred  prior  to  implementation 
of  water  qualiW  controls. 

Response:  The  Service  recognizes 
that,  other  than  high  levels  of  fecal- 
group  bacteria  and  turbidity 
immediately  following  storm  events, 
water  quaUty  at  Barton  Springs  is 
considered  to  be  very  good.  However, 
only  about  3  to  4  percent  of  the  recharge 
and  contributing  zones  is  currently 
developed.  As  urban  development  over 
the  recharge  and  contributing  zones 
increases,  the  threat  of  water  quality 
degradation  from  point-source  and  non- 
point-source  pollution  will  increase. 
The  threat  of  increased  urbanization 
over  these  areas  and  impacts  on  water 
quality  in  the  aquifer  and  at  Barton 
Springs  are  discussed  in  Factor  A. 

Issue  4:  Most  commenters  opposed  to 
the  listing  stated  that  existing  State  and 
local  mles  and  regulations  are  adequate 
to  protect  the  sal^ander  and  its  habitat 
from  groundwater  degradation  and 
depletion. 

Response:  This  issue  is  presented  and 
discxissed  in  Factor  D.  The  Service 
recognizes  that  there  are  several  rules 
and  regulations  aimed  at  protecting 
water  quahty  and  quantity  within  the 
aquifer,  and  that  these  mles  and 
regulations  will  provide  some  benefits 
to  the  Barton  Springs  salamander  if 
adequately  enforced.  However,  no 
information  was  presented  to  show  that 
these  existing  mles  and  regulations  will 
ensiu^  long-term  protection  of  water 
quality  and  quantity  at  Barton  Springs 
and  will  be  adequate  to  protect  the 
salamander  and  its  habitat. 
Fmtheimore.  there  are  no  assurances 
that  the  existing  rules  and  regulations 
will  remain  in  place  and  be  enforced. 
Regarding  water  quantity,  the  Barton 
Springs/Edwards  Aquifer  Conservation 
District  (BS/EACD)  has  limited 
enforcement  authority  and  does  not 
regulate  30  to  40  percent  of  the  total 
volume  that  is  pumped  frtim  the  Barton 
Springs  segment. 

Issue  5:  Several  individuals  expressed 
concem  that  listing  the  salamander 
could  impose  restrictions  on  the 
recreational  use  of  Barton  Springs  Pool. 

Response:  This  issue  is  discussed 
under  Factor  B  ("Ovemtilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes").  There  is 
currently  no  evidence  suggesting  that 
swimming  in  Barton  Springs  Pool  will 
adversely  impact  the  Barton  Springs 
salamander.  The  Service  maintains  the 
position  that  if  pool  maintenance 
activities  are  conducted  in  such  a  way 
as  to  avoid  impacting  the  salamander 
and  its  habitat  (such  as  avoiding  the 


application  of  chemicals  and  the  use  of 
high  pressure  fire  hoses  to  clean  areas 
inhabited  by  salamanders),  then 
activities  associated  with  swimming  at 
Barton  Springs  Pool  should  not  disturb 
the  salamander. 

Issue  6:  The  salamander  has  persisted 
despite  past  droughts,  low  springflows. 
and  pollution  events  over  the  aquifer 
and  its  contributing  zone  and  at  Barton 
Springs  (elevated  fecal  coliform  bacteria 
and  turbidity). 

Response:  The  Service  acknowledges 
that  these  events  have  occurred  and  that 
the  frequency  of  such  events  is  likely  to 
increase  with  increasing  development 
over  the  aquifer  and  its  contributing 
zone.  Although  the  salamander  has 
survived  these  past  events,  the  point  at 
which  declining  water  quality  and 
quantity  would  cause  extinction  of  the 
salamander  is  uncertain.  Amphibians  in 
general  are  highly  sensitive  to  changes 
in  water  chemistry,  and  the 
salamander's  restricted  range  makes  it 
especially  vulnerable  to  water  quality 
deterioration.  A  major  pollution  event 
has  the  potential  of  eliminating  the 
entire  species  and/or  its  prey  base. 
Amphipods.  which  comprise  most  of 
the  salamander's  diet,  are  especially 
sensitive  to  water  pollution  (see 
discussion  in  Factor  E). 

Issue  7:  A  few  commenters  stated  that 
the  threat  of  declining  aquifer  levels  is 
not  substantial  at  Barton  Springs  and.  in 
any  event,  no  demonstrable  evidence 
exists  that  lowered  aquifer  levels  will 
cause  a  threat  to  the  continued  existence 
of  the  salamander. 

Response:  This  issue  is  addressed  in 
Factor  A.  Although  the  Service 
recognizes  that  cessation  of  flows  is  not 
likely  at  Barton  Springs  in  the  near 
future,  increased  groundwater 
withdrawal  and  resulting  reduced  flows 
are  expected  due  to  increasing 
urbanization  over  the  aquifer.  Reduced 
aquifer  levels  may  lead  to  the 
encroachment  of  the  "bad  water"  line 
and  increased  concentrations  of 
pollutants  in  the  aquifer. 

Issue  8:  Many  individuals  opposed 
listing  of  the  salamander  on  the  grounds 
that  listing  would  undermine  the 
success  of  the  Balcones  Canyonlands 
Conservation  Plan  (BCCP). 

Response:  The  BCCP  currently 
proposes  to  acquire  land  in  the  Barton 
Creek  watershed,  which  will  provide 
some  benefits  to  the  salamander  by 
preserving  the  natural  integrity  of  the 
landscape  and  positively  contributing  to 
water  quality  in  Barton  Creek  and 
Barton  Springs.  The  BCCP  participants 
are  currently  working  toward  providing 
additional  water  quality  protection  for 
the  Barton  Springs  salamander, 
including  retrofitting  of  existing 


developments  with  non-point-source 
pollution  control  stmctures  and 
protecting  the  aquifer  and  Barton 
Springs  from  catastrophic  pollution 
events  (see  discussion  in  Factor  D). 

Issue  9:  Some  commenters  expressed 
concem  regarding  economic  impacts  of 
listing  the  salamander  and  stated  that 
economic  impacts  should  be 
considered. 

Response:  Under  section  4(b)(1)(A)  of 
the  Act,  the  listing  process  must  be 
based  solely  on  the  best  scientific 
information  available,  and  economic 
considerations  are  not  applicable.  The 
legislative  history  of  the  Act  clearly 
states  the  intent  of  Congress  to  "ensure" 
that  listing  decisions  are  "based  solely 
upon  biological  criteria  and  to  prevent 
non-biological  considerations  from 
affecting  such  decisions"  (H.R.  Conf. 
Rep.  No.  97-835  for  the  1982 
amendments).  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  the  hsting  process, 
the  Service  has  not  addressed  such 
impacts  in  proposing  to  list  this  species. 

Issue  10:  The  Service  received  one 
comment  letter  requesting  that  the 
Barton  Springs  salamander  be 
emergency  listed. 

Response:  In  accordance  with  section 
4(b)(7)  of  the  Act,  a  species  may  be 
listed  as  threatened  or  endangered  on  an 
emergency  basis  if  a  significant  risk  to 
the  well-being  of  the  species  is 
identified.  Although  the  Service  has 
determined  that  multiple  threats  to  the 
salamander  exist  (see  discussion  in 
"Simunary  of  Factors"  section),  the 
Service  is  not  able  to  justify  an 
emergency  determination  since  these 
threats  are  not  of  such  an  immediate 
nature  that  the  delay  during  the  period 
between  this  proposed  mle  and  any 
final  mle  might  pose  a  significant  risk 
to  the  well-being  of  the  species. 

Issue  11:  A  few  commenters 
questioned  the  vaUdity  of  the 
information  and  findings  presented  in 
several  reports  prepared  by  the  U.S. 
Geological  Survey  (USGS)  (including 
Slade  et  al.  1985  and  1986,  Veenhuis 
and  Slade  1990). 

Response:  The  Service  has  reviewed 
the  USGS  reports  used  in  preparation  of 
this  mle  and  has  determined  that  the 
data  were  gathered  and  analyzed  in 
accordance  with  sound  scientific 
principles.  The  Service  accepts  these 
reports  as  valid  and  relevant  scientific 
information  and  accepts  their  findings. 

Issue  12:  A  few  individuals  cited  a 
1922  report  stating  that  elevated  levels 
of  fecal  coUform  bacteria  have  been 
documented  at  Barton  Springs  since 
1922  (T.U.  Taylor,  Austin  City  Water 
Survey,  in  litt.,  1922). 
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Response:  According  to  the  Qty  of 
Austin's  review  of  the  1922  report,  the 
method  used  to  measure  bacterial 
counts  at  the  time  the  report  was 
prepared  is  different  from  that  used 
today,  and  thus  "the  bacterial  counts  are 
not  directly  comparable  to  *  •  * 
current  sampling"  techniques  (Austin 
Librach,  City  of  Austin  Environmental 
Conservation  Ser\'ices  Department,  in 
lift.,  1991).  Elevated  counts  durinc  the 
1920's  may  have  been  due  to  ranching 
activities  or  poor  sanitary  disposal  of 
human  wastes,  as  well  as  natural 
sources  (Librach.  in  litt..  1991). 

Summary  of  Factors  Afiecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  C7R  part  424) 
promulgated  to  implement  the  Usting 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Barton  Springs 
salamander  (Eurycea  sosorum)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
primary  threat  to  the  Barton  Springs 
salamander  is  contamination  of  the 
waters  that  feed  Barton  Springs.  A 
discussion  of  some  potential  effects  of 
contaminants  on  the  salamander  and  its 
prey  base  (amphipods)  is  provided  in 
this  section  and  imder  Factor  D. 
Potential  factors  contributing  to 
contamination  of  this  portion  of  the 
Edwards  Aquifer  are  catastrophic  events 
(such  as  hazardous  material  spills)  and 
chronic  degradation  resulting  from 
urban  activities.  Water  quahty 
degradation  can  result  from  point- 
source  and/or  non-point-source 
pollution.  Point-source  pollution 
originates  from  identifiable  areas,  such 
as  leaking  pipelines.  Non-point-source 
pollution  enters  the  water  supply 
through  diffuse  sources,  such  as  runoff 
from  urban  areas.  The  EPA  (1990)  and 
TVVC  (1989)  have  identified  several 
major  potential  sources  of  groimdwater 
contamination,  including  leaking 
underground  storage  tanks,  pipelines, 
septic  tanks,  and  pesticide  and  fertilizer 
use.  Other  threats  to  the  salamander  are 
disturbances  to  its  surface  habitat  and 
reduced  groundwater  supplies  owing  to 
increased  groundwater  withdrawal. 

Ehie  to  the  Barton  Springs 
salamander's  restricted  range,  one  or 
more  catastrophic  spills  has  the 
potential  to  impact  the  entire  species 
and  its  habitat.  Catastrophic  spills  may 


result  fro  n  leaking  undeigroimd  storage 
tanks,  pi  teline  ruptures,  transportation 
accident: ,  and/or  other  sources.  Spilled 
materials  reported  to  the  TWC  for  Travis 
and  Haya  counties  between  1986  and 
1992  inc  uded  oils,  sewage,  pesticides, 
ammonia ,  sodiimi  hydroxide, 
hydrochl  iric  add,  ferrous  sulfate, 
trichloro(  thane,  and  perchloroethene. 
About  a  1  lird  of  the  spills  involved 
gasoline  tr  diesel  fuel,  most  of  which 
resulted  rem  underground  storage  tank 
leaks  anc  transportation  accidents. 
Leaking  \  nderground  storage  tanks  "are 
considen  d  to  be  one  of  the  most 
significai  it  sources  of  groimdwater 
contamii  ation"  in  Texas  (TWC  1989). 
The  Texi  s  Department  of  Agriculture 
(TDA)  (1  )87)  has  estimated  that 
thousanc  s  of  imderground  storage  tanks 
in  Texas  nay  be  leaking.  According  to 
the  EPA  1990),  "a  growing  problem  of 
substantial  potential  consequences  is 
leakage  t  om  underground  storage  tanks 
and  from  pipelines  leading  to  them 
*  *  *  ga  loline  leakage  has  caused 
severe  he  zardous  difficulties  throughout 
the  natio  i."  The  EPA  (in  TWC  1989)  has 
estimate<  that  at  least  25  percent  of  the 
undergrc  imd  storage  tanks  in  Texas 
"will  ult  mately  be  confirmed  as 
leakers." 

Accon  ing  to  the  TWC  (1989), 
"substan  »s  spilled  on  the  land  surface 
can  be  a  i  erious  threat  if  the  surface  and 
subsur£a(  e  materials  are  sufficiently 
permeab  e  to  permit  downward 
moveme:  it"  and  if  spilled  materials  are 
not  prom  }tly  or  adequately  remediated. 
Transpoi  ation  accidents  involving 
hazardou  s  materials  at  bridge  crossings 
are  of  paj  ticular  concern,  since  creek 
beds  can  transport  spilled  materials 
directly  i  ito  the  aquifer.  For  example,  if 
a  contam  nant  spiU  occurred  at  the  Loop 
360  bridj  e  crossing  over  Barton  Creek, 
less  than  5  kilometers  (3  miles)  south  of 
Barton  S  trings,  the  contaminant  could 
reach  Ba  ton  Springs  within  hours.  The 
Barton  S  trings  Task  Force  report  to  the 
TWC  (Ci^  of  Austin  1991)  states  that 
"the  ma)i  ir  fault  that  creates  the 
discharge  for  Barton  Springs  crosses 
Barton  G  eek  in  the  vicinity  of  Loop  360 
and  appe  irs  to  be  a  significant  point  of 
recharge  Arhich  may  provide  direct 
transmisi  ion,  similar  to  pipe  flow,  to  the 
Springs.'  Loop  360  provides  a  major 
route  for  transportation  of  petroleum 
and  gaso  ine  products  to  service  stations 
in  the  Au  stin  area. 

Oil  pip  eline  ruptures  also  represent  a 
potential  source  of  groundwater 
contamii  ation.  Three  oil  pipelines  run 
roughly  ]  arallel  to  each  other  across  the 
Barton  S  trings  segment  and  its 
contribu  jQg  zone  and  cross  Barton 
Creek  nei  ir  the  Hays/Travis  county  line. 
Two  of  t]  ese  lines  rupturod  within  the 


recharge  zone  during  the  1980's,  about 
13  kilometers  (8  miles)  south  of  Barton 
Springs.  These  two  spills  constitute  the 
largest  spills  reported  from  Hays  and 
Travis  counties  between  1986  and  1992 
(TWC,  unpubl.  data).  The  first  major 
spill  occurred  in  1986.  about  270  meters 
(300  yards)  from  Slaughter  Creek,  when 
an  oil  pipeline  was  severed  during  a 
construction  operation  and  released 
about  366.000  liters  (96,600  gallons)  of 
oil.  The  equipment  necessary  to  contain 
the  spill  was  on-site  at  the  time  the  spill 
occurred  (Russell  1987),  and  about  91 
percent  of  the  spill  was  recovered  (Rose 
1986).  The  second  pipeline  break 
occurred  in  1987  near  the  first  spill  site 
and  released  over  185.000  liters  (49,000 
gallons)  of  oil.  According  to  the  TWC 
database,  more  than  97  percent  of  this 
spill  was  recovered  (TWC,  impubl. 
data).  Although  the  effects  of  these  two 
spills  on  the  Barton  Springs  salamander 
are  unknown,  similar  spills  that  are  not 
immediately  remediated  could 
adversely  impact  the  salamander  and  its 
habitat. 

Peter  Rose  (1986),  a  geologist  who  has 
studied  the  effects  of  pipeline  oil  spills 
on  the  Edwards  Aqmfer,  has  estimated 
that  oil  spills  of  160,000  liters  (42.000 
gallons)  or  more  pose  a  "reasonable 
danger"  of  entering  and  contaminating 
the  Edwards  Aquifer.  "Free  oil  entering 
an  imconfined  aquifer  would  be 
expected  to  spread  and  travel  in  the 
direction  of  water  flow,  emerging 
eventually  at  springs  *  •  ""(Rose 
1986).  Oil  is  highly  toxic  to  aquatic  life 
(Pyastolova  and  Danilova  1987).  A  study 
of  the  effects  of  oil  on  the  sharp-snouted 
frog  (Rana  arvalis)  showed  that  "the 
presence  of  crude  oil  in  an  aquatic 
environment,  even  in  small  amounts 
(0.05  ml/1)  exerts  an  unfavorable 
influence  on  both  embryonic  and  larval 
development"  of  the  fit^,  including 
increased  mortality  and  appearance  of 
deformities  (Pyastolova  and  Danilova 
1987).  Because  of  physiological 
similarities  among  amphibian  larvae, 
the  Barton  Springs  salamander  may 
exhibit  similar  or  possibly  more  severe 
reactions. 

The  conveyance  and  treatment  of 
sewage  in  the  watershed,  particularly  in 
the  recharge  zone,  may  also  result  in  the 
impairment  of  local  water  quality  and 
negative  effects  to  the  Barton  Springs 
salamander.  In  1982.  high  levels  of  fecal 
coliform  bacteria  at  Barton  Springs  were 
attributed  to  a  sewerline  leak  upstream 
from  Barton  Springs  Pool.  While  fecal 
coliform  bacteria  are  believed  to  be 
harmless,  they  may  indicate  the 
presence  of  other  organisms  that  are 
pathogenic  to  aquatic  life  (Slade  et  al. 
1986).  some  of  which  may  pose  a  threat 
to  salamanders  and/or  their  prey  base. 
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The  USGS  has  stated  that  because 
"there  are  many  sewerlines  near  the 
springs,  fecal  coUform  contamination  of 
the  springs  may  be  a  recurring  problem" 
(Slade  et  al.  1986).  There  are  over  145 
kilometers  (90  miles)  of  wastewater 
lines  in  the  recharge  zone  of  the  BArton 
Springs  segment  (Maureen  McReynolds, 
City  of  Austin  Water  and  Wastewater 
Utility,  pers.  comm.,  1993). 

Once  an  aquifer  is  contaminated,  it 
can  be  very  difficult  to  remediate.  TDA 
(1987)  maintains  that  "contaminated 
groundwater  can  be  extremely  difficult 
and  expensive,  and  in  some  cases  even 
impossible,  to  clean  up.  The  only  way 
to  maintain  groundwater  quaUty  is  to 
prevent  contamination  in  the  first 
place."  Regarding  the  effects  of  oil 
pipehne  spills  on  the  Edwards  Aquifer, 
"•  *  •  for  all  practical  purposes,  once 
spilled  oil  has  been  introduced  into  a 
cavernous  carbonate  aquifer,  only  time 
and  nature  can  take  care  of  the  cleanup 
job"  (Rose  1986). 

Major  contaminant  spills  that  are  not 
quickly  remediated  could  enter  the 
aquifer  and  contaminate  the  waters 
feeding  Barton  Springs.  Response  times 
to  hazardous  materials  spills  vary, 
depending  on  several  factors,  including 
detection  capability,  location  and  size  of 
the  spill,  weather  conditions,  whether 
or  not  the  spill  is  reported,  and  the  party 
performing  the  cleanup.  Generally. 
cleanup  is  initiated  within  several  hours 
following  detection  of  a  spill,  but  many 
weeks  may  be  necessary  to  complete  the 
effort.  In  some  cases  In  Travis  County, 
cleanup  of  leaking  storage  tanks  was  not 
initiated  until  two  months  following 
leak  detection  (Phihp  Winsborough, 
TWC,  pers.  comm.,  1993).  In  other 
cases,  such  as  the  oil  pipeline  ruptures 
that  occurred  within  the  recharge  zone, 
cleanup  was  initiated  the  same  day  the 
spill  was  detected  and  completed  the 
following  day. 

Chronic  water  quality  degradation  of 
the  aquifer  resulting  from  increasing 
urban  activities  (including  roadway, 
residential,  commercial,  and  industrial 
development)  may  also  lead  to 
contamination  of  the  waters  feeding 
Barton  Springs  (see  also  discussion 
under  Factor  D).  Because  of  the 
characteristics  of  karst  aquifers 
discussed  in  the  Backgroimd  section. 
Barton  Springs  is  beUeved  to  be 
"heavily  influenced  by  the  quahty  and 
quantity  of  nmoff,"  particularly  in  the 
recharge  zone  (Qty  of  Austin  1991).  A 
report  by  USGS  (Veenhuis  and  Slade 
1990)  on  the  relationship  between 
urbanization  and  surface  water  quahty 
in  several  streams  throughout  the 
Austin  area  (10  of  18  sample  sites  were 
along  streams  in  the  Barton  Springs 
segment  and  its  contributing  zone) 


demonstrates  that  increases  in 
impervious  cover  can  lead  to  large 
increases  in  pollutant  runoff.  This  is 
indicated  in  several  streams  with 
increased  levels  of  suspended  soUds. 
biochemical  oxygen  demand,  total 
organic  carbon,  total  nitrogen,  total 
phosphorus,  fecal-group  bacteria, 
inorganic  trace  elements,  and  synthetic 
compounds.  A  preliminary  review  of 
water  quality  data  for  IS  wells  in  the 
Barton  Springs  segment  also  suggests 
that  increasing  impervious  cover  has 
resulted  in  increased  concentrations  of 
certain  water  quahty  constituents  in  the 
groundwater,  including  total  nitrogen 
and  total  phosphorus  (USGS  1992). 
These  changes  in  groundwater  quality 
may  indicate  future  water  quaUty 
changes  at  Barton  Springs  as 
development  increases  across  the 
recharge  and  contributing  zones. 

Of  the  six  creeks  providing  recharge 
to  Barton  Springs,  Barton  Creek  has 
received  the  most  intense  development. 
The  TWC  has  identified  nutrients,  fecal 
cohform  bacteria,  sediment,  oil,  and 
grease  in  Barton  Creek,  originating  from 
rangeland,  golf  course  runoff,  highway 
construction,  and  highway  runoff 
(Barbara  Britton,  TWC.  in  litt..  1992). 
Increases  in  fecal  coliform  bacteria, 
nutrients  (nitrogen  and  phosphorus), 
turbidity,  and  algal  growth  have  been 
documented  along  Barton  Creek 
between  Highway  71  and  Loop  360  and 
are  primarily  due  to  sewage  effluent 
irrigation  and  construction  activities  in 
this  area  (City  of  Austin  1991;  Librach. 
in  litt..  1990).  Changes  in  the  aquatic 
invertebrate  community  along  this 
portion  of  Barton  Creek  have  also  been 
attributed  to  golf  course  nmoff  (Librach. 
in  litt.,  1990)  and  insecticide  use  (Dr. 
Chris  Durden,  Texas  Memorial  Museum. 
in  litt.,  1991).  These  reported  changes 
are  significant  because  water  quality  at 
Barton  Springs  responds  rapidly  to 
changes  in  the  quality  of  water 
contributed  by  Barton  Creek. 
Groundwater  originating  from  Barton 
Creek  remains  in  the  aquifer  for  short 
periods  before  discharging  at  the 
springs.  Thus,  there  is  Uttle  time  for 
dilution  or  chemical  breakdown  of 
pollutants  before  discharging  at  Barton 
Springs  (Slade  et  al.  1986). 

Existing  land  use  in  the  recharge  and 
contributing  zones  has  resulted  in 
recurring  fecal-group  bacteria 
contamination  and  high  turbidity  (a 
measure  of  suspended  solids  or 
sediment)  at  Barton  Springs  (Slade  et  al. 
1986).  Data  suggest  that  bacteria  and 
turbidity  at  Barton  Springs  increase 
significantly  during  storm  events. 
Stormwater  nmoff  has  been  identified 
as  the  major  source  of  fecal  cohform 
pollution  at  Barton  Springs  (City  of 


Austin  1991).  The  level  of  nitrates  at 
Barton  Springs  has  also  increased 
sUghtly  from  about  1.0  mg/1  (measured 
as  nitrate  nitrogen)  prior  to  1955  to  the 
cxirrent  level  of  about  1.5  mg/1  (Slade  et 
al.  1986).  Increased  nutrients  may 
promote  the  growth  of  bacteria,  algae, 
and  nuisance  aquatic  plants  (Slade  et  al. 
1986),  which  could  reduce  the  dissolved 
oxygen  available  to  the  salamander.  In 
Barton  Springs  Pool,  the  routine 
cleaning  pro^dure  necessary  to  remove 
algal  growth  may  itself  adversely  impact 
the  salamander  and  its  habitat  (see 
further  discussion  later  in  this  section). 

High  turbidity  at  Barton  Springs  has 
been  attributed  to  construction  activity 
in  the  Barton  Springs  segment  (Slade  et 
al.  1986.  aty  of  Austin  1991).  Sources 
of  turbidity  are  beUeved  to  be 
"primarily  hmited  to  126  square  miles 
(326  square  kilometers]  of  the  Barton 
Creek  and  immediately  adjacent 
watersheds  in  the  recharge  zone"  (City 
of  Austin  1991).  Sediments  have  been 
observed  emanating  directly  from  the 
spring  outlets  in  Barton  Springs  Pool 
(Doyle  Mosier,  LCRA;  Debbie  Dorsey. 
aty  of  Austin  Parks  and  Recreation 
Department;  pers.  comms..  1993). 
Potential  problems  resulting  from 
increased  sediment  loads  include  (1) 
reduction  of  the  salamander's  habitat  by 
covering  substrates  on  which 
salamanders,  their  prey,  and/or  certain 
aquatic  plants  occur;  (2)  clogging  of  the 
salamander's  gills,  causing  asphyxiation 
(Garton  1977),  and  smothering  of  eggs; 
(3)  filling  and  blocking  of  underground 
conduits,  restricting  groundwater 
availabiUty  and  movement;  and  (4) 
exposure  of  aquatic  Ufe  to  certain  heavy 
metals  and  other  toxins  that  readily 
bind  to  sediments.  Contaminants  that 
adsorb  to  the  surface  of  sediments  may 
be  transported  through  the  aquifer  and 
later  be  released  back  into  the  water 
column. 

Aside  from  high  levels  of  fecal-group 
bacteria  and  turbidity  immediately 
following  storm  events,  the  water 
quality  at  Barton  Springs  is  considered 
to  be  very  good  (Slade  et  al.  1986,  Qty 
of  Austin  1991).  However,  only  about  3 
to  4  percent  of  the  recharge  and 
contributing  zones  is  ciirrently 
developed  (USGS  1992),  and  both  of 
these  areas  are  under  increasing 
pressure  from  urbanization  (Qty  of 
Austin  1988,  Veenhuis  and  Slade  1990). 
The  City  of  Austin  has  projected  that  the 
Austin  metropolitan  area  will  support  a 
population  of  about  1.9  milUon  by  the 
year  2020,  up  from  577,000  in  1982 
(City  of  Austin  Planning  Department,  in 
Veenhuis  and  Slade  1990).  Further 
development  or  urbanization  in  the 
recharge  and  contributing  zones  of  the 
Barton  Springs  segment  is  hkely  to 
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increase  the  chance  of  a  major  pollution 
event  as  well  as  chronic  water  quality 
decline  in  this  area  and  thus  increase 
the  levels  of  pollutants  reaching  Barton 
Creek,  other  creeks  serving  as  recharge 
paths,  and  Barton  Springs  (see  also 
discussion  xinder  Factor  D).  The  USGS 
(1992)  has  stated  that  "much 
development  is  projected  for  the  source 
area  of  Barton  Springs  •  •  *.  [Thus] 
changes  in  water  quality  of  Barton 
Springs  *  *  *  [are]  possible  in  the  near 
future." 

Water  quality  is  highly  variable 
throughout  the  Barton  Springs  segment 
and  waters  flowing  from  Barton  Springs 
represent  a  mixture  of  these  waters, 
originating  primarily  from  the  six 
streams  crossing  the  recharge  zone. 
Although  much  development  has 
occurred  along  Barton  Creek  near  Barton 
Springs,  these  waters  are  diluted  by 
recharge  waters  from  less  developed 
watersheds,  such  as  Onion  Creek.  Little 
development  has  occurred  along  Onion 
Creek,  which,  although  farthest  from  the 
springs,  contributes  about  34  percent  of 
the  recharge  waters  (Slade  et  al.  1986). 
According  to  the  Capital  Area  Planning 
Council  (CAPCO),  Hays  County 
experienced  "tremendous  growth"  in 
the  1980'8  and  has  the  second  highest 
growth  rate  in  the  10-county  CAPCO 
region.  Dripping  Springs,  which  is 
located  in  the  contributing  zone 
between  Onion  Creek  and  Barton  Creek, 
"will  likely  continue  to  experience  a 
high  rate  of  growth  as  development 
continues  along  U.S.  290  from  the  Oak 
Hill  area  westward"  (CAPCO  1990).  As 
development  across  these  watersheds 
increases,  the  ability  of  the  aquifer  to 
dilute  pollutants  will  continue  to 
decrease.  This  decreased  ability  wiHf 
likely  be  further  compounded  by 
increased  pumping  and/or  drought 
conditions. 

Another  threat  to  the  salamander  is 
the  degradation  of  its  surface  habitat, 
particularly  at  Barton  Springs  Pool  and 
Eliza  Pool.  Following  reports  of  a  fish 
kill  in  Barton  Springs  Pool  on 
September  28, 1992  (Austin  American 
Statesman,  October  2, 1992;  Daily 
Texan.  October  13, 1992),  the 
salamander's  surface  range  contracted 
from  about  a  400  square  meter  (4,300 
square  foot)  area  to  about  a  5  square 
meter  (50  square  foot)  area  immediately 
around  the  outflow  of  the  spring  (see 
discussion  in  Background).  The  fish  kill 
has  been  attributed  to  the  improper 
application  of  chlorine  used  to  clean 
Barton  Springs  Pool  (Chippindale  et  al. 
1993.  TPWD  1993).  Previous  fish  kills, 
although  rare  events,  have  also  occurred 
at  Barton  Springs  Pool  (Robert  Sapronyi, 
City  of  Austin  Parks  and  Recreation 
Department,  pers.  comm.,  1992).  Other 


cleanj  ag  procedures  and  park 
opera  ions  that  may  have  had  adverse 
impac  ts  on  the  salamander  and  its 
surfaoe  habitat  include  lowering  the 
water  levels  in  Barton  Springs  Pool  and 
Eliza  Pool  for  cleaning,  use  of  high 
pressure  fire  hoses  in  areas  where 
salamanders  are  foimd,  and  removal  of 
aquatic  vegetation  from  Eliza  Pool. 
Runoff  from  the  area  above  Eliza  Pool, 
whicl  includes  a  maintenance  area  and 
conce  >sion  stand  for  the  Zilker  Eagle 
train,  [nay  also  have  contributed  to  the 
declii  e  in  numbers  of  salamanders 
foimc  at  this  location. 

Fol  owing  the  September  28  fish  kill, 
the  C  ty  of  Austin  discontinued  the  use 
of  chl  )rine  to  clean  Barton  Springs  Pool 
and  E  iza  Pool.  The  City  of  Austin  is 
contij  uing  to  revise  its  pool 
maim  snance  practices  in  order  to 
prote(  t  the  salamander  and  its  habitat, 
as  we  1  as  maintain  a  safe  environment 
for  sv  immers  (Camilla  Bamett,  City  of 
Austi  1,  in  Utt..  1993).  Cleaning  practices 
at  Eli:  a  Pool  and  other  park  operations 
near  t  lis  pool  are  also  being 
reeva  uated. 

An^  tther  change  that  has  been 
obser  ^ed  at  Barton  Springs  is  the  loss  of 
aquat  c  vascular  plants  in  Barton 
Sprin  ;s  Pool,  where  salamanders  were 
repor  edly  abundant  in  1946.  The  plants 
disap  >eared  during  the  late  1980's 
(Chip  lindale  et  al.  1993).  The  cause  of 
the  d  {appearance  is  unknown  and  may 
be  du  3  to  changes  in  water  quaUty 
origii  ating  upstream  (such  as  increased 
tiubi(  ity),  certain  pool  maintenance 
opera  ions,  and/or  other  factors.  Aquatic 
plant! ',  are  important  because  they 
provi  le  cover  where  salamandera  can 
hide  rom  predators.  Amphipods  and 
other  invertebrates  that  form  the  diet  of 
salan  anders  also  depend  on  aquatic 
veget  ition  (Hillis  and  Chippindale 
1992; 

Re<  uced  water  levels  in  the  Barton 
Sprin  ;s  segment  could  also  adversely 
impact  the  Barton  Springs  salamander. 
The  wolume  of  springflow  is  self- 
regul  ited  by  the  level  of  water  in  the 
aquif  ir.  Discharge  decreases  as  water 
stora  e  in  the  aquifer  drops,  which 
histo  ically  has  been  due  primarily  to 
the  h  ck  of  recharging  rains  rather  than 
groui  dwater  withdrawal  for  pubUc 
consi  mption  (Slade  et  al.  1986). 
Redu  ;ed  aquifer  levels  may  lead  to  the 
move  ment  of  water  with  high  levels  of 
total  I  iissolved  solids  from  the  "bad 
watei "  zone  to  the  freshwater  zone  of 
the  B  uton  Springs  segment,  including 
Barto  [1  Springs  (Slade  et  al.  1986).  The 
incre  ised  concentration  of  dissolved 
solid  1  resulting  from  this  encroachment 
of  "b  id  water"  could  have  negative 
impa  :ts  on  the  plants  and  animals 
assoc  iated  with  Barton  Springs. 


Reduced  groundwater  levels  would  also 
increase  ^e  concentration  of  pollutants 
in  the  aquifer. 

The  potential  for  "bad  water" 
encroachment  is  increased  with  (a) 
pimipage  of  the  aquifer  and  (b)  extended 
low  recharge  or  low  flow  conditions 
(Slade  et  al.  1986).  Barton  Springs  lies 
near  the  "bad  water"  line.  Under  low 
flow  conditions.  Barton  Springs  and  a 
well  near  the  "bad  water"  line  (YD-58- 
50-216)  show  increased  dissolved  solid 
concentrations,  particularly  sodium  and 
chloride,  indicating  that  some 
encroachment  of  "bad  water"  has 
occurred  at  Barton  Springs  in  the  past 
(Slade  et  al.  1986). 

According  to  the  Barton  Springs/ 
Edwards  Aquifer  Conservation  District 
(BS/EACD)  (1990),  pumpage  from  the 
aquifer  has  increased  in  recent  years, 
resulting  in  decreased  discharges  fit>m 
Barton  Springs.  The  USGS  has  stated 
that  groundwater  withdrawal  in  the  area 
is  expected  to  increase  because  of 
further  urbanization  in  outlying  areas  of 
Austin.  Currently,  discharge  from  the 
Barton  Springs  segment  (withdrawal 
plus  springflow)  is  roughly  equal  to 
recharge.  Thus,  an  increase  in 
groundwater  withdrawal  is  likely  to 
cause  a  decrease  in  the  quantity  of  water 
in  the  aquifer  and  discharge  from  Barton 
Springs  (Slade  et  al.  1986).  Based  on  the 
current  population  projection,  water 
demands  could  almost  double  by  the 
year  2000  (from  about  470  hectare- 
meters/year  (3,800  acre-feet/year)  in 
1982  to  about  760  hectare-meters/year 
(6,200  acre-feet/year))  (Slade  et  al. 
1986). 

B.  Overutilization  for  commercial^ 
recreational,  scientific,  or  educational 
purposes.  No  threat  frt)m  overutilization 
of  this  species  is  known  to  exist  at  this 
time.  Several  citizens  have  expressed 
concern  over  impacts  to  the  salamander 
bom  recreational  use  of  Barton  Springs 
Pool  for  swimming.  However,  no 
evidence  exists  to  indicate  that 
swimming  in  Barton  Springs  Pool  poses 
a  threat  to  the  salamander  population. 
Provided  that  pool  maintenance 
Activities  do  not  adversely  impact  the 
salamander  and  its  habitat  (see 
discussion  under  Factor  A],  swimming 
at  Barton  Springs  Pool  is  not  likely  to 
disturb  the  salamander. 

C.  Disease  or predation.  Certain 
naturally  occxuring  populations  as  well 
as  captive  individuals  of  Eurycea 
neotenes  have  shown  symptoms  of 
redleg,  a  bacterial  {Aeromonas  sp.) 
infection  (Sweet  1978).  The  Barton 
Springs  salamander  may  also  be 
susceptible  to  this  disease,  although  no 
diseases  or  parasites  of  the  Barton 
Springs  salamander  have  been  reported. 
Primary  predators  of  the  Barton  Springs 
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salamander  are  believed  to  be  fish  and 
crayfish;  however,  no  information  exists 
to  indicate  that  predation  poses  a  major 
threat  to  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  existing 
rules  or  regulations  specifically  require 
protection  of  the  Barton  Springs 
salamander  or  its  habitat.  The 
salamander  is  not  included  on  the 
TPWD's  hst  of  threatened  and 
endangered  species,  and  thus  the 
species  is  not  afi^orded  protection  by 
that  agency.  Several  individuals  who 
provided  conunents  on  the  90-day 
finding  stated  that  existing  state  and 
local  regulations  are  sufficient  to 
mitigate  potential  water  quality  threats 
resulting  from  development  activities  in 
the  Barton  Springs  segment  and 
contributing  zone.  However,  while  there 
are  many  existing  rules  and  regulations 
in  place  that  will  likely  contribute 
positively  to  water  quality  and  quantity, 
there  are  no  assurances  that  they  are 
adequate  to  protect  the  salamander  and 
its  habitat.  Furthermore,  whether  the 
existing  rules  and  regulations  can 
provide  long-term  protection  of  the 
quality  and  quantity  of  the  water3 
feeding  Barton  Springs  is  unknown. 

There  are  few  measures  in  place  to 
prevent  the  risk  of  hazardous  material 
spills  across  the  recharge  and 
contributing  zones.  No  regulations 
prohibit  the  transportation  of  hazardous 
materials  across  the  Barton  Springs 
segment  (Tom  Word,  Texas  Department 
of  Transportation  (TxDOT).  pers. 
comm.,  1993),  and  few  existing  roads 
have  water  quality  control  structures 
(such  as  hazardous  materials  traps, 
sediment  basins,  and  filters)  to  protect 
against  non-point-source  pollution  and 
chemical  spills  (Shyra  Darr,  Travis 
County  PubUc  Improvements  and 
Transportation  Department  (PITD),  in 
lift..  1993;  Bamett,  in  Utt..  1993;  Roland 
Gamble.  TxDOT.  in  litt.,  1993).  Travis 
Coimty  and  TxDOT  have  agreed  to 
install  water  quality  devices  on  new 
State  and  county  roadway  construction 
projects  in  the  recharge  zone  (Bamett.  in 
Utt.,  1993;  David  Pimentel.  PITD,  in  Utt.. 
1993;  Gamble,  in  Utt..  1993).  However, 
no  program  is  currently  in  place  to 
retrofit  these  water  quality  control 
structures  on  existing  roadways  in  the 
Barton  Springs  segment  (Bamett,  in  Utt.. 
1993).  In  addition,  the  effectiveness  of 
.  these  water  quality  control  structures 
has  not  yet  been  determined  (Gamble,  in 
Utt..  1993). 

The  major  regulations  affecting  water 
quality  in  the  Barton  Springs  segment 
include  the  Edwards  Rules  (31  Texas 
Administrative  Code,  Chapter  313), 
which  are  promulgated  and  enforced  by 
the  TWC,  and  the  Qty  of  Austin's  water 


quality  protective  ordinances 
(Williamson  Creek  Ordinance  (1980), 
Barton  Creek  Watershed  Ordinance 
(1981),  Lower  Watersheds  Ordinance 
(1981),  Comprehensive  Watersheds 
Ordinance  (1986),  "Composite 
Ordinance"  (1991).  and  Uie  "Save  Our 
Springs"  ("SOS")  Ordinance  (1992)). 
These  ordinances  are  only  implemented 
within  Austin's  city  limits  and  five-mile 
extra-territorial  jurisdiction,  which  is 
about  a  third  of  the  entire  area  afliecting 
Barton  Springs.  Each  ordinance 
includes  impervious  cover  limitations, 
development  setbacks  from  water 
quality  zones,  erosion  control  measures, 
restricted  or  prohibited  development  on 
steep  slopes,  and  other  water  quality 
protective  measures.  However,  none  of 
the  ordinances  include  retrofit 
provisions  for  existing  developments  or 
land  use  regulations  (Bamett.  in  Utt.. 
1993).  Furthermore,  the  ordinances  can 
be  rendered  ineffective  by  variance 
provisions  and  exemptions.  The  SOS 
Ordinance  requires  greater  impervious 
cover  limitations,  further  development 
restrictions  in  the  water  quality  zones  of 
Barton  Creek,  and  limitations  of 
exemptions  from  the  ordinance 
provisions,  and  will  attempt  to  reduce 
the  risk  of  accidental  contamination 
(Bamett.  in  Utt.,  1993). 

The  Edwards  Rules  regulate 
construction-related  activities  on  the 
recharge  zone  that  may  "alter  or  disturb 
the  topographic,  geologic,  or  existing 
recharge  characteristics  of  a  site"  as  well 
as  any  other  activity  "which  may  pose 
a  potential  for  contaminating  the 
Edwards  Aquifer,"  including  sewage 
collection  systems  and  hazardous 
materials  storage  tanks.  The  Edwards 
Rules  regulate  construction  activities 
through  review  of  Water  Pollution 
Abatement  Plans  (WPAPs).  The  WPAPs 
do  not  require  site-specific  water  quality 
performance  standards  for 
developments  over  the  recharge  zone 
nor  do  they  address  land  use, 
impervious  cover  limitations,  or 
retrofitting  for  developments  existing 
prior  to  the  implementation  of  the 
Rules.  (Travis  County  was  not 
incorporated  into  the  Rules  until  March, 
1990;  Hays  County  was  incorporated  in 
1984.)  The  WPAPs  also  do  not  regulate 
development  activities  in  the  aquifer's 
contributing  zone.  As  yet,  the  Edwards 
Rules  do  not  include  a  comprehensive 
plan  to  address  the  effects  of  cumulative 
impacts  on  water  quality  in  the  aquifer. 

The  long-term  success  of  the 
watershed  ordinances  and  the  Edwards 
Rules  in  protecting  water  quality  is 
imknown.  Based  on  the  water  quality 
data  and  changes  observed  in  Barton 
Creek  (see  discussion  under  Factor  A), 
some  level  of  water  quality  degradation 


in  this  area  has  already  occurred  (Qty 
of  Austin  1991;  Librach,  in  Utt.,  1990). 
Even  if  the  Edwards  Rules  and  the 
watershed  ordinances  are  determined  to 
be  effective  at  protecting  water  quality, 
about  50  percent  of  the  area  (most  of 
which  occiu^  in  Hays  Coimty)  affecting 
the  waters  of  the  aquifer  and  Barton 
Springs  is  not  covered  oy  these  Qty  and 
State  mles  and  regulations.  Hays  County 
recently  filed  a  lawsuit  against  the  City 
of  Austin  to  remove  Hays  County  from 
the  city's  extra-territorial  jurisdiction, 
which  would  further  reduce  the  area 
covered  by  the  watershed  ordinances. 

Furthermore,  there  is  no  guarantee 
that  the  SOS  Ordinance  or  any  of  the 
preceding  ordinances  will  remain  in 
effect.  A  lawsuit  has  been  filed  to 
invahdate  the  SOS  Ordinance.  Several 
bills  have  also  been  proposed  in  the 
Texas  Legislature  aimed  at  restricting 
local  environmental  regulatory  powers, 
and  could  prevent  the  City  of  Austin 
and  other  local  governments  from 
implementing  water  quality  protection 
ordinances  such  as  the  SOS  ordinance. 

The  Balcones  Canyonlands 
Conservation  Plan  (BCCP)  is  being 
developed  for  Travis  County  to  obtain  a 
section  10(a)(1)(B)  permit  allowing 
incidental  taking  of  certain  endangered 
species.  Parties  involved  in  the 
preparation  of  the  BCCP  are  TPWD,  City 
of  Austin,  Travis  County,  and  Lower 
Colorado  River  Authority.  The  current 
draft  regional  plan  does  not  explicitly 
provide  for  conservation  of  the  Barton 
Springs  salamander  (City  of  Austin  et  al. 
1993).  Proposals  to  acquire  land  within 
the  Barton  Creek  watershed  will  provide 
benefits  to  the  salamander  by  preserving 
the  natural  integrity  of  the  landscape 
and  positively  contributing  to  water 
quality  in  Barton  Creek  and  Barton 
Springs.  The  BCCP  participants  are 
currently  working  toward  providing 
additional  surface  tind  groundwater 
quality  protection,  including  retrofitting 
existing  developments  with  non-point 
pollution  controls  and  protecting  the 
aquifer  and  Barton  Springs  from 
catastrophic  pollution  events.  The  BCCP 
has  not  yet  been  completed  or  approved 
and  apphes  only  to  Travis  Coimty.  The 
BCCP  does  not  remove  threats  from 
development  activities  in  Hays  County. 

While  the  City  of  Austin  has 
voluntarily  committed  to  revising  pool 
cleaning  and  other  maintenance 
o[>er3tions  in  Zilker  Park  to  assist  in 
protecting  the  salamander  and  its 
surface  habitat,  no  legal  agreement  or 
other  incentive  is  in  place  to  ensure  that 
these  efforts  will  continue  for  the  long 
term. 

To  protect  water  quantity  in  the 
Barton  Springs  segment,  the  BS/EACD 
has  developed  a  Drought  Contingency 
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Plan.  Barton  Springs  has  always  flowed 
during  recorded  history  and  one  of  the 
BS/EACD's  goals  is  to  assure  Barton 
Springs  springflow  "does  not  fall 
appreciably  below  historic  low  levels" 
(BS/EACD  1990).  The  BS/EACD 
regulates  municipal  and  industrial  wells 
that  pump  more  (han  10,000  gallons  per 
day  (about  60-70  percent  of  the  total 
volume  that  is  piunped  from  the  Barton 
Springs  segment)  and  has  the  ability  to 
limit  development  of  new  wells,  impose 
water  conservation  measures,  and 
curtail  piunpage  from  these  wells  during 
drought  conditions.  According  to  the 
BS/EACD  (Bill  Couch,  BS/EACD,  pers. 
comm.,  1992),  water  well  production  in 
the  higher  elevations  of  the  Barton 
Springs  segment  has  been  limited 
during  periods  of  lower  aquifer  levels  in 
recent  years.  However,  the  ability  of  the 
BS/EACD  to  ensure  the  plan's  success  is 
limited,  since  it  has  limited  enforcement 
authority  and  does  not  regulate  30  to  40 
percent  of  the  total  volume  that  is 
pumped  from  the  Barton  Springs 
segment.  Furthermore,  the  BS/EACD  is 
not  authorized  to  curtail  groundwater 
withdrawal  specifically  for  the 
protection  of  the  Barton  Springs 
salamander  and  its  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
very  restricted  range  of  the  Barton 
Springs  salamander  makes  this  species 
especially  vulnerable  to  acute  and/or 
chronic  groundwater  contamination. 
Since  the  salamander  is  an  aquatic 
species,  there  is  no  possibility  for 
escape  from  contamination  or  other 
threats  to  its  habitat.  A  single  incident 
(such  as  a  contaminant  spill)  has  the 
potential  to  eliminate  the  entire  species 
and/or  its  prey  base.  Crustaceans, 
particularly  amphipods,  on  which  the 
salamander  feeds,  are  especially 
sensitive  to  water  pollution  (Mayer  and 
Ellersieck  1986).  Based  on  acute  static 
toxicity  data  for  63  species  tested 
against  174  chemicals,  the  Service 
(Mayer  and  Ellersieck  1986)  has 
identified  amphipods  as  being  the  third 
most  sensitive  taxonomic  group  tested. 

The  effects  of  environmentaf 
contaminants  on  amphibians  has  not 
been  well  documented,  and  the  toxic 
effects  of  most  chemicals  is  unknown. 
However,  current  research  indicates  that 
amphibians,  particularly  their  eggs  and 
larvae,  are  sensitive  to  many  of  the 
pollutants  that  have  been  tested,  such  as 
heavy  metals;  certain  insecticides, 
particularly  cyclodienes  (endosulfan, 
endrin,  toxaphene,  and  dieldrin)  and 
certain  organophosphates  (parathion, 
malathion);  nitrite;  salts;  and  oil 
(Harfenist  et  al.  1989).  Regarding 
pesticides,  Christine  Bishop  (Canadian 
WildUfe  Service)  states  that  "the  health 


of  am  >hibians  can  suffer  &Y)m  exposure 
to  pe)  tiddes  (Harfenist  et  al.  1989). 
Becav  se  of  their  semipermeable  sldn, 
the  d(  velopment  of  their  eggs  and  larvae 
in  wa  er,  and  their  position  in  the  food 
web,  { imphibians  can  be  exposed  to 
watei  rame  and  airborne  pollutants  in 
their  >reeding  and  foraging  habitats 
•  *  '  [Furthermore]  pesticides 
probt  )ly  change  the  quality  and 
quani  ty  of  amphibian  food  and  habitat" 
(Bish  ip  and  Pettit  1992).  Toxic  effects  to 
ampb  bians  from  pollutants  may 
inclui  e  morphological  and 
developmental  aberrations,  lowered 
repro  luction  and  survival,  and  changes 
in  be]  avior  and  certain  biochemical 
precedes. 

Av(  ilable  information  on  the  effects  of 
conta  ninants  on  central  Texas  Eurycea 
salam  anders  indicates  that  these  species 
are  vt  ry  sensitive  to  changes  in  water 
quahl  y.  Captive  Eurycea  species, 
inclui  ing  the  Barton  Springs ' 
salam  mder,  appear  to  be  especially 
sensil  ive  to  changes  in  water  quality 
and  a  e  "quite  delicate  and  difficult  to 
keep  ilive"  (Sweet,  in  lift.,  1993).  Sweet 
repor  ed  that  captive  individuals  exhibit 
toxic  -eactions  to  plastic  containers, 
aged  \  apwater,  and  detergent  residues. 
TTie  V  ater  in  which  these  salamanders 
are  ke  pt  also  requires  frequent  changing. 
The  1<  ck  of  success  in  attempts  at 
captii  e  propagation  of  the  Barton 
Sprin  ;s  salamander  (Price,  pers.  comm., 
1992)  and  the  San  Marcos  salamander 
(Eury  :ea  nana)  (Janet  Nelson, 
^outi  west  Texas  State  University,  pers. 
comn '.,  1992)  may  be  due  to  these 
specii  s'  sensitivity  to  environmental 
stress  As  discussed  under  Factor  A,  the 
Bartoi  1  Springs  salamander  also  appears 
to  be  I  «nsitive  to  chlorine  (Chippindale 
etal.  1993,  TPWD  1993). 

Re<  snt  contamination  at  Stillhouse 
Hollo  V  Preserve  also  demonstrates  the 
sensil  ivity  of  Eurycea  salamanders  to- 
chanf  Bs  in  water  quality.  This  event 
appei  rs  to  have  resulted  in  the  decUne 
of  a  s  iring  population  of  another 
speci(  s  of  Eurycea  found  north  of  the 
Color  ido  River  (locally  known  as  the 
"Jolly  irille  Plateau  salamander").  The 
presei  ve  contains  two  spring  outlets,  the 
larger  of  which  has  supported  an 
abunt  ant  salamander  population;  a  few 
indiv  duals  are  typically  found  at  the 
small  ir  spring  (Hillis  and  Price,  pers. 
comn  s.,  1993).  During  a  routine 
inspe  lion  of  this  property  on  November 
19,  IJ  92,  a  City  of  Austin  employee 
repor  ed  "large  amounts  of  foam" 
eman  iting  from  the  larger  spring  outlet 
(Mike  Kalender,  City  of  Austin  Parks 
and  R  screation  Department,  pers. 
comn  .,  1993).  The  type  and  source  of 
the  cc  ntaminant  is  unknown  (Chuck 
Lesni  ik.  City  of  Austin  Environmental 


and  Conservation  Services  Department, 
pers.  comm.,  1993).  Despite  repeated 
search  efforts  following  the  incident,  no 
salamanders  were  observed  at  or  below 
this  spring  outlet  imtil  over  three 
months  later  (February  24, 1993),  when 
two  individuals  were  observed  (Hillis, 
Kalender,  and  Price,  pers.  comms., 
1993). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fac^  by  this 
species  in  determining  to  propose  this 
rule.  The  best  scientific  data  indicate 
that  the  Barton  Springs  salamander 
faces  multiple  threats  from  declining 
water  quality  and  quantity  and  therefore 
warrants  listing.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  Barton  Springs  salamander  as 
endangered.  A  decision  to  take  no 
action  would  constitute  failure  to 
properly  classify  this  species  pursuant 
to  the  Endangered  Species  Act  and 
would  exclude  the  salamander  from 
protection  provided  by  the  Act.  A 
decision  to  propose  tlu^atened  status 
would  not  adequately  reflect  its 
restricted  distribution,  vulnerability  of 
habitat,  and  multiplicity  of  threats  that 
confront  it.  For  the  reason  given  below, 
critical  habitat  designation  for  the 
Barton  Springs  salamander  is  not  being 
proposed. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
listing  regulations  at  50  CFR 
424.12(a)(1)  specify  that  designation  of 
critical  habitat  is  not  prudent  when 
such  designation  would  not  be 
beneficial  to  the  species.  The  Service 
finds  that  designation  of  the  springs 
occupied  by  the  Barton  Springs 
salamander  as  critical  habitat  would  not 
be  prudent  because  it  would  not  provide 
a  conservation  benefit  to  the  species, 
and  would  actually  be  detrimental  to 
the  species  by  suggesting  a  misleadingly 
restricted  view  of  its  true  conservation 
needs. 

Designation  of  Barton  Springs  as 
critical  habitat  would  not  provide  a 
conservation  benefit  to  the  Barton 
Springs  salamander  beyond  benefits 
provided  by  listing  and  the  subsequent 
evaluation  of  activities  under  section  7 
of  the  Act  for  possible  jeopardy  to  the 
species.  In  the  Service's  section  7 
regulations  at  50  CFR  402,  the  definition 
of  "jeopardize  the  continuing  existence" 
includes  "to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
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recovery  of  the  Usted  species,"  and 
"adverse  modification"  is  defined  as  "a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species."  Because 
the  species  is  endemic  to  such  a  highly 
localized  area,  actions  that  appreciably 
diminish  water  quality  and  quantity  at 
Barton  Springs  would  be  fully  evaluated 
for  their  effects  on  the  salamander 
through  analysis  of  whether  the  actions 
would  be  likely  to  jeopardize  the 
continuing  existence  of  the  species.  Any 
action  that  would  appreciably  diminish 
the  value,  in  quahty  or  quantity,  of 
flows  from  Barton  Springs  would  also 
reduce  appreciably  the  likeUhood  of 
survival  and  recovery  of  the  Barton 
Springs  salamander.  The  analysis  for 
possible  jeopardy  applied  to  the  Barton 
Springs  salamander  would  therefore  be 
identical  to  the  section  7  analysis  for 
determining  adverse  modification  or 
destruction  of  critical  habitat;  no 
distinction  between  jeopardy  and 
adverse  modification  for  activities 
impacting  the  waters  of  Barton  Springs 
can  be  made  at  this  time.  AppUcation  of  ' 
section  7  relative  to  critical  habitat 
would  therefore  not  add  measurable 
protection  to  the  species  beyond  what  is 
achievable  through  review  for  jeopardy. 

Designation  of  the  springs  and  meir 
immediate  environment  as  critical 
habitat  would  actually  be  detrimental  to 
conservation  efforts  for  the  Barton 
Springs  salamander,  because  it  would 
promote  the  misconception  that  the 
Barton  Springs  are  the  only  areas 
important  to  the  conservation  of  the 
species.  Conservation  efforts  for  the 
species  must  address  a  wide  variety  of 
federally  funded  or  authorized  activities 
(simimarized  in  the  "Available 
Conservation  Measures"  section  of  this 
proposed  rule)  that  affect  the  quality 
and  quantity  of  water  available  to  the 
species  through  their  effects  on  the 
recharge  sources  and  aquifer  that  supply 
water  to  the  habitat  of  the  salamander. 
Nearly  all  of  these  activities  will  occur 
beyond  the  immediate  vicinity  of  Barton 
Springs,  and  some  will  occiu'  several 
miles  away.  Designation  of  Barton 
Springs  as  critical  habitat  would  be 
misleading  in  implying  to  federal 
agencies  whose  activities  may  affect  the 
Barton  Springs  salamander  that  the 
Service's  concern  for  the  species  is 
Umited  only  to  activities  taking  place  at 
the  springs  occupied  by  the  species. 
Designation  of  Barton  Springs  as  critical 
habitat  would  therefore  not  be  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 


recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  hsting  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Conservation  and  management  of  the 
Barton  Springs  salamander  is  likely  to 
involve  removing  threats  to  the  survival 
of  the  salamander,  including  (1) 
protecting  the  quality  of  springflow 
from  Barton  Springs  by  implementing 
comprehensive  programs  to  control  and 
reduce  point  sources  and  non-point 
sources  of  pollution  throughout  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer,  (2)  minimizing  the  Ukelihood 
of  pollution  events  that  would  affect 
groundwater  quality,  (3)  continuing  to 
protect  groundwater  and  springflow 
quantity  by  implementing  water 
conservation  and  drought  contingency 
plans  throughout  the  Barton  Springs 
segment,  and  (4)  continuing  to  examine 
and  implement  pool  cleaning  practices 
and  other  park  operations  that  protect 
and  perpetuate  the  salamander's  surface 
habitat  and  population.  It  is  also 
anticipated  that  listing  will  encourage 
research  on  the  Barton  Springs 
salamander's  distribution  within  the 
aquifer  and  critical  aspects  of  its  biology 
(e.g.,  longevity,  natality,  sources  of 
mortality,  feeding  ecology,  and 
sensitivity  to  contaminants  and  other 
water  quality  constituents). 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
Usted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  '-esponsible  Federal  agency 


must  enter  into  formal  consultation  with 
the  Service. 

Potential  activities  that  may  affect  the 
salamander  and  its  habitat  include  (1) 
urban  development  over  the  recharge 
and  contributing  zones  that  may  lead  to 
contamination  of  the  species'  water 
supply  through  one  or  more  accidental 
contaminant  spills  or  chronic  water 
quality  degradation,  (2)  increased 
groundwater  withdrawal  leading  to 
reduced  groimdwater  levels  and 
springflow  (compounded  if  drought 
occurs),  and  (3)  certain  pool 
maintenance  practices  or  other  activities 
that  may  impact  the  salamander  and  its 
surface  habitat  (such  as  use  of  chemicals 
and  high  pressure  hoses  in  areas 
occupied  by  salamanders  and  removal 
of  substrates  used  for  cover).  Federal 
agency  actions  that  may  require 
conference  and/or  consultation  as 
described  in  the  preceding  paragraph 
include  Army  Corps  of  Engineers 
involvement  in  projects  such  as  the 
construction  of  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344 
et  seq.)  and  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  401  et 
seq.),  pipehne  projects,  U.S. 
Envirorunental  Protection  Agiency 
authorized  discharges  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES).  and  Soil 
Conservation  Service  and  U.S.  Housing 
and  Urban  Development  projects. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  pierson  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildhfe  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  the  course  of 
otherwise  lawful  activities.  This  species 
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is  not  in  trade,  and  such  permit  requests 
are  not  expected. 

Requests  for  copies  of  the  regtilations 
regarding  listed  wildlife  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  room  420C,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia  22203 
(703/358-2104;  FAX  703/358-2281). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubhc,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Barton 
Springs  salamander; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
Barton  Springs  segment  of  the  Edwards 
Aquifer.its  contributing  zone,  and  the 
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area  aroi  ind  Barton  Springs  and  possible 
impacts  m  this  species  resulting  from 
these  ad  ivities. 

Final    romulgation  of  the  regulations 
on  this  s  >ecies  will  take  into 
considei  ition  the  comments  and  any 
addition  il  information  received  by  the 
Service,  md  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  thij  proposal. 

The  El  [dangered  Species  Act  provides 
for  one  c  r  more  public  hearings  on  this 
proposa  ,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
pubhcat:  on  of  the  proposal  in  the 
Federal  legister.  Such  requests  must  be 
made  in  Mrriting  euid  be  addressed  to 
State  Ad  ninistrator.  U.S.  Fish  and 
VVildhfe  Service  (see  ADDRESSES 
section) 

Nationa  Environmental  Policy  Act 

The  F:  >h  and  Wildlife  Service  has 
determiqed  that  an  Environmental 

t  and  Environmental  Impact 
Statements,  as  defined  under  the 

of  the  National  Environmental 

of  1969,  need  not  be 
in  connection  with  regulations 
jursuant  to  section  4(a)  of  the 

Species  Act  of  1973.  as 
A  notice  outlining  the 
reasons  for  this  determination 
published  in  the  Federal  Register 
Octol  er  25, 1983  (48  FR  49244). 

Referent  es  Qted 

A  com  jlete  list  of  all  references  cited 
herein  is  available  upon  request  from 
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Dated:  February  9, 1994. 
Mollie  HL  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Service. 
IFF  Doc  94-3635  Filed  2-16-94:  8:45  amj 
HLUNQ  COOE  431».as.^ 


the  Austin  Ecological  Services  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Lisa  O'Donnell.  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES  section) 
(512/482-5436). 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  9»- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

• 

2.  §  17.11(h)  is  amended  by  adding 
the  following,  in  alphabetical  order 
under  Amphibians,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows:     • 

§  17.11    Endangered  and  tttreatened 
wlldlita. 


(h)* 


Status 


When  list- 
ed 


Critical  hatH- 
tat 


Speciai 
rules 


.Entire E 


NA 


NA 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contair^  documents  other  than  rules  or 
proposed  rules  that  are  appiicat)le  to  the 
put)(ic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Westslope  Timber  Sale,  Plumas 
National  Forest;  Environmental  Impact 
Statement  Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Impact  Statement  for  the 
Westslope  Timber  Sale. 

The  notice  of  Intent,  pubUshed  in  the 
Federal  Register  on  March  5, 1991,  is 
hereby  rescinded  (56  FR  9194). 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Bennett,  Environmental  Coordinator. 
Plujnas  National  Forest.  Box  11500. 
Quincy.  CA  95971 .  telephone  (916)  283- 
2050. 

Dated:  January  22, 1994. 
H.  Wayne  Thomton, 
Forest  Supervisor. 

[FR  Doc.  94-3671  Filed  2-16-94;  8:45  am] 
BILUNQ  CODE  341»-11-M 


SerCan  Timber  Sale,  Plumas  National 
Forest;  Environmental  Impact 
Statement  Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  paration  of  an 
Environmental  Impact  Statement  for  the 
SerCan  Timber  Sale. 

The  notice  of  Intent,  published  in  the 
Federal  Register  on  March  23. 1989.  is 
hereby  rescinded  (54  FR  11981). 


FOR  FURTHER  INFORMATION  CONTACT: 
R.C.  Bennett.  Environmental 
Coordinator,  Plumas  National  Forest, 
Box  11500.  Quincy.  CA  95971, 
telephone  (916)  283-2050. 

Dated:  January  22, 1994. 
H.  Wayne  Thomton, 

Forest  Supervisor. 

[FR  Doc  94-3672  Filed  2-16-94;  8:45  amj 
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Saddle  Timt)er  Sale,  Plumas  National 
Forest;  Environmental  Impact 
Statement  Cancellation 

The  Plumas  National  Forest  is  no 
longer  involved  in  the  preparation  of  an 
Environmental  Imp>act  Statement  for  the 
Saddle  Timber  Sale. 

The  notice  of  Intent,  published  in  the 
Federal  Register  on  February  3, 1989,  is 
hereby  rescinded  (54  FR  9194). 

FOR  FURTHER  INFORMATION  CONTACT: 
R.C.  Beimett,  Environmental 
Coordinator,  Plumas  National  Forest, 
Box  11500.  Quincy,  CA  95971, 
telephone  (916)  283-2050. 

Dated:  January  22, 1994. 
H.  Wayne  Thornton, 

Forest  Supervisor. 

[FR  Doc.  94-3673  Filed  2-16-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 


ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requested  to  conduct 
administrative  review  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  January  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  February  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidimiping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  January  anniversary 
dates. 

Initiation  of  Reviews 

In  accordance  with  §§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
January  31, 1995. 


Antidumping  duty  proceedings 

Canada: 
Brass  Sheet  and  Strip  A-1 22-601: 

Wolverine  Tut*  (Canada)  Inc 

Color  Picture  Tubes  A-1 22-605: 

Mitsubishi  Electric  Corporation 

The  Republic  of  Korea: 
Stainless  Steel  Cooking  Ware  A-580-601: 

Daelim  Trading  Company,  Ltd 

The  People's  Reput)lic  of  China: 


Period  to  be  reviewed 


1/1/93-12/31/93 
1/1/93-12AJ1/93 

1/1/9»-  12/31/93 
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Antidumping 

duty  proceedings 

Potassium  Permanganate  A-570-001: 

China  National  Chemicais  Import  and  Export  Corpor: 
Beijing  Dayu  Chemical  Plant 

tJQfl    

1/1/93-  12/31/93 

Changsha  Organic  Chemical  Plant 

Chongqing  Jialing  Chemical  Plant 

- 

Jinan  Huaiyin  Chemical  General  Factory. 

Jinan  Tailu  Chemical  Industry  Projects  Co.,  Ltd. 

Shenzhen  Metals  Materials  Co. 

Tiai^  Haiyang  Chemical  Plant 

Tongii  Chemicai  Plant 

; 

7unyi  Chemical  Plant 

Cattwrson  Intl. 

Ctiemical  Spa. 

China  National  Chemicals. 

■ 

China  National  Foreign  Trade. 

China  Conic 

Daher  Oriental  \jne&. 

Guangzhou  Chemicals. 

4 

Guangdong  Foreign  Tracfing  Development 

Guangdong  Foreign  Economics  Development  Compd 
Guangzhou  Chemicals. 

ny  Ud. 

■ 
i 

I 

isunancy  uorporanon. 

>. 

Guangzi  knport  &  Export  Tradmg  Corporation. 

\ 

Guilin  Native  Produce  &  Animal 

China  Native  Produce  and  Animal  By-Products  l/E  d 

>rporation,  Fuilin  Branch. 

• 

Guilin  Prefecture  Foreign  Economic. 

Guangxi  Zhuang  Autonomous  Region. 

Hei  Long  Jiang  Machinery  Imports  Exports. 

i 
1 

Helm  Products. 

t 

Hunan  Golden  Glove  Intematioruil. 

/ 

Hunan  Chemicals  &  Medicines. 

"     ■                      t 

Mitrans. 

1 

1 

Sinchart 

( 

Strong  Guide. 

i 

Yue  Xiu  Chemicals. 

AEL  Asia  Express  (HK)  I  td. 

r 

Andu)(  Industry  Supply  Co.  Ltd. 

Asia  Express  Comipeny. 

Asia  Express  Pactcages. 

Ava  International. 

BBT. 

( 

Chemetal. 

J 
• 

Ceylon  Shpg. 

Chemproha  Chemical  Distributors  Ltd. 

Continental  Freight  Forwarders. 

Devoted  Cargo  Sennces  (HK)  Ltd. 

Dynamic  Freight  Senflces  Ltd. 

Far  Ocean  Trading  Co.. 

Globe  Ind.. 

■  i 

Go  Up  Company. 

1 

Gui  Da  Company  Ltd. 

Helmag  AG. 

Hip  Fung  Trading  Company. 

He-Ro  Chemicals  Ltd. 

ICD  Group  (HK)  Ltd. 

lnterr>ational  Merona  Ltd. 

J.A.  MoeHer  (HK)  Ud. 

K  L  4  Company. 

Kenwa  Shipping  Co.  Ltd. 

Landyet  Company,  Ltd. 

LP  &  Assoc  IntI  Freight  Service. 

M  &  R  Forwarding  (HK)  Ltd. 

Mayer  Shipping  Ltd. 

- 

Meikien  Trading  Co.  Ltd. 

\ 

Newesdean  Trading  Co.  Ltd. 

Pan  Air  &  Rea  Fonwarders  (HK)  Ud. 

Power  Shipping  Co.. 

Progressive  Resources  Ltd. 

Pacific  Champion  Express. 

Reimer  Martens. 

Sam  Wing  International,  Ltd. 

; 

Santex  Import  &  Export  Co.. 

- 

■      ■                                                                             i 

Antidumping  duty  proceedings 


Seagull  Container  Une. 

Shinyei  Shipping. 

Shipair  Express. 

Sidneyson  Ud. 

Sunstar  IntI  Trading. 

Sunway  Unes. 

Thompson  Express. 

Tin  Sing  Chemical  Engineers,  Ltd. 

Trans  Ocean  Pacific  FvM^. 

Vincent  Shipping  Co.. 

Wincomfort 

Yue  Pak  Co.,  Ud. 

All  other  exporters  of  potassium  permanganate  from  the  People's  Republic  of  China  are  conditionaliy  covered  by  this 
review. 

Countervailing  Duty  Proceedings: 
Thailand: 

Butt-WeW  Pipe  Fittings  C-649-804 

Suspension  Agreenwnts  

Colombia: 

Miniature  Carnations  C-301-601 

Roses  and  Other  Fresh  Cut  Flowers  C-301-003 _.. i.""!!!!!!!""!!..™!™.!!!™!™! 

Hungary: 
Truck  Trailer  Axl»-and-6rake  Assemblies  A-437-001  „ 


Period  to  be  reviewed 


1/1/93-12/31/93 


1/1/93-12/31/93 
1/1/93-1201/93 

1/1/93-12/31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  §§  353.34(b)  and 
355.34(b)  of  the  Department's 
regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1993). 

Dated:  February  9, 1994. 
loseph  A.  Spetrinl. 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc  94-3573  Filed  2-16-94;  8:45  am] 
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[A-683-810] 

Chrome-Plated  Lug  Nuts  From  Taiwan 

AGEflCY:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  partial  termination. 

SUMMARY:  In  response  to  a  request  by  a 
petitioner,  the  Ciepartment  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidiunping  duty  order  on 
chrome-plated  lug  nuts  from  Taiwan. 
The  review  covers  four  firms  and  the 
period  April  18, 1991,  through  August 
31, 1992.  The  review  indicates  the 
existence  of  margins  for  the  firms. 

As  a  result  of  &is  review,  we 
preliminarily  determine  to  assess 
antidumping  duties  equal  to  the 


difference  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  February  1, 1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4195  or 
482-3814,  respectively. 

Backgronnd 

On  September  20, 1991.  the 
Department  of  Ck)mmerce  (the 
Department)  published  the  antidumping 
duty  order  on  chrome-plated  lug  nuts 
from  Taiwan  (56  FR  47737).  The 
Department  published  a  notice  of 
"bpportimity  to  Request  Administrative 
Review"  on  September  11, 1992  (57  FR 
41725).  On  September  21. 1992,  the 
petitioner.  Consolidated  International 
Automotive,  Inc.  (C^onsolidated), 
requested  that  we  conduct  an 
administrative  review  for  the  period 
April  18, 1991,  through  August  31, 
1992.  We  pubUshed  a  notice  of 
"Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Review"  on  October  22. 1992  (57  FR 
48202).  annoimcing  an  administrative 
review  of  King  Kong  (Corporation,  San 
Shin  Hardware  Works  Co.,  Ltd.  (San 
Shin).  Gourmet  Equipment  (Taiwan) 
CorporatioD  (Gourmet).  Chu  Fong 
MetalUc  Industrial  Corporation  (Chu 


Fong),  and  San  CChien  Electric  Industrial 
Works.  Ltd.  (San  Chien). 

On  January  8. 1993,  the  petitioner 
withdrew  its  request  for  review  of  San 
Shin.  Therefore,  we  are  terminating  the 
review.  We  were  unable  to  identify  an 
address  for  King  Kong  Corporation.  We 
sent  questionnaires  to  Gourmet,  Chu 
Fong,  and  San  Chien.  We  received  a 
response  from  CJourmet  and  conducted 
a  verification  at  Gourmet's  office 
September  22. 1993.  through  September 
26, 1993. 

On  May  26. 1993,  the  petitioner 
alleged  middleman  dumping  of  the 
subject  merchandise.  Based  on 
information  compiled  during  the  review 
process,  the  Department  determined  to 
apply  best  information  available  (BIA) 
to  Gourmet  and  the  two  non- 
respondents.  Therefore,  the  Department 
did  not  initiate  a  middleman  dumping 
investigation  (see  Use  of  BIA, 
Middleman  dumping  allegation,  and 
Transhipment  allegation  memos  to 
Holly  Kuga,  Director,  Office  of 
Antidimiping  (Compliance). 

On  )une  11. 1993,  the  petitioner 
alleged  that  the  respondent  was 
shipping  the  subject  merchandise 
through  Canada  to  the  United  States.  We 
examined  data  provided  by  the  U.S. 
Customs  Service  which  showed  no 
evidence  that  the  (Canadian  buyer  resold 
the  subject  merchandise  to  the  United 
States  during  the  period  of  review  (FOR) 
(see  Use  of  BIA,  Middleman  dumping 
allegation,  and  Transhipment  allegation 
memo  to  Holly  Kuga.  Director.  Office  of 
Antidumping  CompUance). 
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The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished,  which  are  more  than  *Vi6 
inches  (17.45  millimeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  V4  inches  (19.05  millimeters).  The 
term  "unfinished"  refers  to  unplated 
and/or  imassembled  chrome-plated  lug 
nuts.  The  subject  merchandise  is  used 
for  securing  wheels  to  cars,  vans,  trucks, 
utility  vehicles,  and  trailers.  Zinc-plated 
lug  nuts,  finished  or  unfinished,  and 
stainless-steel  capped  lug  nuts  are  not  in 
the  scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  in  the  scope  of 
this  review. 

During  the  POR,  chrome-plated  lug 
nuts  were  provided  for  under 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Best  Information  Available 

Based  on  information  gathered  while 
on  verification,  the  Department 
determined  that  the  data  submitted  by 
Gourmet  for  this  review  are  unverifiable 
because  the  response  Goiumet 
submitted  was  based  on  an  "in-house" 
accoimting  system  that  could  not  be 
reconciled  to  an  audited  financial 
statement. 

Rehance  on  the  accounting  system 
used  for  the  preparation  of  the  audited 
financial  statements  is  a  key  and  vital 
part  of  the  Department's  determination 
that  a  company's  constructed  value  data 
are  credible.  An  "in-house"  system 
which  has  not  been  audited  and  is  not 
used  for  the  preparation  of  the  financial 
statements  or  for  any  purpose  other  than 
internal  deUberations  of  the  company 
does  not  assure  the  Department  that 
such  costs  have  been  stated  in 
accordance  with  generally  accepted 
accounting  principles,  or  that  all  costs 
have  been  appropriately  captured  by  the 
"in-house"  system  (see  Pinal 
Determination  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  and  Certain  Cut-To- 
Length  Carbon  Steel  Plate  from  Korea, 
58  FR  37186  (July  9, 1993)).  Since 
Gourmet's  "in-house"  system  cannot  be 
relied  upon  due  to  numerous 
deficiencies  (see  Use  of  BLA,  and 
Middleman  dumping  allegation  memo 
to  Holly  Kuga,  Director,  Office  of 
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An  tidiunping  Compliance),  the 
De  >artment  has  determined  to  apply 
BL  L  to  Gourmet's  sales  in  the  POR, 
pu  suant  to  Section  776(c)  of  the  Tariff 
Ac  . 

( :hu  Fong  and  San  Qiien  both  failed 
to  fespond  to  the  Department's 
questionnaire.  Accordingly,  we  are 
applying  BLA  to  their  entries. 

deciding  what  to  use  as  BIA,  the 
jartment's  regulations  provide  that 
th^  Department  may  take  into  accoxmt 
whether  a  party  refuses  to  provide 
re<  uested  information  (19  CFR 
35  1.37(b)).  Thus,  the  Department  may 
de  ermine,  on  a  case-by-case  basis,  what 
coi  istitutes  BIA.  For  the  purposes  of 
th(  se  preliminary  results,  we  applied 
th(  following  two  tiers  of  BIA  where  we 
wc  re  Uinable  to  use  a  company's 
re!  ponse  for  purposes  of  determining  a 
du  mping  margin  (see  Final  Results  of 
Ar  tidumping  Duty  Administrative 
Re  new  of  Antifriction  Bearings  and 
Pa  Is  Thereof  from  France,  et  al..  58  FR 
39  '39,  July  26, 1993): 

.  When  a  company  refuses  to  cooperate 
wi  h  the  Department  or  otherwise 
sig  lificantly  impedes  these  proceedings,  we 
us(  d  as  BIA  the  higher  of  (1)  the  highest  of 
th«  rates  found  for  any  firm  for  the  same  class 
or  cind  of  merchandise  in  the  same  country 
of  >rigin  in  the  less  than  fair  value 
ini  estigation  (LTFV)  or  prior  administrative 
Te\  iews:  or  (2)  the  highest  rate  found  in  this 
re^  iew  for  any  firm  for  the  same  class  or  kind 
of  nerchandise  in  the  same  country  of  origin. 

:  .  When  a  company  substantially 
CO  tperates  with  our  requests  for  information 
an  1,  substantially  coo[>erates  in  verification, 
bu :  fails  to  provide  the  information  requested 
in  i  timely  manner  or-in  the  form  required 
or  was  unable  to  substantiate  it,  we  used  as 
BL  ^  the  higher  of  (1)  the  highest  rate  ever 
ap  }licable  to  the  firm  for  the  same  class  or 
kii  d  of  merchandise  from  either  the  LTFV 
in'  estigation  or  a  prior  administrative  review 
or  If  the  firm  has  never  before  been 
in'  'estigated  or  reviewed,  the  all  others  rate 
frc  m  the  LTFV  investigation:  or  (2)  the 
hi  host  calculated  rate  in  this  review  for  the 
clj  ss  or  kind  of  merchandise  for  any  firm 
frc  m  the  same  country  of  origin. 

rherefore,  for  parties  refusing  to 
re  ipond,  Chu  Fong  and  San  Chien,  the 
fii  5t-tier  BIA  rate  we  applied  in  these 
pi  sliminary  results  is  10.67  percent, 
w  lich  is  the  highest  rate  the  Department 
fo  md  in  the  original  LTFV 
investigation.  Gourmet  provided  us  with 
responses  to  our  questionnaires, 
hi  wever  the  information  on  the  record 
w  IS  unverifiable.  Accordingly,  we 
aj  plied  the  second-tier  BIA  rate  of  6.47 
p<  rcent.  This  rate  represents  the  highest 
ra  te  ever  applicable  to  Gourmet. 

King  Kong  Corporation  received  the 
"i  11  other"  rate  because  the  Department 
at  empted.  but  could  not  locate,  an 
a(  dress  for  it.      - 


Preliminary  Results  of  Review 

We  have  preliminarily  determined 
that  the  following  margins  exist  for  the 
period  April  18. 1991.  through  August 
31. 1992: 


Manufacturer/exporter 


Gourmet  Equipment .  (Taiwan)  Cor- 
poration   

Chu  Fong  Metallic  Industrial  Works 
Co,  Ltd 

San  Chlen  Industrial  Works,  Ltd  

King  Kong  Corporation 


Margin 
(per- 
cent) 


6.47 

10.67 

10.67 

6.93 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  concerning  all  respondents 
directly  to  the  U.S.  Customs  Service. 

Furtnrmore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act 
(1)  The  cash  deposit  rate  for  the 
reviewed  firms  will  be  those  firms' 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period,  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  "all  others" 
rate  will  remain  at  6.93  percent  as 
established  in  the  LTFV  investigation. 

On  May  25, 1993.  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79.  and  Federal-Mogul  Corporation  and 
the  Tonington  Company  v.  United 
States.  Slip  Op.  93-83.  decided  that 
once  an  "all  other"  rate  is  established 
for  a  company  .it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  apply  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidimiping  duty  orders  for  the 
purposes  of  estabUshing  cash  deposit  in 
all  current  and  future  administrative 
reviews.  The  "all  others"  rate  in  the 
LTFV  investigation  was  6.93  percent. 


These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  a 
hearing  within  10  days  of  the  date  of 
publication.  Any  hearing  requested  will 
be  held  as  early  as  convenient  for 
parties  but  not  later  than  44  days  after 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs,  or  other  written 
comments,  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  review,  including  its  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  February  3, 1994. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-3574  Filed  2-16-^4;  8:45  am] 
WLUNO  CODE  3S1».OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Issuance  of  modification  #2  to 
scientific  research  permit  No.  747 
(P45H). 

On  August  8. 1991  (56  FR  40312),  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
issued  Permit  No.  747  under  the 
authority  of  the  Endangered  Species  Act 
of  1973  (ESA)  (U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing 
endangered  fish  and  wildlife  (50  CFR 
parts  217-227).  On  March  3. 1993  (58 
FR  14202)  NMFS  issued  an  emergency 


modification  to  Permit  No.  747.  to  be 
valid  through  December  31, 1993.  On 
November  26. 1993  (58  FR  62328) 
notification  was  pubhshed  that  FWS  has 
applied  for  a  modification  which  would 
authorize  them  to  continue  the  activities 
authorized  in  the  March  3, 1993 
emergency  modification  for  the  duration 
of  the  permit.  Notice  is  hereby  given 
that  on  January  26. 1994.  NMFS  issued 
Modification  #2  to  Permit  747, 
authorizing  the  above  request. 

Permit  747  authorizes  scientific 
research  on  and  captive  propagation  of 
Sacramento  River  winter-rxm  chinook 
[Oncorhynchus  tshawytscha),  including 
the  capture  of  up  to  20  adults  per  year 
for  broodstock  purposes,  the 
incubations  of  up  to  35,000  of  their  eggs, 
and  the  rearing  of  the  resulting  juveniles 
for  release  into  the  upper  Sacramento 
River.  These  activities  are  permitted 
through  December  31. 1995. 

The  emergency  modification,  and  this 
modification,  authorize  the  i>ennittee  to 
collect  and  sacrifice  up  to  450  coded- 
wire  tagged  and  adipose  fin  clipped 
juvenile  winter-run  chinook  salmon 
released  from  the  FWS's  Coleman 
National  Fish  Hatchery.  The  emergency 
modification  was  only  valid  through 
December  31, 1993.  This  modification 
will  authorize  this  take  annually  for  the 
duration  of  the  permit,  through 
December  31, 1995. 

Issuance  of  this  modification  was 
based  on  a  finding  that  such 
modification:  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  modification;  (3)  is 
consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA.  This  modification  was  also  issued 
in  accordance  vn\h  and  is  subject  to 
parts  217-227  of  title  50  CFR,  NMFS 
regulations  governing  endangered 
species  permits  and  modifications. 

The  application,  permit, 
modifications  and  supporting 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices  (by  appointment): 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
NOAA,  1335  East-West  Highway,  Silver 
Spring,  MD  20910  (301-713-2232);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd..  suite  4200.  Long 
Beach.  CA  90802-4213  (310-980-4016). 

Dated:  January  26. 1994. 
Herttert  W.  KAufinan, 

Deputy  Director.  Office  of  Protected 

Resources. 

[FR  Doc.  94-3649  Filed  2-1&-94:  6:45  am) 
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P.D.  020794A] 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
permit  No.  754  (P77#56). 

SUMMARY:  Notice  is  hereby  given  that  on 
February  9, 1994,  Permit  No.  754,  issued 
to  the  Alaska  Fisheries  Science  Center. 
National  Marine  Mammal  Laboratory, 
NMFS.  7600  Sand  Point  Way.  NE.. 
Seattle.  WA  98115  was  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  suite  13130.  Silver  Spring, 
MD  20910  (301/712-3389);  and 

Northwest  Region.  NMFS,  NOAA, 
7600  Sand  Point  Way,  NE.,  BIN 
C15700—  Building  1,  Seattle.  WA 
98115-0070  (206/526-6150). 
SUPPl£MENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C  1361  et  seq.),  and 
the  provisions  of  §  216.33  (d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFT?  part  216). 

This  permit  ciurently  authorizes  the 
Holder  to  capture,  tag,  handle  and 
release  AntEirctic  seals  for  the  purposes 
of  tracking  their  movements  and 
obtaining  measurements  and  biological 
samples.  The  Permit  also  authorizes 
aerial  surveys  to  be  flown  at  altitudes  of 
500  feet  or  greater.  This  permit  has  now 
been  modified  to  adjust  research 
methods  without  causing  additional 
jeopardy  to  |he  animals  that  are  the 
subject  of  this  research. 

Dated:  February  9, 1994. 
William  W.  Fox.  Jr.. 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(PR  Doc.  94-3578  Filed  2-16-94;  8:45  am| 
MUMQ  COOE  35ie-a-» 


Marine  Mammals 

p.D.  020794B] 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Receipt  of  modification  to 
application  for  a  scientific  research 
permit  (P557). 

SUMMARY:  Notice  is  hereby  given  that 
Scripps  Institution  of  Oceanography. 
Institute  for  Geophysics  and  Planetary 
Physics.  Acoustic  Thermometry  of 
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Ocean  Climate  Program,  9500  Gihnan 
Drive,  La  JoIIa,  CA  92093-0225.  has 
submitted  a  modification  to  an 
application  for  a  permit  to  take  marine 
mammals  and  sea  turtles  for  purposes  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  March  21. 1994. 
ADDRESSES:  The  modified  application 
and  related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  ofProtected 
Resources,  ^4MFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region.  NMFS. 
NOAA.  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4016); 

Coordinator,  Pacific  Area  Office, 
NMFS.  NOAA.  2570  Dole  Street,  room 
106,  Honolulu.  HI  96822-2396  (808/ 
955-8831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS.  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway.  Silver  Spring,  MD 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  modification  to  the 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  aipended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

This  application  modification  is  to 
request  incidental  harassment  of  sea 
turtles,  and  additional  species  of  marine 
mammals  which  have  only  occasionally 
been  observed  in  Hawaiian  waters.  As 
described  in  the  original  permit 
application,  permission  is  requested  to 
incidentally  harass  marine  mammals 
and  sea  turtles  by  a  low  frequency  (70 
Hz)  sound  source  which  will  be  located 
north  of  Haena,  off  the  northern  coast  of 
Kauai,  Hawaii,  at  a  depth  of  850-950m. 
This  sound  source  is  part  of  the 
Acoustic  Thermometry  of  Ocean 
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Climate  (ATOC)  program,  and  will  be 
firom  February  1994  through 
1995,  with  a  maximiun  duty 
)f  8%,  to  conduct  research  on  the 
of  this  source  on  marine 
and  sea  turtles.  The 

bandwidth  is  20  Hz  with  a 
195  dB  (re:  1  uPa  at  Im),  and 
pfectrum  level  for  the  peak 

(70  Hz)  is  182  dB.  The  effects 
transmissions  on  marine 
and  sea  turtles  will  be 
through  passive  acoustic 
of  Mysticetes,  shore-based 
observations  of  marine  mammals, 

observations  and  surveys  of 
mammals  and  sea  turtles. 
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Date  i:  Febniary  9, 1994. 
WUliai  a  W.  Fox.  Jr.. 

DirecU  r.  Office  of  Protected  Resources, 
Natioi  al  Marine  Fisheries  Service. 
[FR  Dc  c.  94-3579  Filed:  2-ie-94;  8:45  ami 
BILima  COOE  3610-42-^ 
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COMI  IISSiON  OF  FINE  ARTS 
Meeting 

Th<  Commission  of  Fine  Arts'  next 
meeti  ig  is  scheduled  for  17  February 
1994  It  10  a.m.  in  the  Commission's 
office  i  in  the  Pension  Building,  suite 
312,  Judiciary  Square,  411  F  Street. 
NW.,  Washington,  DC  20001  to  discuss 
variotts  projects  affecting  the 
appet  ranee  of  Washington.  DC, 
inclui  ling  buildings,  memorials,  parks, 
etc.;  s  Iso  matters  of  design  referred  by 
other  agencies  of  the  government. 

In(]  iiries  regarding  the  agenda  and 
requ(  sts  to  submit  written  or  oral 
statei  lents  should  be  addressed  to 
Charl  5s  H.  Atherton.  Secretary, 
Comi  lission  of  Fine  Arts,  at  the  above 
addrt  ss  or  call  the  above  number. 


Dat4d  in  Washington,  DC,  February  2, 
H.  Atherton. 
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DEPi  iRTMENT  OF  DEFENSE 

Depa  rtment  of  the  Army 

Arm]  Science  Board;  Closed  Meeting 


{ iccordance  with  Section  10(a)(2)  of 
F  »deral  Advisory  Committee  Act 
L.  92-463),  announcement  is 
of  the  following  Committee 


Na^ie  of  Committee:  Army  Science  Board 
Dafp  of  Meeting:  1  and  2  March  1994. 


Time  o/ Meeting:  0830-1600/1  March 
(classified);  1300-1630/2  March  (classified). 

Place:  Fort  Leavenworth.  KS/1  March;  Fort 
McPherson.  GA/2  March. 

Agenda:  The  Aimy  Science  Board's  Ad 
Hoc  Study  on  "Innovations  in  Artillery  Force 
Structure"  will  hold  a  meeting  of  the  Panel 
Members.  This  meeting  will  be  hosted  by  the 
Deputy  Commanding  General  U.S.  Anny 
Combined  Arms  Command  for  Combat 
Developments  (Fort  Leavenworth)  and  the 
Forces  Command  Chief  of  Staff  (Fort 
McPherson).  The  intent  of  the  meeting  is  to 
present  general  and  specific  information  to 
the  panel  pertaining  to  artillery  force 
structure  development  within  the  U.S.  Army 
and  Forces  Command.  It  will  consist  of 
primarily  classified  briefings  dealing  with 
force  structure  initiatives,  war  plans,  artillery 
related  studies  and  analysis,  and  field 
artillery  weapons  systems. 

This  meeting  will  be  closed  to  the  public 
in  accordance  with  Section  552b(c)  of  Tide 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C,  appendix  2, 
subsection  10(d).  The  unclassified  and 
classified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  p)ortions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Wamer,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-3692  Filed  2-14-94;  4:14  pm| 

BiLUNQ  cooc  ano-oa-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  1, 2,  3  March  1994. 

Time  of  Meeting:  090O-1 700. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  on  "Technical  Information 
Architecture  for  Am]y  Command,  Control, 
Communications  and  Intelligence"  will 
receive  briefings  related  to  the  study  from  1 
to  3  March  1994.  This  meeting  will  be  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-3693  Filed  2-14-94;  4:14  pm) 
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Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Disposal  and 
Reuse  of  the  Naval  Radio  Transmitting 
Facility,  Suffolk.  VA 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  disposal  and 
reuse  of  the  Naval  Radio  Transmitting 
Facility  (NRTF)  Driver.  Suffolk. 
Virginia.  This  disposal  is  being 
conducted  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990. 

Closure  of  NRTF  Driver  was 
recommended  by  the  1993  Defense  Base 
Closure  and  Realignment  Commission 
to  eliminate  redundancy  in  geographic 
coverage  in  naval  telecommunications. 
The  recommendations  became  effective 
in  September  1993.  The  proposed  action 
to  be  evaluated  in  the  EIS  involves  the 
disposal  of  land,  buildings,  and 
infrastructure  of  NRTF  Driver  for 
subsequent  reuse. 

The  Navy  intends  to  analyze  the 
environmental  effects  of  the  disposal  of 
NRTF  Driver  based  on  the  reasonably 
foreseeable  reuse  of  the  property,  taking 
into  account  uses  to  be  identified  by  the 
City  of  Suffolk  Reuse  Planning  Group. 
The  property  will  likely  be  developed 
for  mixed  uses,  including  recreation, 
housing,  and  light  industry.  In 
coordination  with  the  City  of  Suffolk's 
reuse  plan,  other  federal  agencies  may 
offer  uses  for  the  property.  The  EIS  will 
evaluate  alternative  reuse  concepts  of 
the  property,  including  the  "no-action" 
alternative,  which  would  be  retention  of 
the  property  by  the  Navy  in  caretaker 
status.  However,  because  of  the  process 
mandated  by  the  Base  Closure  and 
Realignment  Act,  selection  of  the  "no- 
action"  alternative  would  be  considered 
impracticable  for  the  Navy  to 
implement. 

The  EIS  will  evaluate  impacts  of  reuse 
of  NRTF  Driver  on  the  natural 
environment  including  wetlands  and 
vnldlife  habitat,  as  well  as  the 
socioeconomic  environment,  which 
includes  potential  impacts  to 
population,  housing,  and  schools.  The 
Navy  will  conduct  a  cultiu-al  resource 
survey  to  determine  whether  any 
sensitive  archaeological  resources  exist 
writhin  the  property.  Additionally,  the 
Navy  is  conducting  an  Environmental 
Baseline  Survey  to  determine  if  any 


areas  of  environmental  contamination 
exist 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant 
environmental  issues  related  to  disposal 
and  reuse  of  the  property.  The  Navy  will 
hold  a  public  scoping  meeting  on  March 
3, 1994,  beginning  at  7  p.m.,  at  the  John 
Yeates  Middle  School,  located  on  4901 
Bennett  Pasture  Road.  Suffolk,  Virginia. 
This  meeting  also  will  be  advertised  in 
local  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comments.  The  Navy 
and  the  City  of  Suffolk  will  provide  a 
brief  introduction  and  description  of  the 
proposed  action.  Navy  representatives 
will  be  available  to  receive  comments 
firom  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  time,  each  speaker  will  be 
asked  to  limit  his  or  her  oral  comments 
to  5  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to.  or  in 
lieu  of,  oral  comments  at  the  scoping 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the 
commentor  believes  the  EIS  should 
address.  The  Navy  will  provide 
comment  cards  at  the  scoping  meeting. 
Prepared  statements  also  will  be 
accepted  at  the  scoping  meeting. 
Written  statements  and/or  questions 
regarding  the  scoping  process  should  be 
mailed  no  later  than  March  18, 1994,  to 
Conunander,  Atlantic  Division,  Naval 
Facilities  Engineering  Command.  1510 
Gilbert  Street,  Norfolk,  Virginia  23511- 
2699. 

(Atta:  Mr.  Robert  Waldo,  (Code  2032RW)), 
telephone  (804)  445-2305. 

Dated:  February  14, 1994. 

Michael  P.  RummeL 

LCDR.JAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-3616  Filed  2-16-94;  8:45  am] 

BiLUNQ  CODE  3810-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
February  22.  23.  24.  and  25. 1994.  The 


meeting  vtrill  be  held  at  the  Applied 
Physics  Laboratory,  University  of 
Washington.  Seattle,  Wa^iington.  The 
meeting  will  commence  at  8:30  a.m.  and 
terminate  at  5:00  p.m.  on  each  day.  All 
sessions  of  the  meeting  will  be  dosed  to 
thepublic. 

The  purpose  of  the  meeting  is  to 
conduct  Executive  Sessions  to  write  a 
briefing  and  report  which  provide  the 
Department  of  the  Navy  with  (1)  an 
assessment  of  the  capabilities  and 
readiness  of  the  U.S.  Navy  and  Marine 
Corps  to  effectively  conduct  littoral  and 
amphibious  warfare  operations,  and  (2) 
reconunendations  for  technological 
investments  that  can  improve 
performance  while  reducing  risk  to 
Marine  and  Naval  forces.  The  agenda 
will  consist  of  Executive  Sessions 
devoted  to  discussions  of  Laformation 
received  and  drafting  of  the  study 
briefing  and  report. 

These  disciissions  and  resulting 
briefing  and  report  will  contain 
classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN,  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000,  Telephone 
Number:  (703)  696-4870. 

Dated:  January  31, 1994 

Michael  P.  Riunmel 

LCDR,  JAGC.  USN  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-3648  Filed  2-16-94;  8:45  am) 
BILUNQ  COOE  381»-AE-f 


Intent  To  Grant  Partially  Exclusive 
Patent  License;  Federal  Products  Co. 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Federal 
Products  Company. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Federal  Products  Company  a 
revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 


practice  the  Government-owned 
invention  described  in  U^.  Patent 
Application  Serial  No.  130,480  entitled 
"Magnetostrictive  Linear  Displacement 
Sensor,  Angular  Displacement  Sensor, 
and  Variable  Resistor,"  filed  October  1, 
1993  in  w'-  'ch  the  Government  owns  an 
tmdivided  mteresL 

Anyone  wishing  to  (Aject  to  the  grant 
of  this  Ucense  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  February  8. 1994. 

Michael  P.  Riuuael, 

LCDR.  JAGC.  USN.  Fedeta]  Register  Liaison 
Officer. 

[FR  Doc  94-3651  Filed  2-16-94;  8:45  amj 
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Intent  To  Grant  Partially  Exclusive 
Patent  License;  Hydroscience,  Inc. 

agency:  Department  of  the  Navy,  DoD. 

ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Hydroscience, 
Inc. 

SUMMARY:  TTie  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Hydroscience,  Inc.  a  revocable, 
nonassignable,  partially  exclusive 
hcense  in  the  United  States  to  practice 
the  Government-owned  inventions 
described  in  U.S.  Patents  No.  4,648,083, 
"All-Optical  Towed  and  Conformal 
Arrays"  issued  March  3, 1987  and 
4,653.915,  "Method  For  Reduction  of 
Polarization  Fading  In  Interferometers" 
issued  Mar  h  31, 1987  in  the  field  of 
marine  geophysical  exploration  using 
acoustic  towed  array  systems. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballstoo  Tower  One,  Arlington, 
Virginia  22217-5660. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3). 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 


E  ated:  February  8, 1994. 

Mi<  hael  P.  Rummel, 

LC\  m,  JAGC.  USN,  Federal  Register  Uaison 
Offcer. 

[FR  Doc.  94-3650  Filed  2-16-94;  8:45  am) 
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DE  JkWARE  RIVER  BASIN 
CG  MMISStON 

Co  nmission  Meeting  and  Public 
He  iring 

I  btice  is  hereby  given  that  the 
De  aware  River  Basin  Commission  will 
ho  i  a  public  hearing  on  Wednesday, 
Fel  ruary  23, 1994.  The  hearing  will' be 
pai  [  of  the  Commission's  regular 
bu:  iness  meeting  which  is  open  to  the 
pu  ilic  and  scheduled  to  begin  at  1  p.m. 
in  he  Goddard  Conference  Room  of  the 
Co  runission's  offices  at  25  State  Police 
Dr  JQ,  West  Trenton,  New  Jersey. 

1  Ji  infoimal  conference  among  the 
Coi  nmissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
sat  le  location  and  will  include 
dis  :ussicns  concerning  Basinvdde 
hy(  rologic  conditions;  the  Christina 
Ri\|er  drought  management  plan; 
Pel  nsylvania  municipal  compliance 
wil  1  DRBC  water  conservation 
pli  mbing  fixture  requirements  and 
coi  tracts  to  receive  and  expend  funds  in 
COI  nection  with  the  scenic  rivers  water 
qui  lity  monitoring  program  and  a 
noi  ipoint  source  management  study  of 
th(  Musconetcong  watershed. 

'  he  subjects  of  the  hearing  will  be  as 
fol  ows: 

Ap  ilications  for  Approval  of  the 
Fol  lowing  Projects  Pursuant  to  Article 
10. 1,  Article  11  and/or  Sectioii  3.8  of 
the  Compact 

: .  Merrill  Creek  Owners  Group 
(M  X>G)  D-77-110  CP  (Amendment  4). 
A 1  esolution  to  include  an  additional 
det  ignated  imit  (Metropolitan  Edison 
Coi  ipany's  Portland  Unit  5,  an  oil/gas 
fue  ed  combustion  turbine  electric 
get  erating  unit)  to  the  list  of  designated 
un  ts  which  is  incorporated  in  the 
M(  OG  docket.  Table  A  (Revision  4), 
att  ched  to  the  Resolution,  replaces 
Ta'  lie  A  (Revision  3). 

2 .  Carolyn  R.  Wilson  0-63-4 
RE  ^WAL  An  application  for  the 
Ten  3wal  of  a  ground  water  withdrawal 
pre  ject,  formerly  approved  under  the 
naj  le  of  Edith  Raughley,  to  supply  up 
to   8.9  million  gallons  (mg)/30  days  of 
wa  er  to  the  applicant's  supplemental 
agr  cultural  irrigation  system  from  Well 
Noi.  l(Home  Farm)  and  2(VVilson  Farm). 
Coinmission  approval  on  June  27, 1984 
waa  limited  to  nine  years.  The  applicant 
reqLests  that  the  total  withdrawal  from 


all  wells  remain  limited  to  18.9  mg/30 
days.  The  project  is  located  in  Kent 
County,  Delaware. 

3.  Willingboro  Municipal  Utilities 
Authority  D-67-42  CP  RENEWAL  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  60.48  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  No.  11.  Commission  approval  on 
October  26, 1988  was  limited  to  five 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  300  mg/30  days.  The  project 
is  located  in  Willingboro  Township, 
Burlington  County,  New  Jersey. 

4.  City  of  Dover  D-88-71  CP 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  300  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  Well  Nos.  1  through  14. 
Commission  approval  on  December  14, 
1988  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
Umited  to  300  mg/30  days.  The  project 
is  located  in  the  City  of  Dover,  Kent 
Co'onty,  Delaware. 

5.  Citgo  Asphalt  Refining  Company 
ry-91-34.  A  surface  water  withdrawal 
project  for  provision  of  up  to  0.156 
million  gallons  per  day  (mgd)  of  water 
for  steam  generation  and  other  uses  at 
the  applicant's  asphalt  refining  facility. 
The  applicant  proposes  to  withdraw 
water  from  Mantua  Creek  adjacent  to  the 
refinery  located  near  the  confluence  of 
Mantua  Creek  with  the  Delaware  River, 
in  West  Deptford  Township,  Gloucester 
County,  New  Jersey. 

6.  Borough  of  Richland  D-92-1  CP. 
An  apphcation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  1.3  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
existing  Well  No.  5,  and  to  retain  the 
existing  withdrawal  limit  bom  all  wells 
of  5.2  mg/30  days.  The  project  is  located 
in  Millcreek  Township,  Lebanon 
Coimty,  Pennsylvania. 

7.  Audubon  Water  Company  D-92-47 
CP.  An  application  to  consolidate  all 
wells  presently  owned  and  operated  by 
the  Audubon  Water  Company  (AWC) 
into  one  comprehensive  docket.  Well 
Nos.  VFCC 1-4  were  previously 
approved  under  the  ownership  of  the 
Valley  Forge  Industrial  Park  Water 
Company  and  the  remaining  wells  were 
approved  imder  AWC  ownership.  The 
proposed  total  withdrawal  limit  of  42 
mg/30  days  is  not  an  increase  in  existing 
total  allocation  of  ground  water.  The 
project  is  located  in  Lower  Providence 
Township,  Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  /  joa. 
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8.  Township  ofPemberton  D-92-56 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  17.3  mg/30  days  of  water 
to  the  apphcant's  distribution  system 
from  new  Well  No.  11,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  38.75  mg/30  days.  The  project  is 
located  in  Pemberton  Township, 
Burlington  County,  New  Jersey. 

9.  Metro  Machine  of  Pennsylvania. 
Inc.  D-92-65.  A  project  to  revitalize  and 
rehabilitate  the  shipbuilding  and  repair 
operation  formerly  owned  by  the 
Pennsylvania  Shipbuilding  Company 
located  on  the  Delaware  River  in  the 
City  of  Chester,  Delaware  County, 
Pennsylvania  and  situated 
approximately  two  miles  northeast  of 
the  Commodore  Barry  Bridge.  Water 
withdrawal  from  the  Delaware  River  is  - 
proposed  at  a  rate  of  4.32  mgd  used 
mostly  for  cooling  shipboard  facilities, 
with  a  portion  used  to  surcharge  the  fire 
fighting  system,  and  provide  shipboard 
sanitary  service.  Approximately  95 
percent  of  the  water  will  be  returned  to 
the  Delaware  River  imaltered  while 
shipboard  sanitary  wastewater  will  be 
discharged  to  the  Delaware  County 
Regional  Water  Quality  Control 
Authority's  (DELCORA)  sewage 
treatment  plant.  Potable  water  will  be 
provided  by  the  City  of  Chester. 

10.  Narrowsburg  Water  District  D-92- 
81  CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  4.11  mg/30  days  of  water 
to  the  Narrowsburg  Water  District 
distribution  system  from  new  Well  No. 
3,  and  to  limit  the  withdrawal  from  all 
wells  to  4.11  mg/30  days.  The  project  is 
located  in  the  Town  of  Tusten,  SuUivan 
County,  New  York. 

11.  Perkiomen  Township  Municipal 
Authority  D-93-11  CP.  An  apphcation 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  3.36 
mg/30  days  of  water  to  the  applicant's 
southern  distribution  system  from 
existing  Well  Nos.  PW-1  and  PW-2,  and 
to  limit  the  withdrawal  from  the 
northern  system  wells  (Well  Nos.  2,  3 
and  4)  to  7.15  mg/30  days.  The  project 
is  located  in  Perkiomen  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

12.  Purex  Industries  D-93-34(G)  &  D- 
93-34[D).  An  application  for  approval  of 
a  ground  water  withdrawal  and 
treatment  project  of  up  to  11.23  mg/30 
days  of  water  from  the  applicant's 
groimd  water  remediation  system  from 
new  Well  Nos.  RW-l  through  RW-13, 
and  to  limit  the  withdrawal  from  all 
wells  to  11.23  mg/30  days  as  described 


in  Docket  No.  D-93-34(G).  The  water 
withdrawn  will  be  treated  by  filtration, 
ultra-violet  peroxidation  and  air- 
stripping  prior  to  return  to  the  ground 
water  via  recharge  wells,  as  described  in 
Docket  D-93-34(D).  The  project  is 
located  in  the  City  of  Millville, 
Cumberland  County,  New  Jersey. 

13.  Peddler's  View  Utility  Co.  Inc.  I>- 
93-41.  A  proposed  new  sewage 
treatment  plant  (STP)  project  to  provide 
a  60,000  gallons  per  day  (gpd)  capacity 
secondary  level  plant  to  serve  the 
proposed  214-unit  residential 
development  of  Peddler's  View.  The 
STP  will  be  located  in  Solebury 
Township,  Bucks  County,  Pennsylvania, 
south  of  Route  202  and  east  of  Route 
263.  The  discharge  will  be  to  an  18-acre 
spray  irrigation  area  on  the  Peddler's 
View  site  to  the  north  side  of  Route  202. 

14.  Ashland  Chemical  Inc.  D-93-48. 
An  application  to  replace  the 
withdrawal  of  water  from  Well  No.  3  in 
the  applicant's  water  supply  system 
which  has  become  an  unreliable  source 
of  supply.  The  appUcant  requests  that 
the  vnthdrawal  from  replacement  Well 
No.  4  be  limited  to  8.7  mg/30  days,  and 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  8.7  mg/30  days.  The 
project  is  located  in  Glendon  Borough, 
Northampton  County.  Pennsylvania. 

15.  Sechler  Foods,  Inc  D-93-49.  An 
application  for  an  increased  withdrawal 
of  ground  water  from  existing  Well  Nos. 
2  and  3.  previously  approved  under  the 
ownership  of  United  Poultry  Processing 
Plant,  Inc.  The  applicant  reque.«^ts  that 
the  withdrawal  from  existing  Well  Nos. 
2  and  3  be  limited  to  9  mg/3d  days  and 
that  the  total  withdrawal  from  all  wells 
be  increased  from  4.5  to  9  mg/30  days. 
The  project  is  located  in  Franklin 
Township.  Gloucester  County,  New 
Jersey. 

16.  MAFCO  Woridwide  Corporation 
D-93-58.  An  application  to  upgrade  and 
modify  the  applicant's  existing  0.36 
mgd  industrial  wastewater  treatment 
plant  (IWTP)  by  providing  a  filtration 
unit  for  reducing  suspended  solids  in 
the  treated  effluent.  The  IWTP  serves 
only  the  applicant's  hcorice  extract 
manufacturing  operations  at  the  plant 
site  located  on  Jefferson  Avenue 
between  3rd  Street  and  the  Delaware 
River  in  the  City  of  Camden.  Camden 
County.  New  Jersey.  The  treated  effluent 
will  continue  to  discharge  to  the 
Delaware  River  via  the  existing  outfall 
in  Water  Quality  Zone  3. 

17.  Lalce  Adventure  Community 
Association  D-93-62.  A  project  to 
upgrade  and  expand  the  apphcant's 
existing  0.065  mgd  secondary  sewage 
treatment  plant  (STP)  and  provide  a 


0.16  mgd  capacity  STP  with  tertiary 
filtration.  /Vn  existing  malfunctioning 
seepage  bed  discharge  system  will  be 
discontinued.  The  existing  spray 
irrigation  system  will  continue  in  use 
but  with  the  addition  of  a  seasonal 
alternate  surface  water  discharge 
(primarily  for  winter  discharge)  to  an 
uimamed  tributary  in  the  Birchy  Creek 
Watershed  in  Dingman  Township,  Pike 
Coxmty.  Pennsylvania.  The  proposed 
STP  will  continue  to  serve  the 
applicant's  residential  development  in 
Dingman  Township  situated 
approximately  one-half  mile  south  of 
Interstate  Route  84  and  near  the  western 
boundary  of  Dingman  Township. 

18.  Sun  Pipe  Line  Company  D-93-64. 
A  project  to  construct  a  petroleum 
products  pipehne  which  will  cross  the 
Delaware  River  between  Paulsboro 
Borough,  Gloucester  County,  New  Jersey 
and  Tinicimi  Tovimship.  Delaware 
County.  Pennsylvania.  "There  will  also 
be  a  crossing  of  the  Schuylkill  River  in 
Philadelphia,  Pennsylvania,  just  north 
of  Interstate  Route  95  and  a  crossing  of 
Raccoon  Creek  in  Logan  Township, 
Gloucester  County,' New  Jersey.  All 
crossings  will  be  done  via  directional 
drilling  with  no  excavation  in  the  river 
beds.  The  proposed  crossings  will 
provide  interconnections  for  a  21-mile 
length  of  petroleimi  product  pipeline 
serving  Sim  Oil  Company's  Marcus 
Hook  and  Philadelphia  refineries. 

19.  Upper  Dublin  Township  D-93-76 
CP.  A  project  to  modify  the  applicant's 
existing  0.85  mgd  capacity  secondary 
treatment  plant  (formerly  operated  by 
Delaware  Valley  Industrial  Sewage 
Company)  which  will  continue  to  serve 
a  portion  of  Upper  Dublin  Township 
and  discharge  to  Pine  Run.  a  tributary 
of  the  Wissahickon  Creek,  in 
Montgomery  County,  Pennsylvania.  The 
modification  will  pro\ide  additional 
0.25  mgd  capacity  secondary  treatment 
facilities  to  improve  effluent  quality  and 
to  allow  for  a  future  rerating. 

20.  Mobile  Estates  of  Southampton  D~ 
93-79.  A  project  to  upgrade  and  modify 
the  applicant's  existing  0.06  mgd 
sewage  treatment  plant  (STP)  and 
relocate  the  surface  water  discharge 
from  a  small  unnamed  tributary  of  the 
North  Branch  Rancocas  Creek  to  a  new 
point  discharging  directly  to  the  North 
Branch  Rancocas  Creek.  The  STP  will 
provide  tertiary  treatment  faciUties  and 
continue  to  serve  only  the  Mobile 
Estates  of  Southampton  mobile  home 
development  located  in  Southampton 
Township,  BurUngton  County,  New 
Jersey. 
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Applications  rdr  Approval  for  Extension'of  the  Expiration  Dates  of  the  Follovwng  Ground  Water  Dockets 

AMD  Protected  area  Permits 


Docket  Na 


D-79-54  CP  Renewal  2 

D-80-61  CP  Renewal  2 

D-«4-03  CP  Renewal  ._ 

D-84-60  CP  Renewal  _ 

D-65-08  CP  Renewal 
D-85-26  CP  Renewal 

D-»-07  CP 

D-86-69  CP  Renewal 

D-67-61  CP  Renewal 

D-87-96  CP 

D-«9-03  CP  __; 

D-»-10  CP 

D-90-05  CP 

D-90-12  CP „„ 

D-90-67  CP 

D-90-68  CP ._.. 

D-90-87  CP _— 


D-90-111CP 
D-92-63  CP  .. 


Docket  name 


Mkjdetown  Twp  Water 

Warminsler  Municipal 
AtHhofity. 

Summit  Hfl  Water  Au- 
thority. 

Citizens  Utilities  Water 
Co  of  PA. 

Borough  of  Roosevelt ... 

Borough  of  Amtsler  

Teiord  Borough  Author- 
ity. 

Citizens  Utilities  IHome 
Water  Company. 

Bedminster  Municipal 
Auttwrity. 

C.S.  Water  Sewer  Com- 
pany. 

Borough  of  CoMings- 
wood. 

Northeast  Land  Com- 
pany. 

Evansburg  Water  Com- 
pany. 

CoHegeville-Trappe 
Joim  Water  System. 

Township  of  Medford  .... 

Kiame^ia  Artesian 

Spring  Water  Ca 

Wairuitport  Authority 

Town  of  Newton  

Grand  View  Hospital 


Municipaiity 


Middletown  Twp 

V  anninster  Twp  

S  jmmit  HM  Boro  ._... 
S  Jring  Twp 


F  oosevett  Boro/ 

Lpwer    Gwynedd   Twp; 

Upper  Dublin  Twp. 
KtUtown  Twp  „ 


E  ast  Pitceland  Twp  . 
E  sdminster  Twp  ._.. 
L  ackawaxen  T«i^  „ 
C  oWngswood  Boro , 
\f  dder  Twp 


Lpwer  Providence  Twp/ 

Perkiomen  Twp. 
(^oHegeviNe  Boro/Trappe 

Boro. 

Medford  T\«p  „ _. 

Tbwn  of  Thompson 

4alnutport  BonVLehigh 
Twp. 

Tlown  of  Newton 

West  RockhiU  Twp 


Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  EUas 
conceminp  -docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  February  8. 1994. 
Susan  M.  Weisman, 
Secretary. 

IFR  Doc.  94-3656  Filed  2-16-94;  8:45  amp 
BIUJNG  CODE  eSM-Ot-P 


DEPARTMEhrr  OF  EDUCATION 

Proposed  Infonnation  Coflection 
Requests 

agency:  Department  of  Education. 
ACDON:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  r  quests  as  required  by  the 
Paperwork  Reduction  Act  of  1980, 


County 
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Current  ex- 
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02/28/95 

02/20/96 
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06/27/95 

Q6Ki2m 
02/28/95 

09/28/93 

12/11/96 

06/24/97 
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12/12/95 

09/26/95 

12/12/95 
.12/12/95 
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05«V97 
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02/28/2000 

02/20/2201 

12/14/1998 

06/27/2000 

06/02/1999 
02/28/2000 

09/28n99S 

12/11/2001 

06/24/2002 

04/26/1999 

06/28/1999 

04/26/1999 

12/12/2000 

09/26/2000 

12/12/2000 
12/12/2000 

01/16/2001 

05/20/2002 
01/20^003 


DATEl:  An  expedited  review  has  been 
requt  sted  in  accordance  with  the  Act, 
allowing  for  the  normal  review 
vraiUd  adversely  affect  the  pubhc 
.  Approval  by  the  Office  of 
;ement  and  Budget  (OMB)  has 
equested  by  February  16, 1994. 

Written  comments  should 
to  the  Omce  of 
and  Regulatory  Affairs, 
:  Dan  Chenok,  Desk  Officer, 
of  Education,  Office  of 
nt  and  Budget,  726  Jackson 
,  room  3208,  New  Executive 
Building,  Washington,  DC  20503. 

for  copies  of  the  proposed 
ation  collection  request  should  be 
"  to  Gary  Green,  Department  of 
.  400  Maryland  Avenue  SW., 
Regional  Office  Building  3, 
on.  DC  20202-4651. 
I^JRTHER  INFORMATION  CONTACT: 
reen,  (202) 401-3200. 

INf  ORMATKM:  Section 
of  the  Paperwork  Reduction  Act  of 
44  U.S.a  Chapter  3517)  requires 
the  Director  of  OMB  provide 
inten  sted  Federal  agencies  and  persons 
an  eafly  opportimity  to  comment  on 
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information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  iiK:luded  as  an 
attachment  to  this  notice. 


Dated:  February  10, 1994. 
Wallace  R.  McFharwm.  Jr.. 
Deputy  Diiector,  Information  Resouice$ 
Management  Service. 

0£Bce  of  Edncatioiial  Researdi  and 
Improvement 

Type  of  Review:  Expedited. 

Title:  AppUcation  for  Educational 
Research  and  Development  Center 
Program. 

Abstract:  Research  and  Development 
Centers:  The  Office  of  Research 
invites  research  and  development 
centers  established  by  institutions  of 
higher  education  or  by  interstate 
agencies  to  conduct  educational 
research  and  development  to  submit 
apphcations  for  an  award. 

Additional  Information:  An  expedited 
clearance  is  requested  for  the  data 
collection  on  the  AppUcation  for 
Educational  Research  and 
Development  to  meet  the  grant 
schedule  for  FT94.  In  order  to  provide 
respondents  with  sxtffident  time,  a 
clearance  date  of  February  16  is 
necessary. 

Frequency:  Quarterly. 

Affected  Public:  Non-profit  institutions. 

Reporting  Burden 
RespcMises:  9. 
Burden  Hours:  1.260. 

Recordkeeping  Burden 
Recordkeepers:  0. 
Burden  Hours:  0. 

(FR  Doc  04-3603  Filed  2-16-94;  8:45  am] 
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action:  Publication  (^  1993  annu^il 
report 


The  International  Research  and 
Studies  Program 

AGENCY:  Department  of  Education. 

Title 


SUMMARY:  Section  606  of  the  Higher 
Education  Act  of  1965  (HEA),  as 
amended,  authorizes  the  Secretary  of 
Education  to  provide  assistance  to 
conduct  research,  studies,  and  surveys 
and  develop  specialized  instructional 
materials  that  further  the  purposes  of 
Part  A  of  Title  VI  of  the  HEA. 

The  activities  conducted  imder 
section  606  of  the  HEA  correspond  in 
large  part  to  the  foreign  language  and 
area  studies  research  activities 
previously  supported  under  section  602 
of  Title  VI  of  the  National  Defense 
Education  Act. 

Purpose 

Under  the  International  Research  and 
Studies  Program,  the  Secretary  of 
Education  awards  grants  and  contracts 
for — 

(a)  Studies  and  surveys  to  determine 
the  needs  for  increased  or  improved 
instruction  in  foreign  language,  area 
studies,  or  other  international  fields, 
including  the  demand  for  foreign 
language,  area,  and  other  international 
specialists  in  government,  education, 
and  the  private  sector; 

(b)  Studies  and  surveys  to  assess  the 
use  of  graduates  of  programs  supported 
under  this  title  by  govenunental, 
educational,  and  private  sector 
organizations  and  other  studies 
assessing  the  outcomes  and 
effectiveness  of  programs  so  supported; 

(c)  Comparative  studies  of  the 
effectiveness  of  strategies  to  provide 
international  capabifities  at  institutions 
of  higher  education; 


(d)  Research  on  more  efiisctive 
methods  of  providing  instruction  and 
achieving  competency  in  foreign 
languages; 

(e)  The  development  and  publication 
of  spedaUzed  materials  for  use  in 
foreign  language,  area  studies,  and  other 
international  fields,  or  for  training 
foreign  language,  area,  and  other 
international  speciaUsts;  and 

(f)  The  appUcation  of  performance 
tests  and  standards  across  all  areas  of 
foreign  language  instruction  and 
classroom  use. 

1993  Program  Activities 

In  fiscal  year  1993,  9  new  grants 
($933,231)  and  14  continuation  grants 
(Sl.263.767)  were  awarded  under  the 
International  Research  and  Studies 
Pn^ram.  All  of  these  grants  are  active 
currently  and  will  be  monitored  through 
progress  reports  submitted  by  grantees. 
Grantees  have  90  days  after  the 
expiration  of  the  grant  to  submit  the 
products  residting  bom  their  research  to 
the  Department  of  Education  for  review 
and  acceptance. 

Completed  Research 

The  first  grants  under  the  authority  of 
section  606  were  awarded  in  fiscal  year 
1981.  Most  of  the  research  projects 
funded  in  FY  1981  through  FY  1990 
have  been  completed  and  reported  in 
previous  aimual  reports.  However,  a 
number  of  completed  research  projects 
resulting  bnm  grants  made  during  prior 
fiscal  jrears  have  been  received  during 
the  past  year.  A  Usting  of  this  completed 
research  follows.  Grants  from  fiscal 
years  1990, 1991.  and  1992  are  still 
ongoing,  or  have  recentiy  expired. 


A  Comprehensive  Lexkxm  of  English/Chinese  Business  Tenns  _ 

Advanced  Gulf  Arabic ™ 

Reading  Authentfc  Czech  and  Polish/Volume  11  „_ 

Pashto  Reader  and  Gk>ssary 

The  Devetopmeni  of  the  Polish  Profteiency  Test  ..„ 

Improving  Listening  Comprehenskxi  in  Russian 

Translatton  Tutorials _„ „. 

Learning  Strategies  in  Japanese  Foreign  Language  Instructton  .. 

American  and  Chinese  Perceptions  and  Belief  Systems.  A  PRC- 

Taiwanese  Comparison. 
Speciaiized  Materials  kx  Teaching  Japanese  in  the  Elementary 

School. 
Los  Art)Oles  Hablan:  A  Spanish  Language  Cuniculum  Unit 

Based  on  the  Study  of  Latin  Amerfean  Forests/Phase  I. 
NonOonventnnal  Chinese  Readmg  Materials/Phase  I 


Auttwr/tocatkx) 


A.C.  Chang.  Amerkan  Graduate  School  of  Intematwnal  Management,  Thun- 
derbird  Campus,  Glendate.  AZ  85306. 

HA.  Qafisheh.  Near  Eastern  Studns,  University  of  Arizona,  Tucson,  AZ 
85721. 

G.  Privorotsky  and  W.  Watezynski.  Center  for  Applied  Lingustics,  1118  22nd 
Street.  NW.,  Washington,  DC  20037. 

B.  Rot>son,  Center  tor  Applied  Linguistes,  1118  22nd  Street.  NW.,  Washino- 
ton,  DC  20037. 

C.W.  StansfieW,  Center  for  Applied  Unguisttes,  1118  22nd  Street.  NW.. 
Washington.  DC  20037. 

J.  Rittn,  L  Thompson,  Department  of  Slavfc  Languages.  George  Washington 
University,  Washington,  DC  20052. 

D.  Bowen.  Department  of  Languages  and  Unguistres.  Georgetown  University, 
37th  and  O  Streets,  NW.,  Washington.  DC  20057. 

A.U.  Ch^mot,  Department  of  Languages  and  Linguistk»,  Georgetown  Univer- 
sity, 37th  and  0  Streets.  NW..  Washington.  DC  20057. 

LB.  Szalay.  Institute  of  Comparative  Social  and  Cultural  Studies.  Inc.,  6935 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

M.  Met,  Montgomery  County  Public  Schools,  850  Hungerford  Drive.  RockvOe. 
MD  20850-1747. 

J.P.  Zuman,  Intercultural  Center  for  Research  in  Educatnn,  366  Massachu- 
setts Avenue,  Arlington,  MA  02174. 

TacHchung  Yao,  Asian  Studies,  Mount  Holyoke  Coliege.  South  Hadtey.  MA 
01075. 
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All  of  the  listed  materials  and  reports 
have  been  reviewed  by  Department  of 
Education  staff  and  meet  the  terms  and 
conditions  imder  which  the  grants  were 
awarded. 

To  obtain  a  copy  of  a  complete  study, 
contact  the  author  at  the  institution 
listed. 

FURTHER  INFORMATION:  For  a  copy  of  this 
report  and  further  information  regarding 
the  International  Research  and  Studies 
Program,  write  to  Joseph  F.  Belmonte, 
Acting  Director,  Center  for  International 
Education.  United  States  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Washington,  D.C  20202-5247. 
Telephone  number  (202)  732-6065. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoa-«77-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

[}ated:  February  10, 1994. 
David  A.  Longanecker, 

Deputy  Assistant  Secretary  for  Postsecortdary 

Education. 

(FR  Doc.  94-3602  Filed  2-1&-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Implementation  Plan  for  the 
Environmental  Restoration  and  Waste 
Management  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
annoimces  the  availability  of  the 
Implementation  Plan  for  the 
Environmental  Restoration  and  Waste 
Management  Programmatic 
Environmental  Impact  Statement.  The 
purpose  of  the  Implementation  Plan  is 
to  record  the  results  of  the  pubhc 
scoping  and  public  participation 
processes  and  to  serve  as  a  plan  for  the 
preparation  of  the  Programmatic 
Environmental  Impact  Statement.  The 
Implementation  Plan  also  states  the 
alternatives  and  issues  to  be  evaluated 
in  the  Programmatic  Environmental 
Impact  Statement. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
Programmatic  Environmental  Impact 
Statement,  contact:  Glen  L.  Sjoblom. 
Special  Assistant  to  the  Assistant 
Secretary,  Enviroiunental  Restoration 
and  Waste  Management  (EM-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  202-58&-0396. 
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To  request  copies  of  the 
In  iplementation  Plan,  call  1-800-379- 
5'  41. 

For  information  on  the  Department's 
N  itional  Environmental  Policy  Act 
pi  ocess,  contact:  Carol  M.  Borgstrom, 
D  rector.  Office  of  NEPA  Oversight  (EH- 
21  ),  U.S.  Department  of  Energy,  1000 
It  dependence  Avenue  SW., 
W  ashington,  DC  20585,  202-586-4600 

01  leave  a  message  at  1-800-472-2756. 

SI  IPPLEMENTARY  INFORMATION: 

Bickground 

On  October  22, 1990,  the  Department 
o  Energy  issued  a  Notice  of  Intent  in 
tl  e  Federal  Register  (55  FR  42693)  to 
p:  epare  the  Enviroiunental  Restoration 
ai  id  Waste  Management  Programmatic 
E  iviroimiental  Impact  Statement.  In  the 
N  Dtice  of  Intent,  the  Department 
i(  entified  the  proposed  action  of 
ii  iplementing  an  integrated 
ei  iviroiunental  restoration  and  waste 
n  anagement  program,  and  requested 
CI  imments  on  the  scope  of  the 
P  ogrammatic  Environmental  Impact 
S  atement.  A  public  comment  period 

V  as  held  from  October  22, 1990.  to 
F  jbruaiy  19, 1991.  Begiiming  on 

E  ecember  3, 1990,  the  Department  held 

2  I  scoping  meetings  at  various  locations 
a  xoss  the  country  to  provide  an 

o  >portunity  for  public  participation  by 
ii  terested  individuals  and 
o  -ganizations,  and  other  governmental 
a  ;encies.  During  the  public  comment 
p  mod,  over  1,200  parties  provided 
a  >proximately  7.000  comments,  either 
b  r  participating  in  the  meetings  or  by 
s  ibmitting  materials  and  letters  to  the 
E  epartment. 

On  February  4. 1992.  the  Department 
a  mounced  in  the  Federal  Register  (57 
F  1 4193)  the  availability  of  a  Draft 
I]  nplementation  Plan  and  an  additional 
o  jportimity  for  public  review  and 
c  )mment.  The  public  comment  period 

0  1  the  Draft  Implementation  Plan  was 

h  sld  from  February  4, 1992,  to  April  10. 
1 392.  Beginning  on  March  17, 1992,  the 
£  epartment  conducted  six  regional 

V  orkshops  on  the  Draft  Implementation 
Ian.  More  than  1.000  comments  were 
kceived  on  the  Draft  Implementation 
Ian. 
I  After  the  close  of  the  Draft 

iplementation  Plan  comment  period. 
ie  Department  revised  the  Plan  and 
p  rovided  it  to  the  Environmental 

1  estoration  and  Waste  Management 
y  dvisory  Committee  for  review  and 

c  jmment.  The  Committee  is  composed 

0  '  individuals  from  universities,  trade 
a  isociations,  state  and  local 

{ svemments,  Indian  Nations,  labor 

1  nions,  environmental  groups,  and 

c  ther  interested  parties.  On  December 


21, 1992,  the  Committee  submitted  its 
formal  recommendations  on  the  Draft 
Implementation  Plan.  After  responding 
to  the  Committee's  recommendations 
and  discussing  further  revisions  with 
the  Committee,  the  Department  further 
revised  the  Implementation  Plan.  The 
Implementation  Plan  now  considers  all 
the  issues  from  the  public  scoping 
process,  the  public  review  and  comment 
period  on  the  Draft  Implementation 
Plan,  and  the  Environmental  Restoration 
and  Waste  Management  Advisory 
Committee's  review  and 
recommendations. 

Programmatic  Environmental  Impact 
Statement  Alternatives 

The  programmatic  alternatives  for 
environmental  restoration  to  be 
evaluated  in  the  Programmatic 
Environmental  Impact  Statement  are 
structured  in  terms  of  the  factors  that 
affect  the  selection  of  remediation  goals. 
In  addition  to  a  No  Action  baseline 
alternative,  four  other  alternatives  will 
be  evaluated:  (1)  An  alternative 
reflecting  the  current  application  of 
"applicable  or  relevant  and  appropriate 
requirements"  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act;  (2)  an  alternative  emphasizing 
foreseeable  land  use  to  better  define 
likely  exposure  scenarios  and 
appropriate  waste  management 
strategies;  (3)  an  alternative  equally 
balancing  remedial  worker  and 
transportation  risks  with  the  risk  to  a 
site's  surrounding  population;  and  (4) 
an  alternative  emphasizing  foreseeable 
land  use  to  establish  initial  remediation 
objectives  while  also  emphasizing 
worker  and  transport  risks.  Evaluation 
of  these  five  alternatives  is  intended  to 
provide  input  into  the  development  of 
Department  of  Energy  policies  relevant 
to  undertaking  future  environmental 
restoration  that  would  incorporate 
consideration  of  land  use  and  all  major 
elements  of  himian  health  risks. 

The  programmatic  alternatives  for 
waste  management  to  be  evaluated  in 
the  Programmatic  Environmental  Impact 
Statement  are  structured  in  terms  of 
configurations  for  each  of  six  waste 
types:  High-level  radioactive  waste; 
transuranic  radioactive  waste;  low-level 
radioactive  waste;  low-level  mixed 
waste  (waste  consisting  of  hazardous 
and  radioactive  components); 
commercial  Greater-than-Class-C 
radioactive  waste,  and  hazardous  waste. 
In  addition  to  a  No  Action  baseline, 
which  includes  only  existing  or 
approved  waste  management  facilities, 
alternative  configiirations  for  each  waste 
type  will  be  evaluated  that  reflect 
decentralized,  regionalized,  and 


centralized  approaches  for  utilizing 
existing  and  new  waste  management 
facilities  at  Department  of  Energy  sites. 
The  waste  management  facilities  for 
which  alternative  configurations  will  be 
evaluated  are  storage  facilities  for 
treated  high-level  waste  and  commercial 
Greater-than-Class-C  waste  pending 
repository  disposal;  storage  facilities  for 
transuranic  waste  and  treatment 
facilities  in  the  event  that  treatment  of 
transuranic  waste  is  required  prior  to 
disposal;  and  treatment,  storage,  and 
disposal  facilities  for  low-level,  low- 
level  mixed,  and  hazardous  wastes.  The 
evaluation  of  alternative  configiirations 
for  waste  management  facilities  is 
intended  to  provide  environmental 
input  for  decisions  on  the  potential 
consolidation  of  existing  waste 
management  facilities  and  locating  new 
or  expanded  waste  management 
facilities  at  Department  of  Energy 
installations.  "The  evaluation  of 
alternative  configiu-ations  for  the 
treatment  of  low-level  mixed  w^astes 
also  will  provide  environmental  input 
for  site-specific  plans  required  by  the 
Federal  Facility  Compliance  Act. 

Technology  Development  and  Other 
Issues 

The  Programmatic  Enviroiunental 
Impact  Statement  will  discuss  emerging 
technologies  and  their  effect  on  the 
analysis  of  alternatives.  Several  other 
issues  that  are  important  to  achieving 
cleanup  and  waste  management  goals 
and  to  the  implementation  of  the 
Department's  Environmental 
Restoration  and  Waste  Management 
program  also  will  be  discussed.  Issues  to 
be  addressed  include  budgeting  and 
prioritization,  job  retraining  programs, 
stakeholder  roles,  waste  minimization, 
and  pubUc  involvement.  Discussion  of 
these  issues  is  included  to  assist  public 
imderstanding  of  the  decisions  to  be 
reached,  and  to  provide  the  opportunity 
for  public  input  on  improving  the 
conduct  of  the  Department's 
Environmental  Restoration  and  Waste 
Management  Program.  The 
Programmatic  Environmental  Impact 
Statement  will  not  evaluate  site-specific 
actions  at  Department  sites  that  would 
be  covered  by  appropriate  project-level 
Natioiuil  Environmental  Policy  Act 
documentation. 

Spent  Nuclear  Fuel 

The  Department  had  proposed  to 
consider  the  storage  of  Department- 
owned  spent  nuclear  fuel  in  the  scope 
of  the  Programmatic  Environmental 
Impact  Statement  On  September  3, 
1993,  however,  the  Department 
announced  that  it  would  incorporate  the 
planned  programmatic  analysis  of  spent 


nuclear  fuel  into  the  Idaho  NatitHial 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Environmental  Impact  Statement  to 
comply  with  a  recent  order  issued  by 
the  U.S.  District  Court  for  the  District  of 
Idaho.  The  Programmatic 
Environmental  Impact  Statement  will 
contain  a  sununary  of  the  spent  fuel 
analysis  and  will  incorporate  the  results 
of  that  analysis  into  the  Programmatic 
Environmental  Impact  Statement's 
evaluation  of  cumulative  environmental 
consequences. 

Availability  of  Implementation  Plan 

Copies  of  the  Implementation  Plan 
have  been  sent  to  individuals  and 
interested  agencies  and  organizations 
who  indicated  an  interest  in  receiving  a 
copy,  and  a  copy  of  the  Implementation 
Plan's  Executive  Summary  has  been 
provided  to  individuals,  agencies,  and 
organizations  that  participated  in  the 
public  scoping  and  workshop  processes. 
The  fiiU  Implementation  Plan  will  be 
provided  to  any  additional  interested 
parties  upon  request.  Copies  of  the 
Implementation  Plan  also  have  been 
placed  in  the  Department  of  Energy 
reading  rooms  and  public  libraries 
identified  below.  Please  contact  the 
individual  reading  rooms  and  libraries 
for  information  on  the  availabiUty  of  the 
Implementation  Plan  and  the  hoius  of 
operation. 

Federal  Documents  Collection,  Alaska  State 

Library,  P.O.  Box  110571,  8tli  Floor  Sute 

Office  Building,  Juneau,  Alaska  99811 
Berkeley  Public  Library,  2090  Kittredge 

Street,  Beri:eley,  California  94704 
Davis  Branch,  Yolo  County  Library,  315  East 

14th  Street,  Davis,  California  95616 
Oakland  Operations  Office,  U.S.  Department 

of  Energy,  1333  Broadway,  Oakland, 

Celifbmia  94612 
Livermore  Public  Library,  1000  South 

Livennore  Avenue,  Livermore,  California 

94550 
Serial  Division,  Los  Angeles  Public  Library, 

361  South  Anderson  Street,  Los  Angeles, 

California  90033 
Palo  Alto  Public  Library,  1213  Newell  Road, 

Palo  Alto,  California  94303 
Government  Publications  Section,  California 

Sute  Library,  914  Capitol  Mall,  P.O.  Box 

942837  Sacramento,  California  94237 
San  Diego  County  Library,  5555  Overland 

Avenue,  Building  IS,  San  Diego.  Califiamia 

92123 
Serai  Valley  Public  Library,  2969  Tapo 

Canyon  Road,  Semi  Valley,  California 

93063 
Government  Publications  Department, 

Denver  Public  Library,  BS/GPD,  1357 

Broadway,  Denver,  Colorado  80203 
Rocky  Flats  Environmental  Monitoring 

Council,  1536  Cole  Boulevard,  suite  150, 

Golden,  Colorado  80401 
Mesa  County  Public  Library,  P.O.  Box 

20,000-5019,  530  College  Place,  Grand 

Junction,  Colorado  81502 


Lakewood  Branch.  Jefferson  County  Public 

Library,  10200  West  20th  Street. 

Lakewood,  Colorado  80215 
U.S.  Department  of  Energy  Rocky  Flats 

Public  Reading  Room.  Front  Range 

Community  College  Library,  3645  West 

112th  Av-enue,  Westminster,  Colorado 

80030 
Connecticut  State  Library.  231  Capitol 

Avenue,  Hartford,  Connecticut  06106 
Government  Publications,  Seely  G.  Mudd 

Library,  Yale  University,  38  Mansfield 

Street,  New  Haven,  Connecticut  06520 
Widenw  University  School  of  Law  Library, 

P.O.  Box  7475,  4601  Concord  Pike, 

Wihnington,  Delaware  19803 
District  of  Columbia  Library,  6th  Level,  500 

Indiana  Avenue.  NW.,  Washington,  D.C 

20001 
Freedom  of  Information  Reading  Room,  U.S. 

Department  of  Enei^,  1000  Independence 

Avenue.  SW.,  room  lE-190.  Washington, 

D.C  20585 
Public  Reading  Room,  Largo  Public  Librwy, 

351  East  Bay  Drive.  Largo,  Florida  34640 
Dociraient  Section,  State  Library  of  Florida, 

R.A.  Gray  Building.  500  South  Poronough, 

Tallahassee,  Florida  82399 
Reese  Library,  Augusta  College,  2500  Walton 

Way,  Augusta,  Georgia  30910 
Federal  Docimients  Section,  Hawaii  State 

Library.  478  South  King  Street,  Honolulu. 

Hawaii  96813 
Boise  Public  Library,  715  South  Capitol 

Boulevard,  Boise,  Idaho  83702 
Idaho  State  Library,  325  West  State  Street. 

Boise,  Idaho  83702 
Public  Reading  Room,  Idaho  Operations 

Office.  U.S.  Department  of  Energy,  1776 

Science  Center  Drive,  Idaho  Falls.  Idaho 

83402 
Idaho  Falls  Public  Library,  457  Broadway. 

Idaho  Falls.  Idaho  83402 
Moscow-Latah  County  Library,  110  South 

Jefferson,  Moscow,  Idaho  83843 
Idaho  National  Engineering  Laboratory 

Pocatello  Office.  215  North  9th.  Pocatello. 

Idaho  83201 
Pocatello  Library.  612  East  Qark,  Pocatello, 

Idaho  83201 
Idaho  National  Engineering  Laboratory  Twin 

Falls  Office.  1062  Blue  Lakes  Boulevard 

North,  suite  106,  Twin  Falls.  Idaho  83001 
Twin  Falls  Public  Librar>-,  434  2nd  Street 

East.  Twin  Falls,  Idaho  83001 
Chicago  Operations  Office,  U.S.  Department 

of  Energy,  9800  South  Cass  Avenue, 

Aigonne.  Illinois  60439 
Government  Publications  Department, 

Chicago  Public  Library,  400  North 

Franklin,  Chicago.  Illinois  60610 
Reference  Department,  Illinois  State  Library, 

300  South  Second,  Springfield,  Illinois 

62701 
Documents  Section,  State  Librarj-  of  Iowa, 

Historical  Building,  East  12th  ft  Grand,  Dea 

Moines.  Iowa  50310 
Ashland  Community  College  Library, 

University  of  Kentucky.  1400  College 

Drive,  Ashland,  Kentucky  41101 
Federal  Documents  Section,  Kentucky 

Department  for  Libraries  and  Archives, 

P.O.  Box  537,  300  Coffee  Tr«e  Road. 

FranUort,  Kentucky  40602 
Paducah  Public  Library.  555  Washington 

Avenue,  Paducah.  Kentucky  42001 
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Documents  Division,  Enoch  Pratt  Free 
Library,  400  Cathedral  Street,  Baltimore, 
Maryland  21201 
Harford  Community  College  Library,  401 
Thomas  Run  Road,  Bel  Air.  Maryland 
21014 
Docimient  Department,  State  Library  of 
Massachusetts,  442  Sute  House,  Boston, 
Massachusetts  02133 
Government  Documents  Unit,  Library  of 
Michigan.  P.O.  Box  30007,  717  West 
Allegan  Street.  Lansing,  Michigan  48909 
Joseph  A.  Cook  Memorial  Library,  University 
of  Southern  Mississippi,  2609  West  4th 
Street,  Hattiesburg,  Mississippi  39406 
Documents  Section,  Mississippi  Library 
Commission,  1221  Ellis  Avenue,  Jackson, 
Mississippi  39209 
Missouri  State  Library,  P.O.  Box  387.  600 
West  Main  Street.  Jefferson  Qty.  Missouri 
65102 
U.S.  Department  of  Energy  Public  Reading 
Room.  Red  Bridge  Branch.  Mid-Continent 
Public  Library.  11140  Locust  Street,  Kansas 
City.  Missouri  64137 
Documents  Division,  Kansas  Gty  Missouri 
Public  Library,  311  East  12th  Street,  Kansas 
City,  Missouri  64106 
Kisker  Road  Branch,  St.  Charles  City-County 
Library  District,  1000  Kisker  Road,  St. 
Charles,  Missouri  63303 
St  Louis  County  Library.  1640  South 
Lindberg  Boulevard,  St.  Louis,  Missouri 
63131 
Doomients  Division,  Montana  College  of 
Mineral  Science  and  Technology  Library, 
Park  Street,  Butte,  Montana  59701 
Montana  State  Library,  1515  East  6th 

Avenue,  Helena,  Montana  59620 
Federal  Documents  Department,  Nebraska 
Library  Conunission,  1420  P  Street, 
Lincoln,  Nebraska  68508 
Beatty  Community  Library.  P.O.  Box  129.  4th 

and  Ward  Street.  Beatty,  Nevada  89003 
Nevada  State  Library  and  Archives,  Capitol 
Complex,  451  North  Carson  Street,  Carson 
aty,  Nevada  89710 
Nevada  Operations  Office,  U.S.  Department 
of  Energy.  2753  South  Highland  Drive,  Las 
Vegas.  Nevada  89193 
Government  Documents  Department.  James 
R.  Dickinson  Library.  University  of 
Nevada.  4805  South  Maryland  Parkway, 
Las  Vegas,  Nevada  89154 
Las  Vegas  Clark  County  Library,  833  Las 
Vegas  Boulevard  North,  Las  Vegas,  Nevada 
89101 
Lawrenceville  Branch,  Mercer  County 
Library,  2751  Brunswick  Pike, 
Lawrenceville,  New  Jersey  08648 
Government  Publications  Department, 
Alexander  Library.  Rutgers  University,  169 
College  Avenue.  New  Brunswick.  New 
Jersey  08903 
U.S.  Docimients.  New  Jersey  State  Library. 
CN-52D.  185  West  State  Street.  Trenton. 
New  Jersey  08625 
Albuquerque  Operations  Office.  U.S. 
Department  of  Energy,  Pennsylvania  and  H 
Streets.  Kirtland  Air  Force  Base,  New 
Mexico  87115 
Government  Publications  Department, 
General  Library,  University  of  New 
Mexico,  Albuquerque.  New  Mexico  87131 
Carlsbad  Public  Library,  101  South 
Halagueno  Street,  Carlsbad,  New  Mexico^ 
88220 
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Met  a  Public  Library,  1742  Central  Avenue. 

L  )s  Alamos,  New  Mexico  87545 
Nev '  Mexico  State  Library,  325  Don  Gasper 

A  /enue,  Santa  Fe,  New  Mexico  87503 
Cul  ural  Education  Department,  New  York 

S  ate  Library,  Madison  Avenue,  Empire 

S  ate  Plaza,  Albany,  New  York  12230 
U.S  Department  of  Energy,  26  Federal  Plaza, 

R  x>m  3437,  New  York  Qty.  New  York 

1  >278 

Cot  cord  Public  Library,  23  N.  Buffalo  Street, 

S  mngville.  New  York  14141 
Lar  3  Library,  800  Vine  Street,  Cincinnati, 

C  lio  45202 
Do<  uments  Department,  State  Library  of 

C  hio,  65  South  Front  Street,  Columbbs, 

C  hio  43266 
Do<  uments  Department,  Dayton  and 

K  lontgomery  Community  Public  Library, 

2 15  East  Third  Street,  Dayton.  Ohio  45402 
Mil  misburg  Library,  35  South  Fifth  Street, 

^  liamisburg,  Ohio  45342 
Por  -smouth  Public  Library,  1220  Galia  Street, 

F  Drtsmouth,  Ohio  45667 
Sh)  wnee  State  University  Library.  940 

J  econd  Street,  Portsmouth,  Ohio  45662 
So(  ial  Science  Department,  Toledo-Lucas 

(  ounty  Public  Library,  325  Michigan 

2  treet,  Toledo.  Ohio  43624 

Poi  tland  State  University  Library,  934  S.W. 

1  larrison,  Portland,  Oregon  97207 
On  gon  State  Library,  State  Library  Building, 
\  ^est  Summer  &  Court  Streets,  Salem, 
( tregon  97310 
Go  wmment  Publications  Section,  State 
1  ibrary  of  Pennsylvania,  P.O.  Box  1601, 
^  Walnut  Street  &  Commonwealth  Avenue, 
1  larrisburg,  Pennsylvania  17105 
U.I  1.  Department  of  Energy  Reading  Room, 
1  Vriting  Center,  University  of  South 
I  larolina,  Aiken  Campus,  171  University 
:  'arkway,  Aiken,  South  Carolina  29801 
Dc  nunents  Department,  South  Carolina  State 
jbrary,  P.O.  Box  11469, 1500  Senate 
:  itreet,  Columbia,  South  Carolina  29204 
La  vson  McGhee  Library,  Knox  County 
'.  "ubHc  Library  System,  500  West  Church 
Wenue,  Knoxville,  Tennessee  37902 
Te  inessee  State  Library  and  Archives,  403 
'th  Avenue  North,  Nashville,  Tennessee 
17219 
Fr  ledom  of  Information  Officer,  Oak  Ridge 
}perations  Office,  U.S.  Department  of 
Energy,  200  Administration  Road,  Oak 
lidge,  Tennessee  37831 
U.  5.  Department  of  Energy  Reading  Room, 
^ynn  Library — Learning  Center,  Amarillo 
k)llege,  2201  South  Washington  Stfeet, 
Vmarillo,  Texas  79109 
U,  5.  Docxmients,  Texas  Stale  Library,  P.O. 
Jox  12927, 1201  Brazos,  Austin.  Texas 
^8711 
D<  cuments  Section.  Virginia  State  Library  & 
\rchives,  11th  Street  at  Capitol  Square, 
Wchmond,  Virginia  23219 
R  :hland  Operations  Office,  U.S.  Department 
3f  Energy.  825  Jadwin  Avenue.  Richland, 
Washington  99352 
F  1-25  Govenunent  Publications,  Suzzalo 
Library,  University  of  Washington,  Seattle, 
Washington  98195 
Q  osby  Library,  Conzaga  University,  E.  502 
Boone,  Spokane,  Washington  99258 


Draft  Programmatic  Environmental 
Impact  Statement 

The  Department  is  tentatively 
planning  to  hold  puhlic  workshops  in 
May  1994,  in  advance  of  issuing  the 
Draft  Programmatic  Environmental 
Impact  Statement.  Additional 
announcements  will  be  made  at  that 
time.  The  Department  expects  to 
distribute  the  Draft  Programmatic 
Environmental  Impact  Statement 
between  June  and  September  1994; 
public  hearings  on  the  Draft  Statement 
will  be  scheduled  at  that  time. 

Issued  in  Washington,  DC,  this  10th  day  of 
February  1994. 
TaraOToole, 

Assistant  Secretary,  Envirortment,  Safety  arid 
Health. 
IFR  Doc.  94-3642  Filed  2-16-94;  8:45  ami 
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DOE  Response  to  Recommendation 
93-6  of  the  Defense  Nuclear  Facilities 
Safety  Board;  Maintaining  Access  to 
Nuclear  Weapons  Expertise 

agency:  Department  of  Energy. 
action:  Notice  and  request  for  public 
comment. 

summary:  Piu^uant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  42  U.S.C.  2286d(b).  the 
Department  of  Energy  (EXDE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Reconunendation  93-6  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
December  23, 1993,  (58  FR  68123) 
concerning  access  to  nuclear  weapons 
expertise. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  March  21, 
1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue  NVV.,  suite  700,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  H.  Reis,  Assistant  Secretary  for 
Defense  Programs.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  February  2. 
1994. 

Mark  B.  Whitaker, 

Acting  Departmental  Representative  to  the 
Defense  Nuclear  Facilities  Safety  Board. 

The  Honorable  John  T.  Conway. 
Chairman,  Defense  Nuclear  Facilities  Safuty 

Board.  625  Indiana  Avenue  NW..  Sui'e 

700,  Washington.  DC  20004 


Dear  Mr.  Conway:  The  Department  of 
Energy  fully  accepts  Defense  Nuclear 
Facilities  Safety  Board  Recommendation  93- 
6,  Maintaining  Access  to  Nuclear  Weapons 
Expertise. 

The  Department  shares  your  concern  of 
ensuring  capability  to  safely  conduct  nuclear 
weapons  testing  operations  at  the  Nevada 
Test  Site  and  to  safely  dismantle  nuclear 
weapons  at  the  Pantex  Site.  To  meet  this 
challenge,  the  Department  must  identify  and 
maintain  access  to  the  critical  skills  of 
nuclear  weapons  scientists,  engineers,  and 
technicians.  Where  access  to  s^lls  in  the 
future  is  uncertain,  the  Department  must  find 
ways  to  capture  knowledge,  so  safe 
dismantlement  procedures  can  be  developed 
and  utilized  and  safe  testing  operations  can 
be  conducted. 

The  forthcoming  Implementation  Plan  for 
Recommendation  93-6  will  capitalize  on 
activities  that  have  already  been  initiated  and 
provide  a  structured  approach  for  ensuring 
the  continued  safe  conduct  of  operations  at 
Pantex  and  the  Nevada  Test  Site. 

Sincerely, 
Hazel  R.  O'Leary. 

IFR  Doc.  94-3643  Filed  2-1&-94;  8:45  am) 
BILLINQ  CODE  645(M>1-P 


Office  of  the  Deputy  Secretary 

Contract  Reform  Team:  Notice  of 
Availability  of  the  Report  of  the 
Contract  Reform  Team 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Contract  Reform  Team, 
which  was  established  last  year  by  the 
Secretary  of  Energy  to  conduct  a 
comprehensive  review  of  the 
Department's  contracting  practices,  has 
completed  its  work  and  provided  its 
recommendations  to  the  Secretary.  This 
notice  annoimces  the  availability  of  the 
Report  of  the  Contract  Reform  Team 
(Report)  and  requests  the  views  of  the 
public  on  the  recommendations 
contained  in  the  Report.  The 
Department  will  proceed  with 
implementation  of  the 
recommendations  following  an 
opportunity  to  consider  the  views  of 
DOE  employees  and  the  public  on  the 
Report's  reconunendations. 

DATES  AND  ADDRESSES:  Copies  of  the 
Report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  The 
publication's  nvunber  is  061-000- 
00801-2,  and  its  cost  is  $11.00. 
Telephone  orders  should  be  directed  to: 
Superintendent  of  Documents,  U.S. 
Govenunent  Printing  Office, 
Washington,  DC  20402.  (202)  783-3238, 
FAX  (202)  512-2233.  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.,  eastern  time.  Mail  orders  should 


be  directed  to:  U.S.  Government 
Printing  Office.  P.O.  Box  371954. 
PittsbuiTgh.  PA  15250-7954. 

The  Rieport  also  is  available  for 
inspection  in  DOE  Public  Reading 
Rooms  at  Headquarters  and  in  the  eight 
Operations  Offices.  The  locations  and 
telephone  numbers  of  these  Reading 
Rooms  are: 

Washington.  DC 

U.S.  Department  of  Eneigy,  Public  Reading 
Room,  room  lG-051, 1000  Independence 
Avenue  SW,  Washington,  DC  20585,  (202) 
58&-6020,  Attn:  Denise  Diggin 

Albuquerque 

National  Atomic  Museum,  20358  Wyoming 
Boulevard  SE.  Kirkland  Air  Force  Base, 
NM  87117.  (505)  845-4378,  Attn:  Diane 
Zepeda 

Chicago 

Chicago  Operations  Office,  Public  Reading 
Room,  9800  South  Cass  Avenue,  Argonne, 
IL  60439,  (708)  252-2010,  Attn:  Joan  L 
Redding 

Idaho 

Idaho  Operations  Office,  Public  Reading 
Room,  1776  Science  Center  Drive,  Idaho 
Falls,  ID  83415,  (208)  526-1144,  Attn:  Gail 
Wilmore 

Nevada 

Nevada  Operations  Office,  Public  Reading 
Room,  2753  South  Highland  Drive,  Las 
Vegas,  NV  89109,  (702)  295-1459,  Attn: 
Charlotte  Santilli 

Oak  Ridge 

Oak  Ridge  Operations  Office,  Public  Reading 
Room,  Federal  Building,  200 
Administration  Road.  Oak  Ridge.  TN 
37830.  (615)  576-1216.  Attn:  Jane 
Greenwalt 

Richland 

Richland  Operations  Office,  Public  Reading 
Room,  room  130  West.  100  Sprout  Road. 
Richland.  WA  99352.  (509)  376-8583. 
Attn:  Terri  Traub 

Oakland 

Oakland  Operations  Office.  1301  Clay  Street. 
Oakland.  CA  94612.  (510)  637-1794.  Attn: 
Lauren  McNair 

Savannah  River 

U.S.  Department  of  Energy,  Public  Reading 
Room.  University  of  South  Carolina-Aiken. 
171  University  Parkway,  Second  Floor 
Library,  Aiken.  SC  29801.  (803)  725-2889. 
Attn:  James  M.  Gaver. 

Written  comments  on  the  Report 
should  be  sent  to:  The  Office  of  the 
Deputy  Secretary.  Attention:  Contract 
Reform  Team,  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue  SW,  room  7B- 
252.  Washington,  DC  20585.  Comments 
must  be  received  no  later  than  March 
21, 1994  and  should  not  exceed  ten 
double-spaced,  single-sided  typed 
pages.  To  facilitate  review,  an  original 
and  two  copies  of  the  comments  should 
be  provided. 


FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  contact  Carol  Drury, 
U.S.  Department  of  Energy,  Office  of 
Public  and  Consumer  Affairs, 
Washington,  DC  20585,  at  (202)  585- 
4940. 

SUPPtXMENTARY  mFORMATION:  On  May 
26, 1993,  Secretary  of  Energy  Hazel  R. 
O'Leary  announced  her  intention  to 
establish  a  Contract  Reform  Team, 
chaired  by  the  Deputy  Secretary,  to 
review  the  Departinent's  contracting 
mechanisms  and  practices.  The  Contract 
Reform  Team  was  charged  with  a  review 
of  a  broad  range  of  contracting  issues, 
including  the  management  and 
operation  of  DOE  weapons  production 
facilities  and  national  laboratories, 
support  service  contracting,  and 
enviromnental  restoration  activities, 
consistent  with  the  Department's 
changing  mission. 

The  Contract  Reform  Team  conducted 
a  thorough  analysis  of  the  Department's 
contracting  practices  and  provided  a  list 
of  specific  recommendations  to  the 
Secretary  regarding  administrative, 
financial,  and  regulatory  improvements 
that  are  intended  to  increase  contractor 
accountability,  enhance  competition, 
provide  appropriate  incentives  for 
contractors  to  meet  and  exceed 
performance  criteria  and  achieve  cost 
savings,  and  improve  contract 
administration  and  financial 
accountability. 

The  Department  is  strongly 
committed  to  the  President's  and  Vice 
President's  efforts  to  reinvent 
Government  and  recognizes  that 
reforming  DOE's  contracting  practices  is 
critical  to  our  success.  This  Report 
represents  a  major  step  forward  in  the 
Secretary's  efforts  to  reform  the 
Department's  contracting  practices.  The 
recommendations  are  intended  to  create 
a  system  that  focuses  on  efficient 
processes  and  quality  results,  rewards 
initiative  and  commitment,  and 
provides  meaningful  sanctions  and 
penalties  where  necessary. 

The  Department  is  interested  in  the 
views  of  stakeholders  within  and 
outside  the  Department  on  the  Report's 
recommendations.  Following 
consideration  of  stakeholder  views,  the 
Department  intends  to  proceed  with  the 
implementation  phase  of  its  contract 
reform  initiative. 

Issued  in  Washington.  DC.  on  Febn'suy  11, 
1994. 

WUUam  H.  White, 

Deputy  Secretary,  Department  of  Energy. 
IFR  Doc.  94-3641  Filed  2-16-94;  8:45  am) 
MUmO  CODE  MSO-01-r 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-949-000,  et  a!.] 

Public  Service  Company  of  Oklahoma, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  8, 1994. 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  ER94-943-000| 

Take  notice  that  on  February  2, 1994. 
Public  Service  Company  of  Oklahoma 
and  Southwestern  Electric  Power 
Company  submitted  for  filing  a  revised 
SPP  Interpool  Transmission  Service 
Tariff.  The  filing  companies  state  that 
the  purpose  of  the  filing  is  to  update  the 
rates  for  service  under  the  tariff.  The 
filing  companies  request  an  effective 
"date  of  February  2,  1994. 

The  filing  companies  state  that  copies 
of  the  filing  have  been  served  on  the 
Public  UliUty  Commission  of  Texas,  the 
Oklahoma  Corporation  Commission,  the 
Arkansas  Pubhc  Service  Commission, 
the  Louisiana  Public  Service 
Commission  and  the  New  Mexico 
Public  Utility  Commission.  Copies  of 
the  filing  are  also  available  for 
inspection  in  the  general  offices  of  each 
of  the  filing  companies. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Westchester  Resco  Company,  Li*. 

(Docket  Nos.  ES»4-14-000  and  ES94-14- 
001] 

Take  notice  that  on  February  2, 1994, 
Westchester  Resco  Company  (WRC) 
filed  an  apphcation  and  on  February  3, 
1994,  filed  an  amendment  to  its 
application  under  section  204  of  the 
Federal  Power  Act  seeking  authority  to 
guarantee  refunding  bonds  to  be  issued 
by  the  County  of  Westchester  Industrial 
development  Agency  for  refinancing 
bonds  issued  in  1982  and  seeking 
authorization  fdr  blanket  approval  of  all 
future  issuance  of  securities  and 
assumptions  of  liabilities.  Also,  WRC 
requests  exemption  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  regulations. 

Comment  date:  February  24, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Stone  Container  Corporation,  A 
Delaware  Corporation 

(Docket  No.  EL94-25-00O) 

Take  notice  that  on  January  28,  1994, 
Stone  Container  Corporation  (Operator) 
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ten!  ered  for  filing  a  Petition  for 
Dec  aratory  Order  that  the  transfer  of  the 
less  ie's  interest  in  a  quabfying 
cog  tneration  facility  from  the  Operator 
to  C  arolina  Power  &  Light  Company 
(CP  kL),  a  ^k>^th  Carolina  corporation, 
wil  not  (1)  subject  the  Operator  to 
Coi  [mission  regulation  as  a  "pubhc 
util  ty"  under  section  201(e)  of  the 
Fee  jral  Power  Act  if  the  Operator 
con  inues  to  operate  the  FaciUty 
pui  ;uant  to  an  Operating,  Maintenance 
anc  Repair  Agreement  between  CP&L 
anc  the  Operator  and  (2)  subject  GELCO 
Cor  )oration  (GELCO)  and  Westinghouse 
Elei  trie  Corporation,  as  lessors,  each 
hoi  ing  an  undivided  interest  in  the 
Fac  lity  to  regulation  as  "pubhc 
util  ties"  under  section  201(e)  of  the 
Fee  ?ral  Power  Act. 

C  ymwent  date:  February  24,  1994,  in 
ace  irdance  with  Standard  Paragraph  E 
at  I  e  end  of  this  notice. 

4.  N  aine  Yankee  Atomic  Power 
Cor  pany 

jDcM  ket  No.  EL9  3-22-001) 

1  ike  notice  on  February  2, 1994, 
Ma  ne  Yankee  Atomic  Power  Company 
(M<  ine  Yankee)  tendered  for  filing  its 
con  phance  report  in  the  above- 
refe  renced  docket. 

C  omment  date:  February  22, 1994,  in 
ace  )rdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

5.  (  oliunbus  Southern  Power  Company, 
Oh  0  Power  Company 

jDo  ket  Na  ER93-637-0G0) 

1  ike  notice  that  on  January  28,  1994, 
Am  jrican  Electric  Power  Service 
Cot  joration,  on  behalf  of  Columbus 
Soi  them  Power  Company  (CSP)  and 
Oh  0  Power  Company  (OPCO)  tendered 
for  iling  revised  copies  of  Supplement 
B  t<  CSP's  FERC  Rate  Schedule  No.  37 
anc  OPCO's  FERC  Rate  Schedule  No. 
74.  Supplement  B  caps  the  transmission 
rate  in  Rate  Schedule  Nos.  37  and  74 
res  lectively,  for  transactions  exceeding 
on(  year  in  length  at  the  level  ultimately 
ap{  roved  by  FERC  in  Docket  No.  ER93- 
540 -000. 

/  copy  of  the  filing  was  served  upon 
the  American  Mimicipal  Power-Ohio 
Inc ,  the  Gty  of  Columbus,  Ohio,  and 
the  Public  Utility  Commission  of  Ohio. 

C  omment  date:  Febraary  22, 1994,  in 
ace  )rdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

6. 1 1  Paso  Electric  Company,  Central 
am  South  West  Seirices,  Inc. 

(Do  ket  Na  EC94-7-000| 

'  ake  notice  that  on  February  3, 1994. 
El :  aso  Electric  Company  CEPEC)  and 
Cei  tial  and  South  West  S«vices.  lac 
{C£  WS),  submitted  for  filing  workpapers 


that  support  the  testimony  and  exhibits 
of  three  witnesses:  Samuel  C.  Hadaway 
David  A.  Harrell  and  James  A. 
Brugeman,  that  were  included  in  the 
Joint  Apphcation  filed  on  January  10, 
1994,  and  supplemented  on  January  13. 
1994. 

Copies  of  this  second  supplemental 
filing  have  been  served  on  all  parties 
listed  on  the  service  list  in  Docket  No. 
EC94-7-000  and  on  all  affected  state 
utility  commissions. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER94-682-0001 

Take  notice  that  on  Januai^  11, 19S4. 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  page  4  of 
the  Operating  Agreement  in  the  above- 
referenced  docket,  which  was 
inadvertently  omitted  from  the  filing 
made  in  this  docket  on  December  30, 
1993. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  EXZ  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commissic»i's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFF 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Q>pies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Coshell, 
Secretary. 
[PR  Doc.  94-3638  Filed  2-16-94;  8:45  aro| 

BILUNQ  CODC  STir-OI-P 


[Docket  No.  EG94-21-000,  et  ai.] 

SEi  Bahamas  Argentina  I,  Inc.,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  7. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  SEI  Bahamas  Argentina  I,  Inc. 

(Docket  No.  EG94-21-000J 

On  January  28, 1994,  SEI  Bahamas 
Argentina  I,  hic.  (the  "Applicant"),  900 
Ashwood  Parkway,  Suite  300,  Atlanta, 
Georgia  30338,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  is  a  wholly-owTied 
subsidiary  of  SEI  Holdings  VI,  Inc., 
which,  in  turn,  is  a  wholly-owned 
subsidiary  of  The  Southern  Company. 
The  Applicant  is  participating  in  a  bid 
for  the  purpose  of  owning  and/or 
operating  "eligible  facilities"  as  defined 
in  section  32(a)(2)  of  PUHCA.  The 
facilities  consist  of  four  dams  and  three 
hydroelectric  generating  stations  with  a 
total  installed  capacity  of  265  MW 
produced  by  twelve  generating  units 
and  associated  interconnection 
facilities.  The  facilities  are  located  on 
the  Atuel  River  system  in  the 
Department  of  San  Rafael  in  the 
Province  of  Mendoza,  Argentina. 

Comment  date:  February  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Inversores  de  Electricidad  S.A. 

(Docket  No.  EG94-22-0001 

On  January  28, 1994,  Inversores  de 
Electricidad  S.A.  (the  "Applicant")  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  ("EWG")  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  is  jointly  owned  by  SEI 
Holdings  VI,  Inc.  and  SEI  Bahamas 
Argentina  I,  Inc.  SEI  Bahamas  Argentina 
I,  Inc.  is  a  wholly-owned  subsidiary  of 
SEI  Holdings  VI,  Inc.,  which,  in  turn,  is 
a  wholly-ovraed  subsidiary  of  The 
Southern  Company.  The  Applicant  is 
participating  in  a  bid  for  the  purpose  of 
owning  and/or  operating  "eligible 
facilities"  as  defined  in  section  32(a)(2) 
of  PUHCA.  The  faciUties  consist  of  four 
dams  and  three  hydroelectric  generating 
stations  with  a  total  installed  capacity  of 
265  MW  produced  by  twelve  generating 
units  and  associated  interconnection 
faciUties.  The  facilities  are  located  on 
the  Atuel  River  system  in  the 
Department  of  San  Rafael  in  the 
Province  of  Mendoza,  Argentina. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  SEI  Inversora  S.A. 

(Docket  No.  EG94-23-000] 

On  January  28, 1994,  SEI  Inversora 
S.A.  (the  "Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  apphcation  for  determination  of 
exempt  wholesale  generator  ("EWG") 
status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  jointly  owrned  by  SEI 
Bahamas  Argentina  I,  Inc.  and 
Inversores  de  Electricidad.  SEI  Bahamas 
Argentina  I,  Inc.  is  a  wholly-owned 
subsidiary  of  SEI  Holdings  VI,  fric, 
which,  in  turn,  is  a  wholly-owned 
subsidiary  of  The  Southern  Company. 
Inversores  de  Electricidad  is  jointly 
owned  by  SEI  Holdings  VI,  Inc.  and  SEI 
Bahamas  Argentina  I,  Inc.  The 
Applicant  is  participating  in  a  bid  for 
the  purpose  of  owning  and/ or  operating 
"ehgible  facilities"  as  defined  in  section 
32(a)(2)  of  PUHCA.  The  faciHties  consist 
of  four  dams  and  three  hydroelectric 
generating  stations  with  a  total  installed 
capacity  of  265  MW  produced  by  twelve 
generating  units  and  associated 
interconnection  facihties.  The  facilities 
are  located  on  the  Atuel  River  system  in 
the  Department  of  San  Rafael  in  the 
Province  of  Mendoza,  Argentina. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Gordonsville  Ener^,  L.P. 

(Docket  Nos.  EL94-20-000.  QF92-166-003 
and  QF92-167-O031 

Take  notice  that  on  January  13, 1994, 
Gordonsville  Energy,  L.P.  (Gordonsville) 
tendered  for  filing  a  Petition  for  Waiver 
of  the  Commission's  Regulations  under 
the  Public  Utility  Regulatory  Policies 
Act  of  1 978  (PURPA).  Gordonsville 
petitions  the  Commission  to  waive  the 
ownership  requirements  for  qualifying 
cogeneration  facilities  as  set  forth  in 
§  292.206(b),  18  CFR  292.206(b)  of  the 
Commission's  Regulations 
implementing  Section  201  of  PURPA,  as 
amended,  vdth  respect  to  Gordonsville's 
one  hundred  percent  (100%)  ownership 
interest  in  two  natural  gas  and  oil-fired 
qualifying  cogeneration  facilities  located 
in  Gordonsville.  Virginia. 

The  notice  originally  issued  in  this 
proceeding  on  January  28, 1994,  is 
amended  to  reference  Docket  Nos. 
QF92-166-003  and  QF92-167-O03. 

Comment  date:  February  28. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

(Docket  No.  ER93-576-000I 

Take  notice  that  on  February  2, 1994, 
Southern  California  Edison  Company 
submitted  supplemental  information 


regarding  its  fihng  in  the  above- 
captioned  docket. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER94-945-000] 

Take  notice  that  on  February  1, 1994, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  a  proposed 
change  in  rate  levels  of  certain  electric 
resale  schedules  presently  on  file  with 
the  Commission.  The  proposed  change 
will  decrease  base  rate  revenues  from 
jurisdictional  sales  and  service  to  the 
specified  utility  and  municipal  resale 
customers  (municipal  utilities).  PP4L 
requests  an  effective  date  of  February  1, 
1994,  the  date  negotiated  by  PP&L  and 
the  municipal  utilities.  PP&L  states  that 
all  the  municipal  utilities  concerned 
have  agreed  to  the  filed  rate  schedule 
changes. 

PP&L  states  that  copies  of  the  filing 
were  served  on  the  municipal  utilities 
concerned  as  well  as  the  Pennsylvania 
Pubhc  Utihty  Commission. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Moha«vk  Power  Corporation 

(Docket  No.  ER94-946-000I 

Take  notice  that  on  February  1. 1994, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  fihng 
with  the  Commission  a  signed  Service 
Agreement  between  Niagara  Mohawk 
and  the  New  York  Power  Authority 
(NYPA)  for  sales  of  system  capacity 
and/or  energy  or  resource  capacity  and/ 
or  energy  under  Niagara  Mohawk's 
proposed  Power  Sales  Tariff  in  Docket 
No.  ER93-3 13-000.  Niagara  Mohawk 
filed  its  Power  Sales  Tariff  on  January 
11, 1993  and  requested  an  effective  date 
of  March  13, 1993  for  the  Tariff.  Niagara 
Mohawk  requests  an  effective  date  for 
this  Service  Agreement  of  February  1, 
1994,  the  date  of  fiUng  with  FERC. 

A  copy  of  this  filing  has  been  served 
upon  NYPA  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  lES  Utilities  Inc 

(Docket  No.  ER94-947-000| 

Take  notice  that  on  February  1, 1994, 
lES  Utilities  Inc.  (lESU),  tendered  for 
filing  a  Notice  of  Succession,  wherein 
lESU  stated  it  had  adopted  all  existing 
rate  schedules  of  Iowa  Southern 
Utihties  Company  (ISU)  and  Iowa 
Electric  Light  and  Power  Company  (IE) 
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on  file  with  the  Commission.  Effective 
December  31, 1993,  ISU  merged  into  IE 
and  the  name  of  the  surviving 
corporation  was  dianged  to  lES  Utilities 
Inc. 

A  copy  of  the  filing  vna  served  upon 
all  jurisdictional  customers  of  lESU. 


C  omment  date:  February  22, 1994,  in 
ace  >rdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

9.  J  xizona  Public  Service  Company 

(Do  ket  No.  ER94-948-000I 

1  ake  notice  that  on  February  2, 1994, 
Ari  :ona  Public  Service  Company  (APS) 


tendered  fer  filing  revised  estimated 
load  and  contract  demand  Exhibits 
applicable  under  the  following  rate 
schedules: 


Custonter 


Exhibit  name 


WeNon-MohM^t  Irrigation  &  Drainag  i  District .. 

Electrical  DisHct  Na  6 

Electricai  District  No.  8 

lylcMuilen  Vailey  Water  Cons.  &  Dra^iage  District 

Tonopah  Irrigation  District 

Harquahala  VaHey  Power  District 
Buciceye  Water  Cons.  &  Drainage  D^trict 

Rossevelt  Irrigation  District  

Maricopa  Water  District ...» 


ExNbilB 
Exhibit  "IL" 
Exhibit  "II." 
Exhibit  -II.- 
ExNbit  "II." 
Exhibit  "11." 
Exhibit"M." 
Exhibit  "IL" 
Exhibit  "lU" 


Current  rate  levels  are  imaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  fix>m  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  faciUties  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  the  above  customers  and  the  Arizona 
Corporation  Commission. 

Cfomment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pioneer  Energy  Partners,  Limited 
Partnership 

(Docket  No.  QF93-127-001) 

On  February  1, 1994,  Pioneer  Energy 
Partners,  Limited  Partnership  tendered 
for  filing  a  supplement  to  its  filing  in 
this  docket,  llie  supplement  pertains  to 
technical  aspects  of  the  quaUfying 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  February  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desirii^  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385. 214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


pn  testants  parties  to  the  proceeding. 

An  r  person  wishing  to  become  a  party 

mu  it  file  a  motion  to  intervene.  Copies 

of  I  lis  fifing  are  on  file  with  the 

Coi  amission  and  are  available  for  pubUc 

ins  lection. 

Loi  D.CasfaeU, 

Set  retary. 

[PR  Doc.  94-3639  Filed  2-1&-94;  8:45  am) 

BlU  NO  COOE  C717-01-P 


[DC  cket  No.  CP94-204-000,  et  ai.] 

Ar  la  Energy  Resources  Co.,  et  al.; 
Na  ural  Gas  Certificate  Filings 

Felruary  8, 1994. 

'  ake  notice  that  the  following  filings 
ha^  e  been  made  with  the  Commission: 

1. .  LrkJa  Energy  Resources  CcMnpany, 
0^  EOK  Services,  Inc. 

[Docket  No.  CP94-204-000J 

ake  notice  that  on  January  28,1994, 
At  ;la  Energy  Resources  Company 
(A  'Si],  1600  Smith  Street,  Houston. 
Te  cas  77002  and  ONEOK  Services,  Inc. 
(O  JEOK),  100  West  Fifth  Street,  P.O. 
Bo  c  871,  Tulsa.  Oklahoma  74102.  filed 
in  )ocket  No.  CP94-204-000  a  joint 
ap  )lication  pursuant  to  Section  7(b)  of 
th(  Natural  Gas  Act  for  permission  and 
ap  >roval  to  abandon  an  exchange 
ag  eement  and  for  AER  to  abandon  by 
sa  ;  to  Arkansas  Louisiana  Gas 
Co  npany  (ALG)  certain  faciUties  in 
Mi  rshall  County,  Oklahoma,  all  as  more 
fu]  ly  set  forth  in  the  application  which 
is  I  >n  file  with  the  Commission  and  open 
to  )ublic  inspection. 

,  ^R  states  that  its  predecessor, 
Ar  cansas  Louisiana  Gas  Company,  and 
or  EOK's  predecessor.  Lone  Star  Gas 
Co  npany,  were  authorized  to  exchange 
gai  in  McClain  and  Marshall  Counties, 
O)  lahoma.  AER  further  states  that  it 


delivers  gas  to  ONEOK  in  McClain 
County,  Oklahoma  and  ONEOK 
redelivers  the  gas  to  AER  in  Marshall 
County,  Oklahoma  for  delivery  to  ALG 
for  distribution  in  the  Town  of 
Kingston,  Oklahoma.  ALG  and  ONEOK 
have  negotiated  intrastate  service 
arrangements  that  make  the  exchange 
between  AER  and  ONEOK  no  longer 
necessary,  it  is  stated.  ALG  would 
operate  tlie  lines  and  taps  as  part  of  its 
rural  distribution  system  in  c5klahoma 
and  continue  to  serve  the  Town  of 
Kingston,  Oklahoma,  it  is  stated. 

AER  proposes  to  abandon  by  sale  to 
ALG  the  exchange  receipt  facilities, 
consisting  of  a  2-inch  tap  and  meter 
station,  and  two  2-inch  delivery  taps 
and  meter  stations  and  approximately 
9.4  miles  of  3- inch  pipeline,  all  located 
in  Marshall  County.  Oklahoma.  AER 
and  ONEOK  also  propose  to  abandon 
the  exchange  service  under  AER's  Rate 
Schedule  No.  XE-45.  ONEOK  asserts 
that  it  was  not  assigned  a  tari^  or  rate 
schedule  when  it  accepted  the 
assignment  of  service  from  Lone  Star. 
ONEOK  is  not  proposing  to  abandon 
any  facilities. 

Comment  date:  March  1, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 

(Docket  Na  CP94-210-0001 

Take  notice  that  on  February  2, 1994. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket 
No.  CP94-2 10-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  delivery  tap, 
pipeline,  metering  and  appurtenant 
facilities  for  additional  service  to  Unioa 
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Can^  Corporation  (Union  Camp)  imder 
Soufliem's  blanket  certificate  issued  in 
Docket  No.  CP82— 406-000  pursuant  to 
Section  7  of  the  Nattud  Gas  Act,  all  as 
more  folly  set  fordi  in  the  request  that 
is  on  file  with  die  Commission  and  open 
to  pubUc  inspection. 

Southern  states  that  it  was  autfa<Ki2ed 
by  the  CcMmaissioa  to  provide  snvice  to 
Union  Camp  at  its  Savanndi,  Georgia 
Plant  by  order  dated  Febriiaiy  18, 1953, 
in  Docket  No.  G-1907.  Soudiem  fuithn 
states  that  it  proposes  to  construct  sad 
operate  certain  measiirement  and 
regulating  facilities  in  order  to  provide 
intemtptible  transportation  service  to 
Union  Camp  at  a  second  delivery  point 
for  use  at  a  new  boiler  to  be  constructed 
at  the  Savanndi  Flmt  in  Chatham 
Cotmty.  Georgia.  Southern  says  that  it 
proposes  to  locate  the  fedhties  on  the 
plant  site  in  Chadiam  County,  and  the 
estimated  cost  of  construction  and 
installation  is  approximately  $628,967. 

Southern  states  that  it  wtndd 
transport  gas  on  behalf  of  Union  Camp 
pursuant  to  its  Rate  Schedule  IT. 
Southern  states  that  the  installation  of 
the  proposed  faciUties  would  have  no 
adverse  efiiect  on  its  peak  day  or  annual 
requirements. 

Comment  date:  March  25, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  ootioe. 

3.  Natural  Gas  Pipeliiie  Company  of 
America 

(Docket  No.  CP94-215-000] 

Take  notice  that  on  February  3, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed,  in  Docket 
No.  CP94-215-000,  a  request  pursoaot 
to  §§  157.20S(b)  and  157.212  of  the 
Commission's  itegalations  under  the 
Natural  Gas  Act  (18  CFR  lS7.20S(b)  and 
157.212)  for  authorization  to  construct 
and  operate  facilities  in  Moultrie 
County,  Ulinois.  The  Cadfities  would  be 
used  as  a  new  delivery  point  to  deliver 
natural  gas  transported  for  IlUnois 
Power  Company  (Illinois  Power),  a  local 
distribution  company,  pursuant  to  a  part 
284,  subpart  G  transportation  contract 
between  Natural  and  IlUnois  Power. 
Illinois  Power  would  use  the  gas 
received  as  part  of  its  system  supply. 
Natural  would  construct  and  operate 
these  facilities  under  its  Uetket 
certificate  granted  September  1. 1962,  at 
Docket  Na  CP82-402-000  pursuant  to 
Section  7  of  the  Natiual  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
pubUc  inspection. 

Natural  proposes  to  install  dual  8" 
meter  and  dual  10"  tap  facilities  for  an 
interconnect  with  Illinois  Power's  20^ 
Hillsboro  Lateral.  The  facilities  would 


be  constmcted  to  deliver  appruximately 
90,000  MMBtu  per  day  of  natural  gas  to 
Illinois  Power  in  SetAian  4.  Township 
14  SooUi,  Range  5  East,  Moultrie 
County,  niiiMns,  at  an  estimated  totri 
cost  of  $3934)00.  Natural  states  tiiat  it 
has  sn£BcieDt  capacity  to  provide  thwe 
services  at  the  proposad  wJivery  point 
without  detriment  or  disadvanti^  to 
Natural's  peak  day  and  aniMul  delivery 
capacity. 

Comment  date:  March  25, 1994.  in 
accordance  widi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Para^vpka 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  refBrence  to 
said  appHcetion  AouM  on  or  before  the 
comment  date,  file  with  the  Federd 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  aocordance 
with  the  requirements  of  the 
OMnmission's  Rules  of  Practice  and 
Procedure  (18  CFK  385.214  or  385.211) 
and  the  Regulations  tmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pmsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  CcmunissitHi's  Rules  of 
Practica  and  Procedure,  a  bearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  peimissian  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenioice 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissitm  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  wiU  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  oUierwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


385  JM  4)  a  motion  to  intervene  or  notice 

of  interventian  and  pursuant  to 

§  157.205  of  the  Regulations  nader  the 

Nattiral  Gas  Act  (18  CFR  1 57.205)  a 

protest  to  die  request.  If  no  piotest  is 

filed  within  the  time  aUowed  therefor, 

die  proposed  activity  dnll  he  deemed  to 

be  aodiorized  effective  the  day  after  the 

time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  witiwhawu 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shaU  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

LaisO.CashelL 

Secretary. 

IFK  Doc.  94-3640  Filad  2-16-»4:  «:45  aaj 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  tfie  Week  of  November  8 
Through  November  12, 1993 

Ihuing  the  vredi  of  November  8 
through  November  12, 1993,  the 
decisions  and  orders  summarized  below 
were  issued  with  reelect  to  appUcations 
for  other  mlief  filed  with  the  Office  of 
Hearing*  and  Af^ieals  of  the  Depaztment 
of  Energy.  The  fiollowiiig  sommaiy  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeal 

The  Gazette  Newspapers,  11/9/93,  LFA- 
0156 
The  Gazette  Newspapers  filed  an 
Appeal  fi-om  a  determination  issued  by 
the  DOE  Office  of  Naval  Reactors  (Naval 
Reactors)  in  response  to  a  request  for 
information  filed  by  the  Gazette  under 
the  Freedom  of  Informatioa  Act  (FOIA). 
The  Gazette  had  requested  certain 
radiologioal  documents  that  were 
withheld  by  Naval  Reactors  as 
classified.  In  considering  the  Appeal, 
the  DOE  found  that  Naval  Reactors 
properly  withheld  the  requested 
dociunents  as  classified  under  Executive 
Order  12356.  Accordingly,  the  Appeal 
was  denied. 

Refund  AppUcations 

Shell  Oil  Company/Brown  Construction 
Company,  11/9/93,  RR315~5 
The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  in  the  Shell  Oil  Company  special 
refund  proceeding  by  Resource  Refunds, 
Inc  (RRI),  on  behalf  of  Brown 
Construction  Cooipany  (Brown).  The 
RRI  Motion  sought  reversal  of  a  decision 
to  deny  the  Brown  Apphcation  for 
Refund  in  the  Shell  proceeding  because 
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the  Application  was  filed  after  the  April 
1, 1992  final  filing  deadline  in  this 
proceeding.  RRI  demonstrated  that  the 
late  fihng  was  the  result  of  it's  own  error 
and  was  not  at  all  the  fault  of  Brown. 
The  DOE  concluded  that  while  RRI's 
error  may  have  left  it  responsible  for  the 
loss  of  Brown's  potential  refund,  the 
agent's  mishandling  of  the  Brown's 
Application  did  not  justify  reopening 
the  Shell  proceeding.  Accordingly,  the 
Motion  for  Reconsideration  filed  by  RRI 
on  behalf  of  Brown  was  denied. 

Texaco  Inc./Airport  Texaco,  11/12/93, 
RF321-19277 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Mr.  Ben  Story  in  the  Texaco  Inc. 
special  refund  proceeding  on  behalf  of 
Airport  Texaco,  a  service  station  located 
at  7770  Airport  Boulevard  in  Mobile, 
Alabama.  In  the  Application,  Mr.  Story 


indica  ted  that  he  owned  and  operated 
Airpo  t  Texaco  from  March  1978 
throuj  h  March  1984.  However,  the  DOE 
viously  granted  an  Application 
Refund  filed  by  John  Locklier  based 
)urchases  by  the  service  station 
the  period  at  the  7770  Airport 
Bouleiard  address.  In  support  of  his 
i  ation,  Mr.  Locklier  had  provided 
invoices,  accounting  docimients, 
led  checks,  and  copies  of  tax 
which  established  that  he 
operas  3d  Airport  Texaco  from  February 
irough  December  1980.  Mr.  Story 
ided  a  statement  from  the  State 
Alabama  Department  of  Revenue 
attesti  [ig  to  Mr.  Story's  payment  of 
withholding  tax,  as  reflected  on  W-2 
for  the  period  from  March  1978 
h  1982.  However,  according  to 
s  itement,  Mr.  Story  paid 
withh  )lding  tax  at  Airport  Texaco  only 


had 

for 

upon 

durin 

Boule 

Appli 

Texact 

cance 

forms 


1976 

also 

of 


forms 
throu 
this 


Atlantic  Richfield  Company/Kenmore  ARCO  et  at  ... 

City  of  Augusta  et  al  

City  of  Hawaiian  Gardens 

City  of  Stamps  et  al 

Fairchild  Industries,  Inc  

Fairchild  Industries,  Inc  

Farmers  Union  Oil  Company  .7 

Farmers  Co-operative  Oil  Co  

Gulf  Oil  Corporation/City  of  Bowie  et  al 

Gulf  Oil  Corporation/Davis  Gulf  et  al 

Gulf  Oil  Corporation/Hickory  Drive-In  Gulf  et  al  

Gulf  Oil  Corporation/Pilot  Freight  Carrier  et  al  

Gulf  Oil  Corporation/Richard  Construction  Co.,  Inc 

Richard  Construction  Co.,  Inc  

Texaco  Inc./David  Rodgers  Texaco  et  al 

Texaco  Inc./Mauldin  Service  Center  et  al  

Texaco  Inc./Ridge  Texaco 

Town  of  Lancaster  et  al 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

4-WAY  SERVICE 

RF321- 

16744 

ARNONE  TEXACO 

RF321- 

17906 

B.  LLOYD'S  PECAN  PROD- 

RF321-2595 

UCTS,  INC. 

BOYD'S  TEXACO 

RF321- 

18413 

CAMPBELL  66  EXPRESS  

RF321- 

19880 

FAIRLESS  HILLS  

RF321- 

16960 

HALLMAN'S  TEXACO 

RF321- 

- 

17913 

LAKEWOOD  TEXACO  

RF321- 

14303 

MAPLES  TEXACO  

RF321-8605 

MAXWELL'S  TEXACO  

RF321- 

18589 

MCPHERSON    FUELS    AND 

RF321- 

ASPHALTS,  INC. 

17017 

MOUNTAIN   VIEW    ELEMEN- 

RF272- 

TARY. 

82130 

TOM'! 
USA 


Co[ 
dec 

Publi 


in  1980  and  1981.  Because  W-2  forms 
are  filed  by  employees  and  are  based  on 
their  earnings,  the  DOE  determined  that 
this  evidence  could  not  be  taken  as 
proof  that  Mr.  Stoiy  was  the  owner  eind 
operator  of  Airport  Texaco.  Mr.  Story 
could  produce  no  further 
documentation  to  substantiate  his  claim, 
and  in  the  absence  of  a  convincing 
demonstration  that  he  was  the  owner 
and  operator  of  Airport  Texaco  during 
the  refund  period,  his  Application  for 
Refund  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF304-14449 

11/08/93 

RF272-83084 

n/09/93 

RF272-83545 

11/09/93 

RF272-84404 

11/09/93 

RD272-58630 

11/10/93 

RF272-58630 

RF272-88286 

11/09/93 

RF272-88656 

RF30O-210O7 

11/10/93 

RF30O-18272 

11/12/93 

RF300-20502 

11/12/93 

RF300-19542 

11/12/93 

RF30O-19699 

11/12/93 

RF30O-21762 

RF321-93 

11/08/93 

RF321-19029 

11/08/93 

RF321-8460 

11/12/93 

RF272-85598 

11/10/93 

Name 


NABE'  5  TEXACO 

PEPE'  5  TEXACO  

PORT  VAY  TEXACO 


RAYLI 


RAYLI 


SCK  OOLS. 


TEXACO  „ 

TEXACO  

ROBERT  KETCHUM  

SCHUtTLER  GRADE 

TEXACO 

TRENTON  

VICK*S,  INC 

WEST  ERN  EXCHANGE 

C0»  P. 


CAS 


Case  No. 


RF321-8607 
RF321-8606 
RF321- 

17942 
RF321- 

18380 
RF32T- 

18461 
RF321- 

17998 
RF272- 

82141 
RF321- 

18466 
RF321- 

16959 
RF321- 

16426 
RF321- 

16745 


ies  of  the  full  text  of  these 
islons  and  orders  are  available  in  the 
Reference  Room  of  the  Office  of 
Hearihgs  and  Appeals,  room  lE-234, 
Forre  ital  Building,  1000  Independence 
Avenlie,  SVV.,  Washington,  DC  20585, 


Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  February  10, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-3644  Filed  2-16-94;  8:45  am) 
BILUNG  COOE  64S4M>t-P 


FEDERAL  RESERVE  SYSTEM 

Alabama  National  Bancorporation,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banit  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
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company  or  to  acquire  a%ank  or  bank 
bcMing  ccxnpony.  The  factors  that  are 
considered  in  acting  on  the  applicatians 
are  set  foilh  in  section  3(c)  of  the  Act 
(12  U,S.C  1842(ci)- 

Each  application  is  available  fbr 
immediate  inspection  at  the  Federal 
Reserve  Bask  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  aiso  be  available  for 
inspection  at  the  offices  of  tfae  Board  of 
Governors.  Interesled  persons  may 
express  their  views  in  writing  to  Ae 
Reserve  Bank  or  to  the  tjffices  of  the 
Board  of  Governors.  Any  comiiiwrt  on 
an  application  that  requests  a  hearing 
must  inchide  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  aiiearing,  identifying 
specifically  any  <)uesticns  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearii^. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
11,1994. 

A.  Federal  Resenre  Bank  of  Atlanta 
(Zane  R.  Keliey.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Aktbama  NatkmcA  Bancorporation, 
Shoal  Creek.  Alabama;  to  merge  with 
Citizens  Holding  Company,  inc., 
Talladega.  Alabama,  and  thereby 
indirectly  Acquire  Citizens  Bank  of 
Talladega.  TaUadega,  Akfaema. 

2.  United  Community  Banks,  Inc.. 
Blairsville,  Georgia;  to  acquire  a 
debenture  of  White  County  Bancshares. 
Inc.,  Clevdand,  Georgia,  that  is 
exchangeable  for  51  percent  of  the 
common  shares  of  its  subsidiary.  White 
County  Bank,  (Cleveland,  Georgia. 

B.  Federal  Resenre  Bank  of 
MiimeapoKs  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Nfinnesota  55480: 

1.  Leeds  Holding  Company,  Leeds, 
North  Dakota:  to  acquire  100  percent  of 
the  voting  shares  of  Bankers  Financial 
Corporation,  Drake,  North  Dakota,  and 
thereby  indirectly  acquire  First  National 
Bank  in  Drake,  Drake,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1994. 
lennifier  J.  Johnson. 
Associate  Secr^ary  of  the  Board. 
IFR  Doc.  94-3612  Filed  2-1S-94:  8:45  amj 
BILUNG  COOC  «»»>01-r 


Alabama  Mational  Banoorporation; 
Acquisition  of  Company  Engaged  4n 
PermisaibieNontaanking  Activities 

The  organization  hsted  in  this  notice 
has  applied  under  §  225.23(aK2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 


225.23(aK2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(e)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cK8))  and  §  2r5.21(a)  trf  Regulation 
Y  (12  CFR  225.21(a))to  acquire  or 
control  voting  secortties  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  tirat  is  listed  in  §  225.25  of 
Regulation  Y  as  closelj  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiH  be  conducted 
throu^oirt  the  United  States. 

The  applicatioB  is  avail^le  for 
immediate  inspecticoi  at  the  Federal 
Reserve  Bank  indicted.  Oooe  the 
application  has  been  accented  for 
processiag,  it  will  also  be  available  lor 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  wfaether  fxtesumsuitian  of  the 
proposal  can  "reasoaably  be  expected  to 
produce  beaefite  to  the  public,  such  as 
greater  convenienoe.  increased 
competitian,  or  gains  in  effideacy ,  that 
outweigh  possible  adverse  eSacts.  such 
as  uadue  concentsatian  of  resources, 
decreased  or  un&ff  coapetition, 
conflicts  of  interests,  or  imB«»vnvi 
banking  jgartires.""  Any  request  for  a 
hearing  on  this  questioa  siust  be 
aocanipanied  by  a  statenent  of  the 
reasons  a  written  presentatioB  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  smntnarizing  the 
evidence  that  would  be  preeented  at  a 
hearing,  and  indicating  how  the  party 
commeBting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appfication 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  11. 
1994. 

A.  Federal  Rewrre  Baak  ef  AlfaaiU 

(Zane  R.  Keliey.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georcia 
30303: 

1.  Alabama  National  Bancorporation, 
Shoal  Creek,  Alabama;  to  acquire  Saint 
Clair  Holding  Company,  bic.  Pell  City, 
Alabama,  and  its  thrift  subsidiary.  Saint 
Clair  Federal  Savings  Bank,  Pell  City. 
Alabama,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  activity-will  be 
conducted  in  the  State  of  Alabama. 

Board  ci  Governors  of  the  Federal  Reserve 
System,  February  10, 1994. 
Jeamfer  J.  fshnsoii. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-9613  Filed  2-16-94;  8.45  am) 
BILUNG  COOE  «;i<M)1-F 


Hoosier  HHIs  Financial  CoipocaQoa; 
Notice  of  Application  to  Ei^age  da 
novo  in  Permissible  Nonbanidng 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(aMl) 
of  the  Board's  fiegulatioa  Y  {12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U^.C 
1843(c)(8D  and  $  225^Hai  of  R^ulatiOB 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  nora.  eitiiBr  dbecdy  or 
throuj  a  suhadiary,  in  a  *«''**« '■^"g 
activity  that  is  listed  in  ^  225.2S  of 
Regulation  Y  as  doaeiy  r^ated  to 
bajdcbagandpeiiBssibie  for  bank 
holding  oompames.  Uoleas  otfaerwise 
noted,  sudt  aotivttiee  wiM  be  ooaduded 
throu^bout  the  Uodted  IliilBi 

The  application  is  available  for 
immediate  inflection  at  the  Federal 
Reserve  Bank  indicated.  t!)nce  the 
apphcation  has  l)een  accepted  for 
processing,  it  wiQ  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  IntereAed  persons  mav 
express  their  views  in  writiog  on  the 
question  whether  consummation  of  the 
proposal  can  "'reasonably  be  expected  to 
produce  benefits  to  the  pubbc.  such  as 
greater  convenieace,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  8, 1994. 

A.  FedenJ  Mmaam  Bank  afOikj^ 
(James  A.  Bluemle,  Vice  ftesideBl)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

2 .  Hoosier  HiUs  Fiaaacial 
Corporation,  Osgood,  faidiaiia;  to  enf;age 
de  novo  in  a  one  time  iendiBg  activity 
via  the  lending  of  funds  to  the  Hoosier 
Hills  Financial  Corporation  Employee 
Stock  Ownership  Plan.  Osgood,  Indiana, 
for  the  sole  purpose  of  purchasing 
additional  holding  company  stock 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-3611  Filed  2-16-94;  8:45  am] 
BH.UNC  COOE  6»»-«1-f 


Marsha  Merrill  Wedell;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offlces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  March  8, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Marsha  Merrill  Wedell  and  Henri 
Ludvng  Wedell,  Memphis,  Tennessee; 
to  retain  10.4  percent  of  the  voting 
shares  of  Commimity  Bancshares,  Inc., 
Germantown,  Tennessee,  and  thereby 
indirectly  acquire  Community  First 
Bank,  Germantown,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-3614  Filed  2-16-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[21681 

Program  Announcement  and  Proposed 
Funding  Priorities  for  Cooperative 
Agreements  for  Area  Health  Education 
Centers  Program  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  are  now  being  accepted  for 
fiscal  year  1994,  Cooperative 
Agreements  for  the  Area  Health 


Educ  ition  Centers  (AHEC)  Program 
unde  r  the  authority  of  section  746(a)(1), 
(prev  iously  section  781(a)(1),  title  VII  of 
the  F  ublic  Health  Service  (PHS)  Act,  as 
amei  ded  by  the  Health  Professions 
Educ  ation  Extension  Amendments  of 
1992  dated  October  13, 1992. 
Com  nents  are  invited  on  the  proposed 
fund  ng  priorities  stated  below. 

Af  proximately  $18.7  million  will  be 
avail  ible  for  this  program  in  FY  1994. 
Tota  continuation  support 
recoi  imended  is  $8.4  million.  It  is 
antic  pated  that  $10.3  million  will  be 
avaimble  to  support  nine  competing 
awar  is  averaging  $1.14  million. 

Th  s  Health  Professions  Education 
Extei  ision  Amendments  of  1992,  makes 
the  f  )llowrihg  amendments  to  this 
prog  am. 

(1)  P  ;riod  of  Support 

Th  B  maximum  period  during  which 
the  J  HEC  programs  may  receive 
payr  lents  shall  be  12  years,  subject  to 
annv  al  approval  by  the  Secretary  and 
the  a  vailability  of  appropriated  funds. 
The  naximum  period  during  which  an 
AHE  Z  center  developed  by  a  program 
may  receive  payments  shall  be  6  years. 
The  jrovision  for  a  12-year  maximum 
shal  not  be  construed  as  establishing  a 
limit  ation  on  the  number  of  awards 
und(  r  this  authority  that  may  be  made 
to  th  3  school  involved. 

(2)  C  eneral  Requirements 

As  provided  in  section  746(b),  a 
med  cal  or  osteopathic  medical  school 
may  not  receive  an  award  for 
oper  itional  expenses  under  the  existing 
basit  AHEC  award  authority  imless  the 
pro£  'am: 

(a,  Maintains  preceptorship 
edu(  ational  experiences  for  health 
sciei  ice  students; 

(b  Maintains  community-based 
prin  ary  care  residency  programs  or  is 
affil  ated  with  such  programs; 

(c  Maintains  continuing  education 
pro{  :ams  for  health  professions  or 
cooi  linates  with  such  programs; 

(d  Maintains  learning  resource  and 
diss(  mination  systems  for  information 
iden  tification  and  retrieval: 

(e  Has  agreements  vtrith  community- 
basea  organizations  for  the  delivery  of 
education  and  training  in  the  health 
pro»ssions; 

(fl  Is  involved  in  the  training  of  health 
prof  issionals  (including  nurses  and 
allied  health  professionals),  except  to 
the  (  xtent  inconsistent  with  the  law  of 
the  I  tate  in  which  the  training  is 
con(  ucted;  and 

(g  Carries  out  recruitment  programs 
for  t  le  health  science  professions,  or 
pro{  rams  for  health-career  awareness, 
amo  ig  minority  and  other  elementary  or 


secondary  students  from  the  areas  the 
program  has  determined  to  be  medically 
underserved; 

(3)  Requirements  for  Participation  of 
Other  Health  Professions  Schools  or 
Programs 

The  former  requirement  that 
participating  medical  schools  provide 
for  the  active  participation  of  at  least  2 
schools  or  programs  of  other  health 
professions  (including  a  school  of 
dentistry  if  there  is  one  affiliated  with 
the  mecUcal  school's  imiversity)  is 
modified  to  require  also  participation  of 
a  graduate  program  of  mental  health 
practice  if  Uiere  is  one  affiliated  with 
the  university. 

(4)  Requirement  for  Expenditure  of  at 
Least  75  Percent  of  Award  in  Centers 

The  former  requirement  that  at  least 
75  percent  of  the  total  funds  provided 
to  a  school  under  any  AHEC  program 
authority  (basic  AHEC  programs,  AHEC 
Special  Initiatives  or  Model  AHEC 
programs)  be  expended  by  the  AHEC 
program  in  AHEC  centers  has  been 
amended,  as  provided  in  section 
746(e)(1)(A)  to  require  also  that  the 
school  enter  into  an  agreement  with 
each  of  such  centers  for  purposes  of 
specifying  the  allocation  of  the  75 
percent  of  funds. 

(5)  Alternative  Matching  Requirements 
for  New  AHEC  Programs  Developed 
Under  Basic  AHEC  Authority 

As  provided  in  section  746(e)(2),  for 
an  AHEC  center  developed  as  part  of  an 
AHEC  program  first  funded  under  the 
basic  AHEC  authority  on  or  after 
October  13, 1992,  the  existing  ' 
requirement  that  not  more  than  75 
percent  of  total  operating  funds  be 
provided  by  the  Federal  Government 
(section  746(e)(1)(B)),  is  amended  to 
establish  a  ceiling  of  55  percent  of  any 
fifth  or  sixth  year  of  the  development  or 
operation  of  the  center. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program. 

In  FY  1993,  HRSA  reviewed  17 
applications  for  Coojierative 
Agreements  for  the  Area  Health 
Education  Centers  Program.  Of  those 
applications,  58.9  percent  were 
approved  and  41.1  percent  were 
disapproved.  Eight  projects,  or  47 
percent  of  the  applications  received, 
were  funded. 

In  FY  1992,  HRSA  reviewed  11 
applications.  Of  those  applications,  73 
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percent  were  approved  and  27  percent 
were  disapproved.  Three  projects  or  27 
percent  of  \he  appUcations  received, 
were  funded. 

Purpose 

Section  746(a)(1)  of  the  PHS  Act 
authorizes  Federal  assistance  to  schools 
of  medicine  and  osteopathic  medicine 
which  have  c(X)perative  arrangements 
with  one  or  more  public  or  nonprofit 
private  area  health  education  centers  for 
the  planning,  development  and 
operation  of  area  health  education 
center  programs. 

Eligibility 

To  be  eligible  to  receive  support  for 
an  area  health  education  center 
cooperative  agreement,  the  applicant 
must  be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathic  medicine  or  consortiimi  of 
such  schools,  or  the  parent  institution 
on  behalf  of  such  school(s). 

Applicants  may  request  up  to  3  years 
of  support  with  the  expectation  that 
AHECs  planned  and  developed  in  years 
1  and  2  would  be  fully  operational  no 
later  than  the  3rd  year.  The  period  of 
Federal  support  should  not  exceed  12 
years  for  an  area  health  education  center 
program  and  6  years  for  an  area  health 
education  center. 

The  Health  Professions 
Reauthorization  Act  of  1988,  title  VI  of 
Public  Law  100-607,  amended  the 
authority  for  the  area  health  education 
center  program  by: 

1.  Providing  for  a  waiver,  imder 
specified  cirounstances,  of  the 
provision  now  contained  in  section 
746(a)(2)(C)  prohibiting  an  AHEC  from 
l)eing  a  school  of  medicdne  or 
osteopathic  medicine,  the  parent 
institution  of  such  a  school,  or  a  branch 
campus  or  other  subimit  of  a  school  of 
medicine  or  osteopathic  medicine  or  its 
parent  institution,  or  a  consortium  of 
such  entities.  The  waiver  of  this 
provision  applies  to  an  AHEC  having,  at 
the  time  of  initial  application,  an 
operating  program  supported  by 
appropriations  of  a  State  legislature  as 
well  as  local  resources; 

2.  Reducing  the  minimimi  number  of 
individuals  enrolled  in  first-year 
positions  in  a  rotating  osteopathic 
internship  or  a  medical  residency 
training  program  in  family  medicine, 
general  internal  medicine,  or  general 
pediatrics  from  six  individuals  to  four; 
and 

3.  Revising  the  requirement  that  each 
AHEC  shall  "conduct  interdisciplinary 
training  and  practice  involving 
physicians  and  other  health  personnel 
including,  where  practicable,  physician 


assistants  and  nurse  practitioners"  to 
add  "and  nurse  midwives." 

To  receive  support,  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  part  57,  subpart 
MM. 

Degree  of  Federal  Involvement  in  the 
Planning,  Development  and  Operation 
of  Area  Health  Education  Centers 
Program 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration,  has  substantial 
programmatic  involvement  in  the 
planning,  development,  and 
administration  of  the  AHEC  projects  by: 

1.  Reviewing  and  approving  plans 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent  in 
order  to  permit  appropriate  direction 
and  redirection  of  activities: 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic 
schools,  other  health  professions 
schools  and  community-based  centers; 

3.  Participating  vtrith  project  staff  in 
the  development  of  funding  projections: 

4.  Developing,  with  project  staff, 
individual  project  data  collection 
systems  and  procedures:  and 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Matching  Funds  Requirement 

Section  746(e)(1)(B)  of  the  Act 
requires  that  not  more  than  75  percent 
of  total  operating  funds  of  a  program  in 
any  year  shall  be  provided  by  the 
Federal  Goverment.  However,  as 
provided  in  section  746(e)(2),  for  an 
AHEC  center  developed  as  part  of  an 
AHEC  program  first  funded  under  the 
basic  AHEC  authority  on  or  after 
October  13, 1992,  a  ceiling  of  55  percent 
of  any  fifth  or  sixth  yeair  of  the 
development  or  operation  of  a  center  is 
established. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS  led  national  activity  for  setting 
priority  areas.  This  program  is  related  to 
the  priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-O0473-1)  through  the 
Superintendent  of  Docimients, 
Government  Printing  Office, 


Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  imderserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  follovtring  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in  42 
CFR  57.3804; 

2.  The  capability  of  the  applicant  to 
carry  out  tlus  proposed  project;  and 

3.  The  extent  of  the  need  of  the  area 
to  be  served  by  the  area  health 
education  centers. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

1.  Funding  preference  is  defined  as 
the  funding  of  a  specific  category  or 
group  of  applications  ahead  of  other 
categories  or  groups  of  approved 
applications,  such  as  competing 
continuation  projects  ahead  of  new 
projects. 

2.  Fuinding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Established  Funding  Preferences  far 
Fiscal  Year  1994 

The  following  funding  preference  No. 
1  was  established  in  FY  1989  after 
public  comment  (at  54  FR  189)  dated 
January  4, 1989.  Funding  Preference  No. 
2,  was  estabUshed  in  FY  1993,  after 
public  comment  at  58  FR  12245,  dated 
March  3, 1993.  These  funding 
preferences  are  being  extended  in  FY 
1994. 

In  making  awards  for  fiscal  year  1994, 
a  funding  preference  will  be  given  to: 

(1)  Approved  competing  continuation 
applications  under  section  746(a)(1): 
and 

(2)  Approved  (X)mpeting  new 
applications  under  section  746  (a)(1) 
which  propose  to  plan,  develop  and 
implement  an  AHEC  program  in  a  Slate 
where  there  is  no  existing  AHEC 


program.  These  appUcations  will  be 
funded  after  approved  competing 
continuation  applications. 

Established  Funding  Priority  for  Fiscal 
Year  1994 

The  following  fundii^  priority  was 
established  in  FY  1989.  after  public 
comment  at  54  FR 189.  dated  January  4. 
1989,  and  is  being  extended  in  FY  1994: 

A  funding  priority  will  be  given  to 
applications  which  demonstrate 
substantial  clinical  training  (a  student  or 
resident  clerkship  or  preceptorship  of  4 
to  8  we^Ls)  in  sites  that  serve  the 
medically  imdCTserved. 

Proposed  Funding  Priorities  for  FY 
1994 

h  is  proposed  that  a  funding  priority 
be  given  to: 

1.  AppUcants  which  demonstrate  an 
increase  in  the  percentage  of  graduates 
who  have  entered  a  Primary  Care 
(Family  Medicine,  General  Internal 
Medicine,  General  Pediatrics) 
Residency,  for  the  most  recent  3-year 
period. 

An  overall  goal  of  the  AHEC  Program 
is  to  iiHKtw  educational  intervraitions  to 
improve  the  geographic  and  specialty 
distribution  of  primary  care  health 
personnel,  and  thereby  increase  access 
to  health  care  to  underserved 
populations.  The  achievonent  of  AHEC 
Program  goals  is  enhanced  by  medical 
schools  (allopathic  and  osteopathic] 
which  can  demonstrate  a  commitment 
to  increasing  the  number  of  students 
who  select  graduate  training  in  a 
primary  care  specialty  (family  medicine, 
general  internal  medicine,  general 
pediatrics).  Such  a  commitment  can  be 
demonstrated  in  the  performance  and 
track  record  of  the  ^plicant  medical 
schools,  during  a  most  recent  3-yeer 
period.  In  times  of  limited  dollars,  it  is 
reasonable  to  allocate  funds  to:  (1) 
Training  institutions  that  have  primary 
care  training  goals  that  are  consonant 
with  those  of  the  Bureau  of  Health 
Professions  and  the  AHEC  Program;  and 
(2)  institutions  that  can  demonstrate 
performance  in  training  an  increasing 
number  of  medical  students  who  upon 
graduaticMi  sdect  a  primary  care  career 
specialty. 

2.  Applicants  which  demonstrate  an 
increase  in  the  percentage  of 
underrepresented  minority  graduates  for 
the  most  recent  3-year  period. 

This  funding  priority  is  proposed  to 
encourage  the  training  of 
underrepresented  minorities  in  an  effort 
to  increase  the  number  of 
imderr^resented  minorities  who  are 
accepted  to  medical  school  (allopathic 
or  osteopathic)  and  complete  training.  It 
is  assimaed  that  these  individuals, 


follo\  ring  training,  are  most  likely  to 
provi  le  much  nnded  care  in  medically 
unde]  s«ved  communities  to 
predc  minantly  minority  populations.  It 
is  rea  ion^ile  to  provide  limited  funds  to 
instit  itions  which  demonstrate  a 
comn  litment  to  increasing  the  number 
of  un  lerrepresented  minorities  who 
gradij  ate  fix>m  medical  school.  Such 
comn  litment  can  be  demonstrated  in  the 
perfo  mance  and  track  record  of  die 
medical  school,  during  a  most  recent  3- 
year  feriod.  Current  data  indicate  that 
the  p  »rcentage  of  underrepresented 
mino  ities  attending  and  graduating 
^  from  nedical  schools  is  not  equal  to  the 
perce  ntage  of  underrepresentSKi 
mino  ities  in  the  United  States.  This 
prior  ty  will  assist  in  addressing  the 
needi  of  underserved  mimuity 
popu  ations.  The  term 
"undprrepresented  minorities"  means, 
with  inspect  to  a  health  profession, 
racia  and  ethnic  populations  that  are 
imde  represented  in  the  health 
profe  >sion  relative  to  the  number  of 
indiv  duals  who  are  members  of  the 
popu  fltion  involved.  For  this  program, 
it  me  ms  American  Indians  or  Alaskan 
Nati^  es.  Blacks.  Hispanics,  and. 
potei  tially,  various  subpopulations  of 
Asiai  1  individuals.  Applicants  must 
evidc  nee  that  any  particular  subgroup  of 


Asia] 


individuals  is  imderrepresented 


in  a  !  pecific  discipline. 
Addi  [ional  Information 

Int  irested  persons  are  invited  to 
comi  lent  on  the  proposed  funding 
prior  ties.  All  comments  received  on  or 
befoi  i  March  21, 1994  will  be 
cons  dered  before  the  final  funding 
prior  ties  are  established. 

Wi  itten  comments  should  be 
addr  issed  to:  Marc  L.  Rivo,  M.D., 
M.P.  i..  Director,  Division  of  Medicine, 
Bure  lu  of  Health  Professions,  Health 
Reso  irces  and  Services  Administration, 
5600  Fishers  Lane,  room  4C-25, 
Park  awn  Building,  Rockville,  Maryland 
2085  ^ 

Al  cosoments  received  will  be 
avail  ible  for  public  inspection  and 

at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 

address,  weekdays  (Federal 
hoU(  ays  excepted)  betwem  the  hours  of 
i.m.  and  5  p.m. 


copy  ng 
Bure  11 
abov^ 
hoU( 
8:30 

App  ication  Requests 

Re  quests  far  application  materials  and 
ques  ions  regarding  grants  policy  and 
busii  less  management  issues  should  be 
dire<  ted  to: 
Ms. :  )iane  Murray.  Grants  Management 
S{  ecialist  (U76),  Bureau  of  Health 
Pn  )fessions.  Health  Resources  and 
Se  -vices  Administration,  5600  Fishers 
La  le,  Parklawn  Building,  room  8C- 


26.  Rockville.  Maryland  20857, 

Triephcme:  (301)  443-6857.  Fax:  (301) 

443-6343. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additioiud  programmatic 
information  is  needed,  please  contact: 
Ms.  Cherry  Tsutsumida,  Chief,  AHEC 
and  Special  Programs  Branch,  Division 
of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane,  Parklawn  Building,  room  4C-05, 
Rockville,  Maryland  20857,  Telephone  : 
(301)  443-6817,  Fax:  (301)  443-8890. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Nimiber  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  March  15, 1994. 
Applications  shall  be  considered  to  be 
"on  time"  if  they  are  either 

{!)  Received  oo  or  before  the  established 
deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  and  received  in  time  for  orderly 
processing.  (Applicants  should  request  a 
legibly  dated  O.S.  Postal  Service  commercial 
carrier  or  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrieT  or  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  vrlll  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergoveminental  Review  of  Federal 
Programs  (as  impl«nented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  December  20, 1993. 
John  H.  Kelso, 
Acting  Administrator. 
(FR  Doc.  94-3598  Filed  2-1&-94;  8:45  am] 
BILUNG  COOE  «t«0-1S-» 
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Emergency  Medical  Services  for 
Children  Demonstration  Grants 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS,  HHS. 
ACTION:  Notice  of  availability  of  funds. 

SUNMARY:  The  HRSA  in  collaboraticm 
with  the  National  Highway  Traffic 


Safety  Administration  (NHTSA) 
announces  the  availability  of  fiscal  year 
(FY)  1994  funds  for  grants  authorized 
under  section  1910  of  the  PHS  Act. 
These  discretionary  grants  will  be  made 
to  States  or  accredited  schools  of 
medicine  to  support  projects  for  the 
expansion  and  improvement  of 
emergency  medical  services  for  children 
(EMSC).  Funds  appropriated  by  Public 
Law  103-112  will  be  used  for  this 
purpose.  Under  the  EMSC  program 
authority,  awards  are  made  for  project 
periods  of  up  to  2  years. 

The  NHTSA  participated  with  the 
HRSA  in  developing  program  priorities 
for  the  EMSC  program  for  FY  1994.  The 
NHTSA  will  share  the  Federal 
monitoring  responsibilities  for  EMSC 
awards  made  during  FY  1994  and  will 
continue  to  provide  ongoing  technical 
assistance  and  consultation  in  regard  to 
the  required  collaboration/linkages 
between  appHcants  and  their  Highway 
Safety  Offices  and  Emergency  Medical 
Services  Agencies  for  the  State(s). 
Grantees  funded  under  this  program  are 
expected  to  work  collaboratively  with 
the  State  traimia  systems  planning  and 
development  projects  funded  by  the 
Bureau  of  Health  Resources 
Development,  HRSA. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  led  national  activity  for 
setting  priority  areas.  The  EMSC  grant 
program  will  directly  address  the 
Healthy  People  2000  objectives  related 
to  emergency  medical  services  and 
traiuna  systems  linking  prehospital, 
hospital,  and  rehabilitation  services  in 
order  to  prevent  trauma  deaths  and 
long-term  disability.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Diocuments, 
Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
202  783-3238). 

ADDRESSES:  Grant  appUcations  for 
Emergency  Medical  Services  for 
Children  Demonstration  Grants  (Revised 
PHS  form  #5161-1,  approved  under 
OMB  #0937-0189)  must  be  obtained 
from  and  submitted  to:  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  HRSA,  room  18- 
12.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Attn: 
EMSC,  telephone  301  443-1440. 
DATES:  The  appUcation  deadline  date  is 
May  6, 1994,  for  all  categories  except 
planning  grants,  which  are  due  March 
25, 1994.  These  are  different  from  the 


dates  announced  in  the  Federal  Register 

on  February  2,  1994  (59  FR  4925). 
Competing  applications  will  be 
considered  to  be  on  time  if  they  are 
either: 

(1)  Received  on  or  before  the  deadUne 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  receipt  from  a 
comiriercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Late  competing  applications  or  those 
sent  to  an  address  other  than  specified 
in  the  ADDRESS  section  will  be  returned 
to  the  applicant. 

FOR  FURTHER  INFORMATION:  Requests  for 
technical  or  programmatic  information 
should  be  directed  to  Jean  Athey,  Ph.D., 
Division  of  Maternal,  Infant,  Child  and 
Adolescent  Health,  Maternal  and  Child 
Health  Bureau,  Health  Resources  and 
Services  Administration,  room  18A-39, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
301  443^026.  Requests  for  technical  or 
programmatic  information  from  NHTSA 
should  be  directed  to  Garry  Criddle, 
R.N..  CDR,  USCG/USPHS,  Department 
of  Transportation,  NHTSA  EMS 
Division,  NTS-42,  400  7th  Street  SW., 
Washington,  DC  20590,  telephone  202 
366-5440.  Requests  for  information 
concerning  business  management  issues 
should  be  directed  to:  Maria  Carter, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  at  the  address 
listed  in  the  ADDRESSES  section  above. 
In  addition,  this  program  funds  two 
national  EMSC  resource  centers  that  are 
available  to  provide  technical  assistance 
and  support  to  appUcants.  particularly 
in  the  areas  of:  (1)  Understanding  EMSC 
terminology;  (2)  developing  a 
manageable  approach  to  EMSC 
implementation;  (3)  obtaining  local 
support  for  the  grant  application 
process;  (4)  facilitating  development  of 
community  linkages  for  a  collaborative 
effort;  (5)  identifying  products  of 
previously-funded  EMSC  projects  of 
interest  to  potential  applicants;  and  (6) 
offering  advice  on  grant  writing. 
AppUcants  may  contact:  James  Seidel, 
M.D.,  Ph.D.,  or  Deborah  Henderson, 
R.N.,  M.A.,  National  EMSC  Resource 
Alliance,  Research  and  Education 
Institute,  Harbor/UCLA  Medical  Center, 
1001  West  Carson  Stieet,  suite  S. 
Torrance.  CA  90502,  telephone  310 
328-0720;  or  Jane  Ball,  R.N..  Dr.  P.H.. 
EMSC  National  Resource  Center. 
Children's  National  Medical  Center. 


Emergency  Trauma  Services.  Ill 
Michigan  Ave.,  NW..  Washington,  DC 
20010,  telephone  202  745-5188. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

The  Emergency  Medical  Services  for 
Children  statute  (Section  1910  of  the 
PHS  Act,  as  amended)  establishes  a 
program  of  two-year  grants  to  States, 
through  a  State-designated  agency,  or  to 
an  accredited  medical  school  within  the 
State,  for  projects  Tor  the  expansion  and 
improvement  of  emergency  medical 
services  for  children  who  need 
treatment  for  trauma  or  critical  illness. 
For  purposes  of  this  grant  program,  the 
term  "State"  includes  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia.  The  term  "school 
of  medicine"  is  defined  as  having  the 
same  meaning  as  set  forth  in  Section 
799(1){A)  of  tiie  PHS  Act  (42  U.S.C. 
295p(l)(A)).  "Accredited"  in  this 
context  has  the  same  meaning  as  set 
forth  in  section  799(1)(E)  of  the  PHS  Act 
(42  U.S.C.  295p(l)(E)).  It  is  the  intent  of 
this  grant  program  to  stimulate  further 
development  or  expansion  of  ongoing 
efforts  in  the  States  to  reduce  the 
problems  of  life-threatening  pediatric 
trauma  and  critical  illness.  The 
Department  does  not  intend  to  award 
grants  which  would  duplicate  grants 
previously  funded  under  the  Emergency 
Medical  Services  Systems  Act  of  1972  or 
which  would  be  used  simply  to  increase 
the  availability  of  emergency  medical 
services  funds  allotted  to  the  State 
under  the  Preventive  Health  Services 
Block  Grant. 

Funding  Categories 

There  will  be  four  categories  of 
competition  for  funding  this  year:  State 
planning  grants,  State  systems  grants, 
targeted  issue  grants,  and  resource 
capacity  grants.  States  may  apply  for 
only  one  of  the  first  two  categories,  but 
are  not  restricted  in  applying  for  the  last 
two  categories. 

Category  (1):  State  Planning  Grants 

Planning  grants  are  intended  for 
States  that  have  never  received  an 
EMSC  grant  and  that  are  not  at  a  stage 
of  readiness  to  initiate  a  full-scale 
implementation  project.  States  (or 
medical  schools  within  those  States) 
that  have  not  received  prior  EMSC 
implementation  grants  are  the  only 
applicants  eligible  for  this  category. 
Plaiming  grants  are  designed  to  enable 
a  State  to  assess  needs  and  develop  a 


8004 


Fedend  Rcgisler  /  Vol.  59, 


strategy  to  begin  to  address  those  needs. 
Funds  may  be  used  to  hire  staff  to  assist 
in  the  assessment  of  EK4SC  needs  of  the 
State;  obtain  technical  assistance  firom 
national,  State,  regional  or  local 
resotuces;  help  fonralate  a  State  pisa 
for  die  integratioa  of  EMSC  services  into 
the  existing  State  EMS  plan;  and  i^an  a 
more  cooaprehensive  grant  proposal 
based  upon  a  needs  assessment 
performed  during  the  planning  grant 
project  period.  A  aHBprri>«asiTe 
approach,  addressing  physical. 
psychologicaL  and  social  aspects  of 
EMSC  along  the  continuum  of  care, 
should  be  reflected.  An  ongoing 
woddng  relationship  widi  Federal 
EMSC  program  staff  and  resource  center 
staff,  beginning  with  the  initiation  of  a 
planning  grant  application,  is  strongly 
encour^ed.  Biu^get  requests  in  this 
category  should  not  exceed  $50,000, 
The  project  poiod  is  for  one  year  only, 
with  no  renewal.  Applications  in  this 
category  are  due  earlier  than  other 
categories.  The  application  deadline  is 
March  25. 1994. 

Category  (2):  State  Systems  Grants 

This  category  of  gfants  has  two 
subcategcaies:  implementation  grants 
and  system  enhancement  grants. 
Proposals  Ear  State  systrans  grants  may 
be  framed  within  the  context  of  the 
changing  ctmditions  of  health  csre 
delivery  anticipated  und»  heahh  care 
reform. 

Subcategory  (A):  implementation 
grants.  Implefnentation  ^mts  will 
improve  the  capacity  of  a  State's 
Emergency  Medical  Services  pro-am  to 
address  the  particular  needs  of  children. 
Implementation  grants  are  used  to  assist 
States  in  integrating  research-based 
knowledge  and  state-of-the-art  systems 
development  approaches  into  the 
existing  State  EMS/trauma  systems 
using  the  experience  and  products  of 
previous  EMSC  grantees.  Grants  of  up  to 
$250,000  per  award  for  each  twelve 
month  budget  period  are  anticipated. 
Project  periods  are  up  to  two  years.  Up 
to  five  grants  will  be  awarded.  For  this 
competition,  we  intend  to  fund 
applications  from  States  (and  medical 
schools  within  those  States)  that  have 
not  as  yet  received  support,  or  that  have 
received  only  partial  support  under  this 
program  as  part  of  a  regional  alliance. 
This  means  that  approved  applications 
from  States  (and  medical  schools  within 
those  States)  with  no  or  very  limited 
prior  EMSC  program  support  will  be 
funded  before  approved  applications 
from  outside  this  group.  Applications 
will  not  be  accepted  for  both  planning 
grants  and  implementation  grants 
simultaneously  from  the  same  State. 
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Subca  egory  (B):  system  eahancemeat 
grants.  S  ystem  enhancement  grants  will 
fund  act  vities  that  represent  the  next 
logical  step  or  steps  to  tdta  in 
institutionalizing  EMSC  activities 
within  tie  St^s  EMS  system  end 
achievin ;  program  goals  outlined  in  dus 
aimounc  anent  and  ftnthex  elabocated  in 
the  1993  histitute  of  Me<ticine  Report  to 
Congresi  entitled  Emeigency  Medical 
Services  for  Children.  (A  copy  of  die 
Executiv  a  Sununuy  of  this  report  will 
be  encla  led  with  the  application  klL 
The  full  «pcfft  is  available  fat  $49.95 
from  Nal  Lcmal  Academy  Press,  2101 
Constitu  ion  Avenue,  NW.,  Box  285, 
Wasbinj  ion.  DC  20055.)  For  example, 
funding  ni^t  be  used  to  improve 
linkages  between  local  and  regional  or 
State  agencies,  to  develop  pediatric 
standardp  for  a  region,  or  to  assure 
efTectivejfield  triage  of  the  child  in 
pbysicaljor  emoticHial  crisis  to 
appropriate  facilities  and/or  other 
resources.  Activities  implemented 
imder  pnor  EMSC  program  funding  but 
not  completed  or  made  self-sustaining 
during  tie  original  implementation 
project  p  eriod  will  not  be  considered 
suitable.  States  that  have  previously 
received  EMSC  funds  may  apply  for  a 
system  e  ihancement  grant,  as  long  as 
they  will  not  also  be  receiving 
implemelntation  grant  funds  during  the 
project  oeriod  of  the  systems 
enhance  nent  grant.  Grants  of  up  to 
$150,00(  are  anticipated  for  the  first 
year,  wil  i  grants  of  up  to  $100,000  for 
the  secoi  d  year. 

Categor3f  (3):  Targeted  Issues  Grants 

The  th  ird  funding  category  is  that  of 
targeted  ssaes  grants  on  tc^ics  of 
importai  ~ce  to  EMSC.  These  grants  are 
int«idec  to  address  specific,  focused 
issues  related  to  the  development  of 
EMSC  c%>acity,  with  the  potential  to 
serve  as  national  or  regional  models. 
Proposa  i  in  this  category  must  have  a 
well  con  :eived  methodology  to  evaluate 
the  impa  ct  of  the  activity.  The  Director 
of  the  M  itemal  and  Child  Health 
Bureau  (  4CHB)  will  judge  the 
acceptab  ility  of  {n^jects  proposed  in 
this  cate  ;ory.  Prospiiective  applicants  are 
urged  to  contact  EMSC  program  staff 
well  in  a  dvance  of  submitting  their 
formal  a  >plications,  so  that  the  v/aak  of 
proposal  develqiment  can  be  avoided  if 
the  propbsed  project  is  judged  to  be 
inapprosriate  for  submission  in  this 
category 

Priorit  es  for  this  category  have  been 
chosen  dom  topics  recommended  by  the 
1993  Institute  of  Medicine  Report  on 
EMSC.  F  riorities  and  exampl^  include: 

— Educati  Ml  and  Traiaing.  For  this  priority, 
prop>osj  Js  are  scm^  which  dev«U>p  or 
evaluat  i  education  or  training  geered  to 


improving  EMS  providen*  ability  to 
address  underdevelopad  tlenients  in 
EMSC  Tbay  may  relate  to  puticittar  areas 
of  attei^on.  such  as  the  p^chosodal 
aspects  of  EMSC,  or  to  particular 
populations  that  are  underserved  or 
isolated.  Proposals  focusing  on 
underserved  or  isolated  populations  of 
children  mi^t  target  the  needs  of  Native 
Americans,  Native  Alaskans,  or  Native 
Hawaiians.  adolescents,  developmcntaUy 
disabled,  mentally  ill,  homeless,  or 
children  living  in  rural  areas  or  inner 
cities.  Educational  programs  might  also  be 
developed  for  particular  groups,  such  as 
parents,  volunteers,  c»etakera.  teachers, 
firefi^iters,  medical  control  or  medical 
dispatch  persoimeL  Assessment  of  the 
effectiveness  of  the  training,  using 
appropriate  outcome  measures,  is  a  key 
objective  for  proposals  in  this  category. 
Proposals  are  expected  to  incorporate 
existing  materials  whenever  possible; 
however,  innovations  in  media  or 
instructional  techniques  are  encouraged. 
Projects  could  include  the  conversion  of 
previously  developed  teaching  materials  to 
interactive  video  format,  the  development 
of  curricula  or  training  exercises  to 
promote  improved  EMS  management  of 
psychosocial  crises^  or  the  utilization  of 
multidisciplinary  seminars  or  study  groups 
to  enhance  collaboration  on  pediatric 
emergency  care  between  primary  and 
specialty  providers. 

— ^Data  and  Information  System  Management. 
For  this  priority,  proposals  are  sou^t 
which  reflect  an  understanding  of  the  uses 
to  which  data  are  to  be  applied  (e.g., 
patient  care,  quality  assessment,  resource 
allocation,  research,  etc.)  and  of  the 
questions  they  are  to  answer.  Projects 
should  reflect  familiarity  with  efforts  of 
NHTSA,  HRSA.  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and  the 
EMSC  program  to  develop  national 
uniform  data  sets,  if  appropriate  to  the 
proposed  project.  States  X9  encouraged  to 
develop  EMS  data  systems  which  include 
all  the  elements  of  a  national  unifarm  data 
set  and  are  capable  of  describing  the  nature 
of  EMS  provided  to  children. 
Demonstrations  of  linkage  of  data  sources 
to  provide  an  optimal  picture  of  EMS 
furnished  to  children  is  one  example  of  a 
proposed  project  under  tliis  priority;  such 
proposals  would  be  expected  to  show 
considerable  fiuniliarity  with  previous 
linkage  efforts  by  the  above  organizations 
and  others.  Another  example  is  the 
improvement  of  the  quality  of  data  that 
relate  mechanisms  of  injury  to  assigned  E- 
codes. 

— Communications.  For  this  priority, 
proposals  are  sought  which  take  advantage 
of  new  telecommunications  technologies  to 
improve  EMS  for  children.  Proposals  could 
promote  access  to  "911"  or  "eiihanced 
911"  emergency  triephone  systems.  For 
example,  projects  might  use  the  "Make  the 
Right  Call"  campaign  on  a  statewide  basis, 
with  modifications  that  include  educating 
the  public — including  children — about 
when  to  access  EMS  services  for  children; 
such  projects  would  be  expected  to 
incorporate  a  well  conceived  evaluation  of 


/ 


the  impact  of  Mich  a  canqnigii. 
Altematiwely,  propoaak  could  iptamate  the 
use  of  advanced  technologiaa  to  improve 
cara  for  children.  For  example,  projects 
might  use  new  technolo^  to  improve 
communications,  among  health  care 
facilities,  linking  hospitals,  health  cara 
agencies  andyor  providers;  or  to  educate 
various  categories  of  providers  by 
pn)viding:on-Jliifl.ped»trtcjnfldical  control 
«iB.iisw  teofanology.  Propesals«mvIao 
■ought  which  evaluate,  describe,  analyze, 
or  improve  the  pattern  of  EMS 
communications,  dispatcher  protocols,  or 
on-line  medical  control  as  they  affiect  the 
care  of  children  or  in  relationship  to 
pediatric  utUization  ofemergency  medical 
servioes.This  priority  has  bMn  developed 
in  eoopeiation  with  HRSA's  Traiuna  Can 
Systems  Planning  and  Qevehipmsnt 
Program. 
— ^Violence  and  Injury  Prevention.  For  this 
priority,  activities  could  include  advocacy, 
education,  training,  or  curriculum 
development,  especially  in  the 
development  df  programs  which  expand 
the  role  of  EMS  personnel  in  prevention  of 
injury,  inteipenonal  violence,  or  youthon- 
youth  violence.  Iimovative  strategies  to 
link  EMS  persoimel  with  law  enfioroemant 
personnel,  primary  care  providers,  and 
community  resources  are  sought  Examples 
are  programs  to  reduce  children's  access  to 
firearnis  or  to  educate  children  about  the 
use  Of  saatbelts  or  bicycle  helmets.  Further 
examples  Include  the  use  of  BMS 
personnel  as  trainer/educators,  advocates, 
and  organizers  for  conamunity  baaed 
violence  prevention  initiatives  in  nrhnnly 
and  other  settings  serving  youth,  such  as 
recreation -centers,  detention  centers,  or 
youth  employmem  centers;  or  the  use  of 
EMS  records  to  study  the  charscteristios  of 
violence  or  lor  education  about  the 
consequences' of  violence.  Violanoe  and 
injiuy  prevention  initiBtives  might  also 
focus  on  enhancing  preparation  of  EMS 
personnel  for  providing  initial  attention 
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■nd-enangiiig  appiupiiate  fcUow«up  4irtien 
there  are  viwifint,  'risslniiTtivn.  dBiiHing.iir 
hurtfiil  hehaviots,  or  when  then  an  injuiy- 
riskiijg  behsviars.  such  as  £omhinod 
driiddng  and  driving,  substance  abuse,  or 
attempted  suicide  tr^  intentional 
overdosing  on  dnigs. 
— ^P^chosocial7BehavioraI.Pn4iosals  an 
soi^t  lor  this  priority  focusingon 
strategies  to  reduce  the  wpntional  toll  of 
childhood  emeigencies  on  the  child, 
bmily,  and/or  providers.  Examples  include 
development  and  evaluation  of  tedmiques 
to  increase  the  sensitivity  oTEMS 
personiiel  to  psychosocial  issues  affecting 
children,  adolescents,  and  dieir&milies 
and  enhance  EMS  provider  skills, 
knowledge,  and  crisis  Interventian 
capability  in  dealing  withthaae  issues; 
development  and  evaluation  (^approaches 
and  techniques  tor  assisting  EMS 
personnel  in  dealing  with  child,and  family 
crises  arising  from  abuse,  neglect,  sexual 
assault,  or  noncompliant  and  other  high 
risk  behaviors;  or  activities  that  foster 
greater  synergy  between  primary  care  and 
mental  health  specialty  persoimel  in 
dealing  Mrith  psychosocial  aspects  df 
EMSC 

Up  to  five  grants  will  Iw  awarded  ia 
Category  (3),  at  laaat  one  in <aach  priority 
uea,  if  approved.  States  that  have  rsoeived 
EMSC  funding  as  well  as  those  .that  have 
never  received  EMSC  funding  m^  compete 
in  this.catagoiy.'Cnnts  for  dus  activity  of  i^ 
to  $1 50  JXM)  par  Award  for^ach  twelve  month 
budget  period  areanticipated  Project  petiads 
are  up  to  two  years. 

Category  (4):  ftesource-Capadty 
Cooperative  Agreements 

Up  to  two  resource  centers  will  be 
supported  through  cooperative 
agreements  undCTtfais  funding  category. 
One  oT  these  vnh  include  maintenance 
and  distribution  of  EMSC  products 
among  its  activities  and  will  receive 


more  fimdcfixan^dwndRr.  'Resource 
centers  aie  intanded  to  provide 
wristBnoetp'Ae  piAilic.  profeKiondl 
groups,  and  grantees  on  issues  of 
importance  frt  developing  an  EMSC 
system.  In  addition  to  monitoring  nnH 
tedndoel  assistanoe,  Federal 
involvameiit  win  include  Ihe  following: 

—Making  available  the  services  of 
expwteuuedKOffl  personnel  as 
peiticipairti  in  the  planning -and 
devetopment  df^  phases  of  the  project 

— Partidpetion,  as  appropriate,  in  aigr 
couTieucesand  -meetings  xonducted 
during  theperiodof-tfae  cooperative 
agreement 

— 4(Bview,  approval,  and  in^lementation  of 
procedures  to  be  established  for 
accomplishing  the  scope  of  work 

-^Assistance  and  rdeiral  in  the 
establishmsm  of  Federal  interagency 
contacts  that  may  be  rteeded  toxarry  out 
the  project  and -assisting  MC3IB 
dissemination  and  program 
communication  goals. 

— Participation  in  the  dissemination  of 
project  products. 

If  time  |>ermit8,  comments  from  the 
public  will  be  accepted  on  the 
cat^ories.  priorities,  and  jirefagHnoas 
descxdied  above.  Any  tronmients  which 
members  of  the  pubhc  wish  to  mxke 
shoxdd  'be  submitted  to:  XM^.  Grants 
Management  Brandi.  at  the  address 
listed  in  the  ADDRESSES  section. 


Availability  of  Funds 

Approximately  $7,500,000  is  available 
for  grants  imder  the  EMSC  program,  of 
which  approximately  S3,600  J)00  will  be 
used  for  new  grants.  Of  diis  total,  the 
distribution  of  funds  for  new  grants  is 
anticipated  to  be  as  follows: 


•Category 


(1)  State  Planning 

(2)  State  Systems: 

(A)  Impiemenlation  „...„., 

(B)  System  Enhancement . 

(3)  Targeted  laeues 

(4)  ftesource  Capacity „ 


'AH  grant  amounts  in.this  notice  include  indvect  costs. 


Maximum 

nunfeerM 

awardr* 


5 

n't 

6 

2 


Estimated 
amounts  avail- 


$200,000 

1,250,800 
600,000 
790,t)00 
800,000 


^    -  *  -   -*    — 

-rnMOtip^- 

Rea(yeafB) 


2 

2 
2 
2 


Special  Concerns 

The  MCHB  plaoes  special  «iniph"g'i' 
on  improving  aervics  deliveryto 
children  firom  tnihtually  identifiable 
populations  who  have  been 
dispioportionately  affected  by  baniers 
to  accMSible.care.  I^xis  means  that 
EMSC  projects  aie  Bisected  to  serve  and 
appropriately  invcdve  in  project 
activities  members  of  «thnoadturally 
distinct  groups,  unless  there  are 
compelling  programmatic  or  other 


justifications  for  not  doing  so.  The 
MCHB'a  intent  is  toensure  Aat  project 
outcomes  are  oTbenefit  to  culturally 
distinct  populations  and  to  ensure  that 
the  broadest  possible  representation  of 
culturally  distinct  and  historically 
underrapieeented  groups  is  auppoitad 
through  progxams 'and  projects 
sponsored  ^  tiie  MCHB.  This  same 
special-emphasis  applies  to  improving 
service  deliveryto  children  with  special 
health  care  needs. 


Project  Review  and  Funding 

The  Department  wiU  review 
applicationt  in  the  prBcading  funding 
categoriee  as  competing  applications 
and  will  fund  those  wUch,  in  the 
Department'^  view,  are  oonsstent  widi 
the  statutory  pinpose  of  the  program, 
widi  particular  attention  to  diildren 
from  cuhiirally  distinct  peculations  and 
children  %vith  special  health  care  needs; 
and  that  best  jneet  the  purposes  of  the 
EMSC  program  and.addrese 


achievement  of  applicable  Healthy 
People  2000  objectives  related  to 
emergency  medical  services  and  trauma 
systems. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

•  For  Category  (1)  State  Planning  Grants 

— Evidence  of  the  State's  conunitment  to 
improve  pediatric  emergency  care  services 
and  to  continue  with  EMSC  program 
implementation. 

— The  adequacy  of  the  applicant's  proposed 
method  to  identify  problems  and  conduct 
a  needs  assessment. 

— Evidence  of  the  applicant's  understanding 
of  obstacles  to  EMSC  activity  in  the  past, 
and  the  completeness  of  proposed 
strategies  to  overcome  these  obstacles. 

— ^The  adequacy  of  the  applicant's  proposed 
planning  process  for  improving  EMSC. 

—The  soundness  of  the  methods  the 
applicant  will  use  to:  (1)  Recruit,  select  and 
assemble  appropriate  participants, 
including  minorities,  with  demonstrated 
expertise  and  experience  in  EMS;  trauma 
systems;  child  health  issues;  and 
emergency  care  for  children;  and  (2)  obtain 
input  from  potential  consumers  of  a  State 
EMSC  plan. 

— Reasonableness  of  the  proposed  budget, 
soundness  of  the  arrangements  for  fiscal 
management,  effectiveness  of  use  of 
personnel,  and  likelihood  of  project 
completion  within  the  proposed  grant 
period. 

•  For  Categories  (2)  and  (3)  State  Systems 
and  Targeted  Issues  Grants 

— ^The  adequacy  of  the  applicant's 
imderstanding  of  the  problem  of  pediatric 
trauma  and  critical  illness  in  the  grant 
locale,  including  the  special  problems  of 
(a)  children  with  special  health  care  needs 
(CSHCN)  and  their  families:  and  (b) 
minority  children  and  families  (including 
Native  Americans,  Native  Hawaiians,  and 
Alaska  Natives). 

— ^The  appropriateness  of  project  objectives 
and  outcomes  in  relation  to  the  specific 
nature  of  the  problems  identified  by  the 
applicant. 

— In  relation  to  the  state  of  the  art,  the 
soundness,  appropriateness, 
comprehensiveness,  cost  effectiveness,  and 
responsiveness  of  the  proposed 
methodology  for  achieving  project  goals 
and  outcome  objectives. 

— The  soundness  of  the  plan  for  evaluating 
progress  in  achieving  project  objectives 
and  outcomes. 

— Reasonableness  of  the  proposed  budget, 
soundness  of  the  arrangements  for  fiscal 
management,  effectiveness  of  use  of 
personnel,  and  likelihood  of  project 
completion  within  the  proposed  grant 
period. 

— ^The  extent  to  which  the  applicant  will 
employ  products  and  expertise  of  EMSC 
programs  from  other  States,  especially  of 
current  and  former  grantees  of  the  Federal 
EMSC  program. 

— ^The  extent  to  which  the  project  gives 
special  emphasis  to  the  issues  identified  in 
the  Special  Concerns  section  of  this  notice. 


•  For  Category  (2)  State  Systems  Grants  only, 
the  fol  lowing  additional  criteria 

— ^The  extent  to  which  the  applicant  can 
ensi  re  institutionalization  of  the  proposed 
proj  ict. 

—The  extent  to  which  the  applicant   ' 
dem  3nstrates  collaboration  and 
COO]  dination  with  any  trauma  care  systems 
imp  ementation  plan  funded  by  HRSA. 

— Evi(  ence  that  the  applicant  will:  (1) 
Coll  iborate  and  coordinate  with  other 
part  cipants  in  the  EMSC  continuum,  e.g., 
the  itate  Emergency  Medical  Services 
agei  cy;  the  State  MCH/CSHCN  agency;  the 
Stat !  Highway  Safety  Office;  other  relevant 
Stati  I  agencies,  such  as  mental  health;  tribal 
nati  )ns;  state  and  local  professional 
orga  aizations;  private  sector  voluntary 
orga  aizations;  business  organizations; 
pan  nt  advocacy  groups;  consumer  or 
com  [nunity  representatives;  hospital 
orga  nizations;  and  any  other  ongoing 
fede  rally  funded  projects  in  EMS,  injury 
prei  ention,  and  rural  health; 

— Evi<  ence  that  the  applicant  will  integrate 
EM2  C  systems  into  the  primary  care 
deli  'ery  system. 

•  For  Category  (4)  Resource  Capacity 
Coope  ative  Agreements 

— ^The  adequacy  of  the  applicant's 
und  ;rstanding  of  the  problem  of  pediatric 
trau  na  and  critical  illness,  including  the 
spe(  ial  problems  of  (a)  CSHCN  and  their 
fam  lies;  and  (b)  minority  children  and 
fam  lies  (including  Native  Americans, 
Nati  ve  Hawaiians,  and  Alaska  Natives). 
Thi!  understanding  includes  knowledge  of 
and  experience  with  strategies  to  overcome 
idet  tified  problems  as  well  as  knowledge 
of  ai  id  experience  with  the  Title  V  MCH 
Blo<  k  Grant. 

— ^The  appropriateness  of  project  objectives 
and  outcomes  in  relation  to  the  specific 
nati  re  of  the  problems  identified  by  the 
app  leant. 

— ^The  soundness,  appropriateness, 
com  prehensiveness,  cost  effectiveness  and 
resf  snsiveness  of  the  proposed 
met  lodology  for  achieving  project  goals 
and  outcome  objectives. 

— ^The  extent  to  which  the  proposed 
resc  JTces  are  necessary  and  sufficient  for 
proj  »ct  activities. 

— ^The  soundness  of  the  plan  for  evaluating 
pro|  ress  in  achieving  project  objectives 
and  outcomes. 

— Real  onableness  of  the  proposed  budget, 
soul  idness  of  the  arrangements  for  fiscal 
man  agement,  e^ctiveness  of  use  of 
pen  onnel,  and  likelihood  of  project 
com  pletion  within  the  proposed  grant 
f>eri}d. 

— ^The  extent  to  which  the  applicant  is 
cap  ble  of  successfully  carrying  out  the 
propct,  particularly,  the  qualifications  of 
pro:  osed  staff 

— ^The  extent  to  which  the  applicant  will 
emp  loy  products  and  expertise  of  EMSC 
pro(  rams,  especially  those  of  current  and 
fom  ler  EMSC  program  grantees. 

— ^The  extent  to  which  the  project  gives 
spe4  ial  emphasis  to  the  issues  identified  in 
the  Special  Concerns  section  of  this  notice. 

— The  likelihood  of  success  of  the  applicant's 
pro  losed  strategies  for  promoting 


coordination  and  collaboration  between 
separate  centers  providing  different 
resource  capacities. 

Eligible  Applicants 

Applications  for  funding  will  be 
accepted  from  States  and  accredited 
schools  of  medicine.  Applications 
which  involve  more  than  a  single  State 
will  also  be  accepted.  In  developing  the 
proposed  project,  applicants  must  seek 
the  participation  and  support  of  local  or 
regional  trauma  centers  and  other 
interested  entities  within  the  State,  such 
as  local  government  and  health  and 
medical  organizations  in  the  private 
sector.  If  the  applicant  is  a  school  of 
medicine,  the  application  must  be 
endorsed  by  the  State.  The  State's 
endorsement  must  acknowledge  that  the 
applicant  has  consulted  with  ^e  State 
and  that  the  State  has  been  assured  that 
the  applicant  will  work  with  the  State 
on  the  proposed  project. 

Any  State  (or  medical  school  within 
that  State)  may  apply  for  any  category 
or  subcategory  of  grant,  subject  to  the 
following  considerations  based  on 
equitable  geographic  distribution  of 
EMSC  funds,  differences  in  purpose 
among  EMSC  grant  categories,  and 
variation  among  States  in  EMSC 
program  progress: 

•  For  Category  (1)  Planning  Grants, 
States  (or  medical  schools  within  those 
States)  that  have  received  prior  EMSC 
implementation  grants  may  not  apply 
for  planning  grants. 

•  For  Category  {2)(A)  Implementation 
Grants,  applications  from  States  (and 
medical  schools  within  those  States) 
that  have  not  previously  received  EMSC 
program  funds,  or  that  have  received 
only  partial  support  under  this  program 
as  part  of  a  regional  alliance,  will 
receive  preference  for  funding  in  this 
subcategory.  This  means  that  approved 
applications  from  States  (and  medical 
schools  within  those  States)  with  no  or 
very  limited  prior  EMSC  program 
support  will  be  funded  ahead  of 
approved  applications  from  outside  this 
group. 

•  For  Category  (2)(B)  System 
Enhancement  Grants,  States  (and 
medical  schools  within  States)  that  have 
previously  received  EMSC  funds  may 
apply  for  a  system  enhancement  grant, 
as  long  as  they  will  not  also  be  receiving 
implementation  funds  during  the 
project  period  of  the  systems 
enhancement  grant.  States  that  have  not 
previously  received  EMSC  fimds  are 
advised  to  apply  first  for 
implementation  category  funds. 

•  For  Category  (3)  Targeted  Issues 
Grants,  eligibility  is  not  affected  by 
receipt  of  other  EMSC  funding. 
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•  'For  Category  (4)  fiesouree'Capacity 
Cooperative  Agreements,  eligibility  is 
not  afiiectedhy  receipt  of  other  EMSC 
funding. 

Applicatioiffi  will  not  beiconsideied 
for  both  Category  (1). State  Planning 
GiadtB  and  Catego^  (2)(A) 
Implementation  Grants  simultaneously 
from  the  same  State.  Fimding  of  an 
application  for  a  planning  grant  or  for 
either  subcategory  of  State  Systems 
Grant  bars  a  State  from  future 
competitions  ibr  that  category  or 
subcategory.  Althou^funding  of  a 
Category  O)  Targeted  Issue  Grant  does 
not  preclude  a  State  (or  medical  acfaool) 
fromapplydng  for  other  categonesof 
EMSC  funding,  c^tplicants  should  i^en 
caie  to  avoid  ovetl^  in  proposed 
project<aotivitie8  and  associated  Federal 
si^pport  for^the  separate  categories. 

Allowdble  Costs 

The  MQiB  may  -support  jeasonable 
and  necessary  costs  of  EMSC 
Demonstration  Grant  projects  within  the 
scope  of  approved  projects.  Allowable 
costs  jnay  include  wdafies,  equipment 
and  supplies,  travel,  contracts, 
consuhantB.  and  others,  as  well  as 
indirect  costs  asmgittiated  and 
certified.  l^eMCSS  adfaeies'to 
administrative  standards  reflected  in  ihe 
Code  of  Federal  Regulations,  45  CFR 
part  92  and  45  CFR  part  74. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(apiproved  under  CMB  No.  0937-0195). 
Under  these  requirements,  commimlty- 
based  nongovernmental  applicants  must 
prepare  and  submit  a  Public  Heahfa 
System  Impact  Statement  (PMSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keeplhem  apprised  of 
proposed  health  services  grant 
applications  submittedby  community- 
based  nongovernmental  organizations 
within  their  jurisdictions.  Conmiunity- 
based  non-governmental  applicants  are 
required  to  submit  the  following 
informationto  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  areata)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  ol  the  face  page  of  the 
application  (SF  424). 

(b)  A  sxmmiary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  tne  services  to  be 
provided. 


.(3)  A  description  of  the  coordination 
plaimed(%Kilh  the  appropriate  State  or 
local  health  agencies. 

Executive  Order  12372 

This  progiamliasJieen  determined  to 
be  a  program  which  is-subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergoverumentd  teview  of 
Federal  pn^rams  by  .amnoprrate  iieahh 
planniifg  agencies,4B  in^)lement^  by 
45  CFR  part  100.  ExecutiveOifler  .12372 
allows  States  the  option  of  setting  up<a 
system  ior'jevie«nng<applic8tiaDs£n>m ' 
within  their  States  Jfor  assistance  under 
certain  Federal  jusgrams.  The 
application  paokages  to  be  made 
available  under  ttiistnatiQe  miU.contain 
a  listing  of  States  which  have  chosen  to 
set  iq>  sudi  a  mKiew  eystem  and-%vill 
provide  a  single  point  of -contact  ^ROC) 
in  the  States -for  review.  Applicants 
(other  than  federally-reco^rtZBd  Indian 
tribal  ^ovenmtents)  shoiiM  tmntact  limit 
State  £PQCs  as^arly  as  -poasttile  to  alert 
them  to  Ae  prospective  duplications 
and  receive  any  necessary  instructions 
on  the  State  pmcees.  For  pnyosed 
projects  servingmorelhantme 'State,  the 
applicant  is.  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  pro(»s6  recommendations  is'60 
days  after  the  application  tieadline  fior 
new  and  competing  awards.  Ilie 
granting  agem^^oes  not  guarantee  to 
"accommodate  or  eHplain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  146, 
Intei^ovemmental  Review  of  FHS 
Programs  under  Ejwcutive'Order  12372 
and  45  CFR  part  100 'for  a  description 
of  ttie  review  process  and  requirements). 

The  OMB  Catalog  oTFederal  Domestic 
Assistance  number  is  93.127. 

Dated:  December  14, 1993. 
)ohn  H.  Kelso. 
Acting  Administrator. 
(FR  Doc.  94-3601  Filed  2-16^94;  8:45  am] 
■UMOCOOE  4Ta»-is-r 
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Program  Announoement  and  Proposed 
Minimum  Percentage  WatBS  for  "High 
Rate"  and  "8ignmeant  Inoi^eeae  In  the 
Rate"  forlmpieiiieiiliiUoii  of  ihe 
General  Statutory  Funding  Preference, 
Propoaed'Funding  Prefeieiw^  and 
PriorttrfortarantB  for-Programsf or 
Ptiysleian  Assistants  for  i^iscal  Year 
1994 

The  Health  Resources  and  Serviees 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1994 
Grants  for  Programs  for  Physician 
Assistants  are  being  accepted  under  the 
authority  of  section  750  title  VH, 


fannedy  section  78a(ii)  of  the  Public 
Ifealth  Sendoe  IRHS)  Aat,<as  amended 
by  the  Health  ProfeMions-Educatian 
Extension  Amendments  of  19QZ.P\dilic 
Law  102^06,  ilated  Oct<Afir  13, 1902. 
Comments^are  invited  on  diejirDposed 
minimum  iperoentagejates  -fori^gh  rate 
and significantincraaMin  the late"  for 
implementation  of  the^ennal  statutory 
funding  pEeferenGe, proposed  funding 
prefeFance  and;PrioEity  itatedifaelow. 
Approximately  JB.5  million  willbe 
available  .fiar.GEUits  lorlTiogmms  ior 
Physician  .Assistants.  Total  continuatian 
support  recommended  is  $4.1  milHnn  It 
is  anticipated  that  S2.4  million  willlw 
available  to^support.  approximately  17 
competing  awards  averaging  $140,000. 

Previona  Funding  Exper  ieuee 

Previous  Jhmding.ejqaerience 
information  .e  piovidMl  .toassist 
potential  applicants  to  make  better 
informed  ^decisions  Tegatding 
submissionof  an-appUcation  for  thiit 
program. 

In  FY  1993,  there  was  no  competitive 
cycle  for  this  program. 

In  FY  1992,  HRSA  reviewed  40 
applications.  XS  those  applications,  SB 
percent  were  approved  and  12  percent 
were  disapproved.  Twenty-seven 
projects,  or  68  percent  of  applications 
received,  were  funded. 

In  FY  1991. URSA  reviewed  17 
apphcations.  Cff  those  applications,  53 
percent  were  approved  and  47  .percent 
were  disapproved.  Nine  projects  or  53 
percent  of  the  applicatiomxeaeived. 
were  funded. 

Purpoee 

Section  750  of  (he  PHS  Act  adSorizes 
the  award  of  grants  to  accredited 
schools  of  medicine  or  osteopathic 
medicine  and  other  public  or  nonpmifit 
private  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operating  or  maintaining  programs  for 
the  training  of  physician  assistants  as 
defined  imder  section  799(3)  of  the 
Public  Health  Service  Act. 

To  receive  support,  programs  must 
meet  the  requirements  of  section  750  of 
the  Act  and  program  regulations 
implementing  these  sections  published 
at  42  CFR  part  57,  subparts  H  and  I  and 
section  791(b)  of  the  PHS  Act. 

Eligibility 

Eligible  applicants  are  accredited 
schools  of  medicine  or  osteopathic 
medicine  and  other public  orinonprofit 
private  entities. 

The  initial  period  of  Federal  support 
will  not  exceed  5  years. 

In  accordance  with  section  7S0ic)  of 
the  Act,  ^gible  applicant  institutions 
must  provide  assurances  that  the 
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institutions  have  appropriate 
mechanisms  for  placing  graduates  of  the 
training  program  in  positions  for  which 
they  have  been  trained. 

"Program  for  the  Training  of 
Physician  Assistants"  is  defined  in 
section  799  of  the  PHS  Act  as  an 
educational  program  that:  (a)  Has  as  its 
objective  the  education  of  individuals 
who  will,  upon  completion  of  their 
studies  in  the  program,  be  quaUfied  to 
provide  primary  health  care  under  the 
supervision  of  a  physician;  and  (b) 
meets  regulations  prescribed  by  the 
Secretary  in  accordance  with  section 
750(b). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Grants  for  Programs 
for  Physician  Assistants  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Go^mment  Printing  Office, 
Washington.  DC  20402-9325 
(Telephone  (202)  783-3238). 

Edacation  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to    . 
strengthening  linkages  between  U.S. 
PubUc  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  apphcations  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adeqiiately  provides  for  meeting 
the  requirements  set  forth  in  the 
regulations; 

2.  The  potential  effectiveness  of  the 
project  in  carrying  out  the  purposes  of 
section  750  of  the  PHS  Act  and  42  CFR 
part  57.  subparts  H-I; 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

4.  The  local,  regional  and  national 
needs  the  project  proposes  to  serve; 

5.  The  adequacy  of  the  project's  plan 
for  placing  graduates  in  health 
professional  shortage  areas; 

6.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  use  of  grant  funds; 


potential  of  the  project  to 
on  a  self-sustaining  basis  after 
d  of  grant  support;  and 
adequacy  of  the  project's  plan 
develop  and  use  methods  designed  to 
'  maintain  minority  and 
laged  students  to  train  as 
assistants. 
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C  snsiderations 

In  adi  ition.  the  following  funding 
factors  1  lay  be  applied  in  determining 
the  fun(  ing  of  approved  applications: 

1.  Fuj  iding  preference  is  defined  as 
the  fun(  ing  of  a  specific  category  or 
group  0  '  applications  ahead  of  other 
categor  ss  or  groups  of  approved 
applica  ions,  such  as  competing 
continu  ition  projects  ahead  of  new 
projects . 

2.  Fu  tding 
favorable 
scores 
objecti 

It  is 
request 
factor 
request 
factor 
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priority  is  defined  as  the 
adjustment  of  aggregate  review 
i^hen  applications  meet  specified 
criteria. 

required  that  applicants 
consideration  for  a  funding 
i  Lpplications  which  do  not 
consideration  for  a  funding 
"  be  reviewed  and  given  full 
considc  ration  for  funding. 

Genera  Statutory  Funding  Preference 

As  pi  ovided  in  section  791(a)  of  the 
PHS  A(  t,  preference  will  be  given  to  any 
qualifi(  d  appUcant  that — 

(A)  Has  a  high  rate  for  placing 
gradual  ss  in  practice  settings  having  the 
princip  il  focus  of  serving  residents  of 
medica  ly  underserved  communities;  or 

(B)  D  jring  the  2-year  period 
preced  ag  the  fiscal  year  for  which  an 
award  s  sought,  has  achieved  a 
signific  ant  increase  in  the  rate  of  placing 
gradua  ss  in  such  settings.  This 
prefere  ice  will  only  be  applied  to 
appUci  dons  that  rank  above  the  20th 
percent  ile  that  have  been  recommended 
for  app  "oval  by  the  peer  review  group. 

Propos  id  Minimum  Percentages  for 
"High  JLate"  and  "Significant  Increase 
in  the  1  :ate" 

•Higi 


means 
1991-32 
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inthes! 
least 
15 
93 

settini 
Adi 
the 


rate"  means  that  20  percent  of 
sician  assistant  program 
gradua  es  in  academic  year  1991-92  or 
ic  year  1 992-93 ,  whichever  is 
are  spending  at  least  50  percent 
of  theiJ  work  time  in  these  settings. 
Sig]  lificant  increase  in  the  rate" 
hat,  between  academic  years 
and  1992-93,  the  rate  of 
physic^  assistant  program  graduates 
settings  has  increased  by  at 
percent  and  that  not  less  than 
per^nt  of  the  academic  year  1992- 
are  working  in  these 


grac  uates  i 


tional  information  concerning 
im  tlementation  of  this  preference 


has  been  published  in  the  Federal 
Register  at  58  FR  40659,  dated  July  29, 
1993. 

To  allow  new  programs  to  compete 
more  equitably  in  FY  1994,  criteria  for 
the  statutory  and  the  administrative 
funding  preferences  have  been 
developed  to  apply  only  to  them.  This 
criteria  is  provided  in  the  application 
materials. 

Proposed  Funding  Prefierence  fidr  Fiscal 
Year  1994 

The  following  funding  preference  is 
proposed  for  FY  1994: 

A  funding  preference  will  be  given  to 
estabUshed  physician  assistant  training 
programs  which  can  demonstrate  that 
(a)  More  than  50  percent  of  their 
graduates  in  1993  entered  a  generalist 
specialty  (family  medicine,  general 
internal  medicine,  general  pediatrics); 
or  (b)  an  average  of  40  percent  of 
graduates  over  the  last  3  years  (1991, 
1992,  and  1993)  entered  a  generalist 
specialty. 

Proposed  Funding  Priority  for  FY  1994 

The  following  priority  is  proposed  for 
FY  1994: 

A  funding  priority  will  be  given  to 
approved  applications  that  can 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  imder  the 
Grants  for  Programs  for  Physician 
Assistants  only  if  the  appUcant  for  the 
award  submits  to  the  Secretary  the 
following  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
commimities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
cUnical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  imderserved 
commimities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  fit>m  such  programs. 
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4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
August  17, 1993,  and  will  be  provided 
in  tiie  application  materials. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  AppUcation,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(OMB  #0915-0060.  expiration  date  7/ 
31/95) 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference,  proposed  funding 
preference  and  priority.  The  comment 
period  is  30-days.  All  comments 
received  on  or  before  March  21, 1994 
will  be  considered  before  the  final 
minimum  percentages  for  "high  rate" 
and  "significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference,  proposed  funding 
preference  and  priority  are  established. 

Written  comments  should  be 
addressed  to:  Marc  L.  Rivo,  M.D., 
M.P.H.,  Director.  Division  of  Medicine. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  40-25. 
Parklawn  Building,  Rockville,  Maryland 
20857. 

All  comments  received  will  be 
available  for  pubUc  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Mrs.  Judy  Bowen,  Grants 


Management  Specialist  (D-21),  Bureau 
of  Health  Professions,  Health  Resoiirces 
and  Services  Administration,  5600 
Fishers  Lane,  room  8C-26.  Paiklawn 
Btiilding,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-«960.  Fax:  (301) 
443-6343. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Office  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Mrs. 
Joyce  Emelio,  Program  Speciafist. 
Multidisciplinary  Centers  and  Programs 
Branch.  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  4C-03,  Parklawn 
Building.  Rockville.  Maryland  20857, 
Telephone:  (301)  443-0950,  Fax:  (301) 
443-8890. 

The  application  deadline  date  for 
receipt  of  applications  is  Much  15, 
1994.  Applications  shall  be  considered 
to  be  "on  time"  if  they  are  either: 

1.  Received  on  or  before  the 
estabhshed  deadline  date,  or 

2.  Postmarked  on  or  before  the 
established  deadline  and  received  in 
time  for  orderly  processing.  (AppUcants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  fisted  at  93.886  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Inteigovemmental  Review  of  Federal 
Programs  (as  implemented  through  45  ■^ 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  December  13, 1993. 
John  H.  Kelso, 
Acting  Administrator. 
[FR  E)oc.  94-3599  Filed  2-16-94;  8:45  ami 
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Program  Announcement  and  Proposed 
Funding  Priorities  for  Special  Project 
Grants  to  Schools  of  Public  Health  for 
nscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  annotmces  that 
apphcations  will  be  accepted  for  fiscal 
year  (FY)  1994  Special  Projects  Grants 
to  Schools  of  PubUc  Health  under  the 
authority  of  section  762,  title  VII  of  the 


PubUc  Health  Service  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  PubUc 
Law  102-408,  dated  October  13, 1992. 
Comments  are  invited  on  the  proposed 
funding  priorities. 

Approximately  $2.4  milUon  wiU  be 
available  in  FY  1994  for  this  program  to 
support  18  to  20  competing  awanls 
averaging  $120,000  to  $133,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to-assist 
potential  appUcants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  There  were  no  competitive 
grant  cycles  in  fiscal  years  1992  and 
1993.  hi  FY  1991,4IRSA  reviewed  32 
applications  for  this  grant  program.  Of 
those  apphcations,  53  percent  were 
approved  and  47  percent  disapproved. 
Seventeen  grant  projects,  or  100  percent 
of  the  approved  grant  apphcations.  were 
funded. 

Purpose 

Section  762  of  the  PubUc  Health 
Service  Act  (the  Act).,  as  amended, 
authorizes  the  Secretary  to  award  grants 
to  accredited  schools  of  pubUc  hedth 
for  the  costs  of  planning,  developing, 
demonstrating,  operating,  and 
evaluating  projects  that  are  in 
furtherance  of  the  goals  estabUshed  by 
the  Secretary  for  the  year  2000  in  the 
area  of:  (1)  Inventive  medicine;  (2) 
health  promotion  and  disease 
prevention;  (3)  improving  access  to  and 
quaUty  of  health  services  in  medically 
underserved  communities;  or  (4) 
reducing  the  incidence  of  domestic 
violence. 

The  period  of  initial  Federal  support 
wiU  not  exceed  3  years. 

EligibiUty 

Eligible  applicants  for  this  program 
are  accredited  schools  of  pubUc  health. 
"A  school  of  pubUc  health"  means  a 
school  as  defined  in  section  799(1)(A)  of 
the  PHS  Act  which  has  been  accredited 
by  the  Council  on  Education  for  PubUc 
Health  pursuant  to  section  799(1  )(E)  of 
the  Act  and  which  is  located  in  a  State 
as  defined  in  section  799(9]  of  the  Act. 

Applicant  schools  must  assure  that 
the  students  of  the  school  wiU,  through 
participation  in  the  project  for  which 
the  award  is  made,  receive  training  in 
the  activities  carried  out  by  the  project. 

Section  762(e)  of  the  PHS  Act 
provides  that  the  Secretary  estabUsh 
goals  for  projects  under  this  authority 
and  shall  require  as  a  condition  of  the 
receipt  of  a  Special  Project  Grant  to 
Schools  of  Public  Health  that  schools 
carry  out  activities  in  furtherance  of 
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meeting,  the  goals.  Also  the  law  provides 
that  the  Secietary  establish  and 
implement  a  methodologjf  tor  measuring 
the  extent  of  progress  that  has  been 
made  toward  the  goals  by  schools 
receiving  such  a  grant.  A  Report  to 
Congress  describing  the  progress  made 
by  projects  is  due  not  later  than 
February  1. 1994.  The  goals  required  by 
section  762(e)  are  currently  in 
development  and  aie  expected  to  be 
available  to  be  mailed  with  program 
application  mateidals. 

National  Hedth  Ob|ective»fbrthe  Tear 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  speciEc  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Govenunent  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Siervice  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  imderserved. 

Review  Criteria- 

The  following  review  criteria  were 
established  in  FY  1990  afterpublic 
comment  (55  FR  4482.  dated  2/8/90) 
and  the  Administration  is  again 
extending  these  criteria  in  FY  1994. 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

•  The  degree  to  which  the  proposed 
project  adequately  meets  legislative  intent; 

•  The  background  and  rationale  for  the 
proposed  project; 

•  Whether  the  project  contains  clearly 
stated  realistic  and  achievable  national  or 
regional  objectives  which  are  described  in 
Healthy  People  2000. 

•  The  extent  to  which  the  project  contains 
a  methodology  which  is  integrated  and 
compatible  with  project  objectives,  including 
coll^xirative  anangements  and  feasible 
workplans; 

•  Evaluationplans  and  procedures  for 
program  and  trainees,  if  applicable; 

•  The  administrative  and  management 
capability  of  the  applicant  to  carry  out  the 
proposed  project,  including  institutional 
infrastructure  and  resources; 

•  The  extent  to  which  the  budget 
justificatioo  ia  complete,  cost-effective  and 
includes  cost -sharing,  when  applicable;  and 

•  Whether  them  is  an  institutional  plan 
and  commitment  for  self-suSlciency  when 
Federal  support  ends. 


Other  Considerations 


In 

factor  i 


categ« 
appl 

A 
I 

scorei 
appl 
speci 

If 
n 
factoi . 


1! 


a  idltion,  the  following  funding 
may  be  applied  in  determining 
funding  of  approved  applications. 

A  ft  inding  preference  is  defined  as  the 
fimdii  ig  of  a  specific  category  or  group 
of  ap]  roved  applications  ahead  of  other 
ries  or  groups  of  approved 
i(  ations. 

fi  inding  priority  is  defined  as  the 
favon  ble  adjustment  of  aggregate  review 
ei  of  individual  approved 
lii  :ations  when  applications  meet 
ied  criteria. 

not  required  that  applicants 
equefet  consideration  for  a  fimding 
Applications  which  do  not 
requBJst  consideration  for  fimding  factors 
will  t  e  reviewed  and  given  full 
consi  ieration  for  funding. 

Statu  tory  Preference 

In  I  naking  awards  of  grants, 
prefe  ence  will  be  given  to  qualified 
scho<  Is  agreeing  that  the  project  for 
whic  1  the  award  is  made:  (1)  Will 
estab  ish  or  strengthen  field  placements 
for  St  idents  in  public  or  nonprofit 
priva  te  health  agencies  or  organizations; 
and  (2)  will  involve  faculty  members 
and  «udents  in  collaborative  projects  to 
enha  ice  public  health  services  to 
medi  :ally  underserved  communities. 

Prop  >sed  Funding  Priorities 

It  i }  proposed  that  a-,  fimding  priority 
will  >e  given  to  programs  which, 
demi  tnatrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
expe  rience  of  ten  or  more  years  in 
enro  ling  and  graduating  trainees  fitjm 
thosi  I  minority  or  low-income 
pop)  lations  identified  as  af  risk  of  poor 
heal  h  outcomes.  This  priority  is 
cons  stent  with  a  HRSA  strategy  to 
incr(  ase  the  number  of  minority  health 
profi  issionals,  to  assure  equal  access  to 
heal  h  professions  education  for  all 
popi  ilation  groups,  and  ultimately,  to 
proM  ide  a  greater  volume  of  health  care 
in  UJ  iderserved  areas. 

It  s  also  proposed  that  a  funding 
prio  ity  be  given  for  projects  that 
addi  ess  the  program  purpose  of 
redi  cing  the  incidence  of  domestic 
violi  snce.  The  incidence  of  reported 
viol  !nce,  especially  domestic  or  family 
viol  ince,  has  increased  significantly  in 
rece  at  decades.  Thi»  proposed  priority 
ia  it  tended  to  provide  incentive  to 
sch(  ols  of  public  health  to  take 
resp  onsibiUty  for  helping  to  reduce 
don  estic  violence  through  the  special 
pro  3cts  grant  program. 

Ad<  itional  bifidrmatioii: 

It  terested  persons  are  invited  to 
con:  ment  on  the  proposed  funding 
pri(  rities.  The  comment  period  is  30 


days.  All  comments- received  on  or 
before  March  21. 1994  will  be 
considered  before  the  final  fimding 
priorities  are  established.  Written 
comments  should  be  addressed  to:  Neil 
Sampson,  M.P.H..  Director,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Pariilawn 
Building,  room  8-101,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Biu^au  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to: 

Ms.  Sandra  Bryant  (D38).  Grants 
Management  Specialist,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration, 
Parklawn  Building,  room  80-26,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-6915. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact; 
Ms.  Elizabeth  Coleman-Santucci,  Public 
Health  Branch,  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Biueau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  8C-09, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6896. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  March  21, 1994. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Receivedon  orbefore  the  established 
deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  LLS.  Postal  Service 
postmark  or  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall  not 
be  acceptable  as  proof  of  timely  mailing.) 
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Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program,  Special  Project  Grants 
to  Schools  of  Public  Health,  is  listed  at 
93.188  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  December  29, 1993. 
William  A.  Robinson, 
Acting  Administrator. 
[FR  Doc.  94-3600  Filed  2-16-94;  8:45  am) 
BILUNQ  CODE  4160-1S-P 


National  Institutes  of  Health 

Office  of  the  Director;  Meetings  of  the 
Women's  Health  Initiative  Program 
Advisory  Committee  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Women's  Health  Initiative  Program 
Advisory  Committee  (WHIP AC),  Office 
of  the  Director,  and  its  subcommittees, 
on  February  28  and  March  1, 1994.  All 
meetings  will  be  held  at  the  ANA  Hotel, 
2401  M  Street,  NW..  Washington,  DC 
20037  and  will  be  open  to  the  pubUc, 
with  attendance  limited  to  space 
available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

The  meeting  of  the  full  committee 
will  be  on  March  1, 1994,  firom  8  a.m. 
to  4  p.m.  The  piupose  of  the  meeting  is 
to  review  the  status  and  progress  in  the 
planning  and  conduct  of  the  Women's 
Health  Initiative  (WHI),  and  to  advise 
the  NIH  Director  on  the  comprehensive 
plan  of  prevention  studies  in  the  WHI. 
There  will  alsoTfe  a  panel  discussion  on 
hormone  replacement  therapy. 

The  WHIP  AC  subcommittee  meetings 
(Recruitment  and  Retention,  Public 
Education,  and  Study  Management)  will 
be  held  on  February  28, 1994  fi'om  7 
p.m.  to  8:30  p.m.  for  the  discussion  of 
issues  pertaining  to  the  recniitment  of 
study  subjects  to  the  clinical  trial,  the 
informed  consent  process,  center 
activities,  and  the  dissemination  of 
information  to  the  public. 

Dr.  Carrie  P.  Himter,  Special  Assistant 
to  the  Director,  Office  of  Research  on 
Women's  Health,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 


402-2900)  will  provide  a  summary  of 
the  meeting,  a  roster  of  committee 
members,  and  substantive  program 
information,  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Dina  Battle  of  Conwal  Incorporated,  at 
703-536-3200  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  15  days  before  the  meeting  due  to 
the  difficulty  of  coordinating  conflicting 
schedules. 

Dated:  February  14, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-3732  Filed  2-16-94;  8:45  amj 
BILUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
pocket  No.  N-e4-3716] 

Submission  of  Proposed  information 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
fi'om  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
niunber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  February  4, 1994. 

Jolin  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Notice  of  Funding  AvailabiHty 
(NOFA)  for  Intermediaries  to 
Administer  Preservation  Technical 
Assistance  Grants  (FR-3473). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is 
required  to  implement  Section  312  of 
Title  in  of  the  Housing  and 
Community  Development  Act  of  1992. 
The  NOFA  will  establish  grants  to 
nonprofit  oi;ganizations  to  become 
intermediaries  administering 
technical  assistance  to  resident  groups 
and  community  based  nonprofit 
developers. 

Form  Number:  None. 

Respondents:  Individuals  or  households 

and  non-profit  institutions. 
Frequency  of  Submission:  On  occasion. 
Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Informatkm  Collection , 


too 


2.8 


4.43 


1.240 


Total  SstbnatedBupdenfbiUTs:  t,24V. 

Status:  New. 

Contort;  Besty  Keelar.  HUD,  (202))  708- 
1142;  Joseph  F.  Uekey.  Jr.,  OMB.  office- 

(202)395-7316.  iSscrii^ 

Itoted:  Febnuoy  3, 1994. 

The 


Notf  B«  I  if  Submisaiain 


•fnvpoBecF' 
lafonn^tiovCalliection  fo-OMB 


Escrtw 


Propos^:  Request  for  Approval  of 
Funds. 
Tousing. 
on  of  the  Isieed  for  the' 
Infoipiatiojr  and  Its  Proposed-  Use: 

3rm  is  used  by  the  mortgagor  to 
requi  st  release  of  ftinds  from  the- 
Escr(  w  Agreement  fbrofisite 


Information  CoHection 


Total  Estimated  Burden  Hours:  18,000. 

Status:  Extension. 

Contact  Kerry  K.  Mulholland,  HUD, 

(202)  708-0283.  Joseph  F.  Lackey.  Jr.. 

OMB,  (202)  395-7316. 
Doted:  February  4. 1994. 

Notice  of  Submission  of  Proposed 
Infbimatioa  Collection  to  OMB 

Pmpoaal:  Appiication  fbr  Fiscal  Year 
1993  Family  Investment  Centers  (FR- 
3398). 


Application 

Annual  Report  . 
Recordkeeping. 


Total  Estimated  Burden- Hours:  20.600. 

Status:  New. 

Contact:  Mann&  Y.  Martin,  HUD,  (202) 

708-3611.  Joseph  F.  Lackey.  Jr..  ONffi, 

(202) 395-7316. 
Dated:  February  4, 1994^ 

[FR  Doc.  94-3622  Filed  2-16-94;  8:45  am] 
BILUNQ  COOE  4t10-ai-M 

[Doeice!  Na  N-«4-37171 

Submission  of  Proposed  InformatlGn 
Collection  to  OMB 

agency:  Office  of  Administsation,  HUD. 
ACTION:  Notice. 

SUMMAflV:  The  proposed,  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Etepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

AODRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposaL  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer.  Office  of  Management  and 


facilitiies>  construction' dianges,  or 
construction  costs  not  paid  A  final- 
endorsement.  HUD  needs  the 
information  to  analyze  the  requested 
amounts  and  to  authorize  approvaL 

Fonn  Number  HUD>-g2464. 

Respondents:  Businesses  or  other  for- 
profit  and  non-profit  institutions. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours^per 
response 


Burden 
hours 


12.000 


1 


1.5 


18.000 


Office :Puh\ic  and  Indian  Housing. 

Descrii  tion  of  the  Need  for  the 
Infot  nation  and  Its  Proposed  Use: 
The  nformation  collection  is  required 
in  cc  nnection  with  the  issuance  of  a 
Notii »  of  Funding  Availability  which 
annc  unces  funding  for  Family 
Invei  tment  Centers.  Under  the 
prog  am.  grants  will  be  provided,  to 
publ  c  housing  agencies  and  Indian 
hous  ing  authorities  to  assist  families 


living  in  public  housing  with  better 
access  to  education  and  job 
opportimities  to  achieve  self- 
sufficiency  and  independence. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  one-time. 

Reporting  Burden: 


Numtief  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


500 
500 


40 
2 
1 


20,000 

.      100 

500 


Budget .  New  Executive  Officfr Building. 
Washl  Lgton,  DC  20503. 

FOR  FU  miER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officei.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Souths  rest,  Washington,  DC  20410, 
teleph  me  (202)  708-0050.  This  ianot  a 
toU-fre  e  number.  Copies  of  the  proposed 
forms  md  other  available  docimients 
submi  ted  to  OMB  may  be  obtained 
from  N  [s.  Weaver. 

SUPPLI  MENTARY  INFORMATION:  The 
Depart  ment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
descri  >ed  below,  to  OMB  for  review,  as 
requir  id  by  the  Paperwork  Reduction 
Act  (4   U.S.C.  chapter  35). 

The  Notice  lists  the  following 
inforn  ation:  (T)  The  title  of  the 
inforniation  collection  proposal;  (2)  the 
office  )f  the  agency  to  collect  the 
infom  ation;  (3)  the  description  of  the 
need  f  )r  the  information  and  its 
propoi  ed  use;  (4)  the  agency  form 
numb<  T,  if  applicable;  (5)  what  members 
of  the  jublic  will  be  affected  by  the 
propol  al;  (6)  how  frequently 
inforn  ation  submissions  will  be 
requir  id;  (7)  an  estimate  of  the  total 
numb  ir  of  hours  needed  to  prepare  the 


information  submission  including 
numbers  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Departm^t. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507:  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  February  4, 1994. 
Kay  Weaver, 

Acting  Director.  IRM  Policy  and  Managenicn t 
Division. 

Notice  of  Submission  of  Proposed 
Infomiatiaii  CoUeetian  to  ONffi 

Proposal:  Real  Estate  Mortgage 
Investment  Conduit  (REMIC)  Notice 
ofGNMA. 

Office:  Government  National  Mortgage 
Association  (GNMA). 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  purpose  of  this  information 
collection  is  to  allow  GNMA's  REMIC 
Program  to  raise  revenue  for  the  U.S. 
Government  through  receipt  of 
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•ma 


guarantee  fiws  oad  to  benefit 
borrawets  using  Federally  instzred  or 


Inforniafion  CoUection 

Recordkeeping  


guaranteed  metrtgages  by  lowering 
financing  costs  far  &cse  mortgages. 

Form  Number:  None. 


Respondents:  Individuals  or 

Households. 
Frequency  ef  Stdmmsion:  Annually. 
RepoitJBg  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
leaponae 


Burden 
hours 


166 

tee 


to 
1 


1,660 
166 


Total  Estimated  Burden  Hours:  \JKB, 

Status:  New. 

Contact  Paul  St.  Laumet,  HI,  HUD  (202) 

708-2884;  Joseph  F.  Ladiey,  Jr.,  0\ffl. 

(202)  395-7316. 

Dated:  Febniaiy  4, 1994. 
(FR  Doc.  94-3»25  Filed  2-16-94: 8:46  am] 
BiLLme  ooec  4310-ot-w 


DEPARTMENT  OF  THE  INTERIOIl 

Fish  and  WUdUfe  Service 

AvailabHity  of  0te  Technical/Agency 
Draft  Recovery  Pian  fbr  the  Pygmy 
Madtom  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUHMMRY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aimounces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  pygmy  madtom. 
This  small  catfish  presently  has  a  very 
fragmented  distribution,  but  the  species 
was  probably  formerly  much  more 
widespread  within  the  Tennessee  River 
system.  The  pygmy  madtom  is  currently 
known  to  inhabit  only  two  short  river 
reaches  within  the  Duck  River. 
Humphreys  County,  Tennessee,  and  the 
Clinci  iliver.  Hancock  County. 
Tennessee.  The  species  has  been  end 
continues  to  be  impacted  by  water 
quality  deterioration.  This  deterioration 
occurred  as  a  result  of  siltation 
(contributed  by  coal  mining  and  poor 
land  use  practices),  other  water 
pollution,  and  impoundments.  The 
Service  solicits  review  and  comments 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  technical/ 
agency  draft  recovery  plan  must  be 
received  on  or  before  April  18, 1994  to 
receive  consideration  by  the  Serv;ice. 
ADOnESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Asheville  Field 
Office.  US.  Fish  and  Wildfife  Service. 
330  Ridgefield  Court.  Asheville.  North 
Carolina  28806.  Written  comments  and 
materials  rep^ding  the  plan  should  be 
addressed  to  the  Field  Supervisor  at  the 


above  address.  Comments  and  materials 
received  are  available  on  request  fbr 
public  inspectLon,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFOfMATIOII  CONTACT: 
Mr.  Richard  Biggins  at  the  address  and 
telephone  number  sbovm  above  (Ext 
228). 

SUPPLEMENTARY  INFORMATK3N: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary-  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  die  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  md  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in 
this  draft  recovery  plan  is  the  pygmy 
madtom  [Noturus  stanauli).  The  area  of 
emphasis  for  recovery  actions  is  the 
Duck  River,  Humphreys  County, 
Tennessee,  and  the  Clinch  River, 
Hancock  County,  Tennessee.  The 
protection  of  existing  populations, 
habitat  restoration,  preservation  of 
genetic  material,  and  public  education 


are  among  the  management  actions 
outlined  in  the  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  Is  sectioD  4(f) 
of  the  Endangered  Species  Act,  16  U.S.C 
1533(f). 

Dated:  February  8, 1994. 

Riduri  G.  Biggaa. 

Acting  Field  Supervisor. 

[FR  Doc.  94-3667  Filed  2-16-94;  t:4S  am] 

BIUMO  CODE  4ai»-6»-M 


Klamatfi  Fishery  Management  Council; 
Meeting 

agency:  Fish  and  WUdUfe  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  PursuMit  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  iGamath  Fishery 
Management  Council,  established  luider 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.].  The  meeting  is 
open  to  the  public. 
DATES:  The  Kl^nath  Fishery 
Management  Council  will  meet  from  6 
p.m.  to  8  p.m.  on  Monday,  March  7, 
1994;  and  from  6  p.m.  to  8  pjn.  on 
Tuesday,  March  8. 1994.  The  Klamath 
Fishery  Management  Council  may  have 
other  meetings  during  this  timeframe 
between  the  hours  of  8  a.m.  and  9  p.m. 
on  Monday.  March  7.  and  Tuesday. 
March  8. 1994.  Details  will  be 
announced  at  the  March  2. 1994 
meeting.. 

PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Inn — Columbia  River.  1401 
North  Hayden  Island  Drive,  Portland, 
Oregon  97217. 

FOR  FURTHBt  INFORMATION  CONTACT: 

Dr.  Ronald  A.  Iverson.  Project  Leader. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  main,  suite  212). 
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Yreka.  California  96097-1006, 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  infonnation  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8,  1987  (52  FR  25639).  The  principal 
agenda  item  will  be  to  continue 
discussion  on  harvest  management 
options  for  California's  Klamath  River- 
origin  fall  Chinook  salmon.  Meetings 
will  be  concurrent  with  the  annoiuiced 
meeting  of  the  Pacific  Fishery 
Management  Coimcil.  "" 

Dated:  February  10, 1994. 
Don  Weathers, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Senice. 
[FR  Doc.  94-3662  Filed  2-16-94;  8:45  am) 

BILUNO  CODE  4310-SS-M 


Klamath  Fishefy  Management  Council; 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  pubhc. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  8 
a.m.  to  4:30  p.m.  on  Tuesday,  March  1, 
1994;  and  from  8  a.m.  to  4:30  p,m.  on 
Wednesday,  March  2. 1994. 
PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Inn,  1929  4th  Street,  Eureka, 
Cahfomia,  95501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson,  Project  Leader. 
U.S.  Fish  and  WildUfe  Service,  P.O.  Box 
1006  (1215  South  Main.  Suite  212), 
Yreka,  California  96097-1006, 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639).  The  principal 
agenda  item  will  be  making 
recommendations  on  a  range  of  options 
for  harvest  of  Klamath  River  origin  fall 
Chinook  salmon  to  the  Pacific  Fishery 
Management  Council  for  the  1994 
Ocean  Salmon  Management  season,  and 
to  the  tribes  and  the  State  of  California 
for  in-river  salmon  management  options 
for  1994  in  the  Klamath  River.  The 


Coi;  ncil  will  also  prepare  a  letter  to  the 
Sec  etary  of  the  Interior,  requesting 
clai  fication  of  Tribal  fishing  rights  in 
the  (lamath  River  Basin,  and  will 
idei  itify  priority  information  needs  for 
bar  'est  management,  for  which  funding 
wil  be  sought. 

D  ited:  February  10, 1994. 
Don  Weathers, 

Acti  ng  Regional  Director.  U.S.  Fish  and 

M'j7i  Uife  Service. 

[FR  3oc.  94-3663  Filed  2-16-94;  8:45  ami  [NV-960-4370-01-241 B] 

BILU  4C  CODE  4310-SS-M 


Annual  Burden  Hours:  886 
Bureau  Clearance  Officer:  (Alternate) 
Marsha  Harley  202-452-5019. 

Dated:  December  8, 1993. 
Hillary  A.  Oden, 

Assistant  Director,  Energy  and  Mineral 

Resources. 

[FR  Doc.  94-3646  Filed  2-16-94;  8:45  am] 

BILLING  CODE  4310-84-M 


Bui  eau  of  Land  Management 
[WC  -61(M140-01-24] 

lnf(  rmation  Collection  Submitted  to 
thejOfflce  of  Management  and  Budget 

Review  Under  the  Paperwork 

luction  Act 

le  proposal  for  the  collection  of 
information  listed  below  has  been 
sul  mitted  to  the  Office  of  Management 
an(  Budget  for  approved  under  the 
pre  L^isions  of  the  Paperwork  Reduction 
Ad  (44  U.S.C.  chapter  35).  Copies  of  the 
pre  losed  information  collection 
rec  lirement  and  related  forms  and 
cxf  lanatory  material  may  be  obtained 
by  :ontacting  the  Bureau's  Clearance 
Off  cer  at  the  phone  number  listed 
bel  )w.  Comments  and  suggestions  on 
the  requirement  should  be  made 
dir  fctly  to  the  Bureau's  Clearance  Office 
an(  to  the  Office  of  Management  and 
Bu  Iget  Paperwork  Reduction  Project 
(IG  34-0074),  Washington,  DC  20503, 
tel(  phone  202-395-7340. 
Tit  e:  Oil  and  Gas  Geothermal  Resources 

I  easing 
OS  \B  Approval  Number:  1004-0074 
Ab  itract:  Respondents  supply 
1  iformation  which  will  be  used  to 
(  etermine  the  highest  qualified  bonus 
I  id  submitted  for  a  competitive  oil 
i  nd  gas  or  geotermal  lease  (Form 
;  000-2)  and  enable  the  Bureau  of  the 
,and  Management  to  complete 
nvironmental  reviews  in  compliance 
nth  the  National  Environmental 
obey  Act  of  1969  (Form  3200-9). 
'  'he  information  supplied  allows  the 
iureau  of  Land  Management  to 
(  etermine  whether  a  bidder  is 
(  ualified  to  hold  a  lease  and  to 
<  onduct  geothermal  resource 
perations  imder  the  terms  of  the 
Mineral  Leasing  Act  of  1920  and  the 
I  ieothermal  Steam  Act  of  1970. 
Bu  reau  Form  Numbers:  3000-2,  320O-9 
Fri  quency:  On  occasion 
De  ichption  of  Respondent:  Individuals, 

mall  businesses,  and  oil  companies 
Es  imated  Completion  Time:  2  hrs 
Ai  nual  Responses:  443 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  of  Land 
Management's  (BLM)  Clearance  Office 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  BLM's  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0042),  Washington,  DC  20503, 
telephone  202-395-7340. 
Title:  Protection,  Management,  and 

Control  of  Wild  Free-Roaming  Horses 

and  Burros,  43  CFR  4700. 
OMB  Approval  Number:  1004-0042. 
Abstract:  Respondents  furnish 

documentation  about  the  following: 

1.  Removal  of  wild  horses  and  burros  - 
from  private  land  (non-form  item). 

2.  QuaUfications  of  applicants  related 
to  adoption  of  1  to  4  wild  horses  or 
burros  (Form  4710-10). 

3.  Qualifications  of  applicants  related 
to  adoption  of  5  or  more  wild 
horses  or  burros  (non-form  item). 

The  request  for  removal  of  animals 
fi-om  private  land  is  necessary  to 
determine  the  need  for  removing  wild 
horses  and  burros  from  these  lands.  The 
documentation  about  adoption  allows 
the  BLM  to  determine  if  an  applicant 
will  be  given  the  opportunity  to  adopt 
wild  horses  or  burros.  Adoption 
applicants  provide  information  about 
their  qualifications  and  capability  to 
provide  humane  care  and  treatment  for 
wild  horses  and  burros  under 
conditions  specified  by  Federal 
regulations.  Applicants  for  adoption  of 
more  than  4  wild  horses  or  burros  are 
requested  to  provide  additional 
information  related  to  their  capability  to 
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provi^  proper  care  for  &e  number  of 

wild  horses  or  burros  requested. 

Bureau  Form  Numbers:  Ajiplication  for 
Adoption  of  Wild  Hor5e(s)  and 
BurMs),  Form  4710-10. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Landowmers  requesting  the  BLM  to 
remove  wild  horses  or  burros  from 
their  property  and  applicants  desiring 
to  adopt  wild  horses  or  burros. 

Estimated  Completion  Time:  .165  hours 
per  response. 

Annual  Response:  32,380. 

Annual  Burden  Ffours:  5,376. 

Bureau  Clearance  Officer:  Marsha  A. 
Harley  202-432-5014. 

Dated:  fanuary  19, 1994. 

).  David  Almand. 

Artijig  Deputy  Asstistant  Director.  Land  and 
Renewable  Resources. 

[FR  Doc.  94-3647  Filed  2-16-94:  8:45  am) 

BILLING  COOE  4310-M-M 


r*Y-04(M)4-411(M>^ 

Notice  Of  AvaiCabitity  of  Enron's  Burty 
Field  Enhance  OH  Reeswery  ProiBCt 
Draft  Environmental  Impact  Statement 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  for  Enron  Buily  Field 
Enhanced  Oil  Recovery  Project.  The 
proposed  project  area  is  located  in 
Sections  18. 19.  20  and  29  of  Township 
28  North,  Range  133  West.  6th  Principal 
Meridian,  Sublette  County,  Wyoming. 
DATES:  Comments  on  the  Draft 
Environmental  Statement  must  be 
postmarked  by  AprU  18,  1994. 
ADDRESSES:  Comments  on  the  Draft 
Environmental  Stateftient  should  be  sent 
to  District  Manager,  Rock  Springs 
District,  Highway  191  North,  P.O.  Box 
1869,  Rock  Springs,  82902,  telephone 
307-382-5350. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Arlan  Hiner,  Area  Manager,  Pinedale 
Resource  Area.  432  E.  Mill  Street,  P.O. 
Box  768,  Pinedale,  Wyoming  82941, 
telephone  307-367-4358. 
PUBLIC  HEARINGS:  No  hearings  are 
presently  planned.  However,  should 
public  demand  warrant,  a  hearing 
would  be  held  by  the  BLM. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyses  two  development  scenarios 
including  a  10  acre  and  20  acre  spacing 
infill  drilling  program  within  Enron's 
existing  Burly  Field.  There  is  potential 
to  convert  approximately  14  of  the  37 
proposed  wells  into  water  injection 


wells  for  enhanced  oil  recoTery. 
Associated  facilities  ioclude  access 
roads,  water  injection  and  oil  gethedng 
and  sales  pipeline  central  tank  betteiy 
and  an  electric  distribution  powerhne. 

Dated:  February  9.  1994. 
David  |.  Waher, 
Acting  State  Director. 
[FR  Doc.  94-3580  Filed  2-16-94:  8:45  ami 
BILLMC  COOE  43ia-23-M 

[MT-M1-03-4f2O-0S;  MM  8158^ 

Cool  Lease  Offering 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  coal  lease  offering  by 

sealed  bid  NDM  81582— The  Coteau 

Properties  Company. 

SUMMARY:  Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
below  in  Mercer  County,  North  Dakota, 
will  be  offered  for  competitive  lease  by 
sealed  bid.  This  offering  is  being  made 
as  a  result  of  an  app>lication  filed  by  The 
Coteau  Properties  Company,  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  T920  (41  Stat. 
437;  30  U.S.C.  181-287),  as  amended. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement  and  hearing  have  been 
completed  in  accordance  with  43  CFR 
part  3420,  subpart  3425.  The  results  of 
these  activities  were  a  finding  of  no 
significant  environmental  impact. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  £air  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 
COAL  OFFERED:  The  coal  resource  to  be 
offered  consists  of  all  recoverable 
reserves  in  the  following  described 
lands  located  approximately  10  miles 
north  of  the  town  of  Beulah: 

T.  145  N..  R.  »6  W..  5th  p.ra.. 

Sec.  6:  Lots  3. 4,  5,  SE'ANW'A; 

Sec.  8:  EVzNEV*.  NWV(.NWV«,  SEV4NWV*. 
SEV«SWV«,  >4EV«SEV*.  SVjSEVW; 

Sec.  18:  EV2. 

Containing  792.900  acres,  Mercer  County, 
North  Dakota. 

The  Beulah  bed,  averaging  12.0  fieet  in 
thickness,  is  the  only  economically 
Hminable  coal  seam  within  the  tract.  The 
tract  contains  an  estimated  9.1  milUon 
short  tons  of  recoverable  lignite.  Coal 


quahty,  as  recnved,  avoag^  6831 BTU/ 
lb.  37.78  percent  nxHsture,  5.9  percent 
ash,  0.8  percent  sulfur,  29.3  percent 
fixed  carbon,  and  27.0  percent  volatile 
matter.  This  coal  bed  is  being  mined  in 
adjoining  tracts  by  The  Coteau 
Properties  Compel^. 
RENTAL  AND  ROYALTY:  A  lease  issued  as 
a  resuh  of  ^s  oQervag  will  {MDvide  for 
payment  of  an  smual  rental  of  $3  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  2JQ 
percent  of  the  value  of  coal  mined.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  43  CFR  348S.2. 
DATE:  Lease  Sale — The  lease  sale  will  be 
held  at  10  a.m.,  Tuesday,  March  22, 
1994.  in  the  Conference  Rewm  on  the 
Sixth  Floor  of  the  Granite  Tower 
Building,  Bvneau  of  Land  Management, 
222  North  32nd  Street,  Billings, 
Montana  59107. 

Bids — Sealed  bids  must  be  submitted 
on  or  before  9:00  a.m.,  Tuesday,  March 
22, 1994,  to  the  cashier.  Bureau  of  Land 
Management,  Montana  State  Office, 
Second  Floor,  Granite  Tower  Building, 
222  North  32nd  Street,  Post  Office  Box 
36800.  BilHngs,  Montana  59107-6800. 
The  bids  should  be  sent  by  certified 
mail,  return  receipt  requested,  or  be 
hand-delivered.  The  cashier  will  issue  a 
receipt  for  each  hand-delivered  bid. 
Bids  received  after  that  time  will  not  be 
considered. 

SUPPLEMENTARY  INFORMATION:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coal  lease  are  available  at 
the  Montana  State  Office.  Casefile 
documents  are  also  available  for  public 
inspection  at  the  Montana  State  Office. 

Dated;  February  7. 1994. 
Francis  B.  Cherry,  fr^ 

Acting  State  Director. 

[FR  Doc.  94-3652  Filed  2-15-94:  8:45  am] 

BILLING  CODE  431»«IMi 


[NV-020-4191-031 

Intent  To  Prepare  Enviiuiiiiieiildl 
Impact  Statement 

AGBICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
for  the  Lone  Tree  Mine  project, 
Humboldt  County,  Nevada;  and  notice 
of  scoping  period  and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(c) . 
of  the  National  EnvirtMsnental  PckHcy 
Act  of  1969,  and  43  CFR  part  3A09,  the 
Bureau  of  Land  Management  (BLM)  will 
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be  directing  the  preparation  of  an  EIS 
for  the  proposed  expansion  of  a  gold 
mine  in  Hiunboldt  County,  Nevada. 
This  EIS  will  be  prepared  by  contract 
and  funded  by  the  proponent,  Santa  Fe 
Pacific.Gold  Corporation.  Public 
meetings  will  be  held  to  identify  issues 
to  be  addressed  in  the  EIS,  and  to 
encourage  public  participation  in  the 
review  process.  Representatives  of  the 
BLM  and  Santa  Fe  Pacific  Gold 
Corporation  will  be  siunmarizing  the 
POO  and  accepting  comments  from  the 
audience.  The  BLM  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis. 

DATES:  Scoping  meetings  will  be  held 
March  8. 1994,  at  the  Humboldt  County 
Library  in  Winnemucca,  Nevada;  and  on 
March  9, 1994,  at  the  Airport  Plaza 
Hotel  on  1981  Terminal  Way,  Reno. 
Nevada.  Both  meetings  will  be  held 
from  7-9  p.m.  each  night.  Written 
comments  on  the  Plan  of  Operations 
and  the  scope  of  the  EIS  will  be  ' 
accepted  until  April  30, 1994.  The  Draft 
EIS  is  expected  to  be  completed  by 
September  of  1994,  at  which  time  the 
dociunent  will  be  made  available  for 
pubUc  review  and  comment. 
ADDRESSES:  Scoping  conunents  may  be 
sent  to:  District  Manager,  705  E.  4th 
Street,  Winnemucca,  NV  89445,  ATTN: 
Gerald  Mortiz,  Project  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz.  70S  E.  4th  Street, 
Winnemucca,  NV  89445,  (702)  623- 
1500. 

SUPPLEMENTARY  INFORMATION:  Santa  Fe 
Pacific  Gold  Corporation  of 
Albuquerque,  New  Mexico  has 
submitted  to  the  Winnemucca  District 
Office  of  the  BLM,  a  POO  for  expansion 
of  their  existing  gold  mine,  the  Lone 
Tree  Mine  (LTM).  The  POO  describes 
proposed  expansion  of  LTM  mining 
operations  in  Humboldt  County, 
approximately  34  miles  east  of 
Winnemucca,  Nevada.  A  total  of 
approximately  55  million  tons  of  ore 
and  370  million  tons  of  barren  (nongold- 
bearing)  rock  may  be  excavated  during 
the  15  year  mine  life.  Total  stirface 
disturbance  for  all  mine  facilities  would 
be  about  2251  acres.  Existing  key 
production  facilities  would  include  the 
mine  pits,  barren  rock  piles,  ore 
crushing,  conveying,  grinding,  and 
oxidation  circuits,  heap  leach  pads  and 
solution  ponds,  gold  extraction  and 
refining  equipment,  and  tailings 
disposed  facihties.  Nonprocessing 
ancillary  facilities  to  support  the  mining 
activities  include  administration, 
laboratory,  warehouse,  maintenance 
shop  buildings,  fuel,  oil,  reagent  and 
water  storage  facilities  and  other  small 
structures  required  for  operations. 


Thii  EIS  will  address  the  issues  of 
geoloj  y,  minerals,  soils,  water 
resoui  ces,  vegetation,  wildlife,  grazing 
manai  ement,  air  quality,  aesthetic 
resouj  ces,  cultural  resources, 
paleoi  itological  resources,  land  use, 
access ,  recreation,  social  and  economic 
valuei  related  to  expansion. 

Fe<Bral,  state,  and  local  agencies  and 
other  ndividuals  or  organizations  who 
may  b  j  interested  in  or  affected  by  the 
BLM'i  decision  on  the  POO  are  invited 
to  par  icipate  in  the  scoping  process. 
The  A  uthorized  Officer  will  respond  to 
publi(  input  and  comment  as  part  of  the 
final  ]  IS.  The  decision  regarding  the 
propc  sal  will  be  recorded  as  a  Record  of 
Decis  on,  which  is  subject  to  appeal 
undei  43  CFR  part  4. 

Dati  d:  February  7, 1994. 
Ron  V  enkor, 
Distrk  t  Manager,  Winnemucca. 

94-3655  Filed  2-1&-94:  8:45  am] 
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WLLNN 


Inter  ar. 


ACTIG^ 


[AZ-0  10-04-4210-05;  AZA-279671 

Reall  f  Action;  Recreation  and  Put)lic 
Purp  ises  (R&PP)  Act  Classification; 
IMohqve  County,  AZ 

agency:  Biueau  of  Land  Management, 
Notice. 


exam  a 

classification : 

the 

the 

PubUt 

U.S. 


SUMM  ^RY:  The  following  public  lands  in 
Moha  ve  County,  Arizona  have  been 
ed  and  found  suitable  for 

for  lease  or  conveyance  to 
Cfiloride  School  District  #11  imder 
p  ovisions  of  the  Recreation  and 
Purposes  Act,  as  amended  (43 
869  et  seq.).  The  Chloride  School 
District  proposes  to  use  the  lands  for  an 
elem  sntary  (kindergarten  through  8th 
grade  s)  school. 

Gila  I  nd  Salt  River  Base  and  Meridian 

Town  ship  25  North,  Range  19  West, 
Sec  10,  W>/iSWV4SWV4. 

Coi  iprising  20.00  acres. 

Th  i  lands  are  not  needed  for  Federal 
purp  )ses.  Lease  or  conveyance  is 
cons  stent  with  current  Bureau  of  Land 
Man  gement  land  use  planning  and 
wou  d  be  in  the  public  interest. 

Tb  B  lease/patent,  when  issued,  will  be 
subj(  ct  to  the  following  terms, 
conations,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Publ  c  Purposes  Act  and  to  all 

appl  cable  regulations  of  the  Secretary 
of  th !  Interior. 

2.  \  right-of-way  for  ditches  and ' 
cana  s  constructed  by  the  authority  of 
the  I  'nited  States. 

3.  Ml  minerals  shall  be  reserved  to 
the  I  'nited  States,  together  with  the 


right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  road  purposes 
granted  to  the  Mohave  County  Board  of 
Supervisors  by  Right-of-Way  No.  AZA- 
27254  for  June  Road  and  7th  Street. 

For  detailed  information  concerning 
this  action,  contact  Bill  Wadsworth  at 
the  office  of  the  Bureau  of  Land 
Management,  Kingman  Resource  Area, 
2475  Beverly  Avenue,  Kingman, 
Arizona,  86401.  (602)  757-3161. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the    . 
date  of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Biueau  of  Land  Management, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(602)  780-8090. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  school. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  school. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  efiiective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  February  10. 1994. 
G.L.  Cheniae, 
District  Manager. 

[FR  Doc.  94-3661  Filed  2-1&-94;  8:45  am] 
MLUNQ  CODE  4310-32-M 

[NM-940-04-4730-12]         ' 

Filing  of  Plats  of  Survey;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
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ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  March  21, 1994. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T30N..R.  8W., 
Accepted  January  20, 1994,  for  Group  912 
NM. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest:  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  bom  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  writh 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
protest  is  filed. 

The  above-hsted  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe.  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated;  February  10, 1994. 

John  P.  Bennett, 

Chief,  Branch  of  Cadastral  Survey/Ceo 
Science. 

iFR  Doc.  94-3654  Filed  2-16-94;  8:45  am] 

BILUNO  CODE  4310-FB-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau'  of  Land  Management 
[OR-«4»-4210-06;  QP4-0e8;  OR-SOSOO) 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  4,921  acres  of  National  Forest 
System  lands  to  protect  the  recreational 
and  visual  resources  of  the  Elk  Wild  and 
Scenic  River  Corridor  in  the  Siskiyou 
National  Forest.  This  notice  closes  the 


lands  for  up  to  two  years  from  mining. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  May 
18, 1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director,  BLM,  P.O.  Box  2965. 
Portland,  Oregon  97208-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffinan,  BLM,  Oregon  State 
Office,  503-280-7162. 
SUPPLEMENTARY  INFORMATION:  On 
January  31, 1994,  the  U.S.  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  imder  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2),  but  not  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Willamette  Meridian 

Siskiyou  National  Forest 

Tracts  of  land  located  within  the  following 
described  townships  and  sections  as  more 
particularly  identified  and  described  below: 
T.  33  S.,  R  13  W., 

Sees.  13  to  24,  inclusive,  sees.  29  and  30. 
T.  33  S.,  R.  14  W., 
Sees.  7, 8, 13, 15, 16, 17,  and  sees.  20  to 
24,  inclusive.  Beginning  at  the  northeast 
comer  of  the  SWV4NEV4  of  Sec.  7,  T.  33 
S.,  R.  14  W.;  Thence  westerly  to  the 
northwest  comer  of  the  SWV4NEV4  of 
Sec.  7;  Thence  southerly  to  the  south 
quarter  comer  of  Sec.  7;  Thence  easterly 
to  the  southeast  comer  of  Sec.  7;  Thence 
southerly  along  the  west  boundary  of 
Sec.  17  to  the  northwest  comer  of  the 
SWV4SWV4  of  Sec.  17;  Thence  easterly  to 
the  southwest  comer  of  the 
E»-^NWV4SWV4  of  Sec.  17;  Thence 
northerly  to  the  northwest  comer  of  the 
E'/iNWV4SWV4  of  See.  17;  Thence 
easterly  to  the  northeast  comer  of  the 
WV2NEV4SWV4  of  Sec.  17;  Thence 
southerly  to  the  southeast  comer  of  the 
Wi/zSEV4SWV,  of  Sec.  17;  Thence 
easterly  along  the  south  boundary  of  Sec 
17  to  the  south  quarter  comer  of  See.  17; 
Thence  southerly  along  the  north-south 
centerline  of  See.  20  to  the  northeasterly 
right-of-way  of  Forest  Service  (FS)  road 
5502  020  as  described  in  Curry  County 
Book  of  Records  1,  pages  308  and  429; 
Thence  easterly  along  said  northeasterly 
right-of-way  line  to  the  east  boundary  of 
Sec.  20,  EXCEPT  that  portion  of  land  in 
the  NEV4  and  northeast  of  the  road  as 
described  in  deed  to  Maude  S.  Kohl,  et 
al.,  recorded  June  20, 1969.  in  Book  11 
page  313  of  Curry  County;  Thence 
northerly  to  the  northeast  corner  of  the 
SEV4NEV4  of  Sec.  20;  Thence 
southeasterly  to  the  summit  of  Pearce 
Peak;  Thence  easterly  along  the  ridge  to 
the  summit  of  Purple  Mountain;  Thence 
southeasterly  along  the  ridge  to  the  east- 
west  centerline  of  Sec.  22;  Thence 
easterly  along  said  centerline  to  the 


northeast  comer  of  the  SWv«  of  Sec.  22; 
Thence  southerly  along  the  north-south 
centerline  of  Sec.  22  to  the  divide 
between  Bald  Mountain  Creek  and  Elk 
River:  Thence  southeasterly  along  said 
divide  to  the  northerly  most  point  of 
Father  Mountain;  Thence  northeasterly 
to  the  east  quarter  comer  of  Sec.  23; 
Thence  northeasterly  to  a  point  in  an 
unnamed  tributary  to  Elk  River  at 
42"'42'15.45"  N.,  124''18'32.56"  W.; 
Thence  northeasterly  to  a  point  in  a 
borrow  pit  and  50  foot  offset  from  FS 
Road  No.  5325  180  at  42"'42'31.08"  N., 
124''18'26.24"  W.;  Thence  easterly  and 
parallel  to  said  FS  road  at  a  50  foot 
northerly  offset  to  a  point  at  42''42'27.22" 
N.,  124''17'47.98"  W.;  Thence 
northeasterly  to  a  point  at  the  end  of  FS 
Road  No.  5325  182  at  42''42'40.41"  N.. 
124«17'22.11''  W.;  Thence  northeasterly 
to  a  point  on  the  divide  between  Panther 
Creek  and  Elk  River  at  42''42'49.13"  N., 
124'>17'07.24"  W.;  Thence  southerly  to 
42'42'44.66"  N.,  124''17'04.49"  W.; 
Thence  southeriy  to  42°42'36.55"  N., 
124*1 704.22"  W.;  Thence  southwesterly 
to  42''42'21.93"  N.,  124''17'13.85"  W.; 
Thence  southeasterly  to  42'42'15.44"  N., 
124''17'09.72"  W.:  Thence  southwesterly 
to  42''42'08.94"  N.,  124'17'11.10"  W.; 
Thence  southerly  to  the  junction  of  the 
West  Fork  and  Main  Fork  of  Panther 
Creek:  Thence  southeasterly  along  the 
thread  of  the  Main  Fork  to  the  junction 
of  the  East  Fork  of  Panther  Creek;  Thence 
northeasterly  to  the  west  sixteenth 
comer  of  Sees.  20  and  29,  T.  33  S.,  R. 
13  W.;  Thence  northeasterly  to  the  north 
quarter  of  Sec.  20;  Thence  northeasterly 
to  a  point  at  the  end  of  a  logging  spur 
on  a  prominent  ridge  at  42''43'03.31"  N.. 
124'15'52.92"  W.;  Thence  following  said 
ridge  and  logging  spur,  southeasterly  to 
a  point  at  a  50  foot  northerly  offset  from 
FS  Road  No.  5544;  Thence  parallel  to 
said  road  at  a  50  foot  northerly  offset  to 
a  point  on  the  ridge  where  the  road  turns 
southeriy  at  42*43'19.14"  N., 
124''15'35.57"  W.;  Thence  southeasteriy  ' 
to  a  point  at  the  end  of  FS  Road  5344  040 
at  42''43'13.04"  N.,  124'>14'36.19"  W.; 
Thence  southeasterly  to  the  south 
quarter  of  See.  15;  Thence  southeasterly 
to  a  point  in  Blackberry  Creek  at 
42''42'37.34"  N.,  124*1341. 38"  W.; 
Thence  southeasterly  following  spur 
ridge  to  divide  between  MeCurdy  Creek 
and  Blackbeny  Creek;  Thence  easterly 
and  northerly  along  ridge  to  a  50  foot 
southerly  offset  from  FS  Road  No.  5325 
starting  at  42'42'07.12"  N.,  124*12'48.52~ 
W.  to  42»42'08.54"  N.,  124''12'38.61"  W. 
to  42'42'16.05"  N.,  124''12'19.62"  W.  to 
42''42'28.23"  N.,  124*12'20.18"  W.  to 
42''42'36.75"  N.,  124'12'27.34"  W.  to 
42"'42'49.14"  N.,  124»12'28.52"  W.; 
Thence  easterly  to  a  point  in  the  south 
fork  of  Elk  River  at  42''42'49.75"  N., 
124*12'09.18"  W.;  Thence  northwesterly 
along  thread  of  South  Fork  of  Elk  River 
to  junction  with  the  Main  and  North 
Forks  of  Elk  Riven  Thence  northwesterly 
to  42''43'07.00"  N.,  124*12'25.16"  W.; 
Thence  northwesteriy  to  42*43'12.68"  N., 
124"12'38.10"  W.;  Thence  northwesteriv 


along  spur  ridge  which  divides  the  North 
Fork  and  Main  Fork  of  the  Elk  River  to 
•  promit<eiM  point  at  42°43'16^3"  N., 
UA'lZAi.&l"  W^  Thence  gonthwesterly 
along  said  ridge  to  a  point  at 
42'43'OL7e"  N..  124n2'59.M"  W4 
Thence  nuithwesteriy  to  the  intersection 
of  a  tributary  to  Bongalow  Creek  and  the 
west  faouadary  of  Sec.  14:  Thenoe 
northerij  aloBg  said  section  line  to  the 
northwest  comer  of  Sec.  14;  Thence 
westerly  along  the  soiitfa  boundary  of 
Sees.  10,  9,  and  8  to  a  point  on  the 
Grassy  Knob  YTtldemess  Boundary; 
Thence  along  the  Grassy  Knob 
Wilderness  Boundary  line  to  a  point  on 
the  east-west  centerline  of  the  NEV4  of 
Sec  7.  T.  33  S..  R.  14  W^  Thence  west 
along  said  east-west  centerline  to  the 
point  of  begoining- 

Tbe  araas  described  aggregate 
approxiinately  4^1  acses  in  Curry 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  tiie  recreational 
and  visual  resources  of  the  Elk  Wild  and 
Scenic  River  Cooidor. 

For  a  period  of  90  days  from  the  date 
of  publication  of  &is  notice,  all  persons 
who  wi^  to  submit  comments, 
suggestions,  or  (Ejections  in  connection 
with  the  proposed  withdrawal  may 
present  their  vie«v8  in  writing  to  the 
State  Diiector  at  the  address  indicated 
abow«. 

Notice  is  faereiby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parses  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  miKt  submit  a 
written  request  to  the  State  Ettrector  at 
the  address  indicated  above  within  90 
days  from  &e  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  bei«l.  a  notice  of  the  time  and 
place  will  be  piUitisfaed  in  the  Federal 
Regiitar  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  vnil  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  imder 
the  discretion  of  the  authorized  ofTicer. 
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D  ited:  February  11. 1994. 
Roll  art  D.  DeViney,  Jr^ 

Act  ng  Chief,  Branch  of  Lands  and  Minerals 
Opt  mtioas. 
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Bui  eau  of  Reclamation 

Nafows  Project.  UMi;  Dnft 
Envlronraentai  Impact  Statement 

AGI NCY:  Bureau  of  Reclamation^ 
Int(  rior. 

ACT  ION:  Notice  of  availability  and  notice 
of  I  uhlic  hearings  on  dcafi 
eni  ironmental  impact  statement  OEIS: 
IN*  -DES-94-07. 


SUI  mARY:  Pursuant  to  section  HJ2t2j(c) 
of  t  le  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
De]  artment  of  the  Interior,  Recianiation, 
haa  prepared  a  draft  environmental 
imsact  statement  (DEIS)  on  the 
pro  )osed  Narrows  Project.  The  DEIS 
des  :ribes  and  presents  &e 
en\  ironmental  eH^ects  of  three 
alt<  matives,  including  no  action,  for  a 
mu  tiple-purpose  water  development 
pro  ect  that  would  provide  water  for 
irri  ^ation  and  munkapal  use  in  iKuth 
Sai  pete  County,  lAah.  A  pubHc  hearing 
wil  be  held,  in  two  sessions,  to  receive 
coi  tments  from  interested  organizations 
anc  individtnOs  on  the  emrlronmental 
im  tacts  of  the  proposal. 
DAI  ES:  A  60-day  public  review  period 
coiimenoes  on  February  17, 1994.  The 
c  hearings  are  scheduled  {or 
esday,  March  30. 1994.  at  7  p.m.. 
ce.  Utah,  and  Thursday.  March  31, 
l4,  at  7  pjn.,  in  Mt.  Pleasant,  Utah. 

ADAaesSES:  The  hearii^s  tvill  be  held  at 
the  following  locations: 

■  March  30. 1994.  at  the  Carbon 
Coi  mty  Courthouse.  185  East  Main 
Str  (et,  Price.  Utah 

*  March31,1994.  at  the  Mt.  Pleasant 
at !  Office.  115  West  Main  Street^  Mt. 
Pie  isant,  Utah 

>  ddresses  for  comments,  requests  to 
tes  ify,  and  further  information:  Copies 
of  1  le  DEIS  may  be  requested  from 
R»  iamation's  Upper  Colorado  Regional 
Off  ce  at  the  following  address: 

Regional  Director.  Bureau  of 
Reclamation,  Attention:  UC-750, 125 
Soi  ith  State  Street.  PC  Box  11568.  Salt 
La  e  aty  UT  84147;  telephone:  (801) 
52- -5580 

(  Opies  of  the  DEIS  are  available  ibr 
ins  lection  at  the  address  above  and  also 
at  ( le  following  locations: 

Office  of  the  Commissioner,  Bureau 
of  Reclamation.  Technical  Liaison 
Dii  ision.  1849  C  Street.  N\V., 


Washington  DC  20240;  telephone:  (202) 
208-4054 

•  Deav«-  Office,  Bureau  of 
Reclamati<Ki,  Library,  room  167, 
Building  67,  Denver  Federal  Center, 
Denver  CO  90225;  telephone:  (303)  236- 
6963 

Libraries:  Copies  will  also  be  available 
for  inspection  at  libraries  in  the  project 
vicinity.    ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Swenson.  Regional  Environmental 
Officer.  Upper  Colorado  "Region; 
telei^one:  (801)  5Z4-5580. 
SUPPtfUHENTARY  INFORMATK3N:  Sanpete 
Water  Conservancy  District  is  proposing 
to  build  a  multiple^pujpose  water 
development  project  that  would  provide 
water  for  irrigation  and  municipal  use. 
Water  from  the  project  would  come 
from  a  transmountain  diversion  from 
upper  Gooseberry  Creek  and  its 
tributaries  which  are  located  in  the 
Price  River  drainage.  Irrigation  water 
shortages  would  be  reduced  from  their 
present  level  of  30  percent  to  19 
percent. 

Three  dtematives.  including  no 
action,  are  considered  in  the  drafi 
statement.  The  two  action  alternatives 
are:  (1)  Reclamation's  Recommended 
Plan,  and  (2)  Smaller  Reservoir  Plan. 
The  Recommended  Plan  would  provide 
to  north  Sanpete  Cotmty  an  average 
annual  supply  of  4.920  acre-feet  of 
supplemental  irrigation  water  for  15.420 
acres  of  presently  iiiigated  farmland  and 
480  acre-fieetof  water  for  municipal  use. 
The  service  area  encompasses  about 
49.000  acres.  The  project  plan  would 
include  construction  of  Narrows  Dam 
and  Reservoir  on  Gooseberry  Creek, 
pipelines  to  dehver  the  water  to  existing 
water  distribution  systems, 
rehabilitation  of  the  existing  Narrows 
Timnel,  and  relocation  of  2.9  miles  of 
State  Road  264.  The  project  would  also 
provide  recreation  opportunities  and 
fish  and  wildlife  improvements.  In 
addition  to  the  two  action  plans  and  the 
No  Action  Plan,  the  DEIS  also  evaluates 
in  less  detail  the  impacts  of  several 
nonvi^le  alternatives. 

The  principal  environmental 
consequences  that  would  resuk  from  the 
two  action  plans  include:  increased  crop 
production,  economic  stability  and 
growth,  expanded  fish  and  wildlife 
resources,  and  recreational 
opportunities. 

Hearing  Process  Information 

Organizations  and  individuals 
vdshing  to  present  statements  at  the 
hearii^  shmJd  contact  the  Bureau  of 
Reclamation,  Upper  Colorado  Region,  at 
the  above  address,  to  announce  their 
intention  to  participate.  Requests  for 


sclieduled  presentations  will  be 
accepted  through  4  p.m.  on  March  21. 
1994. 

Oral  comments  at  the  hearing  will  be 
limited  to  10  minutes.  The  hearing 
officer  may  allow  any  speaker  to 
provide  additional  oral  comments  after 
all  persons  wishing  to  comment  have 
been  heard.  Whenever  possible, 
speakers  will  be  scheduled  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  requests.  Speakers 
not  present  when  called  will  lose  their 
privilege  in  the  scheduled  order  and 
will  be  recalled  at  the  end  of  the 
scheduled  speakers. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  hearing  should  be  received  by 
Reclamation's  Upper  Colorado  Regional 
Office  at  the  above  address  by  April  1 1 . 
1994.  for  inclusion  in  the  hearing 
record. 

Dated:  February  2. 1994. 
James  O.  Malila, 

Acting  Deputy  Commissioner. 

|FR  Doc.  94-3596  Filed  •2-16-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  337-TA-360} 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settiement 
Agreement 

AGENCY:  U.S.  hitemational  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  Microcomputer 
Cable  Company. 

In  the  Matter  of  CERTAIN  DEVICES  FOR 
CONNECTING  COMPUTERS  VIA 
TELEPHONE  LINES 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  wiU 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  10, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 


nonconfidential  dociunents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  hiterested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW..  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  dociunent 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby ).  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  February  10, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-3597  Filed  2-16-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32459] 

Southern  Paci^c  Transportation  Co.— 
Renewal  of  Trackage  Rights 
Exemption— Peninsula  Corridor  Joint 
Powers  Board 

Peninsula  Corridor  Joint  Powers 
Board  (JPB)  has  agreed  to  extend  for  2 
years  its  grant  of  trackage  rights  to 
Southern  Pacific  Transportation 
Company  (SP).  between  Santa  Clara 
Junction  (milepost  44.0)  and  Tamien, 
CA  (milepost  48.7),  a  distance  of 
approximately  4.7  miles.  The  extension 
of  the  trackage  rights  will  be  effective  on 
or  after  March  1. 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 


or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  tmder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
fiUng  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Gary  A. 
Laakso,  Southern  Pacific  Bldg..  One 
Market  Plaza,  room  846.  San  Francisco 
CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  ICC.  653  (1980). 

Decided:  February  10, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

[FR  Doc.  94-3594  Filed  2-16-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  Uie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  pubUshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection;  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 


L 


collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DO] 
Qearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  IX  20503,  and  to 
Mr.  Lewis  Arnold,  OOJ  Clearance 
Officer.  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington.  DC 
20530. 

Exteasion  of  the  Expirattaa  Date  of  a 
CoiTentiy  Appro?ad  CoHection  Without 
Any  riiaiiy  in  the  Sabstance  or  the 
Method  of  CoUectian 

(1)  VICAP  Crime  Analysis  Report. 

(2)  FD-676.  Federal  Bureau  ct 
Investigation. 

(3)  On  Occasion. 

(4)  State  or  local  governments.  This 
form  is  used  for  the  collection  of  data  at 
crime  scenes  (e.g.,  imsolved  murders) 
for  analysis  by  FBI  VICAP  Staff.  Law 
enforcement  agencies  repotting  similar 
pattern  crimes  %nll  be  provided  with 
relevant  information  to  assist  in 
initiating  coordinated  muHi-^ency 
investigations. 

(5)  2,000  annual  respondoits  at  24) 
hours  per  response. 

(6)  4,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(fa). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  February  9, 1994. 
Lewis  Arnaiil, 

Department  Clearance  Officer,  Department  of 
fustice. 

|FR  Doc  M-3S72  Filed  2-16-94;  8:45  am] 
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AnUtfusl  DIvtsion 

Notice  Pursuant  to  fhe  National 
Cooparalive  Researcli  and  Production 
Act  of  1993— tlM  ATM  Forum 

Notice  is  hereby  given  that,  on 
November  18, 1993,  pursuant  to  Section 
6(a]  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"),  the 
ATM  Forum  (the  "ATM  Forum")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 


the  ic  intities  of  the  new  members  of 
ATM  ='orum  are:  Bel  Fuse  Inc,  Jersey 
Gty,  4J:  Broadband  Technologies  Inc. 
Resea  rch  Triangle  Park,  NC;  Graphics 
Comr  lunication  Laboratories,  Tokyo, 
Japan  and  Sony  Corporation.  Tokyo. 
Japan 

No  sther  changes  have  been  made  in 
eithei  the  membership  or  planned 
activi  y  of  the  group  research  project. 
Mem]  lership  in  this  group  research 
proje<  t  remains  open,  and  the  ATM 
Form  I  intends  to  file  additional  written 
notifi  :ations  disclosing  all  changes  in 
memi  ership. 

On  i\pril  19, 1993,  ATM  filed  its 
origii  il  notification  pursuant  to  Section 
6(a)  0  the  Act.  The  Department  of 
Justic  i  published  a  notice  in  the  Federal 
Regis  er  pursuant  to  Sectiim  6(b)  of  the 
Act  01 1  June  2, 1993  (56  FR  31415). 

TIm  last  notification  was  filed  with 
the  D  paitment  on  August  20, 1993.  A 
notic(  was  published  in  the  Federal 
Regis  er  pursuant  to  Section  6(b)  of  the 
Act  a  I  December  2, 1993  (58  FR  63586). 
jMcpl  ILWidmar, 

Direct  tr  of  Operations.  Antitrust  Division. 
IFR  Di  c.  94-3657  Filed  2-16-94;  8:45  amj 
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Coopiratival 


I  Pursuant  to  ttM  National 

I  Wesoarch  and  Production 
Act  ot  1993 — Microelectronics  and 
Com(  u«Br  Technology  Corporation 

Not  ice  is  hereby  given  that,  on 
Novel  iber  12, 1993,  pursuant  to  Section 
6(a)  o  the  National  Cooperative 
Resea  xh  and  Production  Act  of  1993, 

.  >.C.  4301  et  seq.  ('.the  Act"), 
Micrc  electronics  and  Computer 
Techi  ology  Corporation  ("MCC")  has 

'  vritten  notifications 
simul  taneously  with  the  Attorney 
Genei  al  and  the  Federal  Trade 
Comx  lission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  lor  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitr  ist  plaintifEs  to  actual  damages 
undei  specified  circumstances. 
Speci  ically,  the  dianges  are  as  follows: 

(1)  C«  idian  Corporation,  Bloomington, 
MN,  I  nd  Parmnex  Systems  Corporation, 
Salt  L  ake  City,  UT,  have  agreed  to 
becon  le  participants  in  MCC's  Adaptive 
Beam  Farming  Technology  Study;  and 

(2)  Raprtheoo  Company,  Lexington,  MA, 
has  aneed  to  become  a  participant  in 
MCC'  i  Mixed  Signal  Open  Systems 
Proje(  I. 

On  3ecember  21, 1984.  MCC  filed  its 
origic  al  notification  pursuant  to  Section 
6(a)  a|  the  Act  The  Department  of 
Justic  3  published  a  notice  in  the  Federal 
Regis  er  pursuant  to  Section  6(b)  of  the 
Act  o  I  January  17, 1985  (50  FR  2633). 


The  last  notification  was  filed  with 
the  Dquutment  on  September  15, 1993. 
A  notice  was  published  in  the  Federal 
Regiater  pursuant  to  Section  6(b)  of  the 
Act  on  October  28, 1993  (58  FR  58019). 
Joseph  RWidaiar. 

Director  ofOpentioas,  AMiOtrast  DMsiou. 
[FR  Doc.  94-3658  Filed  2-16-04;  8:45  am] 
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Notice  Pureuant  to  the  National 
Cooperative  Reeeareh  and  Production 
Act  of  1993-Mortaage  Loss 
Prevention  Foruai 

Notice  is  hereby  given  that,  on 
November  15, 1993,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  AcfO,  the 
Mortgage  Loss  Prevention  Forum  (the 
"Forum")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  aerial  Hanmgoc 
under  specified  circumstances. 
Specifically,  the  identity  of  the  new 
member  of  the  Forum  is:  PMI  Mortgage 
Insurance  Co.,  San  Francisco.  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  profect 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  rhftngag  in 
membership. 

On  September  20, 1993.  the  Forum 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubhshed  a  notice  in  the 
Federal  Register  pursuaiU  to  Section 
6(b)  of  the  Act  on  October  29. 1993  (56 
FR  58180). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-3659  Filed  2-16-94;  8:45  am] 
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Notice  Pursuant  to  the  National 
Coopesadve  Research  and  Production 
Act  o(1993-Open  Sottwaie 
Foundation,  Inc. 

Notice  is  hereby  given  that,  on 
November  19. 1993.  pursuant  to  Section 
6(a)  of  the  Naticyoal  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C  4301  etseq.  ("the  Act").  Open 
Software  Foundation,  Inc.  ("OSF")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 


Commission  disclosing  changes  in  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  id«itities  of  the  new,  non-voting 
members  of  OSF  are  as  follows: 
C^rumman  Data  Syst«ns.  Hemdon,  VA; 
NASA/Langley  Research  Center, 
Hampton,  VA;  Ohio  State  University, 
Colimibus.  OH;  Herbert  H.  Lehman 
College,  Bronx,  NY;  Laboratoire  de 
I'Accelerateur  Lineaire,  Orsay,  France; 
Foimdation  of  Research  and  Technology 
Hellas.  ICS.  Herakho,  Greece;  Battelle 
Pacific  Northwest  Laboratory.  Richland, 
WA;  Harvard  University,  Cambridge, 
MA;  3M  Company,  St.  Paul,  MN;  Centre 
for  Development  of  Telematics,  New 
Delhi,  India;  University  of  Waikato, 
Hamilton,  New  Zealand:  Griffith 
University,  Nathan,  Australia;  Flinders 
University  of  South  Australia.  Adelaide, 
Australia;  Edith  Cowan  University, 
Churchlands,  Australia;  Australian 
National  University.  Canberra, 
Australia;  Michigan  Department  of 
Transportation,  Lansing,  MI;  Open 
Systems  Associates.  Inc.,  Reston.  VA; 
Intellisoft  Corporation.  Acton,  MA; 
Duetsche  Bimdespost  'I'elekom,  Bonne, 
Germany;  S)rcomore,  S.A..  Paris  La 
Defense,  France;  University  of 
Melbourne,  Parkville.  Victoria. 
Australia;  University  of  Western 
Sydney,  MacArthur,  Cambelltown, 
NSW,  Australia;  University  of  New 
South  Wales,  Kensington.  NSW, 
Australia;  Aggregate  Computing,  Inc., 
Minneapolis,  MN;  Montran  Corporation, 
New  York,  NY;  Information 
Communication  Institute  of  Singapore, 
Singapore  Telecommunications. 
Singapore;  Wells  Fargo  Bank.  San 
Francisco,  CA;  Atrium  Technologies, 
Inc.,  Austin,  TX;  Fachhochschule 
Wiesbaden,  Wiesbaden,  Germany; 
Template  Software,  Inc.,  Hemdon,  VA; 
and  Freie  Universitat  Berlin,  Berlin, 
Germany.  No  new  voting  members  have 
been  added  as  of  this  filing. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8, 1988,  OSF  and  the  Open 
Software  Foimdation  Institute,  Inc.  (Uie 
"Institute")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  pubhshed  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  September  7, 
1988.  (53  FR  34594). 


The  last  notification  vras  filed  with 
the  Department  on  August  2, 1993.  A 
notice  was  pubhshed  in  the  Federal 
Register  piu^uant  to  Section  6(b)  of  the 
Act  on  September  2, 1993  (58  FR 
46652). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  DiviaioiL 
(FR  Doc  94-3660  Filed  2-16-94;  6:45  am] 

BLLMQ  COOE  441iMn-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Ail  Kerns  Consumer  Price  Index  for  Alt 
Urt>an  Consumers;  U.S.  City  Average 

Pursuant  to  Section  604(c)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act,  which  was  added  to  the 
Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984,  and  the  delegation  of  the 
Secretary  of  Transportation's 
responsibilities  under  that  Act  to  the 
Administrator  of  the  Federal  Highway 
Administration  (49  CFR,  501.2(0),  the 
Secretary  of  Labor  has  certified  to  the 
Administrator  and  published  this  notice 
in  the  Federal  Regiker  that  the  United 
States  City  Average  All  Items  Consumer 
Price  Index  for  All  Urban  Consimiers 
(1967=100)  increased  39.1  percent  from 
its  1984  base  period  annual  average  of 
311.1  to  its  1993  annual  average  of 
432.7. 

Signed  at  Washington,  DC.  on  the  31st  day 
of  January  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

(FR  Doc.  94-3619  Filed  2-16-94;  8:45  am] 

BILUNQ  COOE  451IM4-M 


PrWacy  Act  of  1974;  Amendment  of  the 
Systems  of  Records  Notice;  Hexiptoce 
Programs 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Amendment  of  Privacy  Act 
systems  of  records  notice. 

summary:  The  Department  of  Labor 
hereby  amends  its  current  Privacy  Act 
systems  of  records  notice  to  give  notice 
of  the  creation  of  flexible  workplace 
pilot  projects.  These  projects  will  mean 
that,  for  short  periods  of  time, 
participating  employees  will  take  copies 
of  agency  records  to  ahemative 
worksites,  including  thefr  homes  or 
satellite  offices,  because  they  will  be 
working  at  these  locations.  However,  all 
appropriate  safeguards  vdll  be  taken  by 
these  employees  so  that  the  records  will 
be  safe,  lliis  amendment  will  occur  by 
adding  a  new  category  to  the  General 
Prefatory  Statement  within  the  notice. 


EFFECTWC  DATE:  February  1 7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller,  Co-Counsel  for 
Administrative  Law,  Office  of  the 
SoUcitor,  telephone  (20^  219-8186. 

SUPPLEMENTARY  INFORMATION:  In  1993 
the  Secretary  of  Labor  authorized 
flexible  workplace  pilot  prefects  for 
Department  of  Labor  employees. 
Flexiplace  is  a  voluntary  program  whidi 
allows  employees  to  wotk  at  home  or  at 
geographically  convenient  satellite 
offices  for  part  of  the  workweek  with 
equipment  provided  by  the  Department. 

Section  (e)(4)(A)  of  the  Privacy  Act  (5 
U.S.C.  552a(e)(4)(A))  requires,  in  part, 
that  each  agency  publish  in  the  Federal 
Register  the  location  for  each  of  its 
systems  of  records.  Since  employees  in 
the  Flexiplace  Pilot  Programs  will  be 
taking  copies  of  Departmental  recwds  to 
these  additional  locations,  the  category 
for  SYSTEM  LOCATION,  for  every 
system,  must  be  amended  to  reflect  the 
additional  locations  made  possible  by 
the  flexiplace  pilot  programs.  The 
Department's  ciurent  Privacy  Act 
Systems  of  Records  Notice  was 
published  on  September  23, 1993  at  58 
FR  49548.  This  amendment  will  be 
accomplished  by  adding  a  new 
paragraph  to  the  existing  General 
Prefatory  Statement  which  appears  in 
that  notice.  The  General  Prefatory 
Statement  contains  provisions  that 
apply  to  and  are  incorporated  by 
reference  into  all  the  Department's 
systems  of  records  under  the  Privacy 
Act. 

Amendment  to  Privacy  Ad  Systems  of 
Records  Notice 

The  Department  hereby  amends  its 
September  23, 1993  Privacy  Act 
Systems  of  Records  Notice,  58  FR 
49548.  by  adding  the  following  text  to 
the  current  General  Prefatory  Statement 
which  Statement  begins  at  page  49554 
of  Volume  58  of  the  Federal  Register. 

System  Location — Flexiplace  Pilot 
Programs 

This  paragraph  applies  to  and  is 
incorporated  by  reference  into  all  of  the 
Department's  systems  of  records  imder 
the  Privacy  Act,  within  the  category 
entiUed,  SYSTEM  LOCA^nON: 

Pursuant  to  the  Department  of  LalxH-'s 
Flexiplace  Pilot  Programs,  copies  of 
records  may  be  temporarily  located  at 
alternative  worksites,  including 
employees'  homes  or  at  geographically 
convenient  satellite  offices  for  part  of 
the  workweek.  All  appropriate 
safeguards  will  be  taken  at  these  sites. 
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Signed  at  Washington,  DC  this  10th  day  of 
February  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 
(FR  Doc.  94-3623  Filed  2-16-94;  8:45  am) 

BILUNO  C006  4S10-23-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance; 
Steward,  Inc.,  et  al 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  section  250(a]  of 
Subchapter  D,  Chapter  2.  Title  11.  of  the 


Petitioner  (union/woTl<er3/firm) 


Steward,  Inc.  (Co.) 

Procter  Gamt)ie  Manufacturing  Co. 
(lOCW). 

The  Strolle  Corp.  (Wkrs.) 

Hubbell.  Inc.  (Wkrs.) 

Alcatel  Data  Networks  (Wkrs.) 

Parkway  Fabricators  (Wkrs.)  

Metacomet  Manufacturing  Co.,  Inc. 
(Wkrs.). 


Locati)n 


Chattanoog  i, 
Quincy,  MA 


01! 


Ptioenix, 
Fogelsviile, 
Mt.  Laurel, 


South  Amb^,  NJ 
Fall  River,  f  lA 
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'  rade  Act  of  1974,  as  amended,  are 
i  lentified  in  the  Appendix  to  this 
I  otice.  Upon  notice  from  a  CJovemor 
t  lat  a  NAFTA-TAA  petition  has  been 
I  jceived,  the  Director  of  the  Office  of 

rade  Adjustment  Assistance  (OTAA), 
^ployment  and  Training 
J  dministration  (ETA),  Department  of 
I  abor  (DOL),  announces  the  filing  of  the 
I  etition  and  takes  actions  pursuant  to 
I  aragraphs  (c)  and  (e)  of  Section  250  of 
t|ie  Trade  Act. 

The  purpose  of  the  Governor's  actions 
iid  the  Labor  Department's 
i  lyestigations  are  to  determine  whether 
t  le  workers  separated  bom  employment 
£  fter  December  8, 1993  (date  of 
€  lactment  of  Pub.  L.  103-182)  are 
€  ligible  to  apply  for  NAFTA-'TAA  under 
s  Libchapter  D  of  the  Trade  Act  because 
(  f  increased  imports  bom  or  the  shift  in 
I  reduction  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
Rowing  a  substantial  interest  in  the 

Appendix 


subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  February  28, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  February  28, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA.  ETA,  DOL.  Room 
C-4318,  200  Constitution  Avenue,  NW., 
-Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  7th  day  of 
February,  1994. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adiustment 
Assistance. 


.IN 


'A 

IIJ  . 


Date  re- 
ceived 


01/31/94 
01/31/94 

01/28/94 
02/02/94 
02/02/94 

02/02/94 

02/03/94 


Date  of  peti- 
tion 


01/27/94 
01/24/94 

01/25/94 
01/25/94 
01/19/94 

02/02/94 

02/03/94 


Petition  No. 


NAFTA-00010 
NAFTA-00011 

NAFTA-00012 
NAFTA-00C13 
NAFTA-00014 

NAFTA-KHX)15 

NAFTA-00016 


Articles  produced 


Ferrite  Components. 

Bar  Soap  and  Industrial  Chemi- 
cals. 

Wood,  Western  Pine  Cuttings. 

Electrical  Weat^erproof  Products. 

Printed  Circuit  Board  Assemljly/ 
Testing. 

Rubber  Goods,  Survival  &  Skin 
diving  Suits. 

Belts  and  Related  Trim. 


[FR  Doc.  94-3624  Filed  2-16-94;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-20; 
Application  Number  D-6700] 

Class  Exemption  Relating  to  Certain 
Employee  Benefit  Plan  Foreign 
Exchange  Transactions 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Class  Exemption. 

SUMMARY:  This  docuiment  contains  a 
final  exemption  from  certain  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act]  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986  (the  Code).  The  class  exemption 
permits  the  purchase  and  sale  of  foreign 
currencies  between  an  employee  benefit 
plan  and  a  bank  or  a  broker-dealer  or  an 


affiliate  thereof  which  is  a  party  in 
iterest  with  respect  to  such  plan. 
The  exemption  affects  participemts 

I  nd  beneficiaries  of  employee  benefit 
ilans  involved  in  such  transactions,  as 
rell  as  banks  and  broker-dealers  and 
leir  affiliates  which  act  as  dealers  in 
sreign  exchange. 

FFECnVE  DATE:  Section  1(a)  of  PTE  94- 
0  is  effective  for  transactions  occurring 
rom  January  1, 1975  to  Jime  18. 1991. 
lection  1(b)  of  PTE  94-20  is  effective  for 

I  ransactions  occurring  on  or  after  June 
8. 1991. 

OR  FURTHER  INFORMATION  CONTACT:  Ms. 
yssa  Hall,  Pension  and  Welfare 
lenefits  Administration.  Office  of 
Ixemption  Determinations,  U.S. 
Jepartment  of  Labor,  Washington,  DC 
0210,  (202)  219-«971  (not  a  toll-free 

1  lumber)  or  Susan  Rees,  Plan  Benefits 

1  iectirity  Division,  Office  of  the 

J  lolicitor.  (202)  219-9141  (not  a  toll-free 

1  lumber). 

I  UPPLEMENTARY  INFORMATION:  Exemptive 
elief  for  the  transactions  described 
lerein,  as  well  as  for  other  transactions 


not  covered  by  the  proposed  exemption, 
was  requested  in  an  application  dated 
July  18, 1984  (Application  No.  I>-5700) 
submitted  by  the  American  Bankers 
Association  (ABA)  pursuant  to  secti(>n 
408(a)  of  ERISA  and  in  accordance  with 
the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR  18471,  April  28, 
1975). 

In  a  letter  to  the  ABA  dated  December 
28, 1984,  the  Department  of  Labor  (the 
Department)  tentatively  denied  the 
application.  By  letter  dated  Jime  21, 
1985,  the  ABA  modified  its  appUcation 
in  response  to  the  Department's 
tentative  denial,  explaining  that  it  was 
no  longer  seeking  exemptive  relief  for 
foreign  exchange  transactions  between 
banks  and  plans  where  the  banks  or 
their  affiliates  have  investment 
management  discretion  over  the  plan 
assets  involved  in  the  transactions.  On 
September  15, 1986,  the  Department 
published  a  notice  in  the  Federal 
Register  (51  FR  32695),  requesting 
additional  information  from  the  public 
on  various  issues  being  considered  by 


the  Department  in  deciding  whether  to 
propose  a  foreign  exchange  class 
exemption  in  response  to  the  ABA 
application.  The  comment  period  raided 
on  February  24, 1987.  Seventeen 
substantive  responses  to  the  solicitation 
of  coi^nents  were  received.  ■ 

On  March  20. 1991,  the  Department 
published  a  notice  in  the  Federal 
Register  (56  FR  11757)  of  the  pendency 
of  a  proposed  class  exemption  from  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  from  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  by  reason  of  certain 
transactions  described  in  section 
4975(c)(1)  (A)  through  (D)  of  the  Code. 
The  notice  of  pendency  invited  all 
interested  persons  to  submit  written 
comments  concerning  the  proposed 
class  exemption  by  May  20, 1991.  The 
Department  received  nine  public 
comments  requesting,  among  other 
things,  that  the  Department  broaden  the 
scope  of  the  exemption  to  provide  relief 
for  transactions  entered  into  pursuant  to 
standing  instructions.  In  view  of  those 
comments,  the  Department  published  a 
notice  of  public  hearing  in  the  Federal 
Register  (56  FR  46806  (September  16. 
1991)).  The  hearing  was  held  on  October 
3. 1991.  Upon  consideration  of  all  of  the 
comments  received  and  testim<Miy. 
offered  at  the  public  hearing,  the 
Department  has  determined  to  grant  the 
proposed  class  exemption,  subject  to 
certain  modifications.  These 
modifications  and  the  major  comments 
are  discussed  below. 

Discussion  of  the  Comments 

The  proposed  exemption  provided 
retroactive  and  prospective  relief  from 
section  406(a)(1)  (A)  through  (D)  of  the 
Act  and  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  for  foreign  exchange 
transactions  between  a  party  in  interest 
bank  or  affiliate  thereof  and  an 
employee  benefit  plan. 

One  commentator  urged  the 
Department  to  expand  the  final 
exemption  to  permit  broker-dealers  who 
are  registered  under  the  Securities  Act 
of  1934  (1934  Act)  and  their  affiliates  to 
engage  in  foreign  exchange  transactions 
with  plans.  According  to  this 
commentator,  the  same  reasons  for 
granting  the  exemption  to  banks  apply 
with  equal  force  to  broker-dealers  and 
their  affiliates.  Broker-dealers  act  as 
custodians  and  provide  other  services  to 
plans  which  cause  them  to  be  parties  in 
interest  as  defined  in  section  3(14)  of 
the  Act.  In  addition,  broker-dealers  may 
also  participate  in  foreign  exchange 


<  For  a  discussion  of  those  comments,  see  the 
proposed  exemption  at  56  FR  117B1  (March  20, 
1991). 


transactions.  Accordingly,  absent  the 
availability  of  an  exemption,  many 
major  money  market  broker-dealers  and 
their  affiliates  might  not  be  able  to  deal 
with  plans  with  respect  to  foreign 
exchange  transactions.  The 
commentator  also  asserts  that  in  order 
for  the  "general"  arm's  length  test 
contained  in  the  exemption  to  woric 
effectively,  the  exemption  must  include 
significant  participants  in  the  foreign 
exchange  market.  Finally,  the 
commentator  notes  that  broker-dealers 
which  are  registered  under  the  1934  Act 
are  subject  to  extensive  regulatory 
control  consisting  of  a  panoply  of 
federal,  self-r^ulatory  c»ganization  and 
state  regulations  and  supervisory 
structures.  The  Department  has 
considered  this  comment  and 
determined  that  it  would  be  appropriate 
to  include  broker-dealers  which  are 
registered  imder  the  1934  Act  and  their 
affiliates  within  the  scope  of  relief 
provided  by  the  final  class  exemption. 
Accordingly,  the  final  exemption  has 
been  modified  in  this  regard. 

One  commentator  requested  that  the 
exemption  be  expanded  to  provide  relief 
for  individual  retirement  accounts 
(IRAs)  and  Keogh  plans  which  are  not 
employee  benefit  plans  covered  by  title 
I  of  the  Act.  2  The  Department  does  not 
believe  that  a  sufficient  showing  has 
been  made  regarding  the  demand  for 
exemptive  relief  for  non-title  I  IRAs  and 
Keogh  Plans.  Therefore,  the  Department 
is  unable  to  conclude  that  the  final 
exemption  should  be  expanded  as 
requested. 

The  proposed  exemption  contained  a 
condition  requiring  that  the  bank 
maintain  written  policies  and 


J  29  CFR  2510.3-2(d)  explains  that  IRAs 
described  in  section  408(a)  of  the  Code  will  not  be 
considered  pension  plans  subject  to  title  I  of  ERISA, 
provided  that:  (1)  no  contributions  to  the  plan  are 
made  by  the  employer  or  employee  association;  (2) 
participation  is  completely  voluntary  for  employees 
or  members:  (3)  the  sole  involvement  of  the 
employer  or  employee  organization  Is  without 
endorsement  to  permit  the  sponsor  to  publicize  the 
program,  to  collect  contributions  on  behalf  of  the 
sponsor  through  payroll  deductions  or  dues 
checkoffs  and  to  remit  them  to  the  sponsor  and  (4) 
the  employer  or  employee  or^nization  receives  no 
consideration  in  the  form  of  cash  or  otherwise, 
other  than  rsaaonable  compensation  for  services 
actually  rendered  in  connection  with  payroll 
deductions  or  dues  checkoffs. 

29  CFR  2S10.3-3(b)  explains  that  for  purposes  of 
title  I  of  ERISA,  "employee  benefit  plan"  shall  not 
include  a  Keogh  Plan  under  which  no  employees 
are  covered  under  the  plan.  In  this  regard.  29  CFR 
2S10.3-3(c)  states  that  for  purposes  of  the  above 
referenced  section:  (1)  an  individual  and  his  or  her 
spouse  shall  not  be  deemed  to  be  employees  with 
respect  to  a  trade  or  business,  wtiether  incorporated 
or  unincorporated,  which  is  wholly  owned  by  the 
individual  or  by  the  individual  and  bis  or  her 
spouse:  and  (2)  a  partner  in  a  partnership  and  his 
or  her  spouse  shall  not  be  deenud  to  be  employees 
with  respect  to  the  partnership. 


procedures  regarding  the  hnnWling  of 
foreign  exchange  transactions  with 
plans  which  assure  that  the  person 
acting  for  the  bank  knows  that  he  or  she 
is  dealing  with  a  plan. 

One  coDunentator  expressed  concern 
that  requiring  the  person  acting  for  the 
bank  to  know  that  he  or  she  is  dealing 
with  an  ERISA  plan  will  require  the 
institution  of  new  procedures  at  foreign 
exchange  desks  which  will  increase  the 
cost  of  transacticHis  for  ERISA  plans. 
The  commentator  stated  that  it  treats  all 
client  transactions  in  a  uniform  manner. 
Finally,  the  commentator  stated  that  it 
does  not  believe  that  the  condition  will 
achieve  beneficial  results  for  plan 
transacticms  at  its  faciUty. 

While  the  commentator  states  that  all 
client  transactions  at  its  facility  are 
treated  in  a  uniform  manner,  the 
Department  notes  that  purchases  and 
sales  of  foreign  currency  between  an 
employee  benefit  plan  and  a  party  in 
interest  bank  or  lHt)ker-dealer  are 
prohibited  in  the  absence  of  exemptive 
relief.  The  piupose  of  the  above-noted 
condition  is  to  put  persons  who  act  for 
the  bank  or  brt^er-dealer  on  notice  that 
they  are  dealing  with  a  plan  in  order 
that  any  additional  steps  or  procedures 
that  are  necessary  to  comply  with  the 
conditions  of  the  exemption  may  be 
implemented.  The  Department  believes 
that  the  identification  of  the  client  as  a 
plan  will  help  assure  compliance  with 
the  conditions  of  the  exemption. 
Accordingly,  the  Department  has 
determined  not  to  revise  the  final 
exemption  in  this  regard. 

Section  111(c)(6)  of  the  proposed 
exemption  required  the  issuance  of  a 
written  confirmation  statement  for  each 
covered  transaction.  The  proposal 
required  that  the  confirmation  statement 
disclose  the  amount  of  U.S.  dollars 
purchased  or  sold.  A  commentator 
noted  that  U.S.  dollars  are  not  involved 
in  every  foreign  currency  transaction.  In 
response  to  this  comment,  the 
Department  has  modified  section 
111(c)(6)  to  require  disclosure  of  the 
currencies  purchased  and  sold  purstiant 
to  the  final  exemption. 

The  proposed  exemption  included  a 
recordkeeping  requirement  which 
provided  that  the  bank,  broker-dealer  or 
affiliate  must  maintain  within  territories 
under  the  jurisdiction  of  the  United 
States  Government,  the  records 
necessary  to  determine  whether  the 
applicable  conditions  of  the  exemption 
have  been  met.  Several  commentators 
objected  to  the  requirement  that  records 
be  maintained  within  territories  tmder 
the  jurisdiction  of  the  U.S.  Government 
In  this  regard,  they  represented  that  this 
requirement  creates  difficulties  for  those 
banks  who  maintain  foreign  exchange 
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trading  des(s  in  a  country  or  countries 
other  than  the  United  States.  In 
addition,  one  commenter  suggested  that 
the  recordkeeping  requirement  may 
result  in  higher  costs  to  plans  involved 
in  foreign  exchange  transactions. 

The  ABA  suggested  that  the 
recordkeeping  requirement  should 
permit  the  required  records  to  be 
maintained  on  a  computer  system 
located  at  a  foreign  facility  which  would 
be  accessible  in  the  United  States.  These 
systems  could  print  out  any  information 
requested  and  produce  a  hard  copy  to 
anyone  who  is  authorized  to  have  such 
information.  These  systems  would 
contain  all  the  bank's  foreign  exchange 
transactions  on  a  daily  basis  for 
employee  benefit  plans  as  well  as  other 
entities.  In  this  way,  all  information 
needed  to  test  for  compliance  would  be 
available  in  the  United  States.  Other 
commenters  suggested  that 
requirements  similar  to  those  provided 
in  the  regulations  under  section  404(b) 
of  the  Act  regarding  the  maintenance  of 
the  indicia  of  ownership  of  plan  assets 
should  be  adopted.  Specifically,  they 
requested  that  the  exemption  permit  the 
required  records  to  be  maintained  at 
foreign  locations  described  imder  the 
section  404(b)  regulations. 

The  Department  notes  that  the 
purpose  of  the  record  maintenance 
requirement  is  to  ensure  that  the 
persons  described  in  paragraph  Ill(e)  of 
the  exemption  will  have  access  to  bank, 
broker-dealer  or  affiliate  records 
involving  covered  foreign  exchange 
transactions.  The  E)epartment  is  unable 
to  determine  how  the  alternatives  for 
holding  securities,  which  are  described 
in  the  regulations  under  section  404(b) 
of  the  Act,  would  operate  in  the  context 
of  a  record  maintenance  requirement.  If 
the  records  were  maintained  outside  of 
the  jurisdiction  of  the  United  States 
Government  and  became  imavailable  for 
reasons  beyond  the  control  of  the  bank, 
broker-dealer  or  affiUate,  there  would  be 
no  comparable  records  available  for 
determining  compliance  with  the  terms 
of  this  exemption.  Accordingly,  the 
Department  is  not  persuaded  that  the 
conditions  described  in  the  regulations 
under  section  4G4(b)  of  the  Act  would 
be  appropriate  with  respect  to  the 
record  maintenance  requirement. 

The  Department  has  considered  the 
ABA's  suggestion  to  modify  the  final 
exemption  to  include  records  which  are 
maintained  on  a  foreign  computer 
system  that  could  be  accessed  in  the 
United  States.  We  note,  however,  that 
the  ABA  is  unable  to  represent  thfit  such 
records  could  always  be  accessed  on  a 
foreign  computer  system  without  the 
risk  of  restriction  by  a  foreign 
government.  Accordingly,  the 


Federal  Register  /  Vol.   >9,  No.  33  /  Thursday.  February  17.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  33  /  Thursday,  February  17,  1994  /  Notices  8025 


Dep  rtment  is  unable  to  conclude  that 
the   inal  exemption  should  be  modified 
to  ii  elude  this  method  of 
recordkeeping. 

Tl  e  ABA,  as  well  as  a  number  of 
othe  r  commentators,  requested  that  the 
Dep  irtment  expand  the  proposed 
exei  iption  to  include  retroactive  and 
pros  lective  relief  for  foreign  exchange 
tran  actions  entered  into  pursuant  to  a 
Stan  ling  authorization,  hereinafter 
"sta  iding  instruction."  Similarly,  many 
of  tl  ose  commenters  also  requested  that 
the  )epartment  amend  the  definition  of 
the  erm  "directed  transaction"  by 
moc  ifying  the  requirement  that  the 
ind«  pendent  plan  fiduciary  effect  the 
fore  gn  exchange  transaction  at  a 
spe<  ific  exchange  rate. 

T  le  commentators  represent  that  the 
util:  zation  of  a  standing  instruction  is 
an  i  itegral  component  in  foreign 
excl  ange  transactions  involving 
emp  loyee  benefit  plans.  They  further 
indi  ::ate  that  standing  instructions  are 
nec(  ssary  to  repatriate  relatively  minor 
amqunts  of  income  such  as  dividend 
and  interest  payments  routinely 
generated  by  foreign  seciuities  which 
are  leld  by  plans.  In  this  regard,  they 
stati '  that  obtaining  individual 
dire  :Aifins  for  each  income  receipt 
woi  Id  be  impractical  and  that  plan 
ben  ificiaries  would  lose  investment 
incc  me  due  to  the  time  that  it  would 
take  to  receive  directions  firom 
inv<  stment  managers  and  convert  the 
pay  nents.  In  addition,  many  investment 
mai  agers  who  wish  to  effectuate  a 
fore  gn  exchange  transaction  do  not 
con  act  the  foreign  exchange  desk 
dire  ::tly,  but  instead  leave  their  trading 
inst  -uctions  with  their  account 
mai  agers  in  the  bank's  trust  or  global 
ares .  Transactions  effected  in  tl^s 
mai  ner  can  be  bulked  or  added  together 
witl  other  transactions  from  employee 
benefit  plans  as  well  as  other  trusts  and 
custodial  accounts  so  as  to  obtain  a 
mo]  e  beneficial  exchange  rate.  Under 
the  nrcumstances  described  above, 
fore  gn  exchange  transactions  would  not 
mei  t  the  definition  of  "directed"  as  set 
fort  1  in  the  proposed  exemption 
bee  luse  of  the  inabifity  to  comply  with 
the  requirement  that  the  independent 
plai  1  fiduciary  designate  a  specific 
exc  lange  rate. 

Tne  Department  notes  that  a  bank  or 
broker-dealer  engages  in  violations  of 
secaon  406(b)  of  the  Act  whenever  it 
use  i  its  fiduciary  authority  or  control 
wit  1  respect  to  the  plan  assets  involved 
in  t  le  transaction  to  increase  the 
am(  lunt  of  its  compensation  by 
deti  rmining  the  timing  or  the  specific 
exc  lange  rate  for  the  foreign  exchange 
trai  saction.  The  Department  did  not 
pro  >ose  reUef  with  respect  to  such 


transactions  because  it  was  imable,  at 
the  time,  to  make  the  findings  required 
under  section  408(a)  of  the  Act. 
Specifically,  the  Department  was  unable 
to  conclude  that  the  conditions 
proposed  by  the  ABA  would  effectively 
and  consistently  address  the  potei^al 
for  abuse  of  discretion  by  party  in 
interest  banks  or  broker-dealers  in 
setting  exchange  rates  for  foreign 
exchange  transactions. 

The  commenters  have  responded  to 
the  Department's  concerns  by  suggesting 
additional  conditions  which  would 
limit  the  amount  of  discretion  that  a 
bank  or  broker-dealer  would  have  in 
executing  the  foreign  exchange 
transactions  pursuant  to  standing 
instructions.  Thus,  some  of  the 
commenters  suggested  that  the  class 
exemption  could  limit  relief  to  those 
situations  where  the  triggering  event, 
such  as  the  receipt  of  cash  dividends, 
would  not  be  wi&in  the  control  of  the 
bank  or  broker-dealer.  In  addition,  the 
exchange  transaction  would  have  to  take 
place  within  a  short  period  of  time 
following  the  triggering  event.  As  a 
further  limitation  on  the  bank  or  broker- 
dealer,  a  commenter  suggested  that  the 
exchange  rate  could  be  set  daily  prior  to 
execution  of  the  covered  foreign 
exchange  transaction  using  objective 
criteria  which  would  be  disclosed  to 
and  approved  by  a  plan  fiduciary 
independent  of  the  bank  or  broker- 
dealer.  Finally,  it  was  represented  that 
conditions  relating  to  the  information 
which  must  be  provided  or  made 
available  to  the  independent  plan 
fiduciary  could  require  very  detailed 
disclosures  which  would  enable  such 
fiduciary  to  determine  the 
reasonableness  of  the  foreign  exchange 
rates  paid  by  the  plan. 

On  the  basis  of  the  comments 
received  following  publication  of  the 
proposed  exemption,  the  Department 
believes  that  it  may  be  appropriate, 
under  certain  circimistances.  to  provide 
relief  from  section  406(b)(1)  of  the  Act. 
Pursuant  to  the  requirements  of  section 
408(a)  of  the  Act,  however,  the 
Department  is  required  to  offer 
interested  persons  an  opportunity  to 
present  their  views  and  an  opportunity 
for  a  hearing  before  granting  an 
exemption  from  section  406(b)  of  the 
Act.  "Therefore,  in  order  not  to  delay  the 
publication  of  an  exemption  from 
section  406(a)  of  the  Act  for  foreign 
exchange  transactions,  the  Department 
has  decided  to  grant  the  exemption 
described  herein  while  it  continues  to 
consider  additional  exemptive  relief  for 
foreign  exchange  transactions  between  a 
plan  and  a  party  in  interest  bank, 
broker-dealer  or  affiliate  thereof  where 


such  transactions  are  engaged  in 
pursuant  to  a  "standing  instruction." 

Miscellaneous 

One  commenter  requested  that  the 
Department  clarify  that  the  term 
"foreign  exchange  transaction"  which  is 
defined  in  section  IV(a)  of  the  proposed 
exemption  as  "the  exchange  of  the 
currency  of  one  nation  for  the  currency 
of  another  nation  or  a  contract  for  such 
exchange"  includes  options  to  buy  or 
sell  foreign  currency.  The  commenter  is 
concerned  that  a  footnote  to  the 
supplementary  information 
accompanying  the  proposed  exemption 
which  describes  foreign  exchange 
transactions  as  "generally  •  *  *  either 
'spot',  'forward',  or  'split' "  delimits  the 
scope  of  the  Uteral  language  of  the 
exemption. 

The  commenter  represents  that 
options  contracts  operate  in  a  manner 
similar  to  that  of  forward  contracts.  For 
example,  a  forward  contract  to  sell  a 
specified  sum  of  Yen  for  dollars  would 
enable  a  party  to  sell  Yen  at  the  agreed 
upon  rate  even  if  the  value  of  Yen 
declined  over  the  time  period  covered 
by  the  forward  contract;  the  same 
forward  contract  would  require  the 
counterparty  to  buy  Yen  from  the  party 
at  a  rate  favorable  to  the  counterparty  if 
the  Yen  appreciated  during  the  same 
time  period.  A  similar  economic  result 
could  be  achieved  if  the  party  had 
bought  an  option  to  sell  Yen  at  the 
forward  contract  rate,  and  sold  an 
option  to  buy  Yen  at  the  same  rate. 

After  considering  this  comment,  the 
Department  has  decided  to  amend  the 
final  exemption  to  specifically  include 
options  to  buy  or  sell  currency. 

One  commenter  requested  mat  the 
Department  expand  the  final  exemption 
to  include  reUef  from  section  406  (b)(1) 
&  (b)(2)  of  the  Act  and  section 
4975(c)(1)(E)  of  the  Code  so  that  it 
would  be  clear  that  a  fiduciary  bank 
would  not  violate  those  provisions 
when  it  engaged  in  a  foreign  exchange 
transaction  if  it  did  not  exercise  its 
fiduciary  authority  to  cause  the  plan  to 
pay  it  an  additional  fee.  The  regulations 
at  29  CFR  2550.408b-2(e)(2)  specifically 
state  that  a  fiduciary  does  not  engage  in 
an  act  described  in  section  406(b)(1)  of 
the  Act  if  the  fiduciary  does  not  use  any 
of  the  authority,  control  or 
responsibihty  which  makes  such  person 
a  fiduciary  to  cause  a  plan  to  pay 
additional  fees  for  a  service  furnished 
by  such  fiduciary.  Accordingly,  the 
I>epartment  has  determined  that  it  is 
imnecessary  to  modify  the  final 
exemption  as  requested. 

Finally,  for  purposes  of  clarity,  the 
Department  has  added  a  definition  to 
section  IV  of  the  class  exemption. 


Paragraph  (g)  defines  the  term 
"employee  benefit  plan"  for  purposes  of 
this  class  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  seqtion  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  exemption,  will  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  and  section  4975(c)(1) 
(E)  and  (F)  of  the  Code: 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  finds  that  the  exemption 
is  administratively  feasible,  in  the 
interests  of  plans  and  of  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  plans. 

(4)  Trie  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  foct  a 
prohibited  transaction. 

(5)  The  exemption  is  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  exemption  are  met. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
40a(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  Fin8471.  April  28, 1975). 

Section  I.  Transactions 

(a)  For  the  period  from  January  1, 
1975  to  June  18, 1991,  the  restrictions  of 
section  406(a)(1)  (A)  through  p)  of  the 


Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code)  by  reason  of  Code  section 
4975(c)(1)  (A)  through  (D)  shall  not 
apply  to  any  jforeign  exchange 
transaction  between  a  bank  or  broker- 
dealer  or  an  affiUate  thereof  and  an 
employee  benefit  plan  with  respect  to 
which  the  bank  or  broker-dealer  or 
affiUate  thereof  is  a  trustee,  custodian, 
fiduciary  or  other  party  in  interest, 
provided  that  (i)  the  transaction  is 
directed  (within  the  meaning  of  section 
fV(e))  on  behalf  of  the  plan  by  a 
fiduciary  which  is  independent  of  the 
bank,  the  broker-dealer,  and  any  afflhate 
thereof,  and  (ii)  the  conditions  set  forth 
in  section  II  are  met. 

(b)  Effective  June  18. 1991.  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  Code  section 
4975(c)(1)  (A)  through  (D)  shall  not 
apply  to  any  foreign  exchange 
transaction  between  a  bank  or  broker- 
dealer  or  an  affiliate  thereof  and  an 
employee  benefit  plan  with  respect  to 
which  the  bank  or  broker-dealer  or  an 
affiliate  thereof  is  a  trustee,  custodian, 
fiduciary,  or  other  party  in  interest, 
provided  that  (i)  the  transaction  is 
directed  (within  the  meaning  of  section 
IV(e))  on  behalf  of  the  plan  by  a 
fiduciary  which  is  independent  of  the 
bank,  the  broker-dealer,  and  any  affiliate 
thereof,  and  (ii)  all  of  the  conditions  set 
forth  in  sections  II  and  III  are  met. 

Section  H.  General  Conditions 

Section  I  of  this  exemption  applies 
only  if  the  following  conditions  of  this 
section  II  are  satisfied.  In  the  case  of 
transactions  described  in  section  1(b),  all 
of  the  conditions  specified  in  section  III 
below  must  also  be  satisfied. 

(a)  At  the  time  the  transaction  is 
entered  into,  the  terms  of  the  transaction 
are  not  less  favorable  to  the  plan  than 
the  terms  generally  available  in 
comparable  arm's  length  foreign 
exchange  transactions  between 
unrelated  parties. 

(b)  Neither  the  bank,  the  broker- 
dealer,  nor  any  affiliate  thereof  has  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  the  investments  of  those 
assets. 

Section  HI.  Specific  Conditions 

Section  1(b)  of  this  exemption  applies 
only  if  the  conditions  specified  in 
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section  H  above  and  the  following 
conditions  are  satisfied: 

(a)  At  the  time  the  transaction  is 
eiUerod  into,  the  terms  of  the  transaction 
are  not  less  favorable  to  the  plan  than 
the  terms  afforded  by  the  bank,  the 
broker-dealer,  or  any  affiliate  thereof  in 
comparable  aim's  kiagth  foreign 
exchange  transactions  involving 
unrelated  parties. 

(b)  The  Dank,  or  broker-dealer, 
maintains  at  all  times  written  policies 
and  procedures  regarding  the  handling 
of  foreign  exchange  transactions  vrith 
plans  with  respect  to  whidi  the  bank  or 
broker-dealer  is  a  trustee,  custodian, 
fiduciary  or  other  party  in  interest  or 
disqualified  person  which  assiire  that 
the  person  acting  for  the  bank  or  broker- 
dealer  knows  that  he  or  she  is  dealing 
with  a  plan. 

(c)  A  written  confirmation  statement 
is  issued  with  respect  to  each  covered 
transaction  to  the  independent  plan 
fiduciary  who  directs  the  transaction  for 
theplan. 

The  confirmation  shall  disclose  the 
following  information: 

(1)  Account  name; 

(2)  Transaction  date; 

(3)  Exchange  rates; 

(4)  Settlement  date; 

(5)  Currencies«xchanged: 

(i)  Identity  of  the  currency  sold; 

(ii)  The  amoimt  sold; 

Uii)  Identity  of  the  currency 
purchased; 

(iv)  "Hie  amount  pxirchased. 

The  confirmation  shall  be  issued  in 
no  event  more  than  5  business  days  after 
execution  of  the  transaction. 

(d)  The  bank  or  broker-dealer,  ot 
affiliate  thereof,  maintains  within 
territories  under  the  jurisdiction  of  the 
United  States  Government,  for  a  period 
of  six  years  from  the  date  of  the 
transaction,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (e)  of  this  section  to 
determine  whether  the  applicable 
oonditi<ms  of  this  exemption  have  been 
met.  Notwithstanding  these 
recordkeeping  requirements,  a 
prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
drctmistances  beyond  the  bank's  or 
broker-dealer's  control,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  no  fiduciary  of  a 
plan  who  is  independent  of  the  bank  or 
broker-dealer  or  any  affiliate  thereof, 
which  engages  in  a  transaction  covered 
by  the  exemption,  shall  be  subject  to  the 
dvil  penalty  that  may  be  assessed  under 
502(i)  of  the  Act,  or  to  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
solely  because  the  records  are  not 
maintained  by  the  bank,  the  broker- 
dealer,  or  its  affiliate,  or  are  not  made 
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avi  liable  for  examination  by  the  bank  or 
bn  ker-dealer  or  affiUate  as  required  by 
pa  agraph  (e)  below.  - 

B)(i)  Except  as  provided  in 
su  iparagraph  (ii)  of  this  paragraph  and 
no  withstanding  any  provisions  of 
su  isection  (a)(2)  and  (b)  of  section  504 
of  he  Act.  the  records  referred  to  in 
pa  agraph  (d)  of  this  Section  are 
avi  ilable  at  their  customary  location  for 
ex  mination,  upon  reasonable  notice, 
dii  ing  normal  business  hours  by: 

\)  Any  duly  authorized  employee  or 
re  resentative  of  the  Department  of 
La  »or  or  the  Internal  Revenue  Service. 
( B)  Any  fiduciary  of  a  plan  who  has 
aui  hority  to  acquire  or  dispose  of  the 
asi  ets  of  the  plan  involved  in  the  foreign 
exchange  transaction  or  any  duly 
aul  horized  employee  and  representative 
of  ;uch  fiduciiary. 

C)  Any  contributing  employer  to  the 
pli  n  involved  in  the  foreign  exchange 
tra  isaction  or  any  duly  authorized 
era  }loyee  or  representative  of  such 
en  )loyer. 

i)  None  of  the  persons  described  in 
sulparagraphs  (B)  and  (C)  shall  be 
aul  lorized  to  examine  a  bank's  or 
bn  ker-dealer's  trade  secrets  or 
CO)  omercial  or  finandal  information  of 
a  fa  mk  or  broker-dealer  or  an  affiliate 
th<  reof  which  is  privileged  or 
CO]  [fidential. 

Se  tion  IV.  Definitions  and  General 
Ru  es 

Epiirposes  of  this  exemption. 
A  "foreign  exchange  transaction" 
s  the  exchange  of  the  currency  of 
on^  nation  for  the  ciurency  of  another 
na  ion.  or  a  contract  for  such  an 
ex<  hange.  The  term  foreign  exchange 
tra  isaction  includes  options  contracts 
on  foreign  exchange  transactions. 

( })  A  "bank"  means  a  bank  which  is 
su  lervised  by  the  United  States  or  a 
Sti  le  thereof,  or  any  affiliate  thereto. 

( :)  A  "broker-dealer"  means  a  bn^er- 
dei  ler  registered  under  the  Securities 
Exi  iiange  Act  of  1934,  or  any  affiliate 
thtreot 

( 1)  An  "affiliate"  of  a  bank  or  broker- 
de^  ler  means  any  entity  directly  or 
in(  irectly,  through  one  or  more 
int  irmediaries,  controlling,  controlled 
by,  or  imder  common  control  with  such 
baj  k  or  broker-dealer. 

( i)  The  term  "control"  means  the 
po  ver  to  exercise  a  controlling 
inf  uence  over  the  management  or 
po  icies  of  a  person  other  than  an 
inc  ividual. 

( 1  A  foreign  exchange  transaction 
in\  olving  assets  of  an  employee  benefit 
ph  ti  shall  be  considered  "directed" 
on  y  where  the  independent  plan 
fid  iciary  who  has  not  been  appointed 
by  he  bank  or  broker-dealer  or  affiliate 


thereof,  directs  suc^  bank  or  broker- 
dealer  OT  affiliate  thereof  to  effect  the 
purchase  or  sale  of  a  specific  amoimt  of 
currency  at  a  specific  exchange  rate, 
(g)  For  piuposes  of  this  exemption, 
the  term  "employee  benefit  plan"  refers 
to  a  pension  plan  described  in  29  CFR 
2510.3-2  and/or  a  welfare  benefit  plan 
described  in  29  C3TI  2510.3-1. 

Signed  at  Washington.  DC.  this  10th  day  of 
February.  1994. 
Alan  D.  Lebowitz. 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc  94-3607  Filed  2-16-94: 8:45  am) 
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[Prohibited  Transaction  Exemption  94-15, 
et  al.;  Exemption  Application  No.  D-i»460, 
•tal.] 

Grant  of  individual  Ewmirtions;  G. 
Robert  Taylor  Indhriduai  Rattrement 
Accotint,etaL 

AGENCY:  Pension  and  Welfare  Benefits  . 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMAflV:  This  dociuhent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/OT 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  pubUshed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simmiary  of  facts  and  representations 
contained  in  each  appfication  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  appHcations  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
appUcants  have  represented  that  they 
have  complied  witii  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 


1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans.  - 

G.  Robert  Taylor  Individual  Retirement 
Account  (the  Account)  Located  in 
Chattanooga,  Tennessee 

[Prohibited  Transaction  Exemption  94-15; 
Exemption  Application  No.  £>-9460| 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  for  cash  of  certain  shares  of 
stock  from  the  Accoimt  to  R.  Scott 
Taylor,  a  disqualified  person  with 
respect  to  the  Account,  provided  that 
the  followring  conditions  are  met: 

1.  The  fair  market  value  of  the  stock 
is  established  by  an  appraiser 
independent  of  G.  Robert  Taylor; 

2.  The  buyer  pays  no  less  than  current 
fair  market  value  for  the  stock; 

3.  The  transaction  is  entirely  for  cash; 
and 

4.  The  Account  pays  no  fees  or 
commissions  in  regard  to  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  29. 1993.  at  58  FR  68957. 
FOR  FURTHER  INFORKUTION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toU-fiee 
number.) 

Money  Purchase  Retirement  Plan  of 
Local  567,  LB.E.W.  (the  Plan)  Located 
in  Falmouth,  Maine 

[Prohibited  Transaction  Exemption  94-16; 
Exemption  Application  D-9465) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  lease 


(the  Lease)  of  360  square  feet  of  office 
space  (the  Office  Space)  in  a  commercial 
office  building  located  in  Falmouth, 
Maine,  to  the  Plan  by  the  Local  No.  567, 
International  Brotherhood  of  Electrical 
Workers  (I.B.E.W.).  Building 
Corporation  (the  Building  Corporation), 
a  corporation  which  is  wholly-owned  by 
the  Local  No.  567  of  the  I.B.E.W..  AFL^ 
CIO  (the  Union),  a  party  in  interest  with 
respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (a)  The 
terms  of  the  Lease  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's-length  transaction  with  an 
unrelated  party;  (b)  an  independent, 
qualified  appraiser  determines  aimually 
the  fair  market  rental  value  of  the  Office 
Space;  (c)  the  Lease  payments  are 
adjusted  annually  by  an  independent, 
qualified  fiduciary,  to  assure  that  such 
Lease  payments  are  not  greater  than  the 
fair  market  rental  value  of  the  Office 
Space;  (d)  the  independent,  qualified 
fiduciary  determines  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries;  and  (e) 
the  independent,  quahfied  fiduciary 
monitors  the  transaction  and  the 
conditions  of  the  exemption  and  takes 
whatever  action  is  necessary  to  enforce 
the  Plan's  rights  under  the  Lease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  3, 1993  at  58  FR  64013. 
FOR  FURTHER  INFOFANATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Scios  Nova  Inc.,  Scios  Nova  Inc.  401(k) 
Plan  (the  Plan)  Located  in  Mountain 
View,  CA 

(Prohibited  Transaction  Exemption  94-17; 
Application  No.  D-9551] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  tiie  Act  and  the 
sanctions  resulting  frY>m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to  the  sale  by 
the  Plan  of  Group  Annuity  Contract.  No. 
GA-10.021  (the  GAC)  issued  by  Mutual 
Benefit  Life  Insurance  Company 
(Mutual  Benefit)  to  Scios  Nova  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  provided  the 
following  conditions  are  satisfied:  (1) 
The  sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  receives  no  less  than 
the  fair  market  value  of  the  GAC  at  the 
time  of  the  sale;  (3)  the  Plan's  trustee. 


acting  as  independent  fiduciary  for  the 
Plan,  has  determined  that  the  sale  price 
is  not  less  than  the  current  fair  market 
value  of  the  GAC;  and  (4)  the  Plan's 
trustee  has  determined  that  the 
transaction  is  appropriate  for  and  in  the 
best  interests  of  Uie  Plan  and  its 
participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17. 1993  at  58  FR  66029. 

FOR  FURTHER  INFORKIATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-&«e  nimiber.). 

Local  No.  60  Health  and  Welfare  Fund 
(the  Plan)  Located  in  Leominster, 
Massachusetts 

[Prohibited  Transaction  Exemption  94-18; 
Exemption  Application  No.  L-9526| 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  cash  sale  of  a  parcel  of  real 
property  (the  Property)  by  the  Plan  to 
the  New  England  Joint  Board  of  the 
Retail,  Wholesale  and  Department  Store 
Union,  AFL-CIO,  for  the  greater  of  (1) 
$170,000  in  cash  or  (2)  the  fair  market 
value  of  the  Property  as  of  the  date  of 
the  sale,  provided  the  following 
conditions  are  satisfied:  (a)  the  purchase 
price  is  not  less  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
sale;  and  (b)  the  fair  market  value  of  the 
Property  is  determined  by  a  qualified, 
independent  appraiser  as  of  the  date  of 
the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published-on 
December  17. 1993  at  58  FR  66032. 

WRITTEN  COMMENTS  AND  HEARING 
REQUESTS:  The  Department  received  one 
comment  with  respect  to  the  proposed 
exemption,  but  it  did  not  address  any 
issues  relating  to  the  subject  transaction. 
The  Department  received  no  requests  for 
a  hearing  with  respect  to  the  proposed 
exemption. 

Accordingly,  the  Department  has 
determined  to  grant  the  exemption  as 
proposed. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (Tnis  is  not 
a  toll-free  nimiber.) 


Pain  Kfaitiwl  LifB  Inmranrr  Company 
(Pcnn  Mntual),  Locatad  in  PhiladelpUa. 
Pmnaylvania,  The  Peansyhrania  Trust 
Company  (PTQ,  Located  in  Radnor, 
Pennsylvania;  Independence  Capital 
Management,  Inc.  (ICNO),  Located  in 
Horsham,  Pennsylvania 

IProhibited  Tmnsactian  Exemption  94-19; 
Application  Nos.  D-9194,  D-9195,  D-91961 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  and  section  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resultii^  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
497S(cKl)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  extension  of 
credit  by  Penn  Mutual,  the  sponsor  and 
third  party  guarantor  of  an  investment 
product  involving  a  guaranteed 
investment  contract  (GIG),  to  a  plan 
invested  in  the  GIC  pursuant  to  the 
terms  of  its  participation  in  the 
Independence  Stable  Asset  Trust  (Stable 
Asset  Trust);  (2)  the  sale  of  the  assets  of 
a  closed-end  collective  investment  fund 
(Fund)  which  is  part  of  the  Stable  Asset 
Trust  to  Penn  Mutual  upon  tennination 
of  the  Fimd,  or  in  connection  with  a 
non-benefit  withdrawal  from  the  Fund; 

(3)  the  transfer  of  a  Fund's  assets  to 
Penn  Mutual  upon  termination  of  the 
Fund,  or  in  connection  with  a  non- 
benefit  withdrawal  from  the  Fund;  and 

(4)  the  operation  of  the  Stable  Asset 
Trust  in  accordance  with  the  letter 
agreement  between  Penn  Mutual  and 
PTC 

The  exemption  is  subject  to  the 
following  conditions  which  are  set  forth 
below  in  Section  U. 

Section  U.  General  Conditions 

The  relief  provided  under  Section  I  is 
available  only  if  the  foUowing 
conditions  are  met: 

1.  The  decision  to  invest  in  a  Fund 
will  be  made  by  a  plan  fiduciary  who 
is  responsible  for  and  knowledgeable 
regarding  the  investment  of  plan  assets 
in  GICs  and  similar  investment  products 
and  who  is  independent  of  Penn 
Mutual.  PTC.  and  ICMI  and  any 
affiliates  of  such  entities  (the 
Independent  Fiduciary). 

2.  Prior  to  a  plan's  investment  in  a 
Fund,  the  Independent  Fiduciary  for 
such  plan  receives  the  following  written 
disclosures: 

(a)  All  material  fects  concerning  the 
structure,  operation  and  investment 
objectives  of  the  Fund  including: 

i.  A  copy  of  the  Supplement  creating 
the  Fund  in  which  the  plan  intends  to 
invest  which  identifies  the  proposed 
investment  portfolio  of  the  Fimd  (the 


Su{  plement).  the  Fund  Commencement 
Oat  I  and  the  Scheduled  Fund 
Teii  oination  Date,  the  date  projected  fat 
the  unding  of  all  investments  to  be 
ma«  e  in  the  Fimd.  the  guaranteed  rate 
of  r  )ttim  for  the  Fimd.  and  any  other 
mat  9rial  terms  of  the  Fund; 

ii  The  confirmation  document  which 
con  irms  the  plan  fiduciary's  written 
app  roval  of  matters  set  forth  in  the 
Suf  plement; 

ii  .  The  Independence  Stable  Asset 
Tru  it  Participant  Investment 
Agreement; 

ii|.  The  Declaration  of  Trust  of  the 
She  rt  Term  Investment  Fund  of  the 
Pen  osylvania  Trust  Company  for 
Em  iloyee  Benefit  Accounts;  and 

V  The  letter  agreement  between  the 
Pen  asylvania  Trust  Company  and  the 
Peo  a  Mutual  Life  Insurance  Company 
(Lei  ter  Agreement). 

(I )  The  corporate  affiliation  existing 
bet  ireen  Penn  Mutual.  PTC  and  ICMI 
and  either  the  amount  of  the 
con  pensation  or  the  method  of 
caloulation  of  the  compensation  paid  to 
entities. 
I  Neither  Penn  Mutual  nor  any  of  its 
lates  has  discretionary  authority  or 
)1  with  respect  to  the  decision  to 
plan  assets  in  the  proposed 
investment  product  described  herein  or 
renter  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
resvect  to  those  assets. 

4  The  interest  charged  by  Penn 
Mu  ual  with  respect  to  an  amount 
adv  meed  by  Penn  Mutual  to  a  plan  for 

a  hi  nefit  payment  advance  will  be  100% 
ofEs  A  by  the  returns  lealized  with 
res]  ect  to  the  Stable  Asset  Trust  units 
hel(  by  the  plan  and  no  other  interest 
cos  s  or  charges  will  be  associated  with 
ben  jfit  payment  advances. 

5  Penn  Mutual  provides  copies  of  the 
pro  K>sed  and  final  exemption  as 

put  ished  in  the  Federal  Register  to 
eack  plan  which  invests  in  the  proposed 

investment  product.  

eJ  The  fees  paid  to  Penn  Mutual.  PTC, 
and|  ICMI  will  not  be  in  excess  of 

inable  compensation"  within  the 
ig  of  section  408(b)(2)  of  the  Act 
[such  fees  cannot  be  increased 
ig  the  term  of  a  Fund  as  the  result 
ly  action  taken  by  Penn  Mutual, 
PTC  or  ICMI. 

7.  Penn  Mutual  maintains  or  causes  to 
be  I  laintained.  for  a  period  of  six  years, 
the  records  necessary  to  enable  the 
pen  ons  described  in  paragraph  (8)  of 
this  section  to  determine  whether  the 
con  litions  of  this  exemption  have  been 
me( ,  except  that  (a)  a  prohibited 
trar  saction  will  not  be  considered  to 
hav  i  occurred  if.  due  to  circumstances 
bey  3nd  the  control  Penn  Mutual  or  its 
agei  Its.  the  records  are  lost  or  destroyed 
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prior  to  the  end  of  the  six  year  period, 
and  (b)  no  party  in  interest  other  than 
P«m  Mutual  shall  be  subject  to  the  dvil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  itiie  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(8)  below. 

(8)(a).  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  7  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  an  investing  Plan 
or  any  duly  authorized  representative  of 
such  fiduciary; 

(3)  Any  contributing  employer  to  an 
investing  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
employee;  and 

(4)  Any  participant  or  beneficiary,  any 
investing  Plan,  or  any  duly  authorized 
representative  of  such  participant  or  . 
beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraph  (2)-{4)  of  this 
paragraph  (8)  shall  be  authorized  to 
examine  the  trade  secrets  of  Penn 
Mutual  or  its  affiliates  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

The  availability  of  this  exemption  is 
subject  to  the  express  conditico  that  the 
material  facts  and  representations 
contained  in  the  application  are  true 
and  complete,  and  that  the  application 
accurately  describes  all  material  focts 
which  are  the  subject  of  this  exemption. 

For  purposes  of  this  exemption. 
affiliate  means 

(a)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(b)  Any  officer,  director  or  partner,  in 
such  other  person;  and 

(c)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

Control  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refisr  to  the  notice  of 
proposed  exemption  published  on 
November  15. 1993  at  58  FR  60219. 
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Written  Ccnnments:  The  Department 
received  one  written  comment  and  no 
requests  fat  hearing.  The  comment  was 
submitted  on  behalf  of  the  applicants 
Penn  Mutual,  PTC  and  ICML  The  issues 
addressed  in  the  comment  and  the 
Department's  responses  are  siunmarized 
as  follows: 

1.  The  applicants  request  that  the  first 
sentence  of  Section  L  Covered 
Transactions  section  of  the  Exemption 
be  revised  to  include  the  following 
phrase  at  the  end  of  subsequent  (2)  and 
(3)  "or  in  connection  with  a  non-benefit 
withdrawal  from  the  Fund.".  The 
applicants  represent  that  the  added 
phrase  is  intended  to  reflect  the  fact  that 
it  is  contemplated  that  there  may  be 
sales  of  assets  of  a  Fund  which  form  a 
part  of  the  Stable  Asset  Trust  to  Penn 
Mutual  in  connection  with  a  non-benefit 
withdrawal  frt>m  the  Fund  by  a 
participating  plan.  Such  sales  are 
authorized  in  section  5.6(e)  of  the 
declaration  of  trust  for  the  Stable  Asset 
Trust.  In  accordance  with  the 
applicants'  request  the  Department  has 
included  the  above-referenced  phrase  at 
the  end  of  subsections  (2)  and  (3)  of 
Section  I  of  the  final  exemption. 

2.  Paragraph  1  of  Section  U  of  the 
proposed  exemption  states  that  the 
decision  to  invest  in  a  Fund  will  be 
made  by  a  plan  fiduciary  who  is 
responsible  for  and  knowledgeable 
regarding  the  investment  of  plan 
investments  in  GICs  and  similar 
investment  products.  Similarly, 
paragraph  15(a)  of  the  Smnmary  of  Facts 
and  Representations  section  of  the 
proposed  exemption  states  that  the 
applicants  represent  that  investment  of 
a  Plan's  assets  in  a  Fund  will  be  made 
and  approved  by  a  plan  fiduciary  who 

is  responsible  for  and  knowledgeable 
regarding  the  investment  of  plan  assets 
in  guaranteed  investment  contracts  and 
similar  products. 

The  applicants  wish  to  clarify  that 
this  condition  will  be  satisfied  by  an 
express  representation  that  will  be 
required  to  be  made  by  the  Plan's 
independent  fiduciary  under  the 
Independence  Stable  Asset  Trust 
Participant  Investment  Agreement 

3.  The  applicants  have  noted  two 
factual  errora  in  paragraph  1  of  the 
Summary  of  Facts  and  Representation 
section  of  the  proposed  exemption.  The 
correct  name  of  the  affiliate  fisted  in  the 
proposed  exemption  as  "Penn 
Assurance  and  Annuity  Company"  is 
"Penn  Insurance  and  Annuity 
Company."  Secondly,  as  of  December 
31 ,  1992.  Penn  Mutual  had  $6.9  billion 
in  consolidated  assets  and  not  $46.9 
billion  as  reported  in  the  proposed 
exemption. 


4.  Paragraph  10  of  the  Summary  of 
Facts  and  Representations  section  of  the 
proposed  exemption  includes  a 
description  of  the  non-benefit 
withdrawal  provisions  of  the  synthetic 
GIC  product.  The  description  includes 
statements  to  the  effect  that  the 
withdrawing  plan  would  be  subject  to  a 
surrender  charge  and  that  there  would 
be  a  credit  against  the  amount  of  the 
surrender  charge  owing  based  on  the 
excess  of  the  market  vdue  of  the  units 
of  the  Fund  held  by  the  Plan  over  the 
Plan  Account  Amoimt  as  of  such  date. 

The  applicants  represent  that  there 
may  be  cases  where  no  surrender 
charges  will  be  applied  with  respect  to 
non-benefit  withdrawals  and  also  there 
may  be  circumstances  where  surrender 
charges  will  be  applied  and  will  not  be 
subject  to  any  ofSset.  Thus,  the  word 
"would"  as  noted  above  should  be 
changed  to  "may".  These  provisions,  in 
each  case,  however,  will  be  determiiied 
and  approved  by  the  Plan  fiduciary  at 
the  Fund's  inception. 

5.  Paragraph  11  of  the  Summary  of 
Pacts  and  Representations  section  of  the 
proposed  exemption  includes  a 
reference  to  paragraph  12,  which  does 
not  appear  to  relate  to  the  substance  of 
that  paragraph.  The  Department  notes 
that  the  paragraph  labeled  "12"  was 
incorrectly  identffied  in  the  Federal 
Register  and  the  designation  for 
paragraph  13  omitted.  As  corrected, 
paragraphs  12  and  13  read  as  follows. 

12.  PTC.  at  its  discretion,  will  be 
entitled  at  a  Fund's  Termination  Date  to 
sell  any  one  or  more  of  the  Fund  assets 
to  Penn  Mutual  for  a  cash  price 
sufficient  to  obtain  net  proceeds  equal 
to  the  aggregate  of  the  Plan  Account 
Amounts  of  plans  holding  units  in  the 
Fund.  The  obligations  of  the  parties 
under  these  arrangements  will  be  netted 
against  one  another,  resulting  in  a 
"swapping-out"  of  the  entire  remaining 
portfolio  at  an  amount  equal  to  the 
aggregate  Plan  Account  Amounts. 

13.  Penn  Mutual's  fee  for  its 
minimum  yield,  fiquidity  guarantees 
and  Flan  Account  Amount  assurances 
will  be  an  amount  computed  on  and 
payable  as  of  pre-set  quarterly  dates 
from  each  Fund.  The  fee  will  be  equal 
to  the  product  of  the  cost  of  the 
remaining  invested  assets  in  the  Fund 
adjusted  in  accordance  with  generally 
accepted  accounting  principles  for 
amortization  of  premium  and  accretion 
of  discount,  times  the  Perm  Mutual 
Quarterly  Comf>ensation  Percentage 
specified  in  the  apphcable  Fund 
Supplement 

•        •        •        •        • 

After  consideration  of  the  entire 
record,  including  the  comment,  the 


Depaitment  has  determined  to  grant  the 
exemption  as  amended  in  the  manner 
described  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lyssa  E.  Hall  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Infbrmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  undw  section 
4b8(a)  of  the  Act  and/or  section 
4975(cK2l  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  irom  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  sofely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  lOth  day  of 
February  1994. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Adminiitratioa. 
U.S.  Department  of  Labor. 
(FR  Doc.  94-3606  FUed  2-1S-94;  8:45  an:) 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142.  a  public  meeting  of  the  Working 
Group  on  Health  Care  Reform  of  the 
Advisory  Coimcil  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
from  9:30  a.m.  until  12  noon, 
Wednesday.  March  9. 1994,  in  suite  C- 
5515,  Seminar  Room  3.  U.S.  Department 
of  Labor  Building,  Third  and 
Constitution  Avenue  NW.,  Washington. 
DC  20210. 

This  working  group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  health  care  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  March  9  meeting 
is  to  discuss  preliminary  plans  and 
schedules  for  accomplishing  its 
objectives  for  the  remainder  of  the  work 
year.  The  working  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  submit  a  written 
request  on  or  before  March  4, 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Coimcil, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
vrill  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  March  4, 1994. 

Signed  at  Washington,  DC.  this  11th  day  of 
February  1994. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  94-3631  Filed  2-16-94;  8:45  am) 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  pubUc  meeting  of  the  Working 
Croup  on  Reporting  and  Disclosure  of 


the  Ac  visory  Coimcil  on  Employee 
Welfai  i  and  Pension  Benefit  Plans  will 
be  hel(   from  1  p.m.  until  3:30  p.m.. 
Wedn(  sday.  March  9, 1994.  in  suite  C- 
5515, 1  leminar  Room  3,  U.S.  Department 
of  Lab  »r  Building,  Third  and 
Consti  ution  Avenue  NW.,  Washington. 
DC  20;  10. 

This  working  group  was  formed  by 
the  Ac  dsory  Council  to  study  issues 
relatin » to  reporting  and  disclosure  for 
emplo  'ee  benefit  plans  covered  by 
ERISA 

The  )urpose  of  the  March  9  meeting 
is  to  d  5CUSS  preliminary  plans  and 
schedi  les  for  accomplishing  its 
objecti  'es  for  the  remainder  of  the  work 
year.  T  le  working  group  will  also  take 
testim(  my  and  or  submissions  from 
emplo;  'ee  representatives,  employer 
repress  ntatives  and  other  interested 
indivi(  uals  and  groups  regarding  the 
subjecl  matter. 

Indi'  iduals  or  representatives  of 
organL  ations  wishing  to  address  the 
workir  g  group  should  submit  a  written 
reques  on  or  before  March  4, 1994  to 
Williai  1 E.  Morrow,  Executive 
SecretJ  ry,  ERISA  Advisory  Council, 
U.S.  D  partment  of  Labor,  suite  N-5677, 
200  Co  istitution  Avenue  NW., 
Washii  igton,  DC  20210.  Oral 
presen  ations  vnll  be  limited  to  ten  (10) 
minute  s,  but  witnesses  may  submit  an 
extend  jd  statement  for  the  record. 

Orga  lizations  or  individuals  may  also 
submit  statements  for  the  record 
withou  t  testifying.  Twenty  (20)  copies  of 
such  St  itement  should  be  sent  to  the 
Execut  ve  Secretary  of  the  Advisory 
Counci  I  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  )f  the  meeting  if  received  on  or 
before  Aaich  4, 1994. 


Signe  1  at  Washington,  DC,  this  11th  day  of 
Februar  r  1994. 

Olena  E  erg, 

Assistat  t  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

(FR  Doc  94-3632  Filed  2-16-94;  8:45  am] 
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Adviso  7  Council  on  Employee  Welfare 
and  Pe  ision  Benefits  Plan;  Meeting 

Pursi  lant  to  the  authority  contained  in 
Sectior  512  of  the  Employee  Retirement 
Securit  r  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  I  >n  Defined  Contribution  Plans  of 
the  Ad'  isory  Council  on  Employee 
Welfan  and  Pension  Benefit  Plans  will 
be  helc  from  9:30  a.m.  until  12  noon, 
Thursd  ly,  March  10, 1994,  in  suite  N- 
3437  A  },  U.S.  Department  of  Labor 
Buildii  g.  Third  and  Constitution 
Avenu^NW.,  Washington,  DC  20210. 


This  working  group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpose  of  the  March  10  meeting 
is  to  discuss  preUminary  plans  and 
schedules  for  accomplishing  its 
objectives  for  the  remainder  of  the  work 
year.  The  working  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  submit  a  written 
request  on  or  before  March  4. 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  March  4, 1994. 

Signed  at  Washington.  DC.  this  11th  day  of, 
February  1994. 

Olena  Berg. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  94-3633  Filed  2-16-94;  8:45  am] 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Thursday,  March  10,  1994,  in  suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

The  purpose  of  the  Eighty-Fourth 
meeting  of  the  Secretary's  ERISA 
Advisory  Coimcil,  which  will  be  held 
from  2  p.m.  imtil  3:30  p.m.,  is  to  receive 
and  discuss  eac:h  working  group's 
progress  in  defining  its  topic  and 
schedule  of  work  to  be  accomplished. 
The  Council  has  established  three 
working  groups  this  year  to  consider 
health  cate  reform,  reporting  and 
disclosure  and  defined  contribution 
plans.  The  Council  will  also  take 
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testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  March  4, 1994  to  WilUam  E. 
Morrow,  Exetnitive  Secretary,  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor,  suite  N-5677,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Execnitive  Secretary  at  the 
above  address.  Oral  presentations  vrill 
be  limited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Execnitive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  March  4. 1994. 

Signed  at  Washington,  DC,  this  11th  day  of 
February,  1994. 

Olena  Bei*g. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[PR  Doc.  94-3634  Filed  2-16-94;  8:45  am] 
BU.UNG  COOE  4S1l>-2»-M 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974:  Revision  to  Two 
Systems  of  Records 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  revised  systems  of 
records. 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  the  NaUonal 
Science  Foundation  is  providing  notic» 
of  a  revision  to  two  systems  of  records — 
NSF-50.  "Principal  Investigator/ 
Proposal  File  and  Associated  Records," 
and  NSf'-51.  "Reviewer/Propc»al  File 
and  Associated  Records."  Berth  systems 
include  investigatory  re(X)rds 
maintained  by  NSF  when  proposals  are 
submitted  to  the  agency  and  subsequent 
evaluations  of  the  applicants  and  their 
proposals  are  obtained.  These  systems 
are  being  revised  to  include  altered 
routine  uses,  and  are  reprinted  in  their 
entirety. 

In  accordance  with  the  requirements 
of  the  Privacy  Act.  NSF  has  provided  a 
report  on  the  proposed  systems  of 
records  to  the  Director  of  OMB.  the 


Chairman.  Committee  on  Govenunental 
Affairs,  and  the  Chairman,  Committee 
on  Government  Operations. 
EFFECTIVE  DATE:  Sections  552a(e)  (4)  and 
(11)  of  Title  5  of  the  U.S.  Code  require 
that  the  public  have  thirty  days  to 
comment  on  the  routine  uses  of  systems 
of  records.  The  new  routine  uses  that 
are  the  subject  of  this  notice  will  take 
effect  on  March  21. 1994,  unless 
mcxlified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  NSF  Privacy  Act 
Officer.  National  Science  Foundation, 
Division  of  Contracts,  Policy  and 
Oversight,  4201  Wilson  Boulevard, 
room  485.  Arlington,  Virginia  22230. 

Dated:  February  10, 1994. 
Herman  G.  Fleming, 
NSF  Privacy  Act  Officer. 

NSF-SO 

SYSTEM  NAME: 

Principal  Investigator/Proposal  File 
and  Associated  Records. 

SYSTEM  location: 

Decentralized.  There  are  numerous 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Each  person  that  requests  support 
from  the  National  Science  Foundation, 
either  individually  or  through  an 
academic  institution. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  name  of  the  principal 
investigator,  the  proposal  and  its 
identifying  number,  supporting  data 
from  the  academic  institution  or  crther 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  recx>rd. 
financial  data,  and  other  related 
material. 

AUTHORTTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.Q  1870. 

PURPOSES: 

This  system  enables  program  offices 
to  maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  for  grants  or  other  support. 
NSF  employees  may  access  the  system 
to  make  decisions  regarding  which 
proposals  to  fund,  and  to  c:arTy  out  other 
authorized  internal  duties. 


ROUTME  USES  OF  RCCOrne  MMNTAMB)  M  THE 
8YSTBI,  MCLUDMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  infonnation  may  be 
made: 


1.  To  qualified  reviewers  for  their 
opinion  and  evaluation  of  applicants 
and  their  proposals  as  part  of  the 
application  review  process. 

2.  To  Federal  government  agencies  in 
order  to  coordinate  grant  programs. 

3.  To  contractors,  grantees,  volunteers 
and  other  individuals  who  perform  a 
service  or  work  on  a  contract,  grant, 
cooperative  agreement,  or  job  for  the 
Federal  Government. 

4.  To  the  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
the  purpose  of  obtaining  advice  on  the 
application  of  the  Freedom  of 
Infonnation  Acrt  or  Privacy  Act  to  the 
records. 

5.  To  another  Federal  agency,  a  court, 
or  a  party  in  litigation  before  a  court  or 
in  an  administrative  prcxreeding  being 
conducted  by  a  Federal  agency  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding. 

POUaES  AND  PRACTICES  FOR  STOROM, 
RETRCVWG.  ACCESSMO.  RETAMMQ,  AND 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  system  are 
maintained  on  cximputer  or  in  hard  copy 
files,  depending  on  the  individual 
program  offic:e. 

RETRCVABUTY: 

Information  c»n  be  accessed  from  the 
computer  database  by  addressing  data 
contained  in  the  database,  including 
individual  names.  An  individual's  name 
may  be  used  to  manually  access 
material  in  alphabetized  hard  copy  files. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  log-cm  prcKedures.  Only 
those  persons  with  a  need-to-know  in 
order  to  perform  their  duties  may  access 
the  information. 

RETENnON  AND  DISPOSAL: 

File  are  maintained  in  acxordancre 
with  approved  record  retention 
schedules.  Awarded  proposals  are 
transferred  to  the  Federal  Records 
Center  for  permanent  retention. 
Declined  proposals  are  destroyed  five 
years  after  they  are  closed  out 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  sucii  records. 
National  Scienc:e  Foundation.  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230. 

NOmCATION  procbhme: 

The  NSF  Privacy  Act  Officer  should 
be  contac:ted  in  acxordance  vYith 
procedures  set  forth  at  45  CFR  part  613. 


RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 
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CONTCSmO  RECORD  procedures: 

See  "Notification  Procedure"  above. 

record  source  categories: 

Infonnation  is  obtained  from  the 
principal  investigator,  academic 
institution  or  other  applicant,  peer 
reviewers,  and  others. 

SYSTEMS  exempted  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  portions  of  this  system  consisting 
of  investigatory  material  which  would 
identify  persons  supplying  evaluations 
of  NSF  apphcants  and  their  proposals 
have  been  exempted  pursuant  to  5 
U.S.C.  552a(k)(5). 

NSF-61 

SYSTEM  name: 

Reviewer/Proposal  File  and 
Associated  Records. 

SYSTEM  location: 

Decentralized.  There  are  numerous 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation,  420-1  Wilson 
Boulevard.  Arlington,  Virginia  22230. 

categories  of  momduals  covered  by  tw 
system: 

Reviewers  that  evaluate  Foundation 
apphcants  and  their  proposals,  either  by 
submitting  comments  through  the  mail 
or  serving  on  review  panels  or  site  visit 
teams. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  "Reviewer/Proposal  File  and 
Associated  Records"  system  is  a 
subsystem  of  the  "Principal 
Investigator/Proposal  File  and 
Associated  Records"  system,  and 
contains  the  reviewer's  name,  proposal 
title  and  its  identifying  number,  and 
other  related  material. 

authority  for  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1870. 

PURPOSES: 

This  system  enables  program  offices 
to  reference  specific  reviewers  and 
maintain  appropriate  files  for  use  in 
evaluating  applications  for  grants  or 
other  support.  NSF  employees  may 
access  the  system  to  help  select 
reviewers  as  part  of  the  merit  review 
process,  and  to  carry  out  other 
authorized  internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made: 


Federal  government  agencies 
names  of  potential  reviewers 
iaUsts  in  particular  fields, 
contractors,  grantees,  volunteers 
er  individuals  who  perform  a 
or  work  on  a  contract,  grant, 
tive  agreement,  or  job  for  the 
Government, 
jo  the  Department  of  Justice  or  the 
Offic«  of  Management  and  Budget  for 
the  pi  irpose  of  obtaining  advice  on  the 
appUi  nation  of  the  Freedom  of 
Infon  lation  Act  or  Privacy  Act  to  the 
recon  s. 

4. 1  o  another  Federal  agency,  a  court, 
or  a  p  arty  in  Utigation  before  a  coiut  or 
in  an  administrative  proceeding  being 
condi  [cted  by  a  Federal  agency  when 
the  G  )vemment  is  a  party  to  the  judicial 
or  ad  ninistrative  proceeding. 


Fill 


I  AND  PRACTICES  FOR  STORING, 
ACCESSmO,  RETAINING,  AND 
I  OF  RECORDS  IN  THE  SYSTEM: 


POUCH  S 

RETRICnNG, 

DISPONING 

STORASE: 

Vai  ious  portions  of  the  system  are 
main  ained  on  computer  or  in  hard  copy 
files,  lepeilding  on  the  individual 
progr  im  office. 

RETRH  inability: 

Infi  irmation  can  be  accessed  fi'om  the 
comp  [Iter  database  by  addressing  data 
conta  ned  in  the  database,  including 
indiv  dual  reviewer  names.  An 
indiv  dual's  name  may  be  used  to 
mam  dly  access  material  in 
alpha  >etized  hard  copy  files. 

SAFEG  MRDS: 

All  records  containing  personal 
infon  nation  are  maintained  in  secured 
filed  :abinets  or  are  accessed  by  unique 
passii  'ords  and  log-on  procedures.  Only 
those  persons  with  a  need-to-know  in 
order  to  perform  their  duties  may  access 
the  iz  formation. 


RETENTION  AND  DISPOSAL: 

is  cumulative  and  is  maintained 


indei  nitely. 

SYSTEI I  MANAGER(S)  AND  ADDRESS: 

Di\  ision  Director  of  particular  office 
or  pn  igram  maintaining  such  records, 
Natio  aal  Science  Foundation,  4201 
Wils(  n  Boulevard,  Arlington,  Virginia 
22231 1. 

N0T1FI  ;ATI0N  PROCEDURE: 

Thi  f  NSF  Privacy  Act  Officer  should 
be  CO  itacted  in  accordance  with 
proc^ures  set  forth  at  45  CFR  part  613. 

RECOlb  ACCESS  PROCEDURES: 

Se^  "Notification  Procedure*'  above. 

CONTdSTING  RECORD  PROCEDURES; 

Se«  "Notification  Procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  fiom  the 
individual  reviewers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[PR  Doc.  94-3616  Filed  2-16-94;  8:45  am] 
BILUNQ  COOE  7S65-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  CWice 
Of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  60— Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories 

3.  'The  form  nimiber  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  The  information  need  only  be 
submitted  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  States  or  Indian  Tribes,  or  their 
representatives,  requesting  consultation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  waste  repository 
site,  or  wishing  to  participate  in  a 
license  review  for  a  potential  repository. 

6.  An  estimate  Of  tibe  annual  number 
of  responses:  8 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  An  average  of  40 
hours  per  response  for  consultation 
requests,  80  hours  per  response  for 
license  review  participation  proposals, 
and  1  hour  per  response  for  statements 
of  representative  authority.  The  total 
burden  for  all  responses  is  estimated  to 
be  244  hoiurs. 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  appUes:  Not 
appUcable. 

9.  Abstract:  10  CFR  part  60  requires 
States  and  Indian  Tribes  to  submit 
certain  infonnation  to  the  NRC  if  they 
request  consultation  with  the  NRC  staff 
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concerning  review  of  a  potential 
repository  site  or  wish  to  participate  in 
a  license  review  for  a  potential 
repository.  Representatives  of  States  or 
Indian  Tribes  must  submit  a  statement 
of  their  authority  to  act  in  such  . 
representative  capacity.  The  information 
submitted  by  the  States  and  Indian 
Tribes  is  used  by  the  director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  as  a  basis  for  decisions  about 
the  commitment  of  NRC  staff  resources 
to  the  consultation  and  participation 
efforts. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fiom  the 
NRC  PubUc  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0127),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  commiinicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Infonnation 
Resources  Management. 
(FR  Doc.  94-3589  Filed  2-16-94;  8:45  am) 
BILUNG  COOE  7S90-01-M 


Baltimore  Gas  and  Electric  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

[Docket  No.  50-318] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  A,  General  Criterion 
2,  "Design  Bases  For  Protection  Against 
Natural  Phenomena,"  to  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
the  Calvert  Cliffs  Nuclear  Power  Plant, 
Unit  No.  2,  located  at  the  Ucensee's  site 
in  Calvert  Coimty,  Maryland. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
relief  from  General  Design  Criterion  2 
(GDC-2)  during  the  upgrading  of  the 
Unit  1  emergency  diesel  generator  (EDG) 
No.  11.  The  proposed  exemption  will 
permit  the  temporary  removal  of  a  steel 
missile  door  which  provides  missile 
protection  for  the  No.  11  EDG,  which 
will  be  out-of-service  to  allow  for 
modifications  which  will  increase  its 


load  capacity,  and  also  provides  missile 
protection  to  portions  of  the  support 
systems  for  EDGs  Nos.  12  and  21.  EDGs 
Nos.  12  and  21  are  required  to  be 
operable  to  support  the  operation  of 
Unit  2. 

The  upgrading  of  the  Unit  1  EDG  will 
be  performed  during  the  upcoming  Unit 

1  refueUng  outage  (RFO-11).  RFO-11  is 
scheduled  to  commence  on  February  8, 
1994,  and  be  completed  in  early  May 
1994.  The  steel  missile  door  will  be 
required  to  be  removed  about  four  times 
during  the  outage.  The  hcensee 
estimates  that  each  of  the  removals  will 
last  for  about  24  hours,  which  will 
result  in  a  total  removal  time  of  about 
100  hours  during  the  scheduled  89  day 
RFO-11. 

Need  for  the  Proposed  Action 

The  proposed  temporary  exemption  is 
needed  to  permit  the  completion  of 
highly  desirable  upgrades  to  the  Unit  1 
EDG  No.  11  without  requiring  a  dual 
imit  shutdown. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  during  normal  operation  of  Unit 

2  since  the  plant  configuration  is 
changed  only  minimally  for  short 
periods  of  time  when  the  missile  door 
will  be  removed  and  overall  plant 
operation  is  not  changed.  The  likelihood 
of  tornado-generated  or  other  high 
wind-generated  missile  damage  during 
the  time  the  exemption  would  be  in 
effect  and  which  could  affect  equipment 
required  to  be  operable  to  avoid 
radiological  impact  is  low.  Also,  the 
licensee  indicates  that  the  missile  door 
will  be  installed  whenever  severe 
weather  conditions  arise.  Thus,  the 
proposed  temporary  exemption  would 
not  significantly  affect  the  probabiUty  or 
consequences  of  potential  reactor 
accidents  and  would  not  otherwise 
affect  radiological  plant  effluents. 
Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  owner-controlled 
area  defined  in  10  CFR  part  20.  The  EDG 
upgrade  project  activities  do  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  staff  concludes  that  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 


Alternatives  to  the  Imposed  Action 

The  principal  alternative  to  requesting 
the  temporary  exemption  for 
implementation  of  the  EDG  upgrade 
would  be  to  comply  with  the  restrictive 
requirements  of  GDC-2.  However,  this 
alternative  would  not  significanUy 
enhance  the  protection  of  the 
environment,  and  would  result  in  a 
significant  loss  of  power  generation 
since  a  dual  unit  outage  would  be 
required. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  April  1973  Final 
Environmental  Statement  for  the  Calvert 
CUffis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  contacted  the  State  of 
Maryland,  Department  of  Natural 
Resources,  regarding  the  environmental 
impact  of  this  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment  and 
has  determined,  therefore,  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  17, 1993,  as  supplemented  on 
February  4, 1994,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at 
Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  lOth  day 
of  Febmary  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  l-l.  Division  of 
Reactor  Projects  l/U,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-3588  Filed  2-16-94;  8:45  am] 
MLUNO  COOC  75MMI1-M 

[Docket  No.  50-423] 

Norttieast  Nuclear  Energy  Co.; 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
taken  action  with  regard  to  a  Petition  for 
action  under  10  CFR  2.206  received 
from  Mr.  Paul  M.  Blanch  (Petitioner) 
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dated  August  2, 1993,  regarding  the 
Northeast  Nuclear  Energy  Company 
(licensee)  and  the  Millstone  Facility. 

The  Petitioner  requested  that  the  NRC 
reconsider  the  May  4, 1993  enforcement 
action  issued  to  the  licensee  for 
discrimination  against  the  Petitioner  in 
violaUon  of  10  CFR  50.7. 

The  Petitioner  requested 
reconsideration  based  on  his  view  that 
additional  enforcement  action  is 
warranted.  SpeciBcally,  Petitioner 
requests:  (1)  An  enforcement  action 
against  a  licensee  Vice  President  for 
alleged  willful  violation  of  10  CFR  50.7 
and  alleged  deliberate  misconduct 
under  10  CFR  50.5  in  the  discriminatory 
actions  against  Petitioner:  (2)  a  Severity 
Level  I  violation  against  the  licensee 
corporate  ofBcer  allegedly  responsible 
for  directing  action  against  two  of 
Petitioner's  former  subordinates;  (3) 
Severity  Level  I  violations  against  three 
licensee  corporate  ofBcers  allegedly 
resonsible  for  harassment,  intimidation 
and  discrimination  against  the 
Petitioner,  (4)  a  Severity  Level  I 
violation  and  a  Severity  Level  II 
violation  against  a  licensee  attorney  and 
a  licensee  manager  respectively  for 
threatening  individuals  with  letters  of 
reprimand  if  they  did  not  communicate 
with  licensee  attorneys  prior  to  being 
interviewed  by  the  NRC's  Office  of 
Investigations  on  the  discrimination 
matter;  and  (5)  a  minimum  of  a  Severity 
Level  n  violation  against  a  licensee 
manager  for  a  retaliatory  audit  of  the 
Petitioner's  group. 

^The  Director  of  the  Office  of 
Enforcement  has  reviewed  the  bases  for 
the  Petitioner's  request  and  has  fouind 
that  the  Petitoner  has  not  presented 
information  that  would  warrant 
reconsideration  of  the  May  4, 1993 
enforcement  action.  Therefore,  the 
Petitoner's  request  has  been  denied.  The 
reasons  for  the  denial  are  explained  in 
the  "Director's  Decision  Under  10  CFR 
2.206"  (pD-94-01)  which  is  available 
for  public  inspection  at  the  Nuclear 
Regulatory  Commission's  PubUc 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20555,  and  at  the  Local 
Public  Docimient  Room  for  the 
Millstone  Nuclear  Power  Station,  unit  3, 
Learning  Resources  Center,  Thames 
Vall^  State  Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  that  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  Decision  unless  the 


Conrni  ssion,  on  its  own  motion, 
institu  :es  a  review  of  the  decision 
within  that  time. 

Date(  at  Rockville,  Maryland,  this  9th  day 
of  Febr  lary  1994. 

For  t  le  Nuclear  Regulatory  Commission. 
James  1  ieberman, 
Directa  ;  Office  of  Enforcement. 
[FR  Do  .  94-3590  Filed  2-16-94;  8:45  ain] 
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SECu  trriES  and  exchange 

COMR  ISStON 

[Relea  •  No.  34-33614;  File  Na  SR-NASD- 
94-e] 

Self-Rbgulatory  Organizations;  filing 
and  In  mediate  Effectiveness  of 
Propo  ted  Rule  Change  by  National 
Assoc  ation  of  Securities  Dealers,  Inc. 
Relatii  ig  to  Assessments  and  Fees  on 
Membsrs 

Febnia  y  10, 1994. 

Puri  uant  to  section  19(b)(1)  of  the 
Secur  Lies  Exchange  Act  of  1934 
("Act' ),  15  U.S.C  78s(b)(l),  noUce  is 
hereb;  given  that  on  February  9, 1994, 
the  Ni  tional  Association  of  Securities 
Dealej  s.  Inc.  ("NASD"  or  "Association") 
filed  K  rith  the  Securities  and  Exchange 
Comn  ission  ("SEC"  or  "Commission") 
the  pr  >posed  rule  change  as  described 
in  Iter  is  I,  n,  and  m  below,  which  Items 
have  1  een  prepared  by  the  NASD.  The 
NASE  has  designated  this  proposal  as 
one  es  tablishing  or  changing  a  fee  imder 
sectioi  1 19(b)(3)(A)(ii)  of  the  Act.  which 
rendei  s  the  rule  effective  upon  the 
Comn  ission 's  receipt  of  this  filing.  The 
Comn  ission  is  publishing  this  notice  to 
solicil  comments  on  the  proposed  rule 
chang )  from  interested  persons. 

I.  Sell  Regulatory  Organization's 
Statei  lent  of  the  Terms  of  Substance  of 
the  Pi  oposed  Rule  Qiange 

The  NASD  is  proposing  a  rule  change 
to  ami  ind  Schedule  A.  Section  2(b)  to 
the  B]  -Laws  i  to  add  the  provision  that 
any  ii  itial  or  transfer  application  for 
registi  ation  as  a  registered 
repres  mtative  or  registered  principal 
with  t  le  NASD  which  requires  a  special 
regist  ation  review  shall  be  assessed  a 
siirchLrgeof$85. 

n.  Sel  f-Regnlatary  OrganizatiaB's 
Stata  lent  of  the  PnrpoM  of,  and 
Statu  Dry  Basis  for,  flw  Proposed  Rule 
Chanfe 

filing  with  the  Commission,  the 
included  statements  concerning 
of  and  basis  for  the 


IS 


In 
NASQ 
the 


pixpose 


1 NAI 13  Manual,  By-Laws,  Schedule  A.  Section 
2(b),  (G  :H)  11753. 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  sununaries,  set  forth  in 
Sections  (A),  P),  and  (C)  below,  of  the    . 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Any  initial  or  transfer  application  to 
register  as  a  representative  or  principal 
with  the  Association  requires  the 
submission  of  Form  U-4,  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  ("Form  U-4"). 
Item  22  on  page  three  of  Form  U-4 
requires  disclosure  of  violations  of 
certain  criminal  and  securities  laws, 
rules  and  regulations.  Any  "yes"  answer 
to  item  22  requires  additional  detailed 
disclosure  on  the  disclosure  reporting 
page  of  Form  U-4,  which  in  turn 
requires  a  special  registration  review  of 
such  information  by  the  Association. 

Pursuant  to  Article  VI  of  the  By-Laws 
of  the  Association,  the  NASD  requires 
its  members  to  pay  a  $65  fee  for  each 
apphcation  submitted  to  the  Association 
for  the  registration  or  transfer  of 
registration  of  a  registered 
representative  or  registered  principal,  as 
set  forth  in  Schedule  A,  Section  2(b)  to 
the  By-Laws.  The  NASb  is  proposing  to 
amend  Schedule  A.  Section  2(b)  to  the 
By-Laws  to  add  the  provision  that  any 
initial  or  transfer  application  which 
requires  a  special  registration  review 
shall  be  assessed  a  surcharge  of  $85. 

There  are  additional  costs  associated 
with  performing  a  special  registration 
review  of  information  disclosed  in  the 
Form  U-4  and  maintaining  such 
information  in  the  NASD's  Central 
Registration  Depository  disciplinary 
database  ("CRD  database").  These  costs 
relate  to  conducting  research  on  all 
criminal  actions,  disciplinary  actions 
taken  by  the  states.  SROs  and  the  SEC 
disclosed  in  the  U-4  and  including 
information  on  such  actions  on  the  CRD 
database.  A  special  registration  review 
will  also  require  CRD  to  provide 
information  on  any  criminal, 
disciplinary,  or  SEC  action. 

Based  on  data  for  1991 ,  the 
Association  estimates  the  extra  costs 
attributable  to  U-4s  in  1994  for  which 
a  special  registration  review  is  required 
will  be  approximately  $85  per  U-4 
filing.  The  NASD,  therefore,  in 
accordance  with  its  objective  to  align 
revenues  with  the  cost  of  providing 
particular  services  to  members  and. 
specifically,  its  objective  to  focus  fee 
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increases  on  actions  that  impact  the 
disciplinary  process,  is  proposing  to 
amend  Schedule  A,  Section  2(b)  to  the 
By-Laws  to  add  the  provision  that  any 
initial  or  transfer  application  which 
requires  a  special  registration  review 
shall  be  assessed  a  surcharge  of  $85.  The 
surcharge  will  take  effect  on  March  1. 
1994  for  all  initial  and  transfer  filings 
either  that  have  a  "yes"  answer  to  item 
22  on  Form  U-4  or  for  which 
information  exists  in  the  CRD  database 
that  would  require  a  "yes"  answer  to 
item  22  regardless  of  how  it  is 
answered. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act,2  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  in  that 
the  proposed  rule  change  equitably 
allocates  the  extra  costs  associated  with 
U— 4s  for  which  a  special  registration 
review  is  required  to  the  member  firms 
incurring  such  costs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither  • 
soUcited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  section  (e) 
of  Rule  19b-4  promulgated  thereunder 
in  that  it  constitutes  a  due,  fee  or  other 
charge.  However,  the  NASD  will 
implement  the  fee  change  on  March  1, 
1994. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


zi5U.S.C78o-3(19S8). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
.  those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  10, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  94-3626  Filed  2-16-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges,  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

February  10, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Sectirities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
.Act  of  1934  and  Rule  12f-l  thereunder 
for  unUsted  trading  privileges  in  the 
following  securities: 

Morgan  Stanley  Africa  Investment  Fund, 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11977). 
Ashland  (M, 
$3,125  Cum.  Conv.  Pfd..  No  Par  Value  (File 
No.  7-11978). 
Crisalerias  de  Chile  S.A., 
American  Depository  Shares  (each 
representing  3  shares  of  Common  Stock, 
No  Par  Value  (File  No.  7-11979). 
Freeport-McMoran  Copper  &  Gold,  Inc., 
Dep.  Shrs.  Series  II  (each  rep.  $0.05  of  a 
shr.  of  Gold-Denominated  Pfr.  Stk,  Series 
II,  $.10  Par  Value  (File  No.  7-11980). 
Gables  Residential  Trust, 
Shrs.  of  Beneficial  Inter,  $.01  Par  Value 
(File  No.  7-11981). 
Glimcher  Realty  Trust, 


Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11982). 
Quantum  Restaurant  Group,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11983). 
Mid  America  Apartment  Communities,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11984). 
O'Sullivan  Industries  Holding,  Inc, 
Common  Stock.  $.100  Par  Value  (File  No. 
7-11985). 
Occidental  Petroleum  Corp.. 
$3.00  Ctjun.  Conv.  Pfd.  Stk.,  $1.00  Par 
Value  (File  No.  7-11986). 
Playtex  Products,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11987). 
Shawnut  National  Corp., 

Warrants,  No  Par  Value  (File  No.  7-11988). 
Statesman  Group,  Inc, 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11989). 
G.T.  Global  Developing  Markets  Fund,  Inc.. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11990). 
United  Mobil  Homes,  Inc.. 
Conunon  Stock.  $.10  Par  Value  (File  No.  7- 
11991). 
PECO  Enetgy  Company, 
Common  Stock,  No  Par  Value  (File  No.  7- 
11992). 
Franklin  Advantage  Real  Estate  Income 
Fund, 
Series  A,  Common  Stock.  No  Par  Value 
(File  No.  7-11993). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  4, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathu  G.  Katz, 

Secretary. 

|FR  Doc.  94-3628  Filed  2-16-94;  8:45  am) 
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Self-Regulatory  Organliaflons; 
Applicationa  for  Unlisted  Trading 
Privileges;  Notioe  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

Februaiy  10. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  imlisted  trading  privileges  in  the 
following  securities: 

CeridianCorp., 
Depositary  Shares  (rep.  1/100  sh.  Cm.  Cv. 
Exch.  Pfd..  SIOO.OO  Par  Value  (File  No. 
7-12003). 
Columbus  Realty  Trust, 
Common  Shares  of  Beneficial  Interest,  S.Ol 
Par  Value  (File  No.  7-12004). 
Compania  Boliviana  de  Energia  Electrica, 
S.A., 
Common  Stock,  No  Par  Value  (File  No.  7- 
12005). 
Corporate  High  Yield  Fund  II. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12006). 
Emerging  Markets  Inficastructure  Fund,  Inc., 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12007). 
Home  Holdings,  Inc. 
Ser.  A  Common  Stock.  $.01  Par  Value  (File 
No.  7-12008). 
Koninklije  Ahold  AV, 
American  DepKisitary  Shares  (rep.  1  Ord. 
sh.,  NGL  1.25  Par  Value  (File  No.  7- 
12009). 
M.I.  Schottenstein  Homes.  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12010). 
MAXXIM  Medical,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12011). 
MuniBond  Income  Fund,  Inc., 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12012). 
National  Intergroup,  Inc., 
$4.20  Cm.  Exch.  Ser.  A  Pfd.  Stk.  (File  No. 
7-12013).     . 
New  York  State  Gas  &  Electric  Corp.. 
Adj.  Rte.  Sri.  Pfd..  Ser.  B  Cum..  $25.00  Par 
Value  (File  No.  7-12014). 
Oil-Dri  Corp.  of  America, 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
12015). 
Pakistan  Investment  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12016). 
Salomon  Brothers  Worldwide  Income  Fund. 
Inc.. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12017). 
Schroder  Asian  GrowthTund.  Inc., 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12018). 
Washington  Homes,  Inc.. 
Common  Vot.  Stock.  $.01  Par  Value  (File 
No.  7-12019). 
Wiser  Oil  Co., 
Common  Stock,  $3.00  Par  Value  (File  No. 
7-12020). 


Thes  i  securities  are  listed  and 
registei  ed  on  one  or  more  other  national 
securit  es  exchange  and  are  reported  in 
the  cor  solidated  transaction  reporting 
system 

Inter  »sted  persons  are  invited  to 
submit'on  or  before  March  4, 1994, 
writteh  data,  views  and  arguments 
concer  ling  the  above-referenced 
applies  tions.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  Jiereof  with  the  Secretary  of  the 
Securines  and  Exchange  Commission, 
450  Fiih  Street,  NW.,  Washington,  DC 
20549.pFollowing  this  opportunity  for 
hearin|,  the  Commission  will  approve 
the  apglications  if  it  finds,  based  upon 
all  thelnformation  available  to  it,  that 
the  ext  msions  of  unlisted  trading 
privile  ;es  pursuant  to  such  applications 
are  coi  sistent  with  the  maintenance  of 
fair  anfl  orderly  markets  and  the 
protect  ion  of  investors. 

For 
Market 
authorii 
Jonath 


tl  e  Commission,  by  the  Division  of 
Regulation,  pursuant  to  delegated 


G.Katz. 

[FR  Do<|.  94-3C29  Filed  2-16-94;  B:45  am] 
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Self-Rfcguiatory  Organizations; 
ApplU  itions  for  Unlisted  Trading 
Privile  )es;  Notice  and  Opportunity  for 
Hearir^;  Philadelphia  Stock  Exchange, 
Inc 

Februaiy  10. 1994. 

The  above  named  national  seciuities 
exchai  ige  has  filed  applications  with  the 
Seciui  ies  and  Exchange  Commission 
("Com  mission")  pursuant  to  Section 
12(f)(l  1(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  Mii  isted  trading  privileges  in  the 
follow  ng  securities: 

Quanti  m  Restaurant  Group.  Inc.. 
Cora  non  Stock.  $.01  Par  Value  (File  No.  7- 
1  157). 
Southc  own.  Inc., 


11 
Pfd.  fctock.  Conv.  Series  D  (File  No.  7- 


11  158). 
Glimcl  er  Realty  Trust. 
Com  non  Shares  of  Beneficial  Interest  (File 
Nc.  7-11959). 
Pakista  Q  Investment  Fund.  Inc.. 
Com  non  Stock,  $.or  Par  Value  (File  No.  7- 
11  (60). 
Pacific  Gulf  Properties.  Inc.. 
Com  non  Stock.  $1.00  Par  Value  (File  No. 
74 1961). 

Star  Resources.  Ltd., 
on  Stock,  $.01  Par  Value  (File  No.  7- 


Occid^ital  Petroleum  Corporation, 

Cum.  Cxy  Indexed  Conv.  Pfd.  Stock 
No.  7-11963). 
Industries  Holding,  Inc., 


Coinxnon  Stock,  $.01  Par  Value  (File  No.  7- 
11964). 
Playtex  Products,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11965). 
Mid  American  Apartment  Communities,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11966). 
Crisalerias  De  Chile  S.A., 
American  Depository  Shares  (File  No.  7- 
11967). 
United  Asset  Management. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11968). 
United  Mobile  Home.  Inc.. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11969). 
Plantronics.  Inc.. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11970). 
G.T.  Global  Developing  Market  Fund,  Inc., 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11971). 
Franklin  Advantage  Realty  Estate  Income 
Fund, 
Series  A  Common  Stock,  No  Par  Value 
(File  No.  7-11972). 
Bo  water  Incorporated. 
Depository  Shares  Preferred  B  Stock  (File 
No.  7-11973). 
Bowater  Incorporated. 
DejMsitory  Shares  Preferred  C  Stock  (File 
No.  7-11974). 
Security  Connecticut  Corporation. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11975). 
Ceridian  Corporation. 
Depository  Shares  each  representing 
1 .  100th  of  a  Share  of  Cum.  Cv. 
Exchangeable  Pfd.  Stock.  $100  Par  Value 
(File  No.  7-11976). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  4,  1994. 
written  data,  views  and  argiunents 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington.  DC 
20549.  FoUoMfing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.-Katz, 
Secretary. 

(FR  Doc.  94-3630  Filed  2-16-94:  8.45  am) 
BILLING  CODE  801(M)1-M 
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Self-Regulatory  Organizations; 
Applications  for  UnHsted  Trading 
Prhrileges;  Notica  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  inc. 

February  10, 1994. 

The  above  named  nati(»ial  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Grangers  Exploration.  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11994) 
Playtex  Products,  Inc. 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
11995) 
Emerging  Markets  Infrastructure  Fund 
Common  Stock  $.001  Par  Value  (File  Na 
7-11996) 
AztarCorp. 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
11997) 
Alliance  World  Dollar  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11998) 
Blackrock  2001  Term  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
11999) 
Grupo  Casa  Autry  S~A.  de  CV. 

American  Depositary  Shares,  No  Par  Value 
(File  No.  7-12000) 
Grupo  Mexicano  de  Desarrollo  S.A.  de  CV. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-12001) 
)&L  Specialty  Steel,  Inc 
Conunon  Slock,  $.01  Par  Value  (File  No.  7- 
12002) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  4. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  conunents  should  file  three    . 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  ^4W.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-3627  Filed  2-16-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnlstratkNi 

Availability  of  Environmental 
Document  and  Public  Hearing;  Greater 
Rockford  Airport,  Rockford,  IL 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  to  hold  a  public  hearing 

and  accept  additional  scoping 

comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Document  has  been 
prepared  for  proposed  development  at 
Greater  Rockford  Airport,  Rockford. 
Illinois.  In  addition,  it  is  the  intent  of 
this  notice  to  also  inform  the  public  that 
the  Airport  will  be  conducting  a  Public 
Hearing.  Major  development  items, 
proposed  to  be  completed  over  the  next 
5  to  10  years,  are  depicted  on  the 
Airport  Layout  Plan  (ALP). 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Wishy,  Commimity  Planner, 
Federal  Aviation  Administration. 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue.  Des  Plalnes.  Illinois 
60018.  (708)  294-7524. 
SUPPLEMENTARY  INFORMATXm:  The  FAA 
issued  a  Federal  Register  Notice  on 
April  22, 1993  annoimdng  its  intent  to 
prepare  an  Environmental  Docimient 
(possible  Environmental  Impact 
Statement)  and  to  hold  a  May  26, 1993 
scoping  meeting.  At  the  scoping  meeting 
no  significant  impacts  were  identified. 
Some  concerns  were  expressed  over 
possible  noise,  floodplain  and  wetland 
impacts.  The  airport  sponsor  indicated 
that  any  impacts  would  be  mitigated 
below  the  level  of  significance  as  an 
integral  part  of  the  development. 
Recently,  United  Parcel  Service  (UPS) 
announced  their  intention  to  initiate  a 
cargo  hub  at  the  airport  in  an  area  not 
covered  by  the  previous  scoping 
meeting.  Below  is  a  refined  Usting  of  the 
major  associated  and  indirect 
development  projects,  incorporating 
items  scoped  originally  and  those  newly 
identified  as  part  of  the  UPS  project. 

1.  Develop  the  midfield  area  for 
aviation-related  industrial  users, 
(scoped  originally) 

2.  Expand  the  existing  cargo  apron 
and  buildings  west  of  the  existing 
terminal  building  to  accommodate  a 
minimum  of  26  cargo  aircraft, 
(expansion  scoped  originally;  to 
accommodate  26  aircraft — new) 

3.  Extend  Runway  7/25  to  a  length  of 
10,000  feet  by  constructing  a  3,500-foot 
southwesterly  extension  with  parallel 
and  connecting  taxiways  and  associated 


lightii^  and  navigatian  aids.  This  would 
include  the  installaticHi  of  a  CAT  U 
Instrument  Landing  System  (ILS)  for 
Runway  7.  [acoped  originally) 

4.  Relocate  approximately  12.000  flaet 
of  Belt  Line  Road  and  9.300  feet  of 
IGshwaukee  Road,  (scoped  originally) 

5.  Expand  the  existing  terminal 
building  and  auto  parking  lot  and 
upgrade  the  existing  airport  entrance 
roadway,  (scoped  originally) 

6.  Construct  a  general  aviation  apron 
and  T-hangars.  (scoped  originally) 

7.  Remove  miscellaneous  support 
buildings,  (scoped  originally) 

8.  Construct  a  new  4,000-foot  general 
aviation  visual  approach  runway, 
parallel  to  and  5.100  feet  southeast  of 
existing  Runway  7/25.  with  associated 
taxiways  and  instrumentation,  (scoped 
originally) 

9.  Construct  and  realign  varioxis 
taxiways  parallel  to  Runway  1/19.  The 
majority  of  the  realignment  work 
proposed  is  adjacent  to  and  west  of  the 
approach  end  of  Runway  19.  (scoped 
originally) 

10.  Implement  actions  recommended 
in  the  1993  Master  Drainage/ Stormwater 
Management  Plan,  (scoped  originally) 

11.  Lnplement  actions  recommenaed 
in  the  updated  Noise  Compatibility 
Plan,  (scoped  originally) 

12.  Acquire  approximately  1,100  acres 
of  land  for  airfield  development  and 
noise  and  floodway  mitigation.  Included 
in  this  acquisition  is  the  relocation  of 
approximately  28  residential  dwellings, 
of  which  only  eleven  are  considered  to 
be  noise  impacted  and  must  be  acquired 
and  residents  relocated  prior  to  the  start 
of  any  operation  resulting  from  the 
Proposed  Action  Alternative.  The 
remaining  residential  dwellings  would 
be  acquired  for  purposes  of  airfield 
development  and  floodway  mitigation, 
(land  acquisition  scoped  originally;  new 
noise  impacted  homes) 

13.  Compensate  for  wetland  impact* 
caused  by  the  development  of  the 
Proposed  Action  Alternative  through 
the  creation  of  approximately  25  acres 
of  new  wetlands,  (scoped  originally) 

14.  An  additional  1,500  flights 
annually  beyond  those  originally 
forecasted  but  with  a  greater  number  of 
stage  three  aircraft.  This  is  based  on 
UPS's  proposal  to  initiate  an  air  cargo 
operation  at  Greater  Rockford  Airport, 
(new) 

An  informational  workshop  and 
Public  Hearing  will  be  held  from  3  p.m. 
to  8  p.m.  on  Tuesday,  March  22, 1994 
in  the  Auditorium  and  Classroom  of  the 
Operations  &  Public  Safety  Center  at 
Greater  Rockford  Airport,  60  Airport 
Drive,  Rockford,  Illinois.  Comments  on 
the  Draft  Environmental  Assessment  are 
invited  from  Federal.  State,  and  local 
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agencies,  and  all  other  interested  parties 
to  provide  additional  opportunity  for 
scoping  comments  and  to  insure  that  a 
full  range  of  issues  and  alternatives 
related  to  the  proposed  projects  and 
actions  are  addressed  and  all  issues 
identified.  Comments  may  be  provided 
in  writing  and/or  orally  at  the  Public 
Hearing  or  submitted  in  writing  either  to 
the  FAA  at  the  address  provided  above 
or  to  Mr.  Frederick  C.  Ford,  Executive 
Director,  Greater  Rockford  Airport,  3600 
Airport  Drive,  P.O.  Box  5063,  Rockford, 
Illinois  61125-0063.  All  comments 
received  by  April  6, 1994  will  be 
considered  in  preparation  of  the  Airport 
Sponsor's  Final  Environmental 
Assessment.  Comments  received  after 
the  close  of  the  comment  period,  but 
prior  to  the  FAA's  environmental  fining 
will  be  considered  by  the  FAA  to  the 
extent  practical.  The  FAA  will  issue  a 
Final  Environmental  Document  that 
includes  corrections,  clarifications  and 
responses  to  comments  on  the  Draft 
Environmental  Assessment. 

Copies  of  the  Draft  Environmental 
Assessment  are  available  for  review  at 
the  following  locations: 

Airport  Manager's  Office,  Greater  Rockford 
Airport  Authority,  3600  Airport  Drive, 
Rockford,  lUinois  61125-0063 

Rockford  City  Clerk's  Office,  Rockford  City 
Hall,  1201  Broadway,  Rockford,  Illinois 

Winnebago  County  Courthouse,  County 
Clerk's  Office.  400  West  State,  Rockford, 
Illinois 

Rockford  Public  Library,  215  North  Wyman, 
Rockford,  Illinois 

Illinois  Department  of  Transportation, 
Division  of  Aeronautics.  One  Langhorne 
Drive,  Capitol  Airport,  Springfield,  Illinois 

Federal  Aviation  Adiministration,  Chicago 
Airports  District  Office,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018 
Issued  in  Des  Plaines,  Illinois  on  February 

9.  1994. 

Louis  H.  Yates, 

Manager,  Chicago  Airports  District  Office, 
FAA,  Great  Lakes  Region. 
iPR  Doc.  94-3621  Filed  2-16-94;  8:45  am] 
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Availability  of  Final  Environmental 
Impact  Statement  (EiS)  for  the 
Establishment  of  an  Instrument 
Landing  System  (li-S)  on  Runway  11  at 
Newark  Intemationai  Airport,  Newark, 
NJ 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
Notice  to  advise  the  public,  local,  State 
and  Federal  agencies,  and  all  other 


interes  ed  parties  of  the  availability  of  a 
final  E;  ivironmental  Impact  Statement 
(EIS),  \  'hich  assesses  the  potential 
effects  jf  constructing  and  operating  an 
Instrur  lent  Landing  System  (ILS) 
facility  on  Runway  11  at  Newark 
Interns  tional  Airport,  Newark,  New 
Jersey.  The  EIS  has  been  prepared  in 
accord  ince  with  the  National 
Enviro  imental  Policy  Act  of  1969.  The 
purpos  B  of  this  proposed  action  is  to 
reduce  delays  to  the  aircraft  and 
passen  ;ers  utilizing  Newark 
Interne  tional  Airport  and  to  provide 
e  ficient  use  of  the  existing 
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FOR  FUlnXER  INFORMATION  CONTACT: 
Mr.  Th  jmas  Hom  of  the  Federal 
Aviati<  n  Administration  at  (718)  553- 
1508,  <  r  Mr.  Errol  Francis  of  the  Federal 
Aviati<  n  Administration  at  (718)  553- 
1158. 

SUPPL^ENTARY  INFORMATION:  An  FAA 
evalua  ion  concluded  that  the 
installi  tion  of  an  ILS  on  Rim  way  11  at 
Newar  :  International  Airport  would 
reduce  aircraft  and  passenger  delays  and 
provid  !  for  greater  efficiency  in  the  use 
of  the  (  xisting  runways.  The  FAA,  in 
coopei  ition  with  the  Port  Authority  of 
•k  and  New  Jersey  (PANYNJ), 
he  preparation  of  an 
Envira  imental  Assessment  (EA)  for  an 
Instrument  Landing  System/Microwave 
System  (ILS/MLS). 
ic  hearing  was  held  on 
Septeiiber  19, 1991  to  receive 
commi  nts  regarding  the  Draft 
Envira  imental  Assessment  (EA)  for  the 
propos  ed  Runway  11  ILS/MLS  at 
Newar  c  Intemationai  Airport;  and  a 
notice  af  Intent  to  prepare  an 
Enviro  imental  Impact  Statement  (EIS) 
was  pi  blished  in  the  Federal  Register 
by  the  FAA  on  March  29, 1993  inviting 
commi  ints.  Both  verbal  and  written 
comm  snts  were  received.  Comments 
from  t  le  public  hearing  and  those 
arising  from  the  publication  of  the 
Notice  of  Intent  were  incorporated  into 
a  Drafi  Environmental  Impact  Statement 
(DEIS]  Due  to  technical  reasons  and 
consic  Brations,  an  MLS  was  no  longer  a 
part  o  the  proposed  action. 

A  n<  tice  of  Availability  of  the  DEIS 
was  pi  blished  in  the  Federal  Register 
by  the  FAA  on  September  20, 1993  and 
by  the  United  States  Environmental 
Protec  ion  Agency  (EPA)  on  September 
24. 19  13.  Both  verbal  and  written 
comm  (nts  were  received,  incorporated 
into,  a  id  addressed  in  the  Final  EIS. 

Sev(  ral  alternatives  to  the  proposed 
action  were  evaluated  in  the  EIS, 
incluc  ing:  shifting  the  demand  to  other 
airpor  s;  restricting  aircraft  operations 
during  peak  operating  hours;  installing 


a  precision  instrument  landing  system 
on  another  runway;  and  no  action. 

An  analysis  of  both  the  function  of  the 
ILS  and  the  data  used  to  develop  the 
Environmental  Assessment  led  to  the 
recommendation  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  installation  of  an  ILS 
on  Runway  11  at  Newark  Intemationai 
Airport.  In  addition,  based  on  this 
analysis  the  FAA  determined  that  the 
Runway  11  precision  approach  is 
separate  and  independent  of  those 
issues  and  actions  considered  in  the  EIS 
currently  being  completed  for  the 
Expanded  East  Coast  Plan  (EECP). 

The  EIS  for  the  Newark  Runway  1 1 
ILS  project  specifically  addresses  the 
environmental  impacts  resulting  from 
the  installation  and  use  of  a  precision 
approach  landing  system  for  Runway  1 1 
at  Newark  International  Airport.  The 
installation  of  an  ILS  on  Runway  1 1  is 
not  a  component  part  of  the  EECP.  The 
scope  of  the  EECP  EIS  analyzes 
procedures  involving  aircraft  above 
3,000  feet.  Utilization  of  the  precision 
approach  to  Runway  11  will  only  effect 
procedures  relevant  to,  and  aircraft 
operations  conducted  below  3,000  feet. 
The  Runway  11  ILS  precision  approach 
will  in  no  way  limit  the  choice  of 
reasonable  alternatives  in  the  current 
EECP  EIS.  Rather,  the  Runway  11  ILS  is 
a  stand  alone  project  of  independent 
utility,  needed  to  reduce  operating 
delays  at  Newark  Intemationai  Airport. 
Therefore,  the  preparation  of  a  separate 
EIS  for  this  project  is  appropriate, 

The  EIS  is  available  for  public  review 
at  the  following  locations:  (1)  Cranford 
Public  Library,  224  Walnut  Avenue, 
Cranford,  New  Jersey  (contact  the  Head 
Librarian);  (2)  Elizabeth  Public  Library, 
11  South  Broad  Street,  Elizabeth,  New 
Jersey  (contact  the  Head  Librarian);  (3) 
Newark  Public  Library,  5  Washington 
Street,  Newark,  New  Jersey  (contact  the 
Head  Librarian);  (4)  Air  Traffic  Control 
Tower,  room  112,  Tower  Road,  Newark 
Intemationai  Airport  (ask  for  Mr. 
Lucious  Riley). 

To  obtain  a  copy  of  the  EIS,  submit  a 
written  request  to:  Mr.  Thomas  Hom 
(AEA-451.3),  Supervisor.  Navaids/ 
Visaids/Weather  Section,  Airway 
Facilities  Division,  Federil  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
Intemationai  Airport,  J^aica,  New 
York  11430. 

Issued  in  Jamaica,  New  York  on  February 
14.  1994. 

Charles  J.  Hoch, 

Manager,  Airway  Facilities  Division,  FAA 
Efistern  Region. 

IFR  Doc.  94-3674  Filed  2-16-94;  8:45  am] 
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Flight  Standards  District  Office  at  Los 
Angeles,  CA;  Relocation 

Notice  is  hereby  given  that  on  or 
about  January  29. 1994,  the  Flight 
Standards  District  Office  at  5885  W. 
Imperial  Highway,  Los  Angeles,  CA 
90045  will  be  relocating  to  2250  E. 
Imperial  Highway,  suite  140,  Kilroy 
Airport  Center,  El  Segundo.  CA  90245. 
Services  to  the  general  public  will 
continue  to  be  provided  by  this  office 
without  intermption.  This  information 
will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued.  (Sec.  313(a),  72  Stat.  752;  49 
use.  1354.) 

Issued  in  Hawthorne.  CA,  on  January  24. 
1994. 

Alex  Hammond, 

Regional  Administrator,  Western-Pacific 
Region. 

IFR  Doc.  94-3246  Filed  2-16-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  10, 1994. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  folloviring 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  hsted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0023 


Form  Nundyer  IRS  Form  720 

Type  of  Review:  Resubmission 

Title:  Quarterly  Federal  Excise  Tax 
Return 

Description:  Form  720  is  used  to  report 
excise  taxes  due  from  retailers  and 
manufacturers  on  the  sale  or 
manufacture  of  various  articles,  to 
report  taxes  on  facilities  and  services, 
and  taxes  on  certain  products  and 
commodities  (gasoline  and  vaccines, 
etc.).  It  enables  IRS  to  monitor  excise 
tax  liability  for  various  categories  on 
a  single  form  and  to  collect  the  tax 
quarterly  in  compliance  with  the  law 
and  regulations  (Internal  Revenue 
Code  6011). 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  338,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


720  

Sch.  A 

Sch.  C  Part  I  . 
Sch.  C  Part  II 
Scti.  C  Part  III 


Recordkeeping 


25  hr.,  21  min 
2  hr.,  23  min  . 
2  hr..  38  tnin  . 
1 1  hr.,  58  min 
14  rnin  


Learning  about  the  law  or  the  form 


2  hr.,  26  min 


Preparing  and 

sendirig  the  form  to 

the  IRS 


8  hr.,  52  I 
2  min. 
2  triin. 
12  mia 


Frequency  of  Response:  Quarterly 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  10,003,900 

hours 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  hitemal  Revenue  Service, 


room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  94-3668  Filed  2-16-94;  8:45  am| 
BtLUNG  CODE  4«3a-01-P 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCt^AR  FACIUTIES  SAFETY 
BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Published 
February  9. 1994,  59  FR  6082. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  February  24, 1994,  2:00  p.m. 

PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue,  NW.,  Washington, 
DC  20004. 

STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  meeting 
date  has  been  changed  to  March  11, 


1994,  9:00  a.m.,  to  accommodate 
Depai  ment  of  Energy  witnesses. 

NoU  :  Any  matter  not  discussed  or 
concli  ded  may  be  carried  over  to  a  later 
meetii  g. 


M3RE 


FORI 

M.  Aiidersen, 

Dated 
Rober 

Genen  i/ 
[FR  D<  c 

BILUNO 


BOARI 


RESERVE 

'FEDERAL  REGISTER"  CITATION  OF 
PREVI  HJS  ANNOUNCEMENT:  59  FR  6676, 
Febn  ary  11, 1994. 
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INFORMATION  CONTACT:  Robert 
, (202)  208-6400. 
:  February  15, 1994. 
M.  Andersen, 

Counsel. 
94-3808  Filed  2-15-94;  8:45  ami 

CODE  a820-KD-M 


OF  GOVERNORS  OF  THE  FEDERAL 
SYSTEM 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
February  16, 1994. 

CHANGES  IN  THE  MEETING:  Change  in  the 
status  of  an  item: 

Proposed  amendments  to  Regulation  E 
(Electronic  Fund  Trainsfers)  to  cover 
Electronic  Benefit  Transfer  (EST)  programs 
established  by  federal,  state,  or  local  agencies 
(proposed  earlier  for  public  comment;  Docket 
Na  R-0796)  has  been  moved  from  the 
Summary  ^enda  to  the  Discussion  Agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  14, 1994. 
William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  94-3727  Filed  2-15-94;  9:31  am] 

BILUNO  COOE  6210-01-P 


8041 


Corrections 


Fadmll 

VoL  59,  Na  33 

Thursday,  February  17,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notioe  documents.  These  oonedions  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed.documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standarda  and 
Technology 

[Doctot  Na  931 107-3307] 
RtN0893-AA70 

Propoaed  Federal  Information 
Procaaaing  Standard  for  Portabia 
Operating  Syatem  Interface  (POSIX>— 
Part  2:  Shell  and  Utilltiea 

Correction 

In  notice  document  94-1818 
beginning  on  page  4034  in  the  issue  of 
Friday,  January  28, 1994,  make  the 
following  corrections: 

1.  On  page  4036,  in  the  second 
colimin,  in  the  third  paragraph,  in  the 
first  and  second  lines,  "[c/T]"  should 
read  "[cll]"  each  place  it  appears. 

2.  On  the  same  page,  in  the  same 
column,  in  the  sixth  paragraph,  in  the 
second  line,  "unmasl^'  should  read 
"umasJt". 

BN.UNO  COOC  1SOM1-0 


DEPARTMENT  OF  DEFENSE 

48CFRPart252 

Defenae  Federal  Acquiaition 
Regulation  Supplement;  North 
American  Free  Trade  Agreement 
Implementation  Act 

Correction 

In  rule  document  94-447  beginning  on 
page  1288  in  the  issue  of  Monday, 
January  10, 1994,  make  the  following 
corrections: 

2S2.22S-7007    [CorrMtwQ 

1.  On  page  1291,  in  the  first  column, 
in  section  252.225- 7007(c),  in  the  fourth 
line,  after  "coimtry"  insert  "designated 
coimtry". 

2.  On  the  same  page,  in  the  same 
column,  in  section  252.225-7007(d),  in 
the  last  line  "customer"  should  read 
"custom". 

252.225-7037    [Convcted] 

3.  On  page  1292,  in  the  second 
column,  in  section  252.225- 
7037((f)(2)(iv),  in  the  10th  line,  "plan." 
should  read  "plant." 

MLUNQ  COOE  1S0S414 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[DoGltat  Na  RP91-143-02q 

Great  Lakaa  Gaa  Tranamlaaion  UmltKl 
Partnerahip;  Revenue  Sharing  Report 

Correction 

In  notice  document  94-2903 
appearing  on  page  6012,  in  the  issue  of 
Wednesday,  February  9, 1994,  in  the 
first  coliunn,  in  the  first  line,  the  docket 
number  should  read  as  set  forth  above. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviadon  Admlniatration 

14CFRPart71 

[Alrapace  Dociwt  No.  83-A8W-4(q 

Propoaed  Modification  of  Claaa  E 
Airapace:  Harriaon,  AR 

Correction 

In  proposed  rule  document  93-31698 
begiiming  on  page  68577  in  the  issue  of 
Tuesday,  December  28. 1993,  make  the 
following  correction: 

On  page  68578,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  docimient. 
"FR  Doc.  93-3"  should  read  "FR  Doc. 
93-31698". 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  682 
RIN  1840-AB80 

Student  Assistance  General 
Provisions;  Federal  Family  Education 
Loan  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  and  Federal  Family 
Education  Loan  program  regulations. 
These  amendments  are  needed  to 
implement  changes  in  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  and  to  improve  the  monitoring 
and  accountability  of  institutions  and 
third-party  servicers  participating  in  the 
student  Hnancial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
rv,  HEA  programs).  The  changes  would 
establish  requirements  governing 
contracts  between  institutions  and 
third-party  servicers  to  administer  any 
aspect  of  an  institution's  participation 
in  those  programs.  In  addition,  the 
changes  would  strengthen  sanctions 
against  institutions  for  violations  of 
Title  rv,  HEA  program  requirements  and 
establish  similar  sanctions  for  third- 
party  servicers.  The  changes  also  would 
establish  standards  of  administrative 
and  fmancial  responsibility  for  third- 
party  servicers  that  administer  any 
aspect  of  a  guaranty  agency's  or  lender's 
participation  in  the  Federal  Family 
Education  Loan  programs. 
DATES:  Comments  must  be  received  on 
or  before  April  4, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mr.  Greg  Allen,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  4318,  Regional 
Office  Building  3,  Washington.  DC 
20202-5343. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Allen.  Telephone  (202)  708-7888. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  6  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
(.^4  CFR  part  668)  currently  apply  to  all 
institutions  that  participate  in  the 
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Student  1  inancial  Assistance  Programs 
authoria  d  by  Title  IV  of  the  HEA.  For 
purposes  of  Uiese  regulations,  the  Title 
IV,  HEA  student  Financial  Assistance 
Programs  include  the  Federal  Pell  Grant, 
Federal  I  amily  Education  Loan  (FFEL). 
Federal  I  irect  Student  Loan.  State 
Student    [icentive  Grant  (SSIG),  Federal 
Perkins  I  oan.  Federal  Work-Study 
(FWS),  a]  id  Federal  Supplemental 
Educatio  lal  Opportunity  Grant  (FSEGG) 
program! . 

Tne  FF  EL  program  regulations  (34 
CFR  part  682)  govern  the  Federal 
Stafford  .oan  Program,  the  Federal 
Supplera  3ntal  Loans  for  Students 
(Federal  5LS)  Program,  the  Federal 
PLUS  Pri  igram,  and  the  Federal 
Consolidbtion  Loan  Program, 
collectiv  sly  referred  to  as  the  Federal 
Family  E  lucation  Loan  programs 


(formerly 


the  Guaranteed  Student  Loan 


(GSL)  pn  igrams).  With  respect  to  34  CFR 
part  682,  the  Federal  Stafford  Loan. 
Federal  '.  LS,  Federal  PLUS,  and  Federal 
Consolic  ition  Loan  programs  are 
hereinafi  jr  referred  to  as  the  Stafford, 
SLS,  PH  S  and  Consolidaticm  Loan 
proerami  . 

Tne  Oi  anibus  Budget  Reconciliation 
Act  of  U  89  (Pub.  L  101-239),  enacted 
Decemb*  r  19, 1989.  amended  the  HEA 
to  authoi  ize  the  Secretary  to  promulgate 
regulatic  is  governing  the  limitation, 
suspensi  an.  or  termination  of  the 
eligibilit  i  of  an  individual  or 
organiza  ion  to  contract  with  an 
educatio  lal  institution  to  administer 
any  aspe  A  of  the  institution's 
participt  tion  in  any  Title  FV,  HEA 
program  That  act  further  amended  the 
HEA  to  i  uthorize  the  Secretary  to 
promulg  ite  regulations  to  take 
emergen  :y  action  against  or  to  fine  such 
an  indiv  dual  or  organization. 

The  H  gher  Education  Amendments 
of  1992  tub.  L.  102-325),  enacted  July 
23,  1992  amended  the  HEA  to  expand 
the  Seer  itary's  authority  to  regulate  the 
activitie  of  those  individuals  and 
organiza  ;ions,  now  called  third-party 
senicer. .  Further,  Public  Law  102-325 
authoriz  3S  the  Secretary  to  promulgate 
regulatic  ns  that  are  applicable  to  third- 
party  sei  vicers  to  estabUsh  minimum 
standarc  s  with  respect  to  sound 
managei  lent  and  accountability  of  the 
FFEL  pr  )grams  and  include  standards 
for  finan  cial  responsibility  and  the 
assessmi  mt  of  liabilities  for  FFEL 
program  violations.  These  proposed 
regulatic  ns  would  implement  those 
statutor  provisions.  In  addition,  these 
propose  1  regulations  would  strengthen 
and  clar  fy  the  procedures  for  fining  an 
instituti  m  or  limiting,  suspending,  or 
termina'  ing  its  participation  in  any  Title 
IV.  HEA  program,  and  make  other  minor 
changes 


The  Secretary  believes  that 
establishing  accountability  guidelines 
for  an  institution's  continued 
participation  and  the  participation  of  an 
institution's  third-party  servicer  in  the 
Title  IV.  HEA  programs  is  an  important 
element  in  the  general  effort  for  better 
and  more  accountable  schools,  as  called 
for  in  the  National  Education  Goals. 

Negotiated  Rulemaking 

Section'492  of  the  HEA  contains 
procediu-al  requirements  that  the 
Secretary  is  to  follow  in  developing 
proposed  regulations  for  parts  B,  G.  and 
H  of  Title  IV  of  the  HEA,  as  amended 
by  the  Higher  Education  Amendments 
of  1992.  Section  492(a)  requires  the 
Secretary  to  convene  regional  meetings 
to  gain  input  on  the  content  of  proposed 
regulations.  Section  492Cb)  requires  the 
Secretary,  subsequent  to  these  meetings, 
to  draft  and  submit  regulations 
implementing  parts  B,  G,  and  H  to  a 
negotiated  rulemaking  process. 

In  accordance  with  the  requirements 
of  section  492,  the  Secretary  convened 
four  regional  meetings  to  discuss  issues 
related  to  implementation  of  parts  B,  G, 
and  H.  The  Secretary  invited 
representatives  of  groups  involved  in 
student  financial  assistance  programs, 
such  as  students,  legal  assistance 
organizations  that  represent  students, 
institutions  of  higher  education, 
guaranty  agencies,  lenders,  secondarj' 
markets,  loan  servicers,  gueu-anty  agency 
servicers,  and  collection  agencies.  As  a 
precursor  to  the  regional  meetings,  the 
Secretary  held  a  meeting  in  Washington. 
DC,  in  August  1992,  to  invite  comments 
from  interested  parties  as  to  the  key 
issues  that  should  be  addressed  at  the 
regional  meetings.  At  the  four  regional 
meetings,  the  Secretary  provided 
participants  with  a  list  of  issues,  based 
upon  those  identified  in  the  meeting  in 
August  1992  that  needed  to  be 
addressed  in  these  proposed 
regulations.  Regional  meetings  were 
held  in  New  York,  New  York;  San 
Francisco.  California;  Atlanta.  Georgia; 
and  Kansas  City,  Missouri  during 
September  1992.  Participants  in  the 
meetings  were  invited  to  nominate 
individuals  to  serve  as  participants  in 
negotiated  rulemaking  sessions.  The 
Secretary  selected  participants  for  the 
negotiations  process  from  individuals 
nominated  by  groups  participating  in 
the  regional  meetings  and  attempted,  to 
the  extent  possible,  to  have  participants 
reflect  the  diversity  of  those 
participating  in  the  student  aid 
commimity. 

Negotiated  rulemaking  sessions  were 
held  in  April,  June,  and  August  1993  in 
and  around  the  environs  of  Washington, 
DC.  Taking  into  account  views 
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expressed  at  the  regional  meetings,  the 
Department  of  Education  prepared  drafi 
regulations  on  the  main  issues- 
discusRed.  The  draft  served  as  the  basis 
for  the  negotiated  rulemaking  process. 

Regionaf  MeetlngCommenta 

In  connection  with  these  regulations, 
one  issue  was  idientified  during  the 
August  meeting  for  discussion  at  the 
regional  meetings:  The  requirement 
under  section  487(c)(l)(G)(i)  of  the  HEA 
for  an  audit  of  a  third-party  servicer's 
administration  of  an  institution's, 
lender's,  or  guaranty  agency's  Title  IV, 
HEA  program.  During  the  regicmal 
meetings,  participants  were  asked  for 
their  recommendations  on  formulating 
the  comphance  standards  against  which 
a  third-party  servicer  would  be 
measured  in  these  proposed  regulations. 
Recommendations  from  the  regional 
meetings  varied. 

Participants  involved  in  the  New  York 
meeting  suggested  thai  the  compliance 
standards  for  thirdrparty  servicers 
contracting,  with  institutions  should 
parallel  institutional  compliance 
standards. 

Participants  in  San  Francisco 
recommended  that  compliance 
standards  for  third-party  servicers 
should  be  developed  by  an  independent 
accounting  firm  but  that  the  Department 
of  Education  should  specify  servicer 
activities  that  would  need  to  be 
included  in  the  annual  compliance 
audit  report.  Participants  at  this  meeting 
further  suggested  separate  standards  for 
different  types  of  third-party  servicers. 

Participants  meeting,  in  Atlanta 
suggested  that  compliance  audits  of 
third-party  servicers  be  limited  to  the 
area  of  their  specific  function;  for 
example,  with  respect  to  loan. servicers, 
the  default  rate  oftule  IV.  HEA 
program  loans  should  be  aiL  indicator  of 
compliance  with  Title  IV,  HEA  program 
requirements.  Participants  also 
recommended  that  a  third-pazty- 
servicer,  and  not  the  institution  with 
whicn  the  servicer  contracrts,  should  be 
cited  for  any  violation  of  an  audit 
standard  by  that  servicer.  One 
participant  recommended  that  the 
standards  developed  by  the  Association 
of  Independent  Certified  Public 
Accountants  should  be  used  in  the 
Department  of  Education's  audit  guide. 

Participants  attending  the  Kansas  City 
regional  meeting  suggested  that  in 
devising  audit  standards  for  third-party 
servicers,  the  Secretary  first  should 
review,  the  auxiit  check  list  currendy  in 
use  by  the  Office  of  Inspector  General  of 
the  Department  of  Education  iot 
auditing  third-party  servicers. 
Participants  did  not  consider 
consultants  or  software  providers  used 


by  an.  Lnstitutioa  to  be  included  in  the 
definition  of  third-partyservicer. 
Participants  suggested  that  tlie 
Department  of  Education  devise  a 
process  for  grading  and  validating, 
softwais. 

Reguratory  Changes 

The  Secretary  submitted  a  draft  of  the 
proposed  regulatory  language  governing 
third-party  servicers  along  with  the 
issue  described  above  for  discussion  at 
the  negotiated  rulemaking  sessions. 
Consensus  was  reached  on  all"  maior 
issues  except  where  noted  below. 

The  following  summarizes  the  major 
changes  in  this  notice  of  proposed 
rulemaking  (NPRM): 

Part  668 — Shident  Assistance  General 
Provisions 

Section  668.1    Scape.  Part  668 
governs  the  administration  of  the  Title 
IV,  HEA  programs  by  an  instituticm.  and 
provides  for  various  enforcement 
measures  against  institutions  for  any 
violations  of  program  requirements  by 
the  institution  or  its  agents.  A  third- 
party  servicer,  as  an  agent  of  an 
institution,  must  currently  apply  the 
requirements  of  part  668  to  administer 
properly  the  Title  IV,  HEA  programs  on 
behalf  of  an  institution.  The  Secretary 
proposes  to  specify  that  the 
requirements  of  the  Student  Assistance 
General  Provisions  regulations  would  be 
applied  to  a  third-party  servicer  (as 
proposed  to  be  defined  in  §  668.2]  to  the 
extent  that  the  servicer  administers  any 
aspect  of  an  institution's  participation 
in  a  Title  IV,  HEA  program.  This 
proposal  would  enable  the  Secretary,  for 
the  first  time,  to  directly  oversee  the 
conduct  of  third-party  servicers.  The 
Secretary  also  proposes  to  make  clear 
that  although  the  Secn^tary  would  hold 
a  third-party  servicer  responsible  for 
compliance  with  applicable  regulations, 
an  institution  that  contracts  with  the 
servicer  always  remaias>  responsible  for 
the  servicer's  compliance.  This 
clarification  merely  restates  the 
Department  of  Education's  Long- 
standing policry  and  requirements  with 
respect  to  institutional  responsibiUty. 

Section  668.2    General  definitions. 
These  proposed  regulations  would 
incorporate  the  statutory  definition  of 
third-party  servicer  ia  section  48Ufl;of 
the  HEA.  Under  that  definition  (as 
amended  by  the  Higher  Education 
Technical  Amendments  of  1993  (Pub.  L. 
103-208J.  enacted  on  December  20, 
1993).  a  third-party  servicer  is  an 
"individual,  or  any  State,  or  private; 
profit  or  nonprofit  arganization"  that 
contracts  with  an  eligible  institution  to 
administer  any  aspect  of  the 
institution's  participation  in.  a  Title  FV, 


HEA  pm^am.  The  statutory  definition 
includas"  additional  elements  applicable 
toa  tliind>-paiiy  sramicer's adminl^ratLen 
of  the  FFEL  programs.  Thes«  aspects  of 
die  defioitioa.  are  addressed  iu:  a 
subsec^oent  discussion  on  34CFKpart 
682. 

The  Secretary  also  proposes-  to 
include  as  part  of  the  defioitioaof  third- 
party  servicer  examples  of  service 
which  athiid-patty  servicer  could 
provide  to  an  institution  that  the 
Secretary  considers  to  constitute  the 
administration  of  the  institutioa's 
participation  in.  a  Title  FV,  HEA 
program.  The  Secretary  beUeves  that 
examples  are  necessary  to  alert  those 
individuals  and  organizations  that 
contract  with  sa  eligible  institution  of 
the  specific  activities  that  would  be 
subject  to  the  requirements  proposed  in 
these  regidatioa& 

The  examples  that  the  Secretary 
proposes  to  include  in  the  definition  of 
third-party  servicer  are  primarily 
examples  that  show  an  obvious 
relationship  to  the  administration  of  the 
Title  IV.  HEA  programs.  The  Secretary 
proposes  these  examples  to  specufically 
detail  whi(±  activities  unequivocally 
(^institute  the- administration  of  an 
institution's  participation  in  the  Title 
rv,  HEA  programs.  While  these 
examples  are  not  all-inclusive,  they  do 
provide  a  baseline  to  judge  other 
activities  that  could  be  deemed  an 
aspect  of  the  administration  of  an 
institution's  partiid potion  in  the- Title 
rv.  HEA  programs. 

The  Secretary  also  proposes  to 
include  another  set  of  examples  that  the 
Secretary  beiiev«s  do  not  constitute  the 
administration  of  an  institution's 
participation  in  the  Title  IV.  HEA 
programsv  For  example,  the  Secretary 
does  not  consider  the  activity  of 
publishing  ability-to-benefit  (ATB)  tests 
to  be  a  third-party  servicer  activity 
because  publishers  of  ATB  tests  do  not 
contract  with  institutions  and  under  the 
statute  would  not  fail  within  the 
definition  of  a  third-party  servicer; 

As  another  example,  the  Secretary 
does  not  consider  performing  activities 
as  a  Multiple  Data  Entry  Processor 
(MDE)  to  be  included  in  the  scope  of 
third- party  servicer  activities.  While  an 
MDE  could  be  considered  to  administer 
certain  aspects  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs,  an  MDE  is  bound  by  other 
Department  of  Education  requirements. 
Therefore,  the  Secretary  does  not 
believe  it  necessary  to  separately 
regulate  MDE  activities  as  part  of  these 
proposed  regulations. 

In  general,  the  Secretary  also  proposes 
to  exclud»auditing  activities  from  the 
scope  of  these  regulations.  Entities 
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performing  audits  are  required  to  be 
impartial  and  independent  entities  with 
no  vested  interest  in  the  Title  IV,  HEA 
programs.  Further,  while  auditors 
provide  services  needed  to  comply  with 
Title  IV,  HEA  requirements,  their 
services  are  not  directly  connected  to 
the  day-to-day  administration  of  Title 
IV,  HEA  assistance.  The  SecretJiry, 
therefore,  beUeves  that  auditing 
activities  should  not  be  included  in  the 
scope  of  these  regulations. 

Other  proposed  examples  classi^ed  as 
being  outside  the  scope  of  these 
regulatory  requirements  simply 
reinforce  the  Secretary's  belief  that 
certain  activities  performed  by  a  third- 
party  servicer  that  do  not  substantially 
affect  the  deUvery  of  Title  IV,  HEA 
program  aid  do  not  constitute  the 
administration  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs,  (for  example,  contracting  to 
warehouse  records). 

As  a  result  of  deliberations  during  the 
negotiated  rulemaking  sessions,  Federal 
and  non-Federal  negotiators  concluded 
that  it  was  not  necessary  to  include  or 
exclude  computer  services  or  software 
providers  from  the  proposed  definition 
of  third-party  servicer  or  the  examples 
provided.  The  negotiators  concluded 
that  computer  software  and  computer 
services  are  simply  technological  means 
to  assist  in  carrying  out  specific 
administrative  functions.  Accordingly, 
the  Secretary  invites  public  comment  on 
whether  an  individual.  State,  or 
organization  providing  computer 
software  and  services  represented  to 
satisfy  Title  IV,  HEA  program 
requirements  should  specifically  be 
included  in  what  the  Secretary 
considers  to  constitute  a  third-party 
servicer's  administration  of  an  eligible 
institution's  participation  in  a  Title  IV, 
HEA  program. 

These  proposed  regulations  would 
also  make  clear  that  an  individual. 
State,  or  organization  that  engages  in  an 
excluded  function  is  still  considered  to 
be  a  third-party  servicer  with  respect  to 
any  other  function  that  constitutes  the 
administration  of  a  Title  IV,  HEA 
program  performed  under  a  contract 
with  an  institution. 

The  Secretary  further  proposes  to 
remove  the  terms  designated 
department  official,  initiating  official, 
and  show-cause  official  from  subpart  G 
of  this  part  and  place  them  in  §  668.2, 
because  this  section  contains  the  general 
definitions  appUcable  to  all  of  part  668 
and  to  all  of  the  Title  IV,  HEA  programs. 

Section  668.11     Scope.  The  Secretary 
proposes  that  a  third-party  servicer's 
violation  of  an  applicable  provision  of 
Subpart  B  of  the  Student  Assistance 
General  Provisions  regulations  may 


sul  ject  the  servicer  to  a  proceeding 

imi  ler  subpart  G.  This  change 

im  )lements  the  statutory  authority 

unl  ler  section  487(c)(1)  of  the  HEA  to 

pre  vide  for  the  accountability  of  a  third- 

pai  ty  servicer's  administration  of  any 

as]  ect  of  an  institution's  participation 

in  he  Title  IV,  HEA  programs.  Subpart 

G  j  ovems  emergency  actions  or  fines 

agi  inst  an  institution  and  the  limitation, 

su!  pension,  or  termination  of  the 

ins  titution's  participation  in  a  Title  IV, 

HE  \  program.  The  Secretary  proposes 

to  i  idd  references  to  a  third-party 

set  vicet  in  subpart  G  so  as  to  provide  for 

em  ergency  actions  and  fines  against  a 

thi  "d-party  servicer  or  the  limitation, 

suj  pension,  or  termination  of  the 

sei  iricer's  eligibility  to  contract  with  an 

ins  titution  to  administer  any  aspect  of 

th«  institution's  participation  in  a  Title 

rVi  HEA  program  (see  the  discussion 

be  inning  with  §668.81). 

'he  Secretary  also  proposes  to 
pn  ivide  that  if  a  third-party  servicer 
vi(  lates  an  applicable  provision  of  this 
su  »part,  the  Secretary  may  also  initiate 
an  emergency  action,  a  fine  proceeding, 
or  1  limitation,  suspension,  or 
tei  [nination  action  against  any 
inj  titution  imder  whose  contract  the 
sei  vicer  violated  that  provision.  Because 
an  institution  has  agreed  to  comply  with 
all  apphcable  Title  IV,  HEA 
re<  uirements  in  its  agreement  with  the 
Se  :retary,  and  because  the  institution 
mi  ist  demonstrate  under  §  668.12  the 
ca  )ability  to  administer  the  Title  FV, 
HI  A  programs,  the  Secretary 
en  phasizes  that  the  institution  is 
ah  /ays  responsible  for  the  actions  of  any 
of  Is  employees,  officers,  or  agents. 

yection  668.12    Institutional 
pc  rticipation  agreement.  The  Secretary 
pr  >poses  to  require  an  institution  to 
ag  ee,  in  its  participation  agreement,  to 
be  hable  for  all  misused  Title  IV,  HEA 
pr  >gram  funds,  including  those  received 
on  Uie  institution's  behalf  by  a  third- 
pa  1y  servicer,  and  to  be  liable  for 
re  unds,  including  those  that  a  third- 
pa  rty  servicer  was  required  to  pay  on 
thi !  institution's  behalf.  This  provision 
en  phasizes  that  an  institution  is  always 
li£  }le  for  the  actions  of  its  employees, 
of  icers,  and  agents  regarding  its 
p«  rticipation  in  a  Title  IV,  HEA 
pr  )gram. 

rhe  Secretary  also  proposes  to  amend 
th  s  section  by  adding  new  paragraph 
(b  (2)(vi)  to  reflect  a  new  statutory 
di  ective  under  the  HEA  governing  the 
ps  St  performance  of  individuals, 
ag  mcies,  or  organizations  affiliated  with 
an  institution.  Under  section  487(a)(16) 
of  the  HEA,  an  institution  may  not 
ki  owingly  contract  with  or  employ  any 
in  iividual,  agency,  or  organization  that 
ha  s  been  or  whose  officers  or  employees 


have  been  convicted  of,  or  pled  no7o 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use.  or 
expenditure  of  Title  IV,  HEA  program 
funds  or  been  judicially  determined  to 
have  committed  fraud  involving  Title 
rv,  HEA  program  funds.  An  institution 
may  not  contract  with  another 
institution  or  a  third-party  servicer  that 
has  been  terminated  under  section  432 
of  the  HEA  involving  the  acquisition, 
use,  or  expenditure  of  funds  under  the 
Title  IV,  HEA  programs,  or  that  has  been 
judicially  determined  to  have 
committed  fraud  involving  Title  IV, 
HEA  program  funds. 

The  Secretary's  proposed  rules,  in 
accordance  with  the  consensus  reached 
at  the  negotiated  rulemaking  sessions, 
would  apply  the  prohibitions  not  only 
to  instances  of  judicial  determinations 
of  criminal  or  fraudulent  activity,  but 
also  to  administrative  determination  of 
fi^ud  and  judicial  or  administrative 
determinations  of  any  other  material 
violations  of  law.  Adininistrative 
proceedings  are  more  frequent  and  often 
occur  well  in  advance  of  related  court 
proceedings.  The  Secretary  believes  that 
administrative  proceedings  afford 
sufficient  due  process,  including  notice, 
hearing,  and  review,  to  be  relied  upon 
for  excluding  individuals,  agencies,  or 
organizations  under  these  provisions 
from  applicable  employment  or 
contracting,  if  such  a  determination  of 
culpability  has  been  made.  The 
Secretary  believes  that  the  reference  to 
material  violations  of  law  is  necessary, 
as  Title  IV,  HEA  funds  are  also 
endangered  by  the  employment  of  those 
determined  to  have  violated  laws 
governing  the  handling  of  those  funds, 
even  if  those  violations  do  not  rise  to 
the  level  of  fraud.  For  example,  an 
institution  should  not  employ  a  person 
or  organization  that  has  failed  to  pay 
refunds  required  under  law. 

Finally,  these  proposed  regulations 
would  include  determinations  of  misuse 
of  all  Federal  (as  opposed  to  simply 
Title  IV,  HEA  programs)  funds  and  State 
or  local  government  funds.  For  example, 
a  person  determined  to  have  committed 
fraud  in  the  acquisition  of  State 
educational  grant  funds  could 
foreshadow  a  potential  danger  to  the 
Title  FV,  HEA  programs  if  that  person 
were  employed  by  an  institution. 

These  additional  requirements  are 
needed  to  establish  appropriate 
safeguards  to  protect  the  Title  IV,  HEA 
programs  if  serious  questions  are  raised 
about  the  honesty  and  lawful  conduct  of 
an  individual,  agency,  or  organization 
that  contracts  with  or  is  employed  by  an 
institution. 

Section  668.13    Factors  of  financial 
responsibility.  Section  498(e)  of  the  HEA 


FwieraJ!  Bagigter  /  Vol.  59,  Na  33  /  Thuraday,  FAruaEy  17.  1994  /  Proposed  Rules 


introduces  the  concept  of  "substantial 
control"  over  an  institution  essentially 
by  adopting,  the  current  regulatory 
concept  of  "the  ability  to  affect 
substantially  the  actions  oF'  an 
institution.  Accordingly,  the- Secretary 
substitutes  the  new  phrase  where 
apphcable  in  these  proposed 
regulations.  Further,  the  Secretary 
proposes  to  establish  that  an  institution 
is  not  considered  financially 
responsible — a  condition  of 
participation  in  tha Title  EV,  HEA 
programs — if  a  person  with  substantial 
control  over  the  institution — 

(1)  Has  or  had  substantial  control, 
either  alone  or  in  combination  with 
members  of  his  or  her  family,  over 
another  institution  or  athicd'-party, 
servicer  that  owes  liabilities  for 
violations  of  Title  IV,  HEA  program' 
requirements,  if  those  liabilities  are  not 
being  properly  nepaid* 

(2)  Has  family  members  who^  alone  or 
in  combination  with  one  another, 
exercise  or  exercised  substantial  control 
over  the  other  institution  or  servicer  or 

(3)  Owes  liabLiities,  or  members  of  his 
or  her  &mily  owe  liabilities,  for 
violations  committed,  by  the  othra- 
institution  or  servicer,  and  tlia  liabilities 
are  not  being  properly  repaid. 

The  institution  coiud  continue  to  be 
considered  financially  responsible  if — 

(1)  The  person  repays  a  proportion  of 
the  UabiUties  equivalent  to  the  amount 
of  control  held  over  the  other  institution 
or  servicer; 

(2)  The  institution  can  est^lish  that 
the- person  does.not,.in  fad,  have 
substantial  control  ov«r  tha  institution; 
or 

(3)  The  institution  can  establish  that 
neither  the  person  nor  any  of  his  or  her 
family  m^nbers  in  fact  has  or  had 
substantial:  control  over  the  othw 
institution  or  servicer. 

The  definition  of  a  family  member  (as 
cmrently  defined  in  §  668.13(j))  refers  to 
a  parent.  sibUng,  spouse,  or  child; 
spousa's  parent  or  sibling;  or  sibling's  or 
child's  spouse. 

Finally,  the  Secretary  would  apply  the 
concepts  of  "substantial  control"  and 
"ovwiarabip  interest"  (as  currently- 
defined  in  section  498(e)  of  the-HEA 
and  §  668.13)  to  third-party  servicers. 

These  provisions  would  expand  the 
factors  of  financial  responsibility  of  an 
institution  to  take  into  consideratioa 
substantial  control,  over  both  other 
existing  institutions  (as  opposed  to  only 
defunct  institutions)/ and  third-party 
servicers.  Section  498(e)  of  the  HEA 
clearly  contemplates  this  expansion. 
Furthennnca,  these  requirements  are 
needed  for  the  same  reasons  that  similar 
requirements  recently  were  adapted  for 
persons  with  substaiitial.  control  over 


defimct  institutions.  X.  person  might  be 
responsible  for  incurring  liabilities  for 
Title  rv,  HEA  program  violations 
because-of  his  or  her  substantial  contvol 
over  third-party  servicers  or  other 
institutions.  The  person  could, 
nevertheless,  have  tha  same  le«'«l  of 
control  over  a  participating  institution 
while  avoiding  responsibility  for 
repayment  of  thos»liabilities.  These 
requirements  are  intended  to  ptvvent 
those  persons  bom  continuing  to 
participate  either  diiectly  or  indirectly 
in  the  Iritle  IV,  HEA  poognuns  without 
assiuning  responaibiliby  for  their  prior 
actions. 

The  Secretary  also  proposes  technical 
changeato  this  section  to  cemove  aa 
factors  of  financial  responsibility  the 
consideration  of  matters  that-  would 
instead  be  included  in  "§.6681 12  aa 
conditions  for  participation  in  the  Title 
IV,  HEA  programs,  for  the  reasons  given 
in  the  discussion  of  that  section. 

Section  668.23    Audits^  records,  and 
examination.  Tha  Secretary  proposes  to 
specify  that  in  addition  to  ciurent 
requirements,  an  institution  would  be 
required  to  cooperate  with  a  guaranty 
agency  in  whose  program.the  institution 
participates  and  the  State  postsecondary 
review  entity  designated  under  subpart 
1  of  part  H  of  Title  IV  of  the  HEA.  in 
the  conduct  of  audits>  investigations, 
and  program  reviews.  These 
requirements  would  clarify  existing 
responsibilities  to  be  accoimtable  to 
authorized  persons  or  organizations  for 
the  institution's  activitisawith  respect 
to  the  sound  management  of  tha  Title 
IV,  HEA  programs.  The  Secretary  further 
proposes  to  apply  these  requirements  to 
a  third-party  servicer  that  contracts  with 
an  institution,  to  administer  any  aspect 
of  that  institution's  participation  in  a 
Title  IV,  HEA  program.  This  change 
would  merely  clarify  e»sting^^ 
responsibilities  of  a  third^party  servicer, 
as  an  agent  of  an  institution,  to  be- 
accountable  and  providiaaccesato 
authorized  persona  for  the  servicer's 
activities  on  behalf  of  the  institution's 
participation  in  a  Title  IV,  HEA 
prooiam. 

The  Secretary  proposes  to  add  a 
requirement  that  a  thirdrparty  servicer 
that  administers,  hands  or  detennines 
student  eligibility  under  contract  with 
an  institution  would  be  required  to  have 
prepared,  at  least  annually,  a 
compliance  audit  of  all  aspects  of  the 
servicer's  admimstoatiOn  of  the 
participation  in  the  Tide  IV,  HEA 
programs  of  each  institution  with  which 
the  servicer  contracts.  (This  requirement 
would  be  satisfied  by  an  audit  report 
submitted  in  accotdknce  with  the  Single 
Audit  Act  or  Office  of  Management  and 
Budget  Circular  A-133.)  This 


requii«nent  is  necessitated  by  section 
487(c)(1)(C)  of  the  HEA. 

The  Secretary,  however,  believes  that 
the  contractual  obligations  of  some 
thisd^paity  servicers  do  not  necesMtate 
audita  of  the  servicers'  activities^ 
Accordingly,  the  Secretary  proposes  to 
require  annual  audits  to  bw  periormed 
only  by  those  sendcns  that  administer 
frmdsor  determine  student  eligibility  on 
behalf  of  institutions.  The  consequences 
of  the  adivitiesof  those  services  to  the 
integrity  of  the  Title  IV,  HEA  programs 
justify  stricter  accountabiUty  to  the 
Secretary. 

In  addition^  the  Secretary  proposes 
certain  additional  exceptions  tothe 
aimual  audit  requirement  in  the 
discussion  that  followa  A  third-party 
servicer  that  is  required,  to  have  an  audit 
performed  would  be  excused  from  the 
annual  audit  requirement  if  that  servicer 
contracts  with,  only  one  participating 
inst^ution  and  if  that  servicer's 
administration  of  a  Title  IV,  HEA 
program  would  still  be  covered  fully  in 
that  institution's  compliance  audit.  (In 
proposed  regulations  to  be  published 
shortly  after  these,  the  Secretary  intends 
to  propose  to  excuse  certain  institutions 
from  having^an  annual  audit  performed. 
If  an  institution  were  to  be  excused  from 
an  audit  requirement,  the  activities  of 
that  institution's  third-party  servicer 
would  not  be  hdly  covered,  and  thus  the 
servicer  would  be  required  to  have  an 
audit  performed  to  meet  the 
requirements  of  this  section).  This 
provision  would  not  harm  the  integrity 
of  the  Title  IV,  HEA  programs  as  the 
servicer's  activities  still  would  be 
covered  fully  by  the  submission  of  an 
institution's  compliance  audit 

A  third-party  servicer  that  is  required 
to  have  an.  audit  performed  and  that 
contracts  with  more  than  one 
participating  institution  could  have 
performed,  to  meet  the  requirements  o£ 
this  section,  a  single  comprehensive 
compliance  audit  that  covers  all  of  the 
servicer'sactivities  for  all  of  the 
institutions  that  the  servicer  contracts 
with  for  Title  EV,  HEA  program 
purposes,  if  the  audit  is  conducted  in 
such  away  as  to  satisfy  each  individual 
audit  requirement  and  if  the  audit 
covers  all  aspects  of  the  servicer's 
administration  of  the  participation  in. 
the  Title  IV,  HEA  pro^nms  of  all 
institutions  with  which  the  servicer 
contracts.  The  Secretary  believes  that, 
by  allowing  third-party  servicers  to  have 
one  iiudusLva  audit  performed,  instead 
of  msiy  individual  audits,  the  burden 
associated  with  these  regulations  would 
be  reduced  (regulatory  burden  reduction 
is  an  objective  under  Executive  Order 
(£.a)  12866).  Furthannore,  the 
Secretary  does  not  beheve  that  this 


provision  would  in  any  way  affect  the 
soundness  of  the  infonnation  required 
by  these  regulations. 

A  third-party  servicer  would  be 
required  to  have  an  audit  performed  at 
least  once  every  two  years  if  the  servicer 
administers  less  than  $1,000,000  under 
the  Title  IV,  HEA  programs  for  the 
period  covered  by  the  audit,  or  if  the 
servicer's  most  recently  submitted  audit 
report  did  not  contain  any  material 
deficiencies  and  was  submitted  in  a 
timely  fashion.  Also,  a  third-party 
servicer  would  not  be  required  to  have 
am  audit  performed  for  any  year  in 
which  the  servicer  administers  less  than 
$250,000  under  the  Title  IV,  HEA 
programs. 

Ine  Secretary  is  proposing  these  Title 
IV,  HEA  program  fund  thresholds,  for 
purposes  of  exceptions  to  the  audit 
requirements  of  this  section,  on  the 
assiunption  that  a  large  amount  of  Title 
IV,  HEA  program  funds  are  not  at  risk 
in  the  case  of  a  third-party  servicer  that 
administers  less  than  $250,000  during 
the  audit  period.  Similarly,  the 
Secretary  oelieves  that  a  third-party 
servicer  administering  less  than 
$1,000,000  in  the  Title  IV.  HEA 
programs  during  the  audit  period  or 
whose  most  recently  submitted  audit 
report  revealed  no  abnormal  practices  or 
material  discrepancies  in  the  servicer's 
administration  of  those  funds,  provided 
that  the  audit  report  was  submitted  in 
a  timely  fashion,  would  not  be  likely  to 
endanger  those  funds.  By  proposing 
these  exceptions  to  the  audit 
requirements  of  this  section,  and  thus 
limiting  the  scope  of  these  provisions, 
the  Secretary  believes  that  the 
Department  of  Education  will  be  able  to 
concentrate  on  those  third-party 
servicers  that  pose  the  greatest  financial 
risk  to  the  Title  IV,  HEA  programs;  these 
exceptions  also  reduce  the 
administrative  burden  on  those 
qualifying  for  the  exemptions.  The 
threshold  amounts  were  extrapolated 
from  similar  exemptions  to  audit 
submission  requirements  for  institutions 
under  the  Single  Audit  Act  ($100,000 
and  $25,000)  and  increased  by  a  factor 
often  in  order  to  cover  third-party 
servicer  activities  because  these  entities 
generally  contract  with  multiple  clients 
and  thus  would  administer  greater 
amoimts  of  Title  IV,  HEA  program  funds 
than  any  single  institution. 

These  provisions  are  intended  to 
parallel  similar  audit  requirements  for 
institutions  (in  proposed  regulations  to 
be  published  shortly  after  these).  The 
intent  is  to  minimize  the  burden 
associated  with  these  regulations,  both 
to  the  servicing  industry  and  to  the 
Federal  Government,  as  called  for  under 
E.0. 12866.  The  Secretary  believes  that 


these  e  cceptions  would  not  harm  the 
integril  y  of  the  audit  oversight  that 
Congre  » intended  under  section    . 
487(c)(  D)  of  the  HEA.  Under  that 
section  and  these  regulations,  the 
Secreta  ry  retains  the  authority  to  require 
any  thj  rd-party  servicer  to  have  an  audit 
perfon  led  on  an  aimual  basis  if  the 
Secrets  ry  believes  it  is  necessary. 

This  section  would4)e  amended  to 
provid !  that  the  servicer's  first  audit 
would  :over  the  servicer's  first  full 
fiscal  y  Bar  after  the  effective  date  of 
these  r  ^ulations  and  any  period  on  or 
after  th  e  effective  date  of  these 
regulat  ons  up  to  the  beginning  of  the 
service  r's  first  full  fiscal  year.  The 
Secrett  ry  believes  that  initial  audits  will 
be  mot  3  useful  and  effective  if  they 
encom  )ass  an  entire  fiscal  year.  The 
Secret<  ry  also  believes  that  allowing 
service  rs  additional  time  to  prepare  for 
the  im]  tlementation  of  these  regulations 
would  enable  servicers  to  comply  more 
fully  vi  ith  these  regulations  as  well  as 
defray  iie  costs  associated  with  an  audit 
of  a  pa  tial  fiscal  year.  Subsequent 
audits  ATOuld,  as  required  by  statute, 
encom  }ass  the  entire  period  since  the 
service  r's  previous  audit. 

A  th  rd-party  servicer  that  is  required 
to  havi  an  audit  performed  would  be 
requin  d  to  submit  that  audit  to  the 
Depart  nent  of  Education's  Inspector 
Geners  I  by  the  deadlines  established  in 
the  au<  it  guide  developed  by  the 
Depart  nent's  Office  of  Inspector 
Generj  1.  The  Secretary  also  proposes  to 
apply  me  statutory  requirements  of 
sectioE  487(c)  of  the  HEA  to  third-party 
service  rs  such  that  the  results  of  these 
audits  would  be  made  available  to  the 
appro}  riate  authorities,  as  detailed  in 
the  dis  mssion  at  the  beginning  of  this 
sectioi .  (The  Secretary  intends  to 
propos  B  similar  requirements  for 
institu  ions  required  to  have  an  audit 
perfon  ned  in  proposed  regulations  to  be 
publis  led  shortly  after  these). 
Sect  on  668.24    Audit  exceptions  and 
lents.  The  Secretary  proposes  to 
I  to  a  third-party  servicer  the 
ms  governing  audit  exceptions 
germinations  of  audit  fiabilities 
3ntly  apply  to  institutions. 
These  tnodifications  would  simply 
reflect  the  Secretary's  current  practice 
under  his  section  as  applied  to  a  third- 
party  i  ervicer.  In  addition,  an 
institu  ion  or  a  third-party  servicer 
would  have  an  opportunity  to 
demot  strate  within  45  days  (35  days  is 
mandi  ted  under  the  current  regulations) 
of  the  Secretary's  notification  that  the 
expen(  iture  or  compliance  was  proper. 
The  S«  cretary  is  proposing  45  days  to 
make  I  le  response  period  consistent 
with  o  her  reporting  requirements  in 
this  p£  rt. 


In  addition,  this  section  would  be 
amended  to  specify  additional  steps  that 
the  Secretary  may  take  to  insiire  the 
payment  of  any  liabilities  that  are  owed. 
Under  this  section,  if  an  institution  or 
third-party  servicer  owes  funds,  the 
Secretary  may  determine  that  an 
administrative  offset  (as  provided  for 
under  34  CFR  30.28)  is  an  appropriate 
alternative  to  collect  those  funds. 

In  the  case  of  an  institution  or  third- 
party  servicer  that  provides  surety  or  a 
guarantee  for  the  benefit  of  the 
Secretary,  such  as  a  bond  or  letter  of 
credit,  the  Secretary  may  determine  it  is 
necessary  to  collect  from  that  surety  or 
guarantee  before  the  procedures  under 
subpart  H  of  this  part  are  completed,  if 
circumstances  warrant. 

The  Secretary  would  collect  a  surety 
or  guarantee  before  all  available  appeal 
procedures  are  completed — 

(1)  Where  the  need  to  provide  relief 
to  students  or  borrowers  affected  by  the 
institution's  or  third-party  servicer's 
actions,  as  applicable,  that  led  to  the 
assessment  of  liability,  is  more 
important  than  deferring  collection 
activities  until  after  the  completion  of 
appeal  proceedings  (for  example,  when 
impaid  rehmds  to  the  Title  IV,  HEA 
programs  are  identified,  the  Secretary 
may  collect  in  advance  of  a  final 
determination  or  exhaustion  of  appeal 
procedures,  as  the  harm  to  students 
outweighs  deferring  collection);  or 

(2)  Where  the  conditions  imder  which 
a  surety  or  guarantee  are  held  do  not 
provide  adequate  assurances  that  the 
surety  or  guarantee  will  be  available  for 
collection  through  the  completion  of 
available  appeal  proceedings. 

These  modifications  womd  provide 
clarification  in  the  regulations  of  the 
Secretary's  existing  practice  and 
authority  to  collect  from  sureties  or 
guarantees  in  accordance  with  their 
terms,  prior  to  final  determinations  of 
liabilities  or  exhaustion  of  appeal 
procedures. 

The  Secretary  also  proposes  to  make 
clear  that  an  institution  is  responsible 
for  repayment  of  any  funds  owed  by  its 
servicer  uintil  those  funds  are  repaid  by 
the  servicer.  The  Secretary  considers 
this  provision  necessary  because  an 
institution  is  always  responsible  for  the 
actions  of  its  agents. 

The  Secretary  proposes  that  if  a 
determination  is  made  to  assess  a 
liability  against  a  third-party  servicer, 
the  servicer  would  be  required  to  notify 
each  institution  imder  whose  contract 
the  servicer  was  assessed  a  liability  of 
the  Secretary's  determination.  The 
servicer  would  also  be  required  to  notify 
every  institution  that  contracts  with  the 
servicer  for  the  same  service  that  the 
Secretary  determined  a  liability  is  owed. 
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Final  consensus  on  this  particular 
language  was  not  reached  as  negotiators 
believed  that  this  provision  essentially 
requires  the  notification  of  all 
institutions  with  which  a  servicer 
contracts.  Negotiators  objected  to  a 
notice  being  provided  to  institutions 
that  a  servicer  contracts  with  that  would 
not  be  directly  affected  by  a 
determination  bom  the  Secretary  to 
assess  liability.  A  nimiber  of  negotiators 
opposed  this  language  on  the  ground 
that  such  a  blanket  notification 
unnecessarily  damages  a  servicer's 
reputation  among  unaffected 
institutions.  However,  the  Secretary 
believes  that  an  institution  that 
contracts  with  a  third-party  servicer 
should  be  informed  of  determitiations 
by  the  Department  of  Education  that  the 
institution's  servicer  is  improperly 
administering  the  Title  IV,  HEA 
programs,  especially  given  the  potential 
liability  exposure  to  the  institution. 
These  notification  requirements  would 
arise  only  if  the  Secretary  determines 
that  a  third-party  servicer  owes  a 
liability  based  on  an  audit  finding,  after 
providing  the  institution  or  third-party 
servicer  an  opportunity  to  respond  to  an 
audit  report  response.  By  limiting  the 
requirement  for  notice  provided  by  a 
third-party  servicer  to  institutions 
receiving  the  same  service  for  which  a 
liability  was  assessed,  the  Secretary 
believes  that  he  has  responded  to  any 
legitimate  concerns  raised  by  the 
negotiators. 

Section  668.25  Contracts  between  an 
institution  and  a  third-party  servicer. 
The  Secretary  proposes  to  redesignate 
§  668.25,  governing  loss  of  institutional 
eligibility,  as  §  668.26  and  to  add  a  new 
§  668.25  that  would  establish  minimum 
requirements  for  contracts  between  an 
institution  and  a  third-party  servicer. 
Proposed  §  668.25  would  allow  an 
institution  to  contract  with  a  servicer  to 
administer  aspects  of  the  institution's 
participation  in  a  Title  IV,  HEA  program 
only  to  the  extent  that  the  servicer's 
eligibility  to  contract  with  that 
institution  has  not  been  limited, 
suspended,  or  terminated  under  the 
proceedings  in  Subpart  G  (as  proposed 
to  be  amended).  In  addition,  under  these 
proposed  regulations,  a  third-party 
servicer  is  considered  eligible  to 
contract  with  an  institution  to 
administer  aspects  of  the  institution's 
participation  in  a  Title  IV,  HEA  program 
to  the  extent  that  the  servicer  is  not 
found  to  exhibit  indicators  of 
questionable  past  performance. 

Indicators  of  questionable  past 
performance  would  be — 

(1)  A  limitation,  suspension,  or 
termination  action  by  the  Secretary 


against  the  servicer  within  the 
preceding  five  years; 

(2)  An  audit  hnding  during  the 
servicer's  two  most  recent  audits 
amoimting  to  at  least  five  percent  of 
funds  received  or  administered  by  the 
servicer  imder  the  Title  IV,  HEA 
proraams;  and 

(3)  A  citation  within  the  preceding 
five  years  for  the  servicer's  failure  to 
submit  a  required  audit  report  within  an 
acceptable  amount  of  time. 

A  third-party  servicer  that  shows 
these  indicators  of  questionable  past 
performance  with  regard  to  the  Title  IV. 
HEA  programs  could  not,  imder 
paragraph  (d)  of  this  section,  contract 
with  an  institution  imless  the  persons  or 
entities  with  substantial  control  over  the 
servicer  agree  to  be  responsible  for  any 
potential  liabihty  arising  from  the 
servicer's  administration  of  the  Title  IV. 
HEA  programs.  In  the  case  of  a  third- 
party  servicer  that  has  been  subjected  to 
a  termination  action,  the  servicer  could 
not  contract  with  an  institution  unless 
either  the  servicer  or  persons  or  entities 
with  substantial  control  over  the 
servicer  (or  both)  provide  financial 
guarantees  (specified  by  the  Secretary) 
to  the  Secretary  for  potential  Uabilities 
arising  bom  the  administration  of  the 
Title  rV,  HEA  programs.  These 
provisions  are  necessary  to  hold  persons 
who  have  substantial  control  over  a 
third-party  servicer  accountable  for  their 
past  performance  in  the  administration 
of  the  Title  IV,  HEA  programs. 

Any  contract  between  an  institution 
and  a  third-party  servicer  would  have  to 
require  the  servicer  to  agree  to  comply 
with  all  applicable  Title  IV,  HEA 
program  requirements,  including  using 
any  Title  IV,  HEA  program  funds  that 
the  servicer  administers  and  any 
earnings  on  those  funds  solely  for  Title 
IV.  HEA  program  purposes.  ITie  servicer 
would  have  to  agree  to  refer  suspected 
instances  of  fraud  and  criminal  activity 
to  the  Department  of  Education's 
Inspector  General.  These  requirements 
would  parallel  those  currently  required 
of  institutions  in  establishing  an 
institution's  administrative  capability 
but  add  that  the  servicer  would  also 
have  to  refer  suspected  instances  of 
fi^ud  and  criminal  activity  committed 
by  the  institution.  The  contract  would 
have  to  require  the  servicer  to  agree  to 
be  liable  to  the  Secretary,  jointly  and 
severally  with  the  institution,  for  any 
violation  by  the  servicer  of  any  Title  IV. 
HEA  program  requirement. 

With  regard  to  third-party  servicer 
liability,  a  number  of  negotiators 
opposed  the  Secretary's  proposed 
language,  submitted  to  negotiators  at 
negotiated  rulemaking,  requiring  a 
third-party  servicer  to  share  liability 


with  an  institution  for  an  infraction  by 
the  servicer  of  any  Title  IV,  HEA 
program  requirement.  The  negotiators 
offered  three  basic  reasons  for  their 
opposition. 

First,  the  negotiators  stated  that  any 
imposition  of  liability  would 
improperly  interfere  with  the  private 
contract  between  the  servicer  and  the 
institution.  The  parties,  in  the  view  of 
the  negotiators,  should  be  free  to  decide 
how  and  if  liabihty  should  be  divided 
without  Federal  regulatory  prescription. 

The  Secretary  disagrees  with  this 
rationale.  To  ensure  that  the  Title  IV, 
HEA  programs  are  properly 
administered  and  Federal  funds  are 
safeguarded,  the  Secretary  has  always 
required  an  institution  to  demonstrate 
that  it  is  administratively  capable  and 
financially  responsible.  More  and  more 
institutions,  however,  are  employing 
third-party  servicers  to  administer  their 
programs,  thereby  delegating 
responsibihty  to  entities  that  the 
Secretary  has  not  reviewed  for 
administrative  capability  or  financial 
responsibility.  Because  the  Secretary 
does  not  directly  approve  or  regulate  the 
qualifications  of  these  servicers,  the 
Secretary  beUeves  that  it  is  reasonable  to 
require  these  servicers  to  stand  behind 
their  work  and  to  be  accountable  to 
Federal  taxpayers  for  any  losses  to 
Federal  funds  through  the  servicer's 
administration  of  the  Title  IV,  HEA 
programs.  Moreover,  if  the  issue  of 
liability  is  left  to  the  discretion  of  the 
contracting  parties,  it  is  more  than  Ukely 
that  some  servicers  will  assume  no 
responsibility  for  their  actions.  In 
proposing  direct  third-party  servicer 
accountability  to  the  Department  of 
Education,  the  Secretary  believes  that 
institutions  employing  servicers  to 
administer  aspects  of  their  participation 
in  the  Title  IV,  HEA  programs  would 
benefit  from  increased  servicer  integrity 
in  fulfilling  contractual  obligations. 

Second,  the  negotiators  argued  that  it 
would  be  unreasonable  to  require  a 
third-party  servicer  to  be  prepared  to 
assume  liability  potentially  far  in  excess 
of  the  fees  earned  by  the  servicer  from 
the  institution.  Under  this  argument,  the 
consequence  of  requiring  third- party 
servicers  to  be  fiable  for  thefr  actions 
would  be  to  increase  servicing  fees 
charged  to  institutions  and  could  make 
it  economically  impossible,  in  many 
cases,  for  institutions  to  contract  with 
third  parties  for  services  related  to  the 
Title  IV,  HEA  programs.  The  negotiators 
indicated  that  in  some  contracts, 
institutions  specifically  give  up  the  right 
to  hold  a  third-party  servicer 
responsible  for.  the  consequences  of  the 
servicer's  actions  in  exchange  for  a 
lower  fee. 
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The  Secretary  does  not  believe  that 
assumption  of  UabiUty  by  servicers  will 
make  servicers  unavailable  to 
institutions.  The  Secretary  believes  that 
most  servicers  are,  or  should  be, 
confident  enough  in  the  quahty  of  their 
work  to  st-nd  behind  it  financially.  To 
the  extent  that  a  third-party  servicer  is 
imwilling  to  asstune  responsibihty,  it 
would  seem  to  indicate  that  the  servicer 
has  no  incentive  to  ensure  comphance 
with  the  Title  IV,  HEA  program 
reqmrements. 

Third,  the  negotiators  who  objected  to 
these  proposed  provisions  claimed  that 
the  Department  of  Education  does  not 
impose  similar  constraints  on  its  own 
contractors  to  assiune  contingent 
liabihty  for  the  consequences  of  their 
actions. 

The  Secretary  disagrees  with  this 
rationale.  Those  that  contract  with  the 
Department  of  Education  have  different 
and  more  rigorous  requirements 
imposed  on  them,  both  in  their  selection 
by  the  Department  and  in  contracts  into 
which  the  Department  enters  to  ensure 
the  proper  use  of  Federal  funds.  The 
Secretary  is  able  to  select  the 
Department  of  Education's  contractors 
and  retains  the  ability  directly  to 
enforce  contractual  provisions. 

In  an  effort  to  respond  to  these 
objections  during  the  negotiated 
rulemaking  sessions,  the  Secretary 
suggested  a  compromise  that  would 
have  limited  joint  and  several  liability 
of  a  third-party  servicer  for  violations  by 
the  servicer  of  Title  IV,  HEA  program 
requirements,  in  cases  where  the 
servicer  was  not  an  aifihate  of  the 
institution  with  which  the  servicer 
contracts.  In  those  cases,  joint  and 
several  habifity  would  be  capped  at  the 
fees  and  compensation  received  by  the 
servicer  from  the  institution  during  the 
period  for  which  the  Uability  is 
assessed.  The  Secretary  suggested  that, 
for  the  purposes  of  this  section,  an 
affihate  could  be  construed  as  a  third- 
party  servicer  that — 

(1)  Is  a  parent  or  subsidiary 
corporation  of  the  institution; 

(2)  Shares  a  person  who  exercises 
substantial  control  over  the  institution 
and  servicer  as  defined  in  §  668.13;  or 

(3)  Shares  a  common  owner,  partner, 
or  officer  with  the  institution. 

The  Secretary  suggested  this  alternate 
language  to  decrease  the  financial  risk 
for  servicers  that  are  not  related  parties 
to  the  institutions  with  which  they 
contract.  However,  the  Secretary 
believes  that  servicers  that  are  linked  to 
institutions  should  be  fully  accountable 
to  prevent  shielding  of  habihty  by 
shifting  services  to  an  affiliate.  The 
Secretary  invited  reaction  from  the  non- 
Federal  negotiators  on  whether  this 


com  promise  would  sufficiently  guard 
the  ntegrityoftheTitlelV,  HEA 
proj  rams  by  providing  the  Secretary  the 
me:  as  to  ensure  that  a  Uability  is  repaid 
and  the  violation  contributing  to  that 
hab  lity  is  redressed  and  alleviate  any 
legi  imate  objections  raisdd  by  the 
neg  >tiators. 

T  le  other  negotiators  did  not  accept 
the  secretary's  offered  compromise. 
Son  e  negotiators  would  not  agree  to 
assv  mption  of  any  liability  by  a  third- 
part  y  servicer.  Thus,  there  was  no 
con  ;ensus  on  this  matter.  Because 
con  «nsus  was  not  reached  on  either 
pro  »osal,  the  Secretary  is  under  no 
obli  >ation  to  modify  the  position 
orig  nally  taken  at  the  start  of  the 
neg  )tiated  rulemaking  sessions.  The 
Sec  etary  therefore  proposes  regulations 
con  listent  with  the  position  taken  at  the 
star  of  negotiated  rulemaking  because 
the  secretary  believes  that  this  proposal 
wil  best  provide  the  greatest  protection 
for  'ederal  tax  dollars  in  the  form  of 
Titl !  rV,  HEA  program  funds. 

h  Dwever,  because  the  issue  of  joint 
anc  several  Uability  was  debated 
thr(  ughout  the  negotiated  rulemaking 
sesj  ions  without  resulting  in  consensus, 
the  secretary  invites  specific  comment 
on  I  lis  issue,  and  in  particular  on  the 
Sec  etary 's  compromise  rejected  by  the 
nor  -Federal  negotiators,  as  explained 
pre  'iously. 

C  Lher  contractual  requirements  would 
inc  ude,  in  the  case  of  a  third-party 
ser  icer  disbursing  or  delivering  funds 
un<  er  the  Title  IV,  HEA  programs  or 
oth  )T  funds  to  students,  a  requirement 
tha  the  servicer  confirm  a  student's 
elij  ibility  before  disbursing  or 
del  vering  those  funds  to  the  student.  A 
con  tract  with  that  servicer  also  would 
req  lire  the  servicer  to  agree  to  calculate 
anc  pay  refunds  and  repayments  in 
accordance  with  appficable  Title  IV, 
HEi  'v  program  regulations. 

A  ny  contract  with  a  third-party 
sen  icer  would  have  to  provide  for  the 
reti  m  to  the  institution  of  all  appUcable 
reo  irds  and  funds  held  by  the  servicer 
if  e  ther  party  terminates  the  contract,  if 
the  servicer  stops  providing  services  for 
the  administration  of  a  Title  IV.  HEA 
pro  ;ram,  or  if  the  servicer  goes  out  of 
bus  jaess  or  files  a  petition  imder  the 
Bar  kruptcy  Code.  The  servicer  would 
ha\  B  to  retimi  not  only  Title  IV,  HEA 
pro  ;ram  funds,  but  also  institutional  or 
oth  »r  funds  held  by  the  servicer  for  the 
pui  poses  of  the  Tide  IV,  HEA  program 
for  which  the  servicer  no  longer 
pre  rides  services. 

C  onsistent  with  the  time  frames  for 
oth  ;r  reporting  reqviirements  in  34  CFR 
par  600  that  could  affect  an 
insi  itution's  eligibility  or  participation, 
this  section  also  would  require  an 


institution  to  notify  the  Secretary, 
within  10  days,  each  time  the  institution 
enters  into  a  new  contract  with  a  third- 
party  servicer  or  significantly  modifies 
an  existing  contract  or  if  such  a  contract 
is  terminated.  The  Secretary  intends  this 
provision  to  cover  substantive 
modifications  to  existing  contracts,  such 
as  the  inclusion  of  additional 
responsibilities  or  any  significant 
increase  in  the  volume  of  work 
performed,  and  not  to  cover  minor 
modifications  such  as  a  routine 
adjustment  of  the  compensation  owed  to 
a  third-party  servicer  due  to  inflation. 
This  section  also  would  require  the 
institution  to  notify  the  Secretary, 
within  10  days,  if  a  third-party  servicer 
stops  providing  services  for  the 
administration  of  a  Title  IV,  HEA 
program,  goes  out  of  business,  or  files  a 
petition  under  the  Bankruptcy  Ck>de. 
Any  notification  from  an  institution 
would  have  to  include  the  name  and 
address  of  the  servicer.  Upon  the 
request  of  the  Secretary,  an  institution 
that  has  a  contract  with  a  third-party 
servicer  would  have  to  provide 
information  relevant  to  the  contract  and 
to  the  servicer's  responsibilities  for 
administering  Title  IV,  HEA  programs  as 
well  as  a  copy  of  the  contract. 

These  changes  are  necessary  for 
proper  monitoring  of  and  accountability 
for  Title  IV,  HEA  program  funds.  The 
requirement  for  a  third-party  servicer  to 
agree  in  a  contract  to  observe  all 
applicable  Title  IV,  HEA  program 
requirements,  special  arrangements, 
agreements,  and  Umitations  is  necessary 
to  avoid  situations  where  the  servicer 
improperly  argues  that  it  cannot  comply 
with  these  actions  due  to  provisions  in 
its  contract  with  an  institution. 

The  provisions  governing  the 
circumstances  under  which  a  third- 
party  servicer  must  return  records  and 
funds  to  an  institution  are  necessary  to 
protect  the  interests  of  participating 
institutions  and  students  in  the  event 
that  a  third-party  servicer  is  no  longer 
able  to  provide  the  services  promised 
under  a  contract.  In  addition,  the 
notification  provisions  would  help  keep 
the  Secretary  informed  about  those 
third-party  servicers  authorized  to 
administer  the  Title  IV,  HEA  programs 
on  behalf  of  an  institution,  would  assist 
the  Secretary  in  providing  appropriate 
materials  and  funds  only  to  authorized 
third-party  servicers,  and  would  help 
the  Secretary  to  obtain  timely  access  to 
institutional  records. 

Section  668.81    Scope  and  special 
definitions.  The  Secretary  proposes  to 
amend  this  section  to  provide  that  the 
Secretary  may  initiate  an  emergency 
action  against  an  institution  or  third- 
party  servicer,  fine  an  institution  or 
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servicer  or  limit,  suspend,  or  terminate 
the  institution's  participation  in  a  Title 
IV,  HEA  program  or  the  servicer's 
eligibiUty  to  contract  with  an  institution 
to  administer  any  aspect  of  an 
institution's  participation  in  the  Title 
rV,  HEA  programs,  if  the  institution's 
servicer,  acting  under  contract  with  the 
institution,  violates  any  statutory 
provision  of  or  applicable  to  Title  IV  of 
the  HEA,  any  regulatory  provision 
prescribed  under  that  statutory 
authority,  or  any  appficable  special 
arrangement,  agreement,  or  limitation 
prescribed  under  the  authority  of  Title 
IV  of  the  HEA.  This  change  also  makes 
clear  that  an  institution  is  always 
responsible  for  the  actions  of  its 
servicers  regarding  its  participation  in 
the  Title  IV,  HEA  programs  and  remains 
subject  to  possible  administrative 
action. 

Section  668.82    Standard  of  conduct. 
The  Secretary  proposes  to  amend 
paragraph  (a)  of  this  section  to  add  that 
a  third-party  servicer  is  also  a  fiduciary 
of  the  Department  of  Education.  The 
Secretary  also  would  amend  paragraph 
(a)  to  provide  that  an  institution  or  its 
third-party  servicers  would  be  required 
at  all  times  to  act  with  the  competency 
and  integrity  sufficient  to  qualify  the 
institution  or  servicer  as  a  fiduciary. 
This  change  would  clarify  and 
emphasize  the  requirement  that  the 
fiduciary  standard  always  applies  and  is 
not  to  be  construed  narrowly.  The 
Secretary  wishes  to  point  out  that  this 
standard  is  not  simply  an  additional 
requirement  but,  rather,  it  is  a  condition 
of  initial  and  continued  participation  in 
or  servicing  of  the  Title  IV,  HEA 
programs.  An  institution  or  servicer 
cannot  selectively  avoid  fiduciary 
responsibility. 

This  section  would  also  be  amended 
to  specify  that  the  Secretary  would  have 
the  authority  to  initiate  proceedings 
against  a  third-party  servicer  under  this 
subpart  if  the  servicer  violates  its 
fiduciary  duty.  The  Secretary  proposes 
to  specify  that  the  Secretary  would  have 
the  authority  to  initiate  a  proceeding 
against  an  institution  imder  this  subpart 
if  the  institution's  third-party  servicer, 
acting  under  contract  with  the 
institution,  violates  the  servicer's 
fiduciary  duty.  The  Secretary  wishes  to 
emphasize  that  an  institution  is  always 
responsible  for  the  actions  of  its  third- 
party  servicers.  The  Secretary  also 
proposes  to  make  a  technical 
amendment  to  clarify  the  meaning  of 
paragraph  (c)  of  this  section.  The 
Secretary's  long-standing  interpretation 
of  these  regulations  is  that  a  violation  of 
an  institution's  fiduciary  duty  is 
gruimds  for  termination,  limitation, 
suspension,  and  fine  proceedings — 


individually  or  in  combination.  As  a 
result  of  the  enactment  of  a  statute 
authorizing  the  imposition  of  emergency 
actions,  the  Secretary  also  proposes  to 
add  emergency  action  to  this  Ust  of 
potential  consequences  resulting  frtjm 
an  institution's  violation  of  the 
institution's  fiduciary  duty.  An 
emergency  action  also  would  be 
applicable  against  a  third-party  servicer 
that  violates  its  fiduciary  duty. 

The  Secretary  proposes  to  specify  that 
an  institution  or  third-party  servicer 
violates  its  fiduciary  duty  if  the  servicer, 
an  officer  or  employee  of  the  servicer,  or 
any  person  with  substantial  control  over 
the  servicer  is  guilty  of  or  has  been 
judicially  determined  to  have 
committed  a  crime  involving  Federal 
funds.  These  provisions  also  would 
apply  to  a  person,  agency,  or 
organization,  or  an  officer  or  employee 
of  an  agency  or  organization  with  which 
the  servicer  contracts.  A  violation  of 
fiduciary  duty  for  these  reasons  would 
also  constitute  groimds  for  the 
termination  of  the  participation  of  an 
institution  under  whose  contract  the 
servicer  committed  the  violation.  The 
Secretary  proposes  to  expand  the 
breadth  of  paragraph  (d)  of  this  section 
to  parallel  similar  provisions  proposed 
to  be  included  in  §668.12,  previously 
discussed,  except  that,  in  this  case, 
these  provisions  would  prohibit  a  third- 
party  servicer  (as  opposed  to  the 
provisions  of  §  668.12  which  prohibit 
institutions]  fitim  employing  or 
contracting  with  persons  or 
organizations  that  have  questionable 
past  performance  with  respect  to 
government  funds.  Paragraph  (d)  would 
be  similarly  amended  to  include  misuse 
of  State  and  local  government  funds  and 
administrative  determinations  of  fr^ud 
or  other  material  violations  of  law. 

Finally,  the  Secretary  proposes  to 
amend  paragraph  (d)  of  this  section.  An 
institution  or  servicer,  to  remain 
qualified  as  a  fiduciary,  would  have  to 
meet  the  following  requirement.  If  the 
institution  or  servicer  becomes  aware  of 
a  criminal  conviction,  or  an 
administrative  or  judicial  determination 
of  fi^ud  or  other  violation  of  law,  by  a 
person  involved  in  the  servicer's 
administration  of  an  institution's 
participation  in  a  Title  IV,  HEA  program 
or  a  person  with  substantial  control  over 
the  servicer,  with  respect  to  Federal, 
State,  or  local  government  funds,  the 
institution  or  servicer  would  be  required 
to  protect  the  Tide  IV,  HEA  programs, 
including  removing  that  person  from 
Title  IV,  HEA  program  involvement  or 
frtjm  exercising  substantial  control  over 
the  institution  or  servicer,  as  applicable. 

In  addition,  if  an  institution  or  a 
third-party  servicer  becomes  aware  that 


a  violation  of,  or  failure  to  cany  out,    ' 

applicable  statutes  and  regulations  by 
the  servicer's  principals  or  affiliates  (as 
those  terms  are  defined  in  34  CFR  part 
85),  the  institution  or  servicer  is 
required  to  act  to  protect  the  Title  IV. 
HEA  programs,  the  beneficiaries  of 
those  programs,  and  the  Federal 
Government  from  the  risks  occasioned 
by  those  events.  These  risks  may 
include,  but  are  not  Umited  to,  financial 
risks  and  risk  to  the  reputation  of  the 
Title  IV,  HEA  programs.  An  example  of 
an  action  that  an  institution  or  servicer 
must  take  to  protect  the  Title  IV,  HEA 
programs,  their  beneficiaries,  and  the 
Federal  Government  is  the  removal  of 
all  Title  IV.  HEA  program 
administration  duties  bom  the  assigned 
responsibiUties  of  an  individual.  A 
violation  of  these  proposed  provisions 
would  constitute  grounds  for  the 
termination  of  the  participation  of  an 
institution  under  whose  contract  the 
servicer  committed  the  violation  and  the 
eligibility  of  the  servicer  to  administer 
any  aspect  of  an  institution's 
administration  of  the  Title  IV,  HEA 
programs.  These  amendments  parallel 
similar  changes  made  to  the 
institutional  participation  agreement 
requirements  imder  §  668.12. 

The  Secretary  also  proposes  to  amend 
this  section  to  explain  how  a  basis  for 
debarment  and  suspension  relates  to  the 
standard  of  fiduciary  responsibility. 
Specifically,  the  Secretary  proposes  to 
redesignate  current  paragraph  (e)  of  this 
section  as  paragraph  (f)  and  to  add  a 
new  paragraph  (e).  The  new  paragraph 
would  specif^  that  if  an  institution  or 
servicer  becomes  aware  that  cause  for 
suspension  or  debarment  of  any  of  the 
institution's  or  servicer's  principals  or 
affiliates  (as  those  terms  are  dePned  in 
34  CFR  part  85)  may  exist,  the 
institution  or  servicer  is  required  to  act 
to  protect  the  Title  IV,  HEA  programs  in 
the  same  manner  discussed  in  the 
previous  paragraph,  pending  the 
outcome  of  a  debarment  or  suspension 
action  against  that  individual,  or  of 
proceedings  that  could  give  rise  to 
suspension  or  debarment  action  against 
that  individual. 

A  violation  of  these  provisions  by  a 
third-party  servicer  would  constitute 
grounds  for  the  termination  of  the 
participation  of  an  institution  under 
whose  contract  the  servicer  committed 
the  violation,  if  the  institution  knew  or 
should  have  known  of  the  causes  for 
suspension  or  debarment.  The  violation, 
of  course,  would  also  constitute  grounds 
for  the  termination  of  the  eligibility  of 
the  servicer  to  administer  any  aspect  of 
the  institution's  administration  of  the 
Title  IV,  HEA  programs. 
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The  Secretary  invites  comment  on 
how  to  apply  this  requirement  to 
owners  and  persons  holding  critical 
management  positions  at  an  institution 
or  servicer.  In  the  final  regulations,  the 
Secretary  may  modify  these  proposed 
regulations  to  address  specifically  their 
application  to  those  persons. 

These  changes  are  needed  to  establish 
appropriate  safeguards  to  protect  the 
Title  IV,  HEA  programs  when  serious 
questions  are  raised  about  the  honesty 
and  lawfulness  of  the  conduct  of  an 
institution's  or  servicer's  owners, 
officers,  employees,  associates,  or 
contracted  help  whose  duties  involve 
the  administration  of  or  influence  over 
the  Title  IV,  HEA  programs. 

The  Secretary  holds  an  institution  to 
the  highest  standard  of  care  and 
dihgence  required  of  a  fiduciary.  The 
use  of  a  third-party  servicer  confers  that 
same  stand  ird  on  the  servicer.  However, 
the  Secretary  wishes  to  emphasize  that 
the  use  of  a  third-party  servicer  does  not 
in  any  way  reduce  the  institution's 
responsibility  to  ensiue  compliance 
with  Title  IV,  HEA  program 
requirements. 

The  Secretary  also  proposes  technical 
changes  to  this  section  to  remove 
provisions  governing  lender 
participation  in  the  FFEL  programs  that 
belong  in  34  CFR  part  682  and  to 
incorporate  provisions  in  34  CFR  part 
682  concerning  the  consequences  of  a 
debarment  or  suspension  on  lender 
participation. 

Section  668.83    Emergency  action. 
The  Secretary  proposes  to  provide  that 
an  emergency  action  may  be  imposed  on 
an  institution  or  third-party  servicer  if 
the  initiating  official  receives  reliable 
information  that  a  third-party  servicer, 
acting  under  contract  with  the 
institution,  i:i  violating  a  Title  IV,  HEA 
program  requirement.  In  an  emergency 
action  proceeding  against  a  servicer,  the 
official  would  also  he  required  to  notify 
each  institution  that  contracts  with  the 
servicer  of  the  emergency  action.  The 
Secretary  believes  that  an  institution  ' 
that  contracts  with  a  third-party  servicer 
should  be  kept  informed  of  any 
administrative  actions  taken  by  the 
Department  of  Education  against  that 
servicer  that  might  affect  the 
administration  of  the  institution's 
participation  in  the  Title  IV,  HEA 
programs.  To  the  examples  of  violations 
that  may  lead  to  an  emergency  action, 
the  Secretary  proposes  to  add  a  third- 
party  servicer's  lack  of  administrative 
ability  to  make  appropriate  refunds  if 
students  do  not  complete  educational 
programs  or  periods  of  enrollment. 

Any  of  these  violations  would  be 
groimds  fo"  emergency  action  against  a 
third-party  servicer  under  this  subpart. 


How  3ver,  because  an  institution  is 
alwa  fs  responsible  for  the  actions  of  the 
insti  ution's  servicers,  the  Secretary 
behe  ves  that  emergency  action  against 
the  i  istitution  also  may  be  necessary  to 
prev  mt  the  Ukely  loss  of  Title  IV,  HEA 
prog  am  funds. 

Tl  B  Secretary  also  proposes  to 
inch  de  fraud  committed  by  an 
insti  ution  or  a  third-party  servicer  as  a 
spec  fie  example  of  a  possible  basis  for 
emei  ^ncy  action.  The  Secretary 
prop  Kes  to  provide  an  additional  list  of 
spec  fie  examples  of  fraud  to  emphasize 
the  s  3riousness  of  these  violations. 
Erne]  gency  actions  based  upon  fraud  are 
fully  appropriate  under  existing 
regu  ations.  The  examples  involve 
falsi  [cation  of  docimients  related  to  the 
Title  rv,  HEA  programs,  including — 

[1  Documents  pertaining  to  a 
stud  int's  eligibility; 

(2^  Dociunents  submitted  to  the 
Dept  rtment  of  Education,  a  guaranty 
agen  :y,  an  independent  auditor,  a  third- 
part]  servicer,  or  an  institution  by  a 
thirc  -party  servicer, 

(3'  Documents  pertaining  to  an 
insti  ution's  legal  authorization  to 
prov  de  postsecondary  education  or  to 
the  a  ;creditation  or  preaccreditation  of 
the  ii  istitution,  the  institution's 
educ  itional  programs,  or  the 
insti  ution's  additional  campuses;  and 

(4!  Documents  pertaining  to  a 
servi  ser's  loan  collection  activities  (for 
exan  pie,  due  dihgence  activities), 
inch  ding  activities  that  are  not 
spec  fically  required  by  the  HEA  or 
appl  cable  program  regulations. 

Se  :tions  668.84    Fine  proceedings, 
668.i  5  Suspension  proceedings,  and 
668.i  '6    Limitation  or  termination 
proc  fedings.  The  Secretary  proposes  to 
inch  de,  as  a  specific  basis  for  any  of 
thes<  proceedings  against  an  institution 
or  a  I  hird-party  servicer,  a  substantial 
misr  ^presentation  of  the  institution's 
educ  Jtional  program,  financial  charges, 
or  en  iployability  of  the  institution's 
gradi  lates  by  an  institution  or  servicer 
und«  r  contract  with  an  institution,  as 
apj.1  cable.  The  Secretary  beheves  that 
subs  antial  misrepresentation  represents 
a  cle  IT  indication  of  a  deUberate  intent 
to  m  suse  Title  IV,  HEA  program  funds 
by  d(  ceptively  encouraging  enrollment, 
thus  ibusing  the  purpose  of  Title  IV, 
HEA  program  funds,  which  is  to  provide 
equa  access  to  a  quahty  education  for 
recip  ients  of  these  funds.  The  Secretary 
is  pr  tposing  to  employ  the  full  range  of 
sane  ions  at  the  Secretary's  disposal 
agaii  st  this  possible  misrepresentation 
to  pr  jserve  the  integrity  of  the  Title  IV, 
HEA  programs  and  to  ensiue  the 
accoi  mtabihty  of  those  who  a&ninister 
the  J  rograms. 


The  Secretary  proposes  to  amend 
these  sections  to  provide  for  the 
imposition  of  a  fine  against  an 
institution  or  third-party  servicer  or  the 
limitation,  suspension,  or  termination  of 
the  institution's  participation  or  the 
servicer's  eUgibility  to  contract  with  an 
institution  to  administer  any  aspect  of 
that  institution's  participation  in  the 
Title  rv,  HEA  programs  if  the 
institution's  servicer,  acting  under 
contract  with  the  institution,  violates  a 
Title  IV,  HEA  program  requirement. 
Under  §§  668.84,  668.85  and  668.86.  if 
the  Secretary  begins  a  fine,  suspension, 
hmitation,  or  termination  proceeding 
against  a  third-party  servicer,  the 
Secretary  may  also  begin  a  fine, 
limitation,  suspension,  or  termination 
proceeding  against  any  institution  imder 
whose  contract  a  third-party  commits  a 
violation.  These  technical  (Ganges  are 
needed  to  conform  to  the  changes 
proposed  to  the  scope  of  this  subpart. 

With  respect  to  fine  proceedings 
against  third-party  servicers,  the 
Siecretary  proposes  to  amend  §  668.84  to 
specify  under  the  procedures  for  fine 
proceedings  that  a  designated 
department  official  notifies  each 
institution  that  is  aflected  by  the  alleged 
violations  identified  as  the  basis  for  the 
fine  proceeding.  To  the  extent  possible, 
the  official  also  notifies  each  institution 
that  contracts  with  the  servicer  for  the 
same  service  affected  by  the  alleged 
violation.  Ihis  change  would  parallel 
the  notificaiion  requirements  that  the 
Secretary  has  proposed  under 
§  668.24(b).  As  explained  in  the  prior 
discussion  regarding  notification 
requirements  under  §  668.24(b).  there 
was  no  consensus  during  negotiated 
rulemaking  on  this  proposed  provision. 
Some  negotiators  opposed  this 
requirement  on  the  grounds  previously 
noted.  In  addition.  §§  668.85  and  668.86 
would  require  the  official  to  notify  each 
institution  that  contracts  with  a  third- 
party  servicer  under  a  suspension, 
hmitation,  or  termination  proceeding. 

Fine,  limitation,  suspension,  and 
termination  proceedings  would  all 
require  the  official  to  include  in  the 
notice  to  a  third-party  servicer  the 
consequences  of  the  action  to  the 
institution,  including  that  the  Secretary 
may  fine,  limit,  suspend,  or  terminate 
the  institution,  as  apphcable.  Given  the 
potential  consequences  to  an  institution, 
the  Secretary  deems  it  proper  to  provide 
notice  to  each  institution  that  could  be 
affected  of  the  Secretary's  intent  to  seek 
a  sanction  against  the  servicer,  whether 
the  Secretary  also  intends  to  seek  a 
sanction  against  the  institution  or  not. 
Even  if  the  Secretary  does  not  begin  a 
fine,  limitation,  suspension,  or 
termination  proceeding  against  an 
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institution,  the  Secretary  beheves  that 
the  institution  should  be  kept  informed 
of  the  status  of  any  proposed  sanction 
against  the  institution's  servicer. 
Imposition  of  the  sanction  could  have 
an  effect  on  the  institution's 
participation  in  a  Title  IV,  HEA 
program.  Further,  the  Secretary  beUeves 
that  an  institution  should  be  informed  if 
its  servicer's  administration  of  a  Title 
IV,  HEA  program  is  called  into  question. 
That  information  would  permit  the 
institution  to  make  informed  judgments 
about  the  institution's  continued  use  of 
the  servicer,  and  take  corrective  action 
prior  to  the  outcome  of  any 
administrative  proceeding. 

Sections  668.87    Prehearing 
Conference  and  668.88  Hearing.  The 
Secretary  proposes  to  add  references  to 
third-party  servicers  to  conform  to  the 
proposed  changes  in  the  scope  of  this 
subpart. 

Section  668.89    Authority  and 
responsibilities  of  the  hearing  official. 
The  Secretary  proposes  to  amend  this 
section  to  make  clear  that  a  hearing 
official  is  boimd  by  all  apphcable 
statutes  and  regulations.  This  change 
would  codify  in  the  regulations  the 
existing  responsibihty  of  the  hearing 
official. 

Section  668.90    Initial  and  final 
decisions — Appeals.  This  section  would 
be  amended  to  add  references  to  third- 
party  servicers  to  conform  to  the 
propKised  changes  in  the  scope  of  this 
subpart.  In  addition,  paragraph  (a)(3)  of 
this  section  would  be  amended  to'reffect 
changes  proposed  under  §§668.12  and 
668.82  dealing  with  the  past 
performance  of  individuals,  agencies,  or 
organizations  that  are  affiHate^  with  an 
institution,  including,  as  apphcable, 
third-party  servicers. 

The  Seoetary  proposes  to  add  a  new 
restriction  on  a  hearing  official's 
authority  to  modify  a  proposed  sanction 
against  an  institution  or  third-party 
servicer.  If  a  designated  department 
official  brings  a  termination  action 
against  an  institution  or  servicer  for 
engaging  in  fraud,  and  a  hearing  official 
finds  that  the  institution  or  servicer  has 
engaged  in  fi^ud,  the  hearing  official 
must  uphold  the  termination.  The 
examples  of  fraud  hsted  in  this  section 
are  the  same  as  those  proposed  for 
§  668.83  concerning  emergency  action. 

The  Secretary  beueves  mat  if  an 
institution  or  third-party  servicer 
engages  in  fraud  involving  a  Title  FV. 
HEA  program,  the  institution's 
participation  in  the  program  should  be 
terminated  or  the  servicer's  ehgibihty  to 
contract  with  an  institution  to 
administer  any  aspect  of  that 
institution's  participation  in  the  Title 
IV.  HEA  programs,  as  appUcable.  should 


be  terminated.  The  Secretary  does  not 
believe  that  a  lesser  sanction  that 
permits  the  institution  or  servicer  to 
continue  to  participate  in  the  program 
or  in  the  case  of  a  third-party  servicer 
to  be  ehgible  to  contract,  is  a  sufficient 
safeguard  against  the  likely  abuse  of 
Title  rv,  HEA  program  funds. 

The  Secretary  proposes  to  amend 
paragraph  (c)(1)  of  this  section  so  that  in 
a  fine,  limitation,  or  termination 
proceeding,  the  hearing  official's  initial 
decision  automatically  becomes  the 
Secretary's  final  decision  in  30  days  (20 
days  is  mandated  under  the  current 
regulations)  after  the  initial  decision  is 
issued  and  received  by  both  parties 
unless  that  initial  decision  is  questioned 
before  the  Secretary.  The  Secretary  is 
proposing  these  new  timeframes  to 
make  them  consistent  with  other 
reporting  requirements  in  this  part.  The 
Secretary  does  not  beheve  that  a  ten-day 
difference  in  an  institution's  or 
servicer's  right  to  appeal  an  initial 
decision  would  unduly  affect  the 
integrity  of  the  Title  IV,  HEA  programs. 

The  Secretary  also  proposes  to  make 
technical  changes  in  paragraph  (a)(3)(iv) 
of  this  "-ection  to  correct  typographical 
errors  tnat  inadvertently  appeared  in 
final  regulations  pubhshed  in  the 
Federal  Register  on  July  31. 1991  (56  FR 
36698). 

Section  668.91    Filing  of  requests  for 
hearings  and  appeals;  confirmation  of 
mailing  and  receipt  dates.  The  Secretary 
proposes  to  add  references  to  third-party 
servicers  to  conform  to  the  proposed 
changes  in  the  scope  of  this  subpart. 

Section  668.92    Fines.  The  Secretary 
proposes  to  add  references  to  third-party 
servicers  in  this  section  to  conform  to 
proposed  changes  governing  the 
imposition  of  fines  in  other  sections  of 
this  subpart. 

This  section  would  also  be  amended 
to  provide  for  the  consideration  of  the 
size  of  the  servicer's  business  (including 
the  niunber  of  institutions  and  student 
accounts  served  by  the  servicer)  in 
determining  the  amount  of  a  fine  against 
a  servicer.  This  provision  would  be 
similar  to  the  provision  already  in  place 
in  this  section  that  requires 
consideration  of  the  size  of  an 
institution  in  determining  the  amount  of 
a  fine  against  the  institution.  The 
Secretary  also  proposes  to  take  into 
accoimt.  in  the  case  of  a  violation  by  a 
third-party  servicer,  the  degree  to  which 
the  servicer  can  provide  evidence  that 
the  institution  contributed  to  that 
violation  and  the  extent  to  which 
repeated  mechanical  systemic 
unintentional  errors  contributed  to  that 
violation.  For  purposes  of  this  section, 
repeated  mechanical  systemic 
luiintentional  errors  would  be  coimted 


as  a  single  violation.  This  provision  was 
requested  by  non-Federal  negotiators  to 
cover  cases  where  errors  in  computer 
systems  result  in  multiple  violations. 
The  Secretary  proposes  to  adopt  these 
measures  in  tl^  interest  of  fairness  to  § 
third-party  servicer  in  cases  where  a 
minor  programming  error  leads  to 
hundreds  or  thousands  of  violations. 
While  the  Secretary  beUeves  that  all 
resulting  losses  should  be  compensated 
for  by  the  institution  or  servicer,  fines 
need  not  be  unduly  multiplied.  The 
Secretary  specifically  invites  comment 
on  whether  this  provision  is  sufficiently 
specific  and  not  excessively  broad  and 
effectively  balances  the  Federal  interest 
in  ensuring  compliance  with  the 
realities  of  computer  processing. 

The  Secretary  also  proposes  to 
provide  for  the  consideration  of  the 
amount  of  Uability  owed  by  an 
institution  or  third-party  servicer  on  the 
misuse  of  Title  IV,  HEA  program  funds 
or  refunds  in  determining  the  gravity  of 
the  institution's  or  servicer's  violation, 
as  apphcable,  of  a  Title  IV  requirement. 
The  nimiber  of  students  affected  by  the 
violation  also  would  be  a  consideration 
in  that  determination.  The  Secretary 
intends  these  provisions  to  serve  as 
guidelines  for  evaluating  the  gravity  of 
a  violation. 

Section  668.93    Limitation.  The 
Secretary  proposes  to  add  references  to 
third-party  servicers  in  this  section  to 
conform  to  proposed  changes  governing 
the  imposition  of  limitations  in  other 
sections  of  this  subpart.  The  Secretary 
also  proposes  that  a  hmitation  on  a 
third-party  servicer's  eligibility  to 
contract  with  institutions  to  administer 
any  aspect  of  an  institution's 
participation  in  the  Title  IV,  HEA 
programs  could  include  a  limit  on  the 
number  or  size  of  institutions  with 
which  the  servicer  may  contract,  the 
number  of  accoimts  (borrower  or  loan 
accoimts)  that  the  servicer  may  service 
imder  contract,  an  increase  or  reduction 
in  the  responsibihties  allowed  or 
required  of  the  servicer  under  a 
contract,  or  a  requirement  for  the 
servicer  to  obtain  surety  assuring  the 
servicer's  abihty  to  meet  financial 
obligations. 

The  Secretary  beheves  that  these 
limitations  are  necessary  to  address  the 
probable  causes  of  improprieties  in 
which  a  third-party  servicer  might 
engage.  By  limiting  the  number  or  size 
of  institutions  or  accounts  that  a  third- 
party  servicer  may  serve  (including,  for 
example,  requiring  the  servicer  to 
transfer  existing  accounts  back  to  the 
institution)  the  Secretary  may  address  a 
problem  involving  the  servicer's 
overextended  resources.  By  limiting  the 
respon^ihties  performed  by  the 
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servicer  under  a  contract,  the  Secretary 
may  restrict  the  servicer's 
administration  to  a  particular  Title  IV, 
HEA  program  while  prohibiting  the 
servicer  from  administering  another 
Title  IV,  HEA  program  for  which  the 
servicer's  past  performance  has  been 
inadequate.  By  imposing  additional 
responsibilities  under  a  third-party 
servicer's  contract,  the  Secretary  may 
require  the  servicer  to  use  additional 
safeguards  before  awarding  or 
disbursing  Title  IV,  HEA  program  funds 
or  delivering  Federal  Stafford  or  Federal 
SLS  loan  proceeds. 

Section  668.94    Termination.  The 
Secretary  proposes  to  add  references  to 
third-party  servicers  in  this  section  to 
conform  to  proposed  changes  governing 
termination  proceedings  in  other 
sections  of  this  subpart.  The  Secretary 
proposes  to  specify  that  a  termination  of 
a  third-party  servicer's  eligibility  to 
contract  with  an  institution  to 
administer  a  Title  IV,  HEA  program 
ends  the  authority  of  the  servicer  to 
administer  that  program  under  any 
existing  contract  between  an  institution 
and  the  servicer.  In  addition,  if  a  third- 
party  servicer's  eligibility  is  terminated, 
the  servicer  would  be  required  to  return 
to  each  institution  (or  otherwise  dispose 
of  according  to  the  Secretary's 
instructions)  any  funds  received  by  the 
servicer  under  that  program  for  that 
institution  or  the  institution's  students. 
The  servicer  also  would  be  required  to 
return  to  the  institution  all  records 
pertaining  to  the  servicer's 
administration  of  the  institution's 
participation  in  that  program. 

The  Secretary  believes  that  the 
termination  of  a  third-party  servicer's 
eligibility  to  contract  with  an  institution 
should  faie  treated  like  the  termination  of 
an  institution's  participation  in  a  Title 
IV,  HEA  program.  Not  only  should  new 
contracts  with  an  institution  be 
prohibited,  but  the  servicer's  existing 
activities  involving  the  administration 
of  that  program  also  should  cease. 
Further,  a  third-party  servicer  may 
possess  imexpended  funds  under  that 
program  for  an  institution's  students  at 
the  time  that  termination  takes  effect. 
The  servicer  should  be  required  to 
return  those  funds  to  the  institution  so 
that  those  students  may  receive  their 
aid.  The  return  of  records  to  the 
institution  is  needed  because  of  the 
recordkeeping  requirements  that  the 
various  Title  IV,  HEA  program 
requirements  that  the  various  Title  IV, 
HEA  program  regulations  apply  to 
Institutions. 

Section  668.95    Reimbursements, 
refunds,  and  offsets.  This  section  would 
be  amended  to  add  references  to  third- 
party  servicers  to  conform  to  the 


pro  )osed  changes  in  the  scope  of  this 
sub  }art. 

S  Ktion  668.96    Reinstatement  after 
ten  tination.  The  Secretary  proposes  to 
ad{  references  to  third-party  servicers  to 
con  orm  to  proposed  changes  in  the 
SCO  >e  of  this  subpart.  The  Secretary  also 
pro  >oses  to  eliminate  the  provision  that 
permits  an  institution  to  apply  for 
reinstatement  of  its  participation  after 
thrt  e  months  if  the  institution's 
par  icipation  has  been  terminated  for 
enj  iging  in  substantial 
mis  representation.  Like  institutions 
wh  )se  participation  is  terminated  for 
oth  it  violations,  the  institution  would 
be )  ble  to  apply  for  reinstatement  only 
aft(  r  18  months  from  the  date  of  the 
ten  lination,  unless  the  institution  also 
wa  i  debarred  or  suspended  under  E.O. 
12!  49  or  the  Federal  Acquisition 
Rej  ulations  (FAR),  48  CFR  subpart  9.4. 
Th(  I  Secretary  further  proposes  to 
ext  md  these  criteria  to  apply  to  a 
ter  aination  of  a  third-party  servicer's 
elij  ibility  to  contract  with  an  institution 
to  I  dminister  any  aspect  of  the 
ins  itution's  participation  in  the  Title 
rv,  HEA  programs  if  the  basis  for  that 
ter  Dination  was  engaging  in  substantial 
mi  .representation. 

'  "he  Title  IV,  HEA  programs  are  most 
effi  ^ve  only  if  students,  other 
me  mbers  of  the  public,  and 
goi  emmental  and  other  bodies  can  rely 
on  the  honesty  of  the  representations  of 
an  institution  or  the  institution's  agents. 
Th  i  harm  that  substantial 
mi  .representation  does  to  the  integrity 
of  he  Title  IV,  HEA  programs,  to  those 
wt  0  rely  on  the  programs  to  help  meet 
ed  icational  costs,  and  to  the  taxpayers 
v/i  o  pay  for  the  programs  should  carry 
eqi  lal  weight  with  the  harm  done  by  any 
otl  er  violation  of  a  Title  IV,  HEA 
pn  igram  requirement.  If  an  institution's 
pa  licipation  or  third-party  servicer's 
eli  ;ibiiity  is  terminated  because  the 
in  titution  or  servicer  engaged  in 
su  )stantial  misrepresentation,  the 
CO  isequence  of  that  termination  should 
be  no  less  than  the  consequence  of  a 
tei  mination  for  other  reasons. 
Section  668.97    Removal  of 
lit]  \itation.  The  Secretary  proposes  to 
pr  ivide  that  an  institution  may  not 
ap  )ly  for  removal  of  a  limitation  before 
th   later  of  (1)  12  months  from  the 
ef  active  date  of  the  limitation,  or  (2)  the 
ex  )iration  of  a  debarment  or  suspension 
UE  der  E.O.  12549  or  the  FAR,  48  CFR 
su  >part  9.4.  Parallel  to  the  requirement 
foi  institutions,  a  third-party  servicer 
wi  luld  be  able  to  apply  for  removal  of 
a  Imitation  only  after  12  months  from 
thi !  date  of  the  limitation,  unless  the 
se:  vicer  was  also  debarred  or 
su  ipended. 


These  changes  are  necessary  to 
conform  to  the  proposed  changes  in  the 
scope  of  this  subpart.  The  Secretary 
would  include  the  length  of  a 
debarment  or  suspension  action  as  a 
criterion  to  apply  for  removal  of  a 
limitation  to  protect  the  Title  IV,  HEA 
programs,  the  beneficiaries  of  those 
programs,  and  the  Federal  Government 
from  potential  effects  of  doing  business 
with  irresponsible  entities. 

Sections  668. Ill    Scope  and 
purpose.  668.112    Definitions. 
668.113 '  Request  for  review,  668.114 
Notification  of  hearing,  and  668. 116 
Hearing.  The  Secretary  proposes  to  add 
references  to  a  third-party  servicer  to 
these  sections  to  parallel  institutional 
appeal  procedures  and  thus  establish 
procedures  for  a  third-party  servicer  to 
appeal  a  Bnal  audit  determination  or 
final  program  review  determination. 
The  proposed  procedures  generally 
would  be  parallel  to  the  procedures 
already  established  that  govern  appeals 
by  an  institution  of  a  final  audit 
determination  or  final  program  review 
determination.  Under  §668.1 16(e),  the 
Secretary  proposes  to  expand  the  types 
of  evidence  that  an  institution  or 
servicer  requesting  review  of  the  final 
audit  or  final  program  review 
determination  may  submit  to  a  hearing 
official  to  include  Department  of 
Education  program  review  reports  and 
work  papers  for  program  reviews  and 
institutional  or  servicer  records  and 
other  materials  (including  records  and 
other  materials  of  institutions  with 
which  the  servicer  has  contracts) 
provided  to  the  Department  in  response 
to  a  program  review.  The  Secretary  also 
proposes  to  notify  all  institutions  with    ■ 
which  a  third-party  servicer  contracts  of 
final  audit  report  or  final  program 
review  determinations.  The  Secretary 
believes  that  an  institution  that 
contracts  with  a  third-party  servicer 
should  be  kept  informed  of  any 
activities  between  the  servicer  and  the 
Department  that  might  affect  the 
administration  of  the  institution's 
participation  in  a  Title  IV,  HEA 
program. 

Section  668.123    Collection.  The 
Secretary  proposes  to  modify  this 
section  tq  conform  to  the  proposed 
changes  to  §  668.24. 

Part  682— Federal  Family  Education 
Loan  Programs 

Section  682.200    Definitions.  The 
Secretary  proposes  to  amend  the 
definition  of  lender  to  exclude  from  the 
definition  of  an  "eligible  lender"  any 
lender  that  (1)  is  debarred  or  suspended 
under  E.O.  12549  or  the  FAR.  (2)  has 
principals  or  affiliates  so  debarred  or 
suspended,  (3)  is  an  affiliate  of  any 
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person  so  debarred  or  su^>ended,  or  (4) 
employs  to  administer  ot  assist  in  the 
administration  of  FFEL  program  funds 
any  person  so  debarred  or  siispended. 
The  efi^ect  of  these  proposed  changes 
would  be  automatically  to  exclude  a 
debarred  or  suspended  lender  from 
participation  in  the  FFEL  programs  for 
the  duration  of  the  debarment  or 
suspension.  A  guaranty  agency  would 
thus  be  prohibited  fix>m  guaranteeing  a 
new  loan  made  by  the  lender  during  this 
period. 

Like  the  proposed  changes  governing 
the  standani  ot  conduct  of  participating 
educational  institutions  and  third-party 
servicers  under  34  CFR  668.82.  these 
changes  are  needed  to  establish 
appropriate  safeguards  to  protect  the 
integrity  of  the  FFEL  programs  and  the 
Federal  financial  interest  if  serious 
questions  are  raised  about  the  honesty 
and  lawfulness  of  the  conduct  of  a 
lender's  owners,  officers,  directors, 
management,  employees,  or  affiliates 
whose  duties  involve  the  administration 
of  or  influence  over  the  use  of  those 
funds. 

The  Secretary  proposes  to  amend  this 
section  to  expand  on  the  statutory 
definition  of  third-party  servicer  in  the 
proposed  regulations  to  clarify  its 
applicability  in  the  FFEL  programs. 
Under  that  definition,  a  third-party 
servicer  is  an  individual  or  organization 
that  contracts  with  a  lender  or  guaranty 
agency  to  administer  any  aspect  of  the 
lender's  or  guaranty  agency's 
participation  in  the  FFEL  programs, 
including  any  applicable  function 
described  in  the  definition  of  third-party 
servicer  in  34  CFR  part  668.  The 
Secretary  believes  that  by  including  the 
statutory  definition  as  well  as  a 
reference  to  the  proposed  definition  of 
third-party  servicer  under  34  CFR  part 
668,  that  individuals  or  organizations 
that  contract  with  a  lender  or  guaranty 
agency  to  administer  any  aspect  of  the 
lender's  or  guaranty  agency's 
participation  in  the  FFEL  programs  will 
be  able  to  determine  the  applicability  of 
these  regulations  to  themselves. 

Section  682.401    Basic  Program 
Agreement.  TTie  Secretary  proposes  to 
revise  this  section  of  the  r^ulations  to 
clarify  a  guaranty  agency's 
responsibihties  if  it  enters  into  a 
contract  with  a  third-party  servicer.  As 
discussed  previously  under  §  682.200, 
the  Secretary  proposes  to  prohibit  a 
guaranty  agency- from  entering  into  a 
contract  with  a  third-party  servicer  that 
the  Secretary  has  determined  is  not 
financially  responsible  or  has  been 
determined  by  the  Secretary  to  have  not 
compUed  with  the  statutes  and 
regulations  that  govern  the  FFEL 
programs. 


Under  this  proposed  provision,  a 
guaranty  agency  would  be  required  to 
provide  to  the  Secretary  the  names  and 
addresses  of  any  third-party  servicer 
with  which  the  agency  contracts  and.  if 
requested  by  the  Secretary,  a  copy  of 
that  contract  The  Secretary  is  proposing 
to  require  submission  by  the  agency  of 
the  name  and  address  of  any  third-party 
servicer  with  which  the  agency 
contracts,  and,  upon  request,  the 
contract,  to  assist  the  Secretary  in 
carrying  out  his  responsibilities  to 
monitor  the  performance  of  (hird-party 
servicers. 

The  Secretary  beUeves  that  receipt  of 
a  copy  of  the  contract  is  necessary 
because  it  states  the  services  that  a 
third-party  servicer  performs  for  a 
guaranty  agency.  With  this  information, 
the  Secretary  will  be  better  able  to 
monitor  program  compUance  and 
integrity  of  the  guaranty  agency's 
portfoho  that  the  servicer  is 
administering.  These  changes  would 
parallel  the  requirements  concerning 
contracts  between  institutions  and 
third-party  servicers. 

Note  that  section  552  of  the 
Administrative  Procedure  Act  does  not 
require  disclosure  to  the  pubUc,  under 
the  Freedom  of  Information  Act  (FOIA), 
of  subject  matter  that  is  deemed  to  be  a 
trade  secret  or  is  of  commercial  or 
financial  interest  or  is  of  a  privileged  or 
confidential  nature  (note  also  that  the 
entity  submitting  the  information  is 
responsible  for  identifying  information 
that  is  not  subject  to  the  FOIA's 
disclosure  requirements). 

Section  682.41 3    Remedial  actions. 
The  Secretary  proposes  to  revise  this 
section  of  the  regulations  to  clarify  a 
lender's  and  its  third-party  servicer's 
responsibihty  to  pay  UabiUties  if  the 
servicer  has  not  complied  %vith  FFEL 
program  statutes  or  regulations  with 
respect  to  services  it  has  contracted  with 
a  lender  to  perform.  Under  this  section, 
a  third-party  servicer  and  lender  imder 
whose  contract  the  servicer  committed 
the  violaticm  would  be  considered 
jointly  and  severally  liable  for  paying  to 
the  Secretary  any  interest  benefits  and 
special  allowance  or  any  compensation 
the  servicer  has  received  on  any  loan 
from  the  lender  from  the  date  that  the 
servicer  fails  to  comply  with  any  of  the 
requirements  in  §  682.406(a)(l)--(a)(6). 
(a)(9),  and  (a)(12).  for  any  period  when 
the  loan  has  lost  its  eligibility  for 
reinsurance  coverage  as  a  result  of  the 
third-party  servicer's  actions,  and  for 
any  period  after  it  erroneously  bills  the 
Secretary  for  interest  benefits  and 
special  allowance.  The  Secretary  would 
vigorously  attempt  to  collect  any  of 
those  liabilities  first  from  the  lender 
and.  if  the  lender  does  not  repay  those 


UabiUties  within  30  days  or  does  not 
make  arrangements  satisfactory  to  the 
Secretary  to  repay  those  UabiUties, 
pursue  the  third-party  servicer  for  the 
payment  of  those  UabiUties. 

'This  proposed  section  woiUd  also 
clarify  a  guaranty  agency's  and  its  third- 
party  servicer's  responsibiUties  to  pay 
UabiUties  to  the  Secretary  if  the  servicer 
has  not  compUed  with  FFEL  program 
statutes  or  regulations  with  respect  to 
services  that  it  has  contracted  with  a 
guaranty  agency  to  perform.  Under  this 
proposed  provision,  the  Secretary 
would  require  a  guaranty  agency  to 
repay  to  the  Secretary  any  reinsurance 
payments  the  guaranty  agency  received 
on  a  loan  if  the  third-p>arty  servicer 
contracting  with  the  guaranty  agency 
causes  a  loan  to  lose  its  eligibility  for 
reinsurance.  In  addition  to  the 
repayment  of  reinsurance,  if  a  third- 
party  servicer  makes  an  incomplete  or 
incorrect  statement  in  connection  with 
any  agreement  entered  into  under  this 
part  or  any  other  Federal  requirement, 
the  guaranty  agency  with  which  it  has 
entered  into  a  contract  may  be  subjected 
by  the  Secretary  to  return  payments 
made  by  the  Secretary  to  the  agency, 
have  its  payments  withheld  by  the 
Secretary,  or  have  its  participation  in 
the  FFEL  programs  Umited,  suspended, 
or  terminated.  In  addition  to  these 
penalties,  the  guaranty  agency  and  its 
third-party  servicer  may  be  fined,  may 
be  reqiiired  to  repay  any  payments  the 
Secretary  became  obligated  to  make  to 
others  as  a  result  of  an  incomplete  or 
incorrect  statement  or  violation  of  any 
Federal  requirement,  or  be  responsible 
for  repaying  any  interest  benefits, 
special  allowance,  or  reinsurance  paid 
on  a  ConsoUdaUon  loan  for  a  violation 
of  34  CFR  682.206(f)(1).  The  guaranty 
agency  and  its  third-party  servicer 
would  be  considered  jointly  and 
severally  Uable  for  any  of  those 
UabiUties.  The  method  by  which  the 
Secretary  would  coUect  any  UabiUty 
would  parallel  the  proposed  provisions 
governing  the  circumstances  under 
which  a  lender  and  third-party  servicer 
would  be  jointly  and  severally  Uable  to 
the  Secretary. 

In  the  negotiated  rulemaking  sessions, 
the  issue  of  third-party  servicer  UabiUty 
generated  controversy  and  dissension 
among  the  negotiators.  With  regard  to 
liabiUUes  ass^sed  against  a  third-party 
servicer  imder  the  FFEL  programs, 
many  negotiators  raised  the  same 
objections  previously  discussed  in 
connection  with  UabiUty  for  servicers 
under  34  CFR  part  668.  Negotiators 
raised  an  additional  objection, 
suggesting  that  UabiUties  assessed 
against  third-party  servicers  under  the 
FFEL  programs  are  unnecessary  given 
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the  ability  of  the  Secretary  to  determine 
a  loan  to  be  luiinsured  and  thus  able  to 
be  collected  directly  from  a  lender  or 
guaranty  agency.  In  response  to  these 
objections,  the  Secretary  o%red  the 
same  modification  of  the  concept  of 
joint  and  several  liability  discussed 
previously  in  34  CFR  part  668.  As 
noted,  no  consensus  was  reached. 
However,  the  Secretary  agreed  to 
incorporate  language  into  these 
proposed  regulations  to  spediy  that  the 
Secretary  would  first  attempt  collection 
from  a  lender  or  guaranty  agency  in  the 
event  of  liability  on  the  part  of  a  third- 
party  servicer.  The  Secretary  included 
this  provision  at  the  request  of 
negotiators  because  the  Secretary 
believes  that  this  provision  would  not 
adversely  impact  the  integrity  of  the 
FFEL  programs.  The  Secretary 
specifically  invites  further  pubUc 
comment  on  the  issue  of  joint  and 
several  liability  for  servicers  contracting 
with  lenders  and  guaranty  agencies  in 
order  to  obtain  additional  advice  from 
the  higher  education  commimity  in  the 
development  of  final  regulations. 

The  Secretaiy  specifically  invites 
public  comment  on  whether,  and  how. 
the  Secretary  should  hold  a  third-party 
servicer  that  administers  FFEL  programs 
jointly  and  severally  liable  for  any 
violation  of  an  FFEL  program 
requirement  by  that  servicer  and 
whether  any  alternative  less  than 
assimiption  of  full  liability  is  sufficient 
to  protect  the  public  interest.  The 
Secretary  notes  that  substantial  losses 
have  occurred  in  the  FFEL  programs 
due  to  third-party  servicer  violations. 

Under  these  proposed  regulations,  the 
Secretary  would  follow  the  fine 
proceedings  contained  in  34  CFR  part 
668,  subpart  G,  in  imposing  a  fine 
against  a  third-party  servicer. 

Section  682.414    Records,  reports, 
and  inspection  requirements  for 
guaranty  agency  programs.  The 
Secretary  proposes  to  amend  this 
section  to  make  a  third-party  servicer's 
responsibilities  imder  this  part  conform 
to  currently  existing  regulations  with 
respect  to  a  guaranty  agency's  obligation 
to  maintain  current  records.  Under  this 
provision,  a  third-party  servicer  acting 
as  an  agent  for  a  guaranty  agency  would 
be  required  to  maintain  current, 
complete,  and  accurate  records  for  all 
loans  that  it  services  for  that  agency. 
These  records  would  have  to  be  updated 
at  least  once  every  10  business  days. 
The  Secretary  is  proposing  this 
provision  to  ensure  that  a  third-party 
servicer  with  which  a  guaranty  agency 
contracts  is  responsible  for  maintaining 
accurate  records. 

Section  682.416    Requirements  for 
third-party  servicers  and  lenders 
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coi  ttracting  with  third-party  servicers. 
Th )  Secretary  proposes  to  add  a  new 
set  tion  to  the  FFEL  program  regulations 
th(  t  would  set  forth  administrative  and 
fin  mcial  standards  that  a  third-party 
set  twicer  woiild  be  required  to  meet  in 
oraer  to  be  an  eligible  third-party 
senricer  with  which  a  lender  or  guaranty 
agtncy  may  contract  for  purposes  of  its 
res  )onsibiUties  imder  the  FFEL 
■pv  grams.  Under  these  proposed 
re(  ulations,  a  third-party  servicer  would 
be  considered  to  be  adndnistratively 
re!  }onsible  if  it  provides  the  services  for 
wl  ich  it  has  contracted  to  perform  in 
aci  ordance  with  the  Federal  laws  and 
rej  ulations  that  govern  the  FFEL 
pr  grams,  has  business  systems  that  are 
ca  table  of  meeting  those  requirements 
an  1  has  adequate  personnel  who  are 
kn  )wledgeable  about  the  FFEL 
pr(  »grams.  The  Secretary  is  proposing 
th<  se  standards  because  he  believes  that 
th<  se  are  the  minimum  administrative 
sta  adards  that  an  agent  or  entity  must 
m<  et  to  demonstrate  satisfactorily  to  the 
Se  Tetary  that  it  is  capable  of  performing 
FT  H,  program  services  in  accordance 
wi  h  applicable  statutes  and  regulations. 

'  'he  Secretary  proposes  to  apply  the 
st«  ndards  governing  financial 
rei  ponsibility  under  34  CFR  668.13(c), 
(d  ,  (g),  and  (h),  governing  the  financial 
rei  ponsibility  of  institutions  and  third- 
pa  "ty  servicers  contracting  with  those 
ini  titutions,  to  a  third-party  servicer 
thi  it  administers  any  aspect  of  the  FFEL 
pr  >grams  under  a  contract  with  a 
gu  uBnty  agency  or  lender,  for  purposes 
of  Ms  part. 

Xiring  the  negotiated  rulemaking 
sei  sions,  the  proposed  standards 
go  kerning  financial  responsibility  of 
th  rd-party  servicers  and  institutions 
ge  lerated  disagreement  among  the 
ne  ;otiators.  The  Secretary  intends  that 
th  i  financial  responsibiUty  standards  in 
th  s  section  would  parallel,  as 
applicable,  similar  standards  of 
fii  ancial  responsibility  for  participating 
in  titutions  that  the  Secretary  intends  to 
pi  blish  in  proposed  regulations  to  be 
pi  blished  shortly  after  these.  When 
pi  blished,  this  future  NPRM  will 
pr  )vide  commenters  with  the 
op  portunity  to  comment  on  financial 
re  ;ponsibility  standards  governing  both 
th  rd-party  servicers  and  institutions. 

rhe  Secretary- proposes  these 
St)  ndards  to  ensure  that  a  third-party 
se  -vicer  would  not  be  able  to  maintain 
a  ( ontract  with  a  lender  or  guaranty 
ag  }ncy  to  administer  any  aspect  of  the 
lei  ider's  or  guaranty  agency's  FFEL 
pr  Jgram  unless  that  servicer 
p€  riodically  demonstrates  to  the 
Se  cretary  the  ability  to  meet  its  financial 
ob  ligations  with  that  lender  or  guaranty 
ag  !ncy.  Further,  these  standards  would 


ensure  that  the  servicer  can  demonstrate 
that  it  is  financially  stable  and  will  be 
able  to  meet  these  obligations  in  the 
future.  The  Secretary  believes  that  these 
standards  are  necessary  because  the 
financial  failure  of  a  third-party  servicer 
could  have  an  enormous  impact  on  the 
FFEL  programs  that  could  create 
substantial  losses  for  the  Federal 
taxpayer. 

Under  these  proposed  rules,  the 
Secretary  would,  as  determined 
necessary,  conduct  a  special  review  of  a 
third-party  servicer  to  determine  if  it 
meets  the  administrative  capability  and 
financial  responsibility  standards 
proposed  in  this  section.  If  the  Secretary 
conducts  that  review,  the  servicer 
would  be  required  to  provide  evidence 
to  the  Secretary  that  it  meets  these 
standards.  Based  on  the  review  of  the 
materials  required  by  this  section  the 
Secretary  could  initiate  a  limitation, 
suspension,  or  termination  action 
against  the  servicer.  If  the  servicer  is 
unable  to  demonstrate  that  it  meets  the 
established  standards  for  administrative 
capability  and  financial  responsibility, 
the  servicer  could  provide  evidence  to 
the  Secretary  demonstrating  that  the 
limitation,  suspension,  or  termination 
action  is  unwarranted.  This  latter 
provision  was  added  at  the  request  of 
negotiators  to  govern  situations  where  a 
third-party  servicer  may  not  be  able  to 
meet  the  aefined  standards  proposed  in 
this  section,  but  the  servicer  still 
considers  itself  to  be  administratively 
capable  and  financially  responsible. 
This  provision  would  allow  a  third- 
party  servicer  the  opportunity  to 
demonstrate  to  the  Secretary  that  it  is 
still  administratively  capable  and 
financially  responsible. 

This  section  would  provide  that  a 
third-party  servicer  is  not  financially 
responsible  under  this  section  if  the 
servicer,  or  the  servicer's  owner, 
majority  shareholder,  or  chief  executive 
officer  is  determined  to  have  a 
questionable  past  performance.  The  past 
performance  criteria  in  this  section 
would  parallel  proposed  requirements 
under  34  CFR  668.12  (implementing 
statutory  requirements  governing  the 
past  performance  of  persons  or 
organizations  associated  with 
institutions  that  participate  in  Title  IV. 
HEA  programs)  and  imder  34  CFR 
668.82  (governing  the  standard  of 
conduct  of  institutions  and  third-party 
servicers  for  purposes  of  the  Title  FV. 
HEA  programs).  Furthermore,  the 
Secretary  proposes  to  apply  this 
provision  to  any  person  employed  by 
the  servicer  or  any  person,  entity,  or  any 
officer  or  employee  of  an  entity  that  the 
servicer  contracts  with  whose  past 
performance  is  also  questionable.  In 


addition,  in  order  to  remain  financially 
responsible,  if  a  third-party  servicer 
learns  of  such  a  conviction  or 
determination,  the  servicer  would  have 
to  take  immediate  action  to  safeguard 
the  Title  IV,  HEA  programs,  as 
explained  previously  in  the  discussion 
concerning  §  668.82. 

However,  for  purposes  of  this  part,  the 
Secretary  proposes  to  specify  that  with 
regard  to  the  conduct  of  an  officer  or 
employee  of  a  third-party  servicer  or  a 
person,  entity,  or  officer  or  employee  of 
an  entity  with  which  the  servicer 
contracts,  that  conduct  would  be  a 
factor  in  determining  the  servicer's 
financial  responsibility  only  if  the 
individual  or  entity  is  used  in  a  capacity 
that  involves  administering  any  aspect 
of  the  Title  IV,  HEA  programs.  For 
example,  the  Secretary  would  not  hold 
the  conduct.of  a  custodian  employed  by 
a  third-party  servicer  as  an  element  in 
determining  the  servicer's  financial 
responsibility,  if  that  custodian  had  no 
responsibility  for  administering  a  Title 
FV,  HEA  program. 

The  Secretary  also  proposes  to  specify 
that  a  third-party  servicer  would  not  be 
considered  to  be  financially  responsible 
if  the  servicer,  or  any  principal  or 
affiliate  of  the  servicer  (as  those  terms 
are  defined  in  34  CFR  part  85),  is 
debarred  or  suspended  luder  E.O. 
12549  or  the  FAR,  or  is  engaging  in 
activity  that  is  cause  under  34  CTR 
85.305  or  85.405  for  debarment  or 
suspension  under  E.0. 12549  or  the 
FAR 

Like  the  proposed  changes  governing 
the  past  performance  of  individuals  or 
organizations  associated  with 
institutions  that  participate  in  the  Title 
IV,  HEA  programs  and  standard  of 
conduct  of  participating  institutions  and 
third-party  servicers,  these  changes  are 
needed  to  establish  appropriate 
safeguards  to  protect  the  integrity  of  the 
FFEL  programs  and  the  Federal 
financial  interest  if  serious  questions  are 
raised  about  the  honest  and  lawful 
conduct  of  a  servicer's  owners,  officers, 
directors,  employees,  or  affiliates  whose 
duties  involve  the  administration  of  or 
influence  over  the  use  of  those  funds. 

Under  this  section,  a  third-party 
servicer  would  be  required  to  have  an 
aimual  independent  audit  of  its 
administration  of  the  FFEL  programs 
that  examines  the  servicer's  compliance 
with  the  Act  and  applicable  regulations 
and  its  financial  management  of  FFEL 
program  activities.  These  requirements 
and  audit  exceptions  would  parallel  the 
proposed  audit  requirements  and 
exceptions  under  34  CFR  668.23 
(governing  audit  requirements  for  third- 
party  servicers  contracting  with 
institutions  to  administer  any  aspect  of 


the  institution's  participation  in  the 
Title  IV,  HEA  programs),  except  that  the 
report  of  the  audit  would  have  to  be 
submitted  to  the  Secretary  within  six 
months  of  the  end  of  the  audit  report 
period.  A  third-party  servicer's  initial 
audit  would  have  to  cover  the  same 
period  required  of  audits  performed  for 
third-party  servicers  contracting  with 
institutions  to  administer  any  aspect  of 
the  institution's  participation  in  the 
Title  IV.  HEA  programs  (discussed 
previously  in  34  CFR  668.23).  The 
Secretary  believes  that  initial  audits  will 
be  more  useful  and  effective  if  they 
encompass  an  entire  fiscal  year.  The 
Secretary  also  believes  that  allowing 
servicers  additional  time  to  prepare  for 
the  implementation  of  these  regulations 
would  enable  servicers  to  comply  more 
fully  with  these  regulations  as  well  as 
defray  the  costs  associated  with  an  audit 
of  a  partial  fiscal  year  and  minimize  the 
burden  associated  with  implementing 
these  regulations,  as  called  for  under 
E.O.  12866.  Subsequent  audits  would, 
as  required  by  statute,  encompass  the 
entire  period  since  the  servicer's 
previous  audit. 

In  addition,  the  Secretary  proposes 
that  the  audit  report  would  be 
conducted  in  accordance  with  the  audit 
guide  developed  by  the  Inspector 
General  of  the  Department  of  Education 
unless  the  third-party  servicer  is  a 
governmental  entity  or  nonprofit 
organization.  A  third-party  servicer  that 
is  a  governmental  entity  would  be 
required  to  have  an  audit  conducted  in 
accordance  with  31  U.S.C.  7502  and  34 
CFR  part  80,  appendix  G  (pursutmt  to 
the  Single  Audit  Act).  A  third-party 
servicer  that  is  a  nonprofit  organization 
would  be  required  to  have  an  audit 
conducted  in  accordance  with  Office  of 
Management  and  Budget  Qrcular  A- 
133,  "Audit  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions,"  as  incorporated  in  34  CFR 
74.61(h)(3). 

These  proposed  rules  would  also  limit 
a  lender's  ability  to  enter  into  a  contract 
with  a  third-party  servicer.  As  explained 
previously  in  the  discussion  for 
§  682.200,  under  this  proposal,  a  lender 
may  not  enter  into  a  contract  with  a 
third-party  servicer  that  the  Secretary 
has  determined  does  not  meet  the 
administrative  capabiUty  or  financial 
responsibiUty  standards  under  this 
section.  Further,  a  lender  that  contracts 
with  a  third-party  servicer  would  have 
to  provide  the  Secretary  with  the  name 
and  address  of  the  third-party  servicer, 
and,  upon  request,  a  copy  of  that 
contract. 

Sections  682.700    Purpose  and 
scope,  682.701    Definitions  of  terms 
used  in  this  subpart,  682. 702    Effect  on 


participation,  682.703    Informal 
compliance  procedure,  682.704 
Emergency  actibn,  682. 705    Suspension 
proceedings.  682.706    Limitation  or 
termination  proceedings.  682.707 
Appeals  in  a  limitation  or  termination 
proceeding,  682.708    Evidence  of 
mailing  and  receipt  dates.  682.709 
Reimbursements,  refunds,  and  offsets, 

682.710  Removal  of  limitation,  and 

682. 71 1  Reinstatement  q/ter 
termination.  The  Secretary  proposes  to 
amend  sub{>art  G  to  provide  that  the 
Secretary  would  have  the  authorify  to 
limit,  suspend,  or  terminate  a  third- 
party  servicer's  ability  to  contract  with 
an  eUgible  lender  if  the  Secretary 
determines  the  third-party  servicer  has 
violated  any  FFEL  program  requirement 
Section  432(a)(1)  of  the  Act  authorizes 
the  Secretary  to  take  action  against 
third-party  servicers  for  any  violation  of 
any  FFEL  program  requirement.  Under 
these  proposed  regulations,  the 
Secretary  could  also  take  emergency 
action  against  the  servicer  if  the 
Secretary  receives  reliable  information 
that  the  servicer  is  in  violation  of 
applicable  requirements  pertaining  to 
the  lender's  portfolio  of  loans.  The 
procedures  under  which  the  Secretary 
could  take  those  actions  and  the 
procedures  a  third-party  servicer  could 
use  to  app)eal  those  actions  are 
consistent  with  the  long-standing 
procedures  the  Secretary  uses  to  take 
those  actions  against  a  lender,  and  the 
procedures  a  lender  may  use  to  appeal 
those  actions. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  the 
Title  IV,  HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble 
imder  the  heading  Paperv/ork  Reduction 
Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
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tribal  governments  in  the  exercise  of 
their  govenunental  functions. 
To  assist  the  Department  in 
complying  with  the  speciSc 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  bom  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  Title  IV,  HEA  programs. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
aHected  by  these  regulations  are  small 
institutions  of  higher  education;  small 
organizations  that  contract  with 
educational  institutions  to  administer 
aspects  of  the  institutions'  participation 
in  the  Title  IV,  HEA  programs;  and 
small  organizations  that  contract  with 
lenders  or  guaranty  agencies  to 
administer  aspects  of  the  lenders'  or 
agencies'  participation  in  the  FFEL 
programs.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  small  entities  because 
the  regulations  would  not  impose 
excessive  regulatory  biutlens  or  require 
imnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  668.13.  668.23. 668.25. 
668.90.  668.96,  668.113,  682.414, 
682.416.  and  682.711  contain 
information  collection  requirements.  As 
required  by  the  Paperwwk  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C  3504(h)) 

Educational  institutions  that  are 
public  or  nonprofit  institutions  or 
businesses  at  other  for-profit 
institutions  may  participate  in  the  Title 
IV,  HEA  programs.  State  entities, 
nonprofit  institutions,  businesses  or 
other  for-profit  organizations,  or 
individuals  may  contract  with 
educational  institutions  to  administer 
aspects  of  the  institutions'  participation 
in  the  programs  and  may  contract  with 
lenders  and  guaranty  agencies  to 
administer  aspects  of  the  lenders'  and 
agencies'  participation  in  the  FFEL 
programs.  Individiials  may  apply  for 
student  financial  assistance  xmder  the 
programs.  The  Department  of  Education 
needs  and  uses  the  information  to 


ena  )le  the  Secretary  to  determine 
whi  ither  the  States,  institutions, 
orgi  inizations,  businesses,  and 
ind  viduals  comply  with  the 
req  lirements  for  eligibility  and 
par  icipation  in  the  programs. 

A  nnual  public  reporting  and 
rec  irdkeeping  burden  contained  in  the 
col  ection  of  information  proposed  in 
the  ;e  regulations  is  estimated  to  be 
2,7  i6  hours,  including  the  time  for 
sea  ching  existing  data  sources, 
gat  lering  and  maintaining  the  data 
nee  Jed,  completing  and  reviewing  the 
col  ection  of  information,  and 
sub  Hitting  materials. 

C  rganizations  and  individuals 
des  ring  to  submit  comments  on  the 
inf<  rmation  collection  requirements 
sha  ild  direct  them  to  the  Office  of 
Inf«  rmation  and  Regulatory  Affairs. 
Oh  B,  room  3002,  New  Executive  Office 
Bui  ding,  Washington.  DC  20503; 
Att  ntion:  Daniel  J.  Qienok. 

Inv  tation  to  Comment 

Ii  iterested  persons  are  invited  to 
sub  nit  comments  and  recommendations 
regi  rding  these  proposed  regulations. 

/  11  comments  submitted  in  response 
to  t  lese  proposed  regulations  will  be 
ava  lable  for  public  inspection,  during 
anc  after  the  comment  period,  in  room 
431  3,  Regional  Office  Building  3,  7th 
anc  DStreets.SW..  Washington,  DC. 
bet  veen  the  hours  of  8:30  a.m.  and  4 
p.n  .,  Monday  through  Friday  of  each 
we<  k  except  Federal  holidays. 

Asi  essment  of  Educatimial  Impact 

The  Secretary  particularly  requests 
coiaments  on  whether  the  proposed 
regi  tlations  in  this  document  would 
req  lire  transmission  of  information  that 
is  b  ;ing  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
Un  ted  States. 

LisI  of  Sabfecta 

54  I  yfl  Part  668 

A  dministrative  practice  and 


pro:edure. 


a.  Collies  and  universities. 
Co4simier  protection.  Education.  Grant 
—education.  Loan  programs — 
1.  Reporting  and  recordkeeping 
s.  Student  aid. 


I 


pro  ;rams — edu 
edii  caticm. 
req  lirements. 

34  :FR  Part  682 

A  dministrative  practice  and 

lure.  Colleges  and  universities. 
.  programs— education.  Reporting 
recordkeeping  requirements, 
Stu  lent  aid,  Vocaticmal  education. 

(Cat  ilog  of  Federal  Domestic  Assistance 
Nur  ibers:  84.007  Federal  Supplemental 
Edu  :8tioDal  Opportunity  Grant  Piogram: 
84.(  32  Federal  StaOord  Loan  Program;  84i)32 
Fed  iral  PLUS  Prograxo;  84.032  Federal 
Sup  slemental  Loans  for  Students  Program; 


pro::edi 

Loan 

anc 


84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  State    ' 
Student  Incentive  Grant  Program;  84.268 
Federal  Direct  Student  Loan  Program;  and 
84.272  National  Early  Intervention 
Scholarship  and  Partnership  Program.   . 
Catalog  of  Federal  Domestic  Assistance 
Number  for  the  Presidential  Access 
Scholarship  Program  has  not  been  assigned.) 

Dated:  February  9. 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  668  and  682  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  668— STUOEm'  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  cutation  for  part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1085. 1088, 1091, 
1092. 1094. 1099c,  and  1141.  unless 
otherwise  noted. 

2.  Section  668.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§668.1    Scope. 

(a)  This  part  estahMshes  genera)  rules 
that  apply  to  an  institution  that 
participates  in  any  student  financial 
assistance  program  authorized  by  Title 
rv  of  the  Higher  Education  Act  of  1965, 
as  amended  (Title  IV,  HEA  program).  To 
the  extent  that  an  institution  contracts 
wdth  a  third-party  servicer  to  administer 
any  aspect  of  the  institution's 
participation  in  any  Title  FV,  HEA 
program,  the  applicable  rules  in  this 
part  also  apply  to  that  servicer.  An 
institution's  use  of  a  third-party  servicer 
does  not  alter  the  institution's 
responsibility  for  compliance  with  the 
rules  in  this  part. 

•  •        •        •        • 

3.  Section  668.2  is  amended  by 
adding  definitions  of  "Designated 
department  official",  "Initiating 
official",  "Show-cause  official",  and 
"Third-party  servicer"  to  paragraph  (b) 
in  alphabetical  order  to  read  as  follows: 

§668.2    General  definitions. 

•  •        •       •       • 

(b)«  •  ♦ 

Desigpated  department  officiai:  An 
official  of  the  Department  of  Educ:atiott 
to  whom  the  Seoetary  has  delegated 
responsibilities  indicated  in  this  part 

•  •        •        •       • 

Initiating  official:  The  designated 
department  official  authorized  to  begin 
an  emergency  action  under  §  668.83. 

Show-cause  official:  The  designated 
department  official  authorized  to 
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conduct  a  show-cause  pnxreeding  for  an 
emergency  ac:tion  imder  §  668.83. 

•        *        •        •        • 

Third-party  servicer:  An  individual  or 
a  State  or  private,  profit  or  nonprofit 
organization  that  enters  into  a  contract 
with  an  eligible  institution  to 
administer,  through  either  manual  or 
automated  processing,  any  aspect  of  the 
institution's  participation  in  any  Title 
rv,  HEA  program.  "The  Secretary 
considers  aclministration  of 
participation  in  a  Title  IV,  HEA  program 
to— 

(1)  Include  performing  any  function 
required  by  any  statutory  provision  of  or 
apphcable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
apphcable  special  arrangement, 
agreement,  or  limitation,  such  as,  but 
not  restricted  to— 

(i)  Processing  student  financial  aid 
appUc:ations; 

(ii)  Performing  need  analysis: 

(iii)  Detennining  student  eUgibihty 
and  related  activities; 

(iv)  Certifying  loan  applic:ations; 

(v)  Processing  SARs  or  output 
documents  for  pajrment  to  students; 

(vi)  Receiving,  disbursing,  or 
delivering  Title  fV,  HEA  program  fimds, 
excluding  locJc-box  pr(x:essing  of  loan 
payments  and  normal  bank  electronic 
fund  transfers; 

(vii)  Conducting  activities  required  by 
the  provisions  governing  student 
consumer  information  services  in 
Subpart  D  of  this  peirt; 

(viii)  Preparing  and  certifying  requests 
for  advance  or  reimbursement  funding; 

(ix)  Loan  servicing  and  collection; 

(x)  Preparing  and  submitting  notices 
and  applications  required  under  34  CFR 
part  600  and  subpart  B  of  this  part;  and 

(xi)  Preparing  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP); 

(2)  Exclude  the  following  functions: 
(i)  Publishing  ability-to-benefit  tests, 
(ii)  Performing  functions  as  a  Multiple 

Data  Entry  Processor  (MDE). 

(iii)  Financial  and  compliance 
auditing. 

(iv)  Mailing  of  dociunents  prepared  by 
the  institution. 

(v)  Warehousing  of  records;  and 

(3)  Notwithstanding  the  exclusions 
referred  to  in  paragraph  (2)  of  this 
definition,  include  any  ac:tivity 
comprised  of  any  function  described  in 
paragraph  (1)  of  this  definition. 

(Authority:  20  U.S.C  1088) 

*         •         •         *         • 

4.  Section  668.11  is  revised  to  read  as 
follows: 


§668.11    Scope. 

(a)  This  subpart  establishes  standards 
that  an  institution  must  meet  in  order  to 
participate  in  any  Title  IV,  HEA 
program. 

(b)  Noncompliance  with  these 
standards  by  an  institution  already 
participating  in  any  Title  IV,  HEA 
program  or  with  applicable  standards  in 
this  subpart  by  a  third-party  servicer 
that  contracts  with  the  institution  may 
subject  the  institution  or  servicer,  or 
both,  to  proceedings  under  subpart  G  of 
this  part.  These  pr(K»edings  may  lead  to 
any  of  the  follovdng  actions: 

(1)  An  emergency  action. 

(2)  The  imposition  of  a  fine. 

(3)  The  limitation,  suspension,  or 
termination  of  the  participation  of  the 
institution  in  a  Title  IV,  HEA  program. 

(4)  The  limitation,  suspension,  or 
termination  of  the  ehgibility  of  the 
servicer  to  contract  with  any  institution 
to  administer  any  aspect  of  the 
institution's  participation  in  a  Title  IV, 
HEA  program. 

(Authority:  20  U.S.C  1094) 

5.  Section  668.12,  as  proposed  to  be 
amended  in  a  Notic:e  of  Proposed 
Rulemaking  pubUshed  on  July  10, 1992 
(57  FR  30830),  is  further  amended  by 
removing  the  period  at  the  end  of 
proposed  redesignated  paragraph 
(b)(2)(iv)(B)  and  adding,  in  its  place,  a 
semi-colon  and  adding  new  paragraphs 
(b)(2)(v)  and  (b)(2)(vi)  to  read  as  follows: 

§668.12    Institutional  participation 
agreement 


(b) 
(2)* 


(v)  That  it  is  liable  for  all— 

(A)  Improperly  spent  or  unspent 
funds  received  under  the  Title  TV,  HEA 
programs,  including  any  funds' 
administered  by  a  third-party  servicer; 
and 

(B)  Refunds  that  the  institution  or  its 
servicer  may  be  required  to  make;  and 

(vi)  That  it  will  not  knowingly— 

(A)  Employ  in  a  capacity  that  involves 
the  administration  of  the  Title  IV,  HEA 
programs  or  the  receipt  of  funds  under 
those  programs,  an  individual  who  has 
been  convicted  of,  or  has  pled  no7o 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use,  or 
expenditure  of  Federal.  State,  or  local 
government  funds,  or  has  been 
administratively  or  judicially 
determined  to  have  (X)mmitted  fiaud  or 
any  other  material  violation  of  law 
involving  those  funds; 

(B)  Contract  with  an  institution  or 
third-party  servicer  that  has  been 
terminated  under  section  432  of  the 
HEA  for  a  reason  involving  the 


acquisition,  use,  or  expendittire  of 
Federal,  State,  or  local  govermnent 
fimds,  or  that  has  been  administratively 
or  judicially  determined  to  have 
committed  fraud  or  any  other  material 
violation  of  law  involving  those  funds; 
or 

(C)  Contract  with  or  employ  any 
individual,  agency,  or  organization  that 
has  been,  or  any  of  whose  officers  or 
employees  have  been — 

(1)  Convicted  of,  or  pled  nolo 
contendere  or  guilty  to,  a  crime 
involving  the  acxiuisition.  use.  or 
expenditure  of  Federal,  State  or  local 
government  funds;  or 

(2)  Administratively  or  judicially 
determined  to  have  committed  firaud  or 
any  other  material  violation  of  law 
involving  Federal,  State,  or  local  funds. 
•        •        •        •        • 

6.  Section  668.13  as  amended  by  the 
regulations  pubUshed  in  the  Federal 
Register  on  June  8, 1993  (58  FR  32201) 
(effecrtive  date  pending)  is  amended  by 
removing  paragraphs  (c)(4)  and  (g); 
redesignating  paragraph  (c)(5)  as  (c)(4) 
and  paragraphs  (h)  through  (j)  as 
paragraphs  (g)  through  (i),  respectively; 
adding  the  word  "or"  after  the  semi- 
colon in  paragraph  (c)(3);  and  revising 
redesignated  paragraph  (c)(4),  paragraph 
(d)i3),  and  redesignated  paragraphs  (g) 
introductory  text  and  (h)  to  read  as 
follows: 

§668.13    Factors  of  financial  responsibility. 

(c)*  •  • 

(4)  A  person  who  exercises  substantial 
control  over  the  institution  or  any 
member  or  members  of  the  person's 
family,  alone  or  together — 

(i)(A)  Exercises  or  exercised 
substantial  control  over  another 
institution  or  a  third-party  servicer  that 
owes  a  liability  for  a  violation  of  a  Title 
rv.  HEA  program  requirement;  or 

(B)  Owes  a  Uability  for  a  violation  of 
a  Title  FV.  HEA  program  requirement; 
and 

(ii)  That  person,  family  member, 
institution,  or  servic»r  is  not  making 
payments  in  accordanc:e  with  an 
agreement  to  repay  that  Uability. 

(d)*  •  • 

(3)  The  Secretary  may  determine  an 
institution  to  be  financially  responsible 
even  if  the  institution  is  not  otherwise 
financially  responsible  under  paragraph 
(c)(4)  of  this  section  if— 

(i)  The  institution  notifies  the  , 

Secretary,  in  accordance  with  34  CFR 
600.30,  that  the  person  referenced  in 
paragraph  (c)(4)  of  this  section  exercises 
substantial  control  over  the  institution; 
and 

(ii)(A)  The  person  repaid  to  the 
Secretary  a  portion  of  the  appUcable 


liability,  and  the  portion  repaid  equals 
or  exceeds  the  greater  of — 

(1)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  third-party  servicer  that 
owes  the  liability  by  that  person  or  any 
member  or  members  of  that  person's 
family,  either  alone  or  in  combination 
with  one  another, 

[2]  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  servicer  that  owes  the 
liability  that  the  person  or  any  member 
or  members  of  that  person's  family, 
either  alone  or  in  combination  with  one 
another,  represents  or  represented  under 
a  voting  trust,  power  of  attorney,  proxy, 
or  similar  agreement;  or 

(3)  Twenty-five  percent,  if  that  person 
or  any  member  of  that  person's  family 
is  or  was  a  member  of  Xhe  board  of 
directors,  chief  executive  officer,  or 
other  executive  officer  of  the  institution 
or  servicer  that  owes  the  liability,  or  of 
an  entity  holding  at  least  a  25  percent 
ownership  interest  in  the  institution  or 
servicer  that  owes  the  liability;  ~ 

(B)  The  applicable  liability  described 
in  paragraph  (c)(4)(ii]  of  this  section  is 
currently  being  repaid  in  accordance 
with  a  written  agreement  with  the 
Secretary;  or 

(C)  The  institution  demonstrates 
why — 

[1)  The  person  who  exercises 
substantial  control  over  the  institution 
should  nevertheless  be  considered  to 
lack  that  control;  or 

[2]  The  person  who  exercises 
substantial  control  over  the  institution 
and  each  member  of  that  person's  family 
nevertheless  does  not  or  did  not 
exercise  substantial  control  over  the 
institution  or  servicer  that  owes  the 
liability. 

•  •        •        *        • 

(g)  An  "ownership  interest"  is  a  share 
of  the  legal  or  beneficial  ownership  or 
control  of,  or  a  right  to  share  in  the 
proceeds  of  the  operation  of,  an 
institution,  institution's  parent 
corporation,  a  third-party  servicer,  or  a 
third- party  servicer's  parent 
corporation. 

•  •        •        •        • 

(h)  The  Secretary  generally  considers 
a  person  to  exercise  substantial  control 
over  an  institution  or  third-party 
servicer,  if  the  person — 

(1)  Directly  or  indirectly  holds  at  least 
a  25  percent  ownership  interest  in  the 
institution  or  servicer; 

(2)  Holds,  together  with  other 
members  of  his  or  her  family,  at  least  a 
25  percent  ownership  interest  in  the 
institution  or  servicer; 

(3)  Represents,  either  alone  or 
together  with  other  persons,  under  a 


voting  trust,  power  of  attorney,  proxy,  or 
simila  *  agreement  one  or  more  persons 
who  h  3ld,  either  individually  or  in 
combi  lation  with  the  other  persons 
represented  or  the  person  representing 
them,  Bt  least  a  25  percent  ownership  in 
the  innitution  or  servicer;  or 

(4)  K  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 
(i)  'the  institution  or  servicer;  or 
(ii)  An  entity  that  holds  at  least  a  25 
I>ercent  ownership  interest  in  the 
institiition  or  servicer. 
*        •        • 

7.  Sfection  668.23  is  amended  by 
redesi  gating  paragraph  (c)(3)  as 
parag]  aph  (c)(3)(i),  revising  paragraphs 
(b)  ani  ,  (cMD.  adding  pjaragraph  (c)(3) 
(ii)  th]  ough  (vi)  and  paragraph  (c)(4)(iii), 
revisii  ig  paragraph  (c)(5),  adding  a  new 
paragi  aph  (c)(6).  and  revising  paragraph 
(e)  ani   the  authority  citation  to  read  as 
follow  s: 

§  668.2  3    Audits,  records,  and 
examli  latfons. 


(b)( 
in  an] 
coope  rate 
the 


Secretary, 


and 

(ii 

pers 


)  An  institution  that  participates 
Title  IV,  HEA  program  shall 
with  an  independent  auditor, 
,  the  Department  of 
Eduction's  Inspector  General,  and  the 
Comp  Toiler  General  of  the  United 
State  j ,  or  their  authorized 
reprei  entatives,  a  guaranty  agency  in 
whos(  program  the  institution 
partic  pates,  and  the  State 
posts(  condary  review  entity  designated 
undei  subpart  1  of  part  H  of  Title  IV  of 
the  H  lA,  in  the  conduct  of  audits, 
invest  igations,  and  program  reviews 
autho  ized  by  law. 

(2) ,  ^  third-party  servicer  shall 
coopc  rate  with  an  independent  auditor, 
the  S«  cretary,  the  Department  of 
Edua  tion's  Inspector  General,  and  the 
Comp  troller  General  of  the  United 
State! ,  or  th^ir  authorized 
reprei  entatives,  a  guaranty  agency  in 
whosi !  program  the  institution 
contr  icting  with  the  servicer 
partic  i  pates,  and  the  State 
posts  condary  review  entity  designated 
undei  subpart  1  of  part  H  of  Title  IV  of 
the  H  LA,  in  the  conduct  of  audits. 
inves  igations,  and  program  reviews 
autho  ized  by  law. 

The  institution's  or  servicer's 
ration  must  include — 
"roviding  timely  access,  for 
exam  nation  and  copying,  to  the  records 
(inch  ding  computerized  records) 
requi  ed  by  the  applicable  regulations 
and  tf>  any  other  pertinent  books, 

papers,  computer  programs, 
r  icords; 

)  Providing  reasonable  access  to 
0  [inel  associated  with  the 


(3) 
coop 
(i) 


docui  nents 


institution's  or  servicer's  administration 
of  the  Title  IV,  HEA  programs  for  the 
purpose  of  obtaining  relevant 
infcHination.  In  providing  reasonable 
access,  the  institution  or  servicer  may 
not — 

(A)  Refuse  to  supply  any  relevant 
information; 

(B)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  representatives  of  the 
institution's  or  servicer's  management; 
or 

(C)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution  or  servicer. 

(c)(l)(i)  An  institution  that 
participates  in  the  FDSL,  Federal 
Perkins  Loan,  FWS,  FSECX5,  Federal 
Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  Federal  Pell  Grant,  or  PAS 
programs  shall  have  performed  a 
compliance  audit  of  that  program. 

(ii)  A  third-party  servicer  that 
administers  funds  or  determines  student 
eligibility  shall  have  a  compUance  audit 
performed  of  every  aspect  of  the 
servicer's  administration  of  the 
participation  in  the  Title  FV,  HEA 
programs  of  each  institution  with  which 
the  servicer  has  a  contract,  unless — 

(A)  The  servicer  contracts  with  only 
one  participating  institution;  and 

(B)  The  audit  of  that  institution's 
participation  involves  every  aspect  of 
the  servicer's  administration  of  that 
Title  IV,  HEA  program. 

(iii)  To  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section,  a 
third-party  servicer  that  contn»cts  with 
more  than  one  participating  insLitution 
may  submit  a  single  compUance  audit 
report  that  covers  every  aspect  of  the 
servicer's  administration  of  the 
participation  in  the  Title  FV,  HEA 
programs  for  each  institution  with 
which  the  servicer  contracts. 

(iv)  The  audit  required  under 
paragraph  (c)(1)  (i)  or  (ii)  of  this  section 
must  be  conducted  by  an  independent 
auditor  in  accordance  with  the  general 
standards  and  the  standards  for  audits 
in  the  U.S.  General  Accounting  Office's 
(GAO's)  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions. 
*        « '       «        *        * 

(3)  •  -•    • 

(ii)  The  servicer  shall  have  an  audit 
performed  at  least  once  every  year. 

(iii)  Notwithstanding  paragraph 
(c)(3)(ii)  of  this  section,  the  servicer 
shall  have  an  audit  performed  at  least 
once  every  two  years  if — 

(A)  The  servicer  administers  less  than 
$1,000,000  Under  the  Title  IV.  HEA 
programs  for  the  period  covered  by  the 
audit;  or 


(B)  The  servicer  had  DO  material 
exceptions  tdeotified  in  the  servkar'a 
most  recently  submitted  audit  report 
and  that  report  was  submitted  In  a 
timely  fashion. 

(iv)  The  servicer  is  not  required  to 
have  an  audh  perfanned  for  any  year  in 
which  the  servicer  administers  less  tViati 
$250,000  under  the  Title  IV.  HEA 
programs. 

(v)  The  servicer's  first  audit  must 
cover  the  servicer's  activities  for  its  first 
full  fiscal  year  beginning  after  )uty  1, 
1994.  and  inchide  any  j^od  frun  dial 
date  to  the  beginning  of  the  first  full 
fiscal  year.  Each  subsequent  audit  that 
the  servicer  has  performed  must  cover 
the  servicer's  activities  for  the  entire 
period  of  time  since  the  servicer's 
preceding  audit 

(vi)  Notwithstanding  paragraph 

(cXaXUi)  of  this  sectloa,  the  Secretary 

maty,  as  the  Secretary  deems  necessary, 

request  any  third-party  servicer  to  have 

an  audit  performed  aa  an  annual  basis. 
(4).  .  . 

(iii)  The  servicer  shall  submit  its  audit 
to  the  Department  of  EdocatioD's 
Inspector  General  in  accordance  with 
the  deadlines  established  in  audit 
guides  developed  by  the  Department  of 
Education's  Office  of  hupector  General 

(5)(i)  An  institution  or  third-party 
servicer  that  has  an  axidit  conducted  in 
accordance  with  this  section  shaD — 

(A)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit;  and 

(B)  Include  in  any  arrangement  with 
an  individual  or  firm  conducting  an 
audit  described  in  this  section  a 
requirement  that  the  individual  or  firm 
shaU  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit. 

(ii)  A  third-party  servicer  shall  give 
the  Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  an  institution's 
audit. 

(iii)  An  institution  shall  give  the 
Secretary  and  the  Ins[>ectar  General 
access  to  records  or  cither  documents 
necessary  to  review  a  third-party 
servicer's  audit 

(6)  The  Secretary  may  require  the 
institution  or  servicer  to  provide,  upon 
request,  to  fingntTaTi^  guaranty  agynri^w 
and  eligible  lenders  under  the  FFEL 
programs.  State  agencies,  nationally 
recogni2ed  accrediting  agencies,  and 
State  postseoondBty  review  entities 
designated  under  Sobpart  1  of  pert  H  of 
Title  IV  of  the  HEA.  the  resuhs  of  any 
audit  conducted  ander  this  f««rti<FTt 


(e)  Upon  written  reqnest.  an 
institution  or  third-party  servicer  fHeM 
give  the  Secretary  access  to  all  Title  IV. 
HEA  program  and  fiscal  records. 
including  records  reflecting  transactioiis 
with  any  financial  institution  with 
which  the  institutioa  or  senricer 
deposits  or  has  deposited  any  Title  IV. 
HEA  program  funds. 
•        •        •        •        • 

(Authority:  20U.S.C  iOM.  1094.  t099c.  1141 
and  section  4  of  Pi^  L  95-«52, 92  Stat 
1101-1109) 

8.  Section  668.24  is  revised  to  read  as 

follows:  •- 

§668.34   AudN  cseeptlene  and 
repayments. 

(a)(1)  If,  aa  a  resuh  of  a  Federal  audit 
or  an  audit  performed  at  the  direction  of 
an  institution  or  third-i>arty  servicer,  an 
expenditun  made  by  the  tnstltuticnx  or 
servicer  or  the  Institution's  or  servicer's 
comphance  with  an  applicable 
requirement  (InchidlnB  the  tack  of 
proper  documentation!  is  questioned, 
the  Secretazv  notifies  the  instltutioo  or 
servicer  of  the  questioned  expenditure 
or  compliance. 

(2)  If  the  institution  or  servicer 
believes  that  the  questioned  expenditure 
or  compliance  was  proper,  the 
Institution  or  servicer  shall  itotify  the 
Secretary  in  writing  of  the  institution's 
or  servicer's  position  and  the  reasons  for 
that  position. 

(3)  The  institution's  or  servicer's 
response  must  be  certified  as  to 
accuracy  and  completeness  by  an 
independent  auditor  in  accordance  with 
the  general  standards  and  the  standards 
for  audits  in  the  U.S  General 
Accounting  Office's  (GAO's)  Standards 
for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions  and  must  be  received  by  the 
Secretary  within  45  days  of  the  date  of 
the  Secretary's  notification  to  the 
institutioa  or  servicer. 

(b)(1)  Based  on  the  audit  finding  and 
the  institution's  or  third-party  servicer's 
response,  the  Secretary  determines  the 
amount  of  liatftlity.  if  any.  owed  by  the 
institution  or  servicer  and  instructs  the 
institution  or  servicer  as  to  the  manner 
of  repayment 

(2)  If  the  Secretary  determines  that  a 
third-party  servicer  owes  a  liability  for 
its  administratiao  of  an  institutian's 
Title  IV.  HEA  programs,  the  servicer 
shall  notify  each  instttutian  tmder 
whose  contract  dw  servicer  owes  a 
liability  of  the  detetminatiaa.  Tha 
servicer  shall  also  notify  every 
institutiOD  dial  caotFKts  widk  the 
servicer  far  the  sane  sarvica  thai  the 
Secretary  detarmlDsd  (hat  a  liability  was 
owad. 


(cXi)  An  taMlituttwi  or  thfad-paity 

servicer  that  must  lepey  fimds  nndn  die 
procedures  in  this  w^rtioa  shall  npej 
those  funds  at  the  dlractioD  of  die 
Secretary  within  45  days  of  the  dale  of 
the  Secretary's  notification,  unless 

(i)  The  institutioD  or  servicer  files  aa 
appeal  under  the  procedures  estaUiriMd 
in  subpart  H  of  this  pert;  or 

(ii)  The  Secretary  permits  a  longer 
repay  meut  period. 

(2)  Notwithstanding  paragraphs  (b) 
and  (c)(1)  of  this  section— 

U)  If  an  institution  or  third-party 
servicer  has  posted  surety  or  has 
provided  a  third-party  guarantee  and  the 
Secretary  questions  expenditures  or 
complianre  vrith  applicable 
requlrementa  and  t«Uiit<fia«  n^»hiHtif»t>^ 
then  the  Secretary  may  determine  that 
deferring  recoxiise  to  die  surety  or 
guarantee  is  not  ^ipropriate  because— 

(A)  The  need  to  provide  relief  to 
students  or  borrowers  afiet^ed  bv  the  ad 
or  omission  giving  rise  to  tha  liability 
outweighs  the  importance  of  defienii^ 
collection  action  until  completion  ol 
available  appeal  proceedings;  or 

(B)  The  terms  of  the  surety  or 
gixarantee  do  not  provide  complete 
assurance  that  recourse  to  that 
protection  will  be  fully  available 
through  the  completion  of  availaUe 
appeal  proceedings;  or 

(ii)  The  Secretary  may  determine  dial 
an  administrative  offset  to  collect  the 
funds  owed  under  the  procedures  of  this 
section  is  appropriate  under  34  CFR 
30l28. 

(3)  If,  under  the  proceedings  in 
subpart  H.  liabilities  asserted  in  the 
notification  against  the  institution  or 
third-perty  servicer  are  upheld,  the 
institution  or  third- party  servicer  shall 
repay  those  funds  at  the  direction  erf  the 
Secretary  within  30  days  of  the  final 
determinatiaa  under  st^>part  H  of  this 
paftttnles»— 

(i)  The  Secretary  permits  a  k»ger 
repajmient  period;  w 

(ii)  The  Secretary  determines  that 
earher  collection  action  is  appropriate 
pursuant  to  paragraph  (c)(2)  of  this 
section. 

(d)  An  institution  is  held  responsible    ■ 
for  any  liability  owed  by  the 
institution's  third-party  servicer  for  a 
violation  incurred  in  servicing  any 
aspect  of  that  institutian's  participation 
in  the  Title  TV.  HEA  programs  and 
remains  responsible  for  diat  amount 
until  that  amount  is  repaid  in  fuIL 

(Authority:  20  USXL  lOM) 

9.  Section  eoa.25  is  rsdesfgnaled  as 
§  668.26  and  a  new  §ae8Jl5  is  added  to 
read  as  followe: 
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it»J2S   Contract* betwwen  an  Institution 
and  a  tlilrtf^arty  safvicar. 

(a)  An  institution  may  enter  into  a 
written  contract  with  a  third-party 
servicer  for  the  administration  of  any 
aspect  of  the  institution's  participation 
in  any  Title  IV,  HEA  program  only  to 
the  extent  that  the  servicer's  eligibiUty 
to  contract  with  the  institution  has  not 
been  limited,  suspended,  or  terminated 
under  the  proceedings  of  subpart  G  of 
this  part. 

(b)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  section,  a  third- 
party  servicer  is  etigible  to  enter  into  a 
written  contract  with  an  institution  for 
the  administration  of  any  aspect  of  the 
institution's  participation  in  any  Title 
IV,  HEA  program  only  to  the  extent  that 
the  servicer's  eligibiUty  to  contract  with 
the  institution  has  not  been  limited, 
suspended,  or  terminated  imder  the 
proceedings  of  subpart  G  of  this  part. 

(c)  In  a  contract  with  an  institution,  a 
third-party  servicer  shall  agree  to — 

(1)  Comply  with  all  statutory 
provisions  of  or  appUcable  to  Title  IV  of 
the  HEA.  all  regulatory  provisions 
prescribed  under  that  statutory 
authority,  and  all  applicable  special 
arrangements,  agreements,  limitations, 
suspensions,  and  terminations, 
including  the  requirement  to  use  any 
funds  that  the  servicer  administers 
under  any  Title  IV,  HEA  program  and 
any  interest  or  other  earnings  thereon 
solely  for  the  purposes  speciBed  in  and 
in  accordance  with  that  program; 

(2)  Refer  to  the  Office  of  Inspector 
General  of  the  Department  of  Education 
for  investigation  of  any  information 
indicating  there  is  reasonable  cause  to 
believe  t^t  the  institution  might  have 
engaged  in  fraud  or  other  criminal 
misconduct  in  connection  with  the 
institution's  administration  of  any  Title 
rv,  HEA  program  or  an  applicant  for 
Title  IV,  HEA  program  assistance  might 
have  engaged  in  fraud  or  other  criminal 
misconduct  in  connection  with  his  or 
her  application.  Examples  of  the  type  of 
information  that  must  be  referred  are — 

(i)  False  claims  by  the  institution  for 
Title  rv,  HEA  program  assistance; 

(ii)  False  claims  of  independent 
student  status: 

(iii)  False  claims  of  citizenship; 

(iv)  Use  of  false  identities; 

(v)  Forgery  of  signatures  or 
certifications;  and 

(vi)  False  statements  of  income; 

(3)  Be  jointly  and  severally  Uable  with 
the  institution  to  the  Secretary  for  any 
violation  by  the  servicer  of  any  statutory 
provision  of  or  apphcable  to  Title  IV  of 
the  HEA.  any  regulatory  provision 
prescribed  under  that  statutory 
authority,  and  any  applicable  special 


arrai  gements,  agreements,  and 
limi'  ations; 

(4  In  the  case  of  a  third-party  servicer 
that  lisburses  funds  (including  funds 
rece  ved  under  the  Title  IV,  HEA 
pro{  rams)  or  deUvers  Federal  Stafford 
Loai  or  Federal  SLS  Program  proceeds 
to  a  itudent — 

(i)  Confirm  the  eUgibiUty  of  the 
stud  ^nt  before  making  that 
dish  irsement  or  delivering  those 
proc  Beds.  This  confirmation  must 
incl  ide,  but  is  not  limited  to.  any 
app  icable  information  contained  in  the 
recc  [ds  required  under  §  668.23(f);  and 

(ii  Calculate  and  pay  refunds  and 
repa  yinents  due  a  student,  the  Title  IV. 
HE/  program  accoimts,  and  the 
stuc  ant's  lender  under  the  Federal 
Staf  brd  Loan,  Federal  PLUS,  and 
Federal  SLS  programs  in  accordance 
witl  the  institution's  refund  policy,  the 
pro^  isions  of  §§668.21  and  668.22.  and 
app  icable  program  regulations;  and 

(5 1  If  the  servicer  or  institution 
tern  linates  the  contract,  or  if  the  servicer 
stoi  s  providing  services  for  the 
adn  inistration  of  a  Title  IV.  HEA 
pro  ram.  goes  out  of  business,  or  files  a 
peti  ion  imder  the  Bankruptcy  Code, 
retij  m  to  the  institution  all — 
(i  Records  in  the  servicer's 
pos  «ssion  pertaining  to  the  institution's 
pari  icipation  in  the  program  or 
pro  pams  for  which  services  are  no 
Ion  ;er  provided;  and 

(i)  Funds,  including  Title  IV,  HEA 
pro  ;ram  funds,  received  from  or  on 
beta  alf  of  the  institution  or  the 
insi  itution's  students,  for  the  purposes 
of  t  \e  program  or  programs  for  which 
sen  ices  are  no  longer  provided. 

((  )  A  third-party  servicer  may  not 
ent  tr  into  a  written  Contract  with  an 
ins  itution  for  the  administration  of  any 
asp  3Ct  of  the  institution's  participation 
in  i  ny  Title  IV,  HEA  proeram.  if— 

(  ){i)  The  servicer  has  been  limited, 
sus  }ended,  or  terminated  by  the 
Sec  retary  within  the  preceding  five 
ye«  rs; 

( i)  The  servicer  has  had,  during  the 
ser  ricer's  two  most  recent  audits  of  the 
ser  icer's  administration  of  the  Title  IV, 
HE  \  programs,  an  audit  finding  that 
res  ilted  in  the  servicer's  being  required 
to  I  epay  an  amount  greater  than  five 
pel  cent  of  the  funds  that  the  servicer . 
adi  ainistered  under  the  Title  IV,  HEA 
pre  grams  for  any  award  year;  or 

( ii)  The  servicer  has  been  cited 
du  ing  the  preceding  five  years  for 
fai  ure  to  submit  audit  reports  required 
un  ler  Title  IV  of  the  HEA  in  a  timely 
fas  lion;  and 

( 2)(i)  In  the  case  of  a  servicer  that  has 
bei  n  subjected  to  a  termination  action 
by  the  Secretary,  either  the  servicer,  or 
on )  or  more  persons  or  entities  that  the 


Secretary  determines  (under  the 
provisions  of  §  668.13)  exercise 
substantial  control  over  the  servicer,  or 
both,  have  not  submitted  to  the 
Secretary  financial  guarantees  in  an 
amount  determined  by  the  Secretary  to 
be  sufficient  to  satisfy  the  servicer's 
potential  liabiUties  arising  from  the 
servicer's  administration  of  the  Title  IV, 
HEA  programs;  or 

(ii)  One  or  more  persons  or  entities 
that  the  Secretary  determines  (under  the 
provisions  of  §  668.13)  exercise 
substantial  control  over  the  servicer 
have  not  agreed  to  be  jointly  or  severally 
liable  for  any  UabiUties  arising  fi-om  the 
servicer's  administration  of  the  Title  IV, 
HEA  programs  and  civil  and  criminal 
monetary  penalties  authorized  under 
Title  rv  of  the  HEA. 

{e)(l)(i)  An  institution  that 
participates  in  a  Title  IV,  HEA  program 
shall  notify  the  Secretary  within  10  days 
ofthe  date  that — 

(A)  The  institution  enters  into  a  new 
contract  or  significantly  modifies  an 
existing  contract  with  a  third-party 
servicer  to  administer  any  aspect  of  that 
program; 

(B)  The  institution  or  a  third-party 
servicer  terminates  a  contract  for  the 
servicer  to  administer  any  aspect  of  that 
program;  or 

(C)  A  third-party  servicer  that 
administers  any  aspect  of  the 
institution's  participation  in  that 
program  stops  providing  services  for  the 
administration  of  that  program,  goes  out 
of  business,  or  files  a  petition  under  the 
Bankruptcy  Code. 

(ii)  The  institution's  notification  must 
include  the  name  and  address  of  the 
servicer. 

(2)  An  institution  that  contracts  with 
a  third-party  servicer  to  admihister  any 
aspect  of  the  institution's  participation 
in  a  Title  IV,  HEA  program  shall  provide 
to  the  Secretary,  upon  request,  a  copy  of 
the  contract,  including  any 
modifications,  and  provide  information 
pertaining  to  the  contract  or  to  the 
servicer's  administration  of  the 
institution's  participation  in  any  Title 
IV,  HEA  program. 

(Authority:  20  U.S.C  1094) 

10.  Section  668.81  is  amended  by 
removing  paragraph  (f);  revising 
paragraphs  (a)(1)  introductory  text,  (b). 
(c)  introductory  text,  and  {c)(l);  and 
adding  a  new  paragraph  (a)(l)(iv)  to 
read  as  follows: 

§  668.81    ScofM  and  special  definitions. 

(a)(1)  This  subpart  establishes 
regulations  for  the  following  actions 
with  respect  to  a  participating 
institution  or  thiid-party  servicer: 
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(iv)  The  limitation,  suspension,  or 
termination  of  the  ehgibihty  ofthe 
servicer  to  contract  with  any  institution 
to  administer  any  aspect  of  the 
institutioD's  participation  in  a  Title  IV, 
HEA  program. 

•  •        •        •        • 

(b)  This  subpart  applies  to  an 
institution  or  a  third-party  servicer  that 
violates  any  statutory  provision  of  or 
apphcable  to  Title  IV,  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
apphcable  special  arrangement, 
agreement,  or  limitation  prescribed 
under  authority  of  Title  IV  of  the  HEA. 

(c)  This  subpart  does  not  apply  to  a 
determination  that — 

(1)  An  institution  or  any  of  its 
locations  or  educational  programs  £ails 
to  quaUfy  for  initial  designaticMi  as  an 
ehgible  institution,  location,  or 
educational  program  because  the 
institution,  location,  or  edixational 
program  fails  to  satisfy  the  statutory  and 
regulatory  provisions  that  define  an 
eligible  institution  or  educational 
program  with  respect  to  the  Title  IV, 
HEA  program  for  which  a  designation  of 
eligibihty  is  sought;  or 

•  •        •        •        • 

11.  Section  668.82  is  revised  to  read 
as  follows: 

§668.82   Standard  of  conduct 

(a)  A  participating  institution  or  a 
third-party  servicer  that  contracts  with 
that  institution  acts  in  the  nature  of  a 
fiduciary  in  the  administration  of  the 
Title  IV.  HEA  programs.  To  participate 
in  any  Title  IV.  HEA  program,  the 
institution  or  servicer  must  at  all  times 
act  with  the  competency  and  integrity 
necessary  to  qualify  as  a  fiduciary. 

(b)  In  the  capacity  of  a  fiduciary — 

(1)  A  participating  institution  is 
subject  to  the  highest  standard  of  care 
and  dihgence  in  administering  the 
programs  and  in  accounting  to  the 
Secretary  for  the  funds  received  under 
those  programs;  and 

(2)  A  third-party  servicer  is  subject  to 
the  highest  standard  of  care  and 
diligence  in  administering  any  aspect  of 
the  programs  on  behalf  of  the 
instituticKis  with  which  the  servicer 
contracts  and  in  accounting  to  the 
Secretary  and  those  institutions  for  any 
funds  administered  by  the  sen-icer 
under  those  programs. 

(c)  The  faiuue  of  a  participating 
institution  or  any  ofthe  institution's 
third-party  servicers  to  administer  a 
Title  iV,  HEA  i»ogram.  or  to  account  for 
the  funds  that  the  institutioD  or  servicer 
receives  under  that  (wogram,  in 
accordance  with  the  hi^Mst  standard  of 
care  and  diligenca  leqidred  of  a 
fiduciary,  constitutes  grounds  for — 


(1)  An  emergency  action  against  the 
institution,  a  fine  on  the  institutian,  or 
the  limitation,  suspension,  or 
termination  of  the  institution's 
participation  in  that  program;  at 

(2)  An  emergency  acti<m  against  the 
servicer,  a  fine  on  the  servicer,  or  the 
limitation,  suspension,  or  termination  of 
the  servicer's  eUgibihty  to  contract  with 
any  institution  to  administer  any  aspect 
of  the  institution's  participation  in  thji^ 

(a)(1)  A  participating  institution  or  a 
third-party  servicer  with  which  the 
institution  contracts  violates  its 
fidudaryduty  if — 

(iMAJ  The  servicer  has  been  convicted 
of.  or  has  pled  nolo  contendere  or  guilty 
to,  a  crime  involving  the  acquisition, 
use.  or  expenditure  of  Federal,  State,  or 
local  government  funds,  or  has  becoi 
administrativefy  or  fudidalfy 
determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  those  fimds; 

(B)  A  person  who  exercises 
substantial  control  over  the  servicer,  as 
determined  according  to  §  668.13.  has 
been  convicted  of,  or  has  pled  nolo 
contendere  or  guihy  to,  a  crime 
involving  the  acquisition,  use.  or 
expenditure  of  Federal.  State,  or  local 
government  funds,  or  has  been 
administrativefy  or  judiciaify 
determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  those  funds; 

(C)  The  servicer  employs  a  perscm  in 
a  capacity  that  involves  the 
adniinistration  of  Title  IV,  HEA 
programs  or  the  receipt  of  Title  IV.  HEA 
program  funds  who  has  been  convicted 
of,  or  has  pled  noio  contendere  or  guihy 
to,  a  crime  involving  the  acquisition, 
use.  or  expenditiire  of  Federal.  Stats,  or 
local  government  funds,  or  who  has 
been  administrativefy  or  judiciaify 
determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  those  funds;  or 

(D)  The  servicer  uses  or  contracts  %vith 
any  other  person,  agency,  or 
organization  that  has  beien  or  whose 
officers  or  employees  have  been — 

(1)  Convictad  ai.  or  pled  noJo 
contendere  or  guilty  to.  a  crime 
Involving  the  acquisition,  use.  or 
expenditure  of  Federal.  State,  or  local 
government  funds;  or 

(2)  Administrativefy  or  judiciaUy 
determined  to  have  committed  fraud  or 
any  other  material  violatian  of  law 
involving  Federal.  State,  or  local 
government  funds;  and 

(ii)  Upon  learning  of  a  convictiaD, 
plea,  or  administiebve  or  judicial 
detenninatian  described  in  paragraph 
(d)(l)(i)  (B)  through  CD)  of  this  section. 
the  institution  or  servicer,  as  applicable. 


does  not  promptfy  remove  the  person, 
agency,  or  orgtmizatian  from  any 
involvement  in  the  administratiao  of  the 
institution's  participation  in  Title  iV, 
HEA  programs,  or.  as  appbc^la.  the 
removal  or  ehminatian  of  any 
substantial  control,  as  determined 
according  to  §  668.13.  over  the  servicer. 

(2Xi)  A  perticipetii]^  institution  or  a 
third-party  servicer  with  which  the 
institution  contracts  vii^es  its 
fiduciary  respoosibiUfy  if  the  servicer 
commits  a  violation  of  a  statutory 
provision  of  or  applicable  to  Title  IV  of 
the  HEA,  a  regulatory  provision 
prescribed  under  that  statutory 
authorify,  or  any  applicable  special 
arrangement,  agreement,  or  limitaticm 
by.  a  principal  or  affiliate  of  the  servicer 
(as  those  terms  are  defined  in  34  CFR 
I>art  85);  and 

(ii)  Upon  learning  of  a  conviction, 
plea,  or  administrative  or  judicial 
determination  described  in  paragraph 
(d)(2Ki}  of  this  sectiozk,  the  institution  or 
servicer,  as  applicable,  does  not 
promptfy  remove  the  person,  agency,  or 
organization  from  any  involvement  in 
the  administration  of  the  institution's 
participation  in  Title  IV.  HEA  programs* 
or,  as  applicable,  the  removal  or 
elimination  of  any  substantial  control, 
as  determined  according  to  §  668.13. 
over  the  servicer. 

(3)  A  violation  for  a  reason  contained 
in  paragraphs  (d)  (1)  and  (2)  of  this 
section  is  grounds  for  terminating — 

(i)  The  servicer's  eligibility  to  contract 
with  any  institution  to  administer  any 
aspect  of  the  institution's  participation 
in  a  Title  IV.  HEA  program;  and 

(ii)  The  participation  in  any  Title  IV, 
HEA  program  of  any  institution  under 
whose  contract  the  servicer  committed 
the  violation,  if  that  institution  had  been 
aware  of  the  violation  and  had  failed  to 
take  the  appropriate  action  described  in 
paragraphs  (dKlKii)  and  (d)t2)(ii)  of  this 
section. 

(eKi)  A  participating  institution  or 
third-jwrty  servicer,  as  applicable, 
violates  its  fiduciary  dirty  if— 

(i)(A)  The  institution  or  servicer,  as 
appUcable,  is  deberred  or  suspended 
under  Executive  Order  (E.O.)  12549  (3 
CFR.  1987  Comp.,  p.  109)  or  the  Federal 
Acquisltiaa  Regukrtions  (PAR),  48  CFR 
part  9.  subpart  9.4;  or 

(B)  Cause  esdsts  imder  34  CFR  8S.305 
or  85.405  for  debarring  or  suspending 
the  institutkm,  servicer,  or  any  prindpel 
or  affiliate  of  the  institution  c»  servicer 
under  E.0. 12549  or  the  FAR.  48  CFR 
part  9,  subpart  9.4;  and 

(ii)  Upon  laazning  ofthe  debarment, 
suspensian.  or  cause  ior  debarment  or 
suspension,  the  institutioa  or  servicer, 
as  applicable,  does  not  promptly — 

(A)  Discontinue  the  affiliation;  or 


(B)  Remove  the  principal  firom 
responsibility  for  any  aspect  of  the 
administration  of  an  institution's  or 
servicer's  participation  in  the  Title  FV, 
HEA  programs. 

(2)  A  violation  for  a  reason  contained 
in  paragraph  (e)(1)  of  this  section  is 
grounds  for  terminating — 

(i)  The  institution's  participation  in 
any  Title  IV,  HEA  program;  and 

(ii)  The  servicer's  eligibility  to 
contract  with  any  institution  to 
administer  any  aspect  of  the 
institution's  participation  in  any  Title 
rV.  HEA  program.  "The  violation  is  also 
grounds  for  terminating,  under  this 
subpart,  the  participation  in  any  Title 
IV,  HEA  program  of  any  institution 
under  whose  contract  the  servicer 
committed  the  violation,  if  that 
institution  knew  or  should  have  known 
of  the  violation. 

(0(1)  The  debarment  of  a  participating 
institution  or  third-party  servicer,  as 
applicable,  under  E.O.  12549  or  the 
FAR,  48  CFR  part  9.  subpart  9.4.  by  the 
Department  of  Education  or  another 
Federal  agency  from  participation  in 
Federal  programs,  under  procedures 
that  comply  with  5  U.S.C.  554-557 
(formal  adjudication  requirements 
under  the  Administrative  Procedure 
Act),  terminates,  for  the  duration  of  the 
debarment — 

(i)  The  institution's  participation  in 
any  Title  IV.  HEA  program:  and 

(ii)  The  servicer's  eligibility  to 
contract  with  any  institution  to 
administer  any  aspect  of  the 
institution's  participation  in  any  Title 
rV,  HEA  program. 

(2)(i)  "The  suspension  of  a 
participating  institution  or  third-party 
ser\'icer.  as  applicable,  under  E.O. 
12549  or  the  FAR.  48  CFR  part  9. 
subpart  9.4.  by  the  Department  of 
Education  or  another  Federal  agency 
from  participation  in  Federal  programs, 
under  procedures  that  comply  with  5 
U.S.C.  554-557.  suspends— 

(A)  The  institution's  participation  in 
any  Title  IV.  HEA  program;  and 

(B)  The  servicer's  eligibility  to 
contract  with  any  institution  to 
administer  any  aspect  of  the 
institution's  {>aiticipation  in  any  Title 
IV.  HEA  program. 

(ii)  A  suspension  imder  this 
paragraph  lasts  for  a  period  of  60  days, 
beginning  on  the  date  of  the  suspending 
official's  decision,  except  that  the 
suspension  may  last  longer  if — 

(A)  The  institution  or  servicer,  as 
applicable,  and  the  Secretary,  agree  to 
an  extension  of  the  suspension;  or 

(B)  The  Secretary  begins  a  limitation 
or  termination  proceeding  against  the 
institution  or  servicer,  as  applicable. 
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undet  this  subpart  before  the  60th  day 
of  the  suspension. 

(Auth  irity.  E.0. 12549  (3  CFR,  1987  Comp., 
p.  18S  .  12689  (3  CFR,  1989  Comp.,  p.  235); 
20  U.:  C  1070.  el  seq..  1082(a)(1)  and  (h)(1). 
1094(i  )(1)  (D)  and  (H),  and  3474) 

12.  Section  668.83  is  revised  to  read 
as  folows: 

§668.(3    Emergency  action. 

(a)  Jnder  an  emergency  action,  the 
Secre  tary  may — 

(1)  Withhold  Title  IV.  HEA  pro-am 
fundi  from  a  participating  institution  or 
its  sti  idents,  or  from  a  third -party 
servii  »r,  as  applicable; 

(2)  i)  Withdraw  the  authority  of  the 
instil  ition  or  servicer,  as  applicable,  to 
comr  lit,  disbiu-se,  deliver,  or  cause  the 
comr  litment,  disbursement,  or  deUvery 
of  Til  le  IV,  HEA  program  funds;  or 

(ii)  Withdraw  the  authority  of  the 
instil  Lition  or  servicer,  as  applicable,  to 
comi  lit,  disburse,  deliver,  or  cause  the 
comi  litment,  disbursement,  or  deUvery 
of  Ti  le  rV,  HEA  program  funds  except 
in  ac  :ordance  with  a  particular 
proc(  dure;  and 

(3)  i)  Withdraw  the  authority  of  the 
servi  :er  to  administer  any  aspect  of  any 
instil  Lition 's  participation  in  any  Title 
rv,  ifeA  program;  or 

(iif  WiUidraw  the  authority  of  the 
servicer  to  administer  any  aspect  of  any 
instijition's  participation  in  any  Title 
IV,  HEA  program  except  in  accordance 
withja  particular  procedure. 

(bll)  An  initiating  ofiicial  begins  an 
emei  ?ency  action  against  an  institution 
or  th  rd-party  servicer  by  sending  the 
insti  ution  or  servicer  a  notice  by 
regis  ered  mail,  return  receipt  requested. 
In  ai  emergency  action  against  a  third- 
part]  servicer,  the  official  also  sends  the 
noti(  e  to  each  institution  that  contracts 
with  the  servicer.  The  official  also  may 
trani  mit  the  notice  by  other,  more 
expe  iitious  means  if  practical. 

(2  The  emergency  action  takes  effect 
on  tl  e  date  the  initiating  official  mails 
the  I  otice  to  the  institution  or  servicer, 
as  a]  plicable. 

(3  The  notice  states  the  grounds  on 
whi(  h  the  emergency  action  is  based, 
the  ( onsequences  of  the  emergency 
actic  n,  and  that  the  institution  or 
serv  cer,  as  applicable,  may  request  an 
opp«  rtunity  to  show  cause  why  the 
eme  gency  action  is  unwarranted. 

(ell)  An  initiating  official  takes 
emei  gency  action  against  an  institution 
or  ti  ird-party  servicer  only  if  that 
offit  al— 

(i^  Receives  information,  determined 
by  t  e  official  to  be  reliable,  that  the 
inst  :ution  or  servicer,  as  applicable,  is 
violating  any  statutory  provision  of  or 
applcable  to  Title  IV  of  the  HEA,  any 


regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
applicable  special  arrangement, 
agreement,  or  limitation; 

(ii)  Determines  that  immediate  action 
is  necessary  to  prevent  misuse  of  Title 
rv.  HEA  program  funds;  and 

(iii)  Determines  that  the  likelihood  of 
loss  from  that  misuse  outweighs  the 
importance  of  awaiting  completion  of 
any  proceeding  that  may  be  initiated  to 
limit,  suspend,  or  terminate,  as 
applicable — 

(A)  The  participation  of  the 
institution  in  one  or  more  Title  IV.  HEA 
programs;  or 

(B)  The  eligibility  of  the  servicer  to 
contract  with  any  institution  to 
administer  any  aspect  of  the 
institution's  participation  in  a  Title  IV. 
HEA  program. 

(2)  Elxamples  of  violations  of  a  Title 
rv.  HEA  program  requirement  that  cause 
misuse  and  the  likely  loss  of  Title  IV. 
HEA  program  funds  include — 

(i)  Causing  the  commitment, 
disbursement,  or  delivery  by  any  party 
of  Title  IV,  HEA  program  funds  in  an 
amount  that  exceeds — 

(A)  The  amount  for  which  students 
are  eligible;  or 

(B)  "The  amount  of  principal,  interest, 
or  special  allowance  payments  that 
would  have  been  payable  to  the  holder 
of  a  Federal  Stafford.  Federal  PLUS,  or 
Federal  SLS  loan  if  a  refund  allocable  to 
that  loan  had  been  made  in  the  amount 
and  at  the  time  required; 

(ii)  Using,  offering  to  make  available, 
or  causing  the  use  or  availability  of  Title 
IV,  HEA  program  funds  for  educational 
services  if — 

(A)  The  institution,  servicer,  or  agents 
of  the  institution  or  servicer  have  made 
a  substantial  misrepresentation  as 
described  in  §§668.72,  668.73,  or 
668.74  related  to  those  services; 

(B)  The  institution  lacks  the 
administrative  or  financial  ability  to 
provide  those  services  in  full;  or 

(C)  The  institution,  or  servicer,  as 
applicable,  lacks  the  administrative  or 
financial  ability  to  compensate  by 
appropriate  refund  for  any  portion  of  an 
educational  program  not  completed  by  a 
student;  and 

(iii)  Engaging  in  fraud  involving  the 
administration  of  a  Title  IV,  HEA 
program.  Examples  of  fraud  include — 

(A)  Falsification  of  any  document 
received  from  a  student  or  pertaining  to 
a  student's  eligibiUty  for  assistance 
under  a  Title  IV.  HEA  program; 

(B)  Falsification,  including  false 
certifications,  of  any  document 
submitted  by  the  institution  or  servicer 
to  the  Department  of  Education; 

(C)  Falsification,  including  false 
certifications,  of  any  document  used  for 
or  pertaining  to — 
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(1)  The  legal  authority  of  an 
institution  to  provide  postsecondary 
education  in  the  State  in  which  the 
institution  is  located;  or 

(2)  The  accreditation  or 
preaccreditation  of  an  institution  or  any 
of  the  institution's  educational  programs 
or  locations; 

(D)  Falsification,  including  false 
certifications,  of  any  document 
submitted  to  a  guaranty  agency  imder 
the  Federal  Stafford  Loan.  Federal 
PLUS,  and  Federal  SLS  programs  or  an 
independent  auditor; 

(E)  Falsification  of  any  document 
submitted  to  a  third-party  servicer  by  an 
institution  or  to  an  institution  by  a 
third-party  servicer  pertaining  to  the 
institution's  participation  in  a  Title  IV, 
HEA  program;  and 

(F)  Falsification,  including  false 
certifications,  of  any  document 
pertaining  to  the  performance  of  any 
loan  collection  activity,  including 
activity  that  is  not  required  by  the  HEA 
or  applicable  program  regulations. 

(3)  If  the  Secretary  begins  an 
emergency  action  against  a  third-party 
servicer,  the  Secretary  may  also  begin  an 
emergency  action  against  any  institution 
under  whose  contract  a  third-party 
servicer  commits  the  violation. 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  after  an  emergency 
action  becomes  effective,  an  institution 
or  third-party  servicer,  as  applicable, 
may  not — 

(i)  Make  or  increase  awards  or  make 
other  commitments  of  aid  to  a  student 
under  the  applicable  Title  IV,  HEA 
program; 

(ii)  Disburse  either  program  funds, 
institutional  funds,  or  other  funds  as 
assistance  to  a  student  under  that  Title 
IV,  HEA  program; 

(iii)  In  the  case  of  an  emergency 
action  pertaining  to  participation  in  the 
Federal  Stafford  Loan,  Federal  PLUS,  or 
Federal  SLS  Program — 

(A)  Certify  an  appUcation  for  a  loan 
under  that  program; 

(B)  Dehver  loan  proceeds  to  a  student 
under  that  program;  or 

(C)  Retain  the  proceeds  of  a  loan  made 
under  that  program  that  are  received 
after  the  emergency  action  takes  effect; 
or 

(iv)  In  the  case  of  an  emergency  action 
against  a  third-party  servicer,  administer 
any  aspect  of  any  institution's 
participation  in  any  Title  IV,  HEA 
program. 

(2)  If  the  initiating  official  withdraws, 
by  an  emergency  action,  the  authority  of 
the  institution  or  servicer  to  commit, 
disburse,  deUver,  or  cause  the 
commitment,  disbursement,  or  delivery 
of  Title  IV,  HEA  program  funds,  or  the 
authority  of  the  servicer  to  administer 


any  aspect  of  any  institution's 
participation  in  any  Title  IV.  HEA 
program,  except  in  accordance  with  a 
particular  procedure  specified  in  the 
notice  of  emergency  action,  the 
institution  or  servicer,  as  applicable, 
may  not  take  any  action  described  in 
paragraph  (d)(1)  of  this  section  except  in 
accordance  with  the  procedure  specified 
in  the  notice. 

(e)(1)  Upon  request  by  the  institution 
or  servicer,  as  applicable,  the  Secretary 
provides  the  institution  or  servicer,  as 
soon  as  practicable,  with  an  opportunity 
to  show  cause  that  the  emergency  action 
is  unwarranted  or  should  be  modified. 

(2)  An  opportunity  to  show  cause 
consists  of  an  opportunity  to  present 
evidence  and  argument  to  a  show-cause 
official.  The  initiating  official  does  not 
act  as  the  show-cause  official  for  any 
emergency  action  that  the  initiating 
official  has  begun.  The  show-cause 
official  is  authorized  to  grant  relief  from 
the  emergency  action.  The  institution  or 
servicer  may  make  its  presentation  in 
writing  or,  upon  its  request,  at  an 
informal  meeting  with  the  show-cause 
official. 

(3)  The  show-cause  official  may  Umit 
the  time  and  manner  in  which  argument 
and  evidence  may  be  presented  in  order 
to  avoid  unnecessary  delay  or  the 
presentation  of  immaterial,  irrelevant,  or 
repetitious  matter. 

(4)  The  institution  or  sen  icer.  as 
applicable,  has  the  burden  of 
persuading  the  show-cause  official  that 
the  emergency  action  imposed  by  the 
notice  is  unwarranted  or  should  be 
modified  because — 

(i)  The  grounds  stated  in  the  notice 
did^ot,  or  no  longer,  exist; 

(ii)  The  grounds  stated  in  the  notice 
will  not  cause  loss  or  misuse  of  Title  IV, 
HEA  program  funds;  or 

(iii)  The  institution  or  servicer,  as 
applicable,  will  use  procedures  that  will" 
reliably  eliminate  the  risk  of  loss  from 
the  misuse  described  in  the  notice. 

(5)  The  show-cause  official  continues, 
modifies,  or  revokes  the  emergency 
action  promptly  after  consideration  of 
any  argument  and  evidence  presented 
by  the  institution  or  servicer,  as 
apnUcable,  and  the  initiating  official. 

(6)  The  show-cause  officid  notifies 
the  institution  or  servicer,  as  applicable, 
of  that  official's  determination  promptly 
after  the  completion  of  the  show-cause 
meeting  or,  if  no  meeting  is  requested, 
after  the  official  receives  all  the  material 
submitted  by  the  institution  in 
opposition  to  the  emergency  action.  In 
the  case  of  a  notice  to  a  third-party 
servicer,  the  official  also  notifies  each 
institution  that  contracts  with  the 
servicer  of  that  determination.  The 
show-cause  official  may  explain  that 


determination  by  adopting  or  modifying 
the  statement  of  reascms  provided  in  the 
notice  of  emergency  action. 

(f)(1)  An  emergency  action  does  not 
extend  more  than  30  days  after  initiated 
unless  the  Secretary  initiates  a 
Umitation,  suspension,  or  termination 
proceeding  under  this  part  or  under  34 
CFR  part  600  against  the  institution  or 
servicer,  as  apphcable,  within  that  30- 
day  period,  in  which  case  the 
emergency  action  continues  until  a  final 
decision  is  issued  in  that  proceeding,  as 
provided  in  §  668.90  (c)  or  (0,  as 
applicable. 

(2)  Until  a  final  decision  is  issued  by 
the  Secretary  in  a  proceeding  described 
in  paragraph  (f)(1)  of  this  section,  the 
continuation,  modification,  or 
revocation  of  the  emergency  action  is  at 
the  sole  discretion  of  the  initiating 
official,  or,  if  a  show-cause  proceeding 
is  conducted,  the  show-cause  official. 

(3)  If  an  emergency  action  extends 
beyond  180  days  by  virtue  of  paragraph 
(f)(1)  of  this  section,  the  institution  or 
servicer,  as  applicable,  may  then  submit 
written  material  to  the  show-cause 
official  to  demonstrate  that  because  of 
facts  occurring  after  the  later  of  the 
notice  by  the  initiating  official  or  the 
show-cause  meeting,  continuation  of  the 
emergency  action  is  unwarranted  and 
the  emergency  action  should  be 
modified  or  ended.  The  show-cause 
official  considers  any  written  material 
submitted  and  issues  a  determination 
that  continues,  modifies,  or  revokes  the 
emergency  action. 

(g)  The  expiration,  modification,  or 
revocation  of  an  emergency  action 
against  an  institution  or  third-party 
servicer  does  not  bar  subsequent 
emergency  action  against  that 
institution  on  grounds  other  than  those 
specifically  identified  in  the  notice 
imposing  the  prior  emergency  action. 
Separate  grounds  may  include  violation 
by  an  institution  or  third-party  servicer 
of  an  agreement  or  limitation  imposed 
or  resulting  from  the  prior  emergency 
action. 

(Authority:  20  U.S.C  1094) 

13.  Section  668.84  is  revised  to  read 
as  follows: 

§  668.84    Fine  proceedings. 

(a)  Scope  and  consequences.  (1)  The 
Secretary  may  impose  a  fine  of  up  to 
$25,000  per  violation  on  a  participating 
institution  or  third-party  servicer  that — 

(i)  Violates  any  statutory  provision  of 
or  apphcable  to  Title  IV  of  the  HEA,  any 
regulatory  pro^sion  prescribed  under 
that  statutory  authority,  or  any 
applicable  special  arrangement, 
agreement,  or  limitation;  or 


(ii)  Substantially  misrepresents  the 
nature  of— 

(A)  In  the  case  of  an  institution,  its 
educational  program,  its  financial 
charges,  or  the  employability  of  its 
graduates;  or 

(B)  In  the  case  of  a  third-party 
servicer,  as  applicable,  the  educational 
program,  financial  charges,  or 
employability  of  the  graduates  of  any 
institution  that  contracts  with  the 
servicer. 

(2)  If  the  Secretary  begins  a  fine 
proceeding  against  a  third-party 
servicer,  the  Secretary  also  may  begin  a 
fine,  limitation,  suspension,  or 
termination  proceeding  against  any 
institution  under  whose  contract  a 
third-party  servicer  commits  the 
violation. 

(b)  Procedures.  (1)  A  designated 
department  official  begins  a  fine 
proceeding  by  sending  the  institution  or 
servicer,  as  applicable,  a  notice  by 
certified  mail,  return  receipt  requested. 
In  the  case  of  a  fine  proceeding  against 
a  third-party  servicer,  the  official  also 
sends  the  notice  to  each  institution  that 
is  affected  by  the  alleged  violations 
identified  as  the  basis  for  the  fine 
action,  and,  to  the  extent  possible,  to 
each  instituticm  that  contracts  with  the 
servicer  for  the  same  service  affected  by 
the  violaticn.  This  notice — 

(i)  Informs  the  institution  or  servicer 
of  the  Secretary's  intent  to  fine  the 
institution  or  servicer,  as  applicable, 
and  the  amount  <^  the  fine  and 
identifies  the  alleged  violations  that 
constitute  the  basis  for  the  action; 

(ii)  Specifies  the  proposed  effective 
date  of  the  fine,  v^iich  is  at  least  20  days 
from  mailing  of  the  notice  of  intent; 

(iii)  Informs  the  institution  or  servicer 
that  the  fine  will  not  be  effective  on  the 
date  specified  in  the  notice  if  the 
designated  department  official  receives 
from  the  institution  or  servicer,  as 
applicable,  by  that  date  a  written 
request  for  a  hearing  or  written  material 
indicating  why  the  fine  should  not  be 
imposed;  and 

(iv)  In  the  case  of  a  fine  proceeding 
against  a  third-party  servicer,  informs 
each  institution  that  is  affected  by  the 
alleged  violations  of  the  consequences 
of  the  action  to  the  institution. 

(2)  If  the  institution  or  servicer  does 
not  request  a  hearing  but  submits 
written  material,  the  designated 
department  official,  after  considering 
that  material,  notifies  the  institution  or, 
in  the  case  of  a  third-party  servicer,  the 
servicer  and  each  institution  afiiected  by 
the  alleged  violations  that — 

(i)  The  fine  will  not  be  imposed;  or 

(ii)  The  fine  is  imposed  as  of  a 
specified  date,  end  in  a  specified 
amoimt. 


(3 1  If  the  institution  or  servicer 
reqi  ests  a  hearing  by  the  time  specified' 
in  p  iragraph  (b)(l)(iii)  of  this  section, 
the  lesignated  department  official  sets 
the  late  and  the  place.  The  date  is  at 
leas  15  days  after  the  designated 
dep  irtment  official  receives  the  request. 

(4  I  A  hearing  official  conducts  a 
heal  ing  in  accordance  with  §  668.88. 

(a  Expedited  proceedings.  With  the 
app  oval  of  the  hearing  official  and  the 
con  ent  of  the  designated  department 
offi(  ial  and  the  institution  or  servicer, 
any  time  schedule  specified  in  this 
sect  on  may  be  shortened. 

(Aul  lority^  20  U.S.C  1094) 

1' :.  Section  668.85  is  revised  to  read 
as  £  lUowrs: 

§  60 1.85    Suspension  proceedings. 

(a  I  Scope  and  consequences.  (1)  The 
Sec  etary  may  suspend  an  institution's 
pari  icipation  in  a  Title  IV,  HEA  program 
or  tie  eligibility  of  a  third-party  servicer 
to  cdntract  with  any  institution  to 
adn  inister  any  aspect  of  the 
inst  tution's  participation  in  any  Title 
rV,  lEA  program,  if  the  institution  or 
sen  icer — 

(i  Violates  any  statutory  provision  of 
or  a  >plicable  to  Title  IV  of  the  HEA,  any 
regi  latory  provision  prescribed  under 
thai  statutory  authority,  or  any 
app  icable  special  arrangement, 
agrt  ement,  or  limitation;  or 

(i  )  Substantially  misrepresents  the 
nati  ire  of — 

U  0  In  the  case  of  an  institution,  its 
edu  :ational  program,  its  financial 
cha  ges,  or  the  employabihty  of  its 
gra  uates:or 

(])  In  the  case  of  a  third-party       • 
ser  icer.  as  applicable,  the  educational 
pro  ;ram,  financial  charges,  or 
em  loyability  of  the  graduates  of  any 
ins  itution  that  contracts  with  the 
ser  icer. 

(;  )  If  the  Secretary  begins  a 
sus  >ension  proceeding  against  a  third- 
par  y  servicer,  the  Secretary  also  may 
beg  n  a  fine,  limitation,  suspension,  or 
ten  iination  proceeding  against  any 
ins  itution  under  whose  contract  a 
thij  d-party  servicer  commits  the 
vio  ation. 

(:  )  The  suspension  may  not  exceed  60 
da*  imless — 

(:   The  institution  or  servicer  and  the 
Sec  petary  agree  to  an  extension  if  the 
insi  itution  or  servicer,  as  applicable,  has 
not  requested  a  hearing;  or 

(  i)  The  designated  department  official 
beg  ns  a  limitation  or  termination 
pre  :eeding  under  §  668.86. 

f  >)  Procedures.  (1)  A  designated 
department  official  begins  a  suspension 
proteeding  by  sending  a  notice  to  an 
ins  itution  or  third-party  servicer  by 


certified  mail,  return  receipt  requested. 
In  the  case  of  a  suspensicHi  proceeding 
against  a  third-party  servicer,  the  official 
also  sends  the  notice  to  each  institution 
that  contracts  with  the  servicer.  The 
designated  department  official  may  also 
transmit  the  notice  by  other,  more 
expeditious  means  if  practical.  The 
notice — 

(i)  Informs  the  institution  or  servicer 
of  the  intent  of  the  Secretary  to  suspend 
the  institution's  participation  or  the 
servicer's  eligibility,  as  applicable,  cites 
the  consequences  of  that  action,  and 
identifies  the  alleged  violations  that 
constitute  the  basis  for  the  action; 

(ii)  Specifies  the  proposed  elective 
date  of  the  suspension,  which  is  at  least 
20  days  after  the  date  of  mailing  of  the 
notice  of  intent; 

(iii)  Informs  the  instit\ition  or  servicer 
that  the  suspension  will  not  be  effective 
on  the  date  specified  in  the  notice, 
except  as  provided  in  §  668.90(b)(2),  if 
the  designated  department  official 
receives  from  the  institution  or  servicer, 
as  appUcable,  by  that  date  a  request  for 
a  hearing  or  written  material  indicating 
why  the  suspension  should  not  take 
place;  and 

(iv)  In  the  case  of  a  suspension 
proceeding  against  a  third-party 
servicer,  informs  each  institution  that 
contracts  with  the  servicer  of  the 
consequences  of  the  action  to  the 
institution. 

(2)  If  the  institution  or  servicer  does 
not  request  a  hearing,  but  submits 
written  material,  the  designated 
department  official,  after  considering 
that  material,  notifies  the  institution  or. 
in  the  case  of  a  third-party  servicer,  the 
servicer  and  each  institution  that 
contracts  with  the  servicer  that — 

(i)  The  proposed  suspension  is 
dismissed;  or 

(ii)  The  suspension  is  efiective  as  of 
a  specified  date. 

(3)  If  the  institution  or  servicer 
requests  a  hearing  by  the  time  specified 
in  paragraph  (b)(l)(iii)  of  this  section. 
the  designated  department  official  serts 
the  date  and  the  place.  The  date  is  at 
least  15  days  after  the  designated 
department  official  receives  the  request. 
The  suspension  does  not  take  place 
uintil  after  the  requested  hearing  is  held. 

(4)  A  hearing  official  conducts  a 
hearing  in  accordance  with  §  668.88. 

(c)  Expedited  proceedings.  With  the 
approval  of  the  hearing  official  and  the 
consent  of  the  designated  department 
official  and  the  institution  or  servicer,  as 
applicable,  any  time  period  specified  in 
this  section  may  be  shortened. 

(Authority:  20  U.S.C  1094) 

15.  Section  668.86  is  revised  to  read 
as  follows: 


§668.86    Limitation  or  tsnnlfwtlon 
procsadings. 

(a)  Scope  and  consequences.  (1)  The 
Secretary  may  limit  or  terminate  an 
institution's  participation  in  a  Title  IV, 
HEA  program  or  the  eligibility  of  a 
third-party  servicer  to  contract  with  any 
institution  to  administer  any  aspect  of 
the  institution's  participation  in  any 
Title  IV,  HEA  program,  if  the  institution 
or  servicer — 

(i)  Violates  any  statutory  provision  of 
or  applicable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
appUcable  special  arrangement, 
agreement,  or  limitation;  or 

(ii)  Substantially  misrepresents  the 
nature  of — 

(A)  In  the  case  of  an  institution,  its 
educational  program,  its  financial 
charges,  or  the  employability  of  its 
graduates;  or 

(B)  In  the  case  of  a  third-party 
servicer,  as  apphcable,  the  educational 
program,  financial  charges,  or 
employabihty  of  the  graduates  of  any 
institution  that  contracts  with  the 
servicer. 

(2)  If  the  Secretary  begins  a  limitation 
or  termination  proceeding  against  a 
third-party  servlc:er.  the  Secretary  also 
may  begin  a  fine,  Umitation.  siispension, 
or  termination  prcxxeding  against  any 
institution  under  whose  cx}ntrac:t  a 
third-party  servicer  commits  the 
violation. 

(3)  The  consequences  of  the  limitation 
or  termination  of  the  institution's 
participation  or  the  servicer's  eligibility 
are  described  in  §§  668.93  and  668.94, 
respectively. 

(b)  Procedures.  (1)  A  designated 
department  official  begins  a  limitation 
or  termination  pnxeeding  by  sending  an 
institution  or  third-party  servicer  a 
notice  by  certified  mail,  return  receipt 
requested.  In  the  case  of  a  limitation  or 
termination  proceeding  against  a  third- 
party  servicer,  the  official  also  sends  the 
notice  to  each  institution  that  contracts 
with  the  servicer.  The  designated 
department  official  may  also  transmit 
the  notice  by  other,  more  expeditious 
means  if  practical.  This  notice — 

(i)  Informs  the  institution  or  servicer 
of  the  intent  of  the  Secretary  to  limit  or 
terminate  the  institution's  particnpation 
or  servicer's  eligibihty,  as  appUcable, 
cites  the  consequences  of  that  ac:tion, 
and  identifies  the  alleged  violations  that 
constitute  the  basis  for  the  action,  and, 
in  the  case  of  a  limitation  pnxeeding, 
states  the  limits  to  be  imposed; 

(ii)  Specifies  the  propoised  efiective 
date  of  the  limitation  or  termination, 
which  is  at  least  20  days  after  the  date 
of  mailing  of  the  notice  of  intent; 


(iii)  Informs  the  institution  or  serviter 
that  the  limitation  or  termination  will 
not  be  effective  on  the  date  specified  in 
the  notice  if  the  designated  department 
official  receives  bom  the  institution  or 
servicer,  as  appUcable,  by  that  date  a 
recjuest  for  a  hearing  or  written  material 
indicating  why  the  limitation  or 
termination  should  not  take  place;  and 

(iv)  In  the  case  of  a  limitation  or 
termination  proceeding  against  a  third- 
party  servicer,  informs  each  institution 
that  contracts  with  the  servicer  of  the 
c:onsequences  of  the  action  to  the 
institution. 

(2)  If  the  institution  or  servicer  does 
not  request  a  hearing  but  submits 
written  material,  the  designated 
department  official,  after  considering 
that  material,  notifies  the  institution  or, 
in  the  c:ase  of  a  third-party  servicer,  the 
servicer  and  each  institution  that 
contracts  with  the  servicer  that — 

(i)  The  proposed  action  is  dismissed; 

(ii)  Limitations  are  effective  as  of  a 
specified  date;  or 

(iii)  The  termination  is  effective  as  of 
a  specified  date. 

(3)  If  the  institution  or  servicer 
requests  a  hearing  by  the  time  specified 
in  paragraph  (b)(l)(iii)  of  this  section, 
the  designated  department  official  sets 
the  date  and  the  place.  The  date  is  at 
least  15  days  after  the  designated 
department  official  receives  the  recpiest. 
The  limitation  or  termination  does  not 
take  place  until  after  the  recjuested 
hearing  is  held. 

(4)  A  hearing  official  conducrts  a 
hearing  in  accordance  with  §  668.88. 

(c)  Expedited  proceeding.  With  the 
approval  of  the  hearing  official  and  the 
consent  of  the  designated  department 
official  and  the  institution  or  servicer,  as 
appUcable.  any  time  schedule  specified 
in  this  section  may  be  shortened. 

(Authority:  20  U.S.C  1094) 

16.  Section  668.87  is  revised  to  read 
as  foUows: 

S  668.87    Prehearing  confersncs. 

(a)  A  hearing  official  may  convene  a 
prehearing  conference  if  he  or  she 
thinks  that  the  conference  would  be 
useful,  or  if  the  conference  is  requested 
by- 

(1)  The  designated  department  official 
who  brought  a  prcKeeding  against  an 
institution  or  third-party  servicer  under 
this  subpart;  or 

(2)  The  institution  or  servicer,  as 
appUcable. 

fb)  The  purpose  of  a  prehearing 
conference  is  to  allow  the  parties  to 
settle  or  narrow  the  dispute. 

(c)  If  the  hearing  official,  the 
designated  department  official,  and  the 
institution,  or  servicer,  as  appUcable, 


agree,  a  prehearing  cx>n{erence  may 
consist  of— 

(1)  A  conference  telephone  c:all: 

(2)  An  informal  meeting;  or 

(3)  The  submission  md  exchange  of 
written  material. 

(Authority:  20  U.S.C  1094) 

17.  Section  668.88  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  paragraph  (d)  to  read  as  foUows: 

{668.88    Hsarfng. 

(b)  If  the  hearing  official,  the 
designated  department  official  who 
brot^t  a  prcxeeding  against  an 
institution  or  third-party  servicer  under 
this  subpart,  and  the  instituticm  or 
servicer,  as  appUcable,  agree,  the 
hearing  process  may  be  expedited. 
Pnxedures  to  expedite  the  hearing 
process  may  incihide,  but  are  not  limited 
to,  the  following — 

(d)  The  designated  department  official 
makes  a  transcribed  record  of  the 
prcxeeding  and  makes  the  record 
available  to  the  instituticm  or  servicer, 
as  appUcable,  upon  request  and  upon 
the  institution's  or  servicer's  payment  of 
a  fee  comparable  to  that  prescribed 
imder  the  Department  ofEducation 
Freedom  of  Information  Acrt  regulations 
(34  CFR  part  5). 

(Authority:  20  U.S.C  1094) 

18.  Section  668.89  is  amended  by 
revising  paragraphs  (a),  (b)(2),  and  (c) 
introduciory  text,  and  addling  a  new 
paragraph  (d)  to  read  as  foUcnvs: 

$668.89    Authority  and  rssponslbllltlM  of 
the  h«aring  offldai. 

(a)  The  hearing  official  regulates  the 
CQurse  of  a  hearing  and  the  conduct  of 
the  parties  during  the  hearing.  The 
hearing  official  takes  all  necessary  steps 
to  conduc:t  a  fair  and  impartial  hearing. 

(b)«  •  •  *^ 

(2)  If  requested  by  the  hearing  official, 
the  parties  to  a  hearing  shall  provide 
available  personnel  who  have 
knowledge  about  the  matter  under 
review  for  oral  or  written  examination. 

(c)  The  hearing  official  takes  whatever 
measures  are  appropriate  to  expedite  a 
hearing.  These  measures  may  include, 
but  are  not  limited  to,  the  following — 

(d)  The  hearing  official  is  bound  by  all 
appUcable  statutes  and  regulations.  'The 
hearing  official  may  not — 

(1)  Waive  appUcable  statutes  and 
regulations;  or 

(2)  Rule  them  invaUd 

(Authority:  20  U.S.C  1094) 

19.  Section  668.90  is  revised  to  read 
as  follows: 


$668.M   InttM  and  final  decisions— 
Appeals. 

(a)(lKi)  A  hearing  official  issues  a 
written  initial  decision  in  a  hearing  by 
certified  mail,  return  receipt  requested 
to— 

(A)  The  designated  department 
official  who  began  a  proceeding  against 
an  institution  or  third-party  servicer: 

(B)  The  institution  or  servicer,  as 
applicable;  and 

(C)  In  the  case  of  a  proceeding  against 
a  third-party  servicer,  each  institution 
that  contracts  with  the  servicer. 

(ii)  The  hearing  official  may  also 
transmit  the  notice  by  other,  more 
expeditious  means  if  practical. 

(iii)  The  hearing  official  issues  the 
decision  within  the  latest  of  the 
following  dates: 

(A)  The  30th  day  after  the  last 
submission  is  filed  with  the  hearing 
official. 

(B)  The  60th  day  after  the  last 
submission  is  filed  with  the  hearing 
official  if  the  Secretary,  upon  request  of 
the  hearing  official,  determines  Uiat  the 
unxisual  complexity  of  the  case  requires 
additioaal  time  for  preparation  of  the 
decisioa. 

(C)  The  SOth  day  after  the  last  day  of 
the  hearing,  if  the  hearing  official  does 
not  request  the  parties  to  make  any 
posthearing  submission. 

(2)  The  hearing  official's  initial 
decision  states  whether  the  imposition 
of  the  fine,  limitation,  suspension,  or 
termination  sought  by  the  designated 
department  official  is  warranted,  in 
whole  or  in  part.  If  the  designated 
department  official  brought  a 
termination  action  against  the 
institution  or  servicer,  the  hearing 
official  may,  if  appropriate,  issue  an 
initial  decision  to  fine  the  institution  or 
servicer,  as  applicable,  or.  rather  than 
terminating  the  institution's 
participation  or  servicer's  eligibility,  as 
q>plicable.  impose  one  or  more 
limitations  on  the  instituticHi's 
participation  or  servicer's  eligibility. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (aM2)  of  this  section — 

(i)  It  in  a  termination  action  against 
an  institution,  the  hearing  official  finds 
that  the  institution  has  violated  the 
provisions  of  §668.12(bK2Kvi).  the 
hearing  official  also  fixkds  that 
termination  of  the  institution's 
participation  is  warranted; 

(ii)  If,  in  a  termination  acticm  against 
a  third-party  servicer,  the  hearing 
official  finds  that  the  servicer  has 
violated  the  provisions  of  §  668.82(d)  (1) 
and  (2),  the  hearing  official  also  finds 
that  termination  ofthe  institution's 
participation  or  servicer's  eligibility,  as 
applicable,  is  warranted; 


(iii)  If  an  action  brought  against  an 
institi  tion  or  third-party  servicer 
invoh  ss  its  failure  to  provide  surety  in 
the  an  ount  specified  by  the  Secretary 
under  §668.13,  the  hearing  official  must 
find  tl  at  the  amount  of  the  surety 
establ  shed  by  the  Secretary  was 
appro  triate  imless  the  institution  can 
demoi  strate  that  the  amount  was 
unrea!  onable; 

(iv)  n  a  limitation,  suspension,  or 
termii  ation  proceeding  commenced  on 
thegr  unds  described  in  §  668.15(b)(1). 
if  the  tearing  official  finds  that  an 
institi  don's  Federal  Stafford  loan  and 
Feder  1  SLS  cohort  default  rate,  as 
define  d  in  §66e.l5(f),  meets  the 
condil  ions  specified  in  §668. 15(b)(1)  for 
initial  on  of  limitation,  suspension,  or 
termii  ation  proceedings,  the  hearing 
officii  finds  that  the  sanction  sought  by 
the  designated  department  official  is 
warraited,  except  that  the  hearing 
offician  finds  that  no  sanction  is 
warraated  if  the  institution 
demonstrates  that  it  has  acted  diligently 
to  imj  lament  the  default  reduction 
measi  res  described  in  Appendix  D  to 
this  p  irt; 

(v)  I  a  a  tendination  action  taken 
agains  t  an  institiition  or  third-party 
servic  jr  based  on  the  grounds  that  the 
institi  tion  or  servicer  failed  to  comply 
with  t  le  requirements  of  §  668.23(cK4), 
if  the  tearing  official  finds  that  ffie 
institijtion  or  servicer  failed  to  meet 
those  requirements,  the  hearing  official 
finds  uiat  the  termination  is  warranted; 

(vi)  h  a  termination  action  against  an 
institi  tion  based  on  the  groimds  that  the 
institi  tion  is  not  financially  responsible 
under  §  668.13(c)(4),  the  hearing  official 
finds  hat  the  termination  is  warranted 
unlesi  the  institution  demonstrates  that 
all  ap  >licable  conditions  described  in 
§668. 13(d)(3)  have  been  met;  and 

(vii  In  a  termination  action  against  an 
institi  tion  or  third-party  servicer  on  the 
groun  is  that  the  institution  or  s^vicer, 
as  ap]  licable,  engaged  in  fiBud 
invol  ing  the  administration  of  any 
Title   V,  HEA  program,  the  hearing 
officii  1  finds  that  the  termination  action 
is  wai  ranted  if  the  hearing  official  finds 
that  tl  e  institution  or  service',  as 
applioable,  engaged  in  that  fraud. 
Examples  of  fraud  include — 

(A)  falsification  of  any  document 
receiv  ed  from  a  student  or  pertaining  to 
a  stu£  ent's  eUgibiUty  for  assistance 
undei  a  Title  IV,  HEA  program; 

(B)  falsification,  including  false 
certif  lations,  of  any  document 

subm  tted  by  the  institution  or  servicer 
to  the  Department  of  Education; 

(C)  'alsificati<»,  including  false 
certifications,  of  any  document  used  for 
or  pertaining  to— • 


[1)  The  legal  authority  of  an 
institution  to  provide  postsecondary 
education  in -the  State  in  v\^ich  the 
institution  is  located;  or 

[2)  The  accreditation  or 
preaccreditation  of  an  institution  or  any 
of  the  institution's  educational  programs 
or  locations; 

(D)  Falsification,  including  false 
certifications,  of  any  document 
submitted  to  a  guaranty  agency  under 
the  Federal  Stafford  Loan.  Federal 
PLUS,  and  Federal  SLS  programs,  an 
independent  auditor,  an  eligible 
institution,  or  a  third-party  servicer; 

(E)  Falsification  of  any  document 
submitted  to  a  third-party  servicer  by  an 
institution  or  to  an  institution  by  a 
third-party  servicer  pertaining  to  the 
institution's  participation  in  a  Title  IV. 
HEA  program;  and 

(F)  Falsification,  including  false 
certifications,  of  any  document 
pertaining  to  the  performance  of  any 
loan  collection  activity,  including 
activity  that  is  not  required  by  the  HEA 
or  applicable  program  regulations. 

(4)  The  hearing  official  bases  findings 
of  fact  only  on  evidence  considered  at 
the  hearing  and  on  matters  given 
judicial  notice.  If  a  hearing  is  conducted 
solely  through  written  submissions,  the 
parties  must  agree  to  findings  of  fact. 

(b)(1)  In  a  suspension  proceeding,  the 
Secretary  reviews  the  hearing  official's 
Initial  decision  and  issues  a  final 
decision  within  20  days  after  the  initial 
decision.  The  Secretary  adopts  the 
initial  decision  unless  it  is  clearly 
unsupported  by  the  evidence  presented 
at  the  hearing. 

(2)  The  Secretary  notifies  the 
institution  or  servicer  and,  in  the  case 
of  a  suspension  proceeding  against  a 
third-party  servicer,  each  institution 
that  contracts  with  the  servicer  of  the 
final  decision.  If  the  Secretary  suspends 
the  institution's  participation  or 
servicer's  eligibility,  the  suspension 
takes  effect  on  the  later  of— 

(i)  The  day  that  the  institution  or 
servicer  receives  the  notice;  or 

(ii)  The  date  specified  in  the 
designated  department  official's  original 
notice  of  intent  to  suspend  the 
institution's  participation  or  servicer's 
eUgibility. 

(3)  A  suspension  may  not  exceed  60 
days  unless  a  designated  department 
official  begins  a  limitation  or 
termination  proceeding  imder  this 
subpart  before  the  expiration  of  that 
period.  In  that  case,  the  period  may  be 
extended  until  a  final  decision  is  issued 
in  that  proceeding  according  to 
paragraph  (c)  of  this  section. 

(cKl)  In  a  fine,  limitation,  c»- 
termination  {mxxeding,  the  hearing 
official's  initial  decision  automatically 


becomes  the  Secretary's  final  dedsioD 
30  days  after  the  initial  decision  Is 
issued  and  received  by  both  parties 
unless,  within  that  30-day  period,  the 
institution  or  servicer,  as  applicable,  or 
the  designated  department  official 
appeals  the  initiaf  decision  to  the 
Secretary. 

(2)(i)  A  party  may  appeal  the  hearing 
official's  initial  decision  by  submitting 
to  the  Secretary,  within  30  days  after  me 
party  receives  the  initial  decision,  a 
brief  or  other  written  statement  that 
explains  why  the  party  befieves  that  the 
Secretary  should  reverse  or  modify  the 
decision  of  the  hearing  official. 

(ii)  At  the  time  the  party  files  its 
appeal  submission,  the^party  shall 
provide  a  copy  of  that  submission  to  the 
opposing  party. 

(iii)  The  opposing  party  shall  submit 
its  brief  or  other  responsive  statement  to 
the  Secretary,  with  a  copy  to  the 
appellant,  within  30  days  after  the 
opposing  party  receives  the  appellant's 
brief  or  written  statement. 

(iv)  The  apnealing  party  may  submit 
proposed  findings  of  fact  or  conclusions 
of  law.  However,  the  proposed  findings 
of  fact  must  be  supported  by — 

(A)  The  evidence  introduced  Into  the 
record  at  the  hearins; 

(B)  Stipulations  ofthe  parties  if  the 
hearing  consisted  of  written 
submissions:  or 

(C)  Matters  that  may  be  judiciaUy 
noticed. 

(v)  Neither  party  may  introduce  new 
evidence  on  appeal. 

(vi)  The  initial  decision  of  the  hearing 
official  imposing  a  fine  or  limiting  or 
terminating  the  institution's 
participation  or  servicer's  eligibility 
does  not  take  effect  pending  the  appeal. 

(vii)  The  Secretary  renders  a  final 
decision.  The  Secretary  may  delegate  to 
a  designated  department  official  the 
functions  described  in  paragraph  (c)(2) 
(vii)  through  (ix)  of  this  section. 

(viii)  In  rendering  a  final  decision,  the 
Secretary  considers  only  evidence 
introduosd  into  the  record  at  the  hearing 
and  facts  agreed  to  by  the  parties  If  the 
hearing  consisted  only  of  written 
submissions  and  matters  that  may  be 
judicially  noticed. 

(ix)  If  the  hearing  official  finds  that  a 
termination  is  warranted  pursuant  to 
paragraph  (a)(3)  of  this  section,  the 
Secretary  affirms  that  decision.  In  any 
other  case,  the  Secretary  may  affirm, 
modify,  or  reverse  the  initial  decision, 
or  may  remand  the  case  to  the  hearing 
official  for  further  proceedings 
consistent  with  the  Secretary's  dedsion. 
If  the  Secretary  affirms  the  initial 
decision  without  issuing  a  statement  of 
reasons,  the  Secretary  aaopts  the 
opinion  of  the  hearing  official  as  the 


decisian  of  the  Secretary.  If  the 
Secretary  modifies,  remands,  or  reverses 
the  initial  decisian,  in  whole  or  in  part, 
the  Secretary's  decision  states  the 
reasons  for  me  action  taken. 
(Authority:  20  U.&C  1082. 1094) 

20.  Section  668.91  is  amended  by 
revising  the  heading;  and  revising 
paragraphs  (a)(1).  (a)(2).  (b)  heading. 
(b)(1).  (b)(2)  introductory  text,  and  (c)  to 
read  as  follows: 

SM8J1    nunoofrequtafofheartngt 
;  cofifk  ntatton  of  nwMng  Md 


(a)«  •  • 

(1)  A  request  by  an  institution  or 
third-party  servicer  for  a  hearing  or 
show-cause  opportunity,  other  material 
submitted  by  an  institution  or  third- 
party  servicer  in  response  to  a  notice  of 
proposed  action  under  this  subpart,  or 
an  appeal  to  the  Secretary  under  this 
subpart  must  be  filed  with  the 
designated  department  official  by  hand- 
dehvery.  mail,  or  facsimile 
transmission. 

(2)  Documents  filed  by  facsimile 
transmission  must  be  transmitted  to  the 
designated  department  official 
identified,  either  in  the  notice  initiating 
the  action,  or,  for  an  appeal.  In 
instructions  provided  by  the  hearing 
official,  as  the  individual  responsible  to 
receive  them.  A  party  filing  a  document 
by  facsimile  transmission  must  confirm 
that  a  complete  and  legible  copy  of  the 
document  was  received  by  the 
Department  of  Education,  and  may  be 
required  by  the  designated  department 
official  to  provide  a  hard  copy  of  the 
dociunent 

•  ••••- 

(b)  Confirmation  of  mailing  and 
receipt  dates.  (1)  The  mailing  date  of  a 
notice  &t)m  a  designated  department 
official  initiating  an  action  under  this 
subpart  is  the  date  evidenced  on  the 
original  receipt  of  mailing  fiom  the  U.S. 
Postal  Service. 

(2)  The  date  on  which  a  request  for  a 
show-cause  opportunity,  a  request  for  a 
hearing,  other  material  submitted  in 
response  to  a  notice  of  action  under  this 
subpart,  a  decision  by  a  hearing  official, 
or  a  notice  of  appeal  is  received  is,  as 
appUcable— 

•  •        •        •        • 

(c)  Ae^iso/s.'  If  an  institution  or  third- 
party  servicer  refuses  to  accept  a  notice 
mailed  under  this  subpart,  the  Secretary 
considers  the  notice  as  being  received 
on  the  date  that  the  institution  or 
servicer  refuses  to  accept  the  notice. 
(Authority:  20  USXl  1094) 

21.  Section  668.92  is  revised  to  read 
as  follows: 


i9MM    FfeiM. 

(a)  In  determining  the  amount  of  a 
fine,  the  designated  d^Mrtment  official, 
hearing  official,  and  Secretary  take  into 
account — 

(l)(l)  The  gravity  of  an  Institution's  or 
third-party  servicer's  violation  at  Eilhire 
to  carry  out  the  relevant  statutory 
provision,  regulatory  provisloo,  special 
arrangement,  agreement,  or  limitation; 
or 

(11)  The  gravity  ofthe  institution's  or 
servicer's  misrepresentation; 

(2)  The  size  ot  the  institution; 

(3)  The  slae  of  the  servicer's  business, 
iiKluding  the  number  of  institutions 
and  students  served  by  the  servicer; 

(4)  In  the  case  of  a  violation  b^  a 
third-party  servicer,  the  extent  to  which 
the  servicer  can  document  that  the 
institution  .contributed  to  that  violation: 
and 

(5)(i)  For  purposes  of  assessing  a  fine 
on  a  third-party  servicer,  the  extent  to 
which  violations  are  caused  fay  repeated 
mechanical  systemic  unintentianal 
errors. 

(ii)  The  Secretary  counts  the  total  of 
violations  caused  by  repeated 
mechanical  systemic  unintentional 
errors  as  a  single  violation. 

(b)  In  determining  the  gravity  ofthe 
Institution's  or  servicer's  violatioa. 
failure,  or  misrepresentation  under 
paragraph  (a)  of  this  section,  the 
designated  department  official,  hearing 
official,  and  Secretary  take  into  account 
the  amount  of  any  habillty  owed  by  the 
institution  and  any  third-party  servicer 
that  contracts  with  the  institution,  and 
the  number  of  students  affected  as  a 
result  of  that  violation,  failure,  or 
misrepresentation  on — 

(1)  Improperly  expended  or  unspent 
Title  IV.  HEA  program  funds  received 
by  the  Institution  or  servicer,  as 
appUcable;  or 

(2)  Required  refunds. 

(c)  Upon  the  request  of  the  institution 
or  third-party  servicer,  the  Secretary 
may  compromise  the  fine. 

(Authority:  20  U.&Q  1094) 

22.  Section  668.93  is  revised  to  read 
as  follows: 

9668199    UniNaOon. 

A  limitation  may  Include,  as 
appropriate  to  the  TiUe  IV,  HEA  ' 
program  in  question — 

(a)  A  limit  on  the  number  or 
percentage  of  students  enrolled  In  an 
institution  who  may  receive  Title  IV, 
HEA  program  funds; 

(b)  A  limit,  for  a  stated  period  of  time, 
on  the  percentage  of  an  institution's 
total  receipts  from  tuition  and  fees 
derived  from  Title  IV,  HEA  program 
funds; 
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(c)  A  limit  on  the  number  or  size  of 
institutions  with  which  a  third-party 
servicer  may  contract; 

(d)  A  limit  on  the  number  of  borrower 
or  loan  accounts  that  a  third-party 
servicer  may  service  imder  ^contract 
with  an  institution; 

(e)  A  limit  on  the  responsibilities  that 
a  third-party  servicer  may  perform 
under  a  contract  with  an  institution; 

(f)  A  requirement  for  a  third-party 
servicer  to  perform  additional 
responsibilities  under  a  contract  with  an 
in^tution; 

(g)  A  requirement  that  an  institution 
obtain  surety,  in  a  specified  amount,  to 
assure  its  ability  to  meet  its  financial 
obligations  to  students  who  receive  Title 
IV,  HEA  program  funds: 

(h)  A  requirement  that  a  third-party 
servicer  obtain  surety,  in  a  specified 
amount,  to  assure  the  servicer's  ability 
to  meet  the  servicer's  financial 
obligations  under  a  contract;  or 

(i)  Other  conditions  as  may  be 
determined  by  the  Secretary  to  be 
reasonable  and  appropriate. 

(Authority:  20  U.S.C  1094) 

23.  Section  668.94  is  revised  to  read 
as  follows: 

§668.94    Tenntnation. 
(a)  A  termination — 

(1)  Ends  an  institution's  participation 
in  a  Title  IV,  HEA  program  or  ends  a 
third-party  servicer's  eligibility  to 
contract  with  any  institution  to 
administer  any  aspect  of  the 
institution's  participation  in  a  Title  IV, 
HEA  program; 

(2)  Ends  the  authority  of  a  third-party 
servicer  to  administer  any  aspect  of  any 
institution's  participation  in  that 
program; 

(3)  Prohibits  an  institution  or  third- 
party  servicer,  as  applicable,  or  the 
Secretary  from  making  or  increasing 
awards  under  that  program; 

(4)  Prohibits  an  institution  or  third- 
party  servicer,  as  applicable,  from 
making  any  other  new  commitments  of 
funds  under  that  program;  and 

(5)  If  an  institution's  participation  in 
the  Federal  Stafford  Loan,  Federal 
PLUS,  or  Federal  SLS  Program  has  been 
terminated,  prohibits  further  guarantee 
commitments  by  the  Secretary  for  loans 
under  that  program  to  students  to  attend 
that  institution,  and,  if  the  institution  is 
a  lender  imder  that  program,  prohibits 
further  disbursements  by  the  institution 
(whether  or  not  guarantee  commitments 
have  been  issued  by  the  Secretary  or  a 
guaranty  agency  for  those 
disbursements). 

(b)  After  its  participation  in  a  Title  IV, 
HEA  program  has  been  terminated,  an 
institution  may  disburse  or  deliver 


fui  ds  under  that  Title  IV,  HEA  program 
to  tudents  enrolled  at  the  institution 
on  y  in  accordance  with  §  668.26  and 
wi  h  any  additional  requirements 
im  x>sed  imder  this  part. 

:)  If  a  third-party  servicer's  eligibility 
is  erminated,  the  servicer  must  retiun 
to  sach  institution  that  contracts  with 
th(  servicer  any  funds  received  by  the 
sei  vicer  imder  the  applicable  Title  IV. 
HI  A  program  on  behalf  of  the 
ina  titution  or  the  institution's  students 
or  3therwise  dispose  of  those  funds 
un  der  instructions  from  the  Secretary. 
Til  B  servicer  also  must  return  to  each 
ini  titution  that  contracts  with  the 
sei  vicer  all  records  pertaining  to  the 
sei  vicer's  administration  of  that 
pr  >gram  on  behalf  of  that  institution. 

(A  ithority:  20  U.S.C.  1094) 

'A.  Section  668.95  is  revised  to  read 
follows: 
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Reimbursements,  refunds,  and 


as 

§d58.95 
ot  sets. 

a)  The  designated  department 
of  idal,  hearing  official,  or  Secretary 
m  ly  require  an  institution  or  third-party 
se  vicer  to  take  reasonable  and 
ap  Dropriate  corrective  action  to  remedy 
th !  institution's  or  servicer's  violation, 
as  applicable,  of  any  statutory  provision 
of  or  applicableto  Title  IV  of  the  HEA, 
ar  y  regulatory  provision  prescribed 
ui  der  that  statutory  authority,  or  any 
a;  plicable  special  arrangement, 
ag  eement,  or  limitation. 

b)  The  corrective  action  may  include 
pt  yment  of  any  funds  to  the  Secretary, 
oi  to  designateid  recipients,  that  the 
in  ititution  or  servicer,  as  applicable, 
in  properly  received,  withheld, 
di  sbursed,  or  caused  to  be  disbursed 

0  rrective  action  may,  for  example, 
re  ate  to — 

1)  With  respect  to  the  Federal 
Si  afford  Loan,  Federal  PLUS,  and 
F«  deral  SLS  programs — 

(i)  Ineligible  interest  benefits,  special 
al  owances,  or  other  claims  paid  by  the 
S(  cretary;  and 

(ii)  Discounts,  premiums,  or  excess 
ir  terest  paid  in  violation  of  34  CFR  part 
6(  2;  and 

(2)  With  respect  to  all  Title  IV,  HEA 
)iogram! 

(i)  Refunds  required  under  program 
re  gulations;  and 

(ii)  Any  grants,  work-study  assistance, 

01  loans  made  in  violation  of  program 
re  gulations. 

(c)  If  any  final  decision  requires  an 
ii  stitution  or  third-party  servicer  to 
n  imburse  or  make  any  other  payment  to 
tl  e  Secretary,  the  Secretary  may  offset 
tl  ese  claims  against  any  benefits  or 
c  aims  due  to  the  institution  or  servicer. 

(>  uthority:  20  U.S.C.  1094] 


25.  Section  668.96  is  revised  to  read 
as  follows: 

§668.96    Reinstatement  after  tenntnation. 

(a)(1)  An  institution  whose 
participation  in  a  Title  IV,  HEA  program 
has  been  terminated  may  file  a  request 
for  reinstatement  of  that  participation. 

(2)  A  third-party  servicer  whose 
eligibility  to  contract  with  any 
institution  to  administer  any  aspect  of 
the  institution's  participation  in  a  Title 
IV,  HEA  program  has  been  terminated 
may  file  a  request  for  reinstatement  of 
that  eligibility. 

(b)  An  institution  whose  participation 
has  been  terminated  or  a  third-party 
servicer  whose  eligibility  has  been 
terminated  may  request  reinstatement 
only  after  the  later  of  the  expiration  of — 

(1)  Eighteen  months  from  the  effective 
date  of  the  termination;  or 

(2)  A  debarment  or  suspension  imder 
Executive  Order  12549  or  the  Federal 
Acquisition  Regulations,  48  CFR  part  9, 
subpart  9.4. 

(c)  To  be  reinstated,  an  institution  or 
third-party  servicer  must  submit  its 
request  for  reinstatement  in  writing  to 
the  Secretary  and  must — 

(1)  Demonstrate  to  the  Secretary's 
satisfaction  that  it  has  corrected  the 
violation  or  violations  on  which  its 
termination  was  based,  including 
payment  in  full  to  the  Secretary  or  to 
other  recipients  of  funds  that  the 
institution  or  servicer,  as  applicable,  has 
improperly  received,  withheld, 
disbursed,  or  caused  to  be  disbursed; 

(2)  Meet  all  applicable  requirements 
of  this  part;  and 

(3)  In  the  case  of  an  institution,  enter 
into  a  new  program  participation 
agreement  with  the  Secretary. 

(d)  The  Secretary,  within  60  days  of 
receiving  the  reinstatement  request — 

(1)  Grants  the  request; 

(2)  Denies  the  request;  or 

(3)  Grants  the  request  subject  to  a 
limitation  or  limitations. 

(Authority:  20  U.S.C.  1094;  E.O.  12549  (3 
CFR.  1987  Comp.,  p.  189).  12689  (3  CFR. 
1989  Comp..  p.  235)) 

26.  Section  668.97  is  revised  to  read 
as  follows: 

§668.97    Removal  of  limitation. 

(a)  An  institution  whose  participation 
in  a  Title  IV.  HEA  program  has  been 
limited  may  not  apply  for  removal  of  the 
limitation  before  the  expiration  of  12 
months  from  the  effective  date  of  the 
limitation. 

(b)  A  third-party  servicer  whose 
eligibility  to  contract  with  any 
institution  to  administer  any  aspect  of 
the  institution's  participation  in  a  Title 
rV,  HEA  program  has  been  limited  may 
request  removal  of  the  limitation. 


(c)  The  institution  or  servicer  may  not 
apply  for  removal  of  the  limitation 
before  the  later  of  the  expiration  of — 

(1)  Twelve  months  from  the  effective 
date  of  the  limitation:  or 

(2)  A  debarment  or  suspension  under 
Executive  Order  12549  or  the  Federal 
Acquisition  Regulations,  48  CFR  part  9, 
subpart  9.4. 

(a)  If  the  institution  or  servicer 
requests  removal  of  the  limitation,  the 
request  must  be  in  writing  and  show 
that  the  institution  or  servicer,  as 
applicable,  has  corrected  the  violation 
or  violations  on  which  the  limitation 
was  based. 

(e)  No  later  than  60  days  after  the 
Secretary  receives  the  request,  the 
Secretary  responds  to  the  institution  or 
servicer — 

(1)  Granting  its  request; 

(2)  Denying  its  request;  or 

(3)  Granting  the  request  subject  to 
other  limitation  or  Umitations. 

(f)  If  the  Secretary  denies  the  request 
or  establishes  other  limitations,  the 
JJecretary  grants  the  institution  or 
servicer,  upon  the  institution's  or 
servicer's  request,  an  opportunity  to 
show  cause  why  the  participation  or 
eligibility,  as  applicable,  should  be  fiiUy 
reinstated. 

(g)  The  institution's  or  servicer's 
request  for  an  opportunity  to  show 
cause  does  not  waive— 

(1)  The  institution's  right  to 
participate  in  any  or  all  Title  IV,  HEA 
programs  if  it  comphes  with  the 
continuing  limitation  or  limitations 
pending  the  outcome  of  the  opportunity 
to  show  cause;  and 

(2)  The  servicer's  right  to  contract 
with  any  institution  to  administer  any 
aspect  of  the  institution's  participation 
in  any  Title  IV.  HEA  program,  if  the 
ser/icer  complies  with  the  continuing 
limitation  pending  the  outcome  of  the 
opportunity  to  show  cause. 

(Authority:  20  U.S.C  1094;  EO.  12549  (3 
CFR.  1987  Comp.,  p.  189).  12689  (3  CFR. 
1989  Comp..  p.  235)) 

27.  Section  668.111  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§668.111    Scope  and  purpose. 

(a)  This  subpart  estabUshes  rules 
governing  the  appeal  by  an  institution 
or  third-party  servicer  from  a  final  audit 
determination  or  a  final  program  review 
determination  arising  from  an  audit  or 
program  review  of  the  institution's 
participation  in  any  Title  IV,  HEA 
program  or  of  the  servicer's 
administration  of  any  asp>ect  of  an 
Institution's  participation  in  any  Title 
IV.  HEA  program. 

(b)  This  swpart  applies  to  any 
participating  institution  or  third-party 


servicer  that  appeals  a  final  audit 

determination  or  final  program  review 

determination. 

•        •        •        •        • 

28.  Section  668.112  is  revised  to  read 
as  follows: 

§668.112    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  Final  audit  determination  means 
the  written  notice  of  a  determination 
issued  by  a  designated  department 
official  based  on  an  audit  of — 

(1)  An  institution's  participation  in 
any  or  all  of  the  Title  IV.  HEA  programs; 
or 

(2)  A  third-party  servicer's 
administration  of  any  aspect  of  an 
institution's  participation  in  any  or  all 
of  the  Title  IV,  HEA  programs. 

(b)  Final  program  review 
determination  means  the  written  notice 
of  a  determination  issued  by  a 
designated  department  official  and 
resulting  from  a  program  compliance 
review  of — 

(1)  An  institution's  participation  in 
any  or  all  of  the  Title  IV,  HEA  programs; 
or 

(2)  A  third-party  servicer's 
administration  of  any  aspect  of  an 
institution's  participation  in  any  Title 
IV,  HEA  program. 

(Authority:  20  U.S.C  1094) 

29.  Section  668.113  is  revised  to  read 
as  follows: 

§668.113    Request  for  review. 

(aj  An  institution  or  third-party 
servicer  seeking  the  Secretary's  review 
of  a  final  audit  determination  or  a  final 
program  review  determination  shall  file 
a  written  request  for  review  with  the 
designated  aepartment  official. 

(b)  The  institution  or  servicer  shall 
file  its  request  for  review  and  any 
records  or  materials  admissible  under 
the  terms  of  §  668.116  (e)  and  (f).  no 
later  than  45  days  from  the  date  that  the 
institution  or  servicer  receives  the  final 
audit  determination  or  final  program 
review  determination. 

(c)  The  institution  or  ser\icer  shall 
attach  to  the  request  for  review  a  copy 
of  the  final  audit  determination  or  fhuJ 
program  review  determination,  and 
shall— 

(1)  Identify  the  issues  and  facts  in 
dispute;  ana 

(2)  State  the  institution's  or  servicer's 
position,  as  applicable,  together  with 
the  pertinent  facts  and  reasons 
supporting  that  position. 

(Authority:  20  U.S.C  1094) 

30.  Section  668.114  is  re\'ised  to  read 
as  follows: 


§666.114    NoWicaUonofhaartna. 

(a)  Upon  receipt  of  an  institution's  or 
third-party  servicer's  request  for  review, 
the  dosignated  department  official 
arranges  for  a  hearing  before  a  hearing 
official. 

(b)  Within  30  days  of  the  designated 
department  official's  receipt  of  an 
institution's  or  third-party  servicer's 
request  for  review,  the  hearing  official 
notifies  the  designated  department 
official  and  the  institution  or.  In  the 
case  of  a  third-party  servicer,  the 
servicer  and  each  institution  that 
contracts  with  the  servicer  of  the 
schedule  for  the  submission  of  briefs  by 

-  both  the  designated  department  official 
and.  as  applicable,  the  institution  or 
servicer. 

(c)  The  hearing  official  schedules  the 
submission  of  briefe  and  of 
accompanying  evidence  admissible 
under  the  terms  of  §  668.116  (e)  and  (f) 
to  occur  no  later  than  120  days  from  the 
date  that  the  hearing  official  notifies  the 
institution  or  servicer. 

(Authority:  20  U.S.C  1094) 

31.  Section  668.116  is  amended  by 
revising  paragraphs  (b),  (d),  (e)(1).  (0. 
and  (g)  to  read  as  follows: 

§668.116    Hearing. 

(b)  The  hearing  process  consists  of  the 
submission  of  written  briefs  to  the 
hearing  official  by  the  institution  or 
third-party  servicer,  as  applicable,  and 
by  the  designated  department  official, 
unless  the  hearing  official  determines, 
under  paragraph  (g)  of  this  section,  that 
an  oral  hearing  is  also  necessary. 
•        •        •        •        • 

(d)  An  institution  or  third-party 
servicer  requesting  review  of  the  final 
audit  determination  or  final  program 
review  determination  issued  by  the 
designated  department  official  shall 
have  the  burden  of  proving  the 
following  matters,  as  applicable: 

(1)  That  expenditures  questioned  or 
disallowed  were  proper. 

(2)  That  the  institution  or  servicer 
complied  with  program  requirements. 

(e)(1)  A  party  may  submit  as  evidence 
to  the  hearing  official  only  materials 
within  one  or  more  of  the  following 
categories: 

(i)  Department  of  Education  audit 
reports  and  audit  work  papers  for  audits 
performed  by  the  department's  Office  of 
Inspector  General. 

(ii)  In  the  case  of  an  institution, 
institutional  audit  work  papers,  records, 
and  other  materials,  if  tlra  institution 
provided  those  work  papers,  records,  or 
materials  to  the  department  no  later 
than  the  date  by  which  the  Institution 


was  required  to  file  its  request  for 
review  in  accordance  with  §  668.113. 

(iii)  In  the  case  of  a  third-party 
servicer,  the  servicer's  audit  work, 
papers  and  the  records  and  other 
materials  of  the  servicer  or  any 
institution  that  contracts  with  the 
servicer,  if  the  servicer  provided  those 
work  papers,  records,  or  materials  to  the 
Department  of  Education  no  later  than 
the  date  that  the  servicer  was  required 
to  file  the  request  for  review  under 
§668.113. 

(iv)  Department  of  Education  program 
review  reports  and  work  papers  for 
program  reviews. 

(v)  Institutional  or  servicer  records 
and  other  materials  (including  records 
and  other  materials  of  any  institution 
that  contracts  with  the  servicer) 
provided  to  the  Department  of 
Education  La  response  to  a  program 
review,  if  the  records  or  materijals  were 
provided  to  the  Department  of 
Education  by  the  institution  or  servicer 
no  later  than  the  date  by  which  the 
institution  or  servicer  was  required  to 
file  its  request  for  review  in  accordance 
with  §668.113. 

(vi)  Other  Department  of  Education 
records  and  materials  if  the  records  eind 
materials  were  provided  to  the  hearing 
official  no  later  than  3  days  after  the 
institution's  or  servicer's  filing  of  its 
request  for  review. 
•        •        •        •        • 

(f)  The  hearing  official  accepts  only 
evidence  that  is  both  admissible  and 
timely  under  the  terms  of  paragraph  (e) 
of  this  section,  and  relevant  and 
material  to  the  appeal.  Examples  of 
evidence  that  shall  be  deemeid  irrelevant 
and  immaterial  except  upon  a  clear 
showing  of  probative  value  respecting 
the  matters  described  in  paragraph  (d)  of 
this  section  include — 

(1)  Evidence  relating  to  a  period  of 
time  other  than  the  period  of  time 
covered  by  the  audit  or  program  review; 

(2)  Evidence  relating  to  an  audit  or 
program  review  of  an  institution  or 
third-party  servicer  other  than  the 
institution  or  servicer  bringing  the 
appeal,  or  the  resolution  thereof;  and 

(3)  Evidence  relating  to  the  current 
practice  of  the  institution  or  servicer 
bringing  the  appeal  in  the  program  areas 
at  issue  in  the  appeal. 

(g)(1)  The  hearing  official  may 
schedule  an  oral  argument  if  he  or  she 
determines  that  an  oral  argument  is 
necessary  to  clarify  the  issues  and  the 
positions  of  the  parties  as  presented  in 
the  parties'  written  submissions. 

(2)  In  the  event  that  an  oral  argument 
is  conducted,  the  designated  department 
official  makes  a  transcribed  record  of 
the  proceedings  and  makes  that  record 
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avail  ible  to  the  institution  or  servicer 
and  ( ny  institution  that  contracts  with 
the  s  jrvicer  upon  the  institution's  or 
servi  xt's  request  and  upon  its  payment 
of  a  1  ee  consistent  with  that  prescribed 
imd(  -the  Department  of  Education 
Free  om  of  Information  Act  regulations 
(34  C  FR  Part  5). 


32  Section  668.123  is  revised  to  read 
as  fo  lows: 

§668123    Collection. 

Tc  the  extent  that  the  deciision  of  the 
Seer  !tary  sustains  the  final  audit 
detei  mination  or  program  review 
dete  mination.  subject  to  the  provisions 
of  §(  68.24(c)(3).  the  Department  of 
Edu<  ation  will  take  steps  to  collect  the 
debt  at  issue  or  otherwise  efi^ect  the 
detei  mination  that  was  subject  to  the 
requ  jst  for  review. 

(Autl  ority:  20  U.S.Q  1094) 
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cont  nues 

All  thority:  20  U.S.C  1071  to  1087-2.  unless 
othei  wise  noted. 

3^  .  Section  682.200  is  amended  in 
para  jraph  (b)  by  revising  paragraph  (1) 
and  idding  a  new  paragraph  (5)  in  the 
defii  lition  of  "Lender"  and  adding  a 
new  definition  of  "Third-  party 
serv  cer"  in  alphabetical  order,  and  by 
revii  ing  the  authority  citation  to  read  as 
folic  ws: 


§68i 
(b 


Lt  nder.  (1)  The  term  "eUgible  lender" 
d(  fined  in  section  435(d)  of  the  Act. 
in  paragraphs  (2)  through  (5)  of  this 


IS 

and 
defiliition. 


(i 

whdse 
tern  s 
debir 
Ord;r 
p.  1 J9) 


(i) 
part 
or 
FAH, 


(ii); 


the 


The  authority  citation  for  part  682 
to  read  as  follows: 


.200    Definitions. 


(5  The  term  eligible  lender  does  not 
incliide  any  lender  that — 

Is  debarred  or  suspended,  or  any  of 
principals  or  affiliates  (as  those 
are  defined  in  34  CFR  part  85)  is 
debirred  or  suspended  under  Executive 
(E.O.)  12549  (3  CFR,  1987  Comp.. 
or  the  Federal  Acquisition 
Regtlation  (FAR),  48  CFR  part  9. 
subpart  9.4; 

Is  an  affiliate,  as  defined  in  34  CFR 
85,  of  any  person  who  is  debarred 
spended  under  E.0. 12549  or  the 
.  48  CFR  part  9.  subpart  9.4;  or 
"  Employs  a  person  who  is 
debiured  or  suspended  under  E.G. 
or  the  FAR.  48  CFR  part  9. 
subbart  9.4.  in  a  capacity  that  involves 
idministration  or  receipt  of  FFEL 
funds. 


Pro  ;ram  i 


Third-party  servicer.  Any  State  or 
private,  profit  or  nonprofit  organization 
or  any  individual  that  enters  into  a 
contract  with  a  lender  or  guaranty 
agency  to  administer,  through  either 
manual  or  automated  processing,  any 
aspect  of  the  lender's  or  guaranty 
agency's  FFEL  programs  required  by  any 
statutory  provision  of  or  applicable  to 
title  IV  of  the  HEA.  any  regulatory 
provision  prescribed  under  that 
statutory  authority,  or  any  applicable 
special  arrangement,  agreement,  or 
limitation  that  governs  the  FFEL 
programs,  including,  any  applicable 
function  described  in  the  definition  of 
third-party  servicer  in  34  CFR  part  668; 
originating,  guaranteeing,  monitoring, 
processing,  servicing,  or  collecting 
loans;  claims  submission;  or  billing  for 
interest  benefits  and  special  allowance. 

•  *        •        *        * 

(Authority:  8  U.S.C  1101;  20  U.S.C.  1070  to 
1087-2. 1088-1098. 1141;  E.O.  12549  (3  CFR. 
1987  Comp..  p.  189),  12689  (3  CFR.  1989 
Comp.,  p.  235)) 

35.  Section  682.401  is  amended  by 
adding  a  new  paragraph  (b)(23)  to  read 
as  follows: 

§  682.401    Basic  program  agreemenL 

•  •        •        •       -  • 

(23)  Third-party  servicers.  The 
guaranty  agency  may  not  enter  into  a 
contract  with  a  third-party  servicer  that 
the  Secretary  has  determined  does  not 
meet  the  financial  and  compliance 
standards  under  §682.416.  The  guaranty 
agency  shall  provide  the  Secretary  with 
the  name  and  address  of  any  third-party 
servicer  with  which  the  agency  enters 
into  a  contract  and.  upon  request  by  the 
Secretary,  a  copy  of  that  contract. 
«        •        »        •        • 

36.  Section  682.413  is  amended  by 
revising  paragraphs  (a),  (b).  (c),  and  (d) 
to  read  as  follows: 

§  682.41 3    Remedial  actions. 

(a)(1)  The  Secretary  requires  a  lender 
and  its  third-party  servicer 
administering  any  aspect  of  the  FFEL 
programs  under  a  contract  with  the 
lender  to  repay  interest  benefits  and 
special  allowance  or  other 
compensation  received  on  a  loan 
guaranteed  by  a  guaranty  agency, 
pursuant  to  paragraph  (a)(2)  of  this 
section — 

(i)  For  any  period  beginning  on  the 
date  of  a  failure  by  the  lender  or 
servicer,  vnth  respect  to  the  loan,  to 
comply  with  any  of  the  requirements  set 
forth  in  §682.406(a)(l)-(a)(6),  (a)(9),  and 
(a)(12); 

(ii)  For  any  period  begiiming  on  the 
date  of  a  failure  by  the  lender  or 
servicer,  with  respect  to  the  loan,  to 
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meet  a  condition  of  guarantee  coverage 
established  by  the  guaranty  agency,  to 
the  date,  if  any,  on  which  the  guaranty 
agency  reinstated  the  guarantee 
coverage  pursuant  to  policies  and 
procedures  established  by  the  agency; 

(iii)  For  any  period  in  which  me 
lender  or  servicer,  with  respect  to  the 
loan,  violates  the  requirements  of 
subpart  C  of  this  part;  and 

(iv)  For  any  period  begiiming  on  the 
day  after  the  Secretary's  obligation  to 
pay  special  allowance  on  the  loan 
terminates  under  §  682.302(d). 

(2)  For  piuposes  of  this  section,  a 
lender  and  any  applicable  third-party 
servicer  shall  be  considered  jointly  and 
severally  liable  for  the  repayment  of  any 
interest  benefits  and  special  allowance 
paid  as  a  result  of  a  violation  of 
applicable  requirements  by  the  servicer 
in  administering  the  lender's  FFEL 
programs. 

(3)  For  purposes  of  paragraph  (a)(2)  of 
this  section,  the  relevant  third  party 
servicer  shall  repay  any  outstanding 
habihties  under  paragraph  (a)(2)  of  this 
section  only  if — 

(i)  The  lender  has  not  repaid  in  full 
the  amount  of  the  liability  within  30 
days;  or 

fii)  The  lender  has  not  made  other 
satisfactory  arrangements  to  pay  the 
amoimt  of  the  liabiUty. 

(b)  The  Secretary  requires  a  guaranty 
agency  fo  repay  reinsurance  payments 
received  on  a  loan  if  the  lender,  third- 
party  servicer,  if  applicable,  or  the 
agency  failed  to  meet  the  requirements 
of  §  682.406(a). 

(c)(1)  In  addition  to  requiring 
repajmient  of  reinsurance  payments 
pursuant  to  paragraph  (b)  of  this  section, 
the  Secretary  may  take  one  or  more  of 
the  following  remedial  actions  against  a 
guaranty  agency  or  third-party  servicer 
administering  any  aspect  of  the  FFEL 
programs  under  a  contract  with  the 
guaranty  agency,  that  makes  an 
incomplete  or  incorrect  statement  in 
connection  with  any  agreement  entered 
into  imder  this  part  or  violates  any 
applicable  Federal  requirement: 

(i)  Require  the  agency  to  return 
payments  made  by  the  Secretary  to  the 
agency. 

(ii)  Withhold  payments  to  the  agency. 

(iii)  Limit  the  terms  and  conditions  of 
the  agency's  continued  participation  in 
the  FTEL  programs. 

(iv)  Suspend  or  terminate  agreements 
with  the  agency. 

(v)  Impose  a  fine  on  the  agency  or 
servicer.  For  purposes  of  assessing  a 
fine,  repeated  mechanical  systemic 
unintentional  errors  shall  be  counted  as 
one  violation. 

(vi)  Require  repayment  from  the 
agency  and  servicer  pursuant  to 


paragraph  (c)(2)  of  this  section,  of 
interest,  special  allowance,  and 
reinsurance  paid  on  ConsoUdation  loan 
amounts  attributed  to  Consolidation 
loans  that  violate  §  682.206(f)(1). 

•  (vii)  Require  repayment  from  the 
agency  or  servicer,  punsuant  to 
paragraph  (c)(2)  of  tliis  section,  of  any 
related  payments  that  the  Secretary 
became  obligated  to  make  to  others  as  a 
result  of  an  incomplete  or  incorrect 
statement  or  a  violation  of  an  applicable 
Federal  requirement. 

(2)  For  purposes  of  this  section,  a 
guaranty  agency  and  any  applicable 
third-party  servicer  shall  be  considered 
jointly  and  severally  Uable  for  the 
repayment  of  any  interest  benefits, 
special  allowance,  reinsurance  paid,  or 
other  compensation  on  Consolidation 
loan  amounts  attributed  to 
Consolidation  loans  that  violate 

§  682.206(f)(1)  as  a  resuh  of  a  violation 
by  the  ser\'icer  administering  any  aspect 
of  the  FFEL  programs  under  a  contract 
with  that  guaranty  agency. 

(3)  For  purposes  ot  paragraph  {c)(2)  of 
this  section,  the  relevant  third-party 
servicer  shall  repay  any  outstanding 
liabilities  under  paragraph  (c)(2)  of  this 
section  only  if — 

(i)  The  Secretary  has  determined  that 
the  servicer  is  jointly  and  severally 
liable  for  the  habilities;  and 

(ii)(A)  The  guaranty  agency  has  not 
repaid  in  full  the  amount  of  the  habiUty 
within  30  days;  or 

(B)  The  guaranty  agency  has  not  made 
other  satisfactory  arrangements  to  pay 
the  amount  of  the  habihty. 

(d)(1)  The  Secretary  follows  the 
procedures  described  in  34  CFR  part 
668,  subpart  G,  applicable  to  fine 
proceedings  against  schools,  in 
imposing  a  fine  against  a  lender, 
guaranty  agency,  or  third-party  servicer. 
References  to  "the  institution"  in  those 
regulations  shall  be  understood  to  mean 
the  lender,  guaranty  agency,  or  third- 
party  servicer,  as  applicable,  for  this 
purpose. 

(2)  The  Secretary  also  follows  the 
provisions  of  section  432(g)  of  the  Act 
in  imposing  a  fine  against  a  guaranty 
agency  or  lender. 

•  •        •        •        • 

37.  Section  682.414  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

$682.41 4    Raeords,  rsports,  and  Inspectlofl 
raquirements  for  guaranty  agency 
programs. 

(a)  Records.  (l)(i)  The  guaranty  agency 
shall  maintain  current,  complete,  and 
accurate  records  of  each  loan  that  it 
holds,  including,  but  not  limited  to,  the 
records  described  in  paragraph  (a)(l)(ii) 
of  this  section.  The  records  must  be 


maintained  in  a  system  that  allows 
ready  identification  of  each  loan's 
current  status,  updated  at  least  once 
every  10  business  days.  Any  reference  to 
a  guaranty  agency  under  this  section 
includes  a  third-party  servicer  that 
administers  any  aspect  of  the  FFEL 
programs  under  a  contract  with  the 
guaranty  agency,  if  apphcable. 
•        •        •       •       • 

38.  A  new  §682.416  is  added  to 
subpart  D  to  read  as  follows: 

§682.416    Requirsmants  tor  third-party 
sarvicars  and  landars  contracting  with 
third-party  sarvicars. 

(a)  Standards  for  administrative 
capability.  A  third-party  servicer  is 
considered  administratively  responsible 
ifit— 

(1)  Provides  the  services  and 
administrative  resources  necessary  to 
fulfill  its  contract  with  a  lender  or 
guaranty  agency,  and  conducts  all  of  its 
contractual  obligations  that  apply  to  the 
FFEL  program  in  accordance  with  FFEL 
proBam  regulations; 

(2)  Has  business  systems  that  are 
capable  of  meeting  the  requirements  of 
part  B  of  Title  IV  of  the  Act  and  with 
the  FFEL  program  regulations;  and 

(3)  Has  adequate  personnel  who  are 
knowledgeable  about  the  FFEL 
programs. 

(b)  Standards  of  financial 
responsibility.  The  Secretary  applies  the 
provisions  of  34  CFR  668.13(c).  (d).  (g), 
and  (h)  to  determine  that  a  thiid-party 
servicer  is  financially  responsible  under 
this  part.  References  to  "the  institution" 
in  those  provisions  shall  be  understood 
to  mean  the  third-party  servicer,  for  this 
purpose. 

(cO  Special  review  of  third-party 
servicer.  (1)  The  Secretary  may  review  a 
third-party  servicer  to  determine  that  it 
meets  the  administrative  capability  and 
financial  responsibility  standards  in  this 
section. 

(2)  In  response  to  a  request  from  the 
Secretary,  die  servicer  shall  provide 
evidence  to  demonstrate  that  it  meets 
the  administrative  capabiUty  and 
financial  responsibiUty  standards  in  this 
section. 

(3)  The  servicer  may  also  provide 
evidence  of  why  administrative  action  is 
imwarranted  if  it  is  unable  to 
demonstrate-that  it  meets  the  standards 
of  this  section. 

(4)  Based  on  the  review  of  the 
materials  provided  by  the  servicer,  the 
Secretary  determines  if  the  servicer 
meets  the  standards  in  this  part.  If  the 
servicer  does  not,  the  Secretary  may 
initiate  an  administrative  proceeding 
under  subpart  G. 

(d)  Past  performance  of  third-party 
servicer  or  persons  affiliated  with 
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servicer.  Notwithstanding  paragraph  (b) 
of  this  section,  a  third-party  servicer  is 
not  financially  responsible  if — 

(1)  (i)  The  servicer;  its  owner,  majority 
shareholder,  or  chief  executive  officer; 
any  person  employed  by  the  servicer  in 
a  capacity  that  involves  the 
administration  of  a  Title  IV,  HEA 
program  or  the  receipt  of  Title  IV,  HEA 
program  funds:  any  person,  entity,  or 
officer  or  employee  of  an  entity  with 
which  the  servicer  contracts  in  a 
capacity  that  involves  the 
administration  of  a  Title  IV.  HEA 
program  or  the  receipt  of  Title  IV,  HEA 
program  funds  has  been  convicted  of,  or 
has  pled  nolo  contendere  or  guilty  to,  a 
crime  involving  the  acquisition,  use,  or 
expenditure  of  Federal,  State,  or  local 
government  funds,  or  has  been 
administratively  or  judicially 
determined  to  have  committed  fi'aud  or 
any  other  material  violation  of  law 
involving  such  funds,  unless — 

(A)  The  funds  that  were  fraudulently 
obtained,  or  criminally  acquired,  used, 
or  expended  have  been  repaid  to  the 
United  States,  and  any  related  financial 
penalty  has  been  paid; 

(B)  The  persons  who  were  convicted 
of.  or  pled  nolo  contendere  or  guilty  to.  ~ 
a  crime  involving  the  acquisition,  use, 
or  expenditure  of  the  funds  are  no 
longer  incarcerated  for  that  crime;  and 

(C)  At  least  five  years  have  elapsed 
from  the  date  of  the  conviction,  jioyo 
contendere  plea,  guilty  plea,  or 
administrative  or  iudicial 
determination;  or 

(ii)  The  servicer,  or  any  principal  or 
affiUate  of  the  servicer  (as  those  terms 
are  defined  in  34  CFR  part  85],  is — 

(A)  Debarred  or  suspended  under 
Executive  Order  (E.O.)  12549  or  the 
Federal  Acquisition  Regulations  (FAR), 
48  CFR  part  9,  subpart  9.4;  or 

(B)  F.ngnging  in  any  activity  that  is  a 
cause  under  34  CFR  85.305  or  85.405  for 
debarment  or  suspension  under  E.O. 
12549  or  the  FAR.  48  CFR  part  9. 
subpart  9.4;  and 

(2)  Upon  learning  of  a  conviction, 
plea,  or  administrative  or  judicial 
determination  described  in  paragraph 
(d)(1)  of  this  section,  the  servicer  does 
not  promptly  remove  the  person, 
agency,  or  organization  from  any 
involvement  in  the  administration  of  the 
servicer's  participation  in  Title  IV,  HEA 
programs,  including,  as  applicable,  the 
removal  or  elimination  of  any 
substantial  control,  as  determined  under 
34  CFR  668.13,  over  the  servicer. 

(e)  Independent  audits.  (1)  A  third- 
party  servicer  "shall  arrange  for  an 
independent  audit  of  its  administration 
of  the  FFEL  program  loan  portfolio 
unless — 


(i) '  he  servicer  contracts  with  only 
one  1<  nder  or  guaranty  agency;  and 

(ii)  rhe  audit  of  that  lender's  or 
guara  ity  agency's  FFEL  programs 
involi  es  every  aspect  of  the  servicer's 
admii  istration  of  those  FFEL  programs? 

(2)  'he  audit  must — 

(i)  1  xamine  the  servicer'^  compUance 
with  1  le  Act  and  applicable  regulations; 

(ii)  Examine  the  servicer's  financial 
mana  ;ement  of  its  FFEL  program 
activi  ies; 

(iii  Be  conducted  in  accordance  with 
the  st  indards  for  audits  issued  by  the 
Unite  i  States  General  Accounting 
Offic<  's  (GAO's)  Standards  for  Audit  of 
Govei  nmental  Organizations,  Programs, 
Activ  ties,  and  Functions.  Procedures 
for  au  dits  are  contained  in  an  audit 
guide  developed  by  and  available  from 
the  O  fice  of  Inspector  General  of  the 
Depaj  tment  of  Education;  and 

(iv]  Except  for  the  initial  audit,  be 
condi  icted  at  least  annually  and  be 
subm  tted  to  the  Secretary  within  six 
mont  IS  of  the  end  of  the  audit  period. 
The  i  litial  audit  must  be  an  annual 
audit  of  the  servicer's  first  full  fiscal 
year  I  eginning  after  July  1, 1994,  and 
inclui  le  any  period  from  the  beginning 
of  the  first  full  fiscal  year.  The  audit 
repor  must  be  submitted  to  the 
Secra  lary  within  six  months  of  the  end 
of  tha  audit  period.  Each  subsequent 
audit  must  cover  the  servicer's  activities 
for  tb  i  one-year  period  beginning  no 
later '  han  the  end  of  the  period  covered 
by  thi » preceding  audit. 

(3)  ^lotwithstanding  paragraph 
(e)(2)  iv)  of  this  section  the  servicer 
shall  lave  an  audit  performed  at  least 
once  >very  two  years  if — 

(i) '  'he  servicer  administers  less  than 
$1.00  D,000  under  the  Title  IV,  HEA 
progi  uns  for  the  period  covered  by  the 
audit  or 

(ii)  The  servicer  had  no  material 
exce]  tions  identified  in  its  most 
recec  Lly  submitted  audit  report  and  that 
repoi :  was  submitted  in  a  timely 
fashii  in. 

(4)  The  servicer  is  not  required  to 
have  an  audit  performed  for  any  year  in 
whic  1  the  servicer  administera  less  than 
$250  000  of  the  principal  value  of  the 
loans  under  the  Title  IV,  HEA  programs. 

(5)  Notwithstanding  paragraphs  (e)(3) 
and  ( I)  of  this  section,  the  Secretary 
may,  as  the  Secretary  deems  necessary, 
requ(  st  any  third-party  servicer  to  have 
an  ai  dit  performed  on  an  annual  basis. 

(6)  Wim  regard  to  a  third-party 
servi  :er  that  is  a  governmental  entity, 
the  a  idit  required  by  this  paragraph 
must  be  conducted  in  accordance  with 
31  U  S.C.  7502  and  34  CFR  part  80, 
appe  idix  G. 

(7)  With  regard  to  a  third-party 
servi  :er  that  is  a  nonprofit  organization. 


the  audit  required  by  this  paragraph 
must  be  conducted  in  accordance  with 
Office  of  Management  and  Budget 
(OMB)  Circular  A-133.  "Audit  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions,"  as 
incorporated  in  34  CFR  74.61(h)(3). 

(f)  Contract  responsibilities.  A  lender 
that  participates  in  the  FFEL  programs 
may  not  enter  into  a  contract  with  a 
third-party  servicer  that  the  Secretary 
has  determined  does  not  meet  the 
requirements  of  this  section.  The  lender 
must  provide  the  Secretary  with  the 
name  and  address  of  any  third-party 
servicer  with  which  the  lender  enters 
into  a  contract  and,  upon  request  by  the 
Secretary,  a  copy  of  that  contract.  A 
third-party  servicer  that  is  under 
contract  with  a  lender  to  perform  any 
activity  for  which  the  records  in 
§  682.414(a)(3)(ii)  are  relevant  to 
perform  the  services  for  which  the 
servicer  has  contracted  shall  maintain 
ciirrent,  complete,  and  accurate  records 
pertaining  to  each  loan  that  the  servicer 
is  under  contract  to  administer  on 
behalf  of  the  lender.  The  records  must 
be  maintained  in  a  system  that  allows 
ready  identification  of  each  loan's 
current  status. 

(Authority:  20  U.S.C  1078, 107a-l.  1078-2. 
1078-3. 1082;  E.O.  12549  (3  CFR.  1987 
Comp..  p.  189).  12689  (3  CFR.  1989  Comp.. 
p.  235)) 

39.  The  title  of  subpart  G  is  revised  to 
read  as  follows:  Subpart  G — Limitation. 
Suspension,  or  Termination  of  Lender 
or  Third-party  Servicer  Eligibility  and 
Disqualification  of  Lenders  and  Schools 

40.  Section  682.700  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

§  682.700    Purpose  and  scope. 

(a)  This  subpart  governs  the 
hmitation,  suspension,  or  termination 
by  the  Secretary  of  the  eUgibility  of  an 
otherwise  eligible  lender  to  participate 
in  the  FFEL  programs  or  the  eligibility 
of  a  third-party  servicer  to  enter  into  a 
contract  with  an  eUgible  lender  to 
administer  any  aspect  of  the  lender's 
FFEL  programs.  The  regulations  in  this 
subpart  apply  to  a  lender  or  third-party 
servicer  that  violates  any  statutory 
provision  governing  the  FFEL  programs 
or  any  regulations,  special 
arrangements,  agreements,  or  limitations 
prescribed  under  those  programs.  These 
regulations  apply  to  lenders  that 
participate  only  in  a  guaranty  agency 
program,  lenders  that  participate  in  the 
FFEL  programs,  and  third-party 
servicers  that  administer  aspects  of  a 
lender's  FFEL  program  portfolio.  These 
regulations  also  govern  the  Secretary's 
disqualification  of  a  lender  or  school 
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from  participation  in  the  FFEL  programs 
under  section  432  (h)(2)  and  (h)(3)  of  the 
Act. 

(b)*  •  * 

(1)  (i)  To  a  determination  that  an 
organization  fails  to  meet  the  definition 
of  "ehgible  lender"  in  section  435(d)(1) 
of  the  Act  or  the  definition  of  "lender" 
in  §  682.200,  for  any  reason  other  than 
a  violation  of  the  prohibitions  in  section 
435(d)(5)  of  the  Act;  or 

(ii)  To  a  determination  that  an 
organization  fails  to  meet  the  standards 
in  §682.416; 

•  •        •        •        • 

41.  Section  682.701  is  amended  by 
revising  the  definitions  of  "Limitation", 
"Suspension",  and  "Termination"  to 
read  as  follows: 

S  682.701    Definitions  of  tsnns  used  In  thia 
subpart 

•  •        •        •        • 

Limitation:  The  continuation  of  a 
lender's  or  third-party  servicer's 
eligibility  subject  to  comphance  with 
special  conditions  estabUshed  by 
agreement  with  the  Secretary  or  a 
guaranty  agency,  as  appficable.  or 
imposed  as  the  result  of  a  hmitation  or 
termination  proceeding. 

Suspension:  The  removal  of  a  lender's 
eligibility,  or  a  third-party  servicer's 
eUgibihty  to  contract  with  a  lender  or 
guaranty  agency,  for  a  specified  period 
of  time  or  until  the  lender  or  servicer 
fulfills  certain  requirements. 

Termination:  (1)  The  removal  of  a 
lender's  efigibiUty  for  an  indefinite 
period  of  time — 

(i)  By  a  guaranty  agency;  or 

(ii)  By  the  Secretary,  based  on  an 
action  taken  by  the  Secretary,  or  a 
designated  Departmental  official  under 
§682.706;  or 

(2)  The  removal  of  a  third-party 
servicer's  ehgibihty  to  contract  with  a 
lender  or  guaranty  agency  for  an 
indefinite  period  of  time  by  the 
Secretary  based  on  an  action  taken  by 
the  Secretary,  or  a  designated 
Departmental  official  under  §682.706. 
(Authority:  20  U.S.C  1080. 1082. 1085. 1094) 

42.  Section  682.702  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d);  adding  a  new  paragraph  (c);  and 
removing  "(c)"  in  paragraph  (a)  and 
adding,  in  its  place  "(d)"  to  read  as 
follows: 

f  682.702    Efftet  on  participation. 

(c)  A  hmitation  imposes  on  a  third- 
partv  servicer — 

(1 J  A  limit  on  the  number  of  loans  or 
accounts  or  total  amount  of  loans  that 
the  servicer  may  service; 

(2)  A  limit  on  the  number  of  loans  or 
accounts  or  total  amount  of  loans  that 


the  servicer  is  administering  under  its 
contract  with  a  lender  or  guaranty 
agency;  or 

(3)  Other  reasonable  requirements  or 
conditions,  including  those  described  in 
§682.709. 

43.  Section  682.703  is  amended  by 
revising  paragraph  (a)  and  paragraph  (b) 
introductory  text  to  read  as  follows: 

§682.703    Informal  compllanca  procedura. 

(a)  The  Secretary  may  use  the 
informal  comphance  procedure  in 
paragraph  (b)  of  this  section  if  the 
Secretary  receives  a  complaint  or  other 
rehable  information  indicating  that  a 
lender  or  third-party  servicer  may  be  in 
violation  of  apphcable  laws,  regulations, 
special  arrangements,  agreements,  or 
limitations. 

(b)  Under  the  informal  comphance 
procedure,  the  Secretary  gives  the 
lender  or  servicer  a  reasonable 
opportunity  to^ 

•  •        •        •        • 

44.  Section  682.704  is  amended  by 
revising  paragraphs  (a)(1).  (b).  (c).  and 
(d)(2)(ii)  to  read  as  follows: 

f  682.704    Emargancy  action, 
(a)        •  •  • 

(1)  Receives  rehable  information  that 
the  lender  or  a  third-party  servicer  with 
which  the  lender  contracts  is  in 
violation  of  applicable  laws,  regulations, 
special  arrangements,  agreements,  or 
limitations  pertaining  to  the  lender's 
portfoho  of  loans; 

•  •        •        •        • 

(b)  The  Secretary  begins  an  emergency 
action  by  notifying  the  lender  or  third- 
party  servicer,  by  certified  mail,  return 
receipt  requested,  of  the  action  and  the 
basis  for  the  action. 

(c)  The  action  becomes  effective  on 

tne  date  the  notice  is  mailed  to  the 

lender  or  third-party  servicer. 

(d)*  *  • 
(2)-  •  . 

(ii)  Upon  the  written  request  of  the 
lender  or  third-party  servicer,  the 
Secretary  may  provide  the  lender  or 
servicer  with  an  opportunity  to 
demonstrate  that  the  emergency  action 
is  imwarranted. 

(Authurity:  20  U.S.C  1080. 1082. 1085. 1094) 

45.  Section  682.705  is  revised  to  read 
as  follows: 

S  682.705    Suspension  proceedings. 

(a)  Scope.  (1)  A  suspension  by  the 
Secretary  lempves  a  lender's  ehgibihty 
under  the  FFEL  programs  or  a  third- 
party  servicer's  abihty  to  enter  into 
contracts  with  ehgible  lendera,  and  the 
Secretary  does  not  guarantee  or  reinsure 
a  new  loan  made  by  the  lender  or  new 


loan  serviced  by  the  servicer  during  a 
period  not  to  exceed  60  days  from  the 
date  the  suspension  becomes  effective, 
unless — 

(i)  The  lender  or  servicer  and  the 
Secretary  agree  to  an  extension  of  the 
suspension  period,  if  the  lender  or 
third-party  servicer  has  not  requested  a 
bearing;  or 

(ii)  'The  Secretary  begins  a  limitation 
or  a  termination  proceeding. 

(2)  If  the  Secretary  begins  a  limitatidh 
or  a  termination  proceeding  before  the 
suspension  pericxl  ends,  the  Secretary 
may  extend  the  suspension  period  until 
the  completion  of  that  proceeding, 
including  any  appeal  to  the  Secretary. 

(b)  Notice.  (1)  •fhe  Secretary,  or  a 
designated  Departmental  official,  begins 
a  suspension  proceeding  by  sending  the 
lender  or  servicer  a  notice  by  certified 
mail  with  return  receipt  requested. 

(2)  The  notice— 

(i)  Informs  the  lender  or  servicer  of 
the  Secretary's  intent  to  suspend  the 
lender's  or  servicer's  ehgibihty  for  a 
period  not  to  exceed  60  days; 

(ii)  Describes  the  consequences  of  a 
suspension; 

(iii)  Identifies  the  alleged  violations 
on  which  the  proposed  suspension  is 
based; 

(iv)  States  the  proposed  date  the 
suspension  becomes  effective,  which  is 
at  least  20  days  after  the  date  of  mailing 
of  the  notice; 

(v)  Informs  the  lender  or  servicer  that 
the  suspension  will  not  take  effect  on 
the  proposed  date,  except  as  provided  in 
paragraph  (c)(8)  of  this  section,  if  the 
Secretary  receives  at  least  five  days 
prior  to  that  date  a  request  for  an  oral 
hearing  or  written  material  showing 
why  the  suspension  should  not  take 
efiiect;  and 

(vi)  Asks  the  lender  or  servicer  to 
correct  voluntarily  any  alleged 
violations. 

(c)  Hearing.  (1)  If  the  lender  or 
servicer  does  not  request  an  oral  hearing 
but  submits  written  material,  the 
Secretary,  or  a  designated  Departmental 
official,  considers  the  material  and — 

(i)  Dismisses  the  proposed 
suspension;  or 

(ii)  Determines  that  the  proposed 
suspension  should  be  implemented  and 
notifies  the  lender  or  servicer  of  the 
effective  date  of  the  suspension. 

(2)  If  the  lender  or  servicer  requests  an 
oral  hearing  within  the  time  specified  in 
paragraph  (b)(2)(v)  of  this  section,  the 
Secretary  schedules  the  date  and  place 
of  the  hearing.  The  date  is  at  least  1 5 
days  after  receipt  of  the  request  from  the 
lender  or  servicer.  No  proposed 
suspension  takes  e£fect  iintil  a  hearine  is 
held. 

(3)  The  oral  hearing  is  conducted  by 
a  presiding  officer  who— 
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(i)  Ensures  that  a  written  record  of  the 
heari^  is  made; 

(ii)  Considers  relevant  written 
material  presented  before  the  hearing 
and  other  relevant  evidence  presented 
during  the  hearing;  and 

(iii)  Issues  a  decision  based  on 
findings  of  bet  and  conclusions  of  law 
that  may  suspend  the  lender's  or 
servicer's  eligibility  only  if  the  presiding 
officer  is  persuaded  that  the  suspension 
is  warranted  by  the  evidence. 

(4)  The  formal  rules  of  evidence  do 
not  apply,  and  no  discovery,  as 
provided  in  the  Federal  Rules  of  Civil 
Procedure  (28  U.S.C  Appendix),  is 
required. 

(5)  The  presiding  officer  shdl  base 
findings  (A  fact  only  on  evidence 
considered  at  or  before  the  hearing  and 
matters  given  official  notice. 

(6)  The  initial  decision  of  the 
presiding  officer  is  mailed  to  the  lender 
or  servicer. 

(7)  The  Secretary  automatically 
reviews  the  initial  decision  of  the 
presiding  officer.  The  Secretary  notifies 
the  lender  w  servicer  of  the  Secretary's 
decision  by  mail. 

(8)  A  suspension  takes  effect  on  either 
a  date  that  is  at  least  20  days  after  the 
date  the  notice  of  a  decision  imposing 
the  suspension  is  mailed  to  the  lender 
or  servicer,  or  on  the  proposed  effiective 
date  stated  in  the  notice  sent  under 
paragraph  (b)  of  this  section,  whichever 
is  later. 

(Authority:  20  U.S.C  1080. 1082. 1085. 1094) 

46.  Section  682.706  is  revised  to  read 
as  follows: 

1682.706    UmRatkHi  or  termination 

(a)  Notice.  (1)  The  Secretary,  or  <t 
designated  Departmental  official,  begins 
a  limitation  or  termination  proceeding, 
whether  a  suspension  proceeding  has 
begun,  by  sending  tbe  lender  or  third- 
party  servicer  a  notice  by  certified  mail 
with  return  receipt  requested. 

(2)  The  notice— 

(i)  Informs  the  lender  or  servicer  of 
the  Secretary's  intent  to  limit  or 
terminate  the  lender's  or  servicer's 
eligibility; 

[u]  Describes  the  consequences  of  a 
limitation  or  termination: 

(iii)  Identifies  the  alleged  violations 
on  which  the  proposed  limitation  or 
termination  is  based; 

(iv)  States  the  limits  which  may  be 
imposed,  in  the  case  of  a  limitation 
proceeding; 

(v)  States  the  proposed  date  the 
limitation  or  termination  becomes 
effective,  which  is  at  least  20  days  after 
the  date  of  mailing  of  the  notice; 

(vi)  Informs  the  lender  or  servicer  that 
the  limitation  or  termination  will  not 


take  effect  on  the  proposed  date  if  the 
Seci  ;tary  receives,  at  least  five  days 
prio  to  that  date,  a  request  for  an  oral 
heai  ng  or  written  material  showing 
why  the  limitation  or  termination 
shoi  Id  not  take  effect; 

(v  i)  Asks  the  lender  or  servicer  to 
corr  !ct  voluntarily  any  alleged 
viol)  tions;  and 

(v  ii)  Notifies  the  lender  or  servicer 
that  the  Secretary  may  collect  any 
ama  int  owed  by  means  of  offset  against 
ama  mis  owed  to  the  lender  by  the 
Dep  trtment  and  other  Federal  agencies. 

Oi  Hearing.  (1)  If  the  lender  or 
serv  cer  does  not  request  an  oral  hearing 
but  I  ubmits  written  material,  the 
Sea  etary,  or  a  designated  Departmental 
offi(  ial,  considers  the  material  and — 

(i  Dismisses  the  proposed  limitation 
or  t(  rminatioh;  or 

(i  )  Notifies  the  lender  or  servicer  of 
the  Qate  the  limitation  or  termination 
becomes  effective. 

(2  If  the  lender  or  servicer  requests  a 
heal  tng  within  the  time  specified  in 
pan  graph  (8)(2)(vi)  of  this  section,  the 
Seci  etary  schedules  the  date  and  place 
of  tl  e  hearing.  The  date  is  at  least  15 
day  after  receipt  of  the  request  bom  the 
len(  er  or  servicer.  No  proposed 
lim  tation  or  termination  takes  effect 
unta  a  hearing  is  held. 

(3 )  The  hearing  is  conducted  by  a 
pr«  iding  officer  who— 

(i  Ensures  that  a  written  record  of  the 
hea  ing  is  made; 

(i )  Considers  relevant  written 
mat  ;rial  presented  before  the  hearing 
and  other  relevant  evidence  presented 
dur  ng  the  hearing:  and 

(i  i)  Issues  an  initial  decision,  based 
on  I  ndings  of  fact  and  conclusions  of 
law  that  may  limit  or  terminate  the 
len(  er's  or  servicer's  eligibility  if  the 
pre  iding  officer  is  persuaded  that  the 
lim  tation  or  termination  is  warranted 
by  t  le  evidence. 

(i )  The  formal  rules  of  evidence  do 
not  apply,  and  no  discovery,  as 
pro  rided  in  the  Federal  Rules  of  Civil 
Pro  »dure,  is  required. 

(! )  The  presiding  officer  shall  base 
fine  ings  of  fiact  only  on  evidence 
pre  ented  at  or  before  the  hearing  and 
mal  ters  given  official  notice. 

((  )  If  a  termination  action  is  brought 
aga  nst  a  lender  or  third-pariy  servicer 
anc  the  presiding  officer  concludes  that 
a  11  oitation  is  more  appropriate,  the 
pre  liding  officer  may  issue  a  decision 
imi  osing  one  or  more  limitations  on  a 
leni  ler  or  third-party  servicer  rather  than 
ten  unating  the  lender's  or  servicer's 
eli(  bility. 

(  )  The  initial  decision  of  the 
pre  liding  officer  is  mailed  to  the  lender 
or  i  Brvicer. 


(8)  Any  time  schedule  specified  in 
this  section  may  be  shortened  with  the 
approval  of  the  presiding  officer  and  the 
consent  of  the  lender  or  servicer  and  the 
Secretary  or  designated  Departmental 
official. 

(9)  The  presiding  officer's  initial 
decision  automatically  becomes  the 
Secretary's  final  decision  20  days  after 
it  is  issued  and  received  by  both  parties 
imless  the  lender,  servicer,  or 
designated  Departmental  official 
appeals  the  decision  to  the  Secretary 
within  this  period. 

(c)  Notwithstanding  the  other 
provisions  of  this  section,  if  a  lender  or 
a  lender's  ov^rner  or  officer  or  third-party 
servicer  or  servicer's  owner  or  officer, 
respectively,  is  convicted  of  or  pled 
nolo  contendere  or  guilty  to  a  crime 
involving  the  unlawful  acquisition,  use. 
or  expenditure  of  FFEL  program  funds, 
that  conviction  or  guilty  plea  is  grounds 
for  terminating  the  lender's  or  servicer's 
eligibility,  respectively,  to  participate  in 
the  FFEL  programs. 

(Authority:  20  U.S.C.  1080, 1082. 1085. 1094) 

47.  Section  682.707  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (d)  to  read  as  follows: 

§682.707    Appeals  In  a  limitation  or 
tannination  proceeding. 

(a)  If  the  lender,  third-party  servicer, 
or  designated  Departmental  official 
appeals  the  initial  decision  of  the 
presiding  officer  in  accordance  with 
§  682.706(b)(9)— 


(d)  If  the  presiding  officer's  initial 
decision  would  limit  or  terminate  the 
lender's  or  servicer's  eligibility,  it  does 
not  take  effiect  pending  the  appeal 
imless  the  Secretary  determines  that  a 
stay  of  the  date  it  becomes  effective 
would  seriously  and  adversely  affect  the 
FFEL  programs  at  student  or  parent 
borrowers. 

(Authority:  20  U.S.C.  1080. 1082. 1085. 1094) 

48.  Section  682.708  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$682,706   Evtdenca  of  mamng  and  receipt 
datea. 


(b)  If  a  lender  or  third-party  servicer 
refuses  to  accept  a  notice  mailed  under 
this  subpart,  the  Secretary  considers  the 
notice  as  being  received  on  the  date  that 
the  lender  or  servicer  refuses  to  accept 
the  notice. 

(Authority:  20  U.SXI  1080. 1082. 1085. 1094) 

49.  Section  682.709  is  revised  to  read 
as  follows: 
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§  682.709    Reimbursements,  refunds,  and 
offsets. 

(a)  As  part  of  a  limitation  or 
termination  proceeding,  the  Secretary, 
or  a  designated  Departmental  official, 
may  require  a  lender  or  third-party 
servicer  to  take  reasonable  corrective 
action  to  remedy  a  violation  of 
applicable  laws,  regulations,  special 
arrangements,  agreements,  or 
limitations. 

(b)  The  corrective  action  may  include 
payment  to  the  Secretary  or  recipients 
designated  by  the  Secretary  of  any 
funds,  and  any  interest  thereon,  that  the 
lender,  or,  in  the  case  of  a  third-party 
servicer,  the  servicer  or  the  lender  that 
has  a  contract  with  a  third-party 
servicer,  improperly  received,  withheld, 
disbursed,  or  caused  to  be  disbursed.  A 
third-party  servicer  may  be  held  liable 
up  to  the  amounts  specified  in 

§  682.413(a)(2). 

(c)  If  a  final  decision  requires  a 
lender,  a  lender  that  has  a  contract  with 
a  third-party  servicer,  or  a  third-party 
servicer  to  reimburse  or  make  any 
payment  to  the  Secretary,  the  Secretary 
may,  without  further  notice  or 
opportunity  for  a  hearing,  proceed  to 
offset  or  arrange  for  another  Federal 
agency  to  offset  the  amoimt  due  against 
any  interest  benefits,  special  allowance, 
or  other  payments  due  to  the  lender,  the 
lender  that  has  a  contract  with  the  third- 
party  servicer,  or  the  third-party 
servicer.  A  third-party  servicer  may  be 


held  liable  up  to  the  amounts  specified 
in  §  682.413(a)(2). 

(Authority:  20  U.S.C.  1080. 1082.  1094) 

50.  Section  682.710  is  amended  by 
revising  paragraphs  (a),  (b).  and  (d)  to 
read  as  follows: 

§682.710    Removal  of  limitation. 

(a)  A  lender  or  third-party  servicer 
may  request  removal  of  a  limitation 
imposed  by  the  Secretary  in  accordance 
with  the  regulations  in  this  subpart  at 
any  time  more  than  12  months  after  the 
date  the  limitation  becomes  effective. 

(b)  Th6  request  must  be  in  writing  and 
must  show  that  the  lender  or  servicer 
has  corrected  any  violations  on  which 
the  limitation  was  based. 

•        •        •        •        • 

(d)(1)  If  the  Secretary  denies  the 
request  or  establishes  other  limitations, 
the  lender  or  servicer,  upon  request,  is 
given  an  opportimity  to  show  why  all 
limitations  should  be  removed. 

(2)  A  lender  or  third-party  servicer 
may  t  ontinue  to  participate  in  the  FFEL 
programs,  subject  to  any  limitation 
imposed  by  the  Secretary  under 
paragraph  (c)(3)  of  this  section,  pending 
a  decision  by  the  Secretary  on  a  request 
imder  paragraph  (d)(1)  of  this  section. 
(Authority:  20  U.S.C.  1080. 1082. 1085. 1094) 

51.  Section  682.711  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(2),  (e), 
and  the  authority  citation  following  the 
section  to  read  as  follows: 


§682.711    Reinstatement  aflar  tarminaUon. 

(a)  A  lender  or  third-party  servicer 
whose  eligibility  has  been  terminated  by 
the  Secretary  in  accordance  with  the 
regulations  in  this  subpart  may  request 
reinstatement  of  its  eligibility  at  any 
time  more  than  18  months  after  the  date 
the  termination  becomes  effective. 

(b)»  •  • 

(1)  The  lender  or  servicer  has 
corrected  any  violations  on  which  the 
termination  was  based;  and 

(2)  The  lender  or  servicer  meets  all 
requirements  for  eUgibility. 

•        *        •        •        • 

(e)(1)  If  the  Secretary  denies  the 
lender's  or  servicer's  request  or  allows 
reinstatement  subject  to  limitations,  the 
lender  or  servicer,  upon  request,  is 
given  an  opportimity  to  show  why  its 
eligibility  should  be  reinstated  and  all 
limitations  removed. 

(2)  A  lender  or  third-party  servicer 
wbose  eUgibility  to  participate  in  the 
FFEL  programs  is  reinstated  subject  to 
limitations  imposed  by  the  Secretary 
pursuant  to  paragraph  (d)(3)  of  this 
section,  may  participate  in  those 
programs,  subject  to  those  limitations, 
pending  a  decision  by  the  Secretary  on 
a  request  under  paragraph  (e)(1)  of  this 
section. 

(Authority:  20  U.S.C.  1080. 1082. 1085. 1094) 

(PR  Doc.  94-3422  Filed  2-16-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
Federal  Direct  Student  Loan  Program 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  standards  for 
participation  and  solicitation  of 
applications. 

summary:  The  Secretary  of  Education 
issues  standards  for  participation  in  the 
Federal  Direct  Student  Loan  (Direct 
Loan)  Program  for  the  1995-1996 
academic  year,  which  is  the  academic 
year  beginning  July  1, 1995.  The 
Secretary  also  invites  applications  from 
schools  to  participate  in  the  Direct  Loan 
Program  for  the  1995-1996  academic 
year.  This  notice  relates  to  the  Federal 
Direct  Stafford  Loan  Program,  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program,  and  the  Federal  Direct 
PLUS  Program,  collectively  referred  to 
as  the  Direct  Loan  Program. 

EFFECTIVE  DATES:  Deadline  dates  for  the 
transmittal  of  applications  are  given 
elsewhere  in  this  notice.  The  standards 
for  participation  in  this  notice  are 
effective  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
standards,  call  or  write  to  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ragon,  U.S.  Department  of 
Education,  400  Mar>'land  Avenue  SW., 
Washington,  DC  20202-5162. 
Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10, 1993,  established 
the  Direct  Loan  Program  under  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  Under  the  Direct 
Loan  Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders. 

Background 

The  statute  directs  the  Secretary  to 
exercise  his  discretion  in  the  selection 
of  schools  so  that  the  loans  made  under 
the  Direct  Loan  Program  will  represent 
40  percent  of  the  new  student  loan 
volume  for  academic  year  1995-1996, 
the  second  year  of  this  program.  See 
section  453(a)(2)  of  the  HEA. 


The  ktandards  for  participation  in  the 
seconc  year  of  the  Direct  Loan  Program 
are  iss  led  in  this  notice  in  final  form. 
They  c  o  not  encompass  standards, 
criteria ,  procedures,  and  other 
regulal  ons  to  implement  the  Direct 
Loan  P  rogram  in  the  1995-1996  and 
subseq  jent  academic  years.  Those 
progra  a  regulations  will  be  developed 
throug  t  negotiated  rulemaking  to  the 
extent  iracticable.  The  Secretary 
expect  to  publish  final  program 
regulal  ons  by  December  1, 1994.  The 
Secrets  ry  anticipates  publishing 
standai  ds  for  repayment  of  Direct  Loans 
and  sti  ndards  for  Federal  Direct 
Conso!  dation  Loans  for  the  1994-1995 
acaden  lic  year  by  May  1994.  In  addition, 
the  Se<  retary  anticipates  pubUshing 
standa  ds  and  procedures  for  loan 
origins  tion  for  the  1995-1996  academic 
year  b]  April  1994.  Both  sets  of 
standa  ds,  which  will  be  published  in 
final  f<  rm,  will  be  determined  with  as 
much  nput  from  the  higher  education 
commi  inity  as  practicable. 

A  so  lool  may  participate  in  both  the 
Federa  Family  Education  Loan  (FFEL) 
Progra  n  and  the  Direct  Loan  Program  or 
only  it  the  Direct  Loan  Program.  A 
school  that  is  selected  to  participate  in 
the  Di]  set  Loan  Program  but  wishes  to 
withdi  3w  after  publication  of  the  rules 
for  loa  t  origination  or  the  other  program 
regulal  ions  for  the  1995-1996  academic 
year  w  11  be  allowed  a  reasonable  period 
to  do  s  >. 

I.  Eligi  >ility  Requirements 

A.  Elig  bilityfor  Federal  Family 
Educa  ion  Loan  Program 

To  p  ulidpate  in  the  Direct  Loan 
Progra  n  in  the  1995-1996  academic 
year,  a  school  must  be  eligible  to 
partici  jate  in  the  FFEL  Program.  Among 
other  r  Hjuirements,  a  school  must  have 
a  coho  t  default  rate  of  less  than  25 
percen :  for  one  of  the  three  most  recent 
fiscal  3  ears  for  which  data  are  available, 
imlessithe  school  is  exempt  fr'om  this 
requin  ment  imder  section  435(a)(3)(C) 
of  the  lEA.  That  section  provides  that 
until  J  ily  1, 1994,  (a)  Historically  Black 
Collegi «  and  Universities  as  defined  in 
sectior  322(2)  of  the  HEA,  (b)  tribally 
contro  led  community  colleges  within 
the  mc  ming  of  section  2(a)(4)  of  the 
Tribal!  y  Controlled  Community  College 
Assists  nee  Act  of  1978.  and  (c)  Navajo 
Community  Colleges  imder  the  Navajo 
Conmuinity  College  Act  are  exempt 
from  t  le  cohort  default  rate 
require  ment. 

B.  Deft  uh  Rate  Requirement  for  the 
Direct  Man  Progfmn 


The 
the 


best 


Secretary  believes  that  it  is  not  in 
interest  of  the  Direct  Loan 


Program  to  allow  a  school  to  participate 
in  the  1995-1996  academic  year  if  there 
is  a  high  probability  that  the  school  will 
lose  its  statutory  eligibility  to  participate 
in  the  Federal  student  loan  programs. 
Therefore,  the  Secretary  will  continue  to 
select  schools  for  the  Direct  Loan 
Program  that  also  meet  the  stricter 
default  rate  requirements  adopted  for 
that  program  for  the  1994-1995 
academic  year.  Consequently,  in  order 
for  a  school  to  participate  in  the  1995- 
1996  academic  year,  the  school  must 
also  have  a  cohort  default  rate  of  less 
than  25  percent  in  one  of  the  two  most 
recent  fiscal  years  for  which  data  are 
available  at  the  time  of  the  first  selection 
decision  following  its  application. 
If  a  statutory  exemption  from  the 
three-year  default  rate  requirement  in 
section  435(a)  is  extended  beyond  July 
1, 1994,  the  Secretary  reserves  the  right 
to  waive  the  two-year  cohort  default  rate 
requirement  for  any  school  exempted 
from  the  three-year  requirement.  The 
Secretary  may  select  a  school  that  is 
currently  exempt  from  the  statutory 
requirement  on  a  provisional  basis 
pending  a  decision  by  the  Congress  on 
extending  the  exemption. 

C.  Consortia 

If  schools  apply  as  a  consortium,  each 
school  must  be  an  eligible  institution. 
Schools  in  a  consortium  interact  with 
the  Secretary  in  the  same  manner  as 
other  schools  with  one  exception: 
communication  between  the  Secretary 
and  the  schools  in  the  consortium  is 
consolidated  and  channeled  through  a 
single  point. 

n.  Selection  Criteria 

The  Secretary  will  select  schools  to 
participate  in  the  Direct  Loan  Program 
in  the  1995-1996  academic  year  from 
among  those  that  apply  to  participate. 
An  application  will  be  evaluated  on  the 
basis  of  whether  the  school  is  willing  to 
participate  electronically  and  whether  it 
is  capable  of  administering  the  program. 
From  among  eligible  schools  that  meet 
these  criteria,  the  Secretary  will,  to  the 
extent  possible,  select  schools  that  are 
reasonably  representative  in  terms  of 
several  factors. 

A.  Electronic  capability 

Schools  participating  in  the  campus- 
based  programs,  which  include  the 
Federal  Perkins  Loan  Program,  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program,  and  the 
Federal  Work-Study  Program,  must  do 
so  electronically.  The  majority  of 
schools  participating  in  the  Federal  Pell 
Grant  Program  also  do  so  electronically. 
The  Secretary  intends  to  make 
maximum  use  of  available  technology  in 
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the  Direct  Loan  Program  and  will 
therefore  give  strong  consideration  to 
whether  the  school  is  willing  to 
participate  in  the  program 
electronically. 

B.  Administrative  Capability 

In  selecting  schools  for  the  1995-1996 
academic  year,  the  Secretary  will 
evaluate  a  school's  demonstrated 
capability  in  administering  student 
financial  aid  programs.  While  the 
Secretary'  retains  discretion  to  evaluate 
all  relevant  circumstances,  the  Secretary 
has  identified  certain  factors  as 
indicators  of  a  lack  of  administrative 
capability.  These  factors  are  listed  in  the 
standards  for  participation  in  this 
notice. 

C.  Representativeness 

In  selecting  schools  from  among 
eligible  applicants  that  are  capable  of 
administering  the  Direct  Loan  Program 
and  are  willing  to  participate 
electronically,  the  Secretary  will  select, 
to  the  extent  practicable,  schools  that 
are  reasonably  representative  in  terms  of 
several  factors.  These  factors  are  listed 
in  the  standards  for  participation  in  this 
notice. 

m.  Selection  Process 

A.  Currently  Pending  Applications 

A  school  that  has  been  selected  to 
participate  in  the  Direct  Loan  Program 
for  the  1994-1995  academic  year,  and 
an  eligible  school  that  applied  to 
participate  in  the  program  for  that  year 
but  was  not  selected,  need  not  submit 
an  application  for  the  1995-1996 
academic  year.  If  an  eligible  school  that 
applied  but  was  not  selected  for 
participation  in  the  first  year  wishes  not 
to  be  considered  for  participation  in  the 
second  year,  it  should  notify  the 
Secretary. 

B.  Rolling  Application  and  Selection 
Process 

At  the  request  of  thehigher  education 
community,  the  Secretary  will  employ  a 
rolling  application  and  selection 
process.  As  provided  in  the  solicitation 
of  applications  in  this  notice,  the 
Secretary  has  established  up  to  three 
deadlines.  The  first  is  March  30. 1994. 
By  Jime  15, 1994,  the  Secretary  will 
select  schools  from  all  applications 
received  by  the  first  deadline,  including 
applications  submitted  for  the  1994- 
1995  academic  year.  If  the  loan  volume 
of  the  selected  schools  represents  less 
than  40  percent  of  the  new  student  loan 
volimie  for  the  1995-1996  academic 
year,  the  Secretary  will  select  additional 
schools  from  applications  submitted  by 
July  1. 1994.  The  Secretary  will  select 
these  schools  by  September  15, 1994.  At 


this  point,  if  the  loan  volume  of  all 
selected  schools  represents  less  than  40 
percent  of  the  new  student  loan  volume 
for  the  1995-1996  academic  year,  the 
Secretary  will  select  additional  schools 
bom  applications  submitted  by  October 
1. 1994.  The  Secretary  will  select  these 
schools  by  November  15, 1994. 

Shortly  after  each  selection,  the 
Secretary  will  publish  lists  of  selected 
schools  in  the  Federal  Register.  The 
Secretary  emphasizes  that  the 
Department  will  stop  selecting  schools 
for  the  1995-1996  academic  year  as 
soon  as  the  new  student  loan  voliune  of 
the  selected  schools  comprises  40 
percent  of  the  total  volume  for  that 
academic  year.  It  is  possible  that  the  40 
percent  cut-off  will  be  reached  by  the 
first  or  second  application  deadline. 
Thus,  potential  participants  are  strongly 
encouraged  to  submit  applications  early. 

Waivejr  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
While  the  Secretary  has  consulted  with 
members  of  the  higher  education 
commimity  in  the  development  of  the 
standards  in  this  notice,  the  timely 
implementation  of  the  Direct  Loan 
Program  for  the  1995-1996  academic 
year  does  not  permit  the  solicitation  of 
further  public  comment. 

The  increase  from  five  percent  of  new 
student  loan  voliune  in  the  first  year  of 
the  program  to  40  percent  in  the  second 
year  means  that  the  number  of  schools 
participating  in  the  program  in  the 
second  year  is  likely  to  increase  from 
104  to  over  2,000.  Several  thousand 
applications  are  expected  to  be 
reviewed.  In  order  to  determine  each 
applicant's  eligibility  and  evaluate  its 
administrative  capability,  the  Secretary 
must  research  several  different  types  of 
records.  The  Secretary  estimates  that  up 
to  75  days  will  be  needed  to  complete 
the  review  of  the  expected  volume  of 
applications  and  make  selection 
decisions. 

To  ensure  successful  implementation 
of  the  Direct  Loan  Program  in  the 
second  year,  schools  need  to  receive 
program  and  software  training,  integrate 
Direct  Loan  Program  materials  into 
school  publications,  and  interface  Direct 
Loan  software  and  origination 
procedures  with  the  school's  own 
systems  and  procedures.  The  Secretary 
b«lieves  that  the  training  of  school 
personnel,  the  development  and 
distribution  of  materials,  and  the 
updating  of  direct  loan  systems  and 
procedures  must  begin  by  June  1994. 
These  preparations  require  that  the 
Secretary  initiate  the  school  selection 
process  as  soon  as  possible. 


In  light  of  the  preparations  required  to 
accommodate  the  dramatic  growth  in 
the  Direct  Loan  Program  in  the  1995- 
1996  academic  year,  the  Secretary  finds 
that  the  requirements  for  the  second- 
year  implementation  of  the  program  do 
not  permit  the  solicitation  of  further 
public  comment  on  the  standards  for 
participation  in  that  year.  Therefore,  the 
Secretary  finds  that  such  a  solicitation 
would  be  impracticable  and  contrary  to 
the  public  interest  under  5  U.S.C. 
553(b)(B). 

STANDARDS  FOR  PARTICIPATION  IN 
THE  DIRECT  LOAN  PROGRAM— 1995- 
1996  ACADEMIC  YEAR 

I.  Eligibility  Requirements 

A.  In  order  to  participate  in  the  Direct 
Loan  Program,  a  school  must  meet  the 
eligibility  requirements  in  section  435(a) 
of  the  HEA  and  in  paragraph  I.C.  of 
these  stcuidards.  If  schools  apply  as  a 
consortium,  each  school  must  meet 
these  eligibility  requirements. 

B.  Under  section  435(a),  a  school  must 
have  a  cohort  default  rate  of  less  than 

25  percent  for  at  least  one  of  the  three 
most  recent  fiscal  years  for  which  data 
are  available,  luiless  the  school  is 
exempt  frt>m  this  requirement  under 
section  435(a)(3)(C).  That  section 
provides  that  until  July  1, 1994,  (a) 
Historically  Black  Colleges  and 
Universities  are  defined  in  section 
322(2)  of  the  HEA.  (b)  tribally  controlled 
community  colleges  within  the  meaning 
of  section  2(a)(4)  of  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978,  and  (c)  Navajo 
Community  Colleges  under  the  Navajo 
Community  College  Act  are  exempt 
frtjm  the  cohort  default  rate 
requirement.  C.l.  In  order  to  participate 
in  the  Direct  Loan  Program,  a  school 
must  also  have  a  cohort  default  rate  of 
less  than  25  percent  for  one  of  the  two 
most  recent  fiscal  years  for  which  data 
are  available  at  the  time  of  the  first 
selection  decision  following  its 
application. 

2.  If  a  statutory  exemption  from  the 
three-year  default  rate  requirement  in 
section  435(a)  is  extended  beyond  July 
1, 1994.  the  Secretary  reserves  the  right 
to  waive  the  two-year  cohort  default  rate 
requirement  for  any  school  exempted 
from  the  three-year  requirement. 

n.  Selection  Criteria 

A.  The  Secretary  selects  schools  to 
participate  in  thel)irect  Loan  Program 
in  the  1995-1996  academic  year  from 
among  those  that  apply  to  participate.  In 
evaluating  an  application  from  a  school 
that  is  eligible  to  participate  in  the 
Direct  Loan  Program,  the  Secretary 
considers  two  factors: 


1.  Whether  the  school  is  willing  to 
participate  [i.e.  communicate  with  the 
Secretary)  electronically. 

2.  Whether  the  school  is  capable  of 
administering  the  Direct  Loan  Program. 
While  the  Secretary  retains  discretion  to 
evaluate  all  relevant  circumstances,  any 
of  the  following  fectors  would  indicate 
that  the  school  is  not  administratively 
capable: 

a.  The  school  is  on  the  reimbursement 
system  of  payment  for  any  of  the 
programs  imder  subparts  1  or  3  of  part 
A,  part  C.  or  part  E  of  title  IV  of  the 
H£A. 

b.  The  school  is  overdue  on  program 
or  financial  reports  or  audits  required 
under  title  IV  of  the  HEA. 

c  The  school  is  subject  to  an 
emergency  action  or  a  proposed  or  final 
limitation,  suspension,  or  termination 
action  under  sections  428(b)(l)(T), 
432(h),  or  487(c)  of  the  HEA. 

d.  In  the  opinion  of  the  Secretary,  the 
school  Las  had  significant  deficiencies 
for  any  of  the  programs  under  title  FV  of 
the  HEA,  including  deficiencies 
demonstrated  by  audits  or  program 
reviews  submitted  or  conductml  during 
the  five  calendar  years  immediately 
preceding  the  date  of  application. 

B.  In  selecting  schools  from  among 
eligible  appticants  that  are  capable  of 
administering  the  Direct  Loan  Program 
and  are  willing  to  participate 
electronically,  the  Secretary,  to  the 
extent  possible,  selects  schools  that  are 
reasonably  representative  in  terms  of 
anticipated  loan  volume,  length  of 
academic  program,  control  of  the 
school,  highest  degree  offered,  size  of 
student  enrollment,  geographic  location, 
annual  loan  volume,  and  default 
experience. 

m.  Selection  Process 

A.  A  school  that  has  been  selected  to 
participate  in  the  Direct  Loan  Program 
for  the  1994-1995  academic  year,  and 
an  eligible  school  that  applied  to 
participate  in  the  program  for  that  year 


but 


vas  not  selected,  need  not  submit 


an  a  iplication  for  the  1995-1996 
acai  emic  year. 

B  By  Jtme  15. 1994,  the  Secretary  will 
sele  1  schools  from  all  applications 
rec^ved  by  March  30, 1994. 

If  the  loan  volimae  of  the  selected 
sch^ls  represents  less  than  40  percent 

e  new  student  loan  volume  for  the 
-1996  academic  year,  the  Secretary 
(select  additional  schools  fit>m 

ications  submitted  by  July  1, 1994. 
jSecretary  will  select  these  schools 

jptember  15, 1994. 

If  the  loan  volimie  of  all  selected 
schilols  represents  less  than  40  percent 
of  tUe  new  student  loan  volume  for  the 
1991-1996  academic  year,  the  Secretary 
will  select  additional  schools  frtim 
app  ications  submitted  by  October  1, 
199'  I.  The  Secretary  will  select  these 
schi  ols  by  November  15, 1994.  (20 
U.SC.  1087a  efseq.) 

Soil  zitation  of  Applications  for 
Par  icipation  in  the  Direct  Loan 
Pro,  ram — 1995-1996  Academic  Year 

P  \rpose  of  program:  To  provide  loans 
to  ei  table  a  student  or  parent  to  pay  the 
cost  i  of  the  student's  attendance  at  a 
postsecondary  school.  Under  the  Direct 
Loa:  k  Program,  loan  capital  is  provided 
dire  :tly  to  student  and  parent  borrowers 
by  t  le  Federal  Government  rather  than 
thrc  ugh  private  lenders. 

£  \ffble  applicants:  Colleges, 
unii  ersities,  graduate  and  professional 
sch(  ols,  and  vocational  and  technical 
schi  ols  that  meet  the  definition  of  an 
elig  ble  institution  under  section  435(a) 
oftleHEA. 

D  fadlinesfor  transmittal  of 
app  ications:  March  30, 1994;  July  1, 
199  i;  and  October  1. 1994. 

Ft  ir  information  contact:  Barbara 
Rag  >n,  U.S.  Department  of  Education. 
400  «4aryland  Avenue.  SW.. 
Wu  lington,  DC  20202-5162. 
Tek  phone:  (202)  708-8242.  Individuals 
wh(  use  a  telecommunicaticms  device 
for  t  le  deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
pjn..  Eastern  time,  Monday  through 
Friday. 

Application  form  and  instructions: 
The  Secretary  has  developed  an 
application  form  for  a  school  to  use  to 
apply  to  participate  in  the  Direct  Loan 
Program.  A  copy  of  the  application  form 
is  included  as  an  Appendix  to  this 
notice.  On  this  form,  the  signatiire  of  the 
President  or  Chief  Executive  Officer 
(CEO)  of  the  institution  is  required. 

If  a  school  desires  to  participate  in 
both  the  FFEL  Program  and  the  Direct 
Loan  Program,  it  must  include  an 
estimate  of  the  percentage  of  the 
institution's  anticipated  new  student 
loan  volume  that  ^^ill  be  made  under 
the  Direct  Loan  Program.  In  addition,  an 
applying  school  must  indicate  whether 
it  is  willing  to  participate  in  the  Direct 
Loan  Program  electronically. 

If  a  school  is  applying  as  part  of  a 
consortium,  it  must  indicate  the  exact 
names  of  all  schools  in  the  consortium 
and  the  name  of  the  destination  point 
(school  or  outside  entity)  for  the 
consortium. 

In  order  to  be  considered  for 
participation  in  the  1995-1996 
academic  year,  a  school  must  complete 
the  application  and  submit  it  to  the 
address  below  as  soon  as  possible,  but 
no  later  than  the  final  deadhne  date. 

A  school  may  mail  or  fax  the 
apphcation  to:  U.S.  Department  of 
Education.  Office  of  Postsecondary 
Education,  ROB-3.  Federal  Direct  Loan 
Task  Force,  room  4025, 400  Maryland 
Avenue.  SW.,  Washington,  DC  20202- 
5162.  FAX:  (202)  260-6718,  (202)  260- 
6705,  or  (202)  260-6706. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268,  Federal  Direct  Student  Loan 
Program) 

Dated:  February  9. 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 
BiujNO  cooc  4og»-ev-»'«i 


' — m 


Federal  Direct  Student  Loan  Program  School  Participation  AppllaOlon 


Section  I:  School  Infornuitio 


PhtseseebtstmetionsettbaekofA^fieition. 
I-A.      School  Nanie: 


1^      Federal  FamSy  Education  Loan  Program  Code: 


KC.      Address  of  School  President  or  Chief  Executive  Officer. 


VXi.      Telephone  Number  of  School  President  or  Chief  Executive  OtTcer . 

I-E.      FAX  Number  of  School  President  or  Chief  Execirtrve  Officer 

l-F.       IRS  Employer  kJentifcation  Number . 


Ua.      Printed  Name  of  School  President  or  Chief  Executive  OtTcer. 
I-H.      Signature  of  School  President  or  Chief  Executive  OfTeer 


Section  II:  School  Participation 


D-A     Are  you  wiCing  to  participate  in  the  Direct  Loan  Program  electronically?  YesLJ 

U-B      Would  you  Ske  to  participate  in  both  the  Direct  Loan  Program  and  the  FFEL  Program?  Yes  LJ 

n-C.     If  you  indicated  Ves*  in  H-B,  what  percentage  of  estimated  loan  volume  would  be  made  under  the  Direct  Loan  Program?. 

If  you  are  not  apptyfng  ass  consortium,  then  you  do  not  need  to  complete  Section  HI. 


Section  III:  School  Consortium  Infommtion 


Note  But  2R  sehocft  ff)  th«  cofKortiufn  Rust  file  an  v^licalion  and  be  sute  10  cttnfriete  Vie  matk  belMr 

DestlBltiMi  Point .      FFELIetDolinlll«iPoM(HtKliocl). 

mWEOFSCHOOl -  fFEHOFSCHOO. 


NoQ 
N.Q 


iki 


Continue  en  »  separate  sheet  ol paper  Hneeesury. 
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Direct  Loan  Program  Application  Instructions 


'instiiuu  M 


chinged 


icacion  number  under  which  your  tdwol  icoava  ia  FFEL  ftindi  and  FFEL  default  ratt 
icatioo  will  be  accepted.  Institutioiu  which  receive  funds  bom  the  Department  under 
of  more  than  one  de&uh  raw  muA  apply  fiat  the  Diiea  Loan  Piogram  under 


t  ic 


I-A  SniM/AEfHw- Eater  the  mmc  of  your  i 
Ayecmeiw  (PPA).  If  the  name  of  the  school  ha*  < 
on  fUc  with  the  D^artmcnt. 

l-B  fF£L^  C>ir  •  Enter  the  six-digit  school  identi 
notifiadons.  Nou  that  oiJy  one  FFEL  code  per  t 
more  than  one  FFEL  code  aitd  arc  comequendy  no^fied  < 
separate  FFEL  numbers. 

AC  Prmdau/CEOAddrm  -  Enter  the  address  oft 
Dirca  Loan  Prograok.  Ifthc  address  ofthc  school  I 
the  DepartmenL 

AD  Ultphmie  Ntamher  •  Enter  the  telephone  numl  er  of  the  president  or  chief  oecutivc  officer  aitthorizing  your  school^  appficatioa  to  die 
DireaLoan  Program. 

I'E  FAXNttmber  •  Enter  the  FAX  number  ofthc  p  csident  or  chief  eaccutive  officer  authorizit^  your  school's  application  to  the  Direa  Loon 
Program. 

I-F  IRS  Emflpyrr  Uetuifiauitn  Number  -  Enter  y«  ur  school's  nine-digii  IRS  employer  identiiicatioo  numbei  This  is  the  tax  idcntificatioo 
number  issued  to  businesses  by  the  IRS. 


hG  PmUentfCEO  PrinuJNkmt  -  Please  prim  th 
the  Diica  Loan  Program  and  whose  sigiuturc  is  in 


I-H  Pradent/CEO  SignMurt  •  The  signature  of  th 
Loan  Program.  Thb  signature  is  necessary  for  a  tchopl 


U-A  MetboJifPmrticipMion'Chedkiitthaiilai 
Program.  Electronic  partictpatioo  means  that  a  tch<  ol 

n-B  lypeeffianiripariaH'VyouiKiiooiwUmtc 
indicates  No  and  skip  question  Il-C.  If  your  icho< 
ttcw  loans  through  the  Direa  Loan  Program,  check 


/AC  Prrcentage  cfLoan  Volume  •  Enter  the  percentfcgc 
school  anticipates  that  roughly  three  quaners  of  the 
should  indicate  75%  in  this  blank. 


ratti. 


11/  Centertuem  It^ormation  •  For  a  school  to  be  a 
it  has  received  ia  FFEL  funds  and  FFEL  deftuh 
the  same  manner  as  the  other  Direa  Loan  schools 
through  a  single  desrinaiion  point,  which  may  be  a 

In  the  space  provided  please  indicate  the  name  (and 
consortium.   In  the  additional  space  provided,  list 


as  it  appears  on  the  Federal  FunOy  Education  Loan  (FFEL)  Ptogtam  ftjtidpation 
'  since  (he  PPA  was  signed,  enter  the  achooTs  new  name,  which  should  be  currently 


president  or  chief  executive  ofRocr  who  is  authorixing  the  scfaooTs  appUcation  to  the 
changed  since  the  PPA,  ciMer  the  ae«  address,  which  shouM  be  currently  on  file  with 


name  of  the  president  or  chief  executive  officer  authorizii^  your  schooPs  application  to 
he  sigruture  Mock. 


president  or  chief  executive  oiftcer  authorises  the  school's  application  to  the  Direa 
to  be  considered  for  acceptance  imo  the  Direa  Loan  Program. 


FKlicaia  whether  your  school  is  willing  to  partidpatt  deciraoically  ia  the  Direa  Loan 
w31  process  loans  using  either  •  mainframe  or  peisocul  computes. 


administer  aU  of  iu  new  loans  through  the  Direo  Loan  Program,  check  die  box  whidi 
wishes  to  administer  some  of  ia  new  loans  through  the  FFEL  Program  aitd  some  of  ia 
he  box  which  indicates  Yes  and  do  OSH  skip  question  D-C. 


that  you  anticipate  will  be  made  under  the  Direa  Loan  Program.  For  example,  if  a 
chooTs  total  loan  volume  wiO  be  conuBined  to  the  Direa  Loan  Program,  then  the  sdiool 


{ *" 


of  a  consortium  it  must  possess  a  six-digit  school  idendficaiion  number  under  which 
Schooh  which  arc  pan  of  a  consortium  wiO  participate  in  the  Direa  Loan  Program  in 
that  the  communication  bcrween  the  Seactaty  and  the  schools  in  oonsonia  is 
]  :hool  or  another  entity. 

-FEL  number  ifthc  destination  point  is  a  school)  ofthc  destirution  point  for  your 
names  and  corresponding  FFEL  numbers  of  all  memben  of  your  cortsortium. 


o  cept  I 


tie 


Publit  repoTjing  bur^for  thit  taUtrtien  ofinfermnion  ii  iririmauJto  eurragf  12  minutaper  rriponu,  thi  ettimaud burden  m €smfUu  tht  astrmati  ii  20 
minuUi,  iatiudinf  iht  timt  jor  rrvirwiag  inunrtieiu,  nan  htag  existing  dais  leyrta,  gethrring  end  meinieining  dn  data  mttdid,  endiempUting  end  itvitvmg 

hudra  atirneu  er  eaj  ethtr  etUeetien  afi^^muaien,  iacLuSng  teg/atiemfn  ndueing  Aii  burden, 
mtht  U.S.  Dfpeimmt  efEJueetien,  Infomuuien  AUnegi  mrni  end  Cemflienet  Dhmion,  Was/n'ngien,DC202Q2-465Jiendmd^OffiaefAUnegemtnieiid 
Budgtt.  Pkprruierh  Jitduetien  hejea,  I84<^0664.  OSh^m!  t«a.  DC  20503. 


Applieatloas  should  b§  s§at  tor 


I 
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February  17,  1994 


Part  IV 

Department  of 
Transportation 

Coast  Guard 

33  CFR  Part  151 

Shipboard  Oil  Pollution  Emergency  Plans; 
Proposed  Rule 


; 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart151 

ICQO93-O301 

RIN2115^E44 

ShiptMard  Oil  Pollution  Emergency 
Plans 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
regulations  to  require  all  U.S.  flag  oil 
tankers  of  150  gross  tons  and  above  and 
all  other  U.S.  flag  ships  of  400  gross  tons 
and  above,  to  carry  approved  shipboard 
oil  pollution  emergency  plans.  These 
regulations  would  also  require  foreign 
oil  tankers  of  150  gross  tons  and  above 
and  other  foreign  ships  of  400  gross  tons 
and  above,  to  carry  evidence  of 
compliance  with  Regulation  26  when  in 
the  navigable  waters  of  the  United 
States.  This  proposal  would  implement 
the  requirements  of  Regulation  26  of 
Annex  I  of  the  International  Convention 
for  the  Prevention  of  Pollution  from 
Ships,  1973.  as  modified  by  the  Protocol 
of  1978,  as  amended  (MARPOL  73/78). 
The  purpose  of  Regulation  26  is  to 
improve  response  capabilities  and 
minimize  the  environmental  impact  of 
oil  discharges  from  ships. 

DATES:  Comments  must  be  received  on 
or  before  April  18, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  93-030). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  S\V.,  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  N\V., 
Washington,  DC  20503.  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  in  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jacqueline  L.  Sullivan.  Project 
Counsel  and  Project  Manager.  Oil 
Pollution  Act  (OPA  90)  Staff  (G-MS). 
(202)  267-6404,  between  7  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


SI  PPLEMENTARY  INFORMATION: 
R(  quest  for  Comments 

The  Coast  Guard  encourages 
in  erested  persons  to  participate  m  this 
ru  emaking  by  submitting  written  data. 
vi  !ws,  or  arguments.  Persons  submitting 
cc  mments  should  include  their  names 
an  d  addresses,  identify  this  rulemaking 
(C  jD  93-030)  and  the  specific  section  of 
th  s  proposal  to  which  each  comment 
ap  plies,  and  give  the  reason  for  each 
CO  nment.  The  Coast  Guard  requests  that 
al  comments  and  attachments  be 
su  }mitted  in  an  unbound  format 
su  table  for  copying  and  electronic 
fi  ng.  If  not  practical,  a  second  copy  of 
ar  \f  bound  material  is  requested. 
Pe  rsons  wanting  acknowledgment  of 
re(  «ipt  of  comments  should  enclose  a 
stj  mped,  self-addressed  postcard  or 
en  k'elope. 

'he  Coast  Guard  will  consider  all 
CO  nments  received  during  the  comment 
pe  riod.  It  may  change  this  proposal  after 
re  iewing  the  comments. 

The  Coast  Guard  plans  no  public 
he  uing.  Persons  may  request  a  public 
he  iring  by  writing  to  the  Marine  Safety 
Cc  uncil  at  the  address  under 
AD  9RESSES.  The  request  should  include 
re)  sons  why  a  hearing  would  be 
be  leficial.  If  it  determines  that  the 
op  xirtunity  for  oral  presentations  will 
ai)  this  rulemaking,  the  Coast  Guard 
wi  1  hold  a  public  hearing  at  a  time  and 
pli  ce  annoimced  by  a  later  notice  in  the 
Fe  leral  Register. 

Or  afting  Information 

'  Tie  principal  person  involved  in 
dn  ifting  this  dociunent  is  Ms.  Jacqueline 
L.  Sullivan,  Project  Coimsel  and  Project 
Ml  nager. 

Ba  ckground  and  Purpose 

M  \RPOL  73/78 

'  Tie  Act  to  Prevent  Pollution  from 
Sh  ps  (33  U.S.C  1901  et  seq.)  (the  Act) 
au  horizes  the  Coast  Guard  to 
ad  ninister  and  enforce  Annex  I  of  the 
Inl  smational  Convention  for  the 
Pr  vention  of  Pollution  from  Ships, 
19  '3.  as  modified  by  the  Protocol  of 
19  '8.  as  amended  (MARPOL  73/78). 
Ab  nex  I  of  MARPOL  73/78  is  entitled 
"R  Jgulations  for  the  Prevention  of 
Po  lution  by  Oil"  and  is  designed  to 
pr(  vent  the  discharge  of  oil  into  the 
ms  rine  environment.  MARPOL  73/78 
de  ines  oil  as  petroleum  in  any  form, 
in<  luding  crude  oil,  fuel  oil,  sludge,  oil 
rei  ise  and  refined  products;  it  does  not 
in(  lude  animal  or  vegetable  based  oil  or 
no  dous  liquid  substances. 

Re  lulation  26 

'  "he  Marine  Environment  Protection 
Co  nmittee  (MEPC)  of  the  International 


Maritime  Organization  (IMO)  adopted 
Regulation  26  of  Annex  I  of  MARPOL 
73/78  at  its  31st  session  in  July  1991. 
Regulation  26  requires  every  oil  tanker 
of  150  gross  tons  and  above  and  every 
other  ship  of  400  gross  tons  and  above 
to  carry  on  board  a  shipboard  oil 
pollution  emergency  plan  approved  by 
its  flag  state.  This  requirement  entered 
into  force  for  party  states,  including  the 
United  States,  on  April  4, 1993,  for  new 
ships  and  enters  into  force  on  April  4, 
1995,  for  existing  ships. 

The  32nd  session  of  IMO  in  March 
1992  adopted  a  set  of  guidelines 
(Resolution  MEPC.54(32))  with  more 
specific  information  for  the  preparation 
of  shipboard  oil  pollution  emergency 
plans.  The  guidelines  are  intended  to 
assist  parties  to  Annex  I  of  MARPOL  73/ 
78  in  developing  regulations  for 
domestic  implementation  of  Regulation 
26,  and  are  the  basis  of  this  proposal. 

Shipboard  Oil  Pollution  Emergency 
Plans 

Regulation  26  requires  that  plans  be 
prepared  according  to  the  guidelines 
developed  by  IMO  and  written  in  the 
working  language  of  the  ship's  master 
and  officers.  Pbms  must  consist  at  least 
of— 

(1)  The  procedure  to  be  followed  by 
the  master  or  other  persons  having 
charge  of  the  ship  to  report  an  oil 
pollution  incident,  as  required  in  article 
8  and  Protocol  I  of  MARPOL  73/78; 

(2)  The  list  of  authorities  or  persons 
to  be  contacted  in  the  event  of  an  oil 
pollution  incident; 

(3)  A  detailed  description  of  the 
actions  to  be  taken  immediately  by 
persons  on  board  to  reduce  or  control 
the  discharge  of  oil  following  the 
incident;  and 

(4)  The  procedures  and  point  of 
contact  on  the  ship  for  coordinating 
shipboard  activities  with  national  and 
local  authorities  in  responding  to  the 
pollution. 

The  Regulation  26  guideHnes  expand 
on  the  four  mandatory  provisions  of 
Regulation  26,  and  also  address  the 
following  non-mandatory  provisions: 
Plans  and  diagrams,  ship-carried 
response  equipment,  pubhc  affairs, 
recordkeeping,  plan  review,  and  plan 
testing. 

Definitions 

The  proposed  regulations  would  be 
inserted  in  part  151  of  title  33  of  the 
Code  of  Federal  Regulations  (CFR). 
which  implements  other  provisions  of 
MARPOL  73/78.  Most  of  the  terms  used 
in  the  proposal  are  currently  defined  in 
33  CFR  151.05.  Some  of  the  more 
important  definitions  are  repeated  here 
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as  an  aid  to  understanding  this 
proposal. 

ship  means  a  vessel  of  any  type 
whatsoever,  operating  in  the  marine 
environment.  This  includes  hydrofoils, 
air-cushion  vehicles,  submersibles. 
floating  craft  whether  self-propelled  or 
not,  and  fixed  or  floating  drilling  rigs 
and  other  platforms. 

Oceangoing  ship  means  a  ship  that — 

(1)  Is  operated  imder  the  authority  of 
the  United  States  and  engages  in 
international  voyages; 

(2)  Is  operated  under  the  authority  of 
the  United  States  and  is  certificated  for 
ocean  service; 

(3)  Is  operated  tmder  the  authority  of 
the  United  States  and  is  certificated  for 
coastwise  service  beyond  3  miles  from 
land: 

(4)  Is  operated  under  the  authority  of 
the  United  States  and  operates  at  any 
time  seaward  of  the  outermost  boimdary 
of  the  territorial  sea  of  the  United  States 
as  defined  in  33  CFR  2.05;  or 

(5)  Is  operated  under  the  authority  of 
a  country  other  than  the  United  States. 

The  term  "oceangoing"  ship  is  used  to 
apply  MARPOL  73/78  requirements  in 
33  CFR  parts  151  and  155.  while  the 
term  "seagoing"  ship  is  used  in  33  CFR 
part  157.  Both  terms  have  been  used  to 
implement  the  Act.  which  applies 
Annexes  I  and  II  of  MARPOL  73/78  only 
to  "seagoing"  vessels  in  33  U.S.C.  1903. 
For  the  purposes  of  this  proposed 
regulation,  the  two  terms  are 
synonjTnous. 

Oil  tanker  means  a  ship  constructed 
or  adapted  primarily  to  carry  oil  in  bulk 
in  its  cargo  spaces  and  includes 
combination  carriers  and  any  "chemical 
tanker"  as  defined  in  Annex  n  of 
MARPOL  73/78  when  it  is  carrying  a 
cargo  or  part  cargo  of  oil  in  bulk. 

Tlie  proposed  regulations  define  the 
following  terms: 

New  ship  means  a  ship  delivered  on 
or  after  April  4, 1993. 

Shipboard  oil  pollution  emergency 
plan  means  a  plan  prepared,  submitted, 
and  maintained  according  to  the 
provisions  proposed  in  §§  151.26 
through  151.28  of  this  NPRM  for  United 
States  ships;  or  maintained  according  to 
the  provisions  proposed  in  §  151.29(a) 
of  this  NPRM  for  foreign  ships  operated 
under  the  authority  of  a  country  that  is 
party  to  MARPOL  73/78  while  in  the 
navigable  waters  of  the  United  States. 

Discussion  ofPn^xMed  Amendments 

The  proposed  regulations  would 
apply  to  U.S.  ships  because  the  Act 
requires  the  Coast  Guard  to  prescribe 
regulations  implementing  shipboard  oil 
pollution  emergency  plans  for  ships  of 
U.S.  registry  or  nationality,  or  operating 
under  the  audiority  of  the  United  States. 


In  addition,  the  proposal  would  apply  to 
Mobile  Offshore  Drilling  Units  (MODUs) 
only  when  they  are  not  engaged  in  their 
primary  mode  of  operation.  Any  fixed  or 
floating  drill  rigs,  or  other  offshore 
installations  when  engaged  in  the 
exploration,  exploitation,  or  associated 
offshore  processing  of  seabed  mineral 
resources,  which  have  oil  pollution 
emergency  plans  approved  by  another 
Federal  or  State  agency  will  be 
considered  to  be  in  compliance  vnth 
Regulation  26. 

Foreign  ships  operating  in  U.S.  waters 
must  also  comply  with  Regulation  26. 
Ships  of  foreign  covmtries  that  are  party 
to  MARPOL  73/78  must  have  a  plan 
approved  by  their  flag  state. 

Although  only  10  percent  of  the 
world's  tonnage  belongs  to  states  not 
party  to  Annex  I  of  MARPOL  73/78,  33 
U.S.C.  1902(c)  requires  that  regulations 
be  written  to  ensure  that  the  ships  of 
non-party  states  do  not  receive  more 
favorable  treatment  than  vessels  of 
parties  to  MARPCM.  73/78.  In 
accordance  with  33  CFR  151.21.  these 
ships  must  comply  with  MARPOL  73/ 
78.  and  carry  evidence  of  such 
compliance  issued  by  the  government  of 
a  coimtry  that  is  party  to  MARPCH^  or 
by  a  recognized  classification  society. 
The  Coast  Guard  may  review  the 
shipboard  oil  pollution  emergency  plans 
of  these  ships. 

Regulation  26  does  not  apply  to 
warships;  naval  auxiliary  ships;  or  other 
ships  owrned  or  op«Bted  by  a  country 
when  engaged  in  noncommercial 
service.  In  addition,  the  proposed 
regulation  would  exempt  barges  or  other 
ships  which  are  so  constructed  or 
operated  that  no  oil  can  be  discharged 
from  any  portion  thereof,  intentionally 
or  unintentionally,  including  but  not 
limited  to,  oil  discharged  as  the  result 
of  the  ships'  casualties.  This  exemption 
is  consistent  with  similar  exemptions 
from  certain  MARPOL  Aimex  I  based 
requirements  under  33  CFR  parts  151 
and  155.  See  33  CFR  §§  151.17(d). 
151.25(1).  155.350(c).  and  155.370(e). 

In  accordance  with  33  CFR  151.09. 
Canadian  and  U.S.  ships  operated 
exclusively  on  the  Great  Lakes  or  their 
connecting  and<4ributary  waters,  or 
exclusively  on  the  internal  waters  of  the 
U.S.  are  not  required  to  comply  with 
MARPOL  73/78.  This  proposed 
regulations  preserves  the  exclusion  of 
ships  operating  exclusively  in  these 
waters.  However.  Canada  recently 
acceded  in  Annexes  I  and  11  of  MARPOL 
73/78  and  may  apply  MARPOL  73/78 
requirements  to  ships  in  Canadian 
waters.  Consequently,  the  Coast  Guard 
is  reconsidering  wfaeth^  Annexes  I  and 
n  of  MARPOL  73/78,  including 
Regulation  26  provisions,  should  apply 


to  ships  operating  in  these  waters.  The 
Coast  Guard  solicits  comments  on  the 
follovdng  questions  pertaining  to  ships 
operating  exclusively  on  the  Great  L^ees 
of  North  America  or  their  connecting 
and  tributary-waters: 

1.  What  will  be  the  economic  impact 
of  requiring  these  ships  to  prepare, 
submit,  and  maintain  shipboaid  oil 
pollution  emergency  plans? 

2.  Would  an  effective  date  of  April  5, 
1995,  provide  an  owner  of  operator  of  a 
ship  adequate  time  to  prepare  and 
submit  a  shipboard  oil  pollution 
emergency  plan? 

3.  What  will  be  the  economic  impact 
of  these  regulations  on  "small  entities," 
imder  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))? 

Comments  are  not  limited  to  the 
above  and  are  invited  on  any  aspect  of 
implementing  Regulation  26  on  the 
Great  Lakes. 

This  proposal  addresses  only  the  four 
mandatory  provisions  of  Regulation  26 
that  must  be  included  in  shipboard 
emergency  response  plans:  (1)  An 
outline  of  procedures  for  reporting 
pollution  incidents,  (2)  a  list  of 
authorities  or  persons  to  be  contacted  in 
the  event  of  an  incident,  (3)  a  detailed 
description  of  the  actions  to  be  taken 
immediately  by  persons  on  board  to 
reduce  or  control  discharge  of  oil 
following  an  incident,  and  (4)  a 
procedure  for  coordinating  response 
efforts  with  national  and  local 
authorities.  The  four  mandatory 
provisions  of  Regulation  26  are  the  basic 
items  necessary  for  plans  to  serve  as  a 
tool  for  shipowners. 

Proposed  §  151.26(b)(6)(ii)(A)  of  this 
NPRM  would  require  each  plan  to 
include  a  separafe  appendix  listing 
agencies  or  officials  of  coastal  state 
administrations  responsible  for 
receiving  and  processing  incident 
reports.  The  list  issued  by  the  MEPC  as 
MEPC/Circ.267  may  assist  shipowners 
in  compl)dng  vdth  this  provision. 
Although  inclusion  of  the  MEPC  list,  or 
a  similar  successor  list  issued  by  IMO. 
is  not  mandated  by  the  proposed 
regulation,  its  use  would  be  considered 
prime  facie  evidence  of  compliance 
with  this  requirement  for  enforcement 
purposes.  If  a  shipowner  includes  an 
alternate  list  in  the  plan,  it  should 
contain  comparable  information. 

The  non-mandatory  provisions  of  the 
Regulation  26  guidelines  pro\ide 
guidance  on  additional  injformation  that 
could  be  included  in  the  shipboard  oil 
pollution  emergency  plans,  such  as 
diagrams,  response  equipment,  public 
affairs  practices,  recordkeeping,  regular 
plan  review  by  the  shipowner  and 
exercising.  The  Coast  Guard  is  soliciting 
comments  on  whether  plans  should  be 
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required  to  address  any  or  all  of  the 
non-mandatory  provisions,  particularly 
those  addressing  response  equipment, 
plan  review,  and  plan  testing. 

This  proposed  regulation  would 
require  a  shipowner  to  prepare  and 
submit  two  English  language  copies  of 
its  plan  to  the  Captain  of  the  Port 
(COTP)  or  Officer  in  Charge,  Marine 
Inspection  (CXZMI)  at  the  ship's  home 
port  for  review  and  approval.  The 
approval  period  for  the  plan  is  five 
years.  When  the  approval  period 
expires,  the  shipowner  would  be 
required  to  resubmit  the  entire  plan  for 
review  and  reapproval.  The  proposed 
regulation  would  also  require  a 
shipowner  to  review  its  plan  annually 
and  submit  a  letter  to  the  COTP  or 
OCMI  at  the  ship's  home  port  certifying 
that  the  review  has  been  completed. 

Some  of  the  provisions  in  this 
proposed  regulation  are  similar  to  those 
of  the  vessel  response  plan  (VRP) 
interim  final  rule  (IFR)  (58  FR  7376; 
February  5, 1993)  issued  under  the  Oil 
Pollution  Act  of  1990  (OPA  90)  (Pub.  L. 
101-380).  The  OPA  90  VRP  IFR 
estabhshes  requirements  for  tank  vessels 
which  include  many  of  the  non- 
mandatory  provisions  of  the  Regulation 
26  guidelines,  in  addition  to  many  of 
the  mandatory  provisions.  Like  the  VRP 
IFR,  this  proposed  regulation  would 
require  resubmission  of  shipboard  oil 
pollution  emergency  plans  every  five 
years.  However,  difierences  between 
this  proposed  regulation  and  the  VRP 
IFR  remain.  Some  of  the  more  important 
differences  include  the  following: 

(1)  This  proposed  regulation  would 
apply  to  oil  tankers  of  150  gross  tons 
and  above  and  other  ships  of  400  gross 
tons  and  above,  while  the  VRP  IFR 
requirements  apply  to  all  tank  vessels 
which  carry  oil  in  bulk  as  cargo, 
regardless  of  size; 

(2)  This  proposed  regulation  would 
require  the  creation  and  maintenance  of 
a  hst  of  contacts  in  all  regular ^lorts  of 
call  worldwide.  The  VRP  IFR  requires  a 
complete  geographic-specific  listing  of 
contacts  and  response  resources  for  U.S. 
ports  only. 

(3)  This  proposed  regulation  would 
require  planning  the  response  to  all  oil 
discharges,  including  the  ship's  fuel  oil, 
while  the  VRP  IFR  apphes  only  to  oil 
carried  in  bulk  as  cargo. 

(4)  This  proposed  regulation  would 
require  procedures  and  a  point  of 
contact  on  the  ship  for  coordinating 
response  action  with  shore-based 
authorities.  The  VRP  IFR  generally 
requires  more  structured  (formaUzed) 
arrangements  with  response 
organizations  in  all  U.S.  ports  of  call,  as 
well  as  a  shore-based  qualified 
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indi  idual  to  obhgate  funds  on  the  part 
of  th  s  shipowner  or  operator. 

Ta  ok  vessel  owners  or  operators  may 
find  it  helpful  to  refer  to  §  155.1030  of 
the  ^  "RP  IFR  for  additional 
requ  rements.  The  VRP  IFR  allows  for 
the !  Libmission  of  a  vessel  response  plan 
whi<  h  complies  with  both  sets  of 
respi  )nse  plan  requirements.  This 
pro{  osed  regulation  would,  require  a 
com  )ined  shipboard  oil  pollution 
erne;  gency  plan  and  vessel  response 
plan  to  be  submitted  to  Coast  Guard 
Heai  quarters  for  review  and  approval. 
fi  cilitate  compliance,  the  approval 
I  id  is  the  same  for  both  plans, 
foreign  flag  tank  vessels  operating 
S.  waters,  the  OPA  90  VRP 
requ  rements  may  be  considered  a  local 
requ  rement  imder  section  3.1  of  the 
guid  ;lines  issued  as  Resolution 
MEF  C.54(32),  and  may  be  included  as 
an  a  ipendix  to  a  Regulation  26  plan. 

O   March  5, 1993,  the  Coast  Guard 
relea  sed  Navigation  and  Vessel 
Insp  (ction  Circular  (NVIC)  No.  2-93  to 
prov  de  guidance  to  the  affected 
com:  nunity  on  compliance  before 
Regi  lation  26  became  effective  for  new 
ship !  on  April  4. 1993.  The  NVIC  has 
no  n  gulatory  force;  it  simply  provides 
guid  uice  pending  the  issuance  of 
regu  ations.  The  Coast  Guard  also  issued 
Char  ge  1  to  NVIC  2-93  on  July  28. 1993. 
prov  ding  shipowners  with  the  current 
list  (  f  national  operational  contact 
poin  ;s  adopted  by  the  MEPC. 

Subi  lission  of  Shipboard  Oil  Pollution 
Erne -gency  Plans 

Oi  mers  or  operators  of  all  U.S.  Ships 
to  w  lich  this  regulation  apphes  must 
prep  ire  and  submit  two  English 
lang  lage  copies  of  the  shipboard  oil 
polh  ition  emergency  plans  to  the 
appi  ipriate  Coast  Guard  Captain  of  the 
Port  [COTP)  or  Officer  in  Charge. 
Mar  le  Inspection  (OCMI)  for  review 
and  ipproval.  Under  Regulation  26. 
own  irs  or  operators  of  new  ships  should 
have!  submitted  plans  by  April  4, 1993. 
The  term  "new  ship"  means  a  ship  that 
has  leen  deUvered  on  or  after  April  4, 
1991  For  ships  defivered  after  April  4, 
1993,  plans  must  be  submitted  at  least 
60  days  before  the  owners  or  operators 
intei  d  to  begin  operations.  Ov\naers  or 
oper  itors  of  existing  ships  wall  be 
requ  red  to  submit  plans  at  least  60  days 
prio)  to  April  4, 1995,  and  must  have  an 
appi  3ved  plan  on  board  by  April  4, 
1991  The  term  "existing  ship"  is 
ciuT<  ntly  defined  in  §  151.05  as  "a  ship 
that  s  not  a  new  ship."  Therefore,  for 
the  ]  luposes  of  this  proposed 
regu  ation.  "existing  ship"  means  a  ship 
that  las  been  deUvered  before  April  4. 
1993 .  Plans  must  be  resubmitted  every 
five  rears  for  review  and  approval. 


Owners  or  operators  of  tank  vessels 
that  must  comply  with  OPA  90  VRP 
requirements  may  meet  the 
requirements  of  Regulation  26  by 
submitting  one  response  plan,  piusuant 
to  §  155.1030,  if  the  plan  addresses  the 
following  Regulation  26  requirements  in 
addition  to  the  OPA  90  requirements: 
(1)  Discharges  of  all  oils  defined  imder 
Armex  I  of  MARPOL  73/78,  whether 
carried  as  cargo  or  as  fuel;  (2)  contacts 
for  all  coastal  state  and  regular  ports  of 
call  worldwide;  and  (3)  the  procedures 
and  point  of  contact  on  the  ship  for 
coordinating  shipboard  action  with 
national  and  local  authorities  in 
combating  the  pollution.  The  letter  of 
transmittal  should  clearly  state  that  the 
plan  is  intended  to  comply  with  the 
requirements  of  both  Regulation  26  and 
OPA  90.  Combined  Regulation  26  and 
OPA  90  VRP  plans  must  be  submitted 
to  the  Coast  Guard  at  the  following 
address:  Commandant  (G-MEP-6).  U.S. 
Coast  Guard.  2100  Second  Street  SVV., 
Washington,  DC  20593-0001. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  Section  3(f)(1) 
of  Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  PoHcies  and  Procedures"  (44 
FR  11040;  February  26. 1979).  A  draft 
evaluation  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  This  evaluation  is 
summarized  below.  This  proposal  will 
not  result  in  annual  costs  of  $100 
million  or  more;  will  have  no  significant 
adverse  effects  on  competition, 
employment,  or  other  aspects  of  the 
economy,  and  will  not  result  in  a  major 
increase  in  costs  and  prices. 

The  Coast  Guard  estimates  that  1,534 
U.S.  flag  ships  must  comply  with 
Regulation  26  of  Annex  I  of  MARPOL 
73/78.  The  Coast  Guard  assumes  that 
1,234  existing  non-tank  vessels  will 
prepare  Shipboard  Oil  Pollution 
Emergency  Plans  to  meet  the 
requirements  of  Regulation  26.  In 
addition,  the  Coast  Guard  assumes  that 
284  existing  tank  vessels  will  prepare 
and  submit  combined  Shipboard  Oil 
Pollution  Emergency  Plans  and  OPA  90 
Vessel  Response  Plans.  The  Coast  Guard 
estimates  that  16  ships  will  be 
constructed  in  the  U.S.  between  April  4, 
1993  and  April  4, 1995.  Therefore,  the 
total  nimiber  of  ships  which  must 
comply  with  this  regulation  will  equal 
1,534. 

Based  on  hourly  cost  data  of  those 
required  to  comply  with  Regulation  26, 
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it  is  estimated  to  cost  $4,320.00  to 
prepare  a  Shipboard  Oil  Pollution 
Emergency  Plan.  It  is  estimated  to  cost 
$855.00  to  prepare  the  additional 
requirements  of  a  VRP  that  complies 
with  MARPOL  Regulation  26.  Tlxe  total 
annualized  cost  to  respondents  for 
initial  plan  preparation  between  1993 
and  1995  is  estimated  to  be  $5,642,820. 
The  Coast  Guard  will  review  submitted 
Shipboard  Oil  Pollution  Emergency 
Plans  to  ensure  compliance  with 
Regulation  26.  Total  government 
annuahzed  costs  associated  with  review 
of  the  Shipboard  Oil  Pollution 
Emergency  Plans  are  estimated  to  be 
$78,663  between  1993  and  1995.  The 
net  present  value  of  the  costs  of  the 
proposed  regulation,  discoimted  at  7 
percent,  is  $4,675,060. 

The  dollar  value  of  direct  societal 
benefits  derived  from  the  proposed  rule 
are  not  quantifiable,  but  may  be 
substantial.  Historical  data  is 
insufficient  to  quantify  benefits. 
However,  this  program  should  improve 
response  capabilities  and  minimize  the 
environmental  impact  of  oil  discharges 
from  ships.  If  efficiencies  in  the  cleanup 
of  spilled  oil  go  up  by  only  a  small 
percentage,  the  savings  that  would 
accrue  to  the  maritime  industry  and  to 
the  public  would  exceed  the  costs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  expects  that  few  new 
cost  will  be  associated  with  this  rule 
because  few  small  entities  own  ships  of 
the  gross  tonnage  to  which  this 
proposed  regulation  would  apply. 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 


reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the         x 
following  sections:  151.26, 151.27,  and 
151.28.  llie  following  particulars  apply: 

DOT  Afo.:  2115. 

OAffl  Confroi  No.:  2115-XXXX. 

Administration:  U.S.  Coast  Guard. 

Title:  Shipboard  Oil  Pollution 
Emergency  Plans. 

Need  for  Information:  This  proposed 
regulation  would  direct  shipowners  to 
prepare,  submit,  and  maintain 
shipboard  oil  pollution  emergency 
plans. 

Proposed  Use  of  Information:  The 
Coast  Guard  will  review  submitted 
plans  to  ensiu«  compUance  with 
Regulation  26  of  Annex  I  of  MARPOL 
73/78.  The  information  contained  in  the. 
plans  will  improve  the  capabilities  of 
individual  vessel  operators  to  respond 
to  oil  spills  and  will  enhance 
cooperative  response  efforts  of  the 
vessel  operators  and  the  government 
agencies.  Also,  Coast  Guard  issuance  of 
a  vessel's  International  Oil  Pollution 
Prevention  (lOPP)  Certificate  evidencing 
compliance  with  Regulation  26  will 
facilitate  the  oceangoing  trade  of  U.S. 
vessels  with  foreign  countries  that  are 
parties  to  MARPOL  73/78. 

Frequency  of  Response:  Plans  must  be 
resubmitted  every  5  years  for  review 
and  approval.  However,  if  there  are  any 
revisions  or  amendments  requiring 
approval,  the  plan  must  be  resubmitted 
as  appropriate.  In  addition,  a  letter 
certifying  that  the  annual  review  has 
been  completed  must  be  submitted 
annually. 

Burden  Estimate:  125,396  hours. 

Respondents:  All  owners  of  U.S.  flag 
oil  tankers  of  150  gross  tons  and  above 
and  all  other  U.S.  flag  ships  of  400  gross 
tons  and  above. 

Form(s):  None. 

Average  Burden  Hours  per 
Respondent:  82  hours. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  imder  section  2B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  is 
expected  to  contribute  to  the  reduction 
of  the  occurrence  of  ship-generated  oil 
spills  in  the  marine  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  of 
copying  where  indicated  under 
ADDRESSES. 

List  (^  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES. 
GARBAGE  AND  MUNiaPAL  OR 
COMMERCIAL  WASTE 

Sut}part  A — Implementation  of 
MARPOL  73/78 

1.  The  authority  citation  for  33  CFR 
part  151,  subpart  A,  continues  to  read  as 
follows: 

Authority:  33  U.S.C.  1321(j)(l)(c)  and 
1903(b):  Executive  Order  11735;  3  CFR  1971- 
1975  Comp.  p.  793;  49  CFR  1.46. 

2.  Section  151.05  is  amended  by 
adding  paragraph  (5)  under  the 
definition  of  New  ship  and  adding  a 
definition  of  Shipboard  oil  pollution 
emergency  plan  to  read  as  follows: 

Subpart  A — Implementation  ol 
MARPOL  73/78 

§151.05    Definitions 

•  •        *        •        • 

New  ship  means  a  ship — 

•  *        •        *        • 

(5)  For  the  purposes  of  §§151.26 
through  151.28,  which  is  delivered  on 
or  after  April  4, 1993. 

•  •        •        •        • 

Shipboard  oil  pollution  emergency 
plan  means  a  plan  prepared,  submitted, 
and  maintained  according  to  the 
provisions  of  §§151.26  through  151.28 
of  this  subpart  for  United  States  ships  or 
maintained  according  to  the  provisions 
of  §  151.29(a)  of  this  subpart  for  foreign 
ships  operated  under  the  authority  of  a 
country  that  is  party  to  MARPOL  73/78 
while  in  the  navigable  waters  of  the 
United  States. 
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3.  Section  151.09  is  amended  by 
adding  paragraphs  (c>and  (d)  to  read  as 
follows: 

f15t.0»   AppllcabWty. 

«  •  •  •  • 

(c)  Sections  151.26  through  151.28 
apply  to  each  United  States  oceangoing 
siiip  specified  in  paragraphs  (aHl) 
through  (a)(4)  of  this  section  which  is — 

(1)  An  oil  tanker  of  150  gross  tons  and 
above  or  other  ship  of  400  gross  tons 
and  above;  or 

(2)  A  fixed  or  floating  drilling  rig  or 
other  platform,  when  not  enga^d  in  the 
exploration,  exploitation,  or  associated 
of^hore  processing  of  seabed  mineral 
resources. 

(d)  Sections  151.26  through  151.28  do 
not  apply  to^ 

(1)  The  ships  specified  in  paragraph 
(b)  of  this  section; 

(2)  Any  barge  or  other  ship  which  is 
constructed  or  operated  in  such  a 
manner  that  no  oil  can  be  discharged 
from  any  portion  thereof,  ioteationally 
or  unintentionally,  including,  but  not 
limited  to,  oil  discharged  as  the  result 
of  a  casualty  to  the  ship. 

§151.21    [Amended] 

4.  Section  151.21(a)  is  amended  by 
adding  the  words  "that  is  party  to 
MARPOL  73/78"  in  the  last  sentence 
after  the  word  "country". 

5.  Sections  151.26  through  151.29  are 
added  to  read  as  follows: 

9151.29    Shipboard  on  poNutton 
emergency  ptens. 

•(a)  Language  (^  the  plan.  The 
shipboard  oil  pollution  emergency  plan 
must  be  avaiU^le  on  board  in  English 
and  in  the  working  language  of  the 
master  and  the  offiqsrs  of  the  ship,  if 
different. 
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b)  i'ian/bnnat  The  plan  must 
ca  itain  ih»  feUowing  six  sections.  A 
se  rentb  zKn-mandatory  section  may  be 
in  :luded  «l  the  shipowner's  discretion: 

1)  Ii^roduction.  This  section  must 
CO  itain  the  following  introductory  text: 

'(i)  This  plan  is  written  in  accordance 
w  th  the  requirements  of  Regulation  26 
of  Annex  I  of  the  International 
&  nvention  for  the  Prevention  of 
Pc  llution  from  Ships,  1973.^  as  modified 
b)  the  Protocol  of  1978  relating  thereto 
(K  ARPCM.  73/78J. 

ii)  The  puirpose  of  the  plan  is  to 
pi  mde  guidance  to  the  master  and 
of  icers  on  board  the  ship  with  respect 
to  the  steps  to  be  taken  when  a  polhttion 
in  ndent  has  occurred  or  is  like^  to 
oc  nir. 

iii)  The  plan  contains  all  information 
an  i  operational  instructions  required  by 
th  !  guidelines  (ResoluticA 
M  3^54(32)).  The  appendices  contain 
na  [nes,  telephone  numbers,  telex 
ni  mbers,  etc.  c^  all  contacts  referenced 
in  the  plan,  as  well  as  other  reference 
mi  itehaL 

iv)  This  plan  has  been  approved  by 
th  I  Coast  Guard  and.  exce^  as  {wovided 
be  ow,  no  alteration  or  revision  may  be 
mi  ide  to  any  part  of  it  without  the  prior 
ap  jroval  of  the  Coast  Guard 

v)  Changes  to  the  seventh  section  of 
th<  I  plan  and  the  appendices  do  not 
re  ^ire  approval  by  the  Coast  Guard. 
Tl  e  appendices  must  be  maintained  up- 
to  date  by  owners,  operators,  and 
m;  inagers." 

2)  Preamble.  This  section  must 

CO  itain  an  explanation  of  the  purpose 
an  J  use  of  the  plan  and  indicate  how 
Ihf  shipboard  plan  relates  to  other 
sh  )re-based  plans. 

3)  Reporting  requirements.  This 
se  lion  of  the  plan  must  rnchide 

in  brmation  relating  to  the  following: 


(i)  When  to  report 

(A)  A  rep<n1  shall  be  made  whenever 
an  incident  involves — 

(I)  A  discharge  of  oil  resulting  from 
damage  to  the  ship  or  its  equipment,  or 
for  the  purpose  of  secxiring  the  salety  of 
a  ship  or  saving  life  at  sea; 

12\  A  discharge  of  oil  during  the     * 
operation  of  the  ship  in  excess  of  the 
quantities  or  instantaneous  rate 
permitted  in  §  151.10  (^  this  subpart  or 
in  §  15737  of  this  subchapter,  or 

(3)  A  probable  discharge.  Factors  to  be 
considered  in  determining  wheth»  a 
discharge  is  probable  include,  but  are 
not  limited  ta  Ship  location  and 
proximity  to  land  or  other  navigatic»ial 
hazards,  weather,  tide,  currrait.  sea  state, 
and  traffic  density.  The  master  must 
make  a  report  in  cases  of  cotbsion, 
grounding,  fire,  explosion,  structural 
failure,  flooding  or  cargo  shiftily,  or  an 
incident  resulting  in  failure  or 
breakdown  of  steering  gear,  iHt>pulsion, 
electrical  generating  system,  or  essential 
shipbome  navigational  aids. 

IB)    [Reservedl 

(ii)  Information  required.  This  section 
of  the  plan  must  iix:Iude  a  notification 
form,  such  as  that  depicted  in  Table 
151.26(bK3Kii)f  A),  that  contains 
information  to  be  provided  in  the  iiutia) 
and  follow-up  notifications.  The  initial 
notification  should  include  as  much  of 
the  information  on  the  form  as  possible, 
and  supplemental  information,  as 
appropriate.  However,  the  initial 
notification  must  not  be  delayed 
pending  collection  of  all  information. 
Copies  of  the  form  must  be  placed  at  the 
location(s)  on  the  ship  from  which 
notification  may  be  made. 

SaUNO  COOK  4«1ft-t4-«f» 


TABLE  i61.26(b)(3>(il)(A) 


SHlPBnART>  fttl.  Pni  J  irrtftM  WMW-nnwrar^  pt  am 
SAUT»l  F  roBUAT  rnw  mrrfAi  MnTmrATiftn 


AArawPWAMff   rATT  sir.N  rt^r.\ 


BB  tnATP  ANT^  TixAv  nv  FVffMT  jrrn\ 

LJLJLJLJLJLJ 

: D      D     H      H     M      M 


CX:  (POSITION.  LAT.  LONG) 

LJLJLJLJLILJISJ 

d      d     m    m 


DP  rBRARINC   l^HTTAMrrir  vnnxi  i.AMT>MAPif\ 


L_IL 


JLJLJLEJLWJ 


d      d      d     m     m 


EXUCmi&SE) 


L_ILJ 

d      d      d 


LJLJLJ 

d      d      d 


I I 

N  mUea 


LJLJLJ 


kn  kn  I/IO 


LL  riNTgwnPn  TPAf  v> 


MM  mADin  STATTONsrs^  r.iiATgnirr^\ 


NN  (DATE  A.ND  TTMF  OF  NFYT  RFPDRT     trrrt 

LJLJLJ  LJLJLJ 

D      D     H      H     M      M 


PP  fTYPF.  AND  QtJANTTTV  OF  r  ARnn /BTTMVryRa  f^M  »r.APr.^ 


OQ  fBRIKF  DETAH.S  OF  DEFRCTS/DPFTrtFNriPg /nAiLiAnp\ 


TABLE 


51.26(b)(3)(ii)(A)  Continued 


RR  fRRiFF nFTAn.9 OF pni Ji  HOM  iMct.imiwr.  vsmiMrv  or  ottamtity i/^rt) 


SS  (BRTFF  nFTATT-*;  OF  WFATtArp  ANH  SFA  rftMniTinMg) 


WIND 


c 


DIRECTION    LJL 


SPEED 


(Be«u  brt) 


TT  fCQNTArr  nFTAIT5i  OF  SHT  >'fi  OWWFR  /OPFPATOP  /AP.FMT) 


in?  (SMTP  RT7F  AND  TYPF) 

LENGTH:  (m)       BREADtTB: 


u 


SWELL 


[ 


DiREcnoM   LJLJLJ 


HEIGHT 


(m) 


(m)         DRAUGHT: 


(m>      TYPE: 


XX  rADDlTTQNAL  INFQRMATIOT*) 


BRIEF  DETAILS  OF  INCIDENT: 

NEED  FOR  OUTSIDE  ASSISTS 

ACTIONS  BEING  TAKEN: ' 

NUMBER  OF  CREW  AND  DETAILS  OF  ANY  INJURIES: 

DETAILS  OF  P&I  CLUB  k  LOCii  CORRESPONDENT: 

OTHERS: 


refer  mce 


fo- 


g»ods 


Note:  The  alphabetical 

"Genera)  principles 
requirements,  including 

Involving  dangerous 
pollutants"  adopted 
by  resolution  A648<  1 6 
alphabetical  sequence 
information  required 
those  used  to  transmit 


letters  in  the  above  format  are  from 
ship  reporting  systems  and  ship  reporting 
-  guidehnes  for  reporting  incidents 

.  harmful  substances  and/or  marine 
the  International  Maritime  Organiz»ti<m 

The  tetters  do  not  follow  th«  complete 
as  certain  letters  are  used  to  designate 
for  other  standard  reporting  formats,  e.g. 
'  route  information. 
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(B)    pteserved} 

(ill)  Whom  to  contact. 

(A)  This  section  of  the  plan  must 
make  reference  to  the  appendices  listing 
coastal  state  contacts,  port  contacts,  and 
ship  interest  contacts. 

(B)  For  actual  or  probable  discharges 
of  oil,  the  reports  must  comply  with  the 
procedures  described  in  MARPOL 
Protocol  I. 

(4)  Steps  to  control  a  discharge.  This 
section  of  the  plan  m\ist  contain  a 
discussion  of  procedures  to  address  the 
following  scenarios: 

Ci)  Operational  spiJh:  The  plan  must 
outline  procedures  for  removal  of  oil 
spilled  and  contained  on  deck.  The  plan 
must  also  provide  guidance  to  ensure 
proper  disposal  of  recovered  oil  and 
clean-up  materials; 

(A)  Pipe  leakage:  The  plan  must 
provide  specific  guidance  for  dealing 
with  pipe  leakage; 

(B)  TanJt  overflow:  The  plan  must 
include  procedures  for  dee  ling  with 
tank  overflows.  It  must  provide 
alternatives  such  as  transferring  cargo  or 
bunkers  to  empty  or  slack  tanks,  or 
readying  pumps  to  transfer  the  excess 
ashore; 

(C)  Hull  leakage:  The  plan  must 
outUne  procedures  for  responding  to 
spills  due  to  suspected  hull  leakage, 
including  guidance  on  measures  to  be 
taken  to  reduce  the  head  of  oil  in  the 
tank  involved  either  by  internal  transfer 
or  discharge  ashore.  Procedures  to 
handle  situations  where  it  is  not 
possible  to  identify  the  specific  tank 
from  which  leakage  is  occurring  must 
also  be  provided.  Procedures  for  dealing 
with  suspected  hull  fractures  mu5t  be 
included.  These  procedures  must  take 
into  account  the  effect  of  coneclive 
actions  on  hull  stress  and  stability. 

(ii)  Spills  resulting  from  casualties: 
Each  of  the  casualties  Usted  in  this 
paragraph  must  be  treated  in  the  plan  as 
a  separate  section  comprised  of  various 
checklists  or  other  means  which  will 
ensure  that  the  master  considers  all 
appropriate  factors  when  addressing  the 
specific  casualty.  These  checklists  must 
be  tailored  to  the  specific  ship.  In 
addition  to  the  che^cklists,  specific 
personnel  assignments  for  anticipated 
tasks  must  be  identified.  Reference  to 
existing  fire  control  plans  and  muster 
lists  is  sufficient  to  identify  personnel 
responsibilities  in  the  following 
situations: 

(A)  Groimding; 

(B)  Fire  or  explosion; 

(C)  Collision; 

(D)  Hull  failure;  and 

(E)  Excessive  list. 

(iii)  In  addition  to  the  checklist  and 
persomiel  duty  assignments  required  by 


paragraph  (bK4Kli)  of  this  section,  the 
plan  must  include— 

(A)  Priority  actions  to  ensure  the 
safety  of  personnel  and  the  ship,  assess 
the  linage  to  the  ship,  and  take 
appropriate  further  action; 

(B)  Information  for  making  damage 
stabihty  ar>d  longitudinal  strength 
assessments,  or  contacting  classification 
societies  to  acquire  such  informatioiL 
Nothing  in  this  section  shall  be 
construed  as  creating  a  requirement  for 
damage  stability  plans  or  calculations 
beyond  those  required  by  law  or 
regulation;  and 

(C)  Lightening  procedures  to  be 
followed  in  cases  of  extensive  structural 
damage.  The  plan  must  contain 
information  on  procedures  to  be 
followed  for  ship-to-ship  transfer  of 
carga  Reference  may  be  made  in  the 
plan  to  existing  company  guides.  A 
copy  of  such  comp>any  procedures  for 
ship-to-ship  transfer  operations  must  be 
kept  in  the  plan.  The  plan  must  address 
the  coordination  of  this  acti\aty  with  the 
coastal  or  port  state,  as  appropriate. 

(5)  National  and  local  coordination. 
This  section  of  the  plan  must  contain 
information  to  assist  the  master  in 
initiating  action  by  the  coastal  State, 
local  government,  or  other  involved 
parties.  This  information  must  include 
guidance  to  assist  the  master  with 
organizing  a  response  to  the  incident 
should  a  response  not  be  organized  by 
the  shore  authorities.  Detailed 
information  for  specific  areas  may  be 
included  as  appendices  to  the  plan. 

(6)  Appendices.  Appendices  must 
include  the  following  information: 

(i)  Twenty-four  hour  contact 
information  and  alternates  to  the 
designated  contacts.  These  details  must 
be  routinely  updated  to  accoimt  for 
personnel  changes  and  changes  in 
telephone,  telex,  and  telefacsimile 
numbers.  Gear  guidance  must  also  be 
provided  regarding  the  preferred  means 
of  communication. 

(ii)  The  following  lists,  each  identified 
as  a  separate  appendix: 

(A)  A  list  of  agencies  or  officials  of 
coastal  state  administrations  responsible 
for  receiving  and  processing  incident 
rejKjrts; 

(B)  A  list  of  agencies  or  officiiils  in 
regularly  visited  ports.  When  this  is  not 
feasible,  the  master  must  obtain  details 
concerning  local  reporting  procedures 
upon  arrival  in  port;  and 

(C)  A  list  of  an  parties  with  a  financial 
interest  in  the  ship,  including,  but  not 
limited  to,  ship  and  cargo  owners, 
insurers,  and  salvage  interests. 

(D)  A  list  which  specifies  who  will  be 
responsible  for  informing  the  parties 
listed  and  the  priority  in  which  they 
must  be  notified. 


(iii)  A  record  of  annual  reviews  and 
changes. 

(7)  Non-inaitdatory  provisiom.  If  Ais 
section  is  included  by  the  shipowner,  it 
should  include  the  following  types  of 
information  or  any  other  information 
that  may  be  appropriate: 

(i)  Diagrams; 

(ii)  ReCTKjnse  equipment; 

(iii)  Public  affau^  pxractices; 

(iv)  Recordkeeping;  arwi 

(v)  Plan  exercising. 

$151.27    Plan  subtntoskHi  and  approval. 

(a)  No  ship  subject  to  this  i>art  may 
operate  unless  it  carries  on  board  a 
shipboard  oil  pollution  emergency  plan 
approved  by  the  Coast  Guard.  For  new 
ships,  plans  must  be  submitted  at  least 
60  days  before  the  ship  intends  to  begin 
operations.  For  existing  ships,  plans 
must  be  submitted  at  least  60  days  prior 
to  April  4, 1995,  and  an  approved  plan 
must  be  on  board  by  April  4, 1995. 

(b)  An  owner  or  operator  of  a  ship  to 
which  this  part  apphes  shall  prepare 
and  submit  two  English  language  copies 
of  the  shipboard  oil  pollution 
emergency  plan  f  o  the  Captain  of  the 
Port  (COTP)  or  Officer  in  Charge, 
Marine  Inspection  (OCMI)  at  the  ship's 
home  port,  for  review  and  approval. 

(c)  Combined  shipboard  oiipollution 
emergency  plans  and  response  plans 
meeting  the  requirements  of  subparts  D 
and  E  of  part  155  of  this  chapter  must 
be  prepared  according  to  §  155.1030(i)  of 
this  chapter  and  submitted  to  the  Coast 
Guard  at  the  following  address: 
Commandant  (G-MEP-6).  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 

(d)  If  tne  Coast  Guard  determines  that 
the  plan  meets  all  requirements  of  this 
section,  the  Coast  Guard  will  notify  the 
owner  or  operator  of  the  ship  and  return 
one  copy  of  the  approved  plan  along 
vnth  an  approval  letter.  The  approval 
period  for  a  plan  expires  5  years  after 
the  plan  approval  date. 

(ej  If  the  Coast  Guard  determines  that 
the  plan  does  not  meet  all  of  the 
requirements,  the  Coast  Guard  will 
notify  the  owner  or  operator  of  the 
plan's  deficiencies.  Tlie  owner  or 
operator  must  then  resubmit  two  copies 
of  the  revised  plan,  or  corrected 
portions  of  the  plan,  within  45  days  of 
receipt  of  the  notice  of  deficiency. 

i  151.28    Plan  review  and  revision. 

(a)  An  owner  or  operator  of  a  ship  to 
which  this  part  applies  must  review  the 
shipboard  oil  pollution  emergency  plan 
aimually  and  submit  a  letter  to  the 
COTP  or  OCMI  at  the  ship's  home  port 
certifying  that  the  review  has  been 
completed.  This  review  must  occur 
within  1  month  of  the  anniversary  date 
of  Coast  Guard  approval  of  the  plan. 


(b)  The  owner  or  operator  shall 
submit  any  plan  amendments  to  the 
CX)TP  or  CX^MI  at  the  ship's  home  port 
for  information  or  approval. 

(c)  The  entire  plan  must  be 
resubmitted  to  the  COTP  or  OCMI  at  the 
ship's  home  port  for  reapproval  6 
months  before  the  end  of  the  Coast 
Guard  approval  period  identified  in 

§  151.27(d)  of  this  subpart. 

(d)  A  record  of  annual  review  and 
changes  to  the  plan  must  be  maintained 
in  the  appropriate  appendices. 

(e)  The  owner  or  operator  shall  submit 
revisions  or  amendments  to  an 
approved  plan  for  information  or 
approval  after  thereis — 


(1  A  significant  change  in  the  ship's 
conf  juration  that  affects  the 
infoT  nation  included  in  the  plan; 
(2  A  significant  change  in  the  ship's 
lures  to  control  a  discharge;  and 
I A  change  in  the  owner  or  operator 
i  ship;  or 

I  Any  other  significant  changes  that 
implementation  of  the  plan. 

§  151129    Foreign  ships. 

(alEach  oil  tanker  of  150  gross  tons 
and  { ibove  and  each  other  ship  of  400 
grosi  tons  and  above,  operated  under 
the « iithority  of  a  country  other  than  the 
Unit  (d  States  that  is  party  to  MARPOL 
73/7  J,  shall  carry  on  board  a  shipboard 
oil  p  dilution  emergency  plan  approved 
by  it  >  flag  state  while.in  the  navigable 


waters  of  the  United  States  or  while  at 
a  port  or  terminal  under  the  jurisdiction 
of  the  United  States. 

(b)  Each  oil  tanker  of  150  gross  tons 
and  above  and  each  other  ship  of  400 
gross  tons  and  above,  operated  under 
the  authority  of  a  country  that  is  not  a 
party  to  MARPOL  73/78,  must  comply 
with  §  151.21  of  this  subpart  while  in 
the  navigable  waters  of  the  United 
States. 

Dated:  February  10, 1994. 
AJE.  Heiuit 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

(FR  Doc.  94-3522  Filed  2-16-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  150 

(CGD93-08(q 

RIN2115-AEe» 

Louisiana  Offshore  Oil  Port:  Expansion 
of  Deepwater  Port  Safety  Zone 
Boundaries 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
expand  the  boundaries  of  the  safety 
zone  for  the  Louisiana  Offshore  Oil  Port 
(LOOP).  A  deepwater  port  safety  zone 
constitutes  an  area  within  which  the 
erection  of  structiu^s  or  mobile  drilling 
operations  for  the  exploration  for  or 
extraction  of  oil  or  gas  is  prohibited.  An 
expanded  safety  zone  would  enlarge  the 
approach  to  the  terminal  portion  of  the 
safety  zone  and  provide  more 
unobstructed  maneuvering  room  for 
vessels  arriving  and  departing  from 
LOOP.  This  would  reduce  the  risk  of  a 
marine  casualty  and  subsequent 
pollution. 

DATES:  Comments  must  be  received  on 
or  before  March  21, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRAy3406)  (CGD  93-080), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW.,  Washington.  DC 
20593-0001 ,  or  may  be  delivered  to 
room  3406,  at  the  same  address, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

The  Executive  Secretary  maintains  the 
pubUc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Walter  (Bud) 
Hunt,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff.  (G-MS-1),  (202) 
267-6740.  This  telephone  is  equipped 
to  record  messages  on  a  24-hour  basis. 

SUPPl£MENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arnuients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  93-080).  and  give  the  reason  for 
each  comment  The  Coast  Guard 
requests  that  all  OHnmMits  and 
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ents  be  submitted  in  an 
unboind  format  suitable  for  copying 
e  ectronic  filing.  If  not  practical,  a 
copy  of  any  bound  materials  is 
requested.  Persons  wanting 
acknc  wledgment  of  receipt  of  comments 
shoulp  enclose  a  stamped,  self- 
pKJStcard  or  envelope. 
Coast  Guard  will  consider  all 
comijents  received  during  the  comment 
It  may  change  this  proposal  in 
)f  the  comments.  The  Coast  Guard 
encoi  rages  individuals  or  organizations 
commented  on  the  notice  of 
for  rulemaking  to  submit 
comiients  on  this  notice  of  proposed 
rulen  aking  (NPRM). 

Th(  Coast  Guard  plans  no  public 
heiiri;  ig.  Persons  may  request  a  pubUc 
heart  kg  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 

The  request  should  include 
why  a  hearing  would  be 
bene:  cial.  If  it  determines  that  the 
oppo  tunity  for  oral  presentations  will 
aid  tl  is  rulemaking,  the  Coast  Guard 
will  1  old  a  pubUc  hearing  at  a  time  and 
place  to  be  annoiuiced  by  a  later  notice 
in  th4  Federal  Register. 

Draft  ng  Infbrmatioii 

Th  r  principal  persons  involved  in 
draft  Qg  this  document  are  Lieutenant 
Com  lander  Walter  (Bud)  Hunt,  Project 
Mani  ger,  and  Jacqueline  Sullivan, 
Proje  :t  Counsel,  Oil  PolluUon  Act  (OPA 
90)  S  aff.  (G-MS-1). 

Back  ^und  and  Purpose 

Th  >  Deepwater  Port  Act  of  1974  (33 
U.S.C  .  1501  et  seq.)  requires  the 
Seen  tary  of  Transportation  to  designate 
a  zoc  9  of  appropriate  size  aroimd  and 
inclu  ding  any  deepwater  port  for  the 
purp  >se  of  navigational  safety  and  to 
prote  ::t  the  marine  environment.  This 
respc  nsibility  was  delegated  to  the 
Coasi  Guard  in  49  CFR  1.46(s).  A 
deep  vater  port  safety  zone  is  designed 
to  pr  imote  safety  of  hfe  and  property, 
mari  te  environmental  protection  and 
navioational  safety  at  any  deepwater 
port  I  ind  adjacent  waters.  No 
insta  lations,  structures,  or  uses  that  are 
incoi  ipatible  with  port  operations  are 
pern  itted  in  a  deepwater  safety  zone.  33 
CFR  )art  150  establishes  the  geographic 
bouE  daries  of  the  safety  zone  for  the 
Louii  iana  Offshore  Oil  Port  (LOOP)  in 
Ann(  x  A  and  provides  for  the 
mod  fication  of  safety  zone  boimdaries 
as  ex  lerience  is  gained  in  deepwater 
port  I  >per8tions.  Changes  in  •  safety 
zone  at  a  deepwater  port  are  subject  to 
notii  cation  and  consideration  of  the 
view^  of  interested  parties. 

Oq  December  29, 1980.  the  Coast 
Guaiil  established  a  safety  zone  to 
proti  ct  three  single-point  moorings  at 


the  Louisiana  Offshore  Oil  Port  (LOOP) 
(45  FR  65644).  The  rulemaking  was 
considered  "nonsignificant"  imder 
existing  Department  of  Transportation 
(DOT)  and  Coast  Guard  regulatory 
guidelines.  On  May  13, 1982,  the  Coast 
Guard  established  a  safety  fairway  to 
provide  unobstructed  approach  for 
vessels  transmitting  to  tiie  LOOP  safety 
zone  (47  FR  20580). 

On  January  16, 1984,  LOOP  submitted 
to  the  Coast  Guard  a  request  for  a  waiver 
of  the  requirements  of  33  CFR 
150.337(a)  which  prohibits  a  tanker 
from  entering  or  departing  a  safety  zone 
by  other  than  a  designated  safety 
fairway.  LOOP  submitted  to  the  Coast 
Guard  chart  11359  and  indicated  two 
imcharted  areas  adjacent  to  the  safety 
zone  which  they  referred  to  as  exclusion 
zones.  LOOP  requested  that  vessels 
calling  at  the  deepwater  port  be 
provided  with  additional  maneuvering 
room  by  allowing  use  of  these  exclusion 
zones  when  departing  or  entering  the 
LOOP  safety  zone.  Deviations  from  the 
safety  fairway  into  these  zones  came  to 
be  known  as  "exclusions."  On  February 
20, 1987,  the  Coast  Guard  granted  for  1 
year  a  waiver  of  the  requirements  that 
tankers  enter  and  leave  the  safety  zone 
by  the  safety  fairway.  LOOP  was 
required  to  document  the  number  of 
taiiker  maneuverings  requiring  transit 
outside  the  existing  safety  zone,  the 
percentage  of  excursions  which 
occurred  within  the  two  imcharted  areas 
identified  as  excursion  zones,  and  the 
date,  time,  and  approximate  track  line 
used  for  each  excursion.  Since  then,  the 
Coast  Guard  has  renewed  the  waiver  on 
an  annual  basis. 

On  December  30, 1987.  LOOP  asked 
the  Coast  Guard  to  make  the  waiver 
permanent.  On  February  8. 1988.  the 
request  was  denied  on  die  grounds  that 
future  exploration  for  or  extraction  of  oil 
or  gas  might  occur  within  one  or  both 
excursion  zones.  If  such  activity  took 
place,  the  Coast  Guard  might  have  to 
revoke  the  waiver  for  the  sake  of  safety. 

In  May  1988.  CONOCO,  Inc. 
(CONOCO)  was  issued  an  oil  and  gas 
lease  by  the  Department  of  the  Interior's 
Minerals  Management  Service  (MMS) 
under  the  Outer  Continental  Shelf  and 
Lands  Act  (OCSLA)  (43  U.S.C.  1331  et 
seq.)  in  the  area  that  was  in  the 
uncharted  existing  excursion  zone.  The 
lease  included  a  provision  for  the 
government  to  suspend  or  cancel  the 
lease  with  compensation  when  provided 
by  the  OCSLA.  In  August  1990.  LOOP 
notified  the  Coast  Guard  that  CONOCO 
intended  to  drill  under  authority  of 
Lease  OCS-O  9678  within  Grand  Isle 
Block  59,  approximately  500  yards 
outside  of  tm  existing  safety  zone  and 
safety  fairway  and  iniside  the  uncharted 


southerly  excursion  zone.  The  Coast 
Guard  is  concerned  that  a  vessel 
casualty  could  result  in  a  catastrophic 
pollution  incident  if  a  vessel  colUded 
with  a  drilling  platform  located  in  the 
existing  excursion  area.  However, 
neither  MMS  policy  nor  budget 
provided  for  repurchasing  a  lease.  While 
MMS  supports  the  Coast  Guard's 
interest  in  minimizing  the  risk  of  a 
catastrophic  pollution  incident  at 
LOOP,  it  contends  that  CONOCO  has  a 
legal  right  of  access  to  explore  for  and 
produce  oil  or  gas  from  the  lease. 

On  January  21, 1992,  the  Coast  Guard 
published  a  notice  of  petition  for 
rulemaking  and  request  for  comments  in 
the  Federal  Register  announcing  a 
request  by  LOOP  that  the  Coast  Guard 
expand  the  safety  zone  that  surrounds 
the  deepwater  port  (57  FR  2236).  LOOP 
requested  the  Coast  Guard  to  make  the 
waiver  permanent  thereby  enlarging  the 
safety  zone  by  adding  the  two  excursion 
zones,  and  prohibiting  structures.  The 
proposed  safety  zone  would  broaden  the 
entrance  to  LOOP  and  prohibit  the 
erection  of  structures  or  mobile  drilUng 
operations.  As  a  result,  the  enlarged 
safety  zone  would  reduce  the  number  of 
required  vessel  maneuverings,  eliminate 
structures  from  the  zone,  possibly 
reducing  the  risk  of  accidents  and 
subsequent  pollution.  The  proposed 
safety  zone  reflects  actual  tanker  activity 
at  LOOP  based  on  detailed  records  the 
Coast  Guard  has  required  LOOP  to 
maintain. 

The  Coast  Guard  received  48 
comments  in  response  to  the  notice  of 
petition  for  rulemaking.  Forty-three 
responses,  mostly  from  mooring  masters 
and  shipping  companies,  offered  strong 
support  for  the  safety  zone  expansion. 
Opposition  to  the  proposal  came  from 
CONOCO.  MMS.  and  three  oil 
exploration  companies.  MMS  suggested 
that  if  CONOCO  or  other  lessees  are 
denied  access  to  potential  oil  and  gas 
resources,  restitution  should  be 
provided  by  either  LOOP  or  the  Coast 
Guard.  Neither  the  Coast  Guard  nor  the 
DOT  is  prepared  to  provide  restitution 
to  CONOCO  for  loss  of  potential 
revenues  or  costs  already  inciured  in 
conjunction  with  oil  or  gas  exploration. 

To  resolve  the  conflicting  use 
problems  in  the  excursion  zones,  LOOP 
has  agreed  to  purchase  from  CONOCO 
the  oU  and  gas  leases  for  Grand  Isle 
Blocks  53. 58.  59.  and  65.  LOOP  would 
then  relinquish  these  blocks  to  MMS. 
LOOP  would  not  seek  further  expansicMi 
of  the  safety  zone  or  oppose  any 
exploration  and  production  activity 
outside  or  adjacent  to  the  expanded 
safety  zone. 

On  November  2. 1993.  in  a  letter  to 
the  Department  t)f  Transportation,  the 


MMS  stated  that  it  supports  the 
agreement  between  CONOCO  and 
LOOP.  MMS  stated  that  it  is  prepared  to 
prohibit  surface  occupancy  of  offshore 
oil  and  gas  facilities  in  the  proposed 
safety  zone.  However,  MMS  stated  that 
it  may  be  economically  and  technically 
feasible  to  develop  the  resources  lying 
beneath  the  safety  zone  by  directional 
drilling.  MMS  would  not  preclude 
subseabed  access  provided  that  any 
surface  facihties  are  located  outside  the 
safety  zone.  Such  subseabed  activity 
within  the  safety  zone  would  not 
interfere  with  vessel  activity  in  the 
safety  zone. 

Under  the  Deepwater  Port  Act  of 
1974,  as  amended  (33  U.S.C. 
1509(d)(1)).  the  Secretary  of 
Transportation  is  required  to  consult 
with  the  Secretary  of  State,  the  Secretary 
of  Defense,  the  Secretary  of  the  Interior, 
and  the  Secretary  of  Commerce  prior  to 
issuing  the  safety  zone  around  any 
deepwater  port  for  the  purposes  of 
navigational  safety.  The  Coast  Guard  has 
informed  the  noted  Departments  of  the 
proposed  safety  zone. 

Discussion  of  Proposed  Amendment 

Appendix  A.  Annex  A.  section  (a)  of 
33  CFR  part  150  is  amended  to  expand 
the  boundaries  of  the  deepwater  port 
safety  zone  at  LOOP.  This  is  being  done 
at  the  request  of  LOOP,  Inc.  to  enlarge 
the  approach  to  the  terminal  portion 
and  provide  more  maneuvering  area  for 
tank  vessels  arriving  or  departing  from 
the  deepwater  port.  It  does  not  amend 
the  Areas  to  be  Avoided  or  the 
Anchorage  Area  listed  in  sections  (b) 
and  (c),  respectively,  in  Annex  A  to 
Appendix  A  of  33  CFR  part  150. 

Regulatory  Assessment 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(F)(1) 
of  Executive  Order  12866  (58  FR  51735; 
October  4, 1993)  and  it  does  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  not  a  significant  regulation 
under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26. 
1979). 

The  Coast  Guard  expects  the 
economic  consequences  of  this 
rulemaking  to  be  minimal.  Potential 
economic  effects  include  impacts  on 
mineral  extraction  and  the  commercial 
fishing  industry.  The  proposed 
expansion  is  relatively  insignificant, 
comprising  an  approximate  15  percent 
increase  in  the  size  of  the  safety  zone. 

When  the  original  safety  zone  was 
established,  it  was  not  expected  that 
there  would  be  significant  interference 
with  mineral  extraction  or  navigation. 


Due  to  the  relative  size  of  the  expansion, 
no  impacts  on  mineral  extraction  or 
navigation  are  expected  in  this  case 
either.  Access  is  available  via  alternative 
methods  such  as  directional  drilling. 

The  economic  consequences  of  the 
proposed  rulemaking  are  expected  to 
primarily  impact  commercial  vessels, 
including  commercial  fishing  vessels. 
Commercial  fishing  vessels  are 
permitted  restricted  use  of  portions  of 
the  safety  zone  as  provided  in  33  CFR 
Table  150.345(a).  Therefore,  the  impact 
on  fishing  activities  would  be  negligible 
due  to  the  small  additional  area 
involved.  No  opposition  to  the  notice  of 
petition  for  rulemaking  was  received 
from  the  commercial  fishing  industry. 

In  addition,  this  proposed  rulemaking 
will  resuh  in  permanent  safety  benefits. 
Providing  additional  maneuvering  area 
minimizes  the  UkeUhood  of  a 
catastrophic  pollution  incident  resulting 
from  a  vessel  colliding  with  any  portion 
of  the  LOOP  facility.  Therefore,  it  is 
expected  that  expansion  of  the  safety 
zone  will  reduce  the  environmental 
hazard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601.  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposed 
safety  zone  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  business  concerns 
under  section  3  of  the  Small  Business 
Act  (15  U.S.C  632).  The  small  entities 
affected  by  this  proposed  rule  are 
commercial  fishing  activities  at  the 
deepwater  port.  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
60S(b)  that  this  proposed  safety  zone 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposed  rule  does  not  require 
the  collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501.  et  sag.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not ' 
have  federahsm  imphcations  and  does 
not  warrant  the  preparation  of  a 
FederaUsm  Assessment.  LOOP  is 
located  beyond  State  waters  where  only 
Federal  jurisdiction  appUes. 
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Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  prt^osal 
and  concluded  that,  under  section 
2.B.2(c)  of  Commandant  Instruction 
M16475.1B,  this  proposed  rule  is 
.  categorically  excluded  from  further 
environmental  documentation.  This  rule 
will  not  residt  in  significant  impact  on 
the  quality  of  the  human  enviroiunent. 
as  defined  by  the  National 
Environmental  Policy  Act.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  in^)ection  or  copying 
vfben  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  150 

Harbors,  Marine  safety.  Navigation 
(water).  Occupational  safety  and  health. 
Oil  pollution.  Repcwting  and 
recordkeeping  requiranents. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  150  as  follows: 

PART  150-OPERATIONS 

1.  The  authority  citation  for  part  150 
continues  to  read  as  follows:  33  U.S.C. 
1231, 1321(j)(l)(Q.  (jK5),  {j)(6)  and 
(mK2),  1509;  sec.  2,  E.0. 12777,  56  FR 
54757;  49  CFR  1.46. 

'  2.  Appendix  A  to  part  150,  Annex  A, 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

Appendix  A  to  Part  150— Oeepwater 
Port  Safety  Zone  Boundariee 


Anni  X  A— Loop.  Inc.  Oeepwater 
Port,  Gulf  of  Mexkxd 
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46CFRPart25 

[CGD87-016b] 

RIN  2115-AC69 

Emergency  Position  Indicating  Radio 
Beacons  and  Visual  Distress  Signals 
for  Uninspected  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  the  uninspected  vessel 
regulations  by  requiring  an  emergency 
position  indicating  radio  beacon 
(EPIRB)  on  certain  uninspected 
passenger  vessels  and  uninspected 
vessels  engaged  as  vessel  assistance 
towing  vessels.  The  proposed  EPIRB 
requirement  would  apply  to  these 
vessels  operating  more  than  3  nautical 
miles  from  the  coastline  or  more  than 
4.8  Km  (3  statute  miles)  from  the 
coastline  of  the  Great  Lakes.  However, 
under  specifrc  circumstances,  these 
vessels  would  be  exempt  from  this 
proposed  EPIRB  requirement.  The  Coast 
Guard  also  proposes  requiring  visual 
distress  signals  on  all  uninspected 
vessels,  not  presently  required  to  carry 
them,  when  operating  in  coastal  waters. 
The  "EPIRB's  on  Uninspected  Vessels 
Requirements  Act"  amended  the 
shipping  laws  of  the  United  States  by 
requiring  uninspected  commercial 
vessels  to  carry  alerting  and  locating 
devices,  including  EPIRBs.  as  prescribed 
by  regulations.  By  implementing  this 
law.  the  regulations  will  provide 
iraprbved  search  and  rescue  assistance 
during  emergency  situations,  thereby 
reducing  the  potential  for  the  loss  of  life 
and  property. 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  87- 
016b),  U.S.  Coast  Guard  Headquarters. 
2100  Second  St.  SW,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406. 
U.S.  Coast  Guard  Headquarters. 


FOR  I  URTHER  INFORMATION  CONTACT: 
ENS.  Stephen  H.  Ober,  Survival  Systems 
Brani  Ji.  (202)  267-1444.  Normal  office 
hour  I  are  frt)m  8  a.m.  to  4  p.m.  Monday 
throi  gh  Friday,  except  federal  holidays. 

SUPP  .EMENTARY  INFORMATION: 

Requ  est  for  Comments 

Th  i  Coast  Guard  encourages 
inter  tsted  persons  to  participate  in  this 
ruler  laking  by  submitting  written  data, 
.  or  arguments  to  the  Coast  Guard. 
Persdns  submitting  comments  should 
nek  de  their  name  and  address,  identify 
ilemaking  (CGD  87-016b)  and  the 
fic  section  of  this  proposal  to 
each  comment  applies,  and  give 
for  each  comment.  Persons 
requesting  acknowledgement  of  receipt 
of  th  (ir  comments  should  enclose  a 
stam  )ed,  self-addressed  postcard  or 
enve  ope 
The  ' 
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Coast  Guard  will  consider  all 
com|[ients  received  during  the  comment 
It  may  change  this  proposal  in 
of  the  comments. 
Coast  Guard  plans  no  pubic 
hearing. Persons  may  request  a  public 
hear  ng  by  writing  to  the  Marine  Safety 
il  at  the  address  under 

If  it  determines  that  the 
opportunity  for  oral  presentations  will 
rulemaking,  the  Coast  Guard 
lold  a  pubic  hearing  at  a  time  and 
announced  by  a  later  notice  in  the 
Fed(  ral  Register. 

Oral  ing  Information 

Tl  e  principal  persons  involved  in 

;  these  regulations  are  Mr.  Robert 
L.  Kferkle  and  ENS.  Stephen  H.  Ober. 
Offii  e  of  Marine  Safety,  Security  and 
Env  ronmental  Protection,  and  Mr. 
Nid  olas  E.  Grasselli.  Project  Counsel. 
Offi(  e  of  Chief  Counsel. 

Regi  ilatory  History 

April  19, 1990.  the  Coast  Guard 
shed  a  notice  of  proposed 
rule|aaking  (NPRM)  entitled 

Position  Indicating  Radio 
for  Uninspected  Vessels;  (CGD 
87-()l6a)  in  the  Federal  Register  (55  FR 

2).  The  Coast  Guard  received  125 
lett^  commenting  on  the  NPRM.  A 
c  hearing  was  not  requested  and 
kvas  not  held. 
March  10. 1993,  the  Coast  Guard 
ished  a  final  rule  requiring  EPIRBs 
(  srtain  uninspected  vessels, 
excl  jding  uninspected  passenger 
s  and  vessel  assistance  towing 
(58  FR  13364).  The  preamble  of 
final  rule  sated  that  an  additional 
lemental  notice  of  proposed 
rulejnaking  (SNPRM)  would  propose 
EPIRB  regulations  and  visual 

signal  requirements  for 
spected  vessels  not  presently 
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required  to  carry  them.  Uninspected 
passenger  vessels  are  those  vessels 
carrying  6  or  less  passengers  for  hire 
and  are  commonly  known  as 
"charterboats." 

Background  and  Purpose 

Public  Law  100-540,  known  as  the 
"EPIRB's  On  Uninspected  Vessels 
Requirements  Act"  (102  Stat.  2719, 
October  28, 1988),  amended  46  U.S.C. 
4102  by  requiring  uninspected 
commercial  vessels  operating  on  the 
high  seas  and  on  the  Great  Lakes  4.8  Km 
(3  statute  miles)  from  the  coastline  and 
beyond  to  carry  alerting  and  locating 
equipment,  including  EPIRBs,  as 
prescribed  by  regulation.  Consistent 
with  this  law.  this  SNTRM  proposes 
EPIRB  requirements  for  uninspected 
passenger  vessels  and  vessel  assistance 
towing  vessels,  and  proposes  the 
carriage  of  visual  distress  signals  for 
certain  uninspected  vessels  not 
currently  required  to  carry  them.  In 
response  to  the  comments  received  to 
the  NPRM  of  April  19, 1990  suggesting 
that  EPIRBs  were  not  needed  on 
uninspected  passenger  vessels  and 
vessel  assistance  towing  vessels,  the 
Coast  Guard  conducted  a  detailed  study 
of  the  available  casualty  record  for 
uninspected  passenger  vessels.  A  copy 
of  this  study  entitled  "Uninspected 
Passenger  Vessel  Casualties"  is  available 
for  review  and  copying  in  the  docket  at 
the  location  identifred  in  the  ADDRESSES 
section  near  the  beginning  of  this  notice. 

Discussion  of  Comments 

In  response  to  the  NPRM  of  April  19. 
1990,  the  Coast  Guard  received 
comments  from  charterboat  operators, 
interested  parties  from  the  Great  Lakes, 
various  charterboat  associations  on  the 
Great  Lakes,  New  England  charterboat 
captains,  New  England  Charterboat 
associations,  and  charterboat  captains  in 
Florida.  Additional  comments  were 
received  from  a  publication  serving  the 
charterboat  industry,  and  an  association 
representing  charterboat  operators.  The 
Coast  Guard  also  received  comments 
from  the  Radio  Technical  Commission 
for  Maritime  Services  (RTCM),  the 
National  Transportation  Safety  Board 
(NTSB).  a  maritime  hull  and  cargo 
surveyors  corporation,  and  from 
interested  parties  that  did  not  identify 
their  affiliation. 

Some  comments  supported  the  rule  as 
WTitten,  expressing  the  view  that  safety 
of  charterboat  operations  and  their 
passengers  would  be  greatly  increased 
and  would  reduce  search  and  rescue 
costs.  Other  conmients  from  charterboat 
interests  expressed  opposition  to  the 
proposed  rule.  The  primary  objections 
to  the  proposed  requirement  were:  (1) 
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The  price  of  the  EPIR  and  the  ability  of 
the  EPIRB  to  operate  in  the  marine 
environment:  (2)  the  actual  need  for  the 
EPIRB;  and  (3)  the  type  of  EPIRB. 

(1)  The  price  of  the  EPIRB  and  the 
ability  of  the  EPIRB  to  operate  in  the 
marine  environment:  The  cost  of  the  406 
MHz  Satellite  EPIRB  has  been  dropping 
steadily  since  its  introduction.  The 
current  advertised  price  of  Satellite 
EPIRBs  averages  aunund  $1350,  This  is 
one-half  the  estimated  cost  used  in  the 
NPRM  dated  April  19, 1990,  and 
coniinns  the  prediction  stated  in  the 
NPRM  that  prices  would  fall.  The  Coast 
Guard  expects  that  the  cost  of  the 
EPIRBs  will  continue  to  fall  as  a  result 
of  the  combination  of  bulk  purchase 
orders  through  associations  and 
marketplace  response  to  keener 
competition. 

The  Coast  Guard  recognizes  that 
exposure  to  the  marine  environment  can 
be  extremely  detrimental,  especially  to 
electronic  equipment.  With  this  in 
mind,  the  Radio  Technical  Commission 
for  Maritime  Services  (RTCM) 
developed  a  standard  for  the 
manufacture  of  the  406  MHz  Satellite 
EPIRB.  This  standard  incorporates 
rigorous  environmental  tests  that 
include  long  term  exposure  to  salt,  fog, 
and  extreme  vibrations.  These  tests  were 
developed  to  ensure  that  the  406  MHz 
Satellite  EPIRB  will  provide  successful 
service  throughout  its  expected  life.  The 
Federal  Communications  Center 
requires  U.S.  type  accepted  406  I»fHz 
satellite  EPIRBs  to  meet  the  RTCM 
standards. 

(2)  The  actual  need  for  an  EPIRB:  In 
response  to  the  comments  that  EPIRBs 
were  not  needed  on  uninsp>ected 
passenger  vessels  and  vessel  assistance 
towing  vessels,  the  Coast  Guard 
conducted  a  detailed  study  of  the 
available  casualty  record  for 
uninspected  passenger  vessels.  A  copy 
of  this  study  entitled  "Uninspected 
Passenger  Vessel  Casualties"  is  available 
for  review  and  copying  in  the  docket  at 
the  location  identiCed  in  the  ADDRESSES 
section  near  the  beginning  of  this  notice. 

The  casualty  study  revealed  that 
although  there  are  a  significant  number 
of  accidents  involving  charterixiats  with 
deaths  resulting,  only  a  few  lives  would 
have  been  saved  if  these  vessels  were 
required  to  carry  EPIRBs.  This  is 
because  help  usually  came  in  one  of  two 
ways.  One  source  of  assistaiKe  has  come 
from  other  nearby  vessels  which  saw 
that  a  vessel  was  in  distress.  The  other 
frequent  means  of  obtaining  assistance 
came  from  the  use  of  a  radio,  used  either 
to  sunmion  the  Coast  Guard  or  a  nearby 
vessel. 

The  Coast  Guard  disagrees  that 
EPIRBs  are  not  needed  aa  uninspected 


passenger  vessels  and  vessel  assistance 
towing  vessels.  However,  as  a  result  of 
the  study,  the  Coast  Guard  believes  that 
the  \minspected  passenger  vessels  in 
need  of  EPIRBs  are  primarily  those  that 
operate:  (1)  At  night;  (2)  out  of  sight  of 
other  vessels;  or  (3)  out  of  radio  range 
to  call  for  assistance. 

(3)  The  type  of  EPIRB:  The  comments 
to  the  NPRM  suggested  allowing  the 
carriage  of  a  Category  2,  406  MHz 
Satellite  EPIRB  for  a  boat  manufactured 
under  the  level  flotation  requirements  of 
33  CFR  Part  183.  The  comment 
expressed  an  opinion  that  the 
construction  of  a  vessel  with  level 
flotation  defeats  the  design  operation  of 
the  Category  1  EPIRB.  The  Coast  Guard 
is  proposing  to  adopt  the 
recommendation  made  in  these 
comments. 

The  Category  1.  406  MHz  Satellite 
EPIRB  is  a  fully  automatic,  float-free 
device.  It  is  mounted  on  the  outside  of 
a  vessel  in  a  manner  so  that  if  a  vessel 
sinks  quicldy,  or  unexpectedly,  the 
device  will  float  free,  activate,  and  alert 
authorities  of  the  distress.  The  Category 
2  4C6  MHz  Satellite  EPIRB  is  manually 
of>erated,  manually  launched,  and 
depends  upon  a  person  on  the  vessel  to 
launch  the  device. ' 

The  Coast  Guard  requirement  for  level 
flotation  construction  in  33  CFR  Part 
183  applies  onfy  to  recreational  vessels 
6.06  meters  (20  ft)  in  length  and  under. 
Wlien  a  vessel  of  greater  than  6.06 
meters  (20  ft),  in  length  is  manufactured 
with  enough  flotation  material  to  keep 
the  boat  afloat,  this  must  be 
substantiated  by  a  certification  by  the 
manufacturer  that  the  construction  of 
the  vessel  includes  inherently  buoyant 
material  which  will  prevent  the  vessel 
from  sinking. 

Discuasion  of  Proposed  Amendments 

Due  to  information  obtained  from  the 
casualty  study  and  comments  received 
from  the  NPRM.  the  Coast  Guard 
reconsidered  the  EPIRB  proposals  for 
uninspected  passenger  vessels  and 
vessel  assistance  towing  vessels.  The 
uninspected  passenger  vessels  that  are 
affected  by  this  proposed  rule  are 
mostly  charterboats.  These  boats 
typically  make  day  fishing  trips  with  six 
or  fewer  paying  passengers  on  board. 

The  statutory  language  requires 
manned  uninspected  vessels  to  carry  an 
EPIRB.  The  legislative  history  clearly 
indicates  that  Congress  intended  the 
EPIRB  requirement  to  apply  to  manned 
uninspected  vessels  including  tug  boats, 
towing  vessels,  oSshtne  supply  vessels, 
oceanographic  research  vessels,  and 
passenger  vessels  carrying  6  or  less 
passengers.  Consistent  with  the 
legislative  histcMy.  the  Coast  Guard 


beUeves  that  applying  the  EPIRB 
requirement  to  manned  barges  is 
unnecessary  since  these  veuels  can  not 
operate  without  the  assistance  of 
another  vessel  required  to  carry  an 
EPIRB.  Therefore,  the  Coast  Guard 
proposes  that  this  rule  apply  to  self- 
propelled  uninspected  vessels. 

The  proposed  rules  would  make  406 
MHz  satellite  EPIRBs  generally  required 
on  uninspected  passenger  vessels  and 
vessel  assistance  towing  vessels 
operating  more  than  3  nautical  miles 
from  the  coastline  or  more  than  4.8  km 
(3  statute  miles)  from  the  coastline  of 
the  Great  Lakes,  subject  to  the 
exceptions  discussed  below.  These  are 
the  same  areas  in  which  EPIRBs  are 
required  on  other  uninspected 
commercial  vessels.  Howrever,  the  Coast 
Guard  believes  that  virtually  all 
uninspected  passenger  vessels  operating 
on  these  waters  are  charterboats,  and 
that  the  proposed  exemption  conditions 
would  probably  exempt  most 
charterboats  from  the  EPIRB 
reouirement. 

An  uninspected  vessel  and  vessel 
assistance  towing  vessel  would  be 
exempt  bora  the  rule  between  one  hour 
before  sunrise  and  one  hour  before 
sunset  if  the  vessel:  (1)  Operates 
between  3  and  20  miles  from  shore  and 
is  equipped  with  an  operable  VHF  radio 
capable  of  transmitting  and  receiving  on 
chaimels  6,  13,  16.  and  22A  and 
operates  within  the  VHF  radio  range  of 
at  least  1  VHF  coast  station  (same  as  sea 
area  Al  as  defined  In  47  CFR  80.1069) 
or  (2)  When  operating  more  them  20 
miles  from  shore  the  vessel  must  be  "in 
company"  with  at  least  one  other  vessel 
at  all  times  and  the  vessels  are  equipped 
with  an  operable  VHF  radio  capable  of 
transmitting  and  receiving  on  chanrteis 
6, 13.  16,  and  22A. 

The  Coast  Guard's  proposal  for  a  one 
hour  before  suiuise  to  one  hour  before 
sunset  exemption  criterion  is  intended 
to  incorporate,  in  principle,  the 
recommendation  rrom  the  charterboat 
operators  to  exempt  vessels  on  voyages 
of  less  than  12  hours  duration.  The 
proposed  rule  wnnild  allow  day  trips  to 
get  underway  before  sunrise.  If  trouble 
developed  early  in  a  trip,  search  and 
rescue  operations  would  still  be  able  to 
take  place  in  daylight.  The  proposed 
rule  would  also  require  boats  without 
EPIRBs  to  be  within  3  nautical  miles  of 
shore  (4  8  Km/3  statute  miles  on  the 
Great  Lakes)  at  least  one  hour  before 
sunset. 

The  Coast  Cuttrd  is  proposing  to 
define  the  term  "in  company"  to  mean 
2  or  more  vessels  operating  together  in 
the  same  area,  remaining  within  visual 
and  VHF  radio  contact,  by 
predetermined  agreement  prior  to 
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getting  underway,  for  the  purpose  of 
ensuring  mutual  safety. 

The  condition  to  have  a  VHP  radio 
and  operate  within  range  of  a  coast 
station  recognizes  the  importance  radio 
plays  in  simunoning  assistance  firom  the 
Coast  Guard  or  other  vessels.  The 
specified  channels  are  those  most  likely 
to  he  needed  in  a  search  and  rescue 
operation.  However,  in  an  accident 
involving  a  sudden  capsizing  or  sinking, 
or  one  that  quickly  results  in  a  loss  of 
power,  an  operator  who  chooses  to 
comply  with  the  regulation  by  carrying 
a  VHF  radio  may  still  be  unable  to 
summon  help  if  out  of  sight  of  other 
vessels. 

One  way  of  dealing  with  a  possible 
rapid  loss  of  a  vessel's  power  is  to 
require  an  emergency  battery  that  is  not 
part  of  the  vessel's  main  power  system. 
Hie  €k>ast  Guard  is  specifically 
interested  in  receiving  comments 
addressing  a  requirement  that  to  be 
eUgible  for  the  EPIRB  exemption, 
uninspected  passenger  vessels  be 
required  to  have  a  VHF  radio  that  can 
be  operated  using  an  emergency  battery 
that  is  not  part  of  the  vessel's  main 
power  system.  Comments  are  invited  on 
the  practicality  of  such  an  arrangement 
and  whether  this  should  be  an 
additional  condition  of  the  final  rule.  If 
the  battery-powered  operation  is 
considered  feasible,  should  a  minimiun 
operating  period  be  specified? 

Additionally,  the  Coast  Guard  is 
considering  requiring  uninspected 
vessels  and  vessel  assistance  towing 
vessels  that  operate  beyond  20  nautical 
miles  from  shore  to  have  a  406  MHz 
satellite  EPIRB.  The  Coast  Guard 
specifically  requests  comments  on  the 
practicaUty  of  such  an  arrangement  and 
whether  this  should  be  an  additional 
condition  of  the  final  rule. 

This  notice  also  proposes  requiring  all 
uninspected  commercial  vessels  to  carry 
the  same  visual  distress  signals  now 
required  to  be  carried  on  commercial 
fishing  vessels  in  46  CFR  28.145.  For 
vessels  operating  in  coastal  waters 
within  3  miles  of  the  coastline,  the 
requirements  would  be  the  same  as  the 
visual  distress  signals  now  required  on 
recreational  boats  in  33  CFR  part  175 
subchapter  C.  Vessels  operating  beyond 
3  miles  from  the  coastline  would  be 
required  to  have  brighter  and  longer- 
burning  fiares. 

The  casualty  study  shows  that  being 
seen  by  another  vessel  is  a  primary  way 
in  which  assistance  is  obtained.  Flares 
and  other  visual  distress  signals  are 
recognized  by  mariners  as  signals 
indicating  that  assistance  is  required,  so 
they  play  an  important  role  where 
rescue  depends  on  visual  detection.  The 
Coast  Guard  believes  that  most 
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unin  spected  passenger  vessels  and 
vess  !l  assistance  towing  vessels  already 
carr]  visual  distress  signals  since  those 
sign  lis  are  now  required  whenever  such 
a  vet  sel  is  operated  as  a  recreational 
boat  !in  coastal  waters.  These  flares  can 
be  bought  for  about  $20.  Therefore,  the 
cost  of  this  requirement  rvould  be 
min  mal. 

Ai  proposed  in  this  SNPRM,  all 
vess  ils  less  than  1 1  meters  (36  feet)  in 
leng  h  and  vessels  of  any  length  with 
posi  ive  flotation  could  meet  the  EPIRB 
requ  jement  by  carrying  either  an 
insti  lied  Category  1  406  MHz  Satellite 
EPn  B  or  a  readily  accessible  Category  2 
(maj  lual)  406  Satellite  EPIRB  moimted 
at  oi  near  the  principal  steering  station 
of  tl:  e  vessel.  For  purposes  of  this 
regu  ation,  length  is  defined  as  the 
leng  h  listed  on  a  vessel's  Certificate  of 
Doc  imentation  or  Certificate  of 
NuE  ber. 

Regi  ilatory  Evaluation 

T  lis  proposal  is  not  significant 
regiaatory  action  imder  Executive  Order 
1281  6  and  is  not  significant  under  the 
Dep  irtment  of  Transportation 
Reg  ilatory  Policies  and  Procedures  (44 
PR  :  1040;  February  26. 1979).  A  draft 
Reg  ilatory  Evaluation  is  available  in  the 
doc  ;et  for  inspection  or  copying  where 
ind:  ::atcd  under  ADpRESSES. 

T  le  specific  number  of  vessels  that 
woi  Id  be  affected  by  a  regulation 
reqi  iring  EPIRBs  on  uninspected 
pas!  enger  vessels  and  assistance  towing 
ves!  bIs  is  diHicult  to  determine.  The 
larg  !st  group  of  these  vessels  are 
chaj  terboats,  most  of  which  make  day 
fish  ng  trips,  but  some  are  involved  in 
ovei  night  trips.  Others  operate  as  dive 
boa<  5,  excursion  boats,  parasail  boats, 
ves!  el  towing  assistance  vessels,  water 
taxi  >,  and  other  services.  Those  over  five 
net  ons  are  documented  by  the  Coast 
Gua  rd,  and  major  accidents  involving 
thes  B  vessels  are  required  to  be  reported 
to  tie  Coast  Guard.  Smaller  boats  are 
stati  I  numbered,  are  diRlcult  to 
dist  nguish  bom  recreational  boats,  and 
are  )ften  not  captured  in  the  Coast 
Gus  rd's  data  on  commercial  vessels. 

P  irthermore,  the  number  of 
unii  tspected  passenger  vessels  is 
con  itantly  changing  since  a  boat  used  as 
a  cb  arterboat  one  day  may  be  used  for 
the  awner's  recreational  purposes  on 
ano  her  day.  When  operating  as  a 
cha  terboat,  the  boat  comes  under  the 
regi  lations  for  uninspected  commercial 
vesi  els  in  46  CFR  subchapter  C.  When 
use  1  strictly  for  recreational  purposes 
wit  I  no  paying  passengers  on  board,  the 
boa  comes  under  the  regulations  in  33 
CFI  subchapter  S. 

A  Ithough  there  are  about  65,000 
per  ons  licensed  to  operate  uninspected 


passenger  vessels  in  the  U.S.,  the  Coast 
Guard  believes  that  less  than  half  of 
these  licensed  persons  are  actively 
employed  as  vessel  operators.  This 
proposed  rule  would  only  apply  to 
those  vessels  that  operate  more  than  3 
nautical  miles  from  the  coastline  or 
more  than  3  statutory  miles  from  the 
coastline  of  the  Great  Lakes.  Consistent 
with  a  comment  received  to  the  NPRM. 
the  Coast  Guard  believes  that 
approximately  12,000  charterboats 
would  be  affefcted  by  this  proposed  rule. 

EPIRB  regulations  would  only  affect 
those  vessels  operating  more  than  3 
nautical  miles  bom  the  coastline  or 
more  than  4.8  Km  (3  statute  miles)  from 
the  coastline  of  the  Great  Lakes. 
Therefore,  if  half  of  the  uninspected 
vessels  operate  in  rivers,  inland  lakes, 
bays,  or  sounds,  or  within  4.8  Km  (3 
statute  miles)  of  the  coastline  of  the 
Great  Lakes,  about  15,000  uninspected 
passenger  vessels  would  remain  as 
being  potentially  affected  by  an  EPIRB 
rule  under  the  authority  in  46  U.S.C 
4102(e). 

This  number  is  fairly  consistent  with 
an  estimate  by  the  association  of 
charterboat  operators  in  one  of  its 
letters,  that  12,000  charterboats  would 
be  affected  by  the  rules  proposed  in  the 
NPRM.  Coast  Guard  used  the 
association's  12.000  vessel  estimate  in 
assessing  the  potential  effects  of  the 
rules  proposed  in  this  notice. 

The  draft  evaluation  uses  a  cost 
estimate  of  $1350  for  Category  1  406 
MHz  Satellite  EPIRBs,  and  $1150  for 
Category  2  406  MHz  Satellite  EPIRBS.  A 
set  of  visual  distress  signals  would  cost 
most  vessels  about  $20.  The  draft 
Evaluation  estimates  that  about  1200 
charterboats  would  not  qualify  for  the 
EPIRB  carriage  exemption,  and  would 
have  to  purchase  a  406  MGz  Satellite 
EPIRB.  It  also  estimates  that  another 
1200  vessels  would  have  to  purchase 
VHF-FM  marine  radios  at  $400  each  in 
order  to  qualify  for  the  EPIRB 
exemption  within  Sea  Area  Al.  In  , 
addition,  an  estimated  8500 
uninspected  vessels  would  be  required 
to  carry  visual  distress  signals  for  the 
first  time.  The  estimated  present  value 
cost  of  the  profKised  regulations  to  the 
industry,  is  about  $3  milUon  over  10 
years.  'The  number  of  Uves  that  may  be 
saved  through  mandatory  EPIRB  and 
visual  distress  signal  requirements 
cannot  be  accurately  predicted. 
However,  economic  research  indicates 
that  $2.5  milUon  per  statistical  life 
saved  is  a  reasonable  estimate  of 
people's  willingness  to  pay  for  safety. 
The  saving  of  only  two  lives  in  ten  years 
would  justify  the  cost  of  these  rules. 

In  addition  to  the  saving  of  lives, 
primary  benefits  of  the  regulations 


include  more  timely  notification  to  the 
authorities  that  a  casualty  has  occurred 
and  more  accurate  identification  of  the 
object  of  the  search  and  the  search  area, 
which  should  contribute  to  large  savings 
of  money  for  the  Coast  Guard  and  other 
organizations  involved  in  a  search.  This 
rule,  in  efliect,  shifts  some  of  the  cost 
burden  for  search  and  rescue  fix>m  the 
Coast  Guard  to  owners  and  operators  of 
uninspected  vessels.  Many  unsuccessful 
searches  for  overdue  vessels  have  cost 
millions  of  dollars  before  being 
abandoned.  In  contrast,  a  number  of 
searches  for  pleasure,  charter,  and 
fishing  vessels  have  been  expedited  by 
EPIRBs  carried  voluntarily.  The  savings 
to  the  government  as  a  result  of 
elimination  or  significant  rediiction  of 
only  three  or  four  large-scale  searches 
would  justify  the  cost  of  these  rules, 
even  without  considering  the  fives  that 
may  be  saved  by  more  timely  location 
of  vessels  in  distress. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
vriU  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  domlnaxtt 
in  their  field  and  that  otherwise  quatify 
as  "small  btisiness  concetna"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632). 

Generally,  iminspected  vessel 
operators  are  considered  to  be  small 
entities.  They  are  typically  not  part  of 
large  diversified  corporations,  and 
generally  own  no  more  than  one  or  two 
vessels.  When  compared  to  the  potential 
cost  associated  with  the  loss  of  a  vessel 
and/or  human  life  or  lives,  and  in 
comparison  to  the  cost  of  most 
associated  equipment  necessary  to 
properly  and  safely  operate  most  of 
these  vessels,  the  Coast  Guard  believes 
the  cost  of  an  $1150  to  $1350  EPIRB  is 
not  considered  significant 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(s6e  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  afi'ect  your 
business. 


Collection  of  fadtannation 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
use.  3501  et  seq). 

Federalisin 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  determined 
that  this  proposal  does  not  have 
sufficient  federaUsm  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment  This  notice  proposes 
amending  the  regulations  for 
uninspected  commercial  vessels,  by 
requiring  certain  vessels  to  carry  EPIRBs 
and  visiial  distress  signals.  The 
proposed  rule  would  apply  to  certain 
vessels  operating  in  coastal  waters,  on 
the  high  seas,  and  on  the  Great  Lakes. 
Since  this  rule  affects  specific  vessels 
both  inside  and  outside  of  state  waters, 
the  Coast  Guard  intends  to  preempt 
State  action  addressing  the  same  subject 
matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  is  made 
to  enhance  the  safety  of  personnel  at 
sea.  as  well  as  improving  the 
effectiveness  of  search  and  rescue,  and 
is  expected  to  have  no  environmental 
impact.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  examination  and  copying  where 
indicated  under  ADDRESSES. 

List  of  Sub|ecta  in  46  CFR  Fart  25 

Fire  prevention.  Incorporation  by 
reference.  Marine  saSaty,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  oft  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  25  as  follows: 

PART  2&-REQUIREMENTS 

1.  The  authority  citation  for  part  25 
would  continue  to  read  as  follows: 

Authority:  33  U.S.C  1903(b);  46  U.S.C 
2103.  3306,  and  4302;  49  CFR  1.46. 

2.  By  amending  25.26-1  to  add  a 
definition  for  "vessel  assistance  towing 
vessel"  and  "in  company"  in  the 
appropriate  alphabetical  order,  revising 
the  definition  of  "uninspected 
passenger  vessel",  and  removing  the 
NOTE  following  the  definition  of 
"uninspected  passenger  vessel",  to  read 
as  follows: 


92S.26-t    DennMlons. 

In  company  means  2  or  more  vesseb 
operating  together  in  the  same  area, 
remaining  within  visual  and  VHF  radio 
contact  by  predetermined  agreonent 
prior  to  getting  underway,  for  the 
purpose  of  ensuring  mutual  safety. 
•        •        •        •        • 

Uninspected  passenger  vessel  means  a 
vessel  engaged  in  the  carriage  of 
passengers  for  hire,  and  which  is  not 
inspected  by  the  Coast  Guard  under  any 
other  46  CFR  subchapter. 

Vessel  assistance  towing  vessel  means 
a  vessel  engaged  in  provimng  non- 
emergency assistance  to  boaters,  and 
which  is  not  inspected  by  the  Coast 
Guard  under  any  other  46  CFR 
subchapter. 

3.  By  revising  paragraphs  (b)(3)  and 
(c)(2)  of  S  25.26-5  to  read  as  follows: 

I2S.26-8    Commercial llsMng  Industry 


(b)*  •  • 

(3)  Until  February  1, 1998.  a  121.5/ 
243.0  MHz  EPIRB  meeting  §  25,26- 
30(a). 

(c)  •  •  • 

(2)  Until  February  1. 1998.  a  121.5/ 
243.0  MHz  EPIRB  meeting  §  25.26- 
30(a). 

4.  By  revising  §25.26-10  to  read  as 

folknra: 

f2&2S-10   Uninspected  passengsr 
vessels  and  vessel  assistance  towing 


(a)  After  (one  year  after  date  of 
pubfication  of  the  final  rule  in  the 
Federal  Register),  each  owner  or 
operator  of  an  uninspected  passenger 
vessel  or  vessel  assistance  towing  vessel 
11  meters  (36  feet)  or  more  in  length, 
shall  ensure  that  the  vessel  does  not 
operate  more  than  3  nautical  miles  from 
the  coastline  or  more  than  4.8  Km  (3 
statute  miles)  from  the  coastline  of  the 
Great  Lakes,  except  as  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section, 
unless  it  has  on  board — 

(1)  A  float-free,  automatically 
activated  Category  1  406  MHz  EPIRB 
stowed  in  a  manner  so  that  it  will  float 
free  If  the  vessel  sinks;  or 

(2)  Until  August  1. 1998.  a  121.5/ 
243.0  MHz  EPIRB  meeting  §  25.26-30(b) 
of  this  subpart 

(b)  After  (one  year  after  date  of 
pubUcation  of  the  final  rule  In  the 
Federal  Register),  the  ovraer  or  operator 
of  an  uninspected  passenger  vessel  or 
assistance  towing  vessel  less  than  11 
meters  (36  feet)  in  length,  or  an 
iminspected  passenger  vessel  or 
assistance  towing  vessel  1 1  meters  (36 
feet)  or  more  in  length  which  has  a 
builder's  certification  that  the  vessel  is 
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constructed  with  inherently  buoyant 
material  to  keep  the  flooded  vessel 
afloat,  shall  ensure  that  the  vessel  does 
not  operate  3  nautical  miles  from  the 
coastline  or  beyond  4.8  Km  (3  statute 
miles)  from  the  coastline  of  the  Great 
Lakes,  except  as  provided  for  in 
paragraph  (c)  of  this  section,  unless  it 
has— r 

(1)  A  manually  activated  Category  2 
406  MHz  EPIRB  installed  in  a  readily 
accessible  location  at  or  near  the 
principal^teering  station;  or 

(2)  A  float-free,  automatically 
activated  Category  1  406  MHz  EPIRB 
installed  in  a  readily  accessible  location 
at  or  near  the  principal  steering  station; 
or 

(3)  A  float-free,  automatically 
activated  Category  1  406  MHz  EPIRB 
installed  in  a  manner  so  that  it  will  float 
free  if  the  vessel  capsizes  or  sinks;  or 

(4)  Until  August  1, 1998,  a  121.5/ 
243.0  MHz  EPIRB  meeting  §  25.26-30(b) 
of  this  subpart. 

(c)  A  vessel  identified  in  paragraphs 

(a)  and  (b)  is  not  required  to  carry  an 
EPIRB  between  one  hovu  before  sunrise 
and  one  hour  before  simset  if  it — 

(1)  Operates  between  3  and  20 
minutes  from  shore  and  is  equipped 
with  an  operable  VHF  radio  capable  of 
transmitting  and  receiving  on  channels 
6, 13, 16,  and  22A  and  operates  within 
the  VHF  radio  range  of  at  least  1  VHF 
coast  station  (same  as  sea  area  Al  as 
defined  in  47  CFR  80.1069)  or 

(2)  Operates  more  than  20  miles  from 
shore  "in  company"  with  at  least  one 
other  vessel  at  all  times  and  each  vessel 
is  equipped  with  an  operable  VHF  radio 
capable  of  transmitting  and  receiving  on 
channels  6, 13, 16,  and  22A. 

5.  By  revising  the  section  heading  and 
paragraphs  (a)  introductory  text,  (a)(2), 

(b)  introductory  text  and  (b)(3)  of 
§  25.26-20  to  read  as  follows: 


§25.  !6-20    Other  seH-propelled 
uninspected  conwnercial  vessels. 

(a  After  March  10, 1994,  the  owner  or 
opei  ator  of  a  self-propelled  iminspected 
com  nercial  vessel  11  meters  (36  feet)  or 
mor  I  in  length,  other  than  a  vessel 
und  sr  §  25.26-5  or  §  25.26-10  or  imder 
pars  p-aph  (b)  of  this  section  shall  ensure 
that  the  vessel  does  not  operate  more 
than  3  nautical  miles  from  the  coastline 
or  a  ore  than  4.8  Km  (3  statute  miles) 
fron  the  coastline  of  the  Great  Lakes 
unl(  ss  it  has  on  board — 

(1  •  *  • 

(2  Until  February  1, 1998,  a  121.5/ 
243, )  MHz  EPIRB  meeting  §  25.26-30(a) 
of  tl  is  subpart. 

(b  After  March  10, 1994.  the  owner 
or  o  >erator  of  a  self-propelled 
uni]  spected  commercial  vessel  11 
met  irs  (36  feet)  or  more  in  length,  or  11 
met  irs  (36  feet)  or  more  in  length  which 
has  I  builder's  certification  that  the 
vess  b1  is  constructed  with  sufficient 
inh«  rently  buoyant  material  to  keep  the 
floo  led  vessel  afloat,  shall  ensure  that 
the  'essel  does  not  operate  more  than  3 
nau  ical  miles  bom  the  coastline  or 
moi :  than  4.8  Km  (3  statute  miles)  from 
the  I  :oastline  of  the  Great  Lakes,  unless 
it  hi  s  installed  in  a  readily  accessible 
loa  tion  at  or  near  the  principal  steering 
Stat  on — 

(1    •  •  • 

(2    •   »   • 

[2 1  Until  February  1, 1998,  a  121.5/ 
243. 0  MHz  EPIRB  meeting  §  25.26-30(a) 
oft]  is  subpart. 

6  By  revising  §  25.26-30  to  read  as 
foUi  ws: 

S2S  26-30    121,5/243i)MHzEPIRBs. 

(i  A  121.5/243.0  MHz  EPIRB 
manufactured  after  October  1, 1988, 
ma]  be  used  to  meet  certain 
reqi  irements  of  §  25.26-5  and  §  25.26- 
20,  f  the  EPIRB  is  operable  and  was 
inst  died  on  the  vessel  on  or  before 
Api  1  26, 1993.  The  EPIRB  must  be  a 


Class  A  EPIRB,  or  a  Class  B  EPIRB 
which  is  watertight,  self-buoyant,  and 
stable  in  a  floating  position  to  properly 
transmit  a  distress  signal. 

(b)  A  121.5/243.0  MHz  EPIRB 
manufactured  after  October  1, 1988, 
may  be  used  to  meet  the  requirements 
of  §  25.26-10  of  this  part,  if  the  EPIRB 
is  operable  and  was  installed  on  the 
vessel  on  or  before  (date  45  days  after 
date  of  pubUcation  in  the  Federal 
Register  of  the  final  rule].  The  EPIRB 
must  be  a  Class  A  EPIRB,  or  a  Class  B 
EPIRB  which  is  watertight,  self-buoyant, 
and  stable  in  a  floating  position  to 
properly  transmit  a  distress  signal. 

7.  By  adding  a  new  Subpart  25.27  to 
read  as  follows: 

Subpart  25.27— Distress  Signals 

25.27-1    Definitions. 

2S.27-5    Visual  distress  signals. 

Subpart  25.27— Distress  Signals 

§25.27-1    Definitions. 

As  used  in  this  subpart: 

Coastal  waters  means  coastal  waters 
as  defined  in  33  CFR  175.105. 

§  25.27-6    Visual  distress  signals. 

Except  for  a  commercial  fishing 
industry  vessel  required  to  carry  distress 
signals  under  §  28.145  of  this  chapter, 
after  (one  year  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register, 
each  self-propelled  ujiinspected  vessel 
must  be  equipped  %vith  the  distress 
signals  specified  in  table  25.27-5. 
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Table  25.27-6.— Visual  Distress  Signals 


Area 


Ocean,  more  than  50  miles  from  coastline 


Ocean,  3  miles— 60  miles  from  coastline;  or  more  than  4.8  Km  (3  stat- 
ute miles)  from  the  coastline  of  the  Great  Lakes. 

Coastal  waters,  excluding  the  Great  Lakes;  or  wnthin  4.8  Km  (3  statute 
miles)  of  the  coastline  of  the  Great  Lakes. 


Devices  required 


3  parachute  flares,  approval  series  160.136;  plus 

6  hand  flares,  approval  series  160.121;  ptM 

3  smoke  signals,  approval  series  160.122. 

3  parachute  flares,  approval  series  160.136  or  160.036;  pkjs 

6  hand  flares,  approval  series  160.121  or  160.021;  pkm 

3  smoke  signals,  approval  series  160.122. 160.022.  or  160.037. 

NigM  visual  dtetress  signals  consisting  of  one  electric  dMress  light,  ap- 
proval series  161.013  or  3  approved  flares;  plus 

Day  visual  dtetress  signals  consisting  of  one  dMress  flag,  approval  se- 
ries  160.072.  or  3  approved  flares,  or  3  approved  smoke  8ignal8.« 


1 1f  flares  are  carried,  the  same  3  flares  may  be  counted  toward  meeting  both  the  day  and  night  requiremenL 


Dated:  November  23, 1993. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  94-3519  Filed  2-lfr-94: 8:45  am) 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  9  et  al. 

Federal  Acquisition  Regulation;  Past 

Performance  Information;  Proposed  Rule 


DEPARTMENT  OF  DEFENSE 

General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Parts  9. 15,  and  42 
[FAR  Case  9a-2] 

Federal  Acquisition  Regulation;  Past 
Performance  Information 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  PARC)  are  proposing  a  change 
to  the  Federal  Acquisition  Regulation 
(FAR)  to  address  requirements  for  use  of 
past  performance  information  in  the 
contractor  selection  process. 
DATES:  Comments  should  be  submitted 
on  or  before  April  18, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  CVRS),  16th  &  F  Streets  NW., 
room  4037,  Washington.  IX  20405. 

Please  cite  FAR  case  93-2  in  ail 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4035,  GS  Building,    . 
Washington.  DC  20405;  telephone:  (202) 
501-4755.  Please  cite  FAR  case  93-2. 

SUPPt.EMENTARY  iMFOnumOUt: 

A.  Background 

This  proposed  rule  implements  Office 
of  Federal  Procurement  Policy  Letter 
92-5,  Past  Performance  Information, 
which  was  published  in  the  Federal 
Register  at  58  FR  3573  on  January  11, 
1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  Parts  9, 
15,  and  42  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  because  the 
requirements  for  use  o£j)ast 
performance  information  in  contract 
award  decisions  may  preclude  award  to 
otherwise  successful  qfferors.  The 
extent  of  the  impact  is  not  known.  An 
Initial  Regulatory  Flexibility  Analysis 


has  leen  {vepaned  and  is  siunmarized  as 
folli  >ws: 

T  e  proposed  rule  implements  OSioe  of 
Fed  ral  Procurement  Policy  Letter  82-5,  Past 
Perf  )rmance  Infomiation.  The  OFTP  poiicy 
lette  r  requires  Federal  agencies  to  evakiate 
coni  ractor  performance  on  all  new  coolracts 
ovei  $100,000.  to  use  past  perfiocmanoe 
info  mation  in  making  responsibility 
date  -minations  in  both  sealed  bid  and 
com  JBtitively  negotiated  procurements,  and 
to  S]  ecify  past  performance  as  an  evaluation 
fect(  r  in  solicitations  for  competitively 
neg<  tiated  contracts  expected  to  exceed 
$10(  .000.  The  rule  establishes  procedures  far 
use  ( if  past  performance  information  is  tiie 
coni  -actor  selection  process.  A  satisfactory 
perf  irmance  record  is  a  prerequisite  to  being 
dete  mined  a  "responsible  source"  pursuant 
to  4:  U.S.C  403.  The  rule  will  apply  to  all 
largt  and  small  entities  Who  p>erforni  or  are 
intei  Bsted  in  performing  fJoveminent 
cont  acts.  The  rule  will  impose  no  new 
repc  ling  or  recordkeepiag  requiremente  on 
larg(  or  smell  entities.  The  rule  implements 
OFF  '  Policy  Letter  92-5.  but  does  not 
dup  icate.  overlap,  or  conflict  with  any  other 
Fed(  ral  rules.  There  are  no  known 
altei  natives  which  would  accomplish  the 
obje  lives  of  OFPP  Policy  Letter  92-5. 

A  o  py  of  the  Initial  Regulatory 

Fie)  ibility  Analysis  has  been  nibmitted 

to  tl  e  Chief  Coiuisel  for  Advocacy  of  the 

Sms  !1  Business  Administration.  A  copy 

of  tl  e  IRFA  may  be  obtained  from  the 

FAI  Secretariat.  Comments  are  invited. 

Con  ments  from  small  entities 

con  :eming  the  affected  FAR  subpart 

wil!  also  be  considered  in  accordance 

wild  section  610  of  the  Act.  Sudi 

com  ments  must  be  submitted  separately 

tad  cite  FAR  case  93-2  in  the 

con  »pondence. 

C  F  iperwork  Hedluction  Act 


T  le  Paperwork  Reduction  Act  does 
laot  I  pply  because  the  proposed  rule 
doei  not  impose  recordkeeping  or 
info  "mation  collection  requirements 
whi  ;h  require  the  approval  of  the  Office 
of  tij  anagement  aixl  Budget  under  44 
U.S  C.  3501.e/i(?g. 

List  of  Subjects  in  48  CFR  Parte  D,  15 
and  42 

G  jvemment  procurement. 

Dj  ted;  February  14. 1994. 
Alb(  rt  A.  Vicchiolla, 
Dire  tor,  Officeof  Federal  AcquisJtian  Policy. 

T  lerefore,  it  is  proposed  that  48  CFR 
part  i  9, 15,  and  42  be  amended  as  set 
fort  I  below: 

1.  The  authority  citation  for  48  CFR 
part  i  9, 15,  and  42  continues  to  read  as 
folU  ws: 

Ai  thority:  40  U.S.C  486(c);  10  U.S.C 
chai  let  137;  and  42  U.S.C  2473(c). 


PART  »-CONTRACTOR 
QUALIFICATIONS 

9.104-1    [Amended] 

2.  Section  9.104-1.  paragraph  (c)  is 
amended  by  adding  the  words  "and 
subpart  42.15"  at  the  end. 

3.  Section  9.105-1.  paragraph  (c) 
introductory  text,  is  revised  as  follows: 

•.105-1    Obtaining  information. 

•        •        •        «        • 

.  (c)  The  contracting  officer  shall 
consider  relevant  past  performance 
information  (see  subpart  42.15)  in 
making  determinations  of  responsibility 
or  nonresponsibility.  In  addition,  the 
contracting  officer  should  use  the 
following  sources  of  information  to 
support  such  determinations: 


PART  15— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.605.  paragraph  (b)  is 
revised  to  read  as  follows: 

15.605    Evaluation  factors. 


(b)(1)  The  evaluation  factors  that 
apply  to  an  acquisition  and  the  relative 
importance  of  those  factors  are  within 
the  broad  discretion  of  agency 
acquisition  officials  except  that — 

(i)  Price  or  cost  to  the  Government 
shall  be  included  as  an  evaluation  factor 
in  every  source  selection. 

(ii)  Past  performance  shall  be 
evaluated  in  all  competitively 
negotiated  acquisitions  expected  to 
exceed  $100,000,  unless  the  contracting 
officer  documents  in  the  contract  file 
the  reasons  why  past  performance 
should  not  be  evaluated.  Past 
performance  may  be  evaluated  in 
competitively  negotiated  acquisitions 
estimated  at  $100,000  or  less  at  the 
discretion  of  the  contracting  officer. 

(iii)  Quality  shall  be  addressed  in 
every  source  selection.  In  evaluation 
factors,  quality  may  be  expressed  in 
terms  of  technical  excellence, 
mans^gement  capability,  personnel 
qualifications,  prior  experience,  and 
schedule  compliance. 

(2)  Any  other  relevant  factors,  such  as 
cost  realism,  may  also  be  included. 

•        *        •        *        • 

5.  Section  15.608  is  amended  in  the 
introductory  text  of  paragraph  (a)  by 
removing  the  parenthetical  phrase  "(as 
conveyed  by  the  proposal)",  and  by 
adding  paragraph  (a)(3)  as  follows: 

iSjSOt    Proposal  evaluation. 

(a)  •  •  * 

(3)  Past  performance  evaluation,  (i) 
Past  performance  information  should  be 
used  in  assessing  performance  risk.  The 


assessment  of  performance  risk  should 
consider  the  relative  merits  of  the 
offeror's  prior  experience  and 
performance  as  compared  to  that  of 
other  competing  offerors.  The  number 
and  severity  of  an  offeror's  problems, 
the  effectiveness  of  corrective  actions 
taken,  the  offeror's  overall  work  record, 
and  the  age  and  relevance  of  past 
performance  information  should  be 
considered  at  the  time  it  is  used. 

(ii)  Past  performance  information  may 
be  obtained  from  a  variety  of  sources, 
including  private  firms.  "The  source  and 
type  of  past  performance  information  to 
be  included  in  the  evaluation  is  within 
the  broad  discretion  of  agency 
acquisition  officials  and  should  be 
tailored  to  the  circumstances  of  each 
procurement.  Evaluations  of  contractor 
performance  prepared  in  accordance 
with  subpart  42.15  are  one  source  of 
performance  information  which  may  be 
used. 

(iii)  firms  shall  be  allowed  to  compete 
for  contracts  even  though  they  lack  a 
historj'  of  relevant  past  performance. 


PART  42— CONTRACT 
ADMINISTRATION 

6.  Section  42.302  is  amended  by 
adding  paragraph  (b)(ll)  to  read  as 
follows: 

42.302    Contract  administration  functions. 


(b)  •  '  • 

(11)  Prepare  evaluations  of  contractor 
performance  in  accordance  with  subpart 
42.15. 


7.  Subpart  42.15,  consisting  of 
sections  42.1500  through  42.1503,  is 
added  to  read  as  follows: 


Subpart  42.1&-Contractor 
Performance  Information 

42.1500  Scope  of  subpart 

This  subpart  provides  policies  and 
establishes  responsibilities  for  recording 
and  maintaining  contractor  performance 
information.  It  implements  Office  of 
Federal  Procurement  Policy  Letter  92-5, 
Past  Performance  Information.  This 
subpart  does  not  apply  to  procedures 
used  by  agencies  in  determining  fees 
under  award  or  incentive  fee  contracts. 

42.1501  General. 

Past  performance  information  is 
relevant  information  regarding  a 
contractor's  actions  under  previously 
awarded  contracts.  It  includes,  for 
example,  the  contractor's  record  of 
conforming  to  specifications  and  to 
standards  of  good  workmanship;  the 
contractor's  record  of  forecasting  and 
containing  costs  on  any  previously 
performed  contracts;  the  contractor's 
adherence  to  contract  schedules, 
including  the  administrative  aspects  of 
performance;  the  contractor's  history  for 
reasonable  and  cooperative  behavior 
and  commitment  to  customer 
satisfaction;  and  generally,  the 
contractor's  business-like  concern  for 
the  interest  of  the  customer.  This 
information  may  be  used  in  preparing 
evaluations  of  contractor  performance 
under  this  subpart. 

42.1502  Policy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  agencies  shall  prepare 
an  evaluation  of  contractor  performance 
for  each  contract  in  excess  of  $100,000 
at  the  time  the  work  under  the  contract 
is  completed.  Additional  evaluations 
may  be  prepared  during  the  term  of  the 
contract.  The  content  and  format  of 
performance  evaluations  shall  be 
established  in  accordance  with  agency 
procedures  and  should  be  tailored  to  the 
size,  content,  and  complexity  of  the 
contractual  requirements. 


(b)  Agencies  shall  evaluate 
construction  contractor  performance 
and  architect/engineer  contractor 
performance  in  accordance  with  36.201 
and  36.604,  respectively. 

42.1503    ProcedurM. 

(a)  Agency  evaluations  of  contractor 
performance  prepared  under  this 
subpart  shall  be  provided  to  the 
contractor  as  soon  as  practicable  after 
completion  of  the  evaluation. 
Contractors  shall  be  given  a  minimimi  of 
30  days  to  submit  comments,  rebutting 
statements,  or  additional  information. 
The  ultimate  conclusion  and  content  of 
an  evaluation  is  a  decision  of  the 
contracting  agency.  Copies  of  the 
contractor  response  shall  be 
permanently  retained  as  part  of  the 
evaluation. 

(b)  Departments  and  agencies  are 
encouraged  to  share  past  performance 
information  with  other  departments  and 
agencies  when  considered  appropriate 
and  to  the  extent  practicable  to  support 
future  award  decisions.  However,  past 
performance  information  including 
evaluations  of  contractor  performance, 
shall  not  be  provided  to  any  private 
party  without  the  contractor's  consent, 
except  in  accordance  with  subpart  24.2. 

(c)  Any  past  performance  information 
systems,  including  automated  systems, 
used  for  maintaining  contractor 
performance  information  and/or 
evaluations  should  include  appropriate 
management  and  technical  controls  to 
ensiu^  that  only  authorized  personnel 
have  access  to  the  data. 

(d)  Past  performance  information 
should  be  updated  as  often  as  necessary 
to  maintain  the  currency  of  the 
information,  and  shall  not  be  retained 
for  more  than  six  years  without  being 
updated. 

IFR  Doc.  94-3666  Filed  2-16-94;  8:45  am] 
Biujwc  C006  eaao  a*  m 


Thursday 
February  17,  1994 


Part  VIII 


The  President 


Executive  Order  12899— Establishing  an 
Emergency  Board  To  Investigate  a 
Dispute  Between  The  Long  Island  Rail 
Road  and  Certain  of  its  Employees 
Represented  by  the  United  Transportation 
Union 

Proclamation  6650— To  Amend  the 
Generalized  System  of  Preferences  and 
for  Other  Purposes 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12899  of  February  15,  1994 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  The  Long  Island  Rail  Road  and  Certain  of  Its  Em- 
ployees Represented  by  the  United  Transportation  Union 


A  dispute  exists  between  The  Long  Island  Rail  Road  and  certain  of  its 
employees  represented  by  the  United  Transportation  Union. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act"). 

A  first  emergency  board  to  investigate  the  dispute  was  established  by  Execu- 
tive Order  No.  12874  on  October  20,  1993.  The  emergency  board  terminated 
upon  issuance  of  its  report  and,  subsequently,  its  recommendations  wer« 
not  accepted. 

A  party  empowered  by  the  Act  has  requested  that  the  President  establish 
a  second  emergency  board  pursuant  to  section  9A  of  the  Act  (45  U.S  C 
159a). 

Section  9A(e)  of  the  Act  provides  that  the  President,  upon  such  request, 
shall  appoint  a  second  emergency  board  to  investigate  and  report  on  the 
dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  by  section  9A  of  the 
Act,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  the  Board.  There  is  established,  effective  February 
15,  1994,  a  board  of  three  members  to  be  appointed  by  the  President  to 
investigate  this  dispute.  No  member  shall  be  interested  pecuniarily  or  other- 
wise in  any  organization  of  railroad  employees  or  any  carrier.  The  board 
shall  perform  its  functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  Within  30  days  after  creation  of  the  board,  the  parties  to 
the  dispute  shall  submit  to  the  board  final  offers  for  settlement  of  the 
dispute.  Within  30  days  after  submission  of  final  offers  for  settlement  of 
the  dispute,  the  board  shall  submit  a  report  to  the  President  setting  forth 
its  selection  of  the  most  reasonable  offer. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  section  9A(h)  of  the  Act, 
from  the  time  a  request  to  establish  a  board  is  made  until  60  days  after 
the  board  makes  its  report,  the  parties  shall  make  no  changes  in  the  conditions 
out  of  which  the  dispute  arose,  except  by  agreement. 

Sec.  4.  Expiration.  The  board  shall  terminate  upon  submission  of  the  report 
provided  for  in  section  2  of  this  order. 


\ysv<)X»JMi^^\jJshKk^iij^ 
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THE  WHITE  HOUSE, 
Februaiy  15,  1994. 
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Proclamation  6650  of  Febraaiy  16,  1994 

To  Amend  the  Generalized  System  of  Preferences  and  for 
Other  Purposes 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  sections  501  and  502  of  the  Trade  Act  of  1974,  as  amended 
("Trade  Act")  (19  U.S.C  2461  and  2462).  and  having  due  regard  for  the 
eligibility  criteria  set  forth  therein,  I  have  determined  that  it  is  appropriate 
to  designate  Kazakhstan  and  Romania  as  beneficiary  developing  countries 
for  purposes  of  the  Generalized  System  of  Preferences  ("GSP"). 

2.  Proclamation  No.  6579  of  July  4, 1993.  implemented  an  accelerated  sched- 
ule of  duty  elimination  and  modified  the  rules  of  origin  under  the  United 
States-Canada  Free-Trade  Agreement.  Proclamation  No.  6641  of  December 
15,  1993,  implemented  the  North  American  Free  Trade  Agreement.  Certain 
conforming  changes  and  technical  corrections  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS")  were  omitted  fix>m  these  proclama- 
tions. I  have  decided  that  it  is  appropriate  to  modify  the  HTS  to  make 
such  changes  and  corrections. 

3.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  provisions  of  that  Act,  and 
of  other  acts  affecting  import  treatment,  and  actions  thereunder. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  501  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  note  4(a)  to  the  HTS,  listing  those  countries  whose  products 
are  eligible  for  benefits  of  the  GSP,  is  modified  by  inserting  "Kazakhstan" 
and  "Romania"  in  alphabetical  order  in  the  enumeration  of  independent 
countries. 

(2)  In  order  to  make  conforming  changes  and  technical  corrections  in 
certain  HTS  provisions,  pursuant  to  actions  taken  in  Proclamation  No.  6579 
and  Proclamation  No.  6641,  the  HTS  and  Proclamation  No.  6641  are  modified 
as  provided  in  the  annex  to  this  proclamation,  effective  as  of  the  dates 
specified  in  such  annex. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 

(4)  The  modifications  to  the  HTS  made  by  paragraph  (1)  of  this  proclama- 
tion shall  be  effective  with  respect  to  articles  that  are:  (i)  imported  on 
or  after  January  1,  1976.  and  (ii)  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  15  days  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register. 
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WHEREOF,  I  have  hneunto  set  my  hand  this  sixteenth  day 
,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety -four, 
Independence  of  the  United  States  of  America  the  two  hundred 


OsTtAJ^AJUOA^jY^o^^ 
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Annex 

CONFORMING  CHANGES  AND  TECHNICAL  CORRECTIONS  TO 
THE  HARMONIZED  TARIFF  SCHEDULE  OF  THE  ONITBD  STATES 

f<-  Effective  with  respect  to  Qoods  of  Canada,  under  the  terms  of  general  note 

12  to  the  HTS.  which  are  entfered.  or  withdrawn  from  warehouse  for  consumption, 

on  or  after  the  date  specified  in  a  notice  published  in  the  Federal  Register 

by  the  United  States  Trade  Representative  pursuant  to  section  B  of  the  annex 

to  Presidential  Proclamation  6579: 

(1)  The  modifications  made  in  section  (B)(1)  of  the  annex  to 
Proclamation  6579  to  subheading  "8540.11.00"  shall  be  made  to  subheadings 
"8540.11.10,  8540.11.20,  8540.11.30,  8540.11.40  and  8540.11.50". 

(2)  Subheading  9905.73.04  of  the  HTS,  as  established  by  section  (B)(3) 
of  the  annex  to  Proclamation  6579,  is  modified  by  striking  "7304.41.00"  and  by 
inserting  in  lieu  thereof  "7304.41.30,  7304.41.60". 

B-  Effective  with  respect  to  goods  of  Canada,  under  the  terms  of  general  note 
12  to  the  HTS.  which  are  entered,  or  withdrawn  from  warehouse  for  consumption. 
on  or  after  January  1  of  each  year  of  the  years  listed  belowt 

For  subheading  6303.92.20,  the  Rates  of  Duty  1-Special  subcolumn  is  modified 
(i)  by  deleting  the  rate  of  duty  preceding  the  symbol  "CA"  in  parentheses  and 
inserting  the  rate  of  duty  specified  in  the  first  dated  column  in  the  table 
below  in  lieu  thereof,  and  (it)  for  each  of  the  subsequent  dated  columns,  the 
rates  of  duty  that  are  followed  by  the  symbol  "CA"  in  parentheses  are  deleted 
and  the  following  rates  of  duty  are  inserted  in  lieu  thereof; 


6303.92.20 


1995 
3.8% 


1996 
2.5% 


1997 
1.2% 


1998 
Free 


C.   Effective  January  1.  1994; 

(1)  General  note  1  to  the  HTS  is  modified  by  striking  "3  and  4"  and  by 
inserting  in  lieu  thereof  "3  through  13,  inclusive". 

(2)  For  subheading  4504.90.20,  in  the  Rates  of  Duty  1-Special  subcolumn, 
insert  in  the  parentheses  following  the  "Free"  rate  in  such  subcolumn,  the 
symbol  "MX"  in  alphabetical  order. 

(3)  General  note  4(d)  to  the  HTS  is  modified  by  striking  "8471.92.40 
Malaysia"  and  by  inserting  in  lieu  thereof  "8471.92.32  Malaysia"  and 
"8471.92.34  Malaysia". 

(4)  Subheadings  8471.92.32  and  8471.92.34  are  each  modified  by  striking 
the  symbol  "A"  from  the  Rates  of  Duty  1-Special  subcolumn  and  by  inserting  in 
lieu  thereof  "A*". 

(5)  The  superior  text  immediately  preceding  subheading  8528.10.04  is 
modified  by  deleting  "note  4"  and  inserting  in  lieu  thereof  "note  10". 

(6)  The  superior  text  immediately  preceding  subheading  8529.90.10  (as  in 
effect  at  the  close  of  December  31,  1993)  is  stricken. 

(7)  The  modification  made  in  section  (A) (102)  of  Annex  II  to 
Proclamation  6641  to  U.S.  note  3  to  subchapter  II  of  chapter  98  shall  be  made 
in  subdivision  (c)  of  such  U.S.  note  3. 

(8)  Annex  III  to  Proclamation  6641  of  December  15,  1993  is  modified  by: 

(a)  deleting  subheading  4505.90.20  from  section  (A)(1)(a),  and 

(b)  deleting  6303.92.90,  8529.90.56  and  8529.90.59  from  section 
(D)  . 
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-2- 

Effective  with  rfcspect  to  Qoods  of  Mexico,  under  the  terms  of  general  note 


12  to  the  HTS.  enter ?d.  or  withdrawn  from  warehouse  for  consumption,  on  or 


after  January  1.  199 


(1)  Subheading 
inserting  in  the 
the  Rates  of  Duty  1- 
sequence. 


6307.90.99  ia  modified  by  striking  "6.5%  (MX)"  and  by 
parenthetical  expression  following  the  "Free"  rate  of  duty  in 
Special  Bubcolumn  the  symbol  ",  MX"  in  alphabetical 


(2)  U.S.  note 
the  following  new  fi 
9906.07.08: 


0  to  subchapter  VI  of  chapter  99  is  modified  by  inserting 
iirst  effective  period  for  imports  entered  under  subheading 


"Entered  from  anuary  1,  1994,  to  Fabruary  28,  1994   No  limit". 


(3)  U.S.  note 
the  following  new 
9906. 07. 42 t 


3  to  subchapter  Vl'of  chapter  99  is  modified  by  inserting 
fitet  effective  period  for  imports  entered  under  subheading 


Entered  from  .'anuary  1,  1994,  to  July  31,  1994 


(4)  U.S.  note 
the  following  new  fi^st 
9906.07.47: 


Entered  from  ,  anuary  1,  1994,  to  June  30,  1994 


(FR  Doc  94-3«64 

Filed  2-16-^:  11:27  ami 

Billing  code  3190-Ot-C 


No  limit". 


4  to  subchapter  VI  of  chapter  99  is  modified  by  inserting 
effective  period  for  imports  entered  under  subheading 


No  limit". 
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Crop  insurance: 
County  cotton  insurance  programs;  evaluation 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  8303 


8168 


Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  8196-8197 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Black  Creek  Hydro.  Inc..  et  aL,  8176-8177 

Hanover  Energy  Corp.  et  al..  8177-8178 

Newark  Bay  Congeneration  Partnership.  L.P,.  et  aL.  8178- 
8179 
Environmental  statements:  availability,  etc.: 

Citizens  Utilities  Companies,  8180 

Southern  California  Edison  Co.,  8181-8182 
Natural  gas  certificate  filings: 

Williston  Basin  Interstate  Pipeline  Co.  et  al.,  8179 
Applications,  hearings,  determinations,  etc.: 

ARCO  Products  Co.  et  al.,  8180 

Colorado  Interstate  Gas  Co.,  8181 

Columbia  Gulf  Transmission  Co.,  8181 

Southwestern  Public  Service  Co.,  8182 

Transcontinental  Gas  Pipe  Line  Corp..  8182-8183 

Williams  Natural  Gas  Co..  8183 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Multiple  counties,  AL,  8292 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Myrcia  paganii,  etc.,  8138-8142 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Gesneria  pauciflora,  8165-8167 

Red  kangaroo,  etc  (three  kangaroo  species  in  mainland 
Australia),  8163-8164 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Large-flowered  fiddleneck.  8270 

Food  and  Dr\ig  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Maduramicin  ammonium  with  chlortetracycline.  8133- 
8134 
Human  drugs: 

Antibiotic  drugs — 

Updates,  technical  changes,  and  correction.  8132-8133 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
American  Cyanamid  Co.;  approval  withdrawn,  8197- 
8198 

Foreign  Assets  Control  Office 

RULES 

Haitian  transaction  regulations: 
Assembly  sector  licenses  extension;  policy  statement, 
6134 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas.  8170 
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Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

North  Umpqua  River,  OR,  8267-8268 
National  Forest  System  lands: 

Colorado  and  Wyoming;  certified  noxious  weed-fi«e 
forage  use  requirement,  8168-8169 

General  Services  Administration 

PROPOSED  RULES 

Federal  property  management: 
Aviation,  transportation,  and  motor  vehicles — 
Domestic  and  foreign  freight  and  passenger 

transportation  services  payments;  audit  policies 
and  procedures.  8151-8162 

NOTICES 

Environmental  statements;  availability,  etc.: 

Sacramento,  CA;  U.S.  Courthouse-Federal  Building,  8197 
Meetings: 

Afirican  Burial  Ground  Steering  Committee,  8197 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

RULES 
Medicaid: 

Eligibility  and  coverage  requirements  for  needy  groups, 
8138 
NOTICES 
Meetings: 

Practicing  Physicians  Advisory  Council,  8198 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  8186-8188 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Community  development  technical  assistance  program 

(colonies  in  southwestern  U.S.),  8205 
Public  and  Indian  housing — 
Resident  management  technical  assistance  program, 
8263-8266 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  8206-8263 
Organization,  functions,  and  authority  delegations: 
Acting  Regional  Administrator.  Region  IV;  order  of 

succession.  8204-8205 
Field  Office  Public  Housing  Division  Directors  et  al., 
8266-8267 
Privacy  Act: 
Systems  of  records,  8205-8206 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations,  8270- 
8272 


Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  8272 

Justice  Department 

See  Prisons  Bureau 

Latwr  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  8273-8274 
Consumer  price  index;  U.S.  city  average,  8274 

Land  Management  Bureau 

NOTICES 

Boimdary  establishment,  descriptions,  etc.: 

North  Umpqua  River,  OR,  8267-8268 
Coal  leases,  exploration  licenses,  etc.: 

Alabama,  8268 
Motor  vehicle  use  restrictions: 

New  Mexico,  8268-8269 
Realty  actions;  sales,  leases,  eta: 

New  Mexico,  8269 
Withdrawal  and  reservation  of  lands: 

Wyoming,  8269-8270 

Mine  Safety  and  Health  Administration 

RULES 

Metal  and  nonmetal  and  coal  mine  safety  and  health: 
Air  quality;  abrasive  blasting  and  drill  dust  control; 
health  standards,  8318-8328 
NOTICES 

Coal  mine  respirable  dust  standard  noncompliance 

determinations,  8356-8357 
Mine  shift  atmospheric  conditions;  respirable  dust  sample, 

8357-8358 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Space  Science  Advisory  Committee,  8276-8277 

National  Archives  and  Records  Administration 

PROPOSED  RULES 
Records  management: 
Agency  program  evaluations;  reopening  of  comment 
period  and  meeting,  8150 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
Research  and  development  programs,  8292-8293 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Immortalized  fetal  glial  cell  line  as  delivery  system  for 
treatment  of  various  neurological  disorders; 
development  and  commercialization,  8198-8199 
Inventions,  Government-owned;  availability  for  licensing, 

8199-8203 
Meetings: 
Hereditary  breast,  ovarian,  and  coion  cancer;  workshop, 

8203 
National  Heart,  Lung,  and  Blood  Institute.  8203-8204 
National  Institute  on  Aging.  8204 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  115CE,  Special  Condition  23- 
ACE-74] 

Special  Conditions;  Cessna  Model  526 
Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
being  issued  for  the  Cessna  Aircraft 
Company  Model  526  airplanes.  These 
airplanes  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
applicable  airworthiness  standards. 
These  design  features  include  engine 
location,  performance  characteristics, 
and  acrobatic  maneuver  capabilities,  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards.  These  special 
conditions  contain  the  additional 
airworthiness  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  current 
airworthiness  standards. 
EFFECTIVE  DATE:  March  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Downs,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  18, 1993,  the  Cessna 
Aircraft  Co.,  P.O.  Box  7704,  Wichita,  KS 
67277  made  application  for  acrobatic 
category  type  certification  of  the  Model 
5?6  airplane.  This  airplane  is  a  two 


place  (tandem  seating),  all  metal,  low 
wing,  twin  turbofan  engine-powered 
monoplane  with  fully  enclosed 
retractable  landing  gear.  The  Model  526 
has  engines  mounted  on  the  fuselage 
sides  aft  and  above  the  wing  rear  spar. 
The  Model  526  is  capable  of  acrobatic 
flight,  including  inverted  maneuvers, 
and  Mach  .700  performance. 

Type  Certification  Basis 

Type  certification  basis  of  the  Cessna 
Model  526  airplane  is  as  follows: 
Federal  Aviation  Regulations  (14  CFR 
part  23),  effective  February  1, 1965, 
through  amendment  23-42,  effective 
February  4,  1991: 14  CFR  part  36, 
effective  December  1, 1969,  through 
amendment  effec  ive  on  the  date  of  type 
certification;  exenpUons.  if  any;  and  the 
special  condition?  adopted  by  this 
rulemaking  action. 

Discussion 

Cessna  plans  to  incorporate  certain 
novel  and  unusual  design  features  into 
the  airplane  for  wf  dch  the  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
features  include  electronic  systems, 
acrobatic  flight  capability,  engine 
location,  and  certain  performance 
characteristics  necessary  for  this  type  of 
airplane  that  were  not  envisaged  by  the 
existing  regulatiors. 

Special  conditic'ns  may  be  issued  and 
amended,  as  nece  jsary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
ainvorlhiness  staidards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  §  21.17(a)(2). 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HJRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 


induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisioned 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  effect  of  the 
technological  advances  in  aircraft 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vuberability  of  electrical  and  electronic 
systems  required  foi;  the  continued  safe 
flight  and  landing  of  aircraft.  Effective 
measures  against  the  effects  of  exposure 
to  HIRF  must  be  provided  by  the  design 
and  installation  of  these  systems. 

The  accepted  maximum  energy  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safety  are  based  on  surveys 
and  analysis  of  existing  radio  ftwjuency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  the  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or.  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  (2).  as  follows: 

(ifThe  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment,  defined  below: 

FieW  strength  (voKs/meter) 


Frequency 

Peak 

Average 

10-100  KHz  

50 
60 
70 
200 
30 

50 

100-500  KHz  

60 

500-2000  KHz  

70 

2-30  MHz 

200 

30-70  MHz 

30 
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Field  strength  (votts/meter) 


Frequency 

Peak 

Average 

70-100  MHz  ..„ 

100-200  MHz 

200-400  MHz 

400-700  MHz 

700-1000  MHz — 

1-2  GHz 

2-4  GHz  .._          

4-6  GHz 

&^  GHz 

8-12  GHz 

12-18  GHz  „. 

18-40  GHz  

30 
150 

70 
4020 
1700 
5000 
6680 
6850 
3600 
3500 
3500 
2100 

30 

33 

70 

935 

170 

990 

640 

310 

670 

1270 

360 

750 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak  of 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  in  a  frequency 
.-ange  of  10  KHz  to  40  GHz.  When  using 
d  laboratory  test  to  show  compliance 
with  the  HIRF  requirements,  no  credit  is 
given  for  signal  attenuation  due  to 
installation. 

In  view  of  the  revised  HIRF  envelope, 
the  requirement  for  the  fixed  value  test 
has  been  changed  to  100  v/m  from  the 
previously  used  value  of  200  v/m.  The 
applicant  opting  for  the  fixed  value 
laboratory  test,  instead  of  the  HIRF 
envelope,  may  be  subject  to  post 
certification  reassessment  based  on  the 
finalized  rule  requirements.  The 
applicant  should  be  cautioned  that 
choosing  100  v/m  may  make  it  difficult, 
under  post  certification  reassessm^it 
requirements,  to  qualify  the  installations 
without  upgrading  the  design.  If  the 
system  should  not  meet  the  post 
certification  reassessment  requirements, 
additional  protection  provisions  and/or 
testing  may  be  required. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  mqy  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  only  apply  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
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systi  ms,  or  a  combination  thereof. 
Sen  ice  experience  alone  is  not 
acce  >table  since  such  experience  in 
non  lal  flight  o{>erations  may  not 
incl'  ide  an  exposure  to  the  HIRF 
envj  -onment.  Reliance  on  a  system  with 
simaar  design  features  for  redimdancy 
as  a  means  of  protection  against  the 
effe<  ts  of  external  HIRF  is  generally 
insu  Bcient  since  all  elements  of  a 
redi  ndant  system  are  likely  to  be 
exp<  «ed  to  the  fields  concurrently. 

Thn  \st  Attenuation 

Tl  le  Model  526  design  includes  a 
syst  im  that  permits  the  attenuating  of 
engi  ne  thrust.  Attenuation  is 
acct  mplished  by  movable  panels, 
mou  nted  on  the  engine  pylons 
do%«  nstream  of  the  exhaust  cones,  that 
can  )e  deployed  into  the  exhaust 
strei  ms.  The  thrust  attenuators  are 
desi  >ned  to  be  used  in  both  ground  and 
fligl  t  operations  and  differ  from  thrust 
reve  rsers  in  that  attenuators  do  not 
pro^  ide  for  either  zero  or  reverse  thrust 
leve  s.  These  special  conditions  provide 
requ  isite  standards  for  thrust 
attei  luating  systems. 

Flig  It 

Pi  Bvious  certification  and  operational 
exp(  rience  with  jet  powered  airplanes 
has  lot  included  an  airplane  of  similar 
des:  ifl  or  approval  in  the  acrobatic 

cate  5ory.  

Ci  irrent  standards  in  14  CFR  part  23 

lot  envisage  this  type  of  airplane 
and  the  associated  performance -and 
mai  euvering  capabihties.  Based  upon 
the  knowledge  and  experience  gained 
dur  ng  certification  and  operation  of 
pre^  ious  part  23  jet  airplanes  and  other 
acre  batic  airplanes,  special  conditions 

lar  to  the  requirements  included  in 

Iraft  Joint  Airworthiness 
Reg  ilations  QAR)  23,  Issue  4  are 
pro;  tosed  instead  of  the  performance 
and  flight  characteristics  requirements 
of  si  ibpart  B  of  part  23. 

Opt  rating  Limitations  and  Information 

C  irrent  standards  in  part  23  did  not 
env  sage  this  ty'pe  of  airplane  and  the 
assc  ciated  performance  and 
mai  euvering  capabilities. 

T )  maintain  a  level  of  safety 
con  iistent  with  other  acrobatic  category 
and  jet  powered  airplanes,  special 
conhitions  similar  to  the  requirements 
included  in  the  draft  JAR  23,  Issue  4  are 
pro  >osed  instead  of  the  marking, 
pla(  ards,  and  flight  manual 
reqi  lirements  of  subpart  C  of  part  23. 

Efft  cts  of  Contamination  on  Natural 
Lan  \inar  Flow  Airfoils 

A  irfoil  configurations  similar  to  the 
Ce^na  Model  526  have  been  found  to 


did 


Sim 
the 


have  measurable  degradation  of 
handling  qualities  and  performance 
when  laminar  flow  was  lost  due  to 
airfoil  contamination.  Tripping  of  the 
boundary  layer  could  be  caused  from 
flight  in  precipitation  or  by  the  presence 
of  contamination  such  as  insects.  If 
measurable  eflects  are  detected,  it 
should  be  determined  that  the  minimum 
flight  characteristics  standards  continue 
to  be  met,  and  that  any  degradation  to 
performance  information  are  identified. 
This  may  be  accomplished  by  a 
combination  of  analysis  and  testing. 
Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  airfoil  contamination.  Special 
conditions  are  proposed  since  existing 
regulations  do  not  require  these  adverse 
effects  to  be  evaluated. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions.  Notice  No.  23-ACE-74,  was 
published  in  the  Federal  Register  on 
October  12, 1993,  and  no  comments 
were  received.  These  special  conditions 
are  adopted  as  proposed  with  minor 
editorial  corrections,  except  that  Special 
Condition  23.49(a)(l}  is  reworded  to 
correct  an  error  in  publication  and 
Special  Condition  23.161(d)(2)  Is  added 
due  to  its  omission  from  the  original 
publication. 

Conclusion 

This  action  is  not  a  rule  of  general 
applicability  and  affects  only  the  model 
of  airplane  identified  in  these  special 
conditions. 

List  of  Subjects  inl4  CFR  Part  23 . 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423):  49  U.S.C 
106(g);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
526  airplane: 

Note:  To  provide  for  clarity  and  continuity 
within  the  proposed  special  conditions,  some 
sections  of  subparts  B  and  G  of  part  23  are 
included  without  change  in  the  following 
special  conditions.  These  unchanged  sections 
are  marked  with  an  asterisk  (*)  preceding  the 
section  number  to  permit  them  to  be  readily 
identified  from  the  difierent/added 
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requirements  of  the  proposed  special 
conditions. 

1.  Protection  of  Systems  From  High  Intensity 
Radiated  Fields  (HIRF) 

Each  system  that  performs  critical 
functions  must  be  designed  and  installed  to 
ensure  that  the  operation  and  operational 
capabilities  of  these  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
3xposed  to  high  intensity  radiated 
electromagnetic  fields  external  to  the 
airplane. 

2.  Thrust  Attenuating  Systems 

Thrust  attenuating  systems  must  be 
designed  and  installed  so  that  no  unsafe 
condition  will  result  during  normal  operation 
of  the  systems,  or  from  any  failure  (or 
reasonably  likely  combination  of  failures)  of 
the  thrust  attenuation  systems  under  any 
anticipated  condition  of  of>cration  of  the 
airplane,  including  ground  operation.  Failure 
of  structural  elements  need  not  be  considered 
if  the  probability  of  this  kind  of  failure  is 
extremely  remote. 

3.  Flight 

Instead  of  compliance  with  the  sections 
contained  in  subpart  B  of  part  23,  the 
following  sections  apply 

General 

•SC23.21    Proof  of  Compliance 

(a)  Each  requirement  of  this  subpart  must 
be  met  at  each  appropriate  combination  of 
weight  and  center  of  gravity  within  the  range 
of  loading  conditions  for  which  certification 
is  requested.  This  must  be  shown — 

(1)  By  tests  upon  an  airplane  of  the  type 
for  which  certification  is  requested,  or  by 
calculations  based  on,  and  equal  in  accuracy 
to,  the  results  of  testing;  and 

(2)  By  systematic  investigation  of  each 
probable  combination  of  weight  and  center  of 
gravity,  if  compliance  cannot  be  reasonably 
inferred  upon  combinations  investigated. 

(b)  The  following  general  tolerances  are 
allowed  during  flight  testing.  However 
greater  tolerances  may  be  allowed  in 
particular  tests — 


Item 


Weight  

Critical  items  affected 

t>y  weight. 
CG  


Tolerance 


♦5%, 
+5%, 


10% 

1% 


>7%  total  travel 


SC23.23    Load  Distribution  Limits 

(a)  Ranges  of  weight  and  center  of  gravity 
within  which  the  airplane  may  be  safely 
operated  must  be  established.  If  a  weight  and 
center  of  gravity  combination  is  allowable 
only  within  certain  lateral  load  distribution 
limits  that  could  be  inadvertently  exceeded, 
these  limits  must  he  established  for  the 
corresponding  weight  and  center  of  gravity 
combinations. 

(b)  The  load  distribution  must  not  exceed: 

(1)  The  selected  limits; 

(2)  The  limits  at  which  the  structure  is 
proven;  or 

(3)  The  limits  at  which  compliance  with 
each  applicable  flight  requirement  of  this 
subpart  is  shown. 


SC23.25    Weight  Limits 

(a)  Maximum  weight.  The  maximum 
weight  is  the  highest  weight  at  which 
compliance  with  each  applicable 
requirement  of  part  23  (other  than  those 
complied  with  at  the  design  landing  weight) 
is  shown.  The  maximum  weight  must  be 
established  so  that  it  is — 

(1)  Not  more  than  the  least  of^ 

(i)  The  highest  weight  selected  by  the 
applicant;  or 

(ii)  The  design  maximum  weight,  which  is 
the  highest  weight  at  which  compliance  with 
each  applicable  structural  loading  condition 
of  part  23  (other  than  those  complied  with  at 
the  design  landing  weight)  is  shown;  or 

(iii)  The  highest  weight  at  which 
compliance  with  each  applicable  flight 
requirement  is  shown:  and 

(2)  With  each  seat  occupied,  assuming  a 
weight  of  190  pounds,  not  less  than  the 
weight  with — 

(i)  Oil  at  full  tank  capacity,  and  at  least 
enough  fuel  for  maximum  continuous  thrust 
operation  of  at  least  45  minutes;  or 

(ii)  The  required  minimum  crew,  and  fuel 
and  oil  to  full  tank  capacity. 

(b)  Mimimum  weigpt.  The  minimum 
weight  (the  lowest  weight  at  which 
compliance  with  each  applicable 
requirement  of  this  part  is  shown)  must  be 
established  so  that  it  is  not  more  than  the 
sum  of — 

(1)  The  empty  weight  determined  under 
SC23.29; 

(2)  The  weight  of  the  required  minimum 
crew  (assuming  a  weight  of  170  pounds  for 
each  crew  member);  and 

(3)  The  weight  of  5  perccrtf  of  the  total  fuel 
capacity  of  that  particular  fuel  tank 
arrangement  under  investigation. 

SC23.29    Empty  Weight  and  Corresponding 
Center  of  Gravity 

(a)  The  empty  weight  and  corresponding 
"tenter  of  gravity  must  be  determined  by 

weighing  the  airplane  with — 

(1)  Fixed  ballast: 

(2)  Unusable  fuel  determined  under 
§23.959:  and 

(3)  Full  operating  fluids,  including — 
(i)Oil: 

(ii)  Hydraulic  fluid;  and 
(iii)  Other  fluids  required  for  normal 
operation  of  airplane  systems. 

(b)  The  condition  of  the  airplane  at  the 
time  of  determining  empty  weight  must  be 
one  that  is  well  defined  and  can  be  easily 
repeated. 

*SC23!31     Removable  Ballast 

Removable  ballast  may  be  used  in  showing 
compliance  with  the  flight  requirements  of 
this  subpart,  if — 

(a)  The  place  for  carrying  ballast  is 
properly  designed  and  installed,  and  is 
marked  under  SC23.1557;  and 

(b)  Instructions  are  included  in  the 
Airplane  Flight  Manual,  approved  manual 
material,  or  markings  and  placards,  for  the 
proper  placement  of  the  removable  ballast 
under  each  loading  condition  for  which 
removable  ballast  is  necessary 

SC23.45    Performance — General 

(a)  The  performance  requirements  of  this 
subpart  must  be  met  for  Still  air.  and 
Ambient  atmospheric  conditions. 


(b)  Unless  otherwise  prescribed, 
performance  data  must  be  provided  over  not 
less  than  the  following  ranges  of  conditions; 

(1)  Airport  altitude  from  seal  level  to 
10,000  feet;  and 

(2)  Temperature  from  standard  to  30  "C 
above  standard,  or  the  maximum  ambient 
atmospheric  temperature  at  which 
compliance  with  the  cooling  provisions  of 
§§23.1041  to  23.1045  is  shown,  if  lower. 

(c)  Performance  data  must  be  determined 
with  the  means  for  controlling  the  engine 
cooling  air  supply  in  the  position  used  in  the 
cooling  tests  required  by  §§  23.1041  to 
23.1045. 

(d)  The  available  propulsive  thrust  must 
correspond  to  engine  thrust  not  exceeding 
the  approved  thrust,  less: 

(1)  Installation  losses;  and  • 

(2)  The  equivalent  thrust  absorbed  by  the 
accessories  and  services  appropriate  to  the 
particular  ambient  atmospheric  conditions 
and  the  particular  flight  condition. 

(e)  The  performance  as  affected  by  engine 
thrust  must  be  based  on  a  relative  humiditv 
of: 

(1)  80  p>ercent  at  and  below  standard 
temperature;  and 

(2)  34  percent  at  and  above  standard 
temperature  plus  50  °F 

Between  the  two  temperatures  the  relative 
humidity  must  vary  linearly 

(f)  Unless  otherwise  prescribed  in 
determining  the  takeoff  and  laitding 
distances,  clianges  in  the  airplane's 
configuration,  speed  and  thrust  must  be 
made  in  accordance  with  procedures 
established  by  the  applicant  for  operation  in 
service.  The  procedures  must  be  able  to  be 
executed  consistently  by  pilots  of  average 
skill  in  atmospheric  conditions  reasonably 
expected  to  be  encountered  in  service 

(g)  The  takeoff  and  landing  distances  must 
be  determined  on  a  smooth  dry  hard-surfaced 
runway.  The  effect  on  these  distances  of 
operation  on  other  types  of  surface  (for 
example,  grass,  gravel)  when  dry  may  be 
derived  and  these  surfaces  listed  under 
SC23.1583(o). 

SC23.49    Stalling  Speed 

(a)  Vso  and  Vsi  are  the  stalling  speeds  or 
the  minimum  steady  fight  speed,  in  knots 
(CAS),  at  which  the  airplane  is  controllable 
with — 

(1)  The  propulsive  thrust  not  greater  than 
zero  at  the  stalling  speed,  or,  if  the  resultant 
thrust  has  no  appreciable  effect  on  the 
stalling  speed,  with  engines  idling  and 
throttles  closed. 

(2)  The  airplane  in  the  condition  existing 
in  the  test  in  which  Vso  and  Vsi  are  being 
made; 

(3)  Center  of  gravity  in  the  p>osition  which 
results  in  the  highest  value  of  Vso  and  Vs, 
and 

(4)  Weight  used  when  Vso  and  Vsi  are 
being  used  as  a  factor  to  determine 
compliance  with  a  required  performance 
standard. 

(b)  Vso  and  Vsi  must  be  determined  by 
flight  tests  using  the  procedure  and  meeting 
the  flight  characteristics  specified  in 
SC23.201 

SC23.51    Takeoff  Speeds 

(a)  The  rotation  speed  Vr.  is  the  speed  at 
which  the  pilot  makes  a  control  input  with 
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the  intention  of  lifting  the  airplane  out  of 
contact  with  the  runway.  Vr  must  not  be  less 
than  the  greater  of  l.OS  Vmc  and  1.10  Vsi. 
(b)  The  vpeed  at  50  feet  must  not  be  less 
than  the  highest  o£ 

(1)  A  speed  that  is  shown  to  be  safe  for 
continued  flight  (or  emergency  landing,  if 
applicable)  ujoder  all  reasonably  expected 
conditions,  including  turbulence  and 
complete  failure  of  the  critical  engine:  or 

(2)  1.10  Vmc:  or 

(3)  1.20  V,,. 

SC23.53    Takeoff  EMstance 

(a)  The  takeoff  distance  must  be 
determined  in  accordance  with  subparagraph 
(b),  using  speeds  determined  in  accordance 
with  SC23.Sl(a)  and  (b). 

(b)  The  distance  required  to  takeoff  and 
climb  to  a  height  of  SO  feet  above  the  takeoff 
surface  must  be  determined  for  each  weight, 
altitude  and  temperature  within  the 
operational  limits  established  for  takeoff 
with— 

(1)  Takeoff  thrust  oo  each  engine; 

(2)  Wing  flaps  in  the  takeoff  position(s): 
and 

(3)  Landing  gear  extended. 

SC23.63    Qimb:  General 

(a)  Compliance  with  the  requirements  of 
SC23.65,  SC23.66,  SC23.67.  SC23.69  and 
SC23.77  must  be  shown — 

(1)  Out  of  gnymd  effect:  and 

(2)  At  speeds  that  are  not  less  than  those 
at  which  compliance  with  the  powerplant 
cooling  requirements  of  §§  23.1041  to 
23.1045  have  been  demonstrated. 

.     (b)  Compliance  must  be  shown,  at  weights, 
as  a  function  of  airport  altitude  and  ambient 
temperature,  within  the  operational  limits 
established  for  takeoff  and  landing 
respectively,  with — 

(1)  SC23.65  and  SC23.67(a)  and  (b)  for 
takeoff:  and 

(2)  SC23.67(b|  and  SC23.77  for  landing. 

SC23.6S    Qimb:  All  Engines  Operating 

The  airplane  must  have  a  steady  gradient 
of  climb  after  takeoff  of  at  least  4  percent 
with — 

(a)  Takeoff  thrust  on  each  engine: 

(b)  Landing  gear  extended  except  that,  if 
the  landing  gear  can  be  retracted  in  not  more 
than  7  seconds,  it  may  be  assumed  to  be 
retracted: 

(c)  Wing  flaps  in  the  takeoff  position(s):  - 
and 

(d)  A  climb  speed  not  less  than  the  greater 
ofl.l  VMCAandl.2Vs,. 

SC23.66    Takeoff  Qimb:  One-Engine 
Inof)erati\'e 

The  steady  gradient  of  climb  or  descent 
must  be  determined  at  each  weight,  altitude 
and  ambient  temperature  within  the 
operational  limits  established  by  the 
applicant  with — 

(a)  Critical  engine  inoperative: 

(b)  Remaining  engine  at  takeoff  thrust: 

(c)  Landing  gear  extended  except  that,  if 
the  landing  gear  can  be  retracted  in  not  more 
than  7  seconds,  it  may  be  assumed  to  be 
retracted; 

(d)  Wing  flaps  in  the  takeoff  position(s): 

(e)  Wings  level;  and 

(f)  Climb  speed  equal  to  that  achieved  at 
SO  feet  in  the  demonstration  of  SC23.S3. 


SC23  67    Climb:  One-Engine  Inoperative 


(a) 


The  steady  gradient  of  clin>b  at  an 


ahitu  ie  of  400  feet  above  the  takeoff  surface 


(b) 


1500 


(1) 
(2) 
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le  measurably  positive  with  the — 
jitical  engine  inoperative; 
ilemaining  engine  at  takeoff  thrust: 
Landing  gear  retracted; 
i^'ing  flaps  in  the  takeoff  position(sh 

Zlimb  speed  equal  to  that  achie\'ed  at 


rhe  steady  gradient  of  climb  may  not 


be  ie]  5  than  0.75  percent  at  an  altitude  of 


Feet  above  the  takeoff  or  landing 


surf»  e.  as  appropriate,  with  the 


Ziiticai  engine  inoperative; 
Remaining  engine  at  not  more  than 


maxii  num  continuous  thrust: 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  retracted;  and 

(5)  Climb  speed  not  less  than  1.2  Vji. 

SC23|69    En-Route  Climb/Descent 

(a)  yMI  engines  operating. 

The  steady  gradient  and  rate  of  climb  must 
be  de  ;ermined  at  each  weight,  altitude  and 
ambii  int  temperature  within  the  operational 
limiti  established  by  the  applicant  with — 

(1)  r^ot  more  than  maximum  continuous 
thrus  on  each  engine: 

(2)  Landing  gear  retracted: 

(3)  Wing  flaps  retracted:  and 

(4)  Climb  sp>eed  not  less  than  1.3  Vsi. 

(b)  One-engine  inoperative. 

Thi !  steady  gradient  and  rate  of  climb/ 
desa  nt  must  be  determined  at  each  weight, 
altitv  de  and  ambient  temperature  within  the 
open  lionaJ  limits  established  by  the 
appli  ::ant  with — ■* 

(1)  Critical  engine  inoperative: 

(2)  Remaining  engine  at  hot  more  than 
maxi  num  continuous  thrust; 

(3)  Landing  gear  retracted: 

(4)  Wing  flaps  retracted:  and 

(5)  Clirnb  speed  not  less  than  1.2  Vsi 

SC23  73    Reference  Landing  Approach 
Speel 

Th ;  reference  landing  approach  speed. 
Vref  must  not  be  less  than  the  greater  oT 
Vmc.  determined  under  SC23. 149(c)  with  the 
wing  flaps  in  the  landing  position,  and  1.3 
Vso. 
SC22  75    Landing  Distance 

Th !  horizontal  distance  necessary  to  land 
and  (  ome  to  a  complete  stop  from  a  point  50 
feet  I  bove  the  landing  sivfece  must  be 
detei  [nined,  for  standard  temperatures  at 
each  weight  and  altitude  within  the 
open  tional  limits  established  for  landing,  as 
follo'  vs: 

(a)  A  steady  approach  at  not  less  than  \fnEf 
musl  be  maintained  down  to  the  50-foot 
heig]  t  and — 

(1  The  steady  approach  must  be  at  a 
grad  snt  of  descent  not  greater  than  5.2 
pero  nt  (3  degrees)  down  to  the  50-Eoot 
heig  t;and 

(2  In  addition,  an  applicant  may 
demi  hstrate  by  tests  that  a  maximum  steady 
appr  »ach  gradient,  steeper  than  5.2  percent, 
dowi  I  to  the  50-foot  height  is  safe.  The 
gradi  ent  must  be  established  as  an  operating 
limit  ition  and  the  information  necessary  to 
disp  ay  the  gradient  must  be  available  to  the 
pilot  by  an  appropriate  instrument 


(b)  A  constant  conffguration  must  be 
maintained  throughout  the  maneuver. 

(c)  The  landing  must  be  made  without 
excessive  vertical  acceleration  or  tendency  to 
bounce,  nose-over,  ground  loop,  or  porpoise. 

(d)  It  must  be  shown  that  a  safe  transition 
to  the  balked  landing  conditions  of  SC23.77 
can  be  made  from  the  conditions  that  exist 
at  the  50-foot  height,  at  maximum  landing 
weight  or  the  maximum  landing  weight  for 
altitude  and  temperature  of  SC23.63(bK2).  as 
appropriate. 

(e)  The  brakes  must  not  be  used  so  as  to 
cause  excessive  wear  of  brakes  or  tires. 

(f)  Retardation  means  other  than  wheel 
brakes  may  be  used  if  that  means — 

(1)  Is  safe  and  reliable: 

(2)  Is  used  so  that  consistent  results  can  be 
expected  in  service;  and 

(3)  If  any  device  is  used  that  depends  on 
the  operation  of  any  engine,  and  the  landing 
distance  would  be  increased  when  a  landing 
is  made  with  that  engine  inoperative;  the 
landing  distance  must  be  determined  with 
that  engine  inoperative,  unless  the  use  of 
other  compensating  means  will  result  in  a 
landing  distance  not  more  than  that  with 
each  engine  operating. 

SC23.77    Balked  Landing 

The  steady  gradient  of  climb  must  not  be 
less  than  2.5  percent  with — 

(a)  Not  more  than  the  thrust  that  is 
available  6  seconds  after  initiation  of 
movement  of  the  thrust  controls  from  the 
minimum  flight  idle  position: 

(b)  The  landing  gear  extended; 

(c)  The  wing  flaps  in  the  landing  position: 
and 

(d)  A  climb  speed  equal  to  Vref.  as  defined 
in  SC23.73. 

Fli^t  Qiaracteristk* 

SC23.141    General 

The  airplane  must  meet  the  requirements 
of  SC23.143  through  SC23.2S3  at  all  practical 
loading  conditions  and  operating  altitudes 
for  which  certification  has  been  requested, 
not  exceeding  the  maximum  operating 
altitude  established  under  SC23.1527  and 
without  requiring  exceptional  piloting  skill, 
alertness,  or  strength. 

Controllability  and  Maneuverability 
SC23.143    General 

(a)  The  airplane  must  be  safely  controllable 
and  maneuverable  during  all  flight  phases 
including — 

(1)  Takeoff; 

(2)  Climb: 

(3)  Level  fli^t; 

(4)  Descent: 

(5)  Go-around;  arui 

(6)  Landing  (power  on  and  power  off)  with 
the  wing  flaps  extended  and  retracted. 

(b)  It  must  be  possible  to  make  a  smooth 
transition  from  one  flight  condition  to 
another  (including  turns  and  slips)  without 
danger  of  exceeding  the  limit  load  factor, 
under  any  probable  operating  condition, 
including  those  conditions  normally 
encountered  in  the  sudden  feilure  of  any 
engine. 

(c)  If  marginal  conditions  exist  with  regard 
to  required  pilot  strength,  the  control  forces 
required  must  be  determined  by  quantitative 
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tests.  In  no  case  may  the  control  forces  under 
the  conditions  specified  in  paragraphs  (a) 
and  (b)  exceed  those  prescribed  in  the 
following  table: 


Values  in  pounds 

force  appMed  to  the 

retevant  control 


For  tetrporary  ap- 
plication: 

Stick 

Rudder  pedal  .. 
For  prolonged  appli- 
cation   


Pitch 


60 
10 


Ron 


30 
5 


Yaw 


150 

20 


SC23.145    Longitudinal  Control 

(a)  With  the  airplane  as  nearly  as  possible 
in  trim  at  1.3  Vsi.  it  must  be  possible,  at 
speeds  below  the  frim  speed,  to  pitch  the 
nose  downward  so  that  the  rate  of  increase 
in  airspeed  allows  prompt  acceleration  to  the 
trim  speed  with — 

(1)  Maximum  continuous  thrust  on  each 
engine: 

(2)  Power  off;  and 

(3)  Wing  flaps  and  landing  gear — 
(i)  Retracted:  and 

(ii)  Extended. 

(b)  It  must  be  possible  to  carry  out  the 
following  maneuvers  without  requiring  the 
application  of  control  forces  exceeding  those 
specified  in  SC23. 143(c).  The  trimming 
controls  must  not  be  adjusted  during  the 
maneuvers: 

(1)  With  landing  gear  extended  and  flaps 
retracted  and  the  airplane  as  nearly  as 
possible  in  trim  at  1.4  Vsi.  extend  the  flaps 
as  rapidly  as  possible  and  allow  the  airspeed 
to  transition  from  1.4  Vsi  to  1.4  Vso.  with— 

(i)  Power  off;  and 

(ii)  Thrust  necessary  to  maintain  level 
flight  in  the  initial  condition. 

(2)  With  landing  gear  and  flaps  extended, 
power  off  and  the  airplane  as  nearly  as 
possible  in  trim  at  1.3  Vso.  quickly  apply 
takeoff  thrust  and  retract  the  flaps  as  rapidly 
as  possible  to  the  recommended  balked 
landing  setting  and  allow  the  airspeed  to 
transition  from  1.3  Vso  to  1.3  Vsi  Retract  the 
gear  when  a  positive  rate  of  climb  is 
established. 

(3)  With  landing  gear  and  flaps  extended, 
thrust  for  and  in  level  flight  at  1.1  Vso  and 
the  airplane  as  nearly  as  possible  in  trim,  it 
must  b«  possible  to  maintain  approximately 
level  flight  while  retracting  the  flaps  as 
rapidly  as  possible  with  simultaneous 
application  of  not  more  than  maximum 
continuous  thrust.  If  gated  flap  positions  are 
provided,  the  flap  retraction  may  be 
demonstrated  in  stages  with  thrust  and  trim 
reset  for  level  flight  at  1.1  Vsi  in  the  initial 
conflguration  for  each  stage — 

(i)  From  the  folly  extended  position  to  the 
most  extended  gated  position: 

(ii)  Between  intermediate  gated  positions, 
if  applicable;  and 

(iii)  From  the  least  extended  gated  position 
to  the  folly  retracted  position. 

(4)  With  powfcr  off.  flaps  and  landing  gear 
retracted  and  the  airplane  as  nearly  as 
possible  in  trim  at  1.4  Vsi.  apply  takeoff 
thr\ist  rapidly  while  maintaining  the  same 
airspeed. 

(5)  With  power  off.  landing  gear  and  flaps 
extended  and  the  airplane  as  nearly  as 


possible  in  trim  at  Vref,  obtain  and  maintain 
airspeeds  between  1.1  Vsoand  either  1.7  Vso 
or  Vfe,  whichever  is  lower. 

(6)  With  maximum  takeoff  thrust,  landing 
gear  retracted,  flaps  in  the  takeoff  position(s) 
and  the  airplane  as  neariy  as  possible  in  trim 
at  Vfe  appropriate  to  the  takeoff  flap  position, 
retract  the  flaps  as  rapidly  as  possible  while 
maintaining  speed  constant 

(c)  At  speeds  above  Vmo/Mmo  and  up  to 
the  maximum  speed  shown  under  SC23.251. 
a  maneuvering  capability  of  l.Sg  must  be 
demonstrated  to  provide  a  margin  to  recover 
from  upset  or  inadvertent  speed  increase. 

(d)  It  must  be  possible,  with  a  pilot  control 
force  of  not  more  than  10  pounds,  to 
maintain  a  speed  of  not  more  than  Vref 
during  a  power-off  glide  with  landing  gear 
and  wing  flaps  extended. 

(e)  By  using  normal  flight  and  thrust 
controls,  except  as  otherwise  noted  in 
paragraphs  (eKlJ  and  (e)(2)  of  this  section,  if 
must  be  possible  to  establish  a  zero  rate  of 
descent  at  an  attitude  suitable  for  a 
controlled  landing  without  exceeding  the 
operational  and  structural  limitations  of  the 
airplane,  as  follows: 

(1)  Without  the  use  of  the  primary 
longitudinal  control  system: 

(2)  Without  the  use  of  the  primar>- 
directional  control;  and 

(3)  If  a  single  failure  of  any  one  connecting 
or  transmitting  link  would  affect  both  the 
longitudinal  and  directional  primary  control 
system,  without  the  primary  longitudinal  and 
directional  control  system. 

SC23.147    Directional  and  Lateral  Control 

(a)  It  must  be  possible,  while  holding  the 
wings  level  within  5  degrees,  to  make  sudden 
changes  in  heading  safely  in  txjth  directions. 
This  must  be  shown  at  1.4  Vsi  with  heading 
changes  up  to  IS  degrees  (except  that  the 
heading  change  at  which  the  rudder  force 
corresponds  to  the  limits  specified  in 
SC23.143  need  not  be  exceeded),  with  the— 

(1)  Critical  engine  inoperative: 

(2)  Remaining  engine  at  maximum 
continuous  thrust; 

(3)  Landing  gear — 
(i)  Retracted;  and 
(ii)  Extended. 

(4)  Flaps  retracted. 

(b)  It  must  be  possible  to  regain  full  control 
of  the  airplane  without  exceeding  a  bank 
angle  of  45  degrees,  reaching  a  dangerous 
attitude  or  encountering  dangerous 
characteristics,  in  the  event  of  a  sudden  and 
complete  failure  of  the  critical  engine, 
making  allowance  for  a  delay  of  2  seconds  in 
the  initiation  of  recovery  action  appropriate 
to  the  situation,  with  the  airplane  initially  in 
trim,  in  the  following  conditions — 

(1)  Maximum  continuous  thrust  on  each 
engine; 

(2)  Wing  flaps  retracted: 

(3)  Landing  gear  retracted;  and 

(4)  Speed  equal  to  that  at  which 
compliance  with  SC23.69(a)  has  been  shown. 

(c)  It  must  be  shown  that  the  airplane  is 
safely  controllable  without  the  use  of  the 
primary  lateral  control  sjrstem  in  any 
configuration  and  at  any  speed  or  altitude 
within  the  approved  operating  envelope  and 
that  the  airplane's  flight  characteristics  are 
not  impaired  below  a  level  needed  to  permit 
continued  safe  flight  and  the  ability  to 


maintain  attitudes  suitable  for  a  controlled 
landing  without  exceeding  the  operational 
and  structural  limitations  of  the  airplane.  If 
a  single  failure  of  any  one  connecting  or 
transmitting  link  in  the  lateral  control  system 
would  also  cause  the  loss  of  additional 
control  system(s).  the  abox'e  requirement  is 
equally  applicable  with  those  additional 
systems  also  assumed  to  be  inoperative. 

SC23.149    Minimum  Control  Speed 

(a)  Vmc  is  the  calibrated  airspeed  at  which, 
when  the  critical  engine  is  suddenly  made 
inoperative,  it  is  possible  to  recover  control 
of  the  airplane,  with  that  engine  still 
inoperative,  and  thereafter  maintain  straight 
flight  at  the  same  speed  with  an  angle  of  bank 
not  more  than  5  degrees.  The  method  used 

to  simulate  critical  engine  failure  must 
represent  the  most  critical  mode  of 
powerplant  failure  with  respect  to 
controllability  expected  in  ser\ice. 

(b)  Vmc  for  takeoff  must  not  exceed  1.2  Vs.. 
(where  Vsi  is  determined  at  the  maximum 
takeoff  weight)  and  must  be  determined  with 
the  most  unfavorable  weight  and  center  of 
gravity  position  and  with  the  airplane 
airborne  and  the  ground  effect  negligible,  for 
the  takeoff  conflguration(s)  with— 

(1)  Maximum  available  takeoff  thrust 
initially  on  each  engine: 

(2)  The  airplane  trimmed  for  takeoff: 

(3)  Flaps  in  the  takeoff  position(s);  and 

(4)  Landing  gear  retracted. 

(c)  The  Vmc  requirements  of  (a)  mu.st  also 
be  met  for  the  landing  configuration  with — 

(1)  Maximum  available  takeoff  thrust 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  an  approach 
with  all  engines  operating  at  Vref  at  an 
approach  ^dient  equal  to  the  steepest  used 
in  the  landing  distance  demonstration  of 
SC23.75; 

(3)  Flaps  in  the  landing  position:  and 
(4J  Landing  gear  extended. 

(d)  At  Vmc  the  rudder  pedal  force  required 
to  maintain  control  must  not  exceed  150 
[>ounds  and  it  must  not  be  necessary  to 
reduce  thrust  of  the  operative  engine.  During 
recovery,  the  airplane  must  not  assume  any 
dangerous  attitude  and  it  must  be  possible  to 
prevent  a  heading  change  of  more  than  20 
degrees. 

(e)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative  niust  be 
established  and  designated  as  the  safe, 
intentional,  one-engine-inoperative  speed. 
VssE. 

SC23.151    Acrobatic  Maneuvers 

(a)  The  airplane  must  be  able  to  perform 
safely  acrobatic  maneuvers  for  which 
certification  is  requested.  Safe  entry  speeds 
for  these  maneuvers  must  be  determined. 

(b)  It  must  be  possible  to  safely  recover 
control  of  the  airplane  following  inadvcrient 
upsets  encountered  during  the  acrobatic 
maneuvers  for  which  certification  is 
requested. 

(c)  The  airplane  must  meet  the  emergency 
egress  requirements  of  §  23.807(b)(5). 

(d)  The  airplane  must  meet  the  following 
spin  requirements: 

(1)  One-tum  spins  The  airplane  must 
recover  from  a  one-tum  spin  or  a  three 
second  spin,  whichever  takes  longer,  in  not 
more  than  one  additional  turn,  after  initiation 
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of  the  first  control  action  for  recovery.  In 
addition — 

(i)  For  both  the  flap>s  retracted  and  flap>s 
extended  conditions,  the  applicable  airspeed 
limit  and  positive  limit  maneuvering  load 
factor  must  not  be  exceeded; 

(ii)  No  control  forces  or  characteristics 
encountered  during  the  spin  or  recovery  may 
adversely  affect  prompt  recovery; 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the  flight 
or  engine  power  controls  either  at  the  entry 
into  or  during  the  spin;  and 

(iv)  For  the  flaps  extended  condition,  the 
flaps  may  be  retracted  during  the  recovery, 
but  not  before  rotation  has  ceased. 

(2)  Six-turn  (or  greater)  spins:  The 
following  requirements  must  be  met  in  each 
configuration  for  which  approval  for 
spinning  is  requested: 

(i)  The  airplane  must  readily  recover  from 
any  pmint  in  a  spin  up  to  and  including  six 
turns,  or  any  greater  number  of  turns  for 
which  certification  is  requested,  in  not  more 
than  one  and  one  half  additional  turns  after 
initiation  of  the  first  control  action  for 
recovery.  However,  beyond  three  turns,  the 
spin  may  be  discontinued  if  spiral 
characteristics  appear: 

(ii)  The  applicable  airspeed  limits  and 
limit  maneuvering  load  factors  must  not  be 
exceeded.  For  flaps  extended  configurations 
for  which  approval  is  requested,  the  flaps 
must  not  be  retracted  during  the  recovery; 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the  flight 
or  engine  power  controls  either  at  the  entry 
into  or  during  the  spin;  and 

(iv)  There  must  be  no  characteristics 
during  the  spin  (such  as  excessive  rates  of 
rotation  or  extreme  oscillatory  motion)  that 
might  prevent  a  successful  recovery  due  to 
disorientation  or  incapacitation  of  the  pilot. 

SC23.153    Control  During  Landings 

It  must  be  possible,  while  in  the  landing 
configuration,  to  safely  complete  a  landing 
without-exceeding  the  control  force  limits 
specified  in  SC23. 143(c)  following  an 
approach  to  land — 

(a)  At  a  speed  of  Vref — 5  kts; 

(b)  With  the  airplane  in  trim,  or  as  nearly 
as  possible  in  trim  and  without  the  trimming 
control  being  moved  throughout  the 
maneuver; 

(c)  At  an  approach  gradient  equal  to  the 
steepest  used  in  the  landing  distance 
demonstration  of  SC23.75;  and 

(d)  With  only  those  thrust  changes,  if  any, 
which  would  be  made  when  landing 
normally  from  an  approach  at  Vref. 

SC23.155    Elevator  Control  Force  in 
Maneuvers 

(a)  The  elevator  control  force  needed  to 
achieve  the  positive  limit  maneuvering  load 
factor  may  not  be  less  than  W/140  (where  W 
is  the  maximum  weight)  or  15  pounds, 
whichever  is  greater,  except  that  it  need  not 
be  greater  than  35  pounds. 

(b)  The  requirement  of  paragraph  (a)  of  this 
section  must  be  met  at  maximum  continuous 
thrust  with  the  wing  flaps  and  landing  gear 

.  retracted — 

(1)  In  a  turn,  with  the  trim  setting  used  for 
wings  |evel  flight  at  Vo;  and 


In  a 


T  lerei 


I  im,  with  the  trim  setting  used  for  the 
maximum  wings  level  flight  speed,  except 
speed  need  not  exceed  Vmo/Mmo- 
must  be  no  excessive  decrease  in 
gralient  of  the  curve  of  stick  force  versus 
maneu'  ering  load  factor  with  increasing  load 
factor. 

SC23.lk7    Rate  of  Roll 
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/.It  must  be  possible,  using  a 
combination  of  controls,  to  roll  the 
from  a  steady  30  degree  banked  turn 
an  angle  of  60  degrees,  so  as  to 
the  direction  of  the  turn  within 

seconds,  where  W  is  the  weight 
ds. 
requirement  of  paragraph  (a)  of  this 

be  met  when  rolling  the 
in  each  direction  with — 
in  the  takeoff  position(s); 
Landing  gear  retracted; 

the  critical  engine  inoperative  and 
renlaining  engine  at  maximum  takeoff 
md 
airplane  trimmed  at  a  speed  equal 
greater  of  1.2  Vsi  or  1.1  V VIC  or  as 

IS  possible  in  trim  for  straight  flight. 
A  jproach.  It  must  be  possible  using  a 
e  combination  of  controls,  to  roll  the 
from  a  steady  30  degree  banked  turn 
an  angle  of  60  degrees,  so  as  to 
the  direction  of  the  turn  within 
seconds,  where  W  is  the 
in  pounds. 

le  requirement  of  paragraph  (c)  of  this 
must  be  met  when  rolling  the 
in  each  direction  in  the  following 
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in  the  landing  position(s); 
L  mding  gear  extended; 
A II  engines  operating  at  the  thrust  for 
a  3  dej  'ee  approach:  and 
(4)  T  le  airplane  trimmed  at  Vref- 

Trim 

SC23.lfel    Trim 


C  ineral.  Each  airplane  must  meet  the 

re  juirements  of  this  section  after  being 

and  without  further-pressure  upon, 

movkment  of,  the  primary  controls  or  their 

I  onding  trim  controls  by  the  pilot  or 

aufimatic  pilot.  In  addition,  it  must  be 

in  other  conditions  of  loading, 
figi^ration,  speed  and  thrust  to  ensure  that 
will  not  be  unduly  fatigued  or 
distracted  by  the  need  to  apply  residual 
contro  forces  exceeding  those  for  prolonged 
applic  tion  specified  in  SC23. 143(c)  This 
applie!  in  normal  operation  of  the  airplane 
and,  if  applicable,  to  those  conditions 

i  ted  with  the  failure  of  one  engine  for 
;)erformance  characteristics  are 


(b)  L  iteral  and  directional  trim.  The 
airplar  e  must  maintain  lateral  and 
directi  mal  trim  in  level  flight  at  0.9  Vh,  Vc 
or  Vmc  'Mmo.  whichever  is  lowest,  with  the 
landin  ;  gear  and  wing  flaps  retracted. 

(c)  L  mgitudinal  trim.  The  airplane  must 
mainta  In  longitudinal  trim  under  each  of  the 
follow  ng  conditions: 

(1)/  climb  withr 

(i)  T  ikeoff  thrust,  landing  gear  retracted, 
wing  f  aps  in  the  takeoff  position(s),  at  the 
speeds  used  in  determining  the  climb 
perfon  lance  required  by  SC23.65;  and 


(ii)  Maximum  continuous  thrust  at  the 
speeds  and  in  the  configuration  used  in 
determining  the  climb  performance  required 
by  SC23.69(a). 

(2)  Level  flight  at  all  speeds  frt)m  the  lesser 
of  Vh  and  Vmo^Mmo  (as  appropriate),  to  1.4 
Vsi,  with  the  landing  gear  and  flaps  retracted. 

(3)  A  descent  at  Vmo/Mmo  with  power  off 
and  with  the  landing  gear  and  flaps  retracted. 

(4)  Approach  with  landing  gear  extended 
and  with — 

(i)  A  3  degree  angle  of  descent,  with  flaps 
retracted  and  at  a  speed  of  1.4  Vsi: 

(ii)  A  3  degree  angle  of  descent,  flaps  in  the 
landing  position(s)  at  Vref;  and 

(iii)  An  approach  gradient  equal  to  the 
steepest  used  in  the  landing  distance 
demonstrations  of  SC23.75,  flaps  in  the 
landing  position(s)  at  Vref- 

(d)  The  airplane  must  maintain 
longitudinal  and  directional  trim  and  the 
lateral  control  force  must  not  exceed  5 
]X>unds,  at  the  speed  used  in  complying  with 
SC23.67(b)  with— 

(1)  The  critical  engine  inoperative: 

(2)  The  remaining  engine  at  maximum 
continuous  thrust; 

(3)  The  landing  gear  retracted; 

(4)  The  wing  flaps  retracted;  and 

(5)  An  angle  of  bank  of  not  more  than  5 
degrees. 

Stability 

•SC23.171    General 

The  airplane  must  be  longitudinally, 
directionally  and  laterally  stable  under 
SC23.173  through  SC23.181.  In  addition,  the 
airplane  must  show  suitable  stability  and 
control  "feel"  (static  stability)  in  any 
condition  normally  encountered  in  service  if 
flight  tests  show  it  is  necessary  for  safe 
o(>eration. 

SC23.173    Static  Longitudinal  Stability 

Under  the  conditions  specified  in 
SC23.175  and  with  the  airplane  trinuned  as 
indicated,  the  characteristics  of  the  elevator 
control  forces  and  the  friction  within  the 
control  system  must  t>e  as  follows: 

(a)  A  pull  must  be  required  to  obtain  and 
maintain  speeds  below  the  specified  trim 
speed  and  a  push  required  to  obtain  and 
maintain  speeds  above  the  specified  trim 
speed.  This  must  be  shown  at  any  speed  that 
can  be  obtained,  except  that  si>eeds  requiring 
a  control  force  in  excess  of  40  pounds  or 
speeds  above  the  maximum  allowable  sjieed 
or  below  the  minimum  speed  for  steady 
unstalled  flight,  need  not  be  considered. 

(b)  The  airspeed  must  return  to  within  plus 
or  minus  10  percent  of  the  original  trim 
speed  when  the  control  force  is  slowly 
released  at  any  speed  within  the  speed  range 
specified  in  paragraph  (a)  of  this  section. 

(c)  The  stick  force  must  vary  with  speed  so 
that  any  substantial  speed  change  results  in 

a  stick  force  clearly  perceptible  to  the  pilot. 

SC23.175    Demonstration  of  Static 
Longitudinal  Stability 

Static  longitudinal  stability  must  be  shown 
as  follows: 

(a)  Climbs  The  stick  force  curve  must  have 
a  stable  slope,  at  speeds  between  85  percent 
and  115  percent  of  the  trim  speed,  with — 

(1)  Flaps  retracted; 

(2)  Landing  gear  retracted; 
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(3)  Maximum  continuous  thrust;  and 

(4)  The  airplane  trimmed  at  the  speed  used 
in  determining  the  climb  performance 
required  by  SC23.69(8). 

(b)  Cniise.  With  flaps  and  landing  gear 
retracted  and  the  airplane  in  trim  %vith  thrust 
for  level  flight  at  representative  cruising 
speeds  at  high  and  low  altitudes,  including 
speeds  up  to  Vmo/Mmo.  as  appropriate, 
except  that  the  speed  need  not  exceed  Vh- 

(1)  The  stick  force  ciurve  must  have  a  stable 
slope  at  all  speeds  within  a  range  that  is  the 
greater  of  15  percent  of  the  trim  speed  plus 
the  resulting  free  return  speed  range,  or  40 
knots  plus  the  resulting  free  return  speed 
range,  above  and  below  the  trim  speed, 
except  that  the  slope  need  not  be  stable— 
(i)  At  speeds  less  than  1.3  Vsi;  and 
(ii)  At  speeds  greater  than  Vfc/Mfc- 

(c)  lending.  The  stick  force  curve  must 
have  a  stable  slope  at  speeds  between  1.1  Vsi 
and  1.8  Vj,  with— 

(1)  Flaps  in  the  landing  position(s); 

(2)  Landing  gear  extended:  and 

(3)  The  airplane  trimmed  at — 

(i)  Vref,  or  the  minimum  trim  speed  if 
higher,  with  power  off;  and 

(ii)  Vret  with  enough  thrust  to  maintain  a 
3  degree  angle  of  descent. 

SC23.177    Static  Directional  and  Lateral 
Stability 

(a)  The  static  directional  stability,  as 
shown  by  the  tendency  to  recover  from  a  skid 
with  the  rudder  free,  must  be  positive  for  any 
landing  gear  and  flap  position  appropriate  to 
the  takeoff^  climb,  cruise,  approach  and 
landing  configurations.  This  must  be  shown 
with  symmetrical  thrust  up  to  maximum 
continuous  thrust  and  at  speeds  from  12  Vsi 
up  to  maximum  allowable  sp>eed  for  the 
condition  being  investigated.  The  angle  of 
sideslip  Car  these  tests  must  be  appropriate  to 
the  t>-pe  of  airplane.  At  larger  angles  of 
sideslip  up  to  that  at  which  full  rudder  is 
used  or  a  control  force  limit  in  SC23.143  is 
reached,  whichever  occurs  first,  and  at 
speeds  from  1.2  Vj,  to  Vo  the  rudder  pedal 
force  must  not  reverse. 

(b)  The  static  lateral  stability,  as  shown  by 
the  tendency  to  raise  the  low  wing  in  a 
sideslip,  must  be  positive  for  all  landing  gear 
and  flap  positions.  This  must  be  shown  with 
symmetrical  power  up  to  75  percent 
maximum  continuous  thrust  at  speeds  above 
1.2  Vsi  in  the  takeoff  configuration(s)  and  at 
speeds  above  1.3  Vsi  in  other  configurations, 
up  to  the  maximum  allowable  speed  for  the 
configuration  being  investigated,  in  the 
takeoff,  climb,  cruise,  and  approach 
configurations.  For  the  landing  configuration, 
the  power  must  be  up  to  that  necessary  to 
maintain  a  3  degree  angle  of  descent  in 
coordinated  fli^t.  The  static  lateral  stability 
must  not  be  negative  at  1.2  Vsi  in  the  takeoff 
configuration(s),  or  at  1.3  Vsi  in  other 
configurations.  The  angle  of  sideslip  for  these 
tests  must  be  appropriate  to  the  type  of 
airplane  but  in  no  case  may  the  constant 
heading  sideslip  angle  be  less  than  that 
obtainable  with  a  10  degree  bank,  or  if  less, 
the  maximum  bank  angle  obtainable  with  frill 
rudder  deflection  or  150  fwund  rudder  force. 

(c)  Paragraph  (b)  of  this  section  does  not 
apply  to  acn^tic  category  airplanes 
certificated  for  unlimited  inverted  flight. 


(d)  In  strai^t,  steady  sideslips  at  1.2  Vsi 
for  any  landing  gear  and  flap  positions  and 
for  any  symmetrical  thrust  conditions  up  to 
50  percent  of  maximum  continuous  thrust, 
the  aileron  and  rudder  control  movements 
and  forces  must  increase  steadily  (but  not 
necessarily  in  constant  proportion)  as  the 
angle  of  sideslip  b  increased  up  to  the 
maximum  appropriate  to  the  type  of  airplane. 
At  larger  sideslip  angles  up  to  the  angle  at 
which  full  rudder  or  aileron  control  is  used 
or  a  control  fr>rce  limit  contained  in  SC23.143 
is  obtained,  the  aileron  and  rudder  control 
movements  and  forces  must  not  reverse  as 
the  angle  of  sideslip  is  increased.  Rapid  entry 
into,  or  reoovery  from,  a  ln^•KiTn^^^^^  sideslip 
considered  appropriata  for  the  airplane  must 
not  result  in  uncontrollable  flight 
characteristics. 

SC23.181  Dynamic  StabUity 

(a)  Any  short  period  oscillation  not 
including  combined  lateral-directional 
oscillations  occurring  between  the  stalling 
speed  and  the  maximum  allowable  speed 
appropriate  to  the  configuration  of  the 
airplane  must  be  heavily  damped  with  the 
primary  controls — 

(1)  Free;  and 

(2)  In  a  fixed  position. 

(b)  Any  combined  lateral-directional 
oscillations  ("Dutch  roll")  occurring  between 
the  stalling  speed  and  the  maximtun 
allowable  speed  appropriate  to  the 
configuration  of  the  aiq>lane  must  be  damped 
to  Vio  amplitude  in  7  cycles  with  the  primary 
controls — 

(1)  Free:  and 
~(2)  In  a  fixed  position. 

(c)  If  it  is  determined  that  the  function  of 
a  stability  augmentation  system,  reference 
S  23-672,  is  needed  to  meet  the  flight 
characteristic  requirements  of  this  part,  the 
primary  control  requirements  of  paragraphs 
(a)(2)  and  (b)(2)  of  this  section  are  not 
applicable  to  the  tests  needed  to  verify  the 
acceptability  of  that  8>'stem. 

(d)  During  the  conditions  as  specified  in 
SC23.175,  when  the  longitudinal  control 
force  required  to  maintain  speeds  differing 
from  the  trim  6i>eed  by  at  least  plus  and 
minus  15  percent  is  suddenly  released,  the 
response  of  the  airplane  must  not  exhibit  any 
dangerous  characteristics  nor  be  excessive  in 
relation  to  the  magnitude  of  the  control  force 
released.  Any  long-period  oscillation  of  flight 
path,  phugoid  oscillation,  that  results  must 
not  be  so  unstable  as  to  increase  the  pilot's 
workload  or  otherwise  endanger  the  airplane. 

Stalls 

SC23.201    Wings  Level  Stall 

(a)  It  must  be  possible  to  produce  and  to 
correct  roll  by  unreversed  use  of  the  rolling 
control  and  to  produce  and  to  correct  yaw  by 
unreversed  use  of  the  directional  control,  up 
to  the  time  the  airplane  stalls. 

(b)  The  wings  level  stall  characteristics 
must  be  demonstrated  in  flight  as  follows. 
Starting  from  a  speed  at  least  10  knots  above 
the  stall  speed,  the  elevator  control  must  be 
pulled  back  so  that  the  rate  of  speed 
reduction  will  not  exceed  one  kiu>t  per 
second  until  a  stall  is  produced,  as  shown  by 
either 

(1)  an  uncontrollable  downward  pitching 
motion  of  the  airplane;  or 


(2)  the  control  reaching  the  stop. 

(c)  Normal  use  of  elevator  control  for 
recovery  is  allovired  after  the  downward 
pitching  motion  of  paragraph  (b)(1)  of  diis 
special  condition  has  unmistakri>ly  been 
produced,  or  after  the  control  has  been  held 
against  the  stop  for  not  less  than  the  longer 
of  two  seconds  or  the  time  employed  in  the 
minimum  steady  flight  speed  detemiination 
ofSC23.49. 

(d)  During  the  entry  into  and  the  recovmy 
from  the  maneuver,  it  must  be  possible  to 
prevent  more  than  15  degrees  of  roll  or  yaw 
by  the  normal  use  of  controls. 

(e)  Compliance  with  the  requirements  of 
this  section  must  be  shown  under  the 
following  conditions: 

(1)  Wing  flaps:  Retracted,  fully  extended 
and  each  intermediate  normal  operating 
position; 

(2)  Landing  gear:  Retracted  and  extended: 

(3)  Power:  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the  thrust-to- 
weight  ratio  at  75  percent  maximum 
continuous  thrust  results  in  extremely  nose- 
high  attitudes,  the  test  may  be  accomplished 
with  the  power  required  for  level  flight  in  the 
landing  configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  but  the  power 
may  not  be  less  than  SO  percent  of  maximum 
continuous  thrust. 

(4)  Trim:  The  airplane  trimmed  at  a  speed 
as  near  1.5  Vsi  as  practicable. 

SC23.203    Turning  Flight  and  Accelerated 
Turning  Stalls 

Turning  fli^t  and  accelerated  turning 
stalls  must  be  demonstrated  in  tests  as 
follows: 

(a)  Establish  and  maintain  a  coordinated 
turn  in  a  30  degree  bank.  Reduce  speed  by 
steadily  and  progressively  tightening  the  turn 
with  the  elevatOT  until  the  airplane  is  stalled, 
as  defined  in  SC23. 201(b).  The  rate  of  speed 

'  reduction  must  be  constant,  and — 

(1)  For  a  turning  flight  stall,  may  not 
exceed  one  knot  per  second:  and 

(2)  For  en  accelerated  turning  stall,  be  3  to 
5  knots  per  second  with  steadily  increasing 
normal  acceleration. 

(b)  After  the  airplane  has  stalled,  as 
defined  in  SC23.201(b)  it  must  be  possiUe  to 
n^ain  wings  level  flight  by  normal  use  of  the 
flight  controls  but  without  increasing  thrust 
and  without — 

(1)  Excessive  loss  of  altitude: 

(2)  Undue  pitch  up; 

(3)  Uncontrollable  tendency  to  spin; 

(4)  Exceeding  a  bank  angle  of  60  degrees 
in  the  original  direction  of  the  turn  or  30 
degrees  in  the  opposite  direction  in  the  case 
of  turning  flight  stalls; 

(5)  Exceeding  a  bank  angle  of  90  degrees 
in  the  original  direction  of  the  turn  or  60 
degrees  in  the  opposite  direction  in  the  case 
of  accelerated  turning  stalls;  and 

(6)  Exceeding  the  maximum  permissible 
speed  or  allowidile  limit  load  factor. 

(c)  Compliance  with  the  requirements  of 
this  section  must  be  shown  under  the 
following  conditions: 

(1)  Wing  flaps:  Retracted,  fully  extended 
and  each  intermediate  normal  operating 
position: 

(2)  Landing  gear  Retracted  and  extended: 

(3)  Power  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the  thrust-to- 
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weight  ratio  at  75  percent  maximum 
continuous  thrust  results  in  extremely  nose- 
high  attitudes,  the  test  may  be  accomplished 
with  the  power  required  for  level  flight  in  the 
landing  configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  but  the  power 
may  not  be  less  than  50  percent  of  maximum 
continuous  thrust: 

(4)  Trim:  The  airplane  trimmed  at  a  speed 
as  near  1.5  V$i  as  practicable. 

SC23.207    Stall  Warning 

(a)  There  must  be  a  clear  and  distinctive 
stall  warning,  with  the  flaps  and  landing  gear 
in  any  normal  position,  in  straight  and 
turning  flight. 

(b)  The  stall  warning  may  be  furnished 
either  through  the  inherent  aerodynamic 
qualities  of  the  airplane  or  by  a  device  that 
will  give  clearly  distinguishable  indications 
under  expected  conditions  of  flight. 
However,  a  visual  stall  warning  device  that 
requires  the  attention  of  the  crew  within  the 
cockpit  is  not  acceptable  by  itself. 

(c)  During  the  stall  tests  required  bv 
SC2J;201(b)  and  SC23. 203(a)(1),  the  stall 
warning  must  begin  at  a  speed  exceeding  the 
stalling  speed  by  a  margin  of  not  less  than 
5  knots  and  must  continue  until  the  stall 
occurs. 

(d)  When  following  the  procedures  of 
SC23.1585,  the  stall  warning  must  not  occur 
during  a  takeoff  with  all  engines  operating, 
a  takeoff  continued  with  one  engine 
inop>erative,  or  during  an  approach  to 
landing. 

(e)  During  the  stall  tests  required  by 
SC23.203(aK2),  the  stall  warning  must  begin 
sufficiently  in  advance  of  the  stall  for  the 
stall  to  be  averted  by  pilot  action  taken  after 
the  stall  warning  first  occurs. 

(f)  An  artificial  stall  warning  may  be 
mutable,  provided  that  it  is  armed 
automatically  during  takeofl  and  re-armed 
automatically  in  the  approach  configuration.  • 

Groiuad  Handling  Characteristics 

SC23.231     Longitudinal  Stability  and 
Control 

The  airplane  may  have  no  uncontrollable 
tendency  to  nose  over  in  any  reasonably 
expected  operating  condition,  including 
rebound  during  landing  or  takeoff.  Wheel 
brakes  must  operate  smoothly  and  may  not  ■ 

induce  any  undue  tendency  to  nose  over.  ^  ^  derating  Procedures  and  Information 

SC23.233    Directional  Stability  and  Control  '"  ^^^^  °^  compliance  with  the  sections 

cont  rined  in  subpart  G  of  part  23,  the 
G  wing  sections  apply: 

3.1501    General 


and  1  /hen  takeoffs  and  landings  are 
perf(  rmed  on  unpaved  runways  having  the 
g  lest  surface,  that  may  reasonably  be 
pe  :ted  in  normal  operation. 

MisG  illaneous  Flight  Requirements 

SC23 .251     Vibration  and  Buffeting 

Th  ;re  must  be  no  vibration  or  buffeting 
enough  to  result  in  structural  damage 
ach  part  of  the  airplane  must  be  free 
from  excessive  vibration,  under  any 
appr  jpriate  speed  and  power  conditions  up 
o-  In  addition,  there  must  be  no 
ing  in  any  normal  flight  condition 
enough  to  interfere  with  the 
satis^ctory  control  of  the  airplane  or  cause 

s  fatigue  to  the  flight  crew.  Stall 
wanf  ng  buffeting  within  these  limits  is 
allov  able. 

SC2;  .253    High  Speed  Characteristics 

Th  5  following  speed  increase  and  recovery 
chan  cteristics  must  be  met — 
)  Operating  conditions  and 
cteristics  likely  to  cause  inadvertent 
increases  (including  upsets  in  pitch 
II)  must  be  simulated  with  the  airplane 
trim^ied  at  any  likely  speed  up  to  Vmo'Mmo- 
conditions  and  characteristics  include 
psets,  inadvertent  control  movements, 
ick  force  gradient  in  relation  to  control 
fricti  }n,  leveling  off  from  climb  and  descent 
fromjMach  limit  to  airspeed  limit  altitude. 
Allowing  for  pilot  reaction  time  after 
of  the  effective  inherent  or 
artifibial  speed  warning  specified  in 

1303,  it  must  be  shown  that  the  airplane 
recovered  to  a  normal  attitude  and  its 
reduced  to  Vmo/Mmo  without — 
Exceptional  piloting  strength  or  skill: 
Exceeding  Vd/Md,  the  maximum  speed 
shoUn  under  SC23.251,  or  the  structural 
limi  itions:  or 

(3  Buffeting  that  would  impair  the  pilot's 
abili  y  to  read  the  instruments  or  to  control 
the  a  rplane  for  recovery. 

(c  There  may  be  no  control  reversal  about 
any  i  xis  at  any  speed  up  to  the  maximuim 
spee  1  shown  under  SC23.251.  Any  reversal 
of  elevator  control  force  or  tendency  of  the 
ne  to  pitch,  roll,  or  yaw  must  be  mild 
eadily  controllable,  using  normal 
pilol  ng  techniques. 
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(a)  A  90  degree  cross<omponent  of  wind 
velocity,  demonstrated  to  be  safe  for  taxiing, 
takeoff  and  landing  must  be  established  and 
must  be  not  less  than  0.2  Vso. 

(b)  The  airplane  must  be  satisfactorily 
controllable  in  power-off  landings  at  normal 
landing  speed,  without  using  brakes  or 
engine  thrust  to  maintain  a  straight  path  until 
the  speed  has  decreased  to  at  least  50  percent 
of  the  speed  at  touchdown. 

(c)  The  airplane  must  have  adequate 
directional  control  during  taxiing. 

SC23.235    Operation  on  Unpaved  Surfaces 

The  airplane  must  be  demonstrated  to  have 
satisfactory  characteristics  and  the  shock- 
absorfoing  mechanism  must  not  damage  the 
structure  of  the  airplane  when  the  airplane  is 
taxied  on  the  roughest  ground  that  may 
reasonably  be  expected  in  normal  operation 
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Each  operating  limitation  specified  in 
1505  through  SC23.1527  and  other 
milations  and  information  necessary  for 
iperation  must  be  established. 
The  operating  limitations  and  other 
infoi  tnation  necessary  for  safe  operation  must 
be  n  ade  available  to  the  crew  members  as 
pres  Tibed  in  SC23.1541  throu^  SC23.1589. 
SC2;  .1505    Airspeed  Limitations 

Tl  e  maximum  operating  limit  speed  (Vmo/ 
Mmc  airspeed  or  Mach  number,  whichever  is 
criti  al  at  a  particular  altitude)  must  be 
esta'  lished  as  a  speed  that  may  not  be 
dclil  erately  exceeded  in  any  regime  of  flight 
(din  ,b,  cruise,  or  descent)  unless  a  higher 
spe<  1  is  authorized  for  flight  test  or  pilot 


training  operations.  Vmo/Mmo  must  be 
established  so  that  it  is  not  greater  than  the    . 
design  cruising  speed  Vc/Mc  and  so  that  it 
is  sufficiently  below  Vd/Md  and  the 
maximum  speed  shown  under  SC23.251  to 
make  it  highly  improbable  that  the  latter 
speeds  will  be  inadvertently  exceeded  in 
operations.  The  speed  margin  between  Vmo' 
Mmo  and  Vd/Md  or  the  maximum  sp>eed 
shown  under  SC23.251  may  not  be  less  than 
the  speed  margin  established  between  Vc/Mr 
and  Vd/Md  under  §  23.335(b),  or  the  speed 
margin  found  necessary  in  the  flight  tests 
conducted  under  SC23.253. 

SC23.1507    Operating  Maneuvering  Speed 

The  maximum  operating  maneuvering 
speed  Vo  must  be  established  as  an  operating 
limitation,  where  Vo  must  not  be  greater  than 
the  VsVN  established  in  §  23.335(c). 

SC23.1511    Flap  Extended  Speed 

(a)  The  Hap  extended  sfjeed  Vfe  must  be 
established  so  that  it  is — 

(1)  Not  less  than  the  minimum  value  of  Vf 
allowed  in  §  23.345(b);  and 

(2)  Not  more  than  Vf  established  under 
§  23.345  (a),  (c),  and  (d). 

(b)  Additional  combinations  of  flap  setting, 
airspeed,  and  engine  thrust  may  be 
established  if  the  structure  has  been  proven 
for  the  corresponding  design  conditions. 

SC23.1513    Minimum  Control  Speed 

The  minimum  control  specd(s)  Vmc. 
determined  under  SC23.149  (b)  and  (c)  must 
be  established  as  an  operating  limitation(s). 

SC23.1519    Weight  and  Center  of  Gravity 

The  weight  and  center  of  gravity  ranges, 
determined  under  SC23.23  must  be 
established  as  operating  limitations. 

SC23.1521    Powerplant  Limitations 

(a)  General.  Tht  pcwerplant  limitations 
prescribed  in  this  secticn  must  be  established 
so  that  they  do  not  exceed  the  corresponding 
limits  for  which  the  engines  are  type 
certificated.  In  addition,  other  powerplant 
limitations  used  in  determining  compliance 
with  this  part  must  be  established. 

(b)  Takeoff  operation.  The  powerplant 
takeoff  operation  must  be  limited  by — 

(1)  The  maximum  rotational  speed  (rpm); 

(2)  The  maximum  allowable  gas 
te.Tiperature: 

(3)  The  maximum  allowable  oil 
temperature;  and 

(4)  The  time  limit  for  the  use  of  the  thrust 
corresponding  to  the  limitations  established 
in  paragraphs  (1)  and  (2)  of  this  special 
condition. 

(c)  Continuous  operation.  The  continuous 
operation  must  be  limited  by — 

(1)  The  maximum  rotational  speed  (rpm): 

(2)  The  maximum  allowable  gas 
temperaturs;  and 

(3)  The  maximum  aliowable  oil 
temperature. 

(d)  Fuel  designation.  The  fuel 
designation(s)  must  be  established  so  that  it 
is  not  less  than  that  required  for  the 
operation  of  the  engines  within  the 
limitations  in  paragraphs  (b)  and  (c)  of  this 
section. 

(e)  Ambient  temperature.  Ambient 
temf>erature  limitations  must  be  established 
as  the  maximum  ambient  atmospheric 


Federal  Register  /  Vol.  39.  No.  34  /  Friday,  February  18.  1994  /  Rules  and  Regulations         8127 


temperature  at  which  compliance  with  the 
cooling  provisions  of  §§  23.1041  through 
23.1045  is  shown. 

SC23.1523    Minimum  Plight  Crew 

The  minimum  flight  crew  must  be 
established  so  that  it  Is  sufficient  for  safe 
operation  considering — 

(a)  The  workload  on  individual  crew 
members; 

(b)  The  accessibility  and  ease  of  operation 
of  necessary  controls  by  the  appropriate  crew 
member,  and 

(c)  The  kinds  of  operation  authorized 
under  SC23.152S. 

SC23.1525    iOnds  of  Operation 

The  kinds  of  operation  (such  as  VFR.  IFR, 
day  or  night)  and  the  meteorological 
conditions  (such  as  Icing)  to  which  the 
operation  of  the  airplane  is  limited  or  from 
which  it  is  prohibited,  must  be  established 
appropriate  to  the  installed  equipment. 

SC23.1 527    Maximum  Operating  Altitude 

(a)  The  maximum  altitude  up  to  which 
operation  is  allowed,  as  limited  by  flight, 
structural,  powerplant.  functional,  or 
equipment  characteristics,  must  be 
established. 

(b)  A  maximum  operating  altitude 
limitation  of  not  more  than  25,000  feet  must 
be  established  for  pressurized  airplanes, 
unless  compliance  with  §  23.775(e)  is  shown. 

SC23.1529    Instructions  for  Continued 
Airworthiness 

The  applicant  must  prepare  Instructions 
for  Continued  Airwortniness  in  accordance 
with  Appendix  G  that  are  acceptable  to  the 
FAA.  The  instructions  may  be  incomplete  at 
type  certification  if  a  program  exists  to 
ensure  their  completion  prior  to  the  delivery 
of  the  first  airplane. 

Marldngs  and  Placards 

SC23.1541    General 

(a)  The  airplane  must  contain — 

(1)  The  markings  and  plaotfds  specified  in 
SC23.154S  through  SC23.1567;  and 

(2)  Any  additional  information,  instrument 
mailungs  and  placards  reouired  fbr  the  safe 
operation  if  it  has  unusual  design,  operating, 
or  handling  characteristics. 

(b)  Each  marking  and  placard  prescribed  in 
paragraph  (a)  of  this  section— 

(1)  Must  be  displayed  in  a  conspicuous 
place;  and 

(2)  May  not  be  easily  erased,  disfigured  or 
obscured. 

SC23.1S43    Instrument  Markings:  General 

For  each  instrument — 

(a)  When  markings  are  on  the  cover  glass 
of  the  instrument,  there  must  be  means  to 
maintain  the  correct  alignment  of  the  glass 
cover  with  the  &ce  of  the  dial; 

(b)  Each  arc  and  line  must  be  wide  enough 
and  located  to  be  clearly  visible  to  the  pilot; 
and 

(c)  All  related  instruments  must  be 
calibrated  in  compatible  units. 

SC23.1545    Airspeed  Indicator 

Each  airspeed  indicator  must  be  marked  as 
follows: 

(a)  For  the  flap  operating  range,  a  white  arc 
with  the  lower  limit  at  Vso  at  the  maximum 


weight  and  the  upper  limit  at  the  flaps 
extended  speed  V^  established  under 
SC23.151t. 

(b)  A  maximum  allowable  airspeed 
indication  showing  the  variation  of  Vmo/Mmo 
with  altitude  or  compressibility  limitations 
(as  appropriate),  or  a  radial  red  line  marking 
for  Vmo/Mmo  must  be  made  at  the  lowest 
value  of  Vmo'Mmo  established  for  any 
altitude  up  to  the  maximum  operating 
altitude  for  the  airplane. 

SC23. 1 547    Magnetic  Direction  Indicator 

(a)  A  placard  meeting  the  requirements  of 
this  section  must  be  installed  on  or  near  the 
magnetic  direction  indicator. 

(b)  The  placard  must  show  the  calibration 
of  the, instrument  in  level  flight  with  the 
engines  operating. 

(c)  The  placard  must  state  whether  the 
calibration  was  made  with  radio  receivers  on 
or  off. 

(d)  Each  calibration  reading  must  be  in 
terms  of  magnetic  headings  in  not  more  than 
30  degree  increments. 

(e)  If  a  magnetic  non-stabilized  direction 
indicator  can  have  a  deviation  of  more  than 
10  degrees  caused  by  the  operation  of 
electrical  equipment,  the  placard  must  state 
which  electrical  loads,  or  combination  of 
loads,  would  cause  a  deviation  of  more  than 
10  degrees  when  turned  on. 

SC23.1S49    Powerplant  Instruments 

For  each  required  powerplant  instrument, 
as  appropriate  to  the  type  of  instruments — 

(a)  Eacn  maximum  r  id,  if  applicable, 
minimum  safe  operating  limit  must  be 
marked  with  a  red  radial  or  a  red  line; 

(b)  Each  normal  operating  range  must  be 
marked  with  a  green  arc  or  green  line  not 
extending  bevond  the  maximum  and 
minimum  safe  limits; 

(c)  Each  takeoff  and  precautionary  range 
must  be  mariwd  with  a  yellow  arc  or  a  yellow 
line;  and 

(d)  Each  engine  range  that  is  restricted 
because  of  excessive  vibration  stresses  must 
be  marked  with  red  arcs  or  red  lines. 

*SC23.15S1    Oil  Quantity  Indicator 

Each  oil  quantity  indicator  must  be  marked 
in  sufficient  increments  to  Indicate  readily 
and  accurately  the  quantity  of  oiL 

SC23.1SS3    Fuel  Quantity  Indicator 

A  red  radial  line  must  be  marked  on  each 
indicator  at  the  calibrated  zero  reading,  as 
specified  in  $  23.1337(b)(1). 

SC23.1S5S    Control  Markings 

(a)  Each  cockpit  control,  other  than 
primary  flight  controls  and  simple  push- 
button type  starter  switches,  must  be  plainly 
marked  as  to  its  function  and  method  of 
operation. 

(b)  Each  secondary  control  must  be 
suitably  marked. 

(c)  For  powerplant  fuel  controls— 

(1)  Each  fuel  tank  selector  control  must  be 
marked  to  indicate  the  position 
coiT<e«ponding  to  each  tank  and  to  each 
existing  crossfiBed  position; 

(2)  If  safe  operation  requires  the  use  of  any 
tenks  in  a  specific  sequence,  that  sequence 
must  be  marked  on  or  near  the  selector  fior 
those  tanks; 

(3)  The  conditions  under  which  the  full 
amount  of  usable  fuel  in  any  restricted  usage 


fuel  tank  can  safely  be  used  must  be  stated 
on  a  placard  adjacent  to  the  selector  valve  fbr 
that  tank;  and 

(4)  Each  valve  control  must  be  marked  to 
indicate  the  position  corresponding  to  each 
engine  controlled. 

(d)  Usable  fuel  capacity  must  be  marked  as 
follows: 

(1)  The  usable  foel  capacity  available  at 
each  selector  control  position  must  be 
indicated  near  the  selector  control. 

(e)  For  accessory,  auxiliary  and  emergency 
controls— 

(1)  The  landing  gear  indicator  required  by 
S  23.729  must  be  marked  so  that  the  pilot 
can.  at  any  time,  ascertain  that  the  wheels  are 
secured  in  the  extreme  positions;  and 

(2)  Each  wnergency  control  must  be  red 
and  must  be  marked  as  to  method  of 
operation.  No  control  other  than  an 
emei;gency  control  shall  be  this  color. 

SC23.1557    Miscellaneous  Markings  and 
Placards 

(a)  Baggage  and  cargo  compartments  and 
ballast  location.  Each  baggage  and  cargo 
compartment,  and  each  ballast  location,  must 
have  a  placard  steting  any  limitetions  on 
contente,  including  weight,  that  are  necessary 
under  the  loading  requirements. 

(b)  Fuel  and  oU  filler  openings.  The 
following  apply — 

(1)  Fuel  filler  openings  must  be  marked  at 
or  near  the  filler  cover  with— 

(i)  The  words  "Jet  Fuel":  and 
(ii)  The  permissible  foel  designations,  or 
references  to  the  Airplane  Flight  Manual 
(AFM)  for  permissible  foel  designations, 
(iii)  For  pressure  foeling  systems,  the 
maximum  permissible  fueling  supply 
pressure  and  the  maximum  permissible 
defoeling  pressure. 

(2)  Oil  filler  openings  must  be  marked  at 
or  near  the  filler  cover  with— 

(i)  The  word  "Oil":  and 

(ii)  The  permissible  oil  designation,  or 
references  to  the  Airplane  Flight  Manual 
(AFM)  fbr  permissible  oil  designations. 

(c)  Emergency  exit  placards.  Each  placard 
and  operating  control  for  each  emergency 
exit  must  be  red.  A  placard  must  be  near  eadi 
emergency  exit  control  and  must  clearly 
indicate  the  location  of  that  exit  and  iu 
method  of  operation. 

(d)  The  system  voltage  of  each  direct 
current  installation  must  be  clearly  marked 
adjacent  to  its  external  power  connection. 

SC23.1559    Operating  Limitetions  Placard 

(a)  There  must  be  a  placard  in  clear  view 
of  the  pilot  steting— 

(1)  That  the  airplane  must  be  operated  in 
accordance  with  the  approved  Flight  Manual; 
and 

(2)  The  certificated  category  to  which  the 
placards  apply. 

(b)  There  must  be  a  placard  in  dear  view 
of  the  pilot  that  specifies  the  kind  of 
operations  to  which  the  operation  of  the 
airplane  is  limited  or  frt>m  which  It  is 
prohibited  under  SC23.1S2S. 

SC23.1S61    Safety  Equipment 

(a)  Safety  equipment  must  be  plainly 
marked  as  to  method  of  operation. 

(b)  Stowage  provisions  for  required  safety 
equipment  must  be  marked  for  the  benefit  of 
occupants. 


8128         Federal  Register  /  Vol.  59.  No. 


SC23.1563    Airspeed  Placards 

There  must  be  an  airspeed  placard  in  clear 
view  of  the  pilot  and  as  close  as  practicable 
to  the  airspeed  indicator.  This  placard  must 
list— 

(a)  The  design  maneuvering  speed,  Vq:  and 

(b)  The  maximum  landing  gear  operating 
speed,  VLO; 

(c)  The  maximum  value  of  the  minimum 
control  speed,  Vmc  (one-engine  inoperative), 
determined  under  SC23. 149  (b)  and  (c). 

SC23.1567    Flight  Maneuver  Placard 

There  must  be  a  placard  in  clear  view  of 
the  pilot — 

(a)  Listing  the  control  actions  for  recovery 
from  spinning  maneuvers;  and 

(b)  Stating  that  recovery  must  be  initiated 
when  spiral  characteristics  appear,  or  after 
not  more  than  six  turns  or  not  more  than  any 
greater  number  of  turns  for  which  the 
airplane  has  been  certificated. 


Airplane  Flight  Manual 
SC23.1581    General 

(a)  An  FAA-Approved  Airplane  Flight 
Manual  must  be  furnished  with  each  airplane 
and  it  must  contain  the  following — 

(1)  Information  required  by  SC23.1583 
through  SC23.1S89. 

(2)  Other  information  that  is  necessary  fior 
safe  operation  because  of  design,  operating  or 
handling  characteristics. 

(3)  Further  information  necessary  to 
comply  with  the  relevant  operating  rules. 

(b)  Each  part  of  the  Airplane  Flight  Manual 
containing  information  prescribed  in 
SC23.1583  through  SC23.1589  must  be 
approved,  segregated,  identified,  and  clearly 
distinguished  from  each  imapproved  part  of 
the  Airplane  Flight  Manual. 

(c)  The  units  used  in  the  Airplane  Flight 
Manual  must  be  the  same  as  those  marked  on 
the  appropriate  instruments  and  placards. 

(d)  All  Airplane  Flight  Manual  operational 
airspeeds  must,  unless  otherwise  stated,  be 
presented  as  indicated  airspeeds. 

(e)  Provisions  must  be  made  for  stofwing 
the  Airplane  Flight  Manual  in  a  suitable 
fixed  container  that  is  readily  accessible  to 
the  pilot 

(f)  Each  Airplane  Flight  Manual  must 
contain  a  means  for  recording  the 
incorp>oration  of  revisions  and/or 
amendments. 

SC23.1583    Operating  Limitations 

The  Airplane  Flight  Manual  must  contain 
operating  limitations  determined  under  the 
applicable  regulations,  including  the 
foUoMring: 

(a)  Airspeed  limUations. 

(1)  Information  necessary  for  the  marking 
of  the  airspeed  limits  on  the  indicator  as 
required  in  SC23.154S,  and  the  significance 
of  each  of  those  limits  and  of  the  color  coding 
used  on  the  indicator. 

(2)  The  speeds  Vmc.  Vq,  Vle,  and  Vuj  and 
their  significance. 

(b)  Powerplant  limitations. 

(1)  Limitations  required  by  SC23.1521. 

(2)  Explanation  of  the  limitations  marking 
the  instruments  required  by  SC23.1S49 
through  8023.1553. 

(c)  Weight 

(1)  The  maximum  weight;  and 


(2)  T  M  maximum  landing  weight,  if  the 
design  landing  weight  selected  by  the 
applici  nt  is  less  than  the  maximum  weight. 

(3)  1  ie  maximum  takeoff  weight  for  each 
airport  altitude  and  ambient  temperature 
within  the  range  selected  by  the  applicant 
not  exi  eeding  the  weight  at  which  the 
airplai  e  complies  with  the  climb 

requin  ments  of  SC23.63. 

(4)  1  tie  maximiun  landing  weight  for  each 
airporl  altitude  and  ambient  temperature 
within  the  range  selected  by  the  applicant 
not  ex(  eeding  the  weight  at  which  the 
airplai  e  complies  with  the  climb 

requir  ments  of  SC23.63(b](2). 

(5)  1  tie  maximum  zero  fuel  weight,  where 
relevai  t. 

(d)  (  enter  of  privity.  The  established  center 
of  gra\  ity  limits. 

(e)  A  aneuvers.  The  following  authorized 
maneu  ^ers,  appropriate  airspeed  limitations, 
and  ui  authorized  maneuvers,  as  prescribed 
in  this  section: 

(1)  /  list  of  approved  acrobatic  flight 
maneuvers  demonstrated  in  the  type  flight 
tests,  together  with  recommended  entry 
speeds  and  any  other  associated  limitations. 

(2)  S  pin  recovery  procedure  established  to 
show  <  ompliance  with  SC23. 151(d). 

(f)  K.  aneuwr  load  factor.  The  positive  and 
negati<  e  limit  load  foctors  in  g's. 

(g)  A  liKimum  flight  crew.  The  number  and 
functi<  ns  of  the  minimum  flight  crew 
detem  ined  under  SC23.1523. 

(h)  J  inds  of  operation.  A  list  of  the  kinds 
of  opei  ation  to  which  the  airplane  is  limited 
or  fron  I  which  it  is  prohibited  under 
SC23.:  525,  and  also  a  list  of  installed 
equipi  lent  that  affects  any  operating 
limital  ion  and  identification  as  to  ttie 
equipi  lent's  required  operational  status  for 
the  kiqds  of  operation  for  which  approval  has 
been  gtanted. 

(i)  At  aximum  operating  altitude.  The 
maxin  um  altitude  established  under 
SC23.1  527. 

(j)  A  'lowable  lateral  fuel  loading.  The 
maxin  um  allowable  lateral  fuel  loading 
differa  itial,  if  less  than  the  maximum 
possifa  e. 

(k)  J  aggage  and  cargo  loading.  The 
follow  ng  information  for  each  baggage  and 
cargo  I  ompartment  or  zone — 

(1)1  he  maximum  allowable  load;  and 

(2)  1  he  maximum  Intensity  of  loading. 

(1)  5  /stems.  Any  limitations  on  the  use  of 
airplai  e  systems  and  equipment. 

(m)  \mbient  temperatures.  Where 
appro]  iriate,  maximum  and  minimum 
ambie  it  air  temperatures  for  operation. 

(n)  i  making.  Any  restrictions  on  smoking 
in  the  airplane. 

(o)  types  of  surface.  A  statement  of  the 
types  ( if  surface  on  which  operations  may  be 
condu  :ted  must  be  provided. 

SC23.  585    Operating  Procedures 

Info  mation  concerning  normal,  abnormal 
(if  app  iicable)  and  emergency  procedures, 
and  ot  ler  pertinent  information  necessary  for 
safe  o{  eration  and  the  achievement  of  the 
sched  Jed  perfcMmance,  must  be  furnished, 
incluc  ing — 

(a)  J  n  explanation  of  significant  or 
unusu  il  flight  or  ground  handling 
charac  teristics. 


(b)  The  maximum  demonstrated  values  of 
crosswind  for  takeoff  and  landing  and 
procedures  and  information  pertinent  to 
operations  in  crosswinds. 

(c)  Procedures,  speeds,  and 
configuration(s)  for  making  a  normal  takeoff 
in  accordance  with  SC23.51  and  SC23.53  and 
the  subsequent  climb  in  accordance  with 
SC23.65  and  SC23.69. 

(d)  Procedures  for  abandoning  a  takeoff 
due  to  engine  failure  or  other  cause. 

(e)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a  result  of 
gusts,  of  structural  damage  to  the  airplane 
and  loss  of  control  (for  example,  stalling). 

(f)  Procedures,  speeds,  and  configuration(s) 
for  making  a  normal  approach  and  landing  in 
accordance  with  SC23.73  and  SC23.75  and  a 
transition  to  the  balked  landing  condition. 

(g)  Procedures  for  restarting  any  engine  in 
flight,  including  the  effects  of  altitude. 

(h)  Procedures  and  speeds  for  continuing  a 
takeoff  following  engine  failure  and  the 
conditions  under  which  takeoff  can  safely  be 
continued,  or  a  warning  against  attempting  to 
continue  the  takeoff. 

(i)  Procedures,  speeds,  and  configurations 
for  continuing  a  climb  following  engine 
failure,  after  takeoff  in  accordance  with 
SC23.67  and  en  route  in  accordance  with 
SC23.69. 

(j)  Procedures,  speeds,  and  configuration(s) 
for  making  an  approach  and  landing  with  one 
engine  inoperative. 

(k)  Procedures,  speeds,  and 
configuration(s)  for  making  a  balked  landing 
with  one  engine  inoperative  and  the 
conditions  under  which  a  balked  landing  can 
safely  be  performed  or  a  warning  against 
attempting  a  balked  landing. 

(1)  The  VssE  determined  in  SC23.149. 

(m)  Information  identifying  each  operating 
condition  in  which  the  fuel  system 
independence  prescribed  in  §  23.953  is 
necessary  for  safety  must  be  furnished, 
together  with  instructions  for  placing  the  fuel 
system  in  a  configuration  used  to  show 
compliance  with  that  section. 

(n)  For  each  airplane  showing  compliance 
with  §  23.1353  (g)(2)  or  (g)(3),  the  operating 
procedures  for  disconnecting  the  battery  from 
its  charging  source  must  be  furnished. 

(o)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  and  the  effect 
on  the  unusuable  fuel  quantity  as  a  result  of 
a  failure  of  any  pump,  must  be  furnished. 

(p)  Procedures  for  the  safe  oi>eration  of  the 
airplane's  systems  and  equipment,  both  in 
normal  use  and  in  the  event  of  malfunction, 
must  be  furnished. 

SC23.1587    Perframance  Information 

Unless  otherwise  prescribed,  the  following 
information  must  be  furnished  over  the 
altitude  and  temperature  ranges  required  by 
SC23.45(b)— 

(a)  The  stalling  speeds  Vso.  and  Vsi  with 
the  landing  gear  and  wing  flaps  retracted, 
determined  at  maximum  weight  under 
SC23.49  and  the  effect  on  these  stalling 
speeds  of  angles  of  bank  up  to  60  degrees. 

(b)  The  takeoff  distance,  determined  under 
SC23.53  and  the  type  of  runway  surface  for 
which  it  is  valid. 


(c)  The  steady  rate  and  gradient  of  climb 
with  all  engines  operating,  determined  under 
SC23.69(a). 

(d)  The  landing  distance,  determined 
under  SC23.75.  and  the  type  of  iun%niy 
surface  for  which  it  is  vaUd. 

(el  Tiie  eCEact  oa  takeoff  and  landing 
distances  of  operation  on  other  than  smooth 
hard  sur&ces,  when  dry.  determined  under 
SC23.4S(g). 

(f)  Tlie  effect  on  takeoff  and  landing 
distances  of  runway  slope  and  SO  percent  of 
the  headwind  component  and  150  percent  of 
the  tailwind  component 

(g)  The  steady  rate  and  gradient  of  climb/ 
descent  with  one  engine  inoperative, 
determined  under  SC23.69(b). 

(h)  The  steadv  gradieid  of  climb/descent, 
determined  under  SC23.66. 

SC23.1589    Loading  Infotroation 

The  fbllownng  loading  Information  must  be 
furnished: 

(a)  The  weight  and  location  of  each  item 
.of  equipment  that  can  easily  be  removed, 
relocated,  or  raplaoed  and  that  is  installed 
when  tbe  airplane  was  weighed  under 
SC23.2$. 

(b)  Appropriate  loading  instiuctioiu  for 
each  possible  loading  condition  between  the 
maximum  and  minimum  weigfau  established 
under  SC23.2S,  to  facilitate  the  center  of 
gravity  remaining  within  tbe  limits 
established  under  SC23.Z3. 

5.  Effects  ^ContamiQatioa  on  Natural 
laminar  Flow  Airfoils 

In  the  aboenoe  of  specific  requirements  for 
airfoil  contamination,  airplane  airfoil  designs 
that  have  airfoil  pressure  gradient 
characteristics  and  smooth  aerodynamic  - 
surfaces  that  may  be  capable  of  supporting 
natural  laminar  flow  must  comply  with  the 
foUowiog: 

(a)  It  must  be  shown  by  tests,  or  analysis 
supported  by  tests,  that  the  airplane  complies 
with  the  requirements  of  SC23.141  through 
SC23.2S3  and  special  condition  4  with  any 
airfoil  contamination  that  would  normally  be 
encoimtered  in  service  and  that  would  cause 
significant  adverse  effects  on  die  handling 
qualities  of  the  airplanes  resulting  from  the 
loss  of  laminar  Bow. 

(b)  Significant  performance  degradations 
identified  as  resulting  from  the  loss  of 
laminar  flow  must  be  provided  as  part  of  tbe 
information  required  by  special  condition  4. 

Issued  in  Kansas  City.  Missouri  on  lanuary 
31, 1994. 

Barry  D.  Cleoients. 

Manager.  SmaH  Airplane  Directorate.  Aircraft 
Certifioation  Senrioe. 
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Pocket  Na  94-NM-ll-AD;  Amendmant 
39-8t27;  AD  94-04-07] 

AirworlMness  Directives;  Beech  Model 
400AAlfplanee 

agency:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  nile;  request  for 
oonunents. 


StlMMARY:  This  amendment  adopts  a 
new  airworthioess  directive  (AD)  that  is 
^plicable  to  certain  Beech  Model  400A 
airplanes.  This  action  requires  retvork  tx- 
replaceinent  of  certain  hubcaps  on  the 
main  landing  gear.  This  AD  alao 
requires  incorporation  of  procedures 
into  the  FAA-epproved  maintenance 
program  for  inspections  of  the 
transducer  drive  clip  to  ensure  that  the 
drive  clip  gap  does  not  exceed  a 
specified  limit.  This  amendment  is 
prompted  by  a  report  that  a  Beech 
Model  400A  aiiplane  lost  its  anti-skid 
braking  system  during  landing  roll  out 
The  actions  specified  in  this  AD  are 
intended  to  prevent  degradation  or  loss 
of  braking  performance. 
DATES:  Effective  Mardi  7. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  19. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
ll-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  9805S-4O56. 

The  service  imonnation  referenced  in 
this  AD  may  be  obtained  from  Beech 
Aircraft  Corporation.  PX).  Box  85. 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office.  1601  Airport  Road. 
Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  A.  Vassalli,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ACE- 
130W,  FAA.  Small  Airplane  Directorate. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100.  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209:  telephone  (316)  946-4132;  fax 
(316) 946-4407, 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  that  a  Beech  Model 
400A  airplane  lost  its  anti-skid  braking 
system  during  landing  roll  out.  In 
addition,  the  FAA  has  received  reports 
that  other  Model  400A  airplanes  luve 
also  experienced  similar  problems  ivith 
the  anti-skid  system.  Although  the  exact 


cause  of  the  brake  fiailure  is 
imdetermined.  lesults  of  tests  and 
inspections  of  the  brakes  and  the  anti- 
skid system  on  theee  airplanes  have 
revealed  that  only  marginal  engagement 
may  occur  between  the  main  wheel 
hubcap  drive  clip  and  the  anti-skid 
wheel  speed  transducer.  Lack  of 
adequate  engagemeot  bet«veen  the  drive 
clip  and  the  transducer  could  cause  the 
transducer  to  send  erroiieous  *ign<ilf  to 
the  anti-skid  control  box.  This 
conditioo.  if  not  corrected,  could  result 
in  degradation  or  loss  of  braking 
performance. 

Model  400A  airplanes  are  equipped 
with  a  back-up  emergency  braking 
system.  Power  brake  failure  procedtues 
contained  in  the  Emetgency  Procedures 
section  of  the  FAA^M>proved  Airplane 
Flight  Manual  (AFM)  specify  that  the 
required  landing  distance  mil  increase 
by  approximately  SO  percent  when  the 
brakes  have  foiled  and  the  emeigmcy 
brake  system  is  activated.  This  increase 
assumes  that  brake  failure  is  recognized. 
In  certain  brake  failure  conditions 
caused  by  the  drive  clip  not  being  fully 
engaged,  the  pilot  may  not  immediat^y 
recognise  the  degradation  of  braking 
performance.  In  this  case,  the  required 
landing  distance  could  increase  by  70 
percent  or  more. 

Federal  Aviation  Regulation  (FAR) 
25.735  specifies,  in  part,  that  single 
foilures  in  brake  systems  are  acceptable, 
as  kng  as  the  airplane  can  be  brought 
to  rest  luider  the  landing  performance 
conditions  specified  in  FAR  2S.12S  with 
a  mean  deceleration  during  the  landing 
roll  of  at  least  SO  percent  of  that 
obtained  during  normal  landing 
performance.  Since  Beech  Model  400A 
airplanes  x>pwate  under  part  91  of  the 
FAR.  the  AFM  allows  landings  on  a 
runway  as  short  as  the  actual  landing 
distance  determined  under  FAR  2S.12S, 
if  the  normal  brake  system  is  operating. 
If  the  normal  brake  system  fails  and  the 
pilot  must  revert  to  the  emergency  brake 
system,  the  actual  landing  distance 
required  could  easily  exceed  the  actual 
runway  ieosth  avaiUriile. 

The  r  AA  oas  revieived  and  approved 
Beechcraft  Service  Bulletin  No.  2549. 
dated  January  1994,  that  describes 

Erocedures  for  replacement  of  certain 
ubcaps  on  the  main  landing  gear  with 
new  hubcaps,  or  rework  and 
reidentification  of  certain  hubcaps.  Tbe 
rework  involves  adding  a  spacer 
between  the  hubcap  drive  clip  and  the 
hubcap,  and  reidentifying  the  hubcap 
assembly  with  a  specified  part  number. 
Accomplishment  of  these  actions  will 
prevent  loss  of  anti-skid  braking  action 
due  to  intermittent  wheel  speed 
transducer  signals.  The  service  bulletin 
also  describes  procedures  for  an 
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inspection  of  the  transducer  drive  clip 
to  ensure  that  the  drive  clip  gap  does 
not  exceed  a  specified  limit.  The 
Beechcraft  service  bulletin  references 
Crane  Hydro-Aire  Service  Bulletin  No. 
140-031-32-1,  dated  December  17, 
1993.  as  an  additional  source  of  service 
information. 

Since  an  unsafis  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  400A  airplanes 
of  the  same  type  design,  this  AD  is  being 
issued  to  prevent  degradation  or  loss  of 
braking  performance.  This  AD  requires 
rework  or  replacement  of  certain 
hubcaps  on  the  main  landing  gear.  This 
AD  also  requires  incorporation  of 
procedures  into  the  FAA-approved 
maintenance  program  for  inspections  of 
the  transducer  drive  clip  to  ensure  that 
the  drive  clip  gap  does  not  exceed  a 
specified  limit.  The  rework  or 
replacement  is  required  to  be 
accomplished  in  accordance  with  the 
Beechcraft  service  bulletin  described 
previously.  The  inspection  procedure  is 
also  referenced  in  that  service  bulletin. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afliBcting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


sumi  larizes  each  FAA-public  contact 
cona  med  with  the  substance  of  this  AD 
will )  e  filed  in  the  Rules  Docket. 

Coi  omenters  wishing  the  FAA  to 
ackn<  iwledge  receipt  of  their  comments 
subni  itted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postc  ird  on  which  the  following 
state]  lent  is  made:  "Comments  to 
Dock  5t  Number  94-NM-ll-AD."  The 
postc  ud  will  be  date  stamped  and 
retur  led  to  the  commenter. 

Tb  I  regulations  adopted  herein  will 
not  h  ive  substantial  direct  effects  on  the 
State  t,  on  the  relationship  between  the 
natio  lal  government  and  the  States,  or 
on  th )  distribution  of  power  and 
respc  asibilities  among  the  various 
level  >  of  government.  Therefore,  in 
accoi  dance  with  Executive  Order  12612, 
it  is  (  etermined  that  this  final  rule  does 
not  fa  )ve  sufficient  federalism 
impl  cations  to  warrant  the  preparation 
of  a  I  ederalism  Assessment. 

Th )  FAA  has  determined  that  this 
regul  ition  is  an  emergency  regulation 
that  1  lust  be  issued  immediately  to 
corre  ::t  an  unsafe  condition  in  aircraft, 
and  i  i  not  a  "significant  regulatory 
actio  i"  under  Executive  Order  12866.  It 
has  b  sen  determined  further  that  this 
actio  1  involves  an  emergency  regulation 
unde  r  DOT  Regulatory  Policies  and 
Proa  dures  (44  FR 11034,  February  26, 
1979  .  If  it  is  determined  that  this 
emer  jency  regulation  otherwise  would 
be  si  nificant  under  £)OT  Regulatory 
Poli<  es  and  Procedures,  a  final 
regu  itory  evaluation  will  be  prepared 
and   ilaced  in  the  Rules  Docket.  A  copy 
if  filed,  may  be  obtained  £rom  the 
Docket  at  the  location  provided 


of  it, 

Rulei 

unde  r  the  caption  ADDRESSES. 

List  I  f  Subjects  in  14  CFR  Part  39 


transportation.  Aircraft.  Aviation 
,  Incorporation  by  reference. 


Ai 
safet ' 
Safe!  f. 

Ado]  tion  of  the  Amendment 

Ac  :ordingIy,  pursuant  to  the 
authi  irity  delegated  to  me  by  the 
Adm  nistrator,  the  Federal  Aviation 
Adm  inistration  amends  14  CFR  part  39 
of  th  !  Federal  Aviation  Regulations  as 
folio  vs: 

PAR  '39— AIRWORTHINESS 

DIRI  cnvES 

1.  "he  authority  citation  for  part  39 
cont  nues  to  read  as  follows: 

Au  hority:  49  U.S.C  App.  1354(a),  1421 
and  1  i23;  49  U.S.C  106(g);  and  14  CFR 
11.89 


§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

04  04  07  Beech  Aircraft  Corporation: 

Amendment  39-6827.  Docket  94-NM- 
ll-AD. 

Applicability:  Model  400A  airplanes;  serial 
numbers  RK-1  through  RK-23  inclusive,  on 
which  BEECHCRAFT  Kit  No.  128-8001-1  S 
(increased  landing  weight  modification)  is 
installed;  and  serial  numbers  RK-24  through 
RK-76  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  or  loss  of  braking 
performance,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  or  30 
days  after  the  effiective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD: 

(1)  Replace  the  existing  left-  and  right-hand 
hubcaps  on  the  main  landing  gear  with  new 
hubcaps,  part  number  140-03121-1;  or 
rework  the  existing  hubcaps  by  adding  a 
spacer  between  the  hubcap  drive  clip  and  the 
hubcap  and  reidentifying  the  hubcap 
assembly  as  part  number  140-03121-1;  in 
accordance  with  Beechcraft  Service  Bulletin 
No.  2549,  dated  January  1994. 

(2)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
procedure  described  in  Beechcraft  Service 
Bulletin  No.  2549,  dated  January  1994,  for 
inspecting  the  transducer  drive  clip  to  ensure 
that  the  drive  clip  gap  does  not  exceed  0.20 
inch,  which  must  be  accomplished  each  time 
a  hubcap  is  removed. 

Note  1:  The  Beechcraft  service  bulletin 
references  Crane  Hydro-Aire  Service  Bulletin 
No.  140-031-32-1,  dated  December  17, 1993, 
as  an  addiUonal  source  of  service 
information. 

(b)  After  the  effective  date  of  this  AD,  no 
person  shall  install  a  hubcap  assembly,  part 
number  140-03121,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACQ. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  rework  and  replacement  shall  be 
done  in  accordance  with  Beechcraft  Service 
BuUeUn  No.  2549,  dated  January  1994.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Beech 
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Aircraft  Corporadoo.  P.O.  Box  85,  Wichita, 
Kansas  67201-O08S.  Copios  may  be  inspected 
at  the  FAA.  lyaaaport  Airplane  Directorate. 
1601  Und  Aveaue.  SW..  Renton. 
Washipgton:  or  at  the  FAA.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport.  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Roister,  600  North  Capitol  Street  NW..  mite 
700.  Washiogtoo.  DC 

(f)  This  amendment  becomes  effective  on 
March  7, 1994. 

Issued  in  Renton.  Washington,  on  February 
10. 1094. 

Darren  M.  Pederwm, 

Acting  Manager.  Transport  Airplane 
Directorate,  AJrcmft  Certification  Sfirvice. 
[FR  Doc.  04-3562  Filed  2-17-04;  6:45  am] 


14  CFR  Part  71 

[AlrapM*  Docket  No  93-A8W-31] 

Alteratfon  of  Jet  Route  J-142 

agency:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMAflV:  This  action  removes  a 
segment  of  Jet  Route  J-142  between  San 
Simon,  AZ,  and  Socorro.  NM.  J-142  was 
initially  established  for  air  traffic 
control  (ATC)  purposes  when  Restricted 
Area  R-S113  was  in  use.  Since  R-5113 
is  used  for  thimderstorm  research 
approximately  one  month  per  year,  this 
segment  of  f-142  is  rarely  utiUzed. 
When  R-5113  is  active,  aircraft  will  be 
vectored  clear  of  the  area. 

EFFECnVC  DATE:  0901  U.t.C..  April  28, 
1994. 

FOR  fURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  and 
Obstruction  Evaluation  Branch  (ATF- 
240).  Airspaoe-Ruies  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone.- (202) 
267-9250. 

SUPPLBIENTARV  INFORMATION: 

History 

On  October  14. 1993.  the  FAA 
proposed  to  amend  pari  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  remove  a  portion  of  )-142 
between  San  Simon.  AZ,  and  Socono. 
NM  (58  FR  S3166).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  Jet 


routes  are  published  in  paragraph  2004 
of  FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  Septenrfjer  16. 1993. 
which  is  incorporated  by  refuence  in  14 
CFR  71.1  (58  FR  36298;  July  6. 1993). 
The  jet  route  listed  in  this  document 
will  be  ptd)Usbed  subsequently  in  the 
Older. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  removes  a 
portion  of  J-142  between  San  Simon. 
AZ,  and  Socorro.  NM.  J-142  is  a  dogleg 
route  established  for  use  when  R-5113 
is  in  use.  R-5113  is  used  for 
thunderstorm  research  approximately 
one  month  a  year.  Since  that  portion  of 
J-142  it  rarely  used,  the  FAA  is 
removing  that  segment.  Aircraft  will  be 
vectored  clear  of  the  area  when  R-5113 
is  active.  This  action  will  reduce  chart 
clutter. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  wanant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audwritjr:  49  U.S.C  app.  1348(a),  1354(a), 
1510:  EX).  10654.  24  FR  9565,  3  CFR.  1950- 
1963  Comp..  p.  389: 49  XiSC,  106(g);  14  CFR 
11.69. 

f71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 


effective  September  16. 1993.  is 
amended  as  follows: 

AirqgrapA  2004— M  Axifes 

•  •        •        •        • 

M42    IKevised]  Fran  Anton  Chico.NM;le 
Borger.TX. 

*  •        ft        ^        ft 

Issued  in  Washington,  DC,  on  February  8 
1994. 

Harold  W.  Becker. 

ManagfiT,  Airspace-Rulet  and  Aeronautical 
Information  Division. 

IFR  Doc  94-3742  Filed  2-17-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-d7] 

Amendment  of  Class  D  Airspace: 
OgdMi.tJT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. . 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the 
Ogden.  Hill  Air  Force  Base  (AFB)  Utah 
(UT).  Class  D  airspace.  This  action 
corrects  an  error  in  the  airspace 
description  inadvertently  committed 
during  the  airspace  reclassification 
process.  This  action  reduces  the  size  of 
the  Ogden.  Hill  AFB.  UT,  Class  O 
airspace.  Airspace  reclassification,  in 
effect  as  of  September  16. 1993,  has 
discontinued  the  use  of  the  term 
"control  zone."  replacing  it  with  the 
designation  "Class  D  airspace."  The 
airapace  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  U.t.C.  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley.  ANM-537.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-37. 1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056, 
telephone:  (202)  227-2537. 

SUPPLEMOfTARY  MFORMATION: 


History 

On  December  3. 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Relations  (14  CFR 
part  71)  by  amending  the  Ogden.  Hill 
AFB.  UT,  Class  D  airspace  (58  TR 
63904).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16. 1993.  has  discontinued 
theuse  of  the  term  "control  zone." 
replacing  it  *vith  the  designation  "Qass 


D  airspace. "  Class  D  airspace  areas  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
efiiectivo  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  D  airspace  at  Ogden,  Hill  AFB, 
UT,  to  correct  an  error  in  the  airspace 
description  inadvertently  committed 
during  the  airspace  reclassification 
process.  This  action  reduces  the  size  of 
the  Ogden,  Hill  AFB,  UT,  Class  D 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT. 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
Amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 
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Paw  \raph  5000    General 

•  *         •         «     .    • 

ANS  UT  D  Ogden,  HiU  AFB,  UT  [Revised] 

Ogd(  n.  Hill  AFB,  UT 

(L  t  41'07'25"  N,  long.  lll''58'23"  W) 
Ogd(  n-Hinckley  Airport 

(L  t  41''11'46"  N.  long.  112'W44"  W) 
Tb  at  airspace  extending  upward  from  the 
surfe  :e  to,  but  not  including,  7,800  feet  MSL 
with  n  the  4.3-mile  radius  of  the  Ogden- 
Hinc  (ley  Airport  and  the  4.3-niile  radius  of 
the  I  ill  AFB;  excluding  that  airspace  within 
the  C  gden-Hinckley  Airport,  UT,  Class  D  area 
whei  I  it  is  effective. 

•  •         •         •         • 

Iss  jed  in  Seattle,  Washington,  on  February 
4.  IS  M. 

Tem  tie  H.  Johnson,  Jr., 

Man  iger.  Air  Traffic  Division,  Northwest 
Mou  ttain  Hegion. 

|FR  1  >oc.  94-3740  Filed  2-17-94;  8:45  am) 

BILUI  G  COOE  4*10-13-M 


DEF  ARTMENT  OF  HEALTH  AND 
HUliAN  SERVICES 

Foo  i  and  Drug  Administration 

21  C  FR  Parts  430, 436.  and  441 
Poc  (at  No.  93N-0366] 

Anti  siotic  Drugs;  Updates.  Technical 
Cha  iges.  and  Correction 

AGEI  ICY:  Food  and  Drug  Administration, 
HHJ. 

ACT!  )N:  Final  rule. 


SUM  iiary:  The  Food  and  Drug 
Adr  linistration  (FDA)  is  amending  the 
anti  liotic  drug  regvdations  by  updating, 
mak  ng  noncontroversial  technical 
chai  ges,  and  making  a  correction  in 
accc  }ted  standards  of  antibiotic  and 
anti  liotic-containing  drugs  for  himian 
use.  These  changes  will  result  in  more 
acci  rate  and  usable  regulations. 
DATI  S:  Effective  February  18, 1994; 
writ  en  comments,  notice  of 
part  cipation,  and  request  for  a  hearing 
by  h  arch  21, 1994;  data,  information, 
and  analyses  to  justify  a  hearing  by 
Apr  1 19, 1994. 

ADD  lESSES:  Submit  written  comments 
to  tl  e  Dockets  Management  Branch 
(HF  ^-305),  Food  and  Drug 
Adr  linistration,  rm.  1-23, 12420 
Pari  lawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pett  r  A.  Dionne,  Center  for  Drug 
Eva  uation  and  Research  (HFD-520), 
Foo  I  and  Drug  Administration.  5600 
Fish  ers  Lane,  Rockville,  MD  20857, 
3014443-0335. 

SUPfLEMENTARY  INFORMATION:  FDA  is 
amehding  the  antibiotic  drug 
regi  lations  by  updating,  making 


noncontroversial  technical  changes,  and 
making  a  correction  in  certain  antibiotic 
drug  regulations  that  provide  for 
accepted  standards  of  antibiotic  and 
antibiotic  containing  drugs  intended  for 
human  use. 

In§430.6(b){89)(2lCFR 
430.6(b)(89)),  the  amount  of  imipenem 
master  standard  that  is  equivalent  to  1 
microgram  of  imipenem  activity 
(potency)  is  revised  from  "1.07"  to 
"1.085"  micrograms  to  reflect  the  total 
moisture  content  and  impurities  in  the 
master  standard. 

In  §  436.215(b)  (21  CFR  436.215(b)), 
the  rotation  rate  of  the  paddle  in  the 
dissolution  test  for  cephalexin 
hydrochloride  monohydrate  tablets  of 
"100"  revolutions  per  minute  (rpm)  is 
corrected  to  read  "150"  rpm.  In  the 
Federal  Register  of  November  28, 1989 
(54  FR  48859),  the  rotation  rate  of  the 
apparatus  in  the  dissolution  test  for 
cephalexin  hydrochloride  tablets  was 
incorrectly  given  as  "100"  rpm.  The 
only  manufacturer  of  this  product 
brought  this  error  to  the  agency's 
attention  and  requested  that  the  rotation 
rate  be  revised  to  read  "150"  rpm.  The 
manufacturer  has  presented  data  that 
show  that  a  rotation  rate  of  "100"  rpm 
causes  wide  variation  in  the  dissolution 
results  for  the  500-milligram  tablets. 
This  variation  causes  an  increase  in  the 
relative  standard  deviation  of  the  data  to 
the  point  that  a  significant  number  of 
lots  would  be  rejected.  The 
manufacturer  has  also  submitted  data 
that  show  that  these  rejected  lots  are 
fully  bioavailable.  FDA  agrees  that  the 
100  rpm  rate  was  an  error  and  that  a  150 
rpm  rotation  rate  should  be  used. 

In  §441.20a(a)(l)(i)  (21  CFR 
441.20a(a)(l)(i)),  the  potency 
specification  for  sterile  imipenem 
monohydrate  is  revised  ft^m  "not  less 
than  849  micrograms  and  not  more  than 
990  micrograms"  to  "not  less  than  900 
micrograms  and  not  more  than  1,050 
micrograms"  of  imipenem  per  milligram 
on  an  anhydrous  basis.  The  former 
potency  specification  incorrectly 
reflects  the  monohydrate  form  rather 
than  the  anhydrous  form  of  the  bulk 
material. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Snlmittiiig  Comments  and  HUng 
Oblections 

These  amendments  institute  changes 
that  are  corrective,  editorial,  or  of  a 
minor  technical  nature.  Because  the 
amendments  are  not  controversial,  and 
because  when  effiBctive  they  provide 
notice  of  accepted  standarcb.  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  unnecessary 
and  not  in  the  public  interest.  This  final 
rule,  therefore,  becomes  effective 
February  18, 1994.  Howrever.  interested 
persons  may.  on  or  before  March  21, 
1994.  submit  written  comments  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  Uie  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

'Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file:  (1) 
On  or  before  March  21. 1994,  a  written 
notice  of  participation  and  request  for  a 
hearing,  and  (2)  on  or  before  April  19. 
1994.  the  data,  information,  and 
anal)rses  on  which  the  person  relies  to 
justify  a  hearing,  as  spwdfied  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  feet  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 


analyses  in  the  request  for  a  hearii^  that 
no  genuine  and  substantial  issue  of  feet 
precludes  the  action  taken  by  this  order. 
(H-  if  a  request  for  a  hearing  is  not  made 
in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Dn^  will  enter  summary 
judgment  against  the  person(s)  who 
request(s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
gowning  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  60m  public  disclosure  under 
21  U.S.C  331(j)  or  18  U.S.C  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

ListofSulqects 

21  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Parts  436  and  441 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  parts  430, 
436,  and  441  are  amended  as  follows: 


PART  430-^kNTlBIOTIC  DRUOS; 
GENERAL  ^^ 

1.  The  authority  dtatimi  for  21  CFR 
part  430  continues  to  reed  as  follows: 

Aathorit^  Sect.  201, 501, 502, 503,  SOS, 
507.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351. 352.  353, 
355,  357.  371);  tecs.  215.  301.  351  of  the 
Public  Health  Service  Act  (42  U.S.C  216 
241.  262). 

2.  Section  430.6  is  amended  by 
revising  paragraph  (b)(89)  to  read  as 
follows: 

14306   De«inWonse<llietwins''iinrand 
"tmcfograro"  as  appied  10  anlMeao 


(b)*«« 

(89)  Imipenem.  The  term 
"microgram"  applied  to  imipenem 
monohydrate  means  the  imipenem 
activity  (potency)  contained  in  1.085 
micrograms  of  the  imipenem  master 
standard. 


PART  436— TESTS  AND  METHODS  OF 
ASSAY  Of  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAMINQ  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  436  continues  to  read  as  follows: 

AuthorftT:  Sec  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

4.  Section  436.215  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "Cephalexin  hydrochloride 
monohydrate  tablets"  to  read  as  follows: 

f436.2lS   DissotaiUon  lest 

•        •        •        •        • 

(b)  •  •  • 


Dosage  form 


Cephalexin  hydrochtoride 
monohydrate  tablets 


Dissolution  medium 


900  mL  detilted  water 


Rotation  rate' 


Sampling  lime(8) 


Apparatus 


ISO 


45min 


'  Rotation  rate  of  basket  or  paddle  stirring  element  (revolutions  per  minute). 


PART  441-PENEM  ANTIBIOTIC 
DRUGS 

5.  The  authority  citation  for  21  CFR 
part  441  continues  to  read  as  follows: 

Authority:  Sec  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

6.  Section  441.20a  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

§  441.20a   Sterile  Imipenem  monohydrate. 
(a)*  •  • 


(D*  •  • 

(i)  Its  potency  is  not  less  than  900 
micrograms  and  not  more  than  1.050 
micrograms  of  imipenem  per  milligram 
on  an  anhydrous  basis. 
•        ••-•• 

Dated:  February  9. 1994. 

Stephanie  R.  Gray. 

Office  of  Compliance,  Center  for  Biologies 
Evaluation  and  Research. 

|FR  Doc  94-3730  Filed  2-17-94;  8:45  ami 
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21  CFR  Part  558 
IDociwtNa83IMM71] 

New  Animal  Drags  for  Use  in  Animal 
Feeds;  Maduramidn  Ammonium  WRh 
Chlortatraeycline 

AGENCY:  Food  and  Drug  Admini^ration, 
HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
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animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  American 
Cyanamid  Co.  The  NADA  provides  for 
the  use  of  4.54  to  5.45  grams  (g)  per  ton 
of  maduramicin  ammonium 
combination  with  500  g  per  ton  of 
chlortetracycline  in  the  feed  of  broiler 
chickens  for  the  prevention  of 
coccidiosis  and  as  an  aid  in  the 
reduction  of  mortality  due  to 
Escherichia  coli  infections.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  NADA. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
0749. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  NADA  140-837  held  by 
American  Cyanamid  Co.,  Agricultxiral 
Research  Division,  Box  400,  Princeton, 
NJ  08450.  The  sponsor  requested 
withdrawal  of  approval  of  the  NADA. 
The  NADA  provides  for  the  use  of  4.54 
to  5.45  g  per  ton  of  maduramicin 
ammonium  combination  with  500  g  per 
ton  of  chlortetracycline  in  the  feed  of 
broiler  chickens  for  the  prevention  of 
coccidiosis  and  as  an  aid  in  the 
reduction  of  mortality  due  to  E.  coli 
infections.  This  doomfient  amends  21 
CFR  558.128(c)(5)(xiii)  and 
558.340(c)(2)(i)  and  (c)(2Kii)  to  reflect 
the  withdrawal  of  approval  of  the 
NADA. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under' 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

§568.128    [Amended] 

2.  Section  558.128  Chlortetracycline  is 
amended  by  removing  paragraph 
(c)(5)(xiii). 


and 

Date( 
Richart 
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SSSS-^O    [Acnwided] 

3.  S<  ction  558.340  Maduramicin 
ammo  lium  is  amended  by  removing 
re  erving  paragraph  (c)(2). 


February  10. 1994. 
H.Teske, 

Acting  birector.  Center  for  Veterinary 

Medicii  le. 

IFRDa 

BIUJNG 


.  94-3715  Filed  2-17-94;  8:45  am) 
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DEPA  tTMENT  OF  THE  TREASURY 
Office  41  Foreign  Assets  Control 
31  CFi  Part  580 

Haitiai  1  Transactions  Regulations; 
Extern  ;ion  of  Assembly  Sector 
LIcenj  es 

AQENC  r:  Office  of  Foreign  Assets 
Contn  1,  Treasury. 
ACnOH:  Policy  statement. 


SUMM/pv:  The  Office  of  Foreign  Assets 
is  extending  until  March  31, 
he  expiration  date  for  all  current 
sector  licenses  issued 
to  the  Haitian  Transactions 


Control 
1994, 
assembly 
pursw  nt 


Regulations. 
EFFEC1 IVE  DATE:  January  31, 1994. 
FOR  R  RTHER  INFORMATION  CONTACT: 
Stevei  I.  Pinter,  Chief  of  Licensing  (tel: 
202/6:  2-2480),  or  William  B.  Hoffinan, 
Chief  :ounsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Depai  ment  of  the  Treasury, 
Wash  tigton,  D.C.  20220. 
SUPPL  IMENTARY  INFORMATION: 

Electr  >nic  Availability 

Thii ;  dociunent  is  available  as  an 
electr  inic  file  on  The  Federal  Bulletin 
Boarc  the  day  of  publication  in  the 
Feder  il  Register.  By  modem  dial  202/ 
512-1 387  or  call  202/512-1530  for  disks 
or  pai  er  copies.  This  file  is  available  in 
Pbsts(  ript,  WordPerfect  5.1  and  ASCII. 

Back]  round 

Lio  nses  issued  pursuant  to  §  580.515 
of  the  the  Haitian  Transactions 
Regul  itions,  31  CFR  part  580  (the 
"Regv  lations").  authorize  transactions 
in  coi  nection  with  both  the  exportation 
to  Haai  of  articles  containing  specified 
parts  or  materials,  and  the  importation 
into  t  te  United  States  of  specified 
artich  s  assembled  in  Haiti  containing 
matei  als  or  parts  exported  from  the 
Unite  1  States.  By  a  policy  statement 
issue<  on  January  6, 1993,  the 
expin  tion  date  of  those  licenses  was 
exten  led  to  January  31, 1994  (58  FR 
3228,  Jan.  8, 1993).  The  Office  of 
Foreii  n  Assets  Control  has  determined 
to  ext  »nd  the  licenses  for  an  additional 


60  days.  Accordingly,  under  the 
authority  of  50  U.S.C  1701  through 
1706;  E.O.  12775,  3  CFR,  1991  Comp., 
p.  349;  and  E.0. 12779, 3  CFR,  1991 
Comp.,  p.  367,  the  Office  of  Foreign 
Assets  Control  gives  notice  that: 

1.  The  expiration  date  of  all  licenses 
issued  pursuant  to  §  580.515  of  the 
Regulations  and  in  effect  as  of  January 
31, 1994,  is  extended  to  March  31, 1994. 

2.  Holders  of  such  licenses  need  not 
file  requests  for  renewal  with  the  Office 
of  Foreign  Assets  Control. 

Dated:  January  27, 1994. 
R.  RicJiard  Newoemb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  31, 1994. 
John  P.  Simpson, 

Deputy  Assistant  SecKtary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
(FR  Doc.  94-3736  Filed  2-15-94;  11:53  am) 
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ENVIRONMENTAL  PROTECTION       * 
AGENCY 

40  CFR  Part  60 
nL39-3-e269;  FRL-4835-6] 

Standards  of  Perfonnance  for  New 
Stationary  Sources;  Fossil-Fuet-Rred 
Steam  Generators;  Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Monday,  May  17, 
1993.  The  regulations  pertain  to 
appendix  G — Provisions  for  an 
Alternative  Method  of  Demonstrating 
Compliance  with  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central  Illinois 
Public  Service  Company. 

EFFECTIVE  DATE:  July  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright  (312)  886-6069. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  superseded 
40  CFR  part  60,  subpart  D,  appendix  G. 
§  60.43  on  the  effective  date  as  it  applies 
to  sulfur  dioxide  emissions  from  the  two 
steam  generating  units  at  the  Central 
Illinois  Public  Service  Company's 
Newton  Power  Station  in  Jasper  County, 
Illinois.  Appendix  G  provides 
provisions  for  alternative  methods  of 
compliance  with  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central  Illinois 
Public  Service  Company.  Appendix  G 
was  revised  in  the  CFR  under  the 


authority  section  307(b)(1)  of  the  Clean 
Air  Act. 

Need  foe  Correction 

As  published,  the  last  page  of  the 
revisions  to  the  final  regulations  of 
appendix  G  was  omitted  and  needs  to  be 
added  since  the  regulation  as  it  appears 
in  the  CFR  is  now  incomplete. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control.  Fossil-fuel-fired  steam 
generating  units,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  26. 1994. 
Valdas  V.  Adarakns. 
Regional  Administrator. 

Accordingly,  40  CFR  part  60  is 
corrected  by  making  the  following 
correcting  amendments. 

PART  GO-STANDARDS  OF 
PERFORIMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7411.  7414,  and 
7601(a). 

2.  Section  6.2.9  is  added  to  appendix 
G  to  read  as  follows: 

Appendix  G — Provisions  for  an 
Alternative  Method  of  Demonstrating 
Compliance  With  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central 
Illinois  Public  Service  Company  ' 

•  •        •        •        • 

6.2.9  Identify  any  periods  of  time 
that  any  exhaust  gases  were  discharged 
to  the  DAFGDS  bypass  stack  and  the 
hourly  gas  flow  rate  through  the 
DAFGDS  stack  and  through  the 
DAFGDS  bypass  stack  during  such 
periods  and  reason  for  bypass  operation. 

•  .     •        •         •        • 

3.  Section  6.2.10  of  appendix  G  is 
removed  and  reserved. 

6.2.10  [Reser\'edl 

(FR  Doc  94-3431  Filed  2-17-94;  8:45  ami 
BILUNG  CODE  U6(V-6»^ 


40  CFR  Part  180 

[PP  1F3974m2040;  FRL-4757-^ 

RIN  2070-AC18 

Pesticide  Tolerances  for  1-[I2-(2,4- 
DichlorophenyfH-Propyl-1,3-Dk>xolan- 
2-yl]Methyt}-1H-1.2,4-Triazole  and  its 
Metabolites 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
tolerances  for  the  fungicide  l-([2-(2,4- 
dichlorophenyl>4-propyl-l,3-dioxolan- 
2yl-)methyl]-lH-l,2,4-triazole  and  its 
metabolites,  determined  as  2,4- 
dichlorobenzoic  acid  and  e^mressed  as 
parent  compound,  in  or  on  the  raw 
agricultiu^l  commodities  grass  forage, 
hay  (straw),  and  seed  screenings  and 
kidney  and  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep.  This  rule  to  establish 
the  maximum  permissible  levels  for 
residues  of  propiconazole  in  or  on  the 
commodities  listed  above  was  requested 
in  petitions  submitted  by  the  Ciba-Gei^ 
Corp. 

EFFECTIVE  DATE:  This  regulation  is 
effective  January  28, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  1F3974/R20401,  may  be 
submitted  to:  Hearing  Qerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St..  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  C  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
numben  Rm.  227,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  (703)- 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  February  22,  1989 
(54  FR  7597),  which  announced  that  the 
Ciba-Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419.  had  submitted  a 
pesticide  petition  (PP  9F3706)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  propose  to  amend  40  CFR 
180.434  by  establishing  tolerances  for 
the  fimgicide  l-|[2-(2,4-dichlorophenyl)- 
4-propyl-1.3-dioxolaR-2-ylJmethyl)-l//- 
1,2,4-triazole  and  its  metabolites, 
determined  as  2,4-dichlorobenzoic  add 
and  expressed  as  parent  compound,  in 
or  on  the  commodities  grass  hay  at  5.0 
parts  per  million  (ppm)  and  grass  forage 
at  0.5  ppm.  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
April  19, 1989  (54  FR  15802).  which 
announced  that  the  petition  was 
subsequently  amended  by  Ciba-Geigy 
Corp.  by  retaining  the  previously 
proposed  tolerances  for  grass  hay  and 
grass  forage  while  proposing  to  increase 
the  established  tolerance  level  for 
kidney  and  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep  to  2.0  ppm.  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  15. 1989  (54 
FR  10715),  which  announced  that  Ciba- 
Geigy  amended  the  petition  by 


proposing  a  tolerance  for  residues  of  the 
fungicide  for  the  commodity  grass  seed 
screenings  at  10  ppm. 

In  the  Federal  Register  of  June  21, 
1989  (54  FR  26044),  EPA  estabUshed 
tolerances,  on  an  interim  basis,  in  40 
CFR  180.434  for  residues  of  this 
chemical  in  or  on  the  raw  agricultural 
commodities  grass  forage,  hay  and  seed 
screenings  and  liver  and  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep. 
An  expiration  date  of  June  21, 1991,  was 
imposed  for  the  tolerances.  The  interim 
tolerances  were  established  based  upon 
the  condition  that  data  be  submitted  to 
the  Agency  to  fully  support  permanent 
tolerances  for  these  commocfities. 
Available  data  were  insufficient  to 
completely  characterize  the  metabolism 
of  the  compound  in  ruminants,  and 
residue  data  were  inadequate  due  to 
insufficient  geographic  distribution  and 
grass  species  representation. 

Data  were  submitted  in  respHjnse  to 
the  conditions  of  the  interim  tolerances 
within  the  required  time  imposed. 
However,  review  of  these  data  indicated 
that  the  data  did  not  reflect  use  of  the 
chemical  according  to  label  use 
direction,  and  the  data  were  considered 
to  be  inadequate.  The  reasons  for  the 
inadequacies  in  the  submitted  data  were 
not  under  the  control  of  the  company 
but  a  result  of  excessively  heavy  rainfall 
during  the  grass  growing  season.  Label 
directions  pertaining  to  both  the 
application  interval  and  the  prescribed 
preharvest  interval  could  not  be 
followed. 

Subsequently,  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
July  1, 1991  (56  FR  29900),  which 
announced  that  the  tolerances  described 
above  were  extended  from  June  21, 
1991,  to  June  21,  1993. 

A  notice  of  filing  to  establish 
tolerance  levels  in  or  on  grass  seed 
screenings  at  70  ppm,  grass  straw  at  40 
ppm,  and  grass  forage  at  2.0  ppm  was 
published  in  the  Federal  Register  of 
May  15, 1991  (56  FR  22428).  The 
Agency  did  not  receive  any  objections 
in  response  to  this  notice.  On  January 
14, 1993,  Ciba-Geigy  proftgsed  revisions 
to  the  earlier  published  tore»ances  to 
include  60  ppm  for  grass  seed 
screenings,  40  ppm  for  grass  straw,  and 
0.5  ppm  for  grass  forage.  These  revised 
tolerance  levels  are  based  on  the  most 
recent  residue  data  submitted  and  are 
intended  to  avoid  any  p>ossible  over- 
tolerance  residues  in  the  affected 
commodities. 

The  data  submitted  in  the  (wtition 
and  other  relevant  materials  have  been 
evaluated.  The  data  considered  include 
the  following. 

1.  Plant  and  animal  metabolism 
studies. 
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Z.  Residue  data  for  crop  and  livestock 
commodities. 

3.  Two  enforcement  methodologies 
and  multiresidue  method  testing  data. 

4.  A  rat  oral  lethal  dose  (LDjo)  of 
1,517  milligrams/kilogram  (mg/kg)  of 
body  weight. 

5.  A  90-day  rat  feeding  study  with  a 
no-observable^ffect  level  (NOEL)  of  12 
mg/kg/day. 

6.  A  90-day  dog  feeding  study  with  a 
NOEL  of  1.25  mgHtg/day. 

7.  A  rabbit  developmental  toxicity 
study  with  a  maternal  NOEL  of  100  mg/ 
kg/day  and  a  developmental  toxicity 
NOEL  of  greater  than  400  mg/kg/day 
(highest  dose  tested  (HDD). 

8.  A  rat  teratology  study  with  a 
maternal  toxicity  NOEL  of  30  mg/kg/day 
and  a  developmental  toxicity  NOEL  of 
30  mg/kg/day. 

9.  A  two-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  125 
mg/kg/day  (HDT)  and  a  developmental 
toxicity  NOEL  of  25  mg/kg/day. 

10.  A  1-year  dog  feeding  study  with 
a  NOEL  of  1.25  mg/kg/day. 

11.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  5 
mg/kg/day  wiUi  no  carcinogenic 
potential  tmder  the  conditions  of  the 
study  up  to  and  including 
approximately  125  mg/kg,  the  highest 
dose  tested. 

12.  A  2-year  mouse  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  15 
mg/kg/day  and  with  a  statistically 
significant  increase  in  combined 
adenomas  and  carcinomas  of  the  liver  in 
male  mice  at  approximately  375  mg/kg/ 
day,  the  highest  dose  tested. 

13.  Ames  test  with  and  without 
activation,  negative. 

14.  A  mouse  dominant-lethal  assay, 
negative. 

15.  Chinese  hamster  nucleus  anomaly, 
negative. 

16.  Cell  transformation  assay, 
negative. 

Ciba-Geigy  submitted  information 
which  resolved  the  previously 
outstanding  concerns  about  the  nature 
of  the  residue  in  ruminants,  an 
explanation  of  recovery  calculations, 
and  an  explanation  of  the  crop  Held  trial 
protocol.  Data  gaps  exist  concerning 
dosing  in  the  mouse  carcinogenicity 
study.  These  data  requirements  were 
required  under  reregistration,  pursuant 
to  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  7  U.S.C.  136  et 
seq. 

As  part  of  EPA's  evaluation  of 
potential  human  health  risks, 
propiconazole  has  been  the  subject  of 
Five  Peer  Reviews  and  one  Scientific 
Advisory  Panel  (SAP)  meeting. 

Propiconazole  was  originally 
evaluated  by  the  Peer  Review 
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Co  mmittee  on  January  15, 1987.  and 
ch  ssified  as  a  Group  C  (possible  human) 
ca  cinogen  with  a  recommendation 
m(  de  for  the  quantification  of  estimated 
pc  tential  human  risk  using  a  linearized 
loi  v-dose  extrapolation.  The  method 
rei  ulted  in  the  establishment  of  a  Q*  of 
7J  XlOMmg/kg/day)-'. 

'he  Peer  Review  Committee's 
de  :ision  was  presented  to  the  FIFRA 
Sc  entific  Advisory  Panel  on  March  2, 
IS  B8.  The  Panel  did  not  concur  with  the 
CO  [nmittee's  overall  assessment  of  the 
w(  ight-of-evidence  on  the 
ca  -cinogenidty  of  propiconazole.  The 
Pa  nel  recommended  placing  the 
cli  emical  in  Croup  D,  indicating  that  the 
Gi  oup  C  classification  was  based  on 
m  nimal  evidence.  The  Panel's 
d(  termination  that  EPA's  Group  C 
cl  issification  was  based  on  minimal 
e\i  idence  was  due  to  the  fact  that  the 
in:ndence  of  liver  tumors  in  male  mice 
oi  ly  occurred  when  the  mice  were 
gi  ren  an  excessive  chemical  dose. 

In  the  second,  third,  and  fotuth  Peer 
R(  views  that  followed,  the  Peer  Review 
Committee  considered 
recommendations  of  the  SAP  as  well  as 
re  }uttals  by  the  registrant.  Its 
c<  nclusion.  however,  that 
pi  opiconazole  should  be  classified  as  a 
G  oup  C  carcinogen  with  a 
qi  lantification  of  potential  human  risk 
n  mained  unchanged. 

As  part  of  a  fifth  Peer  Review.  EPA 
a  nsidered  additional  information 
p  ovided  by  the  registrant  in  support  of 
tl  e  registrant's  argument  that  the  high 
d  >se  was  excessively  toxic  in  the  mouse 
a  rcinogenidty  study.  It  further  argued 
tl  at  the  data  from  the  high  dose  (2,500 
p  )m)  should  not  be  included  in  the 
e  aluation  of  carcinogenic  potential  of 
p  opiconazole.  In  support  of  these 
ai  guments,  the  registrant  provided  two 
SI  ibchronic  oral  toxicity  studies  in  mice. 
C  ba-Geigy  also  provided  a  reread  of  the 
p  ithology  slides  from  a  mouse 

0  icogenicity  study  which  it  felt 

ii  dicated  sufficient  concurrent  liver 

tl  xicity  at  2,500  ppm  to  document  that 

tlis  dose  was  excessive.  These  findings 

V  ere  not  present  in  the  original 

p  Ithology  report.  Owing  to  the 

i  (consistency  in  Qba-Geigy's  report  and 

t  le  original  report,  the  Agency 

r  (quested  that  an  independent  (third) 

e  /aluation  of  the  pathology  slides  be 

Tl  lade  to  determine  if  the  pathology 

r  sported  could  be  confirmed.  The 

r  tsults  of  this  (third)  pathology 

e  b^aluation  were  used  in  the  fifth  Peer 

1  eview  in  place  of  data  resulting  from 
t  le  earlier  evaluations  provided  by 

( iba-Geigy. 

The  Peer  Review  Committee 
c  onsidered  the  following  facts  regarding 
t  le  toxicology  data  on  propiconazole  in 


a  weight-of-evidence  determination  of 
carcinogenic  potential: 

1.  Increased  numbers  of  adenomas 
(increased  trend  and  pairwise 
comparison)  were  fotmd  in  the  livers  of 
male  GDI  mice  given  2,500  ppm  of 
propiconazole  in  the  diet. 

2.  The  treated  animals  had  earlier 
fatalities  than  the  controls. 

3.  The  niunbers  of  carcinomas  were 
increased  (trend  only)  in  male  mice  only 
at  the  2,500  ppm  dose  level.  Tumors 
were  not  significantly  increased  at  the 
500  ppm  dose  level.  Adenomas 
observed  in  the  treated  animals  were 
larger  and  more  numerous  than  those  in 
controls:  however,  the  tumor  type 
(adenoma)  was  the  same. 

4.  No  excessive  number  of  tiunors  was 
found  in  female  mice. 

5.  In  a  rat  study  conducted  with 
acceptable  doses  of  propiconazole,  no 
excessive  numbers  of  tumors  were 
found. 

The  Peer  Review  Committee 
determined,  based  on  the  additional 
information  submitted  by  Qba-Geigy 
firom  two  90-day  subchronic  studies  in 
mice  that  the  2,500-ppm  dose  used  in 
the  2-year  chronic  study  exceeded  the 
maximum  tolerated  dose  (MTD)  based 
on  the  endpoint  of  hepatic  necrosis,  and 
the  500-ppm  dose  used  in  the  chronic 
study  was  inadequate  to  assess  the 
carcinogenicity  of  propiconazole.  Based 
on  the  Ohird  pathology  evaluation  of  the 
chronic  study,  the  Peer  Review 
Committee  disagreed  with  Ciba-Geigy's 
argument  that  the  study  showed 
excessive  toxicity  at  the  2,500  ppm- 
dose.  However,  the  Peer  Review 
Committee  concluded  that  the  90-day 
subchronic  studies  are  a  better  measure 
of  what  would  be  an  MTD. 

Based  upon  these  findings,  the  Peer 
Review  Committee  agreed  that  the 
classification  for  propiconazole  should 
remain  a  Group  C  (possible  human) 
carcinogen  and  recommended  against 
the  previously  used  Q*  (viz.  0.079)  for 
risk  assessment  purposes.  For  the 
purpose  of  risk  characterization  the  Peer 
Review  Committee  recommended  that 
the  reference  dose  (RfD)  approach 
should  be  used  for  quantification  of 
human  risk.  This  decision  was  based  on 
the  disqualification  of  the  high  dose 
(2,500  ppm),  making  the  data 
inappropriate  for  the  calculation  of  Q*. 
Because  the  middle  dose  (500  ppm)  was 
not  considered  sufficiently  bi^  enough 
for  assessing  the  carcinogenetic 
potential  of  propiconazole,  EPA  has 
requested  an  additional  mouse  study  at 
intermediate  dose  levels  in  male  mice 
only.  EPA  does  not  expect  that  these 
data  will  significantly  change  the  above 
cancer  assessment  that  propiconazole 


poses  a  negligible  cancer  risk  to 
humans. 

The  reference  dose  (RfD)  for 
propiconazole  is  0.013  mg/kg/day. 
based  on  a  no-observable^ffect  level 
(NOEL)  of  1.25  mg/kg/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
taken  from  a  1-year  feeding  study  in 
dogs  which  demonstrated  as  an  effect 
irritation  of  the  stomach  in  males. 

The  Agency  has  evaluated  dietary 
exposure  to  the  fungicide  residues  based 
on  the  proposed  tolerances  and  the 
commodities  which  have  established 
tolerances  using  data  on  anticipated 
residues  and  percent  crop  treated  data. 
The  livestock  burden  was  calculated 
using  anticipated  residues  in  feed  items 
multiplied  by  the  expected  percent 
contribution  to  the  diet.  This  dietary 
burden  was  then  compared  with 
available  data  from  feeding  studies  to 
determine  anticipated  residues  in  meat 
and  milk.  Based  on  current  registered 
uses  of  this  chemical  only  4  percent  of 
the  RfD  is  being  utilized  for  the  general 
U.S.  population.  The  tolerances  are 
expected  to  eUcit  only  a  minor  increase 
in  the  percent  utilization  of  the  Rft)  for 
the  general  U.S.  population.  The  most 
highly  exposed  sul^groups,  nursing  and 
nonnursing  infants  <  1  year,  have 
Anticipated  Residue  Contributions 
(ARCs)  bom  all  pubUshed  tolerances  of 
1.9  X  10-3  and  3.7  X  10  »  mg/kg  bwt/day. 
These  ARCs  represent  15%  and  28%  of 
the  Reference  Dose  for  these  subgroups, 
respectively. 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood, 
and  adequate  analytical  methods  (gas 
chromatography)  are  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  for  establishing  these 
tolerances  and  food  additive  regulations 
to  publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual.  Vol.  II,  the  analytical 
methodology  is  being  rnsde  available  In 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
fit)m:  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(7506C),  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  1128C,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  (7031-305-5232. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
being  sought.  For  the  reasons  described 
above,  the  Agency  is  establishing 
tolerances  for  residues  of  l-((2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-ylImethylJ-lH-l,2,4-triazole  and  its 
metabolites,  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compoimd,  in  or  on  the 
following  raw  agricultural  commodities: 


grass  forage.  0.5  ppm;  grass  hay  (straw), 
40  ppm;  grass  seed  screenings.  60  ppm; 
kidney  and  liver  of  cattle,  goats,  hogs,  * 
horses,  and  sheep,  2.0  ppm. 

Based  on  the  above  information  the 
Agency  concludes  that  the  tolerances 
will  protect  the  pubUc  health. 
Therefore,  the  tolerances  are  proposed 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objedion  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27)  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  ^  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  estabfishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (40  FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedures. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated  January  28. 1994. 

DooglM  D.  Cuipt. 

Dinctar.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  34ea  and  371. 

2.  In  §  180.434,  by  revising  paragraph 
(a),  to  read  as  follows: 

§180.434    IMI^PAOIchkxtiphwiylH- 
propy(-1>dio]iolan-2-yl]Rwihyl}-1H-1A4> 
triazoto;  toieranoM  for  rMtduea. 

(a)  Tolerances  are  established  lor 
residues  of  l-I(2-(2,4-dichloropbenyl)-4- 
propyH3^oxolan-2-yl]methyl}-lH- 
1,2,4-triazole  and  its  metabolites 
determined  as  2,4-dichlorDbenzoic  acid 
and  expressed  as  parent  compound,  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 


Apricots 

Bananas  

Bartey,  grain 
Bartey,  straw 
Cattle,  fat 


Cattle,  kidney 

Cattle,  liver 

Cattle,  meat  ....„ 

Catte.    rrtjyp   (except 

and  HvBf) 

Celery  

Goats,  fal 


Mdney 


Goats,  kidney 

Goats,  liver  

Goats,  meat 

Goats,    mbyp.  (except 

arxJ  liver)  

Grass,  forage 


kidney 


Grass,  hay  (straw)  

Grass,  seed  screenings „ 

Hogs,  fat _ „_ 

Hogs,  kklFwy 

Hogs,  liver 

Hogs  meat 

Hogs,  mbyp  (except  kxlney  and 

liver)  

Horses,  fat ; 

Horses,  kidney  _ 

Horses,  iver „ 

Horses,  meat 

Horses,   mbyp  (except  kidney 

and  liver) 

Milt  

Nectahrws 

Peaches 1 

Pecans  

P'i'W 

Pouttry,  fal  

Poultry,  kidney  _ 

Poultry,  Mver 

Pouttry.  meat 

PouNiy,  rnbyp  (eacepl 

and  Iver) 


kklney 


1.0 
0.2 
01 
15 

0.1 
2.0 
2.0 
0.1 

01 
5.0 
0.1 

ai 

2J0 
2J0 
01 

ai 

0.5 
40 
60 
01 
2.0 
2.0 

ai 

01 

ai 

2.0 
2.0 

ai 

01 
0.06 
1.0 
Mi 
0.1 
1.0 

ai 

0.2 
0.2 

ai 

OI 
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Commodity 


Parts  per 
minion 


1.0 
0.1 
3.0 
0.1 
1.5 
0.1 
2.0 
2.0 
0.1 

0.1 
0.1 
1.5 


Prunes,  fresh  ~ 

Rice,  grain  — _ 

Rye.  grain 

Rye,  straw 

Sheep,  fat  ._.....«-..»_~...~~..~.. 
oneep,  Kjoney  h.m-hh»«.m.*«..>h.. 

Sheep,  liver 

Sheep,  meat 

Sheep,   mbyp  (exdspt  kidney 

arxj  liver) . — . — 

Wheat,  grain 

Wheat  straw 

*  •  •  •  • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435, 436,  and  440 

[MB-001-N] 

R1N0938-AA58 

Medicaid  Program;  Eligibility  and 
Coverage  Requirements 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  delay  of  effective  dates 
and  compliance  dates. 

SUMMARY:  This  document  delays  by  an 
additional  6  months  the  effective  dates 
of  the  final  rule  with  comment  period 
on  Medicaid  Eligibility  and  Coverage 
Requirements  published  January  19. 
1993,  in  the  Federal  Register  (58  FR 
4908).  It  also  extends  the  compliance 
dates  for  tliis  rule  in  light  of  the  delay 
in  the  effective  dates.  This  delay  will 
give  the  administration  additional  time 
necessary  to  fully  review  the  policies  in 
these  regulations. 

DATES:  Effective  February  17,  1994,  the 
effective  and  compliance  dates  are 
delayed  as  follows: 

Effective  Dates:  The  regulations 
published  January  19, 1993.  at  58  FR 
4908,  are  effective  on  August  18. 1994, 
except  for  §§435.604,  435.606,  436.604. 
and  436.606,  which  are  effective 
October  19, 1994. 

Compliance  Dates:  We  will  not  hold 
a  State  out  of  compliance  with  the 
requirements  of  this  final  rule  published 
January  19,  1993,  at  58  FR  4908,  if  the 
State  submits  preprinted  plan 
amendments  and  required  attachments 
by  October  19, 1994,  for  all  provisions 
other  than  §§435.604,  435.606,  436.604. 
and  436.606.  States  must  comply  with 
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§§  43  5.604.  435.606.  436.604.  and 
436.606.  and  submit  preprinted  plan 
amei  dments  and  required  attachments 
for  tl  ese  sections,  by  the  latest  of:  (1) 
Janui  ry  19, 1995;  (2)  the  first  day  of  the 
next  iscalyear  following  July  19. 1994, 
if  Sta  te  legislation  is  needed  to 
appr  ipriate  funds  to  implement  the 
prov  sions  of  these  sections;  or  (3)  the 
first  lay  of  the  calendar  quarter 
folio  ving  the  end  of  the  next  session  of 
the  S  tate  legislature  that  convenes  after 
July    9,  1994,  if  the  State  needs 
authi  (rizing  legislation  to  implement  the 
prov  sions  of  Uiese  sections. 

FOR  I  URTHER  INFORMATION  CONTACT: 
Mari  los  Svolos,  (410)  966-4451. 
SUPP  .EMENTARY  INFORMATION:  On 
Janu  iry  19, 1993,  we  published  in  the 
Fedc  ral  Register  a  final  rule  with 
comi  lent  period  that  amends  the 
requ  rements  for  coverage  of  certain 
grou  >s  of  Individuals  under  Medicaid 
and  he  requirements  for  determining 
Med  caid  eligibility.  Because  the  new 
adm  nistration  wanted  to  fully  review 
the  I  olicies  in  these  regulations,  on 
Febr  lary  19, 1993,  we  published  a 
noti<  e  in  the  Federal  Register  (58  FR 
912( )  delaying  the  effective  dates  and 
com  )liance  dates  of  the  final  rule  vn\h 
com  nent  period  for  6  months.  On 
Aug  ist  23, 1993,  we  published  a  second 
noti(  e  (58  FR  44457)  delaying  these 
effec  tive  dates  and  compliance  dates  an 
addi  tional  6  months.  Because  this 
revii  w  is  not  complete,  we  are  now 
issu  ag  a  third  extension.  We  are 
exte  iding  the  effective  dates  of  the  rule 
an  a  Iditional  6  months.  We  also  have 
exte  ided  the  compliance  dates  for  all 
proA  isions  other  than  §§  435.604, 
435  >06.  436.604,  and  436.606  for  an 
add  tional  6  months.  For  §§  435.604, 
435  J06,  436.604,  and  436.606,  we  have 
exte  ided  the  compliance  dates  to  the 
latei  t  of:  (1)  January  19,  1995;  (2)  the 
first  day  of  the  next  fiscal  year  following 
July  19,  1994,  if  State  legislation  is 
nee(  ed  to  appropriate  funds  to 
imp  ement  the  provisions  of  these 
sect  ons;  or  (3)  the  first  day  of  the 
cale  idar  quarter  following  the  end  of 
the  lext  session  of  the  State  legislature 
that  convenes  after  July  19,  1994,  if  the 
Stat  i  needs  authorizing  legislation  to 
imp  ement  the  provisions  of  these 
sect  ons. 

T  lese  regulations  incorporate  into  the 
Me<  icaid  regulations  substantive 
cha  iges  made  in  the  composition  of 
elig  biUty  groups  of  individuals  and  in 
the  :riteria  used  to  determine  their 
fina  ticial  eligibility  under  Medicaid. 
The  substantive  changes  were  initially 
ma<  e  by  the  Omnibus  Budget 
Rec  mciliation  Act  of  1981  (OBRA  '81). 
Pul  ic  Law  97-35  and  the  Tax  Equity 


and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Public  I-aw  97-248.  and 
further  amended  by  the  Deficit 
Reduction  Act  of  1984  (DRA),  Public 
Law  98-369;  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 
(COBRA),  Public  Law  99-272;  the 
Omnibus  BudgetReconciliation  Act  of 
1986  (OBRA  '86),  Public  Law  99-509; 
the  Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  PubUc 
Law  100-93;  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87). 
Public  Law  100-203;  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MCCA).  Public  Law  100-360;  the 
Family  Support  Act  of  1988.  Public  Law 
100-485;  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  '89). 
Public  Law  101-239;  and  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90).  Public  Law  101-508.  In 
addition,  the  document  contains 
changes  made  as  a  result  of 
administrative  decisions  to  improve 
program  administration  and  efficiency. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistance 
Program) 

Dated:  February  15. 1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  February  16. 1994 
Donna  E.  Shalala, 

Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service. 
50  CFR  Part  17 

RiN  1018-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Myrcia  Paganii 
and  Calyptranthes  Thomasiana 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
Myrcia  paganii  (no  common  name)  and 
Calyptranthes  thomasiana  (no  common 
name)  to  be  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended.  Myrcia 
paganii,  a  small  evergreen  tree,  is 
endemic  to  Puerto  Rico  and  known  from 
only  three  locations  in  the  limestone 
hills  of  the  northwestern  part  of  the 
island.  Calyptranthes  thomasiana,  an 


evei^green  shrub  or  small  tree,  is  only 
known  boui  one  area  on  the  island  of 
Vieques  in  Puerto  Rico,  one  area  in  St. 
John,  U.S.  Virgin  Islands,  and  from 
Gorda  Peak,  Virgin  Gorda,  British  Virgin 
Islands.  Modification  and  loss  of 
habitat,  coupled  with  low  ntunbers  and 
restricted  distribution,  represent  the 
primary  threats  to  these  species.  This 
final  rule  will  provide  Myrcia  paganii 
and  Calyptranthes  thomasiana  with  the 
protection  and  recovery  provisions 
afforded  by  the  Act  for  endangered 
plants. 

EFFECTIVE  DATE:  March  21. 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Caribbean  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
491,  Boqueron.  Puerto  Rico  00622;  and 
at  the  Service's  Southeast  Regional 
Office,  Suite  1282.  75  Spring  Street  SW.. 
Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (809/851-7297)  or  Mr. 
Dave  Flemming  at  the  Atlanta  Regional 
Office  address  (404/331-3583). 

8UPPt.EMENTARY  INFORMATION: 

Background 

Myrcia  paganii  was  first  collected  by 
Paul  Sintenis  during  the  last  part  of  the 
nineteenth  century.  However,  the  type 
specimen  was  destroyed  during  World 
War  n  and  no  duplicates  are  knowrn  to 
exist.  Myrcia  paganii  was  not  collected 
again  imtil  Roy  Woodbury  rediscovered 
the  species  in  1959  in  the  Biafara- 
Arrozal  area  to  the  south  of  the  city  of 
Arecibo,  located  in  northern  Puerto 
Rico.  Six  individuals  are  known  from 
this  privately  owned  site  (Vivaldi  and 
Woodbury  1981).  The  species  has  been 
reported  more  recently  fit>m  two  other 
locations,  one  individual  at  each,  in  the 
Quebradillas  area  of  northwestern 
Puerto  Rico  (Department  of  Natural 
Resources  1992). 

Myrcia  paganii  is  an  evergreen  tree 
which  may  reach  9  meters  (30  feet)  in 
height  and  13  centimeters  (5  inches)  in 
diameter.  The  bark  is  mottled  and  flaky 
and  the  inner  bark  is  orange-brown. 
Yoimg  twigs  are  flattened  and  have 
numerous  soft  brownish  hairs.  The 
leaves  are  opposite,  simple,  entire, 
coriaceous,  aromatic  and  glandular 
punctate  below.  The  leaf  blade  is 
elliptic  to  elliptic-oblong,  villous  when 
young  but  glabrescent.  10  to  16 
centimeters  (4  to  6V4  inches)  long,  and 
4  to  9  centimeters  (1V4  to  3V4  indies) 
wide.  The  leaf  base  is  acute,  the  apex 
obtuse,  and  the  midvein  is  clearly 
impressed  above.  Petioles  are  4  to  S 


millimeters  long.  The  flowers  and  fivit 
have  not  been  described. 

Calyptmnthes  thomasiana  was 
described  in  1855  from  specimens 
collected  from  SL  Thomas,  U.S.  Virgin 
Islands.  Although  collected  from  St 
Thomas,  it  has  not  been  reported  from 
the  island  in  recent  years.  It  was 
previously  thought  to  be  endemic  to 
Puerto  Rico  and  the  U.S.  Virgin  Islands, 
but  was  recently  reported  &x)m  Virgin 
Gorda,  British  Virgin  Islands,  where  it 
occurs  within  the  National  Park  (Center 
for  Plant  Conservation  1992;  G.  Proctor, 
pers.  comm.).  It  is  currently  known  6t»m 
only  three  locations:  Monte  Pirata  on 
the  island  of  Vieques  in  Puerto  Rico; 
Bordeaux  Mountain  on  the  island  of  St. 
John,  U.S.  Virgin  Islands;  and  Gorda 
Peak  in  Virgin  Gorda.  British  Virgin 
Islands. 

Calyptranthes  thomasiana  is  an 
evergreen  shrub  or  small  tree  that  may 
reach  9  meters  (30  feet)  in  height  and  13 
centimeters  (5  inches)  in  diameter. 
Leaves  are  opposite,  obovate  to  oblong. 
2  to  4  centimeters  (V*  to  iy4  inches) 
long,  blunt  at  the  apex,  and  short 
pointed  at  the  base.  The  leaves  are 
coriaceous,  with  gland  dots,  shiny  on 
the  upper  siuface.  and  dull  on  the  lower 
surface.  Flowers  and  fruit  have  not  been 
described. 

Some  10  to  12  individuals  of 
Calyptranthes  thomasiana  are  known  to 
occiu'  on  Vieques  near  the  summit  of 
Monte  Pirata.  This  site  is  located  on 
U.S.  Navy  property  and  is  in  close 
proximity  to  naval  commimications 
facilities.  It  is  not  known  if  any 
individuals  were  eliminated  during  the 
construction  of  these  facilities 
(Department  of  Natural  Resources  1992). 
Currently  in  effect  is  a  1983 
Memorandum  of  Understanding  that 
designates  this  area  as  an  ecological 
conservation  zone  for  the  protection  of 
C.  thomasiana  and  other  species  of 
concern.  This  area  was  severely  affected 
by  Hurricane  Hugo  in  1989.  On  St.  John 
as  many  as  100  mature  individuals  are 
known  from  a  small  area  on  Bordeaux 
Mountain,  which  is  within  the  Virgin 
Islands  National  Park,  National  Paric 
Service.  U.S.  Department  of  the  Interior 
(G.  Ray,  pers.  comm.,  Woodbury  and 
Weaver  1987).  On  Virgin  Gorda  C. 
thomasiana  is  found  within  a  National 
Park  owned  by  the  British  Virgin  Islands 
government,  but  the  species  Is  rare  and 
localized  and  may  be  impacted  by  park 
management  practices  (Center  for  Plant 
Conservation  1992;  G.  Proctor,  pers, 
comm.). 

Myrcia  paganii  and  Calyptranthes 
thomasiana  were  recommended  for 
Federal  listing  by  the  Smithsonian 
Institution  (Ayensu  and  DeFilipps 
1978).  The  species  were  included 


among  the  plants  being  considered  as 
endangered  or  threatened  by  the 
Service,  as  published  in  the  Federal 
Register  notice  of  review  dated 
December  15. 1980  (45  FR  82480).  the 
November  28. 1983  update  (48  FR 
53680).  the  revised  notice  of  September 
27. 1985  (50  FR  39526).  and  the 
February  21. 1990  (55  FR  6184)  notice 
of  review.  Both  species  were  designated 
as  category  1  species  (species  for  which 
the  Service  has  substantial  information 
supporting  the  appropriateness  of 
proposing  to  Ust  them  as  endangered  or 
threatened)  in  the  notice  of  review 
published  on  Febniary  21, 1990. 

In  a  notice  published  in  the  Federal 
Register  on  February  15. 1983  (48  FR 
6752).  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  Beginning  in  October  1983.  and  in 
each  October  thereafter,  the  Service 
found  that  listing  Myrcia  paganii  and 
Calyptranthes  thomasiana  was 
warranted  but  precluded  by  other 
pending  listing  actions  of  a  higher 
priority,  and  that  additional  data  on 
vulnerability  and  threats  were  still  being 
gathered.  A  proposed  rule  to  list  Myrcia 
paganii  and  Calyptranthes  thomasiana, 
published  on  January  5, 1993  (58  FR 
339),  constituted  the  final  1-year  finding 
in  accordance  with  section  4(b)(3)(B)(ii) 
of  the  Act 

Summary  of  Comments  and 
Recommendations 

In  the  January  5, 1993,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico.  Federal  agencies,  scientific 
organizations  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  published 
in  the  San  Juan  Star  on  January  25, 
1993.  Five  letters  of  comment  were 
received,  none  of  which  opposed  the 
listing.  Some  additional  information 
supplied  by  the  Department  of  the  Navy. 
U.S.  Naval  Station.  Rooseveh  Roads,  has 
been  incorporated  into  this  final  rule.  A 
public  hearing  was  neither  requested 
nor  held. 

Summary  of  Factors  ASiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Myrcia  paganii  and  Calyptranthes 
thomasiana  should  be  classified  as 


at  sactiOD  4M(ll  tif  Ite  bdaiigBred 
SpKte  Act  (le  U^JC  tSSl  el  se?)  and 
ragulatiooa  (seCFX  part  «24) 
j[»ioBiulyitpd  to  imiilnnaiit  tfaa  listing 
provisioos  of  tba  Act  whv  felkwed.  A 
spades  nay  be  datarmined  tp  be 
endangered  or  titaeetened  due  to  one  or 
more  of  tlw  five  Csctors  described  in 
secUoo  4(a^l).  These  bctois  and  tiieir 
amilicatiao  to  ttyrcia  pagKtii  Kmg  & 
Uiban  and  Ccdyptrantiies  Aomaskma 

A  Th«A«aaatcr73Maalene(f 
Destruction,  tAi^fioatiah.  or 
Cuttaibmmt  of  Bs  Habitat  or  Range 

Two  popvfattisos  of  Afyrdo  pe^gonii 
are  found  on  privately  owned  land 
cunendy  siA^BCt  to  intnoB  pressure  for 
e^cu^arel.  raral  aaadtourist 
devekaraaedt.  Adjacent  land  is  being, 
cleared  fiw  snzing  by  cattia  and  goats. 
One  in<Bviffiia)  has  beenfe^wited  fa>m 
the  Cui^atacaOMmnaawasldi  Foiest, 
where  tt  may  be  aSected  by  forest 
managemam  pnctioas.  AMiough  on 
\'MtfMs'biabACafyBtrantite$ 
thooKurfoiw  is  found  on  U.S;  24avy 
property,  naai  the  summit  of  Monte 
Piiirta.tlris  area  1ms  been  soveroly 
modOad  lor  die^onstractioB  of  Navy 
fiacibtles.  13>e  area  is  preaen^ 
deagnatad  by  the  Navy  as  an  accdogical 
coniBiyatkin  zone.  wiOi  C  thomagiana 
b^ng  cme  trf  the  q>ecies  of  concern. 
However,  should  the  need  arise  to 
expand  the  exialinR  fKilitiee.  C. 
t/iomasJono  could  be  inpadad  «uiless 
appvopriata  aaaasores  are  taken  4o 
protect  the  species.  iGoown  incHviduals 
on  St  John  are  louad  within  the 
Naticiaal  Paris;  nevertheless,  these  may 
be  aSscted  by  oack  managHnent 
pmctioes  and  tne  presence  of  fsral  pigs 
and  donkeys. 

B.  OvtntSizatiun  for  Conunercttu, 
Aecrratfomf ,  SdctlUfk,  or  Souctrtjonof 
Purposes 

Taking  fw  these  purposes  has  ncrt 
be^  a  ^hr^"*"****^  factor  in  the  decline 
of  these  sfjedes. 

C.  Diseose  or  Pieat^jon 

Disease  and  predation  have  not  been 
documented  as  fecton  in  the  dedine«f 
these  species. 

D.  The  btodequaey  of  Existing 
Begulatory  hdecftanisms 

The  Commonwealth  <rf  Puerto  Rico  as 
well  as  the  U.S.  Virgin  Islands  have 
adopted  regulations  that  recognize  and 
provide  protection  fat  certain 
CommonwecAlh  ot  Tenitorial  listed 
species.  However,  ahfaou^ 
Caiyptranthes  tfiomasiano  istm  ^  U.S. 
Virgin  Island  list,  ityrda  poffuiii  and  C. 


Con  monwealth.ll8t 


inotyetoBChe 

■  renwai  iiwiiig 
proi  ides  iuuneolate  piiAeiliBB  aiM 
enh  incBS  their  pratectioQ  and 
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pos)  Mlities  fu' funding  needed 
lese  irda. 

£.  C  liier  Notura/ or  Moninocfe  Factors 
Afficting  Its  Continued  Sxislenoe 

O  M«f  the  most  important  fadms 
affo  iting  the  continued  survive  cf  these 
spe(  ies  is  their  Hmited  <fistributia«L 
Bee  nae  so  few  individ«nls  ate  known 
too  3cur  in  a  Mmited  area,  Vw  liskof 
extl  Ktion  is  uati'emeiy  hi^.  Hunicana 
Hu(  BinMSSfhamaticidlyafiiBCtedte 
Moi  iteFixata  area  of  Vieques,  fellittg 
laig )  trees  and  creating  numerous 

can  »py  pps. 

T  leSeivloe  has  carefully  assessed  ^e 
bes  scientific  and  commercial 
inf(  nnation  available  regarding  vb0  past, 
pre  ent.  end  future  Quarts  faaed'by 
the)  e  mecies  in  detennining  to  coMBB 
thi<  rute  final^Baaed  on  tMaaivafaation, 
the  Mnetred  adim  is  to  list  Mjuvm 
pen  mH  and  OaifypttwithBS  thomasiona 
as  i  ndangBted.  M.  ptncuw  and  C 
tho  nas/arra  faaaach  known  tram  only 
thr(  e  locations.  Deforestation  for  rural, 
agr  n}knral.Tesidential  andtouiiat 
OBft  siopment  are  imminept  threats  to 
the  survival  of  the  species.  Therefore, 
enc  angered  ratherthan  thieatenad 
stal  us  seems  an  accurate  assessment  of 
the  species' condition.  Tha  ceasons  br 
not  pn^HJsing  critical  h^tat  for  diese 
spe  308  are  discussed  below. 

Cri  ical  Hriiitat 

S  Bction  4(8X3)  of  the  Act,  as 
am  )nded.  lecjulies  that,  to  the  maximum 
ext  nt  prudent  end  detenrtinigwa,  me 
Se(  retary  propose  critical  haUtat  at  'die 
tin  9  the  4>^^  ^  pi^>po"Bd  to  be 
em  angned  or  threatened.  The  Service's 
reg  ilations  (SOCFR  424.12(aXl))  state 
tha  des^nation  of  critical  habitat  is  not 
pn  dent  when  one  or  boA  of  the 
fol  owing  sltu^ons  exist:  (i)  The 
sp<  des£  threatened  by  taking  or  other 
hui  nan  activity,  and  idmitification  of 
cripcal  haUtat  can  be  expected  to 
increase  tiie  degree  of  sudi  tiireat  to  die 
sp^es.  or  (ii)  Such  des^nation  of 
aipcal  hdiitat  would  not  be  b^ieficial 
to  me  ^>ecies.  Both  situations  apply  to 
C.  homastanaBDdMLpaganii. 

<  riticalhobftat  would  not  be 
bei  lefidd  in  terms  of  adding  additional 
pri  tection  for  the  species  under  section 
7  oTthe  Act  Regulations  pronralgated  - 
foi^the  implementation  of  section  7 
pr(ivide  for  both  a  "jeopardy"  standard 
ani   a  "destruction  or  adverse 
m(  difioBtion*'  of  critical  hd)itat 
sta  [idard.  Because  of  the  hi^bly  limited 
dii  tribotton  of  these  species  and  iheir 
pn  carioiis  status,  any  Federal  action 


that  would  destroy  or  baveany 
sigiaiioani  aiiwne  vneci  onxneir 
habMat  would 'tteatjrtaaun  In  a-^aopatdy 
bi<dofical«pfaiian  nnder  aectipn  7. 
Under  these  conditions,  no  addltienal 
benefits  would  aocme  from  oesignation 
of  critical  hdbitat  diat  would  mM  be 
available  throudi  listing  alene. 

The  Service  abo  teds  that 
desipation  of  critical  biMtat  is  not 
pnadnot  for  Ihaea  ^ecies  doe  to  the 
potential  far  taking.  The  number  of 
individnab  of  CthonMskmo  and  M 
pagonii  is  so  small  that  vandalism  and 
collection  could  aeiiovsly  afbct  tha 
survival  of  these  spedes.  Pid>lication<tf 
critical  haibitat  descriptions  and  maps  in 
the  Fedard  tegjatar  «vould  increase  the 
likeyhood  of  vath  activities.  Tlie 
Service  believes  Aat  Federal 
involvement  in  tbi  areas  wh«re  these 
plants  occur  can  be  idendfied  without 
thedestenatJCTi  of  critical  habitat.  AD 
involved  paities  uid  landowners  have 
been  notified  of  the  location  and 
iuiportancBof  piutectiug  otaaa  species 
naoKau  rTCRecuonefitneeeapecies 
hdiilat  win  ^soboaddrassed  throo^ 
thefcoavBiy  precass  and  by  utUizing  tha 
jeoperdy  staikderd  under  the  section  7 
consultation  j 


Available  Conaervation  Measufes 

Conservatioa  meaauies  {vovidedto . 
species  listed  as  endangered  or 
threatanwid  nnder  tha  KndangBred 
^edas  Act  include  recognition. 
recDveiy  actions,  requirements  for 
Fednal  {wotectian.  and  prohibitions 
against  certain  practicae.  ReoogniticHi 
throu^  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
Commonweelth.  TerritMial  and  private 
agencies,  groups  and  individuals.  The 
Endangered  Species  Act  provides  for 
posnhle  land  acquisition  and 
coopwation  with  the  Coaunonwealth  or 
TerrittMy,  and  reouires  that  recovery 
actions  be  carried  out  for  all  listed 
spedes.  Sudi  actions  are  inidated  hy 
the  Service  following  listing.  The 
protection  required  of  Fedcwal  agMides 
and  die  prohibiticns  against  certain 
activities  invcdving  li^^  plante  are 
discittsed.  inpartbriow. 

Sectira  7w  of  die  Act.  as  amended, 
required  Fednal  agencies  to  evduate 
their  actions  with  reqiect  to  any  species 
that  is  proposed  or  Hsted  as  endangered 
or  threatened  and  Mrith  respect  to  its 
criticd  halritat.  tf  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  Bt-50  CFR  part 
402.  Section  7(aX2)  requires  Fedmal 
agmdes  to  ensure  diat  activities  they 
authoriza.  ftmd.  or  cany  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  sudi  a  spedes  or  to  destroy 


\ 


or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
spedes  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  fonnal  consultation  with  the 
Service.  No  critical  habitat  is  being 
proposed  for  these  two  species,  as 
discussed  above.  Federal  involvement  is 
anticipated  for  the  population  of 
Calyptranthes  thomasiana  located  on 
Monte  Pirataf  in  Vieques.  U.S.  Navy 
property,  and  for  the  population  located 
in  the  Virgin  Islands  National  Park  in  St. 
John. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  endangered  plants,  the 
1988  amendments  (Pub.  L.  100-478)  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
(Commonwealth/Territory)  law  or 
regulation,  including  criminal  trespass 
law.  Certain  exceptions  can  apply  to 
agents  of  the  Service  and 
Commonwealth  or  Territorial 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 


to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  ceYtain  circumstances.  It  is 
anticipated  that  few  trade  permits  for 
these  two  species  will  ever  be  sought  or 
issued,  since  the  species  are  not  known 
to  be  in  cultivation  and  are  uncommon 
in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 
room  420C,  Arlington,  Vii^inia  22203 
(703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildhfe  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
.  below: 

PART  17— {AMENOEPI 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise 
noted. 

2.  Section  17.12(h)  is  amended  by 
adding  a  new  family,  "Myrtaceae — 
Myrtle  family."  in  alphabetical  order  to 
the  list  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§17.12    Endangered  and  ttireatened  plants. 

•        •        •        •        • 

(h)*  *  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status       When  listed 


Critical  tiabi- 
tal 


Special 

rules 


Myrtaceae— f4yrUe  family: 
Calyptrantties 
ttx>niasiana. 
Myrcia  paganii 


None u.SA.  (PR.VI).  British  VI 

None  u.SA  (PR) 


E 
E 


529 
529 


NA 
NA 


NA 
NA 


•M2 
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SuMMisar,  VMottiua 
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grow  idfiA  flahaty  in  A^-SSAlnuilusiTa 
aoopi  wnic  aopefatnat>apao»ytiia 
Sacn  tBiy  vf  CoDunatca  acoocon^  to  iba 

Fi^M  ly  MailBfBinaHl  rUA  SDT  oM 

Gfoa  idfiibfiahary«ri]i»B$AHHna 
(Fi^  prepaiedby  th»i<iorthPadfic 


fidiary  for  Atka  oiadcar^  in  ihaEaalarn 
Aleutian  District  of  tha  Baring  Sea  and  . 
Aleutian  blends  ^SAQ  aaanafteitwia< 
ana.  This  action  la  aeeaatiy-to  proveot 
.  exceeAn^  the  talaLauoipraMa  catcst 
(TAQ  of  Atka  maclaia]  te<itia  area. 


authority  of  the  Magnuson  Fishery 
Com  wiraUen  and  ManageaMBft  Act.  - 
Pidi  Qglty  U&  vBsaals  isgpvoraad  %y 
ngu  itioiM  lwplemantiwgAeFKg<tSfr 
Cnt^artB<20eiid«79. 

i$«7S.2e(aM7)Ua; 
Ifaa  Jltt  a  Marl  wifil  Titf:  fcr^ie  Seatem 

tastabUifaadhyte 
final  IttM  inMal  apedfioationa  of 

groui  tdfiah  fv  Iftw  8SAI  (filed  by  Iba 

"  ------       --  ^ 

19MlaB  tl.4M  aMtripteosOafO- 
TI  iOii«olar4^tiieAlaskafteipcai 
NItff  5|KegioaalDli««lor]Lfaas  v 
detei  mined,  in  accordance  wHb 
S67I  .2OM(a)klk«4haAdBaflEiodc0ni^^ 


'tr.,' 


TACtnthabatani  ASentian  OiMiict 
aooB  win  ve  feaQMa.  Tiier0niie.  vie 
RegicMial  IMfaLtH  Issastrfdlsliad  a 
diracted-UfaiBB  tSlowsnoa  tff  11 JDM  ut 
after  detBrmteh^  tte  400  nit  wffl  he 
taken  as  InGldeiilalcatdt  in  directed 
fishing  fareiher  ^edes  te  the  Eastern 
ASeutian  DiiAiiCL  Oonsequeudy.  fOtfi'S 
is  prohihitinK  diieiJted^i  riling  jot  Alte^ 
mactorette-Hia&tftam  AHaeftien 
District.  efiBcdnafram  12  noon  Ai.V. 
Fetsruaiy  IS.  tSMLtmtil  12  midni^t. 
AXL.  December  31. 19M.    . 

Directed  fishing  ataodards  lor 
q>plicable  gaec^rpas  mqr  be  fouadin 
thenftdations  at  §<7SJK^ 
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ISus^ction  tataken  under  $fi7S.20. 


Fisherm.  itaporting  and 
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Aadwri^r:  M  ILSiC  a«01  etseq. 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partictpate  in  the 
niie  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMIMSSiON 

lOCFRPartTI 
[Docket  No.  PRM-71-11] 

U.S.  Department  of  Energy,  Receipt  of 
a  Petition  for  Rulemaking 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking;  Notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  U.S. 
Department  of  Energy  (DOE).  The 
petition  has  been  docketed  by  the 
Commission  and  has  been  assigned 
Docket  No.  PRM-71-li.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  governing  packaging  and 
transportation  of  radioactive  materials 
to  specifically  exempt  canisters 
contaming  vitrified  high-level  waste 
from  the  double  containment 
requirement  specified  in  NRC's 
regulations.  The  petitioner  believes  such 
an  amendment  would  permit  more  cost- 
effective  high-level  radioactive  waste 
management  by  DOE  in  the  geologic 
repository  and  would  not  adversely 
afiecl  the  safety  of  the  transportation 
package. 

DATES:  Submit  comments  by  May  4. 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write:  Rules 
Review  Section,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 


Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-492-7758  or  Toll  Free: 
800-368-5642. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
(NRC)  received  a  petition  for  rulemaking 
dated  November  30, 1993,  submitted  by 
the  U.S.  Department  of  Energy  (DOE). 
The  petition  was  docketed  as  PRM-71- 
11  on  December  6, 1993.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  specified  in  10  CFR  part  71 
that  govern  packaging  and  transport  of 
radioactive  materials.  Specifically,  the 
petitioner  is  seeking  a  specific 
exemption  for  canisters  containing 
vitrified  high-level  waste  (HLW)  from 
the  requirements  currently  contained  in 
10  CFR  71.63(b)  regarding  special 
requirements  for  plutonium  shipments. 
The  petitioner  notes  that  current  NRC 
special  requirements  for  plutonium 
shipments  (10  CFR  71.63)  specify  that 
all  shipments  of  plutonium  with  an 
activity  greater  than  20  curies  per 
package  must  meet  the  double 
containment  requirement  in  10  CFR 
71.63(b). 

Under  the  Nuclear  Waste  Policy  Act 
of  1982  (NWPA).  as  amended,  DOE  is 
responsible  for  developing  a  geologic 
repository  for  the  disposal  of  higb-level 
radioactive  waste  and  spent  fuel. 
Shipments  of  HLW  must  be  approved 
for  shipment  through  DOE's  Civilian 
Radioactive  Waste  Management  System 
(CRWMS)  for  transport  to  and  disposal 
in  the  geologic  repository.  Also,  under 
the  NWPA,  all  packages  used  to 
transport  spent  fuel  and  HLW  must  be 
certified  by  NRC.  On  June  17, 1974  (39 
FR  20960),  the  NRC  pubUshed  a  final 
rule  requiring  that  shipments  of 
plutonium  with  activity  greater  than  20 
curies  per  package  meet  the  double 
containment  requirement  of  10  CFR 
71.63(b). 

The  petitioner  admits  that  10  CFR 
71.63(b)  applies  to  the  shipments  of 
vitrified  HLW.  However,  the  petitioner 
also  claims  that  these  shipments  should 
be  exempt  from  the  double  containment 
requirement  because  this  material  is 
analogous  to  spent  fuel.  As  the 


petitioner  notes,  the  preamble  to  the 
final  rule  states  that  spent  fiiel  is  exempt 
from  the  double  containment 
requirement  specified  in  10  CFR 
71.63(b)  because  these  solid  forms  of 
plutonium  were  determined  to  be 
"essentially  nonrespirable."  The 
petitioner  also  indicates  that  the 
evaluation  of  the  respirability  potential 
of  canisters  filled  with  vitrified  HLW  is 
based  mainly  on  the  results  of  impact 
tests. 

In  support  of  the  petition  for 
rulemaking,  the  petitioner  has  included 
a  docimient  entitled  "Technical 
Justification  to  Support  the  I»RM  by  the 
DOE  to  Exempt  HLW  Canisters  from  10 
CFR  71.63(b)"  (technical  justification). 
The  petitioner  claims  that  the  tests 
described  in  the  technical  justification 
demonstrate  that  the  canisters 
containing  vitrified  HLW  compare 
favorably  with  the  physical  integrity  of 
the  metal  cladding  surrounding  the 
spent  fuel  pellets  in  reactor  assemblies. 
The  petitioner  believes  that  because 
canisters  containing  vitrified  HLW  are 
analogous  to  spent  fuel,  these  canisters 
should  be  exempt  from  the  double 
containment  requirement  specified  in 
10  CFR  71.63(b). 

The  NRC  is  soliciting  public  comment 
on  the  petition  submitted  by  DOE  that 
requests  the  changes  to  the  regulations 
in  10  CFR  part  71  as  discussed  below. 

The  Petitioner 

Pursuant  to  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended  (NWPA).  the 
petitioner  is  the  Federal  agency 
responsible  for  developing  and 
administering  a  geologic  repository  for 
the  deep  disposal  of  high-level 
radioactive  waste  and  spent  fuel.  TTie 
petitioner  proposes  to  ship  the  HLW 
from  each  of  its  three  storage  locations 
at  Aiken,  South  CaroUna;  Hanford, 
Washington;  and  West  Valley,  New 
York,  directly  to  the  geologic  repository 
in  casks  certified  by  the  NRC.  The  HLW 
currently  exists  mostly  in  the  form  of 
liquid  and  sludge  resulting  from  the 
reprocessing  of  defense  reactor  fuels. 
The  petitioner  proposes  to  solidify 
(vitrify-)  this  material  into  a  borosilicate 
glass  form  in  which  the  HLW  is 
dispersed  and  immobilized  and  place  it 
into  stainless  steel  canisters  for  storage 
and  transport  to  the  geologic  repository. 
The  petitioner  indicates  that  it  is 
submitting  this  petition  for  rulemaking 
to  amend  10  CFR  part  71  so  that  it  can 
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manage  the  transportation  and  disposal 
of  hi^-level  waste  in  a  cost-effective 
and  efficient  manner  without  adversely 
affecting  the  safety  of  the  transportation 
package. 

Discussion  of  the  Petition 

The  petitioner  has  submitted  this 
petition  for  rulemaking  because  it 
believes  it  will  be  adversely  a^ected  by 
the  current  regulations  that  require 
plutonium  shipments  with  activity 
greater  than  20  curies  per  package  to  be 
shipped  in  a  double  containment 
format.  The  petitioner's  primary 
concern  is  that  the  double  containment 
requirement  specified  in  10  CFR 
71.63(b)  will  prevent  it  from  effectively 
performing  its  responsibility  under  the 
NWPA  to  administer  the  transportation 
of  canisters  containing  vitrified  high- 
level  radioactive  waste  for  disposal  in 
the  geologic  repository  in  an  efficient 
and  cost-effective  manner. 

The  petitioner  states  that  although  the 
current  regulations  are  appropriate  in 
exempting  reactor  fuel  elements  from 
the  double  containment  requirement 
specified  Tn  10  CFR  71.63(b).  canisters 
containing  vitrified  HLW  should  also  be 
exempted.  The  petitioner  states  that 
spent  fuel  was  exempted  from  the 
double  containment  requirement  in  10 
CFR  71.63(b)  because  the  fuel  pellet 
itself  and  the  surrounding  metal 
cladding  were  found  to  provide 
adequate  protection  against  the  possible 
dispersion  of  plutonium  particles  both 
under  normal  transport  conditions  and 
during  hypothetical  accident 
conditions.  The  petitioner  believes  that 
the  tests  described  in  the  technical 
justification  provide  sufficient  technical 
information  to  indicate  that  the 
borosillcate  glass  mixture  and  the 
storage  canisters  are  analogous  to  spent 
fuel  that  is  exempt  from  the  double 
containment  requirement. 

In  the  technical  justification,  the 
petitioner  describes  the  physical 
characteristics  of  the  austenitic  stainless 
steel  canisters  that  will  house  the 
vitrified  HLW  and  indicates  that  the 
packages  will  pass  a  7-meter  drop  test 
onto  a  flat,  essentially  unyielding 
surface  without  a  release  of  its  contents 
The  petitioner  emphasized  that  this  test 
should  not  be  confused  with  the 
hypothetical  accident  tests  specified  in 
10  CFR  71.73,  "Hypothetical  Accident 
Conditions."  The  petitioner  also 
clarifies  that  the  S-meter  drop  test 
required  in  10  CFR  71.73(c)(1)  appUes  to 
the  entire  package,  including  the  cask 
which  must  be  certified  by  the  NRC 
used  to  transport  the  canisters 
containing  the  vitrified  HLW. 

The  petitioner  provides  a  detailed 
comparison  in  the  technical  justification 
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bel  Mreen  the  steel  canister  that  will 
ho  ise  vitrified  HLW  and  the  reactor  fuel 
ele  ments  that  are  exempt  from  the 
do  ible  containment  requirement  in  10 
CF  I  71.63(b).  The  petitioner  notes  that 
th(  plutonium  contained  in  reactor  fuel 
ele  [nents  is  encased  in  solid  ceramic 
fu(  1  pellets  surrounded  by  a  sealed, 
stu  rdy  metal  cladding  that  inhibits 
di!  }ersion  of  radioactive  particles.  The 
pe  itioner  believes  the  impact  tests 
pe  formed  during  the  past  20  years  on 
canisters  containing  simulated  HLW 
gla  >s  forms  indicate  that  these  canisters 
qu  ilify  for  exemption  from  the  double 
CO  itairunent  requirement. 

[elium  leak  tests  and  dye  penetrant 
les  s  performed  after  the  impact  testing 
ha  'e  demonstrated  that  the  vitrified 
HL  W  canisters  can  withstand  a  9-meter 
dr(  p  test.  The  petitioner  acknowledges 
th(  t  reactor  fuel  elements  were 
ex(  mpted  from  the  double  containment 
re<  uirement  in  10  CFR  71.63(b)  because 
th(  y  are  considered  to  be  "essentially 
no  irespirable."  The  petitioner  believes 
thj  t  because  the  canisters  have  not  been 
ex  >osed  to  the  high  levels  of  radiation 
pr  sent  in  a  commercial  reactor,  these 
pa  :kages  will  not  be  subject  to 
m(  lecular-level  changes  in  material 
pr(  parties,  such  as  increased 
en  arittlement,  unlike  spent  reactor  fuel 
cla  dding.  The  petitioner  concludes  that 
th(  numerous  impact  and  follovoip  tests 
on  simulated  vitrified  HLW  canisters 
in(  icate  that  the  canisters  provide,  at 
mi  limum,  protection  comparable  to  that 
pr  aided  by  sprent  fuel  cladding. 

n  the  technical  justification,  the 
pe  itioner  also  compares  the  physical 
an  i  chemical  characteristics  of  the 
vii  rifled  HLW  glass  mixture  to  spent 
fu(  I  pellets.  The  petitioner  notes  that 
pn  (duction  of  potentially  respirable 
pa  tides  from  the  glass  mixture  could 
re!  ult  from  cooldown  processes  after 
be  ng  poured  into  the  HLW  canister, 
no  inal  handling  and  transport 
coiiditions.  and  hypothetical  accident 
CO  iditions.  Because  impact  studies  of 
sir  lulated  waste  glass  from  the  DOE 
Sa  .annah  River  site  have  shown 
CO!  n  parable  levels  of  fracture  resistance 
an  1  similar  fractions  of  respirable 
pa  tides  when  compared  to 
UTi  rradiated  uranium  fuel  pellets  and 
ot  er  potential  waste  form  materials,  the 
pe  itioner  believes  that  the  fracture 
re!  istance  of  simulated  HLW  glass  is 
CO  nparable  to  that  of  uranium  fuel 
pe  lets.  The  petitioner  asserts  that  leak 
te<  ts  performed  for  both  normal 
trs  nsport  and  hypothetical  accident 
sciinarios  indicate  that  the  quantity  of 
rei  pirable  material  produced  is  minute 
an  1  fully  supports  the  conclusion  that 
thi  I  vitrified  HLW  canister  waste  form  is 
"e  isentially  nonrespirable"  and. 


therefore,  analogous  to  reactor  fuel 
elements. 

The  petitioner  also  notes  that 
evaluations  show  that  the  total 
concentration  of  plutonium  in  an 
individual  fuel  assembly  is  more  than 
100  times  greater  than  that  in  an  HLW 
canister  from  the  Savannah  River  site. 
The  petitioner  indicates  that  the 
maximum  quantity  of  plutonium 
projected  for  the  Hanford  and  West 
Valley  HLW  canisters  is  much  less  than 
that  of  the  Savannah  River  HLW 
canisters.  The  petitioner  also  notes  that 
canisters  containing  vitrified  HLW  will 
be  enclosed  within  a  shipping  cask  that 
has  been  certified  by  NRC  during  actual 
transport  conditions.  The  petitioner 
concludes  that  this  arrangement  will 
further  reduce  the  potential  for  canister 
damage  and  for  a  release  of  respirable 
particles  of  radionuclides. 

The  petitioner  asserts  that  proposed 
disposal  criteria  would  result  in  a  cost- 
effective  option  that  would  not 
adversely  aff^ect  public  health, 
environmental  quality,  the  safety  of  the 
transportation  package,  or  the  safety  of 
workers  who  handle  the  transportation 
package.  The  petitioner  also  asserts  that 
the  current  regulatory  limits  on 
radioactivity  in  the  transportation 
package  are  intended  to  protect  not  only 
individuals  who  transport  and  handle 
the  waste  but  also  the  general  public  if 
a  transportation  accident  en  route  to  the 
geologic  repository  site  results  in  a 
release  of  radioactive  material. 

Adverse  Effects  on  the  Petitioner 

The  petitioner  believes  that  it  will  be 
adversely  affected  if  the  double 
containment  requirement  in  10  CFR 
71.63(b)  is  applied  to  canisters 
containing  vitrified  HLW.  The  petitioner 
notes  that  the  only  alternative  would  be 
to  design  and  construct  a  double 
containment  transportation  cask.  The 
petitioner  believes  that  a  double 
containment  requirement  would  add 
additional  handling  steps  to  the  loading 
and  imloading  of  the  HLW  canister, 
resulting  in  an  increase  of  time  and 
expense  in  HLW  shipments.  The 
additional  handling  process  would 
increase  the  radiation  dose  ref;eived  by 
workers  and  create  additional 
contaminated  metal  hardware,  resulting 
in  increased  disposal  efi'ort  and 
expense.  The  petitioner  also  asserts  that 
a  double  containment  requirement  for 
this  HLW  form  would  require  additional 
shipments  because  of  a  potential 
decrease  in  payload  capacity  of  the  cask. 
Additional  shipments  would  create  a 
corresponding  increase  in  risk  to 
affected  populations  along  the 
transportation  route  to  the  geologic 
repository.  The  petitioner  believes  that 


the  double  containment  requirement 
would  impose  an  unnecessary  and 
unduly  burdensome  rule  that  cannot  be 
justified  in  terras  of  any  incremental 
benefits  to  public  health  and  safety. 

The  Petitioner's  Proposed  Amendment 

The  petitioner  requests  that  10  CFR 
part  71  be  amended  to  overcome  the 
problems  the  petitioner  has  itemized 
and  recommends  the  following  revision 
to  the  regulations: 

The  petitioner  proposes  that  §  71.63 
be  amended  by  revising  paragraph  (b)  to 
redesignate  paragraph  (b)(3)  as 
paragraph  (b)(4)  and  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

§71.63    Special  requirements  for 
Plutonium  shipments. 

•        •        •        •        • 

(b)  Plutonium  in  excess  of  20  curies 
per  package  must  be  packaged  in  a 
separate  inner  container  placed  within 
outer  packaging  that  meets  the 
requirements  of  Subparts  E  and  F  for 
packaging  of  material  in  normal  form.  If 
the  entire  package  is  subjected  to  the 
tests  spedfied  in  §  71.71  (Normal 
Conditions  of  Transport),  the  separate 
inner  container  must  not  release 
plutonivun,  as  demonstrated  to  a 
sensitivity  of  10-*  Aj  per  hour.  If  the 
entire  package  is  subjected  to  the  tests 
spedfied  in  §  71.73  (Hypothetical 
Acddent  Conditions),  the  separate  inner 
container  must  restrict  the  loss  of 
plutonium  to  not  more  than  A2  in  one 
week.  Solid  plutonium  in  the  following 
forms  is  exempt  from  the  requirements 
of  this  paragraph: 

(1)  Reactor  fuel  elements; 

(2)  Metal  or  metal  alloy; 

(3)  Canisters  containing  vitrified  high- 
level  waste;  and 

(4)  Other  plutonium-bearing  solids 
that  the  Commission  determines  should 
be  exempt  from  the  requirements  of  this 
section. 

The  Petitioner's  Conclusion 

The  petitioner  has  concluded  that  the 
double  contaiiunent  requirement 
spedfied  in  10  CFR  71.63(b)  should  not 
be  applied  to  shipments  of  canisters 
containing  vitrified  HLW  because  this 
waste  form  is  analogous  to  spent  reactor 
fuel  elements,  whidh  are  exempt.  The 
petitioner  believes  that  impact  and  leak 
tests  on  the  canisters,  chemical  analyses 
of  spent  fuel  and  simulated  HLW 
borosillcate  glass  mixtures,  and  other 
studies  of  the  levels  of  radioactivity 
present  in  the  proposed  transportation 
packages  demonstrate  that  canisters 
containing  vitrified  HLW  are  analogous 
to  spent  reactor  fiiel  elements  and. 
therefore,  should  be  exempt  from  the 
double  containment  requirement  in  10 


CFR  71.63(b).  The  petitioner  has 
proposed  an  amendment  to  the  ciirrent 
regulations  in  10  CFR  part  71  that  it 
beUeves  will  permit  more  cost-effective 
disposal  of  high-level  waste  without 
adversely  affecting  the  safety  of  the 
transportation  package,  the  workers  who 
handle  the  package,  affected 
populations  along  the  transportation 
corridor,  or  the  environment. 

Dated  at  Rockville,  Maryland,  this  14tb  day 
of  February,  1994. 

For  the  Nudear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Pocket  No.  93-NM-217-AQI 

Ainworthiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemalcine 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  ATP 
airplanes.  This  proposal  would  require 
inspections  of  the  DC  connections  and 
cooling  fans  in  certain  transformer 
rectifier  units  (TRU)  to  detect  damage  or 
overheating  and  to  ensure  correct 
operation,  and  repair  or  replacement,  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  the  loss  of  all  DC  electrical 
power,  except  for  the  battery  emergency 
bus,  due  to  failure  of  the  TRU's,  which, 
occurred  dtu-ing  flight.  The  actions 
spedfied  by  the  proposed  AD  are 
intended  to  prevent  loss  of  essential 
electrical  power  required  to  continue 
safe  flight  of  the  airplane. 

DATES:  Comments  must  be  received  by 
April  18, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
217-AD.  1601  Und  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  r;de  may  be  obtained  frx>m 


Jetstream  Aircraft,  Inc,  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vvritten  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedfied  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-NM-217-AD."  The 
postcard  will  be  stamped  and  returned 
to  the  commenter. 

Availability  ofNPRMs 

Any  p>erson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-217-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  ATP  airplanes.  The  CAA  advises 
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that  it  has  received  a  report  of  the  loss 
of  all  DC  electrical  power,  except  for  the 
battery  emergency  bus,  which  occurred 
during  flight  on  a  Model  ATP  airplane. 
The  DC  electrical  power  was  lost  due  to 
a  failure  in  each  of  the  two  transformer 
recti  Rer  units  (TRU's.)  A  loose  DC 
connection  in  the  first  TRU  caused  its 
failure.  The  second  TRU  failed  due  to 
overheat  damage  to  a  cooling  fan  blade 
in  the  unit.  The  airplane  landed  safely 
while  operating  on  battery  power. 
Failure  of  both  TRU's  during  flight 
could  result  in  loss  of  essential 
electrical  power  required  to  continue 
safe  flight  of  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
ATP-24-58.  dated  October  29,  1993. 
which  references  two  Ferranti  service 
bulletins  as  additional  sources  of  service 
information.  (Ferranti  is  the 
manufacture  of  the  TRU's).  The  Ferranti 
service  bulletins  are  described  below. 
The  CAA  classiTied  the  Jetstream  service 
bulletin  as  mandatory. 

Ferranti  Service  Bulletin  24-20-171. 
dated  September  1993.  describes 
procedures  for  repetitive  visual 
inspections  of  the  DC  connections  to 
detect  any  damage  or  overheating.  This 
service  bulletin  also  describes 
procedures  for  repetitive  torque  loading 
inspections  of  each  DC  connection  to  - 
ensure  that  torque  loads  are  within 
specified  limits,  and  repetitive 
verification  that  each  terminal  stud  is 
secure  in  its  mounting  by  visually 
observing  that  the  stud  does  not  rotate. 

Ferranti  Service  Bulletin  24-20-172. 
dated  September  1993,  describes 
procedures  for  repetitive  visual 
inspections  of  the  cooling  fan  blades  to 
detect  any  damage  due  to  overheating, 
and  a  test  of  the  operation  of  the  cooling 
fan  by  energizing  the  relay  and 
confirming  that  cooling  air  exists  from 
the  grill  on  the  top  of  the  unit. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary- 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  vkould  requirt^ 
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1  Repetitive  visual  inspections  of  the 
DC  connections  to  detect  any  damage  or 
ove  rheating,  and  repair,  if  necessary; 

2  Repetitive  torque  loading 

ins  >ections  of  each  DC  connection  to 
ens  ire  that  torque  loads  are  within 
spe  :ified  limits,  and  verification  that 
eac  1  terminal  stud  is  secure  in  its 
mo  jnting; 

3  Repetitive  visual  inspections  of  the 
coc  ing  fan  blades  to  detect  any  damage 
du«  to  overheating,  and  replacement  of 
the  fan  blade,  if  necessary;  and 

4  Repetitive  functional  tests  of  the 
op€  ration  of  the  cooling  fan  by 

en«  'gizing  the  relay  and  confirming  that 
coc  ing  air  exits  from  the  grill  on  the  top 
oft  le  unit,  and  repair  or  replacement  of 
an)  malfunctioning  or  damaged  cooling 
fan  or  cooling  fan  relay. 

1  he  inspection  would  be  required  to 
be  I  iccomplished  in  accordance  with  the 
Fer  anti  service  bulletins  described 
pre  .'iously.  Replacement  and  repair 
act  ons  wouW  be  required  to  be 
ace  jmplished  in  accordance  with  the 
air  lane  maintenance  manual  or  a 
me  hod  approved  by  the  FAA. 

1  he  FA^K  estimates  that  10  airplanes 
of  1  f.S.  registry  would  be  affected  by  this 
pre  )osed  AD,  that  it  would  take 
api  roximately  2  work  hours  per 
air  ilane  to  accomplish  the  proposed 
act  ons.  and  that  the  average  labor  rate 
is  i  55  per  work  hour.  Based  on  these 
fig  res,  the  total  cost  impact  of  the 
pre  )osed  AD  on  U.S.  operators  is 
est  mated  to  be  $1,100,  or  $110  per 
air  (lane.  This  total  cost  figure  assumes 
tha  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
act  on. 

'  he  regulations  proposed  herein 
wo  lid  not  have  substantial  direct  effects 
on  he  States,  on  the  relationship 
bet  \'een  the  national  government  and 
the  States,  or  on  the  distribution  of 
po'  ^er  and  respon.sibilities  among  the 
vat  ous  levels  of  government.  Therefore, 
in   ccordance  with  Executive  Order 
12(  12,  it  is  determined  that  this 
pn  posal  would  not  have  sufficient 
fee  jralism  implications  to  warrant  the 
prt  laration  of  a  Federalism  Assessment. 

I  or  the  reasons  discussed  above,  I 
cer  ify  thai  this  proposed  regulation  (1) 
is  I  ot  a  "significant  regulatory  action" 
un  ler  Executive  Order  12866;  (2)  is  not 
a  ■■  significant  rule"  under  the  DOT 
Re  ulatory  Policies  and  Procedures  (44 
FR  11034,  February-  26, 1979);  and  (3)  if 
pn  mulgated,  will  not  have  a  significant 
ec<  nomic  impact,  positive  or  negative, 
on  I  substantial  number  of  small  entities 
un  ler  the  criteria  of  the  Regulatory 
Fk  Kibility  Act.  A  copy  of  the  draft 
reg  jlatory  evaluation  prepared  for  this 
act  on  is  contained  in  the  Rules  Docket. 
A  <  opy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  l!.S.C  106(g):  and  14  CFR 
1189. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  (Commercial  Aircrafll. 
limited:  Docket  93-NM-2]  7-AD 

Applicability:  Model  ATP  airplanes 
equipped  witti  Ferranti  Transfonrn;r  Rectifior 
Unit  TR202A  (Pt.  No.  84/59100)  or  TR202B 
(Pt.  No.  84/60040).  certificated  in  any 
category. 

Compliancf^:  Required  as  indicate*!,  unless 
accomplished  previously. 

To  prevent  loss  of  essential  electrical 
power  required  to  continue  safe  flight  of  the 
airplane,  accomplish  the  following: 

(a)  Within  225  hours  time-in-service  after 
the  effective  date  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  625  hours  time-in- 
servir.e.  accomplish  para.i^raphs  (a !(1).  (a)(2). 
(a)(3).  and  (a)(4)  of  this  AD. 

(1)  Perform  a  visual  inspection  of  the  IX'. 
connix:tions  to  detect  any  damage  or 
overheating,  in  accordance  with  Ferranti 
.Service  Bulletin  24-20-171,  dated  September 
1993.  If  any  damage  or  overheating  is  found 
prior  to  further  flight,  repair  in  acenrdancr 
with  a  method  approved  bv  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

(2)  Perform  a  torque  loading  inspection  of 
each  DC  connection  to  ensure  thai  torque 
loads  are  within  the  limits  spmcified  in 
Ferranti  Service  Bulletin  24-20-171.  dated 
September  1993;  and.  during  this  inspection, 
ensure  that  each  terminal  stud  is  secure  in  its 
mounting  by  visually  observing  that  the  stud 
does  not  rotate;  in  accordance  with  Ferranti 
Service  Bulletin  24-20-171.  dated  Septemb»^r 
1993. 

(3)  Perform  a  visual  inspection  of  the 
cooling  fan  blades  to  detect  any  damage  due 
to  overheating,  in  accordance  with  Ferranti 
5>erv'ice  Bulletin  24-20-172.  dated  Septemb«>r 
1993.  If  any  damage  is  found,  prior  to  further 
flight,  replace  the  fan  blade  vsith  a 
serviceable  part  in  accordance  with  the 
airplane  maintenance  manual 


(4)  Perform  a  functional  test  of  the 
operation  of  the  cooling  fan  by  energizing  the 
relay  and  confirming  that  cooling  air  exits 
from  the  grill  on  top  of  the  unit,  in 
accordance  with  Ferranti  Service  Bulletin 
24-20-172,  dated  September  1993.  Prior  to 
further  flight,  repair  or  replace  any 
malfunctioning  or  damaged  cooling  fan  or 
cooling  fan  relay,  in  accordance  with  the 
airplane  maintenance  manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 

I  ixjrate  the  airplane  to  a  location  where  the 
r,x]uirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
14.  1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-3755  Filed  2-17-94;  8:45  am] 
BHUNO  CODE  4910-13-M 
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14  CFR  Part  71 

[Airspace  Docket  No,  93-ANM-25] 

Proposed  Modification  of  Class  E 
Airspace;  Rifle,  CO 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
amend  Class  E  airspace  to  accommodate 
a  new  instrument  approach  procedure 
(VOR/DME-C)  at  the  Rifie  Garfield 
County  Airport.  Rifle.  Colorado. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace."  The  area  would  be  depicted 
on  aeronautical  charts  to  provide 
reference  for  pilots. 

DATES:  Comments  must  be  received  on 
or  before  March  26, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  93-ANM-25,  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056. 


The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown.  ANM-535.  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-25, 1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Telephone  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  enei^gy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530. 1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  at  Rifle. 
Colorado,  to  accommodate  a  new 
instrument  approach  procedure  at  the 
Rifle  Garfield  County  Airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  Airspace 
reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datimi  83. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  die  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16. 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16. 1993  (58 
FR  36298;  July  6.  1993).  The  Qass  E 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autliority:  49  U.S.C.  app.  1348(a),  1354(8). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 


tMt 


1963  Comp..  p.  369: 49  U^C  VK^  lA<CfR 
1169. 


171.1 

2.Theiaco»poratiDnt!y  nferencein 
14  CFR  n.ltnUhiTBdenl  Aviation 
AdminiStntiiMi  Order  740PSA. 
Ainpacs  Designations  and  itepcTtiog 
Poiilts.  dated  June  17. 1993.  and 
effiectivB  'Sqptem'ber  16. 1993,  Is 
amended  as  follows: 


Ptutf^afm^OOS   Oaut-oinpooc opens 
extendmgwpmwtlWOfoetermar 


Rifle  GvMUC»ttai)rJyipect<GO 
(lat.  39*n*3s^teg.  aor<utsr^ 

Ttl  ■JMBeoB  iitwrtlni  uytid  fcwn  tPO 
fiwt  Ad  wi  ■»  BiMfcre  wiftitn  a  7-fnae<adiis 
af4te<GBifialdCaMtyAiiyart.«ad«rMiin 
4.3  mileB«ach«l4leitf<tlM«90*teating'frain 
the  GaAeid  CoBoty  AkpiHt  ffxtaBdiiv  from 
the  7-inile  ladku  to  tSJ  mile*  east-of  4he 
aiipoft,  and  %*Uhin  AJ$  mSeseach  side^f  the 
32'rlieerlng  fcom'te-GufiiAd  County 
Airport,  vMlBuAlug  froiii^ae'7  won  ndins^o 
14.5  mUeetK»1tmeat«ftfae«iiport 
•        «        •        •        • 

Issued  in  Seattle.  Washiqgton.on  January 
31. 1994. 


Mattager.  AirTrdffkVMsion.  N^thwest 

Mountain  Hegien. 

(FR  Doc.  94-3743  Tiled  3-17-94;  B:45  and 


UCFR^artTI 


Propossd  AiBMi^pMiit  to  CImsC 
AkspacacTMn  Fal«,S) 

AQ0IOV:  Paienl  Aviation 

Airaiidati«ttoB  «FAA),  COT. 

ACnON:  Notice  trf  proposed  tulcnnaking. 

SUMMARY:  Xhisfrapoaadxide  would 
amend  I3ie  IVio  fUb.  Idaiio.  Ghas  C 
airspaoB  as  •aoMomodata  atriTal/ 
departure  aircraft  transitioning  tietween 
the  en  route  and  terminal  aiea 
southwest  ofTwin  Tails  Airport. 
Airapeoeteclaasifioatkm,in«ffieClas-ef 
September  16. 1993,  has  discontinned 
the  use  of  the  tans  '^ttaositiwi  jiea." 
reiriadng  it  with  the  designation  "Class 
E  airspace.^  The  area  would  be  depicted 
on  aeronauticall  diarts  lo  provide 
reference  for  pilots. 
DATES:  Comments  must  be  received  on 
or  before  March  2S.  tM4. 
AOOHESSES:  Send  comments  on  the 
proposal!  in  ttlplBcateto:  Manager. 
System  Management  Brandi.  ANM-530, 
Fedetd  AviaiiM  Adaofanatratien. 
Docket  ^k>.«3-AMM-45, 1681  Lind 


Vot.  :99. !  te.  ^  If-  fttday^  f ebnary  18.  1-994  /  Pnipoaed  Xdles 
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Aavn  e^nw.,fQairtcA«  Vraduuijlun 
98055 -40S6.  •  - 

The  cffljcln  douuet  nay  oe  BAaiiiliied 
atvw  laDie  ^Qoress. 

An  loformd  ■docket  tmay  also  be 

ifaoors 


at  tOB'  iddtws  fasted  wwo. 
FOR^  RTNBRWROMMtlONCOIfTWCT: 
Roeefi  l^  Vrown.  AMM-93S.  fttderfll 
Aviati  Ml  A<diiiiiiiatmtluil,PodcetWo. 
93-AI  M-45. 1901  TJnd  Avenne  SW. 
Rentoi  I.  Wiiiyf  liHiHOTi  nmfi. 
telepfa  Dne  (206)  227-2S3a 

SUPPL  MENTARY  WFORMAXION: 


fnte  'eated  parties  are  invited  to 
partic  palate  Ibis  pivposed  ruflemaking 
by  sul  nftttingsndh  written  data,  views, 
or  (trgi  uneiAa  'as  lliey  may  desire. 
Conui  eift8<frat  provide  ^e  factual  basis 
suppc  rtingtiie~views  and  suggestions 
preaei  led  are  paiticvlarly  he/lpful  in 
devffh  ping  reasoned  regulatory 
decisi  ms  on  the  proposal.  Commetfts 
are  sp  scfficrily  invtttBd  on  the  overall 
reguU  tory.  aeronaoticai.  economic 
envin  niBeiitri,mdsnei]gy-relsted 
aspeci  s  of^iepropos«[L 
Comn  unlcations  should  identify  Ihe 
airapt  oajdodcet  number  and  be 
subor  tted  in  triplicate  to  &e  address 
listed  above.  Cosnmenters  wishing  &e 
FAA 1 D  adcnowlec^  receipt  of  ^eir 
comn  ants  on  this  notice  must  suftunh 
with  t  lose  comments  a  self-addressed, 
stan^  sd  postcard  on  which  Ihe 
foUov  tegxtatemrat  is  made: 
"Com  nents  lo  Airspace  Dodcet  No.  93- 
ANM  45.^  ThB  poAcard  will  be  date7 
time  i  tamped  and  returned  to  the 
comn  enter.  All  communications 
receii  ed  xm  or  before  the  specified 
dosfaa ;  date  lor  amunmts  will  be 
consii  lered  before  taking  action  cm  (he 
propo  sedrtAe.  The  proposal  contained 
in  thii  1  noticejnaybe  cmanged  in  light 
of  coi  usents  received.  ATI  comments 
subm  tted  will  be  available  for 
exam  nation  ft  "flie  address  listed  aibove 
both  1  efbie  and  after  the  dosing  date  far 
comn  ents.  A  report  Amunarizingeadi 
subsb  ntive  pi^c  contact  with  TAA 
perso  mel  concerned  ivith  this 
rulen  sking  will  be  £ied  in  the  docket 


Aama  ir!Uty«rrfaPKM*a 

An; '  person  may  (AAein  a  copy  of -this 
Notic  >  of'PrGgx>S8d1tulemakingtNPRM) 
by  su  nnittiqg  A  request  to  Ihe  Tederal 
Aviation  Administration,  System 
Mana^mentDrandi,  ANM-53Q.  1601 
Lind  WemieSW.,1lBnton.  Washington 
98051  -4038.Comunications  must 
ident  fy  the  notice  number  of  (his 
NPRA  L  iPersons  interested  in  being 
place  I  -on  a  mailing  Hst  for  future 
I^RI  rs  iJhould  also  request  a  copy  oT 


i 


Adviainyl^aodarMo.  ll-2ilL«iUdt 
deaonhaal^a 

ThePrepoaall 

^    IbnrAA'HidQiiiSidefiiigan  > 

amendment  to  peii  71  of  ^le  Federal 
Aviation  KeyiTafions  Ili  CFR  part  7lj  to 
amend  Class  EaiHipaoe«t  T%vin  FdU. 
Idflbo.  to  mrxnm  mndte  antvai/ 
depaitaMancnit  biumilianing  between 
tbe  vn  fuUtewu)  IniiiluaA  wmromnent 
southwest  ef  <d»Twfai  FbUs  Aiipm^ 
The  area  would  be  depicted  on 
aeronautical  £harts  lor  pilot  referNtce. 
Airspaoa  fedaaaificatioA.  m  aihct  af . 
September  Mk.  1:993.  Ihas^^scootiaoued 
the  use  «tf «lie  «etaa  ^transkton  area," 
and  airspace  extending  upward  from 
700  iaator  anoae  i^ove  die  varCBce«r<the 
earth  is  nowOaasE  eiispaLe.  The 
coordinates  for  Ibis  airspace  doda^tare 
based  on  North  American  Datum  S3. 
Class  E  airspace  designations  for 
airspace  aieas-exten£Bg4ipward  from 
700  iaet  or  mofe  above  ^le  siafaoeof  Uie 
earth  are  pubMahedin  Paragraph  <600S  of 
FAA  Order  7400.9A  dated  June  17. 
1992.  and  «£iBCti«eSaptembair  16. 1993. 
which  is  incorporated  by  reference  in  M 
CFR  71.1  as  of  September  t6, 1993  {56 
FR  3629S;  #uly «.  1993J.  The  Class  E 
desigaatiMi  tetsd  inlSiis  sdocument 
woald  he.puUii^ed  subsequently  in  tbe 
Order. 

Tbe  FAA  bM -determined  that  this 
proposed  regulation  only  involves  an    . 
established  body  of  technical 
regulations  far  «v4iich6o()«ent«nd  j 

routine  amendments  are  necessary  to       i 
keep  them  'upeiatiiuiallj/  current,  ft, 
therefore.  (1)  is  not  a  '^significant 
regulatory  actiim"4ioder  Executive 
Order  12866;<2)isaot  a^'atgaificant 
rule"  under  DOT  Regulatory  Pcrfkies 
and  PFeoed«ires444  FR  11034:  February 
26, 19799;  and  (9)  4oes  not  warrant 
paepawttion  .tff  a  legaHatefy  ■evahiation  as 
the  aatticipated  impact  is  ao  minimi. 
Since  this  is  a  routine  matter  that  wfll 
affect  air  traffic  procedures  and  air 
navigation, -tt  is  oeitlfiedlbat  ^s  nAe, 
when ptotfwilgatad.  wiM  ttot  have  a 
signiBoent  eoonemic  impact  on  a 
substantial  miniber  of  sntall  entities 
laoder^be  criteria  c^^e  Regulatory 
Flexibility  Act 

Liat  of  SubiactiiaaiCFRyart  71 

Airspace.  Incorporation  by  reference. 
Navigation  <(aiil 

The  Pnipaaed  AaaanMBant 

In  censidecatioBof'&aioregoing.  the 
Federal  Aviation  Admiaiataatien 
proposes  to  amend  14  CFR  pait  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ANM  ID  E5  Twin  Falls,  ID  IRevised] 

Twin  Falls-Sun  Valley  Regional,  Joslin  Field. 
ID 
(lat.  42°28'55"N,  long  114°29'16"W) 
Twin  Falls  VORTAC 

(lat.  42''28'47"N,  long.  n4''29'22"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8.3  miles  north 
and  4.3  miles  south  of  the  Twin  Falls 
VORTAC  086"  and  281"  radials  extending 
firom  the  VORTAC  to  26.1  miles  east  and  16.1 
miles  west,  and  within  4.3  miles  each  side 
of  the  Twin  Falls  156"  radial  extending  from 
the  VORTAC  to  8.3  miles  southeast  of  the 
VORTAC;  that  airspace  extending  upward 
from  1.200  feet  above  the  surfece  bounded  on 
the  northeast  by  a  line  beginning  at  the, 
intersection  of  long.  114''01'03"W  and  V-500, 
extending  south  along  long.  114''01'03"W  to 
V-269,  southwest  along  V-269  to  the  18.3- 
mile  radius  of  the  Twin  Falls  VORTAC. 
thence  clockwise  via  the  18.3-mile  radius  to 
V-484.  northwest  along  V-484  to  the  14.4- 
mile  radius  of  the  Twin  Falls  VORTAC, 
thence  clockwise  along  the  14.4-mile  radius 
to  V-293.  southwest  along  V-293  to  the 
intersection  of  V-293  and  long.  115"00'00"W. 
thence  north  along  long.  115'00'00"W  to  a 
point  7.9  miles  southwest  of  V-253,  thence 
northwest  and  parallel  to  V-253  for  25.9 
miles,  thence  to  the  intersection  of  V-4,  V- 
253,  and  V-330,  east  along  V-330  to  V-293. 
north  along  V-293  to  V-500.  then  to  the 
point  of  beginning:  excluding  that  airspace 
within  Federal  airways. 
•         •         •         •         * 

Issued  in  Seattle.  Washington,  on  January 
31. 1994. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division.  Northwest 
Mountain  Region. 

|FR  Doc.  94-3741  Filed  2-17-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-41] 

Proposed  Establishment  of  Class  E 
Airspace;  Longmont,  CO 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  to 
accommodate  a  new  instrument 
approach  procedure  and  missed 
approach  holding  pattern  at  Vance 
Brand  Airport,  Longmont,  Colorado. 
Airspace  reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  area  would  be  depicted 
on  aeronautical  charts  to  provide 
reference  for  pilots. 
DATES:  Comments  must  be  received  on 
or  before  March  28, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration. 
Docket  No.  93-ANM^l.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Browm,  ANM-535,  Federal 
'  Aviation  Administration,  Docket  No. 
93-ANM-^l.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Telephone:  (206)  227-2535.  . 

SUPPLEMENTARY  INFORMATION: 

CoRunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Airspace  Docket  No.  93- 
ANM-41."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530. 1601 
Lind  Avenue,  SW.,  Renton;  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  mailing  list  for  future  NPRM"s 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2 A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Longmont. 
Colorado,  to  accommodate  a  new 
instrument  approach  procedure  and 
missed  approached  holding  pattern  at 
Vance  Brand  Airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  Airpsace  reclassification,  in 
effect  as  of  September  16, 1993,  has 
discontinued  use  of  the  term  "transition 
area,"  and  airspace  extending  upward 
from  700  feet  or  more  above  tiie  surface 
of  the  eartii  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  Uie  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16, 1993  (58 
FR  36298;  July  6, 1993).  The  Qass  E 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 


therafiHa.  11}  is  aota  "j^ilficaot 
regolatafy  AOlifln^  iiadar  SmbchUw 
Order  12aM:M  isaota  rttfBificuA 
rule"  undatOIX9afptU»arf  Itelkiet 
and  PrwsaiiuafifM  FR  t2fta4;  FetaMiy 
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D«rign«lloii  of  Ausm  for.  AirQuality., 
AacAcy;  ♦fatiaaal  j^fchives^id  4teoofds     Planning  PurppMttOMflsaoQponiiifl 


ACTDN 


Flexibility  4 

List  oTSubjectslD  MtTRFurt  71 

Ainpaca.  IncoipoMtion  by  re£neoca. 
Navjg^knSak). 


proponsto 
follows: 


1.  The<mlMritycitrt>on  fer  l«<CFil 
part  71  continues  to«B«4«sMleM»: 

AiiOerity:  49  U^Xl  app.  134flM.  ia»«(el 
1S10:  EjO.  10654.  24  FR  9S6S.  3  CFIL3ftS«- 
1963  Coinp..|>.  9««:  TCVSXl  <ra8(^  1«<7R 
11.69. 

2.  Theiacoipoation  by  irfeiance  ia 
14  CFR  TLl  flfike  raderal  Aviatioo 
AdianifltialioD  CMer  7400.SA. 
AiiniacePas^pnitioasand  MBpettiiig 
Poiiils.datedfuna  17. 19fl3L.aad 
effective  Saytawnibef  Ifi.  1993.  as 
amended  «s  IdOows: 

PorBjraps40B5'  Oasssvr^anmreQS 

•  «•■•• 

VanceSraad  Airport  CD 
flat  ummfJi^lng.  aosntrar^vj 

feet<hmr84k«iurfMa*«>ithi»<S<  mite 
radiuscf  Jba  VanoeAnod  Ai9att.4Kdudiiy 
the  fiai»CaiUi»«iid  Oaower  idteinatieMl 
Airport.  Cbtaiad(kdaw£«iafea  aieac. 


Waihinnrauqi  ■January 


31.1994. 


A4ofMger,  fttrTVa^OJvnmi.  NndmtBt 

Mountain  Reffefi. 

(FR  Doc  W-ST«4rBMl  2-^7-9*:  9:45  «nl) 


ENVmONMaiTAtMiaiGCnON 
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40CFR^BrlBS2andM 
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:  Ptqpased  itAtu  jnfywnii^4rf 
comment  f>eiiod  and  notice  nfaieciting 


SUM  MMV:  TiM-Natiaaal  Arddvas 
(NA  lA)4s«ea9ieBiq|die<aoaiawot 
peri  id -for -the  ^rapeeed  rule  wbidi 
pub  isbedonOeiwdiiii  10. 1991  «tS0 
PR4«tSfidwiHfcoida»aetfaifn 

ideaviakaiflrMARA 
regiilations  «o  ffo^uMd  ageocir  eecords 
man  Bgement  -program  •Mta^ians. 
NAaA«s«riaagAis 
that  any  concemsaii 
aboi  tt 
addressed  asd  that  MySA  is  futty 

!■  ia^pact  jffaat  4be 
chaiges  JBoy  ifaawe  ■•  afaocy  aBaeiids 
maqaflaaMdtvaoBmas.  Thefroposed 


rule  effects  fWbari 

DAT  IS;  Comments  must  he  xeoeivedily 
Maiiii21.1994. 


ajn, 
spats 


:  Comments  ihoiild  he 
sub^iioea  Id  AcliqgSisactoc.  Policy  «nd 
Pro  ram  ^nalyrir  UMiioa.  Waliional 
Arc  lives  at  Coflc^  FiriL.<SM  Ade^ 
Koa  1.  College  PariL.  MD  2074&-«00r.  or 
fax«  d  to  301-71B-TW0. 

T  ie-meetingwiUbe-h«M«i4» 
Mu  tipmpaaa  Beoa»  t  < 


ai  IlBhi  aary  ».  7M*.m  10 
The.puhlic4«  iaiimd^o  aHand. 


°  fon  RMTicnaiFovanTioiiccMiKcrT 

Mai  rAfinliiai^rka«rMHBcyAaaei«t 
(30  )71»-<73aehotlhaftapaiad4Ml 
or  f  ina  Pre4a«ick«l^30t|  7U-7MZ 
aboatheaMrtiin 

D  iMLrebraaiy  V).  «M«. 
Ttru  yiialiaaiyfeleiieB. 
Act  figAithMitaflhefJniMI'Statei. 
iPR  >>c  94-C9064'Ued  2-46-9*:  2:30|>m] 
enu  iQceetTanei<i 


of  Comniant  poflod 

AOENO«:  filwwaiUDenIri  Frtttectien 

Agency^SlM). 

ACnOM!  rtqpaead  JuJaciaeoipeoiBg  jtf 

comment  fMriad. 

SUIMAIir:  USEmisveepemt^  Am 
comment  peiibd  for  a  yrepesed  nA& 
piAlisbed  an  Dennmber  20. 1^93  iS$  fit 
66334).  On  naoaaAw  26. 19931.  USEPA 
proposed  disappcoiral«f  the  ozone 
redesignation  requests  for  Preble. 
Columbiana  and  lefferson  Counties. 

The  USi»A4Bf«opawQf  theceonMAt 
peiiod  lor  this  actios  to  honor  requests 
^m  theChioCnvironmental  Protection 
Agency  «Bd  4faeJte^ooal  Air  i^cUiition 
Control  Agency  to  extend  <Ae<OQmaent 
period  ninety  da|ir. 
DATES:  Comments  reaarduqg  the 
prs^xised  disaM*owu  of  die  ozone    - 
redesignation  .laqMOst  tot  PnihleCoiinty 
must  be«eetved2)y  Afrfl  19. 1994. 
APSHBStEST  Written  oanaantnfaeuM 
he  aaat4a:AWIhanii^  MKDaweH.£2iieC 
RMulatian  fiawekipBaat  SactioK.  Air 
Ei^oBaaBflot  aMMcb  iA£-47S.<U;S. 
Environmental  ftoteolion  Agency^ 
R^ion  S.  77  lliaet  Jad^son  SoHievard. 
Chicago.  <UinMS.C0BMC3il2}M8-^79S. 

li.S.eMteMMaial  PMtadion 
Agency.  Ihfi—  &,  Air  and  Eadietioa 
IK  visiaii.  77  ¥/mk  Jackson  Seulevard. 
Chicago.  flMai«.<M04. 


Angela  Lea, 
SeOiMLiMr 
17U.VS. 
Agpnqt 


S.77 


(312ji 

Dateo^  fsBuai^  IS.  ^I9M. 
VeldaaT.fUhaftas. 

BegioneiJidtniniatnytor. 
tPRDcM:.94-37l«f;flbd2-17-a4:«:454Bn) 


40  CFR  Part  437 
IFm.-48a9-3] 

Public  Maating  on 


TfaatRiant  Calagoiy  {Waala  ilfsMnaMt 
Phaaa<) 


AOENCV:  Environmetital  Protection 
Agency. 


FwkwJ  asKJiter  7  Vul.  Sa.  Nfc  3i  >/  ftyiy,  f^i^raMy  14.  t»t  / 


ttSl 


ACTION:  Announoemant  of  jiuMic 
meeting.      .....     ^ 


ProteeMoBftgauty^'MfcaaiBftflBiOhig ' 
a  puMicmeMiiQfiMrtofliopcaiiig 
nfflTimnlliiilliniwilniilrtiitmaBiid 
standards  for  ^m  Centralized  Waste 
Tjwhi  II  wmiOBBpMy  Twni  WHTy  ExBled 
^▼sMe  jTeainMt^^aaB'lj.'^hB'^PA' 
fliteBQs^O'pioposalMBr  viis  yaer.  mjxA 
this  isihe  only  |nd)iic  meetix^that  fte 
Agency  aians.'lo  sponsor  prior  tt> 
prpponi  Hie  neetiqg is  intended  lobe 
a  fmunio  vrSddi  CPA  can  ic^ort  onlhe 
status -tfflhex^guklQry  devtSopmMt 
and  in  wUdb  interested  paoiescan 
provide  liftmnation  and  ideas  1*4iB 
Aeency  on  key  tadmioal.  scientiSc.  and 
/Other  issues. 

OAXES:  72ie«iiddic4neetii«  wiUkeiidd 
m  fdanch  Jl,  3994.  bom  iS  &A.  4o  S  p.^ 
ADDMBSaES:  lkefimeli^4«iUfe^M« 
the  V.S.  Geological  Surv<^  {MSQSi 
National  OanlarAMfdltariNni.  A2m 
Sunrise  I'nHBy  Othtk  Bestea.  VA. 


■DatedJPebnivy  M.  1994. 
IWvT.Opviae, 

Dinetog.'Qf/iaB^Sdmaemad  TViHinrJ^r 
(FR  Doc.a*^3747Med  2HI7H»4:«it»«^ 


/This 
niyiJra 


yuROflDttolheKagulatory  Flexibility 
Act  it  itf'dMemiinedthat  this  nile  will 


enlitids. 

flejtftjflity  «na3ysls4ias%e» 

List 


XtocmnamaOon  and  AudBftagaiaflooa 


AOEHCr.  Federal  Supply^SerriBeHQSA. 
ACnOM:<Prcposed  Tide 


AaswzainK.  Ak  aBtei.QaiiBt. 
rraigQi,  1  lei^uii 


carrleis,  Moving^tf  teaadhdtd  goods. 


SUiaSAIIY:  The  < 
Administratioopaiyosee to  amend  part 
W^a  of  rtw  nAmd  f^nyurty 

Managanaal  flmiiiiliiiii  afi  mm 


ifanspoitaflML. 
^SApttfmu  <oaniw>d  n  CFR  pan 


text! 


iaCSGS 

approximately  fiwe  naflaa  teai  OuUos 
IntenHtknd  A*pMt  T^nmdkVSgS, 
«i»dMOidm)iilfl9adte 
Pariwf..y«wdb^e 
Stinrise  «^ttByfM«iB^«igid 
Valley  Drive.  %<i«Hioao  Ae\»CS 
entranoecnaha  iaft 


f;.s.ePA;aoi 


correcting  obsolete  material;  mat 
Hpdatinyeddreaaai,  coneitpondence 
synAxAs.  xxKlls.  and  legd  dtatiens.  Hns 
ecti<m«(|»daies  pa9icias«Bd  jkreoedusas 
gervandng  fh«  vBdft^fMgBaaMs  for 
domestic  and  foreign  famghtand  - 
4iwiiyartarton  sowaces 
shed  for  diie  eooeiint  dt^  Vniled 
States. 


^^B  ^^WI^T^^t- 


OATEa:<:afB«iaBtod 
n»4ater.4hairft  pm  Apiil  tt.  a«94. 


_  lie-  - 

devalflyn^vfflnBiftTisrittttDns  ' 
gaidiUnaa^Dd  standatds&rthe 
Oeutinized  waste  li  eatuient  Catewuiy 
(CWT)  imdBrairthttlty  ttfiftAClean 
WaterActtSMS^SiC:  12ST  eT)eg.l  Tke 
"(kiitnSiaBd  Waste 'TiafltmeErt  CttiguQf  - 
includes  ^KaUties  whidr  taadtiodBStriBl 
waste  «ecehMad  fcain  aff^te  Isdllfies: 
Thefcnowing  Qpentti(ms4«e  i^a 
included:,  thermai  tfasttnCban. 
incineration,  MaJbifizaOoiCIt^T 
Mendii^  or  sc<v«tt  leeyding.      • 

"nie  puUic  meettng-wiS  inclttde«    ^ 
discussi(m  of  the  so^m  of  the 
regulation,  svimmary  of  industry.  ,,....!  ^. 
information.preliminary  plaas.for 
tecfancdogy-tased  r^ubtoryopliaQs,  . 
ftndgenenflCyrr'isKnes.  Thejyaim . 
win  not  ^  recorded  by  a  reporter  or 
transcribed  for  incjuaiMi  in  (ba  caeard 
im  the  Ceotsrfized  WasteT^MtBMot 
Catagory  ndmnAing 

DooimeBts  relatiiis  to  ibe  ItyiicB 
m«(itloni9<i  dmre  Old  a  AoPLdataZlad 
egenda  will  be  available  at  {he  inaeGag. ' 


|4»1-^ 


4)4  ComiTii^iiieny^ 
servioesd 


'SUPPt^MNTAirraPOMMVIQII:  The 
Genertd  Sarvicae  AAsinistiation  {G&Ai 
bad<)eteRBiiied1faM  tfai»«uie^no»a 
I'mntfir  iiifl  legalatij  ai  liuii  Tui  ilia 


oflhe«aited.Stalsa. 
Z.  SectiQa  SM-atjeeiasflvnaadto 


%n9»^mj 


>  riigiflailaiia. 
tbia 


Saptennber  90, 1993f  becaaae4t  is  nai 
■likely  toieaoih  ia  «t  amnial^BBOt  <in  iba 
eoanDny  tn  SMO -inSKon^v  BCRo;  e^ 
major,  incieeae  iu-toats  to 


or 


Therefofe.  a  ngii^tmn  impaei  anaV>s 
has  not  been  y  fijiod.  tSSA  basboaed . 
all  adminis&ative'daiisions  undarfying 
thisxub  en  adequate  infacmatiofi 
OBBcemijog  the  need  ficir  and 
ooQseqneaces  tf  4iis  ndo;  bv 


part  TO^l  shall  be  jMiiaadonfly  by  <he 
Administrator  dTGanaBtl 'Sendees  or  the 
AdodbJatiMDJ^  da^paa.  Ite^ueslsjbr 
axbeotibasiilMllbe  mada  «  wiifiag  to 
tfao'CeaMd,  Senioes  Administratiop    ' 
(FWI.Warfiinglon.OC  20405.  A  copy  tt 
ttiB  anttioilrina  italMwantTiii  iiaili 
derfafion.  ^"t^THtfiitf^wrnatiae  nftbc 


actiott.  andAo  AdMhdiaimur^s  appwval 


society  fmn  was  I  cAe^atwc^fa  The 
potential  voais  swn'bas.-iimilmiaed  ^lo 
netbenafiis;  aplbas  tbosen  the 
ahemative  ly^prcwcb'tovelviBg  tbe  leaat 
net  cost  <tbsod«ty. 


inspecllonin  afrotrtinee  wMh  sufajpart 
lOS-TO-^^^^iattla. 


i|>;,rtgaiii»ii.aiadHtaipaBewWjevia> 
exi^nng  r^palatiQm  pBfd  ptacednres-to 
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conform  to  the  provisions  of  this  part 
101—41  and  shall  forward  one  copy  of 
such  new  or  revised  regulations  and 
procedures  to  the  General  Services 
Administration  (FVVP),  Washington,  DC 
20405. 


5.  Section  101-41.006  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  101-41.006    Electronic  data  interchange 
(EDI)  records. 

(a)  For  the  purposes  of  EDI  only,  a 
paper  or  microform  record  need  not  be 
created  to  satisfy  the  requirements  of 
this  part  if  the  record  is  initially 
prepared  in  a  coordinated  electronic 
exchange  medium.  Each  record  kept  in 
such  a  coordinated  medium  shall  be 
accompanied  by  a  statement  clearly 
indicating  the  type  of  data  included  in 
the  record  and  certifying  that  the 
information  contained  in  it  has  been 
accurately  duplicated.  This  statement 
shall  be  executed  by  the  person 
duplicating  the  records.  The  records 
shall  be  indexed  and  retained  in  such  a 
manner  that  they  are  easily  accessible 
and  the  carrier  or  the  agency  shall  have 
the  facilities  available  to  locate,  identify, 
and  reproduce  the  records  in  readable 
form  without  loss  of  clarity. 

*  •        •        •        • 

6.  Section  101-41.104  is  redesignated 
as  101-41.008. 

Subpart  101-41.1 — General 

7.  In  §  101-41.101.  paragraph  (b)(3)  is 
redesignated  as  paragraph  (c)  and 
revised  to  read  as  follows: 

§101-41.101    Examination  of  payments, 
settlement  of  claims,  and  review  of 
requirements. 

*  •        •        *        « 

(c)  The  Administrator  of  General 
Services  or  the  Administrator's  designee 
will  give  due  consideration  to  decisions 
of  the  Comptroller  General  of  the  United 
States,  which  are  advisory  in  nature, 
resulting  from  Federal  agency  or 
common  and  contract  carrier  appeals  ' 
involving  disputed  claims  by  and 
against  the  United  States  or  issued 
under  the  authority  vested  in  the 
Comptroller  General  by  the  Budget  and 
Accounting  Act  of  1921.  as  amended  (31 
U.S.C.  702),  and  the  Accounting  and 
Auditing  Act  of  IdSO,  as  amended  (31 
U.S.C.  3501  et  seq). 

8.  Section  101-41.102  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (e)  to  read  as  follows: 

§101-41.102    6SA  responsibilities  and 
functions. 

*  *     *   •        *        * 

(b)  In  carrying  out  the  foregoing 
functions,  a  designee  head  of  an  agency. 


speci 
hill 
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actind  in  substance  as  GSA's  audit 
surro  ate,  shall  forward  direct  to  the 
Gene  al  Accounting  Office  (GAO) 
matte  s  for  consideration  by  the 
Comj  (roller  General  of  the  United 
State!  or  by  a  division  of  GAO  or  shall 
forwa  :d  direct  to  the  Department  of 
Justic  5  matters  for  its  consideration  of 
collec  tion  action,  litigation,  and  related 
proce  jdings,  as  prescribed  in  4  CFR  part 
105.  i  I  claimant  who  disagrees  with  the 
settle  nent  of  his  claim  by  GSA's  audit 
surro  ate  may  request  reconsideration 
by  th    agency  head  or  review  by  the 
Comf  troller  General  of  the  United 
State!  in  accordance  with  the  guidelines 
set  fo  th  in  subpart  101-41.7.  These 
matte  rs  are  subject  to  the  provisions  of 
§  101  41.101(c)  and  need  not  be 
forw^'ded  through  GSA. 
•        *        * 

9.  J  ection  101-41.103  is  amended  by 
revisi  ig  paragraphs  (c),  (d),  (i)(l), 
(i)(3)(  )  through  (i)(3)(vii),  (i)(4),  (i)(5), 
(j),  (k  ,  (n)(l).  (n)(2),  (n)(3).  and  (n)(5)  to 
read  i  s  follows: 

§  101-  M.103    Procedures,  conditions,  and 
llmltal  ions  relevant  to  the  delegation  of 
autho  Ity  to  pertorm  prepayment  audits  of 
seiecftd  transportation  bills. 

(c)  Each  request  shall  include  a 
detai  ed  model  of  the  audit  process  from 
recei  it  to  payment  of  carrier  bills  and 
the  SI  bsequent  submission  of  paid 
vouc  lers  to  GSA  for  postpayment  audit. 

(d)  The  requester  snail  demonstrate 
the  CI  pability  not  only  to  complete  an 
accui  ate  audit  within  5  calendar  days  of 
recei  it  of  a  carrier's  bill,  but  also 
cvid{  ice  the  ability  to  generate  an 
accuibte  notice  to  the  carrier  which 

ically  describes  the  reason  for  any 
partial  rejection  of  the  carrier's 
charj  js,  citing  the  rate  authority 
appli  :able  thereto. 


0  • 


(i). 

(1)  ^Notwithstanding  any  other 
provi  lion  herein,  GSA  may  request  that 
agen<  ies  forward  unpaid  transportation 

ipproved  for  payment  after 
prep<  yment  audit  by  a  designee  agency 
),  in  lieu  of  payment  to  the 
,  in  order  to  adequately  protect 
G  svemment's  right  to  setoff  or 
the  best  interests  of  the 
so  require. 


bills 

(ifan,r) 
carrier 
the 
wher  J 
Gove  Timent  i 


(3) 

(i)  The  carrier  is  involved  in  a 
proc<  eding  under  the  Bankruptcy  Code 
as  a  (  ebtor  or  possible  debtor,  or  is 
subje  irt  to  the  control  of  a  receiver, 
trust*  e,  or  other  similar  representative; 

(ii)  The  carrier  consistently  fails  to 
refur  i  overcharges  without  assertion  of 
subsfintial  defense  or  other  valid 


reasons  when  notified  by  GSA  or  any 
other  interested  Government  agency: 

(iii)  The  carrier,  without  good  cause, 
fails  to  make  timely  disposition  or 
settlement  of  loss  or  damage  or  other 
claims  asserted  by  agencies  of  the 
United  States; 

(iv)  The  carrier  owes  substantial  sums 
of  money  to  the  United  States  for  which 
lio  adequate  arrangements  for  settlement 
have  been  made; 

(v)  The  carrier,  as  a  person  or  business 
entity,  was  determined  adm.inistratively 
to  be  ineligible  for  payment,  unless  after 
review  of  the  facts  and  in  the  absence 
of  objection  by  the  U.S.  General 
Accounting  Office,  it  is  determined 
administratively  that  the  best  intere.sts 
of  the  United  States  will  not  be 
jeopardized  by  such  payment; 

(vi)  The  carrier  voluntarily  withdraws 
or  is  otherwise  involuntarily  terminated 
from  an  agency-wide  transportation 
program;  or 

(vii)  Any  other  circumstances  where  a 
reasonable  person,  in  the  exercise  of 
ordinary  prudence,  would  conclude  that 
the  carrier  is  in  such  financial  condition 
that  its  ability  to  pay  debts  owed  to  the 
Crovemment  is  questionable. 

(4)  Carriers  subject  to  prepayment 
audit  by  GSA  for  the  reasons  outlined  in 
§  101-41. 103(i)(3).  may  offer  substitute 
arrangements  to  adequately  protect  the 
Government's  right  to  setoff  in 
consideration  for  the  avoidance  of 
prepayment  audit  and/or  a  release  of 
funds  deemed  adequate  by  the 
Government  to  pursue  its  right  of  setoff. 

(5)  The  exercise  of  actual  setoff  shall 
be  conducted  in  accordance  with  the 
Federal  Claims  Collection  Standards. 

(j)  All  forms  used  by  the  designee  or 
its  audit  activity  in  performing  the 
prepayment  audit  must  be  approved  by 
GSA  (Attn:  FVVP)  prior  to  usage,  and  no 
rules  or  procedures  relative  to  the 
prepayment  audit  may  be  published  by 
the  designee  or  its  audit  activity  without 
GSA  approval. 

(k)  The  designee  and  any  audit 
activity  under  him/her  will  be  guided 
by  applicable  Comptroller  General 
decisions  and  Federal  Property 
Management  Regulations,  instructions, 
and  precedents  regarding  substantive 
and  procedural  matters. 
•        •        •        •        • 

(n)*  *  * 

(1)  Failure  to  accomplish  an  accurate 
audit  (less  than  85  percent  accuracy). 

(2)  A  pattern  of  failure  to  make  timely 
payments,  or  failure  to  inform  carriers 
within  7  days  of  defective  invoices 
(Prompt  Payment  Act  time  limitations). 

(3)  Audit  results  not  cost-effective; 
i.e..  where  the  cost  of  the  audit  exceeds 
the  benefits  derived. 
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audit 


Management  R^ulations,.  and 
substantive  and  proceduod 


Subp«rt101-<13  raaaengw 
Transppftadon  SarvlcM  Fumiahadlor 
the  Acoouffltff  thatMnadSiataa 


10.  SwliBB  )0l-«La02  tsaaiaMbd  by 
revising  the  introdockxy  text  «•  laad  as 
foUovvs: 

f  101-41.202   Standarttormafvlalingto 
paeeenger  tianspoitllow; 

The  Standaid  ionnsiiated  in 
parqgniplisM  through  (hj  of  flus  section 
are  prescribed  for  nae  in  coniiectien 
with  the  procurement  of  passengw 
transpoitaton  seivtaesfer  the  oocofont 
of  the  United  States. 

11.  Socti—  Wl-41.202-«4svevi9edto 
readacfeUows: 


liot-ai.aoa^ 


(a)  A^gaodm  may  «falBm  susfiinwi 
SF  a  160  and  ^  11 7»  eesaBMte  fron 
GSA  by  r^"'rrllif  a  mqniriitiori  in 
FassnSP  SMBMt  *><CSA's  Pedeid 
Supply  Sanica.  Mtnttan  CoRttBofty 
Center  <3R«t-aOi.4Va^iiogtaa.  DC 
20406.  With  aespect  40  tfaaCTK 
assemUiea.  SFNI-00  maifllaias  a  noerd 
of  the  :aarial  aumben  OBi^iiAsd  oo  the 
frrrmr  and  rhn  naairr  nni1  iiiuiliin 
addiMses  «f  the  reoetving  agencies. 
Whew  fcianiUe,  agendas  AocM»eqn>8t 
that  the  name  and  address  of  the  aifioe 
to  be  billed  forpaymaat  ofchazgeetia 
prepfioted  «a«acfa  ^  1 169  and  that  the 
name  and  addweai  ■oltfae^ffioe  io 
receive  the  refund  be  preprinted  oa  each 
^  1170.  No4>theroveq)rintiog  an  SF 
1169,  SF  1170.  or  SF  1170-^EI3P 
(onnyutarynaratedj  h  penntttod 
unless  i^>adfically  approved  to  wxitia^ 
by  4he  Directac.  Office  «f  Transpoitation 
Audits  IFW).  GSA. 

(b)  Carriais  imay  purchase  SF  1113 
and  SF  1113-A  htm  the  Superintendaot 
of  Documents,  U.S.  Govenuoeot 
Printing  Office.  Washington,  DC  20402. 
or  bava  tfaaae  pdisted  soouaeicialjr. 
When  prirting  <heee  fbms 
commercially,  carriers  ^all  ensure  that 
the  f oraas  oaBisaB  lo  tbi  oact  size, 
wording,  aad  anaugament  i>f  due 
approved  StMdvd  tanns  as  «pdlaste 
priatad  an  aaCDdlar^adedrpaper 
stock.  CvriaK  laay  ka«a  SF  IIU  and 
SFli; 


bottom^o  tha  right  edge  of  SFlltS.4o    . 

must  bafHioHiii  an  an  adgH  to 
measBa«>>^%4%teiadbaBMhan 
detadMdfraBtfKfadyafSF  ItU  aod 
fromiiiafiin  fcedatnpa.  HiafaaBscDust 
confapD  m  ai!1  thw  laspetlh  tetiie 
exact  staa,  »iraillaa.iMiui,  aad 


in  nrritiinhiUhafliMHnijOrraaur 
T^anspoitiAioa^Audlts  (FW),  GSA. 


12.Sactiae  a»*-41.a03tsw»inad4o 

readasfDttown: 

1101-41.809  'Mocufamantorpaaaansar 


adding  pin-feed  strips  on  tbe  ™— y«y 


Government  trevcJI  diould1)e  via  die 
lowest  TT>st  fus  avtiUiile  ficv  which  the 
trevelermeets  all  conditions.  T^e 
issuing  t^Aficn  must  anstirelhat  a 
lequeiA  is  conveyed  to4!fae  carrier  or  its 
agent  for  ibe  lowest  cost  tare  avalUbUe 
by  entering  "iowest  fere  for  which  ^le 
traveler  qualifies"  in  the  class  of  service 
Mode  vn  thelTIlL 

13.  Section  101-«1.205-4  is  revTsed  to 
readasloUoMTs: 

i  101-41.203-4   Radueeanaaasrvlcaa. 

When Covennneat travails  on  an  air 
cairiar^M.vsa^dteconat  fares  oAiBred 
oy^jaiRnuatr  carnarsxietvfeeQ  certain 
cities  Idty^aha)  4s  nandatoiyin^ss  an 
eMoepHcai  4i  audmiLaad  tmdar  41  -CPU 
30t-15-.27.  For  «r  tnvcfl  %Wween  cilies 
vphete  no  tJOMract  aervice  exists,  or  for 
tnvtA  hy  oflier  ooaawm  xaariar  modes, 
travel  nMMt  ha  parferHied  'ustng  the 

group,  excursion,  commutation,  special, 
or  reduced  one-Mray  or  mund-tcip  law 
when  it  can  be  determined  before  the 
start  of  a  trip  ^at  ibis  type  ctf  service 
would  be  more  practical  and 
economical  to  IheCovemmenL 

14.  Section  101-41.203-^  isrevtsedto 
read  as  follows: 

t101-41^203-6   Joint  procurement  of  ran 

When  4he  eaed  far  sleeping -or  parlor 
car  acoaaunadatsatH  is  1c»o%vn  at  l!ie 
time  i1m  tail  ^aa^ertfl^on  eervices  are 
authoriaed.  a  «iagie  GlU  sMR  %e  issued 
for  ^ent  ptaouiauMmt  -df  transpoitatiefi 
aad  amjuamadaBwM.  A  separate  CTR 
may  be  vsed  to  pfaoare 
accomnadatiaas  if  aiK±  aarvioe  is 
authorized  afler  pmuueuiailtttf'fee  rail 
transportation  tidbat.  1^  GTK  Aafl 
bear  the  aame«f<fiie  oarriertssatnglbe 
sleeping  ■or  paiior  car  tidcet  and.  ¥dMP 
known,  the  vanber  ^^e  GTR  covering 
the  rail  traaspoiMienaervioe. 

15.  Section  191-41.209-6  is  aamided 
by  cevisiBf  pan^afAi  m  tacaad  as 
follows: 


(b)  llM'GraATcowipan  ehdl  tef^vaa 
to  thMvelar  «40i  An  ah^fUket  for 
preseiAaiioB  to  4Ba  vanonng  carrier^ 
E8dh<aamer4h8t  isto^ravide  exceas 
bagga^senfc*  AdDBR^be  peitinHA 
coupon,  complete  It  to  show  thegroas 
and  tiat  !Mari|pfts  OT  ntmibar  t>f  piecas  tff 
neggagB  txrnes,  and  xtse  the  conpon  ^o 
sappontlie  sobsaQnaDtanjingai 
charigaB.  Hwcaniar  novifing^ 
service  fnayWHtsangges^recatpti» 
pqfug  cffiue  m  may  forwaid  the 
coupon  to  the  earner  to  which  the  Cni' 
was  tantead  for  h3&q|. 

re.  SectioB  t01-«l.?04-l  is  levtsadto 
read  aslbllows: 


flO«-««.J0«^ 

WVHh  the  •Noaplawi  «f  oootracts  fM 
inteacity^tia  aeiviuaaiid  contracts 
uutai  lid  siHo  hy  the  Mt  MohiHty 
Coranand  and^n  HHKtary  SeaHft 
Command,  a  copy  of  eadi  ooatiact 
neguliatad  ix  trtbarwisa,  providing  latob 
or  chaiys  for  pasaenger  tMiispoi  latiau 
services -AsB  he  fai-waided  ty  agenuea. 
prompQy  upoooBLmion.  to  ^le 
i.^narei  SarWoes  ndmiui  sli  stiuii  ^RfVA}, 

WaAiugtMi.  PC  toaes. 

17.  Seetten  m-4i.204-^  isrevisadte 
read  as  follows: 


Siot-4i.a0«-t 

Two  oapiee  «f  aadh  taoder  or 
quotaiMB  ctf  special  rales,  fares,  cl 
or  coaceasiaM  Jarcoiantuu  or  tmibaot 
cainecpawiengBi  tiampuilBlJwi 
services,  inohi^ng  those  taade  under 
rrrtirm  ItPTl  afThrT>riinndTnlumila 
Conuneroe  Act  H6  U.SJC  K9721). 
ianneriy  aectioo  22  <rf  (ha  lirtei  Mate 
Commerce  Act,  Shan  be  promptly 
submitted  by  the  negotiating  agendas  to 
theGeoeari  Sarvioes  AdministiaiioB 
(FWA).  IWa^hingkm,  DC  2040S. 

f  101-41 .205-1    [Reserved] 

18.  Section  101-41.2(}5-1  is  removed 
and  reserved. 

19.  Section  101-41.205-2  is  revised  to 
read  BslbBows: 

Sioi-«i.a»^  Wsmwttwipiiuiiim. 

(a)  ilwoeoai en  jof  Tsstung una 
proceawngtfcfcefs  t»wfer  Wuniet  OTtTs. 
A  blanket  <7rR  may  be  issaed  tocovar 
afl  ^(xats  waoed  daring  a  luutuaHy 
agreed  open  period  not  onceudiiig  1 
month  if  the  wonber  of  required  tudkels 
is  of  sufficient  vniame.  When  a  blanket 
GT^  is  mad  tepuidbmae  noritiple  tidgets 
(issued  daring  a  desigMttad  paynwait 
period),  the  CTR  mvit  be  given  to 
carrief  .or  its  ageflt  priorte  iBsaaiica  of 
the  feet  ticket.  GnUsaoing  officers  are 
prohJbMed  from  giving  only  «  OTR 
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number  to  the  carrier  or  its  agent  in  lieu 
of  an  actual  GTR.  Care  must  be  taken 
that  a  request  is  conveyed  to  the  carrier 
or  its  agent  for  the  lowest  cost  fare 
available,  which  is  done  by  entering 
"lowest  fare  for  which  the  traveler 
qualifies"  in  the  class  of  service  block 
on  the  GTR.  Tickets  shall  be  issued  as 
follows: 

(1)  At  the  beginning  of  each  payment 
period,  a  blanket  GTR  shall  be  prepared 
by  the  agency  and  given  the  TMC.  Each 
ticket  issued  by  the  TMC  for  the  period 
of  time  covered  by  the  blanket  GTR 
shall  bear  the  number  of  the  procuring 
GTR. 

(2)  A  separate  ticket  listing  shall  be 
prepared  by  the  TMC  for  each  GTR  to 
show  the  number  and  value  of  the 
tickets  issued  during  the  payment 
period  and  such  other  information  as 
may  be  agreed  upon  by  the  carrier  or  its 
agent  and  the  Government  agency. 

(3)  At  the  end  of  the  payment  period, 
payment  shall  be  made  as  provided  in 
101-41.206. 

(b)  Procedures  for  processing  unused 
tickets.  A  completely  unused  ticket 
procured  on  a  GTR  and  returned  to  the 
carrier  or  its  agent  during  the  same  week 
it  is  purchased  shall  be  voided  by  the 
carrier  or  its  agent  and  shall  not  appear 
on  the  biUing  invoice.  The  carrier  or  its 
agent  shall  issue  a  receipt  for  tickets 
returned  within  the  same  week  of 
issuance.  The  agency  shall  check  the 
appropriate  invoice  to  ensure  that  the 
agency  is  not  billed  for  the  returned 
tickets.  A  completely  unused  ticket 
procured  using  a  GTR  that  has  already 
been  paid  and  all  partially  unused 
tickets,  whether  paid  or  not,  shall  be 
processed  throu^  the  carrier  or  its 
agent  on  Standard  Form  1170  for  refund 
tuider  procedures  set  forth  in  §  101- 
41.210. 

20.  Section  101-41.206  is  amended  by 
revising  the  heading,  and  paragraphs  (a), 
(b).  (c)(3).  and  (d)  to  read  as  follows: 

§101-41,206   Speciaiprooedurufor 
payment  of  blanket  QTR  charges  for 
passenger  transportation  services. 

(a)  At  the  end  of  the  {>ayment  period 
for  which  a  blanket  GTR  has  been 
issued  under  §  101-41.205-2,  the 
original  GTR,  copies  of  the  agent's 
Coupons  or  credit  card  coupons  and 
individual  itineraries  for  each  ticket 
issued  but  not  voided  during  the  period, 
the  original  and  two  copies  of  the  ticket 
listing  and  the  SF 1113  shall  be 
forwarded  by  the  TMC  to  the 
responsible  agency  accounting  activity 
for  preparation  of  the  appropriate 
disbursing  documents  and  issuance  of 
the  check  to  the  TMC  for  transportation 
charges.  The  payment  check  shall  bear 
the  name  and  location  of  the  agency 


^ 


GTR 

(b) 

facil 


authoi  izing  payment  and  the  applicable 

r  umber. 

i  Lgencies  using  the  disbursing 
of  the  Department  of  the 
Treasury  shall  issue  Standard  Form 

( )CR.  Voucher  and  Schedule  of 
Paym(  nts  (voucher-schedule),  to  the 
Depar  ment  of  Treasury  for  issuance  of 
the  ch  ick.  The  payee  block  of  the 
vouch  jr-schedule  shall  include  the 
abovejcited  identifying  information  that 
on  the  payment  check. 


is  to 

(c) 

(3) 

copy 

card 


a  )pear  i 


he  agent's  coupons  or  reproduced 
(  f  the  agent's  coupons  or  credit 
c  )upon  copies  and  copies  of 
itinera  ries  for  each  ticket  paid  on  the 
listing  for  air  and/or  rail  service. 

(d) '  'he  carrier/TMC  shall  be 
respoi  sible  for  making  settlement  of  all 
overcl  arges  identified  by  GSA  upon 
subset  uent  audit  of  the  documents 
coveri  ig  their  respective  transportation 
servio  !S  and  for  stating  valid  claims  for 
additi  >nal  charges  as  prescribed  in 
Subpart  101-41.6. 

21.   ;ection  101-41/207-3  is  revised 
to  rea(  as  follows: 

§lOl-<  1.207-3    Disposition  of  spoiled  or 
cancel  td  QTR's. 

A  G  fR  spoiled  in  preparation, 
cance  ed,  or  prepared  for  issuance  but 
not  u£  }d  shall  be  marked  "CANCELED" 
across  the  face  and  forwarded 
immei  lately  through  the  issuing  office 
to  the  office  maintaining  the 
accoui  liability  records.  General  Records 
Schedule  9,  Travel  and  Transportation 
Recor(  s  (see  36  CFR  chapter  XII, 
§  122£  22),  provides  instructions  for  the 
dispell  of  a  GTR. 

§101- 

22. 
and 

23 
read 


1.208-4    [Reserved] 

lection  101-41.208-4  is  removed 
re  served. 
Section  101-41.208-5  is  revised  to 
follows: 


the 

of 

GTR 

fumi 

reverss 


'  less  5r 
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§  101-41.208-6    En  routs  Itonoring  of 
GTR's  or  rail  aervice. 

\Vh<  n  there  is  no  ticket  agent  on  duty, 
neces!  itating  the  purchase  of  a  rail 
transp  ortation  ticket  on-board,  the 
condu  ::tor  shall  issue  a  coach,  parlor 
car,  oi  sleeping  car  ticket  for  service 
autho;  ized  on  the  GTR  in  exchange  for 
'  GTR.  If  a  diflierent  service  or  service 
value  than  that  shov\m  on  the 
furnished,  the  type  of  service 
s|ied  shall  be  entered  on  the 
of  the  GTR  and  signed  by  the 
condii:tor  and  countersigned  by  the 
travel!  r.  The  traveler  shall  similarly 
endor  e  the  memorandum  card  copy  (SF 
1169-  \).  If  the  original  and  the 
memo  "andum  card  copy  are 
unava  lable,  the  traveler  shall  promptly 
forwaid  written  notification  of  the 


change  to  the  office  that  issued  the  GTR. 
The  carrier  shall  bill  charges  for  the 
changed  or  lesser  cost  service  to  avoid 
subsequent  adjustments  with  the 
Government. 

24.  Section  101-41.208-6  is  revised  to 
read  as  follows: 

§  101-41 .208-6    En  route  tKmoring  of 
GTR's  for  sleeping  or  partor  car  services 
only. 

When  a  GTR  is  presented  on  the  train 
for  sleeping  or  parlor  car 
accommodations  only,  it  shall  be 
honored  provided  such 
accommodations  are  available  and  the 
traveler  has  purchased  a  rail  passage 
fare. 

25.  Section  IOI-41.21O7I  is  amended 
by  revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (c)  to  read 
as  follows: 

§  I0l-41.21fr-1    Exeltange  or  returned 
ticltets. 

(a)  Exchanged  or  returned  tickets  are 
tickets  in  a  carrier's  possession  for 
which  the  carrier  has  issued  a  lesser 
valued  ticket,  receipt,  or  refund 
application  showing  a  refund  due  the 
U.S.  Government.  Agencies  shall  not 
submit  an  SF  1170  to  the  carrier  to 
claim  a  refund  for  the  unused  value  of 
an  exchanged  or  returned  ticket. 
Carriers  are  required  to  make  refunds  to 
the  "bill  charges  to"  office  indicated  on 
the  GTR  within  60  calendar  days  from 
date  of  ticket  exchange.  Agencies  must 
provide  travelers  with  a  "bill  charges 
to"  address  by  attaching  a  copy  of  the 
GTR  or  some  other  document  containing 
the  information  to  the  ticket  or  to  the 
travel  authorization.  If  carriers  cannot 
identify  the  issuing  agency,  refunds 
shall  be  sent  to  GSA  (FWCA). 
Washington,  DC  20405.  These  refunds 
are  subject  to  the  following  procedures: 

*  •        *        •        • 

(c)  When  accepting  exchanged  or 
returned  tickets  purdiased  with  a 
contractor-issued  Government  employee 
charge  card,  the  carrier  must  issue  a 
receipt  to  the  traveler  showing  a  credit 
is  due  the  traveler. 

26.  Section  101-41.210-la  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§101-41.210-18   Agency  monitoring  and 
procesaing  of  axchanged  fdwt  refunds. 

•  •       •       •       • 

(c)  Forward  carrier  ticket  refund 
applications  and  any  other  pertinent 
information  to  GSA  (FWCM), 
Washington.  DC  20405,  if  refund  has  not 
been  received  within  90  calendar  days 
of  date  of  ticket  exchange  or  return. 

27.  Section  101-41.210-2  is  revised  to 
read  as  follows: 


§101-41.210-2    Umnadoriinretumed 
tiekats. 

An  unused  or  unretumed  ticket  is  one 
which  has  not  been  used  for  passenger 
service,  exchanged,  or  returned  to  the 
carrier  or  travel  management  center 
(TMC)  that  issued  it.  Agencies  shall 
demand  the  refund  value  of  these  tickets 
from  carriers  or  TMC's  through  the  use 
of  an  SF  1170,  Redemption  of  Unused 
Tickets.  A  separate  SF  1170  must  be 
prepared  for  each  GTR.  though  more 
than  one  ticket  or  adjustment 
transaction  may  be  related  to  that  GTR. 
Each  ticket  must  be  listed  on  the  SF 
1170.  An  unused  or  unretumed  ticket 
purchased  under  a  GTS  account  must  be 
returned  by  the  traveler  to  the  Federal 
agency  office  that  purchased  the  ticket. 
That  office  shall,  in  turn,  return  the 
ticket  to  the  TMC  that  furnished  the 
airline  ticket.  The  TMC  must  issue  a 
receipt  to  the  agency  office  showing  a 
credit  is  due  the  agency.  An  imused  or 
unretumed  ticket  purchased  with  a 
contractor-issued  Government  employee 
charge  card  must  be  returned  by  the 
traveler  to  the  TMC  or  air  carrier  that 
issued  the  original  ticket.  The  TMC  or 
air  carrier  must  issue  a  receipt  to  the 
traveler  showing  a  credit  is  due  the 
employee.  For  procedures  covering 
unused  transportation  services  billed  by 
foreign-flag  carriers,  see  §  101-41.210-6. 

28.  Section  101-41.210-3  is  amended 
by  revising  the  introductory  text  and 
paragraph  (c)  to  read  as  followrs: 

§101-41.210-3    Agency  processing  of  SF 
1170  claims. 

Timely  processing  of  SF  1170  claims 
is  essential  to  facilitate  prompt  refunds 
from  carriers.  Agencies  processing  SF 
1170  claims  shall  ensure  that: 

•        •        •        •        • 

(c)  All  other  copies,  including  copies 
of  unused  tickets,  are  retained  by  the 
agency  for  accounting  control. 

29.  Section  101-41.210-3a  is 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

§101-41.210-3a    Carrier  processing  of  SF 
1170  claims. 

Each  carrier  shall  promptly  refund 
monies  to  adjust  items  listed  on  an  SF 
1170.  whether  or  not  the  related  GTR 
has  been  submitted  or  paid.  The  carrier 
shall  indicate  on  the  original  SF  1170 
the  amoimt  credited  to  each  ticket  and 
the  total  amount  being  refunded,  and 
shall  retiuTi  the  original  with  its  refund 
to  the  agency.  A  refund  that  is 
inconsistent  with  the  information  on  the 
SF  1170  shall  be  explained  or  computed 
on  the  SF  1170  or  in  an  attached  letter. 
A  carrier  declining  to  refund  shall 
furnish  an  explanation  on  the  original 
SF  1170.  If  a  carrier  is  unable  to 


determine  which  agency  submitted  the 
SF  1170.  the  payment  and  refund 
information  shall  be  sent  directly  to  the 
General  Services  Administration 
(FWCA).  Any  refunds  sent  directly  to 
GSA  will  be  subject  to  the  following 
procedures: 

30.  Section  101-41.210-4  is  revised  to 
read  as  follows: 

§101-41.210-4    Agency  processing  of  SF 
Il70rafunds. 

Upon  return  of  the  original  SF  1170 
with  the  refund,  the  agency  shall  record 
and  deposit  the  refund  in  conformity 
with  its  fiscal  procedures.  If  the  refund 
has  previously  been  reported  to  GSA  as 
uncollected  under  §  101-41.210-5,  the 
agency  shall,  within  30  calendar  days  of 
receipt  thereof,  forward  the  original  SF 
1170  and  file  copy  of  the  ticket  together 
with  any  advice  from  the  carrier 
regarding  the  basis  of  the  refund,  to  the 
General  Services  Administration 
(FWCA),  Washington.  DC  20405. 

31.  Section  101-41.210-5  is  amended 
by  revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§101-41.210-6    Agency  processing  of  SF 
1 170  claims  for  whicli  Itte  carrier  failed  to 
refund  or  otherwise  satisfy  the  claim. 

(a)  Partial  tickets.  A  partial  ticket  is 
one  in  which  one  or  more  (but  not  all) 
coupons  have  been  used.  If,  within  90 
calendar  days  from  the  date  of  issuance 
of  the  SF  1170.  the  carrier  has  failed  to 
make  refund  for  the  unused  portion  of 
a  partially  used  ticket  or  to  furnish  a 
satisfactory  explanation  as  to  why  no 
refund  is  due,  the  agency  shall  transmit 
the  triplicate  of  the  SF  1170  and  all 
related  correspondence  to  the  General 
Services  Administration  (FWCA), 
Washington.  DC  20405,  for  appropriate 
action.  An  agency  may  remove  from  its 
active  accounts  those  debts  referred  to 
GSA  under  this  section.  This  shall  be 
recorded  in  a  manner  sufficient  to 
support  its  removal  from  agency 
accounting  records.  Should  a  refund  or 
response  be  received  from  the  carrier 
after  referring  the  claim  to  GSA,  the 
agency  shall,  within  30  calendar  days  of 
receipt  thereof,  forward  the  original  SF 
1170  and  file  copy  of  the  ticket,  together 
with  any  advice  from  the  carrier 
regarding  the  basis  of  the  refund,  to  the 
General  Services  Administration 
(FWCA)  in  accordance  with  §  101- 
41.210-4. 
•        •        •        •        • 

(c)  Agencies  shall  send  to  the  General 
Services  Administration  (FWC)  all  SF 
1170  claims  on  complete  tickets  on 
which  the  carrier  alleges  that  no  refund 
is  due  or  on  which  there  is  doubt  as  to 
whether  the  carrier  has  refunded  the  full 


value  of  the  imused  ticket.  Agency 
accounting  shall  be  the  same  as  is 
prescribed  for  partial  tickets  forwarded 
to  the  General  Services  Administration. 

§l0l-4l.210-6a    cnaaarvsd] 

§101-4l.210-6b    [Reaarvwq 

§101-41.210-60    [Raaarvad] 

32.  Sections  101-41.210-5a,  210-5b. 
and  210-5C  are  removed  and  reser\'ed 

33.  Section  101-41. 210.5d  is  revised 
to  read  as  follows: 

§101-4l.2l0-6d    Agency  recovery  of 
cantor  refunds  sent  directly  to  GSA. 

To  recover  carrier  refunds  sent 
directly  to  GSA  (FWCA),  agencies  must 
forward  either  an  F  1080,  Voucher  for 
Transfer  Between  Appropriations  and/ 
or  Funds,  or  SF  1081.  Voucher  and 
Schedule  of  Withdrawals  and  Credits,  to 
the  General  Services  Administration 
(FWCA).  Included  on  these  forms  must 
be  the  name  of  the  carrier,  carrier  check 
number,  date,  and  amount  of  check 
(obtained  from  carrier),  as  well  as  the 
GTR  number  and  the  appropriation 
number  to  be  credited.  Agency  refund 
requests  should  be  sent  promptly  to 
GSA  (FWCA).  Refunds  from  carriers 
which  are  not  identified  and  claimed  by 
agencies  within  300  days  after  receipt 
by  GSA  (FWCA)  will  be  retumed  to  the 
U.S.  Treasury  as  miscellaneous  receipts. 

34.  Section  101-41.210-6  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

§  101-41 JZ10-4    Refund  procedures 
covering  unused  transportation  services 
billed  by  foralgn-flag  carriers. 

•        •        •        •        • 

(c)  Adjustments  for  unfumished 
transportation  services  not  reported  on 
SF  1170  but  made  by  deduction  or  setoff 
shall  be  noted  on  the  deduction  voucher 
with  a  full  description  of  each  unused 
ticket  or  portion  thereof.  Reference  shall 
also  be  made  to  the  transportation 
request  number  and  the  disbursing 
office  (D.O.)  voucher  or  schedule 
number  end  the  date  of  payment  of  the 
voucher  on  which  the  GTR  was  paid  if 
other  than  the  deduction  voucher.  The 
unused  ticket  or  portion  thereof  shall  be 
forwarded  by  the  agency  to  the  carrier 
and  a  copy  of  the  transmittal  letter  shall 
be  attached  to  the  deduction  voucher 
involved. 

35.  Section  101-41.211-2  is  revised  to 
read  as  follows: 

§101-41.211-2    Disposition  of  recovered 
GTR's  previously  reported  tost  or  stolen. 

A  GTR  that  has  been  reported  as  lost 
or  stolen  but  subsequently  recovered 
shall  not  be  used  to  obtain 
transf>ortation  or  accommodations.  The 
recovered  GTR,  whether  it  is  blank  or 


partially  or  completely  filled  out,  shall 
be  rettmied  promptly  to  the  issuing 
officer  who  shall  mark  it  "CANCELED" 
and  forward  it  through  appropriate 
channels  to  the  office  keeping  the 
accountability  records.  The  National 
Archives  and  Records  Administratitn 
General  Records  Schedule  9,  Travel  and 
Transportation  Records,  provides 
instructions  for  disposition  of  canceled 
GTR's  (see  36  CFR  chapter  XII, 
§1228.22). 

36.  Section  101-41.211-3  is  revised  to 
read  as  follows: 

f  101-41,211-3    Bnung  charges  for  GTR's 
lost  by  carrier. 

(a)  When  a  carrier  has  lost  ot 
misplaced  a  GTR,  it  shall  bill  the 
charges  for  the  services  furnished  on  the 
SF 1113,  Public  Voucher  for 
Transportation  Charges,  annotated  with 
the  following  signed  certification:  "I 
certify  that  all  U.S.  Government 
Transportation  Reqixests  (GTR's) 
honored  by  the  above-named  carrier  or 
travel  agent  pass  into  my  office;  that 
ticket(s)  (form  and  ticket  number(s)), 
value  of  ticket(s),  accommodations 
(number  and  type),  points  of  travel 
(&om  and  to)  annotated  below  was 
(were)  furnished  in  exchange  for  the 
specified  GTR;  that  the  stated  value(s)  is 
(are)  true  and  correct;  that  the  said  GTR 
has  been  lost  or  misplaced  and  cannot 
be  located;  that  the  honoring  carrier  has 
not  received  payment  for  services 
rendered  thereimder,  and  that,  if  the 
said  GTR  is  later  fbxmd,  it  will  be 
marked  "Canceled— SF  1113  with 
Signed  Certification  Issued  in  Lieu  of 
Lost  GTR"  and  transmitted  to  the^ 
General  Services  Administration  '' 
(FWAA/C),  Washington,  DC  20405,  and 
no  claim  made  thereon.  Copy/copies  of 
tidcet  coup<H)(s),  with  the  GTR  nimiber 
visible,  will  be  attached  in  support  of 
the  SF  1113.  A  statement  of  any  other 
pertinent  facts  and  cinnunstances 
should  be  included.  Each  lost  or 
misplaced  GTR  shall  be  billed  on  a 
separate  SF  1113  to  be  distinguished 
from  charges  applicable  to  other  GTR's. 
(See  §  101-41.214  for  bilhng  of 
transportation  charges.) 

(b)  Dislnirsing  officers  shall  certify  on 
the  SF  1113  that  the  services  specified 
thereon  have  been  furnished,  that 
payment  has  not  been  made  to  any 
claimant,  and  that  the  record  has  been 
annotated  to  prevent  duplicate  payment. 
The  carrier  may  transmit  its  bill  (SF 
1113  with  certification)  to  the  Genera) 
Services  Administratioi  (FWCA), 
Washington.  DC  20405,  if  the  paying 
agency  is  unknown. 

37.  Section  101-41.211-4  is  revised  to 
read  as  ibllows:^ 


41.21 
to 


tth; 


§101-41.211-4    DtaposMon  of  GTR's 
prsvl  NMly  csrtlflsd  lost  by  earrisr. 

Ai  original  GTR  that  is  located  after 
payr  lent  has  been  made  imder  §  101- 
1-3  shall  be  fcMivarded  pramptfy 
General  Services  Administratirai 
(FWAA/Q,  Washington,  DC  20405. 
togel  ler  with  a  reference  to  the  carrier's 
bill  (  n  which  charges  for  the  lost  GTR 
were  paid. 

38  Section  101-41.211-5  is  revised  to 
read  as  follows: 

§l0l)-41.211-6   BiUngcftargssfdrair 
bsggaos  coupons  lost  by  csfilsf. 


.  (aiWhen  a  carrier  has  lost  or 
misi  laced  its  ffight  coupon  copy  of  the 
GEB.  ^T  covering  the  air  carriage  of 
exce  is  baggage,  it  shall  bill  the  charges 
on  ai  I  SF  1113  annotated  with  the 
folk]  vving  signed  certification:  "I  certify 
that  til  GEBATS  honored  by  the  above- 
nam  id  carrier  or  travel  agent  pass  into 
my  ( ffice;  that  the  authorizing  GTR(s) 
(nur  iber(s)),  appticable  passenger 
tick(  t(s)  (nimibeils)),  name  of  traveler(s), 
wei{  itornimiberof  pieces  of  excess 
bagi  ige  authorized  and  carried,  points 
betv  een  which  service  was  authorized 
and  "endered,  and  all  other  information 
pert  aent  to  the  transaction  annotated 
belo  IV  was  (were)  furnished  in  exchange 
for  t  le  spe<dfic  (3SAT;  that  the  stated 
vahi  Ks)  is  (are)  true  and  ctxrect;  that  the 
said  GEBAT  has  been  lost  or  misplaced 
and  :annot  be  located;  that  the  honoring 
carr  sr  has  not  received  payment  for 
serv  ces  rendered  thereimder,  and  that, 
if  tb !  said  CXBAT  is  later  found,  it  will 
be  n  arked 'Canceled— SF  1113  with 
Sign  ad  Certification  Issued  in  Lieu  of 
Lost  GEBAT*  and  transmitted  to  the 
Gen  iral  Services  Administration 
(FW  \A/Cl  Washii^on.  DC  20405,  and 
no  c  aim  made  thereon.'*  The  disbursing 
offic  ar  shall  certify  (m  the  SF  1113  that 
the  I  ervices  specified  therein  have  been 
fum  shed,  that  payment  has  not  been 
mac  i  to  any  claimant,  and  that  the 
recc  :d  has  been  annotated  to  prevent 
dup  icate  payment 

(b  Excess  baggage  charges  supported 
by  a  certified  statement  instead  of  a  lost 
GEE  AT  shall  be  billed  separatefy  from 
othc  r  types  of  transportation  charges. 
Wtu  re  the  paying  agency  cannot  be 
dete  rmined,  the  carrier  may  submit  its 
bill  o  the  General  Services 
Adn  linistration  (FWCA).  Washington. 
DC :  0405,  for  forwarding  to  the 
resp  Dnsible  agency. 

(c  An  original  GEBAT  that  is  located 
aftei  issuance  of  the  certified  statement 
inst  lad  of  the  lostCXBAT,  togetherwith 
are  arence  to  the  carrier't  bill  on  which 
dial  ^  for  the  lost  GEBAT  were  paid, 
shaJ  i  be  farwarded  pramptfy  to  GSA 
(FWAA/Q. 


39.  Sectiaa  101-41.213  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§101-41.213   Canrlsrontrtas  on  GTR's. 

(a)*  *  • 

(3)  In  the  "Auditor's  Value"  space,  the 
carri«'  audit  officer  shall  enter  the 
charges  as  spedfied  in  paragraf^  (a)(2) 
of  this  §101-41.213  fortiie  "Agents 
Valua" 
•        •        •        •        • 

40.  Section  101-41.214-3  is  revised  to 
read  as  follows: 

§  101-41.214-3   Carrier  machine  puncfiing 
on  GTR's. 

Carriers  using  80-coIumn  tabulating 
equipment  have  the  option  of 
keypimching  certain  information  in  the 
GTR's.  Carriers  electing  to  punch  the 
GTR  must  pimch  all  information  in 
fields  1-20  as  specified  below.  Fields 
21-25  are  for  optional  use  by  carriers. 
No  other  card  fields  may  be  used 


Fields 


1-5 


6-10 
11-18 

19-20 


21-25 


information 


Carrier's  code  numbo'  as  putiKshed 
in  the  Cortinental  Directory  of 
Standard  Canier  Alpha  Codes 
(SCAC)  and  Standard  Tariff 
Agents  Codes.  Inquiries  shall  t>e 
addressed  to  NMFTA,  2200  Mill 
Road,  Alexandria,  VA  22314. 

Carrier's  bill  nurtit)er. 

Total  amount  of  transportation 
charges. 

Federal  account  (appropriation) 
symbol.  (To  be  ot>tained  from  the 
Department  of  the  Treasury  ar>- 
nual  publication  "Federal  Account 
Symtiots  and  Titles.') 

Carrier's  optional  ir>-house  code. 


41.  Section  101-41.214-5  is  amended 
by  revising  paragraph  (e)  to  read  as 
follows: 

§101-41.214-6   PreparaOoa  of  carrier 
bWingformk 

•        •        •        •       • 

(e)  Each  carrier  shall  insert  in  the 
appropriate  block  on  the  SF  1113  (and 
SF  1113-A),  the  standard  carrier  alpha 
code  (SCAC)  assigned  to  that  carrier  in 
the  National  Motor  Freight  Traffic 
Assodation,  Inc^  Agent,  Directory  of 
Standard  Multi-Modal  Carrier  and  Tarif 
Agents  Codes  (SCAC  and  STAC],  ICC 
NMF 101,  applicable  supplements 
thereto,  or  subsequent  reissues  thereof. 

42.  Section  101-41.214-7  is  revised  to 
read  as  follows: 

§101-41.214-7   Creaa-refarwieaon 
bMnga  for  addtttonal  or  aupptatnanfal 


Vouchers  supported  by  GTR's  which 
extend  or  supplement  services  covered 
by  other  GTR's  shall  be  endrased  bjr  the 
paying  office  or  issuing  agency  to  show 


the  disbursing  office  (D.O.)  voucher 
number  or  schedule  nimiber,  date  of 
payment,  and  date  of  the  prior  payment. 
Vouchers  covering  air  excess  baggage 
charges  need  not  be  so  endorsed. 

Subpart  101-41.»-Fr»ight 
Transportation  Servicas  Furnished  for 
tha  Account  of  the  United  States 

V 

43.  Section  101-41.300  is  revised  to 
read  as  follows: 


§101-41.300   Scope  and  appilcabliity  of 
subpart 

This  subpart  sets  forth  regulations  and 
procedures  governing  the  procurement 
of  and  the  billing  and  payment  for 
freight  or  express  transportation  ser\'ices 
for  the  account  of  the  United  States. 

44.  Section  101-41.302-2  is  amended 
by  revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(1)  and 
(a)(6),  the  introductory  text  of  paragraph 
(c),  paragraph  (c)(4)  and  paragraph  (d)  to 
read  as  follows: 

1101-41.302-2    Description  and 
dtetniMition  of  Government  bills  of  lading. 

(a)  The  U.S.  Government  bill  oflading 
(GBL)  is  a  nine-part  set  consisting  of  six 
basic  forms.  The  sets  are  carbon- 
interleaved  for  simultaneous 
preparation.  The  GBL  set  is  arranged  in 
the  following  order: 

(1)  SF  1103  (original),  which  refers  to 
subpart  101-41.3  for  the  terms  and 
conditions  of  the  contract  of 
transportation  and  contains  both  the 
description  of  the  articles  comprising 
the  shipment  and  the  certificate  of 
delivery,  is  given  to  the  carrier  upon 
tender  of  shipment  for  use  as  supporting 
documentation  with  the  voucher 
covering  the  transportation  charges 
involved. 

•  •        •        •        • 

(6)  SF  1103-A  (memorandum  copy), 
of  which  there  are  four  copies,  is  for  use 
by  the  shipper  for  fiscal  and 
administrative  purposes. 

(c)  The  U.S.  Government  Bill  of 
Lading-Privately  Owned  Personal 
Property  (PPGBL)  is  a  seven-part  form 
available  in  either  snap-out  or  computer 
pin-feed  formats.  The  sets  are  caitwn 
interleaved  for  simultaneous 
preparation.  The  PPGBL  is  arranged  in 
the  following  order 

•  •        •        •        • 

(4)  SF  1205  (freight  waybill-original) 
is  given  to  the  origin  carrier  and  is 
either  carried  to  destination  or  is 
otherwise  sent  to  destination  in 
compliance  with  origin  carrier's 
instructions.  It  also  serves  as  the 


substitute  billing  document  when  the 
original  PPGBL  is  lost  or  destroyed. 

(d)  The  GBL  continuation  sheets  (SF 
1109  through  1112)  are  also  available  in 
nine-part  sets  and  are  arranged  in  order 
corresponding  to  the  GBL  sets.  The 
continuation  sheets  are  for  use  with  the 
regular  GBL  and  the  personal  property 
GBL. 

45.  Section  101-41.302-3  is  amended 
by  revising  paragraph  (i)  to  read  as 
follows: 

§101-41.302-3    Tenns  and  conditions 
governing  acceptance  and  use  of  GBLs. 
•        •        •        •        • 

(i)  The  nondiscrimination  clauses 
contained  in  section  202  of  Executive 
Order  11246,  as  amended  by  Executive 
Order  11375,  relative  to  equal 
employment  opportunity  for  all  persons 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin,  and  the 
implementing  rules  and  regulations 
prescribed  by  the  Secretary  of  Labor  are 
incorporated  by  reference  in  the  GBL. 

46.  Section  101-41.302-5  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§101-41.302-6    Pickup  and  delivery 
services. 


(b)  When  a  shipper  or  consignee  so 
requests  and  if  the  carrier  furnishes 
delivery  service  at  destination,  the 
carrier  shall  check  the  appropriate  box 
in  the  "Certificate  of  Carrier  Billing" 
section  on  the  GBL. 

47.  Section  101-41.303-4  is  revised  to 
read  as  follows: 

§101-41.303-4    Lost  original  commercial 
l>llis  of  lading  subsequently  recovered. 

When  the  original  commercial  bill  of 
lading  or  commerdal  express  receipt  is 
recovered  after  conversion  of  tm 
authentic  copy  of  the  commerdal 
document  to  a  GBL,  the  original 
commercial  document  shall  be 
forwarded  to  the  paying  office  of  the 
agency  concerned,  with  an  appropriate 
reference  to  the  previous  conversion.  If 
the  transportation  charges  on  the  GBL 
converted  from  the  copy  of  the 
commercial  document  have  already 
been  paid,  the  recovered  original 
commercial  bill  of  lading  or  commercial 
express  receipt  shall  be  marked  "VOID"; 
annotated  with  the  disbursing  office 
(D.O.)  voucher  or  schedule  number  (or 
the  GSA  certificate  of  settlement 
number)  and  payment  date;  and 
transmitted  to  the  General  Services 
Administration  (FWAA/C),  Washington. 
DC  20405. 

48.  Section  101-41.305-2  is  amended 
by  revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 


§101^1.306-2   Transit  records; 
processing  and  distrttMiilon. 

(c)  Furnishing  ttxinsit  certificates. 
Transit  certificates  (record  of  transit 
tonnage  and  application)  need  not  be 
prepared  and  furnished  to  GSA  (FWAA/ 
C)  when  the  paying  office  normally 
verifies  or  enters  the  inbound  billing 
information  in  the  "Description  of 
Articles"  block  of  the  GBL  If  the  paying 
office  does  not  verify  or  provide 
inbound  billing  information,  the 
certificates  shall  be  furnished  to  Oneral 
Services  Administration  (FWAA/C). 
Washington.  EX:  20405,  as  follows: 
•        •        •        •        • 

49.  Section  101-41.305-5  is  revised  to 
read  as  follows: 

§101-41.305-6    Paying  office  action  en 
transn  billings. 

The  paying  office  shall  verify  and.  if 
necessary,  correct  the  transit 
information  sho%vn  on  the  GBL  When 
the  required  transit  information  is  not 
shown,  the  paying  office  shall  enter  the 
following  information  in  the 
"Description  of  Articles"  block  of  the 
GBL,  or  on  a  GBL  continuation  sheet, 
under  a  heading  "TRANSIT 
RESHIPPING  CERTmCATE-INBOUND 
BILLING  REFERENCES":  The 
disbursing  office  (D.O.)  voucher  or 
schedule  nimiber  and  the  date  of 
payment  of  the  inbound  billing,  before 
forwarding  the  SF  1113  and  a  notice  of 
any  refunds  to  GSA  (FWAA/C). 
Vouchers  with  the  accompanying  GBL 
covering  bee  or  surrendered  transit 
shall  be  transmitted  to  GSA  (FWAA/C) 
separate  from  other  types  of 
transportation  vouchers. 

50.  Section  101-41.306  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§101-41.306    Diapositton  of  GBL  forms 
upon  delivery  of  property  to  carrier  for 
shipment 

(b)  The  issuing  office  shall  retain  a 
certified  memorandum  copy;  i.e.,  the 
issuing  office  copy  (SF  1103-A  and  SF 
1109-A,  if  any),  and  send  the  consignee 
copy  (SF  1103-B  and  SF  1109-B,  if  any) 
to  the  consignee.  A  contractor  acting  as 
shipper  shall  retain  one  certified 
memorandum  copy,  forward  one  copy 
to  the  issuing  office,  and  send  the 
consignee  copy  to  the  consignee. 

51.  Section  101-41.307-5  is  revised  to 
read  as  follows: 

§101-41.307-6    Lost  original  GBL's 
recovered  aner  aetttement 

When  a  lost  original  GBL  is  recovered 
after  settlement  is  effected  on  the  basis 
of  the  fieight  waybill,  the  original  GBL 


shall  be  forwarded  to  the  paying  office 
of  the  agency  concerned  for 
cancellation.  The  original  GBL  shall  be 
inscribed  with  the  disbursing  office 
(D.O.)  voucher  or  schedule  number,  the 
GSA  certificate  of  settlement  number, 
and  the  pa  jrment  date  of  the  Greight 
waybill  settlement  voucher  and  shall  be 
forwarded  to  GSA  (FWAA/C). 

52.  Section  101-41.3O8-1  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

S101-41.30e-1    Agency  control. 

Agencies  shall  maintain 
accoimtability  records  and  physical 
control  of  GBL  stock.  Employees 
responsible  for  the  issuance  and  use  of 
GBL  forms  shall  be  held  accountable  for 
their  disposition.  GBL  forms  generally 
are  serially  nimibered  at  the  time  of 
printing;  no  other  numbering  of  the 
forms,  including  additions  or  changes  to 
the  prefixes  or  additions  of  suffixes,  is 
permitted. 

53.  Section  101-41.308-2  is  revised  to 
read  as  follows: 

S  101-41.308-2    Otaposttlon  of  unused 
GBL'S. 

GBL  forms  spoiled  in  preparation, 
prepared  for  issuance  but  not  used,  or 
unusable  for  any  other  reason  shall  be 
canceled  and  returned  to  the 
accountable  ofHce.  Those  forms  shall  be 
disposed  of  in  accordance  with  General 
Records  Schedule  9.  Travel  and 
Transportation  Records.  (See  36  CFR 
chapter  Xn.  §1223.22.) 

54.  Section  101-41.309-2  is  am^ided 
by  revising  paragraph  {c)(4)  and  the 
concluding  text  of  f>aragraph  (c)  to  read 
as  follows: 

$101-41.309-2    Motor  carrier  or  freight 
fonwanier  destinatJon  storage  In  transit  of 
household  goods  or  mobUe  (hveUings. 

(c)  *  •  • 

(4)  A  copy  of  the  original  SF  1113. 
Public  Voucher  for  Transportation 
Charges,  which  was  submitted  by  the 
line-haul  carrier,  and  copies  of  any 
other  supplem«ital  SF's  1113 
previously  submitted  for  payment  of 
accessorial  charges  relating  to  items 
paid  on  the  original  bill. 

The  originals  of  those  statements 
listed  in  paragraphs  (cUl)  and  (c)(2) 
shall  be  used  as  support  for  accessorial 
charges. 

55.  Section  101-41.310-2  is  amended 
by  revising  paragraphs  (a)  and  (d)  to 
read  as  follows: 

$101-41^0-2    Preparation  of  carrier 
billing  forms. 

(a)  Instructions  for  the  preparation  of 
SF  1113,  Public  Voucher  for 


J, 


Transpoi  t 
the  GSAJguidi 
Process 
Uding" 
00-682-$ 
copies  o 


requisiti  m 


format 

provii 

activity, 


din  J 


t( 


ation  Charges,  are  furnished  in 

e  "How  to  Prepare  and 
.S.  Government  Bills  of 
national  stock  number  7810- 
740).  Agencies  may  obtain 
this  guide  by  submitting  a 
in  FEDSTRIP/KflLSTRIP 
the  GSA  regional  office 
support  to  the  requesting 


(d)  Ea  h  carrier  shall  insert  in  the 
appropr  ate  block  on  SF  1113  (and  SF 
,  the  Standard  Carrier  Alpha 
Code  (SdAC)  assigned  to  that  carrier  in 
the  Natii  inal  Motor  Freight  Traffic 
Association,  Inc.,  Directory  of  Standard 
Multi-M  >dal  Carrier  and  Tariff  Agents 
Code  (S<  AC  and  STAC),  ICC  NNff  101, 
applicab  e  supplements  or  subsequent 
reissues. 

56.  Se  :tion  101.41.310-4  is  amended 
by  revis  ng  paragraph  (a)(2}  to  read  as 
follows: 

$  101-41. 110-4    Presentation  and  payment 
of  carrtof  si 


(a) 


Mils. 


(2)  A  ]  articipating  carrier  or 
forward*  r  in  privity  with  the  contract  of 
carriage  js  evidenced  by  the  covering 
GBL  wh(  in  the  bill  is  submitted  with  a 
waiver  a  xomplished  by  the  last  carrier 
(as  desa  ibed  in  paragraph  (a)(1)  of  this 
section)  in  favor  of  the  billing  carrier; 


57. 
read  as 


Se:ti(Hi 


101-41.311  is  revised  to 
illows: 


$101-41.11 
voiuntaq 

Agenc  [i 
refunds 
§  101-4: 


es  shall  report  voluntary 
other  than  those  described  in 
305-3  of  this  subpart)  of 
payments  for  freight  or  express 
o  the  General  Services 
iniitration  (FvVAAyC),  Washington. 
204(15.  Each  report  shall  include  the 


1    Reporting  of  carrier 
refunds. 


excess 

charges 

Adm 

DC 

followii^g: 

(a)  GEC  reference  and  amoimt  of 
refund; 

(b)  Dij  bursing 
scheduli 


office  (D.O.)  voucher  or 
number  and  date  of  payment 
assigned  to  the  original  payment;  and 
(c)  Ca  rier's  name  and  bill  number. 
58.  Se  :tion  101-41.312  is  amended  by 
revising  paragraph  (cM3)  to  read  as 
follow^ 

$  101-41A12    Exception  to  usual  biltlng 
and  payr  lentprocadurss. 


(c) 

(3)  Payments  made  luider  the 
provisia  is  of  this  section  are  subject  to 
adjustm  int,  if  otherwise  proper,  when 
the  cargi  i  is  lost,  damaged,  or  not 
deliverep  to  the  destination  specified  in 


the  hill  of  lading  contracts.  Agencies 
shall  make  a  diUgiant  eSbit  to  collect  all 
agency  rlaimg  arising  under  the 
provisions  of  this  section  and  shall 
report  uncollected  debts  to  the  General 
Government  Division,  Claims  Group, 
U.S.  General  Accounting  Office, 
Washingtmi,  DC  2054& 

59.  Section  101-41.313-1  is  revised  to 
read  as  follows: 

$101-41.313-1    GBLfonns. 

(a)  Agencies  may  obtain  supplies  of 
the  individual  snapout  GBL  sets  by 
submitting  a  requisition  in  FEDSTRIP/ 
MILSTRIP  format  to  the  GSA  regional 
office  providing  supp<»t  to  the 
requesting  activity.  Agencies  having 
facilities  for  computer  preparaticHi  of 
GBL's  may  order  them  in  continuous 
fanfold  format  with  pin-feed  strips 
attached  to  the  sides,  but  such  forms 
must  conform  to  all  other  specifications 
on  the  GBL,  including  overall  size, 
wording,  arrangement,  color, 
constructicHi,  and  grade  of  paper.  Minor 
adjustments  In  spacing  to  accommodate 
differences  in  alignment  of  computer 
line  printing  are  permissible,  but  al) 
copies  in  the  GBL  sets  must  register 
from  part  to  part.  Agency  orders  for 
continuous  Enfold  GBL's  shall  be 
executed  and  processed  in  accordance 
with  §  101-26.302  of  this  chapter.  GSA's 
Federal  Supply  Service,  Furniture 
Commodity  Center  (3FNI-CO), 
Washington,  DC  20406  maintains 
records  of  the  serial  numbers  of  all  GBL 
and  personal  property  GBL  sets 
furnished  and  the  names  and  mailing 
addresses  of  the  receiving  agencies. 

(b)  An  agency  may  order  overprinting 
on  the  GBL  forms  to  the  extent  of 
identifying  the  name,  bureau  or  service, 
and  address  of  the  payment  office; 
appropriation  or  fund  chargeable;  and 
name  and  title  of  the  issuing  officer  and 
place  of  issue.  No  other  overprinting  on 
the  GBL  forms  is  permitted  unless 
specifically  approved  in  ^Titing  by  the 
General  Services  Administration  (FW), 
Washington,  DC  20405. 

60.  Section  101-41.313-2  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

101-41.313-2   Carrier  WHIng  form. 

SF  1113,  Public  Voucher  for 
Transportation  Charges,  which  shall  be 
used  to  bill  freight  transportation 
charges,  is  printed  on  6^/i  by  11-incb 
white  paper,  with  an  added  SVt  by  3Vis- 
inch  tear-off  slip  which  generally  is 
returned  to  the  carrier  with  the  check 
covering  payment  of  the  vouchered 
charges,  unless  alternate  arrangements 
are  made  for  providing  this  information. 
(See  §  101-41.803(b)  for  exception.)  SF 
111  3-A,  Public  Voucher  for 


r»dmd  a^iirtw  /Vol  9%,  Mtt.  34  /  fMdqr.  P^hruf  !>.  KM  / 


TanqportatiaoOiaiBM  (MriBUxaadwB 
Copy),  priatadfloy^owpapsc  istba 
8ain0dJB»Md»«(|^oa3  wraiout  the 
tear«ffsUp. 


61.Sacdfla]f01-it.314-li8i«viMdi»    •  •  •  •  • 


imprtpariwnipftngrtoB  i 
daissifications  or  to  the  Eailure  la  deduct 
proper  amounts  under  agreeBwats. 
Howaver.  agmciet  are  not  raUavad  of 


readasIo&awK 


Wiui  niaaKce]MiBn  of  cBittncts  fof 
IogbI  ■tetagB.  mvaga.  andhaulsoa  (s 
S 101-41  J04xff«is  ndyait)  end 
omtiacts  enterad  iBto%jr  tfaaMifitazy 
Sealift  GoBunand  OT  the  Air  MobUl^ 
CoBmand,  a^oopjr^f «K^  ooMiaet  far 
freigM  w  exjHass  tnn^pwMMiaa 
services,  nagoyated  m-ACfaarwiaa. 
providUhg  rataa  or  du^pa  diaS  ke 
tMnsmittad  lir^ganciaa  Dramptly  upon 
«wcMttoBlD  On  Gan«alSnvioet 
Admliilrtirtiop  ffWM;  WadiiMtm,  OC 
20405. 


(3)PiovidiBgtba4 
an  ai^MiBnt  MToc  deiftct  or  impiopdaty 

wittam  7  d^r»  cff  reoaipt  of  an  invoK». 

•  •  •  •  • 

W  ffnrlfca  iwirpowagf  dotaiMiiiii^ 
whedier  tnlerast  penalties  under^ 
Froiaf«  hqmHBt  Ad.  31 UXC  3g01.«t 
se?..  are  (kia.  Ike  dala«a  «^oh 
Willie  Aw  to: 
ofai 


62.  SeciioB  Ml-41.914-2  is  leviaad  to    iMd  m  foUoivs: 
readasfaBowK 


•4.  SactiaD  101-41.500  is  revised  to 


tlOl-eiJOO  Scape  end  appliceM%1 


This  sakpeit  aaU  iBith  praoaduses 
wylic^Ue^elbeasaartieoorciaiiBsky 
tte  Uatei  SMae  lhet«iiaa  out  offtai^ 

fiinidMdteXbeeooewDt  oflfaa  UnMad 
States,  the  oonsidatati<Hi  and 
dtMoaitien  of  atumi  thaiem.  ti» 
eouection«fclaiinebyadminietzaii«« 
offMt  endty  <«kar  eeeena,  Ibe 
ImpositioBofl 

1^ 


(DCuiier  UUaand  eupp«rtii« 


Btadeby 
freight 


fywiiil  pi^BBeato 
dutmning 


omoatilor 
on 


Ti 
S 


te)  IMeaetSA'aefBoa  of 


Genofd  Seevicee  AdttiinittnHoD 
ffWAA/Q.  Waahinglon.  DC  20405,  far 

»»hidwr<tdatnraaiale.CSA%»ia 


ii™»> 


or 


not  eMoeptadby  Am  proviaioQa  of  §401* 
.41404^2. 


111  ACSAaeliea  of  ovecchaigBto 
"tleitetnimlmidfeata 


*  • 


M  PttawlaioBS  of  Pi^  L.  7^-MO,  S6 

sut.  aasm  u.sja  ss2284«nd 


eiveipefvetfblMa 

fotCBBBdniMBewcB^I  ofBeetMMed ' 
StatevOB  CBL'a  and  CTRri  idien  audh 
ovarpajrmeote  are  doe  to  the  uae  of 


TUm 


earvtaee  Teodeied. 
»»htcfa  itrtaaodehtowadto 


eupportlheeteteeMBieHiliniBLi.A 
nepawleartiueof  1 1  iiitMi  ie  staled 
fnroerh  renoinaaMg  MM  efledJM, 
n^ ...  .  nimf„«„„| 

'•~" '-^  Vf*  irff liiiM  f  fiifald  Ldl 

end  eeeiled  «e  theUVi^  ceniw/ 
•       •       •       •       • 

6a.  Section  101-41.502  is  aaviaed  to 
read  es  fellows: 


ja)  veiTiafe  ere  fe^oasted  to  sromfMy 
uBneB  StMss  lu 


avoid  ponMe  dadoeUoa  actiea  bjr 
GSA.  ^ds  ah^  %e  made  payMe  to 

tne  uMBeni  Se^riOM  AflBfBietfBtioB** 


the 


(b)  A  carrier  that  disagraes  %vitk« 


each  dalm  is  prooaesed  es  a  I 
eooount  reoeivabb,  the  carrier  idiall  use 
a  separela  lattar  for  aech  deim  being 
prMaaiad.  Hie  carrier  shaO  praaaaftflie 
basis  for  lu  protest  and  submit  eMier 
the  original  or  a  kgiUe  copy  of  all 
docofflents  eebetoadedngftepoeltkBL  If 
tlie  carrier  beUevM  IhBt  ea  eiMuat  law 
ihM  thit<;lriaNd  le  dBO.  it  abeHU 
submits 
togBlhar«irllb«liiU« 


due.  With  rebraaoato  BB 
«4iidi  i»ths  sublet  of  anotioa 


leBBBR. 


eaaoatddbfll  ofladix^  or 
MB;  and  dtoseppUceUe  tariff 


siAstantive  pcataat 
completion  of 
the 

SUB  ..    , 

RepeHt^oue  letteie  ef  prolaat  win  not 
wn%to  pradade  aecefieotien  of 
claiBis  found  duaw 

«7.  SooUea  I01-4LSO4  to  emended  by 
iBvl^Bg  ^  iatredudoty  text  by 

.*' (d;  nd  fagr  removing 
t  (d^lo  feed  M  feOcnvs: 


When  e  cairiar  toik  to  pay  or  protest 
•cktaBBadCSAdrtHBdnesthet  the 
BBMMt  to  elill  due  die  United  Stotas. 
CSA  srilloflact  oollecdon  by  other 
toeem.Be  eeifoftk  lBpangr^>bs{a) 
thzon^  (d«f  thtoseotion. 
•       •       «       •       • 

fd  When  oellectieB  cenaot  be  eOBCted 
'  sends  totoBAMtoaal 


8160 
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requesting  payment  of  the  amount  due 
within  a  specified  time.  If  this  action  is 
imsuccessfiil.  GSA  may  report  the  debt 
to  the  Department  of  Justice  for 
collection,  litigation,  and  related 
proceedings,  as  prescribed  in  4  CFR  part 
105. 

68.  Section  101-41.505  is  revised  to 
read  as  foUows: 

$101-41.505    Disposition  Of  colleetfons. 

(a)  Net  amounts  collected  by  GSA  to 
liquidate  debts  asserted  in  the  audit  of 
transportation  accounts  are  generally 
deposited  in  the  Treasury  of  the  United 
States  as  miscellaneous  receipts. 

(b)  GSA  does  not  inform  agencies  of 
collections  deposited  to  miscellaneous 
receipts. 

69.  Section  101-41.506  is  amended  by 
revising  paragraphs  (b)  and  (e)  and  the 
introductory  text  of  paragraph  (f)  to  read 
as  follows: 

1101-41.506   Transportation  det>ts 
administratively  detannined  to  be  due  the 
United  States. 

•        •••'• 

(b)  Agencies  shall  refer  all 
administratively  determined 
transportation  debts  involving  loss  and/ 
or  damage  to  property  to:  General 
Government  Division.  Claims  Group, 
U.S.  General  Accounting  Office. 
Washington.  DC  20548. 

(e)  All  liquidated  or  certain  claims 
(those  upon  which  all  audit  procedures 
imder  31  U.S.C  3726  have  been 
completed)  over  $100,000.  exclusive  of 
interest,  penalties,  and  administrative 
charges  which  cannot  be  collected,  shall 
be  referred  to  the  Department  of  Justice. 

(f)  The  Director.  Office  of 
Transportation  Audits,  may  terminate 
collection  action  on.  or  settle  by 
compromise  at  less  than  the  principal 
amount  liqiddated  or  certain  claims  not 
exceeding  $100,000  exclusive  of 


No.  34  /  Friday.  February  18.  1994  /  Proposed  Rules 


inter  ist.  penalties,  and  administrative 
char  es  if: 


Sub|  art  101-41.6— Claims^gainst  the 
Unit(  d  States  Relating  to 
Iran  tportation  Services 

70  Section  101-41.600  is  revised  to 
read  is  follows: 

S 101  -41.600   Scope  and  applicability  of 
subpirt 

Tl  is  subpart  sets  forth  procedures 
appl  cable  to  the  presentation, 
settli  ment.  reconsideration,  and  review 
of  cl  ims  against  the  United  States 
relat  ng  to  freight  and  passenger 
trans  jortation  services,  and 
imp]  smentation  of  the  Prompt  Payment 
Act,  n  U.S.C.  3901  et  seq. 

71  Section  101-41.602  is  amended  by 
revis  ng  paragraph  (b)  to  read  as  follows: 

$  101  -41.602    Statutory  limitations  on  filing 
of  cl4  Ims. 

•        •        •        •        • 

(blA  claim  must  be  received  by  GSA 
or  its  designee  (the  agency  out  of  whose 
activ  ties  the  claim  arose)  within  3  years 
(not  ncluding  any  time  of  war)  fit>m 
whic  lever  is  the  latest  of  the  following 
date  : 

(1  Accrual  of  the  cause  of  action 
then  on; 

(2  Payment  of  charges  for  the 
tram  portation  involved; 


(3 


Subsequent  refund  for 


over  tayment  of  such  charges;  or 

(4  Deduction  made  imoer  31  U.S.C. 
372( ,  as  amended.  Claims  for  filing  with 
the  (  esignee  agency  shall  be  sent  to  the 
payr  lent  office  shown  in  the  "Bill 
Chai  ;es  To"  box  of  the  procuring 
docu  ment. 


72|  Section  101-41.603-2  is  amended 
by  rt  vising  paragraph  (b)  to  read  as 
folio  vs: 


$101-41.60»-2 


Fonns  of  claims. 


(b)  Each  supplemental  bill  shall  cover 
charges  relating  to  bills  of  lading  or 
transportation  requests  paid  on  one 
original  bill.  However,  if  supplemental 
bills  (claims)  arise  from  asserted 
retroactive  increases  in  charges  or  from 
ciurency  fluctuations,  SA  (FW)  will 
consider  a  carrier's  written  request  for 
the  single  billing  of  such  charges 
applicable  to  multiple  original  bills,  ii 
such  request  bears  the  conciirrence  of 
the  agency's  paying  office. 

73.  Section  101-41.603-4  is  revised  to 
read  as  follows: 

§101-41.603-4   Where  to  file 
transportation  claims. 

(a)  Claims  involving  collection  actions 
resulting  from  the  transportation  audit 
performed  by  the  General  Services 
Administration  must  be  filed  directly 
with  GSA  (FWCA).  Any  claims  s'o 
submitted  to  GSA  will  be  considered 
'disputed  claims'  under  section  4(b)  of 
the  Prompt  Payment  Act,  31  U.S.  C. 
3901  et  seq.  All  other  transportation 
claims  generally  shall  be  filed  with  the 
agency  out  of  whose  activities  they 
arose.  If  that  is  not  feasiblete.g.,  where 
the  responsible  agency  cannot  be 
determined  or  is  no  longer  in  existence), 
they  may  be  sent  to  GSA  (FWCA)  for 
forwarding  to  the  responsible  agency  or 
for  direct  settlement  by  GSA's 
transportation  audit  office.  Claims  for 
GSA  processing  shall  be  addressed  to 
the  General  Services  Administration 
(FWCA).  Washington.  DC  20405. 

(b)  A  claimant  who  disagrees  with  the 
action  taken  on  his/her  claim  by  the 
agency's  payment  office  may  request 
reconsideration  or  review  of  that  action, 
provided  he/she  meets  applicable  time 
limitations.  (See  §  101-41.101(b).  §  101- 
41.602,  and  subpart  101-41.7.)  The 
levels  for  progression  of  claims  not 
disposed  of  to  the  satisfaction  of  the 
claimant  are  as  shown  in  the  following 
table: 


Progressive  Steps  Available  to  Claik  ants  Requesting  Reconsideration  or  Review  of  Disputed  Claims 


Disputed  claims  involving— 


Deductions  for  loss  or  damage  to 
property. 


Other  than 
property. 


loss  or  damage  to 


Applicable  to  disf  uted  claims  filed 
witl  — 


Agencies  out  of 
the  claims  arosfc 


delegaed 


Agencies 

perform  audit 

ignee.  (See 
Agencies  not 

to  perfonn  aud|l  as 

ignee. 


not  J), 
deegated 


dettgated 


Note.— Auttwrity  to  audit  transportation  bills  was 
and  to  ttie  Depaitmenl  of  Defense  for  bills  paid  at  c«^n 
services.  Mailing  addresses  for  those  spedficaily  nam#d 
quest  of  claimants  are: 

1  General  Government  Division,  Claims  Group.  U.S. 


whose  activities 


authority  to 
as  GSA's  des- 


authority 
GSA's  des- 


Agency  action  for  reconsideration 
by- 


General  Government  Division. 
Claims  Group.  U.S.  General  Ac- 
counting Office.^ 

Head  of  agency  delegated  author- 
ity. 

General  Services  Administration 
(FWA).3. 


action  for  re- 
or  review  t>y — 


Comptroller  General  of  the  United 
States.2 

Do. 


Administrator  of  General  Serv- 
ices*  or  Comptroller  General  of 
the  United  States.2 


effective  Oct  12, 1975,  to  the  Department  of  State  for  bills  paid  at  overseas  offices 

overseas  offices  and  for  bHls  paid  by  the  Military  Airlift  Command  for  contract  aiilifl 

above  as  responsit>le  for  the  recortsideration  or  review  of  tramportation  claims  upon  re- 


Seneral  Accounting  Office.  Washington.  DC  20548. 


'Adminlsliaipr  o«  Oeneial  Services,  0^35^85535^^ 


&L252!?'iSga!g»<*^  wtM>im)ii)n.oc»54s. 


74.  SoctioB  101— 41.S04— 1  is  amendad 

by  revising  patagnphs  (^  and  (cjto 
read  as  foUows: 

f101-41JtM 


W  Hm  Agency  Shail  «DiKitale«adi 
latiUiorair 

I  on  Iha  fskled  procuring 
GovMnment  bin  of  lading  {CBL)  or 


(Cnt)  inciiidii«  dtAnniDg  office  <Dj04 
voucher  or  schedule  number  anddaia^ 
payment 

•       •       •       •       • 

((j  Oaims  paid  in  aooacdanoe  with 
this  S  10t-«lj604-l  alMdi  be  tinamlttBd 
to  GSA|P«VAAA3  npHataly  tem«ihar 
paid  transpoitstian  docaments 


75.  SaotloB  i4n-«l«04-2  is  smeodwl 
by  revising  psBspuh  fa),  tba 
introdnctaiy  lent  oc  pangi^  (ci 
.      ,      ilcXlLaBdpangii^WtD 
readasr 

fiei-«lMS4  Twiapertadenclaims«iet 


(a)  Agencies  slaU  not  pay 
supplemental  daiffis  lor  amounts  wUch 
hanrabeen  administxttivaly  d<»diictffd 
frcHB  traniyartation  payment  voudien 
in  connection  witti  loss  and/or  damage 
to  ^^ertjf  birt  sh^  forwurd  sudi 
claims  to:  Generd  Govaenment  Division. 
Claims  Group.  U.S.  Gooersl  Accounting 
Office,  Washington.  DC  20548. 

(c)  Claims  described  in  paragrafdi  (b) 
of  this  secdon  «vin  be  handled  by  GSA 
under  the  provisions  of  S  101-41.606  of 
this  subpart  and  diaU  be  fn^wded 
separately  from  other  types  of 
tranqraitaitien  documents  lo  die  Generd 
Services  Administration  fFWCM 
Washington.  DC  20405.  A^ndss  shall 
supp«t  each  claim  fMwwdad  to  GSA 
with: 

•  •       •       •       • . 

(4)  atatioBS  to  previous  payments,  if 
any.  byrofaranos  *«  «i«Aii— j«j  ffBry 
(D.O.)  voucher  or  scbedide  nundier  and 
date  of  pa]rments;  and 

•  •       •       «       • 

(d)  Agendas  shall  notify  datmaats  of 
the  dalBSflB  wUcfa  dMirdaimsara 
forwarded  to  GSA  but  skall  not  infona 
mem  of  administrative 


1  uiA 

take  further  adinintstrattyaaetlen but 
shall  Inward  to  GSA  1PWCA)  aqr 
materials  aoBaeiiueBlly  leoeivad  wbicn 


relate  to  fcyrwarded  daiffls  and  shall 

fiunidi  tupplnnentd  lepoits  to  GSA 

wlien  requMtsd.  Any  claims  so 

sutrndttedtoGSA  wSl  be  considered 

*diq>utBd  dafaaS*  under  aectiim  404  <rf 

the  PrcMnpt  Payment  Act.  31  U.SX1 3901 
etseq. 

78.SeCtiop  lOl-tlJOS-2  is  amended 

by  revising  paiagrapfas  Q^  {c) 

intiodncianr  text.  id(l).  and  (d)  to  read 

■S  lUUUWB. 

§101-41 J05-4   Pref  easing  claims 


(b)  An  agracy  diall  not  revise  or  altar 
any  GSA  certificate  of  settlement  except 
to  indicate  <iw  appnpriadoB  symbol 
number  sf^licable  at  the  time  «f 
payment  or  to  correct  sobsidiary 
accounting  CBfereocee  nlatii^ioIbB 
stated  ^nirryrieHnii  ttf  iiinti  ann^ntfH 

Altmations  wliicii  will  tesok  in 
payment  ban  a  difiairat  appvopciatiott 
cv  bud  aooount  or  piymant  in  an 
amount  odiar  khan  thM  odi^naUy  atalad 
on  the  certificate  olaatttoment  aw  not 
peimitted.  Any  osrtificale  ofaettlaraant 
that  cannot  be  pnoanad  shall  be 
rettimad  immariiataly  to  GSA  <FWCA) 
with  an  aaplanation  of  tbe  nonpayment 

(d  GSA  torwards  ^  oridnaland  lour 
copies  of  eadi  certificate  ofMttlemant 
to  the  aganqr  by  GSA  Potm  7933. 
Ceitificala  of  Setdement  Tnnsmittal.  a 
copy  of  wfaidi  shall  be  receipted  and 
returned  promptly  to  GSA  (FWCA). 
vnien  a  setoff  amonnt  is  to  be  cre^^ted 
to  the  accounts  of  other  agencies.  GSA 
supplies  additional  cc^kias  of  the 
certificate  for  the  ngrmrias  wboee 
accounts  are  to  be  credited.  Thes^en» 
shdl  taias  action  to  effact  issuance  of  me 
chad:  or  checks  and  shall  distxibuts  the 
certificate  of  settkment  as  follows: 

(1)  Forward  the  original  of  die 
certificate,  vrlth  the  D.O.  voudier  or 
schedule  number  and  date  ti  payment 
Mamped  In  tfia  nper  tight  oamar.  to 
GSA  (FWCA).  (The  agency  shafl  be 
respcmsibia  iDrpNfMtdqg  any  raquirad 
SF 1096,  Schedule  of  voucfaar 
Deductions^ 
•       •       •       «       • 

(d)  When  the  bill  amount  certified  lor 
payment  is  Mtofi.  GSA  forwards  both 
the  advance  copy  and  die  notice  copy  td 
te  certificate  to  die  claimant  and 
buwards  the  original  and  fiscal  copies 
totfaeagency  for  processing  the  return 
of  the  annotated  original  certlfioate  to 
GSA  (FWCA).  Howevw.  when  die  setoff 
amount  is  tobe  diaigBdand  credited  to 
Ae  same  appiepriaUuu  or  bind  account 
GSA  retains  the  original  of  die 


ceitificata  and  sends  only  tba  fiscal 
a^as  to  die  agency. 


Subpart  101-<1J- 


77.  Sectfon  14»-«tJWis«Mndadby 

revising  paragra^  (a)  to  read  as  faifowK 


f101«41.JOO 

(a)  Adabnant  who  dii^aei  with  the 
action  tafcsB  «pon  bisAMrdaim  in 

GSA's  trennpsrtaliia Ill  may  write  to 

die  Admbiistmtor  of  Geufal  Servioaa. 
GenanI  Sarvioas  Adaabftiatiation  {Fl^ 
Washington.  DC  30405.  aequastb^ 
■aoonsidanlion  of  the  actfon.  The  letter 
dial!  identify  the  tmnsactioa  and  set 
forth  in  detail  ibeiBgri.  t«ri»«t/^i  or 
bctual  data  or  o^«  iaionaadon  or 
decumantation  settad  upon  by  Ibe 
carrier  io  caiae  anbilantiva  doubt  as  la 
theoonactnassofdiedaim  aatttament 


Subpart  10^-4 


78.  Section  1O1-4L802  is  amended  by 
revising  paranaphs  (aX3),  (a)(6).  and  (b) 
to  read  as  foUawK 


f101-«t.tM 


«•  •  • 

(3)  SF  llMa  OCX.  voucher  and 
Sdiedoie  of  ^qrments  <Memotandum1 
(yaUow  papart. 

(6)  SF  tM7aOCR.  Voucher  and 
Schedule  cfPftyaanIs  4Continuatioo 
Sheet)  iMamaaMdum)  (yellow  papeH. 

•  •       •       «       • 

(b)llie  procedures  prescribed  far 
prmaratian  of  SF  1N6  OCR.  Voodnr 
and  Schedub  ofBsymeato  (voncfaer- 
schedule),  are  y>licd>le  to  all  Padenl 
agencies  uwng  the  mrtiui  sing  ncfiities 
of  the  fiqiortmnit  of  Treasury.  Tbe 
procedures  preeoibed  for  die  use  of  SF 
1166  OCR  appfy  also  to  SF  116«aOCK. 
SF  1167  OCR.  and  SF  1167a  OCR. 

•  •       •       •       • 

79.  Section  101-41.603  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  rsad 
as  follows: 


1 101-41 J93 

(a)  Anendes  shaU  prepare  a  voudier- 
schedule  tSF  1166  OCX)  far  an  baric 
-vouchers  covering  tmnspertation 
services  famished  far  dm  account  afdM 
United  States  submHted  by  cardan  bi 
accordance  widi  S  101-41.214  and 
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S  101-41.310  of  this  part.  Transportation 
vouchers  (SF 1113)  shall  be  listed 
separately  from  all  other  types  of 
payment  vouchers.  All  information 
required  for  check  issuance  purposes 
must  be  included  on  the  SF  1166  OCR. 
After  certification  by  the  authorized 
certifying  officer,  the  voucher-schedule 
shall  be  transmitted  to  the  appropriate 
disbursing  office.  The  transportation 
vouchers  shall  be  retained  by  the  agency 
for  later  transmittal  to  GSA  (FWAA/C) 
in  accordance  with  §  101-41.807  of  this 
subpart. 

(b)  The  tear-off  slips  from  the  related 
basic  SF  1113  must  also  be  sent  to  the 
disbursing  office  for  forwarding  to  the 
carrier-payees  with  the  payment  checks, 
unless  alternate  arrangements  are  made 
for  providing  this  information.  Agencies 
submitting  payment  data  on  magnetic 
tape  to  a  Department  of  the  Treasury 
disbursing  &cihty  may  arrange  with  that 
facility  for  the  preparation  of  enclostires 
(TFS  Form  3039.  Notice  to  Oieck 
Recipient),  bearing  all  information 
shown  on  the  tear-off  slips,  which  must 
be  sent  to  the  carrier-payee  with  the 
payment  checks  instead  of  the  tear-off 
skps. 
•       •       •        •       • 

80.  Section  101-41.804-3  is  revised  to 
read  as  follows: 

f  101-41,804-3    ComMning  payments  du« 
c  single  pflyM. 

If  the  amounts  of  two  or  more  basic 
transportation  vouchers  due  one  payee 
can  be  combined  in  one  check,  the 
individual  amounts  shall  be  added  and 
shown  as  one  amoimt  on  the  voucher- 
schedule,  but  the  voucher  or  schedule 
numbers  individually  identified  by 
letter  or  nimiber  suffixes  must  be  listed 
separately  in  the  voucher  number 
column  of  the  voucher-schedule.  When 
the  amoimts  of  basic  vouchers  are 
combined  into  a  single  payment,  an 
adding  machine  tape  or  fiacesheet  listing 
the  individual  amounts  shall  be 
attached  to  the  related  group  of  basic 
vouchers. 

81.  Section  101-41.805-1  is  amended 
by  revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

1 101-41 J05-1    No^lMck  vouchers. 

Basic  transportation  vouchers  for 
which  no  checks  are  to  be  issued  to  the 
voucher-payee  shall  be  scheduled  as 
follows: 

(a)  Vouchers  requiring  the  processing 
of  an  accounting  transaction  for 
inclusion  in  the  agency's  SF  224, 
Statement  of  Transactions  (Classified 
According  to  Appropriation,  Fimd,  and 
Receipt  Account,  and  Related  Control 
Totals);  SF  1220.  Statement  of 
Transactions  According  to 
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Appro  >riations.  Funds,  and  Receipt 
Accou  Its;  or  SF  1221,  Statement  of 
Trans<  ctions  According  to 
Appro  )riations.  Funds,  and  Receipt 
Accou  Its  (Foreign  Service  Account),  or 
other  I  pproved  reporting  form,  by 
transA  r  or  without  the  issuance  of  a 
check  shall  be  listed  on  SF  1166  OCR 
coverihg  transportation  vouchers  for 
which  checks  are  to  be  issued.  Show  the 
words  "NO  CHECK"  in  the  amount 
colum  1  of  SF  1166  OCR  opposite  the 
payee'  i  name  and  address.  The  amount 
shall  b  B  shown  on  SF  1096,  Schedule  of 
Vouch  8r  Deductions,  as  provided  in 
§  101- 11.805-2. 


I  lection  101-41.805-2  is  amended 
rev  sing  paragraph  (b)  to  read  as 


82. 
by 
follow  i: 


83. 
read 


S101-«1J05-2    Dsductlons 
disburiemsnt  vouchers. 


(b)  When  a  deduction  is  made  to 
recovc  r  an  amoimt  charged  to  an 
appro  iriation  or  fund  account  other 
than  a  le  to  which  the  voucher  carrying 
the  de  luction  is  chargeable,  reference 
must  I  e  made  to  the  disbursing  office 
(statio  i)  symbol  nimiber  and  the 
vouch  >r  or  schedule  number  on  which 
the  an  ount  was  overpaid.  When  the 
vouch  )r-schedule  contains  more  than 
one  vc  ucher  deduction,  a  summary  by 
appro]  iriation  or  fund  accounts  of  all 
vouch  )r  deductions  must  be  made  on 
the  vo  icher-schedule,  showing  the 
symbo  of  each  accoimt  creditable. 


I  Section  101-41.806-1  is  revised  to 
follows: 


ai 

f101-<  1.806-1    Makeup  sndlnltM 
distribution  of  fonns. 

Agencies  shall  prepare  an  original  SF 
1166  OCR  and  at  least  two  copies  of  the 
SF  111  6a  OCR.  The  original  and  two 
copies  shall  be  forwarded  to  the 
appro  iriate  disbursing  office  for 
paymt  nt  processing. 

84.  i  lection  101-41.806-2  is  revised  to 
read  a  follows: 

$101-^1.806-2    Infonnationtoba 
fumlsr  Ml  by  the  disbursing  offica. 

The  disbursing  office  (D.O.)  shall 
imprii  t  clearly  within  the  PAID  BY 
block  he  word  "Paid";  the  month,  day, 
and  y(  ar  of  payment;  and  the  D.O. 
(statio  i)  symbol  niunber.  The  disbiu^ing 
office  hall  also  list  in  the  appropriate 
colump  opposite  each  payee's  name  the 
serial  I  lumbers  of  any  cbeclcs  issued  in 
paj'mc  at  of  the  voucher. 

85. :  lection  101-41.807-2  is  amended 
by  rev  sing  paragraph  (d)  to  read  as 
follow  i: 


f  101-41.807-2    Submission  of 
transportation  vouchers. 

•       «       •       •       • 

(d)  The  cover  or  container  of  each 
package  shall  include  the  following 
information. 

From:  Name  and  address  of 
transmitting  office.  Period  of  account 
(month/year).  Padiage  number 
of : 


Disbursing  office  (station)  symbol 
number.  Package  nimiber of . 

To:  General  Services  Administration, 
FWAAyC,  Paid  Voucher  Receiving  Unit, 
18th  &  F  Streets,  NW,  Washington,  DC 
20405. 

86.  Section  101-41.807-4  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

f  101-41 J07-4   Submission  of  paid  freight 
biila/invoicas,  commareiai  bilis  of  lading, 
passangaf  coupons,  and  supporting 
documentation  covering  transportation 
aarvlcss  by  eonttactors  under  a  cost* 
reimbursamsnt  contract. 

(a)  Agencies  shall  ensure  that  legible 
copies  of  paid  freight  bills/invoices, 
commercial  bills  of  lading  (CBL's), 
passenger  coupons,  and  supporting 
documentation  for  transportation 
services,  for  the  accoimt  of  and  on 
which  the  United  States  will  assume 
freight  and  passenger  charges  that  were 
paid  by  a  Federal  agency's  contractor 
under  a  cost-reimbursement  contract 
and  their  first-tier  subcontractors,  under 
a  cost-reimbursement  contract,  are 
submitted  to  GSA  for  audit.  GSA  notices 
of  overcharge  will  be  issued  in 
accordance  Mrith  the  provisions  set  forth 
in  §  101-41.502(b). 

Dated:  February  7, 1994. 

Frank  Pugliese, 

Deputy  Commissioner,  Federal  Supply 
Service. 

(PR  Doc  94-3645  Filed  2-17-94;  8:45  am] 

BILUNO  coot  M20-M-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

[ET  Docket  Na  93^;  DA  94-120] 

Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipntent 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  extension  of 
reply  comment  period. 

SUMMARY:  The  Commission's  Chief 
Engineer  has  extended  the  time  for 
filing  reply  comments  in  response  to  the 
Notice  of  Proposed  Rule  Making 
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(Notice)  in  ET  Docket  No.  93-7.  FCC 
93-495  (58  FR  64541.  December  8. 
1993).  The  document  sets  forth 
proposals  for  rules  to  assure 
compatibility  between  cable  systems 
and  consumer  TV  receivers  and 
videocassette  recorders. 
DATES:  Reply  comments  must  be  filed 
on  or  before  February  16. 1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Alan  Stillwell  (202-653-8162).  Office  of 
Engineering  and  Technolog>-. 
SUPPLEMENTARY  INFORMATION:  On 
February  2, 1994,  the  Consumer 
Electronics  Group  of  the  Electronics 
Industries  Association  (EIA/CEG) 
requested  that  the  Commission  extend 
the  time  for  filing  reply  comments  in 
response  to  the  Notice  of  Proposed  Rule 
Making  in  ET  Docket  No.  93-7  by  one 
week,  to  February  16. 1994.  The  ElAJ 
CEG  states  that  a  one  week  extension  of 
the  period  for  filing  reply  comments  is 
needed  because  of  the  number,  length 
and  diversity  of  the  comments. 

The  Commission  does  not  routinely 
grant  extensions  of  time.  Moreover,  in 
this  instance  time  is  very  important  as 
the  Commission  has  a  statutory  deadline 
to  adopt  rules  for  assuring  compatibility 
by  April  3.  1994.  Nonetheless,  we  agree 
with  the  EIA/CEG  that  the  volume  and 
diversity  of  the  comments  warrants 
additional  time  for  preparing  replies. 
We  believe  the  relatively  brief  7-day 
extension  the  EIA/CEG  requests  is 
consistent  with  both  the  task  of 
preparing  comments  and  our  need  to 
complete  this  matter  expeditiously. 
Federal  Qimmunications  Commission 
William  F.  Caton, 
Acting  Secretary. 
(PK  Doc.  94-3660  Filed  2-17-94;  8:45  am) 

BILUNG  CODE  6712-«t-M 


47  CFR  Part  73 

(MM  Docket  No.  94-6,  RM-e420] 

Radio  Broadcasting  Services;  Olivia 
and  Sauk  Rapids,  MN 

AGENCY:  Federal  Communications. 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Tri- 
County  Broadcasting,  Inc.  proposing 
the  substitution  of  Channel  269C2  for 
Channel  269A  at  Sauk  Rapids. 
Minnesota,  and  modification  of  the 
license  for  Station  WHMH(FM).  The 
coordinates  for  Channel  269C2  are  45- 


32-00  North  Latitude  and  94-17-00 
West  Longitude.  To  accommodate  the 
upgrade  at  Sauk  Rapids,  it  is  necessary 
to  substitute  Channel  261A  for  Channel 
269A  at  Olivia,  Minnesota.  Channel 
261A  can  be  allotted  to  Olivia  at  Station 
KOLVs  existing  site  (44-45-51  North 
Latitude  and  94-55-45  West  Longitude). 
We  shall  propose  to  modify  the  license 
for  Station  WHMH(FM)  in  accordance 
with  Section  1.420(g)  of  the 
Commission's  Rules  and  will  not  accept 
competing  expressions  of  interest  for  the 
use  of  the  channel  or  require  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  April  4, 1994,  and  reply 
comments  on  or  before  April  19.  1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FGC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Tri-County 
Broadcasting,  Inc..  P.O.  Box  366.  Sauk 
Rapids.  Minnesota  56379. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-5.  adopted  January  14,  1994,  and 
released  February  10. 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street,  NW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission *s  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regiriatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  «?.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  .see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

fohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Fules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-3682  Filed  1-17-94: 8:45  ami 

BILUNG  CODE  tTIS-OI-ai 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1016-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Additional  Comment 
Period  on  the  Proposed  Rule 
Pertaining  to  Three  Species  of 
Kangaroos  in  Mainland  Australia 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  reopening  of  comment 
period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\'ice)  announces  that  the 
comment  period  has  been  exter;ded 
through  March  7,  1994,  on  the  proposed 
action  to  delist  the  three  iiangaroo 
species  in  mainland  Australia  presently 
listed  as  threatened  under  the  U.S. 
Endangered  Species  Act  as  amended 
(Act)  as  well'as  action  to  rescind  the 
existing  .sjjecial  rule  applicable  to  these 
species.  Information  on  population 
.  numbers  of  the  red  kangaroo,  western 
gray  kangaroo,  and  eastern  gray 
kangaroo  in  States  of  Western  Australia. 
South  Australia,  New  South  Wales  and 
Queensland  has  been  provided  by  the 
Australian  Nature  Conservation  Agency. 
DATES:  Comments  must  be  received  by 
March  7, 1994. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  sent  to  the 
Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Arlington  Square,  room  725; 
U.S.  Fish  and  Wildlife  Service; 
Washington.  DC  20240  (Fax  number 
730-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addie<;<-«d  to 
the  Office  of  Scientific  Authority;  room 
750,  4401  North  Fairfax  Drive; 
Arlington.  Virginia  22203.  Comments 
and  other  information  reteived  will  be 
available  for  public  inspection,  by 
appointment  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  at  the 
Arlington,  Vii^inia  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane.  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 
SUPPLEMENTARY  INFORMATION:  The  red 
kangaroo  [Macropus  rufus).  the  western 
gray  kangaroo  M.  fuliginous,  and  the 
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eastern  gray  kangaroo  (M  giganteus), 
except  the  subspecies  M.  g. 
tasmaniensis,  which  was  listed  as 
endangered,  were  listed  in  1974  as 
threatened  pursuant  to  the  Act  (39  PR 
44990),  and  the  commercial  importation 
of  kangaroos,  their  parts  and  products 
was  banned.  A  special  rule  to  allow 
such  importations  into  the  United 
States,  after  development  of  adequate 
State  management  plans,  accompanied 
the  listing.  The  Service  accepted  the 
management  programs  for  four 
Australian  States  and  lifted  the 
importation  ban  in  1981  (46  FR  23929). 
after  kangaroo  management  plans  and 
population  survey  techniques  had  been 
strengthened.  The  Service  allowed 
continuation  of  the  commercial 
importation  of  kangaroos  in  1983  (48  FR 
34757)  and  in  1984  withdrew  a 
proposed  rule  to  delist  the  three  spedes 
of  kangaroos  because  of  the  severe  and 
widespread  drought  of  1982-1983  (49 
FR  17555). 

The  Service  was  petitioned  on 
December  20, 1989,  by  Greenpeace 
USA,  with  subsequent  support  bom 
other  groups,  "to  reinstate  the  ban  on 
commercial  importation  of  kangaroos 
and  of  kangaroo  products."  The  Wildlife 
Legislative  Fund  of  America  submitted 
a  petition  dated  November  6, 1990. 
which  was  received  by  the  Service  on 
the  following  day.  That  petition 
requested  that  all  populations  of  the  red 
kangaroo  iMacropus  rufus),  the  western 
gray  kangaroo  (M.  fuliginous},  and  the 
eastern  gray  kangaroo  (M  giganteus). 
except  the  subspecies  ^d.  g. 
tasmaniensis,  be  removed  from  the  list 
of  threatened  species  imder  the 
Endangered  Species  Act. 

The  Service,  in  a  Federal  Register 
notice  of  June  12, 1991  (56  FR  26971), 
found  that  the  action  requested  in  the 
November  6, 1990,  petition  may  be 
warranted  and  requested  additional 
comments  as  part  of  a  continuing  status 
review  of  kangaroos  and  kangaroo 
management  in  Australia.  The  comment 
period  was  reopened  imtil  September 
10. 1991.  That  comment  period  was 
later  extended  to  September  24, 1991,  in 
a  Federal  Register  notice  dated 
September  17, 1991  (56  FR  47060).  The 
Service  directly  evaluated  kangaroo 
management  iir  Australia  by  sending 
representatives  in  March  1990  and  July 
1S92,  and  by  requesting  and  evaluating 
information  about  kangaroo 
management  obtained  from 
Commonwealth  and  State  governments. 
On  January  21, 1993  (58  FR  5341),  the 
Service  proposed  to  remove  the  three 
kangaroo  species  listed  as  threatened 
from  the  List  of  Endangered  and 
Threatened  Wildlife  and  deferred  its 
decision  on  the  petition  of  December  20, 


198'  I.  That  proposed  rule  noted  that 
Nev  South  Wales,  Queensland,  South 
Aus  ralia,  and  Western  Australia  have 
dev(  loped  adequate  and  effective 
conj  ervation  programs  that  ensured  the 
prot  K:tion  of  these  macropod  species 
(ref<  r  to  the  January  21. 1993,  Federal 
Reg  ster  notice  for  specifics  of  the 
Sen  ice's  assessment). 

Irflormation  recently  received  from 
the  Australian  Nature  Conservation 
Age  icy  (ANCA)  (formerly  the 
Aus  ralian  National  Parks  and  Wildlife 
Sen  ice)  indicates  population  declines 
for  t  ach  of  the  three  species  in  most  of 
the  I  >tates,  but  all  are  within  the  range 
of  VI  iriation  in  population  levels  since 
198:  .  These  figures  were  reviewed  by 
the ,  V.ustralian  Scientific  Advisory 
Con  mittee  on  Kangaroos,  and 
mar  agement  recommendations  on  the 
part  of  the  Commonwealth  and  States 
govi  mments  are  being  developed. 
Hov  ever,  in  order  for  the  public  to  have 
full  jpportunity  to  comment  on  the  new 
info  mation  the  Service  is  summarizing 
the  >opulation  information  and  will 
pro^  ide  the  complete  communique  from 
AN(  LA  to  those  requesting  it.  The 
info  tnation  sent  by  ANCA  also  includes 
two  short  documents  prepared  by  the 
Aus  ralian  Bureau  of  Meteorology  on 
droi  ghts  in  Australia. 

P«  pulation  estimates  for  red 
kan;  aroos  in  the  commercial  harvest 
zon   are  1,483.700,  2,760,000. 

1.36  2.700,  and  2,960,000  for  South 
Aus  ralia.  New  South  Wales,  Western 
Aus  ralia,  and  Queensland,  respectively. 
The  estimates  in  the  first  three  States 
wen  I  derived  from  fixed-wing  surveys 
and  use  the  Caughley  ccnrection  factors, 
and  those  in  Queensland  were  "derived 
firon  helicopter  coimts  in  9  survey 
blocxs  extrapolated  to  the  total  harvest 
arealfor  each  species"  (ANCA  in  litL). 
Then>opulation  estimates  represent 
decBnes  of  about  10  percent,  18  percent, 
and  3.5  percent  between  1992  and  1993 
for  i  outh  Austtalia.  New  South  Wales, 
and  Queensland,  respectively.  Red 

kan  aroo  populations  in  Western 
Aus  ralia  have  fluctuated  from 
1,0(  1.000. 1.993,000,  2,329,000, 

2.37  [),000,  to  1.362,700  in  1981, 1984, 
198  ,  1990,  and  1993,  respectively. 

T  le  1993  estimate  of  8.360,000 
easti  >m  gray  kangaroos  in  Queensland 
(bas  ;d  on  helicopter  surveys)  represents 
a  20  percent  decline  between  1992  and 
199: 1.  The  1993  estimates  of  2,440,000 
and  1,250,000  eastern  and  western  gray 
kan  aroos  in  New  South  Wales  (based 
on  i  xed-wing  surveys)  represent  an  8 
perc  ent  decline  in  gray  kangaroos  from  ' 
estii  lates  in  1992  in  that  State.  The  1993 
estij  late  of  380,800  western  gray 
kan  aroos  in  South  Australia  (based  on 
fixe  -wing  surveys)  represents  a  4 


percent  increase  between  1992  and 
1993. 

The  population  estimate  of  433,800 
for  western  gray  kangaroos  in  Western 
Australia  indicated  a  decline  of  60 
percent  between  1990  and  1993.  In  view 
of  "the  average  to  exceptional  rainfall 
and  low  harvest  rates  between  1990  and 
1993  *     *     *  the  1990  population 
estimates  for  Western  Greys  in  Western 
Australia  was  re-examined  and 
estimates  for  the  commonly  surveyed 
blocks  for  the  period  1981  to  1993 
reviewed"  (op.  cit).  The  Service 
imderstands  that  some  blocks  were  not 
surveyed  in  1993,  but  more  importantly 
"the  1990  population  estimate  was 
identified  as  being  principally  due  to 
anomalously  high  densities  recorded  on 
two  1*  X 1*  degree  |sic)  blocks.  If  these 
two  blocks  are  excluded  and 
comparison  is  made  only  with  the 
common  survey  blocks,  the  decline 
between  the  1990  estimates  and  the 
1993  estimates  is  9  percent"  {op.  cit). 
The  population  estimates  for  western 
gray  kangaroos  for  commonly  surveyed 
areas  in  Western  Australia  excluding 
estimates  obtained  from  the  two  blocks 
for  1981, 1984, 1987, 1990.  and  1993  are 
277.200,  274.300.  325,300, 446.200,  and 
406.200.  respectively. 

In  light  of  this  new  information,  the 
Service  is  extending  the  comment 
period  on  the  proposal  to  delist  the 
threatened  species  of  kangaroo. 
Comments  and  additional  information 
concerning  any  aspect  of  the  proposed 
rule  are  hereby  solicited  from  the 
public,  concerned  governmental 
agencies  within  the  United  Stales,  the 
Australian  government,  the  scientific 
community,  industry,  private  interests, 
and  any  other  interested  parties. 

Authority:  16  U.S.C  1531-1544. 
List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  February  9. 1994. 
Richard  N.  Smith. 

Deputy  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc  94-3790  Filed  2-17-94;  8:45  ami 
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50  CFR  Part  17 
RM 101S-AC28 

Endangered  and  Threatened  WiidIHe 
and  Plants;  Proposed  Threatened 
Status  for  Qesnerta  Pauclflora 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Gesneria  pauciflora  (no 
common  name)  to  be  a  threatened 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended. 
Ihis  small  shrub  is  endemic  to  Puerto 
Rico,  where  only  two  populations  are 
known  to  exist  in  the  western 
mountains  in  the  municipalities  of 
Maricao  and  Sabana  Grande.  The 
species  is  threatened  by  the  potential  for 
natural  disasters  and  modification  of  its 
highly  restricted  habitat.  This  proposal, 
if  made  final,  would  extend  the  Act's 
protection  and  recovery  provisions  to 
Gesneria  pauciflora. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  19. 
1994.  Public  hearing  requests  must  be 
received  by  April  4. 1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Caribbean  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  this  office,  and 
at  the  Service's  Southeast  Regional 
Office,  Suite  1282,  75  Spring  Street  SW., 
Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander  at  the  Caribbean  Field 
Office  address  (809/851-7297). 

SUPPt-EMCNTARY  INFORMATION: 

Background 

Gesneria  pauciflora  is  a  small  shrub 
currently  known  fit)m  only  two 
populations  in  the  western  mountains  of 
Puerto  Rico.  It  was  discovered  by  the 
German  botanical  collector  Paul 
Sintenis  on  December  3, 1884,  at 
"Indiera  Fria"  in  Maricao.  Puerto  Rico. 
Numerous  other  botanists  collected  the 
plant  from  this  same  location 
throughout  the  years.  A  second 
population  was  discovered  recently  in 
the  municipality  of  Sabana  Grande,  near 
the  headwaters  of  the  Seco  River. 
Population  estimates  are  difficult  due  to 
the  plant's  habit  of  growing  in  dense 
mats;  however,  the  largest  population 
has  been  estimated  at  approximately 
1,000  individuals  and  the  second  at  50 
(Proctor  1991:  CPC  1992). 


Gesneria  pauciflora  is  a  small 
gregarious  shrub  that  may  reach  30 
centimeters  in  height  widi  stems  8 
millimeters  in  diameter.  Stems  may  be 
erect  or  decumbent  and  the  bark  is 
smooth,  gray-brown,  and  glabrous.  The 
leaves  are  alternate,  and  the  terete  or 
flattened  petioles  are  fitim  2  to  7 
millimeters  long.  Leaf  blades  are  shaped 
like  a  narrow  trowel.  2.8  to  9.2 
centimeters  long  and  .9  to  2.3 
centimeters  wide,  membranous,  dark 
green  and  glossy  above,  and  pilose  along 
the  prominent  veins.  The  margin  is 
subentire  toward  the  cuneate  base  and 
serrate  to  sublobate  above.  The 
inflorescences  are  one  to  few-flowered 
and  the  peduncles  &t)m  6.1  to  15.3 
centimeters  long  and  slightly  curved. 
The  p)edicels  are  1  to  2  centimeters  long, 
reddish-brouTi.  and  pilose  to 
glabrescent.  The  corolla  is  tubular, 
curved.  2  to  2.3  centimeters  long,  4 
millimeters  wide  at  the  base,  narrowing 
to  3  millimeters  but  widening  to  5 
millimeters  at  the  middle  and  again 
narrowing  to  4  millimeters  at  the  mouth. 
The  5-lobed  corolla  is  yellow  to  yellow- 
orange  and  densely  pilose  outside  but 
glabrous  inside.  The  fi^it  is  a  capsule, 
approximately  4  millimeters  long  and 
wide,  gray-brown,  glabrescent.  with  5  to 
10  not  prominent  ridges  (Proctor  1991). 

At  both  known  localities  the  species 
is  found  growing  in  rocky  stream  beds 
on  wet  serpentine  rock,  where  water  is 
constantly  seeping.  Both  localities  are 
found  within  the  Maricao 
Commonwealth  Forest,  managed  by  the 
Puerto  Rico  Department  of  Natural 
Resources.  The  largest  population  is 
located  in  an  area  of  steep  unstable 
slopes  and  may  be  threatened  by 
landslides  and  flood  damage.  Forest 
management  practices  such  as  trail 
construction  may  adversely  affect  the 
species.  The  Center  for  Plant 
Conservation  (1992)  assigned  Gesneria 
pauciflora  a  priority  1  ranking, 
indicating  that  the  plant  possibly  could 
go  extinct  in  the  wild  wiuiin  the  next  5 
years. 

Gesneria  pauciflora  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps  1978).  The  species  was 
included  among  the  plants  being 
considered  as  endangered  or  threatened 
by  the  Service  as  published  in  the 
Federal  Register  notice  of  review  dated 
December  15. 1980  (45  FR  82480):  the 
November  28.  1983  update  (48  FR 
53680),  the  revised  notice  of  September 
27. 1985  (50  FR  39526).  and  the 
February  21.  1990  (55  FR  6184)  and 
September  30. 1993  (58  FR  51144) 
notices  of  review.  The  species  was 
designated  as  a  category  1  species 
(species  for  which  the  Service  has 


substantial  information  supporting  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened)  in 
the  notices  of  review  published  on 
February  21, 1990.  and  September  30. 
1993. 

In  a  notice  published  in  the  Federal 
Register  on  February  IS,  1983  (48  FR 
6752),  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  Begiiming  in  October  1983,  and  in 
each  October  thereafter,  the  Service 
found  that  listing  Gesneria  pauciflora 
was  warranted  but  precluded  by  other 
pending  listing  actions  of  a  higher 
priority,  and  that  additional  data  on 
vulnerability  and  threats  were  still  being 
gathered.  This  proposed  rule  constitutes 
the  final  1-year  finding  in  accordance 
with  section  4{b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to -the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
These  factors  and  their  application  to 
Gesneria  pauciflora  Urban  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modiflcation,  or 
curtailment  of  its  habitat  or  range. 
Gesneria  pauciflora  is  known  from  only 
two  locations  in  western  Puerto  Rico. 
Although  both  populations  are  found 
within  the  Maricao  Commonwealth 
Forest,  a  management  plan  for  the 
Forest  has  not  been  prepared.  Activities 
within  the  Forest  may  increase  the 
potential  for  erosion  of  the  steep 
unstable  slopes  where  the  species' 
occurs.  Management  practices  such  as 
trail  construction  may  directly  affect  the 

SpGClGS. 

B.  Overutilization  for  Commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  an  attractive  plant, 
taking  for  these  purposes  has  not  been 
8  documented  factor  in  the  decline  of 
this  species. 
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C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadeqaacy  of  existing  regtdatory 
mechanisms.  The  Commonwealth  of 
Puerto  Rico  has  adopted  a  regulation 
that  recognizes  and  provides  protection 
for  certain  Commonwealth  listed 
species.  However,  Gesneria  pauciflora  is 
not  yet  on  the  Commonwealth  list. 
Federal  listing  would  provide 
immediate  protection  and,  if  the  species 
is  ultimately  placed  on  the 
Commonwealth  list,  enhance  its 
protection  and  possibilities  for  funding 
needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  One  of 
the  most  important  factors  affecting  the 
continued  survival  of  this  species  is  its 
limited  distribution.  Because  so  few 
individuals  are  knowrn  to  occur  in  a 
limited  area,  the  risk  of  extinction  is 
extremely  high.  Landslides,  floods  and 
storm  damage  are  natural  occurrences 
which  may  affect  these  steep,  unstable 
slopes. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Gesneria 
pauciflora  as  threatened.  Two 
populations  are  currently  known,  the 
largest  one  of  which  may  contain  as 
many  as  1,000  individuals;  both  occur 
on  land  managed  by  the 
Commonwealth.  Although  extremely 
limited  in  distribution,  the  species  does 
not  appear  to  be  in  imminent  danger  of 
becoming  extinct.  Therefore,  threatened 
rather  than  endangered  status  seems  an 
accurate  assessment  of  the  species' 
condition.  The  reasons  for  not 
proposing  critical  habitat  for  this 
species  are  discussed  below  in  the 
•Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  sp>ecies  is  proposed  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (ii)  Such  designation  of 


critical  habitat  would  not  be  beneScial 
to  the  kpecies. 

ThelService  finds  that  designation  of 
critica  habitat  is  not  prudent  for  this 
specie  s  due  to  the  potential  for  taking 
and  vi  ndalism.  The  number  of 
indivi  iuals  of  Gesneria  pauciflora  is  so 
small  hat  vandalism  and  collection 
could  seriously  affect  the  survival  of  the 
specie ;.  Publication  of  critical  habitat 
descri  )tions  and  maps  in  the  Federal 
Regisl  !r  would  increase  the  likelihood 
of  sue  »  activities.  The  Service  believes 
that  F  deral  involvement  in  the  areas 
where  these  plants  occur  can  be 
identi  ied  without  the  designation  of 
critica  habitat.  All  involved  parties  and 
lando<  «mers  have  been  notified  of  the 
locati(  n  and  importance  of  protecting 
this  sj  ecies'  habitat.  Protection  of  this 
specie  s'  habitat  will  also  be  addressed 
throu]  h  the  recovery  process  and 
throuj  h  the  section  7  jeopardy  standard. 

Avail<  ble  Conservation  Measures 

Con  servation  measures  provided  to 
specie  s  listed  as  endangered  or 
threat  ined  imder  the  Endangered 
Speci(  s  Act  include  recognition, 
recov*  ry  actions,  requirements  for 
Feden  il  protection,  and  prohibitions 
agains  t  certain  practices.  Recognition 
throuj  h  listing  encourages  and  results 
in  cor  servation  actions  by  Federal, 
Comn  onwealth,  and  private  agencies, 
group  ;  and  individuals.  The 
Endar  gered  Species  Act  provides  for 
possit  le  land  acquisition  and 
coope  ation  with  the  Commonwealth, 
and  rf  :}uires  that  recovery  actions  be 
carrier    out  for  all  listed  species.  Such 
action  j  are  initiated  by  the  Service 
follow  ing  listing.  The  protection 
requir  id  of  Federal  agencies  and  the 
prohil  itions  against  certain  activities 
invoh  ing  listed  plants  are  discussed,  in 
part,  1  elow. 

Section  7(a)  of  the  Act,  as  amended, 
Federal  agencies  to  evaluate 
i  ctions  with  respect  to  any  species 
proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critic^  habitat,  if  any  is  being 

ated.  Regulations  implementing 
idteragency  cooperation  provision 

the  Act  are  codified  at  50  CFR  part 
S  sction  7(a)(4)  requires  Federal 
to  confer  informally  with  the 
Servide  on  any  action  that  is  likely  to 
jeopai  dize  the  continued  existence  of  a 
propo  ied  sp>ecies  or  result  in 
destru  ction  or  adverse  modification  of 
propo  ted  critical  habitat  If  a  species  is 
subsei  uently  listed,  section  7(a)(2) 
requii  is  Federal  agencies  to  ensure  that 
activii  ies  they  authwize,  fund,  or  carry 
out  ar  I  not  likely  to  jeopardize  the 
contii  ued  existence  of  such  a  species  or 
to  des  roy  or  adversely  modify  its 


requi 
their 
that  is 


desigi 

this 

of 

402 

agencies 


critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  critical  habitat  is  being 
proposed  for  Gesneria  pauciflora,  as 
discussed  above.  Federal  involvement 
may  occur  through  the  use  of  federal 
funds  (U.S.  Department  of  Agriculture) 
for  forest  management  practices. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession  the 
species  from  areas  under  Federal 
jurisdiction.  Seeds  &x>m  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers.  In 
addition,  for  endangered  plants,  the 
1988  amendments  (f^ib.  L.  100-^78)  to 
the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any 
Conunonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  The  1988  amendments  do 
not  reflect  this  protection  for  threatened 
plants,  although  section  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  for  Gesneria 
pauciflora  will  ever  be  sought  or  issued, 
since  the  species  is  not  known  to  be  in 
cultivation  and  is  uncommon  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203 
(703/358-2104). 
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Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciu'ate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
soudit  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Gesneria 
pauciflora: 

(2)  The  location  of  any  additional 
populations  of  Gesneria  pauciflora,  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  infonnation  concerning 
the  range  and  distribution  of  these 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
of  Gesneria  pauciflora. 

Final  pramuigation  of  the  regulation 
of  Gesneria  pauciflora  will  take  into 
consideration  the  comments  and  any 
additional  infonnation  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  8  public  hearing  on  this  proposal,  if 


Species 


requested.  Requests  must  be  filed  within 
45  days  of  the  proposal.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Field  Supervisor,  Caribbean  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  491.  Boqueron,  Puerto  Wco 
00622. 

National  Emriranmental  Policy  Act 

The  Fish  and  WildHfa  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

RefierencM  Citad 

Ayensu,  E.S.,  and  R.A.  DePilipps.  1«78. 
Endangoed  and  threatened  plants  of  the 
United  States.  Smithsonian  InsUtutioQ 
and  World  Wildlife  Fund.  Washington. 
D.C  XV  -f  403  pp. 

Center  for  Plant  Ck>ns8rvation.  1992.  Report 
on  the  Rare  Plants  of  Puerto  Rico.  Center 
for  Plant  Conservition,  Missouri 
Botanical  Garden,  St  Louis.  Missouri. 

Proctor,  G.R.  1991.  Status  report  on  Gesneria 
pauciflora  Urban.  In  Puerto  Rican  Plant 
Spsdes  of  Special  Concern:  Status  and 
Reconunendations.  Publicacioa 
Cientifica  Misrelanea  Na  2.  Department 
of  Natural  Resources,  San  Juan,  Puerto 
Rico. 


Author 

The  primary  author  of  this  proposed 
rule  is  Ms.  Susan  Silander,  Caribbean 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

List  (^Sobjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulatioa  Pronralgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  titie  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— (AMENOEO] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  follo%ving,  in  alphabetical 
order  imder  "Gesneriaceae — Gesneria 
family."  to  the  Ust  of  Endangered  and 
Threatened  Plants  to  reed  as  follows: 

f  17.12    Endangered  and  ttireatafied  plants. 
•        •        •        •        • 

(h)'  •  • 


Soienlilic  name 


Common  name 


Historic  range 


Status       Wtwnisted 


Critical  hat}»- 
tat 


Speciai 
r\ies 


Gesneriaceae— Gesneria 
family: 


Gesneria  peucHlora Hone 


U.SA  (PR)  „ „ T 


Date:  Pebraary  10. 1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc  94-3791  Filed  2-17-94;  8:45  am) 
atUMQ  COM  4310-«6^ 
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This  section  of  the  FEDERAL  REGISTER 
contaios  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearing  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes  and  Committee  on 
Regulation 

ACTION:  Notice  of  public  meetings. 

SUMlMAfrr:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Govenunental  Processes  and  the 
Committee  on  Regulation  of  the 
Administrative  Conference  of  the 
United  States. 

Committee  on  Govenunental  Processes 

DATES:  Tuesday.  March  1, 1994,  from 
1:30  p.m.  to  4  p.m. 

ADDRESSES:  OfBce  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street,  NW.,  suite  500,  Washington,  DC. 
FOR  FURTHER  INFORINATION:  Deborah  S. 
Laufer,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States.  2120  L  Street,  NW..  Suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

Committee  on  Regulation 

DATES:  Friday.  March  4. 1994,  from  10 
a.m.  to  12:30  p.m. 
ADDRESSES:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street,  NW.,  suite  500,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Pritzker.  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW., 
suite  500,  Washington.  DC  20037. 
Telephone:  (202)  254-7020. 
8UPPl£MENTARY  INFORMATION:  The 
Committee  on  Governmental  Processes 
vtrill  meet  to  continue  discussion  of  a 
study  by  Arnold  Leibowitz  on  the 
Immigration  and  Naturalization  Service, 
the  Customs  Service,  and  other 
agencies'  asset  forfeiture,  remission  and 
mitigation  procedures. 


T  le  Committee  on  Regulation  will 
me<  t  to  continue  its  discussion  of 
pro  >osed  recommendations  on  federal 
age  toy  use  of  audited  self-certification 
as  a  regulatory  technique.  The 
Cor  ference's  consultant  for  this  project 
is  F  -ofessor  Douglas  Michael  of  the 
Uni  /ersity  of  Kentucky. 

A  ttendance  at  the  meetings  is  open  to 
the  Jiterested  public,  but  limited  to  the 
spa  »  available.  Persons  wishing  to 
atte  id  should  notify  the  Office  of  the 
Cha  Irman  at  least  one  day  in  advance. 
The  chairman  of  each  committee,  if  he 
dee  ns  it  appropriate,  may  permit 
mei  ibers  of  the  public  to  present  oral 
Stat  sments  at  the  meeting.  Any  member 
oft  le  public  may  file  a  written 
Stat  iment  with  the  committee  before, 
dui  ng.  or  after  the  meeting.  Minutes  of 
eac  t  meeting  will  be  available  on 
req  lest. 

Dited: 


i:  Februaiy  15. 1994. 

'S.Lubben. 

Research  Director. 

c.  94-3826  Filed  2-17-94;  8:45  ami 
I  CODE  eiio-01-w 
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DE  'ARTMENT  OF  AGRICULTURE 

Fee  eral  Crop  Insurance  Corporation 

Am  ouncement  of  the  Federal  Crop 
Insi  irance  Corporation's  Pending 
Evs  luation  of  County  Cotton  Insurance 
Projrams 

AGE  4CY:  Federal  Crop  Insuj'ance 
Cor  >oration.  USDA. 
ACTION:  Notice  of  intent. 


SUM  MARY:  The  Federal  Crop  Insurance 
Cor  ioration  (FCIC)  is  announcing  intent 
to  e  /aluate  its  cotton  and  extra  long 
staj  le  (ELS)  cotton  programs.  The  intent 
of  t  tis  aimouncement  is  to  solicit  public 
COE  ment  and  suggestion  for 
imf  rovement  and  increased 
par  icipation  in  FQC's  cotton  programs. 
DAI  ES:  Written  comment,  data,  and 
sug  lestions  should  be  submitted  no 
late  ■  than  April  19. 1994  to  be  sure  of 
con  iideration. 

AD(  KESSE8:  Evaluation  Division. 
Fee  jral  Crop  Insurance  Corporation. 
P.O  Box  419293.  Kansas  City.  MO 
641 11. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vor  die  O'Conner.  Jr..  Acting  Director, 
tele  )hone  (816)  926-6343.  (Address  is 
listi  d  above.) 


SUPPI.EMENTARY  INFORMATION:  It  is 
FCIC's  intent  to  evaluate  each  of  its  crop 
programs  periodically.  Crop  evaluations 
provide  valuable  insight  into  how  well 
programs  are  operating,  the  extent  to 
which  they  are  serving  the  customer, 
their  strengths  and  weaknesses,  and 
tlfeir  cost  efi'ectiveness.  Crop  programs 
experiencing  high  loss  ratios  and  net 
losses  are  priority  programs  for  FQC  to 
evaluate. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  directed  that  FQC  take 
necessary  actions  to  improve  the 
actuarial  soimdness  of  multiple  peril 
crop  insurance  and  to  achieve,  on  and 
after  October  1, 1995.  a  projected  loss 
ratio  not  to  exceed  1.10.  For  crop  years 
1988-1992.  FCIC's  cotton  program 
experienced  a  loss  ratio  of  2.05  and  a 
net  loss  (premium  less  indemnity)  of 
S378  million.  Additionally,  for  the  same 
crop  years,  the  ELS  cotton  program 
experienced  a  3.05  loss  ratio  and 
suffered  a  net  loss  of  $8  million. 

The  evaluation  will  include  a  review 
of  insurance  areas  for  actuarial  and 
underwriting  performance;  the 
establishment  of  accurate  program  dates 
(sales  closing,  final  planting,  acreage 
reporting,  and  contract  cancellation); 
the  effect  of  unit  division  and  related 
rate  impacts;  the  determination  of 
insurance  coverages;  an  analysis  on 
cause  of  loss,  frequency  and  severity  of 
losses  and  other  pertinent  program 
factors.  In  addition,  prescribed  loss 
adjustment  procedure  and  training  will 
also  be  evaluated. 

Done  in  Washington,  DC  on  February  10, 
1994. 

Kenneth  D.  Ackennan. 

Manager,  Federal  Crop  Insurance 

Corporation. 

(PR  Doc.  94-3684  Filed  2-17-94;  8:45  am] 
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Forest  Service 

Require  ttte  Use  of  Certified  Noxious 
Weed-Free  Forage  on  National  Forest 
System  Lands  in  Colorado  and 
Wyoming,  Regions  2  and  4,  Colorado, 
Kansas,  Nebraska,  South  Dakota, 
Southern  Idaho,  Nevada,  Utah,  and 
Wyoming  «• 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  proposal  to  require  the 
use  of  certified  noxious  weed-free  forage 
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on  National  Forast  System  Lands  in 
Colorado  and  Wyoming. 

SUMMARY:  The  Regional  Foresters  of  the 
Rocky  Mountain  and  Intermountain 
Regions  of  the  Forest  Service  are 
proposing  a  requirement  that  all 
National  Forest  visitors  in  Colorado  and 
Wyoming  use  certified  noxious  weed- 
free  hay,  straw  or  mulch  when  visiting 
National  Forest  System  lands  in  those 
two  states.  This  requirement  will  affect 
visitors  who  routinely  use  hay  or  straw 
on  the  National  Forests  such  as: 
recreationists  using  pack  and  saddle 
stock,  ranchers  with  grazing  permits, 
outfitters,  and  contractors  who  use 
straw  or  other  mulch  for  reseeding 
purposes.  These  individuals  or  groups 
would  be  required  to  purchase  certified 
noxious  weed-free  forage  products  or 
use  other  approved  products  such  as 
processed  grains  and  pellets  before 
entering  and  while  on  National  Forest 
System  lands  in  the  aforementioned 
states. 

DATES:  Comments  concerning  the 
proposal  should  be  recerved  on  or 
before  March  21. 1994. 

ADDRESSES:  Send  written  comments 
concerning  the  Colorado  requirement  to: 
Rocky  Moimtain  Regional  Forester. 
USDA  Forest  Service.  P.O.  Box  25127, 
Lakewood.  CO  80225.  Comments 
concerning  the  requirement  in  Wyoming 
should  be  sent  to:  Intermountain 
Regional  Forester.  USDA  Forest  Service, 
Fed.  Bldg..  324  25th  Street,  Gfeden,  Utah 
84401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rocky  Mountain  Region,  Charlie 
Richmond,  Renewable  Resources  Staff, 
P.O.  Box  25127.  Lakewood,  CO  60225. 
(303)  275-5005;  Intermountain  Region, 
Frank  Gunnell,  Fed.  Bldg..  324  25th 
Street,  Ogden,  Utah  84401,  (801)  625- 
5829. 

BACKGROUND:  Noxious  weeds  are  a 
serious  problem  in  the  western  United 
States.  Species  like  Leafy  Spurge. 
Spotted  Knapweed,  Musk  Thistle. 
Purple  Loosestrife  and  others  are  alien 
to  the  United  States  and  have  no  natural 
enemies  to  keep  their  populations  in 
balance.  Consequently,  these 
undesirable  weeds  invade  healthy 
ecosystems,  displace  native  vegetation, 
reduce  species  diversity,  and  destroy 
wildlife  habitat.  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
reforestation  efforts,  reduce  domestic 
and  wild  ungulates  grazing  capacity, 
aggravate  and  occasionally  injure  forest 
visitors,  and  threaten  federally  protected 
plants  and  animals. 


To  curb  the  spread  ot  ncodous  weeds, 
a  growing  number  of  western  states  have 
jointly  developed  noxious  weed-free 
forage  certification  standards  and,  in 
cooperation  with  various  federal,  state 
and  county  agencies,  passed  weed- 
control  laws.  Because  bay  and  other 
forage  products  containing  noxious 
weeds  are  part  of  the  inEestation 
problem,  states  have  developed  a  hay 
inspection/certification/identification 
process  and  are  encouraging  forage 
producers  to  grow  noxious  weed-free 
products. 

In  cooperation  with  the  states  of 
Colorado  and  Wyoming,  the  U.S.  Forest 
Service  is  proposing— |}r  all  National 
Forest  Systan  lands  within  those 
states — a  ban  on  hay.  straw  or  mulch 
that  has  not  been  state  certified.  This 
proposal  includes  a  public  information 
plan  to  insure  that:  (1)  This  ban  (a.k.a. 
closure  order)  is  well  pubUdzed  and 
understood;  and  (2)  National  Forest 
visitors  will  know  where  they  can 
purchase  state-certified  hay  or  other 
products. 

The  Forest  Service  invites  vnritten 
comment  and  suggestions  on  tibis 
proposal  Written  comments  must  be 
received  within  30  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  February  7,  ie94. 

Tom  L.  Thompaao, 

Deputy  Regional  Forester,  Rocky  Mountain 
Region. 

Dated:  February  4, 1994. 

WiUiam  S.  Werner, 

Acting  Deputy  Regional  Forester, 

Intermountain  Region. 

IFR  Doc.  94-3696  Filed  2-17-94;  8:45  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Racial  and  Ethnic  Tensions 
in  Amertean  Communltfes:  Poverty, 
Inequality,  and  Discrfmlnatlon— New 
York  City;  Postponement 

Notice  was  previously  given  pursuant 
to  the  provisions  of  the  United  States 
Commission  on  Qvil  Rights  Act  of  1983. 
Public  Law  98-183,  97  Stat.  1301.  as 
amended,  of  a  public  hearing  of  the  U.S. 
Commission  on  Civil  Rights,  to 
commence  on  Monday,  February  28. 
1994.  beginning  at  11:30  a.m.  in  the 
Ceremonial  Court  of  the  U.S.  Court  of 
International  Trade,  kx^ated  at  One 
Federal  Plaza.  New  York,  New  Yorii 
10007,  in  the  January  24.  1994.  issue  of 
the  Federal  Kegiiter  at  page  3555  (59  FR 
3555).  FR  Doc  94-1546. 

This  is  to  advise  the  public  that  the 
aforementioned  piibiic  hearing  has  been 
postponed,  and  will  be  hold  at  a  later 


date.  A  future  notice  will  be  published 
in  the  Federal  Eegister  t>y  the  U.S. 
Commission  on  Qvil  Rig|its  apprising 
the  public  of  the  new  hearing  date,  time, 
and  location. 

The  CcHnmission  is  an  independent, 
bipartisan,  factfinding  agency 
authoriaed  to  study,  collect,  and 
disseminate  inforraatioo.  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Govemmeot.  and  to  study  and 
collect  infonnation  concerning  legal 
developments,  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  uiuier  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  handicap,  or  national 
origin,  or  in  the  adminigtr^tj^^n  of 
justioe. 

For  additional  information,  please 
contact  Mary  K.  Mathews,  Assistant 
Staff  Director  for  Congressional  Affairs 
at  (202)  376-7700,  or  Rosalind  D.  Gray. 
Acting  General  Counsel  at  (202)  376- 
8351. 

Dated  at  Wachiqgton.  DC.  Feiruanr  16. 
1994. 

Stella  G.  Yoa^Ueod. 

Attorney  Advisor,  Profect  Administratioa. 
IFR  Doc  94-3834  Filed  2-17-94;  8:4S  ami 
nuMQ  cooc  (sat-et-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Commmee;  Partfally  Closed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  March 
17, 1994, 10:30  a.m.,  Herbert  C  Hoover 
Building,  Room  1617-M2. 14th  St.  & 
Pennsylvania  Ave..  NW.,  Washington, 
DC.  The  Committee  advises  the  Office  of 
Technical  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
materials  or  technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman 

2.  Introduction  of  members  and  visitors. 

3.  Presentation  of  papers  or  comments 

by  the  public. 

4.  Discussion  of  the  content  and 

apphcation  of  a  New  Forum  Dual- 
Use  List. 

Executive  Session 

5.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356.  dealing  with  the  U.S.  and 
COCOM  control  programs  and 
strat^c  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
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number  of  seats  will  be  available.  To  tl)e 
extent  time  permits,  members  of  the 
pubUc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
presentation  materials  should  be 
-forwarded  two  weeks  prior  to  the 
meeting  to  the  address  below: 
Ms.  Lee  Ann  Carpenter,  ODAS/EA/BXA 

room  1608,  U.S.  Department  of 

Commerce,  Washington.  DC  20230.    . 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  to  the  General  Counsel, 
formally  determined  on  May  1, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings^r 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Conmierce,  Washington, 
DC  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  February  15, 1994. 
Betty  Anne  Femdl, 
Director.  TAC  Unit. 

(FR  Doc  94-3757  Filed  2-17-94:  8:45  am] 
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Foreign-Trad*  Zones  Board 
[Order  No.  Ml] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Texas  City,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 


privily  ;e  of  establishing  foreign-trade 
zones   1  or  adjacent  to  U.S.  Customs 
ports  0  '  entry; 

Whe  ■eas,  the  Texas  City  Foreign 
Trade  ',  Uine  Corporation  (formerly. 
Foreigi  i  Trade  Zone  of  Texas  City-Gulf 
Coast,  nc.)  (the  Grantee),  a  Texas  non- 
profit  ( orporation,  has  made  application 
(FTZ I  ocket  7-93,  58  FR  16173.  3/25/ 
93]  to  iie  Board,  requesting  the 
establii  ihment  of  a  foreign-trade  zone  at 
sites  in  Texas  City,  Galveston  County, 
Texas,  within  the  Houston-Galveston 
Customs  port  of  entry;  and, 

Whe  "eas,  notice  inviting  public 
commt  nt  has  been  given  in  the  Federal 
Registi  r  and  the  Board  has  found  that 
the  req  jirements  of  the  Act  and  Board's 
regulat  ons  are  satisfied,  and  that 
approv  il  of  the  application  is  in  the 
public  interest; 

Now ,  therefore,  the  Board  hereby 
grants  o  the  Grantee  the  privilege  of 
establii  hing  a  foreign-trade  zone, 
design  ited  on  the  records  of  the  Board 
as  Fort  ign-Trade  Zone  No.  199.  at  the 
sites  di  tscribed  in  the  application, 
subjecl  to  the  Act  and  the  Board's 
regulat  ons.  including  Section  400.28. 

Signc  d  at  Washington.  DC,  this  1st  day  of 
Februai  y  1994. 

Foreign  Trade  Zones  Board. 

Secreta  7  of  Cominerce. 

Chairm  in  and  Executive  Officer. 

Attes: 

John  J. 


Executiv 
fFRDo*. 

BILLMQ 


)a  Ponte.  Jr., 

Secretary. 

94-3705  Filed  2-17-94;  8:45  am] 
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COMMiTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVEI  lELY  DISABLED 

Procui  ement  List;  Proposed  Additions 

AQENC  r:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabli  »d. 

ACnOM ;  Proposed  additions  to 
prociu  sment  list. 


SUMMA  Vt'.  The  Committee  has  received 
propoj  als  to  add  to  the  Procurement  List 
commi  tdities  and  services  to  be 
fumisl  led  by  nonprofit  agencies 
emplo  dng  persons  who  are  blind  or 
have  c  Jier  severe  disabilities. 
COMMI  WT8  MUST  BE  RECEIVED  ON  OR 
BEFOn  !:  March  21, 1994. 
AOORuSES:  Committee  for  Purchase 
From  people  Who  Are  Blind  or  Severely 
1,  Crystal  Square  3,  suite  403. 

kfferson  Davis  Highway. 

pn.  Virginia  22202-3461. 
^lER  INFORMATION  CONTACT: 
Milkman,  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regtdatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Cup,  Disposable 
7350-00-082-5741 
7350-00-145-6126 
7350-00-721-9003 
7350-00-426-1661 
NPA:  The  Oldahoma  League  for  the  Blind. 

Oklahoma  City,  Oklahoma. 
Jersey,  Reversible 
8415-00-245-2052 
6415-00-245-2054 
8415-00-245-2065 
8415-00-245-2073 
NPA:  Ed  Lindsey  Industries  for  the  Blind, 

Inc.,  Nashville,  Tennessee. 

Services 

Grounds  Maintenance 
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U.S.  Anny  Reserve  Center,  4500  S. 

Lancaster  Road,  Dallas,  Texas 
NPA:  Fairweather  Associates,  Inc.,  Dallas, 
Texas. 
Grounds  Maintenance 
U.S.  Army  Reserve  Center,  2800  Crestline 

Road.  Fort  Worth,  Texas 
NPA:  Goodwill  Industries  of  Fort  Worth. 
Fort  Worth.  Texas. 
Grounds  Maintenance 
U.S.  Army  Reserve  Center,  920  S.  Sam 

Houston,  Huntsville,  Texas. 
NPA:  Tri-County  Mental  Health/Mental 
Retardation  Services,  Conroe,  Texas. 
Grounds  Maintenance 
U.S.  Army  Reserve  Center,  3315  9th  Street, 

Wichita  Falls.  Texas 
NPA:  Wichita  Falls  State  Hospital,  Wichita 
Falb,  Texas. 
Janitorial/Custodial 
Building  255,  Robins  Air  Force  Base, 

Georgia 
NPA:  Goodwill  Industries  of  Middle 
Georgia,  Inc.,  Macon,  Georgia. 
Beverly  L.  MilkoMn, 
Executive  Director. 

(FR  Doc  94-3778  Filed  2-17-94;  8:45  am] 
BtLUNQ  COOK  M20-a3-P 


Procurement  List;  Deletions 

AOCNCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Deletions  from  the  procurement 
list. 

SUMMARY:  This  action  deletes  from  the 
Procurement  List  commodities  and 
services  previously  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

EFFECTIVE  DATE:  March  21. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403. 
1735  Jefiiarson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMBCTARY  INFORMATION:  On 
October  22  and  November  19, 1993.  the 
Committee  for  Piuchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  54559  and 
61072)  of  proposed  deletions  &t>m  the 
Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  4&-48c 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodities  and  services  are 
hereby  deleted  from  the  Procurement 
List: 


2540-01-065-6288 
Cushion,  Seat  Back,  Vehioilar 

2540-01-065-6289 

2540-00-880-3925 
Cushion  Seat,  Vehicular 

2540-01-074-6363 
Assembly,  Support  Panel 

7105-0O-NSH-00O4 
Base,  Grooming  Unit 

7105-01-007-1830 

7105-01-019-0375 

7105-01-019-0376 

7105-01-019-0379 
Bookcase,  Drop-Lid 

7105-01-005-8408 

7105-01-005-8409 

7105-01-007-1760 

7105-01-009-2567 

7105-01-047-3557 
Boolxase,  Open-Shelf 

7105-01-007-9798 

7105-01-047-3558 

7105-01-047-3556 
Box,  Vanity 

7105-01-007-1831 
Bracket,  Overchest  Support 

7105-00-NSH-0003 
Chest,  Five-Drawer 

7105-01-005-8403 

7105-01-005-8404 

7105-01-007-9797 

7105-01-011-8397 
Chest,  Six-Drawer 

7105-01-005-8405 

7105-01-005-8406 

7105-01-005-8407 

7105-01-023-4636 
Chest,  Stereo 

7105-01-005-8474 

7105-01-017-6104 

7105-01-019-0377 

7105-01-019-0378 

7105-01-047-3573 
Chest,  Three-Drawer 

7105-01-046-8855 
Overchest 

7105-01-005-8475 

7105-01-047-3574 
Top,  Grooming  Unit 

7105-01-005-8476 

Services 

Commissary  Warehouse  Service. 
Langley  Air  Force  Base,  Virginia. 

Grounds  Maintenance.  LB)  Memorial 
Gardens.  Washington,  DC 

Janitorial/Custodial,  Pentagon  Officers 
AUiletic  Center.  Washington.  DC 

Pallet  Repair,  Naval  Supply  Center. 
Norfolk.  Virginia. 
Beveriy  L.  Milkman, 
Executive  Director. 

[FR  Doc.  94-3777  Filed  2-17-94;  8:45  am] 
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Cushion  Assembly,  Seat  Back 


DEPARTMENT  OF  DEFENSE 

PutMic  information  Collection 
Requirement  Submitted  to  0MB  for 
Flevlew 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title,  applicable  form,  and  OMB 
control  number  The  Transition 
Assistance  Survey. 

Type  of  request:  New. 

Number  of  respondents:  3,000. 

Responses  per  respondent:  1. 

Annuo/  responses:  3.000. 

Average  burden  per  response:  20 
minutes. 

Annual  burden  hours:  990. 

Needs  and  uses:  This  survey  of 
military  veterans,  spouses,  and  former 
Army  civilian  personnel  is  being 
conducted  to  evaluate  the  e%ctiveness 
of  Department  of  Defense  transition 
assistance  program  elements  including 
those  that  comprise  the  Army's  Job 
Assistance  Centers.  Individuals  are 
being  interviewed  regarding  several 
indicators  of  labor  mariiet  success. 

Affected  public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302. 

Dated:  February  14, 1994. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-3697  Filed  2-17-94;  8:45  am) 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
MeetinQ 

The  Ad  Hoc  Study  Panel  on  USAF 
Space  Launch  Capabilities  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
7-8  March  1994  at  the  ANSER 
Corporation.  1215  Jefferson  Davis 
Hi^way.  Arlington.  VA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  %vill  be  to 
receive  briefings  for  the  SAB  Ad  Hoc 
Study  on  Assessment  of  USAF  Space 
Latmch  Capabilities. 


The  nMeting  will  be  dosed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Saentific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Uaison 
Officer. 
(FR  Doc.  94-3806  Filed  2-17-94:  8:45  am] 

BILUNO  OOOE  3aiO-«1-M 


Department  of  th«  Army 

Army  Sci«f>oe  Board;  Meetiffg 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  committee:  Army  Science  Board 
(ASB). 

Date  of  meeting:  14  March  1994. 

Time  of  meeting:  1430-1530. 

Place:  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board's  C3I 
Issue  Group  study  team  will  meet  with  and 
provide  the  Sponsor  a  status  report  on  their 
study  title  "Leveraging  Commercial 
Technologies  in  Army  C3  Systems."  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  pennitted  by  the 
committee.  The  ASB  Adjoainistrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner. 

AdministraUve  Officer,  Army  Science  Board. 
(FR  Doc  94-3694  Filed  2-17-94;  8:45  am] 
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Corps  of  Engineers 

Coastal  Engineering  Research  Board; 
Meeting 

AQBtCY:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  DOD. 
action:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Nome  of  the  committee:  Coastal 
Engineering  Board  (CERE). 

Date  of  meeting:  K4aich  8-10, 1994. 

Place:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  Coastal  Engineering 
Research  Center,  Vicksbuig.  Mississippi. 

Time:  8:30  a.m.— 2:30  p.m.  on  March  8; 
8:30  a.m. — 5  p.m.  on  March  9:  8:30  a.m.  to 
5  p.m.  on  March  10. 

Proposed  agenda:  The  1995  Coastal 
Engineering  Program  Review  is  to  be  held  on 


Marchb-10, 1994.  On  Tuesday,  March  8. 
there  v  ill  be  a  review  of  ongoing  wroric  units 
of  the  I  k>astal  Engineering  Research  and 
Develc  sment  Progranu,  plus  special 
pre$en|ations  on  DUCK  '94ySANDY  DUCK. 
Engineering  Manual,  and  an  ACES 
Deiaonstration.  On  Wednesday  moniing, 
proposed  new  work  units  ibr  FY  95 
b^  discussed.  The  afternoon  session  will 
dev  )ted  to  a  review  of  the  Coastal  Field 
CpUection  Program.  Thursday.  March 
be  devoted  to  a  review  of  the  . 
Completed  Coastal  Projects 
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meeting  is  open  to  the  public. 

seating  capacity  of  the  meeting 
s  limited,  advance  notice  of  intent 
.  although  not  required,  is 
requested  in  order  to  assure  adequate 
arranj  ements  for  those  %vishing  to 
atten( . 

Inqi  liries  and  notice  of  intent  to 
attenc  the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard.  Executive 
Secre  ary,  U.S.  Army  Engineer 
Watei  ivays  Experiment  Nation.  3909 
Halls  ^erry  Road.  Vicksbuig. 
Missii  sippi  39180-6199. 
Kenne  h  L.  Denton, 
Army  ''ederal  Register  Liaison  Ofpcer 
IFR  D<  c.  94-3729  Filed  2-17-94;  8:45  am) 
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DEP/  RTMENT  OF  EDUCATION 

Prop<  ised  Information  Collection 
Requests 

AQEN(  ;Y:  Department  of  Education. 
ACTIO  I:  Notice  of  proposed  information 
colleqtion  requests. 


SUMMkRY:  The  Director,  bifomiation 
Reso)  rces  Management  Service,  invites 
comn  ents  on  proposed  information 
collet  tion  requests  as  required  by  the 
Papei  work  Reduction  Act  of  1980. 
DATEJ :  An  emergoicy  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
perio  1  would  adversely  a^ect  the  public 
inten  st.  Approval  from  the  Office  of 
Mana  jement  and  Budget  (C^4B)  has 
been  equested  by  February  15. 1994. 

AODRI ISSES:  Written  comments  should 
be  ad  iressed  to  the  Office  of 
Infor  nation  and  Regulatory  Afiiairs. 
Attei!  tion:  Dan  Chenok.  Desk  Officer. 
Depa  tment  of  Education.  Office  of 
Mam  gement  and  Budget.  726  Jackson 
Place  NW.,  room  3208.  New  Executive 
Offici '.  Building.  Washington.  DC  20503. 
Requ  :sts  for  copies  of  the  proposed 
infor  nation  collection  request  should  be 
addn  ssed  to  Cary  Green,  Department  of 
Educ  ition,  7th  &  D  Streets.  SW..  room 
4682  Regional  Office  Biiilding  3. 
Wast  ington.  DC  20202. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green.  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Informati<Hi  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  conunoit  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director. 
Information  Resources  Management 
Ser\'ice.  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited:  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  February  14. 1994. 
Cary  Green, 

Director.  Information  Besources  Managemfnt 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency 
Title:  Notice  of  Standards  for 

Participation  and  SoUdtation  of 

Applications 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Response:  3.000 

Burden  Hours:  600 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  ED  is  requesting  data  from 

institutions  of  higher  Oeducation 

which  are  interested  in  participating     . 

in  the  District  Loan  Program.  ED  will 

review  this  data  and  select 

institutions  to  participate  in  the 

second  year  of  the  program.  If  ED  does 

not  collect  this  data,  the  Secretary 

will  not  be  able  to  satisfy  the 

requirements  of  the  law. 
Additional  Information:  ED  is 

requesting  an  emeigency  review  and 


Federal  Register  /  Vol.  59.  No.  34  /  Friday,  February  18.  1994  /  Notices 


8173 


approval  from  the  Office  of 
Management  and  Budget  (OMB).  This 
is  being  requested  because  ED  expects 
an  increase  botii  5  percent  of  new 
student  loan  volume  in  the  first  year 
of  the  program  to  40  percent  in  the 
second  year.  That  means  the  number 
of  schools  participating  in  the 
program  in  the  second  year  is  likely 
to  increase  fit)m  104  to  over  2,000.  In 
order  to  determine  each  applicant's 
eligibility  and  evaluate  its 
administrative  capability,  the 
Secretary  must  research  several 
different  types  of  records.  The 
Secretary  estimates  that  up  to  75  days 
will  be  needed  to  complete  the  review 
of  the  expected  volume  of 
applications  and  make  selection 
decisions.  ED  has  requested  an  OMB 
approval  by  February  15, 1994. 

IFR  Doc.  94-3712  Filed  2-17-94:  8:45  am| 

BtLUNQ  COOE  4000-01-M 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
21. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  rtwm  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue. 
SW.,  room  4682,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 


agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  February  14, 1994. 
Cary  Green, 

Director,  information  Resources  Management 
Service. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New 

Title:  Survey  of  State  Directors  of 
Secondary  Education  and 
Postsecondary  Technical/ 
Occupational  Education  for  a  Study  of 
Performance  Systems  Established  by 
States  to  Monitor  and  Evaluate 
Vocational  Education  Programs 

Frequency:  One-time 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  106 
Burden  Hours:  424 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Surveys  of  State  Directors 
of  Secondary  and  Postsecondary 
Vocational  Education  are  needed  to 
collect  data  on  performance  systems 
developed  by  the  States  in  response  to 
the  requirements  in  the  Carl  D. 
Perkins  Act  (P.L.  101-392).  Data  from 
this  collection  will  be  used  to  report 
to  the  Congress  on  the  development, 
implementation,  and  evolution  of 
performance  systems. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 


Title:  InstructiCMis  for  Performance 
Status  Report — Magnet  Schools 
Assistance  Program  (MSAP) 

Frequency:  Semi-annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  57 
Burden  Hours:  342 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Instructions  for  Performance 
Reports  are  used  by  grantees  to  submit 
semi-annual  reports,  regarding 
progress  in  implementing  MSAP 
projects.  Report  information  is  used  to 
assess  grantees'  eligibility  for 
continuation  awards;  to  monitor 
performance;  for  program  planning; 
and  other  purposes. 

Office  of  the  Under  Secretary 

Type  of  Review:  Extension 

Title:  Evaluation  of  Student  Support 
Services  Program 

Frequency:  One  time 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  4,315 
Burden  Hours:  1.813  - 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  study  will  provide 
information  on  the  characteristics  of 
Federally  funded  student  support 
service  programs  and  the  outcome  of 
the  program  for  participants.  The 
Department  will  use  the  information 
to  report  to  Congress. 

(FR  Doc.  94-3713  Filed  2-17-94;  8:45  ami 

BILUNO  CODE  4M0-01-M 


DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center, 
Notice  of  Noncompetitive  Financial 
Assistance 

AGENCY:  Bartlesville  Project  Office  and 
Pittsburgh  Energy  Technology  Center, 
Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  grant  award  to  the 
University  of  Oklahoma. 

SUMMARY:  The  U.S.  Department  of 
Energy.  Bartlesville  Project  Office 
through  the  Pittsburgh  Energy 
Technology  Center  announces,  pursuant 
to  10  CFR  600.7  (b)(2)(i)  Criteria  (B)  and 
(D).  that  it  intends  to  award  a 
noncompetitive  financial  assistance 
(Grant)  to  the  Center  for  Reservoir 
Characterization  at  the  University  of 
Oklahoma.  This  award  is  to  support  a 
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twelve  (12)  month  research  effort 
entitled  "Gypsy  Field  Project  in 
Reservoir  CharactMization." 
ADDRESSES:  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
P.O.  Box  10940.  Mail  Stop  921-118. 
Pittsburgh.  PA  15234. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Y.  Mitchell,  Contract  Specialist, 
(412)892-4862. 
5UPPt.EMENTARY  INFORMATION: 

Grant  Number:  DE-FG22-94BC14970 
Estimated  Total  Value:  $348,000.00 
Objective:  The  specific  objective  of  this 
grant  is  to  conduct  a  research  study 
targeted  at  improved  oil  recovery 
through  better  reservoir 
characterization.  Methods  developed 
under  tiiis  grant  could  be  applied  to 
recovering  untapped  movable  oil 
through  better  use  of  existing  wells  or 
through  drilling  infill  wells. 
Moreover,  these  methods  could  be 
used  to  improve  the  recovery  factor 
for  small  fields  which  are  presently 
not  economic  to  produce. 

Dated:  February  1, 1994. 
Dale  A.  Siciliano, 

Contracting  Officer. 

(FR  Doc.  94-3779  Filed  2-17-94;  8:45  am] 

MUINQ  COM  64aO-OVH 


Cancellation  of  Meeting  on  Proposed 
Urgent-Relief  Acceptance  of  a  Limited 
Amount  of  Spent  Fuel  From  Foreign 
Research  Reactors 

AGENCY:  Department  of  Energy  and 

Department  of  State. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  Department  of  Energy 
and  the  Department  of  State  planned  to 
co-host  a  round-table  dialogue  on 
February  25, 1994,  of  senior-level  policy 
makers,  including  Governors,  Members 
of  Congress,  and  senior  government 
officials  in  the  Department  of  Energy, 
the  Department  of  State,  and  the 
National  Security  Council  to  discuss  a 
summary  of  the  deliberations  that  took 
place  at  the  February  10, 1994,  meeting 
on  the  proposed  urgent-reUef 
acceptance  of  foreign  research  reactor 
spent  nuclear  fuel.  Substantial  progress 
was  made  at  this  meeting,  and  areas  for 
further  analyses  were  identified.  Based 
on  this  constructive  dialogue  we  believe 
,  that  other  methods  for  involving  senior 
'policymakers  for  further  discussions 
would  be  more  useful  than  the 
previously  plaimed  meeting  on 
February  25, 1994.  This  meeting  was 
originally  announced  in  the  January  31, 
1994,  Federal  Register. 
DATES:  This  forum  was  to  take  place  on 
February  25, 1994.  at  the  Hyatt  Regency 


Capitol 

NW 

737- 


iill.  400  New  Jersey  Avenue. 
W  ishington,  DC;  telephone  (202) 


12:4 

FOR  FUR  rHER  INFORMATION  COHTACT: 
MarkW  Frei,  Office  of  Waste 
Manage  nent,  Office  of  Environmental 
Restore!  on  and  Waste  Management, 
U.S.  De  lartment  of  Energy  (Mail  Stop 
EM-30)  1000  Independence  Avenue, 
SW..  Wi  shington.  DC  20585;  telephone 
(301)  9C  3-7201. 

Issued  at  Washington.  DC,  on  February  16. 
1994. 

Jill  E.  Ljr  le. 

Deputy  J  ssistant  Secretary  for  Waste 
Manager  lent.  Environmental  Hestoration  and 
Waste  M  magement. 
|FR  D0C.I94-3903  Filed  2-17-94;  8:45  am) 


Availab  llty  of  Modular  Cooperative 
Resean  h  and  Development  Agreement 
(CRAOJ ) 

AGENCY  Office  of  Technology 
Utilizat  on.  Office  of  Laboratory 
Manage  nent.  Department  of  Energy. 
ACTION:  ''jotice  of  availability  and 
opportu  lity  for  public  comment. 


SUMMAf  f :  This  notice  aimounces  the 
availablity  of  the  IDepartment  of  Energy 
Module  r  Cooperative  Research  and 
E)eveloi  meat  Agreement  (CRADA).  The 
Modula  r  CRADA  is  a  compendium  of 
provisi(  ns  which  will  be  used  for 
preparii  tg  CRADAs  between  IDepartment 
of  Enerj  y  laboratories  and  non-Federal 
Particip  ints.  The  modular  CRADA 
reflects  input  fit>m  headquarters, 
Operati  )ns  Office  and  Laboratory 
elemenl  s.  It  also  reflects  extensive 
formal  1  nd  informal  technology  transfer 
partner  feedback  as  well  as  the 

jient's  experience  of  over  600 

It  contains  the  basis  and 
I  for  the  language  used,  as  well 
}proved  options  and  guidance 
for  use  tf  the  language.  The  modular 
CRADi^  includes  several  other 
imports  nt  features  distinguishing  it 
from  pr  ivious  Department  of  Energy 
model  ( KADAs:  (1)  It  does  not  require 
as  muci  oversight  by  Departmental 
headquarters,  does  not  have  as  much 
requires  1  language;  (2)  it  provides  more 
options  in  certain  areas,  such  as  product 
liabilit] ;  and  (3)  it  more  fully 
commv  licates  the  Department's 
rations  a  for  its  CRADA  language.  The 
modula  r  CRADA  is  expected  to  be 
periodi  :ally  reviewed  and  revised  as 
part  of  be  Department  of  Energy's 
continii  ous  imjwovement  process. 
Comme  ats  from  the  public  are 
encourt  ged. 

ADORES  (ES:  A  copy  of  the  modular 
CRAD/  is  available  for  inspection  and 


reproduction  at  the  public  reading  room 
of  the  U.S.  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.  Washington.  DC.  The 
public  reading  room  is  open  from  10 
a.m.  to  4  p.m.;  you  may  contact  reading 
room  staff  at  (202)  586-6020.  If  you 
want  a  copy  of  the  modular  CRADA 
mailed  to  you  directly,  please  contact 
the  U.S.  Department  of  Energy  at  the 
address  below.  Comments  on  the 
modular  CRADA  are  welcome  and  may 
be  sent  to  the  address  below. 
FOR  FURTHER  INFORMATION  OR  TO 
COMMENT  CONTACT:  U.S.  Department  of 
Energy.  PA-5. 1000  Independence 
Avenue.  SW..  Washington.  DC  20565. 
Phone:  202-586-5575,  Fax:  202-586- 
7303. 

SUPP(.EMENTARY  INFORMATION:  An 
overview  and  the  table  of  contents  of  the 
modular  CRADA  are  attached. 

Issued  at  Washington,  DC,  on  February  4. 
1994. 

Antionette  Grayson  Joseph, 

Acting  Director,  Office  of  Laboratory 
Management. 

The  Modular  CRADA 

Introduction 

This  document,  to  be  referred  to  as 
the  Department  of  Energy  (DOE) 
Modular  Cooperative  Research  and 
Development  Agreement  (CRADA),  is  a 
compendium  of  provisions  which  may 
be  drawn  upon  for  crafting  CRADAs,  It 
has  been  developed  to  be  responsive  to 
the  needs  of  different  CRADA 
Participants  while  protecting  the 
interests  of  the  Government  and  the  U.S. 
taxpayers  and  is  a  tool  for  DOE  and  its 
Government-Owned  Contractor- 
Operated  (GOCO)  laboratories,  hereafter 
referred  to  as  laboratories/to  facilitate 
the  negotiation,  development  and  timely 
approval  of  CRADAs. 

This  Modular  CRADA  incorporates 
three  ty|>es  of  provisions: 

(1)  fnose  few  that  are  required  by 
statute  or  policy,  [set  off  by  double 
underscore]  are  strongly  recommended 
for  timely  approval,  and  can  only  be 
changed  with  DOE  Headquarters 
approval.  Changing  double  underscored 
lang\iage  or  examples  may  delay  the 
process.  Double  underscored  language 
can  be  eliminated  where  it  doesn't 
apply,  such  as,  for  example  the  deletion 
of  the  definition  of  "Subject  Invention" 
where  it  is  not  anticipated  that  there 
will  be  any  subject  inventions  under  the 
CRADA. 

(2)  Those  that  sound  judgment 
suggests  have  a  valid  basis  for  being 
included  in  the  terms  and  conditions  of 
the  CRADA,  consistent  with  the 
guidelines  incorporated  herein.  These 
can  be  modified  in  one  of  three  vrays: 


— By  using  the  pre-approved  options 

provided  in  the  giiidance; 
— By  modifying  the  language  without 

changing  its  substantive  meaning;  and 
— By  negotiating  the  language  that 

changes  its  substantive  meaning,  or 

even  deleting  the  language  with 

appropriate  justification;  in  each  of 

these  two  instances,  operations  office 

approval  is  required. 

(3)  Those  that  are  left  solely  to  the 
negotiations  between  the  laboratory  and 
the  Participants.  (Shown  in  brackets.) 

Through  a  spirit  of  teamwork  and  a 
policy  of  "no  surprises,"  this  document 
should  enable  DOE  and  its  laboratories 
to  be  responsive  to  a  broad  range  of 
Participant  needs.  This  approach  is 
intended  to  convey  the  maximum 
flexibility  in  CRADA  development,  and 
in  speed  of  negotiations  and  approval, 
while  fostering  consistency  across  DOC 
and  its  laboratories. 

In  drafting  a  CRADA  from  the  options 
provided  in  the  Modular  CRADA,  the 
laboratory  should  be  careful  not  to 
create  internal  conflicts  within  the 
agreement.  The  draft  CRADA  should 
still  follow  the  form  (i.e.,  order  of 
provisions)  of  the  DOE  Modular  CRADA 
in  order  to  facilitate  operations  office 
review  and  approval. 

In  this  document,  the  format  for 
presenting  the  various  provisions  of  the 
CRADA  will  consist  of: 
—A  statement  of  the  article,  with 

language  required  by  statute  or  policy 

double  underscored: 
— ^A  rationale  for  the  article;  and 
— ^Pre-approved  optional  provisions  for 

the  article  (set  off  inside  a  box). 

Example:  Article  1  (Tide) 
— Required  provisions  (if  any) 
— Rationale  or  basis  for  requirement 
—Pre-approved  c^tiooal  provisions  (if 

any) 
— Rationale/appropriate  circumstances 
— Pre-approved  optional  provisions  #2 
— ^Rationale/appropriate  circumstances 
— Bracketed  {Hovisions 
— Rationale/explanation 
— Generii  Guidance 

The  Sample  CRADA 

A  sample  DOE  CRADA.  which  is 
attached,  incorporates  the  double 
underscore  proviskma  and  some  of  the 
more  conunon  optional  provisions 
provided  in  the  Modular  CRAOA.  K  is 
a  tool  for  communicating  DCK's  general 
requirements  and  expectatiiHis  to 
potential  Participants  in  a  clear  and 
consistent  manner.  The  sample  DOE 
CRADA  should  be  provided  to  potential 
Participants  as  the  first  hand-out  in  all 
instances,  such  as  at  conferences  and 
trade  shows  and  DOE  sponsored  events. 
When  the  sample  OCX  CRADA  is  used 
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for  these  purposes,  it  may  be  modified 
only  to  the  extent  that  the  laboratory 
name  is  inserted. 

Negotiating  and  Approving  CRADAs 

By  law  and  through  prime  contract 
provisions,  the  laboratories  have  been 
delegated  the  authority  and 
responsibility  for  negotiating  the 
CRADA.  including  a  Statement  of  Woric. 
In  exercising  that  authority,  laboratories 
need  to  strike  a  balance  between 
consistency  and  flexibility. 

To  the  extent  the  negotiated  CRADA 
uses  langu^e  that  does  not  deviate  from 
the  double  underlined  provisions  and 
uses  the  pre-approved  optional 
provisions,  the  Operations  Office  review 
and  approval  of  the  CRADA  will  be 
faster. 

The  Operations  Offices  are  the 
approval  authority  for  Joint  Work 
Statements  (JWSs)  and  CRADAs.  To 
facilitate  Operations  Office  review, 
laboratories  should  identify  all 
deviations  from  the  double  underlined 
provisions  or  pre-approved  optional 
provisions  at  the  time  the  CRADA  is 
submitted  for  approval.  It  is 
recommended  tiiat  two  proposed 
CRADA  versions  be  submitted  by  the 
laboratories  to  the  Operations  Offices — 
one  which  highlights  all  deviations  frtan 
the  Modular  CRADA  provisions  using 
"redline"  and  "strikeout"  features  and 
one  which  is  a  "clean"  version.  All 
deviations  M^ich  are  considered  by  the 
laboratories  to  be  substantive  should  be 
supported  by  appropriate  justification. 
Any  deviation  from  the  double 
tmderlined  provisions  requires  approval 
of  D(^  Headquarters.  After  receiving 
any  proposed  deviations  to  double 
underscored  language  bom  a  laboratory, 
the  Operations  Office  will  transmit  the 
langui^  and  reasons  for  the  requested 
deviation  to  the  Director  of  the  Office  of 
Teduiology  Utilization  (IJ^-20)  in 
Headquarters,  who  will  confer  with  the 
appropriate  elements  in  Headquarters  in 
determining  if  the  requested  deviation  is 
acceptable  and  inform  the  Operations 
Office  of  the  Headquarters' 
determination.  Any  deviations  from  the 
pre-approved  optional  provisions, 
except  for  deviations  to  double 
underscored  language  which  must  be 
approved  by  Headc^arters,  requiras 
review  and  approval  by  the  Operations 
Office.  In  the  case  of  changes  from  the 
pre-approved  optional  provisions  which 
the  Operations  Office  agrees  are  non- 
substantive, such  approval  may  be 
reflected  merely  by  apmoval  of  the 
CRADA.  bi  die  case  ofsubstantlve 
changes,  specific  approval  in  the  form  of 
a  notation  on  the  "radllne"  version,  or 
other  supporting  documents.  %vill 
suffice.  Any  requests  for  modification  of 


the  CRADA  by  the  Operations  Office  to 
the  laboratory  must  comply  with  the 
requirements  of  15  U.S.C 
37l0a(c)(5)(C). 

While  available  for  consultation  to 
both  the  laboratory  and  the  prospective 
Participant,  the  Operations  Office 
should  refrain  from  becoming  a  third 
party  to  the  negotiations.  Each 
Operations  Office  is  encouraged  to 
designate  a  single  point  of  contact  to 
facilitate  the  CRADA  review  and 
approval  process  at  the  Operations 
Office.  Like  the  Operations  Offices, 
Program  offices  and  others  should 
refrain  bom  becoming  a  third  party  to 
the  negotiations  between  the  laboratory 
and  the  prospective  Participant. 

The  Importance  of  Teamwork  and 
Communication 

In  order  to  use  this  document 
effectively,  close  cooperation  and 
conununication  between  the  laboratory 
and  DOE  is  essential.  Issues  that  can  be 
foreseen  as  key  issues,  especially  critical 
departtuvs  from  pre-approved  language, 
should  be  discussed  as  early  as  possible. 
There  should  be  a  minimum  of  surprises 
in  the  process.  At  the  same  time,  the 
laboratory  and  DOE  should  be  open  to 
proposed  changes  from  Participants 
where  the  changes  help  the  process  of 
negotiation  but  do  not  infiinge  upon  the 
Government's  rights.  When  ahemative 
language  is  clearly  called  for.  such 
alternative  language  should  be  used. 
One  of  the  objectives  of  this  document 
is  to  provide  pre-approved  alternative 
language  for  different  situations,  as  well 
as  guidance  and  rationale  for  using  that 
alternative  langiiage. 

The  DOE  Modular  CRADA  will  be 
updated  on  a  routine  basis  to 
incorporate  new  language  and 
alternatives,  based  on  input  from  the 
Participants,  laboratories.  Operations 
Offices,  and  DOE  programs.  Laboratory 
staff  with  proposed  updates  should 
contact  their  Operations  Office,  and 
Operations  Office  staff  with  proposed 
updates  should  contact  the  DOE  Office 
of  Technology  Utilization. 

The  following  points  should  be 
addressed  in  a  CRADA  as  minimum 
guidance  for  an  effective  CRADA.  The 
attached  DOE  Sample  CRADA  is  the 
basic  set  of  CRADA  provisions;  other 
clauses  are  providea  in  the  Guidance  to 
accommodate  different  arrangements 
between  Contractors  and  Partidpants. 
Many  of  the  specific  articles  ana  clauses 
are  negotiable  between  the  Parties. 

TaUe  of  Contents 

Introduction  to  the  DOE  Modular 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ94-27-000.  et  ai.] 

Black  Creek  Hydro,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  14. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  B  ack  Creek  Hydro,  Inc. 

(Dcx  tet  No.  EG94-27-000I 

0  1  February  7, 1994,  Black  Creek 
Hyc  ro.  Inc.,  a  Washington  State 
Cor  toration  with  its  principal  place  of 
bus  ness  at  suite  310. 19515  North  Creek 
Par  way,  Bothell,  Washington  98011, 
file   with  the  Federal  Energy  Regulatory 
Con  mission  an  application  for 
det(  rmination  of  exempt  wholesale 
gem  rator  status  pursuant  to  part  365  of 
the  !^mmission's  regulations. 

A  jplicant  owns  the  Black  Creek 
hyd  oelectric  facility  located  in  King 
Cou  nty,  Washington.  All  of  the  project's 
ene  gy  will  be  sold  at  wholesale. 

C  imment  date:  March  4,  1994,  in 
acc«  rdance  with  Standard  Paragraph  E 
at  tl  e  end  of  this  notice. 

2.  P  icifiCoqt 

[Doc  cet  No.  ER94-951-0OO1 

T  ike  notice  that  PacifiCorp,  on 
Febi  uary  4,  1994,  tendered  for  filing. 
Rev  sion  No.  19  to  Exhibits  A  and  B  of 
the  Contract  for  Interconnections  and 
Trai  ismission  Service,  Contract  No.  14- 
060  iOO-2437  ("Transmission 
Agr  sement"),  dated  May  16,  1962. 
fifiCorp  Rate  Schedule  FPC  No.  45) 
een  PacifiCorp  and  the  Western 
Power  Administration 
("V\festem"). 

E:  Lhibit  A  specifies  the  projected 
ma>  imum  integrated  demand  in 
kilowatts  which  PacifiCorp  desires  to 
transmitted  to  its  respective  points 
dfeUvery  by  Western.  Exhibit  B 
pe<  ifies  the  projected  maximum 
te  jrated  demand  in  kilowatts  which 
Wej  lem  desires  to  have  transmitted  to 

I  jspective  points  of  delivery  by 
Pac  fiCorp. 

Pi  cifiCorp  respectfully  requests,  a 
wai  ret  of  prior  notice  be  granted  and  an 
effeftive  date  of  January  1,  1994  be 
ned  to  Revision  No.  19  to  Exhibits 
B,  this  date  being  consistent  with 
(ffective  date  shown  on  Exhibits  A 
B. 

C  tpies  of  this  filing  were  supplied  to 
the  Vyoming  Public  Service 
Con  mission. 

C  )mment  date:  February  25, 1994,  in 
aca  rdance  with  Standard  Paragraph  E 
at  tl  e  end  of  this  notice. 

3.  P  >rtland  General  Electric  Company 

(Doc  cet  No.  ER94-963-O001 

T  ke  notice  that  on  February  9, 1994, 
Pon  and  General  Electric  Company 
(PG  !)  tendered  for  filing  a  Round  Butte/ 
Cov !  Interconnection  and  Operation 
Agn  ement  and  a  Lease  Agreement 
bet\(  'een  Portland  General  Electric 
Con  pany  and  PacifiCorp.  PGE  requests 
that  the  Commission  grant  waiver  of  the 
noti  :e  requirements  of  18  CFR  35  3  to 


allow  the  agreements  to  become 
effective  March  1, 1994. 

Comment  date:  February  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

« 

4.  Arizona  Public  Service  Company 

[Docket  No.  ER94-477-0001 

Take  notice  that  on  February  2, 1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  the  Amendment  No. 
1  to  the  Four  Comers  230/345  kV 
Switchyard  Maintenance  Agreement 
between  APS  and  Public  Service 
Company  of  New  Mexico  (PNM).  The 
Amendment  deletes  certain  supervisory 
relaying  and  communication  equipment 
ftx)m  the  facilities  which  APS  maintains 
for  PNM  under  the  Four  Comers  230/ 
345  kV  Switchyard  Maintenance 
Agreement. 

Copies  of  this  filing  have  been  served 
upon  PNM,  the  Arizona  Corporation 
Commission  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  February  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  &  Electric  Company 

[Docket  No.  ER94-954-OO0I 

Take  notice  that  on  Febmary  7, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing,  as  a  change 
in  rate  schedule,  new  supplements  to 
the  "Interconnection  Agreement 
between  Northern  California  Power 
Agency  and  Pacific  Gas  and  Electric 
Company's"  (PG&E-NCPA  lA).  The 
amended  PG&E-NCPA  L\  and  its 
appendices  have  been  designated  as 
PG&E  Rate  Schedule  FERC  No.  142. 

Pursuant  to  the  procedures  outlined 
in  section  6.2.4.2  of  the  PG&E-NCPA  lA, 
NCPA  has  requested  and  PG&E  has 
agreed  to  provide  NCPA  additional  firm 
transmission  service  for  1994. 
Therefore,  PG&E  proposes  to  amend 
Exhibits  III.l.  in.2  and  VII.  l  of 
Appendix  A  to  the  PG&E-NCP/PIA  to 
include  NCPA's  request  for:  (1)  12.6 
MW  of  additional  Firm  Transmission 
Sen'ice  for  the  NCPA  Geothermal  Plants 
1  &  2:  (2)  5.0  MW  of  Fort  Flat 
Powerplant.  Also  PG&E  is  filing:  (1)  A 
revised  Exhibit  11.2  for  Binding  Planning 
Years  1994  and  1995  and  (2)  a  revised 
Exhibit  Vn.l  for  the  Binding  Year  1995 
in  order  to  correct  errors. 

Copies  of  this  filing  were  served  upon 
NCPA  and  the  Califomia  Public  Utilities 
Commission. 

Comment  date:  February  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Chambers  Cograeratioa  Limited 
Partnership 

(Docket  Nos.  QF87-43  J-002  and  EL94-29- 
OOOl 

Take  notice  that  on  January  18.  1994, 
Chambers  Cogeneration  Limited 
Partnership  (Chambers),  tendered  for 
filing  a  Request  For  Limited  Waiver  of 
the  Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Chambers  requests  the 
Commission  to  temporarily  waive  the 
operating  and  efficiency  standards  for 
qualifying  cogeneration  facilities  as  set 
forth  in  §  292.205. 18  CFR  292.205  of 
the  Commission's  Regulations 
implementing  Section  201  of  PURPA,  as 
amended,  with  respect  to  its  253.8  MW 
cogeneration  facility  located  in  Carney's 
Point.  New  Jersey.  Specifically. 
Chambers  requests  vraiver  of  the 
operating  and  efficiency  standards  for 
the  calendar  year  1993.  during  the  last 
month  of  which  the  facility  commenced 
initial  start-up  and  testing. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Regist«-,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Comniis.sion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CasbeU. 
Secretary. 

[PR  Doc.  94-3807  Filed  2-17-94:  8:45  ami 
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Pocket  Na  EG94-26-000,  at  at] 

Hanover  Energy  Corp.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  10. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Hanever  Exurfj  Corporation 

(Docket  No.  EG94-26-000| 

On  Febmary  7, 1994,  Hanover  Energy 
Corp.  ("Hanover"),  of  One  Upper  Pond 
Road,  Parsippany,  New  Jersey,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Conmiission's  regulations. 

Hanover  is  developing  a  gas  and/or  oil 
fueled  electric  generating  facility  with  a 
capacity  of  up  to  900  MW  to  be  located 
in  the  County  of  Muscogee.  State  of 
Georgia,  that  will  be  owned  and 
operated  by  the  Partnership.  All  of  the 
facility's  electricity  will  be  sold  at 
wholesale. 

Comment  date:  March  4,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  TIFD  Vin-B  Inc. 

(Docket  Na  EG94-25-000I 

On  Febmary  3,  1994,  TIFD  VIII-B  Inc. 
(the  "Applicant^,  with  its  principal 
place  of  business  at  1600  Summer 
Street,  Stamford,  Connecticut  06927, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  has  represented  that  it 
will  be  engaged  indirectly,  through  an 
achate  that  is  a  Philippine  company, 
and  exclusively  in  the  business  of 
owning  and  operating  electricity 
generating  facilities  to  be  located  near 
Iligan  City  in  Mindanao,  PhiHppines 
and  selling  electric  energy  at  wholesale. 
The  electric  energy  generated  by  those 
facilities  will  be  delivered  at  wholesale 
to  the  National  Power  Corporation,  a 
Philippine  electric  utility  wholly-owned 
by  the  Philippine  government.  Retail 
sales  to  Philippine  industrial  customers 
may  occur  in  the  future,  although  no 
such  arrangements  currently  exist. 

Comment  date:  February  28,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER94-753-0001 

Take  notice  that  on  February  4. 1994, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  an 
amendment  to  its  filing  on  E)ecember  30, 
1993  of  its  FERC  Electric  Tariff  Original 
Volume  No.  4  including  Service 
Schedules  thereunder  and 
corresponding  unexecuted  Service 
Agreements  (the  Tariff). 

A  copy  of  the  filing  was  served  upon 
each  party  to  the  Service  Agreement. 


Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER94-906-0001 

Take  notice  that  on  December  29, 
1993,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  a 
Certificate  of  Concurrence  in  connection 
with  the  Agreement  filed  on  June  4, 
1992  in  Docket  No.  ER92-626-000. 

Comment  date:  February  24, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Company 

[Docket  No.  ER94-935-000| 

Take  notice  that  on  January  24, 1994, 
Peco  Energy  Company  (Peco)  tendered 
for  filing  a  letter  statina  effective 
January  1, 1994.  Philadelphia  Electric 
Company's  name  will  be  changed  to 
PECO  Energy  Company. 

Comment  date:  Febmary  24.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ER94-944-000| 

Take  notice  that  on  January  31. 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  proposed  rate 
schedules  designated  Filing  No.  64  in 
Docket  No.  ER93-1 33-000. 

Comment  date:  Febmary  24,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Hermiston  Generating  Company 

[Docket  Na  ER94-9S(M)00| 

Take  notice  that  on  February  2. 1994, 
Hermiston  Generating  Comf)any.  L.P., 
owner  of  an  electric  generating  facility 
located  in  Hermiston,  Oregon, 
submitted  for  filing,  pursuant  to  Rule 
205  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.205, 
an  initial  rate  schedule  for  sales  to 
PacifiCorp  and  a  petition  to  grant 
certain  waivers,  preapprovak  and 
authorizations. 

Comment  date:  Febmary  23,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  &  Electric  Company 

[Docltet  No.  ER94-952-000I 

Take  notice  that  on  February  4,  1994, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
Interchange  Agreement  between  SDG4E 
and  ENRON  Power  Marketing.  Inc. 
(Enron). 

SE)G&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  of  April  1. 1994  or  at  the 
earliest  possible  date. 


Copies  of  this  filing  were  served  upon 
the  Fliblic  Utilities  Commission  of  the 
State  of  California  and  ENRON. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Maine  Power  Company 

(Docket  No.  FA93-«-00l] 

Take  notice  that  on  December  20. 
1993,  Central  Maine  Power  Company 
(Central  Maine)  tendered  for  filing  its 
refund  report  in  the  above-referenced 
docket. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  EJL  Brooks 

(Docket  No.  ID-2814-000] 

Take  notice  that  on  January  13, 1994. 
E.R.  Brooks,  (Applicant)  tendered  for 
filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director,  Central  Power  and  Light 
Company. 

Director.  Public  Service  Company  of 
Oklahoma. 

Director.  Southwestern  Electric  Power 
Company. 

Director,  West  Texas  Utilities 
Company. 

Director.  Hubbell  Incorporated. 

Comment  date:  Februa^  24. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Robert  L.  Ryan 

(Docket  No.  ID-281&-O001 

Take  notice  that  on  February  1. 1993, 
Robert  L  Ryan  (Applicant)  tendered  for 
filing  an  application  under  section 
305^)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director.  Inter-Regional  Financial 
Group,  Inc. 

Director,  Tampa  Electric  Company. 

Comment  date:  February  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph* 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestints  parties  to  the  proceeding. 
Any  pe  "son  wishing  to  become  a  party 
must  fi  B  a  motion  to  intervene.  Copies 
of  this  iling  are  on  file  with  the 
Commi  ision  and  are  available  for  public 
inspect  on, 
Lois  D.  I  lasheU, 
Secretai  /. 
(PR  Doc 
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[Doctot  No.  QF86-1014-006,  et  al.] 

Newarl  Bay  Cogeneration  Partnership, 
LP.,  el  al.;  Electric  Rate  and  Corporate 
Regula  Hon  Filings 

Februar '  9. 1994. 

Take  notice  that  the  following  filings 
have  b4  en  made  with  the  Commission: 

1.  New  irk  Bay  Cogcfneration 
Parlnei  ship,  LJ*. 

(Docket  Nos.  QF86-1014-006  and  EL94-27- 
000] 

Take  notice  that  on  February  3, 1994. 
Newer; ;  Bay  Cogeneration  Partnership. 
L.P.  (N  iwark  Bay),  of  1200  E. 
Ridgev  ood  Avenue,  Ridgewood,  New 
Jersey  1 17450,  tendered  for  filing  a 
Petitio  I  For  Temporary  Waiver  of  the 
Comm  ssion's  Regulations  imder  the 

Jtility  Regulatory  Policies  Act  of 
|URPA).  Newark  Bay  requests  the 
sion  to  temporarily  waive  the 
ig  and  efficiency  standards  for 
kng  cogenerating  facilities  as  set 
forth  ii  Section  292.205. 18  CFR 
292.20  >  of  the  Commission's 
Regula  ions  implementing  Section  201 
of  PUF  PA,  as  amended,  with  respect  to 
its  cog  ineration  facility  located  in 
Newer  :.  New  Jersey.  Specifically. 
Newai  i  Bay  requests  waiver  of  the 
operat  ng  and  efficiency  standards  for 
the  calendar  year  1993,  during  which 
the  facility  was  imdergoing  start-up  and 
testing 

Con  ment  date;  Thirty  days  after 
public  ttion  in  the  Federal  Register,  in 
accord  mce  with  Standard  Paragraph  E 
at  the  I  nd  of  this  notice. 

2.  Ebei  isburg  Power  Company 

(Dockel  Nos.  QF86-1074-004  and  QF86- 
1074-0  >5l 

On  1  ebruary  4, 1994,  Ebensburg 
Power  Company  tendered  for  filing  an 
amenc  ment  to  its  filing  in  this  dodiet. 
The  an  tendment  pertains  to  the 
techni  :al  and  ownership  aspects  of  the 
qualif  ing  facility.  No  determination  has 
been  i  lade  that  the  submittal  constitutes 
a  com  tlete  filing. 

Con  ment  date:  March  1. 1994.  in 
accorc  ance  with  Standard  Paragraph  E 
at  the  tnd  of  this  notice. 


3.  Michigan  Power  Limited  Partnership 

(Docket  No.  QF88-441-0011 

On  February  1, 1994,  Michigan  Power 
Limited  Partnership,  tendered  for  filing 
a  supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  tcthe  ownership 
structure  and  technical  data  of  the 
facility. 

Comment  date:  March  1, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cedar  Bay  Generating  Company, 
Limited  Partnership 

(Docket  Nos.  QF89-126-005  and  EL94-6- 
000] 

Take  notice  that  on  January  26. 1994, 
Cedar  Bay  Generating  Company. 
Limited  Partnership  (Applicant),  of 
7475  Wisconsin  Avenue,  Bethesda, 
Maryland  20814,  tendered  for  filing  a 
Request  For  Limited  Waiver  of  the 
Commission's  Regulations  undfer  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Cedar  Bay  requests  the 
Commission  to  temporarily  waive  the 
operating  standard  for  qualifying 
cogenerating  facilities  as  set  forth  in 
Section  292.205, 18  CFR  292.205  of  the 
Commission's  Regulations 
implementing  Section  201  of  PURPA,  as 
amended,  with  respect  to  its  269  MW 
cogeneration  facifity  located  in 
Jacksonville,  Florida.  Specifically,  Cedar 
Bay  requests  waiver  of  the  operating 
standard  for  the  calendar  year  1993, 
during  the  last  quarter  of  which  the 
facility  was  undergoing  start-up  and 
testing. 

Comment  date;  Thirty  days  after 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Massadiusetts  Institute  of 
Technology  (MIT) 

(Docket  No.  QF94-15-4W0 

On  February  2, 1994,  Massachusetts 
Institute  of  Technology  (Applicant) 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Comment  date:  March  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE..      . 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€M[:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

(PR  Doc  94-3726  Filed  2-17-94;  8:45  am] 
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(Docket  Na  CP94-212..000,  et  al.] 

Willlston  Basin  interstate  Pipeline 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

February  9. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP94-212-000] 

Take  notice  that  on  February  2. 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP94- 
212-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  replace 
two  imdersized  regulators  in  South 
Dakota,  under  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000  et  al.  pursuant  to  Section  7  of 
the  Nattiral  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  abandon 
a  regulator  at  the  Black  Hawk  Border 
Station  No.  1  in  Pennington  County, 
South  Dakota,  and  to  replace  it  with  a 
new  regulator  with  an  increase  in 
capacity  of  130  Mcf  per  day.  It  is 
estimated  that  the  cost  to  replace  the 
regulator  will  be  $1,125.  Williston  Basin 
proposes  to  abandon  a  regulator  at  the 
North  Black  Hawk  Border  Station  No.  4 
with  a  new  regulator  with  an  increase  in 
capacity  of  130  Mcf  per  day.  It  is 


estimated  that  the  cost  to  replace  the 
regulator  will  be  $1,170. 

It  is  stated  that  the  regulators  are  used 
for  gas  being  transported  on  a  firm  basis 
for  Montana-Dakota  Utilities  Co. 
(Montana-Dakota),  a  local  distribution 
company,  under  Williston  Basin's  Rate 
Schedule  FT-1.  It  is  asserted  that  the 
proposed  replacement  of  compressors 
will  have  no  significant  effect  on 
Williston  Basin's  peak  day  or  annual 
requirements.  It  is  further  asserted  that 
the  deliveries  using  the  regulators 
would  be  within  Montana-Dakota's 
existing  entitlement  from  Williston 
Basin. 

Comment  date:  March  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-214-000I 

Take  notice  that  on  February  3, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  lUinois  60148,  filed  in  Docket 
No.  CP94-14-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon:  (1)  9.75  miles  of  8-inch 
pipeline,  two  meter  stations  and  two 
separate  side  taps  located  in  Starr  and 
Hidalgo  Counties,  Texas  (the  "existing 
facilities");  (2)  the  firm  transportation 
service  provided  by  Natural  under  its 
Rate  Schedule  X-102  for  Valero 
Interstate  Transmission  Company;  and 
(3)  three  separate  meters  located  in  Starr 
and  Hidalgo  Counties,  Texas,  which 
have  been  previously  retired,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natiunl  states  that  all  of  the  existing 
facilities  are  located  in  remote  areas  and 
are  not  connected  to  or  downstream  of 
Natural's  mainline.  Natural  says  that  it 
has  accepted  an  offer  from  Valero 
Transmission.  L.P.  to  purchase  the 
existing  facifities. 

Comment  date:  March  2. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Enei^gy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  xmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  for 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  Jbr 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act. 
LoisD.CaiheU. 
Secretary. 

(FR  Doc.  94-3720  Filed  2-17-94;  8:45  ami 
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(Dockat  Now  Oft04-4-000] 

ARCO  Products  Company  and  Texaco 
Refining  and  Marketing  Inc.  v.  SFPP. 
LP.;  Complaint 

February  14. 1994. 

Take  notice  that  on  January  14, 1994. 
ARCO  Products  Company,  a  Division  of 
Atlantic  Richfield  Company  (ARCO) 
and  Texaco  Refining  and  Marketing  Inc. 
(TRMI)  (iointly  Complainants),  filed  a 
complaint  against  SFPP.  LP.  (SF7P). 

The  Complainants  assert  that  SFPP 
violated  and  continues  to  violate 
Section  1  of  the  Interstate  Commerce 
Act  (ICA)  by  establishing  and  charging 
unjust  and  unreastMiable  rates  on  its 
system,  pursuant  to  FERC  Tariff  Nos.  15. 
16. 17  and  18,  as  applicable  to 
Complainants  and/or  their  applicable 
predecessors  and  successors. 
Complainants  request  refunds, 
reparations,  and.  in  addition,  damages 
in  accordance  with  the  ICA. 

Complainants  request  that  the 
Commission  review  and  determine 
whether  or  not  the  rates,  terms,  and 
conditions  are  in  accordance  with  law, 
and,  if  not.  to  take  remedial  action, 
including  the  setting  of  rates,  terms  and 
conditions  for  all  of  the  services  subject 
to  the  Commission's  jurisdiction, 
whether  no«r  known  or  to  be  discovered 
in  the  coarse  of  the  prosecution  of  the 
case,  to  be  charged  in  the  future. 
Complainants  are  seeking  refunds  on  all 
chai-ges  of  SFPP  above  the  lawful 
maximum  level  for  all  services  subject 
to  the  jurisdiction  of  the  Commission  or 
after  the  date  of  filing  of  the  earliest 
effective  complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214. 385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  March  16. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  apprqiriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcicome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  March  16. 
1994. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc  94-3718  Filed  2-17-94;  8:45  am] 
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Febru  uy  14. 1994. 

Tb  i  Federal  Energy  R^ulatory 

ission  (Commission)  has  received 
ication  for  relicense  of  the 
existing  Qyde  River  Prt^ect  No.  2306. 
)roject  is  located  on  the  Clyde 
in  northern  Vermont,  near  the 
town!  of  Newport.  The  project  is 
open  ted  by  Citizens  Utilities 
Com  lanies. 

U{  }n  review  of  the  application, 
supp  emental  filings,  and  intervener 
subn  ittals,  the  Commission  staff  has 
cone  uded  that  they  will  prepare  an 
Envi  onmental  Assessment  (EA)  that 
desa  ibes  and  evaluates  the  probable 
impa  ::ts  of  the  applicant's  proposal  and 
alter!  latives  for  the  projecL 

Or  a  element  of  the  EA  process  is 
scop  ng.  Scoping  activities  are  initiated 
early  to: 

•  I  lentify  reasonable  alternative 

open  ional  procedures  and  envinmmental 
enbai  ic«nent  meaaures  tiiat  should  be 
evalu  ited  in  the  EA; 

•  I  lentify  significant  environmental  issues 
relate  d  to  the  operation  of  the  existing 
projel; 

•  I  eterroine  the  depth  of  analysis  for 
issue ;  that  will  be  discussed  in  the  EA;  and 

•  I  ientify  resource  issues  that  are  of  lesser 
impo  lance  and,  consequently,  do  not  require 
detai  ed  analysis  in  the  EA. 

So^  ing  Meeting 

Cc  mmission  staff  will  conduct  one 
scop  ng  meeting  for  the  Clyde  River 
Proj<  ct  All  interested  individuals, 
orga  lizations,  and  agencies  are  invited 

at  end  the  meeting  and  help  staff 
den  Ify  the  scope  of  «Dviranmental 
that  should  and  should  not  be 

in  the  Clyde  River  Project  EA. 
scoping  meeting  fc>r  the  Clyde 
Project  will  be  conducted  on 
Marih  9. 1994.  from  7  p jn.  to  10  pjn. 
auditorium  of  the  Nwtfa  Country 
High  School  on  Veterans  Avenue 
f^wport,  Vermont 
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meeting,  which  will  be  recorded 

stenographer,  will  become  part  of 

ormal  record  of  the  Commission's 

ing  cm  the  Clyde  River  Project. 

Indiiiduals  presenting  statements  at  the 

mee  ing  will  be  asked  to  sign  in  before 

1  neeting  starts  and  to  identify 
Iheiiselves  fot  the  record. 

ncemed  parties  are  encouraged  to 
us  verbal  guidance  during  the 
meeting.  Speaking  time  allowed 
individuals  will  be  determined 
befcve  the  meeting,  besed  on  the  number 
wishing  to  speak  and  the 
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approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Scoprag  Meeting  Obfttlkwe» 

At  the  scoping  meeting,  the  staff  will: 

•  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the  EA; 

•  Identify  resource  issues  that  are  of  lessor 
importance  and,  therefore,  do  not  require 
detailed  analysis; 

•  Solicit  from  the  meeting  participants  all 
available  information,  especially  quantifiable 
data,  concerning  significant  local  resources: 
and 

•  Encourage  statements  from  experts  and 
the  public  on  issues  that  should  be  analyzed 
in  the  EA. 

Information  Requested 

Federal  and  state  resources  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans  that 
characterize  the  baseline  physical,  biological, 
or  social  environments  in  the  vicinity  of  the 
project;  and 

•  Information  and  data  that  helps  staff 
identify  or  evaluate  signiHcant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  April  1, 1994. 
Written  comments  should  be  provided 
at  the  scoping  meeting  or  mailed  to  the 
Commission,  as  follows: 

Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street.  NE. 
Washington.  DC  20426. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 

Clyde  River  Hydroelectric  Project,  FERC 
No.  2306. 

Intervenors  are  reminded  of  the 
Commission's  Rule  of  Practice  and 
Procedure  requiring  them  to  serve  a 
copy  of  all  documents  filed  with  the 
Commission  on  each  person  whose 
name  is  listed  on  the  project's  service 
list. 

LokD-CasiwU. 
Secretoiy. 

IFR  Doc  94-3717  Filed  2-17-94;  8:45  am] 
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[Docket  No.  RP91-160-0iq 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  14. 1994. 

Take  notice  that  on  February  7. 1994. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  and 
Second  Revised  Volumes  No.  1,  the 
following  revised  tariff  sheets,  to  be 
effective  as  follows: 

First  Revised  Volume  No.  1  Tariff  Sheet 
Effective  October  1, 1993 
Substitute  Original  Sheet  No.  021A 

Second  Revised  Volume  No.  1  Tariff  Sheets 
Effective  November  1, 1993 
Substitute  Original  Sheet  No.  019A 
Effective  January  1, 1994 
Second  Substitute  First  Revised  Sheet  No. 
019A 

Columbia  Gulf  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  January  19, 1994  Letter 
Order  in  the  above-referenced  dockets. 
Specifically,  Columbia  Gulf  is  filing 
revised  tariff  sheets  to  reflect  the 
intemiptible  transportation  rates  for 
non-settling  parties  underlying  the 
Stipulation  and  Agreement  approved  by 
the  Commission  in  an  Order  in  these 
dockets  dated  September  29, 1993. 

Colimibia  Gulf  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  1700  MacCorkle  Avenue,  SE., 
Charleston.  WV  25314;  2603  Augusta, 
Post  Office  Box  683.  Houston,  Texas 
77210-0683;  700  Thirteenth  Street. 
NW..  suite  900,  Washington,  DC  20005; 
and  have  been  mailed  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
fiUng  snould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  protests  should  be 
filed  on  or  before  February  18, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  94-3722  Filed  2-17-94;  8:45  am] 
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[Dodiet  Na  RP94-130-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

February  14, 1994. 

Take  notice  that- on  February  8, 1994, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Substitute  Original  Sheet  No.  369A. 

CIG  states  that  it  has  submitted 
Substitute  Original  Sheet  No.  369A  to 
correct  QG's  filing  of  December  20, 
1993,  in  Docket  No.  RP94-85-000.  QG's 
December  20, 1993,  filing  was  made  to 
implement,  consistent  with  the 
procedures  set  forth  in  the 
Commission's  Order  No.  528  series  of 
orders,  recovery  of  Buyout-Buydown 
costs  that  CIG  had  incurred  as  a  result 
of  settlement  and  litigation  of  producer 
and  supplier  claims.  However,  QG  has 
since  discovered  that  its  December  20. 
1993,  filing  improperly  included  certain 
costs  and  improperly  excluded  other 
costs. 

To  correct  its  December  20, 1993, 
filing,  QG  has  reduced  the  total  Buyout- 
Buydown  costs  sought  to  be  recovered 
in  Docket  No.  RP94-85-000  by 
$202,564,  bringing  those  total  costs  to 
$5,883,371.  The  jurisdictional  portion  of 
the  corrected  costs  is  $5,858,237. 
Consistent  with  QG's  proposal  to  absorb 
50  percent  of  the  jurisdictional  portion 
of  these  costs,  CIG  now  proposes  to 
recover  $2,929,119  fiom  its  affected 
jurisdictional  firm  sales  customers. 

QG  has  requested  that  the 
Commission  accept  this  filing,  to 
become  effective  January  20, 1994,  the 
date  the  Commission  accepted  the 
original  tariff  sheets  in  Docliet  No. 
RP94-85-000. 

QG  states  that  copies  of  the  filing 
were  served  upon  all  of  its  affected  firm 
sales  customers,  interested  State 
Commissions,  and  the  Service  List  in 
Docket  No.  RP94-85-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  18, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  pubUc  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-3723  Filed  2-17-94;  8:45  ami 

BiujNQ  coot  inr-ei-M 


[Project  No.  2290] 

Southern  California  Edison  Co.;  PubUc 
Scoping  Meetings  and  Site  Visit 

February  14. 1994. 

The  Federal  Energy  Regulatory 
Commission  (Conmiission)  has  received 
an  application  for  relicense  of  the 
existing  Kem  River  Project  No.  2290. 
This  project  is  located  on  the  Kem  River 
in  central  California,  near  the  town  of 
Kemville.  The  project  is  operated  by 
Southern  California  Edison. 

Upon  review  of  the  apphcation, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  they  will  prepare  an 
Environmental  Assessment  (EA)  that 
describes  and  evaluates  the  probable 
impacts  of  the  applicant's  proposal  and 
alternatives  for  the  project. 

One  element  of  the  EA  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and  environmental 
enhancement  measures  that  should  be 
evaluated  in  the  EA; 

•  Identify  significant  environmental  issues 
related  to  the  operation  of  the  existing 
project. 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EA;  and 

•  Identify  resource  issues  that  are  of  lesser 
importance  and,  consequently,  do  not  require 
detailed  analysis  in  the  EA. 

Scoping  Meeting 

Commission  staff  will  conduct  two 
scoping  meetings  for  the  Kem  River 
Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  meeting  and  help  staff 
identify  the  scope  of  environmental 
issues  that  should  and  should  not  be 
analyzed  in  the  Kem  River  EA. 

The  first  scoping  meeting  for  the  Kem 
River  Project  will  be  on  M^ch  15, 1994, 
from  9:30  a.m.  to  12  p.m.  in  Califomia 
Department  of  Fish  and  Game  Offices 
Conference  room,  1234  East  Shaw 
Avenue,  Fresno,  Califomia.  The  second 
scoping  meeting  will  be  on  March  16, 
1994,  from  7  p.m.  to  10  p.m.  in  the 
Kemville  Elementary  School 
Cafetorium,  13350  Sierra  Way, 
Kemville.  Califomia. 

The  site  visit  will  be  on  March  16. 
1994.  and  will  begin  at  9  a.m.  and 
extend  into  the  aftemoon.  Those  who 
want  to  attend  the  site  visit  should  meet 
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at  the  Southon  Cahfomia  Edison  Office 
at  15115  Sierra  Way,  Kemville, 
California. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Kern  River  Project. 
Individuals  presenting  statements  at  the 
meeting  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  the 
scoping  meetings.  Speaking  time 
allowed  for  individuals  will  be 
determined  before  the  meeting,  based  on 
the  number  of  persons  wishing  to  speak 
and  the  approximate  amoimt  of  time 
available  for  the  session,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Scoping-Meeting  Directives 

At  the  scoping  meetings,  the  sta^  will: 

•  Summarize  the  eavin>nmental  issues 
tentatively  identified  for  analysis  in  the  EA; 

•  Identify  resource  issues  that  are  of  lessor 
imp>ortance  and.  therefore,  do  not  require 
detailed  analysis: 

•  Solicit  &om  the  meeting  participants  all 
available  information,  esf)ecially  quantifiable 
data,  concerning  significant  local  resources; 
and 

•  Encourage  statements  from  experts  and 
the  public  on  issues  that  should  be  analyzed 
intheEA. 

Information  Requested 

Federal  and  state  resources  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans  that 
characterize  the  baseline  physical,  biological, 
or  social  environments  in  the  vicinity  of  the 
project:  and 

•  Information  and  data  that  helps  staff 
identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  April  15. 
1994.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 

Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 


Kern  1  iver  Hydroelectric  Project,  FERC  No. 
2290. 

Inter  enors  are  renunded  of  the 
Commi  ision's  Rule  of  Practice  and 
Proced  ire  requiring  them  to  serve  a 
copy  ol  all  documents  filed  with  the 
Commi  ision  on  each  person  whose 
name  ii  listed  on  the  project's  service 
list. 

Lois  D.  ^sheil. 
Secretai  /. 
(PR  Doc  94-3724  Filed  2-17-94:  8:45  ami 
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[Docke^Na  FA92-1S-0001 

South^^tem  Public  Service  Co.; 
Order  Istablishing  Hearing 
Procec  ures 

Februar  r  14. 1994. 

On  I  Bcember  23, 1993,  the  Chief 
Accoui  itant  issued  a  letter  under 
delegal  »d  authority  noting 
Southv  estem  Public  Service  Company's 
(SPS)  c  isagreement  with  the  Division  of 
Audits  with  respect  to  Exception  No.  2, 
in  Part  [  of  the  audit  report.'  SPS  was 
requesi  ed  to  advise  whether  it  would 
agree  ti » the  disposition  of  the  contested 
issue  u  ider  the  shortened  procedures 
provid  (d  for  by  part  41  of  the 
Comm  ssion's  Regulations.  18  CFR  part 
41. 

By  letter  dated  January  25. 1994,  SPS 
respon  led  that  it  did  not  consent  to  the 
shortei  ed  procedures.  Section  41.7  of 
the  Co:  nmission's  Regulations  provides 
that  in  case  consent  to  the  shortened 
procec  lires  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
author  ty  delegated  by  the  Commission, 
will  se  the  issue  for  hearing. 

Any  interested  person  seeking  to 
partici  >ate  in  this  docket  shall  file  a 
protest  or  motion  to  intervene  pursuant 
to  Rul<  s  211  and  214  of  the 
Comm  ssion's  Rules  of  Practice  and 
Procec  ure  (18  CFR  385.211  and 
385.21 1)  no  later  than  15  days  after  the 
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/  ccounting  for  Pension  Costs. 
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procedures  to  ensure  that  it  pmpmhf 
«nsion  cost  to  construction,  retirement  and 
expense  based  upon  net  periodic  pension 
d^ermined  consistent  with  SFAS  87: 

the  necessary  correcting  entries  to 
construction,  retirement  and  operating 
expense  to  reflect  the  proper  assignment  ol  pension 
foi  each  year  beginning  with  19M:  and 
Re  :ord  the  necessary  correcting  entries  to 
t)  e  amount  of  AFUDC  accrued  on  pension 
m  properly  assigned  to  construction  beginning 
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date  of  publication  of  this  order  in  the 
Federal  Register. 
It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act,  particularly 
sections  205,  206,  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Chapter  I),  a  public  hearing  shall  be 
held  concerning  the  appropriateness  of 
SPS's  practices  as  discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  D.C.  20426.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  published  in 
the  Federal  Register. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-3809  Filed  2-17-94:  8:45  ami 

BIIJJNO  COM  en7-ot-M 

[Docket  No.  QT94-2»-00<q 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

February  14. 1994. 

Take  notice  that  on  Februarj'  2, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  certain  revised 
tariff  sheets  which  tariff  sheets  are 
enumerated  in  appendix  A  to  the  filing. 
The  proposed  effective  date  of  such 
tariff  sheets  is  February  2.  1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  update  the  Table  of 
Contents  and  Index  of  Purchasers  in 
TGPL's  Third  Revised  Volume  No.  1 
Tariff.  TGPL  states  that  the  revisions  to 
the  Table  of  Contents  and  Index  of 
Purchasers  include,  among  other  things, 
company  name  changes,  identification 
of  new  Part  284  FT  transportation 
service  which  has  been  converted  from 
service  und«'  section  7(c)  and  the 
elimination  of  certain  X-Rate  schedules 
which  have  been  terminated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  365.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  18. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasiieU, 
Secretary. 
(FR  Doc.  94-3719  Filed  2-17-94;  8:45  am] 

BILUNO  CODE  tm-9t-M 


[Docket  Na  TM94-«-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  14, 1994. 

Take  notice  that  on  February  7. 1994. 
Transcontinental. Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
«s  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Thirteenth 
Revised  Sixth  Revised  Sheet  No.  28  and 
Foiuleenth  Revised  Sixth  Revised  Sheet 
No.  28,  which  tariff  sheets  are  proposed 
to  be  efiective  on  December  1, 1993  and 
February  1. 1994,  respectively. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
fi-om  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
S-2.  The  tracking  filing  is  being  made 
pursuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Volume  No  1. 
of  TGPL's  FERC  Gas  Tariff. 

TGPL  states  that  included  in 
appendix  A  attached  to  the  filing  is  an 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  S-2  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  February  18. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-3721  Filed  2-17-94:  8:45  am) 
BiujNQ  CODE  cnr-oi-M 

[Docket  No.  CP»4-220-00(q 

Williams  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

February  14, 1994. 

Take  notice  that  on  February  8. 1994, 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP94-220-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  a 
one  inch  tap,  measuring,  regulating  and 
appurtenant  facilities  for  the  delivery  of 
transportation  gas  to  Oxford  Milling 
Company  (Oxford)  in  Sumner  County. 
Kansas,  under  Williams'  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  projected  annual 
volume  of  delivery  is  estimated  to  be 
approximately  283  Mcf  with  a  peak  day 
volume  of  9.5  Mcf  for  the  first  year,  with 
the  annual  volume  increasing  to  661 
Mcf  by  the  third  year  and  with  the  peak 
day  volume  increasing  to  22  Mcf  by  the 
third  year.  It  is  further  stated  that 
Oxford  will  use  the  gas  volumes  for 
commercial  heating,  restaurant  stoves 
and  furnaces.  It  is  averred  that  the 
estimated  cost  of  construction  is  $1,910, 
which  will  be  reimbursed  by  Oxford. 

Williams  states  that  this  diange  is  not 
prohibited  by  an  existing  tariffand 
Williams  further  avers  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efEactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretory. 

IFR  Doc.  94-3716  Filed  2-17-94;  8:45  am) 

B1U.IN0  OOOC  t717-01-M 


Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-12:  Human 
Genome  Program— Technological 
Advances 

AGENCY:  Department  of  Energy  (DOE), 

ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  in  support  of  the  Human 
Genome  Program.  This  Program  is  a 
coordinated,  multidisciplinary.  goal 
oriented,  research  effort  aimed  at 
improving  technologies  that  will  lead  to 
a  detailed  understanding  of  the  human 
genome  at  the  molecular  level.  Several 
research  goals  are  encompassed  in  this 
notice,  with  collaborative, 
multidisciplinary  efforts  specifically 
encouraged.  Research  will  be  supported 
for  the  development  of:  (1)  Integrated 
approaches  to  large-scale  human 
genome  sequencing  that  may  include 
supportive  mapping  and  automation;  (2) 
cost-effective  DNA  sequencing  systems 
that  promise  more  than  a  10-fold 
improvement  in  throughput;  (3) 
software  and  resources  for  real-time 
analysis  and  annotation  of  data  from 
high-speed  DNA  sequencing  systems; 
(4)  resources  for  facile  entry  and 
retrieval  of  data  in  community  genome 
maps  and  DNA  sequence  databases, 
including  coordinated  entry  or  retrieval 
across  multiple,  complementary 
databases. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  E.D.T.,  July  14. 1994.  to  be 
accepted  for  merit  review  in  September 
1994.  and  to  permit  timely 
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consideration  for  award  in  Fiscal  Year 
1995. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-12 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64  (GTN), 
Washington.  DC  20585,  ATTN:  Program 
Notice  94-12.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  [)r. 
David  A.  Smith,  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN), 
Office  of  Energy  Research,  U.S» 
Department  of  Energy,  Washington,  DC 
20585,  (301)  903-6488. 
SUPPLEMENTARY  INFORMATION:  Potential 
applicants  are  strongly  encouraged  to 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2), 
that  consists  of  two  to  three  pages  of 
narrative  describing  the  research  project 
objectives  and  methods  of 
accomphshment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  EXDE's  Human 
Genome  Program.  Preapplications 
referencing  Program  Notice  94-12 
should  be  received  by  April  15, 1994, 
and  sent  to  Dr.  David  A.  Smith,  Office 
of  Health  and  Environmental  Research, 
ER-72  (GTN),  Washington,  DC  20585. 
Telephone  and  FAX  numbers  are 
required  parts  of  the  preapplication  and 
electronic  mail  addresses  are  desirable. 
A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  of  a  formal  application 
generally  will  be  communicated  within 
30  days  of  receipt. 

It  is  anticipated  that  approximately 
$5,000,000  will  be  available  for  grant 
awards  during  FY  1995,  contingent 
upon  availability  of  appropriated  funds. 
Multiple  year  funding  of  grant  awards  is 
expected,  and  is  also  contingent  upon 
availability  of  funds.  Previous  awards 
have  ranged  from  $79,000  per  year  up 
to  $1,000,000  per  year  with  terms  from 
one  to  three  years.  Most  awards  are  in 
the  $200,000  to  $400,000  per  year  range 
for  three  years.  Similar  award  sizes  are 
anticipated  for  new  grants.  Information 
on  the  development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  selection  process,  and  other 
policies  and  procedures  may  be  found 
in  the  Application  Guide  for  the  Office 
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of :  inergy  Research  Financial  Assistance 
Pm  jram  and  10  CFR  part  605.  The 
Ap  )lication  Guide  is  available  from  the 
U.i .  Department  of  Energy,  Office  of 
He  ilth  and  Environmental  Research, 
He  ilth  Effects  and  Life  Sciences 
Rei  earch  Division,  ER-72  (GTN), 
Wa  shington,  DC  20585.  Telephone 
rec  iests  may  be  made  by  calling  (301) 
90  -6488. 

'  he  Office  of  Energy  Research,  as  part 
of  ts  grant  regulations,  requires  at  10 
CF  1 605.11(b)  that  a  grantee  funded  by 
ER  and  performing  research  involving 
rec  jmbinant  DNA  molecules  and/or 
or{  anisms  and  viruses  containing 
rec  ambinant  DNA  molecules  shall 
coi  iply  with  the  National  Institutes  of 
He  ilth  "Guidelines  for  Research 
In^  olving  Recombinant  DNA 
M<  lecules"  (51  FR  16958,  May  7, 1986), 
or  ;uch  later  revision  of  those  guidelines 
as  nay  be  published  in  the  Federal 
Re  ^ter. 

'  he  dissemination  of  materials  and 
res  sarch  data  in  a  timely  manner  is 
ess  ential  for  progress  towards  the  goals 
of  he  DOE  Human  Genome  Program. 
Th  3  OHER  requires  the  timely  sharing  of 
res  Durces  and  data.  Applicants  should, 
in  heir  applications,  discuss  their  plans 
foi  disseminating  research  data  and 
mi  terials  that  may  include,  where 
ap  >ropriate,  putting  cell  lines,  probes, 
se(  uence  data,  software,  etc.,  into  public 
re|  ositories.  Once  OHER  and  the 
ap  >licant  have  agreed  upon  a 
dii  tribution  plan,  it  will  become  part  of 
th(  award  conditions.  Funds  to  defray 
thi  costs  of  disseminating  materials  or 
su  )mitting  data  to  repositories  are 
all  jwable;  however,  such  requests  must 
be  adequately  justified.  Applicants 
sh  )uld  also  provide  timelines  projecting 
pr  >gress  toward  achieving  proposed 
go  tls. 

'  "he  Catalog  of  Federal  Domestic 
As  iistance  Number  for  this  program  is 
81  049. 

ssued  in  Washington,  DC,  on  February  8. 
19  14. 

D.  i.  Mayhew. 

Di  ector.  Office  of  Management,  Office  of 
Er  ?rgy  Research. 
IF  [  Doc  94-3782  Filed  2-17-94;  8:45  am) 
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Er  ergy  Research  Financial  Assistance 
Pi  Qgram  Notice  94-13:  Human 
Q(  mome  Program — Ethical,  Legal,  and 
S<  clal  Implications 

AC  ENCY:  Department  of  Energy  (DOE). 
A(  TION:  Notice  inviting  grant 
a;  plications. 


SI  MMARY:  The  Office  of  Health  and 
El  vironmental  Research  (OHER)  of  the 


Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  in  support  of  the  Ethical, 
Legal,  and  Social  Implications  (ELSI) 
subprogram  of  the  Human  Genome 
Program  (HGP).  The  HGP  is  a 
coordinated,  multidisciplinary,  goal- 
oriented,  research  effort  aimed  at 
improving  technologies  that  will  lead  to 
a  detailed  understanding  of  the  human 
genome  at  the  molecular  level.  This 
particular  research  notice  encompasses 
research  grants  that  address  ethical, 
legal,  and  social  issues  that  may  arise 
from  the  use  of  information  and 
knowledge  resulting  from  the  HGP.  The 
DOE  especially  encourages  the 
submission  of  applications  to  conduct, 
multidisciplinary,  empirical  research  on 
privacy  issues  from  the  creation,  use, 
maintenance,  and  disclosure  of  genetic 
information.  This  may  include  (but  is 
not  limited  to)  issues  of  ownership  and 
control  of  genetic  information  and  the 
protection  of  the  privacy  of  genetic 
information  in  various  settings 
including  the  workplace.  Applications 
should  demonstrate  knowledge  of  the 
relevant  literature,  and  should  include 
detailed  plans  for  the  gathering  and 
analysis  of  factual  information  and  the 
exploration  of  issues  associated  with  tRe 
ethical,  legal,  and  social  implications  of 
the  knowledge  gained  from  the  HGP.  All 
applications  should  include,  where 
appropriate,  detailed  discussion  of 
human  subjects  protection  issues;  e.g., 
storage  of,  manipulation  of,  and  access 
to  data.  Where  sur\'ey  techniques  are 
proposed,  provisions  to  ensure  the 
inclusion  of  women,  minorities,  and 
potentially  disabled  individuals  must  be 
described,  imless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  research 
applications  should  address  the  issue  of 
efficient  dissemination  of  results  to  the 
widest  appropriate  audience. 
The  DOE  is  also  soliciting 
applications  for  the  preparation  and 
dissemination  of  educational  materials 
,  in  any  appropriate  medium  that  will 
enhance  public  understanding  of  both 
the  scientific  aspects  and  the  ethical, 
legal,  and  social  aspects  of  the  HGP.  In 
addition,  the  DOE  is  encouraging 
applications  for  the  support  of 
conferences  focusing  on  specific  issues 
or  areas  of  concern  related  to  the  ethical, 
legal,  and  social  implications  of  *he 
HGP.  Educational  and  conference 
applications  should  also  demonstrate 
awareness  of  the  relevant  literature,  and 
include  detailed  plans  for  the 
accomplishment  of  project  goals, 
including,  where  appropriate,  video 
productions.  In  the  case  of  educational 


activities,  the  IXM  strongly 
recommends  inclusion  of  assessments  of 
effectiveness  of  the  proposed  activities. 
In  the  case  of  all  conferences,  a  fairly 
detailed  and  complete  roster  of 
committed  speakers  is  necessary.  At  the 
completion  of  the  conference,  a 
summary  or  report  is  required. 
Educational  and  conference 
applications  must  also  demonstrate 
awareness  of  the  need  to  reach  the 
widest  appropriate  audience. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  e.d.t..  hily  14, 1994,  to  be 
accepted  for  merit  review  in  September 
1994,  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1995. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-13 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research.  Acquisition  and  Assistance 
Management  Division.  ER-64  (GTN). 
Washington,  DC  20585.  ATTN:  Program 
Notice  94-13.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64. 19901 
Germantown  Road.  Germantown.  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell,  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN), 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  (301)  903-6488. 

SUPPLEMENTARY  INFORMATION:  Potential 
applicants  are  strongly  encouraged  to 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2). 
that  consists  of  two  to  three  pages  of 
narrative  describing  the  research  project 
objectives  and  methods  of 
accomplishment.  These  %vill  be 
reviews!  relative  to  the  scope  and 
research  needs  of  the  DOE's  Human 
Genome  Program.  Preapplications 
referencing  Program  Notice  94-13 
should  be  received  by  April  15, 1994, 
and  sent  to  Dr.  Daniel  W.  Drell,  Office 
of  Health  and  Environmental  Research. 
ER-72  (GTN),  Washington.  DC  20585. 
Telephone  and  FAX  numbers  are 
required  parts  of  the  preapplication,  and 
electronic  mail  addresses  are  desirable. 
A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  of  a  formal  application 
generally  will  be  communicated  within 
30  days  of  receipt. 


It  is  anticipated  that  approximately 
$1,000,000  will  be  available  for  grant 
awards  in  this  area  during  FY  1995. 
contingent  upon  availabiUty  of 
approfHiated  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  availability  of 
funds.  Previous  awards  have  ranged 
from  $60,000  per  year  up  to  $500,000 
per  year  with  terms  from  one  to  three 
years.  Similar  award  sizes  are 
anticipated  fat  new  grants.  Information 
about  development  and  sulxnission  of 
applications,  eligibility,  limitations, 
evaluation,  sriection  process,  and  other 
policies  and  procedures  may  be  found 
in  the  Application  Guide  for  the  Office 
of  Energy  Research  Financial  Assistance 
Program  and  10  CFR  part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research. 
Health  Effects  and  Life  Sciences 
Research  Division.  ER-72  (GTN), 
Washington,  DC  20585.  Telephone 
requests  may  be  made  by  calling  (301) 
903-6488. 

As  part  of  its  grant  regulations.  ER 
requires  at  10  CFR  605.11(b)  that  a 
grantee  funded  by  ER  and  performing 
research  involving  recombinant  TXiA 
molecules  and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  (51  FR  16958,  May  7. 1986). 
or  such  later  revision  of  those  guidelines 
as  may  be  published  in  the  Federal 
Register. 

The  dissemination  of  materials  and 
research  data  in  a  timely  manner  is 
essential  for  progress  towards  the  goals 
of  the  DOE  Human  Genome  Program. 
The  OHER  requires  the  timely  sharing  of 
resources  and  data.  Applicants  should, 
in  their  applications,  discuss  their  plans 
for  disseminating  research  results  and 
materials  that  may  include,  where 
appropriate,  publication  in  the  open 
literature,  wide-scale  mailings,  etc 
Chice  OHER  and  the  applicant  have 
agreed  upon  a  distribution  plan,  it  will 
become  part  of  the  award  conditions. 
Funds  to  defray  the  costs  of 
disseminating  results  and  materials  are 
allowable;  however,  such  requests  must 
be  sufficiently  detailed  and  adequately 
justified.  Applicants  ^ould  also 
provide  timelines  projecting  progress 
toward  achieving  proposed  goals. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 


Issued  in  Washingtoa.  DC.  on  Februanr  8, 
1994. 

D  J).  Majrhew, 

Director.  Office  t^Maaogement.  Office  of 
Energy  Research. 
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Energy  RMaarch  Financial  Asaistanc« 
Program  Nottoa  94-09;  ItoMurMiMnt 
Science  RasMTCh  Program 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 


SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  in  support  of  the 
Measurement  Science  Research 
Program.  The  Meesumnent  Scnenpe 
Program  is  a  coordinated, 
multidisciplinary,  goal-oriented, 
research  effort  aimed  at  developing  new 
technologies  to  further  OHER  research 
in  the  health  and  environmental 
sciences.  Several  research  goals  are 
encompassed  in  this  notice.  Mid-  to 
long-term  research  will  be  supported 
for  (1)  Development  of  technology  to 
study  biological  systems  and  evaluate 
the  potential  health  impacts  of  energy 
production,  (2)  environmental 
measurements  relevant  to  the 
Department's  responsibilities  in  global 
climate  change  research  and  in 
environmental  remediaticm. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T..  June  2, 1994.  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1995. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  94-09 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64  (GTN), 
Washington,  DC  20585.  Attn:  Program 
Notice  94-09.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division.  ER-64. 19901 
Germantown  Road,  Germantown. 
Maryland  20874. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Roland  F.  Hirsch.  Office  of  Health  and 
Environmental  Research,  ER-73.  U.S. 
Department  of  Energy,  GTN. 
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Washington.  DC  20585.  telephone:  (301) 
903-3682. 

8UPPI.EMENTARY  INFORMATION:  Responses 
to  this  notice  should  address  the 
following  high  priority  programniatic 
needs.  Applications  for  development  of 
instrumentation  for  health  effects 
research  ^ould  seek  advanced  imaging 
technologies  or  new  techniques  for 
highly  sensitive  chemical 
cnaracterization  of  biological  systems  at 
the  cellular  and  subcellular  level  with 
high  spatial  and  temporal  resolution. 
Applications  for  development  of 
instrumentation  for  environmental 
sciences  research  should  seek  rapid  and 
accurate  remote  sensing,  unattended  in 
situ  sensors,  and/or  data  telemetry  in 
one  of  the  following  areas: 
oceanographic  measurements  relating  to 
global  climate  change  or 
characterization  of  contaminated 
subsurface  environments  and  mixed 
hazardous  wastes. 

Responses  should  seek  significant 
new  technologies  for  addressing  these 
topics.  Research  to  develop  routine 
methods  or  to  solve  specific  problems 
with  modification  of  existing 
instrumentation  is  not  of  high  priority. 

Potential  applicants  are  strongly 
encoiiraged  to  submit  a  brief 
preapplication.  in  accordance  with  10 
CFR  600.10(d)(2).  which  consists  of  two 
to  three  pages  of  narrative  describing  the 
research  project's  objectives  and 
methods  of  accomplishment. 
Preapplications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
of  the  OHER  Instrumentation  Research 
Program.  Preapplications  referencing 
Program  Notice  94-09  should  be 


rect  ived  by  March  18, 1994.  and  sent  to 
Dr.  Roland  F.  Hir^h,  Office  of  Health 
andJEnvironmental  Research,  ER-73, 
U.S  Department  of  Energy.  GTN, 
Wai  hington,  DC  20585,  telephone:  (301) 
903  -3682.  Telephone  and  telefax 
nui  ibers  are  required  to  be  part  of  the 
prei  ipplication.  A  response  to  the 
prei  ipplications  discussing  the  program 
rele  trance  of  a  formal  application  will  be 
con  municated  by  April  8, 1994. 

II  is  anticipated  that  approximately  $4 
mil  ion  will  be  available  for  awards 
dui  ng  Fiscal  Year  1995.  contingent 
up<  n  the  availability  of  appropriated 
fun  Is.  Previous  awards  have  ranged 
froi  1  $100,000  to  $500,000  per  year  with 
ten  IS  up  to  3  years.  Multiple  year 
fun  ling  of  awards  is  expected,  also 
con  tingent  upon  availability  of  funds. 

L  ^formation  about  development  and 
sub  mission  of  applications,  eligibility 
lim  tations.  evaluation,  selection 
pre  [»sses,  and  other  policies  and 
pro  cediues  may  be  found  in  the 
Ap  )Iication  Guide  for  the  Ofiice  of 
En(  rgy  Research  Financial  Assistance 
Pre  ^ram  and  10  CFR  part  605.  The 
Ap  >lication  Guide  is  available  from  the 
Oflce  of  Health  and  Environmental 
Re)  earch.  ER-73,  U.S.  Department  of 
En  irgy,  GTN,  Washington,  DC  20585. 
Te  ephone  requests  may  be  made  by 
cal ing (301) 903-5349. 

'■le  Catalog  of  Federal  Domestic 
Ast  istance  Number  for  this  program  is 
81. 149. 


List  of  Cases  RicEivED  by  the  Office  of  Hearings  and  Appeals 

[W  lek  of  Dec.  31, 1993.  through  Jan.  7, 1994] 


Issued  in  Washington,  DC  on  February  8, 
1994. 
D  J).  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
December  31, 1993  Through  January  7, 
1994 

During  the  week  of  December  31, 
1993,  through  January  7. 1994.  the 
appeals  and  applications  for  exception 
or  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Ofiice  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Ofiice 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  February  10, 1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


Date 


Name  and  location  of  a  f>iicant 


Case  No. 


Type  of  submission 


Jan.  3. 1994 


John  W.  Osent>augh.  Lucas. 


Iowa. 


LFA-0346 


Jaa  4. 1994 , 


Schaal  Oil  Company,  Jeffen  )n,  Iowa 


Jan.  5. 1994 


Friendy  Sennce  Stations. 
CT. 


Ii  c. 'Fairfield. 


Do 


Ron    Vader,    New 
Canada. 


Westm  nster.    B.C. 


LEE-0069 


LEE-0070 


LFA-0347 


Appeal  of  an  information  request  denial  request  If  granted: 
The  December  1,  1993  Freedom  of  Information  Request 
Denial  issued  t>y  the  Golden  Field  Office  would  be  re- 
scinded, arxl  John  W.  Osenbaugh  would  receive  access  to 
additionat  information  regarding  the  sutxx>ntract  between 
National  Renewable  Energy  Latx>ratory  and  Battetle  Me- 
morial Institute. 

Exception  to  the  reporting  requirenients.  If  granted:  Schaal 
Oil  Company  would  not  be  required  to  file  Form  EIA-782B, 
"Reseller/Retailers'  Monthly  Petroleum  Product  Sales  Re- 
port" 

Exception  to  ttw  reportii^  requirements.  If  granted:  Friendly 
Service  Stations,  Inc.,  would  not  be  required  to  file  Form 
EIA-782B.  "Resellers/  Retailers'  Monthly  Petroleum  Prod- 
uct Sales  Report" 

Appeal  of  an  information  request  denial.  If  granted:  The  No- 
vember 19,  1993  Freedom  of  Information  Request  Denial 
issued  t>y  the  Richland  Operations  Office  would  be  re- 
scinded, and  Ron  Vader  would  receive  access  to  alt  infor- 
mation concerning  a  hearing  held  regarding  himself  and 
several  other  students  wfx>  accidentally  drove  into  the 
Hanford  Site  in  heavy  fog  in  December  1976. 


Dale 


Jan.  7. 1994 .... 


Do 


Federal  Regigter  7  Vol.  59.  No.  34  /  Friday,  February  18.  1994  /  Notices 


8187 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Continued 

(Week  of  Dec.  31. 1993.  through  Jan.  7. 19941 


Name  and  location  of  applicant 


Rockwell  IntematkMial  Corporatkjn.  Den- 
ver. CO. 


Utilities.  Transporters  &  Manufacturers. 
Gladwyne,  PA. 


Case  No. 


LFA-0348 


LRR-0014 


Type  of  submission 


Appeal  of  an  informatwn  request  denial.  If  granted:  Rockwel 
International  Corporation  wouU  receive  access  to  material 
setting  forth  the  reasons  DOE-HQ  wHhheW  or  failed  to 
provkle  documents  responsive  to  a  FOIA  request 

ReconskJeratioa  If  granted:  The  December  17.  1993  Deci- 
skxi  and  Order  (Case  No.  LHK-0002)  issued  to  Utilities. 
Transporters,  and  Manufacturers  wouU  be  reconsidered 
and  modMed  to  provide  the  opportunity  to  present  testi- 
mony to  support  its  contention. 


Refund  Applications  Received 


Date  received 


12/31/93  through  1/7/94 


1/3/94 
1/4/94 
1/5/94 


Name  of  refund  proceeding/name  of  refund  applwrnt 


Texaco  Oil  Refund  Applications  Received 


Giusti  Baking  Co..  Inc  ... 
Patterson  Lumber  Co .... 
Wagner  Tmcks 


Case  No. 


RF321-20011     through     RF321- 

20014. 
RF272-95094. 
RF304-15443. 
RF272-95095. 


[FR  Doc  94-3785  Filed  2-17-94;  8:45  amj 
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Cases  Filed  During  the  Week  of 
December  3  Through  December  10, 
1993 

During  the  Week  of  December  3 
through  December  10. 1993.  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Undw  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sou^t  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  the  purposes 

List  of  Cases  Received  by  the  Office  of  Hearings 

(Week  of  Dec.  3  to  Dec.  10, 1993] 


of  the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated-  February  10, 1994. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

AND  Appeals 


Date 


Sept  24.1993 


Dec.  2. 1993 


Dec.  6. 1993 


Dec.  7. 1993 


Name  and  k»atk)n  of  applicant 


Texaco/Random    Lake    Oil    Company. 
Random  Lake.  NJ. 


Texaco/Majewski      Texaco       Service. 
Greer^viUe,  NC. 


I^k)rtheast   Petroleum   Industries/Massa- 
chusetts. Boston,  MA. 


Gray  Tnicking  Company.  Washington. 
DC. 


Caserne. 


RR321-140 


RR321-141 


RM2S-264 


LEF-0120 


Type  of  submission 


Request  fo*  modHicatiork'resctssk>n  in  the  Texaco  refund  pro- 
ceeding, if  granted:  The  August  16,  1993  Dismissal  Letter 
(Case  No.  RF321-17702)  issued  to  Random  Lake  01 
Company  wouU  be  modHied  regarding  the  firm's  applca- 
tion  tor  refcmd  submitted  in  the  Texaco  Refund  Proceeding. 

Request  for  modrficatior^rescissnn  in  the  Texaco  refund  pro- 
ceeding. N  granted:  The  November  24.  1993  Dedston  and 
Order  (Case  No.  RF321-8497)  issued  to  MaiewsW  Texaco 
Service  wouU  be  modHied  reganing  the  fimf  s  application 
for  refund  submitted  in  the  Texaco  Refund  Proceeding. 

Request  tor  modHicatiorVrescission  in  the  Northeast  Petro- 
teum  Industries  second  stage  refund  proceeding.  If  granted: 
The  January  9. 1987  Deciston  and  Order  (Case  No.  RQ2&- 
107)  issued  to  Massachusetts  wouM  be  modified  regarding 
the  State's  applicatton  for  refund  submitted  in  the  Northeast 
Petroteum  Industries  Second  Stage  Refund  Proceedmg. 

Imptomentation  of  spedal  refund  procedures.  If  granted  The 
Office  of  Hearings  and  Appeals  woukl  implement  Special 
Refund  Procedures  pursuant  to  10  CFR,  Part  206,  Sut)part 
V  in  connectton  with  the  March  29.  1982  Consent  Order 
entered  ir«>  with  Gray  Truddng  Company. 
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UST  OF  Cases  Received  b  r  the  Office  of  Hearings  and  Appeals— Continued 

[  Veek  of  Dec  3  to  Dec  10. 1993] 


Date 


Do 


Do 


Name  and  location  of  appll  ;ant 


E.C.  Bames.  Inc.  St  Thomas,  f  A 


Petroleum  Carrier  Company,  ln|.,  Wash- 
ington, DC. 


REFUND  APPLICATIONS  REC  EIVED  WEEK  OF  DECEMBER  3  TO  DECEMBER  10,  1993 


Dale 


11/29«3 
11/29/93 
11/29/93 
11/29/93 
12A)6/93 
12A)6/93 
12/06/93 
l2A)7/93 
12/07/93 

Mjoom 

12/1(V93 
12A)3/93 
12/1(V93 
12/10^93 


thnj 
thru 
thru 


12/10/93 
12/1(V93 
12/1  Q«3 


Name  of  refu  d  proceeding/name  of  refuxl  applicant 


Homes  International 
Homes  International 
Homes  International 
Homes  International 
Champion  Service  ... 
Singleton's  Canal  .... 
Washington  Canal  Center  . 

J.  Blanton 

DeVitle's  Canal  Service 
General  Development  Utdties 
Prather^  Linen  and  Unit o  m 
Crude  Oil  Refund  Appfeca 
Atlantic  Richfield  AppHcati  )ns  I 


ifons  Received  .. 
Received  .... 
Texaco  Oil  Refurxl  Applications  Received 


IFR  Doc  94-3786  Filed  2-17-94;  8:45  am) 
■ILUNO  COOE  MSO-OI-P 


Offic«  of  Science  Education  and 
Technical  Information 

Energy  Research  Financial  Assistance 
Program  Notice  94-11;  University 
Reactor  Sharing  Program 

agency:  U.S.  Department  of  Energy 

(DCK). 

ACTKM:  Notice  inviting  grant 

application  <;. 

SUMMARY:  The  Office  of  Science 
Education  and  Technical  Information 
(ET)  of  the  U.S.  Department  of  Energy 
(DOE),  in  keeping  with  its  energy- 
related  mission  to  strengthen  the 
Nation's  support  of  science,  engineering 
and  mathematics  education  at  all  levels 
of  education,  announces  its  interest  in 
receiving  grant  applications  for  the 
support  of  the  University  Reactor 
Sharing  Program.  The  purpose  of  this 
program  is  to  provide  broader  access 
and  opportunity  for  non-reactor  ov^rning 
educational  institutions  to  utilize  the 
scientific  and  engineering  technologies 
available  at  these  universities  uritb 
operating  reactor  facilities.  This  is 
accomplished  by  providing  funds  to 
U.S.  colleges  or  universities  with 
nuclear  reactor  facilities  (host 


durin 
DATES 
shoul 
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Case  No. 


LEE-0063 


LEF-0119 


Type  of  submission 


Exception  to  the  reporting  requtrements.  If  granted:  E.C. 
Bames,  Inc.  would  not  be  required  to  file  Form  782-B. 
"Reseller's/Retailer's  Monthly  Petroleum  Product  Sales  Re- 
port. 

Irrplementation  of  special  refund  procedures.  If  granted.  The 
Office  of  Hearings  and  Appeals  would  implement  Special 
Refund  Procedures  pursuant  to  10  CFR.  Part  205,  Sut)part 
V,  In  connection  with  the  June  26, 1987  Remedial  Order  is- 
sued to  Petroleum  Camer  Company,  Inc. 


Case  No. 


RF300-21765. 

RF300-21766. 

RF300-21767. 

RF300-21768. 

RF349-7. 

RF346-109. 

RF346-110. 

RC272-222. 

RF346-111. 

RF34(>-195. 

RC272-223. 

RF272-95070  thnj  RF  272-95083 

RF304-15060  thru  RF304-1542e. 

RF321-19990  thru  RF321-19997. 


institi  tions)  that  cover  reactor  operating 
costs  ^  trhen  the  regional  affiliates  (user 
institv  tions)  use  the  reactor  facility  for 
studei  it  or  feculty  instruction  or 
resear  h.  In  accordance  with  10  CFR 
600. 7(  3)(1).  eligibility  for  these  grants  is 
restric  ted  to  U.S.  colleges  and 
unive:  sities  with  nuclear  reactor 
facilit  es  because  they  have  a  unique 
opportunity  to  enable  other  institutions 
id  pate  in  important  aspects  of  the 

"s  nuclear  science  and 
engin^ring  educational  programs.  It  is 
antici  >ated,  that  subject  to  availability 
of  fun  is,  approximately  $500,000  will 
be  ava  liable  for  support  of  this  program 

fiscal  year  1994. 

Applications  under  this  Notice 

be  received  by  4:30  p.m., 
Dayliiht  Saving  Time,  May  3, 1994. 
ADORE  SSES:  Application  materials  are 
availa  )le  from  ihe  Office  of  Science 
Educ^on  and  Technical  Information, 

1000  Independence  Avenue,  SVV., 
Washfogton.  DC  20585,  (202)586-8949. 
Comp  eted  applications  referencing 

m  Notice  94-11  must  be 
submitted  to:  U.S.  Department  of 
Energ  f.  Office  of  Energy  Research, 
Acqui  iition  and  Assistance 
Mana  :ement  Division,  ER-64,  room  F- 
220,  V  Washington,  DC  20585,  ATTN: 
Program  Notice  94-11.  The  following 
address  must  be  used  when  submitting 
appli(  ations  by  U.S.  Postal  Service 


Express  mail,  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874.  Telephone  and  telefax  numbers 
must  also  be  included  in  any 
application. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  Barker,  Program  Manager,  U.S. 
Department  of  Energy,  Office  of  Science 
Education  and  Technical  Information, 
Office  of  University  and  Science 
Education  Programs,  ET-3,  Washington. 
DC  20585,  (202)  586-8947. 
SUPPLEMENTARY  INFORMATION:  This 
program  provides  funding  to  host 
institutions  to  cover  expenses  associated 
with  operation  of  their  nuclear  reactor 
facility  for  the  benefit  of  user 
institutions  to  promote  education, 
training  or  research  opportunities. 
University  reactors  are  extremely 
versatile  neutron  sources  and  research 
facilities;  thus  the  availability  of  a 
nuclear  reactor  contributes  particularly 
and  significantly  to  research  and 
educational  opportunities  at  both  the 
graduate,  undergraduate  and  precollege 
levels.  Any  U.S.  educational  institution 
which  operates  a  research  or  training 
reactor  may  submit  an  application  for  a 
new  or  renewal  award.  However,  those 
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institutions  applying  that  have  a 
substantial  number  of  user  institutions 
indicating  continued  or  new  interest  in 
using  the  nuclear  reactor  facility  are 
more  likely  to  be  selected  than  those 
applicants  who  do  not  have  sufficient 
numbers  of  user  institutions.  User 
groups  affiliated  with  the  host 
institution  are  not  considered  eligible 
for  participation  in  this  program. 
Projects  may  range  fiom  tours, 
demonstrations,  experiments, 
workshops  and  seminars  for  middle 
school  and  high  school  groups  to  faculty 
research  projects  and  MS/PhD  thesis  or 
dissertation  research.  Reactor  utilization 
may  range  from  simple  service 
irradiations  and  analytical  support  to 
basic  research  studies  requiring  the 
facility's  most  sophisticated  equipment. 
Each  application  must  include  under 
the  "Project  Description"  portion, 
information  on  the  relative  availability 
of  the  reactor  to  outside  users,  an 
assessment  on  a  regional  basis  of  the 
colleges,  universities  and/or  precollege 
institutions  that  can  be  served  by  the 
proposing  institution's  reactor  facility, 
and  must  provide  evidence  of  interest 
on  the  part  of  potential  or  former  user 
institutions  to  utilize  the  applicant's 
reactor  facility  during  the  proposed 
grant  period.  A  summary  of 
participation  during  the  previous  graftf 
period  will  provide  the  supporting 
information  needed.  Allowable  costs 
under  this  program  include: 

(1)  Payments  for  irradiation  services 
not  to  exceed  the  established,  published 
schedule  of  the  host  institution; 

(2)  Payments  for  use  of  the  reactor  and 
related  facilities  based  upon  established 
rates  of  the  host  institution; 

(3)  Cost  of  technical  assistance 
furnished  by  the  host  institution  for 
conduct  of  studies  by  a  user  institution: 
and 

(4)  Costs  of  materials  and  supplies 
consumed  in  user  institution  projects. 
Unallowable  costs  under  this  program 
include: 

(1)  Normal  operating  expenses  of  the 
facility; 

(2)  Laboratory  apparatus  and 
instrumentation; 

(3)  Costs  that  are  covered  by  existing 
grant  or  contract; 

(4)  Indirect  or  overhead  costs;  and 

(5)  Funds  for  individual  or  group 
travel  or  subsistence  unless  there  are 
highly  unusual  situations  and  there  is 
prior  approval. 

During  fiscal  year  1994,  DOE 
anticipates  that  the  number  of  awards  to 
be  issued  and  the  amount  of  each  award 
will  depend  upon  the  number  of 
approved  applications,  the  amount  of 
fijnds  requested  and  the  total  DOE  funds 
made  available  for  this  program.  It  is 
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anticipated  that,  subject  to  the 
availability  of  funds.  $500,000  will  be 
available  from  DOE's  Office  of  Science 
Education  and  Technical  Information 
for  this  program.  Awards  may  range 
from  $5,000  to  $100,000  per  year. 
Additional  information  may  be 
subsequently  requested  by  DOE  during 
evaluation  of  a  submitted  application. 
General  information  about  development 
and  submission  of  applications, 
ehgibility.  limitations,  evaluation  and 
selection  processes,  and  other  policies 
and  procedures  are  contained  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program,  and  in  10  CFR  part  605.  The 
catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington,  DC,  on  February  7, 
1994. 

D.  D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

(PR  Doc.  94-3784  Filed  2-17-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-470&-q 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  conunents 
prepared  January  31. 1994  through 
February  4. 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-BPA-L08049-00    Rating 
LO.  Alternating  Current  (AC)  Intertie 
Transmission  Facilities.  Capacity 
Ownership  and  Federal  Marketing  and 
Joint  Ventures,  Implementation.  WA. 
OR,  ID.  MT.  CA.  NV.  UT.  NM.  AZ.  WY 
and  British  Coliunbia. 

Summary:  EPA  had  no  objections  to 
the  action  as  proposed. 

EFtP  No.  D-BPA-4j0805a-WA    Rating 
EC2.  Puget  Power  Northwest 
Washington  Electric  Transmission 
Project.  Construction  and  Oi}eration, 
Whatcom  and  Skagit  Counties.  WA. 

Summary:  EPA  had  environmental 
concerns  based  on  the  project's  impact 


on  water  quality  and  the  lack  of  a 
monitoring  program  that  would  help  to 
ensure  compliance  with  state  Water 
Quality  Standards. 

ERP  No.  D-^HW-E40339-NC    RaUng 
EC2,  NC-12  Replacement  of  Herbert  C. 
Bonner  Bridge  (Bridge  No.  11)  over 
Oregon  Inlet.  Construction,  Funding, 
Coast  Guard  Bridge  Permit,  Special-Use- 
Permit,  Right-of-Way  Permit.  COE 
Section  10  and  404  Permits.  Dare 
County.  NC 

Summary:  EPA  had  environmental 
concerns  regarding  environmental  risks 
during  construction  in  the  storm  prone 
area  and  the  potential  loss  of  submerged 
aquatic  vegetation  habitat.  EPA  had 
requested  further  information  on 
mitigation  for  wetland  losses  and  the 
identification  of  specific  BMPs  to  be 
designed  into  the  project  for  nonpoint 
source  pollution  control. 

ERP  No.  D-NRC-G06008-LA    Rating 
EC2.  Claiborne  Uranium  Enrichment 
Center.  Construction  and  Operation, 
(NUREG-1482).  NPDES  Permit  and 
Licensing,  Homer,  Claiborne  Parish.  LA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
NRC's  discussion  of  purpose  and  need, 
alternatives,  waste  disposal,  pollution 
prevention  and  environmental  justice. 
EPA  recommended  that  NRC  provide 
clarification  and  additional  information 
on  these  issues. 

Final  EISs 

ERP  No.  F-BLM-K61 1 1 5-AZ. 
Kingman  Resource  Area.  Resource 
Management  Plan,  Implementation, 
Mohave.  Yavapi  and  Coconino 
Counties.  AZ. 

Summary:  EPA  expressed  serious 
environmental  concerns  regarding  the 
preferred  alternative  and  recommended 
that  the  Record  of  Decision  include 
specific  commitments  regarding  goals, 
schedules,  mitigation  measures  and 
mitigation  monitoring  for  improving 
watershed  conditions,  riparian  areas 
and  wetlands. 

ERP  No.  F-BLM-K67018-CA,  Fort 
Cady  Minerals  Solution  Mining  Project, 
Construction  and  Operation,  Associated 
Right-of-Way  Grants  and  Mineral 
Material  Sales  Permits,  San  Bernardino 
County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-K40184-CA.  CA-87/ 
Guadalupe  Parkway  Upgrading, 
between  Julian  Street  and  US  101  in  the 
Qty  of  San  Jose.  Funding  and  Section 
404  Permit.  Santa  Clara  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  for  the  riparian 
mitigation  areas  and  requested  that  the 
FEIS's  wetland  mitigation  measures  be 
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included  in  the  Record  of  Decision  and 
Cahrans'  Section  404  permit  application 
to  the  Army. 

Dated:  February  15, 1994 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
|FR  Doc  94-3788  Filed  2-17-94;  8:45  am] 
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[ER-fRL-4708-61 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  filed  February  7. 

1994  through- February  11. 1994 

pursuant  to  40  CFR  1506.9. 

EIS  No.  940038,  Final  US.  ffiR.  UT. 
Price-San  Rafael  Rivers  Unit  of  the 
Colorado  River  Water  Quality 
Improvement  Program  (CRWQIP)  and 
the  on-farm  Colorado  River  Salinity 
Control  Program  (CRSC), 
Improvements,  Funding  and  Possible 
Section  404  Permit,  Carbon  and 
Emery  Counties,  UT,  Due:  March  21, 
1994,  Contact:  Darrell  Cauley  (301) 
236-9336. 

EIS  No.  940039.  Draft  EIS,  BLM.  MT, 
Rosebud  Coal  Mine  Project, 
Implementation,  Approval  of  Coal 
Lease  Application  (MTM-80697)  on 
Federal  Coal  Lands,  Powder  River 
Resource  Area.  Miles  City  District 
Office,  Rosebud  County,  MT,  Due: 
April  25. 1994,  Contact:  Jim  Beaver 
(406)  255-2918. 

as  No.  940040,  Draft  EIS.  AFS.  MT,  Elk 
Creek  Land  Exchange  and  Granting  an 
Easement  to  Plum  Creek, 
Implementation.  Flathead  National 
Forest.  Swan  Lake  Ranger  District. 
MT,  Due;  April  5, 1994,  Contact:  Ken 
Meckel  (406)  892-4372. 

EIS  No.  940041,  Final  EIS,  COE,  TX, 
NM.  Roving  Sands  Joint  Training 
Exercise  Program  and  White  Sands 
Missile  Range.  Implementation,  11th 
Air  Defense  Artillery  Brigade,  Site 
Specific,  Fort  Bliss,  EL  Paso  County, 
TX  and  Otero  and  Dona  Ana  Counties, 
NM.  Due:  March  21, 1994,  Contact: 
Arver  Ferguson  (817)  334-3246. 

EIS  No.  940042.  Final  EIS,  AFS.  MT. 
Smokey-Corridor  Timber  Sales. 
Timber  Management  and  Road 
Construct  i  on/Reconstruction. 
Implementation,  Lewis  and  Clark 
National  Forest.  White  Sulphur 
Springs.  Meagher  Co\mty.  MT,  Due: 
March  21. 1994.  Contact:  Craig  Cowie 
(406) 547-3361. 
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EIS  I  Jo.  940043,  Final  EIS,  EPA,  CA, 
Int  smational  Wastewater  Treatment 
Pli  nt  and  Outfall  Facilities, 
Cg  istruction.  Operation  and 
Mi  intenance,  Construction  Grants, 
C/  and  Mexico,  Due:  March  21, 1994, 
Cg  itact:  Jennifer  Eckert  (213)  894- 
36)4. 
EIS  i  lo.  940044.  Final  EIS,  NPS.  MS, 
Na  tchez  National  Historical  Park 
Ml  nagement,  Development  and  Use 
,  Implementation,  Adams  Coimty, 
,  Due:  March  21, 1994,  Contact: 
Dodson  (601) 442-7047. 
.  940045.  Final  EIS.  USA.  WA, 
Lewis  and  Yakima  Training 
,  Stationing  of  Mechanized  or 
Aitnored  Combat  Forces,  COE  Section 
and  404  Permits,  Pierce,  Thurston, 
Y9uma  and  Kittitas  Counties,  WA, 
:  March  21, 1994,  Contact;  Randall 
Hanna  (206)  967-5646. 

940046.  Final  EIS.  FAA.  NJ, 
N(  wark  International  Airport 
Ini  tallation  and  Operation  of  an 
In  trument  Landing  System  on 
Ri  nway  11,  Funding  and  Airport 
La  yrout  Plan  Approval,  Essex  and 

ion  Counties,  NJ,  Due:  March  21, 
1*4.  Contact:  Thomas  Hom  (718) 
55  3-1505. 

Am(  nded  Notices 

EIS  ^o.  940014.  Draft  EIS.  COE,  NC, 
T«  xasgulf  Open  Pit  Mine 
Cc  ntinuation.  Construction  and 
O  leration.  Permits  Approval,  Pamlico 
Ri  /er,  Aurora,  Beaufort  County,  NC, 
Di  e:  March  14. 1994,  Contact:  Hugh 
H  ine  (919)  251^070.  Published 
Fl  —01-28-94 — Review  period 
e>  tended. 

Da  ed:  February  15, 1994. 

Man  tiali  Cain, 

Seni  >r  Legal  Ad\isor.  Office  of  Federal 
Acti\  ities. 


toe.  94-3789  Filed  2-17-94.  8:45  am) 

COOC:  6560-6»-U 


[FRL-483S-4] 


Gul 


of  Mexico  Program  Managen>ent 
Con  mittee;  Meeting 

AQEI  ICY:  U.S.  En\'ironmental  Protection 

Age  icy  (EPA). 

ACn  )N:  Notice  of  meeting  of  the 

Mar  agement  Committee  of  the  Gulf  of 

Me>  ico  Program. 


SUMllARY:  The  Gulf  of  Mexico  Program's 
Mai  agement  Committee  will  hold  a 
me€  :ing  March  8-9, 1994  at  the  Marriott 
Hoti  il,  555  Canal  Street,  New  Orleans. 
Lou  siana. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Dou  ;las  Lipka,  Acting  Director,  Gulf  of 
Me^co  Program  Office,  Building  1103, 


John  C.  Stennis  Space  Center,  Stennis 
Space  Center,  MS  39529-6000,  at  (601) 
688-3726. 

SUPPt.EMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  on 
March  8-9, 1994,  at  the  Marriott  Hotel, 
555  Canal  Street.  New  Orleans,  LA.  The 
committee  will  meet  from  8:30  a.m.  to 
5  p.m.  on  March  8th  and  firom  8:30  a.m. 
to  noon  on  March  9th.  Agenda  items 
will  include:  Policy  Review  Board 
Guidance  Review;  Strategic 
Assessment — Study  Update; 
Memorandum  of  Understanding — Draft 
Review;  Minority  Networking  Project — 
Status  Report;  and  FY94  Project 
Planning  Workshop. 

The  meeting  is  open  to  the  public. 
Douglas  A.  Lipka. 

Acting  Director,  Gulf  of  Mexico  Program. 
IFR  Doc.  94-3749  Filed  2-17-94;  8:45  ami 
BIUINO  CODE  6SCfr-80-M 

[FRL-4838-8] 

Report  on  the  Technical  Workshop  on 
wn  Incinerator  Risk  Issues 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled  "Report 
on  the  Technical  Workshop  on  WTI 
Incinerator  Risk  Issues"  (EPA/630/R- 
94/001 ).  This  report  compiles 
discussions  and  presentations  from  a 
peer  review  workshop  that  was  held  in 
Washington,  DC,  on  December  8-9, 
1993. 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive.  Cincinnati.  OH  45268.  Tel:  (513) 
569-7562.  Please  provide  your  name 
and  mailing  address,  and  request  the 
document  by  the  title  and  EPA  number 
(EPA/630/R-94/001). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mario  Mangino,  U.S.  Environmental 
Protection  Agency  Region  V,  77  West 
Jackson  Boulevard,  Chicago,  IL,  60604. 
Telephone:  (312)  353-2197. 
SUPPt^MENTARY  INFORMATION:  On 
December  8  and  9, 1993,  EPA  held  the 
first  of  two  external  peer  reviews  for  risk 
assessment  work  for  the  Waste 
Technologies.  Inc.  (WTI)  incinerator  in 
East  Liverpool,  Ohio.  For  the  December 
meeting  (58  FR  60628-60629;  November 
17, 1993),  EPA  asked  13  independent 
scientists  from  the  fields  of  toxicology, 
environmental  fate  and  transport, 
combustion  engineering,  atmospheric 
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modeling,  and  exposure  assessment  to 
comment  on  the  scientific  and  technical 
aspects  of  a  draft  "project  plan".  Peer 
reviewers  focused  on  scientific  data, 
methods,  and  analyses,  along  with  the 
related  assumptions  and  uncertainties 
that  would  be  used  to  describe  risk  at 
the  site. 

This  report  collects  workshop  papers, 
including  simimary  statements  prepared 
by  the  chairperson  for  each  woreshop 
topic.  Workshop  participants 
contributed  helphil  recommendations 
that  can  be  used  in  the  WTI  risk 
assessment  to  be  conducted  during  1994 
as  well  as  long-term  recommendations 
for  future  work. 

EPA  will  consider  the  expert 
recommendations  in  completing  the 
plan  and  conducting  the  risk 
assessment.  While  the  Risk  Assessment 
Forum  organized  the  peer  review 
workshop,  EPA  Region  5  developed  the 
draft  project  plan.  All  future  work  on 
implementing  peer  review 
recommendations  and  setting  schedules 
for  risk  assessment  activities  for  the 
incinerator  will  be  handled  by  Region  5 
in  conjunction  with  the  Office  of  Solid 
Waste  and  Emergency  Response,  and.  as 
needed,  other  Agency  offices.  At  a 
second  meeting,  currently  projected  to 
be  held  later  this  year,  EPA  will  seek 
expert  peer  review  of  the  draft  risk 
assessment  report. 

Dated:  February  1, 1994. 
Gary ).  Foley, 

Assistant  Administrator  for  Hesearch  and 
Development. 

IFR  Doc.  94-3.748  Filed  2-17-94:  8:45  am] 
BILUNQ  CODE  6S60-60-M 

tFRL-4839-1] 

Enterprise  Recovery  Systems  Site; 
Proposed  De  Minimis  Settlement 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  proposed  de  minimis 
settlement. 


SUMMARY:  Under  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered  to 
approximately  300  potentially 
responsible  parties  an  Administrative 
Order  on  Consent  (AOC)  to  settle  claims 
for  past  and  future  removal  actions  at 
the  above-referenced  Site.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  30  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  that  the 
profXKed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Elizabeth  B.  Davis,  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency.  Region  IV,  Office  of  Regional 
Counsel.  345  Courtland  Street  NE.. 
Atlanta,  Georgia  30365,  (404)  347-2641, 
ext.  2283. 

Written  comments  may  be  submitted 
to  Ms.  Davis  within  30  days  of  the  date 
of  publication. 

Dated:  February  7, 1994. 
H.  Kirk  Ludus, 

Acting  Director,  Waste  Management  Division. 
IFR  Doc.  94-3750  Filed  2-17-94;  8:45  ami 


IOPPTS-40026;  FRL-4759-*] 

Conditional  Exemptions  from  TSCA 
Section  4  Test  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  granting  conditional 
exemptions  from  Toxic  Substances 
Control  Act  (TSCA)  section  4  test  rule 


Chemicals 


9.10-anthraquinone 

dichlorot)enzene  

^  ,3-dichloropfopanol  

diethylene  glycol  butyl  ^ther  acetate „ 

2-ettiylhexanol  , 

isopropanol  _.. 

2-mercaptot)enzottiia2ole 

Multi-Substance  Rule  for  ttw  Testing  of 
Neurotoxicity, 
acetone  


CAS  No. 


54-65-1 

95-50-1 

96-2J-1 

124-17-4 

104-76-7 

67-63-0 

149-30-4 


67-64-1 


40  CFR 
Ottaiion 


799.500 

799.1052 

799.5055 

799.1560 

799.1645 

799.2325 
799.2475 


799.5050 


requirements  to  certain  manufacturers 
of  chemical  substances  subject  to  these 
rules. 

DATES:  These  conditional  exemptions 
are  effective  on  February  18,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
notice  grants  conditional  exemptions 
bom  TSCA  section  4  test  rule 
requirements  to  all  manufacturers  of  the 
chemical  substances  identified  below 
who  submitted  exemption  applications 
in  accordance  with  40  CFR  790.80.  In 
each  case,  EPA  has  received  a  letter  of 
intent  to  conduct  the  testing  from  which 
exemption  is  sought.  Accordingly,  the 
Agency  has  conditionally  approved 
these  exemption  applications  because 
the  conditions  set  out  in  40  CFR  7.90.87 
have  been  met.  All  conditional 
exemptions  thus  granted  are  contingent 
upon  successful  completion  of  testing 
and  submission  of  data  by  the  test 
sponsors  according  to  the  requirements 
of  the  applicable  test  rule. 

If  the  test  requirements  are  not  met 
and  EPA  terminates  a  conditional 
exemption  under  40  CFR  790.93,  the 
Agency  will  notify  each  holder  of  an 
affected  conditional  exemption  by 
certified  mail  or  Federal  Register  notice. 

This  conditional  approval  applies  to 
all  manufacturers  which  submitted 
exemption  applications  for  testing  of  the 
chemical  substances  named  in  the  final 
test  rules  listed  below  from  January  1, 
1993  through  December  31. 1993. 


Company 


C.  H.  Powell  Company 
The  Glidden  Company 
McGean-Rohco,  Inc. 
BASF  Corp. 
plidden  Company 
3M 

AKZO 

ProcNmie  International,  Inc. 


Appleton  Papers  Inc. 

Atabama  River  Pulp  Company,  inc. 

American  Starxjox,  Inc. 

BASF  Corp. 

BF  Goodrich  Co. 

Boise  Cascade  Corp. 
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O 

SNo. 

40CFR 
Citation 

Company 

Bowater  Inc. 

Buckeye  Florida 

Champion  International  Corporation 

Chesapeake  Paper  Products  Company 

Ciba-Geigy  Corp. 

• 

Consolklated  Papers  Inc. 

Container  Corporation  of  America 

DuPont 

Federal  Paper  Board  Company,  tnc. 

Fel-Pro,  Inc. 

Finch,  Pruyn  Company,  Inc. 

Ford  Motor  Co. 

Frazee  Industries,  Inc. 

Gaytord  Container  Corp. 

General  Motors 
Georgia-Pacifk;  Corp. 
Gilman  Paper  Company 
P.H.  Glatfelter  Co. 

Glidden  Co. 

Great  Lakes  Chemical  Corp. 

Green  Bay  Packaging,  Inc. 

Guardsman  Products.  Inc. 
Gulf  States  Paper  Corp. 
Inland  Container  Corp. 
ITT  Rayonier  Inc. 

~ 

International  Paper 

Interstate  Paper  Corp. 

Jefferson  Smurfit  Coifp. 

James  River  Corp. 

Lincoln  Pulp  and  Paper  Co..  Inc. 

Longview  Fitxe  Co. 

3M 

MacMillan  Btoedel  Inc. 

Mead  Corp. 

Miles  Inc. 

Nippon  Paint  (America)  Corp. 

Packaging  Corporation  of  America 

Port  Townsend  Paper  Corp. 

Potlatch  Corp. 

Pratt  &  Lambert.  Inc. 

St  Joe  Forest  Products  Co. 

Scott  Paper  Co. 

Sherman  Williams 

Simpson  Paper  Co. 

Stone  Container  Corp. 

Temple-Inland  Forest  Products  Corp. 

Troy  Corp. 
Unwn  Camp  Corp. 
Wacker  Silicones  Corp. 

Westvaco  Corporation 
Weston  Paper  and  Manufacturing  Co. 
Willamette  Industries.  Inc. 
Zeneca  Specialties 

rvamyl  acetate  

62&-63-7 

799.5050 

American  Standox.  Inc. 

BASF  Corp. 

Bowater  Inc. 

DuPont 

Ford  Motor  Company 

General  Motors 

- 

Guardsman  Products,  Inc. 

3M 

Miles 

Packaging  Corporation  of  America 

Pratt  4  Lamtjert,  Inc. 

Sherman  Williams 

Troy  Corp. 

■'. 

•^ 

Zeneca  Specialties 

1-biitanol 

71-36-3 

799.5050 

American  Standox,  Inc. 
Aristech  Chemical  Corp. 

' 

BASF  Corp. 

Bowater  Inc. 

BYK  Chemie 
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ChemKals 

CAS  No. 

40CFR 
CiMion 

Company 

Cray  Valley  Products,  Inc. 

' 

OuPonI 
Ethyl  Corp. 
Ford  Motor  Co. 

Frazee  Inc. 

General  Motors 
Glidden  Co. 

Great  Lakes  Chemical  Corp. 
Guardsman  Products,  Inc. 
Lilly  Industries,  Inc. 
3M 

- 

Miles  Inc. 

Nippon  Paint  (America)  Corp. 

Packaging  Corporation  of  Anwrica 

PPG  Industries,  Inc. 

Pratt  &  Lambert,  Inc. 

RHEOX  Inc. 

Sherman  Williams  Co. 

Troy  Corp. 

e 

Wacker  SiUcones  Corporation 

1 

WesWacoCorp. 

. 

Willamette  Industries 

Zeneca  Specialties 

n-butyl  acetate 

123-66-4 

799  5050 

AmArirAn  ^taivlnv   Irv* 

BASF  Corp. 

Bowater  Inc. 

Brenntag  Interchem,  Inc. 
Courtaukls  Coatings 

Cray  Valley  Products.  Inc. 

DuPont 

Ford  Motor  Co. 

Frazee  Industries,  Inc. 
General  Motors 
GlkMen  Co. 
Guardsman  Products,  Inc. 

3M 

Miles  Inc. 

Morton  Intematkjnai,  Inc. 

Nippon  Paint  (America)  Corp. 
Packaging  Corporalk>n  of  America 

PPG  Industnes,  Inc. 
Pratt  &  Lambert,  Inc. 
RHEOX  Inc. 
Sherman  Williams 
Troy  Corp. 
Zeneca  Specialties 

• 

diethyl  ether  

60-29-7 

799  5050 

BASF  Corp. 

Bowater  Inc. 

DuPont 

Ford  Motor  Co. 

General  Motors 

Guardsman  Products,  tnc. 

3M 

Miles  Inc. 

Packaging  Corporabon  of  America 

Sherman  Williams  Co. 

Zeneca  Specialties 

2-ethoxyethanol _.. 

110-60-6 

799.5050 

American  Standox.  Inc. 

BASF  Corp. 
Bowater  Inc. 

Ford  Motor  Co. 
General  Motors 
Guardsman  Products.  Inc. 
3M 

Miles  Inc. 

Nippon  Paint  (America)  Corp. 

Packaging  Corporation  of  America 
PPG  Industries.  Inc. 
Pratt  &  Lambert.  Inc. 

■ 

Sherman  WAiams  Co. 

1 

Troy  Corp. 
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CAS  No. 

40CFR 
Citation 

Company 

Zeneca  Specialties 

ethvl  acetate 

141-78-6 

799.5050 

American  Standox.  Inc. 

BASF  Corp. 
Bowaterlnc. 

Courtaulds  Coatings 

Cray  Valley  Products,  Inc. 

. 

DuPont 

- 

Ford  Motor  Company 

Fuji  Photo  Film.  Inc. 

General  Motors 

Qlidden  Company 

Guardsman  Products,  Inc. 

Great  Lakes  Chemical  Corp. 

3M 

Miles  Inc. 

Morton  Intemational,  Inc.          ^ 

Nippon  Paint  (America)  Corp. 

Packaging  Corporation  of  Anwrica 

Pratt  &  Lambert,  Inc. 

RHEOX  Inc. 

Sherman  Williams  Co. 

Zeneca 

isobutvi  alcohol  

78-63-1 

799.5050 

American  Standox,  Inc. 

BASF  Corp. 

Bowater  Inc. 

Courtaukls  Coatings 

DuPont 

Ford  Motor  Co. 

Frazee  Industries,  Inc. 

General  Motors 

Glidden  Co. 

Guardsman  Products,  Inc. 

Lilly  Industries  Inc. 

Miles  Inc. 

3M 

y 

Nippon  Paint  (America)  Corp. 
Packaging  Corporatkm  of  America 
PPG  Industries,  Inc. 
Pratt  &  Lambert,  Inc. 
RHEOX  Inc. 
Sherman  Williams  Co. 

Troy  Corp. 
Union  Camp  Corp. 
Zeneca  Specialties 

methvl  isobutvi  ketone  

108-10-1 

799.5050 

Alabama  River  Pulp  Company,  Inc. 
American  Standox.  Inc. 

BASF  Corp. 

Boise  Cascade  Corp. 

BonaKemi  USA,  Inc. 

Bowater  Inc. 

Buckeye  Fkjrida 

Chanpion  lntematx)nal  Corp. 

Consolidated  Papers  Inc. 
Container  Corporatk)n  of  America 
Courtaukls  Coatings 

DuPont 

Federal  Paper  Board  Company,  Inc. 

.      • 

-  . 

Ford  Motor  Co. 
Frazee  Industries,  Inc. 
Gaytord  Container  Corp. 
General  Motors 
Georgia-Pacifk;  Corp. 
Oilman  Paper  Co. 
P.  H.  Glatfelter  Co. 
Glidden  Co. 

Great  Lakes  Chemical  Corp. 
Green  Bay  Packaging,  Inc. 
Guardsman  Products,  Inc. 
High  Point  Chemical  Corp. 
Intematkxial  Paper 
Interstate  Paper  Corp. 
James  River  Corp. 
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Chemicais 


CAS  No. 


40CFR 
Citatkm 


tetrahydrofuran 


As  provided  in  40  CFR  790.80. 
processors  are  not  required  to  apply  for 
an  exemption  or  conduct  testing  unless 
EPA  so  specifies  in  a  test  rule  or  in  a 
special  Federal  Register  notice. 

Authority:  15  U.S.C  2601.2603. 

Dated:  February  8. 1994. 

Denise  M.  Kedmcr. 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

(PR  Doc  94-3759  Filed  2-17-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 


109-99-9 


799.5050 


Company 


Jefferson  Smurfit  Corp. 

Lincoln  Pulp  and  Paper  Co..  Inc. 

Longview  Five  Co. 

MacMilan  Btoedel  Inc. 

3M 

Mead  Corp. 

Miles  Inc. 

Nippon  Paint  (America)  Coq). 

Packaging  Corporation  of  America 

P.  H.  Glatfelter  Co. 

PodatchCorp. 

PPG  Industries.  Inc. 

Pratt  &  Lambert.  Inc. 

RHEOX  mc 

SL  Joe  Forest  Products  Co. 

Scott  Paper  Co. 

Sherman  Williams  Co. 

Simpson  Paper  Co. 

Smurfit  Newsprint  Corp. 

Stone  Container  Corp. 

Temple-lnJand  Forest  Products  Corp. 

Unkm  Camp  Corp. 

Westvaco  Corp. 

Zeneca  Specialties     ■ 

American  Standox,  Inc. 

BASF  Corp. 

Bowater  Inc. 

Ford  Motor  Co. 

General  Motors 

Guardsman  Products,  Inc. 

3M 

Miles  Inc. 

Packaging  Corporation  of  America 

Sherman  Williams  Co. 

Zeneca  Specialties 


Federal  Commiuiications  (Commission, 
(202)  632-6934. 

Federal  Conununications  Commission 

OMB  Control  No.:  306(M)395. 

Title:  Automated  Reporting  and 
Management  Information  Systems 
(ARMIS)— Sections  43.21  and  43.22 
(F(X  Reports  43-05  and  43-07). 

Expiration  Date:  04/30/96. 

Estimated  Annual  Burden:  151.868 
total  hours;  941.38  hours  per  response. 

Description:  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements  and 
rates  of  return,  to  provide  an  improved 
basis  for  audit  and  other  oversight 
functions  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy  proposals. 
ARMIS  also  includes  service  quality  and 
infrastructure  reporting.  The  FCC 
Reports  43-05  and  43-07  are  used  to 
monitor  the  quality  of  service  provided 
by  the  local  exchange  carriers  (LECs) 
under  price  caps.  Such  monitoring 
allows  the  Commission  to  observe  the 
success  of  incentive  regulation,  and  to 
become  aware  of  any  falling  off  of 
service  quality  or  infrastructure 
development. 

OMB  Cbntro/ No.;  3060-0106. 


Title:  Reports  of  Overseas 
Telecommunications  Traffic — Section 
43.61.  FCC  Report  43.61. 

Expiration  Date:  12/31/96. 

Estimated  Annual  Burden:  2.340  total 
hours:  18.28  hours  per  response. 

Description:  FCC  Report  43.61  is  an 
annual  reporting  requirement  imposed 
on  common  carriers  engaged  in  the 
provision  of  overseas 
telecommunications  services.  The 
reported  data  is  useful  for  intemational 
planning,  facility  authorization, 
monitoring  emerging  developments  in 
communications  services,  analyzing 
market  structures,  tracking  the  balance 
of  payments  in  intemational 
communications  services,  and  market 
analysis  purposes.  The  reported  data 
enables  the  Commission  to  fulfill  its 
regulatory  responsibilities. 

OMB  Control  No.:  3060-0168. 

Title:  Reports  of  Propo«ed  Changes  in 
Depreciation  Rates— Section  43.43. 

Expiration  Date:  10/31/96. 

Estimated  Annual  Burden:  120,000 
total  hours;  10.000  hours  per  response. 

Description:  Dominant 
communication  common  carriers  with 
annual  operating  revenues  of  $100 
million  or  more  are  required  to  file  a 
report  showing  any  proposed  changes  to 
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their  depreciation  rates  schedule  at  least 
90  days  prior  to  the  effective  date  of  the 
prop<»ed  changes  pursuant  to  47  CFR 
43.43.  The  information  filed  is  used  by 
the  Commission  to  establish  the  proper 
depreciation  rates  to  be  charged  by  the 
carriers. 

OMB  Control  No.:  3060-0165. 

Title:  Records  to  be  Maintained  and 
Reports  to  be  Filed,  Section  41.31. 

Expiration  Date:  1 1/30/96. 

Estimated  Annual  Burden:  408  total 
hours;  6  hours  per  response. 

Description:  Section  210  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  210,  requires  that 
common  carriers  subject  to  the  Act 
maintain  records  to  reflect  the  name, 
address,  etc.,  of  persons  holding 
telephone  or  telegraph  franks,  so  as  to 
enable  the  Commission  and/or  carriers 
to  compile,  if  needed,  reports  in  this 
area. 

OMB  Contro7  No.  3060-0147. 

Title:  Extension  of  Unsecured  Credit 
for  Interstate  and  Foreign 
Communications  Services  to  Candidates 
for  Federal  Office,  Section  64.804. 

Expiration  Date:  11/30/96. 

Estimated  Annual  Burden:  208  total 
hours;  8  hours  per  response. 

Description:  Communications 
common  carriers  with  operating 
revenues  exceeding  Si  million  who 
extend  unsecured  credit  to  a  candidate 
or  person  on  behalf  of  such  candidates 
for  federal  ofBce  must  file  with  the  FCC 
a  report  including  due  and  outstanding 
balances.  The  information  is  used  for 
monitoring  purposes. 

OMB  Control  No.:  3060-0076. 

Tjt7e:  Aimual  Employment  Repmt  for 
Common  Carriers.  FCC  Form  395. 

Expiration  Date:  12/31/96. 

Estimated  Annual  Burden:  1,200  total 
hours;  1  hour  per  response. 

Description:  The  Annual  Employment 
Report  is  submitted  by  certain  common 
carrier  hcensees  and  permittees.  The 
data  is  intended  to  assess  compliance 
with  equal  employment  opportimity 
requirements.  Data  is  used  by  the  FCC 
Congress,  the  U.S.  Commission  on  Civil 
Rights.  EEOC,  NTIA  and  public  interest 
groups.  A  PubUc  Notice  will  be  issued 
to  announce  tbe  availability  of  the  1994 
edition  of  the  FCC  Form  395. 

Federal  Communicatioos  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  94-3683  Filed  2-17-94;  8:45  am] 

aiLUMO  COOK  cna-o«-« 


FEC  ERAL  EMERGENCY 
MAI  JAGEMENT  AGENCY 

Put  He  Information  Collection 
RetmiirefneiMsSutMnitted  to  OMB  for 
Revew 

ACT  on:  Notice. 


an 

Mai 
Ex. 


SUM  MARV:  The  Federal  Emergency 
Mai  kageraent  Agency  (FEMA)  has 
sub  nitted  to  the  Office  of  Management 
and  Budget  the  following  public 
inf[  rmation  collection  requirements  for 
rev  s\v  and  clearance  in  accordance 
wit  I  the  Paperwork  Reduction  Act  of 
198 ).  44  U-S.C.  chapter  35. 
OAT  -S:  Commoits  on  this  information 
cx)l]  action  must  be  submitted  on  or 
bef(  re  April  19,  1994. 
ADD  BESSES:  Direct  comments  regarding 
the  3urden  estimate  or  any  aspect  of  this 
infc  rmation  collection,  including 
sug  lestions  for  reducing  this  burden,  to: 
theFEMA  information  Collections 
Cleiranoe  Officer  at  the  address  below; 
to  Gary  Waxman,  Office  of 

;ement  and  Budget,  3235  New 
utive  Office  Building,  Washington, 
ex:  120503.  (202)  395-7340,  within  60 
day ;  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Co{  ies  of  the  above  information 
ool!  ecti<xi  request  and  supporting 
dooimeatation  can  be  obtained  by 
cal!  ing  or  writing  Muriel  Anderson, 
FO  lA  Information  Collections 
CI©  I  ranee  Office,  Federal  Emergency 
Mai  lagement  Agency,  500  C  Street  SW., 
Wa  ;hington,  DC  20472,  (202)  646-2624. 

7  ype-.  Reinstate  3067-0219  which  has 
exp  ired. 

7  itle:  Approval  and  Coordination  of 
Re<  uirements  to  Use  the  NETC  for 
Ext  acurricnlaT  Training  Activities — 
FE!  lA  Form  75-10,  Request  for  Housing 
Ac<  ommodations,  and  FEMA  Form  75- 
1 1 ,  Request  for  Use  of  NETC  Facilities. 

/  bstroct.  The  NETC  is  a  FEMA 
faa  lity  which  houses  the  Emergency 
Ma  lagement  Institute  (EMI)  and  the 
Nat  onal  Fire  Academy  (NFA).  TTie 
NE  "C  provides  trainii^  and  education 
pro  ;rams  for  Federal,  State,  and  local 
per  ;onnel  in  hazard  mitigation, 
emi  rgency  preparedness,  fire 
pre  .mention  and  control,  disaster 
res|  )onse,  and  longterm  disaster 
dis  lovery.  The  training  is  carried  out 
hot  1  through  a  resident  program  at  a 
cen  tral  campus  facility  locsied  in 
Em  Tiitsburg,  Maryland,  and  through  an 
outreach  program  which  makes  courses 
lable  at  the  State  and  local  levels 

hout  the  country, 
ecial  groups  sponsored  by  the  EMI 
FA  may  use  NETC  facilities  to 
cor  duct  activities  closely  related  to  and 
in  (  irect  support  of  the  EMI  or  IvIFA. 


Such  groups  include  other  Federal 
departments  and  agencies,  groups 
chartered  by  Congress  such  as  the 
American  Red  Cross,  State  and  local 
governments,  volunteer  groups  and 
national  and  international  associations 
representing  State  and  local 
governments; 

FEMA's  policy  is  to  accommodate 
other  training  activities  on  a  space 
available  basis  at  the  Emmitsburg, 
Maryland  campus. 

The  data  will  be  used  to  coordinate 
extracurricular  training  activities  at  the 
NETC.  Such  training  is  that  over  and 
above  regularly  scheduled  training 
sessions  of  EMI  and  NFA.  FEMA  Form 
75-10,  Request  for  Housing 
Accommodations,  will  be  used  by 
Special  Groups,  FEMA  and  other 
Federal  agency  employees,  .Adjunct 
Faculty,  and  Guest  Speakers  to  request 
lodging;  FEMA  Form  75-11,  Request  for 
Use  of  NETC  Facilities,  will  be  used  by 
Special  Groups  to  request  space  at  the 
NETC  to  conduct  classes,  meetings,  or 
conferences. 

Type  of  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Non-profit 
institutions. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  130  hours. 

Number  of  Respondents:  1,200. 

Estimated  Average  Burden  Time  per 
Response:  7  minutes. 

Frequency  of  Response:  One-time. 
Wesley  C  Moora, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  94-3768  Filed  2-17-94;  8:45  am) 

BILUNG  COOC  S71S-01-M 


Public  Information  Cotlection 
Requirements  Submitted  to  OMB  tor 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordaiK:e 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  19, 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 


Executive  OfBce  Building,  Washi|igton. 
DC  20503,  (202)  395-7340.  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  contact: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2624. 
Type:  Revision  to  3067-0172. 
Title:  Radiological  Protection  Program 
Data  Base  (RADPRO). 

Abstract:  The  RADPRO  data  base  is 
designed  to  track  the  status  of  State  and 
local  government  radiological  defense 
systems.  With  this  data,  FEMA  is  able 
to  determine  if  State  and  local 
governments  have  adequate  personnel, 
training,  equipment,  and  funding  to 
ensure  that  a  viable  and  effective 
radiological  defense  response  capability 
is  developed  and  maintained 
throughout  the  country.  The  data  is 
collected  by  the  State  Radiological 
Protection  Officer  as  a  work  product  of 
the  Federal-State  Comprehensive 
Cooperative  Agreement,  maintained  in 
the  RADPRO  data  base  which  is 
updated  as  changes  occur,  and 
transmitted  to  F^tA  quarterly. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,800 
hours. 

Number  of  Respondents:  5,600. 

Estimated  Average  Burden  Time  per 
Response:  30  minutes. 

Frequency  of  Response:  Annual 
review  of  data  base.  Quarterly 
transmission  of  updated  records  to 
FEMA. 

Dated:  February  9, 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc  94-3767  Filed  2-17-94;  8:45  am) 

BlUmO  COOC  671»-01^ 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Building  Service 

Proposed  United  States  Courthouse- 
Federal  Building,  City  of  Sacramento, 
CA;  Availability  for  a  Draft 
Environmental  Impact  Statement 

The  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  Draft  Environmental 
Impact  Statement  (DEIS)  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
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(NEPA)  for  a  proposed  new  U.S. 
Courthouse-Federal  Building  within  the 
downtown  area  of  the  City  of 
Sacramento,  California,  llie  proposed 
site  is  bordered  by  H  Street  to  the  North, 
I  Street  to  the  South,  5th  Street  to  the 
West,  and  6th  Street  to  the  East. 

The  DEIS  is  on  file  and  may  be 
obtained  from  U.S.  General  Services 
Administration  Region  9,  Attn:  Lou 
Lopez.  PubUc  Buildings  Service, 
Planning  Staff  (9PL),  525  Market  Street. 
35th  Floor.  San  Francisco.  California   > 
94105-2799  ((415)  744-5253).  A  limited 
number  of  copies  of  the  DEIS  are 
available  to  fill  single  copy  requests. 
Loan  copies  of  the  DEIS  are  available  for 
review  at  the  GSA  Sacramento  Field 
Office,  650  Capitol  Mall,  suite  5515, 
Sacramento,  California. 

A  public  meeting  is  scheduled  to 
provide  the  community  with  an 
opportimity  to  submit  oral  and  vmtten 
comments  on  the  DEIS.  The  meeting 
will  be  held  on  March  10, 1994  from  3 
p.m.  to  6  p.m.  in  room  6537.  6th  floor, 
at  John  E.  Moss  Federal  Building-U.S. 
Courthouse,  650  Capitol  Mall, 
Sacramento,  California.  In  addition, 
final  written  comments  on  the  DEIS  can 
be  submitted  to  the  GSA  San  Francisco 
address  above  and  will  be  accepted 
until  the  closing  of  the  public  review 
period  on  March  24, 1994. 

Dated:  February  10, 1994. 
Aid  K.  Nakao. 

Acting  Regional  Administrator  (9 A). 
[FR  Doc.  94-3800  Filed  2-17-94;  8:45  am] 

BILUNO  COOC  6a20-23-M 


Steering  Committee  for  the  African 
Burial  Ground,  New  Yorit,  NY;  Meeting 

Notice  is  hereby  given  that  the 
Steering  Committee  for  the  African 
Burial  Ground,  New  York,  NY,  (Steering 
Committee)  will  hold  its  regular 
monthly  meetings,  until  further  notice, 
on  the  fourth  Monday  of  each  month, 
beginning  with  Monday,  February  28. 
1994.  All  meetings  will  begin  at  6  p.m. 
and  will  be  held  in  the  2nd  floor 
archives  of  the  Schomburg  Center  for 
Research  in  Black  Culture,  New  York 
Public  Library,  515  Malcolm  X 
Boulevard  (at  135th  Street),  New  York, 
NY.  Meetings  may  be  continued  to  the 
following  day(s),  if  necessary,  and  shall 
be  so  announced  during  the  meeting. 
Seating  may  be  limited.  Please  call  (212) 
264-0456  prior  to  each  meeting  to 
confirm  the  date,  time,  and  location  of 
the  meeting.  At  the  meetings  the 
Steering  Committee  will  consider  such 
matters  properly  coming  before  it  under 
its  charter  and  its  rules  and  regulations. 

All  meetings  will  be  open  to  the 
public.  Members  of  the  public  at  large. 


as  may  be  recognized  by  the  Chainnan 
of  the  Steering  Committee  and  as 
permitted  by  the  Steering  Committee's 
rules,  will  be  permitted  to  speak  at  the 
meetings  at  designated  times  as 
provided  in  the  resolutions  and  rules  of 
the  Steering  Committee.  In  addition, 
written  comments  by  any  person  may  be 
directed  to  any  aspect  of  the  Steering 
Committee's  mission  and  other 
questions  regarding  the  Steering 
Committee's  meetings  may  be  directed 
to:  Chairman  Howard  Dodson,  Chief, 
Schomburg  Center  for  Research  in  Black 
Culture,  New  York  Public  Library.  515 
Malcolm  X  Boulevard,  New  York,  NY 
10037-1801.  Tel:  (212)  491-2200. 
Copies  of  such  written  comments  may 
be  sent  to  Robert  W.  Martin,  Deputy 
Regional  Administrator,  General 
Services  Administration,  Region  2,  26 
Federal  Plaza.  New  York,  NY  10278. 

Dated:  February  7. 1994. 
Robert  W.  Martin. 
Deputy  Regional  Administrator 
(FR  Doc.  94-3803  Filed  2-17-94;  8:45  am) 
BtUJNG  coot  MiO-34.41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Pocket  No.  83N-0471] 

American  Cyanamid  Co.;  Withdrawal  of 
Approval  of  NADA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  American 
Cyanamid  Co.  The  NADA  provides  for 
the  use  of  maduremicin  ammonium  in 
combination  with  chlortetracycline  in 
the  feed  of  broiler  chickens  for 
prevention  of  coccidiosis  and  as  an  aid 
in  the  reduction  of  mortality  due  to 
Escherichia  coli  infections.  The  firm 
requested  the  vnthdrawal  of  the 
approval  of  the  NADA.  In  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  amending  the 
regulations  by  removing  the  portion  of 
the  regulation  which  reflects  approval  of 
the  NADA. 

EFFECTIVE  DATE:  Febriury  28, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville  MD  20855,  301-594-0749. 
SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co..  Agricultural  Research 
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Division.  Box  400,  Prinoeton.  NJ  06450. 
is  the  sponsor  of  NADA  140-837  that 
provides  Jbr  the  use  of  4.54  (o  5.45 
grams  (g)  p»  ton  of  maduFamidfl 
ammoniuin  combioatioo  with  500  g  per 
tcm  of  chk>itetracycliB«  in  the  feed  of 
broiler  chickens  for  the  prevention  of 
coccidiosis  and  as  an  aid  Ln  the 
reduction  of  mortality  due  to  E.  coli 
infections.  American  Cyanamid 
requested  withdrawal  of  the  NAOA 
approvaL 

Therefore,  under  authority  delega^d 
to  the  Commissioner  of  Food  aitd  Drugs 
(21  CFR  5.10J  and  redek^ted  to  the 
Center  Eor  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  140-837  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  February 
28, 1994. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  558.128(cK5)(xiii) 
and  558.340(c)(2)  to  reflect  Yvithdrawal 
of  the  approval. 

Dated:  February  9, 1994. 
Richard  U.  Teafce, 

Acting  Director,  Center  for  Veteriatay 
Medicine. 
IFR  Doc.  94-3714  Fiied  2-17-94;  8:45  am] 

BILUNO  COOC  4140-01-f 


Health  Care  Financing  Administration 
[0PA-«11-*f] 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFAJ,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a]  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meetii^  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  sdwduled  for  v 
^flardl  7, 1994,  from  8  a.m.  until  5  pjn. 
esA.  (Additional  meetings  are 
tentatively  scheduled  for  June  6. 
September  12,  and  December  12.  1994.) 

ADDRESSES:  The  meeting  will  be  held  in 
room  800.  eth  Floor  of  the  Hubert  H. 
Humphrey  Building.  200  IndepeiKlenoe 
Avenue  SW.,  Washington,  DC  20201. 
FOR  FURTHER  MFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Physicians  Advisory  Owncil. 
room  42S-H.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 


SW., {Washington,  DC  20201.  (202)  fi90- 

7874 

SUPpIeMENTARY  tNPORMATKlN:  The 

Seen  tary  of  the  Department  of  Healdi 
and  Buman  Services  (the  Secretary)  is 
man<  ated  by  section  1868  of  the  Social 
Secu  ity  Act,  as  added  by  section  4112 
of  th(  Omnibus  Budget  Reconciliation 
Act  ( f  1990  (Public  Law  101-508). 
enac  ed  on  November  5, 1990,  to 
appo  nt  a  Practicing  Physicians 
Advi  iory  Council  (the  Council)  based 
on  n(  rminations  submitted  by  medical 
orgaT  izations  representing  physicians. 
The  I  Council  meets  quarterly  to  discuss 
certa  n  proposed  changes  in  regulations 
and  ( arrier  manual  instructions  related 
to  ph  ysicians'  services,  as  identified  by 
the  S  Bcretary.  To  the  extent  feasible  and 
cons  stent  with  statutory  deadlines,  the 
cons  ihation  must  occur  before 
publ  cation  of  the  proposed  changes. 
The '  Council  si^mits  an  annual  report 
on  it  i  recommendations  to  the  Secretary 
and  I  he  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

Tl;  e  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
clair  IS  for  physicians'  services  under 
Med  care  in  the  previous  year.  Members 
of  th  i  Council  include  both 
part:  cipating  and  nonparticipating 
phy!  icians,  and  physicians  practicing  in 
rura  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
med  cine  or  osteopathy  authorized  to 
prac  ice  medicine  and  surgery  by  the 
Stat(  s  in  which  they  practice.  Members 
hav(  been  invited  to  serve  for 
over  apping  4-year  terms. 

Tl  e  current  members  are:  Gery  C 
Den  lis,  M.D.:  Harvey  P.  Hanien,  D.O.; 
Ken  teth  D.  Hansen.  MJX;  Isabel  V. 
Hov  irman.  MJ}.;  Ramon  L.  )imenez, 
MXI ;  Jerilyn  5.  Kaibel.  D.C;  Willi&m  D. 
Kirs  h,  DXiA  Marie  G.  KuHner.  M.D.: 
Dav  d  L.  Massanari,  MJD.;  Kenton  K. 
Mos  i,  M.D.;  Susan  W.  Owens.  MX).; 
Isad  Ke  Rosenfeld.  MJ).:  Richard  B. 
Tore  pkins,  M.D4  James  C  Waites,  MD.; 
and  [;ary  L.  Yordy.  M.D.  The 
chai  rperson  is  Richard  B.  Tompkins. 
M.C 

Tie  eigMh  meeting  of  the  Council 
will  be  held  on  March  7, 1994.  The 
foll(  wing  topics  will  be  discussed  at 
that  meeting: 

•  Durable  medical  equipment/ 
cert  Ocates  of  medical  necessity. 

•  Evaluation  and  management  codes. 
T  lose  individuals  or  organizations 

whc  wish  to  make  lO-minute  oral 
prea  Bntations  on  the  above  issues  must 
conj  act  the  Executive  Director  to  be 
scIh  duled.  For  the  name,  address,  and 
tele  >honemrmberaf  the  Execi^ve 
Din  ctor.  see  the  FOR  FURTHER 


\ 


INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  Please  submit 
a  written  copy  of  the  orai  remarks  to  the 
Executive  Director  by  February  28. 
1994.  The  number  of  oral  presentations 
may  be  limited  by  the  time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  wxitten  comments  to 
the  Executive  Director.  The  meeting  is 
open  to  the  public  but  attendance  is 
limited  to  the  space  available  00  a  first- 
come  basis. 

Authority:  Section  1868  of  the  Social 
Security  Act  (42  U.S.Q  1395ee)  and  section 
10(a)  of-Public  Law  92-463  (5  VS.C  App.  2, 
section  10(a)):  45  CFR  part  11. 
(Catalog  of  Federal  Domestic  Assistance 
Pragrani  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  February  14.  1994. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 
IFR  Doc.  94-3821  Filed  2-17-94,  8:45  am] 
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National  Institutes  of  Health 

Opportunity  for  a  Cooperative 
Research  and  Developinent  Agreement 
(CRAOA)  for  Development  of  an 
Imrnortalized  Fetal  Glial  Cell  Line  as  a 
Delivery  System  for  Treatment  of 
Various  Neurological  OisonJers 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 
ACTION:  Notica 

SUMMARY:  The  National  Institutes  of 
Health,  (NIH)  seeks  an  agreement  with 
a  company(ies)  which  will  assist  in  the 
further  development  and 
commercialization  of  an  immortalized 
fetal  glial  cell  line  for  its  use  as  a 
delivery  system  for  recombinant 
proteins,  drugs,  and  other 
pharmaceutical  therapeutics  for  the 
treatment  of  various  neurological 
disorders.  The  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS)  believes  the  technology  can  be 
utilized  in  the  treatment  erf  several 
neurological  disorders.  The  NINDS 
reserves  the  right  to  entertain  the 
[>ossibility  of  being  involved  in  CRADAs 
with  multiple  Corr^panies  for  the  co- 
development  of  this  delivery  system  for 
its  use  in  different  neurological 
disorders. 

DATES:  Proposals  must  be  received  by 
April  29. 1994. 

ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to 
Stephen  Finley,  Ph.D.,  National 
Institutes  of  Heetth,  NINDS,  9000 
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Rockville  Pike.  Building  31.  room  8A46. 
Bethesda.  MD  20892.  Telephone  301- 
496-4697. 

SUPPLEMENTARY  MFORMATKM:  The 
NINDS  has  been  issued  a  patent  (Patent 
#4,707,448)  entitled  "Immortal  Line  of 
Human  Fetal  Glial  Cells,"  and  currently 
has  a  patent  application  (Serial  #  08/ 
046,527),  entitled  "Use  of  Neuro- 
derived  Fetal  Cell  Line  for 
Transplantation  Therapy"  for  the  use  of 
the  patented  cell  line  as  a  delivery 
system.  The  NINDS's  Laboratory  of 
Molecular  Medicine  &  Neuroscience/ 
Molecular  Medicine  and  Virology 
Section  (MMN/MMV)  has  continued  its 
characterization  and  investigation  into 
the  use  of  this  cell  line,  designated  SVG, 
as  a  delivery  system  for  recombinant 
proteins,  drugs,  or  therapeutics  into  the 
central  nervous  system  and  potentially 
other  organs. 

The  use  of  transplanted  fetal  cells  for 
the  treatment  of  Parkinson's  disease,  as 
well  as  other  neurological  disorders,  has 
met  with  varying  degrees  of  success. 
The  use  of  fresh  fetal  cells  are  known  to 
have  several  disadvantages.  For 
example,  even  though  rigorous 
screening  methods  are  conducted,  there 
is  no  guarantee  of  having  infectious  free, 
fresh  fetal  cells  for  transplantation.  The 
physical  characteristics  of  fresh  fetal 
cells  are  uncontrollable  (i.e.  age,  cell 
type)  and  generally  lack  experimental 
support  data.  Also,  the  use  of 
immunosuppressives  are  required  to 
prevent  host  rejection  of  these  cells. 

Cell  lines  are  easily  modified  for 
research  and  are  considered  to  be  a 
viable  alternative  to  the  transplantation 
of  fresh  fetal  cells.  Unfortunately,  cell 
lines  also  have  inherent  transplantation 
problems.  Genetically  unrelated  cells 
require  immunosuppressives  to  prevent 
host  rejection,  and  a  transformed  cell 
line  carries  a  pre-disposition  to  tumor 
formation. 

We  believe  the  SVG  cell  line  to  be  a 
solution  to  these  and  other 
transplantation  problems.  These  brain 
derived  cells  have  the  same  physical 
characteristics  and  are  easily  modified 
by  conventional  molecular  genetic 
techniques.  In  vitro  and  in  vivo  testing 
has  shown  the  SVG  cell  lines  to  be  non- 
oncogenic  and  non-inflammatory.  Also, 
transfected  SVG  cells  were  shown  to 
cause  the  expression  of  the  desired 
gene. 

Role  of  NINDS: 

1.  The  Go\'emment  will  continue  to 
proceed  with  the  development  of  SVG 
for  clinical  trials  and  may  provide 
access  to  NINDS  facilities  for  the 
clinical  trials  to  CRADA  selectee(s). 

2.  NINDS  will  derive  in  vivo  data  in 
non-human  primate  and  in  vitro  data 


establishing  SVG's  efficacy  for  FDA 
support 

The  role  of  successful  company(ies) 
under  the  CRADA  will  include  the 
following: 

1.  Provide  expertise  for  the  clinical 
development  of  the  SVG  cell  line 
leading  to  FDA  approval  for  the 
marketing  of  products  for  therapeutic 
use. 

2.  Cost  sharing  with  the  NINDS's 
MMN/MMV  for  continued  dinical 
development  of  the  cell  line. 

Criteria  for  selecting  the  comp>any(ies) 
include  but  are  not  Umited  to  the 
following: 

1.  Experience  in  the  development  of 
products  for  clinical  use. 

2.  Experience  in  preclinical  and 
clinical  drug  development. 

3.  Experience  and  ability  to  produce, 
package,  market  and  distribute  products 
in  the  United  States  and  to  provide  the 
product  at  a  reasonable  cost. 

4.  Experience  in  the  monitoring, 
evaluation,  and  interpretation  of  the 
data  from  an  investigational  agent 
clinical  studies  under  an  IND. 

5.  A  willingness  to  cost  share  in  the 
development  of  SVG  as  outlined  above. 
This  includes  evaluation  of  SVG  cells  in 
non-human  primates,  production  of 
SVG  cells  and  its  modified  recombinant 
in  adequate  amounts  for  future  clinical 
trials  and  marketing. 

6.  The  execution  of  an  agreement  to 
be  bound  by  the  DHHS  rules  involving 
human  and  animal  subjects. 

7.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  cUnical 
trials. 

Dated:  February  3. 1994. 
Donald  ChristofiersoB, 

Acting  Director.  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
IFR  Doc  94-3733  Filed  2-17-94;  8:45  amj 
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Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  appUcations  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 


ADDRESS:  Licensing  informaticm  and 
copies  of  the  U.  S.  patent  appbcaticms 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Licensing  Specialist  at 
the  Office  of  Technology  Transfer, 
National  Institutes  of  Health.  Box  OTT, 
Bethesda.  Maryland  20892  (telephone 
301/496-7735:  fax  301/402-0220).  A 
signed  Confidentiality  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  Issued  patents  may 
be  obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office,  Washington.  DC  20231. 

Modification  of  Hepatitis  B  Virus 
Inflection  in  Chronic  Carriers  of 
Hepatitis  B  Surface  Antigens 

Gerin.  J.L..  Levy.  H.B..  Merigan.  T.C. 

Purcell.  lUl  (NL\ID) 
Serial  No.  05/786,202  filed  11  Apr  77 
U.S.  Patent  4.140.761  issued  20  Feb  79 
Licensing  Contact:  Girish  C  Barua 

Interferon  introduced  parenterally  in 
a  human  host  or  stimulated  by  an 
inducer  (PICLC)  for  a  period  of  greater 
than  21  days  results  in  major  decrease 
in  all  markers  of  infectivity,  such  as 
DNA  polymerase,  and  such  markers 
remain  at  a  depressed  level  during  the 
period  of  treatment.  Long-term 
treatment  with  exogenous  interferon  of 
greater  than  21  days  and  up  to  14 
months  results  in  clinical  improvement 
for  chronic  hepatitis  B  virus  (HBV) 
infection  and  this  long-term  treatment 
has  resulted  in  sustained  improvement 
even  after  cessation  of  treatment  as  well 
as  resuhing  in  decrease  in  infectivity 
risk  to  others  in  close  proximity  to  the 
infected  human  host. 

Detection  of  Non-B  Hepatitis  Associated 
Antigens 

Tabor.  E..  Gerety,  R.J.  (FDA) 
Serial  No.  06/040,921  filed  21  May  79     ■ 
U.S.  Patent  4.356,164  issued  26  Oct  82 
Licensing  Contact:  Girish  C.  Barua 

A  method  to  detect  highly 
transmittable  agent  of  non-A,  non-B 
hepatitis  using  a  counterelectrophoresis 
analysis.  The  method  may  also  be 
applied  in  the  recipients  of  blood 
transfusion  and  for  screening  blood 
donors  where  the  donor  had  transmitted 
by  transuGson  non-A,  non-B  hepatitis 
antigens  several  years  previously. 

Detection  of  Non-A,  Non-B  Hepatitis 
Associated  Antigens 

Tabor,  E.,  Gerety,  R.I.  (FDA) 

Serial  No.  06/319,995  filed  10  Nov  81 

[CIP  of  06/192,291  (ABAN), 
CIP  of  06/060,921) 

U.S.  Patent  4,395.395  issued  26  Jul  83 
Licensing  Contact:  Girish  C.  Barua 

In  the  detection  of  transmittable  agent 
of  non-A.  non-B  hepatitis  a  method  is 
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described  in  this  invention  utilizing 
antigen-antibody  reaction  and  preferred 
counterelectrophoresis  technique  for 
detection  of  said  antigen. 

Heat  Treatment  of  Non-A,  Non-B 
Hepatitis  Agent  To  Prepare  a  Vaccine 

Tabor,  E..  Gerety.  R.J.  (FDA) 
Serial  No.  06/343,026  Hied  27  Jan  82 
U.S.  Patent  4,438.098  issued  20  Mar  84 
Licensing  Contact:  Girish  C.  Barua 

A  method  of  treating  the  agent  of 
human  non-A,  non-B  hepatitis  to  render 
it  incapable  of  causing  infection  which 
comprises  heating  said  agent  at  about  60 
deg.  C  for  about  10  hours  and  recovering 
the  treated  protective  agent,  which 
could  be  utilized  as  a  vaccine. 

Screening  Test  for  Reverse- 
Transcriptase  Containing  Vims  Such  as 
Non-A.  Non-B  Hepatitis,  NANBH 

Seto,  B.P..  Gerety,  R-J..  Coleman,  W.G. 
(FDA) 

Serial  No.  06/665.400  filed  26  Oct  84 

U.S.  Patent  4.707,439  issued  17  Nov  87 

Licensing  Contact:  Girish  C.  Barua 

The  invention  covers  a  screening  test 
for  detecting  the  presence  of 
contaminating  or  infectious  agents 
causing  non-A,  non-B  hepatitis  or  AIDS 
in  a  blood  donor  setting.  A  kit  for 
detecting  contaminating  agents  belongs 
to  retrovirus  is  also  disclosed.  Screening 
blood  or  blood  related  products  so  as  to 
prevent  spreading  of  infection  or 
contamination  due  to  retroviruses  is 
now  possible  by  the  present  invention. 

Purified  Antigens  From  Non-A,  Non-B 
Hepatitis  Causing  Factor 

Seto,  B.,  Gerety,  R.J.  (FDA) 
Serial  No.  06/709,678  filed  8  Mar  85 
U.S.  Patent  4,673.634  issued  16  Jun  87 
Licensing  Contact:  Girish  C.  Barua 

The  invention  discloses  an  isolated 
and  purified  antigen  specific  to  non-A, 
non-B  hepatitis  (NANBH)  causing  agent. 
The  utility  of  the  antigen  as  a  diagnostic 
serologic  marker  and  as  screening 
device  for  detecting  the  carrier  or  source 
of  non-A,  non-B  hepatitis  or  infective 
factor  thereof,  particularly  in  a  blood 
bank  or  plasmapheresis  setting  and 
preventing  transmission  of  NANBH  by 
isolating  the  source  is  described.  Use  of 
the  antigens  as  vaccine  to  induce 
protective  antibodies  capable  of 
neutralizing  NANBH  infectivity  along 
with  a  kit  for  detecting  the  presence  or 
identifying  the  carriers  or  sources  of 
non-A,  non-B  hepatitis  or  causative 
agent  thereof  is  disclosed. 


Retrovirus  and  Related  Method  Used 
P  t)ducing  a  Model  for  Evaluating 
/piti-Retroviral  EGEects  of  Drugs  and 


for 
the 
Vacfines 


McC 


are,  H.,  Fultz,  P.,  Anderson,  D. 
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(QIC) 
Sena   No.  07/200,843 
U.S.  'stent  5,212,084  issued  18  May  93 
Licei  sing  Contact:  Steven  M.  Ferguson 

Ar  HIV-like  retrovirus  (SIV/SMM) 
isola  ed  fix)m  clinically  normal  sooty 
man(  abey  monkeys  provides  a  rapid 
meat  s  of  testing  the  efficacy  of  newly 
deve  oped  anti-retroviral  drugs  and 
vacc  nes.  These  methods  are  based  upon 
the  0  jservation  that  SIV/SMM  has  been 
show  n  to  cause  persistent  infection  and 
clinii  al  AIDS-like  disease  when 
inoci  lated  into  rhesus  monkeys  and 
pigta  led  macaques.  Upon  collection 
and  1  e-inoculation  into  simians 
seroi  egative  for  SIV/SMM.  acute 
clini  :al  disease  appears  in  all  recipients 
with  n  3  to  5  days  that  progresses  to 
deatS  shortly  thereafter. 

A  Se  isitive  Diagnostic  Test  for  Lyme 
Disetise 

Rosa  P. A..  Schwan.  T.G.  (NIAID) 
Sena  1  No.  07/885,077  [FWC  of  07/ 

36  ,850(ABAN)1 
Filec  18  May  92 
Licei  ising  Contact:  Girish  C.  Barua 

Tfa  e  nucleotide  sequence  of  a 
recoi  [ibinant  clone  containing  a  specific 
segni  ent  of  Bonelia  burgdorferi  DNA 
whic  1  enables  the  identification  of  the 
spire  chetes  causing  Lyme  disease  has 
been  provided.  A  diagnostic  kit 
conti  ining  oligonucleotide  primers 
deri^  ed  h-om  this  sequence,  suitable  for 
the  c  etection  of  Bonelia  burgdorferi  in 
a  PC  ^  assay,  as  well  as  the  cloned  DNA 
of  th !  present  invention,  allows  the 
dete(  tion  of  Lyme  disease  sprockets 
with  sensitivity  and  specificity  not 
here  ofore  attained  by  any  other  test. 

Clon  »  Encoding  Mammalian  ADP- 
Riba  lylarginine  Hydrolases 

Mosi .  J.,  Stanley,  S.J.,  Nightingale,  M.S., 

Ml  irtagh,  J.J., 
Mon  ico,  L.,  Takada.  T.  (NHLBI) 
Serij  1  No.  07/888,231 
File<  22  May  92 
Licei  ising  Contact:  Girish  C.  Barua 

Th  B  invention  relates  to  the 
proc  action  of  mammalian  ADP- 
ribo;  ylarginine  hydrolases.  These 
enzy  nes  can  be  synthesized  using 
recoi  nbinant  DNA  technology.  The 
enzy  mes  catalyze  the  removal  of  the 
ADP  ribose  moiety  from  protein  and 
regu  ate  the  ADP-ribose  content  of 
prot(  in. 


Specific  and  Sensitive  Diagnostic  Test 
for  Lyme  Disease 

Simpson,  W.J.,  Schwan,  T.,  Garon,  C. 

(NL\ID) 
Serial  No.  07/898,233  [FWC  of  07/ 

427.735  (ABAN)l 
Filed  12  Jun  92 
Licensing  Contact:  Girish  C.  Barua 

This  patent  application  describes 
species-specific  DNA  sequences  in  the 
pathogenic  bacterium  Borrelia 
burgdorferi.  It  includes  the  use  of  these 
sequences,  other  related  sequences 
obtained  from  the  bacteria,  and  similar 
DNA  sequences  generated  by 
recombinant  techniques,  as  DNA  probes 
for  the  identification  of  B.  burgdorferi. 
The  target  sequences  have  been  found  In 
multiple  locations  and  are  associated 
with  plasmid  molecules.  Thus,  the 
natural  amplification  of  these  target 
sequences  may  create  a  sensitivity 
advantage  over  other  single-site  DNA 
probe  targets. 

Recombinant  Vaccinia  Virus 
Expressing  Human  Retorvirus  Gene 

Moss,  B.,  Chakrabarti,  S.  {NL\ID) 

Serial  No.  07/919,384 

Filed  7  Jul  89 

Licensing  Contact:  Girish  C.  Barua 

A  recombinant  vaccinia  virus  carrying 
the  HFV  gp-160  env  gene  under  control 
of  the  early/late  vaccinia  promoter  P7.5 
and  the  E.  coli  lacZ  gene  under  control 
of  the  vaccinia  Pll  promoter  all  inserted 
into  the  vaccinia  thymidine  kinase  gene 
was  made.  Cells  infected  with  the  virus 
display  the  HIV  gp  160.  gp  120  and  gp 
41  proteins  on  their  surface.  These 
proteins  reacted  with  the  sera  from 
AIDS  patients.  The  recombinant 
vaccinia  virus  can  be  used  to  make  these 
proteins  and  also  as  a  vaccine.  The 
recombinant  virus  and  the  method  of 
making  HIV  envelope  proteins  are 
claimed. 

Method  for  Immune  Capture  and 
Primary  Isolation  of  Borrelia 
Burgdorfieri 

Dorward.  D.W.,  Schwan,  T.G.,  Garon, 

C.F.  (NLMD) 
Serial  No.  07/929,172  (OP  of  07/ 

485,551,  U.S.  Patent  5,217,872  issued 

8  Jun  93) 
Filed  11  Aug  92 
Licensing  Contact:  Girish  C.  Barua 

This  invention  relates  to  novel 
antigens  associated  with  Borrelia 
burgdorferi  which  are  exported  (or  shed) 
in  vivo  and  whose  detection  is  a  means 
of  diagnosing  Lyme  disease.  The 
antigens  are  extracellular  membrane 
vesicles  and  other  bioproducts 
including  the  major  extracellular 
protein.  The  invention  further  provides 
antibodies,  monoclonal  and/or 


polyclonal,  labeled  and/or  unlabeled, 
that  react  with  the  antigens.  The 
invention  is  also  directed  to  a  method 
of  diagnosing  Lyme  disease  by  detecting 
the  antigens  in  a  biological  sample  taken 
from  a  host  using  the  antibodies  in 
conventional  immunoassay  formats.  The 
invention  further  relates  to  kits,  for  the 
diagnosis  of  LjTne  disease,  comprising 
the  antibodies  arid  ancillary  reagents. 
The  advantage  of  the  antibodies  used  in 
the  invention  is  that  they  react  with  the 
antigens  from  geographically  diverse 
strains  of  Borrelia  burgdorferi,  but  do 
not  react  with  antigens  from  related 
Borrelia  spirochetes. 

Enzyme  Immunoassay  for  the  Detection 
of  a  Marker  Associated  With  a  Sever« 
Outcome  of  Hepatitis  Delta  Virus 
Inspection 

Fields.  H.A.,  Khudyakov.  Y.  (CDC) 

Serial  No.  07/976.358 

Filed  17  Nov  92 

Licensing  Contact;  Girish  C  Barua 

This  invention  is  a  method  of 
predicting  the  development  of  severe 
forms  of  hepatitis  delta  virus  infection 
(HDV  infection)  by  detecting  the 
presence  of  anti-HDAg'  antibody  m 
patients  with  HDV  infection.  The 
presence  of  these  antibodies  is 
associated  with  the  more  severe  forms  of 
HDV  infection.  The  invention 
additionally  encompas.ses  an  assay  for 
detection  of  HDAg«antibodies  in 
biological  samples,  and  a  vaccine 
comprising  immunologically  active 
HDAg'  polypeptides. 

Antigenic  Protection  of  Borrelia 
Burgdorferi 

Simpson,  W.J..  Schwan,  T.G.  (NIAID) 
Serial  No.  08/020,245  (FWC  of  07/ 

664,731) 
Filed  19  Feb  93 
Licensing  Contact:  Girish  C  Baura 

This  patent  appUcation  describes  a  39 
Kda  protein  (P39)  that  is  species- 
specific  and  expressed  by  all  North 
American  and  European  B.  burgdorferi 
isolates.  The  discovery  includes  the 
cloning  and  expression  of  the  gene  for 
P39  in  E.  coli  and  the  use  of  P39  as  a 
diagnostic  antigen  for  the  serodiagnosis 
of  Lyme  borreliosis.  The  P39  described 
in  this  invention  report  has  been  found 
not  only  to  be  species-specific,  but 
reactive  only  with  htmian  Lyme  sera. 
This  suggests  that  any  patient's  serum 
that  is  shown  to  react  to  P39, 
irrespective  of  the  patient's  clinical 
picture,  can  be  diagnosed  as  having 
Lyme  borreliosis. 

Article  and  Method  for  Detecting  the 
Presence  of  Pathogens  in  Excreta 

Dobbins.  J..  Stewart,  Jj\..  Pellett.  P., 
Koopmans.  M.  (CDC) 


Serial  No.  08/048307 
Filed  16  Apr  93 

Licensing  Contact:  Girish  C  Barua 
The  present  invention  provides  a 
diagnostic  diaper  capable  of  selectively 
capturing  disease  causing  agents,  such 
as  cytomegalovirus  (CMV).  from  urine. 
Claims  are  directed  to  a  diaper  with  a 
built  in  diagnostic  assay  for  infection 
detectable  in  excreta,  in  particular.  CMV 
infection  in  urine.  This  invention  could 
be  used  to  screen  newborns  nationally 
for  infection  with  CMV  since  the  only 
current  method  of  detecting  CMV 
-infection  is  to  culture  the  urine,  an 
unsuitable  procedure  for  national 
screening  because  of  expense,  the 
requirement  of  special  handling,  and 
delayed  results. 

Immortalized  Human  Cell  Lines 
Containing  Exogenous  Cytochrome 
P450  Genes 

Harris.  C,  Gelboin,  H.,  Gonzalez,  F., 

Mace.  L..  Pfeifer.  A. 
(NQ) 

Serial  No.  08/065,201 
Filed  19  May  93 
Licensing  Contact:  Steven  M.  Ferguson 

Stable,  non-tumorigenic  human 
bronchial  and  liver  epithelial  cell  lines 
have  been  developed  that  are  capable  of 
expressing  human  cytochrome  P450 
genes.  These  immortalized  cell  lines 
express  enzymatically  active 
cytochrome  P450  enzymes  typically 
involved  in  xenobiotic  metabolism.  Use 
of  these  cell  lines  makes  it  now  possible 
to  design  low-cost  in  vitro  toxicity  tests 
or  screens  for  food-bom  and 
environmental  carcinogens,  pathogens 
or  mutagens.  Previous  toxicology  testing 
methods  could  only  be  done  in  animals, 
bacteria  (Ames  test)  or  animal  cell 
culture  models  and  could  not  always  be 
fully  extrapolated  to  determine  human 
risk. 

Regulator  of  Contact-Medicated 
Homolysin  of  Mycobacterium 
Tuberculosis 

King,  H.C.  Sathish.  M..  Crawford,  J.T.. 

Schinnick,  TM.  (CDC) 
Serial  No.  08/066330 
Filed  24  May  93 
Licensing  Contact:  Girish  C  Barua 

The  present  invention  shows  that 
virulent  strains  of  Af.  tuberculosis 
possess  hemolytical  activity  while 
avirulent  strains  do  not.  The  invention 
provides  the  isolation  of  a  contact 
hemolysin  gene  from  M.  tuberculosis. 
Claims  are  directed  to  the  gene,  to  the 
protein  produced  and  to  antibodies 
specifically  reactive  with  the  protein. 
Claims  are  also  directed  to  diagnostic 
tests  for  infection  and  tests  to  the 
distinguished  virulent  from  avirulent 
infection. 


Recombinant  Disulfide-Stabilized 
Polypeptide  Fragments  Having  Binding 
Specificity 

Pastan,  I.,  Lee,  B.,  Jung,  S-H. 

Brinkmann,  U.  (NQ) 
Serial  No.  08/077,252 
Filed  14  Jun  93 
Licensing  Contact:  Daniel  R.  Passeri 

The  present  invention  relates  to 
disulfide-stabilized  recombinant 
polypeptide  molecules  which  have  the 
binding  ability  and  specificity  for 
another  peptide,  such  as  the  variable 
region  of  an  antibody  molecule. 
Methods  of  producing  these  molecules 
and  nucleic  acid  sequences  encoding 
these  molecules  are  also  described.  In 
particular,  the  invention  discloses  Fv 
antibody  fragments  stabilized  by  a 
disulfide  bond  connecting  the  Vh  and 
Vl  regions  of  the  Fv  fragment.  The  a 
and  P  chains  of  T  cell  receptors  may  be 
similarly  stabilized  by  means  described 
in  the  invention. 

Nucleic  Acids  of  a  Novel  Hantavirus 
and  Reagents  for  Detection  and 
Prevention  of  Infection 

Nichol,  ST.  (CDq 

Serial  No.  08/084,724 

Filed  24  Jun  93 

Licensing  Contact:  Girish  C  Barua 

An  outbreak  of  acute  illness  In  the 
Four-Comers  region  of  the  United  States 
in  the  spring  of  1993  has  been 
associated  with  the  Muerto  Canyon 
strain  of  hantavirus.  The  identification 
of  specific  nucleotide  sequence 
information  for  this  virus  will  aid  in  the 
development  of  diagnostic  assays  and 
vaccines. 

Diagnostic  Reagents  and  Vaccines  for 
Multiple  Genotypes  of  Hepatitis  C  Virus 

Bukh,  J.,  Miller.  R.H.,  Pun»ll,  R.H. 

(NLMD) 
Serial  No.  08/086,428 
Filed  29  Jun  93 
Licensing  Contact:  Girish  C  Barua 

The  invention  describes  the  complete 
nucleotide  and  deduced  amino  acid 
sequences  of  the  envelope  1  (El)  gene  of 
51  hepatitis  C  vims  (HCV)  isolates  from 
around  the  world  and  the  grouping  of 
these  isolates  into  twelve  distinct  HCV 
genotypes.  More  sf>edfically,  this 
invention  relates  to  the 
oligonucleotides,  peptides  and 
recombinant  proteins  derived  from  the 
envelope  1  gene  sequences  of  these 
isolates  and  to  diagnostic  methods  and 
vaccines  that  employ  these  reagents. 

Poliorirus  Specific  Primers  and 
Methods  of  Detection  Utilizing  the 
Same 

Kilpatrick.  D.R.  (CDC) 
Serial  No.  08/092.110 


8202 


Federal  Register  /  Vol. 


i9,  No.  34  /  Friday,  February  18,  1994  /  Notices 


Filed  13  Jiil  93 

Licensing  Contact:  Cirish  C.  Bania 
The  ability  to  rapidly  detect  wild 
polioviruses  in  clinical  specimens  is  a 
major  concern  for  the  world-wide 
eradication  of  polioviruses.  This 
invention  describes  a  method  of 
detecting  polioviruses  of  all  three 
serotypes  from  viral  isolates  of  clinical 
specimens  using  a  pair  of  degenerate 
PCR  primers.  These  PCR  primers  do  not 
recognize  nonpoliovirus  enteroviruses. 
AH  poliovirus  serotypes  (40  polio 
vaccine-related  genotypes  and  120  wild 
poliovirus  genotypes  from  around  the 
world)  tested  positive.  The  poliovirus- 
specific  PCR  primer  will  allow  for  the 
rapid  diagnosis  of  whether  clinical  cases 
of  acute  flaccid  paralysis  are  the  result 
of  a  poliovirus  infection. 

MRI  Coil  Having  Inductively  Coupled 
and  Individually  Tuned  Elements 
Arranged  as  Free-Pivoting  Components 

Wen.  H..  Chesnick,  A.S.,  Balaban,  R.S. 

(NHLBI) 
Serial  No.  08/104,849 
Filed  12  Aug  93 
Licensing  Contact:  John  Fahner-Vihtelic 

This  application  describes  an  MRI 
probe/transmitter  coil  that  is  composed 
of  concentric  cylinders  with  resonant 
elements.  The  probe/transmitter  can  be 
tuned  using  a  pliu^lity  of  freely  rotating 
resonant  elements  radially  moimted 
between  the  two  cylinders.  This 
invention  reduces  the  effects  of  subject 
characteristic  variations  on  the  coil 
resonant  frequency  in  an  MRI  system. 
Further,  this  apparatus  increases  the 
sensitivity  and  efficiency  in  the 
magnetic  resonance  system  by  raising 
the  Q  factor  of  the  probe  coil/ 
transmitter.  Prototype  apparatus 
effectively  reduces  the  significant  coil- 
subject  coupling  at  high  frequencies. 

Novel  and  Selective  Inhibitors  of 
Biogenic  Amine  Transporters 

Rothman,  R.B..  Carroll.  F.I.,  Blough,  B., 

Mascarella.  S.VV.  (NIDA) 
Serial  No.  08/105,747 
Filed  12  Aug  93 
Licensing  Contact:  Arthur  Cohn 

Novel  compounds,  particularly  (2RS, 
3aSR.  8aRS)-l,2,3a,8,8a-Hexahydro-2- 
Benzyl-l-Methyl-Indenoll,2-b]pyrrole, 
bind  selectively  and  potently  to  the  PCP 
site  2  associated  with  biogenic  amine 
transporters  (BAT),  and  block  these 
transporters.  This  compound  is  the  Hrst 
high  affinity  ligand  to  be  described 
which  clearly  distinguishes  between  the 
two  PCP  binding  sites.  It  differs  from 
phencyclidine  (PCP)  in  that:  (1)  It  has 
no  activity  at  the  MK801-sensitive 
NMDA  receptor,  (2)  it  has  considerably 
higher  affinity  for  the  norepinephrin 


transp  >rter,  and  (3)  it  does  not  produce 
PCP-1  ce  behavioral  effiects  in  rats.  The 
comp(  lund  has  been  shown  to  raise  the 
extrac  )llular  dopamine  levels  in  rats. 
Thus  I  may  have  utility  in  treating 
condi  ions,  like  Parkinsons  Disease  and 
deprei  sion,  that  respond  to  increased 
dopan  tine  levels.  Radiolabeled 
compounds  of  the  invention  are  useful 
to  lab*  1  PCP  site  2. 

Methc  d  for  Proton  Magnetic  Resonance 
Spect  oscopie  Imaging  With  Multiple 
Spin-1  Ichoes 

Mooni  in.  C.T..  Duyn,  J.  (NCRR) 

Serial  No.  08/106.377 

Filed  .3  Aug  93 

Liceni  ing  Contact:  John  Fahner-Vihtelic 

Thii ;  application  describes  a  new 
methc  d  for  proton  magnetic  resonance 
specti  3scopic  imaging.  This  new 
methc  d  does  not  have  the  limiting 
disad'  antages  of  the  previous 
techn  ques.  The  method  combines 
multi  slice  and  multi-spin-echo 
techn  ques  for  high  signal-to-noise  ratio 
per  ui  it  time  and  high  efficiency 
specti  Qscopic  information.  This 
inven  ion  can  also  produce  compound 
weigh  ted  spectroscopic  images  by 
select  ng  the  period  between  refocusing 
pulset  accorciing  to  the  coupling 
const)  nt  of  a  group  contained  in  the 
comp  mnd.  Application  of  a  pulse 
seque  ice  to  conventional  MRI  imaging 
appar  itus  allows  for  rapid  acquisition  of 
data  f  )r  generating  spectroscopic 
image  s. 

Orall;   Active  Derivatives  of  1,3,5(10)- 
Estrai  riene 

Kim,  1 1.K,  Blye,  R.P..  Bialy.  B.  (NICHD) 

Serial  No.  08/122,853 

Filed  17  Sep  93 

Licen  dng  Contact:  Carol  C.  Lavrich 

Ne^  dy  developed  esters  of  estradiol 
whicl  exhibit  potent  oral  and  parenteral 
estro{  enic  activity  offers  a  new  therapy 
for  re  tlacement  of  the  natural  hormone, 
estrac  iol.  in  hypogonadism  and 
follov  ing  removal  of  the  ovaries  or 
cessal  ion  of  ovarian  activity  during 
meno  )ause.  The  natural  hormones, 
estrac  iol  and  estrone  are  only  weakly 
active  upon  oral  administration 
requii  ing  large  dosages.  The  most 
frequi  ntly  used  oral  estrogen,  17-alpha- 
ethen  ^lestradiol,  has  been  associated 
with  I  niunber  of  serious  dose-related 
side  affects.  The  novel  estrogens  of  this 
patent,  lack  the  "ethynyl"  group  and 
can  hk  used  in  lower  doses,  thus 
elimii  lating  the  side  effiects.  The 
comp  )unds  are  particularly  suitable  for 
use  a!  the  estrogenic  component  of 
comb  ned  oral  contraceptives. 


Binding  Domains  From  Plasmodium 
Vivax  and  Plasmodium  Falciparum 
Erythrocyte  Binding  Proteins 

Sim,  K.L,  Chitnis,  C,  Miller,  L.H. 

(NIAID) 
Serial  No.  98/119,677 
Filed  10  Sep  93 
Licensing  Contact:  Mark  D.  Hankins 

Despite  considerable  research  efforts 
worldwide  it  has  not  been  possible  to 
design  an  effective  vaccine  against 
malaria.  The  present  invention  provides 
the  basis  for  an  eff'ective  vaccine  against 
the  blood  state  of  malaria  infections. 

This  invention  relates  to  the 
identification  of  functional  domains  of 
Plasmodium  proteins  which  play  a  role 
in  erythrocyte  binding  and  invasion. 
The  inventors  have  identified  the 
erythrocyte  binding  domains  of  the 
sialic  acid  binding  protein  (SABP)  of  P. 
falciparum  and  the  Duffy  antigen 
binding  protein  (DABP)  of  P.  vivax.  The 
erythrocyte  binding  domains  can  be 
used  as  vaccines  to  induce  immune 
responses  which  block  erythrocyte 
binding  and  invasion  by  P.  falcipanmi 
and  P.  vivax  merozoites. 

Glucose-6-Phosphatase:  The  Gene 
Protein  and  Related  Mutations 

Chou,  J.Y.,  Lei,  K.J.  (NICHD) 

Serial  No.  08/119,773 

Filed  10  Sep  93 

Licensing  (intact:  Carpi  C.  Lavrich 

This  invention  describes  nucleic  acid 
sequences  and  methods  usefiil  for 
producing  recombinant  glucose-6- 
phosphatase  (c-6-Pase),  an  enzyme 
normally  present  in  the  liver,  kidney, 
and  intestine  and  needed  in  glycogen 
metabolism.  Specific  mutations  in  the 
gene  himian  c-6-Pase  cause  a  shortage  or 
an  inactivity  of  c-6-Pase  which  results 
in  glycogen  storage  disease  (GSD),  type 
lA.  The  invention  further  provides  a  kit 
and  methods  for  detecting  the  mutations 
and  thus  diagnosing  the  genetic  disease 
that  caused  GSD  type  lA. 

Method  for  Genetating  Influenza  A 
Viruses  Bearing  Attenuating  Mutations 
in  Internal  Protein  Genes 

Murphy,  B.,  Lawson,  CM.,  Subbarao, 

K.E.  (NIAID) 
Serial  No.  08/123,933 
Filed  20  Sep  93 
Licensing  Q>ntact:  Mark  D.  Hankins 

This  i>atent  application  describes  a 
method  of  producing  attenuated 
Influenza  A  strains  for  use  as  live 
Influenza  A  virus  vacxine  candidates. 
The  method  involves  the  introduction  of 
one  or  more  attenuating  mutations  in 
the  polymerase  basic  protein  2  (PB2) 
gene  of  Influenza  A  virus.  The 
attenuating  mutations  introduced  to 
date  are  temperature-sensitive 
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mutations.  These  mutations  are 
introduced  by  site  directed  mutagenesis 
at  specific  sites  into  a  cDNA  copy  of  the 
PB2  gene.  An  RNA  transcript  of  this 
mutant  PB2  gene  is  recovered  into  an 
infectious  influenza  A  virus  using  a  host 
range  restricted  hel{>er  virus.  This 
attenuating  mutant  PB2  gene  can  be 
transferred  to  each  new  variant  of 
influenza  A  virus  as  it  appears  in 
nature.  Modifications  of  this  technology 
permits  introduction  of  mutations  into: 
Polymerase  basic  protein  1  (PBl)  genes; 
polymerase  acidic  protein  (PA)  genes; 
nuclear  protein  (NP)  genes;  membrane 
protein  (M)  genes;  and  non-structuxal 
protein  (NS)  genes.  The  patent 
application  covering  this  invention  is 
available  for  licensing  and  contains 
claims  to:  The  methods  of  producing  the 
attenuated  strains;  the  attenuated  strains 
produced  by  the  methods;  and  methods 
of  vaccination  using  the  attenuated 
strains.  Viruses  containing  mutant  PB2 
genes  are  also  available  for  licensing. 

A  Predictive  Assay  for  Suicidal 
Behavior 

Nielsen,  D.A.,  Goldman,  D..  Linnoila. 

M..  Virkkunen,  M.  (NL\AA) 
Serial  No.  08/125,628 
Filed  22  Sep  93 
Licensing  Contact:  Arthur  Cohn 

The  present  invention  describes 
methods  for  predicting  suicidal  and 
other  abnormal  behaviors.  In  particular, 
the  methods  are  directed  to  the 
detection  of  polymorphisms  in  the 
tryptophan  hydroxylase  gene  which  are 
correlated  with  abnormal  serotoninergic 
func:tion  and  related  behaviors. 
Serotoninergic  activity  is  correlated 
with  the  concentration  of  the  serotonin 
metabolite  5-hydroxyindoleacetic  acid 
(5-HIAA)  in  the  cerebrospinal  fluid 
(CSF).  Indices  of  decreased  serotonin 
concentration  are  connected  with 
anxiety  related  intolerance  to  delay  and 
deficient  control  of  impulses.  Low 
concentrations  of  5-HIAA  in  the  CFS 
have  been  associated  with  risk  of 
suicide  in  alcoholic,  antisocial,  and 
depressed  patients.  However,  the 
(X)ncentration  of  CSF  5-HIAA's 
usefulness  as  a  marker  is  limited  by  the 
difficulty  and  expanse  of  obtaining  CSF. 
This  invention  fulfills  the  need  for  an 
easily  typed  marker  that  is  correlated 
with  5-HIAA  concentration  and 
suicidal  behavior. 

Target  Antigens  of  Transmission 
Blocking  Antibodies  for  Malaria 
Parasites 

Kaslow.  D.C..  Duffy,  P.E.  (NLMD) 
DHHS  Reference  No.  E-149-92/1 
Filed  22  Sep  93 
Licensing  Contact:  Mark  D.  Hankins 


This  patent  application  is  a 
continuation  of  U.S.  Patent  Application 
07/912,294  which  described  Pgs28  a  28 
kd  protein  found  in  Plasmodium 
gallinaceiun.  The  new  application 
describes  a  unique  28  kd  protein 
expressed  on  the  surface  of  ookinetes  of 
Plasmodium  Falciparum  (Pfis28).  This 
protein  is  useful  as  a  malaria 
transmission  blocking  vaccine.  The 
patent  application  covering  this 
invention  is  available  for  licensing  and 
contains  claims  to:  The  Pfs28  protein; 
Pfs28's  amino  acid  and  nucleic  acid 
sequences;  pharmaceutical 
c:ompositions  cx)ntaining  the 
polypeptide  and  nucleic  acnd  sequences; 
and  methods  of  preventing  transmission 
of  malaria  using  these  pharmaceutical 
compositions. 

Dated:  February  3. 1994. 

Donald  P.  Christofierson, 

Acting  Director,  Office  of  Technology 
Transfer. 

|FR  Doc  94-3737  Filed  2-17-94;  8:45  am) 

BIUJMQ  COOC  4140-ei-M 


Workshop:  Hereditary  Breast,  Ovarian, 
and  Colon  Cancer 

AGENCY:  National  Institutes  of  Health. 
HHS. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Cancer  Institute  (NQ)  will 
sponsor  a  workshop  to  review  the 
molec:ular  genetics  and  epidemiology  of 
hereditary  cancer  of  the  breast,  ovary, 
and  colon;  to  develop  approaches  to 
screening,  early  detection  and 
c:hemoprevention  of  cancers  in  at-risk 
family  members;  and  to  discuss  the 
psychosocial  and  ethical  implications  of 
genetic  screening.  This  workshop  will 
focus  on  approaches  to  the 
identification  and  study  of  families  at 
risk,  assuring  quality  in  the 
development  of  wide-scale  genetic 
testing,  developing  a  framework  for 
prevention/intervention  studies, 
assessing  the  counseling  needs  of 
individuals  at  risk  for  hereditary  cancer, 
and  defining  the  evolving  role  of  the 
physician  in  counseling  patients 
concerning  cancer  risk. 

All  sessions  will  be  open  to  the 
public;  however,  limited  seating  is 
available,  and  registration  will  be  on  a 
first-come,  first-served  basis. 
DATES:  The  workshop  will  be  held  on 
April  27-29. 1994,  in  Washington,  DC. 
ADDRESSES:  Meeting  agendas  and 
registration  materials  can  be  obtained 
from  Ms.  Andrea  Brooks,  RII  Conference 
Planner,  suite  300,  Silver  Spring,  MD 
20910  (telephone:  301-650-7417)  or 


RU's  Conference  Department  (telephone: 
301-565-4048;  fax:  301-565-5112). 

FOR  FURTHER  MF0RMATK3N  CONTACr.Dr. 
Ruthann  M.  Giusti.  Division  of  Cancer 
Treatment.  National  Cancer  Institute. 
Building  31,  room  3A44,  Bethesda. 
Maryland  20892  (telephone  301-49&- 
6404;  fax:  301-496-0826). 

Effiective  date:  January  31, 1994. 
Harold  Varmua. 
Director.  NJH. 
[PR  Doc.  94-3735  Filed  2-17-94;  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  s{>ecial  assistanc:e,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  NHLBI  SEP  on  Pulmonary 
Diseases. 

Dates  of  Meeting:  February  24, 1994. 

Time  of  Meeting:  8:30  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health.  Building  31C,  Conference  Room  9, 
Bethesda,  Maryland. 

Agenda:  To  provide  concept  review  for 
proposed  contract  or  grant  solicitations. 

Contact  Person:  Dr.  Suzanne  Hard,  5333 
Westl>ard  Avenue,  Room  6A16.  Bethesda. 
Maryland  20892.  (301)  594-7430. 

Name  of  Panel:  NHLBI  SEP  on  Qinical 
Applications  and  Prevention. 

Dates  of  Meeting:  February  22-23. 1994. 

Time  of  Meeting:  9  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health,  Federal  Building,  7550  Wisconsin 
Avenue,  Conference  Room  B119,  Bethesda. 
Maryland  20892. 

Agenda:  To  provide  concept  review  for 
proposed  contract  or  grant  solicitations. 

Contact  Person:  Dr.  Lawrence  Friedman. 
Federal  Building,  7550  Wisconsin  Avenue, 
Room  212.  Bethesda.  Maryland  20892.  (301) 
496-2533. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  difficulty  of  ccxirdinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 
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Dated:  February  15, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-3911  Filed  2-17-94;  8:45  am) 
BlUMa  COW  414e-01-M 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  A  of  the  Biological 
and  Clinical  Aging  Review  Committee. 

This  meeting  will  be  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  liinited  to  space 
available. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sections  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  C.  McCann.  Committee 
Management  Officer,  National  Institute 
on  Aging,  Gateway  Building,  room 
2C218,  National  Institutes  of  Health, 
Bethesda,  Maryland.  20892  (301/496- 
9322),  will  provide  summaries  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  for  the  meeting,  in 
advance  of  the  meeting. 

Other  information  pertaining  to  the 
meeting  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated  below: 

Name  of  Committee:  Biological  and 
Clinical  Aging  Review  Subcommittee  A. 

Scientific  Review  Administrator:  Arthur 
Schaerdel.  D.V.M.,  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892,  (301)  496-9666. 

Date  of  Meeting:  February  27, 1994. 

Place  of  Meeting:  The  Los  Angeles  Airport 
Hilton  k  Towers.  5711  West  Century 
Boulevard,  Los  Angeles,  California  90045. 

Open:  February  27  from  8  to  8:30  a.m. 

Closed:  February  27  from  8:30  a.in.  to 
adjournment  on  February  27, 1994. 


This 
than 
due  to 


thu 


lotice  is  being  published  less 
IS  days  prior  to  the  meeting 
(  ifficulties  of  coordinating 


schedu  es 

(Catalog  of  Federal  Domestic  Assistance 
Prograre  No.  93.866,  Aging  Research. 
Nationa  Institutes  of  Health.) 

Dated  February  15, 1994. 
Susan  K .  Feldman, 
Commit  ee  Management  Officer,  NIH. 
IFR  Doc  94-3908  Filed  2-17-94;  8:45  ami 
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attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892, 93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  February  16, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  94-3912  Filed  2-17-94;  8:45  am] 

BILUNO  COOC  414«-ei-M 


Divisia  [1  of  Research  Grants;  Meetings 

Purs  lant  to  Public  Law  92-463, 
notice  s  hereby  given  of  meetings  of  the 
Divisio  1  of  Research  Grants  Behavioral 
and  Ne  iirosciences  Special  Emphasis 
Panel. 

The  ineetings  will  be  closed  in 
accord  ince  with  the  provisions  set  forth 
in  sect  on  552b{c)(4)  and  552b(c)(6).  title 
5,  U.S.  :.  and  section  10(d)  of  Public 
Law  9:  -463.  for  the  review,  discussion 
and  ev  iluation  of  individual  grant 
applici  tions  in  the  various  areas  and 
discipl  nes  related  to  behavior  and 
neuros  :ience.  These  applications  and 
the  dis  laissions  could  reveal 
confidi  intial  trade  secrets  or  commercial 
proper  y  such  as  patentable  material 
and  pe  "sonal  information  concerning 
indivic  uals  associated  with  the 
applia  tions,  the  disclosure  of  which 
would  coiistitute  a  clearly  imwarranted 
invasi<  n  of  personal  privacy. 

The  DfTice  of  Committee 
Mana^  jment.  Division  of  Research 
Grants  Westwood  Building,  National 
Institu  es  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265.  will 
fumisl  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meeti/i,  s  To  Beview  Individual  Grant 
Applio  tions 

Sciei  tific  Review  Administrator:  Dr.  Carole 
Jelsemi ,  (301)  594-7311. 

Date  jf  Meeting:  February  18, 1994. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase.  ^D. 

Time  of  Meeting:  7:30  a.m. 

Sciei  tific  Review  Administrator:  Dr.  Anita 
Sostek,  (301)  594-7358. 

Date  3f  Meeting:  March  9, 1994. 

Plac<  of  Meeting:  Westwood  Bldg,  Rm. 
391C,  I  [IH,  Bethesda,  MD  (Telephone 
Confert  nee). 

Time  of  Meeting:  1:00  p.m. 

Sciei  tific  Review  Administrator  Dr. 
Teresa  Levitin.  (301)  594-7141. 

Date  of  Meeting:  April  12. 1994. 

Plac(  of  Meeting:  Westwpod  Bldg,  Rm.  303, 
Bethes<  la,  MD  (Telephone  Conference). 

Tim<  of  Meeting:  1:00  p.m. 

Thii  notice  .is  being  published  less 
than  1 5  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 


DEPARTMENT  OP  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  D-84-1048;  FR-364S-CMn] 

Acting  Regional  Administrator.  Region 
IV  (Atlanta)  Designation 

AGENCY:  Department  of  Housing  and 
Urban  Development. 
ACTION:  Designation. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV. 
EFFECTIVE  DATE:  January  8, 1994. 
FOR  FURT)«R  INFORMATION  CONTACT: 
Charles  A.  Lipthrott,  Director, 
Management  Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  room  634,  Richard  B. 
Russell  Federal  Building.  75  Spring 
Street  SW.,  Atlanta,  (Georgia  30303- 
3388, 404-331-5199. 

Designation  of  Acting  Regional 
Administrator  for  Region  IV 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator 
during  the  absence  of,  or  vacancy  in  the 
position  of,  the  Regional  Administrator, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Regional  Administrator:  Provided,  That 
no  official  is  authorized  to  serve  as 
Acting  Regional  Administrator  unless 
all  other  employees  whose  names  or 
titles  precede  his/hers  in  this 
designation  are  unable  to  serve  by 
reason  of  absence: 

1.  Georgia  Program  Coordinator 

2.  Deputy  Regional  Administrator 

3.  Director,  Operational  Support 

4.  Director.  Office  of  Housing 

5.  Director,  Office  of  Administration 

6.  Director,  Office  of  Public  Housing 

7.  Director.  Office  of  Community 
Planning  arid  Development 

8.  Regional  Counsel 

9.  Director,  Office  of  Fair  Housing  and 
Equal  Opportunity. 

This  designation  supersedes  the 
designation  effective  May  18. 1993.  (58 
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PR  45909.  August  31. 1993).  (Delegation 
of  Authority  by  the  Secretary  effective 
May  4. 1962,  (27  PR  4319.  May  4, 1962); 
Dept.  Interim  Order  II  (31  PR  815, 
January  21, 1966). 

This  designation  shall  be  effective  as  of 
January  8, 1994. 

Raymond  A.  Harris, 

Regional  Administrator-Regional  Housing 

Commissioner,  Region  IV  (Atlanta). 

(FR  Doc.  94-3688  Filed  2-17-94;  8:45  am) 

BILUNO  COOe  4310-29-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  N-94-3491;  FR-3314-N-02] 

Announcement  of  Fiscal  Year  1993 
Funding  Awards  for  Technical 
Assistance  to  Support  a  Coordinated 
Agenda  for  the  Southwestern  Area  of 
the  U.S.  (Case)  for  Colonies 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

action:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  Fiscal  Year  1993 
funding  awards  made  for  the  purpose  of 
empowering  residents  of  designated 
"colonias"  in  the  states  of  California, 
New  Mexico  and  Texas  in  their  efforts 
to  improve  living  standards  and 
conditions  within  their  communities. 
The  purpose  of  this  document  is  to 
annoimce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Dorf,  Office  of  Commimity 
Planning  and  Development,  room  7214, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  telephone  (202) 
708-3176.  Hearing-  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-2565.  (These  are  not 
toU-fiee  nimibers.) 

SUPPLEMENTARY  INFORMATION:  This 
Community  Technical  Assistance 
program  is  authorized  under  section 
107(b)(5)  of  the  Housing  and  Urban 
Community  Development  Act  of  1974 
(42  U.S.C.  5301-5320). 

In  a  Notice  of  Fimding  Availability 
(NOFA)  published  in  the  Federal 
Register  on  September  29, 1992  (57  FR 
44854).  the  De{)artment  announced  the 
availability,  for  Fiscal  Year  1993,  of  S2.3 
million  in  Community  Development 


Technical  Assistance  Program  fimds  to 
be  used  for  the  purpose  of  empowering 
residents  of  designated  "colonias"  in 
the  States  of  California,  New  Mexico 
and  Texas  in  their  efforts  to  improve 
living  standards  and  conditions  within 
their  communities.  Technical  assistance 
funds  will  be  available  for  the 
development  of  programs  for  decent, 
affordable  and  energy-efficient  housing; 
community  water  and  sewer  systems, 
including  drainage  systems  and  hook-up 
services  to  colonia  residents;  promotion 
of  local  economic  development 
programs  and  projects  including  the 
establishment  of  state  or  federal  (if 
applicable)  Enterprise  Zones  within  the 
colonias;  and  providing  job  training  and 
self-employment  programs  for  colonia' 
youth  and  residents. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Eiepartment  is  publishing  details 
concerning  the  recipients  of  these 
awards,  as  follows: 

Fiscal  Year  1993  Funding  Awards 
FOR  Technical  Assistance  to 
Support  a  Coordination  Agenda 
FOR  THE  Southwestern  Area  of 
the  U.S.  (CASA)  FOR  Colonias 


Fiscal  Year  1993  Funding  Awards 
FOR  Technical  Assistance  to 
Support  a  Coordination  Agenda 
FOR  THE  Southwestern  Area  of 
the  U.S.  (CASA)  for  Colonias— 
Continued 


Name  of  recipient 

State  of  Texas,  Department  of 
Housing  and  Community  Af- 
fairs. Contact  Ruth  Cedillo. 
Dtrector.  Texas  Department  of 
Community  Affairs.  P.O.  Box 
13941.  Austin.  Texas  78711- 
3941,  (512)  475-3882  _ 

State  of  California.  El  Cer«o, 
California,  Contact  William  J. 
Pavao,  Community  Develop- 
ment Block  Grant  Program 
Manager.  Department  of 
Housing  and  Community  De- 
velopment, 1800  Third  Street, 
Sacramento,  California  95814, 
(916)  327-887  

State  of  New  Mexico.  Depart- 
ment of  Finance  and  Adminis- 
tration, Local  Government  Di- 
vision. Contact  Tedodoro 
"Ted"  Guambana.  Director. 
Local  Government  Division. 
State  of  New  Mexico.  Depart- 
ment of  Finance  and  Adminis- 
tration, Bataan  Memofial 
Building,  Suite  201 .  Sante  Fe, 
New  Mexico  87503,  (506) 
827-4950  


Fundmg 
amount 


350,000 


100.000 


350,000 


Name  of  recipient 


Hidalgo  County,  Texas,  Contact 
Anttiony  Covacevich,  Uitan 
County  Director,  County  of  Hi- 
dalgo, Texas,  100  East  Cano, 
Edinburg.  Texas  78539.  (210) 
318-2619 „ „ 

Community  Development  Cor- 
poration of  Brownsville,  Texas, 
Contact:  Frank  Berjarano.  Di- 
rector, Program  Devetopment 
and  Management,  Cameron 
County,  964  E.  Hamson. 
Brownsville,  Texas  78520. 
(210)  541-0828  

Middle  Rk>  Grande  Devek)pment 
Council,  Contact  Michael  Pat- 
terson. Executive  Director, 
P.O.  Box  1199,  Carrizo 
Springs,  Texas  78834.  (210) 
876-3533  

Colonias  Del  Valle,  Inc..  Con- 
tact Arturo  Ramirez,  Proiect 
Director,  Cotonias  Del  Valle. 
Inc..  P.O.  Box  746,  Phanr. 
Texas  78577,(210)  787-9903 

City  of  Rio  Bravo,  Texas,  Con- 
tact Raul  Aguero.  Mayor,  City 
of  Rio  Bravo.  1419  Centno 
Lane,  Rk>  Bravo,  Texas 
78043.  (512)  725-2807  


Funding 
amount 


$175,218 


200.000 


Dated:  February  9, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

IFR  Doc.  94-3690  Filed  2-17-94;  8:45  am| 
BIUMO  COOE  421 0-M-P 

Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-e4-37ie;  FR-3661-N-01] 

Privacy  Act  of  1974;  Deletion  of 
System  of  Records 

AGENCY:  OfHce  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notification  of  deletion  of  an 
existing  system  of  records. 

SUMMARY:  The  Department  proposes  to 
60.745    delete  one  system  of  records  from  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a), 
as  amended. 

EFFECTIVE  DATE:  The  deletion  will  be 
effective  February  18, 1994. 
ADDRESSES:  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 


175,699 


115,557 
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Jeanette  Smith,  Privacy  Act  Officer. 
Telephone  Number  (202)  708-2374. 
[This  is  not  a  toll-free  number.^ 
SUPPlfMENTARV  INFOflMATION:  The 
Department  has  determined  that  this 
system  is  no  longer  necessary. 
Muilynn  A.  Davis, 
Assistant  Secretary  for  Administration. 

Deletion 

HUD/H-1 
SYSTEM  NAME: 

Section  8  Lower-Income  Rental 
Assistance  Files.  (46  FR  54906, 
November  4, 1981]  and  "Federal 
Register  Privacy  Act  Issuances,  1991 
Compilation.  Volume  L" 

Reason: 

The  information  contained  in  this 
system  of  records,  HUD/H— 1,  Section  8 
Lower-Income  Rental  Assistance  Files, 
will  be  subsumed  in  HUD/H-1 1,  Tenant 
Housing  Assistance  and  Contract 
Verification  Data. 

(FR  Doc  94-3689  Filed  2-17-94;  8:45  ami 
MLUNO  OOOC  421*-ei-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-M-1917;  FR-3350-H-71] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  Une  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  Fp  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 


informal  on  provided  to  HUD  by 
Federal  uidholding  agencies  regarding 
unutiliz(  d  and  underutilized  buildings 
and  real  >roperty  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventor  !  of  excess  or  surplus  Federal 
property  This  Notice  is  also  published 
in  order  :o  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalitioi  for  the  Homeless  v.  Veterans 
Adminis  \ration.  No,  88-2503-OG 
(D.D.C.). 

Propel  ties  reviewed  are  listed  in  this 
Notice  a  xording  to  the  following 
categori<  s:  Suitable/available,  suitable/ 
unavaila  >le,  suitable/to  be  excess,  and 
unsuital  e.  The  properties  listed  in  the 
three  su  table  categories  have  been 
reviewer  by  the  landholding  agencies, 
and  eacl  agency  has  transmitted  to 
HUD:  (1  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeles  >,  (2)  its  intention  to  declare  the 

f>roperty  excess  to  the  agency's  needs,  or 
3)  a  Stat  jment  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  av  lilable  for  use  as  facilities  to 
assist  th(  I  homeless. 

Propel  ties  listed  as  suitable/available 
will  be  a  mailable  exclusively  for 
homeles ;  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistanc  e  providers  interested  in  any 
such  pre  perty  should  send  a  written 
express!  )n  of  interest  to  HHS,  addressed 
to  Judy  1  Ireitman,  Division  of  Health 
Facilitie  i  Planning,  U.S.  Public  HeaUh 
Service,  HHS,  room  17A-10, 5600 
Fishers  .ane,  Rockville.  MD  20857; 
(301)  44  1-2265.  (This  is  not  a  toll-free 
number.!  HHS  will  mail  to  the 
interestad  provider  an  application 
packet,  which  will  include  instructions 
for  comeleting  the  application.  In  order 
to  maxii  lize  the  opportimity  to  utilize  a 
suitable  iroperty,  providers  should 
submit  t  leir  written  expressions  of 
interest  is  soon  as  possible.  For 
complet !  details  concerning  the 
processi  ig  of  applications,  the  reader  is 
encoura  ;ed  to  refer  to  the  interim  rule 
governii  g  this  program,  56  FR  23789 
(May  24  1991). 

For  pi  }perties  listed  as  suitable/to  be 
excess,  t  lat  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeles  3  in  accordance  with  applicable 
law.  sub  lect  to  screening  for  other 
Federal  jse.  At  the  appropriate  time, 
HUD  wi  1  publish  the  property  in  a 
Notice  s  lowing  it  as  either  suitable/ 
availabli  i  or  suitable/imavailable. 

For  pi  operties  listed  as  suitable/ 
unavaili  ble,  the  landholding  agency  has 
that  the  property  cannot  be 
excess  or  made  available  for 


propert 


decided 
declarec 
use  to  8j  sist  the  homeless,  and  the 


will  not  be  available. 


Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitabiUty  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

{>ublication  in  the  Federal  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Bob  Swieconek,  Headquarters,  Army 
Corps  of  Engineers,  Attn:  CERE-MC. 
room  4224.  20  Massachusetts  Ave.. 
NW..  Washington.  DC  20314-1000; 
(202)  272-1750;  Dept.  of  Veterans 
Affairs:  Douglas  Shinn,  Management 
Analyst.  Dept.  of  Veterans  Affairs,  room 
414  Lafayette  Building,  811  Vermont 
Avenue  NW.,  Washington,  DC  20420; 
(202)  233-5026;  U.S.  Air  Force:  Bob 
Menke,  Area-MI.  Boiling  AFB,  172  Luke 
Avenue,  suite  104,  Washington,  DC 
20332-5113;  (202)  767-6235;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  Street  SW..  room  10319, 
Washington.  DC  20590;  (202)  366-4246; 
Dept.  of  Energy:  Tom  Knox,  Realty 
Specialist,  AD223.1, 1000  Independence 
Avenue  SW..  Washington.  DC  20585; 
(202)  586-1191;  (These  are  not  toll-free 
numbers). 

Dated:  February  18. 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Suiplm  Property  Program 
Federal  Register  R^ort  for  02/18^ 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  TU-22 

Selden  Lock  and  Dam 

Route  1 

Sawyerville  Co:  Hale  AL  36776- 

Landholding  Agency:  COE 

Property  Number:  319011551 

Status:  Unutilized 

Comment:  1.080  sq.  ft..  1 -story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling. 
Bldg.  Ti;-21 
Selden  Lock  and  Dam 
Route  1 
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Sawverville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number  31S0115S2 
Status:  Unutilized 
Comment:  1,080  sq.  ft,  1  story  frune 

residence,  needs  minor  repair,  most  reoeot 

use — lock  tender's  dwelling. 
Bldg.  TU-23 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Ca  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number  319011553 
Status:  Unutilized 
Comment:  1.060  sq.  ft.,  1  story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-24 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number  319011554 
Status:  Unutilized 
Comment:  1.080  sq.  ft.,  1  story  frame 

residence,  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling. 
Bldg.  19.  VA  Medical  Center 
Tuskegee  Co:  Macon  AL  3£083- 
Landhoiding  Agency:  VA 
Property  Number  979220006 
Status:  Underutilized 
Comment:  Portion  of  a  5.320  sq.  ft  4-8toiy 

structure. 

Arizona 

Facility  80002 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189340052 

Status:  Unutilized 

Conunent:  1,352  sq.  ft.  wood  frame,  most 

recent  use — 3  bedroom  residence, 

scheduled  to  be  vacant  12/93. 
Facility  80003 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340053 
Status:  Unutilized 
Comment:  1.352  sq.  ft.,  wood  frame,  most 

recent  use — 3  bedroom  residence, 

scheduled  to  be  vacant  12/93. 
Facility  80004 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340054 
Status:  Unutilized 
Comment:  1,096  sq.  ft,  wood  frame,  most 

recent  use — 2  bedroom  residence, 

scheduled  to  be  vacant  12/93. 
Facility  80005 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340055 
Status:  Unutilized 
Comment:  1.096  sq.  fr,  wood  frame,  nx»t 

recent  use — 2  bedroom  residence, 

scheduled  to  be  vacant  12/93. 


Facibty  80006 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189340056 

Status:  Unutilized 

Comment  1,352  sq.  ft,  wood  frame,  most 
recent  use— 3  bedroom  residence, 
scheduled  to  be  vacant  12/93. 

Facility  80007 

Holbrook  Radar  Site 

1313  North  Sth  Avenue 

Holbrook  Co:  Navajo  AZ  86025- 

Landholding  Agency:  Air  Force 

Property  Number  189340057 

Status:  Unutilized 

Comment:  1.352  sq.  ft.,  wood  frame,  most 
recent  use — 3  bedroom  residence, 
scheduled  to  be  vacant  12/93. 

Facility  80008 

Holbrook  Radar  Site 

1313  North  8th  Avenue 

Holbrook  Co:  Navajo  AZ  8602S- 

Landholding  Agency:  Air  Force 

Property  Number  189340058 
Status:  Unutilized 

Comment:  1,096  sq.  ft.,  wood  fr^me,  most 
recent  use — 2  l>edroom  residence, 
scheduled  to  be  vacant  12/93. 
Facility  80009 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Number  189340059 
Status:  UnuUlized 

Comment  14)96  sq.  ft,  wood  frame;  most 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93. 
Facility  80010 
Holbrook  Radar  Site 
1313  North  eth  Avenue 
Holbrook  Co:  Navajo  AZ  8602S- 
Landholding  Agency;  Air  Force 
Property  Number  189340060 
Status:  Unutilized 

Comment:  1,352  sq.  ft,  wood  fr^me;  most 
recent  use — 3  bedroom  residence, 
scheduled  to  be  vacant  12/93. 
Facility  80011 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  86025- 
Landholding  Agency:  Air  Force 
Property  Nimiber  189340061 
Status:  Unutilized 

Comment:  1.352  sq.  ft,  wood  frame;  RK>st 
recent  use — 3  bedroom  residence, 
scheduled  to  be  vacant  12/93. 
Facility  80012 
Holbrook  Radar  Site 
1313  North  8th  Avenue 
Holbrook  Co:  Navajo  AZ  8602S- 
Landholdirtg  Agency:  Air  Force 
Property  Number  189340062 
Status:  Unutilized 

Comment:  1,096  sq.  ft.,  wood  fr^me;  most 
recent  use — 2  bedroom  residence, 
scheduled  to  be  vacant  12/93. 

California 

Bldg.  604 

Point  Arena  Air  Force  Station 

(See  County)  Co:  Mendocino  CA  9S468-S000 


Landholding  Agency:  Air  Pofoe 

Property  Number  1«9010237 

Status:  Unutilized 

Comment:  1 .232  sq.  ft,  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  60S 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  9S46S-5000 
Landholding  Agency:  Air  Foroe 
Property  Mumber  189010238 
StaUis:  Uraitilized 
Comment  1,232  sq.  ft,  stucco-wood  framr. 

most  recent  use — housing. 
Bldg.  612 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendodno  CA  95468-5000 
Landholding  Agency:  Air  Faroe 
Property  Number  189010239 
Status:  Unutilized 
Comment  1,232  sq.  ft,  stucoo-wood  frame; 

most  recent  use — bousing. 
Bldg.  611 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010240 
Status:  Unutilized 
Comment:  1.232  sq.  ft.  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  613 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendodno  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  NumhJer  189010241 
Status:  Unutilized 
Comment:  1.232  sq.  ft.,  stucco-wood  frame; 

most  recent  use---housing. 
Bldg.  614 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Ageiicy:  Air  Force 
Property  Number  189010242 
Status:  Unutilized 
Comment:  1.232  sq.  ft,  stucco-%yood  frame; 

most  recent  use — housing 
Bldg.  615 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010243 
Status:  Unutilized 
Comment:  1,232  sq.  ft.,  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  616 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Fo|^ 
Property  Number  189010244 
Status:  Unutilized 
Comment:  1.232  sq.  ft.,  stucco-wood  frame; 

roost  recent  use— housing. 
Bldg.  617 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010245 
Status:  Unutilized 
Comment:  1.232  sq.  ft.  stucco-wood  frame; 

most  recent  use— housing. 
Bldg.  618 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010246 
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Status:  Unutilised 

Comment:  1.232  sq.  ft.,  stucco-wood  frame; 
most  recent  use — housing;  needs  rehab. 

Bldg.  20— VA  Medical  Center 

Wilshire  ft  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles-CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979210003 

Status:  Unutilized 

Comment:  8.758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines. 

Bldg.  13.  VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles-CA  90073- 

Landholding  Agency:  VA 

Property  Number  979220001 

Status:  Underutilized 

Comment:  portion  of  66,165  sq.  ft.  bldg.. 
needs  major  rehab,  no  util.  pres.  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156,  VAMC 

Wilshire  ft  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles-CA  90073- 

Landholding  Agency:  VA 

Property  Niunber  979230015 

Status:  Underutilized 

Conunent:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies,  inliis.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material. 

Florida 

Bldg.  CN-3 

1651  S.  Franklin  Lock  Road 

Alva  Co:  Lee-FL  33920- 

Landholding  Agency:  COE 

Property  Number  319130006 

Status:  Unutilized 

Comment:  1,500  sq.  ft.,  1  story  concrete  block 

residence,  off-site  use  only. 
Bldg.  SF-97 

Port  Mayaca  Lock  &  Spillway 
9  miles  north  of  Canal  Point 
Port  Mayaca  Co:  Martin  FL-33438- 
Landholding  Agency:  COE 
Property  Number  319340001 
Status:  Unutilized 
Comment:  1.700  sq.  ft..  1-story  concrete 

block/stucco,  most  recent  use — laboratory. 

off-site  use  only. 

Guam 

Anderson  VOR 

In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU-96912- 
Location:  Access  is  through  Route  1  and 

Route  3.  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number:  189010267 
Status:  Unutilized 
Comment:  550  sq.  ft.;  1  story  perm/concrete; 

on  226  acres. 

Anderson  Radio  Beacon  Annex 

In  the  municipality  Dededo 

Dededo  Co:  Guam  GU-96912- 

Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper;  access  is  from 

Route  3.  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010268 
Status:  Unutilized 


Com  nent:  480  sq.  ft.;  1  story  perm/concrete; 
on  25  acres;  most  recent  use — radio  beacon 
fee  ility. 

Ann(  X  No.  4 

And(  rson  Family  Housing 

Mun  cipality  of  Dededo 

Dede  do  Co:  Guam  GU-96912- 

Loca  ion:  Access  is  through  Route  1.  Marine 

Di  ve. 
Lane  lolding  Agency:  Air  Force 
Prop  irty  Number:  189010545 
Statu  5:  Underutilized 
Com  nent:  various  sq.  ft.;  1  story  frame/ 

m(  dified  quonset;  on  376  acres;  portions  of 

bu  Iding  and  land  leased  to  Government  of 

Gu  an. 
Hani  on  VORsite  (Portion)  (AJKZ) 
Mun  cipality  of  Dededo 
Ded«  do  Co:  Guam  GU-96912- 
Loca  ion:  Approx.  12  miles  southwest  of 

Ai  derson  AFB  proper. 
Lane  folding  Agency:  Air  Force 
Prop  irty  Number:  189120234 
Stati  s:  Unutilized 
Com  nent:  550  sq.  ft.  bldg..  needs  rehab  on 

82  acres. 

Idahii 

Bldg  121 

Mou  itain  Home  Air  Force  Base 

Mail  e  Avenue  (See  County)  Co:  Elmore-ID 
83>48- 

Lan(  holding  Agency:  Air  Force 

Prop  srty  Number:  189030007 

Statv  s:  Excess 

Com  nent:  3,375  sq.  ft.;  1  story  wood  frame; 
pa  ential  utilities;  needs  rehab;  presence  of 
as  estos;  building  is  set  on  piers;  most 
re  ent  use — medical  administration, 
ve  erinary  services. 

Illini  is 

Bldg  7 

Ohi(  River  Locks  &  Dam  No.  53 

Grar  d  Chain  Co:  Pulaski-IL  62941-9801 

Loca  ion:  Ohio  River  Locks  and  Dam  No.  53 

at  ^rand  Chain 
Lane  holding  Agency:  COE 
Prop  srty  Number:  319010001 
Stat\  s:  Unutilized 
Com  nent:  900  sq.  ft.;  1  floor  wood  frame; 

m(  St  recent  use — residence. 
Bldg  6 

Ohic  River  Locks  &  Dam  No.  53 
Gran  d  Chain  Co:  Pulaski-IL  62941-9801    . 
Loca  ion:  Ohio  River  Locks  and  Dam  No.  53 

at  jrand  Chain 
Lane  holding  Agency:  COE 
Prop  srty  Number  319010002 
Stati  s:  Unutilized 
Com  nent;  900  sq.  ft.;  one  flexjr  wexxl  frame; 

m(  St  recent  use^residence. 
Bldg  5 

Ohie  River  Locks  ft  Dam  No.  53 
Gran  d  Chain  Co:  Pulaski  IL  62941-9801 
Lex:a  ion:  Ohio  River  Lcx:ks  and  Dam  No.  53 

at  ^rand  Chain 
Lane  holding  Agency;  COE 
Prop  srty  Number:  319010003 
Statv  s:  Unutilized 
Com  nent:  900  sq.  ft.;  one  floor  wex)d  frame, 

m(  st  recent  use — residence. 
Bldg  4 

Ohic  River  Locks  &  Dam  No.  53 
Grar  d  Chain  Co:  Pulaski  IL  62941-9801 


Lexration:  Ohio  River  locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame, 

most  recent  use — residence. 
Blelg.  3 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Lcx:ation:  Ohio  River  Lex:ks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010005 
Status:  Unutilized 

Comment:  900  sq.  ft.;  one  floor  wood  frame. 
Bldg.  2 

Ohio  River  hocks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  3 1 901 0006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  fle>or  wood  fr^me, 

most  recent  use — residence. 
Bldg.  1 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Lexks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft;  one  floor  wood  frame. 

most  recent  use — residence. 

Indiana 

Bldg.  01,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monre)e  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number  319140002 
Status:  Unutilized 
Comment:  1,312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 
Bldg.  02,  Monroe  Lake 
Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  319140003 
Status:  Unutilized 
Comment:  1,312  sq.  ft..  1  story  brick 

residence,  off-site  use  only. 
Bldg.  140.  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230007 
Status:  Underutilized 
Comment:  60  sq.  ft.,  concrete  block  bldg.. 

most  recent  use — trash  house,  access 

restrictions. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  LA  5111(>- 

Landholding  Agency:  Air  Force 

Property  Number  189310001 

Status:  Unutilized 

Comment:  1,932  sq.  ft.  1-story  concrete  block 

bldg.,  most  recent  use — storage,  pigeon 

infested. 


Bldg.  00669 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Numl>er  189310002 

Status:  Unutilized 

Comment:  1,113  sq.  ft..  1-story  concrete  block 

bldg..  contamination  clean-up  in  pr(x:ess. 
Bldg.  00106,  Fort  Dodge 
Ft.  Dodge  Co:  Webster  lA  50501- 
Landholding  Agencry:  Air  Force 
Property  Number  189310051 
Status:  Unutilized 
Comment:  200  sq.  ft.,  1 -story  wood  frame. 

needs  rehab,  most  recent  use — storage. 
Bldg.— Prairie  Ridge 
Rathbum  Lake  Project.  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number  319340002 
Status:  Unutilized 
Comment:  water  storage  tower,  off-site  use 

only. 

Bldg. — Bridgeview 

Rathbum  Lake  Project.  R.  R.  #3 

Centerville  Co:  Appanoose  L\  52S44- 

Landholding  Agency:  COE 

Profwrty  Number  319340003 

Status:  Unutilized 

Comment:  416  sq.  ft..  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Bldg.— Island  View 

Rathbun  Lake  Project,  R.R.  #3 

Centerville  Co:  Appanoose  lA  52544- 

Landholding  Agency:  COE 

Property  Number  31934004 

Status:  Unutilized 

Comment:  416  sq.  ft,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Bldg.— Rolling  Cove 

Rathbun  Lake  Project,  R  R.  #3 

Centerville  Co:  Appanoose  lA  52544- 

Landholding  Agency:  COE 

Property  Numbeft  319340005 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 

Kansas 

Trailer — Clinton  Lake 

Rt  5,  Box  109B 

Lawrence  Co:  Douglas  KS  66046- 

Landhoiding  Agency:  COE 

Property  Number  319410003 

Status:  Excess 

Conunent:  double-wide  trailer  (24x50),  most 

recent  use — residence,  needs  repair,  off-site 

use  only. 

Kentucky 

Green  River  Lock  ft  Dam  #3 

Rochester  Co:  Butler  KY  4227S- 

Location:  SR  70  west  frtjm  Moigantown,  KY.. 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 
Kentucky  River  Lock  and  Dam  3 
Pleasurcville  Co:  Henry  KY  40057- 


Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561.  right  on  561 

approximately  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft;  2  story  wood  frame; 

structural  deficiencies. 
Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll  KY  41008- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319011628 
Status:  Unutilized 
Comment:  1,530  sq.  ft;  2  story  wood  frame 

house;  subject  to  periodic  flexxling;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit  go 

east  on  SR  #227  to  highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319011629 
Status:  Unutilized 
Comment:  1,530  sq.  ft;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Utility  Bldg,  Nolin  River  Lake 
Moutardier  Recreation  Site 
Co:  Edmonson  KY 
Landholding  Agency:  COE 
Property  Number  319320002 
Status:  Unutilized 

Conmient  541  sq.  ft.,  concrete  block,  off-site 
use  only. 

Bldg.  2— Green  River  Lake 

544  Lake  Road 

Campbellsville  Co:  Taylor  KY  42718-9805 

Landholding  Agency:  COE 

Property  Number  319410001 

Status:  Unutilized 

Comment:  1,620  sq.  ft.,  one  story,  brick 
veneer  residence,  presence  of  asbestos,  off- 
site  use  only. 

Bldg.  1— Green  River  Lake 

544  Lake  Road 

Campbellsville  Co:  Taylor  KY  42718-9805 

Landholding  Agency:  COE 

Property  Number  319410002 

Status:  Unutilized 

Comment:  1,620  sq.  ft,  one  story,  brick 
veneer  residence,  presence  of  asbestos,  off- 
site  use  only. 

Louisiana 

Barksdale  Radio  Beacon  Annex 
Curtis  Co:  Bossier  LA  71  Ill- 
Location:  7  miles  south  of  Bossier  Qty  on 

highway  71  south;  left  iv«  miles  on 

highway  C1552. 
Landholding  Agency:  Air  Fejrce 
Property  Numb«r  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft;  1  story  wood/exmcrete; 

on  11.25  acres. 

Maine 

31  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St 

Bangor  Co:  Penobscot  ME 

Landholding  Agency:  Air  Force 


Property  Nimiber  189310052 

Status:  Excess 

Comment:  2916-7097  «q.  ft,  1-2  ttoiy  wood. 

3-duplexes,  27-four  ptexes  totaling  114 

units  with  garages 
GSA  Number  2-D-ME-526G. 
Michigan 
Bldg.  30 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Faroe 
Property  Number  189010779 
Status:  Excess 
Comment:  2.593  sq.  ft.;  1  floor  concreto 

block;  possible  asbestos;  potential  utilitier. 

most  recent  use — communications 

transmitter  building. 
Bldg.  46 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010786 
Status:  Excess 
Comment:  5,898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — visiting  personnel 

housing. 

Bldg.  51 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

f*roperty  Number  189010791 

Status:  Excess 

Comment:  1.134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  52 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010792 
Status:  Exce.ss 
Comment:  1,134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  53 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010793 
Status:  Excess 
Comment:  1.134  sq.  ft.;  1  story  wood  &Bme 

residence  with  garage;  possible  asbestos. 
Bldg.  54 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010794 
Status:  Exe^M 
Comment:  1.134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  55 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010795 
Status:  Excess 
Comment:  1.134  sq.  ft.;  1  story  wotxl  frame 

residence  with  garage;  possil>le  asbestoc 
Bldg.  56 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991}- 
Landholding  Agenery:  Air  Force 
Property  Number.  189010796 
Status:  Excess 

Comment:  1.134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
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Bldg.57 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
ProiJerty  Number:  189010797 
Status:  Excess 

Comment:'  1,134  sq.  ft.;  1  story  wood  frame 
residence  with  garage:  possible  asbestos. 

Bldg.  58 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010798 
Status:  Excess 

Comment:  1,134  sq.  ft.;  1  story  wood  fr^me 
residence  with  garage;  possible  asbestos. 

Bldg.  59 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landbolding  Agency:  Air  Force 
Property  Number  189010799 
Status:  Excess 

Comment:  1,134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  60 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010800 
Status:  Excess 

Comment:  1,134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  61 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010801 

Status:  Excess 

Comment:  1,134  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010802 
Status:  Excess 
Comment:  1,134  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 

Bldg.  63 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010803 
Status:  Excess 

Comment:  1.306  sq.  ft.;  1-story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  64 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010804 

Status:  Excess 

Comment:  1,306  sq.  ft.;  1-story  wood  fr^nie 

residence  with  garage:  possible  asbestos. 
Bldg.  65 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010805 
Status:  Excess 
Comment:  1,306  sq.  ft.;  1-story  wood  fr^me 

residence  with  garage;  possible  asbestos. 

Bldg.  66 

Calumet  Air  Force  Stat'on 


Calume  Co:  Keweenaw  MI  4  9913- 
Landho  ding  Agency:  Air  Force 
Propert '  Number  189010806 
Status:   Ixcess 

Comme  it:  1,306  sq.  ft.;  1-story  wood  bame 
residi  nee  with  garage;  possible  asbestos. 

Bldg.  6: 
Calume 
Calume 


Air  Force  Station 
Co:  Keweenaw  MI  49913- 
Landhof  ding  Agency:  Air  Force 
Number:  189010807 
^cess 
:  1 ,306  sq.  ft.;  1-story  wood  fr-ame 
d4nce  with  garage;  possible  asbestos. 


Propert ' 
Status 
Comme(it 
resi 

Bldg. 
Calume 
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Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landhc  ding  Agency:  Air  Force 
Propert  '  Numl»r:  189010808 
Status:  ^cess 

Commc  at:  1,478  sq.  ft.;  1-story  wood  fnme 
resid  mce  with  garage;  possible  asbestos. 

Bldg.  71 1 

Calume  i  Air  Force  Station 

Calume ;  Co:  Keweenaw  MI  49913- 

Landhc  Iding  Agency:  Air  Force 

Propert  /  Number:  189010809 

Status:  Sxcess 

Comm^it:  1,394  sq.  ft.;  1-story  concrete 

,  possible  asbestos;  most  recent  use — 

center. 


block; 

youtl 
Bldg, 
Calum<  t 
Calum<  t 


Properly 
Status: 


Bldg 
CalumAt 
Calumi  t 


Air  Force  Station 
Co:  Keweenaw  MI  49913- 
Landh(|lding  Agency:  Air  Force 
Number:  189010811 
Excess 
Commt  nt:  1,168  sq.  ft.;  1-story  wood  frame 
resic  mce;  potential  utilities;  possible 
asbeyos. 
Bldg. 

Calumit  Air  Force  Station 
Calumi  t  Co:  Keweenaw  MI  49913- 
Landh(  Iding  Agency:  Air  Force 
Proper  y  Number  189010812 
Status:  Excess 

Comm  nt:  1,168  sq.  ft.;  1-story  wood  frame 
resic  jnce;  potential  utilities;  possible 
asbet  tos. 
7t 


Air  Force  Station 
Co:  Keweenaw  MI  49913- 
LandhAlding  Agency:  Air  Force 
Proper  y  Numb«r:  189010813 
Status:  Excess 
Comm  int:  1,168  sq.  ft.;  1-story  wood  frame 

resic  ence;  potential  utilities;  possible 

asbeitos. 
Bldg. 

Calumet  Air  Force  Station 
Calum  !t  Co:  Keweenaw  MI  49913- 
Landb  dding  Agency:  Air  Force 
Propel  y  Number:  189010814 
Status;  Excess 
Comm  int:  1,168  sq.  ft.;  1-story  wood  fi^me 

resic  ence;  potential  utilities;  possible 

asbestos. 
Bldg. 

Calumfet  Air  Force  Station 
Calum  ;t  Co:  Keweenaw  MI  49913- 
Landh  aiding  Agency:  Air  Force 
Propel  y  Number:  189010815 
Status  Excess 


Comment:  1.168  sq.  ft.;  l-story  wocxl  inme 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  77 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010816 
Status:  Excess 
Comment:  1,168  sq.  ft.;  1-story  wood  frame 

residenc:e;  potential  utilities;  possible 

asbestos. 
Bldg.  78 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010817 
Status:  Excess 
Comment:  1,168  sq.  ft.;  1-story  wocxi  frame 

residenc:e;  potential  utilities;  possible 

asbestos. 

Bldg.  79 

Calumet  Air  Forc»  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010818 

Status:  Excess 

Comment:  1,168  sq.  ft.;  1-story  wood  fr-ame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  80 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010819 
Status:  Excess 
Comment:  1,168  sq.  ft.;  1-story  wood  fr^me  ■ 

residenc:e;  potential  utilities;  possible 

asbestos. 
Bldg.  81 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010820 
Status:  Excess 
Comment:  1.168  sq.  ft.;  l-stor>wood  fr^me 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  82 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agencry:  Air  Force 
Property  Number:  189010821 
Status:  Excess 
Conunent:  1,168  sq.  ft.;  1-story  wocxi  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  83 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010822 
Status:  Excess 
Comment:  1,168  sq.  ft.;  1-story  wood  fr^me 

re$idenc:e;  potential  utilities;  possible 

asbestos. 
Bldg.  84 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010823 
Status:  Exc:ess 
Comment  1,168  sq.  ft.;  1 -story  wcx>d  fr-ame 

residence;  potential  utilities;  possible 

asbestos. 


Bldg.  85 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010824 

Status:  Excess 

Comment:  1,168  sq.  ft.;  l-story  wood  fr-ame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  86 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agencry:  Air  Force 
Property  Number:  189010825 
Status:  Excess 
Comment:  1,168  sq.  ft.;  l-story  wcxxl  fr^me 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  87 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010826 
Status:  Exc:ess 
Comment:  1,168  sq.  ft.;  l-story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  88 

Calumet  Air  Forc:e  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010827 

Status:  Excess 

Comment:  1,168  sq.  ft.;  l-story  wood  fr^me 

residence;  potential  utilities:  possible 

asbestos. 

Bldg.  89 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010828 

Status:  Excess 

Comment:  1,168  sq.  ft.;  l-story  wcxkI  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010829 
Status:  Excess 
Comment:  171  sq.  ft.;  1  floor;  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  98 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Nimiber:  189010830 
Status:  Excess 
Comment:  114  sq.  ft.;  1  floor,  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  10 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010836 
Status:  Excess 
Comment:  1,056  sq.  ft.;  l-story  wood  frame 

residence. 

Bldg.  216 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010847 


Status:  Excess 

Comment:  780  sq.  ft;  l-story  wood  frame 

housing  garage. 
Bldg.  217 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Ntmiber:  189010848 
Status:  Excess 
Comment:  780  sq.  ft;  l-story  wood  frame 

housing  garage. 
Bldg.  218 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010849 
Status:  Excess 
Comment:  780  sq.  ft;  l-story  wood  frame 

housing  garage. 
Bldg.  219 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010850 
Status:  Excess 
Comment  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  220 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010851 
Status:  Excess 
Comment:  780  sq.  ft;  l-story  wood  frame 

housing  garage. 
Bldg.  221 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010852 
Status:  Excess 
Comment:  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  222 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010853 
Status:  Excess 
Comment:  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.*  223 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010854 
Status:  Excess 
Comment:  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  224 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010855 
Status:  Excess 
Comment  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010856 
Status:  Excess 
Comment:  390  sq.  ft.;  l-story  wood  frame 

housing  garage. 


Bldg.  212 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Fon» 

Property  Number  189010859 

Status:  Excess 

Comment:  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  214 

Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010861 
Status:  Excess 
Comment  780  sq.  ft.;  l-story  wood  frame 

housing  garage. 
Bldg.  23 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010865 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4  9913- 
Landholding  Agency:  Air  Force 
Property  Number  189010866 
Status:  Excess 
Comment  44  sq.  ft;  1  story;  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  36 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010872 
Status:  Excess 
Comment:  25  sq.  ft.;  1-floor  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  37 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010873 
Status:  Excess 
Comment:  25  sq.  ft.;  1-floor  metal  frame; 

prior  use — storage  of  fire  hoses. 
Bldg.  201 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  NumberT  189010879 
Status:  Excess 
Comment:  25  sq.  ft.;  1-floor  metal  frame: 

prior  use — storage  of  fire  hoses. 

Montana 

Bldg.  00007 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330066 

Status:  Unutilized 

Comment:  992  sq.  ft.,  l-story  metal,  most 

recent  use — auto/hobby  shop. 
Bldg.  00008 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330067 
Status:  Unutilized 
Comment:  2,640  sq.  ft.,  l-story  metal,  most 

recent  use — vehicle  parking. 
Bldg.  00016 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
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Property  Number  189330068 
Status:  Unutilized 

Comment:  3.604  sq.  ft.  1-stoiy  cinder  block, 
most  recent  use — storage. 

Bldg.  00023 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330069 

Status:  Unutilized 

Comment:  3,315  sq.  ft,  1-story  wood,  most 

recent  use — fire  station. 
Bldg.  00024 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330070 
Status:  Unutilized 
Comment:  5,016  sq.  ft.,  1-story  brick,  most 

recent  use— dormitory. 
Bldg.  00027 

Havre  Air  Force  Station  Co:  Hill  MT  S9501- 
Landhqlding  Agency:  Air  Force 
Property  Number:  189330071 
Status:  Unutilized 
Comment  14,280  sq.  ft,  1-stocy  cinder  block. 

most  recent  use — recreation  center  and 

commissary  store. 

Bldg.  00029 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number:  189330072 

Status:  Unutilized 

Comment:  63  sq.  ft.,  1-stoiy  metal. 

Bldg.  00031 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330073 

Status:  Unutilized 

Comment:  3.130  sq.  ft.,  1-story  cinder  block, 

most  recent  use — maintenance  shop  and 

admin. 

Bldg.  00032 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 

Landholding  Agency:  Air  Force 

Property  Number  189330074 

Status:  Unutilized 

Comment:  64  sq.  ft.,  metal,  most  recent  use — 

storage. 
Bldg.  00035 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330075 
Status:  Unutilized 
Comment:  2.252  sq.  ft,  4-story  metal,  most 

recent  use — storage.  "" 

Bldg.  00039 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number:  189330077 
Status:  Unutilized 
Comment:  874  sq.  ft.,  l-story  masonry.  most~ 

recent  use — storage. 
Bldg.  00041 

Havre  Air  Force  Station  Co:  Hill  MT  59501- 
Landholding  Agency:  Aii  Force 
Property  Number  189330078 
Statxis:  Unutilized 

Comment:  108  sq.  ft.  1-story  masonry. 
Bldg.  00042 

Havre  Air  Force  SUtion  Co:  Hill  MT  59501- 
Landholding  Agency:  Air  Force 
Property  Number  189330079 
Status:  Unutilized 
Comment:  760  sq.  ft,  l-story  masonry,  most 

recent  use — warehouse. 


Bldg.  01)044 
Havre .  iit  Force  Station  Co:  Hill  MT  59501- 
Landhi  Iding  Agency:  Air  Force 
Proper  y  Number  189330080 
Status:  Unutilized 
Comm(  nt:  3.298  sq.  ft,  1-story  metal,  most 
recei  t  use — ^wood  hobby  shc^. 

Bldgs.  >1,  52,  56.58 

Havre ,  Ur  Force  Station  Co:  Hill  MT  59501- 

Landh(  Iding  Agency:  Air  Force 

Proper  y  Number  189330081 

Status:  Unutilized 

Commi  nt:  1,352  sq.  ft,  each,  1-story  wood. 

most  recent  use — residential. 
Bldgs.   )3-55,  57,  59. 61,63,  65. 67,  69.  71 
Havre ,  lir  Force  Station  Co:  Hill  MT  59501- 
Landh(  Iding  Agency:  Air  Force 
Proper  y  Number  189330082 
Status:  Unutilized 
Commi  nt:  1,152  sq.  ft.,  each,  1-story  wood. 

mosi  recent  use — residential. 
Bldgs.  >0,  62.  64,  66.  68 
Havre  ,  Ur  Force  Station  Co:  Hill  MT  59S01- 
Landhi  ilding  AgeiKy:  Air  Force 
Proper  y  Number  189330083 
Status:  Unutilized 
Comm  int:  1,361  sq.  ft.,  each,  1-story  Mrood, 

mosI  recent  use — residential. 
Bldgs.  '0.  72,  74,  78 

Havre  Mr  Force  Station  Co:  Hill  MT  59501- 
Landhi  tiding  Agency:  Air  Force 
Proper  y  Number  189330084 
Status:  Unutilized 
Comm  tat:  1,455  sq.  ft.,  each,  1-story  wood, 

mos'  recent  use — ^residential. 
Bldgs.  76,  80 

Havre  Mr  Force  Station  Co:  Hill  MT  59501- 
Landhi  >lding  Agency:  Air  Force 
Proper  ;y  Number  189330085 
Status:  Unutilized 
Comm  snt:  1,343  sq.  ft.,  each,  1 -story  wood. 


mos! 


Bldg, 
Havre 


(2 


mos 
Bldgs. 
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Havre 


184- - 


recent  use — residential. 


!  Mr  Force  Station  Co:  Hill  MT  59501- 
Landh  )lding  Agency:  Air  Force 
Proper  y  Number  189330086 
Status;  Unutilized 

Comm  mt:  1,553  sq.  ft.,  each,  1-story  wood, 
recent  use — residential. 


150, 152, 154, 156, 158, 160, 162. 164, 
170, 172, 174, 176, 178, 180. 182. 


Mr  Force  Station  Co:  Hill  MT  59501- 
Landh  >lding  Agency:  Air  Force 
Propel  ty  Number  189330087 
Status  Unutilized  •   ' 

Comm  ;nt:  1,247  sq.  ft.,  each,  l-story  wood, 

mos  recent  use — residential. 
Bldgs.  106-109, 112-113 
Havre  Mr  Force  Station  Co:  Hill  MT  59501- 
Landh  >lding  Agency:  Air  Force 
Propel  ty  Number  189330088 
Status  Unutilized 
Comm  mt:  36  sq.  ft.,  each,  most  recent  use — 

fire  lose  house. 
Bldgs.  202,  204,  206,  212,  214.  216.  218 
Havre  Mr  Force  Station  Co:  Hill  MT  59501- 
Landh  >lding  Agency:  Air  Force 
Propel  ty  Number  189330089 
Status  Unutilized 
Comm  snt:  72  sq.  ft,  each,  most  recent  use — 

stor  ge  units. 

Bldgs.  208.  210 

Havre  lAir  Force  Station  Co:  Hill  MT  59501- 


Landholding  Agency:  Air  Force 
Property  Number  189330090 
Status:  Unutilized 

Comment:  36  sq.  ft,  each,  most  recent  use — 
storage. 

New  Jersey 

Sandy  Hook  Light 

Middletown  Co:  Monmouth  NJ  07732- 

Location:  Adjacent  to  Gateway  National 

Recreation  Area 
Landholding  Agency:  DOT 
Property  Number  879340001 
Status:  Unutilized 
Comment:  Brick  29' base  diameter 

lighthouse,  historic  structure,  needs  major 

rehab. 

North  Carolina 

Dwelling  1 

USCG  Coinjock  Housing 

Coinjock  Co:  Currituck  NC  27923- 

Landholding  Agency:  DOT 

Property  Number  879120083 

Status:  Unutilized 

Conmient:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 
Dwelling  2 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120084 
Status:  Unutilized 
Comment:  One  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 
Dwelling  3 

USCG  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Numbner  879120085 
Status:  Unutilized 
Conmient:  One  story  wood  residence, 

periodic  flotMing  in  garage  and  utility 

room  occurs  in  heavy  rainfall. 

CHiio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number  319120018 
Status:  Unutilized 
Comment:  1,600  sq.  ft.  bldg.  with  1/2  acre  of 

land,  2-story  brick  frame,  needs  rehab,  on 

Natl.  Register  of  Historic  Places,  no 

utilities,  oR^site  use  only. 
William  H.  Harsha  Lake  Bldg. 
3782  Williamsburg-Bantam  Road 
Batavia  Co:  Qermont  OH  45106- 
Landholding  Agency:  COE 
Property  Number  319240011 
Status:  Unutilized 
Comment  1,568  sq.  ft.,  wood  frame 

residence,  needs  major  repairs,  oGf-site  use 

only. 

Oklahoma 

Govt.  Quarters  #1 

Fort  Supply  Lake 

Section  16,  T  24  N,  R  22  E 

Ft  Supply  Co:  Woodward  OK  73841-0248 

Landholding  Agency:  CC£ 

Property  Number  319330001 


Status:  Excess  . 

Comment:  1,568  sq.  ft.,  l-story  steel  frame, 

most  recent  use — residential,  off-site  use 

only. 

Govt.  Quarters  *2 

Fort  Supply  Lake 

Section  16,  T  24  N,  R  22  E 

Ft  Supply  Co:  Woodward  OK  73841-0248 

Landholding  Agency:  COE 

Property  Number  319330002 

Status:  Excess 

Comment:  1,568  sq.  ft.,  l-story  wood  frame, 

most  recent  use — residential,  off-site  use 

only. 

Peimsylvania 

Mahoning  Creek  Reservoir 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Landholding  Agency:  COE 

Property  Number  319210008 

Status:  Unutilized 

Conmient:  1,015  sq.  ft.,  2-story  brick 

residence,  off-site  use  only. 
Bldg.  25— VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number  979210001 
Status:  Unutilized 
Conunent:  133  sq.  ft.,  l-story  brick  guard 

house,  needs  rehab. 

South  Carolina 

Bldg.  1 

J.  S.  Thurmond  Dam  and  Reservoir 

Clarks  Hill  Co:  McCormick  SC  29821- 

Location:  1/2  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011544 
Status:  Excess 
Conunent:  1,900  sq.  ft.;  l-story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  2 

).  S.  Thurmond  Dam  and  Reservoir 
Qarks  Hill  Co:  McCormick  SC  29821- 
Location:  1/2  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011545 
Status:  Excess 
Comment:  1,900  sq.  ft.;  l-story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  3 

J.  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  1/2  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  3 1 901 1 546 
Status:  Excess 
Comment:  1,900  sq.  ft.;  l-story  masonry 

fr«ne;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  4 

).  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  1/2  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011547 
Status:  Excess 
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Comment:  1,900  sq.  ft;  l-story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 
Bldg.  5 

).  S.  Thurmond  Dam  and  Reservoir 
aarks  Hill  Co:  McCormick  SC  29821- 
Location:  1/2  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011548 
Status:  Excess 
Comment:  1,900  sq.  ft.;  l-story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage. 

Bldg.  1,  Fort  Randall 

Lake  Francis  Case  Project 

RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 

Landholding  Agency:  COE 

Property  Number  319410004 

Status:  Unutilized 

Comment:  1,403  sq.  ft.,  2-story  residence, 

basement  is  full  of  water,  off-site  use  only. 
Garage  1,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410005 
Status:  Unutilized 

Comment:  364  sq.  ft  garage,  off-site  use  only. 
Garage  2,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2.  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410006 
Status:  Unutilized 

Comment:  288  sq.  ft.  garage,  off-site  use  only. 
Granary,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410007 
Status:  Unutilized 
Comment:  448  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.*l 

Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410008 
Status:  Unutilized 
Comment  2,400  sq.  ft  bam,  nK>st  recent 

use — storage,  off-site  use  only. 
Bam  «2,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410009 


Status:  Unutilized 

Comment:  1,248  sq.  ft.  bam.  most  recent 

use — storage,  off-site  use  only. 
Machine  Shed,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317-' 
Landholdhig  Agency:  COB 
Property  Number  319410010 
Status:  Unutilized 
Comment:  2,275  sq.  ft.  bam,  most  recent 

use — storage,  off-site  use  only. 
Concrete  Silo,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410011 
Status:  Unutilized 
Comment:  18,000  bushel  capacity,  most 

recent  use — storage,  off-site  use  only. 
Metal  Silo,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410012 
Status:  Unutilized 
Comment:  16,000  bushel  capacity,  most 

recent  use — storage,  off-site  use  only. 
Shed,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landholding  Agency:  COE 
Property  Number  319410013 
Status:  Unutilized 
Comment:  120  sq.  ft.  bam,  most  recent  use — 

storage,  off-site  use  only. 
Chicken  Coop,  Fort  Randall 
Lake  Francis  Case  Project 
RR  2,  Box  20 

Bonesteel  Co:  Gregory  SD  57317- 
Landbolding  Agency:  COE 
Property  Number  319410014 
Status:  Unutilized 
Comment:  160  sq.  ft.,  most  recent  use — 

chicken  production,  off-site  use  only. 

Tennessee 

Bldg.  16,  VAMC  Mountain  Home 

Johnson  Co:  Washington  TN  37604- 

Landholding  Agency:  VA 

Property  Number  979220007 

Status:  Unutilized 

Comment:  3,215  sq.  ft.,  3-story  wood  frame 

residence,  needs  repair,  subject  to  historic 

preservation  requirements. 

Texas 

Cabin,  Texoma  Lake 

Lot  100.  Tract  673.  Mill  Creek  Estates  Co: 

Grayson  TX 
Landholding  Agency:  COE 
Property  Number  319330003 
Status:  Excess 
Comment:  975  sq.  ft.,  l-story  wood  frame 

with  asbestos  and  masonite  wall,  most 

recent  use — residential,  off-site  use  only. 
House,  Texoma  Lake 
Lot  102,  Tract  669.  Mill  Creek  Estates  Co: 

Grayson  TX 
Landholding  Agency:  COE 
Property  Number  319330004 
Status:  Excess 
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Conunent:  1,296  sq.  ft.  1-stfary  brick  veneer, 
most  recent  use — residential,  off-site  use 
only. 

Virginia 

Housing 

Rt.  637— Gwynnville  Road 

Gwynn  Island  Co:  Mathews  VA  23066- 

Landholding  Agency:  DOT 

Property  Number  879120082 

Status:  Unutilized 

Conunent:  929  sq.  ft.,  1 -story  residence. 

Washington 

Residence — Tract  1500-1 

LSRFWCP  Area,  Hwy  12 

Walla  Walla  Co:  Walla  Walla  WA  99362- 

Landholding  Agency:  COE 

Property  Number:  319320006 

Status:  Excess 

Comment:  1.176  sq.  fl.,  1-story  frame 

residence,  need  roadway  easement,  off-site 

use  only. 

West  Virginia 

House — Stonewall  Jackson  Lake 
Entrance  to  State  Park  off  Route  19 
Roanoke  Bay  Co:  Lewis  WV  2&4S2- 
Landholding  Agency:  COE 
Property  Number:  319320007 
Status:  Excess 

Comment:  2,367  sq.  ft.,  1-story  frame 
residence,  off-site  use  only. 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  Wl  54911- 

Landholding  Agency:  COE 

Property  Number  319011524  . 

Status:  Unutilized 

Comment:  1,224  sq.  ft.;  2-story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Landholding  Agency:  COE 
Property  Number.  319011525 
Status:  Unutilized 
Conunent:  908  sq.  ft.;  2-story  wood  frame 

residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 

Landholding  Agency:  COE 

Property  Number  319011527 

Status:  Unutilized 

Comment:  1.290  sq.  ft.;  2-story  wood  frame 

residence;  needs  rehab:  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie  Wl  54911- 

Landholding  Agency:  COE 

Property  Number  319011531 

Status:  Unutilized 

Comment:  1,300  sq.  ft.;  potential  utilities;  2- 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 


Wright  town  Co:  Outagamie  WI  54180- 
Locatio  i:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landhc  Iding  Agency:  COE 
Proper!  f  Number:  3 1 901 1 533 
Status:  Unutilized 
Commit:  1,952  sq.  ft.;  2-story  wood  frame 

resid  ince;  potential  utilities;  needs  rehab. 

Formei  Lockmaster's  Dwelling 

Little  K  auKauna  Lock 

Little  K  auKauna 

Lawrer  ce  Co:  Brown  WI  54130- 

Locatic  a:  2  miles  southeasterly  from 
inter  ection  of  Lost  Dauphin  Road  (County 
Trun  c  Highway  "D")  and  River  Street. 

Landh(  Iding  Agency:  COE 

Proper^  Number  319011535 

Status:  Unutilized 

Comm(  nt:  1,224  sq.  ft.;  2-story  brick/wood 
frami  residence;  needs  rehab. 


Mil 


Lockmaster's  Dwelling 
(^lute,  2nd  Lock 
Street 

ute  Co:  Outagamie  WI  54140- 
dh<}lding  Agency:  COE 
Number  319011536 
Unutilized 
Comm4nt:  1,224  sq.  ft.;  2-story  brick/wood 
residence;  potential  utilities;  needs 
;  secured  area  "with  alternate  access. 


Formei 

Little 
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Bldg.  8 

VA  Mc  ileal  Center 

Count]  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landhi  Iding  Agency:  VA 

Properly  Number:  979010056 

Status:  Underutilized 

Comm(  nt:  2,200  sq.  ft.,  2-story  wood  frame. 
f>oss  ble  asbestos,  potential  utilities, 
struc  tural  deficiencies,  needs  rehab. 

Wyom  ng 

Glenda  le  Microwave  Bldg. 

Sectioi  1 

Cody  C  o:  Park  WY  82414- 

Landhi  ilding  Agency:  Energy 

Proper  y  Number  419220001 

Status:  Excess 

Comm  nt:  223  sq.  ft.,  metal  frame. 

com  nunication  equipment  bldg..  limited 

Dtilii  ies.  off-site  removal  only. 

Land  ( <y  State) 

Alabar  la 

VA  Me  dical  Center 
VAMC 

Tuskej  ee  Co:  Macon  AL  36083- 
Landhi  ilding  Agency:  VA 
Proper  y  Number  979010053 
Status:  Underutilized 
Comm  snt:  40  acres,  buffer  to  VA  Medical 
Cent  ;r,  potential  utilities,  undeveloped. 

Arkan!  as 


)1 

Lake 
12 

Arkadilphia  Co:  Clark  AR  71923-9361 
Landh  tiding  Agency:  COE  Property  Number. 

319(  10071 
Status:  Unutilized 
Comm  !nt:  77.6  acres. 


D2 
Uke 
13 
Arkadilphia  Co:  Clark  AR  71923-9361 


Landholding  Agency:  COE 
Property  Number  319010072 
Status:  Unutilized 
Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Gark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24.  25.  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010074 

Status:  Unutilized 

Comment:  236.37  acces. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71523-9361 

Landholding  Agency:  COE 

Property  Number  319010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71933-9361 

Landholding  Agency:  COE 

Property  Number  319010078 

Status:  Unutilized 

Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Go:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  CC£ 

Property  Number  319010080 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  3 1 901 008 1 
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Status:  Unutilized 

Comment  19.50  acres. 

LakeGreeson 

Section  7.  8  and  18 

Murfreesboro  Co:  Pike  AR  7195ft-9720 

Landholding  Agency:  COE 

Property  Number  319010083 

Status:  Unutilized 

Comment:  46  acres. 

California 

60  AGR/DE 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  Air  Force 

Property  Number  169010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use- 
location  for  instrument  landing  systems 
equipment 

Lake  Mendocino 

1160  Lake  Mendocino  Drive 

Ukiah  Co:  Mendocino  CA  95462-9404 

Landholding  Agency:  COE 

Property  Number  319011015 

Status:  Unutilized 

Comment:  20  acres;  steep,  dense  brush; 
potential  utilities. 

Land 

4150  Qerowt  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number  979240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area. 

Guam 

Annex  1 

Andersen  Communication 

Dededo  Co:  Guam  GU  96912- 

Location:  In  the  municipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  189010427 

Status:  Underutilized 

Comment:  862  acres;  subject  to  utilities 
easements. 

Annex  2.  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  969 1 2- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
F'roperty  Number  189010428 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 
easements. 

Illinois 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  ft  Moultr  IL  62565- 

9804 
Landholding  Agency.  COE 
Property  Number  319240004 
Status:  Unutilized 
Comment:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.  and  a  small  access  road. 

easement  restrictions. 

Indiana 

Tracts  903. 905. 905-C 
Patoka  Lake  Project 
Taswell  Co:  Crawford  IN  47527- 
Location:  From  French  Lick.  IN.  take  SR  145S 
for  10  miles  to  intersection  with  SR  164. 


property  lies  east  and  adiSGenl  to  bigh%ray 
145. 

Landholding  Agency:  COE 

Property  Number  319030003 

Status:  Excess 

Comment:  22.35  acres;  limited  utilities. 

Tracts  142-A,  143 

Patoka  Lake  Prt>iect 

Dubois  Co:  Dubois  IN  47527-9661 

Location:  From  French  Lick.  IN  take  SR  145 
S.  for  20  miles  to  SR  164,  go  west  on  164 
for  7  miles  to  Celestine  RcMd,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
475,  then  right  for  V*  mile  to  property. 

Landholding  Agency:  COE 

Property  Number  319030004 

Status:  Excess 

Comment:  21.30  acres:  limited  utilities; 
subject  to  periodic  flooding. 

Tract  142-B 

Patoka  Lake  Project 

Dubois  Co:  Dubois  IN  47527-9661 

Location:  From  French  Lick,  IN  take  SR  145 
S  for  20  miles  to  SR  164,  go  west  on  164 
for  7  miles  to  Celestine  Road,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
475,  then  right  for  v«  miles  to  property. 

Landholding  Agency:  COE 

Property  Number  319030005 

Status:  Excess 

Comment:  4.74  acres;  limited  utilities; 
subject  to  periodic  flooding. 

Tract  601 

Patoka  Lake  Project 

French  Lick  Co:  Orange  IN  47527- 

Location:  IN.  State  Highway  145  south  to 
Jordan  Branch  Road,  Property  abuts  east 
right-of-way  fc*  Jordan  Road. 

Landholding  Agency:  COE 

Property  Number  319030006 

Status:  Excess 

Comment:  0.41  acre;  limited  utilities. 

Portion  of  Tract  1219 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  4675(>- 

Landholding  Agency:  ODE 

Property  Number  319310002 

Status:  Unutilized 

Comment:  0.88  acre,  potential  utilities. 

Portion  of  Tract  No.  1220 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  COE 

Property  Number  319310003 

Status:  Unutilized 

Comment:  0.30  acre,  potential  utilities. 

Portion  of  Tract  No.  1207 

Salamonie  Lake.  SR  9 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  CX)E 

Property  Number  319310004 

Status:  Unutilized 

Comment:  0.28  acre,  potential  utilities. 

Portion  of  Tract  No.  116 

Huntington  Lake 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  CX)E 

Property  Number  319320001 

Status:  Excess 

Comment:  3.41  acres  with  road  easement 

Kansas 

Parcel  1 

El  Dorado  Lake 

Section  13,  24,  and  IS 


(See  County)  Co:  ButltT  KS 
Landholding  Agency:  CX)E 
Property  Number  3190t0064 
Status:  Unutilized 

Conmient:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Tract  2625 

Berkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Landholding  Agency:  COB 

Property  Number  319010025 

Status:  Excess 

Comment  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Berkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

frx>m  the  village  of  Rockcastle. 
Landholding  Agency:  CGE 
Property  Number  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Berkley  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2Vx  miles  in  a  southerly  directioo 

frtDm  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment  3.59  acres;  rolling  and  wooded;  no 

utilities. 

Tract  2800 

Berkley  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6V2  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded:  no 

utilities. 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Numbw:  319010031 
Status:  Excess 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Berkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  dty  of 

Canton,  KY  on  the  waters  of  Hopson  Crcok. 
Landholding  Agency:  COE 
Property  Number  319010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Berkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3Vi  miles  in  ■  southerly  direction 

from  Canton.  KY. 
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Landholding  Agency:  COE 

Property  Number  319010033 

Status:  Excess 

CommPDt:  4.26  acres;  steep  and  wooded. 

Tract  4611 

Berkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  5  miles  south  of  Canton,  KY. 

Landholding  Agency:  COE 

Property  Number  319010034 

Status:  Excess 

Comment:  10.51  acies;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Berkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4^/^  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Berkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6*/z  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyyille  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number:  319010042 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 
Tract  1906 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Locetion:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  #1 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4'/^  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010046 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 
Tract  2001  #2 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  V/.t  miles  east  of 

Eddyyille.  KY. 


Lam  holding  Agency:  COE 

Proj  erty  Number:  319010047 

Stat  is:  Excess 

Con  ment:  8.64  acres;  steep  and  wooded;  no 

ut  lities. 
Tra( t  2005 

Barl  ley  Lake,  Kentucky  and  Tennessee 
Edd  rville  Co:  Lyon  KY  42030- 
Loa  tion:  Approximately  5''/z  miles  east  of 

E<  dyville,  KY. 
Lani  Iholding  Agency:  COE 
Pro]  erty  Number:  319010048 
Stat  is:  Excess 
Con  ment:  4.62  acres;  steep  and  wooded;  no 

ul  lities. 

Tra«  t  2307 

Barl  ley  Lake,  Kentucky  and  Tennessee 
Edd  rviWe  Co:  Lyon  KY  42030- 
Loo  tion:  Approximately  7'/i  miles 

sc  utheasterly  of  Eddyville.  KY. 
Lam  Iholding  Agency:  COE 
Pro;  erty  Number:  319010049 
Stat  is:  Excess 
Cor  ment:  11.43  acres;  steep;  rolling  and 

w  x>ded;  no  utilities. 
Tra«  t  2403 

Bar  ley  Lake,  Kentucky  and  Tennessee 
Edd  iTville  Co:  Lyon  KY  42030- 
LoG  tion:  7  miles  southeasterly  of  Eddyville, 

Kf. 
Lam  iholding  Agency:  COE 
Pro  erty  Number  319010050 
Stat  is:  Excess 
Con  ment:  1.56  acres;  steep  and  wooded;  no 

ul  ilities. 
Tra  t  2504 

Bar  ley  Lake,  Kentucky  and  Tennessee 
Edc  irville  Co:  Lyon  KY  42030- 
Loc  ition:  9  miles  southeasterly  of  Eddyville, 

Ki. 
Lan  Iholding  Agency:  COE 
Pro  lerty  Number:  319010051 
Stai  is:  Excess 
Cor  ment:  24.46  acres;  steep  and  wooded;  no 

u  ilities. 

Trai  t  214 

Bar  ley  Lake,  Kentucky  and  Tennessee 
Gra  id  Rivers  Co:  Lyon  KY  42045- 
Loc  Ition:  South  of  the  Illinois  Central 

R  lilroed,  1  mile  east  of  the  Cumberland 

R  ver. 
Lan  iholding  Agency:  COE 
Pro  >erty  Number:  319010052 
Stal  is:  Excess 

Cor  iment:  5.5  acres;  wooded;  no  utilities. 
Tra  t  215 

Bar  Jey  Lake,  Kentucky  and  Tennessee 
Gra  id  Rivers  Co:  Lyon  KY  42045- 
Loc  Ition:  5  miles  southwest  of  Kuttawa 
Lan  Iholding  Agency:  COE 
Pro  )erty  Number:  319010053 
Stal  js:  Excess 

Cor  iment:  1.40  acres:  wooded;  no  utilities. 
Tra  1  241 

Bar  Jey  Lake,  Kentucky  and  Tennessee 
Gra  id  Rivers  Co:  Lyon  KY  42045- 
Loc  Ition:  Old  Henson  Ferry  Road,  6  miles 

V  est  of  Kuttawa,  KY. 
Lan  iholding  Agency:  COE 
Pro  )erty  Number  319010054 
Sta  as:  Excess 
Coi  iment:  1.26  acres;  steep  and  wooded;  no 

u  ilities. 

Tra  is  306.  311,  315  and  325 


Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number  319010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded:  no 

utilities. 

Tracts  2305,  2306,  and  240O-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6^/2  miles  southeasterly  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010056 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tewiessee 
Linton  Co:  Trigg  KY  42212- 
Locetion:  Village  of  Linton,  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010059 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co;  Trigg  KY  4  2  2 1 2- 
Location:  4'/:  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319011621 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319011622 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyyille  Co:  Lyon  KY  42038- 
Locetion:  7  miles  southeasterly  from 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319011623 
Status:  Unutilized 
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Comment:  0.70  acres,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319011624 
Status:  Excess 
Comment:  11.16  acres:  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road.  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011626 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011627 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 

Tract  B— Markland  Locks  ft  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number  319130002 

Status:  Unutilized 

Comment:  10  acres,  most  recent  use — 
recreational,  possible  periodic  flooding. 

Tract  A — Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number  319130003 

Status:  Unutilized 

Comment:  8  acres,  most  recent  use- 
recreational,  possible  periodic  flooding. 

Tract  C — Markland  Locks  ft  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number  319130005 

Status:  Unutilized 

Comment:  4  acres,  most  recent  use — 
recreational,  piossible  {>eriodic  flooding. 

Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 

Illwill  Creek.  Hwy  90 

Hobart  Co:  Clinton  KY  42601- 

Landholding  Agency:  COE 

Property  Number  219140009 

Status:  Underutilized 

Comment:  91  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Portion  of  Lock  &  Dam  No.  1 


Kentucky  River 

Carrclton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number  319320003 
Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping],  access 
monitored. 

Portion  of  Lock  ft  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Landholding  Agency:  COE 
Property  Number  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 
access  monitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103-     • 

Landholding  Agency:  COE 

Property  Number  319011009 

Status:  Unutilized 

Comment:  1 1  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

U.  , 

Landholding  Agency:  COE 
Property  Number  319011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 
Land — 8.27  acres 
VA  Medical  Center 
2501  Shreveport  Highway 
Alexandria  Co:  Rapides  LA  71301- 
Lendholding  Agency:  VA 
Property  Number  979010009 
Status:  Unutilized 
Comment:  8.27  acres,  heavily  wood  with 

natural  drainage  ravine  across  pro(>erty, 

most  recent  use — recreation/buffer  area. 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Landholding  Agency:  VA 

Property  Number  979010020 

Status:  Underutilized 

Conunent:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Michigan 

Calumet  Air  Force  Station 

Section  1.T57N,R31W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010862 

Status:  Excess 

Comment:  34  acres;  potential  utilities 

Calumet  Air  Force  Station 

Section  31.  T58N,  R30W 

Houghton  Township 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 

Comment:  3.78  acres;  potential  utilities. 

Minnesota 

Parcel D 
Pine  River 


Cross  Lake  Co:  Crow  Wing  MN  56442- 
Location:  3  miles  from  city  of  Cross  Lake. 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011038 
Status:  Excess 

Comment  17  acres;  no  utilities. 
Tract  92 
Sandy  Lake 

McGregor  Co:  Aidcins  MN  55760- 
Location:  4  miles  west  of  highway  65, 15 

miles  from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number  319011040 
Status:  Excess 

Comment:  4  acres;  no  utilities. 
Tract  98 
Leech  Lake 

Benedia  Co:  Hubbard  MN  56641- 
Location:  1  mile  from  city  of  Federal  Dam. 

Mn. 
Landholding  Agency:  COE 
Property  Number  319011041 
Status:  Excess 
Comment:  7.3  acres;  no  utilities. 

Mississippi 

Paroel7 

Greneda  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities: 

intermittently  used  under  lease — expires 

1994. 
Parcels 
Grenada  Lake 
Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  3 1 901 1 020 
Status:  Underutilized 
Comment:  30  acres;  no  utilities: 

intermittently  used  under  lease— expires 

1994. 
Parcel  9 
Grenada  Lake 
Section  20,  T24N.  R7'-' 
Grenada  Co:  Yalobut:  .,<  MS  38901-0903 
Landholding  Agenrv  CDE 
Property  Number  31'»C11021 
Status:  Underutiliz*^ 
Comment:  23  acres,  r.o  utilities: 

intermittently  user!  under  lease— expires 

1994. 
Parcel  10 
Grenada  Lake 

Sections  16.  17, 18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011023 
Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 
use— wildlife  and  forestry  management 
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Parcels 

Grenada  Lake 

Section  4,  T23N,  RSE 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  3 1 901 1024 

Status:  Underutilized 

Comment:  120  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 

Parcel  4 
Grenada  Lake 
Section  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011025 
Status:  Underutilized 

Comment:  60  acres;  no  utilities:  most  recent 
use — wildliiie  and  forestry  management. 

Parcel  5 

Grenada  Lake 

Section  7.  T24N,  R6B 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011026 

Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management; 

(14  acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 

Parcel  11 

Grenada  Lake 

Section  20.  T24N.  RSE 

Grenada  Co:  Calhoun  MS  389Q1-0903 

Landholding  Agency:  COE 

Property  Number  319011028 

Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 
Grenada  Lake 
Section  25.  T24N.  R7E 
Grenada  Co:  Yalobusha  MS  38390-10903 
Landholding  Agency:  COE 
Property  Number  319011029 
Status:  Underutilized 
Conunent:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  13 
Grenada  Lake 
Section  34,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number:  319011030 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(1 1  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management. 


Pan  9l  15 
Grei  ada  Lake 
Sect  ion  4.  T24N,  R6E 
Grei  ada  Co:  Yalobusha  MS  38901-0903 
Lan  Iholding  Agency:  COE 
Pro|  erty  Number  319011032 
Stat  is:  Underutilized 

Con  ment:  40  acres;  no  utilities;  most  recent 
ui  e — wildlife  and  forestry  management. 

Par<  el  16 
Grei  lada  Lake 
Seel  Ion  9.  T23N,  R6E 
Grei  lada  Co:  Yalobusha  MS  38901-0903 
Lan  Iholding  Agency:  COE 
Pro  lerty  Number:  319011033 
Stat  is:  Underutilized 

Con  ment:  70  acres;  no  utilities;  most  recent 
u  e — ^wildlife  and  forestry  management. 

Pan  el  17 

Gre  lada  Lake 

Sec  ion  17,  T23N,  R7E 

Gre  lada  Co:  Grenada  MS  28901-0903 

Lan  Iholding  Agency:  COE 

Pro  )erty  Number  319011034 

Stal  Lis:  Underutilized 

Cor  iment:  35  acres;  no  utilities;  most  recent 

u  « — wildlife  and  forestry  management. 
Par  el  18 
Gre  lada  Lake 
Sec  ion  22,  T23N.  R7E 
Gre  lada  Co:  Grenada  MS  28902-0903 
Lan  dholding  Agency:  COE 
Pro  lerty  Number:  319011035 
Stal  us:  Underutilized 
Col  unent:  10  acres;  no  utilities;  most  recent 

u  ie — wildlife  and  forestry  management. 
Par:ell9 
Gre  aada  Lake 
Sec  ion  9,  T22N.  R7E 
Gre  dada  Co:  Grenada  MS  38901-0903 
Lai  dholdirig  Agency:  COE 
Pro  jerty  Number  319011036 
Sta  us:  Underutilized 
Coi  mient:  20  acres;  no  utilities:  most  recent 

u  se — wildlife  and  forestry  management. 

Mil  souri 

Hai  ry  S  Truman  Dam  &  Reservoir 

Wa  -saw  Co:  Benton  MO  65355- 

Lo<  ation:  Triangular  shaped  parcel  southwest 

c  f  access  road  "B",  part  of  Bledsoe  Ferry 

I  ark  Tract  150. 
Lai  dholding  Agency:  COE 
Pre  perty  Number:  319030014 
Sta  us:  Underutilized 
Coi  [mient:  1.7  acres;  potential  utilities. 

Mc  [itana 
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a«res.  Fort  Peck  Lake  Prsj  Co:  McCone 

irr 

Lo  ation:  Twp  21  north,  RNG  43  east,  Section 
•  4.  N/2NE/4.  Section  35,  NW/4NW/4 

Lai  dholding  Agency:  COE 

Pn  perty  Number  319220005 

Sta  :us:  Unutilized 

Co:  nment:  120.00  acres,  rough  &  rugged 
t  irrain 

GS  \  Number:  7-D-MT-4137-FF. 

Oho 

Ha  inibal  Locks  and  Dam 
Oh  io  River 
P.C  I.  Pox  8 

Ha  inibal  Co;  Monroe  OH  43931-0008 
Lo  ation:  Adjacent  to  the  new  Martinsville 
]  ridge. 


Landholding  Agency:  COB 
Property  Number  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  banL 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number  319010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3- 
Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  94 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610,  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number.  319011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  Howage 

easement. 
Tracts  L24,  L25 
Crooked  Creek  Lake  Co:  Armstrong  PA 

03051- 
Location:  Left  bank — 55  miles  downstream  of 

dam. 
Landholding  Agency:  COE 
Property  Number  319011011 
Status:  Unutilized 
Comment:  7.59  acres:  potential  for  utilities. 

Tennessee 

Tract  6827 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2'/i  miles  west  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number:  319010927 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3^/2  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COE 
Property  Number:  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  '/i  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number  319010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
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Tract  2319 

).  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  West  of  Buckeye  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319010930 

Status:  Excess 

Conunent:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number  319010931 
Status:  Excess  , 

Comment:  2.27  acres;  subject  to  existing 

easements. 

Tract  2107 

I.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Landholding  Agency:  COE 
Property  Number:  3 1 901 0932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601,  2602,  2603.  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Number  319010933 
Status:  Unutilized 
Comment:  11  acres;  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number:  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 

|.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number  319010935 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2Vx  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813.  8814 
Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Location:  IV2  miles  East  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010937 
Status:  Excess  ' 
Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 


Barkley  Lake 

Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  Qty. 
Landholding  Agency:  COE 
Property  Number  319010938 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010939 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523, 11524  . 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010940 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements. 

Tract  6410 

Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 

Location:  4Vz  miles  SW.  of  Bumpus  Mills. 

Landholding  Agency:  COE 

Property  Number  319010941 

Status:  Excess 

Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number  319010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  1  Vz  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 

Tracts  6005  and  6017 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Landholding  Agency:  COE 
Property  Number  319011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

Tracts  K-1 191,  K-1 135 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 
Landholding  Agency:  COE 
Property  Number  319130007 
Status:  Underutilized 
Conunent:  92  acres  (38  acres  in  floodway), 
most  recent  use — recreation. 


Tract  A-102 

Dale  Hollow  Lake  ft  Dam  Project 

Canoe  Ridge,  State  Hwy  52 

Celina  Co:  Clay  TN  38551- 

Landholding  Agency:  COE 

Property  Number  319140006 

Status:  Underutilized 

Comment:  351  acres,  most  recent  use^ 

hunting,  subject  to  existing  easements. 
Tract  A-120 

Dale  Hollow  Lake  ft  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140007 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tracts  A-20,  A-21 
Dale  Hollow  Lake  ft  Dam  Project 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140008 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements 
Tract  D-18S 

Dale  Hollow  Lake  ft  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number  319140010 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Texas 

Parcel  »222 

Lake  Texoma  Co:  Grayson  TX 

Location:  C  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation. 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landflll. 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

VA  Medical  Center 

4800  Memorial  Drive 

Waco  Co:  McLennan  TX  76711- 

Landholding  Agency:  VA 

Property  Number:  979010081 

Status:  Underutilized 

Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent 

use — parking  lot. 

Washington 

Portion  of  Tract  905 

Lower  Monumental  Lock  ft  Dam 

'/2  mi  SE  of  Lyons  Ferry  Marina  Co:  Whitman 

WA 
Landholding  Agency:  COE 
Property  Number  319320005 
Status:  Excess 


Conunent:  3.788  acres  with  encroaching 
private  well. 

Wisconsin 

VA  Medical  Center 

Q)unty  Highway  E 

Tomah  Co:  Monroe  Wl  54660- 

Landholdin    Agency:  V A 

Property  Number  979010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

SuitableAJnavailable  Properties 

Buildings  (by  State) 

California 

Hawes  Site  (KKGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9290  sq  ft.,  2  story  concrete,  most 

recent  use — radio  relay  station,  possible 

asbestos,  land  belongs  to  Bureau  of  Land 

Management,  potential  utilities. 
Santa  Fe  Flood  Control  Basin 
Irwindale  Co:  Los  Angeles  CA  91706- 
Landholding  Agency:  COE 
Property  Number  319011298 
Status:  Unu'Mzed 
Comment  l-> uO  sq.  ft;  1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 
Bldg.  116 

VA  Medical  Center 
Wilsbire  and  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110009 
Status:  Underutilized 
Comment:  60309  sq.  ft.,  3  story  brick  frame, 

seismic  reinforcement  defies.,  underutil. 

port  of  bldg  used  intermitly.,  needs  rehab, 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 
Bldg  263 

VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  9791 10010 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  1  story  wood  frame  w/ 

stucco  exterior,  needs  rehab,  poss.  asbestos 

on  pipes/Toor  tiles,  site  access  limitations, 

no  operating  utilities. 

Florida 

Bldg.  CN7 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landhoiding  Agency:  COE 
Property  Number  319010012 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  security  with 

alternate  access. 

Bldg.  CN8 

Ortona  Lock  Reservatioo.  Okeechobee 
Waterway 


Ortona  >  U>:  Glades  FL  33471- 
Locatio  i:  Located  off  Highway  78 

appro  iciinately  7  miles  west  of  intersection 

with  lighway  27. 
Landho  ding  Agency:  COE 
Propert   Number:  319010013 
Status:  Jnutilized 
Comme  it:  1468  sq.  ft:  one  floor  wood  frame; 

most  ecent  use — residence;  seau^d  with 

alten  He  access. 
Bldg.  SI  -83 

Moore  I  laven  Lock  &  Dam 
Ockeec  lobee  Waterway 
Moore  1  laven  Co:  Glades  FL  33471- 
Landho  ding  Agency:  COE 
Propert  '  Number.  319310006 
Status:  Jnutilized 
Comme  it  1441  sq.  ft.  1-story  frame 

id#nce,  average  condition,  restricted 


res 
acces 


Bldg.  2 
10,000 
Bay  Pi 


n  3s 

Landha  d 

Propert 

Status: 

Commefct: 
cona  ste 
of  ast  estos 
Hista  ic 

Bldg  31 

10,000 

Bay  Pii^ 

Landhc  iding 

Propert  I 

Status: 

Commit 
cona  8te 
of  asl  estos 
Histcric 

Bldg.  3 

10,000 

Bay  Pii^s 

Landha  iding 

Propert  / 

Status: 

Comm^it: 
bldg. 
listet 


accej  i 
Guam 


Bldg.  9 
Barriga  I 
Landhc  li 
Property 

Status: 


Bldg. 
East 


,  VAMC 
lay  Pines  Blvd. 
Co:  Pinellas  FL  33504- 
ing  Agency:  VA 
r  Number  979230008 
Jnderutilized 

Portion  of  6150  sq.  ft.,  3  story 
fr^me  bldg.,  needs  rehab,  presence 

,  listed  on  Natl  Register  of 
Places,  access  restrictions. 
,  VAMC 
Jay  Pines  Blvd. 

Co:  Pinellas  FL  33504- 
Agency:  VA 
Number  979230009 
Jnderutilized 

portion  of  15,984  sq.  ft.,  1  story 
frame  bldg.,  needs  rehab,  presence 

listed  on  Natl  Register  of 
Places,  access  restrictions. 
,VAMC 
)ay  Pines  Blvd. 

Co:  Pinellas  FL  33504- 
Agency:  VA 
Number  979230010 
Jnderutilized 

:  Third  floor  of  a  concrete  frame 
(13,900  sq.  ft.),  presence  of  asbestos, 
on  Natl  Register  of  Historic  Places. 
restrictions. 


Loran  Station — C 
ba  GU  96913- 
Landhc  Iding  Agency:  DOT 

Number  879220002 
:  Excess 
Comme  at:  3960  sq.  ft.  concrete  block 
trans  nitting  station  with  tower. 

Idaho 

Bldg. 

Albeni  tails  Dam 

U.S.  Hi  jhway  2.  Priest  River 

Bonnet  Co:  Bonner  ID  83856- 

Locatic  a:  3'/i  miles  west  of  Priest  River. 

Landhc  Iding  Agency:  COE 

Properl  y  Number  319110028 

Status:  Unutilized 

Commi  nt:  2989  sq.  ft;  3  story  log 

const  ruction  with  wood  frame;  off-site 

remo  /al  only;  needs  rehab. 

Indian) 


21. 
38  h 


VAMC 

Street 


Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230005 

Status:  Underutilized 

Comment:  portion  of  4135  sq.  ft  2-story 

wood  structure,  needs  major  rehab,  no 

sanitary  or  heating  facilities,  presence  of 

asbestos,  access  restrictions. 
Bldg.  105,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230006 
Status:  Underutilized 
Comment:  310  sq.  ft..  1  story  stone  structure, 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions. 

Maine 

Mount  Desert  Rock  Light 

U.S.  Coast  Guard 

Southwest  Harbor  Co:  Hancock  ME  04679- 

Landholding  Agency:  DOT 

Property  Number  879240023 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story  wood  frame 

dwelling,  needs  rehab,  limited  utilities, 

limited  access,  property  is  subject  to  severe 

storms. 
Little  River  Light 
U.S.  Coast  Guard 
Cutler  Co:  Washington  ME 
Landhoiding  Agency:  DOT 
Property  Number  879240026 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  well  is  contaminated,  limited 

utilities. 

Burnt  Island  Light 
U.S.  Coast  Guard 

Southport  Co:  Lincoln  ME  04576- 
Landholding  Agency:  DOT 
Property  Number  879240027 
Status:  Unutilized 

Comment:  750  sq.  ft.,  2-story  wood  frame 
dwelling. 

Massachusetts 

Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number  879240024 
Status:  Unutilized 
Comment:  1000  sq.  ft.,  2-story  brick  dwelling, 

large  wave  action  with  severe  ocean 

storms. 
Assistant  Keepers  Dwelling 
Cape  Ann  Light,  Thachers  Island 
U.S.  Coast  Guard 
Rockport  Co:  Essex  MA  01966- 
Landholding  Agency:  DOT 
Property  Number  879240025 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  2-story  wood  frame 

dwelling,  large  wave  action  with  severe 

ocean  storms. 

Michigan 

Bldg.  20 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010775 
Status:  Excess 


Comment:  13404  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — warehouse/supply 

fecility. 
Bldg.  21 

Calumet  Air  Force  Station  ' 

Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010776 
Status:  Excess 
Comment:  2146  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — storage. 
Bldg.  22 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010777 
Status:  Excess 
Comment:  1546  sq.  ft.;  1  floor  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 
Bldg.  28 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Excess 
Comment:  1000  sq.  ft.;  1  floor;  possible 

asbestos;  potential  utilities;  most  recent 

use — maintenance  facility. 
Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010780 
Status:  Excess 
Comment:  2069  sq.  ft.;  2  floors;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — of  administrative  facility. 
Bldg.  41 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010781 
Status:  Excess 
Comment:  2069  sq.  ft.;  1  floor;  concrete 

block,  potential  utilities;  possible  asbestos; 

most  recent  use — dormitory. 
Bldg.  42 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 
Comment  4017  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dining  hall. 
Bldg.  43 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number  189010783 
Status:  Excess 
Comment:  3674  sq.  ft.;  2  story;  concrete 

block;  potential  utilities:  possible  asbestos 

most  recent  use — dormitory. 

Bldg.  44 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 
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Comment:  7216  sq.  ft.;  2  story;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use — dormitory. 
Bldg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010785 
Status:  Excess 
Comment:  6070  sq.  ft.;  2  story;  concrete 

block,  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 
Bldg.  47 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Fore* 
Property  Number  189010787 
Status:  Excess 
Comment:  83  sq.  ft.;  1  story;  concrete  block: 

potential  utilities;  most  recent  use — 

storage. 

Bldg.  48 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbe»:  189010788 

Status:  Excess 

Comment:  96  sq.  ft;  1  story;  concrete  block; 

potential  utilities;  most  recent  use — 

storage. 

Bldg.  49 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010789 

Status:  Excess 

Comment:  1944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use — 

dormitory. 

Bldg.  50 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010790 

Status:  Excess 

Comment:  6171  sq.  ft;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building. 

Bldg.  14 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010833 

Status:  Excess 

Comment:  6751  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

g>'mnasium. 

Bldg.  16 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010834 

Status:  Excess 

Comment:  3000  sq.  ft.,  1  floor  concrete  block; 

most  recent  use  commissary  facility. 
Bldg.  9 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010835 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 


Bldg.  11 

Calumet  Ak  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010837 

Status:  Excess 

Comment:  1056  sq.  ft.;  l  ttoor  wood  frame 

residence. 
Bldg.  12 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010838 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  13 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010839 
Status:  Excess 
Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldg.  5 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010840 
Status:  Excess 
Comment:  864  sq.  ft.;  l  floor  wood  frame 

residence;  possible  asbestos. 
Bldg.  6 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010841 
Status:  Excess 
Comment;  664  sq.  ft.;  1  floor  wood  fr^me 

residence;  possible  asbestos. 
Bldg.  7 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010842 
Status:  Excess 
Comment:  864  sq.  ft.:  1  story  wood  frame 

residence;  possible  asbestos. 
Bldg.  8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  1890108443 
Status:  Excess 
Comment:  864  sq.  ft.;  1  floor  wood  frame 

residence;  possible  asbestos. 
Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use — heating  facility. 
Bldg.  3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010845 
Status:  Excess 
Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use — 

maintenance  shop  and  office. 
Bldg.  1 
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Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  1S9010846 

Status:  Excess 

Comment:  4528  Sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use— office. 
BIdg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010857 
Status:  Excess 
Comment:  3603  sq.  ft.;  1  story  concrete/sted; 

possible  asbestos:  most  recent  use — 

electrical  power  station. 
BIdg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010864 
Status:  Excess 
Comment:  538  sq.  ft;  1  floor,  concrete/wood 

structure;  potential  utilities:  most  recent 

use — gym.  .:.ium  facility. 
BIdg.  31 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010867 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story;  metal  frame, 

prior  use — storage  of  fire  hoses. 
BIdg.  32 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010868 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
BIdg.  33 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010869 
Status:  Excess 
Comment:  36  «q.  ft.;  1  story  metal  frame; 

prior  use —  ..jrage  of  fire  hoses. 
BIdg.  34 

Calumet  Air  Force  Station 
Cdlumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010870 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
BIdg.  35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010871 
Status:  Excess 
Comment:  36  sq.  ft.;  1  story  metal  frame; 

prior  use — storage  of  fire  hoses. 
BIdg.  39 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency.Air  Force 
Property  Number:  189010874 
Status:  Excess 
Comment  25  sq.  ft:  1  floor  metal  frame;  prior 

use — stors^   of  fire  hoses. 
BIdg  202 
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Calui  let  Air  Force  Station 

Calui  iti  Co:  Keweenaw  MI  49913- 

Land  lolding  Agency:  Air  Force 

Prop<  rty  Number:  189010880 

Statu  i:  Excess 

Comi  lent:  25  sq.  ft:  1  floor  metal  frame;  prior 

use  — stor^e  of  fire  hoses. 
BIdg.  203 

Calui  >et  Air  Force  Station 
Calui  tet  Co:  Keweenaw  MI  49913- 
Land  lolding  Agency:  Air  Force 
Prop<  rty  Number  189010881 
Statu  ;:  Excess 
Cemi  lent:  25  sq.  ft.;  1  floor  metal  frame;  \tnot 

us(  —storage  of  fire  hoses. 
BIdg.  204 

Calui  let  Air  Force  Station 
Calui  let  Co:  Keweenaw  MI  49913- 
Land  raiding  Agency:  Air  Force 
Prop<  rty  Number  189010882 
Statu  i:  Excess 
Com]  lent:  25  sq.  ft.;  1  floor  metal  frame;  prior 

use  —storage  of  fire  hoses. 
BIdg.  205 

Calui  let  Air  Force  Station 
Calui  let  Co:  Keweenaw  MI  49913- 
Land  lolding  Agency:  Air  Force 
Prop<  rty  Number  189010883 
Statu  ;:  Excess 
Comi  lent:  25  sq.  ft.;  1  floor  metal  frame:  prior 

us«  —storage  of  fire  hoses. 
BIdg.  206 

Calui  let  Air  Force  Station 
Calui  let  Co:  Keweenaw  MI  49913- 
Land  lolding  Agency:  Air  Force 
Prop<  rty  Number  189010884 
Statu  t:  Excess 
Comi  lent:  25  sq.  ft.;  1  floor  metal  frame;  prior 

us(  — storage  of  fire  hoses. 
BIdg.  207 

Calui  let  Air  Force  Station 
Calui  let  Co:  Keweenaw  MI  49913- 
Land  lolding  Agency:  Air  Force 
Prop<  rty  Number  189010885 
Statu  i:  Excess 
Comi  lent:  25  sq.  ft.;  1  floor  metal  frame:  prior 

u«  — storage  of  fire  hoses. 
BIdg 
Calutiet 


153 

Air  Force  Station 
Caluiiet  Co:  Keweenaw  MI  49913- 
Land  lolding  Agency:  Air  Force 
Prop  rty  Number  189010886 
Statu  1:  Excess 
Comi  lent:  4314  sq.  ft.;  2  stor>'  concrete  block 

he  lity:  (radar  tower  bldg.)  potential  use — 

stc  age. 

BIdg.  154 

Calui  let  Air  Force  Station 

Calui  let  Co:  Keweenaw  MI  49913- 

Land  lolding  Agency:  Air  Force 

Prop  rty  Number  189010887 

Statu  >:  Excess 

Comi  lent:  8960  sq.  ft.;  4  story  concrete  block 

fac  lity;  (radar  tower  bldg.]  potential  use — 

sto  age. 
Bldg  157 

Calui  let  Air  Force  Station 
Calui  let  Co:  Keweenaw  MI  49913- 
Land  loiding  Agency:  Air  Force 
Prop  rty  Number  189010888 
Statu  i:  Excess 
Comi  lent:  3744  sq.  ft.;  1  story  concrete/stecl 

foe  lity;  (radar  tower  bldg.)  potential  use— 

sto  age. 


Minnesota 

Bldg.  43 

VA  Medical  Center 

Minneapolis  Co:  Hennepin  MN  55441-7 

Location:  54th  Street  and  48th  Avenue  S. 

Landholding  Agency:  VA 

Property  Number  979010032 

Status:  Underutilized 

Comment:  26000  sq.  ft.  8  story  brick/steel 

frame,  asbestos  present  on  pipe  insulation 

most  recent  use — officeystorage. 
Bldg.  227 
Va  Medical  Center 
Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010033 
Status:  Unutilized 
Comment:  850  sq.  ft.;  2  story  wood  frame  and 

brick  residence,  utilities  disconnected. 

Missouri 

Jefferson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St.  Louis  Co:  St  Louis  M063125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  LInderutilized 

Comment:  20  acres;  portion  near  flammable 

materials:  portion  on  archaeological  site: 

special  fencing  required. 

Nebraska 

Bldg.  4.  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320059 

Status:  Excess 

Comment:  19370  sq.  ft.;  brick  frame,  1-story 

possible  asbestos,  most  recent  use — 

recreation. 
Bldg.  500 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landhoiding  Agency:  Air  Force 
Property  Number  189320060 
Status:  Excess 
Comment:  4984  sq.  ft.;  2-stor>-  plus  '^ 

basement,  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  502 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320061 
Status:  Excess 
Comment:  2108  sq.  ft;  2-story  plus  '.^ 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg  504 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320062 
Status:  Excess 
Comment:  2852  sq.  ft.;  2-story  plus  '/i 

basement  wood  ftame  family  housing. 

possible  asbestos. 
Bldg.  506 
Hastings  Family  Housing 
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Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
I,andholding  Agency:  Air  Force 
Property  Number:  189320063 
■'status:  Excess 
Comment:  2960  sq.  ft.;  2-story  plus  V* 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  507 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  N'E  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320064 
Status:  Excess 
Comment:  2154  sq.  ft.;  2-story  plus  Vz 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  509 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320065 
Status:  Excess 
Comment:  2404  sq.  ft.;  2*story  plus  Vi 

basement  wood  frame  family  housing. 

possible  asbestos. 

Bldg.  511 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number:  189320066 

Status:  Excess 

Comment:  3156  sq.  ft.;  2-story  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  512 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320067 
Status:  Excess 
Comment:  2948  sq.  ft.;  2-story  plus  V4 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  515 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  169320068 
Status:  Excess 
Comment:  2554  sq.  ft.;  2-story  plus  ^/i 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  517 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320069 
Status:  Excess 
Comment:  2,554  sq.  ft.,  2-story  plus  '/i 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  519 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320070 
Status:  Excess 


Comment:  2,800  sq.  ft,  2-5tory  plus  full 

basement  wood  fr^me  family  housiog, 

possible  asbestos. 
Bldg.  521 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landhoiding  Agency:  Air  Force 
Property  Number  189320071 
Status:  Excess 
Comment:  2,268  sq.  ft.,  iZ-story  plus  '/i 

basement  wood  fr^me  family  bousing, 

possible  asbestos. 
Bldg.  523 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320072 
Status:  Excess 
Comment:  2,718  sq.  ft.,  2-story  plus  V* 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  525 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320073 
Status:  Excess 
Comment:  2,718  sq.  ft..  2-story  plus  V* 

basement  wood  fimne  family  housing, 

possible  asbestos. 

Bldg.  526 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320074 

Status:  Excess 

Comment:  3,720  sq.  ft.,  1-story  plus  '/i 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  529 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320075 
Status:  Excess 
Comment:  2,252  sq.  ft,  1-story  plus  v« 

basement  wood  frame  family  housing. 

fKissible  asbestos. 
Bldg.  531 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320076 
Status:  Excess 
Comment:  2.782  sq.  ft..  2-story  plus  V4 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  533 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320077 
Status:  Excess 
Comment:  2.324  sq.  ft..  2-story  plus  V* 

basement  wood  ft^me  family  housing. 

possible  asbestos. 
Bldg.  534 


Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320078 
Status:  Excess 
Comment:  3.276  sq.  ft..  1-story  plus  Vi 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  536 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320079 
Status:  Excess 
Comment:  2.228  sq.  ft.  2-story  plus  Vz 

basement  wood  frvme  femily  housing. 

possible  asbestos. 
Bldg.  538 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320080 
Status:  Excess 
Comment:  2.228  sq.  ft..  2-story  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  541 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320081 
Status:  Excess 
Conunent:  2.452  sq.  ft..  2-story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 
Bldg.  542 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320082 
Status:  Excess 
Comment:  2.566  sq.  ft..  2-gtory  plus  V4 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  544 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320083 
Status:  Excess 
Comment:  3,488  sq.  ft.,  1-story  plus  full 

basement  wood  frame  family  housing^ 

possible  asbestos. 
Bldg.  546 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320084 
Status:  Excess 
Comment:  3.724  so.  ft.,  1-story  plus  full 

basement  wood  frame  family  housing. 

possible  asbestos. 
Bldg.  549 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320085 


8224 


Status:  Excess 

Comment:  2,624  so.  ft.,  2-story  plus  "^U 

basement  wood  frame  fomily  housing, 

possible  asbestos. 
BIdg.  550 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Proj)erty  Number:  189320086 
Status:  Excess 
Comment:  2,270  sq.  ft.,  2-story  plus  "^h. 

basement  wood  frame  family  housing, 

possible  asbestos. 

BIdg.  552 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NfE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320087 

Status:  Excess 

Comment:  2,358  sq.  ft.,  2-story  plus  '/i 

basement  wood  frame  family  housing, 

possible  asbestos. 
BIdg.  553 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320088 
Status:  Excess 
Conunent:  2,012  sq.  ft..  2-story  plus  ^h 

basement  wood  frame  fomily  housing, 

possible  asbestos. 
BIdg.  555 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320089 
Status:  Excess 
Comment:  2,286  sq.  ft.,  2-story  plus  full 

basement  wood  fr^me  family  housing, 

possible  asbestos. 
BIdg.  557 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320090 
Status:  Excess 
Comment:  2,176  sq.  ft.,  1-Story  plus  full 

basement  wood  frame  family  housing, 

possible  asbestos. 

BIdg.  558 

Hastings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320091 

Status:  Excess 

Comment:  2,052  sq.  ft.,  2-story  plus  '/i 

basement  wood  frame  family  housing, 

possible  asbestos. 
BIdg.  560 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320092 
Status:  Excess 
Comment:  2,600  sq.  ft.  2-story  plus  V* 

basement  wood  frame  femily  housing, 

possible  asbestos. 
27  Detached  Garages 
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Hai  tings  Family  Housing 

Hastings  Radar  Bomb  Scoring  Site 

Heatings  Co:  Adams  NE  68901- 

Lan  dholding  Agency:  Air  Force 

Pro  )erty  Number  189320093 

Sta  us:  Excess 

Coi  unent:  280-708  sq.  ft.,  wood  frame. 

a  commodates  1  to  3  vehicles,  possible 

a  bestos. 
Bid  J.  17 

Ha:  tings  Radar  Bomb  Scoring  Site 
Ha!  tings  Co:  Adams  NE  68901- 
Lar  dholding  Agency:  Air  Force 
Pro  jerty  Number  189320094 
Sta  us:  Excess 
Coi  unent:  2,225  sq.  ft.,  1-story  wood  frame, 

n  ost  recent  use— ofBces,  needs  rehab. 

p  Msible  asbestos. 
Bid  5. 16 

Hastings  Radar  Bomb  Scoring  Site 
Hasjtings  Co:  Adams  NE  68901- 
Laddholding  Agency:  Air  Force 
Property  Number  189320095 
Sta  us:  Excess 
Coi  unent:  3,278  sq.  ft..  1-story  plus  basement 

b  ick  fr^me,  most  recent  use — storage, 

p  )ssible  asbestos. 
Bid  ;.  18 

Ha*ings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Lanldholding  Agency:  Air  Force 
5rty  Number  189320096 
js:  Excess 

nent:  115  sq.  ft.,  1 -story  metal  frame, 
iost  recent  use — storage,  no  known  utility 
ptential. 

6 

lings  Family  Housing 
tings  Radar  Bomb  Scoring  Site 
Kings  Co:  Adams  NE  68901- 
Lafldholding  Agency:  Air  Force 
Proberty  Number  189320097 
Sfal  us:  Excess 
Coi  unent:  256  sq.  ft.,  1-story  wood  ft^me, 

n  ost  recent  use — storage,  possible 

a  ibestos. 
BIc  {.  547 

Ha  tings  Family  Housing 
Hai  tings  Radar  Bomb  Scoring  Site 
Ha  tings  Co:  Adams  NE  6B901- 
Lai  dholding  Agency:  Air  Force 
Pro  Derty  Number  189320098 
Stai  us:  Excess 
Coi  unent:  731  sq.  ft.,  1-story  plus  full 

b  isement  wood  frame,  most  recent  use — 

s  orage,  possible  asbestos. 
Blc  \.  604 

Has  tings  Family  Housing 
Has  tings  Radar  Bomb  Scoring  Site 
Haj  tings  Co:  Adams  NE  68901- 
Lar  dholding  Agency:  Air  Force 
Pro  jerty  Number  189320099 
Sta  us:  Excess 
Coi  mient:  224  sq.  ft.,  1-story  wood  frame, 

n  ost  recent  use — storage. 

Nei  I  Hampshire 

Blc  ;.  114 

Ne  r  Boston  Air  Force  Station 

Am  tierst  Co:  Hillsborough  NH  03031-1514 

Lar  dholding  Agency:  Air  Force 

Pro  )erty  Number  189320055 

Sta  us:  Excess 

Coi  unent:  2,606  sq.  ft.,  1-story,  concrete 
b  ock  frame,  possible  asbestos,  access 
r  strictions.  most  recent  use — storage. 


BIdg.  115 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320056 

Status:  Excess 

Comment:  2,606  sq.  ft.,  1-story,  concrete 
block  fr^me,  possible  ast>estos,  access 
restrictions,  most  recent  use — storage. 

BIdg.  127 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320057 

Status:  Excess 

Conunent:  698  sq.  ft..  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use — storage. 

New  York 

BIdg.  5 

VA  Medical  Center 

Redfield  Parkway 

Batavia  Co:  Genesee  NY  14020- 

Landholding  Agency:  VA 

Property  Number:  979030001 

Status:  Underutilized 

Comment:  Portion  of  16,800  sq.  ft.,  3  story, 

brick  and  masonry  bldgs.,  needs  minor 

repairs. 
BIdg.  144,  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210004 
Status:  Unutilized 
Comment:  5.215  sq.  ft..  2  story  wood  fr^me 

residence,  needs  rehab,  potential  utilities. 
BIdg.  143,  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number:  979210005 
Status:  Unutilized 
Comment:  5,215  sq.  ft.,  2  story  wood  frame 

residence,  needs  rehab,  potential  utilities. 
Bldgs.  142/146.  VAECC 
Linden  Blvd.  and  179th  St. 
St.  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210006 
Status:  Unutilized 
Comment:  5.215  sq.  ft..  2  story  wood  fr^me 

residence  with  380  sq.  ft.  attached  garage, 

needs  rehab,  potential  utilities. 

Pennsylvania 

BIdg.  3— VA  Medical  Center 

University  Drive  C 

Pittsburgh  Co:  Allegheny  PA  15240- 

Landholding  Agency:  VA 

Property  Number  979210002 

Status:  Unutilized 

Comment:  Approx.  2,765  sq.  ft.,  two  story 

brick  residence,  needs  rehab. 
BIdg.  2.  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230011 
Status:  Underutilized 
Comment:  Portion  of  16.360  sq.  ft  3-story 

structure,  most  recent  use — storage. 
BIdg.  3.  VAMC 
1700  South  Lincoln  Avenue 


Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Number  979230012 

Status:  Underutilized 

Comment:  Portion  of  bldg.  (3,850  and  4.360 

sq.  ft.),  most  recent  use — storage. 
Bldg.  27,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230013 
Status:  Underutilized 
Comment:  Second  floor  of  bldg.  (3,410  sq. 

ft.). 

Bldg.  103,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Numl^r  979230014 
Status:  Underutilized 
Comment:  Portion  of  1,215  sq.  ft.  2-story 
stone  farm  house,  needs  repair. 

South  Carolina 

Bldg.  10 

WJBD  Veterans'  Hospital 

Columbia  Co:  Richland  SC  29201- 

Landholding  Agency:  VA 

Property  Numh«r  979340002 

Status:  Underutilized 

Comment:  Portion  of  a  21,512  sq.  ft.  brick  3- 
story  building,  located  within  medical 
facility,  needs  repair,  bldg.  has  historical 
significance. 

Tennessee 

Transient  Quarters 

Dale  Hollow  Lake  and  Dam  Project 

Dale  Holi'j^^  Kesource  Mgr  Office.  Rt  1.  Box 

64 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140005 
Status:  Unutilized 
Comment  1.400  sq.  ft.,  concrete  block, 

possible  security  restrictions,  subject  to 

existing  easements. 

Texas 

Bldg.  605 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number  189110090 

Status:  Unutilized 

Comment:  392  sq.  ft.;  1  story  sheet  metal 

building;  most  recent  use — storage; 

possible  asbestos;  needs  rehab. 
Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110091 
Status:  Unutilized 
Conunent:  1,344  sq.  ft;  possible  asbestos; 

most  recent  use — auto  hobby  shop;  needs 

rehab. 
Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110092 
Status:  Unutilized 
Comment:  770  sq.  ft.;  possible  asbestos;  most 

recent  use — supply  store;  needs  rehab. 
Bldg.  698 


Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110093 

Status:  Unutilized 

Comment:  5315  sq.  ft;  1  story  corrugated 

iron;  possible  asbestos;  needs  reh^;  most 

recent  use — recreation,  workshop. 
Bldg.  699 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110094 
Status:  Unutilized 
Comment:  2,659  sq.  ft.;  1  story:  possible 

asbestos;  most  recent  use — arts  and  crafts 

center. 

Brownsville  Urban  System  (Grantee) 

700  South  Iowa  Avenue 

Brownsville  Co:  Cameron  TX  78520- 

Landholding  Agency:  DOT 

Property  Number  879010003 

Status:  Unutilized 

Comment:  3,500  sq.  ft..  1  story  concrete 
block,  (2nd  floor  of  Admin.  Bldg.)  on 
10,750  sq.  ft.  land,  contains  undeigrotind 
diesel  fuel  tanks. 

Wisconsin 

Former  Lockmaster's  Dwelling 
DePere  Lock 
100  lames  Street 
De  Pere  Co:  Brown  WI  54115- 
LandhoIding  Agency:  COE 
Property  Number  319011526 
Status:  Unutilized 
Comment:  1,224  sq.  ft;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Rood 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Numl>er  979110001 

Status:  Unutilized 

Comment:  3,613  sq.  ft.,  3  story  wood  frvroe 

masonry  veneered,  f>otential  utilities, 

possible  asbestos,  needs  rehab. 
Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110003 
Status:  Unutilized 
Comment:  45  sq.  ft..  1  story  brick  and  tfle 

fr^me,  limited  utilities,  most  recent  use — 

reservoir  house,  use  for  storing  purposes. 

Land  (by  State) 

California 

Camp  Kohler  Annex 

McCellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 

Landholding  Agency:  Air  Force 

Property  Number  189010045 

Status:  Unutilized 

Comment:  35.30  acres  -f  .11  acres  easement: 

30^  acres  undeveloped;  p>otential  utilities; 

secured  area;  alternate  access. 
Norton  Com.  Facility  Annex 
Norton  AFB 
Sixth  and  Central  Streets 


Highland  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010194 

Status:  Excess 

Comment  30.3  acres;  most  recent  use — 

recreational  area;  portion  subject  to 

easements. 

Land— VA  Medical  Center 

Wilshire  and  Sawrtelle  Boulevards 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979010077 

Status:  Underutilized 

Comment:  Approx.  30  acres  of  80  acre  tract. 

7  acre  portion  contaminated,  portions  may 
be  environmentally  protected. 

Florida 

Parcel  A  &  B 

U.S.  Coast  Guard  Light  Station 

LoUl,8&  11.  Section  31 

Jupiter  Inlet  Co:  Palm  Beach  FL  33420- 

Location:  Township  40  south,  range  43  east 

Landholding  Agency:  DOT 

Property  Number  879010009 

Status:  Unutilized 

Comment:  56.61  acres,  area  is  uncleared. 

vegetation  growth  is  heavy,  no  utilities. 
Buffer  Zone.  VAMC 
10.000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230016 
Status:  Underutilized 
Comment:  Approx.  20  acres,  storm  water 

retention  area. 
Compound.  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  Approx.  7  acres,  storage 

compound,  partially  wooded. 

Illinois 

VA  Medical  Center 
3001  Green  Bay  Road 
North  Chicago  Co:  Lake  IL  60064- 
Landholding  Agency:  VA 
Property  Number  979010082 
Status:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as 
a  construction  staging  area  for  the  next  5- 

8  years,  potential  utilities. 

Kentucky  — 

Carr  Fork  Lake 

5  miles  SE  of  Hindman,  KY,  Hwy.  60 

Hindman  Co:  Knott  KY 

Landholding  Agency:  COE 

Property  Number  319240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use- 
drainage  area  for  bank  stabilization  for 
adjacent  cemetery. 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number  979010015 
Status:  Underutilized 
Comment  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 
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Minnesota 

BIdg.  43  Land  Site 

VA  Medical  Center 

54th  Street  &  48th  Avenue  South 

Minneapolis  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number  979010005 

Status:  Underutilized 

Comment:  8.9  acres,  most  recent  use- 
parking,  potential  utilities. 

BIdg.  227-229  Land 

VA  Medical  Center 

Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010006 

Status:  Underutilized 

Comment:  2.0  acres,  potential  utilities, 
buildings  occupied,  residence/garage. 

VA  Medical  Center 

Near  5629  Minnehaha  Avenue 

Minneapolis  Co:  Hennepin  MN  55417- 

Location:  Land  (Site  of  Building  15, 16,  21. 
48,  64,  TlO) 

Landholding  Agency:  VA 

Property  Number  979010024 

Status:  Underutilized 

Comment:  12.1  acres,  most  recent  use — 
parking,  potential  utilities. 

Land — 12  acres 

VAMC 

Near  5629  Minnehaha  Avenue 

Minneapolis  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number:  979010031 

Status:  Unutilized 

Comment:  12  acres,  possible  asbestos,  leased 
to  Department  of  Natural  Resources  as  a 
park  walking  trail. 

Montana 

0.01  acre.  Fort  Peck  Lake  Proj  Co:  Valley  MT 
Location:  Twp.  27  north,  RNG  41  east. 

Section  33,  E/2SEy4NW/4NE/4 
Landholding  Agency:  COE 
Property  Number:  319220002 
Status.  Excess 
Comment:  0.01  acre,  small  triangular  parcel, 

rough/steep  terrain. 
0.05  acre.  Fort  Peck  Lake  Proj  Co:  Valley  MT 
Location:  Twp  27  north.  RNG  41  east.  Section 

33,  E/2SE/4NW/4NE/4 
Landholding  Agency:  COE 
Property  Number:  319220003 
Status:  Excess 
Comment:  0.05  acre,  narrow  strip  next  to 

highway,  steep/rough  terrain 
GSA  Number:  7-D-MT-4137-FF 
122.60  acres 

Fort  Peck  Lake  Project  Co:  McCone  MT 
Location:  Twp  26  north,  RNG  42  east,  Section 

4,  Lot  3,  SW/4NE/4SEy4NW/4 
Landholding  Agency:  COE 
Property  Number:  319220004 
Status:  Excess 
Comment:  122.60  acres,  rough  &  rugged 

terrain,  grazing  allotment  administered  by 

Bureau  of  Land  Management 
GSA  Number:  7-D-MT-4137-FF. 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Landholding  Agency:  VA 
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P  operty  Nimiber  979010017 

S  atus:  Underutilized 

C  imment:  27.5  acres,  used  for  school 

ballfleld  and  parking,  existing  utilities 

easements,  portion  leased. 

a  dahoma 

4  acre  parcel,  Sardis  Lake 

5  :V4  NEV4  Section  4,  T  2  N.  R  18  E  Co: 
Pushmataha  OK  74521- 

L  indholding  Agency:  COE 
P  operty  Number:  319140004 
Si  atus:  Excess 

C  >mment:  Approx.  45  acres,  most  recent 
use — fish  and  wildlife  conservation. 

P  innsylvania 

E  ist  Branch  Clarion  River  Lake 

V  ilcox  Co:  Elk  PA 

L  )cation:  Free  camping  area  on  the  right 

bank  off  entrance  roadway. 
L  indholding  Agency:  COB 
P  operty  Number:  319011012 
S  atus:  Underutilized 
C}>mment:  1  acre;  most  recent  use — free 

campground. 
\l\  Medical  Center 
N  Bw  Castle  Road 
B  itler  Co:  Butler  PA  16001- 
L  mdholding  Agency:  VA 
P  operty  Number:  979010016 
S  atus:  Underutilized 
C  jmment:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities, 
l^nd  No.  645 

V  A.  Medical  Center 
h  ighland  Drive 

P  ittsburgh  Co:  Allegheny  PA  15206- 

L  x^ation:  Between  Campania  and  Wiltsie 
Streets. 

Lfandholding  Agency:  VA 

F  -operty  Number:  979010080 

S  :atus:  Unutilized 

C  omment:  52.42  acres,  heavily  wooded, 
property  includes  dump  area  and 
numerous  site  storm  drain  outfalls. 


land — 34. 16  acres 
\  A  Medical  Center 
1 100  Black  Horse  Hill  Road 
C  oatesville  Co:  Chester  PA  19320- 
L  andholding  Agency:  VA 
P  roperty  Number:  979340001 
£  tatus:  Underutilized 
C  Dmment:  34.16  acres,  open  field,  most 
recent  use — recreation/buffer 

'lexas 

lartofTract  A-10 

( fee  County)  Co:  Tarrant  TX 

Uocation:  Off  FM  2499  at  north  end  of  dam 

embankment 
yandholding  Agency:  COE 

1  roperty  Numhwr:  319010390 

2  tatus:  Excess 
(Jomment:  0.29  acres;  most  recent  use — 

parking  lot. 

ijart  of  Tract  340 

J  )e  Pool  Lake  Co:  Dallas  TX 

I  andholding  Agency:  COE 

I  roperty  Number:  319010400 

i  tatus:  Unutilized 

(  omment:  1  acre;  future  use — recreation. 

!  uitable/To  Be  Excessed 


Buildings  (by  State) 
Arizona 

Control  BIdg. 

U.S.  666 

Cochise  Co:  Cochise  AZ  85606- 

Landholding  Agency:  Energy 

Property  Number:  419320005 

Status:  Excess 

Comment:  800  sq.  ft.,  masonry  frame,  no 
utilities,  presence  of  PCB's  &  asbestos, 
most  recent  use — control  bldg  for  electrical 
substation. 

Warehouse  &  Service  Bldg. 

University  Road 

Mesa  Co:  Maricopa  AZ  85201^ 

Landholding  Agency:  Energy 

Property  Number:  419320007 

Status:  Excess 

Comment:  368  &  600  sq.  ft.,  1  story  steel  & 
masonry  frame,  no  utilities,  presence  of 
PCB's  &  asbestos,  most  recent  use — storage/ 
service  for  electrical  substation. 

Massachusetts 
Cuttyhunk  boathouse 
South  Shore  of  Cuttyhunk  Pond 
Gosnold  Co:  Dukes  MA  02713- 
Landholding  Agency:  DOT 
Property  Numbner:  879310001 
Status:  Unutilized 
Comment:  2,700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 

Michigan 

Former  C.G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Marie  Co:  Chippewa  Ml  49783- 

Location.  3  miles  east  of  downtown  Sault  Ste. 

Marie. 
Landholding  Agency:  COE 
Property  Number:  319011573 
Status:  Excess 
Comment:  1,411  sq.  ft.;  2  story;  wood  frame 

on  .62  acres;  needs  rehab:  secured  area 

with  alternate  access. 

Nevada 

Bldg.  300 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120001 

Status:  Unutilized 

Comment:  1,573  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only 
Bldg.  301 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120002 
Status:  Unutilized 
Comment:  1,573  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only 
Bldg.  302 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120003 
Status:  Unutilized 


Comment:  1.573  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  303 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120004 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  304 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120005 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  305 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120006 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  306 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120007 

Status:  Unutilized 

Comment:  2,750  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  307 

NeHis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120008 

Status:  Unutilized 

Comment:  2,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  ptotential 
utilities,  off-site  removal  only. 

Bldg.  308 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120009 

Status:  Unutilized 

Comment:  2,170  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldg.  309 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120010 
Status:  Unutilized 
Comment:  2,170  sq.  ft.,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only*. 
Bldg.  310 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120011 

Status:  Unutilized 

Conunent:  2,170  sq.  it,  one  story  fomily 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  311 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120012 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  312 

Nellis  Afr  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120013 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  313 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120014 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  314 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120015 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  315 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120016 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  316 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120017 

Status:  Unuitilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  317 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120018 


Status:  Unutilized 
•   Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bids.  318 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120019 

Status:  Unutilized 

Conunent:  2,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  319 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120020 

Status:  Unutilized 

Conunent:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  320 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120021 

Status:  Unutilized 

Comment:  2,170  sq.  ft.,  one  story  fomily 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  321 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field- 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120022 

Status:  Unutilized 

Comment:  2.170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  322 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landhotding  Agency:  Air  Force 

Property  Number:  189120023 

Status:  Unutilized 

Comment:  2,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  323 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120024 

Status:  Unutilized 

Comment:  1,233  sq.  ft.,  onp  stnr>'  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  324 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  1 891 20025 

Status:  Unutilized 

Comment:  2,424  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  325 
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Nell  is  Air  Force  Base 

Indian  Springs  .\F  Aux.  Field 

Indian  Springs  Co:  Clark  NV  8901»- 

Landholding  Agency:  Air  Force 

Property  Number:  1 891 20026 

Status:  Unutilized 

Comment:  2,424  sq.  ft,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  326 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Ind  ian  Springs  Co:  Clark  NV  8901 8- 

Landholding  Agency:  Air  Force 

l>roperty  Number:  189120027 

Status:  Unutilized 

Comment:  2,424  sq.  ft,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. . 

Bldg.  331 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120028 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  332 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120029 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  333 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120030 

Status:  Unutilized 

Conmient:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg^  334 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120031 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  335 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux  Field 

Indian  Springs  Co:  Clark  NV  8901 S- 

Landholding  Agency:  Air  Force 

Property  Number  189120032 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  336  ' 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  MV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120033 


Bldg. 
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Statu! :  Unutilized 

Comn  lent:  1,170  sq.  ft,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
utii  ties,  off-site  removal  only. 
337 

Air  Force  Base 
I  Springs  AF  Aux.  Field 
1  Springs  Co:  Clark  NV  89018- 
Land  elding  Agency:  Air  Force 
Prop€  -ty  Number:  189120034 

:  Unutilized 
Comr  lent:  1,170  sq.  ft.,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
ties,  off^site  removal  only. 
.338 
Air  Force  Base 
1  Springs  AF  Aux.  Field 
Springs  Co:  Qark  NV  89018- 
olding  Agency:  Air  Force 
Prop*  ty  Number  189120035 

:  Unutilized 
Comr  lent:  1,170  sq.  ft,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
util  ties,  off-site  removal  only. 

339 

Air  Force  Base 
Springs  AF  Aux.  Field 
i  Springs  Co:  Qark  NV  89018- 
Landi  olding  Agency:  Air  Force 
Propejty  Number:  189120036 

Unutilized 
Comilent:  1.170  sq.  ft.,  one  story  family 
sing,  easement  restrictions,  potential 
il  ties,  off-site  removal  only. 

340 

Air  Force  Base 
Springs  AF  Aux.  Field 
Springs  Co:  Qark  NV  89018- 
Land!  olding  Agency:  Air  Force 
Prop€  ty  Number  189120037 

:  Unutilized 
Comr  ent  1.170  sq.  ft.,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
util  ties,  off-site  removal  only. 
.  341 
Air  Force  Base 
Springs  AF  Aux.  Field 
Springs  Co:  Clark  NV  89018- 
Land!  olding  Agency:  Air  Force 
Prope  ty  Number  189120038 

:  Unutilized 
Comn  ent:  1,170  sq.  ft.,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
ties,  off-site  rsmoval  only. 
343 

Air  Force  Base 
Springs  AF  Aux.  Field 
I  Springs  Co:  Clark  NV  89018- 
iing  Agency:  Air  Force 
Prope^  Number  189120039 

Unutilized 
ComiAent:  1,170  sq.  ft.,  one  story  family 
hoi  sing,  easement  restrictions,  potential 
ties,  off-site  removal  only. 
345 

Air  Force  Base 
Springs  AF  Aux.  Field 
Indiaj  Springs  Co:  Clark  NV  89018- 
Landl  olding  Ageiicy:  Air  Force 
Prope  ty  Number  189120040 

:  Unutilized 
Conufent:  1,170  sq.  ft.,  one  story  family 
ing,  easement  restrictions,  potential 
utittties.  off-site  removal  only. 
Bldg.t46 
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Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number:  189120041 

Status:  Unutilized 

Comment:  1.170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  348 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120042 

Status:  Unutilized 

Comment:  1.170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  349 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120043 

Status:  Unutilized 

Comment:  1.170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  350 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120044 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  351 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  890ia- 

Landholding  Agency:  Air  Force 

Property  Number  189120045 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  352 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  CO:  Clark  NV  89018- 

Landholding  Agency:  Air  For<» 

Property  Number  189120046 

Status:  Unutilized 

Conmient:  1,170  sq.  ft.,  one  sttny  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  353 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  QaiV.  NV  8901&- 

Landholding  Agency:  Air  Force 

Property  Number  189120047 

Status:  Unutilized 

Comment:  1,170  sq.  ft.,  one  story  famfly 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 

Bldg.  400 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120048 
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Status:  Unutilized 

Comment:  2,464  sq.  ft.,  one  story,  most  recent 
use — maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120049 

Status:  Unutilized 

Conunent:  2,570  sq.  ft.,  one  story,  most  recent 

use — Chapel,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
Bldg.  404 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120050 
Status:  Unutilized 
Comment:  2,376  sq.  ft.,  one  story,  most  recent 

use — religious  education  facility,  easement 

restrictions,  potential  utilities,  off-site 

removal  only. 
Bldg.  406 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120051 
Status:  Unutilized 
Comment:  2,605  sq.  ft.,  one  story,  most  recent 

use — child  care  facility,  easement 

restrictions,  potential  utilities,  off-site 

removal  only. 

Bldg.  3027 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120052 

Status:  Unutilized 

Comment:  120  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Ba.so 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120053 

Status:  Unutilized 

Comment:  60  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3029 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120054 

Status:  Unutilized 

Comment:  120  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3030 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120055 

Status:  Unutilized 


Comment:  120  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3031 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120056 
Status:  Unutilized 

Comment:  120  sq.  ft.  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  3032 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120057 
Status:  Unutilized 
Comment:  120  sq.  ft.,  one  story,  most  recent 

use — storage,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
Bldg.  3033 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  169120058 
Status:  Unutilized 
Comment:  120  sq.  ft,  one  story,  most  recent 

use — storage,  easement  restrictions, 

potential  utilities,  off-site  removal  only. 
Bldg.  3034 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120059 
Status:  Unutilized 
Comment:  120  sq.  ft.  one  story,  most  recent 

use — storage,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
Bldg.  3035 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120060 
Status:  Unutilized 
Comment:  120  sq.  ft.,  one  story,  most  recent 

use — storage,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
Bldg.  3036 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901 8-    . 
Landholding  Agency:  Air  Force 
Property  Number  189120061 
Status:  Unutilized 
Comment:  120  sq.  ft.,  one  story,  most  recent 

use — storage,  easement  restrictions, 

potential  utilities,  off-site  removal  only. 
Bldg.  3037 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120062 
Status:  Unutilized 
Comment:  120  sq.  ft.,  one  story,  most  recent 

use — storage,  easement  restrictions, 

potential  utilities,  off-site  removal  only. 
Bldg.  3038 


Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120063 

Status:  Unutilized 

Comment:  120  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3039 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

l,andholding  Agency:  Air  Force 

Property  Number  189120064 

Status:  Unutilized 

Comment:  120  sq.  ft.,  one  story,  most  recent 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3040 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120065 

Status:  Unutilized 

Comment:  120  sq.  ft.,  one  story,  most  recent- 
use — storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

North  Dakota 

Bldg.  101 

Fortuna  Air  Force  Station 

Fortune  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110095 
Status:  Excess 
Comment;  768  sq.  ft..  2  bedroom  single 

family  housing  unit:  needs  rehab:  off-site 

use  only. 

Bldg.  102 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110096 
Status:  Excess 
Comment:  988  sq.  ft.  3  bedroom  single 

family  housing  unit:  needs  rehab:  off-site 

use  only. 

Bldg.  103 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110097 
Status:  Excess 
Conunent:  986  sq.  ft.;  3  bedroom  single 

family  housing  unit:  needs  rehab:  off-site 

use  only. 

Bldg.  104 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  56844- 
Location:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortuna  and 
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approximately  60  miles  north  of  Willistoo 

via  U.S.  Hi^waj  85. 
Landboidiog  Agancy:  Air  Foioe 
Property  Number  1«91100S8 
Status:  Excess 
Comment:  988  sq.  ft;  3  bedroom  single 

family  bousing  unit;  needs  rehab;  t^-site 

use  only. 

Bldg.  110 

Fortune  Air  Force  Station 

Fortune  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  vfest  of  Fortune  end 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
ProfiertyNimiber  189110102 
Status:  Excess 
Comment:  768  sq.  ft;  2  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 
Bldig.  105 

Fortuna  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Forte 
Property  Number  189110099 
Status:  Unutilized 
Comment:  988  sq.  ft.;  3  bedroom  single 

£amily  housing  unit;  needs  rehab;  off-site 

use  only. 
Bldg.  106 

Fortune  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Loration:  Located  on  North  Dakota  State 

Highway  5,  four  miles  tvest  of  Fortune  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number.  189110100 
Status:  Excess 
Comment:  988  sq.  ft.;  3  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 
Bldg  107 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110101 . 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single 

family  housing  unit;  needs  rehab;  ofF-site 

use  only. 

Bldg.  Ill 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Locetion:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110103 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 
Bldg  112 
Fortune  Air  Force  Station 
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Fort  UM  Co:  Divide  ND  58844- 

Loo  tion:  Located  on  North  Oekata  State 

H  gfaway  5,  four  vaiiet  west  of  Fortune  and 

ei  proximately  60  miles  north  of  Williston 

vi  I  U.S.  Highway  85. 
Lani  holding  Agency:  Air  Force 
Proj  erty  Nimiber  1 89110104 
Stat  is:  Excess 
Con  ment:  IFIO  sq.  ft.;  3  bedroom  single 

fa  nily  housing  unit  with  attached  garage; . 

n(  eds  rehab;  off-site  use  only. 
Bld(  .113 

Fort  me  Air  Force  Station 
Fort  ina  Co:  Divide  ND  58844- 
Loo  tion:  Located  on  North  Dakota  State 

H  ghway  5.  four  miles  west  of  Fortuna  and 

a]  proximately  60  miles  north  of  Williston 

V  I  U.S.  Highway  85. 

Lan  [holding  Agency:  Air  Force 

Pro]  erty  Number  189110105 

Stat  >s:  Excess 

Cob  meat:  1510  sq.  ft.;  3  bedroom  single 

fa  nily  housiag  unit  writfa  attached  garage; 

n(  eds  rehab;  ^-site  use  only. 
Bld| .  114 

Fori  jna  Air  Force  Station 
Fori  ina  Co:  Divide  ND  58644- 
Loc  tion:  Located  on  North  Dekote  Stete 

H  ghway  5,  four  miles  west  of  Fortuna  and 

a]  proximately  60  miles  north  of  Williston 

vi  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Pro]  erty  Number  189110106 
Stat  is:  Excess 
Cor  ment:  1,510  sq.  it;  3  bedroom  single 

fa  nily  housing  unit  with  attached  garage; 

ni  eds  rehab;  off-site  use  only. 
Bldj  .115 

For  una  Air  Force  Station 
Fori  Lina  Co:  Divide  ND  58844- 
Loc  ition:  Located  on  North  Dakota  State 

H  ghway  5,  four  miles  west  of  Fortune  and 

a  proximately  60  miles  north  of  Williston 

V  a  U.S.  Highway  85. 

Lan  ibolding  Agency:  Air  Force 

Pro  lerty  Number  189110107 

Stal  js:  Excess 

Con  ment:  1,510  sq.  ft.;  3  bedroom  single 

b  mily  housing  unit  wi±  attached  garage; 

n  «ds  rehab;  off-site  use  only. 
Bid  [116 

For  una  Air  Force  Station 
For  una  Co:  Divide  NT)  58844- 
Loc  Ition:  Located  on  North  Dakota  State 

H  ghway  5,  four  miles  west  of  Fortuna  and 

a  (proximately  60  miles  north  of  Williston 

V  a  U.S.  Highway  85. 

Lan  Iholding  Agency:  Air  Force 

Pro  lerty  Number  189110108 

Stal  Js:  Excess 

Cor  iment:  1.510  sq.  ft;  3  bedroom  single 

ii  inily  housing  unit  with  attached  garage; 

n  leds  rehab;  off-site  use  only. 
Bid ;.  117 

For  una  Air  Force  Station- 
For  una  Co:  Divide  ND  58844- 
Loc  Ition:  Located  on  North  Dakota  State 

V  Ighway  5,  four  miles  west  of  Fortuna  and 
a  )proxiniately  60  miles  north  of  Williston 
v  a  U.S.  Highway  85. 

Lar  Jholding  Agency:  Air  Force 

Pro  )erty  Number  189110109 

Sta  as:  Excess 

Cor  iment- 1.595  sq.  ft.;  3  bedroom  single 

fi  mily  housing  unit  with  attached  garage; 

n  !eds  rehab;  off-site  use  only. 


Bldg.  118 

Fortune  Air  Force  St^ion 

Fortuna  Co:  Uvide  SD  58844- 

Location:  Located  od  Ncxth  Dakote  State 

Highway  5,  four  miles  west  of  Fortuaa  ead 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Niunber  189110110 
Status:  Excess 
Conunent:  2,295  sq.  ft;  4  bedroom  single 

family  housing  unit,  needs  rehab;  off-site 

use  only. 

Bldg.  119 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110111 
Status:  Excess 
Comment:  1.39S  aq.  ft.;  3  bedroom  single 

&mily  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  120 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110112 
Status:  Excess 
Comment:  1,595  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage: 

needs  rehab;  off-site  use  only. 
Bldg  121 

Fortuna  Air  Force  Staticm 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Numberl89110113 
Status:  Excess 
Comment:  1,595  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  122 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110114 
Status:  Excess 
Comment:  1,595  sq.  ft;  3  bedroom  single 

femily  housing  unit  with  attached  garage; 

needs  rehab:  off-site  use  only. 
Bldg.  123 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force. 
Property  Number  189110115 
Status:  Excess 
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Comment:  1,510  ai^  fi.;  3  bedroom  single 

' — lilj  hrmring  unit  with  ntlai  bed  B'"^''flT 

needs  rriiab;  off^ito  use  only. 
Bl(%.  124 

Fortuna  Air  Fotco  Station 
Fortuna  Co:  Divide  ND  58844^ 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fertuna  and 

appmdmately  60  miles  north  of  Williston 

via  US.  Highway  8S. 
Landbolding  Ageiury:  Air  Force 
Property  Number  18911011ft 
Status:  Excess 
Comment:  1,510  sq.  ft:  3  bedroom  single 

family  housing  unit  widi  attached  gacagr. 

needs  rehab;  off-site  use  only. 
Bldg.  125 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Hi^jway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  WSlHston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110117 
Status:  Excess 
Comment:  1310  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  126. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Locatlon:  Located  oq  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortune  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110118 
Status:  Excess 
Comment- 1,510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  127 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  E)akota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110119 
Status:  Excess 
Comment:  1.510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage: 

needs  rehab;  off-site  use  only. 
Bldg.  128 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Forte 
Property  Number  189110120 
Status:  Excess  . 
Comment:  1 .510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  129 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
I.(X»tion:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 


Landlioldiag  Agency:  Ak  Fbioa 
Property  Number  189110121 
Status:  Excess 
Comment:  1,510  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  gazage; 

needs  rehefac  c^-sits  use  only. 
Bldg.  141 

Fortuna  Air  Force  Statiott 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  Noth  Dkkota  State 

Highway  5,  iavx  mttes  west  of  Foituna  and 

appronrimatsly  60  miles  north  of  Williston 

via  U.S.  Hi^iway  85. 
Laadholding  Agency:  Air  Force 
Property  Nimiber  189110122 
Status:  Excess 
Comment:  364  sq.  ft.;  1  sta&  \'ehick  garage; 

needs  rehab;  on-site  use  only. 
Bldg.  142 

Fortune  Ab  Force  Base 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  WiUiston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Fom 
Property  Number  18M10123 
Status:  Excess 
Comment  624  sq.  ft.;  Z  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  143 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110124 
Status:  Excess 
Comment:  624  sq.  ft;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg  144 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  IMD  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  WiUiston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110125 
Status:  Excess 
Conunent  624  sq.  ft;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg  145 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  WiUiston 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110126 
Status:  Excess 
Comment:  624  sq.  ft.:  2  stall  vebicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg  201 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Willistoo 
via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110127 


Status:  Excess 

Comment  1203  s&  ft.;  3  bedroan  single    ' 

family  relocatable  housing  unit;  needs 

rehab;  ofrtite  asa  only. 
Bldg.  202 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  Nmdt  Dakota  State 

Highway  5,  foas  aulas  west  of  Fortune  and 

apprauBatsty  60  aikss  north  of  WilKstoo 

vi8U&Hi^iway8&. 
Ijtndhnldmg  Agency:  Air  Force 
Property  Number  189110128 
Status:  Excess 
Comment:  1,203  sq^  ft;  3  bedroom  singie 

family  relocatable  housing  imit;  needs 
-    rehab;  ofrsite  use  only, 
Bldg  203 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  Nertfi  Dakota  <»»*- 

Highway  5,  four  milae  west  of  Fortune  and 

apprasdmatsty  60  miles  noitfi  of  Willieton 

via  OS.  Hi^nray  as. 
LandholcBog  Agency:  Air  Force 
Property  Nimiber  169110129 
Status:  Excess 
Comment:  1 ,203  sq.  it;  3  bedraom  si/^e 

family  relocatable  housing  unit;  needs 

rehab;  oS-site  use  only. 
Bldg.  204 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north,  of  Wilbstoa 

via  U.S.  Highway  85. 
Landbolding  Agency:  Air  Force 
Property  Number  189110130 
Status:  Excess 
Comment  1 ,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

reh^,  off-site  use  only. 
Bldg.  205 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  aiiles  north  of  lATiUiston 

via  U.&  Highway  SS. 
Landbolding  Agency:  Air  Force 
Property  Number:  189110131 
Status:  Excess 
Comment:  1.203  sq.  ft;  3  bedroom  sii^ 

fomily  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  206 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  WiUiston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number;  189110132 
Status:  Excess 

Comment:  1,203  sq.  ft;  3  bedroom  single 
family  relocatable  bousing  unit  needs 
rehab;  off-site  use  only. 

Bldg  207 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 
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Landholding  Agency:  Air  Force 
Property  Number  189110133 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  208 

Fortuna  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110134 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit:  nec^s 

rehab;  off-site  use  only. 

Bldg.  209 

Fortima  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110135 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  210 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Nimiber.  189110136 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
Bldg.  211 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortima  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110137 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  imit;  needs 

rehab;  off-site  use  only. 
Bldg.  212 

Fortuna  Air  Force  Station  • 

Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number:  1 891 101 38 
Status:  Excess 
Comment:  1,203  sq.  ft;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
Bldg.  213 

Fortuna  Air  Force  Station 
Fortune  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 


app  oximately  60  miles  north  of  Williston 

via  I  J.S.  High%vay  85. 
Landh  aiding  Agency:  Air  Force 
Propel  ty  Number  189110139 
Status  Excess 
Comn  ent:  1,203  sq.  ft;  3  bedroom  single 

fam  ly  relocatable  housing  tmit;  needs 

rehi  b;  off-site  use  only. 
Bldg.  :i4 

Foitui  a  Air  Force  Station 
Fortui  a  Co:  Divide  ND  58844- 
Locati  >n:  Located  on  North  Dakota  State 

Hig  iway  5,  four  miles  west  of  Fortuna  and 

app  oximately  60  miles  north  of  Williston 

via  1  J.S.  Highway  85. 
Landt  olding  Agency:  Air  Force 
Prope  ty  Number.  189110140 
Status  Excess 
Comn  ent:  1,203  sq.  ft.;  3  bedroom  single 

fam  ly  relocatable  housing  unit;  needs 

reh<  b;  off-site  use  only. 

Bldg.  !1S 

Fortui  a  Air  Force  Station 

Fortu:  ka  Co:  Divide  ND  58844- 

Locat  on:  Located  on  North  Dakota  State 

Hig  iway  5,  four  miles  west  of  Fortuna  and 

app  -oximately  60  miles  north  of  Williston 

via  J.S.  Highway  85. 
Landl  olding  Agency:  Air  Force 
Prope  ty  Number  189110141 
Statui :  Excess 
'Comn  ent:  1,203  sq.  ft.;  3  bedroom  single 

fam  ly  relocatable  housing  unit;  needs 

rehi  b;  off-site  use  only. 
Bldg.  !16 

Fortui  la  Air  Force  Station 
Fortu  ta  Co:  Divide  ND  58844- 
Locat  on:  Located  on  North  Dakota  State 

Hig  iway  5,  four  miles  west  of  Fortuna  and 

apf  roximately  60  miles  north  of  Williston 

via  J.S.  Highway  85. 
Landl  olding  Agency:  Air  Force 
Prope  ty  Number  189110142 
Statu) :  Excess 
Comn  lent:  1,203  sq.  ft.;  3  bedroom  single 

fam  ily  relocatable  housing  unit;  needs 

reh  lb;  off-site  use  only. 
Bldg.  217 

Fortu  la  Air  Force  Station 
Fortu  la  Co:  Divide  ND  58844- 
Locat  on:  Located  on  North  Dakota  State 

Hig  iway  5,  four  miles  west  of  Fortuna  and 

ap;  roximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Land  lolding  Agency:  Air  Force 
Prop*  rty  Number  189110143 
Statui :  Excess 
Comn  lent:  1,203  sq.  ft.;  3  bedroom  single 

fan  ily  relocatable  housing  unit;  needs 

reh  tb;  off-site  use  only. 
Bldg.  218 

Fortu  la  Air  Force  Station 
Fortu  la  Co:  Divide  ND  58844- 
Locat  on:  Located  on  North  Dakota  State 

Hi(  iway  5,  four  miles  west  of  Fortuna  and 

api  roximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Land  lolding  Agency:  Air  Force 
Prop4ty  Number  189110144 
:  Excess 

t:  1,203  sq.  ft.:  3  bedroom  single 
ily  relocatable  housing  unit;  needs 
'};  off-site  use  only. 
,1221 
Fortu  la  Air  Force  Station 


Statu 
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fan 
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Bldg 


Conu  lent 


reh  lb 


Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110145 
Status:  Excess 
Comment:  672  sq.  ft;  2  stall  vehicle  garage: 

needs  rehab;  on-site  use  only. 
Bldg.  222 

Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110146 
Status:  Excesi 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 

Bldg.  223 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110147 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  224 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
f»roperty  Number  189110148 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  225 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110149 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  226 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110150 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  227 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 
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approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Prof)erty  Number.  189110151 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage: 

needs  rehab;  off-site  use  only. 
Bldg.  228 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110152 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  229 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110153 
Status:  Excess 
Comment:  672  sq.  ft;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  1 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Cot  Divide  ND  58844- 
Landbolding  Agency:  Air  Force 
Property  Number  189310066 
Status:  Excess 
Comment:  10.859  sq.  ft,  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  2 

Fortuna  Air  Force  Station 
Extreme  northwesters  comer  of  North  Dakota 
Fortuna  Coc  Divide  ND  5dM4- 
Landholding  Agency:  Air  Force 
Property  Number  189310067 
Status:  Excess 
Comment  1,543  sq.  ft.  1-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  4 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  oi  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310068 
Status:  Excess 
Comment:  1.759  sq.  ft,  l-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  5 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landhoiding  Agency:  Air  Force 
Property  Number  189310069 
Status:  Excess 
Comment:  368  sq.  ft.  1 -story  coocrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  7 

Fortuna  Air  Force  Statton 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 


Landhotding  Agency:  Air  Force 

Property  Nimiben  189310070 

Status:  Excess 

Comment:  694  sq.  ft.,  1-story  concrete  block. 

needs  extensive  repoiis,  presence  of 

asbestos. 

Bldg.  8 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landhokiing  Agency:  AirFwce 

Property  Number  189310071 

Status:  Excess 

Comment:  867  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  10 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310072 
Status:  Excess 
Comment:  112  sq.  ft,  1-story  concrete  block, 

needs  extensive  reprairs,  presence  of 

asbestos. 

Bldg.  11 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Ccx  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310073 

Status:  Excess 

Comment  96  sq.  ft.,  1-story  concrete  block. 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  12 

Fortuna  Air  Force  Station 
Extreme  northwestern  comei  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310074 
Status:  Excess 
Comment  2.198  sq.  &..  1-stoiy  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  13 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  hO)  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310075 

Status:  Excess 

Comment:  2,118  sq.  ft,  1-story  coocrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  14 

Foituna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310076 
Status:  Excess 
Comment:  3.462  sq.  ft.  l-stocy  oinciets 

block,  needs  extensive  repairs,  fveaenca  of 

asbestos. 
Bldg.  15 

Fortuna  Air  Force  Station 
Extreme  northwestern  coiner  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Foice 
Property  Number  189310077 
Status:  Excess 


Comment  4,182  sq.  ft.,  l-story  concrete 
block,  naeds  extnwiva  repairs,  pieswice  of 

asbestos. 
Bldg.  16 

Fortuna  Air  Force  Station 
Extreme  north  westem  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency;  Air  Forca 
Property  Number  189310078 
Status:  Excess 
Comment:  3,772  sq.  k.,  2-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  17 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landhotding  Agency:  Air  Force 
Property  Number  189310079 
Status:  Excess 
Comment:  2,925  sq.  ft.,  1-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  18 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dalu>ta 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310080 
Status:  Excess 
Comment:  5.806  sq.  ft.,  2-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  19 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Coc  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310081 
Status:  Excess 
Comment:  5.806  sq.  ft.,  2-stocy  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  20 

Fortuna  Air  Force  Station 

Extreme  northv^estem  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310062 

Statua:  Excess 

Comment:  1.882  sq.  ft.,  1-story  concrsta 

block,  needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  21 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310083  ^ 

Status:  Excess 

Comment:  192  sq.  ft.  1-slory  wood  frama. 

needs  extensive  repairs,  preaenca  of 

asbestos. 
Bldg.  22 

Fortune  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310084 
Status:  Excess 
Comment:  1.571  sq.  ft.  1-stoty  wood  frame. 

needs  extensiva  repairs,  pcaaeaca  of 

asbestos. 
Bldg.  23 
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Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  Nim^  Diduita 

Fortuaa  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Niunben  189310085 

Status:  Excess 

Comment:  1,212  iq.  It,  l-sttxy  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  24 

F(»tuiM  Air  Force  Station 
Extreme  northwestern  comn  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landhdding  Agency:  Air  Force 
Property  Number  189310086 
Status:  Excess 
Comment  2,758  sq.  ft.,  1-story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  26 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310087 
Status:  Excess 
Comment:  302  sq.  ft..  1-story  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  27 

Fortima  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortune  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number.  189310088 
Status:  Excess 
Comment:  64  sq.  ft.,  1-story  metal,  needs 

extensive  repairs,  presence  of  asbestos. 
Bldg.  28 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortune  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Fotce 
Property  Number  189310089 
Status:  Excess 
Comment:  4,967  sq.  it,  1-story  wood  fnme, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  30 

Fortuna  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310090 

Status:  Excess 

Comment:  4,795  sq.  ft.,  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  31 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Fwce 
Property  Number:  189310091 
Status:  Excess 
Comment:  1,800  sq.  ft.,  l-story  pre-fab  metal, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  32 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310092 
Status:  Excess 


Coi  oment  6.615  sq.  ft.,  l-story  pre-fab  metal. 

I  Beds  extensive  repairs,  presence  of 

atbestos. 
Bl<  s.  35 

Fo  tuna  Air  Force  Station 
ExI  reme  northwrestem  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pn  [wrty  Number  189310093 
Sta  us:  Excess 
Coi  oment:  14,520  tq.  ft.,  5^tory  concrete 

b  lock,  needs  extensive  repairs,  presence  of 

t  ibestos. 
Bl<  B-  36 

Fo  tuna  Air  Force  Station 
ExI  feme  northwestem  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pre  party  Number:  189310094 
Sta  us:  Excess 
Coi  runent:  949  sq.  it,  l-story  concrete  block, 

I  eeds  extensive  repairs,  presence  of 

a  sbestos. 
Bit  s-  37 

Poi  tuna  Air  Force  Station 
ExI  reme  northwestem  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
L4U  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310095 
Sta  us:  Excess 
Coi  [unent:  288  sq.  ft.,  pre-fab  metal,  needs 

e  (tensive  repairs,  presence  of  asbestos. 
Bl(  g.  38 

Fo)  tuna  Air  Force  Station 
ExI  ?eme  northwestem  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number  189310096 
Sta  us:  Excess 
Coi  iment:  5,687  sq.  ft.,  l-story  concrete 

t  lock,  needs  extensive  repairs,  presence  of 

( sbestos. 
Bl(  g.  40 

Foi  tuna  Air  Force  Station 
ExI  reme  northwestern  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310097 
Sta  us:  Excess 
Coi  oment:  576  sq.  ft.,  l-story  metal,  needs 

e  xtensive  repairs,  presence  of  asbestos. 
Bl<  g.  52 

Foi  tuna  Air  Fotce  Station 
ExI  reme  northwestem  comer  of  North  Dakota 
Foi  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310098 
Sta  us:  Excess 
Coi  oment:  160  sq.  ft.,  l-story  concrete  block. 

I  Beds  extensive  repairs,  presence  of 

a  sbestos. 
Bl(  i.  55 

Fa  tuna  Air  Force  Station 
ExI  reme  northwestem  comer  of  North  Dakota 
F(M  tuna  Co:  Divide  ND  58844- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310099 
Sta  us:  Excess 
Coi  oment:  1,003  sq.  ft,  l-story  metal,  needs 

(  Ktensive  repairs,  presence  of  asbestos. 
Bl(g.56 

Fo  tuna  Air  Force  Station 
ExI  reme  notth%vestem  comer  of  North  Dakota 
Fo  tuna  Co:  Divide  ND  58844- 


Landholding  Agency:  Air  Force 
Property  Number  189310100 
Status:  Excess 
Comment:  448  sq.  ft,  l-story  steel,  needs 

extensive  repairs,  presence  of  asbestos. 
Bldg.  57 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310101 
Status:  Excess 
Comment:  3,854  sq.  ft.,  l-story  wood  fi^me. 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  98 

Fortune  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310102 
Status:  Excess 
Comment:  62  sq.  ft.,  l-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  100 

Fortxma  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310103 
Status:  Excess 
Comment:  768  sq.  ft.,  l-story  wood  fr^me, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldg.  912 

Fortuna  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Ntunber  189310104 

Status:  Excess 

Comment:  960  sq.  ft.,  l-story  wood  frBme, 

needs  extensive  repairs,  presence  of 

asbestos. 
Bldg.  300 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310105 
Status:  Excess 
Comment:  2,730  sq.  ft.,  l-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos. 

Bldgs.41-49,51,61,62 

Fortima  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310106 

Status:  Excess 

Comment:  36-40  sq.  ft,  wood  frame,  no 
utilities,  need  extensive  repairs,  presence 
of  asbestos,  most  recent  use— fire  hose 
storage. 

South  Carolina 

Bldg.  il  U.S.  Coast  Guard 

Folly  bland  Loran  Station 

Folly  bland  Co:  Charleston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number  879120096 

Status:  Unutilized 
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Comment:  2.340  sq.  ft.  l-story  concrete 

block,  most  recent  use— communications 

station. 
Bldg.  *2  U.S.  Coast  Guard 
Folly  bland  Loran  Station 
Folly  bland  Co:  Charleston  SC  29401- 
Landholding  Agency:  DOT 
Property  Number  879120097 
Status:  UnuUlized 
Comment:  2,050  sq.  ft.  l-story  concrete 

block,  most  recent  use — communications 

station. 

Land  (by  State) 
Florida 

Springfield  Annex  (VZTD) 
Tyndall  Air  Force  Base 
Springfield  Co:  Bay  FL 
Landholding  Agency:  Air  Force 
Property  Number  189240053 
Status:  Unutilized 

Comment:  7.55  acres;  improved  w/parking 
lot,  2  loading  ramps  and  railroad  tracks. 
Indiana 

Cecil  M.  Harden  Lake  Project 

Rockville  Co:  Parke  IN  47872- 

Location:  Route  57  at  intersection  w/county 

road  91 OE. 
Landholding  Agency:  COE 
Property  Number:  319011689 
Status:  Excess 
Comment:  2.68  acres;  narrow  triangular 

shaped  area  of  land. 

Kansas 

Parcel  «1 

Fall  River  Lake 

Section  26  Co:  Greenwood  KS 

Landholding  Agency:  COE 

Property  Number  319010065 

Status:  Unutilized 

Comment:  155  acres;  most  recent  use — 

recreation  and  leased  cottage  sites. 
Parcel  «2 
Fall  River  Lake 

Section  25  and  26  Co:  Greenwood  KS 
Landholding  Agency:  COE 
P»roperty  Number:  319010066 
Status:  Excess 
Comment:  38.62  acres;  most  recent  use — 

recreation. 

Parcel  #3 

Fall  River  Lake 

Section  26  Co:  Greenwood  KS 

Landholding  Agency:  COE 

Property  Number:  3 1 901 0067 

Status:  Excess 

Comment:  22.44  acres;  most  recent  use — 

recreation. 
Parcel  *2.  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 

Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  319210005 
Status:  Unutilized 
Conunent:  11  acres,  part  of  a  relocated 

railroad  bed,  rural  area. 

Massachusetts 

Buffumville  Dam 
Flood  Control  Project 
Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 
Location:  Portion  of  tracts  B-200,  B-248.  B- 
251.  B-204.  B-247.  B-200  and  B-256 


Landholding  Agency:  COE 

Property  Number  319010016 

Status:  Excess 

Comment:  1.45  acres. 

Conant  Brook  Dam 

Flood  Control  Dam 

Wales  Road 

Monson  Co:  Hampden  MA  01057- 

Location:  Portion  of  Tract  211 

Landholding  Agency:  COB 

Property  Number:  318010017 

Status:  Excess 

Comment:  5.27  acres. 

Hodges  Village 

Dam  Flood  Control  Project 

Old  Howarth  Road 

Oxford  Co:  Worcester  MA  01540-0500 

Location:  Portion  of  Tract  A-108,  See  Projea 

Manager  at  Hodges  Village  Dam,  Oxford, 

MA  (508)  987-2600. 
Landholding  Agency:  COE 
Property  Number  319011006 
Status:  Excess 
Comment  3.22  acres. 

Michigan 

U.S.  Coast  Guard— Air  Station 
Traverse  City  Co:  Grand  Traverse  MI  49684- 
Landholding  Agency:  DOT 
Property  Number.  879120099 
Status:  Underutilized 

Comment:  21.7  acres,  most  recent  use — helo 
landings. 

Minnesota 

Tract  #3 

Lac  Qui  Parle  Flood  Control  Project  County 

Rd.  13 
Watson  Co:  Lac  Qui  Parle  MN  56295- 
Landhoiding  Agency:  COE 
Property  Number:  319340006 
Status:  Unutilized 
Comment:  approximately  2.9  acres,  fallow 

land. 

Tract  #34 

Lac  Qui  Parle  Flood  Control  Project 

Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

Landholding  Agency:  COE 

Property  Number  319340007 

Status:  Unutilized 

Comment:  approx.  8  acres,  follow  land. 

Land  around  Bldg.  240-249.  253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010007 

Status:  Unutilized 

Comment:  3.76  acres,  potential  utilities. 

Ohio 

Middleport  I^lblic  Access  Site 

Gallipolis  Locks  &  Dam 

Middleport  Co:  Meigs  OH  45760- 

Landholding  Agency:  COE 

Property  Number  319230001 

Status:  Underutilized 

Comment:  approximately  17.23  acres 
including  parking  lot,  flowage  easement, 
right-of-way  for  city  street  and  utilities. 

Oklahoma 

Parcel  #7 

Kaw  Lake 

Section  27  Co:  Kay  OK  . 


Landholding  Agency:  COB 
Property  Number  319010847 
Status:  Excess 

Comment  21  acres;  potential  utilities;  most 
recent  use— recreatioiL 

Pennsylvania 

Dashields  Locks  and  Dam  (Glemvillard.  PA) 
Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  COB 
Property  Number  319210009 
Status:  Umitilized 

Comment  0.58  acres,  most  recent  use- 
baseball  field. 

South  Carolina 

Land— U.S.  Coast  Guard 

Folly  bland  Loran  Station 

Folly  bland  Co:  Charleston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number  879120098 

Status:  Unutilized 

Comment:  55  acres  (88  acres  submerged) 

tidal  marshland,  potential  utilities. 
Tennessee 

Tract  D-4  56 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number  319010942 
Status:  Excess 
Comment:  8.93  acres;  subject  to  existing 

easements. 

Texas 

Tract  ^-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Via  Avenue  B  within  the 

community  of  Kopperi. 
Landholding  Agency:  COE 
Property  Number  319110029 
Status:  Unutilized 
Conunent:  .18  acres;  potential  utilities; 

encroachments  on  large  portion  of 

property. 

Tract  J-936 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Off  F.  M.  Highway  56  within  the 

community  of  Kopperi. 
Landholding  Agency:  COE 
Property  Number  319110032 
Status:  Unutilized 

Comment  5.4  acres;  potential  utilities. 
Tract  F-516  O.C.  Fisher  Lake 
Parallel  with  Grape  Creek  Road 
San  Angelo  Co:  Tom  Green  TX  76902-3085 
Landholding  Agency:  COE 
Property  Number  319120002 
Status:  Unutilized 
Comment:  2.13  acres,  potential  limited 

utilities 
GSA  Number  7-D-TX-0968-A. 
Part  of  Tract  102  Segment  1 
Bard  well  Dam  Road 
Ennis  Co:  Ellis  TX  751 19- 
Landholding  Agency:  COE 
Property  Number  319140014 
Status:  Unutilized 
Comment:  approx.  6.38  acres 
GSA  Number  7-D-TX-738-D. 
Corpus  Christi  Ship  Channel 
Corpus  Christi  Co:  Neuces  TX 
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Location:  East  side  of  Carbon  Mant  Road. 

approx.  14  miles  NW  of  ^lowntowm  Corpus 

Christ!. 
Landholding  Agency:  CC^ 
Property  Number  318240001 
Status:  Unutilized 
Cmnment  4.4  acres,  most  recent  use— fami 

land. 

Unsuitable  Propertiea 

Buildings  (by  State) 

Alabama 

Bldg.  913 

Maxwell  AFB 

Avenue  "C 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189010002 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  927 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Location:  Off  Avenue  "C" 

Landholding  Agency:  Air  Force 

Property  Number:  189010003 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  935 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Location:  Off  Selfridge  Street 

Landholding  Agency:  Air  Force 

Property  Number:  189010004 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  936 

Maxwell  AFB 

Selfridge  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189010005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  809 

Gunter  AFB 

Montgomery  Co:  Montgomery  AL  36114- 

Location:  Off  Renfroe  Street 

Landholding  Agency:  Air  Focoe 

Property  Number  189010011 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  861 

Gunter  AFB 

South  Drive 

Montgomery  Co:  Montgomery  AL  96114- 

Landholding  Agency:  Air  Force 

Property  Number  189010012 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1011 

Gunter  AFB 

Avenue  "A" 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency:  Air  Ferns 

Property  Number  189010013 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1022 

Gunter  AFB 

Montgomery  Co:  Montgomery  AL  36114- 

Location:  Adjacent  to  Avenues  "A"  and  "C 

Landholding  Agency:  Air  Force 

Property  Number  1 8901001 S 


Status 
Reasoc : 


Bldg.  1  342 
Guntei  / 
Montg  in 


mery  Co:  Montgomery  AL  36314- 
Locatidn:  Between  Avenues  "A^'  and~C' 
Landb  tiding  Agency:  Air  Force 
Proper  y  Nundier  189010016 
Status:  Underutilized 
Reason :  Secured  Area. 


Bldg 
Guntei 
Montg  )i 
Locati 


Bldg 

Guntei 

4th 


Underutilized 
Secured  Area. 


Uin: 


V)52 
AFB 

mery  Co:  Montgomery  AL  36114- 
Between  Avenues  A  and  C 
Landholding  Agency:  Air  Force 
Proper  y  Number  189010019 
Status:  Underutilized 
Reesoi :  Secured  Area. 


Stiaet) 


1060 
AFB 

at  Avenue  C 
Montgomery  Co:  Montgomery  AL  36114- 
Landh  )lding  Agency:  Air  Force 
Propel  y  Number  189010020 
Status;  Unutilized 
Reasoi :  Secured  Area. 

Bldg.  1 061 

Guntei  AFB 

Avenup  C 

Montgomery  Co:  Montgomery  AL  36114- 

Landhblding  Agency:  Air  Force 

Propel  ty  Number  189010022 

Status  Unutilized 

Reasoi  i:  Seciired  Area. 

Bldg.    435 

Maxw  ill  Air  Force  Base 

Mimot  a  Road 

Mont(  >mery  Co:  Montgomery  AL  36112- 

Landl  ilding  Agency:  Air  Force 

Propel  ty  Number:  189030220 

Status  Unutilized 

Reasoi  c  Floodway  Secured  Area. 

Bldg.    436 

Maxw  >11  Air  Force  Base 

Mimo  a  Road 

Mont{  omery  Co:  Montgomery  AL  36114- 

Landt  [>lding  Agency:  Air  Force 

Prope:  ty  Number  189030221 

Status  Unutilized 

Reaso:  i:  Floodway  Secured  Area. 

Bldg.  i440 

Maxwell  Air  Force  Base 

Mimo  «  Road 

Mont{  omery  Co:  Montgomery  AL  36112- 

Landl  aiding  Agency:  Air  Force 

Prope  ty  Number:  169030222 

Status  Unutilized 

Reaso  i:  Floodway  Secured  Area. 

Bldg.    441 

Maxwbll  Air  Force  Base 

Mimoia  Road 

Mont(  omery  Co:  Montgomery  AL  36112- 

Landl  olding  Agency:  Air  Force 

Prope  1y  Number  189030223 

Status :  Unutilized 

Reaso  i:  Floodway  Secured  Area. 

Bldg.  i30 

Gunter  Air  Force  Base 

Ramp  Road 

Mont  omeiy  Co:  Montgomery  AL  36114- 

50C  ) 
Landl  olding  Agency:  Air  Force 
Prope  ty  Number  189040853 
Statui :  Underutilized 


Reason:  Secured  Area. 

Bldg.  421 

Gunter  Air  Force  Base 

Avenue D 

Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189040854 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  426 

Gunter  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189040855 
Status:  Underutilized 
Reason:  Secured  Area. 
Petrol  OPS  BWg. 
Maxwell  Air  Force  Base 
1101  Chanute  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189110165 
Status:  Unutilized 
Reason:  Secured  Area. 
Law  Center 

Maxwell  Air  Force  Base 
519  10th  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189110166 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1011 

Maxwell  Air  Force  Base 
Dannelly  Street 
Montgomery  Co:  Montgomery  AL  36112- 

SOOO 
Landholding  Agency:  Air  Force 
Property  Number  189110167 
Status:  UnAitilized 
Reason:  Secured  Area. 
HQ  Specified  Bldg 
Maxwell  AFB 
677  Third  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189120231 
Status:  Unutilized 
Reason:  Secured  Area. 
Base  Personnel  Office 
Maxwell  AFB 
853  Second  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189120232 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  932 

932  3rd  St.  ft  Ave.  D,  West 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130335 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  8 

8  Maxwell  Blvd.,  East 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130336 

Status:  UoutiliaBd 

Reason:  Secured  Area. 

Bldg.  712 
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Avenue "E" 

Gunter  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189130349 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1004 

Reserves  Forces  Training  Facility 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Location:  1004  Maxwell  Blvd.  ft  Kelly  Street 
Landholding  Agency:  Air  Force 
Property  Number  189130369 
-Status:  Unutilized 

Reason:  Secured  Area. Within  airport  runway 
clear  zone. 

Bldg.  1006.  Reproduction  Plant 

1006  Kelly  Street 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130370 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  72.  Storage  Shed 

72  Selfridge  &  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130371 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  95,  Storage  Shed 

95  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130372 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  96,  Storage  Shed 

96  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Fgrce 
Property  Number  189130373 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  97,  Storage  Shed 

97  Selfridge  &  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130374 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  78,  Maintenance  Shop 

78  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130375 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  79,  Warehouse 

79  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130376 

Status:  Unutilized 
Reason:  Secured  Area. 


Bldg.  82.  Storage  CV  Facility 

82  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130377 

Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  83,  Storage  CV  Facility 

83  Selfridge  ft  Maxwell  Blvd. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189130378 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  88,  Maintenance  Shop 

88  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130379 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  90,  Storage  CV  Facility 

90  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130380 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  94.  Storage  CV  Facility 

94  Selfridge  ft  Maxwell  Blvd. 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189130381 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  135 

Gunter  Air  Force  Base 

1st  Street 

Montgomery  Co:  Montgomery  AL  36112- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140001 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  206 

Gunter  Air  Force  Base 
Off  1st  Street 

Montgomery  Co:  Montgomery  AL  361 14- 
-    5000 

Landholding  Agency:  Air  Force 
Property  Number  189140002 
Status:  Underutilized 
Reason:  Secuired  Area. 
Bldg.  208 

Gunter  Air  Force  Base 
1st  Street  and  "O"  Streets 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140003 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  420 

Gunter  Air  Force  Base 
2nd  Street  at  Avenue  "D" 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140004 


Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  559 

Gunter  Air  Force  Base 

4th  Street 

Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140005 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  560 

Gunter  Air  Force  Base 
4th  Street 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140006 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  561 

Gunter  Air  Force  Base 
Off  4th  Street 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140007 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  562 

Gunter  Air  Force  Base 
4th  Street 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140008 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  818 

Gunter  Air  Force  Base 
Foster  Street 
Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  807 

Maxwell  Air  Force  Base 
Maxwell  Blvd.  ft  Third  Street 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189140010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1001 

Maxwell  Air  Force  Base 
Kelly  St.,  North  ft  Airplane  Park,  Apron  3001 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189140011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1010 

Maxwell  Air  Force  Base 
Bet.  Maxwell  Blvd.  ft  Dannelly  St 
Montgomery  Co:  Montgomery  AL  36112- 
Landbolding  Agency:  Air  Force 
Property  Number  189140012 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1039 

Maxwell  Air  Force  Base 
Kelly  St.  at  Taxiway  3004 
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Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189140013 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  121S 

Maxwell  Air  Force  Base 

March  St.  bet.  Willow  St.  &  Beech  St. 

Montgomery  Co:  Montgonwry  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189140014 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  823 

Gunter  Air  Force  Base 

Ramp  Road  at  Second  Street 

Montgomery  Co:  Montgomery  AL  36114- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189140021 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  81 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Numlier  189220005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1041 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189220006 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1042 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189220007 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1114 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189220008 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1208 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189220009 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1210 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomerj-  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189220010 

Status:  Unutilized 

Reason:  Secured  Area.  . 

Bldg.  1211 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomer>'  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189220011 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1214 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 


Lanc  lolding  Agency:  Air  Force 
Prop  iTty  Number  189220012 
Statu  5:  Unutilized 
Reasi  >n:  Secioed  Area. 

Bldg  1229 

Maxi  leW  Air  Force  Base 
Mon  gomery  Co:  Montgomery  AL  36112- 
Lanc  lolding  Agency:  Air  Force 
Prop  srty  Number:  189220013 
Stati  s:  Unutilized 
Reas  in;  Secured  Area. 
Bldg  1245 

Maxi  irell  Air  Force  Base 
Mon  gomery  Co:  Montgomery  AL  36112- 
Lanc  tiolding  Agency:  Air  Force 
Prop  irty  Number:  189220014 
Stati  s:  Unutilized 
Reas  )n:  Secured  Area. 
Bldg  906 

Max  trell  Air  Force  Base 
Bet.  Wenue  B  A  C  on  Second  Street 
Mon  gomery  Co:  Montgomery  AL  36112- 
Lanc  holding  Agency:  Air  Fore* 
Prop  jrty  Number:  189240013 
Stati  s:  Unutilized 
Reas  >n:  Secured  Area.  Other. 
Com  nent:  Extensive  Deterioration. 
Bldg  907 

Max  veil  Air  Force  Base 
Bet.  Vvenue  B  &  C  on  Second  Street 
Mon  gomery  Co:  Montgomery  AL  36112- 
Lanc  holding  Agency:  Air  Force 
Prop  jrty  Number  189240014 
Stat)  s:  Unutilized 
Reas  }n:  Secured  Area.  Other. 
Com  nent:  Extensive  Deterioration. 
Bldg  931 

Max  veil  Air  Force  Base 
Con  er  of  Selfridge  &  3rd  Street 
Mon  :gomery  Co:  Montgomery  AL  36112- 
Lan(  holding  Agency:  Air  Force 
Prop  srty  Number  189240015 
Statt  s:  Unutilized 
Reas  ■m:  Secured  Area.  Other. 
Com  ment:  Extensive  Deterioration. 
Bld(   933 

Max  veil  Air  Force  Base 
Con  cr  of  Selfridge  &  3rd  Street 
Mor  tgomery  Co:  Montgomery  AL  36112- 
Lan(  holding  Agency:  Air  Force 
Prof  erty  Number  189240016 
Stati  is:  Unutilized 
Rea!  an:  Secured  Area.  Other. 
Con  tnent:  Extensive  Deterioration. 
Bld{    934 

Max  iveil  Air  Force  Base 
Con  er  of  Selfridge  &  3rd  Street 
Mor  tgomery  Co:  Montgomery  AL  36112- 
Lan(  holding  Agency:  Air  Force 
Proj  erty  Number  1 8924001 7 
Stati  is:  Unutilized 
Rea!  on:  Secured  Area.  Other. 
Cor  ment:  Extensive  Deterioration. 
Bld( .  143 

Max  Arell  Air  Force  Base 
Ave  »ue  D 

Moi  tgomery  Co:  Montgoniery  AL  36112- 
Lan  Iholding  Agency:  Air  Force 
Pro]  erty  Number  189240018 
Stat  is:  Unutilized 
Real  on:  Secured  Area. 
Bld|  .839 

Ma)  bvell  Air  Force  Base 
1st  i  Bay  Streets  at  Ash  Street 


Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189240019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  603,  Maxwfcll  AFB 

Gunter  Annex 

Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310042 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  315.  Maxwell  AFB 
Gunter  Annex 
Montgomery  Co:  Montgcwnery  AL  36114— 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310043 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  314.  Maxwell  AFB 
Gunter  Annex 
Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  N\unber  189310044 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 

Bldg.  301.  Maxwell  AFB 

Gunter  Annex 

Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number  189310045 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Conmient:  Extensive  deterioration. 
Water  Supply  Bldg.,  Maxwell  AFB 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189310046 
Status:  Unutilized 
Reason:  Other  Secured  Area. 
Comment:  Extensive  deterioration. 
Recrea./Library.  Maxwell  AFB 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189310047 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
BE  Storage  Shed.  Maxwell  AFB 
1043  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Numtwr  189310048 
Status:  Unutilized 
Reason:  Seciued  Area. 
Data  Proc.  Bldg..  Maxwell  AFB 
908  Avenue  B  at  Avenue  C 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189310049 
Status:  Unutilized 
Reason:  Secured  Area. 
Youth  Center.  Maxwell  AFB 
712  6th  Street 

Montgomery  Co:  Montgomery  AL  361 12- 
Landholding  Agency:  Air  Force 
Property  Number  189310050 
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Status:  Unutilized 

Reason:  Secured  Area. 

Education  Center 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Fores 

Property  Number  189320044 

Status:  Unutilizsd 

Reason:  Secured  Area.  Other. 

Comment:  Extensive  Deterioration. 

Admin.  Office 

Maxwell  Air  Force  Base 

Montgomery  Co;  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189320045 

Status:  Unutilized 

Reason:  Secured  Area.  Other. 

Comment  Extensive  Deterioration. 

Bldg.  830,  Gunter  Annex 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agencry:  Air  Fores 

Property  Number  189320046 

Status:  Unutilized 

Reason:  Secrured  Area. 

Chaplain  Sch(x>l 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agen<:y:  Air  Force 

Property  Number  189320047 

Status:  Unutilized 

Reason:  Secured  Area. 

Recreation  Bldg. 

Maxwell  Air  Force  Base 

690  Ash  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189330045 

Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Shed 

Maxwell  Air  Force  Base 

1068  Kelly  Street 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189330046 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Storage  Shed 

Maxwell  Air  Force  Base 

1350  River  Road 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189330047 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  400 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  J  89330048 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  402 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Fon» 

Property  Nunit)er  189330049 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  408 

Maxwell  Air  Force  Base 


Montgomny  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330050 
Status:  Unutilized 
Reason:  Secured  Araa. 
Bldg.  410 

Maxwell  Air  Fans  Bass 
Montgomery  Co:  Montgomery  AL  36112- 
Landbolding  Agency:  Air  Fores 
Property  Number  189330051 
Status:  Unutilized 
Reason:  Seciued  Area. 
Bldg.  502 

Maxvrril  Air  Pores  Bass 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Fores 
Property  Number  189330052 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  503 

Maxwell  Air  Force  Bass 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Fores 
Property  Number  189330053 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  504 

Maxwell  Air  Foics  Bass 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330054 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  505 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Forcx 
Property  Number  189330055 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  506 

Maxwell  Air  Force  Bass 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330056 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  508 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330057 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  509 

Maxwell  Air  Fores  Bass 
Montgomery  Co:  Montgnnwry  AL  36112- 
L.andholding  Agency;  Air  Force 
.  Property  Numlxer  1893300S8 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg-.  512 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330059 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  513 

Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189330060 


Status:  Unutilized 

Reason:  Secured  An*. 

Bldg.  715 

Maxwell  Air  Force  Bsss 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Fcwce 

Property  Number  189330061 

Status:  Unutilized 

Reason:  Other.  Secured  Axes. 

Comment:  Extensive  deterioratioa. 

Bldg.  716 

Maxwell  Air  Force  Bass 

Montgomery  Co:  MoDtgomeiy  AL  36112- 

Landholding  Agency:  Air  Fonsa 

Property  Number  189330062 

Status:  UnutUlzed 

Reason:  Otbsr.  Sscur<Ml  Atba. 

Bldg.  820 

Maxwell  Air  Fores  Bsas 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Fores 

Property  Number  189330063 

Status:  Unutilized 

Reason:  Secured  Arss. 

Comment:  Extensive  deterioratkm. 

Bldg.  864 

Maxwell  Air  Faces  Baas 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Ait  Fores 

Property  Number  189330064 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Facility  875 

Maxwell  Air  Force  Base 

Montgomery  Cot  Montgomery  AL  36112- 

Landholding  Agency:  Air  Fores 

Property  Number  189330065 

Status:  Unutilized 

Reason:  Secured  Area. 

Dwelling  A 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Culfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120001 

Status:  Excess 

Reason:  Flcxxlway. 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120002 

Status:  Excess 

Reason:  Floodway. 

Oil  House 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120003 

Status:  Excess 

Reason:  Flcxxlway. 

Garage 

USCG  Mobile  Pt  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120004 

Status:  Excess 

Reason:  Flocxlway. 

Shop  Building 

USCG  Mobile  Pt.  Station 
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FL  Moi^gan 

Gulbhores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number  879120005 

Status:  Excess 

Reason:  Floodway. 

Alaska 

BIdg.  203 

Tin  City  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  165 

Sparrevohn  Air  Force  Station 
21CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010298 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  150 

Spanevohn  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010299 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  130 

Sparrevohn  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010300 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  11-230 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Ebnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010303 
Status:  Unutilized 

Reason:  Secured  Area.  Contamination. 
Bldg.  21-116 
Elmendorf  Air  Force  Base 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010304 
Status:  Unutilized 
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Reaa  m:  Secured  Area.  Contamination. 

Bldg  43-010 

Elmendorf  Air  Force  Base 

21  C£G/DEER 

Elmi  ndorf  AFB  Co:  Anchorage  AK  99506- 

5C)0 
Lant  holding  Agency:  Air  Force 
Prop  jrty  Number  189010306 
Statv  s:  Unutilized 

Reaa  }n:  Secured  Area.  Contamination. 
Bldfl  63-320 
Elm(  ndorf  Air  Force  Base 
21  C  SG/DEER 
Elnv  ndorf  AFB  Co:  Anchorage  AK  99506- 

5C)0 
Lan(  holding  Agency:  Air  Force 
Pro  J  srty  Number  189010307 
Stati  s:  Unutilized 

Reaj  }n:  Secured  Area.  Contamination. 
Bldf  63-325 
Elm  ndorf  Air  Force  Base 
21  CSG/DEER 
Elm(  ndorf  AFB  Co:  Anchorage  AK  99506- 

5C)0 
Lan(  holding  Agency:  Air  Force 
Pro{  erty  Number  189010308 
Stat  is:  Unutilized 

Reaj  on:  Secured  Area.  Contamination. 
Bld(   103 

Ft.  ^  ukon  Air  Force  Station 
21  C  SG/DEER 
Elm  ndorf  AFB  Co:  Anchorage  AK  99506- 

5(00 
Lani  [holding  Agency:  Air  Force 
Pro|  erty  Number  189010309 
SUt  is:  Unutilized 
Real  on:  Secured  Area,  isolated  area.  Not 

ac  iressible  by  road.  Contamination. 
Bid]  .  110 

Ft  1  ukon  Air  Force  Station 
21  qSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5<00 
Lan  [holding  Agency:  Air  Force 
Pro]  erty  Number  189010310 
Stat  is:  Unutilized 
Rea  on:  Secured  Area.  Isolated  area.  Not 

a(  cessible  by  road.  Contamination. 
Bld(.112  - 

Ft. '  ukon  Air  Force  Station 
21  C  SG/DEER 
Elm  mdorf  AFB  Co:  Anchorage  AK  99506- 

5400 
Lan  (holding  Agency:  Air  Force 
Pro|  erty  Number  189010311 
Stat  is:  Unutilized 
Rea  on:  Secured  Area.  Isolated  area.  Not 

M  cessible  by  road.  Contamination. 

Bldj  ,113 

Ft. '  ukon  Air  Force  Station 

21  ( SG/DEER 

Elm  mdorf  AFB  Co:  Anchorage  AK  99506- 

5<00 
Lan  Iholding  Agency:  Air  Force 
Pro  lerty  Number  189010312 
Stat  is:  Unutilized 
Rea  on:  Secured  Area.  Isolated  area.  Not 

»  cessible  by  road.  Contamination. 

Bid  .114 

Ft. '  ukon  Air  Force  Station 

21  ( SG/DEER 

Elir  mdorf  AFB  Co:  Anchorage  AK  99506- 

5400 
Lar  iholding  Agency:  Air  Force 


Property  Number  189010313 

Status:  Unutilized 

Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  115 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010314 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 

Bldg.  118 

Ft.  Yukon  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010315 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1018 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010317 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1025 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Propert>'  Number  189010318 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1055 

Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010319 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  107 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010320 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  115 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010321 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  113 
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Cape  Lisbume  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  9950&- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010322 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  150 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010323 
Status:  Unutilized 
Reason:  Secxued  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  152 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010324 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  301 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010325 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1001 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agenc3r  Air  Force 
Property  Number  189010326 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1003 

Cap©  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Or.  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010327 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  ContamiBation. 
Bldg.  1055 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010328 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1056 

Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99606- 

5000 
Landholding  Agency:  Air  Force 


Property  Number.  189010329 

Status:  Unutilized 

Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  103 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number.  189010330 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  104 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010331 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  105 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  199010332 
Status:  Unutilized 
Reason:  Secured  Area.  Isobted  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  110 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010333 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  114 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  IS9010334 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  202 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010335 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  204 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99606- 

5000 
Landholding  Agency:  Air  Force 
Property  Numbter  189010336 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contaminatian. 
Bldg.  205 


Kotzebue  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Andboraga  AK  99506- 

5000 
Landholding  Agency:  Air  Fotoa 
Property  Number  189010337 
Status:  Unutilized 
Reason:  Secured  Area,  isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1001 

Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Coc  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Prop)erty  Number:  189010338 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1015 

Kotzebue  Air  Force  Statioa 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010339 
Status:  Unutilized 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010433 
Status:  Unutilized 
Reason:  Other.  Isolated  area.  Not  accessible 

by  road. 
Comment:  Isolated  and  remote;  Arctic 

environment 
Bldg.  28 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210126 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 
Bldg.  24 

^SOG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number  879210127 
Status:  E.xcess 
Reason:  Within  airpwrt  mnway  clear  zone. 

Secured  Area.  Within  2000  ft.  of  flammable 

or  explosive  material. 

Bldg.  19 

USOG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landholding  Agency:  DOT 

Property  Number  879210128 

Status:  Excess 

Reason:  Within  airport  runway  clear  zona. 

Se<air<;d  Area.  Other. 
Comment:  Extensive  deterioratioa. 
Bldg.  94 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Nnmbar  879210129 
Status:  Excess 

Reason:  Secured  Ana.  Other. 
Conunent:  Extensive  deterioration. 
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Bldg.  85 

USGG  Support  Center 

Kodiak  Co:  Kodiak  bland  AK  99619-5000 

Landbolding  Agency:  DOT 

Property  Number  879210130 

Status:  Excess 

Reason:  Secured  Area.  Other. 

Comment:  Extensive  deterioration. 

Bldg.  18 

USGG  Support  Center 

Kodiak  Co:  Kodiak  bland  AK  99619-5000 

Landbolding  Agency:  DOT 

Property  Number  879210132 

Status:  Excess 

Reason:  Secured  Area.  Within  airport  runway 

clear  zone. 
GSA  Number  U-ALAS-655A. 

Bldg.  A512 

USGG  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5000 

Landbolding  Agency:  DOT 

Property  Number  879210133 

Status:  Excess 

Reason:  Secured  Area.  Within  airport  runway 

clear  zone.  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  Rl,  Holiday  Beach 
U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landbolding  Agency:  DOT 
Property  Nimiber  879310014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  bland  AK  99619-5014 
Landbolding  Agency:  DOT 
Property  Number  879310015 
Status:  Unutilized 
Reason:  Seciired  Area. 
Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  9961»-5014 
Landbolding  Agency:  DOT 
Property  Number  879310016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  82 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landbolding  Agency:  DOT 
Property  Number  879310017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  86 

U.S.  Coast  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landbolding  Agency:  DOT 
Property  Number.  879310018 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  98 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  9961&-5014 

Landbolding  Agency:  DOT 

Property  Number  879310019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  S24A 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landbolding  Agency;  DOT 

Property  Number  879310020 

Status:  Unutilized 


Reasoi :  Within  airport  runway  clear  zone. 
SeoiredArea. 


Bldg. 

U.S. 

Kodia 


124 


Ctastt 


Guard  Support  Center 
Co:  Kodiak  bland  AK  99619-5014 
Landhblding  Agency:  DOT 
Propeify  Niunber  879310021 
Unutilized 

Within  airport  runway  dear  zone. 
'  Area. 


Status: 
Reasoi 


Secired 

Housii  g  Ketchikan  (Naushon  UPH) 
3615  E  iranof  Avenue 
Ketchi  lan  Co:  Ketchikan  AK  99801- 
Landh  tiding  Agency:  DOT 
Propel  ty  Number  879320005 
Status  Unutilized 
Reasoi :  Other. 

Comm  mt:  Extensive  Deterioration. 
Old  Pt  tersburg  Moorings 
Canne  y  Wharf 
Peters  lurg  AK  99833- 
Landb  }lding  Agency:  DOT 
Propel  ty  Number  879330002 
Status  Unutilized 
Reasoi  i:  Other. 
Comm  ;nt:  Extensive  Deterioration. 

Arizoia 

Facilit  f  90002 

Holbrt  ok  Radar  Site 

Holbn  ok  Co:  Navajo  AZ  86025- 

Landfa  }lding  Agency:  Air  Force 

Propefy  Number  189340049 

Unutilized 

:  Within  airport  runway  clear  zone. 


Status 
Reason 

Califoi  nia 


<052 


Bldg, 

Ma 

Ice  HcLse 


March  AFB 


Status 

Reason 

Bldg 


in  West  March 
Riverstde  Co:  Riverside  CA  92518- 
Landh  siding  Agency:  Air  Force 
Prope^  Number  189010082 
Unutilized 

:  Within  airport  runway  clear  zone. 
i92  60  ABG/DE 
Travis  Air  Force  Base 
Hospil  al  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landh  olding  Agency:  Air  Force 
Property  Number  189010187 

Underutilized 
Reasoi:  Within  2000  ft.  of  flammable  or 

exp  osive  material.  Secured  Area. 
Bldg.    182  60  ABG/DE 
Travis  Air  Force  Base 
Perim  iter  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landli  aiding  Agency:  Air  Force 
Prope  ty  Number  189010188 
Status  Unutilized 

Reaso:  i:  Within  Airport  runway  clear  ^ne. 
Seci  ired  Area. 

Bldg.    52  60  ABG/DE 

Travis  Air  Force  Base 

Broad  vay  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landh  olding  Agency:  Air  Force 

Propel  ty  Number  189010190 

Status  Unutilized 

Reaso  i:  Within  2000  ft.  of  flammable  or 

exp  osive  material.  Secured  Area. 
Bldg.    59  60  ABG/DE 
Travis  Air  Force  Base 
Broad  vay  Street 


Travis  AFB  Co:  Solano  CA  94535-5496 
Landbolding  Agency:  Air  Force 
Property  Number  189010191 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  384  60  ABG/DE  ^ 

Travis  Air  Force  Base 
Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landbolding  Agency:  Air  Force 
Property  Number  189010192 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  707  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landbolding  Agency:  Air  Force 
Property  Number  189010193 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  92409-5045 
Landbolding  Agency:  Air  Force  , 

Property  Number  189010195 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  502  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  92409-5045 
Landbolding  Agency:  Air  Force 
Property  Number  189010196 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  niaterial.  Secured  Area. 
Bldg.  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bernardino  CA  92409-5045 
Landbolding  Agency:  Air  Force 
Property  Number  189010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  100 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010233 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  101 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010234 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  116 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010235 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  202 

Point  Arena  Air  Force  Station 
(See  County)  Co:  Mendocino  CA  95468-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010236 
Status:  Unutilized 
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Reason:  Securad  Area 

Bldg.  201 

Vandenbeig  Air  Force  Base 

Point  Aiguello 

Vandenbetg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010546 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  202 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road.  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010547 
Status:  Unutilized 
Reason:  Secured  Area. 
PIdg.  203 

Vandenberg  Air  Force  Base 
Point  Arguello, 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246.  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010548 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  204 

Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010549 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1100 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  R  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010567 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1101 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010568 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1103 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 


Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010569 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material.  Secured  Area. 
Bldg.  1104 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coaist 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010571 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1105 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010572 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1106 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010573 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1107 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010574 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1110 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1,  Highway  246,(x)ast 

Road,  Pt  Sal  Road,  Miguelito  Cyn. 
Landbolding  Agency:  Air  Force 
Property  Number  189010579 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1108 

Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Highway  1 .  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn 
Landbolding  Agency:  Air  Force 


Property  Number  189010580 

Status:  Unutilized 

Reason:  Within  2,000  fL  of  flammable  or 

explosive  matertal.  Secured  Area. 
Bldg.  1823 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Loction:  Hwy  1.  Hwy  246,  Coast  Road,  PT  Sal 

Rd.,  Miguelito  Cyn 
Landbolding  Agency:  Air  Force 
Property  Number  189130360 
Status:  Excess 
Reason:  Secured  Area.  Within  2,000  ft.  of 

flammable  or  explosive  material. 
Bldg.  11443 

Vandenberg  Ait  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246,  Coast  Rd.  Pt  Sal 

Rd,  Miguelito  Cyn 
Landbolding  A^ncy:  Air  Force 
Property  Number  189140029 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6105 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8141 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210024 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10312 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barl>ara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210026 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  10314 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210027 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  10503 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210028 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg.  10748 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210029 
Status:  Unutilized 
Reason:  Other. 
Comment:  Extensive  deterioration. 
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Bldg.  10004,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246:  Coast  Rd..  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number  1 89230007 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  10702.  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1.  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189230008 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  10704,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd..  Pt  SaT 

Rd.:  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189230009 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  10706,  Vandenbeig  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd..  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number:  189230010 
Status:  Underutilized 
Reason:  Secured  Area. 

Bldg.  10710,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1.  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn 
Landholding  Agency:  Air  Force 
Property  Number  189230011 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  10726,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number  189230012 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  10742,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1.  Hwy  246;  Coast  Rd.,  Pt  Sal 

Rd.;  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number;  189230013 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  16104,  Vandenberg  AFB 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1,  Hwy  246;  Coast  Rd.,  Pt  Sal 

Kd.;  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Number:  189230020 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  1791 
Vandenbeig  Air  Force  Base 


Vane  inberg  AFB  Co:  Santa  Barbara  CA 

93  37- 
Local  ion:  Hwy  1,  Hwy  246:  Coast  Rd.,  Pt  Sal 

Rd  ;  Miguelito  Cyn. 
Land  lolding  Agency:  Air  Force 
Prop«  rty  Number  189240044 
Statu  •:  Unutilized 
Reas(  n:  Secured  Area. 

Bldg  10721 

Vant  ;nberg  Air  Force  Base 

Vane  mberg  AFB  Co:  Santa  Barbara  CA 


93'  37- 
ocai 
Rd 


Local  ion:  Hwy  1.  H%vy  246:  Coast  Rd..  Pt  Sal 

;  Miguelito  Cyn. 
Land  lolding  Agency:  Air  Force 
Prop  rty  Number  189240048 
Statu  5:  Underutilized 
Reas(  m:  Secured  Area. 


Bldg 


11026 


Vanclenberg  Air  Force  Base 

Van(  enberg  AFB  Co:  Santa  Barbara  CA 

93  37- 
Loca  ion:  Hwy  1,  Hwy  246;  Coast  Rd..  Pt  Sal 

Re  :  Miguelito  Cyn. 
Lam  lolding  Agency:  Air  Force 
Prop  rty  Number  189240049 
Statv  ;:  Underutilized 
Reas  >n:  Secured  Area. 
Bldg  13028 

Vane  Bnberg  Air  Force  Base 
Vane  enberg  AFB  Co:  Santa  Barbara  CA 

93  37- 
Loca  ion:  Hwy  1,  Hwy  246;  Coast  Rd..  Pt  Sal 

Re  ;  Miguelito  Cyn. 
Lane  lolding  Agency:  Air  Force 
Prop  irty  Number  189240050 
Stati  s:  Unutilized 
Reasi  tn:  Secured  Area. 
Bldg  5426,  Vandenberg  AFB 
Vane  enberg  Co:  Santa  Barbara  CA  93437- 
Land  iiolding  Agency:  Air  Force 
Prop  irty  Number  189310013 
Statu }:  Unutilized 
Reas  in:  Secured  Area. 
Bldg  5427,  Vandenberg  AFB 
Van(  enberg  Co:  Santa  Barbara  CA  93437- 
Lanc  Holding  Agency:  Air  Force 
Prop  srty  Number  189310014 
Stati  s:  Unutilized 
Reas  in:  Secured  Area. 
Bldg  5428,  Vandenberg  AFB 
Vane  enberg  AFB  Co:  Santa  Barbara  CA 

93  37- 

Lane  lolding  Agency:  Air  Force 
Prop  irty  Number  189310015 
Statv  s:  Unutilized 
Reas  in:  Secured  Area. 
Blelg  5430,  Vandenberg  AFB 
Vant  enberg  Co:  Santa  Barbara  CA  93437- 
Lane  Iiolding  Agenery:  Air  Force 
Prop  irty  Number  189310016 
Stati  s:  Unutilized 
Reas  >n:  Secured  Area. 
Bldg  5431.  Vandenberg  AFB 
Vant  enberg  Co:  Santa  Barbara  CA  93437- 
Lane  holding  Agency:  Air  Force 
Prop  srty  Number  189310017 
Stati  s:  Unutilized 
Reas  m:  Secured  Area. 
Bldg  6407,  Vandenberg  AFB 
Vane  enberg  Co:  Santa  Barbara  CA  93437- 
Lane  holding  Agency:  Air  Feirce 
Prop  irty  Number  189310024 
Stati  s:  Unutilized 


Reason:  Sescured  Area. 
Bldg.  6424,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Propert>'  Number  189310025 
Status:  Unutilized 
Reason:  Seenired  Area. 
Bldg.  6425,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agene:y:  Air  Force 
Property  Number  189310027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6444,  Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number  189310028 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  7303,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310029 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  7304,  Vandenberg  AFB  . 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Forc^e 

Property  Number  189310030 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  12406.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310034 

Status:  Unutilized 

Reason:  Secured  Area. ' 

Bldg.  12407,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310035 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  13010,  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310036 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  13014.  Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  189310039 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  9101 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agencry:  Air  Force 
Property  Number  189320009 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  9102 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320010 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  9103 
Vandenberg  Air  Force  Base 


Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320011 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  9106 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320014 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  9107 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Fore:e 
Property  Number  189320015 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  9108 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320016 
Status:  Exeress 
Reason:  Secured  Area. 
Bldg.  9109 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320017 
Status:  Exc:ess 
Reason:  Secured  Area. 
Bldg.  9117 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320019 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12205 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320020 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12206 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320021 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12207 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agenery:  Air  Force 
Property  Number  189320022 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12209 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
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Landholding  Agency:  Air  Force 

Property  Number  189320023 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  12210 

Vandenbeig  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320024 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12306 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320025 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12307 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320026 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12309 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320027 
Status;  Excess 
Reason:  Secured  Area. 
Bldg.  12310 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320028 
Status:  Excess 
Reason:  Seenired  Area. 
Bldg.  12313 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320029 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12314 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320030 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  12503 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189320031 
Status:  Excess 
Reason:  Seenired  Area. 
Bldg.  5437 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330011 


Status:  Unutilized 

Reason:  Other  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  6206 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number  189330013 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8114 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330014 
Status:  Unutilized 
Reason;  Other  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  8115 

Vandenbeig  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency;  Air  Force 
Property  Number  189330015 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  8215 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8220 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agenery;  Air  Force 
Property  Number  189330019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8221 

Vandenberg  Air  Force  Base 
Vandenbeig  AFB  Co;  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330020 
Status;  Unutilized 
Reason;  Other.  Seenired  Area. 
Comment;  Extensive  deterioration. 
Bldg.  8222 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330021 
Status:  Unutilized 
Reason:  Seenired  Area. 
Bldg.  8227 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  8229 

Vandenbeig  Air  Force  Base 
Vandenbeig  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
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Property  Number  189330026 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  8230 

Vandenbetg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhoiding  Agency:  Air  Force 
Property  Number  189330027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9001 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Sante  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330028 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  9003 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330029 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  11435 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330030 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  13006 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189330031 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  13025 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13027 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330033 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  17595 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189330034 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  4412 
Vandenberg  Air  Force  Base 


Vandenl  erg  AFB  Co:  Santa  Barbara  CA 

93437  - 
Landhol  iing  Agency:  Air  Force 
Propertj  Number:  189340001 
Status:  I  'nutilized 
Reason:  i/Vithin  airport  runway  clear  zone. 

Secur  d  Area. 

Bldg.  44  15 

Vanden  erg  Air  Force  Base 

Vanden  erg  AFB  Co:  Santa  Barbara  CA 

93437 
Landho  ding  Agency:  Air  Force 
Property  Number  189340002 
Status:  I  fnutilized 
Reason:  tVithin  airport  runway  clear  zone. 

Secur  id  Area. 
Bldg.  1{  )8 

Vanden  lerg  Air  Fonx  Base 
Vanden  lerg  AFB  Co:  Santa  Barbara  CA 

93437 
Landho  ding  Agency:  Air  Force 
Propert;  Number:  189340003 
Status:  I  Inutjlized 
Reason:^  Other.  Secured  Area. 
Comme  it:  Electrical  Power  Generator  Bldg. 
Bldg.  1]  147 

Vanden  )erg  Air  Fprce  Base 
Vanden  )erg  AFB  Co:  Santa  Barbara  CA 

93437  - 


Landhofding  Agency:  Air  Force 
Number  189340004 
llnutilized 

1  Jother.  Secured  Area. 
:  Detached  latrine. 


Propert] 

Status: 

Reason: 

Commefit 

Bldg. 


Jr 


Projjert ' 
Status: 
Reason 
Bldg.  1 


1130 
Vanden  )erg  Air  Force  Base 
Vanden  )erg  AFB  Co:  Santa  Barbara  CA 

9343;  - 
Landho  ding  Agency:  Air  Force 
Propert  '  Number:  189340005 
Status:  Jnutilized 
Reason:  Secured  Area. 
Bldg.  i:  24 

Vanden  lerg  Air  Force  Base 
Vanden()erg  AFB  Co:  Santa  Barbara  CA 

9343 


Landhofding  Agency:  Air  Force 
Number:  189340006 
Jnutilized 
Secured  Area. 


41 
Vandenft)erg  Air  Force  Base 
Vander|)erg  AFB  Co:  Santa  Barbara  CA 

9343 
Landholding  Agency:  Air  Force 
Propert  I  Number:  189340007 
Status:  Jnutilized 
Reason:  Secured  Area. 
Bldg.  V  55 

Vender  serg  Air  Force  Base 
Vandei^rg  AFB  Co:  Santa  Barbara  CA 

9343 
Landhofding  Agency:  Air  Force 
Number:  189340008 
Jnutilized 
Secured  Area. 


Property 

Status: 

Reason: 

Bldg.  5t07 

Vandei  berg  Air  Force  Base 

Vandei^rg  AFB  Co:  Santa  Barbara  CA 

9343 
Landhc  ding  Agency:  Air  Force 
Propert  /  Number  189340009 
Status:  Jnutilized 
Reasoni  Secured  Area. 


Bldg.  5107 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5118 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhplding  Agency:  Air  Force 
Property  Number:  189340011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5120 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340012 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5132 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340013 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6008 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340014 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6418 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340015 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6420 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6429 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6441 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landhalding  Agency:  Air  Force 
Property  Number:  189340018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6442 
Vandenberg  Air  Force  Base 


Vandenberg  AFB  Co:  Santa  Barbara  GA 

93437- 
Laodholding  Agency:  Air  Force 
Property  Number  189340019 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  6443 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Sante  Barbara  CA 

93437- 
Landfaolding  Agency:  Air  Force 
Property  Number:  189340020 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7301 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340021 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  7306 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189340022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  8309 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340023 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  9310 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340024 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11190 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santo  Barbara  CA 

93437- 
Laniliiolding  Agency:  Air  Force 
Property  Number:  189340025 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  11308 

Vandenbetg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340026 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13001 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Go:  Sante  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number:  189340027 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  16164 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Go;  Sante  Barbara  CA 
93437- 
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Landholding  Agency:  Air  Force 

Property  Number:  189340028 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  6521 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189410004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  13019 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Sante  Barbara  CA 

93437- 
Landholdlng  Agency.:  Air  Force 
Property  Number  189410005 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  10,  USOG  Support  Center 

Coast  Guard  Island 

Alameda  Co:  Alameda  CA  94501-5100 

93438- 
Landholding  Agency.:  DOT 
Property  Number:  879210134 
Status:  Exces* 
Reason:  Secured  Area. 
Bldg.  20 

Support  Center  San  Pedro 
Terminal  Island 

San  Pedro  Co:  Las  Angeles  CA  90731- 
Landholding  Agency:  DOT 
Property  Number  879320021 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  22 

Support  Center  Sao  Pedro 
Terminal  Island 

San  Pedro  Co:  Los  Angeles  CA  90731- 
Landholding  Agency:  DOT 
Property  Number  879320022 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  23 

Support  Center  San  Pedro 
Terminal  Island 

San  Pedro  Co:  Los  Angeles  CA  90731- 
Landholding  Agency:  DOT 
Property  Number  879320023 
Status:  Unutilized* 
Reason:  Secured  Area. 
Fuel  Oil  Bldg. 
Los  Angeles  Light  Station 
San  Pedro  Co:  Los  Angeles  CA 
Landholding  Agency:  DOT 
Property  Number:  879410091 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Conunent:  Extensive  deterioration. 
Quarters  Bldg. 
Lost  Angeles  Light  Station 
San  Pedro  Co:  Los  Angeles  CA 
Landholding  Agencjr:  DOT 
Property  Number:  879410002 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Colorado 
Bldg.  712 

Buckley  Air  National  Guard  Base. 
Aurora  Co:  Arapahoe  GO  80011-9599 
Landholding  Agency.-  Air  Force 
Property  Number  189330QQ2 


Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  518 

Buckley  Air  National  Guard  Base, 

Aurora  Co:  Arapahoe  GO  80011-9999 

Landholding  Agency:  AirForcfr 

Property  Ntmiber  T89330003 

Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  505 

Buckley  Air  National  Guard  Base. 

Aurora  Co:  AnpattxCO  80011-9599 

Landholding  Agency:  Air  Force 

Projierty  Number  189930064 

Stetus:  Unutilized 

Reason:  Other.  Seemed  Area. 

Comment:  Extensive  deterioration. 

Bldg.  504 

Buckley  Air  National  Guard  Base. 

Aurora  Co:  Arapahoe  CO  WOl  1-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330005 

Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  503 

Buckley  Air  National  Guard  Base. 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency;  Air  Force 

Property  Number:  189330006 

Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Conunent:  Extensive  deterioration. 

Bldg.  502 

Buckley  Air  National  Gu«rd  Base. 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330007 

Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  32 

Buckley  Air  National  Guard  Baae,^ 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330008 

Stetus:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  27 

Buckley  Air  National  Guard  Base 

Aurora  Co:  Arapahoe  CO  80011-9599 

Landholding  Agency;  Air  Force 

Property  Number  188330009 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment;  Extensive  deterioration. 

Bldg.  23 

Buckley  Air  National  Guard  Bate 

Aurora  Go:  Arapahoe  CO  80011-9599 

Landholding  Agency:  Air  Force 

Property  Number  189330010 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Alemeda  Facility 

350  S.  Santa  Fe  Drive 

Denver  Co:  Denver  GO  80223- 

Landholding  Agency:  DOT 

Property  Number  879010U4 

Status:  Unutilized 

Reason:  Other  environmniteL 
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ComniAnt:  Cnntamination. 

Connecticut 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:  New  Haven  CT  06512- 

Landholding  Agency:  DOT 

Property  Number:  879240031 

Status:  Unutilized 

Reason:  Floodway. 

Delaware 

Bldg.  1900 

436  CSG  Dover  AFB 

Dover  Co:  Kent  DE  19902-5516 

Landholding  Agency:  Air  Force 

Property  Number:  189120230 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 
Bldg.  1304  (436  CSC) 
Dover  Air  Force  Base 
Dover  Co:  Kent  DE  19902-5065 
Landholding  Agency:  Air  Force 
Property  Number  189140018 
Status:  Unutilized 
Reason:  Secured  Area.  Within  airport  runway 

clear  zone. 

Florida 

Bldg.  902 

Tyndall  Air  Force  Base 

Panama  City  C9:  Bay  FL  32403-5000 

Landholding  Agency:  Air  Force 

Property  Number  189130348 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  400 

Patrick  Air  Force  %se 
C  Street  bet.  First  &  Second  Streets 
Cocoa  Beach  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number:  189220001 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  430 

Patrick  Air  Force  Base 
Third  Street  bet.  B  and  C  Streets 
Cocoa  Beach  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189220002 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  1176 

Patrick  Air  Force  Base 
1176  School  Avenue  Co:  Brevard  FL  32935- 
Landholding  Agency:  Air  Force 
Property  Number  189240029 
Status:  Unutilized 
Reason:  Secured  Area.  Other. 
Comment:  Extensive  deterioration. 
Bldg.  1179 

Patrick  Air  Force  Base 
1179  School  Avenue  Co:  Brevard  FL  32935- 
Landholding  Agency:  Air  Force 
Property  Number:  189240030 
Status:  Unutilized 
Reason:  Secured  Area.  Other. 
Comment:  Extensive  deterioration. 
Bldg.  321 

Patrick  Air  Force  Base  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Number  189320001 
Status:  Unutilized 

Reason:  Secured  Area.  Within  2.000  ft.  of 
flammable  or  explosive  material.  Other. 


59,  No.  34  /  Friday.  February  18.  1994  /  Notices 


Comn  ent:  Extensive  deterioration. 

Bldg.  ilO 

Patric  i  Air  Force  Base  Co:  Brevard  FL  32925- 

Landl  olding  Agency:  Air  Force 

Prope  ty  Number:  189320002 

Statu! :  Unutilized 

Reaso  1:  Secured  Area.  Within  2,000  h.  of 
flan  imable  or  explosive  material.  Other. 

Comn  ent:  Extensive  deterioration. 

Bldg.  >S8 

Patric  c  Air  Force  Base  Co:  Brevard  FL  32925- 

Landl  olding  Agency:  Air  Force 

Prope  -ty  Number:  189320003 

Statui :  Unutilized 

Reasc  a:  Secured  Area.  Within  2.000  ft.  of 
flai^mable  or  explosive  material.  Within 
air]  ort  runway  clear  zone.  Other. 

Comi  lent:  Extensive  deterioration. 

Bldg.  575 

Patri(  (.  Air  Force  Base,  Co:  Brevard  FL 
32!  25- 

Land  lolding  Agency:  Air  Force 

Prop*  rty  Number:  189320004 

Statui  :  Unutilized 

Reasc  n:  Secured  Area.  Within  2.000  ft.  of 
flai  imable  or  explosive  material.  Within 
air]  ort  runway  clear  zone.  Other. 

Conu  lent:  Extensive  deterioration. 

Bldg.  184.  MacDill  AFB 

Mad  ill  AFB  Co:  Hillsbourgh  FL  33608- 

Land  lolding  Agency:  Air  Force 

Prop<  rty  Number  189320100 

Statu  1:  Unutilized 

Reas<  n:  Other 

Comi  lent:  Extensive  deterioration. 

Facil  ty  90523 

Cape  Canaveral  AFS 

Cape  Canaveral  AFS  Co:  Brevard  FL 

Land  lolding  Agency:  Air  Force 

Propi  rty  Number  189330001 

Statu  1:  Underutilized 

Reas(  n:  Secured  Area. 

Bldg.  »3,  Recreation  Cottage. 

USa;  Station 

Mara  hon  Co:  Monroe  FL  33050- 

Land  lolding  Agency:  DOT 

Prop  rty  Number  879210008 

Statu  1:  Unutilized 

Reasi  n:  Secured  Area,  Floodway. 

Bldg  103,  Trumbo  Point » 

Key    Vest  Co:  Monroe  FL  33040- 

Lanc  lolding  Agency:  DOT 

Prop  rty  Number  879230001 

Statu  s:  Unutilized 

Reaa  in:  Floodway.  Secured  Area. 

LOR.  iN  "A"  Station 

Radi  I  Beacon  Hobe  Sound 

Jupil  !r  Island  Co:  Martin  FL 

Lanoiolding  Agency:  DOT 

Prop  srty  Number  879230003 

Stati  s:  Unutilized 

Reas  >n:  Other 

Com  nent:  Extensive  deterioration. 

Fuel  Facility,  Coast  Guard 

Miai  li  Air  Station,  OPA  Locka  Airport 

OPA  Locka  Co:  Dade  FL  33054-2397 

Lan(  holding  Agency:  DOT 

Prop  frty  Number  879240004 

Statv  s:  Unutilized 

Reas  )n:  Secured  Area. 

Pyro  &  Paint  Locker  Bldgs. 

Key  Vest  Co:  Monroe  FL  33040- 

Lan<  holding  Agency:  DOT 

Prop  jrty  Number:  87924001 7 


Status:  Unutilized 

Reason:  Floodway.  Secured  Area. 

Cosgrove  Shoal  Light  (ofbhore)  Straits  of 

Florida  Co:  Monroe  FL 
Landholding  Agency:  DOT 
Property  Number  879320007 
Status:  Unutilized 
Reason:  Floodway.  Other 
Comment:  Extensive  deterioration. 

Smith  Shoal  Light  (offshore)  Straits  of  Florida 

Co:  Monroe  FL 
Landholding  Agency:  DOT 
Property  Numtler  879320008 
Status:  Unutilized 
Reason:  Floodway.  Other. 
Comment:  Extensive  deterioration. 
Pulaski  Shoal  Light  (offshore)  Gulf  of  Mexico 

Co:  Monroe  FL 
Landholding  Agency:  DOT 
Property  Number:  879320009 
Status:  Unutilized 
Reason:  Floodway.  Other. 
Comment:  Extensive  deterioration. 

Hawaii 

Kahoolawe  SW  Point  Light 
Kahoolawe  Island  Co:  Maui  HI 
Landholding  Agency:  DOT 
Property  Number  879340003 
Status:  Underutilized 
Reason:  Other 
Comment:  Inaccessible. 

Idaho 

Bldg  1012 

Mountain  Home  Air  Force  Base,  7th  Avenue, 

(See  County)  Co:  Elmore  ID  8364fr- 
Landholding  Agency:  Air  Force 
Property  Number  189030004 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  923 
Mountain  Home  Air  Force  Base,  7th  Avenue. 

(See  County)  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg  604 
Mountain  Home  Air  Force  Base,  Pine  Street, 

(See  County)  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189030006 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg  229 
Mountain  Home  Air  Force  Base,  1st  Avenue 

and  A  Street.  Mt.  Home  AFB  Co:  Elmore 

ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone. 

Illinois 

Bldg.  3191 

Scott  Air  Force  Base,  East  Drive  375/ABG/DE 

Scott  AFB  Co:  St.  Gair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number  189010247 

Status:  Unutilized 


FacUnd 
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Reason:  Within  aiiport  mnwav  deu  zona. 

Secured  Are«. 
Bldg.  3670 

Scott  Air  Force  Bsm.  East  Drive  37syABG^E 
Scott  AFB  Co:  St.  Qair  IL  62225-5081 
Landholding  Agency:  Air  Ponca 
Property  Number  189010248 
Status:  Unutilized 
Reason:  SecuiedAiea. 
Bldg.  503 

Scott  Air  Forcv-Bnt 
Scott  AFB  Co:  St.  Qair  iL6222S- 
Landholding  Agency:  Air  Fora 
Property  Number:  189010725 
Status:  Unutilized 
Reason;  Secured  Area. 
Bldg.  869 

Scott  Air  Force  Baw 
375  CSG/DEER 

Scott  AFB  Co:  St  Clair  IL  6222S^504& 
Landholding  Agency:  Air  Force 
Property  Number  189110887 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  865 

Scott  Air  Force  Base 
Belleville  Co:  St  Clair  IL  6222S- 
Landholding  Agency:  Air  Force 
Property  Number  189130347 
Status:  Unutilized 
Reason:  Secured  Area. 
Calumet  Hartior  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number  879310005 
Status:  Excess 
Reason:  Secured  Area. 

Indiana 

Bldg.  21 .  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grwit  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230001 

Status:  Underutilized 

Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  22.  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  4«9S2- 

Landholding  Agency:  VA 

Property  Number  979230002 

Status:  Underutilized 

Reason:  Other 

Comment:  Bxtenai¥e  dteterisration. 

Bldg,  62.  VA  MiBdical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number  979230003 

Status:  Underutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  5^1110- 

Landholding  Agency:  Ait  Force 

Property  Number  189310008 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  00671 

Sioux  Gateway  Airport 


Sioux  Co:  Woodbury  lA  SIIIO- 

Landholding  Agency:  Air  Faces 

Property  Number  189310009 

Status:  Unutilized 

Reason:  Other 

Conunent  Fuel  pump  station. 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  LA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310010 

Status:  I  Inutilized 

Reason:  Other 

Comment  Pump  station. 

Kansas 

Bldg.  1407 

McConnell  Air  Force  Base 

Wichita  Co:  Sedgwick  KS  6722T- 

Landholding  Agency:  Air  Force 

Property  Number  189340029 

Status:  Unutiliaad 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 
Bldg.  186 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  6722V- 
Landholding  Agency:  Air  Force 
Property  Number  189340030 
Status:  Unutilized 
Reason:  Other,  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  187 

McConnell  Air  Force  Base 
Wichita  Co:  Sedgwick  KS  67221- 
Landholding  Agency:  Air  Fores 
Property  Number  189340031 
Status:  Unutilized 
Reason:  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

Carrollton  Co:  Carroll  KY  4100»- 

Landholding  Agency:  CCffi 

Property  Number:  219040416 

Status:  Unutilized 

Reason:  Other 

Comment:  Spring  House. 

Building 

Kentucky  River  Lock  and  Dam  Na  4, 1021 

Kentucky  Avenue 
Frankfort  Co:  Franklin  KY  40601-9990 
Landholding  Agency:  COE 
Property  Number  219040417 
Status:  Unutilized 
Reason:  Other 
Comment:  Coal  Storage. 
Building 
Kentucky  River  Lock  and  Dam  No.  4, 1021 

Kentucky  Avenue 
Frankfort  Co:  Franklin  KY40601-999» 
Landholding  Agency:  COE 
Property  Number  21904O4I6 
Status:  Unutilize<j 
Reason:  Other 
Comment:  Coal  Storage. 
Bam 
Kentucky  River  Lock  and  Dam  No.  3. 

Highway  561 
Pleasureville  Co:  Henry  KY  400S7- 
Landholding  Agency:  COE 
Property  Number  219040419 
Status:  Unutilized 


Reason:  Othar 

Comment:  110  year  old  bam  with  crumbisd 
foundation. 

Tract  111— Building^ 

Martins  Fork  Lake 

Smith  Co:  Harlan  KY  40867- 

Location:  13  miles  aeuthasst  (tf  Itarian  on 

Highway  987. 
Lan<tiiolding  Agancy:  OQE 
Property  Number  319010062 
Status:  Unutilized 
Reason:  Floodway. 
Latrine 
Kentucky  River  Lock  and  Dam  Number  3. 

Highway  561 
Pleasureville  Co:  Henry  KY  40067- 
Landfaolding  Agency:  COE 
Property  Number  319040009 
Status:  Unutilized 
Reason:  Other. 
Comment:  Detached  Latrine. 
6-Room  Dwelling 
Green  River  Lock  and  Dam  Na  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  36e»  wbkJt  rua»  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  OOE 
Property  Numbec  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  Na  3 
Rochester  Co;  Buder  KY  42273- 
Location:  Off  State  Hwy  369.  which  rons  off 

of  Westem  Ky.  Parkwsy 
Landholding  Agency:  COE 
Property  Numl)er  319120011 
Status:  Unulilizsd 
Reason:  Floodway. 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No  3 
Rochester  Co:  Butler  KY  42373- 
Location:  Off  State  Hwy  369.  wiudtt  rans  off 

of  Westem  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  3 1 91 20012 
Status:  Unutilized 
Reason:  Floodway. 
2  Pit  Toilets 

Green  River  Lock  and'  Dam  Na  3 
Rochester  Co:  Butler  KY  42273- 
Landholding  Agency:  COE 
Property  Number  3191200X3 
Status:  Umitilized 
Reasons  FloodMay. 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base,  Davis  Avenue 

Barksdale  AFBGo;  Bossier  LA  71110-5060 

Landholding  Agency:  Air  Force 

Property  NtMnbar  18914QQ15 

Status:  Unutilized 

Reason:  Secured  Are*. 

Transmitter  Hut  «1 

U.S.  Coast  Guard  Communications  Staboa 

Belle  Chasse  Co:  Ctieons  Pariah  LA  70037- 

Landholding  Agency:  DOT 

Property  Number:  879320006 

Status:  Unutilized 

Reason:  Secured  Area. 

Maine 

Supply  Bldg..  Coast  Cuatd 
Southwest  Harbor 
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Southwest  Hartxjr  O):  Hancock  ME  04679- 

5000 
Lahdbolding  Agency:  DOT 
Property  Number:  879240005 
Status:  Unutilized 
Reason:  Floodway. 

Base  Exchange,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  OOT 
Property  Number:  879240006 
Status:  Unutilized 
Reason:  Floodway. 
Engineering  Shop,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number  879240007 
Status:  Unutilized 
Reason:  Floodway. 
Storage  Bldg.,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number  879240008 
Status:  Unutilized 
Reason:  Floodway 

Herron  Neck  Light 

U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Number:  879240028 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Burnt  Coat  Harbor  Light 

U.S.  Coast  Guard 

Swans  Island  Co:  Hancock  ME  04685- 

Landholding  Agency:  DOT 

Property  Number:  879240030 

Status:  Unutilized 

Reason:  Floodway 

Squirrel  Point  Light 

U.S.  Coast  Guard 

Phippsburg  Co:  Sayadahoc  ME  04530- 

Landholding  Agency:  DOT 

Property  Number:  879240032 

Status:  Unutilized 

Reason:  Floodway 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Numk«r:  879240035 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

Landholding  Agency:  DOT 

Property  Number:  879320024 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Maryland 

Bldg.  4 

Brand>'wine  Storage  Annex  1776  ABW/DE 

Brandywine  Road.  Route  381 
Andrews  AFB  Co:  Prince  Georges  MD  20613- 
Landholding  Agency:  Air  Force 
Property  Number:  189010261 


Status: 
Reason: 


I  Inutilized 
Serured  Area. 


Bldg.  5 

BrandyJrine  Storage  Annex  1776  ABW/DE 

Branc  ^ine  Road,  Route  381 
Andrew  i  AFB  Co:  Prince  Georges  MD  20613- 
Landho  ding  Agency:  Air  Force 
Properti  Number:  189010264 
Status:  I  Inutilized 
Reason:  Secured  Area. 

Bldg.  3A  27 

Andrew  i  Air  Force  Base,  3427  Pennsylvania 

Aveni  le 

Andrew  }  AFB  Co:  Prince  Georges  MD  20335- 
Landho  ding  Agency:  Air  Force 


Propert;  Number:  189140016 


Status 
Reason 


Inutilized 
Secured  Area. 


3^92 


Bldg 
Andrew  s 
Andrew  s 


Air  Force  Base 

AFB  Co:  Prince  Georges  MD  20335- 
Landho  ding  Agency:  Air  Force 
Propert  ■  Number:  189340050 
Status:  Jnutilized 
Reason;  Secured  Area. 

Massac  lusetts 

HOO 


Bldg 

Westovir 

Ch 


iicop  e 


Air  Force  Base 

Co:  Hampden  MA  01022- 
Landhalding  Agency:  Air  Force 
Propert  r  Number:  189010438 
Status:  Jnutilized 
Reason  Secured  Area. 
Bldg.  II  33 

Westov  !r  Air  Force  Base 
Chicop  e  Co:  Hampden  MA  01022-5000 
Landhc  Iding  Agency:  Air  Force 
Propert  ,r  Number:  189040002 
Status:  Jnutilized 
Reason  Secured  Area. 


Bldg.  4 
Stree 


Proper^ 

Status: 

Reason 

Michi; 

Bldg. 


Bldg 
Selfrid|( 
Selfrid  ;i 


Property 
Status 
Reasor 
Bldg. 


USCG  Support  Center.  Commercial 


Boston  Co:  Suffolk  MA  02203- 
Landh(  Iding  Agency:  DOT 
Properl  y  Number:  879240001 
Status:  Underutilized 
Reason  Secured  Area. 

Easterr  Point  Light 

U.S.  Q  ast  Guard 

Glouce  Iter  Co:  Essex  MA  01930- 

Landh<  Iding  Agency:  DOT 

Number:  879240029 
Unutilized 
Floodway,  Secured  Area. 


igin 
SiO 


Selfrid  ,e  Air  National  Guard  Base 
Selfrid  e  Co:  Macomb  Ml  48045- 
Locatic  n:  North  end  of  airfield. 
Landh(  Iding  Agency:  Air  Force 
Proper  y  Number:  189010522 
Status:  Unutilized 
Reasor   Secured  Area. 


S}58 


;e  Air  National  Guard  Base 
;e  Co:  Macomb  MI  48045- 
Locatidn:  Near  South  Perimeter  Road,  near 

Buili  ing  590. 
Landhf  Iding  Agency:  Air  Force 
Number:  189010523 
Unutilized 
Secured  Area. 


!  JO 


Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  South  end  of  airfield. 
Landholding  Agency:  Air  Force 
Property  Number:  189010524 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  856 

Selfridge  Air  National  Guard  Base 

Selfridge  Co:  Macomb  MI  48045- 

Landholding  Agency:  Air  Force 

Property  Number:  189010525 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1005 

Selfridge  Air  National  Guard  Base.  1005  C 

Street 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010526 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1012 
Selfridge  Air  National  Guard  Base,  1012  A 

Street 
Selfridge  Co:  Macomb  Ml  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010527 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1041 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010528 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1412 
Selfridge  Air  National  Guard  Base,  1412 

Castle  Avenue 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010529 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1434 
Selfridge  Air  National  Guard  Base.  1434 

Castle  Avenue 
Selfridge  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number:  189010530 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1688 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010531 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1689 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  Ml  48045- 
Location:  Near  South  Perimeter  Road,  near 

Building  1694. 
Landholding  Agency:  Air  Force 
Property  Number:  189010532 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  5670 

Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045- 


Landholding  Agency:  Air  Force 
Property  Number  189010533 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholdlng  Agency:  Air  Force 
Property  Number  189010810 
Status:  Excess 
Reason:  Other 

Comment:  Sewage  treatment  and  disposal 
facility. 

Bldg.  99  (WATER  WELL) 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010831 

Status:  Excess 

Reason:  Other 

Comment:  Water  well. 

Bldg.  100  (WATER  WELL) 

Caltmiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010832 

Status:  Excess 

Reason:  Other 

Comment:  Water  well. 

Bldg.  118 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010875 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  Station. 

Bldg.  120 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010876  • 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  station. 

Bldg.  166 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010877 

Status:  Excess 

Reason:  Other 

Comment:  Pump  lift  station. 

Bldg.  168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  4991 3- 

Landholding  Agency:  Air  Force 

Property  Number.  189010878 

Status:  Excess 

Reason:  Other 

Comment:  Gasoline  station. 

Bldg.  69 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010889 

Status:  Excess 

Reason:  Other 

Comment:  Sewer  pump  facility. 

Bldg.  2 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010890 
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Status:  Excess 

Reason:  Other 

Comment:  Water  pump  station. 

Bldg.  402.  U.S.  Air  StaUon 

Traverse  Qty  Co:  Grand  Traversa  Ml  49684- 

3586 
Landholding  Agency:  DOT 
Property  Number  879220001 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  detericxatioa. 
Minnesota 
Bldg.  641 

Minnesota  Air  National  Guard 
934th  Airlift  Croup 

Minneapolis  Co:  Hennepin  MN  S51 11-4098 
Landholding  Agency:  Air  Force 
Property  Number  189310003 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  643 

Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  55111-4098 
Landholding  Agency:  Air  Force 
Property  Number  189310004 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  646 

Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneafwlis  Co:  Hennepin  MN  55111-4098 
Landholding  Agency:  Air  Force 
Property  Number  189310005 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  665 

Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  55111-4098 
Landholding  Agency:  Air  Force 
Property  Number  189310006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Mississippi 

Natchez  Moorings,  82  LE.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  879340002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  6.  Boiler  Plant 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410001 

Status:  Unutilized 

Reason:  Floodway. 

Bldg.  51 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  52 

Biloxi  VA  Medical  Center 


Biloxi  Co:  Harrison  MS  39531- 

Landholdlng  Agency:  VA 

Property  Number:  979410003 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioratioo. 

Bldg.  53 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410004 

Status:  Unutilized 

Reason:  Other 

Conmient:  Extensive  deterioratioo. 

Bldg.S4 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410005 

SUtus:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  55 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410006 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensile  deterioration. 

Bldg.  56 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410007 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410008 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  68 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410009 

Status:  Unutilized 

Reason:  Other 

Conmient:  Extensive  deterioration. 

Bldg.  107 

Biloxi  VA  Medical  Center 

Biloxi  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number  979410010 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Missouri 

Bldg.  42 

Jefferson  Barracks  ANG  Base,  1  Grant  Road. 

Missouri  National  Guard 
St.  Louis  Co:  St.  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number  189010726 
Status:  Unutilized 
Reason:  Secuj«d  Area. 
Bldg.  45 
)e£Ferson  Barracks  ANG  Base.  1  Grant  Road, 

Missouri  National  Guard 
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St  Louis  Co:  St.  Louts  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number  189010728 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdg.  46 

Jefferson  Barracks  ANG  Base,  1  Grant  Road, 

Missouri  "^.ntional  Guard 
St.  Louis  Co:  St.  Louis  MO  5312S- 
Landholding  Agency:  Air  Force 
Property  Number:  189010729 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  47 
lefferson  Barracks  ANG  Base,  1  Grant  Road. 

Missouri  National  Guard 
St.  Louis  Co:  St  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number  189010730 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  61 
Jefferson  Barracks  ANG  Base,  1  Grant  Road, 

Missouri  National  Guard 
St  Louis  Co:  St  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number.  189010731 
Status:  Unutilized 
Reason:  Secured  Area. 

Montana 

Bldg.  140 

Malmstrom  .\7B 

Between  Goddard  Avenue  &  2nd  Street 

Malmstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189010076 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Within  airport  runway 

clear  zone.  Secured  area.  Other 

environmental 
Bldg.  280 
Malmstrom  AFB 
Flightline  &  Avenue  G 
Malmstrom  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189010077 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  area.  Other 

environmental. 
Bldg.  621 
Malmstrom  AFB 
1st  Street  ft  Avenue  1 
Malmstrom  (^o:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189010078 
Status:  Unutilized 

Reason:  Other  environmental  Secured  Area. 
Comment:  Friable  asbestos. 
Bldg.  1500 
Mabnstrom  AFB 
Perimeter  Road 

MaliQstRiin  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number  189010079 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  area.  Other 

environmental 
Bldg.  1502 
MaliDstnm  AFB 
Perimeter  Road 


Malmj  :rom  Co:  Cascade  MT  59402- 
Landh  )lding  Agency:  Air  Force 
Proper  y  Number  189010080 
Status:  Unutilized 
Reasoi :  Within  2000  ft.  of  flammable  ot 

expl  )sive  material.  Secured  area.  Other 

envi  t}nmental. 
Bldg.  (  27 
Malm!  irom 
2nd  St 
Great 


and  I  Avenue 
tails  Co:  Cascade  MT  59402- 
Landh  ilding  Agency:  Air  Force 
Propel  y  Number:  189010722 
Unutilized 
Secured  Area.  Other  environmental 


Sutus 
Reasoi 
Bldg. 


(77 
Malm!  trom 
Avenu  }  F  between  Goddard  and  1st  Avenue 
Great  1  alls  Co:  Cascade  MT  59402- 
Landh  )lding  Agency:  Air  Force 
Propefy  Number  189010723 

Unutilized 

:  Secured  Area.  Other  environmental 


Status 
Reasoi 
Bldg 


Status 
Reasoi 


Bldg. 
Lincolh 
2301 
Lincoli 


Bldg. 
Lincolh 
2301 
Lincoli 


Bldg. 
Offutt 
Nelsoi 
Offutt 


1991 
Malm!  trom  AFB 
Betwe  n  Avenue  G  and  H 
Malm!  trom  Co:  Cascade  MT  59402- 
Landh  >lding  Agency:  Air  Force 
Propel  :y  Number:  189040057 
Status  Underutilized 
Reasoi  :  Secured  Area.  Other  environmental 

Nebrai  ka 

Offutt  Communications  Anne:»-#3 
O^tt  Kir  Force  Base 

Co:  Dodgd  NE  68031- 
Landh  >lding  Agency:  Air  Force 
Prope^  Number:  189210006 

Unutilized 

:  Other 
Comment:  Former  sewage  lagoon. 


(37 


Municipal  Airport 
^est  Adams 

Co:  Lancaster  NE  68524- 
Landhl>lding  Agency:  Air  Force 
Propel  ty  Number  189230021 
Status  Unutilized 
Reasoi :  Other 
Commpnt:  Extensive  deterioration. 


139 


Municipal  Airport 
\^est  Adams 

Co:  Lancaster  NE  68524- 
Landhblding  Agency:  Air  Force 
Propel  ty  Number  189230022 
Status  Unutilized 
Reasoi :  Other 

Comm  3nt:  Extensive  deterioration. 
Bldg. :  1 

Offutt  \\i  Force  Base 
Sac  Be  ulevard 
Offutt  :>>:  Sarpy  NE  68113- 
Landh  )lding  Agency:  Air  Force 
Propel  ty  Number  189240007 
Status  Unutilized 
Reasoq:  Secured  Area. 


;ii 


\ir  Force  Base 
Drive 
p):  Sarpy  NE  6'8113- 
Landh  )lding  Agency:  Air  Force 
Propel  ty  Number  189240008 
Status  Unutilized 
Reasov:  Secured  Area. 


Bldg.  401 

Offutt  Air  Force  Base 
Custer  Drive 

Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number:  189240009 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  416 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NT  681 1 3- 
Landholding  Agency:  Air  Force 
Property  Number  189240010 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  417 

Offutt  Air  Force  Base 
Sherman  Turnpike 
Offutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240011 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  545 

Offutt  Air  Force  Base 
Offutt  Co:  Sarpy  NE  681 1 3- 
Landholding  Agency:  Air  Force 
Property  Number  189240012 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agencv:  Air  Force 
Property  Number  189320058 
Status:  Excess 
Reason:  Other. 
Comment:  Generator. 

New  Hampshire 

Bldg.  101 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320005 

Status:  Unutilized 

Reason:  Within  2000  fL  of  Qammable  or 

explosive  material. 
Bldg.  102 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03071-1514 
Landholding  Agency:  Air  Force 
Property  Number  189320006 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  104 

New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03071-1514 
Landholding  Agency:  Air  Fofce 
Property  Number  189320007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

New  Jersey 

Piers  and  Wharf 

Station  Sandy  Hook 

Highlands  Co:  Monmouth  Nf  07732-5000 

Landholding  Agency:  DOT 

Property  Number:  879240009 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 
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New  Mexico 

Bldg.  831 

833  CSG/DEER 

HoUoman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189130333 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  21 

Holloman  Air  Force  Base  Co:  Otero  NM 

68330- 
Landholding  Agency:  Air  Force 
Property  Number  189240032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  80 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189240033     ' 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  98 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240034 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  324 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240035 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  598 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240036 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  801 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
■  Property  Number  189240037 
Status:  Unutilized 
Reason:  Sectued  Area. 
Bldg.  802 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240038 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1095 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240039 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  1096 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholdiog  Agency:  Air  Force 
Property  Number  189240040 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  321 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 


Landholding  Agency:  Air  Force 

Property  Number  189240041 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  75115 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189240042 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  874 
Holloman  Air  Force  Base  Co:  Oteio  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320041 
Status:  Unutilized 
Reason:  Secured  Area.  Other. 
Comment:  Extensive  deterioration. 
Bldg.  1258 
Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number  189320042 
Status:  Unutilized 
Reason:  Secured  Area.  Other. 
Comment:  Extensive  deterioration. 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency:  Air  Force 

Property  Number  18901007S 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  272 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140022 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  688 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189140023 
Status:  Excess 
Reason:  Secured  Area. 
Facility  814,  Griffiss  AFB 
NE  of  Weapons  Storage  Area 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230001 
Status:  Excess 
Reason:  With  airport  runway  clear  zone. 

Secured  Area. 

Facility  808.  Griffiss  AFB 

Perimeter  Road 

Rome  Co:  Oneida  NY  13441- 

Landholding  Agency:  Air  Force 

Property  Number  189230002 

Status:  Excess 

Reason:  Within  airptort  runway  clear  zone. 

Secured  Area. 
Facility  807,  Griffiss  AFB 
Perimeter  Road 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number  189230003 
Status:  Excess 


Reason:  Within  airport  runway  dear  zone. 

Secured  Area. 
Facility  126 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Faroe 
Property  Number  189240020 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  127 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4S20 
Landholding  Agency:  Air  Fofce 
Property  Number  189240021 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  135 
Griffiss  Air  Force  Base 
Hanger  Road 

Rome  Co:  Oneida  NY  13441-4S20 
Landholding  Agency:  Air  Fom 
Property  Number  189240022 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  137 
Griffiss  Air  Force  Base 
Otis  Street     " 

Rome  Co:  Oneida  NY  13441-4S2D 
Landholding  Agency:  Air  Fofoi 
Property  Number  189240023 
Status:  Unutilized 
'  Reason:  Secured  Area. 
Facility  138 
Griffiss  Air  Force  Base 
Otis  Street 

Rome  Co:  Oneida  NY  13441-4S20 
Landholding  Agency:  Air  Pons 
Property  Number:  189240024 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  173 
Griffiss  Air  Force  Base 
Selfridge  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Foroe 
Property  Number  189240025 
Status:  Unutilized 
Reasoi):  Secured  Area. 
Facility  261 
Griffiss  Air  Force  Base 
McDill  Street 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Forca 
Property  Number  189240026 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  308 
Griffiss  Air  Force  Base 
205  Chanute  Street 
Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Fan* 
Property  Number  189240027 
Status:  Unutilized 
Reason:  Secured  Area. 
Facility  1200 
Griffiss  Air  Force  Base 
Donaldson  Road 

Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Forae 
Property  Number  189240020 
Status:  Unutilized 
Reason:  Secured  Area. 
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Bldg.  7S»,  HdiKOck  Field 

6001  East  Molloy  Road 

Syracuse  Co:  Onondaga  NY  13211-7099 

Landholding  Agency:  Air  Force 

Property  Number  189310007 

Status:  Unutilized 

Reason:  Other  Secured  Area. 

Comment:  Extensive  deterioration. 

Facility  S41 

Griffiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441-4520 

Landholding  Agency:  Air  Force 

Property  Number:  189330097 

Status:  Unutilized 

Reason:  Secured  Area. 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477- 

Landholding  Agency:  DOT 

Property  Number  879230005 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  60S.  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number  879240010 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  606,  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number  879240011 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  607,  USCG  Station 

Fort  Totten 

New  York  Co:  Queens  NY  1 1 359- 

Landholding  Agency:  DOT 

Property  Number  879240012 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  606.  Fort  Totten 

New  York  Co:  Queens  NY  1 1359- 

Landholding  A^ncy:  DOT 

Property  Number  879240020 

Status:  Unut  '  zed 

Reason:  Secured  Area.  • 

Bldg.  607,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landboldlng  Agency:  DOT 

Property  Number:  879240021 

Status:  Unutilized 

Reason:  Secured  Area.  Other 

Comment:  Extensive  deterioration. 

Bldg.  605,  Fort  Totten 

New  York  Co:  Queens  NY  1 1 359- 

Landholding  Agency:  DOT 

Property  Number:  879240022 

Status:  Unutilized 

Reason:  Secured  Area.  Other. 

Comment:  Extensive  deterioratioft. 

Futons  Neck  Station 

U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 

Landholding  Agency:  DOT 

Property  Number  879310003 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  517.  L  ""G  Support  Center 

Governors  Island  Co:  Manhattan  NY  10004- 


Landhol  ling  AgeiKy:  DOT 
Property  Number:  879320025 
Status:  I  nutilized 
Reason:  iecured  Area. 
1311 


Bldg, 

U.S 

Govemoh 


Coart 


Guard  Support  Center 

Island  Co:  Manhattan  NY  10004- 
Landholtiing  Agency:  DOT 
Property  Number  879410003 
Status:  I  nutilized 
Reason:  Secured  Area. 

North  Q  rolina 


Bldg.  1 
Pope  Ai 
317 
Pope 


8' 


II 


CSG'DE 
AFB 


Force  Base 

ReiUy  Road 
I  Co:  Cumberland  NC  28309-5045 
LandholUing  Agency:  Air  Force 
Number  189010262 
I  nutilized 
:  secured  Area. 


Property 

Status: 

Reason 


Bldg.  42  JO— Youth  Center 

Cannon  \ve. 

Goldsbo  x>  Co:  Wayne  NC  27531-5O0S 

Landhoj  ling  Agency:  Air  Force 

Propertj  Number  189120233 

Status:  I  Underutilized 

Reason:  Secured  Area. 


Bldg. 
Fayette' 


60) 


\ille( 


i.  Pope  Air  Force  Base 

Co:  Cumberland  NC  28308-2890 
Landho^ing  Agency:  Air  Force 
Number  189330035 
I  nutilized 
Dther.  Secured  Area. 
Extensive  deterioration. 


Pro  pert) 
Status 
Reason: 
Comme 


It: 


Bldg. 
Fayett 


602 


:e\ 


6C1 


tei  1 


Bldg 

Fayetti 

Landhold 

Propert 

Status:  i 

Reason: 

Commefct 


Landho  d 

Propert; 

Status: 

Reason 

Commeiit 


Pope  Air  Force  Base 
lie  Co:  Cumberland  NC  28308-2890 
Landhofjing  Agency:  Air  Force 
Number  189330036 
I  Inutilized 
Dther.  Secured  Area. 
:  Extensive  deterioration. 


Propert] 

Status: 

Reason: 

Comment: 

Bldg.  60  }.  Pope  Air  Force  Base 

Fayettei  ille  Co:  Cumberland  NC  28308-2890 

Landho  ding  Agency:  Air  Force 

Propert]   Number:  189330037 

Status:  i  Inutilized 

Reason:  Other.  Secured  Area. 

Commei  it:  Extensive  deterioration. 


,  Pope  Air  Force  Base 
lie  Co:  Cumberland  NC  28303-2890 
ing  Agency:  Air  Force 
Number  189330038 
nutilized 

Other.  Secured  Area. 
Extensive  deterioration. 


Bldg.  6<fc.  Pope  Air  Force  Base 

Fayette^ille  Co:  Cumberland  NC  28308-2890 

ing  Agency:  Air  Force 

Number  189330039 

'nutilized 

Other.  Secured  Area. 
Extensive  deterioration. 


Jr 


Bldg.  &k.  Pope  Air  Force  Base 

Fayette'  ille  Co:  Cumberland  NC  28308-2890 

Landho  ding  Agency:  Air  Force 

Propert;   Number:  189330040 

Status:   Jnutilized 

Reason:  Other.  Secured  Area. 

Comme  it:  Extensive  deterioration. 

Bldg.  6<  7,  Pope  Air  Force  Base 

Fayette  ille  Co:  Cumberland  NC  28308-2890 

Landho  ding  Agency:  Air  Force 

Propert   Number  189330041 

Status:  1  Inutilized 


Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  612.  Pope  Air  Force  Base 

Fayetteville  Co:  Qimberhnid  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number  189330042 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  619.  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number  189330043 

Status:  Unutilized 

Reason:  Other  Secured  Area. 

Comment:  Extensive  deterioration. 

Bldg.  6606.  Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 

Landholding  Agency:  Air  Force 

Property  Number  189330044 

Status:  Unutilized 

Reason:  Other.  Secured  Area. 

Comment:  Extensive  deterioration. 

Group  Cape  Hatteras 

Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879240018 

Status:  Unutilized 

Reason:  Secured  Area. 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency:  DOT 

Property  Number  879240019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  21.  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabeth  City  Co:  Pasquotank  NfC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320010 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area. 
Bldg.  22.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency;  DOT 
Property  Number  879320011 
Status:  Unutilized 
Reason:  Floodway  Secured  Area. 
Bldg.  25.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320012 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area. 
Bldg.  27,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320013 
Status:  Unutilized 
Reason:  Floodway.  Secured  Area. 
Bldg.  32.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 


Property  Number:  879320014 

Status:  Unutilized 

Reason:  Floodway.  Secured  Area. 

Bldg.  67.  usee  Soppoct  Center 

Elizabeth  Qty  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320016 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  69.  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320017 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  71 ,  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number  879320018 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  73.  USCG  Support  Center 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320019 
Status:  Unutilized 
Rea.son:  Secured  Area. 
Bldg.  54 

Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number  879340004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  83 

Group  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number  879340005 
Status:  Unutilized 
Reason:  Secured  Area. 
Water  Tanks 
Group  Cape  Hatteras 
Ehixton  Co:  Dare  NC  27902-0604 
I.andholding  Agency:  DOT 
Pn)perty  Number  879340006 
Status:  Unutilized 
Reason:  Secured  Are«. 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 

Asheville  Co:  Buncombe  NC  28805- 
Landholding  Agency:  VA 
Property  Number  979010008 
Status:  Underutilized 
Reason:  Other 
Conunent:  Friable  asbestos. 
North  Dakota 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  189010724 

Status:  Underutilized 

Reason:  Seciired  Area. 

Bldg.  50 

Fortune  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 
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Property  Number  189310107 

Status:  Encssa 

Reason:  Other 

Comment:  Garbage  incinerator. 

Bldg.  119 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Aii  Force 

Property  Number:  189320034 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  191 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320035 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  490 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320036 

Status:  Unutitilized 

Reason:  Secured  Area. 

Bldg.  509 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320037 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  526 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320038 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  895 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320039 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1019 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  Air  Force 

Property  Number  189320040 

Status:  Unutilized 

Reason:  Secured  Area. 

Ohio 

Bldg.  404.  Hydrant  Fuel 

910  Airiift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number  189220015 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  405.  Test  Cell 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number  189220016 

Status:  Unutilized 

Reason:  Secured  Area. 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 


Enid  Co:  Garfield  OK  7370S-S000 

Landholding  Agency:  Air  Force 

Property  Number  18901020< 

Status:  Unutilized 

Reason:  Secured  Area.  Within  2.000  ft.  of 

flammable  or  explosive  materiaL 
Puerto  Rico 
Bldg.  10 

Punta  Salinas  Radar  Site 
Toa  Baja  Co:  Toa  Baja  PR  0O759- 
Landholding  Agency:  Air  Force 
Property  Number  189010544 
Status:  Underutilized 
Reason:  Secured  Area. 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number  879310011 

Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  879330001 

Status:  Unutilized 

Reason:  Secured  Area. 

Rhode  Island 

Station  Point  Judith  Pier 

Narraxiganset  Co:  Washington  RI 02882-  ' 

Landholding  Agency:  DOT 

Property  Number:  879310002 

Status:  Unutilized    • 

Reason:  Other 

Comment:  Extensive  deterioration. 

South  Dakota 

Bldg.  88513 

Ellsworth  Air  Force  Base 

Porter  Avenue 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  189210001 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189210002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  200.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

F'roperty  Number:  189320048 

Status:  Unutilized 

Reason:  Other 

Comment:  Exte  sive  deterioTBtion. 

Bldg.  201 .  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennin^n  SD  57706- 

Landholding  Agency:  Air  Force 

Propert>-  Number:  189320049 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioraton. 

Bldg.  203.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennii^on  SD  57706- 
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Landholding  Agency:  Air  Force 

Property  Number  189320050 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  204.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force  , 

Property  Number  189320051 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  205.  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320052 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320053 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00605 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189320054 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  88535 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  189340032 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  88470 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
,  Property  Number:  189340033 
Status:  Unutilized 
Reason:  Within  2.000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  88304 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340034 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  9011 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340035 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Other.  Secured  Area. 
Comment:  Extensive  deterioration. 
Bldg.  9010 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340036 


Statii  i:  Unutilized 

Reas  m:  Within  2,000  ft.  of  flammable  or 

ex  tlosive  material.  Other.  Secured  Area. 
Com  nent:  Extensive  deterioration. 
Bldg  7506 

Ellsv  orth  Air  Force  Base 
Ells%  orth  AFB  Co:  Meade  SD  57706- 
Lanc  holding  Agency:  Air  Force 
Prop  irty  Number:  189340037 
Stati  s:  Unutilized 
Reas  m:  Secured  Area. 
Bldg  6908 

Ells\  orth  Air  Force  Base 
Ells\  orth  AFB  Co:  Meade  SD  57706- 
Lanc  holding  Agency:  Air  Force 
Prop  jrty  Number:  189340038 
Stat)  s:  Unutilized 
Reas  >n:  Within  2,000  ft.  of  flammable  or 

ex  >losive  material.  Other.  Secured  Area. 
Com  nent:  Extensive  deterioration. 
Bldg  6904 

Ells^  rorth  Air  Force  Base 
Ellsi  rorth  AFB  Co:  Meade  SD  57706- 
Lan<  holding  Agency:  Air  Force 
Proj  Brty  Number:  189340039 
Stati  is:  Unutilized 
Rem  an:  Within  2,000  ft.  of  flammable  or 

ex  ;)losive  material.  Other.  Secured  Area. 
Con  naent:  Extensive  deterioration. 
Bld(   4102 

Ells'  irorth  Air  Force  Base 
EUsi  ^orth  AFB  Co:  Meade  SD  57706-  . 
Lan<  holding  Agency:  Air  Force 
Proi  erty  Number:  189340040 
Stat  ts:  Unutilized 
Real  on:  Secured  Area. 
Bid).  4101 

Ells  rorth  Air  Force  Base 
Ells  iTOrth  AFB  Co:  Meade  SD  57706- 
Lani  holding  Agency:  Air  Force 
Pro|  erty  Number  189340041 
Stat  is:  Unutilized 
Real  on:  Secured  Area. 
Bld| .  4100 

Ells  rorth  Air  Force  Base 
Ells  vorth  AFB  Co:  Meade  SD  57706- 
Lan  Iholding  Agency:  Air  Force 
Pro]  erty  Number:  189340042 
Stat  is:  Unutilized 
Real  on:  Secured  Area. 
Bld|  .  3016 

Ells  vorth  Air  Force  Base 
Ells  vorth  AFB  Co:  Meade  SD  57706- 
Lan  Iholding  Agency:  Air  Force 
Pro  erty  Number  189340043 
Stat  is:  Unutilized 
Ren  on:  Within  2,000  ft.  of  flammable  or 

ei  plosive  material.  Other.  Secured  Area. 
Con  ment:  Waste  treatment  bldg. 

Bid  .  1115 

Ella  vorth  Air  Force  Base 

Ells  vorth  AFB  Co:  Meade  SD  57706- 

Lan  Iholding  Agency:  Air  Force 

Pro  lerty  Number  189340044 

Stai  is:  Unutilized 

Rea  ion:  Secured  Area. 

Bid ',.  1210 

ElU  ATorth  Air  Force  Base 

Ells  worth  AFB  Co:  Meade  SD  57706- 

Lan  Iholding  Agency:  Air  Force 

Pro  lerty  Number  189340045 

Stai  lis:  Unutilized 

Rea  ton:  Secured  Area. 

Bid  i.  1112 


Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340046 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  1110 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340047 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  606 

Ellsworth  Air  Force  Base 
Ellsworth  AFB  Co:  Meade  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number  189340048 
Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 

Tennessee 

Bldg.  204 

Coidell  Hull  Lake^nd  Dam  Project 

Defeated  Creek  Recreation  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  US  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011499     . 

Status:  Unutilized 

Reason:  Floodway. 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  319011503 

Status:  Underutilized 

Reason:  Floodway. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Livingston  Co:  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140011 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co;  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140012 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreational  Area.  Hwy  No.  53 

Livingston  Co:  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140013 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Bldg.  60,  VAMC  Mountain  Home     ■ 

Johnson  Co:  Washington  TN  37604- 

Landholding  Agency:  VA 

Property  Number  979220005 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 


Federat  Rtprter  /  Vol.  59.  No.  34  /  Friday.  February  18.  1994  /  Notices 


8257 


Texas 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Verde  Ca  Co:  Va!  Verde  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of 

Del  Rio.  Texas. 
Landholding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 
Reason:  Within  24X10  ft  of  flammable  or 

explosive  material.  Within  airport  ninway 

clear  zone. 
Bldg.  645 

Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  794B9- 
Location:  West  of  Lubbock 
Landholding  AgeiK:y:  Air  Foice 
Property  Number  189010210 
Status:  Excess 
Reason:  Secured  Area. 
Bldg.  02106 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX 
Landholding  Agency:  Air  Force 
Property  Number  1S92100QS 
Status:  Unutilized 
Reason:  Secured  Area. 
Old  Exchange  Bldg. 
U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 
Landholding  Agency:  IX>T 
Property  Number  879310012 
Status:  Unutilized 
Reason:  Sccared  Area. 

Paint  Loeker/FIaromable  Storage 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Ageacy:  DOT 

Property  Number  879310013 

Status:  Unutilized 

Reason:  Secured  Area. 

3  Storage  Bldgs. 

USOG  Corpus  Christi  Group  Detachment 

Corpus  Christ!  Co:  Nueces  TX  78407- 

Landholding  Agency:  DOT 

Property  Number  879320015 

Status:  Unutilized 

Reason:  Floodway.  Secured  Area. 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76S04- 

Landholding  Agency:  VA 

Property  Number  979010050 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010051 

Status:  Unutilized 

Reason:  Other 

Comment  Friable  asbestos. 

Bldg.  26 

Olin  E.  Teague  Veterans  Cmter 

1901  Soutb  1st  Street 

Temple  Co:  Bell  TX  7650^ 

Landholding  Agency:  VA 

Property  Number  9790lto52 

Status:  Unutilized 

Reason:  Other 


Comment:  Friable  asbestos. 
Utah 

Bldg.  789 

Hill  Air  Force  Base 

(See  County)  Co:  Davis  UT  84056- 

Landholding  Agency:  Air  Force 

Property  Number  189040859 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 
Vermont 

Depot  Street 

Downtown  at  the  Waterfront 

Burlington  Co:  Quttemien  VT  05401 -S226 

Landholding  Agency:  DOT 

Property  Number  879220003 

Status:  Excess 

Reason:  Floodway. 

Virginia 

Bldg.  052  ft  Tennis  Court 
USCG  Reserve  Training  Center 
Yorktown  Co:  York  VA  23690- 
Landholding  Agenc3r  EKTT 
Property  Number  879230004 
Status:  Excess 
Reason:  Secured  Area. 
Damage  Control  Bldg. 
Coast  Guard,  Group  Eastern  Shores 
Chincoteague  Co:  Accomack  VA  23361-510 
Landholding  Agency;  DOT 
Propert>'  Number  879240013 
Status:  Unutilized 
Reason:  Secured  Area. 
Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 
Chincoteague  Co:  Accomack  VA  23361-510 
Landholding  Agency;  DOT 
Prt^rty  Number  879240014 
Status:  Unutilized 
Reason:  Secured  Area. 
Storage  Bldg. 

Coast  Guard,  Group  Eastern  Shores 
Chincoteague  Co:  Accomack  VA  23361-510 
Landholding  Agency:  DOT 
Property  Number  879240015 
Status:  Unutilized 
'Reason:  Secured  Area. 
Little  Creek  Station 
Navamphib  Base.  West  Annex.  VS.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number  879310004 
Status:  Unutilized 
Reason:  Secured  Area. 

Washington 

Bldg.  640 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Fores 

Property  Number  189010139 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  641 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Focca 

Property  Number:  189010140 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  642 

Fairchild  AFB 


Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agncy:  Air  Foree 

Property  Number.  1890iei41 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  643 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Nundmr  189010142 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  645 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  A^BOcy:  Air  Force 

Property  Number  199010143 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  646 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Faroe 

Property  Number  189010144 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  647 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  18901014S 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1415 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010146 

Status:  Unutilized 

Reason:  Within  2.000  ft.  of  fiammabie  or 

explosive  material.  Secured  Area. 
Bldg.  1429 
Fairchild  AFB 

FairchMd  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010147 
Status:  Unutilized 
Reason:  Within  2,000  ft  of  fiammabie  or 

explosive  material.  Secured  Area. 
Bldg.  1464 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010148 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  1465 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189010149 
Status:  Unutilized 
Reason:  Within  2,000  ft  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1466 
Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  1890101S0 
Status:  Unutilized 
Reason:  Within  2.000  it  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  3503 


Paiichild  AFB 

Falrchild  Cb:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010151 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3504 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  9901 1- 

Landholding  Agency:  Air  Force 

Property  Number  189010152 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3505 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010153 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3506 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency;  Air  Force 

Property  Number.  189010154 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3507 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010155 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3510 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  1 8901 01 56 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3514 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010157 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3518 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010158 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  3521 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number:  189010159 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  100.  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landholding  Agency:  Air  Force 

Property  Number  189210004 

Status:  Unutilized 

Reason:  Other. 

Comment:  Extensive  deterioration. 

Bldg.  261 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 


Prof  erty  Number:  189310053 
Stati  s:  Unutilized 
Reas  an:  Secured  Area. 

Bld{ ,  284 

Fair  :hild  Air  Force  Base 

Fair  hild  AFB  Co:  Spokane  WA  99011- 

Lan(  holding  Agency:  Air  Force 

Proj  erty  Number:  189310054 

Stat  is:  Unutilized 

Real  on:  Seciired  Area. 

Fad  ity  923 

Fair  :hild  Air  Force  Base 

Fair  ;hild  AFB  Co:  Spokane  WA  99011- 

Lan  [holding  Agency:  Air  Force 

Pro]  erty  Number  189310055 

Stat  is:  Unutilized 

Rea  on:  Secured  Area. 

B14  .  1330 

Fail  :hild  Air  Force  Base 
Fail  :hild  AFB  Co:  Spokane  WA  99011- 
Lan  Iholding  Agency:  Air  Force 
Pro  lerty  Number  189310056 
Stal  is:  Unutilized 

Rea  on:  Secured  Area.  V/ithin  2,000  ft.  of 
fl  immable  or  explosive  material. 

Bid  ;■  1336 

Fail  :hild  Air  Force  Base 
Pail  :hild  AFB  Co:  Spokane  WA  9901 1- 
Lan  iholding  Agency:  Air  Force 
Pro  >erty  Number:  189310057 
Stal  lis:  Unutilized 

Rea  ion:  Secured  Area.  Within  2,000  ft.  of 
f  immable  or  explosive  material. 

Bid  ^  2000 

Fai  child  Air  Force  Base 

Fail  child  AFB  Co:  Spokane  WA  99011- 

Lar  dholding  Agency:  Air  Force 

Pro  )erty  Number:  189310058 

Sta  us:  Unutilized 

Ret  ion:  Secured  Area.  Within  2,000  ft.  of 

fl  unmable  or  explosive  material. 
Bid ;.  2143 

Fai  child  Air  Force  Base 
Fai  child  AFB  Co:  Spokane  WA  99011- 
Lai  dholding  Agency:  Air  Force 
Pro  jerty  Number:  189310059 
Sta  us:  Unutilized 
Rei  son:  Secured  Area.  Within  2,000  ft.  of 

f  ammable  or  explosive  material. 
Blc  g.  2385 

Fai  x:hild  Air  Force  Base 
Fai  -child  AFB  Co:  Spokane  WA  99011- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310060 
Sta  us:  Unutilized 
Rei  son:  Secured  Area. 
Bl(  g.  3509 

Fai  -child  Air  Force  Base 
Fai  -child  AFB  Co:  Spokane  WA  99011- 
Lai  dholding  Agency:  Air  Force 
Pre  perty  Number:  189310061 
Sa  'Ms:  Unutilized 
Rei  son:  Secured  Area. 
Bl(  g.  1405 

Fa  rchild  Air  Force  Base 
Fa  rchild  AFB  Co:  Spokane  WA  99011- 
Lai  idholding  Agency:  Air  Force 
Pn  perty  Number:  189310062 
Sti  tus:  Underutilized 
Re  son:  Secured  Area.  Within  2,000  ft.  of 

ammable  or  explosive  material. 
Fa  lility  1468 
Fa  rchild  Air  Force  Base 
Fa  rchild  AFB  Co:  Spokane  WA  99011- 


Landholding  Agency:  Air  Force 

Property  Number  189310063 

Status:  Unutilized 

Reason:  Secured  Area.  Within  2,000  ft  of 

flammable  or  explosive  material. 
Facility  1469 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189310064 
Status:  Unutilized 
Reason:  Secured  Area.  Within  2,000  ft.  of 

flammable  or  explosive  material 
Facility  2450 
Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number.  189310065 
Status:  Unutilized 
Reason:  Secured  Area.  Within  2,000  ft.  of 

flammable  or  explosive  material 

Bldg.  1,  Waste  Annex 

West  of  Craig  Road  Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Number  189320043 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  1220 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189330091 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  1224 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189330092 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2004 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  9901 1- 
Landholding  Agency:  Air  Force 
Property  Number  189330093 
Status:  Unutilized 
Reason:  Secured  Area. 

Bldg.  2018 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  9901 1- 

Landholding  Agency:  Air  Force 

Property  Number  189330094 

Status:  Unutilized 

Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2150 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  9901 1- 
Landholding  Agency:  Air  Force 
Property  Number  189330095 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldg.  2164 

Fairchild  Air  Force  Base 
Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number  189330096 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 


Wisconsin 

Bldg.  204. 440  Airlift  Wing 

Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Number  189320032 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  306. 440  Airlift  Wing 

Gen.  Mitchell  lAP 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Number  189320033 

Status:  Unutilized 

Reason:  Secured  Area. 

Wyoming 

Bldg.  31 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010198 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  34 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010199 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldg.  37 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010200 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  284 

F.E.  Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010201 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  385 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010202 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  803 

F.E.  Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landholding  Agency:  Air  Force 

Property  Number  189010203 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  802 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  62005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240001 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  804 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005-5000 

Landholding  Agency:  Air  Force 

Property  Number  189240002 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  605 
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Warren  Air  Force  Base 
CSeyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189240003 
Stahis:  Unutilized 
Reason:  Secured  Ana. 
Bldg.  806 

Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189240004 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  2780 

Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  18924000S 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  2781 

Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number  189240006 
Status:  Unutilized 
Reason:  Seciired  Area. 
Bldg.  808 

Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Number  189410001 
Stahis:  Unutilized 
Reason:  Secured  Area. 
Bldg.  844 

Wanen  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Number  189410002 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  848 

Wanen  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Number  189410003 
Status:  Unutilized 
Reas<»:  Secured  Area. 
Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  9791 10004 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  digester  for  dis{>osal  plant 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  9791 10005 
Status:  Unutilized 
Reason:  Other 

Comment:  Pump  house  for  sewage  disposal 
plant 

Structure  99 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110006 

Status:  Unutilized 


Reason:  Other 

Comment  Mechanical  screen  for  sewage 
disposal  plant 

Structure  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Port  Road 
Sheridan  Co:  Stieridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110007 
Status:  Unutilized 
Reason:  Other 

Comment  Dosing  tank  for  sewage  disposal 
plant 

Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan  Ca  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110008 

Status:  Unutilized 

Reason:  Other 

Comment  Chlorination  chamber  for  sewage 

disposal  plant 
Bldg.  97,  Medical  Center 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979410011 
Status:  Unutilized 
Reason:  Other 
Comment:  Sewage  i 
Structure  98,  Medi^  Center 
Sheridan  Co:  Sh«idan  WY  82801- 
Landholdiitf'Agency:  VA 
Property  Nfimber  979410012 
Status:  Unutilized 
Reason:  Qpber 

Comment  Sludge  bed/sewage  disposal  pi 
Land  ^  State) 
Alaal# 

Campion  Air  Force  Station 

ZlCSGfDEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010430 
Status:  Unutilized 
Reason:  Other.  Isolated  area.  Not  accessible 

byroad. 
Comment:  Isolated  and  remote  area;  Arctic 

environment 
Lake  Louise  Recreation 
21CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010431 
Status:  Unutilized 
Reason:  Otiier  Isolated  area.  Not  accessible 

by  road. 
Comment:  Isolated  and  remote  area;  Arctic 

coast 

Nikolski  Radio  Relay  Site 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency;  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other.  Isolated  area.  Not  accessible 

byroad. 
Comment;  Isolated  and  remote  area:  Arctic 

coast. 

California 

DVA  Medical  Center 
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4951  Arroyo  Road 

Livennore  Co:  Alameda  CA  945SO- 

Landholding  Agency:  VA 

Property  Number:  979010023 

Status:  Unutilized 

Reason:  Other. 

Comment:  750,000  gallon  water  reservoir. 

Florida 

Land 

MacOill  Air  Force  Base 

6601  S.  Manhattan  Avenue 

Tampa  Co:  Hillsborough  FL  33608- 

Landholding  Agency:  Air  Force 

Property  Number.  189030003 

Status:  Excess 

Reason:  Floodway. 

Wildlife  Sanctuary,  VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230004 

Status:  Underutilized 

Reason:  Other. 

Comment:  Inaccessible. 

Indiana 

Portion  of  Tract  No.  1224 
Salamonie  Lake 

Huntington  Co:  Huntington  IN  46750- 
Landholding  Agency:  COE 
Property  Number  319310001 
Status:  Unutilized 
Reason:  Other. 
Comment:  Landlocked. 

Kentucky 

Tract  4626 

Barltley  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location:  14  miles  from  US  Highway  68. 

Landholding  Agency:  COE 

Property  Number  319010030 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  Hwy.  27  to  Blue  John  Road 

Bumside  Co;  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number  319010038 

Status:  Underutilized 

Reason:  Floodway. 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

KY  Hwy.  80  to  Route  769 

Bumside  Co:  Pulaski  KY  4251»- 

Landholding  Agency:  COE 

Property  Number  319010039 

Status;  Underutilized 

Reason:  Floodway. 

Tract  1358 

Barkley  Lake.  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co;  Lyon  KY  42038- 

Location:  US  Highway  62  to  state  highway 

93. 
Landholding  Agency:  COE 
Property  Number  319010043 
Status:  Excess 
Reason:  Floodway. 
Red  River  Lake  Project    - 
Stanton  Co:  Powell  KY  40380- 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
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Propert 
Status: 
Reason: 
Green 
Readvil 
Locatio 
Landho  ding 
Propert 
Status 
Reason: 

Green  River  I 
Browns' 
Locatioi 
Landhold 
•  Propert' 
Status: 
Reason 

Vacant 

Greenuj 

5121 

Rural 

Landhold 

Propert 

Status: 

Reason 


N<  w 

IGi: 


Landhol  iing  Agency:  CCffi  ^ 

Property  Number  319011684 
Status:  I  nderutilized 
Reason:  'loodway. 

Ifiver  Lock  &  Dam  No.  1 
ille  Co:  Warren  KY  42270- 
ing  Agency-:  COE 
Number  319120008 
I  nutilized 
Floodway. 

Lock  &  Dam  No.  3 
Co:  Butler  KY  42273- 
:  Off  State  Hwy.  369,  which  runs  off 
Ky.  Parkway 
Agency:  COE 
Number  319120009 
1  fnutilized 
Floodway. 

Lock  &  Dam  No.  4 
Co:  Suiter  KY  4228»- 
Off  State  Hwy  403.  which  is  off 
Iwy  231 

Agency:  COE 
Number  319120014 
'nderutilized 
Floodway. 

Lock  &  Dam  Na  5 
Co:  Butler  KY  42275- 
:  Off  Slate  Highway  185 

Agei»cy:COE 
Number  319120015 
nutilized 
Floodway. 

Lock  &  Dam  No.  6 
ille  Co:  Edmonson  KY  42210- 

Off  State  Highway  259 

ing  Agency:  COE 

Number  319120016 
Jnderutilized 
Floodway. 

md  west  of  locksite 

Locks  and  Dam 
Dam  Road 

:  Greenup  KY  41 144- 

"ing  Agency:  COE 

Number  319120017 
Jnutilized 
Floodway. 


R  verl 


Tract  &<  04,  Cave  Run  Lake 
U.S.  Hv  y  460 
Index  C  ):  Morgan  KY 
Landho  ding  Agency:  COE 
Propert    Number  31924000S 
Status:   Jnderutilized 
Reason:  Floodway. 
Tract  61 03,  Cave  Run  Lake 
State  Rod  1161 
Pomp  C  T.  Morgan  KY 
Landho  ding  Agency:  COE 
Property  Number  319240006 
Status:  Jnderutilized 
Reason:  Floodway. 

Louisia  la 

Land — ;  .4  acres 

VA  Me<  ical  Center 

2501  SI  teveport  Highway 

Alexan(  ria  Co:  Rapides  LA  71301- 

Landho  ding  Agency:  VA 

Number  979010010 

nutilized 
Within  2.000  ft  of  flammable  or 

ive  material. 


Propert'  1 
Status: ' 
Reason: 
explo  ii' 

Marylai  d 

Land 


Brandj-wine  Storage  Annex 

1776  AbW/DE  Brandywine  Road.  Route  381 

Andrews  AFB  Co:  Prince  Geoiges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area. 

Tract  131R 

Youghiogheny  River  Lake,  Rt  2,  Box  100 

Friendsvilie  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number  319240007 

Status:  Underutilized 

Reason:  Floodway. 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  DOT 
Property  Number  879120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Minnesota 

Parcel  G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number  319011037 
Status:  Excess 
Reason:  Other 

Comment:  Highway  right  of  way. 
VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number  979010049 
Status:  Underutilized 
Reason:  Within  2,000  f^  of  flammable  or 

explosive  material. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenda  MS  38901-0903 

Landholding  Agency:  CGE 

Property  Number  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Missouri 

Ditch  19,  Item  2.  Tract  No.  230 

St.  Francis  Basin  Project 

2^/2  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Number  319130001 

Status:  Unutilized 

Reason:  Floodway. 

Union  Lake 

Sec  7,  Twshp  42  north.  Ranger  West 

Beaufort  Co:  Franklin  MO 

Landholding  Agency:  COE 

Property  Number  319240008 

Status:  Unutilized 

Reason:  Floodway. 

New  Mexico 

Facility  7510O 

Holloman  Air  Force  Base  Co:  Otero  NM 
88330- 
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Landholding  Agency:  Air  Force 
Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area. 
New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010011 
Status;  Unutilized 
Reason:  Secured  Area. 
Tract  2 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010012 
Status:  Underutilized 
Reason:  Secured  Area. 
Tracts 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  SUte  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010013 
Status:  Underutilized 
Reason:  Secured  Area. 
Tract  4 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010014 
Status:  Unutilized 
Reason:  Secured  Area. 
North  Carolina 
Land 

Atlantic  Intracoastal  Waterway  Co:  Corrituck 

NC 
Location:  Near  old  Coinjack  Bridge. 
Landholding  Agency:  COE 
Property  Number  319011537 
Status:  Unutilized 
Reason:  Floodway. 

North  Dakota 

Tracts  14  2 

Garrison  Dam 

Lake  Sakakawea 

Williston  Co:  Williams  ND  58801- 

Landholding  Agency:  COE 

Property  Number  319410015 

Status:  Excess 

Reason:  Within  2X)00  ft  of  flammable  ot 

explosive  material,  Floodway. 
Ohio 

Ohio  River 

Pike  Island  Lock  and  Dam 

RD#l,Box33 

Tiltonsville  Co:  Jefferson  OH 

Landholding  Agency:  COE 

Property  Number  319011561 

Status:  Underutilized 

Reason:  Floodway. 

Pennsylvania 
Lock  and  Dam  #7 
Monongahela  River 


Greensboro  Co:  Greene  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  prefect. 
Landholding  Agency:  COE 
Property  Number  319011564 
Status:  Unutilized 
Reason:  Floodway. 
Lock  and  Dam  «3 
Monongahela  River 

Elizabeth  Co:  Alle^eny  PA  15037HM55 
Landholding  Agency:  COE 
Property  Number  319240014 
Status:  Unutilized 
Reason:  Floodway. 
South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SD 

1'/^  miles  south  of  Highway  44 

Co:  Shannon  SD 

Landholding  Agency:  Air  Force 

Property  Number  189210003 

Status:  Unutilized 

Reason:  Secured  Area.  « 

Tennessee 

McClure  Bend 

Cordell  Hull  Dam  and  Reservoir 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  85  to  McClure  Bend  Road. 

Landholding  Agency:  COE 

Property  Numtwr  219040412 

Status:  Underutilized 

Reason:  Floodway.  , 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800,  802-806. 835-837,  900- 

902, 1000-1003, 1025 
Landholding  Agency:  COB 
Property  Number  219040413 
Status:  Underutilized 
Reason:  Floodway. 

Cheatham  Lock  and  Dam 

Highway  12 

Ashland  Qty  Co:  Cheatham  TN  37015- 

Location:  Tracts  E-513,  E-512-1  and  B-512- 

2 
Landholding  Agency:  OOE 
Property  Number  219040415 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake.  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058- 
Location:  U.S.  Highvray  79/TN  Highway  761 
Landholding  Agency:  COE 
Property  Number  319011478 
Statiis:  Underutilized 
Reason:  Floodway. 
Tracts  3102, 3105,  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  Big  Bottom  Road 
Landholding  Agency:  COE 
Property  Number  319011479 
Status:  Excess 
Reason:  Floodway. 
Tract  3507 
Proctor  Site 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Qay  TN  38551- 
Location:  TN  Highway  52 


Landholding  Agency:  COE 

Property  Numtwr  319011480 

SUtus:  UnuUlized 

Reason:  Floodway. 

Tract  3721 

Obey 

Cordell  Hull  Lake  and  Dam  Pro}ect 

Celina  Co:  Clay  TN  38551- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number  319011481 

SUtus:  Unutilized 

Reason:  Floodway. 

Tracts  608. 609, 611  and  612 

Sullivan  Bend  Launching  Area 

Cordell  Hull  Lake  and  Dam  Project 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011482 

Status:  Underutilized 

Reason:  Floodway. 

Tract  920 

Indian  Creek  Camping  Area 

Cordell  Hull  Lake  and  Dam  Project 

Granville  Co:  Smith  TN  38564- 

Location:  TN  Highway  S3 

Landholding  Agency:  OOE 

Property  Number  319011483 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  1710, 1716  and  1703 

Flynns  Lick  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  lackson  TN  38562- 

Location:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011484 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011485 

Status:  UndeMitilized 

Reason:  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011486 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  36551- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011487 

Status:  Unutilized 

Reason:  Rood  way. 

Tracts  2200  and  2201 

Gainesboro  Airport 

Cordell  Hull  Laike  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number  319011488 


8262 


Federal  Register  /  Vol. 


Status:  Underutilized 
Reason:  Within  airport  runway  clear  taoe. 
Floodway. 

Tracts  710C  and  712C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number:  31901 1489 
Status:  Unutilized 
Reason:  Floodway. 

Tract  2403,  Hensley  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  385&2- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number  319011490 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2117C.  2118  and  2120 

Cordell  Hull  Lake  and  Dam  Project 

Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Brooks  Ferry  Road 

Landholding  Agency:  COE 

Property  Number  319011491 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  424.  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011492 

Status:  Unutilized 

Reason:  Floodway. 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number:  319011493 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number:  319011494 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number  319011495 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Jones  Mill  Road 
Landholding  Agency:  COE 
Property  Number:  319011496 
Status:  Underutilized 
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Reas<  n:  Floodway. 

Trad  1 245.  257,  aad  256 

J.  Per  y  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nash  rille  Co:  Davidson  TN  37214- 

Local  on:  2.2  miles  south  of  Interstate  40  near 

Savinders  Ferry  Pike. 
Land  lolding  Agency:  COE 
Prop<  rty  Number:  319011497 
Statu  c  Underutilized 
Reas<  n:  Floodway. 
Tract  1 107. 109  and  110 
Cordi  11  Hull  Lake  and  Dam  Project 
Two  *rong 

Carth  ige  Co:  Smith  TN  3703O- 
Locat  ion:  US  Highway  85 
Land  lolding  Agency:  COE 
Prop*  rty  Number  31 901 1498 
Statu  i:  Unutilized 
Reas(  n:  Floodway. 
Tract  I  2919  and  2929 
Cord(  11  Hull  Lake  and  Dam  Project 
Sugai  Creek 

Gain(  sboro  Co:  Jackson  TN  38562- 
Local  lon:  Sugar  Creek  Road 
Land  lolding  Agency;  COE 
Prop<  rty  Number  319011500 
Statu  i:  Unutilized 
Reas(  n:  Floodway. 
Tract  1 1218  and  1204 
Cordi  11  Hull  Lake  and  Dam  Project 
Gran'  ille— Alvin  Yourk  Road 
Gran'  ille  Co:  Jackson  TN  38564- 
Land  lolding  Agency:  COE 
Prop(  rty  Number  319011501 
Statu  ;:  UnutUized 
Reas(  n:  Floodway. 
Trac1210O 

Cordi  11  Hull  Lake  and  Dam  Project 
Galbi  saths  Branch 
Gain(  sboro  Co:  Jackson  TN  38562- 
Local  ion:  TN  Highway  53 
Land  lolding  Agency:  COE 
Prop<  rty  Number  319011502 
Statu  >:  Unutilized 
Reas(  n:  Floodway. 

Trad  104  et  al. 

Cord<  11  Hull  Lake  and  Dam  Project 
Horsl  oe  Bend  Launching  Area 
Cartli  ige  Co:  Smith  TN  37030- 
Local  ion:  Highway  70  N 
Land  lolding  Agency:  COE 
Prop*  rty  Number:  31901;  504 
Statu  i:  Underutilized 
Reas(  n:  Floodway. 

Tract  I  510,  511.  513  and  514 

J.  Pel  7  Priest  Dam  and  Reservoir  Project 

Lebai  on  Co:  Wilson  TN  37087- 

Local  ion:  Vivrett  Creek  Launching  Area, 

Ail  in  Sperry  Road 
Land  jolding  Agency:  COE 
Prop*  rty  Number  319130007 
Statu  i:  Underutilized 
Reas<  n:  Floodway. 
Tract  A-142,  Old  Hickory  Beach 
Old  I  lickory  Blvd. 

Old  I  lickory  Co:  Davidson  TN  37138- 
Land  lolding  Agency:  COE 
Prop  rty  Number  319130008 
Statu  i:  Underutilized 
Reas<  n:  Floodway. 

Texa 


Trad  1 
Joe 


Pwl 


104,105-1,105-2  4  118 
Lake  Co:  Dallas  TX 


Landholding  Agency:  OOE 

Property  Number  319010397 

Status:  Underutilized 

Reason:  Floodway. 

Part  of  Trad  201-3 

Joe  Pool  Lake  Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Number  319010398 

Status:  UnderutiliDed 

Reason:  Floodway. 

Part  of  Trad  323 

Joe  Pool  Lake  Co:  Delias  TX 

Landholding  Agency:  COE 

Property  Number  319010399 

Status:  Underutilized 

Reason:  Floodway. 

Trad  702-3 

Granger  Lake 

Route  1.  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010401 

Status:  Unutilized 

Reason:  Floodway. 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number  319010402 

Status:  Unutilized 

Reason:  Floodway. 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  231 50- 

Landholding  Agency:  Air  Force 

Property  Number  189010435 

Status:  Unutilized 

Reason:  Floodway. 

Parcel  3  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010436 

Status:  Unutilized 

Reason:  Within  2,000  fl.  of  flammable  or 

explosive  material. 
Parcel  2,  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number  139010437 
Status:  Unutilized 
Reason:  Within  2,000  ft.  of  flammable  or 

explosive  material.  Seciu-ed  Area. 
ANG  Site 
Camp  Pendleton 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number  189010589 
Status:  Unutilized 
Reason:  Secured  Area. 
0.07  Acre,  Dismal  Swamp  Canal 
West  of  U.S.  Rt.  17 
Chesapeake  VA 
Landholding  Agency:  COE 
Property  Number  319210012 
Status:  Unutilized 
Reason:  Other 


Comment  Inaccessible. 
Washington 

Pairchild  AFB 

SE  comer  of  base 

Pairchild  AFB  Co:  Spokane  WA  99011- 

Landhokling  Agency:  Air  Force 

Property  Nxmiber  189010137 

Status:  Unutilized 

Reason:  Secured  Area. 

FairchildAFB 

Pairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landholding  Agency:  Air  Force 

Property  Number  189010138 

Status:  Unutilized 

Reason:  Secured  Area. 

West  Virginia 

Ohio  River 

Pike  Island  Locks  and  Dam 
Bufiiak)  Creek 
WeUsburg  Co:  Brooke  WV 
Landholding  Agency:  COE 
Property  Number  319011529 
Status:  Unutilized 
ReesoD:  Floodway. 
Morgantown  Lock  and  Dam 
Box3RD«2 

Mocgantown  Co:  Monongahelia  WV  26505- 
Landfaolding  Agency:  COE 
Property  Number  319011530 
Status:  Unutilized 
Reason:  Floodway. 
.  London  Lock  and  Dam 
Route  60  East 

Rural  Co:  Kanawha  WV  25126- 
Location:  20  miles  east  of  Charleston,  W. 

Virginia 
Landholding  Agency:  GOE 
Property  Number  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acres:  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 
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Office  of  Vm  AsstslMit  Secmvy  for 
Pubiie  and  Indtan  HwMlng 

IDocM  Noe.  H-«4-a3M;  PB-31S4-H-e2 
aod  H-a4-3«22;  FA-341«-N-0q 

PubHc  and  Indian  Housing  Resident 
Management  Program  Technical 
Assistance  Program;  Announcement 
of  Funding  Awards  FY  1992  and  FY 
1993 

AGENCY:  Office  of  the  Assistant 
Secretary  for  PubHc  and  Indian 
Housing,  HUD. 

ACTION:  Aimounc«nent  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  ot  the  Department  of 
Housing  and  Urtien  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  me  FY  1992 
and  FY  1993  competition  for  funding 
under  the  NOFAs  for  Public  and  Indian 
Housing  Resident  Mane^ement 
Technical  Assistance  Grant  Program. 
This  annotmcement  contains  tbe  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christine  Jenkins.  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410,  telephone 
(202)  708-3611.  A  telecommunication 
device  for  hearing  or  speech  impaired 
persons  (TDD)  is  available  at  (202)  70»- 
9300.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  competition  was  to 


{oovide  funds  for  Technical  Assistance 
Grants  under  the  Public  and  Indian 
Housing  Program  for  Resident  Councils, 
Resident  Management  Corporations,  and 
Resident  Organizations.  These  funds 
will  assist  in  training  and  other 
activities  for  resident  management  of 
public  and  Indian  housing.  This 
program  is  authorized  under  section  20 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C  1437r);  section  7(dJ 
Department  of  Housing  and  Ufhen 
Development  Act  (42  U.S.C.  3535(d)). 
The  Department  annotmced  the 
availability  of  approximately  $4.4 
million  for  FY  1992  and  $4.7  million  far 
FY  1993. 

The  1992  and  1993  awards 
announced  in  this  Notice  were  selected 
for  funding  in  competitions  announced 
in  Federal  Register  Notices  pubUshed 
on  April  14, 1992  (57  FR  12970):  fune 
8, 1993  (58  FR  32254);  and  an  extension 
Notice,  published  August  11, 1993  (58 
FR  42739).  Recipients  were  chosen  in  a 
national  competition  based  on  criteria 
contained  in  the  Notices. 

In  accordance  with  section  102 
(aK4KC)  of  the  Depertment  of  Housing 
and  Urban  Development  Reform  Act  of 
1989.  the  Department  is  publishing  the 
names,  addresses,  and  amount  of  funds 
a%warded.  as  listed  at  the  end  of  this 
Notice. 

Dated:  February  4. 1994. 

iMeph  StniMiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


FISCAL  YEAR  1992;  PUBUC  AND  INDIAN  HOUSING  REOPtENTS  OF  FINAL  FUNDING  DEQSIONS 

Program  Name:  Public  and  Irxfian  Hovisrng  Resident  Management  Technical  Assistance  Grant  Program  (RMTAG) 

[Statute:  PubMc  Law  100-42,  February  5.  1988] 


Funding  recipient  (name  and  address) 


RiversKle  Tenants  Association  Inc,  15  Oteon  Drive,  Ansonia,  CT  06401-  .„ 

Birch  Carmichael  Howard  Tenants  Council,  22A  Birch  Street,  Presque  Iste,  ME  04769^""" 
Morin  Heights  &  Veteran's  Memorial  Tenant  Assn.,  679  Social  Street.  Woorwocket,  Rl  02a9e^ 

Codding  Court  Tenants  Assa,  92  Lester  Court  #1C.  Providence,  Rl  02907- 

Newark  Tenants  Council.  303  Washington  Street,  Newark,  NJ  07102-  .. 


Jersey  City  Tenant  Affairs  Board,  400  U.S.  Hwy.  1,  Jersey  City.  NJ  07306-  !Z."™™       Z 

White  Plains  PH  Tenant  Council,  P.O.  Box  547,  White  Plains,  NY  10602- ."    ~  ~ 

Buffalo  PuWk;  Housing  Resident  Council  Corp..  359  Suffolk  Street,  Buffato,  NY  14215^ 

Kenilworth  Parteide  RMC,  4417  Quartes  Street.  N.E.,  Washingtori,  DC  20019- 

Southwest  Public  Housing  Coalition,  124  "P"  Street,  S.W..  Washington,  DC  20024-     _  ~ 

VaBey  Green  Resident  Council,  916  Vamey  Street  S.E.,  Washington.  DC  20032- I 

Clareniont  Homes  Tenant  Council,  4458  Clareway,  Baltwnofe,  MD  21213-  

Ohio  View  Awes  Resident  Council.  17-0  Denver  Drive,  McKees  Rocks,  PA  15136-  II I 

South  Hills  Terrace  Tenant  Organization,  116  South  Hills  Ten^ace,  BrowTBvi«e,  PA  15417-' 
ShekJon  Park  Resklent  Council,  424  Park  Street.  Natrona  Heights,  PA  15065- 


AnxMjnl  approved 


Broadhead  Manor  Resident  Council,  1900  Broadhead  Fording  90.  Pidsburoh.  PA  15205- 
Harbor  Heights  &  Gtanl  Street  Orgaraation,  720  Altman  Road.  New  Caste,  PA  18101- 

t^Jortfrview  Heights  Tenant  Council.  600  Mount  Pleasant  Road,  Pittsbumh,  PA  15214- 

Coopersdale  RMC.  17-441  Coopersdale  Homes,  Johnstown.  PA  15906-8154 

HaiTison  Plaza  Tenant  Council,  1240  H.  10th  Street.  Philade^jhia.  PA  19122- 


$40,000 
40,000 
40,000 
40,000 
40.000 
38,000 

4aooo 

40,000 
100,000 
100,000 

eaooo 

40,000 
40,000 
39.100 
40,000 
lOOOOO 
40.000 
40.000 
10,500 
604»0 


Program  Name:  Public  and  Indian  Housing  R^ident  Management  Technical  Assistance  Grant  Program  (RMTAG)- 

Continued 

(Statute!  Public  Law  100-42.  February  5. 1988] 


Funding  redp  ent  (name  and  address) 


Amount  approved 


Portsmoutti,  VA  23704- 

23504- 

0523-  


Southwai1(  Tenant  Councfl.  423  Carpenter  Way.  Ptvladel  >h4a.  PA  19147- 
William  Penn  Resident  Council,  Union  and  Fulton  St.,  D  ester.  PA  1901 6- 
Westpailt  Tenant  Council.  400  Nortti  Busti  Street.  Ptiilad  tiphia.  PA  191 04- 
Fairview  Tenant  Action  Committee,  407  Fairview  Street, 

Linmar  Griffith  Heights  Resident  Council,  374  Linmar  Tei  -ace,  Aliquippa,  PA  15001- 
Calvert  Square  Advisory  Council,  Inc.,  975  Bagnall  Road  f'torfolk,  VA  23504- 
Swanson  Homes  Tenant  Council,  68  Swanson  Parlcway. 
Bowling  Qreen  TMC,  1218  Godfrey  Avenue,  Norfolk,  VA 
OaMeaf  Forest  TMC,  1883  GreenJeaf  Drive.  Norfolk.  VA 

Tidewater  Gardens  Tenant  Management  Corporation.  82  >  Mariner  Street  Norfolk.  VA  23504- 
Trenholm  Court  Resident  Council,  616  No.  Bainbridge  SI,  Montogomery.  AL  36104- 
OveraM  Tenant  Advisory  Council.  Inc.,  1401  N.W.  7th  Strfeet.  Miami.  FL  33125- 
Key  West  Housing  Authority  Resident  Assoc..  1400  Keni  ledy  Drive.  Key  West.  FL  33040- 
Neightwrhood  Action  United  Tenant  Associatran.  44  Car  on  Drive,  Fort  Walton  Beach,  FL  3254S- 
Centennia)  Towers  Resident  Management  Corp.,  Inc.,  2i  0  East  First  Street.  Jacksonville,  FL  32206- 
Central  Park  Village  ReskJent  Council  Mgt.  Corp..  1000  I  xjia  Street.  Tampa.  FL  33602- 
College  HMl  Resklent  Management  Corp.,  2205  East  32r  d  Ave.  #360.  Tampa,  FL  33605- 
Harris  Homes  Resklent  Association,  1019  Sells  Avenue. 

Lawrence  County  Resident  Council,  Rt.  #2,  Box  300,  Loiiisa.  KY  41230-  , 

Yazoo  Housing  ReskJent  Coundl  Inc.,  274  Magnola  Drivj.  Yazoo  City,  MS  39194- 

Resklents  of  BrairtieW/Robertson  Place,  PC  Box  832.  H(  ttiesburg,  MS  39403-0832 

Piedmont  Partt.  Inc..  231  West  Fifth  Street.  Winston-SaU  m.  NC  27101- , 

Cleveland  Avenue  Homes,  Inc.,  231  West  Frith  Street,  W  instorvSalem,  NC  27101- _... 

Happy  Hill  Gardens,  Inc.,  231  West  Fifth  Street.  Winstor  Salem.  NC  27101-  

Resklents  Promoting  a  Better  Community.  501-0  Walro(  id  Court,  Lafayette.  TN  37083-  

Harriet  Tutxnan  Resident  Association,  1918  Hardy  Stree  ,  Chattanooga,  TN  37406- 

Hollywood  ReskJent  Associatkxi,  3101  N.  63rd  Avenue,  Hollywood,  FL  33024- ^.. 

William  Green  Horries  ReskJent  Management  Corp,  1231  North  Larabee,  Chicago.  IL  60610  

Lake  Park  Place  Resident  Mgmt  Organization,  3939  Sojth  Lake  Park,  Chrcago.  IL  60653 

Martin  Luther  King  Drive  Resklent,  3723  South  King  Dri^,  Chicago,  IL  60623 ; 

St.  Agattia  Schattered  Sites  Resident  Organizatkjn,  140^  South  Albany,  Chicago,  II  60623  

Brooklyn  Resklent  Council,  300  South  6th  Street,  Brooklyn.  IL  62059 

Let>anon  ReskJent  Council,  503  So.  Plum  St,  Suite  A,  L  Jtsanon.  IL  62254 

Concerned  Neighbors  of  Williamson  County,  601  North  I  th  Street,  Hemn,  IL  62948 

Executive  ReskJent  Council  of  Bloomington,  1422  West  ■iart<et.  Bloomington,  IL  61701  

North  East  CentraJia  ReskJent  Council,  607  North  McKa  i.  Centralia,  IL  62801  

Robert  A.  Taft  Homes  Resklent  Council  Org.,  610  N.E.  \  Washington.  Peoria,  IL  61603  

Joint  ReskJent  Management  Council,  1215  North  Hill  Str  jet,  Springfield.  IL  62702 

Gary  Housing  Authority  City-Wide  Resklent  Council,  2164  Harrison  Street,  Gary,  IN  46407 

Executive  Council  Sr.  High-rise  Communities,  901  Ft.  W  iyne  Avenue,  Indianapolis,  IN  46202 

Unity  ReskJent  Management  Corporation,  1711  Green  Rjad,  Ann  Arbor,  Ml  48105 

City-WkJe  Resklents  Council,  1575  Ames  Avenue,  SL  Paul,  MN  55106 

Hartjorvlew  Residents  Council,  1202  North  Lake  Avenw ,  Duluth,  MN  55805 

Leech  Lake  Reservation  Resklent  Organization.  Route  J ,  Box  100,  Cass  Lake,  MN  56633- 

City  WkJe  Publk;  Housing  Resident  Council  (MLW),  516;   North  20th  Street.  Milwaukee,  Wl  53209 
Norman  Housing  Authority  Resident  Council,  Inc.,  700  ^  orth  Berry  Rd.,  Nomian,  OK  73069-  ........ 

Fallis  Acres  Neigtibort>ood  Association,  213  Butler  Drive,  Shavmee,  OK  74801- 

Resklents  United,  1708  East  3rd  Street,  Austin,  TX  787(  2-  

Roseland  Homes  Resident  Management  Corporatksn,  2(  21  N.  Washington,  Dallas.  TX  75204^- 

Bryan  Publk:  Housing  Resident  Council,  1016  Bryant  St  eet.  Bryan,  TX  77803-  

Riley  AmokJ  Apts/J.A.  Cavile  ReskJent  Association,  500  A/est  Belknap,  Fort  Worth,  TX  76102-  

Our  Casas  ReskJent  Council,  301  S.  Frio,  Suite  229,  Sai  Antonk>,  TX  78207- 

Wilmington  House  ReskJent  Council,  4220  Wilmington,  Houston,  TX  77051- 

Central  Iowa  Regk>nal  Advisory  Council,  1111  Ninth  St.,  Suite  390,  Des  Moines,  lA  50314- 

Riverview  Resident  Management  Corporatk)n,  313  Paseo,  Kansas  City,  MO  64106-  

Elmwood  Park  Resklent  Council,  1400  Wibracht,  St.  Lw  is,  MO  63132- _ 

Blumeyer  Tenant  Association,  801  N.  Compton,  St  Loui  s,  MO  63103- 

Gothenburg  Tenant  Associatkjn,  810  20th  Street.  Gothe  *urg,  NE  69138- 

Missoula  Housing  Authority  Resident  Council.  1319  E.  E  roadway,  Missoula,  MT  59802- 

Omaha  Thbal  Ter^ants  Organization,  P.O.  Box  277,  Ma<  /,  NE  68039- 

ReskJent  Councils  of  Casas  de  Esperanza.  130  North  H  imilton,  «l.  Chandler,  AZ  85225-  

Dos  Rios  ReskJent  Management  Finn.  Inc.,  1233  Rrchar  Js  Blvd.,  Sacramento,  CA  95814-    

Siena  Vista  Resklent  Council,  1602  E.  Eleventh  Street,  Stockton,  CA  95206- 

Esperanza  Resklent  Management  Council,  1907  3rd  Str  set  Alameda,  CA  94501- 

Robert  B.  Pitts  Plaza  Resklent  Council,  1150  Scott  Streiit.  San  Francisco,  CA  94115- 

Nomront  Terrace  Coordinating  Council,  938  West  256th'st..  #386,  haroor  City,  CA  90710-  

Spruce  Park  ReskJent  Council,  1608  21st  Avenue.  F-Q,  Fairtsanks,  AK  99701- , 

Geneva  Woods  ReskJent  Council,  P.O.  Box  241054,  Do  jglas,  AK  99824- „.. ., 

Yakima  Nation  Housing  Resklent  Council.  617  Larena  L  me.  Wapato.  WA  98951- 
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40,000 

40.000 

40.000 
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100,000 
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40,000 

100,000 

40.000 

100,000 

40,000 

40.000 

38,490 

40,000 

88,000 

22,000 
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Program  Name:  PubKc  arxJ  Indian  Housing  Resident  Management  Tectinteal  Assistance  GrantProgram  (RMTAG)- 

Continued 

^  {Statute:  PubBc  Law  100-42,  February  5,  1988] 

^^^  Funcfing  recipient  (name  and  address) 


^a|«tf»Housii>g  ReskJent  Coundl,  P.O.  Box  888,  Neah  Bay.  WA  98357- 

Roberts  Acton  Council  Seattle  Housing  Authority,  2445 NW  67th  SL  »611.  SeaiM.  WAMIOJ^ 
^tahanAma«»to(rC<«^^ 

Clafk  County  Residents  Council  Board.  603  Council  BKiffs  Way,  Vancouver.WA  98661- 


nSCAL  YEAR  1993;  PUBLIC  AND  INDIAN  HOUSING  RECIPIENTS  OF  FINAL  FUNDING  DECISIONS 


Program  Name:  Public  and  Indian  Housing  Resident  Management  Technical  Assistance  Grant  Program  (RMTAG) 

IStatute:  PubUc  Law  100-42.  February  5. 1968) 


Funding  recipient  (name  and  address) 


Oakwood  Knoll  Tenant  Associatwn,  1  Oakwood  KnoM  #1.  NonwcN  CT  06360-6699 

Bwkeley  Heights  Tenants  Counca.  32  Hanis  Circle.  Waterbury,  CT  06704- 

RC  of  the  Housing  Authority,  City  of  Newport,  97  Sims  Street.  Newport.  Rl  (^40-1212" 

Se«oc  Citizens  Group  of  Sunset  Terrace.  415  Sunset  Ave.,  «1.  North  Prov«Jence,  Rl  02904^^0^' 

SoffieW  and  Gelber  Tenants  Associatk)n,  233  Huntington,  Perth  Amboy.  NJ  06861-0390 


Delaney-Dunlap  ReskJents  Associatkn  919  Convery  Boulevard.  Pe»1h  Antey  Hi  088e2-0M0  ~ 
speer  Vreeland  and  Chestnut  ReskJents  Organization.  1 1  Aspen  Pteca.  Passac  NJ  OTOSS-saafi 
Johnson  Houses  ReskJent  CounciL  175  East  112th  SL.  New  York.  NY  lOM^Sie       ^^"^"^ 
Wilmmgton  Family  Tenant  CounciL  2800  TatnaB  St  B2.  Wilmington.  DE  19802- 


Church  and  Famum  Resident  Organizatwn,  33  E.  Famum  St  #103.  Lancaster  PA  1760»-42S3 
Ene  Tenant  Council.  1902-O  Butfato  Road.  Erie.  PA  16510-  ...Z!.....  ^_'        JZlZ^ 

Waynesboro  ReskJent  Organizatfen,  997  Tenth  Street,  Waynesboro,  VA  22980  Z" 

Lansdowne  Park  ReskJent  Council.  2804  Salem  Turnpike,  Roanoke.  VA  24017-   I_      ""' 
BnstoJ  RAHA  Tenants  Committee.  Inc..  650  Quarry  Street.  Bnstoi  VA  24201-   _1_J.  _      ~ 
The  Danville  Four  Umbrella  Orgartzatkxi,  149  Cedar  Terrace  #2,  OwwiHe.  VA  24541-" 
Brookskle  ReskJent  Council.  89  Belle  Terre  #205,  Lynchburg.  VA  24501-  „         „   _J™ 
Brohwood  ReskJent  CounciL  Inc..  3001-O  Birchwood  Dr..  Lynchburg.  VA  24501-     ~  _  ZT™ 
Assooatkxi  of  Concerned  Tenants  of  Fox  Meadow.  P.  O.  Box  2511  Lebanoa  VA  24266- 

FranWin  Resklent  Councfl,  933  Prettow  Street,  FranWin,  VA  23851-      „ 

^mestown  Place  Resklent  Council,  1533  Pike  Ln..  SE,  Roanoke,  VA"240li-"~ ZZZ    " 

Roberts  ViHage  RMC,  2733  Monrovia  Drive,  Norfo»(.  VA  23504- „     __" 

Diggs  Town  Tenant  Management  Corporatwn.  1616  Vernon  Dr?ve."Noftok7vA  23623k  ■"""" 

vans,  w!^  Z®"**  Management  Corporatkxi.  1 823  Smith  Street.  Norfolk,  VA  23510-  Z 

Qrandy  Village  Tenant  Management  Corporatk)n,  3173  Kimball  Terrace.  Norfolk  VA  23504- 
East  Roberts  Village  RMC.  2733  Monrovia  Dr..  Norfolk.  VA  23501^  ^^'       ^^  "" 
Moton  Circle  RMC,  2733  Monrovia  Dr..  Norfolk.  VA  23501-  .„.  " "■"" 


Amount  approved 


Crestview  Public  Housing  Tenant  Associatkyi,  398  School  Avenue.  Cresh/iew  FL  32536^^3305" 
Gamesville  Piijle  Housing  Resklent  Council.  100  NE.  Main  St  #41 1 ,  Gainesville.  FL  32601-  ' 
Washington  Park  ReskJent  Council,  1420  N.  Ftorida  Ave..  Lakeland.  FL  33805- 

Rivewiew  Terrace  ReskJent  Council,  417  East  Hankjn  St,  Tampa,  FL  33604-  J """""""" 

James  PartvOearview RMC  Associatron,  1051  3rd  Ave.  N.  C-1,  SL  Petersburg.  FLMTCfi- 

Hemdon  Hornet  ReskJertAssodatwn.  508  Kennedy  St  #117.  Atlanta.  GA  30318-  "    ' 

Neighbortxwd  Resklents  at  Wortc.  Inc.  451  Francis  Bartow  PL.  Savannah  GA  31401- 

Greenwood  Housing  Authority  ReskJent  Council,  15-B  Thuman  Drive,  Greenwood.  MS  38SOO^" 
Inter-Project  CounciL  Incorporated,  PO  Box  28007,  Raleigh.  NC  2761 1-  __ 


Comvi«llis  Community  Neighborhood  CouncU.  3000  Waver  Street  Durham,  Nc'  27707-  ."_„ 

Stetesvitle  Housing  Authority  Resident's  Corp.,  601  Grove  Street  Statesville,  NC  28677-  „ 
Davila  Freytes  PuWk:  Project  Resklent  Council,  Davila.  Edit  12,  Apt  47,  Barcetoneta  PR  00617- 
El  Coqui  PuWk:  Project  ReskJents  CouncU.  El  Coqul  Calle  1  G64,  Catano.  PR  00962-  „ 

RewJents  United  Hand  in  Hand.  Inc..  San  Antorto.  San  Antonk),  EDIF  D,  #674.  San  JUaripn  OoJoi'-" 
Jardines  de  Cupey  ReskJent  Council.  Jartines.  EDIF10,  #120,  San  Juan.  PR  00926- 
Commmee  of  Initatives  Jose  K  Gandara  Project  Gandara,  EDIF  11.  #183,  Ponce.  PR  0073(^1' 
^t^r*^^**  ReskJent  Association,  1 15  Hamilton  Street.  McMinnviHa.  TN  371 10-  „ 
HiSITS.  Inc.  91 2-A  First  Ave.  Sol,  Nashville.  TN  3721 0-  ...„  _ 

Cabrini  Green  Rowhouse  Council,  931  N.  Cleveland.  Chkago,  IL  60610^ 


Welte  Extwwion  Resident  Management  Organizatwn.  551  E.  36th  Place.  Apt.  #601.  Chkago.  IL  60653 
2450  W.  Monroe  Street  ReskJent  Organizatjon,  2450  W.  Monroe  #702.  Cheago.  IL  60612^ 
Concord  VWIageReskJent  Management  Corporatkjn,  3136  Concord  Court.  Indianapolis.  IN  46^-" 
Sl^^**  Resident  Management  Corporation.  910  West  22nd  Plaoe,  Gary.  IN  46407- 

R.I.S£.  at  Pleasant  Point,  P.a  Bo«  339  (Stiora  Front.  Perry,  ME  04667-  

Hartxx  View  ReskJent  Management  Corp..  1202  N.  Latie  Ave..  DJkOx,  MN  55805^"  ' 

Resident  Management  Corporatwo-f^HA.  1 707  Third  Ave.  S..  Minneapolis.  MN  55404^"1"    " 

Brand  WMkx*.  AJbertus  Brown,  McClir«on  Nunn  RA.  630  McClinton  Nunn.  Toledo.  OH  43602^ 
Adcfson  S<»iare  ReskJent  Councfl.  8601  Hough  Avenue,  Cleveland,  OH  44106- 

Ironlon  Metropolilan  HA  Resident  Council.  628  S.  Ninth  Sreetlronlon,  OH  45638        " 
CoMrtxs  PMA  CommunMes  United.  590  Van  Buren  Ave,  Cotuntxjs.  OH  43201 


Tmax  Area  RaskJen  Managamant  Awn.,  mc  (TARMA).  i  1  Straubel"ct  #406.  Maii*5wl."wi'537(vi^" 


$40,000 
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40.000 
40.000 
40.000 
40.000 
60,000 
40.000 
404»0 
40.000 
68.200 
40,000 
60.000 
36.000 
40,000 
40,000 
66.066 
23.712 
60,000 
40.000 
66.666 
66.666 
40,000 
40.000 
40.000 
34,400 
60.000 
40X>00 
100.000 
40.000 
100,000 
98.077 

looxxn 
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40.000 
100,000 
100,000 
40,000 
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40,000 
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40.000 
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40,000 
40,000 
35,000 


8266 

Program  Narne:  Public  and  Indian  Housing 

(Statute 


Resident  Managennent  Technical  Assistance  Grant  Program  (RMTAG)- 
Continued 

Pubtic  Law  100-42,  February  5, 1988] 


Funding  recipii  fit  (name  and  address) 


Memminee  Housing  Resident  Organization,  P.O.  Box  26' 


Arltadelphia  Resident  Council,  670  S.  6th  Street,  Art(ade<(  hia,  AR  71923 


^2202- 


Residenl  Association,  1000  WoHe  Street.  Little  Rock.  AR 

Neighbors  Wtw  Care,  Box  137.  Paragould.  AR  72450-01  17 

Kkkapoo  Resident  Assoc.,  RL  1 ,  Box  800A,  Norton,  KS  t  >439 

Woodbrook  Estates  HO  Assc,  Route  7,  Lot  B-35,  Ada.  O  C  74820 

Resklent  Counci  of  the  Lubbock  Housing  Authority.  POEm  2568,  Lubbock,  TX  79408-2568 

Butler/Whispering  Oaks  RMC,  PO  Box  430,  Fort  Worth,  T  <  76101-0430 

Magnolia  Hoines  Resklent  Council,  160l  Strand  «8-H.  Gj  Jveston,  TX  77551-1099 

Qrandview  Park  Manor  Resident  Associatkin,  1244  Ray,  liansas  City,  KS  66102- 

Bellevue  Housing  Resklent  Council,  8214  Armstrong  Cird  i.  Omaha,  NE  68147- 

Gothenburg  Tenant  Associatren,  810-20th  Street.  Gothen  Xirg,  NE  69138-0035 

HaN  County  Housing  Resklents  Council,  915  Baumann  Oi  ve.  Grand  Island.  NE  68803- 

HOPE  Resklent  Council.  6683  KaJua  Road,  Boukler.  CO  i  mO^- 

Btackfeet  Resklent  Organizatkm,  PO  Box  864,  Browning, 

Kenel  Resklent  Organizatk>n,  HC  61  Box  35.  McLaugtiiin, : 

Neigtibortxwd  Assistance  Council,  1981  East  'A'  Street,  C  asper,  WY  82601 

Siter  Homes  Resklent  Council,  Inc.,  3270  Miller  Rd,  Flag^aff.  AZ  86004- 

Hayes  Valiey  Tenant's  Associatron,  749-A  Hayes  Street, 


RedJands  Resktent  Advisory  Group,  131  W.  Lugonia  Stre*t.  Redlands,  CA  92373, 


Keshena,  Wl  54135- 


MT  59417  ... 
SO  57642- 


>an  Francisco,  CA  94102- 


Cardinal  Street,  Los  Angeles,  CA  90012- 
Jxnard,  CA  93030- 


(FR  Doc.  94-36«6  Filed  2-17-94;  8:45  ami 
BILUNO  COOC  421fr.33-P 

(Docket  No.  0-64-1049;  FR-3597-D-01] 

Redelegation  of  Authority  for  the 
Issuance  of  Waivers  of  Office  of  Public 
and  Indian  Housing  Directives 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

NOTICE:  Notice  of  redelegation  of 
authority. 

SUMMARY:  The  Assistant  Secretary  for 
Public  and  Indian  Housing  is 
redelegating  to  all  HUD  Field  Office 
Public  Housing  Division  Directors,  and 
the  Director.  Office  of  Native  American 
Programs,  and,  in  turn  the  Directors, 
Offices  of  Indian  Programs  (waiver 
ofiicials),  the  authority  to  issue  waivers 
of  Office  of  Public  and  Indian  Housing 
directives.  A  similar  redelegation  of 
authority  for  Office  of  Housing 
Directives  was  recently  signed  by  the 
Assistant  Security  for  Housing-Federal 


106  of 
Urban 


Bernardino, 
CA  92324- 


CA  92411- , 


Mednal  Center  Advisory  Group,  1650  W.  10th  Street,  San 
Cotton  Resktent  Advisory  Group,  772  Pine  Street,  Cotton, 

Waterman  Gardens  Resktent  Advisory  Group,  382  Crestv  ew,  San  Bernardino,  CA  92410- 
Chino  Resklent  Advisory  Group,  13088  Monte  Vista,  Chin  3,  CA  91710- 
RCoftheHAoftheOtyof  Calexk»,  1840  Rockwood  Av  »nue  *99,  Calexk»,  CA  92231 
Camielitos  Tenants'  Associatk>n,  1041  Via  Wanda  Bidg. !  1,  Long  Beach,  CA  90805- 
Leggett  Court  Resklent  Council,  1860  Los  Feliz  Drive  #22 ,  Thousand  Oaks,  CA  91362- 
Hacienda  ViBage  Resklent  Advisory  Council,  1515  E.  105  h  Street,  Los  Angeles,  CA  90002- 
Willtam  Mead  Homes  Resident  Advisory  Council,  1300  N. 
Pleasant  Valley  Tenant  Associatk)n,  51 1 1  Squires  Drive,  i 
Cotonia  Vi«age  Tenants  Association,  226  N.  Marquita  Stn  et,  Oxnard,  CA  93030- 
Organizacwn  de  Resklentes  de  Nueva  Maravilla.  4909  Bi  x>ktyn  Ave.,  Rm.  7,  Los  Angeles,  CA  90022- 
Pico  Aliso  Resident  Advisory  Council,  535  S.  Gless  #96. 1  os  Angeles,  CA  900 
Riverside  Housing  Council,  500  Sparkman  Ct,  West  Sacr  unento,  CA  95606- 
Kent  Executive  Empowerment  Program  (KEEP),  10628  S  E  206th,  Kent,  WA  98031- 
Aubum  Resktent  Council,  1748  I  PI  NE,  Apt  25,  Auburn, 
Bellingham/Whatcom  Resktent  Council,  1808  16th  St,  Ap  I 


Amount  approved 


>••*••■•>••■  f  ••••••••< 


|MA  98002- 
B,  Betlingham,  WA  98225- 


33,650 
40,000 
40,000 
40,000 
40,000 
40,000 
40,000 
60,000 
35,000 
40,000 
28,000 
56,000 
40,000 
40,000 
40,000 
39,876 
60,000 
40,000 
32,085 
40,000 
40,000 
40,000 
40,000 
40,000 
92,300 
40,000 
32,500 
95,000 
100,000 
40,000 
40,000 
99,500 
41,143 
40.000 
100.000 
40,000 
40,000 


Housii  g  Commissioner  and  published 
in  the   'ederal  Register. 
EFFECT  VE  DATE:  Febriiry  9, 1994. 
FOR  FU  rfHER  INFORMATION  CONTACT: 
Mildrel  M.  Hamman,  Directives 
Manag  ment  Officer,  Office  of  Public 
and  In(  ian  Housing,  Department  of 
Housir  g  and  Urban  Development,  room 
4244,  i  51  7th  Street  SW.,  Washington, 
DC  2a<  10,  telephone  (202)  708-0846. 
(This  i   not  a  toll-ft-ee  number.) 
SUPPU  MENTARY  INFORMATION:  Section 
he  Department  of  Housing  and 
Development  Reform  Act  of  1989 
(Pub.  L  .  101-235,  approved  December 
15, 19^9)  (HUD  Reform  Act),  amended 
7  of  the  Department  of  Housing 
and  Uii)an  Development  Act  (42  U.S.C. 
3535)  ^UD  Act)  by  adding  section  7(q). 
govern  ng  circumstances  upon  which 
the  De  lartment  may  issue  waives  of 
regulai  ons  and  handbooks.  According 
to  sect  on  7(q)(2).  only  an  individual  of 
Assist!  nt  Secretary  rank  or  the 


equivalent  may  waive  a  regulation.  This 
redelegation  of  authority  does  not 
address  the  authority  to  waive 
regulations. 

With  respect  to  handbooks,  section 
7(q)(4)  states  that  a  waiver  of  a  provision 
of  a  handbook  must: 

(A)  Be  in  writing; 

(B)  Specify  the  grounds  for  approving 
the  waivers;  and 

(C)  Be  maintained  in  indexed  form 
and  made  available  for  public 
inspection  for  not  less  than  the  3-year 
period  beginning  on  the  date  of  the 
waiver. 

On  April  22. 1991.  at  56  FR  16337. 
HUD  published  a  Statement  of  Policy 
implementing  section  106  of  the  HUD 
Reform  Act.  The  notice  stated  that 
although  new  section  7(q)(4)  of  the  HUD 
Act  only  addressed  "handbooks",  HUD 
would  apply  this  term  to  all  of  the 
Department's  directives  in  order  to  give 
section  7(q)(4)  "the  widest  possible 


coverage."  Therefore,  the  term 
"directive"  was  defined  in  the  notice  as 
follows: 

Directives  means  a  Handbook  (including  a 
change  or  supplement),  notice,  interim 
notice,  special  directive,  and  any  other 
issuance  that  the  Department  may  classify  as 
a  directive. 

HUD'S  Statement  of  Policy  also 
indicated  that  the  authority  to  waive 
directives  may  be  delegated  to  any 
officer  or  employee  in  the  issuing 
official's  organization,  as  well  as  to  any 
officer  or  employee  in  a  Field  or 
Regional  Office.  This  Statement  of 
Policy,  therefore,  effectively  delegated 
to  each  Assistant  Secretary,  the  official 
responsible  for  issuing  directives,  the 
authority  to  waive  directives. 

The  current  process  of  reviewing 
waiver  requests  in  headquarters 
frequently  adds  an  unnecessary  layer  to 
a  procedure  that  can  be  adequately 
carried  out  at  the  field  level.  Officials  in 
the  field  are  often  best  situated  to  assess, 
and  react  promptly  to,  requests  for  relief 
from  administrative  requirements  of 
general  application,  where  specific 
circumstances,  unanticipated  under  the 
directive,  warrant  a  departure  from  the 
ordinary  standard. 

Therefore,  in  keeping  with  the  stated 
objectives  of  the  Secretary  of  Housing 
and  Urban  Development  to  improve  the 
efficiency  and  enhance  the  productivity 
of  the  Department,  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
is  redelegating  the  authority  to  waive 
Office  of  Public  and  Indian  Housing 
directives  to  all  waiver  officials, 
effective  immediately,  with  the 
following  exceptions: 

1.  A  directive,  or  portion  thereof,  that 
restates  a  statutory,  regulatory  or 
contractual  provision; 

2.  A  directive,  or  portion  thereof,  that 
requires  a  HUD  field  office  action  to  be 
performed  (such  as  a  mandatory  process 
to  determine  the  frequency  of 
monitoring  visits  at  housing  agencies); 

3.  0MB  approved  HUD  forms, 
reporting  requirements,  and  the  use  of 
prescribed  forms  for  the  collection  and 
reporting  of  national  data;  and 

4.  A  Notice  of  Funding  Availability 
and  associated  processing  instructions. 

All  Directors  to  whom  waiver 
authority  is  hereby  redel^ated  must 
comply  with  the  policies^d 
procedures  for  waiving  directives  set 
out  in  the  Statement  of  Policy.  Waiver 
officials  are  cautioned  against  the 
development  of  local  requirements, 
processes,  or  procedures  to  replace 
those  that  are  waived,  which  would 
counteract  the  intent  of  the  waiver 
process. 

This  redelegation  of  the  authority 
does  not  except  any  public  and  Indian 
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housing  programs  or  program 
components.  If,  however,  the  Assistant 
Secretary  elects  at  a  later  time  to  except 
a  new  program,  the  redelegation 
accompanying  the  new  program  will 
state  that  the  authority  to  waive 
directives  concerning  this  program  is 
not  redelegated.  Also,  the  Assistant 
Secretary  may  at  a  later  time  elect  to 
modify  or  withdraw  in  its  entirety  the 
authority  to  waive  directives 
redelegated  herein. 

Before  approval  of  a  request  for  a 
waiver  of  a  directive,  the  waiver  official 
will  consult  with  the  HUD  counsel  in 
the  field  office  and  request  written 
approval  that  the  directive  at  issue  is 
one  that  can  be  lawfully  waived.  For 
example,  a  directive,  or  portion  thereof, 
which  restates  provisions  of  a  regulation 
cannot  be  waived  by  waiver  officials. 
Finally,  waiver  officials  must  observe 
management  control  procedures 
designed  to  prevent  fraud,  waste  and 
mismanagement  when  considering  a 
waiver  request. 

Waiver  officials  are  required  to  submit 
a  copy  of  each  waiver  justification  both 
to  the  Departmental  Directives 
Management  Officer,  Office  of 
Administrative  and  Management 
Services— ASES,  Office  of 
Administration,  room  5286  and  to 
Office  of  Public  and  Indian  Housing, 
Attention:  Directives  Management 
Officer,  within  30  calendar  days  after 
issuance  of  the  waiver.  The  waiver 
justification  must  cite  the  specific 
directive,  or  provision  thereof,  being 
waived,  include  a  statement  that  the 
HUD  field  office  counsel  considers  the 
waiver  lawful,  the  time  period  the 
waiver  shall  be  in  effect  (if  not 
indefinitely),  as  well  as  the  reason(s)  for 
granting  the  waiver.  This  is  so  because 
HUD  is  required  by  statute  to  maintain 
a  record  of  all  such  waivers  and  make 
them  available  for  public  inspection. 
The  Office  of  Public  and  Indian  Housing 
will  periodically  review  all  waivers  to 
assess  such  matters  as:  (a)  Whether  a 
particular  directive  (or  provision 
thereof)  warrants  revision  (because,  for 
example,  the  exception  should  become 
the  rule),  and  (b)  whether  there  is 
consistency. 

Accordingly,  the  Assistant  Secretary 
for  Pubhc  and  Indian  Housing 
redelegates  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Public  and 
Indian  Housing  redelegates  to  all  HUD 
Field  Office  PubUc  Housing  Division 
Directors,  the  Director,  Office  of  Native 
American  Programs  and,  in  turn,  the 
Directors,  Offices  of  Indian  Programs 
(waiver  officials),  the  authority  to  issue 


waivers  of  Office  of  PubUc  and  Indian 
Housing  directives. 

Section  B.  Authority  Excepted 

1.  A  directive,  or  portion  thereof,  that 
restates  a  statutory,  regulat(»y  or 
contractual  provision; 

2.  A  directive,  or  portion  thereof,  that 
requires  a  HUD  field  office  action; 

3.  0MB  approved  HUD  forms, 
reporting  requirements,  and  the  use  of 
prescribed  forms  for  the  collection  and 
reporting  of  national  data;  and 

4.  A  Notice  of  Funding  Availability 
and  associated  processing  instructions. 

Section  C.  No  Further  Redelegation 

The  authority  granted  to  waiver 
officials  under  this  redelegation  may  not 
be  further  redelegated  pursuant  to  this 
redelegation. 

Authority:  Sec.  7(d).  Department  of 
Housing  and  Urtjan  Development  Act  (42 
U.S.C.  3535(d)).  and  sec.  7(q).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(q). 

Dated:  February  9. 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  94-3687  Filed  2-17-94;  8:45  am) 

BILUNO  COOC  tt1»-3»4t 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-100-6310-02:  QP4-076] 

DEPARMENT  OF  AGRICULTURE 

Forest  Service 

Wild  and  Scenic  River  Management 
Plan  and  Final  Corridor  Boundary, 
Oregon 

AGENCIES:  Bureau  of  Land  Management; 
Roseburg  District.  Roseburg,  Oregon, 
Department  of  the  Interior,  and  U.S. 
Forest  Service;  Roseburg,  Oregon, 
Department  of  Agriculture. 
ACTION:  Notice. 

— ' 

SUMMARY:  In  compliance  with  the  Wild 
and  Scenic  Rivers  Act,  this  notice 
announces  the  availability  of  the  Final 
Management  Plan  and  Corridor 
Boundary  for  the  designated  segment  of 
The  North  Umpqua  River,  a  component 
of  the  Wild  and  Scenic  Rivers  System. 
The  final  corridor  boundary  of  the 
designated  segment  of  the  North 
Umpqua  River  runs  from  the  Soda 
Springs  Powerhouse  in  Section  18,  T.  26 
S.,  R.  3  E.,  WM.,  dowmstream  to  Rock 
Creek  in  Section  1,  T.  26  S.,  R.  2  W.. 
WM,  and  averages  one-quarter  mile 
either  side  of  the  river.  A  detailed  legal 
description  is  available  upon  request. 
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ADDRESSES: 

Bureau  of  Land  Management,  Roseburg 

District  Office,  777  N\V  Garden  Valley 

Blvd..  Rosebuig.  OR.  97470 
Umpqua  National  Forest.  P.O.  Box  1008, 

Roseburg,  OR.  97470 
FOfl  FURTHER  INFORMATION  CONTACT: 

(1)  Gail  Schaefer.  Area  Manager,  Mt 
Scott  Resource  Area;  Bureau  of  Land 
Management;  Roseburg  District  Office; 
777  NW  Garden  Valley  Blvd.;  Roseburg. 
OR.  97470.  Telephone  (503)  440-^930. 

(2)  Don  Ostby,  Fa«st  Supervisor; 
Umpqua  National  Forest;  P.O.  Box  1008; 
Roseburg.  OR.  97470.  Telephone  (503) 
672-6601. 

Dated:  January  24, 1994. 
James  Moorfaauae, 
District  Manager,  Bureau  of  Land 
Management. 
DonOstiby, 

Forest  Supervisor.  Forest  Service. 
(FR  Doc.  94-3664  Filed  2-17-94:  »:45  am] 

BtUINQ  COM  4M0-M-M 

[ES  940-04-4120-14-241  A;  ALES  448531 

CompcWhw  Cofll  Lo65<  OftafinQ  by 
Sealed  Bid;  Jefferson,  Tuscaloosa  and 
WaHwr  Counties,  AL 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTKHt:  Competitive  coal  lease  oflenng 
by  sealed  bid. 

SUMMARY:  Notice  is  hereby  given  that  as 
a  result  of  an  application  Hied  by 
DrumnM>nd  Company.  Inonporated. 
certain  coal  resources  located  on 
scattered  tracts  located  in  Jefferson. 
Tuscaloosa  and  Walker  Counties, 
Alabama  will  be  offered  for  competitive 
leasing  by  sealed  bid  in  accordance  with 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  and 
supplemented  (30  U.S.C  181  et  seq.]. 
The  application  area  consists  of  private 
surface  area  with  federally-owned  coal 
intermingled  with  private  coal.  The  coal 
resource  being  offered  is  underground 
mineable,  bypass,  coal.  The  lands 
contained  in  the  application  have  been 
designated  the  Shoal  Creek  Bypass  Tract 
and  are  described  as  follows: 

Jefferson  County 

T.  18  S.,  R.  7  W.,  Huntsville  Meridian 
Sec.  19,  NESE.  SENE; 
Sec.  20,  E2NE.  ^4ESE.  W2SW; 
Sec.  21.SWNW; 
Sec.  33,  NfW; 

Tuscaloosa  County 

T.  18  S..  R.  7  W.,  HuntsvUle  Meridian 

Sec.  5,  S2NW; 

Sec.  7,  NVVNW; 
T.  17  S.,  R.  8  W.,  Huntsville  Meridian 

Sec.  25,  SENE.  NESE; 


,R.8 


Sec.  26 
T.  18  S.. 
Secl.StSW 
Sec.  11. 
E2SE, 
Sec.  13. 


JENE; 
W.,  Huntsville  Meridian 
,  NWSW.  SWNW; 
ttNE.  SWNE.  NESW,  SENE, 
4WSE' 
ractioJaal  NWNW; 


Walker  County 

T.  17S.,  R. 
Sec.  30, 
Sec.  32, 


7  W.,  Huntsville  Meridian 
J2NE,  N2NW.  SWNW.  NWSW; 
4W; 

Conlaini  ig  1.609.5  acres. 


The 
leased  to 
highest 
high  bid 
the  fair 
tracts  as 
ofHcer  a 
has 


Sh)al 


lei 

!  amou  It 


per  acre 
is  not  to 
the 

actually 
determined 
analysis, 
are  recei 
be  asked 
until  a 
breaking 
the  15 
ofHcer's 
high  bids 

DATES 

Friday, 

Room  of 

Manag( 

Boston 

22153. 

identifie< 

envelope 

should ' 

receipt 

before  5 

1994. 

March  17 

SUPPLEMI  NTARY 


[b< 

O) 


An^ 


Moisture 

Ash  

Volatile  .. 
Fixed  Car1)on 
Btu/lb  . 
Sulfur  . 


cotl 


(Float 

The 
Bypass  TVact 
8.065  inl 
coal. 
RENTAL 
as  a  result 


Creek  Bypass  Tract  will  be 
he  qualified  bidder  of  the 

amount,  provided  that  the 
01  the  tracts  equals  or  exceeds 
value  (FMV)  for  the 
(fetermined  by  the  authorized 
the  sale.  The  Department 
estab  ished  a  minimum  bid  of  $100 
fpr  the  tract.  The  minimum  bid 
considered  as  representing 
for  which  the  tracts  may 
leased,  since  FMV  will  be 
in  a  separate  postsale 
f  identical  high-sealed  bids 

',  the  tying  high  bidders  will 
o  submit  followup  sealed  bids 

bid  is  received.  All  tie- 
)ids  must  be  submitted  within 
mi  lutes  following  the  authorized 
Announcement  at  the  sale  that 
have  been  received, 
sale  will  be  held  at  10  a.m. 
March  18. 1994.  in  the  Public 
he  Bureau  of  Land 
,en  ent.  Eastern  States.  7450 
B(  lulevard.  Springfield.  Virginia 
bid  must  be  clearly 
on  the  outside  of  the  sealed 
containing  the  bid.  The  bids 
sent  by  certified  mail,  return 
be  hand  delivered  on  or 
m..  Thursday.  March  17. 
bids  received  after  5  p.m., 
,  1994.  will  not  be  considered. 
INFORMATION:  The  coal 
resource  being  offered  is  limited  to  the 
Mary  Lee  Blue  Creek  Se^.  The 
proximat  i  analysis  for  the  coal  resource 
being  offf  red  is  as  follows: 

MArf/  Lee-Blue  Creek  Seam 

[Profimate  Analysis  (%)  Dry  Basis] 


hi^l 


;Tlie 


Eichi 


9.44 

25.34 

65.20 

13.872 

0.66 


c4mposite  for  the  two  coal  t>eds) 

contained  in  the  Shoal  Creek 
contains  approximately 
lion  short  tons  of  recoverable 


A  40 


ROYALTY:  Any  lease  issued 
of  this  offering  will  provide 


for  payment  of  an  annual  rental  of  S3 
per  acre  and  a  royalty  payable  to  the 
United  States  of  8  percent  of  the  value 
of  the  coal  mined  by  underground 
methods  and  shall  be  determined  in 
accordance  with  43  CFR  3485.2. 
NOTICE  OF  AVAILABtLTTY:  Bidding 
instructions  and  bidder  qualifications 
are  included  in  the  Detailed  Statement 
of  Lease  Sale.  Copies  of  the  Detailed 
Statement  and  of  the  proposed  coal 
lease  are  available  at  the  Bureau  of  Land 
Managem«it.  Eastern  States.  Case  file 
documents  are  also  available  for  public 
inspection  at  Eastern  States. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  complete  data  on  this  lease 
application,  please  contact  Ms.  Pearl 
Flaver  Tillman  at  (703)440-1511  or  Mr. 
Ian  J.  Senio  at  (703)  440-1526  at  the 
Bureau  of  Land  Management,  Eastern 
States,  7450  Bostcm  Boulevard. 
Springfield.  Virginia  22153. 

Dated:  February  14, 1994. 
Canon  W.  Gulp,  Jr., 

State  Director. 

[FR  Doc.  94-3787  Filed  2-17-94:  8:45  ami 

BIUMO  COOF  4»10-ej-M 

[NM-010-4333-04/Q910-Q40012I 

Emergency  Off-ftoad  Vehicle  Closures; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Int^or. 

ACTION:  Notice. 

SUMMARY:  (1)  Emergency  off-road 
vehicle  closure  in  the  Sombrillo  Area  of 
Critical  Environmental  Concern  and 
near  the  community  of  La  Puebla, 
approximately  five  miles  northeast  of 
Espaiiola,  New  Mexico;  (2)  Emergency 
off-road  vehicle  closure  near  Dixon. 
New  Mexico,  amending  the  Federal 
Register  notice  dated  May  20, 1993;  (3) 
Emergency  off-road  vehicle  designation 
of  the  Santa  Cruz  Lake  Overlook  access 
road,  with  a  seasonal  closure  from  mid- 
November  through  raid-March. 
DATES:  Effective  February  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Humphrey.  Outdoor  Recreation 
Planner.  Taos  Resource  Area.  224  Cruz 
Aha  Road.  Taos.  NM  87571.  Phone  (505) 
758-8851. 

SUPPLEMENTARY  INFORMATION:  (1)  A  total 
of  9.485  acres  of  public  lands  within  T. 
20  N.,  R.  9  E..  an  area  boimded  by  New 
Mexico  Highway  76  to  the  north.  New 
Mexico  Highway  520  to  the  east,  Nambe 
Indian  Reservation  to  the  south,  and 
U.S.  Highway  84  to  the  west  will  be 
closed  to  off-road  vehicles  for  a  period 
of  two  years  from  die  date  of  this  notice, 
or  until  completion  of  transportation 


planning  for  the  area.  This  closure 
amends  the  emergency  closure  of  520 
acres  of  public  lands  as  noted  in  the 
Federal  Register  (May  20, 1993)  to:  (a) 
Include  the  Sombrillo  Area  of  Critical 
Environmental  Concern  and  isolated 
public  tracts  near  La  Puebla,  New 
Mexico;  (b)  allow  for  a  designated 
motorcycle/all  terrain  vehicle  trail 
parallel  to  Santa  Fe  County  Road  88 
between  the  160  acre  area  open  to  off- 
road  vehicle  use  and  extending  for 
approximately  0.75  miles  to  the 
northeast  to  tie  in  with  a  residential  area 
access  road;  if  unauthorized  off-road 
activity  occurs  as  a  consequence  of 
opening  this  trail,  the  trail  will  be 
closed  to  off-road  vehicles.  Off-road 
vehicle  use  is  causing  serious  conflicts 
with  adjacent  property  owners  through 
noise  and  dust  generated  by  vehicle 
activity,  as  well  as  concerns  for  visual 
and  natural  resource  degradation.  A 
recent  inventory  of  the  area  revealed  a 
large  number  of  new  trails  and  multiple 
trailing,  compromising  soil,  vegetation, 
watershed,  cuhural,  paleontological, 
and  scenic  resources  in  the  area.  The 
emergency  restrictions  are  necessary  to 
prevent  any  further  degradation  to  these 
resources.  (2)  An  emergency  off-road 
vehicle  closure  of  approximately  3,950 
acres  of  public  lands  near  Dixon,  New 
Mexico,  amending  the  Federal  Register 
notice  dated  May  20. 1993.  lies  within 
T.  23  E..  R.  10  E..  SVi  Sec.  19.  SEV«  Sec. 
22.  SWV4  Sec  23.  Sec.  27-30.  Sec.  33- 
35,  and  is  necessary  to  prevent  further 
deterioration  of  natural  and  cultiu^l 
resources.  This  closure  will  be  in  effect 
for  a  period  of  two  years  fit)m  the  date 
of  this  notice,  or  until  completion  of 
transportation  planning  for  the  area. 
Recent  monitoring  has  shown  a  large 
number  of  new  trails  and  multiple 
trailing,  compromising  soil,  vegetation, 
watershed,  cultural,  paleontological, 
and  scenic  resources  in  the  area.  (3)  A 
seasonal  road  closure  ftt)m  mid- 
November  through  mid-March  of  the 
Santa  Cruz  Lake  Overlook  access  road, 
witiiin  T.  20  N..  R.  10  E..  Sections  18 
and  19.  is  necessary  to  prevent  serious 
acts  of  vandalism  during  periods  when 
the  Recreation  Area  is  unsupervised. 

The  closures  are  necessary  to  mitigate 
resource  conflicts  while  allowing  BLM 
to  work  with  local  residents  and  other 
public  land  users  to  work  out  a  long- 
term  resolution  of  the  conflicts  created 
by  off-road  vehicle  use  in  these  areas. 
The  affected  areas  vnll  be  signed  at  all 
key  access  points  followring  publication 
of  this  notice.  Once  transportation 
planning  is  completed  with  public 
involvement,  the  emergency 
designations  will  be  replaced. 

These  actions  comply  with 
regulations  contained  in  43  CFR  8364.1 
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(closure  and  restriction  orders).  Persons 
who  violate  the  closures/limitations 
may  be  subject  to  fines  of  not  more  than 
$1,000  or  imprisonment  for  not  longer 
than  12  months,  or  both.  Right-of-way 
holders  or  permittees  may  use 
established  routes  as  part  of  their 
normal  business. 

Maps  of  the  affected  area  are  available 
for  public  inspection  at  the  Bureau  of 
Land  Management's  office  in  Santa  Fe, 
1474  Rodeo  Road,  and  in  Taos,  224  Cruz 
Alta  Road. 

Dated:  February  4, 1994. 
Michael  R.  Ford, 
District  Manager. 

IFR  Doc.  94-3410  Filed  2-17-94;  8:45  am] 
MLUNQ  COOC  4310-fB-M 


[NM-030^4210-01;  NMNM90603] 

Recreation  and  Public  Purposes  Act 
Classiftcation,  Sierra  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action; 
Recreation  and  Public  Purposes  (R&PP) 
Act  Classification. 


SUMMARY:  The  following  public  land  in 
Sierra  County.  New  Mexico  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Sierra  County  for  a  rifle  range  under  the 
provisions  of  the  R&PP  Act.  as  amended 
(43  U.S.C  869  et  seq.). 

T.  13  S..  R.  4  W.. 
Sec  29.  NMPM  W'/iSEV« 
Containing  80  acres,  more  or  less. 

Sierra  County  proposes  to  use  the 
subject  land  for  a  riile  range.  The 
proposed  project  is  in  conformance  with 
the  White  Sands  Resource  Area 
Resource  Management  Flan. 
DATES:  Comments  on  the  proposed 
lease/conveyance  or  classification  of 
public  land  must  be  submitted  on  or 
before  April  4. 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management.  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico,  88005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager  at  the  address  above  or 
at  (505) 525-4324. 

SUPPLEMENTARY  INFORMATION:  The  lease/ 
patent,  when  issued,  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  All  valid  existing  rights  of  record. 

2.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 


4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice,  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  lands  to 
the  Las  Cruces  District  Manager.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Dated:  February  9, 1994. 
Stephanie  Hargrove, 
Associate  District  Manager. 
|FR  Doc.  94-3804  Filed  2-17-94;  8:45  am) 

HLUNQ  COOC  4$tO-Fe-M 


IWY-«3O-4210-0«;  WYW 13165^ 

Proposed  Withdrawal  and  Opportunity 
for  Put>lic  Meeting:  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  80.22  acres  of 
National  Forest  System  lands  for  40 
years  to  protect  the  recreational 
resources  and  planned  facilities  for  the 
proposed  Garden  of  the  Gods 
Campground.  This  notice  closes  the 
land  for  up  to  2  years  from  location  and 
entiy  under  the  United  States  mining 
laws.  The  land  will  remain  open- to 
mineral  leasing  and  to  all  other  uses 
which  may  be  made  of  National  Forest 
System  lands. 

DATES:  Comments  and  request  for 
meeting  should  be  received  on  or  before 
May  19,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Wyoming  State  Director,  BLM.  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82001. 
FORFURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office, 
(307)  77S-«124. 
SUPPLEMENTARY  INFORMATION:  On 

January  10. 1994,  the  U.S.  Departinent 
of  Agricuhure  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
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States  mining  laws,  subject  to  valid 
existing  rights 

Sixth  Priadpcl  Mendim,  Wyoming 

Bighorn  National  Forest 

T.  55  N.,  R.  B9  W.. 
Sec.  2,  SVi  of  lote  2  and  3.  NV2SWv«NEV«, 
NV2SEV,NWV4. 

The  area  described  contains  80.22  acres  in 
Sheridan  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
a^orded  in  connection  with  the 
proposed  withdrawal  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  b^ng  heard  aa  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  tvill  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  sch^uled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  fi'Dm  the  date 
of  publication  of  this  notice  in  the 
Fedral  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  During  the  segregative  period,  the 
Forest  Service  will  continue  to  permit 
uses  vrithin  the  statutory  authorities 
pertinent  to  National  Forest  lands  and 
subject  to  discretionary  approval. 

Dated:  February  11, 1994. 
David  J.  Walter, 
Acting  State  Director. 
IFR  Doc  94-3801  Filed  2-17-94;  8:45  am) 

BIUJNG  COM  4»t«-S»4l 


Fish  an  d  WildWe  Service 


Reoper  ing  of  Comment  Period  on  the 
Dralt  R  icovery  Plan  for  the  Large- 
Fiowen  d  FIddleneck 

AGENCY  Fish  and  WildKfe  Service. 

Interior 

ACTION:  Reopening  of  comment  period. 


SUMMAJlV:  The  U.S.  Fish  and  Wildlife 
gives  notice  that  the 
period  will  be  reopened  on 
recovery  plan  for  the  large- 
fiddleneck  (AmsincJcio 
t  ora).  The  reopening  of  the 
period  will  allow  comments 
)Ian  to  be  submitted  from  all 

parties. 
'  Tie  comment  period  on  the  draft 
r  plan  is  reopened  February  18, 
C  )mments  from  all  interested 
nust  be  received  by  April  4, 
receive  consideration  by  the 


Service  (Service)  i 
-comme  it 
the  draft 
flowere  i 
grandif 
commept 
on  this 
interested 
DATES: 
recover 
1994. 
parties 
1994,  tc 
Service 

AODftES  ieSi  Persons  wishing  to  review 
the  dra  t  recovery  may  obtain  a  copy  by 
contact  ng  the  Field  Supervisor, 
Sacram  mto  Field  Office.  U.S.  Fish  and 
Wildlif  I  Service,  2800  Cottage  Way. 
room  E  -1803,  Sacramento.  California 
95825-1846  or  by  calling  (916)  978- 
4866.  V  ritten  comments  and  materials 
regardii  tg  die  draft  recovery  plan  should 
be  addi  jssed  to  the  Field  Supervisor, 
Sacram  snto  Field  Office.  U.S.  Fish  and 
Wildlif  ( Service  at  the  address  listed 
above,  i  k)mments  and  materials 
receive  1  are  available  on  request  for 
public  nspection.  by  appointment, 
during :  lonnal  business  hours  at  tbe 
above  a  idress. 

FOR  FUF  THCn  INFORMATION  CONTACT: 
Kirsten  Tarp  at  the  above  address 
(teleph(  me  916/978-4866). 

>  SUPPLEI  lENTAItV  INFORMATKW: 

Backgn  tund    i 

Histo  ically  known  from  a  few 
locatioi  s  in  the  northern  Diablo  Range, 
part  of  I  he  Inner  South  Coast  Range  of 
Cahfon  ia,  natural  populations  of  the 
large-fli  wered  fiddleneck  are  currently 
restrict(  d  to  western  San  Joaquin  and 
eastern  Alameda  Counties. 
Reintro  iuctions  have  been  made  in  San 
Joaquir  and  Contra  Costa  Coimties. 
Critical  y  low  number  of  individuals 


due  to  the  loss  of  habitat  from  urban  and 
agricultural  conversion  and  live-stock 
grazing,  environmental  and  genetic 
stochasticity,  and  competition  or 
interference  from  associated  plants 
(mostly  non-native  weeds)  imminently 
threaten  the  continued  existence  of 
Amsinckia  grandiflom.  The  primary 
objectives  of  the  draft  recovery  plan  are 
to  stabilize  the  long-term  status  and 
ensure  the  viability  of  the  species  in  the 
wild,  thereby  enabhng  the  large- 
flowered  fiddleneck  to  be  downlisted. 

The  comment  period  on  the  draft 
recovery  plan  originally  closed  on 
February  8, 1994  (58  FR  64963).  Written 
comments  may  now  be  submitted  until 
April  4, 1994.  to  the  above  Sacramento, 
California  address. 


t  Ag-Chem,  kie  ._..._ 

2  Arrow  Industries,  Irx;  

3  Atwood  CoiTwnodifes,  Ibc 

4  Atwood-Keitogg  Co  _... 

5  Baicom  Chemicals.  Inc 

6  Beatrice  Cheese.  Inc .. 

7  Beatrice  Cheese  Tnjcfcing.  Inc 

8  Bergar  and  Company 


Author 

The  author  of  this  notice  is  Kirsten 
Tarp  (See  above  Sacramento,  California 
address  (telephone:  916-978-4866)). 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  February  11. 1994. 
Marvin  L.  Plenert. 

Fegional  Director.  Region  1.  U.S.  Fish  and 
Wildlife  Service. 

IFR  Doc.  94-3802  Filed  2-17-94;  8:45  am] 
BILUNC  COM  4»0-a«-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporatiMis  intend  to  provide  or  use 
comp>ensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
lG524(b). 

A.  1.  Parent  corporation,  address  of 
principal  office  and  state  of 
incorporation:  ConAgra,  Inc.,  One 
ConAgra  Drive,  Omaha,  NE  68102- 
5001  (a  Delaware  corporation) 
2.  Wholly  owned  subsidiaries  which 
will  participate  In  the  operations, 
and  state  of  incorporation: 


<  Corporation 


State 


Maryland. 
Texas. 

minncsoia. 
Colorado. 

Delaware. 
CaMomia. 


9 
10 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 
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Corporation 


Berliner  4  Marx.  Inc 

Blue  Coach  Foods.  Inc  __ 

v^nwni  vsiioy  \^MfTi.«  fnc  ..— — ...^ t-ti...»i 

ConAgra,  Inc 

ConAgra  Fertilizer  Company "". 

ConAgra  lntoma«onatf  FertMzer  Compeny 
ConAgra  Iniemaiional  Inc 


ConAgra  Pet  Producls.  mc 

ConAgra  Poultry  Company 

ConAgra  Transportation.  Inc 

Cook  Family  Foods,  Ltd 

Country  Skillet  Catfish  Conpany 

County  Une  Cheese  Co.,  Inc  

Cropmate  Company 

CSK  Enterprises,  Jnc 

CTC  Ktorth  America,  Inc  

Dartec  Inc 


Dixie  Ag  Supply.  Inc 

Donnell  Ag  Products,  fnc  ..„ 

Estronk*.  Inc  

Gokton  Valley  IMiciowaMe  Foods,  tnc 

Gotham  Asset  Management.  Inc 

Grower  Servfee  Corp  (NY) 

HAOCO,  Inc „ 

HACO.  Inc 


Hanau  Meat  Company.  Inc 
Heartland  Ag  Agency.  Inc  _ 

Hess  &  Clark.  Inc 

Hunt-Wesson.  Inc 

J.R.R.W.  Transport,  fnc 

Klom  Derger  Company .___. 
Lamb  Weston.  Inc 


Stale 


Texas. 

Delaware. 

Nebcasfca. 

Detawara. 

Delaware. 

Delaware. 


DflijMiaMi 

Delawve. 

Delaware. 

Cotorado. 

Alabama. 

Texas. 

Delaware. 


NewYortL 
Witoonwv 

Ittnoia. 
NewYo*. 


Longmont  Tranaportaliun.  fnc 

Loveland  Ind.,  Inc  

Lynn  Transportation 

Li- Cheese  Ca,  Inc 


Mapelli  Food  DistribUkm  Compwiy 

Mid  Valley  Chenv.  tnc 


MkJwest  Agrk:ulture  Warehouse  Co 

Miller  Bros.  Co 

Monfort,  Inc 

Monfort  lntematx>nal  Sales  Corp  . 
Monfort  Transportatkm  Company 
Natk>naJ  Foods  Inc 


Natk>nal  Foods  Transportation  Ca.  Inc  , 

Northwest  Chemkal  Corporalxm 

Oat  Ventures,  Inc 

Omaha  Vaccine  Co..  fnc 

Ostlund  Cherrvcai  Company 

Platte  Chem.  Corp  _ 

PRO-VET  CofT^ianies,  Inc 


Put))k:  Grain  Elevator  of  New  Orleans,  Inc 

Pueblo  ChemwaJ  &  Si^jply  Co 

Ravan  Products,  Inc  „ ;..„ 

Snake  Rtver  Chem..  Inc '„ 

Spencer  Beef  Corporation  ™ 

SwiH-Ecknch,  Inc 


Ohkx 
Oelawara. 


Coiorada. 


CotoradOL 


Cdoiada. 
Taxaa. 


Swissrose  mtematwnai,  Inc 

S.E.  Enterprises,  Inc , 

Transt>as,  Inc ■ 

Transquip  Resources.  Inc 

TrI  River  Chemkal  Company.  Inc 

Trf  State  Cherrecals,  Inc  _, 

Tri  State  Delta  Chemicals,  Inc 

Tropml  Irfrport  Co 

UAP  Special  Products.  Inc  

UAPLP.  Inc 


UAP/GAAgChem.lnc  _ 
Onitod  Agri  Products.  Inc 
IMted  Plastic  Films.  Inc  . 

UPF,  Inc 

UAP. 


Ftorida 


Valencia  Advertising  Co . 
Valencia  Foods  Inc 


Ut^. 

Delaware. 

Colorado. 

Cotorada 

New  York. 

New  York. 

Oregoiv 

Delaware. 

Nebraska. 

North  Dakota. 

Nebraska. 

Delawara. 

Louisiana. 

Cotorado. 

Georga. 

Maho. 

Nebraska. 

Delaware. 

New  Jersey. 

Delaware. 

Tennessee. 

Oklahoma. 

Washington. 

Texas. 

Mississ^jpi. 

Rorkta. 

Netiraska. 

Delaware. 

Georgia. 

Delawaie. 

Georgia 

Georgia. 

Ftorkla. 
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Corporatton 


State 


83  Westchem  Agricuttural  Chemicais,  Inc 

84  Yetlowstone  VaNey  Chemicais  Inc 


Montana. 
Montana. 


B.  1.  Parent  corporation  and  address  of 

principal  omce:  Furst  McNess 
Company,  120  East  Clark  St., 
Freeporl,  IL  61032 
2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations, 
and  state(s)  of  incorporation: 

(1)  Regal  Crown  Corporation,  an 
Illinois  Corporation 

(2)  I T  Merchandising  Services,  Inc, 
an  Illinois  Corporation 

(3)  Miracle  Feeds,  Inc.,  an  Illinois 
Corporation 

(4)  Miracle  Feeds  of  Canada,  Limited, 
an  Ontario  Corporation 

C.  1.  Parent  corporation  and  address  of 

principal  office:  The  Scotts 
Company,  14111  Scottslawn  Road, 
Marysville,  Ohio  43041. 
2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations, 
and  State(s)  of  incorporation: 

The  O.  M.  Scott  &  Sons  Company.  Delaware 
Hyponex  Corporation,  Delaware 
Republic  Tool  ft  Manufacturing  Corp., 

Delaware 
Scotts  Grass  Co.,  Ohio 
Scotts  Sod  Co..  Ohio 
Scotts  Energy  Co..  Ohio 
Scotts  Pesticide  Co..  Ohio 
Scotts  Green  Lawns  Co..  Ohio 
Scotts  Plant  Co..  Ohio 
Scotts  Tree  Co..  Ohio 
Scotts  Service  Co.,  Ohio 
Scotts  Products  Co..  Ohio 
Scotts  Fertilizer  Co..  Ohio 
Scotts  Park  Co.,  Ohio 
Scotts  ProTurf  Co..  Ohio 
ScoHs  Control  Co. .  Oh  io 
Scotts  Profession^  Products  Co.,  Ohio 
Scotts  Turf  Co..  Ohio 
Scotts  Best  Lawns  Co..  Ohio 
Scotts  Weed  Control  Co.  .Ohio 
Scotts  Golf  Co..  Ohio 
Scotts  Garden  Co..  Ohio 
Scotts  Design  Co.,  Ohio 
Scotts  Tech  Rep  Co..  Ohio 
Scotts  Broad  Leaf  Co..  Ohio 
Scotts  Insecticide  Co.,  Ohio 
Scotts  Spreader  Co.,  Ohio 
Scotts  Improvement  Co..  Ohio 
Hyponex  Corporation.  California 
H>'ponex  Corporation,  Florida 
H>-ponex  Corporation.  Texas 
H>'ponex  Corporation.  Colorado 
Bun>x)n  Enterprises.  Inc..  Georgia 
Old  Fort  Financial  Corp.,  Delaware 
H>'per  Humus.  Inc.,  New  Jersey 
Scotts-Sierra  Horticultural  Products 

Company,  California 
Scotts-Sierra  Crop  Protection  Company, 

California 

Sidney  L.  Striddand,  Jr., 

Secretary. 

(FR  Doc  94-3769  Filed  2-17-94;  8:45  am] 
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[Docket  No.  AB-65;  Sub-No.  483X] 

ransportation,  Inc.— 
tinuance  of  Trackage  Rights 
ption — in  Orange,  Culpeper, 
ier,  Prince  William,  and  Fairfax 
ie8,VA 

Transportation,  Inc.  (CSXT).  has 
1  notice  of  exemption  under  49 
'art  1152  Subpart  F— Exempt 
Abai  donments  and  Discontinuances  of 
Trac.  :age  Rights  to  discontinue  its 
track  Jge  rights  on  approximately  76.5 
mile  of  rail  line  owned  by  Norfolk 
Sout  lem  Railway  Company  (NS)  from 
mile  (ost  84.7,  at  Orange,  to  milepost 
8.2, « t  Alexandria,  in  Orange,  Culp)eper, 
Fauc  aier.  Prince  William,  and  Fairfax 
Coui  ties.  VA.  NS  will  continue  to 
de  rail  service  on  the  line. 

has  certified  that:  (1)  No  CSXT 
traffic  has  moved  pursuant  to  the 
rights  operation  over  the  line 
least  2  years:  (2)  there  is  no  CSXT 
overlead  traffic  on  the  line;  (3)  no 
form  il  complaint  filed  by  a  user  of  rail 

ze  on  the  line  (or  by  a  State  or  local 
gove  nment  entity  acting  on  behalf  of 
user)  regarding  cessation  of  service 
the  line  either  is  pending  with  the 
Cominission  or  with  any  U.S.  District 
or  has  been  decided  in  favor  of 
mplainant  within  the  2-year 
and  (4)  the  49  CFR  1105.7 
ronmental),  49  CFR  1105.8 
)ric  requirement),  49  CFR  1105.11 
(tran  smittal  letter).  49  CFR  1105.12 
(nev  spaper  publication)  and  49  CFR 
115i  .50(d)(1)  (notice  to  governmental 
agen  :ies)  have  been  met. 

Ai  a  condition  to  use  of  this 
exer  iption,  any  employee  adversely 
affec  ted  by  the  discontinuance  shall  be 
proti  cted  under  Oregon  Short  Line  R; 
Co.-  -Abandonment— Goshen,  360  I.C.C. 
91  {  979).  To  address  whether  this 
cone  ition  adequately  protects  affected 
emp  oyees,  a  petition  for  partial 
revo  ;ation  under  49  U.S.C.  10505(d) 
mus  be  filed. 

Tl  is  exemption  will  be  effective  on 
Man  h  20, 1994,  unless  stayed  pending 
reco  isideration.  Petitions  to  stay  must 
be  fi  ed  by  February  28, 1994.  Petitions 
to  r€  Dpen  must  be  filed  by  March  10, 
199'  ,  with:  Office  of  the  Secretary,  Case 
Con  rol  Branch,  Interstate  Commerce 
Conimission,  Washington,  DC  20423.' 


such 
over 


Coui 
the 
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peri<|d 

(env 
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over 
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ause  NS  Will  continue  to  provide  service 
r  I  he  line,  there  is  no  need  to  provide  for  trail 
use/r  il  banking  or  public  use  conditions,  or  to 
inclu  le  ofTer  of  financial  assistance  language. 


A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  Street,  JlSO, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  February  10, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

(FR  Doc.  94-3770  Filed  2-17-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Institution  Near 
Scranton,  PA 

AGENCY:  Federal  Bureau  of  Prisons, 

Department  of  Justice. 

ACTION:  Notice  of  intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY: 
Proposed  Action 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
determined  that,  in  order  to  meet 
increasing  demands  for  additional 
inmate  capacity,  a  new  Federal 
Correctional  Institution  (FCI)  is  needed 
in  its  system. 

The  Bureau  of  Prisons  proposes  to 
construct  and  operate  a  medium 
security  Federal  Correctional 
Institution,  with  an  adjacent  minimum 
security  satellite  camp,  in  Lackawanna 
County,  Pennsylvania.  The  main 
medium  security  facility  would  be 
designated  to  have  a  rated  capacity  of 
approximately  1,200  inmates,  and  the 
minimum  security  component 
approximately  500.  The  Bureau  of 
Prisons  is  proposing  to  build  the  facility 
near  Scranton,  Pennsylvania,  on  a  413 
acre  site  located  Jessup  Borough, 
Lackawanna  County,  Pennsylvania.  The 
413  acre  tract  is  located  approximately 
one  mile  within  the  locally  proposed 


routinely  provided  for  in  dbandonment 
proceedings. 


1,124  acre  Moosic  Mountain  Business 
Park  northeast  of  the  intersection  of 
Marshwood  Road  and  State  Route  247. 
Additionally,  the  sito  woukl  be  used  for 
road  access,  administration,  prograjne 
and  services,  parking,  and  support 
facilities. 

In  the  process  of  evaluating  the  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusions,  threatened  and  endangered 
species,  cultural  resources,  and  socio- 
economic impacts. 

Ahematives 

hi  developing  the  DEIS,  the  options  of 
"no  action"  and  "alternative  sites"  for 
the  proposed  faciHty  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

Several  informal  public  meetings  have 
already  been  held  on  the  proposed 
project,  and  during  the  preparation  of 
the  DEIS,  there  will  be  numerous  other 
opportunities  for  public  involvement. 
The  public  scoping  meeting  will  begin 
at  7:30  p.m.  on  Thursday,  February  22. 
1994,  at  Firoelli's  Restaurant,  1501  Main 
Street,  Peckville.  Pennsylvania.  The 
meeting  will  be  well  pubhcized  and  is 
scheduled  at  a  time  that  will  make  the 
meeting  possible  for  the  public  and 
interested  agencies  or  oi^ganizations  to 
attend. 

DEIS  Preparadon 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  pubHc 
review  and  comment. 
ADDRESSES:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  David  J.  Dorworth,  Senior 
Site  Selection  Specialist.  Site  Selection 
and  Environmental  Review  Branch, 
Federal  Bureau  of  Prisons.  320  First 
Street.  NW.,  Washington.  DC  20534. 
Telephone:  (202)  514-6470. 

Dated:  February  9, 1994. 

Patricia  K.  Sled^. 

Chief.  Site  Selection  and  Environmental 
Review  Branch. 

IFR  Doc  94-3444  Filed  2-17-94:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Bu<taet 
(0MB) 

BACKOnouNO:  The  Department  of  Labor, 
in  carrying  out  its  respcmsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C 


diapter  35X  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public 
UST  Of  RECOROtOEEPMtQ/REPORTmQ 
REQUIREMENTS  UNDER  REVEW:  As 
necessary,  the  Department  of  Labor  %vill 
publish  a  list  of  the  Agency 
recordkeeping/reportina  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Qearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  apphcable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  ionas  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 
COMMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calhng  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  219-5095). 

Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  room  ^4-1301. 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  OfBce  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget,  Room  3001.  Washington.  DC 
20503  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Pension  and  Welfare  Benefits 
Administration 


Prohibited  Transaction  Class  Exemptioa 

80-83 
1210-0064 
Recordkeeping 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
1  resp>ondent;  1  hour  per  response;  1 

total  hour 

This  class  exemption  exempts  ftxMn 
the  prohibited  transaction  provisions  of 
the  Employee  Retirement  Income 
Security  Act  tERISA)  of  1974  certain 
transactions  involving  an  employee 
benefit  plan's  piuchase  of  securities 
which  may  aid  the  issuer  of  the 
securities  to  reduce  or  retijv 
indebtedness  to  a  party  in  interest 
Pension  and  Welfare  Benefits 

Administration 
Prohibited  Transaction  Class  Exemption 

77-10 
1210-0081 
Recordkeeping 

Businesses  or  other  for-profit:  Non- 
profit institutions;  Small  businesses 
or  organizations 
1  respondent;  1  hour  per  response;  1 
total  hour 

This  class  exemption  complements 
class  exemption  76-1.  h  permits 
participating  employers,  unions,  or 
another  plan  to  lease  office  space  from 
or  to  obtain  administrative  services  or 
goods  from  a  multiple  employer  or 
multiemployer  plan. 
Pension  and  Welfare  Benefits 

Administration 
Prohibited  Transaction  Class  Exemption 

80-51 
1210-0082 
Recordkeeping 
Businesses  or  other  for-profit 
1  respondent:  1  hour  per  response;  1 

total  hour 

This  class  exemption  exempts  from 
the  prohibited  transaction  provisions  of 
Employee  Retirement  Income  Security 
Act  (ERISA)  of  1974  certain  transactions 
between  a  bank  collective  investment 
fund  and  persons  who  are  parties  in 
interest  with  respect  to  a  plan  as  long  as 
the  plan's  participation  in  the  collective 
investment  fund  does  not  exceed  a 
specified  percentage  of  the  total  assets 
in  the  collective  investment  fund. 
Pension  and  Welfare  Benefits 

Administration 
Prohibited  Transaction  Class  Exemption 

90-1 
1210-0083 

Recordkeeping  (six  years) 
Businesses  or  odier  for-profit;  Small 

businesses  or  organizations 
1  respondent;  1  hour  per  response:  1 

total  hour 

This  class  exemption  allows  parties  In 
interest  of  an  employee  benefit  plan  that 


8274 


^^ 


Federal  Register  /  Vol. 


invests  in  an  insured  pooled  separate 
account  to  engage  in  transactions  with 
the  separate  account  if  the  plan's 
participation  in  the  separate  account 
does  not  exceed  certain  limits. 
Employment  and  Training 

Administration 
Attestation  by  Employers  for  Off- 
Campus  Work  Authorization  for  F-1 
Students 
1205-0315:  ETA  9034 
On  Occasion 


Individuals  or  households;  State  or  local 
go  femments;  Business  or  other  for- 
pr  »fit;  Federal  agencies  or  employees; 
Nc  n-profit  institutions;  Small 
bu  iinesses  or  organizations 
13,01 18  respondents;  .998  hours  per 
re!  ponse;  13.002  total  hours;  1  form 
Tiip  information  provided  on  this 
form]  by  employers  seeking  to  use  aliens 
adm  tted  as  students  on  F-1  visas  in  off- 
cam  lus  work  will  permit  the 
Depj  rtment  of  Labor  to  meet  Federal 


FomNo. 


ETA  563  .. 
ETA  9027 


Affected  fXjWic 


State  or  kxal  governments 
do 


3,472  total  hours 

Quarterly  data  on  Trade  Adjustment 
Assistance  (TAA)  and  the  North 
American  Free  Trade  Agreement 
(NAFTA)  activity  is  needed  for  timely 
program  evaluation  necessary  for 
competent  administration  and  for 
providing  legally  mandated  reports  to 
the  Congress  on  the  TAA  Program. 
Quarterly  number  of  training  waivers 
issued  and  revoked  by  reason  are 
needed  for  proper  administration  and  to 
provide  statutorily  required  reports  to 
the  Congress. 

Signed  at  Washington,  DC,  this  8th  day  of 
Februar>',  1994. 
Kenneth  A.  Mills. 
Departwentd  Clearance  Officer 
(FR  Doc.  94-3774  Filed  2-17-94:  8:45  am) 

BtUJNO  CODE  4Sia-»-P 


All  Items  Consumer  Price  Index  for  All 
Urban  Consumers,  United  States  City 
Average 

Pursuant  to  section  112  of  the  1976 
amendments  to  the  Federal  Election 
Campaign  Act  (Pub.  L.  94-283,  2  U.S.C. 
441a),  the  Secretary  of  Labor  has 
certified  to  the  Chairman  of  the  Federal 
Election  Commission  and  publishes  this 
notice  in  the  Federal  Register  that  the 
United  States  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (1967=100)  increased  193.0 
percent  from  its  1974  annual  average  of 
147.7  to  its  1993  annual  average  of 
432.7.  Using  1974  as  a  base  (1974=100). 
f  certify  that  the  United  States  City 
Average  All  Items  Consumer  Price  Index 
for  AH  Urban  Consumers  thus  increased 
193.0  percent  from  its  1974  annual 
average  of  100  to  its  1993  annual 
average  of  293.0. 


Si(  led 
dayc  ' 
Robe  t 

Seen  lary 
IFRI  DC 

BtLUN  J 


responsibilities  for  program 
administration,  management  and 
oversight. 

Employment  and  Training 

Administration 
Quarterly  Determinations,  Allowance 

Activities  and  Employability 
Services  under  the  Trade  Act:  Training 

Waivers  Issued  and  Revoked 
1205-0016;  ETA  563  and  9027 
Quarterly 


Respondents 


at  Washington.  D.C.,  on  the  31st 
January  1994. 
B.  Reich. 

of  Labor. 
:.  94-3773  Filed  2-17-94;  8:45  am] 
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Emp  oyment  Standards  Administration 
Wag  i  and  Hour  Division 

Mini  num  Wages  for  Federal  and 
Fed4  rally  Assisted  Construction; 
Gem  »ral  Wage  Determination  Decisions 

Gi  neral  wage  determination  decisions 
of  th  J  Secretary  of  Labor  are  issued  in 
acco  dance  with  applicable  law  and  are 
base  I  on  the  information  obtained  by 
the  I  epartment  of  Labor  from  its  study 
of  lo  ;al  wage  conditions  and  data  made 
avai  able  from  other  sources.  They 
spec  fy  the  basic  hourly  wage  rates  and 
frinj  }  benefits  which  are  determined  to 
be  p  evailing  for  the  described  classes  of 
labo:  ers  and  mechanics  employed  on 
cons  ruction  projects  of  a  similar 
char  icter  and  in  the  localities  specified 
then  in. 

Th  B  determinations  in  these  decisions 
of  pi  availing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFRpart  1.  by  authority  of  the  Secretary 
of  Li  bor  pursuant  to  the  provisions  of 
the  I  avis-Bacon  Act  of  March  3. 1931. 
as  ar  lended  (46  Stat.  1494,  as  amended. 
40  L  S.C.  276a)  and  of  other  Federal 
stati  les  referred  to  in  29  CFR  part  1. 
appe  ndix.  as  well  as  such  additional 
statu  les  as  may  from  time  to  time  be 
enac  ed  containing  provisions  for  the 
payr  lent  of  wages  determined  to  be 
prev  liling  by  the  Secretar>'  of  Labor  in 
acco  dance  with  the  Davis-Bacon  Act. 
The  )revailing  rates  and  fringe  benefits 
detei  mined  in  these  decisions  shall,  in 
acco  dance  with  the  provisions  of  the 
fore(  oing  statutes,  constitute  the 


45 
52 


Reports 


95 

1 


Average  time 

per  response 

(minutes) 


12 
15 


minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenunent  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  have  an  interest  in 
the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
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fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Detennination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
New  York 

NY940049  (Feb.  18,  1994) 

NY940050  (Feb.  18.  1994) 

NY940051  (Feb.  18. 1994) 

NY940052  (Feb.  18.  1994) 

NY940053  (Feb.  18,  1994) 

NY940054  (Feb.  18,  1994) 

NY940055  (Feb.  18,  1994) 

NY940056  (Feb.  18,  1994) 

NY940057  (Feb.  18. 1994) 

NY940058  (Feb.  18,  1994) 

NY940059  (Feb.  18.  1994) 

Volume  It 
Maryland 

MD940050  (Feb.  18.  1994) 
Pennsylvania 

PA940063  (Feb.  18, 1994) 

Volume  V 
(owa 

IA940044  (Feb.  18.  1994) 

IA940045  (Feb.  18. 1994) 

1A940046  (Feb.  18.  1994) 

IA940047  (Feb.  18.  1994) 

IA940048  (Feb  18.  1994) 

1A940049  (Feb.  18.  1994) 

IA940050  (Feb.  18.  1994) 

IA940051  (Feb.  18. 1994) 

IA940052  (Feb.  18.  1994) 


in  parentheses  following  the  decisions 
being  modified. 


Volume  \1  , 

Arizona 
AZ940014  (Feb,  18, 1994) 
AZ940015(Feb.  18.  1994) 
AZ940016  (Feb.  18.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 


Volume  I 
None 

Volume  U 
Pennsylvania 

PA940023(Feb.  11. 1994) 

PA940028  (Feb.  11.1994) 
Virginia 

VA940011  (Feb.  11. 1994) 

VA940022(Feb.  11.  1994) 

Volume  III 
None 

Volume  rv 
None 
Volume  V 
Iowa 

IA940031  (Feb.  11,1994) 

IA940037(Feb.  11.  1994) 
New  Mexico 

NM940001  (Feb.  11. 1994) 

Volume  VI 
Alaska 

AK940001  (Feb.  11.  1994) 

AK940005  (Feb  11.1994) 

AK940006  (Feb.  11.  1994) 

AK940008  (Feb.  11,1994) 

AK940009  (Feb.  11.1994) 
Arizona 

AZ94O0O2 (Feb  11. 1994) 
Washington 

WA940001  (Feb.  11,  1994) 

WA940002  (Feb  11. 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts."  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year. 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  14th  day  of 
February  1994. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
IFR  Doc.  94-3669  Filed  2-17-94;  8:45  ami 

BtLUNQ  CODE  4S10-27-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to ' 
section  22 1  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
detennination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  28. 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  28,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  IX  20210. 

Signed  at  Washington.  DC.  this  7th  day  of 
February,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Petitioner  (uniofVvyorkers/firm) 


Beloit  Corp.  (1AM) 

Elgin  Electrorwcs  (Wkrs)  

Dahlberg.  Inc.  (Wkrs)  

Intermet  Foundries  Inc.,  Lower  Basin 

(Wkrs). 

Geosignal,  Inc.  (Wkrs) 

Manlynn  Management  Corp.  (ILGWU)  .. 

Northrop  Corp.  (UAW)  

Anthomy  Fashions,  Inc.  (Wkrs) 

Pacific     Western     Forest     Industries 

(Wtos). 

Sensor  Systems,  Inc.  (Wkrs) 

Thomas  Cook  Travel  Money  Servrce 

(Co). 

ICI/Fibenite  (Co)  

Wainoco  Oit  4  Gas  Co.  (Wkrs)  

White  Hal^-Robtons  (Wkrs) 

Smith  Industhes,  Inc.  (Co) 

Leslie  Fay  Co.  (ILGWU)  

Me\*txHjme  Oil  (Wkrs) 

Mewtjoume  Oil  (Wkrs) 

Service  Fracturing  Co.  (Co/Wks)  


Location 


Beloit,  Wl 

Ene,  PA 

GoUen  Valley,  fiN 
Lynchburg,  VA 


Denver,  CO  .... 
Bishopville,  SC 
Norwood,  MA  . 
Pittston.  PA  .... 
St.  Helens.  OR 

Chatsworth,  CA 
Prinpeton,  NJ 

Greenville,  TX 
Houston,  TX  . 
Hammonton,  N, 
Houston,  TX 
Morrow,  GA 


Oklahoma  City, 
Midland.  TX 
Hays.  KS 


DK 


IFR  Doc.  94-3775  Filed  2-17-94;  8:45  am] 

BILUNO  COOC  «510-3e-W 


rTA-W-29,04q 

Litton  Systems,  Inc.,  Litton  Guidance  & 
Control  Systems  Division,  Grants 
Pass,  OR;  Negative  Determination  on 
Reconsideration 

On  January  13. 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
worlcers  of  the  subject  firm.  This  notice 
was  published  in  the  Federal  Register 
on  January  21. 1994  (59  FR  3378). 

The  former  workers  stated  that 
production  and  employment  declines 
occurred  because  production  on  the  LN 
93  and  LN  94  systems  was  transferred 
to  Korea. 

New  findings  on  reconsideration 
show  that  the  major  portion  of  the 
worker  separations  occurred  in  the  1989 
to  1991  period.  Section  223Cb)(l)  of  the 
Trade  Act  does  not  permit  the 
certification  of  workers  who  were 
separated  more  than  one  year  from  the 
date  of  the  petition.  The  date  of  the 
instant  petition  is  September  7, 1993. 

Other  fmdings  on  reconsideration 
show  that  although  production  on  the 
LN  93  and  LN  94  programs  was 
transferred  from  Grants  Pass  to  Korea 
with  the  completed  portion  being 
shipped  back  to  the  U.S.,  it  did  not 
account  for  a  sufficient  portion  of  the 
production  at  Grants  Pass  to  warrant 
certification. 


iadl 


worken 
se 

Lastl 
SNAP 
petitior 
relevan 

The 
provi 
is  in  sotie 
i 
a 

firm 
sales  on 
and  an 
direct!) 
contrib 
sales  or 
the 


an  1 


Actuarial 
Service 
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Date  re- 
ceived 


2/07/94 
2/07/94 
2/07/94 
2/07/94 

2/07/94 
2/07/94 
2/07/94 
2/07/94 
2/07/94 

2/07/94 
2/07/94 

2/07/94 
2/07/94 
2/07/94 
2/07/94 
2/07/94 

2/07/94 
2/07/94 
2/07/94 


Date  of  pe- 
tition 


1/28/94 
1/24/94 
2/19/94 
1/15/94 

1/24/94 
1/2a'94 
1/21/94 
1/24/94 
1/10/94 

1/21/94 
1/11/94 

1/18/94 
1/17/94 
1/25/94 
1/13/94 
1/19/94 

1/03/94 
1/03/94 
2/07/94 


Petition 
No. 


29,459 
29,460 
29,461 
29,462 

29,463 
29,464 
29,465 
29,466 
29.467 

29,468 
29,469 

29,470 
29,471 
29,472 
29,473 
29.474 

29.475 
29.476 
29.477 


Artides  produced 


Paper  Making  Machinery. 
Telephones. 
Hearing  Aids. 
Castings— Automobile. 

Exploration,  Oil  and  Gas. 
Ladies'  Dresses. 
Missile  Components. 
Women's  Dresses. 
Softwood  Plywood. 

Aircraft  Antenna 
Servk:e  (Financial). 

Graphite  Composite  Material. 

Oil  and  Gas. 

Pharmaceutical  Products. 

Oil  &  Gas  Epuipment. 

Ladies'    Sportswear,    Warehouse 

Servtees. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  Fiekl  Services. 


Furth  3r,  the  findings  show  that  the 

at  Grants  Pass  are  not 
parat^ly  identifiable  by  product. 

worker  separations  on  the 

PADS  programs  stated  in  the 
were  negligible  in  the  period 
to  the  petition. 

rade  Act  was  not  intended  to 
d^TAA  benefits  to  everyone  who 
way  affected  by  increased 
mportdbut  only  to  those  accounting  for 
subst4ntial  portion  of  the  workers' 

who  exp)erienced  a  decline  in 
production  and  employment 
ncrease  in  imports  of  like  or 
competitive  products  which 
contribitted  importantly  to  declines  in 
production  and  employment  in 
relevant  to  the  petition. 


j)er  od 
Conclu  ion 

After  reconsideration,  I  affirm  the 
origina  notice  of  negative 
determ  nation  of  eligibility  to  apply  for 
adjustn  ent  assistance  to  workers  and 
fomtier  vorkers  of  Litton  Systems,  Inc.. 
Litton  ( Guidance  &  Control  Systems 
Divisio  I  in  Grants  Pass,  Oregon. 

Signe<  at  Washington.  DC.  this  8th  day  of 
February  1994. 

Stephen  A.  Wandner, 

Deputy  director,  Office  of  Legislation  Sr 

Services,  Unemployment  Insurance 


94-3776  Filed  2-17-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-012] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee;  Space 
Physics  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee.  Space  Physics 
Subcommittee. 

DATES:  March  2-4. 1994,  8  a.m.  to  5  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIOS.  300 
E  Street  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  L.  Withbroe,  Code  SS,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-1544. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Space  Physics  Division  Overview: 

Budget,  Ongoing  Program.  Future 

Activities 
— ^Program  Reports  for  Magnetospheric. 

Cosmic  and  Heliospheric  Physics. 

Solar  Physics,  and  lonosphere- 

Thermosphere-Mesophere 


—Space  Physics  Research  and  Analysis 

Program 
— Strategic  Planning 
— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  10. 1994. 
Timothy  M.  Sullivan. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  94-3734  Filed  2-17-94;  8:45  am] 

BILUNO  CODE  7510-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Alan  T.  Waterman  Award  Committee; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  Monday.  March  14. 1994; 
9  a.m.-3  p.m. 

Place:  Room  1295.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlineton. 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney. 
Executive  Secretary.  Room  1225.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  February  15. 1994. 
M.  Rebecca  WinkJer, 
Committee  Management  Officer. 
(PR  Doc.  94-3796  Filed  2-17-94;  8:45  ami 
BILUNG  CODE  7BS5-01-M 


DOeUSGS/NSF  Council  for 
Continental  Scientific  Drilling;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Wame;  Council  for  Continental  Scientific 
Drilling  (30). 

Date  and  Time:  March  9  &  10. 1994;  8  a.m. 
to  6  p.m.  each  day. 


Place:  Room  3753;  National  Science 
Foundation;  4201  Wilson  Boulevard; 
Arlington.  VA  22230. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Contact:  Dr.  James  F.  Hays.  Division 
Director.  Division  of  Earth  Sciences,  room 
785.  National  Science  Foundation.  Arlington. 
VA  22230.  (703)  306-1550;  and  Donald  W. 
Klick.  lOG/CSD  Executive  Secretary.  922 
National  Center.  U.S.  Geological  Survey. 
Reston.  VA  22092.  (703)  648-6346. 

Minutes:  May  be  obtained  from  the  Contact 
Person(s)  listed  above. 

Agenda:  Briefings  on  accomplishments, 
current  activities,  and  future  plans  of  the 
DOE.  NSF.  and  USGS  and  CSD  programs; 
discussions  of  recommendations  for 
organizational  structure,  procedures, 
schedule,  and  related  matters  for  the  U.S. 
CSDP  overview  by  the  Council  for  CSD. 

Dated:  February  15, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  94-3797  Filed  2-17-94;  8:45  ami 

BILUNO  CODE  7SSS-01-M 


Earth  Sciences  Proposal  Review 
Panel;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Date:  March  16, 17  &  18, 1994. 

Time:  8  a.m.  to  6  p.m.  each  day. 

Place:  Room  380.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alan  M.  Gaines. 
Section  Head,  Division  of  Earth  Sciences, 
room  785.  National  Science  Foundation. 
Arlington.  VA.  (703)  306-1553. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  15. 1994. 
M  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-3794  Filed  2-17-94;  8:45  am) 

BILUNG  CODE  7SSS-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development. 

Date  6r  Time:  March  10, 1994:  8:30  a.m.  to 
5  p.m.;  March  11, 1994:  8:30  a.m.  to  3  p.m.; 
March  12, 1994:  8:30  a.m.  to  12:30  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.  room  380.  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lola  E.  Rogers.  Program 
Director.  4201  Wilson  Blvd.  suite  815. 
Ariington.  VA  22230.  Telephone:  703/306- 
1637. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the  Model 
Projects  for  Women  and  Giris  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  15. 1994.- 
M.  Rd>ecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  94-3793  Filed  2-17-94;  8:45  am) 

BILUNO  CODE  7S8S-0Y-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development. 

Date  and  Time:  Monday.  March  14; 
Tuesday.  March  15. 1994;  8  a.m.-5  p.m. 

Place:  Room  3751.  National  Science 
Foundation.  4201  Wilson  Blvd..  Arlinitton. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Costello.  Brown  & 
Betty  Ruth  )ones.  Program  Directors.  HRD. 
room  815.  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington.  VA  22230. 
Telephone:  (703)  306-1633. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate 
Partnerships  for  Minority  Student 
Achievement  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
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technical  information;  financial  data,  such  as 
salaries:  and  p>ersonal  infoniiation  . 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  February  15. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-3795  Filed  2-17-94;  8:45  ami 
BILUNC  COOe  7555-01-41 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  March  4. 1994,  8:30  am— 
5  pm. 

P/oce:>lational  Science  Foundation,  4201 
Wilson  Blvd..  room  340,  Arlington.  VA 
22230. 

Type  of  Meeting.  Gosed. 

Contact  Person:  Dr.  Lorretta  J.  Inglehart. 
Program  Director.  Instrumentation  for 
Materials  Research  Program.  Division  of 
Materials  Research,  room  1065  National 
Science  Foundation.  Arlington.  VA  22230. 
Telephone  (703)  306-1817. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
DMR  Instrumentation  Proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
teciinical  information,  financial  Data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  15. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
IFR  Doc.  94-3798  Filed  2-17-94.  8:45aml 
eiLUNO  cooe  tsss-oi-m 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  March  3. 1994. 8:30  a.m- 
5  p.m. 

Phce:  National  Science  Foundation,  4201 
Wilson  Blvd..  room  3102.  Arlington.  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr  Lorretta  J.  Inglehart. 
Program  Director,  Instrumentation  for 


Materifls  Research  Prog^ram.  Division  of 
Research,  room  1065,  National 
Foundation.  Arlington.  VA  22230. 
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NUCL  EAR  REGULATORY 
COMI IISSION 

PocK(  t  No.  50-336] 

North  iast  Nuclear  Energy  Co., 
Millsti  >ne  Nuclear  Power  Station.  Unit 
No.  2;  Notice  of  Issuance  of 
Envir  tnmentai  Assessment  and 
FIndii  g  of  No  Significant  Impact 

The 


Comn 
consi(  ering 


(the 
Powei 


U.S.  Nuclear  Regulatory 
ission  (the  Commission  is 

issuance  of  an  amendment 
to  Operating  License  No.  DPR-65  to 
North  sast  Nuclear  Energy  C^ompany, 
i  :ensee)  for  Millstone  Nuclear 
Station.  Unit  No.  2  located  in 
WatedFord.  Connecticut. 

Ident:  ication  of  Proposed  Action 

The  amendment  would  consist  of 
chanj  js  to  the  operating  license  and 
Techi  ical  Specifications  (TS).  The 
ig  ?s  would  modify  the  spent  fuel 
( 5FP)  by  introducing  neutron 
absorl  ing  (poison)  rodlets  (pins)  into 
the  st(  ired  fuel  and  increase  the  required 
bumu  3  in  Region  C  to  permit  removal 
of  the  cell  blockers,  thus  increasing  by 
234  fi  el  assemblies  the  storage  capacity 
of  the  SFP. 

The  amendment  to  the  TS  is 
respo  isive  to  the  licensee's  application 
dated  May  14. 1993.  as  supplemented 
by  let  ers  of  July  10.  July  16.  November 
30.  D<  cember  1. 1993.  and  January  27. 
1994.  The  NRC  staff  has  prepared  an 
Envir  tnmental  Assessment  of  the 
propc  ied  action.  "Environmental 
Asses  iment  By  the  Office  of  Nuclear 
Recto  Regulation  Relating  to  the 
Modi  ication  of  the  Spent  Fuel  Storage 
Pool.  Operating  License  No.  DPR-65. 
North  jast  Nuclear  Energy  Company. 
Millsl  Dne  Nuclear  Power  Station.  Unit 


No.  2.  Docket  No.  50-336"  dal'id 
February  14. 1994. 

Summary  of  Environmental  Assessment 

The  Final  Generic  Environmenta! 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575)  concluded 
that  the  environmental  impact  of 
interim  storage  of  spent  fuel  was 
negligible  and  the  cost  of  the  various 
alternatives  reflects  the  advantage  of 
continued  generation  of  nuclear  power 
with  the  accompanying  spent  fuel 
storage.  Because  of  the  differences  in 
SFP  designs,  the  FGEIS  recommended 
licensing  SFP  expansion  on  a  case-by- 
case  basis. 

For  Millstone  Unit  2.  the  SFP 
modification  will  not  create  any 
significant  additional  radiological 
effects  or  measurable  nonradiological 
environmental  impacts.  The  licensee 
has  evaluated  the  effect  of  the  changes 
on  the  calculated  consequences  of  a 
spectrum  of  postulated  design  basis 
accidents  and  concludes  that  the  effect 
of  the  proposed  TS  changes  are  small 
and  that  the  calculated  consequences 
are  within  regulatory  requirements  and 
staff  guideline  dose  values.  The  total 
occupational  exposure  for  the 
modification  and  the  additional 
occupational  exposure  for  subsequent 
operation  of  the  modified  SFP  will  not 
significantly  increase  since  the  radiation 
fields  in  the  area  near  the  pool  are  not 
expected  to  increase  during  the  SFP 
modification.  Divers  will  not  be  used 
during  the  modifications  and  the 
licensee  will  prepare  and  follow  specific 
procedures  that  are  consistent  with  good 
ALARA  principles  and  practices. 
Therefore,  the  staff  concludes  that  the 
exposure  to  workers  is  as  low  as  is 
reasonably  achievable  (ALARA)  and  is 
acceptable. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  this  proposed 
facility  modification  relative  to  the 
requirements  set  forth  in  10  CFR  part 
51.  Based  upon  the  environmental 
assessment,  the  staff  concluded  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31.  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for  the 
amendment  to  the  Technical 
Specifications  dated  May  14. 1993.  as 
supplemented  by  letters  of  July  10.  July 
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16.  November  30,  December  1,  1993, 
and  January  27. 1994.  (2)  the  FGEIS  on 
Handhng  aiid  Storage  of  Spent  Light 
Power  Re^nor  Fuel  (NUREG-0575).  (3) 
the  Final  Environmental  Statement  for 
Milestone,  Unit  No.  2  issued  June  1973. 
and  (4)  the  Environmental  Assessment 
dated  February  14. 1994.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20553.  and  at  the  local  public  document 
room  located  at  the  Learning  Resource 
Center,  Three  Rivers  Community- 
Technical  College,  Thames  Valley 
Campus.  574  New  London  Turnpike, 
Norwich.  Connecticut  06360. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
JohnF.Stolz. 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects— l/il.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-3728  Filed  2-17-94;  8:45  am) 
BILUNQ  COOE  TSMMH-M 


POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visit 

February  14, 1994. 

Notice  is  hereby  given  that  on 
February  22.  through  February  25. 1994, 
members  of  the  Commission  and  certain 
advisory  staff  personnel  will  visit  the 
offices  and/or  mailing  operations  of 
Donnelley  Marketing  in  Stamford. 
Connecticut;  Readers  Digest  in 
Pleasantville.  New  York;  and,  officials 
of  McGraw-Hill  and  Time  Warner  in 
New  York  City. 

A  report  of  the  visits  will  be  on  file 
in  the  Commission's  Dodcet  Room.  For 
further  information  contact  Charles  L. 
Clapp,  Secretary  of  the  C>cmmission  at 
202-789-6840. 
Charles  L.  Oapp, 
Secretary. 

IFR  Doc.  94-3852  Filed  2-17-94;  8:45  am) 
BILUNC  COOC  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Ne.  34-33609;  file  No.  SR-Amex- 
94-011 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exctiange,  Inc. 
Relating  to  Expiring  Equity  Option 
Exercise  Advices 

February  9. 1994. 

Pursuant  to  section  l«(bKl)  of  the 
Securities  Exchange  Act  of  1934 


("Act").  15  U.S.C  78sa)Ml).  notice  is 
hereby  given  that  on  January  11, 1994. 
the  American  Stodt  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  vrith  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  ttems  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  980  relating  to  the  exercise  of 
expiring  equity  option  contracts  to 
require  members  and  member 
organizations  to  advise  the  Exchange  of 
their  final  exercise  decisions  for  such 
options  prior  to  the  Exchange's  exeixise 
cut-off  time.  The  text  of  the  proposed 
rule  change  is  available  at  the  Oflice  of 
the  Secretary,  the  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Oi^amzation's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  Sdt,  tiie  Proposed  Rule 
Change 

In  its  filirtg  veith  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  hem  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Exchange  Rule  980  specifies  that  the 
cut-off  time  for  all  members  and 
member  organizations  to  exercise 
outstanding  expiring  equity  options 
contracts  is  5:30  p.m.  Eastern  Standard 
Time  ("EST")  ("exercise  cut-off  time'T 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  such  options. 
This  is  the  latest  time  that  a  member 
organization  can  accept  instructions  to 
exercise  an  expiring  options  contract 
from  a  customer  or  a  non -clearing 
member.  The  rule  also  provides  that 
5:30  p.m.  EST  is  the  latest  time  that  a 
member  organization  can  prepare  an 
internal  notice  with  instructions  to 
either  not  exercise  an  options  position 
which  would  otherwise  autoouitically 
be  exercised,  or  exercise  an  options 
position  that  would  not  be 


automatically  exercised  pursuant  to 
Options  Clearing  Corporation  ('XXX:") 
Rule  805.1 

While  all  options  exchanges  have  a 
uniform  5:30  p.m.  EST  exercise  cut-off 
time  on  the  last  business  day  prior  to 
the  expiration  date  of  the  options.z  OCC 
rules  permit  exchanges  to  accept 
exercise  instructions  for  expiring 
options  from  clearing  firms  until  12  a.m. 
EST  on  the  options'  expiration  date.  The 
Exchange  believes  that  this  additional 
time  within  which  to  receive 
instructions  was  provided  to 
accommodate:  (1)  CtMrections  or  errors 
made  in  good  faith;  (2)  trade 
reconciliations;  and  (3)  certain 
exceptional  circumstances  that  either 
restrict  a  customer's  ability  to  inform  his 
brokerage  firm  or  impact  a  firm's  ability 
to  receive  final  exercise  decisions  before 
the  exercise  cut-off  time. 

According  to  the  Exchange,  however, 
there  have  been  some  situations  where 
members  and  member  firms  have  either 
delayed  making  exercise  decisions  until 
after  the  ex«t:ise  cut-off  time  in 
anticipation  of  the  release  of  significant 
news  concerning  a  particular  underlying 
company,  or  having  made  decisions 
prior  to  the  exercise  cut-off  time, 
changed  these  decisions  based  up<xi 
such  news.  In  one  notable  situation, 
certain  firms  that  anticipated  the  release 
of  material  news  regarding  a  particular 
company  allegedly  delayed  making  their 
exercise  decisions  until  after  the 
exercise  cut-off  time,  causing  f^rms  who 
claimed  to  have  been  disadvantaged  by 
such  conduct  to  commence  a  series  of 
highly  publicized  arbitration 
proceedings  and  lav\-suits. 

To  enable  the  Exchange  to  determine 
whether  options  holders  have  made 
their  final  decisions  no  later  than  the 
prescribed  exercise  cut-off  time  and  not 
on  the  basis  of  market  developments 
occurring  after  the  exercise  cut-off  time, 
the  Exchange  proposes  that  Rule  980  be 
amended  to  provide  for  an  exercise 
advice  procedure.  Specifically,  the 
procedure  would  require  that  any 
determination  to  exercise  or  not  exercise 
an  expiring  equity  option  that  does  not 
meet  the  parameters  fbrOOC's  Exercise 
by  Exception  system  must  be  indicated 
to  the  Exchange  either  by  submitting  a 
"Contrary  Exercise  Advice  Form"  to  a 
designated  place  on  the  Exchange  Floor 
or  by  transmitting  the  contrar)'  exercise 
advice  electronically  to  OCC  prior  to  the 
5:30  p.m.  EST  exercise  cut-oft  time.  The 


'  The  autofiwtic  eMrcur  »ys«em  {"Exercice  bj- 
Exception")  allov«r»  OCC  cJe«ring  member*  1o 
exercise  in-jl»e-inoney  optioc*  at  expiration  which 
are  at  or  above  a  predetcmjined  ttreriiold  without 
submitbag  inpai  entries  duo  OCC. 

»See,  e.g..  PhJUMphia  Slt»ck  Exchange.  Inc.  Rule 
1042. 
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proposed  amendment  does  not  affect 
procedures  for  expiring  options  that 
meet  the  parameters  of  OCC's  Exercise 
by  Exception  system  and  which  are  to 
be  exercised  or  not  exercised  in  reliance 
on  that  system. 

The  Exchange  represents  that  the 
proposed  rule  change  reflects  a 
coordinated  effort  among  all  the  options 
exchanges  and  the  OCC.  The  Exchange 
states  that  the  proposed  exercise  advice 
procedure  has  been  reviewed  and 
endorsed  by  the  Iiitermarket 
Surveillance  Group  ("ISG")  3  which, 
upon  the  Commission's  approval  of  the 
applicable  rule  changes,  will  issue  a 
joint  exchange  circular  to  explain  the 
operation  of  the  new  provisions  to 
members  and  member  organizations.  It 
is  anticipated  thai  each  of  the  options 
exchanges  will  be  submitting  (or  have 
submitted)  rule  proposals  requiring  the 
submission  of  advices  for  expiring 
equity  options  in  the  same  manner.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6{b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


J  ISC  was  fonned  on  July  14. 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stocli  and  options  marliels.  See 
Intemaarket  Surveillance  Group  Agreement,  July  14. 
1983.  The  members  of  the  ISG  are:  the  Amex:  the 
Chicago  Board  Options  Exchange.  Inc:  the  Chicago 
Stock  Exchange,  Inc;  the  Cincinnati  Slock 
Exchange.  Inc.:  the  National  Association  of 
Securities  Dealers.  Inc.;  the  New  York  Stock 
Exchange.  Inc.;  the  Pacific  Stock  Exchange,  Inc.; 
and  the  Philadelphia  Stock  Exchange,  Inc.  ("Phlx"). 

*See.  eg..  File  No.  SR-Phlx-9»-37. 


Regi  iter  or  within  such  longer  period  (i) 
as  th  3  Commission  may  designate  up  to 
90  d  lys  of  such  date  if  it  finds  such 
long  (r  period  to  be  appropriate  and 
pubi  shes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
orga  lization  consents,  the  Commission 
will 

(Al  By  order  approve  such  proposed 
rule  :hange.  or 

(B  Institute  proceedings  to  determine 
whe  her  the  proposed  rule  change 
shoi  Id  be  disapproved. 

IV. !  olicitation  of  Comments 

In  erested  persons  are  invited  to 
subr  lit  written  data,  views  and 
argu  nents  concerning  the  foregoing. 
Pers  )ns  making  written  submissions 
shoi  Id  file  six  copies  thereof  with  the 
Seer  stary.  Securities  and  Exchange 
Com  mission,  450  Fifth  Street,  NW., 
Was  lington,  DC  20549.  Copies  of  the 
subr  lission,  all  subsequent 
ame  idments,  all  written  statements 
with  respect  to  the  proposed  rule 
char  ge  that  are  filed  with  the 
Com  mission,  and  all  written 
com  nunications  relating  to  the 
pro;  osed  rule  change  between  the 
Com  mission  and  any  person,  other  than 
thos  i  that  may  be  withheld  from  the 
pub  ic  in  accordance  with  the 
pro\  isions  of  5  U.S.C.  552,  will  be 
avai  able  for  inspection  and  copying  in 
the  (  k}mmission's  Public  Reference 
Sect  on.  450  Fifth  Street,  NW., 
Was  lington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
cop;  ing  at  the  principal  office  of  the 
Am(  x.  All  submissions  should  refer  to 
file  Jo.  SR-Amex-94-01  and  should  be 
subi  litted  by  March  11. 1994. 

Fa  '  the  Cominission,  by  the  Division  of 
Marl  et  Regulation,  pursuant  to  delegated 
auth  »rity 

Mar]  are!  H.  McFarland, 

Dept  ty  Secretary. 

IFR  1  loc.  94-3700  Filed  2-17-94;  8;45  amj 

BILUI  0  CODC  8010-OV-M 


[Rel(  ase  Na  34-33610;  File  No.  SR-PMx- 
93-Cn 


SelfJRegulatory  Organizations;  Notice 
ig  of  Proposed  Rule  Change  by 
Philadelphia  Stock  Exchange,  Inc., 
Relj  ting  to  the  Exercise  Cut-Off 
Pro4  edure  for  Equity  Options 
Con  Tacts 

Febr  lary  9, 1994. 

Pirsuant  to  section  19(b)(1)  of  the 
Sec\  irities  Exchange  Act  of  1934 
('•A(  t").  15  U.S.C.  78s(b)(l),  noUce  is 
her«  by  given  that  on  December  20, 1993, 


the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  196-4  of 
the  Act.  proposes  to  amend  Phlx  Rule 
1042  (Exercise  of  Option  Contracts)  by 
incorporating  a  new  exercise  cut-off 
procedure. 

Specifically,  the  Exchange  proposes  to 
require  that  an  option  holder's  final 
exercise  decision  (i.e.,  whether  or  not  to 
exercise  an  expiring  equity  option) '  be 
indicated  to  the  Exchange  by  either 
submitting  a  Contrary  Exercise  Advice 
("Advice")  form  (to  a  designated  place 
at  the  Exchange  or  to  the  Options 
Clearing  Corporation  ("OCC")  pursuant 
to  OCC  procedures)  or  by  choosing  to 
rely  on  OCC's  exercise-by-exception 
procedure,  which  automatically  makes 
an  exercise  determination  for  applicable 
option  holders.2  The  deadline  for  the 
submission  of  a  final  exercise  decision 
would  remain  at  5:30  p.m.  Eastern 
Standard  Time  on  the  business  day 
immediately  preceding  the  expiration 
date  ("exercise  cut-off  time"). 

To  implement  this  new  procedure, 
proposed  Rule  1042(b)  would  require 
members  and  member  organizations  to 
take  steps  to  ensure  that  final  exercise 
decisions  respecting  their  proprietary 
positions,  and  the  positions  of  members 
and  non-members  for  whom  the 
responsibility  to  make  such  indications 
has  been  accepted  by  them,  are  properly 
indicated  to  the  Exchange.  In  addition, 
to  allow  time  for  processing,  each 
member  organization  would  be  required 
to  establish  a  deadline  prior  to  the 
exercise  cut-off  time  after  which  it  will 
no  longer  accept  final  exercise  decisions 
in  expiring  equity  options  from 
customers. 

Rule  1042(b)  will  continue  to  provide 
the  following  exceptions  to  the  exercise 
cut-off  procedure:  (i)  To  remedy 
mistakes  made  in  good  faith;  (ii)  to 
respond  to  a  failure  to  reconcile  an 


'1 


CFR  20O.3O-^a)(12)  (1993). 


'  The  term  "fmal  exercise  decision"  would 
generally  replace  the  term  "exercise  instructions" 
In  the  annended  rule. 

2  Specifically,  exercise-by-exc«ption  is  the  system 
which  allows  OCC  clearing  members  to  exercise  in- 
the-money  options  at  expiration  which  are  at  or 
above  the  predetermined  threshold  without 
submitting  input  entries  into  OCC  See  OCC  Rule 
805. 
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unmatched  Excliange  option 
transaction;  and  (Lii)  where  exceptional 
circumstances  restricted  either  a 
customer's  ability  to  inform  the 
respective  member  organization  or  a 
member  organization's  ability  to  receive 
final  exercise  decisions  before  the 
exercise  cut-off  time.'  The  current 
exception  respecting  foreign  currency 
options  is  proposed  to  be  deleted  and 
replaced  with  Commentary  .03  to  Rule 
1042,  which  provides  that  Rule  1042(b) 
does  not  apply  to  foreign  currency 
options  or  index  options.  In  this  regard, 
the  following  new  title  to  Rule  1042  is 
proposed:  "Exercise  of  Equity  Option 
Contracts." 

In  addition.  Rule  1042  as  amended 
would  require  that  a  memorandum 
setting  forth  the  circumstances 
surrounding  the  exercise  be  prepared 
and  a  copy  filed  with  the  Exchange's 
Market  Surveillance  Department  in  any 
instance  of  an  equity  option  exercise  not 
submitted  "automatically"  through 
OCC's  exerdse-by-exception  procedure, 
and  for  which  a  Contrary  Exercise 
Advice  was  either  not  timely  submitted 
or  amended  after  the  exercise  cut-off 
time.  Each  such  memorandum  must 
reflect  die  time  the  final  exercise 
decision  was  made,  or  in  the  case  of  a 
customer,  the  time  the  final  exercise 
decision  was  received,  and  must  be  kept 
in  accordance  with  SEC  Rules  17a- 
3(a)(6)  and  17a-4.  Under  the  proposal, 
all  of  the  exceptions  listed  in  Rule 
1042(b)  would  require  a  written 
memorandujin  setting  forth  the 
circumstances  giving  rise  to  the 
exception.* 

Pursuant  to  the  proposed  rule  change, 
the  burden  of  establishing  an  exception 
would  rest  solely  on  the  member  or 
member  organization  seeking  to  rely  on 
one  of  the  exemptive  provisions. 
Current  procedure  requires  clearing 
organizations  to  record  the  receipt  of 
exercise  decisions  in  connection  with 
the  exercise  cut-off  rule.  The  proposed 
procedure  would  allow  members  to 
either  submit  Contrary  Exercise  Advices 
directly  to  the  Exchange  or  to  the  firm 
responsible  for  processing  such  Advices 
on  their  behalf.  Thus,  since  members 
would  have  the  ability  to  submit 


>  Under  the  current  rule,  only  a  customer's  ability 
to  send  and  a  member's  ability  to  receive  final 
exercise  decisions  could  serve  as  an  exception. 
Because  a  customer  can  submit  exercise  decisions 
to  a  member  organization  who  in  turn  submits  them 
to  OCC.  that  member  organization's  ability  to 
receive  the  customer's  decision  can  also  qualify  as 
an  exemption  under  the  rule.  Under  the  proposal, 
a  member's  ability  to  send -decisions  could  also 
qualify  as  an  exception. 

<  Rule  1042  currently  only  requires  a 
memorandum  with  respect  to  the  fir*t  and  third 
exception  to  the  Rule.  See  Rule  1042.  Commentary 
.02. 


Advices  directly  to  the  Exchange,  it  is 
the  member  (and  not  oeoessarily  the 
clearing  agent)  who  must  establi^  that 
an  exception  relied  upon  by  that 
member  is  consistent  with  the  mie.  To 
address  possible  instances  where  no 
Advice  is  submitted  while  an  exercise 
notice  is  nonetheless  tendered  for  a 
strike  price  outside  the  exerdse-by- 
exception  parameters  and  -where  none  of 
the  exceptions  apply.  Commentary  .02 
specifies  that  such  exercises  would  be 
deemed  conduct  inconsistent  with  just 
and  equitable  principles  of  trade  if 
effected  on  the  basis  of  material 
information  obtained  after  the  exercise 
cut-off  time. 

The  Exchange  notes  that  the  exercise 
cut-off  time  as  well  as  the  actual 
exerdse  procedure  remain  unchanged, 
including  the  submission  of  exercise 
notices  to  OCC  contained  in  Rule 
1042(a),  which  would  still  be  governed 
by  OCC  rules.s  In  this  regard. 
Commentary  .01  as  amended  expressly 
states  that  the  reporting  of  final  exercise 
decisions  pursuant  to  Rule  1042  does 
not  serve  to  substitute  as  the  effective 
"exercise  notice"  to  OCC  regarding  the 
exercise  or  non-exercise  of  expiring 
equity  options.  A  technical  amendment 
changing  several  references  in  Rule 
1042(a)  to  read  "OCC"  is  also  proposed 
herein. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far.  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  h  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Phlx  Rule  1042  governs  the  exercise 
of  option  contracts  traded  on  the 
Exchange.  Spedfically,  Rule  1042(a) 
refers  to  CXX  rules  and  procedures 
regarding  the  actual  exercise  of  option 
contracts  as  well  as  the  submission  of 


exerdse  notices  to  OCC  for  trade  dates 
prior  to  the  last  day  of  business  prior  to 
expiration.  Rule  1042(b)  conceros  the 
exerdse  cut-off  time  and  submission  of 
exercise  instructions  to  the  Exdiange  for 
expiring  options  on  the  last  day  of 
trading  in  such  options.  At  this  time,  the 
Phlx  proposes  to  incofpoiate  a  new 
exerdse  cat-off  procedure  into  RtUe 
1042,  featuring  the  use  of  a  Contrary 
Exercise  Advice  for  the  submission  of 
final  exerdse  dedsions  and  the  ability 
to  submit  such  Advices  directly  to  the 
Exdiange.  The  Exchange  represents  that 
the  purposes  behind  these  amendments 
are  to  bolster  the  audit  trail 
requirements  of  Rule  1042,  to 
incorporate  a  more  convenient  process 
for  members  to  indicate  exerdse 
intentions  to  the  Exchange,  and  to 
further  ensure  that  the  exerdse  cut-off 
time  efficiently  provides  a  level  playing 
field  among  market  partidpants  with 
resjpect  to  final  exerdse  dedsions. 

The  new  procedure  would  enable 
option  holders  to  bypass  the  clearing 
fum  when  submitting  a  Contrary 
Exerdse  Advice  directly  to  the 
Exchange.  The  Exchange  will  designate 
a  place  on  the  trading  floor  for  the 
submission  of  these  Advices,  similar  to 
the  current  procedure  for  the 
submission  of  index  option  exerdse 
notices.^  In  those  instances  where  a 
member  holding  an  expiring  option 
submits  an  Advice  directly  to  the 
^Exchange,  the  responsibility  for  the 
timely  and  proper  submission  of  such 
Advice  shifts  from  the  option  holder's 
clearing  agent  to  the  option  holder 
himself.  For  example,  a  Registered 
Option  Trader's  ("ROT")  clearing  agent 
would  not  be  held  responsible  for  direct 
submissions  by  the  ROT  to  the 
Exchange. 

Under  the  proposal.  Exchange 
members  would  still  be  able  to  submit 
their  final  exercise  decisions,  on  a 
Contrary  Exerdse  Advice,  to  Uie 
respective  dearing  member.  The 
clearing  member  would  then  be 
required  to  either  submit  the  Advice 
directly  to  the  Exchange  at  the 
designated  place  or  to  OCC  pursuant  to 
OCC  procedures,  and  would  be  required 
to  do  so  prior  to  the  exercise  cut-off 
time.  Regardless  of  to  whom  the 
submission  is  made,  the  Exchange 
believes  that  the  proposed  changes 
would  result  in  an  efficient  audit  trail 
being  generated  for  purposes  of 
identifying  late  entries.  The  Exchange 
believes  the  proposal  would  constitute 
an  important  change  in  current 
procedures  by  enabling  a  self-regulatory 
organization  ("SRO")  to  confirm  the 


*See«eMr«Uy  OOC  rule*  and  PfaU  Rule*  1002. 
1004.  aad  lOOS. 


•  See  Phlx  Rule  1042A  and  Floor  Procedure 
Advice  C-1. 
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timeliness  of  option  exercise  instruction 
submissions. 

The  Exchange  further  believes  that  the 
proposed  memorandum  requirement  of 
Rule  1042  should  also  bolster  the 
Exchange's  audit  trail  by  requiring  that 
a  memorandum  be  prepared  and  Hied 
with  the  Exchange's  Market 
Surveillance  Department  detailing  the 
circumstances  surrounding  any  non- 
automatic  exercise  that  was  not 
submitted  on  a  Contrary  Exercise 
Advice  in  a  timely  manner.  In  addition, 
with  respect  to  the  exceptions  to  the 
exercise  cut-off  procedure,  the  Exchange 
believes  that  the  proposed  change 
expressly  stating  that  the  burden  of 
establishing  such  an  exception  lies  with 
the  i>erson  seeking  the  exception  should 
also  improve  the  Exchange's  ability  to 
surveil  for  violations  of  the  procedure. 

The  Exchange  believes  that  the 
proposed  changes  to  the  exercise  cut-off 
procedure  for  expiring  equity  options 
reflect  a  coordinated  effort  among  the 
options  exchanges  and  OCC. 
Accordingly,  because  the  Phlx  expects 
similar  proposed  rule  changes  to  be 
filed  with  the  Commission  in  the  near 
future,'  uniformity  among  options 
exchanges  should  help  option  holders 
and  other  members  adjust  to  the  new 
procedure  and  incorporate  the  changes 
into  their  respective  procedures.  In  this 
regard,  the  Exchange  will  recognize 
Contrary  Exercise  Advices  submitted  to 
other  national  options  exchanges  for  any 
option  Usted  both  on  the  Phlx  and  that 
other  exchange. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest.  Specifically,  the  Exchange 
believes  that  consistent  with  section 
6(b)(5)  of  the  Act,  the  proposed  change 
to  Rule  1042  should  improve  the 
Exchange's  ability  to  surveil  for 
violations  of  the  exercise  cut-off' time 
because  the  submission  of  Contrary 
Exercise  Advices  directly  to  the 
Exchange  as  well  to  OCC  should 
provide  an  accurate  audit  trail  to 
identify  late  entries.  In  addition,  the 
Exchange  believes  that  the  proposed 
procedure  should  reduce  the  onus  on 
clearing  firms  of  collecting  exercise 
instructions,  because  the  new  procedure 


ru 


w 


wi  1  enable  option  holders  to  bypass  the 
cU  aring  firm  by  submitting  a  Contrary 
Ex  ;rcise  Advice  directly  to  the 
Ex  :hange. 

n  summary,  the  Exchange  believes 
thj  t  Phlx  investigations  into  late  entries 
of  jxercise  decisions  should  ensure 
coi  npliance  with  Rule  1042,  and, 
ac  ordingly,  promote  just  and  equitable 
pr  nciples  of  trade. 

(B,  Self-Regulatory  Organization's 
Su  tement  on  Burden  on  Competition 

'  'he  Phlx  does  not  believe  that  the 
pr(  iposed  rule  change  will  impose  any 
bu  den  on  competition. 

(C  Self-Regulatory  Organization's 
St  ttement  on  Comments  on  the 
Pt\  >posed  Rule  Change  Received  From 
M«  mbers,  Participants  or  Others 

io  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
ru  e  change. 

in  Date  of  Effectiveness  of  the 

Pr  »posed  Rule  Change  and  Timing  for 

Cc  mmission  Action 

Vithin  35  days  of  the  date  of 
pu  }lication  of  this  notice  in  the  Federal 
R«  pster  or  within  such  longer  period  (i) 
as  he  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
loi  ger  period  to  be  appropriate  and 
pu  )lishes  its  reasons  for  so  finding  or 
(ii  as  to  which  the  self-regulatory 
or  anization  consents,  the  Commission 
wil: 

A)  By  order  approve  such  proposed 
e  change,  or 

B)  Institute  proceedings  to  determine 
ether  the  proposed  rule  change 

sh  >uld  be  disapproved. 


IV 


Solicitation  of  Comments 


^See.  e.g..  File  No.  SR-Ainex-94-ei. 


nterested  persons  are  invited  to 
su  }mit  written  data,  views  and 
ar  uments  concerning  the  foregoing. 
Pe  -sons  making  written  submissions 
sh  )uld  file  six  copies  thereof  with  the 
Se  :retary.  Securities  and  Exchange 
Cc  mmission,  450  Fifth  Street,  NW., 
W  ishington,  DC  20549.  Copies  of  the 
su  )mission,  all  subsequent 
an  endments,  all  written  statements 
w:  th  respect  to  the  proposed  rule 
ch  uige  that  are  filed  with  the 
Cc  mmission,  and  all  written 
CO  nmunications  relating  to  the 
pr  )posed  rule  change  between  the 
C(  nmiission  and  any  person,  other  than 
thi  >se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
pr  )visions  of  5  U.S.C.  552,  will  be 
av  iilable  for  inspection  and  copying  in 
thi  i  Commission's  Public  Reference 
S€  :tion,  450  Fifth  Street,  NW., 
W  ishington,  DC  Copies  of  such  filing 
w:  II  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-93-37  and  should  be 
submitted  March  11, 1994. 

For  the  G}mmission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-3701  Filed  2-17-94;  8:45  am) 

BILUNO  COOE  MIO-OI-M 

P^elease  No.  IC-20070;  812-8384] 

IDS  Bond  Fund,  Inc..  et  al.;  Notice  of 
Application 

February  14, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  IDS  Bond  Fund.  Inc.,  IDS 
California  Tax-Exempt  Trust,  IDS 
Discovery  Fund,  Inc.,  IDS  Equity  Plus 
Fund,  Inc.,  IDS  Extra  Income  Fund,  Inc., 
IDS  Federal  Income  Fund,  Inc.,  EDS 
Global  Series.  Inc..  IDS  Growth  Fund. 
Inc..  IDS  High  Yield  Tax-Exempt  Fund, 
Inc.,  IDS  International  Fund,  Inc.,  IDS 
Investment  Series,  Inc.,  IDS  Managed 
Retirement  Fund,  Inc.,  IDS  Market 
Advantage  Series,  Inc.,  IDS  New 
Dimensions  Fund.  Inc.,  IDS  Precious 
Metals  Fund,  Inc.,  IDS  Progressive 
Fund,  Inc.,  IDS  Selective  Fund,  Inc.,  IDS 
Special  Tax-Exempt  Series  Trust,  IDS 
Stock  Fund.  Inc.,  IDS  Tax-Exempt  Bond 
Fund,  Inc.,  IDS  UtiHties  Income  Fund, 
Inc.  (each  series  is  referred  to  as  a 
"Front-End  Load  Fund"),  IDS  Money 
Market  Series,  Inc.  and  IDS  Tax-Free 
Money  Fund,  Inc.  (each  series  is 
referred  to  as  a  "Money  Market  Fund"), 
IDS  Strategy  Fund,  Inc.  (each  series  is 
referred  to  as  a  "Back-End  Load  Fund") 
(collectively,  the  "Funds"),  and  IDS 
Financial  Corporation  ("IDS"  or  the 
"Investment  Manager")  and  IDS 
Financial  Services  Inc.  ("IDS  Financial" 
or  the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  18(0, 18(g),  18(i),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  supersede 
two  prior  orders  that  permit  some  of  the 
Funds  to  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  shares.  The 


•17  CFR  200.3O-3(a)(12)  (1993). 
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present  order  would  (1)  expand  the 
investment  companies  eligible  to  assess 
a  CDSC  and  (2)  permit  the  Funds  to 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities. 
FIUNQ  DATES:  The  application  was  filed 
on  May  6, 1993,  and  amended  on 
October  1, 1993,  and  December  15. 
1993.  Apphcants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  14. 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549; 
Applicants,  Laura  M.  Moret.  IDS 
Financial  Corporation.  IDS  Tower  10 — 
Unit  52,  Minneapolis,  Minnesota  55440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
272-3809  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Fvmd  is  an  open-end 
management  investment  company 
registered  imder  the  Act.  The  Funds 
currently  have  different  distribution 
structures.  Shares  of  the  Back-End  Load 
Funds  are  offered  to  investors  subject  to 
a  CDSC  and  distribution  fees  adopted 
pursuant  to  rule  12b-l  under  the  Act. 
Shares  of  the  Front-End  Load  Funds  are 
offered  to  investors  subject  to  a  front- 
end  sales  load  and  rule  12b-l  fees  that 
are  lower  than  those  applicable  to  the 
Back-End  Load  Funds. 

2.  Each  Fund  has  entered  into  or  will 
enter  into  an  investment  management 
agreement  with  IDS  pursuant  to  which 
IDS  provides  investment  management 


services.  Each  Fund  also  has  entered 
into  or  %vill  enter  into  a  distribution 
agreement  with  IDS  Financial  pursuant 
to  which  IDS  Financial  Acts  as  principal 
underwriter  for  the  Fund. 

3.  Apphcants  request  an  exemption 
that  would  permit  the  Funds  (a)  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities  and  (b)  to  assess  and,  under 
certain  circumstances,  waive  a  CDSC  on 
certain  redemptions  of  shares.  The  order 
would  supersede  two  prior  orders  that 
permit  some  of  the  Funds  to  assess  and. 
under  certain  circumstances,  waive  a 
CDSC.i  Apphcants  also  request  that  any 
relief  apply  to  any  open-end 
management  investment  company  or 
series  within  those  companies  that  are 
advised  by  IDS  and  in  the  same  "group 
of  investment  companies"  with  the 
Funds,  as  defined  in  rule  lla-3,  that 
operate  in  a  manner  identical  in  all 
material  respects  to  that  of  the  Funds. 

A.  The  Multiple  Pricing  System 

1.  Applicants  propose  to  establish 
multiple  distribution  arrangements  (the 
"Multiple  Pricing  System")  using 
different  classes  of  shares  within  the 
same  Fund.  Under  the  Multiple  Pricing 
System,  each  Fund,  except  the  Money 
Market  Funds,  will  offer  investors  the 
option  of  purchasing  shares  with  a 
front-end  sales  load  and  a  rule  12b-l 
service  fee  of  up  to  .25%  of  the  average 
daily  net  asset  value  ("Class  A  shares" 
or  the  Front-End  Load  Option").  Certain 
large  purchasers  of  Class  A  shares  and 
participants  in  qualified  plans 
purchasing  Class  A  shares  will  not  be 
subject  to  a  front-end  sales  load  but  will 
be  subject  to  a  CDSC  not  to  exceed  4%. 
The  CDSC  will  be  eliminated  in  plans 
with  more  than  100  participants  or  plan 
assets  of  more  than  $1  million.  In 
addition,  each  Fund  will  offer  investors 
the  option  of  purchasing  shares  with  a 
CDSC.  an  annual  distribution  charge  of 
up  to  .75%  of  average  daily  net  assets 
and  an  annual  service  fee  of  up  to  .25% 
of  average  daily  net  assets  under  a  rule 
12b-l  plan  ("Class  B  shares"  or  the 
"Deferred  Option").  Some  Funds  will 
offer  Class  C  shares  that  will  be  offered 
without  imposition  of  either  a  sales 
load,  distribution  charge,  or  service  fee 
("Class  C  shares").  Class  C  shares  will 
be  offered  exclusively  to  participants 
and  trustees  in  employee  benefits  plans 
which  meet  minimum  requirements, 
and  to  certain  investors  that  will  be 
sf>ecified  in  a  Fund's  prospectus.  The 


<  btveston  Mutual.  Inc.  et  al.  Investment 
Company  Act  Reieaaes  Nos.  13906  (April  26. 1984) 
(notice)  and  13974  (May  31.  1964)  (order),  and  IDS 
Financial  Corporation,  et  al.  Investment  Company 
Act  Releases  Nos.  17059  Ouly  10. 1989)  (notice)  and 
17099  (August  4.  1989)  (order). 


Money  Market  Funds  will  offer  one 
class  of  shares,  which  may  have  a 
service  fee. 

2.  Applicants  request  the  authority  to 
create  additional  classes  that  may  differ 
from  Class  A,  Class  B,  and  Class  C 
shares  only  in  the  following  respects:  (a) 
the  impact  of  the  disproportionate 
payments  made  under  the  rule  12b-l 
distribution  plan;  (b)  the  impact  of  the 
disproportionate  payments  made 
because  of  a  non-rule  12b-l  service  fee; 
(c)  any  different  expenses  for  each  class 
of  shares  ("Class  Expenses"),  which  are 
set  forth  in  condition  1  below;  (d)  the 
fact  that  the  classes  will  vote  separately 
with  respect  to  the  Fund's  rule  12b-l 
distribution  plan;  (e)  the  different 
exchange  privileges  of  the  classes;  and 
(f)  the  designation  of  each  class. 

3.  Class  B  shares  will  have  a 
conversion  feature  providing  for 
automatic  conversion  to  Class  A  shares 
after  a  certain  holding  period  of  up  to 
eight  years.  Upon  the  expiration  of  the 
holding  period.  Class  B  shares  (except 
those  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  of  that  Fund)  will  automatically 
convert  to  Class  A  shares  of  the  Fund  at 
the  relative  net  asset  values  of  each  of 
the  classes.  Shares  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  are  also  Class  B  shares.  However, 
for  purposes  of  conversion  to  Class  A. 
all  Class  B  shares  in  a  shareholder's 
Fund  account  that  were  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  paid  in  respect 
of  Class  B  shares  (and  that  have  not 
converted  to  Class  A  shares  as  provided 
in  the  following  sentence)  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account 
(other  than  those  in  the  sub-account 
referred  to  in  the  preceding  sentence) 
convert  to  Class  A.  a  pro-rata  portion  of 
Class  B  shares  then  in  the  sub-account 
will  also  convert  to  Class  A.  The  portion 
will  be  determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  bears  to  the  shareholder's 
total  Class  B  shares  not  acquired 
through  dividends  and  distributions. 

4.  Applicants  contemplate  that  Class 
A  shares  of  a  Fund  will  be  exchangeable 
only  for  Class  A  shares  of  the  other 
Funds,  except  for  Class  A  shares  of  the 
Money  Market  Funds  which  may  be 
exchanged  for  Class  B  shares  at  the 
request  of  the  shareholder.  Class  B 
shares  of  a  Fund  will  be  exchangeable 
only  for  Class  B  shares  of  the  other 
Funds.  Class  C  shares  of  a  Fund  will  be 
exchangeable  only  for  Class  C  shares  of 
the  other  Funds.  "The  exchange 


privileges  will  comply  with  rule  lla-3 
under  the  Act. 

5.  Under  the  Multiple  Pricing  System, 
the  net  asset  value  of  each  class  will 
reflect  the  expenses  allocated  to  it  All 
expenses  incurred  by  a  Fund  will  be 
allocated  based  on  the  relative  net  asset 
values  of  each  class,  except  to  the  extent 
that  each  class's  net  asset  value  and 
expenses  will  reflect  the  expenses  of 
rule  12b-l  plans  and  any  Class 
Expenses. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of  Gass 
B  shares,  and  waive  the  CDSC  with 
respect  to  certain  types  of  redemptions. 
The  CDSC  will  be  imposed  by  each 
Fund  on  a  redemption  of  Qass  B  shares 
during  a  specified  period  up  to  eight 
years.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  amounts  representing  capital 
appreciation,  next  of  shares  representing 
reinvestment  of  dividends  and  capital 
gains  distributions,  and  finally  of  other 
shares  held  for  the  longest  period  of 
time.  This  vfill  result  in  the  charge,  if 
any,  being  imposed  at  the  lowest 
possible  rate. 

2.  The  amount  of  the  CDSC  charged 
to  a  Qass  B  shareholder  of  a  Fund  will 
depend  on  the  number  of  years  that 
have  elapsed  since  the  shareholder 
made  the  purchase  payment  from  which 
an  amount  is  being  redeemed.  Any 
changes  in  CDSC  amounts,  rates  of 
reduction  or  the  CDSC  period  will  be 
reflected  in  the  prospectus  of  the 
affected  Fund,  and  the  change  will  not 
adversely  affect  shares  that  were  issued 
prior  to  the  date  of  the  change.  The  sum 
of  any  front-end  sales  charge,  asset 
based  sales  charge,  and  CDSC  will  not 
exceed  the  maximum  sales  charge 
provided  for  in  Article  m.  Section  26  of 
the  Rules  of  Fair  Practice  of  the  NASD. 

3.  The  CDSC  for  Class  B  will  be 
waived  on  redemptions  of  shares:  (1)  In 
the  event  of  the  shareholder's  death;  (2) 
held  in  IRAs  and  qualified  plans  for 
which  IDS  Acts  as  custodian,  such  as 
Keogh  plans,  tax-sheltered  custodial 
accounts  or  corporate  pension  plans  if 
the  shareholder  is  at  least  59Vt  years 
old,  and  the  redemption  is  not  part  of 

a  custodian-to-custodian  transfer  (unless 
a  taxable  retirement  distribution),  or  if 
the  redemption  is  part  of  an  approved 
"substantially  equal  periodic  payment" 
arrangement;  or  (3)  held  in  a  trusteed 
employee  benefit  plan. 

4.  Class  A  ^hareoolders  who  are 
participants  in  quahfied  plans  with  the 
daily  transfer  recordkeeping  service  also 
maybe  charged  a  CDSC  on  certain 


re<  emptions.  In  no  event  will  the  CDSC 
ex  :eed  4%  of  the  purchasepayments 
mi  de  by  the  shareholder.  The  CDSC  for 
Q  iss  A  will  be  eliminated  for  plans 
wi  h  more  than  SI  milUon  in  plan  assets 
or  more  than  100  participants. 

I  \.  Class  A  shareholders  who  invest  or 
wl  o  have  aggregate  investments  in  the 
Fu  ids  of  $1  million  or  more  may 
pu  pchase  Class  A  shares  without  paying 
a  f  vnt-end  sales  load.  If  that  investment 
is  edeemed  in  the  first  two  years  after 
pu  rchase,  a  CDSC  of  1%  may  be 
im  xtsed  on  the  redemption. 

.  The  CDSC  for  Class  A  shares  will 
be  waived:  (1)  In  the  event  of  the 
sh  treholder's  death;  (2)  in  connection 
wi  :h  lump-sum  or  other  distributions 
folowing  retirement  or  attaining  age 
59  >/^,  and  the  redemption  is  not  part  of 
a  ( ustodian-to-custodian  transfer  (unless 
a  t  uable  retirement  distribution),  or  if 
thi  I  redemption  is  part  of  an  approved 
"s  ibstaniially  equal  periodic  payment" 
ag  eement;  or  (3)  with  respect  to  loans 
or  lardship  withdrawals. 

'.  The  CDSC  for  the  additional  classes 
of  shares  may  be  difiierent  than  the  one 
de  jcribed  for  Gasses  A  and  B,  but  will 
beicalculated  in  the  same  manner. 

Aaplicants'  Legal  Analysis 

i.  Applicants  request  an  exemption 
un  der  section  6(c)  of  the  Act  from 
se<  tions  18(f)(1).  18(g).  and  18(i)  to  the 
ex  ent  the  Multiple  Pricing  System  may 
rej  ult  in  a  senior  security,  as  defined  by 
se<  lion  18(g),  the  issuance  and  sale  of 
wl  ich  would  be  prohibited  by  section 
18  f)(l),  and  to  the  extent  the  allocation 
of  booting  rights  under  the  Muhiple 
Pr  cing  System  may  violate  the 
pr  )visions  of  18(i).  Applicants  believe 
th  it  the  Multiple  Pricing  System  does 
no  t  raise  any  of  the  legislative  concerns 
th  it  section  18  was  designed  to 
an  eliorate.  The  proposal  does  not 
in  'olve  borrowings  and  does  not  affect 
thi  I  Funds'  existing  assets  or  reserves. 
A  plicants  believe  that  the  proposed 
al  ocation  of  expenses  and  voting  rights 
re  ating  to  the  rule  12b-l  plans  in  the 
m  nner  described  above  is  equitable 
an  1  would  not  discriminate  against  any 
gn  lup  of  shareholders. 

I.  Applicants  also  request  an 
ex  imption  under  section  6(c)  from 
se  lions  2(a)(32),  2(a)(35).  22(c),  and 
22  d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
cilcumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
be  ieve  that  the  imposition  of  the  CDSC 
is  air  and  in  the  best  interests  of  their 
sh  ireholders  because  it  applies  only  to 
an  iounts  representing  purchase 
pa  ymients  and  does  not  apply  to 
an  ounts  representing  increases  in  the 
va  ue  of  an  investor's  account  through 


capital  appreciation  or  to  amounts 
representing  reinvestment  of 
distributions. 

Applicant's  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions. 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  Fund  will 
relate  solely  to:  (a)  the  impact  of  the 
disproportionate  payments  made  under 
the  rule  12b-l  distribution  plan;  (b)  the 
impact  of  the  disproportionate 
payments  made  because  of  a  non-rule 
12b-l  service  fee;  (c)  any  different  Gass 
Expenses  which  are  limited  to:  (i)  Any 
transfer  agency  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares;  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solejy  to  one 
class  of  shares;  (vii)  fees  and  expenses 
of  members  of  boards  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (viii)  costs  relating  to  obtaining 
shareholder  approval  of  a  rule  12b-l 
plan  for  a  class  or  an  amendment  to  a 
rule  12b-l  plan;  (ix)  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order;  (d)  the  fact  that 
the  classes  will  vote  separately  with 
respect  to  the  Fimd's  rule  12b--l 
distribution  plan,  except  as  provided  in 
condition  15  below;  (e)  the  different 
exchange  privileges  of  the  classes  of 
shares;  and  (f)  the  designation  of  each 
class  of  shares  of  the  Fund. 

2.  The  members  of  the  board  of  each 
Fund,  including  a  majority  of  the 
independent  board  members,  shall  have 
approved  the  Multiple  Pricing  System. 
TTie  minutes  of  the  meetings  of  the 
board  of  the  Fund  regarding  the 
deliberation  of  the  board  with  respect  to 
the  approvals  necessary  to  implement 
the  Multiple  Pricing  System  will  refiect 
in  detail  the  reasons  for  determining 
that  the  proposed  Multiple  Pricing 
System  is  in  the  best  interests  of  the 
Fund  and  its  shareholders. 
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3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  of  a  Fund  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
board  of  the  affected  Fimd,  including  a 
majority  of  the  independent  board 
members.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
board,  and  the  board  shall  review,  at 
least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  5ie  purpose 
for  which  the  expenditures  were  made. 

4.  On  an  ongomg  basis,  the  members 
of  the  boards  of  each  of  the  Funds, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  members  of  the 
boards  of  each  Fund,  including  a 
majority  of  the  independent  board 
members,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
conflicts  that  may  develop.  The 
Investment  Manager  and  the  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
members  of  the  boards.  If  a  conflict 
arises  the  Investment  Manager  and  the 
Distributor  at  their  own  costs  will 
remedy  the  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  The  shareholders  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  members  of  the  boards  of  the 
Funds  will  receive  quarterly  and  annual 
Statements  concerning  distribution 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l.  as  it  may  be 
amended  &t)m  time  to  time.  In  the 
Statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
specific  class  of  shares  will  not  be 
presented  to  the  members  of  the  boards 
to  support  rule  12b-l  fees  charged  to 
shareholders  of  that  class  of  shares.  The 
Statements,  including  the  methods  of 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  board 
members  in  the  exercise  of  their 
fiduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 


extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time  and  on  the  same  day  and  will 
be  in  the  same  amount,  except  for  fee 
payments  made  under  the  rule  I2l>-1 
plans  and  any  Gass  Expenses. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  various  classes  has 
been  reviewed  by  an  independent 
examiner.  The  independent  examiner 
has  rendered  a  report  to  applicants 
which  has  been  provided  to  the  staff  of 
the  Commission,  filed  as  exhibit  E  to  the 
application  stating  that  the  methodology 
and  procedures  are  adequate  to  ensure 
that  the  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  independent 
examiner,  or  an  appropriate  substitute 
independent  examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  this  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
independent  examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  independent  examiner 
with  respect  to  these  reports,  following 
a  request-by  the  Funds  that  the  Funds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission's  staff 
upon  the  written  request  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  independent  examiner  is  a 
"report  on  policies  and  procedures 
placed  in  operation"  and  ongoing 
reports  will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA.  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

9.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends/distributions 
among  the  several  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  several  classes  of  shares  and  the 
independent  examiner  has  concurred 
with  this  representation  in  the  initial 
report  referred  to  in  condition  (7)  above 


and  the  Funds  will  be  concurred  with 
by  the  independent  examiner,  or  an 
appropriate  substitute  independent 
examiner,  on  an  ongoing  beusis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
Mrill  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  independent  examiner,  or 
appropriate  substitute  independent 
examiner. 

10.  The  prospectuses  of  the  Funds 
will  include  a  statement  to  the  effect 
that  a  financial  planner  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  of  the 
Funds  may  receive  a  different  amount  of 
compensation  for  selling  one  particular 
class  of  shares  of  the  Fund  over  another. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  be  sold  to 
particular  investors.  The  applicants  will 
require  all  persons  selling  shares  of  the 
Funds  to  agree  to  conform  to  these 
standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
members  of  the  Boards  of  the  Funds 
with  respect  to  the  Multiple  Pricing 
System  will  be  furnished  to  the 
members  of  the  Boards. 

13.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferred  sales  loads,  conversion  features 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  and  not 
on  a  per  class  basis.  Each  Fund's  per 
share  data,  however,  will  be  prepared 
on  a  per  class  basis  with  respect  to  all 
classes  of  shares  of  the  Fund.  To  the 
extent  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any  class 
of  shares,  it  will  disclose  the  expenses 

.  and/or  performance  data  applicable  to 
all  classes  of  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  shares. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization  or 
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acquiescence  in  any  particutar  level  of 
payments  that  the  Funds  may  make 
pursuant  to  rule  12b-l  plans  in  reliance 
on  the  exemptive  order. 

15.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  chaige.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
deHned  in  ART  III  Sec  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Fimd  implements  any 
amendment  to  its  rule  12b-l  plan  or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  (the  class  into  which  the  shares  of 
another  class  convert)  shares  under  the 
plan,  existing  Purchase  Class  (the  class 
from  which  snares  convert)  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  members  of  the  board 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  Target  Class  shares  as  they  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  such  shares  previous^ 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
members  of  the  board  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Qass  shares 
will  convert  into  New  Target  Class 
shares.  New  Target  Class  or  New 
Purchase  Class  snares  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  members  of  the  board 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
Condition  4,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Qass  or 
New  Purchase  Gass  shares  shall  be 
borne  solely  by  the  Investment  Manager 
and  the  Distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 


maxiroi  m  payment  provided  that  the 
materia  features  of  the  Target  Gass 
plan  an  i  the  relationship  of  such  plan 
to  the  F  urchase  Qass  shares  are 
disclose  d  in  an  effective  registration 
stateme  nt. 

17.  A  )plicanta  vrill  comply  with  the 
provisii  ins  of  proposed  rule  60-IO  under 
the  Act  (see  Investment  Company 
Release  No.  16619)  (Nov.  2. 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  I  e  reproposed,  adopted  or 
amend(  d. 

Far  th  I  Commission,  by  the  EHvision  of 
Investmi  nt  Management,  under  delegated 
authorit;  r 

Margan  t  H.  McFarland, 

Deputy',  ecretary. 
[FRDoc 
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»C-2006«;  No.  812-8576) 
New  Y^  Ufe  MFA  Series  Fund.  Inc^ 


94-3763  Filed  2-17-94;  8:45  am) 
MIO-Ot-M 


Februar  10. 1994. 

AQENCV ;  Securities  and  Exchange 
Commi  ision  ("Commission"). 
ACnOH:  Notice  of  Application  for  an 
Order  i  nder  the  Investment  Company 
Act  of  1940  ("1940  Act'T 


APPUOIflTS:  New  York  Ufe  MFA  Series 
Fund.  I  ic  (the  "Fund");  New  York  Ufe 
Insuran  ce  and  Annuity  Corporation 
("NYU  \C");  and  NYUAC's  separate 
accoun  s,  MFA  Separate  Account  I 
("MFA  ").  NYUAC  MFA  Separate 
Accoun  I  n  ("MFA  II").  NYUAC 
Variabl  i  Annuity  Separate  Account  I 
("NYU  \C  I").  NYUAC  Variable 
Annuit;  r  Separate  Account  II  ("NYUAC 
II"),  Ne  V  York  Life  Insurance  and 
Annuit  '  Corporation  VU  Separate 
Accour  t  ("NYUAC  VU"),  NYUAC 
Variabl  1  Universal  Ufe  Separate 
Accour  1 1  ("NYLIAC  VUL  I"),  and 
NYUAi :  Variable  Universal  Ufe 
Separatb  Account  n  ("NYUAC  VUL  II") 
(togethar,  "Separate  Accounts"); 
(collect  vely,  "Applicants"). 
RELEVAI  rr  1940  ACT  SECTION:  Order 
requesti  \A  under  section  17(b)  granting 
exempt  ons  from  the  provisions  of 
section  17(a)  of  the  1940  Act. 


SUMMARY 
seek  an 
Fund's 
into  th€ 
Portfoli  J. 


Of  APPUCATION:  Applicants 
order  that  would  permit  the 
vioney  Market  Portfolio  to  merge 
Fund's  Cash  Management 


Sept  }mber : 


FILING 

on 

and 

HEARIN<| 

order 

issued 


D\TE: 


i:  The  application  was  Hied 
15, 1993  and  amended 
restated  on  January  7, 1994. 

OR  NOnnCATICH  Of  HEARMO:  An 
gilanting  the  Application  will  be 
I  nless  the  Commission  orders  a 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and'serving 
Applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  8, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicant  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requestor's  interest,  the 
reasons  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary.  Sectirities  and 
Exchange  Commission,  450  5th  Street. 
NW..  Washington.  DC  20549.  Applicant. 
1740  Broadway.  New  York.  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  M.  Hunold.  Senior  Counsel 
(202)  272-2676,  or  Michael  V.  Wible. 
Special  Counsel  (202)  272-2060,  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  NYLIAC  a  stock  lif(9  insurance 
company,  is  a  wholly-owned  subsidiary 
of  New  York  Ufe  Insurance  Company 
("New  York  Ufe").  a  mutual  life 
insurance  company.  NYLIAC  is  licensed 
to  sell  insurance  and  annuities  in  all 
states  and  in  the  District  of  Columbia. 

2.  The  Fund  is  an  open-end. 
diversified  management  investment 
company,  organized  as  a  series 
investment  company  as  defined  by  Rule 
18f-2  under  the  1940  Act.  The  Fund 
currently  is  comprised  of  eight 
portfolios:  Capital  Appreciation. 
Government,  Indexed  Equity.  Bond. 
Total  Return,  Cash  Management.  Money 
Market,  and  Common  Stock  Portfolios 
(collectively.  "Portfolios").  Fund  shares 
have  been  sold  only  to  Separate 
Accounts  established  by  NYUAC  to 
fund  its  variable  life  insurance  and 
variable  annuity  contracts.  Fund  shares 
also  will  be  sold  in  the  future  to  other 
separate  accounts  of  NYLIAC  or  its 
affiliates,  or  separate  accounts  of 
unaffiliated  insurance  companies. 

3.  MFA  L  MFA  D.  NYUAC  I.  and 
NYUAC  n  are  the  Separate  Accounts 
that  fund  NYUACs  variable  annuity 
contracts,  while  NYUAC  VU,  NYUAC 
VUL  I  and  NYUAC  VUL  H  fund 
NYUACs  variable  hfe  insurance 
contracts  (together.  "Contracts").  Each 
Separate  Account  is  a  registered  unit 
investment  trust  imder  the  1940  Act. 
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Contract  owners  may  elect  to  have  their 
investment  allocated  among  the 
Separate  Accounts'  investment 
divisions  ("Divisions"),  which 
correspond  to  the  Fund's  eight 
portfolios.  Presently,  MFA  I  and  II  and 
NYLL\C  VU  invest  in  the  Money 
Market.  Common  Stock  and  Bond 
Portfolios,  while  NYUAC  I  and  n,  and 
NYLIAC  VUL  I  and  D  invest  in  the  Cash 
Management  Indexed  Equity,  Capital 
Appreciation,  Total  Return,  and 
Government  Portfolios.  As  <rf  December 
15. 1993,  NYUAC  I  and  II  also  made 
available  the  Common  Stock  and  Bond 
Portfolios  as  investment  options. 

4.  Two  of'the  Fund's  eight  Portfolios, 
the  Money  Market  and  Cash 
Management  Portfolios,  are  proposed  to 
be  merged.  Money  Market  Portfolio 
shares  currently  are  held  only  by  MFA 
I.  MFA  II  and  NYUAC  VU 
shareholders.  New  Contracts  which 
invest  in  the  Money  Market  Portfolio  are 
being  sold  by  MFA  I  and  MFA  II  in  only 
one  state,  and  only  until  NYUACs  new 
variable  annuity  is  approved  in  that 
state.  Sales  of  variable  life  insurance 
contracts  funded  by  NYLIAC  VU  ceased 
on  July  1. 1988.  The  Cash  Management 
Portfolio  is  currently  available  to 
present  and  future  shareholders  of 
N'iTJAC  I.  NYUAC  D,  NYUAC  VUL  I. 
and  N-SfUAC  VUL  n. 

5.  The  Money  Market  and  Cash 
Management  Portfolios"  investment 
objectives  are  neariy  identical: 
"maximum  current  income  consistent 
with  preservation  of  capital  and 
maintenance  of  liquidity"  for  the  Money 
Market  Portfolio,  and  "as  high  a  level  of 
current  income  as  is  considered 
consistent  with  the  preser\'ation  of 
capital  and  liquidity"  for  the  Cash 
Management  Portfolio. 

6.  Net  assets  as  of  June  30, 1993  and 
November  30. 1993.  were  $19,196,617 
and  $23.701349,  respectively,  for  the 
Cash  Management  Portfolio,  and 
$45,853,329  and  $41,114,420. 
respectively,  for  the  Money  Market 
Portfolio.  As  of  June  30. 1993,  the 
combined  pro  forma  assets  w^re 
$65X)49,946.  giving  effect  to  the 
proposed  reorganization  at  the  then  net 
asset  value  per  share. 

7.  Both  the  Money  Market  and  the 
Cash  Management  Portfolios  rely  on 
Rule  2a-7  under  the  1940  Act  to  value 
their  portfolio  securities  on  the 
amortized  cost  basis.  Rule  2a-7  requires, 
among  other  things,  that  all  portfolio 
securities  have  at  the  time  of  purchase 

a  maximum  remaining  maturity  of  13 
months  and  that  a  portfc^io  maintain  a 
dollar  weighted  portfolio  maturity  of  not 
more  than  90  days.  As  of  June  30, 1993. 
the  dollar  weighted  portfolio  maturities 
were  27.13  days  for  the  Money  Market 


Portfolio  and  60.53  days  for  the  Cash 
Management  Portfolio.  For  the  7-day 
period  ending  June  30. 1993,  the  yields 
on  an  annual  basis  before  expenses. 
including  investment  advisory  and 
other  expenses,  were  3.17%  for  the 
Money  Market  PiMtfolio  and  3.23%  for 
the  Cash  Management  PortfoHo.  After 
payment  of  sucih  expenses,  the  yields 
were  2.90%  and  2.61%.  respectively, 
with  an  expense  reimbursement 
(applicable  cmly  to  the  Cash 
Management  Portfolio),  and  would  have 
been  2.90%  and  2.11%,  respectively, 
without  reimbursement.  The  rates  of 
return  for  the  Money  Market  Portfolio 
for  the  past  5  years  are  as  follows: 


Eleven  Monttis  Ending  11/30/93 

Year  Ending  1992  

Year  Ending  1991  „ 

Year  Ending  1990 

Year  Ending  1989  

Year  Ending  1988 


Rate  of 

retum 

(percent) 


2.62 
3.49 
5.74 
7.95 
8.93 
7.36 


The  rate  of  retum  for  the  Cash 
Management  Portfolio  for  the  ten 
month,  one  day  period  from  January  29. 
1993  (inception)  to  November  30.  1993, 
is  2.17%. 

8.  New  York  Ufe  provides  investment 
advice  and  related  services  to  the 
Money  Market  Portfolio  under  an 
investment  advisory  agreement 
approved  on  October  23.  1984.  for  a  fee 
equal  on  an  annual  basis  to  0.25%  of  the 
average  daily  value  of  the  aggregate  net 
assets  of  the  Portfolios.  The  Money 
Market  PortfoUo  also  must  pay  certain 
additional  operating  expenses,  which 
amounted  to  .01%  during  1992.  For 
years  ended  December  31,  1990. 1991. 
and  1992.  the  Money  Market  Portfolio's 
ratio  of  exf>enses  to  average  net  assets 
was  0.26%  in  each  year.  The  Money 
Market  Portfolio  is  not  subject  to  an 
expense  reimbursement  agreement 

9.  MacKay-Shields  Financial 
Corporation  ("MacKay-Shields").  an 
indirect  wholly-owned  subsidiary  of 
New  York  Life,  is  the  investment 
adviser  to  the  Cash  Management 
Portfolio,  for  which  it  is  paid  a  fee  equal 
to  0.25%  annually  of  the  average  daily 
net  assets.  NYUAC  is  the  administrator 
of  the  Cash  Management  Portfolio  and  is 
paid  an  aimual  fee  for  its  services  equal 
to  0.20%  of  the  Portfolio's  average  daily 
net  assets.  NYLIAC  has  entered  into  an 
expense  reimbursement  agreement 
effective  through  the  eariier  of  (1) 
December  31. 1996.  or  (ii)  such  time  as 
the  Cash  Management  Portfolio  has 
$250  million  in  assets,  limiting  to  0.17% 
annually  the  "other  expenses"  of  the 
Cash  Management  Portfolio  (Le.. 


expense  inctirred  in  addition  to  the 
investment  advisory  and  administration 
fees).  The  total  exjjense  ratio  for  the 
Cash  Management  Portfolio,  for  the 
period  from  inception  of  the  PortfoUo 
on  January  29. 1993  and  ending  June  30. 
1993.  would  have  equaled  1.24%  before 
reimbursement  and  was  .62%  after 
reimbursement  The  combined  total 
expense  ratio  for  the  Cash  Management 
and  Money  Maiiiet  Portfolios,  absent 
reimbursement,  would  have  been 
1.062%,  if  the  merger  had  taken  place 
at  the  beginning  of  the  year. 

10.  Applicants  submit  that  the  total 
fees  paid  by  the  Money  Market  Portfolio 
are  at  lower  rates  than  the  current 
industry  standard  for  similar  products 
and  lower  than  the  fees  paid  by  the  Cash 
Management  Portfolio  because 
insurance  related  investment  products 
represented  a  new  direction  for  New 
York  Ufe  when  shares  of  the  Money 
Market  Portfolio  were  initially  offered. 
New  York  Life  has  since  delegated  most 
of  its  advisory  functions  to  its 
subsidiary.  MacKay-Shields.  New  York 
Life  also  has  determined  that  it  will 
only  manage  new  insurance  related 
investment  products  at  a  fee  which  is 
similar  to  the  rates  charged  by  it  to  most 
of  the  other  investment  companies  in 
the  NYLIAC  group  of  funds. 

11.  The  Applicants  propose  to  merge 
the  Money  Market  and  Cash 
Management  Portfolios  under  a  Plan  of 
Merger  ("Plan")  that  was  unanimously 
approved  by  the  Fimd's  Board  of 
Directors  ("Board"),  including  a 
majority  who  are  not  interested  persons 
of  the  Fund  of  NYUAC.  The  stated 
principal  puqjoses  of  the  merger  are  to 
eliminate  the  redundancy  caused  by  the 
similarity  of  the  Money  Market  and 
Cash  Management  Portfolios' 
investment  objectives,  to  counter  the 
effects  of  the  anticipated  decline  in 
premium  pa)'ments  received  under 
Contracts  whidi  permit  allocation  to  the 
Money  Market  Portfolio,  reduce 
management  and  transaction  costs  and 
improve  in^'estment  performance. 

12.  The  Board  has  determined  diat  the 
interests  of  Contract  owners  indirectly 
invested  in  the  Money  Market  and  Cash 
Management  Portfolios  K-ili  not  be 
diluted  and  tliat  the  proposed  merger  is 
in  the  best  interests  of  each  affected 
Portfolio  and  its  shar^olders.  The 
Board  unanimously  concluded  that  the 
benefits  of  the  merger  to  Contract 
owners  who  can  currently  allocate 
premiums  to  the  Money  Market 
Portfolio  otrtweigh  the  benefit  of  the 
lower  fee  currently  assessed  on  the 
Money  Market  PortfoUo  (compared  to 
the  hi^er  fees  of  the  Cash  Management 
PortfbiUo)  because  of  expected 
economies  of  scale  and  cost  savings 
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which  will  be  reflected  in  improved 
future  performance  of  the  Cash 
Management  Portfolio.  Because  shares 
of  the  Money  Market  Portfolio  are  no 
longer  being  sold,  the  assets  in  that 
Portfolio,  absent  the  merger,  would 
decline  as  a  result  of  surrenders  and 
annuitizations.  The  merger  allows  new 
monies  from  the  sale  of  shares  of  the 
Cash  Management  Portfolio  to  be 
combined  with  the  existing  Money 
Market  PortfoUo  assets  resulting  in 
economies  of  scale.  The  investment 
adviser  also  will  be  better  equipped  to 
make  investment  decisions  and  manage 
cash  flows  where  the  size  of  the 
Portfolio  is  larger  and  where  monies  are 
flowing  in,  as  well  as  out.  of  the  fund. 
Additionally,  certain  expenses  incurred 
by  each  Portfolio  will  be  reduced  on  a 
percentage  basis  as  the  funds  are 
combined. 

13.  The  Plan  was  approved  at  a 
Special  Meeting  of  Fund  shareholders 
held  on  December  14. 1993,  with  77.6% 
voting  in  favor,  15.6%  opposing  and 
6.8%  abstaining.  The  af^rmative  vote  of 
two-thirds  of  the  outstanding  shares  of 
the  Money  Market  Portfolio  was 
required  to  approve  the  transaction. 
Contract  owners  with  cash  value  in  the 
Divisions  of  the  Separate  Accounts  that 
invest  in  the  Money  Market  Portfolio  as 
of  the  record  date  were  sent  a  proxy 
statement  containing  information 
relating  to  the  proposed  Merger  and 
related  transactions  and  were  asked  to 
vote  on  the  proposed  Merger. 

14.  Under  the  Plan,  on  uie  closing 
date  (December  14, 1993,  or  such  later 
date  as  may  be  agreed  upon  by  the 
parties),  the  Cash  Management  Portfolio 
would  acquire  all  the  assets  and 
liabilities  of  the  Money  Market  Portfolio 
in  exchange  for  issuance  of  shares  of  the 
Cash  Management  Portfolio.  Each 
shareholder  of  the  Money  Market 
Portfolio  will  receive  shares  of  the  Cash 
Management  Portfolio  equal  in  net  asset 
value  at  the  date  of  the  exchange  to  the 
net  asset  value  of  the  shareholder's 
Money  Market  Portfolio  shares  then 
outstanding.  Thereafter,  expenses  paid 
by  such  shareholders  will  be  those 
applicable  to  the  Cash  Management 
Portfolio,  which  are  higher  than  those  of 
the  Money  Market  Portfolio.  The  shares 
of  the  Cash  Management  Portfolio   - 
issued  under  the  Plan  hav^  been 
registered  under  the  1933  Act. 

15.  The  future  cash  value  of  Contracts 
indirectly  invested  in  the  Money  Market 
Portfolio  will  reflect  the  investment 
performance  and  expenses  of  the  Cash 
Management  Portfolio.  Otherwise,  the 
proposed  merger  will  have  no  economic 
impact  on  Contract  values,  fees  or 
charges  under  these  Contracts  or  the 
rights  or  interest  of  owners.  The 


f  roposed  merger  also  will  not  have 

a  jverse  tax  consequences  for  the 

C  ontract  owners.  No  gain  or  loss  will  be 

r  jcognized  by  the  Money  Market  or 

C  ash  Management  Portfolios  or  the 

s  lareholders  thereof  as  a  result  of 

c  jnsummation  of  the  merger. 

J  ppUcants  will  receive  an  opinion  of 

t  LX  counsel  as  to  these  representations. 

'  he  holding  period  and  tax  basis  of  the 

s  lares  of  the  Cash  Management 

F  ortfolio  received  by  a  shareholder  will 

b  3  the  same  as  the  holding  period  and 

t  LX  basis  of  the  shareholder's  shares  of 

t  le  Money  Market  Portfolio. 

J  pplicants'  Legal  Analysis 

1.  The  Applicants  request  that  the 
(  ommission  issue  an  order  under 

s  ;ction  17(b)  of  the  1940  Act  exempting 
t  le  proposed  Plan  from  the  provisions 

0  f  section  1 7(a)  of  the  Act  to  the  extent 
r  ecessary  to  permit  the  Cash 

>  [anagement  Portfolio  to  acquire 

s  ibstantially  all  of  the  assets  of  the 
h  loney  Market  Portfolio  in  exchange  for 
s  lares  of  the  Cash  Management 
F  ortfolio. 

2.  Section  17(a)(1)  of  the  1940  Act 
f  rohibits  any  afHliated  person  of  a 

r  igistered  investment  company,  or  any 
a  filiated  person  of  such  person  acting 
a  s  principal,  from  knowingly  selling  any 
s  jcurity  or  other  property  to  that 
c  ampany.  Section  17(a)(2)  of  the  1940 

>  ct  generally  prohibits  such  affiliated 

J  ersons  from  knowingly  purchasing  any 
s  jcurity  or  other  property  from  the 
r  }gistered  investment  company. 

3.  The  proposed  Merger  may  result  in 
t  ansactions  prohibited  by  section  17(a) 
t  ecause  of  potential  affiliations  among 

t  >e  Portfolios.  NYLIAC.  through  the 
i  eparate  Accounts,  technically  owns 

1  00%  of  the  outstanding  shares  of  each 
F  ortfolio  and.  thus,  may  be  considered 
8  "5%  affiliate"  of  each  Portfolio,  as 

<  efined  in  section  2(a)(3)  of  the  1940 
/  ,ct.»  Each  Portfolio  consequently 
\  ould  be  an  affiliated  person  of  an 
a  filiated  person  (i.e.,  NYLIAC).  and 
t  ansactions  between  the  Portfolios  thus 
t  lay  be  subject  to  the  prohibitions  of 
Section  17(a). 

An  affiliation  between  the  Portfolios 
a  so  may  arise  if  they  are  considered  to 
b  9  under  the  "common  control"  of 
r  YLL\C.  As  part  of  the  same  Fund,  the 
F  ortfolios  each  have  common  directors 


Section  2(a)(3)  of  the  1940  Act  defines  the  term 
'  iffiliated  person,"  in  relevant  part,  as:  (A)  Any 
p  !rson  directly  or  indirectly  owning,  controlling,  or 
h  )lding  with  power  to  vote,  5  per  centum  or  more 
a  the  outstanding  voting  securities  of  such  other 
p  ;rson;  (B)  any  person  5  per  centum  or  more  of 
hose  outstanding  voting  securities  are  directly  or 
directly  owned,  controlled,  or  held  with  power  to 
V  )fe,  by  such  person:  (C)  any  person  directly  or 

directly  controlling,  controlled  by,  or  under 
c  immon  control  with,  such  other  persons;  •  •   • 


and  officers  as  well  as  a  common 
investment  adviser.  Because  NYLIAC 
organized  the  Fimd.  each  Portfolio  also 
could  be  deemed  under  NYUAC's 
common  control.  If  the  Portfolios  are 
considered  under  common  control,  they 
would  be  aniliated  persons  of  one 
another. 

4.  Section  17(b)  of  the  1940  Act 
requires  the  Commission  to  grant  an 
order,  upon  application,  exempting 
proposed  transactions  otherwise 
prohibited  by  section  17(a),  if  evidence 
establishes  that: 

(1)  The  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned; 

(2)  The  proposed  transaction  is  consistent 
with  the  policies  of  each  registered 
investment  company  concerned,  as  recited  in 
its  registration  statements  and  reports  filed 
under  the  1940  Act;  and 

(3)  The  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  1940  Act. 

The  Applicants  represent  that  the  Plan 
and  the  proposed  transactions  satisfy 
these  tests. 

5.  The  Fund's  Board,  including  a 
majority  of  the  disinterested  Directors, 
reviewed,  evaluated  and  approved  the 
terms  of  the  proposed  merger,  including 
the  consideration  to  be  paid  or  received 
by  all  parties.  The  Board  determined 
that  the  Plan  will  be  in  the  best  interests 
of  the  shareholders  of.  and  of 
Contractowners  indirectly  invested  in. 
each  affected  Portfolio.  Tne  Board  also 
determined  that  the  consummation  of 
the  proposed  Plan  will  not  result  in  the 
dilution  of  the  current  interests  of  any 
such  shareholder  or  Contractowner. 

6.  The  Board  considered  the  following 
factors,  among  others:  expense  ratios 
and  published  information  regarding  the 
fees  and  expenses  of  the  affected 
F^Jrtfolios  and  of  similar  funds:  the 
comparative  investment  performance  of 
the  Money  Market  and  Cash 
Management  Portfolios;  the  terms  and 
conditions  of  the  proposed  Plan  and 
whether  it  would  result  in  a  dilution  of 
shareholder  interests;  costs  incurred  by 
the  Portfolios  as  a  result  of  the  proposed 
transactions;  and  tax  consequences  of 
the  proposed  Plan.  The  Board  noted,  in 
particular:  (a)  The  potential  benefits  to 
shareholders  and  owners;  (b)  the  virtual 
indistinguishable  investment  objectives, 
policies,  restrictions  and  investment 
holdings  of  the  affected  Portfolios;  (c) 
the  terms  and  conditions  of  the 
proposed  Plan  which  might  affect  the 
price  of  shares  (or  owner  interests)  to  be 
exchanged;  and  (d)  direct  or  indirect 
costs  to  be  incurred  by  the  affected 
Portfolios  or  shareholders  or  owners 
invested  in  such  Portfolios. 


7.  As  noted  above,  the  Money  Market 
Portfolios  is  available  for  allocation  by 
owners  of  variable  annuities  funded  by 
MFA I  and  MFA  U  and  by  owners  of 
variable  life  insurance  contracts  funded 
by  NYLL\C  VU.  Sales  of  flexible 
premium  annuity  contracts  commenced 
on  January  2"3, 1984  and  ceased  on 
September  1. 1989.  Sales  of  the  single 
premium  annuity  contracts  are  being 
suspended  on  a  state-by-state  basis  as 
variable  aimuities  issued  out  of  NYLIAC 
I  and  NYLIAC  II  are  introduced.  Sales 
of  such  Contracts  are  currently  being 
made  in  only  one  state.  Premiums 
received  under  new  contracts  and 
additional  premiums  under  old 
contracts  have  been  at  the  following 
levels  during  the  past  three  and  one-half 
years: 

Premiums  Received  Under 
Contracts 

{In  thousands  of  dollars] 


New 

Old 

Total 

Year  Ending 

12/31/90  . 

$42,979 

$S9.468 

$82,447 

Year  Ending 

12AJ1/91   . 

34,926 

35.074 

70,000 

YearErxling 

12/31/92  . 

55321 

34,009 

69.830 

Six  Months 

Ending 

06/30^3  . 

23,259 

21.165 

44.424 

Sales  of  variable  life  insurance  policies 
commenced  on  February  1, 1984  and 
ceased  on  July  1. 1968.  Additional 
premiums  received  under  old  policies 
have  been  at  the  foUowing  levels  during 
the  past  three  and  one-half  years: 

PREMIUMS  RECEIVED  UNDER 

Controls 


New 

OW 

Total 

Year 

Ending 
12/31/ 

90  

Year 

N/A 

$6,207,877 

$6,207,877 

Ending 
12/31/ 

91   

Year 

N/A 

5,623,161 

5.623,161 

Ending 

12/31/ 

92  

Six 

N/A 

5,059.180 

5,059.180 

Months 

Ending 
06/30/ 

93  

N/A 

2.330.924 

2,330.924 

8.  The  Board  considered  the  recent 
trend  of  premium  payments  and 
expectations  of  future  premium 
paj-ments  under  the  Contracts  offering 


the  Money  Market  PortfoHo  as  an 
investment  option.  The  Board 
concluded  thai  action  is  necessary  to 
provide  Contract  owners  certain  benefits 
and  avoid  certain  adverse  impact  on 
these  owners.  The  Board  believes  that 
less  money  will  be  allocated  to  the 
Money  Market  Portfolio  as  new 
premiums  decline  and  existing  contracts 
are  surrendered.  Consequently.  Contract 
owners  invested  in  the  Money  Market 
Portfolio  would  be  adversely  affected 
l)ecause  a  smaller  portiblio  cannot 
achieve  the  portfolio  diversification  and 
other  management  efficiencies 
associated  with  a  larger  portfolio.  In 
contrast,  a  merger  of  the  Money  Market 
and  Cash  Management  Portfolios, 
together  with  the  expectation  of 
additional  premiums  being  allocated  to 
the  Cash  Management  Por&olio  through 
receipt  of  new  premiums  under  old 
Contracts,  and  sales  of  new  contracts 
which  permit  allocation  to  that 
portfolio,  should  result  in  a  larger 
portfolio  which  can  be  managed  more 
effectively. 

9.  As  noted  above,  the  expense  ratio 
of  the  Cash  Management  PortfoHo 
currently  is  higher  than  that  of  the 
Money  Market  Portfolio.  The  Board 
believes,  however,  that  this  small 
detriment  is  outweighed  by  the  benefits 
of  having  a  larger  portfolio.  Moreover. 
New  York  Life  provides  advisory 
services  and  bears  almost  all  of  the 
expenses  of  the  Money  Market  Portfolio 
under  an  advisory  agreement  which  it 
can  terminate  without  f)enalty  on  60 
days  notice.  Although  the  Board  has  no 
reason  to  believe  that  New  York  Life 
intends  to  do  so.  if  the  proposed  merger 
is  not  consummated  and  New  York  Life 
terminates  the  current  advisory 
agreement,  the  Board  will  consitier  siich 
alternative  advisory  arrangements  as  are 
deemed  appropriate  and  submit  their 
recommendations  to  the  shareholders  of 
the  Money  Market  F^ortfolio. 

10.  As  noted  above,  the  investment 
objectives  of  the  Portfolios  to  be  merged, 
although  not  the  same.  are.  in  the 
opinion  of  the  Board,  for  all  intent  and 
purposes,  identical  as  are  the  expected 
rates  of  return.  For  the  seven-day  period 
ending  June  30, 1993.  the  annualized 
gross  yields  (excluding  investment 
advisory  and  other  expenses)  were 
3.17%  for  the  Money  Marfcet  PortfoHo. 
and  3.23%  for  the  Cash  Management 
PortfoHo. 

11.  The  proposed  merger  will  not 
affect  the  price  of  outstanding  shares  of 
the  Cash  Management  Portfolio,  or  the 
Contract  values  or  interests  of  Contract 
owners  indirectly  invested  therein.  The 
transfer  of  Money  Market  Portiblio 
assets  to  the  Cash  Managenoeot  PcMtfoHo 
in  exchange  for  issuance  of  Cash 


Management  Portfolio  shares  will  be 
made  at  relative  net  asset  values  of  the 
Portfc^ios  on  the  dosing  date.  The 
aggregate  value  of  shares  to  be  issued  to 
the  Money  Market  Divisions  will  equal 
the  aggregate  value  of  shares  held  by 
those  Divisions  immediately  prior  to  the 
proposed  merger.  Thus,  the  aggregate 
value  of  outstanding  units  of  interest  of 
the  Money  Market  Division  will  not 
change  on  the  closing  date  as  a  resuh  of 
the  share  exchange  f^se  of  the 
proposed  merger.  Further,  the  aggregate 
value  of  such  units  supportir»g  the  cash 
value  of  each  Contractovraer  invested  in 
those  Divisions  immediately  prior  to  the 
merger  will  remain  unchanged 
immediately  after  the  share  exchange 
phase  of  the  merger.  The  share  exchange 
phase  of  the  proposed  meiiger  wiii 
impose  no  tax  liability  vpaa  any 
shareholders  or  Contract  owners  and 
will  not  dilute  the  interests  of 
shar^oMers  or  Contrat::t  owners 
currently  invested  in  the  Money  Mailtet 
or  Ca^  Management  Portfolios. 

12.  NYLL\C  wUl  pay  all  of  the  direct 
and  indirect  expenses  of  the  propoeed 
Plan.  Although  MacKay-Shields.  New 
York  Life  and  NYLIAC  may  derive  some 
benefits  as  a  remh  of  the  proposed  Plan, 
the  expenses  of  that  Plan  will  not  dilate 
investors'  interests. 

13.  Notwithstaoding  the  prohibitions 
of  section  17(aj.  Rule  17»-6  under  tl» 
1940  Act  permits  mergers, 
consolidations  or  purchases  or  sales  of 
substantially  all  of  the  assets  involving 
re^stered  investment  companies  which 
may  be  affiliated  persons,  or  affiliated 
persons  of  affiliated  persons,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers.  The  exemption 
provided  by  Rule  17a-«  is  conditioned 
upon  a  determination  by  a  majority  of 
Directors  who  are  not  interested  persons 
that  (a)  participation  in  the  transaction 
is  in  the  best  interests  of  that  registered 
investment  company,  and  {b)  the 
interests  of  the  existing  shareholders  of 
that  registered  investment  company  will 
not  be  diluted  as  a  resuh  of  the 
transaction. 

14.  Given  the  potential  affiliations 
described  above,  the  Portfolios  may  be 
deemed  to  be  affiliated  persons  of  one 
another  for  reasons  other  than  that  they 
have  a  common  investment  adviser, 
common  directors,  and/or  common 
officers.  The  Portfolios  each  may  be  an 
affiliated  person  of  an  affLHated  person 
because  NYLIAC  may  be  a  5%  affiliate 
of  each  PortfoHo.  Further,  the  Portfolios 
may  be  direct  affiliates  of  each  other  if 
they  are  considered  under  the  common 
control  of  NYLIAC.  Because  of  these 
potential  affiliations,  the  Fund  and  the 
PortfbHos  may  not  be  able  to  rely  on 
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Rule  17a-8.  Nevertheless,  the  Board 
evaluated  the  relevant  considerations 
and  determined  that  the  Plan  will 
comply  writh  the  conditions  that  Rule 
17a-8  requires  for  the  protection  of 
investment  companies  and  their 
shareholders.  Applicants  believe  that 
the  Plan  more  closely  resembles  the 
situations  encompassed  by  Rule  17a-8, 
rather  than  other  situations  which  the 
Rule  deliberately  excludes,  because 
NYUAC  does  not  have  voting  control  of 
any  shares  and,  therefore,  the  share 
exchange  phase  of  the  proposed  merger 
is  no  more  susceptible  to  overreaching 
or  to  the  taking  of  unfair  advantage  of 
investors  than  is  any  transaction 
covered  by  Rule  17a-6. 

15.  The  Fund  submits  that  the  share 
exchange  phase  of  the  Plan  will  comply 
with  all  of  the  conditions  that  Rule  17a- 
8  requires  for  the  protection  of 
investment  companies  and  their 
shareholders  and  agrees  to  the  grant  of 
the  order  requested  herein  being 
specifically  conditioned  on  the  Fund's 
Board  having  made  the  requisite 
determinations  that  the  participation  of 
the  Money  Market  and  Cash 
Management  Portfolios  in  the  proposed 
Plan  is  in  the  best  interests  of  each 
Portfolio  and  that  such  participation 
will  not  dilute  the  interests  of 
shareholders  or  owners  invested  in  the 
afl^ected  Portfolios.  The  basis  of  these 
findings  will  be  recorded  in  the  Fund's 
minute  book. 

16.  For  the  reasons  set  forth  above,  the 
merger,  which  has  been  approved  by  the 
shareholders  and  Contract  owners 
invested  in  the  Money  Market  Portfolio, 
will  be  consistent  with  the  policies  of 
the  Money  Market  and  Cash 
Management  Portfolios  as  recited  in  the 
Fund's  registration  statement  and 
reports  filed  under  the  1940  Act. 
Further,  the  Plan  is  consistent  with  the 
general  purposes  of  the  1940  Act  as 
stated  in  the  Findings  and  Declaration 
of  Policy  in  Section  1  of  the  1940  Act. 
The  merger  does  not  present  any  of  the 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  mitigate  or  eliminate.  In 
particular.  Section  lfb)(6)  of  the  1940 
Act  states  that  the  national  public 
interest  and  the  interest  of  investors  are 
adversely  aflected  when  investment 
companies  are  reorganized  without  the 
consent  of  their  security  holders.  The 
proposed  merger,  as  noted  above,  has 
been  approved  by  the  owners  of  two- 
thirds  of  the  outstanding  shares  of  the 
Money  Market  Portfolio.  Contract 
owners  with  cash  value  in  the  Money 
Market  Divisions  received  a  proxy 
statement  containing  all  material 
disclosures,  including  a  description  of 
all  material  aspects  of  the  merger  and 
copies  thereof.  The  shares  of  the  Money 
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Market  Portfolio  held  by  MFA 1  and  II. 
t  nd  NYLIAC  VLI,  will  be  replaced  with 
lares  of  the  Cash  Management 
ortfolio  simultaneously  with  the 
roposed  merger  of  the  two  Portfolios, 
he  share  exchange  phase  of  the 
■roposed  merger  is,  thus,  consistent 
1  rith  the  general  purposes  of  the  1940 

i  £t. 

I  lonclusion 

1.  Applicants  represent  that  the  terms 
(  f  the  proposed  merger,  including  the 

( onsideration  to  be  paid  and  received, 

<  re  reasonable  and  fair  and  do  not 

i  ivolve  overreaching  on  the  part  of  any 

erson  concerned.  In  particular,  the 
fiare  exchange  phase  will  not  dilute  the 
mterests  of  shareholders  or  Contract 
jwners  currently  invested  in  any  of  the 

ortfolios  involved  in  the  merger. 

urther,  the  merger  will  result  in  no  tax 

ability  to  Contract  owners. 

2.  Applicants  also  represent  that  the 
roposed  merger  will  be  consistent  with 

1  w  policies  of  the  Separate  Accounts  as 
1  Bcited  in  their  current  registration 
'.  tatements  and  reports  filed  under  the 
'  940  Act  and  with  the  general  purposes 
1  fthe  1940  Act. 

For  the  Commission,  by  the  Division  of 
'  ivestment  Management,  pursuant  to 
(  elegated  authority. 
1  fargaret  H.  McFarland, 
.  >eputy Secretary. 
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>EPARTMErn'  OF  STATE 

>ubllc  Notice  1951] 

Bfense  Trade  Advisory  Group;  Open 
»ting 

UMMARY:  Pursuant  to  section  10(a)(1)  of 
e  Federal  Advisory  Committee  Act 
FACA),  notice  is  hereby  given  of  a 
leeting  of  the  Defense  Trade  Advisory 
iroup  (DTAG).  The  DTAG,  established 
n  February  1992  pursuant  to  the  FACA 
Public  Law  92-463;  5  U.S.C.  app.  I),  is 
n  advisory  committee  consisting  of 
•rivate  sector  defense  trade  specialists, 
"hey  advise  the  Department  on  policies, 
egulations,  and  tedinical  issues 
ffecting  defense  trade. 
The  meeting  will  include  speakers 
rom  the  Bureau  of  Political-Military 
affairs;  reports  on  DTAG  Working 
Jroup  progress,  accomplishments,  and 
uture  projects;  and  unclassified 
iriefings  on  topics  of  interest  to  defense 
xporters. 

lATES:  The  open  session  will  take  place 
in  Thursday,  March  17, 1994  from  9 
.m.  to  5  p.m. 


ADDRESSES:  The  meeting  will  be  held  in 
the  Loy  Henderson  Conference  Room, 
U.S.  Department  of  State,  2201  C  Street. 
NW..  Washington.  DC  20520. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  may  attend  the  open 
session  as  seating  capacity  allows,  and 
will  be  permitted  to  participate  in  the 
discussion  in  accordance  with  the 
Chairman's  instructions. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
the  meeting  must  notify  the  DTAG 
Executive  Secretariat  by  Friday, 
February  25. 1994.  Each  person  should 
provide  his  or  her  name,  company  or 
organizational  affiliation,  date  of  birth, 
and  social  security  number  to  the  DTAG 
Secretariat  at  telephone  number  (202) 
647-4231  or  fax  number  (202)  647-4232 
(Attention:  Eva  Chesteen).  Attendees 
must  carry  a  valid  photo  ID  with  them. 
They  should  enter  the  building  through 
the  C-Street  diplomatic  entrance  (21st 
and  C  Streets,  NW.).  where  Department 
personnel  will  direct  them  to  the  Loy 
Henderson  auditorium. 

For  further  information,  contact  Linda 
Lum  of  the  DTAG  Secretariat,  U.S. ' 
Department  of  State.  Office  of  Export 
Control  Policy  (PM/EXP).  Room  2422 
Main  State,  Washington,  DC  20520- 
2422.  She  may  be  reached  at  telephone 
number  (202)  647-4231  or  fax  number 
(202)  647-4232). 

Dated:  February  8, 1994. 
Martha  C  Harris, 

Deputy  Assistant  Secretary  for  Export 
Controls,  Bureau  of  Political-Military  Affairs. 
IFR  Doc.  94-3805  Filed  2-17-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Summary  Notice  No.  PE-e4-8] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  ht>m  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  10. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. , 

600  Independence  Avenue.  SW.. 
Washington.  IK:  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington.  IX  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of    • 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  February  14. 
1994. 

Donald  P.  Byrne, 

Assistant  Qiief  Counsel  for  Regulations. 
Dispositions  of  Petitions 

Docket  No.:  2m\(i 

Petitioner:  Mr.  Dennis  Buehn 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(a) 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit 
Flying  Boat,  Inc..  d.b.a.  Chalks 
International  Airline,  to  conduct  air 
carrier  flight  crew  member  training  in 
their  Grumman  HU-16B,  which  holds 
a  restricted  airworthiness  certificate. 

Grant,  February  4, 1994,  Exemption  No. 
5428A 

Docket  No.:  26730 

Petitioner:  New  York  Helicopter 

Sections  of  the  FAR  Affected:  14  CFR 
135.244(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5507  which  granted  relief  from  the 
operating  requirements  of 
§  135.244(a)(1)  of  the  FAR  to  the 
petitioner  and  its  pilots-in-command. 


Denial,  February  7, 1994,  Exemption 
No.  5839 

Docket  No.:  26780 

Petitioner  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
121.337 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5407  to  continue  to 
allow  the  petitioner  and  other 
similarly  situated  all  cargo  operators 
relief  from  the  requirement  to  install  ■ 
Protective  Breathing  Equipment  in 
each  Class  A,  B,  and  E  cargo 
compartment. 

Grant,  January  28. 1994,  Exemption  No. 
5407B 

Docket  No.:  27555 

Petitioner:  Suburban  Air  Freight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  without  a 
TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 

Grant,  February  1, 1994,  Exemption  No. 
5837 

IFR  Doc.  94-3738  Filed  2-17-94;  8:45  am) 
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(Summary  Notic*  No.  PE-04-7] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  simimary  of  certain, 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  10. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 


Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200).  PeUUon  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11), 

Issued  in  Washington.  DC.  on  February  14. 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  24041 

Petitioner:  Butler  Aircraft  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
91.529(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
2989  to  continue  to  permit  the 
petitioner  to  operate  its  McDonnell 
Douglas  DC-6  and  DC-7  aircraft 
without  a  flight  engineer  during  flight 
crew  training,  ferry,  and  test  flights 
conducted  in  preparation  for 
firefighting  operations  under  part  137. 

Dispositions  of  Petitions 

Docket  No.:  26936 

Petitioner:  Woods  Air  Fuel,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.1 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  its  McDonnell  Douglas  DC- 
6A,  S/N  43522,  aircraft  at  a  5  percent 
increased  zero  fuel  weight  and 
landing  weight  for  the  purpose  of 
distributing  fuel  by  air  service  within 
the  State  of  Alaska  under  the  terms  of 
part  91. 

Denial,  December  17, 1993.  Exemption 
No.  5812 

IFR  Doc.  94-3739  Filed  2-17-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Multipie  Counties,  Alabama 

AQENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent.  - 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubHc  that  two 
Environmental  Impact  Statements  will 
be  prepared  for  a  proposed  highway  that 
will  traverse  the  northern  section  of  the 
State  of  Alaliama. 

•FOn  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  VVilkerson.  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard. 
Suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
SUPPtEMENTARV  INFORMATION:  The 
FHWA.  in  cooperation  with  the  State  of 
Alabama  Department  of  Transportation, 
will  prepare  two  Environmental  Impact 
Statements  (OS's)  for  Project  DPS- 
A002(001).  The  proposal  is  to  construct 
a  multi-lane,  limited  access  roadway 
that  will  function  as  a  major  segment  of 
a  Memphis  to  Atlanta  transportation 
corridor.  The  facility  will  provide  a 
direct  link  between  the  two 
metropolitan  areas. 

The  facility,  approximately  273.58 
kilometers  (170  miles)  in  length,  will  be 
divided  into  two  segments  for  location 
studies  and  assessment  of 
environmental  impacts.  Two 
Environmental  Impact  Statements  will 
be  prepared,  one  for  the  western  part  of 
the  route,  approximately  120.7 
kilometer  (75  miles)  in  length,  from  the 
existing  four-lane  facility  near  the 
Alabama/Mississippi  State  line  and 
extending  to  an  undetermined  point 
near  Interstate  Highway  65  near 
Huntsville,  Alabama  and  the  second 
Impact  Statement  written  for  the  eastern 

Eart  of  the  project,  approximately  152.9 
ilometers  (95  miles)  in  length, 
beginning  at  an  undetermined  point 
near  Interstate  Highway  65  near 
Huntsville,  Alabama,  and  extending  to 
the  four-lane  facility  near  the  Alabama/ 
Georgia  border.  There  will  be 
coordination  in  the  location  and 
environmental  studies  to  establish  a 
common  location  at  1-65. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations, 
(2)  a  no  action  alternative,  and  (3) 
postf)oning  the  action  Alternative. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
^   expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  series  of 
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p  iiblic  meetings  will  be  held  beginning 
ii  I  early  1994.  In  addition,  public 
h  Barings  will  also  be  held.  Public  notice 
V  ill  be  given  of  the  time  and  place  of 
t  le  meetings  and  hearings.  The  Draft 
E  [ivironmental  impact  Statements  will 
h  }  available  for  public  and  agency 
r  iview  and  comment  prior  to  the  public 
h  aarings. 

To  ensure  that  the  full  range  of  issues 
r  ilated  to  this  proposed  action  are 
a  Idressed  and  all  significant  issues 
i(  entified,  comments  and  suggestions 
a  e  invited  from  all  interested  parties. 
C  Dmments  or  questions  concerning  this 
p  roposed  action  and  the  EIS's  should  be 
d  irected  to  the  FHWA  at  the  address 
p  rovided  above. 

(( latalog  of  Federal  Domestic  Assistance 
P  ogram  Number  2a20S,  Highway  Planning 
id  Construction.  The  regulations 
ipiementing  Executive  Order  12372 
n  garding  intergovernmental  consultation  on 
F  Kieral  programs  and  activities  apply  to  this 
p  ogram) 

)<  e  D.  Wilkerson. 

D  vision  Administrator,  Montgomery, 
A  labama. 
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^  stional  Highway  Traffic  Safety 
A  ^ministration 

F  9search  and  Development  Programs 
Keeting 

A  iENCY:  National  Highway  Traffic 
S  ifety  Administration,  DOT. 
A  mON:  Notice. 


S  IMMARY:  This  notice  announces  a 
p  iblic  meeting  at  which  NHTSA  will 
d  >scribe  and  discuss  specific  research 
ai  id  development  projects  and  requests 
SI  iggestions  for  agenda  topics. 
D  iTES  AND  TIMES:  The  National  Highway 
T  -affic  Safety  Administration  will  hold 
a  )ublic  meeting  devoted  primarily  to 
p  esentations  of  specific  research  and 
d  (velopment  projects  on  March  23, 
1'  194.  beginning  at  1:30  p.m.  and  ending 
al  approximately  5  p.m.  The  deadline 
fc  r  interested  parties  to  suggest  agenda 
tc  pics  is  4:15  p.m.  on  March  1. 1994. 
Q  jestions  may  be  submitted  in  advance 
n  garding  the  Agency's  research  and 
di  (velopment  projects.  They  must  be 
si  bmitted  in  writing  by  March  16, 1994 
tc  the  address  given  below.  If  sufficient 
ti  ne  is  available,  questions  received 
a:  :er  the  March  16  date  will  be 
ai  swered  at  the  meeting  in  the 
d  scussion  period.  The  individual, 
gl  3up  or  company  asking  a  question 
d(  es  not  have  to  be  present  for  the 
qi  estion  to  be  answered.  A  consolidated 
Ii  t  of  the  questions  submitted  by  March 


16  will  be  available  at  the  meeting  and 
will  be  mailed  to  requesters  after  the 
meeting. 

ACXMESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detroit  Metro, 
8270  Wickham  Rd..  Romulus,  Ml  48174. 
Suggestions  for  specific  R&D  topics  as 
described  below  and  questions  for  the 
March  23, 1994,  meeting  relating  to  the 
Agency's  research  and  development 
programs  should  be  submitted  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development.  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206,  400 
Seventh  St.  SW.,  Washington.  DC 
20590.  The  fax  number  is  202-366- 
5930. 

SUPPt.EMENTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
quarterly  public  meetings.  The  series 
started  in  April,  1993.  The  purpose  is  to 
make  available  more  complete  and 
timely  information  regarding  the 
Agency's  research  and  development 
programs.  This  fifth  meeting  will  be 
held  on  March  23, 1994. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda,  in  part,  on  the 
suggestions  it  receives  by  close  of 
business  at  4:15  p.m,  on  March  1, 1994. 
Before  the  meeting,  it  will  publish  a 
notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  NHTSA  asks  that  the 
suggestions  be  taken  from  the  list  below 
and  that  they  be  limited  to  five,  in 
priority  order,  so  that  the  presentations 
at  the  March  23  R&D  meeting  can  be 
most  useful  to  the  audience.  Please  note 
that  almost  all  of  these  topics  have  been 
discussed  at  the  previous  four  meetings 
to  some  extent  and  that  presentations  at 
the  fifth  meeting  will  be  reports  on 
current  status,  results,  and  plans. 

Specific  Crashworthiness  R&D  topics 
are: 

Improved  frontal  crash  protection 

Highway  traffic  injury  studies 

Head  and  neck  injury  research 

Thorax  injury  research 

Human  injury  simulation  and  analysis 

Crash  test  dummy  component  development 

Vehicle  agressivity  and  fleet  compatibility 

Upgrade  side  crash  protection 

Upgrade  seat  and  occupant  restraint  systems 

Child  safety  research 

Electric  and  alternate  fuel  vehicle  safety 

Specific  Crash  Avoidance  R&D  topics 
are: 

Truck  crashworthiness/occupani  protection 
Truck  tire  traction 

Portable  data  acquisition  system  for  crash 
avoidance  research 
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Systems  to  enhance  EMS  response  (automatic 

collision  notification) 
Vehicle  motion  environment 
Crash  causal  analysis 
Longer  combination  vehicle  safety 
Drowsy  driver  monitoring 
Driver  workload  assessment 
Performance  guidelines  for  IVHS  systems 

(approach) 

Specific  topics  from  the  National 
Center  for  Statistics  and  Analysis  are: 

New  data  elements  for  PARS  and  NASS 
Special  crash  investigations  program 

regarding  air  bag  performance 
Pedestrian  special  NASS  data  collection 

project 
Critical  Outcome  Data  Evaluation  System 

(CODES) — Linkage  of  databases  on  police 

accident  reporting  and  medical  outcomes. 

This  meeting  is  following  on  the  next 
day  by  the  regular  quarterly  NHTSA 
Technical  Industry  Meeting,  which  is 
being  aimounced  in  a  separate  notice. 

Questions  regarding  research  projects 
that  have  been  submitted  in  writing  not 
later  than  close  of  business  on  Marth 
16,  1994,  will  be  answered  as  time 
permits.  A  transcript  of  the  meeting, 
copies  of  materials  handed  out  at  the 
meeting,  and  copies  of  the  suggestions 
offered  by  commenters  will  be  available 
for  public  inspection  in  the  NHTSA 
Technical  Reference  Section,  room 
5108.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA 
Technical  Reference  Section.  The 
Technical  Reference  Section  is  open  to 
the  public  bom  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids'* 
(e.g.  sign-language  interpreter, 
telecommunication  devices  for  deaf 
persons  (TTDs).  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifying  device),  please 
contact  Barbara  Coleman  on  202/366- 
1537  by  COB  March  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs.  Office  of  Research 
and  Development.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone: 
202-366-4730.  Fax  number:  202-36&- 
5930. 

Issued:  February  10,  1994. 

George  L  Parker, 

Associate  Administrator  for  Research  and 
Development. 
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Research  and  Special  Programs 
Administration 

international  Standards  on  the 
Transport  of  Radioactive  Materials; 
Public  Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  discuss 
U.S.  positions  for  issues  to  be 
considered  at  the  tenth  meeting  of  the 
International  Atomic  Energy  Agency 
Standing  Advisory  Group  on  Safe 
Transport  of  Radioactive  Material 
(SAGSTRAM). 
DATES:  March  9. 1994. 
ADDRESSES:  Room  6204.  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Brown,  Chief,  Radioactive 
Materials,  Office  of  Hazardous  Materials 
Transportation,  Department  of 
Transportation,  Washington,  DC  20590- 
0001;  (202)  366-4545. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  discuss  U.S. 
positions  for  issues  to  be  considered  at 
the  upcoming  tenth  meeting  of 
SAGSTRAM  to  be  held  March  21  to  25. 
1994.  in  Vienna,  Austria.  Topics  to  be 
covered  include — 

1.  The  impact  of  the  new 
recommendations  proposed  by  the 
International  Commission  on 
Radiological  Protection  (ICRP)  and  the 
draft  of  the  IAEA  Basic  Safety  Standards 
on  the  "Regulations  for  Safe  Transport 
of  Radioactive  Material,"  IAEA  Safety 
Series  #6; 

2.  Mode-related  aspects  of  the 
Regulations  e.g.  air  transport  of  large 
quantities  of  radioactive  materials  and 
sea  transport  of  irradiated  nuclear  fuel 
and  other  hazardous  radioactive 
materials;  and 

3.  Provisions  for  the  transport  of 
uranium  hexafluoride  also  covering  the 
chemical  hazards. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  related  to  the 
issues  to  be  covered  at  the  tenth  meeting 
of  SAGSTRAM  may  be  obtained  from 
RSPA.  A  listing  of  these  documents  is 
available  on  the  Hazardous  Materials 
Information  Exchange  (HMIX),  RSPA's 
computer  bulletin  board.  Documents 
may  be  ordered  by  filling  out  an  on-line 
request  form  on  the  HMIX  or  by 
contacting  RSPAs  Dockets  Unit  (202- 


366-4453).  For  more  information  on  the 
use  of  the  HMIX  system,  contact  the 
HMIX  information  center,  1-800- 
PLANFOR  (752-6367);  in  Illinois,  1- 
800-367-9592;  Monday  through  Friday. 
8:30  a.m.  to  5  p.m.  Central  time. 

Issued  in  Washington.  DC,  on  February  15, 
1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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UNITED  STATES  INFORMATION 
AGENCY 

AR  Local  Government  Project 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  proposals. 

TITLE:  Public  Administration  at  the 
Municipal  Level:  A  Program  for  the 
American  Republics. 
SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  non- 
profit organizations  to  develop  programs 
in  the  area  of  local  government/public 
administration.  The  project  should  link 
the  U.S.  or^ganization's  international 
exchange  interests  with  counterpart 
institutions  or  groups  in  the  American 
Republics. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals.  USIA  officers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the  AR 
LOCAL  GOVERNMENT  PROJECT.  This 
announcement  number  is  E/P-94-24. 
Please  refer  to  this  title  and  number  in 
all  correspondence  or  telephone  calls  to 
USL\. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m., 
Washington,  DC  time  on  March  24, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  March  24.  1994,  but 
received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  The 
grant  project  activity  should  begin  after 
July  1. 1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
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required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  AR  Local  Government 
Project  (E/P-«4-24),  Grants 
Management  Division  (E/XE).  301  4th 
Street,  SW..  room  336.  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations,  institutions 
should  contact:  Benjamin  Cromer, 
American  Republics  and  East  Asia  and 
Pacific  Division,  OfTice  of  Citizen 
Exchanges  (E/P),  room  220,  United 
States  Information  Agency,  301  Fourth 
Street.  SW.,  Washington.  DC  20547. 
Please  telephone  202-619-5326  or  fax 
202-619-4350  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation. 

Objectives  of  tlie  AR  Local  Government 
Training  Program 

The  Office  of  Qtizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 

f>roposes  a  two-way  exchange  program 
or  municipal  officials  from  the 
American  Republics  to  study  U.S. 
public  administration.  This  exchange 
will  involve  two  components:  A  two- 
week  U.S.  study  tour  by  a  delegation 
ht>m  the  American  Republics  with  a 
follow-on  visit  to  the  region  by  U.S. 
public  administration  experts.  The  U.S. 
tour  will  include  stops  in  Washington 
and  several  small  and  large  cities  and 
towns;  in  Washington,  the  delegation 
would  meet  with  oHlcials  of  such 
organizations  such  as-the  U.S.  League  of 
Cities  and  the  U.S.  Conference  of 
Mayors. 

Program  Guidelines:  National 
govenmients  in  the  American  Republics 
are  increasingly  decentralizing 
government,  transferring  such  essential 
services  as  health  care  and  education 
from  the  federal  and  state  level  to  the 
cities.  Moreover,  these  governments  are 
looking  toward  the  U.S.  for  successful 
models  to  assist  them  in  these  efforts. 

Reforms  currently  underway  in  the 
region  include  modernization  of  local 
administrative  operations,  and 
improvements  in  sanitation,  education, 
and  social  services.  Furthermore,  in 
Argentina,  the  Interior  Ministry  has 
unveiled  new  political  reforms  aimed  at 
cities,  such  as  granting  legal  status  to 
municipal  political  parties  and  giving 
voters  the  power  to  recall  elected 
officials.  Assisting  and  influencing  these 
developments  is  an  invaluable 
investment  in  democracy  building  and 
another  tool  in  the  fight  against  ofBcial 
corruption  in  Latin  America. 

USIA  is  interested  in  propasab  for 
programs  that  will  foster  effective 
administration  of  local  aitd  regional 
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go^«mments  in  the  region.  Programs 
mij  ht  examine  and  seek  to  improve 
reli  tionships  among  local  executive, 
leg  slative,  and  judicial  elements,  or 
the  f  might  address  the  knowledge  and 
ski  Is  necessary  to  administer  one  or 
mo  «  of  these  branches  of  local 
gov  Brnment. 

F  rogram  topics  could  include  judicial 
adr  linistration,  budget  development, 
fim  ncial  management,  tax  policies  and 
me  ihanisms,  election  practices, 
ma  lagement  of  municipal  services, 
pri'^atization  of  government  property, 
cor  sumer  protection,  business 
reg  ilation  (as  opposed  to  control), 
lice  nsing,  or  environmental  protection. 
Pro  ^rams  might  further  the  development 
of  i  iformation  and  library  systems 
rel(  vant  to  local  government  or  improve 
cor  imittee  and  staff  structures  of  local 
gov  emments. 

S  tudy  tours  could  examine  specific 
issi  les  such  as  city-state  and  state- 
fed  iral  relations,  explaining  how  local 
gov  emments  implement  state  and 
fed  iral  programs,  and  the  workings  of 
cit]  administrations,  exploring  how 
citi  »s  can  increase  efnciency.  reduce 
.cos  ts.  improve  services,  and  satisfy  local 
en^  ironmental  concerns  such  as  sewage 
trei  tment  and  recycling  requirements. 

1  raining  in  the  American  Republics 
she  uld  be  conducted  mostly  in  local 
cer  ters.  preferably  those  outside  the 
caj  ital  city.  Projects  should  lay  the 
gro  jndwork  for  new  and  continuing 
lin  LS  between  professional 
org  mizations  in  the  U.S.  and  the 
An  erican  Republics. 

'  he  political  climate  facing  U.S. 
cit  iS,  including  municipal  elections 
pai  ticipation  by  citizens  in  local 
ele  :tions,  and  the  roles  of  city  managers, 
ma  fOTs,  and  city  councils,  is  another 
asp  ect  that  should  be  addressed. 

F  ursuant  to  the  Bureau's  authorizing 
leg  slation,  grant  programs  must 
ma  ntain  a  non-political  character  and 
she  uld  be  balanced  and  representative 
of  I  le  diversity  of  American  political, 
soc  iai  and  cultural  lifei. 

;  election  of  Participants:  Parlicipants 
wi  I  be  selected  by  USIS  Posts. 
De  egates  should  speak  Spanish,  or  if 
thf  ^  are  from  a  non-Spanish  speaking 
coi  ntry  in  Latin  America,  understand 
Spi  nish.  Elected  and  appointed  officials 
fro  n  the  Southern  Cone  region  will  be 
giv  m  higher  priority  in  the  selection 
pre  cess,  however,  delegates  from  other 
co»  ntries  in  the  American  Republics 
su(  h  as  Colombia  and  Venezuela  can  be 
inc  uded.  Moreover,  countries  such  as 
Honduras  and  Venezuela  that  have 
rec  mtly  introduced  direct  elections  of 
loc  il  officials  will  be  given  higher 
pri  >rity. 


Delegates  will  also  be  selected  for 
their  ability  to  influence  local  pubUc 
administration  in  their  home  country. 
For  instance,  Argentinean  participants 
may  be  members  of  the  National 
Academy  of  Public  Administration, 
which  is  establishing  an  Institute  of  Qty 
Administration  in  Argentina,  or  from 
provinces  where  reforms  are  in  place.  A 
byproduct  of  the  program  will  be  the 
interaction  among  delegates  who  will  be 
able  to  discuss  common  problems,  and 
potential  solutions,  with  their  peers. 

This  project  will  be  executed  by  a 
U.S.  not-for-profit  institution  that, 
through  its  proposal,  illustrates 
extensive  experience  and  success  in 
coordinating  international  exchange 
programs.  U.S.  organizations  with 
established  working  relationships  with 
counterpart  institutions  in  the  American 
Republics  will  receive  priority 
consideration  under  this  competition. 
At  the  conclusion  of  this  exchange,  the 
grantee  will  conduct  participant 
evaluations  and  submit  a  final  report  to 
USL\. 

Funding:  Competition  for  USIA 
funding  support  is  intense.  Selection  of 
-a  grantee  institution  is  based  on  the 
substantive  nature  of  the  program 
proposal;  the  applicant's  professional 
capability  to  carry  the  program  through 
to  successful  conclusion:  and  cost 
effectiveness  such  as  in-kind 
contributions  and  the  ability  to  keep 
overhead  costs  at  a  minimum. 

USIA  can  devote  up  to  $175,000  for 
this  project;  however,  organizations 
with  fewer  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000,  and  their  budget  submission 
should  correspond  to  this  limitation. 

All  proposals  should  demonstrate  in- 
depth,  substantive  knowledge  of  the 
relevant  issues,  established  connections 
with  partner  institution.<>,  and  the 
capacity  to  organize  and  conduct  the 
program.  Organizational  abilities 
include:  appropriate  orientation 
activities  for  the  participants;  detailed 
work  plan  for  all  phases  of  the  project, 
tentative  agendas  for  study  toUrs. 
workshops,  and  internships;  letters  of 
commitment  from  internship  hosts;  and 
selection  procedures. 

Applicants  may  wish  to  consult  the 
USIS  office  at  the  appropriate  U.S. 
Embassy  before  submitting  proposals. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  with  partner 
organizations  in  the  American 
Republics  that  can  help  ensure  the 
program  meets  its  goals  and  objectives. 
Applicants  are  encouraged  to 
demonstrate  partner  relationships  by 
providing  copies  of  correspondeiKe  or 
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other  m8tnr)al»  as  appeodtces  to. 
proposals. 

Moreover,  these  partner  institutions 
are  encouraged  to  provide  cost -sharing 
or  significant!  inrkiiid  contributions  such 
as  local  housing,  transportation, 
interpreting,  transl^ng  and  other  local 
currency  costs  and  to  assist  with  the 
organization  of  projects. 

Materials  Development  USIA 
encourages  the  dev«lopment,  where 
needed,  of  written,  audio  and  video 
materials  in  the  local  language  to 
enhance  the  programs.  For  example,  if 
not  already  available,  glos.<aries  of 
specia!i.£eiJ  terms  in  local  government  or 
public  adrninislraticn  might  be 
developed. 

Scope:  Proposals  should  limit  their 
focus  to  local  govenionce.  Proposals  for 
programs  that  are  broader  in  scope  will 
be  eligitiie,  but  arv  less  likely  to  receive 
USIA  support  USL^  encouragc>s 
proposals  that  feature  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  schemeato 
create  professional  networks  or 
professional  associations  to  disseminate 
information;  and  other  enduring 
aspects. 

Participant  SelectJon:  AH  grant 
proposals  must  clearly  describe  the  type 
of  persons  who  will  participate  in  th« 
program  as  well  as  the  process  by  which 
participants  will  be  selected. 

I^ro^wns  in  support  of  internships  in 
the  U.S.  must  include  letters  tentatively 
committing  best  institutions  ta  support 
the  internships.  In  the  selection  of  all 
foreign  partjci  pants,  USIA  and  USIS 
Posts  retain  the  right  to  nominate 
participants  sndto  accept  or  deny 
participants  recommended  by  iho 
program  institution. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  pr  jposal.  they 
may  also  inctudo  separate  siib-budgets 
for  e.T-.h  piojram  component,  phase, 
location,  or  activity.  Competition  for 
USIA  funding  support  is  y^a.  Plea.se 
note;  All  participants  wiil  oe  covered 
under  the  terms  of  a  USIA-spoosored 
health  in.surance  policy.  The  premium 
is  paid  by  USL\  directly  to  the 
insura\ico  company. 

The  following  costs  are  eligible  for 
funding: 

1.  Transportation  costs.  International 
and  domestic  air  fares,  visas,  transU 
costs,  and  ground  transportation  costs 
are  eligible-  for  hmding. 

2  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $14Q/day  iorpmgram  participants 
or  the  published  U.S  Federal  per  diem 
rates  for  individuai  American  cities.  Fot 
activities  outside  the  U.S...tbe  published 
federal  per  diem  Gates  must  be-  used. 


Note:  Grantee  staff  must  use  the  publishad 
federal  per  diem  rates,  not  tine  flat  rata. 

3.  Interpreters.  Interpreters  for  the 
U.S.  program  are  provided  hy  the  U.S. 
State  Department  Lang>iage  Services 
Division.  Generally,  two  .simultaneous 
interpreters  are  provided  for  every  four 
visitors  who  need  interpretation.  USIA 
grants  do  not  pay  for  foreign  interpreters 
to  accompany  delegations  from  their 
home  country.  Grant  proposal  budgets 
should  contain  a  flat  $140/Llay  per  diem 
for  each  Department  of  State  (DOS) 
interpreter,  as  well  as  home  program- 
home  air  transportation  of  5400  per 
interprBter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary-  expen.ses  for 
interpreters  are  covered  elsewhere  and 
should  not  be  part  of  an  applicant's 
proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  a  one-time 
cultural  allowancG  of  $150  per  person, 
in  addition  to  a  book  allowance  of  $50. 
Escorts  are  reimbursed  for  actual 
cuhural  expenses  up  to  $150.  U.S.  staff 
do  not  receive  these  allowances. 

5.  Consultants.  Consultants  may  be 
employed  to  provide  specialized 
expertise  or  to  make  presentations. 
Generally,  honoraria  should  not  exceed 
$250  per  day. 

Subcontracting  organizations  may 
also  be  u-sed,  in  which  case  the  v^tten 
agrwiment  between  the  pro.spective 
grantee  and  subcontractor  should  be 
included  with  the  proposal. 

6.  Room  rental.  Room  rental  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  Oi5e  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5--$6  for 
a  lunch  and  $14-$20  for  a  dinner,  this 
amount  includes  room  rental  if 
applicable.  The  number  of  Invited 
guests  may  not  exceed  paTdci pants- by 
mere  than  a  fac-tor  of  two  to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  This  allowance  is  for 
incidental  expenditures  'nciured  during 
intenialional  travel. 

10.  Costs  for  an  audit  The  proposal 
MUST  Include  the  cost  of  an  audit  that 

a.  Complies  with  the  requirements  of 
OMB  circular  No.  1-133,  Audits  of 
Institutions  of  Higher  Education  Mid 
Other  Nonprofit  Institutions; 

b.  Complies  with  the  requirements  of 
the  American  Institute  of  Certified 
Public  Accountants  tAICP A)  Statement 
of  Position  (SOP)  No;  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  siich  a 
rata  is  being  proposed, 


The  audit  costs  shell  be  identified 
separately  fer 

a.  Preparation  of  basic  financir:! 
statements,  and  other  accounting 
services;  and 

b.  Preparation  of  the  supplememal 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133,  AKPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indiretit  cost  rate 
computation^. 

11.  Cost-sharing.  Cost-sharing  in  the 
form  of  allowable  direct  or  indirect  costs 
is  encouraged.  The  reeipioil  must 
maintain  written  records  to  support  all 
allowable  costs  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  U.S. 
govermnent  Such  records  are  subject  to 
audit. 

The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 
in  accordance  with  OMB  Circular  A- 
110.  Attachment  E.  "Cost-sharing  and 
Matching"  and  should  be  described  in 
the  proposal.  In  the  event  the  recipient 
does  not  provide  the  minimum  amouiit 
of  cost  sharing  as  stipulated  in  th» 
recipient's  bttdget,  the  Aj^eney's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

Application  Requirements:  Proposals 
must  be  stmctured  in  accordance  with 
the  instrut:tions  contained  in  the 
application  package. 

Review  Process:  USIA  acknowledj^e 
receipt  of  all  proposals  and  wiU  review 
them  for  technical  eligibility.  Proposals 
will  be  deemed  ineligible  if  they  do  not 
fully  adhere  to  the  guidelines 
established  hemin  and  in  the 
application  packet  Eligible  proposals 
will  be  forwarded  to  panels  of  USLA 
officers  for  advisory  review.  Proposals 
are  reviewed  by  USIS  posts  and  by 
USLA's  Office  of  American  Republics. 
Proposals  may  also  be  reviewed  by  the 
Office  of  (.Jeneral  Counsel  or  other 
Agency  ofSces.  Funding  decisions  are  at 
the  di.screfion  of  the  Associate  Director 
for  Educational  and  Cultural  Afeirs. 
Final  technical  authority  for  grant 
awards  resides  wifh  USIA "s  contracting 
officer. 

The  award  of  any  grant  is  subject  to 
availability  of  funds.  The  U.S. 
Govemmem  reserves  the  right  to  reject 
any  or  ail  applications  netreived.  VSL\ 
will  not  pay  for  design  and  development 
costs  associated  with  submitting  a 
proposal.  Applications  are  submitted  at 
the  risk  of  theapplicant;  should 
circumstances  prevent  award  of  a  grant 
all  preparation  and  submission  costs  are 
at  the  applicant's  expense. 

USIA  will  not  award  funds  far 
activities  conduct»d  prior  to  the  actual 
grantaunrdt 


flevjew  Criteria:  USIA  will  consider 
proposals  based  on  the  objectives  stated 
in  this  RFP,  as  well  as  the  following 
criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality  and  relevance 
to  USIA's  mission,  and  demonstrate  a 
clearly  defined  need. 

2.  Institutional  Ability/Capacity/ 
Record:  Applicants  should  demonstrate 
the  potential  for  program  excellence  by 
documenting  previous  successful 
programs.  If  an  organization  is  a  former 
USIA  grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  is  essential. 

3.  Project  Personnel:  Thematic  and 
logistical  expertise  should  be  relevant  to 
the  proposed  program.  Resumes 
included  with  the  proposal  should 
reflect  this  relevance. 

4.  Program  Planning:  A  detailed  work 
plan  should  provide  time-lines  for  the 
accomplishment  of  each  phase  of  the 
project  and  clearly  demonstrate  how  the 
grantee  institution  will  meet  these 
deadlines.  In  addition,  the  work  plan 
should  indicate  how  it  will  accomplish 
project  goals. 

5.  Thematic  Expertise:  Proposals 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-Cultural  Expertise  and  Area 
Expertise:  Proposals  should  show 
evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  area/country. 

7.  Multiplier  Effect/Follow-On 
Activities:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  facilitate  sharing  of 
information,  and  establish  long-term 
institutional  and  individual 
relationships.  Proposals  should  also 
reflect  an  institution's  commitment  to 
continued  exchange  activity  beyond  the 
term  of  the  USIA  grant. 

8.  Cost-Effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

9.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution. 

10.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  The  applicant  should 
include  a  draft  of  a  questionnaire  or 
other  evaluation  technique  to 
demonstrate  which  e\'aluation  method 
will  be  utilized.  Applicants  will  be 
expected  to  submit  intermediate  reports 
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The  terms  and  conditions  published 
?FP  are  binding  and  may  not  be 
'  by  any  USIA  representative, 
anfetory  information  provided  by  USIA 
cofitradicts  published  language  will  not 
ing.  Issuance  of  the  RFP  does  not 
constittite  an  award  commitment  on  the  part 
of  the  1  J.S.  Government.  Awards  cannot  be 
made  i  ntil  funds  have  been  fully 
appro;  riated  by  the  U.S.  Congress  and 
ailocat  Hi  and  committed  through  internal 
USIA  I  rocedures.  Applicants  will  be  notified 
of  the  Bsults  of  the  review  process  on  or 
about   Line  1. 1994.  Awarded  grants  will  be 
subjec  to  periodic  reporting  and  evaluation 
requin  ments. 

Date  i:  February  10. 1994. 
Barry  ^ulton. 

Acting  Associate  Director,  Bureau  of 
Educa  ional  and  Cultural  Affairs. 
PR  Da  .  94-3679  Filed  2-17-94.  8:45  ami 
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Agen<  y 
ACTtOI 


Title:  l)us8ia-U.S.  Teacher  Exchange 
Progr  im  (RUSTEP) 

AGENqY:  United  States  Information 

Notice — request  for  proposals. 


SUMMi  iRY:  The  Office  of  Academic 
Progr  ms  (E/Al  of  the  United  States 
Inforr  lation  Agency  [USIA]  invites 
applii  ations-from  U.S.  educational, 
cultui  al,  and  other  not-for-profit 
organ  zations,  with  a  minimum  of  four 
years  experience  in  successfully 
admiiiistering  international  exchange 
progn  ims.  to  arrange  U.S.  teaching 
assigi  ments  and  programming  for  25 
exper  enced  Russian  teachers  in  U.S. 
schoc  s,  colleges,  and  universities;  to 
monii  or  the  Russian  teachers  in  the 
partic  ipating  U.S.  schools  and  colleges/ 
unive  rsities  during  academic  year  1994- 
95;  to  identify  five  experienced 
Amei  can  teachers  to  teach  in  Russia: 
and  t(  I  provide  program  evaluations. 
Cons<  rtia  of  U.S.  non-profit  • 
organ  zations  may  also  collaboratively 
devel  )p  program  proposals  in  response 
to  thi; ;  announcement.  Only  one 
organ  zation  or  consortium  will  be 
awan  ed  the  grant. 

Th  5  program  may  be  funded  by  the 
Free<  am  Support  Act  and  final  awards 
are  si  bject  to  the  availability  of  FY94 
funds. 

DATE!  :  Deadline  for  proposals:  AM 
copie  >  of  proposals  for  grants  under  this 
reque  ;t  must  be  received  at  the  U.S. 
Infon  lation  Agency  by  5  p.m. 
Washington.  DC  time  on  March  18, 
1994.  Faxed  documents  will  not  be 
accep  ted,  nor  will  documents 
postn  larked  on  March  18  but  received  at 


a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that  its 
proposal  is  received  by  the  above 
deadline. 

Approximate  program  dates 
(participants'  arrival  and  departure): 
August,  1994  to  end  of  the  academic 
year  in  May  or  June  1995. 

Duration:  The  award  will  begin 
approximately  four  months  prior  to 
participants'  arrival  date  in  August. 
1994,  for  which  period  only 
administrative  costs  concerned  with 
recruitment,  placement  and  orientation 
planning  will  be  allowed.  The 
termination  date  will  be  approximately 
three  months  following  participants' 
departure  to  their  home  countries.  No 
funds  may  be  expended  until  the 
agreement  is  signed. 
ADDRESSES:  The  original,  four  fully, 
tabbed  copies  (Tabs  A-U),  and  10  copies 
(Tabs  A-D)  of  the  completed 
application,  including  required  forms, 
should  be  submitted  in  the  format 
described  in  the  Bureau's  application 
package  and  mailed  to:  U.S.  Information 
Agency.  Ref:  Freedom  Support — 
Teacher  Exchange,  Grants  Management 
Division,  E/XE.  room  336,  301  4th 
Street.  SW.,  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations/institutions 
should  contact  Ilo-Mai  Harding,  Teacher 
Exchange  Branch,  E/ASX,  room  353, 
301  4th  Street  SW.,  Washington.  DC 
20547,  telephone:  (202)  619-^556,  fax 
(202)  401-1433,  to  request  detailed 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information,  and  the  Attachment 
Checklist  outlining  the  contents  of  a 
complete  application  package. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
hfe. 

Overview 

Grant  funding  is  intended  to  provide 
an  opportunity  for  25  experienced 
Russian  teachers  from  secondary 
schools  and  pedagogical  institutes  to 
actively  teach  in  U.S.  classrooms, 
experience  community  life  in  the 
United  States,  and  develop  projects  in 
such  areas  as  teaching  methodologies, 
curricula,  and/or  text  book  writing  for 
use  in  Russia.  The  grant  also  provides 
for  five  experienced  U.S.  teachers  to 
introduce  teaching  methodologies, 
curricula,  and/or  text  book  writing 


approaches  to  Russian  secondary 
schools  and  pedagogical  institute. 
USIA  is  interested  in  proposals- that 
foster  long-term  linkages  between  U.S. 
high  schools  and  colleges/uiriversities 
and  comparable  Russian  schools  and 
pedagogical  institutes.  The  participating 
U.S.  schools  and  colleges/universities 
should  reflect  a  broad  institutional  and 
geographic  diversity.  Additionally,  in 
selecting  the  participating  host 
institutions,  the  recipient  institution 
should  be  mindful  of  USIA's  goal  to 
reflect  the  cultural  and  ethnic  diversity 
of  the  U.S.  in  all  programs.  While  the 
benefits  of  the  exchange  may  be  directly 
enjoyed  by  the  Russian  participants,  the 
American  institutions  and  individuals 
will  also  gain  from  the  cultural  and 
professional  expertise  which  these 
Russian  educators  are  able  to  offer. 

Guidelines 

Eligibility:  U.S.  non-profir 
educational,  cultural,  and  other  not-for- 
profit  organizations  with  a  miniimmi  of 
four  years  experience  in  successfixlly 
administering  international  exchange 
programs  are  eligible  to  apply. 

Program  planning  and  administration: 
The  recipient  organization  will  be 
responsible  for  activities  related  to  the 
identification  of  host  U,S.  educational 
institutions,  placement  of  Russian 
teachers  therem,  identification  of  U.S. 
teachers  to  be  assigned  in  Russia,  and 
all  program  logistics,  as  described 
belovv,  orientation  coordination, 
coordination  of  one  mid-program 
seminar,  monitoring  in  the  U.S..  and 
program  evaluation. 

The  following  factors  should  be 
considered  and  addres'Jed  in  detail  in 
proposals  which  are  submitted  by 
applicants: 

A.  The  recruit-Tient  and  selection  of 
host  U.S.  educational  institutions:  USIA 
v\ill  be  responsible  for  the  final 
approval  of  all  participating  host 
institutions.  The  recipient  organization 
will  be  responsible  for 
—Identifying  U.S.  secondary  schools 

and  accredited  institutions  of  higher 

education  to  host  the  selected  Ru&sian 

participants; 
—Working  with  U.S.  institutions  to 

devise  constructive  teaching 

assignments  in  the  teachers  fields  of 

expertise;  and 
—Assuring  that  host  institution  officials 

will  identify  affordable  housing,  to  be 

paid  for  with  each  participant's  USL\ 

stipend. 

The  recipient  organization  will  place 
no  fewer  than  25  teachers  in  separate 
schools/colleges.  Some  placements  will 
be  for  one  full  academic  year  and  some 
for  one  semester  The  specific  number  of 


each  will  be  determined  by  USIA.  The 
organization  must  demonstrate  the 
capacity  to  secure  quality  school/college 
placements.  The  proposal  must  include 
a  description  of  the  process  the 
organization  will  use  to  make  school/ 
college  placements. 

To  reflect  the  diversity  of  the  country, 
placements  will  be  spread  all  across  the 
U.S.  At  the  same  time,  the  recipient 
organization  may  concentrate  groups  of 
teachers  in  clusters  of  two  to  three  in  a 
given  area  or  region.  The  purpose  of 
clustering  is  to  facilitate  periodic 
gatherings,  networking  among 
participants,  and  coordination  of 
programming  and  ejtcursions,  as  v»ell  as 
monitoring  and  feedback.  Ail  proposals 
must  identify  the  target  regions,  states 
and/or  communities  in  which 
placements  will  be  soughL 

During  the  exchange  period, 
participants  should  have  sole 
responsibility  for  no  more  than  three 
courses  (two  at  the  post-secondary  level) 
at  one  time  and  should  be  given 
opportunities  to  observe,  team  teach  and 
serve  as  cultural  resources.  Outside  of 
the  assigned  school  setting,  participants 
should  be  provided  opportunities  to 
visit  other  school  systems,  interact  in 
the  community  and  possibly  attend 
courses  at  local  universities. 

The  host  institution  will  be  expected 
to  provide  a  buddy  system  and 
mentorship  by  at  least  one 
administrator,  appropriate  orientation 
ac-tivities,  appropriate  days  of  leave  for 
professional  development  and  language 
training,  and  other  considerations 
which  are  valuable  to  international 
visitors. 

Each  teacher  will  be  required  to  work 
on  and  complete  by  the  end  of  his/her 
tenure  a  project  designed  to  capture  his/ 
her  educational  experiences  in  the 
United  States  and  to  enhance  teaching 
practices  in  Russia.  Examples  of  such 
projects  are:  Writing  textbooks, 
developing  new  curriculum,  or 
comparing  methodologies.  Following 
guidelines  provided  by  USIA,  through 
the  recipient  organization,  the  host 
institutions  will  be  expected  to  provide 
support  and  guidance  as  well  as 
sufficient  time  to  complete  the  project. 

B.  The  placement  of  Russian 
candidates:  USIA  will  be  responsible  for 
final  selection  of  all  Russian 
participants.  Candidates  will  be 
recruited  by  an  independent 
organization  based  in  Russia,  under 
contracTt  with  USL\.  The  U.S.  recipient 
organization  will  be  responsible  for 
—Reviewing  the  Russian  dossiers;  and 
— Placing  the  teachers  in  appropriate 

institutions  after  securing  the 

approval  of  a  candidate  by  the  host 

institution. 


Selected  participants  wrill  be  fluent  in 
English.  The  majority  of  participants 
will  be  experienced  teachers  of  social 
sciences.  Other  fields  from  which 
participants  will  be  drawn  include 
English  as  a  foreign  language,  business, 
math  and  science.  Courses  to  be  taught 
could  include  topics  such  as  English  as 
a  Second  Language,  Russian  culture 
and/or  Russian  literature,  and  statistics. 

C.  The  identification  of  American 
educators  to  teach  in  Russia:  USIA  will 
be  responsible  for  final  selection  of  all 
U.S.  participants.  The  U.S.  recipient 
Institution  will  be  responsible  for: 

— Soliciting  applications  fronj 
secondary  aiid  post-secoodary 
educators  associated  with  the 
participating  institutions  (U.S. 
institutions  hosting  EUissian 
educators); 
— Developing  an  application  form  using 

existing  USIA  nuxleU;  and 
— Communicating  with  an  independent 
organization  based  in  Russia, 
contracted  by  USIA.  who  is 
responsible  for  the  placement  of  U.S 
teachers  in  Russian  institutions. 
Applicants  must  meet  the 
qualifications  deemed  necessary  by 
USIA.  Some  placements  will  be  for  an 
academic  year  and  some  for  one 
semester  The  specific  number  of  each 
will  be  determined  by  the  recipient 
institution  in  consultation  with  USIA. 

D.  Logistics,  Orientation  and 
Maintenance  in  the  U.S.;  The  recipient 
will  be  responsible  for: 

— Arranging  in-boimd  and  out-bound 

international  travel  for  all 

participants; 
— Coordinating  domestic  transportation 

in  Russia  to  and  from  the  point  of 

international  travel  with  USIA 

designated  organization  in  Moscow; 
— Arranging  U.S.  domestic  and  local 

travel  for  all  participants; 
— Preparing  and  sending  necessary  pre- 

departiue  orientation  materials  to  all 

participants; 
— Assisting  U.S.  teachers  in  acquiring 

Russian  visas; 
— Conducting  a  three-day  orientation 

program  in  Washington,  D.C.  for  all 

participants; 
— Conducting  a  two-day,  mid-program 

seminar  on  teaching  methodologies 

and  curriculum  development  for  the 

Russian  participants; 
— Providing  sufficient  guidelines  (such 

as  time-lines,  standards,  and 

responsibilities)  to  both  the  host 

institution  and  the  Russian  educator 

throughout  the  conception, 

development  and  completion  of  the 

individual  projects; 
—Gathering  tnese  projects  to  be  part  of 

the  final  evaluation  report  to  USIA; 
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— Disbuising  stipend  in  three 
installments,  with  the  first  installment 
larger  than  subsequent  amounts  to 
allow  for  "settling-in"  expenses; 

— Administering  tax  withholding  and 
reporting  as  required  by  Federal. 
State,  and  local  authorities  and  in 
accordance  with  relevant  tax  treaties; 

— Providing  assistance  to  Russian 
participants  regarding  tax  procedures; 

— Disbursing  books/materials  allowance 
checks  and  providing  teachers  with 
guidance  for  use  of  this  materials 
grant; 

— Purchasing  computers  and  software. 
including  electronic  communication 
capabilities  (which  will  be  usable  and 
serviceable  in  Russia)  for  use  during 
and  after  the  program; 

— Providing  more  than  adequate 
training  for  Russian  participants  in 
the  use  of  basic  software,  especially 
electronic  communications;  and 

— Communicating  clearly  the  guidelines 
and  information  regarding  visa 
regulations  and  the  participants' 
expedient  return  upon  completion  of 
the  program; 

— Enrolhng  participants  in  USIA 
insurance  programs  and  preparing 
insurance  identification  cards. 
The  organization's  approach  to  the 

Washington,  D.C.  orientation  and  mid- 
term seminar,  in  terms  of  program  and 

logistics,  should  be  described. 
Proposed  Budget:  Grant-funded  items 

of  expenditure  will  include,  but  are  not 

limited  to.  the  following  categories: 

Program  Costs: 

— A  stipend  of  $2,000  per  month  for 
each  Russian  and  U.S.  teacher  for 
basic  support  and  housing  expenses; 

— A  book  allowance  of  $1,000  for  each 
Russian  and  U.S.  teacher  to  purchase 
U.S.  educational  materials  for 
donation  to  the  Russian  home/host 
institutions; 

—A  personal  computer  for  each  Russian 
and  U.S.  teacher  to  use  during  the 
program  and  subsequently  donate  to 
the  Russian  home/host  institution; 

— International  and  domestic  (in  Russia 
and  U.S.)  transportation  for  each 
Russian  and  U.S.  teacher  from  the 
home  city  to  orientation,  from 
orientation  to  the  city  of  assignment, 
and  return  to  the  home  city; 

— A  three-day  orientation  program  in 
Washington.  DC  for  U.S.  and  Russian 
participants,  including  lodging, 
meals,  speaker  fees,  materials, 
facilities,  local  transportation,  etc.; 

— Preparation  and  shipment  of  pre- 
department  orientation  materials; 

— A  two-day.  mid-program  seminar  for 
the  Russian  participants,  including 
domestic  and  local  transportation. 


lo<  ging.  meals,  speaker  fees. 

ma  terials.  facilities,  etc.; 
— Co  nputer  training  and  other 

pn  fessional  development;  and 
— ^Ta  c  withholdings,  if  necessary. 

Ac  ministrative  costs: 
— Sa  aries  and  beneHts; 
— Co  nmimications  (e.g.,  fax,  telephone. 

po  itage); 
— Of  ice  supplies; 
— If  I  ecessary.  administration  of  tax 

wi  hholding  and  reporting  as  required 

by  federal.  State,  and  local  authorities 

ani  I  in  accordance  with  relevant  tax 

tre  ities; 
— Ai  dit  expenses,  as  outlined  below; 
— Ot  ler  direct  costs;  and 
— In(  irect  costs. 

Ac  ministrative  costs  should  be  kept 
low;  his  will  be  an  important  factor  in 
the  g  ant  competition.  Organizations 
must  submit  a  comprehensive  line  item 
budg  >t.  Details  are  available  in  the 
appl  cation  packet.  Organizations 
shou  d  be  familiar  with  OMB  Circulars 
AlK  .  A122/A-21  and  A133/A-128  on 
cost  iccounting  principles. 

Co  ;t  sharing  is  strongly  encouraged. 
Cost  sharing  may  be  in  the  form  of 
allov  able  direct  or  indirect  costs.  The 
recip  lent  must  maintain  written  records 
to  su  iport  all  allowable  costs  which  are 
clain  ed  as  begin  its  contribution  to  cost 
parti  :ipation,  as  well  as  costs  to  be  paid 
by  th  B  federal  government.  Such  records 
are  s  ibject  to  audit. 

Tfa  a  basis  for  determining  the  value  of 
cash  |and  in-kind  contributions  must  be 
in  acrordancx  with  OMB  Circular  A 110, 
Atta(  hment  E.  Cost  sharing  and 
mate  ling  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  iharing  as  stipulated  in  the 
recif  ient's  budget,  the  Agency's 
cont  ibution  will  be  reduced  in 
prop  srtion  to  the  recipient's 
cont  ibution. 

Th  B  recipient's  proposal  shall  include 
the  (  ost  of  an  audit  that: 

(1  Complies  with  the  requirements  of 
OMI  Circular  No.  A-133.  Audits  of 
Insti  utions  of  Higher  Education  and 
Othj  r  Nonprofit  Institutions; 

(2  Complies  with  the  requirements  of 
Amt  rican  Institute  of  Certified  Public 
A{x<  untants  (AICPA)  Statement  of 
Posi  ion  (SOP)  No.  92-9;  and 

(3  Includes  review  by  the  recipient's 
inde  >endent  auditor  of  a  recipient- 
prep  ired  supplemental  schedule  of 
indii  ect  cost  rate  computation,  if  such  a 
rate  s  being  proposed. 

Tl:  e  audit  costs  shall  be  identified 
a  -ately  for: 
Preparation  of  basic  Hnancial 
statement  and  other  accounting  services: 
and 
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(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.,  A-133,  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Re\'iew  process:  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  appUcation  packet.  Eligible 
proposals  urill  he  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contract 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Asscx:iate  Director  of 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  Agency's  Office  of 
Contracts. 

flevj'ew  Criteria:  Technically  eligible 
apphcations  will  be  competitively 
reviewed  acxording  to  the  following 
criteria: 

1.  Reasonable.  Feasible,  and  Flexible 
Objectives:  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  purposes  as  outlined 
in  this  RFP. 

2.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

3.  Cost  Effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Proposals  should  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contribution. 

4.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

5.  Institution's  Track  Record/Ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
recipients  and  the  demonstrated 
potential  new  applic:ants. 

6.  Follow-on  Activities:  proposals 
may  provide  an  independent  plan  for 
continued  activity  (without  USIA 
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support)  and  communication  which 
insures  that  USIA  supported  programs 
are  not  isolated  events. 

7.  Evaluation  Plan:  Proposals  should 
provide  a  plan  for  evaluation  by  the 
recipient  institution. 

8.  Geographic  Diversity:  The  Agency 
will  seek  to  provide  geographic 
diversity  through  the  placement  in  the 
United  States. 

9.  Organizational  Restrictions:  The 
Agency  will  need  to  consider  any 
restrictions  an  organization  may  have  on 
their  acceptance  of  teachers  for  the 
placement  program.  If  no  restrictions  are 
mentioned  and  explained  in  the 
proposal,  the  organization  is  obligated 
to  acxept  any  participant  assigned  by 
the  Agency. 

10.  Organizational  Standing:  An 
organization  submitting  a  proposal 
should  be  in  good  standing  with  USIA 
and  the  Council  on  Standards  for 
International  Educational  Travel. 

11.  Re-entry  Training:  The  proposal 
should  demonstrate  the  organization's 
understanding  of  the  importance  of  re- 
entry training  and  describe  the  content 
of  the  proposed  program. 

Notice:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
prcx:edures. 

The  winning  organization  may  be 
asked  to  conduct  a  second  and  possibly 
third  year  of  the  RUSTEP,  depending 
upon  the  organization's  performance 
during  year  one  and  the  availability  of 
,  program  funds. 

Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  in  April.  1994.  Awarded  grants 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  10. 1994. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(PR  Doc.  94-3678  Filed  2-17-94;  8:45  am) 
BILUNQ  CODE  «230-01-M 


Russian  Teaching  Assistants  Program 
(RTAP)  in  the  United  States 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  proposals. 


SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cultiual.  and  other 
not-for-profit  organizations,  to  arrange  a 
teaching  assistantship  program 
primarily  for  a  full  academic  year  for  up 
to  60  young  Russian  grachiate  students 
and  recent  graduates  of  pedagogic:al 
institutions.  The  program  should 
provide  participants  with  assistantships 
to  teach  at  U.S.  post-secondary 
institutions  under  professional 
supervision  and  expose  them  to  U.S. 
teaching  methods,  teaching  aids, 
curricula,  and  technology  used  at  both 
the  secondary  and  post-secx}ndary 
levels. 

This  program  is  funded  by  the 
Freedom  Support  Act,  and  final  awards 
are  subject  to  the  availability  of  FY  94 
funds. 

DATES:  Deadline  for  proposals.  All 
copies  must  be  received  at  USIA  by  5 
p.m.  Washington,  DC  time,  on  March 
18, 1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  March  18  but  received  at  a 
later  date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline. 

Approximate  program  dates 
(participants'  arrival  and  departure): 
August  26, 1994,  to  end  of  the  academic 
year  in  May  or  June  1995. 

Duration:  The  award  will  begin 
approximately  four  months  prior  to 
participants'  arrival  date  in  August 
1994.  The  termination  date  will  be 
approximately  three  months  following 
participants'  departure.  No  funds  may 
be  expended  until  the  agreement  is 
signed. 

ADDRESSES:  Three  originals,  containing 
tabs  A-U  (see  "Application  Checklist" 
in  Application  Package),  and  10  copies, 
containing  tabs  A-D,  of  the  completed 
proposal  are  to  be  submitted  in  the 
format  described  in  the  Bureau's 
Application  Package  and  mailed  to:  U.S. 
Information  Agencry,  Ref.:  Russian 
Teaching  Assistants  Program  (RTAP)  in 
the  U.S..  Grants  Management  Division. 
E/XE.  room  336.  301  4th  Street,  SW.. 
Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
hiterested  U.S.  organizations  should 
contact  Dr.  Katherine  Passias  at  the  U.S. 
Information  Agencry,  Advising, 
Teaching,  and  Specialized  Programs 
Division,  Fulbright  Teacher  Exchange 
Branch  (E/ASX),  room  353,  301  4th  St., 
SW.,  Washington,  DC  20547,  telephone: 
(202)  61*-4556,  to  request  detailed 
application  packets,  whicJi  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 


information,  and  the  Attachment 
Checklist  outlining  the  contents  of  a 
complete  application  package. 

SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  nonpolitical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  scxnal.  and  cultural 
hfe. 

Overview 

U.S.  institutions  applying  for  the 
Russian  Teaching  Assistants  Program 
(RTAP)  cooperative  agreement  must 
have  a  minimum  of  four  years 
experience  in  successfully 
administering  international  exchange 
programs.  The  RTAP  should  provide 
assistantships  in  U.S.  post-secondary 
institutions  for  up  to  60  Russian 
graduate  students  and  recent  graduates 
of  pedagogical  institutions  in  the  fields 
of  social  sciences,  business  education, 
and  English  as  a  foreign  language.  The 
program  should  expose  teacihing 
assistants  to  U.S.  teaching  methods  and 
approaches  at  both  secondary  and  post- 
secondary  levels  under  the  supervision 
of  experienced  U.S.  teachers  in  the 
resj)ective  fields  of  specialization.  The 
program  should  provide  opportunities 
for  participants  to  take  courses  for  credit 
or  non-credit  to  broaden  their 
knowledge  in  their  field(s)  of 
specialization  and  about  U.S. 
institutions,  culture  and  scxaety.  The 
RTAP  experience  should  also  enhance 
the  teaching  assistants'  understanding  of 
the  U.S.  educational  and  political 
institutions,  society  and  cruhure.  While 
the  benefits  of  the  exchange  will  be 
directly  feh  by  the  Russian  teaching 
assistants,  U.S.  institutions  and 
individuals  will  also  gain  from  the 
cuhural  and  professional  expertise 
which  these  Russian  teaching  assistants 
have  to  offer.  The  host  institution  may 
also  utilize  the  teaching  assistants  as 
resource  persons  in  Russian  language 
and  culture  or  as  occasional  lecrturers  in 
courses  .related  to  the  Russian  language, 
society  and  cuhure.  Participants  will 
have  a  good  working  knowledge  of 
English. 

Placements  should  be  primarily  for  a 
full  academic  year  in  two-year  and  four- 
year  U.S.  colleges  and  universities, 
which  may  include  accredited  schools 
of  business  and  technical  institutes. 
Under  special  cirtrumstances,  one 
semester  placements  may  be  considered, 
but  should  be  kept  to  a  minimum. 
Participants  should  be  placed  as 
assistants  to  one  or  two  professors  for  no 
more  than  three  different  courses, 
preferably  two.  in  a  given  subjecrt  area. 


and  alloived  to  take  a  minimum  of  two 
courses  iai  osdit  or  non-credit. 

Host  insikutioBs'  cost  shanag  of 
educational  and  living  expenses  x>f  the 
teadiing  assistants  wbiile  they  are  on 
campus  is  mandatory  in  this  program. 
The  recipient  organization  will  be 
responsmlefOTihe  following  functions: 

1.  Negotiating  host  institutions' 
tuition  waivers  and  campus  or  other 
housing  costs; 

2.  Making  round-trip  international 
travel  arrangements  for  participants 
from  points  of  departure  in  Russia  to 
Washington,  DC; 

3.  Meeting  participants  upon  arrival: 

4.  Arranging  a  three-day  orientation 
program  in  Washington.  OC,  at  the 
beginning  of  the  program  and  a  one-day 
debriefing/re-ajtry  program  in 
Washington.  DC,  prior  to  participants 
departure  for  Russia: 

5.  Disbursing  the  following  stipends 
under  the  cooperative  agreement: 

a.  A  monthly  stipend  oi  $900  for  each 
participant  to  cover  meals,  incidentals 
and  miscellaneous  educational  costs, 

b.  A  one-time  settling-in  allowance  of 
$200, and 

c  A  one-time  educational  book 
allowance  of  $300;  and 

6.  Procuring  from  U.S.  private-sector 
donations,  or  purchasing  at  minimal 
cost,  new  or  used  personal  computers 
for  the  Russian  participants. 

Guidelines 

EIigibiIity:\J.S.  non-profit 
educational,  cultural,  and  other  not-for- 
profit  organizations  that  have  a 
minimum  of  four  years  experience  with 
international  exchange  programs  are 
eligible  to  apply.  The  project  director  or 
key  program  staff  responsible  for  the 
administration  of  RTAP  must  have 
demonstrated  expertise  in  conducting 
successful  exchange  programs, 
preferably  with  some  expertise  in  U.S.- 
Russian exchanges.  The  recipient 
organization's  staH  traveling  imder 
USIA  cooperative  agreement  support 
must  be  U.S.  citizens  with  demonstrated 
qualifications  for  this  service. 

Program  planning  and 
administration:  The  recipient 
organization  will  perform 
administrative  and  program  functions  to 
successfully  place  up  to  60  Russian 
teaching  assistants  in  regionally 
accredited  post-secondary  institutions 
with  the  review  and  approval  of  USIA. 

Proposals  submittea  by  applicants 
must  address  in  detail  the  activities 
listed  below  as  well  as  other 
administrative  activities  deemed 
necessary  to  successfully  carry  out  this 
program: 

A.  The  recruitment,  selection,  and 
placement  in  U.S.  post-secondary 
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institu  *ionsi  The  recipient  organization 
will  hi  solely  re^onsible  for  identifying 
accrec  fled  tifwj-year  end  four-yem' 
collegas  and  universities,  including 
schooK  of  business  and  tecfhnical 
institiaes.  to  host  selected  participants 
and  fo  ■  negotiating  the  terms  of  the 
assista  nt  Alps.  Placements  ^ould  be  for 
one  fu  1  academic  year  at  the  post- 
secont  ary  level.  Single  semester 
placer  lents  may  be  considered  but 
shoulc  be  kept  to  a  minimum.  The 
recipii  nt  organization  must  tiemonstrate 
the  ca  lability  to  secure  quality  post- 
secon<  ary  placements  and  ensure  that 
host  ii  stitutlons  will  abide  by  the  RTAP 
guidel  nes  and  accept  the  cost-sharing 
arrang  sments  required  by  the  program. 

U.S.  colleges  and  universities 
partici  pating  in  RTAP  should  reflect 
broad  nstitutional  and  geographic 
divers  ty  throughout  the  U.S. 
Additi  anally,  in  selecting  participating 
host  h  stitutlons,  the  recipient 
organi  sation  should  be  mindful  of 
USIA'i ;  goal  to  r^lect  the  cultural  and 
ethnic  diversity  of  the  U.S. 

The  recipient  organizatloa  will 
genera  te  an  application  packet  for  U.S. 
host  ii  stitutions.  Application  packets 
going  o  prospective  host  tttstitations 
shoul(  request  detailed  information 
^KHJt  he  availalulity  <yf  assistantships 
for  the  Russian  participants,  including 
the  tit  e  of  the  coursers),  Ae  department 
withir  the  institution  awarding  the 
assista  ntship,  the  terms  of  flieir  cost- 
sharin  j  agreement  signed  by  an 
autho^zing  official,  and  how  they  will 
use  the  participants  as  resource  persons. 
The  U  jIA  Fulbright  Teacher  Exchange 
Branc  i  can  offer  guidance  on 
devek  ping  application  packets  for  the 
host  ii  stitutions. 

Note  USIA  contacts  in  Russia  will  generate 
an  app  ication  packet  for  the  Russian 
teachii  g  assistants  and  recruit  and  screen 
applici  nts.  Applications  with  supporting 
docum  5nts  to  be  used  bar  placement 
purpoa  5S  in  the  U.S.  will  be  sent  to  the  U.S. 
recipie  it  organization  through  USIA. 

B.  C  rientatioa  and  Debriefing/re-entry 
Progn  ms:  The  recipient  organization 
will  b  !  responsible  for  planning  and 
organ;  ring,  in  consultation  with  USIA,  a 
three-1  lay  orientatioD  program  at  the 
begin]  ing  of  the  program  and  a  one-day 
debrie  Ing/re-entiy  program  at  the  end 
of  the  jrogram  in  Washington,  DC. 

Note  These  are  program  days  and  do  not 
includ  'arrival  and  departure  days  to 
respec;  ive  sites. 

A  Q  mpus  site  in  the  D.C.  area  is 
highl}  recommended  for  these 
activii  ies.  The  orientation  program 
contei  t  and  format  will  be  subject  to 
appro  ^1  by  the  USIA  program  office 
and  si  ouM  be  planned  in  consultation 


with  that  office.  The  orientation 
activities  should  include  a  general 
introduction  to  American  culture, 
society,  education  systems  and 
institutions;  teaching  methods  in  the 
social  sciences,  business  education,  and 
English  as  a  foreign  language;  and  a 
thorough  briefing  of  flje  RTAP  program 
requirements  and  guidelines. 

For  the  debriefing/re-entry  program  at- 
the  end  of  the  acad^ic  year,  the 
recipient  organization  will  be 
responsible  for  a  two-  to  three-hour  re- 
entry discussion  session  USIA  program 
office  staff  present.  The  USIA  program 
office  will  be  responsible  for  conducting 
an  oral  evaluation  of  the  program  and  a 
briefing  .^»ut  Agency  educational 
materials  and  resources  available  to 
participants  abroad  through  the  USIA 
cultural  service  in  Russia,  the  U.S.  • 
Information  Service  (USIS). 

The  recipioat  organization  will  also 
generate  an  orientation  packet  for  the 
Russian  teaching  assistants  about  the 
RTAP  program  and  studying  and  living 
in  the  U.S.,  which  may  be  mailed  to  the 
participants  prior  to  their  departure  for 
the  U.S.  The  USIA  program  office  can 
provide  the  recipient  organization  with 
sample  orientation  materials  of  similar 
programs. 

C.  Evaluation  and  Follow-up:  The 
recipient  organization  will  be  required 
to  evaluate  the  effectiveness  of  the 
program  and  submit  a  summary  of  the 
findings  to  the  USIA  program  office. 
Two  evaluation  instruments  should  be 
developed,  one  to  be  completed  by  the 
RTAP  participants  and  another  by  the 
host  institutions.  The  evaluation 
instruments  should  be  submitted  to 
USIA  for  review  and  ^proval. 

D.  Administration  Lo^stics:'X\^e 
recipient  organization  will  be 
responsible  for  arranging  round-trip 
international  travel  from  points  of 
departure  to  Washington,  DC,  and  U.S. 
domestic  travel  from  Washington,  DC,  to 
the  campus  site  of  assigned  host 
institutions;  assisting  participants  with 
their  retimi  travel  when  necessary; 
coordinating  all  aspects  of  the 
orientation  and  debriefing/re-entry 
programs;  meeting  participants  upon 
arrival  in  Washington,  DC;  disbursing 
monthly  stipends  (which  may  be 
disbursed  on  a  quarterly  basis)  and 
other  allowances;  preparing  and  sending 
necessary  pre-departiue  orientation 
materials;  briefing  participants  on  USIA 
medical  insurance  coverage  and  U.S. 
govenunent  tax  regulations;  and 
monitoring  the  teaching  assistants  while 
on  campus  to  ensure  that  the  program 
guidelines  are  observed. 

The  recipient  organization  will  also 
be  required  to  liaise  with  the  USIA 
contact  office  in  Moscow  responsible  for 
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recruiting  the  Russian  participants  to 
coordinate  international  travel 
arrangements  and  orientation  program 
dates  in  Washington,  DC. 

Application  Requirements:  Proposals 
must  be  submitted  by  the  deadline  and 
must  conform  to  the  eligibility 
requirements  and  academic  fields 
identified  in  this  announcement.  In 
addition  to  the  required  tabs  (A-U)  of 
the  "Application  Checklist"  included  in 
the  complete  application  package, 
proposals  should  also  include: 

1.  A  complete  program  schedule  and 
timeline  and  a  plan  for  reviewing  and 
selecting  U.S.  colleges  and  universities. 
(Note:  The  Agency  v«ll  participate  in 
the  final  review  process.) 

2.  Provisions  for  a  "multiplier  effect," 
i.e.,  future  follow-up  and  networking 
between  the  Russian  participants  and 
the  appropriate  U.S.  educational, 
community  and  scholarly  organizations 
and  institutions. 

Proposed  Budget 

Applicant  organizations  must  submit 
a  comprehensive  line  item  budget, 
including  derivational  costs  for  each 
item.  Administrative  and  participant 
program  costs  must  be  listed  separately. 
Budget  details  are  available  in  the 
application  packet.  Administrative 
costs,  including  indirect  costs,  should 
be  kept  as  low  as  possible. 
Administrative  costs  should  be  prorated 
over  the  entire  grant  period 
(approximately  fifteen  months), 
indicating  percentage  of  time  required 
for  each  major  administrative  function 
within  the  required  time  frame  to 
successfully  carry  out  that  function,  e.g., 
percent  of  time  required  for  recruitment, 
placement,  and  planning  and  organizing 
the  Washington  orientation  and 
debriefing/re-entry  programs,  etc. 

The  USIA  cooperative  agreement  will 
provide  a  stipend  of  $900  per  month  for 
each  participant  for  the  entire  grant 
period,  which  should  not  exceed  ten 
months,  to  cover  meals,  other 
educational  and  living  expenses,  and 
incidental  expenses,  a  one-time  settling- 
in  allowance  of  $200,  and  a  one-time    . 
book  allowance  of  $300.  Host 
institutions'  tuition  waiver  and  campus 
or  other  housing  accommodations, 
should  be  included  in  the  budget  as  host 
institutions'  estimated  cost-sharing  for 
each  item.  Prociuement  of  private- 
sector-donated  personal  computers 
should  also  be  included  as  a  cost- 
sharing  item,  or  as  a  cost  item  as 
appropriate.  Administration  of  tax 
withholding  and  reporting  required  by 
Federal,  State  and  Local  authorities  and 
in  accordance  with  relevant  tax  treaties 
are  allowable  costs. 


Per  diem  and  domestic  travel  for  the 
Washington,  DC  programs  should  be 
budgeted  as  separate  items.  Budgets  that 
do  not  allocate  administrative  and 
program  costs  consistent  with  the 
budget  instructions  will  not  be 
considered.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program,  which  may  be 
imposed  by  social  or  economic  dianges 
in  Russia  during  the  grant  {>eriod. 
Administrative  costs  should  be  kept  as ' 
low  as  possible.  Cost  effectiveness 
should  be  an  important  consideration  in 
developing  total  budget  costs. 
Organizations  should  be  familiar  with 
grant  regulations  described  in  OMB 
Circulars  Alio,  A122/A-21  and  A133/ 
A128. 

Cost-sharing  of  the  recipient 
organization  may  be  in  the  form  of 
allowable  direct  or  indirect  costs.  The 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  Government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Grcular  Alio, 
Attachment  E— Cost  Sharing  and 
Matching  and  should  be  described  in 
the  proposal.  In  the  event  the  recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution.  Programs  must  conform  to 
all  Agency  requirements,  eligibility 
factors  and  budget  guidelines  contained 
in  the  application  package,  and  are 
subject  to  final  review  by  the  USIA 
contracting  officer. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(2)  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

(3)  Includes  review  of  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schemile  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9, 


and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Review  Process 

USIA  will  acknowledge  receipt  of  ail 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  USIA's  geographic  area 
office,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  General  Counsel. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for  Educational 
and  Cuhural  Afi'airs.  Final  technical 
authority  for  USIA  cooperative 
agreement  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Overall  quality:  The  content, 
definition,  organization,  and  detailed 
planning  of  all  aspects  of  the  program; 
appropriateness  of  program  plan  and 
content  to  program  objectives;  in-depth 
knowledge  of  the  U.S.  educational 
community;  experience  and  expertise  of 
the  project  director  and  professional 
staff  assigned  to  the  program;  evidence 
of  understanding  of  Russian  culture  and 
civilization  and  cross-cultural  needs  of 
participants. 

2.  Program  planning:  Rigor  of 
logistical  planning  of  all  components  of 
the  program,  including  the  Washington, 
EXT,  orientation;  adequacy,  relevancy 
and  appropriateness  of  the  program  plan 
to  achieve  program  objectives;  evidence 
of  administrative  capabilities  (with 
specific  discussion  of  how 
administrative  and  logistical 
arrangements  will  be  undertaken);  and 
strategy  to  ensure  availability,  adequacy, 
and  appropriateness  of  host  institutions' 
housing  and  other  institutional  support 
consistent  with  program  guidelines  and 
objectives. 

3.  Institutional  capacity:  Adequacy  of 
proposed  resources,  including 
professional  staff  and  available 
educational  network(s),  to  successfully 
administer  RTAP. 

4.  Institution's  Track  Record/Ability: 
Clear  evidence  of  applicant  institution's 
track  record  of  successful  programs  and 
experience  with  similar  international 
exchange  programs  and  preferably  with 
some  experience  with  U.S.-Russian 
exchanges.  Demonstrated  expertise  of 


the  Praiect  Director  to  assume  ibe 
administration  of  this  luograin. 

5.  Evaluation  and  follow-up: 
Adequacy  of  an  evaluation  plan  to 
detennine  the  effiectiveness  of  &e 
program,  which  ^uwid  include 
monitoring  proceduros  and  evaluation 
instruments  to  be  completed  at  the  eod 
of  the  program  by  RTAP  teachii^ 
assistants  and  host  institutions;  and 
adequacy  of  the  foUow-up  procedures 
and  provisions  for  "rauitiplier  effect." 
i.e.,  future  follow-up  and  networking 
between  the  Russian  partidpants  aod 
the  apprt^riate  U.S.  educational, 
community  and  scholarly  organizations 
and  institutions. 

6.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
program,  as  well  as  salaries  and 
honoraria,  should  be  Jcept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  In-kind 
contributions  should  also  be  considered. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  host 
institutions  and  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 


of  the  bFP  does  not  constitute  an  award 
comm  tmBDtontfaepart  of  the 
Govec  anent  Fixud  awards  cannot  be 
made  latil  lunds  have  been  fully 
appro  triated  by  CoogFess.  allocated  and 
comm  tted  through  internal  USIA 
proce(  ures 

The  winsLiag  organization  may  be 
asked  :o  conduct  a  seoond  and  possiMy 
third  ^  ear  of  the  RTAP.  depending  upon 
perfoi  nance  during  year  one  and  the 
availa  tility  of  funds. 

Notifii  ation 

All  i  pplicants  will  be  notified  of  the 
result!  of  the  review  process  in  April 
1994.  Awarded  grants  will  be  sub)ect  to 
perioc  ic  reporting  and  evaluation 
requir  sments. 

Date  I:  February  10, 1994. 
Barry  I  ulton, 

Acting  Associate  Director.  Bureau  of 
Educa\  ional  and  Cultural  Affairs. 
IFR  Do  ;.  94-3677  Filed  2-17-94;  8:45  am] 


BILLING 


CODE  a23(M>1-« 


DEPA  TTMENT  OF  VETERANS 
AFFA  RS 

Geria  rics  and  Gerontoiogy  Advisory 
Comn  itiee;  Meeting 

The  Department  of  Veterans  Affairs 
gives !  lotice  under  Public  Law  92-463 
that  a  Tieeting  of  the  Geriatrics  and 
Geron  ologj-  Advisory  Committee 


(GGAO  will  he  hdd  February  23  and 
24, 1994,  by  the  Department  of  Veter«is 
Affairs,  in  the  Omar  Bradley  Confefence 
Room  at  TechWorid,  Room  1105, 801 1 
Street,  NW..  Wastungton,  DC.  The 
purpose  of  the  Geriaftrics  and 
Gerontology  Advisory  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
and  the  Acting  Under  Secretary  for 
Heahh  relative  to  the  care  and  treatment 
of  the  aging  veterans,  and  to  evaluate 
the  Geriatric  Research,  Education  and 
Clinical  Centers.  The  committee  will 
meet  on  Fdvuary  23  from  8:30  a.m. 
until  4:30  p.m.  and  will  reconvene  on 
February  24  at  8:30  ajn.  and  adjourn  at 
12  nocBi.  The  meeting  is  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  For  those  wishing  to  arttend 
contact  facqueline  Holmes,  Program 
Assistant.  Office  of  Assistant  Chief 
Medical  Director  Sm  Geriatrics  and 
Extended  Care  (phone  202-535-7164) 
prior  to  February  18, 1994. 

VA's  health  care  reform.  Long-term 
Care  Resident  Training,  Aging  and 
G«iatrics  Merit  Review,  VA  and  private 
sector  collaboration  in  long-term  care 
and  National  VA  Geriatrics  Data  Base 
Pilot  Study  will  be  the  primary  topics 
for  discussion. 

Dated:  February  3.  T994. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FRDoc.  94-3751  Filed  2-17-94;  845  am) 
BILLING  CODE  S32B-01-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
corrtains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S  C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting,  Tuesday,  February  22. 1994 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  suhiects  listed  below  on  Tuesday, 
February  22,  1994,  which  is  scheduled 
to  rommenee  at  9:30  a.m.,  in  Room  856, 
at  1919  M  Street,  NW.,  Washington,  D.C. 

fte.T)  No.,  Bureau,  and  Subject 

t — Cable  Services— Title:  Impltmentafion  of 
the  Cable  Televi.sion  Consumer  Protection 
and  Competition  Act  of  1992 — Rate 
Regulation  (MM  Docket  No.  92-266). 
Summary:  The  Commission  will  considnr 
adoption  of  a  Second  Order  on. 
Reconsideration.  Fourth  Report  and  Order, 
and  Fifth  Notice  of  Proposed  Rulemaking 
concerning  regulation  of  rates  forf»igu!ated 
cable  service,  rate  rpgutation  of  small 
systems,  and  issues  raised  on 
reconsidtiration  of  initial  niles  establishing 
rate  regulation  of  cable  service. 

2 — Cable  Servic«>s — Title;  Implementation  of 
the  Cable  Television  Consumer  Proterfion 
end  rxjmpetition  Act  of  1992— Rate 
Regulation  (MM  Docket  No.  93-215). 
Summary:  The  Commission  will  cnnsidcr 
adoption  of  a  Report  and  Order  and 
Se^Mnd  Notice  of  Proposed  Rulemaking 
conoeming  requirements  governing  cnst-of- 
servicc  sl»owing»  for  rngu listed  cable 
service. 

:*— <ib!'^  Servifa» — Title:  Implementation  of 
t.he  Cable  rcievisiim  Consumer  PTX)tcttion 
and  CoRiiv  utioa  Act  of  1992 — Rate 
Regjlation  (.MM  Docket  No.  92-266)  aad 
Tisr  Buy-Through  Prohibition  (MM  Docket 
No.  92-262).  Summary.  The  Commission 
will  consider  adoption  o^  ?  Third  Order  on 
Rfx:on>ideration  in  MM  Docket  Mo.  92-266 


addressing  Issues  raited  on  reconsideration 
concerning  initial  rules  establish  i^  rate 
regulation  of  cable  service,  and  issues 
raised  on  reconsideration  in  MM  Docket 
No.  92-262  concerning  the  tier  buy- 
through  prohibition. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Oftice  of  Public  Affairs, 
telephone  number  (202)  632-5050. . 

Dated:  February  15, 1994. 

Federal  Communications  Commission. 
WilUam  F.  Calon, 
Acting  Secretary. 
IFR  Doc.  94-3855  Filed  2-16-94;  11:08  am) 

BILUNC  COOe  t713-OVM    ' 


FEDERAL  OEPOSTT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  her^y  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  February  22,  1994,  to  consider 
the  following  matters: 

Summary  Agetnda 

No  substantive  discussion  of  the  following 
it»ms  is  anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a  roembrr 
of  the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  tho 
standing  commxtees  of  the  Corporaiion  and 
by  ofFicers  of  the  Corporation  pursuant  to 
authority  delegatf d  by  thf  Bttard  of  Dirwlors. 
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FDlCs  1993  Year-eiKJ  Financial 
Management  Report. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Propond 
amendments  to  Part  148  of  the  Corporatioo't 
rules  and  regulations,  entitled  "Management 
Official  Interlocks,"  which  would  provide  an 
exemption  from  the  regulation  for  any 
management  interlock  between  two 
depository  institutions  located  in  a  relevant 
metropolitan  statistical  area  ( "RMSA")  or 
community  if  their  combined  share  of  the 
total  deposits  in  the  RMSA  or  community  is 
no  more  than  20  percent. 

Memorandum  and  resolution  re:  Proposed 
amendment  to  section  327.4  of  Part  327  of 
the  Corporation's  rules  and  regulations, 
entitled  "Assessments,"  which  would 
exclude  certain  liabilities  arising  uitder 
depositoiy  institution  investment  contracts 
from  the  iasurance  assessment  base. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
NW.,  Washington.  IKL 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)942-3111  (TTY).tomake 
necessary  arrangements. 

Requests  for  further  information ' 
concerning  the  meeting  may  be  directed 
to  Mr.  Roljert  E.  Feldman.  .Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated  February  15.  1994. 
Federal  Deposit  Insurance  Corporation. 
Roherl  &  FeldlimaB. 
Acting  Executive  Secretary. 
IFR  Dct  94-3828  Filed  2-15-94;  4  44  pm| 
BB-LMoG  COOE  S7t4-»1-M 
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Corrections 
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Jan  uary  13, 1994,  several  salary  tables 
GDI  tained  incorrect  headings  and  pay 
rati «.  For  the  convenience  of  the  reader, 
the  tables  are  reprinted  below  in  their 
enl  rety. . 


TOs  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
pubtistted  Presidential,  Rule,  Proposed  Rule. 
and  Notice  docunents.  These  con'ections  are 
prepared  i)y  ttw  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewhere  in  the  issue. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  President's  Pay  Agent 

Correction 

In  notice  document  94-670  beginning 
on  page  2216  in  the  issue  of  Thursday. 

1994  Salary  Ta|les— General  Schedule  and  Locality  Rates  of  Pay 

January  1994 

Salary  Table  No.  94-CHI— Incorpora^Ang  the  5.34  PERCEhfr  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  (>f  Chicago-Gary-Kenosha,  IL-IN-WI 

(Effective  January  1994] 


Annual  rates  by  grade  and  step 


1 


6 


8 


10 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


$12,539 
14.097 
15.383 
17268 
19.319 
21.535 
23.930 
26,502 
29273 
32237 
35,418 
42.450 
50.479 
59,651 
70.166 


SI  2.957 
14.433 
15.896 
17.844 
19.963 
22252 
24.728 
27,386 
30248 
33,312 
36,599 
43,865 
52,161 
61,640 
72.504 


Si; 

1^ 


.373 

900 
11409 
H  .419 
20,607 

.969 
24.52s 
21  270 
3  224 
3'  .386 

.780 
41279 
5;  .843 
&.629 
7-  .843 


$13,789 
15296 
16.922 
18,994 
21250 
23,687 
26,322 
29.154 
32.199 
35.461 
38.961 
46.694 
55.526 
65,617 
77,182 


$14207 
15,467 
17,435 
19,569 
21.894 
24,404 
27.120 
30,038 
33.175 
36.535 
40.142 
48,109 
57208 
67,606 
79,520 


$14,453 
15,922 
17,948 
20,144 
22,537 
25,121 
27,917 
30.922 
34.150 
37.610 
41.323 
49,523 
58.890 
69.595 
81.859 


$14,862 
16.377 
18.461 
20.719 
23.181 
25.839 
28.715 
31.805 
35.126 
38.684 
42.504 
50.938 
60.573 
71.584 
84.197 


$15277 
16.832 
18,974 
21294 
23,825 
26,556 
29,512 
32,689 
36,101 
39,758 
43,684 
52,353 
62,255 
73,573 
86.536 


$15296 
17287 
19.487 
21,870 
24,468 
27274 
30,309 
33,573 
37,077 
40.833 
44,865 
53.768 
63.937 
75.561 
88.874 


$15,686 
17.742 
20,000 
22,445 
25,112 
27,991 
31.107 
34,457 
38.052 
41.907 
46.046 
55.182 
65.619 
77,550 
91,213 


Note:  Law  enforcement  officers  receiving  statutory 
catity  rates  of  pay  are  considered  t)asic  pay  only  for 


special  salary  rates  are  entitled  to  higher  rates  of  pay  under  salary  table  94-CHI  (LEO).  Lo- 
:ertain  purposes — see  "1994  Salary  Tables"  cover  sheet. 


Salary  Table  No.  94-DET— Incorpora  ing  the  4.84  Percent  Locality  Pay  Adjusti^ent  for  the  Locality  Pay 

Ar^a  of  Detroit-Ann  Arbor-Flint,  Ml 

lEffective  January  1994) 


GS-1 
GS-2 
GS-3 
GS-4 
GS-5 


Annual  rates  by  grade  and  step 


$12,479 
14.030 
15.310 
17.186 
19228 


SI  2.895 
14.364 
15.820 
17.759 
19.868 


Si 
1 
1 
1 


2 


,309 
,830 
.331 
.331 
.509 


$13,724 
15224 
16,841 
18,904 
21,149 


$14,140 
15,394 
17.352 
19,476 
21,790 


$14,384 
15,847 
17,863 
20,049 
22,431 


$14,792 
16299 
18,373 
20,621 
23,071 


8 


$15205 
16,752 
18,884 
21,193 
23,712 


$15,224 
17205 
19.394 
21,766 
24,352 


10 


$15,612 
17,658 
19,905 
22,338 
24,993 
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Salary  Tabl£  No.  94-DET— Incorporating  the  4.84  Percent  LocALtTY  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Detroit-Ann  Arbor-Funt,  Ml— CormNUED 

[Effective  January  1994] 


Annual  rafles  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-6  

GS-7  

21,432 
23,817 
26.377 
29.134 
32.084 
35250 
42248 
50239 
59.368 
69.833 

22.146 
24.610 
27.256 
30.105 
33.154 
36.426 
43,656 
51,914 
61,347 
72,160 

22,660 

25,404 
28,136 
31,076 
"34223 
37,601 
45,064 
.      53,588 
63,327 
74,488 

23,574 
26,197 
29,016 
32,046 
35292 
38.776 
46,472 
55262 
65,306 
76.815 

24288 
26.991 
29.895 
33.017 
36.362 
39,951 
47,880 
56,937 
67285 
79,143 

25,002 
27,785 
30,775 
33,988 
37,431 
41.127 
49288 
58,611 
69265 
81,470 

25.716 
28.578 
31.654 
34.959 
38,500 
42,30? 
50.696 
60285 
71244 
83.798 

26,430 
29,372 
32,534 
35,930 
39.570 
43.477 
52.104 
61,959 
73.223 
86.12S 

27.144 
30.166 
33.414 
36.901 
40.a39 
44,652 
53,512 
63.634 
75203 
88,452 

27.858 

GS-8  

GS-9  

GS-10  

GS-11  

GS-12 

GS-13  .......... 

GS-14  

GS-15 

30.959 
34293 
37,871 
41.708 
45.828 
54.920 
65.308 
77.182 
90.780 

Note:  Locality  rates  of  pay  are  considered  basic  pay  onty  for  certain  purposes — see  •'1994  Salary  Tabtes"  cover  sheet 


Salary  Table  No.  94-NY— Incorporating  the  5.77  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
Area  of  New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA 

[Effective  January  1994] 


Annual  rales  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

GS-1  

$12390 
14.154 
15,446 
17,339 
19.398 
21,623 
24,028 
26,611 
29.30? 
32.369 
35.563 
42.623 
50.685 
59.894 
70.452 

$13,010 
14.492 
15.961 
17,916 
20.044 
22,343 
24,828 
27,498 
30,372 
33,448 
36,749 
44,044 
52,374 
61.891 
72.800 

$13,428 
14561 
16,476 
18.494 
20,691 
23,063 
25,629 
28,386 
31.351 
34.527 
37.934 
45,464 
54.063 
63388 
75.149 

$13,845 
15.359 
16.991 
19.071 
21.337 
23.783 
26,430 
29273 
32,331 
35.605 
39.120 
46.8a5 
55.752 
65.885 
77,497 

$14265 
15,530 
17506 
19349 
21,983 
24304 
27230 
30,160 
33,310 
36.684 
40.306 
48.305 
57.442 
67,882 
79345 

$14.5 12 
15.987 
18.021 
20226 
22.629 
25224 
28.031 
31.048 
34290 
37.763 
41.491 
49.726 
59.131 
69.879 
82.193 

$14,923 
16.444 
18336 
20304 
23276 
25,944 

28  av 

31.935 
35269 
38.842 
42.677 
51.146 
60320 
71376 
84.541 

$15,340 
16,901 
19,061 
21381 
23,922 
26,665 
29,633 
32.823 
36248 
39.921 
43.863 
52.567 
62.509 
73.873 
86.889 

$15,359 
17.358 
19.566 
21.959 
24,568 
27385 
30.433 
33.710 
37228 
41.000 
45,049 
53,987 
64,198 
75,870 
89237 

$15,750 
17315 
20.081 
22,536 
25215 
28,106 
31234 
34.597 
38207 
42,078 
46234 
55,408 
65.887 
77,867 
91,585 

6S-2 

GS-3 

GS-4  _ _. 



GS-5  _ — 

GS-6  -_ 

GS-7  „ „ 

GS-«  ..   



GS-9  

GS-10  - 

GS-11  .. .... 

GS-12  

GS-13  

GS-14  

GS-15  

Note:  General  Schedule  emplcyees  in  the  New  YorV-Northern  New  Jersey-Long  Island.  NY-NJ-CT-PA  C*4SA  are  entitled  to  higher  rales  of 
pay  under  salary  table  94-!GA.  Law  enforcement  officers  are  entitled  to  rtdher  rates  of  pay  urtder  salary  tat)!e  94-NY  (LEO).  Locality  rates  of 
pay  are  considered  basic  pay  onty  for  certain  purposes — see  "1994  Salary  1at>les"  cover  sheet 


Salary  Table  No.  94— OKOIncorporating  the  3.34  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Oklahoma  City,  OK 

[Effective  January  1994] 


Annual  rates  t>y  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

6S-2 

GS-3 _.... 

GS-4 

GS-5 

GS-«  „ 

GS-7  

GS-8  

GS-9 

6S-10  

6S-11  ..... 

$12,301 
13.829 
15,091 
16.941 
18.953 
21.126 
23.476 
25.999 
28.717 
31.625 
34,746 
41.644 
49.521 
58318 

$12,711 
14.159 
15.594 
17.505 
19.584 
21.830 
24258 
26.866 
29.674 
32.679 
35.904 
43,032 
51.171 
60.469 

$13,119 
14317 
16.097 
18,069 
20216 
22.533 
25.040 
27.733 
30.631 
33.733 
37.063 
44,420 
52.821 
62.42t 

$13327 
15,006 
16.601 
18.633 
20.847 
23237 
25,823 
28.600 
31.588 
34.787 
38221 
45.808 
54.472 
64372 

$13,937 
15,173 
17,104 
19,197 
21,478 
23,941 
26,605 
29,467 
32,545 
35.841 
39  380 
47,195 
56,122 
66,323 

$14,178 
15,620 
17,607 
19,762 
22,110 
24.645 
27.387 
30,334 
33.502 
36.895 
40,538 
48.5a3 
57,772 
68274 

$14,580 
16.066 
18.110 
20.326 
22.741 
25348 
28.169 
31201 
34.459 
37.950 
41.697 
49.971 
59.423 
70225 

$14,587 
16313 
18,614 
20.890 
23.372 
26.952 
28.952 
32.068 
35.416 
39,004 
42.855 
51.359 
61.073 
72.176 

315.006 
16.959 
19.117 
21.454 
24.004 
26.756 
29.734 
32.935 
36373 
40.058 
44,014 
52.747 
62.723 
74.127 

S-.5.388 
17.406 
19320 
22.0".  9 
24.635 
27.460 
30316 
33303 
37.330 
41,112 
45,172 
54,135 
64.374 
76.078 

GS-12  

GS-13  

GS-14  
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Salary  Table  No.  94— OKC-Incx)rporatin<  \ 

Area  oi 


GS-15 


68,834 


71.128 


73.42  > 


Note:  Locality  rates  of  pay  are  considered  tjasic  pay  o  ily  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 


Salary  Table  No.  94-SLC— Incorporatin(  i 

Area 


GS-1  .. 
GS-2^ 
GS-3  . 
GS^  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-1 2 
GS-1 3 
GS-14 
GS-15 


1 


S12.271 
13.796 
15,054 
16.900 
18.907 
21.075 
23.419 
25.936 
28,648 
31,549 
34,662 
41.543 
49,401 
58,377 
68,667 


312.680 
14.124 
15.556 
17.462 
19.537 
21.777 
24.199 
26,801 
29.602 
32,600 
35.818 
42.928 
51.047 
60.323 
70.956 


SI  3.08' 
14.58! 
16.05 } 
18.02  > 
20.16) 
22.47  > 
24.98) 
27.66) 
30.55' 
33.65  > 
36.97  > 
44.31  > 
52.69  { 
62.26) 
73.24  1 


Salary  Table  No.  94-SF— Incorporating 

Area  of  S/  n 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-6  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-1 3 
GS-14 
GS-15 


1 


$12,639 
14,209 
15,505 
17,406 
19.473 
21.706 
24.121 
26.714 
29.506 
32,494 
35.701 
42.788 
50,881 
60,127 
70,725 


$13,060 
14,548 
16,023 
17.986 
20.122 
22.429 
24.925 
27.605 
30.490 
33.577 
36,891 
44,214 
52,577 
62,131 
73,083 


$13,48 ) 
15,01  ) 
16.54) 
18.56) 
20.77  1 
23.15  > 
25.72 ) 
28.49  > 
31 .47  J 
34.66) 
38.081 
45.64) 
54.27  > 
64,13) 
75,44  ) 


THE  3.34  Percent  Locality  Pay  Adjustiwient  for  the  Locality  Pay 
Oklahoi^a  City,  OK— Continued 

(Effective  January  1994] 


Annual  rates  by  grade  and  step 


75.716 


78.010 


6 


80,304 


82.599 


84.893 


87.187 


10 


89,481 


THE  3.09  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 
OF  Salt  Lake  City-Ogden,  UT 

[Effective  January  1994) 


Annual  rates  by  grade  and  step 


$13,494 
14,970 
16,560 
18,588 
20.796 
23.181 
25.760 
28.531 
31,512 
34.703 
38.129 
45.697 
54.340 
64.216 
75.533 


SI  3.904 
15,137 
17,062 
19,151 
21 .426 
23.883 
26,541 
29,396 
32.466 
35.755 
39.285 
47.081 
55.986 
66.162 
77.822 


$14,144 
15,582 
17.564 
19.714 
22.056 
24.585 
27,321 
30,261 
33,421 
36,806 
40.440 
48.466 
57,632 
68,108 
80.110 


$14,545 
16,027 
18,067 
20.277 
22.686 
25.287 
28,101 
31.126 
34.375 
37,858 
41.596 
49.850 
59,279 
70.055 
82.399 


8 


SI  4.951 
16,473 
18,569 
20,840 
23.316 
25.989 
28.882 
31.991 
35.330 
38.909 
42.751 
51.235 
60,925 
72.001 
84,687 


Note:  Locality  rates  of  pay  are  considered  basic  pay  o  ily  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 


S14.970 
16.918 
19,071 
21.403 
23.946 
26.691 
29,662 
32.856 
36.285 
39,961 
43.907 
52.619 
62,572 
73,947 
86,976 


10 


$15,351 
17,363 
19.573 
21,965 
24,576 
27,393 
30,442 
33.721 
37,239 
41,012 
45,063 
54,004 
64.218 
75,894 
89,265 


THE  6.18  Percent  Locality  Pay  Adjusti^ent  for  the  Locality  Pay 
Francisco-Oakland-San  Jose,  CA 

(Effective  January  1994] 


Annual  rates  t>y  grade  and  step 


$13,899 
15,418 
17,057 
19,145 
21,420 
23,876 
26,532 
29,386 
32,456 
35,743 
39,272 
47.066 
55.969 
66,141 
77,797 


$14,320 
15,590 
17,574 
19,725 
22,068 
24,599 
27,336 
30,277 
33,439 
36,826 
40.462 
48,492 
57,664 
68,145 
80,154 


$14,568 
16,049 
18.091 
20.305 
22.717 
25.322 
28,140 
31,168 
34,422 
37,909 
41,652 
49,918 
59,360 
70.150 
82,511 


SI  4.981 
16,508 
18,608 
20,885 
23,366 
26,045 
28,944 
32,059 
35,406 
38,992 
42,843 
51,344 
61,056 
72.155 
84.869 


ft^  J^®a"  9*"®^  Schedule  employees  in  the  San  Francjsco-Oakland-San  Jose,  CA  CMSA  are 
94-lQA.  Law  enforcement  officers  are  entitled  to  higher  rates  of  My  under  salary  table  94-SF 
pay  only  for  certain  purposes— see  "1994  Salary  Tables'  cover  sheet 


8 


S15.399 
16,967 
19,125 
21,464 
24,015 
26,768 
29,747 
32.950 
36.389 
40.076 
44.033 
52,770 
62,751 
74,159 
87.226 


$15,418 
17,425 
19,642 
22,044 
24,663 
27,491 
30,551 
33,841 
37,372 
41,159 
45,223 
54.196 
64.447 
76,164 
89,583 


10 


$15,811 
17,884 
20,159 
22.624 
25,312 
28.214 
31.355 
34,731 
38,355 
42,242 
46,413 
55,622 
66,143 
78,169 
91,940 


entitled  to  highier  rates  of  pay  under  salary  table 
(LEO).  Locality  rates  of  pay  are  considered  basic 
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Salary  Table  No.  94-RUS— Incorporating  the  3.09  Percent  Locality  Pay  Adjustment  for  the  Locality  Pay 

Area  of  Rest  of  U.S. 

(Effective  JarHjaiy  1994] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


Annual  rates  by  grade  and  step 


1 


$12,271 
13,796 
15,054 
16,900 
18,907 
21,075 
23,419 
25,936 
28,648 
31,549 
34.662 
41,543 
49,401 
58,377 
68,667 


$12,680 
14,124 
15,556 
17,462 
19,537 
21,777 
24,199 
26,801 
29,602 
32,600 
35,818 
42,928 
51,047 
60,323 
70,956 


$13,087 
14.582 
16.058 
18.025 
20,166 
22,479 
24.980 
27,666 
30.557 
33.652 
36.973 
44.312 
52,693 
62.269 
73.244 


$13,494 
14.970 
16.560 
18.588 
20,796 
23,181 
25.760 
28.531 
31.512 
34,703 
38,129 
45,697 
54,340 
64,216 
75,533 


$13,904 
15.137 
17.062 
19.151 
21.426 
23.883 
26,541 
29,396 
32.466 
35.755 
39.285 
47,081 
55,986 
66.162 
77,822 


6 


$14,144 
15,582 
17,564 
19,714 
22,056 
24,585 
27.321 
30,261 
33,421 
36,806 
40,440 
48,466 
57.632 
68.108 
80,110 


$14,545 
16,027 
18,067 
20,277 
22,686 
25,287 
28,101 
31,126 
34,375 
37,858 
41,596 
49,850 
59,279 
70,055 
82,399 


8 


$14,951 
16,473 
18,569 
20,840 
23,316 
25,989 
28,882 
31,991 
35,330 
38,909 
42.751 
51.235 
60,925 
72,001 
84,687 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables"  cover  sheet. 

1994  Salary  Tables  for  Law  Enforcement  Officers 
January  1994 


9 


$14,970 
16.918 
19.071 
21.403 
23.946 
26.691 
29.662 
32.856 
36.285 
39.961 
43,907 
52,619 
62,572 
73,947 
86,976 


"10 


$15,351 
17,363 
19.573 
21,965 
24,576 
27.393 
30,442 
33.721 
37239 
41,012 
45.063 
54.004 
64.218 
75.894 
89.265 


Salary  Table  No.  94-BOS  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S).  Including  Special 
Salary  Rates  At  GS-3  Through  GS-10  and  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment 

FOR  THE  BOSTON-WORCESTER-UWRENCE,  MA-NH-ME-CT  CMSA 

[Effective  January  1993] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-^  .. 
GS-5  .. 
GS-€  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


$13,807 
15.523 
20.329 
22.816 
26.236 
27.664 
29.864 
31.131 
33.309 
36.683 
39.003 
46.746 
55.587 
65,687 
77.266 


$14,268 
15,893 
20,894 
23,449 
26,944 
28,454 
30,742 
32,104 
34,384 
37,866 
40,303 
48,304 
57,440 
67,877 
79,842 


$14,726 
16.408 
21,459 
24.083 
27.653 
29.244 
31,620 
33.077 
35.458 
39.049 
41.603 
49.861 
59.292 
70,067 
82.417 


Annual  rates  by  grade  and  step 


$15,184 
16.844 
22.024 
24,716 
28.362 
30.034 
32,499 
34.051 
36.532 
40,232 
42.904 
51.419 
61.145 
72.258 
84.992 


$15,645 
17,032 
22.589 
25.349 
29.071 
30,824 
33.377 
35.024 
37.606 
41.415 
44.204 
52.977 
62,997 
74,448 
87.567 


$15,915 
17,533 
23,154 
25.983 
29.780 
31.613 
34.255 
35.997 
38.680 
42,599 
45.504 
54.535 
64.850 
76.638 
90.142 


$16,366 
18.035 
23.719 
26,616 
30,488 
32,403 
35.133 
36.970 
39.754 
43,782 
46,805 
56,093 
66,702 
78,828 
92,718 


8 


$16,823 
18,536 
24.283 
27,250 
31,197 
33,193 
36,011 
37,944 
40.829 
44.965 
48.105 
57.651 
68.555 
81.018 
95.293 


$16,844 
19.037 
24.848 
27.883 
31.906 
33.983 
36.889 
38.917 
41.903 
46.148 
49,406 
59.209 
70.407 
83.208 
97.868 


10 


$17,274 
19.538 
25.413 
28.516 
32.615 
34.773 
37.767 
39.890 
42.977 
47.331 
50.706 
60.767 
72.260 
85.398 

100.443 


Note:  Special  law  enforcenient  adjusted  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 
forcement Officers  cover  sheet. 


Salary  Table  No.  94-CLE  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO'S).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  3.34  Percent  Locality  Pay  Adjustment 
for  the  Locality  Pay  Area  of  Cleveland-Akron,  OH 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  _ 

GS-2  

GS-3  

GS-4  

GS-5  

$12,301 
13.829 
18.110 
20.326 
23,372 

$12,711 
14,159 
18,614 
20,890 
24,004 

$13,119 
14,617 
19.117 
21,454 
24.635 

$13,527 
15,006 
19,620 
22,019 
25.267 

$13,937 
15.173 
20.123 
22.583 
25.898 

$14,178 
15,620 
20,627 
23,147 
26.529 

$14,580 
16,066 
21.130 
23,711 
27.161 

$14,987 
16.513 
21,633 
24,276 
27.792 

S15.006 
16.959 
22.136 
24340 
28.424 

S1 5.388 
17.406 
22,640 
25,404 
29,055 
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Salary  Table  No.  94-CLE  (LEO)— Rate  j 
Salary  Rates  at  GS-3  Through  G>-io 
FOR  THE  Locality  Pay  Area  of  Cleve  land-Akron 


GS-6 

GS-7  

GS-8 

GS-9  

6S-10  .. 
GS-11  .. 
GS-12  .. 
GS-13  .. 
GS-14  .. 
GS-15  .. 


1 


24,645 
26,605 
27.733 
29,674 
32,679 
34,746 
41,644 
49,521 
58,518 
68,834 


25,348 
27,387 
28,600 
30,631 
33.730 
35.904 
43.032 
51.171 
60.469 
71.128 


2f  D52 
2t  169 
2S,467 
31588 
34  787 
37  063 
44  420 
52  821 
62  420 
73  422 


Note:  LocaMy  rates  of  pay  are  considered  basic  i 
sheet 


Pi  ly  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


Salary  Table  No.  94-DET  (LEO)— Rate  > 
Sauvry  Rates  at  GS-3  Through  G  >-lO 
FOR  THE  Locality  Pay  Area  of  Detrc  it 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-^  .. 
GS-5  .. 
GS-6  .. 
G&-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


512,479 
14,030 
18,373 
20,621 
23,712 
^,002 
».991 
28,136 
30,105 
33,154 
35,250 
42,248 
50,239 
59,368 
69,833 


512,895 
14,364 
18.884 
21.193 
24.352 
25.716 
27.785 
29,016 
31.076 
34,223 
36,426 
43.656 
51.914 
61.347 
72.160 


21 


37 


Note:  Locality  rates  of  pay  are  considered  basic 
sheet. 


Salary  Table  No.  94-IND  (LEO)— Rate 
Salary  Rates  At  GS-3  Through 
for  the  Locality  Pay  Area  of  IndiakIivpolis 


GS-1  

GS-2  

GS-3  

GS-4  

GS-5  

GS-6  

GS-7  

GS-8  

GS-9  

GS-10  .... 
GS-11  .... 
GS-12  .... 


312,341 
13,874 
18,170 
20,393 
23,449 
24,726 
26,692 
27.825 
29,772 
32.787 
34.860 
41.781 


SI  2.753 
14,205 
18.675 
20,959 
24,083 
25,432 
27,477 
28,694 
30.732 
33,844 
36.023 
43,173 


19 
21 
24 
26 


31 


59,  No.  34  /  Friday,  February  18,  /  Corrections 


OF  Pay  for  Law  Enforcek/ient  Officers  (LEO's).  Including  Special 
*"  AND  Incorporating  the  3.34  Percent  Locality  Pay  Adjustment 
OH— Continued 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 


26,756 
28,952 
30.334 
32.545 
35,841 
38,221 
45.808 
54.472 
64,372 
75.716 


27,460 
29,734 
31,201 
33,502 
36395 
39,380 
47.195 
56.122 
66,323 
78^10 


6 


28,163 
30,516 
32,068 
34,459 
37,950 
40338 
48,583 
57,772 
68,274 
80,304 


28,867 
31,299 
32,935 
35,416 
39.004 
41.697 
49.971 
59.423 
70^25 
82399 


8 


29371 
32.061 
33.803 
36,373 
40.058 
42355 
51,359 
61,073 
72,176 
84,893 


9 


30,274 
32,863 
34,670 
37,330 
41,112 
44,014 
52,747 
62,723 
74,127 
87,187 


10 


30,978 
33.645 
35337 
38,286 
42,166 
45,172 
54,135 
64374 
76,078 
89,481 


OF  Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
'"  AND  Incorporating  the  4.84  Percent  Locality  Pay  Adjustment 
•Ann  Arbor-Funt,  Ml 
lEffective  January  1994] 


Annual  rates  by  grade  and  step 


$13  309 

14  830 

15  394 


766 


24  993 
26  430 

28  578 

29  895 
32  046 
35  292 


601 


4S064 
53  588 
63  327 
74  488 


$13,724 
15,224 
19,905 
22,338 
25,633 
27.144 
29372 
30.775 
33.017 
36.362 
38.776 
46.472 
55.262 
65306 
76315 


$14,140 
15,394 
20,415 
22,911 
26,274 
27,858 
30,166 
31354 
33388 
37.431 
39.951 
47380 
56.937 
67.285 
79,143 


6 


$14,384 
15.847 
20.926 
23.483 
26.915 
28372 
30.959 
32.534 
34.959 
38.500 
41.127 
49,288 
58311 
69.265 
81,470 


$14,792 
16.299 
21,437 
24,056 
27,555 
29,286 
31,753 
33,414 
35,930 
39,570 
42.302 
50.696 
60.285 
71.244 
83.798 


8 


$15,205 
16,752 
21,947 
24,628 
28,196 
30,000 
32347 
34,293 
36,901 
40.639 
43,477 
52.104 
61.959 
73.223 
86.125 


$15,224 
17.205 
22.458 
25.200 
28.836 
30.714 
33.340 
35.173 
37.871 
41.708 
44,652 
53312 
63.634 
75.203 
88.452 


10 


$15,612 
17.658 
22.968 
25.773 
29,477 
31,428 
34.134 
36,052 
38,842 
42.778 
45.828 
54.920 
65.308 
77.182 
90.780 


jx  y  only  for  certain  purposes--see  "1994  Salary  Tables  for  Law  Enforcement  Officers"  cover 


GJ-10 


OF  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
'"  AND  Incorporating  the  3.68  Percent  Locality  Pay  Adjustment 
IN 

(Effective  January  1994] 


Annual  rates  by  grade  and  step 


S13162 
14  666 


180 
525 
716 
138 


28  262 

29  564 


692 


34  902 
37  185 
44  566 


-513,572 
*  15.055 
19,685 
22.091 
26.350 
26,844 
29.047 
30,434 
32,652 
35.959 
38.347 
45.958 


513.983 
15.223 
20.190 
22357 
25.983 
27.550 
29.832 
31,304 
33312 
37,017 
39.509 
47,351 


S1 4,225 
15,671 
20,695 
23,223 
26317 
28,256 
30317 
32,174 
34,572 
38,074 
40,672 
48.743 


S1 4.628 
16.119 
21,199 
23,789 
27.250 
28,962 
31,402 
33,044 
35,532 
39.132 
41334 
50.136 


8 


515.037 
16.567 
21.704 
24.355 
27,884 
29.668 
32.186 
33.914 
36.492 
40.189 
42.996 
51.528 


515.055 
17.015 
22.209 
24.922 
28317 
30,374 
32.971 
34.784 
37.452 
41.247 
44.158 
52.920 


10 


SI  5.439 
17.463 
22.714 
25,488 
29,151 
31.080 
33.756 
35,653 
38.412 
42.305 
45,321 
54313 


Federal  Register  /  VoL  59.  No.  34  /  Friday.  February  18.  /  Corrections 


8309 


Salary  Table  No.  94-IND  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  At  GS-3  Through  GS-10  and  Incorporating  the  3.68  Percent  Locality  Pay  Adjustment 
FOR  THE  Locality  Pay  Area  of  Indianapolis,  IN— Continued 

[Effective  January  1994) 


GS-13 
GS-14 
GS-15 


Annual  rates  by  grade  and  step 


49,683 
58,711 
69,060 


51.339 
60,668 
71,362 


52.995 
62,626 
73,664 


54,651 
64.583 
75.965 


56307 
66,541 
78.267 


57,962 
68,498 
80,569 


59318 
70.456 
82,870 


8 


61.274 
72,413 
85,172 


9 


62330 
74371 
87.474 


10 


Note:  Locality  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  -1994  Salary  Tables  for  Law  Enforcement  Officers 


64,585 
76,328 
89,775 


Salary  Table  No.  94-LA  (LEO  1)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's).  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment 
FOR  the  Los  Angeles-Riverside-Orange  County,  CA  CMSA 

[Effective  January  1993] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2  

GS-3 

6S-4 

GS-5  

GS-6  

GS-7  

GS-8  

GS-9 

GS-10  

GS-11  

$13,807 
15,523 
20,329 
22316 
26,236 
27,664 
29,864 
31,131 
33.309 
36.683 
39.003 
46.746 
55.587 
65.687 
77366 

51 4368 
15,893 
20.894 
23.449 
26,944 
28,454 
30,742 
32.104 
34.384 
37,866 
40.303 
48,304 
57,440 
67,877 
79,842 

514,726 
16.408 
21,459 
24,083 
27,653 
29344 
31.620 
33.077 
35,458 
39,049 
•     41,603 
49,861 
59392 
70.067 
82.417 

515,184 
16,844 
22,024 
24,716 
28,362 
30,034 
32,499 
34,051 
36.532 
40332 
42.904 
51,419 
61.145 
72358 
84.992 

515,645 
-17.032 
22.589 
25.349 
29.071 
30.824 
33.377 
35,024 
37,606 
41,415 
44304 
52,977 
62.997 
74.448 
87.567 

515315 
17.533 
23.154 
25.983 
29.780 
31.613 
34355 
35,997 
38,680 
42,599 
45,504 
54.535 
64,850 
76,638 
90.142 

$16,366 
18,035 
23,719 
26316 
30.488 
32.403 
35.133 
36370 
39.754 
43,782 
46.805 
56.093 
66.702 
78.828 
92.718 

516.823 
18.536 
24383 
27.250 
31.197 
33.193 
36.011 
37,944 
40.829 
44.965 
48,105 
57,651 
68.555 
81.018 
95393 

$16,844 
19.037 
24.848 
27383 
31,906 
33,983 
36,889 
38317 
41.903 
46.148 
49.406 
59309 
70,407 
83308 
97,868 

$17374 
19.538 
25.413 
28316 
32315 
34.773 
37.767 
39.890 
42.977 
47.331 

GS-12  

GS-13  

GS-14  

GS-15  

50,706 
60.767 
72.260 
85.398 

100,443 

Note:  This  salary  table  applies  onty  to  law  enforcement  officers  whose  official  duty  stations  are  located  within  the  Los  Anoeles-Riverside-Or- 
ange  County,  CA  CMSA.  Law  enforcement  officers  whose  official  duty  stations  are  located  in  Santa  Bartara  County  or  that  portion  of  Edwards 
Air  Force  Base  outsKie  the  Los  Angeles-Riverside-Orange  County,  CA  CMSA  are  entitled  to  the  rates  of  pay  under  salary  table  94-LA  (LEO  2) 
Special  law  enforcement  adjusted  rates  of  pay  are  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforce- 
ment Officers"  cover  sheet. 


Salary  Table  No.  94-PHL  (LEO)  Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's)  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-io  and  Incorporating  the  4.96  Percent  Locality  Pay  Adjustment  for 
THE  Locality  Pay  Area  of  Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD 

[Effective  January  1994] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 ; 

GS-3  

GS-4  

GS-5  

G&-6  

GS-7  

GS-8  

GS-9  

GS-10 

GS-11 

$12,493 
14.046 
18.394 
20.645 
23.739 
25.031 
27.022 
28.168 
30,139 
33,192 
35391 
42397 
50397 
59,436 

512310 
14.381 
18.905 
21318 
24.380 
25.746 
27316 
29.049 
3.1.111 
34362 
36.467 
43.706 
51.973 
61,417 

513,325 
14.847 
19.417 
21,791 
25,021 
26,460 
2831 1 
29,929 
32.083 
35.333 
37.644 
45.116 
53.649 
63.399 

513.739 
15341 
19.928 
22.364 
25,663 
27.175 
29.406 
30,810 
33,055 
36,403 
38,821 
46.526 
55,325 
65.381 

514,156 
15,411 
20,439 
22.937 
26.304 
27,890 
30300 
31.691 
34,027 
37,474 
39,997 
47,935 
57,002 
67,362 

514,401 
15.865 
20.950 
23310 
26.945 
28.605 
30.995 
32.571 
34.999 
38.544 
41.174 
49.345 
58.678 
69,344 

S14.809 
16318 
21,461 
24.083 
27.587 
29.320 
31.789 
33.452 
35.971 
39315 
42.350 
50.754 
60.354 
71,326 

515322 
16,772 
21,972 
24,656 
28328 
30.034 
32.584 
34,332 
36.943 
40.686 
43.527 
52.164 
62,030 
73,307 

$15341 
17325 
22.483 
25329 
28.869 
30.749 
33,378 
35313 
37315 
41,756 
44,704 
53.574 
63.707 
75389 

515,630 
17,678 
22,995 
25.80? 
29.511 
31,464 
34.173 
36.094 
38,887 
42,827 
45,880 
54.983 
65..'«» 
7737-. 

G&-12  

GS-13 

GS-14 

8310 


Federal  Register  /  Vol.  5' 


Salary  Table  No.  94-PHL  (LEO)  Rates  of 
ARY  Rates  at  GS-3  Through  GS-io 

THE  LOCALITY  PAY  AREA  OF  PHILADELPHIA 


Pay  for  Law  Enforcement  Officers  (LECs)  Including  Special  Sal- 
iUD  Incorporating  the  4.96  Percent  Locality  Pay  Adjustment  for 
Wilmington-Atlantic  Qty,  PA-MJ-DE-MD— Continued 
(Effective  January  1994] 


GS-15 


1 


69.913 


72.243 


74.5i3 


Note:  Locality  rates  of  pay  are  considered  basic  pay 
s^eeL 


)nly  for  certain  purposes— see  "1994  Salary  Tables  for  Law  Enforcerront  Officers"  cover 


Salary  Table  No.  94-SD  (LEO)—  Rates 
Salary  Rates  at  GS-3  Through  GS- 
FOR  the  San  Diego.  CA  Metropolitan 


)F  Pay  for  Uw  Enforcement  Officers  (LEO'S).  Including  Special 
0  AND  Incorporating  the  8  Percent  LEO  Special  Pay  Adjustment 
Statistical  Area 

(Effective  January  1993] 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-e  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
GS-1 3 
GS-14 
GS-15 


1 


S12,855 
14.453 
18.927 
21.243 
24,426 
25,756 
27305 
28,984 
31.012 
34.153 
36.313 
43,522 
51,754 
61.157 
71,938 


513,284 
14.797 
19,453 
21.832 
25,086 
26.491 
28,622 
29,690 
32.012 
35.254 
37.524 
44,972 
53,478 
63,196 
74,335 


S13.7'  1 
15.Z  7 
19,9;  9 
22.4J  2 
25.7-  6 
27,217 
29,440 
30. 
33.012 
36.316 
38.7;  4 
46,413 
55,2(3 
65,2:5 
76.7;  3 


l^ote:  Spedai  law  enforcement  adjusted  rates  of  pay 
forcement  Officers"  cover  slieeL 


Salary  Table  No.  94-SF  (LEO)— Rates  of 
ARY  Rates  at  GS-3  Through  GS-10 
THE  San  Francisco-Oakland-San  Jose 


GS-1  .. 
GS-2  .. 
GS-3  .. 
GS-4  .. 
GS-5  .. 
GS-6  .. 
GS-7  .. 
GS-8  .. 
GS-9  .. 
GS-10 
GS-11 
GS-12 
•GS-13 
GS-14 
GS-15 


1 


$13,807 
15.523 
20,329 
22,816 
26.236 
27.664 
29.864 
31.131 
33.309 
36.683 
39.003 
46,746 
55.587 
65387 
77^66 


SI  4.268 
15,893 
20.894 
23,449 
26,944 
28,454 
30,742 
32,104 
34.384 
37.866 
40303 
48304 
57.440 
67.877 
79.842 


SI  4,7;  6 
16.4<8 
21,419 
24,0J  3 
273i  3 
29.2-4 
31,610 
33,017 
35,418 
39,0-9 
41 ,61  3 
4931  1 
59,2  2 
70.047 
82,4 


Note:  Special  law  enforcement  adjusted  rates  of  pay 
forcement  Officers"  cover  stieeL 


No.  34  /  Friday,  February  18.  /  Correctioas 


Annual  rates  by  grade  and  step 


76.903 


79.233 


6 


81363 


83,893 


86.224 


88.554 


10 


90,884 


Annual  rates  by  grade  and  step 


S14,137 
15.683 
20305 
23312 
26.406 
27.962 
30.257 
31.702 
34,012 
37,458 
39.945 
47,873 
56.928 
67,274 
79,131 


514,566 
15358 
21,031 
23,601 
27.066 
28398 
31.075 
32,608 
35,013 
38.559 
41.156 
49,324 
58.653 
69313 
81328 


SI  4.81 8 
16.324 
21 .557 
24,191 
27.726 
29,433 
31 ,892 
33315 
36,013 
39.661 
42.366 
50,774 
6O377 
71,352 
83,926 


515,238 
16,791 
22,083 
24,781 
28.386 
30.169 
32,710 
34,421 
37,013 
40.762 
43.577 
■  52.224 
62,102 
73,391 
66.323 


8 


S15.663 
17^57 
22.609 
25.370 
29.046 
30.904 
33.528 
35,327 
38,013 
41,864 
44,788 
53.675 
63.827 
75,430 
88,721 


515,683 
17.724 
23.135 
25.960 
29.705 
31.640 
34,345 
36.233 
39,013 
42.966 
45.998 
55,125 
65,552 
77.469 
91,119 


10 


SI  6,082 
18,190 
23,661 
26.550 
30.365 
32,375 
35,163 
37,139 
40,013 
44,067 
47,209 
56,576 
67.276 
79,509 
93316 


ire  considered  tiasic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 


=>AY  FOR  Law  Enforcement  Ofrcers  (LEO's),  Including  Special  Sal- 
Af40  Incorporating  the  16  Percent  LEO  Special  Pay  Adjustment  for 
CA  CMSA 

[Effective  January  1993] 


Annual  rates  by  grade  arxj  step 


S15,184 
16.844 
22,024 
24,716 
28.362 
30.034 
32.499 
34.051 
36332 
40.232 
42.904 
51.419 
61.145 
72.258 
84.992 


SI  5.645 
17.032 
22,589 
25.349 
29.071 
30324 
33377 
35,024 
37306 
41,415 
44^04 
52.977 
62.997 
74.448 
87367 


6 


$15,915 
17.533 
23,154 
25,983 
29.780 
31313 
34.255 
35397 
38.680 
42,599 
45.504 
54335 
64.850 
76.638 
90.142 


$16,366 
18,035 
23,719 
26316 
30,488 
32,403 
35.133 
36370 
39,754 
43,782 
46305 
56.093 
66.702 
78328 
92,718 


6 


516,823 
18.536 
24,283 
27.250 
31.197 
33.193 
36311 
37344 
40,829 
44.965 
48,105 
57,651 
68355 
81.018 
95.293 


SI  6.844 
19,037 
24,848 
27,883 
31.906 
33.983 
36.889 
38317 
41.903 
46.148 
49.406 
59.209 
70.407 
83308 
97.868 


10 


$17374 
19,538 
25,413 
28316 
32315 
34,773 
37.767 
39.890 
42.977 
47331 
50,706 
60,767 
72360 
85,398 

100.443 


ire  considered  basic  pay  only  for  certain  purposes— see  "1994  Salary  Tables  for  Law  En- 


Federal  Register  /  Vo!.  59.  No.  34  f  Friday,  February  18.  /  Corrections 


19»4  Salary  TaHc  for  Interim  Geographic  Adjustmeiits-Salaiy  Table  No.  94-IGA 

January  1994 


8311 


SALARY  TABLE  NO.  94-IGA-lNCLUOING  8  PERCENT  INTERIM  GEOGRAPHIC  ADJUSTMENTS 

(Effective  January  1993) 


GS-1  .. 
GS-2  . 
GS-3  . 
GS-4  . 
GS-6  .„.„ 
GS-6  ...... 

GS-7  

GS-6  _..^ 
GS-9  ...... 

GS-10  .... 

GS-11  .„ 

GS-12  

GS-13  ..„. 

GS-14  

GS-15  


1 


$12,855 
14,453 
15,771 
17704 
19.807 
22.078 
24.534 
27.172 
30.012 
33.051 
36313 
43.522 
51.754 
61,157 
71,938 


$13384 
14.797 
16397 
18394 
20.467 
22314 
25.352 
28378 
31,012 
34,153 
37,524 
44,972 
53.478 
63,196 
74,336 


$13,711 
15377 
16.823 
18.884 
21,127 
23,549 
26.169 
28.984 
32312 
35354 
38,734 
46.423 
55303 
65335 
76.733 


Annual  rates  by  grade  and  step 


$14,137 

S14,566 

15.683 

15358 

17.349 

17.875 

19,473 

20.063 

?1,787 

22.447 

24385 

25,020 

26.987 

27.805 

29,890 

30,796 

33.012 

34312 

36.356 

37.468 

39.945 

41,156 

47,873 

49.324 

56.928 

58.653 

67374 

69,313 

79.131 

81,528 

$14318 
16.324 
18.401 
20,653 
23,107 
25.756 
28.622 
31.702 
35313 
38.569 
42.366 
50,774 
60377 
71,352 
83.926 


$15338 
16.791 
18.927 
21343 
23.766 
26.491 
29.440 
32.608 
36,013 
39.661 
43377 
52324 
62,102 
73.391 
86.323 


$15,663 

$15,683 

17357 

17724 

19.453 

19.979 

21.832 

22.422 

24.426 

25.086 

27327 

27,962 

30357 

31.075 

33315 

34.421 

37313 

38313 

40.762 

41,864 

44,788 

45,998 

53375 

55.125 

63,827 

65,552 

75,430 

77.469 

88,721 

91,119 

10 


$16,062 
18.190 
20305 
23.012 
25,746 
28.698 
31.892 
35.327 
39313 
42.966 
47309 
56,576 
67376 
79.509 
93.516 


CT^it  CMS^'*SannrT,^^^a£;^S^LTcA  asT^rof  A^S^V"  ^Jt^  YorK-Nortt^  New  Jersey-Long  l^and.  NY-NJ- 
are  entitled  to  higher  rates  of  aa,>^^r^i^f.t^  S^'  ,??r^'^°^^S-^^^5y«'5'*-<>ange  County.  C A  CMSA.  Law  enforcement  officers 


are  enimed  to  higher  rates  of  pay  under  salan/  tables  SA-mv  rTpn\  Llcc  Vi  c/%;      TWrf.'y  .  xS"  

ered  bas.c  pay  <;^^  for  certain  KSt-^"i1g?|J^3L'?ci-  iSti^  &^^  JJi^S-  U^ff^  rates  of  pay  are  consK^! 


LOCAUTY  RATES  OF  PAY  FOR  MEMBERS  OF  THE  SENIOR  EXECUTIVE  SERVK^E  AND  EMPLOYEES  IN  SENIOR-LEVEL  AND 

SCIENTIFIC  OR  PROFESSIONAL  POSITIONS  ^^i-tvtL  and 

(Effective  January  1994] 


Locality  pay  area 


Aflanta.  GA  _ „.„ 

Boston-Worcester-Lawrence.    MA-^^JhMME- 
CT 

Chicago-Gary-Kenosha,  IL-IN-Wl  ."!!""! 

Cincinnati-Hamilton.  OH-KY-IN 

Cleveland-Akron.  OH _ 

DaHas-Fort  Worth.  TX _  .  ™' 

Dayton-Springfield,  OH .""' 

Denver-Bouktef-Greetey,  CO 

Detroit-Ann  Arbor-Flint,  Mt _ J.Z\ 

Houston-Galveston-Brazoria,  TX .. 

Huntsville.  AL '"" 

Indianapolis,  IN I!!™Z!™ 

Kansas  City.  MO-KS .Z.."~.~...... 

Los  Angeles-Riverside-Orange  Coiuirrty.  icA 

Memphis.  TN-AR-MS  

New  Yori<-N.  New  Jersey-Long  Island.  NY- 

NJ-CT-PA 

Norfolk-Virginia  Beacf)-Newport  News.  VA- 

NC  ._ 

Oklahoma  City,  OK ."."."!."!!!!. 

Philadelphia-Wilmington-Atlantic   City.    PA- 

Ki-DE-*AD 

Sacramento-Yok),  CA 

St  Louis,  MO-IL 

Salt  Lake  City-Ogden.  UT ..!!!!"!!!.. 

San  Antonk).  TX 

San  Diego.  CA """"""'". 

San  FrancJsco-OaWand-San  Jose.  CA 

Seattle-Tacoma-Bremerton.  WA 


Salary  TatXe  No.  94-ES  (LOQ-Senior  Executive  Servce  (SES) 


ES-1 


$96,486 

97382 
97361 
96320 
96.003 
96.811 
96,402 
97.118 
97,396 


ES-2 


$101,160 

102.728 
102301 
101310 
100,653 
101.501 
101.072 
101.822 
102,114 


96.957 

103.750 

96.709 

101.393 

96,319 

100,984 

95,966 

100314 

98,186 

102.942 

95,771 

100.410 

98360 

103.020 

95,947 

100.595 

96,003 

100.653 

97.508 

102331 

96,328 

100.994 

95,771 

100.410 

95,771 

100.410 

95,771 

100,410 

96.505 

101,179 

98.641 

103.419 

96.542 

101 318 

ES-3 


$105,729 

107.368 
107336 
106,086 
105300 
106,066 
106,638 
106.422 
106.727 
108.437 
105.974 
105.546 
105.159 
107.592 
104.946 

107.674 

105.139 
105300 

106,849 
105,556 
104.946 
104,946 
104,946 
105,750 
108.091 
105.791 


ES-4 


$111,442 

113.169 

113,030 

111328 

110384 

111,817 

111.345 

112.171 

112.493 

114396 

111.699 

111349 

110.841 

113.405 

110.616 

113.491 

110319 
110,884 

112,622 
111359 
IIO3I6 
110,616 
IIO316 
111.463 
113.931 
111.506 


ES-5 


$116,115 

117,915 

117,770 

116,518 

115.534 

1 16.507 

116315 

116.876 

117311 

119.089 

116,384 

115.914 

115,489 

118.161 

1 15.255 

118351 

115.467 
115.534 

117.345 
115.925 
115355 
115355 
115355 
116.138 
118.709 
116.183 


ES-6 


Salary  table  No.  94- 
SL«T  (LOQ-Sen- 
ior-level  (SL)  and 
Scientific  or  Profes- 
sional (ST)  Pos«tk)ns 


Minimum     Maximum 


$120,166 

122.029 
121.878 
120383 
119.564 
120.571 
120,062 
120,953 
121,300 
'  123,100 
120,444 
119,958 
119318 
122383 
119375 

122,376 

119,495 
119,564 

121,439 
119,969 
119375 
119375 
119375 
120.189 
122.650 
120335 


$83316 

84303 
84.199 
83.304 
82.601 
83396 
82,944 
83.560 
63.800 
85,143 
83308 
82,872 
82,569 
84,479 
82.401 

84,543 

82.553 
82.601 

83.896 
82.880 
82.401 
82.401 
82.401 
83.032 
84.871 
83.064 


$12ai66 

122329 
121378 
120383 
119,564 
120,571 
120.062 
120353 
121,300 
'  123.100 
120.444 
119.958 
119,518 
122383 
119375 

122376 

119,495 
119.564 

121.439 
119,969 
119375 
119375 
119375 
120,189 
122.850 
120335 
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LOCALITY  Rates  of  Pay  for  Members  of 

Scientific 


HE  Senior  Executive  Service  and  employees  in  Senior-Level  and 
o|  Professional  Positions— Continued 

[Effective  January  1994] 


Locality  pay  area 


Washington-Baltimore,  DC-MD-VA-WV 
Rest  of  U.S 


ES-1 


96,1 

95.: 


771 


Salai  f  Tal)le  No.  94-ES  (LOC)— Senior  Executive  Service  (SES) 


,83) 


ES-2 


101.520 
100,410 


ES-3 


106.106 
104,946 


ES-4 


111,839 
110.616 


ES-5 


116,529 
115,255 


ES-6 


120,594 
119.275 


Salary  table  No.  94- 
SL/ST  (LOC)— Serv 
iof-level  (SL)  and 
Scientific  or  Profes- 
sional (ST)  Positions 


Minimum     Maximum 


83.312 
82.401 


120,594 
119,275 


1  Rate  limited  to  ttie  rate  for  level  III  of  tfie  Executive  !  chedule  (5  U.S.C.  5304(g)(2)). 

NOTE:  Law  enforcement  officers  are  entitled  to  the  ra  tes  on  salary  tables  94-ES  (LEO)  or  94-SL/ST  (LEO),  as  appropriate.  Locality  rates  of 
pay  are  considered  basic  pay  on^  for  certain  purposes  —see  "1994  Salary  Tat>ies  for  Members  of  the  Senior  Executive  Service,  Employees  in 
Senior-Level  and  Scientific  or  Professional  Positions,  Acfnlnistrative  Law  Judges,  and  Members  of  Boards  of  Contract  Appeals"  cover  sheet. 

Locality  Rates  of  Pay  for  Administrative  Law  Judges  and  Members  of  Boards  of  Contract  Appeals 

[Effective  January  1994] 


Locality  pay  area 


MA-NH- 


Aflanta,  GA  

BostcKvWorcester-Lawrence, 

ME-CT  

Chica90<5ary-Kenosha,  IL-IN-Wl 
Cincinnati-Hamilton,  OH-KY-IN  ... 

Cleveland-Akron.  OH 

Dallas-Fort  Worth,  TX 

Dayton-Spr^ngfieW,  OH 

Denvef-BoukJer-Greeley,  CO  

Detrort-Ann  Artxx-Flint,  Ml 

Houstoo-Gatveston-Brazoria.  TX  . 

Huntsville,  AL 

Indianapolis,  IN 

Kansas  City,  MO-KS 

Los    Angetes-Riverside^ange    County, 

CA  

Memphis.  TH-AR-MS 

New  Yorfc-N.   New  Jersey-Long  Island. 

NY-NJ-CTrPA  

Norfolk-Virginia    Beach-Newpoil    News, 

VA-NC 

Oklahoma  Crty,  OK 

Phiiadelphia-WilmingtorvAtlantJc  City,  PA- 

NJ-^)E-M0  „. 

Sacramento-Yolo,  CA „. 

St.  Louis.  MO-IL 

Salt  Lake  City-Ogden,  UT 

San  Antonio.  TX  

San  Diego.  CA 

San  Francsco-Oakland-San  Jose,  CA 

Seattle-Tacoma-Bremerton.  WA 

Washingfoo-Baltimore.  DC-MO-VA-WV  .. 
Rest  of  U.S 


S)  laiy  rabln  No.  94-AU  (LOC)— Administrative  Law  Judges 


AL-<3/A 


AL-3« 


$78,108 

79,319 
79,221 
78.379 

78.371 
78.040 
78,619 
78,845 
80.108 
78.288 
77.973 
77,687 

79,484 
77,529 

79.544 

77.672 
77.717 

78.935 
77,980 
77.529 
77.529 
77.529 
78.123 
79.863 
78,153 
78.386 
77.529 


S84.1ie  $90,125 


85,420 
85.31  £ 
84.40C 
83.69J 
84,40C 
84,04: 
84.667 
84.91  ( 
86.271 
84,311 
83.97( 
83.66! 

85.591 
83,49; 

85.66; 

83.641 
83.69! 

85,00 
83.97! 
83.49! 
83.49;  i 
83,49; ; 
84.13! 
85.99  I 
84.16  I 
84.411  i 
83,49: 1 


AL-3« 


91.522 
91.409 
90.437 
89.673 
90.428 
90.046 
90.715 
90,975 
92.433 
90.333 
89,968 
89,639 

91,712 
89,456 

91,782 

89,621 
89,673 

91,079 
89.977 
89.456 
89,456 
89,456 
90,142 
92,138 
90,177 
90,446 
89,456 


AL-3/D 


AL-3/E 


$96,133 

97,623 
97,503 
96,466 
95,652 
96,467 
96,050 
96.762 
97,040 
98,595 
96,355 
95,966 
95,614 

97327 
95,420 

97,901 

95.596 
95,652 

97,151 
95,975 
95,420 
95,420 
95,420 
96,151 
98,280 
96,188 
96,475 
95,420 


AL-3/F 


$102,141 

103.724 
103.597 
102,495 
101,630 
102,485 
102,053 
102.810 
103,105 
104,757 
102,377 
101,964 
101.590 

103.941 
101,384 

104,020 

101,571 
101,630 

103^23 
101,974 
101,384 
101,384 
101,384 
102,161 
104,423 
102,200 
102,505 
10134 


$108,149 

109,826 
109,691 
108,524 
107,608 
108,514 
108,056 
108,858 
109,170 
110,919 
108,399 
107,962 
107,566 

110,055 
107,348 

110,138 

107.645 
107,608 

109,295 

107,972 

107,348] 

107,348 

107,348 

108,170 

110,565 

108.212 

108,535 

107,348 


AL-2 


AL-1 


$114,158 

115,927 
115,784 
114,553 
113,586 
114.542 
114.059 
114,905 
115,235 
117,081 
114,422 
113.960 
113.542 

116.169 
113.311 

116,257 

113,520 
113,586 

115.367 
113.971 
113,311 
113,311 
113,311 
114,180 
116,708 
114,224 
114,564 
113,311 


Salary  table  No.  94-BCA  (LOC>— 
Memt>ers  of  Boards  ol  Contract  Ap- 
(BCA) 


Chairman 


$120,166 

122,029 
121,878 
120,683 
119,564 
120,571 
120,062 
120,953 
121,300 
'123,100 
120,444 
119,958 
119,618 

122,283 
119,275 

122.376 

119.495 
119,664 

121,439 
119,969 
119,276 
119.275 
119.276 
120,189 
122,850 
120,236 
120,594 
119,275 


Vice  chair- 
man 


$120,166 

122,029 
121378 
120,583 
119,564 
120,671 
120,062 
120,953 
121,300 
'123.100 
120,4 
119,968 
119,518 

122,283 
119,275 

122,376 

1 19,495 
119364 

121,439 
1 19,969 
119^75 
119,276 
119J76 
120.189 
122,850 
120235 
120,594 
119,275 


Omar 


$116,561 

118.368 
118,222 
116,965 
116,977 
116,954 
116,460 
117,324 
117,661 
119,546 
116,830 
116,369 
115,933 

118,615 
115,697 

118,705 

116,910 
115,977 

117,796 
116370 
115,697 
116,697 
115,697 
116,683 
119,165 
116.628 
116,976 
115,697 


$112,956 

114.707 
114,666 
113.348 
112,391 
113,337 
112.858 
113.696 
114,022 
115.849 
113^17 
112,760 
112,347 

114.945 
112,119 

115,033 

112.325 
112.391 

114,152 
112.771 
112,119 
112.119 
112.119 
112.978 
115,479 
113.021 
113,358 
112,119 


>  Rate  hmrted  lo  m«  rale  tor  level  III  o«  the  Eiecutrve  Schedule  (5  U  SjC.  5304|g)(2)). 

NoTi:  Locality  rates  ot  pay  are  considered  tMSJC  pay  only  *»  certain  (urposes — see  "1994  Salary  Tables  tor  Members  ot  the  Senior  Executive  Service,  Employees  m  Senior-Level  and  So- 
entific  or  Professional  Positiom,  Aoministrative  Law  Judges,  and  Memtx 's  ot  Boards  ol  Contract  Appeals"  cover  sheeL 
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SPECIAL  Uw  Enforcement  Adjusted  Rates  of  Pay  for  Members  of  the  Senior  Executive  Service  am> 
Employees  in  Senior-Level  and  Scientific  or  Professional  Positions 

(Effective  January  1994) 


Special  pay  adjustment  area 


Boston-Worcester^jWFfence,  MA-NH-ME- 
CT  

Los  Angeles-RiversJiteOrange  Courtly,  cii 

2    __  _ 

New  York-N.  New  Jetsey-Long  Island.  NY^ 

NJ-CT-PA _ 

San  Diego,  CA „_ 

San  Francisco-Oakland-San  Jose,  CA  - 


Salary  table  No.  »»-ES  (LECH— Senior  Executive  Service  (SES) 


ES-1 


$107,764 

107,764 

107,764 
100.332 
107,764 


ES-2 


$112,984 

107,764 

112.984 
105,192 
112,984 


ES-3 


$118,088 
112,984 

itsjoas 

109.944 
118.088 


ES-4 


1  $123,100 

118,068 

1 123.100 

115JB84 

1123.100 


ES-5 


'$123,100 

1 123,100 

1 123,100 

120,744 

M23,100 


ES-« 


'$123,100 

'  123.100 

'  123,100 
1 123,100 
1 123.100 


Salary  tabta  Mol  94- 
SUST  (LEO)-Seraor- 

Level  (SL)  and  Sci- 
entific or  Professional 
(ST)  Positions 


Mtnunum 


$82,720 

'  123,100 

92,720 
86.325 
92.720 


Maximum 


'$123,100 

92.720 

» 123,100 
'  123,100 
'  123.100 


'  Rate  limited  to  the  rate  lor  level  Ml  of  the  Executive  Schedule  (5  U.S  C  5304<a)(2)) 
^^^Does  not  include  Sante  Barbara  County  or  that  portion  of  Edwar*  AirFo^S^Bise  outsKte  the  Los  Angeles-RiversicteOrange  County  CA 

1994  Salary  Tabk  fiir  tihe  Executive  Sdwdule 

January  1994 

i7«2' Af^i^^"^!i  ^  ?L^J°J..^  Executive  Schedule  were  auth«ized  under  5  U.S.C.  5318  and  Executive  Order 

Qof    l^'^^A^'  ^^i  ^'^^  .^^  ^°^'2^  ""*^  ^  general  pay  adjustment  for  the  General  ScSurfol 
1994,  which  resulted  m  no  adjustment  in  the  Executive  Schedule  for  1994.  .^neuuie  lor 


Rates  of  Pay  for  the  Executive  Srhjutuly 

Effective  January  1993 

Salary  Table  No.  94-EX— 
Executive  Schedule  (EX) 


Annual 
rate 

Level  1 „ 

Level  II 

$148,400 
133,600 
123,100 
115,700 
108,200 

Level  III 

Level  IV  

Level  V  ... 

Definitions  of  Locality  Pay  Areas 

The  regulation  defining  the  locality 
pay  areas  (5  CFR  §  531.603)  was  issued 
by  the  Office  of  Personnel  Management 
under  the  authority  in  5  U.S.C.  53G4(i). 
With  two  exceptions,  the  geographic 
boundaries  of  the  pay  localities  for  the 
first  locality  payments  coincide  with  the 
boundaries  of  the  27  Metropolitan 
Statistical  Areas  (MSA's)  and 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA's)  within  which  the 
Bureau  of  Labor  Statistics  conducted 
salary  surveys  for  locality  pay  purposes, 
plus  1  additional  area  composed  of  the 
"Rest  of  the  United  States."  MSA's  and 
CMSA's  are  defined  hy  the  Office  of 
Management  and  Budget  in  OMB 
Bulletin  No.  93-1 7.  June  30, 1993. 

The  two  wiceptions  are  the  Los 
Angeles-Riverside-Orange  County,  CA. 


and  the  Washington-Baltimore.  DC- 
MD-VA-WV,  locality  pay  areas.  These 
two  areas  also  include  certain  areas 
outside  the  corresponding  CMSA's. 

The  definitions  of  the  locaHty  pay 
areas  follow.  Unless  otherwise  noted,  all 
of  the  components  listed  below  are 
counties.  The  geographic  codes  are 
maintained  by  the  General  Ser\'ices 
Administration,  which  periodically 
publishes  them  in  Worldwide 
Geographic  Location  Codes.  The 
geographic  codes  listed  for  the  raaiority 
of  the  pay  areas  consist  of  a  2-digit  State 
and  a  3-digit  county  identifier.  When 
necessary,  city  codes  were  added  to  the 
geographic  coide.  These  areas  are 
identified  by  a  2-digit  State,  a  4-digit 
city,  and  a  3-digit  county  code.  The 
District  of  Columbia  is  identified  by  its 
2-digit  State  code  only. 

In  parts  of  the  Boston  and  New  York 
pay  areas  where  nine-digit  codes  are 
used,  this  list  covers  all  locations  within 
the  boundaries  of  the  pay  area  that  are 
listed  in  Worldwide  Geographic 
Location  Codes.  Some  minor  civil 
divisions  that  are  part  of  the  OMB 
definition  of  the  CMSA  do  not  appear 
here  because  they  have  no  geographic 
code.  In  some  instances,  there  are 
multiple  locations  within  a  single  minor 
civil  division  that  have  a  geograprftic 
code.  Each  is  listed  here  separately. 


Atlanta,  GA 


13-013 
13-015 
13-045 
13-057 
13-063 
13-067 
13-077 
13-089 
13-097 
13-113 
13-117 
13-121 
13-135 
13-151 
13-217 
13-223 
13-227 
13-247 
13-255 
13-297 


Barrow 

Bartow 

Carroll 

Cherokee 

Claj'ton 

Cobb 

Coweta 

DeKalb 

Douglas 

Fayette 

Forsyth 

Fulton 

Gwinnett 

Henry 

Newton 

Paulding 

Pickens 

Rockdale 

Spalding 

Walton 


Boston-Worcester-Lawrence,  MA-NH- 
ME-CH" 

Massachusetts 

25-009    all  of  Essex  County 
25-017    all  of  Middlesex  County 
25-021    all  of  Norfolk  County 
25-023    all  of  Plymouth  County 
25-025    all  of  Suffolk  County 

The  following  parts  of  Bristol  (jxinty: 
250007005     Acushnet 
250039005    Assonet 
250096005    Berkley 
250188005    Chartley 
250251005    Dartmouth 
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250254005    Dighton 
250281005    East  Freetown 
250299005    Easton 
250315005    Fairhaven 
250385005    Freetown 
250670005    Mansfield 
250850005    New  Bedford 
250911005    North  Dartmouth 
250912005    North  Dighton 
250913005    North  Easton 
250924005    Norton 
251064005    Raynham 
251062005    Raynham  Center 
251135005    Segreganset 
251219005    South  Dartmouth 
251225005    South  Easton 
251280005    Taunton 

The  following  part  of  Hampden 
County: 
250489013    Holland 

The  following  parts  of  Worcester 
County: 

250032027    Ashbumham 
250055027    Auburn 
250079027    Barre 
250080027    Barre  Plains 
250098027    Berlin 
250110027    Blackstone 
250117027    Bolton 
250123027    Boylston 
250150027    Brookfield 
250185027    Charlton 
250186027    Charlton  City 
250189027    Charlton  Depot 
250220027    Clinton 
250252027    Douglas 
250263027    Dudley 
250272027    East  Brookfield 
250280027    East  Douglas 
250297027    East  Princeton 
250332027    Fayville 
250350027    Fitchburg 
250390027    Gardner 
250436027    Grafton 
250467027    Harvard 
250480027    Holden 
250510027    Hopedale 
250555027    Jefferson 
250565027    Lancaster 
250585027    Leicester 
250610027    Leominster 
250619027    Linwood 
250640027    Lunenburg 
250664027    Manchaug 
250745027    Mendon 
250780027    Milford 
250785027    Millbury 
250820027    Millville 
250834027    Momingdale 
250900027    Northborough 
250902027    Northbridge 
250910027    N.  Brookfield 
250916027    N.  Grafton 
250918027    N.  Oxford 
250927027    N.  Uxbridge 
250944027    Oakdale 
250943027    Oakham 
250980027    Oxford 


2509990  :7 
2510450  17 
2510800  7 
2511000  17 
2511720  \7 
2512000  17 
2512030  17 
2512040  '.7 
2512100*7 
2512280  !7 
2512400  !7 
2512600  !7 
251273017 
2512660  \7 
2512710  57 
2512780  V7 
2512690  J7 
2512830 »7 
2513100 J7 
2513200  17 
2513760  17 
2513800 J7 
2513900  17 
2513950  27 
2514100  17 
2514390  27 
2514550 17 
2514700 17 
2515000  27 
251520C  27 


The 
County: 


3300121  15 
330013( 15 
3300251  15 
3300321  15 
330045(  15 
3300871  15 
3300851  15 
3301051  15 
3301081  15 
3301121  15 


Paxton 

Princeton 

Rochdale 

Rutland 

Shrewsbury 

South  Barre 

South  Berlin 

Southborough 

Southbridge 

South  Gra^on 

South  Lancaster 

Spencer 

Sterling 

Sterling  Jimction 

Still  River 

Sturbridge 

Sutton 

Templeton 

Upton 

Uxbridge 

Waterville 

Webster 

Westborough 

West  Boylston 

West  Brookfield 

Westminster 

West  Upton 

Whitinsville 

Winchendon 

Worcester 


New  Ha  npshire 

The  ft  llowing  parts  of  Hillsborough 
County: 

330011(  11  Amherst 

330018( 11  Bedford 

330031(  11  BrookHne 

3301 60(  11  Goffstown 

330180(  11  Greenville 

330234(  11  Hollis 

330240(  11  Hudson 

330299(  11  Litchfield 

3303 10(  11  Manchester 

330324(  11  Mason 

3303  34(  11  Merrimack 

330340(11  Milford 

330344(  1 1  Mont  Vernon 

330350(  11  Nashua 

330357(11  New  Ipswich 

330401  ( 11  Pelham 

330434(11  Reeds  Ferry 

330509(  11  Weare 

330540(  11  Wilton 


fallowing  part  of  Merrimack 
330236dl3    Hooksett 


The  fallowing  parts  of  Rockingham 
County: 


Atkinson 

Auburn 

Brentwood 

C^andia 

Chester 

Danville 

Derry 

East  Derry 

East  Hampstead 

East  Kingston 


330123015  Epping 

330130015  Exeter 

330153015  Fremont 

330176015  Greenland 

330195015  Hampstead 

330200015  Hampton 

330199015  Hampton  Beach 

330201015  Hampton  Falls 

330252015  Kensington 

330255015  Kingston 

330305015  Londonderry 

330355015  Nevy  Castle 

330354015  Newfields 

330356015  Newington 

330370015  Newmarket 

330381015  Newton 

330382015  Nevirton  Jimction 

330391015  North  Hampton 

330384015  North  Salem 

330417015  Plaistow 

330430015  Portsmouth 

330435015  Raymond 

330445015  Rye 

330447015  Rye  Beach 

330448015  Salem 

330462015  Sandown 

330466015  Seabrook 

330474015  South  Danville 

330475015  South  Hampton 

330478015  Stratham 

330533015  West  Rye 

330527015  Westville 

330551015  Windham 

The  following  parts  of  Strafford 
County: 

330029017  Barrington 

330090017  Dover 

330100017  Durham 

330140017  Farmington 

330281017  Lee 

330311017  Madbury 

330342017  Mihon 

330345017  Mihon  Mills 

330440017  Rochester 

330443017  Rollinsford 

330470017  Somersworth 

Maine 

The  following  parts  of  York  Ojunty: 

230450031  Berwick 

231445031  Cape  Neddick 

232450031  Eliot 

234250031  Kittery 

234300031  Kitterypoint 

237450031  South  Benvick 

239800031  York 

239900031  York  Beach 

239950031  York  Harbor 

Connecticut 

The  following  parts  of  Windham 
County: 

090231015  Fabyan 

090259015  Grosvenordale 

090373015  Mechanicsville 

090500015  N.  Grosvenordale 

090603015  Quinebaug 

090749015  Thompson 


Chicago-Gary-Kenosha,  IL-IN-WI 
Illinois 
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17-M)31    Cook 

17-037    DeKalb 

17-043    DuPage 
17-063    Grundy 
17-089    Kane 

17-091    Kankakee 

17-093    Kendall 

17-097    Lake 

17-111    McHenry 
17-197    Will 

Indiana 

18-089    Lake 

18-127    Porter 

Wisconsin 

55-059    Kenosha 

Cincinnati-Hamilton.  OH-KY-IN 

Ohio 

39-015    Brown 

39-017    Butler 

39-025    Clermont 

39-061    Hamilton 

39-165    Warren 

Kentucky 

21-015    Boone 

21-037    Campbell 
21-077    Gallatin 

21-081    Grant 

21-117    Kenton 

21-191    Pendleton 

Indiana 

18-029    Dearbon 

18-115    Ohio 

Cleveland- Akron,  OH 

39-007    Ashtabula 

39-035    Cuyahoga 
39-055    Geauga 
39-085    Lake 

39-093    Lorain 

39-103    Medina 

39-133    Portage 
39-153    Summit 

Dallas-Fort  Worth,  TX 

48-085    Collin 

48-113    Dallas 

48-121    Denton 

4&-139    Ellis 

48-213    Henderson 

48-221    Hood 

48-231    Hunt 

48-251    Johnson 
48-257    Kauhnan 

4»-367    Parker 

4ft-397    Rockwall 

48-439    Tarrant 

39-1 1 3    Montgomery 
Denver-Boulder-Greeley.  CO 

08-001  Adams 

08-005  Arapahoe 

08-013  Boulder 

08-031  Denver 

08-035  Douglas 

08-059  Jefferson 

08-123  Weld 

Detroit- Ann  Aibor-Flint.  MI 


26-049 

(jenesee 

26-087 

Lapeer 

2&-091 

Lenawee 

26-093 

Livingston 

26-099 

Macomb 

26-115 

Monroe 

26-125 

Oakland 

26-147 

St.  Clair 

26-161 

Washtenaw 

26-163 

Wayne 

Houston-Galveston-Brazoria,  TX 

48-039 

Brazoria 

48-071 

Chambers 

48-157 

Fort  Bend 

48-167 

Galveston 

48-201 

Harris 

48-291 

Liberty 

48-339 

Montgomery 

48-473 

Waller 

Huntsville.  AL 

01-083 

Limestone 

01-089 

Madison 

Indianapolis,  IN 

lft-011 

Boone 

18-057 

Hamilton 

18-059 

Hancock 

18-063 

Hendricks 

18-081 

Johnson 

18-095 

Madison 

18-097 

Marion 

1&-109 

Morgan 

18-145 

Shelby 

Kansas  aty.MO-KS 

Missouri 

29-037 

Cass 

29-047 

Clay 

29-049 

Clinton 

29-095 

Jackson 

29-107 

Lafayette 

29-165 

Platte 

29-177 

Ray 

Kansas 

20-091 

Johnson 

20-103 

Leavenworth 

20-121 

Miami 

20-209 

Wyandotte 

Dayton-Springfield.  OH 

39-023    Clark 
39-057    Greene 
39-109    Miami 


Los  Angeles-Riverside-Orange  Co.mty. 
(JA 

0&-037    Los  Angeles 
06-059    Orange 
06-065    Riverside 


06-071    San  Bernardino 
06-083     Santa  Barbara 
06-111     Ventura 

061077029    Edwards  Air  Force  Base 

Memphis,  TN-AR-MS 

Tennessee 

47-047  Fayette 
47-157  Shelby 
47-167    Tipton 

Arkansas 

05-035    Crittenden 

Mississippi 

28-033     DeSoto 

New  York-Northern  New  Jersey-Long 
Island,  NY-NJ-Crr-PA 

New  York 


36-005 

Bronx 

36-027 

Dutchess 

36-047 

Kings 

36-059 

Nassau 

36-061 

New  Yoric 

36-071 

Orange 

36-079 

Putnam 

3&-081 

Queens 

36-085 

Richmond 

36-087 

Rockland 

36-103 

Suffolk 

36-119 

Westchester 

New  Jersey 

34-003 

Bergen 

34-013 

Essex 

34-017 

Hudson 

34-019 

Hunterdon 

34-021 

Mercer 

34-023 

Middlesex 

34-025 

Monmouth 

34-027 

Morris 

34-029 

Ocean 

34-031 

Passaic 

34-035 

Somerset 

34-037 

Sussex 

34-039 

Union 

34-041 

Warren 

Connecticut 

09-001    all  of  Fairfield  County 
09-009    all  of  New  Haven  County 
The  following  parts  of  Litchfield 
County: 

090051005    Bethlehem 
090083005    Bridgewater 
090247005    Gaylordsville 
090372005    Marble  Dale 
090450005    New  Milford 
090454005    New  Preston 
090535005    Oakville 
090629005    Roxbury 
090740005    Thomaston 
090802005    Washington 
090805005    Washington  Depot 
090817005    Watertown 
090857005    Woodbury 

The  following  parts  of  Middlesex 
County: 
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090130007    Clinton 
090332007    IGllingworth 

Pennsylvania^ 

42-103    Pike 

Norfolk-Virginia  Beach-Newport  News, 
VA-NC 

Virginia 

51-073 
51-093 
51-095 
51-115 
51-199 
51-550 
51-650 
51-700 
51-710 
51-735 
51-740 
51-800 
51-810 
51-830 


Gloucester 
Isle  of  Wight 
James  City  County 
Mathews 
York 

Chesapeake  city 
Hampton  dty 
Newport  News  dty 
Norfolk  city 
Poquoson  dty 
Portsmouth  dty 
Suffolk  dty 
Virginia  Beach  dty 
Williamsburg  city 


North  Carolina 

37-053    Currituck 

Oklahoma  City.  OK 

40-017  Canadian 

40-027  Cleveland 

40-083  Logan 

40-087  McClain 

40-109  Oklahoma 

40-125  Pottawatomie 

Philadelphia-Wilmington-Atlantic  Gty, 
PA-NJ-DE-MD 

Pennsylvania 

42-017  Bucks 

42-029  Chester 

42-045  Delaware 

42-091  Montgomery 

42-101  Philadelphia 

New  Jersey 

34-001  Atlantic 

34-005  Burlington 

34-007  Camden 

34-009  Cape  May 

34-011  Cumberland 

34-015  Gloucester 

34-033  Salem 

Delaware 

10-003    New  Castle 

Maryland 

24-015    Cecil 


Sacn  mento-Yolo,  CA 

06-0  17  El  Dorado 

06-0  il  Placer 

06-0  >7  Sacramento 

06-1 13  Yolo 

St.  L  uis,  MO-IL 

Miss  )uri 

Th  )  following  part  of  Crawford 
Cour  ty: 

2976  (0055    Sullivan  Qty 
29-0  n    Franklin 
29-0  )9    Jefferson 
29-1 13    Lincoln 
29-1 J3    St.  Charles 
2»-l)9    St.  Louis 
29-2 19    Warren 
29-5  LO    St.  Louis  dty 

Illin(  is 

17-G27    Clinton 
17-0P3    Jersey 


17-: 
17- 
17- 


119 
133 


133 


Salt 


^e  City-Ogden.  UT 

49-(  11    Davis 
49-(35    Salt  Lake 
49-(  57    Weber 


San 


^tonio.  TX 


San 


San 

06-( 
06-< 


06-(01 
13 
06-<41 
06-(55 
06-(75 
06-(81 
06-<85 
06-(87 
06-<95 
06-(97 

Seal  le 

53-(  29 
53-^  33 
53^  35 


/  Corrections 


Madison 
Monroe 
St.  Clair 


48-(  29  Bexar 

48-(  91  Comal 

48-1  87  Guadalupe 

48H  93  Wilson 


Diego,  CA 


06-(  73    San  Diego 


'randsco-Oakland-San  Jose,  CA 

Alameda 

Contra  Costa 

Marin 

Napa 

San  Francisco 

San  Mateo 

Santa  Clara 

Santa  Cruz 

Solano 

Sonoma 


-Tacoma-Bremerton,  WA 

Island 

King 

Kitsap 


53-053    Pierce 
53-t061     Snohomish 
53-067    Thurston 

Washington-Baltimore,  DC-MD-VA-WV 

11    District  of  Columbia 

Maryland 

24-003  Anne  Anmdel 

24-005  Baltimore 

24-009  Calvert 

24-013  Carroll 

24-017  Charles 

24-021  Frederick 

24-025  Harford 

24-027  Howard 

24-031  Montgomery 

24-033  Prince  George's 

24-035  Queen  Anne's 

24-037  St.  Mary's 

24-043  Washington 

24-510  Baltimore  city 

Virginia 

51-013  Arlington 

51-043  Clarke 

51-047  Culpeper 

51-059  Fairfax 

51-061  Fauquier 

51-099  King  George 

51-107  Loudoun 

51-153  Prince  William 

51-177    Spotsylvania 

51-179  Stafford 

51-187  Warren 

51-510  Alexandria  city 

51-600  Fairfax  city 

51-610  Falls  Church  city 

51-630.  Fredericksburg  dty 

51-683  Manassas  city 

51-685  Manassas  Park  city 

West  Virginia 

54-003    Berkeley 
54-037    Jefferson 

Rest  of  U.S. 

Those  portions  of  the  48  contiguous 
States  and  the  District  of  Coliunbia  not 
located  within  another  locality  pay  area, 

nUJNO  CODE  1S05-01-O 


Friday 

February  18,  1994 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Part  56,  et  ai. 
Air  Quality:  IHealtii  Standards  for 
Abrasive  Blasting  and  Drill  Dust  Control; 
Final  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminlstratton 

30  CFR  Parts  56. 57, 58, 70.  and  72 
PIN  1219-AA48 

Air  Quality:  Heaith  Standards  for 
Abrasive  Blasting  and  Drill  Dust 
Control 

AGENCY:  Mino  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rale. 

SUMMARY:  This  final  rule  addresses 
abrasive  blasting  and  drill  dust  control 
at  all  metal  and  nonmetal  and  coal 
mines.  The  final  rule  retains  existing 
requireni«nts  for  rock  drilling 
operations  at  metal  and  nonmetal  mines 
and  establishes  new  requirements  for 
rock  drilling  operations  at  surface  coal 
mines  and  surface  work  areas  of 
underground  coal  mines.  The  final  rule 
also  revises  existing  requirements  for 
rock  drilling  operations  at  underground 
coal  mines.  In  addition,  it  establishes 
new  specific  standards  for  abrasive 
blasting  operations  at  coal  mines  and 
expands  existing  provisions  at  metal 
and  nonmetal  mines. 
EFFECTIVE  DATE:  April  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Sih  ey;  Director.  Office  of 
Standards,  Regulations  and  Variances: 
MSHA;  (703)  235-1910. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  August  29, 1989  (54  FR  35760), 
MSHA  published  a  notice  in  the  Federal 
Register  inviting  public  comment  on  a 
proposed  rule  on  air  quality,  chemical 
substances,  and  respiratory  protection 
in  mining.  The  proposed  rule  addressed 
means  of  controlling  exposure  to 
hazardous  substances,  permissible 
exposure  limits,  exposure  monitoring, 
dangerous  atmospheres,  respiratory 
protection,  carcinogens,  asbestos 
construction  work,  drill  dust  control, 
abrasive  blasting,  and  prohibited  areas 
for  food  and  beverages.  This  final  rule 
addresses  abrasive  blasting  and  drill 
dust  control,  which  are  the  first  of  these 
sections  to  be  completed. 

In  comments  on  the  proposal,  the 
Agency  received  requests  to  hold  public 
hearings.  In  respon.se,  the  Agency  held 
three  sets  of  public  hearings  on  the 
proposed  rule.  The  first  set  of  public 
hearings,  which  specifically  addressed 
abrasive  blasting  and  drill  dust  control, 
was  held  in  Denver,  Colorado,  on  June 
4. 1990,  and  in  Pittsburgh. 
Pennsylvania,  on  June  7, 1990. 
Following  the  public  hearings,  the 
record  remained  open  until  August  30, 
1991.  to  allow  interested  persons  to 


submi  supplementary  statements  and 
data. 

Chir  Qg  the  rulemaking  process, 
MSHj^  received  written  and  oral 
comm  mts  fix}m  all  segments  of  the 
minin  ;  community.  Tlie  Agency's  final 
rule  a(  dresses  the  comments  received 
and  is  consistent  with  the  goals  of  the 
Federi  1  Mine  Safety  and  Health  Act  of 
1977  (  4ine  Act),  Executive  Order 
12866  the  Regulatory  Flexibility  Act, 
and  th  3  Paperwork  Reduction  Act. 

Afte  r  analyzing  the  comments 
receiv  -d,  the  public  hearing  testimony, 
and  te  :hnical  and  health  data,  the  ' 
Agenc  /  is  issuing  this  final  rule  on 
abrasi  'e  blasting  and  drill  dust  control 
to  adc  "ess  immediate  health  concerns. 
The  fi  lal  rule  makes  no  substantive 
chang  IS  to  existing  regulations  for  drill 
dust  c  )ntrol  at  metal  and  nonmetal 
mines  and  at  underground  coal  mines. 
"Howe  er.  the  final  rule  establishes  new 
requir  sments  for  drill  dust  control  at 
surfac  )  coal  mines.  The  final  rule  also 
expan  is  existing  requirements  for 
abrasi  'e  blasting  at  metal  and  nonmetal 
mines  and  establishes  new  requirements 
for  bo  h  surface  and  underground  coal 
mines  The  existing  respirable  coal  mine 
dust  standards  in  parts  70,  71,  and  90 
are  un  affected  by  this  final  rule. 

Thi)  final  rule  is  consistent  with, 
sectio  1 101(a)(6)(A)  of  the  Mine  Act, 
which  mandates  the  development  of 
standi  rds  dealing  with  toxic  substances 
to  atta  n  the  highest  degree  of  protection 
possil  le  for  miners.  Section  101(a)(6)(A) 
also  n  quires  MSHA  to  take  into 
consit  eration  the  latest  available 
scient  fie  data  in  the  field,  the  feasibility 
of  the  standards,  and  experience  gained 
under  the  Mine  Act  and  other  health 
and  Si  fety  laws. 

Thi  i  rulemaking  codifies  health 
stand  rds  for  abrasive  blasting  and  drill 
dust  c  sntrol  in  a  new  part  58  for  metal 
and  n  mmetal  mines  and  a  new  part  72 
for  CO  i\  mines.  In  the  following 
discu:  sion,  the  designation  "58/72" 
indiu  tes  that  a  standard  appears  in  both 
parts  is  and  72. 

In  a  1  effort  to  fully  explore  the  issues 
presei  ited  by  this  rulemaking,  MSHA 
has  ir  eluded  in  the  rulemaking  record 
seven  1  scientific  studies  concerning 
abras  ve  blasting  and  drill  dust  control 
that  V  ere  published  after  the  close  of 
the  cc  mment  period  on  August  30, 
1991.  These  references  are  CDC/NIOSH 
Alert  •   *  •  Lead  Poisoning  in 
Const  -uction  Workers,  April  1992;  CDC/ 
NIOS  i  Alert  *  •  *  Silicosis  and  Deaths 
in  Ro  k  Drillers,  August  1992;  CDC/ 
NIOS  i  Alert  •  •   •  Silicosis  and  Deaths 
From  Sandblasting,  August  1992; 
Good  nan  et  al.,  1992;  and  Mickelsen 
and  F  -oehlich.  May  1993.  None  of  these 
refere  ices  are-entirely  new  data,  but 


rather  they  further  confirm  the  Agency's 
rulemaking  decision  and  address 
concerns  raised  by  commenters.  MSHA 
reviewed  these  documents  in  order  to 
attain  its  statutory  obligation  to  consider 
the  latest  available  scientific  data  in  the 
field. 

n.  General  Introduction 

Whenever  miners  conduct  abrasive 
blasting  or  drilling  they  are  exposed  to 
serious  health  hazards  that  require 
implementation  of  specific  dust  controls 
before  engaging  in  the  activity. 
Enforcement  by  using  the  permissible 
e)icposure  limits  alone  would  provide 
inadequate  protection  for  miners  in 
these  activities.  During  abrasive  blasting 
and  drilling,  there  is  the  potential  for 
extremely  high  exposures  in  short 
periods  of  time  to  both  the  miners  doing 
the  abrasive  blasting  or  drilling  and  to 
other  miners  in  the  immediate  area. 
Relying  on  samples  could  allow  miners 
to  receive  extremely  hazardous  do.ses  of 
contaminants  before  sampling  results 
could  be  analyzed.  In  addition,  miners 
could  face  rapidly  changing 
environments,  all  having  potential  for 
high  exposure.  In  addition,  during 
abrasive  blasting,  although  the  type  of 
abrasive  material  may  remain  constant, 
the  coatings  of  the  base  material  and  the 
accumulated  contaminants  in  the 
recycled  abrasive  material- may  cause 
exposure  to  vary  widely  (Rekus,  1988; 
Mickelsen  and  Froehlich,  1993). 

Administrative  controls,  which 
control  exposures  by  limiting  the 
amount  of  time  a  miner  is  in  a 
contaminated  atmosphere,  are  not 
appropriate  for  abrasive  blasting  and 
drilling  operations.  Inherent  in  the 
effective  use  of  administrative  controls 
is  the  assumption  that  the 
environmental  exposure  will  remain 
constant  or  predictable.  This  is  not 
characteristic  of  these  two  operations. 

Due  to  the  nature  of  the  work  being 
performed,  the  location  of  these 
activities  can  change  rapidly.  The 
frequent  change  of  location  also  can 
make  it  extremely  difficult  to  get 
sampling  results  quickly  enough  to 
effectively  evaluate  a  miner's  current 
exposure.  This  is  particularly  Inie  in  the 
case  of  independent  contractors  who,  by 
the  time  sampling  results  are  evaluated, 
may  have  moved  to  another  location  or 
mine.  There  also  exists  the  problem  of 
maintaining  sample  integrity  during 
abrasive  blasting  operations.  When 
sampling  is  done  outside  of  an  abrasive 
blasting  hood,  high  velocity  rebounding 
or  rico^eting  abrasive  material  from  the 
blasted  surface  can  destroy  the  sample. 

Because  of  these  factors,  the  final  rule 
specifies  engineering  controls  for  drill 
dust  control  at  all  mines  and  requires  a 
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totally  endlosed  sy^em  or  an  abrasive 
blasting  respirator  during  abrasive 
blasting  operations. 

Exposure  to  silica  is  a  significant 
healdi  iiacard  in  abrasive  blasting  and  in 
drilling.  When  workers  inhale  silica,  Ae 
lungs  react  by  developing  fibrotic 
nodules  and  ccaning  around  the 
trapped  silica  particles.  This  condition 
is  iknown  as  silicosis  and  can  result  in 
respiratory  difficulty  and  eventually 
death.  Symptoms  associated  -with 
silicosis  include  shortness  of  breaA, 
fever,  and  cyanosis.  Severe  fungal  or 
mycobacterial  infections,  such  as 
tuberculosis,  often  cause  complications 
and  may  be  fatal.  Dust-impaired 
macrophages  can  no  longer  function 
effectively  in  fighting  disease  by  killing 
mycobacteria  and  other  organisms. 

It  is  generally  believed  that  the  silica 
dust  overwhelms  macrophages  in  the 
lungs  (Craighead  et  al.,  1988).  This  can 
be  due  to  silica  toxicity  or  to  a 
combination  of  toxicity  and  dust 
overload  (Morrow,  1988;  Claypool, 
1988;  Berkow,  1987).  When  a  person  is 
exposed  to  respirable  dust  containing 
crystalline  silica,  three  types  of  silicosis 
may  occur,  depending  on  the  dust 
concentration.  Chronic  silicosis  usually 
occurs  following  relatively  low 
exposures  over  10  or  more  years. 
Accelerated  silicosis  results  from 
exposure  to  high  concentrations  over  5 
to  10  years.  Acute  silicosis  or  silico- 
proteinosis  occurs  from  exposure.to  the 
highest  concentrations,  with  symptoms 
developing  within  a  few  weeks  to  4  or 
5  years  &t)m  initial  exposure  (Merchant. 
1986).  Acute  silicosis  is  characterized 
by  the  accumulation  of  an  amorphous 
granular  lipoprotein  released  into  the  air 
spaces  and  rapid  development  of 
respiratory  disability  in  a  few  years 
(Vallyathan,  1988).  Silico-prot'einosis 
results  from  dust  overload  as  well  as 
silica  toxicity  (Claypool,  1988;  Morrow. 
1988;  Heppleston  et  al.,  1970;  Rubin  et 
al.,  1980). 

When  particles  impact  a  sttrface 
during  abrasive  blasting,  they  typically 
fracture  into  finer  particles  and  become 
airborne.  Inhalation  of  freshly  fractured 
silica  particles  appears  to  produce  a 
more  severe  lung  reaction.  Vallyathan 
(1966)  studied  freshly  fractured  silica 
dust  and  found  it  exhibited  more  toxic 
characteristics  than  silica  that  had  aged 
at  least  30  hours.  Freshly  fractured  silica 
can  react  with  water  to  release  short- 
lived oxygeirated  free  radicals.  Alveolar 
macrophages  are  stimulated  to  a  greater 
extent  by  freshly  fractured  free  silica 
than  silica  that  hastieen  aged. 
Vallyathan  theorizes  tfiat  this  fieshly 
fractured  «ilica  and  -macrophage 
inteiection  may  contribute  to 
development  of  acute  silicosis,  which  is 


associated  -with  sandblasting,  rock 
drilling. lunnening,  and  silica  flour  mill 
operations. 

IIL.Alirs 


■ve 


A.  Introduction 

Abrasive  blasting  is  the  technique  of 
projecting  particles  to  remove  paint  or 
other  unwanted  substances  fcxmi  a 
surface  for  the  purpose  of  preparing  it 
for  painting,  weldhig,  or  «ther  activities. 
In  mining,  the  location  and  type  of 
equipment  being  cleaned  by  abrasive 
blastir^  may  change  during  every 
operation.  The  abrasive  material  can  be 
composed  of  a  single  substance,  such  as 
silica,  or  a  composite  material,  sudi  as 
slag.  The  abrasive  material,  as  well  as 
anything  removed  from  the  object  or 
surface,  can  become  airborne.  In  some 
instances,  the  abrasive  material  can  be 
collected  and  reused.  This  process  has 
the  potential  for  accumulation  of 
various  tOKic  substanoes.  such  as  lead 
from  paint  (Rekus,  1988;  CDC/NIOSH 
Alert,  April  1992;  Mickelsen  and 
Froehlich,  1993).  Tlie  exposure  "hazard 
associated  with  abrasive  blasting  is 
dependent  on  the  type  of  abrasive 
blasting  conducted,  the  type  of  abrasive 
material  used,  and  the  sutetance  being 
abraded.  Abrasive  blasting  represeirts  a 
unique  situation  in  mining  that  is 
difficult  to  control  by  using  traditional 
means. 

There  are  several  different  methods  of 
abrasive  blasting.  Air  pressure  blasting 
is  the  most  commonly  used  technique  in 
mining.  In  this  process,  air  pressure  is 
used  to  propel  abrasive  material  at  a 
high  velocity  against  an  object  to  abrade 
unwanted  substances  from  its  surface. 
This  type  of  abrasive  blasting  has  the 
greatest  potential  to  cause  overexposure 
to  toxic  substances  resulting  from  the 
abrasive  material  itself  or  the  substances 
removed. 

Another  abrasive  blasting  method 
uses  abrasive  material  entrained  in 
water  or  other  liquid  media.  The 
abrasive  material  is  propelled  by  either 
liquid  pressure  or  a  combination  of 
liquid  and  air  pressure.  The  abrasive 
material  entrained  in  the  liquid  media  is 
forced  to  strike  an  object  at  a  high 
velocity,  which  causes  unwanted 
substances  to  be  abraded.  Though  the 
potential  for  overexposure  is  reduced  by 
the  water  used  in  this  method,  a  health 
hazard  still  exists  due  to  small  fractured 
particles  found  in  the  mist  that  is 
generated.  After  blasting,  cleanup  of 
dried  materials  also  can  be  a  potential 
exposure  problem  (Craighead  et  al., 
1988). 

In  mining,  abrasive  blasting  is  a 
commonly  used  method  of  cleaning 
surfaces  in  preparation  for  painting  or 


welding.  It  is  generally  done  on  a 
periodic  basis,  roost  rnmmonly  during 
maintenanoe  procedures  and  plant 
overhaul.  For  these  activities,  the 
hazards  oT  abrasive  hlasUng  in  mining 
are  the  same  as  those  in  .general 
industry.  The  references  cited  in  this 
preamble  generally  relate  to  studies 
conducted  on  non-miners. 
Documentation  of  similar  disease 
prevalence  in  miners  performing 
abrasive  blasting  is  limited  because 
miners  who  perform  abrasive  blasting 
are  grouped  into  maintenance  or  general 
laborer  job  categories  and,  thus,  are 
often  difficult  to  identify.  Also,  many 
mine  operators  employ  independent 
contractors  to  perform  these  activities, 
and  disease  prevalence  among  such 
contractors  is  difficuh  to  track.  Because 
the  process  and  materials  are  essentially 
the  same  in  mining  as  in  ^neral 
industry,  MSHA  believes  that  miners 
performing  abrasive  blasting  experience 
risks  similar  to  those  described  in  the 
scientific  studies  cited  in  this  preamble 
that  address  industries  other  than 
mining. 

B.  Background     ■ 

1.  Metal  and  Nonmetal  Mining 

Existing  metal  and  nonmetal 
standards  at  30  CFR  56/57.5010  prohibit 
the  use  of  silica  sand  or  other  materials 
containing  more  than  1  jwrcent  free 
silica  as  an  abrasive  material  in  abrasive 
blasting  at  all  surface  mines  and  at  the 
surface  areas  of  underground  mines, 
unless  all  exposed  persons  are  protected 
by  a  full-flow  re^irator  or  equivalent. 
Existing  §  57.5016  prohibits  the  use  of 
sihca  sand  or  other  materials  containing 
more  than  1  percent  free  silica  as  an 
abrasive  substance  in  abrasive  blasting 
operations  underground. 

The  majority  of  abrasive  blasting 
performed  at  metal  and  nonmetal  mines 
is  conducted  on  the  surface  and  most  of 
these  operations  are  carried  out  by 
hand-held  dry  blasting  methods,  in 
almost  ail  of  these  operations,  abrasive 
blasting  hoods  with  supplied  air  are 
used  to  protect  the  worker.  These  hoods 
are  approved  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH).  Also,  small  abrasive  blasting 
work  boxes  are  used  in  some 
maintenance  shops. 

2.  Coal  Mining 

Currently,  MSHA  does  not 
specifically  regulate  abrasive  blasting  at 
surface  and  underground  coal  mines. 
However.  30  CFR  75.1720  and  77.1710 
require  protective  clothing  for 
protection  against  the  impact  of 
particles  from  such  operations  at  coal 
mines.  Abrasive  blasting  occurs  at  a 
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small  number  of  surface  and 
underground  coal  mines  and  then  only 
on  an  infrequent  basis.  These  operations 
may  be  performed  by  either  the  mine 
operator  or  an  independent  contractor. 
MSHA  has  observed  abrasive  blasting  at 
coal  mines  where  adequate  respiratory 
protection  was  not  being  worn.  Due  to 
the  serious  health  risk  of  overexposure 
to  crystalline  silica  and  other  materials 
being  used,  the  final  rule  requires  the 
use  of  engineering  controls  or  personal 
protective  equipment  at  all  abrasive 
blasting  operations. 

C.  Abrasive  Blasting — Toxicity 

For  many  years,  abrasive  blasters  have 
been  considered  to  be  at  high  risk  of 
developing  silicosis  (Craighead  et  al., 
1988).  The  use  of  sandblasting  for  the 
purpose  of  cleaning  metal  surfaces 
before  painting  has  been  prohibited  by 
law  in  the  United  Kingdom  since  1949 
and  in  the  European  Economic 
Community  since  1966  (Ziskind,  1976). 
The  increased  use  of  sand  as  an  abrasive 
in  the  United  States  since  World  War  II 
was  noted  to  have  produced  a 
resurgence  of  accelerated  silicosis  in 
sandblasters  (Ziskind.  1976).  In  1974, 
NIOSH  recommended  that  silica  (or 
other  substances  containing  more  than  1 
percent  free  si}ica)  be  prohibited  as  an 
abrasive  blasting  material  (NIOSH, 
1974). 

Early  reports  of  acute  silicosis  among 
sandblasters  include  Buechner  and 
Ansari  (1969),  who  reported  evidence  of 
an  alveolar  proteinosis-like  response  of 
pulmonary  tissue  to  occupational  silica 
exposure.  Autopsy  examination  of  four 
sandblasters  revealed  silica  crystals  and 
a  protein  material  in  the  lungs.  The 
workers  had  sandblasted  for  an  average 
period  of  4  years. 

Abrasive  blasters  are  also  at  high  risk 
of  developing  active  tuberculosis  (Bailey 
et  al..  1974).  Merewether  (1936)  found 
that  the  average  duration  of  employment 
at  the  time  of  death  was  8.3  years  for 
abrasive  blasters  with  silico- 
tuberculosis,  compared  to  32  years  for 
this  fatal  combination  in  other 
occupations.  Bailey  et  al.  (1974)  also 
found  similar  results.  Merewether 
(1936)  reported  that  5.4  percent  (24  of 
441)  of  the  sandblasters  in  his  study  in 
Great  Britain  died  from  siUcosis  or 
silicosis  with  tuberculosis  in  a  3.5-year 
period. 

In  1988,  a  physician  reported  three 
cases  of  silicosis  in  sandblasters  (CDC 
MMWR,  1990).  One  of  these 
individuals,  a  34-year-old  man,  died 
with  acute  silicotic  alveolar  proteinosis. 
Later  investigations  revealed  an 
additional  seven  sandblasters  who  had 
silicosis.  All  worked  at  one  facility  that 
used  a  mixture  of  flint  and  garnet  to 


sand  last  oil  pipe.  The  mean  duration  of 
expoi  ure  was  4.5  years,  with  one  case 
as  sh  irt  as  18  months.  Blast  cabinets 
and  f  rotective  booths  were  poorly 
desig  led  and  not  maintained.  Workers 
only  disposable  respirators  and 
lad  been  fit  tested, 
jnother  case,  a  49-year-old 
loker  with  a  6-year  history  as  a 
flaster  was  admitted  to  a  hospital 
|laining  of  difficulty  in  breathing, 
lack  of  appetite,  fever  and  a  20- 
Ib  w^ght  loss  (Owens  et  al.,  1988).  He 
was  ( iagnosed  with  chronic  silicosis 
and  I  acterial  pneumonia  and  died  on 
the  X\  rentieth  day  of  his  hospital  stay. 

Foi  ir  sandblasters  in  a  tombstone 
factoi  y  developed  acute  silicosis  after  an 
avera  ;e  of  3-years'  exposure  at  ages  23. 
37,  31 1.  and  47  (Suratt  et  al.,  1977).  Three 
of  th<  four  are  known  to  have  died  from 
si  lice  sis.  It  was  determined  that  the 
blast:  ng  agent  used  during  sandblasting 
conta  ined  98  percent  crystalline  free 
silica  The  employees  worked  inside 
enclc  sed  but  vented  blasting  chambers 
and  \  fore  negative  pressure  half-mask 
respi  ators  with  disposable  filters. 

Ba  ley  et  al.  (1974)  examined  the 
recor  is  of  88  sandblaster-painters  who 
were  admitted  to  Charity  Hospital  in 
New  >leans.  Of  these,  83  had  silicosis 
and  2  2  were  confirmed  as  having 
tubei  :ulosis.  The  mean  age  of  these  22 
indi\;  iduals  was  44,  with  an  average 
expo  !ure  of  10  years.  At  the  time  of  the 
stud;  ,  27  percent  (8  of  22)  had  died. 
Thre  !  of  these  individuals  died  of 
"acui  e"  silicosis,  which  had 
chan  cteristics  of  pulmonary  alveolar 
prote  inosis.  The  average  age  at  the  time 
of  de  ith  was  44.2  years,  with  an  average 
expo  ;ure  of  8.3  years.  The  authors  note 
that :  n  almost  all  of  the  22  cases,  the 
sand  (laste^  hoods  were  not  attached  to 
an  e)  temalair  supply. 

Sa  nimi  et  al.  (1974)  studied 
sand  )lasting  and  associated  workers  on 
steel  fabrication  yards.  They  sampled 
sand  )lasters  and  workers  physically 
locat  id  near  the  abrasive  blasting 
open  tions.  Personal  exposure  of 
help  rs.  pot  handlers,  painters,  and 
welc  iTs  indicated  an  average  exposure 
from  1.9  to  7.4  times  the  permissible 
thres  lold  limit  value  (TLV).  with  the 
help  r  having  the  highest  exposure 
amoi  g  the  secondary  occupations. 
Envi  onmental  samples  on  the  outside 
of  ab  asive  blasting  hoods  were  as  high 
as  37 ,25  mg/m3,  which  was  318  times 
the  1 LV.  Samples  taken  inside  non- 
supp  ied-air  abrasive  blasting  hoods 
exce(  ded  the  TLV  in  all  cases,  with  the 
highi  ist  exposure  being  80  times  the 
TLV.  Although  sampling  data  indicated 
that  I  verexposures  occurred  with 
supp  ied-air  respirators  being  used,  the 
auth  irs  noted  that  this  may  have  been 


due  to  sampling  during  times  when  the 
respirator  was  not  continually  worn,  as 
well  as  to  poorly  maintained  equipment. 
Samples  taken  under  modem  and  well- 
maintained  hoods  indicate  exposures 
would  be  only  one-third  of  the  TLV. 

In  studies,  other  abrasives  used 
instead  of  silica  also  have  been 
demonstrated  to  be  fibrogenic.  MacKay 
et  al.  (1980)  found  that  commercial  coal- 
slag  derived  grit  produced  pulmonary 
fibrosis  in  rats.  The  copper  slag  tested 
did  not  produce  fibrosis,  but  did 
produce  granulomas. 

Stettler  et  al.  (1988)  studied  the 
fibrogenic  and  carcinogenic  potential  of 
copper  and  nickel  smelter  slags  that 
have  been  used  as  a  substitute  for  sand 
in  abrasive  blasting.  The  copper  slags 
not  only  produced  some  fibrosis,  but 
also  produced  lung  tumors  in  the  rats. 
The  authors  were  unable  to  determine 
the  exact  causative  agent  because  many 
trace  elements,  such  as  arsenic  and 
beryllium,  were  present  in  the  slags. 

D.  Control  Technology 

Abrasive  blasting  creates  high 
particulate  concentrations  within  open 
or  enclosed  spaces  where  the  work  is 
performed.  The  force  of  the  abrasive 
stream  (60  to  120  pounds  per  square 
inch  (psi))  produces  fine  fragments  of 
respirable  size  (less  than  10  micrometers 
(^m)  in  diameter).  A  high  percentage  of 
the  particles  are  in  the  1  to  3  ^m  range 
in  which  alveolar  deposition  is 
significant  (Bailey  et  al..  1974). 

MSHA  recognizes  that  there  are 
liinitations  in  the  engineering  controls 
for  abrasive  blasting  in  mining.  Abrasive 
blasting,  by  its  nature,  is  used  to  prepare 
equipment  for  maintenance.  Because  the 
equipment  to  be  prepared  can  vary 
considerably  in  size  and  location  at  the 
mine,  it  would  be  extremely  costly  and 
technically  very  difficult  to  build 
temporary  enclosures  around  the 
equipment  with  properly  designed 
ventilation  and  dust  filtration 
equipment  to  prevent  exposure  to 
miners.  Some  small  equipment  can  be 
easily  moved,  which  allows  for  abrasive 
blasting  of  that  equipment  to  be 
performed  in  commercially  available 
boxes,  cabinets,  or  blasting  rooms.  Blast 
cleaning  cabinets  are  used  to  clean 
relatively  small  objects  that  can  be 
manipulated  by  hand.  When  using 
blasting  cabinets,  the  operator  stands 
outside  of  the  enclosed  cabinet  and  uses 
a  set  of  attached  gloves  or  remote 
controls  to  perform  the  blasting 
operation  inside  the  enclosure.  The 
blasting  media  is  maintained  inside  the 
enclosed  cabinet  by  negative  pressure. 
When  operators  use  a  properly  designed 
and  maintained  blasting  cabinet. 
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exposure  to  hazardous  material  is 
minimal. 

The  majority  of  abrasive  blasting  in 
mining  is  done  on  large  equipment  at 
varied  locations  on  the  mine  site.  In 
these  cases,  the  primary  means itf 
controlling  exposure  is  the  NIOSH- 
approved  abrasive  blasting  hood.  This 
hood  has  the  advantage  of  providing 
safety  protection  from  the  impact  of 
projected  particles,  as  well  as 
respiratory  protection  from  toxic 
materials. 

E.  Sumrnary  and  Explanation  of  Rule 

Paragraph  (a)  oT§§  58/72.610  is 
derived  from  existing  §§  56/57.5010  for 
metal  and  nonmetal  mines.  Sections  56/ 
57.5010  prohibit  the  use  of  materials 
containing  more  than  1  percent  free 
silica  as  an  abrasive  substance  in 
abrasive  blasting  operations  at  surface 
areas  of  metal  and  nonmetal  mines, 
unless  all  exposed  persons  are  protected 
with  full-flow  respirators  or  equivalent. 
Under  the  final  rule,  when  an  abrasive 
blasting  operation  is  performed,  all 
exposed  miners  must  properly  use 
respirators  approved  for  abrasive 
blasting  hy  NIOSH  or  the  operation 
must  be  done  in  a  totally  enclosed 
device. 

A  commenter  to  the  proposed  rule 
recommended  that  MSHA  require 
supplied-air  respirators  at  surface 
mines,  tmless  the  work  being  performed 
was  in  a  totally  enclosed  device  with 
the  oj>erator  outside  the  device.  This 
commenter  stated  that  eliminating 
silica-containing  materials  from  abrasive 
blasting  will  not  necessarily  eliminate 
the  associated  health  hazards,  because 
animal  experiments  with  other  abrasive 
substitutes  have  produced  fibrosis  or 
scarring  of  the  lungs.  In  addition, 
NIOSH  recommended  that  abrasive 
blasting  respirators  be  used  whenever 
there  is  detectable  silica  in  the  abrasive 
blasting  material,  even  when  it 
constitutes  less  than  1  percent. 

MSHA  agrees  with  the  commenter 
that  other  abrasive  materials  can  present 
a  health  hazard  in  abrasive  blasting.  The 
final  rule,  therefore,  expands  the  scope 
of  the  proposed  rule  to  address  these 
hazards  by  requiring  respirators 
approved  for  abrasive  blasting  to  be 
used  when  abrasive  blasting  is 
conducted,  unless  the  work  is 
performed  in  a  totally  enclosed  device 
with  the  operator  outside  the  device. 
Abrasive  blasting  respirators  will  also 
provide  the  necessary  safety  protection 
because  they  are  designed  to  protect  the 
wearer's  head  and  neck  against  impact 
and  abrasion  from  rebounding  material, 
as  well  as  provide  respiratory 
protection.  The  impact  of  high- velocity 
rebounding  or  ricocheting  abrasive 


material  from  the  blasted  surface  mn 
penetrate  other  types  of  personal 
protective  equipment. 

Existing  metal  and  nonmetal  §§  56/ 
57.5010  require  the  use  of  "iull-flow 
respiratory  protectioa  or  equivalent" 
when  using  abrasives  containing  more 
than  1  percent  free  silica.  "Full-flow"  is 
an  outdated  term  referring  to  a 
respirator  that  had  a  fiow  of  air 
mechanically  foToed  into  the  iacepieoe, 
as  opposed  to  a  aegatrve-pressufe 
respirator  that  requires  inhalation  by  the 
wearer  to  bring  air  through  the  filter  into 
the  facepiece.  A  "full-flow"  respirator 
does  not  easily  correspond  to  current 
NIOSH  certification  of  respiratory 
protection.  The  proposed  rule  Teplaced 
"full-flow  respiratory  protection  or 
equivalent"  with  "supplied-air 
respirator  approved  for  abrasive 
blasting"  which  required  NIOSH 
approval  for  that  use. 

Since  the  publication  of  the  proposed 
rule,  powered  air-purifying  respirators 
have  received  NIOSH  approval  for  use 
in  abrasive  blasting  operations.  Powered 
air-purifying  respirators  approved  by 
NIOSH  for  abrasive  blasting  would  meet 
the  current  standard  of  "frill-flow 
respiratory  protection  or  equivalent." 
Therefore.  MSHA  is  deleting  the  words 
"supplied-air"  in  the  final  rule  to  permit 
the  use  of  any  respirator  approved  by 
NIOSH  for  abrasive  blasting.  This  will 
not  result  in  any  diminution  of  safety 
for  the  miner,  but  will  permit  the  use  of 
any  new  respiratory  protection  that  has 
been  approved  by  NIOSH  for  abrasive 
blasting  operations. 

NIOSH  recommended  banning  the  use 
of  any  product  containing  more  than  1 
percent  free  silica  as  an  abrasive 
substance  at  all  mines.  They  also 
recommended  banning  the  use 
underground  of  any  product  that 
contained  any  detectable  silica, 
including  those  containing  less  than  1 
percent.  NIOSH  suggested  that  at 
surface  operations  where  abrasive 
blasting  products  containing  any 
detectable  silica  up  to  1  percent  are 
used.  MSHA  should  require  the  use  of 
abrasive  blasting  respirators. 

In  the  preamble  to  the  proposed  rule. 
MSHA  used  the  terms  "quartz"  and 
"free  silica"  interchangeably  in  the 
discussion  on  abrasive  blasting, 
although  the  term  "1  percent  quartz" 
was  used  in  the  proposed  rule  itself. 
NIOSH  in  its  comments  expressed 
concern  about  the  proposed  exemption 
of  material  containing  "1  percent  free 
silica  or  less."  In  the  final  rule,  MSHA 
is  using  "1  percent  fi-ee  silica"  which  is 
consistent  with  the  wording  of  the 
current  metal  and  nonmetal  standard 
and  is  the  term  used  by  NIOSH. 


MSHA  disa^ees  with  the  suggestion 
that  substances  contaimng  moie  than  i 
percent  free  siUca  be  banned  at  sur&oe 
locations.  Adequate  protection  will  be 
provided  to  roiners  with  the 
requirement  that  mhiArc  exposed  to 
abrasive  blasti^*uae  respirators 
approved  for  abrasive  blasting  or  the 
operation  be  conducted  in  totally 
enclosed  devices.  Several  types  of 
abrasive  blasting  enclosures  are 
commercially  available  and  can  be  used 
successfully  to  control  exposure  to  all 
contaminants,  not  just  silica. 
Alternatively,  abrasive  blasting 
respirators  also  offer  protection  against 
all  contaminants,  including  silica.  As  a 
resuh,  the  final  rule  does  not  ban  the 
use  of  abrasive  blasting  materials 
containing  silita  at  surface  operations. 

One  commenter  recommended 
monitoring  of  the  environment  when 
abrasive  blasting  products  containing 
less  than  1  percent  free  silica  are  used. 
This  commenter  suggested  that  abrasive 
blasting  respirators  or  engineering 
controls  be  required  if  the  level  of 
exposure  to  respirable  quartz  dust  at 
surface  operations  exceeds  50  jig/ma. 
The  requirement  in  the  final  rule 
requiring  enclosure  or  abrasive  blasting 
respirators  affords  more  protection  to 
the  miners. 

Ortiex  commenters  recommended  that 
the  proposed  section  on  abrasive 
blasting  be  deleted  and  that  an  exposure 
limit  for  silica  sand  govern  the  exposure 
during  abrasive  blasting  operations. 
Because  of  factors  previously  discussed, 
specifying  controls  is  necessary. 
Generally,  it  is  not  practical  to  conduct 
monitoring  in  an  abrasive  blasting  zone 
because  the  sampling  device  could  be 
destroyed  or  damaged  by  rebounding 
material.  In  addition,  because  of  the 
wide  variability  in  blasting  operations, 
sampling  is  often  inadequate  as  a  means 
of  assessing  the  miners'  exposures.  The 
safefy  hazard  associated  with  abrasive 
blasting  is  such  that  hoods  or  enclosures 
are  necessary  to  ensure  better  protection 
for  miners  engaged  in  abrasive  blasting 
activities. 

Paragraph  (b)  of  §§  58/72.610  is 
derived  from  existing  metal  and 
nonmetal  §  57.5016  and  prohibits  the 
use  of  silica  sand  or  other  materials 
containing  more  than  1  percent  free 
silica  as  an  abrasive  substance  in 
abrasive  blasting  at  underground  mines. 
Currently,  MSHA  does  not  explicitly 
regulate  abrasive  blasting  underground 
at  coal  mines.  However,  §  75.1720 
requires  protective  clothing  for 
protection  against  the  impact  of 
particles  from  such  operations.  NIOSH 
and  the  majority  of  commenters 
recommended  that  abrasive  blasting 
materials  containing  more  than  1 
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percent  free  silica  be  banned 
underground.  MSHA  agrees  because 
airborne  respirable  silica  could  be 
carried  from  an  abrasive  blasting 
operation  throughout  the  mine  by  the 
ventilation  system,  thus  exposing 
unprotected  miners.  In  addition,  there 
are  substitute  abrasives  that  have  been 
used  effectively  for  this  type  of  work 
underground.  Accordingly,  the  Agency 
has  retained  the  provision  from  the 
proposed  rule  which  would  ban  the  use 
imderground  of  abrasive  blasting 
materials  containing  more  than  1 
percent  free  silica. 

Because  §§  58/72.500,  respiratory 
protection,  of  the  proposed  Air  Quality 
standard  have  not  been  promulgated, 
MSHA  uses  the  term  "properly  used" 
and  "approved  by  NIOSH"  in 
§  72.610(a)  to  assure  protection.  Section 
58.610  refers  to  §§  56/57.5005  to  assure 
continued  proper  use  of  respiratory 
protection.  When  the  respiratory 
protection  provisions  of  the  Air  Quality 
rulemaking  are  promulgated.  §§  58/ 
72.610  will  be  modified  to  refer  to  that 
section. 

IV.  Drill  Dust  Control 

A.  Introduction 

Drilling  operations  have  long  been 
recognized  as  causing  respiratory 
hazards  in  mining.  Most  rock  drilling 
produces  respirable.  silica-bearing  dust 
that  can  cause  silicosis  and  alveolar 
proteinosis.  All  types  of  silicosis  have 
been  documented  in  drillers.  In  1958. 
the  Public  Health  Service,  in 
conjunction  with  the  Bureau  of  Mines, 
issued  a  report  on  silicosis  in  metal  and 
nonmetal  mining  that  identified  drilling 
as  one  of  the  most  prolific  dust- 
producing  operations.  In  August  1992, 
the  CDC/NIOSH  of  the  Public  Health 
Service  again  reemphasized  its  earlier 
warnings  on  silicosis  occurring  in  rock 
drillers.  In  this  Alert.  NIOSH  described 
23  cases  of  silicosis  occurring  in  rock 
drillers,  including  11  rock  drillers  in 
coal  mines.  MSHA  believes  that  control 
of  drill  dust  also  will  prevent  the 
development  of  pulmonary  alveolar 
proteinosis,  as  well  as  a  mixed  dust 
fibrosis  and  silico-proteinosis. 

MSHA  has  recognized  the  health 
hazard  presented  by  drilling  in 
underground  coal  mining  and  that 
surface  coal  mines  also  need  the 
additional  protection  set  forth  in  this 
final  rule.  In  metal  and  nonmetal  mines 
under  existing  regulations  over  the  past 
13  years.  MSHA  had  three  reports  of 
pneumoconiosis  in  rock  drillers  and  two 
cases  in  driller  helpers.  Over  the  past  10 
years,  thore  were  30  cases  of 
pneumoconiosis  reported  to  MSHA  in 
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high  ivall  drill  operators  and  helpers  at 
surfi  ce  coal  mines. 

In  addition.  Banks  (1983)  identified 
thre  I  cases  of  acute  silicosis  in  coal 
mini  irs.  Parker  et  al.  (1989)  identified 
nine  cases  of  silicosis  in  surface  miners 
in  a  lO-year  period  in  West  Virginia. 
The  median  age  of  the  miners  was  35 
year$.  All  were  drillers,  driller  helpers, 
or  SI  pervisors  with  a  median  of  6  years 
abo>  e-ground  exposure.  Four  were 
noni  mokers.  Two  had  acute  silicosis, 
one  )f  whom  died  within  2  years  of 
diag  losis.  Five  had  accelerated  silicosis, 
one  )f  whom  had  silico-tuberculosis. 
Two  with  longer  periods  of  exposure 
wen  diagnosed  as  having  chronic 
silic  )sis.  Parker  concluded  that  there 
wen  a  number  of  inadequately 
prot  (Cted  individuals  among  above- 
grou  id  workers. 

A.  [  drillers  and  other  miners  must  be 
proti  (cted  from  the  inhalation  hazard  of 
resp  rable  drill  dust.  In  the  history  of 
rock  drilling,  various  control  techniques 
have  been  developed  to  reduce  the 
amo  mt  of  dust  emitted  from  the  drill. 
Insti  Uing  drill  dust  controls  at  the 
sour  :e  can  reduce  the  amount  of  dust 
emit  :ed  and  is  effective  in  protecting  all 
mini  irs  at  a  mine.  Many  of  these  source- 
cont  'ol  techniques  are  readily  available 
and  iffectiv6  in  the  prevention  of 
pnei  nuKoniosis. 

B.  Bi  ickgmund 

1.  M  3tal  and  Nonmetal  Mining 

Tl  e  Public  Health  Service  has 
repc  rted  that  drilling  was  one  of  the 
mos  prolific  dust-producing  operations 
to  w  lich  miners  were  exposed  (Silicosis 
in  th  e  Metal  Mining  Industry,  1963).  In 
that  study,  11  percent  of  the  samples 
colh  cted  for  drilling  operations 
cont  lined  excessive  concentrations  of 
silic  i-bearing  dust.  The  study  also  cited 
impi  oper  ventilation,  dry  collaring  of 
hole  i,  and  defective  equipment  as  the 
prin  ary  causes  of  overexposure.  In 
Med  Icine  in  the  Mining  Industries 
(197  I),  wet  drilling  was  recognized  as 
an  e  ficient  means  of  dust  control. 

E)  i.sting  §§  56/57.5003  for  metal  and 
nonj  letal  mines  require  that  drill  holes 
be  ci  illared  and  drilled  wet  or  that  other 
effic  ent  dust  control  measures  be  used 
whe  1  drilling  non-water-soluble 
mat(  rials.  Efficient  dust  control 
meai  ures  also  are  required  when 
drill  ng  water-soluble  materials.  MSHA 
issu(  s  a  citation  when  a  drill  dust 
cont  'ol  is  missing,  defective,  or 
obvi  3usly  ineffective  by  sight.  In  those 
case  >  where  it  is  not  obvious  that  a 
cont  -ol  is  ineffective,  an  MSHA 
insp  jctor  has  the  option  of  reviewing 
the  1  lanufacturer's  specifications  or 
othe  '  pertinent  data,  or  sampling  to 


determine  its  effectiveness.  Currently. 
MSHA  issues  about  90  citations  and  3 
orders  per  year  for  violations  of  §§  56/ 
57.5003. 

2.  Coal  Mining 

The  development  of  silicosis  and 
pneumoconiosis  among  underground 
coal  miners  has  been  well  docujnented, 
particularly  among  roof  bolters  and 
transportation  workers.  Existing 
§§  70.400  through  70.400-3  address 
drill  dust  controls  at  undergroiuid  coal 
mines.  MSHA  issues  a  citation  for  a 
violation  of  §  70.400  if  visual 
observation  indicates  that  the  drill  dust 
controls  on  the  equipment  are  not 
functioning  properly.  Cxurently,  MSHA 
issues  about  15  such  citations  per  year. 
Section  72.630  of  the  final  rule  is 
comparable  to  existing  §§  70.400 
through  70.400-3  and  MSHA's  current 
interpretation  of  the  regulation. 
Likewise,  §  72.630  is  a  work  practice 
standard  that  does  not  require  sampling. 

Surface  coal  miners  were  not 
recognized  as  facing  as  serious  a  risk  as 
underground  coal  miners  for  many  years 
(Parker  et  al.,  1989).  Evidence  has 
indicated  that  highwall  drill  operators 
and  helpers  at  surface  coal  mines  have 
an  increased  risk  of  pneumoconiosis. 
Re-analysis  by  Banks  et  al.  (1983)  of 
data  from  a  previous  U.S.  Public  Health 
Service  survey  of  surface  coal  miners, 
after  exclusion  of  miners  with 
undergroimd  mining  experience, 
showed  that  38  percent  of  the  cases  of 
pneumoconiosis  in  surface  coal  miners 
occurred  in  drill-crew  members  even 
though  this  group  comprised  only  11 
percent  df  the  study  population. 

In  a  1984  evaluation  of  the  prevalence 
of  pneumoconiosis  in  surface  coal  mine 
drillers.  Amandus  et  al.  found  a 
significantly  higher  incidence  of 
category  1  or  higher  pneumoconiosis  in 
persons  with  more  than  10  years  surface 
drilling  experience  than  in  those  with 
less  than  10  years  or  no  drilling 
experience.  Results  of  this  study  also 
indicated  that  the  average  coal  mine 
dust  level  was  significantly  higher 
among  drillers  than  that  found  for  all 
miners. 

Later  Piadtelli  et  al.  (1990)  reported 
that  the  respirable  coal  mine  dust 
samples  submitted  by  coal  mine 
operators  and  MSHA  inspectors  from 
1982  to  1986  were  usually  well  below 
the  2.0  mg/m3  allowable  limit  for  all 
surface  job  categories.  However, 
samples  collected  for  highwall  drillers 
and  helpers  indicated  that  78  percent 
and  77  percent,  respectively,  exceeded 
the  quartz  exposure  limit  and  that  10  to 
15  percent  of  miners  in  both  categories 
exceeded  the  2.0  mg/m^  respirable  coal 
mine  dust  standard. 
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Between  1989  and  1993,  MSHA 
issued  112  citations  for  exceeding  the 
allowable  limit  for  respirable  dust  on 
highwall  drill  operators  and  helpers,  of 
which  62  were  for  exceeding  the  2.0  mg/ 
m'  respirable  dust  standard.  The 
remaining  50  citations  were  issued  for 
exceeding  the  reduced  respirable  dust 
standard  due  to  quartz  content.  As  of 
July  1993,  MSHA  had  olaced  79  active 
highwall  drills  on  a  reduced  respirable 
dust  standard  due  to  the  quartz 
concentration  in  respirable  dust  samples 
collected  on  the  drill  operators.  Also, 
there  are  410  active  roof  bolters  in 
underground  coal  mines  on  a  reduced 
respirable  dust  standard  due  to  quartz 
concentration  on  collected  respirable 
dust  samples. 

Notwithstanding  Agency  enforcement 
efforts,  cases  of  silicosis  continue  to  be 
reported  among  surface  coal  miners. 
Therefore,  in  1989.  MSHA  proposed 
that  drillers  be  protected  at  surface 
operations  and  that  the  requirements  be 
clarified  for  imdeiground  drillers.  The 
final  rule  is  a  work  practice  standard 
that  does  not  require  sampling.  This 
standard,  in  conjunction  with  existing 
regulations,  is  intended  to  provide 
miners  %vith  more  protection  from 
exposures  to  harmful  amounts  of  silica 
and  respirable  coal  mine  dust. 

C.  Drill  Dust— Toxicity 

Pneumoconiosis  began  to  receive 
increased  attention  toward  the  end  of 
the  last  century  as  a  result  of  the 
introduction  of  machine  drills  and  the 
large  quantities  of  dust  they  generate. 
Silicosis  has  long  been  recognized  as  a 
health  risk  in  rode  drillers  (Silicosis  in 
the  Metal  Mining  Industry,  1963).  In  the 
past,  rock  drillers  in  underground  coal 
mines  were  known  to  have  developed 
sihcosis,  but  drillers  at  surface  coal 
mines  were  not  considered  to  be  at 
significant  risk  (Fairman  et  al..  1977). 
However,  more  recent  studies  indicate 
that  surface  rock  drillers  are  being 
diagnosed  with  silicosis  as  well  as  other 
pneumoconioses  (Banks  et  al..  1983; 
Parker  et  al..  1989;  Goodman  et  al, 
1992;  Amandus  et  al..  1984;  Piacitelli  et 
al.,  1990).  A  study  conducted  by  NIOSH 
in  1987  of  silica  dust  exposure  to  drill 
crews  drilling  overburden  on  a  highwall 
at  a  surface  coal  mine  indicated  the 
occurrence  of  significant  overexposures 
and  a  prevalence  of  pneumoconiosis 
five  times  greater  than  other  surface 
workers  (NIOSH  MHETA  87-173-1882). 

The  August  1992  CDC/NIOSH  Alert 
on  Rock  IMUers  referenced  a  number  of 
cases  of  silicosis  among  miners.  One 
case  involved  an  individual  who  first 
experienced  respiratory  symptoms  in 
1986  at  age  33  (Goodman  et  al.,  1992). 
The  subject  was  a  quarry  driller  using 


wet  methods  to  suppress  drill  dust  bx>m 
1973  to  1983.  After  1983.  he  worked 
primarily  as  a  driller  at  a  surface  coal 
mine  using  no  controls.  TTie  miner  died 
in  1991  of  progressive  respiratory 
failure. 

Another  driller  reported  respiratory 
problems  in  1979  at  age  34  (Banks  et  al.. 
1983).  His  history  indicated  that  for  the 
previous  5  years  he  had  operated  a 
rotary  drill  at  a  surface  coal  mine  using 
dry  drilling  methods.  This  miner  died  of 
respiratory  failure  in  1981.  A  medical 
survey  of  nine  other  drillers  working  for 
the  same  company  foimd  two  additional 
miners,  ages  28  and  31,  with  accelerated 
silicosis  after  fewer  than  6  years 
exposure. 

One  hospital  in  West  Virginia 
reported  seven  cases  of  silicosis  in 
surface  miners  from  1978  to  1988.  The 
cases  involved  miners  with  a  median 
age  of  35  working  in  surface  drilling  for 
an  average  of  6  years  (Parker  et  al., 
1989).  One  case  had  active  tuberculosis. 
In  additicm.  a  second  possible  case  of 
tuberculosis  was  identified. 

Ezenwa  (1982)  studied  environmental 
and  host  factors  in  mines  and  mills.  In 
Quebec  metal  mines.  Ezenwa  found  that 
a  significantly  larger  portion  of  miners 
who  worked  in  drilling  and  crushing 
(assodated  with  high  dust  levels) 
developed  silicosis  in  15  years  relative 
to  other  occupations  over  the  same  time 
period.  Of  the  35  men  with  accelerated 
silicosis.  37  percent  had  working 
experience  as  drillers. 

D.  Drill  Dust  Control— Technology 

Various  effective  drill  dust  control 
techniques  have  been  developed  that 
control  the  dust  at  the  source.  Many  of 
these  techniques  are  readily  available 
and  effective  in  the  prevention  of 
respirable  drill  dust  overexposures.  In 
addition,  these  dust  control  techniques 
can  reduce  the  hazard  &t)m  drill  dust  for 
other  miners  in  the  mine  as  opposed  to 
personal  respiratory  protection 
equipment  that  only  protects  the 
individual  wearing  it.  and  then  only  if 
worn  properly. 

Most  failures  of  drill  dust  controls  are 
readily  identified  and  easily  corrected. 
Rather  than  mechanical  breakdown  of 
the  controls,  malfunctions  are  generally 
the  result  of  oversights  or  poor 
maintenance,  such  as  failure  to  turn  on 
water,  to  fill  water-holding  tanks,  or  to 
empty  filters. 

The  general  types  of  dust  controls  for 
rock  drilling  are  wet  methods,  dry 
methods,  and  ventilation  control  in 
underground  coal  mines.  Wet  drilling 
methods  are  known  to  be  effective  for 
dust  control  with  non-water-soluble 
materials.  These  methods  have  been 
used  as  early  as  1922  and  are 


inexpensive,  practical,  reliable,  and 
effective  in  controlling  drill  dust 
(Silicosis  in  the  Metal  Mining  Industry. 
1963).  Examples  of  wet  drilling  controls 
include  the  introduction  of  water 
through  a  hollow  drill  stem,  flooding  of 
drill-holes,  and  water  sprays.  Dry 
methods  include  various  methods  to 
capture  the  dust  at  the  source  (the  drill- 
hole), usually  by  vacuum,  with 
subsequent  removal  of  the  dust  from  the 
work  area  air  by  filtration  or  other 
means.  Effective  dry  dust  collectors  are 
readily  available  from  several 
equipment  manufacturers  for  drilling 
both  water-soluble  and  non-water- 
soluble  materials.  General  ventilation  is 
not  usually  effective  in  underground 
coal  mines  for  drill  dust  control,  unless 
it  can  rapidly  disperse  and  carry  away 
the  drill  dust  as  well  as  direct  the  dust 
away  from  any  workers  in  the  area. 

E.  Summary  and  Explanation  of  Rule 

1.  Sections  58/72.620 

Section  58.620  is  a  recodification  with 
no  substantive  change  of  existing  §§  56/ 
57.5003,  which  addresses  drill  dust 
control  at  metal  and  nonmetal  mines. 
Section  72.620  established  new 
requirements  for  drill  dust  control  at 
surface  coal  mines  and  surface  areas  of 
underground  coal  mines.  The  final  rule 
provides  that  drill  holes  be  collared  and 
drilled  wet  or  that  other  effective  dust 
control  measures  be  used  when  drilling 
non-water-soluble  material.  The  final 
rule  also  requires  effective  dust  cor^trol 
measures  when  drilling  water-soluble 
material. 

NIOSH  supported  establishing  rules 
for  drill  dust  control  at  surface  coal 
mines  because  the  potential  exists  for 
significant  overexposure  to  respirable 
free  silica. 

Many  commenters  objected  to  the 
spedfic  control  requirements  contained 
in  proposed  §§  58/72.620.  These 
commenters  recommended  that  MSHA 
delete  all  of  the  existing  and  proposed 
drill  dust  control  standards  and 
suggested  that  any  new  regulations 
addressing  this  issue  be  performance 
oriented.  Commenters  stated  that  when 
judging  how  to  reduce  miners'  exposure 
to  drill  dust,  operators  should  be  given 
wide  discretion  and  be  allowed  to  take 
into  account  differences  in  mine 
conditions  and  mining  operations. 

Other  commenters  stated  that  MSHA 
should  provide  the  same  compliance 
options  to  metal  and  nonmetal  and 
surface  coal  mine  operators  as  are 
currently  provided  to  imderground  coal 
mine  operators.  These  commenters 
recommended  that  the  language  of 
pn:^>08ed  $  72.630  be  made  applicable  to 
all  mines.  These  commenters  stated  that 
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by  requiring  wet  drilliog.  MSHA  would 
be  suppressing  the  development  of  new 
technology  and  that  the  Agency  was  not 
taking  into  consideration  other  effective 
measures  of  dust  control,  such  as 
positive  pressure  cabs. 

The  final  rule  allows  mine  operators 
the  option  of  using  controls  that  are 
both  practical  and  elective  in 
controlling  miners'  exposures  to  drill 
dust.  The  methods  listed  in  the  final 
rule  are  basic  and  effective  control 
technologies  that  are  readily  available  to 
mine  operators.  In  addition,  the  phrase 
"or  otl^r  effective  dust  control 
measures"  is  included  in  the  final  rule 
to  enable  mine  operators  to  use  methods 
other  than  those  specifically  listed  in 
the  standard. 

MSHA's  primary  concern  is  that  any 
drill  dust  control  method  rehed  upon  by 
the  operator  for  the  protection  of 
miners'  health  have  a  level  of  proven 
effectiveness.  As  a  result,  the  proposed 
language  in  §§  58/72.620  is  retained  in 
the  final  rule. 

Likewise,  it  is  MSHA's  intrait  that  the 
final  rule  allow  new  technology.  New 
methods  of  drill  dust  control  may  be 
used  if  their  effectiveness  can  be 
demonstrated.  In  the  same  manner,  new 
types  ot  drilling  may  be  developed  and 
used  if  they  include  controls  that  are 
efiiective  in  controlling  drill  dust  Metal 
and  nonmetal  and  surface  coal  mine 
operators  do  not  have  to  se^  MSHA 
approval  before  installing  "effective" 
dust  control  technology. 

MSHA  agrees  that  positive  pressure 
cabs  are  effective  in  controlling 
exposures  to  dust  for  persons  located 
within  the  cabs.  However,  other  miners 
may  be  working  in  the  area.  Because 
cabs  do  not  control  drill  dust  at  the 
source  of  generation,  they  are  not 
adequate  to  protect  the  health  of  miners 
located  outside  the  cabs  v/ho  are 
exposed  to  the  drill  dust 

Many  commenters  also  stated  that  the 
proposed  standards  would  be  red-ondant 
and  burdensome.  They  expressed 
concern  that  controls  would  be  required 
without  regard  to  actual  exposures 
which  mine  operators  are  otherwise 
required  to  maintain  within  permissible 
exposure  limits.  These  commenters 
stated  that  the  presumption  that  all  drill 
operators  are  overexposed  unless  there 
is  a  dust  control  system  installed  on  the 
drill  is  not  valid.  These  commenters 
recommended  that  citations  for  drill 
dust  control  be  issued  only  when 
sampling  data  indicates  that  a  miner  is 
overexposed. 

MSi^lA  disagrees  with  these 
commenters  because  the  hazard 
associated  with  drilling  operations  is  so 
serious  and  the  exposure  so  variable 
that  a  permissible  exposure  limit  alone 


cannoi  be  rehed  upon  as  the  primary 
means  of  controlling  drill  dust 
exposi  re.  The  final  rule  requires  that 
effect!  'e  drill  dust  controls  be  provided, 
regard  ess  of  exposiue.  MSHA's 
experii  snce  has  shown  that  drilling 
withoi  t  effective  dust  controls  is  highly 
likely '  o  result  in  overexposure,  not 
only  t(  the  drill  operator  but  also  to 
other  1  rorkers  in  the  drilling  area.  Dust 
genera  ed  by  drills  underground  can  be 
carriec  to  other  areas  of  the  mine  by  the 
ventiU  tion  system,  creating 
contan  linated  air  throughout  the  mine 
and  ex  )osing  unprotected  miners.  There 
is  evitj  mce  that  Uie  percentage  of  time 
that  di  11  operators  are  overexposed  is 
high  ei  lOugh  to  warrant  controls  (Banks 
et  al.,   983).  In  addition,  due  to  the 
nature  of  the  drilliitg  activity,  the 
expoa  re  concentration  is  not  always 
consist  ent  and,  in  some  instances,  a 
miner  i  »n  be  acutely  exposed  before 
sampling  data  indicates  an 
overe»osurs. 

One  coramenter  recommended 
deletio  g  the  second  sentence  of  §§  59/ 
72.620  "or  other  effective  dust  control 
meesu  es,"  ukI  stated  that  collaring  and 
wet  dr  lling  should  be  the  preferred 
means  of  drill  dust  ccmtroL  Hiis 
commi  nter  stated  that  a  standard 
requiri  ig  cmly  collaring  and  wet  drilling 
would  pe  easier  Cor  MSHA  to  enforce 
becaus  the  {Ht)vision  for  "ahemative 
metho(  Is"  would  require  the  Agency  to 
assess  lata.  This  commenter  also 
sugges  ed  that  operators  could  file  a 
petitio  1  for  modification  with  MSHA  if 
they  w  mted  to  use  an  alternative  dust 
contro  method. 

MSI  A  recognizes  that  wet  drilling  is 
an  ests  )lished  (tractice  at  metal  and 
nonme  al  mines.  However,  there  are 
other  t  lethods  of  drill  dust  control,  such 
as  dry  hist  collectors,  which  are  also 
effectii  e  in  controlling  drill  dust.  A 
requin  ment  permitting  only  wet 
drillin  and  dry  dust  collection  could 
stifle  r  )w  technology  that  could  be 
effecti^  e  in  the  control  of  drill  dust. 
MSHA! has  had  experience  enforcing 
this  stabdard  at  metal  and  nonmetal 

id  will  enfcHt»  the  requirements 
ly  at  surface  operations  of  coal 
addition,  the  Mine  Act  does 
mine  operators  to  petition  for 
modifi  :ation  of  health  standards. 

Som  i  commenters  expressed  concern 
that  tb !  proposed  standards  on  drill 
dust  c<  ntrol  would  give  too  much 
discret  on  to  MSHA  inspectors.  One 
comm(  nter  stated  that  an  inspector 
could  I  rrive  at  a  mine,  observe  some 
dust  c<  ming  from  a  drill,  and  issue  a 
citatioi  I  based  solely  on  his  subjective 
conclu  iion  that  the  dust  control  method 
being  t  sed  was  "not  effective."  Some 
commt  nters  recommended  that  an 


nunes 
simi 
mines 
not  all 


inspector  be  allowed  to  issue  a  citation 
only  when  an  operator  foib  to  have  drill 
dust  controls  in  place  or  when  sampling 
results  indicate  an  overexposure. 

Under  the  final  rule,  MSHA  vriW  cite 
a  mine  operator  when  a  dust  control  is 
missing,  defective,  or  obviously 
ineffective  by  visual  inspection.  In  those 
cases  where  it  is  not  obvious  that  a 
control  is  effective,  MSHA  inspectors 
would  have  the  option  of  reviewing 
manufacturer's  specifications  or  other 
pertinent  data  relative  to  the  design  and 
operation  of  the  dust  control  or,  if 
practical,  collecting  samples  to  evaluate 
its  effectiveness. 

One  commenter  stated  that  MSHA 
needed  to  consider  that  climatic 
conditions  play  an  important  role  in 
"effective''  dust  control.  This 
commenter  used  we<  and  dry  dust- 
collectioo  systems  and,  imder  certain 
conditions,  each  method  could  be 
rendered  inoperable.  This  commenter 
stated  that  the  wet  systems  feil  in  cold 
temperatures,  and  the  dry  vacuum 
systems  tend  to  phig  v^ien  the  drill  bit 
enters  moist  areas.  'This  commentOT 
recommended  that,  as  a  tonporary 
solution,  operators  be  allowed  to  issue 
respiratory  protecbon  to  the  affected 
miners  when  controls  feil  dua  to 
temporary  weather  conditions. 

MSHA  agrees  that  problems  can  be 
encountered  by  drillers  when  using  wet 
or  dry  drilHng  methods.  Howrever,  there 
are  precautions  that  the  operator  can 
take  to  reduce  these  problems,  such  as 
adding  antifreeze  to  the  water.  Because 
of  the  need  to  control  drill  dust  at  the 
source,  effective  drill  dust  controls 
would  not  include  personal  protective 
equipment  or  administrative  controls. 
After  reviewing  the  comments  receix-ed, 
MSHA  has  retained  the  proposed 
language  in  the  final  rule. 

2.  Section  72.630 

Section  72.630.  which  addresses  drill 
dust  control  at  underground  coal  mines, 
recodifies  existing  §§  70.400  through 
70.40O-3  and  strengthens  the 
maintenance  requirement  for  dust 
collectors. 

Paragraph  (a)  recodifies  existing 
§  70.400  and  requires  that  dust  resulting 
fiom  drilling  in  rock  be  controlled  by 
use  of  permissible  dust  collectors,  or  by 
water,  or  water  with  a  wetting  agent,  or 
by  ventilation,  or  by  any  other  method 
or  device  approved  by  the  Secretary  in 
the  ventilation  plan  that  is  as  effective 
in  controlling  the  dust.  This 
requirement  is  not  intended  to  limit  the 
introduction  of  new  technology  into  the 
mining  environment.  However,  because 
of  health  and  safety  concons  at 
underground  coel  mines,  MSHA 
believes  that  the  Agency  should 
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evaluate  the  effectiveness  of  new 
technology  before  it  is  used. 

Some  commenters  objected  to  the 
specific  control  requirements  contained 
in  the  standard.  Many  recommended 
that  MSHA  delete  all  of  the  existing  and 
proposed  drill  dust  control  standards 
and  suggested  that  any  new  regulations 
addressing  this  issue  be  perfonnance 
oriented.  Some  stated  that,  when 
judging  how  to  reduce  miners'  exposure 
to  drill  dust,  operators  should  be  given 
wide  discretion  to  take  into  account 
differences  in  mine  conditions  and 
mining  operations. 

A  specific  standard  addressing  the 
health  hazards  associated  with  drill  dust 
continues  to  be  necessary  due  to  the 
likelihood  of  overexposure  inherent  in 
such  operations.  Underground  coal 
mine  operators  have  the  option  of  using 
controls  which  are  both  practical  and 
effective  in  controlling  miners'  exposure 
to  drill  dust  The  methods  listed  in  the 
final  rule  are  basic  and  effective  control 
technologies  that  are  readily  available  to 
underground  coal  mine  operators.  In 
addition,  the  phrase  "or  by  any  other 
method  or  device  approved  by  the 
Secretary  that  Is  as  effective  in 
controlling  the  dust"  is  included  in  the 
final  rule  in  order  to  enable  mine 
operators  to  use  methods  other  than 
those  specifically  listed  in  the  standard. 
As  a  restdt,  the  final  rule  makes  only 
nonsubstantive  editorial  changes  to 
§§  70.400  through  70.400-3  and 
recodifies  them  as  §  72.630. 

As  with  §  72.620,  many  commenters 
'  stated  that  the  proposed  standard  would 
be  redundant  and  burdensome  because 
controls  would  be  required  with  no 
consideration  of  actual  exposures.  These 
commenters  stated  that  the  presumption 
that  all  drill  operators  are  overexposed 
unless  there  is  a  dust  control  system 
installed  on  the  drill  is  not  valid.  These 
commenters  recommended  that 
citations  for  drill  dust  control  be  issued 
only  when  sampling  data  indicates  that 
a  miner  is  overexposed.  As  stated  above, 
because  the  hazard  associated  with 
drilling  operations  is  so  serious  and 
exposure  so  variable,  a  permissible 
exposure  limit  alone  cannot  be  relied 
upon  as  the  primary  means  of 
controlling  drill  dust  exposure. 

As  stated  previously,  MSHA  will 
continue  to  cite  a  mine  operator  when 
a  dust  control  is  missing,  defective,  or 
obviously  visually  ineffective.  In  those 
cases  where  it  is  not  obvious  that  a 
control  is  effective.  MSHA  inspectors 
will'continue  to  have  the  option  of 
reviewing  manufacturer's  specifications 
or  other  pertinent  data  relative  to  the 
design  and  operation  of  the  dust  control, 
or  of  sampling  to  determine  its 
effectiveness. 


Paragraph  (b)  recodifies  existing 
§  70.400-1  which  requires  control  of 
drill  dust  through  the  use  of  permissible 
dust  collectors.  In  addition,  as 
proposed,  a  new  provision  clarifies  that 
dust  collectors  must  be  maintained  in 
permissible  and  operating  condition 
when  they  are  provided  as  a  method  of 
controlling  dust.  The  majority  of 
commentera  supported  MSHA  in 
requiring  that  dust  collectora  be 
maintained  in  permissible  and  operating 
condition.  NIOSH  commented  that  they 
supported  MSHA's  proposed  rule  for 
drill  dust  control  at  undergroimd  coal 
mines  and  that  the  proposed  addition  of 
maintenance  requirements  for  dust 
collectors  was  appropriate  for  limiting 
the  exposure  of  miners  in  these 
operations  to  respirable  fiee  silica. 

Paragraph  (c)  recodifies  §  70.400-2 
with  no  chanse  in  the  existing 
requirement  that  water  used  to  control 
drill  dust  be  applied  through  a  hollow 
drill  steel  or  stem  at  by  the  flooding  of 
vertical  drill  holes  in  the  floor.  Some 
commenters  recommended  that 
paragraph  (c)  be  deleted  because  they 
stated  that  the  provision  would  place 
limits  on  the  optimis  available  to  mine 
operators  for  the  control  of  drill  dust  at 
underground  coal  mines.  One 
commenter  stated  that  the  wording  in 
the  proposed  rule  would  place 
unnecessary  limits  on  the  methods  by 
which  water  could  be  used  to  control 
dust.  Another  commenter  stated  that  the 
wording  in  the  proposed  rule  would 
limit  the  use  of  new  technology  and  that 
the  requirement  to  wet  drill  would  be 
infeasible  and  difficult  to  implement  in 
areas  of  low  water  availability  and  high 
altitude. 

MSHA  does  not  intend  for  this 
standard  to  be  technology  stifling.  As 
indicated  earlier,  the  operator  is  not 
restricted  to  the  methods  listed  in  the 
standard  and,  if  circumstances  are  such 
that  wet  drilling  is  not  practical  or 
feasible,  the  operator  has  the  option  of 
using  other  effective  methods  approved 
by  the  Secretary  of  Labor.  Wet  drilling 
can  be  an  inexpensive,  practical,  and 
effective  means  of  controlling  miners" 
exposure  to  drill  dust  at  underground 
coal  mines.  This  practice  is  currently  in 
use  at  underground  coal  mines  for 
drilling  non-water-soluble  materials. 

Paragraph  (d)  recodifies  existing 
§  70.400-3  with  no  change  in  the 
existing  requirement  that  air  currents  be 
so  directed  that  the  dust  is  readily 
dispersed  and  carried  away  from  the 
drill  operator  or  other  workers  in  the 
area.  Many  commenters  stated  that  this 
provision  was  unnecessary  because  a 
mine  operator  would  be  instructed  by 
MSHA  not  to  direct  the  ventilation 
current  toward  a  drill  operator.  Other 


commenters  stated  that  the  provision 
that  pwmits  the  use  of  "ventilation 
•  •  *  that  is  effective  in  controlling  the 
dust"  implies  that  MSHA  will  have  to 
determine  noncompliance  through  the 
demonstration  of  an  overexposure  to  a 
permissible  exposure  limit.  One 
commenter  recommended  deleting 
paragraph  (d),  stating  that  the  preferred 
means  of  drill  dust  control  should  be 
limited  to  permissible  dust  collectora. 
water,  or  water  with  a  wetting  agent. 
This  commenter  stated  that  ventilation 
is  less  effective  in  the  control  of  drill 
dust  and  harder  for  MSHA  to  enforce. 

MSHA  recognizes  that  ventilation 
may  not  always  be  a  practical  method  of 
drill  dust  control  and  that  it  is  not  the 
predominant  method  used  in 
undeiground  coal  mines.  Under  some 
circumstances,  continuous  mining 
machines  and  roof  bolten  work  on  a 
single  split  of  air,  and  this  can  result  in 
only  the  drillere  being  protected  while 
persons  woridng  downwind  could  be 
exposed.  If  proper  precautions  are 
taken,  however,  ventilation  can  be  an 
effiective  method  of  drill  dust  control. 
MSHA,  therefore,  has  not  deleted 
paragraph  (d).  MSHA  will  continue  to 
determine  compliance  with  this 
requirement  under  the  final  rule  as  it 
has  enforced  §  70.400-3;  i.e..  throu^ 
the  measurement  of  air  quantity  or  other 
measures  set  forth  in  a  mine's 
ventilation  and  methane  and  dust 
control  plan.  MSHA  does  not  intend 
that  exposure  samples  be  the  routine 
method  of  determining  compliance  with 
this  paragraph. 
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VI.  executive  Order  12866  and  the 
Rej  ulatory  Flexibility  Act 

h  accordance  with  Executive  Order 
128  56,  MSHA  prepared  a  final 
regi  ilatory  impact  analysis  (RIA)  to 
deti  irmine  the  incremental  costs  and 
ben  sfits  associated  with  the  final  rule  on 
dril  [  dust  control  and  abrasive  blasting. 
MS  lA  has  determined  in  its  RIA  that 
this  rule  would  neither  result  in  major 
cos  increases  nor  have  an  effect  of  SI 00 
mil  ion  or  more  on  the  economy.  The 
RI/  ,  which  is  available  from  MSR.\ 
up(  n  request,  is  summarized  as  follows. 

Bei  efits 

1  le  final  rule  enhances  safety  and 
hea  th,  and  none  of  the.se  revisions 
red  ice  miner  protection.  In  providing 
an  I  stiniate  of  the  potentia!  benefits  &3t 
is  b  jsed  on  previous  coal  miner  cases, 
it  n  jeds  to  be  noted  that  some  of  these 
mil  ers  may  have  received  a  majority  of 
the  r  exposures  in  mining  activities 
oth  T  than  highwjill  drilling.  In 
adc  ition,  metal  and  nonmetal  mines, 
wh  ch  have  had  to  comply  with  these 
dril  I  dust  controls,  perform  omsiderably 
mo  e  highwall  drilling  than  do  coal 
mil  es.  Whereas  30  surface  coal  miner 
pnc  umoconiosis  cases  were  reported  to 
MS  lA  during  the  previous  10  years, 
onl  r  5  metal  and  nonmetal 
pnc  umoconiosis  cases  were  reported  to 
MS  iA  during  this  period.  As  a  result, 
MS  lA  determined  that  compliance 
wit  1  the  new  requirements  for  drill  dust 
cor  trois  at  surface  coal  mines  would 
hav  3  prevented  between  10  aiKl  20  of 
the  30  surface  coal  miner 
pne  umoconiosis  cases  reported  to 
MS  lA  during  the  preceding  10  years, 
for  ui  average  of  1  to  2  cases  prevented 
anr  ually. 


Even  thou^  MSHA  was  unable  to 
identify  any  specific  case  that  would 
have  been  prevented  by  the  new 
abrasive  blasting  requirements, 
compliance  with  the  final  rule  will  help 
to  prevent  potential  future  cases  of 
silicosfs  and  other  dust  diseases  of  the 
lungs. 

Costs 

MSHA  has  compared  the  costs 
associated  v«dth  the  existing 
requirements  with  the  costs  of  the  new 
requirements.  jNoting  that 
approximately  250  coal  highwall 
drillers  will  require  some  retrofitting  at 
unit  costs  of  about  $2,500  for  adding  a 
collector  or  baghouse,  about  $8,000  for 
installing  a  dry  dust  collecting  system, 
and  about  $7,000  for  installing  a  wet 
drilling  system,  MSHA  calculated  that 
compliance  with  the  final  rule  for  drill 
dust  controls  will  cost  the  coal  mining 
industry  about  $350,000  in  first-year 
costs,  which  would  translate  into  about 
$155,000  in  annualized  costs.  Armual 
costs  for  such  items  as  maintenance  of 
dust-coliection  systems,  filter 
replace,^!ent,  etc.,  are  estimated  to  be 
about  $95,000.  Thus,  the  total 
annualized  plus  annual  compliance  cost 
is  protected  to  be  about  $250,000. 

with  respect  to  the  abrasive  blasting 
requirements,  MSHA  determined  that 
about  55  metal  and  nonmetal  mines  and 
20  coal  mines  would  be  required  to 
purchase  new  respiratory  protective 
equipment.  The  unit  costs  for  this 
equipment  can  range  from  $900  for  a 
powered,  air-purifying  respirator 
(PAPR);  $1,450  for  an  air-supplied  hood 
retrofitted  with  an  existing  air 
compressor,  $2,200  for  an  air-supplied 
hood  retrofitted  with  an  air  distribution 
system;  and  benveen  $1,000  and  $1,500 
for  an  abrasive  blasting  cabinet. 

MSHA  calculated  that  compliance 
with  the  final  rule  for  abrasive  blasting 
will  cost  the  metal  and  nonmetal  mining 
industry  about  $103,000  in  first-year 
costs,  which  would  translate  into  about 
$17,000  in  annuahzed  costs.  Annual 
costs  for  such  items  as  maintenance, 
filter  replacement,  etc..  are  estimated  to 
be  about  $10,000.  Thus,  the  total  metal 
and  nonmetal  annualized  plus  annual 
compliance  cost  is  projected  to  be  about 
$27,000. 

For  coal  mining,  MSHA  calculated 
that  comphance  with  the  final  rule  for 
abrasive  blasting  will  cost  about  $40,000 
in  first-year  costs,  which  would 
translate  into  about  $7,000  in 
annualized  costs.  Aimual  costs  for  such 
items  as  maintenance,  filter 
replacement,  etc.  %vill  be  about  $4,000. 
Thus,  the  total  coal  arnniahzed  phis 
annual  compliance  cost  will  be  about 
$11,000. 


MSHA's  final  rule  will  have  a 
minimal  Impact  upon  labor 
productivity,  profits,  prices,  mining 
output,  and  mining  employment  The 
Agency  foresees  no  detrimental 
economic  impact  to  this  Industry. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
Include,  wherever  possible,  compliance 
alternatives  that  minimize  any  advene 
impact  on  small  businesses  when 
developing  regulatory  standards.  This 
final  rule  includes  alternative 
compliance  methods,  several  of  which 
will  directly  aHect  small  mining 
operations. 

MSHA  determined  that  small  mines 
will  incur  first-year  costs  of  about 
$248,000,  or  annualized  costs  of  about 
$41,000.  Aimual  costs  for  small  mines 
will  be  about  $25,000.  At  the  same  time. 
MSHA  determined  that  large  mines  will 
Incur  first-year  costs  of  about  $846,000. 
or  annualized  costs  of  about  $138,000. 
Annual  costs  for  large  mines  will  be 
about  $84.00a 

MSHA  determined  that  these  new 
provisions  will  not  generate  a 
substantial  cost  increase  for  small 
mines.  The  lack  of  a  substantial  cost 
increase  for  small  mines  in  conjunction 
with  the  fact  that  similar  hazards  exist 
in  both  large  and  small  mining 
operations  indicates  that  regulatory 
relief  is  not  warranted  for  small  mining 
operations.  Therefore,  MSHA  has 
determined  that  the  final  rule  will  not 
have  a  significantly  adverse  impact 
upon  a  substantial  number  of  small 
entities. 

Vn.  Paperwork  Redaction  Act 

This  final  rule  contains  no 
information  paperwork  requirements 
subject  to  the  Paperwork  Reduction  Act 
Of  1980. 


OMsecion 


Derivation  Table 

The  following  derivation  table  lists 
the  final  rule  with  the  existing  standard 
numbers  from  which  it  is  derived. 


New  section 


58.610(a) 
58.610(b) 
58.620  .„. 
72.610  .... 
72.620  ..-. 
72.630(a) . 
72.630(b). 
72.630(c)  . 
72.630(d). 


Old  section 


56  and  57.5010. 

57.5016 

56  and  57.5003. 

^t 


70.400. 
70.400-1. 
70.400-2. 
7a400-3 


Redesignation  Table 

The  following  redesignation  table  lists 
the  existing  standard  with  the  final  rule 
standard  ntimbers. 


56  and  57.5003 , 
56  and  57.S010 . 

57.5016 

70.400 

70400-1  

70.400-2 

70.40O-3 


5&620 

58.610<a) 

Saj610(m 

72.630(a) 

72.630(b) 

72430(c) 

72.630(d) 


List  of  Sobwcts  in  30  CFR  Parts  56. 57, 
58,  70,  and  72 

Mine  safety  and  health.  Surface 
mining.  Undei]grotmd  mining 

Dated:  February  11, 1994. 

|.  Davilt  McAlecr, 

Assistant  Secretary  for  Mine  Safety  and 
Heahh. 

Accordingly,  chapter  I  of  title  30  of 
the  Ck>de  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART56-4AMENDEPI 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 


fSUBlO   AbratfMMaatino. 

(a)  Surface  and  underground  mines. 
When  an  abrasive  blasting  operation  is 
performed,  all  exposed  miners  shall  use 
in  accordance  with  §§  56/57.5005 
respirators  approved  for  abrasive 
blasting  by  NIOSH  or  the  operation  shall 
be  performed  in  a  totally  enclosed 
device  with  the  miner  outside  the 
device. 

(b)  UnderffXHind  areas  of 
underground  mines.  Silica  sand  or  other 
materials  containing  mors  than  1 
percent  free  silica  shall  not  be  used  as 
an  abrasive  substance  in  abrasive 
blasting. 

158.620    DrtU  dust  control. 

Holes  shall  be  collared  and  drilled 
wet,  or  other  effective  dust  control 
measures  shall  be  used,  when  drilling 
non-water-soluble  material.  Effective 
dust  control  measures  shall  be  used 
when  drilling  water-soluble  materials. 


Authority:  30  U.S.C  811. 957.  and  961.  p^^  70-{AMEIIDEPl 


S  56.5003    [Removed] 

2.  Section  56.5003  is  removed. 

S  56.5010    [Removed] 

3.  Section  56.5010  is  removed. 

PART57-{AMENDEpl 

4.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811. 957.  and  961. 

S57.5003    [Removed] 

5.  Section  57.5003  is  removed. 

157.5010    [Removed] 

6.  Section  57.5010  is  removed. 

S  57.5016    [Removed] 

7.  Section  57.5016  is  removed. 

8.  A  new  part  58  is  added  to 
subchapter  N.  30  CTR  chapter  I  to  read 
as  follows: 

PART  58— HEALTH  STANDARDS  FOR 
METAL  AND  NONMETAL  MINES 

Subpart  A— General 

58.1    Scope. 

Subparts  B  Througl)  IMReserved] 

Subpart  E— Miscellaneous 

58.610    Abrasive  blasting. 
58.620    Drill  dust  control 
Authority:  30  U.S.C  811,  957.  and  961. 

Subpart  A— Qenorai 

(58.1    Scope. 

The  health  standards  in  this  part 
apply  to  all  metal  and  nonmetal  mines. 


9.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C  811. 813(h).  957.  and 
961. 

§§70.400. 70.400-1. 70.400-4  and  70.400-3 

[Removed]. 

10.  Sections  70.400.  70.400-1, 
70.400-2.  and  70.400-3  are  removed. 

11.  A  new  part  72  is  added  to 
subchapter  O  to  read  as  follows: 

PART  72— HEALTH  STANDARDS  FOR 
COAL  MINES 

Subpart  A— General 

Sec 

72.1    Scope. 

Subparts  B  Through  D— (Reserved] 

Subpart  E— Miseellaneoua 

72.610    Abrasive  blasting. 

72.620    Drill  dust  control  at  sur&ce  mines 

and  surface  areas  of  underground  mines. 
72.630    Drill  dust  control  at  undeiground 

areas  of  underground  mines. 

Authority:  30  U.S.C  811, 813(h).  957,  and 
961. 

Subpart  A— <*aneral 

172.1    Scope. 

The  health  standards  in  this  part 
apply  to  all  coal  mines. 

Subpart  E—Misc«Uaneous 

f72A10   Abraslva  Masting. 

(a)  Surface  and  underground  mines. 
When  an  abrasive  blasting  operation  is 
performed,  all  exposed  miners  shall 
properly  use  respirators  approved  for 
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abrasive  blasting  by  NIOSH.  or  the 
operation  shall  be  performed  in  a  totally 
enclosed  device  with  the  miner  outside 
the  device. 

(b)  Underground  areas  of  ' 
underground  mines.  Silica  sand  or  other 
materials  containing  more  than  1 
percmt  free  silica  shall  not  be  used  as 
an  abrasive  substance  in  abrasive 
blasting. 

§  72.620    DriN  dust  oontroi  at  surface  mines 
and  surface  areas  of  underground  mines. 

Holes  shall  be  collared  and  drilled 
wet,  or  other  effective  dust  control 
measures  shall  be  used,  when  drilling 
non-water-soluble  material.  Effiective 


dust  control  measures  shall  be  used 
when  d  illing  water-soluble  material. 


§72.630 
areas  of 

(a) 
shall 
dust  CO 
with  a 
or  by 
approvi 
effectiv) 

(b) 
shall  be 


Drill  dust  control  at  underground 
underground  mines. 

resulting  from  drilling  in  rock 
h(  controlled  by  use  of  permissible 
lectors,  or  by  water,  or  water 
\  /etting  agent,  or  by  ventilation, 
other  method  or  device 
by  the  Secretary  that  is  as 
in  controlling  the  dust. 

collectors.  Dust  collectors 
maintained  in  permissible  and 
operating  condition.  Dust  collectors 
approvi  d  under  Part  33 — ^Dust 
Collect!  irs  for  Use  in  Connection  with 
Reck  D]  illing  in  Coal  Mines  of  this  title 


Dist 


aiy 
(dl 


Di  \st  I 


or  under  Bureau  of  Mines  Schedule  25B 
are  permissible  dust  collectors  for  the 
purpose  of  this  section. 

(c)  Water  control.  Water  used  to 
control  dust  frt>m  drilling  rock  shall  be 
applied  through  a  hollow  drill  steel  or 
stem  or  by  the  flooding  of  vertical  drill 
holes  in  the  floor. 

(d)  Ventilation  control.  To  adequately 
control  dust  frt>m  drilling  rock,  the  air 
current  shall  be  so  directed  that  the  dust 
is  readily  dispersed  and  carried  away 
from  the  drill  operator  or  any  other 
miners  in  the  area. 

IFR  Doc.  94-3591  Filed  2-17-94;  8:45  ami 
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Part  III 

Department  of 
Education 


34  CFR  Part  363,  et  al. 

Rehabilitation  Services  Administration 
Programs;  Finai  Ruie 
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DEPARTMEMT  OF  EDUCATION 

34  CFR  Parts  363, 369, 371. 373, 374, 
375, 378, 377, 378, 379, 380, 381, 385, 
387, 389.  and  390 

RIN  1820-AB11 

Rehat)ilitatlon  Services  Administration 
Programs 

AGENCY:  Department  of  Education. 
ACnow;  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  a  variety  of 
programs  administered  by  the 
Rehabilitation  Services  Administration 
(RSA).  These  regulations  implement 
technical  amendments  to  the 
Rehabilitation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of  1992 
and  by  the  Rehabilitation  Act 
Amendments  of  1993. 
EFFECTWE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §§  373.30, 379.43, 
381.10,  and  385.45.  Sections  373.30. 
379.43,  381.10ran.d  385.45  will  become 
effective  after  Uie  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person.  A  document  aimoimcing 
the  eff'ective  date  will  be  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlee  Stafford,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3028  Switzer  Building, 
Washington,  DC  20202-2531. 
Telephone:  (202)  205-9331.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Rehabilitation  Act  Amendments  of  1992 
(the  Amendments)  included  a  number 
of  technical  changes  to  make  the  Act 
more  consistent  with  other  Federal 
legislation  affecting  individuals  with 
disabilities.  In  addition,  the 
Amendments  strengthen  the  focus  on 
serving  those  individuals  with  the  most 
severe  disabilities  and  individuals  with 
disabiUties  from  minority  backgrounds. 
Significant  changes  include: 

— Terminology  and  Definitional  Changes. 
The  Rehabilitation  Act  Amendments  of 


1992  re  »Iaced  the  tenns  "handicap," 
"rehabi  itation  facility,"  and 
"emplo  rability"  throughout  the  Act  with 
the  tern  s  "disability."  "community 
rehabili  ation  program,"  and  "employment 
outcom  I,"  respectively.  In  addition,  new  or 
revised  lefmitionsofcertain  terms  such  as 
"indivii  uai  with  a  disability."  "supported 
employ  aent,"  "ongoing  support  services," 
and  "ei  tended  services"  necessitated 
teclmic  d  changes  to  various  program 
regulati  ins. 
—Outreai  h  to  Minorities.  A  new  provision 
was  ad(  ed  that  requires  all  applicants  for 
new  an  1  continuation  funding  under  the 
Act  to  <  emonstrate  how  they  will  address 
the  nee  Is  of  individuals  with  disabilities 
from  m  nority  backgrounds. 
— Qient  i  issistance  Information.  A  new 
provisii  >n  was  added  that  requires  all 
prograi  is  and  projects  funded  under  the 
Act  to  I  dvise  the  individuals  that  they 
serve  o  the  availability  of  the  State  Client 
Assista  ice  Program  and  to  provide 
inform!  tion  on  how  to  obtain  access  to  that 
prograi  i.  The  1993  Amendments  expanded 
this  re<  uirement  to  cover  applicants  for 
service  t  as  well  as  recipients  of  services. 
— Stale  S  jpported  Employment  Services 
Pinograi  n.  Each  State  is  now  required  to 
serve  o  ily  those  individuals  with  the  most 
severe  iisabilities  under  this  program.  In 
additia  a.  States  can  now  begin  to  serve 
indivic  uals  in  supported  employment  as 
long  as|  there  is  a  reasonable  expectation 
that  anjextended  funding  source  will  be 
identif  ed  during  the  course  of  the 
indivi<  ual's  rehabilitation  program. 
—Projeci  t  for  Migratory  Agricultural  Workers 
and  St  isonal  Farmworkers  with 
Disabi  ities.  Nonprotit  organizations, 
workii  g  in  collaboration  with  State 
vocati(  nal  rehabilitation  agencies,  can  now 
apply  or  these  project  grants. 
— Proiec  s  with  Industry.  These  projects  can 
now  f(  cus  on  careers  and  career 
advan  ement  for  individuals  with 
disabi  ities.  Eligibility  for  services  must  be 
deten4ined  by  the  project  and  confirmed, 
withinl  60  days,  by  the  State  vocational 
rehabi  itation  agency. 
— Protec  ion  and  Advocacy  of  Individual 
Ri^ti  Although  final  regulations  were 
issuecj  for  this  program  on  August  12, 
1993,  idditional  statutory  amendments 
were  i  lade  to  this  program  by  Public  Law 
103-7 1.  Changes  with  regard  to  eligible 
agenc  es,  application  requirements  and 
limits  Dn  administrative  costs  have  been 
incorj  orated 
— Specii  I  Projects  and  Demonstrations.  The 
fundi]  g  of  construction  and  construction- 
relatet :  activities  under  the  Special 
Demo  istration  Programs  under  parts  373 
and  3  '4  was  eliminated  by  statute  (Public 
Law  1 32-569). 

Waivei  of  Notice  of  Proposed 
Rulemfking 

In  accordance  with  section 
431(b)(  l)[A)  of  the  General  Education 
Provisi  3ns  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  th(  Administrative  Procedure  Act  (5 
U.S.C  >53),  it  is  the  practice  of  the 
Secrete  ry  to  offer  interested  parties  the 


opporttmity  to  comment  on  proposed    - 
regulations.  However,  these 
amendments  merely  incorporate 
statutory  changes  into  the  regulations 
and  do  not  implement  substantive 
poUcy.  Therefore,  the  Secretary  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B),  that  public  comment  on  the 
regulations  is  unnecessary  and  contrary 
to  the  public  interest. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  contain  only  technical 
amendments  and  would  not  have  a 
significant  economic  impact  on  a 
substantial  nxmiber  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

Sections  363.11,  363.52,  369.21, 
373.30,  379.43,  380.15.  381.10,  and 
385.45  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3504(h)). 

State,  public,  and  other  nonprofit 
agencies  and  organizations,  governing 
bodies  of  Indian  tribes,  and  institutions 
of  higher  education  are  eligible  to  apply 
for  grants  under  these  regulations,  as 
indicated  in  the  various  parts.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  inJtormation  is  estimated  to 
be  as  follows: 

(1)  Sections  363.11  and  363.52— 
average  10  hours  per  response  for  81 
respondents. 

(2)  Section  369.21 — average  1.5  hours 
per  response  for  425  respondents. 

(3)  Section  373.30— average  2  hours 
per  response  for  125  respondents. 

(4)  Section  379.43 — average  40  hours 
per  response  for  125  respondents. 

(5)  Section  380.15 — average  1.5  hours 
per  response  for  120  respondents. 

(6)  Section  381.10 — average  1.5  hours 
per  response  for  57  respondents. 

(7)  Section  385.45 — average  3.5  hours 
per  response  for  1,150  respondents. 

These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 
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Intei:govenunental  Review 

These  programs,  with  the  exception  of 
Vocational  R^abilitation  Service 
Projects  for  American  Indians  with 
Disabilities,  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
another  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  363 

Education,  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

34  CFR  Part  369 

Education,  Grant  programs — 
education.  Grant  programs — social 
programs.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Research,  Technical 
assistance.  Vocational  rehabilitation. 


34  CFR  Part  371 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  373 

Education,  Grant  programs — 
education,  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

34  CFR  Part  374 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  375 

Education,  Grant  programs — social 
programs,  Vocational  rehabilitation. 

34  CFR  Part  376 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  377 

Education,  Grant  programs— social 
programs,  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 


34  CFR  Part  378 

Education,  Grant  programs — 
recreation.  Recreation,  Disability  or 
individuals  with  disabilities. 

34  CFR  Part  379 

Business  and  industry.  Education, 
Grant  programs — social  programs, 
Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 
34  CFR  Part  380 

Education,  Grant  programs — 
education,  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

34  CFR  Part  38i 

Education,  Grant  programs— social 
programs.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

34  CFR  Part  385 

Education,  Grant  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

34  CFR  Part  387 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  389 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  390 

Education,  Grant  programs — 
education.  Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.128  VocaUonal  Rehabilitation 
Service  Projects;  84.128  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals  with  the 
Most  Severe  Disabilities  and  Technical 
Assistance  Projects:  84.128  Special  Projects 
and  Demonstrations  for  Making  Recreational 
Activities  Accessible  to  Individuals  with 
Disabilities;  84.128  Special  Projects  and 
Demonstrations  for  Providing  Transitional 
Rehabilitation  Services  to  Youth  with 
Disabilities;  84.128G  Vocational 
Rehabilitation  Service  Projects  Program  for 
Migratory  Agricultural  and  Seasonal 
Farmworkers;  84.128)  Projects  for  Initiating 
Recreational  Programs  for  Individuals  with 
Disabilities;  84.129  Rehabilitation  Training; 
84.187  The  State  Supported  Employment 
Program;  84.234  Projects  With  Industry; 
84.235  Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Individuals  with  Disabilities; 
84.235D  Demonstration  Projects  to  Increase 
Client  Choice  Program;  84.240  Protection  and 
Advocacy  of  Individual  Rights;  84.246 
Rehabilitation  Short-Term  Training;  84.250 
Vocational  Rehabilitation  Service  Projects  for 
American  Indians  with  Disabilities;  84.263 
Experimental  and  Innovative  Training;  and 
84.264  Rehabilitation  Continuing  Education 
Programs) 


Dated:  February  4, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

The  Secretary  amends  Parts  363,  369, 
371. 373, 374. 375. 376. 377. 378,  379, 
380,  381,  385,  387.  389,  and  390  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

1.  Part  363  is  revised  to  read  as 
followst 

PART  363— THE  STATE  SUPPORTED 
EMPLOYMENT  SERVICES  PROGRAM 

Subpart  A— Qeneral 

Cat 

363.1  What  is  the  State  Supported 
Employment  Services  Program? 

363.2  Who  is  eligible  for  an  award? 

363.3  Who  is  eligible  for  services? 

363.4  What  arc  the  authorized  activities 
under  a  State  Supported  Employment 
Services  grant? 

363.5  What  regulations  apply? 

363.6  What  definitions  apply? 

Sut>part  B— How  Does  a  State  Apply  for  a 
Grant? 

363.10  What  documents  must  a  State 
submit  to  receive  a  grant? 

363.11  What  information  and  assurances 
must  be  included  in  the  State  plan 
supplement? 

Subpart  C-How  Dom  the  Secretary  Make 
a  Grant? 

363.20  How  does  the  Secretary  allocate 
hinds? 

363.21  How  does  the  Secretary  reallocate 
fiinds? 

Subparts  D-E— {Reserved] 

Subpart  F— What  Post-Award  Conditions 
Must  B«  Met  by  a  State? 

363.50  What  collaborative  agreements  must 
the  State  develop? 

363.51  What  are  allowable  administrative 
costs? 

363.52  What  are  the  information  collection 
and  reporting  reouirements? 

363.53  What  sptecial  conditions  apply  to 
services  and  activities  under  this 
program? 

363.54  What  requirements  must  a  Stale 
meet  before  it  provides  for  the  transition 
of  an  individual  to  extended  services? 

363.55  What  are  the  requirements  for 
successfully  rehabilitating  an  individual 
in  supported  employment? 

363.56  What  notice  requirements  apply  to 
this  program? 

Authority:  29  U.S.C.  795i-q.  unless 
otherwise  noted. 


Subpart  A— General 

§363.1    What  is  the  Stat*  Supported 
Employmsnt  Ssrvicos  Program? 

Under  the  State  Supported 
Employment  Services  Program,  the 
Secretary  provides  grants  to  assist  States 
in  developing  and  implementing 
collaborative  programs  with  appropriate 
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entities  to  provide  programs -of 
supported  employment  services  for 
individuals  with  the  most  severe 
disabilities  who  require  supported 
employment  services  to  enter  or  retain 
competitive  employment. 

(Authority:  29  U.S.C  795g 

§363.2    WbclselfgttHeforanaward? 

Any  State  is  eligible  for  an  award 
under  this  program. 

(Authority:  29  U.S.C.  795n) 


(2) 
regulai 
with 
parent^, 
re 

suitablfe 
advisors 
stabili 

(3) 
follow 
from 
that  ar  >. 


§3fi3L3   VWtotetMglbtolora 

A  State  may  provide  services  under 
this  program  to  any  individual  if— 

(a)  The  individual  has  been 
determined  etigiUe  for  vocational 
rehabilitation  services  in  accordance 
with  the  criteria  in  section  102(a)(1)  of 
the  Act; 

(b)  The  individual  has  been 
determined  to  be  an  individual  with  the 
most  severe  disabilities;  and 

(c)  Supported  employment  has  been 
identified  as  the  apprc^riate 
rehabilitation  objective  for  the 
individual  on  the  basis  of  a 
comprehensive  assessment  of 
rehahilitatioo  needs,  including  an 
evaluation  of  rehabilitation,  career,  and 
job  needs. 

(Antborilr  2»  U.SX.  795m) 

§363.4    What  are  ttMauthorized  activities 
unctaf  >  8Mt  Supportad  Empfoymant 
Sarvicaa  grant? 

Under  this  program,  the  following 
activities  are  authorized: 

(a)  Any  particularized  assessment  that 
is  needed  to  snpf^enient  the 
comprehensive  assessment  of 
rebabilitalion  needs  done  under  34  CFR 
part  361  and  that  is  provided 
subeeqoent  to  the  dev^opment  of  the 
individualized  written  rehabilitation 
program.  The  supplementary 
assessment  may  be  provided  in 
circumstances  such  as  the  following: 

(1)  A  reassessment  of  the  suitability  of 
the  placement  is  warranted. 

(2)  There  is  a  change  in  the 
individual's  n)edical  condition. 

(b)  Development  of  and  placement  in 
jobs  for  individuals  with  the  most 
severe  disabilities. 

(c)  Provision  of  supported 
employment  services  that  are  needed  to 
support  individuals  with  the  most 
severe  disabilities  in  employment,  such 
as — 

(1)  Intensive  on-the-job  skills  training 
and  other  training  provided  by  skilled 
job  trainers,  co-workers,  and  other 
qualified  individuals,  and  other  services 
specified  in  section  103(a)  of  the  Act  in 
order  to  achieve  and  maintain  job 
stability; 


§363.5 

The 


Fpllow-up  services,  including 
contact  with  employers,  trainees 

most  severe  disabilities. 
,  guardians  or  other 
pres^ntatives  of  trainees,  and  other 
professional  and  informed 
in  order  to  reinforce  and 
the  iob  placement;  and 
llscrete  post-employment  services 
ng  transition  that  are  unavailaUe 
extended  services  provider  and 
necessary  to  maintain  the  iob 
placenlent,  such  as  job  station  redesign, 
repair  md  maintenance  of  assistive 
techno  ogy.  and  replacement  of 
prostb  ^tic  and  orthotic  devices. 

(Authoi  ity:  29  U.S.C.  7951) 


iei 


a  I 


What  regulations  apply? 


i  bUowing  regulations  apply  to  the 
State  S  upported  Employment  Services 
Progra  n: 

(a)  Ipe  Education  Department  General 
Admit  istrative  Regulations  (EDGAR)  as 
follow;; 

341 


ID 
Admi 

(2) 
Applyjt 

(3) 
Revie^r 


c4( 


:4i 


and 
and 

(5) 
Provisoes 

(&):4 
aho  it 

(7)14 


Act 

ccmSi 
supers  ;dnd 


CFR  Part  76  (State^ 
istered  Programs). 
CFR  Part  77  (Definitions  that 
o  D^>artmenl  Reguladons). 
CFR  Fart  79  (Intergovernmental 
of  Department  of  Education 
Prograiiis  and  Activities). 

(4) ;  4  CFR  Fart  80  CUniform 
Admii  listrative  Requirements  for  Grants 
Cooperative  Agreements  to  State 
Governments). 
4  CFR  Fart  Bl  (Gen^a)  Education 
Act — ^EnftmjementJ. 
CFR  Part  82  (New  Restrictioits 
on  Lo^iying). 

CFR  Part  85  (Govemmentwide 
Debarjnent  and  Suspension 
(Nonf  rocurement)  and 

unentwide  Requirements  for 
Drug-Free  Wori(|^ace  (Grants)). 

(8) ;  4  CFR  Part  86  (Drug-Free  Schools 
and  C  im puses), 
(b) '  "he  regulations  in  this  part  363. 
(c) '  'he  following  regulations  in  34 
CFR  I  art  361  (The  State  Vocational 
Rehat  ihtation  Services  Program): 
§§36:  .31;  361.32;  361.33;  361.34; 

361.3  i;  361.39;  361.40;  361.41;  361.42; 

361.4  ta);  361.48;  and  361.49. 


Nal^  Many  of  the  regulatory  provisions 
cioss-i  iknxiCBd  in  §  363.5(c)  are  affected  by 
statute  ry  dianges  made  by  ttie  Eiehabilitstion 
Ai  lendmects  of  1992.  If  these  provisions 
with  statutory  language,  they  are 
t)y  the  slattitory  language. 
Prograbi  regulatioos  fior  part  361  are  being 
ameuc  ed  to  implement  statutory  changes. 
When  %Ral  regulations  for  put  361  are 
publis  led.  these  cross-references  wilt  be 
canec  ed.  if  necessary. 

(Anth(  rity:  29  U.S.C.  795)  and  71  Kc)) 


§363.6    What  definitions  apply? 

(a)  Definitions  in  34  CFR  part  361. 
The  following  terms  nsed  in  this  part 
are  defined  in  34  CFR  369.4(b>: 

Act 

Designated  State  unit 
Individual  with  disabilities 
Individual  with  severe  disabilities 
State  plan 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Fiscal  Year 
N(»profit 
Private  Secretary 
State 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  Supported  employment  means — 
(i)(A)  Competitive  work  in  integrated 

work  settings  for  individuals  with  the 
most  severe  disabilitie&— 

(2)  For  whom  competitive 
employment  has  oat  traditionally 
occurred;  or 

(2)  For  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability;  and 

(B)  Who,  because  of  the  nt^an  and 
severity  of  their  disability,  need 
intensive  supported  employment 
services  from  the  designated  State  unit 
and  extended  serv.ices  after  transition  in 
order  to  perform  this  work. 

(ii)  Transitional  employment  for 
individuals  with  the  most  severe 
disabilities  rfne  to  mental  ilhiess. 

(2)  As  used  in  the  definition  of 
"Supported  employment" — 

(i)  Competitive  work  means  work  that 
at  the  time  of  trwisition  is  performed 
weekly  on  a  fall-time  basis  or  on  a  part- 
time  basis,  as  determined  in  each 
individualized  written  rehabilitation 
program,  and  for  which  an  individual  is 
compensated  consistent  with  the  wage 
standards  provided  for  in  the  Fair  Labor 
Standards  Act; 

(ii)(A)  Integrated  work  setting  means 
job  sites  where  either — 

(7M/)  Most  employees  are  not 
disabled;  and 

[ii]  An  individual  with  the  most 
severe  disabilities  interacts  on  a  regular 
basis,  in  the  performance  of  job  duties, 
with  employees  who  are  not  disabled; 
and 

(///)  If  an  individual  with  the  most 
severe  disabilities  is  part  of  a  distinct 
work  group  of  only  individuals  with 
disabilities,  the  workgroup  consists  of 
no  more  than  eight  individuals;  or 

[2]  If  there  are  no  other  employees  or 
the  only  other  employees  are 
individuals  who  are  part  of  a  work 
group  as  described  in  paragraph 
(c)(Z)(ii)(AUl)('iA  of  this  section  of  an 
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individual  with  the  most  severe 
disabilities  interacts  on  a  regular  basis, 
in  the  performance  of  job  duties,  with 
individuals  who  are  not  disabled, 
including  members  of  the  general 
public. 

(B)  The  interaction  required  by 
paragraphs  {c)(2)(ii)(A)(J)(j7)  and 
(c)(2)(ii)(A)(2)  of  this  section  may  not  be 
satisfied  by  contact  between  an 
individual  with  the  most  severe 
disabilities  and  individuals  who 
provide  on-going  support  services  at  the 
job  site; 

(iii)  Supported  employment  services 
means  on-going  support  services 
provided  by  the  designated  State  unit 
with  funds  under  this  part — 

(A)  For  a  period  not  to  exceed  18 
months,  unless  under  special 
circumstances  a  longer  period  to 
achieve  job  stabilization  has  been  jointly 
agreed  to  by  the  individual  and  the 
rehabilitation  counselor  and  established 
in  the  individualized  written 
rehabilitation  program,  before  an 
individual  with  the  most  severe 
disabilities  makes  the  transition  to 
extended  services;  and 

(B)  As  discrete  post-employment 
services  following  transition  in 
accordance  with  §  363.4(c)(3); 

(iv)  Extended  services  means  on-going 
support  services  and  other  appropriate 
services  provided  by  a  State  agency,  a 
private  nonprofit  organization, 
employer,  or  any  other  appropriate 
resource,  from  funds  other  than  funds 
received  under  this  part.  Part  381,  Part 
376,  or  Part  380,  after  an  individual 
with  the  most  severe  disabilities  has 
made  the  transition  from  State 
vocational  rehabilitation  agency 
support;  and 

(v)  Transitional  employment  means  a 
series  of  temporary  job  placements  in 
competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  the  most  severe 
disabilities  due  to  mental  illness.  In 
transitional  employment,  the  provision 
of  on-going  support  services  must 
include  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 

(3)  On-going  support  seivices  means 
services  that  are — 

(i)  Needed  to  support  and  maintain  an 
individual  with  the  most  severe 
disabilities  in  supported  employment; 

(ii)  Based  on  a  determination  "by  the 
designated  State  unit  of  the  individual's 
needs  as  specified  in  an  individualized 
written  rehabilitation  program;  and 

(iii)  Furnished  by  the  designated  State 
unit  from  the  time  of  job  placement 
until  transition  to  extended  services, 
except  as  provided  in  §  363.4(c)(3)  and, 
following  transition,  by  one  or  more 


extended  services  providers  throughout 
the  individual's  term  of  employment  in 
a  particular  job  placement  or  multiple 
placements  if  those  placements  are 
being  provided  under  a  program  of 
transitional  employment.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 
supported  employment  to  assess 
employment  stability,  unless  xmder  . 
special  circumstances,  especially  at  the 
request  of  the  individual,  the 
individualized  written  rehabilitation 
program  provides  for  off-site 
monitoring,  and,  based  upon  that 
assessment,  the  coordination  or 
provision  of  specific  services  at  or  away 
from  the  work  site,  that  are  needed  to 
maintain  employment  stability.  If  off- 
site  monitoring  is  determined  to  be 
appropriate,  it  must,  at  a  minimum, 
consist  of  two  meetings  with  the 
individual  and  one  contact  with  the 
employer  each  month.  Chi-going  support 
services  consist  of — 

(A)  Any  particularized  assessment 
needed  to  supplement  the 
comprehensive  assessment  of 
rehabilitation  needs; 

(B)  The  provision  of  skilled  job 
trainers  who  accompany  the  individual 
for  intensive  job  skill  training  at  the 
work  site; 

(C)  Job  development  and  placement; 

(D)  Social  skills  training: 

(E)  Regular  observation  or  supervision 
of  the  individual; 

(F)  Follow-up  services  such  as  regular 
contact  with  the  employers,  the 
individuals,  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals,  and  other  suitable 
professional  and  informed  advisors,  in 
order  to  reinforce  and  stabilize  the  job 
placement; 

(G)  Facilitation  of  natural  supports  at 
the  worksite; 

(H)  Any  other  service  identified  in  the 
scope  of  rehabilitation  services 
described  in  34  CFR  part  361;  and 

(I)  Any  service  similar  to  the  foregoing 
services. 

(Authority:  29  U.S.C.  706(18),  706(27), 
706(33).  706(34),  711(c).  and  795j) 

Subpart  B— How  Does  a  State  Apply 
for  a  Grant? 

§363.10   What  documents  must  a  State 
sulMnit  to  recehre  a  grant? 

To  receive  a  grant  under  this  part,  a 
State  must  submit  to  the  Secretary,  as 
part  of  the  State  plan  under  34  CFR  part 
361,  a  State  plan  supplement  that  meets 
the  requirements  of  §  363.11. 
(Authority:  29  U.S.C  795n) 


§  363.1 1    What  information  and  assurances 
must  be  Inchided  in  the  State  plan 
supplement? 

Each  State  plan  supplement  must 
include  the  following: 

(a)  Designated  State  agency.  Designate 
the  State  unit  or  units  for  vocational 
rehabilitation  services  identified  in  the 
State  plan  submitted  under  34  CFR  part 
361  as  the  State  agency  or  agencies  to 
administer  this  program. 

(b)  Results  of  needs  assessment. 
Summarize  the  results  of  the  needs 
assessment  of  individuals  with  severe 
disabilities  conducted  under  title  I  of 
the  Act  with  respect  to  the  rehabilitation 
and  career  needs  of  individuals  with 
severe  disabilities  and  the  need  for 
supported  employment  services.  The 
results  of  the  needs  assessment  must 
address  the  coordination  and  use  of 
information  within  the  State  relating  to 
section  618(b)(1)(c)  of  the  Individuals 
with  Disabilities  Education  Act. 

(c)  Quality,  scope,  and  extent  of 
services.  Describe  the  quality,  scope, 
and  extent  of  supported  employment 
services  to  be  provided  to  individuals 
with  the  most  severe  disabilities  under 
this  program.  The  description  must 
address  the  timing  of  the  transition  to 
extended  services  referred  to  in 

§  363.50(b)(2). 

(d)  Distribution  of  funds.  Describe  the 
State's  goals  and  plans  with  respect  to 
the  distribution  of  funds  received  under 
§363.20. 

(e)  Collaboration.  Demonstrate 
evidence  of  the  efforts  of  the  designated 
State  unit  to  identify  and  make 
arrangements,  including  entering  into 
cooperative  agreements,  with — 

(1)  Other  State  agencies  and  other 
appropriate  entities  to  assist  in  the 
provision  of  supported  employment 
services;  and 

(2)  Other  public  or  non-profit  agencies 
or  organizations  within  the  State, 
employers,  natural  supports,  and  other 
entities  with  respect  to  the  provision  of 
extended  services. 

(f)  Minority  outreach.  Describe  the 
designated  State  unit's  outreach 
procedures  for  identifying  and  serving 
individuals  with  the  most  severe 
disabilities  who  are  minorities. 

(g)  Assurances.  Provide  assurances 
that— 

(1)  Funds  made  available  under  this 
part  will  only  be  used  to  provide 
supported  employment  services 
authorized  under  the  Act  to  individuals 
who  are  eligible  under  this  part  to 
receive  the  services; 

(2)  The  comprehensive  assessments  of 
individuals  with  severe  disabilities 
conducted  under  section  102(b)(1)(A) 
and  funded  under  title  I  of  the  Act  will 
include  consideration  of  supported 
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employment  as  an  appropriate 
rehabilitaticm  objective; 

(3)  An  individualized  written 
rehabilitation  program,  as  required  by 
section  102  of  the  Act,  will  be 
developed  and  updated,  using  funds 
undeF  title  I.  that— 

(i)  Specifies  the  supported 
employment  services  to  be  provided  to 
each  individual  served  under  this 
program,  including  a  description  of  the 
expected  extended  services  needed, 
which  may  include  natural  supports, 
and  an  identification  of  the  State, 
Federal,  or  private  programs  or  other 
resources  that  will  provide  the  extended 
services,  including  a  description  of  the 
basis  for  determining  that  extended 
services  are  available,  or  to  the  extent 
that  it  is  not  possible  to  identify  the 
source  of  extended  services  at  the  time 
the  individualized  written  rehabilitation 
program  is  developed,  a  statement 
describing  the  basis  for  concluding  that 
there  is  a  reasonable  expectation  that 
sources  will  become  available; 

(ii)  Provides  for  periodic  monitoring 
to  ensure  that  each  individual  with 
severe  disabilities  is  making  satisfactory 
progress  toward  meeting  the  weekly 
work  requirement  established  in  the 
individualized  written  rehabilitation 
program  by  the  time  of  transition  to 
extended  services; 

(4)  The  State  will  use  funds  provided 
under  this  part  only  to  supplement,  and 
not  supplant,  the  funds  provided  under 
title  I  of  the  Act,  in  providing  supported 
employment  services  specified  in  the 
individualized  written  rehabilitation 
program; 

(5)  Services  provided  under  an 
individualized  written  rehabilitation 
program  will  be  coordinated  with 
services  provided  under  other 
individualized  plans  established  under 
other  Federal  or  State  programs; 

(6)  To  the  extent  job  skills  training  is 
provided,  the  training  will  be  provided 
on-site; 

(7)  Supported  employment  services 
will  include  placement  in  an  integrated 
setting  for  the  maximum  number  of 
hours  possible  based  on  the  unique 
strengths,  resources,  interests,  concerns, 
abilities,  and  capabilities  of  individuals 
with  the  most  severe  disabilities; 

(8)  The  designated  State  agency  or 
agencies  will  expend  no  more  than  5 
percent  of  the  State's  allotment  under 
this  part  for  administrative  costs  of 
carrying  out  this  program;  and 

(9)  The  public  participation 
requirements  of  section  101(a)(23)  are 
met. 

(h)  Other  information.  Contain  any 
other  information  and  be  submitted  in 
the  form  and  in  accordance  with  the 


proced  tres  that  the  Secretary  may 
require 

(Appro 
Budget 


(Appro\kd  by  the  Ofiice  of  Management  and 

1  nder  control  number  1820-0500) 
(Author  ty:  29  U.S.C.  795n) 


Subpa^  C— How  Does  the  Secretary 
Make  a  Grant? 


§363.2C 
funds? 


fundin  > 
in  a 
em 
services 


gr  ated 
vid 


cedl 


desi; 
recei 

(2) 
provi 
privati ; 
sources 
s 
this 

(3) 
expenbed 


How  iloes  the  Secretary  allocate 


The  !  Secretary  allocates  funds  under 
this  pri  gram  in  accordance  with  section 
632(a)  »f  the  AcL 

(Author  ty:  29  U.S.C  795k) 

%  363.21     How  does  the  Secretary 
reallocj  te  funds? 

The  Secretary  reallocates  funds  in 
accord  ince  with  section  632(b)  of  the 
Act. 

(Authoity:  29  U.S.C.  795k) 

SubpatsD-E — [Reserved] 

Subpa  t  F— yvtiat  Post-Award 
Condif  ons  Must  Be  Met  by  a  State? 

§363.51    What  collaborative  agreements 
must  tt  B  State  develop? 

(a)  A  designated  State  unit  must  enter 
into  or  e  or  more  written  cooperative 
agreen  ents  or  memoranda  of 
undeK  landing  with  other  appropriate 
State  a  >encies,  private  nonprofit 
organi  ations,  and  other  available 

sources  to  ensure  collaboration 
to  provide  supported 
pio^ent  services  and  extended 
to  individuals  with  the  most 
severejdisabi  lities. 

(b)  J ,  cooperative  agreement  or 
memo  andum  of  understanding  must,  at 
a  mini  mum,  specify  the  following: 

(1) '  he  supported  employment 
services  to  be  provided  by  the 

State  imit  with  funds 
under  this  part. 

he  extended  services  to  be 

by  relevant  State  agencies, 
nonprofit  organizations,  or  other 
following  the  cessation  of 
uppoited  employment  services  under 


pi  ml 


pi  rt. 


he  estimated  funds  to  be 

by  the  participating  party  or 
partiei  in  implementing  the  agreement 
or  me:  norandum. 

(4) '  'he  projected  number  of 
indivj  luals  with  the  most  severe 
disabflities  who  will  receive  supported 
emplc  yment  services  and  extended 
servic  3S  under  the  agreement  or 
memc  randum. 

(Auth<  rity:  29  U.S.C.  795n) 


§363.51    What  are  the  aiowable 
admioistrative  costs? 

(a)  Administrative  costs — general. 
Expenditures  are  allowable  for  the 
following  administrative  costs: 

(1)  Administration  of  the  State  plan 
supplement  for  this  program. 

(2)  Planning  program  development, 
and  personnel  development  to 
implement  a  system  of  supported 
employment  services. 

(3)  Monitoring,  supervision,  and 
evaluation  of  this  program. 

(4)  Technical  assistance  to  other  State 
agencies,  private  nonprofit 
organizations,  and  businesses  and 
industries. 

(b)  Limitation  on  administrative  costs. 
Not  more  than  five  percent  of  a  State's 
allotment  may  be  expended  for 
administrative  costs  for  carrying  out  this 
program. 

(Authority:  29  U.S.C  795n) 

§363.52    What  are  ttwinfonnation 
collection  and  repotting  requirements? 

(a)  A  State  shall  collect  and  report 
information  as  required  under  section 
13  of  the  Act  for  each  individual  with 
the  mo^  severe  disabilities  served 
under  this  program. 

(b)  The  State  shall  collect  and  report 
separately  information  for 

(1)  Supported  employment  clients 
served  under  this  program;  and 

(2)  Supported  emplojrment  clients 
served  under  34  CFR  part  361. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0551) 
(Authority:  29  U.S.C.  712  and  795o) 

§363.53    What  special  conditions  apply  to 
services  and  activities  under  this  program? 

Each  grantee  shall  coordinate  the 
services  provided  to  an  individual 
under  this  part  and  under  34  CFR  part 
361  to  ensure  that  the  services  are 
complementary  and  not  duplicative. 

(Authority:  29  U.S.C.  711(c)  and  795p) 

§363.54    What  requirements  must  a  State 
meet  before  it  provides  for  the  transition  of 
an  individual  to  extended  services? 

A  designated  State  unit  must  provide 
for  the  transition  of  an  individual  with 
the  most  severe  disabilities  to  extended 
services  no  later  than  18  months  aft^ 
placement  in  supported  employment, 
unless  a  longer  period  is  established  in 
the  individualized  written  rehabilitation 
program,  and  only  if  the  individual  has 
made  substantial  progress  toward 
meeting  the  hours-per-week  work  goal 
provided  for  in  the  individualized 
written  rriiabilitation  program,  the 
individual  is  stabilized  in  the  job,  and 
extended  services  are  available  aitd  can 
be  provided  without  a  hiatus  in 
services. 
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(Autbortty:  29  U.&C  795a  and  711(c)) 
§363.55   What  are  the  requirements  (dr 


supported  empteywentr 

An  individual  with  the  most  severe 
disabilities  who  is  receiving  supported 
employment  services  is  considered  to  be 
successfully  rehabilitated  if  the 
individual  maintains  a  supported 
employment  placement  for  60  days  after 
making  the  transition  to  extended 
services. 

(Audjority:  29  U.S.C  711(c)) 

§363.56   What  noltoe  requirements  apply 
to  this  program? 

Each  grantee  must  advise  applicants 
for  or  recipients  of  services  under  this 
part,  or  as  appropriate,  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  those 
individuals,  of  the  availability  and 
purposes  of  the  State's  Client  Assistance 
Program,  including  information  on 
seeking  assistance  from  that  program. 
(Authority:  29  U.S.C  718a) 

PART  36»-VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS 

2.  The  authority  citation  for  part  369 
continues  to  read  as  follows: 

Authority:  29  U.S.C  711(c).  732,  750.  775. 
777(a)(1).  777(a)(3).  777(b).  777f.  and  795g, 
unless  otherwise  noted. 

3.  In  34  CFR  part  369  the  wrord 
"handicaps"  is  removed,  and  the  word 
"disabilities"  is  added,  in  its  place,  in 
the  following  places: 

(a)  Secticm  369.1(a): 

(b)  Section  369.2(a)  (twice),  (c) 
(twice),  (d)  (twice),  and  (f)  (twice): 

(c)  Section  369.31(a)(2KvMA)  end 
(b)(2)(iv)(A): 

(d)  Section  369.43; 

(e)  Section  369.46;  and 
(0  Section  369.48. 

§369.1    (Amended) 

4.  Section  369.1  is  further  amended 
ty  removing  the  word  "Handicaps",  and 
adding,  in  its  place,  the  word 
"Disabilities"  in  paragraphs  (b)(1), 
(b)(4).  (b)(5),  and  (bM7);  removing  the 
words  "Severe  Handicaps",  and  adding, 
in  their  place,  the  word  "Disabilities"  in 
paragraph  (b)(3);  removing  the  words 
"Handicapped  Youth",  and  adduig,  in 
their  place,  the  words  "Youths  with 
Disabilities"  in  paragraph  (b)(6):  and 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sees.  112, 13a  305. 306. 311a. 
31l4aX3).  311(e)(4).  312.  316.  and  621  of  the 
Act;  29  U  AC  732.  750,  77S.  776. 777(a)(1). 
777(a)(3L  777(a)H).  777ft>).  777C  and  TSSg) 


5.  Section  309.2  is  fintber  amended 
by  removing  the  word  "severe"  in 
pesaffafh  (c),  removing  the  words 
"handicapped  joxoh",  and  adding,  in 
their  place,  the  wofds  "youths  with 
disabilities''  in  paragraph  (h),  aad 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§369.2   Who  is  eligible  tor  asatstanca 
under  these  progrBms? 

•  •        •        •        • 

(e)  Vocational  rehabilitation  service 
projects  for  migratory  agricultural 
workers  and  seasonal  fcumworkers  with 
disabilities.  State  vocational 
rehabilitation  agoxaes,  local  agencies 
administering  vocationai  reha^litation 
programs  imder  %vritten  agreements 
with  State  agencies,  and  nonprofit 
agencies  working  in  collaboration  with 
State  vocational  rehabilitation  agencies 
are  eligible  for  assistance  to  support 
projects  for  providing  vocational 
rehabilitation  services  to  migratory 
agricultural  workers  or  seasonal 
farmworkers  with  disabilities. 

•  •        •        •        • 

(g)  Profects  with  industry.  Any 
designated  State  unit,  labor  imion. 
community  rehabilitation  program 
provider,  faidian  tribe  or  tribal 
organizati<ui  employer,  trade 
association,  or  other  agency  or 
(M'ganization  with  the  capacity  to  create 
and  expand  Job  and  career  opportunities 
for  individuals  with  disatrihties  is 
eligible  for  assistance  to  suppcHt  a 
project  with  industry. 

•  •        •        •        • 

6.  Section  369.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§369.3    What  reguiadons  apply  to  these 
programs? 

•  •        •        •        • 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Diied  Grant 
Proaams). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  {Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities):  except  the 
Part  79  does  not  apply  to  the  Vocational 
Rehabilitation  Service  Program  for 
American  Indians  with  Disabihties. 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Ad— Enfaroeiueut). 


(7)  34  CFR  part  82  (New  Restrfctions 
on  Lobfbylttg). 

(8)  34  CFR  part  85  (Govemmentwide 
Debannent  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drue-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Dnig-Pree  Schools 
and  Campuses). 

7.  Section  369.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  3n^  What  definitions  apply  to  these 


(b)  The  following  definitions  also 
apply  to  programs  under  Vocational 
Rehabilitation  Service  Pn^ects: 

Act  means  the  Rehabilitation  Act  of 
1973  (29  VSXL  701  et  seq.).  as 
amended. 

Community  rehabilitation  pmgram 
means  a  program  that  provides  directly 
or  {acilitates  the  provision  of  vocational 
rehabiUtation  services  to  individuals 
with  disabilities,  and  that  provides, 
singly  or  in  combinatioa.  fw  an 
individual  with  a  disability  to  enable 
the  individual  to  maximize 
opportunities  for  employment, 
including  career  advancement — 

(1)  Medical,  psychiatric, 
psychological,  social,  end  vocational 
services  that  are  provided  under  one 
management; 

(2)  Testing,  fitting,  or  training  in  the 
use  of  prosthetic  and  orthotic  devices: 

(3)  Recreational  therapy; 

(4)  Physical  and  occupational  therapy; 

(5)  Speech,  language  and  hearing 
therapy; 

(6)  Psychiatric,  psychological  and 
social  services,  including  positive 
behavior  management; 

(7)  Assessment  for  determining 
eligibility  and  vocational  rehabiUtation 
needs; 

(8)  Rehabilitation  technology; 

(9)  Job  development,  placement,  and 
retention  services: 

(10)  Evaluation  or  control  of  specific 
disabilities: 

(11)  Orientation  and  mobility  services 
for  individuals  who  are  blind; 

(12)  Extended  employment: 

(13)  Psychosocial  rehabiUtation 
services; 

(14)  Supported  employment  services 
and  extetided  services; 

(15)  Services  to  family  membera  when 
necessary  to  the  vocationai 
rehabilitation  of  the  individual; 

(16)  Personal  assistance  services;  or 

(17)  Services  similar  to  the  services 
described  in  paragraphs  (1)  through  (16) 
of  this  definition. 

(Authority:  Sec  7(25)  of  Ae  Act:  29  VSXl 
706(25)) 
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Employment  outcome  means  entering 
or  retaining  full-time  or,  if  appropriate, 
part-time  competitive  employment  in 
the  integrated  labor  market,  the  practice 
of  a  proression,  self-employment, 
homemaking,  form  or  family  woric 
(including  work  for  which  payment  is  in 
kind  rather  than  cash),  extended 
employment  in  a  community 
rehabilitation  program,  supported 
employment,  (»  other  gainful  work. 

(Authority:  Sec  7(5)  of  the  Act:  29  U.S.C 
706(5)) 

Individual  who  is  blind  means  a 
person  who  is  blind  within  the  meaning 
of  the  law  relating  to  vocational 
rehabilitation  in  each  State. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C. 
7n(c)) 

Individual  with  a  disability  means  any 
individual  who— 

(1)  Has  a  physical  or  mental 
impairment  that  for  that  individual 
constitutes  or  results  in  a  substantial 
impediment  to  employment;  and 

(2)  Can  benefit  in  terms  of  an 
employment  outcome  from  vocational 
rehabilitation  services  provided  imder 
Titles  I,  m,  VI,  or  Vm  of  the  Act. 

(Authority:  Sec  7(8)(A)  of  the  Act;  29  U.S.C. 
706(8)(A)) 

Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(1)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(2)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(3)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  bUndness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafriess,  head  injiuy, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia  and 
other  spinal  cord  conditions,  sickle-cell 
anemia,  specific  learning  disabilities, 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  to  cause  comparable 
substantial  functional  limitation. 

(Authority:  Sec  7(15)(A)  of  the  Act;  29  U.S.C 
706(1 5)(A)) 

Physical  and  mental  restoration 
services  means — 


(1)  vledical  or  corrective  surgical 
treati  lent  for  the  purpose  of  correcting 
or  m<  difying  substantially  a  physical  or 
ment  il  condition  that  is  stable  or  slowly 
progr  issive  and  constitutes  a  substantial 
impe  liment  to  employment  and  that  is 
likel] ,  within  a  reasonable  period  of 
time,  to  be  corrected  or  substantially 
modi  led  as  a  result  of  the  medical  or 
surgii  al  treatment; 

(2)  Diagnosis  and  treatment  for  mental 
or  en  otional  disorders  by  qualified 
perso  imel  in  accordance  with  State 
licen  ure  laws; 

(3)  Dentistry; 

(4)  Mursing  services; 

(5)  Necessary  hospitalization  (either 
inpat  ent  or  outpatient  care)  in 

conn  ction  with  surgery  or  treatment 
and  (  inic  services; 

(6)  Convalescent  or  nursing  home 
care; 

igs  and  supplies: 
esthetic,  orthotic,  or  other 
ive  devices,  including  hearing  aids 
tial  to  obtaining  or  retaining 
jyment; 

Eyeglasses  and  visual  services, 
incli^ng  visual  training,  and  the 
exam  ination  and  services  necessary  for 
the  p  rescription  and  provision  of 
eyeg  asses,  contact  lenses,  microscopic 
lens(  5,  telescopic  lenses,  and  other 
spec:  al  visual  aids,  prescribed  by 
quali  Red  persons  under  State  licensure 
laws  that  are  selected  by  the  individual; 

(l( )  Podiatry: 

(11 )  Physical  therapy; 

[17  ]  Occupational  therapy; 

(in  Speech  and  hearing  therapy; 

(1' )  Psychological  services; 

(1! )  Therapeutic  recreation  services; 

(1( )  Medical  or  medically  related 
socis   work  services; 

[V)  Treatment  of  either  acute  or 
chroi  lie  medical  complications  and 
emei  jencies  that  are  associated  with  or 
arise  out  of  the  provision  of  physical 
and  I  nental  restoration  services  or  that 
are  ii  iherent  in  the  condition  under 
treat  nent; 

(II )  Special  services  for  the  treatment 
of  in  lividuals  with  end-stage  renal 
disei  se,  including  transplantation, 
dial)  sis,  artificial  kidneys,  and  supplies; 
and 

(11 )  Other  medical  or  medically 
relati  )d  rehabilitation  services,  including 
art  tl  erapy,  dance  therapy,  music 
then  py,  and  psychodrama. 


(Aut 
U.S. 


tl  ority 


:  Sec.  103(a)(4)  of  the  Act;  29 
723(a)(4)) 


Ph  ysical  or  mental  impairment  means 
a  ph;  sical  or  mental  condition  which 
mat(  rially  limits,  contributes  to  limiting 
or,  il  not  corrected,  will  probably  result 
in  li  liting  an  individual's  employment 
acti\f  ties  or  vocational  functioning. 


(Authority:  Sec.  7(8)(A)  of  the  Act;  29  U.S.C 
706(8)(A)) 

Reservation  means  a  Federal  or  State 
Indian  reservation,  public  domain 
Indian  allotment,  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  incorporated  Native  groups,  regional 
corporations  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act. 

(Authority:  Sec.  130(c)  of  the  Act;  29  U.S.C. 
750(c)) 

State  agency  means  the  sole  State 
agency  designated  to  administer  (or 
supervise  local  administration  of)  the 
State  plan  for  vocational  rehabilitation 
services.  The  term  includes  the  State 
agency  for  the  blind,  if  designated  as  the 
sole  State  agency  with  respect  to  that 
part  of  the  plan  relating  to  the 
vocational  rehabilitation  of  individuals 
who  are  blind. 

(Authority:  Sec.  7(3)(A)  and  101(a)(1)(A)  of 
the  Act;  29  U.S.C  721(a)(1)(A)) 

State  plan  means  the  State  plan  for 
vocational  rehabilitation  services.  (34 
CFR  Part  361) 

(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

State  unit.  State  vocational 
rehabilitation  unit  or  designated  State 
unit  means  either — 

(1)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational 
rehabilitation  or  vocational  and  other 
rehabilitation  of  individuals  with 
disabilities  and  that  is  responsible  for 
the  administration  of  the  vocational 
rehabilitation  program  of  the  State 
agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 

(Authority:  Sec.  7(3)  of  the  Act;  29  U.S.C 
706(3)) 

Substantial  impediment  to 
employment  means  that  a  physical  or 
mental  impairment  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
significantly  restricts  an  individual's 
occupational  performance  by  preventing 
his  preparing  for,  obtaining,  or  retaining 
employment  consistent  with  his 
capacities  and  abilities. 

(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

Vocational  rehabilitation  services:  (1) 
When  provided  to  an  individual,  means 
any  goods  or  services  necessary  to 
render  an  individual  with  a  disability 
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employdile,  including,  but  not  limited 
to,  the  following — 

(i)  An  assessment  for  determining 
eligibility  asd  vocaticmal  rehabilitatiaa 
needs  l>y  qualified  personnel,  indudiiig, 
if  appropriate,  an  assessment  by 
personnel  skilled  in  rehabilitation 
technology; 

(ii)  Counseting,  guidance,  and  work- 
related  placement  services  for 
individuals  with  disabilities,  including 
job  search  assistance,  placement 
assistance,  job  retention  services, 
personal  essistance  services,  and  follow- 
up,  follow-along,  and  specific  diagnosis 
services  necessary  to  assist  such 
individuals  to  maintain,  regain,  or 
advance  In  employment; 

(iii)  Vocational  and  other  training 
services  for  individuals  with 
disabilities,  including  personal  and 
vocational  sdjustment.  books,  or  other 
training  materials; 

(iv)  Services  to  the  femilies  of  such 
individuals  with  disabilities,  if 
necessary  to  the  adjustment  or 
rehabilitation  of  such  individuals; 

(v)  Physical  and  mental  restoration 
services; 

(vi)  Maintenance  for  additional  costs 
incurred  while  participating  in 
rehabilitation; 

(vii)  Interpreter  services  and  note- 
taking  ser\'ices  for  Individuals  who  are 
deaf,  including  tactile  interpreting  for 
individuals  who  are  deaf-blind; 

(viii)  Reader  services  and  note-taking 
services  for  those  individuals  who  are 
determined  to  be  blind  after  an 
examination  by  qualified  personnel 
under  State  Hcensure  laws; 

(ix)  Recruitment  and  training  services 
to  provide  new  employment 
opportunities  in  the  fields  of 
rehabilitation,  health,  welfare,  public 
safety  and  law  enforcement,  and  other 
appropriate  service  employment; 

(x)  Rehabilitation  teaching  services 
and  orientation  and  mobility  services 
for  individuals  who  are  blind; 

(xi)  Occupational  licenses,  tools, 
equipment,  and  initial  stocks  and 
supplies; 

(xii)  Transportation  in  connection 
with  the  rendering  of  any  vocational 
rehabilitation  service; 

(xiii)  Telecommunications,  sensory, 
and  other  technological  aids  and 
devices; 

(xiv)  Rehabilitation  technokigy 
services; 

(xv)  Referral  and  other  services 
designed  to  assist  individuals  with 
disabilities  in  securing  needed  services 
from  other  agencies; 

(xvi)  Transition  services  that  prmnote 
or  facilitate  the  accomplishnient  of  long- 
term  rehabihtation  gods  and 
intermediate  rehabilitation  objectives: 


(xvii)  On-the-job  or  odier  related 
persoDai  assistance  aervices  provided 
while  an  individual  with  a  disability  is 
receiving  vocatianal  rehabilitatioa 
services;  and 

(xviii)  Supported  employment 
services. 

(Authority:  Sec  103(a)  of  the  Act;  29  U.S.C 
723(a)) 

(2)  When  provided  for  the  benefit  of 
groups  of  individuals.  Vocational 
rehabilitation  services  also  means — 

(i)  In  the  case  of  any  type  of  small 
business  enterprise  operated  by 
individxials  with  the  most  severe 
disabilities  under  the  supervision  of  the 
State  imit,  managemmt  services,  and 
supervision  and  acquisition  of  vending 
facilities  or  other  equipment,  and  initial 
stocks  and  supplies; 

(ii)  The  establishment,  development, 
or  improvement  of  commimity 
rehabilitation  programs,  including, 
under  special  circumstances,  the 
construction  of  a  rehabilitation  fiicility 
to  provide  services  that  promote 
integration  and  competitive 
employment; 

(iii)  The  provision  of  services, 
including  services  provided  at 
community  rehabilitation  pn^iams.  that 
promise  to  contribute  substantially  to 
the  rehabilitation  of  a  group  of 
individuals  but  that  are  not  related 
directly  to  the  individualized  written 
rehabihtation  program  of  any  one 
individual  with  disabilities: 

(iv)  The  use  of  existing 
telecommunications  systems: 

(v)  The  use  of  services  providing 
recorded  material  for  persons  who  are 
blind  and  captioned  films  or  video 
cassettes  for  persons  who  are  deaf;  and 

(vi)  Technical  assistance  and  support 
services  to  businesses  that  are  not 
subject  to  Title  I  of  the  Americans  with 
Disabilities  Act  of  1990  and  that  are 
seeking  to  employ  individuals  with 
disabilities. 

(Authority:  Sec  103(b)  of  the  Act;  29  U.S.C. 
723(b)) 

8.  A  new  §  369.21  is  added  to  subpart 
C  to  read  as  follows: 

S369.21    Whatapplicatkmrequlrament 
applies  to  llMse  programs? 

Each  applicant  for  a  grant  under  a 
program  under  34  CFR  ParU  372. 373. 
374,  375,  378, 378,  or  379  must  include 
in  its  application  a  description  of  the 
manner  in  which  it  will  address  the 
needs  of  individuals  with  disabilities 
from  minority  iiackgrounds. 

(Approved  by  ttie  Office  of  Management  and 
Budget  under  oosflrol  number  1820-0018) 

(Airtiiortty:  Sec  21(blCS|  of  the  Act;  29  VS.C 

718b) 


9.  Section  369.42  is  ammded  by 
revising  the  heading,  desifpnating  the 
existing  text  as  paragraph  (a),  addinga 
new  paragraph  (b).  and  revising  tiM 
authority  citation  foUowing  the  aectien 
to  read  as  follows: 

1360,42    WhalspscWmquifwiianI 

provtskMi  of  sarvtoas  to  Individuals  with 


(b)  Eadi  grantee  under  34  CFR  parts 
371.  372, 373,  374,  375,  376,  378.  or  379 
murt  advise  applicants  for  or  recipients 
of  services  imder  Its  project,  or  as 
appropriate,  the  peraits,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  those 
individuals,  of  the  availabittty  and 
purposes  of  the  State's  Qient  Assistance 
Program,  including  information  on 
seekizig  assistance  from  that  program. 

(Authority:  Sees.  20  and  306(b)  of  the  Act;  29 
U.S.C718eaodr7e(fa)) 

S3M.44    {Ramows^ 

10.  Section  369.44  is  lemoved. 

f  360.46    [Radaslgnated  as  1360.44  and 


11.  Section  369.45  is  redesignated  as 
§  369.44  and  amended  by  removing  die 
word  "workshops"  in  the  heading  and 
text,  and  adding,  in  iu  place,  the  woids 
"community  ruiabilitatian  programs". 

1300.46   (Radasignalsdaa  4  360.46] 

12.  Section  369.48.  as  amended,  is 
redesignated  as  §  369.45. 


1360.47  fWartsalgiiaiad  aa  1 366.4^ 

13.  Section  369.47  is  redesignated  as 
§369.46. 

9360.48  [Redeslgnaled as §360.47] 

14.  Section  369.48.  as  amended,  is 
redesignated  as  §  369.47. 

15.  The  tide  of  part  371  is  revised  to 
read  as  follows: 

PART  371— VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS  FOR  AMERICAN  MOUNS 
WfTHMSABILmES 

16.  The  authority  citation  for  part  371 
continues  to  read  as  follows: 

Authority:  29  U.S.C  Tllfc)  and  750,  unless 
other«rtse  aoted. 

17.  In  34  CFR  part  371  die  word 
"handicaps"  is  removed,  and  the  word 
"disabilities"  is  added,  in  its  place,  hi 
the  following  plaoas: 

(a)  Section  371.1; 

(b)  Section  371.21(d)  (twice),  (e).  (f). 
(g).(h),and(i): 

(c)  Section  371.30(f)(2)  (i)  and  (ii); 

(d)  Section  371.41(aM2)  and  (b); 

(e)  Section  371.42  (a)  and  (c);  and 
(0  Section  371.43  (a)  and  (b). 
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18.  Section  371.1  is  amended  by 
revising  the  heading  to  read  as  follows: 

§371.1    What  It  the  Vocational 
Rehabilitation  Service  Program  for 
American  Indiana  with  Disabilities? 


$371.4    [An 

19.  Section  371.4  is  amended  by 
revising  the  authority  citation  following 
the  deHnition  for  "Reservation"  in 
paragraph  (b)  to  read  as  follows: 

(Authority:  Sees.  12(c)  and  130(c)  of  the  Act; 
29  U.S.C  711(c)  and  750(c)) 

20.  Section  371.10  is  revised  to  read 
as  follows: 

$371.10    What  types  ot  projects  are 
authorlxed  under  thia  program? 

The  Vocational  Rehabilitation  Service 
Program  for  American  Indians  with 
Disabilities  provides  financial  assistance 
for  the  establishment  and  operation  of 
tribal  vocational  rehabilitation  service 
programs  for  American  Indians  with 
disabilities  who  reside  on  Federal  or 
State  reservations. 

(Authority:  Sec.  130(a)  of  the  Act;  29  U.S.C. 
750(a)) 

21.  Section  371.21  is  amended  by 
revising  paragraph  (c),  removing  the 
word  "facilities"  in  paragraph  (j),  and 
adding,  in  its  place,  the  words 
"community  rehabilitation  programs", 
and  revising  the  authority  citation 
following  paragraph  (j)  to  read  as 
follows: 

$371.21    What  are  the  special  application 
requirements  related  to  the  State  plan 
program? 

(c)  Priority  in  the  delivery  of 
vocational  rehabihtation  service  will  be 
given  to  those  American  Indians  with 
disabilities  who  are  the  most  severely 
disabled. 
•        •        •        •        • 

(Authority:  Sees.  12(c)  and  101(a)  (6)  and  (7) 
of  the  Act;  29  U.S.C  711(c)  and  721(a)  (6) 
and  (7)) 


$371.40   [Amended] 

22.  Section  371.40  is  amended  by 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sees.  12(c)  and  130(a)  of  the  Act; 
29  U.S.C.  711(c)  and  750(a)) 

$371.42    [Amended] 

23.  Section  371.42  is  amended  by 
removing  the  words  "rehabilitation 
facility"  in  paragraph  (a),  and  adding,  in 
their  place,  the  words  "community 
rehabilitation  program". 


$371.46    [Amended] 

24. :  iection  371.43  is  amended  by 
revisii  ig  the  authority  citation  following 
the  se<  lion  to  read  as  follows: 

(Authc  -ity:  Sees.  12(c)  and  130(b)(2)  of  the 
Act;  2<  U.S.C  711(c)  and  750(b)(2)) 

PART  373-{AMENDED] 

25. '  'he  title  of  part  373  is  revised  to 
read  a ;  follows: 

PART  373— SPEaAL  PROJECTS  AND 
DEMC  NSTRATIONS  FOR  PROVIDING 
VOCA  nONAL  REHABILITATION 
SERV  CES  TO  INDIVIDUALS  WITH 
DISAi  ILITIES 

26.  'he  authority  citation  for  part  373 
contir  ues  to  read  as  follows: 

Autl  ority:  29  U.S.C.  711(c),  777a(a)(l),  and 
777a(a  (4),  unless  otherwise  noted. 

27.  iection  373.1  is  revised  to  read  as 
follow  s: 

$  373.1    What  is  the  Program  of  Special 
Projec  s  and  Demonstrations  for  Providing 
Vocati  mal  Rehabilitation  Services  to 
Indlvic  uala  with  Disabilities? 

Thi ;  program  is  designed  to  provide 
financ  ial  assistance  to  projects  for 
expan  iing  or  otherwise  improving 
vocati  }nal  rehabilitation  services  and 
other  'ehabilitation  services  for 
indivi  juals  with  disabilities,  especially 
indivi  duals  with  the  most  severe 
disablities. 


th(r 


(Au 
777(a) 

28. 


ity:  See.  311(a)  of  the  Act;  29  U.S.C. 
>ection  373.10  is  revised  to  read 


as  fol  }ws: 

$  373. 1  0   What  types  of  projects  are 
authoi  xed  under  this  program? 

(a)  I  Authorized  activities  under  this 
progn  m  include  carrying  out  special 
proje<  ts  concerned  with  establishing 
progrt  ms  for  expanding  or  otherwise 
impro  ving  vocational  rehabilitation 
servic  )S  and  other  rehabilitation 
servic  is  to  individuals  with  disabilities, 
espec  ally  those  individuals  with  the 
most  evere  disabilities. 

(b)  'rejects  also  may  be  conducted  to 
meet  ftie  special  needs  of  isolated 
popuBtions  of  individuals  with 
disabi  lities,  particularly  among 

Amer  can  Indians  residing  on  or  outside 
of  res  irvations. 

(c)  idividuals  with  disabilities 
serve<  under  this  program  include 
indiv  duals  who  are  blind,  individuals 
who « te  deaf,  and  other  groups  of 
indiv  duals  with  disabilities  who  are 
meml  ers  of  populations  that  are 
unser  red  or  imderserved  by  programs 
undei  the  Act,  as  identified  by  the 
Secre'  ary  in  a  notice  published  in  the 
Fedei  il  Register. 


(Authority:  Sec.  311(a)(1)  and  311(a)(4)  of  the 
Act;  29  U.S.C  777(a)(1)  and  777a(a)(4)) 

29.  Section  373.11  is  amended  by 
revising  the  heading,  the  undesignated 
introductory  text,  and  paragraphs  (a) 
and  (c)  to  read  as  follows: 

$  373.1 1    What  apeclfic  activities  must  be 
supported  under  this  program  to  provide 
services  to  Individuals  who  are  blind? 

Projects  in  which  services  are 
provided  to  individuals  who  are  blind 
must — 

(a)  Demonstrate  innovative  methods 
of  providing  intensive  rehabilitation 
services  needed  to  rehabilitate 
individuals  who  are  blind;  or 
•        •        •        •        • 

(c)  Conduct  coordinated  rehabilitation 
service  activities  with  other  public  or 
nonprofit  agencies  serving  individuals 
who  are  blind  in  the  same  area. 

30.  Section  373.12  is  revised  to  read 
as  follows: 

$  373.1 2    What  specific  activities  must  be 
supported  under  this  program  to  provide 
services  to  Individuals  who  are  deaf? 

Projects  in  which  services  are 
provided  to  individuals  who  are  deaf 
must — 

(a)  Demonstrate  innovative  methods 
of  providing  the  specialized  services 
needed  to  rehabilitate  and  make 
maximum  use  of  the  vocatiorial 
potential  of  individuals  who  are  deaf;  or 

(b)  Conduct  coordinated  activities 
with  other  public  and  nonprofit 
agencies  administering  programs  for 
people  who  are  deaf  in  the  same  area  in 
order  to  expand  or  improve 
rehabilitation  services  for  individuals 
who  are  deaf. 

(Authority:  Sec.  311(a)  of  the  Act;  29  U.S.C. 
777a) 

31.  Section  373.30  is  amended  by 
revising  paragraphs  (f)(2)(i),  (g)(2)(i). 
(g)(2)(iv),  and  (h)(2)  to  read  as  follows: 

$  373.30    What  selection  criteria  does  the 
Secretary  use  under  this  program? 


(0* 
(2)* 


* 


(i)  A  broad  range  of  vocational 
rehabilitation  services  and  other 
rehabilitation  services  will  be  available 
to  individuals  with  disabilities, 
especially  individuals  with  the  most 
severe  disabilities,  within  the  project; 
•        •        •        •        * 

(g)*  *  • 

(2)*    •    * 

(i)  The  project  will  be  designed 
primarily  for  individuals  with  the  most 
severe  disabilities  being  provided 
vocational  rehabilitation  services  by 
State  vocational  rehabilitation  units; 
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(iv)  All  comparable  benefits  for  which 
project  clients  might  be  eligible  will  be 
utilized. 

(h)*  •  • 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
approach  to  be  used  in  providing 
vocational  rehabilitation  services  and 
other  rehabilitation  services  will  be 
innovative  and  appropriate  to  the 
groups  of  individuals  with  severe 
disabilities  being  served. 
***** 

32.  Section  373.40  is  revised  to  read 
as  follows: 

$373.40    What  are  the  matching 
requirements? 

Grants  may  be  made  for  paying  all  or 
part  of  the  cost  of  activities  covered 
under  this  program.  If  part  of  the  costs 
is  to  be  paid  by  the  grantee,  the  amount 
of  grantee  participation  is  specified  in 
the  application  notice  and  will  not  be 
more  than  10  percent  of  the  total  cost  of 
the  project. 

(Authority:  Sees.  12(c)  and  311  of  the  Act;  29 
U.S.C.  711(c)  and  777(a)) 

$$373.41  and  373.42    [Removed] 

33.  Sections  373.41  and  373.42  are 
removed. 

PART  374— [AMENDED! 

34.  The  title  of  part  374  is  revised  to 
read  as  follows: 

PART  374-SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  MAKING 
RECREATIONAL  ACTIVITIES 
ACCESSIBLE  TO  INDIVIDUALS  WITH 
DISABILITIES 

35.  The  authority  citation  for  part  374 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777a(a)(3), 
unless  otherwise  noted. 

36.  Section  374.1  is  revised  to  read  as 
follows: 

$374.1    What  Is  the  Program  of  Special 
Projects  and  Demonstrations  for  Making 
Recreational  Activities  Accessible  to 
Individuals  with  Disabilities? 

This  program  is  designed  to  provide 
financial  assistance  to  projects  to 
demonstrate  methods  of  making 
recreational  activities  fully  accessible  to 
individuals  with  disabilities. 

(Authority:  Sec.  311(a)(3)  of  the  Act;  29 
U.S.C  777a(a)(3)). 

$374.3    [Amended] 

37.  Section  374.3  is  amended  by 
removing  "734"  in  paragraph  (b),  and 
adding,  in  its  place,  "374". 

38.  Section  374.10  is  amended  by 
revising  paragraph  (a)  and  by  removing 
the  word  "handicaps"  both  times  it 


appears  in  paragraph  (c),  and  adding,  in 
its  place,  the  word  "disabilities"  to  read 
as  follows: 

$374.10   What  types  of  prelects  are 
authorized  under  this  program? 

(a)  This  program  provides  financial 
assistance  for  the  support  of  special 
projects  and  demonstrations,  and 
related  research  and  evaluation,  to 
demonstrate  methods  of  making 
recreational  activities  fully  accessible  to 
individuals  with  disabilities. 
***** 

$374.30    [Amended] 

39.  Section  374.30  is  amended  by 
removing  the  word  "handicaps",  and 
adding,  in  its  place,  the  word 
"disabilities"  in  paragraphs  (0(1),  (g)(1). 
(g){2)(i).  (g)(2)(ii).  (g)(2)(iv),  and  (g)(2)(v). 

40.  Section  374.40  is  revised  to  read 
as  follows: 

$374.40    What  are  the  matching 
requirements? 

Grants  may  be  made  for  paying  all  or 
part  of  the  costs  of  activities  covered 
under  this  program.  If  part  of  the  costs 
is  to  be  paid  by  the  grantee,  the  amount 
of  grantee  participation  is  specified  in 
the  application  notice  and  will  not  be 
more  than  10  percent  of  the  total  cost  of 
the  project. 

(Authority:  Sees.  12(c)  and  311(a)(3)  of  the 
Act;  29  U.S.C.  711(c)  and  777a(a)(3)). 

$374.41    [Removed] 

41.  Section  374.41  is  removed. 

$  374.42    [Redesignated  as  $  374.41  and 
amended] 

42.  Section  374.42  is  redesignated  as 
§  374.41  and  amended  by  removing  the 
word  "handicaps",  and  adding,  in  its 
place  the  word  "disabilities". 

$374.43    [Removed] 

43.  Section  374.43  is  removed. 

PART37&-[AMENDED] 

44.  The  heading  for  part  375  is  revised 
to  read  as  follows: 

PART  375— VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS  PROGRAM  FOR 
MIGRATORY  AGRICULTURAL 
WORKERS  AND  SEASONAL 
FARMWORKERS  WITH  DISABILITIES 

45.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777b, 
unless  otherwise  noted. 

48.  The  authority  citations  for 
§§375.30,  375.40,  375.41,  and  375.42 
are  revised  to  read  as  follows: 

(Authority:  Sees.  12(c)  and  312  of  the  Act;  29 
U.S.C  711(c)  and  777b). 


47.  In  34  CFR  part  375  the  word 
"handicaps"  is  removed,  and  the  word 
"disabilities"  is  added,  in  its  place,  in 
the  following  places: 

(a)  Section  375.1; 

(b)  Section  375.10  (twice);  and 

(c)  Section  375.41  (a)  and  (b). 

48.  Section  375.1  is  amended  by 
revising  the  heading  and  the  authority 
citation  following  the  section  to  read  as 
follows: 

$375.1    What  Is  the  Vocational 
Rehabilitation  Service  Projects  Program  for 
Migratory  Agrtcultursl  Workers  and 
Seasonal  Farmworfcars  wHh  Disabilities? 
•        *        *        •        * 

(Authority:  See.  312  of  the  Act;  29  U.S  C 
777b) 

$375.2    [Amended] 

49.  Section  375.2  is  amended  by 
adding  ",  nonprofit  agencies  working  in 
collaboration  v«th  State  vocational 
rehabilitation  agencies,"  before  the 
word  "or"  in  paragraph  (a). 

$375.4   [Amended] 

50.  Section  375.4  is  amended  by 
removing  the  word  "handicaps"  in 
paragraph  (b)(1)  both  times  it  appears, 
and  adding,  in  its  place,  the  word 
"disabilities". 

$375.10    [Amended] 

51.  Section  375.10  is  amended  by 
removing  the  word  "handicapped"  and 
adding,  in  its  place,  the  word 
"disabled". 

$375.30    [Amended] 

52.  Section  375.30  is  amended  by 
removing  the  words  "State  or  local"  in 
paragraph  (g)(2),  and  adding,  in  their 
place,  the  word  "applicant". 

$375.41    [Amended] 

53.  Section  375.41  is  amended  by 
adding  the  words  "or  nonprofit"  after 
the  word  "local"  in  paragraph  (a). 

$375.42    [Amended] 

54.  Section  375.42  is  amended  by 
removing  "1964,"  and  adding,  in  its 
place,  "1965,  section  311  of  the 
Economic  Opportunity  Act  of  1964,". 

PART  376-{AMENDED] 

55.  The  title  of  part  376  is  revised  to 
read  as  follows: 

PART  376-SPECIAL  PROJECTS  AND 
DEMONSTRATK>NS  FOR  PROVIDINQ 
TRANSmONAL  REHABILITATK>N 
SERVKSES  TO  YOUTH  WITH 
DISABILITIES 

56.  The  authority  citation  for  part  376 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  777a(b).  unless 
otherwise  noted. 
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57.  In  34  CFR  part  376  the  words 
"handicapped  youth"  ch-  "handicapped 
youths"  are  removed,  and  the  words 
"youths  with  disabilities"  are  added,  in 
their  place,  in  the  following  places: 

(a)  Section  376.1; 

(b)  Section  376.10  {a)(l)  and  (a)(2); 

(c)  Section  376.30  (a).  (bMtwice), 
(e)(tMric8).  and  (f):  and 

(d)  SecUon  376.31  (f)(1).  (f)(2)(ii).  and 
(g)(2)(i). 

58.  Section  376.1  is  further  amended 
by  revising  the  beading  and  the 
authority  citation  following  the  section 
to  read  as  follows: 

%  376.1    What  is  ttM  program  of  Speeial 
Proiects  and  Oeinonstration*  for  Providing 
Transitional  RehabiUtstion  Services  to 
Youttis  witli  Disabilities? 

•  •        •        •        • 

(Authority:  Sec  311(b);  29  U.S.C  777a(b)) 

$376  J   [Amended] 

59.  SecticMi  376.2  is  amended  by 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sec.  311(b);  29  U.S.C.  777a(b)) 

f376J   [Amendad!! 

60.  Section  3763  is  amended  by 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sees.  12(c)  and  311(bj;  29  U.S.C. 
711(c)  and  777a(b)) 

61  Section  376.4  is  amended  by 
revising  the  deGnition  of  "Extended 
services"  in  paragraph  (d)(1).  removing 
the  definition  of  "Handicapped  youth" 
in  para^ph  (d)(2],  redesignating 
paragraph  (d)(3)  as  (d)(2).  adding  a  new 
definition  of  "Youths  with  disabilities" 
as  paragraph  (d)(3).  and  revising  the 
authority  citatiiHi  following  the  section 
to  read  as  follows: 

§376.4   What  definitions  apply  to  this 
program? 

•  •        •        •        • 

(d)  •  •  • 

(1)  Extended  services  means  on-going 
support  services  and  other  appropriate 
services  provided  by  a  State  agency,  a 
private  nonprofit  organization, 
employer,  or  any  other  appropriate 
resource,  from  hinds  other  than  funds 
under  this  part,  part  361.  f>art  363,  or 
part  180.  aher  an  individual  with  the 
most  severe  disabilities  has  made  the 
transition  from  project  support. 

(3)  Youths  with  disabilities  means 
individuals  with  disabilities  between 
the  ages  of  12  and  26. 

(Authority  Sees.  12(e)  and  311(b):  29  U.S.C. 
711a(c)  and  777(b)) 

§376.10    [Amende^ 

.62.  Section  376.10  is  further  amended 
by  removing  the  word  "facilities"  in 


para  ^ph  (a)(2),  and  adding,  in  its 

plac  !.  the  words  "community 

reha  lilitation  programs",  removing  the 

wor  Is  "handicapped  youths"  in 

para  ^raph  (c).  and  adding,  in  their 

plac  }.  the  words  "youths  with 

disa  )ilities".  and  revising  the  authority 

cital  ion  following  the  section  to  read  as 

foll(  ws: 

(Aut  lority:  Sees.  12(c)  and  311(b):  29  U.S.C 
711s  e)  and  777(b)) 

§371  .30    [Amended] 

6; .  Section  376.30  is  further  amended 
by  r  amoving  the  words  "handicapped 
you  h  with"  in  the  heading  of  paragraph 
(c),  md  adding,  in  their  place,  the  words 
"yo  iths  with  disabilities  who  have", 
and  revising  the  authority  citation 
foUi  iwing  the  section  to  read  as  follows: 

(Aul  writy.  See.  311(b>:  29  U.S.C.  777  (a),  (b)) 


37  i 
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31    [Amended] 

.  Section  376.31  is  furdier  amended 
I  amoving  the  words  "handicapped 
in  paragraph  (h)(2)(ii).  and 
.  in  their  place,  the  words  . 
with  disabilities",  and  revising 
kuthority  citation  following  the 
to  read  as  follows: 


§ 

by 

you  hs 
add  ng 
"yo  iths ' 
the 
section 

(Aul  liority:  Sec  311(b);  29  U.S.C  777a(b)) 

6  >.  Section  376.40  is  revised  to  read 
as  f  >lIows: 

§  37  i.40    What  are  the  matching 
reqi  irements? 

T  le  Secretary  may  pay  all  or  part  of 
the  costs  of  activities  funded  imder  this 
pro  ;ram.  If  part  of  the  costs  is  to  be  paid 
by  1 1  grantee,  the  amount  of  grantee 
par  icipation  is  specified  in  the 
apF  lication  notice  and  will  not  be  more 
tha  1 10  percent  of  the  total  cost  of  the 
pro  ect 

(Au  hority.-  Sees.  12(c)  and  311(b>:  29  U.S.C. 
711  c)  and  777a(b)) 

6  3.  Section  376.41  is  amended  by 
rev  sing  the  authority  citation  following 
the  section  to  read  as  follows: 

(Au  hority:  Sec.  311(b);  29  U.S.C.  777a(b)) 

PA  \J  377— DEMONSTRATION 
PR  >JECTS  TO  INCREASE  CUENT 
CHPICE  PROGRAM 

d7.  The  authority  citation  for  Part  377 
cot  tinues  to  read  as  follows: 

A  uthority:  Sec  802(g}  of  the  Rehabihtation 
Act  of  1973;  29  U.S.C.  797a(g).  unless 
oth  irwise  noted. 

§3' 7.5    [Amended] 

E  B.  Section  377.5  is  amended  by 
rer  oving  "H,"  in  paragraph  (2)  of  the 
de  nition  of  "Individual  with  a 
dis  ibility"  in  paragraph  (a). 


§377.11    [Amended] 

69.  Section  377.11  is  amended  by 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sees.  21(b)(6).  802(gK2). 
802(g)(3).  802(g)(5).  802(g)(6).  and  802(g)(7) 
of  the  Rehabilitation  Act  of  1973;  29  U.S.C. 
718b  and  29  U.S.C  797a(g)(2).  (3),  (5),  (6). 
and  (7)). 

PART  378— PROJECTS  FOR 
INITIATINQ  RECREATIONAL 
PROGRAMS  FOR  INDIVIDUALS  WITH 
DISABILITIES 

70.  The  authority  citation  for  part  378 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777(f). 
unless  otherwise  noted. 

§378.3    [Amended] 

71.  Section  378.3  as  revised  by  the 
regulations  published  in  the  Federal 
Roister  on  July  1. 1993  (58  PR  35764) 
(effective  date  pending)  is  amended  by 
revising  the  authority  citation  following 
the  section  to  read  as  follows: 

(Authority:  Sees.  21(b)(6)  and  316(aK4)  of  the 
Act:  29  U.S.C  718b  and  777(f)) 

PART  379-PROJECTS  WITH 
INDUSTRY 

72.  The  authority  citation  for  part  379 
continues  to  read  as  follows: 

Authority:  Sees.  12(c)  and  621  of  the  Act; 
29  U.S.C.  711(c)  and  795g.  unless  otherwise 
noted. 

73.  Section  379.1  is  revised  to  read  as 

follows: 

§379.1    What  is  the  Projects  with  Industry 
program? 

This  program  is  designed  to— 

(a)  Create  and  expand  job  and  career 
opportunities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process; 

(b)  Identify  competitive  job  and  career 
opf>ortunities  and  the  skills  needed  to 
perform  these  jobs; 

(c)  Create  practical  settings  for  job 
readiness  and  training  programs;  and 

(d)  Provide  job  placements  and  career 
advancement. 

(Authority:  See.  621(a)  of  the  Act:  29  U.S.C 
795(a)) 

74.  Section  379.2  is  revised  to  read  as 
follows: 

§  379.2    Who  is  eligible  for  assistance 
under  this  program? 


Employers  and  profit-making  and 
nonprofit  organizations  with  which  the 
Secretary  may  enter  into  an  agreement 
include  any — 

(a)  Designated  State  unit: 


(b)  Labor  imion; 
(cj  Employer- 

(d)  Community  rehabilitatioii  program 
provider; 

(e)  Trade  association; 

(f)  Indian  tribe  or  tribal  organization; 
or 

(g)  Other  agency  or  organization  with 
the  capacity  to  create  and  expand  job 
and  career  opportunities  for  individuals 
with  disabilities. 

(Authority:  Sec.  621(a)(2)  of  the  Act;  29 
U.S.C.  795g(a)(2)) 

§§  379.3  and  379.4    [Redesignated  as 
§§379.4  and  379.5] 

75.  Sections  379.3  and  379.4  are 
redesignated  as  §§  379.4  and  379.5, 
respectively. 

76.  A  new  §  379.3  is  added  to  read  as 
follows: 

§  379.3    Who  is  eligible  for  services  under 
this  program? 

(a)  An  individual  is  eligible  for 
services  under  this  program  if  the 
appropriate  State  vocational 
rehabilitation  unit  determines  the 
individual  to  be  an  individual  with  a 
disability  or  an  individual  with  a  severe 
disability. 

(b)  In  making  the  determination  under 
paragraph  (a)  of  this  section,  the  State 
vocational  rehabilitation  unit  shall  rely 
on  the  determination  made  by  the 
recipient  of  the  grant  under  which  the 
services  are  provided. 

(c)  If  a  State  vocational  rehabilitation 
unit  does  not  notify  a  recipient  of  a 
grant  within  60  days  that  the 
determination  of  the  recipient  is 
inappropriate,  the  recipient  of  the  grant 
may  consider  the  individual  to  be 
eligible  for  services. 

(Authority:  See.  621(a)(3)  of  the  Act;  29 
U.S.C  795g(a)(3)) 

77.  Section  379.10  is  amended  by 
revising  paragraphs  (a),  (b),  (c).  and  (d) 
and  adding  paragraph  (e)  to  read  as 
follows: 

§  379.10    What  types  of  project  activities 
are  required  under  this  program? 

»        *        •        »        • 

(a)  Providing  individuals  with 
disabilities  with  training  and 
employment  in  a  realistic  work  setting 
in  order  to  prepare  them  for 
employment  and  career  advancement  in 
the  competitive  market; 

(b)  Providing  individuals  with 
disabilities  with  job  placement  and 
career  advancement  services; 

(c)  Providing  individuals  with 
disabilities  with  supportive  services  that 
are  necessary  to  permit  them  to 
maintain  the  employment  and  career 
advancement  for  which  they  have 
received  training  under  this  program; 
and 


(d)  To  the  extent  appropriate, 
providing  for — 

(1)  The  development  and 
modification  of  jobs  and  careers  to 
accommodate  the  special  needs  of  the 
individuals  with  disabilities  being 
trained  and  employed  under  this 
program; 

(2)  The  purchase  and  distribution  of 
rehabilitation  technology  to  meet  the 
needs  of  individuals  with  disabilities  at 
job  sites;  and 

(3)  The  modification  of  any  facilities 
or  equipment  of  the  employer  which  are 
to  be  used  by  individuals  with 
disabilities  under  this  program;  and 

(e)  Providing  for  the  establishment  of 
business  advisory  councils  comprised  of 
representatives  of  private  industry, 
business  concerns,  organized  labor,  and 
individuals  with  disabilities  and  their 
representatives  who  will  identify  job 
and  career  availability  within  the 
community,  the  skills  necessary  to 
perform  those  jobs  and  careers,  and 
prescribe  appropriate  training  programs. 

78.  A  new  §  379.11  is  added  to 
Subpart  B  to  read  as  follows: 

§  379.1 1    What  additional  types  of  project 
activities  may  be  authorized  under  this 
program? 

The  Secretary  may  include,  as  part  of 
agreements  with  grant  recipients  under 
this  program,  authority  for  such  grant 
recipients  to  provide  the  following  types 
of  technical  assistance: 

(a)  Assisting  employers  in  hiring 
individuals  with  disabilities;  or 

(b)  Improving  or  developing 
relationships  between  grant  recipients 
or  prospective  grant  recipients  and 
employers  or  organized  labor;  or 

(c)  Assisting  employers  in 
understanding  and  meeting  the 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C  12101 
et  seq.)  as  the  Act  relates  to  employment 
of  individuals  with  disabilities. 

(Authority:  See.  621(a)  of  the  Act:  29  U.S.C 
795g) 


§379.30    [Amended] 

79.  Section  379.30  is  amended  by 
removing  the  word  "handicaps"  in 
paragraphs  (f)(1).  (n(2)(i).  (0(2)01). 
(f)(2)(iii).  and  (h)(1),  and  adding,  in  its 
place,  the  word  "disabilities",  and  by 
removing  the  words  "similar  benefits" 
in  paragraph  (g)(2)(i).  and  adding,  in 
their  place,  the  words  "comparable 
benefits  and  services". 

80.  Section  379.31  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  following  the  section  to  read  as 
follows: 


§  379.31    What  other  factors  does  the 
Secretary  consider  in  reviewing  an 
application? 

•  *        •        •         • 

(a)  The  equitable  distribution  of 
projects  among  the  States  and  awards 
new  grants  to  new  projects  that  will 
serve  individuals  with  disabilities  in 
States,  portions  of  States,  hidian  tribes, 
or  tribal  organizations  that  are  currently 
unserved  or  imderserved  by  the  Projects 
with  Industry  program;  and 

•  *        •        •        • 

(Authority:  Sees.  621(e)(2)  and  621(0(4)  of 
the  Act;  29  U.S.C  795g(e)(2)  and  795g(0(4)) 

81.  Section  379.41  is  amended  by 
revising  paragraphs  (0  and  (g)  to  read  as 
follows: 

§  379.41    What  are  allowable  costs? 

•  •        •        •        • 

(0  The  purchase  or  modification  of 
rehabilitation  technology  to  meet  the 
needs  of  individuals  with  disabilities: 
and 

(g)  Alteration  and  renovation 
appropriate  and  necessary  to  ensure 
access  to  and  utilization  of  buildings  by 
persons  with  disabilities. 

§379.42    [Amended] 

82.  Section  379.42  is  amended  by 
removing  the  word  "handicaps"  in  the 
undesignated  introductory  text  and  in 
paragraph  (a),  and  adding,  in  its  place, 
the  word  "disabilities". 

83.  Section  379.43  is  amended  by 
removing  the  words  "handicapped 
individual"  in  paragraph  (d),  and 
adding,  in  their  place,  the  words 
"individual  with  a  disability",  by 
removing  paragraphs  (0  and  (i).  and 
redesignating  paragraphs  (g).  (h),  (j),  (k), 
(1).  (m).  and  (n)  as  paragraphs  (0,  (g).  (h),- 
(i).  (j).  (k).  and  (1).  respectively,  and  by 
revising  the  redesignated  paragraphs  to 
read  as  follows: 

§  379.43    What  general  provisions  are 
required  In  agreements? 

•  •        •        •        • 

(0  Provide  reasonable  assurance  that 
individuals  with  disabilities 
successfully  completing  the  training 
program  will  be  employed  by  the 
employer  or  within  a  similar  enterprise; 

(g)  Specify  the  duration  of  the  project, 
not  to  exceed  five  years; 

(h)  Provide  that  any  individual  with 
disabilities  placed  with  an  employer 
under  this  program  will  be  given  terms 
and  benefits  of  employment  equal  to 
those  which  are  given  to  similarly 
situated  co-workers  of  the  individual: 

(i)  Provide  that  employees  with 
disabilities  will  not  be  segregated  from 
their  co-workers; 

(j)  Contain  an  agreement  to  make 
reports  and  to  keep  any  records  and 


accounts  required  by  the  Secretary  and 
to  make  records  and  accounts  available 
for  audit  purposes; 

(k)  Contain  a  description  of  an  annual 
evaluation  plan  which  contains,  at  a 
minimum,  the  following  elements: 

(1)  The  numbers  and  types  of 
individuals  with  disabilities  served. 

(2)  The  types  of  services  provided. 

(3)  The  sources  of  funding. 

(4)  The  percentage  of  resources 
committed  to  each  type  of  service 
provided. 

(5)  The  extent  to  which  the 
employment  status  and  earning  power 
of  individuals  with  disabilities  changed 
following  services. 

(6)  The  extent  of  capacity  building 
activities,  including  collaboration  with 
business  and  industry  and  other 
organizations,  agencies,  and 
institutions. 

(7)  A  comparison,  if  appropriate,  of 
activities  in  prior  years  with  activities  in 
the  most  recent  year. 

(8)  The  number  of  project  participants 
who  were  terminated  from  project 
placements  and  the  duration  of  those 
placements:  and 

(1)  Provide  assurance  that  an 
evaluation  report  containing  the  data 
specified  in  paragraph  (k)  of  this  section 
will  be  submitted  to  the  Secretary. 

84.  Section  379.44  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§379.44   What  wag«  rates  are  required 
under  agreements? 

(c)  The  agreement  must  also  provide 
that  individuals  with  disabilities  who 
are  placed  in  competitive  employment 
must  receive  at  least  the  applicable 
minimum  wage. 

PART  380— [AMENDED] 

85.  The  title  of  part  380  is  revised  to 
read  as  follows: 

PART  380— SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
SUPPORTED  EMPLOYMENT 
SERVICES  TO  INDIVIDUALS  WITH  THE 
MOST  SEVERE  DtSABILlTIES  AND 
TECHNICAL  ASSISTANCE  PROJECTS 

86.  The  authority  citation  for  part  380 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  711(c)  and  777a(c). 
unless  otherwise  noted. 

87.  In  34  CFR  part  380  the  words 
"severe  handicaps"  are  removed,  and 
the  words  "the  most  severe  disabilities" 
are  added,  in  their  place,  in  the 
following  places: 

(a]  Section  380.3(a)  and  (b); 

(b)  Section  380.4(b)(1),  (b)(2) 
introductory  text,  (b)(2)(i),  and  (b)(2)(ii); 


(c) 
(d) 
(e) 
(0 
(hK2)| 

(g) 
88. 

380. 


11. 


section  380.6(b): 

section  380.11(h)(2)(i); 

Jection  380.12(f)  and  (g)(1): 

;ection  380.13(h)(l)(twice). 

i).  and  (h)(2)(ii);  and 

section  380.20. 

Sections  380.2.  380.5,  380.10. 
.  and  380.20  are  amended  by 
revislig  the  authority  citation  following 
the  s(  ction  to  read  as  follows: 

(Auth  >rity:  29  U.S.C.  777a(c)) 

89.  Sections  380.3,  380.4,  380.11  and 
380.1 1  are  amended  by  revising  the 
authc  rity  citation  following  the  section 
as  follows:- 
th|)rity:  29  U.S.C.  777a(a)(l)  and  777a(c)) 
Section  380.1  is  revised  to  read  as 
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follow  \/s: 

§  380. 1    What  Is  the  program  of  special 
pro)e<  ts  and  demonstrations  for  providing 
supported  employment  services  to 

with  the  most  severe  disabilities 
technical  assistance  projects? 
s  program  is  designed  to  provide 
for  special  projects  and 
demdnstrations  to  expand  or  otherwise 
impr  )ve  the  provision  of  supported 
emp!  jyment  services  to  individuals 

the  most  severe  disabilities, 
nclu  ding  projects  that  demonstrate  the 
iveness  of  natural  supports  or 
alternative  approaches  for 
suppf)rting  and  maintaining  individuals 
ported  employment,  and  grants 
technical  assistance  projects. 

(Autli  ority:  29  U.S.C.  777a(a)(l)  and  777a(c)) 
§380  2 


indivipuals 
and 

Th 
grant  > 
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i: 

effedi 
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[Amended] 
Section  380.2  is  amended  by" 
J  the  words  "rehabilitation 
facil^ies"  in  paragraphs  (a)  and  (b),  and 

I,  in  their  place,  the  words 
'conimunity  rehabilitation  programs". 

§38o|4    [Amended] 

Section  380.4  is  further  amended 
r^oving  the  word  "statewide"  in 
(  eading,  and  adding,  in  its  place, 
\f  ord  "Statewide". 

Section  380.5  is  amended  by 
^ng  paragraphs  (a)(5)  and  (a)(6)  to 
as  follows: 


What  activities  may  tfw  Secretary 
jnder  community-4>ased  supported 
empi  >yment  projects? 

(a 

(5  Application  of  rehabilitation 
tech  lology  in  providing  supported 
emp  oyment  services. 

(6  Provision  of  supported 
emp  oyment  services  for  individuals 
plac  d  in  employment. 
•        •        •       • 

9-^  Sections  380.6,  380.7  and  380.13 
are  anended  by  revising  the  authority 
citat  ons  following  the  sections  to  read 
as  fc  lows: 


(Authority:  29  U.S.C.  777a(c)(2)) 

95.  Section  380.8  is  amended  by 
removing  the  words  "Severe 
Handicaps"  in  the  undesignated 
introductory  text,  and  adding,  in  their 
place,  the  words  "the  Most  Severe 
Disabilities",  and  by  revising  paragraphs 
(a)  and  (c)  and  the  authority  citation 
following  the  section  to  read  as  follows: 

§  380.8    What  regulations  apply? 

***** 

(a)  The  Education  Departnient  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 
***** 

(c)  The  regulations  in  34  CFR  369.46 

(Authority:  29  U.S.C.  711(c)  and  777a(c)) 

96.  Section  380.9  is  amended  by 
revising  paragraphs  (b)  and  (c)  and  the 
authority  citation  following  the  section 
to  read  as  follows: 

§380.9   What  definitions  apply? 

***** 

(b)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  part  369: 

Designated  State  unit 
Community  rehabilitation  program 
Individual  with  a  severe  disability 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  As  used  in  the  definition  of 
"supported  employment" — 

(i)  Competitive  work  means  work  that 
at  the  time  of  transition  is  performed 
weekly  on  a  full-time  basis  or  on  a  part- 
time  basis,  as  determined  in  each 
individual's  program  of  services,  and  for 
which  an  individual  is  compensated 
consistent  with  the  wage  standards 


provided  for  in  the  Fair  Labor  Standards 
Act: 

(ii)(A)  Integrated  work  setting  means 
job  sites  where  either — 

( J)(i)  Most  employees  are  not 
disabled;  and 

(;7)  An  individual  with  the  most 
severe  disabilities  interacts  on  a  regular 
basis,  ir  the  performance  of  job  duties, 
with  employees  who  are  not  disabled: 
and 

(ji7)  If  an  individual  with  the  most 
severe  disabilities  is  part  of  a  distinct 
work  group  of  only  individuals  with 
disabilities,  the  work  group  consists  of 
no  more  than  eight  individuals;  or 

[2]  If  there  are  no  other  employees  or 
the  only  other  employees  are 
individuals  who  are  part  of  a  work 
group  as  described  in  paragraph 
{c)(l)(ii)(A)(J)(i7i)  of  this  section  an 
individual  with  the  most  severe  ' 
disabilities  interacts  on  a  regular  basis, 
in  the  performance  of  job  duties,  writh 
individuals  who  are  not  disabled, 
including  members  of  the  general 
public. 

(B)  The  interaction  required  by 
paragraphs  (c)(l)(ii)(A)(3}(;7)  and 
(c)(l)(ii)(A)(2)  of  this  section  may  not  be 
satisfied  by  contact  between  an 
individual  with  the  most  severe 
disabilities  and  individuals  who 
provide  on-going  support  services  at  the 
job  site; 

(iii)  Supported  employment  services 
means  on-going  support  services 
provided  by  the  grantee  with  funds 
under  this  part — 

(A)  For  a  period  not  to  exceed  18 
months,  unless  under  special 
circumstances  a  longer  period  to 
achieve  job  stabilization  has  been  jointly 
agreed  to  by  the  individual  and  the 
rehabilitation  counselor  and  established 
in  the  individual's  program  of  services, 
before  an  individual  with  the  most 
severe  disabilities  makes  the  transition 
to  extended  services;  and 

(B)  As  discrete  post -employment 
services  following  transition  in 
accordance  with  34  CFR  363.4(c)(3); 

(iv)  Extended  services  means  on-going 
support  services  and  other  appropriate 
services  provided  by  a  State  agency,  a 
private  nonprofit  organization, 
employer,  or  any  other  appropriate 
reso\m»,  from  funds  other  than  funds 
received  under  this  part,  part  361,  part 
363,  or  part  376  after  an  individual  with 
the  most  severe  disabilities  has  made 
the  transition  from  project  support;  and 

(v)  Tmnsitiona!  employment  means  a 
series  of  temporary  j<^  placements  in 
competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  the  most  severe 
disabilities  due  to  mental  illness.  In 
transitional  employment,  the  provision 


of  on-going  support  services  must 
inchide  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 

(2)  On-going  support  services  means 
services  that  are — 

(i)  Needed  to  support  and  maintain  an 
individual  with  the  most  severe 
disabilities  in  supported  employment; 

(ii)  Based  on  a  determination  by  the 
grantee  of  the  individual's  needs  as 
specified  in  a  program  of  services:  and 

(iii)  Furnished  by  the  grantee  from  the 
time  of  job  placement  until  transition  to 
extended  services,  except  as  provided  in 
34  CFR  363.4(c)(3)  and.  following 
transition,  by  one  or  more  extended 
services  providers  throughout  the 
individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  those  pl&cements  are 
being  provided  under  a  program  of 
transitional  employment.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 
supported  employment  to  assess 
employment  stability,  unless  under 
special  circumstances,  especially  at  the 
request  of  the  individual,  the 
individual's  program  of  services 
provides  for  off-site  monitoring,  and, 
based  upon  that  assessment,  the 
coordination  or  provision  of  specific 
services,  at  or  away  from  the  work  site, 
that  are  needed  to  maintain  employment 
stability.  If  off-site  monitoring  is 
determined  to  be  appropriate,  it  must,  at 
a  minimum,  consist  of  two  meetings 
with  the  individual  and  one  contact 
with  the  employer  each  month.  On- 
going support  services  consist  of — 

(A)  Any  particularized  assessment 
needed  to  supplement  the 
comprehensive  assessment  of 
rehabilitation  needs; 

(B)  The  provision  of  skilled  job 
trainers  who  accompany  the  individual 
for  intensive  job  skill  training  at  the 
work  site; 

(C)  Job  development  and  placement; 

(D)  Social  skills  training; 

(E)  Regular  observation  or  supervision 
of  the  individual; 

(F)  Follow-up  services  such  as  regular 
contact  with  the  employers,  the 
individuals,  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representative  of  the 
individuals,  and  other  suitable 
professional  and  informed  advisors,  in 
order  to  reinforce  and  stabilize  the  job 
placement; 

(G)  Facilitation  of  natural  supports  at 
the  worksite; 

(H)  Any  other  service  identified  in  the 
scope  of  rehabilitation  services 
described  in  34  CFR  part  361;  and 


(I)  Any  service  similar  to  the  foregoing 
services. 

(Authority:  29  U.S.C.  777a(c)) 

§380.11    [Amended] 

97.  Section  380.11  is  further  amended 
by  removing  the  word  "statewide"  in 
the  heading,  and  adding,  in  its  place, 
the  word  "Statewide"  and  by  removing 
the  word  "handicapping"  in  paragraphs 
(a)(2)  and  (b)(l)(iv),  and  adding,  in  ite 
place,  the  word  "disabling". 

98.  A  new  380.15  is  added  to  subpart 
B  to  read  as  follows: 

§  380.1 5    What  application  requirement 
applies  to  this  program? 

Each  applicant  for  a  grant  under  this 
program  must  include  in  its  application 
a  description  of  the  manner  in  which  it 
will  address  the  needs  of  individuals 
with  the  most  severe  disabilities  from 
minority  backgrounds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1 620-001 S.) 
(Authority:  29  U.S.C.  718b) 

99.  A  new  §  380.21  is  added  to 
subpart  C  to  read  as  follows: 

§  380.21    What  infomtation  requirement 
applies  to  this  program? 

Each  grantee  must  advise  recipients  of 
services  under  its  project  or.  as 
appropriate,  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  those 
individuals,  of  the  availability  and 
purposes  of  the  State's  Client  Assistance 
Program,  including  information  on 
seeking  assistance  from  that  program. 

(Authority:  29  U.S.C.  718a) 

PART  381— PROTECTION  AND 
ADVOCACY  OF  INDIVIDUAL  RIGHTS 

100.  The  authority  citation  for  part 
381  continues  to  read  as  follows: 

Authority:  29  U.S.C  794e.  unless  otherwise 
noted. 

101.  Section  381.2  is  amended  by 
removing  the  word  "State"  in  paragraph 
(a);  removing  the  word  "receive"  in 
paragraph  (a)  and  adding,  in  its  place, 
the  woids  "apply  for";  revising 
paragraph  (b);  and  removing  the  words 
"may  receive  the  amount"  in  paragraph 
(c),  and  adding,  in  their  place,  the  words 
"may  apply  to  receive  the  amount"  to 
read  as  follows: 

§381.2    Who  is  eligible  for  an  award? 

***** 

(b)  In  any  fiscal  year  in  which  the 
amount  appropriated  to  carry  out  this 
section  is  less  than  SS. 500.000,  a 
protection  and  advocacy  system  from 
any  State  or  from  Guam,  American 
Samoa,  the  United  States  Virgin  Islands. 
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the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Republic  of 
Palau  may  apply  for  a  grant  under  the 
Protection  and  Advocacy  of  Individual 
Rights  (PAIR)  program  to  plan  for, 
develop  outreach  strategies  for,  and 
carry  out  a  protection  and  advocacy 
program  authorized  under  this  part, 
except  that  the  Republic  of  Palau  may 
not  apply  for  a  grant  under  the  PAIR 
program  af^er  the  Compact  of  Free 
Association  with  Palau  takes  effect. 
•        •        •        •        • 

101.  Section  381.3  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  381 .3    What  activities  may  ttie  Secretary 
fund? 

(a)  •  •  • 

(4)  Coordinating  the  protection  and 
advocacy  program  provided  through  an 
eligible  system  with  the  advocacy 
programs  under — 

(i)  Section  112  of  the  Act  (the  Client 
Assistance  Program  (CAP)); 

(ii)  The  Older  Americans  Act  of  1965 
(the  State  long-term  care  ombudsman 
program); 

(iii)  Part  C  of  the  DDA;  and 

(fv)  The  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of 
1986  (PAIMI),  42  U.S.C.  10801-10851. 

102.  In  §  381.5  paragraph  (b)  is 
amended  by  removing  the  comma  before 
the  word  "organizations"  in  the 
deHnition  of  "Advocacy",  and  adding, 
in  its  place,  the  word  "or",  and  adding 

a  comma  after  the  word  "organizations"; 
revising  paragraph  (3)  of  the  definition 
of  "Advocacy";  revising  the  definition 
of  "Eligible  individual  with  a 
disability";  revising  the  first  sentence  of 
the  definition  of  "Mediation",  and 
adding  the  word  "independent"  before 
"third  party  mutually";  and  by 
removing  "the  allotments  under 
sections  509(b)-(e)"  in  the  definition  of 
"State",  and  adding,  in  its  place, 
"section  509  (c)(3)(B)  and  (c)(4)",  to 
read  as  follows: 

S381.5   What  definitions  apply? 

(b)"  •  • 

Advocacy  *  *  • 

(3)  Oneself,  in  which  case  it  is  self 
advocacy. 

Eligible  individual  with  a  disability 
means  an  individual  who^ 

(1)  Needs  protection  and  advocacy 
services  that  are  beyond  the  scope  of 
services  authorized  to  be  provided  by 
the  CAP  under  section  112  of  the  Act; 
and 

(2)  Is  ineligible  for — 

(i)  Protection  and  advocacy  programs 
under  Part  C  of  the  DDA;  and 


(ii)  Protection  and  advocacy  programs 
ui  ider  the  PAIMI. 

*        •        *        *        • 

Mediation  means  the  act  or  process  of 
w.  ing  an  independent  third  party  to  act 
as  a  mediator,  intermediary,  or 
c<  nciliator  to  settle  differences  or 
d:  sputes  between  persons  or  parties. 


103.  Section  381.10  is  amended  by 
re  .'ising  paragraph  (a)(6)(ii)  to  read  as 
fo  lows: 

§  \  81.10   What  are  the  application 
re  juirements? 

(a)*   •   • 

(6)*   *  • 

(ii)  The  coordination  of  programs 
pi  ovided  through  eligible  systems  with 
th  B  advocacy  programs  under — 

(A)  Section  112-of  the  Act  (CAP); 

(B)  The  Older  Americans  Act  of  1965 
(t  le  State  long-term  care  ombudsman 
p:  ogram); 

(C)  Part  C  of  the  DDA;  and 

(D)  The  PAIMI; 

104.  Section  381.21  is  amended  by 

r€  moving  the  words  "agency  designated 
tc  operate  the  PAIR  program"  in 
p  ragraph  (h)(1),  and  adding,  in  their 
p  ace,  the  words  "eligible  system". 

105.  Section  381.30  is  amended  by 

raising  paragraph  (c)  introductory  text 

ai  id  paragraph  (c)(1)  to  read  as  follows: 

§  t8l.30    How  are  services  to  be 

a<  ministered? 

•        •        •        • 

(c)  An  eligible  system  may  contract 
w  ith  another  agency,  entity,  or 
ii  dividual  to  carry  out  the  PAIR 
)  ogram  in  whole  or  in  part,  but  only  if 
tl  e  agency,  entity,  or  individual  with 
vs  lom  the  eligible  system  has 
c(  ntracted — 

(1)  Does  not  provide  services  under 
tl  e  Act  or  does  not  provide  treatment, 
s(  rvices,  or  habilitation  to  persons  with 

sabilities;  and 


S  181.31    [Amended] 

106.  Section  381.31  is  amended  by 
n  moving  the  words  "designated 

a  ency"  in  paragraph  (b),  and  adding,  in 
tl  eir  place,  the  words  "eligible  system". 

107.  Section  381.33  is  amended  by 

n  vising  paragraph  (b)  and  removing  the 
h  St  sentence  of  paragraph  (d),  to  read  as 
f(  Hows: 

§  181.33    What  are  the  requirements  related 
t(  the  use  of  funds  provided  under  this 
p^rt? 

*        •        *        • 

(b)  In  any  State  in  which  an  eligible 
sistem  is  located  within  a  State  agency, 
t  at  State  or  State  agency  may  not  use 
n  ore  than  five  percent  of  any  allotment 


for  the  costs  of  administration  of  the 
eligible  system  supported  under  this 
part.  For  purposes  of  this  paragraph,    « 
"costs  of  administration"  include,  but 
are  not  limited  to,  administrative 
salaries  (including  salaries  for  clerical 
and  support  staff),  supplies, 
depreciation  or  i>se  allowances,  the  cost 
of  operating  and  maintaining  facilities, 
equipment,  and  grounds  (e.g.,  rental  of 
office  space  or  equipment,  telephone, 
postage,  maintenance  agreements),  and 
other  similar  types  of  costs  that  may  be 
incurred  by  the  State  or  State  agency  to 
administer  the  eligible  system. 


PART  385— REHABILITATION 
TRAINING 

108.  The  authority  citation  for  part 
385  is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  711(c),  772,  and  774. 
unless  otherwise  noted. 

109.  Section  385.1  is  revised  to  read 
as  follows: 

S  385.1    What  Is  the  Rehabilitation  Training 
program? 

(a)  The  Rehabilitation  Training 
program  is  designed  to— 

(1)  Ensure  that  skilled  personnel  are 
available  to  provide  rehabilitation 
services  to  individuals  with  disabilities 
through  vocational,  medical,  social,  and 
psychological  rehabilitation  programs, 
through  supported  employment 
programs,  through  independent  living 
services  programs,  and  through  client 
assistance  programs; 

(2)  Maintain  and  upgrade  basic  skills 
and  knowledge  of  personnel  employed 
to  provide  state-of-the-art  service 
delivery  systems  and  rehabilitation 
technology  services;  and 

(3)  Provide  training  and  information 
to  individuals  with  disabilities,  the 
parents,  families,  guardians,  advocates, 
and  authorized  representatives  of  the 
individuals,  and  other  appropriate 
parties  to  develop  the  skills  necessary 
for  indivUjuals  with  disabilities  to 
access  tJHb  rehabilitation  system  and  to 
become  active  decisionmakers  in  the 
rehabilitation  process. 

(b)  The  Secretary  awards  grants  and 
contracts  to  pay  part  of  the  costs  of 
projects  for  training,  traineeships,  and 
related  activities,  including  the 
provision  of  technical  assistance,  to 
assist  in  increasing  the  numbers  of 
qualified  personnel  trained  in  providing 
rehabilitation  services  and  other 
services  provided  under  the  Act.  to 
individuals  with  disabilities.  Financial 
assistance  is  provided  through  six 
categories  of  training  programs. 

(Ij  Rehabilitation  Long-Term  Training 
(34  CFR  Part  386). 
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(2)  Experimental  and  Innovative 
Training  (34  CFR  Part  387). 

(3)  State  Vocational  Rehabilitation 
Unit  In-Service  Training  (34  CFR  Part 
388). 

(4)  Rehabilitation  Continuing 
Education  Programs  (34  CFR  Part  389). 

(5)  Rehabilitation  Short-Term 
Training  (34  CFR  Part  390). 

(6)  Training  of  Interpreters  for 
Individuals  Who  Are  Deaf  and 
Individuals  Who  Are  Deaf-Blind  (34 
CFR  Part  396). 

(Authority:  Sees.  301  and  302  of  the  Act;  29 
U.S.C.  770  and  774) 

110.  Section  385.2  is  revised  to  read 
as  follows: 

§385^    Who  is  elJgibte  for  assistance 
under  these  programs? 

States  and  public  or  nonprofit 
agencies  and  organizations,  including 
Indian  tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Training 
program. 

(Authority:  Sees.  7(19)  and  302  of  the  Act:  29 
U.S.C  706(19)  and  774) 

111.  Section  385.3 is  revised  to  read 
as  follows: 

§385.3   What  regulations  apply  to  that* 
programs? 

The  following  regulations  apply  to  the 
Rehabilitation  Training  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  80  (Uniform 
Administrative  RequirementsJor  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — ^Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  385. 

(c)  The  regulations  in  34  CFR  Parts 
386.  387,  388,  389,  390,  and  396,  as 
appropriate. 


(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C.  711(c)  and  774) 

112.  Section  385.4  is  amended  by 
revising  paragraph  (b)  and  the  authority 
citation  following  the  section  to  read  as 
follows: 

§385.4   What  dennittons  apply  to  these 
programs? 

*        •        •        •        • 

(b)  The  following  definitions  also 
apply  to  programs  under  the 
Rehabilitation  Training  program: 

Act  means  the  Rehabilitation  Act  of 
1973  (29 U.S.C.  701  et seq), as 
amended. 

Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  s)rstem.  whether  acquired 
commercially  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabilities. 

Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device.  The  term 
includes — 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disabihty,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment; 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabihties; 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices; 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs; 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or,  if 
appropriate,  the  family  of  an  individual 
with  disabilities;  and 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to, 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

Community  rehabilitation  program 
means  a  program  that  provides  directly 
or  facilitates  the  provision  of  vocational 
rehabilitation  services  te  individuals 
with  disabilities,  and  that  provides, 
singly  or  in  combination,  for  an 
individual  with  a  disability  to  enable 
the  individual  to  maximize 


opportimities  for  employment, 
including  career  advancement — 

(1)  Medical,  psychiatric, 
psychological,  social,  and  vocational 
services  that  are  provided  under  one 
management; 

(2)  Testing,  fitting,  or  training  in  the 
use  of  prosthetic  and  orthotic  devices; 

(3)  Recreational  therapy: 

(4)  Physical  and  occupational  therapy; 

(5)  Speech,  language,  and  hearing 
therapy; 

(6)  Psychiatric,  psychological,  and 
social  services,  including  positive 
behavior  management: 

(7)  Assessment  for  determining 
eligibility  and  vocational  rehabilitation 
needs; 

(8)  Rehabilitation  technology: 

(9)  Job  development,  placement,  and 
retention  services; 

(10)  Evaluation  or  control  of  specific 
disabilities; 

(11)  Orientation  and  mobility  services 
for  individuals  who  are  blind; 

(12)  Extended  employment; 

(13)  Psychosocial  rehabilitation 
services: 

(14)  Supported  employment  services 
and  extended  services; 

(15)  Services  to  family  members  when 
necessary  to  the  vocational 
rehabilitation  of  the  individual: 

(16)  Personal  assistance  services;  or 

(17)  Services  similar  to  the  services 
described  in  paragraphs  (1)  through  (16) 
of  this  definition. 

Designated  State  agency  means  an 
agency  designated  under  section 
101(a)(1)(A)  of  the  Act. 

Designated  State  unit  means  (1)  Any 
State  agency  unit  required  under  section 
101(a)(2)(A)  ofthe  Act,  or 

(2)  In  cases  in  which  no  State  agency 
unit  is  required,  the  State  agency 
described  in  section  101(a)(2)(B)(i)  of 
the  Act. 

Independent  living  core  services 
means — 

(1)  Information  and  referral  services; 

(2)  Independent  living  skills  training; 

(3)  Peer  counseling,  including  cross- 
disability  peer  counseling;  and 

(4)  Individual  and  systems  advocacy 
Independent  living  services 

includes — 

(1)  Independent  living  core  services; 
and 

(2)(i)  Counseling  services,  including 
psychological,  psychotherapeutic,  and 
related  services; 

(ii)  Services  related  to  securing 
housing  or  shelter,  including  services 
related  to  community  group  living,  and 
supportive  of  the  purposes  of  this  Act 
and  of  the  titles  of  this  Act.  and 
adaptive  housing  services  (including 
appropriate  accommodations  to  and 
modifications  of  any  space  used  to 
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serve,  or  occupied  by,  individuals  with 
disabilities); 

(iii)  Rehabilitation  technology: 

(iv)  Mobility  training; 

(v)  Services  and  training  for 
individuals  with  cognitive  and  sensory 
disabilities,  including  life  skills 
training,  and  interpreter  and  reader 
services; 

(vi)  Personal  assistance  services, 
including  attendant  care  and  the 
training  of  personnel  providing  these 
services; 

(vii)  Surveys,  directories,  and  other 
activities  to  identify  appropriate 
housing,  recreation  opportunities,  and 
accessible  transportation,  and  other 
support  services; 

(viii)  Consumer  information  programs 
on  rehabilitation  and  independent 
living  services  available  under  this  Act, 
especially  for  minorities  and  other 
individuals  with  disabilities  who  have 
traditionally  been  unserved  or 
underserved  by  programs  under  this 
Act; 

(ix)  Education  and  training  necessary 
for  living  in  the  community  and 
participating  in  community  activities; 

(x)  Supported  living; 

(xi)  Transportation,  including  referral 
and  assistance  for  transportation; 

(xii)  Physical  rehabilitation; 

(xiii)  Therapeutic  treatment; 

(xiv)  Provision  of  needed  prostheses 
and  other  appliances  and  devices; 

(xv)  Individual  and  group  social  and 
recreational  services; 

(xvi)  Training  to  develop  skills 
specifically  designed  for  youths  who  are 
individuals  with  disabilities  to  promote 
self-awareness  and  esteem,  develop 
advocacy  and  self-empowerment  skills, 
and  explore  career  options; 

(xvii)  Services  for  children; 

(xviii)  Services  under  other  Federal, 
State,  or  local  programs  designed  to 
provide  resources,  training,  counseling, 
or  other  assistance  of  substantial  benefit 
in  enhancing  the  independence, 
productivity,  and  quality  of  Ufe  of 
individuals  with  disabilities; 

(xvix)  Appropriate  preventive  services 
to  decrease  the  need  of  individuals 
assisted  under  this  Act  for  similar 
services  in  the  future; 

(xx)  Community  awareness  programs 
to  enhance  the  understanding  and 
integration  of  individuals  with 
disabilities;  and 

(xxi)  Such  other  services  as  may  be 
necessary  and  not  inconsistent  with  the 
provisions  of  this  Act. 

Individual  with  a  disability  means  any 
individual  who^ 

(1)  Has  a  physical  or  mental 
impairment,  which  for  that  individual 
constitutes  or  results  in  a  substantia! 
impediment  to  employment:  and 
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(: :)  Can  benefit  in  terms  of  an 
em  >loyment  outcome  from  vocational 
reh  ibilitation  services  provided 
pui  suant  to  titles  I,  n.  III,  VI.  or  VIII  of 
the  Act. 

/i  \dividual  with  a  severe  disability 
me  ins  an  individual  with  a  disability — 

(  )  Who  has  a  severe  physical  or 
me  ital  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  I  lobility.  communication,  self-care, 
sel:  direction,  interpersonal  skills,  work 
tolarance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(: :)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocptional  rehabilitation  services  over 
an  Extended  period  of  time;  and 

('.  )  Who  has  one  or  more  physical  or 
me:  ital  disabilities  resulting  from 
am  )utation.  arthritis,  autism,  blindness, 
bui  r  injury,  cancer,  cerebral  palsy, 
cys  ic  fibrosis,  deafness,  head  injury, 
hea  rt  disease,  hemiplegia,  hemophilia, 
res  liratory  or  pulmonary  dysfunction, 
me  Ital  retardation,  mental  illness, 
mu  tiple  sclerosis,  muscular  dystrophy, 
mu  ;culo-skeletal  disorders,  neurological 
disi  irders  (including  stroke  and 
epi  epsy),  paraplegia,  quadriplegia  and 
oth  sr  spinal  cord  conditions,  sidtle-cell 
ana  mia,  specific  learning  disabilities, 
enc  -stage  renal  disease,  or  another 
disi  ibiUty  or  combination  of  disabilities 
deti  trmined  on  the  basis  of  an 
ass  ssment  for  determining  eligibility 
anc  vocational  rehabilitation  needs. 

L  tstitution  of  higher  education  has  the 
mei  ining  given  the  term  in  section 
12c  1(a)  of  the  Higher  Education  Act  of 
196  5  (20  U.S.C.  1141(a)). 

F  ersonal  assistance  services  means  a 
ran  ;e  of  services  provided  by.jone  or 
mo  e  persons  designed  to  assist  an 
ind  vidual  with  a  disability  to  perform 
dai  y  living  activities  on  or  off  the  job 
thai  the  individual  would  typically 
per  brm  if  the  individual  did  not  have 
a  d  sability.  The  services  shall  be 
des  gned  to  increase  the  individual's 
cor  trol  in  life  and  ability  to  perform 
eve  yday  activities  on  or  off  the  job. 

C  ualified  personnel:  (1)  For 
des  gnated  State  agencies  or  designated 
Sta  e  units,  means  personnel  who  have 
mei  standards  that  are  consistent  with 
exi:  ting  national  or  State  approved  or 
rec  ignized  certification,  licensing, 
reg  stration,  or  other  comparable 
req  lirements  that  apply  to  the  area  in 
wh  ch  such  personnel  are  providing 
voc  itional  rehabilitation  services. 

(; )  For  other  than  designated  State 
age  icies  or  designated  State  units, 
me)  ns  personnel  who  have  met  existing 
Stal  B  cenification  or  licensure 
reqi  lirements,  or  in  the  absence  of  State 
reqi  lirements,  have  met  professionally 


accepted  requirements  established  by 
national  certification  boards. 

Rehabilitation  technology  means  the 
systematic  application  of  technologies, 
engineering  methodologies,  or  scientific 
principles  to  meet  the  needs  of  and 
address  the  barriers  confronted  by 
individuals  with  disabilities  in  areas 
that  include  education,  rehabilitation, 
employment,  transportation, 
independent  living,  and  recreation.  The 
term  includes  rehabilitation 
engineering,  assistive  technology 
devices,  and  assistive  technology 
services. 

State  includes,  in  addition  to  each  of 
the  several  States  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands  and  the 
Republic  of  Palau  (until  the  Compact  of 
Free  Association  with  Palau  takes 
effect). 

Stipend  means  financial  assistance  on 
behalf  of  individuals  in  support  of  their 
training,  as  opposed  to  salary  payment 
for  services  provided  within  the  project. 

Supported  employment  means — 

(1)  Competitive  work  in  integrated 
work  settings  for  individuals  with  the 
most  severe  disabilities — 

(i)(A)  For  whom  competitive 
employment  has  not  traditionally 
occurred;  or 

(B)  For  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability;  and 

(ii)  Who,  because  of  the  nature  and 
severity  of  their  disability,  need 
intensive  supported  employment 
services  from  the  designated  State  unit 
and  extended  services  after  transition  in 
order  to  perform  this  work. 

(2)  Transitional  employment  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

Supported  employment  services 
means  ongoing  support  services  and 
other  appropriate  services  needed  to 
support  and  maintain  an  individual 
with  most  severe  disability  in  supported 
employment,  that  are — 

(1)  Provided  singly  or  in  combination 
and  are  organized  and  made  available  in 
such  a  way  as  to  assist  an  eligible 
individual  in  entering  or  maintaining 
integrated,  competitive  employment: 

(2)  Based  on  a  determination  of  the 
needs  of  an  eligible  individual,  as 
specified  in  an  individualized  written 
rehabilitation  program:  and 

(3)  Provided  by  the  designated  State 
unit  for  a  period  of  time  not  to  extend 
beyond  18  months,  unless  under  special 
circumstances  the  eligible  individual 
and  the  rehabilitation  counselor  or 


coordinator  jointly  agree  to  extend  the 
time  in  order  to  achieve  the 
rehabilitation  objectives  identified  in 
the  individualized  written  rehabilitation 
program. 

Vocational  rehabilitation  services 
means  the  same  as  the  term  is  defined 
in  34  CFR  369.4(b). 

(Authority:  Sees.  7. 12(c),  and  101(a)(7)  of  the 
Act;  29  U.S.C  706.  711(c).  and  721(a)(7)) 

§385.20    [Amended] 

113.  Section  385.20  is  amended  by 
removing  the  words  "State  vocational 
rehabilitation  unit",  and  adding,  in  their 
place,  the  words  "designated  State 
agency". 

114.  Section  385.32  is  amended  by 
revising  paragraphs  (a)(2)(V)(A)  and 
(b)(2)(iv)(A).  adding  "(b)"  before  "(2)(i)" 
in  paragraph  (b)(2)(iii),  and  revising  the 
authority  citation  following  the  section 
to  read  as  follows: 

§385.32   What  general  selection  critefia 
does  the  Secretary  use  in  reviewing  an 
application? 

•  •        •        »        • 

(a)  •  •  • 

(b)  •  •  • 
(v)  •  •  • 

(A)  Persons  with  disabilities: 

•  *        •        •        • 

(b)  •  •  • 

(2)  •  •  • 

(iv)  •  •  * 

(A)  Persons  with  disabilities; 

•  *        •        •        * 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C.  7n(c)  and  774) 

115.  Section  385.40  is  revised  to  read 
as  follows: 

§385.40   What  are  the  requirements 
pertaining  to  the  memlMrshIp  of  a  project 
advisory  committee? 

If  a  project  funded  under  34  CFR  parts 
386  through  390  or  396  establishes  an 
advisory  committee,  its  membership 
must  include  individuals  with 
disabilities  or  parents,  family  members, 
guardians,  advocates,  or  other 
authorized  representatives  of  the 
individuals;  members  of  minority 
groups;  trainees;  and  providers  of 
vocational  rehabilitation  and 
independent  living  rehabilitation 
services. 

(Authority:  See.  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

§385.41    (Amended] 

116.  Section  385.41  is  amended  by 
adding  the  word  "designated"  before 
the  words  "State  agencies"  in  the 
heading  and  the  text,  and  by  removing 
the  word  "handicaps",  and  adding,  in 
its  place,  the  word  "disabilities". 

117.  Section  385.43  is  revised  to  read 
as  follows: 


§385.43    What  requirements  apply  to  the 
training  of  rshsMNtatten  counsetore  and 
other  rehabilitation  pereonnel? 

Any  grantee  who  provides  training  of 
rehabilitation  counselors  or  other 
rehabilitation  personnel  under  any  of 
the  programs  in  34  CFR  parts  386 
through  390  shall  train  those  counselors 
and  personnel  on  the  services  provided 
under  this  Act,  and,  in  particular, 
services  provided  in  accordance  with 
amendments  made  by  the  Rehabilitation 
Act  Amendments  of  1992.  The  grantee 
shall  also  furnish  training  to  these 
counselors  and  persormel  regarding  the 
applicability  of  section  504  of  this  Act, 
title  I  of  the  Americans  with  Disabilities 
Act  of  1990,  and  the  provisions  of  titles 
II  and  XVI  of  the  Social  Security  Act 
that  are  related  to  work  incentives  for 
individuals  with  disabilities. 

(Authority:  See.  302(a)(3)  of  the  Act;  29 
U.S.C  774(a)(3)) 

118.  Section  385.44  is  revised  to  read 
as  follows: 

§385.44    What  requirement  applies  to  the 
training  of  individuals  with  disalrilitles? 

Any  grantee  or  contractor  who 
provides  training  under  any  of  the 
programs  in  34  CFR  parts  386  through 
390  and  396  shall  give  due  regard  to  the 
training  of  individuals  with  disabilities 
as  part  of  its  effort  to  increase  the 
number  of  qualified  personnel  available 
to  provide  rehabilitation  services. 

(Authority:  Sec  302(a)(1)  of  the  Act;  29 
U.S.C.  774(a)(1)) 

119.  A  new  §  385.45  is  added  to 
subpart  E  to  read  as  follows: 

§385.45  What  additional  application 
requirements  apply  to  the  training  of 
individuals  for  rehabilitation  careere? 

(a)  All  applicants  for  a  grant  or 
contract  to  provide  training  under  any 
of  the  programs  in  34  CFR  parts  386 
through  390  and  396  shall  demonstrate 
how  the  training  they  plan  to  provide 
will  prepare  rehabilitation  professionals 
to  address  the  needs  of  individuals  with 
disabilities  from  minority  backgrounds. 

(b)  All  applicants  for  a  grant  under 
any  of  the  programs  in  34  CFR  parts  386 
through  390  and  396  shall  include  a 
detailed  description  of  strategies  that 
will  be  utilized  to  recruit  and  train 
persons  so  as  to  reflect  the  diverse 
populations  of  the  United  States,  as  part 
of  the  effort  to  increase  the  number  of 
individuals  with  disabilities,  and 
individuals  who  are  members  of 
minority  groups,  who  are  available  to 
provide  rehabilitation  services. 

(Authority:  Sees.  21(b)(5)  and  302(a)(5)  of  the 
Act;  29  U.S.C  718b(b)(6)  and  774(a)(6)) 

120.  A  new  §  385.46  is  added  to 
subpart  E  to  read  as  follows: 


§38S.4«   What  limitations  ^iply  to  the  rate 
of  pey  lor  experts  or  consultants  appointed 
or  serving  under  contract  under  the 
Rehabilitation  Training  program? 

An  expert  or  consultant  appointed  or 
serving  under  contract  pursuant  to  this 
section  shall  be  compensated  at  a  rate 
subject  to  approval  of  the  Commissioner 
which  shall  not  exceed  the  daily 
equivalent  of  the  rate  of  pay  for  level  4 
of  the  Senior  Executive  Service 
Schedule  under  section  5382  of  title  5. 
United  States  Code.  Such  an  expert  or 
consultant  may  be  allowed  travel  and 
transportation  expenses  in  accordance 
with  section  5703  of  title  5,  United 
States  Code. 

(Authority:  Sec.  302(g)(2)  of  the  Act;  29 
U.S.C  774(g)(2)) 

PART  387— EXPERIIMENTAL  AND 
INNOVATIVE  TRAINING 

121.  The  authority  citation  for  part 
387  continues  to  read  as  follows: 

Authority:  29  U.S.C  711(c)  and  774.  unless 
otherwise  noted. 

§387.1    [Amended] 

122.  Section  387.1  is  amended  by 
removing  the  words  "persons  with 
severe  handicaps",  and  adding,  in  their 
place,  the  words  "individuals  with 
disabilities",  and  by  revising  the 
authority  citation  following  the  section 
to  read  as  follows: 

(Authority:  Sec.  302  of  the  Act:  29  U.S.C 
774) 

§§387.2, 387.3.  and  387.10    [Amended] 

123.  The  authority  citations  following 
§§  387.2.  387.3,  and  387.10  are  revised 
to  read  as  follows: 

(Authority:  See.  302  of  the  Act;  29  U.S.C. 
774) 

§387.30    [Amended] 

124.  Section  387.30  is  amended  by 
removing  the  word  "handicaps"  in 
paragraph  (g)(2)  and  both  times  it 
appears  in  paragraph  (h)(2)(iii),  and 
adding,  in  its  place,  the  word 
"disabilities",  and  by  revising  the 
authority  citation  following  the  section 
to  read  as  follows: 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(e)  and  774) 

125.  Sections  387.40  and  387.41  are 
amended  by  revising  the  authority 
citations  following  the  sections  to  read 
as  follows: 

(Authority:  Sees.  12(e)  and  302  of  the  Act;  29 
U.S.C.  711(c)  and  774) 

PART  389— REHABILITATION 
CONTINUING  EDUCATION 
PROGRAMS 

126.  The  authority  citation  for  Part 
389  continues  to  read  as  follows: 


AvtlRinty:  29  U.S.C  711(c)  and  774.  unless 
otberwisp  DolwL 

§§389.1.  SM^  nd  389L3,  and  satLIO 

127.  Sections  389.1.  389.2.  389.3.  and 
389.10  are  amended  bw  revising  the 
authority  citations  fowMving  tin 
sections  to  read  as  follows: 

(Authority:  Sec  302  of  &e  Act;  29  U.S.C 
774) 

§§389.30    [Amended] 

128.  Section  389.30  is  amended  by 
removing  the  word  "program"  in 
paragraphs  (g)  introductory  text  and 
(g)(1),  and  adding,  in  its  place,  the  word 
"programs",  and  removing  the  word 
"handicaps"  in  paragraph  (^(2).  and 
adding,  in  its  place,  the  word 
"disabUities".  • 

§§389.40  and  389.41    [AmeiKted] 

129.  Sections  389.40  and  389.41  are 
amended  by  revising  the  authority 
citations  following  the  sections  to  read 
as  follows: 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(c)  and  774). 

PART  390-AEHABILITATtON  SHORT- 
TERM  TRAIMNQ 

130.  The  authority  citation  for  Part 
390  continues  to  read  as  follows: 


Autliarity:  29  U.S.C  711(c)  and  774.  unless 

I  ithervrtse  noted. 

131.  Section  390.1  is  revised  to  read 
IS  follows: 

390.1    \MtMlls«MRaMMIIWIoilSIIOft- 

enn  Training  program? 
This  program  is  designed  for  the 
upport  of  Special  seminars,  institutes, 
workshops,  and  othw  short-term 
:ourses  in  technical  matters  relating  to 
he  voce^ional,  medical,  social,  and 
>sychologioal  rehabilitati<Hi  programs, 
ndependent  living  services  programs, 
ind  client  assistance  prognuns. 
Authority:  Sees.  12(a)(2)  and  302  of  the  Act; 
9  VS.C.  71  l(aX2)  and  774) 

§390.2  and  39a3    [Amended] 

132.  Sections  390.2  and  390  J  are 
mended  by  revising  the  authcmty 

I  itations  following  ue  sections  to  read 
iS  follows: 

Authority:  Sec.  302  of  the  Act;  29  U.S.C 
74) 

133.  Section  390.10  is  amended  by 
evisung  paragraph  (a)  and  the  authority 
itation  following  the  section  to  read  as 

ollows: 

1390.10   What  types  Of  projects  are 
Lithortzed  under  this  program? 
(a)  Projects  under  this  program  are 
esigned  to  provide  short-term  training 


and  tecJmical  instruction  in  areas  of 
special  significance  to  the  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  supported 
employment  programs,  independent 
living  services  programs,  and  client 
assistance  programs. 


Friday 

February  18,  1994 


(Authority:  Sees.  12(aK2)  and  302  of  the  Act; 
29  U.S.C  711(a)(2)  and  774) 

§390.30    [Amended] 

134.  Section  390.30  is  amended  by 
removing  the  word  "program"  in  the 
heading  of  paragraph  (g)  and  paragraphs 
(g)(1)  and  (g)(2).  and  adding,  in  its  place, 
the  word  "programs". 

§§39a40  and  390.41    [/(mended] 

135.  Sections  390.40  and  390.41  are 
amended  by  revising  the  authority 
citations  following  the  sections  to  read 
as  follows: 

(Authority:  Sees.  12(c)  and  302  of  the  Act;  29 
U.S.C  711(c)  and  774) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  396 
RIN  1820-AB25 

Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  regulations  are  needed  to 
implement  changes  made  to  the  above- 
captisned  program  by  the  Rehabilitation 
Act  Amendments  of  1992.  The  purpose 
of  this  discretionary  grant  program  is  to 
assist  in  providing  a  sufHcient  number 
of  skilled  interpreters  throughout  the 
country  for  employment  in  public  and 
private  agencies,  schools,  and  other 
service- providing  institutions  to  meet 
the  communication  needs  of  individuals 
who  are  deaf  and  individuals  who  are 
deaf-bUnd  by:  (1)  Training  manual, 
tactile,  oral,  and  cued  speech 
interpreters;  (2)  ensuring  the 
maintenance  of  the  skills  of  interpreters 
engaged  in  programs  serving  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind;  and  (3)  providing 
opportunities  for  interpreters  to  raise 
their  level  of  competence. 
DATES:  Comments  must  be  received  on 
or  before  March  21, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Mark  Shoob,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3036,  Switzer 
Building.  Washington.  DC  20202-2578. 
A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperworic  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Charlotte  Coffield,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SVV., 
room  3221.  Switzer  Building, 
Washington,  DC  20202-2736. 
Telephone:  (202)  205-9001.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPt^MENTARY  INFORMATION:  The 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  program  is  authorized  by 
section  302(f)  of  the  Act.  These 
proposed  regulations  would  implement 
the  changes  to  the  Training  of 
Interpreters  for  Individuals  Who  Are 
Deaf  and  Individuals  Who  Are  Deaf- 
Blind  program  made  by  the 
Rehabilitation  Act  Amendments  of 
1992,  Public  Law  102-569.  enacted 
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Octc  yet  29, 1992.  The  principal  change 
is  an  e;q>ansion  of  the  purpose  and 
scop  }  of  the  program  to  incHide  a 
requ  rement  that  each  funded  project 
trait  interpreters  for  ''individuals  who 
are  (  eaf-blind"  as  well  as  interpreters 
for  "  individuals  who  are  deaf."  Each 
proji  ct  has  the  discretion,  however,  to 
prop  ose  to  provide  training  fw 
intei  preters  for  these  two  Usability 
popi  lations  in  the  specific 
com  nunication  modes  appropriate  to 
the  I  eeds  of  these  populations  in  the 
geoc  raphical  area  to  be  served. 

Ti  e  Secretary  proposes  additional 
char  ges  to  the  current  regulations  by 
addi  ig  definitions  of  the  termi 
"inavidual  who  is  deaf-blind," 
"ind  ividual  who  is  deaf."  "interpreter 
for  i:  tdividuals  who  are  deaf-blind.**  and 
"qui  lified  professional,"  as^ased  in  the 
defii  litions  of  "interi»eter  for 
indi'  riduals  who  are  deaf'  aiul 
"int(  rpreter  for  individuals  who  are 
deaf  blind."  The  proposed  regulations 
wou  d  also  amend  existing  definitions 
of  th  9  terms  "interpreter  for  individuals 
who  are  deaf'  and  "existing  prograin 
that  las  demonstrated  its  capacity  for 
prov  ding  interpreter  training  services." 

Tl  e  proposed  definition  of 
"individual  who  is  deaf-blind"  is  drawn 
from  the  Helen  Keller  National  Center 
Act.  The  proposed  deHnition  of 
"inavidual  who  is  deaf'  is  derived 
fronj  the  Model  State  Plan  for 
Rehabilitation  of  Individuals  Who  Are 
Deaf  and  Hard  of  Hearing  (1990, 
Unii  ersity  of  Arkansas).  The  proposed 
defii  ition  of  "interpreter  for  individuals 
who  are  deaf-blind"  was  developed  by 
the  1  department  in  the  absence  of  any 
exist  ing  statutCH^  or  other  authoritative 
defii  iition. 

Tl  e  regulations  in  34  CFR  part  385 
refei  snced  in  this  notice  of  proposed 
rulej  naking  are  revised  in  the  final 
regu  ations  implementing  technical 
amei  tdments  made  by  the  RehabiUtation 
Act  Amendments  of  1992  and  1993 
pubi  shed  elsewhere  in  this  issue  of  the 
Fed<  ral  Register. 

Tnis  program  supports  National 
Edu(  ation  Goal  5:  By  the  year  2000. 
ever  r  adult  American  will  be  literate 
and  vill  possess  the  knowledge  and 
skill  1  necessary  to  compete  in  a  global 
econ  omy  and  exercise  die  rights  and 
resp  )nsibilities  of  citizenship. 

Regi  latory  Flexibility  Act  CertificatiOB 

Tl  e  Secretary  certifies  that  these 
prof  osed  regulations  would  not  have  a 
sign  ficant  economic  impact  on  a 
subs  antial  number  of  small  entities. 

Tl  e  small  entities  that  would  be 
affec  led  are  small  colleges  and 
univ  irsities.  However,  the  regulations 
wou  d  not  have  a  significant  economic 


impact  on  the  small  colleges  and 
universities  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  396.20  and  396.31  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C  3504(h)) 

State  agencies  and  other  public  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education,  that  participate  in  the 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  program  would  have  to 
comply  with  the  information  collection 
requirements  In  these  proposed 
regulations. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  8 
hours  per  response  for  20  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommmdations  regarding  these 
proposed  regulations. 

All  conmients  sutoiitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 


3221.  Switzer  Building.  330  C  Street, 
SW.,  Washington,  DC.  between  the 
hours  of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fiom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFX  Part  386 

Education.  Oant  programs — 
education.  Vocational  rehabilitation. 
Training.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federdl  Domestic  Assistance 
Number  84.160  Training  of  Interpreters  for 
Individuals  Who  Are  Deaf  and  Individuals 
Who  Are  Deaf-Blind) 

Dated:  February  4. 1994. 
Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  396  to  read  as  follows: 

PART  396— TRAINING  OF 
INTERPRETERS  FOR  INOMDUALS 
WHO  ARE  DEAF  AND  INDIVIDUALS 
WHO  ARE  DEAF-BLIND 

Sutipart  A— General 

Sec. 

396.1  What  is  the  Training  of  Interpreters 
for  Individuals  Who  Are  Deaf  and 
Individuals  Who  Are  Deaf-Blind 
Program? 

396.2  Who  is  eligible  for  an  award? 

396.3  What  regulations  apply? 

396.4  What  definitions  apply? 

396.5  What  activities  may  the  Secretary 
fund? 

Subparts — [Reserved] 

Subpart  C— How  Does  One  Apply  for  an 
Award? 

396.20    What  must  be  included  in  an 
application? 

Subpart  D— How  Does  the  Secretary  Make 
an  Award? 

396.30  How  does  the  Secretary  evaluate  an 
application? 

396.31  What  selection  criteria  does  the 
Secretary  use? 

396.32  What  additional  factors  does  the 
Secretary  consider  in  making  awards? 

396.33  What  priorities  does  the  Secretary 
apply  in  making  awards? 

Authority:  Sec.  302(0  of  the  Act;  29  U.S.C. 
771a(f)  unless  otherwise  noted. 


Subpart  A— General 

9386.1  Whatlsttie  Training  of  Interpreters 
for  Individuals  Who  Are  Deaf  and 
Individuals  Who  Are  Deaf-Blind  program? 

The  Training  of  Interpreters  for 
Individuals  Who  Are  Deaf  and 
Individuals  Who  Are  Deaf-Blind 
program  is  designed  to  establish 
interpreter  training  programs  or  to  assist 
ongoing  programs  to  train  a  sufficient 
number  of  skilled  interpreters 
throughout  the  country  in  order  to  meet 
the  communication  needs  of  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind  by — 

(a)  Training  manual,  tactile,  oral,  and 
cued  speech  interpreters; 

(b)  Ensuring  the  maintenance  of  the 
skills  of  interpreters;  and 

(c)  Providing  opportunities  for 
interpreters  to  raise  their  level  of 
competence. 

(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
771a(0) 

1390.2  Whoiseii9it>leforanaward? 

Public  and  private  nonprofit  agencies 
and  organizations,  including 
institutions  of  higher  education,  are 
eligible  for  assistance  under  this 
program. 

(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
771a(f)) 

§396.3    What  regulations  apply? 

The  following  regulations  apply  to  the 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  program: 

(a)  The  Education  I>epartment  General 
Administratis  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act —  Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmwit 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 


(b)  The  regulations  in  this  part  396. 

(c)  The  following  regulations  in  34 
CFR  part  385: 

(1)  Section  385.32. 

(2)  Section  385.40. 

(3)  Section  385.44. 

(4)  Section  385.45. 

(5)  Section  385.46. 

(Authority:  Sec.  302(0  of  the  Act:  29  U.S.C. 
771a(0) 

S  396.4    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  defined  in  34  CFR  77.1 
apply  to  this  part: 

Applicant 

Application 

Award 

Equipment 

Grant  ' 

Nonprofit 

Private 

Project 

Public 

Secretary 

Supplies 

(b)  Definitions  in  the  Rehabilitation 
Training  regulations.  The  followmg 
terms  defined  in  34  CFR  385.4(b)  apply 
to  this  part: 

Individual  With  a  DisabiUty 
Institution  of  Higher  Education 

(c)  Other  Definitions.  The  following 
definitions  also  apply  to  this  [>art: 

Existing  program  that  has 
demonstrated  its  capacity  for  providing 
interpreter  training  services  means  an 
established  program  with — 

(1)  A  record  of  training  interpreters 
who  are  serving  the  deaf  and  deaf-blind 
communities;  and 

(2)  An  established  curriculum  that  is 
suitable  for  training  interpreters. 

Individual  who  is  deaf  means  an 
individual  who  has  a  hearing 
impairment  of  such  severity  that  the 
individual  must  depend  primarily  upon 
visual  modes,  such  as  sign  language,  lip 
reading,  and  gestures,  or  reading  and 
writing  to  facilitate  commimication. 

Individual  who  is  deaf-blind  means  an 
individual — 

(l](i)  Who  has  a  central  visual  acuity 
of  20/200  or  less  in  the  better  eye  with 
corrective  lenses,  or  a  field  defect  such 
that  the  peripheral  diameter  of  visual 
field  subtends  an  angular  distance  no 
greater  than  20  degrees,  or  a  progressive 
visual  loss  having  a  prognosis  l^ing  to 
one  or  both  of  these  conditions; 

(ii)  Who  has  a  chronic  hearing 
impairment  so  severe  that  most  speech 
cannot  be  understood  with  optimum 
amplification,  or  a  progressive  hearing 
loss  having  a  prognosis  leading  to  this 
condition:  and 

(iii)  For  whom  the  combination  of 
impairments  described  in  paragraphs 
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(l)(i)  and  (ii)  of  this  definition  causes 
extreme  difficulty  in  attaining 
independence  in  daily  life  activities, 
achieving  psychosocial  adjustment,  or 
obtaining  a  vocation; 

(2)  Who,  despite  the  inability  to  be 
measured  accurately  for  hearing  and 
vision  loss  due  to  cognitive  or 
behavioral  constraints,  or  both,  can  be 
determined  through  functional  and 

Eerformance  assessment  to  have  severe 
earing  and  visual  disabilities  that 
cause  extreme  difficulty  in  attaining 
independence  in  daily  life  activities, 
achieving  psychosocial  adjustment,  or 
obtaining  vocational  objectives;  or 

(3)  Who  meets  any  other  requirements 
that  the  Secretary  may  prescribe. 

Interpreter  for  individuals  who  are 
deaf  means  a  qualified  professionalwho 
uses  sign  language  skills,  cued  speech, 
or  oral  interpreting  skills  to  facilitate 
communication  between  individuals 
who  are  deaf  and  other  individuals. 

Interpreter  for  individuals  who  are 
deaf-blind  means  a  qualified 
professional  who  uses  tactile  or  other 
manual  language  or  fingerspelling 
modes  to  facilitate  communication 
between  individuals  who  are  deaf-blind 
and  other  individuals. 

Qualified  professional  means  an 
individual  who  has  either — 

(1)  Met  existing  national  or  state 
certification  or  evaluation  requirements; 
or 

(2)  Successfully  demonstrated 
equivalent  interpreting  skills  through 
prior  work  experience. 

(Authority:  Sees.  12(c)  and  302(f)  of  the  Act; 
29  U.S.C.  711(c)  and  771a(f);  Sec.  206(a)  of 
the  Helen  Keller  Center  Act;  29  U.S.C  1905) 

S  396.5    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  assistance  for 
projects  that  provide  training  in 
interpreting  skills  for  persons  preparing 
to  serve,  or  who  are  already  serving,  as 
interpreters  for  individuals  who  are  deaf 
and  as  interpreters  for  individuals  who 
are  deaf-blind  in  public  and  private 
agencies,  schools,  and  other  service- 
providing  institutions. 

(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
771a(f)) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

§396.20   What  must  be  included  In  an 
application? 

Each  applicant  shall  include  in  the 
application — 

(a)  A  description  of  the  manner  in 
which  the  proposed  interpreter  training 
program  will  be  developed  and  operated 
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iuring  the  five-year  period  following 
he  award  of  the  grant; 

(b)  A  description  of  the  geographical 
aea  to  be  served  by  the  project; 

(c)  A  description  of  the  applicant's 
capacity  or  potential  for  providing 
raining  for  interpreters  for  individuals 
vho  are  deaf  and  interpreters  for 
ndividuals  who  are  deaf-blind; 

(d)  Assurances  that  any  interpreter 
rained  or  retrained  under  this  program 
shall  meet  any  minimum  standards  of 
:ompetency  that  the  Secretary  may 
establish;  and 

(e)  The  descriptions  required  in  34 
3TI  385.45  with  regard  to  the  training 
)f  individuals  with  disabilities, 
ncluding  those  from  minority  groups, 
or  rehabilitation  careers. 

Authority:  Sees.  21(b)(6),  302(a)(5).  and 
102(f)  of  the  Act;  29  U.S.C  718b(b)(6). 
77a(a)(5),  and  771a(f)) 

Subpart  D— How  Does  the  Secretary 
Aake  an  Award? 

1 396.30  How  does  the  Secretary  evaluate 
in  application? 

(a)  The  Secretary  evaluates  an 
tpplication  on  the  basis  of  the  criteria 
n§  396.31. 

(b)  The  Secretary  awards  up  to  100 
)oints  for  these  criteria. 

(c)  The  maximum  possible  score  for 
(ach  criterion  is  indicated  in 
)arentheses. 

Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
71a(f)) 

1 396.31  What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
Titeria  to  evaluate  an  application: 

(a)  Extent  of  need  for  the  project.  (10 
)oints)  The  Secretary  reviews  each 
ipplication  to  determine  whether  there 
s  a  shortage  of  interpreters  in  the 
eographical  area  to  be  served  by  the 
)roposed  project  and  the  extent  to 
vhich  the  project  addresses  the 
hortage. 

(b)  Plan  of  operation.  (20  points)  The 
>ecret|ry  evaluates  each  application  on 
he  basis  of  the  criterion  in  §  385.32(a). 

(c)  Quality  of  key  personnel.  (20 
>oints)  The  Secretary  evaluates  each 
pplication  on  the  basis  of  the  criterion 
n  §  385.32(b). 

(d)  Budget  and  cost  effectiveness.  (10 
)oints)  The  Secretary  evaluates  each 
pplication  on  the  basis  of  the  criterion 
n  §  385.32(c). 

(e)  Evaluation  plan.  (5  points)  The 
lecretary  evaluates  each  application  on 
he  basis  of  the  criterion  in  §  385.32(d). 

(f)  Adequacy  of  resources.  (5  points) 
'he  Secretary  evaluates  each 
pplication  on  the  basis  of  the  criterion 
n  §  385.32(e). 


(g)  Technical  and  programmatic 
soundness.  (10  points)  The  Secretary 
reviews  each  application  to  determine 
if— 

(1)  The  training  activities  described  in 
the  application  reflect  practices  of 
professional  soundness  and  efficacy  or 
new  and  innovative  activities  that  may 
reasonably  be  expected  to  result  in  the 
training  of  interpreters  who  will  display 
a  high  level  of  skill; 

(2)  The  training  includes  a  practiciun, 
or  field  experience,  with  potential 
employers  of  interpreters;  and 

(3)  There  appear  to  be  no  substantial 
obstacles  to  carrying  out  the  activities 
described  in  the  application. 

(h)  Specialized  capabilities  of  the 
applicant.  (10  points)  The  Secretary 
reviews  each  application  to  determine  if 
the  applicant  has  the  capacity  for 
providing  training  for  interpreters  for 
individuals  who  are  deaf  and 
interpreters  for  individuals  who  are 
deaf-blind.  In  determining  whether  an 
applicant  has  that  capacity,  the 
Siecretary  considers  the  adequacy  of  the 
experience  of  the  applicant 
organization,  in  addition  to  the 
experience  of  the  staff  described  under 
paragraph  (c)  of  this  section,  in 
conducting  activities  that  are  similar,  or 
have  significant  relevance,  to  those 
proposed  in  the  application. 

(i)  Demonstrated  relationships  with 
service  providers  and  consumers.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  if— 

(1)  The  proposed  interpreter  training 
project  was  developed  in  consultation 
with  service  providers; 

(2)  The  training  is  appropriate  to  the 
needs  of  both  individuals  who  are  deaf 
and  individuals  who  are  deaf-blind  and 
to  the  needs  of  public  and  private 
agencies  that  provide  services  to  either 
individuals  who  are  deaf  or  individuals 
who  are  deaf-blind  in  the  geographical 
area  to  be  served  by  the  training  project; 

(3)  There  is  a  working  relationship 
between  the  interpreter  training  project 
and  service  providers;  and 

(4)  There  are  opportimities  for 
individuals  who  are  deaf  and 
individuals  who  are  deaf-blind  to  be 
involved  in  the  training  project. 

(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
771a(f)) 

§  396.32    What  additional  factors  does  the 
Secretary  consider  In  making  awards? 

In  addition  to  the  selection  criteria 
listed  in  §  396.31,  the  Secretary,  in 
making  awards  under  this  part, 
considers  the  geographical  distribution 
of  projects  throughout  the  country,  as 
appropriate,  in  order  to  best  carry  out 
the  purposes  of  this  program. 


(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C 
771a(f)) 


or  private  nonprofit  agencies  or 
organizations  with  existing  programs 
§  396.33    What  priorities  does  the  Secretary    diat  have  demonstrated  their  capacity 
apply  in  making  awards?  for  providing  interpreter  training 

The  Secretary,  in  making  awards  services, 

under  this  part,  gives  priority  to  public 


(Authority:  Sec.  302(f)  of  the  Act;  29  U.S.C. 
771a(f))2 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Adminislratton 

Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  intention  to 
use  single,  full-shift  respirable  dust 
measurements  in  addition  to  the  average 
of  multiple,  full-shift  respirable  dust 
sample  results  to  determine 
noncompliance  and  issue  citations  for 
violations  of  the  respirable  dust 
standard  under  the  MSHA  coal  mine 
respirable  dust  program.  This  notice 
should  be  read  in  conjunction  with  the 
joint  notice  published  elsewhere  in 
today's  Federal  Register  by  the 
Elepartment  of  Labor  and  the 
Department  of  Health  and  Human 
Services. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  19, 1994. 
ADDRESSES:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,>room  631. 
Ballston  Tower  No.  3.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
FOR  FUR1MER  INFORIMTION  CONTACT: 
Ronald  J.  ScfaeU,  Chief,  Division  of 
Health.  Coal  Mine  Safety  and  Health, 
Mine  Safety  and  Health  Administration. 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203.  (703)  23S-1358. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  are  jointly 
publishing  a  notice  today  elsewhere  in 
the  Federd  Register  announcing  that 
the  Secretaries  find  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  with  section 
202(0(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act).  Based  on 
this  finding,  the  Secretaries  are 
proposing  to  rescind  the  findii^  issued 
on  July  17, 1971,  and  affirmed  on 
February  23, 1972.  In  order  to 
implement  this  finding  for  MSHA's 
respirable  dust  program,  the  Agency 
proposes  to  issue  citations  based  on 
either  single,  full-shift  measurements  or 
on  the  average  of  multiple-sample 
results  that  meet  or  exceed  the 
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r  linimum  values  listed  in  the  Values 
1  ablepublished  today.' 

MSHA  believes  that  the  use  of  single, 
f  ill-shift  measurements  will  enhance 
n  line  operators'  compliance  with  the 
K  [ine  Act  requirement  pursuant  to 
s  tction  202(b)(2)  to  continuously 
n  laintain  the  average  concentration  of 
r  ispirable  dust  in  the  mine  atmosphere 
c  aring  each  shift  where  miners  work 
a  id  travel,  at  or  below  the  applicable 
s  andard. 

In  May.  1991,  the  Secretary  of  Labor 
c  rected  MSHA  to  conduct  a  thorough 
n  iview  of  its  program  to  control 
r  ispirable  coal  mine  dust  and  develop 
r  icommendations  for  program 
u  nprovements.  In  response.  MSHA 
e  .tablished  the  Coal  Mine  Respir^ie 
E  ust  Task  Group  which  conducted  a 
c  )mprehensive  examinaticm  of  the 
/  gency's  respirable  dust  program.  The 
1  ask  Group  questioned  the  reliability  of 
tl  le  respirable  dust  samples,  whic^  are 
si  tbmitted  to  the  Agency  in  accordance 

V  ith  the  requirements  of  the  Mine  Act. 
tl  I  accurately  measure  dust  exposures  in 
t]  e  Nation's  coal  mines.  As  a  result,  in 

Ji  ily.  1991,  the  respirable  dust  Spot 
Ii  spection  Program  was  initiated.  This 
ii  spection  program  allowed  the  Agency 
t<  gather  significant  information  on  dust 
1<  vels  to  which  miners  were  exposed. 
K  SHA  sampled  615  imdergroimd  coal 
n  ines  involving  approximately  50 
p  srcent  of  the  mechanized  mining  units 
Q  4MUs)  in  operation.  During  these  spot 
ii  spections.  five  difiisrent  occupations 
a  id  the  intake  air  were  sampled  on  each 
K  MU  for  one  full  shift. 

Because  samples  were  being  collected 
o:  1  only  one  day  during  the  Spot 
Ii  spection  Program,  citations  were 
it  sued  on  individual  measuremmts  that 
d  ;monstrated.  after  applying  valid 
sj  ktistical  techniques,  that  the 
a  >plicable  respirable  dust  standard  was 
e  Lceeded.  Data  from  these  spot 
ii  spections  show  that  203  out  of  718 
K  MUs  (28  percent)  had  single,  full-shift 
n  easurements  that,  from  a  statistical 
si  mdpoint.  significantly  exceeded  the 
a  tplicable  standard  for  those  MMUs. 

V  hen  the  average  of  multiple  samples 
f(  r  those  MMUs  was  examined, 

h  )wever.  only  68  out  of  717  MMUs  (12 
p  ircent)  exceeded  the  applicable 
si  mdanL 

Based  on  these  data.  MSHA 
ci  included  in  the  June  1992  report  of  the 


>  MSHA  recognizes  that  any  change  to  tha 
8\i  b«tantive  procedures  for  operator  sampHi^ 
gc  v«rned  by  30  CFR  part  70  would  nqviri 
ni  lemaking  by  the  Agency.  Therefoi^  Ifaa  bm  of 
m  iltiple-snift  averaging  of  operator  saxiptw  wM 
cc  ntinue  under  the  regulations  currMidy  bi«Bicl  la 
bt  the  sole  method  of  determining  memctKafUutcm. 
Tl  e  Agency  is  studying  the  approprialenes*  of 
ul  lizing  single,  full-shift  measurements  In  the 
o|  erator's  sampling  program. 


Coal  Mine  Respirable  Dust  Task  Group 
that  the  then-current  Agency  sampling 
strategy  used  bv  its  inspection  staff, 
which  used  only  the  averaging  of 
multiple  samples  results  as  the  basis  foi 
issuing  citations,  did  not  always 
.  respond  to  known  overexposures  to 
respirable  coal  mine  dust.  Specifically, 
if  the  average  concentration  determined 
from  measurements  obtained  for  five 
occupations  working  on  the  same  shift 
is  below  the  applicable  dust  standard, 
but  one  or  more  individual  samples 
significantly  exceed  this  standard,  the 
then-ciurent  MSHA  policy  did  not 
provide  for  enforcement  action  to  be 
taken.  For  example,  if  the  following  five 
samples  were  obtained,  4.1. 1.0, 1.0,  2.5. 
end  1.4  mg/m3.  the  average 
concentration  would  be  2.0  mg/m'. 
Even  though  two  of  these  measurements 
significantly  exceed  the  applicable 
standard.  MSHA  would  not  issue  a 
citation  or  require  corrective  action 
because  the  average  of  the  concentration 
measurements  is  not  above  the  standard. 
As  seen  in  this  example,  the  sole  use  of 
the  average  of  multiple,  full-shift  sample 
results  would  not  recognize  cases  where 
there  is  clear  evidence  that  the  standard 
has  been  exceeded. 

Since  the  implementation  of  the  one 
day  respirable  dust  spot  inspection 
program.  MSHA  has  continued  to  use 
full-shift,  single-measurements  in 
making  noncompliance  decisions  under 
the  Agency's  respirable  coal  dust 
program.  Single-sample  enforcement 
strategies  are  also  being  used  currently 
by  the  Agency  to  determine 
noncompliance  with  permissible 
exposure  standards  in  metal/nonmetal 
mining  and  mineral  processing 
operations  and  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  in  non-mining  Industries. 
Therefore,  consistent  with  the  )oint 
finding  of  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human 
Services,  as  well  as  with  recognized 
industrial  hygiene  and  public  health 
practice.  MSHA  believes  that  a  single, 
full-shift  measurement  can  be  used 
reliably  to  detect  violations  of  the  dust 
standard  on  the  shift  during  which  the 
sample  was  taken.  Accordingly,  single, 
full-shift  measurements  should  be  used 
for  this  purpose. 

Statistical  Basis  for  and  Application  of 
the  Single-Sample  Enforcement 
Strategy 

The  statistical  test  for  noncompliance 
determinations  is  based  on  the 
calculation  of  a  one-sided.  95-percent 
confidence  interval  for  different 
applicable  respirable  dust  standards, 
liie  calculation  includes  variability 
associated  with  the  sampling  and 


analytical  methods.  The  sampling  and 
analytical  variability  is  expr^sed  as  the 
coefficient  of  variation,  computed  by 
combining  random  variability 
associated  with  the  pre-  and  post- 
weighing  of  the  filter  capsule  (.14  mg/ 
m3),  flowrate  variability  (5  percent),  and 
variability  associated  with  flowrate 
adjustment  (5  percent).  Using  an  overall 
coefficient  of  variation  of  10  percent  at 
2.0  mg/ms.  MSHA  has  determined  using 
standard  statistical  methods  that  a 
single-shift  measurement  of  2.4  mg/ms. 
for  example,  would  indicate 
noncompliance  with  a  2.0  mg/m3  dust 
standard  with  (at  least)  97.5  confidence. 
Other  minimum  values  at  which  MSHA 
would  issue  citations  for  violations  of 
the  applicable  dust  standard  are  listed 
in  the  Values  Table  below.  Therefore, 
when  a  single,  full-shift  measurement  is 
at  or  above  the  minimum  value  listed  in 
column  1  of  the  Values  Table,  it  can  be 
concluded,  with  at  least  95  percent 
confidence,  Uiat  the  applicable  dust 
standard  has  been  exceeded. 

Additionally,  to  provide  the  level  of 
health  protection  to  miners  required  by 
the  Mine  Act.  MSHA  proposes  to 
continue  to  dte  violations  of  the  dust 
standard  based  on  the  average  of 
multiple,  full-shift  sample  results.  For 
example,  if  five  sample  results  of  2.2, 
2.3,  2.3,  2.3,  and  2.2  mg/m3  were 
obtained  fit>m  a  mechanized  mining 
unit  on  a  2.0  mg/m3  dust  standard,  the 
average  measurement  would  be  2.26 
mg/m3.  If  MSHA  were  to  issue  citations 
based  solely  on  single,  full-shift 
measurements  by  using  the  Values 
Table,  no  citations  would  be  issued  and 
no  corrective  action  would  be  required 
because  no  individual  sample  result  was 
at  or  above  2.4  mg/m3.  However,  the 
average  measurement  of  2.26  mg/m3 
would  indicate  (at  a  confidence  level 
greater  than  99  percent)  that  the 
applicable  dust  standard  was  exceeded. 
In  such  cases,  when  noncompliance  is 
indicated  with  a  high  degree  of 
confidence,  MSHA  would  take 
enforcement  action,  and  require  the 
mine  operator  to  take  corrective  action 
to  reduce  the  dust  levels  in  the  working 
environment. 

For  cases  when  four  or  fewer  valid 
measurements  are  available,  the  Values 
Table  contains  the  minimum  values  at 
which  an  average  of  the  measurements 
would  indicate  noncompliance  with  the 
applicable  standard  at  a  confidence 
level  of  at  least  95  percent.  When,  for 
example,  the  average  of  three 
measurements  equals  or  exceeds  the 
minimum  value  listed  in  column  3  of 
the  Values  Table.  MSHA  would  issue  a 
citation  for  a  violation  of  the  applicable 
dust  standard. 


In  considering  enforcement  action. 
MSHA  would  first  examine  the  average 
of  multiple,  full-shift  sample  results  to 
determine  if  the  applicable  dust 
standard  has  been  exceeded.  If  the 
average  measurement  is  less  than  the 
minimum  value  listed  in  the  Values 
Table,  the  Agency  would  then  examine 
the  samples  on  an  individual  basis  and 
issue  a  citation  when  any  measurement 
is  greater  than  or  equal  to  the  column 
1  minimum  value.  Thus,  in  assessing 
noncompUance,  MSHA  intends  to  use 
both  the  average  of  multiple,  full-shift 
sample  results  and  single,  full-shift 
measurements,  and  will  issue  citations 
based  on  either  criterion,  not  both,  for 
any  given  set  of  samples. 

MSHA  specifically  requests  that 
interested  persons  submit  comments 
concerning  this  notice  to  the  address 
listed  above.  Written  comments 
submitted  on  or  before  April  19, 1994 
will  be  considered  before  MSHA 
finalizes  this  notice  on  the  use  of  single, 
full-shift  measurements  and  the  average 
of  multiple,  full-shift  sample  results. 

Dated:  February  11. 1994 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

VaI-ues  Table— Minimum  Values 
For  Citing  Violations  Based  on 
Four  or  Fewer  Full-Shift  Meas- 
urements 


Applicatjie 

No.  of  measurements 

standard 

1 

2 

3 

4 

2.0 

2.33 
2.22 

2.11 
2.00 
1.90 
1.79 
1.68 
1.58 
1.47 
1J6 
156 
1.15 
1.05 
0.94 
0.84 
0.74 
0.64 
0.53 
0.43 
0.33 

2.23 
2.13 
2.02 
1.91 
1.81 
1.71 
1.60 
1.50 
1.39 
1.28 
1.18 
1.08 
0.96 
0.87 
0.77 
0.67 
057 
0.46 
0.36 
0.26 

2.19 
2.08 
1.98 
1.87 
^J7 
1.67 
1.56 
1.46 
1.36 
1.25 
1.15 
1.04 
0.94 
0.84 
0.74 
0.64 
0.54 
0.43 
0.33 
0.23 

217 

1.9 

206 

1.8 

1  96 

1.7 

1  85 

1.6 

1.5 

1.75 
1  65 

1.4 

1  54 

1.3  _ 

1  44 

1.2 

1  34 

1.1  

123 

1.0 

1  13 

0.9 „ 

1  03 

0.8 

0.7 

0.93 
082 

0.6 

072 

0.5 

062 

0.4 

052 

0.3 

042 

0.2 

0.1  „ 

0.32 
0.22 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Shift  Atmospheric  Conditions; 
Respirable  Dust  Sample 

AQENCES:  Mine  Safety  and  Health 
Administration,  Labor,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention,  HHS.  * 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Secretary  of  Labor  and  the  Secretary 
of  Health  and  Human  Services  ■  (the 
Secretaries)  find  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  measured  over  a  single  shift  in 
accordance  with  section  202(0(2)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act),  30  U.S.C.  801  et  seq. 
Based  on  this  finding,  the  Secretaries 
propose  to  rescind  the  notice  of  finding 
which  was  published  on  July  17, 1971. 
and  affirmed  on  February  23, 1972.  This 
finding  is  governed  by  the  provisions  of 
section  101  of  the  Mine  Act.  This  notice 
should  be  read  in  conjunction  with  the 
notice  published  separately  by  the  Mine 
Safety  and  Health  Administration 
(MSHA>  today  elsewhere  in  the  Federal 
Register. 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  19. 1994. 

ADDRESSES:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  room  631. 
Ballston  Tower  No.  3,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ronald  J.  Schell,  Chief,  Division  of 
Health,  Coal  Mine  Safety  and  Health, 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203.  (703)  235-1358. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  202(f)(2)  and 
under  section  101  of  the  Mine  Act,  this 
notice  is  published  jointly  by  the 
Secretaries  of  the  Departments  of  Labor 
and  Health  and  Human  Services. 


■  This  notice  is  signed  by  the  Assistant  Secretary 
for  Mine  Safely  and  Health,  and  the  Director. 
National  Institute  for  Occupational  Safety  and 
Health  under  authority  delegated  to  them  by  the 
Secretary  of  L«bor  and  the  Secretary  of  Health  and 
Human  Sen'ices. 


Statutory  Fnawwark 

Section  202(b)  of  the  Mine  Act 
requires  that: 

Each  operator  shall  continuously  maintain 
the  average  concentration  of  respirabla  dust 
in  the  mine  atmosphere  during  each  shift  to 
which  each  miner  in  the  active  workings  of 
such  mine  is  exposed  at  or  below  2j0 
milligrams  of  respirable  dust  per  cubic  meter 
of  air. 

Section  202(0  of  the  Mine  Act 
provides  that: 

*  *.  *  the  term  average  coocentration 
means  a  determination  which  accurately 
represents  the  atmospheric  conditions  with 
regard  to  respirable  au^t  to  which  each  miner 
in  the  active  workings  of  a  mine  is  exposed 
(1)  as  measured  during  an  IS  month  period 
following  the  date  of  enactment  of  this  Act, 
over  a  number  of  continuous  productions 
shifts  to  be  determined  by  tiie  Secretary  and 
the  Secretarv  of  Health.  Education  and 
Welfare,  and  (2)  as  measured  thereafter,  over 
a  single  shift  only,  unless  the  Secretary  of 
L.abor  and  the  Secretary  of  Health,  Education 
and  Welfare  find,  in  accordance  with  the 
provisioas  of  Sectioo  101  of  the  Act.  that 
such  single-shift  measurement  will  not.  after 
applying  valid  statistical  techniques  to  such 
measuremeot,  accurately  represent  such 
atmospheric  conditions  during  such  shift 

The  plain  meaning  of  the  statutory 
requirements  show  ctear  Congressional 
intent  that  the  atmospheric  conditions 
to  which  miners  are  exposed  be 
maintained  at  or  below  the  applicable 
standard  during  any  single  working 
shift.  (The  use  of  the  term  "applicwle 
standard"  recognizes  that  some  mines 
have  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings  that 
contains  more  than  five  percent  quartz, 
and  that,  imder  the  regulations  of  the 
Mine  Safety  and  Health  Administration 
at  30  CFR  70.101,  71.101  and  90.101, 
the  applicable  standard  for  respirable 
dust  in  those  mines  may  be  reduced 
because  of  the  quartz  content).  This 
intent  is  also  clearly  reflected  in  the 


egislative  history  of  the  Coal  Mine 
ieahh  and  Safety  Act  of  1969  (Coal 
f\ct).  The  Senate  Committee  in  its 
teport  noted  that  the  dost  level  should 
'not  exceed  the  specified  standard 
during  any  shift"  (emphasis  added). 
Senate  Report  No.  91-411. 91st 
»ngress.  1st  Sess..  p.  2a  The  Report 
ilso  specified  that: 

It  is  tiie  Committee's  intention  that  the 
ivengd  dust  lev»l  at  any  {ob,  far  any  mioer. 
in  any  active  working  place  during  each  and 
3very  shift,  shall  be  no  greater  thai  the 
itaodard.  Since  some  mine  operations 
nvohre  a  varying  pace  of  activity,  the  dust 
evel  could  significantly  differ  from  one  shift 
to  another.  It  is  expressly  noted,  therefore, 
that  the  bill  does  not  allow  multiple  shift 
averaging. 

However,  the  final  version  of  the  bill 
was  amended  by  a  joint  House  and 
Senate  conference  committee  which 
mandated  an  18  month  period  for  the 
determination  of  "average 
ixjncentration**  over  a  number  of 
continuous  production  shifts,  and 
thereafter  as  measured  over  a  single 
shift  imless  a  specific  finding  was  made 
)ursuant  to  section  202(f)  of  the  Coal 
Act  that  such  measurements  were  not 
tillable.  Thus,  the  statutory  language 
:learly  indicates  that  the  use  of 
multiple-shift  averaging  was  not  the    . 
>refeiTed  method  of  determining  thtf 
iverage  concentration.  The  National 
institute  for  Occupational  Safety  and 
Heahh  (NIOSH)  and  MSHA  have  jointly 
developed  the  finding  set  forth  below. 

Findiiig 

The  Secretaries  find  that  a  single  full- 
shift  meas\irement,  after  applying  valid 
statistical  techniques  to  such 
[neasurement  accounting  for  the 
irecision  of  the  analytical  and  saropUng 
nethod.  will  accurately  represent  the 
atmospheric  conditions  with  regard  to 


the  respirable  dust  concentration  during 
the  shift  in  whitji  it  was  taken. 

Rescissioa  of  tfa«  1971  Notice 

Based  on  the  preceding  {oint  finding, 
the  Secretaries  propose  to  rescind  the 
July  17, 1971,  notice  of  finding  (36  FR 
13286)  by  their  predecessors  under  the 
authority  which  is  now  section  202(fK2) 
of  the  Mine  Act.  The  1971  Finding 
concluded  that  "(a)  single  shift 
measurement  of  respirable  dust  would 
not.  after  applying  valid  statistical 
techniques  to  such  measurement, 
accurately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed."  The  finding  did 
not  address  the  averse  dust 
coiK»ntration  during  the  shift  the 
sample  was  taken.  Comments  %^rere 
received  and  considered,  and  on 
February  23, 1972.  the  finding  was 
affirmed  by  the  then  Secretaries  of  the 
Interior  and  of  Heahh,  Education,  and 
Welfare  (37  FR  3833).  The  Secretaries 
now  propose  to  rescind  the  1971  finding 
by  superseding  it  with  the  new  fiiuiing 
contained  in  this  notice. 

Commeats 

MSHA  and  NIOSH  specifically 
request  that  interested  persons  submit 
.  comments  concerning  this  notice  to  the 
address  Usted  above.  Written  comments 
submitted  on  or  before  April  19, 1994 
will  be  considered  before  issuing  a  final 
finding. 

Dated:  February  1, 1994. 

Edward  C  Hugler. 

Acting  Assistant  Secretary  for  Mine  Safety 
and  Health. 

Dated:  February  1. 1994. 
Ridurd  A.  Lemea, 

Acting  Director.  National  Institute  for 

Occupational  Safety  and  Health. 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.039] 

Library  Research  and  Demonstration: 
Online  and  DiaHn  Access  to  a 
Statewide  Multitype  Lil>rary  Datat>ase 
Demonstration  Project;  Notice  Inviting 
Applications  for  a  New  Award  for 
Fiscal  Year  (FY)  1994 

Purpose  of  Program:  The  Library 
Research  and  Demonstration  Program 
-provides  grants  to  institutions  of  higher 
education  and  other  public  or  private 
agencies,  institutions,  and  organizations 
for  research  and  demonstration 
programs  related  to  the  improvement  of 
libraries,  including  the  promotion  of 
economical  and  efficient  delivery  of 
information,  cooperative  efforts, 
developmental  projects,  education  in 
library  and  information  science,  and 
dissemination  of  information  derived 
from  such  projects.  The  competition 
announced  in  this  notice  is  for 
demonstration  of  online  and  dial-in 
access  to  a  statewide,  multitype  library 
bibliographic  database  throu^  a 
statewide  fiber  optic  network. 

Eligible  Applicants:  Institutions  of 
higher  education  that  meet  the 
defmition  of  eligibility  under  the  terms 
of  20  U.S.C  1141(a)  and  other  puTjlic  or 
private  agencies,  institutions,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  April  28, 1994. 

Deadline  for  Intergovernmental 
Review:  June  28, 1994. 

Applications  Available*.  February  28, 
1994. 

Available  Funds:  $2.5  million. 


,  No.  34  /  Friday,  February  18,  1994  /  Notices 


Estinc  ated  Average  Size  of  Award: 
$2.5  mi  lion. 

Estin  ated  Number  of  Awards:  One. 

Proj©  :t  Period:  Up  to  24  months. 

Budg  >t  Period:  October  1, 1994  to 
Deceml  er  30, 1995. 

Appl  cable  Regulations:  (a)  The 
Educat  on  Department  General 
Admin  strative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  82.  85.  86; 
and  (b)  the  regulations  for  this  program 
in  34  C  'R  part  777. 

Prior  ty:  Under  34  CFR  75.105(c)(3) 
and  the  FY  1994  appropriations  act 
(Pub.  L  103-112).  the  Secretary  gives  an 
absolut }  preference  to  applications  that 
meet  th  3  following  priority.  The 
Secreta  y  funds  under  this  competition 
only  ap  }lications  that  meet  this  absolute 
priorit) : 

Demi  instration  of  on-line  and  dial-in 
access '  o  a  statewide,  multitype  library 
bibliog  aphic  data  base  through  a 
statewi  le  Hber  optic  network  housing  a 
point  0  '  presence  in  every  county, 
connec  ing  library  services  in  every 
munici  lality. 

SUPPU  «ENTARY  INFORMATION:  Public 
Law  IC  3-112,  enacted  October  21, 1993, 
providi  IS  FY  1994  appropriations  for 
federal  y  assisted  library  programs.  That 
legislal  ion  specifies  that,  of  the  total 
funds  i  ppropriated  for  federally  assisted 
library  >rograms.  $2.5  million  shall  be 
used  t(  address  the  priority  as  stated 
above.  1 

Anyknstitution  of  higher  education 
that  wshes  to  apply  for  funds  under  one 
of  the    rograms  authorized  by  title  n  of 
the  Hi|  her  Education  Act  (HEA)  (20 
U.S.C.  1021  et  seq.)  must  be  an  eligible 
institu  ion  under  the  terms  of  20  U.S.C. 


1141(a).  If  you  wish  to  apply  to  the 
Department  of  Education  for  a 
determination  of  institutional  eligibility, 
you  may  contact:  Ms.  Lois  Moore,  U.S. 
Department  of  Education,  Offlce  of 
Postsecondary  Education,  400  Maryland 
Avenue,  SW..  room  3522,  Washington. 
DC  20202-5323. 

For  Applications  or  Information 
Contact:  Neal  Kaske  or  Louise  V. 
Sutherland,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW.,  room  404,  Washington,  DC  20208- 
5571.  Telephone  (202)  219-1315. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Dual  Party 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notice  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board,  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Release).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1033. 
Dated:  Febniaiy  14, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Besearch 

and  Improvement. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

(FRL-4838-S] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste;  Treatability  Studies 
Sample  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  July  7, 1993,  the 
Environmental  Protection  Agency  (EPA) 
proposed  revisions  to  the  Treatability 
Studies  Sample  Exemption  Rule.  The 
rule  conditionally  exempts  small  scale 
treatability  studies  from  Subtitle  C 
regulation. 

EPA  is  today  issuing  a  Rnal  rule.  The 
principal  change  to  the  existing  rule  is 
to  increase  the  quantity  of  contaminated 
media  which  are  conditionally  exempt 
from  Subtitle  C  regulation  when  used  in 
conducting  treatability  studies. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  February  18, 1994. 
ADDRESSES:  The  public  docket  for  this 
rulemaking  is  located  in  the  RGIA 
docket,  located  in  room  M2427  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  St.  SW.,  Washington,  DC  20460. 
The  telephone  number  for  the  docket  is 
(202)  260-9327.  The  record  is  available 
for  inspection  by  appointment  only, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Viewers  may  copy  up  to  100 
pages  free  of  charge,  after  which  copies 
cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  relating  to  the  technical 
content  of  this  rule  should  be  directed 
to  Jim  Cummings  or  John  Kingscott, 
Technology  Innovation  Office  (5102W), 
U.S.  Environmental  Protection  Agency 
at  (703)  308-8796  or  (703)  308-8749. 
Other  inquiries  should  be  directed  to 
the  RCRA/Superfund  Hotline  at  (800) 
424-9346  or  (703) 920-9810. 

SUPPLEMENTARY  INFORMATION: 

Outline 

I  Bacl(ground 
n.  Discussion 

A.  Summary  of  Existing  Treatability 
Sample  Exclusion  Rule 

B.  Need  and  Rationale  for  This  Rulemaking 
C  Response  to  Major  Gimments 

1.  Quantity  Limits 

2.  Scope  of  the  Exemption 

3.  Time  Limits  for  Sample  Retention 
.4.  Variances  for  Processing  Additional 

.    Quantities  and  Extended  Time  Limits 
S.  Treatability  Studies  at  Federal  Facilities 


Pnfnulgation/State  Adoption 
Authority 
live  Date 
Regidatory  Analyses 
Executive  Orderl  2866 

atory  Flexibility  Act 
Paierwork  Reduction  Act 


6 

III.  Stat< 

IV. 

V 

A. 

B 

C 


I.  Bacli  pt>und 

On  Ji  ily  19, 1988  (52  FR  27290),  EPA 
issued  )  rule  that  conditionally 
exemp  ed  from  Subtitle  C  hazardous 
waste  I  egulation  waste  samples 
collecti  kI  for  purposes  of  conducting 
small-i  cale  treatability  studies.  40  GH 
261.4  ( !>-(f).  This  rule  was  promulgated 
in  reco  ;nition  of  the  inhibiting  effect  of 
the  stri  igent  Resource  Conservation  and 
Recove  ry  Act  (RCRA)  Subtitle  C 
require  ments  on  the  development  of 
new  tn  atment  capacity,  and  the 
minlm^  il  public  health  and 
enviro)  imental  risks  involved  in 
condw  ting  small-scale  treatability 
studies   The  rule  identified  specific 
quantil  ies  of  various  types  of  wastes 
which  :ould  be  transported,  stored  and 
used  ir  treatability  studies  without  the 
need  f<  r  RCRA  Subtitle  C  regulation. 
On  J  ily  7, 1993  (58  FR  36367),  EPA 
propoi  3d  amendments  to  the  existing 
rule  w  lich  would  increase  the  quantity 
limits  or  major  classes  of  contaminated 
media  specifically  soil  and  debris) 
which  :ould  be  employed  in  treatability 
studies  without  triggering  RCRA 
Subtitl  5  C  requirements.  The  proposal 
was  ba  wd  in  part  on  the  recognition 
that  laj  ger  quantities  of  soil  and  debris 
were  o  ten  needed  for  treatability  testing 
by  tech  nology  developers.  Larger-scale 
testing  also  greatly  increases  the 
connd(  ince  with  which  remedial  action 
decisic  n-makers  make  remedy  selection 
decisic  ns,  thus  improving  CQICLA 
respon  :e  activities  and  RCRA  corrective 
actions,  see  58  FR  36367,  36370. 

EPAialso  requested  comment  on  the 
desiraHility  of  an  amendment  to 
increase  the  quantity  limits  for  other 
forms  ( if  remediation  waste  in  addition 
to  soil  uid  debris.  The  proposal  also 
includ  »d  an  amendment  which  would 
allow   snger  time  frames  for  conducting 
treatafa  lity  studies  involving 
biorem  sdiation,  and  solicited  comment 
on  app  -opriate  time  limits  for  other 
techno  ogies.  EPA  did  not  request 
comm(  nt  on,  or  reopen  the  comment 
period  on,  the  propriety  of  the  existing 
exemption. 
Tweiity-seven  comments  were 

;  in  response  to  the  proposed 
le  comments  were  universally 
lie  regarding  the  need  for  and 
kility  of  increasing  the  treatability 
|uantity  limits.  A  substantial 
majority  of  the  comments  favored 
extent  mg  the  scope  beyond  soil  and 


debris  to  other  forms  of  remediation 
and/or  hazardous  waste.  General 
reasons  offered  by  commenters  mirror 
those  stated  in  the  proposed  rule,  e.g., 
assisting  technology  development  and 
increasing  confidence  in  remedy 
selection. 

EPA  is  today  issuing  a  final  rule 
which  increases  the  quantity  and  time 
limits  for  contaminated  media  to  be 
used  in  treatability  studies.  The  rule 
would  increase  the  exempt  amounts 
from  1000  kg  up  to  10,000  kg  of  media 
contaminated  with  non-acute  hazardous 
waste  and  fiY>m  250  kg  to  2500  kg  of 
media  contaminated  with  acute 
hazardous,  when  used  in  treatability 
studies. 

The  existing  case-by-case  variance 
provision  (40  CFR  261.4(e)(3))  is 
increased  from  500  kg  tt>  5000  kg  for 
media  contaminated  with  non-acute 
hazardous  waste  and  from  250  kg  to 
2500  kg  for  media  contaminated  with 
acute  hazardous  waste.  The  existing 
variance  provision  focuses  on  allowing 
limited  additional  quantities  after  the 
initial  increment  of  material  is 
processed.  EPA  is  adding  criteria  to  the 
variance  provision  to  allow  the 
additional  quantity  to  be  requested  in 
advance. 

EPA  is  also  increasing  the  time  limits 
for  treatability  studies  involving 
bioremediation.  Treatability  studies 
involving  bioremediation  have  an  initial 
period  of  two  years  to  complete  testing, 
and  under  the  case-by-case  variance 
provisions  discussed  below,  may 
request  up  to  an  additional  two  years. 

The  remainder  of  the  preamble 
discusses  the  major  comments  received 
on  the  proposed  rule  and  EPA's 
response  to  them.  All  other  comments 
are  discussed  in  a  background 
document  that  is  available  in  the  RCRA 
docket. 

n.  Discussion 

A.  Summary  of  the  Existing  Treatability 
Sample  Exclusion  Rule 

The  existing  Treatability  Sample 
Excltision  rule  imposes  limits  on  the 
quantity  of  material  which  may  be 
shipped,  stored  or  treated  under  the 
exemption.  In  order  to  qualify  for  the 
conditional  exclusion,  laboratory  and 
test  facilities  must  comply  urith  the 
following  quantity  and  time  limitations 
as  well  as  notification,  reporting  and 
record-keeping  requirements: 

Shipment — The  mass  of  each  sample 
shipment  may  not  exceed  1000  kg  of  "as 
received"  hazardous  waste,  1  kg  of  acute 
hazardous  waste,  or  250  kg  soils,  water, 
or  debris  contaminated  with  acute 
hazardous  waste.  40  CFR  261.4(e)(2)(ii). 
"As  received"  refers  to  the  waste 
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shipped  by  the  generator  or  sample 
collector  as  it  arrives  at  the  laboratory  or 
testing  facility.  40  CFR  261.4(f)(3). 

Storage— The  laboratory  or  testing 
facility  may  store  up  to  1000  kg  of  non- 
acute  hazardous  waste.  This  limitation 
can  include  500  kg  of  soils,  water,  oj 
debris  contaminated  with  acute 
hazardous  waste  or  1  kg  of  acute 
hazardous  waste.  40  CFR  261.4(f)(4). 

Treatment— The  laboratory  or  testing 
facility,  on  a  per  waste  stream  per 
treatment  process  basis,  may  conduct 
treatability  tests  on  up  to  1000  kg  of 
non-acute  hazardous  waste,  250  kg  of 
soils,  water,  or  debris  contaminated 
with  acute  hazardous  waste,  or  1  kg  of 
acute  hazardous  waste.  40  CFR 
261.4(e)(2)(i).  The  rule  imposes  a 
treatment  initiation  rate  limit  of  250  kg 
per  day  of  "as  received"  waste  for  the 
entire  laboratory  or  testing  facility. 

Time  Limits — ^The  existing  exclusion 
requires  that  the  laboratory  or  testing 
facility  return  the  sample  to  the 
generator  or  sample  collector,  or  send  it 
to  a  designated  facility  within  90  days 
of  completion  of  the  treatability  study, 
or  no  more  than  one  year  from  the  time 
the  generator  or  sample  collector 
shipped  the  sample  to  the  laboratory  or 
testing  facility,  whichever  date  first 
occurs.  40  CFR  261.4(f)(5). 

EPA  did  not  seek  comment  on  the 
propriety  of  these  exemption  levels  or 
criteria,  but  merely  sought  comment  on 
amendments  that  would  expand  the 
scope  of  the  existing  rule. 

B.  Need  and  Rationale  for  Amendments 
to  the  Existing  Rule 

The  preamble  to  the  proposed  rule 
contained  an  extensive  discussion  of  the 
reasons  the  Agency  felt  that 
amendments  to  the  existing  rule  were 
desirable.  58  FR  36367  (July  7, 1993). 
Interested  readers  are  referred  to  that 
document  for  further  information. 

C.  Response  to  Major  Comments 
1.  Quantity  Limits 

All  commenters  supported  an 
amendment  to  increase  the  quantity 
limits  in  the  exemption  for  soil  and 
debris  samples  by  at  least  the  quantities 
proposed.  Abnost  50%  of  the  comments 
suggested  adopting  higher  exemption 
limits  on  either  an  across-the-board  or  a 
case-by-case  basis. 

Commenters  noted  the  significant 
challenges  posed  in  designing  and 
verifying  the  operational  performance  of 
treatment  processes.  Commenters  also 
noted  the  challenges  encountered  in 
designing  and  testing  ancillary  system 
components— e.g.,  material  handling 
equipment  (getting  the  waste  material 
into  the  treatment  unit  in  an  appropriate 


physical  state  and  condition),  and 
emission  control  equipment.  Smaller- 
scale  tests  conducted  at  the  laboratory 
or  bench  scale  often  do  not  involve 
ancillary  system  components,  or  may 
not  utilize  sufficient  throughput  to 
adequately  test  these  components. 

Suggestions  to  further  increase  the 
quantity  limits  ranged  as  high  as  25,000 
kg.  Other  comments  suggested  that 
quantity  limits  higher  than  those 
proposed  be  set  on  a  case-by-case  basis. 
These  comments  identified  site  size,  the 
nature  of  the  waste  and/or  the 
remediation  technology,  the 
concentration  of  hazardous  constituents 
in  the  waste  matrix,  and  the  intent  of 
the  study  as  possible  factors  to  be 
considered  in  these  case-by-case 
determinations. 

EPA  is  aware  that  the  larger  the  scale 
of  the  technology  development  or 
remedy  selection  treatability  study,  the 
more  likely  the  results  will  represent  the 
performance  of  full-scale  remedial 
equipment.  Furthermore.  EPA's 
proposal  identified  the  need  to  address 
materials  handling  problems  as  a  major 
basis  for  the  proposed  revision. 

The  data  adduced  by  EPA  in  the 
proposed  rule  support  the  conclusion 
that  many  of  the  technologies  can  be 
tested  within  the  limits  proposed. 
Nevertheless.  EPA's  own  data  also 
confirm  that  there  are  situations  where 
additional  quantities  may  be  necessary 
in  order  to  conduct  treatability  studies 
at  an  appropriate  scale. 

The  existmg  rule  has  a  provision  for 
case-by-case  approval  of  additional 
quantities.  40  CFR  261.4(e)(3).  As 
discussed  further  below,  EPA  is 
modifying  the  variance  provision  to 
allow  advance  approval,  on  a  case-by- 
case  basis,  of  conducting  studies  on 
additional  quantities  of  contaminated 
media.  Due  to  the  potential  for  delay  in 
processing  case-by-case  applications, 
laboratory  and  testing  facilities  should 
carefully  consider  the  tradeo^s  in 
seeking  advance  approval  of  additional 
quantities. 

2.  Scope  of  the  Exemption 

All  comments  supported  the  basic 
proposal  to  increase  the  quantity  limits 
for  soil  and  debris.  In  response  to  EPA's 
solicitation  of  comment  on  increasing 
the  scope  of  the  revision  beyond  soil 
and  debris,  a  substantial  majority  of  the 
comments  recommended  extending  the 
quantity  increases  to  various  other 
forms  of  hazardous  waste.  Comments 
differed  on  the  exact  scope  beyond  soil 
and  debris — e.g.,  all  hazardous  waste, 
'remediation  waste',  wastewater  and/or 
groundwater. 

Reasons  suggested  for  increasing  the 
scope  beyond  soil  and  debris  included 


the  difficulty  of  determining  the 
boundary  between  sludge  and  media  in, 
for  example,  unlined  lagoons;  the  low 
concentration  of  contaminants  in 
groundwater;  the  need  for  longer- 
duration  continuous  flow  tests;  and  the- 
need  to  develop  integrated,  optimized 
remediation  approaches  in  the  case  of 
'remediation  waste'  in  general.  A 
number  of  commenters  also  suggested 
extending  the  increases  to  all  forms  of 
hazardous  waste,  which  would  include 
newly-generated  industrial  hazardous 
wastes. 

In  response  to  these  comments,  and  in 
light  of  EPA's  own  experience  regarding 
the  variety  of  contaminated  media 
encountered  in  cleanup  efforts,  EPA  is 
at  this  time  modifying  the  scope  of  the 
exemption  to  readi  contaminated 
media,  including  groundwater,  surface 
water,  soils,  sediment  and  debris  that 
contain  listed  hazardous  waste  or  that 
themselves  exhibit  a  characteristic. 
However,  the  proposal  did  not  focus  on 
samples  of  newly-generated  waste  or 
waste  sludges,  and  the  Agency  is  not 
taking  final  action  of  those  materials  at 
this  time.  EPA  is  considering  additional 
rulemaking  to  address  larger  scale 
treatability  studies  on  other  forms  of 
hazardous  waste.) 

3.  Time  Limits  for  Sample  Retention 

As  discussed  above.  EPA  proposed  to 
allow  up  to  two  years  for  treatability 
studies  involving  bioremediation.  EPA 
solicited  comment  on  whether  these 
time  frames  were  sufficient,  and 
whether  testing  involving  other 
technologies  also  required  longer  time 
frames.  No  negative  comments  were 
received  on  this  proposal.  Comments 
included  suggestions  that  the  allowable 
time  period  be  even  longer  and/or  that 
additional  technologies  (e.g., 
phjrtoremediation  and  solidification/ 
stabilization)  be  eligible  for  longer 
duration  studies. 

With  regard  to  the  time  limits.  EPA 
believes  that  two  years  should  be 
adequate  for  most  treatability  testing 
involving  bioremediation.^ 
Nevertheless,  as  discussed  below,  EPA 
is  modifying  the  case-by-case  variance 
provisions  to  allow  up  to  an  additional 


■  As  noted  by  several  commenters.  sludges  will 
have  often  become  commingled  with  underlying 
media,  ^nd  present  di^iculty  for  those  attempting 
to  collect  media  samples  for  shipment.  EPA  agrees 
that  it  may  be  difficult  to  distinguish  sludges  from 
underlying  media.  Where  unconlainerized  sludges 
have  come  into  contact  with  underlying  media.  EPA 
does  not  expect  sample  collectors  to  undertake 
extraordinary  efforts  to  assure  that  samples  consist 
only  of  contaminated  media. 

'As  a  point  of  clarification,  for  purposes  of  this 
rule.  EPA  considers  phytoremediation  to  be  a  form 
of  bioremediation. 


two  years  for  completion  of  such 
studies. 

EPA  expects  that  this  provision  will 
be  used  judiciously.  Laboratory  and 
testing  facilities  cannot  exceed  the 
limits  in  the  rule  on  the  amount  of 
material  which  may  be  stored  and 
treated,  (e.g  ,  10,000  kg  of  media 
contaminated  with  non-acute  hazardous 
waste  plus  5000  kg  if  a  full  variance 
quantity  request  is  granted).  On-going 
studies  reduce  the  quantity  of  materials 
which  may  be  stored  for  use  in  new 
studies. 

With  regard  to  stabilization/ 
solidification,  EPA's  experience  in  the 
Superfund  Innovative  Technology 
Evaluation  (S.I.T.E.)  program  indicates 
that  a  one-year  time  frame  is  generally 
adequate.  Modifications  discussed 
below  which  allow  retaining  small 
samples  of  treated  materials  should 
address  some  of  the  concerns 
underlying  suggestions  for  allowing 
longer  duration  studies  for  this 
technology  (e.g.,  to  ensure  the  long-term 
efficacy  of  the  stabilization). 

Several  comments  addressed  the 
desirability  of  retaining  samples  of 
treated  material  for  future  analysis.  EPA 
understands  that  such  a  provision  may 
be  useful  for  technologies  sugh  as 
solidification/stabilization  where  the 
attributes  of  treated  material  such  as 
compressive  strength  and  leachability  of 
contaminants  may  change  over  time,  or 
solvent  extraction  where  there  may  be 
issues  of  the  long-term  biodegradability 
of  residual  solvent  in  treated  soil. 

In  response  to  these  comments,  EPA 
is  promulgating  a  provision  allowing  up 
to  500  kg  of  treated  material  from  a 
particular  wastestream  from  treatability 
studies  to  be  stored  by  the  laboratory  or 
testing  focility  for  up  to  5  years.  Material 
archived  for  future  analysis  must  be 
included  in  the  storage  quantity  limit 
for  the  facility — e.g.,  a  facility  which 
archives  two  500  kg  samples  from 
separate  waste  streams  may  only  store 
up  to  9.000  kg  (plus  5000  kg  if  a 
variance  is  granted)  of  additional 
material,  and  must  be  identified  as  such 
in  facility  records  and  reports. 

4.  Variances  for  Requesting  Additional 
Quantities  and  Extended  Time  Limits 

Several  commenters  suggested  that 
the  variance  provisions  in  the  existing 
rule  (40  CFR  261.4(e)(3))  be  increased  by 
the  same  factor  appUed  to  the  base, 
quantity  allowed.  For  example,  under 
the  existing  rule  laboratories  or  testing 
facilities  could  request  approval  for 
further  testing  on  up  to  an  additional 
500  kg  h-om  a  particular  wastestream. 
Comments  included  raising  the  variance 
limit  for  contaminated  media  by  the 
same  amount  as  the  basic  proposal.  The 


varianc ;  provisions  allow  additional 
quantit  es  of  materials  to  be  used  in 
treatabi  ity  studies  on  a  case-by-case 
basis  if  specified  conditions  are  met — 
e.g.,  mechanical  failure  during  the 
initial  t  -eatability  study  or  need  to 
verify  t  le  results  of  a  previously 
conduc  ed  study.  As  with  the  comments 
relating  to  quantity  limits  in  general, 
comma  iters  suggested  across-the-board 
and  cas  e-by-case  approaches  to 
varianc  ;s. 

EPA  inds  the  suggestion  to  allow 
increas  id  quantities  of  contaminated 
media  I  o  a  set  maximum  on  a  case-by- 
case  ba  iis  to  be  reasonable.  EPA  is 
modify  ng  the  variance  quantity  by  the 
same  fa  ctor  by  which  it  is  increasing  the 
basic  qi  lantity  limit. 

Thus  laboratory  and  testing  facilities 
may  r&  uest  up  to  an  additional  5000  kg 
of  media  contaminated  with  non-acute 
hazardous  waste,  or  2500  kg  of  media 
contaninated  with  acute  hazardous 
waste.  The  Agency  considers  this  to  be 
a  conforming  change  to  the  general 
concept  of  allowing  larger  quantity 
studies  and  views  it  as  a  logical 
outgroi  fih  of  the  proposed  rule. 

Furtlermore,  as  discussed  above,  in 
respon  « to  comments  that  quantities 
beyont  those  proposed  be  allowed  on  a 
case-b]  -case  basis,  EPA  is  also  adding  a 
provisi  }n  that  will  allow  laboratory  and 
testing  faciUties  to  apply  for  advance 
author  zation  for  variances.  Factors  to 
be  com  idered  in  reviewing  advance 
reques  s  for  additional  quantities 
includ  I  the  nature  of  the  technology,  the 
type  o{  process  (e.g..  batch  versus 
continuous),  size  of  the  unit  undergoing 
testing  ((particularly  in  relation  to  scale- 
up  con  siderations),  time/quantity  of 
materi  il  required  to  reach  steady-state 
operat:  ng  conditions,  and  test  design 
consid  ^rations  such  as  mass  balance 
calcuh  tions. 

Fina  ly,  the  case-by-case  variance 
provis  on  has  been  modified  to  allow 
laborai  Dry  and  testing  facilities 
condui  ling  bioremediation  treatability 
studies  to  request  a  variance  of  up  to 
two  ac  ditional  years  to  complete  their 
studie  . 

5.  Tree  lability  Studies  at  Federal 


Facilit  es 

Sevt  ral  comments  requested 
clarifi<  ation  of  the  status  of  federal 
faciliti »  for  purposes  of  eligibility  for 
the  tre  itability  study  sample  exclusion. 
Federj  I  facilities  are  often  large  in  size, 
with  n  Lunerous  different  contamination 
proble  ns  for  which  solutions  must  be 
develc  [)ed  and  applied.  EPA  notes  that 
the  ru  B  identifies  "laboratory  or  test 
facilit:  js"  as  the  entities  which  may  take 
advan  age  of  the  conditional  exclusion. 
The  A  jency  would  not  consider  a  large 


federal  installation  with  numerous 
laboratories  or  testing  sites  to  be  a  single 
"laboratory  or  test  facility"  for  purposes 
of  this  rule.  Distinguishing  attributes 
include  the  requirement  to  obtain  an 
EPA  Identification  number  for  each 
laboratory  or  test  facility.  40  CFR 
261.4(f)(2). 

6.  Promulgation/State  Adoption 

Comments  on  State  Authorities  are 
addressed  below  in  the  "State 
Authority"  section. 

in.  State  Authority 

A  number  of  comments  indicated  that 
the  efficacy  of  this  rule  depends  to  a 
considerable  extent  on  the  availability 
of  the  exclusion  at  the  State  level.  Since 
the  original  treatability  sample 
exclusion  rule  was  promulgated  under 
RCRA  and  not  the  Hazardous  and  Solid 
Waste  Act  Amendments  of  1984 
(HSWA),  this  revision  is  also 
promulgated  pursuant  to  RCRA.  As  with 
the  existing  rule,  the  revisions 
promulgated  today  are  not  immediately 
effective  in  authorized  States,  since  this 
rulemaking  does  not  impose 
requirements  or  prohibitions  contained 
in  HSWA.  Thus  this  regulation  will  be 
applicable  only  in  those  States  that  do 
not  have  final  authorization  for  the  non- 
HSWA  base  RCRA  program. 

In  a  State  authorized  to  implement  the 
base  RCRA  program,  the  proposed 
regulation  would  not  be  applicable  until 
the  State  revises  its  program  to  adopt 
equivalent  regulations  under  State  law. 
However,  as  with  the  original  rule  these 
proposed  changes  are  less  stringent  or 
reduce  the  scope  of  the  Federal 
program.  Therefore,  although  EPA 
strongly  encourages  timely  adoption, 
authorized  States  are  not  required  to 
modify  their  programs  to  adopt 
regulations  consistent  with  and 
equivalent  to  this  rulemaking.  The 
Agency  plans  to  work  with  States  to 
encourage  timely  adoption  of  this  rule 
because  of  its  benefits  to  the 
development  of  treatment  capacity. 

IV.  Efifective  Date 

This  rule  is  effective  immediately 
upon  publication.  HSWA  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  6  months 
when  the  regulated  community  does  not 
need  the  6-month  period  to  come  into 
compliance.  This  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  laboratories  and  test 
facilities  conducting  treatability  studies 
on  contaminated  media.  An  effective 
date  6  months  after  publication  would 
impose  unnecessary  expense  and 
regulatory  burden  upon  those  persons 
the  rule  is  designed  to  benefit,  and 
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might  delay  the  achievement  of  the 
rule's  objective  of  improving  CERCLA 
response  activities  and  RCRA  corrective 
actions  by  facilitating  treatability 
studies.  These  reasons  also  provide  a 
basis  for  making  this  rule  effective 
immediately  upon  final  promulgation 
under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d). 

V.  Regulatory  Analyses 

A.  Executive  Order  12866 

OMB  has  determined  that  this  rule  is 
not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866. 

B.  Fegulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
Agency  is  required  to  publish  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions). 

The  purpose  of  the  original  rule  was 
to  eliminate  time-consuming  and  costly 
permitting  requirements.  This  revision 
extends  the  scope  of  activities  which 
may  be  conducted  without  requirements 
to  obtain  permits,  and  will  thus  have 
additional  positive  effects  on  small 
entities. 

This  amendment  will  have  no  adverse 
economic  impact  on  small  entities.  In 
fact,  it  should  reduce  the  burden 
imposed  on  small  entities  that  conduct 
treatability  studies  and  comply  with  the 
provisions  of  this  rulemaking. 
Accordingly,  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  therefore  does  not  require  a 
regulatory  flexibility  analysis. 

C.  Papemork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  ef  seq. 

.To  the  extent  that  this  rule  discusses 
information  collection  requirements 
imposed  under  existing  regulations, 
these  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
and  have  been  assigned  OMB  control 
number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 


Dated:  February  9, 1994. 
Carol  M.  Browmer. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  261— IDEMTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922.  and  6938. 

2.  Section  261.4  is  amended  by 
revising  paragraphs  (e)(2)(i)  and 
(e)(2)(ii),  (e)(3).  (0(3),  (0(4),  and  (0(5)  to 
read  as  follows: 

§261.4    Exclusions. 

*  •         *         •        • 

(e)  •  •    • 

(2)*  •  • 

(i)  The  generator  or  sample  collector 
uses  (in  "treatability  studies")  no  more 
than  10,000  kg  of  media  contaminated 
with  non-acute  hazardous  waste,  1000 
kg  of  non-acute  hazardous  waste  other 
than  contaminated  media,  1  kg  of  acute 
hazardous  waste,  2500  kg  of  media 
contaminated  with  acute  hazardous 
waste  for  each  process  being  evaluated 
for  each  generated  waste  stream;  and 

(ii)  The  mass  of  each  sample  shipment 
does  not  exceed  10,000  kg;  the  10.000  kg 
quantity  may  be  all  media  contaminated 
with  non-acute  hazardous  waste,  or  may 
include  2500  kg  of  media  contaminated 
with  acute  hazardous  waste,  1000  kg  of 
hazardous  waste,  and  1  kg  of  acute 
hazardous  waste;  and 

•  *        *        »        * 

(3)  The  Regional  Administrator  may 
grant  requests  on  a  case-by-case  basis  for 
up  to  an  additional  two  years  for 
treatability  studies  involving 
bioremediation.  The  Regional 
Administrator  may  grant  requests  on  a 
case-by-case  basis  for  quantity  limits  in 
excess  of  those  specified  in  paragraphs 
(e)(2)  (i)  and  (ii)  and  (0(4)  of  this 
section,  for  up  to  an  additional  5000  kg 
of  media  contaminated  with  non-acute 
hazardous  waste,  500  kg  of  non-acute 
hazardous  waste,  2500  kg  of  media 
contaminated  with  acute  hazardous 
waste  and  1  kg  of  acute  hazardous 
waste: 

(i)  In  response  to  requests  for 
authorization  to  ship,  store  and  conduct 
treatabilty  studies  on  additional 
quantities  in  advance  of  commencing 
treatability  studies.  Factors  to  be 
considered  in  reviewing  such  requests 
include  the  nature  of  the  technology,  the 
type  of  process  (e.g.,  batch  versus 
continuous),  size  of  the  unit  undergoing 


testing  (particularly  in  relation  to  scale- 
up  considerations),  the  time/quantity  of 
material  required  to  reach  steady  state 
operating  conditions,  or  test  design 
considerations  such  as  mass  balance 
calculations. 

(ii)  In  response  to  requests  for 
authorization  to  ship,  store  and  conduct 
treatability  studies  on  additional 
quantities  after  initiation  or  completion 
of  initial  treatability  studies,  when: 
There  has  been  an  equipment  or 
mechanical  failure  during  the  conduct 
of  a  treatability  study;  there  is  a  need  to 
verify  the  results  of  a  previously 
conducted  treatability  study;  there  is  a 
need  to  study  and  analyze  alternative 
techniques  within  a  previously 
evaluated  treatment  process:  or  there  is 
a  need  to  do  further  evaluation  of  an 
ongoing  treatability  study  to  determine 
final  specifications  for  treatment. 

(iii)  The  additional  quantities  and 
timeframes  allowed  in  paragraph  (e)(3) 
(i)  and  (ii)  of  this  section  are  subject  to 
all  the  provisions  in  paragraphs  (e)  (1) 
and  (e)(2)  (iii)  through  (vi)  of  this 
section.  The  generator  or  sample 
collector  must  apply  to  the  Regional 
Administrator  in  the  Region  where  the 
sample  is  collected  and  provide  in 
writing  the  following  information: 

(A)  The  reason  why  the  generator  or 
sample  collector  requires  additional 
time  or  quantity  of  sample  for 
treatability  study  evaluation  and  the 
additional  time  or  quantity  needed; 

(B)  Documentation  accounting  for  all 
samples  of  hazardous  wast&from  the 
waste  stream  which  have  been  sent  for 
or  undergone  treatabilitystudies 
including  the  date  each/previous  sample 
from  the  waste  stream/was  shipped,  the 
quantity  of  each  previous  shipment,  the 
laboratory  or  testing/facility  to  which  it 
was  shipped.  whaty(reatability  study 
processes  were  conducted  on  each 
sample  shipped,  and  the  available 
results  on  each  treatability  study; 

(C)  A  descriptiion  of  the  technical 
modifications  orlchange  in 
specifications  which  will  be  evaluated 
and  the  expectea  results; 

(D)  If  such  further  study  is  being 
required  due  to  equipment  or 
mechanical  failure,  the  applicant  must 
include  informaion  regarding  the 
reason  for  the  failure  or  breakdown  and 
also  include  what  procedures  or 
equipment  improvements  have  been 
made  to  protect  aghjnst  further 
breakdowns;  and 

(E)  Such  other  inforhsation  that  the 
Regional  Administrator^onsiders 
necessary. 

(0*  •  * 

(3)  No  more  than  a  total  of  10.000  kg 
of  "as  received"  media  contaminated 
with  non-acute  hazardous  waste.  2500 
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kg  of  media  contaminated  with  acute 
hazardous  waste  or  250  kg  of  other  "as 
received"  hazardous  waste  is  subject  to 
initiation  of  treatment  in  all  treatability 
studies  in  any  single  day.  "As  receive^" 
waste  refers  to  the  waste  as  received  in 
the  shipment  firom  the  generator  or 
<;ample  collector. 

(4)  The  quantity  of  "as  received" 
hazardous  waste  stored  at  the  facility  for 
the  purpose  of  evaluation  in  treatability 
studies  does  not  exceed  10,000  kg.  the 
total  of  which  can  include  10.000  kg  of 
media  contaminated  with  non-acute 


hazard(  us  waste.  2500  kg  of  media 
contam  nated  ;s^ith  acute  hazardous 
waste.   000  kg  of  non-acute  hazardous 
wastes  )ther  than  contaminated  media, 
and  1  k  J  of  acute  hazardous  waste.  This 
quantit  i  limitation  does  not  include' 
treatme  it  materials  (including 
nonhaz  irdous  solid  waste)  added  to  "as 
receive  1"  hazardous  waste. 


N) 


(5) 
elapse^ 
the  san 
than 
studies 


more  than  90  days  have 
since  the  treatability  study  for 
pie  was  completed,  or  no  more 

year  (two  years  for  treatability 
involving  bioremediation)  have 


elapsed  since  the  generator  or  sample 
collector  shipped  the  sample  to  the 
laboratory  or  testing  facility,  whichever 
date  first  occurs.  Up  to  500  kg  of  treated 
material  from  a  particular  waste  stream 
from  treatability  studies  may  be 
archived  for  future  evaluation  up  to  five 
years  from  the  date  of  initial  receipt. 
Quantities  of  materials  archived  are 
counted  against  the  total  storage  limit 
for  the  facility. 
•        *        •        •        * 

[FR  Doc.  94-3745  Filed  2-17-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[RAleaM  No.  34-33605;  File  No.  S7-d-«4] 
RIN  323»-AQ03 

Recordkeeping  and  Reporting 
Requirements  for  Trading  Systems 
Operated  by  Brokers  and  Dealers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rulemalcing. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  proposes 
Rule  17a-23  ("Rule")  under  the 
Securities  Exchange  Act  of  1934  to 
establish  recordkeeping  and  reporting 
requirements  for  brokers  and  dealers 
that  operate  automated  trading  systems. 
Registered  broker-dealers  sponsors  of 
these  systems  would  be  required  to 
maintain  participant,  volume  and 
transaction  records,  and  to  report 
system  activity  periodically  to  the 
Commission.  The  Rule  would  provide 
the  Commission  with  the  information 
necessary  to  effectively  monitor  and 
evaluate  these  systems. 
DATES:  Comments  must  be  received  on 
or  before  April  19, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Mail  Stop  &-9,  Washington. 
DC  20549.  Comment  letters  should  refer 
to  File  No.  S7-3-94,  and  will  be  made 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street  N\V., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  K.  Fuller.  Special  Counsel, 
Sheila  C.  Slevin,  Branch  Chief,  or 
Kristen  N.  Geyer,  Attorney  Advisor, 
202/272-2067,  Office  of  Automation 
and  International  Markets,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  room  5040  (Mail 
stop  5-1),  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission  solicits  comment  on 
proposed  Rule  17a-23  ("Rule") '  under 
the  Securities  Exchange  Act  of  1934 
("Act").i  Rule  17ft-23  would  require 
specific  recordkeeping  and  reporting  by 
broker-dealer  sponsors  of  screen-based 
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automi  ited  trading  systems  ("Broker- 
Dealer  Trading  System."  or  "BDTS"). 
Und  )r  the  Act.  sponsors  of  BDTSs 
must  register  as  broker-dealers,  and, 
ingly.  are  subject  to  the  general 
Keeping  and  reporting 
^ments  of  Section  17  of  the  Act 
I  rules  thereunder.  While  these 
juire  broker-dealers  to  keep 
record*  relating  to  general  brokerage 
activit  r  and  provide  the  Commission 
and  se  f-regulatory  organizations 
("SRO  ;")  access  to  those  records,  they 
do  not'require  BDTS  sponsors  to  keep 
records  that  separately  identify 
transai  lions  effected  through  an 
autom  Ited  trading  system  or  provide 
readil;  accessible  summaries  of  system 
volum ;,  identification  of  securities 
tradin  ,  on  such  system,  or  descriptions 
of  syst  )m  op>eration.  This  lack  of 
systen  -specific  information  makes  it 
difficu  t  for  the  Commission  to  evaluate 
the  op  jration  of  BDTSs  with  regard  to 
nation  il  market  system  goals,  to  monitor 
the  coi  npetitive  effects  of  these  systems, 
to  asc(  rtain  whether  broker-dealer 
regula  ion  remains  appropriate  for  the 
operat  on  of  such  systems,  and  to 
identi  y  areas  where  monitoring  of  such 
systen  s  may  be  improved  and  where 
SRO  s  irveillance  may  be  more 
appro  triately  tailored  to  the  detection  of 
fraudi  lent,  deceptive  and  manipulative 
practi(  es  in  an  automated  environment. 

The  Rule  would  establish  a  uniform 
reconlceeping  and  reporting  structure 
for  all  >roker-dealer  sponsors  of  BDTSs 
and  w  mid  provide  prospective 
sponsi  »rs  of  BE>TSs  with  certainty  as  to 
their  r  )sponsibilities  under  the  Act. 

n.  Exi  iting  Reporting  and 
Recor  Ikeeping  by  BDTSs 

Broler-dealers  operate  a  variety  of    . 
'  systems,  not  all  of  which 
be  considered  BDTSs  imder  the 
'he  Rule  as  proposed  would 
o  two  types  of  automated 
(1)  Systems  that  automatically 
orders  to  buy  or  sell  securities 
an  quotations  of  the  system 
or  its  affiliates;  and  (2)  systems 
automate  the  dissemination  or 
of  quotations,  orders,  or 
of  interest,  and  provide  a 
for  matching  or  crossing 
(or  for  otherwise  facilitating 
between  participants  to  the 
basic '  arms  of  securities  transactions 
throu|  h  use  of  the  system).  This  would 
incluc  e  trading  systems  that  have  been 
refem  d  to  in  previous  Commission 
releas  »s  as  proprietary  trading  systems 
("PTSp"),i  as  well  as  some  automated 
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trading  systems  operated  by  third 
market  makers. 

Currently.  BDTSs  are  subject  to 
Commission  oversight  through  broker- 
dealer  registration,  recordkeeping,  and 
reporting  requirements  in  the  Act.  In 
addition,  sponsors  of  a  number  of 
systems  have  obtained  no-action  letters 
as  discussed  below  that  require 
supplemental  recordkeeping  and 
reporting. 

A.  Broker-dealer  Requirements 

Like  any  other  entity  effecting 
securities  transactions,  sponsors  of 
BDTSs  must  comply  with  the  broker- 
dealer  registration  requirements  of  the 
Act.*  As  registered  broker-dealers, 
sponsors  are  subject  to  Section  17(a)  of 
the  Act  and  rules  thereunder,  which 
require  them  to  keep  current  records 
regarding  their  brokerage  activity  and  to 
file  certain  reports  with  the 
Commission.^  These  sponsors  also  are 
subject  to  oversight  by  an  SRO.* 
including  inspection  by  the  SRO  of  a 
sponsor's  internal  transaction  records. 
These  regulations  require  broker-dealers 
to  record,  maintain  and  make  available 
to  the  Commission  and  the  SROs 
information  about  any  trade  executed  by 
a  registered  broker-dealer,  including 
trades  executed  through  BDTSs,  but  do 


'The  activities  inherent  in  the  operation  of 
BDTSs  generally  require  the  system  sponsor  to 
register  with  the  Conuniislon  as  a  broker-dealer 
under  Section  15  of  the  Act.  Section  15(a)  of  the  Act 
generally  provides  that  a  "broker"  or  "dealer"  who 
uses  the  mails  or  any  means  of  interstate  commerce 
to  effect  transactions  in,  or  to  induce  or  attempt  to 
induce  the  purchase  or  sale  of,  any  security  must 
register  with  the  Commission,  unless  an  exemption 
applies.  Section  3(a)(4)  of  the  Act  defmes  a 
"broker"  as  "any  person  engaged  in  the  business  of 
effecting  transactions  in  securities  for  the  account 
of  others,  but  does  not  include  a  bank."  Section 
3(a)(5)  of  the  Act  defines  a  "dealer"  as  "any  person 
engaged  in  the  business  of  buying  and  selling 
securities  for  his  own  account,  through  a  broker  or 
otherwise,  but  does  not  include  a  bank,  or  any 
person  insofar  as  he  buys  or  sells  securities  for  his 
own  account,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a  regular 
business."  See  sections  3(a)(4),  3(a)(S)  and  15  of  the 
Act,  15  U.S.C  78c(a)(14),  78c(a)(15)  and  78o.  Cf. 
Letter  regarding  Security  Pacific  National  Bank 
(July  19.  1985). 

'See,  e.g..  Rule*  17a-3.  l7ft-4. 17a-S.  and  17a-    . 
11  (17  CFR  240.1 7a-3. 17«-»,  17a-5.and  17a-ll): 
and  17  CFR  Parts  400-405.  449-450.  Section  17(ai 
authorizes  the  Commission  to  require  broker- 
dealers  to  make  and  keep  such  records  and  to  make 
such  reports  as  the  Commission,  by  rule,  prescribes 
as  necessary  or  appropriate  in  the  public  interest, 
for  the  protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act,  such  as 
removing  impediments  to  the  national  market 
system  for  securities  and  for  the  clearance, 
settlement,  and  safeguarding  of  securities  and 
funds,  and  imposing  requirements  necessary  to 
make  such  regulation  and  control  reasonably 
complete  and  effective.  15  U.S.C  7eq(a). 

*  Registered  broker-dealers  that  effect  transactions 
in  the  over-the-counter  ("OTC")  market  are  required 
to  become  members  of  the  National  Association  of 
Securities  Dealers  ("NASD").  15  U.S.C  76o(b)(8). 
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not  require  broker-dealers  to  keep 
records  that  present  BDTS  activity 
separately  from  other  brokerage  activity, 
summarize  system  volume,  describe 
securities  traiding  on  the  system,  w 
describe  system  operation  and 
execution  methods  or  to  report  such 
information  on  a  regular  basis  in  a 
usable  format  to  the  Commission. 
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B.  No-action  Letters 

The  automation  of  a  broker-dealer's 
order  handling  through  BDTSs  often 
involves  the  use  of  order  execution 
algorithms  and  methodologies  that 
differ  from  traditional  broker-dealer 
operations.  Sponsors  of  these  BDTSs 
have  requested  and  received  assurances 
in  the  fbnn  of  no-action  letters  from  the 
Division  that  it  Mrill  not  recommend 
enforcement  action  if  the  system 
operates  without  registering  as  an 
exchange  or  other  registered  entity.^ 


^  The  Division  has  issued  D<>.«ctioa  letters  in  thia 
context  to  sponsors  of  22  trading  syatenM.  9  of 
which  are  operating  currently.  Sse  letters  regardli^g: 
Cantor  Fitzgerald C.P.  (October  1, 1993h  Lattice 
Network  (September  9,  1993):  Crasscom  Trading 
Network  (November  24, 1992):  Instinel 
Corporation's  "Market  Match"  Croaaii^  Seasion 
(December  6.  1991):  UMITrader  (November  25. 
1991  h  Franklin  Advantage  Crossing  Networks 
(November  22,  1991);  POSTTs  Reflned  Pricing 
Feature  (October  28,  1991k  Exchange  Services,  Inc 
(September  U.  1991).  (May  22,  1985).  and 
(September  5.  1985):  Portfolio  Trading  Ser>ices.  Inc. 
(May  16,  1991);  Wuoach  Auction  Systems,  h»c 
(February  28. 1991):  NYSAC  (Tune  15, 1990); 
CapitaLink  Bond  Auctioits,  bK-  (December  11, 
1989):  RM)  Securilies/Deha  CovenunenI  Optiona 
Uanuary  12,  1989):  ECON  Investment  Software 
(October  11, 1988):  POSrr  (Juty  28, 1987);  Instinet 
(August  8. 1906):  Security  Pacific  National  Bank 
(July  19.  1985).  (August  8.  1986):  Robert  L  Adler 
*  Co.  (August  7. 1985):  NAPEX  (August  2.  1985). 
()uly  14.  1986):  Troster  Singer  Corporation  (May  23, 
1985),  (September  3,  1985);  Transaction  Senices, 
Inc  (May  IS.  1985),  (September  5,  1985):  and  BftK 
Securities,  loc  (March  18,  1985),  (September  S. 
1985). 

The  9  active  BDTSs  which  tiave  been  issued  no- 
action  letters  ar«;  (1)  Instinet,  which  permits 
participants  to  enter  indications  of  trading  interest 
and  permits  other  subscribers  to  execute  against 
those  indications  of  intwest  automatically  through 
the  System:  (2)  Instinet  Crossing  Network,  a  daily 
after-noura  session  to  match  trades  for  execution  at 
the  day's  closing  price  on  lUe  primary  market  for 
exclvange-listed  stocks,  and  the  mean  of  the  closing 
Inside  bid  and  ask  prices  on  NASDAQ  for  issues 
traded  in  the  over-the-counter  market.  A 
subcomponent  of  the  Crossing  Network,  Instinet 
Market  Match,  matches  ortlers  to  buy  securities  in 
a  session  that  occurs  prior  to  the  opening  of  trading 
on  registered  exchanges  and  NASDAQ,  and 
subsequently  executes  the  orders  after  the  close  of 
the  day's  regular  trading  at  a  volume- weighted 
avarage  prica:  (3)  POSIT,  which  provides  order 
matching  and  execution  of  exchange-listed  and 
OTC  securities  by  institutional  customers  for  single 
stocks  or  substantial  securities  portfolios.  A 
subcomponent  of  POSIT,  POSITs  Volume 
WelghltKl  Average  l*ricing  Sessioa  matches 
participants'  orders  to  trade  equity  securities  prior 
to  the  opening  of  registered  exchanges  and  the 
NASDAQ  system  and  executes  matched  trades  at 
volume-weighted  avera^  prices  al  the  close  of  the 
day's  regular  trading  on  the  exchanges  and 
NASDAQ;  (4)  RM)--Oelta.  which  pcrmita  users  of 


In  addition  to  the  brokersiealer 
requirements  applicable  to  BDTS 
sponsors  eenerally,  these  systems  are 
monitored  through  conditions 
incorporated  into  such  no-action  letters, 
which  are  substantially  similar  to  the 
requirements  of  Rule  17a-23.a 

"i  he  Commission  [M'eviously  has 
considered  formali^ng  its  oversight  of 
automated  trading  systems.  Most 
recently,  the  Conunission  proposed  rule 
15c2-10.  wrhich  would  have  subjected 
sponsors  to  a  number  of  procedural  and 
substantive  requirements.* 

The  Commission  does  not  believe  it  is 
necessary  at  this  time  to  adopt  proposed 
rule  15c2-10.ra  At  the  same  time,  the 


the  system  lo  effect  trades  on  US.  TreMury  optioaa 
through  an  inlerroediary  or  't>liod  broker."  or  on  a 
fully  disclosed  basis  through  an  automated 
communications  network:  (5)  AZX.  Inc..  a  single- 
pries  auction  system  that  is  an  exchange  operating 
pursuant  to  a  so-celled  "limited  volume" 
exemption:  (6)  Cmsernm,  which  permits  a  network 
of  subscribers  linked  bv  computers  lo  enter  bids 
and  offers  in  high-yielcl  and  other  fixed-income 
bonds  to  be  matched  and  aulomaticatly  executed  by 
the  System:  (7)  The  Lattice  Network,  which 
facilitates  trading  in  registered  equity  securities  by 
combining  order-routing  and  order  matching 
features  lo  execute  transactions:  (8)  NAPEX.  which 
galliers  and  disseminates  lodicetkms  of  interest  for 
registered  limited  partnerships:  and  (9)  a  system 
operated  by  Cantor  Fitzgerald  G.P.,  which  facilitates 
trading  in  limited  partnership  interest  by  displaying 
offers  to  sell  and  bids  to  purchase  pubHcly 
registered  limited  partnership  interest. 

"These  conditions  require  system  sponsors  to 
submit  periodic  reports  to  the  staff  setting  forth 
volume  information,  names  of  system  participants 
and  applicants  denied  participation,  and  affiliatioiw 
betwreen  the  sponsor  and  system  participants.  Tha 
letters  also  require  sponsors  to  notify  the  staff  prior 
to  implementing  material  system  changes. 

»  See  Securities  Exchange  Act  Releasa  No.  26708 
(April  13.  1999),  54  FR  15429.  The  Commission 
received  comments  from  32  commenters  in 
response  to  the  1989  proposal  of  rule  15c2-l0  and 
the  Division's  Moriket  20O0  concept  release 
addressing  regulation  of  PTSs.  See  Securities 
Exchange  Act  Release  No.  30920  (July  14.  1992).  57 
FR  32587  {"Market  2000  concept  rehate")  at 
32594-32595  Sponsors  of  PTSs  generally  opposed 
the  rule,  while  SROs  generally  supported  Xhe  rule 
(except  to  the  extent  they  questioned  the  authority 
of  the  Commission  to  regulate  PTSs  as  broker- 
dealers  or  otherwise  believed  PTSs  should  be 
subject  to  the  same  regulation  as  SRO).  A  summary 
of  comments  that  were  made  on  the  1989  proposal 
and  the  Market  2000  Study  has  been  prepared  by 
the  Commission's  staff  and  is  available  in  public 
reference  file  S7-3-94.  See  aiso  Market  2O0O  An 
Examination  of  Current  E<fvity  Market 
Developments,  Division  of  Market  Regulation.  SEC 
(January  1994)  VMorkel  MOO  Study"l  Appendix  VI 
(Summary  of  Comments),  pp.  32-38. 

'".Some  commenters  to  proposed  rule  15c2-10 
and  the  Division's  Market  2000  Study  have  objected 
to  the  Commission's  regulation  of  BDTSs  as  broker- 
dealers.  They  have  arguiad  tliat  ceriain  BDTSs 
compete  (or  order  flow  with  the  exchanges  and 
should  be  sublet  to  exchange  registration  and 
regulation.  See  Market  2000  Study.  Appendix  M 
(Summary  of  Comments),  pp.  32-38.  The 
Commission  disagrees.  There  are  many  different 
competitors  for  order  flow,  eg.,  derivative  products. 
upstairs  dealers,  third  market  makers,  and  BDTSs. 
These  should  not  all  be  regulated  identically  simply 
because  they  compete  for  market  share.  The  level 
of  regulation  should  be  tailored  to  the  functions 


Commission  believes  there  is  a  need  for 
enhanced  recordkeeping  and  reporting 
by  sponsors  of  BDTSs,  as  described 
below. 

nL  Need  For  Oversight  of  Bn»k«r- 
Dealer  Trading  Syileint 

In  adopting  the  Act.  Congress 
recognized  the  need  for  oversight  of  the 
securities  markets  and  participants, 
including  requiring  appropriate  reports, 
to  ensure  the  maintenance  of  fair  and 
honest  markets  and  to  protect  the  public 
interest  •  •  The  Rule  will  further  these 
goals  by  enabling  the  Commission  to 
evaluate  the  operation  of  BDTSs  with 
regard  to  nationai  market  system  goals, 
to  monitor  the  competitive  efiiects  of 
these  systems,  to  asceitain  whether 
broker-dealer  regulation  remains 
appropriate  for  the  operation  of  such 
systems,  and  to  identify  areas  where 
monitoring  of  such  systems  may  be 
improved  and  where  SRO  surveillanoe 
may  be  more  appropriately  tailored  to 
the  detection  of  fraudulent,  deceptive 
and  manipulative  practices  in  an 
automated  environment. 

Automation  of  securities  trading 
provides  significant  tjenefits.'* 
Computerization,  however,  has 
undeniably  changed  the  operation  of  the 
securities  industry,  and  the  operation  of 
BDTSs  appears  to  be  a  significant  and 
growing  part  of  such  change.  The 
Commission's  efforts  to  gauge  the 
impact  of  automation  are  hindered  if 
critical  information  regarding  the 
activity  of  autoniated  systems  is  not 
re(X)rded  by  system  sponsors  and 
regularly  reported  to  the  Commission  in 
a  useful  form. 

Bet^use  existing  recordkeeping  and 
reporting  rules  do  not  require  broker- 
dealers  to  record  BDTS  volume  and 


being  performed  by  an  enti'y  and  the  corollary  need 
for  regulation.  The  functions  performed  by  BDTSs 
are  most  closely  aligned  wiih  the  functions 
performed  by  broker -dealers:  consequently,  broker- 
dealer  regulation  of  BDTS  sponsors  is  appropriate. 

"15  U.S.C  78h 

•>  Automation  of  securities  trading  reduces 
transaction  costs,  promotes  competition,  improves    • 
transparency  of  markets,  increases  opporiunities  for 
best  execution  and  enlarges  the  opportunities  for 
orders  to  be  executed  without  the  participation  of 
a  dealer.  See  Letter  from  ftichard  C.  Breeden. 
Chairman.  SEC.  to  Edward  ).  Markey.  Cbairmao, 
Subcomm.  on  Telecommunications  and  Finance, 
Comm.  on  Energy  and  Commerce.  U.S.  House  of 
Representatives.  July  11.  1991.  attaching 
memorandum  to  Cliairman  Breeden  from  the 
Division  ("Breeden  Letter"),  at  11-15  (discussing 
how  computerization  of  trading  generally  is 
consistent  with  national  market  system  goals) 
reprimed  in  Market  2000Concppi  Release,  57  FR 
32587  (July  22.  1992).  Technology  is  not  infallible, 
however.  Automated  markets  are  \-ulnerable  to 
myriad  difTiculties  which  could  affect  market 
operation  ar»d  stability,  including  hardware  failure, 
telecommunications  interruptions,  software  failure 
and  design  flaws,  and  intrusion  by  unauthorized 
persons. 


activity  information  separately  from 
other  brokerage  activity  or  to  report 
such  information  to  the  Commission  on 
a  regular  basis,  the  Commission  receives 
system-specific  information  only 
through  conditions  to  no-action  letters, 
as  described  above.  The  no-action  letter 
process  is  an  imperfect  vehicle  for  these 
purpose^-  it  provides  the  Commission 
with  information  on  a  limited  number  of 
BDTSs,  and  does  not  provide  sufficient 
clarity  and  guidance  to  enable 
prospective  sponsors  of  BDTSs  to  assess 
accurately  their  ^tential  obligations 
under  the  Act.  In  order  to  review  trading 
effected  through  an  automated  system 
that  is  not  subject  to  a  no-action  letter,' J 
or  to  analyze  trading  patterns  in  BDTSs 
as  a  whole,  the  Commission  or  SROs 
currently  would  have  to  cull  system- 
specific  information  from  each 
sponsor's  extensive  brokerage  activity 
records  or  rely  on  system  sponsors  to  do 
so  voluntarily  each  time  the 
Commission  needed  such  information, 
an  inefficient  and  time-consuming 
task-K 

A.  Market  Structure  and  Competitive 
Concerns 

In  the  Securities  Acts  Amendments  of 
1975  ("1975  Amendments"),  Congress 
clearly  intended  that  the  Commission 
actively  evaluate  its  own  regulations, 
the  regulations  of  SROs,  and  the 
functioning  of  the  securities  market  in 
general  to  mrther  national  market 
system  goals  and  ensure  that  the  public 
interest  is  protected  as  the  national 
market  system  develops.  ■$  Although  the 
Act  recognizes  that  computerized 
trading  generally  has  positive 
implications  for  the  National  Market 
System,'*  the  Commission  must 
thoroughly  examine  the  implications  of 
automated  trading  systems  in  order  to 
fulfill  its  responsibilities  under  the  1975 
Amendments.''' 

As  the  number,  variety,  complexity, 
and  trading  volume  of  BDTSs  continues 


"In  this  release,  the  concept  of  transactions  being 
"effected  through"  •  trading  system  includes  the 
matching,  croMing  or  other  negotiating  of  execution 
terms  through  the  communication  facilities  of  such 
a  system.  For  these  purposes,  transactions  can  be 
considered  "effected  through"  BDTSs  even  if  a 
transaction  that  is  matched,  crossed,  or  negotiated 
through  system  facilities  ultimately  is  executed, 
compared,  confirmed,  cleared  and/or  settled 
through  means  other  than  the  system. 

'*These  concerns  are  minimized  to  some  extent 
with  regard  to  broker-dealers  which  operate  solely 
as  a  BDTS: 

"See.  eg.,  S.  Rep.  No.  75.  94th  Cong.,  1st  Sess. 
(1975)  ("Senate  Report")  at  12-14. 

'•See  Section  llA(a)(l)(B)  of  the  Act  ("new  data 
processing  and  communications  techniques  create 
the  opportunity  for  more  efficient  and  effective 
market  operations"):  Breeden  Letter,  57  FR  32587 
at  32601. 

"(y.  Senate  Report,  at  9;  Breeden  Utter,  57  FR 
32587.  at  32601. 


to  exf  and.  these  systems  have  the 
poten  ial  to  significantly  affect  over-the- 
count  ir  trading  markets, ■«  and  trading 
patter  is  in  listed  securities. '»  Volume 
statistics  and  other  information  obtained 
from  t  lese  systems  would  enable  the 
Comn  ission  on  an  ongoing  basis  to 
assess  the  effiects  of  these  systems  on  the 
natioj  al  market  system  structure.20 
Becauise  market  reporting  mechanisms 
do  not  separately  identify  trades 
occur  ing  through  BDTSs.^'  absent  a 
review '  of  each  system  sponsor's  records 
the  C<  mmission  obtains  incomplete 
inforr  lation  about  industry-wide  BDTS 
volun  e  and  trading  activity,  making  it 
diffici  lit  to  measure  accurately  the  effect 
of  the  ,e  systems  on  market 
transf  arency,  competition,  and  the 
distril  ution  of  trading  activity  among 
diffen  nt  markets. 

Not  only  may  a  significant  amount  of 
tradir  i  in  national  market  system 
securi  ;ies  occur  through  BDTSs.  it  is 
proba  )le  that  sponsors  will  continue  to 
create  BDTSs  to  facilitate  transactions  in 
produ  :ts  not  trading  in  organized 
marke  ts,  including  various  derivative 
produ  :ts.  Standardized  reporting 
requii  »ments  would  assist  the 
Comn  ission  in  monitoring  the 


•o For  example,  trade  volume  on  PTSs  has 
steadil)  increased  since  1989.  The  total  share 
volume  on  PTSs  was  almost  the  same  in  the  first 
half  of   993  (4.7  billion)  as  for  the  entire  1992  year 
(4.9  bill  on),  which  was  itself  an  increase  of  more 
than  60  %>  over  the  previous  year's  volume  of  2.9 
billion.  Mmost  87%  of  the  PTS  volume  in  the  first 
half  of   993  was  in  NASDAQ  stocks.  13%  was  in 
listed  SI  Dcks.  Although  still  relatively  low.  the 
rising  11  and  in  PTS  volume  is  consistent  with  the 
increas  ng  volume  occurring  in  the  equity  markets 
as  a  wh  )le.  During  the  first  half  of  1993.  PTSs 
capture  i  1.4%  of  the  volume  in  NYSE  stocks  and 
13%  of  ihe  volume  in  NASDAQ/NMS  stocks. 
Market  JOOO  Study.  Study  n  (Structure  of  U.S. 
Equity  I  Markets),  p.  13. 

•*Foi  example,  third  market  tnakers  handled 
7.4%  ol  reported  NYSE  volume  in  1993  and  9.3% 
of  the  n  ported  trades.  Market  2000  Study.  Study  n 
(Structt  re  of  U.S.  Equity  MarkeU),  p.  11.  Under 
current  reporting  requirements,  the  Commission 
cannot  eadily  identify  how  much  of  third  market 
volume  is  attributable  to  transactions  effected 
througt  BDTSs. 

»In  I  articular,  Rule  17a-23  can  provide  the 
Commii  sion  with  information  not  currently 
availabi  9  about  technological  developments  and 
market  itnicture  changes  that  could  affect  national 
market  lystems.  For  example,  no  current 
recordkeeping  or  reporting  requirement  provides  a 
'  means  ^r  assessing  the  potential  Impact  of 
redirecting  order  flow  from  trading  systems 
operatei  I  by  SROs.  which  are  fully  integrated  into 
the  nati  )nal  market  system,  to  BDTSs. 

'I  Tra  les  occurring  through  BDTSs  are  subject  to 
Ihe  sam  >  reporting  requirements  as  other  trades 
execute  1  by  registered  broker-dealers,  and  therefore 
are  gen(  rally  reported  to  consolidated  reporting 
system!  during  normal  trading  hours  and  to  SROs 
for  regu  atory  purposes  after  normal  trading  hours. 
These  r  tported  trades,  however,  are  not  identified 
as  occutrlng  through  BDTSs,  making  it  difficult  to 
obtain  accurate  trading  volume  data  for  BDTSs 
which  *e  not  otherwise  providing  data  to  the 
Commii  sion. 


interaction  between  activity  in  these 
markets  and  activity  in  underlying 
markets.  In  addition,  some  of  these 
"niche"  systems  may  provide  the  only 
readily  identifiable  source  of  trading 
opportunity  in  a  particular  over-the- 
counter  instrument.22  A  reporting 
mechanism  such  as  Rule  17a-23  would 
help  alleviate  the  difficulty  of  obtaining 
accurate  information  on  a  regular  basis 
about  cumulative  trading  in  these 
instruments. 

B.  Adequacy  of  Broker-dealer 
Regulation  and  the  Detection  of 
Fraudulent  or  Manipulative  Activity 

The  information  required  by  the  Rule 
is  necessary  to  understand  the 
implications  of  the  ongoing  integration 
of  BDTSs  into  existing  market  structures 
and  to  evaluate  the  appropriateness  of 
current  regulations  and  oversight  as 
applied  to  non-traditional  market 
participants,^}  such  as  automated  third 
market  makers.  In  its  Market  200  J 
Study,  the  Division  recommended 
trading  principles  to  which  third  market 
makers  should  adhere  and  the 
development  by  SROs  of  examination 
modules  tailored  to  third  market 
makers.2*  Recordkeeping  and  reporting 
that  specifically  identifies  trading 
activity  in  BDTSs  operated  by  third 
market  makers  is  a  crucial  element  in 
enhancing  current  oversight  programs  of 
these  automated  dealers. 
Comprehensive  examination  of  these 
market  makers  would  be  enhanced  by 
the  ready  availability  of  information 
about  execution  algorithms,  transaction 
records,  and  activity  summaries. 
Without  such  information,  it  is  difficult 
for  the  SROs  to  evaluate  and  monitor 
the  trading  activity  of  automated  third- 
market  makers  and  other  BDTSs 


52  The  Division  has  issued  no-action  letters  to  four 
automated  trading  systems  which  provide  a  trading 
facility  for  securities  otherwise  trading  in  a 
dispersed  manner  RMJDelia  (Treasury  options); 
CrossCom  (high-yield  debt);  and  NAPEX  and  Cantor 
Fitzgerald's  system  (limited  partnership  interests). 

J' The  fact  that  BDTSs  do  not  conform  to 
traditional  conceptions  of  broker-dealer  activity 
does  not.  by  itself,  mean  that  such  systems  are 
securities  "exchanges."  The  Commission  has 
interpreted  the  definition  of  "exchange"  primarily 
to  encompass  those  entities  that  have  been 
designed,  whether  through  trading  rules, 
operational  procedures,  or  business  incentives,  to 
centralize  trading  and  provide  buy  and  sell 
quotations  on  a  regular  or  continuous  basis  so  that 
purchasers  or  sellers  have  a  reasonable  expectation 
that  they  can  regularly  execute  their  orders  at  those 
price  quotations.  For  a  discussion  of  factors  relevant 
to  applicability  of  exchange  definition,  see 
Securities  Exchange  Act  Release  No.  27611  Qanuary 
12,  1990).  55  FR  1890:  Board  of  Trade  of  the  City 
of  Chicago  v.  SEC.  923  F.2d  1270  (7lh  Cir.  1991). 
rehearing  en  banc  denied.  No.  90-1246  (7th  Or. 
1991):  and  In  re  Wunsch  Auction  Systems.  Inc., 
Securities  Exchange  Act  Release  No.  28899 
(February  20. 1991 ).  56  FR  8377. 

>«  Market  2000  Study.  Main  Report,  pp.  25-26. 


accurately.25  This  difficulty  inhibits  the 
ability  of  the  SROs  and  the  Commission 
to  ensure  that  broker-dealer  regulation 
keeps  pace  with  the  changing  attributes 
of  technologically  advanced  broker- 
dealers. 

The  lack  of  routinely  reported, 
system-specific  information  in  a  useful 
format  also  hampers  the  Commission's 
ability  to  identify  areas  where  SRO 
surveillance  may  be  more  appropriately 
tailored  to  the  detection  of  fraudulent, 
deceptive  and  manipulative  practices  in 
an  automated  environment.  Although 
sponsors  of  BDTSs  are  regulated  as 
broker-dealers,  automation  of  their 
activities  has  enabled  these  entities  to 
collect,  disseminate,  and  process  trading 
interest  and  activity  in  a  manner  that  is 
not  customary  of  (and  often  not  possible 
with)  traditional  non-automated  broker- 
dealer  trading  techniques.  This  has  the 
potential  to  expose  these  non-traditional 
broker-dealer  systems  to  manipulative 
practices  typically  associated  with 
markets,  not  with  traditional  broker- 
dealers.  The  availability  of  system- 
specific  trading  information  to 
appropriate  SROs  will  provide  better 
tools  to  detect  potential  trading 
abuses.26 

The  Rule  also  would  enable  the 
Commission  to  identify  ways  in  which 
securities  law  violations  can  occur  in  an 
automated  environment.  For  example, 
the  availability  of  automated  means  for 
a  broker-dealer  to  broadcast  interest  in 
securities,  to  groups  whose  composition 
is  not  determined  by  the  broker-dealer, 
may  make  it  more  difficult  for  the 
broker-dealer  to  satisfy  the  conditions  of 
Rule  144A  under  the  Securities  Act." 
The  Rule  would  provide  the 
Commission  with  information  necessary 
to  its  evaluation  of  the  effectiveness  and 


>>For  example,  understanding  the  execution 
algorithms  of  a  BDTS  is  necessary  to  evaluate 
whether  the  automated  execution  provided  by  the 
system  complies  with  SRO  fair  practice  rules.  The 
Rule  would  require  a  BDTS  sponsor  to  provide  the 
Conunission  with  information  describing  the 
system's  operation  and  execution  procedures,  so 
that  the  Commission  may  evaluate  the  system's 
volume  and  activity  information  accurately. 

>*The  Commission  recognizes  that  there  are 
significant  economic  incentives  for  BDTSs  to 
provide  reliable  and  fair  facilities  for  experienced 
market  participants  to  effect  transactions.  Economic 
incentives,  however,  will  not  always  provide 
sufficient  motivation  to  prevent  fraudulent 
practices.  See  Oversight  Hearings  on  the  Future  of 
the  Stock  Market  Focusing  on  Proprietary  Trading 
Systems  Before  the  Subcomm.  on 
Telecommunications  and  Finance  of  the  House 
Comm.  on  Energy  and  Commerce.  103d  Cong..  1st 
Sess.' (May  26. 1993). 

>^In  this  context,  sponsors  should  consider  that 
■equirements  of  the  Securities  Act  may  make  it 
mappropriate  for  broker-dealers  to  trade  certain 
restricted  or  unregistered  securities  on  BDTSs 
unless  the  system  is  configured  to  accommodate 
Securities  Act  regulations  governing  trading  of  such 
securities. 


enforceability  of  the  securities  laws  in 
an  automated  trading  environment, 
which  is  currently  not  readily  available. 

IV.  Description  of  the  Rule 

The  proposed  Rule  would  require  a 
registered  broker-dealer  who  acts  as  the 
sponsor  of  a  "broker-dealer  trading 
system"  to  make  and  keep  current 
specified  records,  and  file  reports  with 
the  Commission  and  the  appropriate 
SRO  on  proposed  Form  17A-23.  The 
records  that  system  sponsors  would  be 
required  to  keep  under  the  Rule  consist 
of:  (1)  daily  summaries  of  trading  in  the 
-system  and  time-sequenced  records  of 
trades;  (2)  information  regarding  system 
participants  and  applicants  who  have 
been  refused  participation  in  the 
system;  and  (3)  notices  sent  by  the 
sponsor  to  participants.28  The  reports 
that  system  sponsors  would  be  required 
to  file  under  the  Rule  consist  of:  (1)  An 
initial  description  of  the  system, 
including  its  organization,  operation, 
automated  facilities,  and  date  of 
commencement  of  o{>eration;  (2) 
quarterly  summaries  of  activity  in  the 
system;  and  (3)  notification,  when 
appropriate,  of  material  changes  to  the 
system  and  its  cessation  of  operations.^* 

A.  Scope 

1.  Application  to  Registered  Broker- 
Dealers 

Rule  17a-23  applies  to  any 
"registered  broker  or  dealer"  that  acts  as 
the  sponsor  of  a  trading  system. 
"Registered  broker  or  dealer"  is  defined 
in  Section  3(a)(48)  of  the  Act  to  include 
any  broker  or  dealer  registered  or 
required  to  register  pursuant  to  section 
15(b)  (the  majority  of  broker-dealers)  or 
15B  (municipal  securities  broker- 
dealers)  of  the  Act.30  As  noted  earlier, 


»The  Rule  would  not  require  sponsors  of  BDTSs 
to  duplicate  trading  records  maintained  in  the 
course  of  its  normal  recordkeeping  operations; 
however,  the  Rule  virould  require  that  sponsors 
develop  and  maintain  the  ability  to  sort  and  retrieve 
system  records  separately. 

"The  Rule  does  not  dictate  a  format  for 
submitting  Ihe  required  information.  This  %vill 
enable  a  BDTS  sponsor  to  comply  with  this 
requirement  without  significant  adjustment  to  its 
own  internal  volume  monitoring  systems. 

"The  Rule  would  not  apply  to  government 
securities  brokers  or  government  securities  dealers 
registered  under  Section  1 5C  of  the  Act,  which  are 
required  to  comply  with  the  recordkeeping  and 
reporting  requirements  of  regulations  promulgated 
by  the  Department  of  the  Treasury  under  the 
Government  SecuritiM  Act  of  1986, 17  CFR  400  et 
seq.  In  addition,  the  Rule  would  not  apply  to 
operators  of  systems  that  do  not  involve  activities 
requiring  broker-dealer  registration,  such  as 
"bulletin  board"  systems  displaying  quotations  and 
orders,  and  identifying  telephone  numbers  or  other 
information  to  allow  participants  to  contact  an 
entity  displaying  quotations  or  orders  without 
further  intercession  and  without  receipt  of 
transaction-based  compensation  by  the  system 


absent  an  exemption  from  or  exception 
to  the  broker-dealer  registration 
provisions  of  the  Act.  the  types  of 
activities  conducted  by  BDTSs  can  be 
lawfully  conducted  onlfby  a  broker- 
dealer  registered  with  the  Commission 
pursuant  to  the  Act. 

2.  Sponsor 

The  Rule  defines  a  sponsor  as  "any 
entity  that  organizes,  operates, 
administers,  or  otherwise  directly 
controls  a  broker-dealer  trading 
system."  In  addition,  the  Rule  includes 
within  this  term  any  registered  broker- 
dealer  that  regularly  executes  or 
processes  transactions  on  behalf  of 
participants  of  a  system  operated  by  a 
non-registered  entity.  This  provision  is 
designed  to  prevent  the  operator  of  a 
BDTS  from  avoiding  applicability  of  the 
Rule  to  its  system  by  avoiding 
registration  as  a  broker-dealer.  Some 
entities  that  operate  BDTSs  may  attempt 
to  do  this  by  "contracting  out" 
responsibility  for  executing  system 
transactions  to  another  entity  (which 
generally  would  not  be  considered  to 
operate,  administer  or  control  the 
system).}'  In  such  circumstances  Rule 
17a-23  would  apply  to  the  registered 
broker-dealer  executing  transactions  on 
behalf  of  the  system  sponsor.  Although 
the  Commission  recognizes  the  need  to 
allow  for  flexibility  in  a  trading  system's 
operational  structure,  improved 
oversight  of  BDTSs  can  be  achieved 
only  if  automated  trading  systems 
provide  uniform  and  consistent 
information  to  the  Commission  and  the 
SROs  on  a  regular  basis,  regardless  of 
organizational  structure. 

3.  Broker-dealer  Trading  System 

The  term  "broker-dealer  trading 
system"  is  defined  as  "(i)  any  system 
that  automatically  executes  orders  to 
buy  or  sell  securities  against  quotations 
of  the  system  sponsor  or  its  affiliates 
•  *  •  or  (ii)  any  system  that  both 
automates  the  dissemination  or 
collection  of  quotations,  orders  to  buy  or 
sell  securities,  or  indications  by  any 

E arson  announcing  a  general  interest  in 
uying  or  selling  a  security,  submitted 
by  entities  other  than  the  system 
sponsor  and  its  affiliates,  and  provides 
a  mechanism  for  matching  or  crossing 


operator.  See  Letters  regarding  Farmland  Industries. 
Inc.  (Aug.  26, 1991);  Troy  Capiul  Services,  Inc. 
(May  1. 1990):  Real  Estate  Financing  Partnership 
(May  1. 1990):  Ivestex  Investment  Exchange,  Inc. 
(April  9. 1990):  and  Petroleum  Information 
Corporation  (Nov.  28, 1989).  Cf.  Securitiet 
Exchange  Act  Release  No.  27017  (July  11. 1989).  54' 
FR  30013,  text  accompanying  n.  66. 

>•  Such  an  arrangement  may  be  permissible  in 
certain  circumstances,  however  the  Divilion  will 
evaluate  such  arrangements  based  on  the  (acts  and 
circumstances  of  each  case. 
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orders  in  the  system,  or  for  otherwise 
facilitating  agreement  between 
participants  to  the  basic  terms  of  a 
purchase  or  sale  of  a  security  through 
use  of  the  systelh."  (Emphasis  added.) 

This  definition  is  intentionally  broad. 
Part  (i)  of  the  definition  would  include 
systems  that  provide  automated  access 
to,  and  execution  against,  proprietary 
two-sided  quotations  of  market  makers. 
This  would  make  the  Rule  applicable  to 
large,  integrated  dealers  in  NASDAQ 
and  exchange-listed  securities  that  offer 
automated  execution  of  the  market 
orders  of  other  brokers  and  dealers  at 
the  best  consolidated  bid  and  ask 
price.32 

Part  (ii)  of  the  definition  would  only 
apply  to  systems  that  both  automate  the 
collection  or  dissemination  of  orders, 
interest,  or  quotations,  and  provide  a 
mechanism  for  matching,  crossing,  or 
otherwise  facilitating  execution  of 
orders  through  the  system.  In  order  for 
a  system  to  fall  within  this  part  of  the 
definition,  it  must  provide  a  mechanism 
for  facilitating  participant  agreement  to 
the  terms  of  a  transaction  through  use  of 
the  system.33  Broker-dealer  operated 
systems  that  automate  the  collection  of 
orders,  but  do  not  provide  a  mechanism 
for  matching,  crossing,  or  facilitating 
participant  agreement  to  terms  of  a 
transaction  through  use  of  the  system 
would  not  be  included  in  this 
definition.^*  The  definition  would 
include  systems  that  automate  the 
collection  of  orders  and  match  those 
orders  against  other  participant  trading 
interest,  regardless  of  whether  or  not 
those  orders  are  disseminated  to  system 
participants  prior  to  matching.3s 


"  Some  of  these  systems  also  offer  the  possibility 
of  price  improvement  for  orders  in  securities  whose 
bid/ ask  spread  exceeds  dePmed  parameters  and 
limit  order  protection  for  priced  orders  that  are 
"away"  from  the  inside  market. 

"The  tenn  "use  of  the  system"  include* 
contacting  the  sponsor  of  a  system  to  Tinalize  a 
transaction  based  on  trading  interest  displayed  in 
the  system,  whether  such  contact  is  telephonic  or 
automated.  See  note  34,  infm. 

><  Several  broker -dealers  operate  "bulletin  board" 
systems  on  which  participants  display  indications 
of  interest  or  orders  and  provide  telephone  numbers 
or  other  identifying  information.  Other  system  tisers 
may  then  utilize  this  information  to  contact  that 
participant  directly  and  execute  a  transaction 
without  intercession  by  the  system  or  the  system 
operator.  Such  an  arrangement  does  not  allow 
participants  to  agree  to  the  terms  of  a  transaction 
"through  use  of  the  system":  participants  must 
contact  eacti  other  ouisideof  system  facilities  or  the 
system  sponsor  to  conclude  a  transaction. 
Therefore,  the  Rule  would  not  apply  to  these 
systems.  In  contrast,  the  Rule  would  apply  to 
broker-dealer  operated  systems  that  automate  the 
collection  of  orders,  and  display  those  orders  to 
participants,  but  require  a  participant  to  contact  the 
system  sponsor  telephonically  or  otherwise  (rather 
than  another  participant)  in  order  to  finalize  a 
transaction  through  the  system. 

"  If  a  match  of  trading  interest  occurs  in  listed 
securities  subject  to  off-exchange  trading 


4.  Exc  usions 

A  n  imber  of  broker-dealer  automated 
syster  is  have  been  expressly  excluded 
from  t  le  definition  of  "broker-dealer 
tradin  ;  systems"  to  clarify  application 
of  the  Rule.  The  Commission  recognizes 
that  m  any  broker-dealers  have 
autoir  ated  their  internal  operations 
witho  It  significantly  changing  the 
natun  of  traditional  broker-dealer 
opera  ions.  For  this  reason,  the  Rule 
woulc  not  apply  to  a  system  that  merely 
autom  ates  the  collection  and  routing  of 
orders  to  the  sponsor's  trading  desk, 
throuj  h  automation  of  the  sponsor's 
order  (ntry.  order  collection  or  internal 
order-  -outing  functions.  Nor  would  it 
apply  to  a  system  that  merely  routes 
custoi  ler  orders  to  the  execution 
facilit  es  of  another  dealer,  a  registered 
natior  al  securities  exchange,  or  a 
tradin }  system  operated  by  a  person 
other  ban  the  routing  system  operator.  3* 
These  exclusions  are  premised  on  the 
Comn  ission's  view  that  these  routing 
syster  is  do  not  require  the  same  degree 
of  Coi  imission  oversight  and  SRO 
survel  lance  as  systems  that  have 
autom  ated  mechanisms  for  facilitating 
securi  ;ies  transactions  outside  of 
traditi  anal  organized  markets  or 
traditi  anal  over-the-counter  brokerage 
activi'  ies.  Because  routing  systems 
direct  orders  to  organized  markets  such 
as  exc  langes,  these  systems  are 
integr  illy  tied  into  existing  market 
oversi  ^ht  structures  and  do  not  pose  the 
same  i  oncems  regarding  potential 
effectj  on  the  national  market  system. 

Thel  Commission  solicits  comment  on 
whethier  the  Rule  should  also  exclude 
interd  jaler  brokers  that  facilitate  trading 
of  mu]  ticipal  or  government  securities." 

B.  i?e^  uirements  of  the  Rule 

1.  Rec  irdkeeping 

Un<  er  the  Rule,  system  sponsors 
woul(  be  required  to  keep  and  make 
availa  )le  to  the  Commission  and  the 
appro  )riate  SRO,  upon  request,  records 
of:  (1)  daily  summaries  of  trading  in  the 
systen  i  (including  number  of 
transitions,  transaction  volume, 
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i  )ns,  the  system  would  generally  send  those 
orders  to  an  exchange  or  other  market 
be  "printed"  as  an  "agency  cross." 
exclusion  would  only  apply  to  systems 
roule  customer  orders  to  other  execution 
vithout  any  intervening  matching  or 
by  the  system.  Systems  which  match  or 
oifiers  internally  and  then  route  the  matched 
an  exchange  or  other  execution  center  for 
as  an  "agency  cross"  would  not  be 
from  application  of  the  Rule  under  this 
See  note  3S. 
iroposed.  the  Rule  would  apply  to 

brokers  facilitating  trading  in  municipal 
gove^ment  securities  registered  under  Sections 
.  The  Rule  would  not  apply  to  interdealer 
registered  under  Section  15C.  See  note  30. 


securities  traded,  and  number  of 
quotations  and  orders  placed  by 
participants);  (2)  the  identities  of  system 
participants  (including  any  affiliations 
between  those  participants  and  the 
sponsor)  and  applicants  who  have  been 
refused  participation  in  the  system;  and 
(3)  time-sequenced  records  of  each 
transaction  effected  through  the  system. 
The  sponsor  would  be  required  to  keep 
these  records,  as  well  as  any  notices 
provided  by  the  sponsor  to  participants, 
for  three  years  (the  first  two  years  in  an 
easily  accessible  place). 

Sponsors  of  BDTSs  already  may  be 
maintaining  some  or  all  of  the 
transaction  information  pursuant  to  the 
requirements  of  Rules  17a-3  or  17a-4 
under  the  Act.  The  Rule  does  not 
require  a  sponsor  to  keep  duplicate 
records  in  such  cimmistances,  if  the 
sponsor's  recordkeeping  system  can  sort 
and  retrieve  the  information  required 
under  the  Rule  from  its  other  records 
promptly  upon  request. 

2.  Reporting 

Sponsors  also  would  be  required  to 
file  confidential  reports  with  the 
Commission  (with  duplicate  originals 
filed  simultaneously  with  the 
appropriate  SRO)  in  accordance  with 
proposed  Form  17A-23.  This  Form 
would  contain  three  parts:  (1)  an  initial 
report  filed  at  least  20  calendar  days 
prior  to  the  operation  of  the  system;  (2) 
quarterly  reports  filed  within  20 
calendar  days  after  the  end  of  the 
calendar  quarter;  and  (3)  a  final  report 
filed  within  10  calendar  days  after  a 
sponsor  ceases  to  operate  the  trading 
system.  The  pre-operational  report 
would  describe  the  system,  its 
procedures  for  reviewing  capacity, 
seciority  and  contingency  planning,  and 
protecting  participant  funds  and 
securities  (if  an  entity  other  than  the 
sponsor  will  hold  or  safeguard 
participant  funds  or  securities  on  a 
regular  basis).  It  also  would  identify  an 
appropriate  system  contact.  The 
quarterly  reports  would  contain  volume 
information,  notification  of  the  intent  to 
offer  (or  the  current  availability  of) 
services  to  U.S.  customers  that  would 
allow  them  to  trade  with  entities  outside 
the  U.S.  otherwise  than  through  a 
registered  broker  or  dealer,38  and 
notification  of  material  system  changes. 
The  report  notifying  the  Commission  of 
cessation  of  operations  would  contain, 


-'"See  Securities  Exchange  Act  Release  No.  27017 
(July  13, 1989),  54  FR  30013  (foreign  broker  dealers 
whose  quotes  are  distributed  through  third-party 
systems  may  not  initiate  contacts  with  U.S.  persons 
without  registering  as  broker -dealers  under  §  IS  of 
the  Act,  except  as  allowed  by  Rule  15a-6). 
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in  addition  to  the  notification,  a  final 
transaction  summary. 

3.  Record  Maintenance 

Records  may  be  produced, 
reproduced,  and  maintained  pursuant  to 
the  provisions  of  Rule  17a-4(f)  under 
the  Act.39  Although  record  maintenance 
under  the  Rule  is  the  sole  responsibility 
of  the  sponsor,  records  required  to  be 
maintained  and  preserved  under  the 
Rule  may  be  prepared  or  maintained  by 
a  service  bureau,  depository  or  other 
recordkeeping  service  on  behalf  of  the 
sponsor,  provided  such  entity  complies 
with  Rule  17a-4(i)  under  the  Act. 

4.  Exemptions 

The  Commission  could  exempt  any 
system  sponsor  from  any  or  all  of  these 
requirements,  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors,  the  maintenance 
of  fair  and  orderly  markets  and  the 
removal  of  impediments  to,  and 
perfection  of  the  mechanisms  of,  a 
national  market  system  for  securities 
and  a  national  system  for  the  clearance 
and  settlement  of  securities 
transactions. 

C.  Effect  of  the  Rule  on  Existing  No- 
Action  Letters*^ 

The  Commission  recognizes  that 
BDTS  sponsors  subject  to  no-action 
letters  already  may  comply  with  many 
of  the  reporting  requirements  of  the 
Rule  pursuant  to  conditions  of  such 
letters.  The  Commission  anticipates  that 
the  Rule  would  become  effective  six 
months  after  adoption.  Sponsors  of 
BDTSs  subject  to  reporting  requirements 
pursuant  to  no-action  letters  or  other 
Commission  orders  may  contact  the 
Division  to  discuss  the  continuing 
applicability  of  such  conditions  if  the 
Rule  is  adopted. 

V.  Request  for  Comments 

The  Commission  requests  comment 
on  the  issues  raised  in  the  release. 


"Rule  17a-4(0  provides  for  the  maintenance  of 
records  on  microfilm.  The  Commission  recognizes 
that  BDTS  sponsors  generally  will  wish  to  maintain 
records  in  electronic  formats.  The  Commission  has 
proposed  and  published  for  comment  an 
amendment  to  Rule  17a-4  which  would  provide  for 
optical  disk  storage  if  certain  protective  safeguards 
are  employed  to  preserve  the  data.  See  Securities 
Exchange  Act  Release  No.  32609  (July  9.  1993),  58 
FR  38092.  See  also  Letter  to  Michael  D.  Udoff. 
Chairman,  Ad  Hoc  Record  Retention  Conmiittee. 
Securities  Industry  Association,  Re:  Optical  Storage 
Technology  (June  18,  1993). 

*>The  Rule  does  not  address  the  issue  of  whether 
a  particular  trading  system  may  be  required  to 
register  as  a  national  securities  exchange,  clearing 
agency,  or  other  SRO.  Sponsors  of  BDTSs  seeking 
relief  from  exchange,  clearing  agency,  and  other 
SRO  registration  requirements  may  continue  to 
request  no-action  positions  from  the  Division. 


including  without  limitation  the 
consistency  of  the  Rule's  approach  with 
the  policies  underlying  the  Act,  and  the 
scope  of  terms  defined  in  the  proposed 
Rule,  including  "broker-dealer  trading 
system"  and  "sponsor."  Commenters 
are  encouraged  to  focus  on  the  following 
matters: 

(1)  The  number  of  entities  that  would  he 
required  to  comply  with  the  Rule  as 
proposed; 

(2)  Whether  the  Rule  should  apply  to 
systems  excluded  in  the  proposed  Rule  from 
the  definition  of  broker-d?aler  trading 
systems  and,  if  so,  why: 

(3)  Whether  the  Rule  should  apply  to 
bulletin  board  information  systems,  or 
whether  the  Commission  should  separately 
adopt  a  rule  for  bulletin  board  systems 
pursuant  to  its  authority  under  section 

11  A(b)(l)  of  the  Act*'  relating  to  securities 
information  processors,  and  what  the  content 
of  any  such  rule  should  include:  and 

(4)  Whether  government  or  municipal 
securities  brokers,  dealers,  or  interdealer 
brokers  registered  under  section  15  or  1  SB  of 
the  Act  should  be  excluded  from  application 
of  the  Rule  and,  if  so,  why; 

(5)  The  interval  at  which  sponsors  should 
file  reports  required  by  the  Rule  (i.e., 
quarterly,  semi-annually,  etc.); 

(6)  whether  the  Rule  should  require  a 
sponsor  to  provide  the  Commission  with 
direct,  on-line  access  to  its  system  upon 
request:  and 

(7)  the  costs  and  benefits  of  the  proposed 
Rule,  especially  whether  the  Rule's 
requirements  are  duplicative  or  burdensome. 

With  regard  to  this  last  issue,  based 
upon  the  Commission's  exp>erience,  the 
anticipated  costs  to  sponsors  of  existing 
BDTSs  and  the  developers  of  new 
BDTSs  if  the  Commission  adopts  the 
Rule  do  not  appear  to  be  significant  or 
to  unduly  impede  the  development  or 
viability  of  new  systems.  The  complete 
automrtion  of  trading  which 
characterizes  BDTSs  is  particularly  well 
suited  for  maintaining  comprehensive 
and  accurate  records.  Many  BDTS 
sponsors  already  maintain  records  and 
provide  information  to  the  Commission 
pursuant  to  no-action  letters  which  are 
substantially  similar  to  the  requirements 
of  the  Rule.  Some  BDTS  sponsors  that 
are  not  subject  to  conditions  of  a  no- 
action  letter  nonetheless  currently 
maintain  many  of  the  records  required 
by  Rule  17a-23.  Thus,  compliance  with 
the  Rule  would  appear  to  require  little 
adjustment  to  their  current 
recordkeeping.  Similarly,  for  BDTS 
sponsors  that  have  automated  all  of 
their  trading  operations,  the  Rule  would 
appear  to  entail  few  operational  changes 
or  additional  costs. 


VI.  Competition  Findings 

Section  23(a)(2)  of  the  Act «  requires 
the  Commission,  in  adopting  rules 
under  the  Act,  to  consider  the  anti- 
competitive effects,  if  any,  of  such  rules 
and  to  balance  any  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  The 
Commission  has  considered  the 
proposed  Rule  in  light  of  the  standard 
cited  in  Section  23(a)(2)  and 
preliminarily  believes  that  adoption  of 
the  pro{K)sed  Rule  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

Vn.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Uiitial  Regulatory  flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
sec.  603  regarding  the  proposed  Rule. 
The  following  summarizes  the 
conclusions  of  the  IRFA. 

The  IRFA  uses  certain  definitions  of 
"small  entities"  adopted  by  the 
Commission  for  purposes  of  the 
Regulatory  Flexibility  Act.  The  IRFA 
states  that  the  Commission  currently  has 
no  uniform  reporting  mechanism 
regarding  the  number  of  broker-dealers 
that  operate  automated  trading  systems 
as  defined  by  the  proposed  Rule,  and 
the  Commission  is,  therefore,  unable  to 
reasonably  estimate  the  number  of  small 
entities  that  would  be  required  to 
comply  with  the  Rule.  The  Division's 
experience  with  PTSs  has  indicated  that 
the  implementation  of  automated 
trading  systems  requires  large  capital 
expenditures.  Therefore,  the 
Commission  believes  BDTSs  that 
operate  pursuant  to  the  proposed  Rule 
will  be  sponsored,  with  few  exceptions, 
by  larger,  well-capitalized  broker-dealer 
firms. 

The  IRFA  states  that  the  proposed 
Rule  would  allow  the  Commission  to 
confirm  that  investors  effecting  trades 
through  BDTSs  are  adequately 
protected,  the  systems  do  not  impede 
the  maintenance  of  fair  and  orderly 
markets,  or  otheru'ise  operate  in  a 
manner  that  is  inconsistent  with  the 
federal  securities  laws.  The  IRFA  sets 
forth  the  concerns  with  the  current 
regulatory  approach,  and  discusses 
possible  alternatives  to  the  proposed 
Rule  for  the  regulation  of  small  entities. 
Finally,  the  IRFA  solicits  comments  on 
any  possible  costs  the  proposed  Rule 
might  have  on  small  entities,  and  on 
possible  alternatives  with  regard  to 
small  entities. 

A  copy  of  the  IRFA  may  be  obtained 
from  Sarrita  J.  Cypress,  Office  of 


«' 15  U.S.C.  78k-l(b)(l). 


« 15  U.S.C  78w(a)l2), 
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Automalion  and  International  Markets. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  202/272-2827. 

Vm.  Statutoiy  Basis 

Pursuant  to  the  Seciu-ities  Exchange 
Act  of  1934  and  particularly  Sections  2. 
3.  IIA,  15(c).  17.  and  23(a}  thereof,  15 
U.S.C.  78b.  78c,  78k-l,  78o(c),  78q,  and 
78\v(a),  the  Commission  proposes  to  add 
§240.17a-23  in  chapter  II  of  title  17  of 
the  Code  of  Federal  Regulations. 

List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Proposed  Rule  17a-23 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
is  amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  77c.  77d.  77g.  77). 
77s,  77eee.  77ggg.  77nnn,  77sss.  77ttt.  78c. 
78d.  78i.  78).  78/.  78m.  78n.  78o.  78p,  78s. 
78w,  78x,  78//(d),  79q.  79t.  80a-20,  80a-23. 
80a-29,  80a-37.  80b-3.  80b-4  and  SOb-tl. 
unless  otherwise  noted. 

•  •         •  •         • 

Section  240.17a-23  also  issued  under 
15  U.S.C.  78b.  78c.  780.  78q.  and 
78w(a): 

•  •        *        •        • 

2.  Section  240.17a-23  is  added  to  read 
as  follows: 

§  240.1 78-23    Recordkeeping  and  reporting 
requirements  leiating  to  broker-dealer 
trading  systems. 

(a)  Scope  of  section.  This  section  shall 
apply  to  any  registered  broker  or  dealer 
that  acts  as  the  sponsor  of  a  broker- 
dealer  trading  system. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  reg/sfered  broker  or 
dealer  shall  have  the  meaning  ascribed 
to  it  in  Section  3(a)(48)  of  the  Act. 

(2)  The  term  broker-dealer  trading 
system  means: 

(i)  Any  system  that  automates  the 
execution  of  orders  to  buy  or  sell 
securities  based  on  quotations  of  the 
system  sponsor  or  its  affiliates  (whether 
such  quotations  are  disseminated 
through  the  system,  a  quotation 
consolidation  system  operated  pursuant 
to  a  plan  approved  by  the  Commission 
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under  Section  1 1 A  of  the  Act.  an 
electri  nic  interdealer  quotation  system 
operal  sd  by  a  registered  national 
securi  ies  association,  or  otherwise);  or 
(ii)  I  Lny  system  that  both  automates 
the  di  semination  or  collection  of 
quotai  ions,  orders  to  buy  or  sell 
securi  ies,  or  indications  by  any  person 
annou  icing  a  general  interest  in  buying 
or  sell  ng  a  security,  submitted  by 
entitle  s  other  than  the  system  sponsor 
and  iti  affiliates,  and  provides  a 
mechj  nism  for  matching  or  crossing,  or 
for  ott  erwise  facilitating  agreement 
betwe  sn  participaiits  to  the  basic  terms 
of  a  pi  rchase  or  sale  of  a  security 
throuj  h  use  of  the  system.  "Broker- 
dealer  trading  system"  does  not  include: 

(A)  V  system  that  automates  the 
collec  ion  and  routing  of  orders  to  a 
brokei  or  dealer's  trading  desk  or 
indivi  lual  trading  personnel,  through 
autom  ition  of  the  broker  or  dealer's 
order  i  mtry.  order  collection  or  internal 
order-  outing  functions,  where  the 
systen  does  not  provide  automated 
match  ng,  crossing,  or  execution  of 
orders  in  the  system  based  on  preset  or 
progra  nmed  parameters  without 
intervi  mtion  by  individual  trading 
persor  nel;  or 

(B)  .1  in  automated  system  that  routes 
custoi  ler  orders  to  the  execution 
facilit  Bs  of  a  dealer  other  than  the 
operatpr  of  such  routing  system,  of  a 
regist*ed  national  securities  exchange, 
or  of  a  broker-dealer  trading  system 
operat  »d  by  a  person  other  than  the 
operat  }r  of  such  routing  system,  where 
the  op  irator  of  the  routing  system  does 
not  pp  ivide  a  mechanism  for  matching, 
crossii  tg,  or  executing  orders  in  the 
systen  against  other  orders  in  the 
systen  ,  or  for  otherwise  allowing 
agreen  lent  to  the  basic  terms  of  a 
transai  :tion  in  a  security  through  use  of 
the  sy  tern,  apart  from  the  execution 
facilit  is  of  those  other  entities. 

(3) '  he  term  sponsor  means  any  entity 
that  oi  ^izes,  operates,  administers,  or 
otherv  ise  directly  controls  a  broker- 
dealer  trading  system;  and  any 
registe  red  broker  or  dealer  that, 
pursu!  nt  to  contract,  affiliation,  or  other 
agreen  ent  with  the  system  operator,  is 
involv  >d  materially  on  a  regular  basis 
with  e  fectlng  or  processing  transactions 
execut  jd  in  connection  with  use  of  the 
systen ,  other  than  for  its  own  account 
or  as  a  participant  in  the  system,  if  the 
spons(  r  of  such  broker-dealer  trading 
systen  is  not  a  broker  or  dealer 
registe  red  pursuant  to  Section  15  of  the 
Act. 

(c)  /  ecordkeeping.  Every  registered 
broker  or  dealer  subject  to  this  section 
pursuj  nt  to  paragraph  (a)  of  this  section 
shall: 


(1)  Make  and  keep  current  the 
following  records  relating  to  the  broker- 
dealer  trading  system: 

(i)  A  record  of  participants  in  the 
system  (identifying  any  affiliations 
between  system  pariicipants  and  the 
system  sponsor)  and  applicants  who 
have  been  refused  participation  in  the 
system; 

(ii)  Daily  summaries  of  trading  in  the 
system,  including: 

(A)  Securities  trading  in  the  system; 

(B)  Transaction  volume  (separately 
stated  for  trading  occurring  during 
hoiu-s  when  consolidated  trade 
reporting  facilities  are  not  in  operation), 
expressed  in  trades,  shares  and  in  dollar 
value  with  respect  to  stock,  ard  tor 
other  securities,  expressed  in  trades, 
number  of  units  of  securities,  par  value, 
dollar  value,  or  any  other  commonly 
used  measiue  of  amounts  of  securities; 
and 

(C)  Number  of  quotations  and  orders 
placed  in  the  system  by  persons  other 
than  the  sponsor  and  its  affiliates,  if 
applicable  (expressed  separately  for 
limit  and  market  orders  and  for  any 
other  relevant  order  specification 
required  or  allowed  by  the  system  other 
than  price  and  size); 

(iii)  Time-sequenced  records  of  each 
transaction  effected  through  the  broker- 
dealer  trading  system,  including  date 
and  time  executed,  price,  size,  security 
traded,  counterparty  identification 
information,  and  method  of  execution 
(if  broker-dealer  trading  system  allows 
alternative  means  or  locations  for 
execution,  such  as  routing  to  another 
market,  matching  with  limit  orders,  or 
executing  against  the  system  sponsor's 
quotations);  and 

(2)  Preserve,  for  a  period  of  not  less 
than  three  years,  the  first  two  years  in 
an  easily  accessible  place,  the  following 
records  relating  to  the  broker-dealer 
trading  system: 

(i)  All  records  required  to  be  made 
pursuant  to  paragraph  (a)(1)  of  this 
section;  and 

(ii)  Any  notices  provided  by  the 
system  sponsor  to  system  participants, 
including,  but  not  limited  to,  notices 
addressing  hoiu^  of  system  operations, 
system  malfunctions,  changes  to  system 
procedures,  maintenance  of  hardware 
and  software,  instructions  pertaining  to 
access  to  the  system,  and  notices  of 
denials  or  limitations  of  access  to  the 
system. 

(d)  Reporting.  (1)  Every  registered 
broker  or  dealer  subject  to  this  section 
pursuant  to  paragraph  (a)  of  this  section 
shall: 

(i)  At  least  20  calendar  days  prior  to 
operating  a  broker-dealer  trading 
system,  file  Part  I  of  Form  17A-23 
(§  249.636  of  this  chapter): 


(ii)  During  the  operation  of  a  broker- 
dealer  trading  system  of  which  the 
broker  ot  dealer  is  the  sponsor,  file  the 
information  described  in  Part  II  of  Form 
17A-23  (§  249.636  of  this  chapter) 
within  20  calendar  days  after  the  end  of 
the  calendar  quarter;  and 

(iii)  Within  10  calendar  days  after  a 
broker-dealer  trading  system  of  which 
the  broker  or  dealer  is  the  sponsor 
ceases  to  operate,  file  the  notice 
described  in  Part  HI  of  Form  17A-23 
(§249.636  of  this  chapter). 

(2)  The  reports  provided  for  in  this 
paragraph  (d)  shall  be  considered  filed 
upon  receipt  at  the  Commission's 
principal  office  in  Washington,  DC. 
Duplicate  originals  of  such  reports  must 
be  filed  with  the  self-regulatory 
organization  designated  as  the 
examining  authority  for  the  broker  or 
dealer  pursuant  to  §  240.l7d-l 
simultaneously  with  filing  with  the 
Commission.  All  reports  filed  pursuant 
to  this  paragraph  (d)  shall  be  deemed  to 
be  confidential. 

(e)  Maintenance  of  records  in 
alternative  form.  The  records  required 
to  be  maintained  and  preserved 
pursuant  to  this  section  may  be 
produced,  reproduced  and  maintained 
pursuant  to  the  provisions  of  §  240.17a- 
4(f). 

(0  Compliance  with  other 
recordkeeping  and  reporting  rules. 
Nothing  in  this  section  obviates  the 
need  for  any  broker  or  dealer  to  comply 
with  any  other  applicable  recordkeeping 
or  reporting  requirement  under  the  Act 
and  the  rules  and  regulations 
thereunder.  If  the  information  in  a 
record  required  to  be  made  pursuant  to 
this  section  is  preserved  in  a  record 


made  pursuant  to  §  240.17a-3  or 
§240.17a-4.  paragraph  (c)  of  this 
section  shall  not  require  the  sponsor  to 
maintain  such  information  in  a  separate 
file,  if  the  sponsor  can  promptly  sort 
and  retrieve  the  information  as  if  it  had 
been  kept  in  a  separate  file  as  a  record 
made  pursuant  to  this  section. 

(g)  Mairrtenance  of  records  by  others. 
The  records  required  to  be  maintained 
and  preserved  pursuant  to  this  section 
may  be  prepared  or  maintained  by  a 
service  bureau,  depository  or  other 
recordkeeping  service  on  behalf  of  the 
sponsor  of  a  broker-dealer  trading 
system,  provided  such  entity  complies 
with  the  provisions  of  §  240.1 7a-4(i). 
Agreement  with  such  an  entity  shall  not 
relieve  the  sponsor  of  a  broker-dealer 
trading  system  from  the  responsibility  to 
prepare  and  maintain  records  as 
specified  in  this  section. 

(h)  Furnishing  copies  of  records. 
Every  broker  or  dealer  subject  to  this 
section  pursuant  to  paragraph  (a)  of  this 
section  shall  furnish  to  any 
representative  of  the  Commission  and  of 
the  self-regulatory  organization 
designated  as  its  examining  authority 
pursuant  to  §240.17d-l,  promptly  upon 
request,  legible,  true  and  complete 
copies  of  those  records  of  the  sponsor 
that  are  required  to  be  preserved  under 
this  section. 

(i)  Exernption  from  this  section.  The 
Commission,  by  rule  or  order,  may 
exempt  any  sponsor  of  a  broker-dealer 
trading  system  from  all  or  any  of  the 
provisions  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 


protecticm  (rf  investors,  the  maintenance 
of  fair  and  orderiy  markets  and  the 
removal  of  impediments  to.  and 
perfection  of  the  mechanisms  of.  a 
national  market  system  for  securities 
and  a  national  system  for  the  clearance 
and  settlement  of  securities 
transactions. 

(j)  Effective  date.  The  effective  date  of 
this  section  shall  be  (six  months  after 
date  of  adoption  of  final  rule). 

PART  249-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Austerity:  15  U.S.C.  78a.  et  seq..  unless 
otherwise  noted; 
*^    •        •        •        • 

4.  Section  249.636  and  Form  17A-23 
are  added  to  read  as  follows: 

Note:  The  text  of  proposed  form  17A-23 
appears  in  Appendix  A  to  this  document  and 
will  not  appear  ih  the  Code  of  Federal 
Regulations. 

§  249.636    Fomi  1 7A-23,  infomnation 
required  of  certain  brokers  and  dealer 
sponsors  of  trsdhig  systems  pursuant  to 
section  17  of  the  Securities  Exctiange  Act 
of  1934  and  §  240.178-23  of  ttiis  chapter. 

This  form  shall  be  used  by  every 
registered  broker  and  dealer  that  is 
required  to  file  reports  under  §  240.17a- 
23  of  this  chapter. 

Dated:  February  9. 1994. 

By  the  Commission. 
Margacd  H.  McFarUztd. 
Deputy  Secretary. 
BiuiNO  coot  a»i»-«v^ 
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READ  ALL  INSTRUCTIONS  PRIOR  TO  COMPLI  TINO  FORM 


FORM  17A-23 
P«g>  1         I 


indicii*  ittnis  napon  It     init 


If  Qmrteriy  or  Fm»l  Papon,  tuia  panod  covarad  Dy  Raport     .„„„„„„ l^^ough .„.„ 

am/ddryy  mai/dd'yy 


NAME  OF  BROKEn-DEALER  TRADING  SYSTEM 


NAME  OF  REGISTERED  BROKER  OR  DEALER  SP(  NSOR  OF  SYSTEM 


NAME  OF  SYSTEM  OPERATOR 
(It  S'ferenl  from  RaQiSiaraO  Broxar  or  Daiicr  Spoi 


ADDRESS  OF  PRINCIPAL  PLACE  OF  BUSINESS 
(Do  not  uta  P  O  Bo«  No  ) 


(City) 


NAME  AND  TELEPHONE  NUMBER  OF  PERSON  T 


Wtnuai  tignatura  ot  Official  ratpontibia  tot  forrr. 


Nama  of  Official  raspontibia  tor  form 


APPENDIX  A 


UmtlES  AND  EXCHANGE  COMMISSION 
WASMINOTON,  D.C.  ZtS4f 


IOMBAprraral 
OMBKo.: 
Eipifw 


FORM  17A-23 


Kc^airct  af  Rcgiilcrct  Braker  ar-Dcalcr  Spaaier 
Dealer  Tra4ia|  Syilea  Portaaal  la  Seclioa  17  ef 
EichtBge  Acl  al  1934  »a4  Rale  lTa-t3  Tkercaader 


I  Report  (Pan  i) , 


Ouanarly  Rapon  (Pan  ll) Fihai  Rapen  (Pan  lit) 


SPONSOR  INFORMATION 


FIRM  CRO  NO 


or  of  Syttam) 


0  ■  REGISTERED  BROKER  OR  DEALER  SPONSOR 


(NO  and  Street) 


(State) 


(Zip  Code) 


I  CONTACT  WITH  REGARD  TO  THIS  REPORT. 


EXECUTION 


The  ragittrad  Bronar  or  daaiar  tpontor  luomlttingthitforffl  artdtha  aiacuti'no  official  narabyraprasam  thai  all lAa  information 
contained  narain  it  true  correct  and  eompiati 


I  Title. 


Data  aiacutad  (Montn;Day/Yaar) 
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Pagat 


READ  *U  WBTRUCTtONB  PRIOR  TO  COMPLETINO  FORM 


PART  I:  INITIAL  OPERATION  REPORT 
(!•  fc«  Nl»#  M  iMat  n  eatantfar  tfaya  prtar  le  aparatloii) 


Provide  the  following  information  '• 

:  1.  State  t»^  aaeurtt.a*  or  lypat  of  aacuntiat  aligibta  for  iradHig  en  or  mreugfi  the  taeitooa  of  itia  ayftarr 
ja.  State  the  name  and  aodratt  Of  any  amity  that  will  ba»«.ot»ao«tf>oopafat»i.  of  tftoarataa.  er«mo»cute  eioar  ar  ean.  t,.».<«... 

ciaaranea.  or  aeniamant  of  trantaetiont  in  connection  With  operation  Of  the  tyttam  ano^or  ■.aeunon. 


■  fed..  «  .h?.V«!r  .        f  ^      -  '  "•  •""•"•  '"^*''"  '"•  ^"'•^-'W  «•*•"«*««  •""y  o^  quotation,  .nd  o, 

'  11.  !    "  •••eution.  roportmg  clearance  and  aaltiaiaenl  of  iranaact«n.  m  connaci««  with  the  arram  a 

j  artt^ring  participant  compliance  with  ayatam  u.aga  guroalma.   Atucn  copy  of  ayttam  .^r  t  mTJ,l  If  ay.!l«r. 

J4  Briafly  datcriba  the  tpontor'.  procadur.,  for  ro»«..ng  ayata.  capacity  aad  aocuhiy  .no  com.ngoncy  planning  proeodurt. 

1 5.  If  any  entity  other  than  the  tpontor  will  hold  or  a.feguard  participant  fund,  or  aacurit*.  on  a  regular  Man  orwliy  oaacriba  tfia 

.  .  control,  that  win  be  implemented  to  an.ure  the  .afaty  ottho.afund.  and  tecunt.a.  "••».»wiy  oaaeriDafli. 

•6  State  the  data  the  apon.or  (or  .y.iam  operator  R  other  than  aponaor)  wW  bag<n  operating  tlt«  Syatam 


order,  into  tfia  ayttam 
nd  procaOura.  for 


PART  II:  QUARTERLY  REPORT 

(To  ba  fUaa  vitkiR  *o  caianaar  dajr.  attar  aaa  af  ealaatfar  «aarMr) 


Provide  the  following  information 


1  Total  volume  ano  average  daily  voiuma  of  uan.tcbon.  affected  through  me  aynem  Oermg  the  period  covarad  by  th«  rapon  and 
P?ov,V.%'.«'.?.,?«*''*'r*  °'  '"•*•  """^^  a.pre.M0  «  (a)  numbar  ol  ahara*.  w  number  of  lrahaaet«n.:  and  (e)  monetary  value 
Provide  tape  ate  .hare  tr.n,act«n.  and  monetary  voium.  and  average  daily  volume  information  lor  the  panod  covered  by  the  report 
ratieeting    (a)  ty.lem  actmity  in  aacuntia.  n.led  on  a  regittered  national  tecuntiat  exchange,  (b)  ayttam  acfivRy  in  aacurii«t 
fZVr,  11  '"•  ''.TT  *""'•"''"  0' *«"""•»  Dealers  Automated  Ouotat.on  aervice:  (c)  ayatam  activity  eccurmg  ounng  raguia- 

trao.ng  houft  0)  the  New  Yor*  Stock  Exchange  and  (d)  ayttam  eet-viiy  occurring  outtide  regular  trading  hour,  of  the  New  Yor*  Stock  E.changa 

2  Li.t  of  .acuritia.  trading  m  the  ayatam  during  the  period  covered  by  thi.  raport 

3  Total  number  of  quotation,  and  order,  placed  in  the  ayatam  by  per.on.  other  than  tha  apon.or  ayttam  operator  (if  other 
than  tha  .pon.or)  and  tha.r  affiliate,  during  the  penoo  covered  by  thit  report,  if  applicable  and  yaar-to  -  data  agg.egatai  of  thu  number 
Ekpratt  teparaiaiy  for  limit  and  market  order,  and  for  any  other  relevant  order  apecification  required  or  allowed  by  the  Sratem 
other  than  price  ana  .iza 

■*    !',V*  "..*'"'""-  ""  *"*.'•"  ""•'•'«''•  "  otharthan  aponaor)  intend,  to  olfar.  or  ha.  offered,  aarvica.  that  aiuw  .y.tam  particvant.  located 
within  th.  ,uri.d.ction  of  the  United  State,  to  amer  into  aacumia.  tran..et.on.  with  antit*.  out.iOa  of  the  ,„ri.diciion  ol  the  Un«ed 
Staiet.  other  than  through  a  regiatereo  broker  or  dealer 

5    Oetcribe  any  material  change,  to  tha  information  previoutiy  filed  by  tpontor  with  the  Committioi^  purtuant  to  Part  I  of  thit  Form 


I 


PART  III:    REPORT  OF  CEASING  TO  OPERATE  OR  SPONSOR  SYSTEM 
(To  ba  filed  viiMn  io  calendar  aaya  alter  aponaor  caaaaa  to  eparata  or  aponaor  •yataai) 


Provide  the  (ollowing  mlormiticn 


1  Stat,  the  date  the  .pon.or  ceaseo  to  operate  or  apon.or  in.  Sy.tem    State  whether  another  entity  wrii  continue  to  operate  or  tpontor  the 
System  ano  provide  the  name  adorc...  and  telephone  number  ofauch  entity  if  available 

2  Prov.ae  information  rtque.teo  m  item.  i  -3  ol  Part  li  for  the  period  beginning  on  the  day  aMe'the  panod  covered  by  the  r«o.l  recent  Form 
17A  - 23  p.rt  II  Ming  and  ending  on  the  date  .tated  m  item  i  of  thi.  Part  (data  apon.or  ceased  to  operate  or  apon.or  the  Systeir) 
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INSTRudnONS  FOR  COMPCETING  FORM  17A-23 


I.  T«ras 


Uniati  th*  conttit  eiMriy  indieiw*  ettitrwita, 
1034  ana  Rul«  I7a-23tntr«und«r. 

II.  WHO  Hwct  Fil«:  WhM  ie  Fila 


tarn  I  uaad  In  ihta  Form  hava  tna  aiaaninB  aaeribad  to  tham  in  tha  Saeumiaa  Eickanga  Act  of 


Kula  l7a -23  raquira*  that  avary  ragittarad  broKar 
17A-23at  laatt  20  ealandar  day*  prior  to  oparatm 
days  aftar  tna  and  of  aach  ealandar  quartar  during 
Of  Form  irA-23  within  10  ealandar  days  attar  tna  i 

HI.  NuMbor  of  Ceplaa:  Hew  and  Wharo  to  Flla 

Fiia  ma  original  and  onaeopy  of  aaeh  Form  17A-I 
Ragulation.  490  Stn  Straat.  N  W  .  Washington.  DC 
aa  tna  aiamining  authority  lor  tha  aponaor  pursuan 
aponiot  muat  kaap  an  axact  eopy  of  tha  Ming  for  it 
tna  oata  of  its  actual  racaipl  Oy  tha  SEC.  providad 


filing  with  tha  8EC  at  Otfica  of  Automation  and  Intarnalional  Markats.  Oiviaion  of  Markat 
iOM.  and  ona  dupiieata  eopy  with  tha  aaif-raguiatory  organizatien  daaignatad 
to  Rula  I7d- 1  aimultanaouiiy  with  tit*  filing  of  tha  original  with  tha  SEC.  Tha 
raeordt    All  copia*  muat  ba  lagibia   Tha  hiing  dataot  anyForm  i7A-23niingia 
*•  tha  filing  compiiaa  with  appiicabia  raquiramanta 


t  at 


IV.  Fomal  ol  Flllna 

A  aponaor  may  uaa  tha  pnntad  Form  i7A-23or  a  . 
Numoaraaeh  paga  following  paga  1  conaacutivaiy 
and  idantify  tna  Pan  to  wnich  tha  information  on  thi 

V.  Cenplating  Form 


t  iproduction  of  n.  In  aithareaaa.  com  Plata  paga  i  of  Form  17A- 23  in  tha  format  providad 
aitd  giva  tha  nama  of  tha  brokar-daaiar  trading  ayatam  and  tna  data  at  tha  top  ol  aach  paga 

^pageraiatat 


If  tha  aponaor  of  a  brokar-daaiar  trading  ayatam  hi 
paga  i  ano  Pan  i  it  tna  aponaor  has  pravioutiy  co 
to  oparata  or  aponaor  tna  ayatam.  compiata  paga  i 
compiala  paga  i  arro  Part  III  only  ProviOa  inlormat  a 
by  tha  raiponaa  tnarato  Numancal  information  rai 
eiaariy  moicata  tna  information  aach  numoar  raprai 
numancal  antwara  to  itama  at  bnafiy  at  compiatan 
by  any  itam  laavaiiafiia  m  pnntad  form  tha  pnntad 


[FR  Doc.  94-3703  Filed  2-17-94;  8:45  ami 
nuiNO  cooc  S01041-C 


r  daaiar  that  acta  aa  tha  aponaor  of  a  brokar-daaiar  trading  ayatam  flio  Part  I  of  Form 
or  aponaoring  a  brokar-daaiar  trading  ayatam.  flla  Pan  II  of  Form  17A-23  within  20  ealandar 
(hieh  tha  aponaor  oparataa  or  aponaora  a  brokar-daaiar  trading  ayatam.  and  fiia  Pan  Ml 
sonaor  caaaat  to  oparata  or  aponaor  a  brokor-deaiar  trading  ayatam. 


not  pravioutiy  fiiad  a  Form  17A-23  with  ratpactto  tha  ayttam  eompiata 
piatad  Part  I  m  a  Form  17A  -23  fiiao  with  ratpact  to  tha  ayatam.  and  eontmuat 
ino  Part  II  only,  n  tha  aponaor  haa  caatad  to  oparata  or  aponaor  tha  ayttam. 
Sn  raquirad  by  aacn  Pan  of  tha  Form  by  typing  or  printing  tna  taxi  of  aach  itam  foiiowao 
irad  by  Pant  ii  and  in  (itam  2)  may  ba  providao  in  chart  form    For  numancal  ratpontat 
nit  ano  tha  itam  numbat  m  tha  Form  which  raquattt  tuch  information.  Slata  all  non- 
it  wiilparmit.  Print  or  typa  all  itama  and  raaponaaa    If  tha  information  raquattto 
atanai  may  Da  anacnao  aa  an  axhibit  and  rafarancao  m  tha  ratponta  to  tna  nam 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 
[Release  No.  34-33621] 

Proprietary  Trading  Systems 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule,  proposed  rule 

amendment;  withdrawal. 


SUMMARY:  The  Commission  today  is 
withdrawing  proposed  Rule  15c2-10 
under  the  Securities  Exchange  Act  of 
1934  ("Act"),  published  in  the  Federal 
Register  on  April  18, 1989,  which 
would  have  applied  to  the  operation  of 
securities  trading  systems  that  are  not 
operated  as  facilities  of  national 
securities  exchanges  or  associations. 
The  Commission  is  also  withdrawing  a 
proposed  amendment  to  Rule  3al2-7 
under  the  Act.  which  would  have 
conformed  that  rule  to  the  provisions  of 
proposed  Rule  15c2-10.  The 
Commission  is  withdrawing  these 
proposals  because:  a  substantial  period 
of  time  has  lapsed  since  their 
publication  by  the  Commission; 
subsequent  developments  suggest  that 
consideration  of  Rule  15c2-10  as 
proposed  may  not  be  appropriate  at  this 
time;  and  the  Commission  has  proposed 
Rule  17a-23  under  the  Act.  which 
would  apply  to  certain  automated 
systems  that  would  also  have  been 
subject  to  proposed  Rule  15c2-10. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  K.  Fuller,  Esq.,  Special  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
room  520.5  (Mail  Stop  5-1),  450  Fifth 


Street,  NW.,  Washington,  DC  20549, 
202/272-2414. 

SUPPLEMENTARY  INFORMATION:  Rule 
15c2-10,  proposed  in  1989,'  would 
have  applied  to  certain  securities 
trading  and  information  systems  that  are 
not  operated  as  facilities  of  a  registered 
national  securities  exchange  or 
association  ("proprietary  trading 
systems").  Among  other  things,  the 
proposed  Rule  would  have  required 
each  operator  of  a  proprietary  trading 
system  to  submit  to  the  Commission  a 
plan  covering  the  system.  The 
Commission  would  publish  and  review 
the  plan,  and,  if  the  Commission 
determined  that  it  met  the  requirements 
of  the  Rule,  it  would  declare  the  plan 
effective.  Under  the  Commission's 
proposal,  a  broker  or  dealer  or 
municipal  securities  dealer  or 
government  securities  dealer  would  be 
prohibited  from  sponsoring  or  entering 
an  indication  of  interest,  quotation,  or 
order  to  purchase  or  sell  a  security  in 
the  trading  system  unless  the  plan  had 
been  declared  effective. 

A  companion  proposal  to  amend  Rule 
3al2-7  under  the  Act  also  was 
published  with  Rule  15c2-10.  That 
proposal  would  have  conformed  Rule 
3al2-7  to  the  provisions  of  Rule  15c2- 
10.  The  effect  of  this  amendment  would 
have  been  to  require  that  government 
securities  options  systems  comply  with 
the  proposed  rule  if  adopted,  and  to 
clarify  that  entities  that  meet  the 
definition  of  "clearing  agency"  set  forth 


'  Securities  Exchange  Act  Release  No.  26708 
(April  11. 1989).  54  FR  15429.  The  Commission 
received  substantial  comment  on  this  proposal.  A 
summary  of  these  comments  is  available  in  File  S7- 
3-94  In  the  Cotnmission's  Public  Reference  Room. 


in  the  Act  and  that  clear  transactions  in 
options  on  government  securities 
executed  through  proprietary  trading 
systems  may  be  subject  to  the  clearing 

agency  registration  requirements  of  the 
Act. 

In  light  of  the  Commission's 
experience  since  1989,  the  Commission 
does  not  believe  that  it  would  be 
appropriate  to  adopt  the  structure 
contemplated  by  Rule  15c2-10  at  this 
time.2  The  Commission  has  proposed 
Rule  17a-23  under  the  Act,3  which 
would  require  enhanced  recordkeeping 
and  reporting  by  sponsors  of  proprietary 
trading  systems  and  other  automated 
trading  systems,  which  are  defined  in 
proposed  Rule  17a-23  as  "broker-dealer 
trading  systems."- 

For  these  reasons,  and  because  five 
years  have  passed  since  the  Commission 
proposed  Rule  15c2-10,  the 
Commission  has  determined  to 
withdraw  Proposed  Rule  15c2-10,  and 
the  proposed  amendment  to  Rule  3al2- 
7  at  this  time  pursuant  to  its  statutory 
authority  under  Section  23  of  the  Act.* 

Dated:  February  14. 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
tPR  Doc.  94-3702  Filed  2-17-94:  8:45  am] 

MUJNO  cooc  SOIO-OI-r 


'Cf.  Market  2000:  An  Examination  of  Current 
Equity  Market  Developments.  Division  of  Market 
Regulation,  pp.  27  and  in-12-n]-13  (January  1994) 
(Division  recommended  that  the  Commission  adopt 
enhanced  recordkeeping  and  reporting 
requirements). 

'Securities  Exchange  Act  Release  No.  33605 
(February  9. 1994). 
M5U.S.C78W. 
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Presidential 
Documents 


Weekly  CompilMioD  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  Presidents  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 
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released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  ^ecklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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Register: 
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and 
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A  Guide  for  the  Uaer  of  the  Federal  Register- 
Code  of  Federal  ReguiBtions  Systrai 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  FedernJ  flegisfer  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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will  be  reinstated. 
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your  correspondence,  to  the  Superinteni  ent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM. Washington, DC 20402-^375. 

Tb  order  a  new  subscription:  Please  i  se  the  order  form  provided  below. 


Superintendent  of  Docu  nents  Subscription  Order  Fomn 


*5468 

LjYcOi  please  enter  my  subscriptions  3! 
subscriptions  to  Federal  Register 


of  Code  of  Federal  Regulations  Se4tions 

subscriptions  to  Federal  RegisterijoEa/Von/y  (FROO), 

The  total  cost  of  my  order  is  $ __.  { ncludes 

regular  shipping  and  handling.)  Price  subject  t  >  change. 


Company  or  personal  nam* 


(Please  tyi  *  or  print) 


Additional  addrBss/ettentlon  line 


Street  address 


City.  State,  Zip  code 


Daytime  phone  Inciudino  area  code 


Purchase  order  number  (optional) 


foBows: 


Clurg0]fouroMm: 
lefMft 

To  fax  your  orders  (202)  512-4^3 


FFQ;  r)dU/«79  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
Affected,  at  MSG  (*612.50  foreign)  each  per  year. 


.  at  *444  C555  foreign)  each  per  year. 

For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payatsie  to  Superintendent  of  Docunnents 

□  GPO  Deposit  Account   I    I    I    I    I    ITl-n 

□  VISA      □  MasterCard    MM    Itoxplration  date) 

I  I  I  I  I  I  I  I  I  1  I  I  It  I  I  I  iT-n 

Thank  you  for  your  ordwi 

Authorizing  signature  M« 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 
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publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
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document  format,  and  printing 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  Is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
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Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manua/ also  includes 
comprehensive  name  and  agency/subject  indexes. 
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which  lists  the  agencies  and  functions  of  the  Federal 
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name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
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Affected 
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These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 
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Stock  Number  069-000-00030-4  i 

Volume  III  (Titles  28  thru  41) $28.00 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putilished  under 
50  titles  pursuant  to  44  U.S.C.1 510. 

The  Code  of  Federal  Regulations  is  sold  l)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  92-CE-38-AD;  Amdt  39-8832: 
AD  94-04-12] 

Ainworthiness  Directives:  Twin 
Commander  Aircraft  Corporation 
Models  685,  690, 690A,  and  690B 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Twin  Commander 
Aircraft  Corporation  (Twin  Commander) 
Models  685,  690,  690A,  and  690B 
airplanes.  This  action  requires 
modifying  the  wing  ribs  at  Wing  Station 
(WS)  39.  inspecting  (one-time)  WS  39 
for  cracks  or  corrosion,  treating  any 
corrosion  found,  and  replacing  any 
cracked  wing  front  spar  lower  cap  (spar 
cap).  Several  reports  of  cracked  spar 
caps  and  cracked  and  deformed  wing 
ribs  at  WS  39  on  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  wing  structure 
caused  by  a  cracked  spar  cap  or  cracked 
or  deformed  wing  rib  at  WS  39. 
DATES:  Effective  April  12,  1994.  The 
incorporation  by  reference  of  Twin 
Commander  Service  Bulletin  (SB)  No. 
211.  Revision  1.  dated  July  7, 1992,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  12. 1994. 

The  incorporation  by  reference  of  the 
instructions  to  Twin  Commander 
Custom  Kit  No.  CK-144,  Revision  A. 
dated  November  12. 1992,  was 
previously  approved  by  the  Director  of 
the  Federal  Register  as  of  April  11, 1994. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Twin  Commander  Aircraft 


Corporation,  19003  59th  Drive.  NE.. 
Arlington.  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106.  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Pasion.  Aerospace  Engineer,  FAA, 
Northwest  Mountain  Region,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2594; 
facsimile  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Twin 
Commander  Models  685,  690.  690A. 
and  690B  airplanes  was  published  in 
the  Federal  Register  on  June  30. 1993 
(58  FR  34959).  The  proposed  AD  would 
require  (1)  modifying  the  wing  ribs  at 
Wing  Station  (WS)  39;  (2)  inspecting 
(one-time)  the  main  spar  lower  cap  and 
lower  wing  stringer  No.  7  at  WS  39  for 
cracks  or  corrosion;  and  (3)  replacing 
the  spar  cap  if  any  cracks  are  found  and 
treating  any  corrosion  found.  The 
proposed  inspections  would  be 
accomplished  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Twin  Commander  SB  No. 
211.  Revision  1.  dated  July  7. 1992. 
Replacing  the  spar  cap,  if  required, 
would  be  accomplished  in  accordance 
with  Twin  Commander  Custom  Kit  144, 
Revision  A,  dated  November  12. 1992; 
or  AVL\DESIGN.  Inc.  Supplemental 
Type  Certificate  SA5740NM.  dated  July 
16, 1992,  as  applicable. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  10 
comments  received. 

Five  commenters  concur  with  the 
proposal  as  written. 

One  commenter  recommends 
excluding  Model  685  airplanes  that 
show  no  signs  of  corrosion  based  on  the 
inspection  required  by  AD  91-08-09. 
The  commenter  feels  that  the  proposal 
is  unreasonably  burdensome  to  private 
aviation  (i.e.,  14  CFR  part  91  operators) 
and  should  not  be  mandatory.  The  FAA 
does  not  concur.  AD  91-08-09  requires 
inspecting  for  corrosion  on  the  main    ' 
wing  spar  lower  cap.  but  the  inspection 
procedure  will  not  detect  cracks  in  the 


wing  front  spar  lower  cap  (spar  cap). 
Even  if  the  inspection  required  by  AD 
91-08-09  reveals  corrosion,  there  is  no 
assurance  that  cracks  at  WS  39  do  not 
exist.  The  purpose  of  the  proposal  is  to 
provide  a  way  to  detect  and  correct 
cracks  at  WS  39.  The  FAA  has 
determined  that  these  cracks  or  failures 
of  the  WS  39  wing  rib  can  occur  on 
airplanes  in  any  type  of  operation,  and 
that  this  action  is  the  best  course  to 
achieve  the  safety  objective  of  returning 
the  airplane  to  its  original  certification 
level  of  safety.  The  proposed  AD  is 
unchanged  as  a  result  of  this  comment. 

Another  commenter,  the  Qvil 
Aviation  Authority  of  Australia  (CAA), 
recommends  replacing  the  wing  spar 
cap  before  the  next  SOOTiours  time-in- 
service  (TIS)  if  corrosion  is  found, 
instead  of  treating  any  corrosion  found. 
The  CAA  states  that,  if  a  corroded  spar 
is  not  replaced,  then  the  small  fatigue 
crack  formed  as  a  result  of  the  corrosion 
will  grow  to  weaken  the  spar  to  a  level 
below  its  design  strength.  The  FAA  is 
currently  conducting  a  study  to 
determine  the  fatigue  crack  growth  rates 
from  irregular  corroded  surfaces.  Fart  of 
this  study  includes  the  consideration  of 
a  replacement  time  period  for  spar  caps 
found  corroded.  When  this  study  is 
complete,  the  FAA  will  consider  taking 
further  AD  action  to  cover  this  issue. 
The  proposed  AD  is  unchanged  as  a 
result  of  this  comment. 

A  third  commenter  states  that  the 
inspection  should  be  ref)etitive.  This  is 
one  of  the  items  the  FAA  is  considering 
in  the  current  study  to  determine  the 
fatigue  crack  growth  rates  from  irregular 
corroded  surfaces.  When  this  study  is 
complete,  the  FAA  will  consider  taking 
further  AD  action  to  cover  this  issue. 
The  proposed  AD  is  unchanged  as  a 
result  of  this  comm^it. 

A  fourth  commenter  requests  a  change 
in  the  compliance  time  fix)m  50  hours 
TIS  to  180  days.  This  commenter 
believes  that  there  will  be  a  jam  of 
airplanes  in  service  shops,  causing  a 
possible  parts  shortage  or  forcing 
airplane  owners/operators  to  utilize  less 
quahfied  shops  in  order  to  meet  the 
deadline.  The  FAA  does  not  concur. 
Twin  Commander  has  assured  the  FAA 
that  there  are  adequate  parts  available 
for  all  repairs  that  could  be  required.  In 
addition,  the  FAA  has  determined  that 
there  is  an  adequate  number  of  certiPied 
maintenance  shops  available  to 
accomplish  the  actions  on  all  airplanes 
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within  the  proposed  compliance  time. 
The  proposed  AD  is  unchanged  as  a 
resun  of  this  comment. 

A  fifth  commenter,  the  Twin 
Commander  Aircraft  Corporation, 
requests  that  the  preamble  of  the 
proposal  change  to  reflect  that,  of  the  13 
airplanes  reported  to  have  cracked  spar 
caps.  12  were  examined  in  detail  and 
none  had  cracks  exceeding  the  specified 
limits.  The  FAA  concurs,  and,  because 
the  entire  preamble  of  the  proposal  is 
not  repeated  in  the  final  rme  action,  the 
FAA  is  so  noting  this  fact. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  wa»>  already  proposed. 

The  FAA  estimates  tnat  439  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
168  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour  (total  labor  cost  of  $9,240 
per  airplane).  Parts  cost  approximately 
SI. 300  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$4,627,060  ($10,540  per  airplane).  As 
previously  discussed,  89  of  the  439 
aHiected  airplanes  have  already 
accomplished  the  required  actions.  This 
reduces  the  cost  impact  of  this  AD  upon 
U.S.  operators  from  $4,627,060  to 
$3,689,000. 

In  addition,  if  the  required  inspection 
reveals  cracks  or  corrosion  that  exceeds 
a  certain  amount,  replacing  the  spar  cap 
vsrill  be  required  at  a  cost  of 
approximately  $100,000  per  airplane, 
parts  and  labor  included.  An  airplane 
=   affected  by  this  AD  could  have  a   . 
compliance  cost  as  low  as 
approximately  $10,540  (labor  +  parts)  if 
cracks  or  corrosion  is  not  foimd  during 
the  inspection,  and  as  high  as 
approximately  $110,540  (inspection  and 
modification  -f  spar  cap  replacement)  if 
the  operator  replaces  the  spar  cap. 

Based  on  an  expected  average 
remaining  operating  life  of  30  years  per 
affected  airplane,  the  annualized 
compliance  cost  would  be: 

•  If  only  inspecting  the  spar  cap  and 
wing  rib  at  WS  39  and  modifying  at  WS 
39  are  necessary:  $10,540  x  0.8145 
(capital  recovery  factor  at  a  7  percent 
interest  rate)  =  $858  annualized  cost;  or 

A*  If  replacing  the  spar  cap  is 
necessary:  approximately  $110,540  x 
0.8145  (capital  recovery  factor  at  a  7 
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percent  interest  ra  ;e)  =  $9,003 
annualized  cost. 

The  required  Ait's  from  Dockets  No. 
92-CE-26-AD  (fot  Model  690B  and  No. 
92-CE-58 AD  (for  Models  685,  690, 
690A.  and  690B)  will  also  affect  certain 
airplanes  included  in  this  AD.  The 
compliance  costs  of  these  other  AD's 
will  add  to  the  co$t  discussed  above. 
However,  replaciilg  the  spar  cap  will 
only  be  required  once,  so  the  $100,000 
replacement  cost,  if  required,  is  a  one- 
time action. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacte  1  by  Congress  to 
ensure  that  small  entities  are  not 
tinnecessarily  or  i  isproportionally 
burdened  by  govj  mment  regulations. 
The  RFA  requires  government  agencies 
to  determine  whe  her  rules  would  have 
a  "significant  eco  lomic  impact  on  a 
substantial  numb  sr  of  small  entities," 
and,  in  cases  whe  re  they  would, 
conduct  a  Regula  ory  Flexibility 
Analysis  in  whic:  i  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Reguliory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entitias  are  defined  as  small 
businesses  and  a  lall  not-for-profit 
organizations  tha  are  independently 
owned  and  opera  :ed  or  airports 
operated  by  smal  governmental 
jiirisdictions. 

The  350  U.S.-r  igistered  airplanes 
affected  by  this  /  D  that  have  not 
complied  with  T  vin  Commander  SB 
No.  211,  Revisioi  1,  dated  July  7. 1992. 
are  owned  accon  ing  to  the  following 
breakdown:  60  b '  individuals,  2  by  U.S. 
government  ager  :ies,  9  by  states  or  local 
governments,  an(  I  279  by  other  entities. 
Twenty  entities  own  more  than  one  of 
the  afiected  airpi  anes:  one  owns  7,  one 
owns  5,  another  >wns  4,  and  the  other 
seventeen  own  2  each. 

The  FAA  cann  at  determine  the  sizes 
of  all  the  affecte<  non-individual  owner 
entities  nor  the  r  ilative  significance  of 
the  costs  estimat  jd  above.  Because  of 
these  uncertaint  as,  no  cost  thresholds 
for  significant  ec  onomic  impact  can  be 
reasonably  deter  nined.  Based  on  the 
possibility  that  t  lis  AD  could  have  a 
significant  impai  :t  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regi  ilatory  flexibility 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  con  acting  the  Rules  Docket 
at  the  location  p  "ovided  \mder  the 
caption  AOCMESi  ES. 

The  regulatioi  s  adopted  herein  will 
not  have  substai  tial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  govemi  nent  and  the  States,  or 
on  the  distributi  3n  of  power  and 
responsibilities  unong  the  various 
levels  of  govern  nent.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
costs  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26, 
1979)  because  of  substantial  public 
interest;  and.  (3)  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  smell  entities.  The  FAA  has 
conducted  an  Initial  Regxilatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
action  that  could  minimize  the  impact 
on  small  entities.  A  copy  of  this  analysis 
may  be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.  After  careful 
consideration,  the  FAA  has  determined 
that  the  required  action  is  the  best 
course  to  achieve  the  safety  objective  of 
retiuning  the  airplane  to  its  original 
certification  level  of  safety. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD  to  read  as 
follows: 

94-04-12  Twin  Commander  Aircraft 
Corporatioa:  Amendment  39-8832; 
Dodet  No.  92-CE-3e-AD. 

Applicability:  The  following  Model  and 
serial  number  airplanes  that  do  not  have  the 
wing  front  spar  lower  cap  replaced  in 
accordance  with  the  procedures  of  one  of  the 
two  specified  in  paragraph  (b)(2)  of  this  AD. 
certificated  in  any  category: 


Model 

Serial  Nos. 

685 

690, 690A.  and 
690B... 

12000  ttwough 

12066. 
11001  through 

11566. 

Note  1:  The  serial  number  of  the  Model  685 
airplanes  differs  from  that  specified  in  Twin 
Commander  Service  Bulletin  (SB)  No.  211, 
Revision  1,  dated  July  7. 1992.  This  AD  takes 
precedence  over  that  service  information. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  wing  structure 
caused  by  a  cracked  wing  front  spar  lower 
cap  or  cracked  or  deformed  wing  rib  at  Wing 
Station  (WS)  39,  accomplish  the  following: 

(a)  Modify  the  wing  ribs  at  WS  39  in 
accordance  with  Part  II  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Twin  Commander  SB  No.  211, 
Revision  1,  dated  July  7, 1992. 

(b)  Eddy  current  inspect  the  wing  front 
spar  lower  cap  and  lower  wing  stringer  No. 
7  at  WS  39  for  cracks  or  corrosion  in 
accordance  with  Part  I  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Twin  Commander  SB  No.  211, 
Revision  1,  dated  July  7, 1992. 

(1)  If  any  corrosion  is  found  that  is  less 
than  .031  inch  in  the  thin  flange  or  .063  inch 
in  the  thick  section  of  the  wing  front  lower 
spar  cap,  prior  to  frirther  flight,  treat  the  wing 
front  spar  lower  cap  area  that  is  corroded 
with  corrosion  inhibitor  such  as  LPS-3  or 
ACF-50. 

(2)  If  any  cracks  are  found  or  any  corrosion 
is  found  that  is  equal  to  or  exceeds  .031  inch 
in  the  thin  flange  or  .063  inch  in  the  thick 
section  of  the  wing  front  spar  lower  cap, 
prior  to  further  flight,  replace  the  wing  front 
spar  lower  cap  in  accordance  with  the 
instructions  in  one  of  the  following,  as 
applicable: 

(i)  For  Modek  685, 690, 690A.  and  690B— 
Twin  Commander  Custom  Kit  144,  Revision 
A,  dated  November  12, 1992;  or 

(ii)  For  Models  690,  690A.  and  690B — 
ANOADESIGN,  Inc.  Supplemental  Type 
Certificate  SA5740NM.  dated  July  16. 1992. 

(c)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Northwest 
Mountain  Region,  1601  Lind  Avenue  SW., 
Renton,  Washington  9805S-4056.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  AGO,  FAA,  Northwest 
Mountain  Region. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO,  FAA, 
Northwest  Mountain  Region. 

(e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Twin 


Commander  Service  Bulletin  No.  211, 
Revision  No.  1.  dated  July  7, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  The  replacement  (as  applicable) 
required  by  this  AD  shall  be  done  in 
accordance  with  the  instructions  to  either 
Twin  Commander  Custom  Kit  No.  CK-144, 
Revision  A,  dated  November  12, 1992;  or 
Twin  Commander  Custom  Kit  No.  CK-145, 
dated  August  21, 1992.  whichever  is 
applicable.  This  incorporation  by  reference 
was  previously  approved  as  of  April  11, 1994 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Twin 
Commander  Aircraft  Corporation,  19003  59th 
Drive,  NE.  Arlington,  Washington  98223. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street.  Kansas  Qty, 
Missouri,  OT  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  (39-8832)  becomes 
effective  on  April  12, 1994. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  14, 1994. 

Barry  D.  dementi. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  94-3841  Filed  2-18-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  92-CE-26-AD;  Amdt  39-8831; 
AD  04-04-11] 

Airworthiness  Directives:  Twin 
Commander  Aircraft  Corporation 
Models  500S  and  690B  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Twin  Commander 
Aircraft  Corporation  (Twin  Commander) 
Models  500S  and  690B  airplanes.  This 
action  requires  removing  a  sample  of  the 
wing  front  spar  lower  cap  (spar  cap) 
material  for  examination,  and, 
depending  upon  the  results  of  that 
examination,  inspecting  or  replacing  the 
spar  cap.  Reports  Of  cracks  caused  by 
stress  corrosion  in  the  spar  cap  on 
several  of  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  wing  structure 
caused  by  cracks  in  the  spar  cap. 
DATES:  Effective  April  11. 1994.  The 
incorporation  by  reference  of  certain 
documents  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  11. 1994. 
ADDRESSES:  Service  information  that 
apphes  to  this  AD  may  be  obtained  from 


the  Twin  Commander  Aircraft 
Coiporation.  19003  59th  Drive.  NE.. 
Arlington,  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700,  Washington,  IX. 
FOR  FURTHER  INFORMATION  CONTACT: 
-Mr.  Mike  Pasion,  Aerospace  Engineer, 
FAA,  Northwest  Mountain  Region.  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2594; 
facsimile  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Twin  Commander 
Models  500S  and  690B  airplanes  was 
published  in  the  Federal  lU^ister  on 
June  30. 1993  (58  FR  34957).  The  action 
proposed  to  require  removing  a  sample 
of  the  spar  cap  material  for  examination. 
and,  depending  upon  the  results  of  the 
examination,  inspecting  or  replacing  the 
spar  cap.  The  proposed  inspections 
would  be  accomplished  in  accordance 
v«th  Twin  Commander  SB  No.  215. 
dated  March  3. 1992.  The  proposed 
replacements,  if  necessary,  would  be 
accomplished  in  accordance  with  one  of 
the  following,  as  applicable: 

•  Twin  Commander  Custom  Kit  No. 
CK-144.  Revision  A.  dated  November 
12. 1992.  which  applies  to  Twin 
Commander  Model  690B  airplanes; 

•  Twin  Commander  Custom  Kit  No. 
CK-145.  dated  August  21. 1992,  which 
applies  to  Twin  Commander  Model 
500S  airplanes;  or 

•  AVIADESIGN.  Inc.  Supplemental 
Type  Certificate  (STC).  dated  July  16, 
1992,  which  applies  to  Twin 
Commander  Model  690B  airplanes. 

Of  the  80  affected  airplanes  registered 
in  the  United  States.  34  have  already 
accomplished  this  inspection  in 
accordance  with  Twin  Commander  SB 
No.  215.  dated  March  3, 1992.  For  five 
of  these  airplanes,  or  approximately  15 
percent,  the  examination  revealed  a 
grain  structure  that  would  require  spar 
cap  replacement  imder  the  criteria  of 
this  proposed  AD.  These  five  airplane 
operators  voluntarily  replaced  the  spar 
cap  in  order  to  assure  safety  of  their 
airplane. 

uiterested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  10 
comments  received. 

Eight  commenters  concur  with  the 
proposed  rule  as  written. 

One  commenter  recommends  deleting 
the  terms  "fine  equi-axed"  and 
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"unusual  cap  grain  structure"  from  the 
proposal.  This  commenter  states  that 
there  is  no  standard  for  grain  structure 
in  aluniinum  alloy  products  and 
believes  that  characterizing  the  spar  cap 
grain  structure  as  unusual  is 
inappropriate  and  may  not  focus  on  the 
best  course  of  corrective  action.  The 
Comrnenter  also  states  that  the  word 
fine  in  "fine  equi-axed  grain  structure" 
is  so  imprecise  that  the  structure  is 
unable  to  be  accurately  measured.  The 
FAA  concurs  that  "imusual  grain 
structure"  could  be  inappropriate  and 
has  changed  the  wording  in  the  final 
rule  AO  to  "smaller  than  the  large 
elongated  grains,  but  not  fine  equi- 
axed".  The  FAA  does  not  concur  that 
the  term  "fine  equi-axed"  is  imprecise 
because  the  FAA  included  in  the 
proposal  (Note  2)  a  definition  of  this 
term.  In  addition,  the  EMTEC 
Corporation,  which  is  the  laboratory 
conducting  the  metallurgical 
examinations,  has  estabUshed,  with  the 
FAA  and  Twin  Commander,  the 
acceptable  grain  structure  size  of  the 
spar  cap. 

This  commenter  also  states  that  the 
grain  structure  should  not  be  the  sole 
indicator  of  stisceptibiUty  to  stress 
corrosion.  The  FAA  concurs.  The 
affected  airplanes  are  also  included  in 
the  applicability  of  the  actions  specified 
in  Dockets  No.  92-CE-38-AD  and  No. 
92-CE-43-AD.  which  require  other 
inspections  of  the  spar  cap.  The 
proposed  AD  is  undianged  as  a  result  of 
this  comment. 

The  same  commenter  also 
recommends  consideration  of  other 
comprehensive  corrective  actions  that 
deal  with  the  impact  of  design  and 
operating  stress  and  sources  of  bi- 
metallic-initiated general  corrosion.  The 
FAA  has  determined  that  the  current 
corrective  action  is  one  that  will  return 
the  airplane  to  its  original  certification 
level  of  safety.  The  FAA  will  evaluate 
any  detailed  corrective  action,  and,  if 
determined  to  provide  an  equivalent 
level  of  safety,  will  approve  it  as  an 
alternative  method  of  compliance  to  that 
portion  of  the  required  action.  The 
proposed  AD  is  unchanged  as  a  result  of 
this  comment. 

Another  commenter,  the  Civil 
Aviation  Authority  of  Australia  (CAA), 
recommends  that  the  FAA  expand  the 
range  of  serial  numbers  in  the 
applicability  and  expand  the  spar  cap 
-replacement  to  include  all  unusual  grain 
structiues  as  well  as  fine  equi-axed 
grain  structures.  The  FAA  has  re- 
examined all  information  related  to  this 
subject  and  has  determined  that  the 
airplanes  manufactured  with  spars  of 
the  fine  equi-axed  grain  structure  are 
limited  to  those  manufactured  between 
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May  1978  and  CH  tober  1979.  The  results 
of  inspections  tei  eived  to  date 
including  those  1  om  the  CAA  verify 
this  conclusion. '  'he  proposed  AD  is 
unchanged  as  a  r  (suit  of  this  comment. 

After  examinin  i  all  available 
information  inch  ding  the  comments 
referenced  above  the  FAA  has 
determined  that  i  dr  safety  and  the 
public  interest  re  )uire  the  adoption  of 
the  rule  as  propo  led  except  for  the 
minor  wording  cnange  and  minor 
editoaal  correcti  )ns.  The  FAA  has 
determined  that  I  bese  minor  corrections 
will  not  change  t  le  meaning  of  the  AD 
nor  add  any  add  lional  burden  upon  the 
public  than  was  ilready  proposed. 

The  FAA  estin  ates  that  80  airplanes 
in  the  U.S.  regist  y  will  be  affected  by 
this  AD.  that  it  vi  ill  take  approximately 
15  workhours  pe '  airplane  to 
accomplish  the  r  squired  action,  and  tha^ 
the  average  labor  rate  is  approximately 
$55  an  hour.  Pari  s  cost  approximately 
$32  per  airplane,  and  the  metallurgical 
inspection  will  c  3St  approximately 
$150.  Based  on  t  lese  figures,  the  total 
cost  impact  of  th  s  AD  on  U.S.  operators 
is  estimated  to  b(  $81,360.  As 
previously  discu  ised.  34  of  the  80 
affected  airplane  >  have  already 
accomplished  th  i  required  actions.  This 
reduces  the  cost  mpact  of  this  AD  upon 
U.S.  operators  to  $56,392.  The 
manufacturer  wi  1  also  incur  the  cost  of 
the  required  met  tllurgical  examination. 
The  EMTEC  Cor  oration  will  bill  the 
manufacturer  an  I  send  the  results  of  the 
required  inspect  on  to  the  airplane 
owner/operator,  rhis  will  further  reduce 
the  cost  impact  i  pon  U.S.  operators  by 
$8,400  fi-om  $56, 392  to  $47,992. 

In  addition,  if  he  required 
examination  revi  als  a  fine  equi-axed 
grain  struct\u«,  i  )placing  the  spar  cap 
will  be  required  it  a  cost  of 
approximately  $100,000,  parts  and  labor 
included.  If  the  inquired  examination 
grain  structure  that  ' 
i-axed  structure, 
cap  for  stress 
required  at  a  cost  of 
approximately  $2,750  (50  workhours  at 
$55  per  hour).  A  i  airplane  affected  by 
this  AD  could  hi  ve  a  compUance  cost  as 
low  as  $1,007  if  he  spar  cap  was  found 
acceptable  durin  ;  the  metallurgical 
examination,  an(  as  high  as 
approximately  $  100.857  if  the  operator 
replaces  the  spai  cap. 

Based  on  an  ei  pected  average 
remaining  opera  ing  life  of  30  years  per 
affected  airplane ,  the  annualized 
compliance  cost  would  be: 

•  If  only  a  me  allurgical  examination 
is  necessary:  $1,  107 -$150  (cost 
incurred  by  man  ifactULrer)=$857x0.6145 
(capital  recovery  factor  at  an  interest 


reveals  an  imusu 
was  not  a  fine  ( 
inspecting  the  s{ 
corrosion  will  I 


rate  of  7  percent )=$70  annualized  cost: 
or 

•  If  replacing  the  spar  cap  is 
necessary:  approximately 
$100,857x0.8145  (capital  recovery  factor 
at  an  interest  rate  of  7  percent)=$8,215 
annualized  cost. 

The  required  AD's  fix)m  Dockets  No. 
92-CE-3&-AD  (for  Model  690B),  No. 
92-CE-43-AD  (for  Model  500S).  and 
92-CE-58-AD  (for  both  Models  500S 
and  690B]  also  affect  certain  airplanes 
included  in  this  AD.  The  compliance 
costs  of  these  other  AD's  add  to  the  cost 
discussed  above.  However,  replacing  the 
spar  cap  is  only  required  once,  so  the 
$100,000  replacement  cost,  if  required, 
would  be  a  one-time  action. 

"Hie  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government 
regulations.The  RFA  requires 
government  agencies  to  determine 
whether  rules  would  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  and,  in  cases 
where  they  would,  conduct  a  Regulatory 
Flexibility  Analysis  in  which 
alternatives  to  the  rule  are  considered. 
FAA  Order  2100. 14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
outlines  FAA  procedures  and  criteria  for 
complying  wiih  the  RFA.  Small  entities 
are  defined  as  small  businesses  and 
small  not-for-profit  organizations  that 
are  independently  owned  and  operated 
or  airports  operated  by  small 
governmental  jiuisdictions. 

Of  the  56  U.S.-registered  airplanes 
affected  by  this  AD  that  have  not 
complied  with  Twin  Conunander  SB 
No.  215,  dated  March  3, 1992,  no  owner 
owns  more  than  one.  Of  these  56 
different  owners,  50  are  businesses,  not- 
for-profit  enterprises,  or  state  or  local 
governments;  and  six  are  individuals. 

The  FAA  cannot  determine  the  sizes 
of  all  the  50  non-individual  owner 
entities  nor  the  relative  ^gnificance  of 
the  costs  estimated  above.  Because  of 
these  uncertainties,  no  cost  thresholds 
for  significant  economic  impact  can  be 
reasonably  determined.  Based  on  the 
possibility  that  this  AD  could  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regulatory  flexibility 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  %vith  Executive  Order  12612. 
it  is  determined  that  this  proposal  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979)  because  of  substantial  pubUc 
interest;  and  (3)  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 
conducted  an  Initial  Regulatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
action  that  could  minimize  the  impact 
on  small  entities.  A  copy  of  this  analysis 
may  be  obtained  by  contacting  tlie  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.  After  careful 
consideration,  the  FAA  has  determined 
that  the  required  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHtNESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a).  1421 
end  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

94-04-11  Twin  Comnundn'  Aircraft 
Corporatioa:  Amendment  39-8831: 
Docket  hk>.  g2-CE-26-AD. 
Applicability:  The  following  Model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Model 

Serial  Nos. 

500S  

6908  . 

3314  through  33?3. 
11480  through  11566. 

Compliance:  Required  within  the  next  50 
hours  time-in-wrvice  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 


To  prevent  failure  of  the  wing  structure 
caused  by  stress  corrosion  cracks  in  the  wing 
front  spar  lower  cap,  accomplish  the 
following: 

(a)  Remove  a  sample  (coupon)  of  the  wing 
front  spar  lower  cap  in  accordance  with  the 
INSTRUCTIONS:  PART  1  section  (Model 
500S  airplanes)  or  the  INSTRUCTIONS: 
PART  II  section  (Models  690B  airplanes)  of 
Twin  Commander  Service  Bulletin  (SB)  No. 
215.  dated  March  3. 1992,  as  applicable.  Prior 
to  further  flight,  send  this  coupon  for  a 
metallurgical  examination  to  the  EMTEC 
Corporation.  124  East  Sheridan,  suite  101, 
Oklahoma  City.  Oklahoma  73104,  and  wait 
for  the  results  of  the  examination. 

Note  1:  The  manufacturer  will  incur  the 
cost  of  the  required  metallurgical 
examination.  The  EMTEC  Corporation  will 
bill  the  manufacturer  and  send  the  results  of 
the  inspection  to  the  airplane  owner/ 
operator. 

(b)  If  the  results  of  the  metallurgical 
examination  required  by  paragraph  (a)  of  this 
AD  reveal  a  fine  equi-axed  grain  structure, 
prior  to  further  flight,  replace  the  wing  front 
spar  lower  cap  in  accordance  with  the 
instructions  in  one  of  the  following,  as 
applicable: 

(1)  For  Model  6908.  Twin  Commander 
Custom  Kit  No.  CK-144.  Revision  A.  dated 
November  12. 1992; 

(2)  For  Model  500S.  Twin  Commander 
Custom  Kit  No.  CK-145.  dated  August  21. 
1992;  or 

(3)  For  Model  690B.  AVTADESIGN.  Inc. 
Supplemental  Type  Certificate  SA5740NM. 

Note  2;  A  fine  equi-axed  grain  structure 
refers  to  a  grain  structure  that  is 
approximately  equal  in  all  three  axes  and  the 
grains  are  considerably  smaller  than  wtiat  is 
typical  of  the  *ving  spar  extrusion.  This  is  In 
contrast  to  the  eloiigated.  highly  directional 
grain  structure  with  relatively  large  grains 
typical  of  the  wing  spar  extrusion. 

(c)  If  the  results  of  the  metallurgical 
examination  required  by  paragraph  (a)  of  this 
AD  reveal  a  grain  structure  that  is  smaller 
than  the  large  elongated  grains,  but  not  fine 
equi-axed.  prior  to  further  flight,  inspect  the 
wing  front  spar  lower  cap  for  stress  corrosion 
cracking  in  arxordance  with  an  inspection 
procedure  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Northwest  Mountain  Region. 

(1)  Send  the  result  of  this  inspection  in 
writing  to  the  FAA  at  the  address  specified 
in  paragraph  (e)  of  this  AD.  within  10  days 
after  the  inspection  or  15  days  after  the 
effective  date  of  this  AD.  whichever  occius 
later.  State  whether  any  cracks  or  corrosion 
was  found,  the  location  and  length  of  any 
cracks  found,  and  the  location  and  depth  of 
any  corrosion  found.  (Reporting  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  No.  2120-0056). 

(2)  If  any  cracks  are  found,  prior  to  further 
flight,  replace  the  wing  front  spar  lower  cap 
in  accordance  with  the  instructions  in  one  of 
the  following,  as  applicable: 

(i)  For  Model  690B.  Twin  Commander 
Custom  Kit  No.  CK-144.  Revision  A.  dated 
November  12, 1992; 

(ii)  For  Model  SOOS,  Twin  Corrunander 
Custom  Kit  No.  CK-145.  dated  August  21. 
1992;  or 


(iii)  For  Model  690B,  AVIADESIGN.  Inc. 
Supplemental  Ty-pe  Certificate  SA5740NM. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  An  altenutive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Seattle  ACO.  FAA, 
Northwest  Mountain  Region,  1601  Lind 
Avenue  SW..  Renton.  Washington  98055- 
4056.  The  inquest  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Seattle  ACO.  FAA.  Northwest 
Mountain  Region 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO.  FAA. 
Northwest  Mountain  Region. 

(f)  The  inspections  required  by  this  AD 
shall  be  done  In  accordance  with  Twin 
Commander  Service  Bulletin,  No.  215.  dated 
March  3, 1992.  The  replacement  (as 
applicable)  required  by  this  AD  shall  be  done 
in  accordance  with  the  instructions  to'either 
Twin  Commander  Custom  Kit  No.  CK-144. 
Revision  A.  dated  November  12. 1992;  or 
Twin  Commander  Custom  Kit  No.  CK-145. 
dated  August  21.  1992,  whichever  is 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Twin  Commander  Aircraft  Corporation, 
19003  59th  Drive,  NE.  Arlington.  Washington 
98223.  Copies  may  be  inspected  at  the  FAA. 
Central  Region.  Office  of  die  Assistant  Chief 
Counsel.  Room  1558. 601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700,  Washington,  DC 

(g)  This  amendment  (39-6831).becomes 
effective  on  April  11. 1994. 

Issued  in  Kansas  City.  Missouri,  on 
February  14, 1994. 

Bany  D.  ClemeiUs. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  94-3842  Filed  2-18-94;  8:45  am) 

BIUJNC  CODE  W1ft-13-U 


14CFRPart39 

pocket  No.  B2-CE-67-AD;  Amdt  39-8835; 
AD  94-04-15) 

Airworthiness  DirectlvM:  Twin 
Commander  Aircrafft  Corporation 
Models  500. 560A.  560E,  680, 680E.  and 
720  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Twin  Commander 
Aircraft  Corporation  (Twin  Commander) 


Models  500,  560A,  560E,  680, 680E,  and 
720  airplanes.  This  action  requires 
inspecting  the  wing  firont  spar  lower  cap 
(spar  cap)  for  interference,  fretting,  or 
corrosion  between  the  firewall  flange 
and  spar  cap  flange  at  Wing  Station 
(\VS)  96,  and  clearing  any  interference, 
repairing  any  fretting  or  corrosion 
damage,  and  replacing  any  cracked  spar 
cap.  Reports  of  two  of  the  affected 
airplanes  have  cracked  spar  caps  at  WS 
96  prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failiire  of  the  wing  structure 
caused  by  a  cracked  spar  cap  at  WS  96. 
DATES:  Effective  April  12, 1994.  The 
incorporation  by  reference  of  certain 
documents  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  12, 1994. 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  bom 
the  Twin  Commander  Aircraft 
Corporation,  19003  59th  Drive.  NE., 
Arlington,  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mike  Pasion,  Aerospace  Engineer, 
FAA  Northwest  Mountain  Region,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  277-2594; 
facsimile  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Twin  Commander 
Models  500,  560A,  560E,  680,  680E,  and 
720  airplanes  was  published  in  the 
Federal  Register  on  June  30. 1993  (58 
FR  34950).  The  action  proposed  to 
require  inspecting  the  spar  cap  for 
interference,  fretting,  or  corrosion 
between  the  firewall  flange  and  spar  cap 
flange  at  WS  96,  and  clearing  any 
interference,  repairing  any  fretting  or 
corrosion  damage,  and  replacing  any 
cracked  spar  cap.  The  proposed 
inspection  and  repair,  if  applicable, 
would  be  accomplished  in  accordance 
with  Twin  Commander  SB  No.  212, 
dated  November  3, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  nine 
comments  received. 

Seven  commenters  concur  with  the 
proposal  as  written. 

Chie  commenter,  the  Civil  Aviation 
Authority  of  Australia  (CAA),  states  that 
the  proposal  should  require  an  eddy 


corrosion  will  si 
conceal  it  from 
inspection  (whic 
SB],  and  that  an  i 
is  the  only  methc 
crack.  The  FAA  < 
proposal  relates ' 


current  inspectic  n  of  the  spar  cap.  The 
CAA  questions  whether  fretting  and 
corrosion  are  the  sole  contributors  to 
fatigue  damage  t^  WS  96,  or  if  these 
merely  aggravate}  what  is  already  a 
fatigue-sensitive  location.  The  CAA  goes 
on  to  state  that,  if  a  crack  can  start  fi^m 
a  corrosion  pit  a^  small  as  0.006  inches 
(as  happened  on  a  Swedish  airplane), 
then  there  is  a  gopd  chance  that  even  a 
clean  airplane  will  crack  over  time. 
Also,  the  CAA  states  that,  if  a  fatigue 
crack  has  started  ^at  the  base  of  a 
corrosion  pit,  the)  blending  of  the 

lear  over  the  crack  and 
le  dye  penetrant 
i  is  called  for  in  the 
ddy  current  inspection 
d  for  detection  of  this 
loes  not  concur.  The 
.     .  fretting  that  may 

occur  because  inlerference  between  a 
firewall  stiffener  end  the  forward  flange 
of  the  lower  sparjcap.  It  would  require 
action  for  fatigue  cracks  found  as  a 
result  of  this  inte  rference  and  fretting. 
Fretting  does  hav  a  a  synergistic 
relationship  with  corrosion  and  fatigue, 
and  its  existence  ^atly  accelerates 
fatigue  crack  grot  rth.  The  FAA  has 
received  no  repol  ts  of  fatigue  cracks  in 
the  affected  area  hat  were  not  a  direct 
result  of  fretting.  Also,  the  spar  cap  at 
WS  96  is  extreme  ly  difficult  to  inspect 
using  eddy  cxirre:  it  methods  because  of 
other  structures  i  a  the  area  interfering 
with  placement  c  f  the  eddy  current 
probe.  Dye  penet  ant  inspections  are 
used  extensively  in  the  aviation 
industry  and  havb  proved  very  reliable 
in  detecting  cracls.  The  proposed  AD  is 
unchanged  as  a  n  »suh  of  this  comment. 

Another  comm  anter,  the  Twin 
Commander  Aire  raft  Corporation  states 
that  owners/oper  »tors  should  have  their 
airplanes  inspect  5d  regardless  of 
whether  the  spar  cap  has  been  replaced 
because  interfere  ice  may  even  exist  on 
a  new  spar.  The  I  AA  concurs  that 
interference  mayjexist  if  a  new  spar  is 
installed,  unless  it  was  installed  in 
accordance  with  replacement 
procedures  obtaimed  frx)m  the 
manufacturer  thrf)ugh  the  Manager, 
Seattle  Aircraft  cirtification  Office  (as 
specified  in  paragraph  (a)(3)  of  the 
proposed  AD).  Tl  e  Seattle  Aircraft 
Certification  Offi<  ;e  has  not  issued  any 
of  these  procedui  bs  to  airplane  owners/ 
operators;  therefc  re,  no  airplane  has  the 
spar  cap  replaceq  in  accordance  with 
f  the  proposal  and  the 
'feet  all  of  the 
ider  the  Applicability 
ised  AD  is  unchanged 
:omment. 
After  careful  re  iriew  of  all  available 
information  inck  ding  the  comments 
referenced  above,  the  FAA  has 


paragraph  (a)(3) 
proposal  would 
airplanes  listed 
section.  The  pro, 
as  a  result  of  this 


determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  332  airplanes 
in  the  U.S.  registry  will  be  affected  by 
the  proposed  AD.  that  it  will  take 
approximately  20  workhours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour.  Pdrts 
to  accomplish  the  required  inspection 
cost  approximately  $20.  Based  on  these 
figures,  the  total  cost  impact  of  the 
inspection  specified  in  this  AD  on  U.S. 
operators  is  estimated  to  be  $371,840. 
Chie  airplane  owner  has  already 
accomplished  the  required  inspection, 
and  found  no  damage  or  cracks. 

In  addition,  if  the  required  inspection 
reveals  cracks,  or  corrosion  that  exceeds 
certain  limits,  replacing  the  spar  cap 
would  be  required  at  a  cost  of 
approximately  $100,000,  parts  and  labor 
included.  An  airplane  affected  by  this 
AD  could  have  a  compliance  cost  as  low 
as  approximately  $1,120  (labor  ■•-  parts) 
if  no  cracks,  interference,  or  corrosion 
damage  is  found  during  the  inspection, 
and  as  high  as  approximately  $101,120 
(inspection  +  spar  cap  replacement)  if 
the  operator  replaces  the  spar  cap. 

Based  on  these  airplanes  having  an 
expected  average  remaining  operating 
life  of  10  years  or  15  years,  the 
annualized  compliance  cost  would 
range  between: 

•  If  only  inspecting  the  spar  cap  at 
WS  96  is  necessary  for  airplanes  with  an 
average  remaining  operating  life  of  10 
years:  $1,120x0.14349  (10-year  capital 
recovery  factor  at  a  7  percent  interest 
rate)=$168  annualized  cost; 

•  If  only  inspecting  the  spar  cap  at 
WS  96  is  necessary  for  airplanes  with  an 
average  remaining  operating  life  of  15 
years:  $1,120x0.11434  (15-year  capital 
recovery  factor  at  a  7  percent  interest 
rate)=$126; 

•  If  replacing  the  spar  cap  is 
necessary  for  airplanes  with  an  average 
remaining  operating  life  of  10  years: 
approximately  $101,120x0.15349 
(capital  recovery  factor  at  a  7  percent 
interest  rate)=$l 5,520;  or 

•  If  replacing  the  spar  cap  is 
necessary  for  airplanes  with  an  average 
remaining  operating  life  of  15  years: 
approximately  $101,120x0.11434 
(capital  recovery  factor  at  a  7  percent 
interest  rate)=$l  1,562. 

The  required  AD's  from  Dockets  No. 
92-CE-43-AD  (for  Models  500,  560A, 
560E,  680,  680E,  and  720)  and  No.  92- 
CE-58-AD  (for  Models  685,  690,  690A, 
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and  690B)  will  also  affect  certain 
airplanes  included  in  this  AD.  The 
compliance  costs  of  these  other  required 
AD's  would  add  to  the  cost  discussed 
above.  However,  replacing  the  spar  cap 
would  only  be  required  once,  so  the 
$100,000  replacement  cost,  if  required, 
would  be  a  one-time  action. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  smell  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities." 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions. 

The  331  U.S.-registered  airplanes 
affected  by  the  required  AD  that  have 
not  complied  with  Twin  Commander  SB 
No.  212,  dated  November  3. 1992,  are 
owned  according  to  the  following 
breakdown:  196  by  individuals.  2  by 
U.S.  government  agencies,  7  by  states  or 
local  governments,  and  126  by  (Hher 
entities.  Six  entities  own  2  airplanes 
each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  affiected  non-individual  owner 
entities  nor  the  relative  significance  of 
the  costs  estimated  above.  Because  of 
these  uncertainties,  no  cost  thresholds 
for  significant  economic  impact  can  be 
reasonably  determined.  Based  on  the 
possibility  that  this  AD  could  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regulatory  flexibility 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  locati(xi  provided  under  the 
caption  "ADDRESSES". 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979)  because  of  substantial  public 
interest;  and,  (3)  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 
conducted  an  Initial  Regulatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
action  that  could  minimize  the  impact 
on  small  entities.  A  copy  of  this  analysis 
may  be  obtained  by  contacting  the  Rules 
Dodcet  at  the  location  provid^  under 
the  caption  "ADDRESSES".  After  carefiil 
consideration,  the  FAA  has  determined 
that  the  required  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety. 

List  of  Sidijects  in  14CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g};  and  14  CFR  11.89 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD  to  read  as 
follows: 

94-04-15  Twin  ConiBiander  Aircraft 
Corporation:  Amendment  39-«835; 
Docket  No.  92-CE-57-AD. 
Applicability:  The  fbUowing  model  and 
serial  number  airplanes  that  do  not  have  the 
wing  front  spar  lower  cap  replaced  in 
accordance  with  procedures  specified  in 
paragraph  (aM3)  of  this  AD,  certificated  in 
any  category: 


Model 

SefialNo. 

500 

560A  

560E  

680 

680E  

720 

616  through  750. 
231  through  450. 
433  through  750.     . 
242  through  658. 
623  through  750. 
501  through  750. 

Compliance:  Required  within  the  next  SO 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  wing  structure 
caused  by  a  cracked  wing  front  spar  lower 


cap  at  Wing  Station  (WS)  96,  accomplish  the 
following: 

(a)  Inspect  the  wing  front  spar  lower  cap 
of  each  wing  for  corrosion  or  interference 
between  the  firewall  flange  and  spar  flange 
in  accordance  with  the  AOCOMPUSHMENT 
INSTRUCTIONS  section  of  Twin  Commander 
Service  Bulletin  (SB)  No.  212.  dated 
November  3. 1992. 

(1)  If  any  interfierence  is  found  between  the 
firewall  flange  and  spar  flange,  prior  to 
further  flight,  clear  this  interference  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Twin  Commander 
SB  No.  212,  dated  November  3, 1992. 

(2)  If  any  corrosion  damage  is  found,  prior 
to  further  flight  repair  any  corrosion  damage 
to  the  wing  front  spar  lower  cap  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Twin  Commander 
SB  No.  212.  dated  November  3. 1992. 

(3)  If  any  cracks  are  found,  prior  to  the 
further  flight,  replace  the  wing  front  spar 
lower  cap  in  accordance  with  replacement 
procedures  obtained  from  the  manufacturer 
through  the  Manager,  Seattle  Aircraft 
CertificaUon  Office  (ACO).  at  the  address 
specified  in  paragraph  (c)  of  this  AD. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Seattle  ACO,  FAA. 
Northwest  Mountain  Region.  1601  Lind 
Avenue  SW..  Renton,  Washington  98055- 
4056.  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  ACO.  FAA.  Northwest 
Mountain  Region. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO,  FAA. 
Northwest  Mountain  Region. 

(d)  The  inspection  and  repair  required  by 
this  AD  shall  be  done  in  accordance  with 
Twin  Commander  Service  Bulletin  No.  212. 
dated  November  3, 1992.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Twin  Commander  Aircraft 
Corporation,  19003  59th  Drive.  NE., 
Arlington,  Washington  98223.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E  12th  Street,  Kansas  City,  Missouri,  or 
at  the  OfBce  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(e)  This  amendment  (39-6835)  becomes 
effective  on  April  12. 1994. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  14, 1994. 
Barry  D.  Clements. 

Manager.  Satall  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc  94-3840  Filed  2-18-94;  8:45  am) 

BiLUNO  CODE  4S10-1S-* 
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14CFRPart39 

[Doctwt  No.  92-CE-43-AD;  Amendment  39- 
8833:  AD  94-04-13] 

Airworthiness  Directives:  Twin 
Commander  Aircraft  Corporation  500, 
600,  and  700  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  65-06-01, 
which  currently  requires  repetitively 
inspecting  the  wing  front  spar  lower  cap 
(spar  cap)  of  both  the  left  and  right 
wings  on  certain  Twin  Commander 
Aircraft  Corporation  (Twin  Commander) 
500  and  600  series  airplanes,  and 
replacing  any  cracked  spar  cap.  Front 
spar  cap  cracks  developing  on  certain 
Twin  Commander  model  airplanes  not 
affected  by  that  AD  prompted  this 
action.  In  addition,  the  manufacturer 
has  updated  the  inspection  proceduips 
through  improved  service  information. 
This  action  retains  the  inspection  and 
repair  requirements  of  AD  65-06-01, 
and  requires  inspecting  in  accordance 
with  updated  service  information  and 
increases  the  applicability  to  include 
other  model  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  wing  structure 
caused  by  cracks  in  the  spar  cap. 
DATES:  Effective  April  12,  1994. 

The  incorporation  by  reference  of 
Twin  Commander  Service  Bulletin  (SB) 
No.  90C,  dated  March  30, 1992,  and 
Twin  Commander  Service  Publications 
revision  notice  of  SB  90C,  Revision  1, 
dated  June  5, 1992,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
April  12, 1994. 

The  incorporation  by  reference  of  the 
instructions  to  Twin  Commander 
Custom  Kit  No.  CK-145.  dated  August    . 
21, 1992.  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
April  11,1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Twin  Commander  Aircraft 
Corporation,  19003  59th  Drive,  NE., 
Arlington,  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Pasion,  Aerospace  Engineer, 
FAA,  Northwest  Mountain  Region,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
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98055-4056:  teleiAione  (206)  227-2594; 
facsimile  (206)  227-1181. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amen<  part  39  of  the  Federal 
Aviation  Regulati(  ms  to  include  an  AD 
that  would  apply  o  certain  Twin 
Commander  500,  (  00,  and  700  series 
airplanes  was  pub  ished  in  the  Federal 
Register  on  June  3  ),  1993  (58  FR  34955). 
The  action  propos  }d  to  supersede  AD 
65-06-01  with  a  r  ew  AD  that  would  (1) 
retain  the  inspect]  jn  and  repair 
requirements  of  tt  a  spar  caps  required 
by  AD  65-06-01;  2)  incorporate  the 
updated  service  ir  formation  into  the 
proposed  AD;  and  (3)  increase  the 
eflectivity  of  the  c  arrent  AD  to  include 
other  airplane  mO'  lels  of  the  Twin 
Commander  500,  i  00.  and  700  series. 
The  proposed  insj  ections  would  be 
accomplished  in  a  :;cordance  with  Twin 
Commander  SB  N  >.  90C.  dated  March 
30, 1992,  and  Twi  i  Commander  Service 
Publications  revis  on  notice  of  SB  No. 
90C.  Revision  1,  d  ited  June  5, 1992. 

Interested  perse  is  have  been  afforded 
an  opportimity  to  )articipate  in  the 
making  of  this  am  mdment.  Due 
consideration  has  )een  given  to  the  10 
comments  receive  1. 

Nine  commente  s  concur  with  the 
proposal  as  writte  i. 

Twin  Commanc  er  supports  the 
proposal  and  maki  (s  recommendations. 
Twin  Commander  states  that  the 
Compliance  sectio  n  of  the  proposal 
contains  the  folloi  ang:  "*  *  *  or  500 
hours  after  the  wii  ig  front  lower  spar 
cap  was  replaced  n  accordance  with 
one  of  the  three  m  >dincations 
referenced  in  para  ;raph  (b)  of  this  AD 
•  *  *".  and  point !  out  that  paragraph 
(b)  of  this  AD  onlj  specifies  two 
modifications  and  that  the  wording  in 
the  Compliance  se  ction  of  the  proposal 
should  be  changec  accordingly.  The 
FAA  concurs  and  las  changed  the 
proposed  AD  by  it  serting  the  words  "in 
accordance  with  o  le  of  the  two 
modifications"  in  )lace  of  "in 
accordance  with  o  le  of  the  three 
modifications"  un  ier  the  Compliance 
section. 

Twin  Commanc  n  also  states  that  the 
proposed  AD  shoi  Id  include  the  Model 
680F(P)  airplanes  n  the  applicability  to 
coincide  with  SB !  OC.  The  FAA  concurs 
that  these  airplane  s  should  be  included. 
Adding  this  airpla  le  model  to  the 
applicability  goes  )eyond  the  scope  of 
what  was  original  y  proposed,  and 
would  obligate  th(  FAA  to  issue  a 
supplemental  noti  :e  of  proposed 
rulemaking  (NPRh  [)  to  allow  additional 
time  for  the  public  to  comment.  The 
FAA  has  determin  sd  that  the  additional 
comment  time  is  u  nnecessary  for  the 
model  airplanes  ii  eluded  in  the 


applicability  of  the  proposed  AD.  and. 
after  the  proposed  rule  becomes  final, 
the  FAA  will  issue  an  NPRM  to  add  the 
Model  680F(P)  airplanes  into  the 
applicability  of  that  AD.  The  proposed 
rule  is  unchanged  as  a  result  of  this 
comment. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
minor  wording  change  and  other  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  1,303 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  32  (average)  workhours 
per  airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  are 
not  required  for  1,054  airplanes,  and 
parts  cost  approximately  $700  per 
airplane  for  105  airplanes  and  $1,700 
per  airplane  for  144  airplanes.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspections  specified  in  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,611,580 
(cost  per  airplane  varies  by  model). 

AD  65-06-01  currently  requires  the 
same  actions  as  tffis  AD  on  1,025  of 
1,303  airplanes.  Of  the  remaining  307 
airplanes  affected  by  this  AD,  the  FAA 
estimates  that  it  will  take  approximately 
18  workhours  for  156  airplanes  and  100 
workhours  for  151  airplanes,  depending 
upon  the  particular  model.  Parts  are  not 
required  for  156  airplanes  and  cost 
approximately  $1,700  for  151  airplanes. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  upon  U.S.  operators  not 
already  affected  by  AD  65-06-01  is 
approximately  $1,241,640  (cost  per 
airplane  varies  by  model). 

In  addition,  if  the  required  inspection 
reveals  cracks  in  the  spar  cap.  replacing 
the  spar  cap  is  required  at  a  cost  of 
approximately  $100,000,  parts  and  labor 
included.  An  airplane  affected  by  this 
AD  could  have  a  compliance  cost  as  low 
as  approximately  $990  (18  workhours) 
or  $7,200  (100  workhours)  if  cracks 
were  not  found  during  the  inspection, 
and  as  high  as  approximately  $100,990 
(inspection  using  18  workhours  -f  spar 
replacement)  to  $107,200  (inspection 
using  100  workhours  +  spar 
replacement)  if  the  operator  replaces  the 
spar  cap. 

The  FAA  estimates  that  the  airplanes 
affected  by  the  required  AD  are  utilized 
an  average  of  approximately  200  hours 
time-in-service  per  year,  or  an  average 


time-interval  between  the  required 
inspections  of  2.5  years. 

Based  on  an  expected  average 
remaining  operating  life  of  20  years  per 
affected  airplane,  the  annuall^d 
compliance  cost  would  be: 

•  If  only  repetitively  inspecting  the 
spar  cap  is  necessary  at  18  workhours: 
$456  annualized  cost  (using  a  7  percent 
interest  rate); 

•  If  only  repetitively  inspecting  the 
spar  is  necessary  at  100  workhours: 
$2,700  annualized  cost  (using  a  7 
percent  interest  rate);  or 

•  If  replacing  the  spar  cap  is 
necessary:  approximately  $9,971 
annualized  cost  (with  18  workhours  for 
inspection  and  using  a  7  percent  interest 
rate)  and  $10,372  annualized  cost  (with 
100  workhours  for  inspection  and  using 
a  7  percent  interest  rate)  if  the  spar  cap 
is  replaced  during  the  first  insf>ection. 

The  required  AD's  from  Dockets  No. 
92-CE-26-AD  (for  Model  500S).  No. 
92-CE-57-AD  (for  Models  500.  560A, 
560E,  680,  680E,  and  720),  and  No.  92- 
CE-58-AD  (for  Models  500S.  500U, 
680FL,  680W,  and  681).  also  affect 
certain  airplanes  included  in  this  AD. 
The  compliance  costs  of  these  AD's  add 
to  the  cost  discussed  above.  However, 
replacing  the  spar  cap  is  only  required 
once,  so  the  $100,000  replacement  cost, 
if  required,  would  be  a  one-time  action. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities." 
and.  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports  by  small 
governmental  jurisdictions. 

The  307  U.S.-registered  airplanes 
affected  by  this  AD  that  are  not  already 
affected  by  AD  65-06-01  are  owned 
according  to  the  following  breakdown: 
80  by  individuals,  3  by  U.S.  government 
agencies,  9  by  states  or  local 
governments,  and  215  by  other  entities. 
Four  entitles  own  more  than  one  of  the 
affected  airplanes  that  are  not  affected 
by  AD  65-06-01:  two  own  2  each,  and 
two  own  5  each.  Three  entities  own 
models  that  will  be  affected  by  this  AD. 
as  well  as  AD  65-06-01. 


The  FAA  caimot  determine  the  sizes 
of  all  the  affected  non-individual  owner 
entities  nor  the  relative  significance  of 
the  costs  estimated  above.  Because  of 
these  uncertainties,  no  cost  thresholds 
for  significant  economic  Impact  can  be 
reasonably  determined.  The  FAA 
solicited  comments  concerning  the 
impact  of  the  NPRM  on  owners  of 
affected  airplanes,  and  received  no 
comments  on  this  matter.  Based  on  the 
possibility  that  this  AD  could  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regulatory  flexibility 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  Iwtween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979)  because  of  substantial  public 
interest:  and,  (3)  if  promulgated,  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  FAA  has  conducted  an  Initial 
Regulatory  Flexibility  Determination 
and  Analysis  and  has  considered 
alternatives  to  this  action  that  could 
minimize  the  impact  on  small  entities. 
A  copy  of  this  analysis  may  be  obtained 
by  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES".  After  careful 
consideration,  the  FAA  has  determined 
that  the  required  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.69. 

I3S.13    [Amwtdadl 

2.  Section  39.13  is  amended  by 
removing  AD  65-06-01,  Amendment 
39-1053,  and  by  adding  the  following 
new  airworthiness  directive  to  read  as 
follows: 

94-04-13  Twin  Commander  Aircraft 
Corporation:  Amendment  39-8833; 
Docket  No.  92-CE-43-AD.  Supersedes 
AD  65-06-01.  Amendment  39-1053. 
Applicability:  All  serial  numbers  of  the 
fbllowing  model  airplanes,  certificated  in  any 
category:  500.  500A.  500B.  500S.  500U.  520. 
560.  560A,  560E.  560F.  680.  680E.  680F. 
SSOFUP).  680FL.  680T.  680V,  680W.  681. 
and  720. 

Compliance-.  Required  initially  within  the 
next  50  hours  time-in-service  (TIS).  unless 
already  accomplished  (compliance  with 
superseded  AD  65-O6-01),  or  500  hours  after 
the  %ving  from  lower  spar  cap  was  replaced 
in  accordance  with  one  of  the  two 
modifications  referenced  In  paragraph  (b)  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  500  hours 
TIS. 

Note  1:  Although  not  required,  it  is 
recommended  that  airplanes  utilized  for 
survey  usage  and  low  altitude  usage  (below 
1,000  feet  AGL)  reinspect  at  more  periodic 
intenrals  described  below  and  specified  in 
Twin  Commander  Service  Publications 
revision  notice  of  Service  Bulletin  No.  90C, 
Revision  1.  dated  |une  5, 1992: 


Usage 


Survey  _. 

LowAMtude 


Hours 

ns 


200 
100 


To  prevent  failure  of  the  wing  structure 
caused  by  cracks  in  the  lower  boai  spar  cap, 
accomplish  the  following: 

(a)  inspect  the  wing  &ont  spar  lower  cap 
at  left  and  right  Wing  Station  24  in 
accordance  with  the  instructions  in  the 
applicable  part  of  Twin  Commander  SB  No. 
90C.  dated  March  30. 1992.  and  Twin 
Commander  Service  Publications  revision 
notice  of  SB  No.  90C.  Revision  1.  dated  June 
5, 1992.  The  applicable  part  of  the  referenced 
service  bulletin  is  outlined  below: 

(1)  Part  I:  Models  500,  500A,  5008.  500S. 
500U.  520.  S60.  560A.  560E.  S60F,  680.  680E. 
680F.  680F(P).  and  720  airplanes. 

(2)  Part  II:  Models  680FL  and  680FUP) 
airplanes. 

(3)  Part  ni:  Models  680FL.  680FL(P),  680T, 
680V.  680W,  and  681  airplanes. 

(b)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  wing  front  spar  lower  cap 
in  accordance  with  one  of  the  following,  as 
applicable: 

(1)  For  models  SOOS.  SOOU.  680Fl^ 
680FL(P).  680W.  and  681— the  instructions 
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in  Twin  Commander  Custom  Kit  No.  CK- 
145,  dated  August  21.  1992;  or 

(2)  For  models  500.  500A.  50CB.  520,  560, 
560A,  560E,  560F,  680E.  680F.  680T,  680V, 
680W,  and  720— obtain  replacement 
procedures  from  the  manufacturer  through 
the  Manager.  Seattle  Aircraft  Certification 
Office,  at  the  address  specified  in  paragraph 
Id)  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initia}  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Northwest  Mountain  Region, 
1601  Und  Avenue  SVV.,  Renton,  Washington 
98055—4056.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO.  FAA, 
Northwest  Mountain  Region. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
oxnpiiance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO,  FAA, 
Northwest  Mountain  Region. 

|e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Twin 
Commander  Service  Bulletin  Na  90C,  dated 
March  30, 1992,  and  Twin  Commander 
Service  Publications  revision  notice  of 
Service  Bulletin  No.  90C  Revision  1 ,  dated 
June  5, 1992.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  The  replacement  (as 
applicable)  required  by  this  AD  shall  be  done 
in  accordance  with  the  instructions  to  Twin 
Commander  Custom  Kit  No.  CK-145.  dated 
August  21, 1992.  This  incorporation  by 
reference  was  previously  approved  as  of 
April  11, 1994,  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Twin  Commander  Aircraft  Corporation, 
19003  59th  Drive,  NE.  Arlington.  Washington 
98223.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Roister,  800  North  Capitol  Street, 
NW.,  suite  700.  Washington,  DC 

(0  This  amendment  (39-8833)  supersedes 
AD  65-06-01,  Amendment  39-1053. 

(g)  This  amendment  (39-8833)  becomes 
effective  on  April  12. 1994. 

Issued  in  Kansas  City,  Missouri,  on 
February  14, 1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc  94-3836  Filed  2-18-94;  8:45  am| 
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14  CFR  Part  39 

[Docket  No.  92-CE-te-AD;  Amendment  39- 
8834;  AD  94-04-14] 


Ainwortttiness  Dirisctives: 
Commander  Airci  aft 
680,  681, 685,  anc 


AGENCY:  Federalifl|viation 
Administration,  D  DT. 
ACTION:  Final  i^le 
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Twin 
Corporation  500, 
690  Series  Airplanes 


SUMMARY:  This  an  endment  supersedes 
Airworthiness  Dir  jrtive  (AD)  91-08-09, 
which  currently  n  quires  the  following 
on  certain  Twin  C  immander  Aircraft 
Corporation  (Twii  Commander)  500, 
680,  681.  685.  anc  690  series  airplanes: 
Repetitively  inspe  uting  the  wing  front 
spar  lower  cap  (sp  ir  cap)  for  corrosion; 
and  replacing  the  ;par  cap  if  corrosion 
exceeds  certain  Ui  lits.  This  action 
incorporates  upda  ;ed  and  more  detailed 
inspection  proced  ires,  extends  the 
repetitive  inspect!  jn  intervals,  and 
provides  the  optic  n  of  incorporating  one 
of  three  modificat  ons  as  terminating 
action  for  the  repe  titive  inspections.  The 
actions  specified  I  y  the  AD  are  intended 
to  prevent  wing  st  "uctural  damage  that, 
if  not  detected,  co  ild  progress  to  the 
point  of  failure. 

DATES:  Effective  A  ?ril  12. 1994.  The 
incorporation  by  i  sference  of  Twin 
Commander  Servi  x  Bulletin  No.  208A. 
dated  November  S ,  1992,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
April  12. 1994. 

The  incxirporati  m  by  reference  of  the 
instructions  to  Tm  in  Commander 
Custom  Kit  No.  C  [-144,  Revision  A. 
dated  November  1 2. 1992;  and  Twin 
Commander  Cust<  m  Kit  No.  CK-145, 
dated  August  21.    992.  was  previously 
approved  by  the  I  irector  of  the  Federal 
Register  as  of  Apr  1 11. 1994. 
ADDRESSES:  Servi(  e  information  that 
apphes  to  this  AD  may  be  obtained  from 
the  Twin  Comma]  der  Aircraft 
Corporation.  19O0  3  59th  Drive.  NE. 
Arlington.  Washii  gton  98223.  This 
information  may  ( Iso  be  examined  at 
the  Federal  Aviati  sn  Administration 
(FAA).  Central  Re  pon.  OfRce  of  the 
Assistant  Chief  Cqunsel.  room  1558, 601 
E.  12th  Street,  Kansas  City.  Missoiui 
64106;  or  at  the  OBice  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFOI IMATION  CONTACT: 
Mr.  Mike  Pasion. ,  Aerospace  Engineer. 
FAA,  Northwest  ^  lountain  Region,  1601 
,  Renton.  Washington 
98055-4056;  tele(  hone  (206)  227-2594; 
facsimile  (206)  22  '-1181. 
SUPPLEMEHTARY  IN  'ORMATKM:  A 
proposal  to  ament  part  39  of  the  Federal 
Aviation  Regulatii  ins  to  include  an  AD 


that  applies  to  certain  Twin  Commander 
Models  685.  690.  690A.  and  690B 
airplanes  was  published  in  the  Federal 
Register  on  June  30. 1993  (58  FR  34952). 
The  proposed  AD  would  supersede  AD 
91-08-09  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  spar  cap,  and  replacing 
the  spar  cap  if  certain  corrosion  limits 
are  exceeded;  (2)  incorporate  Twin 
Commander  SB  No.  208A,  dated 
November  9. 1992;  and  (3)  incorporate 
spar  cap  replacement  procedures 
specified  in  Twin  Commander  Custom 
Kit  No.  CK-144.  Revision  A.  dated 
November  12. 1992;  Twin  Commander 
Custom  Kit  No.  CK-145,  dated  August 
21. 1992;  and  AVIADESIGN.  Inc 
Supplemental  Type  Ortificate  (STQ, 
dated  July  16. 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  10 
comments  received. 

Seven  cximmenters  concnir  with  the 
proposal  as  written. 

Twin  Commander  states  that  the 
proposal  should  be  changed  to  reflect 
that  Custom  Kit-145.  which  specifies 
procedures  for  replacing  the  spar  cap  for 
certain  airplanes,  also  aff^ects  Models 
680W  and  681.  The  FAA  concurs  and 
has  added  these  models  to  paragraph 
(b)(2)  of  the  proposal,  and  has  deleted 
paragraph  (b)(4). 

Another  commenter,  the  Civil 
Aviation  Authority  of  Australia  (CAA), 
recommends  replacing  the  wing  spar 
cap  before  the  next  500  hours  time-in- 
service  (TIS)  if  corrosion  is  found, 
instead  of  treating  any  (xnrosion  found. 
The  CAA  states  that,  if  a  corroded  spar 
is  not  replaced,  then  the  small  fatigue 
C3^ck  formed  as  a  result  of  the  corrosion 
will  grow  to  weaken  the  spar  to  a  level 
below  its  design  strength.  The  FAA  is 
ciurently  conducting  a  study  to 
determine  the  fatigue  crac:k  growth  rates 
from  irregular  cx)rToded  surfaces.  Part  of 
this  study  includes  the  consideration  of 
a  replacement  time  period  for  spar  caps 
found  corroded.  When  this  study  is 
complete,  the  FAA  will  cxmsider  taking 
further  AD  action  to  cover  this  issue. 
The  proposed  AD  is  unchanged  as  a 
result  of  this  comment. 

A  third  (X)mmenter  requests  an 
extension  of  the  time  pericxl  for 
reinspection  of  a  spar  cap  found  not 
corroded  fit>m  36  calendar  months  to  60 
calendar  months.  This  cximmenter  states 
that  a  well-maintained  airplane  that  is 
always  hangared  and  removed  frcnn  a 
coastal  environment  should  only  have 
these  inspections  every  60  months.  The 
FAA  does  not  (x>ncur  that  this 
(x>mpliance  time  should  be  extended. 
The  FAA  has  determined  that  the 


majority  of  airplanes  affected  by  this 
proposal  are  not  maintained  and 
operated  in  the  conditions  referenced 
above,  and  that  the  36-month  inspection 
interval  is  suitable  for  the  typical 
affected  airplane  when  found  corrosion- 
&«e.  In  addition,  establishing  a  reliable 
corrosion  growth  rate  for  these  airplanes 
is  extremely  difficult,  especially 
considering  the  diverse  environment 
and  operating  conditions  these  airplanes 
are  approved  for.  The  propo^  AD  is 
unchanged  as  a  result  of  this^omment. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  minor  change 
discussed  above  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposied. 

Of  the  562  affected  airplanes 
registered  in  the  United  States.  10  have 
already  acxomplished  the  required 
inspec^on  in  accordance  with  Twin 
Conunander  SB  No.  208A.  dated 
November  9, 1992.  None  of  these 
airplanes  required  spar  cap 
replacement. 

The  compliance  time  for  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  The  FAA 
has  determined  that  a  c:alendar  time  for 
compliance  would  be  the  most  desirable 
method  bec:ause  the  unsafe  condition 
described  by  the  AD  is  caused  by 
corrosion.  Corrosion  can  cxxiu*  on 
airplanes  regardless  of  whether  the 
airplane  Is  in  service. 

The  FAA  estimates  that  562  airplanes 
in  the  U.S.  registry  would  be  affected  by 
this  AD.  that  it  would  take  between  110 
and  162  workhours  per  airplane  (varies 
by  model;  a  weighted  average  of  146 
workhoius)  to  accomplish  the  required 
inspec:tion.  and  that  Ine  average  labor 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  initial 
cx)st  impact  of  the  inspection  specified 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $4,688,980  ($8,343  per 
airplane).  As  previously  discnissed,  10  of 
the  562  afiected  airplanes  have  already 
accomplished  the  required  inspec:tion. 
This  reduces  the  initial  cost  impact  of 
the  inspection  specified  by  this  AD  on 
U.S.  operators  to  $4,432,560. 

The  inspecrtions  currently  required  by 
AD  91-08-09  carry  an  earlier  FAA- 
estimated  cost  impact  on  U.S.  operators 
of  $880  (16  workhours  x  $55  per  hour) 
per  airplane.  In  actuality,  those 
inspections  range  bx>m  $1,100  (20 
workhours  x  $55  per  hour)  to  $1,980  (36 
workhours  x  $55  per  hour)  depending 
on  the  airplane  model.  Because  of  the 


more  comprehensive  inspection 
procedures  specified  in  Twin 
Commander  SB  No.  208A,  the  initial 
cost  impact  of  the  inspections  of  this  AD 
carries  an  additional  cost  impac:t  of 
between  $4,950  to  $6,930  per  airplane 
over  that  which  is  already  required  by 
AD  91-08-09.  This  AD  provides  owners 
of  the  affected  airplanes  some  relief 
ftx)m  some  of  the  provisions  of  AD  91- 
08-09.  For  example: 

•  If  no  corrosion  is  found,  this  AD 
would  require  repetitive  inspections  at 
36-calendar  month  intervals  instead  of 
12-calendar  month  intervals,  which  is  a 
savings  of  between  $2,200  to  $3,960 
over  the  next  24  calendar  months 
depending  on  the  airplane  model. 

•  If  corrosion  is  less  than  50  percent 
of  the  allowable  service  limits 
referenced  in  Twin  Commander  SB 
208A,  this  AD  would  require 
reinspe<:tion  at  30-caIendar  month 
intervals  instead  of  12-calendar  month 
intervals.  whic:h  is  a  savings  of  between 
$2,750  to  $4,950  over  the  next  30 
calendar  months  depending  on  the 
airplane  model. 

•  Replacing  the  spar  cap  terminates 
this  repetitive  inspection  requirement, 
which  is  a  savings  of  $1,100  to  $1,980 
per  year  depending  on  the  airplane 
model. 

In  addition,  if  the  required  inspection 
revealed  corrosion  in  excess  of  certain 
established  limits,  then  replacing  the 
spar  cap  would  be  required  at  a  cost  of 
approximately  $100,000.  parts  and  labor 
included.  If  the  spar  cep  did  not  reveal 
corrosion  in  excess  of  certain 
established  limits,  then  an  airplane 
affected  by  this  AD  could  have  an 
incremental  cximpliance  cost  as  low  as 
$4,950  (proposed  inspection  cost  at  110 
workhours  minus  the  cost  of  the 
inspection  required  by  AD  91-08-09)  or 
$6,930  (required  inspection  cost  at  162 
workhours  minus  the  cost  of  the 
inspection  required  by  AD  91-08-09).  If 
replacing  the  spar  cep  would  be 
necessary,  an  airplane  affected  by  this 
AD  could  have  an  incremental 
compliance  cost  as  high  as 
approximately  $104,950  (required 
inspection  at  110  workhoiu^  minus  the 
cost  of  the  inspec:tion  required  by  AD 
91-08-09  plus  spar  cap  replacement)  to 
$106,930  (required  inspection  at  162 
workhours  minus  the  cost  of  the 
inspection  required  by  AD  91-08-09 
plus  spar  cap  replacement). 

The  FAA  cannot  predict  the  results  of 
the  required  inspections,  especially  as 
the  airplanes  continue  to  age. 
Approximately  61  percent  of  the 
airplanes  inspected  in  accordance  with 
Twin  Commander  SB  No.  208  (AD  91- 
08-09)  had  no  significant  spar  cap 
corrosion.  24  percent  had  less  than  50 


percent  of  the  established  corrosion 
service  linxits,  and  13  percent  had 
between  50  to  100  percent  of  the 
established  corrosion  service  limits. 
Less  than  3  percent  of  the  airplanes 
exceeded  the  established  corrosion 
service  limits. 

Based  on  an  expected  average 
remaining  operating  life  of  20.  25.  or  30 
years  per  affected  airplane  (depending 
on  the  model),  the  incremental 
annualized  cximpliance  cost  would  be: 

•  If  only  repetitively  inspecting  the 
spar  cap  is  necessary  for  airplanes  with 
an  average  operating  life  of  20  years: 
$904  to  $7,239  incremental  annualized 
cost  (depending  on  the  airplane  model 
and  frequency  of  inspection,  and  using 
a  7  percent  interest  rate); 

•  If  only  repetitively  inspecting  the 
spar  cap  is  necessary  for  airplanes  v«th 
an  average  operating  life  of  25  years: 
$1,195  to  $7,176  incremental 
annualized  c»st  (depending  on  the 
airplane  model  and  &«quenc:y  of 
inspection,  and  using  a  7  percent 
interest  rate); 

•  If  only  repetitively  inspecting  the 
spar  cep  is  necessary  for  airplanes  with 
an  average  operating  life  of  30  years: 
$1,290  to  $7,495  incremental 
annualized  cost  (depending  on  the 
airplane  model  and  frequency  of 
inspec:tion.  and  using  a  7  percent 
interest  rate); 

•  If  replacing  the  spar  cap  is 
necessary  for  airplanes  with  an  average 
operating  life  of  20  years:  approximately 
$9,675  incremental  annualized  cx>st 
(using  a  7  percent  interest  rate)  if  the 
spar  cap  is  replaced  during  the  first 
inspec:tion; 

•  If  replacing  the  spar  cep  is 
necessary  for  airplanes  %vith  an  average 
operating  life  of  25  years:  approximately 
$8,719  incremental  annualized  cost 
(using  a  7  percent  interest  rate)  if  the 
spar  cap  is  replaced  during  the  first 
inspection;  and 

•  If  replacing  the  spar  cap  is 
necessary  for  airplanes  with  an  average 
operating  life  of  30  yeare:  approximately 
$8,145  incremental  annualized  cost 
(using  a  7  percent  interest  rate)  if  the 
spar  cap  is  replaced  during  the  first 
inspection. 

The  required  AD's  from  Dockets  No. 
92-CE-26-AD  (for  Model  500S  and 
690B).  No.  92-CE-3ft-AD  (for  Models 
685.  690.  690A,  and  690B),  and  No.  92- 
CE-43-AD  (for  Models  500S.  500U. 
680FL.  680FL(P).  680W,  and  681)  wiU 
also  affect  certain  airplanes  included  in 
this  AD.  The  cx)mpliance  costs  of  these 
other  required  AD's  will  add  to  the  cost 
discussed  above.  However,  replacing  the 
spar  cap  would  only  be  required  once, 
so  the  $100,000  replacement  cost,  if 
required,  would  be  a  one-time  action. 
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The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agenqies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and.  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100. 14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions. 

The  562  U.S.-registered  airplanes 
affected  by  this  AD  are  owned  according 
to  the  following  breakdown:  92  by 
individuals,  7  by  U.S.  government 
agencies,  20  by  states  or  local 
governments,  and  443  by  other  entities. 
Twenty  seven  entities  each  own  more 
than  one  of  the  affected  airplanes:  One 
owns  7,  four  own  5  each,  three  own  3 
each  and  nineteen  own  2  each. 

The  FAA  caimot  determine  the  sizes 
of  all  the  affected  non-individual  owner 
entities  nor  the  relative  significance  of 
the  costs  estimated  above.  Because  of 
these  luicertainties,  no  cost  thresholds 
for  significant  economic  impact  can  be 
reasonably  determined.  Based  on  the 
possibility  that  this  AD  could  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  FAA 
conducted  a  regulatory  flexibility 
analysis.  A  copy  of  this  analysis  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  writh  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26. 
1979)  because  of  substantial  public 
interest;  and,  (3)  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 


conducted  an  Initii  1  Regulatory 
Flexibility  Determ^iation  and  Analysis 
and  has  considered  alternatives  to  this 
action  that  could  minimize  the  impact 
on  small  entities.  /  copy  of  this  analysis 
may  be  obtained  b  contacting  the  Rules 
Docket  at  the  locat  on  provided  under 
the  caption  AODREi  5ES.  After  careful 
consideration,  the  'AA  has  determined 
that  the  required  a(  tion  is  the  best 
course  to  achieve  t  le  safety  objective  of 
retiuning  the  airpli  jie  to  this  original 
certification  level  ( f  safety. 


4  CFR  Part  39 

,  Aircraft,  Aviation 
i<|n  by  reference. 


List  of  Subjects  in 

Air  transportation 
safety,  Incorporat: 
Safety. 

Adoption  of  the  Ai  lendment 

Accordingly,  puisuant  to  the 
authority  delegatedto  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  am  mds  14  CFR  part  39 
of  the  Federal  Avi«  tion  Regulations  as 
follows:     . 

PART  39— AIRWOftTHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  read  i 

Authority:  49  U.S.i 
and  1423;  49  U.S.C 
11.89. 


ntation  of  part  39 
follows: 

App.  1354(a).  1421 
1  D6(g);  and  14  CFR 


$39.13    [AmendecQ 

2.  Section  39.13  Is  amended  by 
removing  AD  91-0  M)9,  Amendment 
39-6965  (56  FR  14  107,  April  9, 1991). 
and  by  adding  the  bllowing  new 
airworthiness  dire<  tive  to  read  as 
follows: 

94-04-14  Twin  Comi  lander  Aircraft 
Coiporation:  An  sndment  39-B834; 
Docket  No.  92-C  J-5&-AD.  Supersedes 
AD  91-08-09,  A  nendment  39-6965. 
Applicability:  The  oUowing  model  and 
serial  number  airplar  es  that  do  not  have  the 
wing  front  spar  lowe^  cap  replaced  in 
accordance  with  the  procedures  of  one  of  the 
three  modifications  s  )ecified  in  paragraph  (b) 
of  this  AD,  certificate  i  in  any  category: 


Models 


500U,  680FL, 
680FL(P),  and 
680W. 

500S 

681  .„„ 

685  


690,  690A.  and  690B 


Compliance:  Requi^d 
calendar  days  after 
AO  or  within  12  calendar 
last  inspection  requi 
whichever  occurs 
accomplished,  and 


lat(  r, 


Serial  No. 


1731  through  1854. 


1755  through  3323. 
6001  through  6072. 
12000  through 

12066. 
11001  through 

11566. 


within  the  next  90 
effective  date  of  this 
months  after  the 
by  AD  91-08-09. 
unless  already 
tl^reafter  as  indicated. 


i;d1 


To  prevent  wing  structural  damage  that,  if 
not  detected,  could  progress  to  the  point  of 
failure,  accomplish  the  following: 

Note  1:  The  serial  number  of  the  Model  685 
airplanes  differs  from  that  specified  in  Twin 
Commander  Service  Bulletin  (SB)  No.  208A, 
dated  November  9, 1992.  This  AD  takes 
precedence  over  that  service  information. 

(a)  Ultrasonically  inspect  each  area  of  the 
wing  front  spar  lower  cap  for  corrosion  in 
accordance  with  the  instructions  in  Twin 
Commander  SB  No.  208A.  dated  November  9, 
1992. 

(1)  If  no  corrosion  is  found,  reinspect 
within  the  next  36  calendar  months. 

(2)  If  corrosion  is  found  that  is  less  than  SO 
percent  of  the  allowable  service  limits 
referenced  in  Table  1  of  Twin  Commander 
SB  No.  208A.  dated  November  9. 1992, 
reinspect  within  the  next  30  calendar 
months. 

(3)  If  corrosion  is  found  to  be  between  50 
to  100  percent  of  the  allowable  service  limits 
referenced  in  Table  1  of  Twin  Commander 
SB  No.  208A.  dated  November  9, 1992, 
reinspect  within  the  next  12  calendar 
months. 

(4)  If  corrosion  is  found  to  be  greater  than 
100  percent  of  the  allowable  service  limits 
referenced  in  Table  1  of  Twin  Commander 
SB  No.  208A,  dated  November  9, 1992.  prior 
to  further  flight,  replace  the  wing  front  spar 
lower  cap  in  accordance  with  one  of  the 
replacement  modifications  referenced  in 
paragraph  (b)  of  this  AD. 

(b)  The  repetitive  insjiection  requirement 
of  this  AD  may  be  eliminated  by  replacing 
the  wing  front  lower  spar  cap  in  accordance 
with  the  instructions  in  one  of  the  following, 
as  applicable: 

(1)  For  Models  685, 690, 690A,  and  690B: 
Twin  Commander  Custom  Kit  No  CK-144, 
Revision  A,  dated  November  12, 1992; 

(2)  For  Models  500S,  500U,  680W.  681, 
680FL,  and  680FL(P):  Twin  Commander 
Custom  Kit  No.  CK-145,  dated  November  21. 
1992;  or 

(3)  For  Models  690, 690A,  and  690B: 
AVIADESIGN.  Inc.  Supplemental  Type 
Certificate  SA5740NM. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  Northwest  Mountain  Region, 
1601  land  Avenue  SW.,  Renton,  Washington 
98055-4056.  The  request  shall  be  forwarded 
tlirough  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO.  FAA. 
Northwest  Mountain  Region. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattie  ACO,  FAA, 
Northwest  Mountain  Region. 

(e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Twin 
Commander  Service  Bulletin  No.  208A,  dated 


November  9, 1992.  This  Incorporation  by 
reference  vna  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  The  replacement 
.  (as  applicable)  required  by  this  AD  shall  be 
done  in  accordance  with  the  instructions  to 
either  Twin  Commander  Custom  Kit  No.  CK- 
144.  Revision  A,  dated  November  12. 1992; 
or  Twin  Commander  Custom  Kit  No.  CK- 
145.  dated  August  21. 1992.  whichever  is 
applicable.  This  incorporation  by  reference 
was  previously  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51  as  of  April 
11. 1994.  Copies  may  be  obtained  from  Twin 
Commander  Aircraft  Corporation,  19003  59th 
Drive,  NE.,  Ariington,  Washington  98223. 
Copies  may  be  Inspected  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC 

(f)  This  amendment  (39-8834)  supersedes 
AD  91-08-09.  Amendment  39-6965. 

(g)  This  amendment  (3^-8834)  becomes 
effective  on  April  12. 1994. 

Issued  in  Kansas  City.  Missouri,  on 
February  14. 1994. 
Bany  D.  Gtements, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc  94-3839  Filed  2-18-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-14»-AD;  Amendment 
39-0329;  AO  »M>4-09I 

Airworthiness  Diractives;  de  Havilland. 
Inc^  Model  DHC-8-100  and  DHC-8- 
300  Series  Airplanes 

AGENCY:  Federal  Aviabon 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-B-100  and  DHG-8-300 
series  airplanes,  that  requires 
inspections  to  detect  breakage  in  the 
engine  rear  mount  strut  assemblies,  and 
replacement  of  broken  stmts.  This 
amendment  also  requires  eventual 
replacement  of  all  currently  installed 
struts  with  new  and/or  reworked  struts, 
as  terminating  action  for  the 
inspections.  This  amendment  is 
prompted  by  several  reports  of  failure  of 
the  engine  rear  mount  struts,  due  to 
fractiue  at  one  of  the  rosette  welds  on 
the  shank  of  the  strut  where  full  weld 
depth  was  not  achieved  during 
manufacture.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fracture 
of  the  engine  rear  mount  struts,  which 
could  reduce  the  structural  integrity  of 
the  nacelle  and  engine  support 
structure. 


DATES:  Effective  March  24, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  24, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Carratt 
Boulevard,  Downsview,  Ontario  M3K 
1 Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer.  Airframe 
Branch,  ANE-172.  FAA,  Engine  and 
f*ropeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
pro|>osal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-B-100  and  DHC-8-300 
series  airplanes  was  published  in  the    - 
Federal  Register  on  October  25, 1993 
(58  FR  55031).  That  action  proposed  to 
require  repetitive  detailed  visual 
inspections  to  detect  breakage  in  the 
engine  strut  assemblies,  and 
replacement  of  broken  struts  with  new 
and/or  reworked  struts.  That  action  also 
proposed  to  require  eventual 
replacement  of  the  currently  installed 
stmts  with  new  and/or  reworked  stmts: 
when  accomplished,  this  replacement 
would  terminate  the  need  for  the 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  mle. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  mle  as  proposed. 

The  FAA  estimates  that  125  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  16 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  houir. 


Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1 10,000.  or  $880  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resjponsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44' 
FR  11034.  Febmary  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 


139.13    [AiTMncMI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-04-09  De  Havilland,  Inc.:  Amendment 
39-8829.  Docket  93-NM-149-AD. 

Applicability:  Model  DHC-8-102  and  -103 
series  airplanes,  serial  numbers  003  through 
310  inclusive:  and  Model  DHC-8-301.-311. 
and  -314  series  airplanes,  serial  numbers  100 
through  311  inclusive,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  engine  rear 
mount  struts,  and  subsequent  reduced 
structural  integrity  of  the  nacelle  and  engine 
support  structure,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  detect  breakage 
in  the  engine  strut  assemblies,  part  nimiber 
8711016-001,  -003,  -005,  or  -007,  in 
accordance  with  De  Havilland,  Inc.,  Service 
Bulletin  S.B.  8-71-17,  dated  April  3, 1992. 

(1)  If  any  broken  strut  is  detected,  prior  to 
further  flight,  replace  the  broken  strut  with 
a  new  strut,  part  number  87110016-009,  or 

a  reworked  strut,  part  number  8DK1 763-001; 
Post-Modification  8/1763;  in  accordance  with 
the  service  bulletia 

Note  1:  The  Post-Modification  8/1763 
struts  are  either  new  struts,  part  number 
87110016-009,  or  reworked  struts,  part 
number  8DK1 763-001. 

(2)  If  no  broken  strut  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  50  flight  hours. 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  all  of  the  currently 
installed  engine  rear  mount  struts  with  new 
struts,  part  number  87110016-009,  and/or 
reworked  struts,  part  number  8DK1763-001; 

"Post-Modification  8/1763;  In  accordance  with 
de  Havilland.  Inc.,  Service  Bulletin  S.B.  8- 
71-17.  dated  April  3, 1992.  This  replacement 
constitutes  terminating  action  for  the 

■  repetitive  inspection  requirements  of  this 
AD. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  engine  rear  mount 
strut,  part  number  8711016-001,  -003,  -005, 
or  -007,  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
.appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  replacements  shall 
t>e  done  in  accordance  with  de  Havilland, 


Inc.  Service  Bulletin 
April  3. 1992.  Thi 
reference  was  app 
Federal  Register  in 
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Boulevard,  Downs^iew 
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Issued  in  Rentoi 
14.1994. 
Darrell  M.  Peders4n, 

Acting  Manager, 
Directorate,  Aircrd^t 
[FR  Doc.  94-3752 
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14  CFR  Part  39 

[Docket  No.  93-NII-134-AD;  Amendment 
39-8828;  AD  »4-0M>8] 

Airworthiness  C  irectives;  McOonneli 
Douglas  Model  |>C-10-10,  -10F,  -15, 
-30,  -30F,  ^0,  ind  -40F  Series 
Airplanes,  and  IjkKJel  KC-10A  (Military) 
Airplanes 

agency:  FederalJAviation 
Administration, 
ACTION:  Final  i 
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Re  ;ister  i 


service  information 
AD  may  be  obtained 
Douglas  Corporation, 
L  >ng  Beach,  California 


90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  LSI,  Mail  Code  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKJN  CONTACT:  John 
Cecil,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (310) 988-5322; 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  M(i)onnell 
Hiouglas  Model  DC-10  series  airplanes 
and  Model  KC-lOA  (military)  airplanes 
was  published  in  the  Federal  Register 
on  October  26, 1993  (58  FR  57568).  That 
action  proposed  to  require  inspections 
to  detect  cracking  in  the  No.  2  engine 
pylon  lower  spar  forward  mount  and 
thrust  link  fitting  attach  bolts, 
replacement  of  cracked  bolts,  and  the 
eventual  replacement  of  all  bolts  made 
of  H-11  material  with  bolts  made  of 
Inconel. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Two  commenters  request  that  the 
proposed  compliance  time  for  the 
inspections  be  extended  to  coincide 
with  normally  scheduled  maintenance 
intervals.  These  commenters  suggest 
that  if  the  compliance  times  were 
extended  to  24  months,  the  confusion 
and  expense  of  special  scheduling  could 
be  avoided.  The  FAA  does  not  concur. 
In  developing  the  proposed  compliance 
time,  the  FAA  primarily  considered 
analyses  of  the  mode  of  failure  of  the 
subject  bolts  due  to  stress  corrosion,  as 
well  as  the  service  history  of  the  fleet. 
Based  on  this  data  and  the  safety 
implications  presented  by  loss  of  fail- 
safe capability  of  the  attachment 
assembly  should  the  bolts  fail,  the  FAA 
has  determined  that  the  proposed 
compliance  times  of  12  months  for  the 
initial  inspection  and  18  months  for  the 
repetitive  inspection  interval  are  both 


appropriate  and  warranted.  Further,  the 
FAA  took  into  account  the  average 
utilization  rate  of  the  affected  fleet,  the 
practical  aspects  of  an  orderly 
inspection  of  the  fleet  during  regular 
maintenance  periods,  and  the 
availability  of  required  replacement 
parts.  The  compliance  times  as 
proposed  should  allow  ample  time  for 
the  inspections  to  be  conducted 
concurrently  with  scheduled 
maintenance,  thereby  minimizing  the 
costs  associated  with  special  airplane 
scheduling.  In  light  of  all  of  these 
factors,  the  FAA  considers  that  any 
extension  of  the  compUance  intervals  to 
be  unacceptable. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safiety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  354  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  206  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD 

The  inspections  required  by  this  AD 
urill  take  approximately  8  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  inspections  requirements 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $90,640,  or  $440  [>er  airplane,  per 
inspection  cycle. 

The  replacement  actions  required  by 
this  AD  will  take  approximately  8  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,700  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
replacement  actions  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $646340,  or 
$3,140  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Prooadures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-04-08  McDonnell  Douglas:  Amendment 
39-8828.  Docket  93-NM-134-AO. 

Applicability:  Model  DC-10-10,  -lOF,  -15. 
-30,  -30F.  -40,  and  -40F  series  airplanes, 
aiid  KC-lOA  (military)  airplanes;  having 
fuselage  numbers  1  though  374  inclusive; 
certificated  in  any  category. 

^Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  No.  2  engine 
pylon  lower  spar  forward  mount  and  thrust 
link  fitting  attach  bolts,  which  could  reduce 
the  fail-safe  capability  of  the  attachment 
assembly,  accomplish  the  following: 

(a)  Within  12  months  after  the  eCfecUve 
date  of  this  AD,  perform  an  ultrasonic 
inspection  to  detect  cracking  of  the  No.  2 
engine  pylon  lower  sf)ar  forward  mount  and 
thrust  link  fitting  attach  bolts  made  of  H-11 
material,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  BulleUn  54-100, 
Revision  1,  dated  September  17. 1993. 

(1)  If  no  cracking  is  detected,  repeat  the 
ultrasonic  inspecUon  thereafter  at  intervals 
not  to  exceed  18  months,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  accomplish  either  paragraph 
(aM2Mi)or(aM2Mli): 


(i)  Replace  the  cracked  bolt  with  a  new  bolt 
made  of  H-11  material  and  continue  to 
inspect  in  accordance  with  this  paragraph  at 
intervals  not  to  exceed  18  months,  unUl  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished.  Or 

(ii)  Replace  the  cracked  bolt  with  a  bolt 
made  of  Inconel.  and  replace  the  associated 
hardware,  in  accordance  with  the  service 
bulletin.  Such  replacement  constitutes 
terminating  action  for  required  ultrasonic 
inspections  for  that  bolt 

(b)  Within  S  years  after  the  efiective  date 
of  this  AD,  replace  all  No. 2  engine  pylon 
lower  spar  forward  mount  and  thrust  link 
fitting  attach  bolts  made  of  H-1 1  material, 
with  bolts  made  of  Inconel.  and  replace  the 
associated  hardware,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
54-100,  Revision  1.  dated  September  17. 
1993.  Such  replacement  constitutes 
terminating  action  for  the  inspections 
required  by  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  S(>ecial  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
acccHnplished. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  McDonnell 
Douglas  DC-10  Ser>-ice  Bulletin  54-100, 
Revision  1.  dated  September  17. 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771.  Long  Beach,  California  90801-1771, 
AMention:  Business  Unit  Manager,  Technical 
Administrative  Support,  Dept.  LSI ,  Mail 
Code  2-98.  Copies  may  l>e  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office.  3229 
East  Spring  Street.  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 

(f)  This  amendment  becomes  efiective  on 
March  24, 1994. 

Issued  in  Renton,  Washington,  on  February 
14,1994. 

DureU  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-3754  Filed  2-18-94;  8:45  am) 
BILUNG  COOC  «f1»-19-U 
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14CFRPart71 

[Airspace  Docket  No.  93-nASW-65]  - 

Modification  of  Class  D  Airspace: 
Hood  Army  Air  RekJ  and  Rot)ert  Gray 
Army  Airfield,  TX,  and  Establishment 
of  Class  E  Airspace:  Killeen  Municipal 
Airport,  KiUeen,TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  the  Qass 
D  airspace  at  Hood  Anny  Airfield  (AAF) 
and  Robert  Cray  AAF,  and  establishes 
Gass  E  airspace  at  Killeen  Municipal 
Airport,  Killeen,  TX.  In  accordance  with 
airspace  reclassification,  effiective 
September  16. 1993.  the  Qass  D 
airspace  encompassing  Killeen 
Municipal  Airport  required  aircraft 
operators  to  establish  two-way 
conununications  with  Hood  AAF 
Airport  Traffic  Control  Tower  (ATCT), 
or  when  Hood  ATCT  was  closed,  Robert 
Gray  AAF  ATCT.  This  action  removes 
the  airspace  surrounding  Killeen 
Municipal  Airport  from  Hood  AAF's 
Class  D  airspace,  and  establishes  Class 
E  airspace  around  Killeen  Municipal 
Airport.  This  action  is  intended  to 
maintain  adequate  Class  D  airspace  and 
two-way  radio  communications  at  Hood 
AAF  and  Robert  Gray  AAF,  while 
removing  Killeen  Municipal  Airport, 
TX,  from  the  current  Class  D  airspace, 
and  establishing  Class  £  airspace  around 
Killeen  Mimidpal  Airport.  Killeen.  TX. 
EFFECTIVE  DATE:  0901  U.t.C.  April  28. 
1994. 
FOn  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane.  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region.  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530.  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  12, 1994,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  at  Hood  AAF  and 
Robert  Gray  AAF  and  to  establish  Class 
E  airspace  at  Killeen  Municipal  Airport. 
TX,  was  published  in  the  Federal 
Register  (59  FR  1679). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conmients  objecting  to  the  proposal 
were  received.  Except  for  the  addition  of 
some  descriptive  information  in  the 
narrative  portion  of  the  rule  for  the 
Class  D  airspace  at  Robert  Gray  AAF, 
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Texas,  this  amenc  ment  is  the  same  as 
that  proposed  in  t  le  notice.  The 
coordinates  for  th  s  airspace  docket  are 
based  on  North  A  nerican  Datum  83. 
Class  D  airspace  c  Etsignations  are 
published  in  paragraph  5000,  and  Class 
E  airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  6002  ol  FAA  Order  7400.9A 
dated  June  17, 191  3,  and  effective 
September  16. 19<  3,  which  is 
incorporated  by  n  ference  in  14  CFR 
71.1  (58  FR  36298  July  6, 1993).  The 
Class  D  and  Class  I  airspace 
designations  liste*  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendmei  t  to  part  71  of  the 
Federal  Aviation  (egulations,  modifies 
the  Class  D  airspa  :e  at  Hood  Army 
Airfield  (AAF)  an  1  Robert  Gray  AAF  to 
remove  the  Class  )  airsp>ace 
surrounding  Killeen  Municipal  Airport 
from  Hood  AAF'sjClass  D  airspace  and 
establishes  Class  E  airspace  around 
Killeen  Municipal  Airport,  Killeen,  TX. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  rout  ne  amendments  to 
keep  them  operat:  anally  current.  It, 
therefore — (1)  is  r  ot  a  "significant 
regulatory  action'  under  Executive 
Order  12866;  (2)  i  i  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (4  4  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  rt  gulatory  evaluation  as 
the  anticipated  in  pact  is  so  minimal. 
Since  this  is  a  rou  ine  matter  that  will 
only  affect  air  tral  ic  procedures  and  air 
navigation,  it  is  a  rtified  that  this  rule 
will  not  have  a  sij  nificant  economic 
impact  on  a  subst  intial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexib  lity  Act. 


14  CFR  Part  71 

Incorporation  by 


ListofSobjectsiii 

Aviation  safety, 
reference.  Navigal  ion  (air). 

Adoption  of  the  /  mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation ,  Vdministration 
amends  14  CFR  p  irt  71  as  follows: 

PART  71— {AMErloED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AudMrity:  49  U^  C  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  2^  PR  9565,  3  CFR  1959- 
49  U.S.C  106(g);  14  CFR 


1963  Comp. 
11.69. 


p.  389 


$71.1    (Amended] 

2.  The 
14  CFR  71.1  of 


tbi 


incorpoi^tion  by  reference  in 
Federal  Aviation 


Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 

•  •         •         •         • 

ASW  TX  D  Hood  Army  Airfield  (AAF).  TX 

[Modify] 
Hood  Army  Airfield  (AAF),  TX 

(lat.  Sl'^S'ie"  N..  long.  97«42'51 "  W.) 
Killeen  Munici[>al  Airp»ort  TX 

(lat.  31°05'08"  N..  long  97"41'12  "  W.) 
Robert  Gray  Army  Airfield  (AAF).TX 

(lat.  ai-OSM"  N..  long  97»49'40"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,500  feet  within  a 
3.8-mile  radius  of  the  Hood  AAF  excluding 
that  airspace  within  the  Robert  Gray  AAF, 
TX,  Class  D  surface  area  and  excluding  that 
airspace  southeast  of  a  direct  line  between 
latitude  31»04'39"  N..  longitude  97"44'16" 
W.,  and  the  northeast  intersection  of  the  4.0- 
mile  radius  of  Killeen  Municipal  Airport  and 
the  3.8-mile  radius  of  Hood  AAF.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  •         •         •         • 

ASW  TX  D  Robert  Gray  Army  Airfield  (AAF). 

TX 
Robert  Gray  Army  Airfield  (AAF).  TX 

(lat.  31"03'54"N.,  teng  9r49'40"  W.) 
Hood  Army  Airfield  (AAF),  TX 

(lat.  3f08'18"  N.,  long  9r'42'51"  W.) 
Killeen  Municipal  Airport,  TX 

(lat.  31»05'08 "  N.,  long.  97'41'12"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,500  feet  within  a 
4.7-mile  radius  of  Robert  Gray  AAF  and 
within  a  3.8-mile  radius  of  Hood  AAF, 
excluding  that  airspace  southeast  of  a  direct 
line  between  latitude  31"04'39"  N.,  longitude 
97'44'16"  W.,  and  the  northeast  intersection 
of  the  4.0-mile  radius  of  Killeen  Municipal 
Airport  and  the  3.8-mile  radius  of  Hood  AAF, 
and  excluding  that  airspace  within  the  Hood 
AAF,  TX,  Gass  D  surface  area  when  it  is 
effective.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ASW  TX  E2  KlUeen.  TX  [Newl 

Killeen  Municipal  Airport.  TX 

(lat.  31'05'08"  N..  long.  97*41'12"  W.) 
Hood  Army  Airfield  (AAF).  TX 

(lat.  31'08'16"  N..  long.  9r42'51''  W.) 
Robert  Gray  Army  Airfield  (AAF),  TX 
(lat.  31*03'54  "  N.,  long  97*49'40"  W.) 
That  airspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  Killeen 
Municipal  Airport  excluding  that  airspace 
within  the  Robert  Gray  AAF,  TX.  Qass  D 
surface  area  and  excluding  that  airspace 
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northwest  of  a  direct  line  between  latitude 
SinW'Sa"  N.,  longitude  97'44'16"  W.,  and 
the  northeast  intersection  of  the  4.0-mile 
radius  of  Killeen  Municipal  Airport  and  the 
3.8-mile  radius  of  Hood  AAF. 


Issued  in  Fort  Worth,  TX  on  February  14, 
1994. 

Larry  D.  Gray, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc  94-3888  Filed  2-18-94;  8:45  am] 

BtLUNO  COOE  4*1»-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  442, 444, 448,  and  455 

(Docket  No.  93N-0364] 

Antibiotic  Drugs;  Updates,  Technical 
Changes,  and  Corrections 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  by  updating, 
making  noncontroversial  technical 
changes,  and  making  corrections  in 
accepted  standards  of  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
accurate  and  usable  regulations. 
DATES:  Effective  February  22, 1994; 
written  comments,  notice  of 
participation,  and  request  for  a  hearing 
by  March  24. 1994;  data,  information, 
and  analyses  to  justify  a  hearing  by 
April  25, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockvillo,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Dionne.  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-0335. 

SUPPLEMENTARY  INFORMATKM:  FDA  is 
amending  the  antibiotic  drug 
regulations  by  updating,  making 
noncontroversial  technical  changes,  and 
making  corrections  in  certain  antibiotic 
drug  regulations  that  provide  for 
accepted  standards  of  antibiotic  and 
antibiotic-containing  drugs  intended  for 
human  use. 

In  §442.216a(a)(l)  (21  CFR 
442.216a(a)(l)).  separate  limits  for  the 
p>Tidine  content  are  being  given  for  the 


L-arginine  formulation  and  the  sodium 
carbonate  formulation.  Separate  limits 
are  needed  because  the  current  limits 
allow  the  L-arginine  formulation  to 
contain  up  to  5.2  milligrams  (mg)  of 
pyridine  per  gram  (g)  of  ceftazidime 
activity,  while  the  sodium  carbonate 
formulation  may  not  contain  more  than 
4.4  mg  of  pyridine  per  g  of  ceftazidime 
activity. 

In  S442.216a(b)(l)(ii)(a).  different  loss 
on  drying  procedures  are  given  for  the 
L-arginine  formulation  and  the  sodium 
carbonate  formulation.  This  is  necessary 
because  the  procedure  in  the  current 
monograph  would  not  remove  all  of  the 
water  firom  the  sodium  carbonate 
formulation  of  the  product  (some  water 
is  "trapped"  as  sodium  hydrogen 
carbonate),  and  the  procedure  will  thus 
lead  to  falsely  high  potency  values. 
Because  the  two  formulations  contain 
differing  amounts  of  ceftazidime 
penlahydrate  as  a  percent  weight  by 
weight  of  the  powder  blend,  different 
loss  on  drying  limits  are  now  being 
given  for  each  formulation.  Tlie  loss  on 
drjring  limits  are  now  not  more  than 
12.5  percent  if  it  contains  L-arginine  and 
not  more  than  13.5  percent  if  it  contains 
sodium  carbonate.  The  asymmetry  of 
the  arginine  peak  is  also  revised  from 
the  current  limit  of  2.5  to  a  limit  of  4.0. 
This  limit  is  more  reahstic  of  the  values 
obtained  in  this  assay. 

Revisions  are  being  made  in  the 
descriptions  of  certain  ophthalmic 
products  (21  CFR  part  444)  and  peptide 
products  (21  CFR  part  448).  FDA  has 
discovered  that  some  of  these 
monographs  contain  errors  that  would 
allow  formulation  without  preservatives 
and  other  essential  inactive  ingredients 
to  fit  the  monographs.  FDA  has  not 
reviewed  any  of  these  products  without 
these  ingredients  and  does  not  know  if 
they  are  safe  and  effective.  The  agency 
is.  therefore,  revising  certain  ophthalmic 
monographs  to  correct  these  errors. 

In§455.185a(a)(l){2lCFR 
455.185a(a)(l)),  FDA  is  making  a 
revision  to  allow  vancomycin 
hydrochloride  for  oral  solution  to 
contain  a  suitable  stabilizing  agent.  The 
agency  has  reviewed  this  formulation 
and  found  it  to  be  safe  and  effective. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Submitting  Comments  and  Filing 
Ob)ections 

These  amendments  institute  changes 
that  are  corrective,  editorial,  or  of  a 
minor  technical  nature.  Because  the 
amendments  are  not  controversial,  and 
because  when  effective  they  provide 
notice  of  accepted  standards.  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  unnecessary 
and  not  in  the  public  interest.  This  final 
rule,  therefore,  becomes  effective 
February  22. 1994.  However,  interested 
persons  may.  on  or  before  March  24, 
1994,  submit  written  comments  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 
on  or  before  March  24,  1994,  a  written 
notice  of  participation  and  request  for  a 
hearing,  and  (2)  on  or  before  April  25. 
1994.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  fiom  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  a  hearing  is  not  made 
in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  summary 
judgment  against  the  person(s)  who 
request(s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
doamient  and  filed  with  the  Dodcets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 
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All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C  331(j)  or  18  U.S.C  1905.  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  SobjecU  in  21 CFR  Parts  442. 
444, 44«,  and  455 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  parts  442. 
444. 448.  and  455  are  amended  as 
follows: 

PART  442-CEPHA  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  442  continues  to  read  as  follows: 

Audiority:  Sec.  507  of  the  Federal  Food.- 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 


revising 
and  (b)(4)  to 


paragra  )hs 


reail 
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2.  Section  444216a  is  amended  by 
(a)(1).  (b){l)(ii)(a). 
as  follows: 


f  442.216*   C«ft4ddlmepentahydratefor 
ln|«etlon. 

,  (a)  ^equiKTnt  nts  for  certification — (1) 
Standards  ofidi  ntity.  strength,  quality, 
and  purity.  Ceftizidime  pentahydrate 
for  injection  is  a  dry  mixture  of 
ceftazidime  pen  tahydrate  and  sodium 
carbonate  or  L-i  rginine.  Its  ceftazidime 
potency  is  satis  actory  if  each  milligram 
of  ceftazidime  { entahydrate  for 
injection  contai  is  not  less  than  900 
micrograms  anc  not  more  than  1,050 
micrograms  of  ( efazidime  activity  when 
corrected  for  bo  th  loss  on  drying  and  its 
sodium  carboni  te  or  L-arginine  content, 
as  appropriate  :  ir  the  formulation.  Its 
ceftazidime  coi  tent  is  satisfactory  if  it  is 
not  less  than  9C  percent  and  not  more 
than  120  parcel  t  of  the  number  of 
milligrams  of  a  iftazidime  that  it  is 
represented  to  i  ontain.  It  is  sterile.  It  is 
nonpyrogenic.  ts  loss  on  drying  is  not 


where: 

At,  =  Area  of  the  ceftazidime  peak  in  the 
chromatogram  of  the  sample  (at  a 
retention  time  equal  to  that  observed  for 
the  standard); 
A,  =  Area  of  the  ceftazidime  peak  in  the 
chromatogram  of  the  ceftazidime 
working  standard: 
P,  =  Ceftazidime  activity  in  the  ceftazidime 
working  standard  solution  in  micrograms 
fwr  milliliter,  ;^. 

Cm  -  Milligrams  of  sample  per  milliliter  of 

sample  solution: 
m  =  Percent  loss  on  drying  (determined  as 
directed  in  S  436.200(h)  of  this  chapter  if 
the  formulation  contains  sodium 
caihonate  and  determined  as  directed  in 
§  436.200(g]  of  this  chapter  if  the 
formulation  contains  L-arginine): 
S  =  Percent  sodium  carbonate  content  of 
the  sample  (determined  as  directed  in 
§  436.357  of  this  chapter);  and 
A  =  Percent  L-arginine  content  of  the 
sample  (determined  as  directed  in 
§  455.204  of  this  chapter,  except  use 
ceftazidime  instead  of  aztreonam  in  the 
working  standard  solution  and  use 
water  instead  of  mobile  phase).  Prepare 
the  sample  solution  by  diluting  an 
accurately  weighed  portion  of  the 
contents  of  a  vial  with  water  to  0.2 
milligram  per  milliliter  (estimated).  The 
resolution  between  the  ceftazidime  peak 
and  the  arginine  peak  is  not  less  than 
6.0,  the  asymmetry  factor  for  the 
arginine  peak  is  not  more  than  4.0). 


more  than  12.5  percent  if  it  contains  L- 
arginine  and  not  more  than  13.5  percent 
if  it  contains  sodium  carbonate.  The  pH 
of  its  aqueous  solution  is  not  less  than 
5.0  and  not  more  than  7.5.  Its  pyridine 
content,  if  it  contains  sodium  carbonate, 
is  not  more  than  0.4  percent,  except  that 
for  the  issuance  of  a  certificate  for  each 
batch  of  the  sodium  carbonate 
formulation,  the  pyridine  content  is  not 
more  than  0.12  percent.  Its  pyridine 
content,  if  it  contains  L-arginine,  is  not 
more  than  0.3  percent,  except  that  for 
the  issuance  of  a  certificate,  the  pyridine 
content  of  the  L-arginine  formulation  is 
not  more  than  0.10  percent  The 
ceftazidime  i>entahydrate  conforms  to 
the  standard  prescribed  by 
§442.16a(a)(l). 

(b)*  •  • 

(D*  •  ' 

(ii)  Calculations — (a)  Ceftazidime 
potency  (micrograms  per  milligram). 
Calculate  the  micrograms  of  ceftazidime 
per  milligram  as  follows: 


1  licrograms  of  ceftazidime  per  milligram  = 


A,  X  P.  X  100 


A,  X  C,  X  (100-m-S-A) 


(4)  Loss  on  arying.  Proceed  as  directed 
in  §  436.200(h)iof  this  chapter  if  the 
formulation  contains  sodium  carbonate 
and  as  directe<|  in  §  436.200(g)  of  this 
chapter  if  the  firmulation  contains  L- 
arginine. 


PART  444—0  IGOSACCHARIDE 
ANTIBIOTIC  DPUGS 

3.  The  authc  ity  citation  for  21  CFR 
part  444  contii  ues  to  read  as  follows: 

Authority:  Set .  507  of  the  Federal  Food, 
Drug,  and  Cosmi  tic  Act  (21  U.S.C.  357). 


4.  Section 
revising  the 
paragraph  (a)( 


4^4 


320c  is  amended  by 
set:ond  sentence  of 
)  to  read  as  follows: 


a<8tate( 


§  444.320c 

prednisolone 

suspension. 

(a)*  •  • 

(1)»  •  Mt 
harmless  cbeUting 
agents,  buffen 


Ge^tamicin  sulfate- 
opiithalmlc 


:ontains  suitable  and 
agents,  tonicity 
and  preservatives.  * 


5.  Section  444-342a  is  amended  by 
revising  the  fi^t  sentence  of  the 
imdesignated  paragraph  under 
paragraph  (a)(  l)(v)  to  read  as  follows: 


1 444.342a    Neomycin  sulfate- 
^■^— ^— ^— —  ophthalmic 
suspension;  neomycin  sulfate* 

■ -ophthalmic 

sdution  (the  bianlcs  heing  filled  in  with  the 
established  name<s)  of  the  other  active 
lnarsdient(s)  present  In  accordance  with 
paragiaph  (aKI)  of  this  section). 

(a)«  •  ' 
(!)••• 

(V).    •    • 

It  contains  suitable  and  harmless 
buffers,  dispersants.  and  preservatives.  • 


6.  Section  444.342(:  is  amended  by 
revising  the  first  sentence  of  the 
imdesignated  paragraph  under 
paragraph  (a)(l)(ii)  to  read  as  follows: 

§  444.342c   NaOfhycin  sulfats^ramicldin 

— —ophthalmic 

solution;  neomycin  sulfats-gramlcidin 

ophthalmie  suspension 

(the  blanks  being  filled  In  with  the 
•stabttshed  nanw<s)  of  the  other  active 
lngrsdient(s)  present  In  accordance  with 
paragraph  (aMI)  of  this  smrtion). 

(a)»  •  • 

(1) '  *  ^ 

(ii)*  *  • 
It  contains  suitable  and  harmless 
buffers,  dispersants.  irrigants.  and 
preservatives.  •  *  " 

7.  Section  444.342d  is  amended  by 
revising  the  first  sentence  of  the 


undesignated  paragraph  uinder 
paragraph  (a)(l)(iv)  to  read  as  follows: 

§444.342d    Neomycin  sulfate-polymyxin  B 

»""«*• ophthalmic 

suspension  (the  blank  being  filled  in  with 
the  established  name<s)  o«  the  other  scthM 
lngredlent(^  present  In  accordance  with 
paragraph  (aMI)  of  this  section). 

(a)*  *  • 

(D*  •  • 

(iv)«  •  • 
It  contains  suitable  and  harmless 
buffers,  dispersants,  irrigants,  and 
preservatives.  *  *  • 
•        •        •        •        • 

8.  Section  444.3421  is  amended  by 
revising  the  second  sentence  of 
paragraph  {a)(l)(ii)  to  read  as  follows: 

§444.3421    Neomycin  sulfate-polymyxin  B 
sulfate  ophthalmic  solution. 

(a)*  *  • 

(!)•  *  • 

(ii)*  *  *  It  contains  suitable  and 
harmless  buffers,  dispersants.  irrigants. 
and 
preservatives.  •  •  • 

9.  Section  444.342)  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows: 

S444.342J    Neomycin  sulfate-polymyxin  B 
sulfate-dexamethasone  ophthalmic 
suspension. 

(a)*  •  • 

(1)  *  *  *  It  contains  suitable  and 
harmless  buffers,  dispersants.  irrigants. 
and 
preservatives.  *  *  • 

10.  Section  444.3a0a  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows: 

S  444.380a   Tobramycin  ophthafanle 
aolution. 

(a)*  •  • 

(1)  *  *  *  It  contains  suitable  and 
harmless  buffers,  dispersants, 
preservatives,  and  tonicity  agents.  •  •  • 

•  .   •       •       •       • 

11.  Section  444.380c  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows: 

§444.380e   Tobrantydn-dexamethasone 
ophthalmic  suspension. 

(a)*  *  • 

(1)  *  *  *  It  contains  suitable  and 
harmless  buffers,  dispersants, 
preservatives,  and  tonicity  agents.  *  •  • 

•  *       •       •       • 

PART  44»-PEPTI0E  ANTIBIOTIC 
DRUGS 

12.  The  authority  citation  for  21  CFR 
part  448  continues  to  read  as  follows: 


Authority:  Sec  507  of  the  Federal  Food, 
Drug,  Cosmetic  Act  (21  U.S.C  357). 

13.  Section  448.330  is  amended  by 

revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows: 

§448.330    Polymyxin 8 sulfato- 
trlmethoprim  hemlsulfate  ophthalmic 
solution. 

(a)  *  *  • 

(1)  *  *  *  It  contains  suitable  and 
harmless  buffers  and  preservatives,  *  * 


PART  455-CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

14.  The  authority  citation  for  21  CFR 
part  455  continues  to  read  as  follows: 

Authority:  Sec  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

15.  Section  455.185a  is  amended  in 
paragraph  (a)(1)  by  adding  a  new 
sentence  after  the  first  sentence  to  read 
as  follows: 

§  455.185a    Vancomycin  hydrochloride  for 
oral  sohition. 

(a)  *  *  • 

(1)  *  *  *  It  may  contain  a  stiitable 
stabilizing  agent  *  *  * 

Dated:  February  9, 1994. 
Stephanie  IL  Gray, 

AcUng  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Researclt 
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21  CFR  Part  455 
[Docket  No.  93N-036q 

Antibiotic  Drugs;  Var>comycin 
Hydrochloride  Injection 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SummURy:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide 
for  the  inclusion  of  accepted  standards 
for  a  new  dosage  form  of  vancomycin 
hydrochloride,  vancomycin 
hydrochloride  injection.  The 
manufacturer  has  supplied  sufiident 
data  and  information  to  establish  its 
safety  and  efficacy. 

DATES:  Effective  March  24. 1994;  written 
comments,  notice  of  participation,  and 
request  for  a  hearing  by  March  24, 1994; 
data.  Information,  and  analyses  to 
jusUfy  a  hearing  by  April  25, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Doeliets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORINATION  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-0335. 

SUPf»t^MENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (21  U.S.C  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
vancomycin  hydrochloride,  vancomycin 
hydrochloride  injection.  The  agency  has 
concluded  that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  21  CFR  part  455 
to  provide  for  the  inclusion  of  accepted 
standards  for  this  product. 

Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  acUon  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Obiectioiis 

This  final  rule  annoimces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effective  March  24, 1994.  However, 
interested  persons  may,  on  or  before 
March  24, 1994,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  groimds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 


on  or  before  March  24. 1994.  a  written 
notice  of  participation  and  request  for  a 
hearing,  and  (2)  on  or  before  April  25. 
1994.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  gentiine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data..information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  a  hearing  is  not  made 
in  the  required  format  or  with  the 
required  analyses,  the  Commissioner  of 
Food  and  Drugs  will  enter  simimary 
judgment  against  the  person(s)  who 
request(s)  the  hearing,  making  findings 
and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  Sled  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C  331(j)  or  18  U.S.C  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  455 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  455  is 
amended  as  follows; 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  455  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

2.  Section  455.66  is  added  to  subpart 
A  to  read  as  follows: 

§455.^    Vancomycin. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Vancomycin  is  a  tricyclic 
glycopeptide.  It  is  a  free  flowing  white 
to  off-white  colored  powder.  It  is  so 
puriBed  and  dried  that: 
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(i)  It  contains  n(  t  less  than  925 
micrograms  of  vai  comycin  per 
milligram,  calcula  :ed  on  the  anhydrous 
basis. 

(ii)  It  contains  n  3t  less  than  92  percent 
vancomycin  facto;  B  and  not  more  than 
3  percent  of  any  ii  idividual  vancomycin 
related  factor. 

(iii)  Its  moistun  content  is  not  more 
than  20  percent. 

(iv)  Its  heavy  mi  itals  content  is  not 
more  than  30  part  >  per  million. 

(v)  It  gives  a  poi  itive  identity  test  for 
vancomycin. 

(2)  Labeling.  It  i  hall  be  labeled  in 
accordance  with  t  le  requirements  of 
§432.5  of  this  clu  iter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  con  iplying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tei  ts  and  assays  on  the 
batch  for  potency  chromatographic 
purity,  moisture,  leavy  metals,  and 
identity. 

(ii)  Samples  re(  uired:  12  packages, 
each  containing  a  jproximately  500 
milligrams. 

(b)  Tests  and  n  ethods  of  assay— {1) 
Potency.  Proceed  as  directed  in 
§  436.105  of  this  ( Jiapter,  preparing  the 
sample  for  assay  i  is  follows:  Place  an 
accurately  weighi  d  sample  of 
approximately  IC  0  milligrams  in  a  100- 
milliliter  volume  ric  flask  and  dissolve 
in  approximately  50  milliliters  of 
distilled  water  aJr  d  1.0  milliliter  of  O.lN 
hydrochloric  aci<  .  Swirl  or  sonicate  to 
dissolve  the  sam  ile  and  bring  to  volume 
with  distilled  wa  er.  Further  dilute  an 
aliquot  of  this  so  ution  with  O.lM 
potassium  phosp  late  buffer,  pH  4.5 
(solution  4),  to  ti  e  reference 
concentration  of  10  micrograms  of 
vancomycin  per  nilliliter  (estimated). 

(2)  Chromatogi  aphic  purity.  Proceed 
as  directed  in  §  4  }6.366  of  this  chapter. 
The  relative  amo  int  of  vancomycin  B  is 
not  less  than  92    ercent,  and  the  relative 
amount  of  any  n  ated  substance  is  not 
more  than  3  perc  jnt. 

(3)  Moisture.  P  x>ceed  as  directed  in 
§  436.201  of  this  chapter. 

(4)  Heavy  mett  Is.  Proceed  as  directed 
in  §  436.208  of  tl  is  chapter. 

(5)  Identity.  Pr  x»ed  as  directed  in 
§436.211  of  this  chapter,  using  the  0.5 
percent  potassiu  n  bromide  disc 
preparation  as  di  iscribed  in 

§  436.211(b)(1). 

3.  Section  455  285c  is  added  to 
subpart  C  to  rea(  as  follows: 


§455.2850    Vancomycin  hydrochloride 
ini«ction. 

(a)  Aequiremehts/i 
Standarxis  ofidi  ntity, 
and  purity.  Van(  omyc 
injection  is  a  fropen 


br  certification — (1) 
,  strength,  quality, 
in  hydrochloride 
aqueous,  iso- 


osmotic  solution  of  vancomycin 
hydrochloride  and  a  tonicity  adjusting 
agent.  Each  milliliter  contains 
vancomycin  hydrochloride  equivalent 
to  5  milligrams  of  vancomycin.  Its 
vancomycin  content  is  satisfactory  if  it 
is  not  less  than  90  percent  and  not  more 
than  115  percent  of  the  number  of 
milligrams  of  vancomycin  that  it  is 
represented  to  contain.  It  contains  not 
less  than  88  percent  vancomycin  factor 
B.  It  contains  not  more  than  4  percent 
of  any  individual  vancomycin  related 
factor.  It  is  sterile.  It  contains  not  more 
than  0.33  U.S.P.  Endotoxin  Unit  per 
milligram  of  vancomycin  hydrochloride. 
Its  pH  is  not  less  than  3.0  and  not  more 
than  5.0.  The  vancomycin  used 
conforms  to  the  standards  prescribed  by 
§455.86. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 

§  432.5  of  this  chapter.  In  addition,  this 
drug  shall  be  labeled  "vancomycin 
hytkochloride  injection." 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  vancomycin  used  in  making 
the  batch  for  vancomycin  potency, 
chromatographic  purity,  moisture, 
heavy  metals,  and  identity. 

(B)  The  batch  for  vancomycin  content, 
chromatographic  purity,  sterility, 
bacterial  endotoxins.  pH.  and  identity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research: 

(A)  The  vancomycin  used  in  making 
the  batch:  10  packages,  each  containing 
approximately  300  milligrams. 

(B)  The  batch: 

[l]  For  all  tests  except  sterility:  A 
minimum  of  12  immediate  containers. 

[2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay.  Thaw 
the  sample  as  directed  in  the  labeling. 
The  sample  solution  used  for  testing 
must  be  at  room  temperature. 

(1)  Vancomycin  content.  Proceed  as 
directed  in  §  436.105  of  this  chapter, 
preparing  the  sample  solution  as 
follows:  Using  a  suitable  hypodermic 
needle  and  syringe,  remove  an 
accurately  measiired  representative 
portion  from  each  container 
immediately  after  thawing  and  reaching 
room  temperature.  Dilute  with  O.lM 
potassium  phosphate  buffer,  pH  4.5 
(solution  4).  to  the  reference 
concentration  of  10  micrograms  of 
vancomycin  per  milliliter  (estimated). 

(2)  Chromatographic  purity.  Proceed 
as  directed  in  §  436.366  of  this  chapter. 
The  relative  amount  of  vancomycin  B  is 


not  less  than  88  percent  and  the  relative 
amount  of  any  related  substance  is  not 
more  than  4  percent. 

(3)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  §  436.20(e)(1). 
except  use  sterile  distilled  water  in  lieu 
of  diluting  fluid  A. 

(4)  Bacterial  endotoxins.  Proceed  as 
directed  in  the  U.S.P.  bacterial 
endotoxins  test.  The  specimen  under 
test  contains  not  more  than  0.33  U.S.P. 
Endotoxin  Unit  per  milligram  of 
vancomycin  hydrochloride. 

(5)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  the 
imdiluted  solution. 

(6)  Identity.  The  high-performance 
liquid  chromatogram  of  the  sample 
determined  as  directed  in  paragraph 
(b)(2)  of  this  section  compares 
qualitatively  to  that  of  the  vancomycin 
working  standard. 

Dated:  February  9, 1994. 
Stephanie  R.  Gray. 

Acting  Director,  Office  of  Compliance.  Center 

for  Drug  Evaluation  and  Research. 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32CFRPart199 

PoO  6010.8-R] 

RINS-0720^AA08-0720-AA1(M>720^AA13 

Civilian  Health  and  Medical  Program  of 
ttie  Uniformed  Services  (CHAMPUS); 
Coverage  of  Screening  Mammograpfiy 
and  Papanicolaou  (PAP)  Tests, 
Certified  Manriage  and  Family 
Therapists,  and  Requirements  for 
Coverage  and  Reimtxirsement  of 
Services  of  Physicians  in  Teaching 
Settings 

agency:  OfHce  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
exclusions  and  limitations  of  the 
QiAMPUS  regulation  pertaining  to 
preventive  care  and  unnecessary 
diagnostic  tests  not  related  to  a  specific 
illness,  injury,  or  definitive  set  of 
symptoms,  to  allow  coverage  for 
screening  mammography  and  PAP  tests 
on  a  preventive  basis  initially  following 
the  recommended  guidelines  of  the 
American  Cancer  Society  as  a  basis  for 
coverage.  The  final  rule  also  removes 
the  requirement  for  physician 
supervision  and  referral  for  certified 
marriage  and  family  therapists;  requires 
all  certified  marriage  and  family 


therapists  to  accept  CHAMPUS  payment 
as  payment  in  full;  ensures  that  the 
relationship  of  certified  marriage  and 
family  therapists  is  consistent  with 
other  mental  health  practitioners  with 
comparable  education  and  training; 
protects  the  CHAMPUS  beneficiary  bom 
incurring  added  out-of-pocket  costs  for 
care  rendered  that  is  not  part  of  the 
current  CHAMPUS  mental  health 
benefits  package;  and  better  defines  the 
specific  requirements  of  existing 
CHAMPUS  policies  for  coverage  and 
reimbursement  of  services  of  teaching 
physicians  and  physicians  in  training. 
EFFECTIVE  DATE:  This  part  is  effective 
February  22. 1994.  The  effective  date  for 
changes  in  §  1-99.4,  paragraphs  (g)(1), 
{g)(2).  (gj(37)(vii)  and  (g)(37)(viii)  and 
(g)(39),  and  section  199.6,  paragraph 
(d)(6),  related  to  screening  PAP  tests  and 
mammography  on  a  preventive  basis  is 
November  5, 1990;  the  effective  date  for 
changes  in  §  199.2(b),  "marriage  and 
family  therapist,  certified,"  "pastoral 
counselors."  "mental  health  counselor," 
§  199.4.  paragraph  (c)(3)(ix)(A),  and 
§  199.6,  paragraphs  (c)  (l)(iv)  and  (3)(iv), 
related  to  certified  marriage  and  family 
therapists  is  May  23, 1994;  and  the 
effective  date  for  changes  in  §  199.2(b), 
"approved  teaching  programs," 
"attending  physician."  "physician  in 
training"  and  "teaching  physician." 
§  199.4.  paragraphs  Cb)(l)(i).  (c)(l)(i). 
(c)(3)(xiii),  and  199.6.  paragraph  (c)(1). 
related  to  services  of  teaching 
physicians  and  physicians  in  training  is 
March  24. 1994. 

AOOflESSES:  Office  of  the  Qvilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Program 
Development  Branch,  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Carroll,  Program  Development 
Branch.  OCHAMPUS.  telephone  (303) 
361-1089. 

SUPPI.EMENTARY  INFORMATION:  On  August 
21. 1991  (56  FR  41498),  and  November 
12. 1991  (56  FR  57501),  the  Office  of 
Secretary  of  Defense  published  for 
public  comment  notices  of  proposed 
rulemaking  to  comply  with  sections  701 
and  702  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991. 
These  statutory  provisions  are  codified 
at  10  U.S.C.  1079  (a)  (2).  (8).  and  (13). 
This  final  rule  consolidates  the 
comments  and  the  changes  based  on 
comments  of  three  proposed  rule 
amendments  to  implement  sections  701 
and  702  of  the  Defense  Authorization 
Act  for  Fiscal  Year  (FY)  1991  (Pub.  L. 
101-510),  and  to  revise  requirements  for 
coverage  and  reimbursement  of  services 
of  physicians  in  teaching  settings.  The 
publication  of  the  final  rule 


amendments  was  delayed  as  a  result  of 
the  Presidential  moratorium  on 
regulation  changes.  This  final  rule 
completes  the  action  required  to  amend 
this  part  as  outlined  in  Uie  three 
previously  published  proposed  rules. 
The  proposed  rules  provided  specific 
coverage  requirements,  screening 
ft^quencies.  payment  limitations  and 
provider  certification  requirements,  for 
mammography  and  PAP  tests,  removed 
the  requirement  for  physician 
supervision  and  referral  for  certified 
marriage  and  family  therapists  and 
required  all  certified  marriage  and 
family  therapists  to  accept  CHAMPUS 
payment  as  payment  in  fiill. 
Additionally,  in  FR  Doc.  91-28934. 
appearing  in  the  Federal  Register  on 
December  10, 1991  (56  FR  64491),  the 
Office  of  Secretary  of  Defense  also 
published  for  public  comment  a  notice 
of  proposed  rulemaking  to  revise  the 
comprehensive  CHAMPUS  regulation. 
DoD  6010.»-R,  pertaining  to  basic 
CHAMPUS  benefits  to  better  define  the 
specific  requirements  for  coverage  and 
reimbursement  of  services  of  teaching 
physicians  and  physicians  in  training. 
We  refer  the  reader  to  the  proposed 
rules  for  a  more  detailed  explanation  of 
this  change.  We  provided  a  30-day 
comment  period  on  each  of  the 
proposed  amendments  to  the 
CHAMPUS  regulation.  The  following 
summarizes  the  comments  received 
following  publication  of  each  proposed 
rule  amendment,  and  the  actions  taken 
based  on  these  comments. 

Discussion  of  Goounents  for 

1 .  Screening  Mammographies  and  PAP 
Smears 

We  received  two  (2)  public  comments 
and  one  (1)  comment  from  the 
government  agencies  which  by  law  we 
are  required  to  consult  with  during  the 
rulemaking  process  in  response  to  the 
proposed  rule  regarding  CHAMPUS 
coverage  for  screening  mammography 
and  Papanicolaou  (PAP)  tests  related  to 
the  proposed  screening  fiequencies  for 
mammography  and  PAP  testing.  A 
summary  of  the  comments  and  our 
responses  to  them  are  listed  below. 

Comment:  The  coverage  limitations 
for  screening  mammography  set  out  in 
section  II  of  the  proposed  rule  are 
virtually  identical  to  the  Medicare 
requirement.  However,  we  wish  to  point 
out  that  the  American  College  of 
Radiology  and  other  groups  including 
the  National  Cancer  Institute,  American 
Cancer  Society,  American  Medical 
Association,  and  other  physician 
organizations  recommend  that  women 
65  years  of  age  or  older  have 
mammograms  on  an  annual  basis.  We 
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recommend  adopting  the  position  of 
national  professional  organizations  over 
Medicare  current  coverage  policy. 

Response:  We  have  founa  your 
argument  persuasive  and  have  amended 
the  language  in  the  Final  Rule  to  follow 
the  expert  opinion  and  recommendation 
of  national  professional  organizations. 
The  amended  language  will  allow 
annual  screening  for  women  65  years  of 
age  or  older. 

Comment:  The  Department  of  Defense 
has  proposed  adopting  current  Medicare 
regulations  for  use  in  the  CHAMPUS 
program.  Under  these  regulations, 
screening  mammography  would  be 
allowed  only  once  every  two  years  for 
"asymptomatic  women  over  the  age  of 
65."  Mammography  is  the  only 
screening  device  currently  available  that 
detects  breast  cancers  before  they 
become  palpable.  Diagnosed  in  the  early 
stages,  breast  cancer  is  more  amenable 
to  less  invasive  medical  therapies.  This 
translates  Into  money  saved  as  a  result 
of  fewer  and  shorter  hospitalizations, 
less  radical  and  more  inexpensive 
treatments,  and  a  lower  recurrence  rate. 
This  organization  believes  that  all 
women  over  the  age  of  50  should 
undergo  annual  screening 
mammography  and  clinical  breast 
examination  as  part  of  their  overall 
preventive  health-care  plan. 

Response:  In  order  to  remain  in 
keeping  with  nationally  recognized 
breast  cancer  screening  frequencies 
which  recommend  that  annual 
mammograms  should  be  allowed  for  all 
women  age  50  and  over,  we  have  added 
clarifying  language  to  the  final  rule.  The 
new  language  allows  women  between 
the  ages  of  50  and  64  years  of  age  to 
have  annual  mammography  screening. 

Comment:  Because  of  greater  risk, 
annual  screening  mammography  is 
important  for  women  65  and  over. 
Additionally,  the  proposed  rule  which 
allowed  coverage  for  screening  PAP 
tests  on  an  annual  basis  is  inconsistent 
with  the  consensus  of  the  scientific 
community,  which  suggests  that 
following  three  consecutive  annual  PAP 
tests  with  negative  findings,  and  in  the 
absence  of  risk  factors,  screening  may 
safely  be  decreased  to  every  two  (2)  to 
(3)  years. 

Response:  We  have  amended  language 
in  the  final  rule  to  allow  coverage  of 
screening  PAP  tests  every  two  (2)  years 
after  three  consecutive  annual  exams 
with  normal  findings  and  in  the  absence 
of  risk  factors. 

2.  Certified  Marriage  and  Family 
Therapists 

We  received  twelve  (12)  public 
comments  from  five  (5)  interested 
professional  organizations  and  three  (3) 


comments  from  t  le  Government 
agencies  which  fa  y  law  we  are  required 
to  consult  with  during  the  rulemaking 
process  in  respoi  se  to  the  proposed  rule 
to  remove  the  re(  uirement  for  physician 
supervision  and :  eferral  for  certified 
marriage  and  fan  ily  therapists  and 
require  all  certifi  »d  marriage  and  family 
therapists  to  aca  pt  CHAMPUS  payment 
as  payment  in  fu  1.  Three  (3)  of  ihe 
professional  orga  nizations  provided 
similar  comment  i.  A  simunary  of  the 
comments  and  oi  ir  responses  to  them 
are  listed  below: 

Comment:  One  commentor  expressed 
great  concern  thajt  the  proposed  rule 
contained  no  pnwision  to  address  the 
need  for  either  n^ical  diflierential 
diagnosis  by  a  physician  or  evaluation 
by  a  mental  health  professional  of  the 
level  of  clinical  Dsychologist  or  clinical 
social  worker.  Tl  e  commenter  strongly 
urged  that  OCR/I MPUS  require  that 
patients  being  se  m  by  any  of  these 
various  categoric  i  of  nonphysician 
mental  health  pr  ictitioners  be  evaluated 
by  physicians,  in  eluding  psychiatrists, 
to  assure  that  ap;  iropriate  medical  care 
will  be  provided! 

Response:  We,  too,  share  the  concerns 
of  this  professional  organization. 
However,  based  \  ipon  the  provisions  of 
the  FY  1991  Defc  nse  Authorization  Act, 
as  cited  above,  vi  i  can  no  longer  require 
physician  referra  and  supervision.  We 
have  added  langi  age  which  states  that 
patients  with  me  iical  conditions  must 
receive  approprii  ite  concurrent 
management  by  i  physician. 
Additionally,  cla  ms  for  services  by 
certified  marriagi  i  and  family  therapists 
shall  continue  to  be  reviewed  in  accord 
with  appropriate  medical  concepts. 

Comment:  On<  commenter  questioned 
by  OCHAMPUS  vould  forward  with 
this  proposal,  kn  nving  assuredly  that 
costs  will  inevits  sly  increase.  Even  with 
the  "payment  in  uU"  requirements  for 
this  proposed  re]  ulation,  the  expansion 
to  independent  j  ractice  and  billing  will 
be  costly. 

Response:  As  j  reviously  stated,  this 
change  was  mani  lated  by  Congress. 
Program  costs  as  lociated  with  this  final 
amendment  are  not  expected  to  be 
substantial,  sinc^  this  amendment  will 
eliminate  administrative  requirements 
for  CHAMPUS,  the  beneficiary,  and  the 
provider  population. 

Co7n^7en^•Th^  proposed  rule  would 
health  counselors 
iselors  to  be  certified 
physician 

iferral  requirements, 
no  legislative 
)roposed  expansion  for 
others  than  marrfage  and  family 
therapists,  and  vje  think  this  enbrt  is 
misguided. 


also  permit  mentj 
and  pastoral  coui 
and  removed  fitj^ 
supervision  and  I 
There  certainly  i| 
authority  for  the 


Response:  Neither  the  proposed  nor 
final  rules  permit  mental  health  or 
pastoral  counselors  to  practice  without 
physician  supervision  and  referral.  Both 
rules  keep  the  requirement  for  physician 
supervision  and  referral  for  mental 
health  and  pastoral  counselors. 

Comment:  We  believe  it  inappropriate 
that  CX:HAMPUS  has  gone  ahead  and 
promulgated  federal  criteria  that  would 
recognize  independent  practice  and 
payment  imder  CHAMPUS  for 
practitioners  that  are  not  permitted  such 
legal  right  under  state  law.  We  do  not 
beUeve  that  OCHAMPUS  should  be 
usurping  the  traditional  state  role  and 
responsibility  to  regulate  individual 
professions.  This  permits  unregulated 
practice  without  any  quality  assurance 
to  protect  patients. 

Response:  CHAMPUS  requires  all 
providers  comply  with  state  licensure 
and  certification  requirements,  and  to 
practice  within  the  parameters  of  their 
scope  of  licensure.  This  means  that  if  a 
state  requires  a  certified  marriage  and 
family  therapist  to  practice  with 
physician  involvement,  OCHAMPUS 
would  also  require  the  provider  to 
practice  within  the  state  standard. 

Comment:  We  strongly  request  that 
you  add  mental  health  counselors  as 
mental  health  providers  not  needing 
physician  referral. 

Response:  The  legislation  which 
mandated  the  removal  of  physician 
supervision  and  referral  only  authorized 
removal  of  the  requirement  for  one 
category  of  provider,  that  is,  certified 
marriage  and  family  therapists.  By  law, 
the  physician  supervision  and  referral 
requirement  is  still  required  for  services 
rendered  by  pastoral  counselors  and 
mental  health  counselors  under 
CHAMPUS. 

Comment:  We  recommend  correcting 
the  national  organization  which  offers 
clinical  membership  for  marriage  and 
family  therapists  to  the  American 
Association  for  Marriage  and  Family 
Therapy  rather  than  the  American 
Association  of  Marriage  and  Family 
Counselors  which  was  listed  in 
proposed  paragraph  (c)(3)(iv)(D)(2). 

Response:  We  have  revised  the 
regulatory  language  to  reflect  the  correct 
name  of  the  national  organization  which 
oRers  clinical  membership  for  marriage 
and  family  therapists. 

Comment:  The  experience 
requirements  delineated  in 
§  199.6(c)(3)(iv)(A)(2)  are  outdated  and 
cumbersome  to  administer  given  the 
many  specific  requirements  detailed. 
We  recommend  that  CHAMPUS  change 
the  experience  requirement  to  reflect 
current  American  Association  of 
Marriage  and  Family  Therapy  clinical 
membership  criteria.  Such  a  change 


Federal  Register  /  Vol.  59.  No.  35  /  Tuesday.  February  22.  1994  /  Rules  and  Regulations 


8403 


would  be  consistent  not  only  with  the 
current  standards  established  by  the 
nationally  recognized  credentialing 
organization  for  marriage  and  family 
therapy,  but  it  would  also  establish 
criteria  consistent  with  other 
independent  CHAMPUS  providers. 

Response:  We  do  not  find  this 
argument  persuasive.  A  comparison  of 
the  requirements  shows  that  the  hours 
of  training  for  marriage  and  family 
therapists  are  identical.  However,  the 
American  Association  of  Marriage  and 
Family  Therapy  standards  do  not 
include  the  requirement  for 
psychotherapy  experience  even  though 
psychotherapy  is  one  of  the  major 
services  certified  marriage  and  family 
therapists  provide.  Since  the  CHAMPUS 
benefit  does  not  include  counseling 
services  and  certified  marriage  and 
family  therapists  will  primarily  be 
providing  psychotherapy  services  to 
CHAMPUS  beneficiaries,  we  feel  a 
requirement  for  psychotherapy 
experience  is  critical. 

Comment:  We  recommend  that 
certified  marriage  and  family  therapists 
be  removed  from  the  "extramedical" 
provider  category  (§  199.6(c)(3)(iv)(A)) 
and  be  listed  under  "Other  allied  health 
professionals"  as  §  199.6(c)(3)(iii)(H)(5). 
The  American  Association  of  Marriage 
and  Family  Therapy  is  concerned  that 
the  extramedical  designation  may  lead 
beneficiaries  and  providers  to  believe 
that  a  certified  marriage  and  family 
therapist  still  requires  a  physician's 
supervision  and  referral. 

Response:  CHAMPUS  beneficiaries 
will  be  advised  of  the  elimination  of  the 
physician  supervision  and  referral 
requirement  for  certified  marriage  and 
family  therapists  through  changes  in  the 
beneficiary's  handbook  and  other  public 
news  releases.  This  should  eliminate 
any  confusion. 

Comment:  In  paragraph  (c)(3)  to 
§  199.6(c)(3)(iv).  the  proposed  rule  refers 
to  "paragraph  (c)(3)(iv)  of  this  section 
for  more  specific  information  regarding 
licensure."  We  assume  that  this 
paragraph  refers  to  paragraph 
(c)(3)(iv}(D)  of  the  proposed  rule  which 
discusses  additional  information 
applicable  to  each  tff  the  extramedical 
providers. 

Response:  Your  assumption  is  correct. 

Comment:  For  the  sake  of  clarity,  we 
believe  that  paragraph  (c)(3)  to 
§  199.6(c)(3)(iv)  should  explicitly  state 
that  "In  jurisdictions  that  do  not 
provide  for  Ucensure  or  certification,  the 
provider  must  be  certified  by  or  eligible 
for  full  clinical  membership  in  the 
appropriate  national  professional 
association  that  sets  standards  for  the 
specific  profession."  Currently,  the 
proposed  rule  could  be  mistakenly 


interpreted  to  mean  that  if  providers 
live  in  a  state  that  does  not  regulate 
marriage  and  family  therapy,  they 
cannot  be  CHAMPUS  authorized 
providers. 

Response:  We  have  incorporated  the 
above  technical  revision. 

Comment:  Paragraph  (c)(3)  to 
§  199.6(c)(3)(iv)  also  does  not  address 
the  professional  status  of  marriage  and 
family  therapists  ficensed  or  certified  in 
California,  Michigan,  and  New  Jersey. 
Although  marriage  and  family  therapists 
in  each  of  these  jurisdictions  meet 
CHAMPUS'  educational  and  experience 
requirements,  they  are  technically 
regulated  as  marriage,  family  and  child 
counselors  or  marriage  and  family 
counselors.  We  fear  that  California, 
Michigan,  and  New  Jersey's  marriage 
and  family  therapists  may  be  denied 
CHAMPUS  provider  status  based  on  the 
semantics  of  a  professional  title,  despite 
the  fact  that  the  credentials  and  scope 
of  practice  are  the  same  in  these  states 
as  they  are  for  marriage  and  family 
therapists  in  other  regulated 
jurisdictions. 

Response;  CHAMPUS  denial  of 
provider  status  is  not  based  solely  on 
professional  title.  Licensing  is  but  one 
part  of  the  marriage  and  family 
certification  and  review  process. 
Authorization  as  a  certified  marriage 
and  family  therapist  under  CHAMPUS 
includes  licensure,  graduation  from  a 
regionally  accredited  school,  a  degree  in 
an  appropriate  field,  and  post-graduate 
clinical  training. 

Comment:  We  assume  and  would  like 
to  clarify  that  CHAMPUS  providers  who 
currently  qualify  as  marriage  and  family 
counselors  will  qualify  as  certified 
marriage  and  family  therapists  without 
having  to  redocument  their  credentials. 
We  understand  that  they  must  agree  to 
accept  the  CHAMPUS  allowable  charge 
as  payment  in  full  as  stipulated  by 
proposed  paragraph  4  (now  paragraph  5) 
of  §  199.6(c)(3)(iv)(A)(4),  (now 
paragraph  (5)),  but  we  do  not 
understand  the  change  to  be  a 
requirement  for  the  resubmission  of 
credential  materials.  We  feel  it  would  be 
an  administrative  burden  to  both 
OCHAMPUS  and  individual  providers 
to  require  such  redoaunentation  of 
professional  qualifications.  We 
recommend  language  be  incori>orated 
within  the  final  rule  to  circumvent  the 
possibility  for  such  an  administrative 
nightmare. 

Response:  The  legislation  required 
that  all  marriage  and  family  therapists 
be  certified.  We  have  interpreted  this  to 
mean  that  only  providers  who  meet  the 
very  minimum  level  of  requirements 
should  remain  authorized  under 
CHAMPUS.  Additionally,  the  legislation 


did  not  provide  grandfathering 
provisions  for  marriage  and  family 
counselors  already  authorized  under 
CHAMPUS.  We  feel  recertification  will 
ensxire  CHAMPUS  beneficiaries  receive 
care  provided  by  both  certified  and 
qualified  providers. 

Comment:  Will  certified  marriage  and 
family  therapists  who  have  signed  a 
participation  agreement  with 
OCHAMPUS  be  able  to  terminate  the 
agreement. 

Response:  Certified  marriage  and 
family  therapists  who  have  signed  a 
participation  agreement  with 
OCHAMPUS  may  terminate  the 
agreement  upon  notification  to 
OCHAMPUS.  The  participation 
agreement  will  stipulate  the  number  of 
days  required  for  notification  to 
terminate. 

Comment:  Will  certified  marriage  and 
family  therapists  who  have  terminated 
their  participation  agreement  be  eligible 
to  qualify  as  another  category  of 
provider  under  CHAMPUS?  If  this 
allowed,  we  foresee  a  number  of 
problems  in  the  adjudication  of  claims, 
particularly  if  they  choose  to  switch  to 
a  category  of  provider  which  still 
requires  physician  supervision  and 
referral  and  continue  to  treat  the  same 
patients. 

Response:  Upon  application  to 
OCHAMPUS,  a  provider  must  indicate 
under  which  category  of  provider  he/ 
she  wishes  to  be  authorized.  Once  a 
determination  by  OCHAMPUS  is  made 
that  the  applicant  meets  the 
qualifications  of  the  provider  category 
for  which  he/she  is  applying,  switching 
from  one  group  to  another  seldom 
occurs.  Switching  could  be  allowed  if 
the  provider  has  continued  his/her 
education  and  such  additional 
education  qualifies  him/her  for  a 
different  provider  category  (i.e.,  nurse  to 
M.D.,  clinical  psychologist  to 
psychiatrist,  or  M.D.  to  psychiatrist). 
Such  upward  or  changed  speciality 
movement  generally  does  not  create  an 
adjudication  problem.  However,  we 
agree  that  the  new  legislative  provisions 
regarding  certified  marriage  and  family 
therapists  may  create  adjudication 
problems,  since  the  provisions  of  the 
law  allow  certified  marriage  and  family 
therapists  to  practice  without  physician 
supervision  and  referral.  Switching  and 
movement  within  any  other 
extramedical  provider  category  where 
physician  supervision  and  referral  is 
required  would  result  in  CHAMPUS 
beneficiaries  incurring  costs  for  denied 
care.  Care  denied  for  lack  of  physician 
supervision  and  referral  would  not  be 
subject  to  the  hold  harmless  provisions 
of  the  new  legislation  since  these 
provisions  only  apply  to  the  certified 
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marriage  and  family  therapists  provider 
category.  We  feel  it  vould  be 
inappropriate  to  require  retroactive 
physician  supervision  and  referral  for 
care  that  has  already  been  rendered,  or 
for  continuing  care.  To  prevent 
CHAMPUS  beneficiaries  firom  incurring 
costs  Congress  did  not  intend  them  to 
incur  with  this  change,  we  have  added 
language  to  the  final  rule  which 
precludes  marriage  and  family 
therapists  from  switching  within  the 
extramedical  provider  category.  As  of 
the  effective  date  of  termination,  the 
certified  marriage  and  family  therapist 
will  no  longer  be  recognized  as  an 
authorized  provider  under  CHAMPUS. 
Subsequent  to  termination,  the  certified 
marriage  and  family  therapist  may  only 
be  reinstated  as  an  authorized 
CK.\MPUS  extramedical  provider  by 
entering  into  a  new  participation 
agreement  as  a  certified  marriage  and 
family  therapist. 

3.  Services  of  Physicians  in  Teaching 
Settings 

We  received  one  (1)  public  comment 
from  a  national  physician  organization 
and  one  (1)  comment  from  one  of  the 
government  agencies  which  by  law  we 
are  required  to  consult  with  during  the 
rulemaking  process. 

Comment:  It  is  not  uncommon  for 
physicians  to  have  a  contract  with  an 
academic  hospital  to  provide 
individual,  personal  services  to  hospital 
patients  and  for  the  contract  to  provide 
for  the  physicians  to  bill  the  patient  or 
their  insurer  directly  for  those  services. 
In  these  cases,  the  hospital  does  not  bill 
patients/insurers  and  makes  no  payment 
to  the  physician  for  the  services.  To 
require  hospitals  to  change  such  billing 
arrangements  serves  no  useful  purpose. 

Response:  We  agree,  and  it  was  not 
our  intent  to  require  hospitals  to  change 
their  billing  arrangements.  The 
CHAMPUS  regulation  has  always  had 
the  requirement  that  physicians  who  are 
employed  by  or  under  contract  to  the 
hospital  cannot  bill  for  their  services. 
This,  however,  is  intended  to  apply  only 
to  those  contracts  which  incorporate 
payment  to  the  physicians.  It  does  not 
include  contracts  which  only  provide 
physicians  with  normal  privileges  to 
admit  patients  and  to  render  services  in 
the  hospital  on  a  fee-for-service  basis.  In 
order  to  reflects  this  intent,  we  have 
modified  the  language  in  §  199.4 
(c)(3)(xiii)(A)(4)  as  well  as  in  §  199.6 
(c)(1). 

Comment:  In  addition  to  interns  and 
residents,  fel!ov^'s  in  certain 
subspecialties  are  also  "physicians  in 
training."  It  is  unclear  from  the 
document  whether  or  not  a  fellow  in  a 


Federal  Register  /  Vol.  59.  No.  35  /  Tuesday.  February  22.  1994  /  Rules  and  Regulations        8405 


subspecialty  wouU  be  considered  a 
"physician  in  train  ng." 

Response:  We  cc  isider  fellows  to  be 
physicians  in  train  ng,  and  we  have 


lefinition  in  §  199.2. 
the  Regulatory 

L. 


added  them  to  the 
Section  605(b)  o 
Flexibility  Act  (RFX)  of  1980  (Pub 
96-354)  requires  ti  at  each  federal 
agency  prepare  anc  make  available  for 
public  comment  a  i  egulatory  flexibility 
analysis  when  the  i  igency  issues  a 
regulation  which  v  ould  have  a 
significant  impact  i  m  a  substantial 
number  of  small  er  tities.  The 
Department  of  Defense  certifies, 
pursuant  to  section  605(b)  of  title  5, 
United  States  Coda  enacted  by  the 
Regulatory  Flexibilty  Act  (Pub.  L.  96- 
354),  that  this  final  amendment  will  not 
have  a  significant  i  npact  on  a 
substantial  numbei  of  small  businesses, 
organizations,  or  g(  ivemment 
jurisdictions.  For  p  urposes  of  the  RFA, 
we  consider  small  mtities  to  include  all 
hospitals  and  thirdj-party  payers. 

We  have  determmed  that  this  final 
amendment  is  a  routine  amendment 
necessary  to  proviae  specific 
requirements  for  existing  policies  and  to 
implement  legislation  which  authorized 
JS  benefits,  and 
^tive  requirements  for 
aficiary  and  provider 
kt.  therefore,  a  "major 
jive  Order  12291. 
provides  specific 
isting  policies; 
expands  benefits;  nid  ensures  equitable 
administration  of  ( HAMPUS 
requirements  amoi  g  mental  health 
providers  with  con  iparable  education 
and  training  while 'also  protecting 
CHAMPUS  beneficiaries  from  incurring 
ital  health  care  not 
knder  the  CHAMPUS 
involve  any 
3n  CHAMPUS 
beneficiaries  or  providers. 

Although  this  cl  ange  does  not  qualify 
as  a  "major  rule"  u  nder  Executive  Order 
12291,  a  cost  anal)  sis  for  costs 
associated  with  im  plementing  screening 
mammogram  and  lap  tests  was 
provided  in  the  prt  tposed  rule 
amendment  on  scr  sening  mammogram 
and  PAP  tests.  Ad<  itionally,  an  increase 
in  program  costs  n  lated  to 
implementation  of  this  final  amendment 
for  the  issues  relat  d  to  certified 
marriage  and  fami  y  therapists  and 
physicians  in  teac  ling  settings  are  not 
expected  to  be  sub  itantial,  since  this 
amendment  will  e  iminate 
administrative  req  lirements  for  certified 
marriage  and  fami  y  therapists  for 
CHAMPUS,  the  be  leficiary  and  the 
provider  populatic  n  and  only  better 
defines  the  specifi  ;  requirements  for 


expanded  CHAMP^ 
relieved  administ 
the  CHAMPUS  beii 
community.  It  is  ni 
rule"  under  Execut 
This  final  rule  onli 
requirements  for  e1\ 


added  costs  for  me 
normally  covered 
program.  It  will  nc 

significant  burden  1 


coverage  of  existing  policies  related  to 
physicians  in  teaching  settings. 

This  final  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped.  Health 
instirance,  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  10  U.S.C.  1079. 
1086. 

2.  Section  199.2(b)  is  amended  by 
adding  the  new  definitions,  "approved 
teaching  programs."  "pastoral 
counselors,"  "physician  in  training," 
and  "teaching  physician,"  by  removing 
the  definition  for  "marriage  and  family 
counselor  or  pastoral  counselor."  by 
adding  the  definition  "marriage  and 
family  therapist,  certified,"  in 
alphabetical  order,  and  by  revising  the 
definitions  for  "attending  physician," 
and  "mental  health  counselor"  to  read 
as  follows: 

S  199.2    befinttions. 


(b)*  •  • 

Approved  teaching  programs.  For 
purposes  of  CHAMPUS,  an  approved 
teadiing  program  is  a  program  of 
graduate  medical  education  which  has 
been  duly  approved  in  its  respective 
specialty  or  subspecialty  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  of  the  American 
Medical  Association,  by  the  Committee 
on  Hospitals  of  the  Bureau  of 
Professional  Education  of  the  American 
Osteopathic  Association,  by  the  Council 
on  Dental  Education  of  the  American 
Dental  Association,  or  by  the  Council  on 
Podiatry  Education  of  the  American 
Podiatry  Association. 
•        •        •        •        • 

Attending  physician.  The  physician 
who  has  the  primary  responsibility  for 
the  medical  diagnosis  and  treatment  of 
the  patient.  A  consultant  or  an  assistant 
sujgeon.  for  example,  would  not  be  an 
attending  physician.  Under  very 
extraordinary  circumstances,  because  of 
the  presence  of  complex,  serious,  and 
multiple,  but  tmrelated.  medical 
conditions,  a  patient  may  have  more 
than  one  attending  physician 
concurrently  rendering  medical 
treatment  during  a  single  period  of  time. 


An  attending  physician  also  may  be  a 
teaching  physician. 

•  •        •        •        • 

Marriage  and  family  therapist, 
certified.  An  extramedical  individual 
provider  who  meets  the  requirements 
outlined  in  §  199.6. 

•  •        •        •        • 

Mental  heahh  counselor.  An 
extramedical  individual  provider  who 
meets  the  requirements  outlined  in 
§199.6 

•  •        •        •        • 

Pastoral  counselor.  An  extramedical 
individual  provider  who  meets  the 
requirements  outlined  in  §  199.6. 

•  •        •        •        • 

Physician  in  training.  Interns, 
residents,  and  fellows  participating  in 
approved  postgraduate  training 
programs  and  physicians  who  are  not  in 
approved  programs  but  who  are 
authorized  to  practice  only  in  a  hospital 
or  other  institutional  provider  setting, 
e.g..  individuals  with  temporary  or 
restricted  licenses,  or  imlicensed 
graduates  of  foreign  medical  schools. 

Teaching  physician.  A  teaching 
physician  is  any  physician  whose  duties 
include  providing  medical  training  to 
physicians  in  training  within  a  hospital 
or  other  institutional  provider  setting. 

•  •        •        •        »  ■ 

3.  Section  199.4  is  amended  by 
revising  paragraphs  (b)(l)(i),  (cKl)(i). 
(c)(3)(ix)(A),  by  adding  a  new  paragraph 
(c)(3)(xiii)  after  the  Note,  (g)(37)(vii). 
and  (g)(37)(viii),  and  by  revising 
paragraphs  (g)(1).  (g)(2).  and  (g)(39)  to 
read  as  follows: 

§  1 99.4    Basic  program  benefits. 

•  •        •        •  .      • 

(b)  •  •  • 

(D*  •  • 

(i)  Billing  practices.  To  be  considered 
for  benefits  under  §  199.4(b),  covered 
services  and  supplies  must  he  provided 
and  billed  for  by  a  hospital  or  other 
authorized  institutional  provider.  Such 
billings  must  be  fully  itemized  and 
sufficiently  descriptive  to  permit 
aiAMPUS  to  determine  whether 
benefits  are  authorized  by  this  part. 
Depending  on  the  individual 
circumstances,  teaching  physician 
services  may  be  considered  an 
institutional  benefit  in  accordance  with 
§  199.4(b)  or  a  professional  benefit 
under  §  199.4(c).  See  paragraph 
(c)(3)(xiii)  of  this  section  for  the 
CHAMPUS  requirements  regarding 
teaching  physicians.  In  the  case  of 
continuous  care,  claims  shall  be 
submitted  to  the  appropriate  CHAMPUS 
fiscal  intermediary  at  least  every  30 
days  either  by  the  beneficiary  or  sponsor 


or,  on  a  participating  basis,  directly  by 
the  facility  on  behalf  of  the  beneficiary 
(refer  to  §  199.7). 

•  •        •        •        • 

(c)*  •  • 

(D*  *  • 

(i)  Billing  practices.  To  be  considered 
for  benefits  under  paragraph  (c)  of  this 
section,  covered  professional  services 
must  be  performed  personally  by  the 
physician  or  other  authorized 
individual  professional  provider,  who  is 
other  than  a  salaried  or  contractual  staff 
member  of  a  hospital  or  other 
authorized  institution,  and  who 
ordinarily  and  customarily  bills  on  a 
fee-for-service  basis  for  professional 
services  rendered.  Such  billings  must  be 
itemized  fully  and  be  sufficiently 
descriptive  to  permit  CHAMPUS  to 
determine  whether  benefits  are 
authorized  by  this  part.  See  paragraph 
(c)(3)(xiii)  of  this  section  for  the 
requirements  regarding  the  special 
circumstances  for  teaching  physicians. 
For  continuing  professional  care,  claims 
should  be  submitted  to  the  appropriate 
CHAMPUS  fiscal  intermediary  at  least 
every  30  days  either  by  the  beneficiary 
or  sponsor,  or  directly  by  the  physician 
or  other  authorized  individual 
professional  provider  on  behalf  of  a 
beneficiary  (refer  to  §  199.7). 

•  •        *        *        • 

(3)*   *   • 

(ix)*  *   • 

(A)  Covered  diagnostic  and 
therapeutic  services.  Subject  to  the 
requirements  and  limitations  stated, 
CHAMPUS  benefits  are  payable  for  the 
following  services  when  rendered  in  the 
diagnosis  or  treatment  of  a  covered 
mental  disorder  by  a  CHAMPUS- 
authorized,  qualified  mental  health 
provider  practicing  within  the  scope  of 
his  or  her  license.  Qualified  mental 
health  providers  are:  psychiatrists  or 
other  physicians;  clinical  psychologists, 
certified  psychiatric  nurse  specialists, 
clinical  social  workers,  and  certified 
marriage  and  family  therapists;  and 
pastoral  and  mental  health  counselors 
under  a  physician's  supervision.  No 
payment  will  be  made  for  any  ser\'ice 
listed  in  paragraph  (c)(3)(ix)(A)  of  this 
section  rendered  by  an  individual  who 
does  not  meet  the  criteria  of  §  199.6  for 
his  or  her  respective  profession, 
regardless  of  whether  the  provider  is  an 
independent  professional  provider  or  an 
employee  of  an  authorized  professional 
or  institutional  provider. 

•  *        •        •        • 

(xiii)  Physicians  in  a  teaching  setting. 

(A)  Teaching  physicians. 

(I)  General.  The  services  of  teaching 
physicians  may  be  reimbursed  on  an 
allowable  charge  basis  only  when  the 


teaching  physician  has  established  an 
attending  physician  relationship 
between  the  teaching  physician  and  the 
patient  or  when  the  teaching  physician 
provides  distinct,  identifiable,  personal 
services  (e.g..  services  rendered  as  a 
consultant,  assistant  siugeon.  etc.). 
Attending  physician  services  may 
include  both  direct  patient  care  services 
or  direct  supervision  of  care  provided 
by  a  physician  in  training.  In  order  to 
be  considered  an  attending  physician, 
the  teaching  physician  must: 

(i)  Review  the  patient's  history  and 
the  record  of  examinations  and  tests  in 
the  institution,  and  make  fi^quent 
reviews  of  the  patient's  progress;  and 

iii)  Personally  examine  the  patient; 
and 

Uiii)  Confirm  or  revise  the  diagnosis 
and  determine  the  course  of  treatment  to 
be  followed;  and 

(iV)  Either  perform  the  physician's 
services  required  by  the  patient  or 
supervise  the  treatment  so  as  to  assure 
that  appropriate  services  are  provided 
by  physicians  in  training  and  that  the 
care  meets  a  proper  quality  level;  and 

(v)  Be  present  and  ready  to  perform 
any  service  performed  by  an  attending 
physician  in  a  nonteaching  setting  when 
a  major  surgical  procedure  ct  a  complex 
or  dangerous  medical  procedure  is 
performed;  and 

[vi]  Be  personally  responsible  for  the 
patient's  care,  at  least  throughout  the 
period  of  hospitalization. 

(2)  Direct  supervision  by  an  attending 
physician  of  care  provided  by 
physicians  in  training.  Payment  on  the 
basis  of  allowable  charges  may  be  made 
for  the  professional  services  rendered  to 
a  beneficiary  by  his/her  attending 
physician  when  the  attending  physician 
provides  personal  and  identifiable 
direction  to  physicians  in  training  who 
are  particif>ating  in  the  care  of  the 
patient.  It  is  not  necessary  that  the 
attending  physician  be  personally 
present  for  all  services,  but  the 
attending  physician  must  be  on  the 
provider's  premises  and  available  to 
provide  immediate  personal  assistance 
and  direction  if  needed. 

(3)  Individual,  personal  services.  A 
teaching  physician  may  be  reimbursed 
on  an  allowable  charge  basis  for  any 
individual,  identifiable  service  rendered 
to  a  CHAMPUS  beneficiary,  so  long  as 
the  service  is  a  covered  service  and  is 
normally  reimbursed  separately,  and  so 
long  as  the  patient  records  substantiate 
the  service. 

(4)  Who  may  bill.  The  services  of  a 
teaching  physician  must  be  billed  by  the 
institutional  provider  when  the 
physician  is  employed  by  the  provider 
or  a  related  entity  or  under  a  contract 
which  provides  for  payment  to  the 
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physician  by  the  provider  or  a  related 
entity.  Where  the  teaching  physician 
has  no  relationship  with  the  provider 
(except  for  standard  physician 
privileges  to  admit  patients)  and 
generally  treats  patients  on  a  fee-for- 
service  basis  in  the  private  sector,  the 
teaching  physician  may  submit  claims 
under  his/her  own  provider  number. 

(B)  Physicians  in  training.  Physicians 
in  training  in  an  approved  teaching 
program  are  considered  to  be  "students" 
and  may  not  be  reimbursed  directly  by 
CfL'VMPUS  for  services  rendered  to  a 
beneficiary  when  their  services  are 
provided  as  part  of  their  employment 
(either  salaried  or  contractual)  by  a 
hospital  or  other  institutional  provider. 
Services  of  physicians  in  training  may 
be  reimbursed  on  an  allowable  charge 
basis  only  if: 

(J)  The  physician  in  training  is  fully 
licensed  to  practice  medicine  by  the 
state  in  which  the  services  are 
performed,  and 

[2]  The  services  are  rendered  outside 
the  scope  and  requirements  of  the 
approved  training  program  to  which  the 
physician  in  training  is  assigned. 
•        •        •        •        • 

(1)  Not  medically  or  psychologically 
necessary.  Ser\nces  and  supplies  that 
are  not  medically  or  psychologically 
necessary  for  the  diagnosis  or  treatment 
of  a  covered  illness  (including  mental 
disorder)  or  injury,  for  the  diagnosis  and 
treatment  of  pregnancy  or  well-baby 
care  except  as  provided  in  the  following 
paragraph. 

(2)  Unnecessary  diagnostic  tests.  X- 
ray,  laboratory,  and  pathological 
services  and  machine  diagnostic  tests 
not  related  to  a  specific  illness  or  injury 
or  a  definitive  set  of  symptoms  except 
for  cancer  screening  mammography  and 
cancer  screening  Papanicolaou  (PAP) 
tests  provided  under  the  terms  and 
conditions  contained  in  the  guidelines 
adopted  by  the  Director.  OCHAMPUS. 

•  •  •  *  • 

(37)  *   •    • 

(vii)  Screening  mammography  for 
as>Tnptomatic  women  35  years  of  age 
and  older  when  provided  under  the 
terms  and  conditions  contained  in  the 
guidelines  adopted  by  the  Director, 
OCHAMPUS. 

(viii)  Cancer  screening  Papanicolaou 
(PAP)  test  for  women  who  are  or  have 
been  sexually  active,  and  women  18 
years  of  age  and  older  when  provided 
under  the  terms  and  conditions 
contained  in  the  guidelines  adopted  by 
the  Director.  OCHAMPUS. 
«        •        *        •        • 

(39)  Counseling.  Coun.seling  services 
that  are  not  medically  necessary  in  the 
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treatment  of  a  c  lagnosed  medical 
condition:  For  ( xample,  educational 
counseling,  voc  itional  counseling, 
nutritional  coui  iseling.  and  counseling 
for  socioeconor  lic  purposes,  diabetic 
self-education  programs,  stress 
management,  lifestyle  modification,  etc. 
Services  provic  ad  by  a  certified 
marriage  and  f{  iiily  therapist,  pastoral 
or  mental  healt  i  counselor  in  the 
treatment  of  a  riental  disorder  are 

specifically  provided  in 
§  199.6.  Servia  s  provided  by 
alcoholism  rehi  bilitation  counselors  are 
covered  only  w  len  rendered  in  a 
CHAMPUS-aut  lorized  treatment  setting 
1  the  cost  of  those  services 
is  included  in  t  le  facility's  CHAMPUS- 
determined  alh  wable  cost  rate. 


19) 


4.  Section 
revising  the 
paragraphs 
and  by  adding 
to  read  as  folloiv 


(c)(.) 


.6  is  aijnended  by 
introductory  text  of 

,  (c)(l)(iv)  and  (3)(iv). 
new  paragraph  (d)(6). 


's: 


Authorlpd  providers. 

•        * 


§199.6 

*  • 

(c)* 

(1)  General,  ^dividual  professional 
providers  of  ca  «  are  those  providers 
who  bill  for  th<  ir  services  on  a  fee-for- 
service  basis  ai  d  who  are  not  employed 
by  an  institutic  nal  provider  or  under  a 
contract  which  provides  for  payment  to 
the  individual  jrofessional  provider  by 
an  institutiona  provider.  This  category 
also  includes  t  lose  individuals  who 
have  formed  pfofessional  corporations 
or  associations  qualifying  as  a  domdfstic 
corporation  un  ier  26  CFR  301.7701-5. 
Such  individui  1  professional  providers 
must  be  licens  d  or  certified  by  the  local 
licensing  or  ce  tifying  agency  for  the 
jurisdiction  in  which  the  care  is 
provided;  or  in  the  absence  ot  state 
licensure/certi  ication,  be  a  member  of. 
or  demonstrate  eligibility  for  full 
clinical  membt  rship  in,  the  appropriate 
national  or  pro  fessional  certifying 
association  thj  t  sets  standards  for  the 
profession  of  v  hich  the  provider  is  a 
member.  Servi  »s  provided  must  be  in 
accordance  wi  h  good  medical  practice 
and  prevailing  standards  of  quality  of 
care  and  withi  i  recognized  utilization 
norms. 
*        * 

(iv)  Phys 
supervision 
supervision  is 
of  paramedica 
paragraph  (c 
and  for  pastor 
health 

means  that  the 
see  the  patient 
and  arrive  at  a  i 


7CJ(*J  referral  and 
P  lysician  referral  and 
required  for  the  services 
providers  as  listed  in 
iii)(H)  of  this  section 
1  counselors  and  mental 
counselors.  Physician  referral 

physician  must  actually 
perform  an  evaluation, 
initial  diagnostic 


)(;)(i 


impression  prior  to  referring  the  patient. 
Documentation  is  required  of  the 
physician's  examination,  diagnostic 
impression,  and  referral.  Physician 
supervision  means  that  the  physician 
provides  overall  medical  management  of 
the  case.  The  physician  does  not  have 
to  be  physically  located  on  the  premises 
of  the  provider  to  whom  the  referral  is 
made.  Commimication  back  to  the 
referring  physician  is  an  indication  of 
medical  management. 
•        •        •        •        • 

(3)«   •  • 

(iv)  Extmmedical  individual 
providers.  Extramedical  individual 
providers  are  those  who  do  counseling 
or  nonmedical  therapy  and  whose 
training  and  therapeutic  concepts  are 
outside  the  medical  field.  The  services 
of  extramedical  individual  professionals 
are  coverabie  following  the  CHAMPUS 
determined  allowable  charge 
methodology  provided  such  services  are 
oQierwise  authorized  in  this  or  other 
sections  of  the  regulation. 

(A)  Certified  marriage  and  family 
therapists.  For  the  purposes  of 
CHAMPUS,  a  certified  marriage  and 
family  therapist  is  an  individual  who 
meets  the  following  requirements: 

(2)  Recognized  graduate  professional 
education  with  the  minimum  of  an 
earned  master's  degree  from  a  regionally 
accredited  educational  institution  in  an 
appropriate  behavioral  science  field, 
mental  health  discipline;  and 

(2)  The  following  experience: 

(/)  Either  200  hours  of  approved 
supervision  in  the  practice  of  marriage 
and  family  counseling,  ordinarily  to  be 
completed  in  a  2-  to  3-year  period,  of 
which  at  least  100  hours  must  be  in 
individual  supervision.  This 
super\ision  will  occur  preferably  with 
more  than  one  supervisor  and  should 
include  a  continuous  process  of 
supervision  uith  at  least  three  cases; 
and 

[ii]  1,000  houre  of  clinical  experience 
in  the  practice  of  marriage  and  family 
counseling  under  approved  supervision, 
involving  at  least  50  different  cases:  or 

[Hi)  150  hours  of  approved 
supervision  in  the  practice  of 
psychotherapy,  ordinarily  to  be 
completed  in  a  2-  to  3-year  period,  of 
which  at  least  50  hours  must  be 
individual  supervision;  plus  at  least  50 
hours  of  approved  individual 
supervision  in  the  practice  of  marriage 
and  family  counseling,  ordinarily  to  be 
completed  within  a  period  of  not  less 
than  1  nor  more  than  2  years;  and 

[iv)  750  hours  of  clinical  experience 
in  the  practice  of  psychotherapy  under 
approved  supervision  involving  at  least 
30  cases:  plus  at  least  250  hours  of 


clinical  practice  in  marriage  and  family 
counseling  under  approved  supervision, 
involving  at  least  20  cases;  ana 

(3)  Is  bcensed  or  certified  to  practice 
as  a  marriage  and  femily  therapist  by  the 
jijjisdiction  where  practicing  (see 
paragraph  (c)(3)(iv)(D)  of  this  section  for 
more  specific  information  regarding 
licensure);  and 

(4)  Agrees  that  a  patients'  organic 
medical  problems  must  receive 
appropriate  concurrent  management  by 
a  physician. 

(5)  Agrees  to  accept  the  CHAMPUS 
determined  allowable  charge  as 
payment  in  full,  except  for  applicable 
deductibles  and  cost-shares,  and  hold 
CHAMPUS  beneficiaries  harmless  for 
noncovered  care  (i.e.,  may  not  bill  a 
beneficiary  for  noncovered  care,  and 
may  not  balance  bill  a  beneficiary  for 
amounts  above  the  allowable  charge). 
The  certified  marriage  and  family 
therapist  must  enter  into  a  participation 
agreement  with  the  Office  of  CHAMPUS 
%vithin  which  the  certified  marriage  and 
family  therapist  agrees  to  all  provisions 
specified  above. 

(6)  As  of  the  effective  date  of 
termination,  the  certified  marriage  and 
family  therapist  will  no  longer  be 
recognized  as  an  authorized  provider 
under  CHAMPUS.  Subsequent  to 
terminationf  the  certified  marriage  and 
family  therapist  may  only  be  reinstated 
as  an  authorized  CHAMPUS 
extramedical  provider  by  entering  into  a 
new  participation  agreement  as  a 
certified  marriage  and  family  therapist. 

(B)  Pastoral  counselors.  For  the 
purposes  of  CHAMPUS,  a  pastoral 
counselor  is  an  individual  who  meets 
the  following  requirements: 

(2)  Recognized  graduate  professional 
education  with  the  minimum  of  an 
earned  master's  degree  irom  a  regionally 
accredited  educational  institution  in  an 
appropriate  behavioral  sdenca  field, 
mental  health  discipline;  and 

{2)  The  following  experience: 

(i)  Either  200  hours  of  approved 
supervision  in  the  practice  of  pastoral 
counseling,  ordinarily  to  be  completed 
in  a  2-  to  3-year  period,  of  which  at  least 
100  hours  must  be  in  individual 
supervision.  This  supervision  will  occur 
preferably  with  more  than  one 
supervisor  and  should  include  a 
continuous  process  of  supervision  with 
at  least  three  cases;  and 

[ii]  1,000  hours  of  clinical  experience 
in  the  practice  of  pastoral  counseling 
under  approved  supervision,  involvhig 
at  least  50  different  cases;  or 

(j/j)  150  hours  of  approved 
supervision  in  the  practice  of 
psychotherapy,  ordinarily  to  be 
completed  in  a  2-  to  3-year  period,  of 
which  at  least  50  hours  must  be 


individual  supervision;  plus  at  least  50 
hours  of  approved  individual 
supervision  in  the  practice  of  pastoral 
counseUng.  ordinarily  to  be  completed 
within  a  period  of  not  less  than  1  nor 
more  than  2  years;  and 

(iv)  750  hours  of  clinical  experience 
in  the  practice  of  psychotherapy  under 
approved  supervision  involving  at  least 
30  cases;  plus  at  least  250  hours  of 
clinical  practice  in  pastoral  counseling 
under  approved  supervision,  involving 
at  least  20  cases;  and 

(3)  Is  licensed  or  certified  to  practice 
as  a  pastoral  counselor  by  the 
Jurisdiction  where  practicing  (see 
-paragraph  (c)(3)(iv)(D)  of  this  section  for 
more  specific  information  regarding 
licensure);  and 

(4)  The  services  of  a  pastoral 
counselor  meeting  the  above 
.requirements  are  coverabie  following 
the  CHAMPUS  determined  allowable 
charge  methdology,  under  the  following 
specified  conditions: 

(i)  The  CHAMPUS  beneficiary  must 
be  referred  for  therapy  by  a  physician; 
and 

(ii)  A  physician  is  providing  ongoing 
oversight  and  supervision  of  the  therapy 
being  provided;  and 

(Hi)  The  pastoral  counselor  must 
certify  on  each  claim  for  reimbursement 
that  a  Mrritten  communication  has  been 
made  or  will  be  made  to  the  referring 
physician  of  the  results  of  the  treatment. 
Such  communication  will  be  made  at 
the  end  of  the  treatment,  or  more 
frequently,  as  required  by  the  referring 
physician  (refer  to  §  199.7). 

(5)  Because  of  the  similarity  of  the 
requirements  for  licensure,  certification, 
experience,  and  education,  a  pastoral 
counselor  may  elect  to  be  authorized 
under  CHAMPUS  as  a  certified  marriage 
and  family  therapist,  and  as  such,  be 
subject  to  all  previously  defined  criteria 
for  the  certified  marriage  and  family 
therapist  category,  to  include 
acceptance  of  the  CHAMPUS 
determined  allowable  charge  as 
payment  in  full,  except  for  applicable 
deductibles  and  cost-shares  (i.e., 
balance  billing  of  a  beneficiary  above 
the  allowable  charge  is  prohibited;  may 
not  bill  beneficiary  for  noncovered 
care).  The  pastoral  counselor  must  also 
agree  to  enter  into  the  same 
participation  agreement  as  a  certified 
marriage  and  family  therapist  with  the 
Office  of  CHAMPUS  within  which  the 
pastoral  counselor  agrees  to  all 
provisions  including  licensure,  national 
association  membership  and  conditions 
upon  termination,  outlined  above  for 
certified  marriage  and  family  therapist. 

Note:  No  dual  status  will  be  recognized  by 
the  Office  of  CHAMPUS.  Pastoral  counselors 


must  elect  to  become  one  of  the  categories  of 
extramedical  CHAMPUS  provides  specified 
above.  Once  authorized  as  either  a  pastoral 
counselor,  or  a  certified  marriage  and  fomily 
therapist,  claims  review  and  reimbursement 
will  be  in  accordance  with  the  criteria 
established  for  the  elected  provider  category. 

(Q  Mental  health  counselor.  For  the 
purposes  of  CHAMPUS,  a  mental  health 
counselor  is  an  individual  who  meets 
the  following  requirements: 

(1)  Minimum  of  a  master's  degree  in 
mental  health  counseling  or  allied 
mental  health  field  from  a  regionally 
accredited  institution;  and 

(2)  Two  years  of  post-masters 
experience  which  includes  3000  hours 
of  clinical  work  and  100  hours  of  faoe- 
to-face  supervision;  and 

(3)  Is  licensed  or  certified  to  practice 
as  a  mental  health  coimselor  by  the 
jurisdiction  where  practicing  (see 
paragraph  (c)(3)(iv)(D)  of  this  section  for 
more  specific  information);  and 

(4)  May  only  be  reimbursed  when: 
(i)  The  CHAMPUS  beneficiary  is 

referred  for  therapy  by  a  physician;  and 

(ii)  A  physician  is  providing  ongoing 
oversight  and  supervision  of  ue  therapy 
being  provided;  and 

(iiij  The  mental  health  counselor 
certifies  on  each  claim  for 
reimbursement  that  a  written 
communication  has  been  made  or  will 
be  made  to  the  referring  physician  of  the 
results  of  the  treatment.  Such 
communication  will  be  made  at  the  end 
of  the  treatment,  or  more  frequently,  as 
required  by  the  refiarring  physician 
(refer  to  §  199.7). 

P)  The  following  additional 
information  applies  to  each  of  the  above 
categories  of  extramedical  individual 
providers: 

(J)  These  providere  must  also  be 
licensed  or  certified  to  practice  as  a 
certified  marriage  and  ramily  therapist, 
pastoral  counselor  or  mental  health 
counselor  by  the  jurisdiction  where 
practicing.  In  jurisdictions  that  do  not 
provide  for  licensure  or  certification,  the 
provider  must  be  certified  by  or  eligible 
for  full  clinical  membership  in  the 
appropriate  national  professional 
association  that  sets  standards  for  the 
specific  profession. 

(2)  Grace  period  for  therapists  or 
counselors  in  states  where  licensure/ 
certification  is  optional.  CHAMPUS  is 
providing  a  grace  period  for  those 
therapists  or  counselors  who  did  not 
(^ain  optional  licensure/certi  fication  in- 
their  jurisdiction,  not  realizing  it  was  a 
CHAMPUS  requirement  for 
authorization.  The  exemption  by  state 
law  for  pastoral  counselors  may  have 
misled  Uiis  group  into  thinking 
licensure  was  not  required.  The  same 
situation  may  have  occurred  with  the 


8408 


other  therapist  or  counselor  categories 
where  licensure  was  either  not 
mandated  by  the  state  or  was  provided 
under  a  more  general  category  such  as 
"professional  counselors."  This  grace 
period  pertains  only  to  the  licensure/ 
certification  requirement,  applies  only 
to  therapists  or  counselors  who  are 
already  approved  as  of  October  29, 
1990,  and  only  in  those  areas  where  the 
licensure/certification  is  optional.  Any 
therapist  or  counselor  who  is  not 
licensed/certified  in  the  state  in  which 
he/she  is  practicing  by  August  1, 1991, 
will  be  terminated  under  the  provisions 
of  §  199.9.  This  grace  period  does  not 
change  any  of  the  other  existing 
requirements  which  remain  in  effect. 
During  this  grace  period,  membership  or 
proof  of  eligibility  for  full  clinical 
membership  in  a  recognized 
professional  association  is  required  for 
those  therapists  or  counselors  who  are 
not  licensed  or  certified  by  the  state. 
The  following  organizations  are 
recognized  for  therapists  or  counselors 
at  the  level  indicated:  Full  clinical 
member  of  the  American  Association  of 
Marriage  and  Family  Therapy;  - 
membership  at  the  fellow  or  diplomate 
level  of  the  American  Association  of 
Pastoral  Counselors;  and  membership  in 
the  National  Academy  of  Certified 
Clinical  Mental  Health  Counselors. 
Acceptable  proof  of  eligibility  for 
membership  is  a  letter  from  the 
appropriate  certifying  organization.  This 
opportunity  for  delayed  certification/ 
licensure  is  limited  to  the  counselor  or 
therapist  category  only  as  the  language 
in  all  of  the  other  provider  categories 
has  been  consistent  and  unmodified 
from  the  time  each  of  the  other  provider 
categories  were  added.  The  grace  period 
does  not  apply  in  those  states  where 
licensure  is  mandatory. 

(E)  Christian  Science  practitioners 
and  Christian  Science  nurses. 
CHAMPUS  cost-shares  the  services  of 
Christian  Science  practitioners  and 
nurses.  In  order  to  bill  as  such, 
practitioners  or  nurses  must  be  listed  or 
be  eligible  for  listing  in  the  Christian 
Science  Journal  ^  at  the  time  the  service 
is  provided. 
•        *        *        *        •       . 

(d)  •  •  • 

(6)  Mammogmphy  suppliers. 
Mammography  services  may  be  cost- 
shared  only  if  the  supplier  is  certified 
by  Medicare  for  participation  as  a 
mammography  supplier,  or  is  certified 
by  the  American  College  of  Radiology  as 


<  Copies  of  this  journal  can  be  obuined  through 
ihe  Christian  Science  Publishing  Company,  1 
Norway  Street.  Boston.  MA  021 1^-31 22  or  the 
Christian  Science  Publishing  Society.  P.O.  Box 
11S69.  Des  Moines.  lA  50340. 


Dated:  February  4f  1994. 
LM.  Bynum, 

Alternate  OSD  Fedeibl  Register  Liaison 
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having  met  its  mammography  supplier       Background  and  Purpose 

standards. 


Officer.  Department 


^f  Defense. 
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DEPARTMENT  Olt  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 


[CGD  11-93-001] 


DrawtMldge  Oper^on 
Eureka  Slougti, 


C\ 


AGENCY:  Coast 
ACTION:  Final  rule 


Regulations; 
GuArd,  DOT. 


SUMMARY:  At  the  r  iquest  of  the  North 
Coast  Railroad,  thi !  Coast  Guard  is 
amending  the  regi  lation  for  the  North 
Coast  Railroad  Bri  ige  crossing  Eureka 
Slough,  mile  0.3  a  Eureka.  The  existing 
regulation  require ;  24  hour  advance 
notice  for  opening  s.  The  amended 
regulation  stipulates  that  the  draw  need 
not  open  for  the  passage  of  vessels, 

must  be  restored  to 
full  operation  witlin  six  months  of 
notification  to  tak  » such  action  from  the 
District  Commanc  er.  This  amendment 
will  relieve  the  br  dge  owner  of  the 
burden  of  maintai  ling  the  machinery 
and  of  having  a  pt  rson  available  to  open 
still  provide  for  the 
)f  navigation. 


the  draw,  and  wi 
reasonable  needs 


EFFECTIVE  DATE:  Tfiis  rule  is  effective 
March  24, 1994. 


FOR  FURTHER  INFOiMATtON 
Jerry  P.  Olmes.  Br  dg 
Coast  Guard  Distr  ct, 


SUPPLEMENTARY  m  FORMATION: 
Drafting  Informal  ion 


The  principal 
drafting  this  docuhient 
Olmes,  Project  Mi  nager, 
Robin  Barber, 


CONTACT: 
le  Section,  Eleventh 
.  at  (510) 437-3514. 


p  jrsons  involved  in 
are  Jerry  P. 
and  Lieutenant 
Attorney. 


.Proect 

Regulatory  Histoi  y 

In  58  FR  7497,   "eb.  8. 1993,  the  Coast 
Guard  published  ■  notice  of  proposed 
rulemaJdng  to  am  !nd  the  regulation  that 
the  draw  no  longc  r  need  open  for  the 
passage  of  vessels  In  addition,  the 
Commander,  Elev  snth  Coast  Guard 
District  also  publ  shed  the  proposal  in 
a  Public  Notice  di  ted  February  16. 1993. 
Six  comments  we  re  received  on  the 
proposal.  A  publi :  hearing  was  not 
requested  and  on    was  not  held. 


Presently,  the  North  Coast  Railroad 
Bridge  is  required  to  open  on  signal  if 
at  least  24  hours  advance  notice  is 
given.  The  North  Coast  Railroad  had 
requested  that  the  draw  no  longer  need 
open  for  vessels  since  there  had  been  no 
requests  for  opening  for  at  legst  eight 
years.  Except  for  tests,  Coast  Guard 
bridge  records  show  no  bridge  openings 
for  at  least  thirty-six  years. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  6  comments 
on  the  Notice  of  Proposed  Rulemaking. 
Four  ofl^ered  no  objection.  The 
California  Department  of  Boating  and 
Waterways  (CalBoating)  requested  that 
the  Coast  Guard  reevaluate  the  need  for 
persons  to  be  available  to  operate  the 
bridge  if  boating  activities  increase.  The 
Humboldt  County  Association  of 
Governments  (HCAOG)  objected  to  the 
original  proposal,  as  they  felt  that 
permanent  closure  was  too  final  an 
action  to  take.  Even  though  no  vessel 
had  requested  an  opening  for  many 
years,  the  HCAOG's  Technical  Advisory 
Committee  CTAC)  felt  that  the  bridge 
should  remain  functional,  and  suggested 
possibly  a  30  day  window  for  notice  of 
opening.  The  TAC  advised  that  many 
business  and  properties  upstream  of  the 
bridge  had  dikes  which  were  in  some 
disrepair,  that  fuel  spills  or  hazardous 
material  in  the  slough  could  be 
inapproachable  should  the  bridge  be 
closed  on  a  permanent  basis,  and  that 
bridge  closure  could  impact  future 
economic  development  along  reaches  of 
the  Eureka  Slough  by  eliminating 
waterfront  access. 

The  Coast  Guard  found  that  dike  and 
levee  maintenance  is  presently  done  by 
dragline  instead  of  dredges  and  that 
pollution  response  would  hkely  be  done 
from  landside  as  well.  The  bridge  would 
not  prevent  small  motorboats  from 
reaching  sites  upstream  of  the  bridge  to 
transport  pollution  containment  booms 
or  investigate  spills.  The  regulation 
would  prevent  larger  vessels  from 
travelling  upstream  or  mooring 
upstream.  The  CalBoating  and  HCAOG 
comments  prompted  the  Coast  Guard  to 
develop  a  compromise  proposal  that  the 
bridge  need  not  open  for  vessels,  but  in 
the  event  of  development  requiring 
bridge  openings,  the  bridge  would  be 
restored  to  service  in  six  months  upon 
order  of  the  District  Commander.  On 
September  22, 1993,  the  HCAOG  agreed 
to  the  compromise,  and  on  January  6, 
1994,  the  North  Coast  Railroad  also 
agreed. 


Regulatory  Evaluation 

This  rule  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  imder  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  US.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  imder  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  it  expects  the  impacts  of  this 
change  to  be  minimal,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  raise  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.(5) 
of  Commandant  histruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Subpart  B— Specific  Requlraments 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  and 
33  CFR  1.05-l(g). 

2.  Section  117.155  is  revised  to  read 
as  follows: 

§117.155    Eureka  Slough. 

The  draw  of  the  North  Coast  Railroad 
Bridge,  mile  0.3  at  Eureka,  need  not  be 
opened  for  the  passage  of  vessels.  The 
owner  or  agency  controlling  the  bridge 
shall  restore  the  draw  to  full  operation 
within  six  months  of  notification  to  take 
such  action  from  the  District 
Commander. 

Dated:  February  3, 1994. 

R.D.  HeiT. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

IFR  Doc  94-3925  Filed  2-18-94;  8:45  am] 

BIUJNQ  CODE  4«10-14-M 


33  CFR  Part  165 
[COTP  Louisville  94-002] 
RiN2115-AA07 

Safety  Zone;  Ohio  River  Miles  468.5  to 
473.0 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Ohio 
River.  The  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  potential  environmental 
and  safety  hazards  associated  with 
commercial  vessels  transporting  cargoes 
regulated  under  title  46  Code  of  Federal 
Regulations  Subchapters  D  and  O,  while 
transiting  downboimd  at  night  during 
high  water  conditions.  The  regulation 
will  restrict  commercial  navigation  in 
the  regulated  area  for  the  safety  of  vessel 
traffic  and  the  protection  of  hfe  and 
property  along  the  river. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  February  11. 1994  at  10  a.m. 
e.s.t.  It  will  terminate  at  6  p.m.  e.s.t.  on 
February  22, 1994  unless  sooner 
terminated  by  the  captain  of  the  Port, 
Louisville,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dale  L  Hutchinson.  Operations  Officer. 
Captain  of  the  Port,  Louisville. 
Kentucky  at  (502)  582-5194. 


SUPPt.EMEMTARY  INFORMATION: 
Drafting  Information 

The  drafter  of  this  regulation  is  LT 
Dale  L.  Hutchinson.  Project  Officer, 
Marine  Safety  Office.  Louisville. 
Kentucky,  and  LCDR  A.  O.  Denny. 
Project  Attorney.  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  makSig  it  effective 
in  less  than  30  days  from  the  date  of 
pubUcation.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
high  water  periods  in  the  Cincinnati, 
Ohio  area  are  natural  events  which 
cannot  be  predicted  with  any  reasonable 
accuracy.  The  Coast  Guard  deems  it  to 
be  in  the  public's  best  interest  to  issue 
a  regulation  now  as  the  situation 
presents  an  immediate  hazard  to 
navigation,  life,  and  property. 

Background  and  Purpose 

The  situation  requiring  this  regulation 
is  high  water  in  the  Ohio  River  in  the 
vicinity  of  Qncinnati.  Ohio.  The  Ohio 
River  in  the  Cincinnati  area  is 
hazardous  to  transit  under  the  best  of 
conditions.  To  transit  the  area,  mariners 
must  navigate  through  several  sweeping 
turns  and  seven  bridges.  When  the 
water  level  in  the  Oldo  River  reaches  45 
feet,  on  the  Cincinnati  gage,  river 
currents  increase  and  become  very 
unpredictable,  making  it  difficult  for 
downbound  vessels  to  maintain 
steerageway.  During  hours  of  darkness 
the  background  lights  of  the  city  of 
Cincinnati  hamper  mariners'  ability  to 
maintain  sight  of  the  front  of  their  tow. 
The  regulation  is  intended  to  protect  the 
public  and  the  environment,  at  night, 
during  periods  of  high  water,  from  a 
potential  hazard  of  large  downbound 
tows  carrying  hazardous  material 
through  the  regulated  area. 

Regulatory  Evaluation 

This  rule  is  not  considered  a 
significant  regulatory  action  imder 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26. 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 


Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  required  to 
protect  the  public  and  the  enviroimient. 

List  of  Sul^ts  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Records  and  recordkeeping. 
Security  measures.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  Title  33,  Code 
of  Federal  Rejgulations,  is  amended  as 
follows: 

PART  165-{AMENDE01 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C  191: 
49  CFR  1.46  and  33  CFR  1.05-l(g].  6.04-1. 
6.04-6.  and  160.5. 

2.  A  temporary  §  165.T02-011  is 
added,  to  read  as  follows: 

§165.T02-011    Safety  Zone:  Ohio  River. 

(a)  Location.  The  Ohio  River  between 
mile  468.5  and  mile  473.0  is  established 
as  a  safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  February  1 1 ,  1994 
at  10  a.m.  e.s.t.  It  will  terminate  at  6 
p.m.  e.s.t.  on  February  22. 1994  unless 
sooner  terminated  by  the  Captain  of  the 
Port  Louisville,  Kentucky. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  under  §  165.23  of 
this  part,  entry  into  the  described  zone 
by  all  downbound  vessels  towing 
cargoes  regulated  by  Title  46  Code  of 
Federal  Regulations  Subchapters  D  and 
O  with  a  tow  length  exceeding  600  feet 
excluding  the  tow  boat  is  prohibited 
from  one-half  hour  before  sunset  to  one- 
fialf  hour  after  sunrise. 

Dated:  February  11, 1994.  2  a.m.  e.s.t. 
W.).  Morani,  |r.. 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port.  Louisville,  Kentucky. 

|FR  Doc  94-3923  Filed  2-1&-94:  6:45  am) 
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33  CFR  Part  165 


[CGD01-94-009] 


RIN2115-AA97 

Safety  Zone  Redulations;  Kill  Van  Kull, 
NYandNJ 

AGENCY:  Coast  Gjiard.  DOT. 
ACTION:  Tempors  ry  final  rule; 
termination. 


Ctast 


final 


n 


SUIMMARY:  The 
the  temporary 
152)  that  establi 
waters  near  Bergfe 
the  Kill  Van  Kul 
Jersey,  from  8  a 
until  8  a.m.  on  March 
safety  zone  was 
the  Kill  Van  Kul 
January  24.  IGQ-k 
of  Engineers  cert  fied 
dredging  project  and 
Guard  that  dred(  ing 


FOR  FURTHER  INFARMATION 

Lieutenant  Rosai  ine 
Manager.  Captai:  i 
(212) 668-7933 


Guard  is  canceling 
rule  (CGDOl-93- 
^ed  a  safety  zone  in  the 
n  Point  West  Reach,  in 
of  New  York  and  New 
.  December  7. 1993. 

1. 1994.  This 
stablished  as  part  of 
dredging  project.  On 
the  U.S.  Army  Corps 
"  this  portion  of  the 
notified  the  Coast 
operations  in  this 


area  were  compl  )ted. 

DATES:  This  rule  is  effective  on  January 
31. 1994. 


CONTACT: 
Trabocchi,  Project 
of  the  Port.  New  York, 


SUPPt^MENTARY   »4F0RMATI0N: 

Background  am  Purpose 

On  December  ',  1993,  the  U.S.  Coast 
Guard  Captain  o  the  Port,  New  York 
established  a  saf  sty  zone  in  the  waters 
t  West  Reach  in  the 
is  safety  zone  was  in 
ber  7. 1993,  until 
his  safety  zone  placed 
waters  of  Kill  Van  Kull 
ne  Bridge  and  east  of 


near  Bergen  Poi 
Kill  Van  Kull.  T 
effect  from  Deci 
March  1. 1994 
restrictions  in  a 
west  of  the  Bay^ 
Shooters  Island 
On  January  2 
Guard  Captain 
received  writte) 
U.S.  Army  Coi 
this  portion  of 
that  the  dredginj 


1994.  the  U.S.  Coast 

the  Port.  New  York, 
notification  that  the 

of  Engineers  certified 
le  dredging  project  and 

operations  in  this  area 
were  completed! Therefore,  this  rule  is 
no  longer  neede^  and  is  terminated. 
This  rule  cancel  the  safety  zone  in  this 
area  of  the  Kill  \  an  Kull. 

List  of  Subjects  d  33  CFR  Part  165 

Harbors.  Mari  le 
(water).  Reportii  g 
requirements.  &  curity 
Waterways. 

Regulations 


se 


For  reasons 
the  Coast  Guard 
165  as  follows 


safety.  Navigation 
and  recordkeeping 
measures. 


out  in  the  preamble, 
amends  33  CFR  part 


PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1. 6.04-6,  and  160.5, 
49  CFR  1.46. 

2.  Temporary  §  165.T01-152  is 
removed. 

Dated:  January  31. 1994. 

T.R  Gilmour, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[FR  Doc.  94-3924  Filed  2-1&-94;  8:45  am] 
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33  CFR  Part  165 
RIN2115-AA97 

COTP  PIttstMirgh  94-002;  Safety  Zone; 
Ohio  River 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Ohio 
River  back  channel  that  separates 
Coraopolis,  Pennsylvania  from  Neville 
Island,  Pennsylvania.  This  regulation  is 
needed  to  control  vessel  traffic  in  the 
regulated  area  during  demolition  of  the 
main  span  of  a  bridge  at  Ohio  River  back 
channel  mile  9.6.  This  regulation  will 
restrict  general  navigation  in  the 
regulated  area  during  demolition 
operations  for  the  safety  of  vessel  traffic. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8  a.m.  to  4  p.m.  on 
February  14, 1994.  and  from  8  a.m.  on 
February  28. 1994  to  4  p.m.  on  March 
4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  John  Meehan.  Port  Operations 
Officer.  Captain  of  the  Port.  Pittsburgh. 
Pennsylvania  at  (412)  644-5808. 

SUPPI.£MENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
John  Meehan.  Project  Officer,  Marine 
Safety  Office.  Pittsburgh.  Pennsylvania 
and  LCDR  A.O.  Denny.  Project  Attorney. 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  a 
bridge  is  being  removed  from  a 
navigable  waterway.  Bridge  removal 


operations  pose  inherent  risks  to  the 
waterway  because  the  structure  is 
progressively  weakened  as  the  operation 
proceeds.  Once  commenced,  such 
operations  should  be  completed  as 
quickly  as  possible.  Removal  operations 
involving  structural  supports  for  this 
bridge  have  proceeded  ahead  of 
schedule,  leaving  insufficient  time  to 
pubhsb  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  without  waiting  for  a 
comment  period,  as  immediate 
implementation  of  navigation 
restrictions  is  needed  to  ensure  the 
safety  of  vessels  transitting  the  area  and 
to  minimize  the  time  a  bridge  in  a 
weakened  condition  remains  over  the 
waterway. 

Background  and  Purpose 

The  Coraopolis  Highway  Bridge  at 
mile  9.6  on  the  Ohio  River  back  channel 
between  Coraopolis,  Pennsylvania  and 
Neville  Island,  Pennsylvania  is  no 
longer  an  active  highway  bridge  and 
must  be  removed.  The  bridge  consists  of 
several  small  spans  that  are  located  over 
land  and  two  300  foot  main  spans  that 
cross  over  the  waterway  and  meet  atop 
a  stone  pier  at  the  center  of  the  channel. 
As  part  of  the  overall  bridge  removal 
operation,  each  main  span  will  be 
demolished  with  seven  simultaneously 
detonated  explosive  charges.  The  first 
main  span  demoUtion  will  occur  at 
approximately  9:00  a.m.  on  February  14, 
1994  for  Span  #3  on  the  left  descending 
bank  (Coraopolis  side)  of  the  back 
channel.  Since  this  explosive 
demolition  will  pose  obvious  hazards  to 
vessels  in  the  area,  vessel  traffic  will  be 
prohibited  from  entering  the  Ohio  River 
back  channel  from  mile  9.3  to  mile  9.9 
during  the  day  of  the  demolition.  The 
second  main  span  demolition  for  Span 
#4  on  the  right  descending  bank  (Neville 
Island  side)  of  the  back  channel  is 
scheduled  for  approximately  9  a.m.  on 
February  28, 1994.  Steel  members  and 
debris  from  the  demolition  of  Span  #4 
will  fall  into  the  sailing  line  of  Uie 
channel,  creating  an  unsafe  condition 
for  vessels  attempting  to  transit.  The 
contractor  will  immediately  commence 
clearing  operations  in  the  channel,  but 
it  will  require  4  days  to  restore  the 
navigability  of  this  section  of  the  Ohio 
River  back  chaimel.  Accordingly,  no 
vessel  traffic  will  be  permitted  in  the 
safety  zone  extending  from  Ohio  River 
back  channel  mile  9.3  to  mile  9.9  during 
this  second  demolition  and  subsequent 
channel  clearing  operations  from  8  a.m. 
on  February  28, 1994  to  4  p.m.  on 
March  4. 1994.  For  the  remaining  period 
that  this  safety  zone  is  in  effiect,  vessel 
traffic  will  be  permitted  to  proceed 


without  restriction  with  vessels 
transmitting  the  bridge  site  along  the 
sailing  line  of  the  channel.  In  the  event 
of  unanticipated  delays  involving  the 
demolitions  discussed  above,  the 
Captain  of  the  Port  Pittsburgh  will 
notify  the  marine  community  of 
schedule  changes  affecting  the  duration 
of  vessel  traffic  restrictions  within  the 
safety  zone  via  marine  Safety 
hiformation  Radio  Broadcasts  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz)  and  via  on  site  broadcast  advisors 
on  Channel  13  (156.650  MHz). 

Regulatory  Evaluation  * 

This  rule  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040,  February  26. 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  fiill  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  the  relatively  short 
duration  of  vessel  traffic  restrictions,  the 
relatively  small  size  of  the  area 
regulated,  and  the  infrequency  of 
commercial  vessel  transits  along  this 
section  of  Ohio  River  back  channel. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  an 
action  required  to  protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  1 65 

Harbors,  Marine  safety,  Navigation 
(water).  Records  and  recordkeeping. 
Security  measures.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T02-003  is 
added,  to  read  as  follows: 

S165.T02-003    Safety  Zone:  Ohio  River. 

(a)  Location,  the  Ohio  River  back 
channel  (channel  dividing  Coraopolis. 
Pennsylvania  from  Neville  Island. 
Pennsylvania)  between  mile  9.3  and 
mile  9.9  is  established  as  a  safety  zone. 

(b)  Effective  dates.  This  section  is 
effective  from  8  a.m.  to  4  p.m.  on 
February  14, 1994.  and  from  8  a.m.  on 
February  28, 1994  to  4  p.m.  on  March 
4. 1994. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  part,  entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port.  The  Captain  of  the 
Port  Pittsburgh  will  notify  the  marine 
community  of  times  when  vessel  traffic 
will  be  permitted  within  the  safety  zone 
via  Marine  Safety  Information  Radio 
Broadcasts  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHz)  and  via  on  site 
broadcast  advisories  on  Channel  13 
(156.650  MHz). 

Dated:  February  8. 1994. 
M.W.  Brown. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Pittsburgh,  Pennsylvania. 
[FR  Doc.  94-3940  Filed  2-18-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts 
FRL-4839-6] 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act.  this 
document  displays  the  Office  of 
Management  and  Budget  (0MB)  control 
numbers  issued  under  the  Paperwork 
Reduction  Act  (PRA)  for  Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Grano  (telephone  919/541-3292). 
SUPPt.EMENTARY  INFORMATION:  EPA  is 

today  amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  0MB 
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for  various  regulations.  Today's 
amendment  updates  the  table  to 
accurately  display  those  infomiation 
requirements  promulgated  under  the 
Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans  rule  which 
appeared  in  the  Federal  Register  on 
November  30, 1993  (58  FR  63214).  The 
affected  regulations  are  codified  at  40 
CFR  part(s)  51 .  Subpart  W  and  93, 
Subpart  B.  EPA  will  continue  to  present 
OMB  control  numbers  in  a  consolidated 
table  format  to  be  codified  in  40  CFR 
part  9  of  the  Agency's  regulations,  and 
in  each  CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
display  of  the  C/tJiB  control  number  and 
its  subsequent  codification  in  the  Code 
of  Federal  Regulations  satisfies  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  ef  seq.) 
and  OMB's  implementing  regulations  at 
5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  thefe  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C  553(d)(3). 

List  of  Sub|ects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  7, 1994. 
Mary  O.  Nicbok. 

Assistant  Administrator  for  Air  and 
Radiation. 

r  or  the  reasons  set  out  in  the 
preamble  40  CFR  part  9  is  amended  as 
follows: 

PARTd-(AMENOED] 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq..  136-136y. 
15  use  2001.  2003,  2005,  2006.  2601-2671; 
21  U.S.C  331),  346a.  348:  31  U.S.C  9701;  33 
US.C  1251  e(  seq.,  1311, 1313d,  1314. 1321, 
1326. 1330. 1344. 1345  (d)  and  (e).  1361;  E.O. 
11735.  38  FR  21243.  3  CFR,  1971-1975 
Comp..  p.  973;  42  U.S.C  241.  242b.  243.  246. 
300f.  300g.  300g-l.  300g-2.  300g-3,  300g-4, 
300g-5.  300g.6.  300»-l.  300)^2,  300J-3,  300J-4. 
30OJ-9, 1857  et  seq..  6901-6992k.  7401- 
7671q.  7542.  9601-9657, 11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  after  the 
heading  "Requirements  for  Preparation. 


Adoption,  and  SulM^ttal  of 

Implementation  Plaiis' 

new  heading 

of  Federal  Actions 

Implem«itation  Plaiis 

new  entry  to  the  table 

follows: 


Detei  mining 
It) 


$9.1    OMBs«)provaU 
Reduction  Act 


40  CFR  citation 


Requirements  for  Bref  aration. 
Submittal  of  lmp)em<  ntation 


51.850-61.360 


Determining  Conformit  i 
State  or  Federai  Imp^mentation 

93.150-93.160 


•         •         •         • 

(FR  Doc  94-3893  Fik(l  2-18-94;  8:45  ami 
BiUJNOCOOe  6SaO-60-P 


COMMERCE 
-RANSPORTATION 


DEPARTMENT  OF 
DEPARTMENT  OF 

44CFRPaft403 
[Docket  Na  49421] 
RtN  2105-AC04 


Lifting  of  ShippingjRestrictions  to 
Vietnam 

AGENCY:  Office  of  tile  Secretary,  DOT. 
and  Department  of  Commerce. 
ACTION:  Final  rule. 
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".  and  by  adding  a 
Conformity 
State  or  Federal 
"  followed  by  a 
.  to  read  as 


under  ttM  Paperworit 


OMB  control  Na 


Adoption,  and 
Plans 


2060-0279 


of  Federal  Actions  to 
Plans 

2060-0279 


SUMMARY:  The  Deps  rtments  of 
Commerce  and  Trai  isportation  imposed 
a  shipping  restricti<  n  prohibiting  any 
ships  documented  i  inder  the  laws  of  the 
United  States  or  an; '  aircraft  registered 
under  the  laws  of  tl  e  United  States  from 
transporting  goods  or  traveling  to 
Vietnam.  On  FebruAry  3. 1994, 
President  Qinton  a  mounced  the  lifting 
of  the  ban  on  Vietni  jn.  Pursuant  to  the 
President's  annoum  ;ement,  the 
restriction  in  the  re  ;ulation  is  being 
removed. 
EFFECTtVE  DATE: 
3. 1994. 


5:0  »  p.m.  EST,  February 


FOR  FURTHER  INFORIlATtON  CONTACT:  Mr. 
Christopher  (Kip)  1  3urteUot,  Office  of 
General  Counsel  foi  International  Law, 
U.S.  Department  of  Transportation,  400 
7th  Street.  SW..  Wa  shington,  DC  20590. 
Telephone:  (202)  3(  6-2972.  Anne 
Connaughton,  Dep«  rtment  of 
Commerce,  Office  of  the  Chief  Counsel 
for  Export  Adn:iinistrati9n,  14th  & 


Constitution  Avenue,  NW..  room  3839, 
Washington.  DC  20230.  Telephone: 
(202) 482-5304. 

SUPPLEMENTARY  INFORMATION:  44  CFR 
part  403  currently  imposes  a  shipping 
restriction  prohibiting  any  ships 
doaunent^  under  the  laws  of  the 
United  States  or  any  aircraft  registered 
under  the  laws  of  the  United  States  from 
transporting  goods  or  traveling  to  North 
Korea  and  Vietnam.  On  February  3, 
1994,  President  Clinton  signed  a 
memorandiun  directing  the  Secretary  of 
State,  the  Secretary  of  Treasury,  and  the 
Secretary  of  Commerce  to  lift  the 
embargo  against  Vietnam. 

Pursuant  to  the  President's 
memorandum,  the  Departments  of 
Commerce  and  Transportation  are 
revising  their  regulations  to  reflect  this 
change  in  policy,  effective  at  the  time  of 
the  President's  announcement.  44  CFR 
part  403  is  being  revised  to  remove  all 
references  to  Vietnam. 

Pursuant  to  the  foreign  affairs 
exception  in  title  5  U.S.C.  553(a)(1).  this 
rulemaking  is  exempt  firom  the 
Administrative  Procedure  Act. 

Paperwork  Reduction  Act 

In  eccordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Enviroiunental  Policy  Act 

DOT  has  also  analyzed  this  final  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

Finally.  DOT  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612.  and 
has  determined  that  tills  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  44  CFR  Part  403 

Shipping  restrictions. 

PART  40S-SHIPPING  RESTRICTIONS; 
NORTH  KOREA 

In  consideration  of  the  foregoing,  44 
CFR  Part  403  is  amended  as  follows: 

1.  The  authority  citation  for  part  403 
of  title  44  continues  to  read  as  follows: 

Authority:  Sec.  704,  64  Stat.  816.  as 
amended;  50  U.S.C  App.  2154.  Interpret  or 
apply  sec.  101. 64  Stat  799.  as  amended:  SO 
U.S.C  App.  2071:  E.0. 10480, 18  FR  4939, 
3  CFR  1953.  Supp.:  and  sec  4(a)  Pub.  L  89- 
670,  80  Stat.  933;  49  USC  1653. 

2.  Section  403.1  is  revised  to  read  as 
follows: 


§  403.1    Prohit>ition  of  movement  of 
American  carriers  to  Noftti  Korea. 

No  person  shall  sail,  fly,  navigate,  or 
otherwise  take  any  ship  documented 
under  the  laws  of  the  United  States  or 
any  aircraft  registered  under  the  laws  of 
the  United  States  to  North  Korea. 

S.Section  403.2  is  revised  to  read  as 
follows: 

§  403.2    Prohibition  on  transportation  of 
goods  destined  for  Nortti  Korea. 

No  person  shall  transport,  in  any  ship 
documented  under  the  laws  of  the 
United  States,  or  in  any  aircraft 
registered  under  the  laws  of  the  United 
States,  to  North  Korea,  any  material, 
commodity,  or  cargo  of  any  kind.  No 
person  shall  take  on  board  any  ship 
documented  under  the  laws  of  the 
United  States  or  any  aircraft  registered 
under  the  laws  of  the  United  States  any 
material,  commodity,  or  cargo  of  any 
kind  if  that  person  knows  or  has  reason 
to  believe  that  the  material,  commodity, 
or  cargo  is  destined,  directly  or 
indirectly  for  North  Korea.  No  person 
shall  discharge  from  any  ship 
documented  under  the  laws  of  the 
United  States  or  from  any  aircraft 
registered  under  the  laws  of  the  United 
States,  at  any  place  other  than  the  port 
where  the  cargo  was  loaded,  or  within 
territory  under  the  jurisdiction  of  the 
United  States  any  material,  commodity, 
or  cargo  of  any  kind  which  that  person 
knows  or  has  reason  to  believe  is 
destined  for  North  Korea. 

Issued  in  Washington,  DC. 
Dated:  February  16. 1994. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration.  Department  of  Commerce. 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Pol  icy  and 
International  Affairs.  Department  of 
Transportation. 

[FR  Doc.  94-3995  Filed  2-17-94;  12:13  pmj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[ET  Docket  No.  93-266;  FCC  93-651] 

Review  of  the  Pioneer's  Preference 
Rules 

AGENCY:  Federal  Commuinications 
Commission. 

ACnON:  Final  rule. 

SUMMARY:  In  October  1993,  the 
Commission  initiated  a  review  of  its 
pioneer's  preference  rules  to  assess  the 
effect  of  competitive  bidding  authority 


recently  enacted  by  Congress.  In  this 
First  Report  and  Owier  the  Commission 
concludes  that  any  changes  to  its 
pioneer's  preference  rules  will  not  be 
applied  to  the  three  proceedings  in 
which  Tentative  Decisions  have  been 
issued.  The  action  is  intended  to  ensure 
the  equitable  treatment  of  pioneer's 
preference  applicants  in  these 
proceedings. 

EFFECm/E  DATE:  February  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small.  Office  of  Engineering 
and  Technology,  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  adopted  December  23, 
1993.  and  released  January  28, 1994.  A 
summary  of  the  Notice  of  Proposed  Rule 
Making  (Notice)  initiating  this 
proceeding  may  be  found  at  58  FR 
57578  (October  26, 1993).  This  action 
will  not  change  the  public  reporting 
burden.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington, 
DC  20554.  The  complete  text  of  the 
decision  also  may  be  purchased  from 
the  Commission's  duplication 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW..  Washington,  DC  20037. 

Summary  of  First  Report  and  Order 

1.  In  the  Notice  the  Commission 
initiated  a  renew  of  the  effect  on  its 
pioneer's  preference  rules  of  new 
authority  to  assign  licenses  by 
competitive  bidding.  Comment  was 
solicited,  infer  a7ia,  on  whether  repeal 
or  amendment  of  the  pioneer's 
preference  rules  should  apply  to  the 
three  proceedings  in  which  Tentative 
Decisions,  but  not  final  Orders,  have 
been  issued  that  address  preference 
requests. 

2.  In  response  to  the  Notice,  American 
Personal  Communications  (APC) 
requested  that  the  Commission  address 
early  and  separately  whether  to  apply  to 
the  2  GHz  broadband  Personal 
Communications  Services  (PCS) 
proceeding,  GEN  Docket  No.  90-314, 
any  changes  or  repeal  of  the  pioneer's 
preference  rules.  Most  parties  concurred 
with  APC  that  it  would  be  unfair  to 
apply  any  modifications  to  the  pioneer's 
preference  rules  to  the  2  GHz  broadband 
PCS  proceeding  and  to  two  additional 
proceedings  in  which  Tentative 
Decisions  have  been  made.  With  regard 
to  amending  or  repealing  the  rules  with 
respect  to  the  2  GHz  PCS  preference 
applicants  in  particular,  several  parties 
expressed  agreement  with  APC  that  it 
would  be  aribitrary  for  the  Commission 


to  treat  the  2  GHz  PCS  preference 
applicants  different  from  the  900  MHz 
PCS  applicants  solely  because  the 
Commission  bifurcated  its  PCS 
proceeding  and  reached  conclusions  on 
narrowband  issues  first.  See  GEN 
Docket  No.  90-314/ET  Docket  No.  92- 
100. 
.     3.  The  Commission  has  issued 
Tentative  Decisions  in  two  proceedings 
in  addition  to  2  GHz  PCS.  With  respect 
to  the  28  GHz  Local  Multipoint 
Distribution  Services  (LMDS) 
proceeding,  CC  Docket  No.  92-297.  the 
Commission  tentatively  awarded  a 
pioneer's  preference  to  Suite  12  Group. 
Suite  12  argued  that  if  the  Commission 
decides  to  eliminate  or  alter 
significantly  the  pioneer's  preference 
rules,  equity  demands  that  the  tentative 
grants,  including  that  for  LMDS,  be 
judged  in  accordance  with  the  existing 
rules.  With  respect  to  the  1.6/2.4  GHz 
Mobile  Satellite  Service  (MSS) 
proceeding.  ET  Docket  No.  92-28.  the 
Commission  tentatively  decided  that  no 
pioneer's  preference  award  was  merited. 
Motorola  Satellite  Commimications,  Inc. 
argued  that  there  is  no  reason  to  change 
the  preference  rules  as  they  apply  to  this 
proceeding  and  that  authorization  of 
competitive  bidding  does  not 
undermine  the  basis  of  the 
Commission's  decision  to  consider 
pioneer's  preference  requests  in  this 
proceeding  because  the  MSS 
applications  are  not  mutually  exclusive. 

4.  Nextel  Communications,  Inc., 
Paging  Network,  Inc..  and  PageMart,  Inc. 
(PageMart)  maintained  that  under  the 
notice  and  comment  rule  making 
procedures  involved,  the  Commission 
may  revise,  modify,  and  even  reverse  its 
tentative  conclusions  based  on  the 
record  developed  in  response  to  its 
solicitation  for  comments.  BellSouth. 
PageMart.  and  Southwestern  Bell 
Corporation  also  argued  that  it  would  be 
more  equitable  to  charge  pioneers  in 
proceedings  in  which  Tentative 
Decisions  have  been  made  if  other 
licensees  in  the  same  service  generally 
will  be  selected  using  competitive 
bidding. 

5.  The  Commission  concluded  that  it 
would  be  inequitable  to  apply  any 
changes  in  the  pioneer's  preference 
rules  to  pending  proceedings  in  which 
Tentative  Decisions  have  been  issued. 
The  Commission  found  that 
notwithstanding  that  other  licensees  in 
the  three  proceedings  at  issue  may  have 
to  bid  at  auction  and  pay  for  their 
licenses,  preference  applicants  in  these 
proceedings  submitted  their  requests 
and  publicly  disclosed  substantial  detail 
of  their  system  designs  in  reliance  on 
the  continued  applicability  of  the 
pioneer's  preference  rules.  The 
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Commission  stated  that  had  the  rules 
been  different,  these  applicants  might 
have  structured  their  requests 
differently;  or  conducted  research, 
development,  and  experimentation 
differently;  or  elected  not  to  disclose 
detailed  information  about  their 
systems.  The  Commission  concluded 
that  notwithstanding  its  legal  authority 
to  treat  2  GHz  broadband  PCS  pending 
applicants  differently  than  the  900  MHz 
narrowband  PCS  applicants  and  also  to 
apply  changed  rules  to  pending 
applicants  in  the  28  GHz  LMDS  and  1.6/ 
2,4  GHz  MSS  proceedings,  to  do  so 
would  be  inequitable.  Accordingly,  the 
Commission  decided  to  render  final 
decisions  on  pioneer's  preference 
requests  in  these  proceedings  based  on 
the  existing  pioneer's  preference  rules. 

6.  This  action  concluded  the 
Commission's  review  of  the  pioneer's 
preference  rules  with  respect  to 
proceedings  in  which  Tentative 
Decisions  have  been  made.  The 
Commission  anticipates  concluding  its 
review  of  the  pioneer's  preference  rules 
with  respect  to  other  proceedings  in  a 
separate  Report  and  Order. 

Ordering  Clause 

7.  Accordingly,  It  is  ordered  that  this 
First  Report  and  Order  IS  ADOPTED.  IT 
IS  FURTHER  ORDERED  that  the 
Request  for  Separate  and  Expedited 
Treatment  of  "Existing  Pioneer 
Preference"  Issues,  filed  by  American 
Personal  Commimications,  IS 
GRANTED  to  the  extent  indicated 
herein.  This  action  is  taken  pursuant  to 
sections  4(i).  7(a),  303(c).  303(f),  303^, 
303(r),  and309(j)ofthe 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  sections  154(i), 
157(a),  303(c),  303(1),  303(g),  303(r),  and 
309{j). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Pioneer's  preference. 

Federal  Communications  Commission; 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-3820  Filed  2-18-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  93-237;  RM-8312] 

Radio  Broadcasting  Services; 
Jeffersonville.  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Michael  S.  Celenza,  allots 


Channel  271A 
York,  as  the  community 
commercial  FM 
46152,  Septembe  • 
271A  can  be  alio  ted 
compliance  with  the 
minimum  distani  :e 
requirements  wit  lout 
a  site  restriction  «t 
Latitude  41-46-1 
74-56-03.  CanaAan 
been  received  siqce 
located  within  3 
miles)  of  the  U.S 
With  this  action, 
terminated. 


tojjeffersonville,  New 
's  second  local 
irvice.  See  58  FR 
1, 1993.  Channel 
to  Jeffersonville  in 
Commission's 


f)r 


DATES:  Effective 
window  period 
will  open  on  Maich 
on  April  28, 199- 
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separation 

the  imposition  of 
coordinates  North 
1  and  West  Longitude 
concurrence  has 
Jeffersonville  is 
0  kilometers  (200 
Canadian  border, 
this  proceeding  is 


Aarch  28. 1994.  The 
filing  applications 
29, 1994,  and  close 


contact: 
Mass  Media  Bureau, 


FOR  FURTHER  INFC  RMATION 

Leslie  K.  Shapirc , 
(202)  634-6530. 

SUPPLEMENTARY  I  IFORMATtON:  This  is  a 
synopsis  of  the  C  9mmission's  Report 
and  Order,  MM  I  locket  No.  93-237, 
adopted  January  31, 1994,  and  released 
February  14, 199  I.  The  full  text  of  this 
Commission  dec  sion  is  available  for 
inspection  and  copying  during  normal 
business  hours  iA  the  FCC  Reference 
Center  (room  231 ),  1919  M  Street,  NW.. 
Washington,  DC,  The  complete  text  of 
this  decision  ma  '  also  be  purchased 
from  the  Commii  sion's  copy  contractor. 
International  Tra  ascription  Service, 
Inc.,  (202)  857-3  JOO.  2100  M  Street, 
NW.,  suite  140, 1  Washington,  DC  20037. 

List  of  Subjects  i  1 47  CFR  Part  73 

Radio  Broadca  sting. 


Part  73ofTitU 


47oftheCodeof 


Federal  Regulations  is  amended  as 
follows: 


PART  73— {AIM1 


1.  The  aulhori  y 
continues  to  rea< 
Authority:  47  U.  > 


E  4DED] 


§73.202    [Amend^ 

2.  Section  73 


^2(b),  the  Table  of  FM 
New  York,  is 
Channel  271A  at 


add  ng 


,  Ma  !s 


citation  for  part  73 
as  follows: 
C.  154,  303. 


Allotments  unde  r 
amended  by 
Jeffersonville 

Federal  Communications  Commission 

John  A.  Karousos, 

Acting  Chief,  Allodptions 

Rules  Division, 

[FR  Doc.  94-3816 
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Branch,  Policy  and 
Media  Bureau. 
iled  2-18-94;  8:45  am) 


47  CFR  Part  73 

[MM  Docket  Na  93-217;  RM-8286] 

Radio  Broadcasting  Services;  Grand 
Gorge,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Sound  of  Life,  Inc.,  allots 
Channel  287A  to  Grand  Gorge,  New 
York,  as  the  community's  first  local 
aural  transmission  service.  See  58  FR 
41680,  August  5, 1993.  Channel  287A 
can  be  allotted  to  Grand  Gorge  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  with  a  site  restriction  of 
11.2  kilometers  (6.9  miles)  northeast,  at 
coordinates  North  Latitude  42-26-39 
and  West  Longitude  74-24-54,  to  avoid 
a  short-spacing  to  Station  WYCY, 
Channel  287A,  Hawley.  Pennsylvania. 
Canadian  concurrence  has  been 
received  since  Grand  Gorge  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  March  28. 1994.  The 
window  period  for  filing  application 
will  open  on  March  29, 1994.  and  close 
on  April  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-217, 
adopted  January  31, 1994,  and  released 
February  14. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART7»-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73^02    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York  is  amended 
by  adding  Grand  Gorge,  Chaimel  287A. 


Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-3817  Filed  2-18-94:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-213;  RM-7214.  RM- 
8351] 

Radio  Broadcasting  Services; 
Menonranie  and  Balsam  Lake,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Yvonne  L.  Baum-Olson  (RM- 
R351).  allots  Channel  285C3  at  Balsam 
Lake,  Wisconsin.  Channel  285C3  can  be 
allotted  to  Balsam  Lake  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14.7  kilometers  (9.1 
miles)  east  in  order  to  avoid  a  short- 
spacing  with  Station  KCLD-FM. 
Channel  284A.  St.  Cloud,  Minnesota. 
The  coordinates  for  Channel  285C3  at 
Balsam  Lake  are  45-26-05  and  92-16- 
02.  The  proposal  filed  by  Jay  Lellman 
(RM-7214).  requesting  the  allotment  of 
Channel  285A  at  Menomonie. 
Wisconsin,  is  dismissed.  See  58  FR 
40401.  July  28,  1993.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  March  28,  1994.  The 
window  p)€riod  for  filing  applications 
will  open  on  March  29.  1994.  tmd  close 
on  April  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-213. 
adopted  January'  31. 1994.  and  released 
February  14,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  hic.  (202)  857-3800,  2100  M 
Street.  NW.,  suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  adding  Channel  285C3  at 
Balsam  Lake.  * 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-3818  Filed  2-18-94:  8:45  am) 

BILUNC  CODE  6n2-01-«» 


47  CFR  Part  73 

[MM  Docket  No.  93-184;  RM-e277] 

Radio  Broadcasting  Services;  Norlina, 
NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Robert  Carver  and  Frank 
White,  d/b/a  Carver-White  Broadcasting 
Company,  allots  Channel  23 2 A  to 
Norlina,  North  Carolina,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  37455. 
July  12.  1993.  Channel  232A  can  be 
allotted  to  Norlina  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.3  kilometers  (2.7  miles) 
north,  at  coordinates  North  Latitude  36- 
29-02  and  West  Longitude  78-11-23.  to 
avoid  short-spacings  to  Stations  WRQR, 
Channel  232A,  Farmville,  NC.  and 
WQDR,  Channel  243C,  Raleigh,  NC. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  28,  1994.  The 
window  period  for  filing  applications 
will  open  on  March  29,  1994.  and  close 
on  April  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
.synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-184. 
adopted  January  31. 1994.  and  released 
February  14,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
•from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
bic.  (202)  857-3800.  2100  M  Street. 
NW..  suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AIIENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Norlina,  Chaimel 
232A. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
IFR  Doc  94-3861  Filed  2-18-94;  8:45  am] 
BILUNG  CODE  «712-01-« 


47  CFR  Part  73 

[MM  Docket  No.  93-315;  RM-«320] 
Radio  Broadcasting  Services;  Pella,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Station  KFMG(FM),  Pella. 
Iowa,  was  previously  licensed  on 
Channel  277C  which  was  short  spaced 
to  Channel  278C1  at  Huntsville.  Station 
KFMG(FM)  has  recently  been 
downgraded  to  Class  Cl  facilities.  Since 
§  73.202(b)  of  the  Rules  has  not  bt>en 
editorially  amended  to  reflect  the 
downgrading  of  Channel  277  at  Pslla, 
we  will  make  the  change  in  this 
proceeding.  Since  the  change  is  editorial 
in  nature,  a  public  notice  and  comment 
proceeding  is  unnecessarv.  See  5  U.S.C. 
553(b)  (A)  and  (B).  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  Februar\  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  Thi.5  is  a 
summars  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-315. 
adopted  January  24.  1994.  and  released 
February  9.  1994.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW,,  suite  140,  Washington.  DC 
20037.  (202)  857-3800. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154.  303. 

§73JW2    lAmemtod] 

2.  Section  73.202(b).  the  Table  of  YM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  277C  and  adding 
Channel  277C1  at  Pella. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

jFR  Doc.  94-3584  Filed  2-18-94;  8:45  am) 

BtLUNO  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Doekat  No.  93-238;  RM-6305] 

Radio  Broadcasting  Services; 
Temp<«ton.  CA 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  263A  to  Templeton.  California, 
as  that  commimity's  first  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  by  Radio  Representatives, 
Inc.  See  58  FR  45877,  August  31.  1993. 
Coordinates  used  for  Channel  263A  at 
Templeton  are  35-34-45  and  120-42- 
41.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  March  28, 1994.  The 
window  period  for  filing  applications 
on  Channel  263A  at  Templeton. 
California,  will  open  on  March  29. 1994. 
and  close  on  April  28. 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  263A  at  Templeton,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-238. 
adopted  January  31, 1994,  and  released 
February  14, 1994.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NVV.. 
Washington,  DC.  The  complete  text  of 


this  decision  ma; 
from  the  Commii  sion 
contractors.  Inteitiational 
Service,  Inc..  (20! 
Street.  NW.,  suit( 
20037. 


List  of  Subiects  ii  47  CFR  Part  73 

Radio  broadca:  ting. 

Part  73  of  title 
Federal  Regulations 
follows: 


l7oftheCodeof 
is  amended  as 


PART  73— {AIME  IDED] 


1.  Theauthorit  f 
continues  to  reac 


Authority:  47  L'.l  C.  154.  303. 


2)2(b) 


§73.202    [Amended] 

2.  Section  73. 
Allotments  unde 
amended  by 
Channel  263A 


add  ng 


Federal  Communicfctions  Commission 
John  A.  Karousos. 
Acting  Chief.  Allocations 


Fules  Division,  Ma^ 
|FR  Doc.  94-3858 

BIUJNG  CODE  C712-0liM 


Branch,  Policy  and 
Media  Bureau. 

Ifiled  2-18-94.  8:45  am) 


47  CFR  Part  73 

[MM  Docket  No.  92^08; 
8346,  RM-8347, 


Broadcas  ng 


Radio 

Bonanza,  Keno, 
IMenritl,  OR 

AGENCY:  Federal 
Commission. 
ACTION:  Final  rul<  i 


request  of  Brett  E 


253A  to  Keno.  Oi  egon.  as  the 


community's  firs 
58  FR  40399,  Jul] 


Bonanza,  Oregon 


service.  At  the  re  |uest  of  Big  Tree 


Broadcasting,  the 
Channel  289A  to 


also  be  purchased 
s  copy 

Transcription 
) 857-3800,  2100  M 
140.  Washington.  DC 


citation  for  part  73 
as  follows: 


the  Table  of  FM 
California,  is 
Templeton, 


Rl  1-8348. 


;  RM-8261,  RM- 
RM-8349] 


Services; 
^Iceview,  Malin, 

Communications 


SUMMARY:  The  Cc  mmission.  at  the 


Miller,  allots  Channel 


local  FM  service.  See 
28.  1993.  At  the 


request  of  Goldn  sh  Broadcasting,  the 
Commission  alio  s  Channel  275A  to 


as  its  first  local  FM 


Commission  allots 
I  vierrill.  Oregon,  as  its 
first  local  FM  ser  'ice.  At  the  request  of 
The  Jesuit  Missic  n.  the  commission 
allots  Channel  26  3A  to  N^alin.  Oregon, 
as  its  first  local  F  vl  service:  At  the 
request  of  Contoi  r  Commimications.  the 
Commission  alio  s  Channel  237C2  to 
Lakeview.  Oregoi  i.  as  its  second  local 
FM  service.  See  i  Iso  Supplementary' 
Information.  Infr\  i.  With  this  action,  this 
proceeding  is  ten  ninated. 
DATES:  Effective  ]  larch  28. 1994.  The 
window  period  f(  >t  filing  applications 
will  open  on  Mai  :h  29.  1994.  and  close 
on  April  28. 199^. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  Channel 
253A  can  be  allotted  to  Keno  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  42-07- 
30: 121-55^2.  Channel  237C2  can  be 
allotted  to  Lakeview  without  the 
imposition  of  a  site  restriction,  at 
coordinates  42-11-24;  120-21-00. 
Channel  275A  can  be  allotted  to 
Bonanza  without  the  imposition  of  a  site 
restriction,  at  coordinates  42-12-00; 
121-24-00.  Channel  289A  can  be 
allotted  to  Merrill  without  the 
imposition  of  a  site  restriction,  at 
coordinates  42-01-24;  121-36-00. 
Channel  263A  can  be  allotted  to  Malin 
without  the  imposition  of  a  site 
restriction,  at  coordinates  42-00-36, 
121-24-24. 

This  is  a  synopsis  of  the 
Commission's  Report  and  Order,  MM 
Docket  No.  93-208,  adopted  January  31 
1994,  and  released  February  14. 1994- 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington.  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  ii  amended 
by  adding  Channel  237C2  acLakeview 
and  is  amended  by  adding  Bonanza, 
Channel  275A.  Keno.  Channel  253A 
Malin,  Channel  263A.  and  Merrill. 
Channel  289A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief  Allocations  Branch.  Policy  and 

Bales  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-3862  Filed  2-18-94;  8;45  am) 

BILUNG  CODE  6712-01-M 
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47  CFR  Part  73 

[MIM  Docket  No.  93-30;  RM-8171] 

Radio  Broadcasting  Services;  South 
Hiii.  VA 

AGENCY:  Federal  Coihmunications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Old  Belt  Broadcasting 
Corporation,  licensee  of  Station  WSHV- 
FM.  Channel  255A,  South  Hill.  Virginia, 
substitutes  Channel  255C3  for  Channel 
255A  at  South  Hill  and  modifies  Station 
WSHV-FM's  authorization  to  specif) 
operation  on  the  higher  powered 
channel.  See  58  FR  13436.  March  11. 
1993.  Channel  255C3  can  be  allotted  to 
South  Hill  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.6  kilometers  (5.3  miles) 
north  to  accommodate  Old  Belt's 
desired  site.  The  coordinates  for 
Channel  255C3  are  North  Latitude  36- 
48-11  and  West  Longitude  78-08-45. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svTiopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-30. 
adopted  Februarj-  2. 1994.  and  released 
Februar>- 14. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFK  Part  73 

Radio  broadcasting. 
PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
§73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia  is  amended 
by  removing  Channel  255A  and  adding 
Channel  255C3  at  South  Hill. 


Federal  Communications  Commission. 
John  A.  Karousoi, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
fFR  Doc.  94-3859  Filed  2-18-94:  8:45  am] 
BILLING  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  940240-4040: 1.D.  020394B] 

Talung  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 
Sen-ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  closure  and  notice  of 
a  court-ordered  prohibition. 


SUMMARY:  The  Secretar>'  of  Commerce 
announces  a  prohibition  on  the  taking  of 
any  dolphins  under  the  general  permit 
issued  to  the  American  "Tunaboat 
Association  (ATA)  in  the  U.S.  yellowfin 
tuna  fishery-  in  the  eastern  tropical 
Pacific  Ocean  (ETP)  beginning  at  0001 
hours  local  time.  Februarv-  8. 1994,  to 
ensure  that  the  aggregate  dolphin 
mortality  quota  for  1994  is  not 
exceeded.  The  Assistant  Administrator 
for  Fisheries.  NOAA,  has  determined 
that  the  1994  calendar  year  aggregate 
maximum  allowable  quota  mandated  by 
the  International  Dolphin  Conser\ation 
Act  (IDCA)  would  have  been  reached  if 
additional  taking  of  dolphins  under  the 
permit  was  allowed  to  continue. 

In  addition.  NMFS  issues  a  notice  of 
a  January  27. 1994.  court-ordered 
prohibition  on  the  taking  of  any  of  the 
northeastern  stock  of  offshore  spotted 
dolphins  under  the  ATA  permit, 
implemented  by  NMFS  on  February- 1 . 
1994.  and  expanded  by  NMFS  on 
February  4. 1994,  to  include  all  stocks 
of  offshore  spotted  dolphins.  This 
prohibition  is  being  incorporated  as  a 
new  element  in  the  marine  mammal 
program  of  the  United  States. 
DATES:  The  prohibition  on  the  taking  of 
any  dolphins  under  the  ATA  permit  was 
effective  at  0001  hours  local  time, 
February  8, 1994,  until  0001  hours  local 
time,  January- 1. 1995.  Comments  on  this 
notice  must  be  received  March  24. 1994. 
The  prohibition  on  the  setting  on  the 
northeastern  stock  of  offshore  spotted 
dolphin  was  effective  February  1. 1994. 
The  prohibition  on  the  taking  of  all 
onshore  spotted  dolphin  was  elective 
Februarv-  4. 1994. 


ADDRESSES:  Comments  should  be  sent  to 
Ms.  Anneka  W.  Bane.  Acting  Director. 
Southwest  Region.  NMFS,  501  West 
Ocean  Boulevard,  suite  4200.  Long 
Beach.  C\  90802;  telephone  310-980- 
4001:  fax  310-980-4018. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  H.  Lecky.  Chief.  Proteaed  Species 
Division.  Southwest  Region.  NTvlFS. 
telephone  310-980-4015. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Protection  Act 
(MMPA).  as  amended  in  1992  by  the 
IDCA,  established  various  overall  quotas 
applicable  to  the  U.S.  tuna  purse  seine 
fleet  fishing  under  the  ATA  general 
permit  in  the  ETP.  One  of  the  primary 
purposes  of  the  IDCA  was  to  secure 
multilateral  agreements  between  the 
United  States  and  other  purse  seine 
fishing  nations,  establishing  a  5-year 
moratorium  on  the  use  of  purse  seines 
to  encircle  marine  mammals.  Such  a 
moratorium  was  to  have  taken  effect 
beginning  March  1,  1994,  on  which  date 
the  ATA  permit  would  have  expired. 
The  IDCA  set  a  maximum  allowable 
mortality  at  800  during  the  IJ-month 
period  beginning  January  1.  1993.  and 
ending  March  1,  1994.  The  IDCA  also 
required  that,  if  there  was  no 
international  agreement  and  the  permit 
did  not  expire  on  March  1.  1994.  the 
maximiun  allowable  mortality  each  year 
could  not  exceed  the  number  of  dolphin 
mortalities  that  occurred  under  the 
permit  during  the  previous  year. 
Furthermore,  total  dolphin  mortalities 
occurring  under  th?  permit  each  vear 
must  continue  to  be  reduced  bv 
statistically  significant  amounts  each 
year  to  levels  approaching  zero  by 
December  31.  1999. 

The  U.S.  fleet  killed  115  dolphins  in 
calendar  year  1993.  In  the  process  of 
determining  what  would  constitute  a 
"statistically  significant"  reduction  in 
the  maximum  allowable  mortality  under 
the  ATA  permit  for  the  calendar  vear 
1994.  NNffS  determined  that  the'U.S. 
fleet  had  killed  107  dolphins  in  the 
period  from  January  1. 1994.  through 
February-  6, 1994.  Given  that  the 
maximum  allowable  mortality  under  the 
ATA  permit  could  not  exceed  114 
dolphins  for  the  period  January  1  to 
December  31. 1994.  and  given  that 
NMFS  predicts  that  the  number  of 
dolphins  killed  incidentally  in  the  U.S. 
tuna  purse  seine  fishery  in  the  ETP 
would  have  reached  114  within  a  matter 
of  days.  NMFS  prohibited  the  taking  of 
any  dolphins  under  the  ATA  piermit  by 
notice  to  the  vessels  on  February-  7. 
1994.  This  prohibition  will  remain  in 
effect  until  0001  hours  local  time 
January  1. 1995.  when  the  next  year's 
dolphin  quota  becomes  available. 
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On  January  27. 1994,  the  United 
States  Court  for  the  Northern  District  of 
Cahfomia  ordered  NMFS  to  prohibit, 
effective  immediately,  the  incidental 
taking  under  the  ATA  permit,  of  any 
northeastern  offshore  spotted  dolphins 
in  the  ETP.  The  court  order  also  requires 
NMFS  to  issue  final  regulations  within 
40  days  of  the  date  of  the  order, 
prohibiting  the  encirclement  of  any 
schools  of  dolphins  in  which 
northeastern  offshore  spotted  dolphin 
are  observed  prior  to  release  of  thie  net 
skiff,  and  incorporating  such 
prohibition  into  the  comparabiUty 
standards  developed  pursuant  to  section 
1371(a){2)(B)  of  the  MMPA. 


Pursuant  to  the  J)  nuarv  27  court 
order,  NMFS,  on  F(  bruafy  1,  1994, 
advised  U.S.  vessel  >  fishing  under  the 
ATA  general  p>enni  that  all  sets  on  the 
northeastern  stock  >f  offshore  spotted 
dolphin  were  proh  sited  due  to  their 
recently  determinei  1  status  as  depleted 
under  the  MMPA  (I  8  FR  58285.  Nov.  1. 
1993).  On  February  4, 1994,  these  U.S. 
vessels  were  furthe  ■  advised  that  the 
take  of  all  offshore  ipotted  dolphin  was 
prohibited  effectivt  immediately,  under 
provisions  of  the  c«  urt  order  requiring 
NMFS  to  minimize  the  take  of 
northeastern  o^sho  re  spotted  dolphin. 
NMFS  is  developin  i  regulations 
pursuant  to  the  coi  rt  order  to 


implement  these  new  elements  of  its 
marine  mammal  program.  NMFS  is  also 
notifying  affected  foreign  harvesting 
nations,  as  required  by  the  court  order, 
of  the  effective  dates  of  the  changes  to 
the  U.S.  marine  mammal  program. 

This  action  is  not  subject  to  review 
under  E.O.  12866. 

Dated;  Februarj- 15, 1994. 
Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries 

National  Marine  Fisheries  Service. 
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This  section  of  the  FEDEFJAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSOO 
RIN  3206-AF80 

Emptoyment  (General) 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  to  reflect  that  agency 
heads  must  ensure  that  employees  and 
applicants  for  emplo)anent  at  their 
agencies  are  notified  of  the  recently 
enacted  provisions  in  the  Hatch  Act 
Reform  Amendments  of  1993,  which 
prohibit  individuals  from  requesting, 
making,  transmitting,  accepting,  or 
considering  political  recommendations 
in  effecting  personnel  actions. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Lorraine  Lewis,  General  Counsel,  Office 
of  Personnel  Management,  room  7355, 
1900  E  Street  N\V..  Washington.  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo- 
Ann  Chabot  or  Gail  Goldberg.  (202) 
606-1700. 

SUPPLEMENTARY  INFORMATION:  In  the 
Hatch  Act  Reform  Amendments  of  1993, 
Public  Law  103-94,  Congress  amended 
section  3303  of  title  5,  United  States 
Code,  to  expand  and  strengthen  the 
existing  prohibition  against  political 
recommendations,  i.e., 
recommendations  based  on  party 
affiliation,  in  examinations  and 
appointments.  Section  3303  originally 
applied  to  examination  for.  or 
appointment  to.  positions  in  the 
competitive  service.  It  prohibited 
examining  and  appointing  officials  from 
accepting  or  considering  congressional 
recommendations  of  applicants,  except 
for  recommendations  about  their 
character  or  residence. 

Section  3303,  as  amended,  expands 
the  scope  of  the  prohibition  by 


Including  employees  as  well  as 
applicants,  and  covering  the  excepted 
service  and  career  Senior  Executive 
Service  as  well  as  the  competitive 
service.  Although  section  3303  still 
prohibits  agency  officials  bom 
considering  or  accepting  political 
recommendations,  it  also  prohibits  them 
from  soliciting  and  requesting  these 
recommendations.  It  further  specifies 
that  an  agency  official  who  receives  a 
political  recommendation  must  return 
the  recommendation  to  the  person  who 
sent  it  with  a  notation  that  the 
recommendation  violates  section  3303. 

The  previous  version  of  the  law 
focused  its  prohibition  on  agency 
officials,  and  did  not  prohibit  Senators 
and  Congressmen  from  making 
recommendations.  The  amended 
version  prohibits  Senators. 
Congressmen,  congressional  employees, 
elected  State  and  local  officials,  political 
party  officials,  and  other  individuals  or 
organizations  from  making  or 
transmitting  political  recommendations. 
It  also  prohibits  employees  and 
applicants  from  soliciting  or  requesting 
political  recommendations,  and 
prohibits  agency  officials  firom 
soliciting,  requesting,  considering  or 
accepting  such  recommendations. 

Where  the  previous  law  was  limited 
to  examinations  and  appointments,  the 
amended  version  includes  personnel 
actions  as  well.  Section  3303.  as 
amended,  defines  "personnel  action"  as 
any  action  described  in  5  U.S.C. 
2302(a)(2KA)  (i)-(ix).  including 
appointments,  promotions,  disciplinary 
or  corrective  actions,  details,  transfers, 
reassignments.  reinstatements, 
restorations,  reemployments, 
performance  evaluations,  and  decisions 
concerning  pay,  benefits,  or  awards. 

The  amended  version  permits 
agencies  and  agency  officials  to  consider 
statements  of  recommendation  under 
limited,  narrowly  drawn  circumstances. 
Reconunendations  may  be  considered  if 
they  result  from  an  agency  request  and 
consist  solely  of  an  evaluation  of  the 
work  performance,  ability,  aptitude,  and 
general  qualifications  of  the  employee 
or  applicant,  or  if  they  relate  solely  to 
the  character  and  residence  of  an 
individual.  Recommendations 
consisting  of  statements  requested  by 
authorized  Government  officials  to 
determine  whether  an  individual  meets 
security  or  suitability  standards,  or 
furnished  under  a  law  or  regulation 
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authorizing  consideration  of  the 
statement  with  respect  to  a  specific 
category  of  positions  also  are  permitted. 

Where  section  3303  previously  did 
not  provide  for  remedial  action  for 
violations,  it  now  authorizes  agencies  to 
take  adverse  action  to  enforce  its 
provisions.  Moreover,  the  amended 
version  specifies  that  violations  of  its 
prohibitions  are  prohibited  personnel 
practices.  Finally,  the  United  States 
Postal  Service  is  excluded  from  the 
amended  version  because  it  is  subject  to 
similar  requirements  in  39  U.S.C.  1002. 

Section  3303.  as  amended, 
specifically  authorizes  OPM  to 
promulgate  regulations  requiring  agency 
heads  to  ensure  that  employees  and 
applicants  receive  notice  of  its 
provisions.  Therefore,  OPM  proposes  to 
amend  part  300  by  adding  a  new 
Subpart  H— Notification  Requirements 
Relating  to  the  Statutory  Prohibitions  on 
Political  Recommendations  in  Personnel 
Actions.  Section  300.801  of  the  new 
Subpart  H  states  that  agency  heads  must 
ensure  that  applicants  and  employees 
are  notified  of  the  provisions  of  5  U.S.C. 
3303,  as  amended.  Section  300.802  lists 
strategies  for  issuing  notifications,  but  it 
also  specifies  that  the  list  is  not 
exclusive  and  gives  agency  officials  the 
discretion  to  consider  and  implement 
other  means  of  notification. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Fart  300 

Freedom  of  information.  Government 
employees.  Reporting  and 
recordkeeping  requirements.  Selective 
Service  System. 

U.S.  OfTice  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  300  as  follows: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C  552.  3301.  and  3302; 
E.O.  10577,  3  CFR  1954-1958  Comp  .  page 
218,  unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C.  7201.  7204,  and  7701:  E.O. 
11478.  3  CFR  196&-1970  Comp..  page  803. 


Seca.  300.401  through  300.408  also  issued 
under  5  U.&C  1302(c).  2301,  and  2302. 

Sees.  300.501  through  300.507  also  issued 
under  5  U.S.C  1103(a)(5). 

Sec  300.603  also  issued  under  5  U.S.C 
1104. 

Sees.  300.801  through  30a802  issued 
under  5  U.S.C  3303(e). 

2.  Subpart  H  is  added  to  read  as 
follows: 

Subpart  H— Notiticatlon  Requirements 
Relating  to  the  Statutory  Proliit>ttlons  on 
Political  Recommendations  ^^— 

Sec 

300. 801  Noti^cation  of  employees  and 
applicants 

300. 802  Methods  of  notification 

Subpart  H — Notification  Requirements 
Relating  to  the  Statutory  Prohibitions 
on  Political  Recommendatiorts 

S  300.801    Notification  of  employees  and 
applicants. 

The  h^d  of  an  agency,  as  defined  in 
5  U.S.C  3303(a)(1),  shall  ensure  that 
employees  of  and  applicants  for 
emplojinent  with  the  agency  are 
noti&ed  of  the  provisions  of  5  U.S.C. 
3303  coDceming  poUtical 
recommendations  in  effecting  personnel 
actions. 

§300.802    Methods  of  notitlcatlon. 

Methods  of  notifying  employees  and 
applicants  of  these  provisions  include, 
but  are  not  limited  to: 

(a)  Posters  displayed  in  prominent 
places  throughout  the  agency; 

(b)  Pamphlets  for  distribution  to 
employees  and  applicants; 

(c)  Notices  printed  en  vacancy 
announcements  or  posted  on  computer 
bulletin  boards;  or 

(d)  Notices  printed  on  application 
forms,  examinations,  or  each 
employment  form  used  in  connection 
with  appointment  actions. 

IFR  Doc  94-3764  Filed  2-1&-&4;  8.45  am) 
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DEPARTMENT  O  '  THE  TREASURY 

Office  of  the  Con|ptroller  of  the 
Currency 

12CFRPart3 
[Docket  Na  94-01] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Docket  Na  R-07641 

FEDERAL  DEPojiT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AB15 

DEPARTMENT  Of  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  567 
[Docket  Na  93-00} 
RIN  1550-nAA59 

Risk-Based  Capi4l  Standards; 


Concentration  of 


Credit  Risk  and  Risks 


of  Nontraditional  Activities 
(fi 


(c»:) 


AGENCIES:  OfBce 
the  Currency 
Governors  of  the 
System  (Board); 
Insurance  Corporation 
Office  of  Thrift 
Treasury. 

ACTION:  Notice  of 


the  Comptroller  of 
,  Treasury;  Board  of 
ederal  Reserve 
F  >deral  Deposit 
(FDIC);  and 
irvision  (OTS). 


Si  per 


)rof>osed  rulemaking. 


oc:: 


SUMMARY:  The 
and  the  OTS 
agencies")  are 
to  implement  the 
of  the  Federal 
Corporation  Imp 
(FDICIA)  that 
revise  their  risk-1 
for  insured 
ensure  that  those 
adequate  account 
credit  risk  and  th( 
nohtraditional 
effect  of  this  pro; 
that  the  agencies 
of  concentration 
risks  of 
assessing  an 
adequacy.  The 
the  risk-based 
explicitly 
credit  risk  and 
nontraditional 
institution's  abilit  t 
risks,  as  importan 
an  institution's 


.  the  Board,  the  FDIC 
(collectively  "the 
issi  ing  this  proposed  rule 
)ortions  of  section  305 
Dej  osit  Insurance 

n  fvement  Act  of  1991 
reqi  Ire  the  agencies  to 
b  tsed  capital  standards 
depos  tory  institutions  to 
ttaodards  take 
of  concentration  of 
risks  of 
activities.  The  intended 
p  >sed  rule  is  to  ensure 
I  sJce  adequate  account 
'  credit  risk  and  the 
Dontraditibnal  activities  in 
instil  jtion's  capital 
pn  posed  rule  amends 
standards  by 
identi^i^g  concentration  of 
risks  arising  from 
activities,  as  well  as  an 
to  manage  these 
factors  in  assessing 
o\  Brail  capital  adequacy. 
DATES:  Written  co  nments  must  be 
received  on  or  be^re  March  24, 1994. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
will  be  shared  among  the  agencies. 

OCC:  Written  comnients  should  be 
submitted  to  Docket  No.  94-01, 
Communications  Division,  Ninth  Floor. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW., 
Washington.  DC  20219.  Attention: 
Karen  Carter.  Comments  will  be 
available  for  inspection  and 
photocopying  at  that  address. 

Board:  Comments,  which  should  refer 
to  Docket  No.  R-0764.  may  be  mailed  to 
Mr.  William  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  may  be 
inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
§  261.8  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.8. 

FDIC:  Robert  E  Feldman,  Acting 
Executive  Secretary,  Attention:  room  F- 
402,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-400, 1776 
F  Street  NW.,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (F.\X  number  (202)  898-3838). 
Comments  will  be  available  for 
Inspection  and  photocopying  in  room 
7118,  550  17th  Street,  NW.,  Washington. 
DC  20429.  between  9  a.m.  and  4:30  p.m. 
on  business  days. 

OTS:  Written  comments  should  be 
submitted  to  Director,  Information 
Services  Division,  Public  Affairs,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington.  DC  20552,  Attention 
Docket  No.  93-90.  These  submissions 
may  be  hand  delivered  at  1700  G  Street, 
NW.,  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 
7755.  Submissions  must  be  received  by 
5  p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  OTS.  Late  filed, 
misaddressed  or  misidentified 
submissions  will  not  be  considered  in 
this  notice  of  proposed  rulemaking. 
Conunents  will  be  available  for  public 
inspection  at  1700  G  Street.  NW.,  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  from  the 
Public  Reading  Room  at  established 
intervals. 


FOR  FURTHER  INFORMATION  CONTACT: 

OCX2:  For  issues  relating  to 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  Roger  Tufts, 
Senior  Economic  Advisor  (202/874- 
5070),  Office  of  the  Chief  NaUonal  Bank 
Examiner.  For  legal  issues,  Ronald 
Shimabukuro.  Senior  Attorney.  Bank 
Operations  and  Assets  Division  (202/ 
874-4460),  Office  of  the  Comptroller  of 
the  Currency.  250  E  Sti«et,  SW., 
Washington.  DC  20219. 

Board:  For  issues  related  to 
concentration  of  credit  risk,  David 
Wright,  Supervisory  Financial  Analyst, 
(202/728-5854)  and  for  issues  related  to 
the  risks  of  nontraditional  activities. 
William  Treacy.  Supervisory  Financial 
Analyst.  (202/452-3859).  Division  of 
Banking  Supervision  and  Regulation; 
Scott  G.  Alvarez,  Associate  C^neral 
Counsel  (202/452-3583),  Gregory  A. 
Baer.  Senior  Attorney  (202/452-3236), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW..  Washington,  DC  20551. 

FDIC:  Daniel  M.  Gautsch. 
Examination  Specialist  (202/898-6912). 
Stephen  G.  Pfeifer,  Examination 
Specialist  (202/898-8904).  Division  of 
Supervision,  or  Fred  S.  Cams.  Chief. 
Financial  Markets  Section,  Division  of 
Research  and  Statistics  (202/898-3930). 
For  legal  issues,  Pamela  E.  F.  LeCren. 
Senior  Counsel  (202/898-3730)  or 
Claude  A.  RoUin,  Senior  Cotmsel  (202/ 
898-3985).  Legal  Division.  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street.  NW..  Washington,  DC  20429. 

OTS:  John  F.  Connolly.  Senior 
Program  Manager,  Capital  Policy  (202) 
906-6465;  Robert  Fishman,  Senior 
Program  Manager,  Supervision  Policy 
(202)  906-5672;  Dorene  Rosenthal. 
Senior  Attorney.  Regulations, 
Legislation  and  Opinions  Division  (202) 
906-7268,  Office  of  Tlirift  Supervision. 
1700  G  Street.  NW..  Washington.  DC 
20552. 

SUPPIXMENTARY  INFORMATION: 

A.  Background 

The  risk-based  capital  standards  tailor 
an  institution's  minimum  capital 
requirement  to  broad  categories  of  credit 
risk  embodied  in  its  assets  and  off- 
balance-sheet  instruments.  These 
standards  require  institutions  to  have 
total  capital  equal  to  at  least  B  percent 
of  their  risk-weighted  assets.' 


■  As  defiaed.  rUlL-«yoi^ted  aM«ti  indude  credit 
exposures  contained  in  off-balance-sheet 
instruments. 


Institutions  with  high  or  inordinate 
levels  of  risk  are  expected  to  operate 
above  minimum  capital  standards. 

Section  305(b)  of  FDICIA,  (12  U.S.C. 
1828  note)  requires  the  agencies  to 
revise  their  risk-based  capital  standards 
for  insured  depository  institutions  to 
ensure  that  those  standards  take 
adequate  account  of  interest  rate  risk, 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  This 
proposed  rule  addresses  concentration 
of  credit  risk  and  the  risks  of 
nontraditional  activities.  Rulemakings 
regarding  interest  rate  risk  are  being 
issued  sef>arately. 

Advance  notices  of  proposed 
rulemaking  issued  by  the  agencies  with 
respect  to  section  305  requested 
comment  through  a  series  of  questions 
on  possible  approaches  to  defining, 
measuring  and  incorporating  these  risks 
in  the  risk -based  capital  standards. 
Conunents  received  in  response  to  the 
notices  are  summarized  in  the  following 
discussions  of  each  risk. 

Currently,  each  agency  addresses 
capital  adequacy  through  a  variety  of 
supervisory  actions  and  considers  the 
risks  of  credit  concentrations  and 
nontraditional  activities  in  taking  those 
varied  supervisory  actions. 

B.  Concentration  of  Credit  Risk 

Summary  of  Comments 

The  agencies  received  107  responses 
to  the  advance  notice  of  proposed 
rulemaking  on  concentration  of  credit 
risk,  with  some  duplication  among 
agencies.  In  response  to  the  question  of 
what  factors  should  be  used  in  defining 
concentrations,  most  commenters 
agreed  that  borrower,  industry, 
geography,  collateral  and  loan  type  are 
relevant  factors  to  define  concentration 
risk.  There  was  less  consensus  on  which 
of  these  factors  is  the  most  significant  or 
how  to  apply  these  factors  in 
determining  concentrations.  Some 
commenters  suggested  using  a  narrow 
definition  for  concentrations  to  make 
any  rule  the  agencies  might  adopt  easier 
to  implement  and  less  burdensome  to 
the  industry.  Others  suggested  caution 
in  defining  concentrations  given  data 
limitations  and  differences  in  the  way 
definitions  are  applied  by  institutions  in 
managing  risk. 

Few  commenters  offered  specific 
guidance  as  to  an  appropriate  objective 
formula  to  assess  capital  for 
concentration  risk.  However,  many 
commenters  indicated  that 
determinations  should  be  performed  on 
a  case-by-case  basis  because  of  the  high 
variability  in  type  and  riskiness  of 
concentrations  among  institutions. 
Regarding  the  general  levels  of  capital 


appropriate  for  concentrations,  some 
commenters  suggested  requiring  higher 
thari  minimum  capital  ratios  for  affected 
institutions,  while  others  suggested 
reducing  reported  capital  to  reflect  the 
additional  risk.  Other  commenters 
indicated  that  concentration  risk  should 
be  viewed  in  the  context  of  all  other 
factors  affecting  the  capital  adequacy  of 
the  institution,  including  the  size  of  the 
allowance  for  loan  losses,  profitability, 
limiidity.  and  internal  controls. 

Some  commenters  were  concerned 
that  proposed  regulations  might  be 
overly  burdensome  or  provide 
incentives  for  institutions  to  engage  in 
activities  such  as  out-of-territor}- 
lending  that,  while  adding  to  diversity, 
also  add  to  an  institution's  overall  risk. 
Some  commenters  were  also  concerned 
that  new  regulations  might  place  the 
banlting  industry  at  a  competitive 
disadvantage. 

Proposed  Approach 

Most  institutions,  large  and  small,  can 
identify  and  track  large  concentrations 
of  credit  risk  by  individual  or  related 
groups  of  borrowers.  Many  institutions 
are  also  able  to  identify  concentrations 
by  either  industry,  geography,  country, 
loan  type  or  other  relevant  factors. 
However,  because  of  practical  and 
theoretical  problems,  there  is  no 
generally  accepted  approach  to  identify 
and  quantify  the  magnitude  of  risk 
associated  with  concentrations  of  credit. 
In  particular,  definitions  and  analyses  of 
concentrations  are  not  uniform  within 
the  industry  and  are  based  in  part  on  the 
subjective  judgments  of  each  institution 
using  its  experience  and  knowledge  of 
its  specific  borrowers,  market  area  and 
products.  For  these  reasons,  it  is  not 
feasible  at  this  time  to  quantify  the  risk 
related  to  concentrations  of  credit  for 
use  in  a  formula-based  capital 
calculation.  However,  techniques  do 
exist  to  identify  broad  classes  of 
concentrations  and  to  recognize 
siraiificant  exposures. 

The  volatile  and  im predictable  nature 
of  the  timing  and  magnitude  of  losses 
associated  with  concentrations  suggests 
that  the  effective  tracking  and 
management  of  such  risk  is  important  to 
ensuring  the  safety  and  soundness  of 
financial  institutions.  Moreover,  the 
agencies  believe  that  institutions  with 
significant  levels  of  concentrations  of 
credit  risk  should  hold  capital  above  the 
regulatory  minimums. 

With  these  considerations  in  mind, 
the  agencies  propose  to  take  account  of 
concentration  of  credit  risk  in  their  risk- 
based  capital  guidelines  or  regulations 
by  amending  the  standards  to  explicitly 
identify  concentrations  of  credit  risk 
and  an  institution's  ability  to  manage 


them  as  impdttant  factors  in  assessing 
an  institution's  overall  capital  adequacy. 

In  addition  to  reviewing 
concentrations  of  credit  risk  pursuant  to 
section  305,  the  agencies  also  may 
review  an  institution's  management  of 
concentrations  of  credit  risk  for 
adequacy  and  consistency  with  safety 
and  soundness  standards  regarding 
internal  controls,  credit  underwriting  or 
other  relevant  operational  and 
managerial  areas  to  be  promulgated 
pursuant  to  section  132  of  FDICIA  (12 
U.S.C  1831p-l). 

In  implementing  regulations 
concerning  concentration  of  credit  risk, 
the  agerxies  recognize  the  need  to 
ensure  that  any  treatment  does  not 
inadvertently  create  false  incentives  or 
unintended  consequences  that  might 
decrease  the  safety  and  soundness  of  the 
banking  and  thrift  industries  or 
~  unnecessarily  reduce  the  availability  of 
credit  to  potential  borrowers.  For 
example,  while  portfolio  diversification 
is  a  desirable  goal,  it  may  also  increase 
an  institution's  overall  risk  if 
accomplished  by  lending  in  unfamiliar 
market  areas  to  out-of-territory 
borrowers  or  by  rapid  expansion  of  new 
loan  products  for  which  the  institution 
does  not  have  adequate  expertise.  In 
addition,  to  the  extent  certain  loan 
products,  geographic  areas  or  borrowers 
are  perceived  to  fit  into  generic 
designations  of  concentrations,  credit 
availability  to  certain  groups  of 
borrowers  might  be  severely  limited, 
despite  the  creditworthiness  of 
individual  borrowers,  or  the  neutral  or 
beneficial  impact  a  single  credit  might 
have  on  the  overall  risk  of  the 
institution's  portfolio. 

Another  consideration  in  evaluating 
credit  concentrations  is  the  "Qualified 
Thrift  Lender"  test  that  requires  thrifts 
by  statute  to  hold  65  percent  of  their 
assets  in  qualifying  categories.  This 
requirement  necessarily  "concentrates" 
a  thrift's  portfolio  in  certain  types  of 
assets.  OTS  does  not  intend  to 
implement  section  305  in  such  a  way  as 
to  penalize  thrift  institutions  for 
fulfilling  this  obligation. 

C  Risks  of  Nontraditional  Activities 

Summary  of  Comments 

The  agencies  received  69  comment 
letters  on  nontraditional  activities,  with 
some  duplication  among  the  agencies. 
Many  commenters  believed  that  it 
would  be  very  difficult  to  create  a 
definitive  list  of  activities  that  should  be 
considered  nontraditional.  Some 
commenters  indicated  that  the  risks  of 
nontraditional  activities  depend  on  both 
the  activity  and  the  institution  involved, 
and  thus  that  each  depository 
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Proposed  Approa  ch 

New  developm  mts  in  technology  and 
financial  markets  have  introduced 
significant  changes  to  the  banking 
industry,  and  in  aome  cases  have  led 
institutions  to  entage  in  activities  not 
traditionally  conadered  part  of  their 
business.  Both  inlthe  risk-based  capital 
regulations  and  gtiidelines  adopted  by 
the  agencies  in  1989,  and  in  subsequent 
revisions  and  intarpretations,  the 
agencies  have  addpted  measures  to  take 
adequate  account!  of  the  risks  of 
nontraditional  aci  ivities  under  the  risk- 
based  capital  star  dards.  Thus,  to  the 
extent  that  sectioi  i  305  constitutes  a 
mandate  to  the  a«ncies  to  make  certain 
that  risk-based  capital  standards  are 
kept  current  withjindustry  practices,  the 
agencies  have  bet  n  acting  consistently 
with  section  305.  Fiirthermore,  in 
keeping  with  sect  on  305,  the  agencies 
will  continue  the  r  efforts  to  Incorporate 
nontraditional  ac  ivities  into  risk-based 
camtal. 

The  agencies  pi  opose  to  take  accoimt 
of  the  risks  posed  by  nontraditional 
activities  by  ensu  ing  that,  as  members 
of  the  industry  b€  jin  to  engage  in,  or 
significantly  expj  id  their  participation 
in,  a  nontradition  »1  activity,  the  risks  of 


that  activity  are  promptly  analyzed  and 
the  activity  is  given  appropriate  capital 
treatment.  Moreover,  the  agencies 
recognize  that  an  institution's  ability  to 
adequately  manage  the  risks  posed  by 
nontraditional  activities  affects  its  risk 
exposure.  Therefore,  the  agencies  also 
propose  to  amend  their  risk-based 
capital  standards  to  explicitly  identify 
the  management  of  nontraditional 
activities  as  an  important  factor  to 
consider  in  assessing  an  institution's 
overall  capital  adequacy. 

D.  Biennial  Review  of  Risk-Based 
Capital  Standards 

Section  305(a)  of  FDICIA  requires  the 
agencies  to  review  their  capital 
standards  biennially  to  determine      • 
whether  those  standards  are  sufficient  to 
facilitate  prompt  corrective  action  under 
section  38  of  FDICIA,  12  U.S.C.  1831o. 
As  part  of  any  such  review,  the  agencies 
expect  that  they  will  consider  the  asset 
coverage  of  the  risk-based  capital 
standards,  including  in  particular  the 
coverage  of  concentrations  of  credit  and 
nontraditional  activities.  The  agencies, 
though,  do  not  intend  to  wait  until  the 
next  biennial  review  should  a 
nontraditional  activity  evolve  rapidly  in 
the  industry:  rather,  such  products  will 
be  promptly  reviewed  for  proper 
treatment  under  risk-based  capital. 
Similarly,  as  new  developments  in 
identifying  and  measuring 
concentration  of  credit  risk  emerge, 
potential  refinements  to  risk-based 
capital  standards  will  be  considered. 

In  addition,  to  the  extent  appropriate, 
the  agencies  will  issue  examination 
guidelines  on  new  developments  in 
nontraditional  activities  or 
concentrations  of  credit  to  ensure  that 
adequate  account  is  taken  of  the  risks  of 
these  activities. 

E.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

F.  Regulatory  Flexibility  Act  Statement 

Each  agency  has  concluded  after 
reviewdng  the  proposed  regulation  that 
the  regulation,  if  adopted,  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  proposal  does 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  Each  agency 


therefore  hereby  certifies  piirsuant  to 
section  605(b)  of  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  605(b))  that  the 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
vtrithin  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

G.  Executive  Order  12866 

The  OCC  and  the  OTS  have 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action."  Tliis  proposed  rule  will  amend 
the  risk-based  capital  guidelines  to 
clarify  that  the  agencies  may  impose 
additional  capital  requirements  above 
the  minimum  capital  leverage  and  risk- 
based  capital  requirements  where  an 
institution  has  significant  concentration 
of  credit  risk  or  risks  from 
nontraditional  activities.  This  proposed 
rule  is  consistent  with  the  current 
practice  and  policies  of  the  agencies  and 
is  required  by  section  305  of  FDICIA. 

H.  Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
OCC  the  Board,  the  FDIC  and  the  OTS 
hereby  propose  to  amend  title  12  of  the 
Code  of  Federal  Regulations  by 
amending  their  respective  parts  as 
follows: 

OFRCe  OF  THE  COMPTROLLER  OF  THE 
CURRENCY 

laCfRCHAITERI 

List  of  Sobjecto  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital  risk.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  3  of  title  12,  chapter  I.  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Audioritjr:  12  U.S.C  938. 161. 1818, 
1828(n),  1628  note,  1631n  note,  3907  and 
3909. 

2.  In  part  3,  §  3.10  is  revised  to  read 
as  follows: 

§3.10   AppUcabiUty. 

The  OCC  may  require  higher 
minimum  capital  ratios  for  an 
individual  bank  in  view  of  its 
circumstances.  For  example,  higher 
capital  ratios  may  be  appropriate  for 

(a)  A  newly  chartered  bank; 


(b)  A  bank  receiving  special 
supervisory  attention; 

(c)  A  bank  that  has.  or  is  expected  to 
have,  losses  resulting  in  capital 
inadequacy; 

(d)  A  bank  with  significant  exposure 
due  to  interest  rate  risk,  the  risks  from 
concentrations  of  credit,  certain  risks 
arising  from  nontraditional  activities,  or 
management's  overall  inability  to 
monitor  and  control  financial  and 
operating  risks  presented  by 
concentrations  of  credit  and 
nontraditional  activities; 

(e)  A  bank  with  significant  exposure 
due  to  fiduciary  or  operational  risk; 

(f)  A  bank  exposed  to  a  high  degree 
of  asset  depreciation,  or  a  low  level  of 
liquid  assets  in  relation  to  short-term 
liabilities; 

(g)  A  bank  exposed  to  a  high  volume 
of,  or  particularly  severe,  problem  loans; 

(h)  A  bank  that  is  grovtring  rapidly, 
either  internally  or  through  acquisitions; 
or 

(i)  A  bank  that  may  be  adversely 
affected  by  the  activities  or  condition  of 
its  holding  company,  affiliate(s),  or 
other  persons  or  institutions  including 
chain  banking  organizations,  with 
which  it  has  significant  business 
relationships. 

FEDERAL  RESERVE  SYSTEM 

12  CFR  CHAPTER  H 

List  of  Subjects  in  12  CFR  Part  208 

Accounting,  Agriculture.  Banks, 
banking.  Confidential  business 
information.  Currency,  Reporting  and 
record  keeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  proposing  to 
amend  12  CFR  part  208  as  follows: 

PART  20fr-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Audiority:  12  U.S.C  36.  248(a).  248(c), 
321-338.  461, 481-486. 601,  and  611. 1814 
and  1823(i);  3105;  3310  and  3331-3351. 
3906-3909;  15  U.S.C  78b.  781(b).  781(g), 
78l(i).  78o-4(c)  (5),  78q.  78q-l.  and  78w. 

2.  Appendix  A  to  part  208  is  amended 
by  revising  the  fifth  and  sixth 
paragraphs  imder  "/.  Overview"  to  read 
as  follows: 

Appendix  A  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 

/.  Overview 

•        •        •        •        • 

The  risk-based  capital  ratio  focuses 
principally  on  broad  categories  of  credit  risk. 


although  the  framework  for  assigning  assets 
and  off-balance-sheet  items  to  risk  categories 
does  incorporate  elements  of  transfer  risk,  as 
well  as  limited  instances  of  interest  rate  and 
market  risk.  The  firaraework  incorporates 
risks  arising  from  traditional  banking 
activities  as  well  as  risks  arising  from 
nontraditional  activities.  The  risk-based  ratio 
does  not.  however,  incorporate  other  foctors 
that  can  affect  an  institution's  financial 
condition.  These  factors  include  overall 
interest-rate  exposure;  liquidity,  fimding  and 
market  risks;  the  quality  and  level  of 
earnings;  investment,  loan  portfolio,  and 
other  concentrations  of  credit  risk;  certain 
risks  arising  from  nontraditional  activities: 
the  quality  of  loans  and  investments;  the 
effectiveness  of  loan  and  investment  policies; 
and  management's  overall  ability  to  monitw 
and  control  financial  and  operating  risks, 
including  the  risks  presented  by 
concentrations  of  credit  and  nontraditional 
activities. 

In  addition  to  evaluating  capital  ratios,  an 
overall  assessment  of  capital  adequacy  must 
take  account  of  those  factors,  including,  in 
particular,  the  level  and  severity  of  problem 
and  classified  assets.  For  this  reason,  the 
final  supervisory  judgement  on  a  (rank's 
capital  adequacy  may  differ  significantly 
from  conclusions  that  might  be  drawn  solely 
from  the  level  of  its  risk-based  capital  ratio. 
•         •         •         •         • 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  CHAPTER  IN 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
hereby  proposes  to  amend  part  325  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  32S-CAPfrAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1815(a),  1815(b), 
1816, 1818(a).  1818(b),  1818(c),  1818(t). 
1819(Tenth).  1828(c).  182B(d).  1828(i). 
1828(n),  1828(o),  1831o,  3907,  3909;  Pub.  L. 
102-233. 105  Stat.  1761. 1790  (12  U.S.C 
1831n  note);  Pub.  L  102-242, 105  Stat  2236. 
2386  (12  U.S.C  1828  note). 

S  325.3    [Amended] 

2.  Section  325.3(a)  is  amended  in  the 
fourth  sentence  by  adding  "significant 
risks  from  concentrations  of  credit  or 
nontraditional  activities."  immediately 
after  "funding  risks."  and  by  adding 
"will  take  these  other  factors  into 
accoimt  in  analyzing  the  bank's  capital 
adequacy  and"  immediately  after  the 
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third  time  "FDIC"  appears  in  the 
section. 

3.  The  fifth  paragraph  of  the 
undesignated  text  of  appendix  A  to  part 
325  is  revised  to  read  as  follows: 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 

•  •        •        *        • 

The  risk-based  capital  ratio  focuses 
principally  on  broad  categories  of  credit  risk; 
however,  the  ratio  does  not  take  account  of 
many  other  factors  that  can  affect  a  bank's 
financial  condition.  These  foctors  include 
overall  interest  rate  risk  exposure;  liquidity, 
funding  and  market  risks;  the  quality  and 
level  of  earnings;  investment,  loan  portfolio, 
and  other  concentrations  of  credit  risk; 
certain  risks  arising  from  nontraditional 
activities;  the  quality  of  loans  and 
investments;  the  effectiveness  of  loan  and 
investment  policies;  and  management's 
overall  ability  to  monitor  and  control 
financial  and  operating  risks,  including  the 
risk  presented  by  concentrations  of  credit 
and  nontraditional  activities.  In  addition  to 
evaluating  capital  ratios,  an  overair 
assessment  of  capital  adequacy  must  take 
account  of  each  of  these  other  factors, 
including,  in  particular,  the  level  and 
severity  of  problem  and  adversely  classified 
assets.  For  this  reason,  the  final  sup>ervisory 
judgement  on  a  bank's  capital  adequacy  may 
differ  significanUy  from  the  conclusions  that 
might  be  drawn  solely  from  the  absolute  level 
of  the  bank's  risk-based  capiul  ratio. 

OFFICE  OF  THRIFT  SUPERVISION 

12  CFR  CHAPTER  V 

List  of  Subjects  in  12  CFR  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  567,  chapter  V.  title  12,  Code  of 
Federal  Regulation  as  set  forth  below: 

SUBCHAPTER  D— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOaATIONS 

PART567-CAPfTAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a,  1463. 
1464, 1467a,  1828  (note). 

2.  Section  567.3  is  amended  by 
revising  paragraphs  (b)(3)  and  (9)  to  read 
as  follows: 

$567.3    Individual  minimum  capital 
requirements. 

•  •        »        *        • 

(b)  Appropriate  considerations  for 
establishing  individual  minimum 
capital  requirements.  •  *  • 

•  •        •        •        • 

(3)  A  savings  association  that  has  a 
high  degree  of  exposure  to  interest  rate 


risk,  prepaymei  t 
concentration  o 
arising  from  noi  traditional 
simil^  risks;  or  a 
balance  sheet  riik 
letters  of  credit; 


(9)  A  savings 
record  of  operational 
the  average  of 
savings  associations 
deficiencies,  in<  luding 
adequately  monitor 
financial  and 
the  risks 

credit  and  nontraditional 
has  a  poor  recoqi 
compliance 


issodation  that  has  a 
losses  that  exceeds 
.  similarly  situated 
;  has  management 

failure  to 
and  control 
o^rating  risks,  especially 
'  by  concentrations  of 

activities;  or 
of  supervisory 


presen  ed 


BILUNG  COOES' 
e72(MH-P 


NATIONAL  ORE  DIT  U^IION 
ADMINISTRATIS  >N 

12  CFR  Parts  7(  1  and  741 


Organization 
Credit  Unions 
Insurance 


agency:  Nation  1  Credit  Union 


Administration 
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risk,  credit  risk, 
credit  risk,  certain  risks 
activities,  or 
high  proportion  of  off- 
,  especially  standby 


14, 1993. 


Dated:  Septemfa  3r 
Eugene  A.  Ludwi;  , 
Comptroller  of  thi  Currency. 

Dated:  June  14,  1993. 
William  W.  WUea 
Secretary  of  the  Bi  ard  of  Governors  of  the 
Federal  Reserve  Sjstem. 

By  order  of  the 

Iteted  at  Washiigti 
May,  1993. 
Federal  Deposit  Idsurance  Corporation. 
Robert  E.  Feldma:  i. 
Acting  Executive  i  ecretary. 

By  the  Office  of  Thrift  Supervision 

Dated:  June  7, 1  >93. 
Jonathan  L.  Fiecfater, 
ActingDiiector. 
[FR  Doc.  94-3605  lulled 


loard  of  Directors, 
on,  DC.  this  11th  day  of 


2-18-94;  8:45  am] 
4«1043-P;  «21»-01-P;  0714-«1-P; 


Md 


aid 


Operation  of  Federal 
Requirements  for 


NCUA). 


ACTION:  Notice  df  proposed  rulemaking. 


SUiMMARY:  The  p  oposed  rule  would 
amend  NCUA's  ^egxdations  in  order  to 
conform  them  t(  the  new  NCUA  Fiscal 
and  National  Cn  dit  Union  Share 
Insurance  Fund  NCUSIF)  Insurance 
year.  These  chai  ges  to  the  fiscal  and 
insurance  years  were  approved  by  the 
NCUA  Board  on  November  15, 1993  and 
are  effective  Jani  lary  1, 1995. 
DATES:  Commen  s  must  be  postmarked 
by  April  25, 199  \. 
ADDRESSES:  Sen*  comments  to  Becky 


Baker,  Secretary 


Credit  Union  Ac  ministration,  1775 
Duke  Street,  Ale  tandria,  Virginia 
22314-3428. 


of  the  Board.  National 


FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  S.  YoUes,  Controller.  Office  of 
the  Controller,  at  the  above  address  or 
telephone:  (703)  518-6570  or  Mary  F. 
Rupp,  Staff  Attorney,  Office  of  General 
Coimsel,  at  the  above  address  or    - 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION:  The 
NCUA  Board  on  November  15. 1993. 
voted  to  change  NCUA's  fiscal  year  and 
NCUSIF's  insxirance  year  to  coincide 
with  the  calendar  year  efiiective  January 
1, 1995.  This  change  requires  the  NCUA 
to  amend  its  regulations  dealing  with 
operating  fees  and  insurance 
assessments  to  conform  to  the  calendar 
year. 

Currently  under  §  701.6  of  NCUA's 
Rules  and  Regulations,  an  operating  fee 
is  assessed  on  federal  credit  unions 
based  on  a  fiscal  year  of  October  1  tn 
September  30.  This  section  must  be 
changed  to  reflect  the  change  to  the 
calendar  year.  Further,  the  operating  fee 
assessed  as  a  result  of  a  conversion  or 
merger  will  now  be  based  on  the 
calendar  year  and  those  sections  must 
be  changed  to  delete  references  to  the 
former  fiscal  year  and  reflect  the  new 
calendar  year.  12  CFR  701.6(b)  (2)  and 
(3).  The  change  will  result  in  a 
transition  quarter  that  begins  on  October 
1, 1994  and  ends  on  December  31, 1994 
for  which  no  operating  fee  would  be 
assessed. 

Currently  under  §  741.11  of  NCUA's 
Rules  and  Regulations,  an  insurance 
premium  and  one  percent  deposit  are 
assessed  for  all  federally  insured  credit 
unions  based  on  an  insiu'ance  year  of 
July  1  through  Jime  30. 12  CFR 
741.11(b)(1).  This  definition  must  be 
amended  to  reflect  the  change  to  the 
calendar  year.  Further,  the  due  dates  for 
the  deposits  and  premiums  must  be 
changed  bora  January  31  to  a  date  as  set 
by  the  NCUA  Board  in  order  to  coincide 
with  the  calendar  year.  12  CFR  741.11 
(c),  (d)  and  (g). 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibifity  Act 
requires  ^e  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  potential  number  of  small 
credit  imions  (primarily  those  imder  $1 
milUon  in  assets).  Preliminary  analysis 
concerning  the  effect  the  proposed  rule 
will  have  on  small  credit  unions 
indicates  that  no  significant  economic 
impact  will  result  if  the  rule  is 
promulgated  in  final  form  by  the  NCUA 
Board.  The  proposed  rule  simply 
repeats  the  preexisting  requirements  of  ' 
federal  aedit  unions  to  pay  operating 
fees  and  federally  insured  credit  unions 


to  pay  one  percent  deposit  and 
insurance  premiums  with  the  only 
modification  being  the  dates  when  these 
fees  and  premiimis  must  be  paid. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  under  the 
authority  granted  in  5  U.S.C.  605(b)  that 
the  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 
unions.  Accordingly,  the  NCUA  Board 
has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

PaperwoHi  Reduction  Act 

These  amendments  have  no  effect  on 
paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
regulation  dealing  with  insurance 
premiums  applies  to  all  federally 
insured  credit  unions.  However,  it 
makes  no  substantive  changes  except  to 
change  the  dates  for  certain  filings  and 
assessments  of  fees.  The  NCUA  Board 
has  determined  that  this  amendment  is 
not  likely  to  have  any  direct  effect  on 
states,  on  the  relationship  between  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government  because  federally 
insured  credit  unions  are  currently 
required  to  pay  an  insurance  premium. 

List  of  Subjects 

12  CFR  Part  701 

Civil  rights.  Conflicts  of  interest. 
Credit,  Credit  unions,  Fair  housing. 
Insurance,  Mortgages.  Reporting  and 
recordkeeping  requirements.  Signs  and 
symbols,  Surety  bonds. 

12  CFR  Part  741 

Bank  deposit  insurance.  Credit 
unions,  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  February  15, 1994. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
parts  701  and  741  as  follows: 

PART  701~ORQANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1752(5),  1755, 1756, 
1757. 1759, 1761a,  1761b,  1766. 1767, 1782. 
1784. 1787  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.. 
42  U.S.C  1861  and  42  U.S.C.  3601-3610. 


Section  701.35  is  also  authorized  by  12 
use  4311-4312. 

2.  Section  701.6  is  amended  by 
revising  paragraphs  (a),  (b)  (2)  and  (3)  to 
read  as  follows: 

S701.6    Fees  paid  by  Federal  Credit 
Unions. 

(a)  Basis  for  assessment.  Each 
calendar  year  or  as  otherwise  directed 
by  the  Board,  each  Federal  credit  union 
shall  pay  to  the  Administration  for  the 
current  National  Credit  Union 
Administration  fiscal  year  (January  1  to 
December  31)  an  operating  fee  in 
accordance  with  a  schedule  as  fixed 
from  time  to  time  by  the  National  Credit 
Union  Administration  Board  based  on 
the  total  assets  of  each  Federal  credit 
union  as  of  December  31  of  the 
preceding  year  or  as  otherwise 
determined  pursuant  to  paragraph  (b)  of 
this  section. 

(b)*  •  • 

(!)••• 

(2)  Conversions.  A  state  chartered 
credit  union  that  converts  to  Federal 
charter  will  pay  an  operating  fee  in  the 
year  following  the  conversion.  Federal 
credit  unions  converting  to  state  charter 
will  not  receive  a  refund  of  the 
operating  fee  paid  to  the  Administration 
in  the  year  in  which  the  conversion 
takes  place. 

(3)  Mergers.  A  continuing  Federal 
credit  union  that  has  merged  with 
another  credit  union  will  pay  an 
operating  fee  in  the  following  year  based 
on  the  combined  total  assets  of  the 
merged  credit  union  and  the  continuing 
Federal  credit  union  as  of  December  31. 
For  purposes  of  this  requirement,  a 
purchase  and  assumption  transaction 
wherein  the  continuing  Federal  credit 
union  purchases  all  or  essentially  all  of 
the  assets  of  another  credit  union  shall 
be  deemed  a  merger.  Federal  credit 
unions  merging  with  other  Federal  or 
stale  credit  imions  will  not  receive  a 
refund  of  the  operating  fee  paid  to  the 
Administration  in  the  year  in  which  the 
merger  took  place. 


PART  741— REQUIREMENTS  FOR 
INSURANCE 

3.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1757. 1766.  and  1781- 
1790.  Section  741.11  is  also  authorized  by  31 
U.S.C  3717. 

4.  Section  741.11  is  amended  by 
revising  paragraphs  (b)(1).  (c).  (d)  and 
(g)  to  read  as  follows: 

§741.11    Insurance  premium  and  one  per 
cent  deposit 


(b)*  •  • 

/nsurance  year  means  the  period  fit»ra 
January  1  through  December  31. 

•  •        •        • 

(c)  One  percent/feposit.  tiach  insured 
credit  union  shall  maintainlwith  the 
NCUSIF  during  each  insiuahce  year  a 
deposit  in  an  amoimt  equaling  one 
percent  of  thecal  of  the  crfedit  union's 
insured  sha^^s  of  the  c1o*b  of  the 
precedingxinsu^ce  year.  The  deposit 
shall  be  adiiusNm  annuallyW  a  date  to 
be  determined  by  the  NCuAi 

(d)  Premium.  Each  insured  credit 
union  shall  pay  to  the  NCUSIF,  on  a 
date  to  be  determined  by  the  NCUA 
Board,  an  insurance  premiiun  for  that 
insurance  year  in  an  amount  equaling 
one  twelfth  of  one  percent  of  the  credit 
union's  total  insured  shares  as  of  the 
close  of  the  preceding  insurance  year. 

•  •        •        •        * 

(g)  New  charters.  A  newly-chartered 
credit  union  that  obtains  share 
insurance  coverage  ftom  the  NCUSIF 
during  the  insurance  year  in  which  it 
has  obtained  its  charter  shall  not  be 
required  to  pay  an  insurance  premium 
for  that  insurance  year.  The  credit  union 
shall  fund  its  one  percent  deposit  on  a 
date  to  be  determined  by  the  NCUA 
Board  in  the  following  insurance  year, 
but  shall  not  participate  in  any 
distribution  from  NCUSIF  equity  related 
to  the  period  prior  to  the  credit  union's 
funding  of  its  deposit. 

[FR  Doc  94-3933  Filed  2-18-94;  8:45  ami 

BUXING  CODE  T63»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  108  and  120 

Development  Companies  and 
Business  Loans;  Passive  Business 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
allow  certain  passive  businesses  to  be 
eligible  for  SBA  financial  assistance 
under  both  the  SBA's  development 
company  and  7(a)  business  loan 
programs  if  the  real  estate  (or  personal 
property)  it  holds  would  be  used  by  an 
eligible  small  business  concern  in 
which  any  owner  of  at  least  20  percent 
of  the  passive  business  owns  at  least  20 
percent  of  the  small  business  concern. 
The  profMjsed  rule  would  eliminate 
many  requirements  and  restrictions 
which  presently  limit  the  use  of  real 
estate  holding  entities  in  SBA's  business 
loan  and  development  company 
programs. 
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DATES:  Comments  must  be  submitted  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
John  R.  Cox,  Acting  Assistant 
Administrator  for  Financial  Assistance. 
Small  Business  Administration,  409  3rd 
Street  SW.,  Washington,  DC  20416. 
FOR  FURTWR  mFORMATION  CONTACT: 
John  R.  Cox,  202/205-6490. 
SUPP1.EMENTARY  INFORMATION:  Section 
120.101-2(e)  of  SBA's  regulations  (13 
CFR  120.101-2(e)  (1993))  provides  that 
a  real  estate  holding  entity  (known  as  an 
alter  ego)  may  be  eligible  as  an  applicant 
for  financial  assistance  under  the  SBA 
business  loan  program  if  it  is  organized 
and  operated  for  profit  as  a  corporation, 
partnership  or  individual 
proprietorship.  It  must  be  in  the 
business  of  owning  and  leasing  property 
to  an  operating  small  business  concern 
for  the  letter's  exclusive  use.  There  must 
be  an  identity  of  ownership  in  the 
borrower  and  the  small  business 
concern.  The  regulation  also  contains  a 
complicated  description  of  certain 
familial  relationships  which  qualify  as 
identical  for  purposes  of  ownership 
interest.  The  regulation  also  requires  as 
collateral  for  the  assistance  that:  (1)  The 
applicant  pledge  the  lease  between  it 
and  the  operating  concern,  (2)  the 
operating  concern  must  be  a  guarantor 
or  coborrower  on  the  loan,  and  (3)  the 
owners  of  the  operating  concern  must 
guarantee  the  loan. 

Section  108.8(d)  of  the  regulations 
governing  SBA's  development  company 
program  (13  CFR  108.8(d)  (1993))  allows 
a  real  estate  holding  entity  (known  as  an 
aher  ego)  to  be  eligible  for  a  loan  made 
pursuant  to  that  program  if,  among  other 
requirements,  it  is  a  business  organized 
for  profit,  the  ownership  interests  in  the 
holding  entity  and  the  small  business 
concern  to  which  it  leases  the  property 
are  identical  except  for  the  complicated 
exceptions  with  respect  to  selected 
family  owTiers,  the  collateral  for  the 
assistance  includes  an  assignment  of  the 
lease  between  the  holding  entity  and  the 
small  business,  and  the  small  business 
guarantees  the  loan  or  is  a  co-borrower. 
In  addition,  there  is  a  provision  which 
covers  the  possibility  that  the  operating 
concern  could  sublease  part  of  Uie 
property  to  a  third  party. 

These  detailed  requirements  and 
restrictions  are  confusing  and 
burdensome  for  the  public  Nimierous 
interpretations  and  guidelines  have 
failed  to  eliminate  inconsistent 
treatment  by  SBA  of  applicant  holding 
entities  from  program  to  program.  The 
public  has  become  frustrated  by  some  of 
the  subtle  distinctions  between  the  two 
programs  with  respect  to  these  real 
estate  holding  entities,  and  the  SBA 
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servicing  of  loe  ns  which  have  been 
made  to  them  1  as  added  to  the  general 
confusion. 

SBA  recogni!  es  that  valid  business 
reasons  (such  a  s  estate  planning  or  tax 
purposes)  may  exist  for  an  operating 
small  business  concern  to  spin  off  into 
an  affiliate  the  real  estate  on  which  the 
operating  concim  operates  its  business, 
and  SBA  wants  to  provide  assistance  in 
such  situations!  where  possible.  The 
Agency,  at  the  iame  time,  wants  to 
ensure  that  it  v  ill  not  finance  purely 
passive  investn  lents  in  real  or  personal 
property.  The  1  olding  entity  regulations 
were  initially  p  romulgated  fifteen  years 
ago  to  accompl  sh  this  intent,  but  the 
changes,  revisii  >ns  and  amendments  to 
the  regulations  have  caused  confusion, 
inconsistency  ( nd  firustra/ion  by  the 
public  and  SB/ ,  personnel. 

Therefore,  th » Agency  is  proposing  to 
simplify  the  pr  (sent  regulations  by 
eliminating  ma  ly  of  the  above 
referenced  limi  tations  and  restrictions. 
This  proposed  'egulation,  if  enacted  in 
final  form,  woi]  Id  eliminate  the 
inconsistency  \  /hich  is  inherent  imder 
the  present  ruli  s.  and  it  would  greatly 
assist  potential  small  business 
applicants  whii  h  seek  SBA  financial 
assistance  throi  igh  their  real  estate 
holding  affiliat  s.  The  Agency  will  no 
longer  refer  to  I  le  real  estate  holding 
entity  as  an  alt<  r  ego,  but  will  consider 
it  to  be  the  pas!  ive  business. 

It  must  be  reiterated  that  SBA  does 
not  intend  undi  jr  this  proposal  to 
finance  a  passim  'e  business  or  investment 
property  whicii  requires  no  active 
involvement  bj  the  business  owners.  A 
passive  business  would  be  an  acceptable 
and  eligible  ap]  »licant  under  these 

Eroposed  regul  itions  because  it  is  a 
olding  entity  i  ffiliated  with  an 
otherwise  eligil  ile  small  business 
concern. 

Under  this  pi  oposal,  a  passive 
business  appUc  ant  would  be  eligible  if 
the  real  estate  ( w  personal  property)  it 
holds  would  he  used  by  an  eUgible 
small  business  :oncem  and  at  least  one 
20  percent  own  ar  of  the  passive 
business  also  o  vns  at  least  20  percent 
of  the  small  hw  iness  concern.  Under 
this  proposal,  a  trust  could  quaUfy  as  an 
eligible  passive  business  if  the  grantor 
or  trustee  of  tha  trust  owns  at  least  20 
percent  of  the  stnall  business  concern, 
or  if  a  benefida  ry  of  at  least  20  percent 
of  the  trust  ass€  [a  has  at  least  a  20 
percent  owners  lip  in  the  small  business 
concern.  This  oivnership  requirement 
would  identify  the  passive  business 
with  the  operat  ng  business  for  SBA 
regulatory  purp  Dses.  The  proposed 
regulation  does  not  require  that  there  be 
more  than  one  :  10  percent  owner  of  both 
entities  or  that  \  he  principals  control 


either  entity.  As  long  as  one  person  is 
a  20  percent  owner  in  both  entities  that 
would  be  sufficient  to  make  an  entity 
the  eligibility  passive  business  affiliate 
of  the  small  business  concern  since  that 
person  would  be  considered  to  be  a 
principal  in  both  entities.  Alternatively, 
if  members  of  the  same  family  (father, 
mother,  son,  daughter,  wife,  husband, 
brother  or  sister)  meet  the  20  percent 
ownership  requirement  in  both  the 
passive  business  and  the  small  business 
concern  they  would  be  considered  to  be 
the  same  principal  for  SBA  purposes. 

Both  the  passive  business  ana  the 
small  business  concern  would  be 
required  to  be  obUgated  on  the  vote 
evidencing  the  assistance,  and  any 
person  who  has  a  20  percent  ownership 
interest  in  both  entities  would  provide 
a  personal  guarantee  to  support  the  SBA 
financial  assistance.  Proprietors, 
partners,  officers,  directors  and  owners 
of  20  percent  or  more  in  either  entity 
would  also  be  subject  to  the  collateral 
provisions  set  forth  in  §  120.103-2(c)  of 
the  SBA  regulations. 

Under  this  proposed  rule,  SBA  would 
eliminate  the  present  requirement  in  the 
business  loan  program  that  the  passive 
business  must  only  be  a  proprietorship, 
partnership  or  corporation  in  order  to 
accommodate  SBA's  policy  that  a  trust 
can  be  an  eligible  passive  business  if  it 
otherwise  comports  with  the 
requirements  of  this  regulation.  It  would 
eliminate  the  present  convoluted  and 
complicated  provisions  which  detail  the 
listed  family  members  who  can  hold 
ownership  interests  in  the  passive 
business  and  small  business  concern  in 
varying  percentages  of  ownership.  It 
would  also  eliminate  the  present 
requirement  which  mandates  that  non- 
family  owners  have  complete  identity  of 
interests.  The  purpose  of  these  proposed 
changes  is  to  simplify  the  rules  and  to 
ensure  that  SBA  financial  assistance 
remains  available  for  a  legitimate 
passive  business  affiliate  of  an  eligible 
small  business  concern  when  the 
affiliate  holds  real  estate  or  personal 
property  leased  to  the  small  business 
concern  and  utilized  for  business 

Eurposes.  SBA  has  proceeded  in  its 
usiness  assistance  programs  on  the 
assiunption  that  a  principal  owns  at 
least  20  percent  of  a  business  and,  under 
§  12D.103-2(c)  of  its  regulations,  SBA 
generally  requires  a  proprietor,  partner, 
officer,  director,  or  20  percent  owner  to 
execute  a  personal  guarantee  as 
collateral  for  the  assistance.  This 
requirement  would  apply  to  such 
enumerated  persons  in  either  entity. 
Prudent  standards  of  banking  practice 
will  continue  to  dictate  the  nues  in 
providing  SBA  financial  assistance  to 
eligible  passive  businesses.  In  addition. 


SBA  would  evaluate  on  a  case  by  case 
basis  whether  the  small  business 
concern  must  make  use  of  all  the  real 
property  subject  to  the  lease 
immediately  after  execution  or  whether 
it  could  sublease  part  of  the  property  for 
an  interim  period  of  time.  SBA  does  not 
want  to  interpose  itself  into  the  details 
of  the  arrangements,  so  long  as  the 
Agency  is  assured,  pursuant  to  the 
statutory  provisions,  that  the  financial 
assistance  will  be  repaid. 

Compliance  With  Executive  Orders 
12612. 12778  and  12866.  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.,  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
ch.  35 

For  piuposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  etseq..  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  form,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  not 
constitute  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866,  since  the  proposed  change  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

SBA  certifies  that  the  proposed  rule, 
if  promulgated  in  final  form,  would  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  Chapter  35. 

SBA  certifies  that  this  proposed  rule 
would  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Further,  for  purposes  of  Executive 
Order  12778,  SBA  certifies  that  this 

f>roposed  rule,  if  promulgated  in  final 
orm.  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
order. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  59.012.  Small  Business  Loans 
and  No.  59.013.  State  and  Local  Development 
Loans) 

List  of  Subjects 

13  CFR  Part  108 

Loan  programs — business.  Small 
businesses. 

13  CFR  Part  120 

Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)).  SBA  hereby  proposes  to 
amend  parts  108  and  120.  chapter  I.  title 
13.  Code  of  Federal  Regulations,  as 
follows: 


PART  10&-LOANS  TO  STATE  AND 
LOCAL  DEVELOPMENT  COMPANIES 

1.  The  authority  citation  for  part  108 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  687(c).  695. 696, 697a. 
697b,  697c. 

2.  Section  108.8  would  be  amended 
by  revising  paragraph  (d)  to  read  as 
follows: 

S 108  J    Borrower  requirements  and 
prohibitions. 

•        •        •        *        • 

(d)  Eligibility  of  passive  business.  A 
concern  is  ineligible  if  it  is  a  passive 
business  primarily  engaged  in  investing 
in  property.  Provided,  however.  That  a 
passive  business  is  eligible  if  it  owns 
and  leases  or  it  proposes  to  own  and 
lease'real  or  personal  property  to  an 
otherwise  eligible  small  business 
concern  so  long  as: 

(1)  The  passive  business  and  the  small 
business  concern  share  a  common 
principal,  as  defined  in  this  paragraph 
(d); 

(2)  The  passive  business  engages  in  no 
activity  other  than  acquiring  or  owning 
property  which  it  leases  to  the  small 
business  concern  for  its  exclusive  use 
within  a  reasonable  period  of  time,  and 
the  proceeds  of  any  section  502  or  503 
assistance  are  used  only  for  this 
purpose; 

(3)  The  passive  business  and  the  small 
business  concern  are  both  obligated  on 
the  note  evidencing  the  SBA  assistance: 

(4)  The  collateralfor  the  financial 
assistance  includes  a  lien  on  the 
property  and  an  assignment  of  the  lease 
(including  options  exercisable  by  the 
small  business  concern)  between  the 
passive  business  and  the  small  business 
concern,  and  such  lease  has  a  remaining 
term  at  least  equal  to  the  term  of  the 
section  502  or  503  loan; 

(5)  Each  person  who  is  a  principal  as 
defined  in  this  paragraph  (d)  must 
provide  a  personal  guarantee,  and 

§  120.103-2(c)  of  this  title  (relating  to 
collateral)  is  applicable  to  all  persons 
enumerated  therein  who  are  associated 
with  either  entity;  and 

(6)  For  purposes  of  this  paragraph  (d). 
a  person  is  a  "principal"  if  he  or  she  is 
the  legal  or  beneficial  owner  of  at  least 
20  percent  of  both  the  passive  business 
and  the  small  business  concern  to 
which  the  passive  business  intends  to 
lease  real  or  personal  property.  If  the 
passive  business  exists  in  the  form  of  a 
trust,  the  trust's  grantor  or  trustee  would 
be  a  "principal"  if  he  or  she  owns  at 
least  20  percent  of  the  small  business 
concern,  and  a  beneficiary  of  at  least  20 
percent  of  the  trust's  assets  would  be  a 
"principal"  if  he  or  she  owns  at  least  20 
percent  of  the  small  business  concern.  If 


members  of  the  same  family  (father, 
mother,  son.  daughter,  wife,  husband, 
brother  or  sister)  meet  the  20  percent 
ownership  requirement  in  both  the 
passive  business  and  the  small  business 
concern  they  would  be  considered  to  be 
the  same  "principal"  for  SBA  purposes. 


PART  120— BUSINESS  LOAN  POLICY 

1 .  The  authority  citation  for  part  1 20 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  634(b)(6)  and  636(a) 
and  (h). 

2.  Section  120.101-2  would  be 
amended  by  revising  the  introductory 
text  and  paragraph  (e)  to  read  as  follows: 

$120,101-2    Type  of  business. 

Most  small  concerns  are  eligible  for 
Financial  Assistance.  The  following 
types  of  businesses,  however,  are  not 
eligible  for  SBA  assistance  except  where 
otherwise  stated  in  this  section. 
•        •        •        •        • 

.  (e)  Lending  or  investment;  eligibility 
of  passive  business.  Concerns  which  are 
primarily  engaged  in  the  business  of 
lending  or  investing.  However,  an 
applicant  business  passively  engaged  in 
investing  in  property  is  eligible  for  SBA 
financing  or  refinancing  if  it  owns  and 
leases  or  it  proposes  to  own  and  lease 
real  or  personal  property  to  an 
otherwise  eligible  small  business 
concern,  so  long  as: 

(1)  The  passive  business  and  the  small 
business  concern  share  a  common 
principal,  as  defined  in  this  paragraph 
(e); 

(2)  The  passive  business  engages  in  no 
activity  other  than  acquiring  or  owning 
property  which  it  leases  to  the  small 
business  concern  for  its  exclusive  use 
within  a  reasonable  period  of  time,  and 
the  proceeds  of  any  SBA  guaranteed 
loan  shall  be  used  only  for  this  purpose 
or  for  working  capital  by  the  small 
business  concern; 

(3)  The  passive  business  and  the  small 
business  concern  are  both  obligated  on 
the  note  evidencing  the  SBA  guaranteed 
loan; 

(4)  The  collateral  lor  the  financial 
assistance  includes  a  lien  on  the 
property  and  an  assignment  of  the  lease 
(including  options  exercisable  by  the 
small  business  concern)  between  the 
passive  business  and  the  small  business 
concern,  and  such  lease  has  a  remaining 
term  at  least  equal  to  the  term  of  the 
SBA  guaranteed  loan; 

(5)  Each  person  who  is  a  principal  as 
defined  in  this  paragraph  (e)  must 
provide  a  personal  guarantee,  and 

§  120.103-2(c)  (relating  to  collateral)  is 
applicable  to  all  persons  enumerated 
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therein  who  are  associated  with  either 
entity;  and 

(6)  For  purposes  of  this  paragraph  (e), 
a  person  is  a  "principal"  if  he  or  she  is 
the  legal  or  beneficial  owner  of  at  least 
20  percent  of  both  the  passive  business 
and  the  small  business  concern  to 
which  the  passive  business  intends  to 
lease  real  or  personal  property.  If  the 
passive  business  exists  in  the  form  of  a 
trust,  the  trust's  grantor  or  trustee  would 
be  a  "principal"  if  be  or  she  owns  at 
least  20  percent  of  the  small  business 
concern,  and  a  beneficiary  of  at  least  20 
percent  of  the  trust's  assets  would  be  a 
"principal"  if  he  or  she  also  owns  at 
least  20  percent  of  the  small  business 
concern.  If  members  of  the  same  family 
(father,  mother,  son,  daughter,  wife, 
husband,  brother  or  sister)  meet  the  20 
percent  ownership  requirement  in  both 
the  passive  business  and  the  small 
business  concern  they  would  be 
considered  to  be  the  same  "principal" 
for  SBA  purposes. 
•        *        •        •        • 

Dated:  November  16, 1993. 
Eiskine  B.  Bowies, 
Administrator. 

[FR  Doc  94-3670  Filed  2-18-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD07-03-110] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  regulations  governing  the 
operation  of  the  State  Road  402,  Max 
Brewer  bridge,  at  mile  878.9,  at 
Titusville,  Florida,  by  permitting  the 
draw  to  remain  closed  during  different 
periods.  This  proposal  is  being  made  to 
s>Tichronize  the  existing  closed  periods 
with  the  periods  of  peak  vehicular 
traffic.  This  action  should  accommodate 
the  needs  of  vehicular  traffic,  while  still 
providing  for  the  reasonably  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  federal 


mspection  or  copying 
address. 


FOR  FURTHER  INFORflATlON 

Waher  Paskowsky 
Bridge  Section  at 


holidays.  The  telephone  number  is  (305) 
536-4103. 

The  Commander! : 
Guard  District  mail  itains  \ 
docket  for  this  rule  naking. 

Comments  will  I 
docket  and  will  be 


Seventh  Coast 
the  public 


b  Bcome  part  of  this 
available  fbr 
at  the  above 


CONTACT: 

Project  Manager, 
536-4103. 


(;  05) 


SUPPLEMENTARY  INF  ORMATION: 
Request  for  Comm  !nts 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  sub:  nitting  written  data, 
views,  or  argumen  s.  Persons  submitting 
comments  should  nclude  their  names 
and  addresses,  ide:  itify  this  rulemaking 
[CGD07-93-110J  a  id  the  specific 
section  of  this  pro;  osal  to  which  each 
comment  applies,  ind  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  cc  nments  and 
attachments  be  sul  mitted  in  an 
unbound  format  st  liable  for  copying.  If 
not  practical,  a  sec  and  copy  of  any 
bound  material  is  i  equested.  Persons 
wanting  acknowle  Igment  of  receipt  of 
comments  should  mclose  a  stamped, 
self-addressed  pos  card  or  envelope. 

The  Coast  Guarc  will  consider  all 
comments  receive   during  the  comment 
period.  It  may  cha  ige  this  proposal  in 
view  of  the  commi  nts. 

The  Coast  Guar(  plans  no  public 
hearing.  Persons  n  ay  request  a  public 
hearing  by  writing  to  Mr.  Walt 
Paskowsky  at  the  (  ddress  under 
ADDRESSES.  The  re  quest  should  include 
reasons  why  a  hea  ing  would  be 
beneficial. 

If  it  determines  hat  the  opportunity 
for  oral  presentatii  ms  will  aid  this 
rulemaking,  the  G  last  Guard  will  hold 
a  public  hearing  a  a  time  and  place 
announced  by  a  la  :er  notice  in  the 
Federal  Register. 

Drafting  Informat  on 

The  principal  pi  irsons  involved  in 
drafting  this  docui  nent  are  Walter 
Paskowsky,  Proje(  i  Manager,  and  LT 
J.M.  Losego,  Projei  it  Counsel. 

Background  and  fnrpose 

This  bridge  pre<  ently  opens  on  signal 
except  that  from  6  15  a.m.  to  7:15  a.m. 
and  3  p.m.  to  4:30  p.m.,  Monday 
through  Friday,  ej  cept  federal  holidays, 
the  draw  need  nol  open.  NASA,  whose 
employees  commi  ite  to  and  from  the 
)ohn  F.  Kennedy  i  pace  Center  across 
the  bridge,  reques  ed  a  30  minute 
increase  in  the  m(  ming  closed  period 
extending  from  6  ^.m.  to  7:30  a.m.  This 


change  was  requested  to  ensure 
continuous  uninterrupted  flow  of 
highway  traffic  during  the  heaviest  daily 
commuter  traffic  periods.  The 
bridgeowner,  Brevard  County, 
concurred  with  this  proposal. 

Discussion  of  Proposed  Amendment 

A  Coast  Guard  analysis  of  highway 
traffic  showed  the  bridge  is  used  almost 
exclusively  by  commuter  traffic  (90% 
flow  in  one  direction)  for  about  an  hour 
each  morning  and  afternoon.  The 
drawbridge  is  opened  frequently  due  to 
its  substandard  clearance  (9  feet  closed), 
especially  during  the  fall  and  spring 
vessel  migration  periods. 

Holding  conditions  for  vessels  near 
the  bridge  are  considered  adequate  to 
allow  vessels  to  safely  wait  for  a  bridge 
opening  during  the  commuter  closed 
periods.  A  review  of  the  traffic  data 
indicates  there  has  been  a  change  in  the 
timing  and  density  of  commuter  traffic 
which  requires  an  earlier  morning 
closure  period.  In  addition,  the  data 
shows  there  has  been  a  reduction  in  the 
volume  of  afternoon  commuter  traffic 
which  would  allow  a  change  in  the 
closure  periods  without  requiring  an 
increase  in  the  length  of  time  vessels  are 
required  to  wait  for  an  opening. 

Regulatory  Evaluation 

This  proposal  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040.  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this 
because  the  proposed  rule  exempts  tugs 
with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  doniinant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  the  proposed  rule  exempts  tugs 
with  tows,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 
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CoUectkm  of  InfignnatiaB 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

EnTiroBBient 


The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
fit)m  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Autharity:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

S  117.261    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Kay  Largo. 

(k)  State  Road  402,  Max  Brewer 
bridge,  mile  878.9.  at  Titusville.  The 
draw  shall  open  on  signal;  except  that, 
fiom  6  a.m.  to  7:15  a.m.  and  3:15  pjn. 
to  4:30  p.m.  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 
not  open. 
•        •        *        •        • 

Dated  January  2S.  1994. 
William  P.  Leahy. 

RearAdmind,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District 
(FR  Doc  94-3927  Filed  2-18-94;  8:45  am) 
BiuMO  cooe  4tis>i4Ha 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[FRL-4837-1] 

National  EmiMkM  StWKtarris  for 
Hazardous  Air  PoMirtanls;  Permits  for 
Early  Reductions  Sources 

AGENCY:  Environmentel  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  a  proposed  rule  for 
Early  Reductions  Permits  published  in 
the  Federal  Register  of  December  29. 
1993  (58  FR  68804).  Several  persons 
who  intend  to  submit  comments 
concerning  the  proposed  rule  for  Early 
Reductions  Permits  requested  additional 
time  to  prepare  their  resptaises,  beyond 
the  30  days  originally  provided.  In 
consideration  of  these  requests,  EPA  is 
reopening  the  comment  period  in  order 
to  give  all  interested  persons  the 
opportunity  to  conunent  fully. 

DATES:  Comments.  The  comment  period 
is  reopened.  Comments  must  be 
received  on  or  before  March  3, 1994. 

ADDRESSES:  Docket  Docket  Na  A-93- 
08.  containing  supporting  information 
used  in  developing  the  proposed  rule  is 
available  fot  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket,  room  M1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC.  A 
reasonable  fiae  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Beck,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  CaroHna  27711,  telephone 
(919) 541-5421. 

SUPPt^MENTARY  INFORMATION:  CcHnmentS 
on  the  proposed  rule  were  to  be 
received  on  or  before  January  28, 1994 
(a  30  day  comment  period).  The 
comment  period  is  reopoiud  until 
March  3, 1994.  Tlids  extension  of  the 
comment  period  is  con^stent  with 
Executive  Order  12866,  which  states 
that  "each  agency  ^ould  afford  the 
public  a  meaningful  opportunity  to 
comment  on  any  proposed  regulation, 
which  in  most  cases  should  include  a 
comment  period  of  not  less  than  60 
days."  Reopening  the  comment  period 
imtil  March  3. 1994  will  provide  the 
public  slightly  more  than  the  suggested 
60  days. 


Dated  February  4. 1994. 

MBr]rD.Nkkafe. 

Assistant  Administrator  for  Air  and 
Hadiation. 

(FR  Doc.  94-3894  Filed  02-18-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUftlAN  SERVICES 

Health  Care  Hnancing  Adniinistratiion 
42  CFR  Part  417 
[BPD-732-PI 
RIN  0938-AF76 


Competitive  Medteal  Plan  National 
Coverage  Decteions 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
affect  health  maintenance  organizations 
(HMOs)  and  competitive  medical  plans 
(CMPs)  that  contract  with  HCFA  to 
furnish  health  care  services  to  Medicare 
beneficiaries  and  to  receive  payment  on 
a  risk  basis.  These  HMOs  and  CMPs 
would  no  longer  be  required  to  absorb 
the  expense  of  furnishing  a  new  or 
additional  benefit  if  all  the  following 
conditions  apply: 

The  benefit  was  established  by  a 
national  coverage  decision  (NCD); 

The  cost  of  furnishing  the  service 
would  be  significant  and  was  not  taken 
into  account  in  calculating  the  per 
capita  rate  to  be  paid  by  HCFA  during 
the  current  calendar  year. 

The  NCD  was  not  published  until  on 
or  after  the  date  of  the  announcement  of 
the  current  calendar  year's  per  capita 
rate  of  payment. 

This  rule  is  necessary  to  implement 
section  4204(c)  of  the  Omnibiu  Budget 
Reconciliation  Act  of  1990.  commonly 
referred  to  as  "GBRA  '90."  which  is 
effective  for  calraidar  years  beginning  on 
or  after  January  1. 1991. 

The  purpose  of  the  amendment  is  to 
encourage  HMOs  and  CMPs  to  contract 
on  a  risk  basis  by  ensuring  that  the 
actual  scope  of  services  covered  under 
the  contract  would  not  change 
significantly  during  the  year. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  April  25, 1994. 
ADDRESSES:  Mail  written  comments  (I 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Departmentoc  Health 
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and  Human  Services.  Attention:  BPD- 
732-P.  P.O.  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Due  to  staging  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-732-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  docimient.  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SVV., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer,  (410)  966-4620. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  National  Coverage  Decisions 

The  intention  of  the  Congress,  at  the 
time  the  Medicare  law  was  enacted  in 
1965,  was  that  Medicare  would  provide 
health  insurance  to  protect  the  elderly 
(and  later,  the  disabled)  from  the 
substantial  costs  of  acute  health  care 
services,  principally  hospital  care.  The 
law  was  designed  generally  to  cover 
services  ordinarily  furnished  by 
hospitals,  skilled  nursing  facilities 
(SNFs),  and  physicians  licensed  to 
practice  medicine.  The  Congress 
understood  that  questions  as  to  coverage 
of  speciHc  services  would  invariably 
arise  and  would  require  a  specific 
decision  by  those  administering  the 
program.  Thus,  it  vested  in  the  Secretary 
the  authority  to  make  those  decisions 
(section  1862(a)(1)(A)  of  the  Act). 
SecUon  1862(a)(1)(A)  of  the  Act 
authorizes  Medicare  payment  for  items 
or  services  that  are  determined  to  be 
reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  member.  While  Uie 
Congress  provided  for  the  coverage  of 
services  such  as  inpatient  hospital  care 
and  physicians'  services,  coverage  for 
these  services  is  prohibited  unless  they 
are  "reasonable"  and  "necessary," 

We  have  interpreted  section 
1862(a)(1)(A)  of  the  Act  to  exclude  from 
Medicare  coverage  those  medical  and 
health  care  services  that  are  not 
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demonstrated  to  be  safe  and  e^'ective. 
Medicare  coni  rectors  (that  is,  fiscal 
intermediarie: ;,  carriers,  and  Utilization 
and  Quality  C  Dntrol  Peer  Review 
Organizations  (PROs))  are  charged  with 
the  responsibi  lity  of  ensuring  that 
payments  are  nade  only  for  services 
that  are  coven  id  under  Medicare  Part  A 
or  Part  B.  The  efore,  in  adjudicating  a 
Medicare  claii  i  or  conducting 
utilization  an<  quality  review,  they 
must  determii  e  whether  a  service  that 
has  been  fum  shed  to  a  Medicare 
beneficiary  is  ncluded  in  the  scope  of 
Medicare  beni  fits  and,  if  it  is,  whether 
it  is  "reasonat  le"  and  "necessary"  for 
the  particular  medical  condition  of  thft 
particular  pat  ent. 

The  term  "r  ational  coverage 
decision"  (NC  3)  refers  to  a  coverage 
decision  that  ^  ve  make  and  issue  as 
national  polic  f  under  section 
1862(a)(1)(A)  )f  the  Act.  We  have  issued 
over  200  NCD  i  on  specific  services.  We 
publish  NCDs  in  the  Medicare  Coverage 
Issues  Manua  (HCFA-Pub.  6),  and  in 
other  HCFA  p  "ogram  manuals  or  as 
notices  or  HC  'A  Rulings  in  the  Federal 
Register.  Und  sr  section  1871(al(2)  of  the 
Act,  NCDs  are  exempt  from  the  general 
requirement  t  lat  no  rule,  requirement, 
or  other  stater  >ent  of  policy  that 
establishes  or  [Jianges  a  substantive 
legal  standard  governing  the  scope  of 
benefits,  the  p  syment  for  services,  or  the 
eligibility  of  ii  idividuals,  entities,  or 
organizations  o  furnish  or  receive 
benefits  undei  title  XVm  will  take  effect 
unless  it  is  pri  imulgated  by  the 
Secretary  thro  jgh  regulations. 

B.  HMOs  and  ZMPs 
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Medicare  enrollees  if  the  enrollees  had 
received  covered  services  in  the  same 
geographic  area  or  a  similar  area,  from 
sources  other  than  the  HMO  or  CMP.) 
We  define  the  classes  on  the  basis  of 
county  of  residence  (State  of  residence, 
for  end-stage  renal  disease 
beneficiaries),  age,  sex,  disability, 
institutional  status,  and  welfare  status. 
Within  each  class,  we  establish  two 
rates,  one  for  beneficiaries  entitled  to 
Medicare  Part  A  and  Part  B,  and  one  for 
those  entitled  only  to  Medicare  Part  B. 

C.  Statutory  Provisions 

Under  section  1876(c)(2)(A)  of  the 
Act,  an  HMO  or  CMP  is  required  to 
furnish  to  Medicare  enrollees  the 
Medicare  covered  services  to  which 
they  are  entitled,  but  only  to  the  extent 
that  those  services  are  available  to 
beneficiaries  who  reside  in  the 
geographic  area  served  by  the  HMO  or 
CMP  but  are  not  enrolled  in  the 
organization.  The  only  exceptions  to 
this  general  rule  are:  (1)  That  risk 
contracting  HMOs  and  CMPs  are  not 
required  to  provide  hospice  care 
services,  or  to  assume  financial 
responsibility  for  inpatient  care 
furnished  to  an  eiuollee  who,  on  the 
effective  date  of  enrollment,  was  an 
inpatient  in  a  hospital  paid  under  the 
prospective  payment  system;  and  (2) 
risk  contractors  are  not  required  to 
enroll  Medicare  beneficiaries  who  have 
end-stage  renal  disease  (whether  aged, 
disabled,  or  entitled  to  Medicare  solely 
because  of  having  end-stage  renal 
disease). 

In  summary,  before  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  "90),  under  sections 
1876(c)(2)(A),  1876(a)(6),  1876(a)(1)(D). 
and  1876(a)(3)  of  the  Act,  respectively — 

•  Risk  HMOs  and  CMPs  were 
responsible  for  furnishing  NCD  services 
of  significant  cost  even  though  that  cost 
had  not  been  taken  into  account  in 
determining  the  per  capita  rate  that 
HCFA  paid  the  HMO  or  CMP  during 
that  year; 

•  Payment  for  services  furnished  to 
Medicare  enrollees  of  a  risk  HMO  or 
CMP  could  be  made  only  to  the  HMO 
or  CMP.  and  only  in  the  form  of  advance 
monthly  per  capita  payments;  and 

•  Those  per  capita  payments  were 
made  instead  of  the  amounts  that  would 
have  been  made  on  a  fee-for-service 
basis. 

n.  Changes  Made  by  OBRA  '90 

Section  4204(c)(1)  of  OBRA  '90  added 
section  1876(c)(2)(B)  of  the  Act, 
applicable  to  contract  periods  beginning 
on  or  after  January  1, 1991.  Under 
section  1876(c)(2)(B),  if  HCFA  projects 
that  the  cost  of  furnishing  the  NCD 


service  will  be  significant,  and  the  cost 
of  the  service  was  not  taken  into 
account  in  calculating  the  most  recently 
announced  per  capita  pajrment  rates, 
then,  unless  otherwise  required  by 
law — 

•  The  risk  HMO  or  CMP  is  not 
required  to  ftimisb  the  new  or  expanded 
benefit  established  by  the  NCD  until  the 
first  contract  year  that  begins  after  the 
next  payment  rate  announcement  (that 
takes  into  account  the  cost  of  the  NCD 
service);  and 

•  If  the  risk  HMO  or  CMP  does 
furnish  the  new  or  expanded  benefit 
during  the  current  contract  period,  the 
prohibition  of  section  1876(a)(3)  does 
not  apply,  and  HCFA's  intermediary  or 
carrier  would  pay  the  risk  HMO  or  CMP 
for  the  NCD  service  (under  the  usual 
Medicare  payment  rules  and  methods) 
in  addition  to  the  monthly  capitation 
payment.  (Usual  Medicare  payment 
methods  require  that  payment  for 
services  furnished  by  a  participating 
provider  such  as  a  hospital  be  made 
only  to  the  provider.) 

Section  4204(c)  of  OBRA  '90  also 
amended  section  1876(a)(6)  of  the  Act 
(the  general  prohibition  against  paying 
any  entity  other  than  the  risk  HMO  or 
CMP  for  services  furnished  to  a 
Medicare  enrollee)  by  providing  an 
exception  for  NCD  services  in  section 
1876(c)(2)(B)(ii)  of  the  Act.  Under  that 
exception,  if  a  Medicare  enrollee 
chooses  to  obtain  an  NCD  service  from 
a  source  other  than  the  risk  HMO  or 
CMP,  HCFA  may  make  payment  under 
the  usual  Medicare  payment  methods 
and  rules  to  the  beneficiary,  or  to  the 
qualified  provider,  physician,  or 
supplier,  as  appropriate. 

III.  Provisions  of  the  Proposed  Rule 

To  Implement  the  provisions  of 
section  4204(c)  of  OBR/\  '90,  we 
propose  to  make  the  following  revisions 
to  42  CFR  part  417  ("Health 
Maintenance  Organizations, 
Competitive  Medical  Plans,  and  Health 
Care  Prepayment  Plans").  We  also  plan 
to  make  various  technical  changes. 


A.  Definitions 

In  §417.401  we  would  add  definitions 
of  "National  coverage  decision"  and 
"significant  cost." 

National  coverage  decision  (NCD) 
means — a  statement  of  national  policy 
regarding  the  Medicare  coverage  status 
of  a  service  that  we  make  under  section 
1862(a)(1)  of  the  Act  and  publish  in  the 
Federal  Register  as  a  notice  or  HCFA 
Ruling,  issue  as  a  manual  instruction,  or 
announce  by  other  formal  notice.  The 
term  does  not  include  coverage  changes 
mandated  by  statute. 


Significant  cost,  as  it  relates  to  a 
particular  NCD,  means  either  of  the 
following: 

(1)  The  average  cost  of  furnishing  a 
single  service  exceeds  a  cost  threshold 
that— 

(i)  For  calendar  years  1991  and  1992, 
is  $100,000;  and 

(ii)  For  1993  and  subsequent  calendar 
years,  is  the  preceding  year's  dollar 
threshold,  adjusted  to  reflect  the 
increase  or  decrease  in  the  United  States 
per  capita  cost  (USPCC)  for  the 
preceding  year. 

(2)  The  cost  of  all  of  the  services 
furnished  nationwide  as  a  result  of  the 
particular  NCD  represents  at  least  0.1 
percent  of  the  USPCC  multiplied  by  the 
total  number  of  Medicare  beneficiaries 
nationwide  for  the  applicable  calendar 
year. 

(We  would  actuarially  determine  the 
significant  cost  of  an  NCD  and  include 
that  information  in  the  formal  notice  of 
the  decison).  In  section  IV,  below,  we 
discuss  our  reasoning  for  proposing 
these  thresholds  for  significant  cost. 

B.  Range  of  Services  Furnished  by 
HMOs  and  CMPs 

In  §  417.414  Quahfying  condition: 
Range  of  services,  we  would  redesignate 
paragraph  (b)(4),  concerning  selection  of 
practitioners,  as  paragraph  (b)(3)  of 
§  417.416  (which  deals  with  furnishing 
of  services  and  is  thus  a  more 
appropriate  location  than  "Range  of 
services"),  and  add  to  §417.414  a  new- 
paragraph  (b)(4)  to  specify  that  a  risk 
HMO  or  CMP  is  not  required  to  furnish 
an  NCD  service  until  the  contract  year 
beginning  after  the  next  per  capita  rate 
announcement  if  all  of  the  following 
conditions  apply: 

•  HCFA  has  determined  and 
announced  that  the  NCD  service  meets 
the  definition  of  "significant  cost." 

•  The  cost  of  that  service  was  not 
included  in  the  determination  of  the  per 
capita  rate  of  pavment  that  HCF.^  pays 
the  HMO  or  CMP. 

•  The  NCD  that  established  coverage 
of  the  service  was  issued  on  or  after  the 
date  of  the  announcement  of  the  per 
capita  rate  of  payment  for  that  contract 
year. 

Starting  with  the  beginning  of  the 
next  contract  year,  the  HMO  or  CVIP 
would  be  responsible  for  fumi.shing  or 
paying  for  the  NCD  service. 

We  considered  that  these  proposed 
revisions  could  have  an  adverse  effect 
on  the  ability  of  the  risk  HMO  or  CMP 
to  manage  the  enrollee's  health  care,  but 
believe  the  changes  are  required  by  the 
wording  of  the  statute. 


C.  Deductible  and  Coinsurance 
Amounts 

We  would  amend  §  417.452.  which 
deals  with  Medicare  enrollees'  liability 
for  Medicare  deductible  and  * 

coinsurance  amounts — 

•  To  clarify  that  the  HMO  or  CMP 
may  xeduce  these  charges  under  the 
"additional  benefits"  provision  in 
§417.440(b)(4)(i);and 

•  To  provide  exemption  from 
deductibles  for  "significant  cost"  NCD 
services  that  the  risk  HMO  or  CMP  is 
not  required  to  furnish,  regardless  of 
whether  the  service  is  furnished  by  the 
HMO  or  CMP  or  obtained  by  the 
enrollee  from  another  source. 

We  considered  also  waiving 
coinsurance  for  these  services  because 
we  believe  that  beneficiaries  enroll  in  an 
HMO  or  CMP,  in  part,  to  protect 
themselves  from  significant 
unanticipated  costs.  (In  HMOs  and 
CMPs.  the  actuarial  equivalent  of 
deductible  and  coinsurance  amounts  is 
spread  among  all  enrollees  and 
enrollees  know  in  advance  what  the 
charge  will  be  for  particular  services.) 
We  bdieve  that  imposition  of  such  costs 
for  enrollees  who  need  a  significant  cost 
NCD  service  could  discourage 
beneficiaries  from  enrolling  or 
remaining  enrolled  in  an  HMO  or  CMP. 

We  would  prefer  to  encourage 
beneficiaries  to  enroll  and  remain 
enrolled  in  Medicare  risk  contracting 
'  HMOs  and  CMPs.  by  relieving 
beneficiaries'  liability  for  coinsurance 
amount.  However,  we  believe  the  law 
requires  that  beneficiaries  be  liable  for 
coinsurance  amounts  because,  unlike 
deductibles,  these  amounts  are 
attributable  to  particular  services 
received.  We  are  especially  interested  in 
comments  on  this  issue,  including  other 
legal  interpretations  of  beneficiary 
liability  for  coinsurance  amounts. 

D.  PayTJitfnt  for  NCD  Services 

We  would  remove  current  §4T7.5«6 
be<:ause  it  provides  an  option  (tieUing 
to  have  Medicare  intemiediaries  process 
and  pay  hospital  and  nursing  facility 
bills  for  services  furnished  to  Medicare 
enrollees  of  a  risk  HMO  or  CMP)  that 
was  repealed  by  section  4012(b)  of  the 
Omnibus  Budget  ReconciUation  .Act  of 
1987  (OBRA  '87). 

We  would  add  a  new  §  417.586 
(Special  rules:  Payment  for  significant 
cost  national  coverage  decision  (NCD) 
services).  Under  this  new  section,  for 
significant  cost  NCD  services  whose  cost 
was  not  included  in  calculating  the  per 
capita  payment  rate  for  a  risk  HMO  or 
CMP,  payment  would  be  made  under 
the  usual  Medicare  payment  rules  and 
methods.  Usual  Medicare  pwyment 
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methods  require  that  payments  for 
services  furnished  by  a  participating 
provider,  for  example,  a  hospital,  be 
made  only  to  that  provider.  The  carrier 
may  make  payment  for  Part  B  services 
of  physicians  and  other  suppliers  such 
as  other  practitioners  and  entities  that 
are  not  providers,  imder  usual  carrier 
procedures,  directly  to  any  of  the 
following: 

•  The  beneficiary  who  obtained  the 
service  from  a  qualified  source  other 
than  the  risk  HMO  or  CMP. 

•  The  qualified  provider^  physician, 
or  supplier  that  furnished  the  service. 

•  The  risk  HMO  or  CMP  that  chose  to 
furnish  the  service  even  though  not 
required  to  do  so. 

We  would  specify,  in  §417.586(c}, 
that  HCFA  does  not  make  an  additional 
payment  for  a  significant  cost  NCD 
service  furnished  by  the  HMO  or  CMP 
(even  though  it  is  excepted  during  the 
current  calendar  year)  if  the  HMO  or 
CMP  furnishes  the  NCD  service  as  an 
optional  or  required  supplemental 
service  under  §  417.440(b)(2),  or  as  an 
additional  benefit  under  §417.592.  The 
reason  for  the  exclusion  is  that  the  costs 
of  both  of  these  types  of  services  are 
already  provided  for  under  the  contract, 
and  the  statute  specifies  that  the  NCD 
"shall  not  apply"  to  the  contract. 
Optional  or  required  supplemental 
services  are  paid  for  by  the  enrollees. 
The  HMO  or  CMP  may  provide 
"additional  benefits"  as  one  way  to 
compensate  the  beneficiary  if  the  per 
capita  payments  it  receives  from  HCFA 
are  higher  than  the  HMO's  or  CMP's 
adjusted  community  rate  (ACR),  which 
is  what  the  HMO  or  CMP  would  charge 
its  non-Medicare  enrollees  for  a  package 
of  benefits  limited  to  Medicare-covered 
services.  We  note  that,  if  the  NCD 
services  are  already  provided  under  the 
contract  as  additional  benefits  or 
supplemental  services,  the  beneficiary 
would  not  be  required  to  pay  any 
additional  Medicare  coinsurance  due  to 
the  NCD. 

E.  Other  Clarifying  Changes 

1.  Throughout  the  affected  sections, 
we  would  use  the  more  precise  term 
"HMO"  or  "CMP"  in  preference  to  the 
generic  term  "organization". 

2.  In  §  417.440,  we  would  amend 
paragraph  (a)  to  update  a  cross- 
reference,  and  paragraph  (b)(1)  to  break 
down  a  too-long  sentence. 

IV.  Significant  Cost 

For  1991  and  1992,  we  propose  that 
the  cost  of  an  NCD  service  be 
considered  "significant"  if  the  average 
cost  of  furnishing  that  service  exceeds 
$100,000  or  represents  a  change  of  at 
least  0.1  percent  in  the  United  States  per 


capita  cost  (USPCC 
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determined  for  the 


nation  as  a  whole. '  'he  USPCC  is 
defined  in  §  417.58 1  as  the  average  per 
capita  cost,  includi  ig  intermediary  or 
carrier  administroti  ve  costs,  incurred  by 
Medicare,  as  deterr  lined  on  an  accrual 
basis,  for  services  f  imished  to  Medicare 
beneficiaries  natioi  wide  during  the 
most  recent  period  or  which  HCFA  has 
complete  data.  AAVCCs  derived  from 
the  USPCC  are  the  )asis  for  Medicare 
payments  to  HMOs  and  CMPs.  We  also 
propose  that  begini  ing  with  calendar 
year  1993  the  prece  ding  year's  threshold 
be  adjusted  to  refle  :t  any  increase  or 
decrease  in  the  US  "CC.  The  purpose  of 
the  annual  adjustir  ent  is  to  keep  pace 
with  inflation.  The  average  annual 
increase  or  decreas  5  in  the  USPCC 
represents  the  char  ge  in  the  average  per 
capita  cost  of  fumii  ;hing  services  to 
Medicare  beneficia  ies. 

We  would  actual  ially  determine  the 
average  cost  of  an  i  idividual  NCD 
service  and  includ(  i  it  at  the  time  the 
NCD  is  issued  in  m  anuals,  published  in 
the  Federal  Registi  r,  or  announced  by 
other  formal  notice . 

The  $100,000  thi  eshold  is  proposed 
because  it  approxii  nates  the  1991 
Medicare  Part  A  cc  st  of  a  liver 
transplant,  a  recent  and  important 
national  coverage  (  ecision  that  was 
included  in  the  ad  usted  average  per 
capita  cost  (AAPC( '.)  for  1991.  The 
AAPCC  is  defined  n  §417.401  as  an 
actuarial  estimate  i  nade  by  HCFA  in 
advance  of  an  oiga  lization's  contract 
period  that  represc  nts  what  the  average 
per  capita  cost  to  t  le  Medicare  program 
would  be  for  each  i  :Iass  (that  is. 
Medicare  beneficis  ry  designated  by  age. 
sex.  disability,  insi  itutional.  and  welfare 
status)  of  the  orgai  ization's  Medicare 
enrollees  if  they  had  received  covered 
services  other  thanj  through  the 
organization  in  the  same  geographic 
area  or  in  a  similai  area.  We  are 
especially  interest  id  in  receiving  public 
comments  concert  ing  the  thresholds  we 
are  proposing. 

A  0.1  percent  an  nual  change  in  the 
1993  USPCC  woul  1  represent  an  annual 
increase  of  approx  mately  $4.30  or 
about  $156  millioi  in  additional  annual 
outlays  for  the  Mei  iicare  program  as  a 
whole.  We  believe  these  figures 
represent  the  mini  num  threshold  of 
significant  financi;  il  outlay  for  the 
average  risk  contn  cting  HMO  or  CMP 
that  has  a  mean  er  rollment  of  nearly 
15,800  Medicare  b  sneficiaries  and  an 
average  monthly  p  ayment  from 
Medicare  of  appro  umately  $339  per 
Medicare  beneficii  iry  or  $5.37  million. 
We  also  believe  it  ivould  protect  small 
organizations  fron  unanticipated 
financial  outlays  s  iifficiently  to  induce 
their  continued  pt  rticipation  in  the 


Medicare  program  under  section  1876  of 
the  Act. 

The  section  that  follows  describes  the 
NCDs  announced  in  calendar  years  1991 
and  1992.  During  that  period,  HCFA 
announced  the  addition  of  six  new 
services  and  the  removal  of  one  service. 
By  combining  Medicare  payment  data 
for  physician  services  with  facility  costs 
data,  we  were  able  to  estimate  the 
relative  costs  associated  with  providing 
these  services.  The  coverage  of  liver 
transplantation  for  adults  was  estimated 
to  cost  over  $100,000  per  procedure, 
which  meets  the  threshold  to  be 
considered  "of  significant  cost"  under 
this  proposed  rule.  Adult  liver 
transplantation  is  covered  for  specific 
conditions  when  performed  in  a  facility 
approved  by  HCFA  as  meeting  certain 
institutional  coverage  criteria. 

The  remaining  services  were 
estimated  to  have  average  costs  that  are 
well  below  the  $100,000  threshold. 
These  services  are  described  below. 

Extracorporeal  Immunoadsorption  (ECI) 

This  procedure,  which  uses  Protein  A 
columns,  is  covered  only  for  the 
treatment  of  patients  with  Idiopathic 
Thrombocytopenia  Purpura  (ITP)  failing 
other  treatments. 

Implantation  of  Automatic  Defibrillators 

Patient  selection  criteria  were 
changed  to  remove  requirements  that 
patients  had  to  have  inducible 
tachyrhythmia  before  implantation  or 
that  this  technology  be  used  as  a 
treatment  of  last  resort.  Although 
additional  patients  may  be  covered,  we 
believe  that  the  savings  in  diagnostic 
costs  o^set  additional  costs. 

Percutaneous  Transluminal  Angioplasty 
(PTA) 

This  procedure  is  used  in  the 
treatment  of  obstructive  lesions  of 
arteriovenous  dialysis  fistulas. 

Laparoscopic  Cholecystectomy 

This  surgical  procediue  is  covered  for 
the  removal  of  the  gall  bladder. 

Apheresis  (Therapeutic  Pheresis) 

This  autologous  medical  procedure  is 
covered  for  specific  conditions. 
Medicare  coverage  criteria  have  been 
updated  to  include  coverage  for 
procedures  performed  in  a  hospital 
setting  (inpatient  or  outpatient)  or  in  a 
nonhospital  setting  if  the  patient  is 
under  the  care  of  a  physician  and  a 
physician  is  also  present  to  direct  and 
supervise  the  nonphysician  services. 


Extracranial-intracranial  (EC-IC) 
Arterial  Bypass 

In  1991  this  surgical  procedure  was 
removed  from  the  list  of  Medicare 
covered  procedures. 

The  only  "significant  cost"  NCD 
service  among  those  listed  above  is  the 
liver  transplant  for  adults.  That  NCD 
was  published  in  the  Federal  Register 
as  a  final  notice  on  April  12, 1991,  at  56 
FR  15006.  The  decision  to  cover  liver 
transplants  for  adultdnvas  based  on  our 
determination  that  liver  transplants  are 
medically  reasonable  and  necessary 
services  if  furnished  to  adult  patients 
with  certain  conditions  and  if  furnished 
by  participating  facilities  that  meet 
specific  criteria  including  patient 
selection  criteria.  Under  certain 
circumstances,  coverage  of  these  liver 
transplants  could  be  elective  as  early  as 
March  8. 1990,  which  was  the 
publication  date  of  the  proposed  notice 
in  the  Federal  Register.  However, 
Medicare  payment  for  liver  transplants 
for  beneficiaries  enrolled  in  risk  HMOs 
and  CMPs  was  not  included  in  the  per 
capita  rates  of  payment  imtil  January 
1991.  Consequently,  risk  HMOs  and 
CMPs  were  forced  to  absorb  any  liver 
transplant  costs  (approximately 
$100,000  per  transplant)  from  March  8, 
1990,  through  December  31, 1990. 

Items  and  services  necessary  to 
diagnose  a  condition  for  which  the 
recommended  therapy  is  a  noncovered 
service,  and  most  services  furnished  as 
followup  care  to  the  noncovered  service, 
are  not  considered  part  of  that  service 
and  are  not  included  in  the  payment  for 
that  service.  Medicare  already  covers 
certain  diagnostic  services,  which  may 
lead  to  a  recommendation  that  a 
beneficiary  receive  therapy  that  is  not 
covered.  In  addition.  Medicare  covers 
certain  medically  necessary  services 
that  relate  to  follow-up  care  to  a 
noncovered  service.  For  example,  for 
patients  who  received  liver  transplants 
before  March  8, 1990,  outpatient 
diagnostic  services  preceding  the 
transplant  procedure  were  covered,  as 
was  medically  necessary  follow-up  care 
after  discharge  &t>m  the  hospital  for  the 
noncovered  transplant  procedure. 

The  hospitalization  for  the  transplant 
procedure  would  not  have  been 
covered,  nor  would  other  services 
received  directly  related  to  the 
noncovered  procedure,  such  as  the 
surgeon's  fee  for  the  transplant  surgery 
itself.  We  consider  services  that  would 
not  have  been  covered  as  part  of  the 
NCD  occurrence.  An  occurrence 
includes  the  actual  provision  of  a 
discrete  item  or  service  that  is  the 
subject  of  an  NCD. 


Any  item  or  service  that  is  already 
covered,  such  as  diagnostic  services 
followed  by  a  noncovered  therapy,  as 
discussed  above,  would  not  be 
considered  as  part  of  the  NCD  service 
and  thus  would  not  be  eligible  for 
payment  outside  the  HMO's  or  CMP's 
monthly  rate.  An  item  or  service  that 
would  not  have  been  covered  if 
furnished  as  part  of  a  noncovered 
procedure,  such  as  the  surgeon's  fee  for 
a  noncovered  liver  transplant,  would 
qualify  for  payment  outside  the  HMO's 
or  CKff 's  monthly  rate,  even  though  it 
is  not  itself  the  subject  of  the  NCD. 

Section  1861(s)(2)(J)  of  the  Act 
provides  for  coverage  of  prescription 
drugs  used  in  immunosuppressive 
therapy  for  1  year  following  a 
transplant,  only  if  the  organ  transplant 
procedure  is  a  covered  service. 
Therefore,  if  future  NCDs  provide  for 
coverage  of  transplantation  of  organs 
other  than  the  presently  covered  kidney, 
liver,  and  heart,  and  are  announced  after 
publication  of  AAPCC  rates  for  the 
contract  period,  immunosuppressive 
therapy  following  those  organ 
transplants  would  also  qu^fy  for 
payment  outside  the  HMO's  or  CMP's 
monthly  rates. 

V.  Collection  of  Information 
Requirements 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

Vn.  Regulatory  Impact  Statement 

A.  Introduction 

This  proposed  rule  would  affect  those 
HMOs  and  CMPs  (90  as  of  January  1993) 
that  contract  with  HCFA  to  furnish 
health  care  services  to  Medicare 
enrollees  that  are  paid  on  a  risk  basis. 
Four  demonstration  projects  are  also 
subject  to  the  risk  contract  rules.  As  of 
January  1993,  there  were  21.908 
Medicare  enrollees  in  the  four 
demonstration  projects.  As  a  result  of 
the  OBRA  '90  amendments  discussed 
tmder  section  n  of  this  preamble,  for 
NCD  services  that  the  risk  HMO  or  CMP 


is  not  required  to  furnish  (because  the 
cost  of  furnishing  the  service  is 
significant  and  was  not  taken  into 
account  in  determining  the  per  capita 
rate  that  HCFA  pays  the  HMO  or  CMP), 
additional  payments  may  be  made  as 
explained  in  section  III.D.  of  the 
preamble. 

It  is  clear  that  these  additional 
payments  constitute  additional  program 
expenditures.  However,  estimation  of 
the  amount  is  difficult  because  we 
cannot  accurately  predict — 

•  How  many  of  the  services  added  or 
expanded  through  NCDs  in  any  year 
will  be  of  "significant  cost";  and 

•  How  many  of  the  Medicare 
enrollees  of  risk  HMOs  aind  CMPs 
(approximately  1.5  million  as  of  January 
1993)  will  need  a  "significant  cost" 
NCD  service. 

We  do  know  that  only  six  NCD 
services  were  added  by  HCFA  during 
1991  and  1992.  and  that  only  one  of 
those  six  services  (liver  transplants  for 
adults)  would  have  met  a  "significant 
cost"  criterion  (average  cost  in  excess  of 
$100,000).  We  do  not  anticipate  a 
significant  increase  in  the  nimiber  of 
liver  transplants  performed  on  Medicare 
beneficiaries  because  livers  for 
transplantation  purposes  are  not  readily 
available.  We  beUeve  this  surgery  will 
continue  to  be  performed  relatively 
infrequently. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Regulatory  Flexibility  Analysis 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA,  5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  all  HMOs  and  CMPs  tiiat 
have  entered  into  risk  contracts  with 
HCFA  are  considered  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  would  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

As  noted  earlier  in  this  preamble,  we 
believe  that,  by  ensuring  that  the  cost  of 
furnishing  required  Medicare  services 
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would  not  increase  substantially  during 
a  contract  period,  the  new  rules  might 
encourage  HMOs  and  CMPs  to  contract 
on  a  risk  basis.  We  anticipate  an 
increase  in  the  number  of  risk- 
contracting  organizations,  but  recognize 
that  this  proposed  rule  would  not 
constitute  a  signiHcant  economic  impact 
on  a  substantial  number  of  HMC^  and 
CMPs.  These  rules  would  not  affect  the 
operations  of  small  rural  hospitals. 

We  are  not  preparing  analyses  under 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this 
proposed  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs — ^health. 
Health  care.  Health  facilities,  Health 
insurance,  Health  maintenance 
organizations  (HMO).  Loan  programs — 
health.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  417  would  be  amended 
as  set  forth  below: 

PAFTT  417— HEALTH  MAINTENANCE 
ORGANIZATIONS.  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1833(aMl)(A). 
1861(s)(2KH).  1866(a).  1871. 1874.  and  l676 
of  the  Social  Security  Act  (42  U.S.C  1302. 
13951(a)(1)(A),  1395x(s)(2)(H),  1395cc(a). 
1395hh.  139Skk.  and  1395mm):  sec.  114(c)  of 
Pub.  L.  97-248  (42  U.S.C.  1395min  note):  31 
U.S.C  9701;  and  sees.  215  and  1301  throu^ 
1318  of  the  Public  Health  Service  Act  (42 
U.S.C.  216  and  300e  through  300e-17), 
unless  otherwise  noted. 

2.  In  §  417.401,  the  introductory  text 
is  republished,  and  the  following 
definitions  are  added  in  alphabetical 
order:     . 

§417.401    Definitions. 

As  used  in  this  subpart,  and  in 
subparts  K  through  R  of  this  part,  unless 
the  context  indicates  otherwise — 

•        •        •        •        • 

National  coverage  decision  (NCD) 
means  a  national  policy  statement 
regarding  the  coverage  status  of  a 
specified  service,  that  HCFA  makes 
under  section  1862(a)(1)  of  the  Act. 
publishes  in  the  Federal  Register  as  a 
notice  or  HCFA  Ruling,  or  announces  by 
other  formal  notice.  (The  term  does  not 
include  coverage  changes  mandated  by 
statute.) 
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Significant  cost,  as  it  relates  to  a 
particular  NCD,  mjeans  either  of  the 
following: 

(1)  The  average  kost  of  furnishing  a 
single  service  exc(  eds  a  cost  threshold 
that— 

(i)  For  calendar  ^ears  1991  and  1992. 
is  $100,000;  and 

(ii)  For  1993  and  subsequent  calendar 
years,  is  the  prec©  iing  year's  dollar 
threshold,  adjuste  i  to  reflect  the 
increase  or  decrea  w  in  the  United  States 
per  capita  cost  (U^PCC)  for  the 
preceding  year. 

(2)  The  cost  of  all  of  the  services 
furnished  nationwide  as  a  result  of  the 
particular  NCD  represents  at  least  0.1 
percent  of  the  USiCC  multiplied  by  the 
total  number  of  W  jdicare  beneficiaries 
nationwide  for  th(  applicable  calendar 
year. 


3.  In  §417.414, 
and  paragraphs  (a 
read  as  follows: 


he  section  heading 
and  (b)  are  revised  to 


§417.414    Qualifyi  ig  condition:  Range  of 
services  furnished  )y  an  HMO  or  CMP. 

(a)  Condition.  1  le  HMO  or  CMP  must 
demonstrate  that :  L  is  capable  of 
delivering  to  Med  care  enrollees  the 
range  of  services  i  equired  in  accordance 
with  this  section. 

(b)  Standard:  Rknge  of  services — (1) 
Basic  requirement .  Except  as  specified 
in  paragraphs  (b)(8)  and  (b)(4)  of  this 
section,  an  HMO  6r  CMP  must  furnish 
to  its  Medicare  en  rollees  (directly  or 
through  arrangem  jnts  with  others)  all 
Medicare  services  to  which  those 
enrollees  are  entit  ed,  to  the  extent  that 
those  services  are  available  to  Medicare 
beneficiaries  who  reside  in  the  HMO's 
or  CMP's  geograp  lic  area  but  are  not 
enrolled  in  the  HI  lO  or  CN!tP. 

(2)  Availability.  The  services  are 
considered  availa  )le  if  either  of  the 
following  criteria  is  met: 

(i)  The  sources  ire  located  within  the 
geographic  area  o  the  HMO  or  CMP. 

(ii)  It  is  commo  i  practice  to  refer 
patients  to  source  >  outside  that 
geographic  area. 

(3).£xcept/on  a  id  requirement  for 
hospice  care.  An  iMO  or  CMP  is  not 
required  to  fumis  i  hospice  care  as 
described  under  { art  418  of  this  chapter. 
However,  HMOs  <  nd  CMPs  must  inform 
their  Medicare  en  rollees  concerning  the 
availability  of  hos  pice  care  if  either  of 
the  following  criti  sria  is  met: 

(i)  A  hospice  th  it  participates  in 
Medicare  is  locati  d  within  the 
geographic  area  o  the  HMO  or  CMP. 

(ii)  It  is  commo  i  practice  to  refer 
patients  to  hospic  es  outside  that 
geographic  area. 

(4)  Exception  ft  r  national  coverage 
decision  (NCD)  s<  rvices:  Risk  HMOs  and 


CMPs.  A  risk  HMO  or  CMP  is  not 
required  to  furnish  or  pay  for  an  NCD 
service  imtil  the  contract  year  beginning 
after  the  next  per  capita  rate 
announcement  if  all  of  the  following 
conditions  are  met: 

(i)  HCFA  has  determined  and 
announced  that  the  NCD  service  meets 
the  definition  of  "significant  cost"  in 
§417.401. 

(ii)  The  cost  of  that  service  was  not 
included  in  the  determination  of  the  f>er 
capita  rate  of  payitlfent  that  HCFA  pays 
the  HMO  or  CMP. 

(iii)  The  NCD  that  established 
coverage  of  the  service  was  issued  on  or 
after  the  date  of  the  announcement  of 
the  per  capita  rate  of  payment  for  that 
contract  year. 

(5)  Examples.  The  following  examples 
apply  to  NCD  services  of  significant  cost 
and  show  how  the  NCD  announcement 
date  (which  determines  whether  the 
cost  of  that  service  is  taken  into  account 
in  calculating  the  per  capita  rate  of 
pajment)  in  tiim  determines  when  the 
HMO  or  CMP  becomes  responsible  for 
furnishing  or  paying  for  the  NCD 
service. 

Example  A:  An  NCD  is  announced  on 
September  1. 1993,  effective  on  the  date  of 
announcement.  Because  this  NCD  was 
announced  before  September  7, 1993,  the 
announcement  date  of  the  per  capita  rate  of 
payment  for  calendar  year  1994,  a  risk  HMO 
or  CMP  is  responsible  for  furnishing  or 
paying  for  the  NCD  service  beginning  with 
calendar  year  1994. 

Example  B:  An  NCD  is  announced  on 
December  1, 1993,  effective  on  date  of 
announcement.  Because  this  NCD  was 
announced  after  September  7, 1993,  the 
announcement  date  of  the  per  capita  rate  of 
payment  for  calendar  year  1994,  the  risk 
HMO  or  CMP  is  not  responsible  for 
furnishing  or  paying  for  the  NCD  service 
until  the  beginning  of  calendar  year  1995. 
•         •         •         •         • 

4.  In  §417.416,  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

§  417.41 6    Qualifying  condition:  Furnishing 
of  services. 


(b)  •  •  • 

(3)  If  more  than  one  type  of 
practitioner  is  qualified  to  furnish  a 
particular  service,  the  organization  may 
select  the  type  of  practitioner  to  be  used. 

5.  In  §  417.440,  the  Section  heading 
and  paragraphs  (a)  and  (b)(1)  are  revised 
to  read  as  follows: 

§417.440    Entitlement  to  healtfi  cars 
services  from  an  HMO  or  CMP. 

(a)  Basic  rules.  (1)  Subject  to  the 
conditions  and  limitations  set  forth  in 
this  part,  a  Medicare  enroUee  of  an 
HMO  or  CMP  is  entitled  to  receive 


health  care  services  directly  from,  or 
through  arrangements  made  by,  the 
HMO  or  CMP.  as  specified  in  this 
section  and  §  §  417.442  and  417.444. 

(2)  A  Medicare  enrollee  is  also 
entitled  to  receive  timely  and  reasonable 
payment  directly  (or  have  payment 
made  on  his  or  her  behalf)  for  services 
he  or  she  obtained  from  a  provider  or 
supplier  outside  the  HMO  or  CMP  if 
those  services  meet  either  of  the 
following  conditions: 

(i)  They  are  emergency  services  or 
urgently  needed  unforeseen  services  as 
defined  in  §417.401. 

(ii)  They  are  services  denied  by  the 
HMO  or  CMP  and  found  (upon  appeal 
under  subpart  Q  of  this  part)  to  be 
services  the  enrollee  was  entitled  to 
have  furnished  by  the  HMO  or  CMP. 

(b)  Scope  of  services.  (1)  Part  A  and 
Part  B  services.  Except  as  specified  in 
paragraphs  (c)  through  (e)  of  this 
section,  a  Medicare  enrollee  is  entitled 
to  receive  torn  the  HMO  or  CMP  all  the 
Medicare-covered  services  that  are 
available  to  individuals  residing  in  the 
HMO's  or  CMP's  geographic  area,  as 
follows: 

(i)  Medicare  Part  A  and  Part  B 
services  if  the  enrollee  is  entitled  to 
benefits  undec  both  programs. 

(ii)  Medicare  Part  B  services  if  the 
enrollee  is  entitled  only  under  that 
program. 
•        •        *        •        • 

6.  In  §  417.452,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  417.452    Liability  of  Medicare  enrollees. 

(a)  Deductibles  and  coinsurance — (1) 
General  rules. 

(i)  A  Medicare  enrollee  of  an  HMO  or 
CMP  is  responsible  for  HMO  or  CMP 
charges  that  represent  applicable 
Medicare  deductible  and  coinsurance 
amounts. 

(ii)  The  amounts  that  the  HMO  or 
CMP  charges  its  Medicare  enrollees 
under  paragraph  (a)(l)(i)  of  this  section 
may  not  exceed,  on  the  average,  the 
actuarial  value  of  the  deductibles  and 
coinsurance  for  which  the  Medicare 
enrollees  would  be  responsible  if  they 
were  not  enrolled  in  an  HMO  or  CMP. 

(2)  Special  rules:  Medicare  enrollees 
of  risk  HMOs  and  CMPs.  (i)  If  a  risk 
HMO  or  CMP  reduces  the  deductible 
and  coinsurance  charges  in  accordance 
with  the  "additional  benefits"  option 
provided  in  §  417.440(b)(4)(i).  the 
enrollee  pays  less  than  would  otherwise 
be  required  under  paragraph  (a)(1)  of 
this  section. 

(ii)  A  Medicare  enrollee  of  a  risk  HMO 
or  CMP  is  not  responsible  for 
deductibles  appUcable  to  national 
coverage  decision  (NCD)  services  that 
the  HMO  or  CMP  is  not  required  to 


furnish  because  they  are  excepted  imder 
§  417.414(b)(4).  The  exemption  applies 
regardless  of  whether  the  HMO  or  CMP 
furnishes  the  services  or  the  enrollee 
obtains  them  irom  other  sources. 

(3)  Type  of  charge  and  source  of 
payment,  (i)  The  deductible  and 
coinsurance  charges  imposed  by  an 
HMO  or  CMP  may  be  in  the  form  of 
premiums,  membership  fees,  or  per-unit 
or  similar  charges. 

(ii)  The  deductible  and  coinsurance 
charges  may  be  paid  by  the  enrollee  or 
on  his  or  her  behalf  by  another 
individual,  organization,  or  entity. 
*        •        •        •        • 

7.  Section  417.586  is  revised  to  read 
as  follows: 

§417.586    Special  rules:  Payment  for 
significant  cost  national  coverage  decision 
(NCD)  services. 

(a)  Applicability.  This  section  applies 
to  NCD  services  that  a  risk  HMO  or  CMP 
is  not  required  to  furnish  because  they 
are  excepted  under  §  417.414(b)(4). 

(b)  Method  of  payment.  If  a  Medicare 
enrollee  of  a  risk  HMO  or  CMP  receives 
an  NCD  service  specified  in  paragraph 

(a)  of  this  section,  payment  for  that 
service — 

(1)  Is  in  addition  to  the  per  capita 
payments  to  the  HMO  or  CMP;  and 

(2)  Is  made  by  the  fiscal  intermediary 
or  carrier  under  the  usual  Medicare 
rules  and  methods  set  forth  in  part  405; 
part  410.  subpart  E;  part  412. 413.  or 
415.  as  appropriate;  and  subject  to  the 
requirements  of  part  424  of  Uiis  chapter. 

(c)  Exceptions.  HCFA  does  not  make 
additional  payments  under  paragraph 

(b)  of  this  section  if  the  HMO  or  CMP— 

(1)  Is  obligated  to  furnish  the  NCD 
service  as  an  "additional  benefit"  under 
§417.592;  or 

(2)  Furnishes  the  NCD  service  as  an 
optional  or  required  supplemental 
service  paid  for  by  the  Medicare 
enrollee  under  §  417.440  (b)(2)  or  (b)(3). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  July  28, 1993. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  3, 1993. 

Doniu  E.  Shalala, 

Secretary. 
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Medicare  ProgFatn;  Limits  on  Paymeftt 
to  Health  Maintenance  Organiiations 
(HMOs),  Competitive  Medical  Plans 
(CMPs),  and  Health  Care  Prepayment 
Plans  (HCPPs) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
remove  the  provision  (never 
implemented)  that  would  have  made  the 
adjusted  average  per  capita  cost 
(AAPCC)  the  absolute  limit  on  payment 
for  services  furnished  to  Medicare 
enrollees  by  an  HMO  or  CMP  with  a 
cost  contract. 

This  change  is  necessary  to  Conform 
our  rules  to  the  interpretation  of  the 
statute  as  set  forth  in  court  decisions 
relating  to  payment  of  reasonable  costs. 

This  rule  would  also  provide  for  using 
the  AAPCC  as  a  presumptive  limit, 
subject  to  exceptions,  for  HMOs  and 
CMPs  with  cost  contracts,  and  for  health 
care  prepayment  plans  (HCPPs)  that 
furnish  inpatient  hospital  care  as  well  as 
part  B  services; 

Eliminate  the  effective  incentives 
exception  that  is  currently  available  to 
HCPPs; 

Require  HCPPs  that  do  not  furnish 
inpatient  hospital  services  to  document 
that  their  costs  do  not  exceed  what 
Medicare's  cost  would  have  been  if  the 
Medicare  beneficiaries  who  received  the 
services  had  not  enrolled  in  the  HCPP; 
and  revise  the  rules  for  reporting  costs. 
DATES:  Comment  date:  We  will  consider 
comments  received  no  later  than  5  p.m. 
on  April  25, 1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  OCC-018-P,  P.O. 
Box  26688,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey  Building. 

200  Independence  Avenue,  SW., 

Washington,  DC  20201,  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore,  MD 

21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 


CXIC-18-F.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  {phone:  (202)  690-7890). 

COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Messersmith,  (202)  401-2325; 
Alfred  D'Alberto.  (410)  966-7610  (For 
full  reporting  of  costs). 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Under  the  Medicare  program  (title 
XVIII  of  the  Social  Security  Act  (the 
Act)),  HCFA  helps  pay  for  health 
services  furnished  to  eligible 
beneficiaries.  Under  "part  A"  (Hospital 
Insurance).  HCFA  pays  hospitals  and 
other  providers  of  services  for  inpatient 
hospital  services,  and  some  skilled 
nursing  facility  services,  home  health 
care,  and  hospice  care.  Under  "part  B" 
(Supplementary  Medical  Insurance), 
HCFA  helps  pay  for  physicians' 
services,  as  well  as  hospital  outpatient 
and  certain  other  medical  services. 

In  general,  HCFA  pays  for  Medicare 
part  A  and  part  B  services  under  a  fee- 
for-service  system  that  includes  a 
variety  of  payment  methods  such  as — 

•  Fee  schedules  for  physician  and 
laboratory  services  and  durable  medical 
equipment; 

•  Diagnosis-related  groups  for  most 
hospital  services  und'er  the  prospective 
payment  system  (PPS); 

•  Reasonable  costs  for  skilled  nursing  care, 
home  health  services  and  the  services  of 
certain  hospitals  not  subject  to  the  PPS;  and 

•  Reasonable  charges  for  some  supplier 
services. 
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For  part  A  services ,  HCFA  usually 
pays  the  provider  an  1,  for  part  B 
services,  the  supplie  '  who  has  accepted 
assignment  or,  if  ass  ^mept  has  not 
been  made,  the  bene  iciary.  Payment  is 
on  the  basis  of  claim ;  submitted  by  the 
provider,  supplier,  o  beneficiary  after 
the  service  has  been  umished. 

Title  XVin  of  the ;  ct  also  permits 
beneficiaries  to  enro  1  in,  and  receive 
their  Medicare  bene  ts  through,  prepaid 
health  care  organiza  ions.  These  include 
health  maintenance  >rganizations 
(HMOs),  and  compel  itive  medical  plans 
(CMPs),  with  contra(  ts  under  section 
1876  of  the  Act,  andkiealth  care 
prepayment  plans  (I-  CPPs)  with 
agreements  under  se  :tion  1833  of  the 
Act.  HMOs  and  CMI  s  are  required  to 
fiimish  the  full  rang(  i  of  Medicare 
benefits,  and  do  not  )ill  on  a  fee-for- 
service  basis  for  covi  red  services 
furnished  to  their  M  idicare  enroUees. 
Rather,  HCFA  pays  t  le  organization  in 
advance  a  monthly  a  mount  for  each 
enrolled  beneficiary,  If  the  HMO  or  CMP 
contracts  to  be  paid  i  m  a  reasonable  cost 
basis,  there  is  a  cost  -econciliation  at  the 
end  of  the  year.  HCF  \  also  pays  HCPPs 
on  a  reasonable  cost  lasis,  following 
procedures  similar  t( )  those  used  for 
HMOs  and  CMPs,  bi  t  only  for  part  B 
services.  If  an  HCPP  arranges  for  part  A 
services  for  its  enrol  ees,  the  Medicare 
intermediary  pays  tl  e  provider  for  these 
services  on  a  fee-for-  service  basis. 

As  of  March  1993,  about  2.4  million 
of  the  33  million  Me  Jicare  beneficiaries 
had  chosen  to  enroll  in  an  HMO,  CMP, 
or  HCPP. 

This  proposed  rul !  would  impose 
presumptive  limits  c  n  reasonable 
costs — 

•  For  HMOs  and  ClW  Ps  that  choose  to 
contract  with  HCFA  ot  a  reasonable  cost 
basis;  and 

•  For  HCPPs  that  fu:  nish  (to  Medicare 
enrollees)  services  in  g  sneral  acute-care 
hospitals. 

These  presumptiv  j  limits  replace 
absolute  limits  that  ^  vere  promulgated  in 


1985  but  were  never 


put  into  effect  for 


reasons  given  in  HC  'A  Ruling  No.  89- 
2,  and  explained  belbw  imder  section 
II.B.2.  This  rule  won  Id  establish  bases 


for  exceptions  to  the 


and  would  also  esta  iish  limits  on 
reasonable  costs  for  iCPPs  that  do  not 
furnish  inpatient  ho  :pital  services. 

n.  Background 

A.  HMOs.  CMPs.  an  I  HCPFs 

1.  HMOs  and  CMPs 

Under  section  187  B  of  the  Act  we  are 
authorized  to  contra  :t  with  HMOs  and 
CMPs  to  pay  them  e  ther  on  a  risk  basis 


presumptive  limit 


or  on  a  cost  basis  foi 
furnish  to  Medicare 


services  they 
snroUees.  HMOs 


and  CMPs  must  provide  all  part  A  and 
part  B  services  to  Medicare  enrollees 
entitled  to  both  part  A  and  part  B,  but 
HCPPs  may  limit  the  services  they 
provide.  Risk  HMOs  and  CMPs  receive 
monthly  capitation  payments  equivalent 
to  95  percent  of  the  adjusted  average  per 
capita  cost  (AAPCC). 

The  AAPCC  is  an  estimate  of  the 
average  per  capita  cost,  under  the  fee- 
for-service  system,  for  Medicare-covered 
services  furnished  to  Medicare 
beneficiaries  who  are  not  enrolled  in 
HMOs,  CMPs,  or  HCPPs.  HCFA's  Office 
of  the  Actuary  prepares  an  AAPCC  for 
both  aged  and  disabled  beneficiaries  for 
each  county  in  the  United  States  and 
adjusts  the  AAPCC  rates 
demographically  by  age,  sex,  Medicaid 
■  status,  and  institutional  status.  For 
example,  a  65-69  year  old  female,  who 
is  not  eligible  for  Medicaid  and  not  in 
an  institution,  might  have  a  monthly 
AAPCC  rate  of  $300  in  a  given  county. 
An  80-84  year  old  female, 
institutionalized  in  the  same  county, 
might  have  an  AAPCC  rate  of  $680. 
These  rate  differences  reflect  the  lower 
average  Medicare  costs  for  the  younger, 
non-institutionalized  benefieiar)'.  There 
are  30  demographic  groups  for  the  aged 
Medicare  population  and  30  for  the 
disabled  Medicare  population. 

Cost  HMOs  and  CMPs  receive 
monthly  interim  payments  based  on  the 
annual  operating  budget  they  submit 
before  the  beginning  of  their  contract 
year.  At  the  end  of  the  contract  year, 
they  must  submit  a  cost  report  to 
document  their  actual  costs,  as  a  basis 
for  a  final  settlement. 

As  of  March  1993,  there  were  93  risk 
HMOs  and  CMPs  with  1,603,178 
Medicare  enrollees  and  22  cost  HMOs 
and  CMPs  with  140,415  enrollees. 

2.  HCPPs 

HCPPs  are  prepaid  health  care 
organizations  that  have  agreements  with 
HCFA  to  be  paid  in  accordance  with 
section  1833(a)(1)(A)  of  the  Act.  Under 
such  an  agreement,  HCFA  pays  the 
HCPP  only  for  part  B  services.  Payment 
is  based  on  "reasonable  costs"  and  those 
costs  are  generally  determined  following 
the  methods  used  for  cost  HMOs  and 
CMPs,  as  described  under  section  II.A.l. 
of  this  preamble.  Some  HCPPs  provide 
the  full  range  of  part  B  services,  while 
others  offier  a  much  more  limited  scope. 

HCPPs  are  not  required  to  provide 
part  A  services  and  cannot  be  paid  for 
those  services  under  the  HCPP 
agreement.  Some  HCPPs  are  organized 
to  furnish  comprehensive  health  care 
services  to  their  Medicare  enrollees  and 
to  their  commercial  enrollees.  Those 
HCPPs,  which  could  elect  to  contract  as 
HMOs  or  CMPs,  furnish  or  arrange  for 


all  or  most  part  A  services.  The 
providers  of  those  part  A  services 
submit  their  claims  to,  and  are  paid  by. 
Medicare  intermediaries. 

In  March  1993,  there  were  57  HCPPs 
with  640,633  Medicare  enrollees. 

B.  History  of  Cost  Limits 

1.  Statutory  basis  for  setting  cost  limits 

Section  1861(v)(l)(A)  of  the  Act 
authorizes  us  to  establish  limits  on 
reasonable  costs  for  entities  that  are 
paid  on  a  reasonable  cost  basis.  The 
limits  must  be  based  on  estimates  of  the 
costs  necessary  in  the  efficient  delivery 
of  health  care  services.  Our  basic  goal  in 
establishing  limits  on  costs  for  HMOs, 
CMPs,  and  HCPPs  is  to  ensure  that  the 
Medicare  program  pays  no  more  for  care 
furnished  to  beneficiaries  enrolled  in 
these  organizations  than  it  would  pay 
for  services  for  beneficiaries  not 
enrolled  in  an  HMO,  CMP,  or  HCPP.  We 
consider  that  to  pay  more  than  we 
would  have  paid  under  the  fee-for- 
service  system  would  be  inefficient  and, 
thus,  an  inappropriate  use  of  Medicare 
funds. 

2.  Provisions  of  the  Regulations 

Before  1986,  the  regulations  provided 
that,  for  HMOs  and  CMPs  paying 
physicians  on  a  salaried  basis,  costs 
were  reasonable  if  they  did  not  exceed 
the  costs  for  comparable  services  in  the 
HMO's  or  CMP's  geographic  area.  Tliose 
•  costs,  however,  were  not  subject  to  the 
reasonable  charge  levels  of  the  Medicare 
fee-for-service  payment  s)rstem,  and 
HMOs  and  CMPs  were  not  required  to 
doounent  the  comparability  of  their 
costs  to  the  costs  allowed  under  that 
system. 

Costs  incurred  for  payment  to  groups 
of  physicians  (organized  either  on  a 
group  practice  or  an  individual  practice 
basis)  and  for  payment  for  other  part  B 
services  could  not  exceed  the  Medicare 
reasonable  charge  levels.  However,  with 
respect  to  physicians'  services,  most 
HMOs  ana  CMPs  were  exempted  from 
this  limit,  under  the  "effective 
incentives"  policy.  Under  this  policy, 
the  exemption  was  available  if  the 
members  of  the  group  of  physicians 
accepted  effective  incentives,  such  as 
risk-sharing,  designed  to  discourage 
uimecessary  or  unduly  costly  utilization 
of  health  services.  In  connection  with 
these  rules,  the  AAPCC  was  used  as  a 
guideline,  but  not  as  a  limit,  in  assessing 
the  reasonableness  of  the  total  costs 
incurred  by  HMOs  and  CMPs. 

The  rules  for  HCPPs  were  similar  and 
are  still  in  effect  For  HCPPs  that  pay 
physicians  on  a  basis  other  than  fee-for- 
service,  such  as  capitation,  costs  are  not 
measured  against  me  reasonable  charge 


or  other  fee-for-service  rate.  Rather, 
costs  are  measured  against  what  a 
"prudent  buyer"  would  pay  for 
comparable  services  in  the  geographic 
area.  Payments  based  on  fee-for-service 
are  generally  subject  to  Medicare 
reasonable  charge  levels.  However,  if 
the  payments  are  to  a  medical  group 
whose  members  accept  "effective 
incentives"  to  control  utilization,  the 
rayments  are  subject  to  the  "prudent 
buyer"  standard  rather  than  reasonable 
charge  levels. 

On  January  10. 1985.  at  50  FR  1314, 
we  published  a  final  rule  that 
established  a  new  part  417  containing 
the  rules  applicab^  to  prepaid  health 
care.  Section  417.532  provided  that. 
beginning  in  1986, 100  percent  of  the 
weighted  average  of  the  AAPCCs  of  each 
class  of  a  cost  HMO's  or  CMP's 
Medicare  enrollees  would  be  applied  as 
an  absolute  limit  on  the  total  amount 
payable  to  that  HMO  or  CMP.  There 
would  be  no  exceptions  and  no 
possibility  of  payments  in  excess  of  that 
limit.  The  provisions  relating  to 
effective  incentives  were  removed  from 
the  rules  for  HMOs  and  CMOPs  as  no 
longer  necessary,  but  retained  for 
HCPPs.  to  which  the  new  absolute  limit 
would  not  apply.  Although  the  new 
absolute  limit  never  went  into  effect,  the 
effective  incentives  policy  was  not 
restored  for  HMOs  and  CMPs,  and  the 
inoperative  rule  (§  417.532(a)(3))  was 
not  removed  6x)m  the  CFR. 

hi  October  1989,  HCFA  issued  HCFA 
Ruling  (HCFAR)  No.  89-2,  which  stated 
that:  "Since  the  time  that  §  417.532  of 
the  regulations  was  promulgated,  the 
courts  have  construed  the  authority  to 
set  cost  limits  under  section 
1861(v)(l)(A)  lof  the  Act]  to  support 
generalized  cost  limits  applied  on  a 

[)resumptive  basis,  but  not  absolute  cost 
imits  applied  on  a  final  or  conclusive 
basis*  •  •."  The  courts  have 
interpreted  section  1861(v)(l)(A)  of  the 
Act  as  requiring  that  a  Medicare 
provider  be  afforded  an  opportunity 
under  the  regulations  to  snow  that  in  its 
particular  case,  costs  in  excess  of  the 
applicable  cost  limits  were  reasonable 
and  therefwe  reimbursable.  Thus,  the 
court  decisions  support  application  of 
presumptive  limits,  that  is.  limits  with 
an  exception  process  that  affords  the 
cost-contracting  entity  the  opportimity 
to  qualify  for  additional  payments  if  it 
can  show  that  its  excess  costs  are 
justified  as  "reasonable." 

As  a  result  of  the  policies  discussed 
above,  we  have  not  accumulated  data 
that  would  show  whether  the  furnishing 
of  health  care  services  by  cost  HMOs 
and  CMPs.  and  HCPPs  is  cost-effective 
as  compared  to  the  furnishing  of  those 


services  under  the  Medicare  fee-for- 
service  system. 

m.  Provisions  of  the  Proposed  Rule 

A.  Provisions  Applicable  to  HMOs  and 
CMPs.  and  to  HCPPs  That  Furnish 
Inpatient  Hospital  Services 

1.  Background 

Since  HCPP  agreements  pertain  only 
to  part  B  services.  HCFA  makes 
payment  directly  to  the  providers  for 
part  A  services  himished  to  HCPP 
enrollees.  However,  some  HCPPs 
"furnish  inpatient  services"  in  the  sense 
that  they  make  the  arrangements  for 
enrollees  to  receive  those  services,  and 
pay  applicable  Medicare  coinsurance 
and  deductibles  in  return  for  a  premium 
from  the  enrollee.  Like  HMOs,  HCPPs 
that  fiimish  both  part  A  and  part  B 
services  would  generally  have  an 
incentive  to  use  more  cost-effective  part 
B  services  when  possible,  rather  than 
more  expensive  part  A  services. 

However,  if  we  imposed  a  cost  limit 
only  on  the  services  we  reimburse 
through  the  HCPP  agreement  (that  is, 
part  B  senices),  it  would  create  an 
incentive  for  the  HCPP  to  shift  costs  by 
authorizing  more  expensive  part  A 
services  (which  will  be  reimbursed 
directly  to  the  provider),  rather  than 
part  B  services  that  would  be  subject  to 
the  limit.  Accordingly,  to  avoid 
potentially  inappropriate  increases  in 
part  A  utilization,  we  propose  to  apply 
the  aggregate  part  A  and  part  B 

i>resumptive  limit  to  all  costs  incurred 
orMedicare beneficiaries eiut>lled  in 
HCPPs  that  furnish  inpatient  hospital 
services.  If  the  aggregate  costs  exceed 
the  limit,  the  HCPP  would  be 
considered  to  have  an  overclaim  for  its 
part  B  services.  (The  limit  would  apply 
to  HCPPs  that  furnish  inpatient  care  in 
hospitals  commonly  referred  to  as 
"general  acute-care"  or  "short-stay" 
hospitals,  as  distinguished  frxim 
psychiatric  or  rehabilitation  hospitals  or 
other  chronic  or  long-term  hospitals.] 

2.  Presumptive  Limit 

The  presumptive  limit  on  costs  would 
be  100  percent  of  the  weighted  average 
of  the  AAPCCs  of  each  class  of  Medicare 
enrollees.  Since  the  AAPCC  is  based  on 
the  costs  of  ail  Medicare  services 
received  by  beneficiaries,  as  a 
presumptive  limit  it  must  be  applied  to 
the  total  cost  of  all  Medicare-covered 
services  received  by  the  Medicare 
enrollees,  including  all  part  A  and  part 
B  services,  whether  furnished  by  the 
prepaid  health  care  organization  or 
obtained  from  other  sources.  In  other 
words,  all  costs  attributable  to  Medicare 
enrollees,  whether  paid  by  the 
organization  or  paid  by  Medicare's 
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intennediaries  and  carriers,  would  be 
totaled  and  compared  to  the 
presumptive  limit. 

We  note  that  we  plan  to  consider 
adjustment  to,  or  a  replacement  for,  the 
AAPCC  as  the  basis  for  payment  to  risk 
HMOs  and  CMPs.  If  we  make  any  such 
changes,  we  might  also  need  to  modify 
using  the  AAPCX]  as  the  basis  for  the 
presumptive  limit.  This  would  involve 
additional  rulemaking  activity. 

3.  Exception  Process 

If  costs  exceed  the  presumptive  limit, 
there  would  be  an  exceptions  process 
that  would  permit  payments  in  excess  of 
the  limit,  for  either  of  the  following 
reasons: 

a.  Special  needs.  The  Medicare 
enrollees  have  special  needs  that  require 
a  volume  and  intensity  of  services  that 
exceeds  the  average  for  Medicare 
beneHciaries  of  the  same  age  and  sex 
living  in  the  same  service  area. 

•  For  exceptions  based  on  special  needs, 
we  are  proposing  the  methodology  discussed 
under  section  IV  of  this  preamble. 

•  If,  after  application  of  that  methodology, 
the  organization  wished  further  review,  it 
could  present  additional  documentation  for 
HCFA's  consideration.  The  organization 
could  seek  such  further  review  if  HCTA 
found  that  the  organization  did  not  meet 
HCFA's  standards  for  special  needs  or  the 
HMO  or  CMP  believed  that  not  enough 
money  was  being  allowed  for  its  special 
nwds  enrollees. 

b.  Extraordinary  circumstances.  There 
were  extraordinary  circumstances 
beyond  the  control  of  the  organization. 
The  circumstances  include,  but  are  ngt 
limited  to,  strikes,  Hre,  earthquake, 
flood  or  similar  unusual  occxurences 
with  substantial  cost  effects. 

For  exceptions  based  on  extraordinary 
circumstances,  the  HMO  or  CMP  would 
be  required  to  submit  to  HCFA 
information  dociunenting  the  particular 
extraordinary  circumstances  that  it 
believes  constitute  iustiHcation  for 
additional  payments  and  the  amount  of 
additional  payments  justified  by  the 
extraordinary  circumstances. 

4.  Decision  Not  to  Restore  the  Effective 
Incentives  Exception 

We  would  not  restore  the  effective 
incentives  exception  that  was  deleted 
from  the  regulations  when  we 
promulgated  the  absolute  limitation  on 
payment  to  cost  HMOs  and  CMPs  in 
1985. 

The  existence  of  "effective 
incentives"  was  used  by  HCFA  as  a 
proxy  for  efficiency.  We  are  now  using 
the  presumptive  limit  as  a  proxy  for 
efficiency,  and  we  believe  this  is  a  more 
appropriate  standard. 
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5.  Exemption  E  ised  on  Number  of 
Medicare  Enrolees 


rule,  HCFA  could 
with  fewer  than 
e^irollees  from  the  cost 
consecutive  years, 
fy  additional  criteria 
organizations  must  meet  in 
for  this  exemption. 


Under  the  proposed 
exempt  organia  ations 
500  Medicare 
limits  for  up 
HCFA  could 
that  these 
order  to  qualifj 


to  2 
specif 


6.  EffectofHavJng 
2  Consecutive 

HCFA  could 


a  Final  Overclaim  for 
''ears 


i  lerminate  contracts  with 
organizations  t  tat  have  a  final  overclaim 
for  at  least  2  co  isecutive  years.  Final 
overclaim  meai  is  that,  after  application 
of  the  exceptio  i  process,  the 
organization  st  11  has  excess  claims  that 
it  cannot  justif  as  "reasonable."  The 
rationale  for  teimination  is  that 
organizations  vf  ith  final  overclaims  are 
inefficient  as  compared  to  the  fee-for- 
service  system,  and  it  is  not  prudent  for 
HCFA  to  contii  ue  to  contract  with 
inefficient  orga  nizations. 

/^plicable  to  HCPPs  That 
atient  Hospital 


B-  Provisions 

do  not  Fumish^npt 

Seivices 


1.  Criteria  for  I  easonableness 

The  costs  inc  urred  by  the  HCPP  for 
physicians'  ser  /ices  and  other  part  B 
supplier  servic  )s  would  be  considered 
reasonable  if  ti  ey  did  not  exceed,  in  the 
aggregate,  the  amount  that  HCFA  would 
pay,  in  the  aggi  egate,  for  those  services 
if  they  were  fui  nished  to  beneficiaries 
not  enrolled  in  the  HCPP  or  any  other 
prepaid  health  care  plan.  HCPP  costs 
would  be  comj  ared  to  costs  under  the 
usual  fee-for-s«trvice  payment  methods, 
based  on  fee  sc  ledules,  reasonable 
charge  limits,  ( r  reasonable  cost  limits, 
whichever  is  a  ipropriate  for  the 
particular  serv  ces.  The  aggregate 
amount  would  include  an  amount 
equivalent  to  t  le  costs  of  claims 
processing. 

2.  Doaunentatjon  of  Services 

•  Participati: 
to  include  in 
documentation 
their  Medicare 
billing  codes. 

•  Organizatio4s 
participation  as 
to  demonstrate 
system  that  enafa)es 
documentation 

•  Failure  to 
documentation 
for  termination 
agreement. 


ii^ 


the  r 


We  would  a^iend 
include  the 


HCPPs  would  be  required 
cost  reports 

each  service  furnished  to 
enrollees,  using  the  Medicare 


n 
t  latl 


seeking  an  agreement  for 
HCPP  would  be  required 
they  have  in  place  a 
them  to  comply  with  the 
r^uirement. 

ply  with  the 
requirement  would  be  a  basis 
nonrenewal  of  the 


iccm 


§41 7.800(b),  to 
do  :umentation  requirement. 


3.  Removal  of  "Effective  Incentives" 
Provision 

We  would  remove  the  effective 
incentives  provisions  that  appear  in 
§417.802(2)(ii)(B)  and  (b)(3)(ii)  of  the 
current  HCFA  rules.  We  believe  that  all 
HCPPs  should  be  subject  to  the 
requirement  that  payment  for  services 
furnished  to  their  Medicare  enrollees 
not  exceed  the  estimate  of  what  HCFA 
would  have  paid  for  those  services 
under  the  fee-for-service  system.  We 
believe  that  a  more  effective  way  to 
ensure  that  outcome  is  to  use  the 
presumptive  limit  for  HCPPs  that 
furnish  inpatient  hospital  services,  and 
to  use  reasonable  charges  to  define 
reasonable  costs  for  other  HCPPs. 

IV.  Methodology  for  Calculating 
Payments  in  Excess  of  the  Presimiptive 
Limit  (Additional  Pa3rments) 

Note:  We  believe  that  HMOs.  CMPs.  and 
HCPPs  will  be  particularly  interested  in  this 
methodology,  and  we  are  receptive  to 
suggestions  for  alternative  methodologies. 
Any  proposed  alternatives  must  specifically 
address  how  that  methodology  would  ensure 
that  HCFA  pays  no  more  for  care  to 
beneficiaries  enrolled  in  these  organizations 
than  it  would  pay  for  their  care  if  the 
beneficiaries  were  not  so  enrolled. 

The  methodology  discussed  below 
applies  only  to  HMOs  and  CMPs,  and  to 
HCPPs  that  furnish  inpatient  hospital 
services.  It  pertains  only  to  determining 
whether  we  can  make  additional 
payments  based  on  special  needs  of 
Medicare  enrollees.  We  use  the  term 
"sicker  than  average  erm)llment"  to 
mean  enrollees  who  require  a  volume 
and  intensity  of  services  that  exceeds 
the  average  for  Medicare  beneficiaries  of 
the  same  age  and  sex,  living  in  the  same 
geographic  area. 

A.  Background 

1.  The  Act 

Section  1861(v)(l)(A)  of  the  Act 
authorizes  us  to  establish  limits  on  costs 
for  entities  paid  on  a  reasonable  cost 
basis  so  that  the  Medicare  payment  does 
not  exceed  the  "estimates  of  the  costs 
necessary  in  the  efficient  delivery  of 
needed  health  services".  Section 
1861(v)(l)(A)  also  gives  us  flexibility  for 
setting  those  limits. 

2.  The  Courts 

The  coiuts  have  indicated  that 
absolute  limits  on  costs  are  not 
acceptable,  but,  to  date,  appear  to 
approve  of  presumptive  limits.  A 
presumptive  limit  means  that  the 
organization  may  obtain  additional 
payments,  that  is,  payments  above  that 
limit,  if  it  can  document  that  such 
payments  are  justified,  using  reasonable 


criteria  to  estimate  payable  amounts  in 
excess  of  the  limits. 

3.  Proposal 

We  are  proposing  to  establish  100 
percent  of  the  wei^ted  average  of  the 
AAPCC  as  the  presimiptive  limit  for 
HMOs  and  CMPs,  and  for  HCPPs  that 
furnish  inpatient  hospital  services.  We 
consider  the  presumptive  limit  to  be  a 
proxy  for  whether  or  not  the  HMO, 
CMP,  or  HCPP  is  delivering  needed 
health  services  efficiently.  In  other 
words,  we  consider  an  organization 
with  total  costs  below  the  presumptive 
Umit  to  be  operating  more  efficiently 
than  Medicare  operates  under  the  fee- 
for-service  system.  Conversely,  we 
consider  organization  with  costs  above 
the  presiunptive  Umit  to  be  operating 
less  efficiently. 

B.  Methodology 

The  methodology  discussed  below  is 
based  on  the  fact  that,  generally  in 
health  care  financing,  a  small  number  of 
high-cost  cases,  called  "outliers," 
account  for  a  large  percentage  of 
outlays.  For  example,  in  1989,  in  the 
Medicare  program,  about  90  percent  of 
persons  served  accounted  for  only  37 
percent  of  the  outlays,  while  the 
remaining  10  percent  of  persons  served 
required  63  percent  of  the  outlays. 

In  order  to  estimate  what  percentage, 
if  any,  of  an  organization's  costs  is 
attributable  to  inefficiency,  we  would 
compare  the  average  annual  per  capita 
cost  for  the  organization's  non-outliers  • 
with  the  average  annual  per  capita  cost 
for  non-outliers  under  the  fee-for-service 
system.  If  the  organization's  average  for 
non-outliers  were  less  than  the  fee-for- 
service  average,  we  would  consider  the 
organization  to  be  operating  more 
efficiently  than  Medicare  operates  under 
the  fee-for-service  system.  We  would 
make  the  assumption  that,  since  the 
organization  operates  efficiently  for  its 
non-outhers  (who  constitute  the 
majority  of  its  enrollment]  its  costs  in 
excess  of  the  presumptive  limit  are 
attributable  to  a  sicker  than  average 


enrollment.  We  would  pay  any  excess 
costs  that  are  otherwise  allowable. 

However,  if  the  organization's  average 
for  non-outliers  exceeded  the  fee-for- 
service  average,  we  would  consider  it  to 
be  operating  less  efficiently  than 
Medicare  operates  under  the  fiee-for- 
service  system.  If,  for  example,  the 
organization's  average  exceeded  the  fee- 
for-service  average  by  3  percent,  we 
would  consider  that  the  organization's 
services  cost  3  percent  more  than 
Medicare  would  have  paid  for  those 
services  under  the  fee-for-service 
system.  We  would  assess  a  presumptive 
overpayment  of  3  percent  on  the 
organization's  total  costs  for  services  to 
Medicare  enrollees,  that  is,  costs  for 
both  outliers  and  non-outliers. 

C.  Application  and  Example 

The  methodology  consists  of  3  stages: 
Stage  1.  Determine  whether  the 

organization's  total  costs  exceed  the 

presumptive  limit. 

Example  of  Stage  1:  (a)  Determine  the 
presumptive  limit  on  the  organization's  costs 
for  Medicare  enrollees,  which  is  100  percent 
of  the  weighted  average  of  the  AAPCC's  of 
each  class  of  Medicare  beneficiaries. 

Presumptive  limit:  54,230,000. 

b.  Determine  the  organization's  total  costs 
for  its  Medicare  enrollees,  that  is,  part  A  and 
part  B  costs,  both  in-plan  and  out-of-plan, 
and  administrative  costs. 
Audited  Cost  Report  Costs  I  ...      $1,500,000 
In-plan  hospital  &  SNF  costs  ..         2,700.000 
Out-of-plan  costs,  parts  A  4  B  800.000 

Total  Costs 5,000,000 

>  Costs  on  the  cost  report  currently  include 
costs  for  in-plan  part  B  services  (except  hos- 
pital outpatient  department  services^  costs 
for  part  A  services  other  than  hospital  and 
SIMF,  and  administrative  costs.   , 

c  Determine  whether  the  organization's 
total  costs  exceed  the  presumptive  limit 

Total  costs $5,000,000 

Presumptive  limit (4,230.000) 

Presumptive  overpayment ...  770,000 

•  If  the  costs  were  equal  to,  or  less 
than,  the  presumptive  limit.  HCFA 
would  pay  the  total  allowable  costs  for 
the  otganization's  Medicare  enrollees. 


•  Since  there  is  a  presumptive 
overpajrment,  the  process  would 
continue  to  Stage  2.  (HCFA  would  give 
the  oiganization  written  notice  and 
opportunity  to  respond  in  accordance 
with  §  417.532(a)(6)  of  the  proposed 
rules.) 

To  carry  out  Stage  2,  we  need  the 
annual  outlier  cost  threshold,  which 
HCFA  establishes  on  a  national  or 
regional  basis,  to  distinguish  "outlier 
costs"  from  "non-outlier  costs."  For 
example,  if  the  threshold  is  $39,000.  the 
costs  for  all  beneficiaries  whose  costs 
exceed  $39,000  would  be  outlier  costs, 
and  the  costs  for  all  beneficiaries  whose 
annual  costs  are  equal  to.  or  less  than, 
$39,000  would  be  considered  "non- 
outlier  costs."  HCFA's  determination  of 
the  outlier  threshold  is  discussed  imder 
section  VI  of  this  preamble.  The 
organization  would  determine  its  costs 
for  outliers  using  HCFA's  payment 
methods  such  as  fee  schedules, 
reasonable  charge  limits,  and  reasonable 
cost  limits,  as  appropriate. 

Stage  2.  Determine  whether  the 
average  annual  per  capita  non-outlier 
cost  for  the  organization's  Medicare 
enrollees  exceeds  the  average  non- 
outlier  costs  for  the  fee-for-service 
beneficiaries  in  the  organization's 
service  area. 

a.  If  the  average  for  the  organization's 
enrollees  is  equal  to.  or  less  than,  the 
average  for  the  fee-for-seivice 
beneficiaries,  there  is  no  final 
overpayment.  As  noted  above,  the 
presumption  is  that  the  organization  is 
also  efficient  in  furnishing  services  to 
outlier  enrollees. 

b.  If  the  average  cost  for  the 
organization's  non-outlier  enrollees 
exceeds  the  average  cost  for  the  fee-for- 
service  beneficiaries,  the  process 
continues  to  stage  3. 

Stage  3.  Determine  how  much  of  the 
organization's  presumptive 
overpayment  is  attributable  to  sicker 
than  average  enrollment,  and  how  much 
to  inefficiency. 

Examples  of  stages  2  and  3. 
Stage  2: 


Total  costs 

Outlief  costs 


Non-outlier  costs  „ „. 

Number  of  noo-outUers  ._ !.™""™!!..„."1""""""!!""".""!!!!"!! 

Average  annual  cost  for  non-outliers,  weighted  l)y  the  AAPCC  factoii  age."Mxrinstti^^ 
Medfcaid  status,  and  geographic  area. 


Fee-(of-serv»ce 
beneficiaries 


$100,000,000 
(25.000,000) 


75,000,000 
30,000 

2,500 


PlanenroHees 


$5,000,000 
(1.500.000) 


3,500,000 
1.375 

2.545 


The  average  non-outlier  cost  for  the 
organization's  Medicare  enrollees  exceeds 


the  average  non-oudier  costs  for  fee-for- 
service  beneficiaries  by  S45. 


Stage  3:  Divide  the  excess  average  cost  by 
the  average  claimed  costs  to  determine  the 
inefficiency  factor 


$4S  .,_.^  ,         -_^_ 

I2S4S 

The  inefficiency  factor  represents  HCFA's 
estimate  of  the  percentage  by  which  the 
ot^ganization's  costs  exceeded  HCFA's 
estimate  of  the  costs  for  all  the  organization's 
Medicare  enrollees  if  HCFA  had  paid  for 
their  care  under  the  fee-for-service  system. 
Determine  the  fmal  overclaim  amount  by 
applying  the  1.77  percent  "inefficiency 
factor"  to  the  total  costs  attributable  to  the 
organization's  Medicare  enrollees,  as  follows: 

Total  Costs  $5,000,000 

Inefficiency  Factor x  .0177 

Final  Overclaim 588,500 

If  the  organization  chooses  to  submit 
additional  docimientation  in  support  of 
higher  additional  payments  after  application 
of  this  methodology,  the  final  overclaim 
amount  may  be  adjusted. 

In  this  example  of  a  presumptive 
overpayment  of  $770,000,  the  final  overclaim 
or  disallowance  is  $88,500.  The  organization 
would  receive  $681,500  ($770,000  minus 
$88,500)  in  additional  payments  because  of 
the  exceptions  process.  In  other  words, 
HCFA  would  estimate  that  $681,500  of  the 
presimiptive  overpayment  is  attributable  to  a 
sicker  than  average  enrollment  and  $88,500 
is  attributable  to  inefficiency.  HCFA  would 
pay  the  amount  attributable  to  a  sicker  than 
average  enrollment. 

V.  Options  Considered 

A.  Options  Considered  for  the 
Presumptive  Limit 

Our  primal^  goal  in  setting  limits  for 
coordinated  care  organizations  is  to 
ensure  that  we  do  not  pay  more  for 
Medicare  beneficiaries  enrolled  in  these 
organizations  than  we  would  pay  if  the 
beneficiaries  were  not  so  enrolled.  The 
AAP(X  is  an  estimate  of  the  average  per 
capita  cost  for  Medicare  beneficiaries 
who  receive  their  Medicare-covered 
services  in  the  fee-for-service  sector, 
that  is.  Medicare  beneficiaries  who  are 
not  enrolled  in  HMOs,  CMPs,  or  HCPPs. 
Because  it  is  a  per  capita  estimate  based 
on  100%  of  the  costs  for  these 
beneficiaries  in  a  geographic  area,  we 
consider  it  to  be  an  excellent  basis  for 
estimating  the  aggregate  amoimt  that 
HCFA  would  have  paid  for  HMO,  CMP, 
and  HCPP  enrollees  if  they  had  not  been 
so  enrolled. 

HCFA  has  used  the  AAPCC  in 
connection  with  cost  limits  or  other 
controls  for  prepaid  health  care 
organizations  as  follows: 

1.  Before  1985,  under  a  demonstration,  as 
the  basis  for  payment  to  risk  HMOs. 

2.  Beginning  in  1985,  as  the  basis  for 
payment  to  risk  HMOs  and  CMPs. 

3.  As  the  basis  for  calculating  payments  for 
an  earlier  model  of  risk  HMO  that  was 
repealed  when  the  currant  HMO  and  CMP 

~  risk  program  was  enacted. 

4.  Before  1986,  as  a  guideline  for  cost 
HMOs. 
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S.  As  the  basis  foi  a  proposed  absolute  cost 
limit  for  cost  HMOi  and  CMPs  promulgated 
to  be  effective  in  19  )6.  but  never 
implemented. 

In  HCFA  Rulin  ;  89-2,  we  indicated 
that  the  courts  "i  ive  construed  the 
authority  to  set  c<  st  limits  under  section 
1861(v)(l)(A)  [of  I  he  Act)  to  support 
generalized  cost  1  mits  applied  on  a 
presumptive  basi  •<." 

We  considered  two  options.  First,  we 
considered  using  100  percent  of  the 
AAPCC  as  a  guid  !line,  as  we  had  done 
before  promulgat  on  of  the  1985 
regulation  establi  ihing  the  AAPCC  as  an 
absolute  limit.  Se  :ond,  we  considered 
using  100%  of  thi  t  AAPCC  as  a 
presumptive  limi ;. 

Application  of  i  guideline  simply 
triggers  a  closer  s  xutiny  of  the  claimed 
costs.  Use  of  a  pn  isumptive  limit  with 
an  exceptions  pn  cess  provides  a  clearer 
standard  for  detei  mining  the  amount  of 
payment.  We  exp  set  that  a  presimiptive 
limit  will  provid<  incentives  for  more 
efficient  operatic  i,  because 
overpayments  wi  1  be  determined  imless 
the  organization  can  document  that 
additional  paymc  nts  are  appropriate 
either  (1)  becaus<  of  a  sicker  than 
average  enrollme  it  or  (2)  because  of 
extraordinary  cir  :imistances.  For  this 
reason,  we  belieM  b  the  use  of  a 
presumptive  limC  better  serves  the 
intent,  articulatea  in  section 
1861(v)(l)(A)  of  tie  Act,  of  using 
Medicare  monies  only  to  pay  for  the 
efficient  delivery  of  needed  health 
services. 

B.  Options  Consi  iered  for  Methodology 
for  Calculating  E  iceptions  for  a  Sicker 
Than  Average  Ei  rollment 

We  considered  four  options  for  a 
methodology  to  i  se  in  estimating  what 
portion,  if  any,  o  an  organization's 
presumptive  ove  payment  was 
attributable  to  in  sfficiency.  Two  of  the 
options  addressed  only  part  B  costs,  and 
administrative  costs.  The  other  two 
approaches  addr  »ssed  the  full  range  of 
costs  for  Medicaj  e  enrollees. 

First,  we  consi  iered  setting  absolute 
limits  for  the  org  mization's 
administrative  ai  id  part  B  costs  based  on 
fee-for-service  pi  yments.  The  final 
overpayment  or  (  isallowance  would 
have  been  the  an  ount  by  which  (1)  the 
organization's  aj  ^regate  payments  for 
part  B  service  e  :ceeded  Medicare's 
aggregate  payments  for  the  same 
le  organization's 
itive  costs  exceeded 
/e  administrative  costs, 
not  address  our 
concerns  about  the  inappropriate 
utilization  of  pai  t  A  services  ihd  would 
not  have  recogni  »d  the  efficiencies  that 
>y  using  outpatient 


services  and  (2)  ^ 
relative  adminisi 
Medicare's  relet 
This  approach  ( 


can  be  achieved 


services  rather  than  inpatient  services, 
as  most  prepaid  health  care 
organizations  do. 

Second,  we  considered  calculating 
averages  of  volume  and  price  for  part  B 
services,  comparing  the  organization's 
average  price  and  volimie  with  the 
Medicare  fee-for-service  average.  The 
final  overpayment  or  disallowance 
would  have  been  based  on  whether  the 
organization  exceeded  Medicare 
averages  for  price,  or  volume,  or  both. 
The  disallowance  for  overpayments  on 
the  price  side  would  have  been  the 
amount  by  which  the  organization's 
average  price  exceeded  Medicare's  fee- 
for-service  average.  The  disallowance 
for  overpayments  on  the  volume  side 
would  have  been  in  the  form  of 
reductions  to  allowable  administrative 
costs,  using  the  rationale  that  we  should 
not  pay  100%  of  administrative  costs  to 
an  organization  that  is  not  managing 
care,  as  evidenced  by  its  higher  volimie. 

Both  of  these  options  would  have 
required  organizations  to  document  all 
services  on  an  individual  basis. 
However,  they  focused  only  on  part  B 
and  administrative  costs.  They  did  not 
take  into  consideration  the  entire  range 
of  services.  We  believe  that  HMOs  and 
CMPs  and  HCPPs  that  furnish  inpatient 
hospital  services  should  be  held 
accountable  for  all  of  the  Medicare- 
covered  services  received  by  their 
Medicare  enrollees,  whether  furnished 
by  the  plan  or  obtained  from  other 
sources.  For  this  reason,  we  considered 
the  two  following  options,  both  of 
which  use  an  outlier-based  approach. 
The  first  option  looked  only  at  the 
organization's  outlier  costs  in  relation  to 
outlier  costs  in  the  comparable  fee-for- 
service  area.  We  realized  that  we  could 
not  Umit  our  review  to  outlier  costs 
because  outliers  are,  by  definition,  not 
representative  of  the  relevant  costs  by 
which  HCFA  may  judge  whether  a 
prepaid  health  care  organization  is 
efficient  or  inefficient  in  comparison 
with  the  fee-for-service  sector  overall. 

The  second  option  was  the  one 
described  in  this  preamble.  We 
concluded  it  was  the  best  approach  for 
three  reasons. 

•  When  compared  to  the  other  outlier 
approach,  it  was  more  in  consonance  with 
the  statutory  directive  to  make  estimates  of 
the  costs  for  the  efficient  provision  of  needed 
health  services. 

•  A  calculation  based  on  outliers  imposes 
manageable  administrative  requirements  on 
the  organization  because  outliers  comprise  a 
small  percentage  of  enrollees  and  because 
most  coordinated  care  organizations  must 
track  costs  for  outliers  in  order  to  receive 
payments  from  their  reinsurers. 

•  Unlike  the  first  two  options,  this 
approach  examines  all  of  the  Medicare 
services  and  costs  and  thus  holds  the 


organization  accountable  for  ail  the 
Medicare-covered  services  received  by  its 
enrollees. 

C.  Options  Considered  for  HCPPs  That 
do  not  Furnish  Inpatient  Hospital 
Services 

Our  primaiv  goal  in  setting  limits  for 
prepaid  health  care  organizations  is  to 
enstire  that  we  do  not  pay  more  for 
Medicare  beneficiaries  enrolled  in  these 
organizations  than  we  would  pay  if  the 
beneficiaries  were  not  so  enrolled.  We 
consider  Medicare  fee-for-service 
payment  amounts  for  individual 
services  to  be  the  most  appropriate 
proxy  for  the  amount  that  Medicare 
would  have  paid  for  a  group  of  HCPP 
enrollees  if  those  beneficiaries  were  not 
so  enrolled.  As  discussed  above,  we  also 
consider  the  AAPCC,  which  is  derived 
bom  Medicare  fee-for-service  payment 
amounts,  to  be  an  appropriate  estimate 
of  total  Medicare  fiee-for-service  costs  for 
a  group  of  Medicare  beneficiaries.  In 
addressing  changes  to  the  regulations 
governing  allowable  payments  to  these 
HCPPs,  we  considered  three  options. 

First,  we  considered  making  only 
technical  changes  to  the  ourent 
regulations  by  updating^them  to  reflect 
the  movement  in  fee-for-service 
Medicare  away  from  reasonable  charge- 
based  payment  to  fee  schedules  for 
physician  and  lab  services  and  durable 
medical  equipment.  Under  this  option, 
we  would  have  retained  the  effective 
incentives  provisions.  This  approach 
was  not  consistent  with  our  primary 
goal. 

Second,  we  considered  using  the  part 
B  AAPCC  plus  an  appropriate  amount 
for  administrative  costs.  We  discarded 
this  option  because  it  might  constitute 
an  incentive  for  these  HCPPs  to  allow  or 
encourage  their  Medicare  enrollees  to 
seek  part  A  services  for  medical 
conditions  for  which  part  B  services 
would  be  equally  or  even  more 
appropriate,  but  might  bring  the  HCPPs' 
incurred  costs  above  the  part  B  AAPCC. 

Third,  we  considered  using  aggregate 
Medicare  payment  levels  for  individual 
part  B  services  to  define  "reasonable 
cost"  for  these  HCPPs.  We  selected  this 
approach  because  we  believe  it  is 
consistent  with  our  primary  goal.  We 
also  considered  whether  it  would  be 
fieasible  to  specify  an  appropriate 
volume  of  services.  We  concluded  that, 
at  this  time,  we  do  not  have  sufficient 
data  to  determine  appropriate  volume 
for  part  B  services  for  HCPP  enrollees, 
so  a  volume  formula  is  not  included  in 
this  proposed  rule. 

VI.  Outlier  Threshold 

In  setting  the  amount  of  the  outlier 
threshold,  we  are  concerned  that  it 


include  an  adequate  niunber  of  high 
cost  beneficiaries,  without  including 
such  a  substantial  proportion  of  costs 
that  its  utility  as  a  measure  of  efficient 
behavior  is  limited.  Because  in  general 
in  health  care  financing  a  small  number 
of  individuals  accoimt  for  a  large 
percentage  of  outlays,  finding  an 
appropriate  balance  between  the 
percentage  of  total  costs  represented  by 
the  outlier  threshold  and  the  percentage 
of  beneficiaries  represented  is  difficult. 
.  There  is  a  range  of  reasonable  choices. 

Using  1989  data  simunarized  in  the 
table  below,  we  examined  the 
relationship  between  the  cumulative 
percentage  of  persons  served  and  the 
cumulative  percentage  of  program 
payments  to  determine  a  reasonable 
outlier  threshold.  At  the  low  end  for  a 
potential  outlier  threshold,  we  beheve  a 
figure  that  accoimts  for  about  2  percent 
of  beneficiaries  and  about  25  percent  of 
oudays  is  reasonable.  At  the  high  end, 
we  believe  a  figure  that  accoimts  for 
about  0.3  percent  of  beneficiaries  and 
about  7  percent  of  total  outlays  is 
reasonable.  The  approximate  mid-point 
between  these  two  ends  is  the  1  percent 
of  beneficiaries  who  accoimt  for  about 
16  percent  of  total  payments. 

We  are  proposing  to  set  the  outlier 
threshold  at  the  lowest  annual  per 
capita  amount  that  we  project  to 
account  for  the  1  percent  of  Medicare 
beneficiaries  with  the  highest  annual 
per  capita  outlays.  In  1989,  that  amount 
was  about  $39,000. 

For  1993,  the  annual  per  capita 
amount  that  we  project  to  account  for 
the  1  percent  of  Medicare  beneficiaries 
with  the  highest  annual  per  capita 
oudays  is  $55,000.  Outlays  on  behalf  of 
this  group  of  Medicare  beneficiaries 
would  account  for  about  16  percent  of 
total  outlays. 

1989  Data 


Part  A  and  Part 
B  payments  per 
person  served 

Cumulative 
percent  per- 
son served 

Cumulative 
percent  pro- 
gram pay- 
ments 

$5,000 

10,000 

20,000 

30,000  

39,000      

40,000  

50,000  

60,000  

62.4 
90.4 
96.2 
98.2 
99.0 
99.1 
99.5 
99.7 
99.8 
99.9 

21.6 
37.9 
61.7 
76.2 
84.0 
84.9 
90.0 
930 

70,000  

947 

100,000 

97  6 

Using  a  set  percentage  of 
beneficiaries,  for  example,  1  percent  as 
we  are  proposing  here,  instead  of  a  set 
dollar  figure  eliminates  the  need  to 
determine  an  inflation  factor.  The 
amount  of  the  outlier  threshold  would 


increase  by  the  change  in  the  annual  per 
capita  amount  that  we  project  to 
account  for  the  1  percent  of  Medicare 
beneficiaries  with  the  highest  annua] 
per  capita  outlays. 

Vn.  Other  Proposed  Changes 

A.  Full  Reporting 
1.  Background 

Most  HMOs  and  CMPs  paid  on  a  cost 
basis  have  elected  under  section 
1876(h)(2)  of  die  Act  (as  implemented 
by  §  417.532(c)  of  the  regulations)  to 
allow  HCFA  to  process  all  bills  for 
hospital  and  skilled  nursing  faciUty 
services  furnished  to  their  Medicare 
enrollees.  Under  this  election,  HCFA 
simply  performs  a  service  (bill 
processing  and  payment)  for  the  HMO 
or  CMP.  The  HMO  or  CMP  audiorizes 
the  services  and  retains  responsibility 
for  coordination  of  those  services  with 
other  services  it  furnishes  to  its 
Medicare  enrollees. 

Section  417.576(b)(2)(i)  implements 
the  requirement  of  section  1876(h)(4)(A) 
of  the  Act  that  the  HMO  or  CMP  report 
its  "per  capita  incurred  cost".  However, 
cost  HMOs  and  CMPs  have  not  been 
reporting  the  part  A  costs  paid  by  the 
Medicare  intermediaries.  For  those 
services,  they  currently  report  only  the 
deductibles  and  coinsurance.  When  the 
regulations  that  would  have  imposed  an 
absolute  limit  were  developed,  the  cost 
report  was  revised  to  include  the  part  A 
costs  paid  by  Medicare  intermediaries. 
However,  because  the  absolute  limit 
pohcy  was  never  implemented,  the 
revised  cost  report  instructions  were  not 
implemented  either. 

We  propose  to  amend  §  417.576  to 
make  clear  that  the  incurred  per  capita 
costs  in  the  cost  report  must  incluoe  the 
costs  of  hospital  and  skilled  nursing 
facility  services  paid  by  Medicare 
intermediaries  at  the  election  of  the 
HMO  or  CMP. 

B.  Technical  Amendments 

1.  In  §  417.1,  we  would  add  a 
definition  of  "furnished",  to  make  clear 
that  in  part  417,  the  term  means  made 
available  by  the  HMO,  CMP,  or  HCPP 
either  directly  or  under  arrangements  it 
makes  with  other  entities. 

2.  In  §  417.800.  we  would  revise 
paragraph  (c)(2)(ii)  to  conform  to  the 
statutory  provision  and  long-standing 
practice,  under  which  the  following  are 
deducted  from  the  reasonable  cost 
incurred  by  the  HCPP: 

•  An  amount  equal  to  20  percent  of  that 
cost,  representing  the  Medicare  coinsurance. 

•  The  actuarial  equivalent  of  the  Medicare 
part  B  deductible. 

3.  We  also  propose  to  remove,  as 
outdated,  the  following  sections  and 


psragraplis  tint  wexe  ^>plicable  to 
contract  periods  that  began  before 
Januairy  1, 1986,  and  to  realign  tiie 
designation  schemes  as  necessary: 

•  (b)  Paragraph  (b)  of  §417.546 
(Physicians'  sarricBS  and  oriwr  part  B 
supplier  services  furnished  under 
arrangements)  and  the  Editorial  note  at  the 
end  of  the  section. 

•  Paragraph  (d)(2)  of  §417.560 
(ApportioamcBt:  part  B  physician  and 
supplier  servicasJL 

•  AH  of  §41 7.562  (Weighing  of  direct 
services  furnished  l^  physicians  and  oth« 
practitioners). 

VIII.  Otiier  Repaired  InAmnatien 

A.  Taperwork  Reduction  Act 

Section  417.532(b)  (with  respect  to 
HMOs  and  CMPs)  and  §  417.800(cl 
(with  respect  to  HCPPs)  require  those 
organizations  to  submit  the  information 
necessary  for  HCFA  to  determine 
whether  payment  in  excess  of  the 
presumptive  Umit  is  appropriate, 
because  of  the  health  condition  of  the 
organization's  Medicare  enrollees,  or 
because  of  extraordinary  occurrences. 
The  time  needed  to  prepare  the 
information  would  depend  on  the 
particular  circumstances  but  would  not, 
we  beUeve.  exceed  8  hours  per 
organization.  Section  417.576  requires 
HMOs  and  CbAP&  to  submit  certified 
cost  reports  as  a  basis  for  final 
settlement.  We  estimate  that  preparation 
of  the  full  cost  report  will  require  100 
hours. 

If  you  comment  on  the  infcMination 
collection  requirements,  please  send  a 
copy  of  those  comments  directly.to: 

Office  of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3002.  New  Executive  Office  Bldg.. 
Washingtoa,  DC  20503,  Attention:  Allison 
Herron  Eydt.  Desk  Offieer  for  HCFA. 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  **DAT1S" 
section  of  this  preamble,  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

DC.  Regulatory  Iii4>act  Statemest  and 
Flexibility  Analjrsift 

This  prtiposed  rule  would  establish  a 
presumptive  hmit  oo  payment  to  HMOs, 
CMPs,  and  HCPPs.  We  anticipate  the 
following  savings  in  Medicare 
expenditures  &»  the  next  S  fiscal  years 
as  a  resuh  of  &is  proposed  pc^cy. 


Medicare 

(bi  million 
Fiscal  year 


1994 

1996 

1996  , 

1997 

1998  


Pn^am 


Savings 

of  doltars] 


14 

15 
17 
19 
21 


This  rale  would  a  so  require  HNfOs 
and  CMPs  to  incluA  in  their  cost 
reports  the  costs  of  apatieat  hospital 
services  and  SNF  a  re  furnished  to  their 
Medicare  enrollees,  iat  which  payment 
is  made  by  Medicai ;  intermediaries 
directly  to  the  prov  ders. 

We  generally  pre  are  a  regulatory 
flexibOity  analysis   mt  is  consistent 
with  the  Regulatoiy  Flexibility  Act 
(RFA>  (5  U.S.C  601  throu^  612)  unless 
the  Secretary  certifi  js  that  a  rule  wx)uld 
not  have  a  significa  it  economic  impact 
on  a  substantial  nui  nber  of  small 
entities.  For  purpos  bs  of  the  RFA.  all 
HMOs,  CMPs,  and  HCPPs  ee 
considered  to  be  sn  all  entities. 


Individuals  are  not 


considered  small 


entities  under  the  F  FA. 

Since  this  propa  ed  rule  represents  a 
significant  change  i  i  the  appUcatioa  of 


cost  limits  lot  cost 
HCPPs,  and  would 
and  CMPs  to  make 


if  HMOs,  CMPs.  and 
dso  require  HMOs 
ninor  changes  in  the 


reporting  of  their  p*r  capita  costs,  we 
are  providing  the  U  llowing  voluntary 
regillatory  flexibilit  f  analysis. 

Pres  imptive  t 


1.  Effect  of  the 

Cost  HMOs  and  CAp>s 

That  Provide  Inpat 


>shou  d 


We  believe  that 
furnished  by  these 
organizations 
costs  for  services 
actuarially  similar 
beneficiaries  whosi  i 
under  the  Medicar 
payment  systems 
be  avoided  by  rei 
utilization  and  by 
less  expensive 

There  are 
HMOs  and  CMPs, 
HCPPs)  that 
proposed 

datafrom  1989,  th( 
which  we  have 
indicate  that,  in 
these  organization! 
exceeded  a 
percent  of  the 
0  to  10  percent, 
had,  at  that  time, 
monitor  costs.  Thii 
two  changes  that 
them  to  pay  mcse 
incurred  on 
enrollees: 


t  ie( 


19  39, 


presun  ptive 


•  The  imposition 
on  all  these 


organiza  ions: 


Umit  on 
and  on  HCPPs 
ent  Hospital  Services 


costs  of  services 
}repaid  health  care 
~  not  exceed  the 
fiimished  to  an 
jroup  of  Medicare 
services  are  paid  for 
fee-for-service 
jccess  cost  can  often 
du  cing  tmnecessary 
« lecting  effective  but 
trea  ment  modalities. 
appro>  imately  55  plans  (22 
nd  an  estimated  33 
woulc  be  subject  to  the 
presump  ive  limit.  Program 
most  recent  year  for 
au4ited  cost  report  data, 
,  38  percent  of 
would  have 

hmit  of  lOG 
AAflCC,  half  of  them  by 
organizations 
incentive  to 
proposed  rule  makes 
s  lould  encourage 
ttei^ion  to  costs 
behall  of  Medicare 


These  1 
1  ttle ; 


if  the  piesumptive  limit 

r.  and 


•  The  elimination  of  the  effective 
incentives  policy  that  had  remained  in  ef!ect 
for  HCPPs. 

We  brieve  that  many  of  these 
organizations  would  re^xnd  promptly 
to  these  incentives  and  reduce 
expenditures.  Consequently,  we 
anticipate  that,  in  the  first  year  of 
implementation  of  these  proposed  rules, 
only  25  percent  of  the  HMOs.  CMPs, 
and  HCPPs  would  exceed  the 
presumptive  limit,  that  is,  for  only  25 
percent  would  all  the  costs  incurred  on 
behalf  of  their  Medicare  enrollees 
exceed  100  percent  of  the  AAPCC;  In 
subsequent  years,  we  expect  that  this 
percentage  would  decline,  as  more  of 
these  organizations  modify  their 
practices  in  response  to  the  incentives. 

There  are  two  basic  methods  for 
reducing  costs.  First,  the  organizations 
can  implement  utilization  controls, 
particularly  for  inpatient  hospital  care. 
Currently  these  organizations  are  not 
reporting  inpatient  hospital  and  SNF 
costs  and  hence  have  no  reason  to  opt 
for  lower-cost  alternatives.  However,  the 
proposed  full  reporting  requirement 
would  change  this.  HMOs  and  CMPs 
would  be  required  to  report  all  services 
furnished  to  Medicare  beneficiaries. 
(See  section  B.3.  of  this  voluntary 
regulatory  flexibihty  analysis.) 

Second,  the  organizations  can  review 
claims  more  aggressively  to  identify  and 
remove  duplicate  claims  that  result  in 
payment  both  fi-om  the  organizations 
and  the  Medicare  carrier  to  a  physician 
or  other  supplier  for  the  same  service. 
Although  organizations  are  currently 
required  to  identify  duplicate  claims, 
they  have  no  incentive  to  do  a  thorough 
job.  Although  we  do  not  have  data  on 
what  percentage  of  total  costs  is 
represented  by  duplicate  payments,  we 
believe  that  the  elimination  of  those 
payments  could,  in  many  cases,  bring 
costs  below  the  presumptive  limit. 

The  proposed  presumptive  hmit  rules 
would  provide  exceptions  of  two  kinds. 
In  the  first  place,  HCFA  could  exempt 
small  organizations  (those  with  £ewer 
tbqn  500  Medicare  enrollees)  horn  the 
presumptive  cost  hmit  for  up  to  two 
consecutive  jrears.  The  rationale  is  that 
a  small  enrollment  is  less  likely  (than  a 
large  enrollment)  to  be  representative  of 
the  general  Medicare  population  in  the 
area  served  l^  the  organization.  The 
small  enrollment  conld  be  more  healthy 
or  less  healthy,  and  if  less  healthy, 
could  lead  to  costs  in  excess  of  the  limit. 

In  the  second  place,  organizations  that 
exceed  the  presumptive  limit  have  the 
opportimity  to  document  that  their 
Medicare  enrollees  have  health  care 
needs  that  exceed  those  of  the  average 
mix  of  Medicare  beneficiaries  who 
reside  in  their  service  areas  but.  since 
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they  are  not  enrollees,  have  their 
services  paid  for  under  the  Medicare 
fee-for-service  payment  systems.  An 
HMO,  CMP,  or  HCPP  that  exceeded  the 
presumptive  limit  would  have  the 
option  of  providing  to  HCFA  data  to 
docimaent  that  its  costs  in  excess  of  the 
limit  are  justified  because  of  the  greater 
health  care  needs  of  its  Medicare 
enrollees.  The  full  reporting 
requirement  would  assist  I^Os  and 
CMPs  in  this  endeavor. 

The  organizations  could  also 
docimient  tmusual  circumstances 
beyond  their  control  (such  as  fire,  flood, 
earthquake,  strike)  that  had  significant 
impact  on  their  costs. 

Upon  documentation  and  verification 
by  HCFA,  the  organization  would 
receive  payment  for  costs  in  excess  of 
the  limit  if  it  could  show  that  the  excess 
costs  were  "reasonable." 

Some  organizations  may  feel 
disadvantaged  because  they  are  located 
in  areas  where  there  is  a  relatively  low 
AAPCC.  However,  in  all  geographic 
areas,  the  basis  for  the  AAPCC  is  precise 
data  on  Medicare  costs  for  Medicare 
beneficiaries  who  are  not  enrolled  in 
HMOs,  CMPs,  or  HCPPs.  hi  areas  where 
the  AAPCC  is  relatively  low  because  the 
delivery  of  services  under  the  fee-for- 
services  systems  is  very  efficient, 
prepaid  health  care  organizations  are 
still  expected  to  be  at  least  as  efficient 
as  the  fee-for-service  payment  system. 
Only  if  the  group  of  Medicare  enrollees 
is  less  healthy  than  the  Medicare 
average  in  the  area  could  costs  in  excess 
of  the  presumptive  limit  be  justified.  In 
other  words,  a  managed  care  system,  as 
represented  by  prepaid  health  care 
organizations,  is  expected  to  be  at  least 
as  efficient  as  the  fee-for-service  system. 

This  proposed  rule  could  have  a 
positive  effect  on  the  revenues  of 
organizations  that  meet  the  criteria  for 
payments  in  excess  of  the  presumptive 
Umit;  organizations  that  do  not  meet 
those  criteria  may  face  reduced 
revenues.  We  estimate  that  the  loss  of 
revenue  for  HMOs,  CMPs,  and  HCPPs 
that  exceed  the  presumptive  limit 
would  be  approximately  5  percent  on 
the  average.  However,  we  believe  that 
many  of  these  organizations  will  change 
their  practices  in  ways  that  will  reduce 
their  costs  to  correspond  to  the 
reduction  in  revenues.  This  would 
achieve  the  purpose  of  the  proposed 
rule,  which  is  to  protect  the  Medicare 
program  against  excessive  payments  by 
giving  the  aHiected  organizations  an 
incentive  to  hold  their  costs  to 
reasonable  levels. 

HCPPs  that  furnish  hospital  services 
are  subject  to  the  presumptive  limit, 
which  applies  to  all  services,  part  B  as 
well  as  part  A.  For  these  HCPPs, . 


therefore,  the  removal  of  the  "effective 
incentives"  exception  (imder  which 
these  HCPPs  were  exempt  from 
reasonable  charge  limits  for  physicians' 
services)  does  not  have  any  additional 
i^ipact. 

2.  Effect  of  Cost-Reporting  Changes  on 
HMOs.  CMPs.  and  HCPPs 

The  change  in  reporting  per  capita 
costs  (referred  to  as  full  reporting) 
would  affect  all  26  cost  HMOs  and 
CMPs.  HCPPs  that  furnish  inpatient 
hospital  care  would  also  have  to 
monitor  part  A  costs.  As  explained 
earlier  in  this  regulatory  flexibility 
analysis,  inpatient  hospital  and  SNF 
costs  are  not  being  reported.  This  may 
constitute  an  incentive  to  use  more 
costly  inpatient  (part  A)  services,  when 
outpatient  (part  B)  services  may  be  as, 
or  even  more  appropriate.  Under  this 
proposed  rule,  HMOs  and  CMPs  and  the 
specified  HCPPs  would  be  required  to 
report  or  monitor  these  costs.  Although 
full  reporting  may  cause  a  slight 
decrease  in  Medicare  payments  to 
HMOs  and  CMPs,  accounting  for  these 
costs  should  be  the  first  step  in 
estabUshing  utiUzation  controls  and 
determining  the  most  appropriate  use  of 
resources  for  the  least  cost. 

The  time  needed  for  compUance  with 
this  requirement  would  depend  on  what 
systems  the  plan  already  has  in  place, 
how  much  modification,  if  any,  they 
require,  and,  for  an  HCPP,  the  number 
of  particular  part  B  services  the  HCPP 
furnishes  to  its  Medicare  enrollees. 

3.  Effect  of  Increased  Reporting 
Requirements  on  HCPPs  that  do  not 
Furnish  Inpatient  Hospital  Services 

For  HCPPs  that  do  not  furnish 
inpatient  hospital  services,  the 
elimination  of  the  effective  incentives 
pohcy  requires  major  changes.  As  noted 
above,  under  this  policy,  HCPPs  were  in 
some  cases  exempt  from  reasonable 
charge  limits  and  therefore  were  not 
required  to  dociunent  what  they  paid  for 
individual  services.  Under  the  proposed 
rule,  these  HCPPs  would  be  required  to 
document  what  they  paid  for  services 
using  the  Medicare  coding  systems  and 
to  determine  the  Medicare  payment 
level  for  all  services.  This  would  require 
changed  procedures  for  these  HCPPs, 
most  of  which  are  currently  exempt 
from  such  documentation  either  because 
they  provide  services  on  other  than  a 
fee-for-service  basis,  or  because  they 
contract  with  physician  groups  that  use 
efiiective  incentives  and  thus  are  subject 
to  the  prudent  buyer  standard  of  current 
§  417.802(b}  of  the  rules.  Since  the 
information  is  readily  available  from  the 
Medicare  contractor,  we  estimate  that 
not  more  than  40  hours  would  be 


required  to  include  it  in  the  annual  cost 
report.  However,  for  a  staff  or  group 
plan  that  does  not  pay  its  physicians  on 
a  fee-for-service  basis,  the  conversion 
may  be  more  time-consvmiing. 

4.  Effect  on  Physicians 

Physicians  would  be  affected  by  the 
presvunptive  limit,  if  an  HMO,  CMP,  or 
HCPP— 

•  Terminates  its  contract  with  HCFA;  or 

•  In  order  to  keep  costs  within  the 
presumptive  limit — 

•  Reduces  its  payments  to  physicians; 

•  Controls  utilization  so  that  the  fewer 
services  are  furnished;  or 

•  Reduces  the  number  of  physicians  on 
staff  or  under  contract. 

5.  Effect  on  Medicare  Enrollees 

Medicare  enrollees  could  be  affected 
if  the  organization  in  which  they  are 
enrolled  decides,  because  its  costs 
exceed  the  presumptive  limit,  not  to 
contract  with  Medicare.  However,  many 
HMOs  and  CMPs  entered  into  contracts 
or  retained  contracts  when  the  AAPCC 
was  to  be  applied  as  an  absolute  Umit, 
so  it  does  not  seem  likely  this  proposed 
regulation  alone  would  lead  them  to 
drop  their  cost  contracts. 

6.  Effect  on  Medicare  Intermediaries 
and  Carriers 

If  an  organization  exceeds  the 
presumptive  limit  and  seeks  payment 
tmder  the  special  circumstances 
exception,  intermediaries  and  carriers 
might  be  required  to  provide 
information  necessary  to  verify  a  plan's 
doctmientation  of  special 
circiunstances.  However,  this  would  not 
significantly  affect  intermediary  or 
carrier  workload  and  would  not  require 
renegotiation  of  their  contracts.  If 
organizations  terminate  their  cost 
contracts,  carriers  (and  intermediaries 
for  home  health  claims)  would  have  to 
process  claims  for  those  Medicare 
enrollees  who  do  not  enroll  in  another 
prepaid  health  care  organization. 

7.  Conclusion 

The  chief  objective  of  the  presumptive 
Umit  is  to  ensure  that  HMOs,  CMPs,  and 
HCPPs  are  paid  no  more  for  services 
than  would  have  been  paid  imder  the 
Medicare  fee-for-service  payment 
systems.  We  beUeve  that  this  proposed 
rule  would  move  the  Medicare  program 
toward  this  objective  by  encouraging 
HMOs,  CMPs,  and  HCPPs  to  operate 
more  efficiently  without  impeding 
reasonable  and  necessary  service  to 
Medicare  enrollees. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  for  any  rule  that  may  have  a 
significant  impact  on  the  operations  of 
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a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  kicated  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  tban  50  beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretaiy  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Sub}KU  ta  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (HMOs),  Medicare,  and 
Reporting  and  record  Iceeping 
requirements. 

42  CFR  part  417  would  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Audiority:  S«cs.  1102, 1833(aMlKA). 
1861(s)(2)(H),  1866(a>.  1871, 1874,  and  1876 
of  the  Social  Security  Act  (42  U.S.C  1302, 
1395KaUl)(A),  1395x(s)(2)(H).  1395cc(a), 
1395hh,  1395kk,  and  1395mm):  sec.  114(c)  of 
Pub.  L.  97-248  (42  U.S.C.  1395ram  note):  31 
U.S.C.  9701;  and  sees.  215  and  1301  through 
1318  of  the  Public  Health  Service  Act  (42 
U.S.C  216  and  300e  through  300«-17). 
unless  otherwise  noted. 

2.  In  §  417.1,  the  following  definition 
is  added  in  alphabetical  order: 

}  417.1    Di«Mlion& 


(v)  The  HMO  or  ( 
consecutive  3rears, 
determined  xmdet 


Furnished,  wiien  used  in  connection 
with  prepaid  health  care  services, 
means  services  diat  are  made  available 
to  an  enrollee  either  directly  by,  or 
under  arrangements  made  by,  the  HMO, 
CMP,  or  HCPP. 
•        •        •        •        * 

3.  In  §  417.494,  revise  paragraph  (b)(1) 
introductory  text,  revise  paragraph 
(b)(l)(iv],  and  add  a  new  paragraph 
(b)(l)(v).  to  read  as  follows: 

§  417.4J4   Modification  or  twniiiialJtNi  of 
coMvct. 


(b)  Termination  byHCFA.  (1)  HCFA 
may  terminate  a  Medicare  contract  with 
an  HMO  or  CMP  for  any  of  the  following 


reasons: 


(iv)  HCFA  determines  Aat  the  HMO 
or  CMP  no  longer  meets  the 
requirements  of  section  1876  of  the  Act 
for  entering  into  a  Medicare  contract. 
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CvfP 


has  bad,  for  two 
final  overclaim  as 
532. 


§417. 


4.  Throughout  su  ipart  O,  except  in 
§  417.532(a)(2),  all  fcrms  of  the  verb 
"reimburse"  are  changed  to  the 


of  the  verb  "pay", 
changed  to 

Le    IS 


corresponding  for 
"reimbursement"  is 
"payment",  and  "r 
changed  to  "pay^l 

5.  In  §  417.532.  paragraphs  (a)  through 
(d)  and  paragraph  (•)  introductory  text 
are  revised  to  read  as  follows: 

§  417.532    General  o  tnsiderations. 

(a)  Conditions  an  1  criteria  for 
payment — (1)  Basic  criteria.  The  costs 
incurred  by  an  HMi )  or  CMP  to  furnish 
services  covered  by  Medicare  are 
payable  if  they  are-  - 

(i)  Proper  and  na  essary; 

(ii)  Reasonable  in  amoimt;  and 

(iii)  Except  as  pn  vided  in  §417.550, 
appropriately  appo  tioned  among  the 
Medicare  enrolleesJ  other  enrollees,  and 
nonenrolled  patien  s  of  the  HMO  or 
CMP. 

(2)  Cost  reimbun  ?ment  principles.  In 
determining  fair  an  i  equitable  payment 
to  the  HMO  or  CMI ,  HCFA  generally 
applies  the  cost  reii  nbursement 
principles  set  forth  in  §  413.5  of  this 
chapter. 

(o)  Presumptive ,  imii — (1) 
Applicability.  The  jrovisions  of  this 
paragraph  apply  to  cost  HMOs  and 
CMPs  and  to  HCPP  >  that  furnish  any 
inpatient  services  i  i  general,  acute  care, 
short  stay  hospitals  (as  distinguished 
fi"om  psychiatric,  chionic,  or 
rehabilitation  hosp  lals  that  are  long- 
stay  hospitals).  In  t  lis  paragraf^, 
references  to  HMO ;  and  CMPs  must  be 
read  as  applicable  also  to  HCPPs  that 
furnish  inpatient  services  in  acute  care 
hospitals. 

(2)  Criteria  for  n  isonableness.  In 
judging  whether  c(  sts  are  reason^le. 
HCFA  applies,  as  a  presumptive  limit 
(Ml  the  total  amoun  i  payable  on  behalf 
of  Medicare  enroll  ses,  the  weighted 
average  of  the  AAI  CCs  for  those 
enroDees. 

(3)  Tenn/no/ogyJ  As  used  in  this 
paragraph — (i)  Cfv^laim  means  a  claim 
for  costs  in  excess  >f  the  presumptive 
limit:  and 

(ii)  Final  ove/r/drm  means  that 
portion  of  an  overt  laim  that  the  HMO  or 
CMP  cannot  docui  lent  as  "reasonable' 
under  paragraph  (I  )(4)  of  this  section. 

(4)  Exceptions  U.  presumptive  limit. 
HCFA  may  accept  and  pay  claims  for 
costs  that  exceed  t  le  presumptive  limit 
if  the  HMO  or  CM  '  documents  ttiat 
those  excess  costs  ire  reasonable 
because  of  either  o  f  the  following 
circuim  stances: 


(i)  The  Medicare  enrollees  of  the 
HMO  or  CMP  have  special  needs  and 
require  a  volume  and  intensity  (rf 
services  that  exceed  the  average  for 
Medicare  beneficiaries  of  the  same  age 
and  sex  living  in  the  same  geographical 
area. 

(ii}  There  were  extraordinary 
occurrences  beyond  the  control  of  the 
HMO  or  CMP  including,  but  not  limited 
to,  strikes,  fire,  earthquake,  flood,  or 
similar  unusual  haj^nings  that  had 
substantial  cost  effects. 

(5)  Conditions  for  additional 
payments.  If  an  HMO  or  CMP  seeks 
additional  payments  as  an  exception  to 
the  presumptive  limit,  it  must  comply 
with  HCFA  instructions  for  the 
exception  process  described  in 
paragraphs  (a)(6)  through  (aKlO)  of  this 
section. 

(6)  Response  to  first  notice — (i) 
Timing  of  response.  Within  60  days  after 
receipt  of  a  first  notice  indicating  that 
its  costs  exceed  the  presumptive  limit, 
the  HMO  or  CMP  must  submit  the 
required  information  to  HCFA. 

fii)  Required  information.  The 
required  information  is  any  information 
that  HCFA  identifies  as  necessary  for  it 
to  evaluate  whether  the  HMO  or  CMP 
qualifies  for  an  exception  to  the 
presumptive  limit.  It  may  include,  but  is 
not  Kmited  to,  data  on  costs  of  services 
furnished  to  individual  enrollees, 
documenting  the  volume  and  intensity 
of  services  required  by  the  Medicare 
enrollees. 

(iii)  Consequences  of  failure  to 
provide  required  information.  If  the 
HMO  or  CMP  fails  to  submit  the 
information  requested  by  HCFA,  the 
HMO  or  CMP  forgoes  the  option  of 
seeking  additional  payments,  and  is 
subject  to  the  final  adjustment 
procedures  of  §  417.576(c}. 

(7)  Determination  and  notice  of 
determination.  If  the  HNIO  or  CMP 
submits  the  information  requested  by 
HCFA,  HCFA  considers  that 
information,  determines  whether  the 
HMO  or  CMP  meets  the  conditions  for 
additional  payments,  and  gives  the 
HMO  or  CMP  notice  of  diat 
determination. 

(8)  Response  to  notice  {^adverse 
determination,  (i)  If  HCFA's 
determination  under  pera^aph  (a)(7)  (rf 
this  section  does  not  provide  for 
additional  pajrments,  or  provides  for 
them  in  amoimts  that  tfie  HMO  «  CMP 
considers  to  be  less  than  the  special 
needs  of  its  Medicare  enrollees  justify, 
the  HMO  or  CMP  may  submit  additional 
materials  to  support  its  positi(Hi  that  its 
costs  in  excess  of  die  presumptive  limit 
are  the  result  of  one  of  the 
circumstances  specified  in  paragraph 
(b)(4)  of  this  section,  or  that  the  special 


needs  specified  in  that  paragraph  justify 
larger  additional  payments. 

(ii)  The  HMO  or  CMP  must  submit  the 
additional  materials  within  60  days  of 
receipt  of  the  notice  of  adverse 
determination. 

(9)  Verification.  All  information 
submitted  by  HMOs  and  CMPs  seeking 
additional  payments  is  subject  to 
verification  by  HCFA  or  its  authorized 
representatives.  HCFA  may  seek 
verification  from  sources  such  as 
Medicare  intermediaries  or  carriers  and 
State  and  local  agencies.  For  example, 
the  local  chapter  of  the  American  Red 
Cross  might  be  able  to  confirm  the 
impact  of  a  natural  disaster. 

(10)  Determination  and  notice  affinal 
overclaim.  HCFA  determines  whether 
there  is  a  final  overclaim  and  gives  the 
HMO  or  CMP  written  notice  of  that 
determination  as  follows: 

(i)  After  the  notice  of  presumptive 
overclaim,  if  the  HMO  or  CMP  does  not 
timely  submit  required  information 
under  paragraph  (b)(6)  of  this  section. 

(ii)  After  a  notice  of  adverse 
determination  under  paragraph  (b)(7)  of 
this  section,  if  the  HMO  or  CMP  does 
not  submit  additional  justification 
imder  paragraph  (b)(8)  of  this  section. 

(iii)  After  consideration  of  any 
additional  material  submitted  by  the 
HMO  or  CMP  under  paragraph  fb)(8)  of 
this  section. 

(11)  Adjustment  for  final  overclaim. 
(i)  If  the  HMO  or  CMP  has  a  contract 
with  HCFA  imder  subpart  L  of  this  part, 
the  rules  of  §41 7.576(c)  apply. 

(ii)  If  the  HMO  or  CMP  no  longer  has 
any  contract  under  subpart  L  of  this 
part,  it  must,  unless  other  arrangements 
are  mutually  agreed  upon,  reimburse 
within  30  days  after  receipt  of  the 
notice,  any  amounts  due  HCFA  under 
the  final  overclaim  determination. 

(12)  Exemptions  based  on  size.  HCFA 
may  exempt  an  HMO  or  CMP  from  the 
presumptive  limit  requirements  for  up 
to  2  consecutive  years  if  the  HMO  or 
CMP  has  500  or  fewer  Medicare 
enrollees  at  the  beginning  of  its  contract 
period.  HCFA  may  establish  additional 
criteria  that  these  HMOs  or  CMPs  must 
meet  in  order  to  qualify  for  this 
exception. 

(13)  Termination  of  contact.  As 
provided  in  §  417.494(b)(l)(v),  HCFA 
may  terminate  its  Medicare  contact  with 
an  HMO  or  CMP  that  has  a  final 
overclaim  for  2  consecutive  years,  on 
the  grounds  that  the  HMO  or  CMP  is 
inefficient  and  that  it  is  not  prudent  for 
HCFA  to  contract  with  inefficient 
entities. 

(c)  Method  and  amount  of  payment  to 
the  HMO  or  CMP.  (1)  HCFA  makes 
interim  per  capita  payments  each  month 
for  each  Medicare  enrollee,  equivalent 


to  the  interim  per  capita  cost  rate 
determined  in  accordance  with 
§417.570. 

(2)  HCFA  adjusts  the  interim  per 
capita  rate  as  necessary  during  the 
contract  period  and  makes  final 
adjustments  at  the  end  of  the  contract 
period. 

(3)  In  determining  the  amount  due  thie 
HMO  or  CMP,  HCFA  deducts  from  the 
reasonable  cost  that  the  HMO  or  CMP 
actually  incurs  for  covered  services 
furnished  to  its  Medicare  enrollees,  an 
amount  equal  to  the  actuarial  value  of 
the  applicable  Medicare  part  A  and  part 
B  deductible  and  coinsurance  amouints 
that  would  have  applied  to  the  covered 
services  for  which  payment  is  being 
made  if  these  enrollees  had  not  enrolled 
in  this  or  another  HMO  or  CMP. 

(d)  Payment  for  hospital  and  SNF 
semces-^1)  Election  by  the  HMO  or 
CMP.  An  HMO  or  CMP  must  elect,  for 
each  provider  that  furnishes  hospital  or 
SNF  services  to  the  HMO's  or  CMP's 
Medicare  enrollees,  either  direct 
payment  or  payment  by  HCFA. 

(2)  Timing,  notice,  and  effect  of 
election,  (i)  The  HMO  or  CMP  must 
make  the  election  and  notify  HCFA  in 
wTiting  before  the  beginning  of  its 
contract  period. 

(ii)  The  election  is  binding  for  the  full 
contract  period. 

(e)  Reimbursement  by  organization.  If 
the  HMO  or  CMP  elects  to  pay  providers 
directly,  as  provided  in  paragraph  (d)  of 
this  section,  it  must — 


6.  In  §  417.576,  paragraph  (b)(2)(i)  is 
revised  to  read  as  follows: 

§417.576    Final  settiement 

*        •        *        •        • 

(b)*** 

(2)  •  •  • 

(i)  The  per  capita  costs  incurred  in 
furnishing  covered  services  to  its 
Medicare  enrollees,  determined  in 
accordance  with  §  417.532  through 
417.568,  and  including — 

(A)  The  costs  incurred  by  entities 
related  to  the  HMO  or  CMP  by  common 
ownership  or  control;  and 

(B)  The  costs  of  hospital  and  skilled 
nursing  facility  services  paid  by  HCFA's 
intermediaries  under  the  option 
provided  in  §  417.532(d). 

7.  In  §  417.800.  the  section  heading  is 
revised,  the  definition  of  reporting 
period  is  added,  and  paragraphs  (b),  (c), 
and  (d)  are  revised  to  read  as  follows: 

f  417.800    Payment  to  HCPPk  Definitions 
and  basic  rules. 

(a)  Definitions. 


Reporting  period  means  a  period 
specified  by  HCFA,  for  which  the  HCPP 
must  report  its  cost  and  utilization  data. 

(b)  Qualifying  conditions.  An 
organization  wishing  to  participate  as  an 
HCPP  must— 

(1)  Enter  into  a  written  agreement 
with  HCFA  as  specified  in  §  417.801; 

(2)  Furnish  physicians'  services 
through  its  employees  or  under  a  formal 
arrangement  with  a  medical  group, 
individual  practice  association,  or 
individual  physicians; 

(3)  Furnish  covered  part  B  services  to 
its  Medicare  enrollees  through 
institutions,  entities,  and  persons  that 
have  qualified  under  the  applicable 
requirements  of  title  XVIII  of  the  Social 
Security  Act;  and 

(4)  If  it  does  not  furnish  inpatient 
hospital  services  as  specified  in 
paragraph  (c)(1)  of  this  section, 
demonstrate  to  HCFA's  satisfaction  that 
it  has  in  place  systems  that  will  enable 
it  to  use  the  Medicare  billing  codes  to 
document  on  its  cost  reports  the  cost  of 
each  part  B  service  furnished  to  its 
Medicare  enrollees. 

(c)  Payment  of  reasonable  costs — (1) 
Applicability.  This  paragraph  applies  to 
HCPPs  that  do  not  furnish  inpatient 
services  in  general  acute-care,  short- 
term  hospitals.  For  HCPPs  that  furnish 
inpatient  services  in  those  hospitris,  the 
rules  of  §  417.532(b)  apply. 

(2)  Payment  for  part  B  services:  Basic 
rules — (i)  Cost  basis  payment.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  HCFA  pays  an  HCPP  on  the 
basis  of  the  reasonable  cost  it  incurs,  as 
specified  in  subpart  O  of  this  part,  for 
the  covered  part  B  services  furnished  to 
its  Medicare  enrollees. 

(ii)  Deductions.  In  determining  the 
amount  due  an  HCPP  for  covered  part 
B  services  furnished  to  its  Medicare 
enrollees,  HCFA  deducts,  fix>m  the 
reasonable  cost  actually  incurred  by  the 
HCPP— 

(A)  An  amoimt  equal  to  20  percent  of 
the  incurred  cost,  representing  the 
Medicare  coinsurance;  and 

(B)  The  actuarial  value  of  the  part  B 
deductible. 

(3)  Criteria  for  reasonableness.  The 
costs  inciured  by  the  HCPP  in 
furnishing  physicians'  services  and 
other  part  B  supplier  services  may  be 
considered  reasonable  if  they — 

(i)  Are  comparable  to  costs  incurred 
for  similar  services  furnished  by  similar 
physicians  and  other  suppliers  in  the 
same  or  a  similar  location;  and 

(ii)  Do  not  exceed  what  HCFA  would 
pay,  in  the  aggregate  (as  determined 
imder  subpart  E  of  part  405  or  part  415 
of  this  chapter,  as  appropriate),  for  the 
same  services  under  the  fee-for  service 
system. 
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(4)  An  HCPP  must  use  the  Medicare 
billing  codes  to  document,  on  its  cost 
reports,  the  cost  of  each  part  B  service 
furnished  to  its  Medicare  enroUees. 

(5)  Verification  byHCFA.  All 
information  furnished  by  the  HCPP  is 
subject  to  verification  by  HCFA  or  its 
authorized  representatives.  Methods  of 
verification  may  include  but  are  not 
limited  to  on-site  visits  and  audits. 

(d)  Payment  for  services  furnished  by 
pmviders.  For  part  A  or  part  B  services 
furnished  to  the  HCPP's  Medicare 
enroUees  by  a  provider,  HCFA  pays  the 
provider  through  the  provider's 
Medicare  intermediary. 
•        •        •        *        • 

8.  hi  §417.801.  paragraphs  (a),  (b)(4) 
and  (b)(5)  are  revised  and  paragraph 
(b)(7)  is  added;  and  revise  paragraphs 
(d)(l)(ii)  and  (d)(l)(iii)  and  add  a 
paragraph  (d)(l)(iv),  to  read  as  follows: 

§  417.801    Agreements  between  HCFA  and 
health  care  prepayment  plans. 

(a)  Basic  requirement.  In  order  to 
participate  and  receive  payment  imder 
the  Medicare  program  as  an  HCPP,  an 
organization  must  enter  into  a  written 
agreement  with  HCFA. 

(b)*** 

(4)  Not  impose  any  limitations  on  the 
acceptance  of  Medicare  enroUees  or 
beneficiaries  for  care  and  treatment  that 
it  does  not  impose  on  all  other 
individuals; 

(5)  Consider  any  additional 
requirements  that  HCFA  finds  necessary 
or  desirable  for  efficient  and  effective 
program  administration;  and 

(7)  Docimient  the  cost  of  part  B 
services  as  required  by  §  417.800(c)(4). 

(d)  •  •  • 

(1)  •  •  • 

(ii)  The  HCPP  is  not  in  substantial 
compliance  with  the  provisions  of  the 
agreement,  applicable  HCFA 
regulations,  or  applicable  provisions  of 
the  Medicare  law; 

(iii)  The  HCPP  undergoes  a  change  of 
ownership  as  specified  in  subpart  M  of 
this  part;  or 

(iv)  An  HCPP  that  furnishes  inpatient 
hospital  care  has  had  a  final  overclaim, 
as  determined  under  §41 7.532(b),  for  2 
consecutive  years. 

9.  Section  417.802  is  revised  to  read 
as  follows: 

§  417.802   Other  applicable  regulations, 
(a)  General  rule.  The  payment  rules 
set  forth  in  §§417.530  through  417.550 
for  cost  HMOs  and  CMPs  also  apply  to 
HCPPs  except  as  specified  in  paragraph 
(b)  of  this  section. 
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£xeeptionsf-(l)  §  417.532(d). 

the  option  of  paying 
fi^sh  inpatient  hospital 
ces,  or  part  B  services 
N^dicare  enroUees.  HCFA 
provide  rs,  as  indicated  in 


(b) 
HCPPs  do  not 
providers  that 
services,  SNF 
to  the  HCPP's 
pays  the 
§  417.800(d). 

(2)  §417.536(U  Return  on  equity 
capital  of  propri  (tary  providers  owned 
by  the  HCPP  is  r  ot  an  allowable  cost. 

(3)  §  41 7.536(1 1).  These  limitations  on 
payment  do  not  ipply  to  HCPPs.  The 
hmitations  that  i  lo  apply  are  set  forth  in 
this  subpart. 

(4)  §  41 7.548.  t'he  rules  governing 
payment  for  provider  services  furnished 
through  arrange|nents  do  not  apply 
because  HCPPs  flo  not  pay  providers. 

(5)  §417.550(  ')(2).  Payment  of 
reasonable  cost  or  independent 
certification  of  c  ost  reports  does  not 
apply  because  I  CPPs  are  not  required  to 
have  their  cost  i  sports  independently 
certified. 


S  417.546    [Ameifded] 

10.  In  §417 
changes  are 

a.  Paragraph 
are  removed. 


5  :6 


I  ma(  e 


b.  In  paragrai:^ 
designation  is 
and**(2)" 
"(a)"  and  "(b)" 


(j) 


,  the  following 

and  the  Editorial  Note 


(a),  the  "(a)" 
removed,  and  the  "(l)" 
desigi  lations  are  changed  to 
respectively. 


§417.560    [Ameided] 

11.  In  §417.5  )0,  the  following 
changes  are  maAe: 

a.  Paragraph  ld)(2)  is  removed. 

b.  In  paragragb  (d)(1),  the  designation 
"(1)"  and  the  cl  juse  "Except  as 
provided  in  pai  igraph  (d)(2)  of  this 
section"  are  rei  loved,  and  the  word 
"the",  precedin  ;  "Medicare  share"  is 
revised  to  "The  '. 
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I  Domestic  Assistance 
,  Medicare — Hospital 
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Dated:  July  28. 
Bruce  C.  Vladed , 
Administrator,  Hfalth  ( 
Administration. 
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42  CFR  Part  421 
[BP0-111-P1 
RIN  0938-AQ06 

Medicare  Program;  Intermediary  and 
Carrier  Functions 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
bring  certain  sections  of  the  regulations 
concerning  Medicare  fiscal 
intermediaries  and  carriers  into 
conformity  with  the  appropriate 
sections  of  Title  XVIII  of  the  Social 
Security  Act.  The  rule  would 
distinguish  between  those  functions 
which  applicable  statutory  authorities 
require  to  be  included  in  agreements 
with  fiscal  intermediaries  and  those 
functions  that,  while  not  required  to  be 
performed  by  organizations  that  have 
entered  into  intermediary  agreements 
with  the  Secretary  pursuant  to  section 
1816  of  the  Social  Security  Act,  may  be 
included  in  such  agreements  at  our 
discretion. 

We  would  require  that  the 
intermediary  agreements  include,  as 
functions,  requirements  that 
intermediaries  determine  proper 
payment  amounts  and  pay  bills.  All 
other  functions  would  be  optional.  We 
propose  that  all  functions  for  carriers 
are  optional.  These  changes  would 
provide  us  with  the  flexibility  to 
transfer  functions  from  one 
intermediary  or  carrier  to  another  or  to 
otherwise  limit  the  functions  an 
intermediary  or  carrier  performs  when 
we  determine  to  do  so  would  result  in 
more  effiective  and  efficient  program 
administration. 

In  addition,  we  propose  a  number  of 
technical  or  clarifying  revisions 
concerning  carrier  payment  on  a  fee 
schedule  basis  and  the  distinction 
between  nonrenewal  and  termination  of 
intermediary  agreements  and  carrier 
contracts. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  April  25, 1994. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  E)epartment 
of  Health  and  Himian  Services, 
Attention:  BPO-111-P,  P.O.  Box  26676, 
Baltimore.  MD  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  foUoMong 
addresses: 

Room  309-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW.. 
Washington,  DC  20201 ,  or 


Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore,  Maryland 
21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmissions.  In  commenting, 
please  refier  to  file  code  BPO-111-P. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  fiY>m  8:30  a.m.  to 
5  p.m.  (phone:  (410)  966-7411). 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Bromberg,  (410)  966-7441 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Intermediary  Agreements  and  Carrier 
Contracts — Under  sections  1816(a)  and 
1842(a)  of  the  Social  Security  Act  (the 
Act),  public  or  private  organizations  and 
agencies  may  participate  in  the 
administration  of  the  Medicare  program 
under  agreements  or  contracts  entered 
into  with  us  (on  the  Secretary's  behalf). 
These  Medicare  contractors  are  luiown 
as  fiscal  intermediaries  (section  1816(a) 
of  the  Act)  and  carriers  (section  1842(a) 
of  the  Act).  With  certain  exceptions, 
intermediaries  perform  bill  processing 
and  benefit  payment  functions  for  part 
A  of  the  program  (Hospital  Insurance) 
and  carriers  perform  claims  processing 
and  benefit  payment  functions  for  part 
B  of  the  program  (Supplementary 
Medical  Insurance).       

Our  regulations  at  42  CFR  421.100, 
Intennediary  functions,  require  that  the 
agreement  between  us  and  a  fiscal 
intermediary  specify  the  functions  the 
intermediary  is  to  perform.  In  addition 
to  any  items  specified  by  uS  unique  to 
that  intermediary,  the  regulations 
require  that  all  intermediaries  perform 
activities  relating  to  Medicare  coverage, 
fiscal  management,  provider  audits, 
utilization  patterns,  resolution  of  cost 
report  disputes,  and  reconsideration  of 
determinations.  In  addition,  the 
regulations  require  that  all 
intermediaries  furnish  information  and 
reports,  undertake  dual  intermediary 
responsibilities  for  service  to  provider- 
based  Home  Health  Agencies  (HHAs) 
and  provider-based  hospices,  and 
comply  with  all  appUcable  laws  and 
regulations  and  with  any  other  terms 
and  conditions  included  in  their 
agreranents. 

Similarly,  our  regulations  at  42  CFR 
421.200,  Carrier  functions,  require  that 
the  contract  between  HCFA  and  a  part 
B  carrier  specify  the  functions  the 


carrier  is  to  perfbnn.  In  addition  to  any 
items  specified  by  us  imique  to  that 
carrier,  the  regulations  require  that  all 
part  B  carriers  perform  activities  relating 
to  Medicare  coverage,  payment  on  a  cost 
basis,  payment  on  a  charge  basis,  fiscal 
management,  provider  audits, 
utilization  patterns  and  hearings  to  part 
B  beneficiaries.  In  addition,  the 
regulations  require  that  all  carriers 
furnish  information  and  reports, 
maintain  and  make  available  records, 
and  comply  with  any  other  terms  and 
conditions  included  in  their  contracts. 
For  both  intermediaries  and  carriers, 
our  regulations  at  42  CFR  421.5,  General 
provisions,  state  that  HCFA  has  the 
authority  not  to  renew  a  part  A 
agreement  or  a  part  B  Contract  when  it 
expires.  Our  regulations  at  42  CFR 
421.126,  Termination  of  agreements, 
provide  the  Secretary  with  the  authority 
to  terminate  fiscal  intermediary 
agreements  in  certain  circxmistances, 
while  the  regulations  at  42  CFR  421.205. 
Termination  by  the  Secretary,  give  the 
Secretary  similar  authority  to  terminate 
carrier  contracts. 

II.  Proposed  Changes  to  the  Regulations 

As  noted  earUer,  our  regulations  at 
§  421.100  for  intermediaries  and 
§  421.200  for  carriers  specify  a  fist  of 
functions  that  must,  at  a  minimum,  be 
included  in  all  intermediary  a^eements 
and  carrier  contracts.  These 
requirements  far  exceed  those  of  the 
statute.  Section  1816(a)  of  the  Social 
Security  Act  requires  only  that  an 
intermediary  agreement  provide  for 
determination  of  the  amount  of 
payments  to  be  made  to  providers  and 
for  the  making  of  such  payments. 
Section  1816(a)  permits,  but  does  not 
require,  an  intermediary  agreement  to 
include  provisions  for  the  intermediary 
to  provide  consultative  services  to 
providers  to  enable  them  to  estabUsh 
and  maintain  fiscal  records  or  to 
otherwise  qualify  as  providers  and,  for 
those  providers  to  which  it  makes 
payments,  to  serve  as  a  channel  of 
communications  between  us  and  the 
providers,  to  make  audits  of  the  records 
of  the  providers,  and  to  perform  such 
other  functions  as  are  necessary. 

We  believe  that  section  1816(a) 
mandates  only  that  an  intermediary 
agreement  include  the  functions 
currently  required  by  §  421.100 
paragraph  (a)  (Coverage)  and  paragraph 
(b)  (Fiscal  management)  of  the 
regulations.  We  believe  that  the  other 
functions  (§  421.100  paragraphs  (c) 
through  (i))  that  the  regulations 
currently  require  to  be  included  in  all 
intennediary  agreements  are  not 
required  by  statute  and  the  mandatory 
inclusion  of  them  in  all  agreements 


limits  our  i^lity  to  eCBdently  and 
effectively  administer  the  Medicare 
program. 

Paragraph  (a)  of  section  1842  of  the 
Act,  which  pertains  to  carrier  contracts, 
requires  that  the  contracts  must  provide 
for  some  or  all  of  the  functions  hsted  in 
that  paragraph,  but  does  not  specify  any 
functions  which  must  be  iiKJuded  in  a 
carrier  contract.  As  in  the  case  of 
intermediary  agreements,  our 
experience  has  been  that  mandatory 
inclusion  of  a  long  list  of  functions  in 
all  contracts  restricts  our  ability  to 
administer  the  carrier  contracts  with 
optimiun  efficiency  and  effectiveness. 
We  beUeve  that  the  requirements  of  the 
regulations  for  both  intermediaries  and 
carriers  should  be  brought  into 
conformity  with  the  statutory 
requirements.  Moreover,  we  believe  that 
such  action  would  substantially 
enhance  the  efficient  and  effective 
administration  of  the  Medicare  program 
by  giving  both  HCFA  and  the  contractor 
community  more  flexibiUty  in  their 
approaches  to  the  performance  of 
intermediary  and  carrier  functions. 

We  further  believe  that  intermediaries 
and  carriers  would  benefit  from  the 
abiUty  to  enter  voluntarily  into  regional 
arrangements  for  the  performance  of 
some  functions.  Intermediaries  and 
carriers  have  shown  interest  in  entering 
into  agreements  vdth  other  contractors 
in  their  regions  to  shift  the  performance 
of  a  given  function  to  a  single 
intermediary  or  carrier  that  is  able  to 
perform  the  function  with  the  greatest 
efficiency  or  at  the  least  cost,  while 
another  function  might  in  turn  be 
shifted  to  a  second  contractor.  For 
example,  one  intermediary  n  a  region 
might  perform  medical  rev;  ^w  for  the 
entire  region,  while  another  would 
assume  the  audit  function.  I'nder  the 
existing  requirement  that  all 
intermediaries  and  carriers  perform  all 
functions,  such  arrangements  are  not 
permitted,  except  through  subcontracts, 
which  must  be  awarded  through  the 
competitive  procurement  process  and 
which  leave  the  final  responsibility  for 
the  performance  of  the  function  with  the 
original  contractor.  The  proposed 
change  in  the  regulations  would  provide 
the  intermediaries  and  carriers  with  the 
ability  to  enter  into  arrangements  to 
transfer  formally  the  entire 
responsibility  for  performance  of  a 
function  to  other  intermediaries  and 
carriers,  subject  to  our  approval. 

The  diange  would  also  simplify  the 
process  of  our  paying  the  intermediary 
or  carrier  actually  performing  the 
function.  Under  a  subcontracting 
arrangement,  we  pay  the  contractor  that 
subcontracts  out  the  function  and  that 
entity,  in  turn,  pays  the  subcontractor 


wdiich  is  actually  doing  the  work.  Under 
the  proposed  change,  we  would  make 
direct  payment  to  the  intermediary  or 
carrier  performing  the  function. 

Our  conclusion  is  that  the  existing 
regulations,  which  state  that 
intermediary  agreements  and  carrier 
contracts  must  include  all  of  the 
functions  cited,  are  not  only 
inconsistent  with  applicable  statutory 
authority,  but  also  are  too  restrictive. 
They  deny  us  the  flexibiUty  to  improve 
the  administration  of  the  Medicare 
program  by  removing  some  of  the 
functions  m>m  an  intermediary's 
agreement  or  a  carrier's  contract  and 
transferring  them  to  another 
intermediary  or  carrier  where  either  we 
or  the  contractors  themselves  determine 
that  such  action  would  be  more  efficient 
than  having  every  intermediary  and 
carrier  perform  all  fimctions  specified  in 
the  regulations. 

We  are  proposing  to  redesignate 
§421.100,  Intermediary  functions,  as 
§  421.101,  Optional  intermediary 
functions.  In  a  new  §  421.100,  Required 
intermediary  functions,  we  would 
specify  that  all  agreements  must  include 
the  functions  of  coverage  (ciirrent 
content  of  §421. 100(a))  and  fiscal 
management  (current  §  421.100(b)).  We 
believe  these  functions  are  required  to 
be  included  in  all  agreements  by  section 
1816(a)  of  the  Act.  ^  the  redesignated 
§  421.101,  Optional  intermediary 
functions,  we  woiild  indicate  that  the 
intermediary  agreement  may  include  the 
functions  currently  contained  in 
§  421.100(c)  through  421.100(1).  That  is. 
the  cumulative  effect  of  the  change 
would  be  to  separate  the  two  required 
functions  that  must  be  in  all 
intermediary  agreements  from  the 
remaining  functions  that  may  or  may 
not  be  included. 

In  §  421.200.  Carrier  functions,  we 
would  change  the  word  "must"  to 
"may"  in  the  first  sentence,  making  all 
the  fimctions  listed  for  inclusion  in 
carrier  contracts  optional.  This  change 
would  reflect  section  1842(a)  of  the  Act, 
which  does  not  list  specific  functions 
that  must  be  included. 

Our  use  of  the  term  "optional"  does 
not  mean  that  some  functions  might  not 
be  performed  in  some  jurisdictions.  All 
functions  will  continue  to  be  performed 
in  all  intermediary  and  carrier 
jurisdictions.  "Optional"  in  this  case 
means  only  that  HCFA  will  have  the 
option  of  determining  whether  a  given 
function  should  be  performed  in  a 
specific  jurisdiction  by  the  intermediary 
or  carrier  which  normally  serves  that 
jurisdiction  and  therefore  included  in 
that  intermediary's  agreement  or 
carrier's  contract,  or  should  be 
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§421.205  gives  I 
authority  to  ter 
at  any  time  for  ( 
between  the  ter 


performed  by  soi  le  other  intermediary 
or  carrier. 

In  §  421.200,  vi  9  propose  to  add 
payment  on  a  fee  schedule  basis  as  a 
new  function  wb  ch  may  be  performed 
by  carriers.  Whil(  i  the  original  carrier 
functions  includ(  d  payment  on  a  cost 
basis  and  on  a  cb  irge  basis,  recent 
statutory  changei  and  corresponding 
changes  in  the  re  'ulations  have  shifted 
some  classes  of  p  lysician  and  Medicare 
suppliers  to  payi  lent  according  to  fee 
schedules.  Howe  /er,  §  421.200  has 
never  been  upda  ed  to  recognize  these 
changes.  Accord  ngly,  the  addition  of 
payment  on  a  fee  schedule  basis  as  a 
function  which  r  lay  be  included  in 
carrier  contracts  ivill  bring  this  section 
of  the  regulation!  into  conformity  with 
current  statutory  provisions  for 
Medicare  part  B  >ayment. 

In  addition.  42  CFR  421.5(d)  states 
that,  notwithstaniding  any  of  the 
provisions  of  part  421,  HCFA  has  the 
authority  not  to  ipnew  an  agreement  or 
contract  when  its  term  expires.  Section 
421.126(b)  allow!  the  Secretary  to 
terminate  intermediary  agreements 
under  certain  ciriumstances,  while 
le  Secretary  the 

ite  carrier  contracts 
luse.  The  distinction 
jination  and 
nonrenewal  of  aii  agreement  or  contract 
is  important  because  the  right  of  an 
intermediary  or  <  arrier  to  a  hearing 
applicable  to  ten  linations  does  not 
apply  to  nonrenc  wals.  Consequently,  we 
are  proposing  to  revise  §§  421.5. 
421.126,  and  421 .205  to  make  certain 
that  the  distinct!  m  between 
nonrenewals  anq  terminations  is  clear. 
The  proposed  changes  are  not 
substantive.  The;  r  are  meant  to  reflect 
existing  statutor  and  regulatory 
requirements,  as  well  as  HCFA's 
longstanding  poocy  and  practice,  as 
expressed  in  the  JBtandard  intermediary 
ier  contracts. 
If  these  proposed 
:e  the  regulations  fully 
le  relevant  statutory 
irovide.  as  necessary. 
[e  distinction  between 
rals  and  terminations, 
ige  to  the 

regulations  concerning  mandatory  and 
optional  functioi  is  will  provide  us  with 
the  flexibility  to  shift  non-mandatory 
functions  among  intermediaries  and 
carriers  so  that  tie  Medicare  program 
may  be  administ  )red  in  the  most 
efBdent  and  effe  :tive  maimer  possible. 
We  anticipate  u:  ng  the  authority 
granted  us  by  th  s  change  sparingly. 
Any  transfer  or  donsolidation  of 
functions  will  be  determined  on  a  case- 
by-case  basis,  and,  prior  to  taking  action 
in  any  specific  o  ise.  we  will  closely 


agreements  and  i 
The  objective  ( 
changes  is  to  ma 
consistent  with  1 
authority  and  to  | 
clarification  of  t 
contract  nonrene 
In  addition,  the  ( 


study  the  situation  to  determine 
whether  the  benefits  to  the  effective 
administration  of  the  Medicare  program 
warrant  the  action.  It  is  not  our  intent 
at  this  time  to  shift  functions  from 
intermediaries  and  carriers  to  any 
entities  except  other  intermediaries  and 
carriers. 

in.  Response  to  Cranments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  we  will 
respond  to  them  in  the  preamble  to  the 
final  rule. 

IV.  Collection  of  Information 
Requirement 

This  rule  contains  no  information 
collection  requirements.  Consequently, 
this  rule  need  not  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

V.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
mmiber  of  small  entities.  For  piuposes 
of  the  I^A.  intermediaries  and  carriers 
are  not  considered  to  be  small  entities 
that  will  be  affected  as  a  result  of  these 
regulations.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  nimiber 
of  small  rural  hospitals.  This  analysis 
must  conform  to  Uie  provisions  of 
section  603  of  the  RFA.  For  piuposes  of 
section  1102(b)  of  the  Act.  we  consider 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  potentially 
affect  the  47  Medicare  part  A 
intermediaries  and  33  part  B  carriers 
with  agreements  or  contracts  with 
HCFA  to  make  payments  to  Medicare 
providers  and  banefidaries  for  covered 
services  and  to  perform  certain  other 
functions  currently  described  in 
§  421.100  for  intermediaries  and 
§  421.200  for  carriers.  Under  this 


proposed  rule,  we  would  have  authority 
to  redefine  intermediary  agreement  and 
carrier  contract  requirements  and 
remove  functions  fit>m  some  contractors 
and  transfer  them  to  other  contractors. 
We  would  also  be  able  to  consolidate 
some  tasks  under  one  contractor  in 
regions  where  several  contractors  are  all 
performing  the  same  functions 
simultaneously. 

The  proposed  rule  would  also  add 
payment  on  a  fee  schedule  basis  as  a 
function  which  may  be  included  in 
carrier  contracts  and  distinguishes 
between  contract  nonrenewals  and 
terminations.  This  proposed  rule  would 
make  the  regulations  more  consistent 
with  the  relevant  statutory  authority  and 
promote  the  more  effective  and  efSdent 
administration  of  the  Medicare  program. 
Service  to  beneficiaries  and  Medicare 
providers  would  not  be  disrupted  in  the 
affected  regions. 

Implementing  this  proposed  rule 
would  not  create  any  additional 
expenses  but  should  enable  the 
Medicare  program  to  realize  savings  in 
administrative  costs.  At  present,  we  are 
unable  to  estimate  the  potential  dollar 
amount  of  these  savings. 

We  evaluated  the  potential  impact  of 
these  regulations  changes  on 
intermediaries  and  carriers  for  purposes 
of  determining  whether  a  regulatory 
flexibility  analysis  is  required.  We 
believe  that  the  effects  or  the  changes 
will  be  minimal.  Almost  all  of  the 
present  contractors  have  been 
performing  the  functions  for  a  number 
of  years  and  have  developed  effidendes 
that  would  argue  against  our  needlessly 
altering  their  functions.  Therefore,  it  is 
not  our  intention  to  use  the  flexibility  of 
this  regulation  to  make  wholesale 
changes. 

Consequently,  we  have  determined, 
and  the  Secretary  certifies,  that  this 
proposed  rule  would  not  result  in  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Similarly,  the 
Secretary  certifies  that  it  would  not  have 
a  significant  effect  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  PaH  421 

Administrative  practice  and 
procedure.  Health  fiadlities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  421  would  be  amended 
as  set  forth  below. 


PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  part  421 
continues  to  read  as  follows: 

AuduMity:  Sees.  1102, 181S,  1816. 1833, 
1834  (a)  and  (h),  1842, 1861(u),  1871, 1874, 
and  1875  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395g.  1395h,  13951. 1395m  (a) 
and  (h),  1395u,  1395x(u).  1395hh.  1395kk. 
and  139SU),  and  42  U.S.C  1395b-l. 

2.  Section  421.5(d)  is  revised  to  read 
as  follows: 

§  421 .5    General  provisions. 

(d)  Nonrenewal  of  agreement  or 
contract.  Notwithstanding  any  of  the 
provisions  of  this  part.  HCFA  has  the 
authority  to  nonrenew  an  agreement  or 
contract  when  its  term  expires.  An 
intermediary  or  carrier  has  the  authority 
to  nonrenew  an  agreement  or  contract 
when  its  term  expires.  The  notice  and 
hearing  requirements  for  the 
termination  of  an  agreement  or  contract 
set  forth  in  §§  421.126,  421.128,  and 
421.205  do  not  apply  to  such 
nonrenewal  of  an  agreement  or  contract. 
Ah  intermediary  or  carrier  also  has  the 
authority  to  nonrenew  an  agreement  or 
contract  when  its  term  expires. 

3.  Section  421.100  is  redesignated  as 
§  421.101  and  revised  to  read  as  follows: 

§  421 .1 01    Optlonai  intermediary  functions. 
An  agreement  between  HCFA  and  an 
intermediary  may  specify  the  optional 
functions  to  be  performed  by  the 
intermediary,  which  may  include,  but 
are  not  necessarily  limited  to,  the 
following: 

(a)  Provider  audits.  The  intermediary 
must  audit  the  records  of  providers  of 
services  as  necessary  to  assure  proper 
payments. 

(b)  Utilization  patterns.  The 
intermediary  must  assist  providers  to^ 

(1)  Develop  procedures  relating  to 
utilization  practices; 

(2)  Make  studies  of  the  effectiveness 
of  those  procedures  and  recommend 
methods  to  improve  them; 

(3)  Evaluate  the  results  of  utilization 
review  activity;  and 

(4)  Assist  in  the  application  of 
safeguards  against  unnecessary 
utilization  of  services. 

(c)  Resolution  of  cost  report  disputes. 
The  intermediary  must  establish  and 
maintain  procedures  approved  by  HCFA 
to  consider  and  resolve  any  disputes 
that  may  result  from  provider 
dissatis&ction  with  an  intermediary's 
determinations  concerning  provider  cost 
reports. 

(d)  Reconsideration  of 
determinations.  The  intermediary  must 


establish  and  maintain  procedures 
approved  by  HCFA  for  the 
reconsideration  of  its  determinations  to 
deny  payments  to  an  individual  or  to 
the  provider  that  furnished  services  to 
the  individual.  The  PRO  performs 
reconsideration  of  cases  in  which  it 
made  a  determination  subject  to 
reconsideration. 

(e)  Information  and  reports.  The 
intermediary  must  furnish  to  HCFA  any 
information  and  reports  that  HCFA 
requests  in  order  to  carry  out  its 
responsibilities  in  the  administration  of 
the  Medicare  program. 

(0  Other  terms  and  conditions.  The 
intermediary  must  comply  vnih  all 
applicable  laws  and  regulations  and 
with  any  other  terms  and  conditions 
included  in  its  agreement. 

(g)  Dual  intermediary  responsibilities. 
With  respect  to  the  responsibility  for 
service  to  provider-based  HHAs  and 
provider-based  hospices,  where  the 
HHA  or  hospice  and  its  parent  provider 
wrill  be  served  by  different 
intermediaries  under  §421.117  of  this 
part,  the  designated  regional 
intermediary  will  process  bills,  make 
coverage  determinations  and  make 
payments  to  the  HHAs  and  hospices. 
The  intermediary  serving  the  parent 
provider  will  perform  all  fisctd 
functions,  including  audits  and 
settlement  of  the  Medicare  cost  reports 
and  the  HHA  and  hospice  supplement 
worksheets. 

4.  A  new  §  421.100  is  added  to 
subpart  B  to  read  as  follows: 

§  421.100    Required  Intermediary  functions. 

An' agreement  between  HCFA  and  an 
intermediary  spedfies  the  functions  to 
be  performed  by  the  intermediary, 
which  must  include  the  following 
required  functions  and  may  include 
optional  functions  listed  in  §421.101  of 
this  part  and  any  others  agreed  to  by 
HCFA.  The  required  functions  are: 

(a)  Coverage.  (1)  The  intermediary 
ensures  that  it  makes  payments  only  for 
services  that  are: 

(i)  Furnished  to  Medicare 
beneficiaries; 

(ii)  Covered  under  Medicare;  and 

(iii)  In  accordance  with  PRO 
determinations  when  they  are  services 
for  which  the  PRO  has  assumed  review 
responsibility  under  its  contrad  with 
HCFA. 

(2)  The  intermediary  takes 
appropriate  action  to  rejed  or  adjust  the 
claim  if — 

(i)  The  intermediary  or  the  PRO 
determines  that  the  services  furnished 
were  not  reasonable,  not  medically 
necessary,  or  not  furnished  in  the  most 
appropriate  setting;  or 


(ii)  The  intermediary  determines  that 
the  claim  does  not  properly  reflect  the 
kind  and  amount  of  services  furnished. 

(b)  Fiscu.  management 

The  intermediary  must  receive, 
disburse,  and  account  for  funds  in 
making  Medicare  payments. 

5.  Section  421.126  is  amended  by 
revising  the  heading  and  by  adding  a 
new  paragraph  (c)  to  read  as  fbUows: 

1421.126   TeitninatkMi  or  nonrwwwal  or 
nyieuiiraiils. 

•        •        *        •  -     • 

(c)  Nonrenewal  by  the  intermediary  or 
Secretary.  (1)  An  intermediary  may 
nonrenew  an  agreement  wiA  the 
Secretary  by  giving  the  Secretary  written 
notice  of  the  intermediary's  intention  to 
nonrenew  the  agreement  at  least  90  days 
before  the  end  of  the  current  period  of 
the  agreement. 

(2)  The  Secretary  may  nonrenew  an 
agreement  with  an  intermediary  by 
giving  the  intermediary  written  notice  of 
the  Secretary's  intentioa  to  nonrenew 
the  agreen.^nt  at  least  90  days  before  the 
end  of  the  current  period  of  the 
agreement. 

(3)  In  the  event  that  either  the 
Secretary  or  intermediary  gives  notice  of 
intention  to  nonrenew  an  agreement,  the 
Secretary  may  extend  the  agreement  for 
such  time  and  under  such  conditions  as 
may  be  specified  in  ttie  agreement. 

(4)  The  providers  served  by  an 
intermediary  whose  contract  is  not 
being  renewed  have  the  opportunity  to 
nominate  aiiother  intermediary,  in 
accordance  with  §  421.104. 

(5)  The  provisions  for  notice  and  the 
opportunity  for  a  hearing  in  connection 
with  the  termination  of  an  intermediary 
agreement,  set  forth  in  paragraph  (b)(2) 
of  this  section  and  §  421.128,  do  not 
apply  to  any  nonrenewal  of  an 
intermediary  agreement 

6.  Section  421.200  is  amended  by 
redesignate,  ro  para^apbs  (d)  through  ()} 
as  (e)  through  (k),  respectively.  The 
introductory  text  is  revised  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  421 .200    Carrier  (Unctions. 

A  contract  between  HCFA  and  a 
carrier,  other  than  a  regional  DMEPOS 
carrier,  specifies  the  functions  to  be 
performed  by  the  carrier,  which  may 
include,  but  are  not  necessarily  limited 
to  the  following: 

(d)  Payment  on  a  fee  schedule  basis. 
If  payment  is  on  a  fee  schedule  basis, 
the  carrier  must  assure  that  payments 
are  made  in  accordance  with  the 
applicable  provisions  of  parts  414  and 
415  of  this  chapter. 


§42t.205 

contracts. 
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7.  Section  421.^5  is  revised  to  read 
as  follows: 


Tarmlra  Uon  or  wNirenewaf  of 


(a)  Terminatioi  by  the  ctarier.  A 

carrier  may  termr  late  its  contract  at  any 
time  upon  writtex .  notice  to  the 
Secretary  of  its  in  £ntioa  to  terminate. 
Upon  notice  to  te  Tninate,  the  contract 
continues  for  180  days  after  such  notice 
unless  the  Secreti  ry  decides  to 
terminate  at  an  e«  rlier  date. 

(b)  Terminatioi  by  the  Secretary.  (1) 
The  Secretary  ma  r  terminate  a  contract 
with  a  carrier  at  s  ly  time  if  he  or  she 
determines  that  t  le  carrier  has  failed 
substantially  to  c  irry  out  any  material 
terms  of  the  contj  act  or  has  performed 
its  functions  in  a  nanner  inconsistent 
with  the  effective  and  efficient 
administration  ol  the  Medicare  Part  B 
program. 

(2)  Upon  notifi  lation  of  the 
Secretary's  intent  to  terminate  the 
contract,  the  carr  er  may  request  a 
hearing  within  2(  days  after  the  date  of 
the  notice  of  inte<  it  to  terminate. 

(3)  The  hearing  procedures  wiD  be 
those  specified  ii  §  421.128(c). 

(c)  Nonrenewa  by  the  Secretary  or 
carrier.  (1)  A  carr  er  may  nonrenew  a 
contract  with  the  Secretary  by  giving  the 
Secretary  written  notice  of  its  intention 
to  nonrenew  the  (  ontract  at  least  90 
days  before  the  aAol  the  current 
period  of  the  con  ract. 

(2)  The  Secreta  y  may  nonrenew  a 
contract  with  a  ci  rrier  by  giving  the 
carrier  written  nc  lice  of  the  Secretary's 
intention  to  nonr  mew  the  contract  at 
least  90  days  beft  re  the  end  of  the 
current  period  of  the  contract. 

(3)  In  the  event  that  either  the 
Secretary  or  the  c  uriec  gives  notice  of 
intention  to  nom  mew  a  contract  for  an 
additional  perioc  ,  the  Secretary  may 
extend  the  contrs  zt  for  such  time  and 
under  such  cond  tions  as  may  be 
specified  in  the  c  mtract. 

(4)  The  provisii  )n&  for  notice  and  the 
opportimity  for  a  hearing  in  connection 
with  the  terminal  on  of  a  carrier 
contract,  set  forti  in  paragraph  (b)  of 
this  section  and  j  421.128,  da  not  apply 
to  the  nonrenews  i  of  a  carrier  contract 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.71^ ,  Medicare  Assistance 
Program;  13.773,  M  sdicare — Hospital 
Insurance  Ptognun;  No.  93.774,  Medicare- 
Supplemental  Med  cat  Insurance) 


Dated:  August  5. 1993. 
Bruce  C  Vladsdc. 

AdministTottiT,  Heattb  Can  Fiaanciag 
Administration. 

Dated:  December  10, 199X 
Doaiui  E.  Sbalala, 
Secretary. 
[FR  Doc.  94-360a  Filed  02-l»-94;  8:45  am} 
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DEPARTMENT  OF  THE  IMTERIOn 
Fish  Mid  WiidlH*  Service 

SOCFRPartIT 

RIN  1018-AC10 

Endangered  and  ThroaHnod  Wildlife 
and  Plants;  Notica  o(  Publie  Hearing 
and  Reopening  of  PubHc  Corement 
Period  on  Proposed  Threatened  Status 
for  the  Flat-Tailed  Homed  Lizard 

agency:  Fish  and  WildKfe  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  public 

comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  under  the  Endangered  Species 
Act  of  1973,  as  amended,  gives  notice 
that  a  public  hearing  wUl  be  held  on  the 
proposed  threatened  ^atus  for  the  flat- 
tailed  homed  lizard  [Pfaynosoma 
mcallii).  At  the  hearing,  the  Service  will 
allow  all  interested  parties  to  submit 
oral  or  vmtten  comments  on  the 
proposal.  The  public  comment  period  is 
extended  to  provide  the  public  with 
more  time  to  comment. 
DATES:  A  public  hearing  will  be  held 
from  6  to  8  p.in.  on  Tuesday.  March  22, 
1994,  in  hnperiali,  California.  The  public 
comment  period,  which  closed  on 
January  28, 1994,  will  be  reopened  from 
February  22, 1994  until  April  22;  19»4. 
Any  comments  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decisicKt  on  this  proposal. 
ADDRESSES:  The  hearing  will  be  held  on 
Tuesday.  March  22. 1994,  at  Imperial 
Valley  College,  3«0  Ira  Aten  Boad. 
Health  Sciences  Building  Assembly 
Room  2131,  Imperial.  California. 

Written  comments  and  materials  may 
be  submitted  at  the  hearing  or  sent 
directly  to  the  Field  Sapecvisar.  US. 
Fish  and  Wildhfe  Service.  2730  Loker 
Avenue  West,  CarUiad,  Cattfomia 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  business  hours  by 
appointment,  at  the  abow  address. 
FOR  FURTHER  INFORMATION  COfrTACT: 
Gail  Kobetich,  Fi^d  Supervisor.  aC  the 
address  listed  above  (telephone  619/ 
431-9440). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  flat-tailed  homed  lizard 
(Phrynosoma  mcalhi]  is  a  small  iguanid 
lizard  restricted  to  flats  and  valleys  of 
the  western  Sonoran  desert.  Its 
maximum  length,  excluding  the  tail,  is 
about  8  centimeters  (3  inches)  (Stebbins 
1985).  Hie  range  of  the  flat-tailed 
homed  lizard  includes  portions  of 
Riverside.  Imperial  and  extreme  eastern 
San  Diego  Counties.  California; 
northeastem  Baja  California.  Mexico; 
Yuma  County.  Arizona;  and 
northwestern  Sonora.  Mexico.  An 
estimated  34  percent  of  historically 
occupied  flat-tailed  homed  lizard 
habitat  has  been  lost.  About  95  percent 
of  remaining  optimal  habitat  in 
California  is  threatened  by  one  or  more 
factors.  Various  human  activities 
threaten  36  percent  of  the  remaining 
habitat  in  Arizona.  The  flat-tailed 
homed  lizard  and  its  habitat  are  also 
being  adversely  affected  in  Mexico,  but 
to  a  lesser  degree.  The  Service 
published  the  proposed  rule  detailing 
these  factors  in  the  Federal  Register  on 
November  29. 1993  (58  FR  62629). 

The  Service  has  scheduled  a  public 
hearing  on  Tuesday.  March  22. 1994.  in 
response  to  formal  requests  from  the 
public.  Those  parties  wishing  to  make  a 
statement  for  the  record  should  bring  a 
copy  of  their  statement  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
However,  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service  are  not 
limited.  Written  comments  will  be  given 
the  same  weight  as  oral  comments. 
Written  comments  may  be  submitted  at 
the  hearing  or  mailed  to  the  address 
given  in  the  ADDRESSES  section  of  this 
notice.  The  comment  period  closes  on 
April  22, 1994. 

Author 

The  primary  author  of  this  notice  is 
Larry  Salata,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field,  Office.  2730 
Loker  Avenne  West,  Carlsbad, 
California.  92008. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1361-1407;  16 
U.S.C.  1531-1544;  16  U.S.C.  4201-4245; 


Pub.  L.  99-625. 100  Stat  3500;  unless 
otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation.  ' 

Dated:  February  14, 1994. 
Marvin  L.  Pleneit, 

Regional  Director.  Reffon  1.  U.S.  Fish  and 
Wildlife  Serrice. 
(FR  Doc  94-3837  Filed  2-18-94;  8:45  am) 

BILLING  COOE  4310-SS-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 
P.D.  021494E] 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  New  England  Fishery  Management 
Council  has  submitted  Amendment  5  to 
the  Fishery  Management  Plan  for 
American  Lobster  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public. 

DATES:  Written  comments  will  be 
accepted  through  April  15. 1994. 
ADDRESSES:  Send  comments  to  Richard 
B.  Roe,  Regional  Director.  National 
Marine  Fisheries  Service,  1  Blackbum 
Dr.,  Gloucester,  Massachusetts  01930. 
Clearly  mark  the  outside  of  the  envelope 
"Comments  on  Lobster  FMP."  Copies  of 
the  Amendment  and  Draft 
Supplemental  Environmental  Impact 
Statement  are  available  upon  request 
from  Douglas  G.  Marshall,  Executive 
Director.  New  England  Fishery 
Management  Council.  Suntaug  Office 
Park.  5  Broadway.  Saugus. 
Massachusetts  01906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Jones,  Fishery  Policy  Analyst. 
5P8-281-9273. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C  1801  et  seq.) 


(Magnuson  Act)  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
plan  amendment  it  prepares  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  plan  or 
amendment,  must  immediately  publish 
a  notice  that  it  is  available  for  public 
review  and  comment  The  Secretary  will 
consider  the  public  comments  in 
detemiining  whether  to  approve, 
disapprove,  or  partially  disapprove  the 
FMP  amendment. 

Amendment  5  would  implement:  (1) 
A  fieeze  of  the  minimtun  size  limit  for 
lobsters  at  the  current  carapace  size  of 
3V4  inches;  (2)  a  five  year  moratorium 
on  new  Federal  vessel  permits;  (3)  new 
permit  requirements  for  vessel  operators 
and  dealers;  (4)  several  categories  of 
Federal  vessel  permits  and  limits  on 
lobster  landings  according  to  a  vessel's 
pemiit  category;  (5)  the  development  a 
stock  rebuilding  program  for  all 
segments  of  the  lobster  fishery;  (6) 
mandatory  reporting  for  permitted 
vessels  and  dealers;  (7)  cnanges  to  the 
width  of  the  escape  vent  size  from  6 
inches  to  5V4  inches;  and  (8)  framework 
measures  to  adjust  the  effort  control  and 
other  measures  in  the  proposed 
amendment  and  provisions  in  the  plan. 
This  amendment  also  includes  a  revised 
definition  of  overfishing  for  lobster  and 
a  determination,  based  on  this 
definition,  that  the  resource  is 
overfished.  The  intent  of  this 
amendment  is  to  reduce  the  fishing 
mortality  rate  and  rebuild  the  American 
lobster  resource. 

This  proposed  amendment  also 
included  a  provision  that  would  allow 
moratorium  qtialification  for  vessels 
with  state  endorsed  permits  in  states 
that  did  not  notify  vessel  owners  of  the 
control  date  for  lobster.  This  provision 
has  been  disapproved  based  on  National 
Standard  4  and  the  determination  that  it 
would  discriminate  against  individuals 
fit>m  different  states. 

A  notice  of  proposed  rulemaking  will 
be  published  within  15  days  after  the 
submission  of  the  amendment. 

Authority:  16  U.S.C  1801  etseq. 

Dated:  February  IS.  1994. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Consenration  and  Management,  National 
Marine  Fisheries  Serrice. 
(FR  Doc  94-3811  Filed  2-15-94;  4:46  pmj 
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Notices 


This  aecJion  o*  the  FEDERAL  REGISTER 
contains  documwits  ottief  than  njl«s  or 
proposed  ndes  tiat  ai«  applicable  to  the 
public.  Notices  oi  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
mfings,  delegations  of  authority.  fiGng  of 
petitions  and  applications  and  agency 
statements  of  oiganization  and  lUnctions  are 
examples  of  documents  appearing  irv  this 
section. 


DEPARTMEMT  OF  AGRICULTURE 

Aaiinal  and  Plant  Haalth  Inspection 
S«rvic« 

[Ooetot  No.  93-116^ 

AvaUabUtty  of  DetarminaUon  of 
Nonregulatod  Slatua  of  Calgcno,  Inc., 
Genetically  Enginoeved  ^tlon  Unea 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  determination. 

SUMNMRT:  The  Animal  and  Plant  Heakh 
Inspection  Service  (APHISJ  is 
announcing  the  issuance  of  a 
determination  that  certain  tradematked 
cotton  lines,  designated  BXTi™  cotton, 
do  not  present  a  plant  pest  risk  and  are 
therefore  no  longer  regulated  articles 
under  its  regulations.  APHIS' 
determination  has  been  made  in 
response  tc  3  petition  received  from 
Calgene,  Inc.,  of  Davis,  CA,  on  July  15, 
1993,  seeking  a  determination  from 
APHIS  that  BXNTM  cotUm  does  not 
present  a  plant  pest  risk  and  is  therefiore 
no  longer  a  regidated  article.  The  effect 
of  this  determination  is  that  cotton  lines 
meeting  the  definition  of  BXNtm  cotton 
and  that  have  been  field  tested  under 
permit,  will  no  longer  be  subject  to 
regulation.  This  notice  also  announces 
the  availability  of  the  determination  that 
provides  the  basis  for  the  ruling,  as  well 
as  the  availability  of  an  environmental 
assessment  of  this  action. 

EFFECTIVE  DATE:  February  15, 1994. 

ADDRESSES:  The  determination,  the 
environmental  assessment,  the  Calgene. 
Inc.  submission,  and  written  comments 
received  in  response  to  our  September 
8, 1993,  notice  published  in  the  Federat 
Register  mpy  be  inspected  at  USDA» 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 


Federal  Register  /  Vol.  59.  No.  35  /  Tuesday.  February  22,  1994  /  Notices 


8453 


Federal  Regialer 
Vol.  59,  No.  35 
Tuesday,  February  22.  1994 


to  this  room  are  n  quested  to  call  ahead 
on  (202)  690-281;  . 

FOR  FURTHER  INFO  IMAT10H  CONTACT:  Dr. 
Michael  Schechti  lan,  Semor 
Microbiologist,  Bi  otechnology.^ 
Biologies,  and  En^  ironmental 
Protection,  APHU  ,  USDA,  room  aso 
Federal  Building,  5505  Bekrest  Road. 
Hyattsville.  MD  2 1782.  C301)l  435-7601. 
For  a  copy  of  the  (  etermination  or  the 
environmental  as:  essment.  please  write 
or  call  Ms.  Kay  Pe  terson  at  this  same 
address  and  telep  lone  number. 

SUPPLEMENTARY  \h  FORMATION:  On 
September  8, 199;  (58  FR  47249-47250, 
Docket  No.  93-11 5-1),  the  Animal  and 
Plant  Health  Inspt  ction  Service  (APHIS) 
published  a  notia  1  announcing  receipt 
of  a  petition  from  Calgene,  Inc. 
(Calgene)  of  Davi^  CA,  that  requested  a 
determination  on  iie.  regulatoiy  status 
of  BXNTM  cotton.  Hus  notice  also 
indicated  the  role  of  the  Food  and  Drug 
Administration  ai  d  the  United  States 
Environmental  Pr  rtection  Agency  in  the 
regulation  of  fboa products  derived 
from  BXNTM  cottc  n  and  the  potential 
use  of  the  herbtci(  e  bromoxynil  on 
BXNTM  cotton,  ta  pectively.  This  notice 
frirther  amiounce(  that  the  petition  was 
available  for  publ  c  review  and  invited 
written  commei^  on  whether  BXNtm 
cotton  poses  a  pla  at  pest  risk,  to  be 
submitted  on  or  before  November  8, 
1993. 


Comments 
APHIS  leceivec 


a  total  of  45 


comments  from  S  ate  officials, 
universities,  farmi  »rs  associations  and 
cooperative  exten  »on  services, 
environmental  an  i  ccHisimier 
organizations,  an<  business  and 
professional  assoc  iations.  Among  these 
commenters,  34  w  ere  in  favw  of 
granting  A©  petitipn,  9  were  opposed, 
and  2  others  addressed  APHIS'  decision 
on  the  petition  itself  only 
parenthetically.  ApKIS  has  provided  a 
complete  discussi|Dn  of  the  comments 
and  any  issues  raided  by  the 
commenters  in  &e  dwh»r  mi  nftfjon 
document,  whicbjis  available  upon 
request  from  the  individual  listed  uitder 
FOR  FURTHER  WFoinATiOM  CONTACT, 
i  defined  by  its 
3,  Inc..  of  Davis,  CA). 
/ar  or  progeny  of  a 
king  the  BXN  gene  (a 
i  the  soil  microbe 
Klebsiella  pneunn  miae  subsp.  ozaenae 
that  encodes  the  e  azyme  nitrilase. 


BXNTM  cotton,  I 
developer  (Calger 
is  any  cotton  cult 
cotton  line  conta 
gene,  derived  froi 


which  can  de^wie  the  herbicide 
broraoxynil)  with  its  associated 
regulatory  sequences,  i.e.,  sequences 
that  allow  for  expression  of  the  gene's 
enzyme  product.  By  definition,  BXNtm 
cotton  may  also  contain:  the  karr 
marker  gene  (encoding  the  enzyme 
aminoglycoside  3 '-phosphotransferase 
n,  which  confers  resistance  to  the 
antibiotic  kanaraydn)  with  its 
associated  regtilatory  sequences;  a  DNA 
fragment  containing  the  origin  of 
replication  of  the  pRi  plasmid  from 
i^grofcarteriumrft/zogenesjT-DNA  left 
and  right  border  sequences  from  an 
Agrobacterium  tumefaciens  Ti  plasmid; 
a  segment  of  DNA  from  transposon  Tn5; 
a  portion  of  a  sjmtheticpolylinker 
sequence  frtrni  lacZ^i  and  a  segment  of 
ZJNA  containing  the  origin  of  replication 
of  plasmid  pBR322.  Expression  of  the 
BXNTM  gene  and  the  kair  gene  is 
directed  by  copies  of  the  promoter  from 
the  35S  gene  from  cauliflower  mosaic 
virus  and  terminated  using  sequences 
derived  from  die  tml  gene  from  the 
■  octopine-type  Ti  pla^d  pTiAB  from  A. 
tumefacieas. 

BXNTM  cottCHi  ccmtains  components 
from  organisms  that  are  known  plant 
pathogens,  i.e.,  the  bacterium 
Agrobacterium  tumefaciens  and 
cauliflower  mosaic  virus.  BXNtm  cotton 
has  thCTefbrebeen  a  regulated  article 
imder  APHES  jurisdiction,  aaid  its  field 
tests  in  1989, 1990, 1991, 1992,  and 
1993  have  been  in  accordance  with 
APHIS  regulations  at  7  CFR  part  340. 
APHIS'  determination  that  BXNtm 
cotton  that  has  been  fidd  tested  under 
permit  does  not  present  a  plant  pest  risk 
is  based  on  an  analysis  of  data  provided 
to  APHIS  by  Calgene  and  other  retevmt 
published  scientific  data  obtained  by 
APHIS  concerning  the  components  of 
BXNtm  cotton  and  observable  properties 
of  the  cotton  lines  themselves.  From  this 
review,  we  have  detexmined  th^  these 
BXNTM  cotton  lines:  (1)  Exhibit  no  plwt 
pathogenic  properties;  (2)  ara  no  more 
likely  to  become  a  weed  tftaa  their  non- 
engineered  parental  varieties;  (3)  are 
unlikely  to  increase  the  weediness 
potential  iat  any  other  cultrv^ed  plant 
or  n^ve  wild  spedes  with  which  the 
organism  can  intobreed;  C4)  will  not 
cause  damagB  to  processed  agricultural 
commodities;  and  (5)  are  unlikely  to 
harm  other  organisms,  such  as  bees  and 
earthworms,  that  are  beneficial  to 
agricultiue.  In  addition,  we  have 
determined  that  there  is  a  reasonable 


certainty  that  progeny  BXNtm  cotton 
lines  bred  from  these  lines  will  not 
exhibit  new  plant  pest  properties,  i.e., 
properties  substantially  different  from 
any  observed  for  the  BXNtm  cotton  lines 
already  field  tested,  or  those  observed 
for  cotton  in  traditional  breeding 
prt)grams.  However,  APHIS  believes  that 
it  is  prudent  to  require  information  to 
corroborate  that  new  BXNtm  cotton 
lines,  not  derived  from  BXNtm  lines 
already  field  tested  under  permit,  do  not 
exhibit  unexpected  qualities. 

Calgene  has  provided  information  and 
data  from  field  testing  of  some  of  the 
cotton  lines  fitting  their  definition  of 
BXNTM  cotton  and  intended  to  be 
representative  of  all  those  lines.  Our 
determination,  however,  applies  only  to 
cotton  lines  that  fit  Calgene's  definition 
of  BXNTM  cotton  and  that  have  been 
field  tested  under  permit.  The  effect  of 
this  determination  is  that  such  cotton 
lines  will  no  longer  be  considered 
regulated  articles  under  the  APHIS 
regulations  at  7  CFR  part  340.  Permits 
under  those  regulations  will  no  longer 
be  required  from  APHIS  for  field  testing, 
importation,  or  interstate  movement  of 
BXNTM  cotton  lines  that  have  been  field 
tested  imder  permit  or  their  progeny. 
Normal  agronomic  practices  involving 
these  BXNTM  cotton  lines,  e.g., 
cultivation,  propagation,  movement, 
and  cross-breeding  with  other  non- 
regulated  cotton  lines,  can  now  be 
conducted  without  an  APHIS  permit. 
(Importation  of  BXNtm  cotton  (and 
nursery  stock  or  seeds  capable  of 
propagation]  is  still,  however,  subject  to 
the  restrictions  found  in  the  Foreign 
Quarantine  Notices  regulations  at  7  CFR 
part  319.)  Variety  registration  and/or 
seed  certification  for  individual  cotton 
lines  carrying  the  BXNtm  gene  may 
involve  future  actions  by  ttie  U.S.  Plant 
Variety  Protection  Office  and  State  Seed 
Certification  officials. 


The  potential  environmental  impacts 
associated  with  this  determination  have 
been  examined  in  aocordanoe  with 
regulations  and  guidelines 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.;  40  CFR  parts  1500- 
1508;  7  CFR  part  lb;  44  FR  50381- 
50384;  and  44  FR  51272-51274).  An 
Environmental  Assessment  (EA)  was 
prepared  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  reached 
by  APHIS  for  the  determination  that 
BXNTM  cotton  that  has  been  field  tested 
under  permit  is  no  longer  a  regulated 
article  under  its  regulations  at  7  CFR 
part  340. 

Done  in  Washington,  DC,  this  15th  day  of 
February  1994. 

Lonnie  ).  Kiag, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-3886  Filed  2-18-94;  8:45  am] 
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[Docket  No.  94-002-1] 

Receipt  of  Permrt  AppKcalions  for 
Release  Into  ttte  Environment  of 
Geneticafly  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  three  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 


deleted,  are  available  for  puiblic 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  <202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
docinnents  by  writing  to  the  person 
listed  under  FOR  FtiRTHER  INFORMATION 
CONTACT. 

FOR  PURTHBR  MPORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  850, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  revie%ving 
the  following  applications  for  ptermits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application 
No. 


94-006-01 

94-00&- 
02,  re- 
newal of 
permit 
92-037- 
07,  is- 
sued on 
05-tB- 
92. 

94-010-01 


Applicant 


U.S.  Department  of  Agriculture,  Agricultural  Re- 
search Sennce. 
Upjohn  Company 


Connecticut  Agricultural  Experiment  Station 


Date  re- 
ceived 


01-06-94 
01-06-94 


01-10-«4 


Organisms 


Fusarium  graminearum  genetically  engineered 
to  Uock  synttiesis  of  trichotheoene  toKirc. 

Cantaloupe  and  squash  plants  geneticafly  engi- 
neered to  express  the  coat  protein  genes  of 
cucumber  mosaic  vims  <CMV),  watermelon 
vims  2  (WMV2),  and  zucchini  yellow  niosaic 

.    virus  (ZYMV)  for  resistance  to  these  vinjses. 


Oyphenectria  parasilicfl,  a  causal  agent  of 
cbealnut  Mght,  geneticaUy  engineered  to  be 
hypOMinilenL 


Field  test  lo- 
cation 


Illinois. 
Florida. 


Connecticut, 
WeM  Vir- 
ginia. 


8454 
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Done  in  Washington,  DC,  this  15th  day  of 
February  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
HealUi  Inspection  Service. 
|FR  Doc.  94-3887  Filed  2-18-94;  8:45  am] 

BILUNO  COOe  3410-34-P 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

U.S.  Government  Sponsored  Chemical 
Weapons  Convention  (CWC)  Seminars 
for  the  Chemical  and  Related  Industry 

AGENCY:  United  States  Anns  Control 
and  Disarmament  Agency  (ACDA). 
ACTION:  ACDA  will  sponsor  seminars  to 
explain  the  CWC  and  its  significance  for 
U.S.  industry. 

summary:  The  Chemical  Weapons 
Convention  (CWC)  will  directly  affect 
private  sector  chemical  producers, 
consumers  and  processors.  The  CWC 
imposes  requirements  on  certain 
industrial  faciUties. 

Depending  on  the  specific  chemical, 
the  CWC  requires: 

•  Detailed  reports  of  the  quantities 
produced,  processed,  or  consumed  in 
your  facilities; 

•  Detailed  production  plans  and  site 
(plant)  information; 

•  Short-notice  on-site  inspections  of 
industry  facilities  and  records  by 
international  inspection  teams. 

The  key  issues  for  U.S.  chemical  and 
related  industry  managers: 

•  Compliance  with  CWC 
Requirements; 

•  Protection  of  confidential/ 
proprietary  business  information; 

•  Prevention  of  adverse  publicity/ 
controversy; 

•  Prevention  of  unnecessary  costs/ 
production  disruptions; 

•  Inspection  readiness; 

•  Schedule  for  implementation. 
The  U.S.  Arms  Control  and 

Disarmament  Agency  is  sponsoring 
regional  one-day  seminars  to  explain  the 
CWC.  the  domestic  draft 
implementation  legislation  that  is 
currently  being  reviewed  by  the  Senate, 
and  their  significance  to  U.S.  industry. 
You  are  invited  to  attend  one  of  the 
following: 

Atlanta.  GA April  12, 1994. 

New  Orleans,  LA April  15. 1994. 

Las  Vegas,  NV April  29, 1994. 

Baltimore,  MD  May  3, 1994. 

Boston,  MA May  5, 1994. 

Chicago,  IL May  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  registration  materials  and  more 
information  on  how  the  CWC  affects 
your  company,  contact:  Ceoff  Nagler, 
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MSS 


,2111  Eisenhower 
;  01,  Alexandria,  VA 

phone:  (800)  528-1041 
739-l#33.  Fax:  (703)  739-1525. 


EAI  Corporatiofi, 

Avenue,  suite 

22314-4679,1 

or  (703) 

CathleenE. 

Director  of  Admiiistration. 

IFR  Doc.  94-387  I  Filed  2-18-94;  8:45  am] 

BIUJNG  COOE  682»  32-M 


Lawience, 


DEPARTMEN1  OF  COMMERCE 
International  1  rade  Administration 


University  of 
al.;  Notice  of 
Applications 
Scientific  Instruments 


<  alifomia,  Berkeley,  et 
( onsolidated  Decision  on 
^r  Duty-Free  Entry  of 


This  is  a  dec  ision  consolidated 
pursuant  to  se(  lion  6(c)  of  the 
Educational,  S  :nentific,  and  Cultiu-al 
Materials  Imp<  rtation  Act  of  1966  (Pub. 
L.  89-651,  80  1  Itat.  897;  15  CFR  part 
301).  Related  r  jcords  can  be  viewed 
between  8:30  i  l.M.  and  5:00  P.M.  in 
room  4211,  U.;  >.  Department  of 
Commerce.  14  h  and  Censtitution 
Avenue.  N.W.  Washington,  D.C. 

Comments:  >Jone  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  valu  s  to  the  foreign 
instruments  di  ascribed  below,  for  such 
purposes  as  e<  ch  is  intended  to  be  used, 
is  being  manu  actured  in  the  United 
States. 

Docket  Nun  ber:  93-O03R.  Applicant: 
University  of  <  ^lifomia,  Berkeley, 
Berkeley,  CA  \  4720.  Instrument: 
Blackbody  Fui  nace  with  Internationally 
Accredited  At  solute  Reference. 
Manufacturer.  National  Physical 
Laboratory,  Ui  lited  Kingdom.  Intended 
Use:  See  notic  3  at  58  FR 14559,  March 
18, 1993.  Reai  ons:  The  foreign 
instrument  pr  ivides:  (1)  highly  flat 
spectral  emiss  ivity  over  the  3-30  jun 
range,  (2)  an  ii  othermal  emissivity  to 
0.999,  (3)  chai  acterization  relative  to -an 
absolute  stanc  ard  cavity  and  (4) 
operability  in  an  airborne  observatory. 
Advice  Recei\  ed  From:  National 
Institute  of  St  indards  and  Technology, 
January  4, 19(  4. 

Docket  Nur  tber:  93-138.  Applicant: 
Argonne  Natii  inal  Laboratory,  Argonne, 
IL  60439.  Inst  nment:  Scintillometer, 
Model  SLS  2( .  Manufacturer:  Scintec, 
Germany.  InU  nded  Use:  See  notice  at  58 
FR  63924,  De(  ember  3, 1993.  Reasons: 
The  foreign  in  strument  provides 
measurement  of  the  refractive  index, 
provides  cont  nuous  measurement  of 
the  refractive  index  parameter  (Cn^)  and 
the  inner  scale  of  turbulence  (U)  for 
estimating  he  it  and  momentvun  flux  in 
the  atmosphe  e  along  light  propagation 
distances  of  ti  ns  to  hundreds  of  meters. 
Advice  Recei\  ed  From:  National 


Oceanic  and  Atmospheric 
Administration,  January  10, 1994. 

Docket  Number:  93-144.  Applicant: 
Duke  University,  Durham,  NC  27708- 
0227.  Instrument:  Electron  Microprobe 
(Used),  Model  CAMEBAX. 
Manufacturer:  Cameca,  France. 
Intended  Use:  See  notice  at  58  FR 
65158,  December  13, 1993.  Reasons: 
The  foreign  instrument  provides  (1) 
non-destructive  chemical  analysis  of 
micron-sized  regions  with  detection 
limits  of  0.01%  and  precision  to  1.0% 
for  major  elements  and  (2)  four 
wavelength  dispersive  spectrometers. 
Advice  Received  From:  National 
Institute  of  Standards  and  Technology, 
November  10, 1993  (comparable  case). 

The  National  Institute  of  Standards 
and  Technology  and  National  Oceanic 
and  Atmospheric  Administration  advise 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactiu«d  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  94-3913  Filed  2-18-94;  8:45  am) 
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Minority  Business  Developmeni 
Agency 

Business  Development  Center 
Application:  State  of  South  Carolina 
With  the  Exceptions  of  Greenville, 
Charleston,  and  Columbia  MSAs 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  program 
(MBDC)  to  operate  a  Rural  Minority 
Business  Development  Center  (R\ffiDC) 
for  approximately  a  3-year  period, 
subject  to  agency  priorities,  recipient 
performance  and  the  availability  of 
funds.  The  total  cost  of  performance  for 
the  first  budget  period  (12  months)  from 
July  1, 1994  to  June  30. 1995  is 
estimated  at  $411,765.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost,  through 


non-Federal  contributions.  The  Federal 
amount  includes  $8,540  for  an  annual 
audit  fee.  Cost-sharing  contributions 
may  be  in  the  form  of  cash 
contributions,  client  iees,  in-kind 
contributions  or  comhinations  thereof. 
The  RMBDC  will  operate  in  the  State  of 
South  Carolina  geographic  service  area 
with  the  exceptions  of  Greenville, 
Charleston  and  Columbia.  MSAs.  The 
headquarters  of  the  RMBDC  will  be 
located  in  Orangeburg,  South  Carolina. 

The  award  number  for  this  RMBDC 
will  be  04-10-^4007-01. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  RMBDC  will  provide  business 
development  services  to  the  rural 
minority  business  community  to  help 
establish  and  maintain  viable  rural 
minority  businesses.  To  this  end.  MBDA 
funds  organizations  to  identify  and 
coordinate  public  and  private  sector 
resources  on  behalf  of  rural  minority 
individuals  and  firms;  to  offer  a  full 
range  of  management  and  technical 
assistance  to  rural  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
rural  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  rural  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  Cnn  in  providing  rural 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  received  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  imder  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  award.  The  applicant 


with  the  highest  points  score  will  not 
necessarily  receive  the  award. 

If  an  application  is  select  for  funding. 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  die  period 
of  performance  is  at  the  total  discretion 
of  DOC.  Award  under  this  program  shall 
be  subject  to  all  Federal  laws  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  assistance  awards. 

The  RMBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
EtMBDC  may  charge  client  fees  for 
management  and  technical  assistance 
(M&TA)  rendered.  Based  on  a  standard 
rate  of  $50  per  hour,  the  RMBDC  will 
chaise  client  fees  at  20%  of  d»  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less,  and  35%  of  the  total 
cost  for  firms  with  gross  sales  of  over 
$500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  is  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
RMBDC's  performance,  the  availability 
of  funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  March  24, 1994.  Applications  must  be 
postmarked  on  or  before  March  24, 
1994. 
ADDRESSES: 

Atlanta  Regional  Office,  U.S.  Department  of 
Commerce,  Minority  Business 
Developiment  Agency,  401  West  Peachtree 
Street  NW.,  suite  1715,  Atlanta,  Georgia 
30308-3516,  (404)  730-330U. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Henderson.  Acting  Regional 
Director.  Atlanta  Regional  G^ce, 
telephone  (404)  730-3300. 
SUPPLEMENTARY  INFORMATKM: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Inteigovemmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  March  9. 
1994. 9  ajn.  at  the  following  address: 
U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency,  401 
West  Peachtree  Street  NW..  room  1715. 
Atlanta,  Georgia  30308-3516.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 


indicated  above,  and  copies  of 
application  kits  and  applicahle 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs— Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  avrard  being  made,  diey 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government 
Notxithslanding  any  verbal  assuranoe 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  die 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
Departmental  regulatitHis.  policies,  and 
procedures  apptkable  to  Federal 
financial  assistance  awards. 

Outstandii^  Account  Receivable — ^No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— Ml  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fi^ud.  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honestly  or 
financial  integrity. 

AMTjrd  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Exunples  of 
some  of  the  conditions  which  can  cause 
termination  are  feilure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  RMBCXZ  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  far  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications — ^AU 
primary  applicants  must  submit  a 
completed  Form  C3>-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 


Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspensjon— Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28.  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosiire  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  D(X.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  ward 
document. 

11.800  Minority  Business  Development 
Centers 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  15, 1994. 

Robert  Henderson, 

Acting  Regional  Director,  Atlanta  Begional 
Office. 

(PR  Doc  94-3843  Filed  2-18-94;  8:45  ami 
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Center 
San  Antonio  MBDC  I.D. 


agency:  Mine  rity  Business 
Development  Agency.  Commerce. 
ACTION:  Notici  I. 


SUMMARY:  In  i  ccordance  with  Executive 
Order  11625,  he  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  con  petitive  applications 
imder  its  Min  )rity  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  p  iricni  (12  months)  from 
July  1. 1994 1(  I  June  30. 1995  is 
estimated  at  1283.156.  The  application 
must  include  B  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  cjontributions.  Cost-sharing 
contributionsjmay  be  in  the  form  of  cash 
contnbutionsl  client  fees,  in-kind 
contributionsjor  combinations  thereof. 
The  MBDC  will  operate  in  the  San 
Antonio,  Texas  geographic  service  area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  a^«ement. 
Competition  m  open  to  individuals, 
non-profit  anl  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  4nd  educational 
institutions.  I 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  comhiunity  to  help  establish 
and  maintainlviable  minority 
businesses.  Tp  this  end,  MBDA  funds 
organizationsito  identify  and  coordinate 

Eublic  and  private  sector  resources  on 
ehalf  of  minority  individuals  and 
firms;  oflier  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneur^;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  busmess. 

Applicatioas  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  th^  needs  of  the  business 
community  i4  general  and,  specifically, 
the  special  naeds  of  minority 
businesses,  individuals  and 
organizations (50  points);  the  resources 
available  to  tl^e  finn  in  providing 
business  development  services  (10 
points);  the  film's  approach  (techniques 
and  methodo  ogies)  to  performing  the 
work  require!  aents  included  in  the 
application  (:  0  points);  and  the  firm's 
estimated  coi  t  for  providing  such 
assistance  (2(  points).  An  application 
must  receive  it  least  70%  of  the  points 
assigned  to  ai  y  one  evaluation  criteria 
category  to  b<  considered 
programmatii  ally  acceptable  and 
responsive.  T  lose  applications 
determined  t(  be  acceptable  and 
responsive  w  11  then  be  evaluated  by  the 


Director  of  MBDA.  Filial  award 
selections  shall  be  based  on  the  nimiber 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not         \^ 
necessarily  receive  the  award.  / 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  efibrt,  the  MBIXZs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBEX]  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  f.:-  tors  as  the 
MBDC's  performance.  iKc  availability  of 
funds  and  Agency  pri  or.:  'S. 
DATES:  The  closing  da*.?  f:>r  applications 
is  March  31. 1994. 

Applications  must  be  (.cstmarked  on 
or  before  March  31, 1994 
ADDRESSES:  Dallas  Regional  Office,  1100 
Commerce  St.,  Room  732^,  Dallas, 
Texas  75242,  (214)  767-^:  01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Jefferson,  Acting  Rpgional 
Director,  Dallas  Regional  Office, 
telephone  (214)  767-800 ! 

A  pre-bid  conference  v-.  i  ii  be  held  on 
March  10. 1994.  in  the  Ea.l  Cabell 
Federal  Building,  room  7B23. 1100 
Commerce  Street.  Dallas.  Texas  at  10 
a.m. 

SUPPt^MENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Ofiice  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
nimiber  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Coste— Applicants  are 
hereby  notified  that  if  they  incur  any 


costs  to  an  award  being  made,  they  do 
solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
De[>artment  of  Commerce  to  cover  pre- 
award  costs.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable-^o 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  (he 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

Fa7se  Statements — ^A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 


Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace— Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying— Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-liL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  tier  Certifications — ^Recipients 
shall  require  appfications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
Other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — ^Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LIX,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  E)OC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  15, 1994. 
Bobbjr  JeSsrson, 

Acting  Regional  Director,  Dallas  Regional 
Office. 

{PR  Doc.  94-3870  Filed  2-18-94;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

pocket  No.  940229-4029;  I.D.  120893A] 

Atlantic  Shark  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  control  date  for  entry 

into  the  Atlantic  shark  fisheries. 


SUMMARY:  This  notice  announces  that 
anyone  entering  any  Atlantic  shark 
fishery  after  February  22, 1994  (control 
date),  may  not  be  assured  of  future 
access  to  or  an  allocation  of  the  shark 
resource  in  the  Atlantic  Ocean  under 
the  Fishery  Management  Plan  for 
Atlantic  Sharks  (FMP).  This  notice  is 
intended  to  promote  awareness  of 
potential  eligibility  criteria  for  access  to 
the  Atlantic  sharic  fisheries  and  to 
discourage  new  entries  into  the  fisheries 
based  on  economic  speculation  while 
the  Secretary  of  Commerce  (Secretary) 
contemplates  whether  and  how  access 
to  the  Atlantic  shark  resources  should 
be  controlled. 

ADDRESSES:  Comments  on  the  control 
date  established  herein  should  be 
directed  to:  Richard  H.  Schaefer, 
Director,  Office  of  Fisheries 
Conservation  and  Management  (F/CM). 
National  Marine  Fisheries  Service.  1335 
East-West  Highway.  Silver  Spring,  MD, 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  C 
Michael  Bailey,  301-713-2347,  FAX 
301-713-2299,  Kevin  Foster,  508-281- 
9260  or  Michael  E.  Justen,  813-893- 
3161. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fisheries  are  defined  and 
managed  under  regulations  at  50  CFR 
part  678  under  the  authority  of  the 
Magnuson  Fisheries  Conservation  and 
Management  Act  (Magnuson  Act).  The 
Magnuson  Act  Amendments  of  1990, 
Pub.  L.  101-627,  transferred 
management  authority  over  the  Atlantic 
shark  fisheries  to  the  Secretary  as  of 
November  28, 1990. 

One  of  the  concerns  of  the  Atlantic 
shark  industry,  and  the  Secretary,  is  that 
current  participants  in  the  fisheries  who 
will  bear  the  brunt  of  the  management 
restrictions  on  the  fisheries,  which  are 
necessary  for  stock  rebuilding,  may  not 
be  the  ones  to  whom  future  benefits 
accrue.  To  address  these  concerns,  and 
to  avoid  speculative  entry  into  a  fishery 
that  is  overfished  and  may  be 
overcapitalized,  the  Secretary  is 
establishing  a  control  date  of  February 
22, 1994,  for  possible  limited  entry.  The 
date  selected  is  the  date  of  publication. 
Vessels  that  have  not  entered  the  shark 
fishery  prior  to  this  date  may  not  be 
allowed  entry  if  a  limited  entry 
program,  based  on  any  criteria  (such  as 
individual  catch  levels  or  gear  type 
used)  that  is  developed.  Also,  NMFS 
advises  that  vessels  already  in  the 
fishery  may  not  meet  eligibility  criteria 
when  and  if  these  criteria  are 
established. 

For  the  purposes  of  this  notice,  NMFS 
has  not  developed  specific  criteria  to 
define  entry  into  a  shark  fishery.  Entry 
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into  the  fishery  may  mean  either 
purchase  of  a  shark  vessel  or  fishery 
permit,  investment  in  the  construction 
or  modification  of  a  vessel  or  gear  for 
the  purpose  of  fishing  for  Atlantic 
sharks  (directly  or  incidentally),  the 
documented  landing  of  a  specified 
quantity  of  Atlantic  sharks,  or  a 
specified  nimiber  of  Atlantic  shark 
landings.  The  Secretary,  after  full  public 
process,  may  adopt  one  or  more  of  these 
definitions  of  entry  into  the  shark 
fishery  at  the  time  a  limited  access 
regime  is  proposed,  but  may  choose 
other  options  as  well. 

Speculative  entry  into  a  fishery  often 
is  responsible  for  a  rapid  increase  in 
fishing  effort  in  fisheries  already  fully- 
or  over-developed.  Those  seeking 
possible  windfall  gain  from  a  potential 
management  change  can  exacerbate  the 
original  problems.  To  help  distinguish 
bona  fide  and  established  Atlantic  shark 
fishermen  from  speculative  entrants  into 
the  fishery,  a  control  date  may  be  set 
before  beginning  discussions  and 
planning  of  limited  access  regimes.  As 
a  result,  fishermen  are  notified  that 
entering  an  Atlantic  shark  fishery  after 
that  date  will  not  necessarily  assiu« 
them  of  future  access  to  the  fishery 
resource  on  grounds  of  previous 
participation. 

This  establishment  of  a  control  date 
does  not  commit  the  Secretary  to  any 
particular  management  regime  or 
criterion  for  entry  into  Atlantic  shark 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  the  Atlantic 
shark  fisheries  regardless  of  their  date  of 
entry  or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date. 
The  Secretary  may  subsequently  choose 
a  different  control  date,  or  he  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  The 
Secretary  is  free  to  apply  other 
qualifying  criteria  for  fishery  entry.  The 
Secretary  may  give  varying 
considerations  to  fishermen  in  the 
fisheries  before  and  after  the  control 
date.  Finally,  the  Secretary  may  choose 
to  take  no  further  action  to  control  entry 
or  access  to  the  fisheries. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  Febniary  15, 1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  94-3832  Filed  2-l»-94;  8:45  am) 
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P.D.  021594D] 

Mid-Atlantic  Fishery  Management 
Council;  Meetin  | 


agency:  National 
Service  (NMFS) 
Atmospheric 
Commerce. 


Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


ACTION:  Notice  ( f  public  meetings. 


SUMMARY:  The  ^  id-Atlantic  Fishery 
Management  Co  mcil  and  its  Demersal 
Species  Commit  tee  (in  conjunction  with 
the  Atlantic  Stal  es  Marine  Fisheries 
Commission's  U  iSMFC)  Summer 

and  Black  Sea  Bass 
Board),  Habitat '  Committee,  Large 
Pelagic  Commit  ee,  and  Enforcement 
Committee  will  lold  public  meetings  on 
March  8-10,  \9  4,  at  Gumey's  Inn,  Old 
Montauk  Highw  ay,  Montauk,  NY; 

668-2345.  On  March  8. 
the  Demersal  Cc  mmittee  and  the 
ASMFC  Board  v  rill  begin  their  meeting 
at  1  p.m.  On  Ma  rch  9,  meetings  will 
begin  at  8  a.m. «  nd  continue  until  5  p.m. 
On  March  10,  tl  e  meeting  will  begin  at 
8  a.m.  and  cont  nue  until  noon. 


The  following 
discussed: 


[  bla  k 


1.  Summer  fIou|ider 
management 

2.  Scup  and 
alternatives, 

3.  Tuna 

4.  Swordfish 

5.  Enforcement 


recreational 
neasures  for  1994, 

sea  bass  management 


manage  nent 


so  iping 


,  and 
ATorkshop. 


The  Council 
lengthened  or 
progress  of  the 
may  go  into 
personnel  or 

The  meeting 
to  people  with 
sign  language 
auxiliary  aids 
Joanna  Davis 
meeting  date, 


FOR  FURTHER 
David  R.  Keifer 
Mid- Atlantic  Fishery 
Council,  room 
Street,  Dover,  Dp 
(302) 674-2331 

Dated:  Februar*  15, 1994 
David  S.  Crestin, 

Acting  Director,  C  ffiie 
Conservation  anc 
Marine  Fisheries 
[FR  Doc.  94-393t 


MLUNO  CODE  3510-  2-P 


topics  will  be 


leeting  may  be 
s  lortened  based  on  the 
neeting.  The  Council 
clot  ed  session  to  discuss 
naponal  security  matters. 

s  physically  accessible 
isabilities.  Requests  for 
interpretation  or  other 
s  lould  be  directed  to 
attleast  5  days  prior  to  the 


INI  ORMATION  i 


CONTACT: 
Executive  Director, 
Management 
115,  300  South  New 
19901;  telephone: 


lie  of  Fisheries 
Management,  National 
'>ervice. 
Filed  2-18-94;  8:45  ami 


P.O.  021594B] 

North  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  Halibut  Working 
Group  will  hold  a  meeting  on  March 
10-11. 1994,  in  NMFS  main  conference 
room  on  the  4th  floor  of  the  Federal 
Building,  907  West  9th  Street.  Juneau, 
AK.  The  meeting  will  begin  at  1  p.m.  on 
March  10,  and  adjourn  by  4  p.m.  on 
March  11. 

The  Working  Group  will  begin  to 
develop  appropriate  elements  and 
options  for  a  proposed  moratorium  on 
the  entry  of  new  charter  vessels  into  the 
halibut  fishery  off  Alaska. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willoughby.  (907)  271-2809,  at  least  5 
days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  February  15, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-3937  Filed  2-18-94;  8:45  ami 
BH.LINO  CODE  3510-ia-P 

p.D.  021594q 

Pacific  Fishery  Management  Council; 
Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Coimcil)  and  its 
advisory  entities  will  meet  on  March  7- 
11,  1994,  at  the  Columbia  River  Red 
Lion,  1401  North  Hayden  Island  Drive. 
Portland,  OR;  telephone:  (503)  283- 
2111.  The  meeting  will  begin  on  March 
8,  at  8  a.m.  in  closed  session  (not  open 
to  the  public)  to  discuss  personnel 
matters  and  litigation.  An  open  session 
will  begin  at  8:30  a.m.  The  Coimcil 
meeting  will  then  reconvene  at  8  a.m. 
each  day  from  March  9  through  Friday, 
March  11.  The  meeting  may  continue 
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each  day  into  the  evening  hours  if 
necessary  to  complete  business. 
The  follovdng  items  are  on  the 
Council's  agenda: 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions,  Roll 
Call. 

2.  Remarks  by  Admiral  John  W.  Lockwood, 
Coast  Guard. 

3.  Approve  Proposed  Agenda. 

4.  Approve  November  1993  Minutes. 

B.  Salmon  Management 

1.  Review  of  1993  Fisheries  and  Summary 
of  1994  Stock  Abundance  Estimates. 

2.  Reports  of  the  Klamath  and  Sacramento 
Review  Groups. 

3.  Endangered  Species  Act  Considerations 
for  1994. 

4.  Report  of  the  Working  Group  on 
Inseason. 

Modification  of  Hook-and-Release  Mortality 
Estimates 

5.  Preliminary  Definition  of  1994 
Management  Options. 

6.  Adopt  1994  Management  Options  for 
Analysis. 

7.  Preliminary  Discussion  of  a  Salmon  Plan 
Amendment. 

8.  Adopt  1994  Options  for  Public  Review. 

9.  Adopt  Schedule  of  Hearings  on  1994 
Options. 

C.  Administrative  and  Other  Matters 

1.  Request  of  the  Western  Pacific  Fishery 
Management  Council  for  Authority  to 
Manage  Pacific  Ocean  Pelagic  Fish 
Resources. 

2.  Report  of  the  Budget  Committee. 

3.  Status  of  Legislation. 

4.  Appointments  to  Council  Advisory 
Groufw. 

5.  Work  Load  Priorities  for  1994. 

6.  Adopt  Draft  Agenda  for  April  1994 
Meeting 

0.  Pacific  Halibut  Allocation 

1.  Report  of  the  Scientific  and  Statistical 
Committee  on  Halibut  Bycatch  and  Stock 
Assessment. 

2.  Status  of  the  1994  Catch  Sharing  Plan. 

3.  Summary  of  International  Pacific 
Halibut  Commission  Meeting. 

4.  Catch  Sharing  Plan  for  1995  and  Beyond. 

E.  Groundfish  Management 

1.  Status  of  Federal  Regulations. 

2.  Reconunendations  of  the  Groundfish 
Permit  Review  Board. 

3.  Status  of  the  Proposed  Fixed  Gear 
Sablefish  Individual  Quota  Program. 

4.  Data  Collection  Program  for  the  Shore- 
based  Whiting  Fishery  in  1994. 

5.  Report  oflndustry  Workshops. 

6.  Black  Rockfish  Management  off  Oregon. 


P.  Habitat  Issues 

1.  Report  of  the  Snake  River  Salmon 
Recovery  Team. 

2.  Report  of  the  Habitat  Steering  Group. 

Other  Meetings 

The  Scientific  and  Statistical 
Committee  will  meet  March  7  beginning 
at  1  p.m.  and  March  8  at  8  a.m.  to 
address  scientific  issues  on  the  Council 
agenda. 

The  Groundfish  Permit  Review  Board 
will  meet  March  7  beginning  at  8  a.m. 
to  review  appeals  on  applications  for 
West  Coast  groundfish  limited  entry 
permits  which  were  denied  by  NMFS. 

The  Salmon  Technical  Team  will 
meet  as  necessary  (irregular  hours) 
throughout  the  March  7-11  period  to 
prepare  impact  analyses  of  the  proposed 
salmon  management  measures  for  1994. 

The  Salmon  Advisory  Subpanel  will 
convene  at  9  a.m.  on  March  7  and  at  8 
a.m.  each  day  thereafter  through  March 
11  to  address  salmon  management  items 
on  the  Council  agenda. 

The  Habitat  Steering  Group  will  meet 
from  1  p.m.  to  5  p.m.  on  March  7  to 
consider  activities  afiiecting  the  habitat 
of  fish  stocks  managed  by  the  Council. 

The  Budget  Committee  will  convene 
at  3  p.m.  on  March  7  to  review  the 
status  of  the  fiscal  year  1994  Council 
budget  and  other  related  issues. 

The  Enforcement  Consultants  will 
meet  at  7  p.m.  on  March  8  to  address 
enforcement  issues  related  to  Council 
agenda  items. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
February  24, 1994. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352, 
at  least  5  days  prior  to  the  meeting  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director,  • 
Pacific  Fishery  Management  Council, 
2000  SW.  First  Avenue,  suite  420, 
Portland,  OR;  telephone  (503)  326-6352. 

Dated:  February  15. 1994. 
David  S.  Crestin, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-3939  Filed  2-18-94;  8:45  am] 
BN.L1NQ  COOE  3S10-22-P 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  1994  Agreement  Limits  for 
Certain  Cotton.  Wool,  Man4llade  Fiber, 
Sillc  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Hong 
Kong 

February  15. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement  of 
August  4, 1986,  as  amended  and 
extended,  and  Memoranda  of 
Understanding  (MOUs)  dated  July  29, 
1992,  August  18, 1992  and  November 
23, 1992  between  the  Governments  of 
the  United  States  and  Hong  Kong 
establish  limits  for  the  period  January  1, 
1994  through  December  31, 1994.  A 
complete  list  of  the  limits  is  published 
below. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645 
published  on  November  29. 1993). 


Category 


Group  I: 

200-229.    300-326.    360-369.    40CM14. 
464-469.  600-629  and  665-670.  as  a 
group. 
Sublevels  in  Group  I: 

200 

219 


Twelve-mofrtti  limit 


215.874,132  square  meters  equivalent 


295.943  kilograms. 
34,325,660  square  meters. 


Category 


218^25/317^26 


226/313 „ 

314 „ ^ 

31 5  ...„ 

369(1)2  (shoploweis) .„„ 

604 ___^ 

-61 1  "'"ZZZZ-Z. ZZLSmZZ 

617 „ 

Group  II: 

237,  239,  330-359,  431-459,  630-659  and 
843/844(1).  as  a  group. 
Subteveis  In  Group  II: 

237 _ „ 

239 „ 

331  

335 

33g .„.„„„___.__„  „  . 

338/3393  (shirts  and  blouses  oSier  than 
tank  tops  and  tops,  knrt). 

338/339(1)4  (tank  tops  and  knit  tops) 

340 _„ _ 

341  

342 

345 ;„...........„ 

347/348 


350 

351  

352 

359(1  )s  (coveralls,  overalls  and  jumpsuits) 

359(2)  •  (outer  vests) 

433 


A'iA 

435 ..... _... 

436 
438 
442 _... 

443 !!"!!!!!!!"!""!!!!!!!!!!""""!!! 

443/444/643/644/843/844(1) 
measure  suits). 


(made-to- 


445/446 „ 

447/448 _ 

631  

633/634/635 


636 

638/639 

640 

641  

642 

644 

645/646 

647  .. 

648 

649 „ 

650 

651  .__„ 
652 


659(1)7  (coveralls,  overalls  and  jumpsuits) 

659(2)8  (swimsuits) „ 

Group  III: 

831-842,  843/844  (excluding  made-to- 
measure  suits),  and  847-659.  as  a  group. 
Subtevels  in  Group  III: 

835 ..„...- 

836 . 

840 

842 .„..„ 

847 

Limits  not  in  a  group: 

845(1 )»  (sweaters  made  in  Hong  Kong) 


Twelve-month  limit 


meters  of  which  not  more  than  3,502,500  square  meters  shali  be  in  Cat- 
dyed  fabric  other  than  denim  and  jacquard.  * 
meters, 
meters, 
meters. 


63.593,846  squale 

egory  218(1)— ^am 
61 ,572.862  squaiB 
16.605,462  squaie 
8.209,797  square 
674,679  kikjgramjs 
203.145  kik)grani  s. 
5.41 1.903  squan  meters. 
3.414.531  square  meters. 

785,797,689  squ  ire  meters  equivalent 


992.605  dozen. 
4.550232  kitograins. 
3,803,846  dozenjpairs. 
263,093  dozen. 
314.397  dozen. 
191.711  dozen. 
2,672.285  dozen 

2.007,701  dozen 
2.558.995  dozen 
2,590,291  dozen 
489,201  dozen. 
400,205  dozen. 
6,116,749  dozen 
than  4,635,504 
120,853  dozen. 
1,094,023  dozen 
5,838,370  dozen 
525.282  kikigrarrk. 
1 ,094.796  kilogr4Tis 
9.181  dozen. 
9.856  dozen. 
70,350  dozen. 
91 .626  dozen. 
752.516  dozen. 
81 .434  dozen. 
57.811  numbers. 
51 ,977  numbers 


36.873  numl)ers, 
1 .243,809  dozen 
62,551  dozea 
550,910  dozen  pfairs. 
1.180.105  dozen 
not  more  ttian 
258.011  dozen. 
4.486,213  dozen 
818,017  dozen. 
775,199  dozen. 
205.180  dozen. 
37.366  numbers 
1.289.860  dozen 
458.284  dozea 
986.1 19  dozen. 

705.573  dozen. 
145.910  dozen. 
279.420  dozen. 
4.227.137  dozen^ 

580.574  kilograms. 
232,999  kik>gran1s. 

squa 


of  whk:h  not  more  than  3.010,431  dozen  shall  be  in  Category  347;  not  more 
dozen  shali  be  in  Category  348. 


of  whkrfi  not  more  than  441 ,385  dozen  shall  be  in  C^egories  633/634  and 
M)6,188  dozen  shaH  be  in  Category  635.  , 


43.781.993: 


102.140  dozea 
141.109  dozen. 
606.721  dozen. 
227.787  dozea 
325,830  dozea 

1,101,878  dozen 


e  meters  equivalent 
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Category 


845(2)10  (sweaters  assembled  in  Hong 

Kong    from    knil-to-shape    component 

parts  knitted  eteewhere). 
846(1) <i  (sweaters  made  in  Hong  Kong)  ... 
646(2)  12  (sweaters  assembled  in  Hong 

Kong    from    knit-to-shape    component 

parts  knitted  elsewt)ere). 


Twe»ve-month  limit 


2.637.477  dozen. 


178.184  dozea 
429,356  dozea 


282^?  IJIill^^rilS^^SrioJSgs^  continue  to  Visa  these  products  as  218. 


621???^°8f,^1%Vol3Sr,IVIo'"'°' "'"'•°°^- '''^■''■"'°- ^""'•'^^^ 


The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  detennined  that  these  actions  fall 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C  ■ 
553(a)(1). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  94-3914  Filed  2-18-94;  8:45  amj 

BILUNO  CODE  SSIO-OA-F^ 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with 
Egypt  on  Certain  Cotton  and  IMan- 
Made  Fiber  Textile  Products 

February  15, 1994. 

AGENCY:  Ck>mmittee  for  the 

Implementation  of  Textile  Aereements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  February  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  infonnaUon  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Aiidiority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  January  31. 1994.  under  the  terms 
of  the  Bilateral  Cotton  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  March  15, 1992 
and  Jime  9, 1992,  between  the 
Governments  of  the  United  States  and 
Egypt,  the  United  States  (Government 
requested  consultations  with  the 
Government  of  the  Arab  Republic  of 
Eg>-pt  with  respect  to  cotton  and  man- 
made  fiber  woven  shirts  in  Categories 
340/640,  produced  or  manufactured  in 
E^t. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Ciitegories  340/640,  the 
(Mwemment  of  the  United  States  has 
decided  to  control  imports  during  the 
periotf  which  began  on  January  31, 1994 
and  extends  through  December  31, 
1994. 

A  summary  market  statement 
concerning  Categories  340/640  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  340/640. 
under  the  agreement  with  the 
Government  of  the  Arab  Republic  of 
Egypt,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  340/640,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  Rita  D. 
Hayes,  Chairman,  Oimmittee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  (Commerce. 
Washington,  DC  20230;  ATTN:  Helen  L 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 


.  consultations  with  the  Government  of 
the  Arab  Republic  of  Egypt. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  (Comments  or  infcHroation 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  (Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Clommittee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  340/64a  Should  such  a 
solution  be  reached  in  consultations 
writh  the  Cknremment  of  the  Arab 
Republic  of  Egypt,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  58  PR  62645, 
published  on  November  29, 1993). 
Rita  O.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Egypt 
Category  340/640— Men's  and  Boys'  Cotton 
and  Man-Made  Fiber  Woven  Shirts 
Januaiy  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys' 
cotton  and  man-made  Hber  woven 
shirts.  Category  340/640,  from  Egypt 
reached  424.073  dozen  during  the  year 
ending  October  1993,  more  than  six  and 
one  half  times  the  62,423  dozen 
imported  from  Egypt  in  the  year  ending 
October  1992.  In  the  first  ten  months  of 
1993.  imports  of  Category  340/640  from 
Egypt  reached  402,042  dozen,  nearly 
seven  times  the  January-October  1992 
level  and  nearly  five  times  Egypt's  total 
calendar  year  1992  Category  340/640 
imports. 

'The  sharp  and  substantial  increase  of 
Category  340/640  imports  from  Egypt  is 
causing  a  real  risk  of  disruption  in  Uie 
U.S.  market  for  men's  and  boys'  cotton 
and  man-made  Rber  woven  shirts. 
U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  men's  and  boys' 
cotton  and  man-made  Hber  woven  shirts 
fell  from  16,956,000  dozen  in  1989  to 
12,850,000  dozen  in  1992,  a  decline  of 
24  percent.  This  decline  continued  in 
1993.  with  U.S.  production  falling  to 
6,320,000  dozen  in  the  first  half  of  1993, 
3  percent  below  the  January-June  1992 
level.  In  contrast,  U.S.  imports  of 
Category  340/640  increased  from 
26,637,000  dozen  in  1989  to  30,395,000 
dozen  in  1992,  a.l4  percent  increase. 
Category  340/640  imports  continued  to 
increase  in  1993,  reaching  27,275,000 
dozen  during  the  first  ten  months  of 
1993,  five  percent  above  the  January- 
October  1992  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  157  percent 
in  1989  to  236  percent  in  1992.  This 
trend  continued  in  1993,  with  the  ratio 
of  imports  to  domestic  production 
reaching  238  percent  during  January- 
June  1993.  The  domestic  manufacturers' 
share  of  this  market  fell  from  39  percent 
in  1989  to  30  f>ercent  during  the  first 
half  of  1993,  a  decline  of  9  percentage 
points. 
Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  77  percent  of  Category 
340/640  imports  from  Egypt  during  the 
year  ending  in  October  1993  entered  the 
U.S.  under  HTSUSA  6205.20.2046 — 
men's  and  boys'  yam  dyed,  napped 
woven  cotton  shirts,  other  than  dress 
and  corduroy;  HTSUSA  6205.20.2065— 
men's  woven  cotton  shirts,  other  than 
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dress  and  cordiu  oy.  with  one  color  in         DEPARTMENT  OF  ENERGY 


the  warp  and/or  :he  filling;  and 
HTSUSA  6205.20.2075— boys'  woven 
cotton  shirts,  otti  er  than  dress  and 
corduroy,  with  o  le  color  in  the  warp 
and/or  the  fillin) ,  other  than  imported 
as  a  part  of  a  pla  'suit.  These  shirts 
entered  the  U.S.  it  landed  duty-paid 
values  below  U.J  i.  producers'  prices  for 
comparable  men  s  and  boys'  woven 
shirts. 

Committee  for  the^plementation  of  Textile 
Agreements 

February  15, 1994. 
Commissioner  of  C  ustoms. 
Department  of  the 
20229. 


SC. 
:  Rega  d 


T  3xti 


friim ' 


manu  'actured  : 

itllB 

aic 


Dear  Commiss 
section  204  of  the 
as  amended  (7  U 
Arrangement 
in  Textiles  done  at 
1973,  as  further 
1993;  pursuant  to 
Man-Made  Fiber 
by  exchange  of  no^s 
and  June  9, 1992 
of  the  United  States 
of  Egypt;  and  in 
provisions  of  Execiitive 
March  3, 1972.  as 
to  prohibit,  effecti 
entry  into  the  Uni 
and  withdrawal 
consumption  of  colton 
textile  products  in 
produced  or 
exported  during 
January  31, 1994 
December  31, 199^ 
dozen.  i 

Textile  producti 
which  have  been 
States  prior  to  Jamiary 
subject  to  the  limif 
directive. 

Textile  product: 
which  have  t)ecn 
of  the  U.S.  Custont 
provisions  of  19 
prior  to  the  effecti 
shall  not  be  dcni 
directive. 

Import  charges 
date. 

In  carrying  out 
Commissioner  of 
entry  into  the  Uni 
to  include  entry 
Commonwealth 

The  Committee 
Textile  Agreement^ 
action  falls  withi 
exception  of  the 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 
Chairman 

of  Textile  Agreem^ts 
|FR  Doc.  94-3915 


lotier:  Under  the  terms  of 
Agricultural  Act  of  1956, 

1854),  and  the 
ding  International  Trade 
Geneva  on  December  20, 
ex  ended  on  December  9, 
le  Bilateral  Cotton  and 
ile  Agreement,  effected 
dated  March  15. 1992 
1  etween  the  Governments 
and  the  Arab  Republic 
accordance  with  the 

Order  11651  of 
I  mended,  you  are  directed 

on  February  23, 1994, 
( 3d  States  for  consumption 
warehouse  for 
and  man-made  fiber 
Categories  340/640. 

in  Egypt  and 
I  period  beginning  on 
d  extending  through 
in  excess  of  467,062 


ie( 


MLUNC  COO€  3S10-0  ^ 


<  The  limit  has  no< 
any  imports  exportei 


Treasury,  Washington,  DC 


in  Categories  340/640 
cported  to  the  United 

31, 1994  shall  not  be 
established  in  this 

in  Categories  340/640 
r  jleased  from  the  custody 
Service  under  the 
.G.  1448(b)  or  14»4(a)(l) 

3  date  of  this  directive 

entry  under  this 


I  US 


ill  be  provided  at  a  later 


t  lei 


above  directions,  the 
(  ustoms  should  construe 
1  ed  States  for  consumption 
consumption  into  the 
oflPuerto  Rico, 
or  the  Implementation  of 
has  determined  that  this 
foreign  affairs 
n  lemaking  provisions  of  5 


fc- 


nthel 


Comm^teefor  the  Implementation 
iled  2-18-94;  8:45  am) 


been  adjusted  to  account  for 
after  January  30, 1994. 


Invitation  for  Proposals  For  Projects 
Designed  To  Support  DeclslonmaWng 
Process  Associated  With  DOE's 
Environmental  Restoration  and  Waste 
Management  Programs 

AGENCY:  Office  of  Environmental 
Restoration  and  Waste  Management, 
U.S.  Department  of  Energy. 

ACTION:  Notice  of  program  interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM)  may  award  grants  or  cooperative 
agreements  to  companies  and 
universities,  to  fund  (in  whole  or  part) 
projects  or  cost  share  in  projects  that 
will  provide  for  planning,  conducting, 
and  communicating  environmental  risk 
assessments  at  DOE  facilities  and  sites 
in  order  to  determine  the  public  health 
and  environmental  risk  associated  with 
E)OE's  environmental  management 
programs.  DOE  is  interested  in  receiving 
proposals  that  describe  capabilities, 
experience,  and  proposed  methods  for 
conducting  credible  risk  assessments. 
DOE  is  specifically  interested  in 
receiving  proposals  that  include 
statements  of  the  proposer's  capabilities, 
experience,  and  proposed  methods  for 
assessing  risk  to  human  health  and  the 
environment.  Proposals  must  also  show 
experience  in  effective  and  efficient 
management  of  the  tasks  required  in 
support  of  risk  assessments,  in 
preparing  and  presenting  reports,  and  in 
working  with  stakeholders  and  decision 
makers  at  all  levels.  Proposals  must  also 
identify  the  technical  and  scientific 
staff,  their  professional  experience  and 
their  level  of  program  involvement. 
Applicants  must  demonstrate  that 
they  can  apply  the  most  recent,  cost- 
effective  technology  in  their  approach 
for  evaluating  and  managing  risk 
assessments  for  environmental 
management.  The  proposal  must 
demonstrate  that: 

1.  The  offeror  is  capable  of  conducting 
scientifically  valid  and  responsible  risk 
assessments  without  bias  or 
organizational  conflicts  of  interest  in 
protecting  the  public  health  and 
environment,  "rhese  risk  assessments 
must  include  clear  statements  of  what  is 
known  and  the  level  of  uncertainty  of 
the  risk  data. 

2.  The  offeror's  risk  assessments  will 
be  supportable  by  independent  external 
review  by  technical  experts. 

3.  The  offeror  has  the  experience  and 
capability  to  plan,  organize,  manage, 
and  facilitate  local  and  national 
stakeholders'  involvement  in  the 


development  of  credible  risk 
assessments. 

4.  The  offeror  has  the  experience  and 
ability  to  effectively  communicate 
complicated  scientific  information  on 
potential  risks  and  uncertainties,  to 
local  and  national  stakeholders,  other 
concerned  citizens,  and  decision  makers 
at  all  levels. 

5.  The  offeror  presently  has  or  is 
capable  of  obtaining  staff  with  the 
training,  e.xpertise,  and  experience 
needed  to  conduct  scientifically 
complex  risk  assessments.  Such 
assessments  should  include  statements 
that  clearly  identify  sensitive 
populations  and  exposed  populations, 
and  that  characterize  the  degree  of  risk 
and  the  level  of  uncertainty  in  the 
process  and  assessments. 

6.  The  offeror  has  the  ability  to 
integrate  the  activities  of  all 
organizations  conducting  risk 
assessments. 

7.  The  offeror  has  management 
capability  for  both  financial  and 
scientific  management  and  a 
demonstrated  skill  in  planning  and 
scheduling. 

DATES:  Due  to  programmatic  constraints, 
proposals  related  to  credible  risk 
assessment  at  DOE  facilities  need  to  be 
received  as  early  as  possible.  To  be 
assured  of  consideration,  these 
proposals  should  be  received  by  the 
Department  within  45  days  after  the 
date  of  this  notice.  Proposals  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
panel.  Applications  which  do  not  meet 
the  deadline  will  be  considered  as  late 
applications  and  may  not  be  considered. 
Proposals  should  be  submitted  to  the 
Unsolicited  Proposals  Management 
Section,  Reports  and  Analysis  Branch, 
HR-532;  Procurement  and  Assistance 
Management  Directorate,  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

For  more  information  about  risk 
assessment,  interested  institutions  or 
corporations  are  referred  to  the  National 
Research  Council's  report  "Building 
Consensus  Through  Risk  Assessment 
and  Management  of  the  Department  of 
Energy's  Environmental  Remediation 
Program,"  National  Academy  Press, 
1994,  and  the  presentations  contained 
therein  by  Assistant  Secretary  Thomas 
Crumbly  and  concerned  stakeholders. 
This  booklet  may  be  obtained  by 
contacting  the  National  Academy  of 
Sciences  at  (80O)  624-6242  or  at  (202) 
334-3313  in  the  Washington 
Metropolitan  Area. 


8463 


FOR  FURTHER  INFORMATION:  Requests  for 
technical  information  about  this  notice 
of  program  interest  should  contact  Dr. 
Michael  Heeb,  EM-6,  Department  of 
Energy,  Office  of  Environmental 
Restoration  and  Waste  Management, 
Washington.  DC  20585,  telephone  (202) 
586-6173.  For  procurement  related 
information,  contact  Mr.  Ron  Logerwell, 
Department  of  Energy,  Office  of 
Environmental  Restoration  and  Waste 
Management,  Office  of  Acquisition 
Management.  (EM-16).  Washington.  DC 
20585.  (202)  586-1031. 

SUPPLEMENTARY  INFORMATJON: 

I.  Purpose  and  Scope 

II.  Responsible  Official 

III.  Deviations 

IV.  Evaluation  Process 

I.  Purpose  and  Scope 

A.  The  Department  of  Energy  desires 
to  work  towards  environmental 
excellence,  and  science  and  technology 
leadership.  DOE  Intends  to  progress 
towards  EM's  goal  and  involve  the  best 
national  science  and  engineering 
commimities.  The  primary  objective  of 
the  Office  of  Environmental  Restoration 
and  Waste  Management  is  to  meet  the 
challenge  of  greater  environmental 
responsibility. 

B.  This  announcement  incorporates 
the  merit  review  process  for  EM  review 
of  financial  assistance  applications  as 
published  in  the  Federal  Register  on 
May  6.  1991  (56  FR  20602)  and  fulfills 
the  requirements  set  forth  in  DOE 
Financial  Assistance  Rules  10  CFR  part 
600. 

C.  Merit  review  is  the  process  of 
evaluating  applications  for  discretionary 
financial  assistance  using 
predetermined  criteria.  The  review  is 
thorough,  consistent,  and  independeirt 
and  is  completed  by  individuals  vnth 
expert  knowledge  in  the  field  in 
question.  The  purpose  of  the  review  is 
to  provide  analysis  on  the  merits  of 
applications  to  a  Program  Official 
having  decision-making  authority  (the 
Selection  Official)  over  the  award  of 
discretionary  financial  assistance. 

II.  Responsible  Official 

The  EM  Director  of  the  Office  of 
Integrated  Risk  Management  or  his/her 
designee  will  be  responsible  for  this 
system  of  objective  merit  review  of 
discretionary  financial  assistance 
applications  funded  by  EM. 

m.  Deviations 

Single-case  deviations  fi-om  the 
following  procedures  may  be  authorized 
in  writing  by  EM's  Responsible  Official 
upon  the  written  request  by  a  member 
of  the  EM  staff.  Whenever  a  proposed 


review  would  deviate  from  10  CFR  part 
600.  the  deviation  must  also  be 
authorized  in  accordance  with  the 
procedures  prescribed  in  that  part. 

IV.  Evaluation  Process 

A.  Initial  Screening  Procedure 

1.  Applications  will  normally  be 
submitted  to  the  Department  of  Energy, 
Office  of  Management  Support,  HR-532, 
Washington,  DC  20585.  Applications 
will  be  assigned  a  control  number  by 
HR-532  and  those  pertaining  to  the 
Office  of  Environmental  Restoration  and 
Waste  Management  (EM)  will  be 
provided  to  EM.  EM  will  assign  an  EM 
Project  Office  for  initial  screening  to 
assure  the  following  standards  are  met 
before  conducting  a  detailed  merit 
review  and  evaluation: 

a.  Appropriateness  to  the  EM  Mission: 
Applications  must  be  relevant  to  EM 
mission  requirements  as  stated  in  this 
notice. 

b.  Technical/Scientific  Content  and 
Merit:  Those  appfications  judged  to  be 
without  sufficient  detail  for  evaluation 
will  not  be  considered. 

c.  No  Unnecessary  Lhjplications  or 
Overlap:  Applications  proposing  to 
perform  research  already  being 
supported  by  DOE  or  other  Federal 
agencies  generally  will  not  be  subjected 
to  formal  merit  review  unless  there  is  a 
convincing  programmatic  reason  to  do 
so. 

d.  Completeness:  Applications  not 
meeting  the  requirements  of  10  CFR 
600,  subpart  A,  may  be  returned  to  the 
sender  for  correction  or  modification. 
Until  the  application  meets  the  above 
standards,  it  will  not  be  given  detailed 
merit  review. 

B.  Proposal  Format 

The  proposal  must  consist  of  two 
sections,  technical  and  cost. 

Technical  Proposal  will  be  no  more 
than  50  pages  in  length;  resumes  of  key 
personnel  involved  should  t>e  submitted 
as  an  appendix  and  will  not  be 
considered  part  of  the  technical 
proposal  50  page  limit.  It  is  left  to  the 
proposer  to  determine  how  best  to  use 
the  50  pages:  however  the  technical 
proposal  should  be  divided  into  the 
following  four  sections: 

Section  1 — Executive  Summary 
Section  2 — Proposal 

This  section  will  provide  the  detailed 
technical  explanation  of  the  proposed 
activities.  The  activities  should  be 
addressed  with  respect  to  the 
preliminary  screening  standards  and 
technical  evaluation  criteria  listed  in 
Subsection  G,  Evaluation  Criteria. 
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Section  3 — Statement  of  Work 

A  statement  of  work  is  to  be  supplied 
that  discusses  the  specific  tasks  to  be 
carried  out  to  achieve  the  goals  stated  in 
Section  I. 

Section  4 — Selection  Criteria  Index 

An  index  must  be  provided  showing 
the  pages  on  which  each  of  the  selection 
criteria  are  addressed. 

Appendix  A. — Key  Personnel 

Resumes  should  be  succinct  and 
clearly  illustrate  how  the  individuals 
technical  background  and  experience 
are  related  achieving  the  proposals 
objectives. 

Cost  Proposals  will  have  no  page  limit 
or  page  layout  requirement.  However, 
the  cost  proposal  must  include  a 
summary  breakdown  of  all  costs,  and 
give  a  detailed  breakdown  of  costs  on  a 
task-by-task  basis  for  each  task 
appearing  in  the  Statement  of  Work.  In 
addition,  any  expectation  concerning 
cost  sharing  shall  be  clearly  stated. 
While  cost  sharing  is  encouraged,  it 
shall  not  be  consideration  in  the 
selection  process  and  shall  be 
considered  only  at  the  time  the  award 
is  negotiated. 

2.  The  determination  to  return  an 
application  based  on  the  above 
standards  will  be  made  in  writing  by  the 
EM  Project  Officer.  In  cases  where  the 
Project  Officer  is  also  the  selection 
official,  approval  will  be  obtained  from 
at  least  one  level  higher  than  that  of  the 
Project  Officer. 

C.  Qualifications  of  Reviewers  and 
Selection  Official 

1.  The  members  of  the  reviewing 
group  may  be  a  mixture  of  Federal  or 
non-Federal  experts.  The  review  group, 
when  possible,  will  consist  of  at  least 
three  qualified  persons  from  outside  the 
Office  of  Integrated  Risk  Management  in 
addition  to  the  designated  Project 
Officer  if  the  Project  Officer  serves  on 
the  group.  When  possible,  the  merit 
review  group  will  exclude  anyone  who, 
on  behalf  of  the  Federal  Government, 
performs  any  of  the  following  functions: 

a.  Providing  substantial  technical 
assistance  to  the  applicant. 

b.  Approval/disapproval  or  having 
any  other  dedsion-making  role 
regarding  the  application. 

c.  Serving  as  the  project  manager  or 
otherwise  monitoring,  auditing, 
evaluating  the  recipient's  programmatic 
performance. 

d.  Exercising  Kne  authority  over 
anyone  ineligible  to  serve  as  reviewers 
because  of  the  above  limitations. 

2.  Reviewers  will  be  chosen  by  the 
Director  of  the  Office  of  Integrated  Risk 
Management  based  on  their  expertise 


and  professiona  qualifications  as 
related  to  the  pn  iposed  work. 

3.  Reviewers  r  lay  be  Federal 
employees,  inch  ding  those  from  EM 
that  are  neither  1  le  selection  official  nor 
those  in  a  direct  line  of  supervision 
above  the  Projeci  Office.  Non-Federal 
employees  may  ilso  be  reviewers. 

4.  Reviewers  \  rill  not  include  former 
employees  of  th(  Project  Officer's 
immediate  offia  or  any  former 
employee  having  line  authority  over 
that  immediate  <  ffice  within  the  past  1 
year. 

5.  The  design,  ted  Project  Officer  will 
not  serve  on  the  review  group  or  be  an 
external  reader  i  nless  specifically 
approved  by  the  Responsible  Official. 

6.  Selection  oiicials  and  reviewers 


must  comply  wi 
10  CFR  1010  (a) 


h  the  requirements  of 
and  1010.302(a)(1) 


concerning  conf  let  of  interest 


Individuals  whc 


cannot  meet  these 


requirements  w  ;h  regard  to  a  particular 
application  may  not  review,  discuss,  or 
make  an  evalual  on  of  an  application  in 
which  they  hav«  a  conflict  of  interest; 
and  may  not  pai  licipate  in  any  meeting 
involving  the  re  'iew  of  an  application 
in  which  there  i ;  a  conflict  of  interest. 

D.  Project  Office  r/Contracting  Officer 
Representative 

1 .  The  Project  Officer  will  be  a 
Federal  Employ  se,  from  Headquarters  or 
the  field,  assigni  d  to  review  the 
application.  The  Project  Officer  may 
also  be  designat  id  as  the  Contracting 
Officer  Represei  tative  (COR)  from  an 
eventual  contrac  t  action.  This 
assignment  will  be  made  in  writing  by, 
or  with  the  cone  urrence  of,  the 
employee's  sup(  rvisor. 

2.  The  Project  Officer  will  be 
responsible  for  <  oordinating  the  Merit 
Review  and  pro  dding  guidance  to 
external  reviewers  as  described  in  this 
notice 

3.T 
for  concocting' 
the  application 
initial  screenini 
provide  the  applicant 
(informing  appr  }priate 
request  additioifal 
required 

4.  The  Project  Offio 
responsible  for 
information  " 
preparing  the  Select 
Justification  for  Accept, 
Selection  Offici  il 
address  the  evaluation 
the  information 


ecQ  Officer  is  responsible 
initial  screening.  If 
loeslKrt  satisfy  the 
the  Prbject  Officer  will 
a  rejection  letter 
officials)  or 
information  if 


froin 


screenmg,  any 
reflecting  a 
and  the  rational 
rejection 


icer  will  be 
lompiling  the 
the  Merit  Review  and 
ion  Report/ 
ance  for  the 
This  report  should 
criteria  including 
from  the  initial 


I  rogrammatic  comments 
Federal  policy  perspective, 
for  selection  or 


5.  For  solicited  applications,  once  the 
Selection  Official  approves  the 
Selection  Report,  the  Contracting  Officer 
will  inform  the  applicant.  For  other 
applications,  once  the  Selection  Official 
approves  the  Justification  for  Selection, 
the  Project  Officer  is  then  responsible 
for  preparing  the  rejection  letter  or 
Procurement  request  documents.  The 
Project  Officer  will  also  recommend 
assignment  to  a  field  office  for  award 
and  implementation  if  the  award  is  not 
made  at  Headquarters. 

E.  Formal  Review  Mechanism 

There  will  be  one  mechanism 
available  to  accomplish  a  merit  review. 
At  least  three  qualified  individuals  will 
perform  the  review.  In  those  instances 
where  three  or  more  qualified  reviewers 
cannot  be  obtained  to  conduct  a  formal 
merit  review,  the  selection  official  must 
issue  a  waiver,  which  is  based  upon  a 
written  explanation  of  the  situation  by 
the  assigned  Project  Officer.  In  the  event 
that  the  Project  Officer  is  a  reviewer  and 
is  also  the  selection  official,  this  waiver 
shall  be  considered  and  issued  by  an 
EM  official  one  level  higher  than  that  of 
the  Project  Officer  or  selection  official. 
The  formal  review  mechanism  is  as 
follows: 

1.  Review  Group 

a.  An  organization  of  standing 
committees  called  Technical  Peer 
Review  Groups  (TPRGs)  will  be  the 
principal  method  of  application  review. 
These  review  groups  are  appropriate 
when  required  by  legislation  or  when: 

(1)  Sufficient  number  of  applications 
on  a  specific  topic  is  received  on  a 
regular  basis  in  accordance  with  a 
predetermined  review  schedule. 

(2)  Sufficient  number  of  people  is 
available  to  accept  appointments,  serve 
over  reasonably  protracted  periods  of 
time,  and  convene  regularly  or  at  the 
call  of  the  chairperson. 

(3)  Legislative  authority  for  particular 
prograins  extends  for  more  than  1  year. 

b.  persons  outside  the  cognizant 
program  office  shall  constitute  at  least 
one  half  the  reviewers  unless  a 
deviation  has  been  approved  under  10 
CFR  600.18(g). 

c.  Members  of  TPRGs  will 
independently  review  applications  and 
will  individually  present  results  of  their 
reviews  to  the  Project  Officer.  Reviewers 
will  not  meet  to  review  and  present  a 
general  recommendation.  Reviewers 
may  be  called  together  by  the  Project 
Officer  to  receive  material,  review 
issues,  or  share  information,  but  no 
attempt  will  be  made  to  achieve  a  group 
consensus. 


2.  Field  Readers 

a.  Field  readers  may  be  used  for 
applications  that  cannot  be  effectively 
reviewed  by  the  TPRG.  This  may 
include  applications  which  are  outside 
the  scope  of  TPRGs,  when  the  workload 
of  TPRGs  requires  augmentation,  or 
when  specific  expertise  is  required. 

b.  Field  readers  will  follow  the 
guidance  provided  by  the  Project  Officer 
for  conducting  their  review.  Field 
readers  will  independently  review 
applications  and  will  individually 
present  results  of  their  reviews  to  the 
Project  Officer. 

c.  Field  readers  may  be  called  together 
by  the  Project  Officer  to  reassess 
material,  review  issues,  or  share 
information  but  no  attempt  will  be  made 
to  achieve  a  group  consensus. 

F.  Review  Process 

1.  The  EM  Project  Officer  will  provide 
reviewers  with  a  copy  of  the 
application,  programmatic  guidance, 
conflict  of  interest  disclosures, 
certificates  of  confidentiality,  and  other 
information  needed  to  conduct  the 
review  (such  as  site-specific  needs  and 
schedules  for  technologies).  The  Project 
Officer  may  provide  instructions  to 
comparatively  evaluate  proposals  if 
there  are  multiple  proposals. 

2.  Reviewers  should  sign  the 
certificate  of  confidentiality  and  conflict 
of  interest  disclosures  and  return  them 
before  initiating  their  review. 

3.  Based  upon  his/her  review  of  the 
application  and  related  documents,  the 
reviewer  is  expected  to  provide  the  EM 
Project  Officer  with  a  written  analysis 
based  on  the  guidance  and/or  other 
program  information  for  each 
appUcation. 

4.  All  reviews  serve  as  input  for  the 
decision  by  the  selection  official  and  are 
not  binding.  Significant  adverse 
evaluations  will  be  addressed  in  writing 
in  a  selection  statement  doctwient. 

5.  Upon  request  by  applicants,  a 
written  summary  wrill  be  provided  to  the 
applicants  on  the  evaluation  of  their 
applications. 

G.  Evaluation  Criteria 

Review  criteria  include,  but  are  not 
limited  to,  the  following  list.  These 
criteria  will  be  used  by  reviewers  after 
the  application  has  been  through  the 
initial  screenmg.  For  unsolicited 
applications,  this  review  may  also 
address  guidance  the  Project  Officer 
provides  from  the  initial  screening. 

1.  Capabilities,  experience,  and 
proposed  methods  for  conducting 
credible  risk  assessments  and  proposed 
methods  for  assessing  risks  to  human 
health  and  the  environment. 
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2.  Experience  in  effective  and  efficient 
management  of  the  tasks  required  in 
support  of  risk  assessments  in  preparing 
and  presenting  reports,  and  in  woiidng 
with  stakeholders  and  decisionmakers 
at  all  levels. 

3.  Quality,  availability,  and 
experience  of  organization,  technical 
and  administrative  staff  and  their  level 
of  involvement. 

4.  The  appropriateness  and  adequacy 
of  the  proposed  budget. 

H.  Awards 

Approximately  one  to  ten  awards  may 
be  made  during  FY  1994.  An  award  will 
not  exceed  $5  million  in  total  award 
value.  If  sufficient  acceptable 
apphcations  are  submitted  available 
funding  may  determine  the  number  of 
awards.  Awards,  if  any,  will  be 
determined  through  evaluation  of 
applications  received  against  the 
evaluation  criteria  and  the  availability 
of  funds.  Awards  for  either  grants  or 
cooperative  agreements  will  be  made 
only  to  technically  acceptable 
applicants.  Awards  will  be  on  a 
schedule  to  be  agreed  to  by  DOE  and  the 
awardee.  Budget  and  project  periods 
may  be  negotiated  to  meet  the  needs  of 
particular  projects.  DOE  reserves  the 
right  to  support  or  not  support  any 
portion,  all,  or  none  of  the  proposals 
submitted. 

/.  Selection 

Selection  of  an  application  for  award 
will  be  based  on  the  findings  of  the 
conformance  to  elements  1  through  4  of 
the  Siunmary,  Section  IV.A.a-d, 
adherence  to  the  proposal  format  as 
stated  under  Subsection  B  and  G,  and 
finally,  how  well  the  application  serves 
the  EM  program  objectives.  < 

Furthermore,  selection  of  an  application 
for  award  is  subject  to  the  availabifity  of 
funds. 

Issued  in  Washington,  on  February  IS, 
1994. 

Richard  J.  Guimond. 

Bear  Admiral.  USPHS.  Principal  Deputy 
Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management 
(PR  Doc  94-3904  Filed  2-18-94;  8:45  amj 
WUINQ  COM  MaO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Profact  No.  l12«2-002  Colorado] 

Continental  Energy  Company,  Inc.; 
Surrender  of  Preliminary  Permit 

February  15, 1994. 

Take  notice  that  Continental  Energy 
Company,  Inc..  Permittee  for  the  Mesa 
Creek  Project  Na  11262.  has  requested 


that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11262  was  issued  June  8, 
1992.  and  would  have  expired  May  31, 
1995.  The  project  would  nave  been 
located  partially  within  Grand  Mesa 
National  Forest,  on  Mesa  Creek,  in  Mesa 
County.  Colorado. 

The  Permittee  filed  the  request  on 
Februaiy  7. 1994.  and  the  preliminary 
permit  for  Project  No.  11262  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A  Wataon.  Jr.. 
Acting  Secretary. 

(FR  Doc.  94-3868  Filed  2-18-94;  8:45  am) 
BajjNO  cooc  anr-ai-M 


[Docket  No.  RP94-131-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  15, 1994. 

Take  notice  that  on  February  9, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 

Seventh  Revised  Sheet  No.  20A 
Original  Sheet  Na  95C 

The  proposed  effective  date  of  Sheet 
Nos.  20A  and  95C  is  March  11, 1994. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  transition  costs  to  be  paid  by 
Algonquin  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern's 
fourth  direct  bill  of  Account  No.  191 
purchased  gas  costs  filed  on  February  9, 
1994.  Algonquin  requests  that  the 
Commission  grant  any  waiver  of  the 
Commission's  regulations  that  may  be 
necessary  to  permit  this  application  to 
take  effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
Filed  on  or  before  February  23. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  M-3865  Filed  2-18-94:  8:45  am) 
BILUNO  cooc  •nr-ot-M 


[Docket  No.  RS92-16-000] 

Florida  Gas  Transmission  Co.; 
Technical  Conference 

February  15, 1994. 

Take  notice  that  a  technical 
conference  will  be  convened  in  this 
proceeding  on  February  23, 1994,  at  10 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  NE..  Washington,  DC  20426.  The 
purpose  of  this  conference  is  to  afford 
Florida  Gas  and  interested  parties  an 
opportunity  to  discuss  curtailment  on 
Florida  Gas'  system,  specifically 
including  the  scheduling  and 
curtailment  issues  raised  by  a(n 
unpublished)  remand  order  issued 
February  16^1993,  in  Georgia  Pacific  v. 
FERC.  D.C.  Cir.  Nos.  91-1489  and  91- 
1490.1 

All  interested  parties  are  invited  to 
attend.  However,  attendance  at  the 
conference  will  not  confer  p>arty  status. 
For  additional  information  please 
contact  Michael  D.  Cotleur  at  (202)  208- 
1076. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-3869  Filed  2-18-94;  8:45  am] 

BILUNO  cooc  (TIT-AI-M 
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[Docket  Na  RP94-132-0001 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

February  15, 1994. 

Take  notice  that  on  February  9, 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  February  1. 1994: 

First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  138 

Southern  states  that  the  purpose  of 
this  filing  is  to  change  its  delivery  point 


allocation  methodoloj  y  in  its 
transportation  tariff  tdallow  it  to 
reallocate  the  volume^  of  gas  delivered 
for  a  shipper  under  itj  firm  and 
interruptible  agreeme  its  to  maximize 
the  allocation  to  the  s  upper's  firm 
agreement  for  billing  turposes.  A 
change  has  also  been  troposed  that  will 
allow  the  allocation  o  '  no-notice 
volumes  to  a  shipper' ;  two-part  FT-NN 
agreement  prior  to  all  x»ting  the  no- 
notice  volumes  to  the  same  shipper's 
one-part  FT-NN  agre<  ment. 

Southern  has  reque  >ted  all  waivers 
necessary  to  make  the  se  sheets  effective 
February  1, 1994;  pro  'ided.  however, 
that  if  Southern  does  lot  receive  an 
order  by  March  1. 19<  4,  approving  these 
revisions,  it  has  requt  sted  that  the 
Commission  approve  the  revised  tariff 
sheets  to  be  effective  4arch  1.1994. 

Southern  states  tha  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  o  )mmissions. 

Any  person  desirin ;  to  be  heard  or  to 
protest  said  filing  she  old  file  a  motion 
to  intervene  or  protes ;  with  the  Federal 
Energy  Regulatory  Co  mmission.  825 
North  Capitol  Street,  "iE.,  Washington, 
DC  20426.  in  accorda  Ke  with  Rules  211 
and  214  of  the  Comm  ssion's  Rules  of 
Practice  and  Procedu  "e  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  should  be  filed  on 
or  before  February  23 ,  1994.  Protests 
vtrill  not  be  considere  i  by  the 
Commission  in  deter  nining  the  parties 
to  the  proceeding.  Ai  y  person  wishing 
to  become  a  party  mi  st  file  a  motion  to 
intervene.  Copies  of  1  lis  filing  are  on 
file  with  the  Commis  non  and  are 
available  for  public  ii  tspection. 
Linwood  A.  Watson,  Jr 
Actine  Secretary. 

(FR  Doc.  94-3866  Filed  2-18-94;  8:45  am] 
BlUma  CODE  B717-01-M 


<  S«e  Florida  Gas  Traiumiuion  Co..  65  FERC 
161.336  at  62.597  (1994). 


[Docket  No.  CP94-1 97- 000] 

Williams  Gas  Processing-Mld- 
Continent  Region  C^.;  Petition  for 
Declaratory  Order 

February  15, 1994. 

Take  notice  that  ot  January  24, 1994, 
Williams  Gas  Procesi  ing-Mid-Continent 
Region  Company  (W  iP^^CR).  Post 
Office  Box  3102.  Tul  a.  Oklahoma 
74101.  filed  a  petitio  i  for  a  declaratory 
order  in  Docket  No.  ( 3*94-197-000. 
requesting  that  the  C  }nunission  declare 
that  certain  natural  g  is  gathering 
facilities  currently  owned  by  Williams 
Natural  Gas  Company  (WNG)  are 
exempt  from  the  Cor  imission's 
Regulations  pursuan  to  Section  1(b)  of 
the  Natural  Gas  Act  NGA)  upon  WGP- 
MCR  acquiring,  own  ng.  and  operating 


such  facilities,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WGP-4^CR  will  acquire  most  of 
WNG's  gathering  systems.  The  facilities 
are  located  in  K^sas.  Oklahoma,  and 
Texas.  The  acquisition  will  include  two 
small  processing  facilities  (the  Guymon 
Drip  Control  Plant  and  the  Pampa  Drip 
Control  Plant).  The  facilities  are 
approximately  800  miles  of  two-inch 
through  twenty-six-inch. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
petition  should,  on  or  before  March  8, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission  (825  North 
Capitol  Street  NE.,  Washington,  DC 
20426)  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  i^ot  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-3867  Filed  2-18-94;  8:45  am) 

BILUNG  CODE  (TIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4838-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  24. 1994. 
FOR  FURTHER  INFORMATION  CONATCT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Fanner  at 
EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 


OCBce  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Requirements  for  the  use  of 
1080  Collars  for  Livestock  Protection 
(EPA  ICR  No.  1249.04;  OMB  No.  2070- 
0074).  This  is  a  request  for  extension  of 
the  expiration  date  of  a  currently 
approved  collection. 

Abstract:  Sodium  monoflouroacetate 
(Compound  1080).  a  previously  banned 
pesticide,  was  re-approved  for  use  in  a 
new  dehvery  mechanism,  the  toxic 
collar.  The  EPA  requires  certified 
applicators.  States,  and  registrants  to 
monitor  the  use  and  effectiveness  of  the 
collar.  The  respondents  are  required  to 
submit  to  the  EPA  an  annual  report 
containing  the  monitoring  data.  In 
addition,  certified  applicators  must 
report  to  the  States  or  the  EPA  all 
incidents  of  accidental  poisoning  of 
humans  and  domestic  animals,  as  well 
as  non-target  species,  and  they  must 
keep  records  of  any  hazards  caused  by 
the  collar.  The  Agency  uses  these  data 
to  monitor  the  use  of  the  collar,  and  to 
ensure  the  safety  of  livestock. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  37.1  hours  per 
response  for  reporting,  and  2.9  hours 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Toxic  collar  applicators. 

Estimated  No.  of  Respondents:  151 
Certified  pesticide  applicators.  4  states, 
and  6  registrants. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  6.439  hours. 

Frequency  of  Collection:  Annually 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington,  DC  20460. 

and 

Matthew  Mitchell.  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street.  NW.,  Washington,  DC 
20530. 

Dated:  February  14. 1994. 
Paul  Lapslejr, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-3896  Filed  2-18-94;  8:45  am] 
BILUNO  COM  6SaO-S»-F 


[FRL-4836-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C 

3501  et  seq.),  this  notice  announces  that 

the  biformation  Collection  Request  (ICR) 

abstracted  below  has  been  forwarded  to 

the  Office  of  Management  and  Budget 

(OMB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  biuxlen;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  March  24. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  a  copy  of  this 

ICR.  contact  Sandy  Farmer  at  (202)  260- 

2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Nonconformance  Penalties  for 
Heavy-Duty  Engines  and  Heavy-Duty 
Vehicles,  including  Light-Duty  Trucks 
(EPA  ICR  No.  1285.04;  OMB  No.  2060- 
0132).  This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  Manufacturers  may  choose 
to  pay  a  monetary  penalty  in  order  to 
sell  heavy-duty  engines,  heavy-duty 
vehicles,  including  light-duty  trucks, 
which  fail  to  conform  with  certain 
emission  standards.  Before  selling  these 
engines,  manufacturers  must  perform  a 
Production  Compliance  Audit  to 
establish  the  amount  of  the  penalty. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  144 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Manufacturers  of  heavy- 
duty  engines  and  heavy-duty  vehicles 
(SIC  #371). 

Estimated  Number  of  Respondents:  6. 

Estimated  Total  Annual  Burden  on 
Respondents:  906  hours. 

Frequency  of  Collection:  Quarterly 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington.  DC  20460. 


and 

Troy  Hillier.  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street, 
NW.,  Washington,  DC  20530. 
Dated:  February  14, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

IFR  Doc  94-3895  Filed  2-18-94;  8:45  am) 
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[FRL-4838-1] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  exf>ected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  24. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA  (202)  260-2740, 
SUPPLEMENTARY  INFORMATION: 

Ofifice  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing,  Processing,  and 
Distribution  in  Commerce  Exemptions. 
(EPA  ICR  No.:  0857.06;  OMB  No.:  2070- 
0021).  This  is  a  request  for  extension  of 
the  expiration  date  of  a  currently 
approved  collection. 

Abstmct:  The  Toxic  Substances 
Control  Act  (TSCA)  prohibits  the 
manufacture  of  PCBs,  or  their 
processing  or  distribution  in  commerce. 
However,  the  statute  sets  conditions 
under  which  EPA  may  grant  exemptions 
to  this  prohibition.  Companies  wishing 
to  obtain  the  exemption  must  petition 
EPA  by  submitting  certain  information 
to  the  Agency.  The  information  includes 
name  and  address  of  the  petitioner,  and 
amount  and  use  of  PCBs  the  petitioner 
wishes  to  manufacture,  process,  or 
distribute  in  commerce.  The  petitioner 
must  provide  evidence  that  the  use  of 
PCBs  will  not  result  in  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  The  petitioner  must  also 
provide  evidence  that  demonstrates 
good  faith  efforts  to  develop  a  chemical 
substitute  for  PCBs  which  does  not  pose 
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an  unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

To  renew  an  existing  exemption,  a 
petitioner  m\ist  submit  to  the  Agency  a 
letter  stating  that  there  are  no  changes 
in  the  original  petition  for  exemption. 
The  letter  must  be  submitted  at  least  six 
months  prior  to  the  date  the  existing 
exemption  expires,  it  must  be  signed  by 
a  designated  official,  and  it  must  be  sent 
to  the  EPA  by  certified  mail. 

EPA  uses  the  information  to 
determine  whether  petitioners  have  met 
the  exemption  requirements  prescribed 
by  TSCA. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  8  hours  per 
response  for  new  petitions  and  2  hours 
per  response  for  renewal  petitions.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Companies  wishing  to 
obtain  an  exemption  from  prohibitions 
against  the  manufacture,  processing  or 
distribution  of  PCBs  in  commerce. 

Estimated  No.  of  Respondents:  6 
respondents  for  new  petitions  and  5 
respondents  for  renewal  petitions. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  58  hours. 

Frequency  of  Collection:  Annually 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  tO: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street.  SW., 

Washington,  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  OfHce  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington,  DC 

20530. 

Dated:  February  14, 1994. 
Paul  Laptley. 

Director,  Fegulatory  Management  Division. 
IFR  Doc  94-3897  Filed  2-18-94;  8:45  am] 
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[FRL-4839-4] 

Acid  Rain  Program:  Public  Comment 
Period  and  Proposed  Retired  Unit 
Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  retired  unit 

exemptions. 


SUMMARY:  The  U.S 
Protection  Agency 
comment  a  draft, 
exemption  to  a  utilit 
Acid  Rain  Program 
part  72). 

DATES:  Comments  on 
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E  ivironmental 
(E  'A)  is  issuing  for 
fiv(  -year  retired  unit 
unit  under  the 
rkulations  (40  CFR 


the  retired  unit 


exemption  must  be  r  iceived  no  later 
than  30  days  after  thi  i  date  of  this  notice 
or  the  publication  dc  te  of  this  notice  in 
a  local  newspaper. 

ADDRESSES:  Adminii  Irative  Records. 
The  administrative  r  !cord,  except 
information  protecte  1  as  confidential, 
may  be  viewed  durii  g  normal  business 
hours  at  EPA  Region  5, 17th  floor,  Ralph 
H.  Metcalfe  Federal  ildg.,  77  West 
Jackson  Blvd.,  Chica  50,  IL  60604. 

Comments.  Send  (  omments,  requests 
for  public  hearings,  <  nd  requests  to 
receive  notice  of  futi  re  actions 
concerning  the  retin  d  unit  exemption  to 
David  Kee,  Director,  Air  and  Radiation 
Division,  EPA  Regio  1  5  (A-18J),  Ralph 
H.  Metcalfe  Federal  Jldg.,  77  West 
Jackson  Blvd.,  Chica  ^,  IL  60604. 

Submit  all  comme  its  in  duplicate  and 
identify  the  unit  to  ^  rhich  the  comments 
apply,  the  comment  it's  name,  address, 
and  telephone  numl  er,  and  the 
commenter's  interes  in  the  matter  and 
affiliation,  if  any,  to  the  owners  and 


operators  of  the  unil 


hearing  if  EPA  finds 


contribute  to  the  de  :isionmaking 
process  by  clarifyin  ;  significant  issues 
affecting  the  exemp  ion. 


FOR  FURTHER 

Call  Pat  Gimino, 
353-8651. 


INFORM  ATION 


B-eed 


continuous 
requirements  for 
The  designated 
is  John 


SUPPLEMENTARY 
proposes  to  issue  e:fempt 
Acid  Rain  permit 
emission  monitorinb 
Breed  unit  1  in  Indpna 
representative  for 
McManus. 

Dated:  February  10, 
Brian  McLean, 
Director,  Acid  Bain  E>irision 
Atmospheric  Program  <, 
Radiation. 

[FR  Doc.  94-3883  Fil^  2-18-94;  8:45  am] 
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covered  by  the 


exemption.  All  time  y  comments  will  be 
considered,  except  \  lose  pertaining  to 
standard  provisions  under  40  CFR  72.9 
and  issues  not  releviint  to  the 
exemption. 

Hearings.  To  reqi^st  a  public  hearing, 
state  the  issues  prof  osed  to  be  raised  in 
the  hearing.  EPA  m(  y  schedule  a 


that  it  will 


I  CONTACT: 
EPK  Region  V,  at  (312) 


mF<  iRMATKM 


EPA 
ions  firom  the 


1994. 

is  ion.  Office  of 
.Office  of  Air  and 


[FRL-4837-q 

Access  to  Confidential  Business 
information  by  Enroliees  Under  the 
Senior  Environmental  Employment 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  grantee 
organizations  under  the  Senior 
Environmental  Employment  (SEE) 
Program,  and  their  enroliees,  for  access 
to  information  which  has  been 
submitted  to  EPA  under  several  of  the 
environmental  statutes  administered  by 
the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Comments  concerning  CBI 
access  will  be  accepted  five  days  from 
February  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Powers,  National  Program 
Director,  Senior  Environmental 
Employment  Program  (8701), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20560. 
Telephone  (202)  260-2573. 
SUPPLEMENTARY  INFORMATION:  The 
Senior  Environmental  Employment 
(SEE)  program  is  authorized  by  the 
Environmental  Programs  Assistance  Act 
of  1984  (Pub.  L.  98-313).  which 
provides  that  the  Administrator  may 
"make  grants  or  enter  into  cooperative 
agreements"  for  the  purpose  of 
"providing  technical  assistance  to 
Federal,  State,  and  local  environmental 
agencies  for  projects  of  pollution 
prevention,  abatement,  and  control." 
Cooperative  agreements  under  the  SEE 
program  provide  support  for  many 
functions  in  the  Agency,  including 
clerical  support,  staffing  hot  lines, 
providing  support  to  Agency 
enforcement  activities,  providing  library 
services,  compiling  data,  and  support  in 
scientific,  engineering,  financial,  and 
other  areas. 

In  performing  these  tasks,  grantees 
and  cooperators  under  the  SEE  program 
and  their  enroliees  may  have  access  to 
potentially  all  documents  submitted 
under  the  Resource  Conservation  and 
Recovery  Act,  Clean  Air  Act,  Clean 
Water  Act,  Safe  Drinking  Water  Act, 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  and  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  to  the 
extent  that  these  statutes  allow 
disclosure  of  confidential  information  to 
authorized  representatives  of  the  United 
States  (or  to  "contractors"  under  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act).  Some  of  these 


documents  may  contain  infiDrmation 
claimed  as  confidential. 

EPA  may  provide  confidential 
information  to  eiu'ollees  working  under 
the  following  cooperative  agreements: 
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Cooperative 
agreement  No. 


CQ815413-0 

CQ81 5485-0 

CQ81 5923-0 

CQ816164-0 

CQ81 6300-0 

CQ81 6301-0 

CQ81 6365-0 

CQ81 6382-0 

CQ81 6383-0 

CQ81 6384-0 

C081 6480-0 

CQ81 6493-0 

CQ816510-0 

CQ81 6529-0 

CQ81 6734-0 

CQ81 6989-0 

CQ81 6990-0 

CQ817139-0 

CQ81 7380-0 

CQ81 7464-0 

CQ81 7522-0 

CQ81 7736-0 

CQ81 7738-0 

CQ81 7782-0 

CX38 17783-0 

CO817801-0 

CQ818131-0 

CQ818132-0 

CQ818186-0 

CQ81 8570-0 

CQ81 8587-0 

CQ818634-0 

00818638-0 

CX)81 8697-0 

CQ81 8851-0 

CQ818917-0 

C081 8939-0 

CQ81 9088-0 

CX3819103-0 

CQ819187-0 

CQ81936»-0 

C081 9370-0 

CQ81 9404-0 

CQ819519-0 

CQ81 9520-0 

CQ819521-0 

CQ819522-01 

CQ819523-01 

CX)819S24-0 

CQ81 9625-01 

CQ819526-0 

CX)81 9627-0 

C081 9613-0 

C081 9690-0 

CQ81 9702-0 

CQ819705-01 

CX3819851-0 

CO819874-0 

COeS0372-0 

CQ820560-01 

CO820S61-01 

CO820552-01 

CX)820665-01 

CQ820829-01 

CO820916-01 

CQ820932-01 

CQ820934-01 


Organization 


National  Pacific/Asian  Resource  Center  on  Aging. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
NaUonai  Council  of  Senior  Citizens. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons.     . 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons.     . 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
National  Council  of  Senior  Citizens. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
Nalk)nal  Council  on  the  Aging. 
National  Council  on  tlie  Aging. 
National  Council  of  Senior  Citizens. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
Nationai  Caucus  and  Center  on  Black  Aged, 
ftolional  Caucus  and  Center  on  Black  Aged. 
Natwnal  Council  of  Senior  Citizens. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
I^iofial  Counci  oH  Senior  Citizens. 
Natioral  Pacific/Asian  Resource  Center  on  Aging. 
Natwnal  Pacific/Asian  Resource  Center  on  Aging. 
National  PacHic/Asian  Resource  Center  on  Aging. 
Asociacion  Nacional  pro  Personas  Mayores. 
Asociacton  Nack)nal  pro  Personas  Mayores. 
Natk)nai  CouncU  of  Senior  Citizens. 
American  Association  of  Retired  Persons. 
Naticoaf  Caucus  arxl  Center  on  Black  Aged. 
National  Council  of  Senwr  Citizens. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  ct  Retired  Persons. 
American  Association  ol  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Associatkxt  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
(National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
National  Counci  of  Senor  Citizens. 
National  Coundt  on  the  Aging. 
American  Association  of  Retired  Persons. 
American  Association  0*  Retired  Persons. 
National  Council  of  Senior  Citizens. 
National  Counci  of  Senior  Citizens. 
National  Counci  of  Senior  Citizens. 
American  AssodaKon  of  Retired  Persons. 
National  Counci  on  the  Aging. 
National  Counci  of  Senior  Citizens. 
American  Association  of  Retired  Persons. 
American  Association  of  Retired  Persons. 
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Cooperative 
agreement  ^4o. 


€0820962-01 
CQ821 058-01 
CQ821104-01 
00821110-01 
CX3821 346-01 
C0821 547-01 
C0821 548-01 
C0821 549-01 
C0821 572-01 
C0821 598-01 
C0821 982-01 
CX3822261-01 
CQ822511-01 
CO822533-01 
CO82254O-01 
CO822541-01 
CO822542-01 
CO822545-01 
CO822594-01 
CXi822612-01 
CO822631-01 
CO82264&-01 
CO82264&-01 
CO822647-01 
CO822652-01 


American  Association  of  Retired  Persons. 
Natior^  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
National  Council  on  the  Aging. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
American  Association  of  Retired  Persons. 
National  Council  on  Aging. 
Asociaclon  Nacional  pro  Personas  Mayores. 
Asociacion  Nacional  pro  Personas  Mayores. 
National  Council  of  Senior  Citizens. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
National  Caucus  and  Center  on  Black  Aged. 
Asociacion  Nacional  pro  Personas  Mayores. 
Asociacion  Nacional  pro  Personas  Mayores. 
National  Council  on  Aging. 
National  Pacific/Asian  Resource  Center  on  Agin  j. 
National  Pacific/Asian  Resource  Center  on  Agir  j. 
National  Council  on  Aging. 
National  Pacific/Asian  Resource  Center  on  Agin  ). 
American  Association  of  Retired  Persons. 


All  organizations  are  located  in 
Washington,  DC,  with  the  exceptions  of 
the  National  Pacific/ Asian  Resource 
Center  on  Aging  (Seattle,  WA)  and 
Asociacion  Nacional  pro  Personas 
Mayores  (Los  Angeles,  CA). 

EPA  amended  its  confidentiality 
regulations  at  40  CFR  part  2,  subpart  B 
to  authorize  SEE  enrollees  for  access  to 
conndential  business  infonnation  (58 
FR  7187.  February  5.  1993).  As 
4iiscussed  in  that  notice,  EPA  offlces 
had  been  giving  SEE  enrollees  access  to 
confidential  information  under  the 
impression  that  Agency  confidentiality 
regulations  allowed  such  access.  The 
F^niary  5. 1993  Federal  Register 
notice  rectified  that  error  by  amending 
these  regulations  to  provide  for  such 
access.  Among  the  procedures 
established  by  EPA  confidentiality 
regulations  for  granting  access  is 
notification  to  the  submitters  of 
confidential  data  that  SEE  grantee 
organizations  and  their  enrollees  will 
have  access.  40  CFR  2.301(h)(2)(iii). 
This  notice  is  intended  to  fulfill  that 
requirement. 

The  grantee  organizations  are  required 
by  the  cooperative  agreements  to  protect 
confidential  information.  SEE  enrollees 
are  required  to  sign  confidentiality 
agreements  and  to  adhere  to  the  same 
security  procedures  as  Federal 
employees. 


Dated:  February 
Karen  Morehouse, 


Acting  Director. 
Research. 


(FR  Doc.  94-3898 
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Organization 


1, 1994. 


Ojjfice  of  Exploratory 
iled  2-18-94;  8:45  am) 


[FRL-484a-1] 

Access  to  Conffdenttal  Business 
Information 

AGENCY:  Enviroiimental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  EPA  i  i  authorizing  Booz- 
Allen,  &  Hamihi  n  to  conduct  reviews  of 
selected  recipiei  ts'  procurement, 
property,  financ  al.  and  general 
administrative  n  lanagement  systems. 
During  the  revie  m  of  these  systems,  the 
contractor  will  1  ave  access  to 
information  whi:h  has  been  submitted 
to  EPA  under  40  CFR  parts  31  and  35. 
Some  of  this  infi  irmation  may  be 
claimed  or  detei  mined  to  be 
Confidential  Bui  iness  Information  (CBI). 
DATES:  The  ConI  ractor  (Booz-Allen.  & 
Hamilton.  Inc.) '  vill  have  access  to  this 
data  five  workin  » days  from  February 
22. 1994. 

ADDRESSES:  Senfi  or  deliver  written 
comments  to  Mi  rtha  Nicodemus, 
Grants.  Audit  &tontracts  Branch  (8PM- 
GAC).  999  18th  Su^t.  Suite  500. 
Denver.  Colorac  3  80202. 
FOB  FURTHER  INF  >RMATION  CONTACT: 
Martha  Nicoden  us.  Grants.  Audit  and 
Contracts  Branc  i.  999  18th  Street.  Suite 


500,  Denver.  Colorado  80202. 
Telephone  (303)  293-1672. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  68-W3-O002.  Delivery  Order 
003.  Booz-Allen,  &  Hamilton,  Inc.,  will 
be  conducting  on-site  technical 
assistance  reviews  of  the  financial, 
property,  procurement,  and 
administrative  systems  in  the  States 
offices  of  Colorado  Department  of 
Health.  Wyoming  Department  of 
Environmental  Quality,  and  Utah 
Department  of  Environmental  Quality  to 
determine  whether  their  systems 
comply  with  EPA  regulations  and 
policies.  These  reviews  involve 
conducting  transaction  testing  tu 
evaluate  recipient  conformance  with 
applicable  regulations  and  acceptable 
business  practices  and  documenting 
findings.  The  contractor  will  examine 
transactions  for  the  following: 

(1)  Expenditures.  Review  expenditure 
documentation  such  as  expense  reports, 
time  sheets,  and  purchase  requests  from 
the  point  of  origination  to  the  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature, 
and  reconciliation  of  time  sheets  to 
expense  reports; 

(2)  Financial  Reports.  Review 
financial  drawdowns,  Financial  Status 
Reports,  and  internal  status  reports  to 
determine  if  information  is  consistent 
between  these  documents,  if  recipient  is 
properly  using  information,  and  if  the 
reports  are  submitted  when  required; 

(3)  Procurement  Transactions.  Review 
a  sample  of  bid  requests  and/or  requests 
for  proposals,  and  the  resulting 


contracts  to  determine  compliance  with 
EPA  procurement  requirements; 

(4)  Property.  Review  a  sample  of 
property  purchased  with  EPA  money 
(including  how  the  property  was  used) 
to  determine  the  degree  of  compliance 
with  property  requirements  to  acquire, 
manage,  and  dispose  of  the  property; 
and 

(5)  Recordkeeping  Procedures.  Review 
a  sample  of  documentation  to  determine 
the  effectiveness  of  the  recipient 
procedures  to  manage  and  reccmcile  this 
documentation. 

In  providing  this  support,  Booz-Allen. 
&  Hamilton,  Inc.,  employees  may  have 
access  to  recipient  documents  which 
potentially  include  financial  documents 
submitted  under  40  CFR  parts  31  and 
35.  some  of  which  may  contain 
information  claimed  or  determined  to  be 
Confidential  Business  Information. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B.  EPA  has  determined 
that  Booz-Allen,  &  Hamilton,  Inc.. 
requires  access  to  Confidential  Business 
Information  to  provide  the  support  and 
services  required  under  this  Delivery 
Order.  These  regulations  provide  for 
five  working  days  notice  before 
contractors  are  given  access  to  CBI. 

Booz-Allen.  &  Hamilton.  Inc.  will  be 
required  by  contract  to  protect 
confidential  information.  These 
docimients  are  maintained  in  recipient 
office  and  file  space. 

Dated:  February  4. 1994. 
Kerrigan  G.  ClaugtL, 

Assistant  Regional  Administrator  for  Policy 
S- Management 
IFR  Doc.  94-3899  Filed  2-18-94;  8:45  am! 
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[FRL-4830-«I 

Technology  Innovation  and  Economics 
Committee  of  the  National  Advisory 
Council  for  Ewvlronmenlal  Policy  and 
Technology;  Public  Meetfng 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  Public  Law  92463,  EPA 
gives  notice  of  a  one-day  meeting  of  the 
Technology  Innovation  and  Economics 
(lit)  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT), 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues,  and  the 
TIE  Committee  identifies  actions  that 
EPA  can  take  to  speed  the  development, 
commercialization,  and  use  of 


technologies  that  will  resuh  in 
environmental  improvemoit  and 
economic  growth. 

Five  topics  will  be  discussed  during  the 
meeting: 

1.  The  Draft  EPA  Technology  lanovation 
Stfategy. 

2.  The  FY  1994  Program  Plan  for  the 
President's  Environmental  Technology 
Initiative  (ETI). 

3.  Priorities  that  should  be  considered  for 
funding  in  FY  1995  under  the  ETL 

4.  The  Draft  Report  and  Recommendations 
of  the  Effluent  Guidelines  Task  Force  on 
Selection  Criteria  for  Preliminary  Industry 
Studies. 

5.  Draft  Recommendations  from  the 
Information  Resources  Nfanagement  Task 
Force. 

Scheduling  constraints  preclude  oral 
comments  fix)m  the  pubhc  during  the 
meeting.  Written  conunents  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday.  March  2. 1994,  from  9 
a.m.  to  5  p.m.  in  room  383  at  the 
National  Governors'  Association  Hall  of 
the  States,  444  North  Capitol  Street. 
Washington.  DC 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce  1601F.  Office  of 
Cooperative  Environmental 
Management.  U.S.  EPA,  401  M  Street 
SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce.  Designated  Federal  Official, 
Direct  line  (202)  260-6889.  Secretary's 
Une  (202) 260-6892. 

Dated:  February  10, 1994. 
Mark  Joyce, 

Designated  Federal  Official. 
IFR.  Doc  94-3882  Filed  2-18-94;  8:45  am) 
BILUMQ  COCf  6666  66  16 


Science  Advisory  Board 
[FRL-4839-8] 

Environmervtal  Engineering  Committee 
and  Subcommittee;  Two  Open 
Meetings 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act.  Public  law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's) 
Environmental  Engineering  Committee 
(EEC),  will  meet  on  Wednesday,  March 
2  through  Thursday.  March  3, 1994.  The 
meeting  will  be  at  the  HoUday  Inn 
Georgetown,  2101  Wisconsin  Avenue, 
NW..  Washington,  DC  20007. 

At  this  meeting,  the  primary  activities 
of  the  EEC  are:  (1)  To  hear,  review,  and 
possibly  approve  in  substance  or  in 
whole  the  report  of  its  Environmental 


Futures  Writing  Subcommittee;  and  (2) 
to  provide  a  consultation  to  EPA's 
Office  of  Emergency  and  Remedial 
Response  on  Selected  Issues  in  Ground- 
Water  Modeling  for  Superfund's  Soil 
Screening  Levels.  The  EEC  will  also  be 
briefed  on  other  engineering  technology 
activities  and  will  engage  in  planning 
for  subsequent  meetings.  On  Friday. 
March  4. 1994.  the  EEC's  Environmental 
Futures  Writing  Subcommittee  will 
meet  at  the  same  location  to  make  any 
necessary  corrections  to  their  report. 

Both  meetings  are  open  to  the  public 
and  seating  will  be  on  a  first  come  basis. 
Any  member  of  the  pubhc  wishing 
further  information,  such  as  a  proposed 
agenda  on  the  meeting  should  contact 
Mrs.  Dorothy  Claric.  Secretary,  Science 
Advisory  Board  (1400F).  US  EPA, 
Washington,  tX:  20460,  at  202/260- 
6552.  Written  comments  of  any  length 
may  be  provided  up  until  the  meeting, 
but  35  copies  must  be  supphed. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  should 
contact  Mrs.  Kathleen  Conway  (202/ 
260-2558)  no  later  than  noon 
Wednesday  February  23. 

Dated:  Februaxy  9, 1994. 
A.  Robert  FUak. 

Acting  Staff  Director,  Science  Advisory  Botad. 
IFR  Doc.  94-3881  FUed  2-18-94;  8:45  am) 


[OPP-300224A;  FRL-47»l-<}i 

Abandoned  and  Incomplete  Pesticide 
Petitions;  Policy  Statement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  is  announcing  that  it  will 
subject  to  a  final  review  all  pesticide 
petitions  for  tolerances,  exemptions 
from  the  requirement  of  a  tolerance,  and 
food  or  feed  additive  regulations 
currently  pending  with  the  Agency 
where  the  petitioner  has  faited  to 
respond  to  a  notice  of  deficiency  within 
75  days  of  receipt  of  the  notice.  At  the 
time  of  a  final  review,  pesticide 
petitions  that  do  not  provide  sufficient 
evidence  for  the  Agency  to  find  that  the 
tolerance  or  exemption  is  protective  of 
the  public  health  will  be  denied.  The 
policies  reflected  in  this  Statement  will 
be  applied  by  the  Agency  on  a  case-by- 
case  basis. 

DATES:  The  policies  announced  in  this 
Statement  are  currently  in  effect 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins  or  Melissa  L. 
Chun.  Registration  Division  (7505W). 
Office  of  Pesticide  Programs. 
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Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  numbers: 
6th  Fl..  WestPield  Building,  2800  Crystal 
Drive.  Arlington,  VA  22202,  (703)-308- 
8358  (Tompkins)  or  (703)-308-8318 
(Chun). 
SUPPt.EMEMTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  September 
4, 1991  (56  FR  43759),  EPA  issued  a 
Policy  Statement  concerning  its 
procedures  for  reviewing  petitions  for 
tolerances,  exemptions  &om  the 
requirement  of  a  tolerance,  and  food  or 
feed  additive  regulations  under  section 
408  or  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  (as 
amended).  In  the  Statement,  EPA  said  it 
would  subject  certain  pesticide  petitions 
to  a  final  review  unless,  within  a 
specified  period,  the  petitioner  submits 
the  necessary  data  or  a  reasonable 
timetable  for  supplying  data  to  correct 
deficiencies.  Additionally,  EPA 
announced  that  it  would  subject  all 
other  pending  and  future  petitions  to 
such  a  final  review  annually.  If,  at  the 
time  of  any  final  review,  there  is 
insufficient  scientific  data  before  the 
Administrator  to  establish  a  tolerance, 
exemption  from  a  tolerance,  or  a  food  or 
feed  additive  regulation  capable  of 
protecting  the  public  health,  the  petition 
will  be  denied. 

EPA  received  comments  from  the 
Mobay  Corp.  (Mobay)  in  response  to  the 
Policy  Statement.  This  notice  clarifies 
the  intent  of  the  previous  policy 
statement  and  responds  to  the 
comments.  Mobay's  primary  concern 
appeared  to  be  that  EPA  would  deny 
petitions  simply  for  failure  to  comply 
with  timeframes  for  responding  to 
notices  of  deficiency  or  for  submitting 
data,  but  this  was  not  EPA's  intent,  and 
the  timeframes  outlined  in  the 
Statement  are  for  etablishing  internal 
administrative  guidelines  for  final 
rulings  on  petitions. 

n.  Background  and  Qarification  of 
Policy 

EPA  is  responsible  for  processing 
tolerance  petitions  for  residues  of 
pesticides  in  or  on  raw  agricultural 
commodities  under  section  408  of  the 
FFDCA  and  petitions  for  food  additive 
regulations  for  residues  of  pesticides  in 
or  on  processed  food  or  feed  under 
section  409  of  the  FFDCA.  Under 
section  408(d)  of  the  act.  the 
Administrator  may  establish  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance  for  a  raw  agricultural 
commodity  upon  the  request  of  a  person 
who  has  submitted  an  application  for 
registration  of  a  pesticide  under  the 
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Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  FIFRA).  Under  FFIXIA 
sec.  408(e),  the  A  dministrator  may  on 
his  or  her  own  in  itiative  or  upon  the 
request  of  an  inte  rested  person, 
establish  a  tolera  ice  or  an  exemption 
from  the  require)  lent  of  a  tolerance. 
Under  FFDCA  se :.  409(c),  the 
Administrator  m  ly  establish  a  food 
additive  regulatii  \n  for  pesticide 
residues  in  or  on  food  or  feed  upon  the 
request  of  any  p€  rson,  or  the 
Administrator  m  »y  deny  a  petition. 

Over  the  last  2 )  years,  EPA  has 
accumulated  a  la  rge  inventory  of 
pending  petition  •  for  pesticide 
tolerances,  exem  itions  from  the 
requirement  of  a  tolerance,  and  food  or 
feed  additive  reg  ilations  (hereafter 
referred  to  collec  lively  in  this  notice  as 
"pesticide  petitit  ns").  By  the  end  of 
1989  the  Agency  had  in  its  inventory 
approximately  1, 300  pending  petitions. 
Although  the  Ag  sncy  has  reviewed  750 
of  these  petition!  and  notified  the 
petitioners  that  t  lese  petitions  lack 
sufficient  data  to  establish  the  requested 
tolerance,  exemp  tion  or  food  or  feed 
additive  regulati  in.  petitioners  have 
failed  to  responc  in  the  case  of  386 
petitions.  As  a  ni  atter  of  course,  EPA  has 
treated  such  defi  :ient  petitions  as 
pending  until  th(  i  petitioner  either 
provides  the  reqi  lired  information  or 
withdraws  the  p  itition. 

Until  the  petit  oner  provides  EPA 
with  the  required  data,  the  Agency 
cannot  establish  an  exemption  from  the 
requirement  of  aitolerance  or  establish 
a  tolerance  abovt  zero  for  the  use 
described  in  the  petition.  While  it  may 
Frances.  EPA  is 
for  the  uses  described 
)f  deficient  pesticide 
the  zero  tolerance 
ly  deficient  pesticide 
ause  the  Agency  to 
is  of  unnecessary 
itter  the  tolerance 


establish  zero  to 
reluctant  to  do 
in  the  hundreds 
petitions.  Use  o 
concept  for  so 
petitions  would 
establish  himd 
tolerances  and  d 
regulations. 

EPA's  former  policy,  which  allowed 
deficient  pestici(  e  petitions  to  remain 
extant,  and  its  g(  neral  reluctance  to 
establish  unnece  ssary  zero  tolerances 
have  resulted  in  a  backlog  of  hundreds 
of  pending  petiti  [>ns.  This  backlog  has 
created  serious  a  dministrative  problems 
for  the  Agency.  ( See  56  FR  43759;  Sept. 
4. 1991.)  To  alle'  iate  these  problems, 
EPA  has  revised  its  internal 
administrative  p  ocedures  for  reviewing 
pesticide  petitio  is. 

To  restate  and  clarify  the  policy 
announced,  the ,  Agency  requested  that 
petitioners  who  nad  filed  petitions  that 
had  been  pending  with  EPA  for  5  years 
or  more  and  for  which  4  years  had 
passed  since  the  petitioner  has 
responded  to  th<  Agency's  last 


correspondence  to  provide  the  Agency 
with  a  reasonable  timetable  within  75 
days  of  that  notice  for  submitting  the 
missing  information.  If  the  petitioner 
did  not  respond  to  the  notice,  submitted 
a  response  found  inadequate,  or 
requested  that  the  petition  be  reviewed 
"as  is,"  the  Agency  announced  that  it 
would  generally  exercise  its  discretion 
and  subject  the  petition  to  a  final 
review.  EPA  may  make  internal  policy 
decisions,  such  as  when  to  subject  a 
pesticide  petition  to  a  final  review,  on 
a  case-by-case  basis.  In  the  Policy 
Statement,  EPA  identified  in  a  table 
those  petitions  for  which  it  was 
requesting  some  response  within  75 
days. 

In  addition,  for  all  other  pending  and 
future  petitions,  as  soon  as  the  Agency 
identifies  a  petition  as  being  deficient, 
the  Agency  will  notify  the  petitioner, 
either  by  letter  or  by  notice  in  the 
Federal  Register,  requesting  that  the 
N  petitioner  respond  vnthin  75  days  by 
providing  a  reasonable  timetable  for 
supplying  the  Agency  with  the  needed 
data.  If  the  petitioner  demonstrates  in 
his  or  her  response  that  it  will  supply 
the  data  to  the  Agency  within  a 
reasonable  period  of  time,  the  Agency 
may  in  its  discretion  postpone  a  final 
review.  However,  if  the  petitioner  does 
not  respond  or  does  not  respond 
adequately.  EPA  will  generally  schedule 
a  final  review  of  the  petition. 

If  at  the  time  of  any  final  review  there 
are  insufficient  scientific  data  before  the 
Administrator  to  establish  a  tolerance. 
exemption  from  a  tolerance,  or  a  food  or 
feed  additive  regulation  capable  of 
protecting  the  public  health,  the  petition 
will  be  denied. 

m.  Response  to  Mobay's  Comments 

A.  Authority  to  Deny  Petitions  Under 
Section  408  of  FFDCA. 

Mobay  comments  that  unlike  FFDCA 
sec.  409(c)(1)(B).  the  FFDCA  provides 
the  Agency  with  no  authority  to  deny 
petitions  submitted  pursuant  to  section 
408(d)  or  40B(e)  of  the  act. 

EPA  disagrees  with  Mobay's 
conclusion.  First,  section  408(e)  of  the 
FFDCA  states  that  on  its  own  initiative 
or  upon  request  by  an  interested  person, 
"the  Administrator  may  ***  propose  the 
issuance  of  a  regulation  establishing  a 
tolerance"  or  an  exemption  from  a 
tolerance  requirement.  Proposal  of  a 
tolerance  under  FFDCA  sec.  408(e), 
even  one  requested  by  interested 
persons,  is  entirely  discretionary  to  the 
Administrator.  If  the  Agency  is  free  not 
to  propose  a  requested  tolerance,  it  is 
also  permitted  to  deny  such  a  requested 
tolerance.  According  to  the  Court  in 
Nader  v.  EPA.  "(sjo  deferential  is 


subsection  (e)  that  the  Administrator  is 
not  only  free  to  deny  the  requested 
regulation,  she  need  not  even  propose  it. 
See  40  CFR  §  180.29(a)  (1987)."  859 
F.2d  747.  752  (d.c.  Cir.  1988). 

Further,  although  the  FFDCA  does  not 
provide  expUcit  authority  for  denial  of 
section  408(d)  petitions,  neither  does  it 
or  its  legislative  history  discuss  whether 
EPA  may  deny  pesticide  petitions  that 
do  not  provide  sufficient  information  to 
establish  a  tolerance  or  exemption 
capable  of  protecting  the  public  health. 
Due  to  Congress'  silence  on  this  precise 
issue,  any  reasonable  interpretation  that 
is  consistent  with  the  purpose  of  the 
statute  is  valid.  Chevron  v.  EPA,  467 
U.S.  837.  842-844  (1984).  See  also 
Young  V.  Community  Nutrition  Institute. 
476  U.S.  974,  981-982  (1986).  Even 
while  Mobay  argues  against  EPA's 
denial  authority,  it  admits  that  denial  is 
a  reasonable  means  for  responding  to 
what  it  has  classified  as  "abandoned" 
section  408  petitions. 

B.  Basis  for  Denial  of  Section  408  or  409 
Petitions 

Mobay  argues  that,  even  if  there  is  an 

implicit  authority  "to  deny  petitions  for 

tolerances  imder  section  408(b).  EPA 

cannot  deny  a  petition  on  the  basis  of 

administrative  convenience  and  to 

enhance  the  Agency's  revenues."  Mobay 

also  maintains  that  EPA  may  deny  a 

petition  for  a  food  additive  regulation 

under  section  409  of  the  FFDCA  only  if 

the  scientific  data  "fails  to  estaWish  that 

the  proposed  use  of  the  food  additive 

•*•  will  be  safe  ***  or  shows  that  the 

proposed  use  of  the  additive  would 

promote  deception  of  the  consumer 
•  *•  •• 

Contrary  to  Mobay's  conclusion.  EPA 
does  not  intend  to  deny  petitions  for 
administrative  convenience  or  to  raise 
revenues.  Rather,  EPA  is  changing  its 
internal  procedures  for  reviewing 
pesticide  petitions  due  to  the  large 
number  of  petitions  still  pending  with 
the  Agency.  EPA  will  be  reviewing  the 
pending  {>etition8  identified  in  Table  1 
of  the  Policy  Statement  (56  FR  43759; 
Sept.  4. 1991).  In  addition,  it  will 
attempt  to  make  a  final  review  of  all 
other  pending  and  future  petitions  after 
75  days  from  the  receipt  of  the  notice  of 
deficiency  if  EPA  receives  no  response 
or  an  inadequate  response  from  the 
petitioner,  or  if  the  petitioner  requests 
that  EPA  review  the  petition  "as  is." 
Subsequent  to  such  reviews  some 
petitions  will  be  denied  where  there  is 
insufficient  information  for  the  Agency 
to  find  that  the  proposed  tolerance  or 
exemption  is  protective  of  the  public 
health.  However,  at  no  time  will 
pesticide  petitions  be  denied  for 
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administrative  convenience  or  to  raise 
revenues. 

C.  The  Impact  of  Denial  of  a  Petition 
Versus  Setting  a  Zero  Tolerance 

Mobay  disagrees  with  the  Agency's 
position  that  denial  of  a  tolerance 
petition  is  equivalent,  for  practical 
purposes,  to  setting  a  zero  tolerance. 
Mobay  provided  no  explanation  as  to 
how  the  two  actions  could  have  a 
different  impact  from  a  petitioner's 
perspective. 

EPA  believes  there  is  no  functional 
difference  between  the  denial  of  a 
petition  and  establishing  a  zero 
tolerance.  A  commodity  bearing  a 
pesticide  residue  for  which  a  tolerance 
has  been  denied  or  for  which  a  zero 
tolerance  has  been  established  would  be 
considered  unsafe  under  section  408  of 
the  FFDCA  and  adulterated  under 
section  402(a)(2)(B)  of  the  FFDCA.  No 
rights  or  burdens  would  be  created, 
imposed,  or  removed  by  denying  a 
petition  rather  than  setting  a  zero 
tolerance.  The  legal  and  practical 
implications  of  both  actions  are  the 
same. 

D.  Compliance  With  Rulemaking 
Procedures  Set  Forth  in  the 
Administrative  Procedures  Act  (APA) 

Mobay  states  that  "EPA's  decision  to 
deny  petitions  under  Sections  408  and 
409  of  the  FFDCA  if  a  petitioner  either 
fails  to  (1)  respond  to  EPA's  notice  of 
deficiency  within  75  days,  or  (2) 
supplement  the  data  within  a  4  year 
time  period  is  clearly  a  rule  under  the 
Administrative  Procedure  Act  (APA)." 
According  to  Mobay.  EPA's  intended 
action  is  a  substantive  rule  requiring 
compliance  with  the  notice  and 
comment  opportimities  provided  in 
section  553  of  the  APA  because  EPA's 
intended  action  is  of  future  effect  and  of 
genera)  applicability,  and  acts  as  an 
amendment  to  40  CFR  180.7(d)  which 
"provides  a  petitioner  with  an  indefinite 
period  of  time  to  supplement  a  deficient 
petition  after  notification  of 
deficiencies." 

Contrary  to  Mobay's  assertions.  EPA's 
publication  of  this  policy  is  designed  to 
establish  internal  guidelines  for 
identifying  "stale"  petitions  that  require 
formal  action.  It  does  not  affect  any 
rights  of  petitioners  or  bind  EPA's 
discretion.  EPA  is  not  imder  any 
obligation  to  publish  for  comment  its 
internal  guidelines  for  review  of 
petitions  and  could  at  any  time,  and  at 
its  sole  discretion,  take  formal  action 
denying  a  petition  failing  to  meet 
statutoiy  criteria. 

EPA  does  not.  as  Mobay  assumed, 
intend  to  deny  petitions  for  failure  to 
comply  with  the  75  day  or  4  year 


timeframes.  As  previously  mentioned, 
these  timeframes  are  internal  guidance 
as  to  when  a  petition  is  probably  stale 
and  thus  should  be  considered  for 
formal  action  removing  it  from  the 
pending  status.  Any  formal  action  will 
be  based  on  the  applicable  statutory 
criteria. 

This  policy  does  not  amend  the  EPA 
regulation  which  allows  petitioners  to 
supplement  deficient  petitions.  While 
40  CFR  180.7(d)  permits  a  petitioner  to 
correct  a  deficiency  prior  to  fiUng, 
nothing  in  that  section  prescribes  when 
EPA  can  or  must  make  a  decision  on  a 
pesticide  petition  that  has  been  filed. 
Neither  the  statute  nor  regulations  in  40 
CFR  part  180  give  a  petitioner  the  right 
to  maintain  a  deficient  petition  before 
the  Agency  indefinitely.  In  fact,  FFDCA 
sec.  408  anticipates  EPA  final  action  on 
petitions  in  180  days,  a  considerably 
shorter  timeframe  than  those  outlined  in 
this  policy  for  scheduling  a  final  review. 
The  goal  of  reviewing  petitions  within 
4  years  and  the  proposed  internal 
procedure  of  sending  deficiency  notices 
with  a  request  for  a  response  do  not 
affect  in  any  meaningful  way  the 
petitioner's  ability  to  supplement 
deficient  petitions.  An  adequate 
response  to  the  Agency's  request  within 
75  days  preserves  the  petitioner's  right 
to  provide  supplemental  data  for  up  to 
4  years  without  the  Agency's  taking 
formal  action  to  review  the  petition. 
Given  that  the  statute  contemplates  an 
Agency  decision  within  180  days,  the 
Agency's  policy  of  allowing  a  petition  to 
remain  extant  up  to  4  years  from  the 
date  EPA  approves  the  schedule  for 
generation  of  data  is  reasonable,  even 
generous. 

E.  Incomplete  Petitions  and  the 
Potential  for  Error  in  EPA 's  Files 

Mobay  argues  that  the  Agency  has  not 
presented  any  compelling  reason  why 
incomplete  versus  abandoned  petitions 
should  be  denied.  Further,  Mobay 
comments  that,  even  should  the  Agency 
have  some  compelling  reason  to  deny 
incomplete  petitions,  the  inaccuracy  of 
the  Agency's  files  and  records  is 
evidence  that  the  "potential  for 
erroneous  decisions  far  outweighs  any 
need  the  Agency  may  have  to  cleanse  its 
records." 

Mobay's  comment  assumes  a 
distinction  between  incomplete  and 
abandoned  pesticide  petitions  not  made 
by  EPA  in  this  policy,  and  Mobay  does 
not  explain  the  distinction.  As 
previously  noted.  EPA  is  applying  the 
policy  announced  in  this  Notice  to 
reform  its  internal  procedures  for  timing 
the  final  review  of  all  pesticide 
petitions.  At  the  point  at  which  EPA 
determines  that  a  petition  is  deficient,  it 
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will  notiiy  the  petitioner.  Failing  an 
adequate  re^Kmse,  the  deficient  petition 
will  be  subject  to  a  final  review.  Upon 
a  final  review,  EPA  will  deny  those 
pesticide  petitions  which  do  not 
provide  sufficient  data  to  establish  a 
tolerance,  exemption  from  a  tolerance, 
or  food  or  fiaed  additive  regulation 
capable  of  protecting  the  public  health. 
Further,  the  potential  inacc\iracies  in 
EPA's  files  argue  in  favor  of  instituting 
this  policy  rather  than  against  it.  One  of 
the  main  objectives  of  the  policy  is  to 
ensure  that  EPA  has  accurate  records  to 
determine  which  pending  petitions  are 
still  active  and  what  their  deficiencies 
may  be.  Hie  accuracy  of  EPA's  files  will 
be  increased  by  regularizing  the 
Agency's  mooitoring  of  the  status  of 
pesticide  petitions.  If  EPA  has  made  an 
error,  then  the  petitioner  has  the 
opportunity  to  notify  EPA  of  the  error 
well  before  a  final  review  of  the 
petition. 

IV.  Implementation 

EPA  will  be  subjecting  to  a  final 
review  those  pending  petitions 
identified  at  56  FR  43759  in  Table  1  of 
the  Policy  Statement  for  which  it 
received  no  response,  an  inadequate 
response,  or  a  request  to  review  the 
petition  "as  is."  hi  addition,  EPA  will 
notify  all  other  petitioners  of  any 
deficiencies  in  their  petitions  and  allow 
75  days  to  respond  to  the  notification. 
EPA  will  attempt  to  make  a  final  review 
of  all  other  pending  and  future  petitions 
after  75  days  frxim  the  receipt  of  the 
notice  of  deficimicy  if  EPA  receives  no 
response  or  an  inadequate  response 
from  the  petitioner,  or  if  the  petitioner 
requests  that  EPA  review  the  petition 
"as  is."  If  EPA  determines,  upon  a  final 
review,  that  a  petition  does  not  include 
sufficient  information  to  find  that  the 
requested  tolerance  or  exemption  from  a 
tolerance  is  protective  of  the  public 
health,  it  will  notify  the  petitioner  by 
letter  or  FR  notice  that  the  petition  is 
being  denied. 

V.  Forouit  of  Snbmissioiis 

A.  Request  to  Withdraw  a  Pesticide 
Petition 

All  requests  to  withdraw  a  pesticide 
petition  should  be  submitted  on 
company  letterhead  and  specify  the 
pesticide  petition  number  which  the 
Agency  assigned  to  the  petition,  the 
active  ingredient  of  the  chemical,  and 
the  raw  agricultural  commodities  and 
food  or  feed  items  involved. 

B.  Requests  to  Retain  Petitions 

All  requests  to  retain  a  pesticide 
petition  should  be  submitted  on 
company  letterhead  and  specify  the 
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pesticide  petition  nui  iber  which  the 
Agency  assigned  to  th  b  petition,  the 
active  ingredient  of  tl  e  chemical,  and 
raw  agricultural  comi  lodities  and  food 
or  feed  items  involve< .  The  request 
should  contain  a  timaable  listing  data 
deficiencies  identified  by  EPA  letters 
and  the  date  the  com;  any  expects  to 
submit  these  data.  TIi  s  timeframe 
should  not  exceed  a  4  -year  period. 

C.  Where  to  Send  Rec  uests 

;  shoulq  be  submitted  to 
Front  End 
Reg^tration  Division 
.,  Washington, 


SV. 


All  requests 
the  following  address ; 
Processing  Staff, 
(7505C).  401  M  St.. 
DC  20460. 

List  of  Subjects 

En\ironmental  protecti 
Agricultural  commoc  ities 
additives.  Feed  additives, 
pests. 

Dated:  December  23,  |993. 


Stephen  L.  |ohiis4>a. 

Acting  Director,  Regit 
of  Pesticide  Programs. 

IFR  Doc.  94-3758  Filed 
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on, 
.Food 
.  Pesticides  and 


'str^ion  Di^dsion,  Office 
2-18-94;  8:45  am] 


[OPPTS-44606;  Fm.-4  60-9] 

TSCA  Chemical  Tesf  ng;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
receipt  of  test  data  oq  isopropanol  (CAS 
No.  67-63-0),  submi  ted  pursuant  to  a 
final  test  rule  under  I  le  Toxic 
Substances  Control  J  ct  (TSCA). 
Publication  of  this  n(  tice  is  in 
compliance  with  secl  ion  4(d)  of  TSCA. 
FOR  FURTHER  INFORM/  TION  CONTACT: 
Susan  B.  Hazen.  Dire  ctor. 
Environmental  Assis  ance  Division 
(7408),  Office  of  Poll  ition  Prevention 
and  Toxics.  Environi  lental  Protection 
Agency,  Rm.  E-543B  401  M  St.  SW., 
Washington,  DC  204  <0,  (202)  554-1404, 
TDD  (202)  554-0551 
SUPPI.EMENTARY  INFoilMATION:  Section 
4(d)  of  TSCA  requirak  EPA  to  publish  a 
notice  in  the  Federa  Register  reporting 
the  receipt  of  test  da1  a  submitted 
pursuant  to  test  rulei  promulgated 
under  section  4(a)  w  thin  15  days  after 
it  is  received. 

I.  Test  Data  Submisa  ons 

Test  data  for  isopr  ipanol  were 
submitted  by  the  Qm  mical 
Manufacturers  Asso<  lation  Isopropanol 
Panel  on  behalf  of  tht  test  sponsors  and 


pursuant  to  a  test  rule  at  40  CFR 
799.2325.  They  were  received  by  EPA 
on  January  21, 1994.  The  submission 
describes  a  vapor  inhalation 
oncogenicity  study  in  mice.  This 
chemical  is  used  as  a  solvent  in 
consumer  products  and  industrial 
products  and  procedures. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  cfMnpleteness  of  the  submissions. 

n.  Public  Record 

EPA  has  estabUshed  a  pubhc  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44606).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  bora 
12  noon  to  4  p.m.,  Monday  throu^ 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office.  Rm.  ET- 
G102,  401  M  St.,  SW.,  Washington.  DC 
20460. 

Autfiority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  February  8. 1994. 

Denise  M.  Keelmer, 

Acting  Director,  Chemical  Control  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  94-3830  Filed  2-18-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sut>mitted  to  Office  of 
Management  and  Budget  for  Review 

February  14, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S,C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc..  2100  M  Street,  NW.,  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0278.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  emergency  OMB  review  of 


this  item  by  February  15, 1994,  under 

the  provisions  of  5  CFR  1320.18. 

OMB  Number.  None. 

Title:  Transport  Rate  Structure  and 
Pricing,  CC  Docket  No.  91-213, 
Second  Report  and  Order. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  o/i?esponse:  On  occasion 
reporting  requirement  and  one-time 
collection. 

Estimated  Annual  Burden:  55 
responses;  2  hours  average  burden  per 
response;  110  hours  total  annual 
burden. 

Needs  and  Uses:  In  the  Second  Report 
and  Order,  CC  Docket  No.  91-213 
(released  1/31/94),  the  Commission 
modified  certain  features  of  the  price 
cap  regulatory  system  applicable  to 
local  exchange  carriers  (LECs)  to 
accommodate  the  recent  restructure  of 
the  LECs  local  transport  rates. 
Transport  services,  including  all  the 
transmission-related  elements,  the 
tandem  switching  charge,  and  the 
interconnection  charge,  were  moved 
out  of  the  price  cap  basket  for  traffic 
sensitive  services  and  placed  into  a 
combined  "trunking"  basket 
containing  transport  and  special 
access  services.  The  Commission 
realigned  the  service  categories  and 
subcategories  within  the  trunking 
basket  to  reflect  the  similarities 
between  certain  special  access  and 
flat-related  transport  services,  and  to 


accommodate  the  new  density  zone 
pricing  system  that  were  adopted  for 
both  special  access  and  transport.  The 
pricing  bands  applicable  to  the    • 
service  categories  and  subcategories 
were  also  adapted.  All  LECs  subject  to 
the  price  cap  rules  are  required  to  file 
a  supplemental  tariff  review  plan  to 
recalculate  their  price  cap  indexes 
pursuant  to  the  decision  in  the  Order. 
The  recalculated  indexes  should  be 
used  as  the  basis  of  any  price  cap 
filing  that  changes  rates  of  services  in 
the  trunking  or  traffic  sensitive 
baskets  subsequent  to  the  effective 
date  of  the  initial  restructured 
transport  tariffs.  Subsequent  tariff 
filings  must  be  made  pursuant  to  the 
modified  rules.  The  information  will 
be  used  to  aid  in  the  review  of  the 
LECs'  transport  service  restructure  by 
the  Commission  and  interested  • 
parties. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-3819  Filed  2-18-94;  8:45  am) 

BtLLiNQ  coot  sria-oi-M 


[Report  Na  1999] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

February  17, 1994. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 


Applicant 


The  Luttieran  Church/Missouri  Synod 


(Seeking  renewal  of  the  licenses  of  Stations 
KFUO/KFUO-FM) 

2.  Pursuant  to  section  309(e)  of  the 
communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  on  the 
issues  set  forth  below: 

a.  To  determine  the  extent  to  which 
the  licensee  of  Stations  KFUO/KFUO- 
FM  complied  with  the  affirmative  action 
provisions  specified  in  §  73.2080(b)  of 
the  Commission's  Rules,  47  CFR 
73.2080. 

a.  To  determine  whether  the  licensee 
of  Stations  KFUO/KFUO-FM  made 
misrepresentations  of  fact  or  was 
lacking  in  candor  in  violation  of 
§  73.1015  of  the  Commission's  Rules,  47 
CFR  73.1015.  with  regard  to  the  stations' 
EEO  program  and  documents  submitted 
in  support  thereof. 


c.  To  determine  whether,  in  light  of 
evidence  adduced  pursuant  to  the 
foregoing  issues,  a  grant  of  the  subject 
license  renewal  applications  would 
serve  the  public  interest,  convenience 
and  necessity. 

A  copy  of  the  complete  Hearing 
Designation  Order  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  32),  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037  (telephone 
202-857-3800). 


Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Sireet. 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  hic,  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  March  9, 1994.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  RepUes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject  ^ 

Amendment  of  the  Commission's 
Rules  to  Provide  Channel  Exclusivity  to 
QuaUfied  Private  Paging  Systems  at 
929-930  MHz.  (PR  Docket  No.  93-35) 

Petition  for  Reconsideration 

Number  of  Petitions  Filed:  7 
Request  for  Waiver 

Number  of  Petitions  Filed:  2 

Federal  Communications  Commission. 

Williun  F.  Caton. 

Acting  Secretary. 

[FR  Doc  94-3863  Filed  2-18-94;  8:45  am) 

■UMO  COOC  •71»-01-M 


Renewal  Applications  Designated  for 
Hearing 

1.  The  Commission  has  before  it  the 
following  regulations  for  renewal  of 
license: 


City/State 


Clayton,  MO , 


FileNos. 


BR-890929VC 
BRH- 
e9092gVB 


MM 

docket 
Na 


94-10 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-3857  Filed  2-18-94;  8:45  amj 

BILLMQ  COOe  STIl^l-M 


FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Detamiination  of  insufficiency  of 
Assets  to  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
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Corporation  (FDIC)  was  duly  appointed 
receiver  for  each  of  the  financial 
institutions  specified  in  SUPPLEMBITARY 
INFORMATXM.  The  FDIC  has  detennined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of 
these  receivership  estates  are 
insufficient  to  satisfy  all  classes  of 
claims,  asserted  or  unasserted  against 
the  receivership  estate,  llierefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  appUcable  state 
and  federal  4aw,  no  amoimt  will  remain 
or  will  be  recovered  sufficient  to  allow 
a  dividend,  distribution  or  payment  to 
any  other  creditor  and  therefore  the 
claim  of  any  such  creditor  is  worthless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ligon,  Coimsel,  Legal  Division, 
FDIC.  1717  H  Street,  NW.,  Washington, 
DC  20006.  Telephone:  (202)  736-0160. 

SUPPLEMENTARY  INFORMATION: 

Financial  Institutions  in  Receivership 
Determined  to  Have  Insufficient  Assets 
to  Satisfy  All  Claims 

Union  Bank  &  Trust,  #2813,  Dallas. 

Texas 
Western  State  Bank  of  Denton,  #2499, 

Denton,  Texas 
Peoples  State  Bank,  #4306,  Dallas. 

Texas. 

Dated:  February  15, 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
IFR  Doc.  94-3825  Filed  2-ia-94;  8:45  am] 

BUJNO  COM  <714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  25, 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
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Management  and  Bi  dget,  3235  New 
Executive  Office  Bu  Iding,  Washington, 
DC  20503,  (202)  39%7340.  within  60 
days  of  this  notice 

FOR  FURTHER  INFORMJUTION  CONTACT: 
Copies  of  the  above  Information 
collection  request  aid  supporting 
documentation  can  be  obtained  by 
calling  or  writing  NAuiel  B.  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Fpderal  Emergency 
Management  Agenci.  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2624. 

Type:  Extension  df  3067-0166. 

Title:  Crisis  Couni  teling  Assistance 
and  Training. 

Abstract:  Public  I  aw  (PL)  93-288  as 
amended  by  the  Rol  ert  T.  Stafi^ord 
Disaster  Relief  and  Emergency 
Assistance  Act,  PL '  00-707.  authorizes 
the  President  to  pro  /^ide  financial 
assistance  to  State  a  id  local 
governments  for  pre  fessional  counseling 
services  to  victims  <  f  major  disasters  in 
order  to  relieve  mental  health  problems 
caused  or  aggravate  1  by  a  major  disaster 
or  its  aftermath.  Th(  Department  of' 
Health  and  Human  >ervices  Center  for 
Mental  Health  Serv  ces  and  FEMA 
monitor  State  Crisis  CounseUng  and 
Assistance  Traininf  program's  (CCP's) 
to  ensure  that  the  g<  als  of  the  program 
for  people  affected  ly  disasters  are  met, 
special  problems  in  areas  where 
technical  assistance  might  be  necessary 
are  identified,  grani  s  are  properly 
managed,  and  techi  ical  assistance  and 
guidance  are  provic  ed  on  mental  health 
matters  as  they  rela  e  to  the  crisis, 
counseling  assistan  :e. 

FEMA  provides  f  mds  in  the  form  of 
a  Federal  grant  to  S  ate  or  local  mental 
health  agencies  or  j  rivate  mental  health 
organizations  desig  led  by  the  Governor 
to  provide  crisis  co  mseling  services  to 
the  Presidentially  c  sclared 
communities.  Assistance  is  provided 
under  two  separate  (programs: 
Immediate  Services  Program  and 
Regular  Program.  T )  obtain  a  grant,  a 
State  agency  must  s  ubmit  a  grant 
application.  If  appr  rved  and  funded,  the 
State  agency  must  [  rovide  progress  and 
financial  reports  on  a  quarterly  basis. 

Type  o/i?espondi  rnte:  State  or  local 
governments. 

Estimate  of  Tota  Annual  Reporting 
and  Recordkeeping  Burden:  5,272 
hours. 

Number  ofRespc  ndents:  Immediate 
Services — 17;  Regu  ar  Program — 7. 

Estimated  Avera,  :e  Burden  Time  Per 
Response:  Immedii  te  Services — 24 
hours  reporting  an<  48  hours 
recordkeeping;  Reg  ilar  Program — 52 
hours  reporting  an(  260  hours 
recordkeeping. 


Frequency  of  Response:  OAer— 
application,  final  report;  Quarterly,  and 
Recordkeeping. 

Dated:  February  14. 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administration  Support. 
IFR  Doc.  94-3900  Filed  2-18-94;  8:45  am] 
Biama  code  itis-oi-m 


Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 


action:  Notice. 


summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  25, 1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  OT  writing  Murid  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0223. 

Title:  Damage  Survey  Report. 

Abstract:  The  information  will  be 
collected  with  input  from  State  and 
local  governments  describing  in  detail 
facilities  that  have  been  damaged  in  a 
major  disaster.  Following  a  major 
disaster  declaration  by  the  President, 
the  State  and  Disaster  Recovery  Manager 
arranges  for  damage  surveys  to  be  made 
by  teams  of  Federal  and  State  inspectors 
and  a  local  representative.  The 
following  FEMA  forms  are  completed 
and  are  attached  as  supporting 
justification  to  the  applicant's  project 
application:  FEMA  Form  90-91,  Damage 
Survey  Report — Data  Sheet,  completed 
for  each  damaged  facility  and  for  each 
item  of  emergency  and  permanent  work 
identified  by  the  local  representative  for 
each  damaged  facility;  FEMA  Form  90- 


3,  Pimiping  Equipment,  provides 
information  on  any  damaged  pumping 
equipment;  FEMA  Form  90-51. 
Building  Survey,  provides  informaticm 
on  damage  to  buildings;  and  FEMA 
Form  90-53,  Bridge  Survey,  provides 
infonnation  on  any  damage  to  bridges. 
Prior  to  the  survey  team  beginning  their 
inspections,  the  local  representative 
must  compile  infonnation  in  accordance 
with  the  checklist  requirements  for 
damage  surveys  in  DAP  1,  Public 
Assistance  Guide  for  Applicants. 

Type  of  Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  6.155 
hours. 

Number  of  Respondents:  12,160. 

Estimated  Average  Burden  Time  per 
Response:  30  minutes  each  to  complete 
FEMA  Forms,  and  8  hours  each  to 
compile  checklist  information. 

Frequency  of  Response:  On  occasion. 
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Dated:  February  14, 1994. 
Wesley  C.  Moore. 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  94-3901  Filed  2-18-94;  8:45  am) 

BILUNQ  COOE  e71S-01-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980. 44  U.S.C  chapter  35. 
DATES:  Conmients  on  this  information 
collection  must  be  submitted  on  or 
before  April  25, 1994. 
ADDRESSES:  Direct  corhments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman.  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building.  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  requestand  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Qearance  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2624. 


Type:  Reinstatement  of  3067-0222. 

Title:  Mobile  Home  Assistance- 
Request  for  the  Site  Inspecticm  and 
Landowner's  Authorization/Ingress- 
Egress  Agreement 

Abstract:  Information  collected  to 
determine  site  feasibility  for  the 
placement  of  a  mobile  home;  to  obtain 
written  permission  from  the  property 
owner  to  allow  the  mobile  home  on  his/ 
her  land;  and  to  obtain  fix)m  adjacent 
property  owners  rights  of  ingress/egress 
for  movement  of  the  mobile  home  to 
and  fitim  the  land. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  333  hours. 

Number  of  Respondents:  1.000. 

Estimated  Average  Burden  Time  Per 
Response:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Dated:  February  8, 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  94-3902  Filed  2-18-94;  8:45  am) 

BU.UNO  CODC  671»-ei-M 


FEDERAL  RESERVE  SYSTEM 

Ambank  Company,  Inc.  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application- has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statemmt  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
id«itifying  specifically  any  questions  of 
fact  that  are  in  dilute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
apiMoval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  14, 1994. 

A.  Federal  Reserre  Bank  of  diicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ambank  Company,  Inc.,  Sioux 
Center.  Iowa;  to  engage  de  novo  through 
its  subsidiary.  Northwest  Appraisal 
Services.  Sioux  Center,  Iowa,  in 
performing  real  estate  appraisal  services 
pursuant  to  §  225.25(b)(13)  of  the 
Board's  Regulation  Y. 

2.  First  Midwest  Corporation  of 
Delaware,  Melrose  Park,  Illinois;  to 
engage  de  novo  through  its  subsidiary. 
Midwest  Trust  Services,  Inc.,  Elmwood 
Park,  Illinois,  in  accepting  and 
executing  trusts  and  carrying  on  a 
general  trust  company  business 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  These  activities  are 
intended  to  serve  the  Chicago 
metropolitan  area  including  Cook,  Lake, 
Will,  DuPage  and  McHenry  Counties. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Cass  Commercial  Corporation,  St. 
Louis.  Missouri;  to  engage  de  novo 
through  its  subsidiary,  Cass  Logistics, 
Inc.,  Bridgeton,  Missouri,  in  acquiring,  - 
holding,  and  disposing  of  loans  or  other 
extensions  of  credit  extended  by  Cass 
Commercial  Corporation's  subsidiary 
bank.  Cass  Bank  &  Trust  Company,  St. 
Louis.  Missouri,  and  providing 
necessary  servicing  activities  in 
connection  therewith  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Wabasha  Holding  Company, 
Wabasha,  Minnesota;  to  engage  de  novo 
in  the  purchase  of  participations  in 
loans  and/or  loan  pools  collateralized 
with  leases  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texai  75201- 
2272: 
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1.  First  Community  Bancshares,  Inc., 
Winnfield,  Louisiana;  engage  de  novo  in 
acting  as  principal,  agent,  or  broker  for 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  the  bank  holding 
company  or  any  of  its  subsidiaries  and 
limited  to  ensuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  death, 
disability,  or  involuntary 
unemployment  of  the  debtor  pursuant  to 
§  225.25(bl(8)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  State  of  Louisiana. 

2.  Winn  Bancshares,  Inc.,  Wiiuifield, 
Louisiana;  to  engage  de  novo  in  acting 
as  principal,  agent,  or  broker  for 
insurance  that  is  directly  related  to  an 
extension  of  credit  by  the  bank  holding 
company  or  any  of  its  subsidiaries  and 
limited  to  ensuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  death, 
disability,  or  involuntary 
imemployment  of  the  debtor  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  State  of  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  15,^1994. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-3844  Filed  2-18-94;  8:45  am] 

BHJJNOCOOC  •IIOOI.F 


Hancock  Bancorp,  Inc.,  et  al.; 
Fonnations  of;  Acquisitions  t)y;  and 
Mergars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice, 
have  £pplied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 
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erwtse  noted,  comments 
these  applications 
not  later  than  March 


Unless  o\h< 
regarding  each  o 
must  be  receivet 
18, 1994. 

A.  Federal  Ket  erve  Bank  of  Chicago 

(James  A.  Bluem  a.  Vice  President)  230 
South  LaSalle  Stteet,  Chicago,  Illinois 
60690: 

1.  Hancock  Be  icorp.  Inc.,  Plymouth, 
Illinois;  to  becon  le  a  bank  holding 
company  by  acqi  liring  100  percent  of 
the  voting  sharet  of  Community  State 
Bank  of  Plymoul  i.  Plymouth,  Illinois. 

2.  Ida  Grove  B  jncshares.  Inc.,  Ida 
Grove,  Iowa;  to  a  cquire'lOO  percent  of 

of  P.S.B.  Corporation. 
Odebolt,  Iowa,  a  id  thereby  indirectly 
acquire  Liberty  I  ank  &  Trust,  Odebolt, 
Iowa. 


3.  LSBancorp, 
acquire  100  percent 
of  Community 
Illinois. 


Inc.,  LaSalle.  Illinois;  to 
of  the  voting  shares 
of  Utica,  Utica, 


Bmk 


Reserve 


B.  Federal 

(Randall  C.  Sumlier, 
Locust  Street,  St 


1.  First  Banks, 
Missouri;  to 
voting  shares  of 
Inc.,  Breese,  Illiilois 
indirectly  acquii  e 
Breese,  Illinois, 
of  Valmeyer,  Valmeyer 

2.  Mark  Twaii 
Louis,  Missouri: 
percent  of  the  v<  ting 
Bancshares,  Inc 
and  thereby  ind^^ctly 
Bank,  St.  Louis. 


Bank  of  St  Louis 

.  Vice  President)  411 
Louis,  Missouri  63166: 


Inc.,  St.  Louis, 
acqfiire  100  percent  of  the 
armers  Bancshares, 

,  and  thereby 
State  Bank  of  Breese, 
ind  Farmers  State  Bank 
Illinois. 

Bancshares,  Inc.,  St. 
to  acquire  at  least  66.7 

shares  of  CB. 
St.  Louis,  Klissouri, 

acquire  Century 
Vlissouri. 


C  Federal  Rei  erve  Bank  of  . 
Minneapolis  (Jaj  les  M.  Lyon,  Vice 
President)  250  K  arquette  Avenue, 
Minneapolis,  M  nnesota  55480: 

1.  Communit}  Investment  Services, 
Inc.,  North  Branch,  Minnesota;  to 
acquire  94.43  p<  rcent  of  the  voting 
shares  of  A  &  P !  Jank  Holding  Company, 
and  thereby  ind  rectly  acquire  84.51 
percent  of  the  v«  iting  shares  of 
Community  Nat  onal  Bank,  North 
Branch,  Minnes  >ta,  and  directly  acquire 
7.66  percent  of  ( lommimity  National 
Bank. 

2.  KelliherBa.  tcshares.  Inc.,  Kelliher, 
Minnesota;  to  Ix  come  a  bank  holding 
company  by  ace  airing  100  percent  of 
the  voting  share ;  of  Citizens  State  Bank 
of  Kelliher,  Kell  her,  Minnesota. 

Board  of  Goven  ore  of  the  Federal  Reserve 
System,  February  15, 1994. 
Jennifer  J.  Johnsoi  i. 
Associate  Secretai  y  of  the  Board. 
IFR  Doc  94-3845  'iled  2-18-94;  8:45  am] 
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Joyce  Williams  Porter,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  14, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Joyce  Williams  Porter,  Alpharetta. 
Georgia;  to  acquire  an  additional  14.06 
percent  of  the  voting  shares  of  First 
Colony  Bancshares,  Inc.,  Atlanta. 
Georgia,  for  a  total  of  14.13  percent,  and 
thereby  indirectly  acquire  First  Colony 
Bank,  Atlanta,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  Oohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  fames  Levendofsky,  Belleville, 
Kansas;  to  acquire  an  additional  18 
percent  of  the  voting  shares  of  Peoples ' 
BanCorp  of  Belleville,  Inc.,  Belleville, 
Kansas,  for  a  total  of  32.25  percent,  and 
thereby  indirectly  acquire  Peoples 
National  Bank  of  Belleville.  Belleville. 
Kansas. 

2.  A.P.  Martin  and  Lloyd  M.  Pickering, 
fr..  Trustees  of  the  A.P.  Martin  Trust. 
Okemah,  Oklahoma;  to  acquire  37.33 
percent  of  the  voting  shares  of  OK 
Bancorporation.  Inc..  Okemah. 
Oklahoma,  and  thereby  indirectly 
acquire  Okemah  National  Bank. 
Okemah,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  IS,  1994. 

Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  94-3846  Filed  2-18-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Post-FTS2000  Development  Record 
Conference  Proceedings;  Availability 
Date  Change 

February  4, 1994. 

AGENCY:  GSA. 

ACTION:  Notice  for  Request  fix  Post- 
FTS2000  Ideas/Comments— Inter-city 
Telecommimications  Services — Public 
Review  of  the  Post-FTS2000  Concept 
Development  Record  (Release  #2) — 
Conference  Proceedings. 

SUMMARY:  The  response  date  for  written 
responses  to  the  Concept  Development 
Record — Release  #2  publicized  in  the 
Conunerce  Business  Daily  on  January 
18, 1994,  and  in  the  Federal  Register  on 
January  26, 1994,  is  changed  fixnn 
February  15, 1994,  to  March  1, 1994. 
Written  responses  may  be  submitted  to 
the  General  Semces  Administration, 
Attn:  Concept  Development  Conference, 
7980  Boeing  Court,  Vienna,  VA  22182, 
by  FAX  at  (703)  760-7523.  or 
electronically  at  concept 
@access.digex.com.  The  Transcript  of 
the  three-day  Concept  Development 
Conference  proceedings  (Octrfwr  19-21. 
1993)  is  now  available  on  3.5"  MS-DOS 
diskettes  for  $90.00/set  under  document 
ordering  No.  FB94-500881.  Also, 
Appendices  A  through  D  (list  of 
attendees,  questions/answers,  speaker's 
view-graphs,  and  misc  items)  can  be 
purchased  separately  in  hard  copy 
format  for  $44.50/ea.  and  on  microfiche 
for  $17.50/ea.  under  dociunent  ordering 
number  PB94-136645.  To  place  your 
order  for  a  copy  of  the  Concept 
Development  Record  (Release  #2), 
please  call  the  NTIS  Sales  Desk  (with 
the  docuir^ent  ordering  number)  at  (703^ 
487-4650.  The  address  for  NTIS  is: 
Department  of  Commerce,  National 
Technical  Information  Services  (NTIS). 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

DATES:  The  due  date  for  written 
responses  to  the  Concept  Development 
Record  (Release  #2)  is  March  1. 1994. 
ADDRESSES:  Please  mail  all  responses 
pertaining  to  the  Concept  Development 
Record  (Release  #2)  to:  General  Services 
Administration,  Attn:  Concept 
Development  Conference,  7980  Boeing 
Court,  Vienna,  VA  22182. 
FOR  FURTHER  H4F0RMATI0N  CONTACT: 
Richard  J.  Kosko  at  (703)  760-7562. 

Dated:  February  4. 1994. 
Barbara  R.  Nonworthy, 

Deputy  Director,  Network 
Telecommunications  Procurement  Division. 
(FR  Doc  94-3873  Filed  2-18-94: 8:45  am] 
BILUNO  CODE  6820-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Safe  Medical  Devices  Act  of  1990; 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate.  all 
the  authorities  vested  in  the  Secretary  of 
Health  and  Himian  Services  imdra'  the 
Safe  Medical  Devices  Act  of  1990. 
Public  Law  101-629,  as  amended 
hereafter.  This  delegation  excludes  the 
authority  to  submit  reports  to  the 
Congress. 

This  delegation  became  effective  upon 
date  of  signature.  In  addition.  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Assistant  Secretary  for  Health  or 
his  subordinates  whichk  in  effect, 
involved  the  exercise  of  the  authorities 
delegated  herein  prior  to  the  effective 
date  of  the  delegation. 

Dated:  February  10, 1994. 
Donna  E.  Shalala, 
Seavtary. 
IFR  Doc.  94-3872  Filed  2-1S-94;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  94N-003^ 

Drug  Export;  Acellular  Pertussis 
Vaccine  Adsort>ed 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  American  Cyanamid  Co.,  Lederle- 
Praxis  Biologicals  Division,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  biological  product 
Acellular  Pertussis  Vaccine  Adsorbed  to 
the  Federal  Republic  of  Germany. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein.  Center  of 
Biologies  Evduation  and  Research 
(HFM-660),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-594-1070. 


SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.Q  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  human  biological  products 
that  are  not  cturently  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  American  Cyanamide  Co., 
Lederle-Praxis  Biologicals  Division.  401 
North  Middletown  Rd.,  Pearl  River,  NY 
10965,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  biological  product  Acellular 
Pertussis  Vaccine  Adsorbed  to  the 
Federal  Republic  of  Germany.  The 
Acellular  Pertussis  Vaccine  Adsorbed  is 
for  active  immunization  against 
pertussis  (whooping  cough)  in  children 
from  15  months  to  6  years  of  age.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  January  24, 1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Bcanch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  March  4. 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.Q  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 
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Dated:  February  9, 1994. 
P.  MichMl  Dubinaky, 

Acting  Deputy  Director.  Office  of  Compliance. 
Center  for  Biologies  Evaluation  and  Research. 
(FR  Doc  94-3814  Filed  2-18-94;  8:45  am] 
MLUNQ  COM  41«0-»1-F 

Advisory  Committees:  Renewals 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AcnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  two  FDA  advisory 
committees  by  the  Commissioner  of 
Food  and  Drugs.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  (Pub.  L.  92-463 
(5  U.S.C  app.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  date  indicated  below 
unless  the  Commissioner  formally 
determines  that  the  renewal  is  in  the 
public  interest. 


Name  of  ttte  committee 


Food  Advisory  Commit- 
tee 

Vaccines  and  Related 
Biological  Products 
^Advisory  Committee 


Date  of  expiration 


Oecerrter  18, 1995 
December  31. 1995 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  February  14, 1994. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
(FR  Doc  94-3854  Filed  2-18-94;  8:45  am] 
ulunq  com  4i6«-ei-i' 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
th«  Cancer  Education  ftoview 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Education  Review 
Committee,  National  Cancer  Institute, 
on  March  1, 1994,  The  Georgetown  Inn, 
1310  Wisconsin  Avenue  NW., 
Washington,  DC  20007. 

This  meeting  will  be  open  to  the 
public  on  March  1. 1994.  from  8  a.m.  to 
8:30  ajn.,  to  review  administrative 
details  and  other  cancer  education 
review  issues.  Attendance  by  the  public 
Mrill  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(4)  and  552b(c)(6)  of 


Title  5,  U.S.C  and  sec.  10(d)  of  Public 
Law  92-463. 1  le  meeting  will  be  closed 
to  the  public  {  n  March  1  firom  8:30  a.m. 
to  adjoummei  it  for  the  review, 
discussion,  at  d  evaluation  of  individual 
grant  applicat  ons.  These  applications 
and  the  discui  «ions  could  reveal 
confidential  t  ade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  nformation  concerning 
individuals  a:  sociated  with  the 
applications,  he  disclosure  of  which 
could  constiti  te  a  clearly  unwarranted 
invasion  of  p«  rsonal  privacy. 

Ms.  Carole  'rank,  Committee 
Management  i  )fficer,  National  Cancer 
Institute.  Exe<  utive  Boulevard,  room 
630E,  9000  R<Jckville  Pike.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/4J  6-5708)  will  provide 
siunmaries  of  the  meeting  and  rosters  of 
committee  mc  mbers  upon  request. 

Dr.  Neal  B.  West,  Scientific  Review 
Administratoi ,  Cancer  Education 
Review  Comn  littee.  National  Cancer 
Institute.  Exe<  utive  Boulevard,  room 
61  ID.  9000  Ri  ickville  Pike.  National 
Institutes  of  I-  ealth,  Bethesda.  Maryland 
20892  (301/4(  2-2785)  will  furnish 
substantive  pi  ogram  information. 

Individuals  who  plan  to  attend  and 
need  special  t  ssistance.  such  as  sign 
language  intei  pretation  or  other 
reasonable  ao  :ommodations.  should 
contact  Dr.  N<  al  B.  West  in  advance  of 
meeting. 

This  notice  is  being  published  less 
than  15  days  trior  to  the  meeting  due 
to  the^fficuly  of  coordinating  the 
attendance  oflmembers  because  of 
conflicting  sc  ledules. 

(Catalog  of  Fedi  iral  Domestic  Assistance 
Program  Numb  irs:  92.292,  Cancer  Cause  and 
Prevention  Res  larch;  93.394,  Cancer 
Detection  and  I  liagnosis  Research;  93.395. 
Cancer  Treatm^t  Research;  93.395,  Cancer 
Biology  Resear<;h;  03.397,  Cancer  Centers 
Support;  93.391.  Cancer  Research  Manpower; 
93.399.  Cancer  :k)ntrol) 

Dated:  Februi  iry  14. 1994. 
Susan  K.  Feldii  an. 
Committee  Mai  agement  Officer,  NIH. 
[FR  Doc  94-39 10  Filed  2-18-94;  8:45  am) 
BIUMO  COM  414  t-01-M 


ICan^r 


National 
the  Cancer 
Review  Comihittee 


Institute;  Meeting  of 
R^earch  Manpower 


Pursuant  to  Public  Law  92-463. 
notice  is  here  )y  given  of  the  meeting  of 
the  Cancer  Re  search  Manpower  Review 
Committee.  K  ational  Cancer  Institute, 
on  March  6-i.  1994.  The  Key  Bridge 
Marriott,  140^  Lee  Highway.  Arlington. 
Virginia  22206. 

This  meetii  g  will  be  open  to  the 
public  on  Ma  ch  6, 1994.  firom  7:30  pm 


to  8:30  pm,  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C  and  sec  10(d)  of  Public 
Law  92-463.  the  meeting  wiH  be  closed 
to  the  public  on  March  6  from  8:30  pm 
to  recess,  on  March  7  firom  8  am  to 
recess,  on  March  8  from  8  am  to  recess, 
and  on  March  9  &t>m  8  am  to 
adjoiunment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
disctissions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301/496-5708)  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  Mary  Bell,  Scientific  Review 
Administrator.  Cancer  Research 
Manpower  Review  Committee,  National 
Cancer  Institute,  Executive  Plaza  North, 
room  611  A.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
49&-7978)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Bell  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  February  14, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc  94-3918  Filed  2-18-94;  8:45  am] 
BIUMO  COM  4140-ei-M 


National  Instituts  on  Deafness  and 
Other  Communication  Disorders; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  March  1, 1994,  meeting  of  the 
National  Institute  on  Deafriess  and 
Other  Communication  Disorders  Special 
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Emphasis  Panel,  which  was  published 
in  the  Federal  Register  on  January  31. 
1994.  59  FR  4289. 

This  Special  Emphasis  Panel  was  to 
have  convened  at  8  a.m.  on  March  1. 
1994,  at  the  Chevy  Chase  Holiday  Inn. 
but  has  been  changed  to  8  a.m.,  March 
11. 1994.  at  the  Bethesda  Marriott.  5151 
Pooks  Hills  Road.  Bethesda  MD. 

The  meeting  will  be  closed  to  the 
public. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiaess  and  Other 
Communicative  Disorders) 
Dated:  February  14, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-3907  Filed  2-18-94;  8:45  am) 

BILUNQ  COM  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Piusuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  National  Institute  on 
Deafriess  and  Other  Commimication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sections  10(d)  of 
Public  Law  92-463.  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications,  contract  proposals, 
and/or  cooperative  agreements.  These 
applications  and/or  proposals  and  their 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosiure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafiiess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  March  14-16, 1994. 

Time  of  Meeting:  March  14: 8  p.m.-lO  p.m. 
March  15:  3  p.m.-«  p.m.  March  16:  8  a.m.- 
11  a.m. 

Place  of  Meeting:  La  Guardia  Marriott 
Hotel,  East  Ebnhurst,  NY. 

Agenda:  Review  of  grant  application. 

Contact  Person:  Dr.  Marilyn  Semmes, 
Scientific  Review  Administrator,  NIDCD/ 
SRB,  Executive  Plaza  South,  room  400C, 
Bethesda,  Maryland  20892,  (301)  496-8683. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93,173,  Biological  Research 
Related  to  Deahiess  and  Otiier 
Communication  Disorders.) 


Dated:  February  14, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  94-3919  Filed  2-18-94;  8:45  am) 

MLUNQ  COM  4140-01-M 


National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  advisory  committees  of  the  National 
Institute  on  Drug  Abuse  for  March  1994. 

The  Extramural  Science  Advisory 
Board  will  discuss  NIDA's  program 
areas  and  monograph  series.  Tliis 
meeting  will  be  open  on  the  dates 
indicated  below;  however,  attendance 
by  the  public  will  be  limited  to  space 
available. 

The  initial  review  groups  will  be  open 
to  the  public  for  approximately  one-half 
hour  at  the  beginning  of  the  first  day  of 
the  meeting  for  announcements  and 
reports  of  administrative,  legislative, 
and  program  development.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
and  sec.  10(d)  of  Public  Law  92-463.  the 
initial  review  groups  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  on  the  dates  indicated 
below.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrejs  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockville.  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  frx>m  the  contacts  whose 
names,  room  ntunbers.  and  telephone 
ntmibers  are  listed  below. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIDA. 

Meeting  Date:  March  1-2. 1994. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20814. 

Open:  March  1-2, 9  a.m.  to  5  p.m. 

Ointact:  Jacqueline  P.  Downing,  room 
lOA-55,  Parklawn  Building,  Telephone  (301) 
443-1056. 

Committee  Name:  Biobehavioral/CIinical 
Subcommittee,  Driig  Abuse  AIDS  Research 
Review  Committee. 


Meeting  Date:  March  8-9, 1994. 

Place:  Ramada  Inn  RodcviUe,  1775 
Rockville  Pike,  Rockville.  Maryland  20852. 

Open;  March  8. 9  a.m.  to  9:30  a.ni. 

Closed:  9:30  a.m.,  March  8,  to  adjournment 
on  March  9. 

Contact:  Mary  Custer,  PhJ).,  Room  10-42, 
Parklawn  Building,  Telephone  (301)  443- 
2620. 

Committee  Name:  Sociobehavioral 
Subcommittee,  Drug  Abuse  AIDS  Research 
Review  Conunittee. 

Meeting  Date:  March  8-10, 1994. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Open:  March  8, 9  a.m.  to  8:30  a.m. 

Closed:  9:30  a.m.,  March  8,  to  adjournment 
on  March  10. 

Contact:  H.  Noble  Jones,  room  10-22. 
Parklawn  Building,  Telephone  (301)  443- 
9042. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  persons  named 
above  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  Qie 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  February  14, 1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-3909  Filed  2-18-94;  8:45  am) 

BOJJNO  COM  4140.41-M 


INTERAGENCY  FLOODPLAIN 
MANAGEMENT  REVIEW  COMMITTEE 

Mississippi  River  Basin  Floodplain 
Management;  Request  for  Comments 

SUMMARY:  Damages  resulting  fit>m  the 
heavy  rainfalls  and  related  flooding  of 
1993  in  the  Upper  Mississippi  and 
Lower  Missoiui  River  basins  were  some 
of  the  most  devastating  in  the  history  of 
the  Nation.  The  magnitude  of  these 
floods  has  raised  serious  concerns  about 
this  country's  ability  to  provide 
adequate  flood  protection  and  to 
respond  quickly  and  effectively  during 
post-flood  recovery.  Perhaps  most 
significantly,  it  has  forced  the  Nation  to 
reconsider  its  best  long-term  strategy, 
not  only  to  prevent  a  recurrence  of  the 
1993  experience,  but  to  ensiu^  that 
floodplains  and  related  watersheds 
function  to  the  fullest  extent  possible  in 
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ways  that  achieve  environmentali 
economic,  and  socio-cultural  objectives. 

In  respcrse  to  the  Flood  of  1993,  an 
Interagency  Floodplain  Management 
Review  Committee  v^'as  formed  by  the 
Administration  to  examine  what 
happened  and  why,  to  solicit  opinions, 
and  to  make  recommendation  as  to  what 
changes  in  current  policies  would  most 
effectively  achieve  the  goals  of 
floodplain  management;  this  Review 
Committee  is  part  of  the 
Administration's  larger  Floodplain 
Management  Task  Force.  A  final  report 
of  this  Review  Committee  will  include: 
a  description  of  the  flood  event, 
including  quantitative  assessments  of 
the  damages  incurred;  an  assessment  of 
the  performance  of  Federal  flood  control 
measures;  a  summary  of  the  concerns  of 
affiected  parties  as  expressed  during  the 
public  input  phase  of  this  study;  the 
identiHcation  of  attributes  which  could 
be  used  to  identify  areas  where 
alternative  flood,  floodplain,  and 
watershed  management  measiu«s  might 
be  taken  to  yield  the  highest  overall 
socio-cultural,  economic,  and 
environmental  payoff;  proposals  for 
administrative  or  legislative  change 
which  would  enhance  the  flexibility 
and  effectiveness  of  floodplain  and 
watershed  management;  and  a 
framework  to  focus  and  guide 
development  of  comprehensive  answers 
for  improved  floodplain  and  watershed 
management  by  describing  questions 
that  remain  to  be  addressed  and 
identifying  data  and  resource  needs. 

As  part  of  the  Review  Committee's 
outreach  efforts,  interested  parties  are 
invited  to  submit  comments  and 
recommendations  related  to  floodplain 
and  watershed  management  poUcies 
and  programs. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1994.  The  draft  report 
from  this  Committee  is  due  on  May  1, 
1994.  The  final  report  is  to  be  submitted 
on  June  1,  1994. 

ADDRESSES:  Send  written  comments  to 
BG  Gerald  E.  Galloway,  Executive 
Director,  Floodplain  Management 
Review  Committee,  730  Jackson  Place 
NW..  Washington,  DC  20503. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  BG 

Gerald  E.  Galloway,  Executive  Director, 

202  408-5295. 

BG  Gerald  E.  Galloway. 

Executive  Director. 
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THE  INTERIOR 
Service 


Receipt  of  AppK  ;ations  for  Permit 

The  following  applicants  have 
applied  for  a  per  nit  to  conduct  certain 
activities  with  ei  dangered  species.  This 
notice  is  provide  i  pursuant  to  section 
10(c)  of  the  Enda  tigered  Species  Act  of 
1973,  as  amendeji  (16  U.S.C.  1531,  et 
seq.y. 

PRT-702631 

Applicant:  U.S.  Fii> 
Regional  Directo 


and  Wildlife  Service, 
,  Region  1. 


Applicant  reqi  ests  amendment  to 
their  current  per  nit  to  include  take 
activities  for:  Calippe  silverspot 
butterfly  [Speyet  'a  callippe  callippe), 
Behren's  silversf  ot  butterfly  {Speyeria 
zerene  beherensi  f)  and  Alameda 
whipsnake  (Masj  cophis  lateralis 
euryxanthus)  for  the  purpose  of 
scientific  researc  i  and  enhancement  of 
propagation  or  si  irvival,  if  or  when  they 
become  Federall] '  protected  as 
endangered  or  th  reatened  by  the 
Endangered  Spe<  ies  Act. 
PRT-784974 

Applicant:  Ohio  SAte  University,  Columbus, 
OH.  ^ 


The  applicant 
export  eight  captive 
tamarins  to  (Sagi  Jn 
Columbia,  South  America 
purpose  scientif^ 
conservation  of 
PRT-786485 

Applicant:  Dr.  Cbafles  Bechert  ft.  Fort 
Lauderdale,  FL 


tie 


The  applicant 
import  two  captil'e-held 
rhinoceros  [Dice 
from  Zimbabwe 
propagation  or  survival 
through  captive-  ireeding 
were  wild-caugh 
conservation  trai^slocation 
undertaken  by 
of  National  Parks 
PRT-786600 


Applicant:  Nationa 
Service,  Southwi  st 
CA. 


©quests  a  permit  to 
bred  Cotton-top 
us  Oedipus)  to 
for  the 
research  aimed  at  the 
species. 


fniml 
HZ. 


The  applicant 
impKJrt  the  sport 
male  bontebok 
dorcas)  culled 
maintained  by 
"Vert)orgenfontein 
Republic  of  Sout  i 
purpose 
the  species 

PRT-784254 

Applicant:  AAZPAlSSP  for  Black  Rhino, 
Brownsville,  TX. 


equests  a  permit  to 
lunted  trophy  of  one 
i^amaliscus  dorcas 
the  captive  herd 
Kock, 
",  Merriman. 
Africa,  for  the 
of  enhancement  of  survival  of 


equests  a  permit  to 
Black 
^s  bicomis  minor) 
enhance  the 

of  the  species 
.  These  rhinos 
during  a  rhino 

operation 
Zinbabwe's  Department 
■    andWildhfe. 


Marine  Fisheries 
Re^on.  Long  Beach, 


The  applicant  requests  a  permit  to 
import  50  dead  specimens  of  the 
following  sea  turtle  species:  green 
(Chelonia  mydas),  hawksbill 
[Eretmocheiys  iwbricata),  leatherback 
[Dermochelys  coriacea),  olive  ridley 
[Lepidochelys  olivacea)  and  loggerhead 
(Caretta  caretta).  for  biometrics, 
necropsy,  and  analysis  of  stomach 
contents  to  enhance  the  propagation  and 
survival  of  the  species. 
PRT-784960 
Applicant:  Dr.  Kenneth  Counts.  Vilonia,  AR. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  3 
captive-bred  San  Francisco  Garter 
snakes  {Thamnophis  sirtalis  tetrataenia) 
from  Lloyd  Lemke.  Visalia.  California  to 
enhance  the  propagation  or  survival  of 
the  species  through  captive-breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  for  review,  subfect  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  420(c)!  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  February  15, 1994. 
Susan  Jacobsen, 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 
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Bureau  of  Land  Management 

[OR-M2-00-473O-02:  04-077;  0-00151] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 


WUliamette  Meridian 

Oregon 

T.  14  S.,  R.  1  E.,  accepted  January  5, 1994. 
T.  9  S.,  R.  2  E.,  accepted  December  15, 1993. 
T.  18  S.,  R.  5  W.,  accepted  January  3, 1994. 
T.  30  S.,  R.  5  W.,  accepted  January  4, 1994. 
T.  20  S.,  R.  10  W.,  accepted  December  15. 

1993. 
T.  28  S.,  R.  11  W.,  accepted  December  1. 

1993. 
T.  41  S..  R.  12  W.,  accepted  December  7, 

1993. 
T.  40  S..  R.  13  W..  accepted  January  3. 1994. 

Wbs/iington 

T.  10  N..  R.  5  E.,  accepted  January  12. 1994. 
T.  11  N.,  R.  5  E.,  accepted  January  12, 1994. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
afler  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  Of>en 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1300  NE.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  NE. 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  February  7, 1994. 
Robert  D.  DeViney,  Jr., 

Acting  Chief  Branch  of  Lands  and  Minerals 

Operations. 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  Nos.  701-TA-359 
(Preliminary)  and  731-TA-«8e-687 
(Preliminary)] 

Certain  Steel  Wire  Rod  From  Belgium 
and  Germany 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-359  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1671b(a))  and  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-684-685  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Belgium  and  Germany  of 
certain  steel  wire  rod,"  provided  for  in 
subheadings  7213.31.30,  7213.31.60, 
7213.39.00.  7213.41.30.  7213.41.60. 
7213.49.00.  7213.50.00.  7227.20.00,  and 
7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Germany  and  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  countervailing  duty  and 


'  For  purposes  of  these  investigations,  certain 
steel  wire  nxi  is  defined  as  hol-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  irregularly  wound  coils, 
of  approximately  round  cross  section,  between  5.06 
mm  (0.20  inch)  and  19.0  mm  (0.75  inch)  in 
diameter.  The  following  products  are  excluded  from 
the  scope  of  these  investigations: 

—steel  wire  rod  5.5  mm  or  less  in  diameter, 
with  tensile  strength  greater  than  or  equal  to  1040 
MPa.  and  having  the  following  chemical  content,  by 
weight:  carbon  greater  than  or  equal  to  0.79  percent, 
aluminum  less  than  or  equal  to  0.005  percent, 
phosphorus  plus  sulfur  less  than  or  equal  to  0.04 
percent,  and  nitrogen  less  than  or  equal  to  0.006 
percent  (termed  '"1080  tire  cord"  quality  wire  rod): 

— bee-machining  steel  containing  0.03  percent 
or  more  of  lead,  0.05  percent  or  more  of  bismuth, 
0.08  percent  or  more  of  sulfur,  more  than  0.4 
percent  of  phosphorus,  more  than  0.05  percent  of 
selenium,  and/or  more  than  0.01  percent  of 
tellurium: 

— stainless  steel  rods,  tool  steel  rods,  free- 
cutting  steel  rods,  resulfurized  steel  rods,  ball 
bearing  steel  rods,  high-nickel  steel  rods,  and 
concrete  reinforcing  bars  and  rods:  and 

— wire  rod  7.9  to  18  mm  in  diameter, 
containing  0.43  (o  0.73  percent  carlran  by  weight, 
and  having  partial  decarburization  and  seams  no 
more  than  0.75  mm  in  depth. 


antidumping  investigations  in  45  days. 
or  in  this  case  by  March  31. 1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  February  14. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  February  14, 1994,  by  Connecticut 
Steel  Corp.,  Wallingford,  CT; 
Georgetown  Steel  Corp.,  Georgetown. 
SC;  North  Star  Steel  Texas.  Inc.. 
Beaumont.  TX;  Co-Steel  Raritan  River 
Steel  Co..  Perth  Amboy.  NJ;  Keystone 
Steel  &  Wire  Corp..  Peoria,  IL;  and 
Northwestern  Steel  &  Wire  Co.,  Sterlina, 
IL. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  InftDrmation  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
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notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

ConCerence 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  4. 1994.  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
March  1, 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  .>f  countervailing  and 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
March  9, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  '")  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to-section  207.12  of  the 
Commifsion's  rules. 

Issued:  February  IS,  1994. 

By  order  of  Lhe  Commission. 
DmuM  R.  Koehnke. 
Secretary. 

IFR  Doc.  94-3987  Piled  2-18-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 


[Docket  No.  AB-d2 


Maiie 


Boston  and 
Discontinuance 
Exemption— in 


Corp.— 
>f  Trackage  Rights 
K  iddlesex  County,  MA 


(Sub-No.  66X)] 


Boston  and  Ma  ine  Corporation  (B&M) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpar :  F— Exempt 
Abandonments  c  nd  Discontinuances  of 
Trackage  Rights  \  o  discontinue  trackage 
rights  over  appro  timately  1.90  miles  of 
railroad  owned  b  r  the  Massachusetts 
Bay  Transportati  »n  Authority  (MBTA) 
on  its  "Central  M  assachusetts  Branch" 
line,  extending  b  itween  milepost  8.30 
and  milepost  10.;  ;0.  in  Waltham. 
Middlesex  Count  /,  MA. 

B&M  has  certif  ed  that:  (1)  No  local 
traffic  has  movec  over  the  l^e  for  at 
least  2  years:  (2)  i  ny  overhead  traffic  on 
the  line  has  beenlrerouted  over  other 
lines;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  serv  ce  on  the  fine  (or  by 
a  State  or  local  g<  vemment  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  servi  :e  over  the  line  either 
is  pending  with  t  le  Commission  or  with 
any  U.S.  District  :k>urt  or  has  been 
decided  in  favor  i  >i  the  complainant 
within  the  2-yeai  period;  and  (4)  that 
the  requirements  at  49  CFR  1105.7 
(service  of  enviro  imental  report  on 
agencies);  49  CFF  1105.8  (historic 
reports);  49  CFR    105.11  (transmittal 
letter);  49  CFR  11 55.12  (newspaper 
publication);  and  49  CFR  1152.50(d)(1) 
(notice  to  govemi  oental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  e  nployee  adversely 
affected  by  the  di  {continuance  shall  be 
protected  under  ( )regon  Short  Line  R. 
Co.—Abandonm^  nt— Goshen,  360 1.CC. 
91  (1979).  To  adc  ress  whether  this 
condition  adequ?  tely  protects  affected 
employees,  a  pet:  ion  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemptioi  will  be  effective  on 
March  24, 1994,  \  nless  stayed  pending 
reconsideration. ',  'etitions  to  stay  must 
be  filed  by  March  4, 1994.  Petitions  to 
reopen  must  be  fi  ed  by  March  14, 1994. 
with:  Office  of  tit  <  Secretary,  Case 
Control  Branch,  I  iterstate  Commerce 
Commission,  Wai  hington,  DC  20423." 

A  copy  of  any  |  etition  filed  with  the 
Commission  shoi  Id  be  sent  to 
applicant's  reprei  entative:  John  R. 
Nadobiy,  Esq.,  Vi  :e  President  and 
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■  BecauMMBTA 
over  the  line,  there  is 
use/rail  banlung  or  pu 
include  oi^er  of  fiiuijac(al 
routinely  provided 
proceedings. 


i  fbrlin 


continue  to  provide  aervica 
need  to  provide  for  trail 
>lic  uM  conditions,  or  to 
atsisiance  language, 
abandonment 


General  Counsel,  Law  Department. 
Boston  and  Maine  Corporation,  Iron 
Horse  Park,  No.  Billerica,  MA  01862. 
If  this  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Decided:  February  15. 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  94-3921  Filed  2-18-94;  8:45  am) 

BILUNa  CODE  TOSS-ei-P 

[Docket  No.  AB-213  (Sul>-Na  4)] 

Canadian  Pacific  Limited— 
AtMndonment— Un«  Between  Skinner 
and  VancebOFO,  ME 

The  Commission's  Section  of 
Environmental  Analysis  (SEA)  hereby 
notifies  all  interested  parties  that  SEA 
will  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  and  conduct 
scoping  meetings  in  this  proceeding. 
The  Canadian  Pacific  Limited  (CP)  filed 
an  application  for  authority  to  abandon 
and  discontinue  all  freight  and 
passenger  operations  over  201.2  miles  of 
rail  line  between  Skinner  and 
Vanceboro.  in  Franklin.  Somerset, 
Piscataquis,  Penobscot,  Aroostook,  and 
Washington  Counties,  Maine.  Because 
of  the  proposed  abandonment's 
potential  for  significant  environmental 
impacts,  SEA  has  determined  that 
preparation  of  a  DEIS  is  necessary. 

The  DEIS  will  address  the 
environmental  impacts  associated  with 
this  proposed  abandonment  and  will  be 
served  on  all'the  parties  to  the 
proceeding  and  made  available  to  the 
public.  There  will  be  a  45  day  comment 
period  from  the  date  the  DEIS  is  served 
to  allow  the  public  opportunity  to 
comment.  After  assessing  all  of  the 
comments  to  the  DEIS  and  any  other 
comments  filed  during  the 
environmental  review  iHt)cess.  SEA  will 
issue  a  Final  Environmental  Impact 
Statement  (FEIS)  that  will  include  SEA's 
final  recommendations  to  the 
Commission.  The  Commission  will 
consider  the  FEIS  and  the 
environmental  record  in  making  its 
decision. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  environmental 
issues  and  determine  the  scope  of  issues 
to  be  addressed  in  the  DEIS.  Issues 
typically  addressed  in  DEIS's  include 
alternatives  to  the  proposed  action, 
impacts  on  transportation  systems,  land 
use,  socio-economic  impacts,  energy 
resources,  air  quality,  noise  quality, 
public  health  and  safety,  biological 
resources,  water  quality,  historic 


resources,  coastal  zone  Bianageinent 
consistency  review,  and  mitigation  to 
reduce  or  avoid  impacts  on  the 
environment.  Persons  that  cannot  attend 
the  scopmg  meetings  may  sabmit 
questions  and  comments  in  writing  up 
to  30  days  after  the  scoping  meetings. 
Written  comments  may  be  submitted 
directly  to  the  Commission  no  later  than 
April  15, 1994.  Public  scoping  meetings 
will  be  held  on  the  following  dates. 

•  March  15, 1994,  from  2  p.m.  to  6 
p.m.  at  The  American  Legion  Hall, 
Maine  Street,  Woodland,  ME.  and 

•  March  16, 1994,  from  10  a.m.  to  12 
p.m.  at  City  Hall,  City  Council 
Chambers,  73  Hariow  Street,  Bangor. 
ME. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillis  Johnson-Ball  at  (202)  927-6213 
or  Vicki  Dettmar  at  (202)  927-6211, 
Section  of  Environmental  Analysis, 
room  3219,  Office  of  Economic  and 
Environmental  Analysis,  12th  and 
Constitution  Avenue,  NW.,  Interstate 
Commerce  Commission,  Washington, 
DC  TDD  for  hearing  impaired:  (202) 
927-5721. 

By  the  Commission,  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental  Analysis, 
Office  of  Economic  and  Environmental 
Analysis. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-3922  Filed  2-18-94;  8:45  am] 

BIUJNO  CODE  7035-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvailatiHtty  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  pnbhshed  for  records 
schedules  that  (1)  propose  the 
destruction  of  reconls  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 


public  comments  on  sncfa  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April  8, 
1994.  Once  die  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  niunber  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 

SUPP1.EMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal  The 
reconis  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  infonnation  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schednles  Pending 

1.  Department  of  Commerce,  Patent 
and  Trademark  Office  (Nl-241-90-5). 
Electronic  and  textual  records  of  the 
Automated  Patent  Search  System. 


2.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
AdministrotioB  (Nl-370-93-2). 
CompMekensive  records  schedule  for  the 
Arabian  Gulf  Program  Office. 

3.  Department  of  Education.  Office  of 
Educational  Research  and  Imp>rovemeot 
(Nl-441-94-1).  Data  filed  relating  to 
kindergarten,  1971-1975. 

4.  Department  of  Education.  Routine 
and  facilitative  financial  and 
administrative  records  relating  to  the 
Federal  real  property  assistance  program 
(Nl-441-93-5). 

5.  Department  of  Health  and  Human 
Service.  Centers  for  Disease  Control  and 
Prevention  (Nl-442-91-11). 
Comprehensive  schedule  for  National 
Institute  of  Occupational  Safety  and 
Health  electronic  records. 

6.  Department  of  Health  and  Human 
Service,  Centers  for  Disease  Control  and 
Prevention.  (Nl-442-91-12). 
Comprehensive  schedule  of  electronic 
records  of  the  Center  for  Infectious 
Diseases. 

7.  Department  of  Health  and  Human 
Services,  Public  Health  Service, 
National  Institutes  of  Health  (N 1-443- 
93-1).  Medical  Staff  credentials. 

8.  Department  of  Health.  Education 
and  Welfare,  Office  of  the  Secretary 
(Nl-235-93-1).  Completed  job 
satisfaction  surveys  filled  out  by 
Departmental  employees,  1971. 

9.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-93-1).  Hard 
copy  seismograms. 

10.  Departmoit  of  the  Interior.  Bureau 
of  Mines  (N 1-70-93-1).  Revisions  to  the 
records  schedule  for  the  Division  of 
Organization  and  Management. 

11.  Department  of  Labor,  Office  of  the 
Executive  Secretariat  (N 1-1 74-93-3). 
Miscellaneous  subject  files.  1991-1993. 

12.  Department  of  State,  Bureau  of 
PoUtico-Military  Affairs  (Nl-59-94-2). 
Compliance  tracking  system  used  by  the 
Office  of  Defense  Trade  Controls. 

13.  Department  of  Treasury,  Office  of 
Thrift  Supervision  (Nl-483-92-7). 
Records  of  the  Controller's  Division. 

14.  Department  of  Treasury,  Office  of 
Thrift  Supervision  (Nl-483-93-16). 
Summary  reports  on  financial 
institutions. 

15.  Department  of  Treasury,  Office  of 
Thrift  Supervision  (Nl-483-93-18). 
Summary  reports  produced  by  the 
Branch  Office  Survey  System. 

16.  ACTION,  Office  of  Management 
and  Budget  (N 1-36  2-94-3).  General 
correspondence  of  the  Inspector 
General. 

17.  Environmental  Protection  Agency, 
Office  of  Pesticides  (Nl-412-93-3). 
Records  relating  to  the  National 
Pesticides  Survey. 

18.  National  Archives  and  Records 
Administration  (N2-1 07-94-1).  Routine 
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and  facilitative  records  accumulated  by 
the  Office  of  the  Secretary  of  War. 

19.  National  Archives  and  Records 
Administration  (N2-145-94-1).  Routine 
sound  recordings  used  for  training  by 
the  Agricultural  Stabilization  & 
Conservation  Service. 

20.  Peace  Corps  (Nl-490-93-2). 
Volunteer  training  evaluation  files 
relating  to  projects  in  El  Salvador  and 
Honduras,  1965-67. 

21.  Securities  and  Exchange 
Commission.  (Nl-266-93-1).  Records 
relating  to  the  Study  of  Investment 
Trusts  and  Companies.  1935-38. 

22.  Tennessee  Valley  Authority, 
Resource  Group  (Nl-142-92-17. 
Computer  cassette  tapes  and 
engineering  drawings  relating  to  the 
Ammonia  from  Coal  Project. 

Dated:  February  10. 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

IFR  Doc  94-3917  Filed  2-18-94;  8:45  am} 

BIUINQ  COM  7S1S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  planning  meeting  for  the 
Professional  Theater  Companies  Section 
of  the  Theater  Advisory  Panel  will  be 
held  on  February  28, 1994  from  10  a.m. 
to  4  p.m.,  in  room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
pubUc  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 


Dated:  Feb^iary  16, 1994. 
Yvonne  M. 
Director,  Offii 
Endowment  f[ 
IFR  Doc 
MUINQCOOE 


Si  bine. 


He 


of  Panel  Operations,  National 
>r  the  Arts. 

Filed  2-18-94;  8:45  ami 
A37-01-M 


94H  073 


NATIONAL 


»;iENCE  FOUNDATION 


Astronomy 

Committee 

Physical 

Astronomy 

Meeting 


Subcommittee  to  Advisory 
or  Mathematical  and 
Sc  ence  and  National 
Centers  Presentation; 


In  accordance 
Advisory 
463,  as  amelided) 


with  the  Federal 
C4mmittee  Act  (Pub.  L.  92- 
,  the  National  Science 
Foimdationjannounces  the  following 
meeting. 


Time 


Nati  )nal  Science  Foundation,  room 


Name:  Ad>ftsory 
Mathematica 
Subcommittee 

Date  and 
8:30  am-5 

Place: 
375.1. 

Type  ofM{ 

Contact  Person 
AST,  room 
Foundation 
VA  22230.  T^lephom 

Minutes: 


1145. 


>fMe 


person 

Purpose  Oj 
Range  Plannihg 
Subcommittee 
National 


Agenda 
Wednesday 
All  day:  B«Jdget 


8:30  am: 
Observatorie  i 

JM}pm: 
Subcommitt«  e, 

Reason  foi 
have  made 
date  suitable 

Dated:  Feb  -uary 
M.  Rebecca 
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Committee  for 
and  Physical  Sciences, 
on  Astronomy. 
:  March  2.  3,  and  4, 1994 


'eating:  Open. 

:  Morris  L.  Aizenman,  EO/ 
National  Science 
201  Wilson  Blvd..  Arlington, 
e:  (703)  306-1820. 
be  obtained  from  contact 


Kay 
listed  above. 


Jeeting:  Budget  and  Long- 
Discussions  with 
and  Annual  Presentations  by 
Astronomy  Centers. 


Aarch  2. 1994 


t  and  Long-Range  Planning 
Discussions  Irith  Subcommittee. 

Thursday,  M  irch  3, 1994 

8:30  am:  N  jtional  Astronomy  &  Ionosphere 
Center  Preseitation 

1:00  pm: 
Observatory 

Friday,  Marc  i 


N  ational  Radio  Astronomy 
*resentation. 


4. 1994 

National  Optical  Astronomy 

Presentation. 
C^neral  Discussions  with 


Late  Notice:  Weather  conditions 
it  difficult  to  determine  meeting 
for  members  and  NSF  staff. 
15. 1994. 
^  kTinkler, 

~'lcer. 
94-$916  Filed  2-18-94;  8:45  am] 


Committee  Ai  anagerrtent  Offic 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
Wednesday,  March  9, 1994,  room  P- 
422,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personnel  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  March 
9, 1994 — 2:15  p.m.  until  4:45  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  the 
Committee  business,  and  organizational 
and  personnel  matters  relating  to  ACRS 
and  its  staff.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone  301/492- 
4516)  between  7:30  a.m.  and  4:15  p.m. 
(est).  Persons  plaiming  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  Gve  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 
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Dated;  February  13, 1994. 
Sam  DuraiswiiBy. 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc  94-3851  Filed  2-1&-94: 8:45  am] 

WLUNQ  COM  7«M-ei-M 

pocket  Nos.  50-315  and  SO^iq 

Indiana  Michigan  Power  Co^  Donald  C. 
Cook  Nuclear  Plant  Units  1  and  2 

Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licrasee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of 
the  Donald  C.  Cook  Nuclear  Plant.  Units 
1  and  2.  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C  Cook  facilities  are  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Berrien  County,  Michigan.  These 
licenses  provide,  among  other  things, 
that  tfa^  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

Pursuant  to  10  CFR  55.59(a)(1).  "Each 
licensee  shall — (1)  Successfully 
complete  a  requaliflcation  program 
developed  by  the  facility  licensee  that 
has  been  approved  by  the  Commission. 
This  program  shall  be  conducted  for  a 
continuous  period  not  to  exceed  24 
months  in  duration." 

m 

By  letter  dated  October  4. 1993,  the 
licensee  requested  an  exemption  from 
administering  the  operating  portion  of 
the  annual  operator  requaliflcation 
examination  in  January^ebruary,  1994 
due  to  the  installation  of  modifications 
in  the  control  room.  The  modifications, 
which  include  replacing  all  Foxboro 
controllers  with  "Taylor  model  30 
controllers  and  a  reconfiguration  of  the 
control  room,  have  been  completed  in 
the  simulator  but  will  not  be  installed 
in  the  Unit  1  and  Unit  2  control  rooms 
until  the  refueling  outages  in  February 
and  Au^st,  1994,  respectively. 

The  licensee  is  requesting  tne 
exemption  from  the  operational  portion 
of  the  requaliflcation  examination  in 
order  to  provide  more  simulator  training 
time  on  die  new  modifications  and  to 
avoid  administering  a  requalification 
examination  on  a  simulator  which  is 
configured  differently  from  the  plant 
control  rooms.  The  licensee  will 
administer  the  operating  portion  of  the 
requalification  examination  on  the 
simulator  in  the  May-June,  1994  time 


frame.  The  licensee's  24-moath 
requalification  cycle  ends  February  11, 
1994:  therefore,  the  exemption  from  the 
requirements  of  the  regulation  would  be 
for  a  period  of  approximately  4  months. 

Pursuant  to  10  CFR  55.11,  "The 
CcHnmission  may,  upon  ^iplicatioa  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 

IV 

Currently,  the  Donald  C  Cook 
Licensed  Operator  Requaliflcation 
Training  Program  beings  and  ends  in 
early  February  of  even  years.  This  one- 
time exemption  would  permit  an 
operating  examination  fix>m  the  current 
24-month  requalification  cycle  to  be 
administered  approximately  4  months 
into  the  next  cycle.  The  next 
examination  will  be  administered  on 
schedule  in  January  1995,  which  will  be 
consistent  with  the  annual  examination 
requirement  cited  in  10  CFR  55.59(a)(2). 


The  staff  has  reviewed  the  licensee's 
request  and  concluded  that  issuance  of 
this  exemption  will  not  endanger  life  or 
property  and  will  have  no  significant 
effect  on  the  safety  of  the  public  or  the 
plant. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  55.11, 
that  this  exempti<Hi  as  described  in 
section  III  is  authorized  by  law,  will  not 
endanger  life  or  property  and  is 
otherwise  in  the  public  interest 
Therefore,  the  Commission  hereby 
grants  a  one-time  exemption  from  the 
requirements  of  10  CFR  55.59(a)(1)  for  a 
period  of  February  1994  to  June  1994, 
with  respect  to  the  24-month 
requalification  program.  This  exemption 
applies  only  to  the  operational 
examination  portion  of  the 
requalification  program.  No  changes  to 
the  vkTitten  portion  of  the  requalification 
program  have  been  requested  by  the 
licensee  or  granted  by  this  exemption. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(February  14, 1994.  59  FR  6978). 

This  exemption  is  effisctive  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  February,  1994. 


Fot  the  Neclear  Regulatory  Commission. 
Jack  W.  Rot, 

Director,  Dwision  of  Reactor  Prefects— W/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doa  94-3850  Filed  2-1S-94:  8:45  am) 

MIXMO  COM  7a«-M-M 

[Docket  No.  8tK-90q 

Wisconsin  Public  Servic*  Corp.,  «t  al.; 
Kewaunee  Nuclear  Power  Plant 

Exemptioa 
/ 

The  Wisconsin  Public  Service 
Corporation,  Wisconsin  Power  and 
Light  Company,  and  Madison  Gas  and 
Electric  CcMnpany  (the  licensee),  are  the 
holders  of  Facility  Operating  License 
No.  DPR-43  which  authorizes  operation 
of  the  Kewaunee  Nuclear  Power  Plant 
(KNPP).  The  licensee  provides,  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Kewaunee  County,  Wisconsin. 

n 

In  a  letter  dated  November  16, 1993, 
the  licensee  applied  for  a  partial 
exemption  from  the  Commission's 
regulations.  The  subject  exemption  is 
from  the  requirements  of  10  CFR  part 
50.  Appendix  J,  Section  ni.D.l.(a].  This 
Section  requires,  in  part,  that  ".  .  .  a  set 
of  three  Type  A  tests  shall  be  performed 
at  approximately  equal  inten-als  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspection."  The 
licensee  proposes  to  perform  the  three 
Type  A  tests  at  approximately  equal 
intervals  within  each  10-year  period, 
with  the  third  test  of  each  set  conducted 
as  close  as  practical  to  the  end  of  the  10- 
year  period.  However,  there  would  be 
no  required  connection  between  the 
Appendix  J  10-year  interval  and  the 
inservice  inspection  10-year  interval. 
Kewaunee's  10-year  Appendix  J  interval 
ends  in  1994  and  the  third  Type  A  test 
is  scheduled  for  the  1994  refueling 
outage. 

The  10-year  plant  inservice  inspection 
(ISI)  is  the  series  of  inspections 
performed  every  10  years  in  accordance 
with  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a.  The  licensee 
performs  the  ISI  volumetric,  surface  and 
visual  examinations  of  components  and 
system  pressure  tests  in  accordance 
with  10  CFR  50.55a(g}(4)  throughout  the 
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10-year  inspection  interval.  The  major 
portion  of  this  effort  is  presently  being 
performed  every  12  months  during  the 
refueling  outages.  Kewaunee's  second 
10-year  ISI  interval  ends  in  June  1994. 
Kewaunee  is  scheduled  to  complete  the 
second  ID-year  ISI  program  during  the 
spring  of  1995,  as  allowed  by  section  XI 
IWA  2400(c).  The  reactor  vessel 
inspection  during  the  1995  refueling 
outage  will  complete  the  second  10-year 
ISI  pro-am.  Kewaimee  is  also 
scheduled  to  begin  the  third  10-year 
program  during  the  1995  refueling 
outage.  As  a  result,  the  completion  of 
the  second  10-year  ISI  program  will 
occur  in  1995  and  the  10-year  Appendix 
J  interval  will  end  in  the  spring  of  1994. 
^      There  is  no  benefit  to  be  gained  by  the 
coupling  requirement  cited  above  in 
that  elements  of  the  ISI  program  are 
conducted  throughout  each  10-year 
cycle  rather  than  during  a  refueling 
outage  at  the  end  of  the  10-year  cycle. 
Consequently,  the  subject  coupling 
requirement  offers  no  benefit  either  to 
safety  or  to  the  economical  operation  of 
the  facility. 

Moreover,  each  of  these  two 
surveillance  tests  (i.e.,  the  Type  A  tests 
•and  the  10-year  ISI  program)  is 
independent  of  the  other  and  provides 
assurances  of  different  plant 
characteristics.  The  Type  A  test  assures 
the  required  leak-tightness  to 
demonstrate  compliance  with  the 
guidelines  of  10  <3Tl  part  100.  The  10- 
year  ISI  program  provides  assurance  of 
the  integrity  of  the  structures.  Systems, 
and  components  in  compliance  with  10 
CFR  50.55a.  There  is  no  safety-related 
concern  necessitating  their  coupling  in 
the  same  refueling  outage.  Accordingly, 
the  staff  finds  that  application  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

On  this  oasis,  the  staff  finds  that  the 
licensee  has  demonstrated  that  there  are 
special  circumstances  present  as 
required  by  10  CFR  50.12(a)(2).  Further, 
the  staff  also  finds  that  the  imcoupling 
of  the  Type  A  tests  from  the  10-year  ISI 
program  will  not  present  an  imdue  risk 
to  the  public  health  and  safety. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  as  described  in 
Section  II  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  exemption  with 
respect  to  the  requirements  of  10  CFR 
part  50,  Appendix  J.  Paragraph 
III.D.l.(a).  Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
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significant  imp  act  on  the  environment 
(59  FR 1037). 

Dated  at  RockibUe,  Maryland,  this  14th  day 
of  February  199^ , 

For  the  Nuclea  r  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Divisioi  of  Reactor  Profect»—III/IV/ 
V,  Office  ofNucl  <ar  Reactor  Regulation. 
[FR  Doc.  94-384  I  Filed  2-18-94;  8:45  am] 

B4LUN0  COOC  759»  Ot-M 


OFFICE  OF  PE  RSONNEL 
MANAQEMEN ' 


Request  for  Eitension 
1593  Submitte  1 


agency:  Officelof  Personnel 
Management. 

ACTION:  Notice 


1593,  Survey 
Recently  Hiret 


of  0PM  Form 
to  0MB  for  Clearance 


SUMMARY:  In  a<  cordance  with  the 
Paperwork  Ret  uction  Act  of  1980  (Title 
44,  U.S.  Code,  i^apter  35),  this  notice 
announces  a  pi  oposed  unchanged 
extension  to  a  orm  which  collects 
information  fr<  m  the  pubhc  0PM  Form 


Federal  Applicants  and 
Employees,  is  used  to 
collect  quality  ndicator  data  from 
Federal  applio  nts  and  recently  hired 
employees.  The  form  is  part  of  a  series 
of  studies  to  a^ess  and  monitor  the 
quality  of  the  I  ederal  workforce  that  has 
been  implemei  ited  by  the  Office  of 
Personnel  Res<  arch  and  Development  to 
improve  the  qv  ality  and  image  of  the 
Federal  servict  through  more  effective 
recruitment,  re  ention,  performance 
evaluation,  an<  compensation  practices. 
Approximately  75,000  Federal 
applicants  and  recently  hired  employees 
are  expected  td  complete  the 
questionnaire :  orm  and  the  form  takes 
approximatelyllS  minutes  to  complete, 
for  a  total  public  burden  of  18,750 

es  of  this  proposal,  call 
C.  Ronald  Tru<  worthy  on  (703)  908- 
8550. 

DATES:  Comme  nts  on  this  proposal 
should  be  rece  ved  on  or  before  March 
24, 1994. 

ADDRESSES:  Se)id  or  deliver  comments 
to: 


C  ffice( 


C  Ronald  Truev^rthy 
Officer,  US. 
Management 
Washington, 

and 


Joseph  Lackey 
Infomiation  add 
of  Managemen  t 
New  Executiv( 
Washington, 


,  Agency  Clearance 
of  Personnel 
I  aiP  500, 1900  E  Street  NW.. 
qC  20415 


CPM 


Desk  Officer.  Office  of 
Regulatory  Affairs,  Office 
and  Budget  room  3002, 
Office  Building, 
"20503. 


FOR  FURTHER 
Karen  Kelly, 


qc 

II^ORMATION  CONTACT: 
C 02)  606-1926. 


U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green. 

Deputy  Director. 

(FR  Doc  94-3765  Filed  2-18-94;  8:45  am) 

BILUNQ  COOC  632S-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Request  for  Proposals 

AGENCY:  Prospective  Payment 
Assessment  Commission. 
ACTION:  Notice. 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  seeking  a 
contractor  to  provide  computer 
programming  support  services  including 
data  base  development/management 
and  empirical  analysis.  These  services 
will  support  ProPAC's  evaluation  and 
monitoring  of  Medicare's  Prospective 
Payment  System  (PPS)  for  inpatient  care 
and  other  Medicare  facility-related 
payment  policies.  A  single  contractor  is 
being  sought  to  provide  these  services 
under  a  time-and-materials  contract  for 
■a  period  of  one  year  with  options  to 
extend  the  contract  for  up  to  two 
additional  years.  RFP  02-94-ProPAC 
will  be  issued  on  or  about  March  7, 
1994.  Interested  sources  must  submit  a 
written  request  to  the  address  below  for 
a  copy  of  this  RFP. 

Roles  and  Responsibilities  of  ProPAC 

ProPAC  was  created  in  the  same 
legislation  that  enacted  Medicare's 
prospective  payment  system  for  hospital 
inpatient  care.  ProPAC's  responsibilities 
include  analyzing  payment  policies  for 
all  facility  services  fiiimished  to 
Medicare  beneficiaries.  Congress  also 
has  asked  ProPAC  to  examine  and 
report  on  the  Medicaid  program,  and  on 
broader  issues  regarding  the 
effectiveness  and  quality  of  health  care 
delivery  in  the  Untied  States.  ProPAC 
writes  reports  on  various  aspects  of 
health  care  reform,  such  as  issues 
relating  to  expanding  the  PPS  system  to 
all  payers,  and  on  issues  pertaining  to 
implementing  a  global  budget  for  health 
care  service. 

Criteria  for  Proposals 

Applicants  are  requested  to  submit 
proposals  to  provide  computer 
programming  support  services  in 
support  of  ProPAC's  intramural  research 
activities  (database  development  and 
empirical  analyses)  in  the  general  areas 
defined  above.  Work  completed  under 
this  contract  will  be  on  an  as-required 
basis  and  shall  be  performed  upon  the 
issuance  of  task  requests  by  ProPAC's 
Project  Officer  and  designated  staff  of 


the  Commission.  The  following 
provides  a  basic  outline  of  what  should 
be  included  in  a  formal  proposal: 

1.  Proposed  personnel  available  to 
work  on  the  contract. 

2.  Corporate  qualifications,  including 
documentation  of  the  offeror's 
experience  with  the  skills  and 
techniques  required  to  perform  the 
required  analyses  using  large  Medicare 
databases. 

3.  Management  plan,  including  a 
description  of  how  the  offeror  plans  to 
use  project  staff,  together  with  corporate 
resources,  to  complete  task  requests. 
Special  attention  should  be  paid  to 
describing  how  the  Contractor  will  meet 
ProPAC's  peak  work  loads. 

4.  Technical  approach,  including  a 
description  of  the  offeror's  technical 
approach  that  is  specific,  detailed  and 
complete  enough  to  clearly  and  fully 
demonstrate  that  the  offeror  thoroughly 
understands  the  intent  of  the  Statement 
of  Work,  together  with  proposed 
approaches.  It  is  recognized  that  all  the 
technical  factors  cannot  be  detailed  in 
advance,  but  the  technical  proposal 
must  be  sufficient  as  to  how  it  is 
proposed  to  comply  with  the  applicable 
Statement  of  Work,  including  a  full 
explanation  of  the  techniques  and 
procedures  you  propose  to  follow.  This 
discussion  will  describe  the  offeror's 
previous  experience  with  editing  and 
manipulating  Medicare  Part  A  and  Part 
B  provider-level  and  patient-level  files, 
including  a  discussion  of  problems 
encountered  and  how  these  problems 
were  dealt  with. 

ProPAC  currently  uses  the  computer 
facilities  of  the  House  Information 
Systems  (HIS),  U.S.  House  of 
Representatives.  HIS  provides  ProPAC 
with  on-line  and  batch  processing 
computer  services  using  an  IBM  9021- 
620,  four-way  multiprocessor,  operating 
under  Multiple  Virtual  Storage, 
Enterprise  System  (MVS/ES).  The 
Contractor  shall  be  able  to  carry  out  the 
programming  tasks  defined  in  this 
statement  of  work  using  these  facilities. 

The  Contractor  shall  expect  that 
during  the  term  of  the  contract  there 
will  be  special  projects  that  will  require 
the  use  of  special  programs,  hardware, 
and  data.  These  projects  will  also 
require  that  the  Contractor  transfer  data 
across  hardware  platforms.  The 
Contractor  will  be  required  to  respond 
to  changing  priorities  as  the 
Commission  adjust  its  analytic  agenda. 
The  types  of  tasks  to  be  performed  by 
the  Contractor  under  the  contra(:;t  are 
summarized  as  follows: 

Database  development.  The 
Contractor  shall  provide  programming 
services  supporting  file  establishment, 
testing,  and  documentation  of  new  data 


sets.  These  data  sets  include,  but  are  not 
limited  to: 

Health  Care  Financing  Administration 
(HGFA)  patient  record  data  files— for 
example,  PATBILL,  MEDPAR  (for 
hospital,  SNF,  and  HHA  patients), 
BMAD  Beneficiary  files,  and  National 
Claims  History  files; 

HCFA  facility  data  files — for  example. 
Medicare  Cost  Reports  (for  PPS  and 
excluded  hospitals,  SNFs,  HHAs,  and 
dialysis  facilities),  BMAD  Provider  file 
and  Provider  of  Service  (PCS)  files; 

American  Hospital  Association  (AHA) 
Annual  and  Panel  surveys  of  hospitals: 

Other  patient  and  provider  data 
files — for  example,  California  Office  of 
Statewide  Health  Planning  and 
Development  Disclosure  Reports  for 
hospitals  or  skilled  nursing  facilities; 

Geographic  data  files — for  example, 
geographic  information  system  spatial 
databases  (including  state  and  county 
boundary  files  and  roadway  networ)^) 
and  socio-economic  databases  (such  as 
the  Area  Resource  File). 

Data  base  development  activities 
include  copying  tapes  and  creating  HIS 
(disk  or  cartridge)  files,  comparing  file 
documentation  with  actual  file  structure 
(and  updating  documentation  where 
necessary),  editing  files,  and  preparing 
descriptive  statistics  (on  file  variables  to 
check  variable  ranges,  etc.).  The 
Contractor  will  also  be  required  to  key- 
in  data  elements  not  readily  available  in 
machine-readable  form. 

User-file  creation.  The  Contractor  will 
create  analysis  files  for  statistical 
applications  software  (e.g.,  SAS),  other 
applications  software  (e.g.  TransCAD 
geographic  information  microcomputer 
software)  or  programming  languages 
(e.g.,  PUl).  The  construction  of  analysis 
files  will  involve  merging  and  extracting 
data  elements  from  multiple  sources, 
such  as  the  linking  of  multiple  claims 
files  to  create  episodes  of  service.  In 
addition  to  file  construction,  activities 
will  include  developing  documentation 
and  file  layouts  for  analysis  files  and 
conducting  edit  checks  of  existing  and 
created  variables  in  analysis  files. 

Empirical  analysis  of  data  files.  The 
Contractor  shall  develop  analytical 
programs  using  either  statistical 
software  packages  or  programming 
languages.  ProPAC  project  analysts  will 
provide  written  requests  for  empirical 
analysis  with  specifications  such  as  the 
data  files  to  use,  calculations  to  perform, 
procedures  to  use,  tables  to  generate, 
and  statistical  tests  to  conduct.  The 
analytical  programming  will  support 
ProPAC  analyses  in  the  project  areas 
including,  but  not  limited  to  the 
following: 

1.  Facility  Costs  and  Payments; 

2.  Variations  in  Resource  Use; 


3.  Studies  of  Medical  Technologies, 
Procedures,  and  Practice; 

4.  Beneficiary  Access  to  and  Quality 
of  Care; 

5.  Patterns  of  Care  Across  Providers; 

6.  Outpatient  and  Post-Acute  (SNF 
and  Home  Health)  Services; 

7.  End-stage  Renal  Disease; 

8.  Other  Topic  Areas,  including 
analysis  of  PPS  outlier  payment  policy, 
hospital  productivity,  dimiges  in  case 
mix,  rural  hospitals  and  cost-shifting. 

The  Contractor  shall  ensure  that  data 
are  provided  accuirately  and  on  time. 
This  includes  ensuring  the  programs  are 
debugged,  proper  screens  are  applied  to 
the  data,  and  the  final  product 
represents  what  the  analyst  requested. 

Developing  and  Updating  Simulation 
Models 

The  Contractor  will  develop  and 
update  models  (programs)  that  simulate 
payments  to  hospitals  imder  PPS  and 
additional  models  related  to  PPS  or 
other  Medicare  payment  systems  (for 
example  simulation  of  alternative 
payment  systems  for  payments  to 
hospitals  for  ambulatory  surgery  or 
radiology  provided  on  an  outpatient 
basis).  These  models  will  incorporate 
policy  parameters  such  as  payments  for 
medical  education  and  capital;  changes 
in  hospital  labor  market  area  definitions 
and  wage  indexes;  changes  in  the  DRG 
classification  system;  and  changing  from 
national  to  regional  limits  on  allowable 
costs  for  payments  to  SNFs. 

Submission  of  Proposals 

Applicants  will  be  given 
approximately  30  days  to  submit  a 
formal  proposal. 

Review  of  Proposals 

Proposals  will  be  reviewed  by  a  panel 
of  at  least  four  (4)  individuals. 
Reviewers  will  score  applications, 
basing  their  scoring  decisions  and 
approval  recommendations  on  the 
criteria  established  in  the  RFP.  Foremost 
consideration  will  be  given  to  the 
technical  evaluation,  however,  a 
proposal  must  be  fairly  and  reasonably 
priced  to  win  the  award. 

General  Information 

Number  and  Size  of  Project 

One  contract  will  be  awarded  in 
response  to  this  RFP.  The  period  of 
performance  of  the  basic  contract  will 
be  for  one  year  from  the  date  of  award. 
At  the  option  of  the  government,  the 
period  of  performance  may  be  extended 
for  up  to  two  additional  one-year 
periods. 
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Authority 

The  Commission's  authority  for 
issuing  this  RFP  is  based  oa  Section 
1886(e)(6)(c)(iii)  of  the  Social  Security 
Act. 

Submission  Address 

For  a  copy  of  this  RFP,  all  interested 
sources  must  submit  a  written  request  to 
the  following  address:  Prospective 
Payment  Assessment  Comnxtssion,  300 
7th  Street.  SW.,  Suite  301B, 
Washington,  DC  20024,  ATTN:  Mrs. 
)eannette  A.  Younes. 

ONigation 

This  notice  in  no  way  commits 
ProPAC  to  obligate  hinds  to  any  offeror. 

Dated:  February  15.  1994. 
Donald  A.  Young. 

Executive  Director. 

(FR  Doc.  94-3338  Filed  2-18-94;  8:45  am| 

BiLLmecooc  teit-evt-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20074;  812-76131 

Cityfed  Financial  Corp.;  Notice  of 
Application 

February  IS.  1994. 

AGENCY:  Securities  and  Elxchange 

Commission  ("SEC"). 

ACnow:  Notice  of  Application  for 

Exemption  under  the  hivestment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  atyfed  Financial  Corp. 
("Cityfed"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  sections  G(c)  and  6(e)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  that  would  exempt  it 
from  all  provisions  of  the  Act;  except 
sections  9, 17(a)  (modified  as  discussed 
herein).  1 7(d)  (modified  as  discussed 
herein),  17(e),  17(f).  36  through  45,  and 
47  through  51  of  the  Act  and  the  rules 
thereunder.  Applicant  would  be  exempt 
until  the  earlier  of  one  year  from  the 
date  of  the  requested  order  or  such  time 
as  applicant  would  no  longer  be 
required  to  register  as  an  investment 
company. 

FIUNQ  DATE:  The  application  was  filed 
on  October  19, 1990  and  amended  on 
September  23, 1993  and  January  18, 
1994.  Applicant  has  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
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Interested  pei  sons  may  request  a 
hearing  by  w  iting  to  the  SEC's 
Secretary  anc  serving  applicant  with  a 
copy  of  the  w  quest,  personally  or  by 
mail.  Hearing  requests  ^ould  be 
received  by  t  e  ^C  by  5:30  p.m.  on 
March  14, 19  14,  and  siiould  be 
accompanied  by  proof  of  service  on 
applicant,  in  lie  form  of  an  affidavit  or, 
for  lawj'ers,  aj certificate  of  ser\ice. 
Hearing  requests  should  state  the  nature 
of  the  writer'!  interest,  tlie  reason  for  the 
request,  and  1  le  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  i  equest  notification  by 
writing  to  the  SEC's  Secretary. 
AD0RES6ES:  £  acreftary,  SEC,  450  Fifth 
Street,  NW.,  ^  Vashington,  DC  20549. 
Applicant,  4  foung's  Way,  P.O.  Box 
3126,  Nantuc  cet,  MA  02584. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Felice  R.  Fou  idos.  Staff  Attomev.  at 
(202)  272-21'  10,  or  Robert  A.  Robertson, 
Branch  Chief  at  (202J  272-3018 
(Division  of  1  ivestment  Management, 
Office  of  Inv€  stment  Company 
Regulation). 

SUPPLEMENT AhY  INFORMATION:  The 
following  is  a  sununary  of  the 
application. '  lie  complete  application 
may  be  obtau  led  for  a  fee  at  the  SEC's 
Public  Re  fere  ice  Branch. 

Applicant's  i  epresentatioiis 
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Cityfed  held  cash  and  securities  of 
approximately  $9.7  milhon.  Because  of 
Cityfed 's  asset  composition,  it  may  be 
an  investment  company  under  the  Act. 
Rule  3a-2  under  the  Act  provides  a  one- 
year  safe  harbor  to  issuers  that  meet  the 
definition  of  an  investment  company 
but  intend  to  engage  in  a  business  other 
than  investing  in  securities.  Because  of 
various  claims  against  Cityfed  and 
certain  Cityfed  officers  and  directors, 
Citj-fed  could  not  acquire  an  operating 
company  within  the  one  yest  safe 
harbor.  The  expiration  of  the  safe  harbor 
period  necessitated  the  filing  of  an 
application  for  exemption  from  all 
provisions  of  the  Act,  with  certain 
exceptions. 

3.  while  Cityfed's  board  of  directors 
has  considered  from  time  to  time 
whether  to  engage  in  an  operating 
business,  the  board  has  determined  not 
to  engage  in  an  operating  business  at  the 
present  time  because  of  the  claims  filed 
against  Cityfed,  whose  liability 
thereunder  cannot  be  reasonably 
estimated  and  may  exceed  its  assets. 

4.  On  December  7, 1992.  the  RTC  filed 
suit  against  Cityfed  and  two  former 
officers  of  Qty  Federal  seeking  damages 
of  $12  million  dollars  for  failure  to 
maintain  the  net  worth  of  Qty  Federal 
(the  "First  RTC  Action").  In  connection 
with  this  action,  the  RTC  sought  a  court 
order  to  place  Qtyfed's  assets  under  the 
control  of  the  court.  On  January  5, 1993, 
the  RTC  and  Gtyfed  entered  into  an 
agreement  (the  "Agreement  ")  whereby 
the  RTC  would  refrain  from  seeking  the 
above  order  and  Cityfed  could  continue 
to  make  payments  for  ordinary  and 
reasonable  business  expenses  and 
certain  legal  fees.  Qtyfed,  however, 
must  give  a  monthly  accounting  of  its 
expenditures  to  the  RTC,  and  the  RTC 
may  apply  to  the  court  for  an 
appropriate  order  to  prohibit  an 
expenditure.  In  addition,  Qtyfed  must 
give  the  RTC  written  notice  before 
paying  extraordinary  expenses  of  more 
than  $5,000  and  before  making  certain 
pavTnents  for  defense  costs,  attorneys' 
fees  and  other  legal  disbursements. 

5.  On  September  30, 1993.  the  OTS 
staff  advised  Cityfed  that  it  intended  to 
recommend  that  the  OTS  initiate  an 
administrative  enforcement  proceeding 
against  Qtyfed.  Applicant  represents 
that  in  such  a  proceeding,  the  OTS  will 
likely  assert  claims  similar  to  the  RTC 
in  the  First  RTC  Action  and  may 
attempt  to  freeze  Cityfed's  assets. 
Because  such  a  proceeding  may  render 
moot  the  issues  in  the  First  RTC  Action, 
the  court  entered  an  order  on  October 
15, 1993  to  stay  that  action  for  60  days. 
The  court  subsequently  ordered  the  stay 
extended  to  January  28, 1994.  The 
orders  do  not  affect  the  Agreement, 


except  to  provide  that  the  Agreement 
will  terminate  upon  the  effective  date  of 
any  order  issued  by  the  OTS,  or  of  any 
consent  order  or  agreement  between  the 
OTS  and  Cityfed,  that  addresses  the 
subject  matter  of  the  Agreement.  As  of 
the  date  of  filing  the  last  amendment  to 
this  application,  the  OTS  has  not 
initiated  any  administrative 
enforcement  proceeding  against  Cityfed. 

6.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  Qty  Federal  alleging  gross 
negligence  and  breach  of  fiduciary  duty 
with  respect  to  certain  loans  (the 
"Second  RTC  Action").  The  RTC  seeks 
in  excess  of  $200  million  in  damages. 
Under  Cityfed's  bylaws,  Cityfed  may  be 
obligated  to  indemnify  these  former 
officers  and  directors  and  advance  their 
legal  expenses.  Currently,  Cityfed  is 
advancing  reasonable  defense  costs  to 
the  former  directors  and  officers  named 
in  the  First  and  Second  RTC  Actions. 
Furthermore,  Cityfed  is  currently  aware 
of  several  other  legal  actions  involving 
former  officers,  directors,  or  employees 
of  Cityfed  who  have  requested  that 
Cityfed  advance  expenses  and 
indemnify  them.  Cityfed  generally  has 
agreed  to  advance  expenses  in 
connection  with  these  requests.  Cityfed 
is  unable  to  determine  with  any 
accuracy  the  extent  of  its  liability  with 
respect  to  these  indemnification  claims, 
although  the  amount  may  be  material. 

7.  Currently,  Cityfed's  stock  is  traded 
sporadically  in  the  over-the-counter 
market.  Cityfed  has  one  employee  who 
-is  president,  chief  executive  officer  and 
treasurer.  Cityfed's  secretary  does  not 
receive  any  compensation  for  her 
service.  If  Cityfed  is  unable  to  resolve 
the  above  claims  successfully,  Cityfed 
may  seek  protection  from  the 
bankruptcy  courts  or  liquidate.  Cityfed 
asserts  that  it  probably  will  not  be  in  a 
position  to  determine  what  course  of 
action  to  pursue  until  most,  if  not  all,  of 
its  contingent  liabilities  are  resolved. 

8.  During  the  term  of  the  proposed 
exemption,  Cityfed  will  comply  with 
sections  9, 17(a),  17(d),  17(e),  17(f),  36 
through  45,  and  47  through  51  of  the 
Act  and  the  rules  thereunder,  subject  to 
the  following  modifications.  With 
respect  to  section  17(d),  Cityfed 
represents  that  it  established  a  stock 
option  plan  when  it  was  an  operating 
company.  Although  the  plan  has  been 
terminated,  certain  former  employees  of 
City  Federal  have  existing  rights  under 
the  plan.  Cityfed  asserts  that  the  plan 
may  be  deemed  a  joint  enterprise  or 
other  joint  arrangement  or  profit-sharing 
plan  within  the  meaning  of  section 
17(d)  and  rule  17d-l  thereunder. 
Because  the  plan  was  adopted  when 
Cityfed  was  an  operating  company  and 


to  the  extent  there  are  existing  rights 
under  the  plan,  Cityfed  seeks  an 
exemption  to  the  extent  necessary  from 
section  17(d).  In  addition,  Qtyfed  may 
become  subject  to  the  jurisdiction  of  a 
bankruptcy  court.  With  respect  to 
transactions  approved  by  the 
bankruptcy  court,  applicants  request  an 
exemption  from  sections  17(a)  and  17(d) 
as  further  described  in  condition  3 
below. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)  defines  an 
investment  company  as  any  issuer  of  a 
security  who  "is  or  holds  itself  out  as 
being  engaged  primarily  *  *  *  in  the 
business  of  investing,  reinvesting  or 
trading  in  securities."  Section  3(a)(3) 
further  defines  an  investment  company 
as  an  issuer  who  is  engaged  in  the 
business  of  investing  in  securities  that 
have  a  value  in  excess  of  40%  of  the 
issuer's  total  assets  (excluding 
government  securities  and  cash).  Cityfed 
acknowledges  that  it  may  be  deemed  to 
fall  within  one  of  the  Act's  definitions 
of  an  investment  company.  Accordingly, 
applicant  requests  an  exemption  under 
sections  6(c)  and  6(e)  from  all 
provisions  of  the  Act,  subject  to  certain 
exceptions. 

2.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  Commission  considers 
such  factors  as  whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  Cityfed  asserts 
that  it  meets  these  criteria. 

3.  Cityfed's  failure  to  become 
primarily  engaged  in  a  non-investment 
business  by  the  end  of  the  one  year  safe 
harbor  of  rule  3a-2  is  due  to  factors 
beyond  its  control.  Because  of 
outstanding  and  potential  claims  against 
Cityfed  and  certain  of  its  officers  and 
directors,  Cityfed  cannot  acquire  an 
operating  company.  Cityfed  has 
diligently  pursued  its  claims  against 
others  and  has  taken  steps  to  determine 
the  extent  of  its  contingent  liabilities. 
Since  the  filing  of  this  application  on 
October  19, 1990,  Cityfed  has  invested 
in  money  market  instruments  and 
money  market  mutual  funds  solely  to 
preserve  the  value  of  its  assets. 

4.  Qtyfed  requests  an  order  that 
would  exempt  it  from  all  provisions  of 


the  Act,  subject  to  certain  exemptions, 
until  the  earlier  of  one  year  from  the 
date  of  any  order  issued  on  this 
application  or  such  time  as  Cityfed 
would  no  longer  be  required  to  register 
as  an  investment  company  under  the 
Act. 

Applicant's  Conditions 

Cityfed  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions,  each  of  which  will 
apply  to  Qtyfed  from  the  date  of  the 
order  until  it  no  longer  meets  the 
definition  of  an  investment  company  or 
during  the  period  of  time  it  is  exempt 
from  registration  under  the  Act: 

1.  Cityfed  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization  or,  if  unrated,  deemed  to  be 
of  comparable  quality  under  guidelines 
approved  by  Cityfed's  board  of 
directors,  subject  to  two  exceptions: 

a.  Cityfed  may  make  an  equity 
investment  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  section  3(c)(1))  in 
connection  with  the  possible  acquisition 
of  an  operating  business  as  evidenced 
by  a  resolution  approved  by  Cityfed's 
board  of  directors:  and 

b.  Cityfed  may  invest  in  one  or  more 
money  market  mutual  funds  that  limit 
their  investments  to  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7(a)(5)  promulgated  under  the  Act. 

2.  Cityfed's  Form  10-KSB,  Form  10- 
QSB  and  annual  reports  to  shareholders 
will  state  that  an  exemptive  order  has 
been  granted  pursuant  to  sections  6(c) 
and  6(e)  of  the  Act  and  that  Cityfed  and 
other  persons,  in  their  transactions  and 
relations  with  Cityfed,  are  subject  to 
sections  9, 17(a),  17(d),  17(e).  17(0.  36 
through  45,  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
Cityfed  were  a  registered  investment 
company,  except  insofar  as  permitted  by 
the  order  requested  hereby. 

3.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act,  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
Cityfed  may  engage  in  a  transaction  that 
otherwise  would  be  prohibited  by  these 
sections  with  Qtyfed: 

(a)  if  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  incfuding 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  Cityfed,  and 
(ii)  the  participation  of  Cityfed  in  the 
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proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  Cityfed  than 
that  of  other  participants;  and 

(b)  in  connection  with  eac±  such 
transaction,  Gtyfed  shall  inform  the 
bankruptcy  court  of  ti)  the  identity  of  all 
of  its  affiliated  persons  who  are  parties 
to,  or  have  a  direct  or  indirect  financial 
interest  in,  the  transactiaa;  (ii)  the 
nature  of  the  afBliation;  and  (iii)  the 
financial  interests  of  such  persons  in  the 
transaction. 

For  the  S£C  by  tlie  DrviMon  of  Investmeot 
Management,  under  delegated  authority. 

MV^STVC  H.  Mcr  STMBCt 

Deputy  Secretary. 
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IsBuar  Delisting;  Notice  of  Application 
To  Wtttidmr  From  Usttng  and 
Regi^ration  (Commercial  Net  Laaae 
Realty,  Ino,  Common  Stock,  $0.01  Par 
Value)  File  No.  1-1 1290 

February  15. 1994. 

Commercial  Net  Lease  Realty.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  piu^uant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
Usting  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  hic  ("NYSE'O.  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  January  7. 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  e^qienses 
attendant  on  maintaining  the  dual 
listing  of  its  common  stock  on  the  NYSE 
and  on  the  Amex.  The  Company  does 
not  i^  any  particular  advantage  in  the 
dual  trading  of  its  oommon  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stoick. 

Any  interested  person  may,  on  or 
before  March  9, 1994  submit  by  letter  to 
the  Secretary  of  the  Seoirities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 


has  been  made  in 
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iccordance  with  the 


rules  of  the  exchaj  iges  and  what  terms, 
if  aay,  should  be  i  nposed  by  the 
Commission  for  toe  protection  of 
investors.  The  C<oitimission.  based  aa 
the  information  st  bmitted  to  it,  will 
issue  an  order  grai  iting  the  application 
after  the  date  men  ioned  above,  unless 
the  Commission  d  Jtermines  to  order  a 
hearing  on  the  ma  ter. 


.  by  the  Division  of 
J  ursuant  to  delegated 


For  the  Commissif  n. 
Market  Regulation, 
authority. 

Jonathan  G.  Katz, 

Secretary. 
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copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.nL  on 
March  14. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  -affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  isuies  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  a  notificatioo  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  700  Newport  Center  Drive, 
Newport  Beach,  California  92660. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

A|i{rficants'  Representations 

1.  PFAMCo  Funds  is  a  Massachusetts 
business  trust  that  is  a  registered  open- 
end  management  investment  company. 
PFAMCo  Funds  currently  consists  of 
fourteen  portfolios.  Shares  of  PFAMCo 
Funds  generally  are  distributed  through 
the  Distributor,  a  registered  broker- 
dealer  and  an  indirect  subsidiary  of 
Pacific  Mutual  Life  Insurance  Company. 

2.  PFAMCo  is  a  registered  investment 
adviser  and  also  an  indirect  subsidiary 
of  Pacific  Mutual  Life  Insurance 
Company.  PFAMCo  serves  as 
investment  adviser  under  an  investment 
advisory  agreement,  and  as 
administrator  under  an  administration 
agreement,  to  the  portfolios  of  PFAMCo 
Funds.  Under  the  administration 
agreement,  PFAMCo  has  overall 
responsibility,  subject  to  the  supervision 
of  PFAMCo  Funds'  board  of  trustees,  for 
providing  or  procuring,  at  PFAMCo 's 
expense,  the  administrative  and  other 
services  necessary  for  the  operation  of 
PFAMCo  Funds  and  its  portfolios. 
These  services  include  custodial, 
administrative,  tnn&fer  agency, 
portfolio  accounting,  dividend 
disbursing,  auditing,  and  ordinary  legal 
services.  PFAMCo  also  acts  as  a  liaison 
among  the  various  service  providers. 
PFAMCo  Funds  difiers  from  most 
mutiial  funds  in  that  the  services 
provided  under  the  admini^ation 
agreement  are  paid  by  PFAMCo.  as 
administrator,  whereas  most  mutual 
funds  pay  for  these  services  directly 
bom  hind  assets. 
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3.  Applicants  request' an  exemption 
on  behalf  of  themselves,  the  portfolios 
of  PFAMCo  Funds,  and  any  other  open- 
end  investment  company,  or  portfolio 
thereof,  that  may  be  established  in  the 
future  that  is  advised  or  administered  by 
PFAMCo  (or  any  entity  controlling, 
controlled  by,  or  imder  common  control 
with  PFAMCo)  or  for  which  the 
Distributor  (or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Distributor)  serves  as  principal 
underwriter  and  that  becomes  part  of 
the  same  "group  of  investment 
companies,"  as  that  term  is  defined  in 
rule  lla-3  (collectively,  the  "Funds"). 
Pursuant  to  the  requested  exemption, 
each  Fund  would  be  able  to  offer 
multiple  classes  of  shares  that  would  be 
identical  in  all  respects  to  shares  of  the 
other  classes  of  shares  of  the  Fund, 
except  for  class  designation,  the 
allocation  of  certain  expenses,  voting 
rights,  and  exchange  privileges. 

4.  Applicants  propose  that  each  Fund 
would  enter  into  an  agreement  (the 
"Administration  Agreement")  with  its 
administrator,  which  may  be  PFAMCo 
or  another  person,  for  the  provision  or 
procurement  of  the  administrative  and 
other  services  necessary  for  the  ordinary 
operation  of  the  Fund.  These  services 
would  include  transfer  agency, 
custodian,  recordkeeping,  dividend 
disbursing,  auditing,  and  ordinary  legal 
services.  The  administrator  would 
provide  or  procure  such  services  for  a 
fee  (the  "Administration  Fee")  to  be 
agreed  upon  by  the  administrator  and 
the  Fund.  The  Administration 
Agreement  will  provide  that  the  services 
that  are  rendered  to  the  Fund  will  be 
rendered  to  each  class  of  the  Fund,  and 
each  such  class  will  be  obligated  to  pay 
the  applicable  Administration  Fee. 

5.  Any  services  required  for  the 
operation  of  a  class  in  addition  to  those 
provided  in  the  Administration 
Agreement  would  be  provided  for  in  a 
separate  agreement  or  addendum  (the 
"Class  Addendum").  Under  the  Class 
Addendum,  the  Fund's  administrator 
would  provide  or  procure  the  services 
contracted  for  in  the  Class  Addendum 
for  a  specified  fee  (the  "Class 
Addendum  Fee").  The  services  rendered 
under  the  Class  Addendum  will  relate 
only  to  the  class  or  classes  specified  in 
that  Class  Addendum,  and  only  such 
class  or  classes  shall  be  obligated  to  pay 
the  Qass  Addendum  Fee.  Different 
classes  may  have  different  Class 
Addenda,  each  of  which  would  reflect 
the  different  servicing  needs  of  those 
classes  that  require  service  beyond  that 
provided  in  the  Administration 
Agreement.  If  a  class  is  offered  in 
connection  with  a  12b-l  plan,  the 
expenses  payable  for  distribution 


services  would  not  be  included  in  a 
Qass  Addendum,  but  would  be  payable 
under  a  separate  12b-l  agreement.  A 
class  could  have  a  12b-l  plan  and  a 
Class  Addendimi. 

6.  Each  Fund  could  offer  one  class 
(the  "Institutional  Qass")  solely  to 
pension  and  profit  sharing  plans, 
employee  benefit  trusts,  endowments, 
fouiKlations,  corporations,  other 
institutions,  aiKi  high  net  worth 
individuals.  The  Institutional  Class 
would  be  similar  or  identical  to  the 
shares  currently  offered  by  PFAMCo 
Funds.  There  would  be  no  sales  charge 
imposed  on  the  purchase  and 
redemption  of  shares  of  the  Institutional 
Class,  and  no  12b-l  fees.  There  would 
be  a  significant  minimum  initial 
investment,  which  currently  is  $200,000 
for  PFAMCo  Funds.  Applicants 
anticipate  that  the  Institutional  Class 
will  be  the  only  class  vtithout  a  Class 
Addendum;  all  of  the  administrative 
services  for  the  Institutional  Class 
would  be  provided  imder  the 
Administration  Agreement. 

7.  Each  Fund  could  offer  one  class 
(the  "Benefit  Plan  Class")  only  to 
qualified  or  nonqualified  employee 
benefit  plans.  In  addition  to  the  services 
provided  under  the  Administration 
Agreement,  a  Fund's  administrator 
would  provide  or  procure  additional 
administrative  and  recordkeeping 
services  necessary  for  the  employee 
benefit  plans  to  invest  in  the  Funds.  The 
administrator  would  charge  a  Class 
Administration  Fee  for  the  services, 
which  fee  is  expected  to  be  no  more 
than  35  basis  points  of  the  net  assets 
attributable  to  the  Benefit  Plan  Class. 
The  services  are  Umited  to:  furnishing 
participant  sub-accounting;  maintaining 
separate  records  for  each  plan; 
assistance  in  processing  purchase  and 
redemption  transactions;  disb\irsing  or 
crediting  to  the  plans  and  maintaining 
records  of  all  proceeds  of  redemptions 
of  shares  and  all  other  distributions  not 
reinvested  in  shares;  preparing  and 
transmitting  to  the  plans,  plan 
participants,  or  the  trustees  of  the  plans 
periodic  accoimt  statements,  and  the 
integration  of  such  statem^its  with 
those  of  other  transactions  and  balances 
in  other  accounts  of  the  plan  or 
participant;  transmitting  to  the  plans 
prospectuses,  proxy  matwials.  reports, 
and  other  information  required  to  be 
sent  to  shareholders  under  the  federal 
securities  laws;  transmitting  to  the 
transfer  agent  purchase  orders  and 
redemption  requests  placed  by  the 
plans;  transmitting  to  a  Fund  or  its 
agents  periodic  reports  necessary  to 
enable  the  Fund  to  comply  with  state 
Blue  Sky  requirements;  transmitting  to 
the  plans  or  the  trustees  of  the  plans 


confirmations  of  purchase  orders  and 
redemption  requests  placed  by  the 
plans;  maintaining  all  account  balance 
information  for  the  plans  and  daily  and 
monthly  purchase  simunanes  expressed 
in  shares  and  dollar  amounts:  and 
preparing,  filing,  and  transmitting  all 
federal,  state,  and  local  gcvenunent 
reports  and  returns  as  required  by  law 
with  respect  to  each  account  maintaixted 
on  behalf  of  a  plan;  [woviding 
information  to  plans  and  paitidpants 
about  a  Fund  and  its  pottfoUos;  and 
maintaining  account  designations  and 
addresses. 

8.  A  Fund  may  offer  Benefit  Plan 
Classes  whose  shares  only  are  offered  to 
quahfied  retirement  plans  for  which  a 
trustee  is  vested  with  investment 
discretion  as  to  plan  assets  ("Excluded 
Classes")  by  means  of  a  separate 
prospectus.  The  Excluded  Qasses  do 
not  iiKJude  Benefit  Plan  Classes  whose 
shares  are  offered  to  self-directed  plans 
in  which  an  individual  plan  benenciaiy 
can  make  an  investment  decision.  As  a 
result,  there  will  be  no  overlap  between 
the  investors  eUgibie  to  invest  on  their 
own  behalf  in  Excluded  Classes  and  any 
other  class  of  a  Fund. 

9.  Each  Fund  may  offer  one  class  of 
shares  (the  "Administrative  Services 
Qass")  to  the  clients,  members,  or 
customers  of  banks,  brokerHdealers, 
consultants,  administrators,  and  other 
financial  instituticms  ("Organizations"), 
which  would  provide  certain  services  to 
their  customers  who  purchase  shares  of 
the  Administrative  Services  Class. 
Arrangements  between  the 
administrator  and  the  Fund  relating  to 
such  additional  services  are 
"Administrative  Services 
Arrangements."  The  administrator 
would  either  provide  these  additional 
services  directly  or  would  procure  these 
services  by  entering  into  agreements 
with  the  Organizations.  The  services 
would  be  limited  to:  recei\ing. 
aggregating,  and  processing  shareholder 
orders;  furnishing  shareholder  sub- 
accounting;  providing  and  maintaining 
elective  shareholder  services  such  as 
check  writing  and  wire  transfer  services; 
providing  and  maintaining  pre- 
authorized  investment  plans; 
communicating  periodically  with 
shareholders;  acting  as  the  sole 
shareholder  of  record  and  nominee  for 
shareholders;  maintaining  account 
records  for  shareholders;  answering 
questions  and  handling  correspondence 
from  shareholders  about  their  accounts; 
issuing  confirmations  for  transactions 
by  shareholders;  and  performing  similar 
account  administrative  services. 

10.  Each  Fund  also  could  offer  classes 
with  a  12b-l  plan  (the  "12h-l 
Classes  ").  Under  a  12b-l  plan,  a  Fund 
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would  enter  into  agreements  with 
certain  financial  institutions  ("Service 
Agents")  providing  for  distribution  or 
distribution  assistance  of  the  shares  of 
the  12b-l  Class.  A  Fund  typically 
would  make  payments  (the  "12b-l  Plan 
Payments")  to  the  Distributor  or  the 
Service  Agent  for  such  services. 

11.  The  Funds  may  in  the  future  offer 
classes  in  addition  to  those  described 
above,  provided  the  Funds  met  the 
conditions  imposed  in  any  order  of  the 
SEC  granting  the  requested  relief. 

12.  The  net  asset  value  of  all  shares 
of  a  Fund  would  be  computed  on  the 
same  days  and  at  the  same  times.  The 
gross  income  of  a  Fund  would  be 
allocated  to  each  class  on  the  basis  of 
the  relative  net  assets  of  each  class. 
Expenses  specifically  attributable  to  the 
particular  class  ("Class  Expenses")  and 
12b-l  Plan  Payments  would  be  charged 
directly  to  the  particular  class  to  which 
they  are  attributable.  Class  Expenses 
would  consist  of  fees  under  a  Class 
Addendum  that  relates  to  the  class; 
litigation  and  indemnification  expenses, 
if  any.  relating  solely  to  one  class:  and 
fees  of  independent  directors/trustees 
("trustees")  incurred  as  a  result  of  issues 
relating  to  one  class.  Class  Expenses 
will  be  limited  to  those  above,  and  the 
fees  under  a  Class  Addendum  will  be 
limited  to  fees  payable  for  services  set 
forth  in  the  description  of  the  Class 
Addenda  for  the  Benefit  Plan  Class  and 
the  Administrative  Services  Class. 
Expenses  incuned  by  a  Fund  not 
attributable  to  a  particular  class  would 
be  subtracted  from  the  gross  income  on 
the  basis  of  the  relative  net  assets  of 
each  class  of  the  Fund.  Such  expenses 
include  litigation  and  indemnification 
expenses,  if  any,  relating  to  a  Fund, 
independent  trustees'  fees,  and  fees 
under  the  applicable  Administration 
Agreement. 

13.  Because  any  12b-l  Plan  Payments 
and  any  Class  Expenses  that  would  be 
borne  by  a  class  of  shares  may  vary  for 
each  class,  the  net  income  of  (and 
dividends  payable  to)  each  class  may 
vary  from  that  of  the  other  class  or 
classes  of  the  same  Ftind.  Accordingly, 
for  Funds  that  do  not  declare  dividends 
daily  (such  as  non-money  market 
funds),  the  net  asset  value  per  share 
attributable  to  each  class  would  differ 
between  dividend  declaration  dates. 

14.  Applicants  also  request  an 
exemption  to  permit  the  Funds  to  assess 
a  CDSC  on  redemptions  of  shares  of  a 
12b-l  Class.  The  CDSC  will  not  be 
imposed  on  redemptions  of  shares  that 
were  purchased  after  a  specified  period 
prior  to  the  redemption,  which  is 
expected  to  be  six  years,  or  on  CDSC 
shares  derived  from  reinvestment  of 
dividends  and  distributions. 
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Furthermore,  i  lo  CDSC  will  be  imposed 
on  an  amount  that  represents  an 
increase  in  tht  value  of  the 
shareholder's  i  iccount  resulting  from 
capital  apprec  ation  above  the  amount 
paid  for  the  sh  ares.  In  addition,  no 
CDSC  will  be  mposed  on  shares 
purchased  prii  »r  to  any  order  granting 
the  requested  i  (xemption. 

15.  the  am  Aint  ot  the  CDSC  will  be 
calculated  as  tne  lesser  of  the  amount 
that  represent^  a  specified  percentage  of 
the  net  asset  vfclue  of  the  shares  at  the 
time  of  purcha  se  or  the  time  of 
redemption.  Ii  determining  the 
applicability  a  id  rate  of  any  CDSC,  it 
will  be  assum(  d  that  redemption  is 
made  first  of  s  lares  or  amounts 
representing  c  ipital  appreciation,  or 
reinvestment  <  f  dividends  and  capital 
gain  distributi  >ns.  Other  shares  or 
amounts  then  vould  be  considered  to  be 
redeemed  in  tlie  order  purchased, 
unless  the  Fur  d  chose  to  redeem  in 
another  order  hat  would  result  in  a 
lower  sales  lo«  d.  This  will  result  in  the 
charge,  if  any,  aeing  imposed  at  the 
lowest  possibl  j  rate.  In  all  cases,  the 
sum  of  any  fro  it-end  sales  charge,  asset- 
based  sales  ch  irge.  shareholder  services 
charge,  and  CI  iSC  will  not  exceed  the 
maximum  sale  s  charge  provided  for  in 
article  ID,  sect  on  26(d)  of  the  Rules  of 
Fair  Practice  o "  the  National  Association 
of  Securities  C  ealers.  Inc. 

16.  No  CDS( !  will  be  imposed  in 
connection  wi  h  an  exchange  privilege 
whereby  an  in  /estor  exchanges  CDSC 
shares  of  a  Fui  d  for  CDSC  shares  of 
another  Fund.  All  exchanges  would  be 
effiected  in  ace  jrdance  with  rule  lla-3. 

17.  The  Fun  Is  request  the  ability  to 
waive  the  CDJ  C  in  connection  with  (a) 
redemptions  b  ^  officers,  directors, 
trustees,  and  employees  of  Pacific 
Mutual  Life  In  mrance  Company,  and 
any  of  its  aiTili  ites.  end  such  persons' 
immediate  fan  ilies,  (b)  involuntary 
redemptions  e  fected  pursuant  to  the 
Fund's  right  to  liquidate  shareholder 
accounts  havii  ig  an  aggregate  net  asset 
value  of  less  tl  an  the  minimum  accoimt 
balance  set  for  h  in  the  Fund's  then- 
current  prospe  :nus,  and  (c)  total  or 
partial  redemp  lions  made  in  connection 
with  the  follov  ang  distributions 
permitted  to  bi  i  made  under  the  Internal 
Revenue  Code  ("Code")  from  an  IRA  or 
other  qualified  retirement  plan:  (i)  Any 
redemption  injconnection  with  a  lump 
sum  or  other  d  istribution  following 
retirement,  or,  in  the  case  of  an  IRA  or 
Keogh  Plan  or  j  custodial  account 
pursuant  to  se(  lion  403(b)(7)  of  the 
Code,  after  atti  ining  age  59V2;  and  (ii) 
any  redemptio  i  that  results  from  a  tax- 
free  return  of « n  excess  contribution 
pursuant  to  sei  ition  408(d)(4)  or  (5)  of 
the  Code,  or  fr  )m  the  death  or  disability 


of  the  employee  (see  sections  72(m)(7) 
and  408(fi(3)  of  the  Code).  As  an 
alternative  to  waiver  category  (c),  and  if 
the  trustees  of  the  Fund  determine  to 
adopt  this  alternative,  the  Fund  could 
waive  the  CDSC  with  respect  to  any 
partial  or  complete  in  connection  with 
a  distribution  following  retirement 
under  a  tax-deferred  retirement  plan  or 
attaining  age  70  Vz  in  the  case  of  an  IRA 
or  Keogh  Plan,  or  custodial  account 
resulting  from  the  tax-free  return  of  an 
excess  contribution  to  an  IRA. 

18.  Applicants  also  could  provide  a 
pro  rata  credit  paid  by  the  Fund's 
distributor  for  any  CDSC  paid  in 
connection  with  a  redemption  of  shares 
followed  by  a  reinvestment  effected   ■ 
within  a  specified  period  after  the 
redemption.  To  effect  this  credit,  the 
distributor  would  purchase  additional 
shares  for  the  account  of  an  investor 
who  reinvests  the  redemption  proceeds 
on  which  a  CDSC  was  paid,  in  an 
amount  equal  to  the  CDSC  charged  on 
the  redemption. 

Applicants'  Legal  Analysis 

1.  Applicants  requests  an  exemption 
under  section  6(c)  from  sections  18(f)(1), 
18(g),  and  18(i)  to  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  accounting  and 
bookkeeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Funds'  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  In  addition,  applicants  believe  that 
the  establishment  of  a  multi-class 
distribution  system  with  the  proposed 
fee  structure  benefits  shareholders  by 
providing  predictability  of  expenses  and 
ease  of  understanding  the  expenses  that 
will  be  paid.  The  proposed  arrangement 
provides  an  additional  choice  for 
investors  to  whom  such  predictability  is 
important.  The  structure  makes  a  party 
other  than  the  Fund  assume  the 
economic  risks  of  paying  a  Fund's 
operating  expenses  during  the  start-up 
phase,  and  bear  the  expenses  of 
providing  services  to  the  classes. 

3.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  22(c),  and 
22(d),  and  rule  22c-l,  to  assess  and, 
under  certain  circumstances,  waive  a 


CDSC  on  redemptions  of  shares. 
Apphcants  believe  that  their  request  to 
permit  the  CDSC  arrangement  would 
place  the  purchaser  in  a  better  position 
than  if  a  sales  load  were  imp>osed  at  the 
time  of  sale,  since  the  shareholder  may 
have  to  pay  only  a  reduced  sales  charge, 
or  no  sales  charge  at  all. 

Applicant's  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  exemption  shall 
be  subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund,  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  between  the 
classes  of  shares  of  a  Fund  relate  solely 
to:  (a)  The  impact  of  the 
disproportionate  12b-l  Payments  and 
Class  Expenses:  (b)  voting  rights  as  to 
matters  exclusively  affecting  one  class 
of  shares;  (c)  exchange  features;  and  (d) 
class  designation  differences.  Any 
additional  incremental  expenses  not 
specifically  identified  above  which  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  SEC  pursuant  to  an 
amended  order  or  other  relief  from  the 
SEC. 

2.  The  trustees  of  PFAMCo  Funds  and 
of  any  subsequently  created  Funds, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of 
muhiple  classes  of  shares  (the  "Multi- 
Class  System").  The  minutes  of  the 
meetings  of  the  trustees  regarding  the 
deliberations  of  the  trustees  %vith  respect 
to  the  approvals  necessary  to  implement 
the  Multi-Class  System  will  reflect  in 
detail  the  reasons  for  the  trustees' 
determination  that  the  proposed  Multi- 
Class  System  is  in  the  best  interests  of 
the  Fimds  and  their  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  the  relevant  Fund,  including 
a  majority  of  the  independent  trustees. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Qass 
Expenses  shall  provide  to  such  Fund's 
trustees,  and  the  trustees  shall  review,  at 
least  quarterly  after  such  initial 
determination*  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  The  board  of  trustees  of  each  Fund, 
including  a  majority  of  the  independent 
trustees,  will  review  the  services  to  be 
provided  and  fiaes  to  be  charged  to  a 
class  pursuant  to  a  proposed  Class 
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Addendum,  and  will  make  a 
determination  (i)  that  the  Class 
Addendum  is  in  the  best  interests  of  the 
class  of  the  Fimd  subject  to  the  Class 
Addendum  and  the  shareholders  of  the 
class;  (ii)  that  the  fees  charged  to  the 
class  by  the  administrator  in  relation  to 
the  services  to  be  provided  to  the  class 
under  the  Class  Addendum  are  fair  and 
reasonable;  and  (iii)  that  the  services  to 
be  provided  for  the  class  and  the  Class 
Administration  Fee  to  be  charged  for 
such  services  are  reasonably  designed  so 
that  such  services  that  benefit  only  a 
class,  as  oppxwed  to  the  Fund  generally, 
would  augment  (and  not  be  duphcative 
of)  services  rendered  to  the  Fimd 
pursuant  to  the  Administration 
Agreement.' 

5.  On  an  ongoing  basis,  a  Fund's 
trustees,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  trustees,  including 
a  majority  of  the  independent  trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eUminate  any  such 
conflicts  that  may  develop.  Each  Fund's 
investment  adviser,  sub-investment 
adviser  (if  any),  administrator  (if 
separate),  and  distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  trustees.  If  a 
conflict  arises,  the  adviser  and  the 
distributor  at  their  own  cost  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

6.  The  Administrative  Services 
Arrangements  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l. 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

7.  The  trustees  of  each  Fund  will 
receive  quarterly  and  annual  statements 
concerning  expenditures  of  a  Fund  or 
class  thereof  pursuant  to  12b-l  plans 
and  Administrative  Services 
Arrangements  complying  with 
paragraph  (b)(3)(ii)  of  rufe  12b-l.  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 


>  Applicant!  represent  that  to  Muble  tb«  board  to 
make  such  dciwminatioiu.  the  board  %vould  be 
provided  with  infannatiaa  regardii^  ell  of  the 
expenee*  home  by  the  Admlubtrator  in  providii^ 
or  procuring  services  (or  each  dau. 


presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exeitase 
of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  writh 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that 
payments  made  by  a  class  under  its 
12b-l  plan  or  administrative  fees,  and 
any  Class  Expenses  will  be  borne 
exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendered  a  report  to 
applicants,  which  has  been  provided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  aimually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  property. 
The  reports  of  the  Expert  will  be  filed 

as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  applicants  (which 
applicants  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  by  a  senior 
member  of  the  Envision  of  Investment 
Management.  Umited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  proceaures  placaa  in 
operation"  and  ongoing  reports  will  be 
"reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  Statement  of  Accounting 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  frtm  time  to  time. 

10.  Applicants  hav«  adequate 
facilities  in  place  to  ensure 


8496 


Federal  Register  /  Vol.  59,  No.  35 


implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among  the 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  9  above  and  vtrill  be  concurred 
with  by  the  Exf>ert  or  an  appropriate 
substitute  Expert  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  9  above. 
Applicants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  conoured  in  by 
the  Expert,  or  appropriate  substitute 
Expert. 

11.  The  prospectus  of  each  class  of  a 
Fund  will  contain  a  statement  to  the 
effect  that  a  salesperson  or  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  that  Fund. 

12.  The  distributor  will  adopt 
compliance-standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  conform  to  such 
standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 

Purchase  shares  of  the  Excluded  Classes 
a  sold  only  shares  of  the  Excluded 
Classes,  rather  than  any  other  class  of 
shares  offered  by  the  Fund. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines  to 
be  furnished  to  the  trustees. 

14.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  CDSCs,  and  exchange  privileges  (if 
any)  applicable  to  each  class  of  shares 
in  each  prospectus,  regardless  of 
whether  each  class  of  shares  are  offered 
through  each  prospectus,  except  that 
such  disclosure  need  not  be  made  with 
respect  to  any  Excluded  Classes. 
Excluded  Classes  will  be  offered  solely 
pursuant  to  a  separate  prospectus.  Each 
prospectus  for  Excluded  Classes  will 
disclose  the  existence  of  the  Fund's 
other  classes,  and  the  prospectuses  for 
the  Fund's  other  classes  will  identify 
the  persons  eligible  to  purchase  snares 
of  the  Excluded  Classes.  Each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all  other 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
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whole  generally  ar  d  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  p  epared  on  a  per  class 
basis  with  respect  o  all  classes  of  shares 
of  such  Fund.  To  t  le  extent  that  any 
advertisement  or  si  iles  literature 
describes  the  expei  ises  or  performance 
data  applicable  to  i  iny  class  of  shares,  it 
will  also  disclose  t  le  respective 
expenses  and/or  p(  rformance  data 
applicable  to  all  ot  ler  classes  of  shares, 
except  the  Exclude  d  Classes. 
Advertising  materi  ils  reflecting  the 
expenses  or  perfor  nance  data  for  an 
Excluded  Class  wi  1  be  available  only  to 
those  persons  eligi  )le  to  purchase  that 
class.  The  informa  ion  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  a  Fund's 
net  asset  value  or  public  offering  price 
will  present  each  dass  of  shares 
separately,  except  or  the  Excluded 
Classes. 

15.  Applicants  a  Juiowledge  that  the 
grant  of  the  reques  ed  exemptive  order 
will  not  imply  SEC  approval, 
authorization  of  or  acquiescence  in  any 
particular  level  of  jayments  that 
applicants  may  mmae  pursuant  to  any 
Administration  Af  reement.  Class 


Addendum,  or  anj 


reliance  on  the  ex(  mptive  order. 

16.  Applicants  v  ill  comply  with  the 
provisions  of  prop  )sed  rule  6c-10  imder 
the  Act  (see  Invest  nent  Company 
Release  No.  16619  (Nov.  2, 1988)),  as 
such  rule  is  cuxren  tly  proposed  and  as 
it  may  be  repropos  »d,  adopted  or 
amended. 


Division  of  Investment 
lelegated  authority. 


For  the  SEC.  by  thi 
Management,  under 
Margaret  H.  McFarl^nd, 
Deputy  Secretary. 
IFR  Doc.  94-3876  Fifed  2-18-94;  8:45  ami 
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Ttie  Travelers  Fur  d 
Contracts;  Application 

February  14, 1994. 
AGENCY:  Seciuitiei 
Commission  ("SE( 
ACTION:  Notice  o 
order  imder  the 
Act  of  1940  (the  " 


APPLICANT:  The  Travelers 
Variable  Contracts  ( 


RELEVANT  1940 
requested  under 
Act. 


SUMMARY  OF  APPLICATION: 
seeks  an  order  dec  aring 
ceased  to  be  an  ini  estment 
defined  by  the  19^  Act 


12b-l  plan,  in 


B-1  for  Variable 
for  Order 


and  Exchange 
"  or  "Commission"), 
ication  for  an 
Investment  Company 
940  Act"). 


fippli 


Fimd  B-1  for 
"Applicant"). 
ACTjSECnON:  Order 
section  8(f)  of  the  1940 


:  Applicant 
that  it  has 
company  as 


RUNG  DATE:  The  application  was  filed 
on  December  8, 1993,  and  amended  on 
January  27, 1984. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  11, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiuv 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant, 
One  Tower  Square,  Hartford, 
Connecticut  06183. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  on 
(202)  272-2676,  or  Michael  V.  Wible, 
Si>ecial  Counsel,  on  (202)  272-2060, 
Office  of  Insurance  Products  (Division 
of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  diversified  open-end 
management  company,  is  a  Separate 
Account  formed  under  Connecticut 
insurance  laws  by  The  Travelers 
Insurance  Company  ("Travelers"),  a  life 
insurance  company  domiciled  in 
Connecticut 

2.  On  July  3, 1975,  Applicant  filed  a 
Notice  of  Registration  on  Form  N-8B-1 
under  section  8(b)  of  the  1940  Act  (File 
No.  811-2583)  and  a  Registration 
Statement  on  Form  S-5  under  the 
Securities  Act  of  1933  (File  No.  2- 
54173)  to  register  units  of  interest  of 
variable  annuity  contracts  ("Contracts"). 
Applicant's  Registration  Statement 
became  effective  on  April  30, 1976.  The 
initial  public  offering  commenced  on 
May  1, 1976. 

3.  On  November  19, 1993,  the 
Contracts  were  exchanged  for  another 
Travelers'  variable  aimuity  contract 
("New  Contract")  pursuant  to  an  offer  of 
exchange  extended  by  Travelers  to 
Contractowners  on  September  10, 1992. 
All  Contractowners  contacted  either 
consented  to  the  offer  to  exchange  or 
surrendered  their  contracts.  The  New 


Contract  has  as  an  investment  option 
The  Travelers  Quality  Bond  Account  for 
Variable  Annuities  ("Account  QB"). 
Account  QB  is  an  investment  company 
with  identical  investment  objectives, 
adviser  and  management  fees  as  that  of 
the  Applicant.  All  units  in  AppUcant 
held  under  the  existing  contracts  were 
exchanged  for  units  of  equal  value  in 
Account  QB  under  the  New  Contract. 
The  offer  of  exchange  was  made  in 
compliance  with  Rule  lla-2  under  the 
1940  Act.  All  portfolio  securities  of  the 
Applicant  were  transferred  to  Account 
QB,  valued  on  the  basis  of  net  asset 
values  of  the  securities  as  determined  in 
accordance  with  the  methods  set  forth 
in  the  Statement  of  Additional 
Information  of  the  Applicant  and 
Account  QB.  No  brokerage  commissions 
were  paid.  The  transfer  of  portfolio 
seauities  was  made  pursuant  to  a 
Commission  order  under  section  17(b) 
granting  an  exemption  fit)m  Section 
17(a)  of  the  1940  Act.  (Release  No.  IC- 
19232.  File  No.  812-8172.) 

4.  As  of  November  18, 1993. 
Applicant  had  630,239.9891  units  of 
interest  outstanding  and  net  assets  of 
$2,773,229.14.  representing  4.388301 
Contracts  issued  prior  to  December  23, 
1983  and  4.284953  Contracts  issued 
subsequent  to  that  date. 

5.  Any  expenses  connected  with  the 
offer  of  exchange  or  the  liquidation  of 
the  Applicant  will  be  paid  by  Travelers. 

6.  Applicant  has  not  remaining  assets, 
and  no  debts  or  liabilities  remain 
outstanding.  No  distributions  were 
made  to  Applicant's  security  holders. 
AppUcant  is  not  a  party  to  any  litigation 
or  administrative  proceedings.  There  are 
no  security  holders  of  Applicant. 

7.  Applicant  is  not  now  engaged  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

9.  Travelers  intends  to  notify  the 
Connecticut  and  New  York  Insurance 
Departments,  each  having  approved  the 
transfer  of  assets,  that  it  no  longer 
intends  to  utilize  the  Applicant  as  a 
separate  account. 

10.  Applicant  has  made  on  a  timely 
basis  all  filings  required  on  Form  N- 
SAR.  Applicant's  last  filing  on  Form  N- 
SAR  for  Uie  period  ended  June  30, 1993, 
was  made  on  or  before  August  30. 1993. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc  94-3877  Filed  2-18-94;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Request  for  Comments  Concerning 
Foreign  Government  Discrimination  in 
Procurement 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  request  for  public 

comments. 


SUMMARY:  This  notice  requests  written 
submissions  from  the  public  concerning 
discrimination  against  United  States 
products  and  services  by  foreign 
governments  in  their  procurement 
practices.  This  information  will  be  used 
in  compiling  the  annual  report  on 
foreign  discrimination  in  government 
procurement  specified  by  section  305  of 
the  Trade  Agreements  Act  of  1979 
(Trade  Agreements  Act),  as  amended  by 
Title  Vn  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C 
2515). 

Section  305  of  the  Trade  Agreements 
Act  requires  the  President  to  submit  an 
annual  report  on  the  extent  to  which 
foreign  countries  discriminate  against 
United  States  products  or  services  in 
making  government  procurements.  In 
the  annuial  report,  the  President  is 
required  to  identify  any  countries  that: 

(a)  Are  signatories  to  the  GATT 
Agreement  on  Government  Pnxnirement 
(Agreement)  and  are  not  in  compliance 
with  the  requirements  of  the  Agreement; 

(b)(i)  Are  signatories  to  the 
Agreement;  (ii)  are  in  compliance  with 
the  Agreement,  but  maintain  a 
significant  and  persistent  pattern  or 
practice  of  discrimination  in  the 
government  pnxnirement  of  products  or 
services  from  the  United  States  not 
covered  by  the  Agreement,  which 
results  in  identifiable  harm  to  U.S. 
business;  and  (iii)  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  United  States 
Government;  or 

(c)  Are  not  Signatories  to  the 
Agreement  and  maintain  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  in  government 
procurement  of  products  or  services 
from  the  United  States,  which  results  in 
identifiable  harm  to  U.S.  business,  and 
whose  products  or  services  are  acquired 


in  significant  amounts  by  the  United 
States  Government. 

The  functions  vested  in  the  President 
under  Section  305  of  the  Trade 
Agreements  Act  were  delegated  to  the 
United  States  Trade  Representative 
(USTR)  pursuant  to  Section  4-101  of 
Executive  Order  12661  (54  FR  779). 
DATES:  Submissions  containing  the 
information  described  below  must  be 
received  on  or  before  March  15, 1994 
ADDRESSES:  Comments  must  be 
submitted  to  the  Executive  Secretary. 
Trade  Policy  Staff  Committee,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street  NW.,  Washington,  DC 
20506,  and  must  include  not  less  than 
twenty  (20)  copies.  Submissions  will  be 
available  for  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
at  the  top  of  the  cover  page  or  letter  and 
each  succeeding  page  and  must  be 
accompanied  by  a  nonconfidential 
simimary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elena  Bryan  (202-395-5097)  or  Mark 
Linscott  (202-395-3063).  Office  of 
GATT  Affairs,  or  Laiu-a  B.  Sherman 
(202-395-3150).  Office  of  the  General 
Counsel,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street  NW., 
Washington,  DC  20506. 

SUPPI.EMENTARY  INFORMATION:  Section 

305  of  the  Trade  Agreements  Act 
requires  an  annual  report  to  be 
submitted  no  later  than  April  30, 1993 
to  the  appropriate  Committees  of  the 
House  of  Representatives  and  the 
Senate.  The  USTR  is  required  to  request 
consultations  with  any  countries 
identified  in  the  report  to  obtain  their 
compliance  with  the  Agreement  or  the 
elimination  of  their  discriminatory 
proQirement  practices. 

I5STR  invites  submissions  from 
interested  parties  concerning  foreign 
government  procurement  practices  that 
should  be  considered  in  developing  the 
annual  report.  Pursuant  to  section 
305(d)(5)  of  the  Trade  Agreements  Act. 
submissions  are  sought  from  any 
interested  parties  in  the  United  States 
and  in  countries  that  are  signatories  to 
the  Agreement,  as  well  as  in  other 
foreign  countries  whose  products  or 
services  are  acqmred  in  significant 
amounts  by  the  United  States 
Government. 

Each  submission  should  provide,  in 
order,  the  following  general 
information:  (1)  The  party  submitting 
the  information;  (2)  the  foreign  country 
or  countries  that  are  the  subject  of  the 


subnussion  and  the  entities  of  each 
subject  country's  goveiBiiieat  whose 
practices  am  being  identified,  and  (3) 
the  U.S.  praduds  or  services  that  are 
affected  by  the  iMD-OGOipliance  or 
discriTninatimi 

Each  submission  should  provide,  in 
order,  the  following  specific  information 
on  non-compliance  wi  A  ^m  Agreement 
or  discrimination:  (1)  The  circumstances 
under  which  discrimination  has 
occurred,  including  information 
regarding  ^le  date  and  netxire  of 
procarement(s)  where  discrimination 
was  encoontered;  (2)  policies  or 
practices  wfaidi  are  deemed  to  be 
discriminatory  fwhere  possible,  incinde 
copies  of  discriminatory  laws,  policies 
or  regulations),  and  (3)  tiie  extent  to 
whidi  noncompliance  with  the  Code  or 
discrimination  has  impeded  the  ability 
of  U.S.  suppliers  to  participate  in 
^  procurements  on  terms  comparable  to 
those  available  to  suppliers  of  the 
country  in  question  when  they  are 
seeking  to  sell  goods  or  services  to  the 
United  States  Government.  Wherever 
possible,  submissions  should  address 
the  extent  to  which  countries  identified: 
(i)  Use  Bole-sourdog  or  otherwise 
noncompetitive  procedures  for 
procurements  that  could  have  been 
conducted  using  competitive 
procedures;  (ii)  conduct  what  normally 
would  have  been  one  procurement  as 
two  or  more  procurements,  in  order  to 
decrease  the  anticipated  contact  value 
below  the  Agreement's  value  threshold 
or  to  make  the  procurement  less 
attractive  to  U.S.  bxisinesses;  (iii) 
announce  procurement  opportunities 
without  adequate  iua»  lor  U.S. 
businesses  to  submit  bids,  and  <iv) 
employ  specifications  in  such  a  way  as 
to  limit  the  ability  of  VS.  suppliers  to 
participate  in  procurements. 

Finally,  each  submission  should:  (1) 
Identify  requirements  of  the  Agremnent 
which  are  no<  bmng  observed  by  the 
country  identified  or  describe  how  the 
country  identified  has  maintained  a 
significant  and  persistent  pattern  or 
practice  of  tfisdimination  in 
govenunent  procurement  of  non-Code- 
Covered  goods:  (2)  identify  die  specific 
impact  of  the  discriminatory  policy  or 
practice  on  United  States  businesses 
(inclucfing  an  estimate  of  the  valoe  of 
market  opportunities  lost  and,  if  any, 
the  cost  of  preparing  bids  which  are 
rejected  during  the  course  of  a 
prooirement  evaluation  for 
discriminatory  reasons},  and  (3) 
describe  the  extent  to  which  the 
products  or  services  of  the  country 
identified  are  aa^iired  in  significant 


amounts  by  ^be  United  States 

Government 

Frederick  L.  Mont^mery, 

Chainnan,  Trade 
IFR  Doc.  94-3812 
BlUJNe  COOC  tllO-MMi 


P  ilicy  Staff  Committee, 
1  iled  2-l»-94: 6:45  am] 


Air  ^arrier 


Notice  of  A| 

of  Public  Convenience 

andForelgii 

Undar  Subpart 

EfKfod  FobniMy  1 

The  following 
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DEPARTMENT  QF  TRANSPORTATION 

•  forCeilificales 
and  Necessity 
Panntts  RIad 
During  Ma  Waak 
1.1994 


I  \pplications  for 
Certificates  of  Pu  ilic  Convenience  and 
Necessity  and  Ft  reign  Air  Carrier 
Permits  were  file  d  under  Subpart  Q  of 
the  Department  (  f  Transportation's 
Procedural  Regu  ations  (See  14  CFR 

' .  The  due  date  for 
Answers,  Confb^ing  Applications,  or 
Moticms  to  Mod^  Sa>pe  are  set  fortii 
below  for  each  atoplication.  Folfowing 
the  Answer  peril  id  DOT  may  procere  the 
application  by  ei  ipedited  procedures. 
Such  procedure!  may  consist  of  the 
adoption  of  a  shi  tw-cause  order,  a 
tentative  order,  4  r  in  appropri^e  cases 
a  final  order  wit!  tout  further 


Docket  Aftimber:  49409 

Date  filed:  FebniBry  9. 1994 

Due  Date  for  An.  iwers.  Conforming 
Applicatioai,  tr  Motion  to  Modify 
Scope:  March  >,  1994 

Descnptioa:  Ap|  tlication  of  Evergreen 
fntematioaal  Airiines.  Ina  pursuant 
to  Section  40aaf  the  Act  and  Subpart 
Q  of  the  RogoMians,  api^ies  for  a 
new  or  amencfcd  certificate  of  puhiic 
convenience  aid  necessity  to  engage 
in  foreign  air  nnsportatioo  of 
property  and  i  aail  between  the  U.S. 
and  Russia  an  1  beyond  to  Qiina, 
Hoi^  Kong.  S  tuth  Korea.  Singapore 
and  Taiwan. 

nqrllisT.Kasrlar, 

Chief,  Documentaky  Services  Division. 


IFR  Doc.  94-3827 


r'iled  2-18-94;  8:45  am] 


CoastQuard 

[CQOO2-04-O1Q] 

Sacond  Coast  (|uard  Distrtct  Industry 
Day 

AGENCY:  Coast  C&urd.  DOT. 
action;  Notioe  cjf  meeting. 

SUMMARY:  The  qDmmaoder.  Second 
Coast  Guard] 
Industry  Day  ev^nt 
Missouri.  This 
event  which  is 


t  u  sponsoring  an 

in  St.  Louis, 
dotice  will  advertise  the 
<  pen  to  the  public 


DATES:  Industry  Day  will  be  held  on 
March  10, 1994. 

FOR  FURTHER  MPORMATION  CONTACT: 
Lieutenant  Charles  L.  McAllister  or 
Lieutenant  Patrick  G.  Gerrity  at 
Commander  (mpb).  Second  Coast  Guard 
District.  1222  Spnice  Street,  room 
2.102G.  St  Louis.  Missouri  63103-2832. 
The  tel^diODe  number  is:  (314)  539- 
2635. 

SUPPI^MENTARV  wroWMATWN;  Industry 
Day  is  designed  to  provide  an  open 
exchange  of  inlarmation,  ideas,  and 
opinions  on  matters  of  mutual  interest 
or  concern  to  the  inland  marine 
commimity  and  the  Coast  Guard. 
Industry  Day  activities  will  be  held  at 
the  Frontenac  Hilton  Hotel,  1335  South 
Lindbeigh  Blvd..  St.  Louis.  Missouri. 
The  schedule  of  events  follows: 

Wednesday,  9  Mardi 
5-7  pjn.  Registration  for  eariy 

arrivals. 
Thursday.  10  Mardi 
7:30  ajn.  Registration  continues. 
8:30  a.m.  General  Sesskm:  Opening 

comments  and  Selected 

Presentations. 
10  ajn.  Panel  Discussions:  Three 

sepaiale  small  group  panels  will 

focus  on  the  towing  industry. 

shoreside  facilities,  and  the  small 

passenger  industry. 
12  p.m.  Lxmcheon. 

1:30  p.m.  Panel  Discussions  continue. 
5  p.m.  industry  Day  concludes. 

Advance  registration  and  payment  of 
a  $25.00  conference  fee  is  required.  The 
fee  inchides  the  cost  of  a  luncheon  and 
refrediments. 

Persons  interested  in  attending 
Industry  Day  may  request  registration 
forms  or  additional  information  on  the 
Industry  Day  activities  and  on  events 
scheduled  by  other  groups  to  coincide 
with  Industry  Day  at  the  address 
provided  above.  Persons  interested  in 
submitting  written  recommendations  for 
agenda  discussion  topics  should  mail 
their  recommendations  directly  to 
Commander  (mpb),  also  at  the  address 
provided  above. 

Completed  registration  forms  and  fees 
should  be  mailed  directly  to  the 
Frontenac  Hilton  Hotel,  Attn: 
Reservations,  c/o  Laura  Arbet.  1335  S. 
Lindbeii^.  St  Louis.  Missouri  63131. 
Rcigi^ration  forms  and  fees  must  be 
received  by  March  7. 1994. 

Dated:  Fabnwry  8, 1994. 
Paul  M.  Blayney. 

BearAdminl(Lo¥nrHa^.  UmHed  States 
CoastCaard.  Commmder.  Second  Ooast 
GaardDietrict 

{FR  Doc  94-3926  Filed  2-l»-94;  l^tS  am] 


Federal  Aviation  Administratfon 

Raceipt  of  Noisa  Compatibility 
Program  and  Raquast  for  Raviaw; 
Bishop  International  Airport,  Flint,  Ml 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Bishop  International 
Airport  imder  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  Part  150  by  Bishop  International 
Airport  Authority.  This  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  Part  150  for 
Bishop  International  Airport  were  in 
compliance  with  applicable 
requirements  effective  March  1. 1993. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  July  25. 1994. 
EFFECTIVE  DATES:  The  effiective  date  of 
the  start  of  the  FAA's  review  of  the 
noise  compatibility  program  is  January 
26, 1994.  The  public  comment  periods 
ends  March  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  P.  Gubry,  Community  Planner, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Bishop 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
July  25, 1994.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment 

An  airport  operator  who  has 
submitted  noise  exposiire  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  iises  uid  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 


The  FAA  has  formally  received  the 
noise  compatibility  program  for  Bishop 
International  Airport,  effective  on 
January  26. 1994.  It  was  requested  tiiat 
the  FAA  review  this  material  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
reqmrements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
Tlie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  July  25, 1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  no  compatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 
Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  footers.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  atlthe  following  locations: 

Federal  Aviation  Administration. 
Detroit  Airports  District  Office. 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111. 

Bishop  International  Airport.  G-3425 
W.  Bristol  Road.  Flint.  Michigan 
48507. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  on  January 
26. 1994. 

DeanCNitz, 

Manager,  Detroit  Airports  District  Office,  FAA 
Great  Laices  Region. 

(FR  Doc  94-3889  Filed  2-1&-94;  8:45  am| 
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Notica  of  brtantTo  Rula  on  Application 
To  impoaa  and  Uaa  tha  Ravanua  From 
a  Paaaangar  Facility  Charga  (PFC)  at 
tha  La  Crosaa  Municipal  Airport,  La 
Crosaa,Wl 

AGENCY:  Federal  Aviation 
Administraticm  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  firom  a  PFC  at  La  Crosse 
Municipal  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (TiUe  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  24, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Minneapolis  Airports 
Distiict  Office,  6020  28th  Avenue  South, 
room  102,  Minneapolis,  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Duane  Haataja, 
Airport  Manager,  of  the  City  of  La 
Crosse  at  the  following  address:  La 
Crosse  Mimicipal  Airport,  2850  Airport 
Drive,  La  Crosse,  Wisconsin  54603. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  vn-itten  comments 
previously  provided  to  the  City  of  La 
Crosse  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Franklin  D.  Benson,  Manager. 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South,  room  102. 
Minneapolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
La  Crosse  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  31, 1994  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  horn  a  PFC 
submitted  by  the  City  of  La  Crosse  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 


•500 
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The  FAA  will  approve  aT<lisappiove  tite 
apjilicatioa.  iaivhole  or  ib  part,  no  later 
than  April  2a.  1994. 

The  foUo«viag  is  a  Imef  overvtew  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  July  1, 

1994 
Proposed  charge  expiration  <fote:  July 

31, 1997 
Total  estimated  PFC  revenue;  5795 ,299 
Brief  description  of  proposed  projects: 
Conduct  planning  studies;  Acquire 
snow  removal  equipment:  Install  card 
access  system;  Construct  taxi  way  and 
runway  improvements;  Acquire  land; 
Construct  ARFF  building. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  reipiested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  fOR  FURTHEn 
INFORMATION  CONTACT. 

In  additioii.  any  person  may,  upon 
request,  inspect  the  appKcatian,  notice 
and  other  documents  germane  to  the 
application  in  person  at  tin  Qty  of  La 
Crosse. 

Issued  in  Des  Flaines.  Illinois  on  Pebruaiy 
9, 1994. 

Larry  H.  LadenAoit, 

Acting  Manager.  Airports  Division,  Great 
Lakes  Region. 

IFR  Doc  94-3890  Filed  2-18-94;  8:4S  ami 
BHJJNQ  COOK  4*1»-t»«i 


Notic*  of  Intent  To  fUila  on  Apidication 
To  Impose  and  Usa  Iha  RavanuaFrom 
a  Paaaangar  Facility  Chafga  (PFC^  at 
Outagamla  County  Alipofti  Applalon. 
Wl 

agency:  Fedecal  Aviatioa 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  ILe  FAA  propoees  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Outagamie 
County  Airport  under  the  provisions  of 
the  Aviati<Hi  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  24, 1994. 
ADDRESSES:  Comments  on  this 
applicatioB  Biay  be  mailed  or  delivoied 
in  triplicato  to  die  FAA  at  the  fijUowing 
address:  Fedecal  Aviaticm 
AdministiatiDn.  Minneapolis  Airports 
District  Office.  6020  28th  Avenue  Sooth. 
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rooB  102.  Minneapt  hs.  Minnesota 
5545a 

In  addition,  one  c(  py  of  any 
comniffiits  subraittM  to  the  FAA  must 
be  mailed  or  deliver  id  to  Mr.  Arthor  £. 
Borchardl,  Manager  pf  the  Ootagamie 
Coiuity  Airport  at  thfe  Sallowing  address: 
Outagamie  County  >  liport,  W6390 
Challenger  Drive,  Si  Ite  201.  Appleton, 
Wisconsin  5491S. 

Air  carriers  and  Tcteign  air  carriers 
may  submit  copies  df  written  comments 
previously  provided!  to  Outagamie 
Coiuity  under  §  158.fi3  of  part  158. 
FOR  FURTHER  INFORM  ^TXM  CONTACT: 
Franklin  D.  Benson.  Manager, 
Minneapolis  Airpof  s  District  Office, 
6020  28Ui  Avenue  S  3uth,  room  102, 
Minneapolis,  Minnc  sota  55450, 612- 
725—4221.  The  appl  cation  may  be 
reviewed  in  person  i  it  this  same 
location. 

SUPW.CWCWTARY  INF(  RMATION:  The  FAA 
prt^Mses  to  rale  an(  invites  public 
comment  on  the  application  to  impose 


and  use  the  revenue 


Projects  To  Impose 

Acquire  Land; 
Fencing;  Runway 
Building  Water  Lin^; 
29;  Acquire  Snow 
Reconstruct  Genera 
and  Taxiways  "D" 
ASFF  Building; 
Expand  Terminal 
Application. 

Projects  Only  To  Infpose  a  PFC 

Terminal  Baggagt 
Improve  Stormwatdr 
Emergency  Generalpr, 


from  a  PFC  at  the 


Outagamie  Coimty  ^  irport  under  the 
provisions  of  the  Ai  iation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  OEanibus  I  itdget 
Reooncilietion  Act  1 1 1990)  (Pub.  L. 
101-508)  and  part  1 S8  of  the  Federal 
Aviation  RegulatioTi  s  (14  CFR  part  158). 

On  January  27,  IS  94  the  FAA 
detemiined  that  the  application  to 
impose  and  use  the 
siibmitted  by  Outag  unie  County  was 
substantially  compl  )te  within  the 
requirements  of  §  1!  A.25  of  part  158. 
The  FAA  will  appn  ve  or  disapprove  the 
application,  in  who  e  or  in  part,  no  later 
than  April  26, 1994 

The  following  is  i  brief  overview  of 
the  application. 

Level  of  the  proposj^  PFC:  $3.00 
Proposed  charge  efj  sctne  date:  Tune  1, 

1994 
Proposed  charge  exiu'ntfiQa  date:  May 

30,2001 
Total  estimated  PF^  revenue: 

$3,811,673 
Brief  description  ofhroposed  project(s): 

md  Use  a  PFC 


Install  Secaiity 
;TerminBl 
;  Grove  Runway  11/ 
l^emoval  Equipment: 

Aviation  Apron 
( nd  "G";  Expand 
tnd 
Ton;  Prepae  PPC 


ReionstmctJ 


^pr 


Claim  Expansion; 

Drainage: 

;  Reconstruct 


Taxiway  "B":  Aoquiie  Land;  Frictiao 
Testing  Vehicle. 

Class  or  dosses  of  air  carriers  which 
the  public  agency  has  reqaested  not  be 
required  to  ctdkxi  PFCs:  Not 
Applicable. 

Any  person  may  inspect  tin 
application  in  person  at  the  FAA  <^ce 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  'die  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Outaganie 
County  Airport. 

Issued  in  Des  Flaines,  Illiiiols  on  February 
9.1994. 

Larry  Ladendorf, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Jiegion. 

[PR  Doc.  94-3891  Filed  2-18-94;  8:45  ami 
BILUNO  COOE  4*10-1»-M 


Notica  of  Intent  To  Rule  on  Application 
To  Usa  the  Revenues  From  a 
Passenger  Facfttty  Charge  (PFC)  at 
WasHtngton  National  Airport, 
Washington,  DC 


^ 


AGENCY:  Federal  Aviatioa 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Washington  National  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  156). 
DATES:  Comments  must  be  received  on 
or  before  March  24, 1994. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  ihe  FAA  at  the  following 
address:  Washington  Airports  IKstrict 
OfBce,  101  West  Broad  Street,  suite  300, 
Falls  Church,  Virginia  22046. 

In  addition,  one  o^y  of  any 
comments  sobmittedto  the  FAA  most 
be  mailed  or  delivered  to  Mr.  James  A. 
Wilding.  General  Manager  of  the 
Metropolitan  Washington  Airports  ■ 
Authority,  at  the  following  address: 
Metropotitan  Washington  Airports 
Authority,  44  Canal  C«iler  Plaza, 
Alexandria,  Virginia  22314. 

Air  earners  and  foreign  air  earners 
may  sidnnit  copies  of  written  oomments 
previously  provided  to  the  Metropolitan 
Wadiingtan  Airports  Authority  under 
Section  1S8.23  of  Fut  1S8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez,  Manager,  Washington 


Airports  District  Office  101  West  Broad 
Street,  Suite  300  Falls  ClHirch,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  MFORMATWN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenues  from  a  PFC  at  Washington 
National  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L  101-508)  and  part  m  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  158.) 

On  December  22, 1993,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
The  Metropolitan  Washington  Airports 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  14, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1, 1993 
Proposed  charge  expiration  date: 

November  1, 2000 

Tofa7  estimated  PFC  revenue: 
$166,739,071 

Brief  description  of  proposed  project(s): 

—New  Thirty-five  Gate  North  Passenger 
Terminal  Complex  including  Metro 
Station,  utility  relocation,  connector 
and  signage. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  On 
Demand  Air  Taxis  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  The 
Metropolitan  Washington  Airports 
Authority. 

Issued  in  )ainaica,  New  York  on  February 
10, 1994. 

Peter  A.  Nelson, 

Acting  Manager.  Airports  Division,  Eastern 
Begion. 

IFR  Doc  94-3892  Filed  2-18-94;  8:45  am) 
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National  Highway  TrsfBc  Safety 
Admlnlstraliofi 

[Docket  No.  94^11;  Noliea  01] 

Evaluation  Report  on  Giasa-Plastic 
WlndsMeld  dazing,  Fedaiai  Motor 
Vahida  Safety  Standsrds,  INotor 
Vehicle  Glazing  Matsrials 

AGENCY:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  This  notice  announces  the 
publication  by  NHTSA  of  an  Evaluation 
Report  concerning  Federal  Motor 
Vehicle  Safisty  Standard  No.  205, 
"Glazing  Materials."  This  staff  repwt 
evaluates  the  safety,  durability,  and  cost 
of  glass-plastic  windshield  glazing 
which  was  introdxiced,  for  a  limited 
time,  in  selected  new  passenger  car 
models.  The  report  was  developed  in 
accordance  with  Executive  Order  12866, 
which  requires  Federal  agencies  to  carry 
out  periodic  reviews  of  regulations  that 
they  have  promulgated.  NHTSA  seeks 
public  review  and  comment  on  this 
evaluation.  Comments  will  be  used  to 
complete  the  review  as  required  by  the 
Executive  Order. 

DATES:  Conunents  must  be  received  no 
later  than  May  23, 1994. 
ADDRESSES: 

Report:  Interested  persons  may  obtain 
a  copy  of  the  report  free  of  charge  by 
sending  a  self-addressed  mailing  label 
to:  Ms.  Glorious  Harris  (NAD-51), 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

Comments:  All  comments  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section,  room  5109,  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  [Docket  Hours,  9:30  a.m.-4 
p.m.,  Monday  through  Friday.)  It  is 
requested  but  not  required  that  10 
copies  of  comments  be  submitted. 

Submissions  containing  information 
for  which  confidential  treatment  is 
requested  should  be  submitted  (3 
copies)  to  Chief  Coimsel,  National 
Highway  Traffic  Safety  Administration, 
room  5219, 400  Seventh  Street  SW., 
Washington,  DC  20590,  and  7  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  G.  Ephraim,  Chief.  Evaluation 
Division,  Office  of  Strategic  Planning 
and  Evaluation,  Plans  and  Policy, 
National  Highway  Traffic  Safety 
Administration,  room  5208,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (202-366-1574). 


SUPPLEMENTARY  aiFORMATiON:  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  205  (49  CFR  571.205),  "Glazing 
Materials,"  issued  by  NHTSA  in  January 
1968,  prescribes  safety  reqiiirements  for . 
all  glazing  materials  used  in  motor 
vehicles,  including  the  windshield,  the 
windows,  and  any  interior  partitions. 
The  purpose  of  the  standard  is  to  reduce 
injuries  resulting  from  impact  with 
glazing  surfaces,  to  ensure  a  necessary 
degree  of  transparency  in  motor  vehicle 
windows  for  driver  visibility,  and  to 
minimize  the  possibility  of  occupants 
being  thrown  through  the  vehicle 
windshield  in  collisions. 

In  1985,  the  agency  published 'Bn 
evaluation  study  (DOT  HS  806  693, 
February  1985)  of  conventional 
windshield  glazing  which  has  been 
standard  equipment  in  American-made 
vehicles  since  the  mid-1960's. 
Conventional  glazing,  often  referred  to 
as  "HPR"  (or  High  PenetraUon 
Resistant)  glazing,  was  found  to  be  a 
significant  safety  improvement  over 
prior  glazing  designs,  and  was  credited 
with  bringing  about  a  major  reduction  in 
the  frequency  and  severity  of  head  and 
facial  injuries  which  resulted  from 
occupants  being  thrown  against  the 
windshield  in  crashes.  The  primary 
benefit  of  the  HPR  design  was  a  large 
reduction  in  the  more  severe  facial 
lacerations  and  fractures,  with  a  more 
modest  reduction  in  minor  lacerations, 
the  majority  of  which  still  remained 
after  HPR  glazing  was  introduced. 

In  1983,  NHTSA  amended  FMVSS 
No.  205  to  permit  (but  not  require)  the 
use  of  a  new  type  of  glazing,  known  as 
"glass-plastic"  glazing.  Glass-plastfc 
glazing  is  similar  in  construction  to  the 
type  used  in  the  HPR  windshield  design 
except  for  the  addition  of  a  thin  sheet 
of  plastic  bonded  to  the  inside  surface 
of  the  windshield.  This  feature  was 
believed  to  have  a  high  potential  for 
reducing  lacerative  injuries  to  occupants 
who  struck  the  windshield  during 
crashes.  At  the  same  time,  there  was 
some  concern  over  the  durability  of  the 
softer  plastic  liner  of  the  glass-plastic 
windshield  relative  to  the  inner  glass 
surface  of  the  standard  HPR  windshield. 

Following  NHTSA's  amendment  of 
FMVSS  No.  205,  two  motor  vehicle 
manufacturers  equipped  a  number  of 
their  cars  with  glass-plastic  windshields 
for  field  testing  in  rental  fleets.  One  of 
the  manufacturers  also  introduced  the 
windshield  to  the  general  public  by 
making  it  standard  equipment  on 
selected  make  models  for  a  limited 
period  of  time. 

NHTSA  is  conducting  an  evaluation 
study  of  glass-plastic  glazing  to  assess 
its  potential  for  lacerative  injury 
reduction,  its  durability  characteristics. 


and  its  costs.  The  report  is  based  on 
analyses  of  data  from  State  crash  files; 
fleet  tests;  and  on  information  from 
vehicle  manufacturers,  glass  companies, 
and  other  sources.  The  primary  findings 
and  conclusions  of  the  study  are: 

•  Safety.  Although  insufficient  to 
support  firm  conclusions,  crash  data 
from  both  State  files  and  fleet  tests 
indicate  that  lacerative  injury  reduction 
benefits  from  glass-plastic  windshields 
are  substantially  less  than  the  virtual 
elimination  of  these  injuries,  originally 
projected  by  the  agency.  While  the 
plastic  inner  liner  does  reduce  cuts  from 
broken  glass,  lacerations  can  still  occur 
from  blunt  impact  v«th  the  plastic  liner. 

•  Durability.  Data  fi^m  rental  fleet 
operations  and  manufacturer  warranty 
claims  indicate  that  duj^bility  problems 
are  greater  than  anticipated.  Primarily, 
these  problems  involve  the 
susceptibility  of  the  plastic  inner  liner 
to  damage  (cuts,  scratches)  fit>m  the 
everyday  motor  vehicle  environment. 

•  Costs.  In  volume  quantities,  it  is 
estimated  that  a  glass-plastic  windshield 


will  add  $65  tc  the  cost  of  a  new  car. 
Additional  cot  sumer  costs  would 
accrue  due  to  t  le  lower  durability  of  the 
windshield  coi  npared  to  the 
conventional  v  indshield.  The  cost  of 
replacing  a  gla  is-plastic  windshield  is 
estimated  to  b<  over  $1,700,  compared 
to  about  $500  I  3r  replacing  a 
conventional  \|indshield.  This  high  cost 
difference  has  caused  most 
replacements  qf  glass-plastic 
windshields  tot  be  made  with 
conventional  v  indshields,  thereby 
negating  any  »  fety  benefit  inherent  in 
the  glass-plastj :  glazing. 

•  Today's  hi  jh  rates  of  safety  belt  use, 
together  with  the  high  installation  rates 
of  air  bags — in  contrast  to  the  situation 
a  decade  ago  m  hen  the  agency 
authorized  the  use  of  glass-plastic 
glazing  means  hat  the  size  of  the 
lacerative  injui  y  problem  due  to 
windshield  coi  itact  in  crashes  is  now 
substantially  s  nailer  and  will  continue 
to  decrease. 


NHTSA  invites  comments  bom 
interested  persons  on  the  evaluation 
study  summarized  in  this  notice  and  on 
other  relevant  issues. 

Comments  must  not  exceed  15  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  comments  in  a  concise  fashion. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

(15  U.S.C.  1392, 1401, 1407;  delegation  of 
authority  at  49CPR  1.50  and  501.8) 

Issued  on:  February  9, 1994. 
Donald  C  BisdiofiE; 

Associate  Administrator  for  Plans  and  Policy. 
IFR  Doa  94-3871  Filed  2-18-94;  8:45  am) 
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Sunshine  Act  Meetings 


8503 
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Vol.  59,  No.  35 

Tu^ay,  February  22,  1994 


This  section  of  tfie  FEDERAL  REQSTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  >  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  U.S.C.  552b: 

DATE  AND  TIME:  February  23. 1994. 2:00 
p.m. 

PLACE:  825  North  Capitol  Street  NE.. 
room  9306,  Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  995th  Meeting  — 
February  23. 1994,  Regular  Meeting  (2:00 
pjn.) 

CAH-1. 
Project  No.  1333-003.  Pacific  Gas  and 
Electric  Company 
CAH-2. 
Project  No.  10684-001 ,  Lansing  Board  of 
Water  and  Light 
CAH-3. 

Project  Na  11370-001,  BAE  Eneigy,  toe 
CAH-4. 
Docket  Nos,  HB08-93A-75-001  and 
HB08-93A-76-001,  Virginia  Electric  and 
Power  Company 
CAH-5. 
Project  No.  485-032,  Georgia  Power 
Company 
CAH-6. 
Project  Na  2535-002,  South  Carolina 
Electric  k  Gas  Company 
CAH-7. 
Project  No.  9759-007,  Centrcville  Hydro. 
Inc. 
CAH-8. 
Docket  No.  RM94-11-000,  Deletion  of 
Definitioa 
CAH-9. 


<  Note;  The  CommiMion  meetliig  has  baen 
changed  to  2:00  pan. 


Project  Na  3862-003,  City  of  LeOaire, 
Iowa 
CAH-10. 
Project  No.  7218-006,  Bluestone  Energy 
Design,  Inc. 
CAH-ll. 
Project  No.  2471-011,  Wisconsin  Electric 
Power  Company 

Consent  Agenda — Electric 
CAE-1. 
Docket  No.  QF94-9-000,  Bayside 
Cogeneration,  LP. 
CAE-2. 
Docket  No.  AC94-17-001,  Midwest  Power 
Systems,  Inc. 
CAE-3.  * 

Docket  No.  EL9O-48-0O4.  Qty  of  New 
Orleans,  Louisiana  v.  Energy 
Corporation,  Arkansas  Power  and  Light 
Company.  New  Orleans  Public  Service, 
Inc,  Louisiana  Power  k  Light  Company 
System  Energy  Resources,  Inc. 
CAE-4. 
Docket  Nos.  EL94-3-001  and  QF84-433- 
005,  New  Charleston  Power  I,  LP. 
CAE-5. 
Docket  No.  ER79-97-018,  Century  Power 
Corporation 
CAB-6. 
Docket  No.  EL93-28-001,  Seminole 
Electric  Cooperative,  Inc  v.  Florida 
Power  &  Light  Company 
Docket  No.  EL93-40-001,  Flordia 
Municipal  Power  Agency  v.  Florida 
Power  &  Light  Company 
Docket  Nos.  ER93-465-005,  ER93-507- 
002,  ER93-922-003  and  EL94-12-001, 
Florida  Power  k  Light  Company 

c:ae-7. 

Docket  No.  ER94-24-0O1,  Enron  Power 
Marketing.  Inc. 
CAE-8. 
Docket  No.  EG94-14-O00,  Southern 
Electric  Wholesale  Generators,  Inc 
CAE-9. 
Docket  No.  ER93-498-000,  Central 

Louisiana  Electric  Company 
Docket  No.  EL93-33-000.  Louisiana 
Electric  Power  Authority  v.  Central 
Louisiana  Electric  Company 
CAE-IO. 
Docket  No.  ER93-1 59-002.  Puget  Sound 
Power  &  Light  Company 
CAE-11. 
Docket  No.  ER94-652-000.  Florida  Power 
k  Light  Company 
CAE-12. 
Omitted 

Consent  Agenda— Oil  and  Gat 
CAG-1. 
Docket  No.  RP94-123-O00,  Mississippi 

River  Transmission  Corporation 
CAG-2. 
Docket  No.  RP94-12S-000,  Texas  Gas 

Transmission  Corporatioo 
CAG-3. 


Docket  Na  GT94-21-000.  Texas  Eastern 
Transmission  Corporation 
CAG-4. 

Docket  No.  RP94-11&-000.  Texas  Eastern 
Transmission  Corporation 
CAG-5. 
Docket  Na  RP94-120-000.  Koch  Gateway 
Pipeline  Company 
CAG-6. 
Docket  No.  RP94-1 22-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-7. 

Docket  Na  RP94-68-001,  Mississippi 
River  Transmission  Corporation 
CAG-8. 
Docket  No.  RP94-1 27-000,  Tennessee  Gas 
Pipeline  Company 
CAG-9. 
Docket  No.  RP94-121-000,  Northwest 
Pipeline  Corporation 
CAG-10. 
Docket  No.  RP94-1 28-000,  Soudi  Geoigia 
Natural  Gas  Company 
CAG-11. 

Docket  Nos.  RP91-106-000,  RP91-109- 
000,  RP91-215-000,  RP92-e-O00.  RP92- 
49-000  and  RP92-103-000, 
Transwestern  Pipeline  Company 
CAG-1 2. 
Docket  No.  RP93-147-000,  Tennessee  Gas 
Pipeline  Company 
CAG-1 3. 

Omitted 
CAG-14. 
Docket  Nos.  RP94-1-O00,  RP94-1-004  and 
RP93-161-004,  Columbia  Gas 
Transmission  Corporation 
CAG-1 5. 
Docket  Nos.  TA92-l-«3-004.  TM92-5-63- 
002  and  TQ92-7-63-002,  Carnegie 
Natural  Gas  Company 
CAG-16. 

Omitted 
CAG-1 7. 
Docket  No.  PR91-1-001,  Tejas  Gas 
Pipeline  Company 
CAG-1 8.^ 
Docket  No.  PR93-5-O0O,  Pontchartrain 
Natural  Gas  System 
CAG-1 9. 
Docket  No.  RP88-44-038,  El  Paso  Natural 
Gas  Company 
CAG-20. 

Docket  Na  RP92-185-010,  El  Paso  Natural 
Gas  Company 
CAG-21. 

Omitted 
CAG-22. 

Docket  Nos.  RP94-1 11-000.  RP94-97-000 
and  RS92-87-O00,  Transwestern 
Pipeline  Company 
CAG-23. 
CP92-203-004,  K  N  Wattenbeig 
Transmission,  Ltd. 
CAG-24. 
Docket  Na  RP8&-39-01S.  Wyoming 
Interstate  Company.  Ltd 
CAG-25. 


Docket  Nos.  RP94-7&-002.  RP93-184-003 
and  RP93-185-003.  Carnegie  Natural 
Gas  Company 
CAG-26. 
Docket  Nos.  RP91-41-019  and  RP91-9(>- 
01 1 ,  Columbia  Gas  Transmission 
Corporation 
CAG-27. 

Omitted 
CAG-28. 
Docket  No.  RP94-6O-003,  Transwestem 
Pipeline  Company 
CAG-29. 
Docket  No.  RP93-163-001.  Aquila  Energy 
Marketing  Corporation  v.  Natural  Gas 
Pipeline  Company  of  America 
CAG-30. 
Docket  No.  RP93-16O-001.  Tennessee  Gas 
Pipeline  Company 
CAG-31. 

Omitted 
CAG-32. 
Docket  Nos.  RP93-56-002,  RP93-8&-O02 
and  RP93-1 39-002.  Transwestem 
Pipeline  Company 
CAG-33. 
Docket  No.  RP91-203-031.  Tennessee  Gas 
Pipeline  Company 
CAG-34. 
Docket  No.  RP88-44-044.  El  Paso  Natural 
Gas  Company 
CAG-35. 
Docket  Nos.  RP91-104-005,  RP91-106- 

004.  RP91-109-005.  RP91-215-005. 
RP91-217-O03  and  RP92-8-003. 
Trunkline  Gas  Company 

CAG-36. 

Docket  No.  GP90-11-002.  NICOR 
Exploration  Company 
CAG-37. 

Omitted 
CAG-38. 

Docket  Nos.  RP90-137-013,  TM93-6-49- 

005.  RP93-175-003.  RS92-13-000 
Williston  Basin  Interstate  Pipeline 
Company 

CAG-39. 
Docket  No.  RP92-166-012,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-40. 

Omitted 
CAG-41. 
Docket  No.  PR91-23-001.  Midcoast 
Ventures  I 
CAG-42. 

Omitted 
CAG-43. 
Docket  No.  RM87-34-071.  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead 
Decontrol  Docket  Nos.  TA91-1-21-0Q4 
and  TM91-6-21-004.  Columbia  Gas 
Transmission  Corporation 
Docket  No.  RM85-1-185,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol 
Docket  No.  CP87-1 15-010.  Tennessee  Gas 
Pipeline  Company 
CAG-44. 
Docket  Nos.  RP93-151-004,  RS92-23-014, 
RP91-132-035.  RP91-203-O35  and  , 
RP94-39-001.  Tennessee  Gas  Pipeline 
Company 
CAG-45. 
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Docket  No.  RM91  -8-004.  Qualifying 
Certain  Tight  F(  irmation  Gas  for  Tax 
Credits 
CAG-46. 
Docket  Na  RS92- 1-009.  ANR  Pipeline 
Company 
CAG-47. 
Docket  No.  RS92-  S3-008  and  010,  Great 
Lakes  Gas  Tran  mission  Limited 
Partnership 
CAG-48. 
Docket  Nos.  CP93  -690-001  and  CP93- 
697-001.  High  sland  Offshore  System 
CAG-49. 
Docket  Na  CP8^  710-013. 
Transcontinent  J  Gas  Pipeline 
Corporation 
Docket  No.  CP88- 171-029.  Tennessee  Gas 
Pipeline  Compi  ny 
CAG-50. 
Docket  Nos.  CP92  -184-006  and  CP92- 
459-005.  Texas  Eastern  Transmission 
Corporation 
CAG-51. 
Docket  No.  CP93-  707-001, 
Transcontinent  il  Gas  Pipe  Line 
Corporation 
CAG-52. 
Docket  No.  CP93-i  54 1-000.  Young  Gas 
Storage  Compai  ly.  Ltd 
CAG-53. 

Omitted 
CAG-54. 
Docket  No.  CP94-  68-000.  Transcontinental 
Gas  Pipeline  Q  rporation 
CAG-55. 
Docket  No.  CP94- 123-000,  Questar 
Pipeline  Comp<  ny 
CAG-56. 

Omitted 
CAG-57. 
.^  Docket  No.  CP94- 166-000.  Viosca  Knoll 

Gathering  Systc  m 
CAG-58. 
Docket  No.  RP94- 119-000.  Texas  Gas 
Transmission  C  orporation 
CAG-59. 
Docket  Nos.  RP92  -137-011  and  RP92- 
108-004.  Trans  :ontinental  Gas  Pipe  Line 
Corporation 
CAG-60. 
Docket  No.  RM93  -4-001.  Standards  for 
Electronic  Bull  itin  Boards  Required 
Under  Part  284|of  the  Commission's 
Regulations 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  TX94 

Municipal  Pow^r 

Minnesota 

Order  on 

the  Federal  Pov^er 
E-2. 
Docket  Nos 

922-000.  Flori4a 

Company.  Sup 

issues. 


Oil  and  Gas  Agend  i 

/.  Pipeline  Rate  Ma$ers 
PR-1. 


3-000,  Minnesota 
Agency  v.  Southern 
Mudicipal  Power  Agency, 
comp  aint  under  Section  211  of 
Act. 

ER9^65-000  and  ER93- 
Power  &  Light 
lemental  order  on  policy 


Docket  No.  RO89-2-001.  Cities  Service  Oil 
and  Gas  Corporation.  Order  on 
reconsideration. 

//.  Restructuring  Matters 
RS-1. 
Docket  Nos.  RS92-10-007.  CP71-273-006. 
RP92-134-008  and  RP93-15-O05. 
Southern  Natural  Gas  Company.  Order 
on  rehearing. 
RS-2. 
Docket  Nos.  RS92-26-010  and  Oil.  Koch 
Gateway  Pipeline  Company.  Order  on 
rehearing. 
RS-3. 
Docket  No.  RS92-4-008.  Colorado 
Interstate  Gas  Company.  Order  on 
compliance. 
RS-4. 
Docket  Nos.  RS92-43-011,  RP93-4-014 
and  RS92-43-OOg.  Mississippi  River 
Transmission  Corporation.  Order  on 
compliance  and  rehearing. 
RS-5. 
Docket  Nos.  RS92-15-O08. 009. 010.  Oil. 
RP93-62-008, 009  and  010,  Equitrans, 
Inc.  Order  on  compliance  and  rehearing. 
RS-6. 
Docket  Nos.  RS92-30-006  and  RS92-30- 
007,  Carnegie  Natural  Gas  Company. 
Order  on  compliance  and  rehearing. 
RS-7. 
Docket  Nos.  RS92-5-012. 013. 014,  RP90- 
180-023,  024,  RP91-fl2-014,  015,  RP91- 
161-019, 020,  RP92-3-010,  Oil.  RP93- 
66-003, 004,  RP93-115-003  and  004, 
Columbia  Gas  Transmission  Corporation 
Docket  Nos.  RS92-6-011, 012,  013, 014, 
RP9O-170-020,  021,  RP91-160-016,  017, 
RP92-2-010,  Oil,  CP93-736-002  and 
003,  Columbia  Gulf  Transmission 
Company.  Order  on  compliance  and 
rehearing. 

in.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  February  16, 1994. 
LoisD.Cashell. 
Secretary. 

IFR  Doc.  94-4061  Filed  2-17-94;  3:16  pm] 
BILUNO  CODE  «717-01-P 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Thursday. 

February  24, 1994. 

PLACE:  9th  Floor,  1120  Tvtrentieth  Street. 

NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 

the  following: 

1.  W-P  Coal  Co,  Docket  No.  WEVA  92-746 
(Issues  include  whether  the  judge  erred  in 
concluding  that  the  Secretary  of  Labor  acted 
improperly  in  citing  W-P  for  violations  of  the 
Mine  Act  committed  its  contractor.) 

Any  person  attending  this  oral 
argument  who  reqmros  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters. 


must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(aK3)  and  2706.160(e). 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C 
552b(c)(10)), 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  W-P  Coal  Co.,  Docket  Na  WEVA  92-746 
(See  Oral  Argument  Listing] 

It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  Febniary  16, 1994. 
Jean  H.  Ellen, 
Chief  Docket  Qerk. 

[FR  Doc  94-4062  Filed  2-17-94;  3:17  pmj 
MUMO  COOE  CTSfr^l-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Monday. 
February  28, 1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 
LTSnfant  Plaza.  SW.,  Washington.  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

61 10 A— Highway  Accident  Report:  Tractor- 
Semitrailer  Collision  with  Bridge  Columns 
on  Interstate  65  near  Evergreen,  Alalrama, 
on  May  19, 1993. 

NEWS  MEDIA  CONTACT.  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  February  17, 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  94-4085  Filed  2-17-94;  3:40  pmJ 
BIUJNQ  COOC  753V01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  February  21, 28.  March 
7,  and  14, 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Pubhc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  21 

Thursday,  February  24 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Februaiy  28— Tentative 


Monday,  Fdmiary  28 
2:00  pjsL 
Briefing  by  Commonwealth  Edison  (Public 
Meeting) 

Tuesday,  March  1 
lOKWa-OL 
Briefing  on  Proposed  Changes  to  Part  100 

(Public  Meeting) 
(Contact:  Leonard  Soffer.  301-492-3916) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  7— Tentative 

Thursday,  March  10 
2:00  p.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
(Contact:  John  Larkins.  301-492-4516) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  ofMarch  14— Tentative 
Monday,  March  14 
2:00  p.m. 

Briefing  by  Nuclear  Waste  Technical 
Review  Board  (NWTRB)  (Public  Meeting) 

(Contact:  Paula  N.  Alford,  703-235-4473) 

Friday,  March  18 
10:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  Ted  Sherr.  301-504-3371) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Investigative  Matters  (Qosed— 
Ex.  5  and  7) 

ADDITIONAL  INFORMATION:  "Periodic 
Meeting  with  the  Advisory  Committee 
on  Reactor  Safeguards  (ACRS) "  (Public 
Meeting)  scheduled  for  February  10  was 
postponed. 

Note:  ARirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  yet  been  identified  as  requiring 
any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  February  17. 1994. 

William  M.HiU.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  94-4086  Filed  2-17-94;  3:41  pmJ 

MLUNQ  COOC  7SM-01-M 


UNTTED  STATES  POSTAL  SERVICE  BOARD  OF 

GOVERNORS 

Notice  of  Vote  to  Amend  Agenda 

At  the  February  7. 1994.  meeting  of 
the  Board  of  Governors,  noticed  in  the 
Federal  Register  on  January  28, 1994, 
(59  FR  4138)  the  members  voted 
imanimously  to  add  to  the  agenda 
consideration  of  a  contract  for 
consulting  services  for  the  design  of  ^n 
EVA  program  for  the  Postal  Service  and 
that  no  earlier  public  annoimcement  of 
the  new  item  on  the  agenda  was 
possible.  The  Governors  were  of  the 
opinion  that  public  access  to  the 
discussion  would  likely  disclose 
information,  the  premature  disclosure  of 
which  could  significantly  frustrate 
possible  future  actions  by  the  Postal 
Service. 

Accordingly,  the  members 
unanimously  determined  that,  pursuant 
to  section  552b(c)(9)(B)  of  Utle  5,  United 
States  Code,  and  section  7.3(i)  of  title 
39,  Code  of  Federal  Regulations, 
discussion  of  the  matter  was  properly 
closed  to  public  observation. 

In  accordance  with  section  552b(f)(l) 
of  title  5.  United  States  Code,  and 
section  7.6(a)  of  title  39  Code  of  Federal 
regulations,  the  General  Counsel  of  the 
Postal  Service  has  certified  that  in  her 
opinion  the  meeting  may  properly  be 
closed  to  public  observation  pursuant  to 
section  552b(c)(9)(B)  of  Utle  5,  United 
States  Code,  and  section  7.3(1)  of  title 
39,  Code  of  Federal  Regulations. 
David  F.  Harris. 
Secretary. 

(FR  Doc  94-4063  Piled  2-17-94;  3:18  pm] 
BHXMO  COM  7nO-1S4« 

TENNESSEE  VALLEY  AUTHORITY 
[Meeting  No.  1464] 

TIME  AND  DATE:  10  a.m.  (EST),  February 

23, 1994. 

PLACE:  TVA  Knoxville  Oflice  Complex. 

400  West  Summit  Hill  Drive,  Knoxville. 

Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  January  19, 1994. 

Action  Items 

New  Business 
C — Energy 

Cl.  Award  of  a  3-year  Contract  to  Norfolk 
Southern  Railway  Company  for 
Transportation  of  Coal  to  )ohn  Sevier  Fossil 
Plant 

C2.  Contract  Extension  with  CSX 
Transportation  for  Transportation  of  Coal  to 
Kingston  Fossil  Plant 

E— Real  Property 

El.  Sale  of  Permanent  and  Temporary 
Construction  EasemenU  to  the  City  of  Tupelo 
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Affecting  Approximately  1.1  Acre  of  Land  in 
Lee  County,  Mississippi. 

E2.  Sale  of  Land  at  I^iblic  Auction 
Affecting  Approximately  an  Acre  PortioQ  of 
TVA's  BowliBg  Green,  Kentucky,  Customer 
Service  Center  Property  in  Wairen  County, 
Kentucky. 

E3.  Sale  at  Public  Auction  of  a  Coal  Lease 
Affecting  Approximately  lj690  Acres  of  the 
Red  Bira  Goal  Reserves  in  Clay  and  Leslie 
Counties,  Ksohicky. 

E4.  AdditioQ  of  Commeicial  Recreation  to 
Planned  Tract  Allocation  and  Proposed  19- 
Year  Commercial  Recreation  Lease  Affecting 
Approximately  11.96  Acres  of  Land  on 
Chickamauga  Reservoir,  Me^  County, 
Tennesaea. 

ES.  Sale  of  Noomnwnereial.  Nooexdusive 
Peimaneot  Easements  to  Three  Individuals 


UMI 


tjlaintenance  of 
Facilities  Affecting 

of  Tellico  Lake 
Loudon  Counties, 


-Ua3 
Acrei 


for  Construction  and 
Recreational  Water-i 
Approximately  0.46 
Shoreline,  Monroe  an< 
Tennessee. 

F— Unclassified 

Fl.  Approval  to 
Stone  and  Webster 
Subject  to  Satisfactory 
Review  Prior  to 

F2.  Supplement  No 
Contract  Nos.  TV-92PpN77052E-01 
with  FD  Engineers  an( 
to  Satisfactory 
Prior  to  Execution. 

F3.  Proposed  TVA  l^licy  on  Contracting 
Decisions. 


>  Ent  ir  into  a  Contract  with 
En  ;ineering  Corporation, 
Negotiations  and  Final 


I  Execu  ion. 


r  Negodi  tion! 


8507 


1  to  Procurement 

and -02 
Constructors,  Subject 
s  and  Final  Review 


F4.  Proposed  Policy  for  Utilization  of 
Tennessee  Valley  Region  Businesses. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Ron  Loving,  Vice  President, 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  732-6000,  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  898-2999. 

Dated:  February  16, 1994. 
Edward  S.  Christenbnry, 
GenendCoansei  and  Secretary. 
[FR  Doc  94-4074  Filed  2-17-94;  3:19  pm] 
BILUNO  COOC  8120-08-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notne  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  flfipropriate  document  categories 
eisewfwre  in  the  issue. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Adoption  of  Recommendations  and 
Statement  Regarding  Administrative 
Practice  and  Procedure 

Correction 

In  notice  document  94-2225 
beginning  on  page  4669  in  the  issue  of 
Tuesday,  February  1, 1994  make  Ae 
following  correction: 

On  page  4672,  in  the  third  column,  in 
the  last  Une,  after  "access  to  itj.'z"  insert 
"The  file  should,  to  the  extent  feasible, 
contain  notices  of  the  rulemaldng,  all 
written'^  comments  submitted  to  the 
agency,  and  copies  or  an  index  of  all 
written  factual  material,  studies,  or 
reports  substantially  relied  on  or 
seriously  considered  by  the  agency  in 
formulating  its  proposed  and  final  rule 
(except  insofar  as  disclosure  is 
prohibited  by  law).  Materials 
substantially  relied  on  or  seriously 
considered  need  not  encompass  every 
study,  report,  or  other  document  that 
the  agency  may  have  in  its  files  or  has 
otherwise  used,  but  they  should  include 
those  that  exerted  a  significant  impact 
on  the  agency's  thinking,  even  if  they 


represent  an  approach  that  the  agency 
ultimately  did  not  accept." 

MLUNQ  CODE  160S414 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  EL91-284)02,  et  al.] 

Carolina  Power  &  Light  Ca,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Correction 

In  notice  document  94-3221 
begiiming  on  page  6627,  in  the  issue  of 
Friday,  February  11, 1994,  make  the 
following  correction: 

On  page  6628,  in  the  first  colimm, 
imder  the  heading  Northern  States 
Power  Company,  in  the  first  line, 
"(Docket  No.  ER92-412-0011",  should 
read  "(Docket  No.  ER93-412-0011", 

BILLMOCOOE  laOS-OI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart74 
[Docl(«tNo.92C-029q 

Listing  of  Color  AddHives  Subject  to 
Certification;  FDftC  Blue  No.  1 

Correction 

In  rule  document  93-3554  beginning 
on  page  7636  in  the  issue  of  Wednesday, 


Federal  RegistBr 

Vol.  59.  Na  35 

Tuesday,  February  22,  1994 


February  16, 1994  make  the  following 
correction. 

On  page  7636,  in  the  third  colimm,  in 
the  DATES:,  in  the  first  line,  "February 
17, 1994,"  should  read  "March  19, 
1994,". 

WUMQ  COOC  ise»«i« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart74 

pocket  Na  92C0292] 

Usting  of  Color  Addlttves  Subject  to 
Certmcalion;  FDAC  Red  No.  40 

Cbirection 

In  rule  document  94-3553  beginning 
on  page  7635  in  the  issue  of  Wednesday, 
February  16, 1994  make  the  following 
correction. 

On  page  7635,  in  the  first  column,  in 
the  DATES:,  in  the  first  line,  "February 
17, 1994,"  should  read  "March  19, 
1994,". 

WLUNQ  COOC  1StM1« 


UMI 


Tuesday 
Febniary  22,  1994 


Part  II 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Sallnan  Tribe  of  Monterey  County, 
California;  Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Trit>e;  Notice 
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/  Tuesday,  February  22,  1994  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Aduiowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  SecTetary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Salinan  Tribe  of  Monterey 
County,  c/o  Rosie  Shaffer.  P.O.  Box  403. 
King  City.  California  93930.  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 


1994 


UMI 


t  lel 


ithii 


was  received  by 
Affairs  (BIA)  on 
and  was  signed  b; 
group's  govemini 

TUsisanoticelof 
and  does  not  constitute 
petition  is  under 
Notice  of  active 
sent  by  mail  to 
interested  parties 
time. 

Under  §  83.8(d)|  (formerly 
the  Federal  reguh  tii 
parties  may  subm  t 
arguments  in  sup|)ort 
to  the  group's 
submitted  will  be 
same  basis  as 
BIA's  files.  Such 


Bureau  of  Indian 
h|ovember  15. 1993. 

members  of  the 
{  body. 

receipt  of  petition 
notice  that  the 
iCtive  consideration, 
censideration  will  be 
petitioner  and  other 
at  the  appropriate 


I  oth(  r 


54.8(d))  of 
ons.  interested 
factual  and/or  legal 

of  or  in  opposition 

ion.  Any  information 

made  available  on  the 

informati(Hi  in  the 
ubmissions  will  be 


provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB,  1849  C 
Street.  NW..  Washington.  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  January  27, 1994. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  94-3936  Filed  2-18-94;  8:45  am) 
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Memorandum  of  January  17,  1994 
Federal  Leadership  of  Fair  Housing 

Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

On  April  11,  1968,  one  week  after  the  assassination  of  the  great  civil  rights 
leader  Martin  Luther  King,  Jr.,  the  Fair  Housing  Act  was  enacted  (1)  to 
prohibit  discrimination  in  housing,  and  (2)  to  direct  the  Secretary  of  Housing 
and  Urban  Development  to  affirmatively  further  fair  housing  in  Federal 
housing  and  urban  development  programs.  Twenty-five  years  later,  despite 
a  strengthening  of  the  Fair  Housing  Act  5  years  ago,  hundreds  of  acts 
of  housing  discrimination  occur  in  our  Nation  each  day. 

Americans  of  every  income  level,  seeking  to  live  where  they  choose,  feel 
the  weight  of  discrimination  because  of  the  color  of  their  skin,  their  race, 
their  religion,  their  gender,  their  country  of  origin,  or  because  they  are 
disabled  or  have  children. 

An  increasing  body  of  evidence  indicates  that  barriers  to  fair  housing  are 
pervasive.  Forty  percent  of  all  families  move  every  5  years.  This  statistic 
is  significant  given  the  results  of  a  recent  study,  commissioned  by  the 
Department  of  Housing  and  Urban  Development  (HUD),  which  found  that 
more  than  half  of  the  African  Americans  and  Latinos  seeking  to  rent  or 
buy  a  home  are  treated  differently  than  whites  with  the  same  qualifications. 
Moreover,  based  upon  Home  Mortgage  Disclosiue  Act  data,  the  number 
of  minority  persons  who  are  rejected  when  attempting  to  obtain  loans  to 
purchase  homes  is  two  to  three  times  higher  than  it  is  for  nonminorities 
in  almost  every  metropolitan  area  of  this  country. 

Racial  and  ethnic  segregation,  both  in  the  private  housing  market  and  in 
public  and  assisted  housing,  has  been  well  documented.  Despite  legislation 
(the  Fair  Housing  Act)  and  Executive  action  (Executive  Order  No.  11063), 
the  divisive  impact  of  housing  segregation  persists  in  metropolitan  areas 
all  across  this  country.  Too  many  lower  income  and  minority  Americans 
face  barriers  to  housing  outside  of  central  cities.  Segregation  in  housing 
and  schools  deprives  too  many  of  our  children  and  youth  of  an  opportunity 
to  enter  the  marketplace  or  work  on  an  equal  footing.  For  too  many  families, 
our  cities  are  no  longer  the  launching  pads  for  economic  self-sufficiency 
and  upward  mobility  that  they  have  been  for  countless  immigrants  and 
minorities  since  the  country's  birth.  And  many  Americans  who  are  better 
off  abandon  the  cities. 

The  resulting  decline  in  the  very  heart  of  too  many  of  our  metropolitan 
areas  threatens  all  of  us:  the  health  of  our  dynamic  regional  economies — 
the  very  lifeblood  of  future  national  economic  growth  and  higher  living 
standards  for  all  of  us  and  all  of  our  children — is  placed  at  risk. 

We  can  do  better.  We  can  start  by  making  sure  that  our  own  Federal 
policies  and  programs  across  all  of  our  agencies  support  the  fair  housing 
and  equal  opportunity  goals  to  which  all  Americans  are  committed.  If  all 
of  our  executive  agencies  affirmatively  further  fair  housing  in  the  design 
of  their  policies  and  administration  of  their  programs  relating  to  housing 
and  urban  development,  a  truly  nondiscriminatory  housing  market  will  be 
closer  to  achievement. 

By  an  Executive  Order  ("the  Order")  I  am  issuing  today  and  this  memoran- 
dum, I  am  addressing  those  needs.  The  Secretary  of  Housing  and  Uiban 
Development  and,  where  appropriate,  the  Attorney  General— the  officials 
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with  the  primary  i  ^sponsibility  for  the  enforcement  of  Federal  fair  housing 
laws — will  take  thd  lead  in  developing  and  coordinating  measures  to  carry 
out  the  purposes  of  this  Order. 


Through  this 

provide  protection 

or  guaranty  to  petsons 


Orddr,  I  am  first  expanding  Executive  Order  No.  11063  to 

against  discrimination  in  programs  of  Federal  insurance 

who  are  disabled  and  to  families  with  children. 


Second,  I  am  revoling  the  old  Executive  Order  No.  12259  entitled  "Leader- 
ship and  Coordini  tion  of  Fair  Housing  in  Federal  Programs."  The  new 
Executive  order  rel  lects  the  expanded  authority  of  the  Secretary  of  Housing 
and  Urban  Develoiment  and  I  am  directing  him  to  take  stronger  measures 
to  provide  leaders!:  ip  and  coordination  in  affirmatively  furthering  fair  hous- 
ing in  Federal  progi  ams. 


Third,  I  ask  the  h^ads 
banking  agencies. 
Development  in  identifying 
to  affirmatively  further 
of  understanding 


of  departments  and  agencies,  including  the  Federal 

;o  cooperate  with  the  Secretary  of  Housing  and  Urban 

ways  to  structure  agency  programs  and  activities 

fair  housing  and  to  promptly  negotiate  memoranda 

him  to  accomplish  that  goal. 


w  th 


Further,  I  direct  thi  s 
all  of  HUD'S 
and  promote  economic 
recipients  of  those 


Secretary  of  Housing  and  Urban  Development  to  review 
progr^s  to  assure  that  they  truly  provide  equal  opportunity 
self-sufficiency  for  those  who  are  beneficiaries  and 
•rograms. 


I  also  direct  the 
contain  the 
to  eliminate  barrieib 
shall  include  Fed(  rally 
other  housing  and 
ment  National  Mortgage 


Secretary  to  review  HUD's  programs  to  assure  that  they 

maxin^um  incentives  to  affirmatively  further  fair  housing  and 

to  free  choice  where  they  continue  to  exist.  This  review 

assisted  housing,  Federally  insured  housing  and 

lousing  related  programs,  including  those  of  the  Govern- 

Association  and  the  Federal  Housing  Administration. 


Today,  I  am 
ative  efforts  of  all 
Council  will  be 
and  will  consist  of 
of  Transportation, 
Secretary  of  Defen^ 
Affairs,  the 
of  the  Interior,  thd 
Currency,  the 
of  the  Federal 


The  President's  Fa 
of  Federal  program  i 
strategy  to 
revisions  to 
activities,  and 


establishing  a  new  Cabinet-level  organization  to  focus  the  cooper- 
agencies  on  fair  housing.  The  President's  Fair  Housing 
ch4ired  by  the  Secretary  of  Housing  and  Urban  Development 
he  Secretary  of  Health  and  Human  Services,  the  Secretary 
the  Secretary  of  Education,  the  Secretary  of  Labor,  the 
-,  the  Secretary  of  Agriculture,  the  Secretary  of  Veterans 
f  of  the  Treasury,  the  Attorney  General,  the  Secretary 
Chair  of  the  Federal  Reserve,  the  Comptroller  of  the 
Direktor  of  the  Office  of  Thrift  Supervision,  and  the  Chair 
Deposit  Insurance  Corporation. 


r  Housing  Council  shall  review  the  design  and  delivery 

p  and  activities  to  ensure  that  they  support  a  coordinated 

affirma  ively  further  fair  housing.  The  Council  shall  propose 

existifig  programs  or  activities,  develop  pilot  programs  and 

new  programs  and  activities  to  achieve  its  goals. 


pro)ose 

I  direct  the  Secretai  y  of  Housing  and  Urban  Development  and  the  President's 
Fair  Housing  Council  to  develop  a  pilot  program  to  be  implemented  in 
selected  metropolit  m  areas.  This  initiative  will  promote  fair  housing  choice 
by  helping  inner-c  ty  families  to  move  to  suburban  neighborhoods  and  by 
making  the  centra]  city  more  attractive  to  those  who  have  left  it.  I  direct 
the  members  of  tie  Council  to  undertake  a  demonstration  program  that 
will  reinvent  the  way  assisted  hovising  is  offered  to  applicants,  will  break 
down  jurisdictionafl  barriers  in  housing  opportunities,  and  will  promote 
the  use  of  subsidie^  that  diminish  residential  segregation,  and  will  combine 
these  initiatives  With  refined  educational  incentives  aimed  at  improving 
the  effectiveness  o|f  inner-city  schools.  I  am  directing  that  transportation 
alternatives  be  considered  along  with  targeted  social  service  and  job  training 


programs  as  part  o 


area-wide  fair  houi  ing  opportunity  pilot  program  that  will  effectively  offer 


Federally  assisted 


lousing.  Federally  insured  housing,  and  private  market 


housing  within  a  i  netropolitan  area  to  all  residents  of  the  area.  The  pilot 


the  support  necessary  to  create  a  one-stop,  metropolitan 
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program  should  call  upon  realtors,  mortgage  lenders,  housing  providers, 
and  local  governments,  among  others,  to  assist  in  expanding  housing  choices. 

To  address  the  findings  of  recent  studies.  I  hereby  direct  the  Secretary 
of  Housing  and  Urban  Development  and  the  Attorney  General  and.  whete 
appropriate,  the  heads  of  the  Federal  banking  agencies  to  exercise  national 
leadership  to  end  discrimination  in  mortgage  lending,  the  secondary  mortgage 
market,  and  property  insurance  practices.  The  Secretary  is  directed  to  issue 
regulations  to  define  discriminatory  practices  in  these  areas  and  the  Secretary 
and  the  Attorney  General  are  directed  to  aggressively  enforce  the  laws  prohib- 
iting these  practices. 

In  each  of  these  areas.  I  direct  the  Secretary  of  Housing  and  Urban  Develop- 
ment to  take  the  lead  with  the  other  Federal  agencies  in  working  to  gain 
the  voluntary  cooperation,  participation,  and  expertise  of  all  of  those  in 
private  industry,  the  States  and  localities  who  can  assist  in  achieving  the 
Nation's  fair  housing  goals. 

The  Secretary  of  Housing  and  Urban  Development  is  authorized  and  directed 
to  publish  this  memorandum  in  the  Federal  Register. 


IXjlAJ^^iuoA  ^j^^Am^^ 


THE  WHITE  HOUSE. 
Washington,  January  17,  1994. 


Editorial  note:  For  the  text  of  Executive  Order  12892,  "Leadership  and  Cooidinetion  of  Fair 
Housing  in  Federal  Programs:  AfTirmatively  Furthering  Fair  Housing,"  see  issue  Jan.  20,  p. 
2939  of  the  Federal  Register.  See  also  the  Weekly  CompUaUon  of  PresideniJaJ  Documents 
(vol.  30.  p.  110). 
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962 _ ™ 7638 

970 ™ 5321 

984 7638 

3500 6506 

Propotsd  RuIm: 

232 5157 

247 5155 

880 5155 

881 51 55 

883 - 5156 

26  CFR 

1 4791,  4799,  4831 

31 621 7 

602 4799.4831 

PfOpOMd  Rul6K 

1 4876,  4878,  5370 

52 5161 


27  CFR 

178 


.7110 


Proposed  RuIm: 
178 

7115 

28  CFR 

42 

6559 

511 

5924 

524 

6856 

551 

5514 

600..... 

5321 

603 

5321 

Propossd  Rutos: 
551 

5926 

29  CFR 

504 

..5484,5486 

1601 

5708 

1910 

6126 

1915..- .. 

1917 > 

......—..6126 

6126 

1918.- 

6126 

1926 

6126 

1928 

6126 

2619 ™ 

2676 

7210 

7210 

30  CFR 

56 

8318 

57... 

58 

8318 

8318 

70 

72 .... 

913 

8318 

8318 

4832 

915 

5709 

Proposed  Rules: 
840 

6227 

842 

6227 

843 

6227 

31  CFR 

348 

5723 

500 - 

550 

-...5105 

580 

8134 

Proposed  Rules: 
800 

7666 

32  CFR 

199 -..„.-.... 

228..... 

8401 

,. 5948 

254 

7213 

706 i 

..7216,  7217 

33  CFR 

100 

-5322,  5950 

110 „.- 

S.<JS1 

117 5953,  8408 

161....- 117,5323 

165 5324,  5950,  5951,  5954. 

7640.8409.8410 
Proposed  Rules: 

117 5970,  8428 

150 , 8096 

151 

..7237.  8086 

154 

7237 

155 

7237 

34  CFR 

363 

- 8330 

369 

._ 8330 

371 .. 

373 

8330 

8330 

374 

8330 

375 

8330 

376 „„ 

377 

8330 

8330 
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ui 


378 

379 

380 

381 ..- 

385 

^^^/V    •»«aa«a»»*aaaaaa#a**i 
W09  •■•  aa  a**a*a*«  ••■  aaB*i 

390 - 

Proposed  Rules: 

396 

Oh.  VI 

600 

602. 

667 „ 


682. 


..8330 
.8330 
.8330 
.8330 
.8330 
.8330 
.8330 
.8330 

.8350 
.5560 
.6446 
.6227 
.6227 
.8044 
.8044 


36  CFR 

1253 — „ 

Proposed  Rules; 

223 - 

261.- „, 

262 

1220 


.6899,  6900 


.4879 
.7880 
.7880 
.8150 


38  CFR 

3-.... 5106, 6218,  6901 

14 6564 

Proposed  Rules: 

3 5161,6607 

39  CFR 

233 


.5326 


40  CFR 

9 8411 

52 5327,  5330,  5332.  5724. 

5955. 621 9, 721 8,  7222. 7223 

60 5107.  5955,  8134 

63 7224 

80 7716 

81  a...*.*,*M»* ••••.. .»..5332 

180 4834,  8135 

1 85 5108 

1 86 _. 4834,  51 08 

261 5725,  8362 

271 7641 

300 5109 

712 5056 

'  '  W>*a»**a>aaaaaaaa«a*>a«a**a*>a*aaaaaa*WVwW 

763 .- 5236 

Proposed  Rules: 

50 — 5164 

52 5370,  5371.  5374, 5742, 

6608,8150 

55 5745 

61 — 5674 

63 4879,  5868.  8429 

81 5374.  6608.  8150 

141 6332 

156 . 5971.  6712 

166 6712 

■  WJ>««aa«**M**«aaaHa*a****«*aa*aM**a*3VvZ 

228 7952 

430 4879 

437 8150 

•  V4  •  a  a  aa««*a***a»»aaaa«H*.**«aaaaH*«a«Ov  I U 

41  CFR 

101-38 5962 

Propoeed  Rules: 

101-41 8151 


201-1 4978 

201-3 4978 

201-20 4978 

201-39 -.4978 

42CFR 

400 6570 

410 6570 

413 „„„. 6570 

^^^■■•••••■•••••■■••••••••aasaavv^vaaaaaO  1  wO 

436 8138 

440 -....8138 

489 —.6570 

498 6570 

Propossd  Rules; 

405 — 6937 

41 7 8429.  8435 

421 .„ 8446 

433 4880 

489 6228 

43  CFR 

4700 7642 

Public  Land  Orders: 

7028 7226 


44  CFR 

64 5726 

65 5727,  5728,  5730 

67 5731 ,  5732 

403 8412 

Proposed  Rules: 

67-.. 5747,  5748 

45  CFR 

*  wWaaaaw»a»aaaaaaaaaa— »aa»aa< 

46  CFR 

15 


.4835 


.4839 


— 7614 

7668,  8100 

7668 

6610 

. — 4885.  5974 

5974 

_ 4885.  5974 


16 

25 

160 

503 

514 - 

580 

581 

47  CFR 

1 841 3 

73 6220. 

7908. 8414.  8415. 8416. 
8417 

'  Waaa»*aaaa***aaaaa*aaaae>a*»*aaaaaaaaa*a01M/  I 
OU  .  aaaaaaaaaaacvaskvavvvaaataaaaaakssaaaa  f  f    I  ^ 


2 „ 5166 

15 8162 

21  «.a.aa.aM....«...a— .a.....790l  ,    79D4 
Do .....aaM.— a.5166 

73 6230.  6231,  7237.  7239. 

7668. 7669, 7908, 7966, 8163 

76.- 8162 

90 7239 


48  CFR 

52 

225 

252 

525 

552 

904 


.-.8041 
.-.5335 
-.5335 
.-.5484 
.-.5484 
.-.6221 


925.. 
952.. 
970., 


6221 

6221 

.5529,  6221 


9aa.aaaaa*aK>H*aH..aaMa>>aaaa«*.aaH>OlQO 

14 7714 

15 .5750,8108 

31 5750 

42 5750,  81 08 

^Waaaa*««**»*aaaa«aaaaaa»aa***a**«aaaaaaa9f  OU 

52 5750 

516 5561 

552. — 5561 .  6231 

871 6942 

912 5751 

952 - 5751 

vr  U>*.a*aa*«»..a.a.M..a.aa.a*a...aaMa5rDl 

1819 5974 

1846 .— 7966 

1852 5974.  7966 

49  CFR 

40 -..-.7340 

192 6579 

195 6579 

199 7426 

207 6585 

219 7448 

350 -.-.5262 

382 .7484 

391 7484 

^99£  aaaaaaaaaa***>8aaB«*aa««*«*aa«aaa*aBa  f^O^ 

395 7484 

571 6903,  7643 

653 7572 

654 .7532 

IMMCaaaaH*aaa*aaaa»aM*»*MH»a*aM*«a404w 

1 051 . -...6221 

1053 6221 

1207 5110 

1249 5110 

1312 4843,6221 

Propossd  Rulse; 

40 7367 

192 5168 

199 7614 

219 7482,  7614 

382 7528.  7614 

VV  I  ••aaaa**#»eaaa>aaaa***«a**aaaaaa**a*a9w*  O 

653 7614 

SOCFR 

17. — 4845.  5306.  5494,  5499, 
5820,7968,8138 

32„.„ 6680,6686 

216 8417 

228 5111 

611 7647.  7656 

D4  I  aa.>a*M*Baaa>*a**aMa«aHaaaaaaa».aawO0O 

642 5063 

651 5128 

652 .- 6221 

672 -....5736,  6ffi276912r7647 

675 6222,  7656.  8142 

676 7647.  7656 

881 6912 


17 4887.  4888,  5311,  5377, 

7968,8163,8165.8450 
625.— ......-....— .—...-.-.5364 

644 5078 

D40  aM^a  •»<-»•»••....  —•...••,.*»..»..a566Z 


649. 

651-...- 

661 

676 

665 


8451 

5563.6232 

4895 

-5079 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
puttlic  t>ilis  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunction 
with -PLUS- (PuWic  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
put3«ished  in  the  Fedaral 
Rdglstar  tiut  may  be  ordered 
in  individual  pamphlet  form 
(refenred  to  as  "^  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-612- 
2470). 

KR.  1303/P.L  103-212 

To  designate  the  Federal 
Building  and  United  States 
Courthouse  located  at  402 
East  State  Street  in  Trenton, 
New  Jersey,  as  the  "Ctailcson 
S.  Fisher  Federal  Buikfing  and 
United  States  Coufthouse". 
(Feb.  16,  1994:  108  StaL  43; 
1  page) 

H.R.  2223/P.L  103-213 

To  designate  the  Federal 
buitding  located  at  525  Gritin 
Street  in  Dallas,  Texas,  as  the 
"A.  Maceo  Smith  Federal 
BuHding".  (Feb.  16.  1994;  108 
Stat  44;  1  page) 

H.R.  2SSVP.L  103-214 

To  desigr^te  the  Federal 
building  located  at  100  East 
Fifth  Street  in  Cincinnati.  Ohio, 
as  the  "Potter  Stewart  Unilsd 
States  Courthouse".  (Feb.  16. 
1994;  108  Stat.  45;  1  page) 

H.R.  3186^.L.  103-215 

To  designate  the  United 
States  courthouse  located  in 
Houma.  Louisiana,  as  the 
"George  Arceneaux,  Jr., 
United  States  Courthouse". 
(Feb.  16,  1994;  108  Stat  46; 
1  page) 

KR.  3356^  J-  103-216 

To  designate  ttw  United 
States  co<jrthous«  under 
construction  at  611  Broad 
Street,  in  Lake  Charles, 
Louisiana,  as  tfie  "Edwin  Ford 
Hunter.  Jr..  United  States 
Courthouse".  (Feb.  16,  1994; 
108  StaL  47;  1  page) 

Last  List  Fabniaiy  17,  ItM 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeMy.  It  is  arrariged  in  the  order  o(  CFR  tides,  stock 

numbers,  prices,  and  reviston  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  vvhich  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checkist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Afteded).  which  is  revised  monthly. 

Tbe  annual  rate  for  subscriptkm  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  addilwnal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  AN  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctiarga  orders 
to  (202)  512-2233. 


TWe 


Stock  Numbcc 


Pno#       fwHfllon 


1, 2  (2  Resented) (869-019^XXni-1) iMJOO       Jon.  t,  19^ 

3  (1992  Compitation 
and  Ports  100  and 
101) (8«9-019-00002-0) .. 


17.00 
5.50 


4  ...... (869-019^)0003-8) .... 

SPartK 

1-699  (869-019^)000*^) ......  21X10 

70O-1 199 „  (869-019-00005-4) 17  JO 

1200-End,  6  (6 

Reserved) (869-019^)0006-2) 21.00 

TPartK 

0-26 (86W)19-00007-1) 20.00 

27-45  {869^19-00008-9) 13.00 

46-51  (869-019-00009-7)  .„...  TOJJO 

52  (869-01W)00ia-l) 28^)0 

5>209 (869-019^)001 1-9) 21 .00 

210-299 „ (869-019-00012-7) 30.00 

300-399 (869-01W)0013-5) }&M 

400-«99 (869-019-00014-3) MJOO 

700-899 (869-01W)0015-1)  ...„.  21.00 

900-999 (869-019^00016^1) ......  33.00 

1C0O-1059 (869-019-0001 7-8) 20M 

1060-1 1 19 (869-019-00018-6) ......  13.00 

1120-1199 (869-019-00019-4) ......  11.00 

1200-1499 (869-019-00020-8) ._...  27.00 

1500-1899 (869^)19-00021-«) 17.00 

1900-1939 (869^19^0002^4) 13.00 

1940-1949  (869-019^)0023-2) 27.00 

1950-1999 (869^19^00024-1) 32.00 

2000-End (86^01W)0025-9) 12X0 


'Jan.  1.19  3 
Jan.  1, 19  3 

Joa  1, 19  3 
Jaa  1.  19  3 

Joa  1, 19  3 

Joa  1. 19  3 
Joa  1.  19  3 
Jaa  1, 19  3 
Jan.  1. 19  3 
Jaa  1. 19  3 
Jan.  1, 19  3 
Jaa  1, 19  3 
Jaa  1, 19  3 
Jaa  1, 19  3 
Jaa  1,  19  3 
Jaa  1, 19  3 
Jaa  1, 19  3 
Jan.  1. 19  3 
Jaa  1, 19  3 
Jaa  1, 19  3 
Jaa  1. 19  3 
Jaa  1, 19  3 
Jaa  1. 19  3 
Jaa  1, 19  3 


.(869-019-00026-7) 2a00       Joa  1,  19  3 


9  Partss 

1-199  _„.  (869-019O0027-5) 27.00 

200-Cnd  (869-019-00028-3) 21.00 

10  Parts: 

0-50 . (869-019-00029-1) 29.00 

51-199 (869-019^)0030-5) ._...  21 .00 

200-399 (869^)19^)0031-3) 15.00 

400-499 (869-019-00032-1) 2a00 

500-€nd  (869-019-00033-O) 33.00 

11  (869^)19-00034-8) 13.00 

12  Parts: 

1-199  (869-019-00035-6) ......  1 1 .00 

200-219 (869-019-00036-4) 15.00 

220-299 (869-019-00037-2) 26.00 

300-499 (869-019-00038-1) 21 .00 

500-599 (869019^)0039^ 19.00 

600-€nd  (869-019-00040-2) 28.00 

13 (869-019-00041-1) 28.00 


Jon.  1,  19  3 
Jaa  1.  19  3 

Jon.  1,  19  3 
Jon.  1,  19  3 
Jaa  1.  19  3 
Joa  1,  19  3 
Joa  1. 19  3 

Jaa  1,  19  3 

Joa  1,  19  3 
Jaa  1, 19  3 
Jan.  1,  19  3 
Joa  1. 19  3 
Jaa  1,  19  3 
Jon.  1,  19  3 

Jan.  1. 19  3 


TlOe 
14 


Stock  Numbsr 


1-59 (869-O19-0004^9) 

60-139 (869-019-00043-7) 

140-199 (869-019-00044-5) 

200-1199 (869^19-00045-3) 

1200-End (869-019-00046-1) 

18  Parts: 

0-299  (869-O19-00047-0) 

300-799 (869^)19-00048-8) 

800-€nd  (869-019-00049-6) 

16  Parts: 

0-149  (869-019-00050^) 

150-999 (869-019-00051-8) 

I000-€nd (869-019-00052-*) 


PHC« 

29  OO 
26  OO 
12.00 
22  OO 

itoo 

2S:» 

iv.oo 

n,DC 

2^00 


17  Parts: 

1-199  „.  (869-019-00054-2) 18  00 

200-239 (869-019-00055-1) 23  :o 

240-Cnd (869-019-00056^ 2t  >■ 

18  Parts: 

1-149  (869O19-00057-7) '-    0 

150-279 (869-01  W)0058-5) :  V  .x 

280-399 (869-019-00059-3) 

400-€nd  : _.  (869-019-00060-7)  ._...  C . ; 


36  CC 
1130 

3''.X) 
30.00 


19 

1-199  (869-019-00061-5) 

200-Cnd  ...» (869-019-00062-3) 

20  Parts: 

1-399  „ (869-019-00063-1) 

40(M99 (869-019-O0064-0) 

500-£nd _...  (869-019-00065-8) 

21  Parts: 

1-99  „, (869-019-00066-6) 1 1  X! 

100-169 „...  (869-019-00067-4) 2   CO 

1 70-199 (869-019-00068-2) 2C  00 

200-299 (869-019-00069-1) 60C 

300499 „ (869-019-00070-4) 34.CG 

500-599 (869^)19-00071-2) ......  2 1  00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869K)lW)0073-9) 22  00 

130(Hnd .-.. (869O19-00074-7) ._...  12.00 

22  Parts: 

1-299  ;.  (869-019-00075^) 

300-€nd  (869-01W)007«) 


3000 
2200 

2100 


23  (869-019-00077-1) .. 

24  Parts: 

0-199  (869-019-00078-0) 38.00 

200-499 (869-019-00079-8) 36.00 

500-699 „ (869-019-OOOW-l) 1 7.00 

700-1699 (869-019^)0081-0) 39  00 

1700-€nd (869-019-00082-8)  ...„.  15.00 


25 (869-019-00083-6) 


31.00 


26  Parts: 

§§  1.0-1-1.60 (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300 (869-019-00086-1) ......  23.00 

§§  1.301-1.400 (869-019-00087-9) 21.00 

§§  \M\-}.A4a (869O19-00088-7) 31.00 

§§1441-1.500  ...._ (869-019-00069-5)  23.00 

§§  1.501-1.640 (869-019-00090^ 20O0 

§§  1  A41-1.850 (869-019-00091-7) iASXi 

§§1.851-1.907 (869-019-00092-5) 27.00 

§§  1.908-1.1000 (869-019-O0093-3) 26.00 

§§  1.1001-1.1400  „.  (869-019-00094-1) 22.00 


§§1.1401-€nd  (869-019O0095-0) 

2-29 (869-019-00096-8) 

30-39  (869-019-00097-6) 

40-49  > (869-019-00098-4) 

50-299 (869-019-00099-2) 

30O499 .(869-017-00100-0) 

50O-599 ™.  (869-019-00101-8) 


31.00 
23.00 
18.00 
13.00 
13.00 
23.00 
6.00 


Jan.  1. 1993 
Jaa  1, 1993 
Jaa  1, 1993 
Joa  1.  1993 
Jon.  1,  1993 

Jaa  1, 1993 
Jaa  1, 1993 
Jaa  1. 1993 

Jaa  1. 1993 
Jaa  1, 1993 
Jaa  1, 1993 

Apr.  1, 1993 
June  1,  1993 
June  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  19«: 
«Apr.  1,19^,0 
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TW« 


Stock  Number 


600-End  „ (869-019-00102-6) 


ton 


27  Parts: 

1-199  „ (869^)19-00103-4) iJJOO 

20O-€nd (869-019-00104-2) 11.00 

28  Parts: 

1-42  !.Z!  (869-019-00105-1) .. 

43-end (869-019-00106-9)  .. 


271)0 
21.00 

29  Parts: 

0-99 (869-019-00107-7) 21-00 

10O-499 (869-019-00106-5) 9.50 

500-899 (869^)19-00109-3) ......  36X0 

900-1899 (869019-001 10-7) 17X0 

1900-1910  (§§1901.1  to 

1910.999) (869-019-00111-5) ... 

1910  (§§1910.1000  to 

end)  (869-019-00112-3) 21X0 

191 1-1925 (869-019-001 13-1) 22X0 

1926 (869-017-001 12-1) 14X0 

•1927-End  (869019-001 15-8) 36X0 

30  Parts: 

1-199  (869-019-00116-6) 27.00 

200-699 ™ (869-019^)01 17-4) 20.00 

700-End  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019-00119-1) 16.00 

200-tnd  ....„ (869-019-00120-4) 29.00 

32  Parts: 

1-39.  Vol.  I ]SJO0 

1-39.  Vol.  II ...„ 19X0 

1-39,  Vol.  Ill J8.00 

1-190  _._ (869-019-00121-2) 30.00 


Revision  Date 
Apr.  1.  1993 

Apr.  1, 1993 
»Apr.  1.  1991 

July  1. 1993 
July  1, 1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1. 1993 

31X0       July  1,  1993 


TIM 


191-399 (869^)19^)0122-1) 

400-629 (869-019-00123-9) 

630-699 (869^)19-00124-7) 

700-799  ....„ (669-019-00125-5) 

800-€nd  (869-019-00126-3) 

33  Parts: 

1-124  (869-019-00127-1) 

125-199  „ (869-019-00128-0) , 

200-Cnd  (869O19-00129-8) 

34  Parts: 

l-2<»  (869-019-00130-1) , 

300-399 (669-019-00131-0) . 

400-End  (869-O19-O0132-6)  , 

35 (869-019-00133-6) , 

36  Parts: 

1-199  (869-019-00134-4)  , 

200-£nd  (869-019O0135-2) . 


36X0 
26.00 
14X0 
21.00 
22.00 

20.00 
25.00 
24.00 

27X0 
20.00 
37.00 

12.00 

16X0 
35X0 


July  1, 1993 
July  1. 1993 
July  1,1992 
July  1,  1993 

July  1,  1993 
July  I,  1993 
July  1.  1993 

July  1. 1993 
July  1.  1993 

2July  1.  1984 

2July  1,  1984 

zjuly  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

*July  1.  1991 

July  1.  1993 

July  1,  1993 . 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 


37 (869-019-00136-1) 20.00        July  1.  1993 

38  Parts: 

0-17  (669-019-00137-^ 31.00 

18-£nd ........  (669-019-00138-7) 30X0 

39 „ (869^)19-00139-5) .. 


17.00 

40  Parts: 

1-51  „„ (669^)17-00136-4) 31X0 

•52 (869-019-00141-7) 37.00 

53-59  (669-019-00142-5) 1 1X0 

60  (869O19-00143-3)  35.00 

61-80 „ (869-017-O0141-4) 16X0 

81-85  (869-019^)0145-0) 21.00 

86-99  (869-017-00143-1) 33.00 

100-149 (869-019-00147-6) 36X0 

150-189 (869-019-00148-4) 24.00 

190-259 (869^)19-00149-2)  ...„.  17.00 

260-299 (869-01 7-00147-3) 36.00 

300-399  -.. (869-019^151-4) 18.00 

400424 „_ (869-019-O0152-2) 27X0 

425-699 (669-017-O0150-3) 26X0 

700-789 (869-019-00154-9) 26X0 


July  1,  1993 
July  1. 1993 

July  1.  1993 

July  1,  1992 
July  1.  1993 
July  1,  1993 
July  1. 1993 
July  1,  1992 
July  1,  1993 
July  I,  1992 
July  1. 1993 
July  1. 1993 
July  1,  1993 
July  1,1992 
July  1,  1993 
July  1.  1993 
July  1.1992 
July  1, 1993 


790-End (66W)19-O0155-7) .. 

41Chaptsrs: 

1. 1-1  to  1-10 _. ^  13J0 

1 . 1-1 1  to  Appenda,  2  (2  Reserved) 13X0 

*^ 14X0 

•"■"•••••••••••••••••••••••••••••••■•••  M  ••»»••»»,„,,„„„,„„  ,,^,„,  OjUU 

9  •"•••"••••••••••••■•••••••••••••••••••-.•...#•»«...,„,„.„„„«„„.  4i50 

10-17 ..„„ 9j0 

18.  Vol.  I.  Parts  1-5 ijjoo 

18  Vol  II.  Parts  6-19 MM 

18,  Vol  III.  Ports  20-52 13X10 

19-100  ....„ 134)0 

l-'OO  „ (869-019^)0156-5) 10X0 

101 (869^1900157-3) ......  30X0 

102-200 (869-019-00158-1) 1 1X0 

201-€nd  (869O19-00159-0) 12X0 

42  Parts: 

1-3W  (869-019^)0160-3) 24X0 

400-429 (869-017-00158-9) 23X0 

430-Cnd (869-017-00159-7) 31X0 

43  Parts: 

1-W  (869-01W)0163-8) .. 

1000-3999  (869-019-00164-6)  .. 

400O-€nd (869-O19-00165-4)  .. 


26X0       July  1,  1993 


>July  1,1984 
>July  1. 1984 
>July  1, 1984 
iJuly  1, 1984 
sjuly  1. 1984 
iJuly  1. 1984 
sjuly  1. 1964 
'July  1, 1984 
>July  1, 1984 
sjUy  1,  1984 
'July  1,1984 
July  1,  1993 
July  1, 1993 
•July  1. 1991 
July  1. 1993 

Oct.  1, 1993 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 


23X0 
32X0 
14X0 


.  (669-019-00166-2) 27X0       Oct.  1,  1993 


45  Parts: 

1-199  -...(669^)17-00164-3) 

200-499 (86W)1 7-00165-1) 

500-1199  .._. (669-019-00169-7) 

1200-End (869-017-00167-8) , 

46  Parts: 

1-40  (869-017-00168-6)  . 

41-69  „ (669-017-00169-4) . 

70-89  (869-019-00173-5) . 

90-139 (869-017-00171-6) . 

140-155 (669-017-00172-4) . 

156-165 (669-017-00173-2) . 

166-199  ..... (669O17-00174-1) . 

200-499 (869-017-00175-9) . 

500-€nd  (869-019-00179-4) . 

47  Parts: 

0-19 -...(669-017-00177-5) . 

20-39  (869-017-00178-3) . 

40-69  (869-019-00182-4)  . 

70-79  — (869-017-00160-5)  . 

60-£nd  (869-017-00161-3) . 


20X0 
14.00 
30X0 
20.00 

17X0 
16X0 
8.50 
14X0 
12X0 
14X0 
17X0 
22X0 
15.00 

22X0 
22.00 
14X0 
21X0 
24X0 

48  Chapters: 

1  (Ports  1-51) (869-019-00185-9) 36X0 

1  (Ports  52-99)  -...  (869-017-00183-0) 22X0 

2  (Ports  201-251) (669-017-00184-8) 15X0 

2  (Ports  252-299) (869-017-00185-6) 12X0 

3-6 (869-017-00166-4) 22X0 

7-14 (869-017-00187-2) 30X0 

15-28  (869-017-00188-1) 26X0 

29-&id  (869-017-00189^ 16X0 

49  Parts: 

1-99 (669^)19-00193-0) . 

100-177 (869-017-00191-1) . 

176-199 (869-017-00192-9)  ., 

200-399 (669-017-00193-7) ., 

400-999 -...(869417-O0194-5) .. 

1000-1199 -.(86901 7-00195-3)  .. 

12004nd (869O19-00199-9) ., 


50Psrts: 

1-199  (669-017-00197-0) 

200-599 (869-017-00198-8) 

600-End (869-017-00199-6) 

CFR  Index  and  Findings 
Aids (869-019-000534) 


2300 
27X0 
19.00 
27.00 
31X0 
19X0 
22X0 

23.00 
20.00 
20X0 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1.  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1993 
Oct.  1.  1992 
Oct.  1,  1992 
'Oct.  1,  1991 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1993 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1993 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1993 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1.  1993 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1993 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 


36X0   Jan.  1,  1993 
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THto  Stock  NumlMr  Prfc«       Revision 


Comptete  1994  CfR  set 829.00 

Miaoficne  CFR  Eation: 

Comptete  set  (ooe-time  moiting) )MSXt 

Connptete  set  (one-time  mailing) :....  188.00 

Comptete  set  (one-time  moiling) „ 223.00 

Subscription  (mated  OS  issue<l)  ...„ 244.00 

Indwiduol  coptes 2iM 


?92 
?93 
^4 


'  Bacouw  Title  3  it  an  annual  compikJllon,  itw  volume  and  aR  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

»The  July  1,  1965  ed«ion  o(  32  CR?  Ports  1-189  contains  a  note  only  tor 
PwtJ  1-39  Inclusive.  For  the  (ul  text  o»  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  Issued  o$  d  July  1,  1984,  containing 
thoseports. 

iThe  Wy  1,  1985  edition  ol  41  CFR  Chapters  l-lOO  contains  a  note  only 
tor  Chapters  1  to  49  Inclusive.  For  the  ful  text  ol  procurement  regulations 
tn  Chapters  1  "to  49,  consult  the  eleven  CFR  volumes  issued  os  o<  July  1 
1984  containing  those  chapters. 

*No  onoendmenls  to  this  volume  were  promulgoted  during  the  period  Apr. 
1.  1990  to  Mar.  31,  1993.  The  CFR  volume  Issued  April  1,  1990.  should  be 
retained, 

»No  amendments  to  this  volume  were  promulgated  during  the  period  /^. 
1,  1991  to  Mar.  31,  1993.  The  CFR  volume  issued  AprI  1,  1991,  should  be 
retained. 

•Mo  amendments  to  this  volume  were  promulgated  during  the  period  July 
1. 1991  to  June  30,  1993.  The  CFR  volume  Issued  July  1,  1991,  should  be  rettined. 

'No  omendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1991  to  September  30,  1992.  The  CFR  volume  issued  October  1,  1991  should 
be  retained. 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  ReglHar- 
Code  of  Federal  Regukttons  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I — I  YES,  please  send  me  the  following: 


Order  proonsing  code: 

*6173 


^bii_ 


Chaiyeyourortfer. 

Tb  tax  your  orders  (202)-512-2250 


copies  of  The  FMeial  RegMw^What  N  to  ami  How  lb  Um  N,  at  «7X)0  per  copy.  Slock  Na  069-000-00044-4 


(Company  or  Personal  Name) 


(Please  type  or  print) 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handlmg  and  are  subject  to  change. 

Please  Choose  Method  of  R^jmcnt: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    I    I    I    I  "Tl-n 
LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 

I     I     I     I    1  (Credit  card  expiration  date)  Thank  you  for 

your  order! 


(Additional  addiess/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Do.  1-93) 


(Purchase  Older  No.) 

YES    NO 
May  we  make  yooriiaBM/MldRaB  available  to  Other  maacHr  LH   ("1 


Mail  lb:    New  Orders,  SuperintendeiSt  of  Documents 
P.a  Box  371954,  Pittsburgh,  R\  15250-7954 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  servica  provides  up-to-date 
information  on  Presidential  policies 
arxl  announcements.  K  contains  the 
full  text  of  the  President's  pubic 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House. 

The  Weekly  Compilation  carries  a 


Weekly  CompiUtioa  of 

Presidential 
Documents 


Mor)day  dateline  and  covers  materials 
released  during  ie  preceding  week. 
Each  issue  cents  ins  an  Index  of 
Contents  and  a  Emulative  Index  to 
Prior  Issues. 


Separate  indexes 
periodically.  Oth<  r 
lists  of  acts  appr  )ved 
President,  nominations 


&tfv  Proowalng  CodK 

*5420 


Superintendent  of  Documents  Sjibscription  Order  Form 

Charge  your  order. 
Ifseasyl 

To  fax  your  orders  (202)  512-2233 
t|ie  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 


I I  YES,  please  enter one  year  subscriptions  for 

can  keep  up  to  date  on  Presidential  activities. 


Q  $103  First  Qass  MaU 


Price  includes 


The  total  cost  of  my  order  is  $  ______ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  23%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  bne) 

(Street  address) 

(Qty,  State,  Zip  code) 

(Daytime  phone  including  area  code) 

(Purchase  order  no.) 


are  published 
features  include 
by  the 
submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidemial  activities  and  White 
House  anrKMjncements. 


Published  by  the  Office  of  the  Federal 
Register,  Natk>nal  Archives  and 
Records  Administration. 


Q  $65  Regular  Mail 


For  privacy,  check  box  Itelow: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account        |    |    | 

□  VISA  Q  MasterCard 


crn-D 


(expiration) 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


(Authorizing  signature)  i/M 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  oa  How  To  Use  Uw  Federal  Register 

For  infonnation  on  briefings  in  Tucson,  AZ.  and 
Oakland.  CA.  see  announcement  on  the  inside  cover  of 
this  issue. 
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The  Federal  Register  provides  a  uniform  system  for  m 
available  to  the  public  regulations  and  legal  notices  issied 
Federal  agencies.  These  include  Presidential  proclamat 
Executive  Orders  and  Federal  agency  documents  havini 
applicability  and  legal  effect,  dociunents  required  to  bt 
by  act  of  Congress  and  other  Federal  agency  document, 
interest.  Documents  are  on  file  for  public  inspection  in  ^ 
of  the  Federal  Register  the  day  before  they  are  publishe  i 
earlier  filing  is  requested  by  the  issuing  agency 

The  seal  of  the  National  Archives  and  Records  Admi..., 
authenticates  this  issue  of  the  Federal  Register  as  the  o 
publication  established  under  the  Federal  Register  Act. 
1507  provides  that  the  contents  of  the  Federal  Register 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  mi  rofiche 
format.  The  annual  subscription  price  for  the  Federal  R  >gister  paper 
edition  is  $444,  or  $490  for  a  combined  Federal  Regist^,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  Subscription 
the  microfiche  edition  of  the  Federal  Register  includinj  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptioi  s  are 
available  for  one-half  the  annual  rate.  The  charge  for  in  lividual 
copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00  fa  •  each  group 
of  pages  as  actually  bound:  or  $1.50  for  each  issue  in  m  crofiche 
form.  All  prices  include  regular  domestic  postage  and  h  mdling. 
International  customers  please  add  25%  for  foreign  han  lling.  Remit 
Check  or  money  order,  made  payable  to  the  Superinten<  ent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account.  VI  )A  or 
MasterCard.  Mail  to:  Newr  Orders,  Superintendent  of  Dc  :uments 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  materii 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume 
page  number.  Example:  59  FR  12345. 


appearing 
number  knd  the 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche  204-783-3238 

Assistance  with  public  subscriptions 
Single  copies^ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


® 


Printed  on  recycled  paper  containing  100% 


512-2303 

783-3238 
512-2457 


523-5243 
523-5243 


FOR: 

WHa 
WHAT: 


WHY: 


THE  FEI^RAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


TUCSON,  AZ 

WHEN:  March  23  at  9:00  am 

WHERE:  University  of  Arizona  Medical  School, 

DuVal  Auditorium.  1501  N.  Campbell 

Avenue,  Tucson,  AZ 
RESERVATIONS:  Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area, 

call  602-290-1616 


WHEN: 
WHERE 


OAKLAND,  CA 

March  30  at  9:00  am 

Oakland  Federal  Building,  1301  Clay  Street, 
Conference  Rooms  A,  B,  and  C,  2nd  Floor, 
Oakland,  CA 
RESERVATIONS:   Federal  Information  Center 
1-800-726-4995 


>ost  consumer  waste 


III 


Contents 


Federal  Register 

Vol.  59.  No.  36 

Wednesday,  February  23.  1994 


Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
Israel,  8596 

Agricultural  Marketing  Service 

RULES       • 

Prunes  (dried)  produced  in  California.  8517-8518 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFR  Part  993 

[Docket  No.  FV93-993-3IFRI 

Dried  Prunes  Produced  In  CaUfomla; 
Changes  In  Producer  District 
Boundaries 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  revises 
the  administrative  rules  and  regulations 
established  xmder  the  Federal  marketing 
order  for  dried  prunes  produced  in 
California.  This  rule  realigns  the 
boimdaries  of  seven  districts  estabUshed 
for  independent  producer 
representation  on  the  Prune  Marketing 
Committee  (Committee).  The 
realignment  provides  for  more  equitable 
representation  for  those  members,  and 
makes  provisions  of  the  order  consistent 
with  current  industry  demographics. 
This  rule  is  based  on  a  unanimous 
recommendation  of  the  Committee, 
which  is  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  The  interim  final  rule  is 
effective  February  23, 1994.  Comments 
which  are  received  by  March  25, 1994 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX 
number  (202)  720-5698.  Comments 
should  reference  this  docket  number 
and  the  date  and  page  number  of  this 
issue  of  the  Federal  Regialer  and  will  be 
available  for  public  inspection  in  the 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest.  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno.  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Valerie  L.  Emmer, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington.  DC  20050-6456; 
Telephone:  (202)  205-2829,  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
993  (7  CFR  part  993),  regulating  the 
handling  of  dried  primes  produced  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agricuhure 
(Department)  is  issmng  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regiilations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15KA)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefiom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  dried  prunes  who  are  subject  to 
regulation  under  the  dried  prune 
marketing  order  and  approximately 
1,360  producers  in  the  regulated  area. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
AdministratioQ  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $3,500,000,  and  small  agricultural 
producers  have  been  defined  as  those 
naving  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  California  dried  prunes 
may  be  classified  as  small  entities. 

This  interim  final  rule  reahgns  the 
boundaries  of  the  seven  districts 
established  tor  independent  producer 
representaticm  on  the  Committee.  To  be 
consistent  with  current  industry 
demographics,  this  interim  rule  ensures 
that,  insofar  as  practicable,  each  district 
represents  an  equal  nimiber  of 
independent  producers  and  an  equal 
volume  of  prunes  grown  by  such 
producers.  The  change  will  not  impose 
any  additicmal  regulatory, 
informational,  or  cost  requirements  on 
handlera  or  producers. 

This  action  revises  §  993.128  of 
Subpart — Administrative  Rules  and 
Regulations  and  is  based  on  a 
imanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Section  993.24  of  the  order  provides 
that  the  Committee  shall  consist  of  22 
members,  of  whkh  14  shall  represent 
producers.  7  shall  represent  handlers, 
and  1  shall  represent  the  public.  The  14 
producer  member  positions  are 
appottioxied  between  cooperative 
producers  and  independoit  poducers 
in  the  same  proportion,  insofar  as  is 
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practicable,  as  the  percentage  of  the 
total  pnine  tonnage  handled  by  the 
cooperative  and  independent  handlers 
during  the  year  preceding  the  year  in 
which  nominations  are  made  is  to  the 
total  handled  by  all  handlers.  In  recent 
years  and  currently,  cooperative 
producers  and  independent  producers 
each  have  been  eligible  to  nominate 
seven  members. 

Section  993.28  of  the  order  provides 
that,  for  independent  producers,  the 
Committee  shall,  with  the  approval  of 
the  Secretary  of  Agriculture,  divide  the 
production  area  into  districts,  giving, 
insofar  as  practicable,  equal 
representation  throughout  the 
production  area  by  numbers  of 
independent  producers  and  production 
of  prune  tonnage  by  such  producers. 
When  revisions  are  required,  the 
Committee  must  make  its 
recommendations  to  the  Secretary  of 
Agriculture  to  change  the  district 
boundaries  prior  to  January  31  of  any 
year  in  which  nominations  are  to  be 
made.  Nominations  are  made  in  all 
even-numbered  years,  including  1994. 

The  Committee  recommended  this 
change  at  its  December  8, 1993,  meeting. 
Since  the  last  redistricting  in  1990,  the 
number  of  producers  and  volume  of 
production  in  most  districts  has 
changed,  causing  imbalances  among 
some  districts.  Thus,  redistricting  is 
needed  to  bring  the  districts  in  line  with 
order  requirements  and  current 
California  prune  industry 
demographics. 

This  interim  final  rule  establishes 
Colusa  and  Glenn  counties  as  District  1 
and  adds  Tehama  and  Shasta  counties 
to  District  4.  It  also  moves  the  boundary 
between  the  central  Sutter  and  southern 
Sutter  districts  north  from  Oswald  Road 
to  Bogue  Road,  and  makes  the  central 
Sutter  County  area  a  part  of  District  2. 
This  rule  also  designates  the  portion  of 
District  4,  which  includes  the  San 
Joaquin  Valley  counties,  as  District  7. 
This  rule  also  adds  northern  Sutter 
County  to  Butte  County  to  become  a 
new  District  5.  District  6  will  continue 
to  be  Yuba  County. 

The  Committee  calculated  the 
percentage  of  total  independent  prune 
growers  and  the  percentage  of  total 
independent  grower  prune  tonnage  for 
each  proposed  new  district.  The  two 
percentages  were  averaged  for  each 
district  to  determine  a  representation 
factor  for  each  district.  The  optimal 
representation  factor  is  determined  to  be 
14.29  percent  (100  percent  divided  by  7 
districts). 

The  representation  factors  for  the 
seven  old  and  the  seven  new  districts 
are  shounn  below,  based  on  the  1992-93 
crop  year. 


istrict 

Representation  factor 

I 

Old  dis- 
tricts 
(percent) 

New  dis- 
tricts 
(percent) 

1  ....... 

7.52 
21.02 
11.07 
14.27 

9.15 
16.10 
20.88 

12.81 
14  89 

2  

3  

15.09 
12.78 
16.67 
16.10 
11.67 

4  

5  

•••"••■ 

6  

7  

The  "edistricting  recommendation  is 
desiral  le  because  it  allows  each  district 
to  app:  oximate  the  optimal 
repres  ntation  factor,  while  maintaining 
a  conti  luous  geiographic  boundary  for 
each  district.  In  addition,  several  of  the 
districts  whose  representation  factors 
are  bel  )w  the  optimum  are  expected  to 
experii  mce  production  increases  in  the 
next  fe  w  years  which  are  likely  to  be 
above  he  industry  average. 

Base  1  on  the  above,  the  Administrator 
of  the ,  ^S  has  determined  that  this 
iuterin  final  rule  will  not  have  a 
signifii  ant  economic  impact  on  a 
substai  itial  number  of  small  entities. 

Aftei  consideration  of  all  relevant 
inform  Jtion  presented,  including  the 
Comm  ttee's  unanimous 
recomi  lendation  and  other  available 
inform  ition,  it  is  found  that  this 
regulat  on,  as  hereinafter  set  forth,  will 
tend  tc  effectuate  the  declared  policy  of 
the  Ac . 

Purs  lant  to  5  U.S.C.  553,  it  is  also 
found  I  Jid  determined  that,  upon  good 
cause,  t  is  impracticable,  urmecessary, 
and  CO  itrary  to  the  public  interest  to 
give  pi  jliminary  notice  prior  to  putting 
this  ru  B  into  effect,  and  that  good  cause 
exists  i  jr  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
public!  tion  in  the  Federal  Register 
becaus  c  (1)  The  order  requires  that 
indepe  ident  producer  nomination 
meetin  ;s  be  held  for  each  of  the  seven 
distric  5  prior  to  March  8, 1994,  for  the 
term  o!  office  beginning  June  1, 1994 
and  thi  5  action  should  be  in  place  before 
those  n  leetings;  (2)  this  action  does  not 
impose  additional  regulatory 
require  nents  on  handlers  or  producers 
and,  th  jrefore,  neither  handlers  nor 
produc  jrs  need  additional  time  to 
compl} ;  (3)  the  industry  is  aware  of  this 
action,  which  was  unanimously 
recorar  lended  by  the  Committee  at  an 
open  ra  eeting;  and  (4)  this  rule  provides 
a  30-da  /  comment  period  and  any 
comme  its  received  will  be  considered 
prior  tc  finalization  of  this  rule. 

List  of  lubjects  in  7  CFR  Part  993 

Mark  ;ting  agreements,  Plums,  Prunes, 
Report!  ig  and  recordkeeping 
require  nents. 


For  the  reasons  set  forth  in  the 
preamble,  7  CTR  Part  993  is.  amended  as 
follows: 

PART  993-ORIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  993.128  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§993.128    Nominations formembership. 

(a)  Districts.  In  accordance  with  the 
provisions  of  §993.28,  the  districts 
referred  to  therein  are  described  as 
follows: 

District  No.  1.  The  counties  of  Glenn 
and  Colusa. 

District  No.  2.  That  portion  of  Sutter 
County  north  of  a  line  extending  along 
Bogue  Tload  easterly  to  the  Yuba  Coimty 
line  and  westerly  to  the  Colusa  County 
line  and  south  of  a  line  extending  along 
Clark  Road  easterly  to  the  Yuba  County 
line  and  westerly  to  the  (Colusa  County 
line. 

District  No.  3.  All  of  Yolo  County  and 
that  portion  of  Sutter  County  south  of  a 
line  extending  along  Bogue  Road 
easteriy  to  the  Yuba  County  Hne  and 
westerly  to  the  Colusa  County  line. 

District  No.  4.  The  counties  of  Alpine. 
Amador,  Del  Norte,  El  Dorado, 
Humboldt,  Lake,  Lassen,  Mendocino, 
Modoc,  Napa.  Nevada,  Placer,  Plumas. 
Sacramento,  Shasta,  Sierra,  Siskiyou. 
Sonoma,  Tehama  and  Trinity. 

District  No.  5.  All  of  Butte  County, 
and  that  portion  of  Sutter  County  north 
of  a  line  extending  along  Clark  Road 
easterly  to  the  Yuba  County  line  and 
westerly  to  the  Colusa  County  line. 

District  No.  6.  Yuba  County. 

District  No.  7.  The  counties  of  Fresno, 
Kings,  Merced,  San  Benito,  San  Joaquin, 
Santa  Clara.  Solano,  Tulare  and  all  other 
counties  not  included  in  Districts  1.  2, 
3.  4.  5  and  6. 
*        •        *  .     •        • 

Dated:  February  17, 1994. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-4120  Filed  2-22-94;  8:45  am) 
BILUNC  CODE  3410-02-P 


Farmers  Home  Administration 
7  CFR  Part  1924 

Limited  Resource  Loan  Reviews 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
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regulation  with  regard  to  the  annual 
review  of  borrowers  with  limited 
resource  Fann  Ownership  (FO).  Soil  and 
Water  (SW).  and  Operating  (OLJ  loans. 
The  amendments  are  necessary  to 
clarify  annual  review  procedures  for 
limited  resource  loan  borrowers.  The 
intended  effect  is  to  reduce  the  number 
of  borrowers  who  are  past  due  for 
limited  resource  loan  reviews. 
EFFECTIVE  DATE:  February  23, 1994. 
FOA  FimTHER  INF0RMATK3M  CONTACT: 
Aleta  Rhone-.Wilbams,  Accounting 
Policy  and  Procedures  Branch,  FmHA, 
USDA,  Finance  Office.  1520  Market 
Street,  St.  Louis.  Missouri  63103. 
telephone  314-539-6026. 
SUPPLEMENTARY  ^FORMATION:  This  rule 
is  not  subject  to  the  provisions  of 
Executive  Order  12866  because  it  has  no 
impact  on  FmHA  borrowers  or  other 
members  of  the  public.  It  is  the  policy 
of  this  Department  that  rules  relating  to 
pubhc  property,  loans,  grants,  benefits, 
or  contracts  shall  be  published  for 
comments,  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemalcing 
because  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 


Paperwork  ReductioB  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0061  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirement  from  those 
approved  by  OMB. 

Environmental  Impact  Statement 

This  document  has  been  revised  in 
accordance  with  7  CFR  1940,  Subpart  G, 
Environmental  Program.  FmHA  has 
determined  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Public  Law  91-190,  an 
environmental  impact  statement  is  not 
required. 

Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Numbers:  10.406  Farm 
Operating  Loans.  10.407  Farm 
Ownership  Loans.  10.416  Soil  and 
Water  Loans. 


Intergovenuaental  CoMoiUtioa 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice  7  CFR  part  3015, 
Subpart  V,  (48  FR  29115.  hine  24, 1983), 
Farm  Ownership  Loans  and  Farm 
Operating  Loans  are  excluded  from  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  state  and  local  officials.  The  Soil 
and  Water  program,  however,  is  subiect 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  constiltation  with 
state  and  local  officials. 

List  of  Subjects  in  7  CFR  Part  1924 

Agriculture.  Construction 
management.  Construction  and  repair. 
Energy  conservation,  Housing,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing. 

Accordingly,  part  1924,  chapter  XVm, 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1924— CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 
5  use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Management  Advice  to 
Individual  Borrowers  and  Applicants 

2.  Section  1924.60  is  amended  by 
adding  the  words  "(The  date  of  the 
Farm  and  Home  Plan  will  become  the 
anniversary  date  for  the  limited  resource 
loan  review.)"  at  the  end  of  paragraph 
(c)(3);  revising  the  reference  "paragraph 
(c)"  to  read  "paragraphs  (c)(1).  (c)(2), 
and  (c)(4),"  in  the  first  sentence  of 
paragraph  (d)(2);  and  adding  the  words 
"For  borrowers  receiving  limited 
resource  rates  of  interest,  complete  the 
initial  analysis  within  the  18-month 
period  after  loan  closing  and  near  the 
end  of  the  borrower's  production/ 
marketing  cycle  (period  of  the  Farm  and 
Home  Plan)."  after  the  first  sentence  in 
paragraph  (d)(2). 

Dated:  February  4. 1994. 
Bob  Nash. 

Under  Secretary,  Small  Community  and  Rural 

Development. 

IFR  Doc.  94-3957  Filed  2-22-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnistrMion 

14CFRPart39 

[DocM  No.  92-CE-40-AO:  AnMndmwit  3»- 
8799;  AO  94-02-021 

Airworthinesa  DIractfvea;  Rockwell 
Intemational/Colllna  Air  Tranaport 
Division  DME-700  DMance  Measuring 
Equipment;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  94-02-02  concerning  Rockwell 
Intemational/Collins  Air  Transport 
Division  (Collins)  DME-700  distance 
measuring  equipment  (DME)  installed 
on  aircraft,  which  was  pubhshed  in  the 
Federal  Register  on  January  18, 1994 
(59  FR  2519).  That  publication 
inadvertently  referenced  Collins  Service 
Bulletin  (SB)  25, 1»*lE>-700-34-25,  as 
Collins  SB  25.  DME-600-34-25.  in 
paragraph  (0  of  the  AD.  All  other 
reference  to  this  service  bulletin  is 
correct.  This  action  changes  the  AD  to 
correctly  identify  this  service  bulletin  in 
paragraph  (f)  of  the  AD. 

EFFECTIVE  DATE:  February  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100.  Mid- 
Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)946t4134; 
facsimile  (316)946-4407. 
SUPPLEMENTARY  INFORMATION:  On 
January  11, 1994.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  94- 
02-02.  Amendment  39-8799  (59  FR 
2519).  which  applies  to  certain  Collins 
DME-700  distance  measuring 
equipment  installed  on  aircraft.  This  AD 
requires  modifying  these  DME  units  to 
ensure  that  they  are  functioning 
properly. 

llie  AD  inadvertently  referenced 
Collins  Service  Bulletin  (SB)  25.  DME- 
700-34-25.  as  Collins  SB  25.  DME-600- 
34-25.  in  paragraph  (f)  of  the  AD.  All 
other  reference  to  this  service  bulletin  is 
correct.  This  action  changes  the  AD  to 
correctly  identify  this  service  bulletin  in 
paragraph  (0  of  the  AD. 

Need  for  Correction 

As  published,  the  final  regulations 
have  incorrectly  referenced  Collins  SB 
25,  DME-700-34-25,  as  SB  25,  DME- 
600-34-25,  in  paragraph  (0  of  AD  94- 
02-02.  This  could  cause  confusion 
when  obtaining  the  proper  procedures 


to  follow  in  accomplishing  the  required 
modifications. 

Correction  of  Publication 

Accordingly,  the  publication  of 
January  18. 1994  (59  FR  2519)  of 
Amendment  39-8799;  AD  94-02-02, 
which  was  the  subject  of  FR  Doc.  94- 
1088,  is  corrected  as  follows: 

§39.13    [Corrected] 

On  page  2521,  in  the  first  column,  in 
§  39.13,  in  line  5  of  paragraph  (f)  of  AD 
94-02-02.  replace: 
"Service  Bulletin  25.  DME-600-34-25, 

dated" 
with: 
"Service  Bulletin  25.  DME-700-34-25, 

dated" 

Issued  in  Kansas  Qty,  Missouri,  on 
February  15, 1994. 
John  R.  Colomy. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  94-3964  Filed  2-22-94;  8:45  am] 
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14CFRPart39 

[Docket  Na  92-CE-6(MkD;  Amendment  39- 
8830;  AD  94-04-1  q 

Airworthiness  Directives:  Mitsubishi 
Heavy  Industries,  Ltd.,  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACDON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Mitsubishi  Heavy 
Industries.  Ltd.  (Mitsubishi).  MU-2B 
series  airplanes.  This  action  requires 
reducing  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  l-degree  to 
3-degree  range.  Analysis  of  service 
history  on  the  affected  airplanes  has 
revealed  one  accident  and  two  incidents 
where  the  existing  elevator  nose-down 
trim  deflection  caused  excessive  control 
wheel  force.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
excessive  control  wheel  force  caused  by 
extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  April  11, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  11, 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  fit)m 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aerospace  Systems,  10,  Oyecho. 


Mina  :o-Ku,  Nagoya,  Japan.  This 
infor  nation  may  also  be  examined  at 
the  F  )deral  Aviation  Administration 
(FAi^ ).  Central  Region,  Office  of  the 
Assis  tant  Chief  Coimsel,  room  1558, 601 
E.  12  h  Street,  Kansas  City,  Missouri 
64100;  or  at  the  Office  of  the  Federal 
Regi*er,  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  I  liRTHER  INFORMATION  CONTACT: 
Mr.  A  /illiam  Roberts.  Aerospace 
Engii  eer.  Los  Angeles  Aircraft 
Certi  ication  Office.  FAA.  3229  E, 
Sprii  g  Street,  Long  Beach,  California 
9080  >;  telephone  (310)  988-5228; 
facsil  tiile  (310)  988-5210. 
SUPP  .EMENTARY  INFORMATION:  A 
prop  >sal  to  amend  part  39  of  the  Federal 
Avia  ion  Regulations  to  include  an  AD 
that  ^  srould  apply  to  certain  Mitsubishi 
MU-  2B  series  airplanes  was  published 
in  thi !  Federal  Register  on  December  14, 
1992  (57  FR  58999).  The  action 
prop  )sed  to  require  reducing  the 
maxj  mum  deflection  of  the  elevator 
nose  down  trim  to  a  l-degree  to  3- 
degr  e  range.  The  proposed  action 
wou  d  be  accomplished  in  accordance 
with  Mitsubishi  Service  Bulletin  No. 
216,  dated  September  11, 1992. 

Inl  srested  persons  have  been  afforded 
an  o  tportimity  to  participate  in  the 
maki  ng  of  this  amendment.  Due 
cons  deration  has  been  given  to  the  one 
com]  nent  received. 

Th  9  commenter  supports  the 
prop  }sed  action,  but  recommends  that, 
to  el  minate  any  applicability  questions 
from  the  field,  the  FAA  issue  one  AD  to 
cove '  the  Mitsubishi  MU-2B  series 
airp]  mes  covered  imder  two  FAA  Type 
Certificates:  A2PC  and  AlOSW.  The 
FAA  concurs  that  one  AD  may  eliminate 
appl  cability  questions  from  the  field: 
how  iver.  ADs  are  issued  against 
airp]  ines  of  the  same  type  design.  Since 
thesi  airplanes  are  certificated  under 
two  1  «parate  type  designs,  the  FAA  is 
issui  ng  an  AD  on  each  type  design.  The 
prop  9sed  AD  is  unchanged  as  a  result  of 
this  I  :omment. 

N(  comments  were  received  on  the 
FAA  s  determination  of  the  cost  impact 
on  tl  e  public. 

Ater  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
pub  c  interest  require  the  adoption  of 
the  r  Lile  as  proposed  except  for  minor 
edit<  rial  corrections.  The  FAA  has 
date  mined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor   dd  any  additional  burden  upon  the 
pub  ic  than  was  already  proposed. 

Tl  e  FAA  estimates  that  252  airplanes 
in  tl]  e  U.S.  registry  will  be  affected  by 
this  VD,  that  it  will  take  approximately 
6  w(  rkhours  per  airplane  to  accomplish 
the  1  squired  action,  and  that  the  average 


labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $300  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $158,760. 
This  figiire  is  based  on  the  assumption 
that  none  of  the  affected  airplane 
operators  have  accomplished  the 
required  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  in  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD  to  read  as 
follows: 

94-04-16  Mitsubishi  Heavy  Industries,  Ltd.: 

Amendment  39-6836;  Docket  No.  92- 
CE-50-AD. 
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Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category. 


Model 


MU-2B-10,  Mi;-2B- 

15,  MU-2B-20. 

ML>-2B-25.  and 

Mi;-2B-26. 
MU-2B-30.  Ml>-2B- 

35.  and  MU-2B-36. 


Serial  Nos. 


008  through  312. 314 
through  320,  and 
322  through  347. 

501  through  651,  653 
through  660,  and 
662  through  696. 


Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  excessive  control  wheel  force 
caused  by  extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Reduce  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  l-degree  to  3- 
degree  range  in  accordance  with  the 
Instructions  section  of  Mitsubishi  Service 
Bulletin  No.  216,  dated  September  11. 1992. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO).  FAA, 
3229  E.  Spring  Street.  Long  Beach.  California 
90806.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Mitsubishi 
Service  Bulletin  No.  216,  dated  September 
11, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aerospace  Systems,  10,  Oyecho, 
Minato-Ku.  Nagoya,  Japan.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC 

(e)  This  amendment  (39-8836)  becomes 
effective  on  April  11. 1994. 

Issued  in  Kansas  City,  Missouri,  on 
February  14, 1994. 

John  R.  Colomy. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  94-3965  Filed  2-22-94;  8:45  am) 
BILUNO  COOC  4S1ft-19-U-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AQL-19I 

Establishment  of  Class  E  Airspace; 
Appleton,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  near  Appleton,  MN,  to 
accommodate  a  new  Nondirectional 
Beacon  (NDB)  runway  13  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Appleton  Municipal  Airport, 
Appleton,  MN.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC.  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink.  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  iNFORMATK>N: 

History 

On  Tuesday,  November  30, 1993,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  accommodate  a  new 
Nondirectional  Beacon  (NDB)  runway 
13  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Appleton 
Municipal  Airport,  Appleton,  MN  (58 
FR  63127).  The  proposal  was  to  add 
controlled  airspace  extending  from  700 
feet  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  ihe  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Qass  E  airspace  designation  listed  in 


this  document  will  be  pubUshed 
subsequently  in  the  Onier. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Appleton,  MN,  to 
accommodate  a  new  Nondirectional 
Beacon  (NDB)  runway  13  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Appleton  Municipal  Airport, 
Appleton.  MN.  Controlled  airspace 
extending  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach. 

Aeronautical  maps  and  charts  will 
reflect  the  deHned  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rules  requirements. 

The  FA.\  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fr«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pact  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  TI^AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C  app.  1348{a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 


Paragraph  6005    doss  E  airspace  areas 
extending  upward  from  700  feet  or  more 
aboi-e  the  surface  of  the  earth. 


AGL  MN  E5  Appleton.  MN  (New] 

Appleton  Municipal  Airport.  MN 
(lat.  45»13'41"N.  long.  96"0(n9"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-niile 
radius  of  the  Appleton  Municipal  Airport. 
MN.  and  within  2.S  miles  each  side  of  the 
326°  bearing  from  the  airport  extending  from 
the  6.4-mile  radius  to  7  miles  northwest  of 
the  airport. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  February 
4, 1994. 

|ame«  R  Washington, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  94-4006  Filed  2-22-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  9a-ANM-38] 

Amendment  of  Class  E  Airspace;  West 
Yellowstone,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  West 
Yellowstone,  Montana,  Class  E  airspace. 
This  action  corrects  an  error  in  the 
airspace  description  inadvertently 
omitted  during  the  airspace 
reclassiflcation  process.  This  action 
amends  the  West  Yellowstone.  Montana 
Class  E  airspace  from  full-time  bacJc  to 
part-time.  Airspace  reclassification,  in 
effect  as  of  September  16. 1993.  has 
discontinued  the  use  of  the  term 
"transition  area,"  replacing  it  with  the 
designation  "Class  E  airspace." 
EFFECTIVE  DATE:  0901  UTC.  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley,  ANM-537,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-38.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056; 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

XDn  December  3, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  West 
Yellowstone,  Montana.  Class  E  airspace 
(58  FR  63905).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 
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Aim  pace  reclassiHcation,  in  effect  as 
of  Sep  tember  16, 1993,  has  discontinued 
the  us  3  of  the  term  "transition  area." 
and  aj  rspace  extending  upward  from 
700  fe  at  or  more  above  the  surface  of  the 
earth  s  now  Class  E  airspace.  Class  E 
airspa  »  designations  for  airspace  areas 
exten(  ing  700  feet  or  more  above  the 
surfac  i  of  the  earth  are  published  in 
Faragi  iph  6005  of  FAA  Order  7400.9A 
dated  une  17. 1993.  and  effective 
Septei  iber  16, 1993,  which  is 
incorj  orated  by  reference  in  14  CFR 
71.1  (J8  FR  36298:  July  6. 1993).  The 
Class  t  airspace  designation  listed  in 
this  d(  icument  will  be  published 
subset  uently  in  the  Oitler. 

The  Rile 


Thi! 


amendment  to  part  71  of  the 
Aviation  Regulations  amends 
E  airspace  at  West 
YelloAtrstone.  Montana,  to  correct  an 
the  airspace  description 
rtently  omitted  during  the 
reclassification  process.  This 
actionlamends  the  West  Yellowstone 
Class  ;  airspace  from  full-time  back  to 
part 
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FAA  has  determined  that  this 
only  involves  an  established 
technical  regulations  for  which 
and  routine  amendments  are 
,  to  keep  them  operationally 
.It,  therefore — (1)  is  not  a 
icant  regulatory  action"  under 
ive  Order  12866;  (2)  is  not  a 
icant  rule"  under  DOT 

Policies  and  Procedures  (44 
:  February  26, 1979):  and  (3) 
warrant  preparation  of  a 
ory  evaluation  as  the  anticipated 
is  so  minimal.  Since  this  is  a 
matter  that  will  only  affect  air 
procedures  and  air  navigation,  it 
Red  that  this  rule  will  not  have 

economic  impact  on  a 
:ial  number  of  small  entities 
criteria  of  the  Regulatory 
ity  Act. 
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List  of  Subjects  in  14  CFR  Part  71 
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Incorporation  by  reference, 
ion  (air). 


on  of  the  Amendment 


In  consideration  of  the  foregoing,  the 
Feden  1  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PARlbl— {AMENDED] 


Tie 


authority  citation  for  part  71 
n|ies  to  read  as  follows: 


Auth  »rily:  49  U.S.C.  app.  1348<a).  n54(a). 
E  O.  10854.  24  FR  9565.  3  CFR.  1959- 
Cfmp..  p.  389:  49  U.S.C  106(g):  14  CFR 


§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  MT  E5  Wet!  Yellowstaoe,  MT 
(Ajnendedl 

West  Yellowstone.  Yellowstone  .\Jrport,  MT 

(lat.  44"41'19"N.  long.  1H°07'04"W) 
Targy  NDB 

(lat.  44»34'32"N,  long.  llflT51"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  4.3  miles  west 
and  8.3  miles  east  of  the  026  degree  and  206 
degree  bearings  from  the  Taigy  NDB 
extending  from  15.7  miles  northeast  to  16.1 
miles  southwest  of  the  NDB;  that  airspace 
extending  upward  from  1 ,200  feet  above  the 
surface  within  4.3  miles  each  side  of  the  209 
degree  bearing  from  the  NDB  extending  from 
the  NDB  to  36.2  miles  southwest  of  the  NDB, 
and  within  4.3  miles  each  side  of  the  304 
degree  bearing  from  the  NDB  extending  from 
the  NDB  to  the  east  edge  of  V-343:  that 
airspace  extending  upward  frtjm  10.700  feet 
MSL  within  a  25.3-mile  radius  of  the  Targ>' 
NDB  extending  clockwise  from  the  081 
degree  bearing  from  the  NDB  to  4.3  miles  east 
of  the  236  degree  bearing  from  the  NDB  and 
within  4.3  miles  each  side  of  the  236  degn-e 
boaring  from  the  NDB  extending  from  the 
NDB  to  43.5  miles  southwest  of  the  NDB;  that 
airspace  extending  upward  from  12.000  feet 
MSL  within  a  30.5-miie  radius  of  the  Targ\' 
NDB  extending  clockwise  from  the  026 
degree  bearing  frxim  the  NDB  to  the  081 
degree  bearing  from  the  NDB;  that  airspace 
extending  upward  from  13.000  fe«rt  MSL, 
within  a  30.5-mile  radius  of  the  Targy  NDB. 
extending  clockwise  from  the  313  degree 
bearing  to  the  026  degree  bearing  from  the 
NDB.  excluding  that  portion  that  owrlies  V- 
298  and  V-343.  The  Class  E  airspa.  e  shall  lie 
effective  during  the  specified  datos  and  timos 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times 
thereafter,  will  be  continuously  pr.hlish*^!  in 
the  Airport/Facility  Directory. 
•  •  •  •  » 

Issued  in  Seattle.  Washington,  on  February 
4.  1994. 

Temple  H.  Johnson,  |r.. 

Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

(FR  Doc  94-4007  Filed  2-22-94;  8:45  ami 
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14  CFR  Part  71 


[Airspace  Docket  No.  93-AWP-17) 

Establishment  of  Class  D  Airspace, 
Barking  Sands,  Kauai,  HI 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
December  10. 1993.  This  final  rule 
established  Class  D  airspace  at  Barking 
Sands  Pacific  Missile  Range  Facility 
(PMRF).  Kekaha,  Kauai.  Hawaii, 
effective  March  3, 1994.  This  correction 
to  the  final  rule  will  establish  the 
effective  dates  and  times  as 
continuously  published  in  the  Airport/ 
Facility  Directory,  Pacific  Chart 
Supplement.  The  Pacific  Chart 
Supplement  had  been  omitted  from  the 
original  proposal. 

EFFECTIVE  DATE:  0901  U.T.C.,  March  3. 
1994. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch,  AVVP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawmdale,  California  90261: 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION:  On 
December  10.  1993,  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  established 
Class  D  airspace  at  Barking  Sands 
Pacific  Missile  Range  Facility,  Kekaha, 
Kauai,  Hawaii  (FR  Vol.  58,  page  64880). 
The  description  of  the  Class  D  Airspace 
omitted  any  mention  of  the  Pacific  Chart 
Supplement  in  describing  the 
publication  where  the  effective  dates 
and  times  of  the  Class  D  airspace  are 
published. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  December  10, 1993  (58 
FR  64880).  and  the  description  in  FAA 
Order  7400.9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    ICorrected] 

On  page  64881,  in  the  first  column, 
last  sentence  of  the  description  for  the 
Class  D  airspace  is  corrected  to  read 
"The  effective  date  and  time  will 
thereafter  be  continuously  published  in 
the  Airport/Facility  Directory,  Pacific 
Chart  Supplement." 


Issued  in  Lawndale  on  February  10, 1994. 
Richard  R.  Lien. 

Manager,  Air  Traffic  Division,  AWP-500. 
(FR  Doc.  94-4003  Filed  2-22-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-21] 

Establishment  of  Class  E  Airspace; 
Port  Huron,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Port  Huron,  MI.  A  standard 
instrument  approach  procedure  (SLAP) 
has  been  developed  at  St.  Clair  County 
International  Airport.  Controlled 
airspace  to  the  surface  is  needed  to 
contain  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  recently 
established  SLAP. 

EFFECTIVE  DATE:  0901  UTC,  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manager,  System  Management  Branch, 
AGL-530.  Federal  Aviation 
Administration,  2300  East  E>evon 
Avenue,  Des  Plaines,  Illinois,  60018, 
telephone  708-294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  9, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Port  Huron,  MI  (58  FR  64710).  An 
Automated  Weather  Observation  System 
(AWOS)  has  been  installed  at  the  St. 
Clair  County  International  Airport  that 
will  continuously  provide  weather  data, 
and  a  non-federal  ILS  SIAP  has  been 
established.  Controlled  airspace  to  the 
surface  is  needed  to  contain  IFR 
operations  at  the  airport. 

Interested  parties  were  invited  to 
p>articipate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Minor  changes  have  been  made  to  the 
legal  description  to  add  an  exclusion  for 
the  portion  overlying  Canadian  airspace. 
to  eliminate  specification  of  dates  and 
times  of  operation  since  this  Class  E 
airspace  will  operate  continuously,  and 
to  correct  the  latitude  coordinates.  Other 
than  these  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 


in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E2  airspace 
designations  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16. 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298: 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Port  Huron,  MI,  to 
provide  controlled  airspace  to  the 
surface  for  aircraft  executing  the  ILS 
SIAP  into  the  St.  Clair  County 
International  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  16.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
fpUows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp..  P.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Section  7J.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 
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Paragraph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

AGL  MI  E2  Port  Huron.  MI  (New) 

St  Gair  County  International  Airport,  MI 

(lat.  42"'54'39"  N.,  long.  82''31'44  "  W.) 
Within  a  4-mile  radius  of  the  St.  Clair  Count>- 
International  Airport,  excluding  the  airspace 
within  Canada. 


Issued  in  Des  Plaines,  Illinois  on  February 
7, 1994. 

John  P.  Cuprisin, 
Manager,  Air  Traffic  Division. 
fFR  Doc  94-3996  Filed  2-22-94;  8.45  ainj 
BIUMO  CODE  4*10-13-M 

14CFRPan97 

[DocKet  No.  27604;  Amdt  No.  1668] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  op>erations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  end  efGcient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective;  An  eRective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
ameiMdment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building. 
600  Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Onica  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  OfTice 
which  originated  the  SLAP. 

For  Purchase— Individual  SlAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
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Subscription — Copies  of  all  SLAPs. 
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FOR  rtjRTHER  INFORMATION  CONTACT: 

Paul  .  Best,  Flight  Procedures 

Stanc  ards  Branch  (AFS-420),  Technical 

Progi  ims  Division.  Flight  Standards 

Servi »,  Federal  Aviation 

Adm  nistration,  800  Independence 

Aven  je,  SW.,  Washington.  DC  20591; 

telep  tone  (202)  267-8277. 

8UPP1  EMENTARY  INFORMATION:  This 

amer  jment  to  part  97  of  the  Federal 

Avial  ion  Regulations  (14  CFR  part  97) 

estab  ishes,  amends,  suspends,  or 

revolves  Standard  Instrument  Approach 

res  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
conta  ned  in  official  FAA  form 
docu  nents  which  are  incorporated  by 
reference  in  this  amendment  under  5 

.  552(a),  1  CFR  part  51,  and  §97.20 
Federal  Aviation  Regulations 
.  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  am   8260-^.  Materials  incorporated 
by  re  erence  are  available  for 
exan4nati<m  or  purchase  as  stated 


large  number  of  SLAPs,  their 
ex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publi  ::ation  in  the  Federal  Register 
expei  isive  and  impractical.  Ftirther. 
airm<  n  do  not  use  the  regulatory  text  of 
the  S  APs,  but  refer  to  their  graphic 
depi<  tion  on  charts  printed  by 
publi  shers  of  aeronautical  matmials. 
the  advantages  of  incorporation 
reference  are  realized  and 

»tion  of  the  complete  description 
of  ea4h  SLAP  contained  in  FAA  form 
is  unnecessary.  The 
of  this  amendment  state  the 
affecdad  CFR  (and  FAR)  sections,  with 
and  effective  dates  of  the 
This  amendment  also  identifies 
afaport.  its  location,  the  procedure 
ident  fication  and  the  amendment 
numi  er. 


Thus 

by 

publ: 

ofea 

docu  nents : 

prov  sions 


tjpes) 


amendment  to  part  97  is  effective 
publication  of  each  separate  SIAP 
cojitained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previ  >usly  issued  by  the  FAA  in  a 
Nati<iial  Flight  Data  Center  (FDC) 

to  Airmen  (NOTAM)  as  an  ' 
em6r|ency  action  of  immediate  flight 

relating  directly  to  published 
aeroriautical  charts.  The  circumstances 
whidi  created  the  need  for  some  SIAP 


amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  and  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SLAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this    ' 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— <1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(air).  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC.  on  February  11, 
1994. 

Thomas  C  Aocardi. 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows; 

PART  97-«TANOARD  INSTRUMENT 
APPROACH  PROCEOUP,ES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348. 1354(a). 
1421  and  1510: 49  U.S.C  106(g)  (Revised 
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Pub.  L.  97-449.  January  12, 1983);  and  14 
CFR  n.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23. 97J2S.  97.27, 97.29. 97.31, 97.33, 
97.35    (Amended] 

By  amending:  §97.23  VOR,  VOR^ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC.  LOaDME, 
LDA,  LDA/DME.  SDF,  SDF/DME: 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •   '  Effective  April  28.  1994 

Oxford.  CT,  Waterbur>-Oxford.  VOR/DME 

RNAVRWY18.  Amdt.  6 
Atchison,  KS  Amelia  Earhart.  VOR/DME-A. 

Amdt.  3 
Boloit,  KS.  Moritz  Memorial,  VOR/DME  RWY 

17.  Amdt.  3 
Smith  Center,  KS.  Smith  Center  Muni.  VOR/ 

DME-A,  Amdt.  1 
Rockland.  ME.  Knox  County  Regional.  NDB 

RWY  3.  Amdt.  7.  Cancelled 
VViscasset,  ME,  Wiscasset.  VOR/DME  RWY 

25  Orig.  Cancelled 
Provlncetown.  MA,  Provincetown  Muni, 

NDB  RWY  25.  Amdt.  1 
Louisburg,  NC.  Franklin  County.  VOR/DME- 

A.Orig. 
New  Philadelphia,  OH.  Harry  Clever  Field, 

VOR/DME-A.  Amdt  3.  Cancelled 
New  Philadelphia.  OH.  Harry  Clever  Field. 

VOR/DME-B.  Amdt.  2 
New  Philadelphia.  OH.  Harry  Qever  Field. 

VOR-A,  Orig. 

•  •  •  Effective  March  31. 1994 

Algona.  lA,  Algona  Muni,  VOR/DME-A, 

Amdt.  5 
Algona,  lA,  Algona  Muni,  NDB  RWY  12, 

Amdt.  4 
Monroe,  MI.  Custer,  VOR  RWY  3,  Amdt.  1 
Monroe,  MI,  Custer,  VOR  RWY  21.  Amdt.  1 
Drummond  Island,  MI.  Drummond  Island. 

NDB  RWY  26.  Amdt.  1 
Red  Wing  MN,  Red  Wing  Muni.  NDB  RWY 

9,  Amdt.  3  » 

Sullivan.  MO,  Sullivan  Regional,  NDB  RWY 

24.  Orig. 
Anderson,  SC,  Anderson  County,  LOC  RWY 

5.  Amdt.  lA,  Cancelled 
/Vnderson,  SC,  Anderson  County,  ILS  RWY  5. 

Orig. 

•  *  •  Effective  March  3. 1994 

Denver,  CO,  Front  Range,  ILS  RWY  35,  Orig. 
Detroit,  MI,  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  27L.  Orig. 
Detroit,  MI,  Detroit  Metropolitan  Wayne 

County,  ILS  RWY  27R,  Amdt.  10 
Warroad,  MN,  Wairoad  Intl-Swede  Carlson 

Field,  NDB  RWY  31,  Amdt  6.  Cancelled 
Warroad,  MN,  Warroad  Intl-Swede  Carlson 

Field.  NDB  RWY  31,  Orig. 
Warroad,  MN,  Warroad  Intl-Swede  Carlson 

Field,  ILS  RWY  31,  Orig.. 
Warroad.  MN,  Warroad  Intl-SMrede  Carbon 

Field,  VOR/DME  RNAV  RWY  31.  Amdt  3 


•  •  •  Effective  February  9, 1994 

Rocky  Mount,  NC,  Rocky  Mount-Wilson, 

NDB  RWY  4.  Amdt.  B 
Rocky  Mount,  NC.  Rocky  Mount-Wilson,  ILS 

RWY  4,  Amdt.  15 

•  •  'Effective  February  4,  1994 

Pittsburgh,  PA.  Pittsburgh  International.  ILS 
RWY  28L.  Amdt.  6 

J  •  'Effective February 3.  1994 

Los  Angeles.  CA.  Whiteman,  VOR-A,  Orig. 

•  •  'Effective  February  1,1994 

Hilton  Head  Island.  SC,  Hilton  Head.  LOC/ 
DMERWY21,/\jndt.  1 

(FR  Doc.  94-3998  Filed  2-22-94;  8:45  am) 
Biumo  COOC  4«1».1S-M 

14  CFR  Part  97 

{Docket  No.  27603;  Amdt  Na  1585] 

Standard  Instrument  Approadi 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  ITAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1962. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SLAP  copies  may  he 
obtained  from:  1.  FAA  Public  Inquiry 


Center  (APA-200).  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591;  or 

2.  The  F/^  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INR)RMAT10N  CONTACT: 
Paul  |.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is   - 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  S52(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form, 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TlieRule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 


8526      Federal  Register  /  Vol.  59.  No.    6  /  Wednesday.  February  23.  1994  /  Rules  and  Regulations 


changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDCVT)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  j)art  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 


Ten  linal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 

and  immediate  relationship 
betvjeen  these  SIAPs  and  safety  in  air 
com  nerce,  I  find  that  notice  and  public 
proc  edure  before  adopting  these  SIAPs 

\  rmecessary,  impracticable,  and 
conl  rary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
aking  these  SIAPs  effective  in  less 
30  days. 


for 
than 


Con  :lusion 


rule 

not 

Regi 

FR 

doei 


regiili 


Effective 


02/01/94 

02A)1/94 

02/01/94 

02I02J94 

02A)4/94 
02/04/94 

10/28/93 


State 


AK 

AK 

TX 

Rl 

LA 
LA 

NE 


City 


Galena 

Galena 

Georgetown 

Providence  .. 

Patterson  .... 
Patterson  .._ 


Valentine 


Galena 

Galena 
Alaska 

VOR  Rwy  25  Amdt  9A ... 
EffecUve:  02/01/94 

FDC  4/0577/GAL/FI/P  Galena,  Galena.  AK. 
VOR  Rwy  25  Amdt  9A...  VOR/DME  or  Tacan 
Rwy  7  Amdt  6A;  QRC  CAT  A  MDA/HAA 
620/468.  These  become  VOR  Rwy  25  Amdt 
9B:  and  VOR/DME  or  Tacan  Rwy  7  Amdt  6B. 

Galena 


T  e  FAA  has  determined  that  this 
regi  ation  only  involves  an  established 
of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
iry  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
'  under  Executive  Order  12291;  is 
"significant  rule"  under  DOT 
latory  Policies  and  Procedures  (44 
:  1034:  February  26, 1979);  and  (3) 
not  warrant  preparation  of  a 
atory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reas  )n,  the  FAA  certifies  that  this 
ame  fidment  will  not  have  a  significant 
ecoi  omic  impact  on  a  substantial 
nun  ber  of  small  entities  under  the 
crit<  ria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

A  r  Traffic  Control  Approaches, 
Star  dard  Instrument,  Incorporation  by 
reference  (1)  navigation. 


Issued  in  Washington.  DC  on  February  11, 
1994. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC.on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449,  January  12. 1983);  and  14  CFR 
11.49(b)(2) 

2.  Part  97  is  amended  to  read  as 
follows: 

§S  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
IDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


Airport 


Galena 

Galena „ _., 

Georgetown  Muni 

Theodore  Francis  Green  State 

Harry  P.  Williams  MenK)rial . 

Harry  P.Williams  Memorial 


MUler  Field 


FDC  No. 


FDC  4/0577 

FDC  4/0578 

FDC4A)580 

FDC4A)587 

FDC  4/0642 
FDC  4/0643 

FDC  3/5907 


SIAP 


VOR  Rwy  25  Amdt 

9A.. 
ILS/DME  Rwy  25 

Orig... 
NDB  Rwy  18  Amdt 

4... 
VOR  Rwys  5UR  Amdt 

11... 
NDB  Rwy  5  Amdt  8... 
LOC/DME  Rwy  23 

Amdt  2... 
NDB  Rwy  31  Amdt 

6... 


Cah  na 

Alas  u 

ILS/ 31^  Rwy  25  Orig... 
Effiei  tive:  02/01/94 

FI C  4/0578/GAL/FI/P  Galena,  Galena,  AK. 
ILS/  DME  Rwy  25...  HOL  D  IN  Lieu  of  PT... 
200( :  10  DME  ARC  ALT...  2300;  CAT  A  Ore 
MDi  k/HAA  620/648;  DLT  CAT  E  MINS.  This 
bec<  mes  ILS/DME  Rwy  25  Orig-A. 

Patt  irson 

Han  y  P.  Williams  Memorial 

Lou  siana 

NDi  Rwy  S  Amdt  8... 


Effective:  02/04/94 

FDC  4/0642/PTN/FI/P  Harry  P.  Williams 
Memorial,  Patterson,  LA.  NDB  Rwy  5  Amdt 
8...Delete  All  Reference  to  Rwys  5/23;  Chg  all 
reference  to  Rwy  6/24.  This  Is  NDB  Rwy  6 
Amdt8A. 

Patterson 

Harry  P.  Williams  Memorial 
Louisiana 

LOC/DME  Rwy  23  Amdt  2... 
Effective:  02/04/94 

FDC  4/0643/PrN/  FI/P  Harry  P.  Williams 
Memorial,  Patterson,  LA.  LOC/DME  Rwy  23 
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Amdt  2...Delete  All  Reference  to  Rwys  5/23; 
Chg  All  Reference  to  Rwys  6/24.  This  is  LOG/ 
DME  Rwy  24  Amdt  2A 

Valentine 

Miller  Field 
Nebraska 

NDB  Rwy  31  Amdt  6._ 
Effective:  10/28/93 

FDC  3/5907/VTN/n/P  Miller  Field. 
Valentine,  NE.  NDB  Rwy  31  Amdt  6...MSA 
VTN  25NM  350-170  4000, 170-350  4600. 
This  is  NDB  Rwy  31  Amdt  6A. 

Providence 

Theodore  Francis  Green  State 

Rhode  Island 

VOR  Rwys  5L/R  Amdt  11... 
Effective:  02/02/94 

FDC  4/058  7/PVD/n/P  Theodore  Francis 
Green  State.  Providence,  RI.  VOR  Rwj-s  5L/ 
R  Amdt  11. ..Change  procedure  identification 
to  VOR  Rw7  5.  Delete  S-5L  CAT  A-D  AND 
S-5L  DME  CAT  A-D  Minlmums.  This  is 
VOR  Rwy  5  Amdt  llA. 

Georgetown 

Georgetown  Muni 

Texas 

NDB  Rwy  18  Amdt  4... 
Effective:  02/01/94 

FDC  4/0580/T04/n/P  Geor^town  Muni. 
Georgetown,  TX.  NDB  Rwv  18  Amdt 
4. ..Remove  Note...If  LCL  a'lTM  Not 
Received.  Use  Austin  ALSTG  and'increase  all 
MDAS  100  Ft.  This  is  NDB  Rwy  18  Amdt  4a. 

IFR  Doc.  94-3997  Filed  2-22-«4:  8:45  am) 
muma  code  4»io-i3-m 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  244 

Industry  Guide:  Guides  (or  the 
Greeting  Card  Industry  Relating  to 
Discriminatory  Practices 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rules;  Notice  of  repeal  of 
industry  guide. 

SUMMARY:  The  Federal  Trade     . 
Commission  announces  the  repeal  of  the 
guides  concerning  discriminatory 
practices  in  the  greeting  card  industry, 
hereinafter  referred  to  as  the  "Greeting 
Card  Guides"  or  the  "Guides."  The 
Commission  has  reviewed  the 
provisions  of  the  Guides,  and  has 
concluded  that  due  to  substantial 
duplication  by  later-adopted  statements 
of  policy  of  general  application,  the 
Guides  are  no  longer  in  the  public 
interest  and  should  be  withdrawn. 
Accordingly,  the  Greeting  Card  Guides. 
are  rescinded. 

EFFECTIVE  DATE:  February  23. 1994. 
ADDRESSES:  Requests  for  copies  of  this 
notice  should  be  sent  to  the  Public 


Reference  Branch,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
W.  Averitt,  Esq..  Office  of  Policy  & 
Evaluation.  Bureau  of  Competition. 
Federal  Trade  Commission. 
Washington,  DC  20580.  Telephone: 
(202)  326-2885. 

SUPPl^MENTARV  INFORMATION: 
Background 

The  "Guides  for  the  Greeting  Card 
Industry  Relating  to  Discriminatory 
Practices"  were  published  in  1968.  They 
discuss  the  ways  in  which  the 
Robinson-Patman  Act,  15  U.S.C  13.  will 
apply  to  that  industry.  The  primary 
purpose  of  the  Guides  was  to  describe 
the  principles  that  the  Federal  Trade 
Commission  would  follow  in  applying 
sections  2  (d)  and  (e)  of  the  Act.  which 
require  that  promotional  allowances  and 
services  be  made  available  on 
nondiscriminatory  terms.) 

The  same  year  that  the  Guides  were 
issued,  the  Supreme  Court  decided  the 
case  of  FTC  v.  Fred  Meyer.  Inc..  390  U.S. 
341  (1968).  In  that  opinion  the  Court 
suggested  that  the  Commission  might 
wish  to  expand  on  earlier  guidance  and 
issue  detailed  guidelines  to  promotional 
allowances  under  sections  2  (d)  and  (e). 
The  Commission  accepted  this 
invitation  the  following  year  by 
publishing  the  so-called  "Fred  Meyer 
Guides."  See  16  CFR  part  240.  These  set 
out  general  standards  for  promotional 
allowances,  applicable  to  all  industries. 
The  Fred  Meyer  Guides  have  since  been 
amended  as  necessary  to  keep  them 
current,  most  recently  in  1990. 

With  the  Fred  Meyer  Guides  in  place, 
the  Commission  grew  concerned  that 
earlier,  industry-specific  guidelines  had 
become  rediuidant  and  a  potential 
source  of  confusion.  In  July  of  1993  it 
therefore  requested  public  comment  on 
a  proposal  to  repeal  the  Greeting  Card 
Guides.  Only  one  comment  was 
received. 

Analysis 

The  Commission  believes  that  the 
Greeting  Card  Guides  are  duplicated 
and  made  redundant  by  the  Fred  Meyer 
Guides.  Although  the  Greeting  Card 
Guides  are  tailored  for  the  industry  (e.g.. 
"  'supplier"  means  any  greeting  card 
publisher  or  distributor,"  16  CTR 
240.0(d)).  the  legal  principles  reflected 
in  the  Guides  are  not  specific  to  that 


<  See  15  i;  S.C  l-»(d),  (e).  One  other  ponion  of  the 
Guides  discussed  the  standards  of  ptrice 
discrimination  under  section  2(a).  See  16  CFR 
244.1.  The  discussion  of  these  issue*  was  cast  in 
fairly  general  terms,  however. 


Industry.  The  applicable  law  is  set  out 
in  the  Robinson-Patman  Act,  as 
interpreted  and  applied  in  Q>nunission 
and  judicial  precedent  The  same 
principles  are  reflected  in  the  Fred 
Meyer  Guides.  The  retention  of  the 
separate  Greeting  Card  Guides  therefore 
serves  no  purpose. 

No  members  of  the  greeting  card 
industry  have  requested  that  the  Guides 
be  retained,  suggesting  that  industry 
members  do  not  perceive  a  need  to 
continue  the  Guides.  The  Commission 
has  received  a  letter  from  the  Executive 
Vice  President  of  the  Greeting  Card 
Association,  reporting  that  the 
Association  "has  no  objection"  to  repeal 
of  the  Guides,  the  some  retailer 
members  of  the  Association  are  already 
familiar  with  the  Fred  Meyer  Guides, 
and  that  "it  seems  superfluous  to  have 
two  sets  of  the  same  guidelines."  » 

In  view  of  these  facts  the  Commission 
has  concluded  that  the  Greeting  Card 
Guides  serve  no  present  function  and, 
therefore,  has  determined  to  withdraw  • 
those  Guides. 

List  of  Subjects  in  16  CFR  Part  244 

Greeting  card  industry.  Price 
discrimination.  Promotional  allowances. 
Trade  practices,  Unfair  methods  of 
competition. 

PART  244— {REMOVED] 

Accordingly,  under  the  authority  of 
15  U.S.C.  et  seq.  and  15  U.S.C.  13,  title 
16,  chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  by  removing 
part  244. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

|FR  Doc.  M-4039  Filed  2-22-94;  8:45  am| 
BIUMO  COOC  STSO-OI-M 


16  CFR  Part  412 

Trade  Regulation  Rule:  Discriminatory 
Practices  In  Men's  and  Boys'  Tailored 
Clothing  industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule;  Notice  of  repeal  of 
rule. 

SUMMARY:  The  Federal  Trade 
Commission  announces  the  rescission  of 
the  rule  concerning  the  need  for  a 
written  plan  to  guide  a  seller's 
promotional  allowances  in  the  men's 
and  boys'  tailored  clothing  industry 
(hereinafter  the  "Tailored  Clothing 


i  Letter  from  Marianne  McOermolt.  Executiva 
Vice  President.  Greeting  Card  Association,  to  Neil 
Averitt.  Office  of  Policy  ft  Evaluation,  Federal  Tradfl 
Commission  (Sept.  14. 1993). 
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Rule"  or  the  "Rule").  The  Commission 
has  reviewed  the  provisions  of  the  Rule, 
and  has  concluded  that  due  to 
inconsistencies  with  and  duplication  by 
later-adopted  statements  of  policy  of 
general  application,  the  Tailored 
Clothing  Rule  is  no  longer  in  the  public 
interest  and  should  be  repealed.  This 
notice  contains  a  Statement  of  Basis  and 
Purpose  for  the  repeal  of  the  Rule,  and 
incorporates  a  regulatory  analysis. 
EFFECTIVE  DATE:  March  25. 1994. 
ADDRESSES:  Requests  for  copies  of  the 
Statement  of  Basis  and  Purpose  should 
be  sent  to  the  Public  Reference  Branch, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTMER  INFORMATION  CONTACT: 
Neil  W.  Averitt.  Esq..  Office  of  Policy  k 
Evaluation,  Bureau  of  Competition, 
Federal  Trade  Commission. 
Washington,  DC  20580.  Telephone: 
(202) 326-2885. 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Basis  and  Purpose 

Background 

The  Tailored  Clothing  Rule, 
promulgated  in  1967,  was  intended  to 
clarify  the  way  in  which  the  Robinson- 
Patman  Act,  15  U.S.C  13,  applies  to  that 
industry.  Section  2(d]  and  (e)  of  the  Act 
require  that  promotional  allowances  and 
services  be  made  available  to  competing 
sellers  on  proportionately  equal  terms. 
The  Rule  established  a  presumption  that 
allowances  in  the  tailored  clothing 
industry  that  were  not  provided  in 
accordance  with  a  written  plan  were  not 
available  on  proportionately  equal 
terms. 

The  year  after  the  Rule  was 
promulgated,  the  Supreme  Court 
decided  the  case  of  FTC  v.  Fred  Meyer. 
Inc.,  390  U.S.  341  (1968).  In  that  option 
the  Court  suggested  that  the 
Commission  might  wish  to  expand  on 
earlier  guidance  and  issue  detailed 
guidelines  to  promotional  allowances 
under  sections  2(d)  and  (e).  The 
Commission  accepted  this  invitation  the 
following  year  by  publishing  the  so- 
called  "Fred  Meyer  Guides."  See  16 
CFR  part  240.  These  set  out  general 
standards  for  promotional  allowances, 
applicable  to  all  industries.  The  Fred 
Meyer  Guides  suggest  that  sellers 
"would  be  well  advised"  to  put 
complex  plans  in  writing,  but  they  do 
not  penalize  the  failure  to  have  a  written 
plan.  The  Fred  Meyer  Guides  have  been 
revised  as  needed  to  keep  them  current, 
most  recently  in  1990. 

With  the  Fred  Meyer  Guides  in  place, 
the  Commission  was  concerned  that  the 
earlier,  industry-specific  Rule  was 
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uni  ecessary,  and  that  its  different 
sub  >tantive  provisions  could  be  a  source 
of  {  otential  confusion.  In  July  of  1993 
the  Conmiission  therefore  requested 
pul  lie  comment  on  a  proposal  to  repeal 
the  Tailored  Clothing  Rule.  No 
con  iments  were  received  in  response  to 
thij  request. 

Tht  Rulemaking  Record 

Tkie  rulemaking  record  in  this 
pro  needing  consists  of  the  Notice  of 
Pro  }osed  Rulemaking  and  Request  for 
Coi  iment  dated  July  2, 1993  (58  FR 
35f  D7),  and  a  memorandum  h^m  the 
Off  ce  of  the  Secretary  reporting  that  no 
cor  iments  were  received  in  response  to 
tha  request.  In  addition,  the 
Coi  unission  takes  notice  of  published 
coi  rt  and  agency  decisions,  and  of  the 
exi  tence  and  provisions  of  the  Fred 
Me  rer  Guides. 

An  ilysis  of  the  Rulemaking  Record 

Vie  rulemaking  record  indicated  that 
the  Tailored  Clothing  Rule  no  longer 
ap]  ears  to  be  useful  or  justified.  Since 
the  Rule  was  promulgated,  it  does  not 
ap[  ear  that  the  agency  has  ever  relied 
on  he  Rule  in  a  law  enforcement 
ma  ter,  or  that  any  litigant  has  ever 
ma  le  use  of  it  in  a  reported  private 
act  on.  Moreover,  no  industry  members 
res  )onded  to  the  Notice  of  Proposed 
Ru  emaking  to  urge  retention  of  the 
Ru  e. 

I  epeal  would  also  resolve  the 
inc  3nsistency  between  the  Rule  and  the 
Fr«  d  Meyer  Guides.  The  Fred  Meyer 
Gu  des  encourage  but  do  not  require 
sel  ers  to  have  a  written  plan  for 
pr(  motional  allowances.*  The 
Ro  tinson-Patman  Act  also  does  not 
re(  Liire  sellers  to  have  a  written  plan. 
Th  I  Tailored  Clothing  Rule,  on  the  other 
hai  id,  states  that  promotional  payments 
"w  II  be  presimied  not  to  have  been 
ma  ie  available  on  proportionately  equal 
ter  ns"  unless  they  are  made  available 
un  ler  a  written  plan. 2 

i  ilthough  this  dichotomy  creates  no 
inc  onsistent  legal  obligation.*;,  there  is  a 
sig  lificant  policy  discrepancy  in  that 
the  tailored  clothing  industry  is  treated 
dif  erently  from  other  industries.  Since 
the  Commission's  post-enactment 
ex  lerience  has  not  confirmed  the 
rel  !vance  or  utility  of  treating  this 
inc  ustry  differently,  this  is  an 
adi  itional  reason  for  repeal  of  the  Rule. 

Fit  al  Regulatory  Analysis 

'  "he  following  discussion  constitutes 
the  Commission's  Final  Regulatory 


1  >ee  16  CFR  240.8  ("If  there  are  many  competing 
cus  omera  to  be  considered  or  if  the  plan  is 
con  plex.  the  seller  would  be  well  advised  to  pul 
the  plan  in  writing."] 

J  16  CFR  412.6. 


Analysis  of  the  proposed  repeal  of  the 
Rule,  as  called  for  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  and 
by  section  22  of  the  Federal  Trade 
Commission  Act,  15  U.S.C  57b-3. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
obiectives  of  and  legal  basis  for  the 
repeal  of  the  Rule  have  been  explained 
in  prior  parts  of  this  Statement  of  Basis 
and  Purpose. 

Repeal  of  the  Rule  would  appear  to 
have  little  or  no  effect  on  small 
business.  Because  it  does  not  appear 
that  the  Rule  is  currently  relied  upon, 
its  repeal  should  not  have  significant 
effects  on  business  in  general,  and 
therefore  should  not  have  any 
signiHcant  effects  on  small  businesses  in 
particular. 

The  Tailored  Clothing  Rule  contains 
no  information  collection  or 
recordkeeping  requirements  as  defined 
by  the  Paperwork  Reduction  Act,  44 
U.S.C  3501-18.  Repeal  of  the  Rule 
would  remove  any  other  compliance 
requirements  that  are  associated  with 
the  Rule,  such  as  the  costs  associated 
with  becoming  familiar  with  its 
provisions. 

The  only  significant  alternative  to 
repeal  of  the  Rule  is  to  take  no  action 
and  preserve  the  Rule  in  its  present 
form.  Due  to  the  subsequent  publication 
of  the  Fred  Meyer  Guides,  however,  the 
Rule  no  longer  serves  a  meaningful 
purpose.  Under  these  circumstances, 
retaining  the  Rule  would  run  counter  to 
the  goal  of  achieving  efficiencies  by 
repealing  rules  that  are  no  longer  useful. 

The  benefits  of  repealing  this  Rule 
include  removal  of  an  unnecessary 
provision  from  the  Code  of  Federal 
Regulations,  the  increased  efficiency  of 
law  enforcement  when  uniform 
standards  are  applicable,  and  the 
increased  respect  for  the  law  that  may 
be  anticipated  when  regulations  are 
current  and  relevant. 

The  Commission  believes  that  the 
above  benefits  are  sufficient  to  support 
its  determination  to  rescind  this  Rule. 

List  of  Subjects  inl6  CFR  Part  412 

Advertising,  Clothing,  Promotional 
allowances.  Trade  practices,  Unfair 
methods  of  competition. 

PART  412— {REMOVED] 

Accordingly,  under  the  authority  of 
15  U.S.C.  41  et  seq.  and  15  U.S.C.  13, 
title  16,  chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  by  removing 
part  412. 


By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 
jFR  Doc.  94-4040  Filed  2-22-94;  8:45  am] 

BILUNQ  CODE  tTSfr^l.* 

DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

20  CFR  Part  10 
RIN  1215-AA 

Claims  for  Medical  Benefits  Under  the 
Federal  Employees'  Compensation  Act 

AGENCY:  Employment  Standards 
Administration,  Office  of  Workers' 
Compensation  Programs,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  On  November  24, 1993,  the 
Department  of  Labor  published 
proposed  revisions  to  the  rules 
establishing  a  fee  schedule  and 
procedures  for  submitting  bills  for 
reimbursement  for  medical  procedures 
and  services  provided  to  injured  federal 
employees  under  the  Federal 
Employees'  Compensation  Act  (FECA) 
(58  FR  62063).  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
proposed  to:  Adopt  where  applicable 
the  relative  value  units  (RVUs)  devised 
by  the  Department  of  Health  and  Human 
Services,  Health  Care  Finance 
Administration  (HCFA).  published  most 
recently  on  December  2, 1993,  58  FR 
63626;  eliminate  the  requirement  to  use 
the  Washington  State  conversion 
factors;  and  allow  the  use  of  Geographic 
Practice  Cost  Indices  (GPCIs)  developed 
by  the  Urban  Institute  for  HCFA  to 
determine  geographic  adjustment 
factors.  The  rules  also  climate  the 
requirement  for  original  signatures  on 
the  bills. 

The  comment  period  closed  January 
24, 1994,  and  no  comments  were 
received;  the  rules  are  now  published  in 
final  in  the  same  form  as  they  were 
proposed. 

EFFECTIVE  DATE:  April  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Markey,  Director  for  Federal 
Employees'  Compensation,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  room  S-3229, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  Telephone  (202)  523-7552. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  the  proposed  rule  explained 
in  detail  the  background  of  the  schedule 
of  maximum  allowable  charges  for  most 
medical  services  provided  to  injured 


workers  imder  the  Federal  Employees' 
Compensation  Act  (FECA),  5  U.S.C 
8101  et  seq.  See  51  FR  8276,  for  a 
complete  explanation  of  the  background 
and  purpose  of  the  schedule. 

Under  the  fee  schedule  and  billing 
system  individual  procedures  are 
assigned  a  descriptor  code  using  the 
Physicians'  Current  Procedural 
Terminology  (CPT)  scheme  developed 
by  the  American  Medical  Association. 
Each  code  is  then  assigned  a  relative 
value  unit  (RVU)  reflecting  the  relative 
skill,  effort,  risk,  and  time  required  to 
perform  the  procedure.  The  maximum 
allowable  amount  payable  for  a  given 
service  is  calculated  by  multiplying  the 
RVU  by  a  conversion  factor  (CF).  This 
product  is  in  turn  multiplied  by  a 
geographic  index  (GI)  which  allows  for 
rewonal  variations  in  medical  costs. 

The  components  of  the  fee  schedule 
served  OWCP  well  until  recently,  when 
the  State  of  Washington  (the  system  on 
which  several  factors  of  the  fee  schedule 
were  based),  announced  that  it  was 
adopting  a  new  fee  schedule  based  on 
the  newly  published  Health  Care 
Financing  Administrations  (HCFA) 
RVUs  for  physicians'  services,  with 
modifications  peculiar  to  Washington 
State. 

Rather  than  continue  to  use  the 
Washington  State  system,  the  Office  of 
Workers'  Compensation  Programs 
(OWCP)  proposed  to  adopt  elements  of 
the  HCFA  fee  schedule  directly.  OWCP 
will  continue  to  use  geographic 
localities  (using  Metropolitan  Statistical 
Areas)  designed  by  the  Urban  Institute 
for  application  of  Geographic  Practice 
Cost  Indices  (GPCIs),  since  Medicare 
pricing  localities  are  carrier  specific. 
Finally,  the  conversion  factors  (see  57 
FR  5186)  will  be  changed  to 
accommodate  the  change  in  scale  of  the 
relative  unit  values. 

The  proposed  rules  also  change  the 
provision  requiring  that  the  medical 
provider  sign  the  billing  form,  in  order 
to  accommodate  the  practice  of 
electronic  transmission  of  medical  bills 
and  other  similar  practices. 

No  comments  at  all  were  received  on 
the  proposed  rules.  Accordingly,  the 
proposed  changes  are  being 
implemented  in  final  unchanged,  except 
for  minor  changes  to  correct 
grammatical  and  typographical  errors. 

Statutory  Authority 

5  U.S.C.  8149  provides  the  general 
statutory  authority  for  the  Secretary  to 
prescribe  rules  and  regulations 
necessary  for  administration  and 
enforcement  of  the  Federal  Employees' 
Compensation  Act. 

5  U.S.C.  8145  provides  that  the 
Secretary  of  Labor  shall  administer  the 


Act,  may  appoint  employees  to 
administer  it,  and  may  delegate  powers 
conferred  by  the  Act  to  any  employee  of 
the  Department  of  Labor. 

5  U.S.C.  8103  (a)  and  (b)  specifies  that 
the  Secretary  may  approve  or  authorize 
"necessary  and  reasonable"  expenses  to 
be  paid  from  the  Employees' 
Compensation  Fund;  may  issue 
regulations  governing  the  provision  of 
services,  appliances  and  supplies;  and 
may  prescribe  the  form  and  content  of 
the  authorization  certificate. 

Classification 

The  Department  of  Labor  has 
concluded  that  the  regulatory  proposal 
is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  entailed  by  the  proposed 
regulations  have  previously  been 
approved  by  OMB. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule  . 
will  have  "no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-354,  91  Stat.  1164  (5 
U.S.C.  605(b)).  Although  this  rule  will 
be  applicable  to  small  entities  it  should 
not  result  in  or  cause  any  significant 
economic  impact,  since  the  changes  in 
the  method  of  calculating  the  maximum 
allowable  payments  will  not  result  in  a 
significant  difierence  in  the  outcome 
from  that  in  the  present  method.  The 
Secretary  has  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Accordingly, 
no  regulatory  impact  analysis  is 
required. 

List  of  Subjects  in  20  CFR  Fait  10 

Claims,  Government  employees. 
Labor,  Workers'  compensation. 

For  the  reasons  set  out  in  the 
preamble,  part  10  of  chapter  1  of  title  20 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  10-CLAiMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT,  AS  AMENDED 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  Reorganization 
Plan  No.  6  of  1950, 15  FR  3174.  64  Stat.  1263; 
5  U.S.C.  8149;  Secretary's  Order  1-93.  58  FR 
21190. 
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2.  Section  10.411  is  amended  by 
revising  paragraphs  (b)  and  (d)(3)  to 
read  as  follows: 

10.41 1    Submission  oi  bill*  fof  medicai 
— Tvtces,  appliances  and  supplies: 
limitation  on  payment  for  services 

•  •        •        •        • 

(b)  By  submitting  a  bill  and/or 
accepting  payment,  the  physician  or 
other  medical  provider  signifies  that  the 
service  for  which  reimbursement  is 
sought  was  performed  as  described  and 
was  necessary.  In  addition,  the 
physician  or  other  provider  thereby 
agrees  to  comply  with  all  rules  and 
regulations  set  forth  in  this  subchapter 
concerning  the  rendering  of  treatment 
and/or  the  process  for  seeking 
reimbursement  for  medical  services, 
including  the  limitation  imposed  on  the 
amount  to  be  paid  for  such  services. 

(d)  •  •  • 

(3)  The  Director  shall  assign  the 
relative  value  units  (RVUs)  published  by 
the  Health  Care  Finance  Administration 
(HCFA)  to  all  services  for  which  HCFA 
has  made  assignments,  using  the  most 
recent  revision.  Where  there  are  no 
RVUs  assigned  to  a  procedure,  the 
Director  may  develop  and  assign  any 
that  he/she  considers  to  be  appropriate 
RVUs.  The  Director  will  also  devise 
conversion  factors  for  each  category  of 
service,  and  in  devising  such  factors  the 
Director  may  adapt  the  HCFA 
conversion  factors  as  appropriate  using 
OWCP  processing  experience  and 
internal  data.  The  gec^/aphic 
adjustment  factor  shall  be  that 
designated  by  Geographic  Practice  Cost 
Indices  for  Metropolitan  Statistical 
Areas  as  devised  for  HCFA  by  the  Urban 
Institute  and  published  February  1, 
1991,  as  Refining  the  Malpractice 
Geographic  Cost  Index,  as  updated  or 
revised  from  time  to  time. 

*  *        •        *        • 

Signed  at  Washington.  DC,  this  15th  day  of 
February.  1994. 

Shelby  Hallmark. 

Acting  Director,  Office  of  Workers ' 

Compensation  Proffnms. 

IFR  Doc.  94-4069  Filed  2-22-94:  8;45  am) 

BILUNG  COOC  4S10-Zr4M 


DE  'ARTMEMT  OF  HEALTH  AND 
HU  «AN  SERVICES 

S<M  jal  Securfty  Administration 

20  ;fr  Parts  404  and  416 

RIN0960-AO4e 

Fe<  era!  Old-Age,  Survivors,  and 
Dia  ability  Insurance  and  Supplemental 
Se<  urity  Income  for  the  Aged,  Blind, 
an(  Disabled;  Limitation  of  Travel 
Ex|  enses  for  ReprMentation  of 
Cla  mants  at  Administrative 
Pro  ceedings 

AGI  NOV:  Social  Security  Administration, 
HIi  5. 

ACI  ION:  Final  rules. 


SUK  MARY:  We  are  amending  our 
reg  ilations  concerning  payment  of 
cer  ain  travel  expenses  to  implement 
sec  ion  5106(c)  of  the  Omnibus  Budget 
Re<  onciliation  Act  of  1990  (OBRA 
19<  0).  Section  5106(c)  amends  certain 
sec  ions  of  the  Social  Security  Act  (the 
Ad )  to  limit  the  amount  available  for 
paj  ment  under  those  sections  for  travel 
ex(  enses  of  individuals  who  represent 
cla  mants  at  certain  administrative 
pro  ceedings. 

EFF  ECTIVE  DATE:  These  final  rules  are 
eff<  ctive  February  23,  1994. 
F0<  FURTHER  INFORMATION  CONTACT: 
Ph  lip  Berge,  Legal  Assistant,  3-B-l 
Op  ^rations  Building,  6401  Security 
Boi  ilevard,  Baltimore,  MD  21235,  (410) 
96;  -1769. 

SUI  PLEMENTARY  INFORMATION:  We 
pu  ilished  proposed  rules  to  implement 
sec  ion  5106(c)  of  OBRA  1990,  Public 
Lai  r  101-508,  in  a  Notice  of  Proposed 
Ru  emaking  in  the  Federal  Register  on 
Jan  Liary  19,  1993  (58  FR  4950).  We 
pre  vided  interested  individuals  and 
or^  inizations  60  days  within  which  to 
sul  mit  comments  on  the  proposed 
rul  !s.  The  comment  period  closed 
Ma  rch  22, 1993.  We  did  not  receive  any 
coi  iments  on  the  proposed  rules. 
Th  irefore,  except  for  a  technical 
cot  rection  discussed  below  and  some 
edi  orial  changes,  these  final  rules  are 
th(  same  as  the  proposed  rules. 
'  hese  final  rules  amend  our 
reg  ilations  on  the  payment  of  travel 
ex]  enses  of  individuals  who  represent 
cla  mants  at  certain  administrative 
pre  ceedings  to  implement  the 
am  mdments  to  sections  201(j),  1631(h) 
an(   181 7(i)  of  the  Act  made  by  section 
51(  6(c)  of  OBRA  1990.  In  general, 
sec  ions  201(j).  1631(h)  and  1817(i)  of 
the  Act  provide  authority  to  reimburse 
cei  ain  ]>ersons  for  certain  travel 
ex|  enses  which  they  incur  in 
coi  nection  with  the  Social  Security, 


Supplemental  Security  Income  (SSI)  or 
Medicare  program  under  titles  II.  XVI 
and  XVni  of  the  Act.  respectively. 
Among  other  things,  these  sections  of 
the  Act  authorize  the  payment  of  certain 
travel  expenses  to  a  claimant's 
representative  for  travel  to  attend  a 
reconsideration  interview  or  a 
proceeding  before  an  administrative  law 
judge  (ALJ). 

Section  5106(c)  of  OBRA  1990 
amends  sections  201(j),  1631(h)  and 
181 7(i)  of  the  Act  to  limit  the  amount 
available  for  payment  under  these 
sections  of  the  Act  for  travel  by  a 
representative  to  attend  an 
administrative  proceeding  before  an  ALJ 
or  other  adjudicator.  The  amendments 
under  section  5106(c)  specify  that  the 
amount  available  for  such  payment  shall 
not  exceed  the  maximum  amount 
allowable  under  these  sections  of  the 
Act  for  a  representative'^  travel 
originating  within  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
proceeding.  The  Conference  Committee 
Report  on  OBRA  1990  states  that  under 
the  amendments  the  reimbursement  for 
travel  by  a  representative  "could  not 
exceed  the  maximum  amount  that 
would  be  payable  for  travel  to  the  site 
of  the  reconsideration  interview  or 
proceeding  before  an  ALJ  from  a  point 
within  the  geographical  area  served  by 
the  office  having  jurisdiction  over  the 
interview  or  proceeding."  H.R.  Rep.  No. 
964,  101st  Cong.,  2d  Sess.  934  (1990). 

The  final  regulations  amend  our 
regulations  relating  to  the  payment  of 
travel  expenses  of  a  claimant's 
representative  for  travel  to  attend  a 
disability  hearing  or  hearing  before  an 
ALJ  under  the  Social  Security  or  SSI 
programs  to  implement  the  amendments 
made  by  section  5106(c)  of  OBRA  1990. 
The  title  II  regulations  on  travel 
reimbursement,  like  the  rules  in  subpart 
J  of  20  CFR  part  404  generally,  are  made 
applicable  to  certain  proceedings  under 
the  Medicare  program  pursuant  to  42 
CFR  405.701(c).  Therefore,  the  changes 
to  the  title  II  regulations  on  travel 
reimbursement  also  affect 
reimbursement  of  travel  expenses  of  a 
representative  in  connection  with  those 
Medicare  proceedings  under  the 
Medicare  program  and.  thus,  implement 
the  amendment  to  section  1817(i)  of  the 
Act  made  by  section  5106(c)  of  OBRA 
1990. 

Our  existing  regulations  on  the 
payment  of  certain  travel  expenses. 
§§  404.999a  et  seq.  and  §§  416.1495  et 
seq.,  implement  the  pertinent  provisions 
of  the  Act  regarding  travel 
reimbursement  that  were  in  effect  prior 
to  April  1, 1991,  the  effective  date  of 
section  5106(c)  of  OBRA  1990.  With 
respect  to  travel  expenses  incurred  prior 
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to  that  date,  we  reimbursed  a 
representative  for  allowable  expenses 
for  travel  to  a  disability  hearing  or  ALJ 
hearing  site  from  the  representative's 
residence  or  office  (depending  upon 
whether  the  representative's  travel 
originated  from  his  or  her  residence  or 
from  the  office)  regardless  of  its 
geographic  location.  Based  on  travel 
distance  between  the  hearing  site  and 
the  representative's  travel  origination 
point  (residence  or  office)  and  subject  to 
the  limitations  in  §§404.999c{d)  and 
416.1498(d),  we  determined  the  amount 
allowable  for  reimbursement  for  the 
ordinary  expenses  of  transportation 
(§§404.999c(a)  and  416.1498(a))  and  for 
unusual  travel  costs  (§§404.999c(b)  and 
416.1498(b))  pursuant  to  the  applicable 
rules  governing  rates  and  conditions  of 
payment  (§§  404.999c(c)  and 
416.1498(c)). 

Effective  with  travel  expenses 
incurred  by  a  representative  on  or  after 
April  1, 1991,  however,  section  5106(c) 
of  OBRA  1990  provides  that  the  amount 
of  reimbursement  for  such  expenses 
shall  not  exceed  the  allowable  amount 
that  we  could  reimburse  the 
representative  for  travel  originating 
within  the  geographic  area  of  the  office 
having  jurisdiction  over  the  proceeding. 
Accordingly,  the  final  regulations 
amend  our  regulations  to  provide  that 
the  amount  available  to  reimburse  a 
representative  for  travel  to  attend  a 
disability  hearing  or  a  hearing  before  an 
ALJ  shall  not  exceed  the  maximum 
amount  allowable  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

The  final  rules  explain  that  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing  means,  as 
appropriate — 

— The  designated  georgraphic  serA'ice 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for 
providing  the  disability  hearing; 
— if  a  Federal  disability  hearing  officer 
holds  the  disability  hearing,  the 
geographic  area  of  the  State  in  which 
the  claimant  resides  or.  if  the  claimant 
is  not  a  resident  of  a  State,  in  which 
the  hearing  officer  holds  the  disability 
hearinp;  or 
— The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the 
hearing  before  an  ALJ. 
In  cases  in  which  a  Federal  disability 
hearing  officer  holds  the  disability 
hearing,  the  hearing  officer  travels  to  the 
State  in  which  the  claimant  resides  to 
hold  the  hearing,  in  those  infrequent 
cases  in  which  the  claimant  is  not  a 


resident  of  a  State,  the  Federal  disability 
hearing  officer  holds  the  disability 
hearing  in  a  location  in  a  State  that  is 
convenient  for  the  claimant  and  the 
hearing  officer.  With  respect  to  these 
cases,  the  final  regulations  define  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing  to  mean 
the  geographic  area  of  the  State  in 
which  the  claimant  resides  or,  if  the 
claimant  is  not  a  resident  of  a  State,  in 
which  the  hearing  officer  holds  the 
disability  hearing.  This  definition  is 
consistent  with  the  congressional  intent 
underlying  section  5106(c)  of  OBRA 
1990  in  that  it  treats  the  claimant  and 
his  or  her  representative  in  the  same 
manner  as  if  a  State  agency  hearing 
officer  held  the  disability  hearing.  In  the 
final  title  II  regulations  relating  to  cases 
in  which  a  Federal  disability  hearing 
officer  holds  the  disability  hearing,  the 
term  "State"  has  the  meaning  assigned 
to  it  in  current  §  404.2(c)(5),  except  that 
the  term  also  includes  the  Northern 
Mariana  Islands.  In  the  final  title  XVI 
regulations  relating  to  such  cases,  the 
term  "State"  means  a  State  as  defined  in 
current  §  416.120(c)(9).  This  definition 
of  "State"  in  the  final  title  XVI 
regulations  §416.1498(d)(3)(i)(B).  was 
omitted  from  the  text  of  the  proposed 
rules,  although  it  was  discussed  in  the 
preamble  to  those  rules  (58  FR  4950, 
4951).  Its  inclusion  in  the  final  rules 
represents  a  technical  correction. 

We  are  basing  the  maximum  amount 
allowable  on  the  distance  to  the  hearing 
site  from  the  farthest  point  within  the 
appropriate  geographic  area.  We  will 
determine  the  maximum  amount 
allowable  for  travel  between  these  two 
points  under  the  existing  regulations, 
i.e.,  subject  to  the  existing  limitations  in 
paragraph  (d)(1)  and  paragraph  (d)(3) 
(herein  to  be  redesignated  as  paragraph 
(d)(4))  of  §§  404.999c  and  416.1498 
(relating  to  travel  within  the  United 
States  and  a  claimant's  request  for  a 
change  to  a  more  distant  hearing  site) 
and  pursuant  to  the  applicable  rules 
governing  rates  and  conditions  of 
payment  under  paragraphs  (a)  through 
(c)  of  §§  404.999c  and  416.1498.  Under 
our  existing  regulations,  we  will  not 
reimburse  a  representative's  travel 
expenses  unless  the  distance  he  or  she 
travels,  i.e.,  the  distance  to  the  hearing 
site  from  the  representative's  residence 
or  office  (whichever  he  or  she  travels 
from),  exceeds  75  miles 
(§§404.999c(d)(2)  and  416.1498(d)(2)). 
The  final  regulations  provide  a  similar 
limitation.  Under  the  final  rules,  we  will 
use  the  point  within  the  appropriate 
geographic  area  that  is  the  farthest  point 
from  the  hearing  site  as  the 
representative's  travel  origination  point 


(equivalent  to  residence  or  office  under 
the  existing  regulations)  for  purposes  of 
determining  the  maximum  amount 
allowable  for  reimbursement.  The  final 
rules  provide  that  if  the  distance  to  the 
hearing  site  fttjm  the  farthest  point 
within  the  appropriate  geographic  area 
does  not  exceed  75  miles,  we  will  not 
reimburse  a  representative  for  any  travel 
expenses.  This  is  consistent  with  the  75- 
mile  rule  in  the  current  regulations. 

Under  the  final  regulations,  actual 
reimbursement  for  a  representative's 
travel  expenses  is  limited  to  the  lesser 
of:  (1)  Actual  travel  expenses  incurred 
and  allowable  under  the  regulations 
(whether  travel  actually  originates 
within  the  designated  geographic  area  or 
outside  that  area):  or  (2)  the  maximum 
amount  allowable  for  travel  to  the 
hearing  site  from  the  farthest  point 
within  the  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing. 

In  practice,  the  final  rules  willnot 
affect  reimbursement  of  travel  expenses 
of  a  representative  whose  travel 
originates  within  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
hearing.  This  is  because  the  expenses 
incurred  and  allowable  under  the 
regulations  for  such  travel  would  be  less 
than,  or  equaj  to,  the  maximum  amount 
allowable  for  travel  to  the  hearing  site 
from  the  farthest  point  within  the 
appropriate  geographic  area. 

We  are  amending  §§  404.999c  and 
416.1498  by  redesignating  paragraph 
(d)(3)  as  (d)(4)  and  adding  a  new 
paragraph  (d)(3)  to  state  and  define  the 
limit  on  the  amount  of  reimbursement 
for  a  representative's  travel  expenses 
mandated  by  section  5106(c)  of  OBRA 
1990.  The  final  regulations  state  that  the 
amount  of  reimbursement  for  travel 
expenses  for  a  representative  shall  not 
exceed  the  maximum  amount  allowable 
for  travel  to  the  hearing  site  from  any 
point  within  the  geographic  area  of  the 
office  having  jurisdiction  over  the 
hearing;  define  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
hearing:  and  explain  how  we  determine 
the  maximum  amount  allowable  for 
travel  by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  qrea. 

We  also  are  amending  §§  404.999c(c) 
and  416.1498(c)  to  change  the  reference 
from  41  CFR  Part  101-7  to  41  CFR 
chapter  301.  where  the  Federal  Travel 
Regulations  are  now  codified. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 


because  these  rules  will  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354,  the  Regulatory  Flexibility 
Act.  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
requiring  OfTice  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare; 
93.802-93.805.  Social  Security;  and  93.807, 
Supplemental  Security  Income.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Aged.  Blind,  Death  bene^ts, 
Disability  benefits,  Insurance,  Old-Age, 
Survivors,  and  Disability  Insurance, 
Reporting  and  recordkeeping 
requirements. 

20  CFR  Part  416 

Administrative  practice  and 

Erocedure,  Aged,  Blind,  Disability 
enefits.  Public  Assistance  programs. 
Supplemental  Seciirity  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  19, 1993. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

Approved:  February  8, 1994. 
Donna  E.  Shalala, 
Secretary  of  Healtli  and  Human  Services. 

For  the  reasons  set  out  in  the  preamble, 
subpart )  of  part  404  and  subpart  N  of 
part  416  of  20  CFR  chapter  in  are 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND 
DISABIUTYINSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart ) 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j),  205  (a),  (b),  and 
(dHh).  221(d).  and  1102  of  the  Social 
Security  Act;  31  U.S.C.  3720A;  42  U.S.C 
401(i),  405  (a),  (b).  and  (d)-(h),  421(d],  and 
1302. 

$404.M9c   [Aflwmtod] 

2.  In  §  404.999c(c)  introductory  text, 
the  reference  to  "41  CFR  part  101-7"  is 
revised  to  read  "41  CFR  chapter  301". 

3.  Section  404.999c  is  amended  by 
redesignating  paragraph  (d)(3)  as  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows: 

$404.999c   What  travel  expenses  are 
retmtNirsable. 
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(3]  For  travel  expenses  incurred  on  or 
after  April  1. 1991,  the  amount  of 
reimbursement  under  this  section  for 
travejl  by  your  representative  to  attend  a 
disal  ility  hearing  or  a  hearing  before  an 
adm  nistrative  law  judge  shall  not 
exce  id  the  maximum  amount  allowable 
und(  r  this  section  for  travel  to  the 
hear  ng  site  from  any  point  within  the 
geog  aphic  area  of  the  ofHce  having 
juris  iiction  over  the  hearing. 

(i)  The  geographic  area  of  the  ofHce 
havi:  ig  jurisdiction  over  the  hearing 
meai  s,  as  appropriate — 

(A  The  designated  geographic  service 
area  )f  the  State  agency  adjudicatory 
unit  laving  responsibility  for  providing 
the  c  isability  hearing; 

(B  If  a  Federal  disability  hearing 
offic  $r  holds  the  disability  hearing,  the 
geog  -aphic  area  of  the  State  (whidh 
inch  des  a  State  as  defined  in 
§  40'  .2(c)(5)  and  also  includes  the 
Nort  lem  Mariana  Islands)  in  which  the 
claii  lant  resides  or,  if  the  claimant  is 
not  I  resident  of  a  State,  in  which  the 
hear  ng  oflicer  holds  the  disability 
hear  ng;  or 

(C  The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
App  3als  hearing  office  having 
resp  }nsibility  for  providing  the  hearing 
befo  e  an  administrative  law  judge. 

(ii  We  or  the  State  agency  determine 
the  1  laximiun  amount  allowable  for 
travi  l  by  a  representative  based  on  the 
disti  nee  to  the  hearing  site  fit>m  the 
fartl  est  point  within  &e  appropriate 
geo{  raphic  area.  In  determining  the 
max  mum  amount  allowable  for  travel 
betv  een  these  two  points,  we  or  the 
Stall  I  agency  apply  the  rules  in 
para  ^aphs  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)  (1) 
and  4)  of  this  section.  If  the  distance 
betv  een  these  two  points  does  not 
exc(  ed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your 
repi  isentative's  travel  expenses. 


(d) 


PAf  T  416— SUPPLEMENTAL 

SE(  URfTY  INCOME  FOR  THE  AGED. 

BLl|lD.  AND  DISABLED 

The  authority  citation  for  subpart  N 
of  p^rt  416  is  revised  to  read  as  follows: 

At  thority:  Sees.  1102, 1631.  and  1633  of 
the  J  ocial  Security  Act;  42  U.S.C  1302, 1383, 
and  t383b. 

S41ii.i498    [Amended] 

2.  In  §  416.1498(c)  introductory  text. 
the  eference  to  "41  CFR  part  101-7"  is 
revised  to  read  "41  CFR  chapter  301". 
Section  416.1498  is  amended  by 
redesignating  paragraph  (d)(3)  as  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
rea<  as  follows: 


$416.1498   What  travel  sxpeiMesiw* 
reimlxir8at)la. 

***** 

(d)*  •  • 

(3)  For  travel  expenses  incurred  on  or 
after  April  1. 1991.  the  amount  of 
reimbursement  under  this  section  for 
travel  by  your  representative  to  attend  a 
disability  hearing  or  a  hearing  before  an 
administrative  law  judge  shall  not 
exceed  the  maximum  amount  allowable 
under  this  section  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

(i)  The  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

(A)  The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for  providing 
the  disability  hearing; 

(B)  If  a  Federal  disability  hearing 
officer  holds  the  disability  hearing,  the 
geographic  area  of  the  State  (as  defined 
in  §  416.120(c)(9))  in  which  the  claimant 
resides  or.  if  the  claimant  is  not  a 
resident  of  a  State,  in  which  the  hearing 
officer  holds  the  disability  hearing;  or 

(C)  The  designated  geographic  service 
area  of  the  O^ce  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the  hearing 
before  an  administrative  law  judge. 

(ii)  We  or  the  State  agency  determine 
the  maximum  amount  allowable  for 
travel  by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area.  In  determining  the 
maximum  amount  allowable  for  travel 
between  these  two  points,  we  or  the 
State  agency  apply  the  rules  in 
paragraphs  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)  (1) 
and  (4)  of  this  section.  If  the  distance 
between  these  two  points  does  not 
exceed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your 
representative's  travel  expenses. 

(FR  Doc.  94-3961  Filed  2-22-94;  8:45  am) 
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20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-.AO12 

Reopening  Determinations  and 
Decisions 

AQENCY:  Social  Security  Administration, 

HHS, 

ACTION:  Final  rules. 

SUMMARY:  These  final  rules  revise  our 
regulations  to  clarify  the  longstanding 


policy  of  the  Social  Security 
Administration  (SSA)  that  the  Agency 
on  its  own  initiative,  as  well  as  at  the 
request  of  any  person  claiming  i  right 
under  the  Social  Security  or 
supplemental  security  income  (SSI) 
programs,  may  reopen  and  revise  a  final 
administrative  determination  or 
decision. 

EFFECTIVE  DATE:  Tbe  final  reguladoDs  are 
effective  February  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Sectirity 
Administration,  6401  Security  Kvd.. 
Baltimore,  MD  21235,  (410)  965-1762. 
SOPPLEMEVTARY  INFORMATION:  We  are 
revising  §§  404.987  and  416.1487  of  our 
regulations  to  clarify  that  we  may 
reopen  and  revise  a  final  administrative 
determination  or  decision  either  on  our 
own  initiative  or  at  the  request  of  a 
person  who  was  a  party  to  the 
determination  or  decision. 

Prior  to  August  5, 1980,  our 
regulations  expressly  provided  that  we 
had  the  discretion  to  reopen  and  revise 
a  final  determination  or  decision, 
including  a  final  revised  determination 
or  decision,  either  on  our  own  motion 
or  upon  the  request  of  any  party  to  the 
determination  or  decision.  See  20  CFR 
404.956,  404.957.  416.1475  and 
416.1477  (1980).  On  August  5, 1980. 
however,  we  published,  pursuant  to  the 
notice  of  proposed  rulemaking 
procedures,  final  regulations  which 
reorganized  and  restated  in  simpler 
language  our  rules  on  the  administrative 
review  process,  including  our  rules  for 
reopening  and  revising  final 
determinations  and  decisions.  This 
recodification  was  undertaken  as  part  of 
a  Department-wide  efloit  to  make  the 
rules  clearer  and  easier  for  the  public  to 
use  and  understand  (45  FR  52078. 
August  5, 1960). 

Our  existing  regulations  on  the 
procedures  for  reopening  and  revising  a 
determination  or  decision  were  a  part  of 
the  recodification  that  was  published 
and  became  effective  on  August  5. 1980. 
Although  no  substantive  changes  were 
intended  with  regard  to  the  authority  to 
reopen  on  our  own  initiative,  the 
regulations,  as  recodified,  have  been 
read  by  some  to  permit  reopening  and 
revisi(Hi  of  a  final  determination  or 
deciaoa  only  whan  the  beoaficiaiy  oc 
claimant  requests  re(^>ening. 

With  respect  to  the  rec^MniBg  and  the 
revising  of  a  fijial  determination  oc 
decision.  §§404.067  and  416.1487  of 
our  existing  regulations  state  that  "(y)ou 
may  ask  that  a  determination  ov  a 
decision  to  which  you  wais  a  party  ba 
revised."  These  sectioas  have  cieatad 
soma  con&uion  and  hava  baaa  read  by 


some  courts  to  mean  that  we  may  not 
reopen  and  revise  a  final  determinatic»i 
or  decision  on  our  own  initiative. 

The  final  rules  eliminate  the 
ambiguity  that  exists  in  our  regulations 
regarding  our  authcwity  to  reopen  and 
revise  a  final  determination  or  decision 
on  our  own  initiative.  The  final  rules 
revise  §§  404.987  and  416.1487  to  state 
explicitly  that  we  may  reopen  a 
determination  or  decision  that  has 
become  final  on  our  own  initiative  or  at 
the  request  of  an  individual  who  was  a 
party  to  the  determination  or  decision. 

Public  Comments 

We  published  the  projjosed  rules  with 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  on 
October  28, 1991  (56  FR  55477). 
Interested  persons  and  organizations 
were  given  60  days  to  comment  The 
comment  period  closed  on  December 
27, 1991.  We  received  comments  from 
six  conunenters:  Two  State  agencies 
which  make  disability  determinations, 
and  three  legal  services  organizations 
and  one  private  attorney  who  represent 
claimants  and  beneficiaries. 

One  commenter  supported  the 
proposed  rules  without  modification. 
This  commenter  agreed  with  our  view 
that  the  proposed  rules  clarified  our 
longstanding  policy  regarding  our 
authority  to  reopen  a  final 
determination  or  decision  on  our  ovra 
initiative. 

The  other  conunenters  either  opposed 
the  proposed  changes  to  the  regulations 
or  conditioned  their  support  for  the 
proposed  rules  upon  our  making 
additional  changes  to  our  regulations. 
Most  of  these  commenters  generally 
perceived  the  proposed  rules  to  be  a 
pohcy  change  that  would  confer  upon 
SSA  a  new  or  expanded  authority  to 
reopen  and  revise  determinations  or 
decisions  on  its  own  initiative.  Many  of 
the  comments  which  were  provided  by 
these  commenters  also  reflected  a 
misunderstanding  of  the  requirements 
and  procedures  for  reopening  a 
determination  or  decision.  Some  of 
these  commenters  recommended  that 
the  proposed  rules  be  modified  or 
withdrawn.  Some  recommended  that 
they  be  expanded  to  clarify  or  further 
limit  the  specific  conditions,  which  are 
stated  elsewhere  in  our  regulations, 
tmder  which  a  final  detenninatien  or 
decision  may  be  rec^ned. 

We  coosiaered  carefciUy  all  of  the 
comments  which  we  received  on  the 
proposed  rules.  Hovirever,  for  the 
reasons  stated  below,  we  did  not  adopt 
the  recommendation  to  withdraw  the 
proposed  rules  ot  any  of  tbo 
recommandatinns  lo  modify  or  apyand 
the  ckaagaa  to  tha  fBguktieas.  Tka 


changes  to  the  regulations  do  not 
represent  a  substantive  change  in 
policy.  The  sole  purpose  of  the  changes 
is  to  clarify  in  the  regulations  our 
longstanding  policy  that  we  may  reopen 
and  revise  a  final  determination  oc 
decision  on  our  own  initiative  as  wdl 
as  upon  the  request  of  a  party  to  tile 
determination  ot  decision.  Accordingfy, 
the  final  rules  are  the  same  as  the 
proposed  rules. 

A  simimary  of  the  comments  that 
raised  issues  concerning  the  proposed 
rules  and  our  responses  to  the 
coBiments  are  provided  below.  For  ease 
of  comprehension,  we  have  * 
consolidated  the  comments  and 
organized  them  according  to  the  general 
issues  raised  in  the  comments. 

Conament:  Three  commenters  thou^t 
that  the  proposed  rules  would  be 
inconsistent  with  a  decision  of  a  circuit 
court  which  had  concluded  that  our 
regulations  should  be  interpreted  to 
allow  the  Appeals  CouikuI  to  re<^)en  a 
final  decisicm  of  an  administrative  law 
judge  (AL))  <miy  on  the  basis  of  a 
reediest  by  a  claimant  or  beneficiary. 
One  conunenter  stated  that  the  proposed 
rules  would  circumvent  judicial 
decisions,  but  did  not  mention  any 
specific  court  decisions. 

Response:  As  discussed  earli»  in  this 
preamble  and  in  the  preamble  to  the 
NPRM.  the  regulations  which  we  are 
revising.  §§404.987  and  416.1487.  were 
a  part  of  the  regulations  that  were 
publishad  on  August  5,  1980.  whick 
reorganized  and  restated  in  simpler 
language  all  of  our  rules  on  the 
administrative  review  process.  Althou^ 
no  substantive  changes  were  intended 
with  regard  to  our  authority  to  reopen 
final  determinations  or  decisions  on  our 
own  initiative,  this  authority  was  not 
stated  as  clearly  in  the  recodified  rules 
as  it  had  been  in  the  longer,  mora 
detailed  prior  rules.  As  a  result,  several 
lawsuits  were  brought  challenging  our 
authority  under  the  recodified 
regulations  to  continue  our  longstanding 
poUcy  to  reopen  and  revise  final 
determinations  or  decisions  on  our  own 
initiative.  All  but  one  of  the  circuit 
courts  that  have  directly  addressed  this 
issue  have  concluded,  however,  that  our 
regulations  cm  reopening  do  provide 
aathoiity  for  us  to  reopen  and  revise 
final  determinations  or  decisions  on  our 
own  initiative,  including  authority  for 
the  Ai^Mals  Council  to  reopen  and 
revise  a  final  dedswo  of  an  AL)  on  its 
own  initiative.  Only  the  diGuit  oouit 
mentioned  by  the  three  commentots 
above  and  some  Federal  it»«»rwt  cotiita 
have  conchided  that  our  existing 
repilalions  cfaould  be  inlsrpnted  to 
allow  the  leopeaiag  and  raviaiott  of  a 
final  datermiaatian  ec  daciakm  only 
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when  a  claimant  or  beneficiary  requests 
reopening.  These  final  rules  revise  the 
regulations  to  eliminate  the  ambiguity 
which  led  these  courts  to  interpret  the 
regulations  to  mean  that  only  a  ciaimant 
or  beneficiary  may  initiate  reopening. 
We  are  revising  §§  404.987  and 

416.1487  to  state  explicitly  that  we  may 
reopen  a  final  determination  or  decision 
either  on  our  own  initiative  or  at  the 
request  of  a  party  to  the  determination 
or  decision. 

Comment:  Several  commenters 
thought  that  the  time  periods  within 
which  a  final  decision  of  an  ALJ  may  be 
reopened  under  current  §  404.988  (a)  or 
(b)  or  §  416.1488  (a)  or  (b),  which  we  did 
not  propose  to  change,  are  measured 
fit)m  the  date  of  the  ALJ  decision.  Some 
commenters  opposed  the  proposed 
revisions  of  §§  404.987  and  416.1487 
because  they  believed  that  the  Appeals 
Council  would  have  the  discretion 
under  §  404.988(b)  or  §  416.1488(b)  to 
reopen  a  final  decision  of  an  ALJ  on  its 
own  initiative  within  4  years  of  the  date 
of  the  ALJ  decision  if  the  Council  finds 
good  cause  to  reopen.  One  commenter 
stated  that  the  proposed  rules  would 
render  meaningless  the  60-day  time 
limit  within  which  the  Appeals  Council 
may  decide  to  review  a  decision  by  an 
AL)  on  its  own  initiative  under 
§§  404.969  and  416.1469.  This  statement 
was  based  on  the  commenter's  belief 
that  §§  404.988(a)  and  416.1488(a), 
when  read  together  with  the  proposed 
rules,  give  the  Appeals  Council  the 
discretion  to  reopen  a  final  decision  of 
an  AL)  on  its  own  initiative  within  1 
year  of  the  date  of  the  AL)  decision  for 
any  reason. 

Response:  Sections  404.988  and 

416.1488  state  the  conditions  under 
which  we  may  reopen  final 
determinations  or  decisions  under  the 
Social  Security  and  SSI  programs, 
respectively.  We  are  not  making  any 
changes  to  these  sections  of  our 
regulations.  Sections  404.988(a)  and 
416.1488(a)  provide  that  a 
determination  or  decision  may  be 
reopened  within  12  months  of  the  date 
of  the  notice  of  the  initial  determination 
for  any  reason.  Sections  404.988(b)  and 
416.1488(b)  provide  that  a 
determination  or  decision  may  be 
reopened  within  4  years  (2  years  for  SSI 
cases)  of  the  date  of  the  notice  of  the 
initial  determination  if  we  find  good 
cause,  as  defined  in  §§  404.989  and 
416.1489,  to  reopen  the  case.  The  time 
periods  within  which  a  final  decision  of 
an  AL)  may  be  reopened  under  these 
sections,  therefore,  are  measured  from 
the  date  of  the  notice  of  the  initial 
determination,  not  from  the  date  of  the 
ALJ  decision.  Under  these  sections,  the 
Appeals  Council  may  reopen  a  final 
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de  :ision  of  an  AL)  within  12  months  of 

th(  I  date  of  the  notice  of  the  initial 

de  ermination  for  any  reason,  or  within 

4  ;  ears  (only  2  years  for  SSI  cases)  of  the 

da  e  of  the  notice  of  the  initial 

de  ermination  if  the  Council  finds  good 

ca  »se  to  reopen. 

'hese  final  rules,  like  the  proposed 
ru  es,  revise  §§  404.987  and  416.1487  to 
cl<  rify  that  we  may  reopen  and  revise  a 
fir  al  determination  or  decision  either  on 
ou  r  own  initiative  or  upon  the  request 
of  i  person  who  was  a  party  to  the 
de  ermination  or  decision.  While  the 
fir  al  rules  clarify  that  the  App>eals 
Cc  uncil  has  the  discretion  to  reopen  a 
fir  al  decision  of  an  AL)  on  its  own 
in  tiative,  as  well  as  at  the  request  of  a 
pa  rty  to  the  decision,  under  the 
CO  iditions  specified  in  §§  404.988  and 
41 5.1488,  they  do  not  make  the 
rei  ipening  authority  under  §§  404.988(a) 
an  J  416.1488(a)  inconsistent  with  the 
au  :hority  provided  under  §§  404.969 
an  i  416.1469  for  Appeals  Council  own- 
mi  >tion  review  of  an  AL)  decision. 
Se  [:tions  404.988  and  416.1488  state  the 
CO  nditions  under  which  a  determination 
or  decision  that  has  become  final  may 
b«  reopened.  Sections  404.969  and 
41  S.1469,  on  the  other  hand,  authorize 
th  5  Appeals  Council  to  initiate  review  of 
an  AL)  decision  that  has  not  become 
fi]  al.  A  decision  by  an  AL)  becomes 
fii  al  unless  a  person  who  was  a  party 
to  the  decision  requests  Appeals 
C<  uncil  review  of  the  decision  within 
th )  stated  time  period,  see  §§404.968 
ajn  d  416.1468,  or  the  Council  itself 
d(  cides  to  review  the  decision  within 
th )  time  period  provided  in  §§  404.969 
ar  d  416.1469.  The  latter  sections 
pr  3vide  that  any  time  within  60  days 
af  er  the  date  of  an  AL)  decision  or 
di  smissal  of  a  hearing  request,  the 
A  )[)eals  Council  may  decide  on  its  own 
in  tiative  to  review  the  decision  or 
di  smissal.  By  contrast,  §§  404.988(a)  and 
4:  6.1488(a)  allow  the  Appeals  Council 
to  reopen  a  final  decision  of  an  AL)  for 
ar  y  reason  only  within  12  months  of  the 
d<  te  of  the  notice  of  the  initial 
d<  termination  made  in  the  case.  In 
al  nost  all  cases  in  which  an  AL) 
di  cision  becomes  final,  this  12-month 
p  riod  for  reopening  for  any  reason  will 
h(  ve  expired  due  to  the  normal 
p:  ocessing  time  required  for  the 
d:  sposition  of  the  case  through  the 
re  :onsideration  and  AL)  hearing  steps  of 
th  e  administrative  review  process. 
T  erefore,  a  final  decision  of  an  ALJ 
s<  dom  can  be  reopened  under  the 
cc  nditions  specified  in  §§  404.988(a) 
ai  d  416.1488(a). 

Comment:  Some  commenters 
e3  pressed  the  view  that  the  proposed 
n  les  were  unfair  to  claimants  and 
b<  neficiaries  because  they  permitted 


SSA  to  reopen  on  its  own  initiative  a 
final  determination  or  decision  that  was 
favorable  to  the  individual  and  make  a 
revised  determination  or  decision  that 
could  be  unfavorable  to  the  individual. 
One  commenter  stated  that  fairness 
requires  that  only  claimants  and 
beneficiaries  be  permitted  to  initiate  the 
reopening  and  revision  of  a  final 
determination  or  decision. 

Response:  Our  authority  to  initiate 
reopening  gives  us  the  discretion  to 
reopen  and  revise  a  final  determination 
or  decision  on  our  own  initiative  under 
the  conditions  described  in  §§  404.988 
and  416.1488  whether  such  final 
determination  or  decision  was  favorable 
or  unfavorable  to  the  individual.  The 
revised  determination  or  decision  which 
we  make  may  be  less  favorable  or  more 
favorable  to  the  individual  than  the 
prior  determination  or  decision,  or  it 
may  involve  merely  a  technical  revision 
that  does  not  afi'ect  the  ultimate 
conclusion  regarding  the  individual's 
rights  under  the  Social  Security  or  SSI 
program. 

The  policy  that  we  may  reopen  and 
revise  final  determinations  or  decisions 
on  our  own  initiative  is  advantageous  to 
many  claimants  and  beneficiaries. 
While  an  individual  may  request  that  a 
final  determination  or  decision  that  was 
unfavorable  to  the  individual  be 
reopened  and  revised,  it  is  often  SSA, 
and  not  the  individual,  that  discovers 
that  an  error  was  made,  or  that  new  and 
material  evidence  exists,  that  provides  a 
basis  to  reopen  and  revise  a  final 
determination  or  decision  that  was 
unfavorable  to  the  individual.  The 
authority  to  reopen  on  our  own 
initiative  allows  us  to  reopen  and  revise 
the  determination  or  decision  in  these 
cases  even  though  the  individual  has 
not  requested  reo(>ening.  Indeed,  in 
many,  if  not  most,  cases  in  which  we 
reopen  and  revise  a  final  determination 
or  decision  on  our  own  initiative,  we  do 
so  for  the  sole  purpose  of  making  a 
revised  determination  or  decision  that 
would  be  more  favorable  to  the 
individual  than  the  prior  determination 
or  decision. 

Our  longstanding  {>olicy  regarding  the 
authority  to  reopen  on  our  own 
initiative  is  intended  to  ensure  that  the 
final  determinations  and  decisions 
which  we  make  about  the  rights  of 
individuals  under  the  Social  Seciuity 
and  SSI  programs  are  fair  and  proper.  It 
enables  us  to  protect  the  integrity  of 
these  programs  by  allowing  us  to  reopen 
and  revise  final  determinations  or 
decisions  on  our  own  initiative,  as  well 
as  at  the  request  of  a  party  to  the 
determination  or  decision,  in  cases 
where,  for  example,  the  determination 
or  decision  was  obtained  by  fraud,  the 


evidence  that  «ras  coosiderad  in  m^jng 
the  detecmination  or  detisKui  cleerly 
shows  on  its  face  that  an  error  was  made 
in  the  determinali<»x  n  dedtion.  or  new 
and  material  evidence  shows  that  the 
determination  or  decision  is  incorrect 
See  §§  404.088. 404.989, 416.1488  and 
416.1489.  In  addition,  if  we  reopen  and 
revise  a  final  detenxunation  or  decision 
on  our  own  initiative,  any  person  who 
was  a  party  to  the  revised  determination 
or  deciskm  has  the  oppoctunity  under 
§§  404.994  and  416.1494  to  request  that 
the  revision  be  reviewed.  Under  these 
Kections,  if  an  individual  is  dissatisfied 
with  a  revised  determination  or  decisioo 
made  in  his  ot  her  case,  he  or  she  may 
request  huther  administrative  or 
judicial  review,  as  appropriate,  of  our 
revised  determination  or  decisiotL 

Comment:  Two  commenters  believed 
that  some  of  the  conditions  for 
reopening  determinations  uid  decisions 
provided  in  §§404.988  and  416.1488  are 
too  broad.  One  of  the  commenters  stated 
that  the  criteria  in  §§  404.989  and 
416.1409  for  determining  whether  good 
cause  exists  to  reopen  under 
§§  404.988(b)  and  416.14880>)  should  be 
clarified  to  provide  more  precise 
standards  for  determining  good  cause  to 
reopen.  The  other  commenter  urged  that 
the  criteria  for  determining  good  cause 
be  modified  to  limit  further  the 
conditions  under  which  a  determination 
or  decision  may  be  reopened.  This 
commenter  also  recommended  the 
elimination  of  the  provisions  of 
§§  404.9a8(a)  and  416.1488(a)  which 
permit  the  reopening  of  a  determination 
or  decision  within  12  months  of  the  date 
of  the  notice  of  the  initial  determination 
for  any  reason. 

Response:  We  do  not  believe  that 
there  is  any  need  at  this  time  to  modify 
or  clarify  the  specific  criteria  in 
§§404.989  and  416.1489  for 
determining  whether  good  cause  exists 
to  reopen  a  determinaiion  or  decision 
under  §§404.988ft>)  and  416.1488(b).  In 
addition,  we  believe  that  the  conditions 
for  reopening  provided  in  §§  404.988 
and  416.1488,  including  the  provisions 
of  §§  404.968(a)  and  416.1488(a).  are 
sufficiently  restrictive.  These  sections  of 
the  regulations  provide  that  a 
determination  or  decision  may  be 
reopened  only  within  limited  time 
periods  and/or  under  hmited 
circumstances.  They  limit  the 
conditions  under  which  we  may  reopen 
a  final  determination  or  decision  either 
on  our  ov^n  initiative  or  on  the  request 
of  a  person  who  was  a  party  to  the 
determination  or  decision. 

The  final  rules,  like  the  proposed 
rules,  only  revise  §§  404.987  and 
4 16.1487.  The  sole  purpose  of  the 
rt;visio»s  is  to  clarify  our  longstanding 


policy  that  we  may  reopen  and  rwiw 
final  detenainatioos  or  decisions  oa  our 
own  initiatiTe  as  well  as  at  the  request 
of  a  party  to  the  determination  or 
decisioo.  These  final  rules,  therefore,  do 
not  make  any  changes  to  §  404.988, 
§404.989.  §416.1488  or  §416.1489.  For 
the  foregoing  reasons,  the  proposed 
rules  are  being  adopted  as  final 
regulations. 

Regulatecy  Procedures 

Papenvork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect 
determinations  or  decisions  about  the 
rights  of  individuals  under  the  Social 
Security  and  SSI  programs.  Therefore,  a 
regulatory  flexibility  anafysis  as 
provided  in  Pub.  L.  96-354.  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistaooe 
Program  rOos.  93.602.  Social  Security- 
Disability  Insurance;  93.803.  Social  Security- 
Retirement  Insurance:  93.805.  Social 
Seciirity-Survivore  Insurance;  93.807. 
Supplemental  Security  Income] 

ListofSahjecU 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age.  Reporting  and 
recordkeeping  requirements.  Survivors 
and  Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  BUnd.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Seciuity 
Income. 

Dated:  November  4.  1993. 
Shirley  ClMter. 
Commissioner  of  Social  Security. 

Approved;  February  7, 1994. 
OBfuta  E.  Shalala. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the  preamble, 
subpart  )  of  part  404  and  subpart  N  of 
part  416  of  chapter  UI  of  title  20  of  the 
Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 


PART  404— FEDERAL  OUMQE. 
SURVIVORS  AND  OlSABIIirY 
MSURANCE  (ttSO-    ) 

20  CFR  part  404.  subpart  J,  is  amraded 
as  follows: 

1.  The  authority  citation  for  suhput  J 
of  pert  404  amtinues  to  reed  as  fbllovvs: 

KiAmittr.  Sees.  20lCj),  206  {»>.  (b).  and 
(dHlO.  2Zl(d).  and  1103  of  the  Social 
Secnrity  Act  31  U.S.C  3720A;  42  U.S.C 
401  (j).  405  (a),  (bi.  and  (dHb).  42Hd).  and 
1302. 

2.  Section  404.087  is  revised  to  reed 
as  fbllows: 

$404,907    Raopaatngaiitfrawiaing 
determinatlona  and  decisions. 

(a)  General.  Generally,  if  you  are 
dissatisfied  with  a  determination  or 
decision  made  in  the  administratrve 
review  process,  but  do  not  request 
further  review  within  the  stated  time 
period,  you  lose  your  right  to  further 
review  and  that  determination  or 
decision  becomes  final.  However,  a 
determination  or  a  decision  made  in 
your  case  which  is  otherwise  final  md 
binding  may  be  reopened  and  revised  by 
us. 

(b)  Procedure  for  reopening  tuid 
revision.  We  may  reopen  a  final 
determination  or  decision  on  our  own 
initiative,  or  you  may  ask  that  a  final 
determination  or  a  decision  to  which 
you  were  a  party  be  reopened.  In  either 
instance,  if  we  reopen  the  determination 
or  decision,  we  may  revise  that 
determination  or  decision.  The 
conditions  under  which  we  may  reopen 
a  previous  determination  or  decision, 
either  on  our  own  initiative  or  at  your 
request,  are  explained  in  §  404.988. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOIME  FOR  THE  A<iEO. 
BLIND.  AND  DISABLED 

20  CFR  part  416,  subpart  N,  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  reed  as  follo%vs: 

Autbority:  Sees.  1102. 1631,  and  1633  of 
the  Social  Security  Act  42  U.S.C  1302.  t3»3. 
and  1383tK  sec.  6  of  Pub.  L  9»-(60.  98  Stat 
1802. 

2.  Section  416.1487  is  revised  to  read 
as  follows: 

§  41 6. 1 487    Reopening  and  rewMng 
detemilnations  and  decisions. 

(a)  General.  Generally,  if  you  are 
dissatisfied  with  a  determination  or 
decision  made  in  the  administrative 
review  process,  but  do  not  request 
further  review  within  the  seated  time 
period,  you  lose  your  right  to  further 
review  and  that  determination  or 
decision  becomes  final.  However,  a 
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determuiation  or  a  decision  made  in 
your  case  which  is  otherwise  final  and 
binding  may  be  reopened  and  revised  by 
us. 

(b)  Procedure  for  reopening  and 
revision.  We  may  reof)en  a  final 
determination  or  decision  on  our  own 
initiative,  or  you  may  ask  that  a  final 
determination  or  a  decision  to  which 
you  were  a  party  be  reopened.  In  either 
instance,  if  we  reopen  the  determination 
or  decision,  we  may  revise  that 
determination  or  decision.  The 
conditions  under  which  we  may  reopen 
a  previous  determination  or  decision, 
either  on  our  own  initiative  or  at  your 
request,  are  explained  in  §  416.1488. 

IFR  Doc.  94-3958  Filed  2-22-94;  8:45  am) 
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20  CFR  Part  416 

RIN0960-AB80 

Supplemental  Security  Income  For  the 
Agisd,  Blind,  and  Disabled;  Indian 
Judgment  Funds  and  Per  Capita 
Distributions 

AGENCY :  Social  Security 
Administration,  HHS. 
ACTtON  :  Final  rules. 

SUMMARY:  These  final  regulations  update 
the  lists  of  types  of  income  and 
resources  that  are  excluded  under  the 
supplemental  security  income  (SSI) 
program  by  Federal  laws  other  than  the 
Social  Security  Act  (the  Act)  by 
reflecting  the  provisions  of  Public  Law 
97-458,  enacted  January  12, 1983, 
Public  Law  98-64,  enacted  August  2, 
1983,  and  Public  Law  100-241.  enacted 
February  3, 1988.  In  addition,  we  are 
making  two  minor  technical  changes. 
The  effects  of  these  final  regulations  are, 
in  certain  cases,  to  providp  additional 
exclusions  from  income  and  resources 
permitting  eligibility  for,  or  increases  in 
the  payment  of,  SSI  benefits. 
EFFECTIVE  DATE:  February  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Heaton,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
ffoulevard,  Baltimore,  MD  21235,  (410) 
965-8470. 

SUPPLEMENTARY  INFORMATION: 

Background: 

Public  Law  97-458 

Public  Law  97-458  was  enacted 
January  12,  1983.  Section  4  of  this 
legislation  provides  that  certain  Indian' 
judgment  funds  held  in  trust  by  the 
Secretary  of  the  Interior  or  distributed 
per  capita  pursuant  to  a  plan  prepared 
by  thp  Secretary  of  the  Interior  and  not 
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di  (approved  by  a  joint  resolution  of  the 
C<  ngress  are  excluded  from  income  and 
re  lources  imder  the  SSI  program.  Indian 
ju  Igment  funds  include  interest  and 
in  /estment  income  accrued  while  the 
fu  ids  are  held  in  trust.  The  exclusion 
ex  tends  to  initial  purchases  made  with 
In  lian  judgment  funds.  The  exclusion 
dc  es  not  apply  to  the  proceeds  from 
sa  es  or  conversions  of  initial  purchases 
or  to  subsequent  purchases  made  with 
fu  ids  derived  from  sales  or  conversions 
of  originally  excluded  purchases, 
be  cause  Congress  sought  to  protect  only 
th  J  distributions  made  by  the  Secretary 
of  the  Interior. 

Section  4  of  Public  Law  97-458  also 
e>  eludes  from  resources  any  interests  of 
In  iians  in  trust  or  restricted  Indian 
la  ids.  Our  current  regulations  address 
01  ly  those  lands  that  such  individuals 
m  ly  possess.  These  final  regulations 
n<  w  also  exclude  from  resources 
nc  npossessory  interests  in  such  lands. 

Pt  blic  Law  98-64 

*ublic  Law  98-64  was  enacted  August 
2. 1983.  This  legislation  excludes  all 
fu  ids  held  in  trust  by  the  Secretary  of 
th  J  Interior  for  an  Indian  tribe  and 
di  >tributed  on  a  per  capita  basis  from 
in  :ome  and  resources  for  SSI  purposes. 

The  Social  Security  Administration 
(S  5A)  sought  advice  from  the 
EK  partment  of  the  Interior  on  the  issue 
of  whether  Alaska  Native  Regional  and 
V  llage  Corporation  (ANRVC)  dividends 
n(  t  excluded  under  the  Alaska  Native 
C  aims  Settlement  Act  (ANCSA)  could 
hi  excluded  under  Public  Law  98-64. 
SI  A  issued  interim  instructions 
di  recting  that  ANRVC  dividend 
di  stributions  p>aid  on  or  after  August  2, 
1?  83,  whether  or  not  excluded  under 
A  'JCSA,  would  be  excluded  for  SSI 
pt  rposes  pending  resolution  of  the 
is  ;ue. 

The  Department  of  the  Interior  has 
si  ice  advised  SSA  that  funds  held  by 
A  »JRVCs  are  not  "funds  held  in  trust  by 
th  J  Secretary  of  the  Interior"  within  the 
pi  rview  of  Public  Law  98-64.  We 
th  jrefore  concluded  that  these  ANRVC 
d  i/idend  distributions  could  not  qualify 
fa  ■  exclusion  for  SSI  purposes  under 
th  Jt  law. 

Pi  blic  Law  100-241 

A  new  law.  Public  Law  100-241,  was 
ei  acted  on  February  3. 1988.  Under  this 
la  V,  none  of  the  following,  received 
fri  »m  a  Native  Corporation,  is  considered 
in  :ome  or  resources  of  an  individual 
A  aska  Native  or  a  descendant  of  an 
A  aska  Native:  cash  (including  cash 
di  vidends  on  stock  received  from  a 
N  itive  Corporation)  to  the  extent  that  it 
d(  es  not,  in  the  aggregate,  exceed  $2,000 
pi  r  individual  per  year  (the  exclusions 


are  applied  each  year  to  the  amount 
received  in  such  year);  stock  (including 
stock  issued  or  distributed  by  a  Native 
Corporation  as  a  dividend  or 
distribution  on  stock);  a  partnership 
interest;  land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock);  and 
an  interest  in  a  settlement  trust. 

Public  Law  100-241  specifically 
provides  that  cash  received  from  a 
Native  Corporation  (including  cash 
dividends  on  stock  received  from  a 
Native  Corporation),  to  the  extent  that  it 
does  not,  in  the  aggregate,  exceed  S2,000 
per  individual  per  year,  shall  not  be 
considered  or  taken  into  account  as  an 
asset  or  resource.  Although  this 
statutory  provision  does  not  explicitly 
mention  "income,"  the  legislative 
history  clearly  shows  that  such  cash 
should  not  be  considered  a  resource  or 
"otherwise  utilized  in  determining 
eligibility."  H.R.  Rep.  No.  31,  lOOm 
Cong..  1st  Sess.  20  (1987).  This  language 
seems  to  require  the  exclusion  of  the 
distributions  from  income  as  well  as 
resources,  to  the  extent  that  they  do  not, 
in  the  aggregate,  exceed  $2,000  per 
individual  per  year  in  determining 
eligibility  and  payment  amount.  To 
exclude  a  portion  of  the  distributions 
only  from  resources  would  result  in 
benefit  reductions  or  ineligibility  in 
months  in  which  the  distributions  are 
received  and  would  be  contrary  to 
congressional  intent.  Therefore,  we  have 
changed  the  income  provisions  of  the 
appendix  to  subpart  K  to  reflect  the 
exclusion. 

In  accordance  with  F^ublic  Law  100- 
241.  we  exclude  ANRVC  cash 
(including  cash  dividends  on  stock 
received  from  a  Native  Corporation)  to 
the  extent  that  this  ANRVC  cash  does 
not.  in  the  aggregate,  exceed  $2,000  per 
individual  per  year.  With  respect  to 
resources,  we  apply  the  exclusion  to 
each  calendar  year  without  regard  to  the 
prior  year,  so  that  retained  cash  not 
exceeding  $2,000  which  an  individual 
received  from  a  Native  Corporation  in  a 
prior  year  will  not  be  counted  in  a 
subsequent  year.  This  interpretation  is 
consistent  with  the  policy  of  the  Aid  to 
Families  with  Dependent  Children 
program.  Any  retained  cash  exceeding 
$2,000  per  year  will  be  counted  toward 
the  SSI  resource  limit. 

Regulations  Changes 

The  appendix  to  subpart  K  lists  the 
types  of  income  that  are  excluded  under 
the  SSI  program  by  Federal  laws  other 
than  the  Act  and  explains  how 
exclusions  provided  by  other  Federal 
statutes  apply  to  income  deemed  from  a 
sponsor  to  an  alien.  We  are  amending 


the  appendix  to  subpart  K.  IV.  Native 
Americans,  on  the  basis  of  the 
legislation  discussed  above  by  revising 
paragraph  (a),  deleting  paragraph  (b)(4). 
redesignating  paragraphs  (b)(5)  through 
(b)(13)  as  (b)(4)  through  (b)(12).  and 
adding  new  paragraphs  (g)  and  (h).  In 
addition,  paragraphs  (g)  and  (h)  provide 
that  the  exclusion  applies  to  the 
sponsor's  income  only  if  the  alien  lives 
with  the  sponsor,  because  the  statute 
authorizing  the  exclusions  applies  only 
to  benefits  to  which  the  household  or 
member  of  the  household  would  be 
eligible. 

Similarly,  we  are  amending  subpart  L 
of  the  regulations,  which  deals  with 
resources  and  exclusion  of  resources 
under  the  SSI  program,  to  reflect  the 
above  legislation.  Specifically,  we  are 
amending  §416.1234  regarding 
exclusion  of  Indian  lands  and. 
§416.1236,  which  encompasses 
resource  exclusions  provided  by  other 
statutes. 

Public  Comment 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  on  July  27. 1992 
(57  PR  33137).  A  60-day  comment 
period  was  provided.  The  comment 
period  ended  September  25.  1992.  We 
received  9  comments.  The  comments 
generally  supported  the  NPRM.  We  have 
summarized  and  responded  to  the 
issues  raised  in  the  comments  below. 

Comment:  Seven  commenters 
expressed  concern  that  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  might  begin  to  apply  a  $2,000 
annual  limit  to  all  exclusions  of  Indian 
judgment  funds  and  per  capita 
distributions.  They  stated  that  the 
proposed  regulations  were  unclear  as  to 
whether  ANCSA,  as  amended  by  Public 
Law  100-241,  might  adversely  affect  the 
SSI  benefits  of  Native  Americans  other 
than  Alaska  natives. 

Response:  ANCSA  provides  for  the 
exclusion  of  ANRVC  cash  to  the  extent 
that  it  does  not,  in  the  aggregate,  exceed 
$2,000  per  individual  per  year.  The 
provisions  of  ANCSA  apply  only  to 
ANRVC  distributionsio  Alaska  Natives. 
We  believe  this  is  clearly  explained  in 
the  amended  regulations  at  paragraph 
IV(a)  of  the  appendix  to  subpart  K  and 
at  §416.1236(a)(10).  In  accordance  with 
Public  Law  97-458  and  Public  Law  98- 
64,  the  Secretary  totally  excludes  all 
judgment  fund  and  per  capita 
distributions  made  pursuant  to  those 
public  laws. 

Comment:  One  commenter  asked  why 
the  proposed  regulations  did  not  refer  to 
a  $2,000  limit  for  per  capita 
distributions  to  Indian  tribal  members 
other  than  Alaska  Natives,  because 
Public  Law  97-458  appears  to  include 


such  a  limit.  Five  commenters  suggested 
that  instead  of  applying  a  $2,000  annual 
Umit  on  Indian  judgment  fund  and  per 
capita  distributions,  the  Secretary 
should  apply  a  $2,000  per  payment 
limit,  in  accordance  with  Public  Law 
97-458  and  Public  Law  98-64. 
Consequently,  only  Indian  judgment 
funds  or  per  capita  distributions  in 
excess  of  $2,000  per  payment  would  be 
countable  for  SSI  purposes. 

Response:  There  appears  to  be  some 
confusion  over  whether,  as  a  result  of 
the  proposed  regulations.  SSA  would  or 
could  begin  to  apply  a  $2,000  exclusion 
limit  to  other  than  ANSCA 
distributions.  SSA  never  intended  to 
apply  a  $2,000  limit  to  such  other 
distributions  and  these  final  regulations 
clearly  do  not  do  so. 

Public  Law  97-458  provides  that  any 
Federal  or  federally  assisted  program, 
other  than  Social  Security  Act  programs, 
shall  not  consider  Indian  judgment 
funds  except  for  per  capita  shares  in 
excess  of  $2,000,  as  income  or 
resources.  However,  the  statute  does  not 
limit  the  amount  of  payments  that  can 
be  excluded  under  the  Social  Security 
Act  programs.  Public  Law  98-64  does 
not  provide  a  $2,000  limit  on  exclusion 
of  funds  covered  by  that  statute. 

Accordingly,  for  SSI  purposes  the 
Secretary  excludes  from  income  and 
resources  all  judgment  fund  and  per 
capita  distributions  made  under  Public 
Law  97-458  and  Public  Law  98-64. 

Comment:  One  commenter  proposed 
that  foster  care  payments  paid  to  tribal 
members  to  help  defray  the  costs  of 
basic  needs,  and  that  General  Assistance 
payments  from  the  Bureau  of  Indian 
Affairs  be  excluded  firom  income  and 
resources  under  the  SSI  program. 

Response:  We  believe  that  the 
exclusions  proposed  by  the  commenter 
would  require  the  enactment  of  new 
legislation.  Accordingly,  in  the  absence 
of  such  authority,  we  have  not  revised 
the  regulations  to  incorporate  such 
exclusions. 

Comment:  One  commenter  suggested 
that  the  proposed  regulations  not  limit 
the  exclusion  of  purchases  contained  in 
Pub.  L.  97-458  to  initial  purchases 
made  with  Indian  judgment  funds  and 
per  capita  distributions,  because  that 
law  refers  to  "*  *  *  any  purchases 
made  with  such  funds  •  •  •"  , 

Response:  The  exclusion  of  purchases 
in  Pub.  L.  97-458  does  not  apply  to 
proceeds  from  the  sales  or  conversions 
of  initial  purchases  or  to  purchases 
made  with  the  money  derived  from  the 
sales  or  conversions  of  initial  purchases. 
As  indicated  earlier  in  this  preamble, 
this  policy  reflects  Congressional  intent 
to  protect  only  the  distributions  made 
by  the  Secretary  of  the  Interior.  Any 


purchases  made  subsequent  to  initial 
purchases  would  not  be  made  from 
distributions  made  by  the  Secretary  of 
the  Interior.  Furthermore,  tracking  the 
funds  beyond  the  initial  purchase 
would  be  administratively  difficult,  if 
not  impossible. 

Comment:  One  commenter  suggested 
that  the  Secretary  correct  a  conflict 
between  §  416.1210(1)  and  §  416.1234  as 
proposed.  Section  416.1210  provides  a 
list  of  resource  exclusions  with 
corresponding  regulatory  citations. 
Specifically,  §416.1210(1),  states  that 
the  resource  exclusion  of  restricted 
allotted  land  applies  to  "an  enrolled 
member  of  an  Indian  tribe  as  provided 
in  §416.1234."  Section  416.1234  states 
that  the  exclusion  applies  to  "an 
individual  •  •  •  who  is  of  Indian 
descent  from  a  federally  recognized 
Indian  tribe,"  and  does  not  limit  its 
exclusion  to  an  enrolled  member  of  an 
Indian  tribe. 

Response:  We  agree  that  §  416.1210(1) 
may  appear  to  be  in  conflict  with 
§  416.1234.  Although  a  change  to  correct 
this  possible  inconsistency  was  not 
included  in  the  NPRM,  we  believe  a 
technical  change  to  correct  our  oversight 
and  make  our  intent  clear  is 
appropriate.  Therefore,  we  are  making  a 
technical  change  to  the  regulations  at 
§  416.1210(i)  to  read.  "Restricted 
allotted  Indian  lands  as  provided  in 
§  416.1234;"  to  provide  a  simplified  and 
more  accurate  cross-reference. 

Other  Regulations  Changes 

The  provisions  of  Public  Law  98-64 
regarding  the  exclusion  of  certain  funds 
from  income  are  reflected  in  the 
appendix  to  Subpart  K.  IV.  Native 
Americans,  by  the  addition  of  paragraph 
(h)  to  these  final  regulations.  This 
obviates  the  need  for  continuance  of 
paragraph  (c)(3)  which  only  partially 
reflects  the  income  exclusion  provisions 
of  Public  Law  98-64.  Paragraph  (c)(3)  is 
duplicative  and  no  longer  needed. 
Therefore,  we  are  making  a  technical 
change  to  the  regulations  by  deleting 
paragraph  (c)(3). 

Except  for  the  technical  change  in 
response  to  an  issue  raised  by  a  public 
comment  and  the  technical  change  to 
remove  a  duplicative  provision,  we  are 
adopting  these  regulations  as  proposed. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  imf>act  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 
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Paparwork  Reduction  Act  of  1988 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Bndget. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.8  )7 — Supplemental  Security 
Income) 

Lkt  af  Subjects  in  20  CR  Part  41t 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dated:  November  19, 1993. 
Shirley  Chaler. 
Commissioner  erf  Social  Security. 

Approved:  February  8, 1994. 
Donn*  E.  ShaJak, 
Secretary  ofHeakh  and  Human  Services. 

Part  416  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102, 1602, 1611. 1612, 
1613. 1614(f).  1621.  and  1631  of  the  Sociai 
Security  Act;  42  U.S.C  1302. 1381a,  1382, 
1382a.  1382b.  1382c(f),  1382).  and  1383;  sec 
211  of  Pub.  L  93-66.  87  Stat  154. 

2.  In  the  appendix  following  sul^>art 
K  of  part  416.  under  the  heading  /V. 
Native  Americans,  the  text  preceding 
the  note  in  paragraph  (a)  is  revised, 
paragraph  Cb)(4)  and  the  note  following 
it  are  removed,  paragraphs  (b)(5) 
through  (b)(13)  are  redesignated  (bK4) 
through  Q))(12)  respectively,  paragraph 
(cKl)  is  amended  by  adding  ^e  word 
"and"  after  the  semicolon,  paragraph 
(c)(2)  is  amended  by  vemoving  the 
semicolon  and  the  word  "'and"  and 
adding  a  period,  paragraph  (c)(3)  is 
removed,  and  new  paragraphs  (g)  and 
(h)  are  added  to  read  as  follows: 

Appendix  to  Sut>part  K  of  Part  4t6— Llat  of 
Type*  of  Income  Exctaded  Under  ttie  881 
Program  aa  Provided  by  Federal  Laws 
Other  Than  ttie  Social  SecurMy  Act 


IV.  Native  Americons 

(a)  Distributions  received  by  an 
individual  Alaska  Native  or  descendant 
of  an  Alaska  Native  from  an  Alaska 
Native  Regional  and  Village  Corporation 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Ad,  as  follows:  cash, 
including  cash  dividends  on  stock 
received  from  a  Native  Corporatian.  to 
the  extent  that  il  does  not.  in  the 
aggregate,  exceed  S2,000  per  individual 
each  ye  t;  stock,  including  stock  issiied 
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0  distributed  by  a  Native  Corporation 
ai  a  dividend  or  distribution  on  sitock; 
a  sartnership  interest;  land  or  an 

ii  terest  in  land,  including  land  or  an 

ii  terest  in  land  reoenved  from  a  Native 

C  srpacation  as  a  dividend  or 

d  stribution  on  stock;  and  an  interest  in 

a  settlement  trust.  This  exclusion  is 

p  arsuant  to  section  15  of  the  Alaska 

N  stive  Claims  Settlement  Act 

A  mendments  of  1'987,  Public  Law  100- 

2  H  (43  U.S.C  •1626(c)).  effective 

F  jbruary  3. 1988. 

•        •        •        •        • 

(g)  Indian  judgment  funds  that  are 
h  }ld  in  trust  by  the  Secretary  of  the 
h  tenor  or  tlistributed  per  capita 
p  jrsuant  to  a  plan  prepared  by  ^e 
S  jcretary  of  the  Interior  and  not 
d  sapproved  by  a  joint  resolution  of  the 
C  angress  under  Public  Law  93-134  as 
a  nended  by  Public  Law  97-458  (25 

1  .S.C.  1407).  Indian  judgment  funds 

il  iclude  interest  and  investment  income 
a  xrued  while  such  funds  are  so  held  in 
tiust.  This  exclusion  extends  to  initial 
p  urdiases  made  with  Indian  judgment 
fi  inds.  This  exclusion  does  not  apply  to 
s  lies  or  conversions  of  initial  purdiases 
0 '  to  subsequent  purchases. 

Note — ^This  exclusion  applies  to  the 
il  come  of  sf>onsors  of  aliens  only  if  the  alien 
Ii  ves  in  the  sponsor's  household. 

(h)  All  funds  held  in  trust  by  the 
S  Bcretary  of  the  Interior  for  an  Indian 
t  ibe  and  distributed  per  capita  to  a 
n  lember  of  that  tribe  are  excluded  from 
il  icome  under  Public  Law  98-64  (25 
I  .S.C.  117b).  Funds  held  by  Alaska 
^  ative  Regional  and  Village 
C  orporations  (ANRVC)  are  not  held  in 
t  ust  by  the  Secretary  of  the  Interior  and 
t  terefore  ANRVC  dividend  distributions 
a  re  not  excluded  from  countaUe  income 
I  nder  this  exclusion.  For  ANRVC 
c  ividend  distributions,  see  paragraph 
I  /(a)  of  this  Appendix. 

Note — This  exclusion  applies  to  the 
i:  icome  of  sponsors  of  aliens  only  if  die  alien 
I  ves  in  the  sponsor's  household. 

3.  The  authority  citation  for  subpart  L 
c  f  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1602. 1611, 1612, 
1  il3. 1614(f),  1621,  and  1631  of  the  Social 
J  Bcurity  Act;  42  U.S.C  1302, 1381a,  1382, 
1  382a.  1382fo.  1382c(f),  1362],  and  1383;  sec. 
J  11  of  Pub.  L.  93-66, 87  Stat.  154. 

4.*Section  416.1210(i)  is  revised  to 
I  ;ad  as  follows: 


(  416.12t0    Eaduaii 
{  eneraL 


from  reaouroes; 


(i)  Restricted  allotted  Indian  lands  as 
I  rovided  in  %  416.1234; 

«        •        *        • 

5.  Section  416.1234  is  revised  to  read 
^  follows: 


i4n.\au  Eaohiitoa^dndlanlandB. 

In  determining  dw  resotnces  of  an 
individual  (and  spouse^  if  any)  who  is 
of  fndian  descent  frtmi  a  federally 
reco^ised  Indian  tribe,  vw  will  exclude 
any  interest  of  the  individual  (or  spouse, 
if  any)  in  land  whicii  is  held  in  trust  by 
the  United  States  for  an  indrridual 
Indian  or  tribe,  or  Ki^ich  is  held  by  an 
individual  Indian  or  tribe  and  whkJi 
can  only  be  sold,  transferred,  or 
otherwise  disposed  of  with  the  approval 
of  other  individuals,  his  or  her  tribe,  or 
an  agency  of  the  Federal  Government. 

6.  In  §416.1236,  paragraphs  (a)(3)  and 
(a)(10)  are  revised  and  paragraph  (a)(12j 
is  added  to  read  as  fbHows: 

§416.123t   Eachislona <foi  raaoMieee; 
provided  ^y  ottiar  atatutas. 

(a)*  •  • 

(3)  Indian  judgment  funds  held  in 
trust  by  the  Secretary  of  the  Interior  or 
distributed  per  capita  pursuant  to  a  plan 
prepared  by  the  Secretary  of  the  Interior 
and  not  disapproved  by  a  joint 
resolution  of  the  Congress  imder  Public 
Law  93-134.  as  amended  by  Public  Law 
97-458  (25  U.S.C.  1407).  Indian 
judgment  funds  include  interest  and 
investment  income  accrued  while  the 
funds  are  so  held  in  trust.  This 
exclusion  extends  to  initial  purchases 
made  with  Indian  judgment  funds,  lliis 
exclusion  wiQ  not  app^  to  proceeds 
from  sales  or  conversions  of  initial 
purchases  or  to  subsequem  purchases. 
•        •        •        •        • 

(10)  Distributions  received  by  an 
individual  Alaska  Native  or  descendant 
of  an  Alaska  Native  frxim  an  Alaska 
Native  Regioi^  and  Village  Corporation 
pursuant  to  the  Ateska  Native  Claims 
Settlement  Act,  as  follows:  cash, 
including  cash  dividends  on  stock 
received  fr^m  a  Native  Corporation,  is 
disr^arded  to  the  extent  that  it  does 
not.  in  the  aggregate,  exceed  $2,000  per 
individual  each  year  (the  $2,000  limit  is 
applied  separsteiy  each  year,  and  cash 
distributions  up  to  $2,000  which  an 
individual  received  in  a  prior  year  and 
retained  into  subsequent  years  will  not 
be  counted  as  resources  in  those  years); 
stock,  including  stock  issued  or 
distributed  by  a  Native  Corporation  as  a 
divideiui  or  distribution  on  stock;  a 
partnership  interest;  land  or  an  interest 
in  land,  including  land  or  an  interest  in 
land  received  bm  a  Native  Corporation 
as  a  dividend  or  distribution  on  stock; 
and  an  interest  in  a  settlement  trust 
This  exclusion  is  pursuant  to  the 
exclusion  imder  section  15  of  the  Alaska 
Native  Claims  Settlement  Act 
Amendments  of  1987,  Public  Law  100- 
241  (43  U.SX1 1626(c)).  effective 
February  3. 19B8. 


(12)  All  funds  held  in  trust  by  the 
Secretary  of  the  Interior  for  an  Indian 
tribe  and  distributed  per  capita  to  a 
member  of  that  tribe  under  Public  Law 
98-64.  Funds  held  by  Alaska  Native 
Regional  and  Village  Corporations 
(ANRVC)  are  not  held  in  trust  by  the 
Secretary  of  the  Interior  and  therefore 
ANRVC  dividend  distributions  are  not 
excluded  from  resources  under  this 
exclusion.  For  treatment  of  ANRVC 
dividend  distributions,  see  paragraph 
IV(a)(l0)  of  this  appendix. 
•        *        •        *        • 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2625 

Restoration  of  Terminating  and 
Terminated  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  amending  its  regulations 
regarding  plan  restoration  obligations 
and  procedures  to  reflect  a  change  in  the 
Treasury  regulations  that  are  referenced 
therein  and  to  make  several  corrections. 
EFFECTIVE  DATE:  February  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Neibrief,  Attorney,  Office  of  the 
General  Counsel.  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NVV.,  Washington,  DC  20005-4026,  202- 
326-4024  (202-326-4179  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  under 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA")  (29  U.S.C.  1301  et 
seq.].  Part  2625  of  its  regulations  (29 
CFR  part  2625),  along  with  Treasury 
regulations  under  section  412  of  the 
Internal  Revenue  Code  (26  U.S.C.  412, 
minimum  funding  standards),  describes 
certain  legal  obligations  that  arise 
incidental  to  a  plan  restoration  under 
section  4047  of  ERISA  (29  U.S.C.  1347) 
and  establishes  procedures  with  respect 
to  these  obligations. 

Provisions  of  part  2625  currently 
reference  temporary  Treasury 
regulations  for  applying  the  minimum 
funding  requirements  to  terminating  or 
terminated  single-employer  plans 
restored  by  the  PBGC  (26  CFR 
1.412(c)(l)-3T).  The  Internal  Revenue 


Service  ("IRS")  has  now  issued  final 
regulations  (26  CFR  1.412(c)(l)-3,  TD 
8494,  58  FR  54489,  October  22, 1993). 
(The  provisions  of  the  final  regulations 
on  the  restoration  funding  method  differ 
from  those  referenced  in  part  2625  only 
in  minor  clarifications  made  by  the  IRS 
in  response  to  comments.)  The  PBGC  is 
amending  §§  2625.1(a)  and  2625.2  (b) 
through  (d)  to  reflect  that  action  by 
substituting  the  final  Treasury 
regulations  for  the  temporary 
regulations. 

This  rule  also  corrects  the  spelling  of 
two  words  in  §  2625.2(b) 
("amortization"  and  "restoration")  and 
adds  language  erroneously  omitted  from 
§  2625.3(c)  ("following  a  plan  year"). 
(As  worded,  §  2625.3(cl  states  that  a 
restored  plan  may  not  use  the 
alternative  calculation  method  in 
§  2610.23(c)  of  the  premium  regulation 
for  any  plan  year  for  which  Form  5500. 
Schedule  B  was  not  filed  because  the 
plan  was  terminated.  However,  as 
indicated  in  the  premium  regulation, 
the  alternative  calculation  method 
requires  use  of  a  plan's  Schedule  B  for 
the  preceding  plan  year.  Hence,  this 
method  is  not  available  for  a  plan  year 
that  follows  a  plan  year  for  which 
Schedule  B  was  not  filed,  rather  than  for 
that  plan  year.) 

Because  these  amendments  only 
"renect  a  change  in  the  pertinent 
Treasury  regulations  (which  were  the 
subject  of  notice  and  comment 
rulemaking)  and  make  corrections,  the 
PBGC  has  for  good  cause  found  advance 
notice  and  public  procedure  thereon 
and  a  delayed  efi^ective  date  to  be 
unnecessary  (5  U.S.C.  553  (b)(B)  and 
(d)(3)),  and  it  is  issuing  these 
amendments  as  a  final  rule,  effective 
immediately. 

E.G.  12866 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 


List  of  Subjects  in  29  CFR  Part  2625 

Employee  pension  plans.  Pension 
insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  29  CFR  part  2625  as 
follows: 

PART  2625— RESTORATION  OF 
TERMINATING  AND  TERMINATED 
PLANS 

1.  The  authority  citation  for  part  2625 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1347. 

S  2625.1  and  §2625.2    [Amended] 

2.  Paragraph  (a)  of  §  2625.1  and 
paragraphs  (b),  (c),  and  (d)  of  §2625.2 
are  amended  by  removing  "26  CFR 
1.412(c)(l)-3T"  each  time  it  appears 
and  adding,  in  its  place,  "26  CFR 
1.412(c)(l)-3". 

§2625.2    [Anwnded] 

3.  Paragraph  (b)  of  §  2625.2  is 
amended  by  removing  "amoratization" 
and  adding,  in  its  place,  "amortization" 
in  the  first  sentence  and  by  removing 
"restorative"  and  adding,  in  its  place, 
"restoration"  in  the  second  sentence. 

§2625.3    [Amended] 

4.  Paragraph  (c)  of  §  2625.3  is 
amended  by  adding  "following  a  plan 
year"  after  "for  any  plan  year". 

Issued  in  Washington.  DC.  this  17th  day  of 
February  1994. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc.  94-4065  Filed  2-22-94;  8:45  am] 
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POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 
Pocket  No.  RM94-2;  Order  No.  1004] 
Rules  of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  Rule. 


SUMMARY:  In  order  to  expedite  litigation 
of  revenue-related  issues  presented  by 
Postal  Service  rate  change  requests,  the 
Commission  amends  its  rules  governing 
the  Postal  Service's  rate  filings  to 
require  that  they  include  complete 
descriptions  of  the  data,  proceuures, 
and  assumptions  that  underlie  the 
Postal  Service's  estimate  of  domestic 
mail  revenues. 

EFFECTIVE  DATE:  February  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Sharfman,  Legal  Advisor. 
Postal  Rate  Commission,  suite  300, 1333 
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H  Street.  NW^  Washington.  DC  20268- 
0001  ttelephone:  (202)/789-«820). 
SUPPLEMeifTARY  MPORIMTIOH:  Hie 
Commission  published  its  Notice  of 
Proposed  Rukamddng  in  this  docket  on 
November  2, 1993  l58  FR  58519].  In  our 
Notice  we  proposed  amendments  to  39 
CFR  3001 .54(j),  which  governs  Postal 
Service  presentations  concerning 
estimated  volumes  and  revenues  in  oiu* 
proceedings.  As  discussed  in  our 
Notice,  during  the  post-bearing  phase  of 
Docket  No.  R90-1  an  issue  emerged  as 
to  whether  the  assumptions  underlying 
the  billing  determinants  that  the  Postal 
Service  used  to  project  revenues  were 
compatible  with  those  underlying  the 
billing  determinants  that  Mrere  implicit 
in  the  indexed  prices  that  the  Postal 
Service  used  to  project  volumes.  This 
caused  us  to  review  our  rules  governing 
the  Postal  Service's  volume  and  revenite 
presentations  to  see  if  more  complete 
initial  documentation  would  expedite 
hearings  on  these  issues  in  future  rate 
filings. 

As  part  of  that  review,  we  noticed  that 
our  current  rules  do  not  require  the 
Postal  Service's  revenue  presentation  to 
be  disaggregated  to  the  billing 
determinant  level,  although  the  Postal 
Service  has  done  so  in  recent  rate 
Tilings.  Nor  do  our  current  rules 
specifically  require  the  Postal  Service  to 
source  the  data  underl]nng  its  revenue 
presentation.  We  therefore  proposed 
amendments  to  Rule  §  3001 34(j) 
designed  to  bring  it  into  conformity 
with  current  practice  in  these  respects. 

The  amendments  that  we  initially 
proposed  in  this  docket  had  three  basic 
objectives:  (1)  To  require  that  revenue 
presentations  be  disaggregated  to  the 
billing  determinant  level  (proposed  rule 
§  300l.540)(3)l.  (21  to  require  that  the 
method  of  calculating  revenues  be 
explained  in  detail,  espeoally  where  the 
calculation  involved  redesigned  rates 
[proposed  rule  §  3001.54(j)(4)l,  and  (3) 
where  the  assumptions  underlying  the 
billing  determinants  used  to  calculate 
revenue  differ  from  those  underi3dng  the 
billing  determinants  impHcit  in  the 
corresponding  volume  estimate  that  the 
Postal  Service  provide  an  explanation 
for  the  difiereace  (proposed  rules 
§3001.54(j)(5)(iv),(v),  and  (vi)l. 

As  a  result  of  comments  received  in 
response  to  our  Notice  of  Proposed 
Rulemaking,  we  have  simplified  our 
pro(>osed  amendments  in  ways  ^at  still 
accomplish  the  objectives  descritied 
above.  Final  rules  §  30O1.54(jK3)  and 
§  3001.54(j)(4).  as  we  adopt  them  here, 
accomphsh  the  first  and  seoond 
objectives,  respectively,  with  simpler 
and  more  concrete  language.  To 
accompUsh  the  third  objective,  we  have 


dek  ted  proposed  nUes 

§  30  )1.54(i)(5Kiv)  throat  {vi)  in  favor 

of  a  Bimpder  provision  t^  we  have 

incc  rporated  in  the  preamble  of  rule 

§30)1.54(j)(6). 

A  i  a  result,  our  final  rules  largely 
elin  inate  the  basis  for  the  Postal 
Sen  ice's  generalized  complaint  in  its 
Con  ments  of  December  2, 1993.  and 
Rep  y  Comments  of  December  13, 1993, 
lour  proposed  amendments  are 
llessly  burdensome.  Final  rules 
ll.54(j)(3)  and  (4)  bring  our  rules 
I  conformity  with  what  is  essentially 
'ostal  Service's  current  practice. 
Proposed  rules  §  3001.54(j)(5)(iv)  and  (v) 
had  asked  for  revenue  presentations  for 
inte  im  years,  and  the  year  following  the 
test  yeas.  These  proposals  might  have 
add  id  moderately  to  the  Postal  Service's 
doc  imentation  burden.  They  have  been 
del(  ted  from  our  final  rules. 

Cily  a  minor  addition  to  the  Postal 
Sen  ice's  documentation  burden 
rem  lins  in  our  final  rules.  That  is  the 
sim  tlified  requirement,  incorporated  in 
fina  rule  §3001.54(j)(6],  that  the  Postal 
Ser  ice  provide  supporting  rationale 
wh(  re  its  revenue  estimate  is  based 
upo  a  billing  determinants  that  differ 
hot  I  those  that  are  implicit  in  its 
vol)  ime  forecast 

Fiin  \l  Rule  §  3001.54(j)(3) 

T  le  purpose  of  proposed  rule 
§  3C  D1.54(j)(3)  was  to  require  that  the 
Pos  al  Service's  revenue  presentation  be 
dist  ggregated  to  the  biHing  determinant 
lev(  1,  consistent  with  rule  §  3001.54(1). 
whi  zh  requires  the  Postal  Service  to 
pro<  ride  class  and  subclass  billing 
deti  rminants  for  each  "rate  element" 
that  it  uses  to  determine  revenues.  The 
Office  of  the  Consumer  Advocate  (CXZA) 
obs  trves  that  the  wording  of  proposed 
rule  §  3001.54(j)(3)  could  have  been 
inte  rpreted  as  applying  to  elements 
oth  >i  than  those  covered  by  rule 
§  3{  01.54(1).  OCA  Comments  of 
Noi  ember  24. 1993,  at  3-4.  Final  rule 
§  3(  01.54tjM3),  therefore,  adopts  the 
alte  -nate  language  proposed  by  the 
OC  i,  which  requires  that  &e  Postal 
Ser  dee's  revenue  presentation  be 
di»  ggregated  to  "each  unique  rate 
elei  lent." 

Fin  }1  Rule  §  3001.54(04) 

T  le  purpose  of  proposed  rule 
§  3(  01.54(j)(4)  was  to  require  that  the 
memod  of  calculating  revenues  be 
des  nibed  in  detail,  especially  where  the 
cal<  ulation  involved  restructured  rates. 
Th(  OCA 's  comments  propose    ■ 
alte  mative  language  that  is  more 
con  ::rete  and  'lass  susceptible  to 
sub  ective  interpretation.  Instead  of 
reqi  liring  an  "identification"  or 
"sp  K:ific  description"  of  its  methods  of 
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calcidatiag  atvanum.  &•  OCA's 
proposed  language  «rould  require  the 
Postal  Service  to  4ecaaamA.  its  revenue 
calculations  ia  such  a  way  that  they  can 
be  replicated  from  "primary  data  . 
sources."  OCA  Comments  of  November 
24, 1993,  at  4-S. 

Final  Rule  §  3001.54(j)(4)  adopts  the 
essence  of  the  OCA's  proposed 
alternative.  Appropriate  sourcing  of 
revenue  presentations,  however,  is  most 
often  to  companion  voliune  testimony 
and  supporting  documents,  rather  than 
to  "primary  data  sources."  We  have 
modified  the  OCA's  proposed  language 
accordingly.  The  OCA  incorrectly 
inferred  from  our  Notice  sn.  mtent  to 
limit  rule  §  3001.54(j){4}  to  estimates  of 
"per  piece"  revenue.  Final  rule 
§  3001.54(jM4)  applies  to  revenue 
estimates  generally,  not  just  to  estimates 
of  "per  piece"  revenue. 

Proposed  Rules  §3001. 54(j)(5)(iv)-{v) 

Proposed  rules  §  3001.54(5)(j)(iv)  and 
(v)  would  have  required  that  the  Postal 
Service's  revenue  presentations  include 
fully  disaggregated  revenue  estimates 
for  interim  years  (years  between  the 
base  year  and  the  test  year),  and  for  the 
year  following  the  test  year.  Interim  year 
estimates  would  have  facihtaled 
tracking  of  the  Postal  Service's  revenue 
estimate  against  actual  revenues  as  a 
rate  hearing  progresses.  Post-test  year 
estimates  wcmld  have  assisted  in 
evaluating  any  proposed  changes. 
Since  the  added  value  of  either 
exercise  is  relatively  minor,  we  have 
decided  to  drop  these  proposed  rules. 
They  were  the  focus  of  the  generalized 
complaints  expressed  in  the  Postal 
Service's  Comments  of  December  2, 
1993,  and  Reply  Comments  of  December 
13. 1993,  that  the  amendments  to  rule 
§  3001. 54(j)  that  ¥re  propose  in  this 
docket  are  burdensome  and 
unnecessary. 

Proposed  Rule  §  3OO1.54(05)(vi)  and 
Final  Rule  §3001 .54(06) 

As  we  discussed  in  our  Notice  of 
Proposed  Riilemaking,  the  Postal 
Service  uses  average,  or  indexed, 
subclass  prices  as  key  variables  in  its 
volume  forecasting  moctels.  Billing 
determinants  are  implicit  in  an  indexed 
price. 

The  broad  purpose  of  proposed  rule 
§  3001.S4(i)(5)(vi]  was  to  ensure  that  the 
Postal  Service's  volume  presentation 
includes  a  detailed  description  of  how 
the  indeited  prices  were  constructed, 
especially  where  they  reflected 
restructured  rates.  The  specific  purpose 
of  the  proposed  rule  was  to  require  that 
the  Postal  Servioe  identify  instances 
where  the  billing  datenninants  implicit 
in  the  prioe  indices  «sed  to  forecast 


subclass  volumes  difiier  from  those  used 
to  estimate  subclass  revenues,  and  that 
it  explain  such  differences. 

Partly  in  response  to  the  Postal 
Service's  general  plea  that  we  not  add 
to  the  complexity  of  rule  §  3001. 54(j) 
unless  it  is  clearly  necessary,  we  have 
decided  to  delete  proposed  rule 
§  3001.54(j)(5)(vi]  from  our  final  rules. 
The  broad  purpose  of  the  proposed  rule 
was  to  ensure  that  the  Postal  Service 
provides  full  narrative  explanations  of 
how  its  price  indices  are  constructed. 
Having  focused  attention  on  that 

Eurpose  with  this  rulemaking,  we 
Blieve  that  ciurent  rule 
§  3001.54(j)(6)(i)  and  (ii)  will  be 
adequate  to  achieve  it. 

As  noted,  the  specific  purpose  of 
proposed  rule  §  3001.54{j)(5)(vi)  was  to 
require  the  Postal  Service  to  explain 
why  it  sometimes  bases  its  revenue 
estimates  on  billing  determinants  that 
differ  from  those  implicit  in  its  volume 
forecasts.  We  befieve  that  this  purpose 
can  be  accomplished  more  economically 
by  adding  the  following  sentence  at  the 
end  of  the  current  preamble  to  rule 
§  3001.54(j)(6):  Supporting  rationale 
shall  be  provided  for  using  billing 
determinants  to  estimate  revenues  for 
any  class,  subclass,  or  rate  category  of 
mail  that  differ  frx)m  the  billing 
determinants  implicit  in  the  estimate  of 
volumes  for  that  class,  subclass,  or  rate 
category. 

We  simplified  this  requirement  in 
response  to  comments  from  the  Postal 
Service.  The  Postal  Service  interpreted 
proposed  rule  §  3001.54(j)(5)(vi)  to 
require  it  to  (1)  Multiply  the  after-rate 
fixed  weight  price  index  by  the  after^ 
rate  volume  forecast  for  each  subclass, 
(2)  compare  the  result  with  the  after-rate 
revenue  forecast  for  that  subclass,  (3) 
determine  if  the  difference  exceeded 
specified  thresholds,  and  (4)  explain 
differences  that  exceeded  the 
thresholds. 

The  Postal  Service  asserts  that 
'comparisons  to  the  suggested 
thresholds  (thrfc  percent  of  subclass 
revenue  or  $20  million)  add  nothing  to 
the  ultimate  answer."  It  characterizes 
steps  "1"  through  "3,"  above,  as  a 
"wasteful  and  burdensome  exercise." 
Postal  Service  Comments  of  December 
2. 1993,  at  5.  Although  the  added 
burden  would  have  been  slight,  in  our 
view,  we  have  nevertheless  decided  to 
delete  the  requirement  that  the  Postal 
Service  inventory  instances  in  which 
such  differences  exceed  a  threshold. 

The  Postal  Service  also  asserts  that 
explanations  of  the  difference  between 
estimated  and  impUed  subclass 
revenues  would  not  be  "meaningfiil 
because,  in  every  instance,  the 
explanation  would  be  the  same:  any 


difference  between  the  two  numbers 
will  be  attributable  to  the  different 
billing  determinants  (before  rate  and 
after  rates)  used  in  their  calculation."  Id. 
at  4. 

Apparently  because  proposed  rule 
§  3001.54(j)(5)(vi)(e)  askedthe  Postal 
Service  to  "explain"  differences 
between  its  estimated  revenues  and 
those  implied  by  its  volume  forecasts, 
the  Postal  Service  interpreted  that  rule 
merely  to  require  a  recitation  that 
different  billing  determinants  give  rise 
to  different  revenue  results.  We  agree 
that  such  a  recitation  would  not  be 
meaningful.  The  "explanation" 
intended  by  the  proposed  rule  was  not 
the  perfunctory  one  assumed  by  the 
Postal  Service.  The  intent  of  the 
proposed  rule  was  to  eUcit  fix)m  the 
Postal  Servioe  a  theoretical  or 
conceptual  justification  for  using 
different  billing  determinants  to  forecast 
volume  than  it  does  to  estimate  revenue 
for  the  same  period.  If  the  Postal  Service 
based  volume  and  revenue  forecasts  on 
different  assumptions  as  to,  for  example, 
the  portion  of  the  mailstream  impacted 
by  a  proposed  new  rate  category,  or  its 
implementation  date,  the  proposed  rule 
contemplated  that  the  Postal  Service 
would  provide  supporting  reasons.  To 
clarify  this  intent,  final  nde 
§  3001.54(j)(6)  asks  for  "supporting 
rationale"  rather  than  an  "explanation." 

The  Postal  Service's  comments  appear 
to  recognize  that  the  Commission's 
concern  is  that  the  Postal  Service 
articulate  a  rationale  for  basing  volume 
and  revenue  forecasts  on  different 
assumptions.  It  argues,  however,  that  it 
would  be  more  efficient  if  the  desired 
rationale  were  asked  for  and  provided 
after  a  general  rate  hearing  begins.  Id.  at 
5.  We  disagree.  Where  it  is  foreseeable 
that  an  aspect  of  an  analytical  method 
will  routinely  be  placed  in  issue  during 
the  hearing,  it  expedites  the  hearing  if 
supporting  rationale  for  that  method  is 
elicited  "up  front,"  through  standard 
filing  requirements. 

Other  Proposals  and  Comments 

The  OCA  proposes  that  this  docket 
include  rules  that  would  identify  a 
minimum  level  of  sampling  error  that 
the  Commission  will  tolerate  in  the 
Postal  Service's  volume  estimates.  The 
premise  of  the  OCA's  proposal  is  that 
the  amendments  proposed  in  this 
docket  might  require  further 
disaggregation  of  the  volume  and 
revenue  estimates  presented  by  the 
Postal  Service,  potentially  reducing 
their  reliability.  OCA  Comments  of 
November  24, 1993,  at  1. 

Although  the  OCA's  objective  has 
merit,  it  is  only  indirectly  related  to  the 
initial  proposals  in  this  docket.  The 


focus  of  the  rules  that  we  adopt  in  this 
docket  is  on  documentation  of  the 
Postal  Service's  revenue  estimates. 
Their  effect  is  not  to  further  disaggregate 
those  estimates,  but  merely  to  bring  our 
rules  into  conformity  with  the  Postal 
Service's  recent  practice.  They  do  not 
satisfy  the  premise  of  the  OCA's 
proposal.  The  OCA's  proposal  should  be 
the  focus  of  a  separate  rulemaking 
where  its  ramifications  could  be 
explored  in  depth. 

The  Council  of  PubUc  Utility  Mailers 
(CPUM)  proposes  that  current  rule  54  be 
amended  throughout  to  add  "rate 
categories"  to  each  reference  to  "all 
classes  and  subclasses  of  mail  and 
service."  The  objective  of  CPUM's 
proposal  is  to  require  the  Postal  Service 
to  present  data  "at  the  most  discrete, 
disaggregated  level  that  is  feasible." 
CPUM  Comments  of  November  29, 
1993,  at  3. 

We  agree  with  the  objective  of 
CPUM's  proposal,  but  do  not  think  that 
requiring  rate  category  data  throughout 
rule  54  is  feasible  or  wise.  The  final 
rules  adopted  in  this  docket  require  that 
revenue  estimates  be  disaggregated 
further  than  the  rate  category  level. 
Consequently,  the  primary  impact  of 
CPUM's  proposal  would  be  on  volumes. 
Current  rules  §  3001.54(j)  (5)  and  (6) 
require  that  volume  forecasts  at  the  class 
and  subclass  level  be  derived  from  an 
econometric  demand  study.  It  would 
not  be  appropriate  to  extend  that 
requirement  indiscriminately  to  rate 
categories  as  well.  For  small  rate 
categories,  sample  data  are  too  thin  to 
allow  reUable  econometric  modelling.  In 
this  respect,  CPUM's  proposed  language 
could  require  data  disaggregated  beyond 
the  maximiun  feasible  level. 

Final  rule  §3001. 54(j)(6),  which 
applies  to  both  volumes  and  revenues, 
moves  in  the  direction  of  CPUM's 
proposal,  since  some  of  the 
requirements  contained  in  its  preamble 
now  apply  at  the  rate  category  level.  The 
amended  preamble  reiterates  that 
estimates  required  by  rules  §  3001. 54(j) 
(2),  (3),  and  (5),  must  be  derived  from 
econometric  demand  studies  at  the  class 
and  subclass  level.  It  is  not  required  that 
estimates  at  the  rate  category  level  be 
derived  from  econometric  studies.  If 
they  are  derived  from  econometric 
studies,  however,  the  amended 
preamble  language  applies  to  them  the 
requirement  that  supporting  rationale  be 
provided  if  the  assumptions  underlying 
the  estimate  depart  from  those 
underlying  the  econometrics.  As 
discussed  above,  the  amended  preamble 
language  also  requires  supporting 
rationale  where  the  billing  determinants 
underlying  a  rate  category  revenue 
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estimate  differ  from  those  implicit  in  the 
corresponding  volume  forecast. 

McGraw-Hill,  Inc.  proposed  two 
refinements  to  the  language  of  proposed 
rule  §  3001.54(j)(5)(vi).  One  would  have 
refined  the  language  of  paragraph  (a)  of 
the  proposed  rule,  which  would  have 
required  the  Postal  Service  to  identify 
its  methods  for  deriving  its  price 
indices.  McGraw-Hill's  proposed 
refinement  would  have  specifically 
required  the  Postal  Service  to  identify 
the  time  period  and  the  rate  schedule 
applicable  to  the  billing  determinants 
reflected  in  the  price  indices.  Comments 
of  McGraw-Hill.  Inc.,  of  December  2, 
1993.  at  3. 

Where  price  indices  reflect  billing 
determinants  of  a  specific  time  period 
and  rate  schedule,  the  Postal  Service 
should,  of  course,  identify  them.  But 
McGraw-Hill's  refined  language  might 
have  been  too  restrictive  to 
accommodate  price  indices  based  on 
median,  composite,  or  other  adjusted 
billing  determinant  values.  As  noted 
above,  we  have  deleted  specific 
references  to  price  indices  in  our  final 
rules,  with  the  understanding  that  full 
documentation  of  the  manner  in  which 
they  are  derived  is  required  by  current 
rules  §  3001.54(j)(6).  McGraw-Hill's 
proposed  reHnement  is  therefore  moot. 

McGraw-Hill  also  proposed  refined 
language  for  paragraph  (e)  of  proposed 
rule  §3001.54(j)(5)(vi),  which  proposed 
thresholds  that  would  have  triggered  the 
requirement  that  the  Postal  Service 
explain  differences  between  estimated 
and  implied  subclass  revenue.  McGraw- 
Hill's  refinement,  though  well 
considered,  is  moot,  since  we  have 
deleted  threshold  tests  from  our  final 
rules. 

McGraw-Hill  also  proposed  that  we 
make  the  following  additions  to  the 
Postal  Service's  ongoing  data  reporting 
requirements:  (i)  the  Postal  Service  shall 
furnish  annually  a  pro  forma  Cost  and 
Revenue  Analysis  ("CRA")  report  that 
tracks  the  determinations  made  in  the 
preceding  omnibus  rate  case  decision; 
(ii)  the  CRA  report  shall  identify  any 
change  in  attribution  assumptions  from 
the  previous  year's  report;  (iii)  if  the 
attribution  assumptions  employed  in  a 
CRA  report  differ  from  those  used  in  the 
Commission's  decision  in  the  preceding 
rate  case,  the  Postal  Service  shall  file  a 
pro  forma  report  that  uses  the 
assumptions  employed  in  the 
Commission's  decision;  and  (iv)  billing 
determinants  shall  be  reported  on  a 
quarterly  rather  than  annual  basis. 
[Comments  of  McGraw-Hill.  Inc..  of 
December  2. 1993,  at  4-5.) 

As  McGraw-Hill  notes,  these 
requirements  were  first  proposed  in 
Docket  No.  RM91-1  l5'7  PR  39160. 
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391  >3-39164l,  but  were  not  actively 
con  iidered  because  of  subsequent 
cha:  iges  in  the  focus  of  that  docket.  Id. 
at  5  We  will  defer  their  consideration. 
The  proposals  relating  to  the  CRA  are 
wel  considered,  but  are  more 
app  -opriately  dealt  with  after  the 
imp  ending  omnibus  rate  case  has  been 
prO'  lessed.  The  proposals  regarding 
bill  ng  determinant  reports  may  also  be 
tak(  n  up  at  that  time. 

Reg  ilatory  Evaluation 

It  has  been  determined  pursuant  to  5 
U.S  C.  §  605(b)  that  these  rules  will  only 
affe  :t  informational  requirements 
app  icable  to  the  United  States  Postal 

ice,  and  it  is  certified  that  these 
will  not  have  a  significant  impact 

substantial  number  of  small  entities 
under  the  terms  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  501  et  seq. 

these  rules  apply  only  to  the 
Posial  Service,  it  has  also  been 
determined  that  these  rules  do  not  have 

cient  federalism  implications  to 
waA-ant  the  preparation  of  a  Federalism 
As^ssment  pursuant  to  Executive  Order 
.  The  rules,  which  would  apply 
to  the  Postal  Service  in  postal  rate 
proceedings,  do  not  contain  any 
inf(  rmation  collection  requirements  as 
def  ned  in  the  Paperwork  Reduction  Act 
44   J.S.C.  §  3502(4)(B),  and 
cor  sequently  the  review  provisions  of 
44  1  J.S.C.  §  3507  and  the  implementing 
regi  ilations  in  5  CFR  part  1320  do  not 
apply. 


of  Subjects  in  39  CFR  Part  3001 


/  dministrative  practices  and 
pro  ;edure.  Postal  service. 

PA  rr  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

The  authority  citation  for  39  CFR 
part  3001  is  revised  to  read  as  follows: 

A  iithority:  39  U.S.C.  404(b),  3603,  3622- 
3621.3661,3662. 

Section  3001.54  is  amended  by 
revising  paragraphs  (j)(3).  (j)(4).  and  the 
int  oductory  text  to  (j)(6)  to  read  as 
fol  Dvvs: 

§  3(  01 .54    Contents  of  formal  requests. 

*        •        *        * 

0  *  •  * 

(  \)  Subject  to  paragraphs  (a)(2)  of  this 
sec  ion.  the  actual  and  estimated 
rev  jnues  referred  to  in  paragraphs  (j)  (1) 
an(  (2)  of  this  section  shall  be  shown  in 
toti  1  and  separately  for  each  class  and 
sul  class  of  mail  and  postal  service  and 
for  all  other  sources  of  revenue. 
Rei  enues  derived  from  classes  and 
sut  classes  of  mail  shall  be  disaggregated 
to  (  ach  unique  rate  element. 


(4)  Each  revenue  presentation 
required  by  paragraph  (j)(l).  (j)(2).  and 
(j)(3)  of  this  section  shall,  subject  to 
paragraph  (a)(2)  of  this  section,  be 
documented  in  sufficient  detail  to  allow 
independent  replication.  Revenue 
estimates  shall  be  supported  by  exhibits 
or  workpapers  that  reference  the  source 
of  all  data  used,  including  volume 
levels,  billing  determinants,  and 
adjustment  factors.  References  may  be  to 
published  documents,  library 
references,  or  companion  testimony, 
and  shall  include  document  identity, 
page,  and  line,  as  appropriate.  All 
assumptions  used  to  estimate  revenue 
for  new  or  redesigned  rate  elements 
shall  be  identiHed  and  explained. 
*        *        *        •        * 

(6)  The  estimated  volumes  and 
revenues  referred  to  in  paragraphs  (j)(2). 
(i)(3).  and  (j)(5)  of  this  section  shall  be 
derived  from  the  econometric  demand 
study  referred  to  in  paragraph  (j)(5)(i)  of 
this  section.  Supporting  rationale  shall 
be  provided  for  any  departure  from  the 
assumptions  and  specifications  in  the 
demand  study  made  in  estimating 
volumes  of  any  class,  subclass,  or  rate 
category  of  mail.  Supporting  rationale 
shall  be  provided  for  using  billing 
determinants  to  estimate  revenues  for 
any  class,  subclass,  or  rate  category  of 
mail  that  differ  from  the  billing 
determinants  implicit  in  the  estimate  of 
volumes  for  that  class,  subclass,  or  rate 
category. 

•  *  *  *  ik 

Issued  by  the  Commission  on  February  10. 
1994. 

Charles  L.  Gapp. 

Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FL-S3-6923;  FRL-483&-8] 

Approval  and  Promulgation  of 
Implemefitation  Plans  Florida:  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 

the  State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Florida 
through  the  Florida  Department  of 
Environmental  Regulation  (FDER)  for 
the  purpose  of  establishing  a  Small 


Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  which 
will  be  fully  implemented  by  November 
1994.  This  implementation  plan  was 
submitted  by  FDER  on  February  24, 
1993,  to  satisfy  the  federal  mandate, 
found  in  section  507  of  the  Clean  Air 
Act  as  amended  in  1990  (CAA),  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA. 

EFFECTIVE  DATES:  This  action  will  be 
efiiective  April  25, 1994.  unless  notice  is 
received  by  March  25. 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Carol  L.  Kemker  at  the  EPA  Region 
IV  address  listed.  Copies  of  the  material 
submitted  by  FDER  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Environmental  Protection  Agency,  Attn: 
Jerry  Kurtzweg,  ANR  443, 401  M 
Street,  SW.,  Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carol  L.  Kemker  of  the  EPA  Region  IV 

Air  Programs  Branch  at  404-347-2864 

or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Implementation  of  the  CAA  will  require 
small  businesses  to  comply  with 
specific  regulations  in  order  for  areas  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  states  adopt  a 
PROGRAM,  and  submit  this  PROGRAM 
as  a  revision  to  the  federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  the  small  business 
assistance  program  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Ttitle  V  of  the  CAA  and  the  EPA 
guidance  document  Guidelines  for  the 
Implementation  of  section  507  of  the 
1990  Clean  Air  Act  Amendments.  In 
order  to  gain  full  approval,  the  state 
submittal  must  provide  for  each  of  the 
following  PROGRAM  elements: 


(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  state  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  Uie 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  efiPectiveness  of  the 
SBAP. 

FDER  has  met  the  following 
requirements  of  section  507  of  Title  V  of 
the  CAA  by  submitting  a  SIP  revision 
that  implements  the  foUovnng  required 
PROGRAM  elements  and 
implementation  schedules.  The 
PROGRAM  will  be  fully  implemented 
by  November  IS,  1994. 

1.  Small  Business  Assistance  Program 

FDER  has  established  a  Small 
Business  Section  (SBS)  which  will 
incorporate  the  following  six 
requirements  set  forth  in  section  507  of 
Title  V  of  the  CAA: 

A.  The  establishment  of  adeq|uate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  comply  with  the  CAA; 

B.  The  establishment  of  adequate 
mechanisms  for  assisting  small  business 
stationary  sources  with  pollution 
prevention  and  accidental  release 
detection  and  prevention,  including 
providing  information  omceming 
alternative  technologies,  process 
changes,  products  and  methods  of 
operation  that  help  reduce  air  pollution; 

C.  The  development  of  a  compii&nce 
and  technical  assistance  program  for 
small  business  stationary  sources  which 
assists  small  businesses  in  determining 
applicable  permit  requirements  under 
the  CAA  in  a  timely  and  eCBcient 
manner; 

D.  The  development  of  adequate 
mechanisms  to  assure  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  CAA  in 
such  manner  and  form  as  to  assure 
reasonably  adequate  time  for  such 
sources  to  evaluate  compUance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standards  issued 
under  the  CAA; 

E.  The  development  of  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  CAA,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors,  or  at  the  option  of 
the  state,  for  providing  audits  of  the 


operations  of  such  sources  to  determine 
compliance  with  the  CAA;  and 

F.  The  development  of  procedures  for 
consideration  of  requests  from  a  small 
business  stationary  source  for 
modification  of:  (A)  Any  work  practice 
or  technological  method  of  compliance; 
or  (B)  the  schedule  of  milestones  for 
implementing  such  work  practice  or 
method  of  compliance  prKeding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capabi'ity  of  any  such  small  business 
stationary  source. 

2.  Ombudsman 

FDER  has  appointed  a  Small  Business 
Ombudsman  and  established  a  Small 
Business  Ombudsman's  office  which 
will  act  as  the  small  business 
community's  representative  as  required 
by  section  507(a)(3)  of  Title  V  of  the 
CAA. 

3.  Compliance  Advisory  Panel 

FDER  established  a  Small  Business 
Air  Pollution  Compliance  Advisory 
Council  (SBAP  CAP)  effective  on  July  7, 
1993,  to  meet  the  required  November 
1994  deadline  of  section  507(e)  of  title 
V  of  the  CAA.  The  SBAP  CAP  is 
composed  of  seven  members  as  follows: 

Two  members  selected  by  the 
Governor  who  are  not  owners  or 
representatives  of  owners  of  small 
businesses:  four  members  selected  by 
the  state  legislature  who  are  avmen,  or 
represent  owners,  of  small  businesses: 
and  one  member  selected  by  the  head  of 
the  agency  in  charge  of  the  Air  Pollution 
Permit  Program. 

The  SBAP  CAP  has  the  following  four 
responsibilities: 

(1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP,  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions; 

(2)  To  periodically  report  to  H'A 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act; » 

(3)  To  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  and 

(4)  To  develop  and  disseminate  the 
reports  and  advisory  opinions  made 
through  the  SBAP. 


'  Section  S07(e)(l)(B)  requires  (he  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  (ii>ce  state  agencies  are 
not  required  to  comply  «ritb  tbem.  EPA  believes 
that  the  sute  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  th«  SBAP  is  adhering  to 
the  general  principles  of  tbaae  federal  statutes. 
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4.  Eligibility 

FDER  has  incorporated  section 
507(c)(1)  and  defined  a  Small  Business 
Stationary  Source  as  a  source  that: 

(A)  Operates  in  Florida; 

(B)  Is  owned  or  operated  by  a  person 

who  employs  100  or  fewer 
individuals. 

(C)  Is  a  small  business  concern  as 

deHned  in  the  Small  Business  Act; 

(D)  Is  not  a  major  stationary  source; 

(E)  Does  not  emit  50  tons  per  year  (tpy) 

or  more  of  any  regulated  pollutant; 
and 

(F)  Emits  less  than  75  tpy  of  all 

regulated  pollutants. 
FDER  has  established  the  following 
mechanisms  as  required  by  section  507: 

(1)  A  process  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  imder  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA; 

(2)  A  process  for  public  notice  and 
comment  on  grants  of  eligibility  to 
sources  that  do  not  meet  the  provisions 
of  Sections  507(c)(1)  (C),  (D).  and  (E)  of 
the  CAA,  but  do  not  emit  more  than  100 
tpy  of  all  regulated  pollutants;  and 

(3)  A  process  for  exclusion  from  the 
small  business  stationary  source 
definition,  after  consultation  with  the 
EPA  and  the  Small  Business 
Administration  Administrator  and  after 
providing  notice  and  opportunity  for 
public  comment,  of  any  category  or 
subcategory  of  sources  t^at  the  FDER 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

Final  Action 

In  this  action,  EPA  is  approving  the 
PROGRAM  SIP  revision  submitted  by 
the  State  of  Florida  through  the  FDER. 
This  action  is  being  taken  without  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  April  25,  1994. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  Approval  of  this 
action  relieves  EPA  of  any  obligation  to 
proniulgate  a  Federal  Implementation 
Plan  for  the  SEA  PROGRAM. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607(b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
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n  the  United  States  Court  of 

for  the  appropriate  circuit  by 
25, 1994.  Filing  a  petition  for 

by  the  Administrator  of 
rule  does  not  affect  the  finality 
rule  for  purposes  of  judicial 
nor  does  it  extend  the  time 
which  a  petition  for  judicial 
may  be  filed,  and  shall  not 

the  effectiveness  of  such  rule 
on.  This  action  may  not  be 
'  later  in  proceedings  to 
its  requirements.  (See  section 
of  the  CAA,  42  U.S.C.  7607 


action  has  been  classified  as  a 
2  action  by  the  Regional 
mbiistrator  under  the  procedures 
publi  >hed  in  the  Federal  Register  on 
Janua  ry  19, 1989  (54  FR  2214-2225).  On 
Janua  ry  6, 1989.  the  Office  of 
Mans  ;ement  and  Budget  (OMB)  waived 
2  and  3  SIP  revisions  (54  FR  2222) 
he  requirements  of  section  3  of 
Execi  tive  Order  12291  for  two  years. 

las  submitted  a  request  for  a 
perm  inent  waiver  for  Table  2  and  Table 

SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
on  EPA's  request.  This  request 
conti|iues  in  effect  under  Executive 

12866  which  superseded 
Execitive  Order  12291  on  September 
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establishing  a  precedent  for  any  future 
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pli  mentation  plan.  Each  request  for 
to  the  state  implementation 
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}f  specific  technical,  economic, 
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the  Regulatory  Flexibility  Act, 
600  et  seq.,  EPA  must  prepare 
latory  fiexibility  analysis 

the  impact  of  any  proposed  or 
•ule  on  small  entities.  5  U.S.C.  603 
Alternatively,  EPA  may  certify 
rule  will  not  have  a  significant 
on  a  substantial  number  of  small 
entit^s.  Small  entities  include  small 
busir  esses,  small  not-for-profit 
enterprises,  and  government  entities 
urisdiction  over  populations  of 
50.000. 
is  action,  EPA  is  approving  a 
urogram  created  for  the  purpose  of 
I  ng  small  businesses  in  complying 
jxisting  statutory  and  regulatory 
qui  -emenls.  The  program  being 

ved  does  not  impose  any  new 
gul^tory  burden  on  small  businesses; 
program  under  which  small 

may  elect  to  take  advantage 
assistance  provided  by  the  state. 
Therffore,  because  the  EPA's  approval 
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of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Small  business  stationary  source 
technical  and  environmental  assistance 
program. 

Dated:  January  28, 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.Q  7401-7671q. 
Subpart  K— Florida 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)  (80)  to  read  as 
follows: 

§52.520    Identification  of  plan. 

(c)  *  *  • 

(80)  The  Florida  Department  of 
Environmental  Regulation  has 
submitted  revisions  to  chapter  403.0852 
of  the  Florida  Statute  on  February  24, 
1993.  These  revisions  address  the 
requirements  of  section  507  of  title  V  of 
the  CAA  and  establish  the  Small 
Business  Stationary  Source  Technical 
and  Environmental  Assistance  Program 
(PROGRAM). 

(i)  Incorporation  by  reference. 

(A)  Florida  Statute  403.031(20), 
403.0852(1),  (2).  (3),  (4), 
403.0872(10)(b).  403.0873.  403.0851. 
approved  on  April  8, 1992. 

(ii)  Additional  information — None. 

|FR  Doc.  94-3944  Filed  2-22-94;  8:45  am) 
BILUNO  CODE  6SaO-6»^ 


40  CFR  Part  271 

[FRL-4840-2] 

Missouri;  Interim  Authorization  of 
State  Hazardous  Waste  Management 
Program;  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Missouri  has  applied  for 
interim  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
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Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Missouri's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Missouri's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  interim  authorization.  Thus,  EPA 
intends  to  approve  Missouri's  hazardous 
waste  program  revisions.  Missouri's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Interim  authorization  for 
Missouri  shall  be  effective  April  25, 
1994,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  Missouri's  program  revision 
application  must  be  received  by  the 
close  of  business  March  25, 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  Gary  Bertram,  USEPA  Region 
Vn.  RCRA  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
Copies  of  Missouri's  program  revision 
application  are  available  for  inspection 
and  copying  during  normal  business 
hours  at  the  following  addresses: 
Hazardous  Waste  Prc^m,  Missouri 
Department  of  Natural  Resources, 
Jefferson  Building,  205  Jefferson  Street. 
Jefferson  City,  Missouri  65102,  Phone; 
314-751-3176;  USEPA  Region  Vn 
Library,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  Phone:  913-551- 
7241. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bertram,  USEPA  Region  VII,  RCRA 
Branch,  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66101;  913-551-7533. 
SUPPLEMENTARY  INFORMATKM: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616.  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 


3006(g)  of  RCRA.  42  U.S.C  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  266,  268  and  270. 

B.  Missouri 

On  November  20, 1985,  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  Missouri  (50  FR 
47740).  Authorization  revisions  to  the 
Missouri  hazardous  waste  program  were 
published  on  February  27, 1989  (54  FR 
8190)  and  January  11, 1993  (58  FR 
3497).  Today.  Missouri  is  seeking 
interim  authorization  of  its  program 
revision  in  accordance  with  40  CFR 
271.24. 

EPA  has  reviewed  Missouri's 
application,  and  has  made  an  immediate 
final  decision  that  Missouri's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  interim  authorization.  Consequently, 
EPA  intends  to  grant  interim 
authorization  for  the  additional  program 
modifications  to  Missouri.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until  March 
25, 1994.  Copies  of  Missouri's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  identified  in  the 
"ADDRESSES"  section  of  this  action. 

Approval  of  Missouri's  program 
revision  shall  become  effective  April  25. 
1994,  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision,  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

The  State  has  adopted  and  applied  for 
interim  authorization  for  the  corrective 
action  portion  of  the  HSWA 
Codification  Rule  (July  15. 1985,  50  FR 
28702).  For  a  full  discussion  of  the 
HSWA  Codification  Rule,  the  reader  is 
referred  to  the  Federal  Register  cited 
above. 

The  State  will  assume  lead 
responsibility  for  issuing  permits  for 
those  program  areas  authorized  today. 


For  those  permits  which  will  now 
change  to  State  lead  from  EPA,  EPA  will 
transfer  copies  of  any  pertinent  file 
information  to  the  State.  EPA  will  be 
responsible  for  enforcing  the  terms  and 
conditions  of  federally  issued  permits 
while  they  remain  in  force.  When  the 
State  reissues  federally  issued  permits 
as  State  permits,  EPA  will  rely  on  the 
State  to  enforce  them. 

C  Decision 

I  conclude  that  Missouri's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Missouri  is  granted  interim 
authorization  to  operate  its  hazardous 
waste  pro^^m  as  revised.  Missouri  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  the  aspects  of  the  RCRA  program 
described  in  its  revised  program 
application,  subject  to  the  limitations  of 
the  HSWA.  Missouri  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008,  3013  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Ofiice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impwct  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Missouri's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926. 6974(b). 

Dated:  January  25. 1994. 
William  Rice, 

Acting  Regional  Administrator 
(FR  Doc.  94-4055  Filed  2-22-94;  8:45  ami 
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Proposed  Rules 


Th.s  sscton  of  the  FEDERAL  REGISTER 
contatiE  rxMices  to  t*»e  public  of  t^e  proposed 
tesuince  of  rjles  ar>d  regulations.  The 
pu'pose  of  these  notice?  is  to  give  nterested 
persons  sn  opportunity  to  participate  in  the 
ruie  maKing  piiof  to  trw  adoption  ot  tt^-e  final 
rul'is. 


DEPARTMEMT  OF  AGRICULTURE 

Agricultural  MaH^eting  Service 

7  CFR  Parts  1124  and  1135 

pocket  Nos.  AO-368-A21,  AO-380-A11; 
DA-92-071 

Mili(  in  the  Pacific  Northwest  and 
Southwestern  idaho-Eastem  Oregon 
Marketing  Area;  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  adopts  a 
proposal  for  pricing  milk  on  the  basis  of 
nonfat  solids  and  protein,  in  addition  to 
butterfat,  for  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastem  Oregon 
marketing  orders,  respectively.  In 
addition,  it  reduces  the  supply  plant 
shipping  percentage  for  the  PaciGc 
Northwest  order  and  modifies  the 
producer-handler  regulation  to  permit  a 
State  institution  with  outside 
distribution  to  purchase  an  average  of 
1,000  f>ounds  of  milk  per  day  from  pool 
plants.  The  decision  denies  a  proposal 
to  change  location  adjustments  in 
Yakima  County,  Washington. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
proxasions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


sub  tantial  number  of  small  entities. 
The  amendments  would  promote 
ordi  rly  marketing  of  milk  by  producers 
and  regulated  handlers. 

T  lese  proposed  amendments  have 
bee  1  reviewed  under  Executive  Order 
122  "8.  Civil  Justice  Reform.  This  action 
is  n  >t  intended  to  have  retroactive 
effe  :t.  nor  will  it  preempt  any  s*ate  or 
locc  1  laws,  regulations,  or  policies, 
unli  ss  they  present  an  irreconcilable 
con  lict  with  the  rule. 

T  le  Agricultural  Marketing 
Agr  (ement  Act  of  1937.  as  amended  (7 
U.S  C.  601-674)  (the  Act),  provides  that 
adn  inistrat've  proceedings  must  be 
exh  lusted  hefore  parties  may  file  suit  in 
cou  1.  Under  section  8c(15)(A)  of  the 
Act  any  handler  subject  to  an  order  may 
file  ivith  the  Secretary  a  petition  stating 
thai  the  order,  any  provision  of  the 
ordi  T,  or  any  obligation  imposed  in 
con  lection  with  the  order  is  not  in 
acci  irdance  with  the  law  and  requesting 
a  m  >dification  of  an  order  or  to  be 
exe  npted  from  the  order.  A  handler  is 
affa  ded  the  opportunity  for  a  hearing 
on  1  le  petition.  After  a  hearing,  the 
Sec  Btary  would  rule  on  the  petition. 
Th«  Act  provides  that  the  district  court 
oft  le  United  States  in  any  district  in 
wh  ch  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
juri  ;diction  in  equity  to  review  the 
Sec  etary's  ruling  on  the  petition, 
pro  rided  a  bill  in  equity  is  filed  not 
late  •  than  20  days  after  the  entry  of  the 
ruliig. 

Pri«  r  Documents  in  This  Proceeding 

h  otice  of  Hearing:  Issued  July  31, 
199  >;  published  August  6, 1992  (57  FR 
346  )4). 

R  Kxjmmended  Decision-  Issued 
Oct  )ber  7. 1993;  published  October  15, 
199  M58FR  53439). 

Pre  iminaiy  Statement 

A  public  hearing  was  held  to  consider 
pro  )osed  amendments  to  the  mat^ceting 
agn  ements  and  the  orders  regulating  the 
han  lling  of  milk  in  the  Pacific 
Not  :hwest  (Order  1124)  and 
Sou  Ihwestem  Idaho-Eastem  Oregon 
(Oiier  1135)  marketing  areas.  The 
hea  ing  was  held  pursuant  to  the 
pro  dsions  of  the  Act  and  the  applicable 
ml<  s  of  practice  and  procedure 
gov  sming  the  formulation  of  marketing 
agn  ements  and  marketing  orders  (7  CFR 
pail  900)  in  Portland.  Oregon,  on 
Sej  ember  9  and  10. 1992. 
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Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Acting  Administrator,  on 
Cctcber  7. 1993,  issued  a  recommended 
decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  mslerial  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
ere  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  One  paragraph  is  added  at  the 
conclusion  of  the  discu.ssion  of  Issue 
No.  1,  and  paragraphs  41-42  are 
modified. 

2.  One  paragraph  is  added  at  the 
conclusion  of  the  discu.ssion  of  Is.sue 
No.  2. 

3.  O^e  paragraph  is  added  at  the 
conclusion  of  the  discussion  of  Issue 
No.  3. 

4.  Under  Issue  No.  4,  the  sixth-to-last, 
third-to-last,  and  last  paragraphs  are 
revised,  the  second-to-last  paragraph  is 
deleted,  and  a  new  paragraph  is  added 
at  the  conclusion  of  the  discussion. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Multiple  component  pricing  of  milk ' 
under  both  orders. 

2.  Performance  standards  for  supply 
plants  under  the  Pacific  Northwest 
order. 

3.  Status  of  a  milk  plant  operated  by 
a  state  institution  under  the  Pacific 
Northwest  order. 

4.  Plant  location  adjustments  for 
Yakima  County,  Washington,  under  the 
Pacific  Northwest  order. 

Findings  and  Conclusions 

Tne  following  findings  and 
conclusions  on  the  material  issueis  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Multiple  component  pricing  of  milk 
under  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastem  Oregon 
orders. 

The  Pacific  Northwest  and 
Southwestern  Idaho-Ea.item  Oregon 
orders  should  be  amended  to  provide 
for  multiple  component  pricing  of  Class 
II  and  Class  III  (including  Qass  m-A) 
milk  to  handlers  and  for  establishing 
minimum  pay  prices  to  producers. 
Under  the  Pacific  Northwest  order,  the 
components  to  be  priced  will  be  nonfat 
milk  solids  and  butterfat.  Under  the 
Southwestern  Idaho-Eastem  Oregon 
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order,  the  components  to  be  priced  will 
be  protein  and  butterfat. 

Multiple  component  pricing  for  both 
orders  was  proposed  by  Darigold  Farms, 
and  Western  Dairymen  Cooperative. 
Inc.,  joined  as  a  co-proponent  for  the 
Southwestem  Idaho-Eastem  Oregon 
proposal.  The  basic  thmst  of  the 
proposal  was  that  it  was  time  to  change 
the  way  milk  is  priced  under  both 
orders  such  that  the  pricing  system 
would  send  a  clear  economic  signal  to 
producers  as  to  which  milk  components 
are  in  the  greatest  demand  and  which 
ones  have  the  greatest  economic  value 
in  the  marketplace. 

Two  witnesses  testified  on  behalf  of 
Darigold.  One  witness  testified    • 
extensively  on  the  general  concept  of 
multiple  component  pricing.  He  stated 
that  the  current  pricing  system,  which  is 
based  on  the  value  of  butterfat  and  skim 
milk,  does  not  reflect  changes  that  have 
occurred  over  time  in  the  value  of 
certain  milk  components.  In  his  view, 
the  current  system  is  based  on  market 
conditions  that  prevailed  more  than  50 
years  ago. 

The  current  system,  in  his  opinion, 
simply  encourages  producers  to  increa.se 
the  volume  of  skim  milk  produced 
without  regard  to  the  content  of  such 
milk. 

The  Darigold  witness  indicated  that 
under  the  current  pricing  system,  given 
the  currc^nt  levels  of  milk  prices  and  fat 
differentials,  one  pound  of  protein, 
lactose,  other  solids,  or  even  milk  water 
is  now  valued  at  somewhere  between 
nine  and  ten  cents  per  pound.  Thus,  the 
price  of  one  pound  of  butterfat  is  about 
equal  to  the  value  attributed  to  one 
gallon  of  milk  water.  He  also  indicated 
that  one  pound  of  butterfat  is  said  to  be 
worth  seven  to  eight  tir;-;ps  as  much  as 
one  pound  of  milk  protein,  even  though 
that  appears  to  be  unreasonable.  He 
maintained  that  these  unrealistic  price 
comparisons  are  nonetheless  actual 
measurements  of  the  incentives  that 
dairymen  are  expected  to  respond  to 
under  present  regulations  when  they 
plan  their  breeding  and  production 
activities.  He  further  indicated  his 
strong  belief  that  the  present  system 
stands  in  the  way  of  achieving  optimum 
efficiency.  Thus,  he  urged  the  aooption 
of  multiple  component  pricing  wherein 
the  marketplace  values  of  various  milk 
components  will  be  reflected  in  pricing 
milk  to  handlers  and  to  producers.  In 
this  way,  consumers'  demands  and 
preferences  for  milk  and  other  dairy 
products  can  be  translated  into  real 
signals  that  indicate  to  producers  the 
milk  components  consumers  want  and 
are  willing  to  pay  for. 

A  second  witness  spoke  on  behalf  of 
Darigold  Farms,  Western  Dairymen 


Cooperative,  Inc.  Farmers  Cooperative 
Creamery.  Northwest  Independent  Milk 
Producers  Association,  Tillamook 
County  Creamery  Association,  and 
Magic  Valley  Quality  Milk  Producers, 
Inc.  He  indicated  that  in  July  1991  these 
cooperatives  represented  88  percent  of 
the  producers  for  the  Pacific  Northwest 
market  (Order  124)  and  84  percent  of 
producers  for  the  Southwestern  Idaho- 
Eastem  Oregon  market  (Order  135).  This 
witness  discussed  how  the  proposed 
multiple  component  pricing  (MCP) 
system  would  work,  why  it  should  be 
adopted,  and  the  form  it  should  take  for 
these  two  markets.  He  stated  that  in 
order  for  a  MCP  program  to  work  well 
it  needed  to  be  mandatory  under  the 
Federal  order.  Currently,  just  ov5r  90 
percent  of  the  producers  for  Order  124 
and  just  over  88  percent  of  the 
producers  for  Order  135  are  eligible  to 
receive  some  component  pricing 
premium.  He  further  stated  that  the 
premium  programs  result  from 
inadequacies  inherent  in  the  current 
butterfat  and  skim  pricing  programs. 

The  witness  indicated  that  another 
reason  why  MCP  is  needed  is  because 
of  increasing  interest  by  consumers  in 
their  diet,  especially  noting  concerns 
about  cholesterol  and  fat  levels  in  dairy 
products.  He  said  that  consumers  now 
prefer  milk  products  with  lower  fat 
content.  He  went  on  to  say  that  over  the 
years  there  has  been  a  general  emphasis 
on  the  value  of  fat,  but  that  so  far  there 
has  been  only  a  general  offset  of  this  as 
values  of  the  nonfat  fluid  portion  of 
milk,  which  is  largely  water,  have 
increased.  He  stated  that  the  values  of 
specific  nonfat  components  should  be 
recognized  and  increased  so  that 
consumer  preferences  could  be  more 
directly  translated  into  indicating  the 
milk  components  that  dairy  farmers 
should  be  producing  for  the  market. 
MCP  would  achieve  this  and  at  the  same 
time  promote  more  orderly  marketing 
for  both  producers  and  handlers, 
according  to  Darigold's  spokesman. 

Darigold's  witness  stated  that  MCP 
would  contribute  to  orderly  marketing 
by  providing  more  equity  among  plants 
making  Class  li  and  Class  III  products 
because  their  raw  milk  costs  would  be 
more  uniform.  Also,  marketing 
organizations  would  have  more  options 
in  marketing  individual  loads  of  milk. 
He  explained  that  plants  would  be  less 
reluctant  to  receive  a  low-testing  load  of 
milk  because  they  would  pay  only  for 
the  components  received  rather  than  for 
water  that  must  be  removed  from  the 
milk.  He  said  that,  in  turn,  producers  in 
effect  will  have-more  options  in 
choosing  marketing  organizations  or 
plants  to  take  their  milk. 


The  witness  also  pointed  to  the 
changing  relationship  over  time 
between  the  values  of  the  butterfat  and 
skim  portions  of  milk.  For  example,  he 
noted  that  during  the  1960's  butterfat 
accounted  for  about  75  percent  of  the 
total  value  of  milk,  while  the  skim  value 
was  only  about  25  percent.  Currently, 
over  70  percent  of  the  total  value  of  milk 
is  associated  with  the  skim  component 
because  over  time  the  value  of  butterfat 
has  declined  and  the  Commodity  Credit 
Corporation  has  changed  the  support 
prices  of  butter  and  nonfat  dry  milk.  He 
expected  that  the  trend  to  lower  fat 
values  will  continue. 

The  proj>osed  MCP  program  was 
modeled  after  the  one  now  in  eR^ect  in 
the  Great  Basin  Federal  milk  order.  It 
was  chosen  because  it  would  maintain 
the  current  Class  I  price  structure,  while 
applying  MCP  to  Class  U  and  Class  III 
uses  of  milk  where  there  is  a  direct 
relationship  between  the  comp>onent 
content  of  raw  milk  and  its  yield  of 
manufactured  milk  products. 

Because  the  principal  product 
manufactured  from  milk  not  needed  for 
Class  I  or  Class  n  uses  in  the  Order  124 
market  is  nonfat  dry  milk,  the 
proponents  proposed  that  the  MCP 
program  for  that  market  should  be  based 
on  butterfat  and  nonfat  milk  sofids.  On 
the  other  hand,  in  the  Order  135  market 
the  principal  use  for  surplus  milk  is  in 
hard  cheeses.  For  that  reason,  the 
proponents  proposed  that  the  MCP 
program  for  that  order  should  be  based 
on  butterfat  and  protein. 

As  proposed,  MCP  would  not  apply  to 
Class  I  milk,  which  would  continue  to 
be  priced  to  handlers  as  it  now  is. 
Handlers  would  account  for  the 
components  (butterfat  and  nonfat  milk 
solids  or  protein)  used  in  Class  II  and 
Class  III  at  prices  per  pound  as  specified 
in  the  order.  Each  producer  would  be 
paid  a  weighted  average  of  the  Class  I 
and  Class  II  differentials,  plus  the  value 
per  pound  for  the  components  in  the 
producer's  milk. 

Butterfat  would  be  priced  on  a  per- 
pound  basis.  The  butterfat  price,  as 
proposed,  would  be  the  sum  of  the  skim 
milk  value  (based  on  the  basic  formula 
price)  divided  by  100  plus  the  butterfat 
differential  for  the  month  multiplied  by 
10. 

The  prices  per  pound  for  nonfat  solids 
or  protein,  as  the  case  may  be.  would  be 
determined  by  subtracting  from  the 
basic  formula  price  the  value  of  the 
butterfat.  and  dividing  the  remainder  by 
the  market  average  test  for  nonfat  milk 
solids  or  protein  in  producer  milk  for 
the  current  month. 

There  were  three  proposed 
modifications  for  determining  the  value 
of  the  components  other  than  butterfat. 


One,  advocated  by  a  spokesman  for 
Kraft  General  Fooids.  would  use  the 
average  component  values  (tests)  of  the 
milk  included  in  the  survey  of  pay 
prices  that  make  up  the  Minnesota- 
Wisconsin  (M-W)  estimatedprice  for 
manufacturing  grade  milk.  Tne  M-W 
price  is  the  basic  formula  price  for  the 
orders.  According  to  the  Kraft  witness, 
use  of  the  M-W  milk  component  tests 
would  provide  unifonnity  of  component 
prices  among  orders,  whereas  using 
market  average  tests  could  result  in 
comptHient  prices  that  were  not  uniform 
among  orders.  E)arigold's  witness 
indicated  that  Darigold  would  accept 
this  approach. 

A  second  modification  was  advanced 
by  the  witness  for  Northwest 
Independent  Milk  Producers  (NWI).  As 
proposed,  the  Class  in  milk  price  woiJd 
be  a  formula  price  based  on  the  prices 
for  40-pound  blocks  of  cheddar  cheese, 
plus  a  value  for  whey  cream,  minus  the 
make  allowance  used  by  the  Commodity 
Credit  Corporation.  The  proponent 
claimed  that  the  current  Class  ID  price 
(the  M-W  price)  may  be  reflective  of 
cheese  production  and  manufacturing  in 
Minnesota  and  Wisconsin,  but  is  totally 
out  of  sync,  with  the  real  market 
situation  in  the  Pacific  Northwest 
region.  The  proposed  Dass  IH  price  is 
needed  to  improve  the  competitive 
relation^ip  between  cheesemakers  in 
the  Northwest  and  those  in  California, 
according  to  (he  proponent. 

NWI  also  proposed  that  the  basic 
formula  price  provision  should  be 
amended  by  adding  the  words  "or 
$12.10  per  hundredweight,  whichever  is 
higher  for  the  month."  In  the  view  of  . 
NWl's  witness,  this  proposal  would 
decouple  Qass  I  prices  from  the  radical 
price  fluctuations  that  have  occurred. 

A  witness  for  Swiss  Village  Cheese,  a 
proprietary  bulk  tank  handler  under 
Order  135,  supported  MCP  for  that 
market.  The  witness  stated  that  the 
failure  to  recognize  varying  protein  tests 
for  raw  milk  produces  a  great  inequity 
in  the  Federal  milk  order  pricing  system 
and  sends  the  wrong  economic  message 
to  producers.  He  noted  that  the  August 
1992  M-W  price  of  $12.54  per 
hundredweight  yields  a  skim  milk  price 
of  $10.09  with  a  seven  cents  butterfat 
differential.  The  $10.09  figure  is  the 
same,  regardless  of  the  protein  content 
of  the  milk. 

This  being  the  case,  he  said,  the  value 
of  a  pound  of  protein  thus  varies  as  the 
test  varies.  If  milk  tests  4  percent 
protein,  dividing  the  $10.09  by  4  yields 
a  value  per  {K>und  of  $2.52.  However,  if 
the  test  is  only  3  percent,  the  per-pound 
value  is  $3.36,  or  a  differ«ice  of  84 
cents.  Thus,  when  a  cheese  plant  wants 
the  loMrest-priced  protein,  it  would  want 
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to  atu  act  the  highest  testing  milk.  In 
order  to  attract  high-testing  milk,  cheese 
plant  operators  pay  producers  protein 
prem  urns  or  base  their  price  on  a 
chees }  yield  formula.  He  stressed  that 
plant!  can  pay  a  premium  over  the 
Fedei  d  order  price,  but  cannot  lower 
the  pi  ice  to  a  producer  below  the 
minii  lum  Federal  order  price  based  on 
buttei  fat  content.  In  his  view,  this 
cause  >  handlers  or  cheese  plants  to  play 
a  pric  i  averaging  game,  which  results  in 
prod  I  cers  of  low-testing  milk  getting 
paid  1  nore  than  their  milk  is  worth, 
while  producers  of  high-testing  milk  are 
paid  ess  than  their  milk  is  worth. 
Adop  :ion  of  multiple  component 
pricii  g  would  correct  this  situation  and 
provi  le«  basis  for  making  economically 
corre  t  decisions  at  both  the  dairy  farm 
and  t  le  plant,  he  concluded. 

Th(  Swiss  Village  Cheese 
re  pre  entative  presented  what  he 
belie'  es  are  important  factors  regarding 
the  fi  ture  of  the  dairy  industry  in  Idaho, 
and  i  i  the  West  in  general.  He  indicated 
that:  1)  Herd  size  will  be  large;  (2) 
prodi  ction  per  cow  will  be  high;  (3) 
total  nilk  production  increases  will 
exce€  d  population  increases;  (4)  nearly 
all  of  the  increased  production  will  be 
used  o  make  cheese;  and  (5)  most  of 
this  '  new"  cheese  will  be  sold  to 
cons«  mers  in  the  East.  In  view  of  these 
factoi  s,  the  witness  proposed 
modi  ications  to  the  MCP  plan  proposed 
for  Oder  135. 

Th  I  Hrst  proposed  modification 
woul  i  use  the  protein  test  for  milk  that 
is  inc  uded  in  estimating  the  M-W  price. 
The  second  modification  proposes 
adjus  :Lng  the  M-W  price  for  a 
trans  >ortation  differential  (minus  10 
cents  prior  to  determining  the  protein 
price  This  proposal  is  based  on  the 
belie  that  the  market  for  additional 
quan  ities  of  cheese  produced  in  Idaho 
will  I  e  population  centers  in  the  eastern 
Unit*  d  States.  Therefore,  a  price 
adjus  tment  is  warranted,  in  the  view  of 
this  \  fitness,  because  the  cheese 
produced  in  Idaho  will  have  to  be 
movqid  long  distances  to  find  customers, 
and  I  lower  price  would  help  Idaho 
cheei  e  plants  be  more  competitive  %vith 
Calif(  imia  cheese  plants. 

A  I  lird  proposed  modification  by  the 
Swisi :  Village  Cheese  witness  called  for 
givin  ;  milk  buyers  the  right  to  reduce  a 
prodi  icer's  payment  if  the  producer's 
milk  lad  a  nigh  somatic  cell  count.  He 
testif  ed  that  cheese  yields  and  cheese 
quali  y  both  suffer  when  raw  milk  has 
soma  lie  cell  counts  above  300.000  per 
milU  iter.The  money  deducted  from 
payn  ents  for  milk  with  a  high  somatic 
cell  c  ount  would  be  returned  to  other 
prodi  icers  in  the  pool  whose  milk  had 
lowe '  somatic  cell  counts. 


A  witness  for  Avonmore  West,  a 
handler  imder  Order  135.  testified  in 
support  of  MCP  and  urged  also  that  if 
MCP  is  adopted,  the  pricing  must 
recognize  the  relationship  of  somatic 
cells  to  the  true  value  of  protein  in  the 
milk.  The  witness  cited  the 
Recommended  Decision  (57  FR  36536) 
to  adopt  MCP  in  the  Ohio  Valley. 
Eastern  Ohio-Western  Pennsylvania, 
and  Indiana  orders.  The  Recommended 
Decision  in  that  proceeding  adopted 
MCP  for  the  three  orders  and  included 
adjustments  for  somatic  cells  both  in 
prices  paid  to  producers  and  in  prices 
paid  by  handlers.  He  urged  USDA  to 
follow  its  own  lead  and  adopt 
adjustments  for  somatic  cells  based  on 
the  evidence  presented  at  this  hearing 
and  the  Recommended  Decision  for  the 
three  orders  noted  above.  He  contended 
that  if  MCP  is  adopted  for  Orders  124 
and  135  without  adjustments  for 
somatic  cells,  producers  with  a  low 
somatic  cell  count  in  their  milk  will  be 
subsidizing  producers  with  high 
somatic  cell  counts  in  their  milk. 

The  only  brief  filed  on  this  issiie  was 
filed  jointly  by  Darigold,  Farmers 
Cooperative  Creamery,  and  Northwest 
Independent  Milk  Producers 
Association.  The  brief  supported 
adoption  of  MCP  for  both  orders  and 
recapped  the  alternative  pro{>os3ls  made 
at  the  hearing.  The  bri^/ concluded  that 
the  preferred  basis  of  determining 
component  values  (other  than  butterfat) 
would  be  as  proposed  by  NWI,  i.e.,  the 
Class  III  price  would  be  based  on  the 
Green  Bay  National  Cheese  Exchange 
price.  This  approach  was  preferred  but 
the  brief  also  indicated  that  either  the 
original  proposal  or  the  proposal  to  use 
the  average  M-W  component  tests  as  the 
divisor  of  the  skim  value  to  get  the  per- 
pound  prices  for  protein  or  solids  nonfat 
would  be  acceptable.  Howbvpt.  the  brief 
expresses  the  view  that  a  somatic  cell 
adjustor  for  paying  producers  should 
not  be  adopted  on  the  basis  of  the  reccntl 
in  this  proceeding. 

The  orders  should  be  amended  to 
provide  Class  II  and  Class  HI  milk  prices 
to  handlers  and  payments  to  producers 
based  on  multiple  component  values. 
This  concept  is  widely  supported  and  is 
justified  by  evidence  contained  in  the 
hearing  record. 

MCP  should  be  adc^ted  as  a  step 
towards  improving  the  way  the  Federal 
order  translates  market  values  for  dairy 
products  into  milk  prices  that  indicate 
to  producers  bow  these  products  are 
valued  in  the  marketplace. 

As  the  record  indicates,  the  current 
pricing  system  has,  over  time,  placed  a 
greater  share  of  milk  value  on  the  skim 
portion  of  milk,  and  a  lesser  value  oo 
the  butterfat  portion.  Nevertheless,  a 


further  recognition  of  market  value  as  it 
relates  to  the  value  of  milk  components 
can  be  achieved  by  converting  the  skim 
milk  value  into  components,  either 
protein  or  solids  nonfat,  on  a  per-pound 
basis.  As  the  testimony  indicates,  it  is 
not  sound  pricing  practice  to  consider 
that  all  skim  milk  has  the  same  value, 
regardless  of  its  level  of  protein  or  solids 
nonfat  content.  The  varying  values  for 
the  components  in  skim  milk  can  be 
more  properly  reflected  in  handler 
prices  for  Class  n  and  Class  HI  milk,  and 
prices  to  individual  producers,  if  MCP 
is  incorporated  into  the  order. 
Moreover,  incorporating  MCP  into  the 
orders  will  tend  to  insure  at  least  a 
minimum  value  of  the  components  for 
all  handlers  and  producers.  This 
element  may  be  lacking  where  there  are 
varying  premium  plans  in  use  in  the 
market,  and  where  perhaps  not  all 

S)roducers  are  involved.  Also,  providing 
or  MCP  in  the  Federal  orders  will  allow 
handlers  to  pay  lower  prices  to 
producers  whose  milk  tests  low  for  the 
component  other  than  butterfat.  Thus, 

Kricing  equity  among  producers  and 
andlers  should  be  enhanced  by 
adoption  of  MCP. 

Another  reason  for  adopting  MCP  is 
that,  as  a  pricing  system,  MCP  will 
improve  how  well  the  pricing  system  in 
the  orders  translates  consimier 
preferences  into  economic  signals  that 
indicate  to  dairy  farmers  exactly  what 
consiuners  want.  Data  presented  at  the 
hearing  show  clearly  that,  over  time, 
consimners  prefer  milk  products  with 
less  fat.  Adopting  MCP  for  Orders  124 
and  135  will  facilitate  sending  clear 
signals  to  producers  that  consumers 
want  less  fat  and  more  protein  or  solids 
nonfat  in  their  dairy  products. 

Clearly,  the  vast  majority  of  the  milk 
pooled  in  these  two  markets  is  used  for 
Class  n  and  Class  III  uses.  In  the  Pacific 
Northwest  market,  almost  two-thirds  of 
the  milk  pooled  annually  in  1989. 1990. 
and  1991  was  classified  in  Classes  II  and 
in  combined;  and  the  percentage  is 
increasing,  going  from  62.51  for  1989  to 
64.47  percent  for  1991.  In  the 
Southwestern  Idaho-Eastern  Oregon 
market,  over  80  percent  of  the  total  milk 
pooled  in  the  years  1989  through  1991 
was  used  in  Class  n  and  Class  Si 
products. 

As  proposed.  MCP  for  Order  124  will 
utilize  a  solids  nonfat  component  and 
MCP  for  Order  135  will  utilize  a  protein 
component.  Not  only  will  such  pricing 
plans  recognize  that  these  markets 
utilize  most  of  their  milk  in  Qass  n  and 
Class  in  uses,  they  also  will  recognize 
the  particular  principal  dominant 
product  manufactiired  frt>m  surplus 
milk  supplied  in  eadi  market. 
Moreover,  the  use  of  protein  as  the 


second  component  in  Order  135  will 
make  the  provisions  of  that  order  more 
compatible  with  provisions  of  the 
ne^hboring  Great  Basin  Order. 

The  proponents  indicated  that  at  the 
time  of  the  hearing  59  percent  of  the 
Class  n  and  Class  HI  milk  pooled  under 
the  Pacific  Northwest  order  was  being 
made  into  nonfat  dry  milk  and  26 
percent  into  cheese.  Thus,  the  use  of 
solids  nonfat  is  appropriate  since  the 
majority  of  manufactured  milk  is 
oriented  more  toward  the  products  and 
uses  in  which  all  the  solids  nonfat  are 
consumed  together. 

On  the  other  hand,  in  the 
Southwestern  Idaho-Eastern  Oregon 
market,  nearly  80  percent  of  the  milk  is 
made  into  cheese,  in  which  protein  is  an 
important  component.  Thus,  the  use  of 
butterfat  and  protein  for  MCP  is 
approjjriate  for  Order  135. 

Under  the  plan  adopted  herein,  the 
price  for  a  pound  of  butterfat  will  be  the 
same  for  both  orders,  i.e..  the  sxun  of  the 
skim  milk  price  divided  by  100  and  the 
butterfat  differential  multiplied  by  10. 
Since  each  producer  will  receive 
payment  for  the  milkfat  on  a  price-per- 
pound  basis,  there  will  no  longer  be  a 
need  for  a  producer  butterfat  cfifferential 
in  either  order.  Thus,  the  proposed 
order  language  does  not  contain  a 
provision  for  a  "producer  butterfat 
differential." 

The  prices  per  pound  for  solids  nonfat 
and  protein  should  be  based  on  the 
basic  formula  price  (i.e.,  the  M-W 
price).  For  each  component,  the  skim 
milk  value  will  be  determined  by 
subtracting  from  the  M-W  price  the 
butterfat  price  multiplied  by  3.5.  and 
dividing  the  result  by  the  average 
percent  of  solids  nonfat  or  protein  (as 
appropriate)  for  the  month  in  the  milk 
upon  which  the  M-W  price  is  based,  as 
announced  by  the  Dairy  Division.  Use  of 
the  average  tests  for  the  components 
(other  than  butterfat)  in  the  M-W  milk 
will  be  consistent  with  such  a  provision 
recently  adopted  for  the  Great  Basin, 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  and  Indiana  markets. 
This  approach  was  suggested  by  several 
people  and  was  supported  in  briefs.  No 
one  specifically  opposed  it. 

There  are  two  related  issues  that  also 
should  be  addressed  in  connection  with 
determining  component  prices.  First,  we 
should  point  out  that  the  solids  nonfat 
content  of  producer  milk  in  the  Pacific 
Northwest  market  may  be  higher  than 
the  solids  nonfat  content  of  the  milk 
that  is  the  basis  for  the  M-W  price, 
based  on  limited  information  in  the 
record.  For  example.  Exhibit  Number  7. 
Table  1.  shows  tlut  Darigold  Farms' 
solids  nonfat  tests  averaged  8.69  percent 
for  the  months  of  January  through  July 


1992.  On  a  monthly  basis,  the  Darigold 
tests  were  from  .04  to  .19  higher  than 
the  M-W  milk  solids  nonfat  content  for 
the  same  period.  Also,  page  two  of 
Exhibit  IG-B  shows  that  NWI's  solids 
nonfat  tests  averaged  9.10  percent 
during  January  throu^  July  1992.  Each 
of  the  monthly  tests  of  NWl's  milk  was 
more  than  .5  above  the  nonfat  solids 
content  of  the  M-W  milk.  The  average 
percent  soUds  nonfat  tests  of  producer 
milk  included  in  the  M-W  "Base 
Month"  Price  Series  during  January 
through  July  1992  were:  January.  8.55: 
February.  8.52;  March.  8.55;  April.  8.57; 
May.  8.56;  June,  8.56;  and  July  8.53. 
Official  notice  is  taken  of  page  2  of 
Dairy  Market  News,  Volume  59,  Report 
46,  dated  November  13, 1992.  issued  by 
the  Department  of  Agricuhure, 
Agricultural  Marketing  Service,  Dairy 
Division,  P.O.  Box  8911.  Madison. 
Wisconsin  53708-8911. 

The  record  does  not  contain  data 
showing  the  average  solids  nonfat 
content  of  all  producer  milk  for  the 
Pacific  Northwest  market.  Thus,  the 
comparisons  made  above  are  not 
conclusive.  However,  if  the  comparison 
reflects  the  actual  market  situation,  the 
price  for  a  pound  of  solids  nonfat  would 
be  higher  if  the  M-W  test  is  used  as  a 
divisor  in  the  proposed  formula  for 
calculating  the  price  than  if  the  market 
average  test  is  used.  As  a  result,  the 
value  of  Class  II  and  Class  III  milk  in  the 
pool  would  increase  from  ciurent  levels. 

A  second  related  issue  that  must  be 
kept  in  muid  is  that  USDA  has  already 
conducted  a  hearing  to  consider 
proposed  alternatives  to  the  M-W  price 
as  the  basic  formula  price  for  all  the 
orders.  If  the  Secretary  decides  to 
replace  the  M-W  price  with  some  other 
factor  or  fectors  to  establish  the  basic 
formula  price,  a  question  may  arise  as 
to  what  tests  for  sohds  nonfat  or  protein 
should  then  be  used.  Absent  any 
knowledge  at  this  time  as  to  the 
outcome  of  that  proceeding,  it  would 
seem  appropriate  to  continue  to  use  the 
tests  prescribed  in  this  decision.  Later, 
it  may  be  necessary  to  consider 
amending  the  orders  in  this  regard. 

NWI's  proposal  to  put  a  $12.10  per 
hundredweight  floor  under  the  basic 
formula  price  is  not  adopted.  The 
principal  purpose  of  this  pro(>osal 
relates  to  Class  I  milk  prices.  However, 
Class  I  milk  prices  are  not  an  issue  in 
this  proceeding. 

Several  other  proposed  modifications 
to  the  initial  proposal  on  component 
prices  were  offered  at  the  hearing. 
However,  none  of  these  modifications 
should  be  adopted. 

One  of  the  modifications  would 
provide  a  location  adjustment  to  the 
basic  formula  price  for  Order  135 
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because  additional  milk  supplies  likely 
would  be  made  into  cheese  that  would 
have  to  be  transported  elsewhere  to  be 
sold.  Another  reason  advanced  is 
because  a  lower  price  would  improve 
competition  with  cheese  made  4om 
milk  priced  under  the  California  State 
milk  order,  which  has  a  lower  price. 

This  proposed  modification  should 
not  be  adopted.  The  purpose  of  the  basic 
formula  is  to  move  prices  for  milk  in 
most  uses  in  all  Federal  order  markets. 
It  should  not  be  modified  for  the 
purpose  of  accommodating  expected 
sales  competition  for  one  product  imder 
one  order. 

Similarly,  the  Class  m  cheese  formula 
price  modification  advanced  by  NWI 
and  endorsed  by  Darigold  in  its  brief 
also  must  be  denied.  With  the  exception 
of  consideration  of  a  lower  price  for 
milk  used  to  make  nonfat  dry  milk 
(Class  III-A),  it  has  long  been  the  policy 
of  USDA  that  the  lowest-priced  class  of 
use  under  the  Federal  order  program  is 
based  on  the  concept  of  a  national 
market  for  products  (butter,  powder, 
and  cheese)  made  from  milk  not  needed 
for  Class  I  use.  Those  products  made 
from  Grade  A  milk  marketed  imder 
Federal  orders  compete  with  products 
made  from  non-grade  A  milk.  Since 
these  products  compete  in  a  national 
market,  there  has  been  a  common 
surplus  class  price  in  almost  all  Federal 
orders  for  many  years.  It  should  be 
noted,  of  course,  that  the  policy  of 
uniformly  pricing  surplus  milk  was 
modified  with  the  adoption  of  a  Class 
ni-A  pricing  formula  that  was 
implemented  in  27  Federal  orders, 
including  the  Pacific  Northwest  order, 
on  December  1, 1993.  E)espite  this 
change,  however,  the  policy  of 
uniformly  pricing  all  surplus  milk, 
except  skim  milk  used  in  the  production 
of  nonfat  dry  milk,  should  be  continued, 
at  least  for  the  present. 

There  are  other  considerations  as 
well.  As  noted  earlier,  a  hearing  has 
already  been,  held  on  a  replacement  or 
an  alternative  to  the  M-W  price  for  the 
basic  formula  price  under  the  orders. 
Also,  as  noted  above,  there  is  now  a 
separate  Class  III-A  price  for  skim  milk 
used  to  produce  nonfat  dry  milk  in  the 
Pacific  Northwest  order.  There  appears 
to  be  a  question  about  whether  a 
separate  Class  III-A  price  could  be 
justified  if  the  proposed  price  to  be 
derived  from  the  cheese  exchange  prices 
were  adopted  as  a  basic  formula  price. 
The  record  in  this  proceeding  is  not 
adequate  to  deal  with  this  question. 

Also,  there  appears  to  be  a  dilemma 
in  the  di^erence  between  handler  prices 
for  milk  to  make  cheese  prescribed 
under  the  Federal  orders  and  those 
provided  under  the  California  milk 
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pr  cing  program.  However,  we  do  not 
fe(  1  the  proper  approach  to  this  problem 
is  o  lower  die  surplus  milk  price  to 
ha  idlers  under  one  particular  order. 

.  ^^nother  reason  not  to  adopt  the  NWI 
pr  )posal  is  that  it  is  a  product  formula 
pr  ce  based  on  cheese,  yet  the  principal 
us  s  of  surplus  milk  in  the  Pacific 
N(  rthwest  order  is  nonfat  dry  milk.  The 
!&  ord  simply  contains  no  explanation 
as  to  why  a  proposal  for  multiple 
CO  nponent  pricing  in  this  market 
sit  lation  should  have  the  component 
va  ues  based  on  a  price  derived  from  the 
ch  ;ese  market  only. 

finally,  on  the  basis  of  the  record  in 
th  s  proceeding  there  should  be  no 
adjustments  to  prices  under  Order  135 
ba  ;ed  on  the  level  of  somatic  cells 
pr  !sent  in  the  market's  raw  milk  supply. 
W  lile  the  record  evidence  indicates  that 
so  natic  cell  levels  are  important,  the 
rei  :ord  lacks  sufficient  evidence  to 
de  ^elop  appropriate  provisions  to 
in  plement  a  price  adjustment  based  on 
so  natic  cell  levels. 

n  should  also  be  noted  that  the  brief 
fil  ;d  on  behalf  of  Darigold,  NWI,  and 
Fa  rmers  Cooperative  Creamery  also 
CO  icluded  that  "there  is  insufficient 
ev  dence  to  warrant  adopting  an  'SCC 
A<  juster'  in  either  Order  124  or  Order 
13  5."  Finally,  we  would  point  out  that 
so  ne  proponents  expressed  a  desire  to 
ke  3p  the  MCP  provisions  in  Order  135 
cc  npatible  widi  those  in  the  Great 
Bi  sin  order.  Since  the  Great  Basin  MCP 
pi  >visions  do  not  include  a  somatic  cell 
ac  ustor,  it  would  be  contrary  to 
cc  npatibility  to  include  such  an 
ac  ustor  in  Order  135. 

ncorporation  of  component  pricing  in 
Oi  ders  124  and  135  will  necessitate 
an  lending  provisions  of  the  orders 
dc  aling  with  handler  reports,  class  (and 
cc  mponent)  prices,  the  computation  of 
hs  ndler's  obligations  and  payments  to 
th  J  producer-settlement  fund,  and  the 
de  termination  of  payments  to 
pi  iducers. 

^or  purposes  of  allcx:ating  nonfat  milk 
so  ids  and  protein,  it  is  assumed  that 
be  th  components  remain  evenly 
di  itributed  within  the  skim  miUc  portion 
of  milk  receipts.  This  assumption  will 
al  ow  the  proration  of  nonfat  solids  and 
pi  3tein  to  skim  milk  for  purposes  of 
d(  termining  shrinkage  and  allocating 
re  ;eipts  to  utilization. 

n  addition  to  the  information  that  fs 
al  eady  reported  each  month  to  the 
K^  irket  Administrator,  each  handler 
ui  der  Order  124  will  be  required  to 
re  )ort  the  average  nonfat  solids  content 
oi  milk  received  from  each  producer 
di  ring  the  month,  the  amount  of  nonfat 
so  ids  in  the  handler's  other  receipts, 
e>  cept  receipts  of  other  source  milk,  and 
th  i  nonfat  solids  contained  in  bulk 


transfers  of  milk  and  cream  to  other 
handlers.  Partially  regulated  distributing 
plant  operators  will  not  be  required  to 
report  information  regarding  the  nonfat 
solids  of  their  milk  receipts  unless  they 
elect  to  have  their  obligations  calculated 
under  the  provision  that  would 
determine  obligations  on  the  same  basis 
as  those  of  fully  regulated  handlers. 
Handlers  under  Order  135  will  have  to 
report  the  protein  content  of  their  milk 
receipts  in  a  similar  fashion  as  that 
described  above. 

The  amended  orders  will  contain 
definitions  for  a  skim  milk  pric»,  a 
butterfat  price,  a  nonfat  dry  milk  price 
for  Order  124,  a  milk  protein  price  for 
Order  135,  and  the  usual  class  and 
producer  prices.  The  "skim  milk  price" 
will  be  used  to  determine  the  value  of 
the  skim  milk  portion  of  producer  milk 
that  is  allocated  to  Class  I.  Value 
adjustments  for  determining  payments 
by  handlers  for  milk  used  in  Class  II  and 
Class  m,  and  to  pnxiucers,  will  be  made 
by  prices  per  pound  for  the  butterfat  and 
nonfat  dry  milk  (for  Order  124)  or 
protein  (for  Order  135)  contained  in  the 
milk.  The  skim  milk  price,  the  butterfat 
price,  the  nonfat  milk  solids  price,  and 
the  milk  protein  price  will  be  derived 
fi-om  the  Class  HI  price  and  the  butterfat 
differential. 

Payments  to  producers  for  deliveries 
of  milk  will  be  determined  through  the 
operation  of  two  marketwide  pools  for 
each  order.  Both  orders  will  contain  a 
"differential  pool"  which  will  be  used 
to  determine  producers'  share  of  the 
Class  I  and  II  market.  A  second  pool — 
the  "skim  milk  nonfat  milk  solids  pool" 
in  the  case  of  Order  124  and  the  "skim 
milk  protein  pool"  for  Order  135 — will 
be  used  to  determine  the  price  to  be 
paid  producers  for  the  nonfat  solids  or 
protein  in  their  milk. 

Each  handler's  net  obligation  to  the 
pool  (i.e.,  the  handler's  payment  to  the 
producer-settlement  fund)  will  be 
determined  by  subtracting  the 
differential  and  nonfat  solids  (or 
protein)  values  due  to  the  handler's 
producers  from  the  difTerential  and 
nonfat  solids  (or  protein)  values  of  the 
producers'  milk  used  by  the  handler. 
The  value  of  butterfat  in  each  producer's 
milk  will  not  be  pooled,  but  will  be  paid 
directly  to  the  producer. 

The  differential  value  of  each 
handler's  receipts  of  producer  milk 
assigned  to  Class  I  and  Class  II  will  be 
calculated  by  multiplying  the 
hundredweights  of  producer  milk 
allocated  to  these  classes  by  the 
difi^erence  between  the  respective  class 
prices  applicable  at  the  location  of  the 
plant  and  the  Class  III  price.  In  addition, 
the  adjustments  to  the  class  values  of 
producer  milk  that  cnirrently  are 


included  in  determining  a  handler's 
obligation  would  be  included  in  the 
diffierential  value.  The  adjustments 
include  the  values  of  overage,  beginning 
Class  in  inventory  allocated  to  a  higher  - 
class,  other  source  and  filled  milk 
receipts  allocated  to  Class  I.  certain 
receipts  from  unregulated  supply  plants 
that  are  allocated  to  Class  I,  and  receipts 
of  bulk  concentrated  fluid  milk  and 
nonfluid  milk  products  that  are 
reconstituted  for  fluid  use.  Each 
handler's  difl^erential  value  will  be 
combined  and  then  divided  by  the 
hundredweight  of  producer  milk  in  the 
differential  pool  to  determine  the 
"weighted  average  differential  price." 
An  "estimated  uniform  price"  can  be 
derived  by  adding  the  weighted  average 
diflerential  price  to  the  basic  formula 
price  for  the  month.  Although  the 
uniform  pric»  would  not  be  applicable 
to  producers  imder  the  component 
pricing  plan,  it  is  of  value  for  price 
comparison  purposes  with  other  Federal 
orders. 

Each  handler's  skim  milk-nonfat  milk 
solids  value  for  Order  124  and  ^m 
milk-protein  value  for  Chxler  135  will  be 
determined  by  combining  the  skim  milk 
value  of  the  handler's  producer  milk  in 
Qass  I  with  the  nonfat  solids  value  (or 
milk  protein  vahie)  of  the  handler's  milk 
in  Qass  U  and  m.  The  skim  milk  value 
will  be  determined  by  multiplying  the 
skim  milk  in  producer  miUc  assigned  to 
Class  I  by  the  skim  milk  price,  llie 
nonfiat  milk  solids  (or  protein)  value 
will  be  determined  by  multiplying  the 
nonfat  milk  solids  (or  protein)  in 
producer  milk  assigned  to  Gass  II  and 
in  by  the  nonfat  milk  solids  price  (or  the 
milk  protein  price).  The  amount  of 
nonfat  solids  or  protein  in  each  class 
will  be  determined  by  multiplying  the 
skim  milk  portion  of  producer  miUc 
allocated  to  each  class  by  the  nonfat 
solids  (or  protein)  content  of  all  of  the 
handler's  producer  milk.  The  pric»  to  be 
paid  to  producers  for  the  nonfat  solids 
(or  protein)  in  their  milk  v^rill  be 
determined  by  combining  the  individual 
handler  values  of  skim  milk  in  Class  I 
milk  and  nonfat  solids  (or  protein)  in 
Class  II  and  HI  milk,  and  dividing  the 
resulting  total  by  the  pounds  of  nonfat 
solids  (or  protein)  in  all  producer  milk. 
The  resulting  price  will  be  the 
"producer  nonfat  milk  soUds  price"  (or 
the  "producer  milk  protein  price"). 

As  a  result  of  the  order  amendments 
described,  payments  to  producers  will 
be  based  on  three  factors:  (1)  The 
weighted  average  differential  price  for 
all  of  their  milk;  (2)  the  nonfat  milk 
solids  or  protein  cxmtained  in  their  milk 
multiplied  by  the  respective  producer 
nonfiEit  milk  solids  price  or  producer 
protein  price;  and  (3)  the  butterfat  in 


their  milk  multiplied  by  th^  butterfat 
price. 

Adoption  of  multiple  component 
pricing  plans  requires  amending 
provisions  of  the  orders  dealing  with 
handler  reports,  shrinkage,  computation 
of  class  and  component  prices,  die 
computation  of  a  handler's  obligation  to 
the  pool,  computation  of  a  weighted 
average  differential  price,  and  the 
computation  of  a  producer  nonfat  milk 
solids  price  for  Order  124  and  a 
producer  protein  price  for  Order  135. 
These  changes  have  already  been 
discussed. 

Severjal  conforming  changes  must  be 
made  in  the  order  language  of  both 
orders  to  implement  component  pricing. 
Other  minor  changes,  though  not  stricrtly 
of  a  conforming  nature,  have  been  made 
to  clarify  and  improve  order  language. 

Other  sections  of  the  orders,  however, 
have  been  changed  to  accommcxlate 
reference  changes,  date  changes,  and 
minor  terminology  changes  resulting 
from  component  pricing.  These  changes 
require  some  explanation  here. 

Section  19  ("product  prices")  of  both 
orders  has  been  modified  to 
accommodate  reference  changes, 
eliminate  unnec:essary  language,  and  to 
include  the  butterfat  differential  that 
previously  was  described  in  section  74 
of  both  orders.  The  latter  change  was 
made  because  the  description  of  the 
butterfat  differential  fits  better  with  the 
product  prices  which  are  used  to 
compute  the  butterfat  differential  and 
because  of  the  diminished  importanc:e 
of  the  butterfat  differential  under  a 
component  pricing  system.  This  change 
also  eliminates  redundant  language  that 
was  included  in  both  sections.  As  a 
result  of  making  this  change,  several 
sections  following  section  74  (i.e.. 
§  §  1124.75-1124.78  and  §  §  1135.75- 
1135.79)  had  to  be  redesignated  to  close 
the  gap  created  and  several  reference 
changes  had  to  be  made  as  a  result. 

Sections  30  and  31  of  both  orders 
were  modified  to  accommodate  the 
reporting  of  nonfat  milk  sohds  in  Order 
124  and  protein  content  in  Order  135. 
In  addition,  under  Order  135  the  date 
for  filing  reports  of  receipts  and 
utilization  was  changed  from  the  7th 
day  to  the  9th  day  after  the  end  of  the 
month,  and  the  date  for  filing  payroll 
reports  was  ciianged  from  the  20th  to 
the  22nd  day  after  the  end  of  each 
month.  In  support  of  these  changes,  the 
spokesman  for  Darigold  Farms  testified 
that  the  present  reporting  date  for  the 
report  of  receipts  and  utilization  leaves 
no  time  to  review  the  report,  investigate 
apparent  errors,  or  make  corrections.  He 
also  stated  that  the  mcxlified  reporting 
dates  will  correspond  to  those  of  the 


Pacific  Northwest  order.  There  was  no 
opposition  to  these  prop>osals. 

■The  "other  reports"  section  of  Order 
124  was  modified  to  improve  the 
language  of  that  section.  There  was  no 
intention  to  substantively  change  the 
meaning  of  this  section. 

The  present  §§  1124.51a  and  1135.51a 
have  been  eliminated,  but  the  ccmtents 
of  those  sections  have  been  incorporated 
in  §§  1124.51  and  1135.51.  respectively. 
These  changes,  which  are  also  of  a  non- 
substantive nature,  were  made  in 
conformance  with  Federal  Register 
guidelines. 

Comments  on  the  component  pricing 
portion  of  the  recommended  decision 
were  filed  on  behalf  of  Darigold  Farms. 
Fanners  Cooperative  Creamery.  Magic 
Valley  Quality  Milk  Producers 
Association,  Tillamook  Cooperative 
Creamery  Association,  and  Western 
Dairy  Cooperative,  Inc:.  The  commentors 
stated  that  they  endorsed  all  aspects  of 
the  Recommended  Decision  which 
pertain  to  MCP  and  luged  its  prompt 
implementation. 

2.  Performance  standards  for  supply 
plants  under  the  Pacific  Northwest 
order. 

The  Pacific  Northwest  order  should 
be  amended  to  provide  that  the  delivery 
recjuirements  for  qualification  as  a 
supply  plant  be  not  less  than  20  percent 
of  the  total  quantity  of  milk  that  is  (1) 
physically  received  at  the  plant  from 
dairy  fanners  eligible  to  be  producers  or 
(2)  is  diverted  as  producer  milk  to 
another  plant. 

To  qualify  as  a  pool  plant,  the  order 
currently  requires  a  supply  plant  to  ship 
"not  less  than  30  percent"  of  the  total 
quantity  of  milk  that  is  physically 
received  at  the  plant  bom  producers  or 
that  is  diverted  as  producer  milk  to 
another  plant. 

Tillamcx>k  Ccmnty  Creameiy 
Association  (TOGA)  proposecl  a  decrease 
in  the  shipping  percentage  from  30 
percent  to  20  percent.  TOGA  requested, 
and  was  granted,  a  temporary  reduction 
in  the  delivery  recjuirements  in  1990, 

1991,  and  1992. 

A  TCCA  spokesman  testified  that  the 
request  to  reduce  the  supply  plant 
shipping  percentage  was  made  by  TCCA 
as  a  result  of  continuing  changes  in  the 
industry.  He  pointed  out  that  the 
present  30  percent  shipping  percentage 
was  adopt^  when  the  Federal  order 
was  adopted  February  1, 1989.  The 
witness  noted  that  at  the  time  of  order 
implementation  (early  1989),  Qass  I 
utilizaticm  was  155  million  pounds, 
which  represented  in  excess  of  39 
percent  of  total  producer  milk  in  the 
Pacific  Northwest  market.  By  February 

1992,  however,  Qass  I  utilization  was 
164  million  potinds  in  the  Pacific 
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Northwest  market,  and  the  Class  I  pool 
utilization  had  dropped  to  35  percent. 
By  May  of  1992,  the  percent  Class  I 
utilization  decreased  even  further  to 
30.8  percent. 

Two  other  witnesses,  one  representing 
Darigold  Farms  and  the  other  Northwest 
Independent  Milk  Producers,  testified  in 
favor  of  TCCA's  proposal.  No  one 
testiHed  in  opposition  to  it. 

The  proposal  to  amend  the  delivery 
requirements  for  qualification  as  a 
supply  plant  should  be  adopted  due  to 
the  changing  conditions  in  the  market. 
As  a  result  of  increases  in  milk 
production,  pool  supply  plants  are 
utilized  less  by  pool  distributing  plants 
as  a  source  of  milk  for  bottling. 
Consequently,  they  may  be  unable  to 
meet  the  order's  present  shipping 
requirements  and  maintain  the  producer 
status  of  dairy  farmers  that  have  been 
historically  associated  with  this  market. 

Currently,  three  options  are  open  to 
the  operators  of  pool  supply  plants  who 
find  that  their  milk  is  not  needed  at  pool 
distributing  plants.  First,  despite  the 
fact  that  the  milk  is  not  needed,  they 
can  move  milk  firom  the  production  area 
to  pool  plants  in  the  metropolitan>area, 
unload  it,  and  pick  up  an  equal  amount 
of  milk  from  the  pool  plant  and  return 
it  to  the  pool  supply  plant  location 
where  the  milk  can  then  be  processed 
into  Class  III  products.  This  adversely 
affects  the  milk  quality  without  even 
considering  the  costs  of  transportation, 
yield  reduction,  and  milk  volume  loss. 
When  milk  is  handled,  abuse  occurs  to 
some  extent.  When  milk  is  pumped  into 
a  plant,  through  equipment,  and  then 
reloaded  and  hauled  back  or  hauled  to 
another  plant,  this  process  affects  the 
quality  of  the  product.  That  can  affect 
the  milk's  use  for  fluid  products, 
depending  on  the  amount  of  handling 
involved.  It  can  also  affect  the  quality  of 
cheese  that  can  be  made  from  milk. 

The  second  alternative  is  to  find 
another  pool  plant  that  has  adequate 
pool  sales  and  combine  the  two 
marketing  reports.  If  the  combined 
delivery  percentage  reaches  30  percent 
of  the  total  production  of  the  combined 
supply  plants,  then  both  plants  qualify 
to  participate  in  the  pool.  This  option 
depends  entirely  on  the  pool  supply 
plant's  ability  to  find  another  supplier 
with  adequate  sales  to  cover  the  deficit 
and  one  who  is  willing  to  cooperate  by 
allowing  its  volume  to  be  used. 

The  third  option  available  to  the 
supply  plant  operator  is  to  request  a 
temporary  reduction  in  the  delivery 
requirements.  Paragraph  1124.7  3(c) 
allows  the  director  of  the  Dairy  Division 
to  reduce  or  increase  the  delivery 
percentage  by  10  percent  upon  request. 


A  ter  carefully  reviewing  the 
test  mony  on  this  issue,  it  is  concluded 
thai  the  delivery  requirements  for 
qua  ification  as  a  supply  plant  should 
be  <  ecreased  from  not  less  than  30 
per  :ent  to  not  less  than  20  percent.  In 
vie  \i  of  the  increases  in  milk  production 
anc  the  lower  Class  I  utilization 
per  :entage,  it  is  much  more  appropriate 
to  p  ermanently  change  the  delivery 
reqi  lirements  of  the  order  than  to  rely  on 
teni  jorary  revisions  in  shipping 
per  entages. 

1  le  evidence  shows  that  TCCA  is 
con  mitted  to  meet  the  needs  of  the  fluid 
mai  ket.  For  example,  on  several 
occ  isions  it  has  reduced  its  cheese 
pro  luction  to  supply  loads  of  fluid  milk 
to  t  »e  Portland  market. 

1 IUCA  is  the  largest  Oregon-based 
daii  y  cooperative,  handling 
app  roximately  one-third  of  the  milk 
pro  luced  in  the  State  each  day.  Of  the 
one  and  a  half  million  pounds  of  milk 
handled  daily,  roughly  1.1  million 
poi  nds  are  used  to  produce  cheese  for 
the  retail  market  and  400,000  pounds 
arephipped  to  the  Portland  market  for 
sal^to  Class  I  milk  handlers. 

1  le  lower  shipping  percentage  for 
poc  1  supply  plants  will  not  jeopardize 
the  needs  of  the  fluid  market, 
par  icularly  with  the  provision  now  in 
the  order  that  permits  the  Director  of  the 
Dai  -y  Division  to  increase  the 
per  :entage  on  short  notice  should 
ad(  itional  shipments  become  necessary. 
Th(  lower  percentage  will,  however, 
per  nit  milk  that  has  been  historically 
ass  >ciated  with  this  market  to  continue 
to  ]  articipate  in  the  marketwide  pool 
anc ,  for  this  reason,  it  should  be 
adc  pted. 

C  ne  comment  letter  was  received 
wit  1  respect  to  this  part  of  the 
reo  )mmended  decision.  Darigold  Farms 
stal  ed  that  it  was  pleased  witb  the 
adc  ption  of  this  proposal  and  luged  that 
it  h  3  implemented. 

a   Status  of  a  milk  plant  operated  by 
a  S  ate  institution  under  the  Pacific 
No  thwest  order 

1  he  Pacific  Northwest  order  should 
be  I  tmended  to  provide  that  a  milk  plant 
op«  rated  by  a  State  institution,  but 
wh  ch  is  not  exempt  from  the  provisions 
api  licable  to  a  producer-handler,  may 
rec  iive  up  to  an  average  of  1,000 
poi  nds  per  day  of  Class  I  milk  from 
ful  y  regulated  handlers. 

"Ine  order  currently  provides  that 
"ai  y  State  institution  shall  be  a 
pre  ducer-handler  exempt  firom  the 
pre  i^isions  of  this  Section  and 
§§    124.30  and  1124.32  with  respect  to 
mil  k  of  its  own  produc:tion  and  receipts 
fro  n  pool  plants  processed  or  received 
for  consumption  in  State  institutions 
anq  with  respect  to  movements  of  milk 


to  or  from  a  pool  plant."  Thus,  a  State 
institution  plant  may  buy  bulk  milk  or 
packaged  milk  products  as  Class  I  milk 
without  limits  from  pool  plants  for  use 
in  State  institutions.  If  such  a  plant  has 
sales  to  outlets  other  than  State 
institutions,  a  limit  on  such  purchases 
of  100  pounds  per  day  average  is 
applicable,  and  the  plant  must  file 
reports,  the  same  as  any  other  producer- 
handler. 

The  Washington  State  Department  of 
Corrections  proposed  amending  the 
producer-handler  and  nonpool  plant 
provisions  to  provide  total  exemption 
from  all  provisions  of  the  order  for  "a 
plant  owned  and  operated  by.a  State 
institution  or  establishment  which 
processes  or  packages  fluid  milk 
products." 

The  witness  for  the  proponent 
testified  that  because  the  Department  of 
Correcrtions  buys  milk  products  &t)m 
pool  plants,  there  is  a  continuing 
conflict  between  the  State  law  under 
which  the  prison  dairy  is  operated,  and 
the  Federal  order's  definition  of  a 
producer-handler.  He  explained  that 
under  Chapter  72,  Correction  Reform 
Act  of  1981,  Revised  Code  of 
Washington,  the  Washington  State 
Reformatory  Dairy  (WSRD)  is  mandated 
to  "(1)  provide  a  work  training  program 
for  inmates,  (2)  imitate  private  industry 
as  much  as  possible  and  thereby  be  self- 
supporting,  and  (3)  provide  quality 
products  to  government  and  nonprofit 
agencies  at  or  below  market  prices." 
Thus,  the  WSRD  is  allowed,  under  the 
State  law,  to  buy  whatever  milk 
products  it  needs  in  order  to  serve  its 
clients.  Such  purchases  have,  on 
occasion,  exceeded  the  quantity  that  a 
producer-handler  is  allowed  to  acquire 
under  the  Pacific  Northwest  order, 
according  to  the  testimony. 

The  only  other  witness  that  testified 
in  favor  of  the  proposal  represented  the 
Oregon  Department  of  Corrections. 
Under  cross  examination,  he  indicated 
that  there  are  no  Oregon  statutes  that 
apply  to  the  Department  of  Corrections' 
dairy  facility.  On  the  other  hand,  he  also 
indicated  that  the  Dairy  is  prohibited 
from  selling  to  the  private  sector. 

The  proposal  to  exempt  State 
institutions  was  opposed  by  one 
proprietary  handler  and  by  three 
cooperative  asscx:iations.  The  principal 
thrust  of  the  opposition  testimony  was 
that  adoption  of  the  proposal  would 
open  the  door  for  State  institutions  to 
compete  against  fully  regulated  handlers 
for  Class  I  and  Class  n  sales,  and  that 
the  State  institutions  would  have  a 
competitive  advantage  by  being 
exempted  from  the  Federal  order  pricing 
and  pooling  regulations. 
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The  proposal  to  totally  exempt  a  plant 
operated  by  a  State  institution  should 
not  be  adopted  because  it  would  make 
it  possible  for  the  op>eretions  to  compete 
for  commercial  sales  against  fully 
regulated  handlers.  On  the  other  hand, 
there  app>ears  to  be  a  need  to  provide 
some  relief  from  the  very  limited 
amount  of  Class  I  fluid  milk  products 
that  such  a  plant  may  receive  from  pool 
plants  under  the  producer-handler 
provisions  of  the  order. 

After  reviewing  the  testimony  on  this 
issue,  it  is  concluded  that  a  State 
institution  that  is  not  exempt  from  the 
producer-handler  limits  on  receipts  of 
milk  from  pool  plants  should  be  able  to 
receive  more  fluid  milk  products  from 
pool  sources  than  the  amount  allowed 
for  other  producer-handlers. 

The  evidence  shows  that  the  WSRD 
has  had  problems  in  conducting  its 
operation  in  accord  with  its  operating 
mandate  while,  at  the  same  time, 
staying  within  the  limits  that  the  order 
places  on  receipts  by  a  producer- 
handler. 

The  current  limit  on  receipts  of  fluid 
milk  products  from  pool  plants  by  a 
producer-handler  has  been  in  effect  for 
many  years  (Official  Notice  is  taken  cf 
the  Order  Amending  The  Order 
Regulating  The  Handling  Of  Milk  In  The 
Pirget  Sound,  Washington,  Marketing 
Area,  effective  September  1, 1959.  as 
published  in  the  Federal  Register  on 
July  29.  1959.  beginning  at  page  6027). 

While  this  proceeding  does  not  deal 
with  prcxlucer-handlers  as  such,  it  is 
clear  that  the  100  pounds  per  day  limit 
as  applied  to  a  State  institution  is 
unreasonably  low.  This  is  clearly 
demonstrated  in  the  testimony  that  in 
the  last  five  years  the  number  of  inmates 
in  the  Washington  State  Department  of 
Corrections  institutions  has  increased 
from  6,000  to  10,000  inmates,  and  that 
growth  to  12,000  is  expected  in  the  next 
three  years.  Since  the  Department  of 
Corrections  is  authorized  to  purchase 
products  that  it  does  not  prcxess  or 
manufacture,  the  need  for  greater 
supplemental  purchases  is  clear. 
Accordingly,  a  State  institution  milk 
plant  should  be  permitted  to  receive  an 
average  of  1,000  jwunds  per  day  of  Class 
I  fluid  milk  products  from  i>ooI  plants 
during  the  month.  However,  no  change 
in  the  limit  should  be  provided  for 
producer-handlers  that  are  not  State 
institutions. 

In  commenting  on  the  Department's 
handling  of  Issue  Na  3,  Darigold  Farms, 
the  only  i>arty  commenting  on  this 
issue,  indicated  that  it  supported  the 
I>osition  reached  in  the  recommended 
decision. 


4.  Plant  location  adjustments  for 
Yakima  County,  Washington,  under  the 
Pacific  Northwest  order. 

The  proprasal  to  ciiange  the  location 
adjustment  (No.  3  in  the  Notice  of 
Hearing)  on  all  producer  milk  received 
at  plants  in  Yakima  County  in  Federal 
Milk  Order  124  is  denied. 

The  order  defines  zones  for  the 
purpose  of  determining  l(x:ation 
adjustments.  The  order  currently  states 
that  Yakima  County.  Washington,  is  in 
Zone  4,  which  has  a  15  cents  per 
hundredweight  location  adjustment. 

Darigold  Farms  propwseci  a  decrease 
in  the  location  adjustment  from  15  cents 
per  hundredweight  to  6  cents  per 
hundredweight,  a  change  of  9  cents. 
Accordingly.  Yakima  County  would 
move  from  Zone  4  to  Zone  2. 

The  witness  for  the  proponent 
testified  that  the  theory  behind  a 
location  adjustment  is  to  be  able  to 
attract  producer  milk  from  outlying 
areas  to  market  centers  or  alternatively 
to  attract  packaged  milk  from  a  pool 
plant  located  in  outlying  areas.  The 
Pacific  Northwest  order  has  four  market 
centers:  Portland,  Oregon;  Eugene, 
Oregon;  Seattle.  Washington;  and 
Spokane,  Washington.  Yakima  County 
is  roughly  in  the  center  of  the  triangle 
formed  by  Portland.  Seattle,  and 
Spokane. 

The  witne.ss  noted  that  the  Pacific 
Northwest  Order  has  relatively  low 
Class  I  utilization,  about  35  p)€rcent. 
There  is  more  than  an  adequate  supply 
of  bulk  milk  to  serve  both  fluid  and 
manufacturing  markets.  He  also  pointed 
out  that  in  a  low  utilization  market  such 
as  Pacific  Northwest,  lcx:ation 
adjustments  are  seldom  needed.  There 
has  been  no  history  of  handlers  in  the 
Pacific  Northwest  market  not  being  able 
to  obtain  bulk  milk. 

The  witness  testified  that  Darigold 
was  not  proposing  the  elimination  of 
location  adjustments,  but  rather  to 
maintain  the  status  quo  for  all  the  other 
fluid  milk  handlers  in  the  market.  The 
only  fluid  plant  that  would  be  affected 
is  the  Darigold  plant  in  Yakima  County, 
which  would  pay  an  added  nine  cents 
per  himdredweight. 

The  witness'  testimony  drew  a 
parallel  between  Yakima  Comity, 
Washington,  and  Whatcom  County.  The 
two  counties  are  very  similar,  he  noted, 
in  that  there's  a  large  c:oncentration  of 
milk  in  a  small  area.  Moreover,  both 
plants  are  loc:ated  outside  major  market 
centers,  and  both  counties  have  small 
fluid  operations  which  serve  the  county 
area  but  not  the  market  centers. 

The  witness  for  the  proponent 
testified  that  the  proposal  was  being 
made  because  of  the  opening  of  the 
Darigold  plant  in  Sunnyside  in 


December  of  1991.  The  plant  was 
needed  to  help  balance  the  increased 
production  in  the  Pacific  Northwest  and 
the  increase  of  milk  in  Yakima  County. 
Comparing  December  of  1980  to 
December  of  1990.  Yakima  County 
dairymen  increased  their  deliveries  of 
producer  milk  from  18.9  million  pounds 
to  49.7  million  pounds  per  month.  The 
Yakima  County  producers  currently 
account  for  13.5  percent  of  the  milk 
marketed  in  the  Pacific  Northwest  order. 

The  witness  noted  that,  prior  to  the 
opening  of  the  Darigold/Sunnyside 
plant,  the  milk  from  Yakima  County  was 
sent  to  plants  in  Seattle  and  Chehalis. 
Washington,  which  have  no  Icxration 
adjustment.  No  lcx:ation  adjustment  was 
needed  since  milk  production  increases 
in  western  Washington  are  exp)ected  to 
keep  all  plants  full. 

Tne  witness  testified  that  the  15-cent- 
per-hundred weight  location  adjustment 
at  Sunnyside.  in  effect,  constitutes  a 
"{)enalty"  to  the  Darigold  producers 
who  financed  the  Sunnyside  plant, 
which  was  needed  by  all  producers  to 
ensure  outlets  for  all  milk  produced  in 
the  marketing  area.  Had  the  plant  not 
been  buih,  disorderly  market  op>erations 
surely  would  have  developed,  he  said. 
The  witness  argued  that  this  "p)enalty" 
is  unnecessary  because  hauling  costs 
will  move  the  milk  to  market  centers 
without  location  adjustments.  He 
pointed  out,  for  example,  that  Darigold's 
hauling  costs  from  Sunnyside  to 
Spokane,  the  closest  market  center,  is  76 
cents  per  hundredweight  for  a  distance 
of  120  miles,  or  .6  cents  p>er  mile.  In 
comparison,  the  proposed  decrease  from 
15  cents  to  6  cents  would  move  the  milk 
only  about  15  miles  at  the  .6-cent-per- 
hundredweight  cost. 

The  witness  testified  that  for  any 
producer  farm  located  closer  to  Spokane 
than  to  Sunnyside.  it  is  cheaper  to  move 
milk  to  Spokane  than  to  Sunnyside  even 
with  no  location  adjustment.  Reducing 
the  location  adjustment  to  six  cents 
merely  moves  the  geographic  break-even 
point  15  miles  closer  to  Sunnyside  and 
enlarges  by  the  same  15  miles  the  area 
from  which  Spokane  pool  plants  can 
readily  attract  milk. 

The  witness  testified  that  within  the 
original  area,  without  the  15-mile 
adjustment,  there  already  is  enough 
milk  to  satisfy  the  needs  of  Spokane 
I>ool  plants,  so  there  is  no  need  to 
provide  a  further  incentive  to  move  milk 
that  is  located  in  that  15-mile  area  closer 
to  Sunnyside.  The  Sunnyside  milk  also 
can  and  does  supply  Seattle  p>ool  plants 
and  could  service  plants  in  Portland  and 
Spokane.  A  similar  analysis  shows  that 
there  is  far  more  milk  in  the  areas  closer 
to  Seattle  and  Portland  than  needed  by 
pool  plants  in  those  areas.  Therefore, 
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the  15-raile  incentive  which  the  6-cent 
location  adjustment  represents  is  not 
really  needed  as  an  incentive  to  move 
milk  to  those  market  centers.  The 
witness  noted  that  the  combination  of 
some  Yakima  Valley  milk  that  is  s-orplus 
to  the  Sunny<?;de  plant's  cspacity,  plus 
the  western  Washington  milk,  is 
adequately  supp'ying  the  needs  of  all 
the  plants  in  ve^'em  Washir,g*.cn. 

Three  other  witnesses  testififi  on 
Proposal  No.  3.  The  witnesses  for 
Portland  Independent  Milk  Producers 
Association  end  C!>Tnpia  Cheese 
Ccn^pany  were  opposed  to  Frcposul  No. 
3,  and  the  witness  from  b-.land 
Northwest  Dairies,  Inc.,  also  expressed 
reser\'ations.  Two  briefs  discussing 
Proposal  No.  3  were  Filed,  one  by 
Darigold  Farms  in  favor  of  the  proposal, 
and  one  by  Portland  Independent  Milk 
Producers  Association  opposed  to  the 
propos&l. 

Portland  Independent  Milk  Producers 
Association  opposed  Proposal  No.  3  to 
change  the  zone  classiiicatiGn  for  plants 
in  Yakima  County  from  Zone  4  to  Zone 
2  to  reflect  the  same  location  adjustment 
that  Whatcom  County  currently  enjoys. 
The  witness  testified  that  the  theory 
behind  a  location  adjustment  is  to  be 
able  to  attract  producer  milk  from 
outlying  areas  to  market  centers.  He 
pointed  out  that  the  proposed  zone 
change  in  the  proposal  appears  to  have 
the  opposite  effect  in  that  it  would 
increase  the  return  to  producers 
delivering  milk  to  plants  located  in 
Yakima  County. 

The  witness  noted  that  increased 
returns  could  send  two  signals.  One 
signal  is  that  there  is  actually  an 
additional  demand  for  fluid  milk  to  be 
delivered  to  Yakima  County,  which  is 
not  believed  to  be  the  case.  There 
appears  to  be  more  than  an  adequate 
supply  of  milk  for  the  Yakima  County 
fluid  operations.  The  second  signal  sent 
to  producers  when  there  is  a  situation 
of  increasing  returns  is  to  increase 
production.  The  witness  did  not  feel 
that  either  of  these  signals  is  appropriate 
in  light  of  the  theory  behind  a 
functioning  location  adjustment 
program  or  the  already  increasing 
supplies  of  milk  surplus  to  fluid  market 
needs  in  these  areas. 

The  witness  also  expressed  concern 
that  there  is  an  increasing  imbalance 
between  freight  costs  of  milk  produced 
in  the  Yakima  Valley  area  and  delivered 
to  local  plants  and  that  milk  which 
moves  up  to  200  miles  to  the  market 
center.  He  argued  that  acceptance  of 
Proposal  No.  3  further  accentuates  the 
potential  imbalance.  The  witness  stated 
that  it  was  their  understanding  that 
Yakima  County  is  the  tjrpe  of  market 
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situat  on  that  a  location  differential 
progr  im  is  designed  to  protect. 

In  (  omparing  Whatcom  County  to 
Yaki:  la  County  in  this  proposal,  the 
witne  ;s  extended  that  comparison  by 
quotii  [g  from  the  1988  final  decision  (53 
FR  4^  lfi5]  ^^hich  m.erged  the  Oregon- 
Wash  r.gtcn  and  Puget  Sound-Inland 
f  edei  \\  miik  orders  into  the  Pacific 
North  A'est  order  and  established  the 
curre  it  locution  adjustment  program 
undt'i  the  merged  order. 

Pro;  onents"  arg^jnents  for  reducing  the 
prpser  t  six  cent  location  adjustment  at 
loc3ti(  ns  in  Whatcom  Couniy,  Washington, 
are  les  ;  persuasive.  The  location  adjustment 
shoul;  not  be  reduced.  One  reason  given  for 
such  E  reduction  was  that  the  nearby 
manul  icturing  plant  in  LjTiden  provides  an 
outlet  or  milk  surplus  to  the  market's  fluid 
needs  vhiie  location  adjustments  are  still 
nfredoi   at  locations  in  southern  and  central 
Orego  I  and  central  Washington  precisely 
becau!  e  no  nearby  manufacturing  plant  exists 
to  pro  ide  an  outlet  for  surplus  milk 
produi  ed  in  these  areas.  In  fact,  the  situation 
thus  d  'scribed  by  the  Darigold  witness 
shoulc  result  in  a  greater  location  adjustment 
for  Wl  atcom  County,  for  instance,  than 
Jackso  1  County,  Oregon.  The  receipt  of  milk 
at  a  mi  nufacturing  plant  located  in  an  area 
of  hea  y  milk  production  at  some  distance 
from  t  le  market's  center  is  the  classic 
situati  )n  to  which  location  adjustments  were 
desigr  ;d  to  apply.  Prices  paid  for  sudi  milk 
are  ad  Listed  downward  for  location  to 
compt  asate  for  the  fact  that  the  milk  has  not 
been  h  juled  to  distant  bottling  plants  but 
insteai   has  been  shipped  a  relatively  short 
distan  ;e  at  a  significantly  lower  hauling  cost 

Th<  Mitness  quoted  another  passage 
from  mat  decision  where  it  states, 

these  i  larkets,  with  manufacturing  plants 
locate*  in  heavy  production  areas  distant 
from  n  lost  distributing  plant  locations,  are 
more  c  omparable  to  the  situation  of  Whatcom 
Count  ■.  Such  increases,  that  update  location 
adjust]  nents  to  correspond  to  the  significant 
increa  es  in  hauling  costs  that  have  been 
experi  meed  since  most  location  adjustment 
provis  ons  were  written,  are  actually  the  only 
means  of  "modernizing"  locadon 
adjust  nents.  M  is  very  possible  that  it  would 
be  apF  ropriate  to  modernize  or  increase  the 
locatic  n  adjustment  at  Whatcom  County  as 
urged  i>  North*vest  Independent  Milk 
Produi  ers  Association  and  Carnation 
Compi  ny.  However,  there  is  inadequate  data 
and  te  timony  in  the  record  of  this 
procee  ding  to  determine  an  appropriate 
chang<  in  the  level  of  location  adjustment  for 
Whatc  )m  County. 

The  witness  pointed  out  that  the  same 
thear  underlying  the  1988  decision 
relati'  etc  Whatcom  County  is 
appli(  able  to  Proposal  No.  3,  and 
expre  ised  the  view  that  based  on  the 
curret  t  harmonious  relationships 
withii  I  the  mai^cetplace,  ti»e  15-cent 
locatii  m  adju9tm«it  should  be 
maint  lined  if  location  adjustments  ai« 


going  to  continue  to  be  recognized 
within  this  Federal  order. 

OljTnpia  Cheese  Company  opposed 
Proposal  No.  3  relative  to  changing  the 
zone  classification  for  plants  in  Yakima 
County  from  Zone  4  to  Zone  2  to  reflect 
the  same  location  adjustment  as 
Whritcom  County.  The  witness  testified 
that  Oiynipia  Cheese  Company 
currently  procur3s  a  substantial  portion 
of  its  milk  supply  in  Yakima  County. 
That  milk  has  to  be  shipped  over  the 
mountains  in  order  to  get  to  western 
Washington  where  its  plant  is  located. 
The  company  subsidizes  part  of  those 
hauling  costs.  The  witness  maintains 
thst  the  proposed  reduction  in  the 
location  adjustment  in  Yakima  County 
will  further  add  to  milk  costs  because  in 
order  to  keep  the  milk  supply  from  that 
county,  hauling  co.sts  will  have  to  be 
subsidized  further  by  the  same  amount 
as  the  reduction  in  the  location 
adjustment  in  order  to  stay  competitive 
in  milk  procurement  in  that  region. 

The  witness  testified  that  Olympia 
Cheese  Company's  suppliers  are  going 
to  be  competing  precisely  against  those 
suppliers  in  tlie  Yakima  County  area, 
forcing  them  to  come  up  wiih  the  same 
amount,  even  though  its  suppliers  go 
across  the  mountains  to  western 
Washington.  The  witness  contends  that 
if  its  suppliers  were  breaking  even 
before  with  respect  to  hauling  cost,  with 
the  adoption  of  Proposal  No.  3  tbey 
would  be  nine  cents  worse  off. 

The  Olympia  Cheese  Company's 
witness  stated  that  a  location 
adjustment's  traditional  role  is  to  reduce 
the  payment  to  individual  farmers  for 
any  milk  that  stays  in  the  county — i.e., 
that  milk  which  is  not  shipped  to  a 
heavily  populated  area.  This  provides  a 
disincentive  and  promotes  the  shipment 
of  milk  from  high  production/low  . 
population  areas  to  high  population 
areas.  The  witness  stated  that  in  the  case 
of  Proposal  No.  3,  it  appears  the  location 
adjustment  is  doing  the  opposite  of 
intended,  in  the  sense  that  all  of  a 
sudden  the  incentive  is  reduced, 
therefore  increasir^  the  incentive  far  the 
milk  to  stay  in  Yakima  County.  The 
witness  pointed  out  that  location 
adjustments  are  there  precisely  to 
promote  shipment  of  milk  to  populated 
areas,  and  that  they  were  used  as  a 
mechanism  by  USDA  for  this  purpose. 

Inland  Northwest  Dairies,  Inc.,  also 
expressed  concerns  over  the  adoption  of 
Proposal  No.  3.  The  witness  emphasized 
that  there  has  been  a  very  harmonious 
relationship  in  the  marketplace.  The 
witness  stated  that,  with  the  adoption  of 
Proposal  No.  3.  the  company  mi^t  be 
in  a  much  tougher  position  in  the  future 
to  recruit  milk  from  producers  in  the 
Yakima  Valley,  from  where  80  percent 
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of  its  milk  supply  comes.  He  contended 
that  because  of  competitive  conditions, 
Darigold's  producers  may  not  have  to 
pay  as  mudi  in  the  future  to  get  their 
milk  to  the  Suiuiyside  plant  as  what 
others  would  have  to  pay  to  bring  milk 
from  the  Yakima  region  to  Spokane, 
Washington. 

The  witness  was  further  concerned 
with  adjusting  the  location  allowance 
because  of  the  situation  that  also  exists 
in  Moses  Lake,  where  Safeway  85,  Inc. 
a  pool  plant,  has  a  15-cent  location 
adjustment.  He  stated  that  reducing  the 
location  adjustment  in  Yakima  County 
could  create  some  disparity  in  the 
marketplace  because  Safeway  is 
definitely  competition.  The  witness 
emphasized  that  the  majority  of  its  milk 
comes  from  the  Yakima  and  Benton 
County  region  and  that  in  the  long-term 
there  may  be  some  inequities  should  the 
amount  charged  Darigold  producers  in 
the  future  be  adjusted  by  the  location 
adjustment  in  Proposal  No.  3. 

The  purpose  and  intention  of  location 
adjustments  is  to  provide  the  incentive 
to  move  milk  from  one  area  to  another 
for  fluid  uses  only.  Generally  speaking, 
this  means  moving  milk  from  outlying 
production  areas  to  the  more  heavily 
populated  market  centers.  It  is  not  the 
purpose  of  location  adjustments  to 
facilitate  the  movement  of  milk  to  a 
distant  location  for  manufacturing  uses. 

The  witness  for  the  proponent 
testified  that  the  proposal  was  being 
made  because  of  the  opening  of  the 
Darigold  plant  in  Sunnyside  in 
December  of  1991  to  help  balance  the 
increased  production  in  the  Pacific 
Northwest  and  the  increase  of  milk  in 
Yakima  County.  Prior  to  the  opening  of 
the  Darigold/Sunnyside  plant,  milk 
from  Yakima  County  was  sent  to  plants 
in  Seattle  and  Chehalis,  Washington, 
which  have  no  location  adjustment.  The 
witness  testified  that  the  15-cent-per- 
hundredweight  location  adjustment  at 
Sunnyside  in  effect  constitutes  a 
"penalty"  to  the  Darigold  producers 
who  financed  the  Sunnyside  plant.  In 
light  of  this,  however,  Darigold 
producers  now  have  access  to  the  local 
Sunnyside  plant  without  having  to 
incur  the  costs  of  hauling  milk  to  Seattle 
and  Chehalis.  Washington. 

Current  conditions  indicate 
harmonious  relationships  within  the 
marketplace.  The  location  adjustment 
change  proposed  is  not  needed  to 
prevent  disorderly  marketing  conditions 
in  Yakima  County  or  anywhere  within 
the  marketplace.  Fluid  milk  needs  are 
being  more  than  adequately  met.  and 
there  appears  to  be  no  need  to 
encourage  production  of  milk  in  the 
Pacific  Northwest  market  by  increasing 
the  level  of  returns  to  producers. 


In  conclusion,  we  find  no  compelling 
reason  to  reduce  the  location  adjustment, 
in  Yakima  County  based  on  this  record. 
Yakima  County  should  remain  in  Zone 
4  with  a  15-cent-per-hundred weight 
location  adjustment. 

While  no  exception  was  taken  to  this 
conclusion,  two  cooperative 
associations  did  comment  on  it. 
Portland  Independent  Milk  Producers 
Association  (PIMPA)  stated  that  the 
department  was  correct  in  denying  the 
proposal,  while  Darigold  Farms  wrote 
that  it  was  "puzzled"  by  the 
department's  rationale  in  denying  the 
proposal  and  would  Uke  to  revisit  the 
issue  of  location  adjustments  at  a  future 
hearing. 

It  was  stated  in  the  recommended 
decision  that  the  record  evidence 
indicated  there  was  no  need  to  move 
milk  for  fluid  use  from  Yakima  County 
to  any  of  the  population  centers  in  this 
market:  i.e.,  Seattle,  Portland,  Eugene  or 
Spokane.  However,  PIMPA  points  out  in 
their  exception  that  a  significant  amoimt 
of  their  Yakima  County  milk  does,  in 
fact,  move  to  a  number  of  handlers  in 
one  or  more  of  these  population  centers, 
and  this  point  is  supported  by  record 
evidence.  Consequently,  it  cannot  be 
concluded  on  the  basis  of  this  record 
that  location  adjustments  are  no  longer 
necessary  in  this  market. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 


General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  Orders  124  and 
135  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 


(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 

S)rice  of  feeds,  available  supplies  of 
eeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  respective  marketing 
areas,  and  the  minimum  prices  specified 
in  the  tentative  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  conunercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreements  and  Order 
Amending  the  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk,  in  the 
Pacific  Northwest  and  Southwestern 
Idaho-Eastern  Oregon  marketing  areas, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclu.sions.  It 
is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Referendum  Order  To  Determine 
Producer  Approval  for  the 
Southwestern  Idaho-Eastern  Oregon 
Order;  Determination  of  Representative 
Period;  and  Designation  of  Referendum 
Agents 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or 
before  the  30th  day  after  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300-311),  to 
determine  whether  the  issuance  of  the 
order  as  amended  and  as  hereby 
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proposed  to  be  amended,  regulating  the 
handling  Ofixnfk  in  the  Sou3nv%tem 
Idaho-Eastern  Oregon  marketing  area  is 
approved  or  favored  by  producers,  as 
denned  under  ihe  terms  of  eadi  of  the 
orders — ss  amended  and  as  hereby 
proposed  to  be  amended — who  during 
the  representative  period  were  engaged 
m  the  production  of  milk  for  sale  within 
the  Southwestern  Idaho-Eastern  Oregon 
marketing  area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  September  1993.  The 
agent  of  the  Secretaiy  to  conduct  the 
referendum  is  James  R.  Daugherty, 
market  administrator  of  the 
Southwestern  Idaho-Eastern  Oregon 
order. 

Determiiutioa  of  Producer  Approval 
and  Representative  for  the  PaciSc 
Northwest  Order 

September  1993  is  hereby  determined 
to  be  the  representative  penod  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Pacific  Northwest  maiieting  area  is 
approved  or  favored  b^  producers  as 
defined  under  the  terms  of  the  order  (as 
amended  and  as  hereby  proposed  to  be 
amended)  who  dinring  the  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  within  the  Pacific 
Northwest  marketing  area. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
113S 

Milk  marketing  orders. 

Dated:  February  9, 1994. 
Patricia  Jeasen, 

Acting  Assistant  Secretary,  hdarketing  and 
Inspection  Services. 

Order  Aonndiag  the  Orders  Kegulating 
the  Hudling  of  Milk  in  the  Pacific 
Nortfawest  and  Soutiiwestem  Idaho- 
Eastern  Oregoa  Marketing  Areas 

This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met 

Findings  and  Detenninalions 

The  Rnrfingc  ,and  determinations 
hereinafter  set  forth  supi^ement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  F/ndifngs.  A  public  bearing  was 
held  upon  certain  proposed 
amencnneats  to  (he  tentative  maiketing 
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agre4  ments  and  to  the  orders  ngulatiag 
ttxe  1  andling  af  milk  in  the  Pacific 
Nort  iwestAnd  Southwestern  Idaho- 
Easti  m  Oregon  mmketing  areas.  The 
hear  og  was  held  pursuant  to  the 
prov  sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937<  as  amended  (7 
601-674},  and  the  applicable 
"  practice  and  procedure  (7  CFR 
)00). 
n  the  basis  of  the  evidence 
intra  iuced  at  such  hearing  and  the 
recoi  d  thereof,  it  is  found  that: 
(li  The  said  orders  as  hereby 
amei  ded.  and  all  of  the  terms  and 
con($tions  thereof,  will  tend  to 

the  declared  policy  of  the  Act; 
The  pcrity  prices  of  milk,  as 
detei  mined  pursuant  to  section  2  of  the 
ire  not  reasonable  in  view  of  the 
of  feeds,  available  supplies  of 
,  and  other  economic  conditions 

affect  market  supply  and  demand 
ilk  in  the  said  marketing  areas;  and 
inimum  prices  specified  in  the 
ordei  s  as  hereby  amended  are  such 
prict  5  as  will  reflect  the  aforesaid 
facto  rs.  insTU^  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
pubi  c  interest;  and 

(3)  The  said  orders  as  hereby 
amei  ded  regulate  the  handling  of  milk 
in  th )  same  manner  as,  and  are 
appl  cable  only  to  persons  in  the 
resp(  ctive  classes  of  industrial  or 
comi  oercial  activaty  specified  in, 
marl  eting  agreements  upon  which  a 
hear  ng  has  been  held. 

Ord(  r  Relative  t«  Handling 

It   s  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
banc  ling  of  milk  in  the  Pacific 
Nort  iwest  and  Southwestern  Idaho- 
East<  m  Oregon  marketing  areas  shall  be 
in  conformity  to  and  in  compliance  with 
the  t  trms  and  ccxiditions  of  the  orders, 
as  an  lended,  and  as  hereby  amended,  as 
folio  vs: 

Th  9  provisions  of  the  proposed 
marl  eting  agreements  and  order 
amei  ding  the  ordns  contained  in  the 
recoi  amended  decision  issued  by  the 
Actii  ig  Administrator,  Agricultural 
Marl  eting  Service,  on  October  7, 1993, 
and  tublished  in  the  Fedend  Register 
onC  :t6ber  15, 1993  (58  FR  53439],  shall 
be  ai  d  are  the  terms  and  provisions  of 
this  ( irder,  amending  the  orders,  and  are 
set  f(  rth  in  full  herein. 

Fa  'the  reasons  set  forth  in  the 
preai  nble,  title  7.  parts  1124  and  1135, 
are  a  nended  to  read  as  follows: 

PAR  '  1ta4-4«LK  IN  THE  PAOHC 
NOR  rHWESTMARKETINQAIlEA 

1.  lie  authority  citation  forpaxt  1124 
contlnuBS  to  reed  as  follows: 


Authadty:  Sees.  l-»,  46  Stat  31.  as 
amended  (7  U.SjCiS03-fi74). 

S  1124.7  {Amenda«q 

2.  In  the  introductory  text  of 

§  1124.7tb),  the  number  -30"  is  chaneed 
to  "20". 

§1124.9    [Amended] 

3.  In  §  1124.9(c),  the  words  "and 
nonfat  milk  solids"  are  added  blowing 
the  word  "butterfat". 

4.  In  §  1124.10,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

SI  124.10    Pfoducer-Oandier. 

•        '        •  <k  •  • 

(c)  '   •  • 

(2)  The  {Mtxiucer-handler  handles 
fluid  milk  products  from  sources  other 
than  the  milk  production  facilities  and 
resources  specified  in  paragraph  (b)  of 
this  section,  except  as  specified  as 
follows: 

(i)  A  producer-handler,  other  than  a 
State  institution,  may  receive  fluid  milk 
products  from  pool  plants  if  such 
receipts  do  not  exceed  a  daily  average 
of  100  poimds  during  the  month;  and 

(ii)  A  State  institution  that  otherwise 
qualifies  as  a  producer-handler,  but 
which  processes  or  receives  milk  for 
consumption  outside  of  a  State 
institution,  may  receive  fluid  milk 
products  from  pool  plants  if  sudi 
receipts  do  not  exceed  a  daily  average 
of  1,000  pounds  per  day  during  the 
month. 
•        •        •        *        • 

5.  Section  1124.19  is  revised  to  read 
as  follows: 

(1124.19    Product  prices  and  tMJttefM 
dtffefentlaL 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division.  Agricultural 
Marketing  Service,  shall  be  used,  wiiert 
specified,  in  calculating  the  basic 
formula  prices  pursuant  to  §  1124.51. 
The  term  workday  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
UKHith,  of  the  daily  prices  per  pound  of 
Grade  A  (92-score)  butter  on  the  Chicago 
Mercantile  £3«change,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  imtil  the  next  prioe  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  Cheddar  cheese  in  40-pouna  blacks. 
The  prices  used  shall  be  those  of  the 
National  Chaese  Exchange  jGceea  Bay.  • 
WQ,  usiqg  the  prioa  xaportad  aadi  ¥reBk 
as  the  price  for  tha  day  of  tha  Mfioct  and 
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for  each  fcrffowing  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  (rf  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  aifferential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  of  this 
section  from  the  computation  in 
paragraph  (e)(1)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  and  published  by  the  Dairy 
Division; 

(2)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

6.  In  S  1124.30,  paragraphs  (a)(l)(i), 
(ii).  and  (c)(1),  (2)  and  (3)  are  reNised  to 
read  as  follovrs: 

11124.30    Raports  of  receipts  and 
utHtaation. 

•        •        •        •        •     - 

(a)*  •  • 

(!)•'• 

(i)  Milk  received  directly  from 
producers  (including  sudi  handler's 
ovm  production)  and  the  pounds  of 
nonfat  milk  solids  contained  therein; 

(ii)  Milk  received  frt>m  t  cooperative 
assodatkm  pursuant  to  $  1124.0(c)  and 


the  pounds  of  ooofat  milk  solids 
contained  therein; 

•  •  •  a  • 

(c)  •  •  • 

(1)  The  pounds  cftkim  milk, 
butterfat,  end  nonfat  milk  solids 
received  from  producers; 

(2)  The  utilization  of  skim  milk, 
butterfat,  and  nonfat  milk  solids  for 
which  it  is  the  handler  pursuant  to 
§  1124.9(b):  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  and  nonfat  milk  solids 
delivered  to  each  pool  plant  pursuant  to 
§  1124.9(c). 

•  •        •        •        • 

7.  In  S  1124.31,  paragraphs  (aHD.  (b) 
introductory  text,  and  (b)(1)  are  revised 
to  read  as  follows: 

{1124.31    PayroN«»ports. 

•  •        •        •        • 

(a)  •   •   • 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat  and  nonfat  milk  solids 
contained  in  such  milk,  and  the  number 
of  days  on  which  milk  was  delivered  by 
the  producer  during  the  month: 

•  •        •        •        • 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  wishes 
computations  pursuant  to  §1124. 75(a) 
to  be  considered  in  the  computation  of 
its  obligation  pursuant  to  §  1124.75  shall 
submit  its  pa>Toll  for  deHveries  of  Grade 
A  milk  by  dairy  farmers  which  shall 
show: 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 
butterfat  and  nonfat  milk  solids 
contained  in  such  milk; 

8.  Section  1124.32  is  revised  to  read 
as  follows: 

S1 124.32    Othw reports. 

In  addition  to  the  reports  required 
pursuant  to  §§1124.30  and  1124.31. 
each  handier  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligations  under  the 
order. 

9.  Section  1124.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

S  1124.41    Shrinkage. 

•  •        •        •        • 

(c)  *  •  •  If  the  operator  of  a  plant  or 
a  commercial  food  processing 
establishment  pursuant  to  §  1124.20 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measiuement  at  the  farm,  and  butterfat 
tests  and  nonfat  milk  solids  detanained 
from  farm  bulk  tank  samples,  the 


applicaUs  peioentage  under  this 
paiagra[&  for  the  oooperatiTS 
association  shall  be  zero. 

40.  The  center  heeding  pivoeding 
§  1124.50  is  revised  to  read  "Class  and 
Component  Prices". 

11.  Section  1124.50  is  revised  to  read 
as  follows: 

f1l24J0   Class  and  component  prices. 

The  class  and  component  prices  for 
the  month,  per  hundredwei^t  cm*  per 
pound,  shall  be  as  follows: 

(a)  The  Class  I  price,  subject  to  the 
provisions  of  S  1124.52.  shall  be  the 
basic  formula  price  defined  in  §  1124.51 
for  the  second  preceding  month  plus 
$1.90. 

(b)  The  Class  n  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The  Class  II 
price  shall  be  the  basic  Class  n  formula 
price  computed  pursuant  to  §  1124.51(b) 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(1)  of  this  section  exceeds  the  value 
computed  pursuant  to  par^raph  (b)(2) 
of  this  section,  plus  any  amount  by 
which  the  basic  Class  U  formula  price 
for  the  second  preceding  month, 
adjusted  pursuant  to  paragraphs  (b)(1) 
and  (bK2)  of  this  section,  was  less  than 
the  Class  III  price  for  the  second 
preceding  month: 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1124.51(a)  and  add  25  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (bHl)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

§  1124.51(b). 

(c)  The  Class  III  price  shall  be  the 
basic  formula  price  for  the  month. 

(d)  The  aass  UI-A  price  for  the 
month  shall  be  the  average  Western 
States  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent 

(e)  The  skim  milk  price  per 
hundredweight  shall  be  the  basic 
formula  price  for  the  month  pursuant  to 
§  1124.51(a)  less  an  amount  computed 
by  multi{^ying  the  butterfat  diffmntial 
computed  pursuant  to  §  1124.10(e)  by 
35. 

(f)  The  ^ttai^  pnoe  per  pound  shall 
be  the  total  of: 


(1)  The  skim  price  computed  in 
paragraph  (e)  of  this  section  divided  by 
100;  and 

(2)  The  butterfat  diffierential 
computed  pursuant  to  §  1124.19(e) 
multiphed  by  10. 

(g)  The  nonfat  milk  solids  price  per 
pound  shall  be  computed  by  subtracting 
the  butterfat  price,  multiplied  by  3.5, 
from  the  basic  formula  price  and 
dividing  the  result  by  the  average 
percentage  of  nonfat  milk  solids  in  the 
milk  on  which  the  basic  formula  price 
is  based,  as  announced  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  cent. 

12.  Section  1124.51  is  revised  to  read 
as  follows: 

S 1 124.51    Basic  fonnula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 

§  1124.19(e). 

(b)  The  basic  Class  11  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1124.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1124.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
In  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  imder  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 


shall  I  e  the  sum  of  the  following 
comp  itations: 

(A)  Multiply  the  butter  price  by  the 
yield  actor  used  under  the  Price 
Supp<  rt  Proeram  for  butter,  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Supp<  rt  Program  for  nonfat  dry  milk. 

(2J   )etermine  the  amounts  by  which 
the  gr  iss  value  per  himdredweight  of 
milk )  sed  to  manufacture  cheddar 
chees(  \  and  the  gross  value  per 
hund]  sdweight  of  milk  used  to 
manu  acture  butter-nonfat  dry  milk  for 
the  fii  St  15  days  of  the  preceding  month 
exceei  I  or  are  less  than  the  respective 
gross  ralues  for  the  first  15  days  of  the 
secon  1  preceding  month. 

(3)  I  ilompute  weighting  factors  to  be 
applii  d  to  the  changes  in  gross  values 
deten  lined  pursuant  to  paragraph  (b)(2) 
ofthi!  section  by  determining  the 
relati^  e  proportion  that  the  data 
inclu<  ed  in  each  of  the  following 
parag  aphs  is  of  the  total  of  the  data 
repres  ented  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  C  iombine  the  total  American  cheese 
prodi  ction  for  the  States  of  Minnesota 
and  V  isconsin,  as  reported  by  the 
Statis  ical  Reporting  Service  of  the 
Depai  tment  for  the  most  recent 
prece  ling  period,  and  divide  by  the 
yield  actor  used  under  the  Price 
Suppi  irt  Program  for  cheddar  cheese  to 
deten  line  the  quantity  of  milk  used  in 
the  pi  oduction  of  American  cheddar 
chees  j;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
prodi  ction  for  the  States  of  Minnesota 
and  V  'isconsin,  as  reported  by  the 
Statis  ical  Reporting  Service  of  the 
Dcpai  tment  for  the  most  recent 
prece  ling  period,  and  divide  by  the 
yield  Factor  used  under  the  Price 
Supp  )rt  Program  for  nonfat  dry  milk  to 
deten  nine  the  quantity  of  milk  used  in 
the  pi  oduction  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
chan;  es  in  gross  values  per 

hund  edweight  of  milk  determined 
pursu  ant  to  paragraph  (b)(2)  of  this 
sectic  n  in  accordance  with  the  relative 
prop(  rtions  of  milk  determined 
pursu  ant  to  paragraph  (b)(3)  of  this 
sectic  n. 

S112^.S1a    [Removed] 

13.  Section  1124.51a  is  removed. 

14.  Section  1124.53  is  revised  to  read 
as  fol  ows: 

S 11 2^  .53    Announcement  of  class  and 
comp  ment  pricss. 

Thi  I  market  administrator  shall 
annoi  ince  publicly: 

>n  or  before  the  5th  day  of  each 
,  the  Class  I  price  for  the 


(a) 
mont  1 


following  month  and  the  Class  III  and 
Qass  ni-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  n  price  for  the 
following  month;  and 

(c)  On  or  before  the  5th  day  after  the 
end  of  each  month,  the  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat,  and  the  nonfat  milk  solids 
price. 

15.  The  center  heading  preceding 

§  1124.60  is  revised  to  read  "Differential 
Pool  and  Handler  Obligations". 

16.  Section  1124.60  is  revised  to  read 
as  follows: 

§  1 1 24.60    Computation  of  handlers' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1124.9(a)  with  respect  to 
each  of  the  handler's  pool  plants,  and 
for  each  handler  described  in  §  1124.9 
(b)  and  (c),  an  obligation  to  the  pool  by 
combining  the  amoimts  computed  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  Class  I  pursuant  to  §  1124.44  by 
the  difference  between  the  Class  I  price, 
adjusted  pursuant  to  §  1124.52,  and  the 
Class  in  price; 

(b)  Multiply  the  pounds  of  producer 
milk  in  Class  n  pursuant  to  §  1124.44  by 
the  difference  between  the  Class  II  price 
and  Class  III  price; 

(c)  Add  or  subtract,  as  appropriate, 
the  amount  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  III-A  by  the  amount  that 
the  Class  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Multiply  the  pounds  of  skim  milk 
in  Class  I  producer  milk  pursuant  to 

§  1124.44  by  the  skim  milk  price  for  the 
month; 

(e)  Multiply  the  nonfat  milk  solids 
price  for  the  month  by  the  pounds  of 
nonfat  milk  solids  associated  with  the 
pounds  of  producer  skim  milk  in  Class 
n  and  Class  ni  during  the  month.  The 
pounds  of  nonfat  milk  solids  shall  be 
computed  by  multiplying  the  producer 
skim  milk  pounds  so  assigned  by  the 
percentage  of  nonfat  milk  solids  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately: 

(0  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§  1 124.44(a)(15),  (b),  and  paragraph 
(0(6)  of  this  section: 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  poimds  of  nonfat 
milk  solids  associated  with  the  skim 
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milk  pounds  assigned  to  Class  II  and  III 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  tlie  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difference  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Class  III  price; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
n  by  the  difierence  between  the  Class  11 
price  and  the  Class  III  price;  and 

(6)  Overage  at  a  nonpool  plant  that  is 
located  on  the  same  premises  as  a  pool 
plant  shall  be  prorated  between  the 
quantity  of  skim  and  butterfat  received 
by  transfer  from  the  pool  plant  and 
other  source  milk  received  at  the 
nonpoo)  plant.  The  pool  plant  operator's 
obligation  to  the  pool  with  respect  to 
such  overage  will  be  computed  by 
adding  the  prorated  pounds  of  skim 
milk  and  butterfat  to  the  amounts 
assigned  pursuant  to  §  1124.44(aKl5) 
andfb); 

(g)  With  respect  to  skim  milk  and 
butterfat  assigned  to  shrinkage  pursuant 
to§1124.44(a)(10)and(b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  pounds  of  nonfat 
milk  solids  associated  wiih  the  skim 
milk  pounds  assigned  to  Class  II  and  HI 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Qass  m  price: 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the  Class  II 
price  and  the  Class  in  price;  and 

(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  nonfat 
milk  solids  and  butterfat  prices; 

(h)  Multiply  the  difference  between 
the  Class  I  price,  adjusted  for  the 
location  of  the  pool  plant,  and  the  Class 

III  price  by  the  combined  pounds  of 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §  1124.43(f)  and 
subtracted  from  Qass  1  pursuant  to 

§  1124.44(a)(8)  (i)  through  (iv),  (vii).  and 
§  1124.44(b),  excluding: 

(1)  Receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(2)  Receipts  of  bulk  concentrated  fltiid 
milk  products  irom  pool  plants,  other 
order  plants,  and  imregulated  supply 
plants:  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  tmder  §  1 124.75 
{b)(4)or(c); 


(I)  Multiply  the  combined  pounds  of 
skim  railk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1124.44(a)(8)  (v) 
and  (vi)  and  §  1124.44(b)  by  the 
difierence  between  the  Class  I  price  at 
the  transferor  plant  and  the  Class  HI 
price; 

(i)  Multiply  the  difference  between 
the  Class  I  and  Class  III  prices, 
applicable  at  the  lcM:ation  of  the  nearest 
nonpool  plant(s)  from  which  an 
equivalent  volume  was  received,  with 
itspsct  to  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  as.signed  to  Class  I  pursuant  to 
§  1124.43(0  and  §  1124.44(a)(8)(v)  and 
the  combined  pounds  of  skim  milk  and 
butterfat  in  receipts  from  an  unregulated 
supply  plara  assigned  pursuant  to 
§  1124.44  (a)(12)  ana  (b),  excluding  such 
ski.Ti  milk  or  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  quantity  disposed  of  to  such 
plant  by  handlers  hilly  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order; 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
combined  pounds  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§1124.43(0; 

(1)  Add  or  subtract,  as  appropriate,  the 
amount  necessary  to  correct  errors 
disclosed  by  the  verification  of  the 
handler's  receipts  and  utilization  of 
skim  milk  and  butterfat  as  reported  for 
previous  months;  and 

(m)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
otlier  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plaht.  Any  applicable  class 
price  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
milk  products  were  made  boia  bulk 
unconcentrated  fluid  milk  products 
received  at  the  plant  during  the  prior 
month. 

17.  Section  1124.61  is  revised  to  read 
as  follows: 


S  1124.61    Computation  of  weighted 
average  differentiai  price. 

A  weighted  average  differential  price 
for  each  month  shall  be  computed  by 
the  market  administrator  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1124.60  (a) 
through  (c)  and  (0  through  (m)  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1124.30  for  the  month 
and  who  made  the  paj-ments  pursuant 
to  §  1124.71  for  the  preceding  month; 

(b)  .\dd  an  amour.t  equal  to  the  total 
value'of  the  location  adjustments 
computed  pursuant  to  §  1124.74; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer  settlement  fund; 

(d)  Divide  the  resulting  amount  bv  the 
sum.  for  all  handlers,  of  tlie  total 
himdredweight  of  producer  milk  and 
the  total  hundredweight  for  which  a 
value  is  computed  pursuant  to 
§1124.60(j);and 

(el  Subtract  not  less  than  4  cents  per 
hundredweight  nor  m.ore  than  5  cents 
per  hundredweight.  The  result  shall  be 
the  weighted  average  differential  price. 

18.  Section  1124.62  is  redesignated  as 
§  1124.63  and  revised  to  read  as  follows: 

§  1 1 24.63    Announcement  of  ttte  weighted 
average  differential  price,  ttte  producer 
nonfat  milk  solids  price,  and  an  estimated 
uniform  price. 

The  market  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month,  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  nonfat  milk  solids 
price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  which  is 
comjputed  by  adding  the  weighted 
average  differential  price  to  the  basic 
formula  price. 

19.  A  new  §  1124.62  is  added  to  read 
as  follows: 

§  1 1 24.62    Computation  of  producer  nonfat 
millc  solids  price. 

The  producer  nonfat  milk  solids  price 
shall  be  computed  by  the  market 
administrator  each  month  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  (d)  and 
(e)  for  all  handlers  who  filed  reports  '^ 
pursuant  to  §  1124.30  and  who  made 
payments  pursuant  to  §  1124.71  for  the 
preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  of  nonfat  n^  sohds  in 
producer  milk;  and 

(c)  Round  to  the  nearest  whole  cent. 

20.  SectioD  1124.70  is  revised  to  reed 
as  follows: 


Ill  24.70    Producer^setUement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fiind 
known  as  the  "producer-settlement" 
fund  into  which  shall  be  deposited  all 
payments  made  by  handlers  pursuant  to 
§§  1124.71  and  1124.75  and  out  of 
which  shall  be  made  all  payments  to 
handlers  pursuant  to  §  1124.72. 
Payments  due  a  handler  from  the  fund 
shall  be  offset  against  payments  due 
from  such  handler. 

21.  Section  1124.71  is  revised  to  read 
as  follows: 

9 1 1 24.71    Payments  to  th«  produc«r- 
settiement  fund. 

On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  which  results  from 
subtracting  the  sum  computed  pursuant 
to  paragraph  (a)  of  this  section  from  the 
sum  computed  pursuant  to  paragraph 
(h)  of  this  section: 

(a)  The  sum  of: 

(1)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §1124.60;  and 

(2)  For  a  cooperative  association 
handler,  the  amount  due  from  other 
handlers  pursuant  to  §  1124.73(d); 

(b)  The  sum  of: 

(1)  The  value  of  milk  received  by  the 
handler  from  producers  at  the 
applicable  prices  pursuant  to 

§  1124.73(a)(2)  (i),(ii).  and  (iii); 

(2)  The  amount  to  be  paid  by  the 
handler  to  cooperative  associations 
pursuant  to  §  1124.73(d);  and 

(3)  TThe  value  at  the  weighted  average 
differential  price  adjusted  for  the 
location  of  tJie  plant(s)  at  which 
received  (not  to  be  less  than  zero)  with 
respect  to  the  total  hundredweight  of 
skim  milk  and  butterfat  in  other  source 
milk  for  which  a  value  was  computed 
for  such  handler  pursuant  to 
§1124.60(j);and 

(c)  On  or  before  the  2.'=th  day  after  the 
end  of  the  month,  each  handler 
operating  a  plant  specified  in 

§  1124.7(d)  (2)  and  (3),  if  such  plant  is 
subject  to  the  classification  and  pricing 
provisions  of  another  order  which 
provides  for  individual  handler  pooling, 
shall  pay  to  the  market  administrator  for 
the  producer-settlement  fund  an  amount 
computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  Hlled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  the  marketing  areas 
regulated  by  two  or  more  market  pool 
ciders,  the  reconstituted  skim  milk 


assi|  ned  to  Class  I  shall  be  prorated 
accq-ding  to  such  disposition  in  each 


area 

(2 

assi 


Compute  the  value  of  the  Quantity 
ned  in  paragraph  (c)(1)  of  this 
sect  an  to  Class  I  disposition  in  this 
area  at  the  Class  I  price  under  this  part 
app^cable  at  the  location  of  the  other 
plant  (but  not  to  be  less  than  the 
in  price)  and  subtract  its  value  at 
:iass  m  price. 
Section  1124.72  is  revised  to  read 


order 
Clasi 
the 

21 
as  f(  Hows: 


§  1 1  i  4.72    Payments  from  the  producei^ 
settt  iment  fund. 

Oi  I  or  before  the  18th  day  after  the 
end  }f  the  month,  the  market 
adm  nistrator  shall  pay  to  each  handler 
the  I  mount,  if  any,  by  which  the 
amo  int  computed  pursuant  to 
§  11  14.71(b)  exceeds  the  amount 
com  )uted  pursuant  to  §  1124.71(a),  less 
any  uipaid  obligations  of  such  handler 
to  tl:  e  market  administrator  pursuant  to 
§§  1  124.71, 1124.75, 1124.85,  and 
112'  .86.  However,  if  the  balance  in  the 
pro<  ucer-settlement  fund  is  insufficient 
to  n  ake  all  payments  purauant  to  this 
sect  on,  the  market  administrator  shall 
redi  ce  uniformly  such  payments  and 
shal  1  complete  such  payments  as  soon 
as  tl  e  necessary  funds  are  available. 

2', .  Section  1124.73  is  revised  to  read 
as  f(  Hows: 

S 1 1 :  4.73    Payments  to  producers  and  to 
coo{  erative  associations. 

(a  Each  handler  shall  make  payment 
pur  uant  to  this  paragraph  or  paragraph 
(b)  (  f  this  section  to  each  producer  from 
whc  m  milk  is  received  during  the 
mor  th: 

(1  On  or  before  the  last  day  of  the 
moi  th,  to  each  producer  who  did  not 
disc  antinue  shipping  milk  to  such 
ham  ller  before  the  18th  day  of  the 
mor  th  at  not  less  than  the  Class  m  price 
for  1  le  preceding  month  per 
hun  iredweight  of  milk  received  from 
the  )roducer  during  the  first  15  days  of 
the  jnonth.  subject  to  adjustment  for 
proser  deductions  authorized  in  writing 
by  me  producer; 

(a  On  or  before  the  19th  day  after  the 
endjof  each  month,  an  amount 
coniputed  as  follows: 

(i  Multiply  the  butterfat  price  for  the 
moi  th  by  the  total  pounds  of  butterfat 
in  n  lilk  received  from  the  producer; 

(i )  Add  the  amoimt  that  results  from 
mu  tiplying  the  producer  nonfat  milk 
soli  Is  price  for  the  month  by  the  total 
pou  ids  of  nonfat  milk  solids  in  the  milk 
rec«  ived  from  the  producer; 

(i  i)  Add  the  amoimt  that  results  (com 
mu  tiplying  the  total  hundredweight  of 
mil  ;  received  bom  the  producer  by  the 
wei  ^ted  average  differential  price  for 


the  month  as  adjusted  pursuant  to 
§  1124.74(a); 

(iv)  Subtract  payments  made  to  the 
producer  piu^uant  to  paragraph  (a)(1)  of 
this  section; 

(v)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer, 
and 

(vi)  Subtract  any  deduction  required 
pursuant  to  statute;  and 

(3)  If  by  the  19th  day  after  the  end  of 
the  month,  a  handler  has  not  received 
full  payment  from  the  market 
administrator  pursuant  to  §  1124.72,  the 
payments  to  producers  required 
pursuant  to  paragraph  (a)(2)  of  this 
section  may  be  reduced  uniformly  as  a 
percentage  of  the  amount  due  each 
producer  by  a  total  sum  not  in  excess  of 
the  remainder  due  from  the  market 
administrator.  The  handler  shall  pay  the 
balance  due  producers  on  or  before  the 
date  for  making  payments  pursuant  to 
such  paragraph  next  following  receipt  of 
the  full  payment  from  the  market 
administrator. 

(b)  The  payments  required  in 
paragraph  (a)  of  this  section  shall,  upon 
the  request  of  a  cooperative  association 
qualified  under  §  1124.18,  be  made  to 
the  association  or  its  duly  authorized 
agent  for  milk  received  from  each 
producer  who  has  given  such 
association  authorization  by  contract  or 
other  written  instrument  to  collect  the 
proceeds  from  the  sale  of  the  producer's 
milk.  All  payments  required  pursuant  to 
this  paragraph  shall  be  made  on  or 
before  the  second  day  prior  to  the  dates 
specified  for  such  payment  in  paragraph 
(a)(2)  of  this  section. 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant,  or  the  cooperative's  duly 
authorized  agent,  for  butterfat  and 
nonfat  milk  solids  received  from  such 
plant  in  the  form  of  fluid  milk  products 
as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat  and  nonfat 
milk  solids  received  during  the  first  15 
days  of  the  month  at  not  less  than  the 
butterfat  and  nonfat  milk  solids  prices, 
respectively,  for  the  preceding  month; 
and 

(2)  On  or  before  the  15th  day  after  the 
end  of  the  month,  an  amount  of  money 
determined  in  accordance  with 
computations  made  on  the  same  basis  as 
those  specified  in  paragraph  (a)(2)  (i) 
through  (iii)  of  this  section,  minus  any 
payment  made  pursuant  to  paragraph 
(c)(1)  of  this  section. 

(d)  Each  handler  pursuant  to 

§  1124.9(a)  that  received  milk  frt>m  a 
cooperative  association  that  was  a 
handler  pursuant  to  §  1124.9(c)  shall 
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pay  the  cooperative  association  for  such 
milk  as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  milk  received  during 
the  first  15  days  of  the  month  at  not  less 
than  the  Class  III  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  17th  day  after  the 
end  of  each  month,  for  milk  received 
during  the  month  an  amount  of  money 
determined  in  accordance  with  the 
computations  specified  in  paragraphs 
(a)(2)  (i)  through  (iii)  of  this  section, 
minus  any  payment  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(e)  None  of  the  provisions  of  this 
section  shall  be  construed  to  restrict  any 
cooperative  association  qualified  under 
section  8c(5)(F)  of  the  Act  from  making 
payment  for  milk  to  its  producers  in 
accordance  with  such  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  provide  each  producer,  on  or 
before  the  19th  day  of  each  month,  with 
a  supporting  statement  for  milk  received 
from  the  producer  during  the  previous 
month  in  such  form  that  it  may  be 
retained  by  the  producer,  which  shall 
show: 

(1)  The  identity  of  the  handler  and  the 
producer; 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat 
and  nonfat  milk  solids  contained 
therein,  and,  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 

(3)  The  minimum  rates  at  which 
payment  to  the  producer  is  required 
imder  the  provisions  of  this  section; 

(4)  The  rate  and  amount  of  any 
premiums  or  of  payments  made  in 
excess  of  the  minimums  required  under 
this  order; 

(5)  The  amount  or  rate  of  each 
deduction  claimed  by  the  handler, 
together  with  an  explanation  of  each 
such  deduction;  and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(g)  In  making  payments  to  a 
cooperative  association  in  aggregate 
pursuant  to  this  section,  each  handler 
shall,  upon  request,  provide  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  information 
specified  in  paragraph  (f)  of  this  section. 

§1124.74    [Removed] 

24.  Section  1124.74  is  removed. 

§1124.75   [Redesignated  as  §1124.74] 

25.  Section  1124.75  is  redesignated  as 
§  1124.74,  and  paragraph  (c)  is  revised 
to  %ad  as  follows: 


§1124.74   Plant  location  adjustments  for 
producers  and  on  nonpod  milk. 

(c)  For  purposes  of  the  computations 
pursuant  to  §  §  1124.71(a)  and  1124.72, 
the  weighted  average  differential  price 
for  all  milk  shall  be  adjusted  at  the  rates 
set  forth  in  §  1124.52  for  Class  I  milk 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  or  filled  milk 
was  received,  except  that  the  adjusted 
weighted  average  differential  price  shall 
not  be  less  than  zero. 

§  1 124.76   [Redesignated  as  §  1 124.7S  and 
Amended] 

26.  Section  1124.76  is  redesignated  as 
§  1124.75.  In  the  newly  designated 
§  1124.75(a)(l)(i),  in  the  second 
sentence  the  words  "or  estimated 
uniform  price"  are  inserted  after  the 
words  "uniform  price";  and  in  the  last 
sentence  the  reference  "§  1124.60(f)"  is 
changed  to  read  "§  1124.60(j)"  and  the 
reference  "§  1124.71(a)(2)(iii)"  is 
changed  to  read  "§  1124.71(b)(3)".  In 
§  1124.75(a)(2)(i).  the  reference 
"§1124.74"  is  changed  to  read 
"§  1124.19(e)".  In  §  1124.75(b)(4).  the 
word  "estimated"  is  inserted  before  the 
words  "uniform  price". 

§1124.77   [Redesignated  ss§  1124.76] 

'  27.  Section  1124.77  is  redesignated  as 
§1124.76. 

§  1 124.78    [Redesignated  as  §  1 124.77  and 
Amended] 

28.  Section  1124.78  is  redesignated  as 
§  1124.77,  and  the  reference  in 
paragraph  (a)  introductory  text  to 
"§1124.77"  is  changed  to  read 
"§1124.75". 

§1124.85   [Amended] 

29.  In  §  1124.85(b).  the  reference 
"§  1124.60(f)"  is  changed  to  read 
"§  1124.60(h)  and  (j)"  and  in 

§  1124.85(c)(2).  the  reference 

"§  1124.76(b)(2)(ii)"  is  changed  to  read 

"§1124.75(b)(2)(ii)". 

PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

.    l.Theauthority  citation  for  part  1135 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1135.9    [Amended] 

la.  In  §  1135.9(c),  the  words  "and 
protein  tests"  are  added  following  the 
word  "butterfat". 

2.  Section  1135.19  is  revised  to  read 
as  follows: 


§1135.19    Product  prices  and  butterfat 
differentiai. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dairy  Division,  Agricultural 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 
formula  prices  pursuant  to  §  1135.51. 
The  term  "workday"  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-score)  butter  on  the  Qiicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  Cheddar  cheese  in  40-pound  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay, 
WI).  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  IS  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,  aetermine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  aifferential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  of  this 
section  from  the  computation  in 


paragraph  (e)(l}  of  this  section  and 
rounding  to  the  nearest  one- tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price,  as 
reported  and  published  by  the  Dairy 
Division; 

(2)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

3.  In  §  1135.30.  paragraphs  (b)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e),  respectively,  and  the  introductory 
text  of  the  section  and  paragraphs  (a) 
and  (c)  are  revised  and  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

11135.90   Reports  of  receipts  and 
utUizatlon. 

On  or  before  the  9th  day  after  the  end 
of  the  month,  each  handler  shall  report 
to  the  market  administrator,  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator,  the  follomng  information 
for  such  month: 

(a)  Each  handler  qualified  pursuant  to 
§  1135.9(a)  shall  report  for  each  pool 
plant  operated  by  the  handler  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Producer  milk  received  at  sixji 
plants  or  diverted  by  the  handler  to 
other  plants,  and  the  protein  content  of 
such  milk; 

(2)  Producer  milk  received  at  such 
plants  from  handlers  qualified  pursuant 
to  §  lias.g  (c)  and  (d).  and  the  protein 
content  of  such  milk;  and 

(3)  Fluid  milk  products  and  bulk  fluid 
cream  pnxhicts  from  other  pool  plants 
and  other  source  milk  received  at  such 
plants. 

(b)  Each  handler  qualified  pursuant  to 
S  1135.9  (b),  (c),  or  (d)  shall  report  the 
quantities  of  producer  milk  received 
and  the  butterfat  and  protein  contained 
therein. 

(c)  Each  handler  submitting  reports 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  shall  report  the  utilization 
or  disposition  of  all  milk,  filled  milk, 
and  milk  products  required  to  be 
reported,  and  inventories  on  hand  at  the 
beiginning  and  end  of  each  month  in  the 
fonn  of  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1). 

•        •        •        •        * 

4.  In  §  1135.31(a),  the  word  "20th"  is 
changed  to  "22nd".  the  semicolon  at  the 
end  of  paragraph  (a)  introductory  text  is 
changed  to  a  colon,  and  paragraph  (a)(4) 
is  revised  to  read  as  follows: 

11135.31    Payroi  reports, 
(a)"  *  ' 
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(4)  Tlje  average  butterfat  and  protein 
contentiof  his/her  milk; 


5.  In  1 1135.41,  the  colon  at  the  end 
of  para]  raph  (b)(3)  is  changed  to  a 
semico  an  and  paragraph  (c)  is  revised 
to  read  IS  follows: 

S1 135.4     Slwtnkage. 

•        •        •        •        • 

(c)  Tl  e  quantity  of  skim  milk  and 
butterfja :,  respectively,  in  shrinkage  of 
milk  frc  m  producers  for  which  a 
coopers  Live  association  is  the  handler 
pursuai  t  to  §  1135.9  (b)  or  (c)  or  a 
proprie  ary  bulk  tank  handler  is  the 
handler  pursuant  to  §  1135.9(d),  but  not 
in  exc«  s  of  0.5  percent  of  the  skim  milk 
and  but  erfat,  respectively,  in  such  milk. 
If  the  o{  erator  of  the  plant  to  which  the 
milk  isllelivered  purchases  such  milk 
on  the  ijasis  of  weights  determined  from 
its  measurement  at  the  farm  and  protein 
and  butterfat  tests  determined  fhHn  farm 
bulk  tank  samples,  the  applicable 
percennge  for  the  cooperative 
assodafon  or  the  proprietary  bulk  tank 
handler  shall  be  zero. 

6.  Th^  center  heading  preceding 

§  1135.50  is  revised  to  read  "Qass  and 


Compo  leni  Prices" 

7.  In  i  113 


(a) 
formula 
for  the 
$1.50. 


1 1135.50,  in  paragraph  (b) 
introduttory  text  the  reference 
"§  1135  Sla"  is  revised  to  read 
"S 1135  51(b)";  in  paragraph  (b)(1),  the 
referem  e  "§  1135.51"  is  revised  to  read 
"§  1135  51(a)";  in  paragraph  (b)(2),  the 
referent  e  "§  llSS.Sla**  is  revised  to  read 
'§  1135  51(b)";  the  section  heading  and 
paragra  >h  (a)  are  revised;  and  new 
paragra  ths  (e).  (f).  and  (g)  are  added  to 
read  as  bllows: 

$1135.9  1   Class  and  component  prtces. 


Tie 


Class  I  price  shall  be  the  basic 
price  pursuant  to  §  1135.51(a) 
I  econd  preceding  month  plus 


(e)  Tl  e  skiw  milk  price  per 
hundrei  Iweight  shall  be  the  basic 
formuU  price  for  the  month  pursuant  to 
§  1135.1 1(a)  less  an  amount  computed 
by  mult  plying  the  buUerfiat  diffierential 
comput  jd  pursuant  to  §  1135.19(e)  by 
35. 

(f)  Th  8  butterfat  price  per  pound  shall 
be  the  t  >tal  of: 

(1)  Tl  e  skim  price  computed  in 
paragra  )h  (e)  of  this  section  divided  by 
100;  an  I 

(2)  Tl  e  butterfat  differential 
comput  id  pursuant  to  §  1135.19(e) 
multipl  ed  by  10. 

(g)  Tne  milk  protein  price  per  pound 
shall  be^  computed  by  subtracting  the 
butterfat  price,  multiplied  by  3.5,  frtan 
the  basil:  formula  price  and  dividing  the 


result  by  the  percentage  of  protein  in  the 
milk  on  which  the  basic  formula  price 
is  based,  as  annoimoed  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  cent. 

8.  Section  1135.51  is  revised  to  read 
as  follows: 

f  1135.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butter&tt 
differential  computed  pursuant  to 

§  1135.19(e). 

(b)  The  iMsic  Class  Ufonnuki  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1135.Sl(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (bj(l) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  ch«ese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1135.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Propam 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  uieddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  I^ce 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfM  diy  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddbtf 
cheese  and  the  gross  value  per 
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hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§1135.518    [Removed] 

9.  Section  1135.51a  is  removed. 

10.  Section  1135.53  is  revised  to  read 
as  follows: 

§  1 1 35.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  for  the 
following  month  and  the  Class  III  and 
Class  m-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  II  price  for  the 
following  month;  and 

(c)  On  or  before  the  5th  day  after  the 
end  of  each  month,  the  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat,  and  the  milk  protein  price. 

11.  A  center  heading  preceding 

^  1135.60  is  added  to  read  "Differential 
Pool  and  Handler  Obligations". 


12.  Section  1135.60  is  revised  to  read 
as  follows: 

S1 135.60    Computation  Of  handtefs' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
described  in  §  1135.9(a)  with  respect  to 
each  of  the  handler's  pool  plants  and  for 
each  handler  qualified  pursuant  to 
§  1135.9  (b),  (c),  or  (d)  an  obligation  to 
the  pool  by  combining  the  amounts 
computed  as  follows: 

(a)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  I  milk 
pursuant  to  §  1135.44(c)  by  the 
difference  between  the  Class  I  price  and 
the  Class  III  price; 

(b)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  II  milk 
pursuant  to  §  1135.44(c)  by  the 
difference  between  the  Class  II  price  and 
the  Class  III  price; 

(c)  Add  or  subtract,  as  appropriate, 
the  amount  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  III-A  by  the  amount  that 
the  Class  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Muhiply  the  skim  milk  price  by 
the  hundredweight  of  producer  skim 
milk  assigned  to  Class  I  milk  pursuant 
to  §  1135.44(a); 

(e)  Multiply  the  milk  protein  price  by 
the  pounds  of  protein  in  producer  skim 
milk  assigned  to  Class  II  and  Class  III 
pursuant  to  §  1135.44(a).  The  pounds  of 
protein  shall  be  computed  by 
muhiplying  the  hundredweight  of  skim 
milk  so  assigned  by  the  average 
percentage  of  protein  in  all  producer 
skim  milk  received  by  the  handler 
during  the  month; 

(0  With  resf>ect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§1135.44(a)(14)and(b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  pounds 
associated  with  the  skim  milk  pounds 
assigned  to  Class  II  and  III  by  the  milk 
protein  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
I  by  the  difference  between  the  Class  I 
price  and  the  Class  III  price;  and 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 
n  by  the  difference  between  the  Class  II 
price  and  the  Class  III  price; 

(g)  With  respect  to  skim  milk  and 
butterfat  assigned  to  shrinkage  pursuant 
to  §  1135.44(a)(9)  and  (b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 


(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  pounds 
associated  with  the  skim  milk  pounds 
assigned  to  Class  n  and  HI  by  the  milk 
protein  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price  and  the  Class  III  price; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the-Class  0 
price  and  the  Class  III  price;  and 

(6)  Subtract  the  Class  m  value  of  the 
milk  at  the  previous  month's  protein 
and  butterfat  prices; 

(h)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  assigned  to  Class  I 
pursuant  to  §  1135.43(d)  and  subtracted 
from  Class  I  pursuant  to 
§  1135.44(a)(7)(i)  through  (iv)  and  (b), 
excluding: 

(1)  Receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(2)  Receipts  of  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants;  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under 

§  1135.76(a)(5)  or  (c): 

(i)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1135.44(a)(7)(v)  and  (vi) 
and  §  1135.44(b); 

(j)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1135.43(d)  and 
§  1135.44(a)(7)(i)  and  by  the  pounds  of 
skim  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1135.44(a)(ll)  and  (b), 
excluding  the  skim  milk  and  butterfat  in 
receipts  of  bulk  fluid  milk  products 
from  unregulated  supply  plants  to  the 
extent  an  equivalent  quantity  of  skim 
milk  and  butterfat  disposed  of  to  any 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

fk)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
and  the  Class  III  price)  by  the  combined 


pounds  of  skim  milk  and  butterfat 
contained  in  receipts  of  nonfluid  milk 
products  that  are  allocated  to  Class  I  use 
pursuant  to  §  113S.43(d):  and 

(1)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  ham  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  applicable  class 
price  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
milk  products  were  made  from  bulk 
unconcentrated  fluid  milk  products 
received  at  the  plant  during  the  prior 
month. 

13.  Section  1135.61  is  revised  to  read 
as  follows: 

S  1135.61    Computation  of  wefghted 
■Wags  uiiiviwiuBi  pnco. 

A  weighted  average  differential  price 
for  all  milk  received  from  producers 
shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  (a) 
through  (c)  and  (f)  through  (1)  for  all 
handlers  who  filed  reports  pursuant  to 
§  1135.30  for  the  month,  and  who  made 
the  payments  pursuant  to  §  1135.71  for 
the  preceding  month; 

(b)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(c)  Divide  the  resulting  amount  by  the 
sum.  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which 
values  were  computed  purstiant  to 
§1135.60(iJ;and 

(d)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight  of 
milk  included  under  paragraph  (c)  of 
this  section.  The  result  shall  be  the 
weighted  average  differential  price. 

f113Su62   tRedeslgnalad  as  §1135.63] 

14.  Section  1135.62  is  redesignated  as 
§  1135.63  and  revised  to  read  as  follows: 

f  1135.63   Announeemant  of  the  weighted 
avaraga  dHfarantial  prtca,  tha  producar 
protatn  prtea.  and  aw  aatlmand  untfonn 
prica. 

The  market  administrator  shall 
announce  on  or  befcHV  the  14th  day  after 
the  end  of  each  month  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  protein  price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  computed  by 


addin  ;  the  weighted  average  differential 
price  o  the  basic  formula  price. 

15.  A  new  §  1135.62  is  added  to  read 
as  fol  ows: 


f  113j  62 
price. 


Computation  of  producar  protein 


A  f  roducer  protein  price  shall  be 
comp  jted  by  tiie  market  administrator 
each ;  nonth  as  follows: 

(a)  Combine  into  one  total  the  values 
comp  iited  pursuant  to  §  1135.60(d)  and 
(e)  foi  all  handlers  who  filed  reports 
pursu  ant  to  §  1135.30  and  who  made 
paym  snts  pursuant  to  §  1135.71  for  the 
prece  lin^  month; 

(b)  pivide  the  resulting  amount  by  the 
total  founds  or  protein  contained  in 
prodi  cer  milk;  and 

(c)  lound  to  the  nearest  whole  cent 
The  r  isuh  shall  be  the  producer  protein 
price, 

16.  Section  1135.70  is  revised  to  read 
as  fol  ows: 

f  113(70    Producar-satUemantfund. 

Th(  I  market  administrator  shall 
estab  ish  and  maintain  a  separate  fund 
know  ti  as  the  "producer-settlement 
fund'  into  which  he  shall  dei>osit  the 
appn  priate  payments  made  by  handlers 
pursi  ant  to  §§  1135.71, 1135.74, 
1135. 75.  and  1135.76  and  out  of  which 
he  sh  ill  make  all  payments  due 
hand  ers  pursuant  to  §§  1135.72,  and 
1135,75.  ^ 

17.  Section  1135.71  is  revised  to  read 
as  fol  lows: 


Paymanta  to  tha  produoar- 
Ifund. 


f113J.71 
aatda  itant 

On  or  before  the  16th  day  after  the 
end  c  f  tha  month,  each  handler  shall 
pay  ti )  the  market  administrator  the 
amou  nt,  if  any,  by  which  the  amount  as 
sped  led  in  paragraph  (a)  of  this  section 
excec  ds  the  amount  specified  in 
para{  raph  (b)  of  this  section: 

(a)  rhe  total  obhgation  of  the  handler 
for  sii  ch  month  as  determined  pursuant 
to  §1135.60. 

(b)  rhe  sum  of: 

(1)  rhe  value  computed  by 
multnlying  the  weighted  average 
diffei  antial  price  by  the  hundredweight 
of  pri  ducer  milk  received  from  handlers 
quali  led  pursuant  to  §  1135.9(c)  and 
from  )roducers  during  the  month; 

(2)  rhe  value  computed  for  the 
prote  n  contained  in  the  producer  milk 
inclu  led  under  paragraph  (b)(l]  of  this 
sectii  n  at  the  producer  protein  price; 
and 

(3)  The  value  at  the  weighted  average 
diffei  ential  price  of  the  hundredweight 
of  sk  m  milk  and  butterfat  for  which  a 
value  is  computed  pursuant  to 

§  113  >.60(j). 

18.  Section  1135.72  is  revised  to  read 
as  folows: 


$1135.72    Paymanta  fram  tha  preducar- 
settieinent  fund. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  the  maricet 
administrator  shall  pay  to  each  handler 
the  amount,  if  any.  by  which  the 
amount  computed  for  sudi  handler 
pursuant  to  §  1135.71(b)  exceeds  the 
amoimt  computed  pursuant  to 
§  1135.71(a).  If  at  sutJi  time  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  of  the  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payment  and  shall  complete  such 
payment  as  soon  as  the  necessary  funds 
bec(nne  available. 

19.  hi  1135.73.  paragraphs  (b),  (d). 
and  (e)  (2)  through  (6)  are  revised  to 
read  as  follows: 

$1135.73   Paymanta  to  producers  and  to 
eooparativa  assodatlona. 

•  •        •        •        • 

(b)  On  or  before  the  19th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  each  producer  ircan  whom  milk 
was  received  during  the  month,  a  sum 
computed  as  follows: 

(1)  Multiply  the  butter&t  price  for  the 
month  by  the  total  pounds  of  butterfat 
in  milk  received  from  the  producer. 

(2)  Multiply  the  prodiicer  protein 
prica  for  the  month  by  the  total  pounds 
of  protein  in  such  miUc; 

(3)  Multiply  the  wei^ted  average 
differential  price  for  the  month 
multiplied  by  the  hundredweight  of 
such  milk; 

(4)  Subtract  payments  made  to  the 
producer  pxirsuant  to  paragraph  (a)  of 
this  section; 

(5)  Subtract  deductions  for  marketing 
services  pursuant  to  §  1135.86;  and 

(6)  Subtract  proper  deductions 
authorized  in  writing  by  such  producer. 

•  •        •        •        • 

(d)  In  the  evoit  a  handler  has  not 
received  full  payment  from  the  market 
administrator  pursuant  to  §  1135.72  by 
the  19th  day  of  the  month,  the  handler 
may  reduce  pro  rata  the  payments  to 
producers  pursuant  to  paragraphs  (b) 
and  (c)  of  this  section  by  not  more  than 
the  amount  of  such  imderpayment. 
Following  receipt  of  the  balance  due 
from  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 
payment  date  provided  under  this 
paragraph. 

(e)*  •  * 

(2)  The  total  pounds  of  milk  received 
from  the  producer  and  the  poimds  of 
butterfat  and  protein  contained  therein; 

f3)  The  minimum  rates  at  which 
payment  is  required  pursuant  to  this 
section;  _ 
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(4)  The  rates  used  in  making  payment, 
if  such  rates  are  other  than  the  required 
applicable  minimums; 

(5)  The  amount  (or  rate  per 
hundredweight)  of  each  deduction 
claimed  by  the  handler,  including  any 
deduction  claimed  under  §  1135.86. 
together  with  an  explanation  of  each 
deduction;  and 

(6)  The  net  amount  of  the  payment  to 
the  producer. 

$1135.74    [Removed] 

20.  Section  1135.74  is  removed. 

§  1 1 35.75    [Removed] 

21.  Section  1135.75  is  removed. 

$1135.76    [Radaeignated  as  $1135.74  and 
Amended] 

22.  Section  1135.76  is  redesignated  as 
§  1135.74  ar.d  the  following  changes  are 
made  in  that  section: 

a.  In  newly  designated  §  1135.74(a)(4), 
the  word  "estimated"  is  inserted  before 
the  words  "uniform  price"; 

b.  In  §  1135.74(b){l)(ii).  the  words  "or 
estimated  uniform  price"  are  added 
following  the  words  "uniform  price" 
everywhere  it  appears: 

c.  In  §  1135.74'{b)(l)(iii)  introductory 
text,  the  reference  "§  1135.60(f)"  is 
changed  to  read  "§  1135.60(j)".  the 
reference  "§1135.71(a){2)(ii)"  is 
thanged  to  read  "§  1135.71(b)(2)". 

d.  In  §1135.74.  paragraphs  (b)(l)(iii) 
[a]  tlirough  [c]  are  redesignated  as 
(bj(l)(iii)'(A)  through  (C);  and 

e.  ha  §  1135.74(b)(2)  (i)  and  (ii).  the 
reference  "§1135.74"  is  chariged  to  read 

•§  1135.19(e)". 

§1135.77    [Redesignated  as  S  1135.75] 

23.  Section  1133.77  is  redesignated  as 
§1135.75. 

§  1 1 35.78    [Redesignated  as  §  1 1 35.76  and 
Amended] 

24.  Section  1135.78  is  redesignated  as 
§  1135.76.  and  thp  references  "1135.76. 
1135.77. 1135.78"  are  changed  to  read 
"1135.74, 1135.75.  1135.76". 
respectively. 

$1135.85    [Amended] 

25.  In  §  1135.85(b),  the  reference 
"§  1135.60  (d)  and  (f)"  is  changed  to 
read  "§  1135.60  (h)  and  (j)";  and  in 
§  1135.85(c),  the  reference 

•§  1135.76(a)(2)"  is  changed  to  read 
•§  1135.74(a)(2)". 

Marketing  Agreement  Regulating  the 
IlandHag  of  Milk  in  dw  Patific  NortlmesI 
(or  SMithwetfani  Malio-Easteni  Oregon) 
Morkeliag  Anas 

The  parties  hereto,  in  order  to  eHectiwte 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practic»  and 
procedure  efbctive  tfaerrazideT  (7  CFK  Part 
900).  de&tTB  to  enter  into  this  marl^ing 


agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof, 
as  augmented  by  the  provisions  speciBed  in 
paragraph  11  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
§  §  1124.1  to  1124.86  (or  §  §  1135.1  to 
1135.86.  respectively),  all  inclusive,  of  the 
order  regulating  the  handling  of  milk  in  the 
Pacific  Northwest  or  Southwestern  Idaho- 
Eastern  Oregon  marketing  areas  (7  CFR 
PARTS  1124  or  1135.  as  applicable),  which 
is  annexed  hereto:  and 
U.  The  following  provisions: 
§  1124.87  (or  §  1135.87,  as  the  case  may 
be).  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  or  she  handled 

during  the  month  of  September  1993 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Ehrector,  or  Acting  Director.  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  t>'pographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

§  1 124.88  (or  §  1135.88.  as  the  case  may 
bt;).  Effective  date. 

This  marketing  agreement  shall  become 
effective  upon  the  execution  of  a  counterpwrt 
hereof  by  the  Secretar>'  in  accordance  with 
Section  900.14(a)  of  the  aforesaid  rules  of 
practice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  .set  their  re5p€ctive 
hands  and  seals. 
(Signature)    — 

(Sea!) 

By  (Name)     

(Title)     

(.\ddmss)  : 

Attest 

IFK  Doc.  94-3502  Filed  2-22-94;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  94-nAWP-1] 

Proposed  Modification  of  Class  D 
Airspace,  El  Tore  Marine  Corps  Air 
Station  [MCAS],  El  Toro,  CA 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  propxises  to 
amend  Class  D  airspace  at  El  Toro 
MCAS,  El  Toro,  CA,  designated  as  an 
extension  to  a  Class  C  siu-face  area.  The 
floor  was  inadvertently  lowered  from  a 


base  of  2500  mean  sea  level  (MSL)  down 
to  the  surface.  This  proposed 
modiPication  would  raise  the  floor 
between  the  10  and  15  mile  radius  of 
Class  D  airspace  from  the  surface  up  to 
2500  feet  MSL 

DATES:  Comments  must  be  received  on 
or  before  March  31 ,  1994. 
ADDRESSES:  Send  comments  on  the 
pro}>osal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AVVP-530.  Docket  No.  94-A\VP-l.  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist.  System 
Management  Branch,  AVVP-530.  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndile,  California  90261; 
telephone  (310)  297-1658. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  rea.soned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeranautic:al.  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  numl^er  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coinmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
follow^ing  statement  is  made- 
"Comments  to  Airspace  [>ocket  No.  94- 
AWP-l."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
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in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  t  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  .^dministrati  ■?.  System 
Management  Blanch,  AWP-530,  P.O. 
Box  92007,  Wolrldway  Postal  Center.  Los 
Angeles,  California  9CG09. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1  -2A,  which  describes  the  application 
procedure. 

Tl.e  Praposal 

The  FAA  is  considering  an 
ar  endment  to  part  71  of  the  Federal 
A  iation  Regulations  (14  CFR  part  71)  to 
m  adify  the  Class  D  airspace  as  an 
e."  tension  to  the  Class  C  airspace  at  El 
T. -ro  MCAS.  El  Toro.  CA.  During  the 
Ri  classification  of  Airspace  effective 
S  ptember  16,  1993  a  portion  of  the 
Class  D  extension  was  inadvertently 
]-'ul)lished  as  being  from  the  surface  to 
4400  feet  MSL.  This  proposed 
amendment  would  return,  the  airspace 
to  a  floor  of  2500  feet  MSL  and  a  ceiling 
of  4400  feet.  The  coordinates  for  this 
airspace  are  based  on  North  American 
Datum  83.  Class  D  airspace  designated 
as  an  extension  to  a  Class  C  surface  area 
is  published  in  paragraph  5000b  of  FAA 
Order  7400.9A.  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
Incorporated  by  reference  in  14  CFR 
71.1  (5B  FR  36298;  July  6, 1993).  The 
Class  D  airspace  listed  in  the  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
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Since khis  is  a  routine  matter  that  will 
only  t  Tect  air  traHic  procediu«s  and  air 
navigj  tion,  it  is  certified  that  this  rule, 
when  iromulgated,  will  not  have  a 
signif  cant  economic  impact  on  a 
substo  ntial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexil  ility  Act. 

List  o  Subjects  in  14  CFR  Part  71 

Air  pace.  Incorporation  by  reference, 
Navig  ition  (air). 

The  P  "oposed  Amendment 

In  c  Dnsideration  of  the  foregoing,  the 
Feder  il  Aviation  Administ-ation 
propo  >es  to  amend  14  CFR  part  71  as 
follov  s 

PARI  71— [AMENDED] 

1. 1  le  authority  citation  for  14  CFR 
part  7|l  continues  to  read  as  follows: 


Aut|ority:  49  U.S.C.  app.  1348(a).  1354(a). 
O.  10854.  24  FR  9565,  3  CFR.  1959- 
(^rcp..  p.  389;  49  U.S.C  106(g);  14  CFR 


1510; 
1963 
11.69 


El 
(Ut 
Tha 

surfac  I 

from 

a  lO-rdi 


§71.1    [Amended] 

2. 1  he  incorporation  by  reference  in 
14  CF  I  71.1  of  the  Federal  Aviation 
Admi  listration  Order  7400.9A, 
Airsp  ice  Designations  and  Reporting 
Point  ,  dated  June  17, 1993,  and 
effect  ve  September  16, 1993,  is 
amen  led  as  follows: 

Paragi  iph  5000    Class  D  Airspace 


AWP I  j\  D  El  Toro  MCAS,  CA  [Removed] 


Paragraph  5000b    Class  D  Airspace  Areas 
Desigi  ated  as  an  Extension  to  a  Class  C 
Surfaqe  Area 


AWP  I  :a  D2  EI  Toro  MC\S,  CA  (New] 

ITOD 


tie 


MCAS.CA 

33''40'34"  N..  long.  Iir43'52"  \V.) 
airspace  extending  upward  from  the 
to  but  not  including  2.500  feet  MSL 
5-mile  radius  of  El  Toro  MCAS  to 
ie  radius  of  the  El  Toro  MCAS 
betwefn  the  164'>(T)  and  the  189°(T)  bearings 
of  the  il  Toro  MCAS  and  that  airspace 
exteni  ing  upward  from  2,500  feet  MSL  to 
and  in  Eluding  4,400  feet  MSL  from  the  10- 
mile  r  idius  to  15-mile  radius  of  the  airport 
betwe  in  the  164''(T)  and  the  189''(T)  bearings 
El  Tore  MCAS.  This  Qass  D  airspace 
effective  concurrently  with  the 
dates  and  times  of  the  MCAS  El  Toro 


of  the 
area  i! 

s] 

Class  1 1  airspace. 


Issu  »d  in  Los  Angeles,  California,  on 
Januai  y  20, 1994. 

Richa  tl  R.  Lien, 

Mana,  er.  Air  Traffic  Division,  Western-Pacific 
Regio, 

[FR  Die.  94-3999  Filed  2-22-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-01] 

Proposed  Establishment  of  Class  E 
Airspace;  Belle  Plaine,  lA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  extending 
from  700  feet  above  ground  level  (ACL) 
at  Belle  Plaine,  Iowa.  The  development 
of  new  standard  instrument  approach 
procedures  (SIAPs)  at  Belle  Plaine 
Municipal  Airport,  Belle  Plaine,  Iowa, 
utilizing  the  Cedar  Rapids,  Iowa,  Very 
High  Frequency  Omnidirectional  Range 
Tactical  Air  Navigation  (VORTAC)  and 
Belle  Plaine,  Iowa,  non-directional 
beacon  (NDB)  located  on  the  airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  these  SIAPs  at  Belle 
Plaine,  Iowa. 

DATES:  Comments  must  be  received  on 
or  before  March  21, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ACE-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ACE-Ol,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Regional  Office 
at  the  address  shown  above,  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  J.  Randolph,  Airspace 
Technician,  System  Management 
Branch,  ACE-530c,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
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aspects  of  the  proposal. 
Communications  should  identif>'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  tlieir  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comme:'.ls  to 
Airspace  Docket  No.  94-ACE-Ol."  The 
postcard  will  be  date/time  stamped  and 
returned  to  Lhe  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  falling  action 
en  the  proposed  nile.  The  praposal 
contained  in  this  notice  may  be  changed 
in  light  of  comm.ents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  601  East  12th  St.'eet,  Kansas 
City.  Missouri,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  v.ili  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street.  Kansas 
City,  Missouri  64106.  Communications 
must  identify  the  notice  nuir.ber  of  this 
NTRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Belle 
Plaine.  Iowa,  extending  upward  fitim 
700  feet  above  the  surface  excluding 
that  portion  which  overlies  llie  Cedar 
Rapids,  Iowa,  Class  E  airspace.  The 
development  of  new  SIAPs  at  Belle 
Plaine  Municipal  Airport  has  made  this 
proposal  necessary-.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  NDB  or  VOR/DME-A  SL\Ps  at  Belle 
Plaine  Municipal  Airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  when  designated  in 
conjunction  with  an  airport  are 
published  in  Paragraph  6005  of  FAA 


Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  F.AA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessan'  to 
keep  them  operationally  current.  It. 
therefore — ( 1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "sigivificant 
rule"  under  DOT  Repulatorv  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979):  add  (3)  does  net  wa.Tant 
preparation  of  a  regulator}'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
signitlcant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator}  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorjjoration  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106^):  14  CFR 
11.69. 

Section  71.1    [Amended} 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  E)esignations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

•         •         •         •         • 

ACE  lA  E5  Belle  Flainp,  I A  (Newi 
Belie  Plaine  Municipal  Airport.  lA 

(iat.  41''S2'39.9"  N.  long.  92''17'07"  W) 
Belle  Plaine.  L\,  NDB 

(iat.  41''53'05.92"  N,  long.  92''17'03"  W) 
Cedar  Rapids,  lA.  VORTAC 

(Iat.  41"'53'15.12"  N,  long.  91''47'08.54"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Belle  Plaine  Municipal  Airport. 


Iowa,  excluding  that  portion  which  overlies 
the  Cedar  Rapids.  Iowa,  Class  E  airspace. 

Issued  in  Kansas  City.  Missouri,  on  January 
21.1994. 

Hcmun  |.  Lyons. 

Acting  Manager.  Air  Traffic  Division.  Centnl 
Rt'^ion. 

IFR  DiK.  94-4000  Fiiod  2-22-94,  8;45  anil 
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14  CFR  Pan  71 

(Airspace  Docket  No.  93-ANM-47] 

Proposed  Modification  of  Class  0 
Airspace;  Moses  Lake,  WA 

AGENCY:  Federal  Aviation 

Administration  (FA,M,  DOT. 

ACTION:  Notice  of  proposed  n'le.-r.aking. 


SUMMARY:  This  proposed  rule  would 
modify  the  Class  D  airspace  for  Gnnt 
County  Airport  by  excluding  the 
airspace  overlying  the  Moses  Lai  e 
Municipal  Airport.  Washington.  This 
action  would  allow  operations  to  and 
from  the  Moses  Lake  Municipal  Airport 
uiLhout  radio  communication  with  the 
Grant  County  Airport  Control  Tower. 
DATES:  Comments  must  he  received  on 
or  before  March  26. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  93-ANM-47, 1601  Lind 
Avenue  S.W..  Renton.  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown.  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-47. 1601  Lind  Avenue  SW». 
Renton.  Washington,  98055-4056; 
Telephone  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  vievss  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  iiivited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
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airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-47."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  Federal  Aviation 
Administration.  1601  Lind  Avenue 
S.W..  Renton,  Washington  98055-4056 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NTRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  S\V.,  Renton.  Washington 
0S055-4056.  Communications  must 
identif>-  the  notice  number  of  this 
N'PRM.  Persons  interested  in  being 
placed  on  a  mailing  list  Tor  future 
NPRMS  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  D  airspace  for  Grant 
County  Airport,  WA.  The 
rttlassification  of  airspace  which 
bccalne  effective  September  16,  1993, 
encompassed  the  Moses  Lake  Municipal 
Airport.  The  FAA  endeavors  to  exclude 
s.itellite  airports  located  within  Class  D 
Airspace  where  safety  would  not  be 
substantially  compromised.  This  action 
would  avoid  any  adverse  impact  on  the 
Moses  Lake  Municipal  Airport  and 
simplify  ATC  coordination 
responsibilities  between  the  primary 
and  the  satellite  airport.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17, 1993.  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6,  1993).  The  Class  D  airspace 
designation  listed  in  this  document 


w  )uld  be  published  subsequently  in  the 
O  der. 

The  FAA  has  determined  that  this 
pi  oposed  regulation  only  involves  an 
es  :ablished  body  of  technical 
re  ^lations  for  which  frequent  and 
re  itine  amendments  are  necessary  to 
k«  ep  them  operationally  current.  It, 
th  srefore,  (1)  is  not  a  "significant 
re  ^latory  action"  under  Executive 

0  der  12866;  (2)  is  not  a  "significant 
ru  e"  under  DOT  Regulatory  Policies 
ar  d  Procedures  (44  FR  11034;  February 
2( ,  1979);  and  (3)  does  not  warrant 

pi  operation  of  a  regulatory  evaluation  as 
th  }  anticipated  impact  is  so  minimal. 
Si  ice  this  is  a  routine  matter  that  will 

01  ly  affect  air  traffic  procedures  and  air 
ni  vigation,  it  is  certified  that  this  rule, 
w  len  promulgated,  will  not  have  a 

si  nificant  economic  impact  on  a 
SI  sstantial  number  of  small  entities 
ui  der  the  criteria  of  the  Regulatory 
F  jxibility  Act. 

Li  »t  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
N  vigation  (Air). 

T  le  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Fd  deral  Aviation  Administration 
pi  Dposes  to  amend  14  CFR  part  71  as 
fa  lows: 

P  ^RT  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
pi  rt  71  continues  to  read  as  follows: 

\uthority:  49  U.S.C.  app.  1348(a),  1354(a), 
i;  10;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1?  33  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
1169. 

1.1    [Amended] 

2.  The  incorporation  by  reference  in 
CFR  71.1  of  the  Federal  Aviation 

Afiministration  Order  7400.9A, 
rspace  Designations  and  Reporting 
ints,  dated  June  17, 1993,  and 

effective  September  16. 1993,  is 

ai  lended  as  follows: 


1- 


A 
P( 


Pi  ragrapb  5000    General 
•         •         •         *         • 

A  :M  WA  D  Moses  Lake.  WA  (Revised) 
M  )ses  Lake,  Grant  County  Airport,  WA 

lat.  47°12'28  "  N,  long.  119°19'13"  W) 

That  airspace  extending  upward  from  the 
su  face  to  and  including  3,700  feet  MSL 
w  thin  a  5.7-mile  radius  of  the  Grant  County 
A  -port,  excluding  that  airspace  within  an 
ar  a  bounded  by  a  line  beginning  at  lat. 
4^n'31''  N,  long.  119''10'59"  W..  to  lat. 

09'59"  N..  long.  119''14'55"'  W..  to  lat. 
4^07'34"  N.,  long.  119°14'55"  W..  thence 
CO  jnterclockwise  via  a  5.7  mile  radius  of  the 
Gi  ant  County  airport  to  beginning.  This  Class 

lirspace  area  is  effective  during  the 
s(  K:ific  dates  and  times  established  in 
ac  vanco  by  a  Notice  to  Airmen.  The  effective 


date  and  time  will  thereafter  be  continuously 
published  In  the  Airport/Facility  Directory. 

*  .       *         •         •         • 

Issued  in  Seattle,  Washington,  on  February 
2. 1994. 

Temple  H.  Johnson, 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-4004  Filed  2-22-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  9&-ANM-42] 

Proposed  Amendment  of  Class  E 
Airspace;  Portland,  OR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Portland,  Oregon,  Class  E 
airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  the  Portland 
International  Airport.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  March  26,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-42, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Brovm,  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-42, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  tliey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
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regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM^Z."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  mailing  list  for  future  NPRM's 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  at  Portland, 
Oregon,  to  accommodate  a  new 
instrument  approach  procedure  at  the 
Portland,  Oregon  International  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
use  of  the  term  "transition  area," 
replacing  it  with  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for     ^ 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9 A  dated  June  17, 
1993.  and  effective  September  16, 1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 


Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 
Paragraph  6003  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  17  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  undCT  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

•         •         •         •         • 

ANM  OR  E5  Portland,  OR  [Revised] 
Portland  International  Airport,  OR 

(lat.  45°35'19"  N.,  long.  122''35'51"  W.) 
Newburg  VORTAC,  OR 


(lat.  45''21'11"  N.,  long.  122''58'41"  W.) 
Corvallis  VORyOME,  OR 

(lat.  44°29'58"  N.,  long.  123»17'37"  W.) 
McMinnville  Municipal  Airport,  OR 

(lat.  45''11'40"  N.,  long.  123t)8'06 "  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  line  beginning 
at  lat.  45''59'59"  N..  long.  123'30'04"  W;  to 
lat.  45''59'59" N,  long.  122'^7'50-  W;  thence 
via  a  6.25-mile  radius  centered  at  lat 
45''54'50"  N.  long.  122''02'50"  W  clock-wise 
to  lat.  45°49'40"  N.  long.  121''58'00"  W; 
thence  via  a  line  to  lat.  45''46'30"  N.  long. 
122*04'00"  W;  south  along  long.  122*04  00" 
W;  bounded  on  the  south  by  lat.  45''09'59"  N, 
and  on  the  west  by  long.  123''30'04"  W.  and 
within  a  4.3-mile  radius  of  the  McMinnville 
Municipal  Airport  and  within  2  miles  each 
5ide  of  the  Newbuig  VORTAC  extending 
from  lat.  45''09'59"  N,  to  19.8  miles 
southwest  of  the  Newburg  VORTAC;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  bounded  on  the  north  by 
lat.  46°30'29"  N,  extending  from  2.7  miles 
offshore  to  V-25.  and  on  the  east  by  V-25, 
on  the  south  by  V-536  to  Corvallis  VOR/ 
DME,  thence  via  lat.  44'29'59"  N,  to  a  point 
2.7  miles  offshore,  and  on  the  west  by  a  line 
2.7  miles  offshore  to  the  point  of  beginning. 

•  •         •         •         * 

Paragraph  60^3    Ooss  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  C 
Surface  Area 

*  •         »         •         • 

ANM  OR  E3  Portland,  OR  (Revised) 
Portland  International  Airport,  OR 

(lat.  45''35'19"N.,  long.  122°35'51"W.) 
Battleground  VORTAC,  WA 

(lat.  45°44'52"N..  long.  122°35'26"  W.) 
Portland  VOR/DME,  OR 

(lat  45''35'37"  N.,  long.  122''36'23"  W.) 
Laker  NDB.  OR 

(lat.  45'32'29"  N..  long.  122''27'44"  W.) 
OM 

(lat.  45°37'24"  N.,  long.  122°41'48"  W.) 
Pearson  Airpark,  WA 

(lat.  45''37'14"  N.,  long.  122'>39'30"  W.) 

That  airspace  extending  upward  from  the 
surface  within  1.8  miles  each  side  of  the 
Battleground  VORTAC  180°  radius  extending 
from  the  5-mile  radius  of  Portland 
International  Airport  to  3.1  miles  south  of  the 
VORTAC  and  within  2.2  miles  each  side  of 
the  Portland  Runway  lOR  ILS  localizer  west 
course  extending  from  the  5-mile  radius  of 
the  airport  to  0.9  miles  west  of  the  OM;  and 
that  airspace  within  3.8  miles  each  side  of 
the  Portland  VOR/'DME  055*  radial  extending 
from  4he  5-mile  radius  of  the  airport  to  19 
miles  northeast  of  the  VOR/DME;  and  that 
airspace  within  1.8  miles  north  and  2.7  miles 
south  of  the  299°  bearing  from  the  Laker 
NDB.  excluding  that  airspace  west  of  the  east 
bank  of  the  Willamette  River;  and  excluding 
the  airspace  within  the  Portland-Troutdale, 
OR,  Class  D  airspace  area  during  the  dates 
and  times  it  is  effective. 
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Issued  in  Seattle.  Washington,  on  January 
31, 1994. 

Temple  H.  lohnsoii. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

|FR  Doc.  94-4005  Filed  2-22-94;  8:45  am) 
BIUJNO  COOC  4t1*-1)-M 


14  CFR  Part  121 

[Docket  No.  27532;  Notice  No.  94-4] 

RIN  2120nAF34 

Extension  of  Compliance  Date  for 
Installation  of  Digital  Flight  Data 
Recorders  on  Stage  2  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM),  

SUMMARY:  This  notice  proposes  to 
change  the  Gnal  compliance  date  for 
installing  improved  (11-parameter 
digital)  flight  data  recorders  from  May 
26, 1994,  to  the  next  heavy  maintenance 
check,  but  no  later  than  May  26, 1995, 
in  Stage  2  airplanes  subject  to  the  rules 
requiring  a  transition  to  an  all  Stage  3 
fleet.  This  change  would  allow  carriers 
more  time  to  take  actions  necessary  to 
retrofit  Stage  2  airplanes,  and  would 
make  the  flight  data  recorder 
replacement  rule  more  compatible  with 
the  noise  transition  requirements 
without  having  a  significant  impact  on 
safety. 

DATES:  Comments  must  be  received  by 
March  25, 1994. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  Chief  Counsel,  Attention:  Rules 
Docket  {AGC-200),  Docket  No.  27532, 
800  Independence  Avenue,  Washington, 
DC  20591.  Comments  delivered  must  be 
marked  Docket  No.  27532.  Comments 
may  be  examined  in  room  915G 
weekdays,  except  on  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
E.  Davis,  Project  Development  Branch, 
AFS-240.  Air  Transportation  Division. 
Flight  Standards  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8096. 

SUPPt^MENTARY  MF0RMAT10N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  orargiunents  as 
they  may  desire.  Comments  relating  to 
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the  en  I'ironmental,  energy,  federalism, 
or  eco  lomic  impact  that  might  result 
from  i  dopting  the  proposal  in  this 
notice  are  also  invited.  Substantive 
commfents  should  be  accompanied  by 
imates.  Comments  should 
the  regulatory  docket  or  notice 
numbir  and  should  be  submitted  in 
triplic  ite  to  the  Rules  Docket  address 

"  above.  All  comments  received 
)efore  the  closing  date  for 
comm  ents  specified  will  be  considered 
the  Administrator  before  taking 

on  this  proposed  rulemaking.  The 
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Aviat  on  Administration  (FAA) 
persoi  inel  concerned  with  this 
rulem  iking  will  be  filed  in  the  docket. 
Comn  enters  wishing  the  FAA  to 
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subm  tted  in  response  to  this  notice 
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s:am{ 
comn  enter. 

Avail  ibility  ofNPRM's 

An]  person  may  obtain  a  copy  of  this 
NPRK  by  submitting  a  request  to  the 
Fedei  d  Aviation  Administration,  Office 
of  Pul  ilic  Affairs,  Attention:  Public 
Inqui  y  Center.  APA-430,  800 
Indep  sndence  Avenue  SW., 
Wash  ngton,  DC  20591,  or  by  calling 
(202)  267-3484.  Commimications  must 
ident  fy  the  notice  number  of  this 
NPRN  . 

Per  ons  interested  in  being  placed  on 
the  m  liling  list  for  future  NPRM's 
shoul  i  request  from  the  above  office  a 
copy  )f  Advisory  Circular  No.  11-2A, 
Notic !  of  Proposed  Rulemaking 
Distri  jution  System,  which  describes 
the  8]  plication  procedure. 

Histo  J 

On  March  25, 1987,  the  FAA 
prom  ilgated  a  final  rule  that  requires 
opera  ors,  by  May  26, 1994,  to  install 
impr<  ved  (11-parameter  digital)  flight 
data  I  ecorders  on  all  airplanes  type 
certif  cated  on  or  before  September  30, 
1%9,  and  operated  under  part  121  of 
the  F  deral  Aviation  Regulations  (52  FR 
9622; ,  The  final  rule.  §  121.343(c),  was 
issue  I  in  response  to  a  recommendation 
from  he  National  Transportation  Safety 
Boan  that  was  based  (m  accident/ 
incid  int  files  for  January  1983  to 
Febn  ary  1986  that  revealed  a  high 


failure  rate  for  metal  foil  flight 
recorders.  The  data  revealed  that  37 
recorders  (48  percent)  had  one  or  more 
malfunctioning  parameters  preceding 
the  accident  or  incident,  preventing  the 
recording  or  readout  of  pertinent  data. 

Air  Transport  Association's  Petition  for 
Exemption 

In  August  1991,  the  Air  Transport 
Association  (ATA)  petitioned  the  FAA 
for  an  exemption  from  §  121.343(c).  The 
ATA  stated  that  the  compliance  date  for 
the  digital  flight  data  recorder  (DFDR) 
retrofit  was  inappropriate  when 
considering  the  schedule  for  either 
retrofitting  airplanes  with  noise 
abatement  eqmpment  or  retiring 
airplanes  in  order  to  comply  with  the 
Stage  3  transition  mandated  in 
September  1991  (56  FR  48628. 
September  25, 1991).  The  FAA  denied 
the  ATA  exemption  request,  stating  that 
the  Stage  3  transitimi  rule  did  not 
mandate  the  retirement  of  any  Stage  2 
airplanes.  The  FAA  pcnnted  out  that 
noise  abatement  equipment  was 
expected  to  be  available  for  virtually  the 
entire  active  fleet. 

In  June  1992,  the  ATA  again 
requested  that  the  FAA  extend  the  May 
26. 1994,  DFDR  compliance  date  for  its 
members  and  similarly  situated 
operators.  In  the  alternative,  the  ATA 
requested  that  the  FAA  establish  a 
delayed  DFDR  retrofit  scheduie  that 
coincided  with  the  State  3  transition 
interim  compliance  dates  to  avoid 
having  to  install  new  DFIWs  on 
airplanes  that  were  scbediiled  to  be 
retired.  The  ATA  asserted  that  the 
compliance  deadline  would  require  its 
members  to  install  DFDR's  on  Stage  2 
airplanes  that  would  be  retired  within 
5  Vz  years  of  the  May  1994  compliance 
date  to  remain  in  compliance  with  the 
part  91  noise  operating  rule.  The  ATA 
asserted  that  this  lypDR  retrofit 
requirement  for  Stage  2  airplanes  would 
impose  substantial  costs  on  them  with 
little  perceived  b«iefit. 

The  ATA  cited  several  factors  in 
support  of  its  petition,  including  the 
estimated  cost  of  EffDR  retrofit,  the  cost 
and  lead  time  in  accomplishing  the 
engineering  worii  to  support  the  retrofit, 
the  impact  of  retiring  Stage  2  airplanes 
that  were  DFDR  retrofitted,  the  required 
review  of  agency  rules  to  insure  that 
benefits  are  maximized,  and  the 
argument  that  flight  data  recorders  do 
not  enbance  aircraft  safiety.  The  ATA 
concluded  that  the  DFDR  retrofit  would 
no  longer  be  viewed  as  cost  beneficial 
because  of  the  noted  events  and 
circumstances  that  have  occiirred  since 
the  rule  was  promulgated  in  1987. 

A  summary  of  the  petition  was 
published  in  the  Federal  Roister  on 


Federal  Register  /  Vol.  59.  No.  36  /  Wednesday,  February  23.  1994  /  Proposed  Rules  8571 


August  12, 1992.  Two  comments  were 
received,  both  of  which  opposed  the 
petitioner's  request. 

A  DFDR  manufacturer  opposed  the 
exemption,  citing  the  number  of 
unsolved  accidents,  the  extended  life  of 
commercial  airplanes,  and  the 
possibility  of  further  expenses 
associated  with  a  delay  in  compliance 
with  §  121.343(c)  as  its  reasons  for 
opposing  the  exemption. 

The  National  Transportation  Safety 
Board  (NTSB)  opposed  the  exemption 
because  (1)  it  would  delay  the  safety 
benefits  to  be  gained  by  the  DFDR 
retrofit;  (2)  the  need  for  and  safety 
benefits  of  having  11-parameter 
recorders  were  well  established;  and  (3) 
linking  the  DFDR  requirement  to  the 
operating  noise  rules  of  part  91  could 
result  in  non-complying  aircraft  being 
flown  beyond  the  year  2000. 

On  January  29, 1993,  after  considering 
all  the  data  presented  by  the  ATA  and 
the  commenters,  the  FAA  determined   - 
that  a  grant  of  exemption  was  justified 
and  in  the  public  interest.  Exemption 
No.  5593  permits  ATA  members  to 
operate  certain  Stage  2  airplanes 
equipped  with  DFDR's  that  have  6 
rather  than  11  operational  parameters. 
Operation  is  allowed  subject  to  certain 
conditions  and  limitations,  including 
the  requirement  that  air  carriers  submit 
a  list  of  their  Stage  2  aircraft  that  will 
be  retired  by  December  31, 1998.  The 
terms  of  the  exemption  allow  non-ATA 
air  carriers  to  apply  for  coverage  under 
the  exemption  if  they  are  similarly 
situated. 

On  June  30, 1993,  the  FAA  amended 
Exemption  No.  5593  to  clarify  certain 
conditions  that  were  being 
misinterpreted. 

Air  Transport  Association's  Petition  for 
Rulemaking 

On  November  17, 1993,  the  ATA 
submitted  a  petition  for  rulemaking  to 
amend  §  121.343.  The  ATA  states  that 
the  previously  granted  exemption  does 
not  provide  the  scope  of  relief  necessary 
for  its  members  and  similarly  situated 
air  carriers,  and  that  a  change  to  the  rule 
is  necessary. 

The  ATA  requests  that  §  121.343(c)  be 
amended  to  reflect  the  following: 

1.  Installation  of  11-parameter  DFDR's 
be  required  only  for  those  airplanes  that 
will  be  in  the  fleet  beyond  Dumber  31, 
1999. 

2.  Installation  of  11-parameter  DFDR's 
in  those  airplanes  (those  that  will 
remain  in  the  fleet  beyond  December  31, 
1999,  including  Stage  3  airplanes) 
would  be  accomplished  on  a  phased 
compliance  schedule  with  the  option  of 
retiring  or  retrofitting  a  percentage  of 
the  operator's  fleet  as  follows: 


After  December  31, 1994,  at  least  25 
percent  of  the  Operator's  fleet  on  U.S. 
operations  specifications  that  do  not 
have  the  11-parameter  DFDR  installed 
must  be  retired  or  have  the  11-parameter 
DFDR  installed; 

After  December  31, 1996,  at  least  50 
percent  must  be  retired  or  have  the  11- 
parameter  DFDR  installed; 

After  December  31, 1998,  at  least  75 
percent  must  be  retired  or  have  the  11- 
parameter  DFDR  installed; 

After  December  31, 1999, 100  percent 
must  be  retired  or  have  the  11-parameter 
DFDR  installed. 

As  justification  for  this  proposed 
change,  the  ATA  states  in  its  petition 
that,  if  10  of  its  operators  were  to 
comply  with  the  retrofit  requirements  of 
§  121.343(c)  by  May  28,  1994.  the  cost 
would  exceed  $29  million.  The  ATA 
petition  does  not  specify  how  these 
costs  were  computed,  or  what  portion 
applies  to  aircraft  that  would  be  retired. 
The  ATA  does  state  that  if  non-ATA- 
member  carriers  were  considered,  the 
cost  estimate  would  be  at  least  double. 

The  ATA  also  states  that  the  change 
is  justified  by  problems  with  the 
technical  requirements  of  DFDR 
installation.  The  ATA  notes  that  retrofit 
instructions  and  parts  do  not  yet  exist 
for  all  aircraft  ciurently  in  the  fleet. 
These  engineering  specifications  and 
retrofit  kits  can  cost  up  to  $250,000  per 
aircraft  type  to  develop,  require  a  40- 
week  lead  time,  and  must  undergo  FAA 
approval.  The  petition  does  not  give  any 
detail  as  to  the  number  or  type  of 
airplanes  affected  by  these 
circumstances. 

The  ATA  also  restated  the 
justifications  presented  in  its  original 
petition  for  exemption,  including  the 
variable  fleet  plans  of  carriers  and  the 
fact  that  the  presence  of  an  11-parameter 
DFDR  on  an  airplane  does  not  make  the 
operation  of  that  airplane  any  safer. 

In  January  1994,  to  further  support  its 
petition,  the  ATA  presented  updated 
information  indicating  that  conditions 
in  the  industry  have  changed  further, 
and  that  meeting  the  May  26, 1994, 
compliance  date  would  be  impossible 
for  a  significant  number  of  Stage  2 
airplanes  because  of  changes  in  fleet 
plans,  and  equipment  availability  and 
certification  difficulties.  A  copy  of  the 
updated  data  presented  by  the  ATA  has 
been  placed  in  the  docket. 

The  FAA  has  reviewed  the  ATA 
proposal  in  detail  and  is  unable  to 
support  it  for  several  reasons. 

'Tne  FAA  acknowledges  that  an 
economic  burden  results  from  the 
inconsistent  timing  of  the  Stage  3 
transition  rule  and  DFDR  rule 
requirements,  that  thee  burdens  affect 
part  121  operators  to  varying  extent,  and 


that  relief  is  needed  that  is  beyond  the 
scope  of  the  current  exemption. 
However,  the  ATA  petition  seeks  to 
include  all  aircraft  currently  in  the  fleet, 
whether  Stage  2  or  Stage  3.  The  noise 
transition  rule  does  not  affect  Stage  3 
airplanes  currently  in  the  fleet;  their 
status  has  not  changed  since  the  time 
the  DFDR  rule  was  adopted  in  1988,  and 
the  ATA  has  presented  no  justification 
why  these  aircraft  should  be  included  in 
any  relief. 

Further,  the  ATA  has  repeatedly 
argued  that  its  member  carriers  revise 
their  fleet  plans  on  a  weekly  basis. 
However,  in  its  petition,  the  ATA 
proposes  that  aircraft  that  would  leave 
an  operator's  fleet  by  December  31, 
1999,  would  not  have  to  be  DFDR 
retrofitted,  and  that  those  that  will 
remain  will  be  phased  into  DFDR 
compliance. 

The  FAA  finds  it  difficult  to  reconcile 
these  two  positions.  The  ATA  proposal 
would  require  every  affected  operator  to 
engage  in  considerable  fleet  planning  if 
it  is  to  know  in  advance  which  aircraft 
need  not  be  retrofitted  because  they  will 
not  be  in  the  operator's  fleet  after  1999. 
The  same  would  be  true  of  any  attempt 
to  retrofit  any  percentage  of  a  fleet  by 
specific  dates.  Given  the  admitted 
constant  shifts  in  fleet  plans,  the  FAA 
has  determined  that  to  make  full  use  of 
a  rule  such  as  that  proposed  by  the  ATA 
would  require  complete  flexibility  for 
the  operator  and  thus  would  make 
compliance  almost  impossible  to 
monitor  or  establish  at  any  given  time. 

Further,  the  ATA  petition  is  unclear 
in  its  starting  point  for  individual 
operator's  fleets.  Given  the  changing 
fleet  plans  of  operators,  the  FAA  was 
unable  to  determine  when  there  would 
be  a  "count"  of  airplanes  from  which  to 
measure  percentage  compliance,  or  how 
that  percentage  would  be  affected  by 
aircraft  movements  in  and  out  of  an 
individual  fleet. 

However,  as  stated  previously,  the 
FAA  acknowledges  that  some  relief  is 
needed  from  the  combined  impact  of  the 
Stage  3  transition  and  DFDR  retrofit 
rules  and  the  current  equipment 
availability  problems,  at  least  as  far  as 
Stage  2  airplanes  are  concerned. 
Accordingly,  the  FAA  is  proposing  to 
amend  §  121.343(c)  to  provide  some 
relief  to  part  121  operators.  This 
proposal  seeks  to  limit  the  financial 
burden  for  DFDR  instG'ljtion  while 
recognizing  that  there  is  a  safety  benefit 
from  the  installation  of  11-parameter 
DFDR's.  The  substance  of  the  exemption 
granted  to  the  ATA  and  other 
petitioning  part  121  carriers  would  not 
be  affected  by  this  proposed  extension 
of  the  compliance  date;  a  carrier  may 
choo«e  to  maintain  exemption  coverage 
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for  that  portion  of  its  Stage  2  fleet  listed 
on  the  Aircraft  Retirement  Schedule 
required  by  the  exemption.  Based  on  the 
outcome  of  this  rulemaking  action, 
however,  the  FAA  will  reexamine  the 
exemption  to  ensure  its  continued  legal 
applicability  and  compatibility  with  any 
changes  made  to  §  121.343  and 
determine  whether  the  date  for 
submission  on  an  Aircraft  Retirement 
Schedule  should  be  amended. 

The  Proposed  Rule 

The  FAA  proposes  to  extend  the 
compliance  date  in  §  121.343(c)  for  all 
Stage  2  airplanes  subject  to  the  Stage  3 
transition  rule  (§  91.801(c)).  The 
proposed  rule  would  require  that  the 
DFDR  installation  be  accomplished  at 
the  next  heavy  maintenance  check,  but 
in  no  case  later  than  May  26, 1995.  The 
proposed  extension  would  allow  more 
flexibility  in  retrofit  planning  for  those 
carriers  that  have  experienced  difficulty 
in  obtaining  engineering  approval  for 
DFDR  retrofit  designs,  or  an  inability  to 
obtain  parts  and  installation  services 
before  the  May  26. 1994,  compliance 
date.  This  change  may  also  function  to 
bring  carriers  past  the  first  interim 
compliance  date  of  the  Stage  3 
transition  rule,  possibly  eliminating  the 
necessity  for  any  airplanes  to  be  DFDR 
retrofitted  before  they  are  removed  from 
the  fleet  for  noise  compliance  purposes, 
depending  on  the  individual 
circiunstances  of  the  carrier. 

The  proposed  rule  would  also  require 
that  by  May  26, 1994,  each  carrier 
submit  to  the  FAA  a  list  of  its  Stage  2 
airplanes  that  will  be  covered  under  by 
this  proposed  rule  change,  and  evidence 
(i.e..  a  binding  contract)  that  the  carrier 
has  ordered  sufficient  flight  data 
recorder  equipment  to  meet  the  May  26, 
1995  compliance  date,  either  by  aircraft 
retirement  or  planned  retrofit.  This 
provision  is  designed  to  ensure  that 
carriers  take  full  advantage  of  the  time 
provided  by  the  proposal  extension. 

The  proposed  relief  would  be  of 
economic  significance  to  the  industry 
and  is  consistent  with  recent 
recommendations  from  the  National 
Commission  to  Ensure  a  Strong 
Competitive  Airline  Industry 
(Commission),  a  Presidential  task  force 
formed  in  April  1993  to  make  policy 
recommendations  about  the  financial 
health  and  future  competitiveness  of  the 
U.S.  airline  and  aerospace  industries. 

In  light  of  the  Commission 
recommendations  and  the  information 
submitted,  the  FAA  has  determined  that 
the  ATA  has  presented  a  persuasive 
case  concerning  the  changing  conditions 
and  difficulties  that  carriers  have 
encountered  in  attempting  to  meet  the 
May  26. 1994.  DFDR  compliance  date. 
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The  FJ  A  does  not  anticipate  any 
signifii  ant  impact  on  safety  if  this 
propoj  al  is  adopted.  Flight  data 
record  ^rs.  reganiless  of  the  number  of 
operat  onal  parameters  they  record. 
have  n  3  direct  effect  on  the  safe 
operat  on  of  an  airplane.  The 
import  uice  of  flight  data  recorders  lies 
in  thei '  ability  to  reveal  the  status  and 
operat  onal  parameters  of  an  airplane 
after  it  is  involved  in  an  accident  or 
other  i  icident.  Depending  on  what  is 
reveali  d.  such  data  can  be  used  as  the 
basis  f  ir  altering  the  operation  or 
physic )!  characteristics  of  similar 
airplai  es.  Thus,  for  the  proposed  rule  to 
have  a  negative  impact,  one  of  the 
airplai  es  covered  by  it  would  have  to  be 
involv  )d  in  an  acddent  in  the 
additi*  nal  1  year,  and  information 
essent  al  to  the  determination,  of  cause 
must  lea  part  of  one  of  the  five 
additi(  nal  parameters  recorded  on  the 
upgra<  ed  DFDR  but  not  on  the  currently 
requin  id  six-parameto'  flight  data 
record  as. 

The  FAA  has  concluded  that  the 
chano  of  these  particular  circumstances 
occun  ng  is  remote.  Further,  the  FAA 
has  so  ight  to  limit  this  possibility  by 
extenc  ing  the  compliance  date  only  for 
Stage ; :  airplanes,  some  of  which  are 
exped  m1  to  leave  the  fleet  by  December 
31, 19 14,  under  the  noise  transition 
regula  ions.  By  requiring  all  other 
airplai  les  to  comply  with  the  DFDR  rule 
are  pn  tmulgated  in  1987.  the  FAA  seeks 
to  maj  imize  the  benefit  of  DFDR 
install  ition. 

The  FAA  stresses  that  all  airplanes 
coven  d  under  the  proposed  extension 
must  j  till  be  equipped  with  one  or  more 
appro  ed  flight  data  recorders  that 
recorc  those  parameters  specified  in 
part  i:  1.  It  is  only  the  upgrade  to  11- 
param  ^er  DFDR't  that  would  be 
extern  ed  for  a  limited  number  of 
airplai  les.  The  FAA  also  stresses  that  the 
propo  ed  relief  would  have  no  effect  on 
compi  lance  with  the  Stage  3  transition. 
The  p  oposed  relief  would  not  be 
availa  >Ie  for  Stage  2  airplanes  not 
subjec  t  to  the  Stage  3  transition  rule, 
i.e..  Si  age  2  airplanes  that  weigh  less 
than  7  5.000  pounds. 

The  proposed  rule  provision  that 
requir  is  DFDR  installation  at  the  time  of 
the  ne  (t  heavy  maintenance  check  after 
May  2  3, 1994,  is  the  FAA's  admonition 
to  can  iers  that  the  agency  expects  DFDR 
instal  atlon  to  be  accomplished  at  the 
earliej  t  feasible  time.  A  "heavy 
maintiinance  check"  is  considered  to  be 
any  ck  casion  on  which  the  airplane  is 
taken  lut  of  service  fcu'  4  or  more  days 
for  mt  intniance;  the  FAA  recognizes 
that  a  rriers  may  have  different 
termii  ology  to  describe  this  concept, 
and  tli  e  term  "heavy  maintenance 


ched("  as  used  in  this  proposal  is  not 
meant  to  describe  a  specific  recognized 
circumstance  or  event 

In  petitioning  Ux  an  exemption  from 
§  121.343(c).  the  ATA  based  its 
argument  of  cost  without  benefit  on  the 
regulations  requiring  the  transition  to  an 
all  Stage  3  fleet.  In  granting  the 
requested  exemption,  the  FAA 
emphasized  that  the  Stage  3  transition 
rule  does  not  require  the  retirement  of 
any  Stage  2  airplanes.  The  exemption 
was  thus  limited  to  those  aircraft  that 
operators  actually  planned  to  retire 
rather  than  retrofit  to  meet  Stage  3  noise 
levels.  However,  the  operators  indicated 
that  the  equipment  usage  and  retirement 
plans  mandated  by  the  granted 
exemption  were  incompatible  with  both 
fleet  planning  capabilities  and  the  less 
restrictive  compliance  requirements  of 
the  Stage  3  transition  rule. 

The  FAA  acknowledges  that  the  relief 
proposed  here  is  not  as  broad  as  that 
described  in  the  ATA  petition.  The  FAA 
seeks  comment  from  affected  operators 
on  the  extent  to  which  this  proftosed 
extension  will  relieve  recent  problems 
experienced  in  DFDR  retrofits  of  Stage 
2  airplanes.  The  FAA  specifically 
requests  economic  data  that  details  the 
costs  of  compliance  with  the  current 
May  1994  compliance  date  and  any 
costs  savings  anticipated  from  the 
extension  proposed  here.  Comments 
that  contain  information  concerning  any 
quantifiable  impact  on  safety  in 
delaying  compliance  are  also  requested. 

The  FAA  stresses  that  carriers  should 
not  consider  the  extension  as  a  period 
of  defierred  retrofit  action.  The  FAA 
does  not  anticipate  granting  any  further 
relief  from  the  DFDR  requirements  for 
any  airplanes  beyond  that  proposed 
here.  The  DFDR  rule  was  promulgated 
in  1987  and  should  have  been 
incorporated  into  fleet  planning  by  part 
121  operators.  The  FAA  acknowledges 
that  circumstances  such  as  the  Stage  3 
transition  rules  require  scane 
reconsideration  of  rule  impacts,  and  in 
light  of  the  reported  difficulties  in 
obtaining  the  necessary  equipment  and 
support  to  comply  with  the  DFDR  rule, 
this  extension  is  an  example  of  the  kind 
of  relief  that  the  FAA  considers  to  be 
justified.  To  date,  no  other  substantial, 
quantifiable  data  has  been  presented  to 
support  further  delay  in  compliance 
with  the  DFDR  regulation. 

Papenrork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C  Chapter  35 
under 

OMBAto.;New. 
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Title:  Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators  of 
Large  Aircraft. 

Proposed  Use  of  Information: 
Compliance  enforcement 
^Frequency:  One  time  per  carrier. 

Burden  estimate:  $25  per  air  carrier. 

Respondents:  Approximately  50  part 
121  air  carriers  with  Stage  2  aircraft 

Form(s):  Not  applicable. 

Average  Burden  hours  per 
respondent:  Vi  hours. 

For  further  information,  contact:  The 
Information  Management  Division,  M- 
34.  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590,  (202)  366-4735. 
Comments  on  the  proposed  information 
collection  requirements  should  be 
submitted  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  Attention:  Desk  Officer  for 
Federal  Aviation  Administr^on.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  FAA  rulemaking 
docket  for  this  proposed  action. 

RegnUlory  ETaluatioa  Summary 

Executive  Order  12866  established  the 
requirement  that,  within  the  extent 
permitted  bv  law,  a  Federal  regulatory 
action  may  be  undertaken  only  if  the 
potential  benefits  to  society  for  the 
regulation  outweigh  the  potential  costs 
to  society.  In  response  to  this 
requirement,  and  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  estimated 
the  anticipated  benefits  and  costs  of  this 
rulemaking  action.  The  FAA  has 
determined  that  this  proposed  rule  is 
not  a  "significant  rulemaking  action."  as 
defined  by  Executive  Order  12866 
(Regulatory  Planning  and  Review).  The 
results  are  summarized  in  this  section. 

The  proposed  rule,  by  extending  the 
compliance  date  by  up  to  1  year,  would 
allow  for  the  installation  of  DFDR  to 
coincide  with  the  installation  of  noise 
suppression  kits  for  those  aircraft  that 
are  affected  by  the  December  31. 1994, 
noise  compliance  date.  The  current 
exemption  limits  the  relief  from  the 
current  deadline  for  installing  DFDR  on 
Stage  2  airplanes  that  w\\l  be  retired  by 
the  end  of  the  decade,  leaving  aircraft 
intended  for  retrofitting  with  noise 
suppression  equipment  subject  to  the 
current  deadline  of  May  1994.  Any 
aircraft  that  are  scheduled  for  retirenoent 
by  the  end  of  the  decade  for  which  an 
exemption  has  not  been  obtained  would 
also  be  subject  to  this  deadline. 

The  potential  benefits  of  this  rule 
change  would  be  the  cost  savings 
realized  by  the  operators  of  Stage  2 
aircraft  in  part  121  service  that  plan  to 


retrofit  these  aircraft  with  noise 
suppression  equipment  or  have  not 
received  an  exemption  for  those  Stage  2 
aircraft  they  plan  to  retire  by  the  end  of 
the  decade.  The  proposal  would  afford 
these  operators  up  to  an  additional  year 
in  which  to  install  the  required  DFDR 
equipment.  Operators  that  were 
planning  to  retrofit  their  aircraft  with 
noise  suppression  equipment  before 
May  1995  would  derive  the  greatest  cost 
savings  because  DFDR  retrofit  could  be 
accomplished  at  the  same  time  that  the 
aircraft  was  being  retrofitted  with  noise 
suppression  equipment  Therefore,  no 
additional  non-routine  downtime  would 
be  required  for  the  upgraded  DFDR 
retrofit. 

The  amount  of  the  potential  cost 
savings  accruing  to  ooerators  planning 
to  retrofit  their  aircran  prior  to  the 
proposed  May  1995  deadline  was 
estimated  using  industry  data. 
Information  provided  to  the  FAA  by 
ATA  members  indicates  that  the 
installation  of  upgraded  DFDR'i  could 
require  from  2  to  5  days  of  downtime 
per  airplane,  depending  on  the  type  of 
equipment  Tlie  major  passenger  carriers 
responding  to  the  ATA  survey  estimated 
the  costs  of  this  downtime  from  $14,000 
to  $26,000  per  day  per  airplane.  The 
FAA  forecasts  that  about  250  Stage  2 
aircraft  will  be  retrofitted  with  noise 
suppression  equipment  over  the  next 
1  '/i  years.  Operators  of  these  aircraft 
could  therefore  expect  cost  savings  of 
between  $10  million  (based  on  2  days  of 
downtime  per  aircraft  and  an  average 
cost  of  $20,000  per  day)  and  $25  million 
(based  on  5  days  of  downtime  per 
aircraft  and  a  cost  of  $20,000  per  unit) 
from  this  proposal  The  FAA  solicits 
comments  from  the  industry  regarding 
the  cost  savings  expected  ftY>m  the 
avoidance  of  additional  downtime 
solely  for  the  purpose  of  retrofitting 
aircraft  with  upgraded  DFDR's. 

Operators  plannina  to  retrofit  their 
Stage  2  airplanes  with  noise 
suppression  equipment  after  May  1995 
would  not  receive  as  great  a  benefit  in 
terms  of  reduced  downtime,  however, 
because  the  additional  1  year  afforded 
by  this  proposal  may  not  be  enough  for 
them  to  avoid  any  non-routine 
downtime.  Nevertheless,  these  operators 
would  be  able  to  benefit  from  the 
opportunity  to  delay  incurring 
installation  costs  for  the  upgraded  DFDR 
equipment  by  up  to  one  year,  the  value 
of  which  is  calculated  in  the  following 
paragraph.  Available  FAA  data  indicates 
that  about  490  Stage  2  aircraft  would  fall 
in  this  category.  The  FAA  solicits  data 
from  the  industry  regarding  the  amount 
of  non-routine  downtime  that  could  be 
avoided  if  the  operators  of  these  aircraft 
were  afforded  the  proposed  additional 


year  to  comply  with  the  upgraded  DFDR 
requirements. 

the  FAA  was  able  to  estimate  the 
opportunity  cost  of  capital  savings  that 
operators  could  expect  from  being  able 
to  delay  incurring  the  expense  of 
installing  upgraded  DFDR  equipment  by 
up  to  1  year.  Responses  from  a  survey 
of  its  members  conducted  by  the  ATA 
indicated  that  the  installed  cost  of  the 
equipment  would  range  from  $20,000  to 
$40.00a  Given  the  expected  rate  of 
return  on  capital  of  7  percent  that  is 
mandated  by  the  Office  of  Management 
and  Budget  (OMB).  the  FAA  estimates 
that  the  opportunity  cost  savings 
exf>ected  to  result  from  the  proposal 
would  amount  to  about  $1.03  million, 
using  the  midpoint  of  the  expected 
range  of  equipment  installation  costs 
(.07  X  $30,000  X  490  aircraft).  The  FAA 
solicits  comments  from  part  121  air 
carriers  regarding  the  expected  impact 
of  the  proposed  regulatory  relief  on  their 
costs  of  compliance,  including  the 
number  of  airplanes  to  which  this  reUef 
would  apply.  Information  pertaining  to 
the  scheduling  of  these  retrofits  would 
also  be  useful  In  calculating  the  cost 
savings. 

A  number  of  operators  that  plan  to 
retire  their  Stage  2  aircraft  over  the  next 
5  years  have  not  taken  advantage  of  the 
previously  granted  exemption  from  the 
upgraded  DFDR  requirement.  Those 
operators  of  aircraft  that  plan  to  remove 
from  service  some  airplanes  by  the 
December  31. 1994  noise  transition 
compUance  deadline  and  that  are  not 
using  the  exemption  could  also  benefit 
from  this  proposal.  Extension  of  the 
DFDR  deeidline  would  allow  them  to 
forego  Installing  upgraded  DFDR 
equipment  on  some  aircraft  that  would 
otherwise  be  retired  within  7  months  of 
the  installation. 

The  proposed  rule  change  would 
impose  only  a  minimal  cost  on  society 
in  the  form  of  a  reduction  in  safety 
because  of  the  extremely  low  probability 
that  one  of  the  740  airplanes  potentially 
affected  by  this  rule  will  have  an 
accident  (which  would  not  be  prevented 
by  the  new  11-parameter  DFDR)  during 
the  additional  1  year.  Moreover,  if  there 
were  an  accident  involving  these  Sta^ 
2  airplanes,  the  causes  of  such  an 
accident  would  have  to  be  determinable 
only  with  the  additional  data  provided 
by  an  upgraded  DFDR.  For  a  safety 
benefit  to  be  realized,  this  information 
would  have  to  be  used  in  rulemaking  or 
some  other  agency  action  that  would 
prevent  a  second  future  accident  with  a 
chain  of  causation  closely  resembling 
that  of  the  first  accident.  The  resulting 
probability  of  these  two  hypothetical 
accidents  actually  occurring,  assuming 
the  proposal  goes  into  effect,  is 
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considerably  less  than  the  abeady 
remote  possibility  that  one  of  the  740 
affected  aircraft  would  have  a  serious 
accident  over  this  time  frame.  The  FAA 
calls  for  comments  on  the  extent  of  the 
potential  reduction  in  safety  that  could 
result  from  this  proposal. 

The  proposal  would  also  require  that 
each  air  carrier  submit  to  the  FAA 
documentation  listing  those  Stage  2 
aircraft  scheduled  for  retrofit  as  well  as 
evidence  that  it  has  ordered  a  sufficient 
number  of  flight  data  recorders  to  meet 
the  May  26, 1995.  compliance  date  for 
all  aircraft  on  the  list.  The  FAA  has 
estimated  that  this  paperwork 
information  requirement  would  cost 
each  affected  air  carrier  about  $25.  The 
total  cost  of  this  provision  would 
therefore  not  appreciably  alter  the 
overall  balance  between  the  costs  and 
benefits  of  the  proposed  rule. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulator)'  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  proposed  rule  is  of  a  cost  relieving' 
nature  and  would  therefore  afford  cost 
savings  to  individual  part  121  operators. 

Under  FAA  Order  2100.14A.  the 
criterion  for  a  "substantial  impact"  is  a 
number  that  is  not  less  than  11  and  that 
IS  more  than  one  third  of  the  small    . 
entities  subject  to  the  rule.  For  operators 
of  aircraft  for  hire,  a  small  operator  is 
one  that  owns,  but  does  necessarily 
operate,  nine  or  fewer  aircraft.  This 
proposal  would  mainly  affect  part  121 
scheduled  operators,  although  some 
unscheduled  operators  could  be  affected 
as  well.  The  FAA's  criterion  for  a 
"significant  impact"  is  $116,300  or 
more  per  year  for  a  scheduled  operator 
whose  entire  fleet  has  a  seating  capacity 
of  60  seats  or  more.  $65,000  for  a 
scheduled  operator  with  a  fleet 
including  smaller  aircraft,  and  $4,600  or 
more  for  an  unscheduled  operator. 

The«xtent  of  the  annualized  cost 
savings  per  aircraft  resulting  from  the 
opf>ortunity  cost  of  capital  that  would 
be  saved  (i.e.,  what  could  be  earned  on 
alternative  investments)  would  be 
$2,100  per  aircraft,  based  on  the 
assumptions  used  in  calculating  the 
potential  total  cost  savings  resulting 
from  this  factor  in  the  previous  section 
(.07x$30,000).  A  scheduled  carrier  with 
a  fleet  of  smaller  aircraft  would 
therefore  need  to  convert  well  over  nine 
aircraft  to  exceed  its  threshold  value  of 
$65,000.  in  which  case  it  would  not  be 


regarc  ed  as  a  small  entity.  A  scheduled 
carrie  with  a  fleet  of  larger  aircraft 
wouU  have  to  convert  even  more 
aircra  t  to  exceed  its  threshold  of 
$116,;  00.  The  threshold  value  for  an 
luisch  )duled  operator  is  only  $4,600, 
howe'  er,  as  noted  above.  A  carrier 
woulc  therefore,  only  have  to  convert 
three  lirplanes  to  exceed  this  threshold, 
using  ^e  estimate  of  cost  savings 
derivt  d  above.  To  make  a  determination 
of  a  "j  ignificant  economic  impact,"  the 
FAA  I  leeds  information  pertaining  to 
the  nilmber  of  Stage  2  aircraft  that  small 
unschfeduled  operators  are  planning  to 
retrof  t  with  noise  suppression 
equip  nent.  The  FAA  therefore  requests 
that  a  fected  part  121  operators  provide 
infon  lation  pertaining  to  the  number  of 
aircra  t  involved  and  the  potential 
reduc  ion  in  compliance  costs  per 
aircra  t. 

Inten  lational  Trade  Impact  Assessment 

O^B 


directs  agencies  to  assess  the 
of  regulatory  changes  on 
inten^ational  trade.  The  proposed  rule 
feet  only  U.S.  air  carriers  because 
carriers  are  not  subject  to  part 
he  economic  analysis  of  the  final 
I  landating  that  aircraft  receiving  an 
"  type  certificate  before 
September  30, 1969,  install  DFDR's 
e  of  recording  the  required 
of  parameters  by  May  1994 
1  ided  that  there  would  not  be  any 
impact.  Therefore,  the  provision  of 
lief  from  the  original  rule  in  the  form 
c  sadline  extension  is  not  expected 
any  impact  on  international 
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Fedei  alism  Implications 

proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
relationship  between  the  national 
e*iment  and  the  States,  or  on  the 
distri  jution  of  power  and 
respc  nsibilities  among  the  various 
of  government.  Therefore,  in 
lance  with  Executive  Order  12866, 
(  etermined  that  this  proposal 
"  not  have  sufficient  federalism 
cations  to  warrant  the  preparation 
F  ederalism  Assessment. 


Inter  lational  Civil  Aviation 
Orga  lization  and  Joint  Aviation 
Eu  ations 


eeping  with  U.S.  obligations 
the  Convention  on  International 
Aviation,  it  is  FAA  policy  to 
I  ly  with  the  Standards  and 
Reco  nmended  Practices  of  the 
Inter  lational  Civil  Aviation 
Orgai  lization  to  the  maximum  extent 
pract  cable.  The  FAA  is  not  aware  of 
any  ( ifTerences  that  this  proposal  would 
present  if  adopted.  Any  differences  that 


may  be  presented  in  comments  to  this 
proposal,  however,  will  be  taken  into 
consideration. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in  ■ 
.the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aviation  safety. 
Transportation. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  121  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355. 
1356,  1357,  1401.  1421-1430,  1472.  1485, 
and  1502;  49  U.S.C.  106(g). 

2.  Section  121.343  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  and  adding  a  new  paragraph  (1)  to 
read  as  follows: 

§121.343    Flight  recorders. 

***** 

(c)  Except  as  provided  in  paragraph  (1) 
of  this  section,  no  person  may  operate 
an  airplane  specified  in  paragraph  (b)  of 
this  section  unless  it  is  equipped,  before 
May  26. 1994,  with  one  or  more 
approved  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium. 


(1)  No  person  may  operate  an  airplane 
specified  in  paragraph  (b)  of  this  section 
that  meets  the  Stage  2  noise  levels  of 
part  36  of  this  chapter  and  is  subject  to 
§  91.801(c)  of  this  chapter  unless  it  is 
equipped  with  one  or  more  approved 
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flight  data  recorders  that  utilize  a  digital 
method  of  recording  and  storing  data 
and  a  method  of  readily  retrieving  that 
data  from  the  storage  medium.  The 
information  specified  in  paragraphs 
(c)(1)  through  (c)(ll)  of  this  section 
must  be  able  to  be  determined  within 
the  ranges,  accuracies  and  recording 
intervals  specified  in  appendix  B  of  this 
part.  In  addition — 

(1)  This  flight  data  recorder  must  be 
installed  at  the  next  heavy  maintenance 
check  after  May  26, 1994,  but  no  later 
than  May  26, 1995. 

(2)  By  May  26. 1994.  each  carrier  must 
submit  to  the  FAA  documentation 
listing  those  airplanes  covered  under 
this  paragraph  and  evidence  that  it  has 
ordered  a  sufficient  number  of  flight 
data  recorders  to  meet  the  May  26, 1995 
compliance  data  for  all  aircralt  on  that 
list. 

(3)  Alter  May  26. 1994.  any  aircraft 
that  is  modified  to  meet  Stage  3  noise 
levels  must  have  the  flight  data  recorder 
described  in  jwragraph  (c)  of  this 
section  installed  before  operating  under 
this  part. 

Issued  in  Washington,  DC,  on  February  17. 
1994. 

William  J.  White. 

Acting  Director.  Flight  Standards  Service. 
[FR  Doc.  94-4014  Filed  2-22-94;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

ClassHlcatton  of  Computer-Readable 
Periodical  Publications 

AQENCr:  Postal  Service. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Postal  Service  seeks 
comments  from  interested  parties 
concerning  the  possible  admissibility  of 
periodicals  produced  on  electronic 
media  into  second-class  mail.  This 
request  for  comments  is  prompted  by 
the  increasing  usage  of  these  electronic 
media,  and  may  lead  to  a  change  in  the 
requirement  that  second-class  mail  be 
formed  of  printed  sheets. 
DATES:  Comments  must  be  received  by 
April  11. 1994. 

ADDRESSES:  Address  all  comments  to 
the  Manager.  Publications,  USPS 
Headquarters.  475  Lljifant  Plaza  SW., 
Washington.  DC  20260-2409. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyn  E.  Seidler.  (202)  268-2261. 
SUPPLEMENTARY  MFORMATION:  The  Postal 
Service  has  noted  that  a  number  of 
publications  which  currently  have 


second-class  mailing  privileges  are  also 
available  to  subscribers  in  alternate 
media,  such  as  floppy  diskettes  and  CD- 
ROMs.  These  alternate  media,  even  if 
containing  exactly  the  same  information 
that  is  available  in  the  paper  version  of 
the  second-class  publication,  are  not 
currently  eligible  for  second-class 
mailing  privileges  because  the  Postal 
Service  has  interpreted  the  requirement 
that  "second-class  must  be  formed  of 
printed  sheets"  to  exclude  this  material 
(See  section  200.0103  of  the  Domestic 
Mail  Classification  Schedule,  reprinted 
in  39  CFR  part  3001.  subpart  C, 
appendix  A.)  While  current  usage  of 
these  alternate  media  appears  to  be 
hmited.  it  is  expected  that  future  usage 
will  increase.  It  is  also  expected  that 
new  types  of  information  not  available 
in  traditional  second-class  publications 
(e.g..  videos  or  musical  accompaniment) 
will  become  available  in  these  alternate 
media,  and  that  new  ways  of  presenting 
and  using  this  information  may  make 
simple  analogies  to  traditional  second- 
class  publications  more  diflScult 

The  Postal  Service  believes  it  might 
be  useftil  at  this  time  to  review  the 
printed  sheet  requirement  pertaining  to 
the  mailing  of  second-class  publications 
and  other  aspects  of  the  classification  of 
non- print  media.  Commenters  should 
keep  in  mind  that  the  other 
requirements  for  second-class  matter 
have  not  been  identified  for 
reconsideration  at  this  time.  These 
requirements  include  that  the  matter 
must  be  originated  and  published  for 
the  purpose  of  disseminating 
Information  of  a  public  character  or 
devoted  to  literat\ire.  the  sciences,  art  or 
some  special  industry;  that  it  must  be 
issued  at  stated  intervals  no  leSs  than 
four  times  per  year,  that  there  be  limited 
advertising  in  Issues;  and  that  there  be 
a  list  of  subscribers/requesters,  as 
appUcable. 

Options  available  for  the  classification 
of  non-print  media  include,  but  are  not 
hmited  to: 

1.  Allowing  publications  in  non- 
printed  sheet  formats  to  be  mailed  at 
second-class  rates,  if  they  meet  all  other 
current  requirements  of  second  class. 

2.  Requiring  matter  not  on  printed 
sheets  to  be  mailed  at  non-second  class 
rates,  such  as  first-,  third-,  or  fourth- 
class  mail 

3.  Allowing  only  some  material,  in 
highly  specific  formats  (such  as  100% 
non-advertising  content),  to  be  eligible 
for  second-class  rates. 

4.  Establishing  an  entirely  new 
classification  (class,  subclass  or  rate 
catMory)  to  meet  tlie  service  and  pricing 
needs  of  mailers  of  non-printed  sheet 
publications. 


Therefore,  in  view  of  the  foregoing, 
the  Postal  Service  requests  from 
interested  pejties,  comments  and 
pro[>osals  on  the  following  subjects; 

1.  How  are  publications  on  diskette  or 
CD-ROM  currently  mailed  or 
distributed  (e.g..  via  first-class  mail, 
third-class  mail,  alternate  delivery 
services,  etc.)? 

2.  Should  publications  in  non-printed 
sheet  formats  be  eUgible  for  second- 
class? 

a.  Would  allowing  formats  other  than 
printed  paper  sheets  maintain  the 
integrity  of  second-class? 

b.  Should  computer  diskettes  and  CI>- 
ROMs  be  considered  "printed  sheets?" 

c  If  formats  other  than  printed  sheets 
are  to  be  allowed,  should  these  formats 
be  hmited  to  computer  diskettes  and 
CD-ROMS,  or  should  other  formats  be 
eligible?  What  would  these  other 
formats  be? 

d.  If  additional  formats  are  to  be 
eUgible,  would  the  material  have  to 
meet  the  other  existing  criteria  for 
second-class  eligibility,  such  as 
periodicity? 

a  Should'second-class  eligibility  be 
limited  to  media  that  contain 
information  nearly  identical  to  the 
pap>er-based  issues  already  eligible  for 
second  class?  For  example,  should 
publications  containing  audio  or  video 
segments  be  excluded?  If  they  are  not  to 
be  excluded,  how  are  they  to  be 
measured  for  postage  computation 
purposes?  How  much  or  what  kind  of 
variance  between  the  paper  and  non- 
paper  formats  would  be  appropriate? 

f.  If  additional  formats  are  allowed, 
there  may  be  an  impact,  either  positive 
or  negative,  on  postal  handling  and 
administrative  costs,  and  subsequently, 
rates.  Therefore,  should  there  be 
additional  machinabihty  and/or 
pre(»aration  requirements  for  the  new 
formats? 

g.  How  should  the  Postal  Service 
handle  the  determination  and 
verification  of  advertising  percentage, 
postage,  weight,  and  other  factors  that 
are  physically  measurable  with  printed 
sheets?  Given  industry  trends,  is  it 
likely  that  pubhcations  in  additional 
formats  will  evolve  in  such  a  way  as  to 
make  both  editorial  and  advertising 
content  increasingly  difficult  to 
measure? 

h.  Should  mixed  formats  be  allowed 
in  a  maihng  (e.g..  paper  and  CD-ROM)? 

3.  If  any  commenter  believes  that  the 
Postal  Service  should  request  a 
recommended  decision  from  the  Postal 
Rate  Commission  to  establish  a  new 
classification  (class,  subclass  or  rate 
category)  that  would  include  materials 
in  electronic  formats  that  may  or  may 
not  meet  the  current  requirements  for 
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second-class  publications,  such  as 
periodicity  or  a  subscriber/requester  list, 
the  commenter  is  asked  to  also  comment 
on  the  following: 

a.  If  a  new  rate  category  were  to  be 
established,  what  are  the  current  and 
anticipated  future  rate  and  service 
requirements  for  materials  in  additional 
formats?  For  example,  within  how  many 
days  of  issue  do  they  need  to  be 
delivered  locally,  nationally,  etc.? 

b.  What  should  be  eligible  for  this 
new  classification?  Should  eligibility  be 
limited  to  publications,  or  should  other 
items  in  electronic  format  be  included? 

c.  Should  this  classification  be  a  new 
class,  subclass  or  rate  category: 

The  Postal  Service  will  evaluate  the 
comments  and  proposals  received  in 
response  to  this  notice  and  issue  a 
notice  of  proposed  rulemaking  if  it 
determines  that  such  action  is 
appropriate. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
|FR  Doc.  94-3920  Filed  2-22-94:  8:45  am] 

BItUNG  CODE  7710-12-M 


POSTAL  RATE  COMMISSION 

39  CfR  Part  3001 

(Docket  No.  RM91-1] 

RIN  320»-AA04,  3209-AA15  and  3211-AAOO 

Rules  Of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
public  comment  period. 

SUMMARY:  This  serves  as  notice  of,  and 
a  request  for.  comments  on  proposed 
changes  to  the  Commission's  rules  of 
practice  and  procedure  that  the 
Commission  is  considering  for  adoption. 
The  proposed  rules  evolved  out  of  the 
Commission's  Docket  RM91-1 
proceeding.  Participants  to  that 
proceeding  developed  specific 
proposals  for  improvements  to  the 
Commission's  rules  of  practice. 
Adoption  of  these  proposed  rules  is 
expected  to  enhance  the  efficiency  of 
Commission  proceedings  and  ease  the 
burdens  on  participants  in  Commission 
proceedings. 

DATES:  Written  comments  responding  to 
this  document  must  be  submitted  on  or 
before  April  4. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Charles  L.  Clapp.  Secretary  of  the 
Commission,  Suite  300. 1333  H  Sti;pet 
NW.,  Washington.  DC  20268-0001 
(telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Sharfman,  Legal  Advisor, 
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Postal  l^te  Commission.  Suite  300, 
1333  l  Street  NW..  Washington,  DC 
2026840001  (telephone:  202/789-6820). 
SUPPtI  MENTARY  INFORMATION:  The 
Comm  ssion's  Office  of  the  Consumer 
Advoc  Jte  (OCA)  has  filed  a  motion 
reques  ing  that  the  Commission 
consic  ST  a  Stipulation  and  Agreement 
on  pre  }osed  changes  to  the 
Comm  ssion's  rules  of  practice  and 
procec  ure.  All  documents  relating  to  the 
RM91-  1  proceeding  are  available  for 
public  insp>ection  at  the  Commission's  H 
Street  offices. 

The  proposed  rule  changes  resolve 
some,  )ut  not  all,  of  the  outstanding 
issues  in  this  proceeding.  Fifteen 
participants  support  proposed  changes 
to  the  Commission's  Rules  of  Practice 
and  P  ocedure,  39  CFR  3001,  which 
woulc  alter  the  service  requirements 
applic  able  to  requests  for  written 
disco\  ery  and  the  answers  thereto; 
restric  t  transcript  corrections  to 
mater  al,  substantive  errors;  require 
limite  1  participators  to  respond  to 
disco)  ery  requests  specifically  directed 
to  test  mony  they  sponsor;  alter 
produ  rtion  specifications  relating  to 
margii  is,  line  spacing  and  choice  of 
typefs  :e;  and  allow  a  ten-day  grace 
perio(  for  filing  signature  pages  to 
intern  igatory  responses  under  specified 
condi  ions.  Additionally,  nine 
partic  pants  support  adding  a  new  rule 
10(d).  39  CFR  3001.10(d).  which  would 
requii  i  that  certain  documents  be  filed 
in  ele  Ironic  form  (on  diskettes)  within 
five  w  orking  days  of  their  being 
forma  ly  filed  in  hard  copy.  Adoption  of 
these  }roposed  rules  is  expected  to 
enhar  ce  the  eHiciency  of  Commission 
procei  tdings  and  ease  the  burdens  on 
partic  pants  in  Commission 
proce  Kiings. 

Pur  ctuation  within  the  attachment  to 
the  St  pulation  and  Agreement  might  be 
interp  reted  to  propose  elimination  of 
certai  i  provisions  not  discussed  in  the 
motic  1.  It  is  the  understanding  of  the 
Comn  lission  that  there  was  no  intent  to 
propc  se  changes  other  than  those 
expla  ned  in  the  proposed  Stipulation 
and  Algreement.  To  avoid  any  possible 
misunderstandings,  the  full  text  of 
affect  id  subsections,  as  they  would 
appec  r  if  the  changes  proposed  herein 
were  idopted,  are  set  forth  below. 
Addil  ionally.  to  improve  clarity,  an 
articli  I  has  been  added  to  the  next  to  last 
sentei  ice  in  Rule  26(c).  39  CFR 
3001.  >6(c). 

Oni  I  of  the  signatories  to  the 
Stipu  ation  and  Agreement.  McGraw- 
Hill,   nc,  also  filed  a  comment  noting 
that  t  le  language  describing  the  service 
requi  ements  of  discovery  questions  and 
objec  ions  differed  from  the  language  in 


the  rules  applicable  to  service 
requirements  for  discovery  answers  and 
compelled  answers.  Compare  for 
example  proposed  rule  25  (a)(c),  with 
rule  25(b)(d).  The  comment  indicates 
that  parties  to  the  Stipulation  intended 
that  the  rules  for  service  of  discovery 
requests,  answers,  objections,  and 
compelled  answers  be  identical. 
Conforming  adjustments  have  not  been 
proposed  at  this  time  to  allow  interested 
persons  to  comment  on  the  specific 
language  submitted  in  the  Stipulation. 
Absent  comments  in  opposition 
submitted  in  response  to  this  notice, 
conforming  changes  would  be  made  in 
the  final  rule  to  reflect  that,  for 
documents  described  in  rules  25.  26. 
and  27,  special  requests  for  service  will 
be  honored;  and  the  final  sentence  in 
proposed  rule  12(b),  39  CFR  3001.12(b) 
would  be  changed  to  read  as  follows: 

Special  requests  for  service  are  used  for 
obtaining  service  of  discover^'  requests  and 
answers,  and  any  objections  and  compelled 
answers  related  thereto.  Participants  may 
serve  special  requests  for  service  on  any 
other  participant  requesting  service  of 
discovery  requests  directed  to  specified 
witnesses  or  participants;  or  answers 
provided  by  specified  witnesses  or  that 
participant. 

Regulatory  Evaluation 

It  has  been  determined  pursuant  to  5 
U.S.C.  605(b)  that  these  rules  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  terms  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  501  et  seq.  It 
has  also  been  determined  that  these 
rules  do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  pursuant  to 
Executive  Order  12612.  These  rules  do 
not  contain  any  information  collection 
requirements  as  defined  in  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3502(4).  and  consequently  the  review 
provisions  of  44  U.S.C.  3507  and  the 
implementing  regulations  in  5  CFR  part 
1320  do  not  apply. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  set  out  in  the 
preamble.  39  CFR  part  3001  is  proposed 
to  be  amended  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C  404(b).  3603,  3622- 
3624.  3661,  84  Stat.  759-762.  764.  90  Stat. 
1303;  (5  U.S.C  553).  80  Stat.  383. 
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Subpart  A— Rules  of  General 
Applicability 

2.  Section  3001.10  would  be  amended 
by  revising  paragraph  (a)  and  by  adding 
paragraph  (d)  to  read  as  follows: 

S  3001.10    Fonn  and  number  of  copies  of 
documents. 

(a)  Production.  If  not  printed, 
documents  filed  with  the  Commission 
shall  be  produced  on  paper  of  letter 
size,  8  to  8V2  inches  wide  by  IOV2  to  11 
inches  long,  with  left-  and  right-hand 
margins  not  less  than  1  inch  and  other 
margins  not  less  than  0.75  inches, 
except  tables,  charts  or  special 
documents  attached  thereto  may  be 
larger  if  required,  provided  that  they  are 
folded  to  the  size  of  the  document  to 
which  they  are  attached.  The 
impression  shall  be  on  only  one  side  of 
the  paper  unless  there  are  more  than  ten 
pages.  The  text  shall  be  not  less  than 
one  and  one-half  spaced  except  that 
footnotes  and  quotations  may  be  single 
spaced.  Any  typeface  not  smaller  than 
12  pt  may  be  used.  If  the  document  is 
bound,  it  shall  be  bound  on  the  left  side. 
Copies  of  documents  for  filing  and 
service  may  be  reproduced  by  any 
duplicating  process  that  produces  clear 
and  legible  copies. 
•        •        •        *        • 

(d)  Electronic  filings.  (1)  All 
testimony,  exhibits,  workpapers,  library 
references,  briefs  and  reply  briefs  which 
have  been  prepared  on  a  computer  or 
word  processor  shall  be  filed  as 
diskettes  (or  otherwise  electronically 
transmitted  to  the  Commission)  within 
five  business  days  of  the  initial  filing  of 
the  hard  copy. 

(2)  Diskettes  filed  pursuant  to 
paragraph  (d)(1)  of  this  section  may  be 
provided  in  any  widely-used  format. 
The  preferred  formats  are  IBM-PC 
compatible  diskettes  in  Word  Perfect, 
Microsoft  Word,  ASCII  text,  Lotus  (DOS 
3.0  or  later  version),  or  DIF  format.  If 
these  formats  are  not  used  to  produce 
the  initial  hard  copy,  diskettes  will  be 
accepted  in  any  format  actually  used. 
Documents  which  have  been  generated 
on  a  mainframe  or  minicomputer,  for 
example,  shall  be  converted  to  diskettes, 
if  possible.  In  such  cases  as  these,  where 
a  file  translation  program  must  be  used 
to  produce  a  PC-compatible  diskette, 
reasonable  conversion  programs  will 
satisfy  the  requirements  of  this  section. 
If  a  party  has  generated  hard  copy  of 
documents  subject  to  this  section  on  a 
computer  other  than  a  personal 
computer  and  lacks  the  capabiHty  of 
producing  a  PC-compatible  diskette,  the 
party  must  arrange  for  other  means  of 
conveying  the  information 
electronically.  Recommended 


alternatives  to  the  filing  of  diskettes  are 
transmission  by  modem  or  providing 
the  information  on  magnetic  tape. 

(3)  If  documents  are  not  prepared 
using  electronic  media,  diskettes  need 
not  be  created  and  filed.  A  party  that 
generates  documents  subject  to  this 
section  using  non-electronic  means  is  to 
file  an  affidavit  or  declaration  so  stating 
within  five  business  days  of  the  initial 
filing  of  the  hard  copy.  The  declaration 
or  affidavit  may  be  the  statement  of  a 
witness,  counsel  or  an  official 
representative  of  the  participant.  Such 
an  affidavit  or  declaration  need  be  filed 
only  once  during  the  course  of  a 
proceeding,  within  five  business  days  of 
the  filing  of  the  first  document  subject 
to  this  section. 

(4)  The  Commission  intends  to  file 
within  five  business  days  of  their  initial 
issuance  in  hard  copy  form  diskettes  of 
all  documents  issued  by  the 
Commission  or  the  Presiding  Officer. 
This  includes  Presiding  Officer's 
rulings.  Commission  orders,  notices  of 
inquiry  and  other  notices  and 
Commission  opinions  and 
recommended  decisions. 

(5)  Any  changes  or  revisions  to 
electronically-filed  documents  shall  be 
filed  on  updated  diskettes.  The  updated 
diskettes  are  to  be  filed  within  five 
business  days  of  the  initial  filing  of  the 
hard  copy  of  the  revisions. 

3.  Section  3001.12  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§3001.12    Service  of  documents. 

(b)  Service  by  the  parties.  Every 
document  filed  by  any  person  with  the 
Commission  in  a  proceeding  shall  be 
served  by  the  person  filing  such 
document  upon  the  i>articipants  in  the 
proceeding  individually  or  by  such 
groups  as  may  be  directed  by  the 
Commission  or  presiding  officer  except 
for  discovery  requests  as  governed  by 
§§3001.25  to  3001.27.  Special  requests 
relating  to  discovery  must  be  served 
individually  upon  the  party  conducting 
discovery  and  state  the  witness  who  is 
the  subject  of  the  special  request. 

*  •        •        •        • 

4.  Section  3001.20a  would  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  3001 .20a    Limited  participation  by 
persons  not  parties. 

•  *        •        •        • 

(c)  Scope  of  participation.  Subject  to 
the  provisions  of  §  3001.30(f).  limited 
participators  may  present  evidence 
which  is  relevant  to  the  issues  involved 
in  the  proceeding  and  their  testimony 
shall  be  subject  to  cross-examination  on 


the  same  terms  applicable  to  that  of 
formal  participants.  Limited 
participants  may  file  briefs  or  proposed 
findings  pursuant  to  §§  3001.34  and 
3001.35,  and  within  15  days  after  the 
release  of  an  intermediate  decision,  or 
such  other  time  as  may  be  fixed  by  the 
Commission,  they  may  file  a  written 
statement  of  their  position  on  the  issues. 
The  Commission  or  the  presiding  officer 
may  require  limited  participators  having 
substantially  Hke  interests  and  positions 
to  join  together  for  any  or  all  of  the 
above  purposes.  Limited  participators 
are  not  required  to  respond  to  discovery 
requests  under  §  3001.25  through 
§  3001.28  except  to  the  extent  that  those 
requests  are  directed  specifically  to 
testimony  which  the  limited 
participators  provided  in  the 
proceeding;  however,  limited 
participators,  particularly  those  making 
contentions  under  39  U.S.C.  3622(b)(4). 
are  advised  that  failure  to  provide 
relevant  and  material  information  in 
support  of  their  claims  will  be  taken 
into  account  in  determining  the  weight 
to  be  placed  on  their  evidence  and 
arguments. 

4.  Section  3001.25  would  be  amended 
by  revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

S  3001 .25    Interrogatories  lor  purpose  of 
discovery. 

(a)  Service  and  contents.  In  the 
interest  of  expedition  and  limited  to 
information  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  serve  upon  any  other  participant  in 
a  proceeding  wnritten  interrogatories 
requesting  nonprivileged  information 
relevant  to  the  subject  matter  in  such 
proceeding,  to  be  answered  by  the 
participant  served,  who  shall  furnish 
such  information  as  is  available  to  the 
participant.  A  participant  through 
interrogatories  may  require  any  other 
participant  to  identify  each  person 
whom  the  other  participant  expects  to 
call  as  a  witness  at  the  hearing  and  to 
state  the  subject  matter  on  which  the 
witness  is  expected  to  testify.  The 
participant  serving  the  interrogatories 
shall  file  a  copy  thereof  with  the 
Secretary  pursuant  to  §  3001.9  and  shall 
serve  a  copy  upon  the  Postal  Service. 
Special  requests  for  service  by  other 
participants  shall  be  honored. 

(b)  Answers.  Each  interrogatory  shall 
be  answered  separately  and  fully  in 
writing,  unless  it  is  objected  to.  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  the  manner  prescribed 
by  paragraph  (c)  of  this  section.  The 
party  responding  to  the  interrogatones 
shall  serve  the  answers  on  the  party 
who  served  the  interrogatories  within  20 
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days  of  the  service  of  the  interrogatories 
or  within  such  other  period  as  may  be 
fixed  by  the  presiding  officer,  but  before 
the  conclusion  of  the  hearing.  The 
answers  are  to  be  signed  by  the  j)erson 
making  them.  If  the  person  responding 
to  the  interrogatory  is  unavailable  to 
sign  the  answer  when  filed,  a  signature 
page  must  be  filed  within  ten  days 
thereafter  with  the  Commission,  but 
need  not  be  served  on  participants. 
Copies  of  the  answers  to  interrogatories 
shall  be  filed  with  the  Secretary 
pursuant  to  §  3001.9  and  shall  be  sened 
upon  other  participants  who  request 
them. 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  interrogatory,  the 
part  shall  be  specified.  A  participant 
claiming  privilege  shall  identify  the 
specific  evidentiary  privilege  asserted 
and  state  the  reasons  for  its 
'applicability.  A  participant  claiming 
undue  burden  shall  state  with 
particuleirity  the  effort  which  would  be 
required  to  answer  the  interrogatory, 
providing  estimates  of  cost  and  work 
hours  required,  to  the  extent  possible. 
An  interrogatory  otherwise  proper  is  not 
necessarily  objectionable  because  an 
answer  would  involve  an  opinion  or 
contention  that  relates  to  fact  or  the 
application  of  law  to  fact,  but  the 
Commission  or  presiding  officer  may 
order  that  such  an  interrogatory  need 
not  be  answered  until  a  prehearing 
conference  or  other  later  time. 
Objections  are  to  be  signed  by  the 
attorney  making  them.  The  party 
objecting  to  interrogatories  shall  serve 
the  objections  on  the  party  who  served 
the  interrogatories  within  10  days  of  the 
service  of  the  interrogatories.  Copies  of 
objections  to  interrogatories  shall  be 
filed  with  the  Secretary  pursuant  to 
§  3001.9  and  shall  be  served  upon  the 
proponent  of  the  interrogatory  and  the 
Postal  Service.  Special  requests  for 
ser\'ice  by  other  participants  shall  be 
honored. 
•        •        •        *        • 

6.  Section  3001.26  would  be  amended 
by  revising  paragraphs  (a)  and  (c)  to 
read  as  foUows: 

§  3001 .26    Requests  for  production  of 
documents  or  things  for  purpose  of 
discovery. 

(a)  Senice  and  contents.  In  the 
interest  of  expedition  and  limited  to 
informaiion  which  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence,  any  participant 
may  ser\e  on  any  other  participant  to 
the  proceeding  a  request  to  produce  and 
permit  the  participant  making  the 
request,  or  someone  acting  in  his/her 
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Objections.  In  the  interest  of 

,  the  bases  for  objection  shall 
and  fully  stated.  If  objection 
to  part  of  an  item  or  category, 
shall  be  specified.  A  participant 
privilege  shall  identify  the 
evidentiary  privilege  asserted 
the  reasons  for  its 
(jability.  A  participant  claiming 
burden  shall  state  with 
larity  the  effort  which  would  be 

to  answer  the  request, 
ing  estimates  of  cost  and  work 
required,  to  the  extent  possible, 
ons  are  to  be  signed  by  the 
making  them.  The  party 
to  a  request  shall  serve  the 
on  on  the  party  requesting 

ion  of  documents  or  things, 

the  Secretary  pursuant  to  §  3001.9 

upon  the  Postal  Service,  within  10 

the  request  for  production. 

1  requests  for  service  by  other 
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7.  £  BCtion  3001.27  would  be  amended 
by  rei  ising  paragraphs  (a)  and  (c)  to 
read  <  s  follows: 

§  3001  27    Requests  for  admissions  for 
purpo  (e  of  discovery. 

(a)  >ervice  and  content.  In  the  interest 
of  exj  edition  any  participant  may  serve 
upon  any  other  participant  a  wTitten 
reque  ;t  for  the  admission,  for  purposes 
of  the  pending  proceeding  only,  of  any 
relevi  nt,  unprivileged  facts,  including 
the  g«  nuineness  of  any  documents  or 
exhib  ts  to  be  presented  in  the  hearing. 
The  f  articipant  requesting  the 
admii  sion  shall  file  a  copy  of  the 
reque  H  with  the  Secretary  pursuant  to 
§  300  .9  and  shall  serve  copies  thereof 
uponjthe  Postal  Service.  Special 


requests  for  service  by  other  participants 
shall  be  honored. 

•  *.•*• 

(c)  Objections.  In  the  interest  of 
expedition,  the  bases  for  objection  shall 
be  clearly  and  fully  stated.  If  objection 
is  made  to  part  of  an  item,  the  part  shall 
be  specified.  A  participant  claiming 
privilege  shall  identify  the  specific 
evidentiary  privilege  asserted  and  state 
the  reasons  for  its  applicability.  A 
participant  claiming  undue  burden  shall 
state  with  particularity  the  effort  which 
would  be  required  to  answer  the 
request,  providing  estimates  of  cost  and 
work  hours  required  to  the  extent 
possible.  Objections  are  to  be  signed  by 
the  attorney  making  them.  The  party 
objecting  to  requests  for  admissions 
shall  serve  the  objections  ofi  the  party 
requesting  admissions,  upon  the 
Secretary  pursuant  to  §  3001.9  and  upon 
the  Postal  Service,  within  10  days  of  the 
request.  Special  requests  for  service  by 
other  participants  shall  be  honored. 

•  *        •        •        • 

8.  Section  3001.30  would  be  amended 
by  adding  paragraph  (i)  to  read  as 
follows: 

$3001.30    Hearings. 

***** 

(i)  Transcript  corrections.  Corrections 
to  the  transcript  of  a  hearing  should  not 
be  requested  except  to  correct  a  material 
substantive  error  in  the  transcription  of 
oral  statements  made  at  the  hearing. 

Issued  by  the  Commission  on  February  lb 
1994. 

Charles  L.  Qapp, 

Secretory. 

IFR  Doc.  94-3943  Filed  2-22-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[IMN13-1-6623;  FRL-4840-B] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
approve  a  revision  to  the  Minnesota 
State  Implementation  Plan  (SIP)  for  new 
source  review  in  nonattainment  areas, 
submitted  to  meet  longstanding 
requirements  as  well  as  new 
requirements  imposed  by  the  Clean  Air 
Act  Amendments  of  1990.  This  revision 
consists  of  the  State  Rules  7005.3010 
through  7005.3060,  which  incorporate 
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by  reference  the  new  source  review 
requirements  specified  in  appendix  S  to 
title  40  Code  of  Federal  Regulations  part 
51  (40  CFR  part  51),  "Emission  Offset 
Interpretive  Ruling,"  except  for  the 
deletion  of  unacceptable  exemptions 
included  in  appendix  S.  Final  approval 
of  this  revision  would  lifl  the  current 
ban  on  permitting  major  sources  and 
major  modifications  in  Minnesota 
nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
March  25, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  William  L.  MacDowell.  Chief, 
Regulation  Development  Section  (AE- 
17J),  U.S.  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USEPA 's' analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
lohn  Summerhays  at  (312)  886-6067, 
before  visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays.  Regulation  Development 
Section,  Air  Enforcement  Branch.  U.S. 
Environmental  Protection  Agency. 
Region  5,  Chicago.  Illinois  60604. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal    ' 

Part  D  of  title  I  of  the  Clean  Air  Act 
sets  forth  SIP  requirements  for 
nonattainment  areas.  Section  173  and 
the  various  subparts  of  title  I  contain  the 
program  requirements  for  the  review 
and  issuance  of  permits  for  the 
construction  of  major  new  sources  and 
major  modifications  in  a  nonattainment 
area.  Currently,  Minnesota  has  no 
approved  nonattainment  area  permitting 
program.  On  August  5. 1992.  and 
August  26. 1993.  Minnesota  submitted 
revised  new  source  review  regulations 
for  the  purpose  of  meeting  these 
requirements. 

The  statutory  requirements  that  apply 
to  State  regulations  for  new  source 
review  in  nonattainment  areas  are  set 
forth  at  part  D  of  title  I  of  the  Clean  Air 
Act,  particularly  in  sections  172(c)(5) 
and  173.  Federal  regulations  developed 
prior  to  enactment  of  the  Clean  Air  Act 
Amendments  of  1990  for  nonattainment 
area  new  source  review  programs  are  set 
forth  at  title  40  Code  of  Federal 
Regulations  part  51  (40  CFR  part  51). 
particularly  40  CFR  51.165.  The  Clean 
Air  Act  Amendments  of  1990  also 
establish  assorted  new  requirements,  for 
which  preliminary  guidance  was 


published  April  16. 1992  (57  FR  13498). 
and  April  28. 1992  (57  FR  18070).  For 
example,  section  189(a)(1)(A)  requires 
that  sections  172(c)(5)  and  173  be  met 
for  fine  particulate  matter 
nonattainment  areas. 

The  Minnesota  Pollution  Control 
Agency  (MPCA)  has  submitted  general 
permitting  regulations  to  USEPA  on 
various  occasions,  including  January  28, 
1972;  May  28. 1972;  January  23. 1981; 
and  January  7, 1985.  USEPA  approved 
the  1972  submittals  on  May  31. 1972; 
the  1981  submittal  on  May  6, 1982;  and 
the  1985  submittal  on  May  13. 1988. 
However,  these  rules  did  not  address 
the  specific  requirements  for  permitting 
new  and  modified  major  sources  in 
nonattainment  areas.  Consequently, 
Minnesota  has  no  approved 
nonattainment  area  permitting  program, 
and  the  State  continues  to  be  subject  to 
a  prohibition  against  permitting  major 
new  sources  and  major  modifications  in 
the  State's  nonattainment  areas,  as 
promulgated  by  USEPA  on  July  2. 1979 
(44  FR  38583).  More  recent  MPCA 
submittals,  which  are  the  subjects  of 
this  proposed  rulemaking,  were 
intended  to  address  the  requirements  for 
nonattainment  area  new  source 
permitting  and  allow  USEPA  to  Uft  the 
permitting  prohibition. 

MPCA  has  submitted  SIP  revisions  for 
meeting  the  permitting  requirements  of 
part  D  on  two  previous  occasions. 
MPCA's  first  submittal  was  on 
December  22, 1981.  USEPA  proposed 
conditional  approval  of  this  rule  in  the 
July  29. 1982.  Federal  Register  (47  FR 
32742).  Mirmesota  used  the  plant-wide 
definition  of  source  in  its  rule.  Before 
final  rulemaking  could  be  published, 
the  D.C.  Circuit  Court  ruled  against  the 
plant-wide  definition  of  source.  This 
decision  was  later  overturned  [Chevron. 
U.S.A..  Inc.  V.  NRDC.  104  S.Ct.  2778 
(1984)).  but  USEPA  never  approved  this 
SIP  revision  because  of  other  concerns. 
This  submittal  was  ultimately 
withdrawn,  in  an  August  21, 1990,  letter 
from  the  Commissioner  of  MPCA,  and 
USEPA's  proposed  action  on  this 
submittal  was  withdrawn  in  the  Federal 
Register  of  November  7, 1990  (55  FR 
46829). 

MPCA  submitted  its  second  revision 
for  meeting  the  permitting  requirements 
on  March  13, 1989.  In  February  1990, 
USEPA  provided  MPCA  with 
comments,  stating  that  the  rule  would 
not  be  approved.  In  a  February  24.  1992, 
letter,  Charles  W.  Williams. 
Commissioner.  MPCA.  withdrew  the 
March  13. 1989.  submittal. 

The  current  revisions  being  addressed 
in  this  rulemaking  include  State 
submittals  of  August  5. 1992.  and 
August  26. 1993.  Thpse  submittals 


include  State  Rules  7005.3010  through 
7005.3060  ("Offset  Rule").  These  rules 
incorporate  appendix  S  to  40  CFR  part 
51  into  these  State  rules,  modified  in 
response  to  recommendations  by 
USEPA. 

Section  173  of  the  Act  identifies  four 
essential  requirements  that  State  new 
source  permit  regulations  must  impose 
in  nonattainment  areas:  (1)  New  source 
emissions  must  be  offset  by  equivalent 
or  greater  emission  reductions  in  the 
area,  (2)  the  new  source  must  have 
lowest  achievable  emission  rates 
(LAER),  (3)  other  sources  owned  by  the 
owner  or  operator  of  the  new  source 
must  be  in  compliance  or  on  a  schedule 
to  achieve  compliance  with  applicable 
regulations,  and  (4)  the  area  must  not  be 
subject  to  a  finding  of  failure  to 
implement  the  SEP. 

Incorporation  of  Appendix  S 

In  general,  adoption  of  appendix  S  of 
40  CFR  part  51  into  the  State's 
regulations  serves  to  imi>ose  the 
requirements  identified  in  section  173. 
Part  rv.  A.  of  appendix  S  provides 
multiple  conditions  for  granting  a 
permit,  including  a  requirement  for 
lowest  achievable  emission  rates 
(requirement  2  above),  a  requirement  for 
compliance  of  commonly  owned 
sources  (requirement  3  above),  and  a 
requirement  for  offsets  (requirement  1 
above).  Although  appendix  S  contains 
no  provision  prohibiting  permits  in 
"failure  to  implement"  areas.  USEPA 
has  adequate  authority  under  section 
113(a)(5)  to  take  any  necessary  action  to 
address  permits  that  violate  this 
prohibition. 

Nevertheless,  the  adoption  of 
appendix  S  by  reference  as  a  State  rule 
fails  to  satisfy  permitting  requirements 
under  subpart  I  of  40  CFR  part  51.  In 
particular,  appendix  S  exempts  certain 
source  types  and  is  insufficiently  clear 
on  some  issues.  A  letter  fh)m  USEPA 
dated  May  17, 1991,  recommended  the 
following  modifications: 

1.  The  requirement  for  LAER  must 
apply  to  all  new  sources  or 
modifications  meeting  the  applicability 
requirements  of  40  CFR  51.165. 
Footnotes  4  and  5  must  be  deleted. 

2.  Requirements  for  offsets  must  be 
clarified  to  ensure  that  offsets  are  based 
on  actual  emissions  as  defined  in  40 
CFR  51.165(a)(3).  This  clarification  must 
also  be  made  in  Part  IV.  section  C 
Footnote  number  7  must  be  deleted. 

3.  Footnote  8.  which  provided  an 
exemption  from  the  requirement  for  net 
air  quality  benefit,  must  be  deleted. 

4.  Section  B  of  Part  IV,  which  exempts 
certain  source  types,  must  be  deleted. 

5.  Section  C.  paragraph  5,  which 
allows  "banking"  of  emissions  offset 
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credits,  must  either  be  deleted  or 
supplemented  with  approvable  banking 
regulations. 

Minnesota  has  made  each  of  these 
modifications  to  its  rules.  Most  of  these 
modifications  were  included  in  the  rule 
revisions  submitted  August  5,  1992.  In 
addition,  pursuant  to  communications 
from  USEPA  subsequent  to  the  May 
1991  letter,  the  State  made  further 
modifications,  including  deletion  of  the 
general  provisions  for  banking. 

Relationship  to  Subsequent  Rule 
Revisions 

At  present,  the  rules  in  the  Minnesota 
SIP  governing  permit  processing  are  the 
Consolidated  Permit  Rules  adopted  by 
the  State  on  July  24, 1984,  and  approved 
by  USEPA  on  May  13. 1988  (53  FR 
17033).  The  subject  of  today's 
rulemaking  is  a  supplemental  rule 
known  as  the  "Offset  Rule."  which 
establishes  the  substantive  requirements 
for  new  sources  in  nonattainment  areas. 
Minnesota  then  adopted  significant 
revisions  to  its  regulations  on  permit 
processing  on  August  24, 1993,  which  it 
submitted  for  SIP  rulemaking  on 
November  23, 1993.  The  primary 
purposes  of  these  regulations  were  to 
satisfy  requirements  in  Title  V  of  the 
Clean  Air  Ad  for  a  State  operating 
permit  program  and  to  amend  the  new 
source  permitting  regulations  to  provide 
an  integrated  set  of  permitting 
regulations.  In  developing  these 
regulations,  the  State  incorporated 
language  intended  to  address  various 
concerns  USEPA  had  identified  with 
respect  to  the  prior  permitting  rules. 

Today's  rulemaking  does  not  address 
the  approvability  of  the  submittal  of 
November  23. 1993.  Nevertheless,  this 
latter  submittal  is  germane  to  this 
rulemaking,  insofar  as  these  more  recent 
revisions  assure  that  certain  potential 
problems  which  could  have  arisen 
under  the  prior  general  permitting  rules 
will  not  arise.  It  should  be  noted  that 
the  November  1993  submittal  does  not 
amend  the  rules  under  consideration  in 
this  action,  i.e.  the  "Offset  Rule" 
submitted  by  the  State  in  August  1992 
and  amended  in  August  1993.  but 
instead  revises  the  general  provisions  in 
the  Consolidated  Permit  Rules 
concerning  permit  processing.  The 
following  paragraphs  identify  the  issues 
that  were  of  concern  and  how  the 
November  1993  submittal  affects  these 
issues. 

The  first  issue  was  provision  in  the 
prior  general  permitting  regulations  for 
expiration  of  permits,  and  a  concern 
that  expiration  of  a  permit  could  cause 
the  construction  permit  conditions  to 
expire.  The  State's  general  permitting 
regulations  now  define  "Title  I 
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conditi  jns"  to  include  conditions 
establi!  hed  to  satisfy  new  source  review 
require  nents.  and  state  that  "(alny  Title 

ion  shall  remain  in  effect 
withou :  regard  to  permit  expiration  or 
reissua  ice,  and  shall  be  restated  in  the 
reissue  i  permit."  Therefore,  USEPA 
believe ;  that  requirements  imposed  on 

during  new  source  review 
clearly  do  not  expire  as  a  result  of 
permit  expiration. 

The  Second  issue  of  concern  was  the 
author  ty  granted  in  State  law  for  the 
State  a  [ency  to  grant  variances, 
includ  ng  variances  from  Federal 
require  ments.  However,  the  revised 
genera  permitting  regulations  state  that: 
(1)  Th«  State  agency  "shall  not  issue 
variani  es  from  any  Federal  requirement 
to  obta  n  an  air  quality  permit,  unless 
explic  ly  authorized  to  do  so  in  writing 
by  [US  -PA),"  and  (2)  the  State  agency 
"shall  ssue  a  permit  *  *  *  only  if 
(varioi  s  conditions  have  been  met 
includ  ng  that]  the  permit  does  not 
reflect  a  variance  from  any  federally 
enforo  table  applicable  requirement 
*  •  *.  '  For  purposes  of  this  action, 
these  I  rovisions  render  the  second  issue 
moot,  nsofar  as  the  State  agency  no 
longerTias  the  ability  to  ^nt  variances 
from  Ffederal  requirements. 
Nevertheless,  it  is  appropriate  to  state 
that  USEPA  believes  that  the  statutory 
provis  on  for  variances  is  not  being 
appro^  ed  and  that  issuance  of  a 
varian  :e  from  Federal  requirements 
would  be  contrary  to  both  State  and 
Federi  1  regulations  and  would  have  no 
bearin ;  on  enforcement  of  the 
applic  ible  requirement. 

"The  third  issue  of  concern  was  that 
public  notice  for  new  source  review 
permi  s  was  provided  for  only  in  a 
Memo  randum  of  Understanding  (MOU) 
contai  ling  several  outdated  references. 
The  n  vised  general  permitting 
regula  ions  provide  public  notification 
procei  ures  and  a  30  day  public 
comm  mt  period.  Minnesota  has  clearly 
comm  tted  itself  both  in  the  MOU  and 
its  reg  ilations  to  continuing  to  provide 
for  prpper  opportunity  for  public  input 
into  permitting  decisions  in  accordance 
with  I  fSEPA  requirements. 

For  ill  three  of  these  issues, 
Minn*  sota  has  made  clear  through  its 
revise  i  general  permitting  regulations 
that  tl  e  SIP  as  revised  by  the  rule  under 
consi(  eration  in  this  action  would 
satisf  Federal  requirements.  Therefore, 
USEP  V  believes  that  the  three  issues 
discui  sad  above  are  no  longer 
impe<  iments  to  today's  proposed 
concli  ision  that  Minnesota  has  satisfied 
nonat  ainment  area  permitting 
requirements. 

'The  fourth  issue  of  concern  was 
whetl  er  Minnesota  had  satisfied  the 


requirement  of  40  CFR  51.160(a)  to 
assure  that  new  sources  do  not  interfere 
with  attainment  or  maintenance  of  the 
air  quality  standards.  The  general 
permitting  regulations  in  Minnesota's 
SIP  require  permits  for  facilities  with 
emissions  above  25  tons  per  year  of  any 
criteria  pollutant  except  lead,  or  with 
more  than  Vz  ton  of  lead  emissions  per 
year.  (At  such  a  facility,  any 
modification  would  require  a  permit.) 
The  recently  submitted  permitting  rules 
raise  some  of  these  size  cutoffs.  In 
support  of  the  raised  cutoffs,  the  State's 
recent  submittal  includes  a  modeling 
analysis  to  show  that  the  revised  size 
cutoffs  do  not  interfere  with  attainment 
or  maintenance.  A  preliminary  review 
indicates  that  this  analysis  adequately 
supports  the  size  cutoffs  in  the  current 
SIP.  Consequently.  USEPA  believes  that 
the  general  permitting  rules  in  the  SIP 
as  supplemented  by  the  Offset  Rule 
satisfy  40  CFR  51.160(a).  Nevertheless. 
USEPA  is  reserving  judgment  on  the 
acceptability  of  the  recently  raised  size 
cutoffs,  which  will  be  addressed  in  the 
context  of  rulemaking  on  the  more 
recent  submittal. 

The  fifth  issue  of  concern  pertained  to 
a  provision  in  the  State's  Rule 
7001.0150  authorizing  the  State  not  to 
enforce  "local  laws,  rules  and  plans." 
Although  this  provision  clearly  applies 
to  local  laws  and  not  Federal  laws,  this 
provision  is  arguably  ambiguous  as  to 
whether  the  State  is  authorized  not  to 
enforce  Federal  as  well  as  local  rules 
and  plans.  The  recent  rule  revisions  did 
not  modify  this  provision.  Nevertheless, 
the  State's  intent  is  presumably  that  the 
regulations  only  authorize 
nonenforcement  of  relevant  local  laws, 
local  rules,  and  local  plans.  USEPA  is 
expressly  not  proposing  approval  of  any 
provision  for  State  nonenforcement  of 
Federal  rules  or  Federal  plans.  USEPA 
solicits  public  comment  on  this  element 
of  the  proposed  approval. 

USQ*A  nas  reviewed  whether  the 
new  requirements  in  the  Clean  Air  Act 
Amendments  of  1990  have  been 
satisfied.  These  new  requirements 
include  an  analysis  of  alternatives,  and 
a  requirement  for  submitting 
information  to  the  RACT/BACT/LAER 
Clearinghouse.  The  Amendments  also 
introduce  numerous  new  requirements 
that  are  not  currently  relevant  to 
Minnesota,  in  part  because  the  State  has 
no  ozone  nonattainment  areas.  The  TSD 
provides  a  more  detailed  discussion  of 
the  new  requirements  and  how  these 
requirements  are  addressed  in 
Minnesota.  The  conclusion  of  this 
review  is  that  Minnesota  has 
satisfactorily  addressed  these 
requirements  as  they  currently  apply  in 
the  State. 
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USEPA  is  currently  developing  a  rule 
to  implement  the  changes  under  the 
Clean  Air  Act  Amendments  of  1990  in 
the  new  source  review  provisions  in 
Parts  C  and  D  of  Title  I  of  the  Act  The 
Agency  anticipates  that  the  proposed 
rule  will  be  published  for  public 
comment  in  the  spring  or  summer  of 
1994.  If  USEPA  has  not  taken  final 
action  on  Minnesota's  new  source 
review  submittal  by  that  time.  USEPA 
may  generally  refiar  to  the  proposed  rule 
as  guidance  regarding  the  approvability 
of  the  submittal.  USEPA  expects  to  take 
final  action  to  promulgate  a  rule  to 
implement  the  Parts  C  and  D  changes 
sometime  during  1994  or  1995.  Upon 
promulgation  of  those  regulations. 
USEPA  will  review  new  source  review 
SIPs  to  determine  whether  edditioiial 
SIP  revisions  are  necessary  to  satisfy  the 
requirements  of  the  rule. 

Section  189(e)  states  that  "control 
requirements  appUcable  *  •  •  for  maior 
stationary  aources  of  FMio  shall  also 
apply  to  mafor  stationary  sources  of 
PMk>  precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levete  wrbich  noeedtbe 
standard  in  the  area."  On  |une  25, 1993 
(at  58  FR  34397).  USEPA  proposed  such 
a  determinatioD  (rfthe  insignificanos  of 
particulate  matter  piecuraora  in 
Minnesota.  If  that  proposed  action  is 
finalized,  section  189<e)  would  no 
longer  require  new  source  review  of 
major  particulate  matter  precursor 
sources. 

n.  Proposed  Rntemaking  Action 

USEPA  believes  that  the  regulations 
submitted  by  Minnesota  on  August  5. 
1992.  and  August  26, 1993,  sat^  the 
requirements  under  Part  D  for  a  new 
source  permitting  program  in 
nonattainment  areas.  Therefore,  USEPA 
proDoses  to  approve  this  SIP  revision. 

Under  the  rules  In  the  SIP,  permits  for 
nonattainment  area  sources  that  satisfy 
the  substantive  requirements  of  the 
Offset  Rule  (Rules  7005.3010  through 
7005.3060)  would  be  processed  in 
accordance  with  permit  processing 
provisiwis  In  the  ConsoUdated  Permit 
Rules  (Rules  7001.0010  through 
7001.0210  and  Rules  7001.1200  through 
7001.1220).  Rulemaking  of  May  13, 
1988  (53  FR  17033)  approved  the 
Consolidated  Permit  Rule  as  satisfying 
attainment  area  permitting  requirements 
but  noted  that  nonattainment  area 
permitting  requirements  were  not  met. 
Today's  action  proposes  to  lift  the 
current  ban  on  construction  of  major 
new  sources  and  major  modifications  in 
Minnesota  nonattainment  areas,  and 
would  impose  Minnesota's 
Consolidated  Permit  Rule  and  Offset 


Rule  as  Federally  enforceable 
requirements  for  such  new  sources  and 
modifications.  Subsequent  rulemaking 
will  address  the  approvability  of  mora 
recent  revisions  to  State  permitting 
regulations. 

The  rules  submitted  by  Miimesota 
were  intended  to  address  nonattainment 
area  new  source  review  requirements 
and  did  not  address  visibility-related 
permitting  requirements  specified  in  40 
CFR  51.307.  Therefore.  USEPA  is 
retaining  the  provisions  of  40  CFR  . 

52.1236,  which  note  the  absence  of 
approvable  State  regulations  for 
visibihtv  protection  and  impose  the 
Federalfy  promulgated  regulations  of  40 
CFR  52.28  and  52.2& 

Public  comment  is  solicited  on  all 
elements  of  USEPA's  proposed 
rulemaking  action.  Written  comments 
received  by  [Insert  date  30  days  from 
date  of  publication)  will  be  considered 
In  the  development  ol  USEPA's  final 
rulemaking  action. 

Under  the  Regulatory  Flexibility  Act. 
5  U.&C  eoOet  seq..  USEPA  must 
prepare  a  regulatory  fieodbiMty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C  603 
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^gnificant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-foi^ 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populatiaDa  of  less  than  50y00a 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simpfy  approve  reqiiirements  that  the 
State  is  abeedy  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  ft  does  not  have  a  significant 
impact  on  any  small  entitles  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Ehctric  Co.  v.  USEPA,  427  U.S, 
246,  256-68  (S.Q.  1976);  42  U.S.C 
7410(a)(2). 

The  Office  of  Managmnent  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Particulate  matter.  Reporting  and 


recordkeeping  requirements.  Sulfur 
oxides. 

Autfaority:  42  U.S.C  7401-r671q. 

Dated  January  19. 1994. 
David  Kee, 

Acting  Begfonal  AdnUnistrator. 
IFR  Doc  94-»053  Filed  2-22-94;  8:45  am) 


40  CFR  Pan  180 
COPP-a00320;  FRL-4754-q 
nN2070-AC18 

d-UmoiMfM;  Tolaranc*  Emmptfon 

AGENCr:  Environmental  Protectiaa 
Agency  (EPA). 

ACnow:  Proposed  rule. 


StmHARV;  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  beestaUiahed  for  residues  of 
d-limonene  (CAS  RegUtry  Na  598^27- 
5)  when  used  as  an  inert  ingn>dtent 
(solvent,  fragrance)  in  pesticide 
formxdations  appttod  to  growing  crops 
or  raw  agricultural  commodities  after 
harvest.  This  proposed  r^ulation  was 
requested  by  Orange  Sol.  Inc. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (QPP- 
300320).  must  be  rsoeived  on  or  before 
March  25. 1994. 

A00RES8E8:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divisicm  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  2046a  In  person,  bring 
comments  to:  Rm.  1128.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
Inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  throi^  Friday,  excluding 
legal  holidays. 

row  FURTHER  INFORMATXM  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch.  Registration  Division 
(7505W),  Environmental  Protection 


8582  Federal  Register  /  Vol.  59.  1  Jo.  36  /  Wednesday,  February  23,  1994  /  Proposed  Rules 


Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  2800  Crystal  Drive.  North 
Tower.  Arlington.  VA  22202.  (703)-308- 
8320. 

SUPPt.EMENTARV  INFORMATION:  Orange 
Sol.  Inc..  955  N.  Fiesta  Blvd.,  Ste.  #1. 
Gilbert,  AZ  85234,  submitted  pesticide 
petition  (PP)  number  3E4172,  requesting 
that  the  Administrator,  pursuant  to 
section  4D8(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  21  U.S.C.  346a(e). 
amend  40  CFR  180.1001(c)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  d-limonene  (CAS  Registry  No.  5989- 
27-5)  when  used  as  an  inert  ingredient 
(solvent,  fragrance)  in  pesticide 
foijnulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomacous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  set  forth  a  hst 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
present  minimal  or  no  risk,  the  Agency 
generally  does  not  need  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  any  data,  in  addition  to 
that  described  below,  for  d-limonene 
will  not  need  to  be  submitted.  The 
rationale  for  this  decision  is  described 
below: 


1  d-Limonene  is  a  naturally  occurring 
che  nical  found  in  high  concentrations 
in  c  itrus  fruits  and  spices. 

2  d-Limonene  is  widely  used  as  a 
fraj  ranee  in  products  such  as  perfumes 
ant  soaps. 

3  The  probable  lethal  dose  of  3- 
lim  }nene  is  estimated  at  1  pint. 

4  d-Limonene  has  been  administered 
ora  ly  to  successfully  dissolve  gall 

stoi  les  with  no  toxic  effects  observed 
afte  r  ingesting  1  fluid  oimce. 

5  A  battery  of  mutagenicity  tests 

cor  ducted  on  d-limonene  resulted  in  no 
pos  itive  effects.    . 

6  A  teratogenicity  study  in  which 
pre  ^ant  rats  were  fed  d-limonene  (20 
gra  ns  per  kilogram)  during  gestation 
da)  s  6  to  15  yielded  results  "not 

cor  sidered  teratogenic." 

7  In  a  2-year  feeding  study  conducted 
by  he  National  Toxicology  Program,  no 
car  :inogenic  activity  was  noted  in 

fen  ale  rats  and  mice  and  in  male  mice. 
Cle  ir  evidence  of  kidney-associated 
car  ;inogenic  activity  was  noted  in  male 
rat! .  However,  the  NTP  has  concluded 
tha  the  male  rat  kidney  carcinogenicity 
is  r  ot  predictive  of  mammalian 
car  :inogenicity.  Also,  the  Agency's 
po!  ition  regarding  compounds 
prt]  ducing  renal  tubule  tumors  in  male 
rati  attributable  solely  to  chemically 
inc  uced  alpha-2u-globuylin 
ace  Limulation  is  that  these  tumors  will 
nol  be  used  for  human  cancer  hazard 
ide  itification  and  that  the  associated 
ne]  hropathy  is  not  an  appropriate 
en(  point  for  determining  noncancer 
ris!  s  in  humans. 

( .  d-,1-,  and  dl-Limone-are  generally 
reg  irded  as  safe  by  the  Food  and  Drug 
Ad  Tiinistration  when  used  as  direct 
foo  i  additives  (synthetic  flavoring 
sul  stance,  adjuvant)  under  21  CFR 
18:  .60.  The  results  of  the  NTP  Bioassay 
di(  not  change  its  GRAS  status. 

I  ased  upon  the  above  information 
an<  review  of  its  use,  EPA  has  found 
tha  t,  when  used  in  accordance  with 
good  agricultural  practice,  this 
in^dient  is  useful  and  a  tolerance  is 
no  necessary  to  protect  the  public 
hej  1th.  Therefore,  EPA  proposes  that  the 
ex<  mption  from  the  requirement  of  a 
tol  (ranee  be  established  as  set  forth 
belpw.  Because  of  the  low  toxicity  of 
this  chemical,  the  Agency  will  consider 
ex  anding  this  exemption  to  include 
ad  itionaluses. 

1  jiy  person  who  has  registered  or 
sul  mitted  an  application  for  registraticm 
of  I  i  pesticide  under  the  Federal 
Ins  9cticide,  Fungicide,  and  Rodenticide 


Ac 


as  amended,  which  contains  this 


chemical  may  request,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  IOPP-300320].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  for 
public  inspection  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  Virginia  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit>m  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  Stat.  1164;  5  U.S.C.  601- 
612),  the  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  2, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(c)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

S  180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(c) 


*    • 
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Inert  ffigredrants 


d-Limonene  (CAS  Reg.  Na  5989-27-6) 


Lnits 


Sotvent,  fragrance 


(FR  Doc  94-3760  Filed  2-22-94;  8:45  am| 
BIUMO  COM  as6o-eo-F 


40CFRPar1266 
[SW-FRL-484t-3I 

Standards  for  the  M^tagement  Of 
Specific  Hazardous  Wastes; 
Amendment  to  Subpart  C— Racyclabte 
Materials  Used  In  a  Manner 
Constituting  Disposal;  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency. 

ACTKW:  Proposed  rule  and  reqiiest  lor 
comment. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  today 
proposing  to  amend  §  266.20,  which 
contains  provisions  for  conditionally 
exempting  hazardous  waste-derived 
products  used  in  a  manner  constituting 
disposal  (i-e..  applied  to  or  placed  on 
land)  from  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Subtitle  C 
regulations.  Specifically,  the  Agency  is 
proposing  to  amend  §  266.20  so  that 
non-encapsulated  uses  of  slag  residues 
produced  from  high  temperature  metal 
recovery  (HTMR)  treatment  of  electric 
arc  furnace  dust  (EPA  Hazardous  Waste 
No.  K061).  steel  finishing  pickle  Uquor 
(K062).  and  electroplating  sludges 
(F006)  are  not  exempt  from  RCRA 
Subtitle  C  regulations.  This  action  is 
being  taken  to  i>artially  implement  a 
settlement  agreement  entered  into  by 
the  Agency  on  August  13. 1993  with  the 
Natural  Resources  Defense  Council 
(NRDC)  and  Hazardous  Waste 
Treatment  Council  (HWTC).  If  today's 
proposed  rule  is  finalized,  non- 
encapsulated  uses  of  HTMR  slags 
derived  ft^m  K061,  K062,  and  F006.  as 
waste-derived  products  placed  on  the 
land,  will  be  prohibited  unless  there  is 
comphance  with  all  Subtitle  C 
standards  applicable  to  land  disposal 
This  rule  would  not  prohibit 
encapsulated  uses  of  wastes  that  meet 
§  266.20  requirements.  The  rule  also 
would  not  prevent  the  disposal  of 
HTMR  slags  in  a  Subtitle  D  unit  if  the 
residuals  can  meet  the  risk-based 
exclusion  levels  specified  in 
§  261.3(cK2).  The  Agency  is  currently 
assessing  and  also  seeks  comments  on 
whether  the  necessary  data  are  available 


to  estabUsh  risk-based  generic  exclusion 
levels  for  HTMR  slags  used  in  non- 
encapsulated  manner. 
DATES:  EPA  is  requesting  public 
comments  on  tocky's  proposed  rule  and 
criteria  used  for  defining  non- 
encapsulated  uses.  Comments  must  be 
submitted  by  March  25. 1994.  Since  die 
Agency  has  entered  into  a  settlement 
agreement  to  promulg&te  this  rule  by 
August  12. 1994.  no  extension  to  the 
comment  period  will  be  granted. 
ADDRESSES:  The  pubhc  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  Number 
F-94-SSHP-FFFFF.  room  2616  (Mail 
Code  5305).  401  M  Street  SW.. 
Washington.  DC  2046a  The  dodiet  is 
open  from  9  a.ni.  to  4  p.m..  Monday 
through  Friday,  except  on  Federal 
hoUda>>s.  The  public  mu.st  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  A  maximum 
of  100  pages  may  be  copied  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURT>«R  rHFORMATKM,  COKTACT:  For 
general  information  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346.  or 
at (703) 412-9810.  For  specific 
questions  concerning  this  notice, 
contact  Narendra  Chaudhari,  Office  of 
SoHd  Waste  (Mail  Code  5304).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW..  WasMngton,  DC  20460. 
(202)  260-4787. 

SUPPI^MENTARY  INFORMATION: 
L  Backgrouod 

A.  Existing  BeguJations  for  Hazardous 
Wastes  Used  in  a  Manner  Constituting 
Disposal 

Currently,  hazardous  wastes  that  are 
used  In  a  manner  constituting  disposal 
(applied  to  or  placed  on  land),  as  well 
as  waste-derived  products  that  are 

E reduced  in  whole  or  in  part  from 
azardous  wastes  and  used  In  a  manner 
constituting  disposal,  are  not  subject  to 
hazardous  waste  disposal  regulations 
provided  the  products  produced  meet 
two  conditions.  First,  the  hazardous 
wastes  must  undergo  a  chemical 
reaction  in  the  course  of  becoming 
products  so  as  to  be  inseparable  by 
physical  means  (see  §  266.20(bJ).  A 
second  condition  for  exemption  is  that 
the  waste-derived  products  must  meet 
best  demonstrated  available  technology 
(BDAT)  treatment  standards  under  the 


land  disposal  restrictions  program  for 
every  prohibited  hazardous  waste  that 
they  contain  before  they  are  placed  on 
land  (see  §  266.20(b)).  Note  that 
hazardous  waste-derived  fertilizers  that 
utilize  hazardous  waste  K061  as  a 
source  of  zinc  are  exempt  from 
regulation  vrithout  complying  with 
either  of  these  two  conditiona  (see  also 
§  266.20(b)). 

The  exemption  In  §  266.20  is  used  for 
residuals  ("slag")  generated  from  the 
treatment  of  hazardous  waste  K061 
(and.  to  a  limited  extent.  F006)  using 
high  temperature  metal  recovery 
(HTMR)  processes.  Section  266.20  b 
applicable  because  the  majority  of  this 
slag  is  used  in  highway  construction 
materials  [e.g..  as  road-base),  and  a 
limited  amount  is  also  used  by  directly 
applying  it  to  road  surfaces  (i.e..  as  an 
anti-skid  or  deicing  agent).  (See  56  FR 
15020.  April  12. 1991.) 

On  August  18. 1992  (see  57  FR 
37194),  the  Agency  finalized  a  generic 
exclusion  for  nonwastewater  slag 
residues  generated  from  the  HTMR 
treatment  of  several  metal-bearing 
hazardous  wastes  (KOOl,  K062.  and 
F006).  This  rule  expanded  a  generic 
exclusion  EPA  originally  pubUshed  that 
applied  only  to  HTMR  slag  from  K061 
(see  56  FR  41164,  August  19. 1991)  to 
include  slags  from  F006  and  K062. 
These  HTMR  slag  residues  (i.e..  from 
K061.  K062.  and  F006)  are  currently 
excluded  from  the  hazardous  waste 
regulations  provided  they  meet 
designated  concentration  levels  for  13 
metals,  are  disposed  of  in  subtitle  D 
units,  and  exhibit  no  characteristics  of 
hazardous  waste  (see  §  261.3(c)(2)). 

The  generic  exclusion  levels  for  the 
metals  were  based  on  the  use  of  the  EPA 
Composite  Model  for  Landfills 
(EPACML),  which  predicts  the  potential 
for  groundwater  contamination  from 
wastes  that  are  placed  in  a  landfill  The 
Agency  hmited  the  generic  exclusion  to 
residues  disposed  of  in  a  Subtitle  D  unit 
because  it  could  not  properly  evaluate 
concerns  over  potential  releases  to  other 
media  resulting  from  uses  of  the  HTMR 
slag  as  product,  especially  as  an  anti- 
skid material  on  road  surfaces,  bi  the 
original  rule  proposing  the  generic 
exclusion  for  K061  HTMR  slag  (see  56 
FR  15020,  April  12, 1991).  the  Agency 
solicited  comment  to  identify  other 
significant  routes  of  exposure  for 
product  uses  of  the  slag.  The  rule 
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specifically  sought  suggestions  for 
methods  to  evaluate  exposures  from  the 
use  of  the  slag  as  anti-skid  material. 
Although  EPA  received  comments 
concerning  possible  risks  from  road 
uses,  no  useful  data,  methods,  or  models 
were  submitted  to  assist  the  Agency  in 
evaluating  exposures  from  releases  to 
media  other  than  groundwater. 

As  the  Agency  noted  in  the  final  rule 
for  the  initial  generic  exclusion  for  K061 
residues  (see  56  FR  41164.  August  19. 
1991).  the  use  of  HTMR  residues  as  anti- 
skid material  was  not  prohibited, 
provided  the  residue  meets  the 
exemption  conditions  given  in  §  266.20. 
The  Agency  also  noted  in  the  same 
notice  that  it  would  further  evaluate  the 
usfas  of  K061  HTMR  residues  that 
constitute  disposal,  and  would  consider 
amendments  to  §  266.20  for  HTMR  slags 
that  might  require  further  controls  on 
such  uses. 

B.  Summary  of  Petition  and  Settlement 
Agreement 

The  Natural  Resources  Defense 
Council  (NRDC)  and  the  Hazardous 
Waste  Treatment  Council  (HWTC), 
collectively  "NRDC  Petitioners",  filed  a 
petition  for  review  challenging  EPA's 
decision  not  to  apply  "generic  exclusion 
levels" — levels  at  which  K061  slags  are 
deemed  nonhazardous — to  K061  slags 
used  as  waste-derived  "products"  and 
applied  to  or  placed  on  land.  The 
generic  exclusion  levels  established  for 
some  metals  in  the  K061  HTMR  slags 
are  lower  th^  the  BDAT  standards  that 
apply  &)  K061.  Therefore,  while  the 
generic  exclusion  requires  that  the 
nonhazardous  K061  slag  that  meets 
exclusion  levels  be  disposed  of  in  a 
Subtitle  D  unit.  K061  HTMR  slag  that 
may  exhibit  metal  levels  above  Uie 
exclusion  levels  (but  below  BDAT)  may 
be  used  as  a  product  in  a  manner 
constituting  disposal  under  the 
exemption  in  §  266.20(b).  The 
petitioners  pointed  out  the  anomaly  of 
the  slag  used  in  an  uncontrolled  manner 
being  effectively  subject  to  lesser 
standards  than  slag  disposed  in  a 
controlled  landfill. 

On  August  13, 1993.  EPA  entered  into 
a  settlement  agreement  with  NRDC 
Petitioners  which  would  address  their 
concerns  through  two  separate  notice- 
and-comment  rulemakings.  EPA  agreed 
to  propose  the  first  rule  within  6  months 
of  the  settlement  date  (and  issue  a  final 
rule  within  12  months)  to  either 
establish  generic  exclusion  levels  for 
"non-encapsulated"  uses  of  K061  slags, 
or  effectively  prohibit  such  uses  of  K061 
slags  on  the  land.  EPA  also  agreed  to 
propose  a  second  rule  within  16  months 
of  the  settlement  date  (and  issue  a  final 
rule  within  28  months),  to  establish 
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exclusion  levels  for 
p4ulated  uses  of  K061  slags  on  the 
he  agreement  specified  that  the 
exclusion  levels  for  K061  slags 
based  on  an  evaluation  of  the 
poten  ial  risks  to  human  health  and  the 
envin  nment  from  the  use  of  K061  slags 
as  wai  te-derived  products,  taking  into 
accou  It  all  relevant  pathways  of 
expos  ire. 

n.  Pn  posed  Decision 

Thii  1  rule  proposes  to  prohibit  non- 
encap  iulated  uses  of  products  derived 
from  I  azardous  HTMR  slags  (K061, 
K062,  and  F006),  if  these  products  are 
used  1 1  a  manner  constituting  disposal. 
The  U  rm  "non-encapsulated"  use  is 
being  defined  in  this  rule  as  a  use  in 
which ;  the  material  is  not  contained, 
contn  lied,  covered,  or  capped  in  a 
mann  t  that  eliminates  or  significantly 
reduc  « its  mobility  and  potential  for 
releas  » into  the  environment.  The  uses 
of  HT  AR  residues  on  roads  as  anti-skid 
or  dei  :ing  materials  are  considered  to  be 
non-e  icapsulated  product  uses. 

Ace  ordingly.  the  Agency  is  proposing 
to  am  !nd  the  existing  regulations  under 
§  266. 20  that  conditionally  exempt 
hazan  lous  waste-derived  products  used 
in  a  n  anner  constituting  disposal  from 
RCRA  Subtitle  C  regulations  to  reflect 
this  c  lange.  The  language  of  §  266.20 
wouh  be  revised  to  prohibit  non- 
encaf  ;ulated  uses  of  products  derived 
from  lazardous  HTMR  slags,  unless 
they  (  omply  with  all  of  the  applicable 
Subti  le  C  standards  [i.e.,  permitting, 
minir  lum  technology  standards  for  land 
dispo  ial  units,  financial  responsibility, 
etc.).  Since  these  requirements  cannot 
realis  ically  be  met  by  entities  that 
wouh  use  the  HTMR  slag  in  a  non- 
encap  sulated  fashion  (i.e.,  entities  are 
unliki  ily  to  seek  land  disposal  permits 
for  th  I  placement  of  deicing  materials 
on  roi  ds),  the  Agency  is  effectively 
propc  sing  to  prohibit  non-encapsulated 
uses  <  f  the  slags. 

Th<  Agency  is  proposing  this  action 
for  th  !  following  reasons.  First,  non- 
encap  sulated  uses  of  HTMR  slags  may 
pose  »otential  risk  to  human  health  and 
the  ei  vironment,  and  this  risk  may  be 
great«  r  for  non-encapsulated  uses  than 
for  ar  y  other  disposition  of  the  slags. 
This  5  because  the  slags  contain 
signil  cant  total  concentrations  of  toxic 
metal  >  of  concern.  For  example,  the 
conc€  ntrations  of  lead  in  the  slags  are 
typia  lly  in  the  range  of  1000-2000 
parts  >er  million  (ppm)  and 
conc«  itrations  of  chromium  can 
apprt  ach  1000  ppm.  (See  data  from  the 
BDA' '  Background  Doctiment  for  K061 
slag  i  1  the  RCRA  public  docket  for 
today  s  rule.)  These  slags  may  also 
poter  tially  leach  metals  at  levels  that 


would  require  regulation  under  subtitle 
C  (j.e.,  at  levels  greater  than  the  generic 
exclusion  levels  in  §  261.3(c)(2)). 

Second,  non-encapsulated  uses  of  the 
slags  may  be  viewed  as  uncontrolled 
disposition  of  the  material.  Thus,  this 
may  lead  to  many  potential  exposure 
pathways  for  the  waste,  not  just  those 
the  Agency  previously  evaluated  in 
assessing  this  wastes'  hazardousness. 
The  major  non-encapsulated  use  of 
K061  slag  is  as  an  anti-skid  material  on 
road  surfaces.  This  involves  spreading 
the  material  on  road  surfaces  during  icy 
or  snowy  conditions  to  provide  traction 
for  vehicles  (see  comments  from 
Horsehead  Resource  Development 
Company  on  April  12. 1991  proposal). 
Although  the  K061 -derived  slag  as 
applied  to  the  road  surface  is  initially 
relatively  coarse,  the  wear  caused  by 
vehicular  traffic  will  break  dovm  the 
slag  into  finer  particles.  These  particles 
may  then  be  dispersed  through 
particulate  releases  to  the  air,  or  to 
surface  and  ground  water  by  run-off 
during  precipitation  or  melting  ice/ 
snow.  Some  commenters  were 
concerned  about  potential  exposure  to 
metals  in  the  K061  slag  through 
inhalation  of  air  releases  and  ingestion 
of  nearby  contaminated  soils,  concerns 
the  Agency  sliares.  Without  a  more 
detailed  assessment  of  the  risks  posed 
by  such  non-encapsulated  uses,  the 
Agency  believes  it  is  appropriate  to 
prohibit  these  uses  at  this  time. 

Third,  these  potential  risks  are  ones 
that  are  very  difficult  for  the  Agency  to 
evaluate  with  certainty  with  available 
methodology,  particularly  given  the 
current  lade  of  data  the  Agency  has  on 
non-encapsulated  uses  of  the  slags  and 
the  tight  timeframe  for  this  rule. 
Because  of  this,  some  of  the  potential 
exposure  pathways,  such  as  ingestion, 
inhalation  or  surface  water  runoff 
pathways,  cannot  be  readily  evaluated. 
Additionally,  commenters  to  the  August 
19,  1991  rulemaking  did  not  provide 
any  reliable  means  for  assessing  the 
risks  posed  by  non-encapsulated  uses  of 
these  slags.  (See  56  FR  41172.) 

The  Agency  is  again  soliciting 
information  that  may  be  used  to 
estimate  potential  risks  for  non- 
encapsulated  uses  of  HTMR  slag  and  the 
likely  exposure  pathways  of  greatest 
concern.  When  used  as  an  anti-skid 
agent,  HTMR  materials  could 
accumulate  on  the  road  surface  and 
travel  to  nearby  receptors.  Particulates 
could  be  inhaled  by  people  downwind 
or  transported  in  the  air  and  deposited 
on  land  or  water  bodies.  Storms  can  also 
wash  HTMR  materials  to  the  roadside. 
At  the  edge  of  the  road,  constituents  in 
the  slags  could  either  travel  overland  to 
water  bodies  or  percolate  into  the 
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ground  and  reach  the  groundwater. 
Ingestion  of  contaminated  soil  could 
occur  either  from  the  deposition  of 
HTMR  slag  particulates  or  from  highway 
run-off.  The  Agency  requests  comment 
on  other  potentially  significant  exposure 
pathways. 

Although  there  are  techniques  that 
may  be  used  to  estimate  pollutant 
loadings  from  roads,  these  techniques 
would  have  to  be  tailored  to  the 
characteristics  of  non-encapsulated  uses 
of  HTMR  slags.  The  following 
paragraphs  describe  potential 
approaches  to  estimate  the  risks  from 
these  pathways  and  the  data  or 
assumptions  necessary  to  construct 
estimates  of  potential  risks. 

Airborne  Particulates 

With  the  appropriate  data,  the  Agency 
believes  it  is  possible  to  estimate  the 
rate  at  which  particulates  become 
airborne  from  road  surfaces.  Critical 
parameters  include  the  traffic  volume, 
the  mean  vehicle  speed,  the  type  of  road 
surface  (e.g.,  unpaved  or  paveci),  particle 
density,  and  particulate  size.  The 
Agency  believes  that  HTMR  slags  are 
most  likely  to  be  applied  as  an  anti-skid 
agent  on  paved  roads.  Many  State 
transportation  departments  have  traffic 
volume  estimates  for  most  significant 
roads  in  their  jurisdiction  which  could 
be  used  to  estimate  particulate 
generation  rates.  The  Agency  does  not 
have  adequate  data  regarding  the 
distribution  of  particle  size  in  HTMR 
anti-skid  material  or  how  that 
distribution  could  change  after 
weathering  and  vehicular  traffic. 

Another  critical  parameter  is  the 
frequency  at  which  HTMR  slags  would 
be  applied  to  roads  as  a  de-icing  agent. 
The  Agency  does  not  have  direct 
measurements  of  application  rates  of 
HTMR  materials  as  de-icing  agents.  In 
1981.  the  Federal  Highway 
Administration  (FHWA)  reported  that 
application  rates  of  de-icing  salt  ranged 
from  400  to  1200  pounds  per  mile  of 
two-lane  road.  The  Agency  requests 
comment  on  whether  HTMR  materials 
would  be  applied  at  rates  comparable  to 
that  of  de-icing  salt  or  other  compounds. 

Run-off 

Modeling  pollutants  in  run-off  from 
road  surfaces  requires  estimating 
rainfall  and  run-off  rates,  accumulation 
rates  of  pollutants  on  the  road  surface, 
pollutant  wash-off  during  run-off.  and 
constituent  loading  at  potential 
receptors.  While  the  Agency  often  relies 
on  standard  techniques  to  predict 
rainfall  and  run-off  [e.g..  see  docket  for 
approach  used  to  estimate  soil  run-off  in 
USDA  Handbook.  No.  282. 1978). 
accumulation  of  HTMR  slags  will 


depend  on  the  application  rates.  The 
FHWA  has  also  developed  an  approach 
that  relates  pollutant  accumulation  with 
traffic  volume.  Combining  the  FHWA 
techniques  and  the  loading  rates 
discussed  above  would  yield  an 
estimate  of  total  accumulation  of  a 
constituent  on  a  road  surface.  The 
FHWA  also  has  estimated  pollutant 
wash-off  rates  for  various  types  of  road 
surfaces,  including  rural  roads  with 
flush,  unpaved  shoulders.  The  Agency 
requests  comment  on  this  approach  to 
estimate  run-off  rates  and  pollutant 
loadings. 

Once  run-off  reaches  the  side  of  a 
road,  it  can  either  flow  along  natural 
contours  or  be  channeled  by  engineering 
controls.  Many  roads  are  constructed 
with  catch  basins,  swales,  or  other 
structures  designed  to  control  water  and 
sediment  flow.  (See  docket  for  examples 
from  Chapter  11  in  Highway 
Engineering,  by  Oglesby  and  Hicks. 
1982.)  Engineered  barriers  may 
significantly  retard  or  block  the  flow  of 
constituents  of  concern  from  reaching 
receptors  adjacent  to  the  road  or  from 
nearby  water  bodies.  The  Agency 
requests  comment  on  the  prevalence 
and  effectiveness  of  these  controls. 

Groundwater 

If  HTMR  Materials  accumulate  on  a 
road  surface,  the  paving  will  likely 
block  any  leaching  of  constituents  from 
the  materials  into  the  subsurface. 
However,  if  run-off  transports  the 
material  off  the  road,  constituents  could 
leach  into  the  subsurface.  The  Agency 
requests  comments  on  how  to  estimate 
the  flux  rate  of  metals  from  the  HTMR 
slag  into  the  subsurface. 

The  Agency  would  need  adequate 
estimates  of  the  above  key  parameters 
(particulate  generation,  run-off.  and 
leaching  rate),  in  order  to  apply  fate  and 
transport  models  to  estimate  potential 
concentrations  at  receptors.  EPA  also 
has  limited  information  as  to  where 
HTMR  residuals  are  applied  as  an  anti- 
skid agent,  and  what  potential  receptors 
could  be  exp>osed.  Further,  were  the 
Agency  to  develop  generic  exclusion 
levels  for  non-encapsulated  uses,  EPA 
would  need  to  ensure  that  these  levels 
would  be  protective  in  a  wide  range  of 
potential  settings.  Therefore,  the  Agency 
requests  data  on  hkely  receptor  points 
(e.g..  water  bodies,  residences)  that 
would  be  affected  by  non-encapsulated 
uses  of  HTMR  slag,  and  what,  if  any. 
exposure  assumptions  the  Agency  could 
use  to  ensure  an  appropriate  level  of 
protection. 

The  Agency's  present  evaluation  is 
that  non-encapsulated  uses  of  the  slags 
may  pose  potential  risks  to  human 
health  and  the  environment  that  may 


warrant  control,  and  that  the  Agency 
lacks  the  necessary  information  and 
time  for  assuring  that  these  non- 
encapsulated  uses  are  safe.  If  the 
Agency  were  to  receive  sufficient  data 
that  would  allow  EPA  to  carry  out  a 
more  complete  evaluation  of  non- 
encapsulated  uses,  EPA  will  reconsider 
its  present  decision  to  effectively 
prohibit  non-encapsulated  uses  of 
HTMR  slag.  However.  EPA  does  not 
anticipate  being  able  to  complete  the 
evaluation  of  any  new  data  and  assess 
the  risks  posed  by  non-encapsulated 
uses  until  the  second  rulemaking  that 
EPA  agreed  to  conduct  as  part  of  the 
settlement  with  the  NRDC  petitioners 
[i.e.,  the  rule  to  establish  generic 
exclusion  levels  for  encapsulated  uses 
of  HTMR  slags). 

The  Agency  also  considered  another 
important  factor  in  making  the 
determination  to  effectively  prohibit 
non-encapsulated  uses  of  HTMR  slags. 
Information  available  to  EPA  indicates 
that  most  HTMR  slags  are  in  fact  used 
in  an  encapsulated  marmer,  for  example 
as  road-base  material  with  some  form  of 
cover  or  "cap".  Encapsulation  may 
prevent  dispersal  of  the  slag  through  the 
exposure  pathways  noted  above.  Indeed, 
as  the  Agency  noted  in  the  August  19. 
1991  rulemaking,  use  of  these  slags  as 
road-base  may  be  analogous  to  a  capped 
disposal  unit.  (See  56  FR  41172.)  In 
meetings  with  EPA,  industry 
representatives  indicated  that  non- 
encapsulated  uses  account  for  a 
relatively  small  fraction  (less  than  15%) 
of  the  HTMR  slag  used  In  a  manner 
constituting  disp>osaI.  (See 
memorandum  of  a  March  30, 1993 
meeting  with  Horsehead  Resource 
Development  Co..  Inc  in  the  RCRA 
public  docket  for  today's  rule.) 
Therefore,  the  Agency  believes  that 
there  should  be  adeouate  capacity  for  all 
of  the  slag  to  be  used  in  an  encapsulated 
manner.  An  important  part  of  the  basis 
for  today's  proposal  is  the  exf>ectation 
that  a  prohibition  on  non-encapsulated 
uses  would  result  in  a  more 
environmentally  acceptable  means  of 
reuse  of  the  material  without  significant 
dislocations. 

This  proposal  would  thus  effectively 
prohibit  non-encapsulated  uses  of 
HTMR  slag,  whether  or  not  the  slag 
meets  the  existing  exclusion  1/evels  in 
§  261.3(c)(2).  As  noted  earlier  in  this 
proposal,  the  methodology  EPA  used  to 
set  the  generic  exclusion  levels  was 
based  on  potential  risks  posed  by 
releases  to  ground-water  from  HTMR 
slag  in  a  landfill  setting.  The  existing 
exclusion  levels  do  not  consider  other 
possible  exposures  (e.g.,  through  air 
releases)  arising  from  non-encapsulated 
uses. 


EPA  is  consequently  proposing  to 
amend  §  266.20  such  that  non- 
encapsulated  uses  of  HTMR  slag  are  no 
longer  exempt  from  the  Subtitle  C 
standards  applicable  to  land  disposal. 
The  Agency  expects  that  this  will  have 
the  effect  of  essentially  prohibiting  non- 
encapsulated  uses  of  HTMR  slags 
derived  from  K061.  K062.  and  F006. 
With  this  proposal,  the  Agency  solicits 
comment  on  possible  means  of 
demonstrating  when  these  non- 
encapsulated  uses  do  not  pose 
significant  potential  risks  to  human 
health  and  the  environment.  In  order  to 
support  such  a  demonstration,  the 
Agency  solicits  comments  on  possible 
generic  exclusion  levels  for  HTMR  slags 
used  in  non-encapsulated  manners,  and 
on  the  basis  for  setting  these  exclusion 
le\-els.  The  Agency  will  consider  such 
comments  in  the  context  of  the  later 
rulemaking  (which  EPA  also  agreed  to 
conduct  as  part  of  the  settlement  vnth 
the  NRDC  petitioners)  to  establish 
generic  exclusion  levels  for 
encapsulated  uses  of  HTMR  slags. 

III.  Request  for  Information 

EPA  is  also  taking  the  opportunity  in 
this  proposal  to  solicit  all  available 
information  on  product  uses  of  HTMR 
slag  materials  derived  from  K061.  K062. 
and  F006,  including  information  that 
provides  re^x>nses  to  the  following 
questions: 

•  What  are  the  various  product  uses 
of  HTMR  slags  that  result  in  placement 
on  the  land,  and  the  relative  annual 
volumes  of  these  slags  going  to  each 
use? 

•  What,  if  any.  historical  data  are 
available  with  regard  to  the 
environmental  impact  from  product 
uses  of  HTMR  slags? 

•  How  are  HTMR  slags  processed  and 
distributed  prior  to  use? 

•  What  are  the  similarities  or 
differences  in  the  physicaL/chemical 
properties  of  HTMR  slags  and  materials 
that  may  be  used  as  substitutes  (e.g.. 
blast  furnace  slags)? 

•  What,  if  any,  toxicity  tests  have 
been  conducted  with  the  HTMR  slag 
material  itself  [e.g.,  aquatic  toxicity 
tests),  and  are  data  from  these  tests 
available  for  review? 

•  What  requirements,  if  any,  are 
needed  to  ensure  that  the  slag  is  not 
used  for  prohibited  uses? 

IV.  Limited  EfFect  of  Proposed  Role 

The  prop>osed  amendment  to  §  26d.20 
would  effectively  prohibit  non- 
encapsulated  uses  of  HTMR  slags 
derived  from  K061.  K062,  and  F006. 
Although  BDAT  standards  provide  some 
measure  of  safety,  it  is  the  Agency's 
intent  to  further  evaluate  these  uses 
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basei   on  risks  posed  to  human  health 
and  1  le  environment  and  to  determine 
if  additional  generic  exclusion  levels 
be  proposed  in  the  near  future, 
scussed  above,  information 
ded  by  representatives  of  the  major 
ator  of  HTMR  slag  indicates  that 

ion  of  HTMR  slags  that  are 
ntly  being  processed  for  non- 

prtiduct  uses  is  relatively 
(less  than  15%  of  the  HTMR  slags 
ire  used  as  waste-derived 

Following  the  prohibition, 
lortion  of  HTMR  slags  may  be  used 
uce  other  waste-derived  products 
ire  still  exempt  under  §  266.20(b). 
other  uses  (e.g.,  use  as  road-base 
"  are  encapsulated  uses  that 
to  present  much  lowBr  risk  to 
health  and  the  enviroimient. 
also  exists  a  generic  exclusion 
§  261.3(c)(2)  that  allows  for  the 
of  HTMR  slags  in  subtitle  D 
.  Finally,  if  it  is  not  possible  to 
the  conditions  of  the  exemption  or 
^neric  exclusion,  the  HTMR  slags 
d  be  subject  to  full  regulation  as 
wastes. 
Agency  is  not  changing  the 
,  record-keeping  and 
requirements  contained  in 
regulations  for  hazardous  waste 
used  to  produce  products  used  in 
constituting  disposal. 

Ifective  Date 

le  Agency  is  proposing  that  this  rule 
be  effective  six  months  after  the  date  of 
pub!  ication  of  the  final  rule.  (See  RCRA 
secti  an  3010(a)).  The  Agency  believes 
his  would  provide  sufficient  time 
fected  parties  to  comply  with  the 
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VI. 

A.. 
Statks 


i  tate  Authority 

A  jplicability  of  Rule  in  Authorized 


Ui  ider  section  3006  of  RCRA.  EPA    , 
may  authorize  qualified  States  to 
adm  nister  and  enfcwxe  the  RCRA 
pro{  ram  within  the  State.  Following 
auth  3rizatioQ,  EPA  retains  enforcement 
auth  arity  under  sections  300«,  3013, 
and  ?003  of  RCRA,  although  authorized 
Stati  s  have  primary  enforcement 
resp  msibility.  The  standards  and 
requ  rements  for  authorization  are 
four  d  in  40  CFR  part  271. 

Pi  or  to  the  Hazardous  and  Solid 
Was  e  Amendments  (HSWA)  of  1984.  a 
Stati  with  final  authorization 
adm  nistered  its  hazardous  waste 
pro{  ram  in  lieu  of  EPA  administering 
the    ederal  program  in  that  State.  The 
Fed(  ral  requirements  no  longer  ap{>lied 
in  tl  e  authorized  State,  and  EPA  could 
not  ssue  permits  for  any  facilities  that 
the  :  tate  was  authorized  to  permit. 


When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  sp>ecified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  under  RCRA  section 
3006(g),  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  grante^l  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effect  on  State  Authorization 

EPA  views  today's  proposed  rule  as  a 
HSWA  regulation.  The  proposed  rule 
can  be  viewed  as  part  of  the  process  of 
establishing  land  disposal  prohibitions 
and  treatment  standards  for  K061.  K062, 
and  F006  hazardous  wastes.  (See  56  FR 
41175).  The  ultimate  goal  of  the  land 
disposal  prohibition  provisions  is  to 
establish  standards,  "if  any",  which 
minimize  short-term  and  long-term 
threats  to  human  health  and  Oie 
environment  posed  by  hazardous  waste 
land  disposal.  (See  RCRA  section 
3004{m)(l)).  In  this  case,  the  Agency  is 
uncertain  what  level  of  treatment  would 
assure  that  these  threats  are  minimized 
when  HTMR  slag  is  used  in  a  non- 
encapsulated  manner,  and  consequently 
is  effectively  proposing  a  prohibition  on 
this  type  of  use.  (See  57  FR  at  37237, 
August  18, 1992,  interpreting  "if  any" 
clause  in  section  3004(mMl)).  Thus,  as 
noted  above,  EPA  will  implement 
today's  rule,  if  finalized,  in  authorized 
States  until  their  programs  are  modified 
to  adopt  the  new  prohibition  and  the 
modification  is  approved  by  EPA. 

Today's  proposed  rule  will  result  in 
more  stringent  Federal  standards. 
Section  271.21(e)(2)  requires  that  States 
that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modifications  to  EPA  for 
approval. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
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State  program  modifications  are 
approved.  Of  course,  States  with 
existing  standards  could  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program,  EPA 
will  work  with  States  under  agreements 
to  minimize  duplication  of  efforts.  In 
many  cases.  EPA  will  be  able  to  defer 
to  the  States  in  their  efforts  to 
implement  their  programs  rather  than 
take  separate  actions  under  Federal 
authority. 

VII.  Regulatory  Impact 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (see  58 
FR  51735,  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"sigiiificant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action'  because  it  raises  novel  policy 
issues  in  terms  of  defining  when 
products  used  in  a  manner  constituting 
disposal  should  be  regulated.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  whenever  an 
Agency  is  required  to  issue  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibihty  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 


analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  any  impact  on  any  small 
entities. 

This  amendment  will  not  have  any 
impact  on  any  small  entities,  since  the 
regulated  community  will  continue  to 
have  other  readily  available  options  for 
using  and  managing  HTMR  slags. 
Therefore,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  the 
Administrator  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  additional  reporting,  notification, 
or  recordkeeping  provisions  associated 
with  this  proposed  rule.  Such 
provisions,  were  they  included,  would 
be  submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  266 

Environmental  protection,  Energy, 
Hazardous  waste,  Petroleum,  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  15,  1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  266  is  proposed 
to  be  amended  as  follows: 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAaLfTIES 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912(a),  6924, 
and  6934. 

Subpart  C— Recyclat>le  Materials  Used 
in  a  Manner  Constituting  Disposal 

2.  Section  266.20  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§266.20    ApplicabHity. 

(c)  Non-encapsulated  uses  of  slags, 
which  are  generated  from  high 
temperature  metals  recovery  (HTMR) 
processing  of  hazardous  waste  K061, 
K062,  and  F006,  in  a  manner 
constituting  disposal  are  not  covered  by 
the  exemption  in  paragraph  (b)  of  this 
section  and  remain  subject  to  regulation. 
Non-encapsulated  uses  are  those  uses  in 


which  the  HTMR  slag  is  not  contained, 
controlled,  covered,  or  capped  in  a 
manner  that  eliminates  or  significantly 
reduces  its  mobility  and  potential  for 
release  into  the  environment  (e.g.,  uses 
as  anti-skid  or  deicing  materials). 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-26 
RIN309O-AFe9 

Removing  Federal  Supply  Service 
Schedule  Ordering  Instructions 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Proposed  rule. 


8UIM«ARV:  This  doamient  invites  written 
comments  on  a  proposed  amendment  to 
the  Federal  Property  Management 
Regulations  (FPMR)  that  removes 
Federal  Supply  Service  (FSS)  schedule 
ordering  instructions.  FSS  schedule 
ordering  instructions  will  be  restated  in 
the  form  of  non-regulatory  principles. 
GSA's  Federal  Supply  Service  will  issue 
and  maintain  these  non-regulatory 
principles  in  the  Federal  Supply  Service 
Program  Guide.  This  docimient  is  issued 
simultaneously  with  another  notice  that 
similarly  affects  multiple  award 
schedule  ordering  instructions 
contained  in  the  Federal  Information 
Resources  Management  Regulations 
(FIRMR). 

When  combined,  these  actions  will 
result  in  uniform  set  of  principles  that 
empower  Federal  agencies  to  make 
"best  value"  buying  decisions  in  a  de- 
monopolized environment.  These 
proposed  changes  are  consistent  with 
the  Report  of  the  National  Performance 
Review  (NPR),  and  are  part  of  GSA's 
larger  plans  to  create  a  Government  that 
works  better  and  costs  less. 
DATES:  Comments  are  duo  in  writing  on 
or  before  April  25. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Nicholas  Economou,  FSS 
Acquisition  Management  Center  (FCO). 
Crystal  Mall  Building  #4,  room  716, 
Washington.  DC  20406. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Economou,  FSS  Acquisition 
Management  Center  (703-305-^936). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

FPMR  subpart  101-26.4  primarily 
contains  FSS  schedule  ordering 
instructions.  Over  time,  these 
instructions  have  become  obsolete. 


Hence,  it  is  no  longer  necessary  to  retain 
these  instructions  in  the  FPMR. 
Removing  these  iostructions  from  FPMR 
subpart  101-26.4  will  carry  out  the 
principles  of  the  NPR  Report  by 
unburdening  all  Federal  agjencies  from 
unnecessary  regulations. 

A  small  amount  of  the  information 
previously  contained  in  subpart  101- 
26.4  will  be  retained  and  relocated  in 
the  FPMR:  Text  permitting  the 
procurement  of  printing  of  Standard 
Form  149  by  GSA;  text  permitting 
certain  fixed-price  contractors  and 
lower  tier  subcontractors  to  purchase 
security  equipment  from  GSA  sources: 
and  text  explaining  why  GSA  supply 
distribution  facilities  make  multiple 
award  schedule  purchases. 

B.  Execi^Tc  Order  12866 

This  rule  was  submitted  to  and 
approved  by  the  Office  of  M^iagement 
and  Budget  (0MB)  in  accordance  with 
Executive  Order  12866.  Regulatory 
Planning  and  Review. 

C  RegaiaAttj  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  signiricant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  only  eliminates  FSS  schedule 
ordering  instructions  that  are  obsolete 
and  no  longer  necessary,  and  introduces 
no  new  procurement  policies  or 
procedures. 

D.  Papenrork  Redaction  Ad 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  of  OMB  under  the 
Paperwork  Rediiction  Act  (44  U.S.C. 
3501). 

List  of  SubiecU  in  41  CFR  Part  101-26 

Govemment  property  management. 

A-ccordingly,  41  CFR  part  101-26  is 
proposed  to  be  amended  as  set  forth 
below: 

PART101-26-l>ROCUREMENT 
SOURCES  AND  PROGRAMS 

1.  The  authority  citation  for  Part  101- 
26  continues  to  read  as  follows: 

Authority:  Sec.  206(c).  63  Stat.  390;  40 
U.S.C  486(c). 

Subpart  101-26.4— Purchase  of  Itetns 
From  Federal  Supply  Scheduie 
Contracts 

2.  The  heading  of  subpart  101-26.4, 
consisting  of  sections  101-26.401 
through  101-26.408-5.  is  revised  to  read 
"Federal  Supply  Schedules",  and  the 
subpart  is  reserved. 


Subp  vt  101-2&.5— GSA  Proctiremer»t 
Progiams 

J  ection  101-26.406-7  is 
redes  gnated  as  §  101-26.502  and 
revis<  d  to  read  as  follows: 

§101-26.502    U.S.  Government  National 
CredH  Card. 

A  V  raiver  has  been  issued  by  the 
Govei  nment  Printing  OfSce  to  GSA  for 
the  p  ocurement  of  ttie  printing  of 

Form  149,  U.S.  Government 
Natiohal  Credit  Card. 

I  aragraph  (cj  of  §  101-26.408-4  is 
redes  gnated  as  §  101-26.503  and 
to  read  as  follows: 
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§101-26.503    Multiple  award  schedufe 
punt  nee  mede  by  OSA  supply 
distrl  wOon  facNMes. 

GS  \  supply  distribution  facilities  are 
respc  osible  for  quickly  and 
econi  tmically  providing  Government 
custc  mers  with  frequently  needed 
comi  ion-use  items.  Stocking  a  variety  of 
comi  lercial,  high-demand  items 
pure  ased  from  FSS  multiple  award 
sche«  ules  is  an  important  way  in  which 
GSA  supply  distributioD  faciUties  meet 
this  Responsibility. 


5. 
read 


>ection  101- 
is  follows: 


'26.507  is  revised  to 


§  101  -26.507    Security  equipment 

Fe  leral  agencies  and  other  activities 
auth  trized  to  purchase  security 
equi  tment  through  GSA  sources  shall 
do  s<  in  accordance  with  provisions  of 
this  I  >  101-26.507.  Under  section  201  of 
the  F  ederal  Property  and  Administrative 
Serv  ce»  Act  of  1949  (40  U.S.C  481)>  the 
Adm  inistiator  of  GSA  has  determined 
that  ixed-price  contractors  and  lower 
tier  i  ubcontractors  who  are  required  to 
prot(  ct  and  maintain  custody  of  security 
class  ified  records  and  information  may 
pure  lase  security  equipment  from  GSA 
sour  :es.  Delivery  orders  for  security 
equi  >ment  sulnnitted  by  such 
cont  actors  and  lower  tier 
subc  jntractors  shall  contain  a  statement 
that  he  security  equipment  is  needed 
for  fc  ousing  Government  security 
clasi  ifled  information  and  that  the 
pure  lase  of  such  equipment  is  required 
to  c(  mply  with  the  security  provision  of 
a  Go  /emment  contract.  In  the  event  of 
any  nconsistency  between  the  terms 
and  :onditions  of  the  delivery  order  and 
thos  i  of  the  Federal  Supply  Schedule 
cont  ract,  the  latter  shall  govern.  Security 
equi  )ment  shall  be  used  as  prescribed 
by  t  0  cognizant  security  office. 

6.  Section  101-26.507-3  is  revised  to 
reac  astoUows: 


§101-26.507-3    Purchase  of  security 
equipment  from  Federal  Supply  Schedules^ 

To  rasure  that  a  readily  available 
source  exists  to  meet  the  unforeseen 
demands  for  security  equipment. 
Federal  Supply  Schedule  contracts  have 
been  established  to  satisfy  requirements 
that  are  not  appropriate  for  consolidated 
procurement  and  do  not  exceed  the 
maximum  order  limitations. 

Dated:  December  15. 1993. 
Nicholas  M.  Economon, 

Director,  FSS  Acquisition  Management  Center 

(FCO). 
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41  CFR  Part  201-39 

RIN  3090-AF17 

Amendment  of  RRMR  To  Remove 
Provisions  for  Usirtg  GSA 
Nonmandatory  Schedule  Contracts  for 
FIP  Resources 

AGENCY:  Information  Resources 

Management  Service,  GSA. 

ACTION:  Notice  of  pn^Kwed  rulemaking. 

SUMMARY:  This  notice  invites  Avritten 
comments  on  a  proposed  rule  to  remove 
provisions  for  using  GSA  nonmandatory 
multiple  award  schedule  (MAS) 
contracts  from  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR).  These  instructions  will  be 
issued  in  the  form  of  non-regulatory 
principles.  Other  notices  vrill  similarly 
affect  MAS  ordering  instructions 
contained  in  the  Federal  Acquisition 
Regulation  (FAR)  and  Federal  Property 
Management  Regulations  (FPMR).  The 
non-regulatory  principles  will  be  issued 
and  maintained  by  GSA's  Federal 
Supply  Service  (FSS)  and  Information 
Resources  Management  Service  (IRMS) 
in  the  Federal  Supply  Service  Program 
Guide,  and  the  FIBMR  Bulletin  series 
respectively,  or  by  other  similar  Service 
issuance. 

When  combined,  the  proposed 
regulatory  changes  will  result  in  a 
uniform  set  of  principles  that  empower 
Federal  agencies  to  make  "best  value" 
buying  decisions  in  a  demonopolized 
environment.  The  regulatory  changes 
described  are  consistent  with  the  Report 
of  the  National  Performance  Review  and 
are  one  part  of  GSA's  larger  plan  to 
create  a  Government  that  works  better 
and  costs  less. 

DATES:  Comments  will  be  considered  in 
the  final  rule,  but  must  be  received  on 
or  before  April  25, 1994. 
■  ADDRESSES:  Comments  may  be  mailed  to 
GSA.  Regulations  Analysis  Division 
(KMR).  18th  &  F  Stieets.  NW..  room 
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3224.  Washington.  DC  20405.  Attn:  Judy 
Steele,  or  delivered  to  that  address 
between  8  a.m.  and  4:30  p.m. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Judy  Steele,  FTS/Commercial  (202)  501- 
3194  (v)  or  (202)  501-0657  (tdd). 
SUPPLEMENTARY  INFORIdATION:  (l)  GSA 
initiated  a  MAS  Improvement  ft-oject  in 
October  1990.  In  addition  to  addressing 
recurring  issues  of  concern  to  GSA 
customer  agencies  and  MAS  contractors, 
one  major  objective  consistent  with 
those  concerns  was  to  streamline  and 
unify  the  procedures  for  ordering 
products  and  services  provided  under 
the  MAS  program.  GSA's  internal 
perspectives,  the  rapid  emergence  of 
electronic  commerce,  the 
recommendations  of  the  General 
Accounting  Office,  and  the 
recommendations  of  the  National 
Performance  Review  were  all 
considered.  The  choices  for 
restructuring  GSA  procedures  offer  stark 
contrast:  the  imposition  of  a  rigid, 
decision  making  regimen  or  the 
adoption  of  a  more  flexible  set  of 
principles  which  empower  purchasing 
agents  and  line  managers  to  make  "best 
value"  decision  in  a  de-monopolized 
environment.  GSA's  own  views,  since 
the  inception  of  the  project,  have  been 
aligned  with  the  adoption  of  a  more 
customer-oriented,  unregulated,  less 
paperbound  approach,  that  also  enables 
ordering  officials  to  take  advantage  of 
effective  competition  within  the  scope 
of  the  MAS  contracting  system  as  well 
as  developing  electronic  ordering 
capabilities.  Unlike  open  market 
purchases.  GSA  schedule  prices  are  the 
product  of  a  comp>etitive  environment 
where  GSA  negotiates  or  otherwise 
obtains  prices  determined  to  be  fair  and 
reasonable.  Further,  the  nature  of  the 
MAS  system  is  to  recognize  the 
variation  of  functions,  quality,  and 
performance  inherent  in  a  wide  variety 
of  commercial  products.  In  recognition 
of  the  foregoing,  and  in  an  attempt  to 
recognize  the  good  judgment  of  our 
customers,  GSA  should  provide  its 
customers  with  flexible  ordering 
mechanisms  which  emulate  commercial 
purchasing  practices.  Existing  ordering 
rules  should  be  streamUned  and  stated 
in  the  form  of  principles. 

(2)  Explanation  of  the  changes  being 
made  by  this  issuance  are  shown  below: 

(a)  Subpart  201-39.5  is  removed  to 
delete  the  synopsizing  requirements 
related  to  the  FTP  MAS  contracts. 

(b)  Subsection  201-39.601-2  is 
removed  to  delete  the  exception  to 
justifying  specific  make  and  model 
specifications  for  FIP  MAS  contracts. 

(c)  Section  201-39.801  is  removed  to 
delete  procedures  for  ordering  FIP 


resources  from  the  Federal  Supply 
Service  MAS  contracts. 

(d)  Section  201-39.803  is  removed  to 
delete  the  procedures  for  use  of  the 
nonmandatory  FIP  MAS  contracts. 

(3)  This  rule  was  submitted  to,  and 
approved  by.  the  Ofiice  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

(4)  The  Paperworit  Reduction  Act 
does  not  apply  because  the  FIRMR 
changes  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Sul^ts  in  41  CFR  Part  201-39 

Archives  and  records.  Computer 
technology.  Federal  information 
processing  resources  activities. 
Government  procurement.  Property 
management,  Records  management,  and 
Telecommunications.  For  the  reasons 
set  forth  in  the  preamble,  GSA  is 
proposing  to  amend  41  CFR  part  201  as 
follows: 

PART  201-39— ACQUlSmON  OF 
FEDERAL  INFORMATION 
PROCESSINQ  (HP)  RESOURCES  BY 
COtfTRACimG 

1.  The  authority  citation  for  part  201- 
39  continues  to  read  as  follows: 

Authority:  40  VS.C  486(c)  and  751(f). 
Subpart  201-39.5— {Removed] 

2.  Subpart  201-39.5.  consisting  of 
sections  201-39.500  through  201- 
39.501-3.  is  removed. 

§201-39.601-2    [RemovMf] 

3.  Section  201-39.601-2  is  removed 
and  reserved. 

§201-39.801    [Removed! 

4.  Section  201-39.801  is  removed  and 
reserved. 

§§201-39.801-1  through  201-39.801-2 
[Removed] 

5.  Sections  201-39.801-1  through 
201-39.801-2  are  removed. 

§  201-39  J03    [Removed] 

6.  Section  201-39.803  is  removed  and 
reserved. 

§201-39303-1  through  201-39.803-3 
[Removed] 

7.  Sections  201-39.803-1  through 
201-803-3  are  removed. 

8.  The  following  reference  in  the 
FIRMR  Index  is  revised  as  follows: 

FIRMR  Index 


GSA  nonmandatory 

Schedule  contract  201.24.001 

201-39.802-3 


Dated:  December  14. 1993. 
Frands  A  McDoDough. 
Assistant  Commissioner  for  Fedend 
Information  Resources  Management. 
(PR  Doc.  94-3708  FUed  2-22-94;  8:45  am] 
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48  CFR  Chapter  5 

Reinventing  Multiple  Award  Schedule 
Ordering  Procedures 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Request  for  comments. 


SUMMARY:  The  General  Services 
Administration  (GSA)  plans  to 
deregulate,  streamline  and  unify  its 
multiple  award  schedule  (MAS) 
ordering  procedures.  GSA  establishes 
MAS  contracts  to  provide  Federal 
agencies  a  cost-effective  mechanism  for 
ordering  common  use  commercial 
items.  Two  GSA  organizations  award 
and  manage  MAS  contracts,  the  Federal 
Supply  Service  (FSS)  and  the 
Information  Resources  Management 
Service  (IRMS).  Three  different 
regulations  contain  MAS  ordering 
procedures;  i.e.,  the  Federal  Property 
Management  Regulation  (FPMR),  the 
Federal  Information  Resoiures 
Management  Regulation  (FIRMR),  and 
the  Federal  Acquisition  Regulation 
(FAR). 

This  document  invites  public 
comment  on  proposals  to  eliminate 
MAS  ordering  instructions  to  customer 
agencies  from  the  FPMR  and  FTRMR 
Applicable  regulations,  however,  will 
retain  fwrtinent  solicitation  provisions, 
contract  clauses,  and  those  policies  and 
procedures  that  govern  the  Goverrmient- 
contractor  relationship.  GSA  has 
initiated  a  case  to  make  similar  changes 
to  the  Federal  Acquisition  Regulation. 
In  lieu  of  the  current  regulatory  scheme. 
GSA  proposes  to  adopt  a  uniform  set  of 
non-regulatory  principles  for  MAS 
ordering.  FSS  and  IRMS  will  issue  and 
maintain  the  principles  in  the  FSS 
Program  Guide  and  FIRMR  Bulletin 
series,  respectively. 

This  document  also  invites  public 
comment  on  a  proposal  to  revise  the 
Price  Reduction  Clause  currenUy  used 
in  MAS  contracts  and  include  it  in  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR). 
Additionally,  GSA  announces  its 
decision  to  eliminate  regulatorily 
prescribed  mandatory  use  provisions 
from  the  MAS  Program. 
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When  combined,  the  proposed 
changes  described  in  this  document  will 
result  in  a  uniform  set  of  principles  that 
empower  ordering  activities  to  make 
"best  value"  buying  decisions  in  a  de- 
monopolized environment.  The 
proposed  changes  are  consistent  with 
the  Report  on  the  National  Performance 
Review  (NPR)  and  are  one  part  of  GSA's 
larger  plan  to  help  create  a  Government 
that  works  better  and  costs  less. 
DATES:  Comments  are  due  in  writing  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Carolyn  Harris,  Office  of 
Multiple  Award  Schedule  Program 
Management,  18th  and  F  Streets,  N\V., 
room  4040,  Washington,  DC  20405. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Carolyn  Hanis,  Office  of  Multiple 
Award  Schedule  Program  Management, 
(202-501-1043). 

SUPPLEMENTARY  INFORMATTON:  GSA,  the 
General  Accounting  Office  (GAO)  and 
the  NPR  have  all  recently  examined 
MAS  ordering  procedures  and 
recommended  improvements.  Among 
other  things,  GAO  found  that  Federal 
agencies  do  not  consistently  comply 
with  existing  regulations  and 
recommended  that  GSA  clarify  its 
requirements.  The  NPR  generally 
recommended  that  GSA  simplify  its 
regulations  and  eliminate  complex 
administrative  requirements.  After 
reviewing  the  various 
recommendations,  GSA  decided  to 
eliminate  regulatorily  prescribed 
mandatory  use  provisions  imposed  on 
other  agencies.  Solicitations  that  have  a 
closing  date  after  January  13. 1994,  will 
reflect  GSA's  new  position  on  non- 
mandatory  use.  Existing  contractual 
obligations  will  not  be  affected  by  the 
change.  GSA  also  proposes  to 
"deregulate"  MAS  ordering  procedures 
and  provide  agencies  with  non- 
regulatory  guidance  that  is  simpler, 
more  customer-oriented,  and  less 
paperbound  than  current  requirements. 
These  principles  will  enable  ordering 
officials  to  take  advantage  of 
competition  within  the  scope  of  the 
MAS  contracting  system. 

Description  of  Changes 

GSA  proposes  the  following  changes: 

1.  Most  of  the  existing  regulatory 
instructions  regarding  the  use  of  MAS 
and  single  award  Federal  Supply 
Schedules  will  be  deleted  from  the 
FPMR  and  HRMR. 

2.  GSA  regulations  will  not  require 
agencies  to  place  orders  against  future 
MAS  contracts. 

3.  The  current  requirement  that  an 
ordering  activity  publicize  in  the 
Commerce  Business  Daily  its  intent  to 
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plaa  I  an  order  against  an  MAS  contract 
for  f4deral  information  processing  (FIP) 
valued  in  excess  of  S50,000 
>e  eliminated.  This  requirement  is 
f  roduct  of  regulation,  (i.e.,  order 
synopsis  not  required  by  statute)  for 
contracting,  and  is  inconsistent 
GSA's  efforts  to  empower  its 
customers,  and  streamline  and 

the  efficiency  of  the  program. 
JSA  will  not  dictate  an  across-the- 
Maximura  Order  Limitation 
.)  for  MAS  schedules.  Instead, 
contacting  officers  will  establish  MOL's 
on  a  «;hedule-by-schedule  basis. 
Cont  acting  officers  will  set  MOL's  at 
level ;  appropriate  for  negotiation  of 
volui  ne  purdiasing  prices. 

5. 1  iSA  will  generally  award  MAS 
conti  Jcts  as  indefinite-delivery, 
inde  inite-quantity  type  contracts. 
Inde  inite-delivery,  indefinite-quantity 
type  'klAS  contracts  will  normally 
oblig  ite  the  Government  to  purchase  a 
mini:  num  amount  during  the  contract 
term,  Contractors  must  deliver  up  to  the 
MOL  for  each  delivery  order  they 
recei  'e. 

6. '  'he  clause  entitled  "Price 
Redu  ctions"  will  be  modified  to  delete 
paraj  raph  (c),  "Price  Reductions  to 
Fede  al  Agencies".  The  modified  clause 
will  l»e  incorporated  into  the  GSAR. 
Othe-  MAS  provisions  and  clauses  will 
be  an  tended  as  necessary  to  reflect 
revis  sd  ordering  procedures. 

7.  ( JSA  will  streamline  existing 
ordei  ing  procedures  and  state  them  in 
the  f(  rm  of  guiding  principles.  The 
resul  ing  non-regulatory  guidance  will 
read  is  follows: 

a.  <  fSA  awards  Multiple  Award 
Sche  lule  (MAS)  contracts  for  a  variety 
of  CO  nmercial  products  and  services  at 
price !  determined  to  be  fair  and 
reaso  :iable.  The  administrative  cost  of 
placi  ig  a  MAS  order  can  be 

signi  icantly  lower  than  purchasing  by 
other  means.  Accordingly,  for  orders  of 
mini]  nal  dollar  value  (e.g.,  $10,000  or 
belo\  r)  ordering  activities  are  given 
wide  latitude  to  order  items  at  those 
price  i  that  represent  the  best  value  for 
the  n  oney. 

b.  ■  o  reasonably  ensure  that  a 
selec  ion  meets  the  agency's  needs  at 
the  1<  west  overall  cost  before  placing  an 
MAS  order  of  significant  dollar  value 
(e.g..  greater  than  $10,000)  an  ordering 
activ  ty  should: 

(1)  Consider  reasonably  available 
infon  nation  about  products  offered 
unde  MAS  contracts;  this  standard  is 
met  i  the  ordering  activity  does  the 
follow  'ing: 

•  (  onsider  products  and  prices 
conta  Jied  in  any  GSA  MAS  automated 
infon  lation  system;  (e.g..  Information 
Resoi  rces  Management — On-line 


Schedule  System,  Federal  Supply 
Service — Automated  Product  Listing 
Service);  or 

•  If  automated  information  is  not 
available,  review  at  least  3  price  lists, 

(2)  Make  reasonable  efforts  to 
compare  differing  functions, 
performance  characteristics  and  prices 
of  MAS  items.  The  nature  and  degree  of 
such  comparisons  should  be 
commensurate  with  the  value  of  the 
order.  The  agency's  administrative  costs 
should  be  considered  in  making  a  best 
value  determination. 

(3)  Give  preference  to  the  items  of 
small  business  and/or  labor  surplus  area 
concerns  by  following  the  order  of 
priority  in  FAR  14.407-6  when  two  or 
more  items  at  the  same  delivered  price 
will  meet  an  ordering  activity's  needs. 

c.  MAS  contractors  will  not  be 
required  to  pass  on  to  all  schedule  users 
a  price  reduction  extended  only  to  an 
individual  agency  for  a  specific  order. 
There  may  be  cinnmistances  where  an 
ordering  activity  finds  it  advantageous 
to  request  a  price  reduction,  such  as 
where  the  ordering  activity  finds  that  a 
schedule  product  is  available  elsewhere 
at  a  lower  price,  or  where  the  quantity 
of  an  individual  order  clearly  indicates 
the  potential  for  obtaining  a  reduced 
price. 

d.  Ordering  activities  should 
document  MAS  ordering  files  in 
accordance  with  internal  agency 
practices.  Agencies  should  keep 
documentation  to  a  minimum. 

Dated:  December  28, 1993. 

Richard  H.  Hopf,  m. 

Associate  Administrator  for  Acquisition 
Policy. 
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48  CFR  Parts  538  and  552 
[GSAR  Notice  5-388] 
RIN  309<V-AF15. 

General  Services  Administration 
Acquisition  Regulation;  Multiple  Award 
Schedule  Price  Reductions  Clause 

AGENCY:  Office  of  Acquisition  Policy. 
GSA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  to  prescribe  a  Price  Reductions 
clause  for  use  in  multiple  award 
schedule  (MAS)  solicitations  and 
contracts.  The  clause  is  a  modification 
of  that  currently  in  use.  The 
modifications  clarify  the  clause's 
applicability,  reduce  contractor 


reporting  requirements  and  eliminate 
MAS  price  reductions  based  on  a  low 
price  to  an  individual  Federal  agency. 
DATES:  Comments  are  due  in  writing  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  GSA  Desk  Officer, 
room  3235,  NEOB,  Washington,  DC 
20503  and  Marjorie  Ashby,  Office  of 
GSA  Acquisition  Policy,  18th  and  F 
Streets,  NW.,  room  4006,  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ida  M.  Ustad,  Office  of  GSA  Acquisition 
Pohcy (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  June  14. 1993.  GSA  solicited 
comments  (58  FR  32890)  on  proposed 
changes  to  the  current  MAS  Price 
Reductions  clause.  The  proposed  clause 
would  have  eliminated  certain  reporting 
requirements  and  increased  the  time 
given  contractors  to  notify  the 
Government  of  price  reductions.  Public 
comments  received  generally  supported 
the  changes,  but  felt  that  further  dianges 
should  be  made  to  reduce  the  burden  on 
MAS  contractors.  To  address  these 
comments  GSA  proposes  to  further 
revise  the  clause  to  require  that  the 
Government  be  extended  price 
reductions  ujider  the  same  terms  and 
with  the  same  effective  dates  which  the 
contractor  extends  to  conunerdal 
customers. 

The  National  Performance  Review 
recommended  that  line  managers  be 
given  greater  flexibility  to  buy  the  same 
or  comparable  MAS  products  for  less.  In 
order  to  remove  any  disincentive  to 
MAS  contractors  offering  agencies  a 
lower  price  on  individual  orders,  GSA 
pro(>oses  to  eliminate  paragraph  (c)  of 
the  current  clause  entitled  "Price 
Reductions  to  Federal  Agencies." 

B.  Executive  Order  12866 

This  rule  was  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review. 

C  Regulatory  Flexibility  Act 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  and 
submitted  to  the  Acting  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  initial 
regulatory  flexibility  analysis  are 
available  from  the  office  identified 
above.  The  initial  regulatory  flexibility 
analysis  indicates  that  the  proposed  rule 
will  affect  contractors,  includiiig  small 
businesses,  that  are  awarded  contracts 
under  GSA's  MAS  program. 


Historically,  approximately  seventy 
percent  of  MAS  contractors  have  been 
small  businesses  Ba.sed  on  the  number 
of  MAS  contracts  currently  in  effect,  it 
is  estimated  that  4.288  small  businesses 
will  be  impacted  by  the  new  rule. 

D.  Paperwork  Reduction  Ad 

The  Price  Reductions  clause  is  an 
information  collection  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  ef  seq.,  and  has  been  submitted  to 
OMB  for  approval  under  the  Act 
Comments  on  the  Information  collection 
requirements  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  GSA.  Washington.  DC  20503.  The 
title  of  the  information  collection  is 
"GSAR  552.238-75  Price  Reductions." 

The  Price  Reductions  clause  is 
intended  to  ensure  that  the  Government 
maintains  its  price/discount  (and/or 
term  and  condition)  advantage  in 
relation  to  the  contractor's  commercial 
customer(s)  upon  which  the  MAS 
contract  is  predicated.  The  customer  or 
category  of  customer  upon  which  the 
award  is  predicated  is  identified  at  the 
conclusion  negotiations  and  reflected  in 
the  MAS  contract. 

The  Price  Reductions  clause  requires 
MAS  contractors  to  notify  the 
contracting  officer  of  price  reductions  at 
the  same  time  that  commercial 
customers  are  notified. 

The  Price  Reductions  clause  is  needed 
to  assure  that  the  Government  maintains 
the  relative  discount  position, 
negotiated  at  the  time  of  contract  award, 
throughout  the  term  of  the  contract. 

The  estimated  annual  burden  for  the 
Price  Reductions  clauses  is  24,508 
hours.  This  is  based  upon  an  estimated 
average  burden  per  response  of  2  hours, 
a  frequency  of  2  responses  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  6,127. 

List  of  Subjects  in  CFR  Parte  538  and 
552 

Government  procurement. 

Accordingly,  it  is  proposed  that  48 
CFR  parts  538  and  552  be  amended  as 
follows:  

1.  The  authority  citation  for  48  CFR 
parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

2.  Section  538.203-71  is  amended  by 
revising  the  heading  and  adding 
paragraph  (e)  to  read  as  follows: 

538.203-71    Solicitation  proviciont  and 
contract  clauses. 

•        •        •        •        • 

(e)  Contracting  officers  shall  insert  the 
clause  at  552.238-75,  Price  Reductions, 
in  all  MAS  solicitations  and  contracts. 


3.  Section  538.272  is  added  to  read  as 
follows: 

538.272    MAS  price  reductions. 

(a)  Prior  to  the  award  of  an  MAS 
contract,  the  contracting  officer  and  the 
offeror  shall  reach  an  agreement  as  to 
the  customer  (or  category  of  customer), 
price  lists,  and  discounts  which  will 
serve  as  the  basis  of  contract  award.  The 
award  document  shall  expressly  state 
the  price/discount  relationship  between 
the  Govenunent  and  the  identified 
commercial  customer  which  is  the  basis 
of  contract  award.  The  Price  Reductions 
clause  is  intended  to  maintain  this 
price/discount  relationship  (and/or  term 
and  condition)  between  the  Government 
and  the  offeror's  customer  or  category  of 
customer  upon  which  the  MAS  contract 
was  predicated,  for  the  contract  term. 

(b)  During  the  term  of  the  contract  any 
changes  in  discount/pricing  practices  by 
the  contractor  which  result  or  will  result 
in  a  less  advantageous  relationship 
between  the  Government  and  the 
customer  or  category  of  customer  upon 
which'the  MAS  contract  discount/price 
was  predicated,  shall  result  in  a  price 
reduction  to  the  Government  to  the 
extent  necessary  to  reflect  the  original 
relationship. 

4.  Section  552.238-76  is  added  to 
read  as  follows: 

552.238-78    Prtca  reductions. 

As  prescribed  in  538.203-71(e).  insert 
the  following  clause: 

Price  Reductions  (XXX  1994) 

(a)  Before  award  of  a  contract,  the 
Contracting  Officer  and  the  Offeror  will  agree 
upon  (1)  the  customer  (or  category  of 
customers]  which  will  be  the  basis  of  award, 
and  (2)  the  Government's  price  or  discount 
relationship  to  the  identified  customer  or 
category  of  customers.  This  relationship  shall 
be  maintained  throughout  the  contract 
period.  Any  change  in  the  Contractor's 
commercial  pricing  arrangement  applicable 
to  the  identified  customer  or  category  of 
customers,  which  disturbs  this  relationship, 
will  constitute  a  price  reduction. 

(b)  During  the  contract  pwriod.  the 
Contractor  shall  rep>ort  to  the  Contracting 
Officer  all  price  reductions  to  the 
Contractor's  identified  customer  or  category 
of  customers  upon  which  the  contract  award 
was  predicated.  The  Contractor's  report  shall 
include  an  explanation  of  the  conditions 
under  which  the  reductions  were  made. 

(c)  A  price  reduction  shall  apply  to 
purchases  under  this  contract  if.  after  the 
date  negotiations  conclude,  the  Contractor 

(1)  Reduces  prices  (or  grants  any  more 
favorable  discounts,  or  terms  and  conditions) 
contained  in  the  commercial  catalog, 
pricelist,  schedule  or  other  documents  uf)on 
which  contract  award  by  the  Government 
was  predicated;  or 

(2)  Grants  special  discounts  to  the 
identified  customer  or  category  of  customers, 
upon  which  the  ooatract  award  by  the 
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Government  was  predicated,  so  as  to  disturb 
the  discount/price  relationship  of  the 
Government  to  the  identified  customer  or 
category  of  customers. 

(3)  The  price  reduction  shall  be  offered  to 
the  Government  with  the  same  effective  date, 
and  for  the  same  time  period  as  extended  to 
the  commercial  customer  or  category  of 
customers. 

(d)  The  Contractor  shall  extend  to  the 
Government,  any  general  price  reductions 
(including  temporary  reductions)  offered  to 
all  customers  (or  category  of  customers).  The 
price  reduction  shall  be  offered  to  the 
Goverrmient  with  the  same  effective  date, 
under  the  same  terms  and  conditions,  and  for 
the  same  time  period  as  extended  to 
commercial  customers. 

(e)  The  Contractor  may  offer  the 
contracting  officer  a  voluntary  Government 
wide  price  reduction  at  any  time  during  the 
contract  period. 

(f)  The  Contractor  will  notify  the 
Contracting  Officer  of  any  price  reduction 
subject  to  this  clause  as  soon  as  possible,  but 
not  later  than  15  calendar  days  after  its 
effective  date. 

(g)  The  contract  will  be  modified  to  reflect 
any  price  reduction  which  becomes 
applicable  in  accordance  with  this  clause. 

(h)  This  clause  does  not  apply  to  price 
reductions  based  upon:  (1)  firm  fixed  price 
definite  quantity  contracts  with  specified 
delivery  in  excess  of  the  maximum  order 
limitation  specified  in  this  contract,  or  (2) 
any  sale  caused  by  an  error  in  quotation  or 
billing,  provided  adequate  documentation  is 
furnished  by  the  Contractor  to  the 
Contracting  Officer. 

(End  of  Clause) 

Dated:  December  28. 1993. 
Richard  H.  Hopf,  m. 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  94-3707  Filed  2-22-94;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

Pocket  No.  940241-4041;  1.0. 013194A] 

RiN  0648-nAGOO 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  6  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP).  This 
amendment  would  allow  vessels  with 
moratorium  permits  to  carry  on  board 


nets  I  (ther  than  the  minimum  mesh  size 
once  the  seasonal  thresholds  for 
sumi  jer  flounder  are  retained,  modify 
the  si  hedule  for  establishing  the  annual 
manj  gement  measures,  provide  for  an 
expei  imental  fishery  to  gather  data, 
prohfcit  the  use  of  twisted  mesh, 
prohi  bit  interference  with  any 
obset  i/ers,  and  modify  the  dimensions  of 
the  fi  ih  box  or  tote.  The  intended  effect 
of  thi  5  rule  is  to  relieve  the  industry  of 
a  regi  ilatory  restriction,  use  the  best 
availi  ble  data  to  assess  the  fishery, 
estab  ish  conformity  with  other 
regul  itions  in  the  same  Ashing  area,  and 
prole  ;t  observers. 
OATEl  :  Comments  on  the  proposed  rule 
must  le  received  on  or  before  April  11, 
1994 

ADDR  ;SSES: 


rule. 
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Comments  on  the  propiosed 
\mendment  6,  or  supporting 
documents  should  be  sent  to  the 

■,  National  Marine  Fisheries 
!,  Northeast  Regional  Office.  1 
BlacAum  Drive,  Gloucester,  MA 
01934-2298.  Mark  the  outside  of  the 

"Comments  on  Summer 
Flouilder  Plan." 

ies  of  Amendment  6,  the 
I  )nmental  assessment,  and  the 
li  tory  impact  review  are  available 
David  R.  Keifer,  Executive 
Direc  or,  Mid-Atlantic  Fishery 
Management  Council,  room  2115 

il  Building,  300  S.  New  Street. 
,  DE  19901-6790. 


FJJRTHER  INFORMATION  COffTACT: 
Raizin,  Resource  Policy  Analyst, 
81-9104. 


ei 


SUPPl  EMENTARY  INFORMATION: 
Back  round 

An-  Bndment  6  was  prepared  by  the 
Mid-j  Ltlantic  Fishery  Management 
Coun  :il  (Council)  in  consultation  with 
the  A  lantic  States  Marine  Fisheries 
Comr  lission  and  the  New  England  and 
Soutli  Atlantic  Fishery  Management 
Coum  ;ils.  A  notice  of  availability  for  the 
propc  sed  amendment  was  published  in 
the  F(  deral  Register  on  February  4. 
1994  59  FR  5384).  Copies  of  the 
amen  Iment  are  available  from  the 
Coum  :il  upon  request  (see  ADDRESSES]. 
The  amendment  revises  management  of 
the  su  mmer  flounder  [Paralichthys 
denta  us)  fishery  pursuant  to  the 
Magn  ison  Fishery  Conservation  and 
Mana  ;ement  Act,  as  amended 
(Magi  uson  Act). 

The  management  unit  continues  to  be 
sumn  er  floimder  in  U.S.  waters  in  the 
weste  -n  Atlantic  Ocean  from  North 
Carol  na  northward.  The  objectives  of 
the  FI  IP  as  it  would  be  amended 
contii  ue  to  be:  (1)  Reduce  fishing 
morta  ity  in  the  simimer  flounder 
fisher  r  to  assure  that  overfishing  does 


not  occur;  (2)  reduce  fishing  mortality 
on  immature  summer  flounder  to 
increase  spavming  stock  biomass;  (3) 
improve  the  yield  bom  the  fishery;  (4) 
promote  compatible  management 
regulations  between  state  and  Federal 
jurisdictions;  (5)  promote  uniform  and 
effective  enforcement  of  regulations; 
and  (6)  minimize  regulations  to  achieve 
the  management  objectives  stated  above. 

Amendment  1  to  the  FMP  added  a 
definition  of  overfishing.  Amendment  2, 
which  contained  the  large  majority  of 
the  management  measures  implemented 
by  the  current  regulations,  is  discussed 
below.  Amendment  3  revised  the 
boundary;  of  the  exemption  area  in  the 
Northeast  and  increased  the  minimum 
mesh  threshold  to  200  pounds  during 
the  winter  fishery  from  November  1  to 
April  30.  Amendment  4  modified  the 
state-specific  percentage  shares  that 
allocate  the  coastwide  annual 
commercial  quota  to  the  States. 
Amendment  5  empowered  States  to 
combine  and  transfer  commercial  quota 
with  the  approval  of  the  Director. 
Northeast  Region.  NMFS  (Regional 
Director). 

Amendment  2  to  the  FMP  instituted 
a  broad  spectrum  of  measures  to  stop 
overfishing  and  to  allow  the  stock  to 
rebuild.  These  measures  are  to  be 
revised,  if  necessary,  each  year  to  meet 
a  mortality  reduction  schedule.  One  of 
these  measures  is  a  minimum  mesh 
requirement  in  the  cod  end  of  an  otter 
trawl  net  when  certain  amounts  of 
summer  flounder  are  retained  (i.e..  100  . 
pounds  or  more  frx)m  May  through 
October  and  200  pounds  or  more  from 
November  through  April).  Since  the 
regulations  allow  only  nets  that  meet 
the  minimum  mesh  size  to  be  on  board 
once  the  threshold  amounts  of  summer 
flounder  are  retained,  vessel  operators 
are  faced  with  several  choices.  The 
vessel  may  sail  with  only  nets  that  meet 
the  minimum  mesh  requirement  and 
gamble  on  catching  species  of  a  certain 
size,  including  summer  flounder,  that 
are  subject  to  capture  with  the 
minimum  mesh  size.  Vessel  operators 
may  put  nets  with  different  size  mesh 
on  board  and  fish  for  several  species  of 
fish,  including  those  subject  to  capture 
with  small  mesh,  on  the  same  trip.  To 
conduct  this  mixed  trawl  fishery,  vessel 
operators  have  to  discard  any  amount  of 
summer  flounder  that  would  result  in 
the  retention  of  the  threshold  amounts 
triggering  the  minimimi  mesh 
requirement.  If  a  vessel  operator 
pursuing  a  mixed  trawl  fishery  wants  to 
continue  fishing  for  summer  flounder  in 
excess  of  the  threshold  amounts,  he/she 
has  to  return  the  vessel  to  port  to  offload 
all  nets  that  do  not  meet  the  minimum 
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mesh  requirement  and  return  to  the 
fishing  grounds  to  resume  fishing. 

Certain  industry  members  (industry) 
approached  the  Council  and  claimed 
that  the  one-mesh-on-board  provision  is 
creating  a  hardship  for  those  in  the 
mixed  trawl  fishery  without  the 
concomitant  benefits  to  those  enforcing 
the  minimum  mesh  requirement. 
Industry  made  a  convincing  case  that 
the  minimum  mesh  requirenient  could 
easily  be  frustrated  by  lining  a  legal  size 
cod  end  with  another  legal  size  cod  end, 
which  could  be  located  anywhere  on 
deck,  or  by  cinching  off  the  net  above 
the  portion  of  the  net  with  regulated 
mesh.  As  an  alternative,  the  industry 
proposed  that  the  one-mesh  on-board 
provision  be  replaced  with  the  net 
stowage  provisions  in  the  regulations 
governing  the  Northeast  Multispecies 
fishery,  in  which  a  number  of  summer 
flounder  fishermen  participate. 

The  Council,  after  hearing  industry 
testimony,  reviewing  public  hearing 
comments,  and  engaging  in  discussion, 
decided  at  its  December  meeting  to 
adopt  Amendment  6  and  replace  the 
one-mesh-on-board  provision  with  the 
mesh  stowage  provision  of  the  Northeast 
Multispecies  regulations.  Amendment  6. 
if  approved,  would  allow  vessel 
operators  to  carry  several  nets  with 
different  size  mesh  on  board  their 
vessels  and  exceed  the  minimum  mesh 
seasonal  thresholds,  as  long  as  all  nets 
that  do  not  meet  the  minimum  mesh 
requirement  are  appropriately  stowed 
once  the  minimum  mesh  threshold 
amounts  of  summer  flounder  are 
retained.  Once  stowed,  these  nets 
cannot  be  used  for  the  remainder  of  the 
fishing  trip. 

A  regulation  that  would  allow  the 
Regional  Director  to  authorize  an 
experimental  fishery  to  collect 
management  information  in  certain 
circumstances  was  recommended  by  the 
Council  for  inclusion  in  this  proposed 
rule  to  give  effect  to  section  9.4.2  of  the 
FMP  regarding  information  and  data 
needs.  The  Coimcil  is  particularly 
interested  in  having  additional  mesh 
studies  conducted  to  augment  the 
results  of  the  mesh  studies  done  in  New 
York  and  New  Jersey.  However,  the 
Council  was  firm  in  its  intent  that  no 
experimental  fishery  should  resuU  in  a 
quota  being  exceeded.  This  restriction 
would  maintain  the  integrity  of  the 
mortality  reduction  schedule,  the 
central  feature  of  Amendment  2. 

The  Coimcil  also  adopted  for 
inclusion  in  this  proposed  rule  a 
prohibition  on  the  use  of  twisted  mesh. 
Nets  constructed  of  twisted  mesh,  when 
towed,  do  not  conform  to  the  minimum 
mesh  requirement  and  violate  the 
prohibition  found  at  625.8(a)(6).  The 


addition  of  this  prohibition  would 
conform  the  summer  flounder 
regulations  with  the  Multispecies 
regulations.  Such  conformity  is 
desirable  since  multispecies  and 
summer  flounder  can  be  caught  on  the 
same  fishing  trip.  The  Council  adopted 
another  provision  to  modify  the 
dimensions  of  the  fish  box  or  tote 
referred  to  in  §  625.25(d),  to  conform  to 
those  used  in  the  Northeast 
Multispecies  regulations. 

The  prohibition  found  at  §  625.8(c)(9) 
would  be  revised  to  prohibit 
interference  with  a  sea  sampler  or 
observer  on  board  a  vessel  for  any 
purpose,  and  not  just  for  the  activities 
under  §  625.26  and  §  625.27,  as 
currently  expressed  in  this  prohibition. 
Observers  placed  on  board  a  vessel 
engaged  in  an  experimental  fishery 
should  have  the  same  protection 
afforded  to  other  observers  and  sea 
samplers. 

The  annual  fishing  measures  schedule 
found  at  §  625.20(c)  would  be  modified 
by  this  proposed  rule.  The  date  on 
which  a  certain  measure  is  published  in 
the  Federal  Register  would  be  changed 
to  a  later  time  to  allow  for  more  current 
data  to  be  included  in  the  assessment 
and  monitoring  process.  The  total 
allowable  removals  from  the  stock, 
translated  into  a  coastwide  commercial 
quota  and  a  recreational  harvest  limit,  as 
well  as  additional  measures  for  the 
commercial  fishery  must  be  published 
on  or  before  October  15  of  each  year. 
This  is  the  latest  date  that  these 
measures  can  be  set  and  allow  states  an 
opportunity  to  implement  them  on 
January  1  of  each  year.  Unlike  the 
commercial  fishery,  which  operates  year 
round,  the  recreational  fishery  ceases 
fit)m  October  until  May.  Marine 
recreational  survey  data,  which  allow 
the  recreational  harvest  limit  to  be 
converted  into  a  possession  limit  and  a 
recreational  fishing  season,  are  not 
available  until  well  after  the  October  15 
date.  Sometimes,  these  data  are  not 
available  until  the  beginning  of  the 
following  year.  Thus,  the  date  on  which 
additional  measures  for  the  recreational 
fishery  must  be  published  would  be 
changed  to  February  15  of  each  year. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  the  receipt  of  the 
amendment  and  proposed  regulations. 
At  this  time,  the  Secretary  has  not 
determined  that  the  amendment  these 
rules  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 


other  applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  reasons  set  forth  in  the  regulatory 
impact  review  prepared  by  the  Council, 
a  copy  of  which  may  be  obtained  from 
the  Council  at  the  address  listed  above. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared.  The 
replacement  of  the  one-mesh-on-board 
restriction  with  the  mesh  stowage 
provision  alleviates  a  regulatory  burde^ 
on  the  industry,  enabling  the  industry  to 
operate  with  greater  economic 
efficiency.  The  amendment's 
conformance  to  the  Northeast 
Multispecies  regulations  will  also 
standardize  certain  regulatory 
requirements  imposed  on  the  industry 
and  can  be  reviewed  as  relieving  a 
restriction.  Revising  the  schedule  for 
publication  of  management  measures 
will  enable  the  Council  and  ASMFC  to 
use  the  best  available  data  as  the  basis 
of  their  deliberations.  This  should  aid  in 
rebuilding  the  stock  for  the  benefit  of 
industry.  The  experimental  fishing 
provision  should  also  aid  in  assessing 
the  validity  of  certain  measures  which, 
in  turn,  should  assist  in  rebuilding  the 
stock. 

This  rule  is  not  suojca  lo  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  16. 1994. 
Charles  Karnella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  625  is  proposed 
to  be  amended  to  read  as  follows: 

PART  62&-SUMMER  FLOUNDER 
RSHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

2.  Section  625.8,  paragraphs  (a)(6), 
(a)(7),  and  (c)(9)  are  revised  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

§62SJ    Prohibitions. 

(a)  •  •  • 

(6)  fish  with  or  possess  nets  or  netting 
that  do  not  meet  the  minimum  mesb 
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requirement,  or  that  are  modified, 
obstructed  or  constricted,  if  subject  to 
the  minimum  mesh  requirement 
specified  in  §  625  J24.  unless  the  nets  or 
netting  are  stowed  in  accordance  with 
§  625.24(0: 

(7)  fish  with  or  possess  nets  or  netting 
that  do  not  meet  the  minimum  mesh 
requirement,  or  that  are  modified, 
obstructed  or  constricted,  if  fishing  with 
an  exempted  net  described  in  §625.24. 
unless  the  nets  or  netting  are  stowed  in 
accordance  with  §625.24(1); 

(c)  *  •  • 

(9)  Assault,  resist,  oppose,  impede, 
harass,  Intimidate,  or  interfere  with  or 
bar  by  command,  impediment,  threat, 
coercion  or  refusal  of  reasonable 
assistance  of  an  observer  or  sea  sampler 
conducting  his  or  her  duties  aboard  a 
vessel;  or 

(e)  It  is  unlawful  for  any  person  to 
violate  any  terms  of  a  letter  authorizing 
experimental  fishing  pursuant  to 
§  625.28  or  to  fail  to  keep  such  letter 
aboard  the  vessel  during  the  time  period 
of  the  experimental  fisUng. 

3.  Section  625.20.  paragraph  (c)  is 
revised  to  read  as  follows: 

S62S^   Cate)iquo«a«  and  ether 
rvstrtetlofM. 

•        •        •     '    •        • 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Siunmer  Flounder  Monitoring 
Committee.  Based  on  these 
recommendations  and  any  pubUc 
comment,  the  Demersal  Species 
Committee  shall  make  its 
recommendations  to  the  Coimcil  writh 
respect  to  the  measures  necessary  to 
assure  that  the  appUcable  fishing 
mortality  rate  specified  in  paragraph  (a) 
of  this  sectio  is  not  exceeded.  The 
Council  shall  review  these 
recommendations.  Based  on  these 
recommendations,  and  any  public 
comment,  the  Council  shall  make 
recommendations  to  the  Regional 
Director  with  respect  to  the  measures 
necessary  to  assiu^  that  the  fishing 
mortality  rates  specified  in  paragraph  (a) 
of  this  section  are  not  exceeded, 
bicluded  in  the  recommendation  will  be 
supporting  documents  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action.  The  Regional  Director  will 
review  these  recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional  Director 
will  publish  in  the  Federal  Register  a 
proposed  rule  on  or  before  October  15 
to  implement  a  coastwide  conunercial 
quota  and  recreational  harvest  limit  and 
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4.  i  ection  625.24,  is  amended  by 
remo  ing  paragraph  (c),  by 
redes  gnating  paragraphs  (d)  and  (e)  as 
para{  raphs  (c)  and  (d),  and  by  adding 
taragraphs  (e)  and  (f)  to  read  as 


new 


folio  its: 


(1) 
rov 

(i) 


provi  led 


(ii 
•'leg' 
(iii 


(2) 
deck, 
(i) 


management  measures  for  the 
'  fishery,  and  wiU  pubfish  in 
Register  a  proposed  r\Ue  on 
February  15  to  hnplement 
'  management  measures  for  the 
'  fishery,  if  he  determines 
measures  are  necessary  to 
that  the  fishing  mortality  rates 
id  in  paragrad^  (a)  of  this  section 
exceeded.  After  considering 
comment  on  a  proposed  rule,  the 
al  Director  will  publish.a  final 
the  Pedaled  Re^ster  to 
iment  the  measures  necessary  to 
that  the  fishing  mortality  rates 
id  in  paragraph  (a)  of  this  section 
exceeded. 


$62&g4   Gear  restrtetfons. 

* 

(e)  KfesA  obstruction  or  constriction. 
(1)  A  fishing  vessel  may  not  use  any 
mesl  configuration,  mesh  construction, 
or  ot]  er  means  on  or  in  the  top  of  the 
net,  6  i  defined  in  paragraph  (d)  of  this 
secti<  n,  if  it  obstructs  me  meshes  of  the 
net  ii 

(2) 
of  ca 
the 
twist 

(f) 


any  manner. 

^o  vessel  may  use  a  net  capable 
il  iiiing  summer  flounder  In  which 
b  [Ts  entering  or  exiting  the  knots 

around  each  other. 

Uowage  of  nets.  Otter  trawl  vessels 
retail  ing  100  pounds  or  more  of 
sumi  ler  flounder  between  May  1  and 
Octol  er  31  or  200  pounds  or  more  of 
sumo  ter  flounder  between  November  1 
and  J  ,pril  30  and  subject  to  the 
mini]  3um  mesh  requirement  may  not 
have  ivailable  for  immediate  use  any 
net,  c  r  any  piece  of  net,  not-meeting  the 
mini]  lum  mesh  size  requirement,  or 
mesh  that  is  rigged  in  a  manner  that  is 
incor  sistent  with  the  minimimi  mesh 
size.  V  net  that  conforms  to  one  of  the 
follow  iring  spedfications  and  that  can  be 
show  1  not  to  have  been  in  recent  use  is 
consi  lered  not  to  be  "available  for 
immc  diate 


use  : 
\  net  stowed  below  deck. 


is  located  below  the  main 
workJng  deck  bom  which  the  net  is 
deplc  yed  and  retrieved; 

)  The  towing  vdres,  induding  the 
wires,  are  detached  from  tlM  net; 
It  is  fan-folded  (flaked]  and  bound 
aroudd  its  circumference. 

\  net  stowed  and  lashed  down  on 
provided: 

is  fan-folded  (flaked)  and  bound 
arouiil  its  circumferenca 


(ii)  It  is  securely  Castened  to  the  deck 
or  rail  of  the  vessel;  and 

(iii)  The  towing  wires,  including  the 
leg  wires,  are  detached  fit>m  the  net 

(3)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(i)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  boimd; 

(ii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(iii)  The  codend  is  removed  from  the 
net  and  stored  below  deck. 

(4)  Nets  that  are  secured  in  a  manner 
approved  by  the  Regional  Director, 
provided  that  the  Regional  Director  has 
reviewed  the  alternative  manner  of 
securing  nets  and  has  pubUshed  that 
akemative  in  the  Federal  Register. 

•  •        •        •        • 

5.  Section  625.25,  paragraph  (d)  is 
revised  to  read  as  follows: 

S625^   Possession  Hniit 

•  •        •        •        • 

(d)  Owners  or  operators  of  otter 
trawlers  issued  a  permit  (including  a 
moratorium  permit)  under  §  625.4,  and 
fishing  with,  or  possessing  on  board, 
nets  or  pieces  of  net  that  do  not  meet  the 
minimum  mesh  requirements  and  that 
are  not  stowed  in  accordance  with 
§  625.24(0.  may  not  retain  100  pounds 
(45.3  kg)  or  more  of  simimer  flounder 
between  May  1  and  October  31.  ox  200 
pounds  (90.6  kg)  or  more  of  summer 
flounder  between  November  1  and  April 
30.  Summer  floimder  on  board  these 
vessels  shall  be  stored  in  a  standard 
100-pound  (45.3  kg)  tote  that  has  a 
liquid  capadtv  of  18.2  gallons  (70 
Uters),  or  a  volume  of  not  more  than 
4,320  cubic  inches  (2.5  cubic  feet  or 
70.79  cubic  cm),  and  that  is  readily 
available  for  inspection. 

6.  Section  625.28  is  added  to  read  as 
follows: 

S625^    Experimental  fishery. 

(a)  The  Regional  Director,  In 
consultation  with  the  Executive  Director 
of  the  Coundl.  may  exempt  any  person 
or  vessel  from  the  requirements  of  this 
part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  simuner  flounder  resource  or 
fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  he/she 
determines  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  pro\'isions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
siunmer  flounder  resource  and  fishery; 
or 

(2)  Cause  any  quota  to  be  exceeded;  or 
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(3)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  FMP 
except  those  necessarily  relating  to  the 
purpose  and  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

IFR  Doc  94-3962  Filed  2-17-94;  8:45  am) 
BlUltM  COOE  )S1»42-M 


50  CFR  Part  671 
P.0.021494A] 

King  and  Tanner  Crab  Fisheries  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 

summary:  NMFS  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  2  to  the  Fishery 
Management  Flan  (FMP)  for  the 
Commerdal  King  and  Tanner  Crab 


Fisheries  of  the  Bering  Sea/Aleutian 
Islands  (BSAI)  for  Secretarial  review 
and  is  requesting  comments  from  the 
public.  Copies  of  the  amendment  may 
be  obtained  from  the  Council  (see 
ADDRESSES). 

DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  April  25, 1994. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau,  Alaska 
99802  (Attn:  Lori  Gravel),  or  delivered 
to  the  Federal  Building,  709  West  9th 
Street,  Juneau,  Alaska. 

Copies  of  Amendment  2  and  the 
environmental  assessment  (EA)  and 
economic  analysis  prepared  for  the 
amendment  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchora^,  AK  99510 
(907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 

J.  Spitler,  Fisheries  Management 
Division,  Alaska  Region,  NMFS.  at  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  FMP 
or  FMP  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Ad 


also  requires  that  the  Secretary,  upon 
receiving  an  FMP  or  amendment, 
immediately  publish  a  notice  that  the 
FMP  or  amendment  is  available  for 
pubUc  review  and  comment  The 
Secretary  will  consider  the  public 
comments  received  during  die  comment 
period  in  determining  whether  to 
approve  the  FMP  or  amendment 

Amendment  2  would  establish  the 
Norton  Sound  Section  of  the  Northern 
District  of  the  king  crab  fishery  as  a 
superexclusive  registration  area.  The 
operator  of  any  vessel  registered  and 
participating  in  this  fishery  would  not 
be  able  to  register  that  vessel  and 
participate  in  other  BSAI  king  crab 
fisheries.  A  proposed  rule  has  been 
submitted  that  would  remove  existing 
regulations,  which  supersede  State  of 
Alaska  regulations  that  established 
Norton  Sound  as  a  superexclusive 
registration  area  in  the  exclusive 
economic  zone  of  the  BSAI. 

List  of  Subjects  in  50  CFR  Part  671 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801.  et  seq. 
Dated:  February  15. 1994. 
Richard  H.  Scfaaefier, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Senrice. 

[FR  Doc.  94-3932  Filed  2-16-94;  5:12  pm] 
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Notices 


This  section  a*  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
putjiic.  Notices  of  hearings  and  investigations, 
commrttee  meetings,  agerKy  decisions  and 
rulings,  delegations  01  authority,  filing  of 
petitions  and  applicatiortt  and  agency 
statements  of  organization  and  functiora  are 
examples  ot  documents  appearing  in  this 
sectioa 


Agency  for  International  Development 

Loan  Guarantees  to  Israel;  Notice  of 
Investment  Opportunity 

The  Goveminent  of  Israel  (the  "GOI") 
wishes  to  select  managing  undowriters 
for  the  structuring  and  sale  of  U^ 
Agency  for  Intemational  Development 
('•USAID")-guaranteed  loans.  The 
USAID-guaranteed  Kmuu  have  been 
authorized  by  Public  Law  102-391,  and 
are  being  provided  in  connection  with 
Israel's  extraordinary  humanitarian 
effort  to  resettle  and  absorb  immigrants 
into  Israel  from  the  reptiblics  of  the 
former  Soviet  Union.  Ethic^ia  and  other 
countries. 

The  legislation  authorizes  the 
guaranty  by  USAID  of  up  to  SlO  billion 
principal  amount  of  loans  over  the  next 
five  years,  with  a  maximum  of  $2  billion 
in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOI's  selection  of 
managing  underwriters  for  an  offering  of 
up  to  $1,563  billion  contemplated  to  be 
made  under  the  authorization  for  the 
current  fiscal  year. 

The  GOI  would  like  to  receive 
proposals  fixjm  interested  underwriters 
on  an  expedited  basis.  A  Request  for 
Proposals  ("RFP")  will  be  available  from 
the  GOI  on  or  about  February  21, 1994. 
Proposals  must  be  submitted,  in 
accordance  with  RFP,  by  4:00  p.m.  on 
March  1, 1994.  For  information 
regarding  the  submission  of  proposals, 
please  contact  Mr.  Eliahu  Ziv-Zitouk, 
Chief  Fiscal  Officer,  Ministry  of  Finance 
of  the  Government  of  Israel.  350  Fifth 
Avenue.  New  York,  NY  10118  (faX:  212/ 
736-2759). 

To  accomplish  the  GOI's  objectives, 
the  GOI's  lead  manager  must  at  a 
minimum: 

1.  Perform  and  discuss  with  the  GOI 
and  its  financial  advisor  a  complete 
quantitative  analysis  of  the  cash  flows 
generated  by  the  proposed  structures 
and  proposed  pricing  of  securities; 
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2.  Cc  nplete  the  undenvriting  of  all 
securit  Bs  oH'ered  for  sale; 

3.  Es  ablish  and  maintain  a  post-sale 
trading  market  for  the  securities;  and 

4.  Co  wdinate  all  activities  relating  to 
the  pro  >osed  financing  plan  with  the 
GOI  am  [  its  financial  advisor. 

Selec  Jon  of  underwriters  and  the 
terms  a  the  loans  are  initially  subject  to 
the  individual  discretion  of  ue  GOI  and 
thereaflBr  subject  to  approval  by  USAID. 
In  order  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Assodi  tion  of  Securities  Dealers,  and 
otherw  se  meet  legal  requirements  for 
serving  in  such  role. 

The!  ill  repayment  of  the  loans  will 
be  guar  Lnteed  by  USAID.  To  be  eligible 
for  an  I  SAID  giiaranty.  the  loans  must 
be  repa  rable  in  full  no  later  than  the 
thirtietl  anniversary  of  the 
disbujs  )ment  of  the  principal  amount 
thereof  The  USAID  guaranty  will  be 
backed  )y  the  full  faith  and  credit  of  the 
United  States  of  America  and  will  Iw 
issued  pursuant  to  authority  in  Section 
226  of  t  le  Foreign  Assistance  Act  of 
1961.  ai  amended.  Disbursements  under 
the  loai  s  will  be  subject  to  certain 
conditii  ins  required  of  the  GOI  by 
USAID  )s  set  forth  In  agreements 
betweea  USAID  and  the  GOL 

Addi  ional  information  regarding 
USAID' t  responsibilities  in  mis 
guarant  f  program  can  be  obtained  from 
the  und  jrsigned:  Room  3328,  New  State. 
Washin  ^on,  DC  20523-0030. 
Teleph(  ne:  202/647-6504. 

Dated;  February  17, 1994. 
Michael  G.  Kitay. 

Assistan  General  Counsel,  Agency  for 
Internati  jnal  Development. 
IFR  Doc  94-m35  Filed  2-22-94;  8:45  ami 
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DEPAR  FMENT  OF  AGRICULTURE 

Office  <  f  the  Secretary 

Duke,  K  IghtMll,  Neman,  Ryeleven, 
Turtocl^  Sandpiper,  Umpire,  East  Fork. 
Fisher,  Lakeview,  Roughneck, 
Southw  nd  Salvage,  Alien  ET,  Highway 
20  Hazj  rd  Tree,  Madrono,  South 
Monty,  }ugsy,  Mtn.-Var.,  and  Russky 
Timber  Sales  in  Oregon;  Jack,  Slide  Or. 
Heli.  an  j  Rustiy  Two  Umber  Sales  in 
Califorr  la.  Deer  Gukh  and  Typhoon 
Dixie  in  Washington 

AGENCY  Office  of  the  Secretary,  USDA. 


ACnOf*:  Notice  of  decisions. 

SUMifURY:  On  February  3. 1994.  James  R. 
Lyons.  Assistant  Secretary  for  Natural 
Resources  and  the  Enviroiunent. 
decided  to  offer  for  sale,  pending 
modification  of  the  injunction  in  SAS  v. 
Lyons.  No.  C92-179  (W.a  Washfaigton). 
30.861  million  board  feet  of  timber  from 
24  timber  sales  in  Oregon.  Washington 
and  California  These  decisions  resulted 
fiom  an  agreement  between  Secretaries 
Espy  and  Babbit  and  the  plaintiffs  to 
review  for  possible  release  from  the 
Court's  injunction  certain  Forest  Service 
timber  sales  in  Pacific  Southwest 
(Region  5)  and  Pacific  Northwest 
(Region  6)  Regions.  All  24  sales  have 
been  modified  to  meet  the  stipulations 
of  the  agreement  The  plaintiffs  agreed 
not  to  oppose  a  motion  to  release  54 
timber  sales  identified  in  the  agreement. 
These  24  sales  represent  a  portion  of  the 
54  identified  timber  sales. 
EFFECTIVE  DATE:  The  United  States 
Department  of  Agricuh\ue  will  be 
requesting  naodification  of  the 
injunction  against  auction  and  award  of 
timber  sales  in  SAS  v.  Lyons.  These  24 
timber  sales  will  be  implemented  as 
soon  as  practicable  upon  such 
modification  by  the  Court. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information,  contact  John  E. 
Lowe.  Regional  Forester.  Region  6,  P.O. 
Box  3623.  Portland.  Oregon  9720&- 
3623.  (503)  326-3625  (for  timber  sales 
in  Oregon  and  Washington)  or.  Ronald 
E.  Stewart.  Regional  Forester,  Region  5, 
630  Sansome  Street.  San  Francisco. 
California  94111,  (415)  705-2874  (for 
timber  sales  in  California).         » 
SUPPLEMENTARY  INFORMATION:  A  final 
environmental  impact  statement  (FEIS) 
on  Management  for  the  Northern 
Spotted  Owl  in  the  National  Forests  was 
filed  with  the  Environmental  Protection 
Agency  (EPA)  on  January  31, 1992  and 
the  Record  of  Decision  (ROD)  for  this 
FEIS  was  signed  on  March  3, 1992.  A 
lawsuit  was  filed  by  Seattle  Audubon 
Society  on  March  25. 1992.  (Seattle 
Audubon  Society,  et  al.  v.  fames  R. 
Moseley,  et  al.)  which  challenged  the 
legality  of  the  FEIS  and  ROD  alleging 
violations  of  both  National 
Environmental  Policy  Act  (NEPA)  and 
National  Forest  Management  Act.  On 
May  28, 1992  Judge  I>ivyer  found  that 
the  Forest  Service  had  not  fully 
complied  with  NEPA  and  that  it  must 
take  further  action  under  that  statute. 
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On  May  29. 1992,  Judge  Dvk7er  enjoined 
the  Forest  Service  from  auctioning  and 
awarding  additional  timber  sales  in 
suitable  spotted  owl  habitat.  On  October 
6, 1993  an  agreement  was  reached 
between  plaintiffs  and  Secretaries  Espy 
and  Babbit  to  review  for  possible  release 
from  the  Court's  injunction  certain 


Forest  Service  timber  sales  in  Forest 
Service  Regions  5  and  6.  All  or  portions 
of  54  timber  sales  were  identified  in  the 
agreement.  The  plaintiffs  agreed  not  to 
oppose  a  motion  to  release  the  54  timber 
sales.  Environmental  analysis  and 
consultation  with  U.S.  Fish  and  Wildlife 
Service  have  been  completed  for  24  of 


the  54  sales.  In  addition,  each  of  the  24 
sales  has  been  adjiisted  to  meet  the 
stipulations  foimd  in  the  October  6 
agreement  vfith  the  plaintiffs. 

Following  is  a  list  of  the  24  timber 
sales,  national  forests,  states,  and  their 
approximate  volumes: 


Tmrtiersale 


Duke 

Hightan 

Noman 

Ryeleven 

Sandpiper 

Umpire 

Turkxk 

East  Fork .. 

Fislier 

Roughneck 

Lal<eview 

Southwind  Salvage 
Alien  ET 


Highway  20  Hazard  Tree 

Madrone  

South  Monty  

Bugsy 

Mtn.-Var 

Russky 

Deer  GutelT 

Typhoon  Dixie 

Jack 

Rust>y  Two 

SIkte  Cr.  Heli  . 


Total 


National  forest 


Mt  Hood 

Rogue  River 
Rogue  River 
Rogue  River 
Rogue  River 
Rogue  River 
Rogue  River 

Umpqua  

Umpqua 

Umpqua  

Umpqua 

Umpqua  

Willamette  ... 
Wilamette  ._ 
Willamette  _. 
Willamette  ... 

Winema 

Winema 

Winema „ 

Wenatchee  .. 
Wenatchee  .. 

Klamath 

Klamath 

Klamath _ 


Stele 


Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Washington 
Washington 
Calitomia  „ 
California  _ 
Calitomia  „. 


Volume  (mit- 

bons  of  t>oard 

feet) 


.050 
2.600 
1.000 

.380 

.500 
1.700 
2.660 
2.100 

.037 
5.100 
1.000 

.250 
1.000 

.182 
1.340 
1.080 
0.850 

.150 
3.200 

.355 

.997 

.100 
2.200 
2.030 


30.861 


These  decisions  are  final  agency 
actions  and  are  not  subject  to 
administrative  appeal. 

Dated:  February  3. 1994. 

James  R.  Lyons. 

Assistant  Secretary  for  Natural  Resources  and 
the  Environment; 

IFR  Doc  94-4012  Filed  2-22-94;  6:45  am] 
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COMMISSION  ON  OVIL  RIGHTS 

Agenda  and  PutHic  Meeting  of  the 
Wyt>ming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  tlie  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  be  held  from  10:30 
a.m.  to  1  p.m.  on  Saturday,  March  26. 
1994,  at  the  Laramie  Inn,  421  Boswell, 
Laramie,  Wyoming  820-70.  The  purpose 
of  the  meeting  is  to  brief  Advisory 
Committee  members  on  Commission 
and  regional  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 


Committee  Chairperson  Oralia  G. 
Mercado  or  William  F.  Muldrow, 
Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  February  14. 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  94-3950  Filed  2-22-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Estimates  of  the  Voting  Age 
Population  for  1903 

Under  the  requirements  of  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act«  Title  2,  United  States 
Code,  section  441a(e),  I  hereby  give 


notice  that  the  estimates  of  the  voting 
age  population  for  July  1, 1993,  for  each 
state  and  the  District  of  Columbia  are  as 
shown  in  the  following  table. 

I  have  certified  these  counts  to  the 
Federal  Election  Commission. 

Dated:  February  16, 1994. 
Rooald  H.  Brown, 

Secretary  of  Commerce. 

Estimates  of  the  Population  of 
Voting  Age  for  Each  State  and 
THE  District  of  Columbia:  July  1. 
1993 

[In  thousands] 


Area 

Population 
18  and  over 

United  States  

190.776 

Alat)ama  „ 

Alaska „_ 

Arizona  

Arkansas 

California  

Colorado 

Connecticut 

Delaware .     

District  o»  Columbia 

Ftofida  ....„ 

Georgia 

3.111 

410 

2.866 

1.790 

22.618 

2.628 

2,503 

525 

463 

10.510 

5.076 

8598 
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FOR 


Estimates  of  the  Population  of 
Voting  Age  for  Each  State  and  Kinjberiy 
THE  District  of  Columbia:  July  l, 
1993— Continued 

(In  thousands] 


Area 


Hawaii 

Idaho 

Illinois 

Indiana 

(owa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland , 

Massachusetts 

Michigan  

Minnesota „. 

Mississippi  

Missouri  

Montana 

Nebrasl<a 

Nevada _„ 

New  Hampshire  .... 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio 

Oklahonna  

Oregon 

Perw«ylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas 

Utah 

Vermont 

Virginia 

Washir>gton _. 

West  Virginia  

Wisconsin  

Wyoming 


Population 
18  arxj  over 


873 

767 
8.630 
4,244 
2.080 
1.847 
2.817 
3,052 

933 
3.724 
4,619 
6,971 
3,290 
1,885 
3,871 

607 
1,168 
1.037 

841 

5.983 

1,136 

13,730 

5,241 

463 
8,232 
2,362 
2,251 
9.177 

765 
2,691 

507 

3.831 

12348 

1,195 

432 
4,903 
3,862 
1,386 
3,696 

332 


Note:  These  estimates  are  consistent  with 
the  population  as  enumerated  in  the  1990 
census,  and  have  not  been  adjusted  tor  cen- 
sus coverage  errors. 

Source:  Population  Estimates  Branch,  Bu- 
reau of  the  Census,  Washmgton,  DC. 

For  a  descnption  of  methoctok>gy  see  Cur- 
rent Population  Reports.  P-25  Nos.  1010  and 
1106. 

[FR  Doc.  94-^028  Filed  2-22-94;  8:45  am) 
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International  Trade  Administration 
[A-351-820] 

Notice  of  Amended  Final 
Oetemiination  of  Sales  at  Less  Than 
Fair  Value:  Ferrosilicon  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  23. 1994. 


FURTHER  INFORIMATION  CONTACT: 
.  Hardin.  Office  of 
Ant  dumping  Investigations,  Import 
Adi  linistration,  U.S.  Department  of 
Con  imerce,  14th  Street  and  Constitution 
Ave  aue,  N\V.,  Washington,  DC  20230; 
tele  )hone  (202)  482-0371. 

Amendment  of  Final  Determination 

accordance  with  19  CFR 
353|28(c)(1993),  we  are  amending  the 
determination  of  the  antidumping 
investigation  of  ferrosilicon  6^m 
Brajil  (59  FR  732,  January  6. 1994)  to 
nee  the  Department's  correction 
n  inisterial  errors  in  the  calculations. 


in 
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of 


Cas  i  History 

S  ace  publication  of  the  notice  of  final 
date  rmination  on  January  6, 19^4  (59  FR 
732  ,  the  following  events  have 
occi  rred. 

0 1  January  21, 1994,  petitioners  and 
one  of  the  respondents,  Companhia 
Fen  aligas  Minas  Gerais  (Minasligas), 
alle  ed  that  the  Department  made 
sev(  ral  ministerial  errors  in  its  final 
det«  rmination.  On  January  24, 1994, 
resp  ondent  Companhia  Brasileira 
Carl|ureto  de  Calcio  (CBCC)  also  alleged 
that  the  Department  made  ministerial 
erro  -s  in  its  final  determination.  On 
Jan;  ary  31, 1994,  petitioners  submitted 
com  tnents  on  the  ministerial  error 
alle  ations  submitted  by  CBCC.  Also  on 
Jam  ary  31. 1994,  Minasligas  submitted 
confTients  on  the  ministerial  error 

ions  submitted  by  petitioners.  All 
ations  and  comments  were  timely. 


alle  at: 
alle 

Sco  te  of  Investigation 

T  18  merchandise  subject  to  this 
v«  stigation  is  ferrosilicon  (FeSi).  a 
ferr(  alloy  generally  containing,  by 
wei  ht,  not  less  than  four  percent  iron, 
moi  ( than  eight  percent  but  not  more 
thar  96  percent  silicon,  not  more  than 
10  p  ercent  chromium,  not  more  than  30 
perc  ent  manganese,  not  more  than  three 
perc  ent  phosphorous,  less  than  2.75 
perc  snt  magnesium,  and  not  more  than 
10  p  ercent  calcium  of  any  other 
elen  ent.  For  a  complete  description  of 
the  1  nerchandise  covered  by  this 
inve  stigation,  see  Final  Determination  of 
Sale ;  at  Less  Than  Fair  Value: 
Ferr  )siIicon  from  Brazil  (59  FR  732, 
Janu  ary  6, 1994). 

Ministerial  Error  Allegations 

January  21. 1994,  petitioners 
■  that  the  Department  made 
sevetal  ministerial  errors  in  its  final 
dete  -mination.  First,  petitioners  state 
the  Department  improperly 
ided  home  market  "credit 

"  reported  by  two  respondents, 
Min4sligas  and  CBCC,  in  the  price  that 
::ompared  to  the  monthly  cost  of 


Qi 

allej  ed 


that 
incl 
exposes' 


was 


production  (COP)  for  purposes  of  the 
COP  test. 

We  agree  with  petitioners  that  this 
constitutes  a  ministerial  error  and  have 
recalculated  accordingly.  In  this 
investigation,  we  intended  to  make 
contemporaneous  comparisons  by 
comparing  the  price  at  the  time  of 
shipment  to  the  replacement  cost  in  the 
month  of  shipment.  However,  our 
comparisons  were  not  contemporaneous 
because  the  COP  in  one  month  was 
compared  to  a  price  charged  in  the  same 
month  which  included  an  adjustment 
for  anticipated  inflation.  We  thus 
determine  that  this  constitutes  an 
unintentional  ministerial  error  as 
defined  at  19  CFR  353.28(d).  As  a  resuh 
of  our  recalculation,  U.S.  sales  for  both 
companies  are  now  being  compared  to 
constructed  value  (CV).  For  the  one  U.S. 
sale  made  by  Minasligas  for  which 
Minasligas  did  not  report  CV 
information,  we  indexed  period  of 
investigation  (POI)  average  costs  to 
February  1993  using  International 
Monetary  Fund's  Brazilian  wholesale 
price  index.  For  two  U.S.  sales  made  by 
CBCC  shipped  outside  the  POI,  CBCC 
incorrectly  reported  direct  selling 
expenses.  We  calculated  the  direct 
selling  expenses  for  these  sales  as  a 
percentage  of  cost  of  manufacture  based 
on  CBCC's  actual  experience  for  each 
month  of  the  POI. 

Second,  petitioners  claim  the 
Department  erroneously  imputed 
negative  U.S.  credit  expenses  for 
Minasligas  by  treating  the  first  date  on 
which  Minashgas  borrowed  from  U.S. 
advance  exchange  contracts  as  the  date 
of  payment  by  the  purchaser  (Minasligas 
received  the  first  draw  from  the  advance 
exchange  contract  prior  to  the  date  of 
shipment).  In  addition,  petitioners  claim 
we  incorrectly  used  a  cruzeiro- 
denominated  interest  rate  to  calculate 
Minasligas'  negative  U.S.  credit  figures. 

We  disagree  with  petitioners.  \Ve  note 
that  we  accounted  for  actual  expenses 
associated  with  the  advance  exchange 
contracts  by  making  a  circumstance  of 
sale  adjustment  to  foreign  market  value 
(FMV).  Regarding  the  use  of  the  first 
versus  the  second  advance  exchange 
contract  payment  date  as  well  as  the  use 
of  the  monthly  cruzeiro-denominated 
interest  rate  for  calculating  U.S.  credit, 
these  decisions  are  discussed  in  the 
final  determination  concurrence 
memorandum.  Accordingly,  we  do  not 
consider  these  issues  to  constitute 
ministerial  errors,  as  defined  in  19  CFR 
353.28. 

Third,  petitioners  claim  the 
Department  inaccurately  imputed  home 
market  credit  expenses  by  assimiing 
Minasligas  had  reported  30  day  intere.«;r 
rates  for  each  transaction.  We  agree  wit.^ 


petitioners  that  this  is  a  ministerial 
error.  We  recalculated  home  market 
imputed  credit  expenses  to  accurately 
reflect  the  actual  interest  rate  for  each 
transaction. 

Finally,  petitioners  claim  we  wrongly 
allowed  a  monetary  correction  o^set  of 
loans  in  our  calculation  of  interest 
expenses  for  COP.  We  disagree  with 
petitioners.  We  followed  our  normal 
practice  of  adjusting  financial  expenses 
to  compensate  for  the  effects  of 
hyperinflation  so  that  only  the  actual 
interest  expenses  are  reflected. 
Therefore,  petitioners'  claim  does  not 
constitute  a  ministerial  error  as  defined 
by  19  CFR  353.28. 

On  January  21, 1994,  respondent 
Minasligas  alleged  that  the  Department 
made  a  ministerial  error  in  its  final 
determination.  Minasligas  claims  that, 
because  we  used  incorrect  figures  in  two 
instances,  we  erroneously  calculated 
Minasligas'  general  and  administrative 
(G&A)  expenses.  We  agree  with 
Minasligas  that  this  is  a  ministerial  error 
and  have  recalculated  Minasligas'  C&A 
expenses  accordingly. 

On  January  24, 1994,  respondent 
CBCC  alleged  that  the  Department  made 
several  ministerial  errors  in  its  final 
determination.  First,  CBCC  claims  that 
we  failed  to  use  the  correct  interest 
expense  ratio  for  CV  purposes.  We  agree 
with  CBCC  that  the  incorrect  interest 
expense  ratio  was  used  for  CV  purposes, 
and  have  changed  our  calculation 
accordingly. 

Second,  CBCC  claims  that  we  double- 
counted  inventory  holding  gain/loss  in 
our  calculation  of  the  CV  related  to  a 
December  U.S.  sale.  We  disagree  with 
CBCC.  Inventory  holding  gain/loss  was 
appropriately  accounted  for  in  the 
calculation  of  CV.  However,  we  have 
removed  inventory  carrying  costs  from 
our  analysis  as  it  is  not  our  policy  to 
include  this  element  in  purchase  price 
calculations. 

Third,  CBCC  argues  that  we  used  an 
incorrect  monthly  "Unidade  Fiscal  de 
Referenda"  figure  in  our  depreciation 
calculation.  C3CC  claims  we  did  not 
consider  the  "special  depreciation" 
which  was  mandated  by  the  Brazilian 
Government  to  compensate  for  the 
period  in  which  Brazilian  companies 
were  prohibited  from  recognizing 
depreciation.  CBCC  claims  the  result  is 
that  we  used  an  incorrect  multiplier, 
thus  overstating  depreciation  expense. 
We  disagree  with  CBCCthat  we  used  an 
incorrect  multiplier  and  that  our 
depreciation  expense  calculation  was 
overstated.  Thus,  we  find  that  the 
calculation  does  not  contain  a 
ministerial  error. 

Finally.  CBCC  alleges  that  we  failed  to 
make  proper  adjustments  to  a  U.S.  price 


(USP)  converted  to  cruzeiros  because 
USP  is  compared  to  costs  which  are 
expressed  in  cruzeiros  at  a  later  date. 
CBCC  claims  the  CV  should  be  adjusted 
for  the  lag  between  the  cost  calculation 
and  the  conversion  of  the  sales  price 
into  cruzeiros.  We  note  that  we  did  not 
convert  USP  into  cruzeiros.  Moreover, 
we  followed  our  normal  methodology 
for  hyperinflationary  economies  of 
using  the  CV  in  the  month  of  shipment 
of  the  U.S.  sale.  Accordingly,  we  find 
that  this  is  not  a  ministerial  error. 

Therefore,  pursuant  to  section  735(e) 
of  the  Act,  we  are  correcting  the  above 
ministerial  errors  made  in  our  final 
determination  of  sales  at  less  than  fair 
value. 

See  memorandum  to  Barbara  R. 
StalTord  from  David  L.  Binder,  February 
8, 1994,  for  a  detailed  explanation  of  the 
decisions  noted  above. 

Inclusion  of  Minasligas 

In  the  final  determination,  the 
Department  found  that  Minasligas  had  a 
zero  dumping  mai^gin.  In  consequence, 
the  Department  excluded  Minasligas 
frtjm  the  results  of  the  investigation,  and 
instructed  the  Customs  Service  to 
terminate  suspension  of  liquidation  for 
all  entries  of  FeSi  from  Minasligas  and 
to  release  any  bond  or  other  security 
and  to  refund  any  cash  deposits  writh 
respect  to  these  entries  in  accordance 
with  section  735(c)(2)  of  the  statute. 

However,  as  noted  above,  the 
Department  has  determined  that 
ministerial  errors  exist  with  respect  to 
the  calculation  of  Minasligas'  dumping 
margin.  The  recalculation  of  Minasligas' 
margin  results  in  the  finding  of  sales  at 
less  than  fair  value.  Accordingly,  we  are 
directing  the  Customs  Service  to 
reinstitute  suspension  of  liquidation  of 
all  remaining  entries  of  FeSi  from 
Minasligas,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  16. 1993,  which  is  the  date  of 
the  publication  of  our  affirmative 
preliminary  determination  in  the 
Federal  Register  (58  FR  43323)  and 
before  January  6, 1994,  which  is  the  date 
of  publication  of  our  final  determination 
in  the  Federal  Register.  For  all 
unliquidated  entries  made  during  the 
period  from  August  16, 1993,  to  January 
6. 1994,  the  Customs  Service  shall  retain 
the  cash  deposits  collected,  or  bonds 
posted,  as  a  result  of  the  preliminary 
determination. 

In  addition,  as  a  result  of  the  amended 
final  determination,  we  are  directing  the 
Customs  Service  to  suspend  liqiiidation 
of  all  entries  of  FeSi  from  Minasliga^, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register.  The  Customs  Service 


shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  margin 
amount  by  which  the  FMV  of  the     .      ' 
subject  merchandise  exceeds  the  USP  as 
shown  in  the  "Suspension  of 
Liquidation"  section  below. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
retroactively  suspend  Uquidation  of  all 
entries  of  FeSi  from  Italmagnesio  S.A. 
Industrie  e  Comerdo.  Retroactive 
suspension  appUes  to  entries  of  FeSi. 
that  are  entered,  or  withdrawn  frt>m 
warehouse,  for  consumption  on  or  after 
May  18. 1993,  which  is  the  date  90  days 
prior  to  the  date  of  the  publication  of 
our  preliminary  determination  in  the 
Federal  Register.  For  CBCC  and  "All 
Other  Exporters."  we  are  directing  the 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  FeSi  fnan 
Brazil,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  16. 1993. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  margin  amount  by 
which  the  FMV  of  the  subject 
merchandise  exceeds  the  USP  as  shown 
below. 


Manulacturerypro- 

Margin 

Critical  c»r- 

ducer/exporler 

percent 

cuntstanoes 

Italmagnesio  SJ^ 

88.86 

Yes. 

Industria  e 

Comercio. 

Companhia  Brasileira 

15.53 

No. 

Cartxjreto  de  Calcio. 

Companhia  Ferroligas 

3.46 

1^. 

Minas  Gerais. 

AH  Others  

35.95 

No. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

This  amended  final  determination  is 
published  pursuant  to  section  735(d)  of 
the  Act  (19  U.S.C.  1673d(d))  and  19  CFR 
353.28(c). 

Dated:  February  15. 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-4059  Filed  2-22-94;  8:45  am] 
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[A-447-«01  (FORMERLY  A-461-601)] 

Solid  Urea  From  Estonia;  Joiitf  Notice 
of  Initiation  of  Antidumping  Duty 
Administrative  Review  and  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Joint  notice  of  initiation  of 
antidumping  duty  administrative  review 
and  preliminary  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  received  a  request 
from  the  Government  of  Estonia  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  solid  urea 
&X)m  Estonia.  In  response  to  this 
request,  and  in  accordance  with  the 
Commerce  Regulations,  the  Department 
is  initiating  this  administrative  review 
and  is  concurrently  issuing  these 
preliminary  results.  The  review  covers 
the  period  July  1, 1991,  through  June  30, 
1992.  There  were  no  known  shipments 
of  this  merchandise  to  the  United  States 
from  Estonia  by  any  party  during  the 
period  and  there  are  no  known 
unliquidated  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  February  23, 1994.  • 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Wendy  Frankel, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  telephone:  (202) 
482-5256  and  482-0367,  respectively. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  July  14, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  26367)  an  antidumping  duty  order 
on  solid  urea  from  the  Union  of  Soviet 
Sociahst  Republics  (USSR)  (52  FR 
19557  (May  26, 1987)).  On  June  29, 
1992,  following  dissolution  of  the 
USSR,  the  Department  transferred  the 
order  to  the  Commonwealth  of 
Independent  States  and  the  Baltic 
States,  including  Estonia.  The  substance 
of  each  new  order  remained  the  same 
and  the  estimated  cash  deposit  rate  of 
68.26  percent  was  applied  to  exports 
bom  each  independent  state  (57  FR 
28828  (June  29, 1992)).  This  was  the 
highest  rate  established  in  the  LTFV 
investigation. 

On  July  31, 1992,  in  accordance  with 
19  CFR  353.22(a),  the  Department 
received  a  timely  request  from  the 
government  of  Estonia  for  an 
administrative  review  of  the  order  for 
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t  le  time  period  July  1, 1991,  through 
J  me  30. 1992.  On  August  10. 1992,  the 
I  epartment  requested  the  U.S.  Customs 
J  ervice  (Customs)  to  determine  whether 
t  lere  was  any  record  of  entries  of 
s  ibject  merchandise  from  the  former 
I  SSR  or  any  of  the  15  independent 
r  ^publics  during  the  review  period.  On 
/  ugust  13, 1992,  Customs  advised  the 
I  epartment  that  there  was  no  record  of 
a  ly  entries  of  the  subject  merchandise 
u  nder  HTS  item  3102.10.00  during  the 
p  sriod  July  1, 1991  to  June  30, 1992, 
fi  om  the  former  USSR  or  any  of  the  15 
ii  [dependent  republics. 

Ii  litiation  of  Review 

In  accordance  with  § '353.22(c)  of  the 
E  apartment's  regulations,  we  are 
i  litiating  an  administrative  review  of 
t  le  antidumping  duty  order  on  solid 
u  -ea  from  Estonia  (case  number  A-447- 
8  )1)  and  are  concurrently  issuing  these 
p  ■eliminary  results.  This  review  covers 
a  1  manufacturers  and  exporters,  of  solid 
u  -ea  from  Estonia  for  the  period  July  1, 
1  >91  through  June  30, 1992,  and  its 
n  suits  will  be  applied  to  all 
n  anufacturers  and  exporters  of  solid 
u  ■ea  from  Estonia. 

Interested  parties  must  submit 
n  quests  for  disclosure  under 
ai  Iministrative  protective  order  in 
a  cordance  with  §  353.34(b)  of  the 
E  apartment's  regulations. 

S  :ope  of  Review 

J  Imports  covered  by  this  review  are  all 
si  lipments  of  solid  urea  from  Estonia. 
E  uring  the  original  investigation  such 
n  erchandise  was  proxided  for  under 
it  Jm  number  480.30  of  the  Tariff 
S  hedules  of  the  United  States  (TSUS). 
T  lis  merchandise  is  currently 
c  jssifiable  under  item  number 
3  02.10.00  ofthe  Harmonized  Tariff 
S  ;hedule  (HTS)  ofthe  United  States. 
H  rS  item  numbers  are  provided  for 
c(  nvenience  and  Customs  purposes. 
T  »e  written  description  remains 
d  spositive  as  to  the  scope  of  the 
pi  oduct  coverage. 

The  period  of  review  is  July  1, 1991 
ti  rough  June  30, 1992. 

Pi  eliminary  Results  of  Review 

As  stated  in  the  background  section  of 
tt  is  notice.  Customs  has  advised  the 
D  spartment  that  there  were  no  entries  of 
tt  B  subject  merchandise  into  the  United 
S  ates  during  the  period  of  review. 
T  lerefore.  the  cash  deposit  ratp  for  all 
fii  ms  will  be  maintained  at  the  present 
ra  :e  of  68.26  percent.  This  rate  is  the 
a[  plicable  rate  transferred  to  the 
R  public  of  Estonia  on  June  29, 1992. 
T  lis  rate  was  the  highest  calculated  rate 
fr  »m  the  original  L1TV  investigation. 


Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  vmtten 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  "The 
hearing,  if  requested,  will  take  place  no 
later  than  44  days  after  publication  of 
this  notice.  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  ofthe 
hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing. 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawrn  fr^m  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  the 
cash  deposit  rate  for  all  firms  shall  be 
68.26  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  ofthe  final  results  ofthe 
next  administrative  review. 

This  initiation,  this  review,  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1675(a))  and  19 
CFR  353.22(c)  (1993). 

Dated:  February  14, 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-4060  Filed  2-22-94;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology;  Meeting 

AGENCY:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  partially  closed 

meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology  Visiting  Committee  on 
Advanced  Technology  will  meet  on 


Tuesday,  March  8, 1994,  from  8:30  a.m. 
to  5  p.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
nine  members  appointed  by  the  Director 
of  the  National  Institute  of  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
reconmiendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  Presentations  will  be 
given  on  the  Manufacturing  Extension 
Partnership,  the  Board  of  Assessment's 
report  on  NIST  programs,  the  Advanced 
Technology  Program:  a  progress  report 
and  industrial  input  and  program 
definition,  laboratory  tours,  and  a 
discussion  on  the  Institute's  budget. 

The  discussion  on  NIST  Budget, 
scheduled  to  begin  at  3:50  p.m.  and  end 
at  5  p.m.  on  March  8, 1994,  will  be 
closed. 

DATES:  The  meeting  will  convene  March 
8, 1994,  at  8:30  a.m.  and  will  adjourn  at 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
E.  Hall,  Visiting  Committee  Executive 
Director,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(301)975-2158. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  ofthe  General 
Counsel,  formally  determined  on 
February  14, 1994,  that  portions  ofthe 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
examination  and  discussion  of  the 
budget  for  the  Institute  may  be  closed  in 
accordance  with  section  552(b)(9)(B)  of 
Title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  financial 
information  that  may  be  privileged  or 
confidential. 

Dated:  February  16, 1994. 
Samuel  Kramer, 
Associate  Director. 

IFR  Doc.  94-4037  Filed  2-22-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Incidental  Take  of  Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  issuance  of  Letters  of 
Authorization. 


Notice  is  given  that  on  February  8, 
1994,  NMFS  issued  a  Letter  of 
Authorization  for  a  take  of  ringed  seals 
incidental  to  on-ice  seismic  activities  in 
the  Beaufort  Sea.  This  letter  was  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  (MMPA)  and  50 
CFR  part  228,  subparts  A  and  B. 

A  letter  was  issued  to  Western 
Geophysical,  351  E.  International 
Airport  Road,  Anchorage,  Alaska  99518. 
The  letter  is  valid  only  for  activities 
conducted  in  1994,  and  is  subject  to  the 
provisions  ofthe  MMPA,  regulations 
governing  small  takes  of  marine 
mammals  incidental  to  specified 
activities,  and  regulations  governing  the 
taking  of  ringed  seals  incidental  to  on- 
ice  seismic  activities  in  the  Beaufort  Sea 
(50  CFR  part  228,  subparts  A  and  B  and 
58  FR  4091.  January  13, 1993). 

Issuances  of  letters  are  based  on 
findings  that  the  total  takings  will  have 
a  negligible  impact  on  the  ringed  seal 
species  or  stock  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  ofthe  species  for 
subsistence  uses. 

ADDRESSES:  These  letters  are  available 
for  review  in  the  following  offices: 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway.  Silver  Spring. 
Maryland  20910  and  Western  Alaska 
Field  Office,  NMFS,  701  C  Street, 
Anchorage,  Alaska  99513. 

Dated:  February  8, 1994. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources. 
[FR  Doc  94-4026  Filed  2-22-94;  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  extensions  to  four 
permits. 

On  April  13, 1993,  as  authorized  by 
the  provisions  of  the  Endangered 
Species  Act,  NMFS  issued  incidental 
take  Permit  829  (P507F)  to  the 
Washington  Department  of  Fisheries 
(WDF),  Permit  830  (P250E)  to  the 
Washington  Etepartment  of  WildHfe 
(WDW),  Permit  831  (P211G)  to  the 
Oregon  E)epartment  of  Fish  and  Wildlife 
(ODFW),  and  Permit  832  (P503D)  to  the 


Idaho  Department  of  Fish  and  Game 
(IDPG)  to  incidentally  take  listed  Snake 
River  sockeye  salmon  {Oncorhynchus 
nerka]  and  Snake  River  spring/summer 
and  fall  chinook  salmon  (O. 
tshawytscha)  during  the  operation  of 
artificial  propagation  hatcheries,  subject 
to  certain  conditions  set  forth  therein,  to 
be  valid  through  February  15, 1994. 

The  above  permit  holders  have 
submitted  applications  (P507G,  P250F, 
P211H,  and  P503L,  respectively)  in  due 
form  for  new  permits  to  authorize  the 
continued  operation  of  their  hatchery 
programs.  NMFS  is  currently  analyzing 
the  activities  proposed  in  those 
applications  in  accordance  with  the 
Endangered  Species  Act  and  the 
National  Enviroiunental  Policy  Act-; 
however,  this  process  is  not  yet 
complete. 

Notice  is  hereby  given  that  on 
February  14, 1994,  NMFS  issued 
extensions  to  the  above  permits, 
authorizing  the  permit  holders  to 
continue  the  activities  therein  until  July 
1, 1994,  or  until  the  authorization  is 
superseded  by  a  new  permit.  All  other 
conditions  associated  with  the  permit 
remain  in  full  force  and  effect.  No 
release  of  hatchery  fish  are  authorized  at 
this  time. 

Issuance  of  these  extensions,  as 
required  by  the  ESA,  was  based  on  a 
finding  that:  (1)  The  taking  would  be 
incidental;  (2)  the  applicant  would,  to 
the  maximum  extent  practicable, 
monitor,  minimize  and  mitigate  the 
impacts  of  such  taking;  (3)  the  taking 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild;  and  (4)  there 
were  adequate  assurances  that  the 
conservation  plan  would  be  funded  and 
implemented,  including  any  measures 
required  by  the  Assistant  Administrator. 
These  permits  were  also  issued  in 
accordance  with  and  are  subject  to  Parts 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  applications,  permits,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East-West  Highway,  Silver  Spring, 
Maryland  20910  (301-713-2322):  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620.  Portland,  Oregon  97232 
(503-230-5400). 


8602 
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Dated:  February  14. 1994. 
William  W.  Fox.  Jr.. 
Director,  Office  of  Protected  Resources. 
|FR  Doc  94-3955  Filed  2-22-94;  8:45  am] 
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[U>.020e94A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
permit  to  take  marine  mammals  for  the 
purposes  of  scientific  research  and  to 
enhance  the  survival  of  a  species 
(P772#65). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  P.O. 
Box  271,  La  Joila.  California  92038- 
0271,  has  applied  in  due  form  for  a 
permit  to  take  Hawaiian  monk  seals 
(Monachus  schauinslandi)  for  purposes 
of  scientiHc  research  and  to  enhance  the 
survival  of  the  species. 
DATES:  Written  comments  must  be 
received  on  or  before  March  25, 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offic8(s): 

Permits  Division.  Office  of  Protected 

Resources,  NMFS,  1315  East-West 

Highway,  room  13130,  Silver  Spring,  MD 

20910(301/713-2289); 
Director.  Southwest  Region.  NMFS,  501  West 

Ocean  Boulevard,  suite  4200,  Long  Beach, 

CA  90802.  (310/980-4016);  and 
Marine  Mammal  Coordinator.  Pacific  /Vrea 

Office.  N.MFS.  2570  Dole  Street,  room  106. 

Honolulu.  HI  96822  (808/955-8831). 

Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  request,  should  be 
submitted  to  the  Director,  Office  of  Protected 
Resources,  NMFS.  NOAA.  U.S.  Department 
of  Commerce,  1315  East- West  Highway, 
Room  13130.  Silver  Spring.  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  tie  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors, 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  bnportlng  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.),  and 


the  ]  9gulations  gaveming  the  taking, 
imp  irting,  and  exporting  of  endangered 
fish  md  wildhfe  (50  CFR  part  222). 

Tl  e  applicant  proposes  to  conduct 
seve  -al  research/enhancement  activities 
on  F  awaiian  monk  seals  IMonachus 
schc  ainslandi).  The  various  activities 
requ  >sted  are  primarily  those  which 
have  been  authorized  in  the  past  under 
the  nplicant's  previous  permits  (e.g., 
Perafit  Nos.  657.  729.  and  778).  These 
activities  include  the  following:  (1) 
Posable  inadvertent  harassment 
(mul  tiple  times  annually)  of  up  to  the 
entir » population  of  Hawaiian  monk 
seals  (approximately  1500)  incurred 
durii  ig  census  activities;  (2)  mass 
mort  dity  response  activities,  including 

(a)  Si  crifice  of  up  to  10  moribund  pups, 

(b)  o  lUection  of  samples  from  up  to  20 
diset  sed  seals,  (c)  collection  of  samples 
from  up  to  10  apparently  healthy  seals 
(and  possible  biopsy  of  up  to  5  of  these 
10).  d)  sacrifice  of  up  to  6  apparently 
nom  al  males,  (e)  experimental 

treat  nent  and  or  removal  from  the 
attec  ed  island  of  up  to  10  diseased 
seals ,  and  (f)  treatment  and/or  removal 
of  uf  to  100  additional  seals;  (3) 
coUe  ::tion  for  rehabilitation  and  release 
to  thi  ( wild  of  up  to  70  immature  seals; 
(4)  t«  gging  and  marking  of  up  to  1000 
pupa  and  juveniles;  (5)  instrumentation 
(sate  liter/HF  transmitters,  and  time- 
dept  I  recorders  (TDRs))  of  up  to  25 


seals 
seals 
seals 


(6)  bleach  marking  of  up  to  1500 
and  (7)  stomach  lavage  of  up  to  40 
Additionally,  the  applicant  is 
requi  istine  authorization  for  the 
accic  ental  mortahty  of  some  of  these 
anim  als. 

Dat  ;d:  February  14, 1994. 
Willii  m  W.  Fox,  fr., 

Direc  or.  Office  of  Frotected  Resources, 
Naticfial  Marine  Fisheries  Service. 

:.  94-3966  Filed  2-22-94;  8:45  am) 
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Ex. 


|FR 

BlUJMI 


P.D.  (  20994B] 
Marlfe  Mammals 

AQENfcY:  National  Marine  Fisheries 
Servi  :e  (NMFS),  NOAA,  Commerce. 
ACTK  H:  Receipt  of  application  for  a 
scjen  ific  research  permit  (P771#69). 


SUMM  *RY:  Notice  is  hereby  given  that  Dr. 
Howi  jd  Braham,  National  Marine 
Fish«  ries  Service.  Alaska  Fisheries 
Sder  ce  Center,  National  Marine 
Mam  nal  Laboratory.  7600  Sand  Point 
Way  ^..  Seattle,  Washington  98115. 
has  a  >plied  in  due  form  for  a  permit  to 
take  eluga  whales  [Deiphinaptenis 
leuca  s)  for  purposes  of  scientific 
reseach. 


DATES:  Writtoi  comments  must  be 
received  on  or  before  March  25, 1994. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

PenniU  Division.  Office  of  Protected 

Resources.  NMFS.  1315  East- West 

Highway,  room  13130.  Silver  Spring,  MO 

20910  (301/713-2289); 
Director,  Alaska  Region.  NMFS,  P.O.  Box 

21668,  Jiineau.  AK  99802-1668  (907/586- 

7221);  and 
DirectOT,  Northwest  Region,  NMFS.  NOAA. 

7600  Sand  Point  Way,  NB.,  BIN  C15700. 

Seattle,  WA  98115  (206/526-6150). 

Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Director,  Office  of  Protected 
Resources,  NMFS,  NOAA,  VS.  Department 
of  Commerce,  1315  East* West  Highway,  room 
13130.  Silver  Sprii^.  MD  20910,  within  30 
days  of  the  publication  of  this  notica  Thoea 
individuals  requesting  a  hearing  should  set 
forth  the  specitic  reasons  why  a  hearing  on 
this  particular  request  woiild  be  approfiriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  mfORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization  to 
tag  up  to  30  beluga  whales 
(Dslphinapterus  leucas)  in  Alaska 
annually,  over  a  2-year  period.  Up  to 
500  additional  whales  may  be  harassed 
incidental  to  the  tagging  operations 
annually. 

Dated:  February  15, 1994. 
Williun  W.  Fox.  Jr., 
Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc  94-3967  FUed  2-22-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  ConsuHatfons  with 
the  Government  of  the  People'a 
RepuMIc  of  CMna 

February  16, 1994. 
AGENCY:  Committee  for  the 
,  Implementation  of  Textile  Agreements 
(OTA). 
ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
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Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  recent  consultations  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China, 
agreement  was  reached  to  establish  a 
separate  bilateral  agreement  on  silk 
apparel  products,  produced  or 
manufactured  in  Oiina  and  exported  to 
the  United  States.  Further  consultations 
are  scheduled  to  be  held  on  February  24 
and  25, 1994  in  Washington,  DC.  to 
settle  the  specifics  of  this  Agreement.  A 
notice  will  be  published  in  the  Federal 
Register  following  these  meetings  that 
will  provide  the  specifics  of  the  new 
Silk  Agreement  with  the  People's 
Republic  of  China. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  94-4056  Filed  2-22-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability.  Preparation  of  a 
Final  Supplement  to  the  1989 
Environmental  Impact  Statement  for 
Proposed  Actions  at  U.S.  Army 
Kwajalein  Atoll  (USAKA) 


AGENCY:  Department  of  the  Army,  DOD 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  of  availability  is 
for  a  Final  Supplemental  Environmental 
Impact  Statement  (FSEIS)  to  the 
Environmental  Impact  Statement 
prepared  for  the  United  States  Army 
Kwajalein  Atoll  (USAKA)  (United  States 
Army  Strategic  Defense  Ck)mmand, 
1989).  The  FSEIS  has  assessed  potential 
environmental  impacts  for  two 
proposed  actions:  To  increase  the  level 
of  missile  defense  test  and  evaluation 
activities  to  support  the  development 
for  deployment  of  missile  defense 
systems:  and  to  adopt  new 
environmental  standards  for  USAKA. 

Lead  Agency:  U.S.  Army  Space  and 
Strategic  Defense  Command 
(USASSDC). 

Cooperating  Agency:  Ballistic  Missile 
Defense  Organization  (BMDO). 

Proposed  Action:  The  first  Proposed 
Action  involves  a  substantial  increase  in 
USAKA  activities  required  to  support 
the  development  in  missile  defense 
systems.  These  activities  would  consist 


of  a  substantial  increase  in  flight  test 
activities  with  a  corresponding  increase 
in  the  USAKA  infrastructure  and 
support  capabilities.  USAKA  is  a 
national  range  at  which  the  performance 
of  component,  sub-system,  and 
integrated  system  testing  has  occurred. 
The  second  Proposed  Action  involves 
the  adoption  of  new  enviroiunental 
standards  for  USAKA,  which  are 
derived  from  existing  United  States  and 
Republic  of  the  Marshall  Islands 
regulations  and  statutes,  and  are  tailored 
to  protect  the  specific  environmental 
conditions  of  the  Kwajalein  Atoll.  The 
development  of  these  new  standards  is 
provided  for  in  the  Compact  of  Free 
Association  between  the  United  States 
and  the  Government  of  the  Republic  of 
the  Marshall  Islands. 

ADDRESSES:  Request  for  information 
may  be  forwarded  to  the  Commander, 
U.S.  Army  Space  and  Strategic  Defense 
Command,  Attn:  Kenneth  R.  Sims, 
CSSD-EN-V,  P.O.  Box  1500.  Huntsville. 
AL  35807-3801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Verbal  comments  and  questions 
regarding  the  FSEIS  may  be  directed  to 
Mr.  Ed  Vaughn  at  (205)  955-3887. 

Dated:  February  14, 1994. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I,  LS-E). 
[FR  Doc.  94-3976  Filed  2-22-94;  8:45  am) 
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_    Army  Science  Board;  aosed  Meeting 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB) 

Date  of  Meeting:  7  March  1994 

Time  of  Meeting:  0830-1100  (classified) 

Place:  McLean,  VA 

Agenda:  The  Threat  team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Stattu  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C.  Appendix  2.  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 


contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Wanwr, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc  94-4075  Filed  2-22-94;  8:45  am] 
muMM  COX  tno-m^ 


Department  of  the  Navy 

Privacy  Act  of  1974;  Delete  Record 
Systems 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Delete  record  systems. 


SUMMARY:  The  Department  of  the  Navy 
is  deleting  three  systems  of  records  bom 
its  inventory  of  Privacy  Act  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended. 
The  reason  for  their  deletion  is  provided 
below. 

DATES:  The  deletions  are  effective 

February  23, 1994. 

ADDRESSES:  Send  comments  to  the 

Head,  PA/FOIA  Branch,  Office  of  the 

Chief  of  Naval  Operations  (N09B30). 

2000  Navy  Pentagon,  Washington,  DC 

20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Gwendolyn  Aitken  at  (703)  614-2004  or 

DSN  224-2004. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974  (5  U.S.C.  552a),  as  amended. 

have  been  published  in  the  Federal 

Register  and  are  available  from  the 

address  above. 

The  deleted  systems  of  records  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports. 

Dated:  February  16. 1994. 


Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N01746-1 
SYSTEM  NAME: 

Nonappropriated  Fund  Activity 
Information  Support  System  (February 
22.  1993,  58  FR  10722). 

Reason:  The  system  of  records  was 
established  but  never  implemented 
within  the  Department  of  the  Navy. 

N05340-2 

SYSiaiNAME: 

Personal  Commercial  Affairs 
Solicitation  Privilege  File  System 
(February  22.  1993, 58  FR  10755). 


Reason:  Records  in  the  system  are 
retrieved  by  company  name,  not  a 
personal  identiBer. 

N07600-1 

SYSTEM  PUME: 

NIF  Standard  Automated  Financial 
System  (STAFS)  (February  22, 1993.  58 
FR  10810). 

Reason:  System  tested,  but  never 
implemented.  Sponsoringactivity 
disestablished  May  1990. 

(FR  Doc  94-39aS  Filed  02-22-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

SutNnisslon  of  Data  by  State 
Educational  AgandM 

AQENCV:  Department  of  Education. 
ACTION:  Notice  of  dates  for  submission 
of  State  revenue  and  expenditure 
reports  for  fiscal  year  1993  and  of 
revisions  to  those  reports. 

SUMMARY:  The  Secretary  of  Education 
announces  a  date  for  the  submission  by 
State  educational  agencies  (SEAs)  of 
preliminary  expenditure  and  revenue 
data  and  average  daily  attendance 
statistics  for  fiscal  year  (FY)  1993  and 
establishes  a  deadline  for  any  revisions 
to  that  information.  The  Secretary  sets 
these  dates  to  ensiue  that  data  are 
available  for  timely  distribution  of 
Federal  funds.  The  data  will  be 
pubUshed  by  the  Department's  Naticmal 
Center  for  Education  Statistics  (NCES) 
and  will  be  used  by  the  Secretary  in  the 
calculation  of  allocaticms  for  FY  1995 
appropriated  funds. 
DATES:  The  suggested  date  for 
submission  of  preliminary  data  is  March 
15, 1994.  The  mandatory  deadline  for 
submission  of  final  data  is,  including 
revisions  to  preliminary  data, 
September  6, 1994. 
ADDRESSES:  SEAs  are  urged  to  mail  or 
hand  deliver  ED  Form  2447  (The 
National  Public  Education  Financial 
Survey— Fiscal  Year  1993)  by  the  first 
date  specified  in  this  notice.  SEAs  must 
mail  or  hand  deliver  final  data  and  any 
revisions  to  preliminary  data  on  or 
before  the  mandatory  deadline  date  to— 
U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
National  Center  for  Education  Statistics, 
Attention:  GSAB — Fiscal  Survey,  555 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20208-5651. 

An  SEA  may  hand  deliver  any 
revisions  to  room  410  of  the  address 
above  by  4  p.m.  (Washington,  DC  time) 
on  or  before  the  mandatory  deadline 
date. 
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I  an  SEA's  submission  is  received  by 
NC  :S  after  the  mandatory  deadline 
datp,  in  order  for  the  submission  to  be 
pted,  the  SEA  must  show  one  of  the 
)wing  as  proof  that  the  submission 
mailed  on  or  before  the  mandatory 
lline  date: 

)  A  legibly  dated  U.S.  Postal  Service 
po^ark. 

(; :)  A  legible  mail  receipt  with  the 
dat  I  of  mailing  stamped  by  the  U.S. 
Poj  tal  Service. 

(:  I)  A  dated  shipping  label,  invoice,  or 
reo  lipt  from  a  commercial  carrier. 

(' )  Any  other  proof  of  mailing 
ace  jptable  to  the  Secretary. 

'     SEA  mails  ED  Form  2447 
the  U.S.  Postal  Service,  the 
,  does  not  accept  either  of  the 
)wing  as  proof  of  mailing: 
(: )  A  private  metered  postmark. 
(: )  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

N  ttr.  The  U.S.  Postal  Service  does  not 
ni  jnnly  provide  •  dated  postmark.  Before 
lyf  ng  on  this  method,  an  SEA  should  check 
its  local  post  office. 

FOI^FURTHER  INFORMATION  CONTACT:  Dr. 
Wil  liam  ;.  Fowler.  Jr..  at  the  eddress 
spe  nfied  above  or  by  telephmie:  (202) 
219  -1921.  Individuals  who  use  a 
tele  ^immunications  device  for  the  deaf 
(TIS)  may  call  the  Federal  biformation 
Reliy  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Moi  iday  through  Friday. 
SUP  l^iENTARV  MFORMATXM:  Under  the 
aut  lority  of  section  406(g)  of  the 
Get  era]  Education  Provisions  Act.  as 
ami  nded  (20  U.S.C  1221e-l(g)),  which 
aut  lorizes  NCES  to  gather  data  from 
Sta  BS  on  the  financing  of  elementary 
anc  seomdary  education.  NCES  collects 
dati  annually  firom  SEAs  through  ED 
For  n  2447.  The  report  from  SEAs 
inc  tides  attendance,  revenue,  and 
exp  mditure  data  from  which  NCES 
deti  rmines  the  average  State  per  pupil 
exp  jnditure  (SPPE)  for  elementary  and 
seci  ndary  education. 

Ii  addition  to  using  SPPE  data  as 
use  ul  statistics  on  the  financing  of 
elei  lentary  and  secondary  education, 
the  secretary  uses  them  directly  in 
caldulating  allocations  for  certain 
formula  grant  programs,  including 
chatter  1  of  title  I  of  the  Elementary  and 
Sec  indary  Education  Ad  of  1965 
(chj  pter  1),  Impact  Aid,  and  Indian 
Edu  cation.  Other  programs  such  as  title 
Vn  )f  the  Stewart  B.McKinney 
Hor  leless  Assistance  Act,  the 
Eisf  ahower  Mathematics  and  Science 
Edu  ;:ation  program,  and  the  Drug-Free 
Sch  >ols  and  Community  Act  maJce  use 
of  S  'PE  data  indirectly  because  their 
fori]  lulas  are  based,  in  whole  or  in  part, 
on  2  tate  chapter  1  allocations. 


In  December  1993.  NCES  mailed  to 
SEAs  ED  Form  2447  with  instructions 
and  requested  that  SEAs  submit  initial 
data  to  the  Department  by  March  15, 
1994.  If  an  SEA  does  not  submit  initial 
FY  1993  data  on  ED  Form  2447  on  or 
about  March  15, 1994,  it  should  inform 
NCES,  in  writing,  of  the  delay  and  the 
date  by  which  it  will  submit  FY  1993 
data.  Submissions  by  SEAs  to  NCES  are 
edited  by  NCES  and  returned  to  each 
SEA  for  verification.  NCES 
acknowledges  that  data  submitted  prior 
to  September  6. 1994,  may  be 
preliminary  and  are  subject  to  revisioa 
by  an  SEA  not  later  than  September  6, 
1994. 

To  ensure  timely  distribution  of 
Federal  education  funds  based  on  the 
best,  most  accurate  data  available,  NCES 
establishes,  for  allocation  purposes,  a 
final  date  by  which  ED  Form  2447  must 
be  submitted.  However,  if  an  SEA 
submits  revised  data  after  the  final 
deadline  that  results  in  a  lower  SPPE 
figure,  its  allocations  may  be  adjusted 
downward  or  the  Department  may 
request  the  SEA  to  return  Kmds.  SEAs 
should  be  aware  that  all  of  these  data 
are  subject  to  audit  and  that,  if  any 
inaccuracies  are  discovered  in  the  audit 
process,  the  Department  may  seek 
recoverv  of  overpayments  for  the 
applicable  programs. 

Authority:  20  U.5.C  1221e-1(g). 
Datwl:  Pebiuary  17, 1904. 
Sharon  P.  RobioMm, 

Assistant  Secretary  for  Educatkmai  Research 
and  Improvement 

[FR  Doc  94-4009  Piled  2-22-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Grant  Award  to  the  Nature 
Conservancy 

AGENCY:  U.S.  Department  of  Energy, 
Richland  Operations  Office. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  awarcL 

SUMMARY:  The  Department  of  Energy, 
Richland  Operations  Office,  announces 
that  pursuant  to  Paragraph  B  of  10  CFR 
600.7(b)(2)(i),  it  intends  to  issue  a 
nonconuietitive  grant  award  to  The 
Nature  Conservancy.  The  award  is 
planned  for  a  three  (3)  year  project 
cycle,  consisting  of  three  (3)  separately 
funded  one  (1)  year  budget  periods.  The 
initial  budget  is  estimated  at  $250,000. 
FOR  FURTHER  ilFORMATlON  CONTACT: 
Melanie  P.  Fletcher,  U.S.  Department  of 
Energy.  Richland  Operations  Office, 
P.O.  Box  550.  Richland,  Washington 
99352.  Telephone:  (509)  376-4828. 
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SUPPt^MENTARV  INFORMATION:  Grant 
Award  Number  DE-FG06-94RL12853. 
Scope  of  Project;  The  proposed  financial 
assistance  award  is  a  grant  to  The 
Nature  Conservancy  to  fund  a 
Biodiversity  Inventory  and  Analysis 
Program  on  the  Hanford  Site.  The 
activities  will  include  inventorying 
plants,  animals,  and  ecologically 
significant  areas.  In  addition,  the 
inventory  work  will  assist  DOE  in 
identifj'ing  the  location  of  threatened 
and  endangered  species  on  the  Hanford 
Site  and  thereby  afford  the  proper 
protection  and/or  mitigation  required 
per  Lhe  Threatened  and  Endangered 
Species  Avt. 

The  Nature  Conservauicy  is  currently 
performing  activities  related  to  those 
proposed  at  the  Hanford  Site  utilizing 
their  own  resources.  The  public  benefit 
derived  from  these  activities  could  be 
greatly  enhanced  with  Department  of 
Energy  financial  support  It  has  been 
determined  that  a  grant  instrument  is 
appropriate  since  the  Department  of 
Einergy  anticipates  limited  direct 
involvement  with  the  program. 

Dated:  February  3. 1994. 
Robert  D.  Lama, 

Director,  Procurement  DMsion,  Richland 
Operations  Office. 

[FR  Doc.  94-4020  Filed  2-22-94:  8:45  ami 
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Grant  Awrard  to  Prairie  view  A&M 
Unhrersity 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
Dallas  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(f),  that 
IXDE  intends  to  award  a  grant  to  the 
Texas  Engineering  Experiment  Station 
at  Prairie  View  A&M  University 
(PVAM),  for  the  implementation  of  a 
collaborative  program  with  the  Energy 
Analysis  and  Diagnostic  Center  (EADC) 
at  Texas  A&M  University  to  provide  the 
necessary  training  and  support  for 
development  of  an  EADC  at  PVAM. 
5UPPt.EMENTARY  INFORMATK3N:  DOE 
announces  further  that  pursuant  to  10 
CFR  600.6(a)(2),  this  discretionary 
fina.ncial  assistance  award  to  the  Texas 
Engineering  Experiment  Station  at 
PVAM,  would  be  based  on  the 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1),  There  are  currently  no 
Historically  Black  Colleges  and 
Universities  (HBCU)  participating  in  the 


EADC  program.  Texas  A&M  University 
(TAMU)  is  one  of  only  six  EADC 
program  participants  that  have  lAC 
qualifications  to  conduct  the  combined 
industrial  assessment  activities  of 
energy  efficiency  improvement,  waste 
reduction/pollution  prevention  and 
productivity  improvement.  Of  the  six 
lACs,  TA\fU  is  the  only  institution  in 
close  proximity  to  an  Accreditation 
Board  for  Engineering  and  Technology 
(ABET)  accredited  HBCU.  The  proposed 
project  is  deemed  meritorious  based  on 
the  general  evaluation  in  accordance 
with  DOE  600.14(d)  and  represents  a 
unique  approach  that  would  not  be 
eligible  for  financial  assistance  under  a 
recent,  current,  or  planned  solicitation. 
The  project  period  for  the  grant  award 
is  12  months.  DOE  plans  to  provide 
funding  in  the  amount  of  $62,000.00. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Carter,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  suite  400, 
Dallas,  TX  75247. 

issued  in  Chicago,  Ellinoio,  on  Felmiary  4. 
1994. 

Timotby  S.  Oawfbrd, 

Assistanf  Manager  for  Human  Resources  and 

Administration. 

[FR  Doc  94-4021  Filed  2-22-94;  8:45  am) 
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Floodplajn  Statement  of  Rndlngs  for 
Proposed  Sampling  at  Solid  Waste 
Management  Units  94  and  95  at  the 
Paducah  Gaseous  Diffusion  Plant, 
Paducah.  KY 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Floodplain  Statement  of 
Findings, 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  the  proposed 
sampling  at  solid  waste  management 
units  (SWMUs)  94  and  95.  DOE 
proposes  to  conduct  a  Resource 
Conservation  and  Recovery  Act  Facility 
Investigation  (RFI)  at  SWMUs  94  and  95 
at  the  Paducah  Caseous  Diffusion  Plant 
(PGDP)  that  would  involve  the 
collection  of  surface  water,  ground 
water,  sediment,  and  soil  samples  at 
these  SWMUs.  Some  sampling  is 
proposed  to  occur  in  the  floodplains  of 
two  creeks  near  PGDP  in  McCracken 
County.  Kentucky.  DOE  prepared  a 
fioodplain  assessment  describing  the 
effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplains.  DOE  will  endeavor  to  allow 
15  days  of  public  review  after 

Eublication  of  the  statement  of  findings 
efore  implementing  the  proposed 
action. 


FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  proposed  action 
(including  maps  of  potentially  disturbed 
floodplain  areas)  is  available  from: 

Mr.  Robert  Q  Sleeman,  Director. 
Environmental  Restoration  Division,  Ctek 
Ridge  Operations  Office,  U.S.  Department 
of  Energy.  P.O.  Box  2001.  Oak  Ridge, 
Tennessee  37831-8541,  (615)  576-0715. 
(615)  576-6074  (Fax). 

Further  information  on  general  IX)E 
floodplain/wetlands  environmental 
review  requirements  is  available  from: 

Ms.  Carol  M  Borgstrora.  Director,  Office  of 
NEPA  Oversight,  (EH-25).  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202)  586- 
4600  or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  proposed  RFI  sampling  at  SWMUs 
94  and  95  prepared  in  accordance  with 
10  CFR  part  1022.  A  Notice  of 
FloodplainAVetland  Involvement  for 
Environmental  Restoration  and  Waste 
Management  Activities  at  PGDP  was 
published  in  the  Federal  Register  on 
October  5, 1993,  at  58  FR  51812.  and  a 
floodplain  assessment  has  been 
prepared;  no  wetland  will  be  Involved 
in  the  proposed  action.  DOE  is 
proposing  to  collect  surface  water, 
ground  water,  sediment,  and  soil 
samples  to  define  the  nature  and  extent 
of  contamination  in  these  media  at  two 
SWMUs  on  the  site  of  the  former 
Kentucky  Ordnance  Works  near  PGDP 
in  McCracken  County,  Kentucky. 

Ground-water  wells  and  deep  soil 
borings  would  he  placed  within  the  100- 
year  floodplain  of  an  unnamed  tributary 
to  Big  Bayou  Creek  at  SWMU  94  and 
within  the  100-year  floodplain  of  Big 
Bayou  Creek  at  SWMU  95  to  determine 
if  the  floodplains  have  been 
contaminated  from  past  releases  from 
the  two  SWMUs.  Sampling  would  allow 
DOE  to  define  the  nature  and  extent  of 
potential  contamination  in  floodplain 
media.  Two  ailernatives  were 
considered — the  no  action  alternative 
and  an  alternative  that  included 
performing  the  activities  outside  of  tfie 
floodplain.  Neither  of  these  a:tema:ives 
would  provide  the  necessary 
characterization  information  and. 
therefore,  are  unacceptable  alternatives. 
The  projxjsed  action  does  conform  to 
applicable  State  floodplain  protection 
standards. 

Minor  temporary  impacts  would 
occur  from  construction  of  temporary 
access  roeds  and  drilling  pads  for  heavy 
equipment  u.sed  to  install  deep  soil 
borings  and  wells.  Some  trees  would 
have  to  be  cut  at  SWMU  95  to  clear  new 
access  routes.  Existing  roadways  and 
clearings  would  be  used  to  the  greatest 
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extent  possible  to  minimize  new  road 
construction.  New  temporary  roadways 
and  drilling  pads  would  require  small 
amounts  of  gravel  and  rock  fill  for 
drilling  equipment. 

All  drilling  pads  and  most  access 
roadways  would  be  reclaimed  and 
revegetated  at  the  conclusion  of  the 
project.  Some  roadways  would  be  left  in 
place  for  continued  access  to  monitoring 
wells.  The  number  of  trees  to  be  cut 
would  be  kept  to  the  minimum  needed 
to  clear  access  routes.  Standard 
engineering  practices  would  control 
potential  soil  erosion  from  the  sites. 
Access  road  and  drilling  pad 
construction  and  clearing  vegetation  for 
site  access  would  not  reduce  the  flood 
storage  capacity  of  the  floodplain, 
interfere  with  stream  flow,  or  produce 
hazardous  flood  velocities.  £)OE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the  statement 
of  findings  prior  to  implementing  the 
proposed  action. 
Junes  J.  Fiore, 

Director.  Office  of  Eastern  Area  Programs, 
Office  of  Environmental  Restoration. 
[FR  Doc.  94-4024  Filed^-22-94,  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-067I 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  ttie  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Goodman  Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTJON:  Notice. 

SUMMARY:  Today's  notice  pubUshes  a 
letter  granting  an  Interim  Waiver  to 
Goodman  Manufacturing  Company 
(Goodman)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  regarding  blower  time  delay 
for  the  company's  GMN  series  central 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Goodman. 
Goodman's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blo\A'er  time  delay  specification. 
Goodman  seeks  to  test  using  a  blower 
delay  time  of  40  seconds  for  its  GMN 
series  central  furnaces  instead  of  the 
specified  1.5-minute  delay  between  on- 
time  and  blower  on-time.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 
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DATES  DOE  will  accept  comments,  data, 
and  it  formation  not  later  than  March 
25,  19  M. 

ADDRE  SSES:  Written  comments  and 
staten  ents  shall  be  sent  to:  Department 
of  En€  rgy.  Office  of  Energy  Efficiency 
and  R  >newable  Energy,  Case  No.  F-067, 
Mail  Stop  EE-43,  room  5E-066, 
Forreatal  Building,  1000  Independence 
Aveni  e,  SW.,  Washington,  DC  20585, 
(202)   186-7140. 

FOR  Ft  RTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Ene  "gy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE- 131.  Forrestal  Building.  1000 
Ind(  ipendence  Avenue,  SW., 
Wa!  hington,  DC  20585,  (202)  586- 
714). 
Euger  9  Margolis,  Esq..  U.S.  Department 
of  E  lergy.  Office  of  General  Coimsel. 
Mai  Station  GC-72.  Forrestal 
Bui  ding,  1000  Independence  Avenue. 
SW  .  Washington.  DC  20585.  (202) 
586  -9507. 

SUPPL  UMENTARY  INFORMATION:  The 

Energ  r  Conservation  Program  for 
Consi  mer  Products  (other  than 
autoniobiles)  was  established  pursuant 
to  thejEnergy  Policy  and  Conser\'ation 
Act  (E  PCA),  Public  Law  94-163.  89  Stat. 
917.  a  s  amended  by  the  National  Energy 
Cons«  rvation  Policy  Act  (NECPA). 
Publi(  Law  95-619,  92  Stat.  3266,  the 
Natioi  lal  Appliance  Energy 
Const  rvation  Act  of  1987  (NAECA). 
Publii ;  Law  100-12.  the  National 
AppU  mce  Energy  Conservation 
Amer  dments  of  1988  (NAECA  1988). 
Publii ;  Law  100-357,  and  •the  Energy 
Folic;  Act  of  1992  (EPAct),  Public  Law 
102-<  86, 106  Stat.  2776,  which  requires 
IX)E  0  prescribe  standardized  test 
proce  lures  to  measure  the  energy 
consu  mption  of  certain  consumer 
prodi  cts,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comp  irable  measure  of  energy 
consi  mption  that  will  assist  consumers 
in  ms  dng  purchasing  decisions.  These 
test  p  ocedures  appear  at  10  CFR  part 
430.  i  ubpart  B. 

Thi  Department  amended  the 
presG  ibed  test  procedures  by  adding  10 
CFR  i  30.27  on  September  26, 1980, 
creati  ig  the  waiver  process.  45  FR 
64101 .  Thereafter,  DOE  further  amended 
the  a]  pliance  test  procedure  waiver 
proce  »s  to  allow  the  Assistant  Secretary 
for  Er  ergy  Efficiency  and  Renewable 
Enerf  y  (Assistant  Secretary)  to  grant  an 
Interi  n  Waiver  from  test  procedure 
requi  ements  to  manufactiu%rs  that  have 
petiti  )ned  DOE  for  a  waiver  of  such 
presc  ibed  test  procedures.  51  FR  42823. 
Nove  nber  26. 1986. 

Thi  waiver  process  allows  the 
Assis  ant  Secretary  to  waive. 


temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  imtil  Rnal  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  November  29, 1993,  Goodman 
filed  an  Application  for  Interim  Waiver 
regarding  blower  time  delay.  Goodman's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Goodman  requests  the  allowance  to  test 
using  a  40-second  blower  time  delay 
when  testing  its  GMN  series  central 
furnaces.  Goodman  states  that  the  40- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of  0.6  to  1.0 
percent.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Goodman  asks  that 
the  Interim  Waiver  be  granted. 

The  Department  has  published  a 
notice  of  Proposed  Rulemaking  on 
August  23, 1993.  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  CKDE  to  Coleman  Company,  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1, 1988,  56  FR  . 
2920,  January  25, 1991,  57  FR  10166, 
March  24. 1992.  and  57  FR  34560. 
August  5. 1992;  Trane  Company.  54  FR 
19226,  May  4. 1989.  56  FR  6021. 
February  14. 1991,  57  FR  10167.  March 


24, 1992,  and  57  FR  22222.  May  27. 
1992;  Lennox  Industries,  55  FR  50224. 
December  5, 1990,  and  57  FR  49700, 
November  3, 1992;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14. 

1990,  and  58  FR  63945.  December  6, 
1991;  DMO  Industries.  56  FR  4622, 
February  5, 1991;  Heil-Quaker 
Corporation.  56  FR  6019.  February  14. 
1991;  Carrier  Corporation,  58  FR  6018. 
February  14, 1991,  and  57  FR  38830, 
August  27. 1992;  Amana  Refirigeration 
Inc.,  56  FR  27958,  June  18. 1991.  56  FR 
63940,  December  6, 1991,  and  57  FR 
23392.  June  3. 1992;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713.  October  15, 

1991,  and  57  FR  27970,  June  23. 1992; 
The  DucaxM  Company  inc.  56  FR 
63943,  December  6. 1991,  and  57  FR 
10163,  March  24. 1992;  Armstrong  Air 
Conditioning.  Inc..  57  FR  899.  January  9, 
1992. 57  FR  10160,  March  24, 1992.  57 
FR  10161.  March  24. 1992. 57  FR  39193, 
August  28. 1992.  and  57  FR  54230. 
November  17, 1992;  Thenno  Products, 
Inc.  57  FR  903.  January  9. 1992; 
Consolidated  Industries  Corporation.  57 
FR  22220.  May  27, 1992;  Evcon 
Industries.  Inc.  57  FR  47847.  October 
20, 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733.  November  12, 

1992,  Thus,  it  appears  likely  that  the 
Petitioo  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  prodticts  tested 
and  rated  for  energy  consumption  on  a 
comparable  basts. 

Therefore,  based  on  the  ^>ove.  DOE  is 
granting  Goodman  an  Interim  Waiver  fior 
its  GMN  series  central  furnaces. 
Pursuant  to  paragraph  (e)  of  Section 
430.27  of  the  Code  of  Federal 
Regulations  pert  430.  the  following 
letter  granting  the  AppUcation  for 
Interim  Waiver  to  Goodman  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
part  430.27,  DOE  is  h«eby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
mformatioo.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 


Issued  in  Washiiigtan.  DC.  Februarv  10, 
1994. 

CluistiBa  A.  Ervia. 

Assistant  Secretary,  Energy  Efficiency  aad 
Renewable  Energy. 
February  14, 1994. 
Mr.  Peter  H.  Alexander,  • 
Vice  President  of  Engineering,  Goodman 
Manufacturing  Company,  iSOl  Seamist, 
Houston,  Texas  77008. 

Dear  Mr.  Alexander  This  is  in  response  to 
your  November  29. 1993,  AppUcation  for 
Interim  Waiver  and  Petition  far  Waiv«r  from 
the  Droartment  of  Energy  PCffl)  test 
proceduTB  regarding  blower  time  delay  far 
Goodman  Manufacturing  Company 
(Goodman)  GMN  series  centrsl  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  l>y 
DOE  to  Coleman  Company,  50  FR  2710. 
)anuary  18. 1985;  M^c  Qwf  Company.  50 
FR  41553,  October  11, 1985;  Rheem 
ManufiKturing  Company.  53  FR  48574, 
December  1. 1988,  56  FR  2920.  January  25. 
1991. 57  FR  10166.  March  24, 1992.  and  57 
FR  3456a  August  5. 1992;  Trane  Company, 
54  FR  19226,  May  4. 1969,  56  FR  6021, 
Febniory  14, 1991.  57  FR  10167,  March  24. 
1992.  and  57  FR  22222.  May  27. 1992; 
Lennox  Industries.  55  FR  50224,  December  S. 

1990.  and  57  FR  49700.  November  3, 1992: 
Inter-Qty  Products  Corporation.  55  PR 
51487.  December  14, 1990,  and  56  FR  63945. 
December  6. 1991;  DMO  Industries,  56  FR 
4622.  February  5, 1991;  Heii-Quakar 
Coiporation,  56  FR  6019.  February  14. 1991: 
Carrier  Corporatioa.  56  FR  6018,  February  14. 

1991,  and  57  FR  38630.  August  27, 1992; 
Amaoa  Refrigeratioa  Inc.,  56  FR  27958,  June 
18. 1991,  56  FR  6394%  December  6. 1991. 
and  57  FR  23392,  June  3. 1992;  Si^xler 
General  CorpoFBtion.  56  FR  54960, 
September  9, 1991;  Goodman  Manufacturing 
CorporaUon.  56  FR  51713.  October  15. 1991. 
and  57  FR  27970.  June  23. 1992;  Tbe  Ducana 
Company  inc.  56  FR  63943.  December  6. 

1991.  and  57  FR  10163.  Mardi  24. 1992; 
Armstrong  Air  Conditioning,  Inc.  57  FR  899. 
January  9. 1992.  57  FR  1016a  March  24. 

1992.  57  FR  10161.  March  24. 1992.  57  FR 
39193.  August  28. 1992.  and  57  FR  5423a 
November  17. 1992;  Thenno  Products.  Inc. 
57  FR  903.  January  9. 1992;  Consolidated 
Industries  Corporatioo.  57  FR  22220.  KUiy  27. 
1992;  Evoon  Industries,  Inc.  57  FR  47647. 
October  20. 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12. 1992. 
Thus,  it  appears  Ukely  that  the  Petitioo  far 
Waiver  will  be  granted  for  blower  time  delay. 

Goodman's  Application  for  Interim  Waiver 
does  not  provide  sufBdent  information  to 
evaluate  what,  if  any.  economic  Impact  or 
competitive  disadvantage  Goodman  will 
likely  experience  abaant  a  favorable 
determination  oo  its  applicatioo.  However,  in 
those  Instances  where  tlie  likely  success  of 
the  Petition  for  Waiver  baa  been 
demcmstrated,  baaed  tqxn  DOB  baviag 
granted  a  waiver  for  a  similar  product  dasiga. 
it  is  In  the  public  interest  to  h«v«  similar 
products  tested  and  rated  far  energy 
consuBptfon  on  a  conparriiie  baais. 

Goodman  shall  be  peiuilHaJ  to  test  Ha 
GMN  anlea  canlnl  fttmacas  aa  die  basis  of 
tbe  test  procedures  specified  tat  lOCFR  Pat 


430,  Subpart  B,  Appendix  N,  with  tbe 
modificatioa  set  forth  beknr: 

(i)  Section  3i)  in  Appendix  N  Is  deleted 
and  replaced  with  the  following  par^raph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  In 
Section  9  in  ANSI/ASHRAB 103-82  with  tbe 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  tbe  folbwing  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  In  Appendix 
NasMiows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equiUfarlum  conditions  are  achieved 
following  tlM  cool-down  test  and  tbe 
required  measurements  perfacmed,  turn  on 
the  fumace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  ^love.  at  05  and  2.5  minutes  after 
the  main  bumarf  s)  conies  on.  After  the 
burner  start-up.  delay  the  bkiwer  start-up  by 
1.5  minutas  (t-)  unless:  (1)  The  furnace 
employs  a  singk  motor  to  drive  the  power 
burner  and  tbe  indoor  air  circulatioD  bkmer. 
in  which  case  the  burner  and  Mower  shall  be 
started  together,  or  (2)  the  fiimace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
Is  other  than  1.5  minutes.  In  which  case  the 
fan  control  shall  be  permitted  to  start  tbe 
blower,  or  (3)  the  delay  time  results  in  the 
activatjoo  of  a  temperature  safety  device 
which  ahutaoff  the  burner,  in  which  case  the 
fen  control  shall  be  pazmltted  to  start  the 
blower.  In  tbe  latter  case,  if  the  ha  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fen  control  is 
permitted  to  start  tbe  blower,  measure  time 
delay  (t-)  using  a  stop  watcL  Raoord  tbe 
measured  temperatures.  Durii^  the  heal-up 
test  far  oU-fiialed  furnaces,  maintatn  the  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on^perioddrafL 

llils  interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  tiie  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  fa 
incorrect. 

The  Interim  Waiver  shall  remain  to  effect 
for  a  period  of  180  days  or  until  DOE  acts  oo 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  far  an  additional  180- 
day  period,  if  necessary. 
Sincerely. 

Christine  A  Ervin. 

Assistant  Secretary,  Energy  Effklency  and 
RenewaUe  Energy. 
November  29. 1993. 

Assistant  Secretary.  Conversation  and 

RenewcMe  Energy. 
United  States  Department  of  Energy, 
1000  Independence  Ave..  SW., 
Washington,  DC  20585. 

Re:  Petition  far  Waiver  and  Appticatioa  far 
Interim  Waiver. 

Gentlemen:  This  la  a  PatitioD  far  Walvar 
and  Applicatioo  far  interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
Waiver  is  requested  from  the  test  procedure 
for  measuring  Fumace  Eneigy  Consumptioo 
as  found  in  Araendix  H  to  Subpart  B  of  part 
430. 

The  cmeBt  teat  ptooeduie  requires  a  1.S 
minute  defay  batwaea  bonar  ignitlao  and 
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the  start  of  the  circulating  air  blower. 
Goodman  Manufacturing  Co.,  LP.  is 
requesting  waiver  and  authorization  to  use  a 
40  second  delay  instead  of  the  specified  1.5 
minutes  for  the  blower  to  start  after  main 
burner  ignition.  Goodman  Manufacturing 
intends  to  use  a  Tixed  timing  control  on  our 
GMN  series  central  furnaces  to  gain 
additional  energy  savings  that  are  achieved 
with  the  use  of  shorter  blower  on  times. 

Test  data  for  these  furnaces  with  a  40 
second  delay  indicated  an  increase  in  AFUE 
of  0.6  to  1.0  percentage  points.  The  use  of  a 
40  second  delay  reduces  the  appliance  flue 
losses  and  therefore  increases  the  furnace 
efficiency.  Copies  of  confidential  test  data 
confirming  this  energy  savings  will  be 
provided  to  you  at  your  request. 

The  current  test  procedure  does  not  give 
Goodman  Manufacturing  credit  for  energy 
savings  that  can  be  obtained  using  fixed 
blower  timings.  The  proposed  ASRAE  103- 
1988  that  is  under  consideration  by  DOE 
address  the  use  of  timed  blower  operation. 

Goodman  Manufocturing  is  confident  that 
this  Waiver  will  be  granted,  and  therefore  we 
request  an  Interim  Waiver  be  granted  until  a 
final  ruling  is  made.  Goodman,  as  well  as 
other  manufacturers  of  domestic  furnaces, 
have  been  granted  similar  waivers. 

Manufacturers  that  domestically  market 
similar  products  have  been  sent  a  copy  of 
this  Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely, 

Goodman  Manufacturing  Co.,  L.P., 

Peter  H.  Alexander, 

Vice  President  of  Engineering. 

(FR  Doc.  94-4022  Filed  2-22-94;  8:45  am) 
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[Case  No.  F-066] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Goodman  Manufacturing  Company 

agency:  Office  of  Energy  EfBciency  and 
Renewable  Energy,  DOE. 
ACTJON:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Coodinan  Manufacturing  Company 
(Goodman)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  regarding  blower  time  delay 
for  the  company's  GMPV  series  central 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Goodman. 
Goodman's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification. 
Goodman  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  GMPV 
series  central  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
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bumi  ir  on-time  and  blower  on-time.  The 

Depewlment  is  soliciting  comments, 
data,jand  information  respecting  the 
Petit  on  for  Waiver. 


DATE$ 

and 

25. 


DOE  will  accept  comments,  data, 
i  iformation  not  later  than  March 
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71 


1  (94. 

ADOH  ESSES:  Written  comments  and 
statei  [lents  shall  be  sent  to:  Department 
of  Er  srgy.  Office  of  Energy  Efficiency 
and  1  Renewable  Energy,  Case  No.  F-066, 
Mail  Stop  EE-43,  room  5E-066, 
Font  stall  Building,  1000  Independence 
Avei  ue,  SW.,  Washington,  DC  20585. 
(202:  586^7140. 

FOR  I  URTHER  INFORMATION  CONTACT: 

Cyru!  H.  Nasseri.  U.S.  Department  of  Energy, 
OR  ce  of  Energy  Efficiency  and  Renewable 
Em  rgy,  Mail  Station  EE-43 1,  Forrestal 
Bufding,  1000  Independence  Avenue, 
Washington,  DC  20585,  (202)  586- 
4t. 

Eugei  e  Margolis,  Esq.,  U.S.  IDepartment  of 
En(  rgy,  Office  of  General  Counsel,  Mail 
Sta  ion  GC-72,  Forrestal  Building,  1000 
Ind  ipendence  Avenue,  SW.,  Washington, 
DC  20585.  (202)  586-9507. 

SUPP  .EMENTARY  INFORMATION:  The 
Ener  y  Conservation  Program  for 
Cons  imer  Products  (other  than 
autoi  :iobiles)  was  established  pursuant 
to  thi  I  Energy  Pohcy  and  Conservation 
Act  ( -PCA),  Public  Law  94-163.  89  Stat. 
917.  IS  amended  by  the  National  Energy 
Cons  jrvation  Policy  Act  (NECPA), 
Publ  c  Law  95-619,  92  Stat.  3266.  the 
Nati<  nal  Appliance  Energy 
Cons  srvation  Act  of  1987  (NAECA), 
Publ  c  Law  100-12,  the  National 
App  iance  Energy  Conservation 
Ame  idments  of  1988  (NAECA  1988), 
Publ  c  Law  100-357,  and  the  Energy 
Polic  y  Act  of  1992  (EPAct),  Public  Law 
102- 186, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
proo  (dures  to  measure  the  energy 
cons  imption  of  certain  consumer 
prod  acts,  including  furnaces.  The  intent 
of  th  I  test  procedures  is  to  provide  a 
com  larable  measure  of  energy 
cons  imption  that  will  assist  consumers 
in  mi  iking  purchasing  decisions.  These 
test  frocediu^s  appear  at  10  CFR  part 
430,  Subpart  B. 

Th  i  Department  amended  the 
presi  ribed  test  procedures  by  adding  10 
CFR  130.27  on  September  26. 1980. 
creat  ng  the  waiver  process.  45  FR 
6410 }.  Thereafter,  DOE  further  amended 
the  a  ipliance  test  procedure  waiver 
proo  ss  to  allow  the  Assistant  Secretary 
for  E  lergy  E^iciency  and  Renewable 
Ener  ;y  (Assistant  Secretary)  to  grant  an 
Inter  m  Waiver  from  test  procedure 
requ  rements  to  manufacturers  that  have 
petit  oned  DOE  for  a  waiver  of  such 
pres(  ribed  test  procedures.  51  FR  42823. 
Nov(  mber  26. 1986. 


The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
imrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  efliect  until  final  test 
procedure  amendments  become 
eHiective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effiect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  November  29, 1993.  Goodman 
filed  an  Application  for  Interim  Waiver 
regarding  blower  time  delay.  Goodman's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Goodman  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  GMPV  series  central 
furnaces.  Goodman  states  that  the  30- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.0  percent.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
Goodman  asks  that  the  Interim  Waiver 
begranted. 

■fne  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23. 1993,  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574.  December  1. 1988.  56  FR 
2920.  January  25. 1991.  57  FR  10166. 
March  24;  1992.  and  57  FR  34560. 
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August  5, 1992;  Trane  Company.  54  FR 
19226,  May  4, 1989.  56  FR  6021. 
February  14. 1991,  57  FR  10167.  March 
24,  1992,  and  57  FR  22222.  May  27, 
1992;  Lennox  Industries.  55  FR  50224. 
December  5. 1990.  and  57  FR  49700, 
November  3, 1992;  Inter-City  Products 
Corporations,  55  FR  51487,  December 
14, 1990,  and  56  FR  63945,  December  6, 
1991;  DMO  Industries,  56  FR  4622, 
February  6, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018. 
February  14, 1991,  and  57  FR  38830, 
August  27, 1992;  Amana  Refrigeration 
Inc..  56  FR  27958.  June  18, 1991, 56  FR 
63940,  December  6, 1991,  and  57  FR 
23392,  June  3, 1992;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing 
Corporatioii,  56  FR  51713,  October  15, 

1991.  and  57  FR  27970,  June  23, 1992; 
The  Ducane  Company  Inc.,  56  FR 
63943,  December  6, 1991,  and  57  FR 
10163,  March  24,  1992;  Armstrorig  Air 
Conditioning,  Inc.  57  FR  899,  January  9, 

1992.  57  FR  10160,  March  24. 1992,  57 
FR  10161,  March  24, 1992,  57  FR  39193, 
August  28, 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products, 
Inc.,  57  FR  903.  January  9, 1992; 
Consolidated  Industries  Corporation.  57 
FR  22220,  May  27,  1992,  Evcon 
Industries,  Inc.,  57  FR  47847,  October 
20. 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12, 
1992.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Goodman  an  Interim  Waiver  for 
its  GMPV  series  central  furnaces. 
Pursuant  to  paragraph  (e)  of  Section 
430.27  of  the  Code  of  Federal 
Regulations  part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Goodman  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
part  430.27,  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 


Issued  in  Washington.  DC.  February  10. 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

February  14, 1994. 
Mr.  Peter  H.  Alexander, 
Vice  President  of  Engineering, 
Goodman  Manufacturing  Company. 
1501  Seamist, 
Houston,  TX  77008. 

Dear  Mr.  Alexander  This  is  In  response  to 
your  November  29, 1993,  Application  for 
Interim  Waiver  and  Petition  for  Waiver  from 
the  Department  of  Energy  (DOE)  test 
procedure  regarding  bbwer  time  delay  for 
Goodman  Manufacturing  Company 
(Goodman)  GMPV  series  central  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18. 1985;  Magic  Chef  Company,  50 
FR  41553.  October  11, 1985;  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1.  1988.  56  FR  2920,  January  25. 

1991,  57  FR  10166.  March  24, 1992,  and  57 
FR  34560.  August  5, 1992;  Trane  Company, 
54  FR  19226,  May  4, 1989,  56  FR  6021, 
February  14, 1991,  57  FR  10167,  March  24, 

1992,  and  57  FR  22222.  May  27, 1992; 
Lennox  Industries,  55  FR  50224.  December  5, 

1990,  and  57  FR  49700,  November  3, 1992; 
Inter-City  Products  Corporation,  55  FR 
51487.  December  14, 1990,  and  56  FR  63945, 
December  6, 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 1991; 
Carrier  Corporation,  56  FR  6018,  February  14, 

1991,  and  57  FR  38830,  August  27, 1992; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 
18, 1991,  56  FR  63940,  December  6, 1991, 
and  57  FR  23392,  June  3, 1992;  Snyder 
General  Corpxiration.  56  FR  54960, 
September  9, 1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713,  October  15, 1991, 
and  57  FR  27970,  June  23, 1992;  The  EKicane 
Company  Inc.,  56  FR  63943,  December  6, 

1991.  and  57  FR  10163,  March  24, 1992; 
Armstrong  Air  Conditioning,  Inc,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24, 

1992,  57  FR  10161,  March  24, 1992,  57  FR 
39193,  August  28, 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products,  Inc., 
57  FR  903,  January  9, 1992;  Consolidated 
Industries  Corporation,  57  FR  22220,  May  27, 
1992:  Evcon  Industries,  Inc.,  57  FR  47847, 
October  20, 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12, 1992. 
Thus,  it  appears  likely  that  the  Petition  for 
"Waiver  will  be  granted  for  blower  time  delay. 

Goodman's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Goodman  will 
likely  experience  absent  a  favorable 
determination  on  its  application.  However,  in 
those  instances  where  the  likely  success  of 
the  Petition  for  Waiver  has  been 
demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Goodman's  Applicatiotrfor  an 
Interim  Waiver  from  the  DOE  test  procedure 


for  its  GMPV  series  central  furnaces 
regarding  blower  time  delay  is  granted. 

Goodman  shall  b«  permitted  to  test  its 
GMPV  series  central  furnaces  on  the  t>asis  of 
the  test  procedures  specified  in  10  CFR  Part 
430,  Subpart  B,  Appendix  N.  with  th« 
modification  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  Is  deleted 
and  replaced  with  the  following  paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  In 
Section  9  in  ANSI/ASHRAE  103-62  with  the 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measiire  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  stait-up,  delay  the  blower  start-up  by 
1.5  minutes^t-)  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  Indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together^  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permittecTto  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temp>erature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  temperatures.  Ehiring  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±  0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Penewable  Energy. 

November  29, 1993. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy,  United  States 

Department  of  Energy,  1000 

Independence  Ave.,  SW.,  Washington. 

DC  20585. 

Re:  Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
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Waiver  is  requested  from  the  test  pn>cediire 
for  measuring  Furnace  Energy  Consumption 
as  found  in  Appendix  H  to  Subpart  B  of  part 
430. 

The  current  test  procedure  requires  a  l.S 
minute  delay  between  burner  ignition  and 
the  start  of  the  circulating  air  blower. 
Goodman  Manufacturing  Co.,  LP.  is 
requesting  waiver  and  authorization  to  use  a 
30  second  delay  instead  of  the  specifted  1.5 
minutes  for  the  blower  to  start  after  main 
burner  ignition.  Goodman  Manufacturing 
intends  to  use  a  fixed  timing  control  on  our 
GMPV  series  central  furnaces  to  gain 
additional  energy  savings  that  are  achieved 
with  the  use  of  shorter  blower  on  times. 

Test  data  for  these  furnaces  with  a  30 
second  delay  indicated  an  increase  in  AFUE 
of  1.0  percentage  point.  The  use  of  a  30 
second  delay  reduces  the  appliance  flue 
losses  and  therefore  increases  the  furnace 
efficiency.  Copies  of  confidential  test  data 
confirming  this  energy  savings  will  be 
provided  to  you  at  your  request. 

The  current  test  procedure  does  not  give 
Goodman  Manufacturing  credit  for  energy 
savings  that  can  be  obtained  using  fixed 
blower  timings.  The  proposed  ASRAE  103- 
1988  that  is  under  consideration  by  DOE 
address  the  use  of  timed  blower  ojjeration. 

Goodman  Manufacturing  is  confident  that 
this  Waiver  will  be  granted,  and  therefore  we 
request  an  Interim  Waiver  be  granted  until  a 
flnal  ruling  is  made.  Goodman,  as  well  as 
other  manufacturers  of  domestic  furnaces, 
have  been  granted  similar  waivers. 

Manufacturers  that  domestically  market 
similar  products  have  been  sent  a  copy  of 
this  Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely. 
Goodman  Manufacturing  Co.,  L.P.. 
Peter  H.  Alexander. 
Vice  President  of  Engineering. 
IFR  Doc.  94-4023  Filed  2-22-94;  8:45  am] 
BILLING  CODE  64SO-01-P-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC94-tO-000,  et  al.) 

Commonwealth  Edison  Co.,  etal.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

FebruarvlS,  1994. 

Take  notice  that,  the  following  filings 
have  been  made  with  the  Commission; 

1.  Commonwealth  Edison  Company 

[Docket  No.  £094-10-000) 

Take  notice  that  on  February  4,  1994, 
Commonwealth  Edison  Company 
(Edison).  10  South  Dearborn  Street,  Post 
Office  Box  7f>7,  Chicago,  Illinois  60690. 
submitted  .-;n  application  pursuant  to 
Section  20.3  of  the  Federal  Power  Act  for 
authority  to  carr>'  out  a  "disposition  of 
facDities"  that  would  assertedly  be 
deemed  to  occur  as  a  result  of  a 
proposed  corpiorate  restructuring,  all  as 


more  fu)  iy  set  forth  in  the  Application, 
which  is  on  file  with  the  Commission 
and  opei  i  to  public  inspection. 

The  A  >plication  states  that  the 
propose!  restructuring  would  be 
accompished  through  transactions  in 
which  Epison  would  become  a 
subsidiaiy  of  CECo  Holding  Company 
(Holding  Company)  throu^  the 
conversi  an  of  Edison's  common  stock 
into  con  mon  stock  of  Holding 
Compan  r.  It  is  stated  that  the  proposed 
restnicti  ring  will  permit  Edison 
affiliates  to  engage  in  non-utility 
business  9s  and  will  not  affect  Edison's 
jurisdict  onal  faciUties.  rates,  or 
services 

Comnient  date:  March  3, 1994,  in 
accordai  ce  with  Standard  Paragraph  E 
at  the  en  d  of  this  notice. 


2.  West 
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I.  ER94-959-000) 
I  otice  that  on  February  8, 1994, 
Utilities  Company  (WTU) 
for  filing  seven  (7)  executed 
Point  and  Service 
[ions  sheets  providing  for 
!  ninor  changes  to  the  Service 
between  WTU  and  three  of 
customers:  Midwest 
Cooperative,  Inc.,  Brazos 
^ower  Cooperative,  Inc.,  and 
ie  Electric  Cooperative,  Inc., 
under  WTU's  FERC  Electric 
Oliginal  Volume  No.  1. 
1  itates  that  copies  of  the  filing 
sent  to  the  Public  Utility 
is$ion  of  Texas  and  the  affected 
wholesale  customers. 
dote:  March  3, 1994,  in 
with  Standard  Paragraph  E- 
of  this  notice. 


reqi  irements ' 
Comnient 
accordai  ce 
at  the  er  d 

3.  Elkea  Metals  Company 

(Docket  ^  o.  ER94-966-O00I 

Take  i  otice  that  on  February  9, 1994. 
Elkem  \  etals  Company  (Elkem). 
tendere<  for  filing  with  the  Commission 
as  initia  rate  schedules  pursuant  to  Part 
35.12  of  the  Commission's  regulations  a 
Special  Contract  which  provides,  inter 
alia  for  me  sale  from  time  to  time  of 
electrici  y  by  Elkem  to  Appalachian 
Power  C  3mpany  (Appalachian). 

The  S  )ecial  Contract  sets  forth  terms 
pursuan  to  which  Elkem  will  sell  to 
Appalac  lian  excess  electric  energy 
generate  i  by  its  hydroelectric  facility. 
The  Spe  ;ial  Contract  will  be  effective  as 
of  Decer  iber  1.1903.  and  has  a  term  of 
two  yeai  s,  subject  to  extension  by  the 
parties. 

Copie  ;  of  the  filing  were  served  by 
Elkem  u  }on  what  will  be  its  sole 
jurisdict  onal  customer,  Appalachian. 

The  p  Jties  have  requested  a  waiver  of 
the  Com  nission's  Rules  and  Regulations 


to  permit  the  proposed  sale  to  become 
effiactive  on  less  than  60  days  notice. 
Commerjt  date:  March  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  GWF  Power  Systems.  UP. 

[Docket  No.  QF8&-1 38-0051 

On  February  7, 1994,  GWF  Power 
Systems.  L.P.  of  225  Lennon  Lane,  Suite 
120,  Walnut  Creek,  Cahfomia  94598, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  small 
power  production  facility  pursuant  to 
Section  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility  is  located  in 
Hanford,  Kings  County,  California  and 
consists  of  a  fluidized  bed  boiler  and  a 
steam  turbine  generator.  The  maximum 
net  power  production  cafwcity  of  the 
facility  is  approximately  25.44  MW.  The 
primary  energy  source  is  petroletmi 
coke.  IThe  installation  of  the  facility 
began  in  November  of  1988. 

Comment  date:  Thirty  days  fit)m 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER94-962-000) 

Take  notice  that  on  February  9, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  Amended 
Appendix  A  to  the  Settlement 
Agreement  (Agreement)  between  PG&E 
and  Northern  California  Power  Agency 
(NCPA)  which  was  previously  accepted 
for  filing  and  designated  as  PG&E  Rate 
Schedule  FERC  No.  28. 

The  Agreement  provides  for  the  sale 
of  non-peak  firm  energy  by  PG&E  to 
NCPA  and  includes  provisions  for 
adjusting  rates.  Due  to  the 
discontinuation  of  an  index,  the 
Amended  Appendix  A  proposes  to 
change  the  indices  used  for  adjusting 
rates. 

PG&E  has  also  requested  a  waiver  of 
the  Commis-sion's  notice  requirements 
of  the  Commission's  regulations  so  that 
the  rate  change  may  become  effective 
January  1, 1993  pursuant  to  the 
Agreement  and  Amended  Appendix  A. 

Copies  of  this  filing  were  served  on 
NCPA  and  the  California  Public  Utilities 
Commission. 

Comment  date:  March  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  Company 

[Docket  No.  ER94-953-000) 

Take  notice  that  on  February  7, 1994. 
Florida  Power  Corporation  (FPC) 


tendered  for  filing  an  agreement 
between  itself  and  Georgia  Power 
Company  (GPC)  pursuant  to  which  FPC 
will  sell  to  GPC  between  150  MW  and 
500  MW  of  peaking  capacity  and  energy 
in  the  months  of  June  through 
September  in  each  year  between  1996 
and  1999.  The  Agreement  also  provides 
GPC  the  option  to  purchase  up  to  300 
MW  of  peaking  capacity  and  energy  in 
the  summer  of  1995,  FPC  also  has 
tendered  as  a  supplement  to  the 
Agreement  a  unilateral  cap  on  the  total 
revenues  to  be  collected  under  the 
Agreement. 

FPC  proposes  to  make  the  Agreement 
effective  60  days  after  filing.  FPC  states 
that  copies  of  its  filing  have  been  served 
upon  GPC  and  the  Public  Service 
Commissions  of  Georgia  and  Florida. 

Comment  date:  March  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER94-96O-0OOI 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG),  on 
February  8, 1994,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedures,  as  an  initial 
rate  schedule,  ah  agreement  with 
Baltimore  Gas  and  Electric  Company 
(BG&E).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  BG&E  and  BG&E  will 
purchase  from  NYSEG  either  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  February  9. 1994,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  showm. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  Maryland  Public 
Service  Commission  and  BG&E. 

Comment  date:  March  2,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  United  Illuminating  Company 

(Docket  No.  ER94-1 95-000) 

Take  notice  that  on  January  13. 1994, 
United  Illuminating  Company  tendered 
for  filing  an  amendment  to  its  November 
30, 1993,  filing  in  the  above-referenced 
docket. 

Comment  date:  February  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER92-ei  2-0031 

Take  notice  that  on  December  14, 
1993,  Wisconsin  Electric  Power 
Company  tendered  for  filing  its  refund 
reprort  in  the  above-referenced  dodcet. 

Comment  date:  March  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Century  Power  Corporation 

(Docket  No.  ER94-923-0001 

Take  notice  that  on  January  25, 1994, 
Century  Power  Corporation  tendered  for 
filing  a  Service  Agreement  for  the 
Provision  of  Short  Term  Power  between 
Century  and  Tri-State  Generation  and 
Transmission  Association  under 
Century's  FERC  Electric  Tariff,  Original 
Volume  No.  1  Century  requests  that  this 
filing  be  allowed  to  become  effective  on 
May  1. 1994,  when  service  is  to 
commence  under  the  Service 
Agreement. 

Comment  date:  March  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Eastern  Power  Distribution,  Inc. 

(Docket  No.  ER94-964-000) 

Take  notice  that  on  February  8, 1994, 
Eastern  Power  Distribution.  Inc.  (EPD), 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.205 
and  385.207  (1993),  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1.  to  be  effective  the 
earlier  of  April  9. 1994.  or  the  date  of 
a  Commission  order  granting  approval 
of  this  Rate  Schedule. 

EPD  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  EPD  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
EPD  will  be  functioning  as  a  marketer.  , 
In  EPD's  marking  transactions,  EPD 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
transactions  where  EPD  does  not  take 
title  to  the  electric  power  and/or  energy, 
EPD  will  be  limited  to  the  role  of  a 
broker  and  will  charge  a  fee  for  its 
services.  EPD  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  EPD  does  not  currently  have  or 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 


Comment  date:  March  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

(Docket  No.  ER94-961-000] 

Take  notice  that  on  February  8, 1994. 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  a  wholesale 
rate  change  in  its  full  requirements, 
partial  requirements  and  transmission 
rates.  The  amount  of  the  rate  change, 
depends  on  the  rates  to  which  the 
current  ones  are  compared.  If  compared 
to  the  presently  effective  rates  (the  1993 
"as  proposed"  rates  in  Docket  Nos. 
ER93-299-000  and  ER93-1 8-000),  the 
filed  rate  accomplish  a  rate  increase  ir\ 
the  amount  of  $10.3  million  or  7.5%  on 
a  1994  calendar-year  basis.  If  the  rates 
filed  herein  are  compared  to  the  rates 
negotiated  in  settlement  of  Florida 
Power's  last  filing.  (Consolidated  E)ocket 
Nos.  ER93-299-000  and  EL93-18-000), 
an  increase  of  $13.3  million  per  year  or 
10%  on  a  1994  calendar-year  basis 
results. 

Florida  Pov^r  requests  that  the  rate 
change  be  permitted  to  become  effective 
on  March  2, 1994.  Florida  Power  states 
that  it  has  served  copies  of  its  filing  on 
the  affected  customers  and  the  Florida   . 
Public  Service  Commission. 

Comment  date:  March  3. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Louisiana  Electric  Company 

(Docket  No.  ER94-37-000) 

Take  notice  that  on  January  25, 1994, 
Central  Louisiana  Electric  Company 
(CLECO)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  March  3. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the  . 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  94-4015  Filed  2-22-94;  8:45  ami 

BiLUNO  cooe  cnr-oi-p 

[Docket  No.  RM93-19-000] 

Inquiry  Concerning  the  Commission's 
Pricing  Policy  for  Transmission 
Services  Provided  by  Public  Utilities 
Under  the  Federal  Power  Act; 
Establishing  Dates  for  Technical 
Conference 

February  15, 1994. 

A(>ENCY:  Federal  Energy  Regulatory 

Commission,  DCS. 

ACTION:  Notice  Establishing  Dates  For 

Technical  Conference. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  this 
notice  to  establish  dates  for  the 
technical  conference  to  be  held  in  this 
proceeding  to  discuss  transmission 
pricing  issues. 

DATES:  The  technical  conference  will  be 
held  on  April  8  and  15. 1994.  Persons 
wishing  to  speak  at  the  technical 
conference  should  notify  the 
Commission  no  later  than  March  1. 
1994,  in  a  pleading  referencing  Docket 
No.  RM93-19-000  (not  exceeding  one 
page)  and  should  identify  the  entities 
for  whom  they  propose  to  speak. 

ADDRESSES: 

Office  of  the  Socxetar)',  Federal  Energy 
Regulatory  Conunission,  625  North  Capitol 
Street.  NE..  Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
D.  Cashell.  Secretary  (202)  208-0400. 
SUPPLEMENTARY  INFORMATION:  By  order 
dated  June  30. 1993.  the  Commission 
initiated  this  proceeding  to  consider 
whether  it  is  appropriate  to  revise  the 
Commission's  present  pricing  policy  for 
transmission  services  provided  by 
public  utilities  under  the  Federal  Power 
Act.  Notice  of  Technical  Conference  and 
Request    for  Comments,    64    FERC   1 
61.109  (1993);  58  FR  36400,  July  7. 1993 
(June  30  Order).  In  the  June  30  Order, 
the  Commission  provided  for  public 
comment  on  transmission  pricing  issues 
and  announced  that  a  technical 
conference  to  discuss  transmission 
pricing  issues  would  be  scheduled  after 
the  Commission  had  an  opportunity  to 
review  the  comments. 

Notice  is  hereby  given  that  the 
Commission  will  hold  a  technical 
conference  to  discuss  transmission 
pricing  issues-on  April  8  and  15, 1994, 
in  Washington,  DC.  Persons  wishing  to 
speak  at  the  technical  conference  should 


noti  y  the  Commission  no  later  than 
Mar  :h  1, 1994,  in  a  pleading  referencing 
Doc  :et  No.  RM93-19-000  (not  to  exceed 
one  >age)  and  should  identify  the 
enti  ies  for  whom  they  propose  to  speak. 
A  fu  rther  notice  will  be  issued 
spe(  i  lying  the  agenda  and  format 
(inc  uding  speakers),  time  and  specific 
loca  ion  of  the  technical  conference. 
Lois  [).  Cashell. 
Seer  taty. 
[FR  1  kx.  94-3949  Filed  2-22-94;  8:45  am) 
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[Doi^et  No.  CP9»-261-O01] 

Algdnquin  Gas  Transmission  Co.; 
Ann  ndment 

Febr  lary  16, 1994. 
Ti  ke  notice  that  on  February  15. 1994, 
nquin  Gas  Transmission  Company 
(Algjsnquin).  located  at  1284  Soldiers 

Road,  Boston,  Massachusetts 
02115.  filed  an  amendment  in  Docket 
3^3-261-001,  pursuant  to  Section 
of  the  Natural  Gas  Act.  requesting 
ce  tificate  of  public  convenience  and 
ec(  ssity  authorizing  Algonquin  to 
com  truct  and  op>erate  facilities  and  to 
tran  jport  and  deliver  a  total  of 
app;  oximately  14,758  MMbtu  of  natural 
)er  day  on  a  firm  basis  to  Bay  State 
Company  (Bay  State),  all  as  more 
set  forth  in  the  application  which 
file  with  the  Commission  and  open 
"c  inspection. 
A|gonquin  states  that  the  withdrawal 
England  Power  from  the  AFT- 
pifcject  has  resulted  in  a  reduction  in 
;ervice  and  facility  requirements 
nally  proposed. 
Specifically,  Algonquin  now  proposes 
)  Construct  and  operate  3.8  miles 
inch  loop  on  Algonquin's  1-2 
;m  from  Valve  1-22  to  the  Brockton 
Met  ;r  Station  in  Brockton. 
Mas  f^achusetts:  (2)  upgrade  Turbine  Nos. 
C-7  and  C-8  to  4,700  hp  at  the 
Croi  nweW  Compressor  Station  in 

nwell,  Massachusetts;  and  (3)  make 
)us  modifications  to  rrffetering  and 
ing  facilities  in  Waterford  and 
Ponjfret,  Connecticut  and  in  Ashland, 
Broi  kton  and  Norwood,  Massachusetts. 
Thejcost  of  Algonquin's  proposed 

ities  is  estimated  to  be  $13,139,000. 
gonquin  would  provide  the  firm 
trai*portation  service  for  Bay  State 
unc  3r  proposed  Rate  Schedule  AFT-5. 
andlwould  charge  a  100%  demand  rate 

9.3606  per  MMbtu  for  the 
incifemental  service. 

A  gonquin  seeks  a  shortened  notice 
per  3d  and  expeditious  Commission 
acti  )n  in  order  to  construct  the 
neci  issary  facilities  and  commence  the 
pro  losed  service  by  November  1. 1994. 


1  ) 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  refierence  to  said 
petition  should,  on  or  before  February 
23. 1994.  file  writh  the  Federal  Energy 
Regulatory  Commission  (Commission), 
825  North  Capitol  Street,  NE.. 
Washington,  IX}  20426.  a  petition  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  person  who  has  heretofore 
filed  need  not  file  again. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-4017  Filed  2-22-94;  8:45  am) 
BILUNO  COOE  6717-ei-M 

[Docket  No.  CP94-21 9-000] 

Tennessee  Gas  Pipeline  Co.;  Request 
Under  Blanket  Authorization 

February  16. 1994. 

Take  notice  that  on  February  8. 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
219-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18'  CFR  157.205  and 
157.212)  for  authorization  to  establish  a 
new  delivery  point  for  deliveries  of 
natural  gas  for  the  account  of  the  City 
of  Decatur,  Alabama  (Decatur  Utilities), 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the- 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  construct  the 
new  delivery  point  in  order  to  effectuate 
the  delivery  of  up  to  24,000  Dekatherms 
of  natural  gas  to  its  existing  customer, 
Decatur  Utilities  imder  one  or  more  of 
Decatur  Utilities*  existing  transportation 
contracts  with  Tennessee. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.21)5  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  vrithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deeraed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Ca<;beU. 
Strcrx'tary. 
IFR  Doc  94-4018  Filed  2-22-94.  8:45  ami 

BILUMG  CO0£  e7l7-0t-M 


[Docket  No.  PR9J-4-O00] 
Transok,  Inc.;  Staff  Panel 

February  16, 1994. 

Take  notice  that  a  Staff  Panel  shall  be 
convened  in  accordance  with  the 
Commission  order  i  in  the  above- 
captioned  docket  to  allow  opportunity 
for  written  comments  and  for  the  oral 
presentation  of  views,  data,  and 
arguments  regarding  the  fair  and 
equitable  rates  to  be  established  for 
system-wide  transportation  service 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  on  Transok,  Inc's 
system.  The  Staff  Panel  will  not  be  a 
judicial  or  evidentiary-type  hearing  and 
there  will  be  no  cross  examination  of 
persons  presenting  statements.  Members 
participating  on  the  Staff  Panel  before 
whom  the  presentations  are  made  may 
ask  questions.  If  time  permits.  Staff 
Panel  members  may  also  ask  such 
relevant  questions  as  are  submitted  to 
them  by  participants.  Other  procedural 
rules  relating  to  the  panel  will  be 
announced  at  ihe  time  the  proceeding 
commences. 

The  Staff  Panel  will  be  held  on 
Ti:^>day.  April  ^6.  1994.  at  10  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
ihe  Foderul  Energy  Rpguiatory 
Commission.  825  North  Capitol  Street. 
NE,  Washif»gton,  IX:  20425. 

1  he  parties  also  agreed  to  certain 
filing  dates  prior  to  the  Staff  Panel 
prcH:eeding  to  assist  the  Panel  in 
»i>3veioping  a  retxird.  Those  dales  are  as 
follows: 
February  23. 1994:  Transok  files  written 

presentation. 
March  4, 1994:  Intervenor  discovery 

request. 
MarcD  14.  1994:  Transok  respon.se  to 

discovery. 
March  29. 1994:  Intervenor  files  written 

presentation. 
April  5.  1994:  Transok  discovery 

request. 


April  18. 1994:  Intervenor  response  to 

discovery. 
April  26. 1994:  Staff  Panel. 

Attendance  is  open  to  all  interested 
parties  and  staff.  Any  questions 
regarding  these  proceedings  should  be 
directed  to  Mark  Hegerle  at  (202)  208- 
0927. 

Lois  D.  CasheU. 

Secretary. 

IFR  Doc.  94-4019  Filed  2-22-94;  8:45  am| 

BILUNO  COOE  S717-01-M 


'  Sf>e  Transok,  Inc..  62  FEKC  f  61.291  (1993). 


ENVIRONMENTAL  PROTECTK>N 
AGENCY 

[OPPTS-400083;  FRL-4755-61 

Notice  of  Availability  of  Pollution 
Prevention  Grants  and  Announcement 
of  Financial  Assistance  Programs 
EllgitMe  for  Review 

AOEHCV:  Environmental  Protection 
Agency  (EPA). 

ACTIOW:  Notice  of  availability  of 
Pollution  Prevention  Grants. 

SUMMARY:  EPA  is  announcing  the 
availability  of  approximately  $6  million 
in  FY  94  grant/cooperative  agreement 
funds  under  the  Pollution  Prevention 
Incentives  for  States  (PPIS)  grant 
program.  The  purpose  of  this  program  is 
to  support  State,  Tribal,  and  regional- 
based  programs  that  address  the 
reduction  or  elimination  of  pollution 
across  all  environmental  media:  Air. 
land,  and  water.  Grants/cooperative 
agreements  will  be  awarded  under  the 
autlsority  of  the  Pollution  Prevention 
A(.t  of  1990. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Your  EPA  Regional  Pollution  Prevention 
Coordinotor.  Contact  names  for  each 
Regional  Office  are  listed  under  unit  IV 
of  this  notice. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Since  its  inception  in  1989, 
approximately  $30  million  has  bei;n 
awarded  to  over  100  State.  Tribal,  and 
regional  organizations  under  EPA's 
multimedia  pollution  prevention  grant 
program. 

In  November  1990.  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Pub. 
L  101-508)  was  enacted,  establishing  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  Section  6603  of  the 
Act  defines  .source  reduction  as  any 
practice  that: 

(i)  reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 


environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(ii)  reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through:  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water  or  other  resources,  or  protection 
of  natural  resources  by  conservation. 

Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  Slate 
programs  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  source 
reduction  techniques. 

In  addition  to  this  grant  making 
authority,  the  Act  authorizes  EPA  to 
establish  a  national  source  reduction 
clearinghouse,  expands  EPA's  authority 
to  collect  data  to  better  track  source 
reduction  activities,  and  requires  EPA  to 
report  periodically  to  Congress  on  EPA's 
progress  in  implementing  the  Act. 

tL  Availability  of  FY  94  Funds 

With  this  publication.  EPA  is 
announcing  the  availability  of 
approximately  $6  million  in  grant/ 
cooperative  agreement  funds  for  FY 
1994.  The  Agency  has  delegated  grant 
authority  to  the  EPA  Regional  offices 
which  formally  transfers  the 
decisionmclting  and  awarding  process 
for  the  PPIS  grants  to  the  Regions. 
Regional  offices  now  assume 
responsibility  for  the  solicitation  of 
interest,  screening  of  proposals,  and  the 
actual  selection  of  awards.  This  sixtli 
round  of  awards  represents  a  more 
direct  and  active  Regional  role  in 
determining  FY  "94  awardees.  PPIS 
grant  guidance  will  be  developed 
separately  by  each  Regional  program 
and  will  be  provided  to  all  applicants 
along  with  any  supplemental 
information  the  Regions  may  wish  to 
provide.  Interested  applicants  should 
contact  their  Regional  Pollution 
Prevention  Coordinator  for  more 
information. 
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HI.  Eligibility 

In  accordance  with  the  Act,  eligible 
applicants  for  purposes  of  funding 
under  this  grant  program  include  the  50 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  any  agency  or 
instrumentality  of  a  State  including 
State  universities  and  all  Federally- 
recognized  Indian  tribes.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
Local  governments,  private  universities, 
private  non-profit  entities,  private 
businesses,  and  individuals  are  not 
eligible.  These  organizations  excluded 
from  applying  directly  are  encouraged 
to  work  with  eligible  applicants  in 
developing  proposals  that  include  them 
as  participants  in  the  projects.  EPA 
strongly  encourages  this  type  of 
cooperative  arrangement. 

1.  The  Catalogue  of  Federal  Domestic 
Assistance.  The  number  assigned  to  the 
PPIS  program  is  66.900.  Organizations 
receiving  pollution  prevention  grant 
funds  are  required  to  match  Federal 
funds  by  at  least  50  percent.  For 
example,  the  Federal  government  will 
provide  half  of  the  total  allowable  cost 
of  the  project,  the  State  half  of  the  total 
allowable  cost  of  the  project.  A  grant 
request  for  $100,000  would  support  a 
total  allowable  project  cost  of  $200,000, 
with  the  State  also  providing  $100,000. 
State  contributions  may  include  dollars, 
in-kind  goods  and  services  and/or  third 
party  contributions. 

2.  Eligible  activities.  In  general,  the 
purpose  of  the  PPIS  grant  program  is  to 
support  the  establishment  and 
expansion  of  State-,  Regional-,  Tribal-, 
or  local-based  multimedia  pollution 
prevention  programs.  EPA  specifically 
seeks  to  build  State  pollution 
prevention  capabilities  or  to  test,  at  the 
State  level,  innovative  pollution 
prevention  approaches  and 
methodologies.  Funds  awarded  under 
the  PPIS  grant  program  must  be  used  to 
support  pollution  prevention  programs 
that  address  the  tran.sfer  of  potentially 
harmful  pollutants  across  all 
environmental  media:  Air,  water,  and 
land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and 
implementation  efforts  State-  or  Region- 
wide  and  where  approporiate,  seek  to 
address  Stete  environmental  equitv 
issues.  States  might  focus  on,  for 
example: 

a.  Developing  other  multi-media 
pollution  prevention  activities, 
including  but  not  limited  to:  Providing 
direct  technical  assistance  to  businesses; 
rxillecting  and  analyzing  data  to  target 
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outr«  ich  and  technical  assistance 
oppo  rtunities;  conducting  outreach 
activ  ties;  developing  measures  to 
deter  nine  progress  in  pollution 
previ  ntion;  and  identifying  regulatory 
and  I  on-regulatory  barriers  and 
incei  tives  to  pollution  prevention  and 
deve  oping  plans  to  implement 
solut  ons,  where  possible. 

istitutionalizing  multi-media 
ion  prevention  as  an 
I  >nmental  management  priority, 
ishing  prevention  goals, 
deve^ping  strategies  to  meet  those 
and  integrating  the  pollution 
prevention  ethic  within  both 

ei  rmiental  and  non-governmental 
instil  jtions  of  the  State  or  region. 

c.  1  litiating  demonstration  projects 
that  t  jst  and  support  innovative 
pollu  tion  prevention  approaches  and 
meth  Myologies. 

Pre  posals  accepted  for  review  under 
this  [  rogram  must  qualify  as  pollution 
prev^tion  as  defined  by  section  6603  of 
.InMayofl992.  EPA  released 
Statement  of  Definition"  as  the 
embodiment  of  the  Agency's 
ng  definition  of  pollution 
prev^tion,  consistent  with  the  Act. 
EPA  Statement  of  Definition" 
unit  VI  of  this  notice.) 
Vogram  management.  Awards  for 
94  funds  will  be  managed  through 
Regional  Offices. 
( Contact.  Interested  applicants  are 
«  sted  to  contact  the  appropriate 
Regional  Pollution  Prevention 
inator  listed  under  unit  IV  of  this 
to  obtain  specific  instructions 
f  uidance  for  submitting  proposals, 
g  sneral  information  on  EPA's 
ion  Prevention  Grant  Program, 
contafct:  Lena  Hann,  Pollution 
Preve  ntion  Division  (7409), 
Envii  Dnmental  Protection  Agency,  401 
M  St,  SVV.,  Washington,  DC  20460, 
(202) 260-2237. 

rv.  R  ^gional  Pollution  Prevention 
Conti  cts 

Mark  Mahoney  (PAS),  US  EPA  Region  1. 
JF1|  Federai'Bldg..  Room  2203, 

on,  MA  02203,  (617)  565-1155 
Sapadin  (2-PM-PPIB).  US  EPA 
on  2,  26  Federal  Plaza.  New  York, 
10278,(212)264-1925 
Libertz  (3ES43),  US  EPA  Region 
1  Chestnut  BIdg..  Philadelphia, 
19107,(215)597-0765 
Monell,  US  EPA  Region  4,  345 
land  St..  NE,  Atlanta,  GA  30365. 
347-7109 
Cath]|  Allen.  US  EPA  Region  5.  77  West 
son  Blvd.,  Chicago,  IL  60604- 
■    (312) 353-3387 
wrence  (6M-PP),  US  EPA  Region 
5  Ross  Ave..  12th  Floor.  Suite 


M 


<0 
la 
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1200.  Dallas.  TX  75202.  (214)  655- 

6580 
Steve  Wurtz.  US  EPA  Region  7.  726 

Minnesota  Ave..  Kansas  Qty,  KS 

66101 (913)  551-7315 
Sharon  Riegel  (8PM-SIPO).  EPA  Region 

8. 999  18th  St..  Suite  500  Denver.  CO 

80202-2405,  (303)  293-1471 
Hilary  Lauer  (HlB).  US  EPA  Region  9. 

75  Hawthorne  Ave..  San  Francisco. 

CA  94105  (415).  744-2189 
Robyn  Meeker.  US  EPA  Region  10. 1200 

Sixth  Ave..  Seattle.  WA  98101.  (206) 

553-8579 

V.  Media  State  Grants 

Though  the  PPIS  grant  program  is  an 
instrumental  component  for  building 
and  maintaining  State  pollution 
prevention  programs.  EPA  is  seeking  to 
further  integrate  pollution  prevention 
into  the  Agency's  existing  media- 
specific  grant  programs.  To  this  end. 
States  are  encouraged  to  access,  where 
appropriate,  media  grant  dollars  to 
support  .state  pollution  prevention 
activities.  This  new  Agency  policy 
provides  State  programs  with  the 
opportunity  to  utilize  grant  funds, 
traditionally  targeted  for  end-of-pipe 
activities,  to  support  source  reduction 
efforts.  In  November  of  1992.  in  support 
of  the  Act  and  to  further  integrate 
pollution  prevention  into  the  Agency's 
existing  regulatory  programs,  EPA 
released  a  Guidance  for  the  Integration 
of  Pollution  Prevention  into  Media  State 
Grants.  The  Agency-wide  pollution 
prevention  Guidance,  beginning  with 
the  FY  1994  State  grants  cycle  has  four 
goals: 

1.  Promoting  pollution  prevention  in 
State  programs  supported  through 
Federal  grants  by  establishing  national 
principles  to  guide  workplans 
negotiated  between  Regional  Offices  and 
States. 

2.  Ensuring  that  grant  requirements  as 
interpreted  by  EPA/State  workplans  are 
flexible  enough  to  support  innovative 
State  pollution  prevention  activities. 

3.  Establishing  a  simple  accounting 
process  to  share  information  on 
successful  State  projects,  and  identify 
statutory  or  other  barriers  to  funding 
State  proposals. 

4.  Building  sustained  State  capacity  in 
pollution  prevention  to  the  extent 
consistent  with  statutory  grant 
requirements. 

The  new  Guidance  is  designed  to  help 
integrate  pollution  prevention  into  the 
Agency's  activities  as  required  by -the 
Act.  In  other  words,  it.will  now  be 
possible,  as  a  resuh  of  this  guidance  to 
use  these  traditional  media  State  grants 
to  support  pollution  prevention 
purposes.  By  emphasizing  flexibility, 
the  Guidance  complements  other 


Agency  efforts  to  build  a  productive 
environmental  management  system  in 
partnership  with  the  States,  and 
improve  coordination  with  existing 
State  pollution  prevention  programs. 

EPA's  FY  1994  grant  programs,  in 
conjunction  with  the  States,  should 
build  on  the  Agency's  many  successful 
pollution  prevention  efforts  to  explicitly 
promote  pollution  prevention  in  State 
workplans  (also  called  agreements). 
This  Guidance  will  be  incorporated  into 
the  annual  Agency  Operating  Guidance 
as  well  as  program-specific  Guidance 
developed  in  conjunction  with  the 
State/n*A  Operations  Committee. 
Program  Guidance,  intended  to  tailor 
the  Agency-wide  commitment  to  each 
grant  program,  will  be  applied  by  EPA 
Regional  offices  and  States  in  the 
development  of  grant-assisted  work.  In 
general,  the  Guidance  applies  to  all  of 
the  Agency's  media-specific  State  grant 
programs. 

For  further  information,  or  for  a  copy 
of  the  Guidance,  contact  Torn  McCulfy. 
Acting  Director.  Pollution  Prevention 
Policy  Staff  in  the  Office  of  the 
Administrator,  at  (202)  260-8621.  or 
Lena  Hann.  Pollution  Prevention 
Division,  at  (202)  260-2237. 

VL  Definition  of  Pollution  Prevention 

EPA's  "Statement  of  Definition"  as 
defined  in  May  of  1992  follows: 

The  following  EPA  "Statement  of 
Definition"  is  a  formal  embodiment  of  what 
has  been  the  Agency's  vrorking  deBnitlon  of 
pollution  prevention,  and  is  coosistent  with 
the  Pollutioa  Prevention  Act  of  199a  It 
makes  clear  that  prevention  is  our  first 
priority  within  an  environmental 
management  hierarchy  that  includes:  1) 
prevention.  2)  recycling,  3)  treatment,  and  4) 
disposal  or  release. 

While  it  is  subject  to  further  refinement, 
this  definition  should  provide  a  common 
reference  point  for  all  of  us.  As  you  review 
and  apply  the  definition  in  your  work,  please 
keep  the  following  points  in  mind: 

•  As  always,  whether  the  pollution 
preventioo  option  is  selected  in  any  given 
situation  will  depend  on  the  requirements  of 
applicable  law,  the  level  of  risk  reduction 
that  can  t>e  achieved,  and  the  cost- 
effectiveness  of  that  option. 

•  Accordingly,  the  nierarchy  should  be 
viewed  as  establishing  a  set  of  preferences, 
rather  than  an  absohite  )udgmenl  that 
prevention  is  always  the  most  desirable 
opdon.  The  hierarchy  Is  applied  to  many 
diCferent  kinds  of  drcumstances  that  will 
require  judgment  caib. 

•  Drawing  an  absolute  line  between 
preventioo  and  rscydiag  can  be  difficult 
"Prevention"  iDchides  what  is  commonly 
called  "In-process  recycHng."  but  not  "out- 
of-process  recycling. "  Recycling  conducted 
in  an  environmentaliy  sound  manner  shares 
many  of  the  advantages  of  pcvwntioo.  e.g. 
energy  and  resource  comservatkm,  and 
redudog  the  need  for  end-of-ptpe  traatment 
or  waste  ooDtaimneot 


As  EPA  looks  at  the  "big  picture"  in  setting 
strategic  directions  for  the  decade  ahead,  it 
is  clear  that  prevention  is  key  to  solving  the 
problems  that  all  our  media  programs  face, 
including  the  increasing  cost  of  treatment 
and  cleanup.  In  the  common-sense  words  of 
Benjamin  Franklin,  "an  ounce  of  prevention 
is  worth  a  pound  of  cure." 

Please  keep  EPA's  definition  of  pollution 
prevention  in  mind  as  you  perform  your 
environmental  work. 
POLLUTION  PREVEhmON:  EPA 
STATEMENT  OF  DEnNITION 
(pursuant  to  the  Pollution  Prevention  Act) 

Under  the  Pollution  Prevention  Act  of 
1990,  Congress  established  a  national  policy 
that: 

•  pollution  should  lie  prevented  or 
reduced  at  the  source  whonever  {easible; 

•  pollution  that  cannot  be  prevented 
should  t>e  recycled  in  an  environmentally 
safe  manner  whenever  feasible; 

•  pollution  that  cannot  be  prevented  or 
recycled  should  be  treated  in  an 
enviroiunentally  safe  manner  whenever 
feasible;  and 

•  disposal  or  other  release  into  the 
environment  should  be  employed  only  as  a 
last  resort  and  should  be  conducted  in  an 
environmentally  safe  manner. 

Pollution  prevention  means  "source 
reduction",  as  defined  under  the  Pollution 
Prevention  Act,  and  other  practices  that 
reduce  or  eliminate  the  creation  of  pollutants 
through: 

-  increased  efficiency  in  the  use  of  raw 
materials,  energy,  %vater  or  other  resources,  or 

-  protection  of  natural  resources  by 
conservation. 

The  Pollution  Prevention  Act  defines 
"source  reduction"  to  mean  any  practice 
which: 

-  reduces  the  amount  of  any  hazardous 
substance,  pollutant  or  contaminant  entering 
any  waste  stream  or  otherwise  released  into 
the  environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment,  or 
disposal;  and 

-  reduces  the  hazards  to  public  health  and 
the  environment  associateu  with  the  release 
of  such  substances,  pollutants  or 
contaminants. 

The  term  includes:  equipment  or 
technology  modifications,  process  or 
procedure  modifications,  reformulation  or 
redesign  of  products,  substitution  of  raw 
materials,  and  Improvements  in  * 
housekeeping,  maintenance,  training,  or 
Inventory  controL 

Under  the  Pollution  Prevention  Act. 
recycling,  energy  recovery,  treatment,  and 
disposal  are  not  included  within  the 
definition  of  pollution  prevention.  Some 
practices  commonly  described  as  "in  process 
recycling"  may  qualify  as  pollution 
prevention.  Recycling  that  is  conducted  in  an 
environmentally  sound  manner  shares  many 
of  the  advantages  of  prevention  —  it  can 
reduce  the  need  far  treatment  or  disposaL 
and  conserve  energy  and  resources. 

Pollution  prevention  approaches  can  be 
applied  to  all  poUution-geoeratinfl  activity: 
Including  energy,  agriculture.  Fe^raL 
consumer  as  well  as  Industrial  sectors.  The 
Impainnent  of  wrstlaads.  ground  water 
sources,  and  other  crittcaTreeources 


constitutes  pollution,  and  prevention 
practices  may  be  essential  for  preserving 
these  resources.  These  practices  may  iurlude 
conservation  techniques  and  changes  in 
management  practices  to  prevent  harm  to 
sensitive  ecosystems.  Pollution  prevention 
does  not  include  practices  that  create  new 
risks  of  concern. 

In  the  agricultural  sector,  pollution 
prevention  approaches  include: 

-  reducing  the  use  of  water  and  chemical 
inputs: 

-  adoption  of  less  enviroiunentally  harmful 
pesticides  or  cultivation  of  crop  strains  «<rith 
natural  resistance  to  pests;  and 

-  protection  of  sensitive  areas. 

In  the  energy  sector,  pollution  prevention 
can  reduce  environmental  damages  bom 
extraction,  processing,  transport  and 
combustion  of  fuels.  Pollution  prevention 
approaches  include: 

-  increasing  efficiency  in  energy  use; 

-  substituting  environmentallybenign  fuel 
sources;  and 

-  design  changes  that  reduce  the  deptand 
for  energy. 

Dated:  February  14. 1994. 

Mark  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxica. 

(PR  Doc  94-4048  Filed  2-22-94;  8:45  am] 

WUMQCOMi 


Open  Meeting  of  the  Environmental 
Financial  Adviaory  Board 

The  Enviroiunental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  on  Tuesday, 
March  15. 1994.  fi^m  1  p.m.  to  5  p.m. 
and  Wednesday,  March  16. 1994.  from 
9  a.m.  to  4  p.m.  The  meeting  will  be 
held  at  the  Radisson  Park  Terrace  Hotel 
located  at  1515  Rhode  Island  Avenue, 
NW.,  Washington.  DC  20005. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
finance  issues.  This  meeting  will  set  the 
agenda  regarding  directions  of  EFAB 
analyses  for  the  remainder  of  the  year. 
Additionally.  EFAB  will  organize 
working  committees  associated  with 
agenda  priorities. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Eugeoe  PontiUo.  U.S.  EPA  on  (202)  260- 
6044  or  )oanne  Lynch,  US.  EPA  on 
(202) 260-1459. 

Dated:  Pebniaiy  3. 1094. 
David  E.( 


Actij^  ZMrector.  Be$otuce  Managentent 
Division. 

(PR  Doc  94-4054  PUed  2-22-»4;  6:45  ami 
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(OPP-60775;  FRL-4761-2I 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  for  a 
Transgenic  Plant  Pesticide 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  October  21, 1993,  EPA 
received  an  application  from  Monsanto 
Company  for  an  Experimental  Use 
Permit  (EUP)  for  a  transgenic  plant 
pesticide.  This  is  the  fourth  EUP 
application  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  for  testing  with  a  pesticidal 
substance  that  is  produced  in  a  plant. 
The  Agency  has  determined  that  this 
application  may  be  of  regional  and 
national  significance.  Therefore  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  by  March  25, 1994. 
AOORESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50775  and  be  submitted  to:  Public 
Respon.se  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Crystal  City.  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOn  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rjn.  213,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway.  Crystal  City,  VA  22202. 
(703)305-7690. 

SUPPLEMENTARY  INFORMATION:  On 
October  21. 1993  EPA  received  an 


app  ication  for  an  EUP  from  Monsanto 
Coi  ipany,  700  Chesterfield  Village 
Par  way,  St.  Louis,  Missouri  63198.  The 
app  ication  was  assigned  EPA  File 
Syn  bol  524-EUP-IE.  "Monsanto 
pro  loses  to  test  the  cryIA(b)  5- 
end  )toxin  (derived  from  the  soil 
mic  obe  Bacillus  thuringiensis)  as 
exp  essed  in  a  series  of  com  lines  from 
Mai  :h  1, 1994,  to  February  28, 1995. 
The  amino  acid  sequence  of  the  fi- 
end )toxin  in  com  was  maintained  to  be 
idei  tical  to  the  amino  acid  sequence 
pro*  uced  in  Bacillus  thuringiensis. 
Hov  'ever,  the  nucleotide  sequence  of  the 
crjl  \(b)  gene  was  modified  to  enhance 
exp  ession  in  com.  In  addition  to 
exp  essing  the  crylX(b)  5-endotoxin,  the 
maj  »rity  of  the  com  lines  being 
eva  Liated  also  express  the  5-enol- 
pyn  ivylshikimate-3-phosphate  (CP4. 
ESP  3)  and/or  glyphosate  oxidoreductase 
(GO  K)  proteins  which  are  used  as 
sele  :table  markers  and  bestow 
glyi  hosate  resistance.  A  minimal 
nun  ber  of  the  cryIA(b)  5-endotoxin 
exp  essing  com  lines  expressed 
neo  nycin  phosphotranferase  II  (NPTII) 
as  tl  e  selectable  marker.  NPTII  bestows 
resii  tance  to  the  common 
ami  loglycoside  antibiotics  kanamycin. 
G41 },  or  panomomycin. 

S<  vera!  small-scale  field  experiments 
hav(  been  conducted  under  permits 
gran  led  by  the  United  States  Department 
of  A  ^riculture.  Larger  scale  testing  is 
now  required  in  order  to  further 
eva  iate  the  performance  of  the 
exp  essed  protein  against  the  European 
Cor   Borer  in  various  geographical  areas 
in  w  hich  com  is  commercially 
pro<  uced.  These  experiments  include: 
Isop  3pulation  yield  trials,  gene  efficacy, 
ECB  ecological  studies,  and  various 
eval  iations  of  the  Bt  5-endotoxin  com 
line  in  combination  with  glyphosate.  In 
add  tion  to  experiments  related  to 
effic  acy,  breeding  nursery  and  seed 
incT  sase  trials  are  planned. 

U  >  to  605  acres  are  proposed  for 
plar  ting  with  approximately  17.274 
pou  ids  of  transgenic  seed.  This  amount 
of  s«  ed  will  contain  approximately  205 
gran  s  (dry  weight)  of  the  cryIA(b)  5- 
end(  toxin.  The  following  States  are 
incli  ided  in  the  program:  Colorado. 
Flor  da.  Georgia.  Hawaii.  Illinois. 
Indi  ina.  Iowa.  Kansas,  Kentucky, 
Mar  'land,  Michigan,  Minnesota, 
Mis!  ouri,  Nebraska,  New  York,  North 
Care  Una,  Ohio,  Pennsylvania,  South 
Dak(  ita.  Tennessee,  Texas,  Virginia,  and 
Wis  onsin,  and  Puerto  Rico. 

N(  I  temporary  tolerances  are  being 
requ  jsted  relative  to  the  proposed 
exp(  rimental  use  permit  since  any 
resei  ved  transgenic  plant  material  will 
be  u  led  only  for  research  or  future 
plan  ings.  All  other  materials  will  be 


destroyed.  Professionally  qualified 
Monsanto  employees  will  supervise  the 
program,  which  will  be  carried  out  by 
public  and  private  cooperators  in 
addition  to  professionals  at  Monsanto 
test  facilities. 

Upon  review  of  the  Monsanto 
application,  any  comments  received  in 
response  to  this  notice  and  any  other 
relevant  information,  EPA  will  set 
conditions  under  which  the 
experiments  will  be  conducted.  Any 
issuance  of  an  EUP  will  be  announced 
in  the  Federal  Register. 

Dated:  February  15, 1994. 
Stephanie  R.  Irene. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  94-4050  Filed  2-22-94;  8:45  am] 

BILUNQ  COM  6660-60-r 

[OPP-66189:  FRL  4757-4] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
May  24, 1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agenc>',  401 
M  St..  SW.  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703)  305-5761. 
SUPPt.EMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  21 
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pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 


registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000016-00058 
000100-^)0677 

000100  MS-92-0007 

000279-01053 

000279-02821 

00027^-02945 

000279-02989 

000279-03037 

000352  FL-78-0051 

000352  FL-80-0026 

000352  FL-84-0029 

000655  NJ-89-^04 

005481-00161 
005905-00228 
005905-00298 
008848-00007 


Product  Name 


010650-20001 
011715-00146 


034704-00343 

062719-00094 
062719-00114 


Dragon  5%  Malathion  Dust 
Duet  Herbicide 

Curacron  8E  Insecticide-Miticide 
Niagara  Malathion  5  EC 

Dimethoate  267  Systemiclnsecticide 

Diazinon  4  EC 

Diazinon  14  Granular  Code  3386 

Diazinon  50  WP 

Du  Pont  Benlate  Fungicide  WettaWe  Powder 

Du  Pont  Benlate  Fungicide  Wettable  Powder 

Du  Pont  Benlate  Fungicide  Wettable  Powder 

Rotenox  5  EC 

Phosdrin  10.3 


Helena  Phosdrin  4-E 
Helena  Phosdrin  2-E 
Leader  Brand  New  Super  25 


Mon-O-Clor 

Better  Worid  Gypsy  Motti  Larvae  &  Japanese 
Beetle  Spray 


Ctiemical  Name 


Clean  Crop  Phosdrin  4.0  Miscible 

Baian  E.C. 

Balan  LC.  Hetticide 


co-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

3-(3.4-Dichlorophenyl>-1-methO)(y-1-methylurea 
2-ChlOfO-AH2-€thyl^-methylphenyl)-A/K2-methoxy-4- 
methylphenyl)acetamid 

0-(4-Bromo-2-chlorophenyl)  Oethyl  Spropytphosphorottwate 
O.O-Dimethyl  phosphoro<Sthtoate  of  diethylmefcaptosucdnate 
O.aDimethyl  S-((methylcart)amoyl)methyl)phosphOfodrthk)ate 
O.O-Diethyl  0-(2-»sopropyl-6-methyM-pyrimkJinyl)pho8phorothioate 
O.O-Diethyl  0-(2HSopropyl-6-methyM-pyrimidlnyl)phosphorothtoate 
O.O-Diethyl  0-(2-isopropyl-6-methyM-pyrimklnyl)phosphorotNoate 
Methyl  l-(butylcart>amoyl)-2-benzim(dazolecart)amate 
Methyl  l-(lxjtylcait)amoyl)-2-benzim»dazolecart)amate 
Methyl  1-(butylcaft)amoyl)-2-ben2imidazolecart)anfBte 
Rotenone 

Cube  Resins  other  than  rotenone 
Xylene  range  aromatic  solvent 

2-Carbomethoxy-1-methylvinyl  dimethyl  phosphate,  alpha  isomer  and 
related 

2-Caft)omethoxy-l-methylvinyl  dimethyl  phosphate,  alpha  isomer  and 
related 

2-CartX3methoxy-1-methylvinyl  dimpiiyl  phosphate,  alpha  isomer  and 
related 

AAOctyl  bicycloheptene  dicartxjximide 

O.O-Diethyl  0-(2-tsopropy(-€-methy(-4-pyrimidinyl)phosphorothK)ate 

Aliphatic  petroleum  hydrocart>ons 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  corrwounds 

20% 
Pyrethrins 

Sodium  hypochlorite 

|Butylcart)(tyl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
(1-Cyclohexene-1 ,2-dicartX3ximido)methyl  2,2-dimethyl-3-(2- 

methylpfopenyl)cycloprop 
4-Chloro-alpha-(l  -methytethyl)l)enzeneacetic  ac»d,cyano(3- 

phenoxyphenyl)methyl 

2-Cartx>methoxy-1-methyMnyl  dimethyl  phosphate,  alpha  isomer  and 
related 

MButyl-A/^thyl-a,a,a-trifluoro-2,6-dinitro-p-toluidin 
A^Butyl-A/^thyl-a,<i.a-trifluoro-2.6-dinitro-p-toluidin 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  tl^  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Conv 

pany  No. 


000016 
000100 
000279 
000352 
000655 


Company  Name  and  Address 


Dragon  Corp.,  Box  7311,  Roanoke,  VA  24019. 

Ciba-Geigy  Corp.,  Box  18300.  Greensboro,  NC  27419. 

FMC  Corp.,  ACG  Speciality  Products,  1735  Market  Street,  Philadelphia,  PA  19103. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc..  Bariey  Mill  Plaza.  Walker's  Mill,  Wilnriington,  DE  19880. 

Prentiss  Inc..  C.  B.  2000,  Ftoral  Park.  NY  1 1002. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation— Continued 


EPA 

Conv 

pany  No. 


005481 
00&90& 
008848 
010650 
011715 
034704 
062719 


Amvac  Chemical  Corp..  4100  E.  Washington 
Hetena  ChetnicaJ  Co,  6075  PopJar  Ave..  Suiti 
Safeguard  Chemicai  Corp..  806  E.  144  St..  E  onx 
Monarch  Chemicals,  Inc.,  37  Meadow  St.,  B€  ( 
Speer  Products  Inc.,  Box  18993.  Memphis,  T  i 
Platte  Chemical  Co.,  IrK..  c/o  WiUiann  M.  Matftxjrg, 
DowElanco.  9330  ZionsviDe  Rd.  Indianapolis 


Blvd.  Los  Angeles.  CA  90023. 
500.  Memphis.  TN  38119. 

.  NY  10454. 
176,  Utica.  NY  13503. 
38181. 

,.  Box  667.  Greeley.  CO  80632. 
IN  46268. 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  ]ames  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  May  24, 1994.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56.  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 


alread  r 

Rev 

has 


Company  Name  and  Address 


EPA-abproved  label  and  labeling  of  the 
affiecte  i  product(s).  Exceptions  to  these 
geners  I  rules  vnll  be  made  in  specific 
cases  1  vhen  more  stringent  restrictions 
on  sail  I.  distribution,  or  use  of  the 
products  or  thefr  ingredients  have 
been  imposed,  as  in  Special 
actions,  or  where  the  Agency 
idi  >ntified  significant  potential  risk 
concei  ns  associated  with  a  particular 
chemi  :al. 
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[GPP-  0770;  FRL-4639-2] 

Issuai  ice  of  Experimental  Use  Pennits 


AGENCir 

Agi 

AcnoN 


These  perm 
and  s 
part  112. 
with 


mail: 
Offic 
Envi 
MSt. 
In 
produfct 
addrei  s 
teleph  0; 
exper: 
Davis 


issuec 
permi 


ronmental  protection.  Pesticides 


;  Januarys,  1994. 

D.  Campt. 

Office  of  Pesticide  Programs. 


:  Environmental  Protection 
(EPA). 
:  Notice. 


SUMM/  RY:  EPA  has  granted  experimental 
use  pt  rmits  to  the  following  applicants, 
its  are  in  accordance  with, 
ijbject  to,  the  provisions  of  40  CFR 
,  which  defines  EPA  procedures 
I  jspect  to  the  use  of  pesticides  for 
experi  mental  use  purposes. 
FOR  Ft  RTHER  INFORMATtON  CONTACT:  By 

tegistration  Division  (7505C), 
Office  of  Pesticide  Programs, 

n  nmental  Protection  Agency,  401 

SVV..  Washington,  DC  20460. 
p  jrson  or  by  telephone:  Contact  the 
manager  at  the  following 
at  the  office  location  or 
ne  number  cited  in  each 
experinental  use  permit:  1921  Jefferson 

iighway,  Arlington.  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
the  following  experimental  use 


s: 


4581-EUP-41.  Issuance.  Elf  Atochem 
North  America,  Inc..  Agrichemicals 
Division.  3  Parkway.  Rm.  619, 
Philadelphia.  PA  19102.  This 
experimental  use  permit  allows  the  use 
of  100  pounds  of  the  herbicide 
mono(N.N-dimethylalkylamine)  salt  of 
endothall  on  74.25  acres  of  cotton  to 
evaluate  the  control  of  desiccation  and 
defoliation.  The  program  is  authorized 
only  in  the  State  of  Texas.  The 
experimental  use  permit  is  effective 
from  June  17, 1993  to  June  17. 1994. 
This  permit  is  issued  with  the  limitation 
that  all  crops  are  destroyed  or  used  for 
research  purposes  only.  (Joanne  Miller. 
PM  23.  Rm.  237.  CM  #2,  (703-305- 
7830)). 

34147-EUP-3.  Renewal.  Hoechst- 
Roussel  Agri-Vet  Company.  Route  202- 
206.  P.O.  Box  2500,  Sommerville.  NJ 
08876-1258.  This  experimental  use 
permit  allows  the  use  of  800  pounds  of 
the  insecticide  (lR.3R)-3-(2.2- 
dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylic  acid 
(s)-alpha-cyano-3-phenoxybenzyl  ester 
on  4,000  acres  of  cotton  to  evaluate  the 
control  of  various  cotton  insects.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arkansas,  California, 
Georgia,  Louisiana,  Mississippi,  New 
Mexico,  North  Carolina,  Oklahoma. 
South  Carolina.  Tennessee,  and  Texas. 
The  experimental  use  permit  is  effective 
from  June  1, 1993  to  June  1. 1994.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cotton  has 
been  established.  (Susan  Lewis.  PM  21. 
Rm.  227.  CM  #2,  (703-305-5663)). 

524-EUP-75.  Issuance.  Monsanto 
Agricultural  Company,  800  North 
Lindbergh  Blvd.,  St.  Louis.  MO  63167. 
This  experimental  use  permit  allows  the 
use  of  1.633.5  pounds  (810.0. pounds  on 
citrus  and  823.5  pounds  on  cotton  each 
year)  of  the  herbicide  3- 
pyridinecarboxylic  acid.  2- 
(difluoromethyl)-5-(4,5-dihydro-2- 
thiazolyl)-4-(2-methylpropyl)-6- 
(trifiuoromethyl)-.  methyl  ester  on  3.615 
acres  per  year  of  citrus  and  cotton  to 
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evaluate  the  control  of  various  weeds. 
The  program  is  authorized  only  in  the 
States  of  Alabama,  Arizona,  Arkansas, 
California,  Florida,  Georgia,  Louisiana, 
Mississippi,  North  CaroHna.  and  Texas. 
The  experimental  use  permit  is  effective 
from  July  27, 1993  to  July  27. 1995. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  citrus,  cotton 
forage,  and  cotton  seed  have  been 
established.  (Joanne  Miller,  PM  23,  Rm. 
237,  CM  #2,  (703-305-7830)). 

65626-EUP-l.  Issuance.  Mycotech 
Corporation,  630  Utah  Ave.,  P.O.  Box 
4113.  Butte,  MT  59702.  This 
experimental  use  pennit  allows  the  use 
of  600  pounds  of  the  microbial 
insecticide  Beauvaria  bassiana  - 
Mycotech  grasshopper  strain  on  3,390 
acres  of  rangeland  to  evaluate  the 
control  of  grasshoppers  and  mormon 
crickets.  The  program  is  authorized  only 
in  the  States  of  Idaho,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wyoming.  The  experimental  use 
permit  is  effective  from  June  25, 1993  to 
July  15, 1994.  A  temporary  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
rangeland  has  been  established.  (Phil 
Hutton.  PM  18,  Rm.  213.  CM  #2,  (703- 
305-7690)). 

45639-EUP-49.  Issuance.  Nor-Am 
Chemical  Company,  Little  Falls  Centre 
One,  2711  Centerville,  Rd.,  Wilmington, 
DE  19808.  This  experimental  use  permit 
allows  the  use  of  525  pounds  of  the 
herbicides  diuron  and  thidiazuron  on 
3,500  acres  of  cotton  to  be  evaluated  as 
a  pre-harvest  aid  through  defoliation. 
The  program  is  authorized  only  in  the 
States  of  Arizona,  California,  and  Texas. 
The  experimental  use  permit  is  effective 
from  August  12, 1993  to  August  12, 
1994.  Permanent  tolerances  for  residues 
of  the  active  ingredients  in  or  on  cotton 
have  been  established  (40  CFR  180.106 
and  180.403).  (Joanne  Miller.  PM  23, 
Rm.  237,  CM  #2.  (703-305-7830)) 

58998-EUP-8.  Extension.  Novo 
Nordisk  Bioindustrials,  Inc..  33  Turner 
Road,  Danbury.  CT  06813.  This 
experimental  use  permit  allows  the  use 
of  44  pounds  of  the  microbial 
insecticide  Bacillus  thuringiensis 
subspecies  israelensis  on  453  acres  of 
catch  basins,  clean  water,  curb  gutters  in 
residential  areas,  ditches,  flood  water, 
polluted  waters,  ponds,  rivers,  salt 
marshes,  storm  water  retention  areas. 


streams,  and  tidal  water.  The  program  is 
authorized  only  in  the  States  of 
California,  Delaware,  Florida,  Michigan, 
Minnesota,  New  York,  Pennsylvania, 
South  Carolina,  Tennessee,  Texas,  and 
Utah.  The  experimental  use  permit  is 
effective  from  July  6, 1993  to  January  31, 
1994.  (Phil  Hutton.  PM  18,  Rm.  213,  CM 
#2.  (703-305-7690)) 

66204-EUP-l.  Issuance.  Sylvan 
Foods.  Inc.,  One  Moonlight  Dr., 
Worthington.  PA  16262.  This 
experimental  use  permit  allows  the  use 
of  14  pounds  of  the  pseudomonas 
fluorescens  strain  NOB  12089  on  13 
acres  of  mushrooms  to  evaluate  the 
control  of  bacterial  blotch.  The  program 
is  authorized  only  in  the  State  of 
Pennsylvania.  The  experimental  use 
permit  is  effective  from  June  15, 1993  to 
June  30, 1994.  A  temporary  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
mushrooms  has  been  established. 
(Susan  Lewis,  PM  21,  Rm.  227,  CM  #2, 
(703-305-5663)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  January  24, 1994. 
Stephen  L.  Johnson, 

Acting  Director,  Registration  Di\ision,  Office 

of  Pesticide  Programs. 

[PR  Doc.  94-3762  Filed  2-22-94;  8:45  am| 
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[OPP-34052;  FRL  4753-7] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  May  24, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request.  The  requests  included  in  this 
notice  were  received  in  response  to  the 
Worker  Protection  Standard  (WPS),  and 
are  intended  to  remove  the  products 
from  the  scope  of  the  WPS. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  121  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
linsert  date  90  days  after  date  of 
publication  in  the  Federal  Register)  to 
discuss  withdrawal  of  the  applications 
for  amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Registration 
No. 

Product  Name 

Delete  From  Label 

000228-00151 

Riverdale  MCPP  Lww  Volatile  Ester 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 
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Table  1.  —  Registrations  with  F^equests  for  Amehdmehts  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Corrtinoed 


EPA  Registration 
No. 


Product  Name 


Delete  From  Lat)ei 


000228-00168 
000228-00169 
000228-00178 
000228-00185 
000228-00191 
000228-00192 
00022&-00205 
000228-00206 
000228-00228 
000228-00253 
000228-00262 
000223-00264 
000228-00275 
000241-00303 
000241-00317 
000241-00319 
000264-00522 
000432-00553 
000432-00559 

000498-00116 
000498-00117 

000498-00137 
000498-00139 
000498-00142 
000656-00450 
000655MXI584 
0006515-00587 
000655-00644 
000655-00683 
000655-00684 
000655-006^4 

001386-00451 


Rrverdale  101  Selective  Weed  K  ller 

Riverdale  81  Selective  Weed  Kiljer 

Riverdale  Weedestroy  Triamine 

Riverdale  Weedstroy  Tri^Ester 

Riverdale  2  MCPP  +  2d  Amine  lurl  Herbicide 

Riverdale  Weedestroy  MCPP-4  umine 

Riverdale  Weedestroy  Tri-Estef 

Riverdale  Weedestroy  Triamine 

Riverdale  Triamine  II  W.S. 

Riverdale  Weedestroy  MCPP-2  f  mine 

Ri'/erdale  Tri-Power  Selective  H4rt)icide 

Riverdale  Triplet  Selective  HertJifcde 

Riverdale  MCPP-80tm  Amine 

Image  Hertjicide 

Event  Grass  Growth  Plegulator 

Image  70  DG 

Weedar  Ivm  44  Broadleaf  HertM^ide 

Pramex  Insecticide  E.  C.  13.3% 


Sbp-1382/PYR.    /    P.B.O.     Tr 
Spray  0.08 


tor  Use  on  Plants 
nsparent    Errtuls. 


f  ormula  2 
Insect  Kilier  For- 


«ect  Killer 
Killer  2 
Cats&  Dogs 


ns  x;t 


Chase-MM  Rying  Insect  Killer. 

Chase-MM  House  arxj  Garden 
mula3 

Spray  Pak  Flying  and  Crawling 

Spray  Pak  Flying  &  Crawling  I 

Spray  Pak  Flea  and  Tick  Killer 

Prentox  Pyronyl  Oil  Concentrate|#3610 

Prentox  Diazinon  1e  Insectrcide 

Prentox  Emulsrtiable  Spray  Concentrate  #96 

Prentox  Pyronyl  Oil  Concentrate  #1 

Prentox  Pyronyl  Oil  Concentrate  #15a 

Prentox  Pyronyl  Oil  Concentrate  #15 

Prentox  Pyrifos  25%  Mig.  Cone. 

UNICO  5%  Sevin  Dust 


1233a 


Turf  being  grown  for  sale 
merctal  seed  production, 

Turf  t>eing  grown  for  sale 
merctal  seed  production, 

Turf  being  grown  for  sale 
mercial  seed  production, 

Turf  being  grown  for  sale 
merctal  seed  production. 


or  other  commercial  use  as 
,  or  for  research  purposes 

or  other  commercial  use  as 
,  or  for  research  purposes 

or  other  commercial  use  as 
or  for  research  purposes 

or  other  commerctal  use  as 
,  or  for  research  purposes 


Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grwtn  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
merctal  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
merctal  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  reseaiph  purposes 

Turf  being  grown  for  sale  or  other  commerctal  use  as 
mercial  seed  production,  or  tor  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  ottier  commercial  use, 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as 
mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commerctal  use, 
production,  or  research  purposes 


sod.  or  tof 
sod.  or  for 
sod,  or  fbr 
sod,  or  for 
sod.  or  for 
sod,  or  for 
sod,  or  for 
sod,  or  for 
sod,  or  for 
od,  or  for 
sod,  or  for 
sod,  or  for 
sod,  or  for 
commercial 
sod,  or  for 
sod.  or  for 
sod,  or  for 
commercial 


conv 
conf>- 

com- 
conv 
com- 
conv 
conv 
conv 
com- 
conv 
com- 
conv 
com- 
seed 
conv 
com- 
conv 
seed 


Plants  being  grown  for  sale  or  other  commercial  use,  comn^ercial  seed 
production,  or  research  purposes 

Nurseries,  seed  houses 

Nurseries,  seed  houses 

Nurseries,  seed  houses 

Nurseries,  seed  houses 

Nurseries,  seed  houses 

Mushrooms 

Commercial  production  of  ornamentals 

Drosophila  or  fruit  fly  control 

Mushrooms 

Use  in  mushroom  production  &  processing 

Mushrooms 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  production 
&  processing 

Plants  being  grown  for  sale  or  other  commerctal  use,  commerctal  seed 
production,  or  research  purposes 
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Table  1. 


—  REGISTRATIONS  WITH  REQUESTS  FOR  AmBWMBJTS  TO  DELETE  USES  IN  CERTAIN  PESTICIOE 

Beoistrations— Continoed 


EPA  Registration 
No. 


001386-00627 

002217-00648 
002217-00651 
002217-00676 
002217-00678 
002217-00751 

002217-00758 
003125-00184 

003125-00381 

003125-00406 

003862-00079 

004816-00514 

004816-00534 

004816-00567 

004816-00568 

004816-00570 

004816-00571 

004816-00688 
004816-00707 

007501-00042 

008590-00072 

00859(M)0483 

009404-00066 

010404-00033 

010404-00052 

010404-00053 

010404-00062 

010404-00063 
010404-00065 


Product  Name 


Red  Panther  Dursban  Granular  Turf  and  Lawn  Irv- 
secticide 

Gordon's  BrushkiUer  801 

Trimec  800  Hert)icide 

Casoron  SOW  Dichkxobenil  Herbicide 

Bamer  2%  DicWobenil  Granules 

EH  951  Grass  HerbickJe 

Trimec  937  Herbicide 

Oylox  80%  Soluble  Powder  Crop  Insecticide 

Morestan  4  Ornamental  Miticide 

Dylox  6.2  Granular 

Insect  Death  Mist 


Pyrenone  25-5  M.A.G.  Concentrate 

Pyrenone  Food  Plant  Fogging  Insecticide 

Pyrenone  M.A.G.C.  5-1 

fVer>one  M.A.G.C.  10-1 

Pyrenone  M.A.G.C.  12.5-2.5 

Pyrenone  MAGC  10-3.34 

Permanone  Multi-Purpose  10%  E.C. 
Kicker  E.C. 

Gustafson  Apron-R  Seed  Treatment  Fungicide 

Agway  "60"  Spray  Oil  E 

Balan  Granular 

Dursban  2-E  Insecticide 

Lescosan  3.6G  +  Fertilizer 

Lesco  Pre-M  60  DG  Herbicide 

Lesco  Turf  Fertilizer  with  Team 

Lesco  Fertilizer  W  /  4%  Sevin  Brand  Carbaryl  In- 
sect 

Turfic  for  Crabgrass  with  Ronstar 

Lesco  17-0-17  Elite  Fertilizer  W  /  systemic  Turf 
Fungkxle 


Deleto  From  Label 


Turf  being  grown  for  sale  or  other  commwaai  use  as  sod.  or  lor  com- 
mercial seed  production,  or  for  research  purposes 
Forests 
Forests 

Terrestrial  food  &  non-food  crops 
Terrestrial  food  crops  (fruit  in  orchards  &  nurseries) 

Plants  being  grown  for  sale  or  other  commerctal  use.  commercial  seed 
production,  or  research  purposes 

Forests 

Turf  being  grown  for  sale  or  other  comnwcial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commerctal  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commefcial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Asparagus,  beans,  broccoli,  cabbage,  brussel  sprouts,  cauiiftower,  cel- 
ery, leaf  tier,  cranberries,  eggplant,  lettuce,  nHistard  greens,  kale, 
coHards,  turnips,  peppers,  potatoes,  radishes,  spinach,  tom^oes] 
ornamentals,  drosophSa/fruit  fly  control 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  productwn 
&  processing 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  productwn 
&  processing 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  production 
&  processing 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  production 
&  processing 

Use  to  control  mushroom  flies  &  fungus  gnats  in  mushroom  productk>n 
&  processing 

Use  to  control  mushroom  flies  &  fungus  gnats  in  nrtushroom  production 
&  processing 

Trees  &  shrubs 

Turf  being  grown  for  sale  or  other  commerctal  use  as  sod.  or  for  corrv 
mercial  seed  production,  or  for  research  purposes 

Agricultural  establishments  in  hopper-box.  planter  box.  slurry  box.  or 
other  seed  treatment  applications  at  or  immediately  before  plantng 

Plarrts  being  grown  for  sale  or  other  commerctal  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plarrts  being  grown  for  sale  or  ottier  conrimercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commereial  use,  commerctal  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  ottier  commerctal  use,  commercial  seed 
production,  or  research  purposes 

Turf  beirtg  grown  for  sale  or  other  commerctal  use  as  sod,  or  tor  com- 
merctal seed  production,  or  for  research  purposes 
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Table  1.  --  Registrations  with  Requi  sts  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Re  jISTrations— Continued 


EPA  Registration 
Na 


010404-00066 
010404-00067 
010404-00069 

010404-00070 

010404-00074 

010404-00081 

032802-00022 

032802-00023 

032802-00024 

032802-00031 

032802-00039 

032802-00068 

032802-00069 

032802-00071 

034704-00101 

034704-00131 

034704-00209 

034704-00210 

034704-00211 

034704-00249 

034704-00423 

034704-00720 

037915-00006 

045639-00001 
045639-00066 
050534-O001 1 

051793-00029 
051793-00105 

051793-00106 
051793-00170 


Product  Name 


Lesco  Horticultural  Oil  Irsecticide 

Lesco  1%  Dursban  Granular 

Lesco  Three-Way  53%  Dg  Selectiw 
Hert)icide 


^J- 


Ellminate  47%  Dg  Selective  Broadleaf  fierbicide 

LESCO  Pre-M  WP 

lesco  0.97  Durst>an  Granules 

Dursban  2.32G 

Stop  Grub  Plus  W  /  20-3-5  Fertilizer 

Excel-N-Plus  W/crabgrass  Control  ♦  L4ivn  Food 

Ail  Season  Triamine  Weed  and  Feed  2^-3-3 

Dursban  .5  Granules  Insecticide 

Dimension  0.086  Pius 

Dimension  0.172  Plus 

Dimension  0.107  Plus 

Clean  Crop  Benefin  2.5  G 

Clean  Crop  MCPP  Green 

Clean  Crop  Betasan  12.5G 

Clean  Crop  Betasan  3.6G 

Clean  Crop  Betasan  4-E 

Clean  Crop  Oftarrol  1.5g 

Durst>an  2  Coated  Granules 

Dichlorobenil  2G 

Professional  Pest  Control  Formula  DC  JoO 

FicamW 

Ficam  Plus 

2  Plus  2  (MCPP  ♦  2,4-D  Amine) 

Elite  Quick-Kill  Spray  Concentrate 
Elite  Quick  Kill  Spray  Concentrate  II 

Elite  Aerosol  Insect  Spray  with  Permetif  in  Plus 
Elite  Rotenone  Fire  Ant  Killer  -  RIOO 


Broadleaf 


Delete  From  Label 


Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  cortv 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  tor  sale  or  other  commercial  use  as  sod,  or  tor  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  for  sate  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  t)eing  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  t)eing  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  l)eing  grown  for  sale  or  other  corrvnercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t)eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  productton,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  tor  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes  " 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  t)eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  con> 
mercial  seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  othpr  commercial  use,  commercial  seed 
production,  or  research  purposes 

Greenhouses 

Greenhouses 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  productton,  or  for  research  purposes 

Use  in  mushroom  production  &  processing 

Rural  fieWs  or  wood  tots,  roadside  edges,  pathways,  coastal  vegatatfon 
areas 

Seed  houses 

Agricultural  land 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


051793-00179 
051793-00180 
055947-00144 
059639-00019 

061282-00010 

062719-00011 

062719-00065 

062719-00068 

062719-00091 
062719-00092 

062719-00096 

062719-00127 

062719-00137 

062719-00140 

062719-00146 

062719-00147 

062719-00148 

062719-00149 

062719-00150 

062719-00151 

062719-00152 

052719-00155 

062719-00158 

052719-00159 

062719-00163 

062719-00177 
062719-00178 


Product  Name 


Elite  Dursban  4E-R143 

Elite  Dursban  1-12  -  R144  Insecticide 

Barricade  F  Hertjicide 

Dibrom  Concentrate 

Snail  and  Slug  LG  Pelleted  Bait 

Dursban  4E  Insecticide 

Dursban  2E  Insecticide 

Durst)an  50W  Insecticide 

Exetor  Herbicide 

Confront  Specialty  Hert>ickJe 

Balan  2.5  G 

Balan  Dry  Flowable 

Team  2-G 

Surflan  0.25  A.S. 

Turf  Fertilizer  contains  Balan  0.92% 

Turf  Fertilizer  contains  Balan  1.15% 

Turf  Fertilizer  contains  Balan  1 .25% 

Turf  Fertilizer  contains  Balan  0.575%  -f  Surflan 
0.575% 

Turf  Fertilizer  contains  Team  1.15% 

Turf  Fertilizer  contains  Team  0.92% 

Turf  Fertilizer  contains  Team  1 25% 

CuOess  SOW  Turf  Plant  Growth  Regulator 

Turf  Fertilizer  contains  Surflan  1% 

Turf  Fertilizer  contains  Surflan  0.75% 

Pageant  DF 

DowEtanco  Basal  Herbicide 
Gallery  Turf  Fertilizer 


Deieta  From  Label 


Plants  being  grown  for  sale  or  ottwr  commercial  use,  commercial  seed 
production,  or  research  purposes 

Turf  being  grown  for  sate  or  other  commercsri  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  conrvnerdal  seed 
production,  or  research  purposes 

Trees  being  grown  for  sale  or  other  commercial  use.  or  for  commercial 
seed  production,  or  for  the  production  of  timber  or  wood  products,  or 
for  research  purposes 

Plants  t)eing  igrown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use.  commercial  seed 
production,  or  research  purposes 

Plants  t)eing  grown  for  sale  or  other  commercial  use,  comnwrcial  seed 
production,  or  research  purposes 

Plants  being  grown  for  sale  or  other  commercial  use,  commercial  seed 
production,  or  research  purposes 

Forests 

Turf  being  grown  for  sale  or  other  commerciai  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  tor  sale  or  other  commercial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
merciai  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for  conv 
merciai  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  con>mercial  use  as  sod,  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  other  commercial  use  as  sod.  or  for  conv 
mercial  seed  production,  or  for  research  purposes 

Turf  t>eir>g  grown  for  sale  or  other  conrwnerciai  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  t>eing  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Plants  being  grown  for  sale  or  ottier  commercial  use,  commercial  seed 
production,  or  research  purposes 

Forests 

Turf  beirig  grown  for  sale  or  other  commercial  use  as  sod,  or  for  corrv 
mercial  seed  production,  or  tor  research  purposes 
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Table  1.  ~  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Registration 
No. 


062719-00192 
06271^-00193 


Product  Name 


Tuff  Fertilizer  contains  Gallery  Plu  ;  Team 
Turf  Fertilizer  contains  Galley  Plua  Surflan 


Turf  being  grown  for  sale  or  other  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

Turf  being  grown  for  sale  or  ottier  commercial  use  as  sod,  or  for  com- 
mercial seed  production,  or  for  research  purposes 

The  following  Table  2  includes  the  nar  les  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 


Table  2.  —  Registrants  Requesting 


Com- 
pany Na 


000228 
000241 
000264 
000432 
000498 
000655 
001386 
002217 
003125 
003862 
004816 
007501 
008590 
009404 
010404 
032802 
034704 
037915 
045639 
050534 
051793 
055947 
059639 
061282 
062719 


Di' 


Resea  ch 


'  Hawth  jm 


Riverdale  Chemical  Co..  425  W.  194th  St.. 
American  Cyanamid  Co.,  Agri  Research 
Rhone-Poulenc  Ag  Co.,  Box  12014, 
Roussel  UCLAF  Corp.,  95  Chestnut  Ridge 
Chase  Products  Co.,  The  Quality  First  Co.. 
Prentiss  Inc.,  C.  B.  2000,  Floral  Park,  NY  l 
Universal  Cooperatives  Inc.,  Box  460,  7801 
Chemical  Consultants  Interna.,  Agent  For. 
Miles  Inc.,  Agriculture  Division,  8400 
ABC  Compounding  Co,  Inc.,  Box  16247, 
Roussel  UCLAF  Corp.,  95  Chestnut  Ridge 
Gustafson,  Inc..  Box  660065,  Dallas,  TX 
Universal  Cooperatives  Inc..  Agent  For 
Sunniland  Corp.,  Box  1697,  Sanford,  FL 
Lesco  Inc.,  20005  Lake  Rd..  Box  16915. 
H.  R.  McLane  Inc..  Agent  For:  Howard 
William  M.  Mahlburg,  Agent  For  Platte 
Regwest  Co..  Agent  For:  Professional  Supf , 
Nor-Am  Chemical  Co..  Little  Falls  Centre 
ISK  Biotech  Corp..  5966  Heisley  Rd..  Box 
RSR  Laboratories.  Inc.,  501  Fifth  St,  Bristo 
Sandoz  Agro  Inc.,  1300  E.  Touhy  Ave..  Dei 
Valent  U.S.A.  Corp.,  1333  N.  California  Blv< 
Hacco.  Inc..  537  Atlas  Ave..  Madison.  Wl 
DowElanco.  9330  Zionsvijie  Rd.,  Indianapois, 


III.  Existing  Stocks  Provisions 


Ex. 


The  products  listed  in  this  notice  are       Dougfas 
within  scope  of  the  Worker  Protection 
Standard  (WPS),  but  the  current  labeling 
does  not  comply  with  WPS.  As  a  result, 
after  April  21, 1994.  except  as  provided 
in  PR  Notice  93-11,  registrants  cannot 
distribute  or  sell  products  under  the 
current  approved  labeling. 


[PR 

BILUMS 


List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 


Delete  From  Label 


^MENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


Company  Name  and  Address 


ilenwood,  IL  60425. 

-  U.S.  Reg,  Box  400,  Princeton,  NJ  08543. 

Triangle  Park,  NC  27709. 
Id..  Montvale,  NJ  07645. 
Box  70.  Maywood,  IL  60153. 
002. 

Metro  Parkway,  Minneapolis,  MN  55440. 

'Bl  /  Gordon  Corp.,  7270  W  98th  Terrace,  Suite  1,  Overland  Park.  KS  66212. 
Rd,  Box  4913.  Kansas  City,  MO  64120. 
Atlanta,  GA  30321. 

W..  Montvale,  NJ  07645. 
75  266. 

Agi  /ay  Inc.,  Box  460.  Minneapolis.  MN  55440. 
32^71. 

Ricky  River.  OH  441 16. 
Johi  son's.  7210  Red  Rd..  Suite  206,  Miami,  FL  33143. 
Ch4nical  Co..  Box  667,  Greeley,  CO  80632. 
Box  2220,  Greeley.  CO  80632. 
.  2711  Centerville  Rd..  Wilmington.  DE  19808. 
^OOO.  Mentor,  OH  44061. 
.TN  37620. 
Plaines,  IL  60018. 
,  Walnut  Creek.  CA  94596. 
51716. 


Oie. 


i,  IN  46268. 


Dat  ;d:  January  26, 1994. 


D.  Campt, 

Direcior,  Office  of  Pesticide  Programs. 

:.  94-3829  Filed  2-22-94;  8:45  ami 

CODE  6S60-M-F 


FEDI  ;RAL  reserve  SYSTEM 


Swiss 
to  Er  gage 
Acti\  ities 


Bank  Corporation;  Application 
in  Certain  Nonbanking 


pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23  of 
the  Board's  Regulation  Y  (12  CFR 
225.23).  throu^  its  wholly  owned 
subsidiary,  SBC  Government  Securities, 
Inc.,  New  York,  New  York  (Company), 
to  acquire  substantially  all  the  assets 
and  certain  of  the  liabilities  of  O'Connor 
&  Associates,  Chicago.  Illinois  (OCA), 
and  to  engage  in  the  following 
nonbanking  activities:^ 


Sm  iss  Bank  Corporation.  Basel, 
Switzerland  (Applicant),  has  applied 


'  Applicant's  proposal  involves,  inter  alia,  the 
consolidation  into  Company  of  certain  activities 
currently  conducted  by  OCA  and  two  of  Applicant's 
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-1.  Underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  (other  than  securities 
issued  by  open-end  investment 
companies),  including  sovereign  debt 
securities,  municipal  revenue  bonds, 
mortgage-related  securities,  consimier 
receivable-related  securities, 
commercial  paper,  corporate  debt 
securities,  conTertible  debt  securities, 
debt  securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations,  preferred 
stock,  common  stock,  American 
Depositary  Receipts,  other  direct  and 
indirect  equity  ownership  interests  in 
corporations  and  other  entities,  and 
options  on  debt  and  equity  securities;^ 

2.  Providing  discount  brokerage 
services,  engaging  in  related  securities 
credit  activities,  and  conducting 
activities  incidental  thereto  such  as 
offering  custodial  services,  individual 
retirement  accounts,  and  cash 
management  services,  pursuant  to  § 
225.25(b)(15)(i)  of  Regulation  Y; 

3.  Providing  full-service  brokerage 
services,  i.e.,  the  discount  brokerage 
activities  speciHed  in  paragraph  2, 
above,  in  combination  with  investment 
advisory  services  permissible  under  § 
225.25(b)(4)  of  Regulation  Y.  pursuant 
to  §  225.25(b)(15)(ii)  of  Regulation  Y; 


wholly  owned  subsidiaries,  SBC  Derivatives.  Inc., 
Chicago.  Illinois  (SBC  Derivatives),  and  SBQ  Swiss 
Bank  Corporation  Investment  Banking  Inc.,  New 
York.  New  York  (SBO).  In  connection  with,  and 
substantially  contemporaneously  with,  this 
transaction.  OCA  proposes  to  acquire  certain  assets 
and  liabilities  of  K  K  gt  Company,  New  York.  New 
York  (KK).  Company,  a  primary  dealer  in 
government  securities,  currently  engages  in  (i) 
underwriting  and  dealing  in  obligations  of  the 
United  States  and  other  obligations  that  slate 
member  banks  of  the  Federal  Reserve  System  are 
authorized  to  underwrite  and  deal  in,  pursuant  to 
$  22S.2S(b)(16)  of  Regulation  Y,  and  (ii)  trading  in 
futures,  options,  and  options  on  futures  with 
respect  to  certain  bank-eligible  securities  and 
money  market  instniments.  See  Swiss  Bank 
Corporation.  77  Federal  Reserve  Bul'otin  759 
(1991).  OCA  engages  in  trading,  for  its  own  account, 
debt  and  equity  securities,  options  on  debt  and 
equity  securities,  and  options  on  stock,  bond,  and 
commodity  indexes.  SEfC  Derivatives  currently 
engages  in  foreign  exchange  options  trading  for  its 
own  account.  See  Swiss  Bank  Corporation.  77 
Federal  Reserve  Bulletin  .126  (1990).  SBQ  currently 
engages  in  various  nonbanking  activities,  including 
underwriting  and  dealing  in  corporate  debt  and 
equity  securities.  KK  currently  engages  in  executing 
securities  transactions  for  third  party  customers. 

The  activities  of  Company  and  SBC  Derivatives 
are  conducted  pursuant  to  section  4(c)(8)  of  the 
BHC  Act.  Applicant  controls  SBQ  pursuant  to  the 
grandfather  provisions  of  section  8(c)  of  the 
International  Banking  Act  of  1976  (12  U.S.C. 
310&(c)).  SBQ  would  cease  to  exist  upon 
consummation  of  this  proposal,  and  Applicant's 
grandfather  rights  relating  to  SBQ  would  thereby 
terminate. 

'  Applicant  also  proposes  that  Company  engage 
in  certain  activities  which  Applicant  maintains  are 
incidental  to  these  proposed  underwriting  and 
dealing  activities,  including  engaging  in  bonds 
borrowed  and  other  securities  lending  transactions. 


4.  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities, 
including  providing  related  advisory 
services; 

5.  Puriiasing  and  selling  all  types  of 
securities  as  a  "riskless  principal"  on 
the  order  of  customers; 

6.  Providing  various  types  of 
investment  and  financial  advisory 
services,  including  provitjing  financial 
and  transaction  advice  regarding  the 
structuring  and  arranging  of  swaps  and 
similar  transactions  (including  swap 
derivative  products)  relating  to  interest 
rates,  currency  rates,  and  economic  and 
financial  indexes,  and  similar 
transactions,  pursuant  to  §  225.25(b)(4) 
of  Regulation  Y; 

7.  Trading  for  its  own  account  in 
futures,  options,  and  options  on  futures 
with  respect  to  certificates  of  deposit 
and  other  money  market  instruments 
eligible  for  investment  by  national 
banks; 

8.  Trading  for  its  own  account  in 
futures,  options,  and  options  on  futures 
with  respect  to  commodity  prices  and 
stock,  bond,  and  commodity  indexes;3 

9.  Engaging  in  the  following  activities 
with  respect  to  swaps  and  swap 
derivative  products:* 

(A)  Intermediating  in  the  international 
swap  markets  by  acting  as  originator 
and  principal  for  interest  rate  swap  and 
currency  swap  transactions; 

(B)  Acting  as  originator  and  principal 
with  respect  to  swap  derivative 
products  relating  to  interest  rate  swap 
and  currency  swap  transactions; 

(C)  Acting  as  agent  or  broker  with 
respect  to  interest  rate  swap  and 
currency  swap  transactions  and  swap 
derivative  products  relating  thereto; 

(D)  Intermediating  in  the  international 
swap  markets  by  acting  as  originator 
and  principal  for  commodity  price  swap 
transactions  and  swap  transactions 
linked  to  stock  and/or  bond  indexes  or 
to  a  hybrid  of  interest  rates  and  such 
indexes; 

(E)  Acting  as  originator  and  principal 
with  respect  to  swap  derivative 
products  relating  to  the  swap 
transactions  described  in  subparagraph 
(D).  above;  and 

(F)  Acting  as  agent  or  broker  with 
respect  to  the  swap  transactions  and 
«wap  derivative  products  described  in 
subparagraphs  (D)  and  (E).  above. 


->  The  specific  contracts  to  be  traded  by  Company 
for  its  own  account  in  conducting  the  activities 
described  in  paragraphs  7  and  8  are  listed  either  (i) 
In  SR  Letter  No.  93-27  (FIS)  (May  21, 1993),  or  (ii) 
in  Appendix  A  attached  hereto.  Applicant  also 
expects  that  Company  will  engage,  in  the  over^he- 
counter  market,  in  options  transactions  based  on 
the  underlying  prices,  indexes,  and  instruments  (or 
the  contracts  referred  to  in  the  preceding  sentence. 

*  For  this  purpose,  the  term  "swap  derivative 
products"  means  caps,  floors,  collars,  and  options 
on  swaps,  caps,  floors,  and  collars. 


10.  Acting  as  a  futures  commission 
merchant  (FCM)  for  nonaffiliated 
persons  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
futures  contracts  and  options  on  futures 
contracts  based  on  bullion,  foreign 
exchange,  government  securities, 
certificates  of  deposit  and  other  money 
market  instruments  that  a  bank  may  buy 
or  sell  in  the  cash  market  for  its  own 
account,  pursuant  to  §  225.25(b)(18)  of 
Regulation  Y;» 

11.  Providing  investment  advice  with 
respect  to  the  purchase  and  sale  of 
futures  contracts  and  options  on  futures 
contracts  described  in  paragraph  10, 
above,  pursuant  to  §  225.25(b)(19)  of 
Regulation  Y; 

12.  Acting  as  a  FCM  for  nonaffiliated 
persons  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
futures  contracts  and  options  on  futures 
contracts  based  on  commodity  prices, 
bonds,  and  stock  and  bond  indexes;^ 

13.  Providing  investment  advice  with 
respect  to  the  purchase  and  sale  of 
futures  contracts  and  options  on  futures 
contracts  described  in  paragraph  12. 
above; 

14.  Trading  for  its  own  account  in 
gold  and  silver  bullion,  bars,  rounds, 
and  coins; 

15.  Trading  for  its  own  account  in 
platinum  coin  and  bullion; 

16.  Trading  for  its  own  account  in 
foreign  exchange  spot,  forward,  futures, 
options,  and  options  on  futures 
transactions;  and 

17.  Making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  or  for  the  account  of  third 
parties,  pursuant  to  §  225.25(b)(1)  of 
Regulation  Y. 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States,  and  plans  to  conduct  the 
activities  on  a  world-wide  basis. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 


>  Applicant  has  propo.s<>d  that  both  Company  and 
SBC  Derivatives  engage  in  the  activities  listed  in 
paragraphs  10  through  13.  Applicant  has  slated  that 
SBC  Derivatives  may  execute  trades  that  will  be 
given-up  at  a  customer's  request  to  an  unaflilialed 
FCM  for  clearance,  and  that  SBC  Derivatives  .nay 
also  engage  in  clearing-only  activities.  Company 
may  conduct  the  proposed  FCM  activities  through 
omnibus  customer  trading  accounts. 

•  The  specific  contracts  with  respect  to  which 
Company  and  SBC  Derivatives  will  conduct  the 
activities  described  in  paragraphs  12  and  13  are 
listed  either  (i)  in  SR  Letter  No.  93-27  (FIS)  (May 
21,  1993).  or  (ii)  in  Appendix  A  attached  hereto. 


managing  or  controlling  banks  as  to  be 
a  proper  incident  thereta"  In 
detennining  whether  a  proposed 
activity  is  closely  relat^  to  banking  for 
purposes  of  the  BHC  Act.  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System.  516  F.2d  1229  P.C  Cir. 
1975).  These  considerations  are 

(1)  Whether  banks  generally  have  in 
fact  provided  the  proposed  services, 

(2J  Whether  banks  generally  provide 
services  that  are  op>erationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and 

(3)  Whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Begarding 
Regulation  Y.  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  certain  of  the  proposed  actl^ties. 
when  conducted  within  the  limitations 
established  by  the  Board  In  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(bMl)  (making,  acquiring, 
and  servicinB  loans  and  other 
extensions  of  credit);  12  CFR 
225.25(b)(4)  and  (15)  (certain 
investment  and  financial  advisory 
services  and  discount  and  fuH-service 
brokerage  activities);  and  12  CFR 
225.25(b)(18)and  (19)  (certain  FCM 
services  and  related  advisory  activities). 

Applicant  also  maintains  that  the 
Board  previously  has  determined  by 
order  that  several  of  the  other  proposed 
activities  when  conducted  within  the 
limitations  established  by  the  Board  in 
its  previous  orders,  are  closely  related  to 
banking,  and,  where  applicable, 
consistent  with  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C  377).  See.  e.g^ 
f.P.  Morgan  &■  Co.  Incorporated,  et  al. 
75  Federal  Reserve  Bulletin  192  (1989). 
affd  sub  nom.  Securities  Industries 
Ass'n  V.  Board  of  Governors  of  the 
Federal  Reserve  System.  900  F.2d  360 
P.C  dr.  1990).  Order  Approving 
Modifications  to  the  Section  20  Orders. 
75  Federal  Reserve  Bulletin  7S1  (1989). 
Canadian  Imperial  Bank  of  Commerce, 
et  ol.,  76  Federal  Reserve  Bulletin  158 
(1990).  Order  Approving  Modifications 
to  the  Section  20  Orders.  79  Federal 
Reserve  BuUetin  228  (1993).  «Ad 


Supp  ement  to  Order  Approving 
Modi  ications  to  Section  20  Orders,  79 
Fedei  il  Reserve  Bulletin  360  (1993) 
(unde  rwriting  and  dealing  activities); 
Bank  rs  Trust  New  York  Corporation, 
75  Fe  ieral  Reserve  Bulletin  829  (1989) 
(privf  te  placement  and  riskless 
princ  pal  activities);  Swiss  Bank 
Corpi  ration,  77  Federal  Reserve 
Bull©  in  759  (19G1)  (trading  for  own 
accou  nt  in  futures,  options,  and  options 
on  fui  ures  contracts  based  on  U.S. 
gover  iment  securities  and  certain 
mone  i  market  instruments);  The  Sanwa 
BankJLimited.  77  Federal  Reserve 
Bulletin  64  (1990)  (intermediation, 
origin  Btion,  principal,  agent,  and 
broke  -age  activities  related  to  interest 
rate  ff  vap  and  currency  swap 
\iaxist  ctions  and  swap  derivative 
prodv  cts  related  thereto);  Midland 
Bank,  PLC,  76  I^ederal  Reserve  Bulletin 
860  (:  990)  (trading  for  own  account  in 
gold  «nd  silver  bullion,  bars,  rounds, 
and  o  )ins);  The  Long-Term  Credit  Bank 
ofjaf  an.  Limited,  74  Federal  Reserve 
Bulle  in  573  (1988)  (trading  for  own 
accou  [)t  in  foreign  exchange);  and  The 
Long-  Term  Credit  Bank  of  Japan, 
Limit  d,  79  Federal  Reserve  Bulletin  347 
(1993  (trading  for  own  account  in 
fbreig  i  exchange  forward,  futtires, 
optio]  IS,  and  options  on  futures 
tran»  ctions).  See  also  SR  Letter  Na  93- 
27  (Fl  S)  (May  21. 1993)  (listing  various 
fiitun  s,  options,  and  options  on  futures 
contn  cts  previously  approved  by  order 
or  reg  ilation  for  FC^  services  and 
relate  1  advisory  activities). 

Ap  ilicant  maintains  that  Company 
will  c  }nduct  the  foregoing,  previously 
apprc  i^  activities  in  conformity  with 
the  a  nditions  and  limitations 
establshed  by  the  Board  in  prior  cases. 

Applicant  further  states  that  the  Board 
has  m  It  previously  approved,  as  closely 
relate  i  to  banking  within  the  meaning 
of  the  BHC  Act.  some  or  all  of  the 
activi  ies  described  in  paragraphs  7, 8, 
9(D).  1(E),  9{E).  12, 13.  and  15.  above. 
Appli  :ant  maintains,  however,  that  all 
of  the  »  proposed  activities  are  closely 
relate  I  to  banking. 

Wit  1  respect  to  the  proposal  for 
Corop  my  to  trade  for  its  own  account  in 
various  mtures.  options,  and  options  on 
futuras  transactions  based  on  certlGcates 
of  del  °^^  ^^^  other  money  market 
instru  nents  eligible  for  investment  by 
natioi  al  banks.  Applicant  maintains 
that  tAe  Board  has  previously 
deten  lined  that  trading  in  derivative 
instru  nents  which  re{Hesent  the  right  to 
purcfa  ise  or  sell  bank-ehgible  securities 
is  ck>!  ety  related  to  banking.  See  Swiss 
Bank  kvporaticm.  77  Federal  Reserve 
Bullei  n  759  (1991)  approving  such 
tredin  { for  instruineot*  based  on  US. 


government  securities  and  certain 
money  market  instruments). 

AppUcant  also  proposes  that 
Company  trade  for  its  own  account,  for 
purposes  other  than  hedging,  in  futures, 
options,  and  options  on  futures 
contracts  based  on  commodity  prices 
and  stock,  bond,  and  commodity 
indexes.  With  respect  to  this  aspect  of 
the  proposal,  AppUcant  maintains  that 
the  New  York  State  Banking  Department 
(NYSBD)  and  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  have 
permitted  banks  under  their  respective 
jurisdictions  to  engage  in  these 
activities,  subject  to  certain  limitations. 
In  this  regard.  Applicant  also  states  that 
over-the-counter  options  contracts 
entered  into  by  Company  would 
represent  a  form  of  financial 
intermediation  of  the  type  in  which 
banks  have  traditionally  engaged. 
Applicant  also  maintains  that 
Company's  portfolio-wide  hedging 
methodolo^  is  consistent  with  the 
limitations  the  NYSBD  and  the  OCC 
have  placed  upon  trading  in  exchange- 
traded  derivative  instruments. 
Applicant  also  argues,  inter  alia,  that 
Company  needs  to  be  able  to  trade  in 
these  contracts  in  order  to  manage 
commodity-based  risks  that  may  arise 
from  its  dealing  in  seciulties  of  issuers 
with  commodity  price  exposure. 

With  respect  to  the  swap-related 
activities  that  have  not  previously  been 
determined  to  be  closely  related  to 
banking.  Applicant  states  that  the 
NYSBD  and  the  OCC  have  permitted 
banks  under  their  respective 
jurisdictions  to  engage  in  commodity- 
based  swap  activities,  and  that  the 
NYSBD  has  permitted  banks  to  offer 
swaps  linked  to  financial  or  economic 
indexes.  Applicant  also  states  that  the 
Board  has  recognized,  in  an 
interpretation  of  the  Board's  Regulation 
H.  that  banks  are  engaged  as  prUidpai 
or  broker  in  swap  transacticms  based  on 
commodity  prices,  stock  and  bond 
indexes,  and  hybrids  of  such  indexes 
and  interest  rates.  See  12  CFR  208.128. 
In  addition.  Apphcant  maintains  that 
these  types  of  swap  transactions,  like 
interest  rate  and  currency  swaps,  are  a 
form  of  the  financial  intermediation 
services  traditionally  offered  by  banks. 

Applicant  also  proposes  that 
Company  and  SBC  Derivatives  engage  in 
FCM  activities  and  provide  related 
advisory  services  with  respect  to  futures 
contracts  and  options  on  futures 
contracts  based  mi  commodity  prices, 
bonds,  end  stock  and  bond  indmes. 
Applicant  states  that  the  Board  has 
prevtously  determined  bv  order  that 
oniering  F04  and  related  advisory 
servicM  with  raspect  to  certain  futures 
cxwtracls  and  aptioDS  oo  fnturas 
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contracts  based  on  bonds  and  stock  and 
bond  indexes  is  an  activity  closely 
related  to  banking.  See  generally  SR 
Letter  No.  93-27  (HS)  (May  21. 1993) 
(listing  various  futures,  options,  and 
options  on  futures  contracts  previously 
approved  by  order  or  regulation  for  FCM 
services  and  related  advisory  activities). 
Applicant  maintains  that  the  bond-  and 
index-based  futu)«s  contracts  and 
options  on  futures  contracts  in  this 
pro[>osal  which  have  not  previously 
been  approved  by  the  Board  are 
substantially  similar  to  those  which 
have  been  so  approved.  With  respect  to 
the  proposed  instruments  based  on 
commodity  prices.  Applicant  states  that 
the  OCC  has  permitted  national  banks  to 
execute  and  clear  such  contracts. 
Applicant  also  maintains  that  the 
reasons  justifying  Company's  trading  in 
such  contracts  for  its  own  account 
should  apply  equally  to  Company's  and 
SBC  Derivatives'  engaging  in  execution, 
clearance,  and  advisory  activities  with 
respect  to  such  contracts.  Applicant 
further  states  that  providing  these 
services  with  respect  to  commodity- 
based  contracts  is  functionally 
equivalent  to  providing  such  services 
with  respect  to  financial  futures  and 
options  on  futures  contracts.  Applicant 
also  notes  that  the  clearing  function  of 
an  FCM  is  a  form  of  extending  credit,  a 
primary  banking  function. 

With  respect  to  its  proposal  that 
Company  trade  for  its  own  account -in 
platinum  coin  and  bullion.  Applicant 
states  that  the  NYSBD  and  the  OCC  have 
approved  this  activity  for  banks  under 
their  respective  jurisdictions.  Applicant 
also  maintains  that  the  Board  has 
approved  under  section  4(c)(8)  of  the 
BHC  Act  the  purchase  and  sale  of 
platinum  coins,  under  limited 
circumstances.  See  Standard  Chartered 
PLC.  76  Federal  Resene  Bulletin  681 
(1990).  Applicant  also  states  that  the 
Board  has  approved,  under  Regulation  K 
(12  CFR  part  211),  trading  in  platinum 
by  bank  holding  company  subsidiaries 
located  outside  the  United  States.  See 
f.P.  Morgan  &■  Co.  Incorporated,  76 
Federal  Reserve  Bulletin  552  (1990). 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 


Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  competition 
and  enable  Company  to  offer  its 
customers  a  broader  range  of  products. 
In  addition.  Applicant  states  that  the 
proposed  activities  will  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
D.C.  20551,  not  later  than  March  14, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  Thi,s 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  15, 1994. 

Jennifer  J.  JohiLson, 

Associate  Secretary  of  the  Board. 

Appendix  A 

Chicago  Mercantile  Exchange 

FT-SE  100  Share  Index  Futures,  and  options 

thereon 

Standard  &  Poor's  Midcap  400  Index  Futures. 

and  options  thereon 

Russell  2000  Stock  Price  Index  Futures,  and 

options  thereon 

British  Pound  Rolling  Spot  Futures,  and 

options  thereon 

Commodity  Exchange.  Inc. 

Eurotop  100  Index  Futures,  and  options 
thereon 

Mercado  de  Futures  Financieros,  S.A. 
Spanish  Peseta/Deutsche  Mark  Futures 
Spanish  Peseta/U.S.  Dollar  §|^ures 


Mibor  ^90  Futures 
Mibor  '90  Options 

Montreal  Stock  Exchange 

One-Month  Canadian  Bankers'  Acceptance 

Futures 

Three-Month  Canadian  Bankers'  Acceptance 

Futures 

London  International  Financial  Futures 
Exchange 

Spanish  Government  Bond  (Bonos)  Futures 
Three-Month  Eurolira  Interest  Rate  Futures 
Italian  Goverament  Bond  (BTP)  Futures,  and 
options  thereon 

New  York  Mercantile  Exchange 

Light  Sweet  Crude  Oil  Futures,  and  options 

thereon 

New  York  Harbor  Unleaded  Gasoline 

Futures,  and  options  thereon 

Heating  Oil  Futures,  and  options  thereon 

Natural  Gas  Futures,  and  options  thereon 

(FR  Doc.  94-3974  Filed  2-22-94;  8:45  am) 
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Cardinal  Bancshares,  Inc.,  Lexington, 
Kentucky;  Application  to  Engage  in 
NonlMnMng  Activities 

Cardinal  Bancshares,  Inc.,  Lexington, 
Kentucky  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23(a)(3)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  through 
its  indirect  subsidiary.  Mutual  Service 
Corporation.  Somerset,  Kentucky 
(Company),  in  securities  brokerage 
activities  pursuant  to  section 
225.25(b)(15)  of  Regulation  Y,  and  to  act 
as  riskless  principal  in  buying  and 
selling  in  secondary  market  trading  all 
types  of  securities  on  the  order  of 
investors.  Applicant  proposes  that 
Company  enter  into  an  arrangement 
with  Compulife  Investor  Services,  Inc.. 
Richmond,  Virginia  (Compulife), 
whereby  joint  employees  of  Company 
and  Compulife  will  conduct  the 
proposed  activities  at  branches  of 
Applicant's  thrift  subsidiary.  Mutual 
Federal  Savings  Bank.  Somerset, 
Kentucky.  These  activities  will  be 
conducted  throughout  the  United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  th&t  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  The  Board 
previously  has  approved  the  proposed 
riskless  principal  activities,  and 
Applicant  has  stated  that  it  will  conduct 
these  activities  using  the  same  methods 


and  procedures  and  subject  to  the 
prudential  limitations  established  by  the 
Board  in  its  previous  orders.  See  }.P. 
Morgan  ^  Company  Incorporated,  76 
Federal  Reserve  Bulletin  28  (1990);  and 
Bankers  Trust  New  Y'ork  Corporation, 
75  Federal  R-^scne  Bulietin  829  (1989). 
,\ny  com.-nsnts  or  requests  for  hearing 
should  bi)  submitted  in  WTiting  and 
rt-ceived  by  William  W.  Wiles, 
Secretary.  Beard  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20S31,  not  later  than  March  18, 
1994.  Any  request  for  a  bearing  on  this 
application  must,  as  required  by  section 
262.3(e>  of  the  Board's  Rules  of 
Procedu/e  {12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  perty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reser\e  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Resc.-ve 
System.  February  16, 1994. 

lenniier  |.  Johnson, 

Associo'.e  SecTftary  of  the  Board. 
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FEDERAL  TRADE  COMMISSION 
[Docket  No.  911  0022] 

American  Society  of  Interpreters;  and 
The  American  Association  of 
Language  Specialists;  Proposed 
Consent  Agreements  With  Analysis  To 
Aid  Public  Conftment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  z.i\d  unfair 
methods  of  competition;  the  two 
cons.?nt  agreements,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  two 
professional  associations  cf  interpreters, 
ba<:ed  in  Washingto.a,  DC,  bora  fixing  or 
otherwise  interfering  with  any  form  of 
price  or  fee  competition  among  language 
speciahsts  in  the  future. 
0ATE3:  Comments  must  be  received  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Ofrice  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
y\ venue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATKIN  CONTACT: 


Michael  McNeely,  FTC/S-3308, 
Washing  on,  DC  20580,  (202)  326-2904. 
SUPPLEM  TNTARY  INFORMATKJN:  Pursuant 
to  sectio  J  6(0  of  the  Federal  Trade 
Commia  ion  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practi  re  (16  CFR  2.34),  notice  is 
hereby  g  ven  that  the  following  two 
consent    greements  containing  consent 
orders  tt  cea.se  and  desist,  having  been 
filed  wit  1  and  accepted,  subject  to  final 
approvo  ,  by  the  Commission,  have  been 
placed  0  i  the  public  record  for  a  period 
of  sixty    iC)  days.  Public  comment  is 
in\  ited.   >uch  comments  or  views  will 
be  consi  ered  by  the  Commission  and 
will  be  a  'ailable  for  inspe<;tioii  and 
copying  ;t  its  principal  office  in 
accordai  ce  with  §4.9(b)(6)(ii)  of  the 
Commis  ion's  Rules  of  Practice  (16  CFR 


4.9(b)(6) 


ii)). 


Agreenu  nt  Containing  Consent  Order 
To  Ceas«  and  Desist 
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i^atter  of  American  Society  of 
,  a  corporation. 

"  Trade  Commission 
itiated  an  investigation  of 
s  and  practices  of  the 
Society  of  Interpreters,  a 
,  and  it  now  appearing  that 
Society  of  Interpreters, 
r  sometimes  referred  to  as 
"proposed  respondent,"  is 
enter  into  an  agreement 
g  an  order  to  cease  and  desist 
gaging  in  certain  acts  and 
being  investigated, 

agreed  by  and  between 
duly  authorized  officer,  and 
and  counsel  for  the  Federal 
mission  that: 
is  a  corporation  organized, 
nd  doing  business  under  and 
of  the  laws  of  the  District  of 

with  its  offices  and  principal 
business  located  at  Washington, 


he  reby  i 


admits  all  the  jurisdictional 
orth  in  the  draft  of  complaint 


atta  bed. 


ivaives: 

hirlher  procedu.-al  steps; 
requirement  that  the 

's  decision  co.ntain  a 
of  findings  of  fact  and 

of  law; 
rights  to  seek  judicial  review 

to  challenge  or  contest  the 
f  the  order  entered  pursuant  to 

and 
I  claim  under  the  Equal  Access 
Act. 

agreement  shall  not  become 
public  record  of  the 
unless  and  until  it  is 
by  the  Commission.  If  this 
is  accepted  by  the 

it,^p|gether  with  the  draft 


s!  ion 


lus)  ins 


r\  ise 


agre'  ment 


lie 


is<  ion 


of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  tlie 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  ASI  that  the  law  has 
been  violated  as  alleged  in  the  draft  of 
com.plaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  prcposed 
respondent  s  address  as  stated  In  this 
agreement  shall  constitute  Service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terras  of  the  order,  and 
no  egreement.  understanding, 
representation,  or  interpretation  not 
con'.ai.fied  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
resfMjndent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  finaL 


Federal  Register  /  Vol.  59.  No.  36  /  Wednesday.  Fd)ruary  23.  1994  /  Notices 


8629 


Order 


It  is  ordered.  That  for  purposes  of  this 
order,  the  following  definitions  shall 
apply: 

"Respondent"  or  "ASI"  mean 
American  Society  of  Interpreters,  its 
directors,  trustees,  general  assemblies, 
councils,  committees,  working  groups, 
boards,  divisions,  chapters,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  and  assigns. 

"Fees"  means  any  cash  or  non-cash 
charges,  rates,  prices,  benefits  or  other 
compensation  received  or  intended  to 
be  received  for  the  rendering  of 
interpretation,  translation,  or  other 
language  services,  including  but  not 
limited  to,  salaries,  wages, 
transportation,  lodging,  meals, 
allowances,  reimbursements  for 
expenses,  compensation  for  time  not 
worked,  compensation  for  travel  time 
and  preparation  and  study  time, 
cancellation  fees,  and  payments  in  kind. 

"Interpretation"  means  the  act  of 
expressing,  in  oral  form,  ideas  in  a 
language  different  from  an  original 
spoken  statement. 

"Translation"  means  the  act  of 
expressing,  in  written  form,  ideas  in  a 
language  different  from  an  original 
WTiting. 

"Other  language  service"  means  any 
service  that  has  as  an  element  the 
conversion  of  any  form  of  expression 
fix)m  one  language  into  another  or  any 
service  incident  to  or  related  to 
interpretation  and  translation  including 
briefing  or  conference  preparation, 
equipment  rental,  conferences 
organizing,  teleconferencing,  precis 
writing,  supervision  or  coordination  of 
interpreters,  reviewing  or  revising 
translations,  or  providing  recordings  of 
interpretations. 

"Interpreter"  means  one  who 
practices  interpretation. 

"Translator'  means  one  who  practices 
translation. 

"Language  specialist"  means  one  who 
practices  interpretation,  translation,  or 
any  other  language  service. 

"Unbiased"  means  lacking  any 
systematic  errors  that  would  result  from 
the  selection  or  encouragement  of  one 
outcome  or  answer  over  others. 

"Person"  means  any  individual, 
partnership,  association,  company,  or 
corporation,  and  includes  any  trustee, 
receiver,  assignee,  lessee,  or  personal 
representative  of  any  person  herein 
defined. 

// 

It  is  further  ordered.  That  respondent, 
directly  or  indirectly,  or  through  any 
person,  corporation,  or  other  device,  in 


or  in  connection  with  its  activities  in  or 
afliecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  cease  and  desist  from: 

A.  Creating,  formulating,  compiling, 
distributing,  pubUshing,  recommending, 
suggesting,  encouraging  adherence  to, 
endorsing,  publishing  letters  or  articles 
supporting,  or  authorizing  any  list  or 
schedule  of  fees  for  interpretation, 
translation,  or  any  other  langiiage 
service,  including  but  not  Umited  to  fee 
reports,  fee  guidelines,  suggested  fees, 
proposed  fees,  fee  sheets,  standards  fees, 
or  recommended  fees; 

B.  Entering  into,  adhering  to,  or 
maintaining  any  contract,  agreement, 
understanding,  plan,  program, 
combination,  or  conspiracy  to  construct, 
fix,  stabilize,  raise,  maintain,  or 
otherwise  interfere  with  or  restrict  the 
fees  for  interpretation,  translation,  or 
other  language  services; 

C.  Suggestmg  urging,  encouraging, 
recommending,  or  attempting  to 
persuade  in  any  way  interpreters, 
translators,  or  other  language  specialists 
to  charge,  pay,  file,  or  adhere  to  any 
existing  or  proposed  fee,  or  otherwise  to 
charge  or  refrain  fix>m  charging  any 
particular  fee; 

D.  For  a  period  often  (10)  years  after 
the  date  this  order  becomes  final, 
continuing  a  meeting  of  interpreters, 
translators,  or  other  language  specialists, 
after  (1)  any  person  makes  a  statement, 
addressed  to  or  audible  to  the  body  of 
the  meeting,  concerning  the  fees 
charged  or  proposed  to  be  charged  for 
interpretation,  translation,  or  any  other 
language  service  and  ASI  fails  to  declare 
such  statement  to  be  out  of  order,  (2) 
any  person  makes  two  such  statements 
and  ASI  fails  to  eject  him  or  her  from 
the  meeting,  or  (3)  two  people  make 
such  statements; 

E.  Prohibiting,  restricting,  regulating, 
impeding,  declaring  unethical, 
interfering  with,  or  advising  against  any 
form  of  price  competition,  including  but 
not  limited  to  ofiiering  to  do  work  for 
less  remuneration  that  a  specific 
competitor,  undercutting  a  competitor's 
actual  fee,  offering  to  work  for  less  than 
a  customer's  announced  fee,  advertising 
discounted  rates,  or  accepting  any 
particular  lodging  or  travel 
arrangements; 

F.  Discouraging,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
accepting  hourly  fees,  half-day  fees, 
weekly  fees,  or  fees  calculated  on  other 
than  a  full-day  basis;  and 

C.  Discouraging,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
performing  services  free  of  charge  or  at 
a  discount,  or  from  paying  their  own 


travel,  lodging,  meals,  or  other 
expenses. 

Provided  That,  nothing  contained  in 
this  Paragraph  n  shall  prohibit 
respondent  from: 

1.  Compliance  or  distributing  accurate 
aggregate  historical  market  information 
concerning  past  fees  actually  charged  in 
transactions  completed  no  earlier  than 
three  (3)  years  after  the  date  this  order 
becomes  final,  provided  that  such 
information  is  complied  and  presented   ' 
in  an  unbiased  and  nondeceptive 
manner  that  maintains  the  anonymity  of 
the  parties  to  the  transactions: 

2.  Collecting  or  publishing  accurate 
and  otherwise  publicly  available  fees 
paid  by  governmental  and 
intei^ovemmental  agmcies,  if  such 
publication  states  the  qualifications  and 
requirements  to  be  eligible  to  receive 
such  fees;  or 

3.  Continuing  a  meeting  following 
statements  concerning  historical, 
governmental,  or  intergovernmental  fees 
that  are  made  in  order  to  undertake  the 
activities  permitted  in  Paragraph  n.l 
and  n.2.  of  this  order. 

HI 

It  is  further  ordered  That,  respondent 
shall  clearly  and  conspicuously  state  the 
following  in  any  publication  of  fees 
made  pursuant  to  Paragraphs  n.l  and 
II.2  of  this  order 

By  order  of  the  Federal  Trade  Commission, 
ASI  is  prohibited  bx>m  recommending, 
suggesting,  or  enforcing  fees.  Under  United 
States  Law,  interpreters  and  other  language 
specialists  must  unilaterally  and 
independently  determine  their  own  fees. 

IV 

It  is  further  ordered.  That  respondent, 
directly  or  indirectly,  or  through  any 
person,  corporation,  or  other  device,  in 
or  in  connection  with  its  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  cease  and  desist  from 
entering  into,  adhering  to,  or 
maintaining  any  contract,  agreement, 
understanding,  plan,  program, 
combination,  or  conspiracy  to: 

A.  Limit,  restrict,  or  mandate  the 
length  of  time  that  interpreters, 
translators,  or  other  language  specialists 
work  in  a  given  period,  or  for  which 
they  are  paid  for  preparation  or  study; 
or 

B.  Limit,  restrict,  or  mandate  the 
number  of  interpreters,  translators,  or 
other  language  specialists  used  for  a 
given  job  or  type  of  job. 

Provided  Tnat,  nothing  contained  in 
Paragraph  IV  of  this  order  shall  prohibit 
respondent  fix»m  providing  information 
or  its  nonbinding  and  non-coercive 
views  concerning  the  hours  of  work  or 
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preparation  or  the  number  of  language 
specialists  used  for  types  of  jobs. 


ft  is  further  ordered.  That  respondent 
shall,  within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  amend  its 
Code  of  Professional  Standards  and  all 
Professional  Guidelines,  including  those 
found  in  the  annual  Membership  List  of 
ASI,  and  all  appendices  to  conform  to 
the  requirements  of  Paragraphs  II  and  IW 
of  this  order  and  amend  its  bylaws  to 
require  each  member,  chapter,  or  other 
subdivision,  to  observe  the  provisions  of 
Paragraphs  11  and  IV  of  this  order. 

V7 

ft  is  further  ordered.  That  respondent 
shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  distribute 
to  each  ASI  member,  affiliate,  chapter, 
organizational  subdivision,  or  other 
entity  associated  directly  or  indirectly 
with  ASI,  copies  of:  (1)  This  order,  (2) 
the  accompanying  complaint,  (3) 
appendix  A  to  this  order,  (4)  and  any 
document  that  ASI  revises  pursuant  to 
this  order,  with  the  exception  of  the 
annual  Membership  List;  and 

B.  Within  one-hundred  eighty  (180) 
days  after  the  date  this  order  becomes 
final,  distribute  copies  of  the  annual 
Membership  List  as  revised  pursuant  to 
this  order;  and 

C.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
distribute  to  all  new  ASI  officers.  . 
directors,  and  members,  and  any  newly 
created  affiliates,  chapters,  or  other 
organizational  subdivisions,  within 
thirty  days  of  their  admission,  election, 
appointment,  or  creation,  a  copy  of:  (1) 
This  order,  (2)  the  accompanying 
complaint,  (3)  appendix  A  to  this  order, 
and  (4)  any  document  that  ASI  revises 
pursuant  to  this  order. 

VII 

It  is  further  ordered.  That  respondent 
shall: 

A.  Within  ninety  (90)  days  after  the 
date  this  order  becomes  final,  and 
annually  for  three  (3)  years  thereafter  on 
the  anniversary  of  the  date  this  order 
becomes  final,  file  with  the  Secretary  of 
the  Federal  Trade  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which 
respondent  has  complied  and  is 
complying  with  this  order,  and  any 
instances  in  which  respondent  has 
taken  any  action  within  the  scope  of  the 
provisos  in  Paragraphs  II.l  or  II.2  or  11.3 
of  this  order: 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final,  notify 
and  provide  copies  to  the  Federal  Trade 


Com  iiission  staff,  within  thirty  (30) 
days  of  any  fee  reports,  fee  lists,  fee 
sche  iules,  fee  guidelines  or  similar 
mate  rials  produced  by  or  for  any 
assoi  iation  that  come  into  respondent's 
poss  tssion; 

C.  ^or  a  period  of  five  (5)  years  after 
the  <  ate  this  order  becomes  final, 
colle  ::t,  maintain  and  make  available  to 
the  I  ederal  Trade  Commission  staff  for 
insp  iction  and  copying:  records 

adec  Liate  to  describe  in  detail  any  action 
take  I  in  connection  with  the  activities 
cove  -ed  in  this  order;  all  minutes, 
recoi  ds,  reports  or  tape  recordings  of 
meei  ings  of  the  Board  General 
Asse  mbly,  and  all  chapters,  committees, 
subcommittees,  working  groups,  or  any 
other  organizational  subdivisions  of 
ASI:  and  all  ASI  mailings  to  the  ASI 
Boai  i  or  general  membership^ 

D.  For  a  period  of  three  (3)  years  after 
the  {  ate  this  order  becomes  final, 
prov  de  copies  to  the  Federal  Trade 
Com  nission,  within  thirty  (30)  days  of 
its  a<  option,  of  the  text  of  any 

amei  dment  to  the  ASI  Bylaws,  ASI 
Profi  ssional  Guidelines,  ASI  Code  of 
Prof  ssional  Standards,  ASI  Yearbook 
Profi  ssional  Guidelines,  and  any  new 
rule! ,  regulations  or  guidelines  of 
resp  mdent;  and 

E.  Motify  the  Federal  Trade 

Com  nission  at  least  thirty  (30)  days 
prioi  to  any  proposed  change  in 
resp  mdent.  such  as  dissolution  or 
reor  anization  of  itself  or  any  chapter, 
divi  ion,  or  of  any  proposed  change 
resu  ting  in  the  emergence  of  a 
succ  jssor  corporation  or  association,  or 
any  )ther  change  in  the  corporation  or 
asso  nation  that  may  affect  compliance 
obli  ations  arising  out  of  this  order. 

App  indix  A 

(Dat  i] 

Ann  juncement 

Tl  e  American  Society  of  Interpreters 
("A!  I")  has  entered  into  a  consent 
agre  tment  with  the  Federal  Trade 
Corr  mission.  Pursuant  to  this  consent 
agreement,  the  Commission  issued  an 

on  (Date]  that  prohibits  ASI, 
including  its  chapters,  committees,  or 

izational  subdivisions,  fi-om: 

Creating,  distributing,  authorizing, 
or  endorsing  any  list  or  schedule  of  fees 
or  o  her  charges  for  interpretation, 
tran  Iation,  or  other  language  services; 
(2  Entering  into,  or  maintaining  any 
agre  tment,  plan,  or  program,  to 
con<  truct,  fix,  stabilize,  raise,  maintain, 
otherwise  interfere  with  the  fees  or 

charges  for  interpretation, 
tran  Iation.  or  other  language  services; 

(3  Suggesting,  recommending,  or 
enc(  uraging,  in  any  way,  interpreters, 
tran  lators,  or  other  language  specialists 


order 
incl' 

T 


or 
other 


iai 


that  charge,  adhere  to.  or  refirain  from 
chareing  any  existing  or  proposed  fee; 

(4rFor  a  period  of  ten  (lO)  years  after 
the  date  this  order  becomes  final, 
continuing  a  meeting  after  (a)  Any 
person  m^es  a  statement  to  the  body  of 
the  meeting,  concerning  the  fees 
charged  or  proposed  to  be  charged  for 
interpretation,  translation,  or  any  other 
language  service  and  ASI  fails  to  declare 
such  statement  to  be  out  of  order,  (b) 
any  person  makes  two  such  statements 
and  ASI  fails  to  eject  him  or  her  from 
the  meeting,  or  (c)  two  people  make 
such  statements; 

(5)  Prohibiting,  restricting,  regulating, 
or  advising  against  any  form  of  price 
competition  among  its  members  or  other 
interpreters,  translators,  or  other 
language  specialists,  including 
undercutting  a  competitor's  actual  fee  or 
a  customer's  announced  fee,  advertising 
discounted  rates  or  accepting  any 
particular  lodging  or  travel 
arrangements; 

(6)  Discouraging,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
accepting  hourly  fees,  weekly  fees,  or 
fees  calculated  on  other  than  a  full-day 
basis;  and 

(7)  Discouraging,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
performing  services  free  of  charge  or 
from  paying  their  own  travel,  lodging, 
meals,  or  other  expenses. 

In  addition,  the  order  prohibits  ASI 
from  maintaining  any  agreement, 
understanding,  plan  or  program  to: 

(1)  Limit,  restrict,  or  mandate  the 
length  of  time  that  interpreters, 
translators,  or  other  language  specialists 
work  in  a  given  period,  or  for  which 
they  are  paid  for  preparation  or  study; 
or 

(2)  Limit,  restrict,  or  mandate  the 
number  of  interpreters,  translators,  or 
other  language  specialists  hired  for  a  job 
or  type  of  job. 

Under  the  order,  "fees"  are  defined  to 
include  all  cash  or  non-cash  charges, 
rates,  benefits,  or  other  compensation 
for  interpretation,  translation  or  other 
language  services,  including  but  not 
limited  to,  lodging,  meals,  subsistence 
and  travel  allowances,  reimbursements 
for  expenses,  cancellation  fees,  and 
compensation  for  time  not  worked, 
travel  time  or  briefing  time.  "Language 
specialist"  means  one  who  performs 
"other  language  services,"  which  are 
defined  to  refer  to  any  services  that 
involve  the  conversion  of  any  form  of 
expression  from  one  language  into 
another  or  any  services  incident  to  or 
related  to  interpretation  and  translation. 
Consequently,  when  the  order  mentions 
"language  specialists,"  it  includes 
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anyone  who  rents  equipment,  organizes 
conferences,  performs  teleconferencing 
or  precis  writing,  supervises  or 
coordinates  interpreters,  reviews  or 
revises  translations,  or  provides 
recordings  of  interpretations. 

Further,  under  the  order.  ASI  must 
amend  its  Code  of  Professional 
Standards.  Professional  Guidelines,  and 
Yearbook  Professional  Guidelines  to 
conform  to  the  requirements  of 
Paragraphs  11  and  IV  of  the  attached 
order,  which  are  summarized  above. 
ASI  must  also  amend  its  bylaws  to 
require  each  member,  chapter,  and 
organizational  subdivision  to  observe 
the  requirements  of  the  order.  In 
addition,  the  order  requires  ASI  to 
provide  to  its  members  and  affiliates 
and  to  the  Federal  Trade  Commission 
the  text  of  each  amendment  to  the  ASI 
Bylaws,  the  ASI  Code  of  Professional 
Standards,  and  all  ASI  Professional 
Guidelines,  including  those  foimd  in  the 
ASI  Membership  Lists,  and  the  texts  of 
any  new  rules,  regulations  or  guidelines. 
The  order  also  requires  that,  within 
thirty  days  after  obtaining  them,  ASI 
must  provide  to  the  Federal  Trade 
Commission  copies  of  all  lists  of  fees 
that  have  been  produced  by  any 
associations  and  come  into  ASI's 
possession. 

We  note,  however,  that  ASI  will  be 
permitted  to  compile  and  distribute 
accurate  aggr^ate  historical  market 
information  concerning  past  fees  that 
were  actually  charged  no  earlier  than 
three  years  after  this  order  becomes 
final,  if  presented  in  an  unbiased  and 
nondeceptive  manner  that  maintains  the 
anonymity  of  the  parties  to  the 
transactions  underlying  such  reports. 
Similarly,  the  order  does  not  prohibit 
ASI  from  collecting  and  publishing 
accurate  publicly  available  information 
on  fees  paid  by  governmental  and 
intergovernmental  agencies  if  such 
publication  states  the  qualifications  and 
requirements  for  such  fees.  With  any 
publication  of  fees  permitted  by  the 
order,  ASI  must  include  a  statement  that 
it  is  prohibited  frx>m  recommending  fees 
and  that  interpreters  must 
independently  determine  their  own 
fees.  In  addition,  the  order  states  that  it 
does  not  prohibit  ASI  from  providing 
information  or  its  nonbinding  and  non- 
coercive views  concerning  the  hours  of 
work  or  preparation  or  the  number  of 
language  specialists  used  for  a  type  of 
job. 


For  more  specific  information, 
members  should  refer  to  the  FTC  order 
itself,  which  is  enclosed. 
Counsd, 
Americxin  Society  of  Interpnters. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  the  American  Association 
of  Language  Specialists,  a  coiporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The 
American  Association  of  Language 
Specialists,  a  corporation,  and  it  now 
appearing  that  The  American 
Association  of  Language  Specialists, 
hereinafter  sometimes  referred  to  as 
"TAALS"  or  "proposed  respondent."  is 
Milling  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
fitjm  engaging  in  certain  acts  and 
practices  being  investigated, 

ft  is  hereby  agreed  by  and  between 
TAALS.  by  its  duly  authorized  officer, 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  TAALS  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  District  of 
Colimibia,  with  its  offices  and  principal 
place  of  business  located  at  1000 
Connecticut  Avenue  NW.,  Washington. 
DC  20036. 

2.  TAALS  admits  all  the  jurisdictional 
facts  set  forth  in  the  draft  of  complaint 
here  attached. 

3.  TAALS  waives: 

(a)  Any  further  procedure  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 


5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  TAALS  that  the  law 
has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Cemmission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  beccnne  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
vnll  be  required  to  file  one  or  mora 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  final. 

Order 


ft  is  ordered.  That  for  purposes  of  this 
order,  the  following  definitions  shall 
apply: 

"Respondent"  or  "TAALS"  mean  Tht 
American  Association  of  Language 
Specialists,  its  directors,  trustees, 
general  assemblies,  councils, 
committees,  working  groups,  boards, 
divisions,  chapters,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  and  assigns. 

"Fees"  means  any  cash  or  non-cash 
charges,  rates,  prices,  benefits  or  other 
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compensation  received  or  intended  to 
be  received  for  the  rendering  of 
interpretation,  translation,  or  other 
language  services,  including  but  not 
limited  to.  salaries,  wages, 
transportation,  lodging,  meals, 
allowances  (including  subsistence  and 
travel  allowances),  reimbursements  for 
expenses,  cancellation  fees, 
compensation  for  time  not  worked, 
compensation  for  travel  time  and 
preparation  or  study  time,^  cancellation 
fees,  and  payrnents  in  kind. 

"Cancellation  fee"  means  any  fee 
intended  to  compensate  for  the 
termination,  cancellation  or  revocation 
of  an  understanding,  contract, 
agreement,  oflier,  pledge,  assurance, 
opportunity,  or  expectation  of  a  job. 

"Interpretation"  means  the  act  of 
expressing,  in  oral  form,  ideas  in  a 
language  different  from  the  language 
used  in  an  original  spoken  statement. 

"Translation"  means  the  act  of 
expressing,  in  written  form,  ideas  in  a 
language  different  from  the  language 
used  in  an  original  writing. 

"Other  language  service"  means  any 
service  that  has  as  an  element  the 
conversion  of  any  form  of  expression 
from  one  language  into  another  or  any 
service  incident  to  or  related  to 
interpretation  or  translation,  including 
briefing  or  conference  preparation, 
equipment  rental,  conference 
organizing,  teleconferencing,  precis 
writing,  supervision  or  coordination  of 
interpreters,  reviewing  or  revising 
translations,  or  providing  recordings  of 
interpretations. 

"Interpreter"  means  one  who 
practices  interpretation. 

"Translator'  means  one  who  practices 
translation. 

"Language  specialist"  means  one  who 
practices  interpretation,  translation,  or 
any  other  language  service. 

"Unbiased"  means  lacking  any 
systematic  errors  that  would  result  from 
the  selection  or  encouragement  of  one 
outcome  or  answer  over  others. 

"Person"  means  any  individual, 
partnership,  association,  company,  or 
corporation,  and  includes  any  trustee, 
receiver,  assignee,  lessee,  or  personal 
representative  of  any  person  herein 
defined. 

// 

It  is  further  ordered.  That  respondent, 
directly  or  indirectly,  or  through  any 
person,  corporation,  or  other  device,  in 
or  in  connection  with  its  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  cease  and  desist  from: 

A.  Creating,  formulating,  compiling, 
distributing,  publishing,  recommending, 
suggesting,  encouraging  adherence  to, 
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end  >rsing,  or  authorizing  any  list  or 
sch(  dule  of  fees  for  interpretation, 
tran  ilation.  or  any  other  language 
serv  ce,  including  but  not  limited  to  fee 
gui<  elines,  suggested  fees,  proposed 
fees^  fee  sheets,  standard  fees,  or 
recqrnmended  fees; 

Bj  Entering  into,  adhering  to.  or 
maintaining  any  contract,  agreement, 
und  irstanding,  plan,  program, 
coir  lination,  or  conspiracy  to  construct, 
Hx,  itabilize,  standardize,  raise, 
mai:  itain,  or  otherwise  interfere  with  or 
rest  ict  fees  for  interpretation, 
tran  ilation,  or  other  language  services; 

C  Suggesting,  urging,  encouraging, 
recc  mmending.  or  attempting  to 
pen  uade  in  any  way  interpreters, 
tran  ilators,  or  other  language  specialists 
to  c  large,  pay,  offer,  or  adhere  to  any 
exis  ing  or  proposed  fee,  or  otherwise  to 
chai  ge  or  refrain  from  charging  any 
part  cular  fee; 

D  For  a  period  of  ten  (10)  years  after 
the  late  this  order  becomes  Hnal, 
con^  inuing  a  meeting  of  interpreters, 
tran  ilators.  or  other  language  specialists, 
aftei  (1)  any  person  makes  a  statement, 
add  essed  to  or  audible  to  the  body  of 
the  neeting,  concerning  the  fees 
chai  ged  or  proposed  to  be  charged  for 
inte  pretation,  translation,  or  any  other 
lan{  uage  service  and  TAALS  fails  to 
dec  are  such  statement  to  be  out  of 
ord(  r,  (2)  any  person  makes  two  such 
stat(  ments  and  TAALS  fails  to  eject  him 
or  h  3r  from  the  meeting,  or  (3)  two 
peo  >le  make^uch  statements; 

E.  Prohibiting,  restricting,  regulating, 
imp  ;ding.  declaring  unethical, 
inte  fering  with,  or  advising  against  any 
fom  of  price  competition.  Including  but 
not  imited  to  offering  to  do  work  for 
less  remuneration  than  a  specific 
com  petitor,  undercutting  a  competitor's 
actu  al  fee,  offering  to  work  for  less  than 
a  customer's  announced  fee,  advertising 
disc  ounted  rates,  or  accepting  any 
part  cular  lodging  or  travel 
arra  igements; 

F  Advising  against,  restricting,  or 
pro  libiting  interpreters,  translators,  or 
oth(  r  language  specialists  from 
acci  pting  hourly  fees,  half-day  fees, 
weeicly  fees,  or  fees  calculated  or 
payable  on  other  than  a  full-day  basis; 

GJ  Advising  against,  restricting,  or 
pro  libiting  interpreters,  translators,  or 
othi  r  language  specialists  from 
per  irming  services  free  of  charge  or  at 
a  di  K:ount,  or  from  paying  their  own 
trav  }1,  lodging,  meals,  or  other 
exp  inses;  and 

t   Prohibiting,  restricting,  regulating, 
imp  jding,  declaring  unethical, 
inte  'faring  with,  or  advising  against  any 
forr  IS  of  {>ersonal  publicity,  including 
but  lot  limited  to  advertising  by 


interpretera,  translators,  or  other 
language  specialists. 

Provided  that,  nothing  contained  in 
this  Paragraph  II  shall  prohibit 
respondent  from: 

1.  Compiling  or  distributing  accurate 
aggregate  historical  market  information 
concerning  past  fees  actually  charged  in 
transactions  completed  no  earlier  than 
three  (3)  years  after  the  date  this  order 
becomes  final,  provided  that  such 
information  is  compiled  and  presented 
in  an  unbiased  and  nondeceptive 
manner  that  maintains  the  anonymity  of 
the  parties  to  the  transactions; 

2.  Collecting  or  publishing  accurate 
and  otherwise  publicly  available  fees 
paid  by  governmental  and 
intergovernmental  agencies,  if  such 
publication  states  the  qualiHcations  and 
requirements  to  be  eligible  to  receive 
such  fees; 

3.  Continuing  a  meeting  following 
statements  concerning  historical, 
governmental,  or  intergovernmental  fees 
that  are  made  in  order  to  undertake  the 
activities  permitted  in  Paragraphs  n.l 
and  II.2  of  this  order;  or 

4.  Formulating,  adopting, 
disseminating  to  its  organizational 
subdivisions  and  to  its  members,  and 
enforcing  reasonable  ethical  guidelines 
governing  the  conduct  of  its  members 
with  respect  to  advertising,  including 
unsubstantiated  representations,  that 
respondent  reasonably  believes  would 
be  false  or  deceptive  within  the  meaning 
of  section  5  of  the  Federal  Trade 
Commission  Act. 

ni 

It  is  further  ordered  That,  respondent 
shall  clearly  and  conspicuously  state  the 
following  in  any  publication  of  fees 
made  pursuant  to  Paragraphs  n.l  and 
n.2  of  this  order: 

By  order  of  the  Federal  Trade  Commission, 
TAALS  is  prohibited  from  recommending, 
suggesting,  or  enforcing  fees  applicable  in  the 
United  States.  Under  United  States  law, 
interpreters  and  other  language  specialists 
must  unilaterally  and  independently 
determine  their  own  fees. 

IV 

It  is  further  ordered.  That  respondent, 
directly  or  indirectly,  or  through  any 
person,  corporation,  or  other  device,  in 
or  in  connection  with  its  activities  in  or 
afl^ecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  cease  and  disist  from 
entering  into,  adhering  to,  or 
maintaining  any  contract,  agreement, 
understanding,  plan,  program, 
combination,  or  conspiracy  to: 

A.  Limit,  restrict,  or  mandate  the 
length  of  time  that  interpreters, 
translators,  or  other  language  specialists 


woA  in  a  given  period,  or  for  which 
they  are  paid  for  preparation  or  study; 

B.  Limit,  restrict,  or  mandate  the 
number  of  interpreters,  translators,  or 
other  language  specialists  used  for  a 
given  job  or  type  of  job; 

C.  Limit,  restrict,  or  mandate  the 
reimbursement  of  or  payment  to 
interpreters,  translators,  or  other 
language  si}ecialists  for  travel  expenses 
or  time  spent  traveling,  or  otherwise 
prevent  consumers  from  receiving  any 
advantages,  based  on  interpreters', 
translators',  or  other  language 
specialists'  actual  travel  arrangements  or 
geographic  location,  by  restricting, 
requiring  declarations  of,  or  regulating 
the  number  or  duration  of  residences  or 
domiciles  of  members  or  by  other    ■ 
means;  or 

D.  Limit,  restrict,  or  mandate  the 
equipment  used  in  performing 
interpretation,  translation,  or  other 
language  services. 

Pivvided  that,  nothing  contained  in 
Paragraph  IV  of  this  order  shall  prohibit 
respondent  from  providing  information 
or  its  nonbinding  and  noncoercive 
views  concerning  interpretation 
equipment,  the  hours  of  work  or 
preparation,  or  the  number  of  language 
specialists  used  for  types  of  jobs. 

V 

It  is  further  ordered,  That  respondent 
shall,  writhin  thirty  (30)  days  after  the 
date  this  order  becomes  final,  amend  its 
Professional  Code  For  Language 
Specialists  and  all  appendices  to 
conform  to  the  requirements  of 
Paragraphs  II  and  IV  of  this  order  and 
amend  its  bylaws  to  require  each 
member,  chapter,  or  other 
organizational  subdivision,  to  observe 
the  provisions  of  Paragraphs  II  and  IV  of 
this  order. 

VI 

It  is  further  ordered.  That  respondent 
shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  distribute 
to  each  TAALS  member,  affiliate, 
chapter,  organizational  subdivision,  or 
other  entity  associated  directly  or 
indirectly  with  TAALS,  copies  of:  (1) 
This  order,  (2)  the  accompanying 
complaint,  (3)  appendix  A  to  this  order, 
(4)  and  any  document  that  TAALS 
revises  pursuant  to  this  order;  and 

B.  For  a  period  of  ten  years  after  the 
date  this  order  becomes  final,  distribute 
to  all  new  TAALS  officers,  directors, 
and  members,  and  any  newly  created 
affiliates,  chapters,  or  other 
organizational  subdivisions,  vWthin 
thirty  days  of  their  admission,  election, 
appointment,  or  creation,  a  copy  of:  (1) 
Tliis  order,  (2)  the  accompanying 


complaint,  (3)  appendix  A  to  this  order, 
and  (4)  any  document  that  TAALS 
revises  pursuant  to  this  order. 

vn 

It  is  further  ordered.  That  respondent 
shall: 

A.  Within  ninety  (90)  days  after  the 
date  this  order  becomes  final,  and 
annually  for  five  (5)  years  thereafter  on 
the  anniversary  of  the  date  this  order 
becomes  final,  file  with  the  Secretary  of 
the  Federal  Trade  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which 
respondent  has  complied  and  is 
complying  with  this  order,  and  any 
instances  in  which  respondent  has 
taken  any  action  vtrithin  the  scope  of  the 
provisos  in  Paragraphs  n.l,  n.2.  n.3,  or 
n.4  of  this  order; 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
collect,  maintain  and  make  available  to 
the  Federal  Trade  Commission  for 
inspection  and  copying:  Records 
adequate  to  describe  in  detail  any  action 
taken  in  connection  with  the  activities 
covered  in  this  order,  all  minutes, 
records,  reports  or  tape  recordings  of 
meetings  of  the  Council,  General 
Assembly,  and  all  committees, 
subcommittees,  working  groups,  or  any 
other  organizational  subdivisions  of 
TAALS;  and  all  TAALS  mailings  to  the 
TAALS  Council  or  general  membership; 

C  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
provide  copies  to  the  Federal  Trade 
Commission,  within  thirty  (30)  days  of 
its  adoption,  of  the  text  of  any 
amendment  to  the  TAALS  Bylaws, 
TAALS  Professional  Code  for  Language 
Specialists  or  Appendix  thereto. 
Working  Conditions  for  Interpreters, 
Working  Conditions  for  Translators, 
Working  Conditions  for  Precis-Writers, 
and  any  new  rules,  regulations  or 
guidelines  of  respondent;  and 

D.  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondent,  such  as  dissolution  or 
reorganization  of  itself  or  any  chapter, 
division,  or  of  any  proposed  change 
resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  in  the  corporation  or 
association  that  may  affiect  compliance 
obligations  arising  out  of  this  onier. 

Appendix  A 

(Date) 
Announcement 

The  American  Association  of 
Langua^  Specialists  ("TAALS")  has 
entered  into  a  consent  agreement  with 
the  Federal  Trade  Commission. 


Pursuant  to  this  consent  agreement,  the 
Commission  issued  an  order  on  (Date) 
that  prohibits  TAALS,  including  its 
chapters,  committees,  or  organizational 
subdivisions,  from: 

(1)  Creating,  distributing,  authorizing, 
or  endorsing  any  Ust  or  schedule  of  fees 
or  other  chai^ges  for  interpretation, 
translation,  or  other  language  services; 

(2)  Entering  into,  or  maintaining  any 
agreement,  plan,  or  program,  to 
construct,  fix,  stabilize,  raise,  maintain, 
or  otherwise  interfere  with  fees  or  other 
charges  for  interpretation,  translation,  or 
other  language  services; 

(3)  Suggesting,  recommending,  or 
encouraging,  in  any  way,  that 
interpreters,  translators,  or  other 
language  specialists  charge,  adhere  to, 
or  refrain  from  charging  any  existing  or 
proposed  fee; 

(4)  For  a  period  often  (10)  years  after 
this  order  becomes  final,  continuing  a 
meeting  after  (1)  Any  person  makes  any 
statement  to  the  body  of  the  meeting 
concerning  the  fees  charged  or  proposed 
to  be  charged  for  interpretation, 
translation,  or  any  other  language 
service  and  TAALS  fails  to  declare  such 
statement  to  be  out  of  order,  (2)  any 
person  makes  two  such  statements  and 
TAALS  fails  to  eject  him  or  her  from  the 
meeting,  or  (3)  two  people  make  such 
statements; 

(5)  Prohibiting,  restricting,  regulating, 
or  advising  against  any  form  of  price 
competition  among  its  members  or  other 
interpreters,  translators,  or  other 
language  specialists,  including 
undercutting  a  competitor's  actual  fee  or 
a  customer's  announced  fee,  advertising 
discounted  rates,  or  accepting  any 
particular  lodging  or  travel 
arrangements: 

(6)  Advising  against,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
accepting  hourly  fees,  weekly  fees,  or 
fees  calculated  or  payable  on  other  than 
a  full-day  basis; 

(7)  Advising  against,  restricting,  or 
prohibiting  interpreters,  translators,  or 
other  language  specialists  from 
performing  services  free  of  chaise  or 
from  paying  their  own  travel,  lodging, 
meals,  or  other  expenses:  or 

(8)  Prohibiting,  restricting,  impeding, 
declaring  unethical,  or  advising  against 
any  forms  of  personal  publicity, 
including  but  not  limited  to  advertising 
by  interpreters,  translators,  or  other 
language  specialists. 

In  addition,  the  order  prohibits 
TAALS  from  maintaining  any 
agreement,  understanding,  plan  or 
pro^m  to: 

(1)  Limit,  restrict,  or  mandate  the 
length  of  time  that  interpreters, 
translators,  or  other  language  specialists 
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woric  in  a  given  period,  or  for  which 
they  are  paid  for  preparation  or  study: 

(2)  Limit,  restrict,  or  mandate  the 
number  of  interpreters,  translators,  or 
other  language  specialists  used  for  a  )ob 
or  type  of  job; 

(3)  Limit,  restrict,  or  mandate  the 
payment  or  reimbursement  for  travel  or 
the  travel  time  of  interpreters, 
translators,  or  other  language  specialists, 
or  otherwise  prevent  consumers  from 
receiving  any  advantages,  based  on 
travel  arrangements  or  geographic 
location,  by  regulating  domiciles  of 
members  or  by  other  means;  or 

(4)  Limit,  restrict,  or  mandate  the 
equipment  used  in  performing 
interpretation,  translation,  or  other 
language  services. 

Under  the  order,  "fees"  are  defined  to 
include  all  cash  or  non-cash  charges, 
rates,  benefits,  or  other  compensation 
for  interpretation,  translation  or  other 
langiiage  services,  including  but  not 
limited  to,  lodging,  meals,  subsistence 
and  travel  allowances,  reimbursements 
for  expenses,  canceUation  fees,  and 
compensation  for  time  not  worked, 
travel  time  or  briefing  time.  "Language 
specialist"  means  one  who  performs 
"other  language  services,"  which  are 
defined  to  refer  to  any  services  that 
involve  the  conversion  of  any  form  of 
expression  from  one  language  into 
another  or  any  services  hicident  to  or 
related  to  interpretation  and  translation. 
Consequently,  when  the  order  mentions 
"language  specialists,"  It  includes 
anyone  who  rents  equipment,  organizes 
conferences,  performs  teleconferencing 
or  precis  writing,  supervises  or 
coordinates  interpreters,  revie%v8  or 
revises  translations,  or  provides 
recordings  of  interpretations. 

Further,  under  the  order.  TAALS 
must  amend  its  professional  code  to 
conform  to  the  requirements  of 
paragraphs  II  and  IV  of  the  attached 
order,  which  are  summarized  above. 
TAALS  must  also  amend  its  bylaws  to 
require  each  member,  chapter..«nd 
organizational  subdivision  to  observe 
the  requirements  of  the  order.  In 
addition,  the  order  requires  TAALS  to 
provide  to  the  Federal  Trade 
Commission  the  text  of  each 
amendment  to  the  TAALS  Bylaws, 
Professional  Code  or  Working 
Conditions,  and  the  text  of  any  new 
rules,  regulations  or  guidelines. 

We  note,  however,  that  the  order  does 
not  prevent  TAALS  from  adopting  and 
enforcing  reasonable  ethical  guidelines 
prohibiting  advertising  that  would  be 
false  or  deceptive  within  the  meaning  of 
Section  5  of  the  Federal  Trade 
Commission  Act  In  addition,  TAALS 
will  be  permitted  to  compile  and 
distribute  accurate  aggregate  histoiica) 


mar  Let  information  concerning  past  fees 
that  were  actually  charged  no  earlier 
thai  three  years  after  this  order  becomes 
final,  if  presented  in  an  unbiased  and 
nondeceptive  manner  that  maintains  the 
anoi  lymity  of  the  parties  to  the 
tran  lactions  underlying  such  reports. 
Sim  larly,  the  order  does  not  profit 
TAj*  LS  from  collecting  and  publishing 
acoi  rate  publicly  available  information 
on  f  !es  paid  by  governmental  and 
inte  governmental  agencies  if  such 
pub  ication  states  the  qualifications  and 
reqi  irements  for  such  tees.  With  any 
pub  ication  of  fees  permitted  by  the 
ord(  r,  TAALS  must  include  a  statement 
that  it  is  prohibited  frvm  recommending 
fees  applicable  in  the  United  States  and 
that  interpreters  must  independently 
dete  rmine  their  own  fees,  bi  addition, 
the  I  trder  states  that  it  does  not  prohibit 
TAJ  LS  from  providing  information  or 
its  r  onbinding  and  noncoercive  views 
con  eming  interpretation  equipment, 
the  lours  of  work  or  preparation,  or  the 
nun  her  of  language  specialists  used  for 
a  ty  le  of  fob. 

F  ir  some  specific  information, 
mei  tbers  should  refer  to  the  order  itself, 
whi  :h  is  enclosed. 
Counsel. 

Amt  rican  Association  ofLanguogB 
Spet  ialists. 

AnsBysis  of  Pruiosed  Consent  Orders 
To  i  Jd  Public  Comment 

T  le  Federal  Trade  Commission  has 
acc(  pted  separate  agreements  to 
pro  »osed  consent  orders  from  the 
Am  irican  Society  of  Interpreters  (ASI) 
and  The  American  Association  of 
Lan  ;uage  Specialists  (TAALS). 

T  ke  proposed  consent  orders  have 
bees  placed  on  the  public  record  for 
sixtir  (60)  days  for  reception  of 
consnents  by  interested  persons. 
Comments  received  during  this  period 
willbec(Mne  part  of  the  puolic  record. 
Aftor  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
con  ments  received  and  will  decide 
whf  ther  it  should  withdraw  frxnn  the 
agr«  ements  or  make  final  the 
agre  ements'  proposed  orders. 

AS!  and  TAALS  are  professional 
ass(  ciations  of  conference  interpreters. 
The  accompanying  complaints  allege 
thai  both  TAALS  and  ASI  have  been 
end  are  acting  as  combinations  or 
conspiracies  of  their  members  to 
restrain  price  and  other  forms  of 
conjpetition  in  the  sale  of  interpretation 
services.  In  particular,  the  complaint 
aganst  ASI  charges  that  fit>m  as  early  as 
196  ^  that  association  annually  created 
and  distributed  a  list  of  minimuni  daily 
feea  that  members  were  required  to 
cha  ge.  The  complaint  waLost  TAALS 
allet  >es  that  since  1973.  TAALS  required 


its  members  to  refrain  torn  accepting 
private  sector  fees  below  those  adopted 
by  vote  of  the  association  and  then 
specified  in  the  Fee  Reports  sent  to 
members.  In  addition,  the  complaints 
allege  that  both  ASI  and  TAALS  have 
maintained  a  set  of  work  rules  binding 
on  all  of  their  members  requiring, 
among  other  things,  that  all  interpreters 
on  a  team  be  paid  the  same  rate;  that 
fees  be  paid  in  day-long  increments;  and 
that  members  charge  for  travel,  rest,  and 
study  days.  The  complaints  further 
allege  that  the  binding  work  rules 
required,  among  other  things,  that 
interpreters  wrak  no  more  than  six 
hoiu^  per  dey  and  that  teams  be  staffed 
with  a  specified  number  of  interpreters. 
The  TAALS  complaint  also  alleges  that 
TAALS  established  rules  limiting  its 
members'  use  of  portable  electronic 
simultaneous  interpretation  equipment 
and  prohibited  its  members  from 
engaging  in  all  forms  of  personal 
publicity  and  advertising.  The  TAALS 
complaint  further  alleges  that  TAALS 
required  members  to  declare  a  sinele 
professional  domicile  and  charge  for 
travel  expenses  from  that  location  even 
if  no  travel  was  actually  involved.  Tba 
complaints  allege  that  TAALS'  and 
ASI's  lists  of  fees  and  work  rules 
restrained  competition  in  violation  of 
section  5  of  the  FTC  Act,  and  that  absent 
the  proposed  consent  orders,  injury  to 
thepublic  will  continue. 

Tne  inoposed  consent  orders  prohibit 
ASI  and  TAALS,  including  their 
chapters,  committees,  and  any  other 
subdivision,  from  creating,  distributing, 
or  endorsing  any  list  of  fees  for 
interpretation,  translation,  or  other 
language  services.  They  also  forbid  each 
of  the  associations  from  entering  into  or 
maintaining  any  agreement,  plan,  or 
program,  to  fix  or  otherwise  interfere 
with  fees.  In  addition,  TAALS  and  ASI 
are  barred  from  recommending  or 
encouraging,  in  any  way,  interpreters, 
translators,  or  other  language  specialists 
to  charge,  adhere  to,  or  refrain  from 
charging  any  existine  or  proposed  fee. 

Under  the  orders,  for  a  period  of  ten 
years  ASI  and  TAALS  are  reqiiired  to 
declare  out-of-order  any  person  who 
makes  a  statement  at  a  meeting 
concerning  fees  to  be  charged.  If  any 
person  makes  two  such  statements,  the 
association  must  eject  him  or  her  firom 
the  meeting.  If  two  people  make 
statements  concerning  roes,  TAALS  or 
ASI  must  end  the  meeting. 

Under  the  orders,  ASI  and  TAALS  are 
further  barred  from  prohibiting, 
regulating,  or  advising  a^inst  any  form 
of  price  competitioa.  including 
undercuttlnfi  a  competitor's  attual  fee, 
advertising  discounted  fses,  or 
accepting  any  particular  lodging  or 
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travel  arrangements.  The  orders  also  bar 
TAALS  and  ASI  fit>m  advising  against 
or  prohibiting  hourly  fiees,  weekly  fees, 
or  fees  calculated  on  other  than  a  full- 
day  basis.  Furthermore,  under  the 
orders,  the  associations  cannot  prohibit 
interpreters,  translators,  or  other 
language  specialists  fix>m  performing 
services  free  of  charge  or  from  paying 
their  own  travel,  lodging,  meals,  or 
other  expenses. 

In  adaition,  the  orders  prohibit  both 
ASI  and  TAALS  from  maintaining  any 
agreement,  understanding,  plan  or 
program  to  limit,  restrict,  or  mandate 
the  length  of  time  that  interpreters, 
translators,  or  other  language  specialists 
work  in  a  given  period,  or  for  which 
they  are  paid  for  preparation  or  study. 
Further,  under  the  orders  the 
associations  cannot  maintain  any 
agreement,  understanding,  or  program 
to  limit,  restrict,  or  mandate  the  number 
of  interpreters,  translators,  or  other 
language  specialists  hired  for  a  job  or 
type  of  Job. 

In  addition  to  the  restrictions  they 
both  share,  the  TAALS  order  prohibits 
further  activities  not  addressed  in  the 
ASI  order.  TAALS  may  not  limit  or 
mandate  the  equipment  used  for 
performing  interpretation,  translation, 
or  other  language  services.  TAALS  is 
also  barred  from  restricting,  regulating, 
or  declaring  unethical  any  form  of 
personal  publicity,  including 
advertising.  Finally,  TAALS  may  not 
deprive  consumers  of  any  advantages, 
based  on  travel  arrangements  or 
geographic  location,  by  regulating 
domiciles  of  members  or  by  other 
means. 

Under  both  orders,  "fees"  are  defined 
to  include  all  cash  or  non-cash  charges, 
rates,  benefits,  or  other  compensation. 
Thus,  the  term  "fees"  includes  (but  is 
not  limited  to):  Lodging,  meals, 
subsistence  and  travel  allowances, 
reimbursements  for  expenses, 
cancellation  charges,  and  compensation 
for  time  not  worked,  travel  time  or 
briefing  time.  "Language  specialist" 
means  one  who  performs  "other 
language  services,"  which  are  defined  as 
any  services  that  involve  the  conversion 
of  any  form  of  expression  frt)m  one 
language  into  another  or  any  services 
incident  to  or  related  to  interpretation 
and  translation.  Consequently,  when  the 
orders  mention  "language  specialists," 
they  include,  among  others,  anyone  who 
rents  equipment,  organizes  conferences, 
performs  teleconferencing  or  precis 
v\Titing,  su{>ervises  or  coordinates 
interpreters,  reviews  or  revises 
translations,  or  provides  recordings  of 
interpretations. 

Further.  ASI  must  amend  its  Code  of 
Professional  Standards.  Professional 


Guidelines,  and  Yearbook  Professional 
Guidelines  to  conform  to  the 
requirements  of  the  order,  which  are 
summarized  above.  TAALS  must  amend 
its  Professional  Code  for  Language 
Specialists  and  all  appendices  to 
conform  to  the  requirements  of  its  order. 
Both  associations  must  also  amend  their 
bylaws  to  require  each  member,  chapter, 
and  organizational  subdivision  to 
observe  the  requirements  of  the 
respective  orders.  In  addition,  the  orders 
require  the  associations  to  provide  to 
their  members  and  affiliates  and  to  the 
Federal  Trade  Commission  the  text  of 
each  amendment  to  their  bylaws,  and 
the  taxes  of  any  new  or  amended  rules, 
regulations  or  guidelines.  The  ASI  order 
also  requires  that,  within  thirty  days 
after  obtaining  them,  ASI  must  provide 
to  the  Federal  Trade  Commission  copies 
of  all  lists  of  fees  produced  by  any 
association  that  come  into  ASI's 
possession. 

We  note,  however,  that  TAALS  and 
ASI  mil  be  {>ermitted  to  compile  and 
distribute  accurate  aggregate  historical 
market  information  concerning  past  fees 
that  were  actually  charged  in 
transactions  completed  no  earlier  than 
three  years  after  the  orders  become  final. 
Such  information  must  be  presented  in 
an  unbiased  and  nondeceptive  manner 
that  maintains  the  anonymity  of  the 
parties  to  the  transactions.  Similarly,  the 
orders  permit  the  associations  to  collect 
and  publish  accurate  publicly  available 
information  on  fees  paid  by 
governmental  and  intergovernmental 
agencies,  if  the  publication  states  the 
qualifications  and  requirements  to 
receive  such  fees.  Whenever  they 
publish  the  fees  that  are  permitted  by 
the  orders.  ASI  and  TAALS  must 
include  a  statement  that  they  are 
prohibited  from  recommending  fees  and 
that  interpreters  must  independently 
determine  their  own  fees.  In  addition, 
the  orders  authorize  tlie  associations  to 
provide  information  or  their  nonbinding 
and  noncoercive  views  concerning  the 
hours  of  work  or  preparation  or  the 
number  of  language  specialists  used  for 
a  type  of  job. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  94-4042  Filed  2-23-94:  8:45  ami 
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Columbia  Hospital  Corporation; 
Propoaad  Consent  Agrsamant  With 
Analysis  To  Aid  Public  Commant 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  any  hospital 
combination  in  the  Charlotte  County. 
Florida,  area  involving  Columbia  that 
would  threaten  competition.  The 
proposed  consent  agreement  would 
require  the  respondent  to  seek  prior 
Commission  approval,  for  ten  years, 
before  consummating  any  partial  or  total 
merger  of  a  hospital  in  the  designated 
area  with  any  other  hospital  in  that  area. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Voss,  FTC/S-3115,  Washington. 
DC  20580.  (202)  326-2750. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(0  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  agreement  herein,  by  and 
between  Columbia  Healthcare 
CorfMjration  (a  corporation  into  which 
Columbia  Hospital  Corporation  was 
merged  after  the  issuance  of  the 
complaint  in  this  matter),  hereinafter 
sometimes  referred  to  as  "respondent." 
by  its  duly  designated  officer  and 
attorney,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 


1.  Respondent  Columbia  Healthcare 
Corporation  is  a  corporation  organized, 
existing  and  doing  business  under  the 
laws  of  Delaware,  with  its  principal 
place  of  business  at  201  West  Main 
Street,  Louisville,  Kentucky. 

2.  Respondent's  predecessor 
Columbia  Hospital  Corporation  has  been 
served  with  a  copy  of  the  complaint 
issued  by  the  Federal  Trade 
Commission  charging  it  with  violation 
of  section  7  of  the  Qayton  Act  and 
section  5  of  the  Federal  Trade 
Commission  Act,  and  hais  filed  an 
answer  to  said  complaint  denying  said 
charges. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commis-sion's  complaint  in  this 
proceeding. 

4.  ResfKDndent  waives: 

(a)  Any  hirther  procedural  steps; 

fb)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  record  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  respondent,  in  which  event  it  will 
take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  i^  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptancfi  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondent,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desi.st  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 


time  p  ovided  by  statute  for  other 
orders,  The  order  shall  become  final 
upon  s  jrvice.  Delivery  by  the  U.S. 
Postal  service  of  the  decision  containing 
the  agr  ied-to  order  to  respondent's 
addres  as  stated  in  this  agreement  shall 
constit  ite  service.  Respondent  waives 
any  riait  it  may  have  to  any  other 
manne  of  service.  The  complaint  may 
be  usei   in  construing  the  terms  of  the 
order,    nd  no  agreement,  understanding, 
repres<  ntation  or  interpretation  not 
contaii  ed  in  the  order  or  the  agreement 
may  b<  used  to  vary  or  contradict  the 
terms  <  f  the  order. 

8.  Rt  spondent  has  read  the  complaint 
and  thi  order  contemplated  hereby. 
Respoi  dent  understands  that  once  the 
order  l  as  become  final,  it  will  be 
requirs  d  to  file  one  or  more  compliance 
report;  showing  that  it  has  fully 
compl  id  with  the  order.  Respondent 
furthei  understands  that  it  may  be  liable 
for  civl  I  penalties  In  the  amount 
provid  sd  by  law  for  each  violation  of 
the  orc|er  after  it  becomes  final. 
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irdered  That,  for  the  purposes  of 

.  the  following  definitions 
ply: 
Columbia"  means  Columbia 

Corporation,  a  corf>oration 
;  ed,  existing  and  doing  business 
be  laws  of  Delaware,  with  its 
place  of  business  at  201  West 
S  treet,  Louisville.  Kentucky,  as 
its  officers,  employees,  agents, 
,  divisions,  subsidiaries. 
,  successors  and  assigns,  and 

,  employees,  or  agents  of 
's  divisions,  subsidiaries, 
,  successors  and  assigns. 
i  cute  care  hospital"  means  a 
acility,  other  than  a  federally 
facility,  having  a  duly  organized 
body  with  overall 
n^strative  and  professional 
,  and  an  organized 
staff,  that  provides  24-hour 
care,  as  well  as  outpatient 
,  and  having  as  a  primary 
the  provision  of  inpatient 
for  medical  diagnosis, 
,  and  care  of  physically  injured 
rsons  with  short-term  or  • 
c  health  problems  or  infirmities, 
of  this  Order,  health 
whose  inpatient  services  are 
to  mental  health  care, 
tation  or  substance  abuse  are  not 
::are  hospitals." 

"acquire  an  acute  care  hospital" 
o  directly  or  indirectly  acquire 
or  any  part  of  the  assets  of  an 
hospital;  to  acquire  the  whole 
)art  of  the  stock  or  share  capital 
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e  at 
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cm 


pu  poses  I 

S' 
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cirel 


of,  the  right  to  designate  directly  or 
indirectly  directors  or  trustees  of,  or  any 
equity  or  other  interest  in,  any  person 
which  operates  an  acute  care  hospital; 
or  to  enter  into  any  other  arrangement 
to  obtain  direct  or  indirect  OAvnership, 
management  or  control  of  an  acute  care 
hospital  or  any  part  thereof,  including 
but  not  limited  to  a  lease  of  or 
management  contract  for  an  acute  care 
hospital. 

D.  To  "operate  an  acute  care  hospital" 
means  to  own,  lease,  manage,  or 
otherwise  control  or  direct  the 
operations  of  an  acute  care  hospital, 
directly  or  indirectly. 

E.  "AfTiHate'*  means  an  entity  whose 
management  and  policies  are  controlled 
or  directed  in  any  way,  directly  or 
indirectly,  by  the  persons  with  which  it 
is  affiliated. 

P.  The  "Charlotte  County  area"  means 
the  combined  area  consisting  of 
Chailotte  County,  Florida,  together  with 
those  portions  of  Sarasota  and  DeSoto 
Counties,  Florida  within  twelve  (12) 
miles  of  the  present  site  of  Columbia's 
Fawcett  Memorial  Hospital  in  Port 
Charlotte,  Florida,  excluding  the  j>art  of 
that  combined  area  which  is  west  of  the 
Myakka  River. 

G.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture  or  other  business  or  legal  entity, 
including  any  governmental  agency. 

H.  The  "Commission"  means  the 
Federal  Trade  Commission. 

n 

It  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  Columbia  shall  not, 
without  the  prior  approval  of  the 
Commission: 

A.  Acquire  any  acute  care  hospital  in 
the  Charlotte  County  area;  or 

B.  Permit  any  acute  care  hospital  it 
operates  in  the  Charlotte  County  area  to 
be  acquired  by  any  person  that  operates, 
or  will  operate  immediately  following 
such  acquisition,  any  other  acute  care 
hospital  in  the  Charlotte  County  area. 

Provided,  however,  that  such  prior 
approval  shell  not  be  required  for 

(1 )  The  establishment  of  a  new 
hospital  service  or  facility  (other  than  as 
a  replacement  for  a  hospital  service  or 
facility,  not  operated  by  Columbia,  ia 
the  Charlotte  County  area,  pursuant  to 
an  agreement  or  understanding  between 
Columbia  and  the  person  operating  the 
replaced  service  of  facility);  or 

(2)  Any  transaction  subject  to  this 
Paragraph  n  of  this  Order  if  the  fair 
market  value  of  (or,  in  case  of  a 
purchase  acquisition,  the  consideration 
to  be  paid  for)  the  hospital,  part  thereof 
or  interest  therein  to  be  acquired  does 
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not  exceed  one  million  dollars 
($1,000,000). 

m 

It  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  Columbia  shall  not. 
without  providing  advance  notification 
to  the  Commission,  consummate  any 
joint  venture  or  other  arrangement  with 
any  other  acute  care  hospital  in  the 
Charlotte  County  area  for  the  joint 
establishment  or  operation  of  any  new 
acute  care  hospital,  hospital  meoicai  or 
surgical  diagnostic  or  treatment  service 
or  facility,  or  part  thereof  In  the 
Charlotte  County  area.  Such  advance 
notification  shall  be  filed  immediately 
upon  Columbia's  issuance  of  a  letter  of 
Intent  for,  or  executicm  of  an  agreement 
to  enter  into,  such  a  transaction, 
whichever  is  earlier. 

The  notification  required  by  this 
Paragraph  m  of  this  Order  ahail  be  given 
on  the  ^4otlficatlon  and  Report  Form  set 
forth  in  the  appendix  to  part  803  of  title 
16  of  the  Code  of  Federal  Regulatioos 
(as  amended),  and  shall  be  prepared  and 
transmitted  in  accordance  with  the 
requirements  of  that  part  except  that  no 
filing  tee  will  be  required  for  any  such 
notification,  notificadon  need  not  be 
made  to  the  United  States  Department  of 
Justice,  and  notification  is  required  only 
of  Columbia  and  not  of  any  other  party 
to  the  transaction.  If  the  transaction  for 
which  notification  is  required  by  this 
Paraerapb  ni  of  this  Order  requires  state 
regulatory  approval  under  a  health 
facilities  certificate  of  need  law, 
Columbia  may.  In  lieu  of  the  foregoing 
notification,  submit  to  the  Commission 
a  copy  of  the  application  for  such  state 
approval. 

Columbia  shall  comply  with 
reasonable  requests  by  the  CommissicH) 
staff  for  additional  information 
concerning  any  transaction  subject  to 
this  Paragraph  ni  of  this  Order,  within 
fifteen  (15)  days  of  service  of  such 
requests. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
Paragraph  III  of  this  Order  if: 

(ifTne  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  acute  care 
hospitals  not  operated  by  Columbia 
does  not  exceed  one  million  dollars 
($1,000,000); 

(2)  The  service,  facility  or  part  thereof 
to  be  established  or  operated  in  a 
transaction  subject  to  this  Order  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  services: 
Laundnf;  da«a  processing;  purchasing; 
materials  management;  billing  and 
collection;  dietary;  industrial 
engineering;  maintenance;  printing; 


security;  records  management; 
laboratory  testing;  personnel  education, 
testing,  or  training;  or  health  care- 
financing  (such  as  through  a  health 
maintenance  organization  or  preferred 
provider  organization);  or 

(3)  Notification  is  required  to  be 
made,  and  has  been  made,  pursuant  to 
section  7A  of  the  Clayton  Act,  15  IJS.C 
18a,  or  prior  approveJ  by  the 
Commission  is  required,  and  has  been 
requested,  pursuant  to  Paragraph  0  of 
this  order. 

IV 

It  is  further  ordered.  That,  for  a  period 
often  (10)  years  bom  the  date  this  Older 
becomes  final.  Cohunbia  diall  not 
permit  all  or  any  substantiat  part  of  any 
acute  care  hospital  k  operates  in  the 
Charlotte  County  area  to  be  acquired  by 
any  other  person  unless  the  acquiring 
person  files  with  the  Commission,  prior 
to  the  dosing  of  such  aoquisitioii.  a 
written  agreement  to  be  bound  by  the 
provisions  of  this  order,  which 
agreement  Cohmibia  shall  retpiire  as  a 
condition  precedent  to  the  acquisitiaa. 

V 

It  is  further  ordered.  That  Columbia 
shall,  one  year  after  the  data  this  Order 
becomes  final  and  annually  for  nine  (9) 
years  thereafter,  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and 
intends  to  comply  with  this  Order. 

VI 

It  is  further  ordered  That,  for  the 
purposes  of.determining  or  securing 
compliance  with  this  <>der.  and  subject 
to  any  legally  recognized  privilege. 
up<m  written  request  and  on  reasonable 
notice  to  Columbia  made  at  its  principal 
oRices,  Columbia  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

1.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  all 
other  records  and  documents  in 
Columbia's  possession  or  control 
relating  to  any  matter  contained  in  this 
Order,  and 

2.  Upon  five  days'  notice  to  Columbia 
and  without  restraint  or  interference 
from  Columbia,  to  interview  its  officers 
or  employees,  who  may  have  counsel « 
present,  regarding  such  matters. 

17/ 

It  is  further  ordered.  That  Columbia 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change,  such  as  dissolution,  assignment, 
sale  resulting  in  the  emergence  of  a 


successor  corporation  or  association,  or 
the  creation  or  dissohitioo  of 
subsidiaries  or  affiliates,  which  may 
affect  compliance  obligations  arising  out 
of  this  order. 

Analysis  of  Proposed  Consent  CMcr  To 
Aid  Pablic  Comment 

Columbia  Hospital  Corp.  (Dodtet  No 
9256) 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Columbia  Healthcare  Corporation, 
successor  to  respondent  Columbia 
Hospital  Corporation  (hereinafter 
collectively  "Columbia").  The 
agreement  would  settle  charges  by  the 
Federal  Trade  Commission  that 
Cohmibia's  proposed  acquisition  of 
Medical  Center  Hospital,  in  Punta 
Gorda.  Florida,  violated  section  5  of  the 
Federsl  Trade  Commissioo  Act.  and 
would  also  have  violated  section  7  of 
the  Clayton  Act  if  it  had  been  carried 
,out. 

The  proposed  consent  order  has  been 
placed  on  the  pubbc  record  for  sixty 
(60)  days  for  reoeptiao  of  comments  by 
Interested  peraons.  Comments  raceived 
during  this  period  %irill  become  part  of 
the  p\d>lic  record.  After  sixty  (60)  days, 
the  CoounissioQ  wrill  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdrew  from  the  agreement  or  issue 
and  serve  the  agraement's  proposed 
order. 

The  Complaint 

The  Commission  issued  an 
administrative  complaint  c^ainst 
Columbia  Hospital  Corp.  on  F^)ruary 
18.  1903.  According  to  the  complaint. 
Colimibia  operates  Fawcett  Memorial 
Hospital,  a  general  acute  care  hospital  in 
Port  Charlotte.  Florida,  and  related 
health  care  facilities.  Columbia  agreed 
to  acquire  Medical  Center  Hospital,  a 
general  acute  care  hospital  in  Punta 
Gorda.  Florida,  about  five  miles  south  of 
Port  Charlotte.  The  complaint  alleges 
that  Fawcett  and  Medical  Center  were 
competitors  in  the  market  for  acute  care 
inpatient  hospital  services  in  an  area 
including  all  but  the  westernmost 
portions  of  Charlotte  County.  Florida, 
plus  adjacent  portions  of  DeSoto  and 
Sarasota  Counties  in  Florida.  That 
market,  according  to  the  complaint,  was 
already  highly  concentrated,  and  entry 
by  new  compc;titors  would  be  difficult 
The  complaint  charged  that  if  Columbia 
carried  out  its  agreement  to  acquire 
Medical  Center,  the  effect  of  that 
acquisition  would  be  substantially  to 
lessen  competition  in  the  Charlotte 
County  area  hospital  market  in 


violation  of  section  5  of  the  Federal 
Trade  Commission  Act  and  section  7  of 
the  Gayton  Act. 

The  proposed  acquisition  challenged 
in  the  administrative  complaint  was 
never  completed.  After  the  Commission 
issued  the  complaint,  the  proposed 
acquisition  was  preliminarily  enjoined 
by  a  Federal  court,  pursuant  to  section 
13(b)  of  the  FTC  Act.  Federal  Trade 
Commission  v.  Columbia  Hospital 
Corp..  93-30-av-FTM-23D  (M.D.  Fla., 
injunction  issued  May  21, 1993).  The 
court's  injunction  prohibiting  the 
acquisition  will  remain  in  effect  until 
the  Commission  gives  final  approval  to 
the  proposed  consent  order,  or  until  the 
Commission's  administrative 
proceeding  against  Columbia  is 
otherwise  concluded. 

The  Proposed  Consent  Order 

The  first  paragraph  of  the  proposed 
order  defines  certain  other  terms  used  in 
the  order. 

Paragraph  11  would  prohibit  Columbia 
from  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  all  or  any  significant  part 
of  a  general  acute  care  hospital  in  the 
"Charlgtte  Country  area"  (an  area 
including  most  of  Charlotte  County, 
Florida,  and  some  adjacent  portions  of 
DeSoto  and  Sarasota  Counties  in 
Florida).  It  would  also  prohibit 
Columbia  firom  transferring,  without 
pn'or  Commission  approval,  any  general 
hospital  or  significant  part  thereof  it 
operates  in  that  area  to  another  person 
operating  (or  simultaneously  acquiring) 
a  general  hospital  in  the  area.  These 
provisions  would  give  the  Commission 
^     authority  to  prohibit  any  substantial 
combination  of  the  general  acute  care 
hospital  operations  of  Columbia  with 
those  of  any  non-Columbia  general 
hospital  in  the  Charlotte  County  area, 
unless  Columbia  convinced  the 
Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  the  Charlotte  County 
area  hospital  market. 

Paragraph  III  would  require  Columbia 
to  provide  advance  notice  to  the 
Commission  of  joint  ventures  with  non- 
Columbia  hospitals  for  the 
9^     establishment  of  new  hospital  facilities 
or  services  in  the  Charlotte  County  area. 
This  Paragraph  would  not  apply  to 
transactions  subject  to  the  prior 
approval  requirement  of  Paragraph  II,  or 
to  the  Cla>1on  Act's  premerger 
notification  requirements. 

Both  Paragraph  II  and  Paragraph  III 
would  not  cover  acquisitions  and  joint 
ventures  where  the  value  of  the 
acquired  assets,  or  the  assets 
contributed  to  a  joint  venture  by 
pailicipants  other  than  Columbia,  is  $1 
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mil  ion  or  less.  Nor  would  Paragraph  in 

app  y  to  joint  ventures  between 

Coll  imbia  and  non-Columbia  hospitals 

that  are  limited  to  the  provision  of 

cert  lin  specified  hospital  support 

sen  ices  (such  as  laundry  or  laboratory 

test  ng)  or  the  establishment  of  new 

hea  th  plans  (such  as  health 

mai  itenance  organizations).  In  addition, 

Pars  graphs  II  and  III  would  both  expire 

ten  /ears  after  the  order  becomes  final. 

Paragraph  IV  of  the  proposed  order 
woiild  prohibit,  for  ten  years,  Columbia 
fron  1  transferring  any  hospital  in  the 
Cha  -lotte  County  area  to  any  other 
pen  on  without  first  filing  with  the 
Con  imission  an  agreement  by  the 
tran  sferee  to  be  bound  by  the  order. 
Pari  graphs  V  and  VI  of  the  proposed 
ord(  r  would  require  Columbia  to  make 
ann  ial  reports  to  the  Federal  Trade 
Con  imission,  and  to  make  certain 
doc  iments  and  personnel  available  to 
the  Commission  upon  request,  so  the 
Cor  imission  may  verify  compliance 
wit  I  the  order.  Finally,  Paragraph  VII  of 
the  jroposed  order  would  require 
Col  imbia  to  notify  the  Commission  at 
leas  [  thirty  days  before  any  proposed 
cha  ige  in  corporate  structure  that  may 
affe  :t  compliance  with  the  order. 

T  le  purpose  of  this  analysis  is  to 
inv  te  public  comment  concerning  the 
pro  >osed  order,  in  order  to  assist  the 
Cor  imission  in  its  determination 
wh(  ther  to  make  the  order  final.  This 
ana  ysis  is  not  intended  to  constitute  an 
offi  :ial  interpretation  of  the  agreement 
anc  order  or  to  modify'  their  terms  in 
any  way. 

T  le  agreement  is  for  settlement 
pur  joses  only  and  does  not  constitute 
an  I  dmission  by  the  respondent  that  its 
pro  )osed  acquisition  violated  or  would 
hav  i  violated  the  law,  as  alleged  in  the 
Coi  jmission's  complaint. 
Dor  ild  S.  Oark, 
Sec,  etary 

Sef  arate  Statement  of  Commissioner 
Ma  7  L.  Azcuenaga  Concurring  in  Part 
anc  Dissenting  in  Part  in  Columbia 
Ho:  pital  Corporation,  Docket  9256 

I  :oncur  in  the  decision  to  publish  the 
pro  josed  consent  agreement  for 
con  iment,  but  I  would  have  preferred 
tha  the  proposed  order  require 
Co  ^mbia  to  provide  notice  of 
act  jisitions  outside*the  relevant  market. 
Pri  ir  notice  can  be  useful,  the 
Coi  imission  has  required  such  relief  in 
oth  5r  litigated  hospital  merger  cases, 
see  e.g..  Hospital  Corporation  of 
An  erica.  106  F.T.C.  361.  524  (1985), 
aff  i.  807  F.2d  1381  (7th  Cir.  1986),  cert, 
del  ied.  107  S.  Ct.  1975  (1987),  and  there 


is  no  apparent  reason  for  granting  more 
favorable  treatment  to  this  respondent. 

[PR  Doc.  94-4043  Filed  2-22-94:  8:45  am) 

BILUNO  COM  6750-01-M 


[File  No.  932  3000] 

Eggland's  Best,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Pennsylvania 
company  from  misrepresenting  the 
amount  of  nutrients  or  other  ingredients 
in  its  eggs  or  foods  containing  egg  yolks, 
and  would  require  the  respondent  to 
have  competent  and  reliable  scientific 
evidence  to  substantiate  future  health- 
benefit  claims  for  such  foods  and,  for 
one  year,  to  label  certain  egg  packages 
with  a  corrective  notice  stating  that  no 
studies  show  Eggland's  eggs  are 
different  from  other  egjgs  in  their  effect 
on  serum  cholesterol. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar>', 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Lee  Peeler,  FTC/S-40G2,  Washington, 
ex:  20580,  (202)  326-3090. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Eggland's 
Best.  Inc.,  a  corporation,  and  it  now 
appearing  that  Eggland's  Best,  Inc., 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Eggland's  Best,  Inc.,  by  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Federal  Trade 
Conmiission  that: 

1.  Proposed  respondent  Eggland's 
Best,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Pennsylvania  with  its  office  and 
principal  place  of  business  located  at 
842  First  Street.  King  of  Prussia, 
Pennsylvania  19406. 


2.  Proposed  respondeat  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  attached  hereta 

3.  Proposed  respondent  waives: 

(a)  Any  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
To  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  complaint  here  attached. 

6.  The  agreement  contemplates  that.  If 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  attached  hereto 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding;  and  (2) 
make  information  pubUc  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  rights 
it  may  have  to  any  other  marmer  of 


service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreen>ent.  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  reed  the 
proposed  complaint  and  order 
contemplate<l  hereby,  ft  understands 
that  oiK»  the  order  has  been  issued,  it 
will  be  required  to  file  oae  m  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

De//n;fjon 

For  purposes  of  this  Order,  the  phrase 
"food  containing  egg  yolk"  shall  not 
include  "njedical  foods"  by  21  U.S.C 
360ee(b)(3)  as  currently  in  effect  as  of 
the  date  of  this  Order. 


It  is  ordered.  That  respondent 
Eggland's  Best,  Inc.  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  eggs  or  any  food 
containing  egg  yolk  in  or  affecting 
commerce,  as  "food"  and  "OMmnerce" 
are  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication, 
through  mmierical  or  descriptive  terms 
or  any  other  means,  the  absolute  or 
comparative  amount  of  cholesterol,  total 
fat,  saturated  fiat  or  any  other  nutrient  or 
ingredient  in  such  food. 

U 

It  is  further  ordered.  That  respondent 
Eggland's  Best,  Inc,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  eggs  or  any  food 
containing  egg  yolk  in  or  affecting 
commerce,  as  "food"  and  "commerce" 
are  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  making  any  representation, 
in  any  manner,  directly  or  by 
implication,  about  the  absolute  or 
comparative  effect  of  such  food  and 
serum  cholesterol,  whether  or  not  such 
food  is  consumed  as  part  of  an 


unrestricted  diet  or  as  part  of  any 
specific  dietary  regimen,  unless  at  the 
time  of  making  the  representation, 
respondent  possesses  and  rehes  upon 
competent  and  reliable  scientific 
evidence  substantiating  such 
representation;  Provided,  however.  That 
any  such  representation  that  is 
specifically  permitted  in  labeling  for 
such  food  by  regulation  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990  will  be  deemed 
to  be  substantiated  as  required  by  this 
paragraph.  For  purposes  of  this  Order, 
"competent  and  reliable  scientific 
e\ndence"  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  quahfied  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

m 

It  is  further  ordered.  That  respondent 
Eggland's  Best,  bic.  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents.  representati\>es  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in     ' 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  eggs  or  any  food 
containing  egg  yolk  in  or  affecting 
commerce,  as  "food"  and  "commerce" 
are  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  making  any  representation, 
in  any  manner,  directly  or  by 
implication,  about  the  absolute  or 
comparative  health  benefits  of  such 
food,  including  but  not  limited  to  its 
effect  on  heart  difwase,  unless  at  the 
time  of  making  the  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  such 
representation;  Provided,  howexvr.  That 
any  such  representation  that  is 
specifically  permitted  in  labeling  for 
such  food  by  regulations  promulgated 
by  the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990  will  be  deemed 
to  be  substantiated  as  required  by  this 
paragraph. 

IV 

It  is  further  ordered.  That  respondent 
Eggland's  Best.  Inc.,  a  corporation,  its 
succes.sors  and  assigns,  and  its  officers, 
agents.  repre.%ntatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale. 
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sale,  or  distribution  of  any  food  in  or 
affecting  commerce,  as  "food"  and 
"commerce"  are  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions  or 
interpretations  of  any  test  or  study. 

V 

It  is  further  ordered,  That  respondent 
Eggland's  Best,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  eggs  or  any  food 
containing  egg  yolk  in  or  affecting 
commerce,  as  "food"  and  "commerce" 
are  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Failing  to  disclose  clearly  and 
prominently  in  any  advertisement  or 
promotional  material  that  refers, 
directly  or  by  implication,  to  the 
absolute  or  comparative  amount  of 
cholesterol,  fat  or  saturated  fat  in  such 
food,  the  average  cholesterol  content  of 
such  food  expressed  in  the  following 
terms: 

1.  The  number  of  milligrams;  and 

2.  The  percentage  of  "Maximum  Daily 
Value." 

The  statements  required  by 
subparagraphs  A.l  and  A.2  of  this  Part 
shall  appear  in  close  proximity.  For 
purposes  of  this  Part,  the  term 
"Maximum  Daily  Value"  shall  mean:  (1) 
The  daily  reference  value  or  other  daily 
intake  limit  for  cholesterol  established 
in  an  effective  final  regulation  of  the 
Food  and  Drug  Administration;  or  (2)  in 
the  absence  of  such  a  regulation,  the 
daily  intake  limit  of  cholesterol  advised 
by  any  one  of  the  following  three 
organizations:  the  National  Academy  of 
Sciences,  the  Surgeon  General  of  the 
Public  Health  Service,  or  the  American 
Heart  Association.  In  the  event  that  the 
Food  and  Drug  Administration  does  not 
have  a  final  elective  regulation  and 
none  of  the  three  named  organizations 
advises  that  daily  cholesterol  intake  be 
limited  to  a  specific  maximum  amount, 
subparagraph  A.2  of  this  Part  shall  not 
apply.  Ptovided.  however.  That  this  Part 
vtrill  not  be  deemed  to  apply  to  any 
representation  that  is  specifically 
permitted  in  labeling  for  such  food 
product  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990. 

B.  For  a  time  period  of  one  year, 
beginning  no  later  than  forty- five  (45) 
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days  rom  the  date  this  Order  becomes 
final  offering  for  sale,  selling,  or 
distr  luting  eggs  unless  the  package 
label  for  such  eggs  clearly  and 
prom  inently  states,  in  the  exact 
langi  age  that  follows,  that:  "There  are 
no  St  idies  showing  that  these  eggs  are 
diffei  ent  from  other  eggs  in  their  effect 
on  se  rum  cholesterol."  Provided, 
howt  ver.  That  this  requirement  shall 
appl;  only  in  those  geographic  areas 
whei }  respondent  has  disseminated  or 
caus(  d  to  be  disseminated  advertising  or 
prom  Dtional  materials  containing  any 
reprt  ^ntation.  directly  or  by 
impl  cation,  about  the  effect  of 
Eggla  nd's  Best  eggs  or  other  eggs  on 
serui  1  cholesterol  over  a  period  of  12 
week  5  or  more,  or  at  any  time  between 
Januj  ry  1. 1993  and  the  date  of  the 
accej  tance  of  this  Order  by  the 
Comi  nission  for  public  comment, 
inclu  iing  but  not  limited  to  those 
geogi  jphic  areas  listed  in  Attachment  A 
to  th;  i  Order. 

Foi  purposes  of  this  Order,  "clearly 
and  ( rominently"  shall  mean  as 
follo'  /s: 

1. !  n  a  television  or  videotape 
adve  tisement.  the  disclosure  shall  be 
pres«  [ited  simultaneously  in  both  the 
audi<  and  video  portions  of  the 
adveftisement.  Tne  audio  disclosure 
shall  be  delivered  in  a  volume  and 
cadeace  and  for  a  duration  sufficient  for 
an  orbinary  consumer  to  hear  and 
comorehended  it.  The  video  disclosure 
shall  be  of  a  size  and  shade,  and  shall 
appei  ir  on  the  screen  for  a  duration. 
suffi(  ient  for  a  ordinary  consumer  to 
read  md  comprehend  it; 

2.  i  1  a  print  advertisement,  the 
discli  (sure  shall  be  in  type  size  which  is 
at  lea  st  the  same  size  as  that  in  which 
the  p  -incipal  portion  of  the  text  of  the 
advei  tisement  appears,  shall  be  located 
in  cl(  se  proximity  to  the  statement  or 
other  reference  requiring  the  disclosure 
and  s  lall  be  of  a  color  or  shade  that 
readi  y  contrasts  with  the  background  of 
the  afl  vertisement; 

3. 1  n  a  radio  advertisement,  the 
discli  (Sure  shall  be  delivered  in  a 
volui  le  and  cadence  and  for  a  duration 
suffic  ient  for  an  ordinary  consumer  to 
hear  \  ind  comprehend  it; 

4.  (>n  a  package  label,  the  disclosure 
shall  be  in  a  conspicuous  and 
prominent  place  on  the  package,  in  a 
conspicuous  format,  and  in  conspicuous 
and  legible  type  in  contrast  by 
typo{  raphy,  layout,  or  color  with  all 
other  printed  material  on  the  package. 
Provi  ied,  however.  That  if  the 
discli  )sure  is  displayed  on  the  top  or 
front  )anel  of  a  standard  twelve-egg 
cartoi  I  or  on  the  top,  front  or  side  panel 
of  a  s  andard  six-egg  carton,  is  in  at  least 
ten  (:  0)  point  type  and  is  either  on  a 


separate  label  or  enclosed  within  a 
border,  and  both  the  type  and  the  border 
are  of  a  color  or  shade  Uiat  readily 
contrasts  with  the  background  of  the 
carton,  the  disclosure  shall  be  deemed 
to  have  been  made  clearly  and 
prominently  for  purposes  of  this  Order. 

V7 

It  is  further  ordered.  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent  Eggland's  Best,  Inc., 
or  its  successors  and  assigns,  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying; 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers  and 
complaints  or  inquiries  from 
governmental  organizations. 

vn 

It  is  further  ordered,  That  respondent 
Eggland's  Best,  Inc.  shall,  within  thirty 
(30)  days  after  service  upon  it  of  this 
Order,  distribute  a  copy  of  the  Order  to 
each  of  its  operating  divisions,  to  each 
of  its  franchisees,  to  each  of  its 
managerial  employees,  and  to  each  of  its 
officers,  agents,  representatives  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising  or  other 
materials  covered  by  this  Order  and 
shall  secure  from  each  such  person  a 
signed  statement  acknowledging  receipt 
of  this  Order. 

VIII 

It  is  further  ordered.  That  respondent 
Eggland's  Best,  Inc.  shall,  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  its 
corporate  structure,  including  but  not 
limited  to  dissolution,  assignment  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  corporate  change  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

DC 

It  is  further  ordered.  That  respondent 
Eggland's  Best,  Inc.  shall,  within  sixty 
(60)  days  after  service  of  this  Order,  and 
at  such  other  times  as  the  Federal  Trade 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 
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Attachment  A. — Geographic  Areas 
With  Cholesterol-Related  Advertising 
or  Promotion  Pursuant  to  Paragraph 
V.B  of  Agreement  Containing  Consent 
Order 

1.  Iowa 

2.  Maine 

3.  Rhode  Island 

4.  Western  and  Central  Pennsylvania 

5.  Virginia 

6.  Maryland 

7.  Washington,  EX: 

8.  Georgia 

9.  South  Carolina 

10.  Alabama 

11.  Mississippi 

12.  Louisiana 

13.  Arkansas 

14.  California 

15.  Nevada 

16.  Idaho 

17.  Michigan 

18.  Colorado 

19.  South  Dakota 

20.  Washington 

21.  Montana 

22.  Alaska 

23.  Wyoming 

24.  Missouri 

25.  Oklahoma 

26.  Salt  Lake  City.  Utah 

27.  Raleigh-Durham,  North  Carolina 

28.  Southern  Illinois  (St.  Louis  Market) 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Eggland's  Best,  Inc. 
("Eggland's"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
Eggland's  in  its  advertising  and 
promotional  materials  for  eggs. 

The  Commission's  complaint  in  this 
matter  charges  Eggland's  with  engaging 
in  unfair  or  deceptive  practices  in 
connection  with  the  advertising  of  its 
eggs.  According  to  the  complaint. 
Eggland's  falsely  represented  that  it  had 
a  reasonable  basis  for  claims  that  eating 
its  eggs  will  not  increase  serum 
cholesterol  in  an  absolute  sense  and  that 
eating  its  feggs  will  not  increase  serum 
cholesterol  as  much  as  eating  ordinary 
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The  complaint  also  alleges  that 
Eggland's  falsely  represented  that 


clinical  studies  have  proven  that  adding 
twelve  Eggland's  eggs  per  week  to  a  low- 
fat  diet  does  not  cause  an  increase  in 
serum  cholesterol. 

Finally,  the  complaint  alleges  that 
Eggland's  falsely  represented  that  its 
eggs  are  both  low  in  saturated  fat  in  an 
absolute  sense,  and  are  lower  in 
saturated  fat  than  ordinary  eggs. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Eggland's  from 
engaging  in  similar  deceptive  and  imfair 
acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Eggland's 
from  misrepresenting  the  absolute  or 
comparative  amount  of  cholesterol,  total 
fat.  saturated  fat  or  any  other  nutrient  or 
ingredient  in  eggs  or  in  any  food 
containing  egg  yolk. 

Part  II  of  the  order  prohibits  Eggland's 
from  making  any  claims  about  the 
absolute  or  comparative  effect  on  serum 
cholesterol  of  eggs  or  any  food 
containing  egg  yolk  unless,  prior  to 
making  such  claims.  Eggland's  has 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims.  This 
requirement  applies  to  claims  about  the 
effect  of  such  foods  on  serum 
cholesterol  when  consumed  either  as 
part  of  a  regular,  unrestricted  diet  or  as 
part  of  a  specific  dietary  regimen,  for 
instance,  a  low-fat  diet.  Part  II  of  the 
order  also  provides  that  representations 
that  would  be  specifically  permitted  in 
food  labeling,  under  regulations  issued 
by  the  Food  and  Drug  Administration 
("FDA")  pursuant  to  the  Nutrition  and 
Labeling  Education  Act  of  1990 
("NLEA"),  will  be  deemed  to  be 
adequately  substantiated. 

Part  in  of  the  order  prohibits 
Eggland's  from  making  any  claims  about 
the  health  benefits,  including  the  effect 
on  heart  disease,  of  eggs  or  food 
containing  egg  yolk  unless,  prior  to 
making  such  claims,  England's  has 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims.  This 
requirement  applieis  to  claims  about 
both  the  absolute  and  comparative 
health  benefits  associated  with 
consuming  such  foods.  Like  Part  II,  this 
Part  provides  that  claims  specifically 
permitted  in  food  labeling,  under 
regulations  issued  by  FDA  pursuant  to 
the  NLEA,  will  be  deemed  to  be 
adequately  substantiated. 

Part  IV  of  the  order  prohibits 
Eggland's  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test  or  study. 

Part  V.A  of  the  order  requires  a  clear 
and  prominent  disclosure  of  the 
cholesterol  content  of  eggs  or  any  food 
containing  egg  yolk,  in  any 
advertisement  or  promotional  material 


that  references  the  absolute  or 
comparative  amount  of  cholesterol,  fat 
or  saturated  fat  in  such  food.  This 
disclosure  of  cholesterol  content  must 
be  expressed  both  in  terms  of  the 
number  of  milligrams  and  as  a 
percentage  of  the  "Maximimi  Daily 
Value"  for  cholesterol  intake  as 
established  by  FDA  or  other  specified 
organizations.  Part  V.A  exempts  from 
this  disclosure  requirement  any 
representation  that  is  specifically 
permitted  in  food  labeling  under 
regulations  issued  by  FDA  pursuant  to 
the  NLEA. 

Part  V.B  of  the  Order  requires 
Eggland's  to  include  a  clear  and 
prominent  notice  on  the  package  label 
for  its  eggs  that  "There  are  no  studies 
showing  that  these  eggs  are  different 
from  other  eggs  in  their  effect  on  serum 
cholesterol."  This  corrective  notice 
requirement  applies  for  a  period  of  one 
year  beginning  forty-five  (45)  days  from 
the  date  the  order  becomes  final  in  those 
geographic  areas  where  Eggland's 
disseminated  advertising  or  promotional 
materials  discussing  the  effect  of  its  eggs 
on  serum  cholesterol  either  for  a  period 
of  twelve  (12)  weeks  or  more,  or  at  any 
time  between  January  1,  1993  and  to  the 
date  of  the  acceptance  of  this  order  by 
the  Commission  for  public  comment. 

Part  V  also  includes  various  specific 
provisions  as  to  what  constitutes  a  clear 
and  prominent  disclosure  and  corrective 
notice  for  purposes  of  this  order. 

Part  VI  of  the  order  requires  Eggland's 
to  maintain  copies  of  all  materials  relied 
upon  in  making  any  representations 
covered  by  the  order. 

Part  VII  or  the  order  requires 
Eggland's  to  distribute  copies  of  the 
order  to  its  franchisees  and  to  various 
officers,  agents  and  representatives  of 
Eggland's. 

Part  Vin  of  the  order  requires 
Eggland's  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  IX  of  the  order  requires  Eggland's 
to  file  with  the  Commission  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Donald  S.  Qark, 
Sectetary. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga,  Concurring  in  Part 
and  Dissenting  in  Part,  in  Eggland's 
Best,  Inc..  File  No.  932-3000 

The  Commission  today  accepts  for 
public  comment  a  consent  agreement 
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settling  charges  that  Eggland's  Best 
made  deceptive  advertising  claims 
about  its  eggs.  I  agree  that  there  is 
reason  to  believe  that  these  claims  were 
deceptive  and  join  in  approving  the 
order  except  for  %  V.B.  I  do  not  agree 
that  the  corrective  advertising  provision 
contained  in  %  V.B.  is  warranted,  and  I 
dissent  from  the  order  to  that  extent. 

In  imposing  a  corrective  advertising 
remedy,  the  Commission  must  consider 
whether  an  advertisement  has  played  a 
substantial  role  in  creating  in  the 
public's  mind  a  false  belief  about  a 
product  that  will  linger  on  after  the  false 
advertisement  ceases.  Wamer-Lambert 
Co.  V.  FTC.  562  F.2d  749.  762  (D.C.  Cir. 
1977).  cert,  denied,  435  U.S.  950  (1978). 
Corrective  advertising  is  intended  to 
dissipate  the  lingering  effects  of  a 
deceptive  advertisement  so  that  future 
advertisements  do  not  become  part  of  a 
continuing  deception  of  the  public.  Id. 
at  769. 

Here,  there  is  no  direct  evidence,  such 
as  the  consumer  surveys  and  expert 
testimony  in  Warner  Lambert  Co.,  that 
Eggland's  Best's  advertisements  created 
a  lingering  false  impression  about  the 
effects  on  senun  cholesterol  of  its  eggs. 
Given  the  relatively  short  period  of  time 
during  which  Eggland's  Best's 
advertisements  were  run.  it  seems 
unlikely  that  any  such  lingering  false 
impression  has  been  created.  Without  a 
stronger  showing  of  the  need  for 
corrective  advertising  under  the  Warner- 
Lambert  test,  I  cannot  support  including 
a  corrective  advertising  provision  in  the 
proposed  order. 

Statement  of  Commissioner  Deborah  K. 
Owen,  Concurring  in  Part  and 
Dissenting  in  Part,  in  Eggland's  Best 
Inc.,  File  No.  932-3000 

I  concur  in  the  Commission's  decision 
*o  issue  a  complaint,  and  to 
provisionally  accept  a  consent 
agreement  in  this  matter,  except  as  to 
section  V.B.  of  the  Order.  With  respect 
to  that  Section,  which  requires 
correcth-e  advertising,  I  dissent. 

The  seminal  case  on  corrective 
advertising  is  the  Listerine  case. 
Warner-Lambert  Company.  86  F.T.C. 
1398  (1975),  where  the  Commission 
opined: 

Hlf  a  deceptive  advertisement  has  played  a 
substantial  role  in  creating  or  reinforcing  in 
t'ne  public's  mind  a  false  and  material  belief 
which  lives  on  after  the  false  advertising 
ceases,  there  is  clear  and  continuing  injur)'  to 
competition  and  to  the  consuming  public  as 
consumers  continue  to  make  purchasing 
decisions  based  on  the  false  belief  Since  this 
injury  cannot  be  avoided  by  merely  requiring 
respondent  to  cease  disseminating  the 
advertisement,  we  may  appropriately  order 
respondent  to  take  affTrmative  action 


desig  led  to  terminate  the  otherwise 
conti  luing  ill  effects  of  the  advertisement. 

86  F  r.C.  at  1499-1500. 

As  the  complaint  alleges.  Eggland's 
ads.  n  my  judgment,  certainly  create  a 
false  impression  that  its  eggs  will  not 
incn  ase  serum  cholesterol,  or, 
com  laratively,  increase  cholesterol  as 
muc  I  as  ordinary  eggs.  However,  we 
musi  also  find  that  the  beliefs  created  by 
the  c  lallenged  ads  are  likely  to  linger 
after  the  deceptive  advertising  ceases. 
As  t(  that  likelihood,  it  seems  to  me 
imp<  rtant  to  compare  and  contrast  the 
facts  in  Warner-Lambert  to  the  situation 
here 

In  Warner-Lambert,  decided  in  1975, 
the  (  ommission  noted  that  the 
chal  snged  advertising  claims  had  been 
madi  directly  to  the  consuming  public 
sinc(  1921,  and  involved  expenditures 
of  la  ge  sums  in  print  and  television 
med  a.  86  F.T.C.  at  1501.  The 
Com  nission  cited  to  the  ALJ's  Findings 
of  ¥i  ct.  which  noted  that  Listerine  had 
mad  I  the  contested  representations 
sinc(  the  product  went  on  the  market 
almc  St  a  century  before;  that  cold  and 
sore  hroat  claims  had  been  made 
cont  nuously  on  its  labelling  since  prior 
to  1{  38;  and  that  over  the  ten  years 
prec  (ding  the  decision,  Listerine  had 
speri :  several  million  dollars  on  its  colds 
adve  iising.  the  vast  majority  occurring 
on  n  itwork  and  spot  television, 
cove  ing  all  parts  of  the  day  and  evening 
and  )articularly  in  network  prime  time. 
Id.  a  1468  (IDFF  219-220);  see  also  id. 
at  U  D  7-1 408  (IDFF  5-8).  The 
Com  Tiission  pointed  to  record 
testi  nony  indicating  the  high 
perc  intage  of  consumers  taking  such 
clair  IS  that  would  remain  as  long  as  five 
year  after  the  ads  ended.  It  concluded: 
"Th(  record  demonstrates  that  long  after 
Listt  rine  cold  efficacy  advertising 
ceasi  d,  a  substantial  proportion  of  the 
publ  c  would  continue  to  believe  in 
Listt  fine's  efficacy  for  the  treatment  and 
prev  mtion  of  colds  and  sore  throats." 
Id.  a  1503  (emphasis  supplied). 

If  ve  contrast  the  length  in  time,  and 
the  I  lagnitude  of  Listerine's  advertising 
to  th  J  instant  case,  Eggland's  advertising 
wou  d  hardly  appear  to  rise  to  even  a 
two-  iigit  percentage  thereof.  We  have 
no  e  'idence  that  Eggland's  campaign 
was  ;o  similarly  saturated  and  extended 
that  ong  after  it  ceases,  a  substantial 
port  on  of  the  public  will  continue  to 
beli<  ve  the  challenged  claims  in  the 
abse  ice  of  the  corrective  advertising 
that  he  Commission  has  provisionally 
acce  )ted.  Moreover,  one  significant 
facte  r  is  in  evidence  here  that  was  not 
pres  snt  in  the  Listerine  case:  the  barrage 
of  a  ntrary  information  to  which  the 
pubic  is  exposed. 


While  the  public  received  little,  if 
any,  information  from  sources  other 
than  the  advertiser  about  the  true  effect 
of  Listerine  on  colds  and  sore  throats, 
the  vast  majority  of  information 
available  to  consumers  challenges  the 
Eggland  claims,  'and  links  egg 
consumption  with  increased  serum 
cholesterol.  Articles  in  the  popular 
press,  television  and  radio  programs, 
and  many  cookbooks  recommend  that 
consumers  lower  their  consumption  of 
eggs.  Doctors  and  the  American  Heart 
Association  advise  people  to  limit  their 
egg  consumption  for  health  reasons.  The 
general  ambient  information  and 
perception  is  that  eggs  are  imhealthy, 
and  this  climate  is  highly  relevant  in 
determining  whether  the  false  beliefs 
created  by  Eggland's  Best 
advertisements  will  likely  linger. 
Eggland's  Best  advertisements 
attempted  to  counteract  the  common 
wisdom,  but  ran  for  only  a  short  time. 
Because  the  information  that  eating  eggs 
is  likely  to  increase  serum  cholesterol 
will  continue  to  be  widely  disseminated 
to  consumers  through  media  sources,  it 
is  unlikely  that  the  false  beliefs 
regarding  the  effects  of  Eggland's  Best 
eggs  on  serum  cholesterol,  or  their 
comparative  benefits  to  other  eggs,  will 
be  maintained.  In  sum.  the  half-life  of 
Eggland's  advertising  campaign  is 
probably  very  short. 

This  is  not  to  suggest,  however,  that 
corrective  advertising  is  only 
appropriate  where  the  ad  campaign  is 
decades-old  and  swamps  the  public.  A 
classic  opportunity  for  appropriately 
imposing  the  remedy  was  the  Sun 
Company  case  two  years  ago.  File  No. 
902-3268.  There,  the  Commission 
challenged  claims  linking  octane  and 
automobile  engine  performance  made 
by  a  company  that  was  previously  under 
a  Commission  order  for  earlier  false 
performance  and  uniqueness  claims  for 
its  gasoline.  Sun  Oil  Co.,  84  F.T.C.  247 
(1974).  Nonetheless,  the  Commission 
agreed  to  merely  a  cease-and-desist 
order,  despite  the  fact  that  the 
challenged  claims  took  advantage  of, 
and  further  contributed  to.  widespread 
consumer  misperception  about  the 
relationship  between  octane  and 
performance.  The  contrast  between  the 
Commission's  decision  there,  and  here, 
suggests  that  the  Commission's  current 
posture  on  corrective  advertising  may  be 
more  a  function  of  respondents' 
willingness  to  agree  to  the  remedy, 
rather  than  of  a  well  defined  and 
implemented  policy. 

Finally,  a  comment  on  the  remedy 
itself.  The  corrective  advertising  is 
ordered  to  be  placed  on  Eggland's  Best 
carton  label.  Due  to  other  legal 
limitations,  Eggland's  Best  has  not  made 
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serum  cholesterol  or  heart  health  claims 
on  the  carton.  Thus,  while  the  attempt 
to  limit  the  breadth  of  the  remedy  may 
be  well-intentioned,  I  find  it  highly 
ironic  that  corrective  advertising  has 
been  mandated  in  a  medium  where  the 
original  deceptive  claims  were  never 
made. 

Statement  of  Roscoe  B.  Starek,  III,  in 
Eggland's  Best,  Matter  No.  932-3000 

After  very  careful  deliberation,  I  have 
decided  to  support  the  corrective 
advertising  provision  in  this  order.  I 
arrived  at  this  decision  somewhat 
reluctantly,  since  I  think  this  remedy 
should  be  used  sparingly.  The  appeals 
court  decision  in  Warner-Lambert 
accords  the  Commission  substantial 
discretion  in  applying  such  a  remedy.' 
The  Commission  must  take  great  care, 
however,  to  exercise  such  broad 
discretion  judiciously.  Thus,  the 
question  I  had  to  answer  was  whether 
corrective  advertising  is  appropriate  in 
the  absence  of  an  extended  period  of 
deceptive  advertising  or  extrinsic 
evidence  demonstrating  that  the  false 
impressions  will  persist  in  consumers' 
minds  after  the  ads  cease.2 

I  have  determined  that  a  limited 
corrective  advertising  requirement  is  an 
appropriate  remedy  here.  First,  I  have 
reason  to  believe  that  the  Eggland's  ads 
have  created  in  consumers'  minds 
enduring  false  impressions  about  these 
eggs.  Because  Eggland's  is  able  to  charge 
for  its  eggs  about  200%  of  the  typical 
price  per  dozen,  we  have  strong 
evidence  that  the  company's  ads  have 
been  successful  in  creating  in  the  minds 
of  their  consumers  a  belief  that  their 
eggs  are  meaningfully  superior  to  other 
eggs.  Second,  the  superiority  touted  by 
Eggland's  ads — ads  disseminated  as 
recently  as  two  months  ago — pertains  to 
their  e^ect  on  serum  cholesterol. 
Common  sense  tells  me  that  this  belief 
is  not  going  to  disappear  overnight, 
simply  because  advertising  making  that 
claim  ceases.  Third,  consumers  who 
continued  to  believe  that  Eggland's  had 
a  demonstrated  superiority  over  typical 


>  Wamer-Lalfibert  Co.  v.  FTC,  562  F.2d  749 
(D.C.  Clx.  1977).  The  court  suggested  that  the 
purpose  of  advertising  is  to  create  enduring  l)elie(is 
in  consumers'  mind*,  such  that  the  FTC  might  well 
presume  in  some  cases  that  the  standard  for 
Imposing  corrective  advertising  had  been  met.  It 
stated  that  it  need  not  rely  upon  such  a 
presumption  in  Wamer-Lamtiert,  however,  because 
the  record  contained  evidence  that  the  Listerine  ads 
had  created,  in  the  minds  of  consumers  exposed  to 
the  advertising,  false  beliefs  that  would  persist  after 
the  ads  ended.  Id..  S62  F.2d  at  762-63:  see,  86 
F.T.C.  1398  (1975).  at  H71  n.23  (data  relied  upon 
was  survey  of  "consumers  who  have  seen  or  heard 
a  lot  of  advertising  for  Listerine"). 

2 It  is  certainly  unrealistic  to  think  that  we  will 
have  this  data  when  the  respondents  enter  into  i 
consent  agreement  before  a  complaint  is  filed. 


eggs  would  suffer  an  identifiable  injury, 
again  due  to  the  price  differential. 
Corrective  advertising  placed  on  the  egg 
package  would  enable  consumers  to 
avoid  further  injury. 

Finally,  I  am  persuaded  by  the  careful 
crafting  of  the  corrective  remedy.  In  my 
view,  corrective  advertising  should 
educate,  not  punish.  The  instant  notice 
is  designed  to  reach  the  Eggland's  tai^t 
(those  who  are  preparing  to  purchase 
the  product)  rather  than  the  population 
at  large.  It  has  a  limited  dissemination 
schedule  and  will  not  be  unreasonably 
costly.  Moreover,  the  notice  itself  is  a 
statement  of  fact  that  is  neither 
derogatory  of  Eggland's  eggs  nor  implies 
criticism  of  other  companies'  products. 

Although  I  support  the  very  narrow 
corrective  advertising  provision  in  this 
case,  I  am  not  an  advocate  of  this  type 
of  remedy. 

Statement  of  Commissioner  Dennis  A. 
Yao,  in  Eggland's  Best,  Inc. 

I  voted  to  accept  the  proposed  consent 
agreement  for  public  comment. 
Although  1  support  the  terms  of  the 
consent  agreement,  I  would  have 
preferred  that  the  complaint  include  an 
implied  heart  disease  allegation. 

The  Commission  alleges  in  its 
complaint  that,  among  other  things, 
Eggland's  Best  falsely  represented  that  it 
had  a  reasonable  basis  for  claims  that 
eating  its  eggs  will  not  increase  serum 
cholesterol  in  an  absolute  sense  and  that 
eating  its  eggs  will  not  increase  senmi 
cholesterol  as  much  as  eating  ordinary 
eggs.  I  believe  that  reasonable 
consumers  would  interpret  the  express 
claim  that  Eggland's  eggs  will  not 
increase  serum  cholesterol  to  imply  that 
those  eggs  would  therefore  not  increase 
the  risk  of  heart  disease— especially 
when  the  express  claim  was  made  for 
eggs,  a  product  notoriously  well  known 
for  its  negative  impact  on  heart  health. 
Although  the  proposed  order  does 
include  a  requirement  that  health 
claims,  including  claims  about  heart 
disease,  be  substantiated  by  competent 
and  reliable  scientific  evidence,  I 
believe  that  industry  and  the  public 
would  best  be  served  if  the  Commission 
communicated  its  belief  that  an  implied 
health  claim  has  been  made  here.^ 


1 1  would  note  that  the  complaint  also  alleges  that 
Eggland's  Best  falsely  represented  that  its  eggs  are 
low  in  saturated  fat  in  an  absolute  sense,  and  are 
lower  in  saturated  fat  than  ordinary  eggs.  Although 
I  agree  that  the  implied  saturated  fat  claims 
challenged  in  the  complaint  were  made,  in  my  view 
this  claim  is  further  down  tha  spectrum  ot  implied 
claims  towards  those  needing  extriruic  evidence 
than  the  implied  heart  disease  claim  I  discuss  here. 
I  thus  can  discern  no  reason  for  excluding  the 
implied  heart  disease  claim  from  the  proposed 
complaint  while  including  the  saturated  fat  claims. 
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[File  No.  932  3092] 

Jockey  International,  inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMINARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Wisconsin-based 
manufacturer  of  underwear,  hosiery, 
and  sportswear  to  disclose  the  country 
where  its  clothing  is  made  and  to  use 
the  correct  generic  fiber  name  for 
clothing  in  advertisements  contained  in 
its  mail  order  catalogs. 

DATES:  Comments  must  be  received  on 
or  before  April  25, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ea5ton,  FTC/S-4631, 
Washington,  DC  20580.  (202)  326-3029. 
SUPPtEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Jockey 
International,  Inc..  a  corporation 
(hereinafter  referred  to  as  Jockey 
International,  Inc.  or  proposed 
respondent)  and  it  now  apfiearing  that 
Jockey  International,  Inc.,  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 
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It  is  hereby  agreed  by  and  between 
Jockey  International,  Inc.,  by  its  duly 
authorized  officer  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Jockey 
International,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Wisconsin  with  its  office  and 
principal  place  of  business  located  at 
2300  60th  Street,  Kenosha,  Wisconsin. 

2.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circiunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
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become  final  upon  service, 
by  the  U.S.  Postal  Service  of 

plaint  and  decision  containing 
to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreem  ent  shall  constitute  service. 
Propos  3d  respondent  waives  any  rights 
it  may  lave  to  any  other  manner  of 
service  The  complaint  may  be  used  in 
constn  ing  the  terms  of  the  order,  and 
no  agn  ement.  understanding, 
repres(  ntation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 

used  to  vary  or  contradict  the 

"  the  order. 
Prbposed  respondent  has  read  the 
proposed  complaint  and  order 
conten  plated  hereby.  It  understands 
that  on  ce  the  order  has  been  issued,  it 
will  b(  required  to  file  one  or  more 
compl  ance  reports  showing  that  it  has 
fully  o  )mplied  with  the  order.  Proposed 
respon  dent  further  understands  that  it 
may  \m  liable  for  civil  penalties  in  the 
amour  t  provided  by  law  for  each 
violati  >n  of  the  order  after  the  order 
becomes  final. 

Order 


<ft 


It  is  irdered.  That  respondent  Jockey 
Intemi  tional.  Inc..  a  corporation,  its 
succes  iors  and  assigns,  trading  under  its 
own  nf  me  or  under  any  other  name  or 
namesi  and  its  officers,  agents, 
license  es,  representatives  and 
emplo  ^ees.  directly  or  through  any 
corpoi  ite  or  other  device,  in  connection 
with  t  le  offering  for  sale,  selling  or 
advert  sing  of  any  textile  fiber  product 
in  any  mail  order  catalog  or  mail  order 
promc  ional  material  which  is  used  in 
the  dii  ect  sale  or  direct  o^ering  for  sale 
of  sue  I  textile  fiber  product,  in 
comm  srce,  as  the  terms  "textile  fiber 
produi  t"  and  "commerce"  are  defined 
in  the  Textile  Fiber  Products 
Identi  ication  Act  (15  U.S.C.  70) 
("Textile  Act"),  do  forthwith  cease  and 
desist  from: 

1.  Fi  iling  to  state  in  the  description  of 
such  t  !xtile  fiber  product  in  a  clear  and 
consp  cuous  manner  that  such  textile 
fiber  I  roduct  is  processed  or 

manu  ictured  in  the  United  States  of 
Amerj  :a.  or  imported,  or  both;  and 

2.  N  entioning  or  implying  fiber 
contei  t  without  using  the  generic  fiber 
names  in  a  manner  consistent  with  the 
Textili  I  Act  and  the  rules  and 


regula 
U 


I  ol 


It  is 
shall 
thirty 
chang 


ions  thereunder. 


'urther  ordered.  That  respondent 
tify  the  Conunission  at  least 
30)  days  prior  to  any  proposed 
in  the  respondent  such  as 
dissol  ition.  assignment  or  sale  resulting 


in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  such  change 
in  the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
the  order. 

m 

/( is  further  ordered.  That  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  employees,  agents, 
licensees  and  representatives  acting  in 
connection  with  the  offering  for  sale, 
selling  or  advertising  of  any  textile  fiber 
product  in  any  mail  order  catalog  or 
mail  order  promotional  material  which 
is  used  in  the  direct  sale  or  direct 
offering  for  sale  of  such  textile  fiber 
product,  in  commerce,  as  the  terms 
"textile  fiber  product"  and  "commerce" 
are  defined  in  the  Textile  Fiber  Products 
Identification  Act  (15  U.S.C.  70) 
("Textile  Act"). 

rv 

It  is  further  ordered.  That  respondent 
shall  within  sixty  (60)  days  after  service 
upon  it  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detaihthe  manner  and  form  in 
which  it  has  complied  with  this  order. 

Anal]rsis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Jockey  International. 
Inc.  ("Jockey"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Jockey  is  a  large,  privately  ovmed 
corporation  headquartered  in  Kenosha, 
Wisconsin,  that  uses  the  mail  to  sell 
clothing  and  other  textile  products.  The 
complaint  alleges  that  Jockey,  in  selling 
textile  clothing  products  thrmigh  mail 
order  catalogs,  did  not  tell  customers 
whether  the  products  were  made  in  the 
United  States  or  imported.  Further,  the 
complaint  alleges  that  Jockey  did  not 
use  the  generic  name  "spandex"  with 
the  trademark  "Lycra"  to  describe  the 
type  of  textile  fibers  used  in  goods  it 
sold,  but  instead  only  used  the 
trademark  "Lycra."  The  complaint 
alleges  that  these  actions  by  Jockey 
violated  the  Textile  Fiber  Products 
Identification  Act  ("Textile  Act")  and 
the  Commission's  implementing  rules, 
and  constituted  unfair  methods  of 
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competition  and  unfair  and  deceptive 
acts  and  practices  In  violation  of  section 
5  of  the  Federal  Trade  Conunission  Act. 

The  Textile  Act  and  the  Commission's 
rules,  among  other  things,  require 
companies  that  sell  textile  products  by 
mail  order  catalogs  or  mail  order 
promotional  materials,  such  as  coupons, 
to  state  clearly  and  conspicuously 
whether  the  textile  prodiicts  are  made  In 
the  United  States,  or  imported,  or  both. 
If  fiber  content  is  mentioned  or  impUed 
in  a  written  advertisement,  the  Textile 
Act  requires  disclosure  of  the  generic 
name  of  the  fiber.  Additionally,  if  a  fiber 
trademark  is  used  in  advertising  textile 
products,  the  Textile  Act  requires  that 
the  generic  name  of  the  fiber  appear 
next  to  the  trademark. 

The  proposed  order  requires  Jockey, 
in  compliance  with  the  Textile  Act  and 
the  Commission's  rules,  to  inform  Its 
customers  whether  the  textile  products 
it  sells  by  mail  are  made  in  the  United 
States,  or  imported,  or  both,  and  to  use 
the  generic  fiber  names  of  such  textile 
prodtKU  if  it  mentions  or  implies  fiber 
content.  Jockey  does  not  admit  that  It 
violated  the  lew,  but  anees  to  provide 
the  infonnation  in  the  future. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretatian  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  CUrk. 
Secretary. 

[PR  Doc  94-4045  FUod  2-22-94:  8:4S  wn| 
HUMQ  COOf  (TSO-et-M 
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Synchronal  Corporatton,  et  aL; 
Proposed  Consent  Agreement  With 
Analysis  To  Akf  Pul>lic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 


SUMHURY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things.  Thomas  L  Fenton, 
a  former  officer  of  Synchronal 
Corporation,  from  disseminating  a 
purported  baldness  cure  infomerical,  for 
a  product  called  Omexin;  from 
misrepresenting  that  any  commercial  is 
an  independent  program;  and  from 
making  unsubstantiated  claims  for  any 
food,  drug  or  device  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  April  25. 1994. 


AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  SL  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOn  FUfiTHER  INFORMATION  CONTACT:  Usa 
Kopchik,  FTC/S-4002.  Washington,  DC 
20580.  (202)  326-3139. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  StaL  721. 15  U.S.C 
46  and  §  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  wth  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
invited.  Such  comments  or  views  vvill 
be  considered  by  the  Commission  and 
Witt  be  available  for  inspection  and 
cop>ing  at  Its  prindpel  office  in 
accordance  with  S4.9(bH6KU)  of  the 
Commission's  Rules  of  Practice  (18  CFR 
4.9(b)(6Kii)). 

Agreement  Cnntainii^  CoBeent  Order 
To  Cease  and  DesiM 


In  the  matter  of 
Synchronal  Corporatioa.  Synchioaal  Group. 

Inc.  Smoothllne  Corporation,  and  Omexio 

Corporatian.  corporatkma, 
Ira  Smolev.  indhriduaDy  and  m  *  former 

officer  and  director  m  S]mchroiul 

Corporatioo  and  Syndutmol  Group.  lac. 
Richard  E.  Ksykir.  individiMUy  and  m  • 

former  officer  and  director  of  Synduonal 

Corporatioa,  Synchronal  Group,  Inc. 

Smoothhne  CcMporation.  and  Omexla 

Corporation, 
Thomas  L  Fenton,  individually  and  83  a 

former  officer  and  director  of  Synduonal 

Corporation  and  Synchronal  Group.  Inc. 

and 
Ana  Blau  a/k/a  Anuahka.  and  Steven  Victor, 

M.D.  individually. 

The  agreement  herein,  by  and 
between  Thomas  L.  Fenton, 
individually  and  as  a  former  officer  and 
director  of  Synchronal  Corporation  and 
Synchronal  Group.  Inc.,  hereinafter 
sometimes  referred  to  as  respondent, 
and  his  attorneys,  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
intp  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  In  accordance 
therewith  the  parties  hereby  agree  that: 

1.  Respondent  Thomas  L.  Fenton  is  or 
was  at  relevant  tin>es  herein  an  officer 
and  director  of  Synchronal  Corporation 
and  Synchronal  Group,  Inc  He 
formulated,  directed,  and  controlled  the 
policies,  acts  and  practices  of  said 
corporations.  His  home  address  is  160 
East  38th  Street.  New  York.  New  York 
10036. 

2.  Respondent  has  been  served  with 
copies  of  the  complaint  and  the 


amended  complaint  issued  by  the 
Federal  Trade  Commission  charging 
him  with  violations  of  Sections  5(a)  and 
12  of  the  Federal  Trade  Conunission  Act 
and  the  provisions  of  the  Postal 
Reorganization  Act,  39  U.S.C.  3009.  and 
has  filed  an  answer  to  said  complaint 
denying  said  charges. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  and  amended 
complaint  in  this  proceeding. 

4.  Respondent  waives: 

(a)  Aay  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  Judicial  leview 
or  otherwise  to  challengs  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  ■ 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  s  pertod  of  sixty  160) 
davs  and  information  in  respect  theieto 
publicly  released.  The  Commission 
thereafter  mar  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondent,  in  which  event  it 
%vill  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  of  facts, 
other  than  jurisdictional  facts,  or  of 
violations  of  law  as  alleged  in  the 
complaint  and  the  amended  complaint 
issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  arid 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  3.25(0  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to 
respondent.  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  efiiect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  respondent's 
address  as  stated  in  this  agreement  shall 


8646 


Federal  Register  /  Vol 


constitute  service.  Respondent  waives 
any  right  he  might  have  to  any  other 
manner  of  service.  The  complaint  and 
the  amended  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Respondent  has  read  the  complaint, 
the  amended  complaint  and  the  order 
contemplated  hereby.  He  understands 
that  once  the  order  has  been  issued,  he 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  he  has 
fully  complied  with  the  order. 
Respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purposes  of  this  Order: 

1.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area  that  has  been    . 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  by 
others  in  the  profession  to  yield 
accurate  and  reliable  results. 

2.  "Video  advertisement"  shall  mean 
any  advertisement  intended  for 
dissemination  through  television 
broadcast,  cablecast,  home  video,  or 
theatrical  release. 

I 

It  is  ordered.  That  respondent  Thomas 
L.  Fenton,  individually  and  as  a  former 
officer  and  director  of  Synchronal 
Corporation  and  Synchronal  Group, 
Inc..  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  selling, 
broadcasting  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  in 
part  or  in  while,  the  program-length 
television  advertisement  for  Omexin 
described  and  identified  in  the 
Complaint  as  "Can  You  Beat  Baldness?" 

11 

It  is  further  ordered.  That  respondent 
Thomas  L  Fenton,  individually  and  as 
a  former  officer  and  director  of 
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S;  nchronal  Corporation  and  Synchronal 
G  oup.  Inc.,  and  respondent's  agents, 
re  )resentatives  and  employees,  directly 
oi  through  any  partnership,  corporation, 
su  bsidiary,  division  or  other  device,  do 
fo  ihwith  cease  and  desist  from: 

A.  Representing,  directly  or  by 

in  iplication,  in  connection  with  the 
ac  vertising,  packaging,  labeling, 
pi  omotion,  offering  for  sale,  sale  or 
distribution  of  Omexin  or  any  other 
si  bstantially  similar  hair  loss  treatment 
pi  oduct  or  service  in  or  affecting 
c(  mmerce,  as  "commerce"  is  defined  in 
th  B  Federal  Trade  Commission  Act,  that: 

1.  Such  product  or  service  contains  an 
ir  jredient  that  can  or  will  curtail  hair 

lo  >s  for  a  large  majority  of  balding  men 
ai  d  women: 

2.  Such  product  or  service  contains  an 
ir  jredient  that  can  or  will  promote  the 
gi  3wth  of  significant  numbers  of  new, 

p  gmented  terminal  hairs  where  hair  has 
p  eviously  been  lost  for  a  large  majority 
o  men  and  women; 

3.  Such  product  or  service  contains  an 
ir  gredient  that  has  been  scientifically 

p:  oven  to  curtail  hair  loss  for  a  large 
ns  ajority  of  men  and  women; 

4.  Such  product  or  service  contains  an 
ir  gredient  that  has  been  scientifically 

p  oven  to  promote  the  growth  of  new, 
p  gmented  terminal  hairs  where  hair  has 
p  eviously  been  lost  for  a  large  majority 
o  men  and  women;  or 

5.  Such  product  or  service  has 

SI  iccessfully  curtailed  hair  loss  and 

p  omoted  new  hair  growth  for 

tl  ousands  of  balding  men  and  women. 

For  purposes  of  this  Order  a 
"  lubstantially  similar  hair  loss 
tl  satmeot  product  or  service"  shall  be 
d  jfined  as  any  product  or  service  that  is 
ai  Ivertised  or  intended  for  sale  over-the- 

0  tunter  to  treat,  cure  or  curtail -hair  loss 
a  id  which  contains  omentum  or  any 

e  :tract  thereof. 

B.  Representing,  directly  or  by 

ii  iplication,  in  connection  with  the 
a  Ivertising,  packaging,  labeling, 
p  -omotion.  offering  for  sale,  sale  or 
d  istribution  of  any  other  product  or 
s  (rvice  in  or  affecting  commerce,  as 
"  ;ommerce"  is  defined  in  The  Federal 

1  rade  Commission  Axt,  that: 

1.  The  use  of  the  product  or  service 
c  in  or  will  prevent,  cure,  relieve, 

r  iverse,  or  reduce  loss  of  hair; 

2.  The  use  of  the  product  or  service 
c  m  or  will  promote  the  growth  of  hair 

V  here  hair  has  already  been  lost; 

3.  The  product  or  service  is  an 
e  fective  remedy  for  hair  loss  in  a 
s  ibstantial  number  of  cases;  or 

4.  Any  test  or  study  establishes  that 
t  le  product  or  service  relieves,  cures, 
prevents  or  reverses  hair  loss, 

u  nless  such  representation  is  true  and 

V  nless,  at  the  time  of  making  such 


representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

C.  Advertising,  packaging,  labeling, 
promoting,  offering  for  sale,  selling,  or 
distributing  any  product  that  is 
represented  as  promoting  hair  growth  or 
preventing  hair  loss,  unless  the  product 
is  the  subject  of  an  approved  new  drug 
application  for  such  purpose  under  the  ^ 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  301  et  seq..  provided  that,  this 
subpart  shall  not  limit  the  requirements 
of  Part  n.A  and  B  herein. 

Ill 

/( is  further  ordered,  That  respondent 
Thomas  L.  Fenton,  individually  and  as 
a  former  officer  and  director  of 
Synchronal  Corporation  and  Synchronal 
Group,  Inc.,  and  respondent's  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

IV 

It  is  further  ordered.  That  respondent 
Thomas  L.  Fenton,  individually  and  as 
a  former  officer  and  director  of 
Synchronal  Corporation  and  Synchronal 
Group,  Inc.,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  making 
any  representation,  directly  or  by 
implication,  regarding  the  performance, 
benefits,  efficacy  or  safety  of  any  food, 
drug  or  device,  as  those  terms  are 
defined  in  Section  15  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  55,     . 
unless,  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 


It  is  further  ordered.  That  respondent 
Thomas  L.  Fenton,  individually  and  as 
a  former  officer  and  director  of 


Synchronal  Corporation  and  Synchronal 
Group,  Inc..  ana  respondent's  agents, 
representatives,  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  creating, 
producing,  selling,  or  disseminating: 

A.  Any  advertisement  that 
misrepresents,  directly  or  by 
implication,  that  it  is  not  a  paid 
advertisement; 

B.  Any  commercial  or  other  video 
advertisement  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  lengSi  or  longer 
that  does  not  display  visually,  in  a  clear 
and  prominent  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  Uie  product  or 
service,  the  following  disclosure: 

The  program  you  are  watching  is  a  paid 
advertisement  for  (the  product  or  service). 

Provided  that,  for  the  purposes  of  this 
provision,  tha  oral  or  visual 
presentation  of  a  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order  for  the  product  or  service  shall 
be  deemed  a  presentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosure  provided  herein. 

VI 

It  is  farther  ordered.  That  respondent 
Thomas  L.  Fenton,  individually  and  as 
a  former  officer  and  director  of 
Synchronal  Corporation  and  Synchronal 
Group,  Inc.,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  endorsement  (as 
"endorsement"  is  defined  in  16  CFR 
255.0(b))  of  the  product  or  service 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  service,  unless 
such  is  the  fact. 
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VII 

//  is  further  ordered.  That  respondent 
Thomas  L  Fenton,  individually  and  as 
a  former  officer  and  director  of 
Synchronal  Corporation  and  Synchronal 
Group,  Inc.,  shall,  for  three  (3)  years 
after  the  date  of  the  last  dissemination 
to  which  they  pertain,  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  or  its  staff 
for  inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
by  respondent  in  disseminating  any 
representation  covered  by  this  order; 
and 

(B)  All  reports,  tests,  studies,  surveys, 
demonstrations  or  other  evidence  in 
respondent's  possession  or  control  that 
contradict,  quahfy,  or  call  into  question 
such  representation,  or  the  basis  upon 
which  respondent  relied  upon  for  such 
representation,  including  complaints 
from  consumers. 

vm 

It  is  further  ordered.  That  respondent 
Thomas  L.  Fenton  shall,  for  a  period  of 
ten  (10)  years  bom  the  date  of  entry  of 
this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  any  new  business  or  employment. 
Each  notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
the  respondent's  new  business  address 
and  telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibilities.  The 
expiration  of  the  notice  provision  of  this 
Part  VIII  shall  not  affect  any  other 
obligation  arising  under  this  Order. 

IX 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  he  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Thomas  L  Fenton. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 


other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  coooems  advertising  and 
promotional  practices  related  to  the  sale 
of  the  Omexin  System  for  Hair 
("Omexin"),  which  was  advertised  on 
the  "Can  You  Beat  Baldness?" 
infomerciaL 

The  Commission's  Amended 
Complaint,  issued  on  October  13. 1993, 
charges  that  respondent  Fenton  falsely 
represented  that  Omexin  wiU  curtail 
h«dr  loss,  will  promote  hair  growth,  is 
scientifically  proven  to  curtail  hair  loss 
and  pronrate  hair  growth,  and  has 
successfully  curtailed  hair  loss  aiul 
prornoted  hair  growth  for  thousands  of 
balding  men  and  women. 

According  to  the  allegations  of  the 
Amended  Complaint,  the  infomercial 
was  falsely  represented  to  be 
independent  programming,  rather  than  a 
paid  advertisement  The  Amended 
Complaint  further  chariges  that 
consumer  testimonials  on  the 
infomercial  were  falsely  represented  to 
reflect  the  tyoical  experience  of 
members  of  the  public  who  used  the 
product. 

The  proposed  ccxisent  order  contains 
provisions  which  are  designed  to 
remedy  the  advertising  violations 
chaiged  and  to  prevent  the  respondent 
from  engaging  in  similar  acts  and 
practices  in  the  future.  Part  I  of  the 
proposed  order  prohibits  resptondent 
fit)m  disseminating  the  "Can  You  Beat 
Baldness?"  infomerciaL 

With  regard  to  Omexin  or  any 
substantially  similar  product.  Part  n.A 
prohibits  Fenton  from  making  the 
claims  alleged  in  the  Complaint  to  be 
false.  Part  II.B  prohibits  him  from 
representing  that  any  product  or  service 
will  prevent  or  reduce  hair  loss,  will 
promote  hair  growth,  is  an  effective 
remedy  for  hair  loss,  or  is  proven 
through  any  test  or  study  to  relieve  hair 
loss  unless  the  claim  is  true  and 
substantiated  by  competent  and  reliable 
scientific  evidenca  Part  D.C  forbids  this 
respondent  from  advertising  or 
promoting  any  hair  loss  prcKluct  unless 
it  is  the  subject  of  an  approved  New 
Drug  Application  by  the  Food  and  Drug 
Administration. 

Part  III  of  the  proposed  order 
prohibits  respondent  from 
misrepresenting  the  validity,  results, 
conclusions,  or  interpretations  of  any 
test  or  study.  Part  IV  prohibits  him  from 
making  any  representation  about  the 
performance,  benefits,  efficacy,  or  safety 
of  any  food,  drug,  or  device  unless  be 
possesses  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  V.A  of  the  proposed  order 
prohibits  Fenton  from  disseminating 
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any  advertisement  that  misrepresents 
that  it  is  not  a  paid  advertisement.  Part 
V.B  requires  that  any  advertisement 
fifteen  minutes  or  longer  display 
visually,  in  a  clear  and  prominent 
manner  and  for  a  length  of  time 
sufficient  for  an  ordinary  consumer  to 
read,  within  the  first  thirty  seconds  of 
the  commercial  and  immediately  before 
each  presentation  of  ordering 
instructions,  the  following  disclosure: 
"The  program  you  are  watching  is  a 
paid  advertisement  for  (the  product  or 
service)."  Part  V.B  specifies  that  an  oral 
or  visual  presentation  of  an  ordering 
address  or  telephone  number  shall  also 
require  the  display  of  this  disclosure. 

Under  the  terms  of  Part  VI,  Fenton 
may  not  represent  that  any  endorsement 
of  a  product  or  service  represents  the 
typical  or  ordinary  experience  of 
members  of  the  public,  unless  such  is 
the  fact. 

Parts  Vn,  Vm,  and  IX  relate  to 
respondent's  obligation  to  maintain 
records,  notify  the  Commission  of 
changes  in  business  or  employment 
status,  and  file  compliance  reports  with 
the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  of^cial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
|FR  Doc.  94-4046  Filed  2-22-94;  8:45  ami 
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White  Castle  System,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Ohio-based  chain  of  fast-food 
restaurants  from  misrepresenting  the 
extent  to  which  its  fast-foot  container  of 
any  product  or  package  is  capable  of 
being  recycled  or  the  extent  of  the 
availability  of  recycling  collection 
programs  for  such  products.  In  addition, 
the  consent  order  prohibits  the 
respondent  from  representing  the 
environmental  benefit  of  any  product  or 
packaging  it  uses  unless  it  possesses 
competent  and  reliable  evidence  to 
substantiate  the  representation. 


FOR 
C. 
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DAT  S:  Complaint  and  Order  issued 
Jam  ary  6, 1994. i 

FURTHER  INFORMATION  CONTACT: 
S  even  Baker  or  Theresa  McGrew, 
FTC  'Chicago  Regional  Office,  55  East 
Moi  roe  St.,  suite  1437,  Chicago,  IL 
6061 13.  (312)  353-8156. 

SUPI  lEMENTARY  INFORMATION:  On 
Moi  day,  October  25, 1993,  there  was 
ished  in  the  Federal  Register,  58  FR 
2,  a  proposed  consent  agreement 
analysis  In  the  Matter  of  White 

System,  Inc.,  for  the  purpose  of 
:iting  public  comment.  Interested 
part  es  were  given  sixty  (60)  days  in 
h  to  submit  comments,  suggestions 
oJ)jections  fegarding  the  proposed 
of  the  order. 

comments  having  been  received, 
Commission  has  ordered  the 

of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
)  irisdictional  findings  and  entered 
(  rder  to  cease  and  desist,  as  set  forth 
proposed  consent  agreement,  in 
osition  of  this  proceeding. 

6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
plies  sec.  5.  38  Stat.  719,  as  amended; 
S.C.  45) 
S.aark. 


whi 
or 

forr  1 
^4) 
the 
issi^nce  i 


its 
an 
in 
dis 

(Se< 

or 

15  1 

Don  dd 

Sea  etary. 

IFR  Doc.  94-4041  Filed  2-22-94;  8:45  am] 
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ARTMErfT  OF  HEALTH  AND 
SERVICES 


HU  AAN 


Cei  ters  for  Disease  Control  and 
Pre  mention 

ViU  I  and  Health  Statistics  National 
Coi  imittee;  Meetings 

Jederal  Register"  Citation  of 
ious  Announcement:  58FR67795 — 
dat  d  December  22, 1993. 

C  lange  of  Time,  Date,  and  Place  for 
the  National  Committee  on  Vital  and 
He)  1th  Statistics  (NCVHS) 
Sul  committee  on  Mental  Health 
Sta  istics:  Meeting. 
ORI  ilNAL  TIME  AND  DATE:  9:30  a.m.-4 
p.n  .,  January  18. 1994. 

NEV  '  TIME  AND  DATE:  1  p.m.-4  p.m.. 
Ma  ch  10, 1994. 

NE\  I  PLAXX:  Room  703A-729A.  Hubert 

H.  iumphrey  Building,  200 

Inc  ependence  Avenue,  SW., 

Wa  shington,  DC  20201. 

SUI  imary:  Notice  is  given  that  the 

me  Jting  for  the  NCVHS  Subcommittee 

on  Mental  Health  Statistics  has  been 


1 1  /)pies  of  the  Compliant  and  the  Decision  and 
Ord  ir  are  available  from  the  Commission's  Public 
Reft  rence  Branch,  H-130. 8th  Street  ft  Pennsylvania 
Ave  lue,  N.W..  Washington.  D.C.  20580. 


rescheduled  due  to  inclement  weather. 
The  meeting  purpose  announced  in  the 
original  notice  remains  unchanged. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D.. 
Executive  Secretary,  NCVHS,  National 
Center  for  Health  Statistics,  Room  1100, 
Presidential  Building.  6525  Belcrest 
Road.  Hyattsville,  Maryland  20782, 
telephone  number  301/436-7050. 

Dated:  February  17, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

IFR  Doc.  94-4122  Filed  2-22-94;  8:45  am) 
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Food  and  Drug  Administration 

Discussion  of  Activities  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  the  Registration  of 
Pharmaceuticals  for  Human  Use; 
Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  on  the  progress  of 
activities  associated  with  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  the  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  agency  will  present  summary 
information  on  guidelines  developed  as 
a  result  of  ICH  harmonization  initiatives 
and  will  respond  to  questions. 
DATES:  The  workshop  will  be  held  on 
Wednesday,  March  2. 1994,  8  a.m.  to  5 
p.m. 

ADDRESSES:  The  workshop  will  be  held 
in  conference  rms.  O,  P.  and  Q.  third 
floor,  Parklawn  Bldg..  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Showalter,  Office  of  Health  Afi^airs 
(HFY-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1383. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
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based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  is  concerned  with  harmonization 
of  technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  European 
Union.  Japan,  and  the  United  States. 
The  six  ICH  sponsors  are  the  European 
Union,  the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  FDA.  and 
the  U.S.  Pharmaceutical  Manufacturers 
Association. 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA).  as 
well  as  observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area.  The  ICH  Secretariat, 
which  coordinates  the  preparation  of 
documentation,  is  provided  by  IFPMA. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  regulatory  and  industry 
representatives  and  other  interested 
parties.  FDA  is  committed  to  ensuring 
that  there  is  an  opportunity  for  public 
comment  through  Federal  Register 
notices  on  all  of  the  guidelines 
developed  as  a  result  of  the  ICH 
harmonization  initiatives.  A  number  of 
ICH  draft  guidelines  will  be  published 
soon  in  the  Federal  Register  for  public 
comment. 

The  purpose  of  this  public  workshop 
is  to  provide  an  opportunity  for  the 
agency  to  present  summary  information 
about  these  documents  and  to  respond 
to  questions.  In  addition,  general 
background  information  on  ICH  will  be 
provided. 

This  public  workshop  should  be  of 
interest  to  professional  and  consumer 
organizations  and  to  the  pharmaceutical 
industry. 

The  status  of  the  topics  under 
consideration  by  ICH  is  as  follows: 

ICH  Consensus  Draft  Guidelines  (will  be 
published  in  the  Federaf  Register  soon 
for  public  comment) 

1.  Guidehne  for  the  Validation  of 
Analytical  Procedures 

2.  Toxicokinetics:  A  Guidance  for 
Assessing  Systemic  Exposure  in 
Toxicology  Studies 

3.  Pharmacokinetics:  Guidance  for 
Repeated  Dose  Tissue  Distribution 
Studies 


4.  Dose  Selection  for  Carcinogenicity 
Studies  of  Therapeutic  Agents 

5.  Good  Clinical  Practices:  Addenda 
on  Investigators  Brochure  and  Essential 
Documents 

6.  Population  Exposure  to  Assess 
Clinical  Safety 

ICH  E)raft  Guidelines  and  Texts  in 
Preparation 

7.  Impurities  in  New  Drug  Substances 
(guideline) 

8.  Light  Stability  Testing  (guideline) 

9.  Genotoxicity  Testing  Requirements 
(guideline) 

10.  Quality  of  Biotechnology 
Products:  Genetic  Stability  (guideline) 

11.  Quality  of  Biotechnology 
Products:  Stability  Testing  (annex  to 
guideline  on  stabihty  testing  for  new 
drugs  and  products) 

12.  Clinical  Study  Reports  (proposals 
for  a  common  format  based  upon  a 
comparison  of  current  FDA  and 
European  Community  (EC) 
requirements) 

13.  Ethnic  Factors  in  the  Acceptability 
of  Foreign  Data  (studies  are  in  progress 
and  a  guideline  is  in  preparation) 

ICH  Consensus  Draft  Guidelines 
(released  for  public  comment  in  the 
Federal  Register  of  July  9, 1993) 

14.  Dose-Response  Information  to 
Support  Drug  Registration 

•  15.  Clinical  Safety  Data  Management: 
Definitions  and  Standards  for  Expedited 
Reporting 

ICH  Harmonised  Tripartite  Guidelines 
(released  for  public  comment  in  the 
Federal  Register  of  April  16, 1993) 

16.  Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products 

17.  Studies  in  Support  of  Special 
Populations:  Geriatrics 

18.  Stability  Testing  of  New  Drug 
Substances  and  Products 

Dated:  February  17. 1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  94-4072  Filed  2-17-94;  3:38  pml 
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Health  Resources  and  Services 
Administration 

New  Community  Health  Centers, 
Expanded  Community  Health  Center 
Activities,  and  Integrated  Service 
Network  Development  Activities  for 
CHCs 

AGENCY:  Health  Resources  and  Services 
Administration.  PHS. 
ACTION:  Advance  Notice  of  Application 
Deadlines  for  New  Community  Health 
Centers,  Expanded  Community  Health 


Center  Activities,  and  Integrated  Service 
Network  Development  Activities  for 
CHCs. 


SUMMARY:  The  Health  Resources  and 
Services  Administration's  Bureau  of 
Primary  Health  Care  (BPHC)  expects  to 
provide  discretionary  grant  funds  of 
approximately  $17  million  in  fiscal  year 
(FY)  1994  under  section  330  of  the 
Public  Health  Service  (PHS)  Act  to 
establish  new  community  health  centers 
(CHCs).  to  expand  existing  CHCs.  and  to 
develop  integrated  service  networks  for 
CHCs.  The  purpose  of  this 
announcement  is  to  give  early  notice  of 
funding  amounts  and  application 
deadlines  for  CHC  new  start/expansion 
applicants,  as  well  as  to  announce  the 
availability  of  supplemental  funds  for 
existing  CHCs  involved  in  integrated 
service  network  activities. 

Approximately  $12.5  million  will  be 
available  to  support  the  establishment  of 
new  CHCs  and  the  expansion  of 
capacity  in  existing  CHCs.  For 
applicants  seeking  to  establish  new 
CHCs  and  for  applicants  seeking  to 
expand  existing  CHCs,  the  following 
application  deadlines  are  provided:  (1) 
The  application  for  designation  as  a 
medically  underserved  area  (MUA)  or 
medically  underserved  population 
(MUP)  is  March  15. 1994:  and  (2)  the 
application  deadline  for  grants  is  June  1. 
1994.  Applicants  are  also  encouraged  to 
submit  Letters  of  Interest  by  March  15. 
1994.  to  the  PHS  Regional  Grants 
Management  Officers  (RGMOs)  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document.  This 
will  enable  the  RGMOs  to  provide 
additional  assistance  and  instructions. 
Approximately  $4.5  million  will  be 
available  under  Section  330  (d)(1)  to 
support  existing  CHCs  in  the 
development  of  integrated  service 
networks.  As  part  of  their  ongoing 
operational  activities.  CHCs  are 
permitted  to  expend  a  reasonable 
amount  of  their  grant  funds  orother 
revenues  for  corporate  planning 
activities,  including  efforts  to  define 
their  roles  within  the  provider 
community.  This  special  funding 
initiative  earmarks  an  additional  $4.5 
million  for  grant  support  of  these 
activities. 

Integrated  Service  Networks  are 
defined  as:  the  collaboration  of  a 
Section  330  health  center  and  at  least 
one  other  health  care  provider  or  health 
care  entity  (e.g..  community  health 
center,  migrant  health  center,  health 
care  for  the  homeless  center,  center  for 
residents  of  public  housing,  other 
primary  care  provider,  specialty  group, 
hospitals,  academic  medical  center, 
mental  health  provider.  laboratory. 
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phannacy,  insurance  company, 
managed  care  organization  and  others] 
to  fonn  a  horizontally  and/or  vertically 
integrated  delivery  system  for  managed 
purposes  that  will  ensure  access  for  the 
medically  undersen-ed. 

For  applicants  interested  in  Integrated 
Service  Network  Development  projects, 
a  pre-application  is  required  and  may  be 
submitted  after  the  publication  of  this 
notice  with  a  final  deadline  of  May  1, 
1994.  The  final  deadline  for  Integrated 
Service  Network  Development 
applications  is  June  1, 1994.  Interested 
applicants  should  contact  their  RGMOs 
for  additional  assistance  and 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
grant  information,  potential  applicants 
may  contact  the  PHS  RGMOs.  RGMOS 
are  responsible  for  distributing 
apphcation  kits  and  guidance  (Form 
PHS  5161-1  with  revised  face  sheets 
DHHS  Form  424,  as  approved  by  the 
0MB  under  control  number  0937-0189). 
The  RGMO  can  also  provide  assistance 
on  business  management  issues,  Letters 
of  Interest  and  Integrated  Serx'ice 
Network  Development  projects.  For 
general  program  information  and 
technical  assistance,  contact  Richard  C. 
Bohrer,  Director  of  Division  of 
Community  and  Migrant  Health,  BPHC. 
4350  East-West  Highway,  7th  Floor, 
Rockville,  MD  20857  (301)  594-4300. 
SUPPI^MENTARY  INFORMATION:  A  notice 
of  Availability  of  Funds  for  new  CHCs 
and  expanded  CHC  activities  in  FY  1994 
will  be  pubUshed  in  the  Federal 
Register  annoimcing  program 
provisions,  requirements,  and 
evaluation  criteria. 

Dated:  February  16. 1994. 
William  A.  Robinson, 

Acting  Administrator. 

Appendix — Regional  Grants  Management 
Officers 

Region  1:  Mary  O'Brien.  Grants 
Management  Officer,  PHS  Regional  Office  I. 
John  F.  Kennedy  Federal  Building.  Boston. 
MA  02203.  (617)  565-1482. 

Region  II;  Frank  DiGiovanni,  Grants 
Management  Officer.  PHS  Regional  Office  II, 
Room  3300.  26  Federal  Plaza.  New  York,  NY 
10278,  (212)  264-4496. 

Region  III:  Martin  Bree,  Acting  Grants 
Management  Officer,  PHS  Regional  Office  III, 
P.O.  Box  13716,  Philadelphia,  PA  19101, 
(215)  596-6653. 

Region  IV:  Wayne  Cutchens,  Grants 
Management  Officer.  PHS  Regional  Office  IV, 
Room  1106, 101  Marietta  Tower,  Atlanta,  GA 
30323,  (404)  331-2597. 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer,  PHS  Regional  Office  V, 
105  West  Adams  Street,  17th  Floor.  Chicago. 
IL  60603,  (312)  353-8700. 

Region  VI:  Joyce  Bailey.  Grants 
Management  Officer.  PHS  Regional  Office  VI. 


120(  Main  Tower.  Dallas.  TX  75202.  (214) 
767-  3885. 

R«  gion  VII:  Michael  Rowland.  Grants 
Man  igement  Officer,  PHS  Regional  Office 
vai,  ?oom  501,  601  East  12th  Street.  Kansas 
City  MO  64016,  (816)  426-5841. 

R(  gion  VIU:  Susan  Jaworowski,  Acting 
Grai  ts  Management  Officer,  PHS  Regional 
Offii  e  VIII.  1961  Stout  SU^et.  Denver.  CO 
802<  4,  (303)844-4461. 

R(  gion  IX:  Al  Tevis,  Acting  Grants 
Man  igement  Officer,  PHS  Regional  Office  IX. 
50  L  nited  Nations  Plaza,  San  Francisco,  CA 
941(2,(415)556-2595. 

R<  gion  X:  James  Tipton,  Grants 
Mar  jgement  Officer.  PHS  Regional  Office  X, 
Mai  Stop  RX  20.  2201  Sixth  Avenue.  Seattle. 
WAP8121,  (206)  553-7997. 
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Doc.  94-3994  Filed  2-22-94;  8:45  am) 
CODE  4160-15-P 


So<  iai  Security  Administration 

Res  cfssion  of  Social  Security 
Ac(  uiescence 

AGE  'JCY:  Social  Security  Administtation, 
HH>. 

ACT  ON:  Notice  of  Rescission  of  Social 
Sec  irity  Acquiescence  Ruling  88-5(1) — 
Mc\  Tu/n  v.  Secretary  of  Health  and 
Hui  nan  Services.  817  F.2d  161  (1st  Cir. 
198  7). 
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;  In  accordance  with  20  CFR 
404l985(e].  416.1485(e)  and 
422t406(b)(2).  published  January  11. 

(55  FR  1012).  the  Principal  Deputy 
Codimissioner  of  Social  Security  gives 
not  ce  of  the  rescission  of  Social 
Sec  Lirity  Acquiescence  Ruling  88-5(1). 
EFF  :CTIVE  DATE:  February  23. 1994. 
FURTHER  INFORMATION  CONTACT: 
Dai  ynda  Bogle,  Litigation  Staff,  Social 
Sec  urity  Administration,  6401  Seciuity 
Blv  1.,  Baltimore,  MD  21235,  (410)  965- 
42  •  7. 

SUf  PLEMENTARY  INFORMATION:  A  Social 
Sec  urity  Acquiescence  Ruling  explains 
hoi  t  we  will  apply  a  holding  in  a 
dec  ision  of  a  United  States  Court  of 
Ap  )eals  that  we  determine  conflicts 
it  1  our  interpretation  of  a  provision  of 
Social  Security  Act  or  regulations 
n  the  Government  has  decided  not 
s  eek  further  review  of  the  case  or  is 
unsuccessful  on  further  review. 

s  provided  by  20  CFR  404.985(e)(4) 
416.1485(e)(4).  a  Social  Security 
uiescence  Ruling  may  be  rescinded 
bsolete  if  we  subsequently  clarify, 
mo  lify  or  revoke  the  regulation  or 

ng  that  was  the  subject  of  the  circuit 
covirt  holding  for  which  the 

uiescence  Ruling  was  issued. 
n  October  27, 1988.  we  issued 
Acquiescence  Ruling  (AR)  88-5(1)  to 
ref  Bct  the  holding  in  McCuin  v. 
Set  retary  of  Health  and  Human 


h! 


I 


Seivices.  817  F.2d  161  (1st  Cir.  1987). 
that,  once  the  60-day  period  for  the 
Appeals  Council's  own-motion  review 
had  expired,  the  Secretary's  reopening 
regulations  (20  CFR  404.987.  404.988, 
416,1487  and  416.1488) '  allowed 
reopening  of  an  Administrative  Law 
Judge  (ALJ)  decision  only  on  the 
claimant's  motion.  Accordingly,  under 
the  McCuin  AR.  where  an  ALJ's 
decision  had  become  final,  [i.e.,  the  time 
for  requesting  Appeals  Council  review 
of  the  decision  had  expired  and  no 
request  for  such  review  had  been  filed 
by  the  claimant  and  the  Appeals 
Council  had  not  taken  own-motion 
review  within  the  60-day  time  limit), 
the  Appeals  Council  could  not  reopen 
and  revise  the  decision  on  its  own 
initiative  under  the  Secretary's 
regulations  on  reopening.  The  AR 
applied  to  cases  in  which  the  claimant 
resided  in  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island  or.  for  title  II 
claims  only,  in  Puerto  Rico  at  the  time 
of  the  ALJ  decision. 

We  indicated  in  the  McCuin  AR  that 
the  Social  Security  Administration 
(SSA)  intended  to  clarify  the  reopening 
regulations  at  issue  in  the  McCuin  case 
through  the  rulemaking  process,  and 
that  the  AR  would  continue  to  apply 
until  such  clarification  was  made.  C)n 
October  28. 1991,  we  published  a  Notice 
of  Proposed  Rulemaking  and  proposed 
rules  (56  FR  55477)  that  would  clarify 
these  regulations.  In  this  issue  of  the 
Federal  Register  we  are  now  publishing 
final  rules,  which  explicitly  state  that 
SSA  may  reopen  a  determination  or 
decision  that  has  become  pnal  either  on 
its  own  initiative  or  at  the  jequest  of  an 
individual  who  was  a  party  to  the 
determination  or  decision.  Accordingly, 
since  the  regulation  that  was  the  subject 
of  the  McCuin  decision  has  now  been 
revised,  we  are  rescinding  the  McCuin 
AR  concurrently  with  the  publication  of 
the  revised  regulations.  Adjudicators  of 
claims  arising  in  the  First  Circuit 
(Maine.  Massachusetts.  New  Hampshire, 
Rhode  Island  or  Puerto  RicO)  will  no 
longer  follow  the  AR,  but  will  decide 
cases  in  accordance  with  the  revised 
regulations  on  reopening 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance:  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security — Survivor's  Insurance: 
93.806 — Special  Benefits  for  Disabled  Coal 
Miners:  93.807— Supplemental  Security 
Income.) 


>  The  court  based  its  decision  on  the  reopening 
regulations  applicable  to  title  n  cases.  However, 
since  the  reopening  regulations  applicable  to  title 
XVI  cases  are  similar,  the  AR  extended  to  both  title 
0  and  title  XVI  cases. 
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Dated:  November  4. 1993. 
Shirley  S.  Chater. 

Commissioner  of  Social  Security. 

IFR  Doc.  94-3959  Filed  2-22-94;  8:45  am) 

BILUNO  CODE  4190-2S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IWY-920-41-6700;  WYW1127S6] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

February  10. 1944. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  12756  for  lands  in  Park  County, 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  fix)m  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  12756  effective  July  1. 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Jean  Mickey, 

Acting  Supervisory  Land  Law  Examiner. 
(FR  Doc.  94-4030  Filed  2-22-94;  8:45  am) 
■n.UNO  CODE  431».33-M 


[WY-«20-»1-6700:  WYW112688] 

Proposed  Reinstatement  of  Tenminated 
Oil  and  Gas  Lease 

February  10, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  12688  for  lands  in  Carbon 
Coupty,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  &x)m  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 


thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to 
reinstatement  lease  WYWl  12688 
effective  July  1, 1993.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Jean  Mickey, 

Acting  Supervisory  Land  Law  Examiner. 
[FR  Doc.  94-4031  Filed  2-22-94;  8:45  amj 

MLUNO  COOE  4310-22-M 


IWY-92(M1-6700:  WYW111477] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

February  10, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW111477  for  lands  in  Fremont 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
resp)ectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW111477  effecUve  June  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Victoria  B.  Jerome. 

Acting  Supervisory  Land  Law  Examiner. 
IFR  Doc.  94-4032  Filed  2-22-94;  8:45  am) 

BHXmO  COOC  43ie-22-M 


(WY-e20-41-6700;  WYW11148q 

Proposed  Reinstatement  of  Temtinated 
Oil  and  Gas  Lease 

February  10. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  11488  for  lands  in  Fremont 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  11488  effective  June  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Victoria  B.  Jerome, 

Acting  Supervisory  Land  Law  Examiner. 
IFR  Doc.  94-4033  Filed  2-22-94;  8:45  am] 

MUMO  COOC  43ia-22-M 


[WV-e20-41-6700;  WYWl  11438| 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

February  10, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  11438  for  lands  in  Washakie 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

ihe  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 


Management  is  proposing  to  reinstate 

lease  WYAVl  11438  effective  June  1. 

1993,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Victoria  B.  Jerome, 

Acting  Supervisory  Land  Law  Examiner. 

(FR  Doc  94-4034  Filed  2-22-94;  8:45  am) 

BILUNG  COjDC  «3tO-a2-«l 

[WV-920-41-6700;  WYW11147q 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

February  10. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  11476  for  lands  in  Fremont 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $1Z5  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
168).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WY\V111476  effective  June  1, 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  androyalty  rates  cited 
above. 

Victoria  B.  lerome. 

Acting  Supervisory  Land  Law  Examiner. 
IFR  Doc  94-4035  Filed  2-22-94;  8:45  am] 

BtLUNO  COOC  491«.a2-M 

IWV-«20-«1-5700;  WYWIIISIQ 

Notice  of  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease 

Febpjary  10. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  168  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  peUtion  for 
reinstatement  of  oil  and  gas  lease 
WYWl  11519  for  lands  in  Park  County. 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 


therec  f.  pet  year  and  I6V3  percent, 
respe(  tively. 

The  lessee  has  paid  the  required  $500 
admit  istrative  fee  and  $125  to 
reimb  arse  the  Department  for  the  cost  of 
this  F  ideral  Register  notice.  The  lessee 
has  ni  St  all  the  requirements  for 
reinst  itement  of  the  lease  as  set  out  in 
sectic  [)  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  ind  the  Bureau  of  Land 
Mana  ;ement  is  profxjsing  to  reinstate 
lease  VYW111519  effective  June  1. 
1993,  subject  to  the  original  terms  and 
condi  ions  of  the  lease  and  the 
increi  sed  rental  and  royalty  rates  cited 
above 

Victof  a  B.  Jerome, 
Acting  Supervisory  Land  Law  Examiner. 

94^1036  Filed  2-22-94;  8:45  ami 
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Fish  i  ind  Wildlife  Service 

Exter  slon  of  PubKc  Comment  Period 
on  th  i  Draft  Pacific  Coastal  Barriers 
Stud]  and  Accompanying  Maps  of 
Areas  Under  Consideration  for 
Inclui  tion  in  the  Coastal  Barrier 
Reso  jrces  System 

AGENI  nr:  Fish  and  Wildlife  Service, 
Interipr. 

;  Notice  of  extension  of  time 

for  public  comment. 


ACnoH 

peri 


ioi 


to  the 
of 

for 


19  10 


thfe 


DATE|: 

from 
than 


recei 


be 
U.S. 
11th 
4181 


SUMM  kRY:  The  U.S.  Fish  and  Wildlife 
Servi  :e  (Service),  is  extending  the 
comr  lent  period  for  review  of  the  Draft 
Pacif  c  Coastal  Barriers  Study  and 
accor  ipanying  maps,  prepared  pursuant 
Coastal  Barriers  Improvement  Act 
(Act).  The  notice  of  availability 
Draft  Study  and  maps  was 
publikhed  on  December  17, 1993.  Public 
infon  nation  meetings  were  held  in  the 
I  ffected  States.  Based  on  requests 
received  bom  the  public  and  the 

"s  of  California.  Oregon,  and 
Washington  during  the  initial  public 
comr  lent  period,  the  Service 
deter  nined  an  extended  review  period 
is  nei  essary  to  allow  interested  parties 
addit  onal  time  to  submit  written 
comipents  on  the  proposal. 

Comments  should  be  received 
the  appropriate  Governors  no  later 
\pril  25.  1994.  Comments  from  all 
other  interested  parties  should  be 

red  no  later  than  March  25, 1994. 
Written  comments  should 
to  the  Regional  Director, 
ish  and  Wildlife  Service.  911  NE. 
\venue,  Portland,  Oregon  97232- 


ADOR  :SSES: 


ad  dressed 


FOR  t  URTHER  INFORMATION  CONTACT: 
Paul)  Levin.  U.S.  Fish  and  Wildlife 
Serv  ce,  911  NE.  11th  Avenue,  Portland, 


Oregon  97232-4181.  (503)  231-2068. 
Copies  of  the  Draft  Study  and 
accompanying  maps  are  available  for 
public  inspection,  during  normal 
business  hours,  at  the  locations  listed 
under  supplementary  information. 
SUPPLEMENTARY  INFORMATION:  Reference 
December  17. 1993.  Federal  Register 
notice  of  availability  of  the  Draft  Pacific 
Coastal  Barriers  Study  and 
Accompanying  Maps  of  Areas  Under 
consideration  for  Inclusion  in  the 
Coastal  Barriers  Resources  System. 

On  October  18. 1982.  President 
Reagan  signed  the  Coastal  Barrier 
Resources  Act  (CBRA)  into  law  (Pub.  L. 
97-348).  Section  4  of  CBRA  establishes 
the  Coastal  Barrier  Resources  System 
(System)  as  referred  to  and  adopted  by 
Congress,  and  sections  5  and  6  prohibit 
all  new  Federal  expenditures  and 
financial  assistance  within  the  units  of 
that  System  unless  specifically  excepted 
by  the  Act.  Coastal  barrier  units  were 
designated  along  the  Atlantic  and  Gulf 
of  Mexico  coasts. 

On  November  16, 1990,  President 
Bush  signed  the  Coastal  Barrier 
Improvement  Act  of  1990  (CBIA)  into 
law  (Pub.  L.  101-591).  The  CBL\  greatly 
expanded  the  size  of  the  System  by 
adding  coastal  barriers  of  the  Great 
Lakes,  as  well  as  additional  areas  along 
the  Atlantic  and  Gulf  of  Mexico  coasts. 
The  CBIA  amended  section  1321  of  the 
National  Flood  Insurance  Act  of  1968  to 
prohibit  the  issuance  of  new  Federal 
flood  insurance  within  "otherwise 
protected  areas"  identified  on  the  maps 
referred  to  in  the  CBIA. 

Section  6  of  the  CBIA  directed  the 
Secretary  of  the  Interior  to  prepare  a 
study  which  examines  the  need  for 
protecting  undeveloped  coastal  barriers 
along  the  Pacific  coast  of  the  United 
States  and  to  prepare  maps  identifying 
undeveloped  coastal  barriers  bordering 
the  Pacific  Ocean  south  of  49  degrees 
north  latitude  (approximately  the 
Canada-Washington  State  boundary) 
which  the  Secretary  and  the  appropriate 
Governor  consider  to  be  appropriate  for 
inclusion  in  the  System.  Furthermore, 
the  study  is  to  examine: 

(A)  The  potential  for  loss  of  human  life  and 
damage  to  fish,  wildlife,  and  other  natuial 
resources,  and  the  potential  for  the  wasteful 
expenditure  of  Federal  revenues  given  the 
geologic  differences  of  the  coastal  barriers 
along  the  Pacific  coast  as  opf)osed  to  those 
found  along  the  Atlantic  and  Gulf  coasts;  and 

(B)  The  differences  in  extreme  weather 
conditions  which  exist  along  the  Pacific  coast 
as  opposed  to  those  found  along  the  Atlantic 
and  Gulf  coasts. 

In  1992,  The  Fish  and  Wildlife 
Service  (Service)  identified  and  mapped 
all  undeveloped  coastal  barriers  of  the 
Pacific  coast  which  meet  the  definition 
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of  undeveloped  coastal  barriers  as 
defined  by  section  2  of  the  CBIA  and 
defined  in  the  revised  criteria  published 
in  the  Federal  Register.  March  4. 1985 
(50  FR  8698).  The  Service  prepared  draft 
maps  for  the  states  of  Washington, 
Oregon,  California,  and  Hawaii.  The 
draft  maps  were  released  for  a  90  day 
public  review  and  comment  period. 
Separate  notices  of  Availability  for  each 
state  were  published  in  the  Federal 
Register  on  April  23, 1992  (57  FR 
14846)  for  Oregon;  May  29, 1992  (57  FR 
22821)  for  Washington;  July  7, 1992  (57 
FR  29883)  for  Cahfomia;  and  August  14, 
1992  (57  FR  36668)  for  Hawaii. 
Following  the  90  day  public  comment 
periods,  the  draft  maps  were 
subsequently  revised  to  address  any 
technical  errors  noted  during  the 
comment  period.  The  revised  draft  maps 
and  all  comments  received  were 
forwarded  to  the  appropriate  Governors 
for  their  review  and  use  in  eventual 
formulation  of  their  recommendations 
as  to  which  areas  the  Governors  felt 
should  be  included  in  the  System. 

With  publication  of  the  December  17. 
1993.  Federal  Register  notice,  the 
Service  announced  the  availability  of 
the  Draft  Pacific  Coastal  Barriers  Study 
and  the  accompanying  maps  for  public 
review  and  comment.  This  notice 
announces  the  continued  availability  for 
public  review.  All  written  comments 
received  during  the  public  comment 
period  will  be  forwarded  to  the 
appropriate  State  Governors.  By  the  end 
of  the  Governor's  review  period,  the 
Service  is  soliciting  the 
recommendations  of  the  appropriate 
Governors  for  which  areas  should  be 
included  in  the  System.  The 
recommendations  of  the  Governors  will 
be  forwarded  to  Congress  in  their 
entirety  along  with  the 
recommendations  of  the  Secretary  in  the 
final  Pacific  Costal  Barriers  Study  and 
accompanying  maps. 

The  Draft  Pacific  Coastal  Barriers 
Study  and  accompanying  maps  can  be 
viewed  at  the  following  locations: 

All  States 

U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  700  N.E. 
Multnomah  Street,  suite  320. 
Portland.  Oregon  972323-4181. 
telephone:  503-231-2046. 

U.S.  Fish  and  Wildlife  Service. 
Ecological  Services.  4401  N.  Fairfax 
Drive,  room  400.  Arlington,  Virginia 
22203.  telephone:  703-358-2201, 

Hawaii 

Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service.  300  Ala  Moana 
Boulevard,  room  6307.  Honolulu. 


Hawau  96813.  telephone:  806-541- 
2749. 

Kauai  National  Wildlife  Refuge 
Complex.  U.S.  Fish  and  Wildlife 
Service,  Kilauea,  Kauai,  Hawaii 
96754,  telephone:  808-828-1413. 

Hakalau  Forest  National  Wildlife 
Refijge.  U.S.  Fish  and  Wildlife 
Service,  Federal  Building,  154 
Waianuenue  Avenue,  room  219.  Hilo. 
Hawaii  96720.  telephone:  808-969- 
9909. 

Hawaii  Office  of  State  Planning,  State 
Coastal  Zone  Management.  1177 
Alakea  Street.  2nd  floor,  Honolulu, 
Hawaii  96813,  telephone:  808-587- 
2880. 

Mitchell  Pauole  Center,  90  Inoa  Street, 
Kaimakakai.  Molokai  96748, 
telephone:  808-553-3204. 

Kaunakakai  Public  Library,  P.O.  Box 
395.  Kaunakakai,  Molokai  96748. 
telephone:  808-553-5483  (Across 
from  Molokai  family  health  clinic). 

California 

Carlsbad  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2730  Loker  Avenue 
West.  Carlsbad.  California  92008, 
telephone:  619-431-9440. 

Ventura  Field  Office,  U.S.  Fish  and 
Wildhfe  Service,  2140  Eastman 
Avenue,  suite  100,  Ventura,  California 
93003,  telephone:  805-644-1766. 

Sacramento  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way, 
room  E-1803.  Sacramento.  California 
95825.  telephone:  916-978-4613. 

San  Francisco  Bay  National  Wildlife 
Refiige,  U.S.  Fish  and  Wildlife 
Service,  1  Marshlands  Road,  Fremont. 
California  94536.  telephtme:  510- 
792-0222. 

Humboldt  Bay  National  Wildlife  Rehige, 
U.S.  Fish  and  Wildlife  Service,  1020 
Ranch  Road!  Loleta.  California  95551. 
telephone:  707-733-5406. 

California  Coastal  Commission,  45 
Fremont,  suite  2000,  San  Francisco. 
California  94105-2219.  telephone: 
415-904-5280. 

California  Coastal  Commission 
Legislative  Office.  921  11th  Street, 
room  1200.  Sacramento,  California 
95814,  telephone:  916-^4S-6067. 

State  of  California,  The  Resources 
Agency.  1416  9lh  Street,  suite  1311. 
Sacramento.  California  95814, 
telephone:  916-654-2506. 

Oregon 

Portland  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2600  S.E.  98th 
Avenue,  suite  100.  Portland.  Oregon 
97266,  tdephone:  503-231-6179. 

Oregon  Coastal  Refuges,  U.S.  Fish  and 
WildlifiB  Service,  2030  Marine  Science 
Drive.  Newport.  Oregon  97365-5296. 
telephone:  S03-867-455a 


Oregon  Coastal/Ocean  Management 
Program,  Department  of  Land  and 
Conservation  Development,  1175 
Court  Street  NE..  Salem,  Oregon 
97310-0590.  telephone:  503-37^- 
0092. 

Bandon  Public  Library,  P.O.  Box  128. 
Bandon.  Oregon  97411,  telephone: 
503-347-3221.  located  in  the  Bandon 
City  Hall  on  Highway  101. 

Tillamook  Public  Library.  210  Ivy 
Avenue,  Tillamook.  Oregon  97141. 
telephone:  503-842—1792. 

Seaside  Public  Library,  60  N.  Roosevelt 
Boulevard.  Seaside,  Oregon  97138. 
telephone:  503-738-6742. 

Hatfield  Marine  Science  Center,  Guin 
Library,  2030  Marine  Science  Drive, 
Nevkrport.  Oregon  97365.  telephone: 
503-667-0249. 

North  Bend  Public  Library,  1800 
Sherman  Avenue,  North  Bend. 
Oregon  97459,  telephone:  503-756- 
0400. 

Washington 

Olympia  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  3704  Griffin  Lane 
SE,  suite  102,  Olympia,  Washington 
98501-2192,  telephone:  206-753- 
9440. 

Willapa  National  Wildlife  Reftige.  U.S. 
Fish  and  Wildlife  Service,  HC  01.  Box 
910.  Ilwaco.  Washington  98624-9797, 
telephone:  206-484-3482. 

Nisqually  National  Wildlife  Refuge,  U.S. 
Fish  and  Wildlife  Service,  100  Brown 
Farm  Road.  Olympia.  Washington 
98506.  telephone:  206-753-9467. 

Washington  Coastal  Refuges,  U.S.  Fish 
and  Wildlife  Service.  1638  Barr  Road 
South,  Port  Angeles,  Washington 
98382.  telephone:  206-457-8451. 

Washington  Department  of  Ecology. 
Shorelands  and  Coastal  Management 
Program,  300  Desmond  Drive  (off  of 
Martin  Way).  Olympia,  Washington 
98504,  telephone:  206-407-7250. 
In  addition  to  the  above  locations 

copies  of  the  accompanying  maps  may 

be  reviewed  at  the  county  planning  and 

zoning  offices  for  all  coastal  counties  in 

each  state. 
Appendices  A  through  D  of  this 

notice  list  the  proposed  Coastal  Barrier 

Resources  System  Units  for  the  Pacific 

coast  which  are  identified  on  the 

accompanying  maps. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Draft  Pacific  Coastal  Barriers 
Study  and  the  accompanying  maps 
described  above.  All  comments  received 
by  the  dates  specified  above  will  be 
considered  prior  to  the  Department's 
submission  to  Congress  of  the  final 
study  and  maps  as  required  by  section 
6  of  the  CBIA. 
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Appendix  A — Proposed  Washington 
Coastal  Barrier  Resources  System  Units 


County 


County 

Unit  No. 

Unit  name 

Whatcom  .... 

WA-01 

Semiahmoo  Spit/ 
Drayton  Hartwr. 

Skagit 

WA-04- 

Sinclair  Island. 

San  Juan .... 

WA-05 

Waldron  Island. 

San  Juan .... 

WA-06 

Henry  Island/Nelson 
Bay. 

San  Juan .... 

WA-07 

Fisherman  Bay 
North. 

San  Juan  .... 

WA-08 

Fisherman  Bay 
South. 

San  Juan .... 

WA-09 

Low  Point. 

San  Juan  ..„ 

WA-10 

San  Juan  Island 
South. 

San  Juan .... 

WA-11 

Mud  Bay/Shoal 

Bight 
Spencer  Spit 

San  Juan .... 

WA-12 

San  Juan .... 

WA-13 

Decatur  Head. 

Skagit 

WA-14 

Guemes  Island. 

Skagit 

WA-t5 

Padilla  Bay. 

Skagit 

WA- 
15A 

Ship  Hartw. 

Island  

WA-17 

Ben  Ure  Spit 

Island  

WA-18 

Cranberry  Lake. 

Island  

WA-19 

South  of  Cranberry 
Lake. 

Island  

WA-20 

Arrowhead  Beach. 

Island  

WA-21 

Polnell  Point 

Island  

WA-22 

Crescent  Harbor 
Area. 

Island  

WA-23 

Oak  Harbor  Area. 

Island  

WA-24 

Whkft)ey  Island  NW. 

Island  

WA-25 

Whidbey  Island  SW. 

Island  

WA-26 

Crockett  Lake. 

Island  

WA-27 

Race  Lagoon. 

Island  

WA-28 

WhkJbey  Island 
East 

Island  

WA-29 

Lake  Hancock. 

Island  

WA-30 

Useless  Bay  Area. 

Island  

WA-31 

Cuttus  Bay. 

Kitsap 

WA-33 

Battle  Point 

King 

WA-34 

Point  Heyer. 

Pierce 

WA-35 

McNeil  Island. 

Mason  

WA-37 

Buffingtonis  Lagoon. 

Pierce 

WA-38 

Vaughn  Bay. 

Pierce 

WA-39 

Henderson  Bay 
Area. 

Kitsap 

WA-40 

Stavis  Bay. 

Jefferson  .... 

WA-41 

Zelatched  Point 

Jefferson  .... 

WA-42 

Tarboo  Bay. 

Jefferson  .... 

WA-43 

Toandos  Peninsula 
East 

Jefferson  .... 

WA-44 

Thomdyke  Bay. 

Jefferson  .... 

WA-46 

Bywater  Bay. 

Kitsap 

WA-47 

Fowlweather  Bluff 
East 

Kitsap 

WA-48 

Fowlweather  Bluff. 

Jefferson  .... 

WA-49 

Oak  Bay  East 

Jefferson  .... 

WA-50 

Oak  Bay. 

Jefferson  .... 

WA-51 

Oak  Bay  West. 

Jefferson  .... 

WA-52 

Kilisut  Harbor. 

Jefferson  .... 

WA-63 

Kala  Point. 

Jefferson  .... 

WA-64 

Port  Discovery 
Area 

Clallam 

WA-55 

Thompson  Spit 

Clallam 

WA-56 

Sequim  Bay. 

Clallam 

WA-67 

Kilakala  Point. 

Clallam 

WA-58 

Dungeness  Spit. 

Clallam 

WA-60 

Crescent  Bay. 

Clanam 

WA-61 

Pysht  River. 

Clallam 

WA-62 

Clallam  Bay. 

Clallam 

WA-63 

Mouth  Hoko  River. 

Gra'  s 


b«r. 
Gra  s 

b<r. 
Gra] 

b<r. 
Grajs 

b<r. 
Gra]S 

b<r. 
Grais 

b<r. 
Pad  ic 
Pad  ic 

Pao  k: 
Pao  ic 

Paci  ic 
Pad  ic 

Paci  k: 


Har- 
Har- 
s  Har- 
Har- 
Har- 
Har- 


Unit  No. 


WA-69 

WA-70 

WA-71 

WA-72 

WA-73 

WA-74 

WA-75 
WA- 

75A 
WA-76 
WA-77 

WA-78 
WA-79 

WA-80 


Unit  name 


Copalis  River. 

Conner  Creek. 

Ocean  Shores. 

Ocean  Shores 

South. 
Westport. 

Grayland  North. 

Grayland  Beach. 
Grayland  South. 

Empire  Spit 

North  Beach  Penin- 
sula. 

Jensen  Point 

Lor>g  Beach/Sea- 
View. 

Cape  Disappoint- 
ment 


Appendix  B — ^Proposed  Oregon  Coastal 
Bar  ier  Resources  System  Units 


Cxinty 


Clatop 

Clatop 
Clat  op 


Tilla  nook 

Tillai  nook 
Tilla  nook 


Tillai  nook  . 
Tilla  nook . 
Tilla  nook  . 

Tillai  nook  . 
Tilla  nook/ 
Lii  icoln. 
Lino  iln 


Line  iln  . 
Lino  iln  . 


Coo 


Coo 


La™  

Lan<  

Lam  IDouQ- 

lai. 
Dou  las 


Coo  /Curry 

Curr  r  

Curr '  

Cun'  r  

Curr  r  

Cun  I  

Curr  r  

Cun  '  


Unit  No. 


OR-01 
OR-02 

OR-04 

OR-05 
OR-06 


OR-07 
OR-08 
OR-09 

OR-10 
OR-11 

OR-12 

OR-13 
OR-14 

OR-15 
0F^-16 
OR-17 

OR-18 

OR-19 

OR-20 

OR-21 
OR-22 
OR-23 
OR-24 
OR-25 
OR-26 
OR-27 
OR-28 


Unit  name 


Columt>ia  R7Clatsop 

Spit 
Necank:um  River. 
Chapman  Beach/ 

Ecola  Creek. 
Nehalem  Spit  & 

Bay. 
Manhattan  Beach. 
Bayocean  Penirv 

sula/Tillamook 

Bay. 
f^etarts  Spit  &  Bay. 
Sand  Lake  Estuary. 
Nestucca  Spit  & 

Bay-  -^— 
Kiwanda  Beach. 
Salmon  River  Estu- 
ary. 
Salishan  Spit/Siletz 

Bay. 
South  Beach. 
Ona  Beach/Beaver 

Creek. 
Baker  Beach. 
Heceta  Beach. 
Oregon  Dunes. 

North  Spit/Umpqua 

R. 
North  Spit  &  Coos 

Bay/Oregon 

Dunes. 
Bullards  Beach/ 

Coquille  River. 
New  River. 
Sixes  River. 
Elk  River. 
Garrison  Lake. 
Euchre  Creek. 
Greggs  Creek. 
Hunter  Creek. 
Pistol  River. 


Appendix  C— Proposed  California 
Coastal  Barrier  Resources  Systems 
Units 


County 


Del  Norte  ... 

Del  Norte  ... 
Del  Norte  ... 
Humboldt ... 
Humbokft ... 
Humboldt ... 
Humtx)k)t ... 
Hunnboldt ... 
HumbokJt ... 
Humboktt ... 
Humtx)ktt ... 
Humboldt ... 

HumboWt ... 

Humbokft ... 

Humbokjt ... 

Humboktt ... 

Mendocino 

Mendocino 

Mendocino 

Merxlocirw 

MerKJodno 

Mendocino 

Mendodno 

Mendocirx} 

Mendocino/ 
Sonoma. 

Sor)oma 

Sorwma 

Marin 

Marin 

Marin 

Marin 

San  Mateo 

San  Mateo 

San  Mateo 

Santa  Cruz 

Santa  Cruz 

SarttaCruz 

Santa  Cruz/ 
Monterey. 

Monterey  ... 

Monterey  ... 

Monterey  ... 

Monterey  .... 

San  Luis 
Obispo. 

San  Luis 
Obispo. 

San  Luis 
Obispo. 

San  Luis 
Obispo. 

San  Luis 
Obispo/ 
Santa 
Barbara. 

Santa  Bar- 
bara. 

Santa  Bar- 
bara. 

Sarrta  Bar- 
bara. 

Ventura  

Ventura  


Unit  No. 


CA-01 

CA-02 
CA--03 
CA-04 
CA-05 
CA-06 
CA-07 
CA-08 
CA-09 
CA-10 
CA-11 
CA-12 

CA-13A 

CA-14 

CA-15 

CA-16 

CA-17 

CA-18 

CA-18A 

CA-19 

CA-20 

CA-21 

CA-22 

CA-23 

CA-24 

CA-25 
CA-26 

CA-27 

CA-27A 

CA-28 

CA-29 

CA-30 

CA-^1 

CA-32 

CA-33 

CA-34 

CA-35 

CA-36 

CA-37 
CA-38 
CA-39 
CA-40 
CA-41 

CA-42 

CA-43 

CA-44 

CA-45 


CA-46 

CA-47 

CA-47A 

CA-^»8 
CA-49 


Unit  name 


Smith  River/Lake 

EarL 
Whaler  Island. 
Klamath  River. 
Fern  Canyon. 
Gokf  Bluffs. 
Redwood  Creek. 
Freshwater  Lagoon. 
Stone  Lagoon. 
Dry  Lagoon. 
Big  Lagoon. 
Little  River. 
Clam  Beach/Mad 

River. 
North  Spit 
South  Spit 
Eel  River. 
Mattole  Beach. 
Usal  Creek. 
Ten  Mile  River. 
Inglenook. 
Navarro  River. 
Akler  Creek. 
Manchester  Beach 

S.P.  (north). 
Manctiester  Beach 

S.P.  (center). 
Manchester  Beach 

S.P.  (south). 
Gualaia  River. 

Russian  River. 
Salmon  Creek 

Beach. 
Abbotts  Lagoon. 
Drakes  Beach. 
Drakes  Estero. 
Rodeo  Cove. 
Laguna  Salada. 
Elmar  Beach. 
Pescadero  Creek. 
Waddell  Creek. 
Scott  Creek. 
Sunset  State  Beach. 
Zmudowski  Beach 

S.P. 
Moss  Landing. 
Salinas  River. 
Little  River. 
La  Cruz  Rock. 
Morro  Bay  S.P. 

Pismo  State  Beach 

(north). 
Pismo  State  Beach 

(south). 
Oso  Flaco  Lake. 

Santa  Maria  River. 


Santa  Ynez  River. 

Goleta  Beach  C.P. 

Coal  Oil  Point 

Santa  Clara  River. 
Mcgrath  Lake. 
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County 

Unit  No. 

Unit  name 

Ventura  .. 

CA-50 

Ormond  Beach. 

Ventura  .. 

.... 

CA-51 

Mugu  Lagoon. 

Los  Angeles 

CA-62 

Malbu  Point. 

San  Diegc 

.. 

CA-53 

San  Mateo  Point 

SanDiegc 

„ 

CA-54 

Las  Fkxes  Creek. 

San  Diegc 

.. 

CA-55 

Santa  Margarita 

River. 

SanDiegc 

»  .. 

CA-56 

Agua  Hedionda. 

San  Diegc 

1  .. 

CA-57 

Batiquitos  Lagoon. 

SanDiegc 

>  .. 

CA-59 

Silver  Strand. 

SanDiegc 

>  .. 

CA-60 

Tijuana  Skxjgh. 

Appendix  D— Pn^>osed  Hawaii  Coastal 

Barrier  Resources  Sjrstem  Units 

County 

Unit  No. 

Unit  name 

Hawaii  . 

HI-01 

Potolu  Valley. 

Hawaii  . 

HI-02 

Waimanu  Bay. 

Hawaii  . 

HI-03 

WaipioBay. 

Hawaii  . 

HI-03A 

Waiopae  Ponds. 

Hawaii  . 

HMM 

Honokohau  Bay. 

Hawaii  . 

HI-06 

KiholoBay. 

Havyaii  . 

HI-06 

ItAakaiwa. 

Maui  .... 

HI-07 

Waihee. 

Maui  .... 

HI-08 

Paukukaio. 

Maui  .... 

HI-09 

Kanaha  Pond. 

t^ui  .... 

HMO 

Kealia  Pond. 

Motokai 

HI-11 

Pipk)  Fishpond. 

Motokai 

HI-12 

Keawanui  Fishpond. 

Molokai 

HI-13 

Paiatoa  Fishpond. 

Molokai 

HI-14 

Lepelepe. 

l^okai 

HM5 

Pahoa. 

Molokai 

HI-16 

Pelekunu  Bay. 

Molokai 

HI-17 

Alii  Fishporx]. 

Molokai 

HM8 

Kamilokja. 

Mok>kai 

HI-19 

Kaunakakai. 

MokAai 

HI-20 

Kahanui. 

Kauai  ... 

HI-21 

Wainiha  Bay. 

Kauai  ... 

HI-22 

Lumahai  Beach 

Kauai  ... 

HI-23 

Puu  Poa  Point  Area. 

Kauai  ... 

HI-24 

Kiauea  Bay. 

Oahu  ... 

HI-25 

KiiNWR. 

Oahu  ... 

HI-26 

KahanaBay. 

Oahu  ... 

HI-27 

MotiiPond. 

Oahu  ... 

HI-^8 

Waiaho4e  Beach. 

Oahu  ... 

HI-29 

Heeta. 

Oahu  ... 

HI-30 

NuifiiaPond. 

Niihau  .. 

H»-31 

Leahi  Poit*. 

Niihau  .. 

HI-32 

Nonopepa. 

Niihau  .. 

HI-33 

Kiekie. 

Niituu  .. 

HI-34 

Kaununui. 

Dated:  February  15, 1994. 
David  C.  Klinger, 

Acting  Regional  Director,  U.S.  Fish  and 

Wildlife  Service.  Region  One,  Portland, 

Oregon. 

(FR  Doc.  94-3986  Filed  2-22-94;  8:45  am) 

BILUNO  COOE  4310-a6-P 


Availability  of  a  Draft  Recovery  Plan 
for  ttte  Snake  River  Aquatic  Species 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 


public  review  of  a  draft  recovery  plan 
for  the  Snake  River  aquatic  species.  The 
Snake  River  species  include  five  Snake 
River  molluscs  listed  as  threatened 
(Bliss  Rapids  Snail)  or  endangered  (the  . 
Snake  River  Physa.  Banbury  Springs 
lanx  or  limpet,  Utah  Valvata  Snail  and 
Idaho  Springsnail)  (57  FR  59244),  three 
additional  molluscs  and  one  flsh  taxa 
currently  listed  as  Federal  candidate 
species,  and  two  State  of  Idaho 
Sensitive  fish  taxa.  The  aquatic  habitats 
essential  to  all  these  species  throughout 
the  Snake  River  are  similar  and  cannot 
be  isolated  for  recovery  purposes.  The 
primary  and  immediate  recovery 
objectives  of  this  Plan  include 
implementing  the  conservation 
measures  to  prevent  the  extinction  and/ 
or  further  decline  of  existing  colonies  of 
the  listed  snails  by  eliminating  or 
reducing  knovm  tlueats.  Basic 
information  necessary  to  establish 
recovery  criteria  so  that  the  listed 
species  can  be  reclassified  or  delisted 
will  also  be  collected.  Long  term 
objectives  are  to  reverse  declining 
habitat  trends  and  restore  the  Snake 
River  ecosystem  so  that  self-reproducing 
colonies  of  the  four  endangered  and  one 
threatened  snails  are  protected  to  the 
point  that  they  are  delisted.  The  Service 
solicits  review  and  comment  from  the 
public  cm  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
25, 1994,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  State  Supervisor, 
Ecological  Services — Idaho  State  Office. 
U.S.  Fish  and  Wildlife  Service.  4696 
Overland  Road.  Room  576,  Boise,  Idaho 
3705  or  by  calling  (208)  334-1931. 
Written  comments  and  materials 
regarding  the  draft  recovery  plan  should 
be  addressed  to  the  State  Supervisor — 
Ecological  Services,  at  the  above 
address.  Comments  and  materials 
received  are  also  available  on  request  for 
public  inspecticm,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT': 
Dr.  Charles  H.  Lobedell,  Fish  and 
Wildlife  Service,  Ecological  Services — 
Idaho  State  Office,  4696  Overland  Road, 
Room  576,  Boise,  Idaho  83705.  (208) 
334-1931. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 


Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  and 
delisting  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Flan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  (»urse  of 
implementing  approving  recovery  plans. 

The  Snake  River  sub-basin  above  C.J. " 
Strike  dam  provides  habitat  for  a 
minimum  16  native  fish  taxa  and  42 
native  molluscs.  This  includes  five 
Snake  River  snails  listed  as  threatened 
or  endangered,  three  additional 
molluscs  and  one  fish  taxa  currently 
listed  as  Federal  candidate  species,  and 
two  State  of  Idaho  Sensitive  Hsh  taxa. 
With  the  advent  of  exploration  and 
development,  the  Snake  River 
ecosystem  has  undergone  significant 
transformation  from  a  primarily  cold- 
water  lotic  system  towards  a  slow- 
moving  warm-water  system  when 
compared  with  its  historic  fauna.  The 
human-induced  environmental  stressors 
to  the  formerly  fast-and  cold-water 
Snake  River  environment  include 
numerous  point  and  non-point 
pollution  sources,  diversion  of  water  for 
irrigation  or  hydropower,  and 
construction  of  several  mainstem  dams. 
The  draft  recovery  plan  specifically 
addresses  the  five  Federally  listed  Snake 
River  snails  (December  24, 1992;  57  FR 
59244).  However,  the  aquatic  habitats 
essential  to  these  sp>ecies  and  other 
candidate  fish  and  mollusc  endemic 
throughout  the  Snake  River  are  similar 
and  cannot  be  isolated  for  recovery 
purposes.  Therefore,  the  draft  recovery 
plan  and  the  entire  recovery  effort  is 
designed  to  recover  the  entire  Snake 
River  ecosystem  from  C).  Strke  Dam  to 
the  confluence  of  the  Blackfoot  River 
rather  than  individual  species. 


8656 


Federal  Register  /  Vol.  Si ,  No.  36  /  Wednesday.  February  23,  1994  /  Notic& 


Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  February  11. 1994. 
Marvin  L.  Plenert, 

Regional  Director,  Region  1.  U.S.  Fish  and 
Wildlife  Service. 
IFR  Doc.  94-4029  Filed  2-22-94;  8:45  ami 

BtLUNG  CODE  4310-55-M 


Bureau  of  Mines 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1032- 
0044),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Railroad  Agent's  Report  of 
Shipments  of  Minerals  and  Mineral 
Products. 

OMB  Approval  Number:  1032-0044. 

Abstract:  The  Bureau's  work  of 
collecting  and  compiling  mineral  data  is 
supervised  by  persons  who  have 
scientific  and  practical  knowledge  of  the 
subject  and  a  personal  acquaintance 
with  both  the  producing  and  consuming 
establishments.  These  personnel  use 
Form  6-1998-Q,  Raiboad  Agent's 
Report  of  Shipments  of  Minerals  and 
Products,  to  obtain  general  information 
on  mines  not  presently  on  the  Bureau's 
mailing  lists.  If  the  information  obtained 
from  Form  6-1198-Q  indicates  that  the 
mine  is  currently  producing  a  mineral 
for  which  the  Bureau  collects  data,  the 
company  operating  the  mine  is  added  to 
the  appropriate  survey  frame  and 
mailed  the  corresponding  collection. 

Bureau  form  number:  &-1198-Q. 

Frequency:  Quarterly. 


De.  cription  of  respondents:  Railroad 
agent  J  handling  mineral  products. 

An  lual  responses:  18. 

An  mat  burden  hours:  36. 

Bu,  eou  clearance  officer:  Alice  J. 
VViss)  nan  (202)  501-9569. 

Dat(  d:  January  31. 1994. 
Hemii  tnn  Enzer, 
Actini  Director,  Bureau  of  Mines. 
(FR  D  ic.  94-3952  Filed  2-22-94;  8:45  am) 

BILUN4  CODE  4310-63-M 


INTEiNATIONAL  TRADE 
COMMISSION 

Pnvesllgation  337-TA-345] 

Initial  Determination  Terminating 
Resp  >ndent  on  the  Basis  of  Settiement 
Agre<  ment 

AGEN(  Y:  International  Trade 
Comn  lission. 

ACTIO  I:  Notice  is  hereby  given  that  the 
Comr  lission  has  received  an  initial 
deten  nination  from  the  presiding 
admii  listrative  law  judge  in  the  above 
capti<  ned  investigation  terminating  the 
follo\  ing  respondents  on  the  basis  of  a 
settle;  nent  agreement:  Hyundai 
Electi  3nics  Industries,  Co.  Ltd  and 
Hyunpai  Electronics  America,  Inc. 


In 
etchw 


tie 


Matter  of:  Certain  anisotropically 
one  megabit  and  greater  drams, 
comp<  nents  thereof,  and  products  containing 
such  c  rams. 

SUPPt  EMENTARY  INFORPyfejION:  This 
invesi  igation  is  being  conducted 
pursu  mt  to  section  337  of  the  Tariff  Act 
of  19:  0  (19  U.S.C.  1337).  Under  the 
Comn  ission's  rules,  the  presiding 
office  's  initial  determination  will 
becon  e  the  determination  of  the 
Comn  ission  thirty  (30)  days  after  the 
date  0  ■  its  service  upon  the  parties, 
unles!  the  Commission  orders  review  of 
the  in  tial  determination.  The  initial 
deten  lination  in  this  matter  was  served 
upon  )arties  on  February  15, 1994. 

Cop  ies  of  the  initial  determination, 
the  se  tlement  agreement,  and  all  other 
nonce  nfidential  documents  filed  in 
conne  :tion  with  this  investigation  are 
avails  )le  for  inspection  during  official 
busini  ss  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
Intern  itional  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
teleph  one  (202)  205-2000.  Hearing 
impai  ed  individuals  are  advised  that 
infom  ation  on  this  matter  can  be 
obtain  ed  by  contacting  the 
Comn  ission's  TDD  terminal  on  (202) 
205-1  $10. 

WRnri  N  COMMENTS:  Interested  persons 
may  f  e  written  comments  with  the 
Conuifission  concerning  termination  of 


the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued:  February  15, 1994. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-3989  Filed  2-22-94;  8:45  ami 

BILUNG  CODE  702(Mtt-P 


Pnvestigatlon  No.  731-TA-«77 
(Preliminary)] 

Coumarin  From  the  People's  Republic 
of  China 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
coumarin,2  provided  for  in  subheading 
2932.21.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  December  30, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Rhone- 
Poulenc  Specialty  Chemicals  Co., 
Cranbury,  NJ.  alleging  that  an  industry 


'  The  record  is  defined  in  sec  207.2(f)  of  the 
Coipmission's  Rules  of  Practice  and  Procedure  (19 
CFR§  207.2(0). 

'For  purposes  of  this  investigation,  coumarin  is 
an  aroma  chemical  with  the  chemical  formula 
C»H«03.  All  forms  and  variations  of  coumarin  are 
included  within  the  scope  of  the  investigation,  such 
as  coumarin  In  crystal,  flake,  or  powder  form,  and 
"crude"  or  unrefined  coumarin  [i.e.  prior  to 
purification  or  crystallization).  Excluded  from  the 
scope  are  ethylcoumarins  (CnHioOj)  and 
methylcoumarins  (CioHsOi). 
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in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  LTFV  imports  of 
coumarin  bom  the  People's  Republic  of 
China.  Accordingly,  effective  December 
30, 1993,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
677  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  7, 1994  (59 
F.R.  1026).  The  conference  was  held  in 
Washington,  DC,  on  January  20, 1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  February 
14,  1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2733  (February  1994),  entitled 
"Coumarin  from  the  People's  Republic 
of  China:  Investigation  No.  731-TA-677 
(Preliminary)." 

By  order  of  the  Commission. 

Issued:  February  15, 1994. 
Donna  R.  Koehnke.. 
Secretary. 
(FR  Doc.  94-3988  Filed  2-22-94;  8:45  am) 

BILUNO  COOC  7020-02-P 


Pnvestlgation  No.  337-TA-360] 

initial  Determination  Terminating 
Respondent  on  ttie  Basis  of  Settiement 
Agreement 

agency:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  MacProducts 
USA  now  known  as  DGR  Technologies. 
Inc. 

In  the  Matter  of:  Certain  Devices  for 
Connecting  Computers  via  Telephone  Lines. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 


the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  16, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued:  February  16, 1994. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-3992  Filed  2-22-94;  8:45  am] 
BILUNO  CODE  T020-0»# 


pnvestigatlon  No.  337-TA-a6(q 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settiement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a , 
settlement  agreement:  Total 
Technologies. 


In  the  Matter  of:  Certain  Devices  for 
Connecting  Computers  via  Telephone  lines. 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337),  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  February  16, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRTTTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW..  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoO  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued:  February  16, 1994. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  94-3990  Filed  2-22-94;  6:45  am) 
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pnvestigatkMM  Nos.  701-TA-35S  and  731- 
TA-659-660  (Final)] 

Grain-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 

final  counter\'ailing  duty  and 

antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-355  (Final)  under  section 
705(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C  1671d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is' 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Italy  of  grain- 
oriented  silicon  electrical  steel.' 

The  Commission  further  gives  notice 
of  the  institution  of  final  antidumping 
investigations  Nos.  731-TA-659  amd 
660  (Final)  under  section  735(b)  of  the 
Act  (19  U.S.C  1673d(b))  to  detennine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Italy  and  Japan 
of  grain-oriented  silicon  electrical  steel.* 

For  further  information  concerning 
the  conduct  of  these  in\'estigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  pa-t 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECnvi  DATE:  January  28, 1994. 
F0«  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 


'  The  products  covered  by  these  investigations  are 
grain-oriented  silicon  electrical  steel,  which  an  Qal- 
rolled  ailoy  steel  products  containing  by  weight  at 
least  0.6  percent  of  siltcon.  not  mora  than  0.0a 
percent  of  carbon,  not  more  thau  1.0  percent  of 
aluminum,  and  no  other  element  in  an  amount  thai 
would  give  tb«  steel  the  characteristics  of  another 
alloy  steel,  of  a  thickness  of  no  more  than  0.S6O 
millimeter,  in  coils  of  an^  width,  or  in  straight 
lengths  which  are  of  a  width  measuring  at  l«a«t  10 
times  the  thicliness.  The  subject  products  are 
provided  for  In  «ubh(»adings  7225.10.00, 
7226.10.10.  and  7226  10.50  of  the  Harmonized 
Tariff  Scfaedure  of  the  United  States.  In  the  scope 
seaion  of  its  preliminary  antidumping 
determinations,  the  Department  of  Commerce  noted 
that  the  HTS  numbers  identified  In  the  scope  of  tb« 
countervailing  duty  determination  will  be 
conformed  with  those  listed  in  the  antidumping 
deiermirMtions. 
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infom  ation  on  this  matter  by  contacting 
the  Co  nmission's  TDD  terminal  on  202- 
205-1  )10.  Persons  with  mobility 
impai]  ments  who  will  need  special 
assists  nee  in  gaining  access  to  the 
•Comm  ission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPU  MENTARV  INFORMATION: 

Backg  -onnd 

Theie  investigations  are  being 

'  as  a  result  of  an  afilrmative 
n^ary  determination  by  the 
lent  of  Commerce  that  certain 
s  which  constitute  subsidies 
the  meaning  of  section  703  of  the 
U.S.C  1671b)  are  being 
provided  to  manufacturers,  producers, 
expprters  in  Italy  of  grain-oriented 
electrical  steel,  and  as  a  result  of 
affirm  itive  preliminary  determinations 
theJDepartment  of  Commerce  that 
of  grain-oriented  silicon 
electri  ::al  steel  from  Italv  and  Japan  are 
lold  in  the  United  States  at  less 
value  within  the  meaning  of 
733  of  the  Act  (19  U.S.C  1673b). 
io  I'estigations  were  requested  in  a 
filed  on  August  26, 1993,  by 
on  behalf  of  Allegheny  Ludhun 
fMttsburgh,  PA;  Armco.  Inc., 
PA;  the  Butler  Armco 
Independent  Union,  Butler,  PA;  the 

Steelworkers  of  America. 
Pittsburgh,  PA;  and  the  Zanesville 
Armc(  Independent  Union.  Zanesville. 
OH     ' 

Fartic  pation  in  the  Investigatioiis  and 
Public  Service  List 

Pers  ans  wishing  to  j>artidpate  in  the 
invest  gations  as  parties  must  file  an 
"  appearance  with  the  Secretary 
liommission,  as  provided  in 
201  11  of  the  Commission's 
lot  later  than  Iwentv-ooe  (21) 
publication  of  this  notice  in 
il  Register.  The  Secretary  will 
a  public  service  Ust  containing 
es  and  addresses  of  all  persons, 
representatives,  who  ere  parties 
investigations  upon  the 
expira|ion  of  the  period  for  filing  entries 


a  ter[ 
Fe  leral ', 


na  nes  t 


of  app  -arance. 


Limit4l  Disclosure  of  Business 

Information  (BPI)  Under  an 
istrative  Protective  Order  (APO) 
'I  Service  List 


Purs  jant  to  section  207.7(a)  of  the 
Comm  ssion's  rules,  the  Secretary  will 
make !  iPI  gathered  in  these  final 
invest  Rations  available  to  authorized 
applic  nts  under  the  APO  issued  in  the 
invest  gations,  provided  that  the 
applic  ition  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publi^tion  of  this  notice  in  the  Federal 
Register.  A  separate  service  hst  will  be 


maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
theAPa 

StaflfRepoit 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  March  30, 1994, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  April  12. 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  4. 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  6. 1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0,  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigations  as 
possible  anv  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  April  6, 1994.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  20, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  20, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
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sections  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigaticns 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority.  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  February  16, 1994. 
Donna  R.  Koehnlce, 
Secretary. 
(PR  Doc.  94-3993  Filed  2-22-94;  8:45  am) 

BILUNC  COOe  T020-02-P 

Pnvestigations  Nos.  731-TA-678  through 
682  (Preliminary)] 

Stainless  Steel  Bar  From  Brazil,  India, 
Italy,  Japan,  and  Spain 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the 
Commission  imanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil,  India,  Italy,  Japan,  and 
Spain  of  stainless  steel  bar,  provided  for 
in  subheadings  7222.10.00,  7222.20.00. 
and  7222.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States-,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).i 


'  The  record  Is  defined  in  sec.  207.2(fl  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

}The  imported  stainless  steel  bar  covered  by 
these  investigations  comprises  articles  of  stainless 
steel  in  straight  lengths  that  have  been  either  hot- 
rolled,  forged,  turned,  cold-drawn,  cold-rolled,  or 
otherwise  cold-finished,  or  ground,  having  a 
uniform  solid  cross  section  along  their  whole  length 
in  the  shape  of  circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles,  hexagons, 
octagons,  or  other  convex  polygons.  Except  as 
speciHed  above,  the  term  does  not  include  stainless 
steel  semifinished  produas,  cut-to-length  flat-rolled 
products  (i.e.,  cut-to-length  rolled  products  which 
if  less  than  4.75  mm  in  thickness  have  a  width 
measuring  at  least  10  limes  the  thickneiss.  or  if  4.75 
mm  or  more  in  thickness  having  a  width  which 
exceeds  150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along  their  whole 
length,  which  do  not  conform  to  the  definition  of 
flat-rolled  products),  and  angles,  shapes,  or 
sectioiM.  Stainless  steel  bar  includes  cold-finished 
stainless  steel  bars  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from  hot-rolled 


Background 

On  December  30, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Al  Tech 
Specialty  Steel  Corp..  Dunkirk.  NY; 
Carpenter  Technology  Corp.,  Reading, 
PA;  Republic  Engineered  Steels,  Ina, 
Massillon,  OH;  Slater  Steels  Corp.,  Fort 
Wayne,  IN;  Talley  Metals  Technology, 
Inc.,  Hartsville,  SC;  and  the  United 
Steelworkers  of  America,  AFL-aO/CLC, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  stainless  steel 
bar  from  Brazil,  India,  Italy,  Japan,  and 
Spain.  Accordingly,  effective  December 

30. 1993,  the  Commission  instituted 
antidumping  investigations  Nos.  731- 
TA-678  through  682  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  7, 1994  (59 
FR 1027).  The  conference  was  held  in 
Washington,  DC,  on  January  20, 1994, 
and  ell  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 

14. 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2734  (February  1994),  entitled 
"Stainless  Steel  Bar  from  Brazil,  India, 
Italy,  Japan,  and  Spain:  Investigations 
Nos.  731-TA-678  through  682 
(Preliminary)." 

By  order  of  the  Commission. 

Issued:  February  15, 1994. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-3991  Filed  2-22-94;  8:45  am] 
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INTERSTATE  CX>MMERCE 
COMMISSION 

[Docket  No.  AB-1  (Sub-No.  240X)] 

Chicago  and  North  Western 
Transportation  Company; 
Abandonment  Exemption;  In  Bellwood, 
Cook  County,  IL 

Chicago  and  North  Western 
Transportation  Company  (CNW)  has 


filed  a  notice  of  exemption  under  49 
CFR  part  1152,  subpart  F— Exempt 
Abandonments  to  abandon  its  0,5  mile 
of  line  of  railroad  between  milepost 
12.94  and  milepost  13.44,  in  Bellwood. 
Cook  County,  IL. 

CNW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  the  line  is  not  used  for 
movement  of  overhead  traffic;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
p>eriod;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  the  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  rit>  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
25, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),J  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  March  7, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  15. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


bar  or  from  straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  that  have  indentations,  ribs, 
grooves,  or  other  deformations  produced  during  the 
rolling  process. 


■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effpctive  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-ofService  Pail  Lines,  5  I.CC.2d 
377  (19B9).  Any  entity  seeking  a  stay  on 
environmental  concerns  Is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  dale  of  this  exemption. 

'  See  Exempt,  of  Hail  Abandonment — Offen  of 
Finan.  Assist..  4  I.CC2d  164  (1987). 

>  The  Commission  will  accept  •  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
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A  copy  cf  any  petition  filed  with  the 
Gimmission  should  be  sent  to 
applicant's  representative;  Thomas  F. 
Flanagan.  165  North  Canal  Street, 
Chicago.  IL  60606-1551. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CNW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEIA)  will  issue  an  environmental 
assessment  (EA)  by  February  28. 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (room  3219, 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  February  14, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Ofiks  of  Proceedings. 
Sidnty  L.  Stricklud,  Jr. 
Secretary. 

|FR  Doc  94-4013  Filed  2-22-94;  8:4S  am) 
MJJNQ  COOr7036-ei-» 


DEPARTMEffr  OF  JUSTICE 

[AAQ/A  Order  Na  82-04) 

Prfvacy  Act  of  1974;  Htm  Systsm  of 
Records 

Pursuant  to  the  PrivaCT  Act  (5  U.S.C 
552a).  the  Department  of  Jiistice,  United 
States  Marshals  Ser\ice,  proposes  to 
establish  a  new  Privacy  Act  system  of 
records  entitled  "U.S.  Marshals  Service 
(USMS)  Key  Control  Record  System, 
IUSTICEAJSM-016." 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  any 
new  routine  uses  of  a  system  of  records. 
The  Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
a  40-day  period  in  which  to  conclude  its 
review  of  the  system. 

Therefore,  please  submit  any 
comments  by  March  25, 1994.  The 
public,  0MB,  and  the  Congress  are 
invited  to  submit  written  comments  to 
Patricia  E.  Neely,  Staff  Assistant. 
Systems  Policy  Staff.  Information 
Resources  Management,  Justice 
Management  Division,  Department  of 


Vashington,  DC  20530  (Room 
WCJTR  Building). 

ance  with  5  U.S.C  552a(r), 
Dejj^rtment  has  provided  a  report  on 
to  0MB  and  the  Congress, 
description  is  printed 


sys1;m 
s'  ^em  I 


SYSTEM  i4mE: 

U.S. 
Control 


Justice, 
850, 

In 
the 
this 

The 
below. 

Dated:  February  4, 1994. 

Stephen  L  Colgate. 

Assistant  Attorney  General  for 
Adminisi  -ation. 

JliSTICE  USM-016 


^  arshals  Service  (USMS)  Key 
lecord  System. 

SYSmUICATION: 

Intern  tl  Security  Division,  Office  of 
Inspectii  >ns.  United  States  Marshals 
Service.  2611  Jefferson  Davis  Highway, 
Arhngta  3.  Viigima. 

CATEQOm -S  Of  MOIVKHiALS  COVEIKO IV  THE 
SYSTEM: 

Currei  it  and  former  emplovees  of  the 
USMS  V  ho  have  been  issued  office  keys 
for  USKIS  Headquarters  locations. 

CATEG0«4s  OF  RECOnOS  COVERCO  BV  TMC 

system: 

Recon  s  contained  in  this  system 
consist  (fan  automated  index  which 
includes  the  name  of  the  employee  to 
whom  a  cey  is  issued:  the  sodaJ 
secxmty  number  (only  when  two  or 
more  em  ployees  have  identical  names, 
inchidin  ;  middle  initial):  imique  key 
identific  ition  code  nimiber,  key  type 
(e.g..  gra  id  master,  master,  submaster, 
change):  storage  container  hook  number, 
descript  on  (e.g.,  number  identification) 
of  door(s ).  room(s).  and/or  area(s)  the 
key  opei  s  or  accesses;  transaction  type 
and/or  s  atus  (e.g.,  key  issued, 
transferr  jd.  retrieved,  lost,  broken)  aiid 
transacti  jn  date;  and.  any  other 
appropr  ite  conunent.  e.g.,  comments 
regardin  ;  key,  door.  room.  area,  etc  In 
addition  a  manual  index  vnth 
abbrevia  ed  data  is  maintained  as  a 
backup  « ystera.  This  manual  index 
includes  the  room/suite  nimiber.  the 
name  of  he  employee  to  whom  a  key  is 
issued,  t  te  key  identification  code 
number,  and  date(s)  of  issuance  and 
retrieval 


AUTHomn 
5  U.S. 


FOR  MAMTEHANCE  or  THE  system: 

:.  301  and  44  U.S.C  3101. 


PURPOSE: 

The  U  ;mS  Key  Control  Record 
System  «rves  as  a  record  of  keys  issued 
and  faciHtates  continuing  security  at 
USMS  Iftadquarters  locations.  Records 
are  maintained  to  assist  in  restricting 
office  and  work  area  access  to 
authoriz  d  USMS  personnel  by 


controlling,  monitoring  and  tracking 
keys  issued.  In  addition,  records  assist 
in  identifying  any  repairs,  changes,  or 
additional  security  measures  that  may 
be  necessary  as  a  result  of  lost  or  broken 
keys. 

MHirtNE  USES  Of  RCCOfOS  MAIfTAINEO  M  THC 
SYSTEM,  MCUJOMQ  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

Records  or  information  may  be 
disclosed:  (a)  In  the  event  that  a 
record(s)  in(^cate  a  violation  or 
potential  violation  of  law,  whether  dvil. 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  pursuant  thereto, 
the  relevant  recard(s)  may  be  disclosed 
to  the  appropriate  agency,  whether 
Federal,  State,  or  lo^l,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  and/or 
charged  with  enforcing  or  implementing 
such  statute,  rule,  regulation  or  order, 
(b)  in  a  proceeding  befoVe  a  court  or 
ad{udicative  body  before  which  the 
USMS  is  authorized  to  appear  when  any 
of  the  following  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  USMS  to 
be.arguablv  relevant  to  the  litigation: 
The  USMS  or  any  of  its  subdivisions; 
any  USMS  employee  in  his  or  her 
official  capacity,  or  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee:  or  the  United 
States  where  the  USMS  determines  that 
the  litigation  is  hkely  to  affect  it  or  any 
of  its  subdivisions,  (c)  to  the  news 
media  and  the  public  pursuant  to  28 
CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unvrarranted  invasion  of 
personal  privacy,  (d)  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record,  and  (e) 
to  the  National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C  2904 
and  2906. 

POUCIES  AND  PRACTICES  POR  STORINO, 
RETRIEVMO,  ACCESSMQ,  RCTAtONQ,  ANO 
nSPOSfflQ  Of  RECORDS  M  THE  system: 

STORAGE: 

Automated  index  records  are  stored 
on  magnetic  disks.  Paper  copies  of 
automated  records  are  kepi  in  file 
folders  and  original  paper  records  of  the 
manual  index  are  stored  in  card  files. 
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RETRIEVABILrTY: 

Records  are  retrieved  by  name  of  the 
individuals  covered  by  the  system. 

SAFEGUARDS: 

Access  to  these  records  is  restricted  to 
personnel  of  the  USMS  Internal  Security 
Division.  Computerized  records  may  be 
accessed  only  by  assigned  code  and 
password.  Paper  records  are  located  in 
a  restricted  area  and  are  maintained  in 
metal  filing  cabinets  or  safes  which  are 
locked  during  non-duty  hours. 

RETENnON  AND  DISPOSAL: 

Records  are  retained  for  3  years  after 
turn-in  of  the  key.  at  which  time  they 
are  destroyed  (General  Records 
Schedule  18). 

SYSTEM  MANAGER  ANO  ADDRESS: 

Chief,  Internal  Security  Division. 
Office  of  Inspections,  United  States 
Marshals  Service,  2611  Jefferson  Davis 
Highway,  Arlington,  Virginia. 

NOTmCATION  PROCEDURES: 

Direct  all  inquiries  to  the  system 
manager  identified  above.  Clearly  mark 
the  letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request." 

RECORD  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  the  name  of 
the  requester,  nature  of  the  record 
sought,  approximate  dates  of  the  record, 
and  provide  the  required  verification  of 
idenUty  (28  CFR  16.41(dn.  Direct  all 
requests  to  the  system  manager 
identified  above.  Attention:  FOI/PA 
Officer,  and  provide  a  return  address  for 
transmitting  the  information. 

coNTEsrmo  record  procedures: 

Direct  all  requests  to  contest  or  amend 
information  to  the  system  manager 
listed  above.  State  clearly  and  concisely 
the  information  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought.  Clearly  mark  the  letter  and 
envelope  "Freedom  of  Information/ 
Privacy  Act  Request." 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  collected  from  the  individual  and  the 
system  manager. 
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SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  94-3947  Filed  2-22-94;  8:45  am] 

BIIUNG  CODE  441(MI1-M 


Bureau  of  Justice  Assistance 

FY  1994  Discretionary  Grant  Program 
Plan 

AGENCY:  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance, 
Department  of  Justice. 

ACTION:  Public  announcement  of  the 
Fiscal  Year  (FY)  1994  Discretionary 
Program  Plan,  enumerating  grants  to  be 
awarded  by  the  Bureau  of  Justice 
As.<5istance  in  accordance  with  the  Anti- 
Drug  Abuse  Act  of  1988. 

SUMMARY:  The  Bureau  of  Justice 
Assistance  (BJA)  is  publishing  this 
notice  of  the  FY  1994  Discretionary 
Program  Plan  for  interested  applicants. 

DATES:  Requests  for  proposals  for 
competitive  programs  will  be  issued 
under  a  separate  program 
announcement,  with  specific  due  dates 
for  each  program. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Bureau  of  Justice  Assistance 
Response  Center  at  (202)  307-1480. 
(This  ?s  not  a  toll-free  niunber.)  To 
obtain  the  FY  1994  Discretionary 
Program  Plan,  interested  applicants 
should  call  or  write  the  Bureau  of 
Justice  Assistance  Clearinghouse  1-800- 
688-4252  at  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  Box 
6000,  Rockville,  MD  20850. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority:  This  action  is  authorized  under 
sec.  6091  of  the  Anti-Drug  Abuse  Act  of  1988. 
Public  law  10O-690.  102  Stat.  4181.  4328,  42 
U.S.C.  3742(2). 
Jack  A.  Nadol, 

Acting  Director,  Bureau  of  Justice  Assistance. 
[PR  Doc.  94-3969  Filed  2-22-94;  8:45  am) 

BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  imder  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
subchapter  D.  chapter  2,  title  U,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8. 1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC,  provided  such  request 
is  filed  in  WTiting  with  the  Director  of 
OTAA  not  later  than  March  7^1994. 

Also,  interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  March  7, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA.  ETA,  DOL,  room 
C-4318,  200  Constitutional  Avenue, 
NW.,  Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  14th  day  of 
February,  1994. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Petitionef  (uhton/workers/firm) 


Ho(lywood  Shake,  Inc.  (Co)  .... 

Kemet  Electronics  (Wkrs) 

North  American  Phillips  Light- 
ing Co.  (lEU). 
Northern  Telecom,  Inc.  (Co)  ... 

Xerox  Imaging  Systems  (Co)  . 


Litton  Systems,  Inc.  (Wkrs) 
Bonus  Sportswear  (Wkrs)  .. 
Praxair  (OCAWIU)  


D  4  R  Cedar  Products,  Inc. 
(Co). 


Locatio  I 


Forks,  WA  

Simpsonville,  SC 

Fairmount.  WV  

Stone  Mountain,  (  A 
PeatxxJy,  MA 


Ctitton.  PA  

Tampa,  FL 

Tonawanda,  NY  . . 

Forks,  WA  


(FR  Doc.  94-4071  Filed  2-22-94;  8:45  am) 
BtLUNQ  COOE  4S10-40-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-VV)  issued 
during  the  period  of  February,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and  - 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Workers 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


Appendix 


Date  received 


02/04/94 

02/07/94 

02/04/94 

02/08/94 

02/09/94 

02/09/94 
02/10/94 
02/10/94 

02/10/94 


Date  of  peti- 
tion 


02/03/94 

02/02/94 

02/04,'94 

02/08/94 

02/08/94 

02/08/94 
02/09/94 
02/10/94 

02/09/94 


Petition  No. 


NAFTA-00017 

NAFTA-00018 

NAFTA-00019 

NAFTA-00020 

NAFrA-00021 

NAFTA-00022 
NAFTA-00023 
NAFTA-00024 

NAFTA-00025 


ArtKles  produced 


Cedar  Shakes  and 

Shingles. 

Capacitors  (Elec- 
tronics). 

Home  Lighting  Prod- 
ucts, Auto  Lights. 

Telecommunciations 
Equipment. 

Electronic  Reading 
Decvice. 

Appliance  Motors. 

Apparel,  Sportswear. 

Air  Separation  Equip- 
ment 

Cedar  Shakes  and 
Shingles. 


T  \-W-29.222;  Mann  Industries.  Inc., 
M  illiamsburg.  VA 

T  \-W-29.247:  Greenbrier  Industries. 
C  inton.  TN 

7  \-W-29.098.  TA-W-29.099;  Northrop 
C  >rp.,  Hawthorn,  CA  and  Anaheim,  CA 

7  \-W-29.199:  The  Bobbins  Co..  Kent, 

In  the  following  cases,  the 
ir  vestigation  revealed  that  the  criteria 
fo  r  eligibility  have  not  been  met  for  the 
re  asons  specified. 

T  \-W-29.305:  Decision  Data  Service, 
Ir  c,  Horsham,  PA  » 

The  workers'  firm  does  not  produce 
ai  article  as  required  for  certification 
u  ider  section  222  of  the  Trade  Act  of 
1!  74. 

\-W-29.300;  Lake  Stevens  Timber, 
L  ke  Stevens,  VA 

The  preponderant  portion  of 
p:  oduction  at  the  subject  firm  is 
63  ported;  therefore,  imports  could  not 
hi  ve  contributed  importantly  to  the 
al  solute  decline  in  sales  or  production 

the  subject  firm. 

T.  \-W-29.294;  Praxair,  Inc., 
T  mawanda,  NY 

U.S.  imports  of  gas  separators 
di  creased  in  the  twelve  month  period 
fr  )m  November  1992  through  October 
V  93  compared  to  the  previous  twelve 
m  anth  period  from  November  1991 
th  rough  October  1992. 


\-W-29,257;  Ethicon.  Inc..  San 
igelo,  TX 


Increased  imports  did  not  contribute 
ir  iportantly  to  worker  separations  at  the 
fi  m. 


TA-W^28,986;  Southern  Shipbuilding 
Corp..  Slidell.  LA 

U.S.  imports  of  tug  boats  and  pushers 
declined  absolutely  in  the  twelve  month 
period  of  October  1992  through 
September  1993  as  compared  to  the 
same  period  of  a  year  earlier. 

TA-W-29,270:  Leviton  Manufacturing 
Co.,  Inc.,  Brooklyn,  NY 

Predominate  reason  for  the  layoff  of 
workers  was  a  corporate  decision  to 
transfer  certain  product  lines  from  the 
subject  firm  to  more  modem  facilities  in 
U.S.  affiliates. 

TA-W-29,242:  B-5  Welding  Special 
Services,  Seminole,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,3n;  The  LTV  Corp..  Dallas. 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,34J:  Olsten  Staffing  Services. 
Messena,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.318;  National  Steel  Pellet  Co., 
Keewatin,  MN 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-W-29,253;  Plains  Petroleum 
Operating  Co.,  Lakewood,  CO 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
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production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-\V-29.306;  Bhalla  Lighting.  Inc., 
West  Caldwell,  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-W-29,252:  Neste  Oil,  Inc..  Houston. 
TX 

The  investigation  revealed  that  the 
subject  firm's  parent  company,  Neste 
Oy,  made  the  decision  to  divest  itself  of 
all  United  States  oil  and  gas  assets. 
These  assets  were  managed  by  workers 
at  the  subject  firm;  when  the  sale  of  the 
assets  was  completed  in  mid-1993,  the 
employees  of  Neste  Oil,  Inc.,  were 
severed  from  employment. 

TA-W-29,240;  The  ABO  Corp,  Ufe 
Support  Products Div.,  Buffalo,  NY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,272:  Jo-Ann  Apparel  Mfg, 
Inc.,  Ebensburg,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
16, 1992. 

TA-W-29. 1 92:  Parsons  Footwear, 
Parsons,  WV 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
17, 1992. 

TA-W-29.236;  F-Bruno  Faceting  Corp., 
Union,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
12. 1992. 

TA-W-29.264:  Synektron.  Portland,  OB 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
16. 1992. 

TA-W-28.972:  AT&T.  Westminster.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  9. 
1992. 

TA-W-29.332:  Becycled  Aluminum 
Metals  Co..  Dallesport.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
7. 1992. 

TA-W-29.317:  Bexham  Graphics. 
Portland.  OB 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
30. 1992, 
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TA-W-29.208;  Boseburg  Forest  Products 
Co..  Sawmill  »1.  Dillard.  OB 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27. 1992. 

Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a)  subchapter  D,  chapter  2,  title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
.eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  ft-om  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00002:  Emerson  Electric 
Co.,  White  Bodgers  Div..  Logansport,  IN 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  relays,  contactors 
and  solenoids  at  Emerson  Electric 
Company.  White  Rodgers  Div., 
Logansport,  IN  separated  on  or  after 
December  8, 1993. 


NAFTA-TAA-OOOIO;  Steward.  Inc..  ICD 
(Integrated  Components  Division).  East 
Bidge.  TN 

A  certification  was  issued  covering  all 
workers  at  Steward,  Inc.,  ICD.  in  East 
Ridge.  TN  separated  on  or  after 
December  8, 1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February. 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor,  200 
Cpnstitution  Avenue,  NW.,  Washington. 
EX]  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  February  15. 1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-4070  Filed  2-22-94;  8:45  am] 

BILUNQ  COOC  4S10.3(MI 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

NASA's  Procurement  Policies  and 
Practices;  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  public  meeting. 

summary:  NASA  will  conduct  an  open 
forum  meeting  to  solicit  questions, 
views  and  opinions  of  interested 
persons/firms  concerning  NASA's 
procurement  policies  and  practices.  The 
purpose  of  the  meeting  is  to  have  an 
open  discussidVi  between  NASA's 
Associate  Administrator  for 
Procurement  and  industry/public.  There 
will  be  a  brief  presentation  by  the 
Associate  Administrator  for 
Procurement,  followed  by  a  question 
and  answer  period.  Procurement  issues 
will  be  discussed  including  NASA 
policies  used  in  the  award  and 
administration  of  contracts. 
DATES:  March  30, 1994;  2  p.m.  to  4:30 
p.m.  Doors  to  the  auditorium  will  open 
at  1:30  p.m.  Admittance  will  be  on  a 
first-come,  first-served  basis. 
Auditorium  capacity  is  limited  to 
approximately  200  persons,  therefore,  a 
maximum  of  two  representatives  per 
firm  is  requested.  No  reservations  will 
be  accepted.  Questions  for  the  open 
forum  should  be  presented  at  the 
meeting  and  should  not  be  submitted  in 
advance.  Position  papers  are  not  being 
solicited.  The  format  for  the  meeting 
will  be  as  described  above. 

ADDRESSES:  The  meeUng  will  be  held  at 
NASA  Headquarters,  West  Lobby 
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Auditorium.  300  E  Street,  S\V., 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susie  Marucci,  NASA  Headquarters 
Office  of  Procurement  (Code  H), 
Washington,  DC  20546,  (202)  358-1896. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  the  general  discussion 
mentioned  above.  NASA  invites 
comments  or  questions  relative  to  its 
ongoing  Procurement  Initiatives,  some 
of  which  include:  (i)  Small  Business  and 
Small  Disadvantaged  Business 
Utilization.  NASA  is  committed  to  an 
increased  focus  on  developing 
opportunities  for  small  and 
disadvantaged  business  participation  in 
NASA  contracting;  (ii)  Change  Order 
Reduction  and  Process  Change.  NASA  is 
attempting  to  improve  overall  change 
order  management  through  the  use  of 
better  technical  definition,  realistic  cost 
estimates  and  more  effective  and  timely 
negotiations;  (iii)  Contractor  Metrics. 
The  Contractor  Metrics  initiative  has 
been  implemented  throughout  NASA  as 
a  new  reporting  system  to  provide 
summary  level  reporting  on  contract 
performance;  (iv)  Award  Fee  Initiative. 
NASA  has  published  new  regulations 
for  Award  Fee  policy;  (v)  MidRange 
Procurement  Procedure.  A  test  program 
for  a  third  category  of  procurement 
between  $25,000  and  $500,000 
(annually)  is  underway.  Marshall  Space 
Flight  Center  is  the  designated  test  site; 
and  (vi)  Procurement  Reinvention 
Laboratory.  The  NASA  Headquarters 
Acquisition  Division  is  participating  in 
this  initiative  which  grew  out  of  the 
National  Performance  Review.  This 
Procurement  Reinvention  Laboratory  is 
one  of  several  procurement  reinvention 
labs  underway  across  the  Government. 
Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

(FR  Doc.  94-3956  Filed  2-22-94;  8:45  am) 
BILUNQ  COOC  7S10-01-M 


NATIONAL  FOUNpATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Leadership  Initiatives 

AGENCY:  Institute  of  Museum  Services, 
NFAH. 

ACTION:  Notice  of  grant  application 
availability  for  Museum  Leadership 
Initiatives  Program. 

SUMMARY:  This  grant  application 
announcement  applies  to  a  new  funding 
category  offered  by  the  Institute  of 
Museum  Services  (IMS),  the  Museum 
Leadership  Initiatives  award  under  45 
CFR  part  1180  for  Fiscal  Year  1994. 


DEAI  LINE  DATES  FOR  TRANSMITTAL  OF 
APPl  ICATIONS:  An  application  for  a  new 
gran  must  be  mailed  or  hand-delivered 
by  F  iday,  July  1, 1994. 
APR  CATIONS  DELIVERED  BY  MAIL:  An 
app  cation  sent  by  mail  must  be 
addi  sssed  to  the  Institute  of  Museum 
Serv  ces,  1100  Pennsylvania  Avenue, 
NW,  room  609.  Washington,  DC  20506. 

Ai  1  applicant  must  be  prepared  to 
sho\   one  of  the  following  as  proof  of 
time  y  mailing: 

(1  A  legibly  dated  U.S.  Postal  Service 
Post  nark. 

(2  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Post  il  Service. 

(3  A  dated  shipping  label,  invoice,  or 
rece  pt  from  a  commercial  carrier. 

(4  Any  other  dated  proof  of  mailing 
acce  )table  to  the  Director  of  IMS. 

If  iny  application  is  mailed  through 
the  1  F.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  pi  oof  of  mailing:  (1)  A  private 
met«  red  postmark;  or  (2)  a  mail  receipt 
that  s  not  date-cemceled  by  the  U.S. 
Post  il  Service. 

APPL  CATIONS  DELIVERED  BY  HAND: 
App  ications  that  are  hand-delivered 
mus  be  taken  to  the  Institute  of 
Mus  !um  Services,  1100  Pennsylvania 
Ave:  lue,  NW.,.room  609,  Wasldngton, 
DC  4  0506.  Hand-delivered  applications 
will  je  accepted  between  9  a.m.  and 
4:30  p.m.  (Washington,  DC  time)  daily, 
exce  )t  Saturdays,  Sundays,  and  Federal 
hoh(  ays.  An  application  that  is  hand- 
delii  ered  will  not  be  accepted  after  4:30 
p.m.  on  the  deadline  date. 
ADDf  ESSES:  Institute  of  Museum 
Serv  ces,  1100  Pennsylvania  Avenue, 
NW.  Washington,  DC  20506. 
FOR   'URTHER  INFORMATION  CONTACT: 
Man  ie  Bittner,  IMS  Public  Information 
Offi<  er,  (202)  606-8536.  Deaf  and 
hear  ng  impaired  individuals  may  call 
the  ■  DD  Line,  (202)  606-8636. 
SUPf  LEMENTARY  INFORMATION:  The 
purj  ose  of  IMS  Museum  Leadership 
Initi  itives  is  to  advance  outstanding 
proj(  cts  that  address  issues  of  national 
cone  em  to  museums.  In  1994,  IMS  will 
invil  B  projects  that  partner  museums, 
schc  3ls  and  communities  to  further 
educ  ation  reform.  Museums  can 
effec  tively  enhance  standards-driven 
syst«  mic  reform  by  providing  learning 
opp<  rtunities  in  every  school  discipline 
from  history  and  science  to  mathematics 
and  irt.  Museums'  collections  and 
exhi  )itions  create  an  enriched  learning 
envi  onment  that  is  not  available  in  any 
othe  ■  educational  institution.  The 
puri  ose  of  IMS  Museum  Leadership 
Initi  itives  awards  will  be  to  imleash  and 
focu  i  museums'  potential  to  be 
pow  srful  partners  in  education  reform. 


In  1994,  awards  will  be  made  for 
planning,  including  needs  assessment, 
program  development,  pilot  testing  and 
analysis  of  results.  IMS  anticipates  that 
competitive  awards  will  be  available  to 
implement  the  plans  in  1995.  The 
maximum  award  for  1994  will  be 
$40,000.  Successful  projects  will  build 
on  existing-museum-school  partnerships 
and  will  address  one  or  more  of  the 
following  goals: 

•  All  children  in  America  will  start 
school  ready  to  learn. 

•  The  hi^  school  graduation  rate 
will  increase  to  at  least  90%. 

•  American  students  will  be 
competent  in  challenging  academic 
content  areas  such  as  English,  History, 
Math,  Science,  Geography,  The  Arts, 
Foreign  Languages,  and  prepared  for 
responsible  citizenship. 

•  Teacher  education  and  professional 
development  will  be  oriented  toward 
and  available  for  teachers  to  teach  to 
challenging  standards  and  prepare 
students  for  the  next  century. 

•  U.S.  students  will  be  first  in  the 
world  in  science  and  mathematics 
achievement. 

•  Every  adult  American  will  be 
literate  and  possess  the  skills  necessary 
to  compete  in  a  global  economy. 

•  Children  vml  have  safe,  disciplined 
and  drug- free  learning  environments. 

•  Every  school  and  home  will  engage 
in  partnerships  that  will  increase 
parental  involvement  and  participation 
in  promoting  the  social,  emotional,  and 
academic  growth  of  children. 

Deadline  for  proposals  is  July  1.  1994. 
Application  materials  are  available  from 
the  Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202)  606-8539. 

Eligibility 

Applicants  must  include  museums, 
museum  organizations,  individuals, 
imiversities,  consortia  of  museums,  or 
other  organizations,  depending  on  the 
specifications  outlined  in  the  proposal. 

Available  Funds 

An  award  made  through  the  Museum 
Leadership  Initiatives  program  may  not 
exceed  $200,000;  average  award. 
$40,000.  Awards  are  for  projects  that 
will  be  completed  within  an  eighteen 
month  period.  IMS  reserves  the  option 
of  awarding  multiple,  single,  or  no 
awards  as  a  result  of  this  request  for 
proposals. 

Application  Forms 

Applicants  may  obtain  application 
packets  for  the  Museum  Leadership 
Initiatives  program  by  writing  or 
telephoning  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
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NW.,  room  609,  Washington,  DC  20506, 
(202)  006-8539.  Deaf  and  hearing 
impaired  individuals  may  call  the  TDD 
Line,  (202)  606-8636. 

Applicable  Regulations 

None. 

(Catalogue  of  Federal  Domestic  Assistance 
No.  45.301,  Institute  of  Museum  Services) 

Dated:  February  14. 1994. 
Diane  B.  Frankel, 

Director.  Institute  of  Museum  Senices. 
(FR  Doc.  94-3954  Filed  2-22-94;  8:45  am] 

BIUJNO  CODE  703«-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  March  3&4. 1994. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  330,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  E.  Rodman, 
Division  of  Environmental  Biology,  room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1481. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Planning  Grants  and  Career  Advancement 
Award  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Dosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Inclement  weather. 

Dated:  February  17, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-4066  Filed  2-22-94;  8:45  am) 
BILUNQ  CODE  T6SS-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

Dote  and  Time:  Monday  March.  14, 1994 
from  8:30  am-6  pm.  Tuesday. Alarch  15. 
1994  from  8:30  am-6  pm.  Wednesday,  March 
16. 1994  from  8:30  am-5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  room  390,  Arlington,  Virginia 
22230. 

Type  of  Meeting:  Qosed. 


Contact  Person:  Dr.  Machi  Dilworth, 
Program  Director,  Biological  Instrumentation 
and  Resources,  room  615,  National  Science 
Foundation.  Arlington,  Virginia  22230. 
Telephone  No.  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Fellowships  in  Plant 
Biology  proposals  as  part  of  the  selection 
prtKess  for  awards. 

Reason  of  Closing:  The  proposals  t)eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  17. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-4068  Filed  2-22-94;  8:45  am) 

BtLUNG  COOE  7SSfr-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development. 

Date  and  Time:  Friday,  March  11. 1994;  8 
a.m.-5  p.m. 

Place:  Room  880.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  McHenry, 
Program  Director,  HRD.  room  815.  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1632. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Careers  for  Minority  Scholars  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
prof)osals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  17, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-4067  Filed  2-22-94;  8:45  am] 

BIUJNO  COOC  7S«-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION;  Notice  of  meeting. 


SUMMARY:  The  meeting  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  scheduled  for 
February  24. 1994,  has  been  canceled. 
The  notice  for  this  meeting  appeared  in 
the  Federal  Register  on  February  9, 
1994  (59  FR  6061). 

The  next  meeting  of  the  ACMUI  will 
be  held  on  May  19  and  20. 1994. 
Information  regarding  this  meeting  will 
be  noticed  no  less  than  15  days  before 
the  meeting. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Sally  L.  Merchant,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  504-2637. 

Dated:  February  17, 1994. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-4101  Filed  2-22-94;  8:45  am) 

BILUNQ  COOC  7S90-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  and  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  o/subm/ssjon:  Revision. 

2.  the  title  of  the  information 
collection:  10  CFR  Part  34,  "Licenses  for 
Radiography  and  Radiation  Safety 
Requirements  for  Radiographic 
Operations"  and  NRC  Form  313. 
Application  for  Material  License. 

3.  The  form  number,  if  applicable: 
NRC  Form  313. 

4.  How  often  the  collection  is 
required:  On  occasion.  Upon  submittal 
of  an  application  for  a  materials  license 
or  renewal,  decommissioning  review, 
petition  for  rulemaking-,  status  as  an 
independent  certifying  organization,  or 
upon  discovery  of  a  leaking  source. 

5.  Who  will  be  required  to  report: 
Licenses  and  applicants  requesting 
approvals  for  actions  proposed  in 
accordance  with  10  CFR  Part  34. 


6.  An  esUwate  of  the  number  of 
responses:  Part  34 — 729,  NRC  Form 
313-700. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Part  34 — 1,530 
hours  for  reporting  (approximately  2.2 
hours  per  response)  plus  an  additional 
64,285  hours  for  recordkeeping 
(approximately  91.8  hours  per  licensee): 
NRC  Form  313—9,900  hours  for  700 
licensees  (approxiiriately  14  hours  per 
response). 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  9&-51 1  applies: 
Applicable. 

9.  Abstract:  NRC  regulation,  10  CFR 
part  34.  specifies  the  information  and 
data  to  be  provided  by  applicants  and 
licensees  using  byproduct  material  for 
industrial  radiography.  The  10  CFR  part 
34  is  being  revised  in  its  entirety.  The 
revision  will  add  or  modify  the 
requirements  to  include  mandatory 
certification  of  radiographers,  additional 
training  of  radiographers'  assistants, 
leak  tests  of  "S"  tubes,  and  spedfiea 
records  to  be  kept  at  field  stations, 
permanent  installations,  temporary 
jobsites  and  use  or  storage  location 
exceeding  180  days.  The  proposed 
revision  will  require  the  following 
additional  information  to  be  reported  on 
NRC  Form  313,  Application  for 
Materials  License:  locations  and 
descriptions  of  all  field  stations  and 
permanent  radiographic  installations, 
the  designation  of  a  Radiation  Safety 
Officer,  and  additional  information  on 
training  and  testing.  This  information  is 
reviewed  by  NRC  to  ensure  that  the 
safety  of  radiographers  and  the  public  is 
protected. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC  20037. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Troy 
Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0007  and 
3150-0120).  NEOB-3019.  Office  of 
Management  and  Budget,  Washington, 
ex:  20503. 

Comments  can  also  be  submitted  by 
telephone  (202)  395-3084. 

The  NRC  Qearance  Officer  is  Brenda 
Jo  Shelton,  (301)  492-8132. 

Dated  at  Betb«sda.  Maryland,  this  14th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Arnold  E  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management 
[FR  Doc.  94-3981  Filed  2-22-94;  8:45  ami 
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Ad)ri9ory  Commltlee  on  Reactor 

I  Subcommittee  on  ABB-CE 
St4idard  Ptant  Designs;  Meeting 


)  ACRS  Subcommittee  on  ABB-CE 
Standard  Plant  Designs  will  hold  a 
meeting  on  March  8. 1994,  in  room  P- 
lld.  7920  Norfolk  Avenue.  Bethesda. 

le  entire  meeting  will  be  open  to 
puilic  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
prietary  information  pursuant  to  5 
[C  552b(c)(4). 

le  agenda  for  the  subject  meeting 
II  be  as  follows: 

luesday,  March  8.  1994—8:30  a.m. 
unj/  the  conclusion  of  business. 

le  Subcommittee  will  continue  its 
review  of  the  NRC  staff  FSER.  ABB-CE 
Sta  idard  Safety  Analysis  Report  and 
Dej  ign  Certification  Material  (Design 
Dej  cription/ITAAC)  for  the  ABB-CE 
Sys  lem  80+  design.  The  purpose  of  this 
me  iting  is  to  gather  information, 
ana  lyze  relevant  issues  and  facts,  and  to 
for  nulate  proposed  positions  and 
act  ons,  as  appropriate,  for  deliberation 
by  he  full  Committee. 

C  ral  statements  may  be  presented  by 
me  nbers  of  the  public  with  the 
cor  currence  of  the  Subcommittee 
Ch)  irman;  written  statements  %vill  be 
ace  ipted  and  made  available  to  the 
Coi  imittee.  Electronic  recordings  will 
be  termitted  only  during  those  portions 
of  I  le  meeting  that  are  open  to  the 
pul  lie,  and  questions  may  be  asked  only 
by  nembers  of  the  Subcommittee,  its 
cor  sultants,  and  staff.  Persons  desiring 
to  I  lake  oral  statements  should  notify 
the  ACRS  staff  member  named  below 
fiv«  days  prior  to  the  meeting,  if 
poi  sible,  so  that  appropriate 
am  ngements  can  be  made. 

[  uring  the  initial  portion  of  the 
me  (ting,  the  Subcommittee,  along  with 
anj  of  its  consultants  who  may  be 
pre  lent,  may  exchange  preliminary 
vie  vs  regarding  matters  to  be 
con  sidered  during  the  balance  of  the 
me  ting. 

1  le  Subcommittee  will  then  hear 
pre  «ntations  by  and  bold  discussions 
wit  1  representatives  of  the  NRC  staff, 
AS  J— CE,  and  other  interested  persons 
reg  rding  this  review.  Further    . 
inf<  rmation  regarding  topics  to  be 
dis(  iissed,  whether  the  meeting  has 
beep  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
op[  ortimity  to  present  oral  statements 
anc  the  time  allotted  therefore  can  be 
obt  lined  by  contacting  the  cognizant 
AC  IS  staff  engineer.  Mr.  Douglas  R  Coe 
(tel  (phone  301/492-8972)  between  7:30 
a.ra  and  4:15  p.m.  (EST).  Persons 
pla  ming  to  attend  this  meeting  are 
urg  id  to  contact  the  above  named 


individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schediile.  etc.  that  may  have 
occurred. 

Dated  February  16, 1994. 
Sam  Duraiswamy, 
Chief,  Nuclear  Heactors  Branch. 
|FR  Doc  94-3978  Filed  2-22-94;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Boihng  Water  Reactors  will 
hold  a  meeting  on  March  9, 1994,  in 
room  P-110,  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  %vill  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  March  9,  1994 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  any 
residual  issues  associated  with  the 
Advanced  Boiling  Water  Reactor 
(ABWR)  design  and  prepare  a  proposed 
ACRS  reoort  on  the  ABWR  Final  Design 
Approval  for  consideration  by  the  full 
Committee.  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  Toay  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  oj)en  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below 
five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting.        « 

The  Subconunittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review.  Representatives  of  the 
General  Electric  Nuclear  Energy  and  its 
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consultants  will  participate,  as 
appropriate. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/492-9901) 
between  7.30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  February  16, 1994. 
Sam  Duraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
(PR  Doc.  94-3979  Filed  2-22-94;  8:45  am) 
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Consolidation  of  Region  V  Office  With 
Region  IV  Office;  Transfer  of 
Emergency  Response  Functions  and 
Responsibilities 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  General  notice. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  transferring  the 
emergency  response  functions  and 
responsibilities  of  the  current  Region  V 
office  in  Walnut  Creek.  California,  to  the 
Region  IV  office  in  Arlington,  Texas. 
EFFECTIVE  DATE:  March  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  J.  Collins,  USNRC.  Region, IV, 
Arlington,  Texas,  telephone  (817)  860- 
8183. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  announce 
that  the  NRC  is  consolidating  its  Region 
V  office  in  Walnut  Creek,  California, 
with  the  Region  IV  office  in  Arlington. 
Texas.  Transition  planning  for  this 
consolidation  has  established  that, 
effective  March  1, 1994,  the  emergency 
response  functions  and  responsibilities 
of  the  current  Region  V  office  will 
transfer  to  the  Region  IV  office. 

The  NRC  Incident  Response  Plan,  as 
stated  in  NUREG-0728,  Rev.  2,  will 
remain  unchanged  and  all  response 
functions  and  responsibilities  currently 
in  place  in  the  Region  V  office  will  be 
transferred  to  the  RIV  office  in 
Arlington,  Texas.  Licensee  notifications 
for  emergency  response  purposes  will 
be  unchanged  and  will  he  sent  to  the 
NRC  Headquarters  Operations  Officer  at 
301-951-0550. 


Sometime  shortly  after  March  l,  1994. 
the  actual  realignment  of  organizational 
structure  will  occur  eliminating  Region 
V  and  establishing  an  NRC  Field  Office 
in  Walnut  Creek,  California,  as  an 
integral  part  of  the  Region  IV  office  in 
Arlington,  Texas.  Until  the  formal 
realignment,  the  lead  for  inspection 
program  responsibility  remains  with 
Region  V.  Separate  notification  will  be 
provided  when  Region  V  is  abolished 
and  the  Region  IV  Field  Office  is 
established  in  Walnut  Creek,  California. 

Dated  at  Arlington.  Texas,  this  I4th  day  of 
February  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  M.  Montgomeiy, 

Deputy  Regional  Administrator. 

(FR  Doc.  94-3982  Filed  2-22-94;  8:45  am) 
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[Docket  No.  030-29567,  License  No.  20- 
27908-01,  EA  94-035] 

Cameo  Diagnostic  Centre,  Inc.. 
Springfield  Massachusetts;  Order 
Modifying  Order  Imposing  Civil 
Monetary  Penalty 

I 

Cameo  Diagnostic  Centre.  Inc. 
(Licensee)  is  the  holder  of  a  Byproduct 
Material  License  No.  20-27908-01 
(License)  originally  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  January  30, 1987. 
The  License  authorizes  the  Licensee  to 
perform  diagnostic  procedures  with 
radioactive  byproduct  material  and  to 
store  Promethium-147,  in  accordance 
with  the  conditions  specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  December 
29.  1992.  During  the  inspection,  nine 
violations  of  NRC  requirements  were 
identified.  A  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  April  16, 1993.  The 
Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  on 
June  11  and  July  23, 1993.  In  its 
response,  the  Licensee  objected  to  the 
characterization  of  Violations  I.A  and 
I.B  as  "willful",  and  to  the  classification 
of  these  violations  at  Severity  Level  III; 
protested  the  civil  penalty  assessed  for 
Violations  I.A  and  I.B;  and  requested 
remission  of  that  penalty. 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  contained 


therein,  the  NRC  staff  determined  that 
the  violations  occurred  as  stated  in  the 
Notice,  the  Severity  Level  classification 
was  appropriate,  and  the  penalty 
proposed  for  Violations  I.A  and  I.B 
should  be  imposed.  Accordingly,  the 
NRC  issued  an  Order  Imposing  A  Civil 
Monetary  Penalty— $1,750  on  November 
24, 1993.  The  Licensee  responded  in  a 
letter  dated  December  17, 1993  and 
requested  a  hearing.  On  February  1, 
1994,  the  Atomic  Safety  and  Licensing 
Board  (ASLB)  designated  to  preside  in 
this  proceeding  held  a  prehearing 
conference. 

Violation  I.B.,  as  set  forth  in  the 
Notice,  cited  the  Licensee  against  10 
CFR  30.9(a)  for  a  failure  to  provide  to 
the  Commission  information  that  was 
complete  and  accurate  in  all  material 
respects.  During  the  February  1, 1994 
prehearing  conference,  the  ASLB 
ordered  the  Staff,  among  other  things,  to 
prepare  a  brief  addressing  whether  a 
total  failure  to  provide  material 
information  to  the  Commission  can,  as 
a  matter  of  law,  constitute  a  violation  of 
10  CFR  30.9(a). 

m 

The  NRC  staff  has  reconsidered 
whether  Violation  I.B.  as  stated  in  the 
Notice  fully  reflected  the  facts  of  this 
case.  The  original  citation  for  Violation 
I.B.  did  not  assert  that  a  statement  of  the 
Licensee  was  inaccurate  or  incomplete, 
but  rather,  that  the  Licensee's  omission 
constituted  a  violation  of  10  CFR 
30.9(a).  After  reevaluating  the  facts  of 
this  case,  and  statements  made  by  the 
inspector  and  the  Licensee,  the  stafi'  is 
modifying  Violation  I.B  based  on  an 
inaccurate  statement  made  by  the 
Licensee  in  answer  to  a  question  asked 
during  a  telephone  call  on  November 
12, 1992.  This  statement  was  confirmed 
in  a  letter  issued  the  next  day  on 
November  13,  1992.  Thereafter,  during 
calls  on  November  19  and  25, 1992  the 
staff  reiterated  the  need  to  obtain  a 
license  amendment  before  possessing 
material  at  the  new  location.  However, 
the  licensee  did  not  correct  the  staffs 
understanding  after  receipt  of  the  letter 
or  during  the  November  19  and  25, 1992 
telephone  calls. 

IV 

In  vieM{  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that.  Violation  I.B  of  the  notice 
and  order  be  modified  to  read:  10  CFR 
30.9(a)  requires,  in  part,  that 
information  provided  to  the 
Commission  by  a  licensee  be  complete 
and  accurate  in  all  material  respects. 
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Contrary  to  the  above,  the  Licensee 
did  not  provide  to  the  Commission 
Information  that  was  complete  and 
accurate  in  all  material  respects. 
Specifically,  during  a  November  12. 
1992  telephone  conversation  in 
response  to  a  question  from  Region  I  as 
to  whether  the  Licensee  had  licensed 
materials  at  its  new  address  (155  Maple 
Street.  Springfield.  MA),  the  Licensee 
responded  negatively.  The  hcensee 
response  was  confirmed  in  a  letter  from 
NRC  to  the  licensee  dated  November  13. 
1992  which  stated  that  it  was  the  NRC 
"understanding  that:  •  •  *  2.  You 
(licensee)  do  not  as  yet  possess  any 
licensed  radioactive  material  at  this  new 
facility."  Therefore,  the  Licensee 
provided  inaccurate  information  to  the 
Commission  in  that  it  had  possessed 
licensed  materials  at  its  new  address. 
This  information  was  material  because, 
had  the  correct  information  been 
known,  it  would  have  resulted  in  action 
by  the  NRC  to  prohibit  licensed  activity 
at  the  new  address  until  a  license 
amendment  had  been  granted. 


The  Licensee  shall  respond  to  this 
modified  Order  within  20  days  of  the 
date  of  this  Order  by  requesting  that  the 
NRC  proceed  with  tee  Licensee's 
December  17. 1993  request  for  a  bearing 
or  by  withdrawing  its  nearing  request 
The  response  to  this  Order  shall  be 
addressed  to  Mr.  James  Lieberman. 
Director,  Ofiice  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20S55,  with  a  copy  to 
the  Commission's  Document  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Atomic  Safety 
and  Licensing  Board  presiding  over  the 
proceeding  on  the  December  13. 1993 
hearing  request  and  Counsel  for  the 
NRC  staff  in  that  proceeding  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
Allendale  Road.  King  of  Prussia, 
Pennsylvania  19406. 

If  the  Licensee  withdraws  its  request 
for  a  hearing.  pa>Tnent  of  the  civil 
penalty  shall  be  made  within  30  days  of 
the  date  of  this  Order.  If  full  payment  of 
the  civil  penalty  has  not  been  made  by 
that  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

In  the  event  that  the  Licensee  requests 
proceeding  with  a  hearing  as  provided 
above,  the  issues  to  be  considered  at 
such  hearing  shall  be: 

(a)  \Miether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation 
LA.  of  the  Notice  referenced  in  Section 
0  above  and  Violation  LB.  as  modified 
in  Section  IV  above,  and 


(b) 


[DociMi 
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I  ^  /hether,  on  the  basis  of  such 
violat  3ns.  this  Order  should  be 
sustaii  led. 

For  t  ke  Nuclear  Regulatory  Commission. 

Datei   at  Rockville,  Maryland,  this  15th  day 
of  Febriary  1994. 
Hugh  I .  Thompson,  Jr. 
Deputy  Executive  Director  for  Nuclear 
MaterU  Is  Safety,  Safeguarxis  and  Operations 
Suppoi ' 
(FRDo: 
BIUJNO 
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Na  5(M43  (License  Na  NPF-86)] 


North  ktlantle  Energy  Service 
Corpo  ration  (Seat>rook  Station,  Unit 
Nan  Order  tor  ModMcatlon  of  Order 
Appro  #ing  Transfer  of  Licenee 


Gre<  t  Bay  Power  Corporation, 
formei  ly  EUA  Power  Corporation,  is  the 
holde^of  a  12.1324  percent  ownership 
share  In  Seabrook  Station,  Unit  Na  1. 
Great  Bay  Power  Corporation's  interest 
in  Seabrook  Station,  Unit  Na  1.  is 
goven^d  by  License  Na  NPF-86  issued 
by  the  U.S.  Nuclear  Regulatory 
Comm  ission  (NRC).  pursuant  to  part  50 
of  title  10  of  the  Code  of  Federal 
Reguh  tions  (10  CFR).  on  March  15. 
1990.  D  Docket  No.  50-443.  Under  this 
license  i,  only  North  Atlantic  Energy 
Servic  >  Corporation,  acting  as  agent  and 
repres  intative  of  the  11  joint  owners 
listed  n  the  Ucense,  has  the  authority  to 
operat  >  Seabrook  Station.  Unit  No.  1. 
Seabr(  ok  Station,  Unit  No.  1.  is  located 
in  Roc  dngham  (jounty.  New 
Hampi  hire. 

IL 

The  transfer  of  any  right  under 
Licens  s  Na  NPF-86  is  subject  to  the 
NRC's  approval  pursuant  to  10  CFR 
50.80(,  i).  By  letter  of  May  14. 1993.  from 
its  cou  nsel.  Ropes  &  Grey,  North 
Atlant  c  Energy  Service  Corporation 
filed  ti  /o  requests  with  the  NRC  One 
reques  ;ed  NRC  approval  of  the  indirect 
transft  r  of  control  of  EUA  Power 
Corpoi  ation's  12.1324  percent 
owner  ihip  share  in  Seabrook  Station. 
Unit  ^  0. 1.  The  other  requested  an 
amenc  ment  to  the  Operating  License  to 
reflect  EUA  Power  Corporation's  change 
of  nan  e  to  Great  Bay  Power 
Corpoi  atioa  The  name  of  EUA  Power 
Corpo  ation  was  formally  changed  to 
Great  lay  Power  Corporation  in 
Februj  ry  1993.  The  name  change  was 
filed  V  ith  the  Secretary  of  Slate  of  New 
Hamp!  hire  following  ihe  redemption  of 
all  out  ;tanding  stock  in  EUA  Power 
Corpoi  ation  from  its  corporate  patent. 
Easten  i  Utility  Associates.  The  stock 
redem  ttion  was  one  of  several 


interrelated  steps  in  the  Plan  of 
Reorganization  (of  EUA  Power 
Corporation)  filed  with  the  Bankruptcy 
Court.  Following  the  redemption  of  its 
outstanding  stock,  EUA  Power 
Corporation  was  no  longer  a  subsidiary 
of  Eastern  Utility  Associates,  and  the 
name  was  changed  to  remove  any 
implication  of  a  continuing  relationship 
with  its  former  corporate  (>arent.  The 
name  change  did  not  affect  the 
corporate  entity  of  the  debtor  in 
bankruptcy. 

Indirect  transfer  of  control,  in  this 
case,  results  from  the  elimination  of  the 
existing  stock  of  the  debtor  (now  knotvn 
as  Great  Bay  Power  Corporation)  and  the 
issuance  of  new  stock  to  the  holders  of 
the  debtor's  bonds  and  to  others. 

On  August  16, 1993,  the  NRC  issued 
Amendment  23  to  License  No.  NPF-86 
that  incorporated  the  name  change  of 
EUA  Power  Corporation  to  Greet  Bay 
Power  Corporation  in  the  footnote  to 
page  1  of  the  operating  license  and 
issued  an  order  approving  the  indirect 
transfer  of  the  ownership  interest  of 
EUA  Power  Corporation.  The  older  was 
contingent  on  the  transfer  of  control 
being  completed  no  later  than  February 
15. 1994,  and  included  the  provision 
that  upon  application  and  snowing  of 
good  cause,  the  order  mav  be  extended 
for  a  short  period  beyond  February  15, 
1994. 

On  February  3, 1994,  North  Atlantic 
Energy  Service  Corporation,  throu^ 
their  counsel  Ropes  &  Grey,  filed  an 
apnlication  requesting  extension  of  the 
order  imtil  June  30, 1994,  and  identified 
the  reasons  why  the  transfer  of  control 
can  not  be  completed  by  February  IS, 
1994.  In  that  application.  North  Atlantic 
Energy  Service  Corporation  asserts  that 
the  sole  obstacle  to  final 
implementation  of  the  Plan  of 
Reorganization  has  been  the  difficulty 
with  completing  the  contemplated  $45 
million  credit  facility  for  the  source  of 
funds  to  cover  Great  Bay  Pov^r 
Corporation's  cash  requirements.  As  an 
ahemative  to  this  credit  facility,  the 
bondholders  have  reached  an  agreement 
in  principle  with  Omega  Advisors  that 
provides  for  an  investment  of  $35 
million  by  Omega  Advisors  in  exchange 
for  60  percent  equity  of  Great  Bay  Power 
Corporation.  This  agreement,  reached 
on  February  2, 1994,  is  a  modification 
to  the  Plan  of  Reorganization  and 
requires  supplemental  disclosuire  to  the 
creditors  and  reconfirmation  by  the 
Bankruptcy  Court. 

On  the  basis  of  the  information 
provided  in  North  Atlantic  Energy 
Service  Corporation's  appUcation 
(Ropes  and  Grey  letter  dated  February  3, 
1994),  1  find  that  there  is  good  cause  to 
extend  the  expiration  date  of  the  Order 


Approving  Transfer  of  License  dated 
August  16. 1993. 

Accordingly,  pursuant  to  sections 
161b,  161i,  and  184  of  Lhe  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201  et  seq.,  and  10  CFR  50.80,  it 
is  hereby  ordered  that:  The  Order 
Approvi.^g  Transfer  of  License  dated 
August  16. 1993.  is  modified  to  change 
the  latest  date  for  completion  of  the 
transfer,  as  specifitni  in  section  in  of  the 
August  16,  1993.  Order,  to  June  30, 
1994.  The  Order  of  August  16. 1993, 
except  as  modified  herein,  remains  in 
effect. 

For  Lh^  N  jclcar  Regulatwy  Commissioa. 

Dated  h*  Rockviile,  Maryland  this  15th  day 
of  February.  1994. 
Frank  |.  Miraglia, 

Acting  Director.  Office ofNueltwRfxntor 
Beguliiiion. 

|FR  Doc.  94-3977  Filed  2-22-94:  8:45  am| 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0M9 
Review 

SUMMARY:  In  accordance  with  the 
Pap>erwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  Lhe  Railroad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  Of  f>flOPOSAL{S): 

(1)  Collection  title:  Application  and 
Claim  for  RUL\  Benefits  Unpaid  at 
Death. 

(2)  Fonn(s)  submitted:  UI-63. 

(3)  O.Vfg  number:  3220-0055. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  apprcval. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Indi\iduals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  375. 

(9)  Total  annual  responses:  375. 

(10)  Awrage  time  per  response: 
.06100  hours. 

(11)  Total  annual  reporting  hours:  23. 

(12)  Collection  description:  The 
collection  obtains  the  information 
needed  by  the  Raifroad  Retirement 
Board  to  pay,  under  section  2fg)  of  the 
RUIA.  benefits  under  that  Act  accrued. 
but  not  paid  because  of  the  death  of 
employee. 

ADOmONAl  INFORMATION  OR  COMMENTS.* 
Copies  of  the  form  and  supporting 


documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budg^irt,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 
C/ej ranee  Officer. 
jFR  Doc.  94-3953  Fiied  2-22-94;  8:45  am] 
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DEPARTMENT  OF  STATE 
(Public  Notkra  1&49] 

Gamtehment  of  Federal  Employees 
Wages  for  Payment  of  Debt 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  State  is 
giving  notice  that  ail  requests  for 
payments  pursuant  to  court-ordered 
garnishments  as  authorized  under 
section  9  of  Public  Law  Na  103-94, 
Hatch  Act  Reform  .\mendments  of  1993, 
for  all  employees  of  the  Department  of 
State  shall  be  submitted  to  the  Executive 
Direr^tor  (L'EX),  Office  of  the  Legal 
Adviser,  Department  of  State,  room 
5519A,  22nd  and  C  Streets  NW.. 
Washington,  DC  20520.  (202)  647-8323. 
This  is  the  same  agent  designated  for 
service  of  garnishments  under  5  CFR 
part  581. 

The  Executive  Director  of  the  Office  of 
the  Legal  Adviser.  Department  of  State, 
is  not  authorized  to  accept  requests  for 
pajTT.ents  pursuant  to  court-ordered 
garnishments  for  employees  of  any  other 
Federal  agency,  and  any  such  requests 
submitted  will  be  returned. 
EFFECTIVE  DATE:  February  23. 1994. 
ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  the  Assistant 
Legal  Advaser  for  Legislation  and 
General  Management  (L/LM),  Office  of 
the  Legal  Adviser,  Department  of  State, 
room  5425,  22nd  and  C  Streets  NW.. 
Washington.  DC  20520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sheila  McCoy  at  (202)  647-7359. 
SUPPLEMENTARY  INFORMATION:  Congress 
has  authorized  the  garnishment  of 
Federal  civilian  employees'  wages  for 
debts  pursuant  to  section  9  of  Public 
Law  103-94.  Hatch  Act  Reform 
Amendments  of  1993.  The  applications 
and  orders  and  legal  issues  related 
thereto  will  be  reviewed  by  the  Office  of 
the  Legal  Adviser. 


Dated:  February  9. 1994. 
Mary  Beth  West. 

Assistant  Legal  Adviser  for  Legislation  and 
General  Management 

[FR  Doc.  94-3948  Filed  2-22-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Special  Committee  162 
Twenty-First  Meeting;  Aviation 
Systems  Design  GuideHnes  for  Open 
Systems  Interconnection  (OSI); 
Mieeting 

Pursuant  to  section  10(»M2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice 
is  hereby  given  for  Special  Committee 
162  meeting  to  be  held  March  29-31. 
starting  at  9;30  a.m.  The  meeting  will  be 
held  at  the  Stanford  Telecom  (STELh 
Steve  VanTrees,  Phone:  (703)  438-6014. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  summary  of 
the  twentieth  meeting  held  May  12-13. 
1993.  RTCA  Paper  No.  276-93/SC162- 
166  (previously  distributed);  (3)  Reports 
of  Related  Acti\ities  being  conducted  by 
other  organizations:  (5)  Review  and  plan 
the  activity  of  Working  Group  1,  "ATN 
MASPS  &  Router  MOPS.";  (6)  Plan  the 
activity  of  Working  Group  2,  "Rewrite 
DO-205,  Part  1.';  (7)  Review  industry 
systems  management  activity;  (8)  Other 
business;  (9)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  cral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  KTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  February  15, 
1994. 

Note:  The  First  Day.  March  29.  the  SC-162 
plenary  will  meet.  The  following  t*>'o  days, 
March  30-31.  will  be  a  working  session  to 
begin  drafting  the  avionics  router  MOPS.  The 
meeting  will  be  held  at  STEL  for  all  three 
days. 

loyce  J.  Gillen. 

Designated  Officer. 

[FR  Doc  94-4001  Filed  2-22-94;  8:45  am| 
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RTCA,  Inc.,  Special  Committee  135, 
Environmental  Conditions  and  Test 
Procedures  for  Airt>ome  Equipment; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
135  meeting  to  be  held  March  10-11, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW.,  suite 
1020,  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  summary  of  the  twenty- 
flrst  meeting  in  September  1993;  (3) 
Review  changes  proposed  for  Section 
21;  (4)  Review  changes  proposed  for 
Section  20  (SC135  HIRF  WG  and 
EUROCAE  \VG33):  (5)  Review  changes 
proposed  for  Section  22  (AEAL  and 
EUROCAE  WG31):  (6)  Review  changes 
proposed  for  Section  8;  (7)  MOPS/TSO 
Process  and  DO-160;  (8)  Review  changes 
proposed  for  all  other  sections  in 
sequence:  (9)  EEHWG  review  status;  (10) 
Review  milestones  forD-160/ED-14 
revision  "D"  completion;  (11)  Other 
business;  (12)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
pubhc  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  February  15. 
1994. 

Io>ce  J.  Gilkn, 

Designated  Officer 

(FR  Doc.  94^002  Filed  2-22-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Mountain  Loop,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Envinanmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
construction  project  on  Forest  Highway 
7  between  Darrington  and  Silverton, 
otherwise  known  as  Mountain  Loop,  in 
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the  hilount  Baker-Snoqualmie  National 
Fore  ;t,  Snohomish  County,  Washington. 
FOR  I  URTHER  INFORMATION  CONTACT: 
Alia]  I  Stockman,  Environmental 
Engi  leer,  or  Edrie  Vinson, 
Envi  onmental  Specialist,  Federal 
High  way  Administration,  Western 
Fede  -al  Lands  Highway  Division,  610 
East  nfth  Street,  Vancouver, 
Was  lington  98661-3893.  Telephone: 
(206  696-7952. 

SUPF  ^MENTARY  INFORMATION:  The 
FHV  A,  in  cooperation  with  the  U.S. 
Fore  it  Service,  the  Washington  State 
Dep<  rtment  of  Transportation,  and 
Snol  omish  County,  will  prepare  an 
Envi  -onmental  Impact  Statement  on  a 
prop  osal  to  construct  the  Mountain 

Highway,  Forest  Highway  7,  in  the 
Mouht  Baker-Snoqualmie  National 
Fore  it  between  White  Chuck  River,  east 
Di  rrington  to  Barlow  Pass,  which  is 
jf  Silverton.  The  proposed  highway 
would  connect  State  Route  530  with 

Route  92,  completing  a 
recreational  and  scenic  highway  loop 
the  South  Fork  and  the  Sauk 
in  the  Cascade  Range.  The 
prop  osal  would  involve  reconstruction 
existing  unimproved  road  to  two 
lanejpaved  surface.  The  total  length  is 
22.5  km  (14  miles).  The  highway 
IS  cclisidered  necessary  to  accommodate 
recT  ational  traffic  and  a  developing 
tourism  industry.  The  recreational  loop 
to  three  wilderness  areas,  a 
and  Scenic  river,  a  National  Scenic 
,  hiking  trails,  camping  facilities, 
ishing  opportunities.  The  road  is 

lly  open.  Heavy  snows  close  the 
during  most  winters. 
Alternatives  under  construction 
inclfide:  No  action;  road  closure;  build 
sting  alignment;  construct  an 
Creek  bypass;  and  construct  a 
lane  couplet  around  the  Elliot 
slide.  Various  lane  widths  will  be 
zed  with  the  build  alternatives.     ~ 
AJinouncements  describing  the 
pro]  osed  action  and  soliciting 
com  nents  will  be  sent  to  appropriate 
Fedi  ral.  State,  and  local  agencies.  These 
also  be  sent  to  private  organizations 
citizens  who  have  previously 

,  or  are  known  to  have  interest 
is  proposal.  Public  scoping 

will  be  held  in  Granite  Falls, 
ington,  and  a  location  between 
Lyn  vood  and  Everett.  Public  notices 
be  given  on  the  dates,  times,  and 

of  all  the  meetings. 
is  important  that  the  full  range  of 
related  to  this  proposed  action  be 
ide4tified,  all  reasonable  alternatives  be 
dered,  and  significant  impacts  be 
ughly  analyzed.  To  ensure  this, 
consents  and  suggestions  are  invited 
all  interested  parties.  Comments, 
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suggestions,  and/or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  at 
the  address  and  phone  number  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  11, 1994. 
James  N.  Hall, 

Division  Engineer,  Vancouver,  Washington. 
|FR  Doc.  94-4027  Filed  2-22-94:  8:45  ami 
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Environmental  Impact  Statement: 
Entrance  to  Aspen,  State  Highway  82, 
Pitiun  County,  CO 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
transportation  improvements  in  Pitkin 
County,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ronald  A.  Speral,  Design/ 
Environmental  Coordinator,  FHWA 
Colorado  Division,  555  Zang  Street, 
room  250,  Lakewood,  CO  80228, 
Telephone:  (303)  969-6730,  ext.  368. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Colorado  Department  of  Transportation. 
Pitkin  County,  the  City  of  Aspen,  and 
Tovra  of  Snowmass  Village,  will  prepare 
draft  and  final  environmental  impact 
statements  for  transportation 
improvements  for  the  area  of  S.H.  82 
known  locally  as  the  "Entrance  To 
Aspen",  including  potential  transit 
improvements  to  Snowmass  Village. 
The  proposed  improvements  involve  the 
S.H.  82  corridor  from  about  MP  38.80 
(Tiehack  Ski  area)  to  MP  42.00  (7th  and 
Main  Street),  a  distance  of 
approximately  3.20  miles. 

Transportation  improvements  to  the 
area  are  considered  necessary  to  provide 
for  the  existing  and  future  travel 
demand.  Also,  included  in  this  proposal 
is  a  transit/multi-modal  center  located 
between  Brush  Creek  and  Aspen  and 
fixed  guideway  alternatives. 
Alternatives  under  consideration 
include:  The  Do-Nothing  alternative: 
Improving  the  existing  highway; 
Upgrading  the  highway  with  additional 
lanes  in  either  the  existing  location  or 
new  alignments:  fixed  guideway:  transit 
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enhancements  and'or  a  combination  of 
several  modes/types. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  during  the 
development  of  the  draft  and  final  EIS. 
In  addition,  a  public  hearing  will  be 
held  after  the  draft  EIS  is  issued  for 
public  comment.  Public  notices  will 
give  the  time  and  place  of  the  scheduled 
meetings  and  hearings.  A  formd 
scoping  meeting  will  also  be  held  to 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addres.sed  and  all  significant  issues  are 
identified.  Comments  and  suggestions 
are  invited  from  all  interestedparties. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
FHWA  at  the  address  provided  above. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Transportation 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  14. 1994. 

Ronald  A.  Speral. 

Design/Environmental  Coordinator, 
Lakewood. 

IFR  Doc.  94-4025  Filed  2-22-94;  8:45  amj 

BiLUNO  OOOe  4nO-Sl-M 


National  Highway  Trafffc  Safety 
Administration 

Annual  List  of  Nonconforming 
Vehicles  Determined  To  Be  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Annual  list  of  nonconforming 
vehicles  determined  to  be  eligible  for 
importation. 


SUMMARY:  This  notice  lists  all  vehicles 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  that  have  been 
determined,  as  of  December  31, 1993,  to 
be  eligible  for  importation  into  the 
United  States. 


FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION:  Under 
section  108{c)(3)(A)(i)  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
(15  U.S.Q  1381  et  seq.)  (the  Act),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  on  and  after 
January  31.  1990.  unless  the  Secretary  of 
Transportation  has  determined  that  the 
motor  vehicle  is  substantially  similar  to 
a  motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  section 
114  of  the  Act,  and  of  the  same  model 
year  as  the  model  of  the  motor  vehicle 
to  be  compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
vehicle,  a  vehicle  that  does  not  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  may  be  admitted  into 
the  United  States  if  the  Secretary 
determines  that  the  safety  features  of  the 
vehicle  comply  with,  or  are  capable  of 
being  modified  to  comply  with,  those 
standards  based  on  destructive  test  data 
or  such  other  evidence  that  the 
Secretary  determines  to  be  adequate. 

Section  108(c)(3)(C)(i)  of  the  Act,  15 
U.S.C  1397(c)(3KC)(i),  authorizes  the 
Secretary  of  Transportation  to  make 
import  eligibility  determinations  "(I)  on 
the  petition  of  any  registered  importer 
or  any  manufacturer,  or  (II)  on  the 
Secretary's  own  initiative."  The 
Secretary's  authority  to  make  these 
determinations  has  been  delegated  to 
the  Administrator  of  NHTSA  under  49 
CFR  1.50(a).  The  Administrator 
redelegated  to  the  Associate 
Administrator  for  Enforcement  the 
authority  to  grant  or  deny  petitions  for 
import  eligibility  determinations 
submitted  by  motor  vehicle 
manufacturers  and  registered  importers 
(49  CFR  501.8(g)(3)).  Thus  far,  a  number 
of  import  eligibility  determinations  have 
been  made  on  the  Administrator's  own 
initiative,  and  the  Associate 
Administrator  has  granted  many 
petitions  for  such  determinations 
submitted  by  registered  importers. 

Section  l08(c)(3)(C)(iv)  of  the  Act.  15 
U.S.C  1397(c)(3)(C){iv).  requires  the 


annual  publication  in  the  Federal 
Register  of  a  Hst  of  all  such 
determinations.  That  list  is  set  forth  in 
Annex  A  and  is  current  as  of  December 
31. 1993. 

Each  vehicle  on  the  list  is  preceded  by 
a  vehicle  eligibility  number.  The 
importer  of  a  vehicle  admissible  under 
any  eligibihty  determination  must  write 
that  number  on  the  Form  HS-7 
accompanying  entry  to  indicate  that  the 
vehicle  is  eligible  for  importation. 
"VSA"  eligibility  numbers  are  assigned 
to  all  vehicles  that  are  determined  to  be 
eligible  for  importation  on  the  initiative 
of  the  Administrator.  "VSP"  eligibility 
numbers  are  assigned  to  vehicles  that 
are  determined  to  be  eligible  under 
section  108(c)(3)(C)(i)(I)  of  the  Act. 
based  on  a  petition  from  a  manufacturer 
or  registered  importer  which  establishes 
that  a  substantially  similar  U.S.-certified 
vehicle  exists.  "VCP"  eligibility 
numbers  are  assigned  to  vehicles  that 
are  determined  to  be  eligible  under 
section  108(c){3)(C)(iKU)  of  the  Act. 
based  on  a  petition  from  a  manufacturer 
or  registered  importer  which  establishes 
that  the  vehicle  has  safety  features  that 
comply  with,  or  are  capable  of  being 
modified  to  comply  with,  ail  applicable 
Federal  motor  vehicle  safety  standards. 
Vehicles  for  which  eUgibility 
determinations  have  been  made  are 
listed  in  Annex  A  alphabetically  by 
make.  Eligible  models  within  each  make 
are  hsted  numerically  by  "VSA," 
"VSP."  or  "VCP"  number. 

Section  108(i)  of  the  Act.  15  U.S.C 

1397(i),  provides  that  "any  motor 
vehicle  that  is  25  or  more  years  old"  is 
not  subject  to  the  Act's  importation 
restrictions.  Such  vehicles  may 
therefore  be  imported  into  the  United 
States  without  regard  to  their 
compliance  with  applicable  Federal 
motor  vehicle  safe^  standards.  Since 
the  importation  of  a  vehicle  more  than 
25  years  old  is  not  conditioned  on  the 
existence  of  an  eligibility  determination. 
NHTSA  has  amended  its  eligibility 
determinations  so  that  they  no  longer 
apply  to  such  vehicles. 

Authority:  15  U.S.C  l397(cK3)(CMlv);  49 
CFR  593.8;  delegations  of  authority  at  49  CFR 
1.  SO  and  501.8. 

Issued  on:  February  IS.  1994. 
William  A.  Boehly. 
Associate  Administrator  for  Enforcement. 


Annex  A.— Vehicles  Certified  by  Their  Original  Manufacturer  as  Complying  WfTM  Au  Applicable  Canadian 

Motor  Vehicle  Safety  Standards 


VSA» 


t 


(a)  A»  passenger  care  less  than  25  years  oW  that  vweremanulactuied  before  September  1  1989- 

(b)  A»pas8«nger  care  manutoctured  on  or  after  Septeniber  1,  1889.  and  betor*  September  1.  l«96.  which 

mate  rwtraml  system  thai  oompltes  with  Federal  Motor  Vehicle  Safety  Standwd  (FMVSS)  Na  208; 


are  Aquipped  with  an  auto- 
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Annex  A.— Vehicles  Certified  by  Their  0 

Motor  Ve 

uGiNAL  Manufacturer  as  Complying  With  All  Applicable  Canadian 
<iCLE  Safety  Standards— Continued 

(c)  All  multipurpose  passenger  vehicles,  taick 

(d)  AN  multipurpose  passenger  vehicles.  tru<^ 
turer  to  comply  v*fith  the  requirements  of  Fl 
tured  for  sale  in  the  United  States;  and 

(e)  All  trailers  and  motorcycles  less  than  25  y 

,  and  tKJses  less  than  25  years  old  that  were  manutactured  before  September  1 ,  1991 ; 

s,  and  buses  manufactured  on  and  after  September  1,  1991,  by  their  original  manufac-             j 

IVSS  No.  202  and  208  to  which  they  would  have  been  subject  had  they  been  manufac- 

arsokJ. 

Vehicles  Manufac 

URED  FOR  Other  Than  the  Canadian  Market 

Model  type 

Model  year                       d 

Acura 

VSP  No. 
51 

Legend 

^ 

1988.                  .                         1 

AHa  Romeo 

VSP  No. 
44 

Spkjer 

1972. 

^ 

BMW 

VSA  No. 
2 

1600 

, 

1969  through  1971. 

1969  through  1976. 

1969. 

1969  through  1970. 

1969  through  1971. 

1970  through  1976. 
1970  through  1971. 
1971. 

1972  through  1974. 

1972. 

1972  through  1974. 

1974. 

1975. 

1975  through  1978. 

1976  through  1985. 
1977. 

1977  through  1984. 

1977  through  1984. 
1979  through  1984. 

1982  through  1988. 

1983  through  1984.                     * 
1981  through  1989. 

1984  through  1987. 

1985  through  1989. 

1985  through  1986. 

1979  through  1989. 

1980  through  1989. 

1986  through  1987. 
1985  thrxHjgh  1989. 

1987  through  1989. 

1987  through  1988. 

1988  through  1989. 
1988. 

1988  through  1989. 

1978  through  1982. 
1978  through  1985. 

1978  through  1983. 

1979  through  1982. 

1977  through  1985. 

1978  through  1980. 

1980  through  1984. 
1980  through  1986. 
1969  through  1989. 

3 

2002  

4 

2000  and  2000A „ 

5 

2500  and  2500A .„,...„ 

6 

2800  and  2800A 

7 

2002A : 

8 

2800CS  and  2800CSA 

9 

2.8  and  2.8A  Bavaria 

10 
11 
12 
13 

2002TM 

3.0  and  3.0A  Bavaria 

3.0CSi  and  3.0CSiA „ 

3.0S  and  3.0SA 

■>•»•••...•.•••..•••.••••......»«..•..•.••••...••••••.•.....,•...„•.•..•.••..•....•.,..••...„.„, 

14 
15 
16 
17 

3.0St  and  3.0SiA  . „ 

530i  and  530IA  ...„ 

320.  320i.  and  320iA 

630CSi  630CSiA 

.^••.•...•..•....•••......M............,».........„..»..,.,*.„„,.....„.,„...„..M.....^,... 

18 
19 

633CSi  and  633CSiA 

733i  and  733iA  

........ ,„ . :,. ,.„ 

20 

528i  and  528iA „ 

21 

528e  and  528eA 

22 

533i  and  533iA „ 

23 

318i  and  318IA 

24 

325e  and  325eA 

25 

535i  and  535iA 

■ 

26 
27 

524tdA  „ ; 

635.  635CSi.  and  635CSIA 

735,  735i,  and  735«A 

. — 

28 

29 
30 

L7 

325.  325i.  325iA.  and  325E  

• — •- • — .- — • 

31 

325  is  and  3?5isA  . 

M6  

325»X  and  325iXA  

32 
33 

• • 

34 

M5  

35 

M3  „ 

"""**' "* 

66 
67 
68 
69 
70 
71 
72 
73 

316  „ .... 

323* 

520  and  520i  . 

525  and  525i  ...; 

728  and  728i  „ „ 

730. 730i.  and  730iA  ..... 

732i . 

745i. ..„ 

....•.•...•........•„.,.. •...».•.»»•..••.... ..<...... ••• .— ..» .»••••••••••••• 

78 

AB  Other  models  except  ttiose  in  tt)e  Ml  an 

Z1  series „ 

BMW 

VSP  No. 
4 

618i.... 

(■                         ■  ■  ■           ...«...........—...........».„. —    ._.. 

1986. 

ices                   ttb73 

VEHICLES  Manufactured  for  Other  Than  the  Canadian  MARKET-Continued 

. 

Model  type 

Model  year 

5 
6 
9 

10 
14 
15 
24 
25 
32 
41 
46 
55 

525i 

730iA  „ "" ■ 

1989. 
1988. 
1989. 
1991 

520IA  „ *                   — 

850i ■ " 

70Q;                                                    '                                           ••••■••.".•...—•.•."••-..•....,•.„ ..-.*.-•«..,,...„.. 

7284  „„.i .....— ~. 

625CSi ,. , " - 

Tim                                                                           ••.••......-..... , ^ .......•..••—.-•..—.««..«-,.,.,.,...„. 

1986. 
1981 

730l  ..«™™»..... 

316  " — 

1991. 

628CSi •■••" • 

1986. 

750iL • 

1980. 
1993. 

OiOl  --.-«..««.«.. 

1991 

850i *     ■       ' 

1993. 

BMW  Motorcycle 

VSP  No. 
30 

R75/6 

1974. 

Bristol  Bus 

VCP  No. 
4 

VRT  Bus— Double  Decker  

1977. 

Citroen 

VCP  No. 
1 

XM  

1990  through  1992. 

Honda  Motorcycle 

p ■ — 

VSP  No. 
34 

VFR750  „ 

1990. 

Ferrari 

VSA  No. 
36 
37 
37 

38 
39 
74 
76 

308  (all  models) 

328  GTS 

328  (all  other  models)  „ ** 

GTO 

1974  through  1985. 
1985  through  1989. 
1985  and  1988  through 

1989. 
198S 

Testarossa " 

Mondial  (all  models) „„                                                         "                      " — 

208. 208  Turbo  (all  models) 

1987  through  1989. 
1980  through  1989. 
1974  through  1968. 

Jaguar 

VSA  No. 
40 
41 

XJS 

XJ6 „ '."Z"Z'"'Z • 

1980  through  1987. 
1970  through  1986. 

Jaguar 

VSP  No. 
47 

XJ5 ; 

1987. 

— 1 

Jaguar  Daimler 

VSP  No. 
12 

LirtxHJSine 

1985. 

_ L 

Laverda  Motorcycle 

VSP  No. 
37 

1000  „.... 

1975. 

■■ . L 

Mazda 

VSA  No. 
42 

RX7  

1978  throuoh  1981 

6674 
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M  KM  type 


VSA  No. 
43 
43 
43 
43 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
45 
45 
45 
45 
45 
45 
45 
46 
46 
46 
47 
47 
47 
47 
48 
48 
48 
49 
49- 
49 
49 
49 
49 
49 
49 
49 
50 
50 
50 
50 
50 
51 
51 
51 
51 
51 
51 
51 
51 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 


600 

600  Long  4dr .. 
600  Landaulet 
600  Long  6dr .. 

280  SLC 

350  SLC 

450  SLC 

380  SLC 

500  SLC  - 

300  SL  _ „. 

280  SL 

350  SL  „.„ 

450  SL 

380  SL 

500  SL _.., 

420  SL  — 

560  SL 

280  S 

280  SE  

280  SEL  

280  SE  (3.5) .... 
280  SEL  (3.5)  .. 
280  SE  (4.5)  .... 
280  SEL  (4.5) .. 

300  SEL  

300  SEL  (6.3)  .. 
300  SEL  (4.5)  .. 
280S  E  Coupe 
280  SE  Conv.  .. 
280SE35CP 
280  SE  3.5  Cv 

230  SL -.... 

250  SL 

280  SL 

230.6  ...... 

250  

250  

250  CE  

250  C 

280  _.... 

280  E 

280  CE  

280  C  

200  „ 

230.4  

220  D  

240  D  (3.0) 

240  D  

280  S .._ 

280  SE  ..„. 

280  SEL  

350  SE  

350  SEL  _. 

450  SE  

450  SEL  

450  SEL  (6.9) 

200  

230  

250 

280  .„. 

280  E ;.„. 

230  C  

280  C  

280  CE  ......... 

230  T „._. 

280  TE  _. 

200  D  

240  D  

300  D  

300  D  

300  CO — 


Model  ID 


Model  year 


Mercedes  Benz 


100.012 

100.014 

100.015 

100.016 

107.022 

107.023 

107.024 

107.025 

107.026 

107.041 

107.042 

107.043 

107.044 

107.045 

107.046 

107.047 

107.048 

108.016 

108.018 

108.019 

108.057 

108.056 

108.067 

108.068 

109.016 

109.018 

109.057 

111.024 

111i)25 

111.026 

111.026 

113.042 

113.043 

113.044 

114.015 

114.010 

114.011 

114.022 

114.023 

114.060 

114.062 

114.072 

114.073 

115.015 

115.017 

115.110 

115.114 

115.117 

116.020 

116.024 

116.025 

116.028 

116.029 

116.032 

116.033 

116.036 

123.020 

123.023 

123.026 

123.030 

123.033 

123.043 

123.050 

123.053 

123.083 

123.093 

123.120 

123.123 

123130 

123133 

123.150 


1969  through  1981. 
1969  through  1981. 
1969  through  1981. 
1969  through  1981. 

1975  through  1981. 

1972  through  1979. 

1973  through  1989. 
1981  through  1989. 
1978  through  1981. 
1986  through  1988. 
1969  through  1985. 

1971  through  1978. 

1972  through  1989. 
1980  through  1989. 
1980  through  1989. 
1986. 

1986  through  1989. 
1969  through  1972. 
1969  through  1972. 

1969  through  1972. 

1970  through  1973. 
1972  through  1973. 

1970  through  1972. 
1972. 

1969  through  1972. 

1969  through  1972. 

1972. 

1969  through  1971. 

1969  through  1971. 

1971. 

1971. 

1969  through  1971. 

1969  through  1971. 

1969  through  1971. 

1969  through  1976. 

1969  through  1976. 

1971  through  1976. 

1970  through  1976. 
1970  through  1976. 

1972  through  1976. 
1972  through  1976. 
1972  through  1976. 

1972  through  1976. 
1976. 

1974  through  1976. 
1969  through  1976. 
1974  through  1976. 
1974  through  1976. 

1973  through  1980. 
1972  through  1988. 
1972  through  1980. 
1973.  through  1980. 
1972  through  1980. 
1972  through  1980. 
1972  through  1988. 
1972  through  1988. 

1976  through  1980. 
1976  through  1985. 
1976  through  1985. 
1976  through  1985. 

1976  through  1985. 
1978  through  1980. 

1977  through  1980. 
1977  through  1985. 
1977  through  1985. 
1977  through  1965. 
1980  through  1982. 
1977  through  1965. 

1976  through  1985. 

1977  through  1965. 

1978  through  1985. 
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52 
52 
52 
52 
52 
52 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
54 
54 
54 
54 
54 
54 
54 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
77 


Model  type 


240  TD 
300  TD 

200  

230  E  ... 


230  CE  

230  TE  

280  S 

280  SE  

280  SEL  .... 

300  SE  

300  SEL  .... 

380  SE  

380  SEL  .... 

420  SE  

420  SEL  .... 

500  SE  

500  SEL  .... 
560  SEL  .... 

380  SE  

500  SEC  .... 
560  SEC  .... 

300  SD  

190  

190  E  (2.3) 
190  E 


190  E  (2^6)  ... 
190  E  2.3  16 
190  D  (2.2)  ... 

190  D  

200  

230  E 

260  E 


300  E 

300  CE  

230  TE 

300  TE  

300  D  

300  D  TurtX) 

300  TD  TurtJO 

All  Other  models  except  Model 
wagon,"  or  "ambularKe."  


ID  114  and  115  with  sales  designations  "long,"  "station 


Model  ID 


Mercedes  Benz 


VSP  No. 
1 
2 
3 
7 
11 
17 
18 
19 
20 
21 
22 
23 
26 
27 
28 
31 
33 
35 
36 
38 
40 
45 
48 
50 
54 


230  E  .... 
230  TE  . 
200  TE  . 
300SL  ... 

200E  

200D 

260SE  .. 

230E  

230E  

300SEL 

190E 

500SEL 
500SE  .. 
600SEL 
260SE  .. 

250C 

500SL  ... 
500SE  .. 
300SEL 

250C 

300TE  ... 

190E  

420SEL 
500SE  .. 
300SL  ... 


123.183 
123.193 
123.220 
123.223 
123J243 
123283 
126.021 
126.022 
126.023 
126.024 
126.025 
126.032 
126.033 
126.034 
126.035 
126.036 
126.037 
126.039 
126.043 
126.044 
126.045 
126.120 
201.022 
201.024 
201.028 
201.029 
201.034 
201.122 
201.126 
124.020 
124.023 
124.026 
124.030 
124.050 
124.083 
124.090 
124.130 
124.133 
124.193 


Model  year 


1977  through  1985. 
1977  through  1985. 

1979  through  1985. 
1977  through  1985. 

1980  through  1984. 
1977  through  1985. 
1980  through  1983. 
T980  through  1985. 
1980  through  1985. 

1985  through  1989. 

1986  through  1989. 

1979  through  1989. 

1980  through  1989. 

1985  through  1989. 

1986  through  1989. 
1980  through  1986. 

1980  through  1989. 
1986  through  1989. 

1982  through  1989. 

1981  through  1989. 
1986  through  1989. 
1981  through  1989. 
1984. 

1983  through  1989. 
1986  through  1989. 
1986  through  1989. 

1984  through  1989. 
1984  through  1989. 

1984  through  1989. 
1985. 

1985  through  1987. 
1985  through  1989. 

1985  through  1989. 
1988  through  1989. 
1985. 

1986  through  1989. 
1985  and  1986. 

1985  through  1989. 

1986  through  1989. 

1969  through  1989. 


124.023 
124.083 
124.081 
107.041 
124.021 
124.120 
126.020 
124.023 
124.023 
126.025 
201.024 
129.066 
140.050 
140.057 
126.020 
114.021 
129.066 
126.036 
109.056 
114.021 
124.090 
201.024 
126.035 
140.050 
129.006 


1988. 
1989. 
1989. 
1989. 
1989. 
1986. 
1986. 
1990. 
1989. 
1990. 
1990. 
1989. 
1991. 
1992. 
1969. 
1970. 
1991. 
1988. 
1970. 
1969. 
1990. 
1991. 
1990. 
1992. 
1992. 
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Mxleitype 


VCPNo. 


300GE 


VSPNo. 
B 
13 


GatamVX  ... 
GaiantSUP 


VSANo. 
75 
75 


Zand280Z 

Faiflady  and  FaHlady  Z 


VSA  No. 
56 
56 
56 
56 
56 
57 
57 
57 
58 
59 
59 
59 
60 
60 
60 
60 
61 
61 
61 
79 


911  Coupe 

91 1  Targa 

911  Turtx)  ... „ „.. 

911  Cabriolet 

91 1  Carrera . ... 

912  Coupe 

912  Targa 

912  Karmann 

91 4 

924  Coupe 

924  Turtx)  Coupe „.. 

924  S  ._ 

928  Coupe ;....: 

928  S  Coupe 

928  S4  ._ 

928  GT  _ 

944  Coupe  .._ 

944  Turbo  Coupe 

944  S  Coupe 

All  other  rnodels  except  Model  959 


VSPNo. 
29 


911  C4 


VSA  No. 
62 


Silver  Shadow 


VSPNo. 
16 


Bentiey 


VSANo. 
63 
64 
65 


Camry  . 
Celica  . 
Corolla 


VSPNo. 
39 


Camry 


Model  ID 


Model  year 


Mercedes-Benz 


463.228  I  1993. 


Model  type 


Model  year 


Mitsubishi 


1989. 
1989. 


Nissan 


1973  through  1981. 
1975  through  1979. 


Porsche 


1969  through  1989. 
1969  through  1989. 
1976  through  1989. 

1984  through  1989. 
1972  through  1989. 
1969  through  1969. 
1969  through  1969. 

1969  through  1969. 

1970  through  1976. 
1976  through  1989. 
1979  through  1989. 
1987  tfvough  1989. 
1976  through  1989. 
1983  through  1989. 
1979  through  1989. 
1979  through  1989. 
1982  through  1989. 

1985  through  1989. 
1987  through  1989. 
1969  through  1989. 


Porsche 


1990. 


Rolls  Royce 


1970  through  1979. 


RoNs  Royoe 


1989. 


Toyota 


1987  through  1988. 
1987  through  1988. 
1987  through  1988. 


Toyota 


1989. 


Mode)  type 

*  ^3TT^     1     l-<IOl 

ices                      BB77 
Model  year 

.  Volkswagen 

VSANo. 
42 

SCJfOCCO 

- - _ 

1986. 

■                                   1 

VoHrswagen 

VSP  No. 
49 

911  "Eeetie" 

1969. 

Votvo 

- 

VSP  No. 
43 

262C 

1981 

IFR  D«K.  9-f-3941  Fried  2-22-94;  8;45  ami 

SK.LIM3  COOC  4eiO-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-17;  OTS  Na  02811] 

The  Long  island  Savings  Bank,  FSB, 
Mefvilie,  NY;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
February  14. 1994.  the  Deputy  Assistant 
Director.  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  detegated 
Buthority,  approved  the  application  of 
The  Long  Island  Savings  Bank,  FSB, 
Melville,  New  York,  conwrt  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street  N\V.,  Washington,  DC  20552,  and 
the  Northeast  Regional  Office.  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor.  Jersey  Citv.  New  Jersey 
C7302. 

Dated:  Feh-^ary  16.  \Sii,A. 

By  the  Office  of  Thrift  Supervision. 
Klmberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  94-3973  Filed  2-22-94;  8:45  am) 

BrLLMG  CODE  t720-01-M 


[AC-IS;  OTS  No.  00013] 

Perpetual  Savings  Bank,  FSB,  Cedar 
Rapids,  lA;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
February  10. 1994.  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Perpetual  Savings  Bank,  F^B,  Cedar 
Rapids,  Iowa,  convert  to  the  stock  form 


of  organization.  Copies  of  the 
application  are  available  for  inspection 
ut  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street  NW..  Washington,  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600.  Irving, 
Texas  75039. 

Dated;  February  16. 1994. 

By  the  Office  of  Thrift  Supprvision. 
Kimberfy  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-3971  Filed  2-22-94;  8:45  amj 

BILUNO  COOC  S720-0t-M 


IA€^16;  OTS  Na  03384] 

Prtr>ceton  Federal  Savings  A  Loan 
Association,  Princeton,  KY;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
February  10. 1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Princeton  Federal  Savings  and  Loan 
Association.  Princeton,  Kentucky, 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office.  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
suite  800.  Chicago,  Illinois  60601-4360. 

Dated:  February  16, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  .M.  White, 
Corporate  Technician. 
IFR  Doc.  94-3972  Filed  2-22-94;  «:45  ami 
Btuma  COM  9Tt»-o^-m 


[AC-14:  OTS  Ho.  01386] 

Southern  Missouri  Savings  Bank, 
Poplar  Bluff.  MO;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
February  10.  1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Southern  Missouri  Savings  Bank,  Poplar 
31ufT.  Missouri;  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW.,  Washington,  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving, 
Texas  75039.   . 

Dated;  February  16. 1994. 

By  the  Office  of  Thrift  Supervisloiv. 
Kimberly  M.  Whita, 
Corporate  Technician. 
IFR  Doc.  94-3970  Filed  2-22-94;  8:45  ainl 

BtLLMQ  COOC  C720-OMM 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records— Means  Test  Verification 
Records— VA  (89VA161) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  The  Privacy  Act  of  1974  (3 
U.S.C  552a(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  the  systems  of  records.  Accordingly, 
the  Departmeat  of  Veterans  Affairs  (VA) 
published  a  notice  of  its  inventory  of 
personal  records  on  September  27, 1977 
(42  FR  49726).  Notice  is  hereby  given 
that  VA  is  adding  a  new  system  of 
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records  entitled  "Means  Test 
Verification  Records"  (89VA161). 
DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  routine  uses 
in  this  new  system  of  records.  All 
relevant  materials  received  before 
March  25, 1994,  will  be  considered.  All 
written  comments  received  will  be 
available  for  public  inspection  in  Room 
170  of  the  address  given  below  between 
Monday  through  Friday  (except 
holidays)  imtil  April  4, 1994. 

If  no  public  comment  is  received 
during  the  30<lay  review  period 
allowed  for  public  comment  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  routine  uses  are 
effective  March  25, 1994. 
ADDRESSES:  Written  comments 
concerning  the  proposed  routine  uses 
may  be  mailed  to  the  Secretary, 
Department  of  Veterans  Affairs  (271A), 
810  Vermont  Avenue  NW,  Washington, 
DC  20420. 

FOR  FURTHER  INFORmUTION  CONTACT: 
Ceha  Winter,  Program  Analyst,  Income 
Verification  Match  Program  (161B/IVM). 
Veterans  Health  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington.  EX: 
20420.  (202)  535-7437. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  99-272,  the  Veterans  Health  Care 
Amendments  of  1986,  as  amended  by 
Public  Law  100-322,  established  two 
categories  of  ehgibiUty  for  VA  health 
care:  "mandatory  and  discretionary."  In 
order  to  determine  the  category 
assignment  of  nonservice-connected 
veterans,  new  eligibility  assessment 
procedures,  including  the  means  test, 
were  developed.  The  means  tested  is 
based  on  income  information  provided 
by  the  nonservice-connected  veteran.  It 
was  developed  to  ensure  that  the  most 
needy  nonservice-connected  veterans 
would  be  placed  in  the  mandatory  care 
category  based  on  limited  family 
income.  The  law  provided  VA  no 
legislative  authority  to  verify  the  self- 
reported  income. 

In  November  1990.  Public  Law  101- 
508.  the  Omnibus  Budget  Reconciliation 
Act  (OBRA).  provided  VA  the  authority 
to  verify  income  data  reported  to  VA  by 
nonservice-connected  veterans  with 
income  records  obtained  from  the 
Internal  Revenue  Ser\'ice  (IRS)  and  the 
Social  Security  Administration  (SSA). 
Section  602.  Publii  Law  102-568 
extended  VA's  matching  authority 
through  September  1997.  The  law  has 
three  requirements  for  VA:  (1) 
Notification  to  veterans  that  means  test 
financial  information  report  to  VA  is 
subject  to  verification  with  IRS  and  SSA 
records;  (2)  No  steps  may  be  taken  to 
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termi  late.  deny,  suspend,  or  reduce  any 
benei  t  or  service  until  appropriate  steps 
have  leen  taken  to  independently  verify 
the  in  brmation  received;  and  (3) 
Devel  spment  and  implementation  of  a 
VA  in  come  verification  matching 
progri  im  be  funded  from  the  VA 
Comp  ansation  and  Pension 
appro  mation. 

Th«  Income  Verification  Match  (IVM) 
Cente  r  was  developed  to  conduct  and 
admii  lister  the  computer  matching  of 
Veten  ins  Health  Adrninistration  income 
data  t  rith  IRS  and  SSA  income  records. 
Due  t  >  stringent  IRS  security  regulations 
and  c  )des.  the  process  of  matching  the 
incon  e  of  the  veteran  will  be 
accor  iplished  through  a  stand-alone 
auton  ated  data  processing  program 
with  '  erification  activities  centralized  at 
the  I\  M  Center.  The  IVM  Center  is 
locate  d  in  Decatur,  Georgia. 

Ma  ching  agreements  have  been 
estab  ished  between  the  Veterans  Health 
Admi  listration  and  the  IRS  and  SSA  for 
verify  ing  income  of  nonservice- 
connc  cted  veterans  for  appropriate 
years,  The  IVM  Program  will  adhere  to 
requii  e  VA  security  and  reporting 
requii  ements  in  accordance  with  Title 
38,  C<  de  of  Federal  Regulations,  and 
other  ='ederal  regulations,  as  well  as  5 
U.S.C  552a,  the  Privacy  Act,  and  26 
U.S.C  6103.  the  Internal  Revenue  Code. 
This  1  ew  system  of  records  is  being 
establ  ished  for  IVM  records  to  identify 
the  ty  >es  of  information  being  extracted 
and  u  ilized  for  IVM  and  means  tested 
verifi(  ation.  how  the  data  will  be  used 
and  t(  describe  he  limited  access  to  this 
data. 

App  roved;  February  8, 1994. 
Jesse  1  rown. 

Secret  \ry  of  Veterans  Affairs. 

89VA1B1 
SYSTEI I  NAME: 

Mei  ns  Test  Verification  Records — VA. 

SYSTEI  I  LOCATION: 

All  paper  and  electronic  records  are 
maint  lined  at  the  Income  Verification 
Matcl  (rVM)  Center,  1842  Clairmont 
Road,  Decatur,  Georgia  30033. 

CATEa  >RIES  Of  INDIVIOUALS  COVERED  BY  THIS 
SYSTEI  I: 

Noi  service-connected  veterans  who 
have  (  pplied  for  health  care  services 
•undei  Title  38,  United  States  Code, 
Chapl  iT  17,  and  in  certain  cases, 
meml  ers  of  their  immediate  families. 

CATEO  mES  OF  RECORDS  IN  THE  SYSTEM: 

Me(  ical  benefit  application  and 
eligib  lity  information  obtained  from  the 
"Pati(  nt  Medical  Record— VA" 
(24  V/  136)  system  of  records. 


Identifying  information  including  name, 
address,  date  of  birth,  social  security 
number,  current  eligibility  category, 
family  information  including  spouse 
and  dependent(s)  name,  address,  social 
security  number;  employment 
information  on  veteran  and  spouse 
including  occupation,  employer(s) 
name(s)  and  address(es);  financial 
information  including  family  income, 
assets,  expenses,  debts;  and  third-party 
health  plan  contract  information 
including  health  insurance  carrier  name 
and  address,  policy  number  and  time 

[>eriod  covered  by  policy;  facility 
ocation(s)  where  treatment  is  provided, 
type  of  treatment  provided,  i.e.. 
inpatient  or  outpatient  and  length  of 
stay  or  number  of  visits.  Documents 
generated  as  a  result  of  income 
verification  by  computer  match  with 
records  from  the  Internal  Revenue 
Service  (IRS)  and  the  Social  Security 
Administration  (SSA)  and  during  the 
notification,  verification  and  due 
process  periods  including  initial 
verification  letters,  income  verification 
forms,  income  difference/final  letters, 
non-receipt/final  letters,  final 
confirmation  letters,  confirmation/due 
process  letters,  non-receipt  confirmation 
letters,  clarification  letters,  and  all 
subpoena  documentation.  All  forms  of 
individual  correspondence  generated 
during  the  process  or  provided  to  the 
rVM  Center  by  match  participants 
including,  but  not  limited  to.  copies  of 
death  certificates,  discharge  certificates. 
DD  214,  Notice  of  Separation,  disability 
award  letters.  Internal  Revenue  Service 
documents  (i.e.,  form  1040's,  W-2's, 
etc.).  State  Welfare  and  Food  Stamp 
applications,  VA  and  other  pension 
applications.  VA  forms  10-10, 
Application  for  Medical  Benefits,  and 
10-lOF,  Financial  Worksheet,  workers 
compensation  forms,  various  annual 
earnings  statements  as  well  as  pay  stubs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38,  United  States  Code,  sections 
501(a);  5317  and  7304. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  26  U.S.C.  6103(p)(4),  i.e., 
the  taxpayer's  identity,  and  the  nature, 
source  and  amount  of  income,  that 
informati6n  cannot  be  disclosed  under  a 
Routine  Use  until  such  information  has 
been  independently  verified  with  the 
individual  to  whom  it  pertains  pursuant 
to  5  U.S.C.  552a(p). 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 
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acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of  and  at  the  written  request  of 
that  individual. 

2.  Disclosure  of  IVM  records,  as 
deemed  necessary  and  proper  to  named 
individuals  serving  as  accredited  service 
organization  representatives  and  other 
individuals  named  as  approved  agents 
or  attorneys  for  a  documented  purpose 
and  period  of  time,  to  aid  beneficiaries 
in  the  preparation  and  presentation  of 
their  cases  during  the  verification  and/ 
or  due  process  procedures  and  in  the 
presentation  and  prosecution  of  claims 
under  laws  administered  by  the 
Department  of  Veterans  Affairs. 

3.  In  the  event  that  informatioD  in  this 
system  of  records  maintained  by  this 
agency  to  carry  out  its  functions, 
indicates  a  suspected  violation  or 
reasonably  imminent  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  a  particular  program  statute, 
or  by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal. 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  th« 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

4.  Relevant  information  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use:  In  the  course  of 
presenting  evidence  to  a  court, 
magistrate  or  administrative  tribunal,  in 
matters  of  guardianship,  inquests  and 
commitments;  to  private  attorneys 
representing  veterans  rated  incompetent 
in  conjunction  with  issuance  of 
Certificates  of  Incompetency;  and  to 
probation  and  parole  officers  in 
connection  with  Court  required  duties. 

5.  Any  information  in  this  system  may 
be  disclosed  to  a  VA  Federal  fiduciary 
or  a  guardian  ad  litem  in  relation  to  his 
or  her  representation  of  a  veteran  only 
to  the  extent  necessary  to  fulfill  the 
duties  of  the  VA  Federal  fiduciary  or  the 
guardian  ad  litem. 

6.  Relevant  information  may  be 
disclosed  to  attorneys,  insurance 
companies,  employers,  third  parties, 
liable  or  potentially  liable  under  health 
plan  contracts,  and  to  courts,  boards,  or 
commissions,  such  disclosures  may  be 
made  only  to  the  extent  necessary  to  aid 
the  Department  of  Veterans  Affairs  in 
the  preparation,  presentation,  and 
prosecution  of  claims  authorized  under 
Federal,  State,  or  local  laws,  and 
regulations  promulgated  thereunder. 

7.  Relevant  information  may  be 
disclosed  to  the  Department  of  Justice 
and  United  States  Attorneys  in  defease 


or  prosecution  of  litigation  involving  the 
United  States,  and  to  Federal  Agencies 
upon  their  request  in  cormection  with 
review  of  administrative  tort  claims 
filed  under  the  Federal  Tort  Claims  Act, 
28  U.S.C  2672. 

8.  Disclosure  may  be  made  to  NARA 
(National  Archives  and  Records 
Administration)  GSA  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C  2904  and  2906. 

9.  Information  in  this  system  of 
records,  may  be  disclosed  for  the 
purposes  identified  below  to  a  third 
party,  except  consumer  reporting 
agencies,  in  connection  with  any 
proceeding  for  the  collection  of  an 
amount  owed  to  the  United  States  by 
virtue  of  a  person's  participation  in  any 
benefit  program  adininistered  by  the 
Department  of  Veterans  Affairs. 
Information  may  be  disclosed  imder  this 
routine  use  only  to  the  extent  that  It  is 
reasonably  necessary  for  the  following 
purposes:  (a)  To  assist  the  VA  in  the 
collection  of  costs  of  services  provided 
individuals  not  entitled  to  sudi 
services;  and  (b)  to  initiate  dvil  or 
criminal  legal  actions  for  collecting 
amounts  owed  to  the  United  States  and/ 
or  for  prosecuting  individuals  who 
willfully  or  fraudulently  obtained  or 
seek  to  obtain  title  38  medical  benefits. 
This  disclosure  is  consistent  with  38 
U.S.C  5701{b)f6). 

10.  The  name  and  address  of  a 
veteran,  other  information  as  is 
reasonably  necessary  to  identify  such 
veteran,  including  personal  information 
obtained  from  other  Federal  agencies 
through  computer  matching  programs, 
and  any  information  concerning  the 
veteran's  indebtedness  to  the  United 
States  by  virtue  of  the  person's 
participation  in  a  benefits  program 
administered  by  the  VA  may  be 
disclosed  to  a  consumer  reporting 
agency  for  purposes  of  assisting  in  the 
collection  of  such  indebtedness, 
provided  that  the  provisions  of  38 
U.S.C  5701(g)(4)  have  been  met. 

11.  For  computer  matching  program 
and  ADP  security  review  purposes, 
record  information  may  be  disclosed  to 
teams  from  other  source  Federal 
agencies  who  are  parties  to  computer 
matching  agreements  involving  the 
information  maintained  in  this  system, 
but  only  to  the  extent  that  the 
information  is  necessary  and  relevant  to 
the  review. 

12.  The  name  and  identifying 
information  on  a  veteran  and/or  spouse 
may  be  provided  to  reported  payers  of . 
earned  and/or  unearned  income  in  order 
to  verify  the  identifier  provided, 
address,  income  paid,  period  of 
employit>ent,  and  healUi  insurance 


information  provicfed  on  the  means  test 
and  to  confirm  income  and 
demographic  data  provided  by  other 
Federal  agencies  during  income 
verification  computer  matching. 

13.  Identifying  information,  mcludlng 
social  security  numbers,  concerning 
veterans,  their  spouses,  and  the 
dependents  of  veterans  may  be 
disclosed  to  other  Federal  agendes  for 
purposes  of  conducting  computer 
matches  to  obtain  valid  identifying, 
demographic  and  income  information  to 
determine  or  verify  eligibility  of  certain 
veterans  who  are  receiving  VA  medical 
care  uiMier  Title  38,  United  States  Code. 

14.  The  name  and  social  seciu'ity 
number  of  a  veteran,  spouse  and 
dependents,  and  other  Identifying 
information  as  is  reasonably  necessary 
may  be  disclosed  to  the  Social  Security 
Administration,  Department  of  Health 
and  Human  Services,  for  the  purpose  of 
conducting  a  computer  match  to  obtain 
information  to  validate  the  social 
security  numbers  maintained  in  VA 
records. 

POUOES  AND  phactkcs  PON  aronNQ, 

RETMCWn,  ACCCaSMO,  NCTMNMQ,  AND 

oisposMQ  OP  PEooww  M 1HK  avsnaK 

sroRAQc: 

Records  (or  information  contained  in 
records)  are  maintained  on  paper 
documents,  and/or  in  an  automated 
imaging  system  database  at  the  Income 
Verification  Match  (IVM)  Center,  1842 
Clairmont  Road,  Decatur,  Georgia 
30033. 

retrkvabsjty: 

IVM  records  are  retrieved  by  the 
names  and  social  security  numbers  or 
other  assigned  identifiers  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEQUAROS: 

1.  Access  to  working  spaces  and 
record  storage  areas  at  the  Income 
Verification  Match  (IVM)  Center  is 
restricted  to  IVM  employees  on  a  "need- 
to-know"  basis.  Strict  control  measures 
are  enforced  to  ensure  that  disclosure  to 
these  individuals  is  also  based  on  this 
same  principle. 

2.  All  means  test  data  downloaded 
from  DHCP  (Decentralized  Hospital 
Computer  Program)  files  as  well  as  all 
incoming  Internal  Revenue  Service  (IRS) 
and  Social  Security  Administration 
(SSA)  tapes  are  received  directly  by  the 
IVM  ADP  Division.  The  IRS  and  SSA 
tapes  are  placed  into  the  IVM  vauh  until 
the  data  is  required  for  matching,  at 
which  time  it  is  loaded  on  the  IVM 
Computer  System.  Once  the  tapes  are 
read-in.  they  are  returned  to  the  vault. 
Federal  tax  data  is  not  co-mlngled  with 
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or  transcribed  into  data  maintained  on 
the  IVM  Computer  System.  The  data 
will  reside  within  its  own  area  of  the 
computer  system.  Federal  tax  data  must 
be  protected  according  to  the  provisions 
of  section  6103(p)  of  the  Internal 
Revenue  Code  (Title  26,  U.S.C).  It  is 
mandatory  that  IVM  employees  review 
the  IRS  security  awareness  tapes  and 
VA  computer  security  tapes  on  a  yearly 
basis. 

3.  The  IVM  Computer  System 
supplies  security  access  levels  for  all 
areas  within  the  IVM  Software  Module. 
Security  access  levels  are  maintained 
not  only  on  the  IRS  and  SSA  data 
elements  themselves,  but  on  initial 
access  to  the  system  (log-on 
procedures),  menu  options  available, 
automatic  shut-down  when  the  system 
has  not  had  a  response  in  a 
predetermined  period  of  time,  etc. 
Access  to  the  computer  system  is 
controlled  by  access  and  verify  codes 
assigned  by  the  IVM  ADP  Security 
Officer.  The  entire  procedure  is  outlined 
in  the  IVM  ADP  Security  Policy. 

4.  The  office  space  occupied  by  the 
rVM  ADP  Division  is  in  a  secured  area 
with  only  one  access  door.  The  door  has 
been  equipped  with  a  punch- 
combination  lock  and  an  electronic  card 
entry  system.  The  card  entry  system  logs 
every  entrance  and  exit  to  the  IVM 
space.^The  entry  system  log  is 
programmed  to  provide  a  screen  display 


of 
as 
acti 


e  n 


V  ell  i 


5j 
be 
IVM 


ployees  located  in  the  lyM  space 
"  as  captiuing  entry  and  exit 

'ity  in  a  report  format  for  any  given 

ad  of  time. 

There  are  no  field  offices  that  will 
i^eiving  tax  return  information  from 


per  ad 


REn  NTION  AND  DISPOSAL: 

Pi  iper  records  and  information  stored 
on « lectronic  storage  media  are 
mai  itained  and  disposed  of  in 
acc(  rdance  with  records  disposition 
autl  ority  approved  by  the  Archivist  of 
the  Jnited  States.  After  the  data  on  each 
IRS  and  SSA  tape  has  been  validated  as 
heir  g  a  true  copy  of  the  original  data, 
the  apes  are  held  in  the  vault  for  thirty 
(30)  days  prior  to  destruction,  either  by 
degi  lussing  or  shredding.  Any  printed 
rep(  rts  will  be  shredded  prior  to 
disf  osal. 

SYS1  EM  MANAGERS(S)  AND  ADDRESS: 

C  ficial  responsible  for  policies  and 
pro  edures:  Director,  Administrative 
Ser  ices  Office  (161),  VA  Central  Office. 
810  Vermont  Avenue,  NW,  Washington. 
DC  >0420.  Officials  maintaining  the 
syst  3m:  Director,  IVM  Center,  1842 
Cla  rmont  Road,  Decatur,  Georgia 
300  >3. 

N0T1  NATION  PROCEDURE 

A  n  individual  who  wishes  to  « 
determine  whether  a  record  is  being 


maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
or  apply  in  person  to  the  IVM  Center. 
All  inquiries  must  reasonably  identify 
the  records  requested.  Inquiries  should 
include  the  individual's  hill  name, 
social  security  number  and  return 
address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of 
IVM  records  may  write  to  the  IVM 
Center. 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

The  patient,  the  patient's  spouse, 
family  members  or  accredited 
representative(s),  and  Mends, 
employers  and  other  payers  of  earned 
income,  financial  institutions  and  other 
payers  of  unearned  income,  other 
Federal  Agencies,  and  the  "Patient 
Medical  Records— VA"  (24  VA  136) 
system  of  records,  Veterans  Benefits 
Administration  Target  System  (BINQ, 
HINa  etc.). 

IFR  Doc.  94-3942  Filed  2-22-94;  8:45  ami 
BIUJNO  CODE  •320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


U.S.  CONSUMER  PRODUCT  SArETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
February  23, 1994. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. 

Date:  February  17, 1994. 
Sheldon  D.  Butts, 
Depu  ty  Secretary. 
[FR  Doc.  94-4157  Filed  2-l»-94;  2:14  pmj 

BtLUtM  COOC  tSSS-OI-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DAJE  AND  TIME:  March  8, 1994,  2:00  P.M. 
(Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street  NW.,  Washington,  DC  20507. 
STATUS:  Part  of  the  Meeting  will  be  open 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Votes. 

2.  Report  to  the  Commission— Office  of 
Equal  Employment  Opportunity. 

3.  Proposed  Enforcement  Guidance  on 
Harris  v.  ForUift  Sys.,  Inc. 

4.  Proposed  Enforcement  Guidance:  Cases 
under  the  Age  Discrimination  in 
Employment  Act  of  1967  (ADEA),  as 
amended.  29  U.S.C  sec.  621  ef  seq.. 
Challenging  Employment  Actions  Taken  on 
the  Basis  of  a  Factor  that  may  be  Empirically 
Correlated  with,  but  not  Directly  Tied  to. 
Age. 

Qosed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations. 


Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  February  18, 1994. 
Frances  M.  Hait, 

Executive  Officer,  Executive  Secretariat. 
(FR  Doc.  94-4158  Filed  2-lft-94;  2:15  pmj 

BILUNO  CODE  67S0-0e-M 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10  a.m.,  Thursday. 

February  17, 1994. 

PLACE:  11th  Floor,  1730  K  Street  NW.. 

Washington.  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§552b(c)(10)J. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  V.  Prabhu  Deshetty, 
Docket  No  KENT  92-549.  (Issues  include 
whether  the  judge  erred  in  finding  that  Mr. 
Deshetty  knowingly  authorized,  ordered,  or 
carried  out  a  violation  of  30  CFR  75.400 
within  the  meaning  of  30  U.S.C  §  820(c).) 

It  was  determined  by  the  Commission  that 
this  item  be  included  on  the  agenda  in  closed 
session  and  that  no  earlier  announcement  of 
the  addition  of  this  matter  to  the  previously 
scheduled  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 

(FR  Doc.  94-4159  Filed  2-18-94;  2:16  pm) 
BILLING  CODE  673S-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday, 
February  28, 1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  two  Federal  Reserve 
Banks'  renovation  projects. 

2.  Proposed  upgrade  of  electrical 
distribution  system  within  the  Federal 
Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  18, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-4214  Filed  2-18-94;  3:28  pm) 

MLUNQ  COOE  «2ie-01-# 


NATIONAL  CREDIT  UNION  ADMMISTRATKM 
TIME  AND  DATE:  3:30  p.m..  Monday, 
February  28, 1994. 

PLACE:  International  Ballroom  Center. 
Washington  Hilton  Hotel.  1919 
Connecticut  Avenue  NW.,  Washington, 
DC  20009,  (202)  483-3000. 
STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Proposed  Rule:  Amendments  to  Section 
701.32,  NCUA's  Rules  and  Regulations, 
Nonmember  Deposits. 

3.  Final  Rule:  Amendments  to  and 
Extension  of  Effective  Date  of  Part  707, 
NCUA's  Rules  and  Regulations.  Truth  in 
Savings. 

4.  Semiannual  Agenda  of  Regulations. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board. 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  94-4225  Filed  2-18-94;  3:47  pmj 
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The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1  p.m.  on  Monday,  March  7, 1994, 
and  at  8:30  a.m.  on  Tuesday.  March  8. 
1994.  in  Washington,  DC.  The  March  7 
meeting,  at  whidb  the  Board  will 
discuss  preparations  for  the  rate  case 
filing  (See  59  FR  7300,  February  14, 
1994)  is  closed  to  the  public. 

The  March  8  meeting  is  open  to  the 
public  and  will  be  held  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza  SW.,  in  the  Benjamin  Franklin 
Room.  The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  for  the  Board,  David  F. 
Harris,  at  (202)  268-4800. 

AGENDA 

Monday  Session 

March  7 — 1  p.m.  (Oosed) 

1.  Consideration  of  Rate  Case  Filing. 
(Messrs.  Riley,  Poiras,  Heselton.  Foucheaux 
and  Mses.  Elcano  and  Somienbei;g) 

Tuesday  Session 

March  8 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
February  7-8, 1994. 

2.  Remarks  of  the  Postmaster  GeneraUChief 
Executive  Officer.  (Marvin  Runyon) 

3.  Report  on  Reduction  in  Theft  of  Credit 
Cards.  (Kenneth  J.  Hunter,  Chief  Postal 
Inspector) 

4.  Briefing  on  Flat  Sorting  Machines. 
(William  J.  Dowling,  Vice  President. 
Engineering] 


5 
1994 
Davii 

Secre  ary. 


Lx. 


[FR 

BiLUNS 


SECU  VHES  AND  EXCHANGE  COMMISSION 

Nc  lice  is  hereby  given,  pursuant  to 
the  F  "ovisions  of  the  Government  in  the 
Suns  line  Act,  Public  Law  94-409,  that 
the  £  Bcurities  and  Exchange 
Com  nission  will  hold  the  following 
meet  ngs  during  the  week  of  February 


21. 
All 


1)94. 


ntative  Agenda  for  the  April  4-5 
meeting  in  Chicago,  Illinois. 
F.Harris, 


94-4150  Filed  2-18-94;  11:54  am) 
CODE  r710-12-M 


open  meeting  will  be  held  on 
Wed|iesday,  February  23, 1994.  at  10 
in  Room  1C30.  Closed  meetings 
ye  held  on  Wednesday,  February 
.  following  the  10  a.m.  open 
and  on  Wednesday,  February 
23,  lp94,  at  4  p.m. 

Cg  Timissioners.  Counsel  to  the 
Com  nissioners.  the  Secretary  to  the 
Com  nission.  and  recording  secretaries 
ittend  the  closed  meetings.  Certain 
staff  Tiembers  who  have  an  interest  in 
r  latters  may  also  be  present. 
General  Counsel  of  the 
Comtnission,  or  his  designee,  has 
ied  that,  in  his  opinion,  one  or 
of  the  exemptions  set  forth  in  5 
;.  552b  (c)(4).  (8).  (9)(A)  and  (10) 
7  CFR  200.402  (a)(4),  (8).  (9)(i)  and 
permit  consideration  of  the 

"  matters  at  a  closed  meeting. 
Cc^missioner  Roberts,  as  duty 
officfr,  voted  to  consider  the  items 

for  the  closed  meeting  in  a  closed 
sessS>n. 


certi 

mon 

U.S 

and 

(10). 

sche  luled  i 


The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
February  23, 1994,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  Albert  Vincent  O'Neal, 
branch  manager  of  the  Fort  Worth,  Texas 
office  of  Dean  Witter  Reynolds,  Inc.,  from  an 
administrative  law  judge's  initial  decision. 
For  further  information,  contact  Richard  E. 
Connor  at  (202)  272-3981. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
February  23, 1994,  following  the  10:00 
a.m.  open  meeting  will  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
February  23, 1994,  at  4:00  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Regulatory  matters  regarding  financial 
institutions. 

Openions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  John 
Ramsay  (202)  272-2100. 

Dated:  February  17, 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-4139  Filed  2-18-94;  11«8  am) 

BILUNG  CODE  801(M>1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  117,  302,  and  355 
[SW  H-f  RL-4792-«] 

Reportable  Quantity  Adjustments 

Correction 

In  proposed  rule  document  93-25930 
beginning  on  page  54836  in  the  issue  of 
Friday.  October  22, 1993.  make  the 
following  corrections: 

1.  On  page  54837,  in  the  2nd  column, 
in  the  1st  partial  paragraph,  in  the  16th 
Hne,  "if  should  read  "is". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  second  line,  "expressed"  should 
read  "expressing". 

3.  On  page  54839.  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  seventh  line,  "  "xylene  '  (mixed)", 

"  should  read  "  "xylene  (mixed)",  ". 

^302.4    [Corrected] 

4.  On  page  54842.  in  Table  302.4,  in 
the  entry  for  Dimethylformamide,  in  the 
last  column  Pounds  (kg),  "(4.45)" 
should  read  "(4.54)". 

5.  On  page  54843,  in  the  first  column 
Hazardous  substance,  the  entry 
"Unlisted  Hazardous  Wastes 
Characteristics."  should  read  "Unlisted 
Hazardous  Wastes  Characteristics:". 

6.  On  page  54844,  in  the  first  column 
Hazardous  substance,  in  the  entry  for 
K090,  in  the  third  line, 
"ferrochromium"  should  read 
"ferrochromiumsilicon". 

7.  On  page  54845,  in  appendix  A  to 
§  302.4,  in  the  second  column 
Hazardous  substance.  "o-Xylene" 
should  appear  beneath  the  entry  for 
Benzene,  o-dimethyl. 

8.  On  page  54846,  in  table  302.4, 
"Antimony  and  Compounds"  should 
read  "ANTIMONY  AND  COMPOUNDS" 
in  the  following  places: 

a.  In  the  first  column  Hazardous 
substance,  in  the  first  entry  where  it 
appears. 


Federal  Register 

Vol.  59,  No.  36 

Wednesday,  February  23,  1994 


b.  In  the  third  column  Regulatory 
synonyms,  in  the  second  entry  where  it 
appears. 

.     9.  On  pages  54846,  54857,  54858,  and 
54861,  "Polychlorinated  Biphenyls" 
should  read  "POLYCHLORINATED 
BIPHENYLS"  each  place  it  appears. 

10.  On  page  54847,  "Arsenic  and 
Compounds"  should  read  "ARSENIC 
AND  COMPOUNDS"  in  the  following 
places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  tnird  column,  in  the  second 
entry  where  it  appears. 

11.  On  page  54848,  "Beryllium  and 
Compounds  '  should  read  "BERYLLIUM 
AND  COMPOUNDS"  in  the  following 
places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  third  column,  in  the  second 
entry  where  it  appears. 

12.  On  the  same  page,  in  the  first 
column,  "Beryllium  and  Compounds" 
should  read  "Beryllium  Compounds"  in 
the  second  entry  where  it  appears. 

13.  On  page  54849.  "Cadmium  and 
Compounds"  should  read  "CADMIUM 
AND  COMPOUNDS"  in  the  following 
places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  third  column,  in  the  second 
entry  where  it  appears. 

14.  On  page  54850,  in  the  first 
column,  "Chromium  and  Compounds" 
should  read  "CHROMIUM  AND 
COMPOUNDS". 

15.  On  the  same  page,  in  the  third 
column,  "Chromiimi  and  Compounds" 
should  read  "Chromiiun  Compounds". 

16.  On  the  same  page,  in  the  same 
column,  "Chromium  Compounds" 
should  read  "CHROMIUM  AND 
COMPOUNDS". 

17.  On  the  same  page,  in  the  first  and 
third  columns,  "Cyanides"  should  read 
"CYANIDES". 

18.  On  the  same  page,  in  the  first 
column,  in  the  entiy  for  Cyclohexane,  in 
the  second  line,  in  the  parenthetical 
expression,  the  asterisk  should  read  "1", 
and  "6"  should  be  inserted  before  "P". 

19.  On  page  54851,  in  the  third 
column,  the  points  should  be  commas 
in  the  following  entries:  3rd,  8th,  9th, 
12th,  13th,  14th,  and  16th. 

20.  On  the  same  page,  in  the  same 
column,  in  the  15th  entry,  "Ethane," 
should  read  "Ethene,".  ■ 

21.  On  the  same  page,  in  the  same 
column,  in  the  17th  entry,  in  the  second 


line,  the  bracket  should  be  an  open 
parenthesis. 

22.  On  page  54852,  in  the  entry  for 
l,3'-Dichloropropene,  in  the  last 
column,  "1000(45.4)"  should  read 
"100(45.4)". 

23.  On  the  same  page,  in  the  entry  for 
3,3'-Dimethoxybenzidine,  in  the  third 
column,  in  the  first  line,  the  plus  sign 
should  be  a  prime  mark. 

24.  On  page  54853.  in  the  entry  for 
Ethylbenzene,  in  the  last  column, 
"1000(45.4)"  should  read  "1000(454)". 

25.  On  page  54854.  in  the  entry  for 
Heptachlor.  in  the  third  column,  in  the 
third  Hne,  insert  a  hyphen  after  "- 
tetrahydro". 

26.  On  the  same  page,  in  the  entries 
for  Hexachlorocyclohexane  and 
Lindane,  in  the  third  column,  in  the  first 
lines,  "y-BHC"  should  read  "yBHC". 

27.  On  the  same  page,  "Lead  and 
Compounds"  should  read  "LEAD  AND 
COMPOUNDS"  in  the  following  places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  third  column,  in  the  second 
entry  where  it  appears. 

28.  On  page  54855,  in  the  entry  for 
Lindane  (all  isomers),  in  the  third 
column,  in  the  fourth  line,  insert  a 
closed  parenthesis  after  "6P". 

29.  On  the  same  page,  "Mercury  and 
Compounds"  should  read  "MERCURY 
AND  COMPOUNDS"  in  the  following 
places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  tnird  colimin,  in  the  second 
entry  where  it  appears. 

30.  On  the  same  page,  in  the  entry  for 
Methane,  bromo,  in  the  third  column,  in 
the  first  line,  "Bromomethane"  was 
misspelled. 

31.  On  the  same  page,  in  the  entry  for 
Methoxychlor,  in  the  third  column,  in 
the  second  line,  remove  the  point. 

32.  On  page  54856.  "Nickel  and 
Compounds"  should  read  "NICKEL 
AND  COMPOUNDS"  in  the  following 
places: 

a.  In  the  first  column,  in  the  first  entry 
where  it  appears. 

b.  In  the  third  column,  in  the  second 
entry  where  it  appears. 

33.  On  page  54857,  in  the  entry  for 
Oxirane,  in  the  third  column,  in  the  first 
line,  remove  the  comma  after  "3"  and 
insert  a  hyphen  in  its  place. 

34.  On  the  same  page,  in  the  1st 
column,  in  the  17th  entry,  in  the  2nd 
line,  "0-(4-nitropheny)"  should  read 
"0-(4-nitrophenyl)". 
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35.  On  page  54858,  in  the  first 
column,  in  the  third  entry,  remove  the 
comma  before  "-dichloro-". 

36.  On  the  same  page,  in  the  entry  for 
Quinone,  in  the  third  column,  in  the 
second  line.  "Cyclochexadiene"  should 
read  "Cyclohexadiene". 

37.  On  the  same  page,  in  the  first 
column,  "Selenium  and  Compounds" 
should  read  "SELENIUM  AND 
CXJMPOUNDS"  in  the  first  entry  where 
it  appears. 

38.  On  page  54859,  in  the  entry  for 
Toxaphene,  in  the  third  column,  in  the 
first  Line,  insert  a  hyphen  after 
"octachlOTo". 

39.  On  the  same  page,  in  the  1st 
column,  in  the  15th  entry, 
"Trichloroethene"  was  misspelled. 


4 ).  On  the  same  page,  in  the  3rd 
coll  imn,  in  the  17th  entry,  insert  a 
con  ma  after  "Phenol". 

BttU  46  CODE  1S0541-O 


EN  riRONMENTAL  PROTECTION 
AGENCY 

[OP  »T-59331 ;  FRL-4758^ 

Cer  tain  Chemicals;  Approval  of  a  Test 
Mai  keting  Exemption 

CotjvctJon 

I  notice  document  94-3293 
appfearing  on  page  6641  in  the  issue  of 
Fri(  ay,  February  11, 1994,  make  the 
foil  )wing  correction: 


In  the  second  column,  under  TME-94* 
4,  beginning  in  the  third  line,  "(insert 
date  15  days  after  date  of  publication  in 
the  Federal  Register)."  should  read 
"February  28, 1994." 

BILUNO  COOE  1S0S-O1« 


Wednesday 
February  ^1994 


Part  II 


Department  of 
Commerce 


International  Trade  Administration 


North  American  Free  Trade  Agreement: 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Review;  Notice 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade 
Agreement  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 

AGENCY:  North  American  Free  Trade 

Agreement,  NAFTA'Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Rules  of  Procedure  for  NAFTA 

Article  1904  Binational  Panel  Reviews. 

summary:  Canada,  Mexico,  and  the 
United  States  have  negotiated  the  rules 
of  procedure  for  Article  1904  binational 
panel  reV'iews.  These  rules  apply  to 
binational  panel  proceedings  conducted 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement. 
EFFECTIVE  DATE:  January  1. 1994,  the 
date  of  the  entry  into  force  of  the  North 
American  Free  Trade  Agreement 
("Agreement").  These  Rules  of 
Procedure  shall  apply  to  all  binational 
panel  proceedings  under  the  Agreement 
commenced  on  or  after  the  effective 
date. 

FOn  FURTHER  INFORMATION  CONTACT:  Lisa 
B.  Koteen.  Senior  Attorney,  Stacy  J. 
Ettinger,  Attorney-Advisor,  or  Terrence 
J.  McCartin,  Attorney-Advisor,  Office  of 
the  Chief  Counsel  for  Import 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-0836, 
(202) 482-4618, or (202)  482-5031, 
,  respectively.  For  procedural  matters 
involving  cases  under  panel  review, 
contact  James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  room 
2061,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5438;  fax:  (202)  482-0148. 

SUPPI.EMENTARY  INFORMATION: 

Background 

Chapter  Nineteen  of  the  North 
American  Free  Trade  Agreement 
("Agreement")  establishes  a  mechanism 
for  replacing  judicial  review  of  final 
antidumping  and  countervailing  duty 
determinations  involving  imports  from 
Canada,  Mexico,  or  the  United  States 
with  review  by  independent  binational 
panels.  If  requested,  these  panels  will 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
antidumping  or  countervailing  duty  law 
of  the  importing  country. 

Title  rv  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  of 
1993.  Public  Law  No.  103-182,  107  Stat. 


2057,  ajnends  United  States  law  to 
implerr  ent  Chapter  Nineteen  of  the 
Agreen  ent. 

The ;  JAFTA  Article  1904  Panel  Rules 
are  inte  nded  to  give  effect  to  the  panel 
reviewprovisions  of  Chapter  Nineteen 
of  the  /  greement  by  setting  forth  the 
procedi  ires  for  commencing, 
conduc  :ing.  and  completing  panel 
review! .  These  rules  are  the  result  of 
negotia  ions  among  Canada.  Mexico, 
and  the  United  States  in  compliance 
with  th }  terms  of  the  Agreement,  and 
are  der  ved  in  large  part  from  the  Article 
1904  P  mel  Rules  under  the  United 
States-(  lanada  Free  Trade  Agreement. 

North  J  jnerican  Free  Trade  Agreement 

Rules  0  f  Procedure  for  Article  1904 
Binatio  nal  Panel  Reviews 

Content 

Preamble 

Rule 


1.  Short 

2.  Stateifaent 

3.  Defm  tions 


Part  I—  General 

6.  Durat  on 


and  Scope  of  Panel  Review 
Respdnsibilities  of  the  Secretary 
Intel  nal  Functioning  of  Panels 
Cora  putation  of  Time 
Coujsel  of  Record 

Service  and  Communications 
Pleadings  and  Simultaneous  Translation 
Reviews  in  Canada 


8. 
17 
19. 
21. 

22.  Fill 
28. 
of 

32.  Cost  t 

Part  n-  Commencement  of  Panel  Review 

33.  Noti  :e  of  Intent  to  Commence  Judicial 

Re\  iew 


F  anel I 


Reqijest  for  Panel  Review 
Panel  Reviews 


34. 

36.  Join! 

39.  Cor  plaint 

40.  Noti  ;e 

41.  Rec(  rd 


ig 


44.  Fill 

46.  Prodrietary 
52.  Priv  leged 
54.  Viol  itions 


PartV 

55.  Fonji 

57.  Fili 

58.  Fai 
59. 
60. 
61.  Motions 


65.  Location 

66.  Pre- 

67.  Ora 
68 
69.  Ora 


Sub  ;eq 


Title 


of  General  Intent 
and  Interpretation 


of  Appearance 
for  Review 


Part  in-  -Panels 

42.  Ann  luncement 

43.  Viol  it 


of  Panel 
ion  of  Code  of  Conduct 


Part  IV-  -Proprietary  and  Privileged 
Infbrmi  tion 


or  Service  under  Seal 

Information  Access  Orders 
Information 

of  Proprietary  Information 
Access  Applications  or  Orders 


Written  Proceedings  ' 

and  Content  of  Pleadings 

of  Briefs 
to  File  Briefs 
Content  of  Briefs  and  Appendices 
Apf  sndix  to  the  Briefs 


1  irel 


Part  VI-  -Oral  Proceedings 


learing  Conference 
Argument 

uent  Authorities 
Proceedings  in  Camera 


Part  VD — Decisions  and  Completioiis  of 
Panel  Reviews 

70.  Orders,  Decisions  and  Terminations 
73.  Panel  Review  of  Action  on  Remand 
75.  Re-examination  of  Orders  and  Decisions 

Part  Vm— Completion  of  Panel  Review 

81.  Stays  and  Suspensions 
Schedule — Procedural  Forms      * 
Preamble 

The  Parties. 

Having  regard  to  Chapter  Nineteen  of 
the  North  American  Free  Trade 
Agreement  between  Canada,  the  United 
Mexican  States  and  the  United  States  of 
America; 

Acting  pursuant  to  Article  1904.14  of 
the  Agreement; 

Adopt  the  following  Rules  of 
Procedure,  which  shall  come  into  force 
on  the  same  day  as  the  Agreement 
enters  into  force  and  from  that  day  shall 
govern  all  panel  reviews  conducted 
pursuant  to  Article  1904  of  the 
Agreement. 

Short  Title 

1.  These  rules  may  be  cited  as  the 
NAFTA  Article  1904  Panel  Rules. 

Statement  of  General  Intent 

2.  These  rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  panel  reviews  conducted  pursuant  to 
Article  1904  of  the  Agreement  and  are 
designed  to  result  in  decisions  of  panels 
within  315  days  after  the 
commencement  of  the  panel  review. 
The  purpose  of  these  rules  is  to  secure 
the  just,  speedy  and  inexpensive  review 
of  final  determinations  in  accordance 
with  the  objectives  and  provisions  of 
Article  1904.  Where  a  procedural 
question  arises  that  is  not  covered  by 
these  rules,  a  panel  may  adopt  the 
procedure  to  be  followed  in  the 
particular  case  before  it  by  analogy  to 
these  rules  or  may  refer  for  guidance  to 
rules  of  procedure  of  a  court  that  would 
otherwise  have  had  jurisdiction  in  the 
importing  country.  In  the  event  of  any 
inconsistency  between  the  provisions  of 
these  rules  and  the  Agreement,  the 
Agreement  shall  prevail. 

Definitions  and  Interpretation 

3.  In  these  rules, 
"Agreement"  means  the  North 

American  Free  Trade  Agreement; 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1909  of  the 
Agreement; 

"complainant"  means  a  Party  or 
interested  person  who  files  a  Complaint 
pursuant  to  rule  39; 

"counsel"  means 
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(a)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
a  person  entitled  to  appear  as  counsel 
before  the  Federal  Court  of  Canada, 

(b)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
a  person  entitled  to  appear  as  counsel 
before  the  Tribunal  Fiscal  de  la 
Federacion,  and 

(c)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  a  person  entitled  to 
appear  as  counsel  before  a  federal  court 
in  the  United  States; 

"counsel  of  record"  means  a  counsel 
referred  to  in  subrule  21(1); 

"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 
Customs  and  Excise,  or  the  sucf^ssor 
thereto,  and  includes  any  person 
authorized  to  perform  a  power,  <luty  or 
function  of  the  Deputy  Minister  under 
the  Special  Import  Measures  Act,  as 
amended; 

"final  determination"  means,  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection 
77.01(1)  of  the  Special  Import  Measures 
Act,  as  amended; 

"first  Request  for  Panel  Review" 
means 

(a)  where  only  one  Request  for  Panel 
Review  is  filed  for  review  of  a  final 
determination,  that  Request,  and 

(b)  where  more  than  one  Request  for 
Panel  Review  is  filed  for  review  of  the 
same  final  determination,  the  Request 
that  is  filed  first; 

"government  information"  means 

(a)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information 

(i)  the  disclosuire  of  which  would  be 
injurious  to  international  relations  or 
national  defence  or  security, 

(ii)  that  constitutes  a  confidence  of  the 
Queen's  Privy  Council  for  Canada,  or 

(iii)  contained  in  govemment-to- 
govemment  correspondence  that  is 
transmitted  in  confidence, 

(b)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
information  the  disclosure  of  which  is 
prohibited  under  the  laws  and 
regulations,of  Mexico,  including 

(i)  data,  statistics  and  documents 
referring  to  national  security  and 
strategic  activities  for  scientific  and 
technological  development,  and 

(ii)  information  contained  in 
govemment-to-govemment 
correspondence  that  is  transmitted  in 
confidence,  and 

(c)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  information  classified  in 
accordance  with  Executive  Order  No. 
12065  or  its  successor; 

"interested  person"  means  a  person 
who,  pursuant  to  the  laws  of  the  country 


in  which  a  final  deteimination  was 
made,  would  be  entitled  to  appear  and 
be  represented  in  a  judicial  review  of 
the  final  determination; 

"investigating  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  subject  to 
review  and  mcludes,  in  respect  of  the 
issuance,  amendment,  modification  or 
revocation  of  a  Proprietary  Information 
Access  Order,  any  person  authorized  by 
the  investigating  authority; 

"involved  Secretariat"  means  the 
section  of  the  Secretariat  located  in  the 
coimtry  of  an  involved  Party; 

"legal  holiday"  means 

(a)  with  respect  to  the  Canadian 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Good  Friday,  Easter 
Monday.  Victoria  Day.  Canada  Day  (July 
1).  Labour  Day  (first  Monday  in 
September),  Thanksgiving  Day  (second 
Monday  in  October),  Remembrance  Day 
(November  11).  Christmas  Day 
(December  25).  Boxing  Day  (December 
26),  any  other  day  fix^  as  a  statutory 
hohday  by  the  Government  of  Canada  or 
by  the  province  in  which  the  Section  is 
located  and  any  day  on  wliich  the 
offices  of  the  Canadian  Section  of  the 
Secretariat  are  officially  closed  in  whole 
or  in  part, 

(b)  With  respect  to  the  Mexican 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday.  New  Year's  Day 
(Januaiy  1).  Constitution  Day  (February 
5).  Benito  Juarez's  Birthday  (March  21), 
Labor  Day  (May  1).  Battle  of  PuebIa 
(May  5),  Independence  Day  (September 
16),  Congressional  Opening  Day 
(November  1),  Revolution  Day 
(November  20),  Transmission  of  the 
Federal  Executive  Branch  (every  six 
years  on  December  1),  Christmas  Day 
(December  25),  any  day  designated  as  a 
statutory  holiday  by  the  Federal  Laws 
or,  in  the  case  of  Ordinary  Elections,  by 
the  Local  Electoral  Laws  and  any  day  on 
which  the  offices  of  the  Mexican 
Section  of  the  Secretariat  are  officially 
closed  in  whole  or  in  part,  and 

(c)  with  respect  to  the  United  States 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Martin  Luther  King's 
Birthday  (third  Monday  in  January), 
Presidents'  Day  (third  Monday  in 
February),  Memorial  Day  (last  Monday 
in  May).  Independence  Day  (July  4), 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 
October).  Veterans'  Day  (November  1.1), 
Thanksgiving  Day  (fourth  Thursday  in 
November),  Christmas  Day  (December 
25),  any  day  designated  as  a  holiday  by 
the  President  or  the  Congress  of  the 
United  States  and  any  day  on  which  the 
offices  of  the  Government  of  the  United 


States  located  in  the  District  of 
Columbia  or  the  offices  of  the  United 
States  Section  of  the  Secretariat  are 
officially  closed  in  whole  or  in  part; 

"Mexico"  means  the  United  Mexican 
States; 

"official  publication"  means 

(a)  in  the  case  of  the  Govenmient  of 
Canada,  the  Canada  Gazette; 

(b)  in  the  case  of  the  Government  of 
Mexico,  the  Diario  Oficial  de  la 
Federacion,  and 

(c)  in  the  case  of  the  Government  of 
United  States,  the  Federal  Register, 

"panel"  means  a  binational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement  for 
the  purpose  of  reviewing  a  final 
determination; 

"participant"  means  any  of  the 
following  persons  who  files  a  Complaint 
pursuant  to  rule  39  or  a  Notice  of 
Appearance  pursuant  to  rule  40: 

(a)  a  Party, 

(b)  an  investigating  authority,  and 

(c)  an  interested  person; 
"Party"  means  the  Government  of 

Canada,  the  Government  of  Mexico  or 
the  Government  of  the  United  States; 
"person"  means 

(a)  an  individual, 

(b)  a  Party. 

(c)  an  investigating  authority. 

(d)  a  government  of  a  province,  state 
or  other  political  subdivision  of  the 
country  of  a  Party. 

(e)  a  dep>aitment.  agency  or  body  of  a 
Party  or  of  a  government  referred  to  in 
paragraph  (d).  or 

(f)  a  partnership,  corporation  or 
association; 

"pleading"  means  a  Request  for  Panel 
Review,  a  Complaint,  a  Notice  of 
Appearance,  a  Change  of  Service 
Address,  a  Notice  of  Motion,  a  Notice  of 
Change  of  Counsel  of  Record,  a  brief  or 
any  other  written  submission  filed  by  a 
participant; 

"privileged  information"  means 

(a)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information  of  the  investigating 
authority  that  is  subject  to  solicitor- 
client  privilege  under  the  laws  of 
Canada,  or  that  constitutes  part  of  the 
deliberative  process  with  r^pect  to  the 
final  determination,  and  with  respect  to 
which  the  privilege  has  not  been 
waived. 

(b)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 

(i)  information  of  the  investigating 
authority  that  is  subject  to  attorney- 
client  privilege  under  the  laws  of 
Mexico,  or 

(ii)  internal  communications  between 
officials  of  the  Secretarta  de  Comercio  y 
Fomento  Industrial  in  charge  of 
antidumping  and  countervailing  duty    - 


investigations  or  communications 
between  those  officials  and  other 
government  officials,  where  those 
communications  constitute  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  and 

(c)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  information  of  the 
investigating  authority  that  is  subject  to 
the  attorney-client,  attorney  work 
product  or  government  deliberative 
process  privilege  under  the  laws  of  the 
United  States  with  respect  to  which  the 
privilege  has  not  been  waived; 

"proof  of  service"  means 

(a)  with  respect  to  a  panel  review  of 

a  final  determination  made  in  Canada  or 
Mexico, 

(i)  an  affidavit  of  service  stating  by 
whom  the  document  was  served,  the 
date  on  which  it  was  served,  where  it 
was  served  and  the  manner  of  service, 
or 

(ii)  an  acknowledgement  of  service  by 
counsel  for  a  participant  stating  by 
whom  the  document  was  served,  the 
date  on  which  it  was  served  and  the 
manner  of  service  and,  where  the 
acknowledgement  is  signed  by  a  person 
other  than  the  counsel,  the  name  of  that 
person  followed  by  a  statement  that  the 
person  is  signing  as  agent  for  the 
counsel,  and 

(b)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  a  certificate  of  service  in 
the  form  of  a  statement  of  the  date  and 
manner  of  service  and  of  the  name  of 
the  person  served,  signed  by  the  person 
who  made  service; 

"proprietary  information"  means  - 

(a)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
information  referred  to  in  subsection 
84(3)  of  the  Special  Import  Measures 
Act,  as  amended,  or  subsection  45(3]  of 
the  Canadian  International  Trade 
Tribunal  Act,  as  amended,  with  respect 
to  which  the  person  who  designated  or 
submitted  the  information  has  not 
withdrawn  the  person's  claim  as  to  the 
confidentiality  of  the  information, 

(b)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
informacion  confidencial,  as  defined 
under  article  80  of  the  Ley  de  Comercio 
Exterior  and  its  regulations,  and 

(c)  vdth  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  business  proprietary 
information  under  section  777(0  of  the 
Tariff  Act  of  1930,  as  amended,  and  any 
regulations  made  under  that  Act; 

"Proprietary  Information  Access 
Application"  means 

(a)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 


a  dii  closure  undertaking  in  the 
pres  ::ribed  form,  which  form 

(i  in  respect  of  a  final  determination 
by  t  ke  Deputy  Minister,  is  available 
fit>n  the  Deputy  Minister,  and 

(i  I  in  respect  of  a  final  determination 
by  t  le  Tribunal,  is  available  from  the 
Trit  mal, 

(b  with  respect  to  a  panel  review  of 
a  fir  3l  determination  made  in  Mexico, 
a  disclosure  undertaking  in  the 
prescribed  form,  which  form  is  available 
froni  the  Secretan'a  de  Comercio  y 
ento  Industrial,  and 
with  respect  to  a  panel  review  of 
)1  determination  made  in  the 
ed  States,  a  Protective  Order 
lication 

(i  in  respect  of  a  final  determination 
by  t  le  International  Trade 
Adr  linistration  of  the  United  States 
Dep  irtment  of  Commerce,  in  a  form 
pres  aibed  by,  and  available  from,  the 
Inte  national  Trade  Administration  of 
the  Jnited  States  Department  of 
Con  merce,  and 

(i  )  in  respect  of  a  final  determination 
by  t  le  United  States  International  Trade 
Con  mission,  in  a  form  prescribed  by, 
and  available  fi-om,  the  United  States 
Inte  national  Trade  Commission; 

"\  'roprietary  Information  Access 
Ord  ir"  means 

(a  in  the  case  of  Canada,  a  Disclosure 
Ord  !r  issued  by  the  Deputy  Minister  or 
the  'ribunal  pursuant  to  a  Proprietary 
Info  mation  Access  Application, 

(b  in  the  case  of  Mexico,  a  Disclosure 
Ord  ir  issued  by  the  Secretaria  de 
Con  ercio  y  Fomento  Industrial 
pun  uant  to  a  Proprietary  Information 
Ace  !ss  Application,  and 

(c  in  the  case  of  the  United  States,  a 
Prol  active  Order  issued  by  the 
Inte  national  Trade  Administration  of 
the  Jnited  States  Department  of 
Con  merce  or  the  United  States 
Inte  -national  Trade  Commission 
pur  uant  to  a  Proprietary  Information 
Ace  5SS  Application; 

"i  esponsible  Secretariat"  means  the 
sect  on  of  the  Secretariat  located  in  the 
cou  itry  in  which  the  final 
det(  rmination  under  review  was  made; 

"i  esponsible  Secretary"  means  the 
Sec;  etary  of  the  responsible  Secretariat; 

"\  lecretariat"  means  the  Secretariat 
esta  )lished  pursuant  to  Article  2002  of 
the  \greement; 

";  secretary"  means  the  Secretary  of 
the  Jnited  States  Section  of  the 
Sec  etariat,  the  Secretary  of  the  Mexican 
Sec  ion  of  the  Secretariat  or  the 
Sec  etary  of  the  Canadian  Section  of  the 
Seci  etariat  and  includes  any  person 
autl  orized  to  act  on  behalf  of  that 
Seci  etary; 

"!  ervice  address"  means 

(a  with  respect  to  a  Party,  the  address 
file<  with  the  Secretariat  as  the  service 


address  of  the  Party,  including  any 
facsimile  number  submitted  with  that 
address, 

(b)  with  respect  to  a  participant  other 
than  a  Party,  the  address  of  the  counsel 
of  record  for  the  person,  including  any 
facsimile  number  submitted  with  that 
address  or.  where  the  person  is  not 
represented  by  counsel,  the  address  set 
out  by  the  participant  in  a  Request  for 
Panel  Review,  Complaint  or  Notice  of 
Appearance  as  the  address  at  which  the 
participant  may  be  served,  including 
any  facsimile  number  submitted  with 
that  address,  or 

(c)  where  a  Change  of  Service  Address 
has  been  filed  by  a  Party  or  participant, 
the  address  set  out  as  the  new  service 
address  in  that  form,  including  any 
facsimile  number  submitted  with  that 
address; 

"service  list"  means,  with  respect  to 
a  panel  review, 

(a)  where  the  final  determination  was 
made  in  Canada,  a  fist  comprising  the 
other  involved  Party  and 

(i)  in  the  case  of  a  final  determination 
made  by  the  Deputy  Minister,  persons 
named  on  the  list  maintained  by  the 
Deputy  Minister  who  participated  in  the 
proceedings  before  the  Deputy  Minister 
and  who  were  exporters  or  importers  of 
goods  of  the  country  of  the  other 
involved  Party  or  complainants  referred 
to  in  section  34  of  the  Special  Import 
Measures  Act,  as  amended,  and 

(ii)  in  the  case  of  a  final  determination 
made  by  the  Tribunal,  persons  named 
on  the  list  maintained  by  the  Tribunal 
of  parties  in  the  proceedings  before  the 
Tribunal  who  were  exporters  or 
importers  of  goods  of  tiie  country  of  the 
other  involved  Party,  complainants 
referred  to  in  section  31  of  the  Special 
Import  Measures  Act,  as  amended,  or 
other  domestic  parties  whose  interest  in 
the  findings  of  the  Tribvmal  is  with 
respect  to  goods  of  the  country  of  the 
other  involved  Party,  and 

(b)  where  the  final  determination  was 
made  in  Mexico  or  the  United  States, 
the  list,  maintained  by  the  investigating 
authority  of  persons  who  ha>4e  been 
served  in  the  proceedings  leading  to  the 
final  determination; 

"Tribvmal"  means  the  Canadian 
International  Trade  Tribunal  or  its 
successor  and  includes  any  person 
authorized  to  act  on  its  behalf; 

"United  States"  means  the  United 
States  of  America. 

4.  The  definitions  set  forth  in  Article 
1911  of  the  Agreement  and  Annex  1911 
to  Chapter  Nineteen  of  the  Agreement 
are  hereby  incorporated  into  these  rules. 

5.  Where  these  rules  require  that 
notice  be  given,  it  shall  be  given  in 
writing. 
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Part  I — General 

Duration  and  Scope  of  Panel  Review 

6.  A  panel  review  commences  on  the 
day  on  which  a  first  Request  for  Panel 
Review  is  filed  with  the  Secretariat  and 
terminates  on  the  day  on  which  a  Notice 
of  Completion  of  Panel  Review  is 
effective. 

7.  A  panel  review  shall  be  limited  to 

(a)  the  allegations  of  error  of  fact  or 
law.  including  challenges  to  the 
jurisdiction  of  the  investigating 
authority,  that  are  set  out  in  the 
Complaints  filed  in  the  panel  review; 
and 

(b)  procedural  and  substantive 
defenses  raised  in  the  panel  review. 

Responsibilities  of  the  Secretary 

8.  The  normal  business  hours  of  the 
Secretariat,  during  which  the  offices  of 
the  Secretariat  shall  be  open  to  the 
public,  shall  be  ftt)m  9:00  a.m.  to  5:00 
p.m.  on  each  weekday  other  than 

(a)  in  the  case  of  the  United  States 
Section  of  the  Secretariat,  legal  holidays 
of  that  Section; 

(b)  in  the  case  of  the  Canadian  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section;  and 

(c)  in  the  case  of  the  Mexican  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section. 

9.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
panel  review  and  shall  make  the 
arrangements  necessary  for  the  oral 
proceedings  and  meetings  of  each  panel, 
including,  if  required,  interpreters  to 
provide  simultaneous  translation. 

10.  (1)  Each  Secretary  shall  maintain 
a  file  for  each  panel  review.  Subject  to 
subrules  (3)  and  (4),  the  file  shall  be 
comprised  of  either  the  original  or  a 
copy  of  all  documents  filed,  whether  or 
not  filed  in  accordance  with  these  rules, 
in  the  panel  review. 

(2)  The  file  number  assigned  to  a  first 
Request  for  Panel  Review  shall  be  the 
Secretariat  file  number  for  all 
documents  filed  or  issued  in  that  panel 
review.  All  documents  filed  shall  be 
stamped  by  the  Secretariat  to  show  the 
date  and  time  of  receipt. 

(3)  Where,  after  notification  of  the 
selection  of  a  panel  pursuant  to  rule  42, 
a  document  is  filed  that  is  not  provided 
for  in  these  rules  or  that  is  not  in 
accordance  with  the  rules,  the 
res(>onsible  Secretary  may  refer  the 
unauthorized  filing  to  the  chairperson  of 
the  Panel  for  instructions,  provided 
such  authority  has  been  delegated  by 
the  Panel  to  its  chairperson  pursuant  to 
rule  17. 

(4)  On  a  referral  referred  to  in  subrule 
(3),  the  chairperson  may  instruct  the 
responsible  Secretary  to 


(a)  retain  the  document  in  the  file, 
without  prejudice  to  a  motion  to  strike 
such  dociunent;  or 

(b)  return  the  document  to  the  person 
who  filed  the  document,  without 
prejudice  to  a  motion  for  leave  to  file 
the  document. 

11.  The  responsible  Secretary  shall 
forward  to  the  other  involved  Secretary 
a  copy  of  all  documents  filed  in  the 
office  of  the  responsible  Secretary  in  a 
panel  review  and  of  all  orders  and 
decisions  issued  by  the  panel. 

12.  Where  under  these  rules  a 
responsible  Secretary  is  required  to 
publish  a  notice  or  other  document  in 
the  official  publications  of  the  involved 
Parties,  the  responsible  Secretary  and 
the  other  involved  Secretary  shall  cause 
the  notice  or  other  document  to  be 
published  in  the  official  publication  of 
the  country  in  which  that  section  of  the 
Secretariat  is  located. 

13.  (1)  Each  Secretary  and  every 
member  of  the  staff  of  the  Secretariat 
shall,  before  taking  up  duties,  file  a 
Proprietary  Information  Access 
Application  with  each  of  the  Deputy 
Minister,  the  Tribunal,  the  Secretan'a  de 
Comercio  y  Fomento  Industrial,  the 
International  Trade  Administration  of 
the  United  States  Department  of 
Commerce  and  the  United  States 
International  Trade  Commission. 

(2)  Where  a  Secretary  or  a  member  of 
the  staff  of  the  Secretariat  files  a 
Proprietary  Information  Access 
Application  in  accordance  with  subrule 
(1),  the  appropriate  investigating 
authority  shall  issue  to  the  Secretary  or 
to  the  member  a  Proprietary  Information 
Access  Order. 

14.  (1)  The  responsible  Secretary  shall 
file  with  the  investigating  authority  one 
original,  and  any  additional  copies 
required  by  the  investigating  authority, 
of  every  Proprietary  Information  Access 
Application  and  any  amendments  or 
modifications  thereto,  filed  by  a 
panelist,  assistant  to  a  panelist,  court 
reporter,  interpreter  or  translator 
pursuant  to  rule  47. 

(2)  The  responsible  Secretary  shall 
ensure  that  every  paneUst,  assistant  to  a 
panelist,  court  reporter,  interpreter  and 
translator,  before  taking  up  duties  in  a 
panel  review,  files  with  the  responsible 
Secretariat  a  copy  of  a  Proprietary 
Information  Access  Order. 

15.  Where  a  document  containing 
proprietary  information  or  privileged 
information  is  filed  with  the  responsible 
Secretariat,  each  involved  Secretary 
shall  ensure  that 

(a)  the  document  is  stored, 
maintained,  handled  and  distributed  in 
accordance  with  the  terms  of  any 
applicable  Proprietary  Information 
Access  Order, 


(b)  the  inner  wrapper  of  the  document 
is  clearly  marked  to  indicate  that  it 
contains  proprietary  information  or 
privileged  information;  and 

(c)  access  to  the  document  is  limited 
to  officials  of,  and  counsel  for,  the 
investigating  authority  whose  final 
determination  is  under  review  and 

(i)  in  the  case  of  proprietary 
information,  the  person  who  submitted 
the  proprietary  information  to  the 
investigating  authority  or  counsel  for 
that  person  and  any  persons  who  have 
been  granted  access  to  the  information 
under  a  Proprietary  Information  Access 
Order  with  respect  to  the  document,  and 

(ii)  in  the  case  of  privileged 
information  filed  in  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  persons  with  respect  to  whom 
the  panel  has  ordered  disclosure  of  the 
privileged  information  imder  rule  52,  if 
the  persons  have  filed  with  the 
responsible  Secretariat  a  Proprietary 
Information  Access  Order  with  respect 
to  the  document. 

16.  (1)  Each  Secretary  shall  permit 
access  by  any  person  to  the  information 
in  the  file  in  a  panel  review  that  is  not 
proprietary  information  or  privileged 
information  and  shall  provide  copies  of 
that  information  on  request  and 
payment  of  an  appropriate  fee. 

(2)  Each  Secretary  shall,  in 
accordance  with  subrule  15(c)  and  the 
terms  of  the  applicable  Proprietary 
Information  Access  Order  or  order  of  the 
panel, 

(a)  permit  access  to  proprietary 
information  or  privileged  information  in 
the  file  of  a  panel  review:  and 

(b)  on  payment  of  an  appropriate  fee, 
provide  a  copy  of  the  information 
referred  to  in  subrule  (a). 

(3)  No  document  filed  in  a  panel 
review  shall  be  removed  from  the  offices 
of  the  Secretariat  except  in  the  ordinary 
course  of  the  business  of  the  Secretariat 
or  pursuant  to  the  direction  of  a  panel. 

Internal  Functioning  of  Panels 

17.  (1)  A  panel  may  adopt  its  own 
internal  procedures,  not  inconsistent 
with  these  rules,  for  routine 
administrative  matters. 

(2)  A  panel  may  delegate  to  its 
chairperson 

(a)  the  authority  to  accept  or  reject 
filings  in  accordance  with  subrule  10(4): 
and 

(b)  the  authority  to  grant  motions 
consented  to  by  all  participants,  other 
than  a  motion  filed  pursuant  to  rule  20 
or  52,  a  motion  for  remand  of  a  final 
determination  or  a  motion  that  is 
inconsistent  with  an  order  or  decision 
previously  made  by  the  panel. 
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(3)  A  decision  of  the  chairperson 
referred  to  in  subrule  (2)  shall  be  issued 
as  an  order  of  the  panel. 

(4)  Subject  to  subrule  26(b),  meetings 
of  a  panel  may  be  conducted  by  means 
of  a  telephone  conference  call. 

18.  Only  panelists  may  take  part  in 
the  deliberations  of  a  panel,  which  shall 
take  place  in  private  and  remain  secret. 
Staff  of  the  involved  Secretariats  and 
assistants  to  panelists  may  be  present  by 
permission  of  the  panel. 

Computation  of  Time 

19.  (1)  In  computing  any  time  period 
fixed  in  theserules  or  by  an  order  or 
decision  of  a  panel,  the  day  from  which 
the  time  period  begins  to  nm  shall  be 
excluded  and.  subject  to  subrule  (2),  the 
last  day  of  the  time  period  shall  be 
included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule 

(1)  falls  on  a  legal  holiday  of  the 
responsible  Seoetariat,  that  day  and  any 
other  legal  holidays  of  the  responsible 
Secretariat  immediately  following  that 
day  shall  be  excluded  from  the 
computation. 

20.  (1)  A  panel  may  extend  any  time 
period  fixed  in  these  rules  if 

(a)  adherence  to  the  time  period 
would  resuh  in  unfairness  or  prejudice 
to  a  participant  or  the  breach  of  a 
general  legal  principle  of  the  country  in 
which  the  final  determination  was 
made; 

(b)  the  time  period  Is  extended  only 
to  the  extent  necessary  to  avoid  the 
unfairness,  prejudice  or  breach; 

(c)  the  decision  to  extend  the  time 
period  is  concurred  in  by  four  of  the  five 
panelists;  and 

(d)  in  fixing  the  extension,  the  panel 
takes  into  account  the  intent  of  the  rules 
to  seciire  just,  speedy  and  inexpensive 
reviews  of  final  determinations. 

(2)  A  participant  may  request  an 
extension  of  time  by  filing  a  Notice  of 
Motion  no  later  then  the  tenth  day  prior 
to  the  last  day  of  the  time  period.  Any 
response  to  the  Notice  of  Motion  shall 
be  fUed  no  later  than  seven  days  after 
the  Notice  of  Motion  is  filed. 

(3)  A  participant  who  fails  to  request 
an  extension  of  time  pursuant  to  subrule 

(2)  may  file  a  notice  of  motion  for  leave 
to  file  out  of  time,  which  shall  include 
reasons  why  additional  time  is  required 
and  why  the  participant  has  failed  to 
comply  with  the  provisions  of  subrule 
(2). 

(4)  The  panel  will  normally  rule  on 
such  a  motion  before  the  last  day  of  the 
time  period  which  is  the  subject  of  the 
motion. 

Counsel  ofBecord 

21.  (1)  A  counsel  who  signs  a 
document  filed  pursuant  to  these  rules 


behilf  of  a  participant  shall  be  the 
of  record  for  the  participant 
date  of  filing  until  a  change  is 
in  accordance  with  subrule  (2). 
A[participant  may  change  its 
of  record  by  filing  with  the 
sponsible  Secretariat  a  Notice  of 

of  Counsel  of  Record  signed  by 

counsel,  together  with  proof  of 

on  the  former  counsel  and  other 


on 

counsG 
from  tl 
effecte( 

(2) 
counse 
re; 

Chang( 
the  ne\  f 
service 
partici  »ants. 

Filing,  Service  and  Communications 

22.  (  )  Subject  to  subrule  46(1).  rule 
47  and  subrules  52(3)  and  73(2)(a).  no 
docum  mt  is  filed  with  the  Secretariat 
until  01  le  original  and  eight  copies  of  the 
docum  ;nt  are  received  by  the 
respon  lible  Secretariat  during  its 
norma  business  hours  and  within  the 
time  pj  riod  fixed  for  filing. 

(2)  T  le  responsible  Secretariat  shall 
acceptjdate  and  time  stamp  and  place 
in  the  i  ppropriate  file  every  document 
submit  ed  to  the  responsible  Secretariat. 

(3)  R  >ceipt.  date  and  time  stamping  or 
placem  Bnt  in  the  file  of  a  dociunent  by 
the  res  tonsible  Secretariat  does  not 
constit  ite  a  waiver  of  any  time  period 
fixed  f(  r  filing  or  an  acknowledgement 
that  thi  I  document  has  been  filed  in 
accordi  ince  with  these  rules. 

23. 1  he  responsible  Secretary  shall  be 
respon  ;ible  for  the  service  of 

(a)  N  >tices  of  Intent  to  Commence 
Judida  Review  and.Complaints  on 
Each  P  irty; 

(b)  R  Kjuests  for  Panel  Review  on  the 
Parties  the  investigating  authority  and 
the  pel  sons  listed  on  the  service  list; 
and 

(c)  N  3tices  of  Appearance.  Proprietary 
Inform  ition  Access  Orders  granted  to 
panelis  ts.  assistants  to  panelists,  court 
reporte  rs,  interpreter  or  translators  and 
any  am  endments  or  modifications 
thereto  or  notices  of  revocation  thereof, 
decisio  is  and  orders  of  a  panel.  Notices 
of  Fina  Panel  Action  and  Notices  of 
Completion  of  Panel  Review  on  the 
partici  kants. 

24.  (  )  Subject  to  subrules  (4)  and  (5). 
all  doc  unents  filed  by  a  participant, 
other  t  >an  the  administrative  record, 
any  su  iplementary  remand  record  and 
tent  required  by  rule  23  to  be 
)y  the  responsible  Secretary, 
served  by  the  participant  on  the 
of  record  of  each  of  the  other 
>ants,  or  where  a  participant  is 
mted  by  counsel,  on  the 
It. 
proof  of  service  shall  appear  on. 
or  be  a  fixed  to.  all  documents  referred 
to  In  s)  brule  (1). 

(3)  V  here  a  document  is  served  by 
-expedi  ed  delivery  courier  or  expedited 
mail  se  rvice.  the  date  of  service  set  out 
in  the  I  ffidavit  of  service  or  certificate 


of  service  shall  be  the  day  on  which  the 
document  is  consigned  to  the  expedited 
delivery  coiuier  or  expedited  mail 
service. 

(4)  A  document  containing 
proprietary  information  or  privileged 
information  shall  be  filed  and  served 
under  seal  in  accordance  with  rule  44, 
and  shall  be  served  only  on 

(a)  the  investigating  authority;  and 

(b)  participants  who  have  been 
granted  access  to  the  proprietary 
information  or  privileged  Information 
under  a  Proprietary  Information  Access 
Order  or  an  order  of  the  panel. 

(5)  A  complainant  shall  serve  a 
Complaint  on  the  Investigating  authority 
and  on  all  persons  listed  on  the  service 
list. 

25.  Subject  to  subrule  26(a).  a 
document  may  be  served  by 

(a)  delivering  a  copy  of  tne  document 
to  the  service  address  of  the  participant; 

(b)  sending  a  copy  of  the  document  to 
the  service  aiddress  of  the  participant  by 
facsimile  transmission  or  by  expedited 
delivery  courier  or  expedited  mail 
service,  such  as  express  mail  in  the 
United  States  or  Priority  Post  in  Canada; 
or 

(c)  personal  service  on  the  participant. 

26.  Where  proprietary  information  or 
privileged  information  is  disclosed  in  a 
panel  review  to  a  person  pursuant  to  a 
Proprietary  Information  Access  Order, 
the  person  shall  not 

(a)  file,  serve  or  otherwise 
communicate  the  proprietary 
information  or  privileged  information 
by  facsimile  transmission;  or 

(b)  communicate  the  proprietary 
information  or  privileged  information 
by  telephone. 

27.  ^rvice  on  an  Investigatmg 
authority  does  not  constitute  service  on 
a  Party  and  service  on  a  Party  does  not 
constitute  service  on  an  investigating 
authority. 

Pleadings  and  Simultaneous 
Translation  of  Panel  Revievsv  in  Canada 

28.  Rules  29  to  31  apply  with  respect 
to  a  panel  review  of  a  final 
determination  made  in  Canada. 

29.  Either  English  or  French  may  be 
used  by  any  person  or  panelist  in  any 
document  or  oral  proceeding. 

3a  (1)  Subject  to  subrule  (2).  any 
order  or  decision  including  the  reasons 
therefor,  issued  by  a  panel  shall  be 
made  available  simultaneously  in  both 
English  and  French  where 

(a)  in  the  opinion  of  the  panel,  the 
order  or  decision  is  in  respect  of  a 
question  of  law  of  general  public 
Interest  or  importance;  or 

(b)  the  proceedings  leading  to  the 
issuance  of  the  order  or  dedaioo  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 
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(2)  Where 

(a)  an  order  or  decision  issued  by  a 
panel  is  not  required  by  subrule  (1)  to 
be  made  available  simultaneously  in 
English  and  French,  or 

(b)  an  order  or  decision  is  required  by 
subrule  (l)(a)  to  be  made  available 
simultaneously  in  both  English  and 
French  but  the  panel  is  of  the  opinion 
that  to  make  the  order  or  decision 
available  simultaneously  in  both 
English  and  French  would  occasion  a 
delay  prejudicial  to  the  public  interest 
or  result  in  injustice  or  hardship  to  any 
participant,  the  order  or  decision, 
including  the  reasons  therefor,  shall  be 
issued  in  the  first  instance  in  either 
English  or  French  and  thereafter  at  the 
earliest  possible  time  in  the  other 
language,  each  version  to  be  elective 
from  the  time  the  first  version  is 
effective. 

(3)  Nothing  in  subrule  (1)  or  (2)  shall 
be  construed  as  prohibiting  the  oral 
delivery  in  either  English  or  French  of 
any  order  or  decision  or  any  reasons 
therefor. 

(4)  No  order  or  decision  is  invalid  by 
reason  only  that  it  was  not  made  or 
issued  in  both  English  and  French. 

31.  (1)  Any  oral  proceeding  conducted 
in  both  English  and  French  shall  be 
translated  simultaneously. 

(2)  Where  a  participant  requests 
simultaneous  translation  of  oral 
proceedings  in  a  panel  review,  the 
request  shall  be  made  as  early  as 
possible  in  the  panel  review  and 
preferably  at  the  time  of  filing  a 
Complaint  or  Notice  of  Appearance. 

(3)  Where  the  chairperson  of  a  panel 
is  of  the  opinion  that  there  is  a  public 
interest  in  the  panel  review,  the 
chairperson  may  direct  the  responsible 
Secretary  to  arrange  for  simultaneous 
translation  of  any  of  the  oral 
proceedings  in  the  panel  review. 

Costs 

32.  Each  participant  shall  bear  the 
costs  of,  and  those  incidental  to,  its  own 
participation  in  a  panel  review. 

Part  II — Commencement  of  Panel 
Review 

Notice  of  Intent  to  Commence  Judicial 
Re\iew 

33.  (1)  Where  an  interested  person 
intends  to  commence  judicial  review  of 
a  final  determination,  the  interested 
person  shall 

(a)  where  the  final  determination  was 
made  in  Canada,  publish  a  notice  to  that 
effect  in  the  Canada  Gazette  and  serve 
a  Notice  of  Intent  to  Commence  Judicial 
Review  on  both  involved  Secretaries 
and  on  all  persons  listed  on  the  service 
list:  and 


(b)  where  the  final  determination  was 
made  in  Mexico  or  the  United  States, 
within  20  days  after  the  date  referred  to 
in  subrule  (3)  (b)  or  (c).  serve  a  Notice 
of  Intent  to  Commence  Judicial  Review 
on 
(i)  both  involved  Secretaries, 
(ii)  the  investigating  authority,  and 
(iii)  all  persons  fisted  on  the  service 
list. 

(2)  Where  the  final  determination 
referred  to  in  subrule  (1)  was  made  in 
Canada,  the  Secretary  of  the  Canadian 
Section  of  the  Secretariat  shall  serve  a 
copy  of  the  Notice  of  Intent  to 
Commence  Judicial  Review  on  the 
investigating  authority. 

(3)  Every  Notice  of  Intent  to 
Commence  Judicial  Review  referred  to 
in  subrule  (1)  shall  include  the 
following  information  (model  form 
provided  in  the  Schedule): 

(a)  the  information  set  out  in  subrules 
55(1)  (c)  to  (0: 

(b)  the  title  of  the  final  determination 
for  which  judicial  review  is  sought,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and,  if  the  final  determination  was 
published  in  an  ofiicial  publication,  the 
appropriate  citation,  including  the  date 
of  publication;  and 

fc)  the  date  on  which  the  notice  of  the 
final  determination  was  received  by  the 
other  Party  if  the  final  determination 
was  not  published  in  an  official 
publication. 

Request  for  Panel  Review 

34.  (1)  A  Request  for  Panel  Review 
shall  be  made  in  accordance  with  the 
requirements  of 

(a)  section  77.011  or  96.21  of  the 
Special  Import  Measures  Act,  as 
amended,  and  any  regulations  made 
thereunder; 

(b)  section  516A  of  the  Tariff  Act  of 
1930,  as  amended,  and  any  regulations 
made  thereunder; 

(c)  section  404  of  the  United  States 
North  American  Free  Trade  Agreement 
Implementation  Act  and  any  regulations 
made  thereunder;  or 

(d)  articles  97  and  98  of  the  Ley  de 
Comercio  Exterior  and  its  regulations. 

(2)  A  Request  for  Panel  Review  shall 
contain  the  following  information 
(model  form  provided  in  the  Schedule): 

(a)  the  information  set  out  in  subrule 
55(1): 

(b)  the  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
investigating  authority  that  issued  the 
final  determination,  the  file  number 
assigned  by  the  investigating  authority 
and,  if  the  final  determination  was 
published  in  an  official  publication,  the 
appropriate  citation: 


(c)  the  date  on  which  the  notice  of  the 
final  determination  was  received  by  the 
other  Party  if  the  final  determination 
was  not  published  in  an  official 
publication: 

(d)  where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final 
determination  by  a  panel,  a  statement  to 
that  effect:  and 

(e)  the  service  list,  as  defined  in  rule 
3. 

35.  (1)  On  receipt  of  a  first  Request  for 
Panel  Review,  the  responsible  Secretary 
shall 

(a)  forthwith  forward  a  copy  of  the 
Request  to  the  other  involved  Secretary; 

(b)  forthwith  inform  the  other 
involved  Secretary  of  the  Secretariat  file 
number;  and 

(c)  serve  a  copy  of  the  first  Request  for 
Panel  Review  on  the  persons  listed  on 
the  service  list  together  with  a  statement 
setting  out  the  date  on  which  the 
Request  was  filed  and  stating  that 

(i)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review. 

(ii)  a  Party,  an  investigating  authority 
or  other  interested  person  who  does  not 
file  a  Complaint  but  who  intends  to 
participate  in  the  panel  review  shall  file 
a  Notice  of  Appearance  in  accordance 
with  rule  40  within  45  days  after  the 
filing  of  the  first  Request  for  Panel 
Review,  and 

(iii)  the  panel  review  will  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  challenges  to  the  jurisdiction 
of  the  investigating  authority,  that  are 
set  out  in  the  Complaints  filed  m  the 
panel  review  and  to  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

(2)  On  the  filing  of  a  first  Request  for 
Panel  Review,  the  responsible  Secretary 
shall  forthwith  publish  a  notice  of  that 
Request  in  the  official  publications  of 
the  involved  Parties,  stating  that  a 
^Lequest  for  Panel  Review  has  been 
received  and  specifying  the  date  on 
which  the  Request  was  filed,  the  final 
determination  for  which  panel  review  is 
requested  and  the  information  set  out  in 
subrule  (l)(c). 

Joint  Panel  Reviews 

36.  (1)  Subject  to  rule  37,  where 

(a)  a  panel  is  established  to  review  a 
final  determination  made  under 
paragraph  41(l){a)  of  the  Special  Import 
Measures  Act.  as  amended,  with  respect 
to  particular  good;  of  the  United  States 
or  Mexico  and  a  Request  for  Panel 
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Review  of  a  final  determination  made 
under  subsection  43(1)  of  that  Act  with 
respect  to  those  goods  is  filed,  or 

(b)  a  panel  is  established  to  review  a 
final  determination  made  under  section 
705(a)  or  735(a)  of  the  Tariff  Act  of 
1930.  as  amended,  with  respect  to 
particular  goods  of  Csnada  or  Mexico 
and  a  Request  for  Pan^l  Review  of  a 
final  determination  made  under  section 
705(b)  or  735(b)  of  that  Act  with  respect 
to  those  goods  is  filed, 
within  10  days  after  that  Request  is 
filed,  a  participant  in  the  former  panel 
review,  the  investigating  authority  in 
the  latter  panel  review  or  an  interested 
person  listed  in  the  service  list  of  the 
latter  pane!  review  may  file  a  motion  in 
the  former  panel  review  requesting  that 
both  final  determinations  be  reviewed 
jointly  by  one  panel. 

(2)  Any  participant  in  the  former 
panel  review,  the  investigating  authority 
in  the  latter  panel  review  or  an 
interested  person  listed  in  the  service 
list  of  the  latter  panel  review  who 
certifies  an  intention  to  become  a 
participant  in  the  latter  panel  review 
may,  within  10  days  after  a  motion  is 
filed  under  subrule  (1).  file  an  objection 
to  the  motion,  in  which  case  the  motion 
shall  be  deemed  to  be  denied  and 
separate  panel  reviews  shall  be  held. 

37.  (1)  Where  a  panel  is  established  to 
review  a  final  determination  made 
under  paragraph  41(l)(a)  of  the  Special 
Import  Measures  Act,  as  amended,  that 
applies  with  respect  to  particular  goods 
of  the  United  States  or  Mexico  and  a 
Request  for  Panel  Review  of  a  negative 
final  determination  made  under 
subsection  43(1)  of  that  Aa  with  respect 
to  those  goods  is  filed,  the  final 
determinations  shall  be  reviewed  jointly 
by  one  panel. 

(2)  Where  a  panel  is  established  to 
review  a  final  determination  made 
under  section  705(3)  or  735(a)  of  the 
Tariff  Act  of  1930,  as  amended,  that 
applies  with  respect  to  particular  goods 
of  Canada  or  Mexico  and  a  Request  for 
Panel  Review  of  a  negative  final 
determination  made  under  section 
705(b)  or  735(b)  of  that  Act  with  respect 
to  those  goods  is  filed,  the  final 
determinations  shall  be  reviewed  jointly 
by  one  panel. 

38.  (1)  Subject  to  subrules  (2)  and  (3). 
where  final  determinations  are  reviewed 
jointly  pursuant  to  rule  36  or  37,  the 
time  periods  fixed  under  these  rules  for 
the  review  of  the  final  determination 
made  under  subsection  43(1)  of  the 
Special  Import  Measures  Act,  as 
amended,  or  section  705(b)  or  735(b)  of 
the  Tariff  Act  of  1930,  as  amended,  shall 
apply  to  the  joint  review,  commencing 
with  the  date  fixed  for  filing  brieb 
pursuant  to  rule  57. 
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(2)  Unless  otherwise  ordered  by  a 
pane  as  a  result  of  a  motion  under 
subn  le  (3).  where  final  determinations 
n  viewed  jointly  pursuant  to  rule  37, 
'  shall  issue  its  decision  with 
to  the  final  determination  made 
subsection  43(1)  of  the  Special 
Impd^  Measures  Act,  as  amended,  or 

705(b)  or  735(b)  of  the  Tariff  Act 
,  as  amended,  and  where  the 
remands  the  final  determination 
investigating  authority  and  the 
aination  on  Remand  is 
affiriiative,  the  panel  shall  thereafter 
uefits  decision  with  respect  to  the 
ete.Tnination  made  under 
ph  41(l)(a)  of  the  Special  Import 

Act,  as  amended,  or  section 
or  735(a)  of  the  Tariff  Act  of 
as  amended. 

.'here  the  final  determinations  are 
revie  ved  jointly  pursuant  to  rule  36  or 
37,  ai  ly  participant  may,  unilaterally  or 
with  he  consent  of  the  other 
parti<  i  pants,  request  by  motion  that 
time  >eriods,  other  than  the  time 
perio  is  referred  to  in  subrule  (1),  be 
fixed  for  the  filing  of  pleadings,  oral 
proc«  edings,  decisions  and  other 
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A  Notice  of  Motion  pursuant  to 
subnile  (3)  shall  be  filed  no  later  than 

s  after  the  date  fixed  for  filing 
Noticias  of  Appearance  in  the  review  of 

I  determination  made  under 
subs^ion  43(1)  of  the  Special  Import 
Measures  Act,  as  amended,  or  section 
or  735(b)  of  the  Tariff  Act  of 
as  amended. 
(5))Unless  otherwise  ordered  by  a 
,  where  the  panel  has  not  issued  a 
on  a  motion  filed  pursuant  to 
subnile  (3)  within  30  days  after  the 
Klinf  of  the  Notice  of  Motion,  the 
motii  n  shall  be  deemed  denied. 

Com  ilaint 

39,  (1)  Subject  to  subrule  (3).  any 
inter  isted  person  who  intends  to  make 
allegi  itions  of  errors  of  fact  or  law, 
inclifiing  challenges  to  the  jurisdiction 
investigating  authority,  with 

to  a  final  determination,  shall 
ith  the  responsible  Secretariat, 
30  days  after  the  filing  of  a  first 
for  Panel  Review  x>f  the  final 
.  a  Complaint,  together 
jroof  of  service  on  the 
e<  igating  authority  and  on  all 
listed  on  the  service  list 
IjEvery  Complaint  referred  to  in 
le  (1)  shall  contain  the  following 
ation  (model  form  provided  in 
Sbhedule): 

(a)  the  information  set  out  in  subrule 
55(1  ; 

(b)  the  precise  nature  of  the 
Com  ilaint,  including  the  applicable 
stan(|ard  of  review  and  the  allegations  of 
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errors  of  fact  or  law,  including 
challenges  to  the  jurisdiction  of  the 
investigating  authority; 

(c)  a  statement  describing  the 
interested  person's  entitlement  to  file  a 
Complaint  under  this  rule;  and 

(d)  where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  complainant 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(3)  Only  an  interested  person  who 
would  otherwise  Iw  entitled  to 
commence  proceedings  for  judicial 
review  of  the  final  determination  may 
file  a  Complaint. 

(4)  Subject  to  subrule  (5),  an  amended 
Complaint  shall  be  filed  no  later  than  5 
days  before  the  expiration  of  the  time 
period  for  filing  a  Notice  of  Appearance 
pursuant  to  rule  40. 

(5)  An  amended  Complaint  may,  with 
leave  of  the  panel,  be  filed  after  the  time 
limit  set  out  in  subrule  (4)  but  no  later 
than  20  days  before  the  expiration  of  the 
time  p>eriod  for  filing  briefs  pursuant  to 
subrule  57(1). 

(6)  Leave  to  file  an  amended 
Complaint  may  be  requested  of  the 
panel  by  the  filing  of  a  Notice  of  Motion 
for  leave  to  file  an  amended  Complaint 
accompanied  by  the  proposed  amended 
Complaint. 

(7)  Where  the  panel  does  not  grant  a 
motion  referred  to  in  subrule  (6)  within 
the  time  period  for  filing  briefs  pursuant 
to  subrule  57(1),  the  motion  shall  be 
deemed  to  be  denied. 

Notice  of  Appearance 

40.  (1)  Within  45  days  after  the  filing 
of  a  first  Request  for  Panel  Review  of  a 
final  determination,  the  investigating 
authority  and  any  other  interested 
person  who  proposes  to  participate  in 
the  panel  review  and  who  has  not  filed 
a  Complaint  in  the  panel  review  shall 
file  with  the  responsible  Secretariat  a 
Notice  of  Appearance  containing  the 
following  information  (model  form 
provided  in  the  Schedule): 

(a)  the  information  set  out  in  subrule 
55(1); 

(b)  a  statement  as  to  the  basis  for  the 
person's  claim  of  entitlement  to  file  a 
Notice  of  Appearance  under  this  rule; 

(c)  in  the  case  of  a  Notice  of 
Appearance  filed  by  the  investigating 
authority,  any  admissions  with  res{>ect 
to  the  allegations  set  out  in  the 
Complaints; 

(d)  a  statement  as  to  whether 
appearance  is  made 

(i)  in  support  of  some  or  all  of  the 
allegations  set  out  in  a  Complaint  under 
subrule  39(2)(b). 
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(ii)  in  opposition  to  some  or  all  of  the 
allegations  set  out  in  a  Complaint  under 
subrule  39(2)(b),  or 

(iii)  in  support  of  some  of  the 
allegations  set  out  in  a  Complaint  under 
subrule  39(2)(b)  and  in  opposition  to 
some  of  the  allegations  set  out  in  a 
Complaint  under  subrule  39(2)(b);  and 

(e)  where  the  final  determination  was 
made  in  Canada,  a  statement  as  to 
whether  the  person  filing  the  Notice  of 
Appearance 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  panel,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(2)  Any  complainant  who  intends  to 
appear  in  opposition  to  allegations  set 
out  in  a  Complaint  under  subrule 
39(2)(b)  shall  file  a  Notice  of 
Appearance  containing  the  statements 
referred  to  in  subrules  (l)(b)  and  (l)(d) 
(ii)  or  (iii). 

Record  for  Review 

41.  (1)  The  investigating  authority 
whose  final  determination  is  under 
review  shall,  within  15  days  after  the 
expiration  of  the  time  period  fixed  for 
filing  a  Notice  of  Appearance,  file  with 
the  responsible  Secretariat 

(a)  nine  copies  of  the  final 
determination,  including  reasons  for  the 
final  determination; 

(b)  two  copies  of  an  Index  comprised 
of  a  descriptive  list  of  all  items 
contained  in  the  administrative  record, 
together  with  proof  of  service  of  the 
Index  on  all  participants;  and 

(c)  subject  to  subrules  (3).  (4)  and  (5). 
two  copies  of  the  administrative  record. 

(2)  An  Index  referred  to  in  subrule  (1) 
shall,  where  applicable,  identify  those 
items  that  contain  proprietary 
information,  privileged  information  or 
government  information  by  a  statement 
to  that  effect. 

(3)  Where  a  document  containing 
proprietary  information  is  filed,  it  shall 
be  filed  under  seal  in  accordance  with 
rule  44. 

(4)  No  privileged  information  shall  be 
filed  with  the  responsible  Secretariat 
unless  the  investigating  authority 
waives  the  privilege  and  voluntarily 
files  the  information  or  the  information 
is  filed  pursuant  to  an  order  of  a  panel. 

(5)  No  government  information  shall 
be  filed  with  the  responsible  Secretariat 
unless  the  investigating  authority,  after 
having  reviewed  the  government 
information  and,  where  applicable,  after 
having  pursued  appropriate  review 
procedures,  determines  that  the 
information  may  be  disclosed. 


Part  ni— Paneb 

Announcement  of  Panel 

42.  On  the  completion  of  the  selection 
of  a  panel,  the  responsible  Secretary 
shall  notify  the  participants  and  the 
other  involved  Secretary  of  the  names  of 
the  panelists. 

Violation  of  Code  of  Conduct 

43.  Where  a  participant  believes  that 
a  panelist  or  an  assistant  to  a  panelist  is 
in  violation  of  the  Code  of  Conduct,  the 
participant  shall  forthwith  notify  the 
responsible  Secretary  in  writing  of  the 
alleged  violation.  The  responsible 
Secretary  shall  promptly  notify  the 
other  involved  Secretary  and  the 
involved  Parties  of  the  allegations. 

Part  IV— Proprietary  InformatifMi  and 
Privileged  Infimnation 

Filing  or  Service  Under  Seal 

44.  (1)  Where,  under  these  rules,  a 
document  containing  proprietary 
information  or  privileged  information  is 
required  to  be  filed  under  seal  with  the 
Secretariat  or  is  required  to  tie  served 
under  seal,  the  document  shall  be  filed 
or  served  in  accordance  with  this  rule 
and,  where  the  document  is  a  pleading, 
in  accordance  with  rule  56. 

(2)  A  document  filed  or  served  under 
seal  shall  be 

(a)  bound  separately  from  all  other 
documents; 

(b)  clearly  marked 

(i)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 

(A)  in  the  case  of  a  document 
containing  proprietary  information, 
"Proprietary",  "Confidential",  "De 
nature  exclusive"  or  "Confidentiel". 
and 

(B)  in  the  case  of  a  document 
containing  privileged  information, 
"Privileged"  or  "Protege". 

(ii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 

(A)  in  the  case  of  a  document 
containing  proprietary  information, 
"Confidencial",  and 

(B)  in  the  case  of  a  document 
containing  privileged  information, 
"Privilegiada",  and 

(iii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States, 

(A)  in  the  case  of  a  docimient 
containing  proprietary  information, 
"Proprietary",  and 

(B)  in  the  case  of  a  document 
containing  privileged  information, 
"Privileged";  and 

(c)  contained  in  an  opaque  inner 
wrapper  and  an  opaque  outer  wrapper. 

(3)  An  inner  wrapper  referred  to  in 
subrule  (2)(c)  shall  indicate 


(a)  that  proprietary  information  or 
privileged  information  is  enclosed,  as 
the  case  may  be;  and 

(b)  the  Secretariat  file  number  of  the 
panel  review. 

45.  Filing  or  service  of  proprietary 
information  or  privileged  information 
with  the  Secretariat  does  not  constitute 
a  waiver  of  the  designation  of  the 
information  as  proprietary  information 
or  privileged  information. 

Proprietary  Information  Access  Orders 

46.  (1)  A  coimsel  of  record,  or  a 
professional  retained  by,  or  under  the 
control  or  direction  of,  a  counsel  of 
record,  who  wishes  disclosure  of 
proprietary  information  in  a  panel 
review  shall  file  a  Proprietary 
Information  Access  Application  with 
respect  to  the  proprietary  information  as 
follows: 

(a)  with  the  responsible  Secretariat, 
four  copies;  and 

(b)  with  the  investigating  authority, 
one  original  and  any  additional  copies 
that  the  investigating  authority  requires. 

(2)  A  Proprietary  Information  Access 
Application  referred  to  in  subrule  (1) 
shall  be  served 

(a)  where  the  Proprietary  Information 
Access  Application  is  filed  before  the 
expiration  of  the  time  period  fixed  for 
filing  a  Notice  of  Appearance  in  the 
panel  review,  on  the  persons  listed  in 
the  service  list;  and 

(b)  in  any  other  case,  on  all 
participants  other  than  the  investigating 
authority,  in  accordance  with  subrule 
24(1). 

47.  (1)  Every  panelist,  assistant  to  a 
panelist,  court  reporter,  interpreter  and 
translator  shall,  before  taking  up  duties 
in  a  panel  review,  provide  to  the 
responsible  Secretary  a  Proprietary 
Information  Access  Application. 

(2)  A  panelist,  assistant  to  a  panelist, 
court  reporter,  interpreter  or  translator 
who  amends  or  modifies  a  Proprietary 
Information  Access  Application  shall 
provide  the  responsible  Secretariat  with 
a  copy  of  the  amendment  or 
modification. 

(3)  Where  the  investigating  authority 
receives,  pursuant  to  subrule  14(1),  a 
Proprietary  Information  Access 
Application  or  an  amendment  or 
modification  thereto,  the  investigating 
authority  shall  issue  a  Proprietary 
Information  Access  Order,  amendment 
or  modification  accordingly. 

48.  The  investigating  autnority  shall, 
within  30  days  after  a  Proprietary 
Information  Access  Application  is  filed 
in  accordance  with  subrule  46(1),  serve 
on  the  person  who  filed  the  Proprietary 
Information  Access  Application 

(a)  a  Proprietary  Information  Access 
Order;  or 


(b)  a  notification  in  writing  setting  out 
the  reasons  why  a  Proprietary 
Information  Access  Order  is  not  issued. 

49.  (1)  Where 

(a)  an  investigating  authority  reftises 
to  issue  a  Proprietary  Information 
Access  Order  to  a  counsel  of  record  or 
to  a  professional  retained  by,  or  under 
the  control  or  direction  of,  a  counsel  of 
record,  or 

(b)  an  investigating  authority  issues  a 
Proprietary  Information  Access  Order 
with  terms  unacceptable  to  the  counsel 
of  record, 

the  counsel  of  record  may  file  with  the 
responsible  Secretariat  a  Notice  of 
Motion  requesting  that  the  panel  review 
the  decision  of  the  investigating 
authority. 

(2)  Where,  after  consideration  of  any 
response  made  by  the  investigating 
authority  referred  to  in  subrule  (1).  the 
panel  decides  that  a  Proprietary 
Information  Access  Order  should  be 
issued  or  that  the  terms  of  a  Proprietary 
Information  Access  Order  should  be 
modified  or  amended,  the  panel  shall  so 
notify  counsel  for  the  investigating 
authority. 

(3)  where  the  final  determination  was 
made  in  the  United  States  and  the 
investigating  authority  fails  to  comply 
with  the  notification  referred  to  in 
subrule  (2),  the  panel  may  issue  such 
orders  as  are  just  in  the  circumstances, 
including  an  order  refusing  to  permit 
the  investigating  authority  to  make 
certain  arguments  in  support  of  its  case 
or  striking  certain  arguments  from  its 
pleadings. 

50.  (1)  Where  a  Proprietary 
Information  Access  Order  is  issued  to  a 
person  in  a  panel  review,  the  person 
shall  file  with  the  responsible 
Secretariat  a  copy  of  the  Proprietary 
Information  Access  Order. 

(2)  Where  a  Proprietary  Information 
Access  Order  is  revoked,  amended  or 
modified  by  the  investigating  authority, 
the  investigating  authority  shall  provide 
to  the  responsible  Secretariat  and  to  all 
participants  a  copy  of  the  Notice  of 
Revocation,  amendment  or 
modification. 

51.  Where  a  Proprietary  Information 
Access  Order  is  issued  to  a  person,  the 
person  is  entitled 

(a)  to  access  to  the  document;  and 

(b)  where  the  person  is  a  counsel  of 
record,  to  a  ctspy  of  the  document 
containing  the  proprietary  information, 
on  payment  of  an  appropriate  fee,  and 
to  service  of  pleadings  containing  the 
proprietary  information. 

Privileged  Information 

52.  (1)  A  Notice  of  Motion  for 
disclosure  of  a  document  in  the 
administrative  record  identified  as 


cont:  ining  privileged  information  shall 
set  01  It 

(a)  the  reasons  why  disclosure  of  the 
docu  nent  is  necessary  to  the  case  of  the 
partii  ;ipant  fiHng  the  Notice  of  Motion; 
and 

(b)  a  statement  of  any  point  of  law  or 
legal  authority  relied  on,  together  with 
a  con  cise  argument  in  support  of 
disci  )sure. 

(2)  Within  10  days  after  a  Notice  of 
Motii  in  referred  to  in  subrule  (1)  is  filed, 
the  ii  vestigating  authority  shall,  if  it 
inten  ds  to  respond,  file  the  following  in 
respc  nse: 

(a)  Em  affidavit  of  an  official  of  the 
inves  tigating  authority  stating  that, 
since  the  filing  of  the  Notice  of  Motion, 
the  o  ficial  has  examined  the  document 
and  1  as  determined  that  disclosure  of 
the  d  jcument  would  constitute 
disci  )sure  of  privileged  information; 
and 

(b)Ja  statement  of  any  point  of  law  or 
legal  authority  relied  on,  together  with 
a  con  cise  argument  in  support  of  non- 
disci  )sure. 

(3)  After  having  reviewed  the  Notice 
of  M(  ition  referred  to  in  subrule  (1)  and 
any  1 3sponse  filed  under  subrule  (2),  the 
pane  may  order 

(a)  that  the  document  shall  not  be 
disci  )sed;  or 

(b)  that  the  investigating  authority  file 
two  <  opies  of  the  document  under  seal 
with  the  responsible  Secretariat. 

(4)  Where  the  panel  has  issued  an 
ordei  pursuant  to  subrule  (3)(b).  the 
pane  shall  select  two  panelists,  one  of 
whoi  1  shall  be  a  lawyer  who  is  a  citizen 
of  th(  •■  country  of  one  involved  Party  and 
the  0  her  of  whom  shall  be  a  lawyer 
who  s  a  citizen  of  the  country  of  the 
othei  involved  Party. 

(5)  The  two  panelists  selected  under 
subn  le  (4)  shall 

(a)  {examine  the  document  in  camera; 
and 

(b) 
any 

(6) 
(5)(b 


ide- 


Where  the  two  panelists  selected 
subrule  (4)  fail  to  come  to  a 
on,  the  panel  shall 
examine  the  document  in  camera; 


pane 

(7) 
un 
deci 

(a) 
and 

{bH 
disc 

(8) 
sub 
docuhient 


communicate  their  decision,  if 
o  the  panel. 

The  decision  referred  to  in  subrule 
shall  l)e  issued  as  an  order  of  the 


issue  an  order  with  respect  to  the 
1  )sure  of  the  document. 
Where  an  order  referred  to  in 
le  (6)  or  (7)  is  to  the  effect  that  the 
shall  not  be  disclosed,  the 
resp{|nsible  Secretary  shall  return  all 
of  the  document  to  the 
igating  authority  by  service  under 


«S( 


copi 
inve 
seal. 

53  In  a  panel  review  of  a  final 
deteijnination  made  in  the  United 


States,  where,  pursuant  to  rule  52, 
disclosure  of  a  document  is  granted, 

(a)  the  panel  shall  limit  disclosure  to 
(i)  persons  who  must  have  access  in 

order  to  permit  effective  representation 
in  the  panel  review, 

(ii)  persons,  such  as  the  Secretariat 
staff,  court  reporters,  interpreters  and 
translators,  who  must  have  access  for 
administrative  purposes  in  order  to 
permit  effective  functioning  of  the 
panel,  and 

(iii)  members  of  an  Extraordinary 
Challenge  Committee  and  their 
assistants  who  may  need  access 
pursuant  to  the  NAFTA  Extraordinary 
Challenge  Committee  Rules; 

(b)  the  panel  shall  issue  an  order 
identifying  by  name  and  by  title  or 
position  the  persons  who  are  entitled  to 
access  and  shall  allow  for  future  access 
by  new  counsel  of  record  and  by 
members  of  an  Extraordinary  Challenge 
Committee  and,  as  necessary,  their 
assistants;  and 

(c)  the  investigating  authority  shall 
issue  a  Propriety  Information  Access 
Order  with  respect  to  that  docimient  in 
accordance  with  the  order  of  the  panel. 

Violations  of  Proprietary  Information 
Access  Applications  or  Orders 

54.  Where  a  person  alleges  that  the 
terms  of  a  Proprietary  Information 
Access  Application  or  of  a  Proprietary 
Information  Access  Order  have  been 
violated,  the  panel  shall  refer  the 
allegations  to  the  investigating  authority 
for  investigation  and,  where  applicable, 
the  imposition  of  sanctions  in 
accordance  with  section  77.034  of  the 
Special  Import  Measures  Act,  as 
amended,  section  777(f)  of  the  Tariff  Act 
of  1930.  as  amended,  or  article  93  of  the 
Ley  de  Comercio  Exterior. 

Part  V — Written  Proceedings 

Form  and  Content  of  Pleadings 

55.  (1)  Every  pleading  filed  in  a  panel 
review  shall  contain  the  following 
information: 

(a)  the  title  of,  and  any  Secretariat  file 
number  assigned  for,  the  panel  review; 

(b)  a  brief  descriptive  title  of  the 
pleading; 

(c)  the  name  of  the  Party,  investigating 
authority  or  interested  person  filing  the 
document; 

(d)  the  name  of  counsel  of  record  for 
the  Party,  investigating  authority  or 
interested  person; 

(e)  the  service  address,  as  defined  in 
rule  3;  and 

(f)  the  telephone  number  of  the 
counsel  of  record  referred  to  in  subrule 
(d)  or,  where  an  interested  person  is  not 
represented  by  counsel,  the  telephone 
number  of  the  interested  person. 
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(2)  Every  pleading  filed  in  a  panel 
review  shall  be  on  paper  8V2  x  11  inches 
(216  millimetres  by  279  millimeters)  in 
size.  The  text  of  the  pleading  shall  be 
printed,  typewritten  or  reproduced 
legibly  on  one  side  only  with  a  margin 
of  approximately  IV2  inches  (40 
millimetres)  on  the  left-hand  side  with 
double  spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  titles, 
schedules,  tables,  graphs  and  columns 
of  figures  shall  be  presented  in  a 
readable  form.  Briefs  and  appendices 
shall  be  securely  bound  along  the  left- 
hand  margin. 

(3)  Every  pleading  filed  on  behalf  of 
a  participant  in  a  panel  review  shall  be 
signed  by  counsel  for  the  participant  or, 
where  the  participant  is  not  represented 
by  counsel,  by  the  participant. 

56.  (1)  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  containing  the  proprietary 
information  shall  be  filed  under  seal 
and 

(i)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
shall  be  labelled  "Proprietary", 
"Confidential",  "Confidentiel"  or  "De 
nature  exclusive",  with  the  top  of  each 
page  that  contains  proprietary 
information  marked  with  the  word 
"Proprietary",  "Confidential", 
"Confidentiel"  or  "De  nature  exclusive" 
and  with  the  proprietary  information 
enclosed  in  brackets, 

(ii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
shall  be  labelled  "Confidencial",  with 
the  top  of  each  page  that  contains 
proprietary  information  marked  with 
the  word  "Confidencial"  and  w'ith  the 
proprietary  information  enclosed  in 
brackets,  and 

(iii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  shall  be  labelled 
"Proprietary", 

with  the  top  of  each  page  that  contains 
proprietary  information  marked  with 
the  word  "Proprietary"  and  with  the 
proprietary  information  enclosed  in 
brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  proprietary 
information  shall  be  filed  and 

(i)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
shall  be  labelled  "Non-Proprietary", 
"Non-Confidential",  "Non  confidentiel" 
or  "De  nature  non  exclusive". 


(ii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
shall  be  labelled  "No-confidencial",  and 

(iii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  shall  be  labelled  "Non- 
Proprietary",  with  each  page  fi-om 
which  proprietary  information  has  been 
deleted  marked  to  indicate  the  location 
from  which  the  proprietary  information 
was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  containing  the  privileged 
information  shall  be  filed  under  seal 
and 

(i)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
shall  be  labelled  "Privileged"  or 
"Protege",  with  the  top  of  each  page  that 
contains  privileged  information  marked 
with  the  word  "Privileged"  or  "Protege" 
and  with  the  privileged  information 
enclosed  in  brackets, 

(ii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
shall  be  labelled  "Privilegiada",  with 
the  top  of  each  page  that  contains 
privileged  information  marked  with  the 
word  "Privilegiada",  and  with  the 
privileged  information  enclosed  in 
brackets,  and 

(iii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  shall  be  labelled 
"Privileged",  with  the  top  of  each  page 
that  contains  privileged  information 
marked  with  the  word  "Privileged"  and 
with  the  privileged  information 
enclosed  in  brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  privileged 
information  shall  be  filed  and 

(i)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Canada, 
shall  be  labelled  "Non-Privileged"  or 
"Non  protege", 

(ii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  Mexico, 
shall  be  labelled  "No-privilegiada",  and 

(iii)  with  respect  to  a  panel  review  of 
a  final  determination  made  in  the 
United  States,  shall  be  labelled  "Non- 
Privileged", 

with  each  page  from  which  privileged     • 
information  has  been  deleted  marked  to 
indicate  the  location  from  which  the 
privileged  information  was  deleted. 

Filing  of  Briefs 

57.  (1)  Subject  to  subrule  38(1),  every 
participant  who  has  filed  a  Complaint 
-under  rule  39  or  a  Notice  of  Appearance 
with  a  statement  under  subrule  40(l)(d) 


(i)  or  (iii)  shall  file  a  brief,  setting  forth 
grounds  and  arguments  supporting 
allegations  of  the  Complaint  no  later 
than  60  days  after  the  expiration  of  the 
time  (>eriod  fixed,  under  subrule  41(1), 
for  filing  the  administrative  record. 

(2)  Every  participant  who  has  filed  a 
Notice  of  Appearance  with  a  statement 
under  subrule  40(l)(d)  (ii)  or  (iii)  shall 
file  a  brief  setting  forth  grounds  and 
arguments  opposing  allegations  of  a 
Complaint  no  later  than  60  days  after 
the  expiration  of  the  time  period  for 
filing  of  briefs  referred  to  in  subrule  (1). 

(3)  Every  participant  who  has  filed  a 
brief  pursuant  to  subrule  (1)  may  file  a 
brief  replying  to  the  grounds  and 
arguments  set  forth  in  the  briefs  filed 
pursuant  to  subrule  (2)  no  later  than  15 
days  after  the  expiration  of  the  time 
period  for  filing  of  briefs  referred  to  in 
subrule  (2).  Reply  briefs  shall  be  limited 
to  rebuttal  of  matters  raised  in  the  briefs 
filed  pursuant  to  subrule  (2). 

(4)  An  appendix  containing 
authorities  cited  in  all  briefs  filed  under 
any  of  subrules  (1)  to  (3)  shall  be  filed 
with  the  responsible  Secretariat  within 
10  days  after  the  last  day  on  which  a 
brief  under  subrule  (3)  may  be  filed. 

(5)  Any  number  of  participants  may 
join  in  a  single  brief  and  any  participant 
may  adopt  by  reference  any  part  of  the 
brief  of  another  participant. 

(6)  A  participant  may  file  a  brief 
without  appearing  to  present  oral 
argument. 

(7)  Where  a  panel  review  of  a  final 
determination  made  by  an  investigating 
authority  of  the  United  States  with 
respect  to  certain  goods  involves  issues 
that  may  relate  to  the  final 
determination  of  the  other  investigating 
authority  with  respect  to  those  goods, 
the  latter  investigating  authority  may 
file  an  amicus  curiae  brief  in  the  panel 
review  in  accordance  with  subrule  (2). 

Failure  to  File  Briefs 

58.  (1)  In  respect  of  a  panel  review  of 
a  final  determination  made  in  the 
United  States  or  Canada,  where  a 
participant  fails  to  file  a  brief  within  the 
time  period  fixed  and  no  motion 
pursuant  to  rule  20  is  pending,  on  a 
motion  of  another  participant,  the  panel 
may  order  that  the  participant  who  fails 
to  file  a  brief  is  not  entitled 

(a)  to  present  oral  argument; 

(b)  to  service  of  any  further  pleadings, 
orders  or  decisions  in  the  panel  review; 
or 

(c)  to  further  notice  of  the  proceedings 
in  the  panel  review. 

(2)  Where 

(a)  no  brief  is  filed  by  any 
complainant  or  by  any  participant  in 
support  of  any  of  the  complainants 
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within  the  time  periods  established 
pursuant  to  these  rules,  and 

(b)  no  )notion  pursuant  to  rule  20  is 
pending,  tht  panel  may,  on  its  own 
motion  or  pursuant  to  the  motion  of  a 
participant,  issue  an  order  to  show 
cause  why  the  panel  review  should  not 
be  dismissed. 

(3)  If,  pursuant  to  an  order  under 
subrule  (2).  good  cause  is  not  shown, 
the  panel  shall  issue  an  order 
dismissing  the  panel  review. 

(4)  Where  no  orief  is  filed  by  an 
investigating  authority,  or  by  an 
interested  person  in  support  of  the 
investigating  authority,  within  the  time 
period  fixed  in  subrule  57(2),  a  panel 
may  issue  a  decision  referred  to  in  rule 
72. 

Content  of  Briefs  and  Appendices 

59.  (1)  Every  brief  filed  pursuant  to 
subrule  57  (1)  or  (2)  shall  contain 
information,  in  the  following  order, 
divided  into  five  parts: 

Parti: 

(a)  A  table  of  contents:  and 

(b)  A  table  of  authorities  cited: 

The  table  of  authorities  shall  contain 
references  to  all  treaties,  statutes  and 
regulations  cited,  any  cases  primarily 
relied  on  in  the  briefs,  set  out 
alphabetically,  and  all  other  documents 
referred  to  except  documents  from  the 
administrative  record.  The  table  of 
authorities  shall  refer  to  the  page(s)  of 
the  brief  where  each  authority  is  cited 
and  mark,  with  an  asterisk  in  the 
margin,  those  authorities  primarily 
relied  on. 

Part  U:  A  statement  of  the  case: 

(a)  in  the  brief  of  a  complainant  or  of 
a  participant  filing  a  brief  pursuant  to 
subrule  57(1),  this  Part  shall  contain  a 
concise  statement  of  the  relevant  facts; 

(b)  in  the  brief  of  an  investigating 
authority  or  of  a  participant  filing  a  brief 
pursuant  to  subrule  57(2),  this  Part  shall 
contain  a  concise  statement  of  the 
position  of  the  investigating  authority  or 
the  participant  with  respect  to  the 
statement  of  facts  set  out  in  the  briefs 
referred  to  in  paragraph  (a),  including  a 
concise  statement  of  other  facts  relevant 
to  its  case;  and 

(c)  in  all  briefs,  references  to  evidence 
in  the  administrative  record  shall  be 
made  by  page  and,  where  practicable,  by 
line. 

Part  III:  A  statement  of  the  issues: 

(a)  in  the  brief  of  a  complainant  or  of 
a  participant  filing  a  brief  pursuant  to 
subrule  57(1),  this  Part  shall  contain  a 
concise  statement  of  the  issues;  and 

(b)  in  the  brief  of  an  investigating 
authority  or  of  a  participant  filing  a  brief 
pursuant  to  subrule  57(2).  this  Part  shall 
contain  a  concise  statement  of  the 
position  of  the  investigating  authority  or 
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th(  participant  with  respect  to  each 
iss  le  relevant  to  its  case. 

1  art  IV:  Argument: 
his  Part  snail  consist  of  the  argument 
set  ing  out  concisely  the  points  of  law 
rel  iting  to  the  issues,  with  applicable 
citi  tions  to  authorities  and  the 
adi  linistrative  record 

1  art  V:  Relief: 
his  part  shall  consist  of  a  concise 
sta  ement  precisely  identifying  the  relief 
ret  aested. 

( I)  Paragraphs  in  Parts  I  to  V  of  a  brief 
ma  /  be  numbered  consecutively. 

( ()  A  reply  brief  filed  pursuant  to  rule 
57  ))  shall  include  a  table  of  contents 
an(  a  table  of  authorities,  indicating 
the  se  principally  relied  upon  in  the 
arg  ament. 

Ap  oendix  to  the  Briefs 
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.  (1)  Authorities  ijeferred  to  in  the 
shall  be  included  in  an  appendix, 
wh)ch  shall  be  organized  as  follows:  a 

of  contents,  copies  of  all  treaty  and 
statutory  references,  references  to 

lations,  cases  primarily  relied  on  in 
thelbriefs,  set  out  alphabetically,  and  all 
documents  referred  to  in  the  briefs 
documents  fi-om  the 
inistrative  record. 
The  appendix  required  under 
lie  57(4)  shall  be  compiled  by  a 
icipant  who  filed  a  brief  under 
suljrule  57(1)  and  who  was  so 
de^gnated  by  all  the  participants  who 
d  a  brief.  Each  participant  who  filed 
ief  under  subrule  57(2)  shall  provide 
the  designated  participant  with  a  copy 
(  ach  authority  on  which  it  primarily 
rel  ed  in  its  brief  that  was  not  primarily 
rel  ed  on  in  any  other  brief  filed  under 
I:  rule  57(1).  Each  participant  who 
'  a  brief  under  subrule  57(3)  shall 
ide  the  designated  participant  with 
a  c»py  of  each  authority  on  which  it 
pri  narily  relied  in  its  brief  that  was  not 
pri  narily  relied  on  in  briefs  filed 
pu^uant  to  subrule  57  (1)  or  (2). 
The  costs  for  compiling  the 
api  endix  shall  be  borne  equally  by  all 
pai  icipants  who  file  briefs. 

Mo  ions 

1 1.  (1)  A  motion  shall  be  made  by 
No  ice  of  Motion  in  writing  (model  form 
pre  vided  in  the  Schedule)  unless  the 
cin  umstances  make  it  unnecessary  or 
imfracticable. 

t)  Every  Notice  of  Motion,  and  any 
affi  iavit  in  support  thereof,  shall  be 
ace  smpanied  by  a  proposed  order  of  the 
pai  el  (model  form  provided  in  the 
Scl  edule)  and  shall  be  filed  with  the 
res  )onsible  Secretariat,  together  with 
pre  of  of  service  on  all  participants. 

(  I)  Every  Notice  of  Motion  shall 
cor  lain  the  following  information: 

(i  i)  the  title  of  the  panel  review,  the 
Secretariat  file  number  for  that  panel 


review  and  a  brief  descriptive  title 
indicating  the  purpose  of  the  motion; 

(b)  a  statement  of  the  precise  relief 
requested; 

Cc)  a  statement  of  the  grounds  to  be 
argued,  including  a  reference  to  any 
rule,  point  of  law  or  legal  authority  to 
be  relied  on,  together  with  a  concise 
argument  in  support  of  the  motion;  and 

(d)  where  necessary,  references  to 
evidence  in  the  administrative  record 
identified  by  page  and.  where 
practicable,  by  line. 

(4)  The  pendency  of  any  motion  in  a 
panel  review  shall  not  alter  any  time 
period  fixed  in  these  rules  or  by  an 
order  or  decision  of  the  panel. 

(5)  A  Notice  of  Motion  to  which  all 
participants  consent  shall  be  entitled  a 
Consent  Motion. 

62.  Subject  to  subrules  20(2)  and 
76(5).  unless  the  panel  otherwise  orders, 
a  participant  may  file  a  response  to  a 
Notice  of  Motion  within  10  days  after 
the  Notice  of  Motion  is  filed. 

63.  (1)  A  panel  may  dispose  of  a 
motion  based  upon  the  pleadings  filed 
pertaining  to  the  motion. 

(2)  The  panel  may  hear  oral  argument 
or.  subject  to  subrule  26(b).  direct  that 

a  motion  be  heard  by  means  of  a 
telephone  conference  call  with  the 
participants. 

(3)  A  panel  may  deny  a  motion  before 
responses  to  the  Notice  of  Motion  have 
been  filed. 

64.  Where  a  panel  chooses  to  hear  oral 
argument  or,  pursuant  to  subrule  63(2), 
directs  that  a  motion  be  heard  by  means 
of  a  telephone  conference  call  with  the 
participants,  the  responsible  Secretary 
shall,  at  the  direction  of  the  chairperson, 
fix  a  date,  time  and  place  for  the  hearing  . 
of  the  motion  and  shall  notify  all 
participants  of  the  same. 

Fart  VI — Oral  Proceedings 

Location 

65.  Oral  proceedings  in  a  panel 
review  shall  take  place  at  the  office  of 
the  responsible  Secretariat  or  at  such 
other  location  as  the  responsible 
Secretary  may  arrange. 

Pre-hearing  Conference 

66.  (1)  A  panel  may  hold  a  pre- 
hearing conference,  in  which  case  the 
responsible  Secretary  shall  give  notice 
of  the  conference  to  all  participants. 

(2)  A  participant  may  request  that  the 
panel  hold  a  pre-hearing  conference  by 
filing  with  the  responsible  Secretariat  a 
wrritten  request  setting  out  the  matters 
that  the  participant  proposes  to  raise  at 
the  conference. 

(3)  The  purpose  of  a  pre-hearing 
conference  shall  be  to  facilitate  the 
expeditious  advancement  of  the  panel 
review  by  addressing  such  matters  as 
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(a)  the  clarification  and  simplification 
of  the  issues; 

(b)  the  procedure  to  be  followed  at  the 
hearing  of  oral  argument;  and 

(c)  any  outstanding  motions. 

(4)  Subject  to  subrule  26(b).  a  pre- 
hearing conference  may  be  conducted 
by  means  of  a  telephone  conference  call. 

(5)  Following  a  pre-hearing 
conference,  the  panel  shall  promptly 
issue  an  order  setting  out  its  rulings 
with  respect  to  the  matters  considered  at 
the  conference. 

Oral  Argument 

67.  (1)  A  panel  shall  commence  the 
hearing  of  oral  argument  no  later  than 
30  days  after  the  expiration  of  the  time 
period  fixed  under  subrule  57(3)  for 
filing  reply  briefs.  At  the  direction  of  the 
panel,  the  responsible  Secretary  shall 
notify  all  participants  of  the  date,  time 
and  place  for  the  oral  argument. 

(2)  Oral  argument  shall  be  subject  to 
the  time  constraints  set  by  the  panel  and 
shall,  unless  the  panel  otherwise  orders, 
be  presented  in  the  following  order: 

(a)  the  complainants  and  any 
participant  who  filed  a  brief  in  support 
of  the  allegations  set  out  in  a  Complaint 
or  partly  in  support  of  the  allegations  set 
out  in  a  Complaint  and  partly  in 
opposition  to  the  allegations  set  out  in 

a  Complaint; 

(b)  the  investigating  authority  and  any 
participant  who  filed  a  brief  in 
opposition  to  the  allegations  set  out  in 

a  Complaint,  other  than  a  participant 
referred  to  in  subrule  (a);  and 

(c)  argument  in  reply,  at  the  discretion 
of  the  panel. 

(3)  If  a  participant  fails  to  appear  at 
oral  argument,  the  panel  may  hear 
argument  on  behalf  of  the  participants 
who  are  present.  If  no  participant 
api>ears,  the  panel  may  decide  the  case 
on  the  basis  of  briefs. 

(4)  Oral  argument  on  behalf  of  a 
participant  on  a  motion  or  at  a  hearing 
shall  be  conducted  by  the  counsel  of 
record  for  that  participant  or,  where  the 
participant  is  an  individual  appearing 
pro  se,  by  the  participant. 

(5)  Oral  argument  shall  be  limited  to 
the  issues  in  dispute. 

Subsequent  Authorities 

68.  (1)  A  participant  who  has  filed  a 
brief  may  bring  to  the  attention  of  the 
panel, 

(a)  at  any  time  before  the  conclusion 
of  oral  argument,  an  authority  that  is 
relevant  to  the  panel  review; 

(b)  at  any  time  after  the  conclusion  of 
oral  argument  and  before  the  panel  has 
issued  its  decision, 

(i)  an  authority  that  was  reported 
subset)uent  to  the  conclusion  of  oral 
argument,  or 


(ii)  with  the  leave  of  the  panel,  an 
authority  that  is  relevant  to  the  panel 
review  and  that  came  to  the  attention  of 
counsel  of  record  after  the  conclusion  of 
oral  argument,  by  filing  with  the 
responsible  Secretariat  a  written 
request,  setting  out  the  citation  of  the 
decision  or  judgment,  the  page  reference 
of  the  brief  of  the  participant  to  which 
the  decision  or  judgment  relates  and  a 
concise  statement,  of  no  more  than  one 
page  in  length,  of  the  relevance  of  the 
decision  or  judgment. 

(2)  A  request  referred  to  in  subrule  (1) 
shall  be  filed  as  soon  as  possible  after 

.the  issuance  of  the  decision  or  judgment 
by  the  court. 

(3)  Where  a  request  referred  to  in 
subrule  (1)  is  filed  with  the  responsible 
Secretariat,  any  other  participant  may. 
within  five  days  after  the  date  on  which 
the  request  was  filed,  file  a  concise 
statement,  of  no  more  than  one  page  in 
length,  in  response. 

Ora7  Proceedings  in  Camera 

69.  During  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  panel  shall  not  permit  any 
person  other  than  the  following  persons 
to  be  present: 

(a)  the  person  presenting  the 
proprietary  information  or  privileged 
information; 

(b)  a  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  information  under  a 
Proprietary  Information  Access  Order  or 
an  order  of  the  panel; 

(c)  in  the  case  of  privileged 
information,  a  person  as  to  whom  the 
confidentiality  of  the  privileged 
information  has  been  waived;  and 

(d)  officials  of,  and  counsel  for,  the 
investigating  authority. 

Part  VII — Decisions  and  Completions  of 
Panel  Reviews 

Orders,  Decisions  and  Terminations 

70.  The  responsible  Secretary  shall 
cause  notice  of  every  decision  of  a  panel 
issued  pursuant  to  rule  72  to  be 
published  in  the  official  publications  of 
the  involved  Parties. 

71.  (1)  Where  a  Notice  of  Motion 
requesting  dismissal  of  a  panel  review  is 
filed  by  a  participant,  the  panel  may 
issue  an  order  dismissing  the  panel 
review. 

(2)  Where  a  Notice  of  Motion 
requesting  termination  of  a  panel  review 
is  filed  by  a  participant  and  is  consented 
to  by  all  the  participants,  and  an 
affidavit  to  that  effect  is  filed,  or  where 
all  participants  file  Notices  of  Motion 
requesting  termination,  the  panel  review 
is  terminated  and,  if  a  panel  has  been 
appointed,  the  panelists  are  discharged. 


72.  A  panel  shall  issue  a  written 
decision  with  reasons,  together  with  any 
dissenting  or  concurring  opinions  of  the 
panelists,  in  accordance  with  Article 
1904.8  of  the  Agreement.  The  decision 
will  normally  be  released  by  noon  on 
the  date  of  issuance. 

Panel  Review  of  Action  on  Remand 

73.  (1)  An  investigating  authority 
shall  give  notice  of  the  action  taken 
pursuant  to  a  remand  of  the  panel  by 
filing  with  the  responsible  Secretariat  a 
Determination  on  Remand  within  the 
time  specified  by  the  panel. 

(2)  If,  on  remand,  the  investigating 
authority  has  supplemented  the 
administrative  record, 

(a)  the  investigating  authority  shall 
file  with  the  responsible  Secretariat  an 
Index  listing  each  item  in  the 
supplementary  remand  record,  and  a 
copy  of  each  non-privileged  item  listed 
in  that  Index,  within  five  days  after  the 
date  on  which  the  investigating 
authority  filed  the  Determination  on 
Remand  with  the  panel; 

(b)  any  participant  who  intends  to 
challenge  the  Determination  on  Remand 
shall  file  a  written  submission  with 
respect  to  the  Extermination  on  Remand 
within  20  days  after  the  date  on  which 
the  investigatinc  authority  filed  the 
Index  and  supplementary  remand 
record:  and 

(c)  any  response  to  the  written 
submissions  referred  to  in  subrule  (b) 
shall  be  filed  by  the  investigating 
authority,  and  by  any  participant 
supporting  the  investigating  authority, 
within  20  days  after  the  last  day  on 
which  written  submissions  in 
opposition  to  the  Determination  on 
Remand  may  be  filed. 

(3)  If.  on  remand,  the  investigating 
authority  has  not  supplemented  the 
record. 

(a)  any  participant  who  intends  to 
challenge  the  Determination  on  Remand 
shall  file  a  written  submission  within  20 
days  after  the  date  on  which  the 
investigating  authority  filed  the 
Determination  on  Remand  with  the 
panel:  and 

(b)  any  response  to  the  written 
submissions  referred  to  in  subrule  (a) 
shall  be  filed  by  the  investigating 
authority,  and  by  any  participant  filing 
in  support  of  the  investigating  authority, 
within  20  days  after  the  last  day  on 
which  such  written  submissions  may  be 
filed. 

(4)  In  the  case  of  a  panel  review  of  a 
final  determination  made  in  Mexico, 
where  a  participant  who  fails  to  file  a 
brief  under  rule  57  files  a  written 
submission  pursuant  to  subrule  (2)  or 
(3),  the  submission  shall  be  disregarded 
by  the  panel. 
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(5)  If  no  written  submissions  are  Hied 
under  subrule  (2)(b)  or  (3)(a)  within  the 
time  periods  established  by  these  rules, 
and  if  no  motion  pursuant  to  rule  20  is 
pending,  the  panel  shall,  within  10  days 
after  the  later  of  the  due  date  for  such 
written  submissions  and  the  date  of  the 
denial  of  a  motion  pursuant  to  rule  20. 
issue  an  order  affirming  the 
investigating  authority's  Determination 
on  Remand. 

(6)  Where  a  Determination  on  Remand 
is  challenged,  the  panel  shall  issue  a 
written  decision  pursuant  to  rule  72. 
either  af^rming  the  Determination  on 
Remand  or  remanding  it  to  the 
investigating  authority,  no  later  than  90 
days  after  the  Determination  on  Remand 
is  filed. 

74.  In  setting  the  date  by  which  a 
Determination  on  Remand  shall  be  due 
from  the  investigating  authority,  the 
panel  shall  take  into  account,  among 
other  factors. 

(a)  the  date  that  any  Determination  on 
Remand  with  respect  to  the  same  goods 
is  due  from  the  other  investigating 
authority;  and 

(b)  the  effect  the  Determination  on 
Remand  from  the  other  investigating 
authority  might  have  on  the 
deliberations  of  the  investigating 
authority  with  respect  to  the  muing  of 
a  final  Determination  on  Remand. 

Re-examination  of  Orders  and  Decisions 

75.  A  clerical  error  in  an  order  or 
decision  of  a  panel,  or  an  error  in  en 
order  or  decision  of  a  panel  arising  from 
any  accidental  oversight,  inaccuracy  or 
omission,  may  be  corrected  by  the  panel 
at  any  time  during  the  panel  review. 

76.  (1)  A  participant  may,  within  10 
days  after  a  panel  issues  its  decision, 
file  a  Notice  of  Motion  requesting  that 
the  panel  re-examine  its  decision  for  the 
purpose  of  correcting  an  accidental 
oversight,  inaccuracy  or  omission, 
which  shall  set 

(a)  the  oversight,  inaccuracy  or 
omission  with  respect  to  which  the 
request  is  made; 

(b)  the  relief  requested;  and 

(c)  if  ascertainable,' a  statement  as  to 
whether  other  participants  consent  to 
the  motion. 

(2)  The  grounds  for  a  motion  referred 
to  in  subrule  (1)  shall  be  limited  to  one 
or  both  of  the  following  grounds: 

(a)  that  the  decision  does  not  accord 
with  the  reasons  therefor,  or 

(b)  that  some  matter  has  been 
accidentally  overlooked,  stated 
inaccurately  or  omitted  by  the  panel 

(3)  ^4o  t^otioe  of  Motion  referred  to  in 
sulmile  (1)  shall  set  out  any  argument 
already  made  in  the  panel  review. 


(4) 
sup 
subi 

(5) 
order 


here  shall  be  no  oral  argimient  in 
poH  of  a  motion  referred  to  in 
ru  9  (1). 

xcept  as  the  panel  may  otherwise 
mder  subrule  (6)(b),  no 
partic  pant  shall  file  a  response  to  a 
Notice  of  Motion  filed  pursuant  to 

£  (1). 

'  l/ithin  seven  days  after  the  filing 
Notice  of  Motion  under  subrule  (1). 

shall 
i  sue  a  decision  ruling  on  the 
)i  i;  or 

i  isue  an  order  identifying  further 
to  be  taken  concerning  the , 


subruls 

(6) 
of  a 
the  pi 

(a) 
motioi  I 

(b) 
action 
motioi  I 

(7) 
(6) 
of  any 


I  ma  f 


Pari  V  m— Completion  of  Panel  Review 


1)  Subject  to  subrule  (2).  when  a 
ssues: 

order  dismissing  a  panel  review 
subrule  58(3)  or  71(1). 
decision  under  rule  72  or  subrule 
I  lat  is  the  final  action  in  the  panel 

or 

order  under  subrule  73(5).  the 
ihall  direct  the  responsible 

,  to  issue  a  Notice  of  Final 
\ction  (model  form  provided  in 
Sq^edule)  on  the  eleventh  day 


77 
panel 

(a) 
under 

(b)« 
73(6) 
re\iev 

(c)< 
panel 
Secret^ 
Panel 
the 
thereafter. 


s  1  I 


on  w 

(a) 
the 

(b) 
issue 
the 
denia 

78. 
Challenge 
respot  sible 
Notice 
in  the 
invol\43d 


(a) 

srmi 

(b) 
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decision  or  order  under  subrule 
be  made  with  the  concurrence 
three  panelists. 


(2)  \  /here  a  motion  is  filed  pursuant 
to  sub  ule  76(1)  regarding  a  decision 
referrt  d  to  in  subrule  (l)(b).  the 
respoi  sible  Secretary  shall  issue  the 
Notice  of  Final  Panel  Action  on  the  day 
ch  the  panel 
i  isues  a  ruling  finally  disposing  of 
i(  lion;  or 

( irects  the  responsible  Secretary  to 
Notice  of  Final  Panel  Action, 
nee  of  which  shall  constitute  a 
of  the  motion. 

no  Request  for  an  Extraordinary 
Committee  is  filed,  the 
Secretary  shall  publish  a 
of  Completion  of  Panel  Review 
official  publications  of  the 
1  Parties,  elective, 
the  day  on  which  a  panel  is 
;ed  pursuant  to  subrule  71(2);  or 
any  other  case,  on  the  31st  day 
the  date  on  which  the 
Secretary  issues  a  Notice  of 
*anel  Action. 
'  Vhere  a  Request  for  an 

iry  Challenge  Committee  has 
the  responsible  Secretary 
I  ublish  a  Notice  of  Completion  of 
leview  in  the  official  publications 
nvolved  Parties.- effective  on  the 
the  day  referred  to  in  rule  64 
e  65(a)  of  the  NAFTA 
Unary  Challenge  Committee 


on 
termir  ated 

ii 
follow  ng 
respor  sible 
nnal 
79. 

Extraohlinary 
been  qled. 
shall 
Panel 
of  the 
day 

or  subjule 
Extrac  rdi 


af  er 


Rules 

sa  fanehsts  are  discharged  from  their 
dutiesjon  the  day  on  which  a  Notice  of 


Completion  of  Panel  Review  is  efliective, 
or  on  the  day  on  which  an  Extraordinary 
Challenge  Committee  vacates  a  panel 
review  pursuant  to  subrule  65(b)  of  the 
NAFTA  Extraordinary  Challenge 
Committee  Rules. 

Stays  and  Suspensions 

81.  Where  a  panelist  becomes  unable 
to  fulfill  panel  duties,  is  disqualified  or 
dies,  panel  proceedings  and  the  running 
of  time  periods  shall  be  suspended, 
pending  the  appointment  of  a  substitute 
panelist  in  accordance  with  the 
procedures  set  out  in  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement. 

82.  Where  a  panelist  is  cusqualified, 
dies  or  otherwise  becomes  unable  to 
fulfill  panel  duties,  after  the  oral 
argument,  the  chairperson  may  order 
that  the  matter  be  reheard,  on  such 
terms  as  are  appropriate,  after  selection 
of  a  substitute  panelist. 

83.  (1)  A  Party  may  make  a  reouest. 
pursuant  to  Article  1905.11(a)(ii)  of  the 
Agreement,  that  an  ongoing  panel 
review  be  stayed  by  filing  me  request 
with  the  responsible  Secretariat 

(2)  A  Party  who  files  a  request  under 
subrule  (1)  shall  forthwith  give  written 
notice  of  the  request  to  the  other 
involved  Party  and  to  the  other  involved 
Secretariat. 

(3)  On  receipt  of  a  request  under 
subrule  (1).  the  responsible  Secretary 
shall 

(a)  immediately  give  written  notice  of 
the  stay  of  the  panel  review  to  all 
participants  in  the  panel  review;  and 

(b)  publish  a  notice  of  the  stay  of  the 
panel  review  in  the  official  publications 
of  the  involved  Parties. 

84.  On  receipt  of  a  report  containing 
an  affirmative  finding  with  respect  to  a 
ground  specified  in  Article  1905.1  of  the 
Agreement,  the  responsible  Secretary  for 
panel  reviews  referred  to  In  Article 
l905.11(aXi)  of  the  Agreement  shall 

(a)  immediately  give  notice  in  writing 
to  all  participiants  in  those  reviews;  and 

(b)  pubUsh  a  notice  of  the  affirmative 
finding  in  the  official  publications  of  the 
involved  Parties. 

85.  (1)  A  Party  who  intends  to 
suspend  the  operation  of  Article  1904  of 
the  Agreement  pursuant  to  Article 
1905.8  or  1905.9  of  the  Agreement  shall 
endeavour  to  give  written  notice  of  that 
intention  to  the  other  involved  Party 
and  to  the  involved  Secretaries  at  l^st 
five  days  prior  to  the  suspension. 

(2)  Ch  receipt  of  a  notice  under 
subrule  (1).  the  involved  Secretaries 
shall  publish  a  notice  of  the  suspension 
in  the  official  publications  of  the 
involved  Parties. 

Schedule— Procedural  Forms 

Forms  (l)  through  (7)  follow. 
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Form  (1) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  North  American  Free  Trade 
Agreement 

In  the  matter  of: 

(Title  of  Final  Determination) 

Notice  of  Intent  to  Commence  Judicial 
Review 

Pursuant  to  Article  1904  of  the  North 
American  Free-Trade  Agreement,  notice  is 
hereby  served  that 

(interested  p>erson  filing  notice) 

intends  to  commence  judicial  review  in  the 

(name  of  the  court] 

of  the  final  determination  referenced  below. 
The  following  information  is  provided 
pursuant  to  Rule  33  of  the  NAFTA  Article 
1904  Panel  Pules: 
1. 


2. 


(The  name  of  the  interested  person  filing 
this  notice) 

(The  name  of  counsel  for  the  interested 
person,  if  any) 


3.. 


4. 


5. 


6. 


(The  service  address,  as  defined  by  Rule  3 
of  the  NAFTA  Article  1904  Panel  Pules. 
including  focsimile  number,  if  any) 

(The  telephone  number  of  counsel  for  the' 
interested  person  or  the  telephone  number 
of  the  interested  person,  if  not  represented 
by  counsel) 

(The  title  of  the  final  determination  for 
which  notice  of  intent  to  commence 
judicial  review  is  served) 

(The  investigating  authority  that  issued  the 
final  determination) 


(The  file  number  of  the  investigating 

authority) 
8.  (a) 

•  (The  citation  and  date  of  publication  of 
the  final  determination  in  the  Federal 
Register,  Canada  Gazette  or  Diario 
Oficial  de  la  Federacion];  or 

(b) 

(If  the  final  determination  was  not 
published,  the  date  notice  of  the  final 
determination  was  received  by  the  other 
Party) 


Date 


Signature  of  Counsel  (or  interested 
person,  if  not  representor  by  counsel) 

Form  (2) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  North  American  Free-Trade 
Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 


Secretariat  File  No. 


Request  for  Panel  Review 

Pursuant  to  Article  1904  of  the  North 
American  Free-Trade  Agreement,  panel 
review  is  hereby  requested  of  the  final 
determination  referenced  below.  The 
following  information  is  provided  pursuant 
to  Rule  34  of  the  NAFTA  Article  1904  Panel 
Rules: 

1. 

(The  name  of  the  Party  or  the  interested 

person  filing  this  request  for  panel  review) 
2. ___^ 

(The  name  of  counsel  for  the  Party  or  the 

interested  person,  if  any) 


(The  service  address,  as  defined  by  Rule  3 
of  the  NAFTA  Article  1904  Panel  Rules. 
including  facsimile  number,  if  any) 


4. 


6. 


(The  telephone  number  of  counsel  for  the 
Party  or  the  interested  person  or  the 
telephone  number  of  the  interested  person, 
if  not  represented  by  counsel) 

(The  title  of  the  final  determination  for 
which  panel  review  is  requested] 

(The  investigating  authority  that  issued  the 
final  determination) 


(The  file  numl>er  of  the  investigating 
authority) 

8.  (a] 

(The  citation  and  date  of  publication  of 
the  final  determination  in  the  Federal 
Register,  Canada  Gazette  or  Diario 
Oficial  de  la  Federacion);  or 

(b) 

(If  the  final  determination  was  not 
published,  the  date  notice  of  the  final 
determination  was  received  by  the  other 
Party) 

9.  Yes No Non-Applicable 


(Where  a  Notice  of  Intent  to  Commence 
)udicial  Review  has  been  served,  is  the  sole 
reason  for  requesting  review  of  the  final 
determination  to  require  review  by  a 
panel?) 

10.  The  Service  List,  as  defined  by  Rule  3  of 
the  NAFTA  Article  1904  Panel  Rules,  is 
attached. 

Date 

Signature  of  Counsel  (or  interested 
person,  if  not  represented  by  counsel] 

Form  (3) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  North  American  Free  Trade 
Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 


3.. 


(The  name  of  the  interested  person  filing 
the  complaint) 

(The  name  of  counsel  for  the  interested 
person,  if  any) 


(The  service  address,  as  defined  by  Rule  3 
of  the  NAFTA  Article  1904  Panel  Rules. 
including  facsimile  number,  if  any) 

4. 

(The  telephone  number  of  counsel  for  the 
interested  person  or  telephone  number  of 
the  interested  person,  if  not  represented  by 
counsel] 

5.  Statement  of  the  Precise  Nature  of  the 
Complaint  (See  Rule  39  of  the  NAFTA 
Article  1904  Panel  Rules) 

A.  The  Applicable  Standard  of  Review 

B.  Allegations  of  Errors  of  Fact  or  Law 
C  Challenges  to  the  )urisdiction  of  the 

Investigating  Authority 

6.  Statement  of  the  Interested  Person's 
Entitlement  to  File  a  Complaint  under  Rule 
39  of  the  NAFTA  Article  1904  Panel  Rules 

7.  For  Panel  Reviews  of  Determinations  Made 
in  Canada: 

(a)  Complainant  intends  to  use  the 
specified  language  in  pleadings  and  oral         * 
proceedings  (Specify  one] 

English    French 

(b)  Complainant  requests  simultaneous 
translation  of  oral  proceedings  (Sftecify  one) 

Yes    No 

Date 

Signature  of  Counsel  (or  interested 
person,  if  not  represented  by  counsel) 

Form  (4) 

Article  1904  Binational  Panel  Review 
Pursuant  to  the  North  American  Free  Trade 
Agreement 

In  the  matter  of: 


(Title  of  Panel  Review) 
Secretariat  File  No. 


Notice  of  Appearance 


2. 


(The  name  of  the  investigating  authority  or 
the  interested  person  filing  this  notice  of 
appearance) 

(The  name  of  counsel  for  the  investigating 
authority  or  the  interested  person,  if  any) 


Complaint 
1. 


3. 


(The  service  address,  as  defined  by  Rule  3 
of  the  NAFTA  Article  1904  Panel  Rules. 
including  facsimile  number,  if  any) 

4. 

(The  telephone  numberc)f  counsel  for  the 
investigating  authority  or  the  interested 
person  or  the  telephone  number  of  the 
interested  person,  if  not  represented  by 
counsel] 

5.  This  Notice  of  Apf)earance  is  made: 

in  support  of  some  or  all  of  the 

allegations  set  out  in  a  Complaint; 
.  in  opposition  to  some  or  all  of  the 


allegations  set  out  in  a  Complaint:  or 
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in  support  of  some  of  the  allegations     2. 


set  out  in  a  Complaint  and  in  opposition 
to  some  of  the  allegations  set  out  in  a 
Complaint. 

6.  Statement  as  to  the  basis  for  the  interested 

person's  entitlement  to  file  a  Notice  of 
Appearance  under  rule  40  of  the  NAFTA 
Article  1904  Partrl  Bules 

7.  For  Notices  of  Appearance  Filed  by  the 
Investigating  Authority 

Statement  by  the  Investigating  Authority 
regarding  any  admissions  with  respect  to  the 
allegations  set  out  in  the  Complaints 

8.  For  Panel  Reviews  of  Determinations  Made 
in  Canada: 

(a)  I  intend  to  use  the  specified  language 
in  pleadings  £nd  oral  proceedings  {Specify 
one) 

.-  Fr.glish French 

(b)  I  requt  St  sirr.ultaneous  tr;inslation  of 
oral  proceedings  (Specify  one) 

Yes    No 


Date 


Signature  of  Counsel  (or  interested 
person,  if  not  represented  by  counsel) 

Form  (5) 

Article  1904  BinafionaJ  Panel  Re\iew 
Pursuant  to  the  North  American  Free  Trade 
Agreement 

In  the  matter  of: 


(Title  of  Pane!  Review) 
SecretariafFile  No. 

Notice  of  Motion 


(descriptive  title  indicating  the  purpose  of 
the  motion) 


(The  name  of  the  investigating  authority  or 
the  interested  person  filing  this  notice  of 
motion) 


The  name  of  counsel  for  the  investigating 
i  lithority  or  the  interested  person,  if  any) 


( The  service  address,  as  defined  by  Rule  3 
c  I  the  NAFTA  Article  1904  Panel  Rules. 
i  icluding  facsimile  number,  if  any) 


t  le  i 


he  telephone  number  of  the  counsel  for 
e  ini-estigating  authority  or  the  interested 
?rson  or  the  telephone  number  of  the 
terested  person,  if  not  represented  by 
c}>unsel) 

idtement  of  the  precise  relief  requestc-d 
:atement  of  the  grounds  to  be  argued, 
cl-jding  references  to  any  ru;;>.  point  of 
w.  or  legal  authority  to  be  reKtfd  on 
.'guments  in  support  of  the  motion, 
eluding  references  to  evidence  in  the 
Iministrative  record  by  page  and,  where 

p  acticable,  by  line 
8.  r  raft  order  attached  (see  Rule  61  and  Form 

1%)  of  the  NAFTA  Article  1904  Panel  Rules) 


5.  < 

6.  < 

i: 
li 

7.  A 


Signature  of  Counsel  (or  interested 
person,  if  not  repreisented  by  counsel) 

For  a  (6) 

Art  :le  1904  Binational  Panel  Review 

Pur  uant  to  the  North  American  Free  Trade 

Agr  ement 


Ir 


(Tit 


(rel 


Date 


the  matter  of: 


of  Panel  Review) 
File  No. 


Sec  stariat 
OrdT 
•U  )on  consideration  of  the  motion  for 


f  requested) 


filed  on  behalf  of 


and  upon  all 

(participant  filing  motion) 

other  papers  and  proceedings  herein,  if  is 

hereby  Ordered  that  the  motion  is 


Issue  Date 

Panelist  name 
Panelist  name 
Panelist  name 
Panelist  name 
Panrlist  name 


Form  (7) 

Article  1904  Binationul  Panel  Review 
Pursuant  to  the  North  American  Free  Trade 
Agreement 

In  the  matter  of: 


(Title  of  Panel  Raview) 
Secretariat  File  No. 


Wednesday 
Februaiy  Z3,  1994 


Notice  of  Final  Panel  Action 

Under  the  direction  of  the  pacel,  pursuant 
to  rule  77  of  the  NAFTA  Article  1904  Panel 
Rules,  Notice  is  hereby  given  that  the  panel 
has  taken  its  final  action  in  the  above- 
referenced  matter. 

This  Notice  is  effective  on 


yuj 


Issue  Date ■ 

Signature  of  the  Responsible 
Secretary 


Dated:  February  10, 1994. 

Timothy  J.  Hauser. 

Deputy  Under  Secretary  for  International 
Trade. 

IFR  Doc.  94-3928  Filed  2-22-94;  8:45  am) 

B»ujho  cooe  »n-ay-p 


Part  III 

Department  of 
Commerce 

International  Trade  Administration 

North  Anierican  Free  Trade  Agreement: 
Rules  of  Procedure  for  Article  1904 
Extraordinary  Challenge  Committees; 
Notice 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade 
Agreement  Rules  of  Procedure  for 
Article  1904  Extraordinary  Challenge 
Committees 

AGENCY:  North  American  Free  Trade 
Agreement.  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Rules  of  Procedure  for  NAFTA 
Article  1904  Extraordinary  Challenge 
Committees. 

SUMMARY:  Canada,  Mexico,  and  the 
United  States  have  negotiated  the  rules 
of  procedure  for  Article  1904 
extraordinary  challenge  committee 
proceedings.  These  rules  apply  to 
extraordinary  challenges  conducted 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement. 
EFFECTIVE  DATE:  January  1,  1994.  the 
date  of  the  entry  into  force  of  the  North 
American  Free  Trade  Agreement 
("Agreement").  These  Rules  of 
Procedure  shall  apply  to  all 
extraordinary  challenge  committee 
proceedings  under  the  Agreement 
commenced  on  or  after  the  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
B.  Koteen,  Senior  Attorney,  Stacy  J. 
Ettinger,  Attorney-Advisor,  or  Terrence 
J.  McCartin,  Attorney-Advisor,  Office  of 
the  Chief  Counsel  for  Import 
Administration,  room  B-099.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  N\V.,  Washington, 
DC  20230;  telephone:  (202)  482-0836, 
(202) 482-4618,  or (202)  482-5031, 
respectively.  For  procedural  matters 
involving  extraordinary  challenge 
committee  proceedings,  contact  James 
R.  Holbein,  United  States  Secretary, 
NAFTA  Secretariat,  room  2061,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  N\V.,  Washington. 
DC  20230;  telephone:  (202)  482-5438; 
fax:  (202)  482-0148. 

SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  Nineteen  of  the  North 
American  Free  Trade  Agreement 
("Agreement")  establishes  a  mechanism 
for  replacing  judicial  review  of  final 
antidumping  and  countervailing  duty 
determinations  involving  imports  from 
Canada,  Mexico,  or  the  United  States 
with  review  by  independent  binational 
panels.  If  requested,  these  panels  will 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
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antidumping  or  countervailing  duty  law 
of  the  importing  country. 

In  in  stances  in  which  one  of  the 
Parties  to  the  Agreement  alleges, 
pursua  It  to  Article  1904.13  of  the 
Agreer  lent.  that  (a)(i)  a  member  of  a 
panel  i  laterially  violated  the  rules  of 
condu(  t,  (ii)  the  panel  seriously 
depart  d  from  a  fundamental  rule  of 
procec  Lire,  or  (iii)  the  panel  manifestly 
exceec  jd  its  powers,  authority  or 
jurisdi  :tion,  and  that  (b)  any  of  the 
action!  set  out  in  (a)  has  materially 
affecte  1  the  panel's  decision  and 
threate  ns  the  integrity  of  the  binational 
panel  i  eview  process,  that  Party  may 
reques  formation  of  an  extraordinary 
challei  ge  committee  ("ECC"). 
Extrao  dinary  challenge  committee 
review  is  therefore  not  a  routine  appeal. 
Rather  as  the  name  suggests.  Canada. 
Mexici  I,  or  the  United  States  may  have 
recour  ;e  to  an  ECC  only  in 
extraoi  dinary  cases. 

TitU  IV  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  of 
1993, 1'ublic  Law  No.  103-182. 107  Stat. 
2057, 1  mends  United  States  law  to 
implei  lent  Chapter  Nineteen  of  the 
Agreei  lent. 

The  '^AFTA  Extraordinary  Challenge 
Comm  ttee  Rules  are  intended  to  give 
effect  I  D  the  ECC  provisions  of  Chapter 
Ninete  sn  of  the  Agreement  by  setting 
forth  t  le  procedures  for  commencing, 
condu  :ting,  and  completing 
extraoi  dinary  challenge  proceedings. 
These  -ules  are  the  result  of  negotiations 
amon^  Canada,  Mexico,  and  the  United 
States  n  compliance  with  the  terms  of 
the  Ag  -eement,  and  are  derived  in  large 
part  hi  )m  the  Extraordinary  Challenge 
Comm  'ttee  Rules  under  the  United 
States-  Canada  Free  Trade  Agreement. 

North  American  Free  Trade  Agreement 

Rules  )f  Procedure  for  Article  1904 
Extrad  rdinary  Challenge  Committees 

Conten  s 
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Part  IV — Responsibilities  of  the  Secretary 

Part  V — Orders  and  Decisions 

Part  VI — Completion  of  Extraordinary 
Challenges 

Preamble 

The  Parties. 

Having  regard  to  Chapter  Nineteen  of 
the  North  American  Free  Trade 
Agreement  between  Canada,  the  United 
Mexican  States  and  the  United  States  of 
America; 

Acting  pursuant  to  paragraph  2  of 
Annex  1904.13  to  Chapter  Nineteen  of 
the  Agreement; 

Adopted  the  Rules  of  Procedure, 
which  shall  come  into  force  on  the  same 
day  as  the  Agreement  enters  into  force 
and  from  that  day  shall  govern  all 
extraordinary  challenge  committee 
proceedings  conducted  pursuant  to 
Article  1904  of  the  Agreement. 

Short  Title 

1.  These  rules  may  be  cited  as  the 
NAFTA  Extraordinary  Challenge 
Committee  Rules. 

Statement  of  Genera!  Intent 

1.  These  rules  are  intended  to  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  extraordinary  challenges  conducted 
pursuant  to  Article  1904  of  the 
Agreement  and  are  designed  to  result  in 
decisions  within  90  days  after  the 
establishment  of  the  committee.  Where 
a  procedural  question  arises  that  is  not 
covered  by  these  rules,  a  committee  may 
adopt  an  appropriate  procedure  that  is 
not  inconsistent  with  the  Agreement.  In 
the  event  of  any  inconsistency  between 
the  provisions  of  these  Rules  and  the 
Agreem.ent,  the  Agreement  shall  prevail. 

Interpretation 

3.  In  these  rules, 

"Agreement"  means  the  North 
American  Free  Trade  Agreement: 

"Code  of  Conduct"  means  the  code  of 
conduct  established  by  the  Parties 
pursuant  to  Article  1909  of  the 
Agreement; 

"committee"  means  an  extraordinary 
challenge  committee  established 
pursuant  to  Annex  1904.13  to  Chapter 
Nineteen  of  the  Agreement; 

"counsel"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
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determination  made  in  Canada,  a  person 
entitled  to  appear  as  counsel  before  the 
Federal  Court  of  Canada, 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  a  person 
entitled  to  appear  as  coimsel  before  the 
Tribunal  Fiscal  de  la  Federacion,  and 

(c)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  a  p>erson  entitled  to  appear  as 
counsel  before  a  federal  court  in  the 
United  States: 

"counsel  of  record"  means  a  counsel 
referred  to  in  subrule  12(1); 

"Deputy  Minister"  means  the  Deputy 
Minister  of  National  Revenue  for 
Customs  and  Excise,  or  the  successor 
thereto,  and  includes  any  person 
authorized  to  p>erform  a  power,  duty  or 
function  of  the  Deputy  Minister  under 
the  Special  Import  Measures  Act.  as 
amended: 

"final  determination"  means,  in  the 
case  of  Canada,  a  definitive  decision 
within  the  meaning  of  subsection 
77.01(1)  of  the  Special  Import  Measures 
Act,  as  amended; 

"investigating  authority"  means  the 
competent  investigating  authority  that 
issued  the  final  determination  that  was 
the  subject  of  the  panel  review  to  which 
an  extraordinary  challenge  relates  and 
includes,  in  respect  of  the  issuance, 
amendment,  modification  or  revocation 
of  a  Proprietary  Information  Access 
Order,  any  person  authorized  by  the 
investigating  authority; 

"involved  Secretariat"  means  the 
section  of  the  Secretariat  located  in  the 
country  of  an  involved  Party; 

"legal  holiday"  means 

(a)  with  respect  to  the  Canadian 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Good  Friday,  Easter 
Monday,  Victoria  Day,  Canada  Day  (July 
1),  Labour  Day  (first  Monday  in 
September),  Thanksgiving  Day  (second 
Monday  in  October),  Remembrance  Day 
(November  11).  Christmas  Day 
(December  25),  Boxing  Day  (December 
26).  any  other  day  fixed  as  a  statutory 
holiday  by  the  Government  of  Canada  or 
by  the  province  in  which  the  Section  is 
located  and  any  day  on  which  the 
offices  of  the  Canadian  Section  of  the 
Secretariat  are  officially  closed  in  whole 
or  in  part, 

(b)  with  respect  to  the  Mexican 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1).  Constitution  Day  (February 
5).  Benito  Juarez's  Birthday  (March  21), 
Labor  Day  (May  1).  Battle  of  Puebla 
(May  5),  Independence  Day  (September 
16),  Congressional  Op*i.aing  Day 
(November  1),  Revolution  Day 


(November  20).  Transmission  of  the 
Federal  Executive  Branch  (every  six 
years  on  December  1),  Christmas  Day 
(December  25).  any  day  designated  as  a 
statutory  holiday  by  the  Federal  Laws 
or,  in  the  case  of  Ordinary  Elections,  by 
the  Local  Electoral  Laws  and  any  day  on 
which  the  offices  of  the  Mexican 
Section  of  the  Secretariat  are  officially 
closed  in  whole  or  in  part,  and 

(c)  with  respect  to  the  United  States 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1).  Martin  Luther  King's 
Birthday  (third  Monday  in  January). 
President's  Day  (third  Monday  in 
February).  Memorial  Day  (last  Monday 
in  May),  Independence  Day  (July  4). 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 
October).  Veterans'  Day  (November  11). 
TTianksgiving  Day  (fourth  Thursday  in 
November).  Christmas  Day  (December 
25),  any  other  day  designated  as  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States  and  any  day  on 
which  the  offices  of  the  Government  of 
the  United  States  located  in  the  District 
of  Columbia  or  the  offices  of  the  United 
States  Section  of  the  Secretariat  are 
officially  closed  in  whole  or  in  part; 

"Mexico"  means  the  United  Mexican 
States; 

"official  publication"  means 

(a)  in  the  case  of  the  Government  of 
Canada,  the  Canada  Gazette. 

(b)  in  the  case  of  the  Government  of 
Mexico,  the  Diario  Oficial  de  la 
Federacion.  and 

(c)  in  the  case  of  the  Government  of 
the  United  States,  the  Federal  Register; 

"panel"  means  a  binational  panel 
established  pursuant  to  Annex  1901.2  to 
Chapter  Nineteen  of  the  Agreement,  the 
decision  of  which  is  the  subject  of  an 
extraordinary  challenge; 

"participant"  means  a  Party  who  files 
a  Request  for  an  Extraordinary 
Challenge  Committee  or  any  of  the 
following  persons  who  files  a  Notice  of 
Appearance  pursuant  to  these  rules: 

(a)  the  other  involved  Party, 

(b)  a  person  who  participated  in  the 
panel  review  that  is  the  subject  of  the 
extraordinary  challenge,  and 

(c)  a  panelist  against  whom  an 
allegation  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement  is  made; 

"Party"  means  the  Government  of 
Canada,  the  Government  of  Mexico  or 
the  Government  of  the  United  States; 

"person"  means 

(a)  an  individual, 

(b)  a  Party, 

(c)  an  investigating  authority, 

(d)  a  govenunent  of  a  province,  state 
or  other  political  subdivision  of  the 
country  of  a  Party, 


(e)  a  department,  agency  or  body  of  a 
Party  or  of  a  govenunent  referred  to  in 
paragraph  (d),  or 

(0  a  partnership,  corporation  or 
association; 

"personal  information"  means,  with 
respect  to  an  extraordinary  challenge 
proceeding  in  which  an  allegation  is 
made  that  a  member  of  the  panel  was 
guilty  of  gross  misconduct,  bias  or  a 
serious  conflict  of  interest  or  otherwise 
materially  violated  the  rules  of  conduct, 
the  information  referred  to  in  subrule 
39(2)  and  rule  41; 

"pleading"  means  a  Request  for  an 
Extraordinary  Challenge  Committee,  a 
Notice  of  Appearance,  a  Change  of 
Service  Address,  a  Notice  of  Change  of 
Counsel  of  Record,  a  Notice  of  Motion, 
a  brief  or  any  other  written  submission 
filed  by  a  particip&nt; 

"privileged  information"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada, 
information  of  the  investigating 
authority  that  is  subject  to  solicitor- 
client  privilege  under  the  laws  of 
Canada,  or  that  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  with  respect  to 
which  the  privilege  has  not  been 
waived, 

(b)  with  res(>ect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico, 

(i)  information  of  the  investigating 
authority  that  is  subject  to  attorney- 
client  privilege  under  the  laws  of 
Mexico,  or 

(ii)  internal  communications  between 
officials  of  the  Secretaria  de  Comercio  y 
Fomento  Industrial  in  charge  of 
antidumping  and  countervailing  duty 
investigations  or  communications 
between  those  officials  and  other 
government  officials,  where  those 
communications  constitute  part  of  the 
deliberative  process  with  respect  to  the 
final  determination,  and 

(c)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  information  of  the  investigating 
authority  that  is  subject  to  the  attorney- 
client,  attorney  work  product  or 
government  deliberative  process 
privilege  under  the  laws  of  the  United 
States  and  with  respect  to  which  the 
privilege  has  not  been  waived; 

"proof  of  service"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada  or 
Mexico, 

(i)  an  affidavit  of  service  stating  the 
name  of  the  person  who  served  the 
dociunent,  the  date  on  which  it  was 
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served,  where  it  was  served  and  the 
manner  of  service,  or 

(ii)  a  written  acknowledgement  of 
service  by  counsel  for  a  participant 
stating  the  name  of  the  person  who 
served  the  document,  the  date  on  which 
it  was  served  and  the  manner  of  service 
and,  where  the  acknowledgement  is 
signed  by  a  person  other  than  the 
counsel,  the  name  of  that  person 
followed  by  a  statement  that  the  person 
is  signing  as  agent  for  the  counsel,  and 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  a  certificate  of  service  in  the  form 
of  a  statement  of  the  date  and  manner 
of  service  and  of  the  name  of  the  person 
served,  signed  by  the  person  who  made 
service; 

"proprietary  information"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  Hnal 
determination  made  in  Canada, 
information  referred  to  in  subsection 
84(3)  of  the  Special  Import  Measures 
Act,  as  amended,  or  subsection  45(3)  of 
the  Canadian  International  Trade 
Tribunal  Act,  as  amended,  and  with 
respect  to  which  the  person  who 
designated  or  submitted  the  information 
has  not  withdrawn  the  person's  claim  as 
to  the  conHdentiality  of  the  information, 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico, 
informacion  confidencial,  as  deHned 
under  article  80  of  the  Ley  de  Comercio 
Exterior  and  its  regulations,  and 

(c)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  business  proprietary  information 
under  section  777(f)  of  the  Tariff  Act  of 
1930,  as  amended,  and  any  regulations 
made  under  that  Act; 

"Proprietary  Information  Access 
Application"  means 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  a 
disclosure  imdertaking  in  the  prescribed 
form,  which  form 

(i)  in  respect  of  a  final  determination 
by  the  Deputy  Minister,  is  available 
from  the  Deputy  Minister,  and 

(ii)  in  respect  of  a  final  determination 
by  the  Tribunal,  is  available  from  the 
Tribunal, 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  a 
disclosure  undertaking  in  the  prescribed 
form,  which  form  is  available  from  the 
Secretaria  de  Comercio  y  Fomento 
Industrial,  and 

.  (c)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
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"Tribunal"  means  the  Canadian 
International  Trade  Tribunal  or  its 
successor  and  includes  any  person 
authorized  to  act  on  its  behalf; 

"United  States"  means  the  United 
States  of  America. 

4.  The  definitions  set  forth  in  Article 
1911  of  the  Agreement  and  Annex  191 1 
to  Chapter  19  of  the  Agreement  are 
hereby  incorporated  into  these  rules. 

Part  I — General 

5.  An  extraordinary  challenge 
proceeding  commences  on  the  day  on 
which  a  Request  for  an  Extraordinary 
Challenge  Committee  is  filed  with  the 
Secretariat  and  terminates  on  the  day  c  n 
which  a  Notice  of  Completion  of 
Extraordinary  Challenge  is  effective. 

6.  The  general  legal  principles  of  the  - 
country  in  which  a  final  determination 
was  made  apply  in  an  extraordinary 
challenge  of  the  decision  of  a  panel  with 
respect  to  the  final  determination. 

7.  A  committee  may  review  any  part 
of  the  record  of  the  panel  review 
relevant  to  the  extraordinary  challenge. 

Internal  Functioning  of  Committees 

8.  (1)  For  routine  administrative 
matters  governing  its  own  internal 
functioning,  a  committee  may  adopt 
procedures  not  inconsistent  with  these 
rules  or  the  Agreement. 

(2)  Subject  to  subrule  34(b),  meetings 
of  a  committee  may  be  conducted  by 
means  of  a  telephone  conference  call. 

9.  Only  committee  members  may  take 
part  in  the  deliberations  of  a  committee, 
which  shall  take  place  in  private  and 
remain  secret.  Staff  of  the  involved 
Secretariats  and  assistants  to  committee 
members  may  be  present  by  permission 
of  the  committee. 

Computation  of  Time 

10.  (1)  In  computing  any  time  period 
fixed  in  these  rules  or  by  an  order  or 
decision  of  a  committee,  the  day  bom 
which  the  time  period  begins  to  run 
shall  be  excluded  and,  subject  to 
subrules  (2)  and  (3),  the  last  day  of  the 
time  period  shall  be  included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule 
(1)  falls  on  a  legal  holiday  of  the 
responsible  Secretariat,  that  day  and  any 
other  legal  holidays  of  the  responsible 
Secretariat  immediately  following  that 
day  shall  be  excluded  from  the 
computation. 

(3)  In  computing  any  time  period  of 
five  days  or  less  fixed  in  these  rules  or 
by  an  order  or  decision  of  a  committee, 
any  legal  holiday  that  falls  within  the 
time  period  shall  be  excluded  from  the 
computation. 

11.  A  committee  may  extend  any  time 
period  fixed  in  these  rules  if 
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(a)  the  extension  is  made  in  the 
interests  of  fairness  and  justice;  and 

(b)  in  fixing  the  extension,  the 
committee  takes  into  account  the  intent 
of  the  rules  to  secure  just,  speedy  and 
inexpensive  final  resolutions  of 
challenges  to  decisions  of  panels. 

Counsel  of  Record 

12.  (1)  Subject  to  subrule  (2),  the 
counsel  of  record  for  a  participant  in  an 
extraordinary  challenge  proceeding 
shall  be 

(a)  the  counsel  for  the  participant  in 
the  panel  review;  or 

(b)  in  the  case  of  a  Party  who  was  not 
a  participant  in  the  panel  review  or  of 
a  panelist,  the  counsel  who  signs  any 
document  filed  on  behalf  of  the  Party  or 
panelist  in  the  extraordinary  challenge 
proceeding. 

(2)  A  participant  may  change  its 
counsel  of  record  by  filing  with  the 
responsible  Secretariat  a  Notice  of 
Change  of  Counsel  of  Record  signed  by 
the  new  counsel,  together  with  proof  of 
service  on  the  former  counsel  and  other 
participants. 

Costs 

13.  Each  participant  shall  bear  the 
costs  of,  and  incidental  to,  its  own 
participation  in  an  extraordinary 
challenge  proceeding. 

Proprietary  Information  and  Privileged 
Information 

14.  (1)  Where  proprietary  information 
has  been  filed  in  a  panel  review  that  is 
the  subject  of  an  extraordinary  challenge 
proceeding,  every  member  of  a 
committee,  assistant  to  a  committee 
member,  court  reporter,  interpreter  and 
translator  shall  provide  the  responsible 
Secretariat  with  a  Proprietary 
Information  Access  Application. 

(2)  Upon  receipt  of  a  Proprietary 
Information  Access  Application,  the 
responsible  Secretary  shall  file  with  the 
appropriate  investigating  authority  the 
Proprietary  Information  Access 
Application  and  any  additional  copies 
of  those  documents  required  by  the 
investigating  authority. 

(3)  The  investigating  authority  shall 
issue  the  Proprietary  Information  Access 
Order  and  provide  Uie  responsible 
Secretariat  with  the  original  and  any 
additional  copies  of  those  documents 
required  by  the  responsible  Secretariat. 

(4)  Upon  receipt  of  a  Proprietary 
Information  Access  Order,  the 
responsible  Secretary  shall  transmit  the 
original  Proprietary  Information  Access 
Order  to  the  appropriate  member  of  a 
committee,  assistant  to  a  committee 
member,  court  reporter,  interpreter  or 
translator. 


15.  (1)  A  member  of  a  committee, 
assistant  to  a  committee  member,  court 
reporter,  interpreter  or  translator  who 
amends  or  modifies  a  Proprietary 
Information  Access  Application  shall 
provide  a  copy  of  the  amendment  or 
modification  to  the  responsible 
Secretariat. 

(2)  Upon  receipt  of  an  amendment  or 
modification  to  a  Proprietary 
Information  Access  Application,  the 
responsible  Secretary  shall  file  with  the 
appropriate  investigating  authority  that 
document  and  any  additional  copies  of 
that  document  required  by  the 
investigating  authority. 

(3)  Upon  receipt  of  an  amendment  or 
modification  to  a  Proprietary 
Information  Access  Application,  the 
investigating  authority  shall,  as 
appropriate,  amend,  modify  or  revoke 
the  Proprietary  Information  Access 
Order  and  provide  the  responsible 
Secretariat  with  the  original  of  the 
amendment,  modification  or  notice  of 
revocation  and  any  additional  copies  of 
the  document  required  by  the 
responsible  Secretariat. 

(4)  Upon  receipt  of  an  amendment  or 
modification  to  a  Proprietary 
Information  Access  Order  or  a  notice  of 
revocation,  the  responsible  Secretary 
shall  transmit  the  amendment, 
modification  or  notice  of  revocation  to 
the  appropriate  member  of  a  committee, 
assistant  to  a  committee  member,  court 
reporter,  interpreter  or  translator. 

16.  The  responsible  Secretary  shall 
serve  Proprietary  Information  Access 
Orders  granted  to  members  of  a 
committee,  assistants  to  committee 
members,  court  reporters,  interpreters  or 
translators,  and  any  amendments  or 
modifications  thereto  or  notices  of 
revocation  thereof,  on  all  participants 
other  than  the  investigating  authority. 

17.  (1)  A  counsel  of  record,  or  a 
professional  retained  by,  or  under  the 
control  or  direction  of.  a  counsel  of 
record,  who  has  not  been  issued  a 
Proprietary  Information  Access  Order  in 
the  panel  review  or  in  these  proceedings 
and  who  wishes  disclosure  of 
proprietary  information  in  the  file  of  an 
extraordinary  challenge  proceeding, 
shall  file  a  Proprietary  Information 
Access  Application,  as  follows: 

(a)  with  the  responsible  Secretariat, 
four  copies:  and 

(b)  with  the  investigating  authority, 
one  original  and  any  additional  copies 
that  the  investigating  authority  requires. 

(2)  A  Proprietary  Information  Access 
Application  referred  to  in  subrule  (1) 
shall  be  served  on  all  participants. 

(3)  The  investigating  authority  shall, 
within  10  days  after  a  Proprietary 
Information  Access  Application  is  filed 
with  it  in  accordance  with  subrule  (1), 


serve  on  the  person  who  filed  the 
Proprietary  Information  Access 
Application 

(a)  a  Proprietary  Information  Access 
Order,  or 

(b)  a  notification  in  writing  setting  out 
the  reasons  why  a  Proprietary 
Information  Access  Order  is  not  issued. 

18.  (1)  Where 

(a)  an  investigating  authority  refuses 
to  issue  a  Proprietary  Information 
Access  Order  to  a  counsel  of  record  or 
to  a  professional  retained  by,  or  under 
the  control  or  direction  of.  a  counsel  of 
record,  or 

(b)  an  investigating  authority  issues  a 
Proprietary  Information  Access  Order 
with  terms  unacceptable  to  a  counsel  of 
record, 

the  counsel  of  record  may  file  with  the 
responsible  Secretariat  a  Notice  of 
Motion  requesting  that  the  committee 
review  the  decision  of  the  investigating 
authority. 

(2)  Where,  after  consideration  of  any 
response  made  by  the  investigating 
authority  referred  to  in  subrule  (1),  the 
committee  decides  that  a  Proprietary 
Information  Access  Order  should  be 
issued  or  that  the  terms  of  a  Proprietary 
Information  Access  Order  should  be 
amended  or  modified,  the  committee 
shall  so  notify  counsel  for  the 
investigating  authority. 

(3)  Where  the  final  determination  was 
made  in  the  United  States  and  the 
investigating  authority  fails  to  comply 
with  the  notification  referred  to  in 
subrule  (2).  the  committee  may  issue 
such  orders  as  are  just  in  the 
circumstances,  including  an  order 
refusing  to  permit  the  investigating 
authority  to  make  certain  arguments  in 
support  of  its  case  or  striking  certain 
arguments  from  its  pleadings. 

19.  (1)  Where  a  Proprietary 
Information  Access  Order  is  issued  to  a 
person  in  an  extraordinary  challenge 
proceeding,  the  person  shall  file  with 
the  responsible  Secretariat  a  copy  of  the 
Proprietary  Information  Access  Order. 

(2)  Where  a  Proprietary  Information 
Access  Order  is  revoked,  amended  or 
modified  by  an  investigating  authority, 
the  investigating  authority  shall  provide 
to  the  responsible  Secretariat  and  to  all 
participants  a  copy  of  the  Notice  of 
Revocation,  amendment  or 
modification.' 

20.  In  an  extraordinary  challenge 
proceeding  that  commences  with  a 
Request  for  an  Extraordinary  Challenge 
Committee  pursuant  to  Article 
1904.13(a)(i)  of  the  Agreement,  personal 
information  shall  be  kept  confidential 

(a)  where  a  Notice  of  Motion  is  filed 
pursuant  to  subrule  41(l)(c), 

(i)  until  the  committee  makes  an  order 
referred  to  in  subrule  45(l)(a).  or 
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(ii)  where  the  cranmittee  makes  an 
order  refened  to  In  subrule  45(1  )(b). 
indefinitely,  unless  otherwise  ordered 
by  the  committee;  and 

(b)  in  any  other  case,  until  the  day 
after  the  expiration  of  the  time  period 
fixed,  pursuant  to  rule  41,  for  filing  a 
Notice  of  Motion  referred  to  in  subrule 
41(l)(c). 

21.  Where  a  person  alleges  that  the 
terms  of  a  Proprietary  Information 
Access  Application  or  Proprietary 
Information  Access  Order  have  been 
violated,  the  committee  shall  refer  the 
allegations  to  the  investigating  authority 
for  investigation  and,  where  applicable, 
the  imposition  of  sanctions  in 
accordance  with  section  77.034  of  the 
Special  Import  Measures  Act,  as 
amended,  section  777(fl  of  the  Tariff  Act 
of  J  930,  as  amended,  W  article  93  of  the 
Ley  de  Comercio  Exterior. 

Violation  of  Code  of  Conduct 

22.  Where  a  participant  believes  that 
a  committee  member  or  an  assistant  to 
a  committee  member  is  in  violation  of 
the  Code  of  Conduct,  the  participant 
shall  forthwith  notify  the  responsible 
Secretary  in  writing  of  the  alleged 
violation.  The  responsible  Secretary 
shall  promptly  notify  the  other  involved 
Secretary  and  the  involved  Parties  of  the 
allegations. 

Pleadings  and  Simultaneous 
Translation  of  Extraordinary  Challenge 
Proceedings  in  Canada 

23.  Rules  24  to  26  apply  with  resi>ect 
to  an  extraordinary  challenge  of  a  panel 
review  of  a  final  determination  made  in 
Canada. 

24.  Either  English  or  French  may  be 
used  by  any  person,  panelist  or  member 
of  a  committee  in  any  document  or  oral 
proceeding. 

25.  (1)  Subject  to  subrule  (2),  any 
order  or  decision  including  the  reasons 
therefor,  issued  by  a  committee  shall  be 
made  available  simultaneously  in  both 
English  and  French  where 

(a)  In  the  opinion  of  the  committee, 
the  order  or  decision  is  in  respect  of  a 
question  of  law  of  general  public 
interest  or  importance;  or 

(b)  the  proceedings  leading  to  the 
issuance  of  the  order  or  decision  were 
conducted  in  whole  or  in  part  in  both 
English  and  French. 

(2)  Where 

(a)  an  order  or  decision  issued  by  a 
committee  is  not  required  by  subrule  (1) 
to  be  made  available  simultaneously  in 
English  and  French,  or 

(b)  an  order  or  decision  is  required  by 
subrule  (V)(a)  to  be  made  available 
simultaneously  in  both  English  and 
Frvinch  but  the  committee  is  of  the 
iqiinion  that  to  make  the  order  or 


deci)  ion  available  simultaneously  in 
both  English  and  French  would 
occai  ion  a  delay  prejudicial  to  the 
publ  c  interest  or  result  in  injustice  or 
hardi  ihip  to  any  participant,  the  order  or 
deci!  ion.  including  the  reasons  therefor, 
shall  be  issued  in  the  first  instance  in 
either  English  or  French  and  therdafler 
at  th*  earliest  possible  time  in  the  other 
langt  lage,  each  version  to  be  effective 
from  the  time  the  first  version  is 
effec  ive. 

(3)  Nothing  in  subrule  (1)  or  (2)  shall 
be  cc  nstrued  as  prohibiting  the  oral 
deliv  ery  in  either  English  or  French  of 
any  <  rder  or  decision  or  any  reasons 
therofor. 

(4)  No  order  or  decision  is  invalid  by 
reasc  n  only  that  it  was  not  made  or 
issue  d  in  both  English  and  French. 

26  (1)  Any  oral  proceeding  conducted 
in  be  h  English  and  French  shall  be 
trans  ated  simultaneously. 

(2)  Where  a  participant  requests 
simu  taneous  translation  of  an 

extra  irdinary  challenge  proceeding,  the 
requ(  St  shall  be  made  as  early  as 
possi  ble  in  the  proceedings. 

(3)  Where  a  committee  is  of  the 
opin  on  that  there  is  a  public  interest  in 
the  e  (traordinary  challenge 

proc<  edings,  the  committee  may  direct 
the  r  sponsible  Secretary  to  arrange  for 
simu  taneous  translation  of  the  oral 
proa  edings,  if  any. 

Part  I — Written  Proceedings 

27,  Where  these  rules  require  that 
notic  9  be  given,  it  shall  be  given  in 
writi  ig. 

Filin  I,  Service  and  Communications 

28  (1)  No  document  is  filed  with  the 
Seen  tariat  until  one  original  and  five 
copi(  s  of  the  document  are  received  by 
the  n  (Sponsible  Secretariat  during  its 
norm  al  business  hours  and  within  the 
time  period  fixed  for  filing. 
(2)fThe  responsible  Secretariat  shall 
,  date  and  time  stamp  and  place 
appropriate  file  every  document 
itted  to  the  responsible  Secretariat. 
Receipt,  date  and  time  stamping  or 
plac«  ment  in  the  file  of  a  document  by 

r  ^sponsible  Secretariat  does  not 
constitute  a  waiver  of  any  time  period 
for  filing  or  an  acknowledgement 
document  has  been  filed  in 
accordance  with  these  rules. 

(1)  All  documents  filed  by  a 
ipant.  other  than  documents 
requted  by  rule  58  to  be  served  by  the 
resp(  nsible  Secretary  and  documents 
refer  ed  to  in  subrule  38(2).  rule  39. 
subn  le  40(2){a)  ajnd  rule  41  shall'be 
serve  d  by  the  participant  on  the  counsel 
of  rei  ord  of  each  of  the  other 
parti  :ipants  or,  where  another 
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participant  is  not  represented  by 
counsel,  on  the  other  participant. 

(2)  Subject  to  subrule  34(a),  a 
document  may  be  served  by 

(a)  delivering  a  copy  of  the  document 
to  the  service  address  of  the  participant: 

(b)  sending  a  copy  of  the  docimient  to 
the  service  address  of  the  participant  by 
facsimile  transmission  or  by  expedited 
delivery  courier  or  expedited  mail 
service,  such  as  express  mail  in  the 
United  States  or  Priority  Post  in  Canada; 
or 

(c)  personal  service  on  the  participant. 

(3)  A  proof  of  ser\'ice  shall  appear  on, 
or  be  affixed  to,  all  documents  referred 
to  in  subrule  (1). 

(4)  Where  a  document  is  served  by 
expedited  delivery  courier  or  expedited 
mail  service,  the  date  of  service  set  out 
in  the  affidavit  of  service  or  certificate 
of  service  shall  be  the  day  on  which  the 
document  is  consigned  to  the  expedited 
delivery  courier  or  expedited  mail 
ser\'ice. 

30.  (1)  Where,  under  these  rules,  a 
document  containing  proprietary 
infonnation,  privileged  information  or 
personal  information  is  required  to  be 
filed  under  seal  with  the  Secretcriat  or 
is  required  to  be  served  under  seal,  the 
document  shall  be  filed  of  served  in 
accordance  with  this  rule  and,  where 
applicable,  in  accordance  with  rule  32. 

(2)  A  document  filed  or  served  under 
seal  shall  be 

(a)  bound  separately  from  all  other 
documents; 

(b)  clearly  marked 

(i)  with  respect  to  an  extraordinary 
challenge  of  a  pane)  review  of  a  final 
determination  made  in  Canada, 

(A)  in  the  case  of  a  document 
containing  proprietary  information, 
"Proprietary".  "Confidential",  "De 
nature  exclusive"  or  "Confidentiel", 
and 

(B)  in  the  case  of  a  document 
containing  privileged  information, 
"Privileged"  or  "Protege",  and 

(C)  in  the  case  of  a  document 
containing  personal  information. 
"Personal  Information"  or 
"Renseignements  personnels". 

(ii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico. 

(A)  in  the  case  of  a  document 
containing  proprietary  information. 
"Confidencial", 

(B)  in  the  case  of  a  document 
containing  privilcjged  information. 
■■Privilegiada",  and 

(C)  in  the  case  of  a  document 
containing  personal  information. 
"Iiiformacion  Personal",  and 

(iii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  Untied 
States. 
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(A)  in  the  case  of  a  document 
containing  proprietary  information, 
"Proprietary",  and 

(B)  in  the  case  of  a  document 
containing  privileged  information, 
"Privileged",  and 

(C)  in  the  case  of  a  document 
containing  personal  information, 
"Personal  Information";  and 

(c)  contained  in  an  opaque  inner 
wrapper  and  an  opaque  outer  wrapper. 

(3)  An  inner  wrapper  referred  to  in 
subrule  (2)(c)  shall  indicate 

(a)  that  proprietary  information, 
privileged  information  or  personal 
information  is  enclosed,  as  the  case  may 
be;  and 

(b)  the  Secretariat  file  number  of  the 
extraordinary  challenge  proceeding. 

31.  Filing  or  service  of  proprietary 
information,  privileged  information  or 
personal  information  with  the 
Secretariat  does  not  constitute  a  waiver 
of  the  designation  of  the  information  as 
proprietary  information,  privileged 
information  or  personal  information. 

32.  (1)  Where  a  participant  files  a 
pleading  that  contains  proprietary 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  containing  the  proprietary 
information  shall  be  filed  under  seal 
and 

(i)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  shall  be 
labelled  "Proprietary",  "Confidential", 
"Confidentiel"  or  "De  nature 
exclusive",  with  the  top  of  each  page 
that  contains  proprietary  information 
marked  with  die  word  "Proprietary", 
"Confidential",  "Confidential"  or  "Ete 
nature  exclusive"  and  with  the 
proprietary  information  enclosed  in 
brackets, 

(ii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  shall  be 
labelled  "Confidencial",  with  the  top  of 
each  page  that  contains  proprietary 
information  marked  with  the  word 
"confidencial"  and  with  the  proprietary 
information  enclosed  in  brackets,  and 

(iii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  shall  be  labelled  "Proprietary", 
with  the  top  of  each  page  that  contains 
proprietary  information  marked  with 
the  word  "Proprietary"  and  with  the 
proprietary  information  enclosed  in 
brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  proprietary 
information  shall  be  filed  and 


(i)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  shall  be 
labelled  "Non-Proprietary",  "Non- 
Confidential",  "Non  confidentiel"  or 
"De  nature  non  exclusive", 

(ii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  shall  be. 
labelled  "Non-confidencial",  and 

(iii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  shall  be  labelled  "Non- 
Proprietary",  with  each  page  from 
which  proprietary  information  has  been 
deleted  marked  to  indicate  the  location 
from  which  the  proprietary  information 
was  deleted. 

(2)  Where  a  participant  files  a 
pleading  that  contains  privileged 
information,  the  participant  shall  file 
two  sets  of  the  pleading  in  the  following 
manner: 

(a)  one  set  containing  the  privileged 
information  shall  be  filed  under  seal 
and 

(i)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  shall  be 
labelled  "Privileged"  or  "Protege",  with 
the  top  of  each  that  contains  privileged 
information  marked  with  the  word 
"Privileged"  or  "Protege"  and  with  the 
privileged  information  enclosed  in 
brackets, 

(ii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  shall  be 
labelled  "Privilegiada",  with  the  top  of 
each  page  that  contains  privileged 
information  marked  with  the  word 
"Privilegiada"  and  with  the  privileged 
information  enclosed  in  brackets,  and 

(iii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  shall  be  labelled  "Privileged", 
with  the  top  of  each  page  that  contains 
privileged  information  marked  with  the 
word  "Privileged"  and  with  the 
privileged  information  enclosed  in 
brackets;  and 

(b)  no  later  than  one  day  following  the 
day  on  which  the  set  of  pleadings 
referred  to  in  subrule  (a)  is  filed,  another 
set  not  containing  privileged 
information  shall  be  filed  and 

(i)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  shall  be 
labelled  "Non-Privileged"  or  "Non- 
protege", 

(ii)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  shall  be 
labelled  "No-privilegiada",  and 

(iii)  with  respect  tc  an  extraordinary 
challenge  of  a  panel  review  of  a  final 


determination  made  in  the  United 
States,  shall  be  labelled  "Non- 
Privileged",  with  each  page  from  which 
privileged  information  has  been  deleted 
marked  to  indicate  the  location  from 
which  the  privileged  infonnation  was 
deleted. 

(3)  Where  a  participant  files  a 
pleading  that  contains  personal 
information,  the  pleading  shall  be  filed 
under  seal  and 

(a)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Canada,  shall  be 
labelled  "Personal  Information"  or 
"Renseignements  personnels",  with  the 
top  of  each  page  that  contains  personal 
information  marked  with  the  words 
"Personal  Information"  or 
"Renseignements  personnels"  and  with 
the  personal  information  enclosed  in 
brackets; 

(b)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  Mexico,  shall  be 
labelled  "Informacion  Personal",  with 
the  top  of  each  page  that  contains 
personal  information  marked  with  the 
words  "Informacion  Personal"  and  with 
the  personal  information  enclosed  in 
brackets;  and 

(c)  with  respect  to  an  extraordinary 
challenge  of  a  panel  review  of  a  final 
determination  made  in  the  United 
States,  shall  be  labelled  "Personal 
Information",  with  the  top  of  each  page 
that  contains  personal  information 
marked  with  the  words  "Personal 
Information"  and  with  the  personal 
infonnation  enclosed  in  brackets. 

33.  (1)  Subject  to  subrule  (2).  a 
document  containing  proprietary  or 
privileged  information  shall  be  filed 
under  seal  in  accordance  with  rule  30 
and  shall  be  served  only  on  the 
investigating  authority  and  on  those 
participants  who  have  been  granted 
access  to  the  information  under  a 
Proprietary  Information  Access  Order. 

(2)  Where  all  proprietary  information 
contained  in  a  document  was  submitted 
to  the  investigating  authority  by  one 
participant,  the  document  shall  be 
served  on  that  participant  even  if  that 
participant  has  not  been  granted  access 
to  proprietary  information  under  a 
Proprietary  Information  Access  Order. 

(3)  A  document  containing  personal 
information  shall  be  filed  under  seal  in 
accordance  with  rule  30  and  shall  be 
served  only  on  persons  or  participants 
who  have  been  granted  access  to  the 
information  under  an  order  of  the 
committee. 

34.  Where  proprietary  infonnation, 
privileged  information  or  personal 
information  is  disclosed  to  a  person  in 
an  extraordinary  challenge  proceeding, 
the  person  shall  not 
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(a)  file,  serve  or  otherwise 
communicate  the  information  by 
facs  mile  transmission;  or 

(b  communicate  the  information  by 
telei  hone. 

3^   Service  on  an  investigating 
auli  )rity  doss  not  constitute  service  on 
a  1     ty  and  ser/ice  on  a  Party  does  not 
^ui"-.titute  ser\'ice  on  an  investigating 
authority. 
Form  end  Content  of  Pleadings 

36.  (ij  Ex-ery'  pleading  filed  in  an 
extraordinary'  challenge  proceeding 
shall  contain  the  following  information: 

(a)  Ihelitle  of,  and  any  Secretariat  file 
number  assigned  for,  the  extraordinary 
challenge  proceeding; 

(b)  a  brief  descriptive  title  of  the 
pleading; 

(c)  the  name  of  the  participant  filing 
the  pleading; 

(d)  the  name  of  counsel  of  record  for 
the  participant; 

(e)  the  service  address,  as  defined  in 
rule  3;  and 

(0  the  telephone  number  of  the 
counsel  of  record  of  the  participant  or, 
where  the  participant  is  not  represented 
by  counsel,  the  telephone  number  of  the 
participant. 

(2)  Every  pleading  filed  in  an 
extraordinary  challenge  proceeding 
shall  be  on  paper  8V2  x  11  inches  (216 
millimetres  by  279  millimetres)  in  size. 
The  text  of  the  pleading  shall  be 
printed,  typewritten  or  reproduced 
legibly  on  one  side  only  with  a  margin 
of  approximately  IVj  inches  (40 
millimetres)  on  the  left-hand  side  with 
double  spacing  between  each  line  of 
text,  except  for  quotations  of  more  than 
50  words,  which  shall  be  indented  and 
single-spaced.  Footnotes,  titles, 
schedules,  tables,  graphs  and  colunms 
of  figures  shall  be  presented  in  a 
readable  form.  Briefs  and  appendices 
shall  be  secxirely  bound  along  the  left- 
hand  margin. 

(3)  Every  pleading  filed  on  behalf  of 
a  participant  in  an  extraordinary 
challenge  proceeding  shall  be  signed  by 
counsel  for  the  participant  or,  where  the 
participant  is  not  represented  by 
counsel,  by  the  participant. 

Requests  for  an  Extraordinary  Challenge 
Committee 

37.  (1)  Where  a  Party,  in  its  discretion, 
files  with  the  responsible  Secretary  a 
Request  for  an  Extraordinary  Challenge 
Committee  referred  to  in  Article 
1904.13(a)  (ii)  or  (iii)  of  the  Agreement, 
the  Party  shall  file  the  Request  (model 
form  available  from  the  Secretariat) 
within  30  days  after  the  issuance, 
pursuant  to  rule  77  of  the  NAFTA 
Article  1904  Panel  Rules,  of  the  ^4otice 


of  Fin  J  Panel  Action  in  the  panel 
review  that  is  the  subject  of  the  Request. 

(2)  V  here  a  Party,  in  its  discretion, 
files  w  ih  the  responsible  Secretary  a 
Reque!  t  for  an  Extraordinary  Challenge 
Comm  ttee  referred  to  in  Article 
1904.1  i(a)(i)  of  the  Agreement,  the  Party 
shall  fi  e  the  Request  (model  form 
availal  le  from  the  Secretariat) 
(a)  v^thin  30  days  after  the  issuance, 
to  rule  77  of  the  NAFTA 
1904  Panel  Rules,  of  the  Notice 
Panel  Action  in  the  panel 
that  is  the  subject  of  the  Request; 


V  ithi 
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or 

(b) 
Party 
the 


more 
a 

than 
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more 
dateo 
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thei 
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servue 
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(ii) 
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any 
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who^i 

be 


s|ibject  to  subrule  (3),  where  the 
ined  knowledge  of  the  action  of 
paielist  giving  rise  to  the  allegation 
t  lan  30  days  after  the  panel  issued 
Notije  of  Final  Panel  Action,  no  more 
days  after  gaining  knowledge  of 
acton  of  the  panelist. 

o  Request  for  an  Extraordinary 
*ge  Committee  referred  to  in 
(2)  may  be  filed  if  two  years  or 
lave  elapsed  since  the  effective 
the  Notice  of  Completion  of 
leview. 
l|lotwithstanding  subrules  (1)  to 
running  of  the  time  periods 
referred  to  in  this  section 

(a)  s  lall  be  suspended  in  the 
circur  istances  set  out  in  Article  1905.11 
of  the  Agreement;  and 

(b)  ^  krhere  suspended  under  subrule 
(a),  sh  all  be  resumed  in  the 
circuqistances  set  out  in  Articles 

2  and  1905.13  of  the  Agreement. 
1)  Subject  to  subrule  (2l.  every 
Requdst  for  an  Extraordinary  Challenge 
Comr  littee  shall  be  in  writing  and  shall 
aclude  a  concise  statement  of  the 
ions  relied  on.  together  with  a 
statement  of  how  the  actions 
have  materially  affected  the 
s  decision  and  the  way  in  which 
i^egrity  of  the  panel  review  process 


thr  »atened; 


ontain  the  name  of  the  Party  in 
el  review,  name  of  counsel, 
address  and  telephone  number: 


pjinel 


Arhere  the  panel  decision  was 
in  Canada,  state  whether  the  Party 
filingithe  Request  for  an  Extraordinary 
Chall  inge  Committee 

(i)  ntends  to  use  English  or  French  in 
pleac  ings  and  oral  proceedings  before 
o  Moimittee,  and 
requests  simultaneous  translation 
oral  proceedings. 
Where  a  Request  for  an 
Extra  ardinary  Challenge  Committee 
conti  ins  an  allegation  referred  to  in 
Artie  e  1904.13(a)(i)  of  the  Agreement. 
u  entity  of  the  panelist  against 

such  an  allegation  is  made  shall 
repealed  only  in  a  confidential  annex 
filed  together  with  the  Request  and  shall 


be  disclosed  only  ih  accordance  with 
rule  60. 

39.  (1)  Every  Request  for  an 
Extraordinary  Challenge  Committee 
(model  form  available  from  the 
Secretariat)  shall  be  accompanied  by 

(a)  those  items  of  the  record  of  the 
panel  review  relevant  to  the  allegations 
contained  in  the  Request;  and 

(b)  an  Index  of  the  items  referred  to 
in  subrule  (a). 

(2)  Where  a  Request  contains  an 
allegation  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement,  the 
Request  shall  be  accompanied  by.  in 
addition  to  the  requirements  of  subrule 

(1). 

(a)  any  other  material  relevant  to  the 
allegations  contained  in  the  Request; 
and 

(b)  if  the  Request  is  filed  more  than  30 
days  after  the  panel  issued  a  Notice  of 
Final  Panel  Action  pursuant  to  rule  77 
of  the  NAFTA  Article  1904  Panel  Rules. 
an  affidavit  certifying  that  the  Party 
gained  knowledge  of  the  action  of  the 
panelist^ving  rise  to  the  allegation  no 
more  than  30  days  preceding  the  filing 
of  the  Request. 

Notices  of  Appearance 

40.  (H  Within  10  days  after  the 
Request  for  an  Extraordinary  Challenge 
Committee  is  filed,  a  Party  or 
participant  in  the  panel  review  who 
pro(x>ses  to  participate  in  the 
extraordinary  challenge  proceeding 
shall  file  with  the  responsible 
Secretariat  a  Notice  of  Appearance 
(model  form  available  from  the 
Secretariat)  containing  the  following 
information: 

(a)  the  name  of  the  Party  or 
participant,  name  of  counsel,  service 
address  and  telephone  number; 

(b)  a  statement  as  to  whether 
appearance  is  made 

(i)  in  support  of  the  Request,  or 

(ii)  in  opposition  to  the  Request;  and 

(c)  where  the  extraordinary  challenge 
is  in  respect  of  a  panel  review  of  a  final 
determination  made  in  Canada,  a 
statement  as  to  whether  the  person 
filing  the  Notice  of  Appearance 

(i)  intends  to  use  English  or  French  in 
pleadings  and  oral  proceedings  before 
the  committee,  and 

(ii)  requests  simultaneous  translation 
of  any  oral  proceedings. 

(2)  Where  a  Party  or  participant 
referred  to  in  subrule  (1)  proposes  to 
rely  on  a  document  in  the  record  of  the 
panel  review  that  is  not  specified  in  the 
Index  filed  with  the  Request  for  an 
Extraordinary  Challenge  Committee,  the 
Party  or  participant  shall  file,  with  the 
Notice  of  Appearance. 

(a)  the  document;  and 
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(b)  a  statement  identifying  the 
document  and  requesting  its  inclusion 
in  the  extraordinary  chaUenge  record. 

(3)  On  receipt  of  a  document  referred 
to  in  subrule  (2).  the  responsible 
Secretary  shall  include  Uie  doctmient  in 
the  extraordinary  challenge  record. 

41.  (1)  Within  10  days  after  a  Request 
for  an  Extraordinary  Qiallenge 
Committee  referred  to  in  Article 
1904.13(a)(i)  of  the  Agreement  is  filed, 
a  panelist  against  whom  an  allegation 
contained  in  the  Request  is  made  and 
who  proposes  to  participate  in  the 
extraordinary  challenge  proceeding 

(a)  shall  file  a  Notice  of  Appearance; 

(b)  may  file,  under  seal,  doomients  to 
be  included  in  the  extraordinary 
challenge  record  relevant  to  the 
panelist's  defense  against  the  allegation; 
and 

(c)  may  file  an  ex  parte  motion 
requesting  that  the  extraordinary 
challenge  proceeding  be  conducted  in 
camera. 

(2)  Where  a  conunittee  issues  an  order 
pursuant  to  subrule  45(l)(a).  a  panelist 
who  filed  documents  described  in 
subrule  (l)(b)  may.  within  five  days 
after  issuance  of  the  order,  withdraw 
any  of  those  documents. 

(3)  Where  a  panelist  withdraws 
docimients  pursuant  to  subrule  (2).  the 
committee  shall  not  consider  those 
documents. 

Filing  and  Content  of  Briefs  and 
Appendices 

42.  (1)  The  Party  who  has  filed  the 
Request  for  an  Extraordinary  Challenge 
Committee  and  every  participant  who 
has  filed  a  Notice  of  Appearance  under 
subrule  40(l)(bKi)  shall  file  a  brief, 
setting  forth  grounds  and  arguments  in 
support  of  the  Request,  no  later  than  21 
days  after  the  Request  for  an 
Extraordinary  Challenge  Committee  is 
filed. 

(2)  Every  participant  who  has  filed  a 
Notice  of  Appearance  under  subrule 
40(l)(b)(ii)  shall  file  a  brief,  setting  forth 
grounds  and  arguments  in  opposition  to 
the  Request  for  an  Extraordinary 
Challenge  Committee,  no  later  Uian  21 
days  after  the  expiration  of  the  time 
period  for  filing  of  brieEs  referred  to  in 
subrule  (1). 

(3)  The  Party  who  has  filed  the 
Request  for  an  Extraordinary  Challenge 
Committee  and  every  participant  who 
has  filed  a  Notice  of  Appearance  under 
subrule  40(l)(b)(i)  may  file  a  brief, 
replying  to  the  groimds  and  argimients 
set  forth  in  the  briefs  filed  pursuant  to 
subrule  (2).  no  later  than  10  days  after 
the  expiration  of  the  time  perioid  for 
filing  of  briefs  referred  to  in  subrule  (2). 
Reply  briefs  shall  be  limited  to  rebuttal 


of  matters  raised  in  the  briefs  filed 
pursuant  to  subrule  (2). 

(4)  Every  brief  filed  imder  this  rule 
shall  be  in  the  form  required  by  rule  43. 

(5)  Appendices  shall  be  filed  with  the 
briefs. 

43.  (1)  Briefs  shall  contain 
information,  in  the  following  order, 
divided  into  five  parts: 

Parti: 

(a)  A  table  of  contents;  and 

(b)  A  table  of  authorities  cited: 

The  table  of  authorities  shall  contain 
references  to  all  treaties,  statutes  and 
regulations  dted,  any  cases  primarily 
relied  on  in  the  briefs,  set  out 
alphabetically,  and  all  other  docxmients 
referred  to  except  docimients  from  the 
administrative  record.  The  table  of 
authorities  shall  refer  to  the  page(s]  of 
the  brief  where  each  authority  is  cited 
and  mark,  with  an  asterisk  in  the 
margin,  those  authorities  primarily 
relied  on. 

Part  II:  A  statement  of  the  case: 

This  part  shall  contain  a  concise 
statement  of  the  relevant  facts  with 
references  to  the  panel  record  by  page 
and.  where  applicable,  by  line. 

Part  QI:  A  statement  of^the  issues: 

(a)  In  the  brief  of  the  Party  who  files 
the  Request  for  an  Extraordinary 
Challenge  Committee,  this  part  shall 
contain  a  concise  statement  of  the 
issues. 

(b)  In  the  brief  of  any  other 
participant,  this  part  shall  contain  a 
concise  statement  of  the  position  of  the 
participant  with  respect  to  the  issues. 

Part  rV:  Argument: 

This  part  shall  consist  of  the 
argument,  setting  out  concisely  the 
points  of  law  relating  to  the  issues,  with 
applicable  citations  to  authorities  and 
the  panel  record. 

Part  V:  Relief: 

This  part  shall  consist  of  a  concise 
statement  precisely  identifying  the  relief 
requested. 

(2)  Paragraphs  in  Parts  I  to  V  of  a  brief 
may  be  numbered  consecutively. 

(3)  Authorities  referred  to  in  the  briefs 
shall  be  included  in  an  appendix,  which 
shall  be  organized  as  follows:  a  table  of 
contents,  copies  of  all  treaty  and 
statutory  references,  references  to 
regulations,  cases  primarily  relied  on  in 
the  briefs,  set  out  alphabetically,  all 
documents  relied  on  from  the  panel 
record  and  all  other  materials  relied  on. 

Motions 

44.  (1)  Motions,  other  than  motions 
referred  to  in  subrule  41(l)(c).  may  be 
considered  at  the  discretion  of  the 
committee. 

(2)  A  committee  may  dispose  of  a 
motion  based  upon  the  pleadings  filed 
on  the  motion. 


(3)  A  committee  may  hear  oral 
argument  in  person  or.  subject  to 
subrule  34(b).  direct  that  a  motion  be 
heard  by  means  of  a  telephone 
conference  call  with  the  participants. 

Part  m— Conduct  of  Oral  Proccedingi 

45.  (1)  The  order  of  a  committee  on 
a  motion  referred  to  in  subrule  41(l)(c) 
shall  set  out 

(a)  that  the  proceedings  shall  not  be 
held  in  camera;  or 

(b)  that  the  proceedings  shall  be  held 
in  camera  ana 

(i)  that  all  the  participants  shall  keep 
confidential  all  information  received 
with  respect  to  the  extraordinary 
challenge  proceeding  and  shall  use  the 
information  solely  for  the  purposes  of 
-  the  proceeding,  and 

(ii)  which  documents  containing 
personal  information  the  re^>onsible 
Secretary  shall  serve  under  seal  and  on 
whom  the  documents  shall  be  served. 

(2)  The  responsible  Secretary  shall  not 
serve  any  documents  containing 
personal  informaticKi  until  the  time 
period  for  withdrawal  of  any  documents 
pursuant  to  subrule  41(2)  has  expired. 

46.  A  committee  may  decide  tne 
procedures  to  be  followed  in  the 
extraordinary  challenge  proceeding  and 
may,  for  that  purpose,  hold  a  pre- 
hearing conference  to  determine  such 
matters  as  the  presentation  of  evidence 
and  of  oral  argument. 

47.  The  decision  as  to  whether  oral 
argument  will  be  heard  shall  be  in  the 
discretion  of  the  committee. 

Oral  Proceedings  in  Camera 

48.  During  that  part  of  oral 
proceedings  in  which  proprietary 
information  or  privileged  information  is 
presented,  a  committee  shall  not  permit 
any  person  other  than  the  following 
persons  to  be  present: 

(a)  the  person  presenting  the 
proprietary  information  or  privileged 
information; 

(b)  a  person  who  has  been  granted 
access  to  the  proprietary  information  or 
privileged  iniormation  under  a 
Proprietary  Information  Access  Order  or 
an  order  of  the  panel  or  committee; 

(c)  in  the  case  of  privileged 
information,  a  person  as  to  whom  the 
confidentiality  of  the  privileged 
information  has  been  waived;  and 

(d)  officials  of.  and  counsel  for,  the 
investigating  authority. 

Part  IV— Responsibilities  of  the 
Secretary 

49.  The  normal  business  hours  of  the 
Secretariat,  during  which  the  offices  of 
the  Secretariat  shall  be  open  to  the 
public,  shall  be  from  9  a.m.  to  5  p.m  on 
each  weekday  other  than 


(a)  in  the  case  of  the  Canadian  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section; 

(b)  in  the  case  of  the  Mexican  Section 
of  the  Secretariat,  legal  holidays  of  that 
Section;  and 

(c)  in  the  case  of  the  United  States 
Section  of  the  Secretariat,  legal  holidays 
of  that  Section. 

50.  On  the  completion  of  the  selection 
of  the  members  of  a  committee,  the 
responsible  Secretary  shall  notify  the 
participants  and  the  other  involved 
Secretary  of  the  names  of  the  members 
of  the  committee. 

51.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
extraordinary  challenge  proceeding  and 
shall  make  the  arrangements  necessary 
for  meetings  and  any  oral  proceedings, 
including,  if  required,  interpreters  to 
provide  simultaneous  translation. 

52.  Each  involved  Secretary  shall 
maintain  a  file  for  each  extraordinary 
challenge,  comprised  of  either  the 
original  or  a  copy  of  all  documents  filed, 
whether  or  not  Hied  in  accordance  with 
these  rules. 

53.  The  responsible  Secretary  shall 
forward  to  the  other  involved  Secretary 
a  copy  of  all  documents  filed  with  the 
responsible  Secretary  and  of  all  orders 
and  decisions  issued  by  a  committee. 

54.  Where  under  these  rules  a  notice 
or  other  document  is  required  to  be 
published,  the  responsible  Secretary 
and  the  other  involved  Secretary  shall 
each  cause  the  document  to  be 
published  in  the  official  publication  of 
the  country  in  which  that  section  of  the 
Secretariat  is  located. 

55.  (1)  Where  a  document  containing 
proprietary  information  or  privileged 
information  is  filed  with  the  involved 
Secretariats,  each  involved  Secretary 
shall  ensure  that 

(a)  the  document  is  stored, 
maintained,  handled,  and  distributed  in 
accordance  with  the  terms  of  an 
applicable  Proprietary  Information 
Access  Order; 

(b)  the  inner  wrapper  of  the  document 
is  clearly  marked  to  indicate  that  it 
contains  proprietary  information  or 
privileged  information;  and 

(c)  access  to  the  document  is  limited 
to 

(i)  in  the  case  of  proprietary 
information,  officials  of,  and  counsel 
for,  the  investigating  authority,  the 
person  who  submitted  the  proprietary 
information  to  the  investigating 
authority  and  counsel  of  record  for  that 
"person,  and  any  persons  who  have  been 
granted  access  to  the  information  under 
a  Proprietary  Information  Access  Order, 
and 

(ii)  in  the  case  of  privileged 
information  relied  upon  in  an 
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extra  ordinary  challenge  of  a  decision  of 
a  pai  el  with  respect  to  a  final 
detei  mination  made  in  the  United 
State  5,  committee  members  and  their 
assis  ants  and  persons  with  respect  to 
whoi  n  the  panel  ordered  disqlosure  of 
the  privileged  information  under  rule  52 
oi\h\i  NAFTA  Article  1904  Panel  Rules. 
if  th(  se  persons  have  filed  with  the 
respi  msible  Secretariat  a  Proprietary 
Infoifnation  Access  Order  with  respect 
to  the  document. 

[2,  Where  a  document  containing 
pers  nal  information  is  filed  v^rith  the 
invo  ved  Secretariats,  each  involved 
Secp  tary  shall  ensure  that 

(a)  the  document  is  stored, 
maintained,  handled,  and  distributed  in 
acco  dance  with  the  terms  of  any 
appl  cable  Proprietary  Information 
Acct  5S  Order; 

{b'  the  inner  wrapper  of  the  document 
is  cl<  arly  marked  to  indicate  that  it 
conti  lins  personal  information;  and 

(c)  access  to  the  document  is  limited 
to  pc  rsons  granted  access  to  the 
infoi  [nation  pursuant  to  subrule 
45(1  (b). 

56  No  document  filed  in  an 
extri  ordinary  challenge  proceeding 
shal  be  removed  from  the  offices  of  the 
Seer  itariat  except  in  the  ordinary  course 
of  th }  business  of  the  Secretariat  or 
purs  lant  to  the  direction  of  a 

comi  nittee. 

57  (1)  Each  involved  Secretary  shall 
pern  it  access  by  any  person  to 
infoimation  in  the  file  of  an 

extrs  ordinary  challenge  proceeding  that 
is  nc  t  proprietary  information, 
priv  leged  information  or  personal 
infoi  mation. 

(2  Each  involved  Secretary  shall,  in 
acco  dance  with  the  terms  of  any 
appl  cable  Proprietary  Information 
Acc(  ss  Order  or  order  of  a  panel  or 
com:  nittee,  permit  access  to  proprietary 
infoi  mation,  privileged  information  or 
pers  »nal  information  in  the  file  of  an 
extri  ordinary  challenge  proceeding. 

(3  Each  involved  Secretary  shall,  on 
requ  ;st  and  on  payment  of  the 
presi  Tibed  fee,  provide  copies  of 
infoimation  in  the  file  of  an 
extn  ordinary  challenge  proceeding  to 
any  )erson  who  has  been  given  access 
to  th  It  information. 

58  (1)  Where  a  Request  for  an 
Extri  ordinary  Challenge  Committee 
purs  jant  to  Article  1904.13(a)  (ii)  or  (iii) 
of  th  i  Agreement  is  filed  with  the 

resp  )nsible  Secretariat,  the  responsible 
Seci  ;tary  shall,  upon  receipt  thereof, 

(a  forward  a  copy  of  the  Request  and  " 
Inde  <  to  the  other  involved  Secretary; 
and 

(b  serve  a  copy  of  the  Request  and 
Inde  <  on  the  other  involved  Party  and 
on  t  e  participants  in  the  panel  review. 


together  with  a  statement  setting  out  the 
date  on  which  the  Request  was  filed  and 
statins  that  all  briefs  of 

(i)  the  Party  who  has  filed  the  Request 
and  of  every  participant  who  files  a 
Notice  of  Appearance  in  support  of  the 
Request  shall  be  filed  no  later  than  21 
days  after  the  date  of  filing  of  the 
Request, 

(ii)  every  participant  who  files  a 
Notice  of  Appearance  in  opposition  to 
the  Request  shall  be  filed  no  later  than 
21  days  after  the  expiration  of  the  time 
period,  referred  to  in  subrule  (i),  for 
filing  of  briefs,  and 

(iii)  the  Party  who  has  filed  the 
Request  and  of  every  participant  who 
files  a  brief  under  subrule  (i)  in  reply  to 
the  grounds  and  arguments  set  forth  in 
the  briefs  filed  pursuant  to  subrule  (ii) 
shall  be  filed  no  later  than  10  days  after 
the  expiration  of  the  time  period, 
referred  to  in  subrule  (ii),  for  filing  of 
briefs. 

(2)  Where  a  Request  for  an 
Extraordinary  Challenge  Committee 
pursuant  to  Article  1904.13(a)(i)  of  the 
Agreement  is  filed,  the  responsible 
Secretary  shall,  upon  receipt  thereof, 

(a)  forward  a  copy  of  the  Request, 
Index  and  annex  to  the  other  involved 
Secretary;  and 

(b)  serve  a  copy  of  the  Request,  Index 
and  annex  on  the  other  involved  Party, 
on  the  panelist  against  whom  the 
allegation  contained  in  the  Request  is 
made  and  on  the  participants  in  the 
panel  review,  together  with  a  statement 
setting  out  the  date  on  which  the 
Request  was  filed  and  stating  that  all 
briefs  of 

(i)  the  Party  who  has  filed  the  Request 
and  of  every  participant  who  files  a 
Notice  of  Appearance  in  support  of  the 
Request  shall  be  filed  no  later  than  21 
days  after  the  date  of  filing  of  the 
Request. 

(ii)  every  participant  who  files  a 
Notice  of  Appearance  in  opposition  to 
the  Request  shall  be  filed  no  later  than 
21  days  after  the  expiration  of  the  time 
period,  referred  to  in  subrule  (i),  for 
filing  of  briefs,  and 

(iii)  the  Party  who  has  filed  the 
Request  and  of  every  participant  who 
files  a  brief  under  subrule  (i)  in  reply  to 
the  grounds  and  arguments  set  forth  in 
the  briefs  filed  pursuant  to  subrule  (ii) 
shall  be  filed  no  later  than  10  days  after 
the  expiration  of  the  time  period, 
referred  to  in  subrule  (ii),  for  filing  of 
briefs. 

(3)  The  responsible  Secretary  shall 
serve  orders  and  decisions  of  a 
committee  and  Notices  of  Completion  of 
Extraordinary  Challenge  on  the 
participants. 

(4)  Where  the  decision  of  a  committee 
referred  to  in  subrule  (3)  relates  to  a 


panel  review  of  a  final  determination 
made  in  Canada,  the  decision  shall  be 
served  by  registered  mail. 

59.  The  responsible  Secretary  shall 
cause  notice  of  a  final  decision  of  a 
committee  issued  pursuant  to  rule  63, 
and  any  order  that  the  committee  directs 
the  Secretary  to  publish,  to  be  published 
in  the  official  publications  of  the 
involved  Parties. 

60.  Where  the  time  period  fixed, 
pursuant  to  rule  41,  for  filing  an  ex 
parte  motion  referred  to  in  subrule 
41(l)(c)  has  expired,  the  responsible 
Secretary  shall  serve  on  all  participants 

(a)  where  no  motion  is  filed  pursuant 
to  that  subrule,  the  docuiments  referred 
to  in  rules  39  and  41; 

(b)  where  the  committee  issues  an 
order  referred  to  in  subrule  45(l)(a),  the 
documents  referred  to  in  rules  39  and  41 
in  accordance  with  any  order  of  the 
committee;  and 

(c)  where  the  committee  issues  an 
order  referred  to  in  subrule  45(1  )(b).  the 
documents  referred  to  in  rules  39  and 
41,  in  accordance  with  subrule 
45(l)(b)(ii)  and  any  order  made  by  the 
committee. 

Part  V— Orders  and  Decisions 

61.  All  orders  and  decisions  of  a 
committee  shall  be  made  by  a  majority 
of  the  votes  of  all  members  of  the 
committee. 

62.  (1)  Where  a  Notice  of  Motion 
requesting  dismissal  of  an  extraordinary 
challenge  proceeding  is  filed  by  a 
participant,  the  committee  may  issue  an 
order  dismissing  the  proceeding. 

(2)  Where  the  motion  referred  to  in 
subrule  (1)  is  consented  to  by  all  the 
participants  and  an  afiidavit  to  that 
effect  is  filed,  or  where  all  participants 
file  Notices  of  Motion  requesting 
dismissal,  the  extraordinary  challenge 
proceeding  is  terminated. 

63.  (1)  A  final  decision  of  a  committee 
shall 

(a)  affirm  the  decision  of  the  panel; 

(b)  vacate  the  decision  of  the  panel;  or 


(c)  remand  the  decision  of  the  panel 
to  the  panel  for  action  not  inconsistent 
with  the  final  decision  of  the  committee. 

(2)  Every  final  decision  of  a 
committee  shall  be  issued  in  writing 
with  reasons,  together  with  any 
dissenting  or  concurring  opinions  of  the 
members  of  the  committee. 

(3)  Subrule  (2)  shall  not  be  construed 
as  prohibiting  the  oral  deUvery  of  the 
decision  of  a  committee. 

Part  VI— Completion  of  Extraordinary 
Challenges 

64.  Where  all  participants  consent  to 
the  termination  of  the  proceeding 
pursuant  to  rule  62,  the  responsible 
Secretary  shall  cause  to  be  published  in 
the  official  publications  of  the  involved 
Parties  a  Notice  of  Completion  of 
Extraordinary  Challenge,  effective  on 
the  day  after  the  day  on  which  the 
requirements  of  rule  62  have  been  met. 

65.  Where  a  committee  issues  its  final 
decision,  the  responsible  Secretary  shall 
cause  to  be  published  in  the  official 
publications  of  the  involved  Parties  a 
Notice  of  Completion  of  Extraordinary 
Challenge,  effective  on  the  day  after  the 
day  on  which 

(a)  the  committee  affirms  the  decision 
of  the  panel; 

(b)  tne  committee  vacates  the  decision 
of  the  panel;  or 

(c)  where  the  committee  remands  the 
decision  of  the  panel,  the  day  the 
responsible  Secretary  gives  notice  to  the 
committee  that  the  panel  has  given 
notice  that  it  has  taken  action  not 
inconsistent  with  the  committee's 
decision. 

66.  The  members  of  the  committee  are 
discharged  from  their  duties  on  the  day 
on  which  a  Notice  of  Completion  of 
Extraordinary  Challenge  is  effective. 

67.  (1)  A  Party  may  make  a  request, 
pursuant  to  Article  1905.11(a)(ii)  of  the 
Agreement,  that  an  ongoing 
extraordinary  challenge  proceeding  be 
stayed  by  filing  the  request  with  the 
responsible  Secretariat. 


(2)  A  Party  who  files  a  request  under 
subrule  (1)  shall  forthwith  give  written 
notice  of  the  request  to  the  other 
involved  Party  and  to  the  other  involved 
Secretariat. 

(3)  On  receipt  of  a  request  under 
subrule  (1),  the  responsible  Secretary 
shall 

(a)  immediately  give  written  notice  of 
the  stay  of  the  extraordinary  challenge 
proceedings  to  all  participants  in  the 
extraordinary  challenge  proceedings; 
and 

(b)  publish  a  notice  of  the  stay  of  the 
extraordinary  challenge  proceedings  in 
the  official  publications  of  the  involved 
Parties. 

68.  On  receipt  of  a  report  containing 
an  affirmative  finding  with  respect  to  a 
ground  specified  in  Article  1905.1  of  the 
Agreement,  the  responsible  Secretary  for 
extraordinary  challenge  proceedings 
referred  to  in  Article  1905.il(a)(i)  of  the 
Agreement  shall 

(a)  immediately  give  notice  in  writing 
to  all  participants  in  those  proceedings; 
and 

(b)  pubUsh  a  notice  of  the  affirmative 
finding  in  the  official  publications  of  the 
involved  Parties. 

69.  (1)  A  Party  who  intends  to 
suspend  the  operation  of  Article  1904  of 
the  Agreement  pursuant  to  Article 
1905.8  or  1905.9  of  the  Agreement  shall 
endeavour  to  give  written  notice  of  that 
intention  to  the  other  involved  Party 
and  to  the  involved  Secretaries  at  least 
five  days  prior  to  the  suspension. 

(2)  Chi  receipt  of  a  notice  under 
subrule  (1),  the  involved  Secretaries 
shall  publish  a  notice  of  the  suspension 
in  the  official  publications  of  the 
involved  Parties. 

Dated:  February  10, 1994. 

Timothy  J.  Hauser, 

Deputy  Under  Secretary  for  International 
Trade. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade 
Agreement:  Rules  of  Procedure  for 
Article  1905  Special  Committees 

AGENCY:  North  American  Free  Trade 

Agreement,  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Rules  of  Procedure  for  NAFTA 

Article  1905  Special  Committees. 

SUMMARY:  Canada,  Mexico,  and  the 
United  States  have  negotiated  the  rules 
of  procedure  for  Article  1905  Special 
Committees.  These  rules  apply  to 
special  committee  proceedings 
conducted  pursuant  to  Article  1905  of 
the  Agreement,  unless  the  involved 
Parties  otherwise  agree. 
EFFECTIVE  DATE:  January-  1. 1994,  the 
date  of  the  entry  into  force  of  the  North 
American  Free  Trade  Agreement 
("Agreement").  These  Rules  of 
Procedure  shallapply  to  all  special 
committee  proceedings  commenced  on 
or  after  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
B.  Koteen,  Senior  Attorney,  Stacy  J. 
Ettinger,  Attorney-Advisor,  or  Terrence 
J.  McCartin,  Attorney-Advisor,  Office  of 
the  Chief  Counsel  for  Import 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0836. 
(202) 482-4618, or (202)  482-5031, 
respectively.  For  procedural  matters 
involving  cases  under  panel  review, 
contact  James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  room 
~  2061.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5438;  fax:  (202)  482-0148. 

SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  Nineteen  of  the  North 
American  Free  Trade  Agreement 
("Agreement")  establishes  a  mechanism 
for  replacing  judicial  review  of  final 
antidumping  and  countervailing  duty 
detenninations  involving  imports  from 
Canada,  Mexico,  or  the  United  States 
with  review  by  independent  binational 
panels.  If  requested,  these  panels  will 
expeditiously  review  final 
determinations  to  determine  whether 
they  are  consistent  with  the 
antidumping  or  countervailing  duty  law 
of  the  importing  country. 

In  instances  in  which  one  of  the 
Panies  to  the  Agreement  alleges, 
pursuant  to  Article  1905.1  of  the 
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AgrB(  iment.  that  the  application  of 
■not]  er  Party's  domestic  law  (a)  has 
prev<  nted  the  establishment  of  a  panel; 
(b)  hi  s  prevented  a  panel  from 
rendi  ring  a  final  decision;  (c)  has 
prev(  nted  the  implementation  of  a 
pane  's  decision  or  denied  it  binding 
force  and  effect;  or  (d)  has  resulted  in  a 
failui  e  to  provide  opportunity  for  proper 
revie  AT  of  a  final  determination  by  a 
pane  or  a  court  of  competent 
juris*  iction,  that  Party  may  request  the 
estab  ishment  of  a  special  committee. 

Tit  e  rv  of  the  North  American  Free 
Trad  t  Agreement  Implementation  Act  of 
1993  Public  Law  No.  103-182, 107  Stat. 
2057  amends  United  States  law  to 
impl  >ment  Chapter  Nineteen  of  the 
Agr©  sment. 

Th  i  Article  1905  Special  Committee 
Rule  :  are  intended  to  give  effect  to  the 
spec  al  committee  provisions  of  Chapter 
Nine  een  of  the  Agreement  by  setting 
forth  the  procedures  for  commencing, 
cone  Licting,  and  completing  special 
com  littee  proceedings.  These  rules  are 
the  r  tsult  of  negotiations  among  Canada, 
Mex  CO,  and  the  United  States  in 
com  iliance  with  the  terms  of  the 
Agre  jment. 

Nort  I  American  Free  Trade  Agreement 
Rule  i  of  Procedure  for  Article  1905 
Spec  lal  Committees 

Cont(  nts 


Sb  »rt  Titfe 

Sts  lement  of  Genera!  Intent 
Int  irpretation 

Op  sration  of  the  Special  Committee 
S  irvice  of  Documents 
V  ritten  Submissions 
H  »rings 

;uage  of  Proceedings 
'  Committee  Deliberations 


L  ingu 
S  )ecial  I 
R  sports 


R  iconvening  of  Special  Committee 
C  )mpletion  of  Special  Committee 
I roceedings 
38.  C  )nfidentiality 

40.  E  c  Parte  Contacts 

41.  E  [tension  and  Computation  of  Time 
43.  R  ;spon5)bi1ities  of  the  Responsible 

!  ecretary 
45.  D  ;ath  or  Incapacity 

Tl  e  Parties, 

Fli  ving  regard  to  Chapter  Nineteen  of 
the  I  lorth  American  Free  Trade 
Agr«  ement  between  Canada,  the  United 
Mex  can  States  and  the  United  States  of 
Ame  rica; 


A(  ting  ] 


pursuant  to  Article  1905.6  of 
i  .greement; 

the  following  Rules  of 
Pro(4dure,  which  shall  come  into  force 
on  tie  same  day  as  the  Agreement 

into  force  and  from  that  day  shall 
gove  m  all  special  committee 
proc  Jedings  conducted  pursuant  to. 
Artii  ;le  1905  of  the  Agreement. 


Short  Title 

1.  These  rules  may  be  cited  as  the 
Article  1905  Special  Committee  Rules. 

Statement  of  General  Intent  ■ 

2.  These  rules  shall  apply  to  special 
committee  proceedings  conducted 
pursuant  to  Article  1905  of  the 
Agreement,  unless  the  involved  Parties 
otherwise  agree.  Where  a  procedural 
question  arises  that  is  not  covered  by 
these  rules,  a  special  committee  may 
adopt  an  appropriate  procedure  that  is 
not  inconsistent  with  the  Agreement.  In 
the  event  of  any  inconsistency  between 
the  provisions  of  these  rules  and  the 
Agreement,  the  Agreement  shall  prevail. 

Interpretation 

3.  In  these  rules, 
"Agreement"  means  the  North 

American  Free  Trade  Agreement; 

"Complaining  Party"  means  a  Party 
who  requests,  pursuant  to  Article  1905.2 
of  the  Agreement,  that  a  sp)ecial 
committee  be  established; 

"involved  Secretariat"  means  the 
responsible  Secretariat  or  the  section  of 
the  Secretariat  located  in  the  country  of 
the  other  involved  Party; 

"legal  holiday"  means 

(a)  with  respect  to  the  Canadian 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Good  Friday,  Easter 
Monday,  Victoria  Day,  Canada  Day  (July 
1),  Labour  Day  (first  Monday  in 
September),  Thanksgiving  Day  (second 
Monday  in  October),  Remembrance  Day 
(November  11),  Christmas  Day 
(December  25),  Boxing  Day  (December 
26),  any  other  day  fixed  as  a  statutory 
holiday  by  the  Government  of  Canada  or 
by  the  province  in  which  the  section  is 
located  and  any  day  on  which  the 
offices  of  the  Canadian  Section  of  the 
Secretariat  are  officially  closed  in  whole 
or  in  part, 

(b)  with  respect  to  the  Mexican 
Section  of  the  Secretariat,  every 
Saturday  and  Sunday,  New  Year's  Day 
(January  1),  Constitution  Day  (February 
5),  Benito  Juarez's  Birthday  (March  21), 
Labor  Day  (May  1),  Battle  of  Puebla 
(May  5),  Independence  Day  (September 
16),  Congressional  Opening  Day 
(November  1),  Revolution  Day 
(November  20),  Transmission  of  the 
Federal  Executive  Branch  (every  six 
years  on  December  1),  Christmas  Day 
(December  25).  any  day  designated  as  a 
statutory  holiday  by  the  Federal  Laws 
or,  in  the  case  of  Ordinary  Elections,  by 
the  Local  Electoral  Laws  and  any  day  on 
which  the  offices  of  the  Mexican 
Section  of,the  Secretariat  are  officially 
closed  in  whole  or  in  part,  and 

(c)  with  respect  to  the  United  States 
Section  of  the  Secretariat,  every 
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Saturday  and  Sunday,  New  Year's  Day 
(January  1).  Martin  Luther  King's 
Birthday  (third  Monday  in  January). 
Presidents'  Day  (third  Monday  in 
February).  Memorial  Day  (last  Monday 
in  May).  Independence  Day  (July  4), 
Labor  Day  (first  Monday  in  September). 
Columbus  Day  (second  Monday  in 
October),  Veterans'  Day  (November  11), 
Thanksgiving  Day  (fourth  Thursday  in 
November),  Christmas  Day  (December 
25).  any  day  designated  as  a  holiday  by 
the  I*resident  or  the  Congress  of  the 
United  States  and  any  day  on  which  the 
offices  of  the  Government  of  the  United 
States  located  In  the  District  of 
Columbia  or  the  ofTices  of  the  United 
States  Section  of  the  Secretariat  are 
officially  closed  in  whole  or  in  part; 

"Mexico"  means  the  United  Mexican 
States; 

"official  publication"  means 

(a)  in  the  case  of  the  Government  of 
Canada,  the  Canada  Gazette, 

(b)  in  the  case  of  the  Government  of 
Mexico,  the  Diario  Oficial  de  la 
Federacion,  and 

(c)  in  the  case  of  the  Government  of 
the  United  States,  the  Federal  Register, 

"Party"  means  the  Government  of 
Canada,  the  Government  of  Mexico  or 
the  Government  of  the  United  States; 

"Responding  Party"  means  the  Party 
against  whom  an  allegation  is  made 
under  Article  1905.1  of  the  Agreement; 

"responsible  Secretariat"  means  the 
section  of  the  Secretariat  of  the 
Responding  Party; 

"responsible  Secretary"  means  the 
Secretary  of  the  responsible  Secretariat; 

"Secretariat"  means  the  Secretariat 
established  pursuant  to  Article  2002  of 
the  Agreement: 

"Secretary"  means  the  Secretary  of 
the  United  States  Section  of  the 
Secretariat,  the  Secretary  of  the  Mexican 
Section  of  the  Secretariat  or  the 
Secretary  of  the  Canadian  Section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  that 
Secretary; 

"special  committee"  means  a  special 
committee  established  pursuant  to 
Article  1905  of  the  Agreement; 

"United  States"  means  the  United 
States  of  America. 

Operation  of  the  Special  Committee 

4.  (1)  Subject  to  subrule  (2).  unless  the 
Involved  Parties  otherwise  agree,  special 
committee  meetings  shall  take  place  at 
the  o^ices  of  the  responsible  Secretariat 
or  at  such  alternative  location  as  the 
committee  members  may  agree. 

(2)  A  special  committee  may  conduct 
meetings  or  exchange  information  by 
any  means,  including  by  means  of  a 
telephone  conference  call  or  facsimile  or 
computer  transmission. 


5.  The  members  of  a  special 
committee  shall  select  from  among 
themselves  a  chairperson,  who  shall 
preside  over  all  meetings  and  hearings 
of  the  special  committee. 

6.  The  chairperson  of  the  special 
committee  shall  fix  the  date  and  time  of 
its  meetings  in  consultation  with  other 
special  committee  members  and  the 
responsible  Secretary. 

7.  All  reports,  findings, 
detenninations  and  decisions  of  a 
special  committee  shall  be  made  or 
issued  by  a  majority  vote  of  all  members 
of  the  special  committee. 

8.  A  special  committee  proceeding 
commences  on  the  day  on  which  a 
request  for  a  special  committee  is  filed 
with  the  responsible  Secretariat  and 
terminates  on  the  day  on  which  a  notice 
of  completion  of  the  special  committee 
proceeding  is  issued  pursuant  to  rule 
36. 

9.  (1)  A  special  committee  may  adopt 
internal  procedures  of  its  own,  not 
incpnsistent  with  these  rules,  for  routine 
administrative  matters. 

(2)  A  special  committee  may  delegate 
to  its  chairperson  the  authority  to  make 
decisions  regarding  internal  procedures 
or  routine  administrative  matters. 

10.  The  terms  of  reference  of  a  special 
committee  shall  be  limited  to 

(a)  making  a  finding  as  to  whether  any 
allegations  set  out  in  Article  1905.1  of 
the  Agreement  made  by  the 
Complaining  Party  regarding  the 
application  of  theJlesponding  Party's 
domestic  law  are  substantiat^; 

(b)  determining  whether  a  suspension 
of  benefits  by  the  Complaining  Party 
pursuant  to  Article  1905.8(b)  of  the 
Agreement  is  manifestly  excessive;  and 

(c)  determining  whether  the 
Responding  Party  has  corrected  a 
problem  with  respect  to  which  the 
special  committee  has  made  an 
affirmative  finding. 

Service  of  Documents 

11.  A  document  to  be  filed  by  an 
involved  Party  with  the  responsible 
Secretariat  shall 

(a)  be  served  on  the  other  involved 
Party  by  express  courier,  overnight  mail 
or  by  any  other  means  agreed  upon  by 
the  involved  Parties;  and 

(b)  when  filed,  be  accompanied  by  a 
proof  of  service  certifying  that  the 
document  has  been  served  on  the  other 
involved  Party,  indicating  the  manner, 
date  and  time  of  service. 

Written  Submissions 

12.  All  written  submissions  and 
responses  filed  with  a  responsible 
Secretariat  shall  be  accompanied  by  four 
copies  thereof. 

13.  (1)  A  request  for  the  establishment 
of  a  special  committee  under  Article 


1905.2  of  the  Agreement  shall  be  made 
by  filing  the  request  with  the 
responsible  Secretariat. 

(2)  On  the  filing  of  a  request  under 
subrule  (1).  the  responsible  Secretary 
and  the  other  involved  Secretary  shall 
cause  a  notice  of  the  filing  of  the  request 
to  be  published  in  the  official 
publications  of  the  countries  in  which 
their  sections  of  the  Secretariat  are 
located. 

14.  The  vvritten  initial  submission  of 
a  Complaining  Party  shall  be  filed  with 
the  responsible  Secretariat  no  later  than 
10  days  after  the  date  on  which  the  last 
member  of  the  special  committee  is 
appointed. 

15.  A  written  response  by  the 
Responding  Party  shall  be  filed  with  the 
responsible  Secretariat  no  later  than  20 
days  after  the  filing  of  the  initial 
submission  of  the  Complaining  Party. 

16.  A  special  committee  may  allow 
each  involved  Party  the  opportunity  to 
make  an  equal  number  of  further  written 
submissions,  within  such  time  as  may 
be  fixed  by  the  special  committee, 
having  regard  to  the  time  limits  fixed  by 
Annex  1905.6  to  Chapter  Nineteen  of 
the  Agreement. 

17.  The  responsible  Secretary  shall 
forward  to  the  other  involved  Secretary 
a  copy  of  all  documents  filed  with  the 
responsible  Secretariat  and  of  all 
reports,  findings,  determinations  and 
decisions  issued  by  the  special 
committee. 

Hearings 

18.  (1)  At  least  one  hearing  shall  be 
held  before  the  s(>ecial  committee 
presents  its  initial  report. 

(2)  The  date  and  time  of  hearings  shall 
be  fixed  by  the  special  committee  in 
consultation  with  the  involved  Parties 
and  the  responsible  Secretary. 

(3)  A  verbatim  transcript  snail  be 
taken  of  all  hearings. 

19.  Unless  the  involved  Parties 
otherwise  agree,  special  committee 
hearings  shall  take  place  at  the  offices 
of  the  responsible  Secretariat. 

20.  (1)  All  special  committee  members 
must  be  present  during  hearings. 

(2)  No  later  than  five  days  before  the 
date  of  a  hearing,  each  involved  Party 
shall  deliver  to  the  responsible 
Secretariat  and  to  the  other  involved 
Party  a  list  of  the  names  of  the  persons 
who  vtrill  present  oral  arguments  at  the 
hearing  on  behalf  of  that  Party  and  of 
other  representatives  or  advisers  of  the 
Party  who  will  be  attending  the  hearing. 

21.  Oral  proceedings  shall  be 
conducted  in  the  following  order, 
ensuring  that  each  involved  Party  is 
given  equal  time: 

(a)  the  argument  of  the  Complaining 
Party; 
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(b)  the  argument  of  the  Responding 
Party; 

(c)  a  reply  of  the  Complaining  Party; 
and 

(d)  a  counter-reply  of  the  Responding 
Party. 

22.  At  the  request  of  an  involved  Party 
or  at  the  initiative  of  the  special 
committee,  with  the  agreement  of  both 
involved  Parties  and  subject  to  such 
terms  and  conditions  as  both  involved 
Parties  may  agree  upon,  the  special 
committee  may  call  upon  any  person  to 
provide  information  concerning  the 
matter  in  dispute. 

Language  of  Proceedings 

23.  Written  and  oral  proceedings  may 
be  in  either  English.  French  or  Spanish, 
or  in  any  combination  thereof. 

24.  Unless  the  involved  Parties 
otherwise  agree,  the  reports,  findings, 
determinations  and  decisions  of  a 
special  committee  shall  be  issued  in  an 
ofEcial  language  of  the  Responding 
Party  and,  if  necessary,  shall  be 
promptly  translated  into  an  official 
language  of  the  other  involved  Party. 

Special  Committee  Deliberations 

25.  (1)  The  deliberations  of  a  special 
committee  shall  take  place  in  private 
and  remain  confidential. 

(2)  Only  special  committee  members 
may  take  part  in  the  deliberations  of  a 
special  committee. 

(3)  Staff  of  the  involved  Secretariats, 
assistants  to  the  special  committee 
members  and  any  necessary  support 
staff  may  be  present  during 
deliberations  of  a  special  committee  by 
permission  of-the  special  committee. 

Reports 

26.  In  accordance  with  paragraph  (b) 
of  Annex  1905.6  to  Chapter  Nineteen  of 
the  Agreement,  a  special  committee 
shall  prepare  and  present  to  the 
involved  Parties  an  initial  report, 
wherever  practicable,  within  60  days 
after  the  appointment  of  the  last 
member  of  the  special  committee. 

27.  The  involved  Parties  may 
comment  in  writing  or,  at  the  request  of 
the  special  committee,  orally,  on  an 
initial  report  of  a  special  committee 
within  14  days  after  the  initial  report  is 
presented. 

28.  An  initial  report  of  a  special 
committee  shall  be  kept  confidential. 

29.  (1)  A  special  committee  shall  issue 
a  final  report,  together  with  any  separate 
opinions  rendered  by  individual 
committee  members,  within  30  days 
after  the  presentation  of  its  initial 
report. 

(2)  Any  separate  opinions  rendered  by 
individual  special  committee  members 
shall  be  anonymous. 


(3)  pn  the  issuance  of  a  final  report 
unde  subrule  (1),  the  responsible 
Secre  ;ary  shall  immediately  forward 
of  the  report  to  the  involved 
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it  volved  Parties,  indicating  that 
of  the  report  and  of  any  separate 
opmibns  by  individual  members  or 
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ilable  to  the  public  at  the  offices 
responsible  Secretariat;  and 
khe  responsible  Secretariat  shall 
make  available  to  the  public  copies  of 
the  fi  lal  report  of  a  special  committee, 
toget  ler  with  any  separate  opinions  by 
individual  members  and  any  written 
that  either  involved  Party  may 
to  be  published. 
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Becoi  ivening  of  Special  Committee 

30.  Where  a  special  committee  has 
made  an  affirmative  finding  with 
respe  [It  to  grounds  specified  in  Article 
1905  1  of  the  Agreement,  a  Responding 
Party  may  request  that  the  special 
comi  littee  be  reconvened  by  filing  a 
requt  st  with  the  responsible  Secretariat 

(a)  Mrhere  the  Responding  Party  is 
requ(  sting  that  the  sRecial  committee 
deter  nine  ivbether  the  Responding 
Party  has  corrected  a  problem  with 
respc  ct  to  which  the  special  committee 
je  an  affirmative  finding,  at  any 
ifter  the  affirmative  finding  was 
or 
(b)|wheie  the  Responding  Party  is 
requ4  sting  that  the  special  committee 
deteifnine  whether  a  suspension  of 

by  the  Complaining  Party  under 
1905.8  of  the  Agreement  is 
ifestly  excessive,  at  any  time  after 
a  ispensi<m  was  made. 
(1)  Where  a  request  referred  to  in 
subntle  30(a)  is  filed  before  the  fortieth 
the  60-day  consultation  period 
er^  to  in  Article  1905.8  of  the 
Agrei  iment.  the  special  committee  shall 
ende  ivoiu*  to  present  a  report  containing 
its  d(  termination  to  the  involved  Parties 
befoi  i  the  sixtieth  day  of  that  period, 
and  I  lay  for  that  purpose  make  such 
orde]  5  as  to  filing  of  written 
subn  issions  and  responses  and  the 
hold  ng  of  a  hearing  as  the  special 
comi  littee  consider^  necessary  under 
the  c  rciunstances. 

(2)  Rules  32  to  34  apply  with  nspwX 
to  rei  uests  referred  to  in  subrule  30(a) 
that  I  re  filed  on  or  after  the  fortieth  day 
of  th4  60-day  consultation  period 


referred  to  in  Article  1905.8  and  to 
requests  referred  to  in  subrule  30(b). 

32.  (1)  At  the  time  of  filing  a  request 
pursuant  to  rule  30,  the  Responding 
Party  shall  file  a  written  submission  in 
support  of  the  request. 

(2)  A  Complaining  Party  shall  file  a 
written  response  to  a  submission 
referred  to  in  subrule  (1)  within  20  days 
after  that  submission  is  filed. 

33.  (1)  At  the  time  of  filing  a  request 
pursuant  to  rule  30  or  a  written 
response  pursuant  to  subrule  32(2),  an 
involved  Party  may  request  an 
opportunity  to  present  oral  argument  in 
support  of  its  request  or  response. 

(2)  Where  an  involved  Party  requests 
an  opportunity  to  present  oral  argument 
pursuant  to  subrule  (1),  the  special 
committee  may  hold  a  hearing,  at  which 
both  involved  Parties  shall  be  granted 
an  equal  opportunity  to  present  oral 
argument. 

34.  The  special  conunittee  shall, 
within  45  days  of  the  filing  of  a  request 
pursuant  to  rule  30,  present  to  the 
involved  Parties  a  written  report 
containing  its  determination  pursuant  to 
Article  1905.10  of  the  Agreement. 

35.  Subrules  29  (2)  to  (4)  apply,  with 
such  modifications  as  are  necessajy.  to 
reports  referred  to  in  subrule  31(1)  and 
rule  34. 

Completion  of  Special  Committee 
Proceedings 

36.  (1)  On  completion  of  a  special 
committee  proceeding,  as  determined  by 
the  fecial  committee  in  consultation 
with  the  involved  Parties,  the  special 
committee  shall  request  the  responsible 
Secretary  to  issue  a  notice  of  completion 
of  the  proceeding. 

(2)  A  notice  referred  to  in  subrule  (1) 
is  effective  the  day  after  it  is  issued. 

(3)  The  responsible  Secretary  shall 
cause  a  notice  issued  under  subrule  (1) 
to  be  published  in  the  official 
publications  of  the  involved  Parties. 

37.  The  members  of  a  special 
committee  are  discharged  from  their 
duties  on  the  day  on  which  a  notice  of 
completion  of  the  spedai  committee 
proceeding  is  effective. 

Confidentiality 

38.  All  written  submissions  to,  and 
communications  with,  a  special 
committee  and  all  documents  filed  with 
the  involved  Secretariats  shell  be  kept 
confidential 

39.  (1)  All  hearings  of  a  special 
committee,  and  all  transcripts  thereof, 
shall  be  kept  confidential. 

(2)  It  is  the  responsibility  of  each 
involved  Party  to  ensure  that  the 
persons  attending  oral  piooeedings  of  a 
special  conunittee  on  its  briialf  i™itnhi{fi 
the  confidentiality  of  the  proceedings. 


Federal  Register  /  Vol.  59,  No.  36  /  Wednesday.  February  23,  1994  /  Notices  8717 


Ex  Parte  Contacts 

40.  (1)  No  special  committee  or 
member  of  a  special  committee  shall 
meet  or  contact  one  involved  Party  in 
the  absence  of  the  other  involved  Party. 

(2)  No  special  committee  member 
shall  discuss  a  matter  before  the  special 
committee  with  the  involved  Parties  in 
the  absence  of  other  special  committee 
members. 

Extension  and  Computation  of  Time 

41.  A  time  period  fixed  by  these  rules 
may  be  extended  with  the  consent  of 
both  involved  Parties  or  by  a  decision  of 
a  special  committee. 

42.  (1)  In  computing  any  time  period 
fixed  in  or  under  these  rules,  the  day  or 
date  from  which  the  time  period  begins 
to  run  shall  be  excluded  and,  subject  to 
subrule  (2).  the  last  day  of  the  time 
period  shall  be  included. 

(2)  Where  the  last  day  of  a  time  period 
computed  in  accordance  with  subrule 
(1)  falls  on  a  legal  holiday  of  the 
responsible  Secretariat,  that  day  and  any 


other  legal  holidays  of  the  responsible 
Secretariat  immediately  following  that 
day  shall  be  excluded  from  the 
computation. 

(3)  In  computing  any  time  period  of 
five  days  or  less  fixed  in  these  rules  or 
by  a  decision  of  a  special  committee, 
any  legal  holiday  that  falls  within  the 
time  period  shall  be  excluded  from  the 
computation. 

Responsibilities  of  the  Responsible 
Secretary 

43.  The  responsible  Secretary  shall 
provide  administrative  support  for  each 
special  committee  proceeding  and  shall 
make  the  arrangements  necessary  for  the 
hearings  and  meetings  of  the  special 
committee,  including  the  provision  of 
court  reporters  and,  if  required, 
interpreters  to  provide  simultaneous 
translation. 

44.  The  responsible  Secretary  shall 
maintain  a  file  for  each  special 
committee  proceeding,  comprised  of  the 
original  or  a  copy  of  all  documents  filed, 
whether  or  not  filed  in  accordance  with 


these  rules,  in  the  special  committee 
proceeding. 

Death  or  Incapacity 

45.  Where  a  special  committee 
member  is  disqualified,  dies  or 
otherwise  becomes  unable  to  fulfil 
special  committee  duties, 

(a)  special  committee  proceedings  and 
computations  of  time  shall  be 
suspended.  p)ending  the  appointment  of 
a  substitute  member;  and 

(b)  where  the  disability, 
disqualification  or  death  occurs  after 
oral  argument  has  begim,  the 
chairperasn  may  order  that  the  matter 
be  reheard,  on  such  terms  as  are 
appropriate,  after  selection  of  a 
substitute  member. 

Dated:  February  10. 1994. 

Timothy  J.  Haiuer, 

Deputy  Under  Secretary  for  Interjiational 
Trade. 

IFR  Doc.  94-3931  Filed  2-22-94;  8:45  am) 

BILUNO  COOE  SSIO-GT-P 


Wednesday 
February  23,  1994 


Part  V 


&      S      ^ 


Department  of 
Commerce 


International  Trade  Administration 


North  American  Free  Trade  Agreement: 
Code  of  Conduct  for  Proceedings  Under 
Chapters  Nineteen  and  Twenty;  Notice 


8720 


OEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade 
Agreement  Code  of  Conduct  for 
Proceedings  Under  Chapters  Nineteen 
and  Twenty 

AGENCY:  North  American  Free  Trade 
Agreement,  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Code  of  Conduct  for 
Proceedings  Under  NAFTA  Chapters 
Nineteen  and  Twenty. 

SUMMARY:  Canada,  Mexico,  and  the 
United  States  have  negotiated  a  Code  of 
Conduct  for  proceedings  under  Chapters 
Nineteen  and  Twenty  of  the  North 
American  Free  Trade  Agreement 
("Agreement").  The  Code  applies  to 
members  of  panels  established  pursuant 
to  Article  1903.  1904  or  2008,  including 
Article  2008  panels  established 
pursuant  to  Article  1414,  and  to 
members  of  committees  established 
pursuant  to  Article  1905  or  Annex 
1904.13  of  the  Agreement.  In  addition, 
the  Code  establishes  disclosure 
obligations  for  members  of  rosters 
established  pursuant  to  Article  1414  or 
2009  or  Annex  1901.2  or  1904.13  of  the 
Agreement  and  for  individuals  not  on  a 
roster  who  are  under  consideration  for 
appointment  to  a  panel  or  committee. 
EFFECTIVE  DATE:  January  1, 1994.  the 
date  of  entry  into  force  of  the  North 
American  Free  Trade  Agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  NAFTA  Secretariat,  room 
2061,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NVV., 
Washington  DC  20230;  telephone:  (202) 
482-5438;  fax:  (202)  482-0148. 
SUPPLEMENTARY  INFORMATION:  To  ensure 
the  integrity  and  impartiality  of 
proceedings  conducted  pursuant  to 
Articles  1903. 1904.  1905,  and  2008  of 
the  North  American  Free  Trade 
Agreement  ("Agreement"),  which 
entered  into  force  on  January  1, 1994, 
Canada,  Mexico,  and  the  United  States 
have  negotiated  a  Code  of  Conduct 
pursuant  to  Articles  1909  and  2009  of 
the  Agreement.  The  Code  of  Conduct 
governs  the  conduct  of  members  of 
panels  established  pursuant  to  Article 
1903. 1904  or  2008.  including  Article 
2008  panels  established  pursuant  to 
Article  1414.  and  to  members  of 
committees  established  pursuant  to 
Article  1905  or  Annex  1904.13  of  the 
Agreement.  In  addition,  the  Code  of 
Conduct  establishes  disclosure 
obligations  for  members  of  rosters 
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establ  shed  pursuant  to  Article  1414  or 
2009  ( r  Annex  1901.2  or  1904.13  of  the 
Agreei  nent  and  for  individuals  not  on  a 
roster  who  are  under  consideration  for 
appoii  itment  to  a  panel  or  committee.  It 
is  bas<  d  on  the  Code  of  Conduct  existing 
under  the  United  States-Canada  Free 
Trade  Agreement,  with  certain  changes 
made  o  better  ensure  the  integrity  and 
impar  iality  of  the  proceedings  under 
the  Aj  reement. 

Code  I  f  Conduct  for  Dispute  Settlement 
ProcBi  ures  Under  Chapters  19  and  20 
of  the  Slorth  American  Free  Trade 
Agree  nent 

Prean  ble 

\Nh  ireas  the  Parties  place  prime 
impoi  ance  on  the  integrity  and 
impar  iality  of  proceedings  conducted 
pursu  int  to  Chapters  19  and  20  of  the 
North  American  Free  Trade  Agreement 
bet  we  ;n  the  Government  of  Canada,  the 
Cover  iment  of  the  United  Mexican 
States  and  the  Government  of  the 
Unitef  States  of  America,  this  Code  of 
Cond  ct  is  hereby  established  to  ensure 
that  t  ese  principles  are  resp)ected. 

Interf  relation 

A.  ]  1  this  Code  of  Conduct, 

"Af  reement"  means  the  North 
Amer  can  Free  Trade  Agreement; 

"as  istant"  means  a  person  who, 
undei  the  terms  of  appointment  of  a 
meml  er.  conducts  research  or  provides 
supp<  rt  for  the  member; 

"ca  ididate"  means 

(a)  I  n  individual  whose  name  appears 
on  a  I  ister  or  list  established  under 
Artie  J 1414.  Annex  1901.2  or  1904.13 
or  An  icle  2009. 

(b)  i  n  individual  who  is  under 
consi  eration  for  appointment  as  a 
meml  er  of  a  panel  pursuant  to  Annex 
1901.  !  or  Article  1903. 1904  or  2011,  or 

(c)  i  n  individual  who  is  under 
consi  leration  for  appointment  as  a 
meml  er  of  a  committee  pursuant  to 
Anne  c  1904.13  or  Article  1905; 

"mi  imber"  means 

(a)  i  1  member  of  a  panel  constituted 
pursu  int  to  Annex  1901.2  or  Article 
1414. 1903, 1904,  2008  or  2011, 

(b)  I  member  of  an  extraordinary 
chalh  nge  committee  constituted 
pursu  ant  to  Annex  1904.13,  or 

(c)  I  member  of  a  special  committee 
const  tuted  pursuant  to  Article  1905; 

"p£  rticipant"  has  the  meaning 
assigi  ed  in  the  Rules  of  Procedure  for 
Artie  8  1904  Binational  Panel  Reviews; 

"Pj  rty"  means  a  Party  to  the 
Agret  ment; 

"pi  xieeding",  unless  otherwise 
speci  ied,  means 

(a)  1  panel  review  under  Article  1903 
or  19  4, 


(b)  an  extraordinary  challenge 
proceeding  under  Annex  1904.13. 

(c)  a  special  committee  proceeding 
under  Article  1905. 

(d)  a  panel  proceeding  under  Chapter 
20.  or 

(e)  a  proceeding  in  a  dispute  arising 
under  Chapter  11  or  14  to  which 
Chapter  20  applies; 

"Secretariat"  means  the  Secretariat 
established  pursuant  to  Article  2002; 
and 

"staff",  in  respect  of  a  member,  means 
persons  under  the  direction  and  control 
of  the  member,  other  than  assistants. 

B.  Any  reference  made  in  this  Code  of 
Conduct  to  an  Article,  Annex  or  Chapter 
is  a  reference  to  the  appropriate  Article, 
Annex  or  Chapter  of  the  Agreement. 

I.  Responsibilities  to  the  Process 

Every  candidate,  member  and  former 
member  shall  avoid  impropriety  and  the 
appearance  of  impropriety  and  shall 
observe  high  standards  of  conduct  so 
that  the  integrity  and  impartiality  of  the 
dispute  settlement  process  is  preser\'ed. 

n.  EMsclosure  Obligations 

[Introductory  Note: 

The  governing  principle  of  th  is  Code 
of  Conduct  is  that  a  candidate  or 
member  must  disclose  the  existence  of 
any  interest,  relationship  or  matter  that 
is  likely  to  affect  the  candidate's  or 
member's  independence  or  impartiality 
or  that  might  reasonably  create  an 
appearance  of  impropriety  or  an 
apprehension  of  bias.  An  appearance  of 
impropriety  or  an  apprehension  of  bias 
is  created  where  a  reasonable  person, 
with  knowledge  of  all  the  relevant 
circumstances  that  a  reasonable  inquiry 
would  disclose,  would  conclude  that  a 
candidate's  or  member's  ability  to  cany 
out  the  duties  with  integrity, 
impartiality  and  competence  is 
impaired. 

These  disclosure  obligations, 
however,  should  not  be  interpreted  so 
that  the  burden  of  detailed  disclosure 
makes  it  impractical  for  persons  in  the 
legal  or  business  community  to  serve  as 
members,  thereby  depriving  the  Parties 
and  participants  of  the  services  of  those 
who  might  be  best  qualified  to  seive  as 
members.  Thus,  candidates  and 
members  should  not  be  called  upon  to 
disclose  interests,  relationships  or 
matters  whose  bearing  on  their  role  in 
the  proceeding  would  be  trivial. 

Throughout  the  proceeding, 
candidates  and  members  have  a 
continuing  obligation  to  disclose 
interests,  relationships  and  matters  that 
xnay  bear  on  the  integrity  or  impartiality 
of  the  dispute  settlement  process. 

This  Code  of  Conduct  aoes  not 
determine  whether  or  under  what 


circumstances  the  Parties  will  disqualify 
a  candidate  or  member  from  being 
appointed  to,  or  serving  as  a  member  of 
a  panel  or  committee  on  the  basis  of 
disclosures  made.] 

A.  A  candidate  shall  disclose  any 
interest,  relationship  or  matter  that  is 
likely  to  affect  the  candidate's 
independence  or  impartiality  or  that 
might  reasonably  create  an  appearance 
of  impropriety  or  an  apprehension  of 
bias  in  the  proceeding.  To  this  end,  a 
candidate  shall  make  all  reasonable 
efforts  to  become  aware  of  any  such 
interests,  relationships  and  matters. 

The  candidate  shall  disclose  such 
interests,  relationships  and  matters  by 
completing  an  Initial  Disclosure 
Statement  provided  by  the  Secretariat 
and  sending  it  to  the  Secretariat. 

Without  limiting  the  generality  of  the 
foregoing,  candidates  shall  disclose  the 
following  interests,  relationships  and 
matters: 

(1)  any  financial  interest  of  the 
candidate 

(a)  in  the  proceeding  or  in  its 
outcome,  and 

(b)  in  an  administrative  proceeding,  a 
domestic  court  proceeding  or  another 
panel  or  committee  proceeding  that 
involves  issues  that  may  be  decided  in 
the  proceeding  for  which  the  candidate 
is  under  consideration; 

(2)  any  financial  interest  of  the 
candidate's  employer,  partner,  business 
associate  or  family  member 

(a)  in  the  proceeding  or  in  its 
outcome,  and 

(b)  in  an  administrative  proceeding,  a 
domestic  court  proceeding  or  another 
panel  or  committee  proceeding  that 
involves  issues  that  may  be  decided  in 
the  proceeding  for  which  the  candidate 
is  under  consideration; 

(3)  any  past  or  existing  financial, 
business,  professional,  family  or  social 
relationship  with  any  interested  parties 
in  the  proceeding,  or  their  counsel,  or 
any  such  relationship  involving  a 
candidate's  employer,  partner,  business 
associate  or  family  member;  and 

(4)  public  advocacy  or  legal  or  other 
representation  concerning  an  issue  in 
dispute  in  the  proceeding  or  involving 
the  same  goods. 

B.  A  member  in  an  Article  1904 
proceeding  shall,  after  receiving  the 
complaint,  disclose  any  interests, 
advocacy  or  representation  referred  to  in 
paragraph  A  (l)(b)  or  (2)(b)  or 
subsection  (4)  by  completing  a 
Supplementary  Disclosure  Statement 
provided  by  the  Secretariat  and  sending 
it  to  the  Secretariat  for  consideration  by 
the  appropriate  Parties. 

C.  Once  appointed,  a  member  shall 
continue  to  make  all  reasonable  efforts 
to  become  aware  of  any  interests. 


relationships  or  matters  referred  to  in 
section  A  and  shall  disclose  them.  The 
obligation  to  disclose  is  a  continuing 
duty  which  requires  a  member  to 
disclose  any  such  interests, 
relationships  and  matters  that  may  arise 
during  any  stage  of  the  proceeding. 
The  member  shall  disclose  such 
interests,  relationships  and  matters  by 
commimicating  them  in  writing  to  the 
Secretariat  for  consideration  by  the 
appropriate  Parties. 

III.  The  Performance  of  Duties  By 
Candidates  and  Members 

A.  A  candidate  who  accepts  an 
appointment  as  a  member  shall  be 
available  to  perform,  and  shall  perform, 
a  member's  duties  thoroughly  and 
expeditiously  throughout  the  course  of 
the  proceeding. 

B.  A  member  shall  ensure  that  the 
Secretariat  can.  at  all  reasonable  times, 
contact  the  member  in  order  to  conduct 
panel  or  committee  business. 

C.  A  member  shall  carry  out  all  duties 
fairly  and  diligently. 

D.  A  member  shall  comply  with  the 
provisions  of  Chapter  19  or  20  and  the 
applicable  rules. 

E.  A  member  shall  not  deny  other 
members  the  opportunity  to  participate 
in  all  aspects  of  the  proceeding. 

F.  A  member  shall  consider  only 
those  issues  raised  in  the  proceeding 
and  necessary  to  a  decision  and  shall 
not  delegate  the  duty  to  decide  to  any 
other  person,  except  as  provided  in  the 
applicable  rules. 

G.  A  member  shall  take  all  reasonable 
steps,  to  ensure  that  the  member's 
assistant  and  staff  comply  with  Parts  I. 
II  and  VI  of  this  Code  of  Conduct. 

H.  A  member  shall  not  engage  in  ex 
parte  contacts  concerning  the 
proceeding. 

I.  A  candidate  or  member  shall  not 
communicate  matters  concerning  actual 
or  potential  violations  of  this  Code  of 
Conduct  unless  the  communication  is  to 
the  Secretariat  or  is  necessary  to 
ascertain  whether  that  candidate  or 
member  has  violated  or  may  violate  the 
Code. 

IV.  Independence  and  Impartiality  of 
Members 

A.  A  member  shall  be  independent 
and  impartial.  A  member  shall  act  in  a 
fair  manner  and  shall  avoid  creating  an 
appearance  of  impropriety  or  an 
apprehension  of  bias. 

B.  A  member  shall  not  be  influenced 
by  self-interest,  outside  pressure, 
political  considerations,  public  clamour, 
loyalty  to  a  Party  or  fear  of  criticism. 

C.  A  member  shall  not,  directly  or 
indirectly,  incur  any  obligation  or 
accept  any  benefit  that  would  in  any 


way  interfere,  or  appear  to  interfere, 
with  the  proper  performance  of  the 
member's  duties. 

D.  A  member  shall  not  use  the 
member's  position  on  the  panel  or 
committee  to  advance  any  personal  or 
private  interests.  A  member  shall  avoid 
actions  that  may  create  the  impression 
that  others  are  in  a  special  position  to 
influence  the  member.  A  member  shall 
make  every  effort  to  prevent  or 
discourage  others  from  representing 
themselves  as  beine  in  such  a  position. 

E.  A  member  shall  not  allow  past  or 
existing  financial,  business, 
professional,  family  or  social 
relationships  or  responsibilities  to 
influence  the  member's  conduct  or 
judgment. 

F.  A  member  shall  avoid  entering  into 
any  relationship,  or  acquiring  any 
financial  interest,  that  is  likely  to  affect 
the  member's  impartiality  or  that  might 
reasonably  create  an  appearance  of 
impropriety  or  an  apprehension  of  bias. 

V.  Duties  in  Certain  Situations 

A.  For  a  period  of  one  year  after  the 
completion  of  an  Article  1904 
proceeding,  a  former  member  shall  not 
personally  advise  or  represent  any 
participant  in  the  proceeding  with 
regard  to  antidumping  or  countervailing 
duty  matters. 

B.  In  the  case  of  an  Article  1904 
proceeding,  a  member  or  a  former 
member  shall  not  represent  a  participant 
in  an  administrative  proceeding,  a 
domestic  court  proceeding  or  another 
Article  1904  proceeding  involving  the 
same  goods. 

C.  A  former  member  shall  avoid 
actions  that  may  create  the  appearance 
that  the  member  was  biased  in  carrying 
out  the  member's  duties  or  would 
benefit  from  the  decision  of  the  panel  or 
committee. 

VI.  Maintenance  of  Confidentiality 

A.  A  member  or  former  member  shall 
not  at  any  time  disclose  or  use  any  non- 
public information  concerning  the 
proceeding  or  acquired  during  the 
proceeding  except  for  the  purposes  of 
the  proceeding  and  shall  not,  in  any 
case,  disclose  or  use  any  such 
information  to  gain  personal  advantage 
or  advantage  for  others  or  to  affect 
adversely  the  interest  of  another. 

B.  A  member  shall  not  disclose  a 
declaratory  opinion  under  Article  1903 
or  a  panel  or  extraordinary  challenge 
committee  order  or  decision  under 
Article  1904  prior  to  its  issuance  by  the 
panel  or  committee. 

C.  A  member  shall  not  disclose  a 
special  committee  report  or  decision 
under  Article  1905  prior  to  its  public 
release  by  the  Secretariat.  A  member  or 
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former  member  shall  not  at  any  time 
disclose  which  members  are  associated 
with  majority  or  minority  opinions  in  an 
Article  1905  proceeding. 

D.  A  member  shall  not  disclose  a 
panel  report  issued  under  Qiapter  20 
prior  to  its  publication  by  the 
Commission.  A  member  or  former 
member  shall  not  at  any  time  disclose 
which  members  are  associated  with 


ma  ority  or  minority  opinions  in  a 
pre  ::eeding  under  Qiapter  20. 

E ,  A  member  or  former  member  shall 
not  at  any  time  disclose  the 
del  berations  of  a  panel  or  committee,  or 
anj  member's  view,  except  as  required 
by  aw. 


VII 
Staff 

F  arts  I  (Responsibilities  to  the 
Prcfress),  II  (IMsclosure  Obligations)  and 


Responsibilities  of  Assistants  and 


VI  (Maintenance  of  Confidentiality)  of 
this  Code  of  Conduct  apply  also  to 
assistants  and  staff. 

Dated:  February  10, 1994. 

Timothy  J.  Hauser, 

Deputy  Under  Secretary  for  International 
Trade. 

IFR  Doc.  94-3930  Filed  2-22-94;  8:45  am) 
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40  CFR  Part  300 

National  Priorities  Ltst  for  Uncontrolled 
Hazardous  Waste  Sites;  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-4839-«] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

This  rule  adds  1  new  site,  ALCOA 
(Point  Com  fort )/Lavaca  Bay  in  Point 
Comfort,  Texas,  to  the  General 
Superfund  Section.  The  identification  of 
a  site  for  the  NPL  is  intended  primarily 
to  guide  the  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any.  may 
be  appropriate.  This  action  results  in  an 
NPL  of  1,191  sites,  1 .068  of  them  in  the 
General  Superfund  Section  and  123  of 
them  in  the  Federal  Facilities  Section. 
An  additional  96  sites  are  proposed,  66 
in  the  General  Superfund  Section  and 
30  in  the  Federal  Facilities  Section. 
Final  and  proposed  sites  now  total 
1,288. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  is  March  25, 1994. 
CERCLA  section  305  provides  for  a 
legislative  veto  of  regulations 
promulgated  under  CERCLA.  Although 
INS  V.  Chadha,  462  U.S.  919, 103  S.  Ct. 
2764  (1983),  cast  the  validity  of  the 
legislative  veto  into  question.  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives.  If  any 
action  by  Congress  calls  the  effective 
date  of  this  regulation  into  question,  the 
Agency  will  publish  a  notice  of 
clarification  in  the  Federal  Register. 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  "Information 
Available  to  the  Public"  in  Section  I  of 
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INFORMATION  CONTACT: 
Ceidan,  Hazardous  Site 
Evalus  tion  Division,  Office  of 
Emerg  mcy  and  Remedial  Response 
(5204( ;).  U.S.  Environmental  Protection 
Agenc  ^  401  M  Street  SW..  Washington. 
DC  20  60.  or  the  Superfund  Hotline, 
phone  (800) 424-9346  or  (703) 412- 
9810  i  1  the  Washington.  DC 
metro  lolitan  area. 
SUPPLEMENTARY  INFORMATION: 


and  Implementation  of  the  NPL 
ofThis  Final  Rule 
Order  12866 
Flexibility  Act  Analysis 


I.  Introduction 

II.  Purj  Dse 

III.  Cor  tents 
rv.  Exe  :utive 
V.  Regi  latory 

L  Intr  tduction 

Backg,  vund 

In  1 180.  Congress  enacted  the 
Compi  ehensive  Environmental 
Respo  ise.  Compensation,  and  Liability 
Act,  4: :  U.S.C.  9601-9675  ("CERCLA"  or 
"the  fi  ct"),  in  response  to  the  dangers  of 
uncon  Tolled  hazardous  waste  sites. 
CERCl  A  was  amended  on  October  17. 
1986,  >y  the  Superfund  Amendments 
and  R  authorization  Act  ("SARA"), 
Public  Law  99-499,  stat.  1613  et  seq.  To 
implement  CERCLA,  EPA  promulgated 
the  rei  ised  National  Oil  and  Hazardous 
Substj  nces  Pollution  Contingency  Plan 
("Na  '•).  40  CFR  Part  300.  on  July  16. 
1982  ( »7  FR  31180),  pursuant  to 
CERC  .A  section  105  and  Executive 
Order  12316  (46  FR  42237,  August  20, 
1981).  The  NCP  sets  forth  the  guidelines 
and  pi  ocedures  needed  to  respond 
under  CERCLA  to  releases  and 
threat!  ined  releases  of  hazardous 
substa  nces.  pollutants,  or  contaminants. 
EPA  h  as  revised  the  NCP  on  several 
occasi  3ns,  most  recently  on  March  8, 
1990  B5  FR  8666). 

Sec  ion  105(a)(8)(A)  of  CERCLA 
requit  js  that  the  NCP  include  "criteria 
for  de  ermining  priorities  among 
releas  )s  or  threatened  releases 
throu]  hout  the  United  States  for  the 
purpo  ie  of  taking  remedial  action  •  •  • 
and,  ti )  the  extent  practicable  taking  into 
accou  It  the  potential  urgency  of  such 
action ,  for  the  purpose  of  taking  removal 
action  "  Removal  action  involves 
cleani  p  or  other  actions  that  are  taken 
in  res  lonse  to  releases  or  threats  of 
releas  !s  on  a  short-term  or  temporary 
basis  CERCLA  section  101(23)). 
Reme  lial  action  tends  to  be  long-term  in 
natun  and  involves  response  actions 
that  a  e  consistent  with  a  permanent 
reme(  y  for  a  release  (CERCLA  section 
101(2  t)). 

Pur  iuant  to  section  105(a)(8)(B)  of 
CERC  ^.  as  amended  by  SARA.  EPA 
has  pi  omulgated  a  list  of  national 


priorities  among  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  That  list, 
which  is  appendix  B  of  40  CFR  part  300, 
is  the  National  Priorities  List  ("NPL"). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority  "facilities." 
The  discussion  below  may  refer  to  the 
"releases  or  threatened  releases"  that 
are  included  on  the  NPL 
interchangeably  as  "releases." 
"facilities."  or  "sites." 

CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL.  as 
provided  in  the  NCP  at  40  CFR 
300.425(b)(1).  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies-will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c)  (55  FR  8845.  March  8,  1990). 
Under  40  CFR  300.425(c)(1),  a  site  may 
be  included  on  the  NPL  if  it  scores 
sufficiently  high  on  the  Hazard  Ranking 
System  ("HRS"),  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14. 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c).  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  Those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  whether  or  not  they  score  above 
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28.50.  if  all  of  the  following  conditions 
are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registrj'  (ATSDK)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

EPA  determines  that  the  release  poses 
a  signinc<;nt  throat  to  public  health. 

•  EPA  anticipates  tnat  it  will  be  more 
cost-effective  to  useits  remedial 
authority  (available  only  at  NPL  sites) 
than  to  use  its  removal  authority  to 
respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  Septembers,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  14, 
1992  (57  FR  47180). 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  by  other  Federal  agencies  (the 
"Federal  Facilities  Section").  Under 
Executive  Order  12580  (52  FR  2923, 
January  29, 1987)  and  CERCLA  section 
120.  each  Federal  agency  is  responsible 
for  carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  is  not  the  lead 
agency  at  these  sites,  and  its  role  at  such 
sites  is  accordingly  less  extensive  than 
at  other  sites.  The  Federal  Facilities 
Section  includes  those  facilities  at 
which  EPA  is  not  the  lead  agency. 

Deletions/Cleanups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund.  as 
explained  in  the  NCP  at  40  CFR 
300.425(e)  (55  FR  8845,  March  8.  1990). 
To  date,  the  Agency  has  deleted  58  sites 
from  the  General  Superfund  Section  of 
the  NPL,  most  recently  Charlevoix 
Municipal  Well,  Charlevoix.  Michigan 
(58  FR  63531,  December  2. 1993)  and 
Mowbray  Engineering  Company, 
Greenville.  Alabama  (58  FR  69238, 
December  30, 1993). 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2. 1993). 
Sites  Qualify  for  the  CCL  when: 

(1)  Any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved: 

(2)  EPA  has  determined  that  the 
resp>onse  action  should  be  limited  to 
measures  that  do  not  involve 


construction  (e.g  ,  institutional 
controls);  or 

(3)  The  site  qualifies  for  deletion  from 
the  NPL.  Inclusion  of  a  site  on  the  CCL 
has  no  legal  significance. 

In  addition  to  the  57  sites  that  have 
been  deleted  from  the  NTL  because  they 
have  been  cleaned  up  (the  Waste 
Research  and  Reclamation  site  was 
deleted  based  on  deferral  to  another 
program  and  is  not  ccnside.-^d  cleaned 
up),  an  additional  167  sites  are  also  in 
the  NPL  CCL,  all  but  one  from  the 
General  Superfund  Section.  Thus,  as  of 
January  1994,  the  CCL  consists  of  224 
sites. 

Cleanups  at  sites  on  the  NPL  do  not 
reflect  the  total  picture  of  Superfund 
accomplishments.  As  of  January  1994, 
EPA  had  conducted  603  removal  actions 
at  NPL  sites,  and  1,755  removal  actions 
at  non-NPL  sites.  Information  on 
removals  is  available  from  the 
Superfund  hotline. 

Correction 

EPA  inadvertently  left  one  site  off  of 
the  appendix  B  list  in  the  previous  final 
rule  (57  FR  47180,  October  14, 1992). 
This  site  is  Foote  Mineral  Co.,  East 
Whiteland  Township,  PA,  which 
belongs  in  the  General  Superfund 
Section  of  the  NPL.  Alternately,  one  site 
was  included  in  the  previous  appendix 
B  list  which  did  not  belong.  This  site  is 
Broward  County — 21st  Manor  Dump  in 
Fort  Lauderdale.  FL.  which  has  been 
proposed  to  the  NPL  but  a  final  decision 
has  not  yet  been  made. 

Action  In  This  Rule 

This  final  rule  adds  1  site,  ALCOA 
(Point  Comfort)/Lavaca  Bay  in  Point 
Comfort.  Texas,  to  the  General 
Superfund  Section,  for  a  total  of  1.068 
sites  in  that  section.  The  Federal 
Facility  Section  includes  123  sites. 
Therefore,  there  are  now  1.191  sites  on 
the  NPL.  An  additional  96  sites  have 
been  proposed,  66  in  the  General 
Superfund  Section  and  30  in  the  Federal 
Facilities  Section,  and  are  awaiting  final 
Agency  action.  Final  and  proposed  sites 
now  total  1.288.  These  numbers  reflect 
that  two  sites  have  been  voluntarily 
withdrawn  from  the  NPL  by  EPA: 

Hevi-Duty  ElecUic  Co..  Goldsboro.  NC 
Hexcel  Corporation.  Livermore.  CA 

These  numbers  also  reflect  the 
removal  of  one  site  from  the  NPL  by  the 
District  of  Columbia  Court  of  Appeals: 

Tex-Tin  Corp..  Texas  City.  TX 
Information  Available  to  the  Public 

The  Headquarters  and  Region  6  public 
dockets  for  the  NPL  contain  documents 
relating  to  the  evaluation  and  scoring  of 
sites  in  this  final  rule.  The  dockets  are 


available  for  viewing,  by  appointment 
only,  after  the  appearance  of  this  notice. 
The  hours  of  operation  for  the 
Headquarters  docket  are  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Please 
contact  the  Region  6  Docket  for  hours. 
Addresses  for  the  Headquarters  and 
Region  6  dockets  follow: 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  5201 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460.  202/260-3046 
Bart  Canellas.  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6H-MA, 
Dallas,  TX  75202-2733,  214/655-6740 
The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  the  final 
site;  a  Documentation  Record  for  the  site 
describing  the  information  used  to 
compute  the  score;  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  site;  a  list  of  documents 
referenced  in  the  Documentation 
Record;  comments  received;  and  the 
Agency's  response  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule — February  1994."  TTie  Region  6 
docket  for  this  rule  contains  all 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  D'A  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  Region  6  docket. 

Interested  parties  may  view 
documents,  by  appointment  only,  in  the 
Headquarters  or  Region  6  Docket  or 
copies  may  be  requested  from  the 
Headquarters  or  Region  6  Docket.  An 
informal  written  request,  rather  than  a 
formal  request  under  the  Freedom  of 
Information  Act.  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents. 

n.    Purpoee    and    Implementation 
of  the  NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Ihiblic  Works,  Senate 
Report  No.  96-846. 96th  Cong..  2d  Sess. 
60  (1980))  states  the  primary  purp>ose  of 
the  NPL: 

The  priority  hsts  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  puSlic  those  facilities  and  sitra 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or 
site  on  the  list  does  not  in  itself  reflect  a 
judgment  of  the  acUvities  of  its  owner  or 
operator,  it  does  not  reqxiire  those  persons  to 
undertake  my  action,  nor  does  it  assign 
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liability  to  any  person.  Subsequent 
government  action  in  the  form  of  remedial 
actions  or  enforcement  actions  wilt  be 
necessary  in  order  to  do  so.  and  these  actions 
will  be  attended  by  all  appropriate 
procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The 
identification  of  a  site  for  the  NPL  is 
intended  to  guide  EPA  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate:  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  investigation. 
Finally,  listing  a  site  may,  to  the  extent 
potentially  responsible  parties  are 
identifiable  at  the  time  Of  listing,  serve 
as  notice  to  such  parties  that  the  Agency 
may  initiate  CERCLA-financed  remedial 
action. 

Implementation 

After  initial  discovery  of  a  site  at 
which  a  release  or  threatened  release 
may  exist,  EPA  begins  a  series  of 
increasingly  complex  evaluations.  The 
first  step,  the  Prehminary  Assessment 
(PA),  is  a  low-cost  review  of  existing 
information  to  determine  if  the  site 
poses  a  threat  to  the  public  health  or  the 
environment.  If  the  site  presents  a 
serious  imminent  threat,  EPA  may  take 
immediate  removal  action.  If  the  PA 
shovfs  that  the  site  presents  a  threat  but 
not  an  imminent  threat,  EPA  generally 
will  perform  a  more  extensive  study 
called  the  Site  Inspection  (SI).  The  SI 
involves  collecting  additional 
information  to  better  understand  the 
extent  of  the  problem  at  the  site,  screen 
out  sites  that  will  not  qualify  for  the 
NPL,  and  obtain  data  necessary  to 
calculate  an  HRS  score  for  sites  that 
warrant  placement  on  the  NPL  and 
further  study.  To  date  EPA  has 
completed  approximately  35,000  PAs 
and  approximately  17,000  Sis. 

The  NCP  at  40  CFR  300.425(b)(1)  (55 
PR  8845,  March  8, 1990)  limits 
expenditure  of  the  Trust  Fund  for 
remedial  actions  to  sites  on  the  NPL. 
However,  EPA  may  take  enforcement 
actions  under  CERCLA  or  other 
applicable  statutes  against  responsible 
parties  regardless  of  whether  the  site  is 
on  the  NPL;  although,  as  a  practical 
•natter,  the  focus  of  EPA's  CERCLA 
enforcement  actions  has  been  and  will 
continue  to  be  on  NPL  sites. 

Similarly,  in  the  case  of  CERCLA 
removal  actions,  EPA  has  the  authority 
to  act  at  any  site,  whether  listed  or  not, 
that  meets  the  criteria  of  the  NCP  at  40 
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CI  R  300.415(b)(2)  (55  FR  8842,  March  8, 
U  90). 

iPA's  policy  is  to  pursue  cleanup  of 
N  'L  sites  using  all  the  appropriate 
re  iponse  and/or  enforcement  actions 
av  lilable  to  the  Agency,  including 
an  thorities  other  than  CERCLA.  The 
A  ency  will  decide  on  a  site-by-site 
hi  iis  whether  to  take  enforcement  or 
ot  ler  action  under  CERCLA  or  other 
ai  thorities  prior  to  undertaking 
re  iponse  action,  to  proceed  directly 
w  th  Trust  Fund-financed  response 
ac  ions  and  seek  to  recover  response 
CO  5ts  after  cleanup,  or  do  both.  To  the 
ex  :ent  feasible,  once  sites  are  on  the 
N  'L,  EPA  will  determine  high-priority 
ca  ididates  for  CERCLA-financed 
re  ponse  action  and/or  enforcement 
ac  ion  through  both  State  and  Federal 
in  tiatives.  EPA  will  take  into  account 
w  lich  approach  is  more  likely  to 
ac  :omplish  cleanup  of  the  site  most 
ex  seditiously  while  using  CERCLA 's 
lii  lited  resources  as  efficiently  as 
p(  ssible. 

although  it  is  a  factor  that  is 
cc  nsidered,  the  ranking  of  sites  by  HRS 
sc  jres  does  not  by  itself  determine  the 
se  ^uence  in  which  EPA  funds  remedial 
re  iponse  actions,  since  the  information 
CO  lected  to  develop  HRS  scores  is  not 
su  Ricient  to  determine  either  the  extent 
of  contamination  or  the  appropriate 
re  iponse  for  a  particular  site  (40  CFR 
3(  0.425(a)(2),  55  FR  8845). 
Ai  Iditionally,  resource  constraints  may 
pi  Bclude  EPA  fium  evaluating  all  HRS 
pj  thways;  only  those  presenting 
si  ;nificant  environmental  risk  and 
SI  fficient  to  make  a  site  eligible  for  the 
N  *L  may  be  evaluated.  Moreover,  the 
si  es  with  the  highest  scores  do  not 
n<  cessarily  come  to  the  Agency's 
at  ention  first,  so  that  addressing  sites 
St  ictly  on  the  basis  of  ranking  would  in 
so  me  cases  require  stopping  work  at 
si  es  where  it  already  was  underway.  In 
ac  dition,  certain  sites  are  based  on  other 
cr  teria. 

Vfore  detailed  studies  of  a  site  are 
ui  dertaken  in  the  Remedial 
In  /estigation/Feasibility  Study  ("RI/ 
FJ  ")  that  typically  follows  listing.  The 
pi  rpose  of  the  RI/FS  is  to  assess  site 
cc  nditions  and  evaluate  alternatives  to 
th  3  extent  necessary  to  select  a  remedy 
(4 )  CFR  300.430(a)(2)  (55  FR  8846, 
W.  irch  8, 1990).  The  RI/FS  takes  into 
ac  :ount  the  amount  of  contaminants 
re  eased  into  the  environment,  the  risk 
to  affected  populations  and 
ei  vironment,  the  cost  to  remediate 
cc  ntamination  at  the  site,  and  the 
re  iponse  actions  that  have  been  taken 
b]  potentially  responsible  parties  or 
ot  lers.  Decisions  on  the  type  and  extent 
ol  response  action  to  be  taken  at  these 
si  es  are  made  in  accordance  with  40 


CFR  300.415  (55  FR  8842,  March  8. 
1990)  and  40  CFR  300.430  (55  FR  8846. 
March  8, 1990). 

After  conducting  these  additional 
studies,  EPA  may  conclude  that 
initiating  a  CERCLA  remedial  action 
using  the  Trust  Fund  at  some  sites  on 
the  NPL  is  not  appropriate  because  of 
more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  already 
is  underway  pursuant  to  an  enforcement 
action.  Given  the  limited  resources 
available  in  the  Trust  Fund,  the  Agency 
must  carefully  balance  the  relative 
needs  for  response  at  the  numerous  sites 
it  has  studied.  It  is  also  possible  that 
EPA  will  conclude  after  further  analysis 
that  the  site  does  not  warrant  remedial 
action. 

RI/FS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at  sites 
proposed  in  the  Federal  Register  for 
placement  on  the  NPL  (or  even  sites  that 
have  not  been  proposecl  for  placement 
on  the  NPL)  pursuant  to  the  Agency's 
removal  authority  under  CERCLA,  as 
outlined  in  the  NCP  at  40  CFR  300.415. 
Although  an  RI/FS  generally  is 
conducted  at  a  site  after  it  has  been 
placed  on  the  NPL,  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  site  proposed  for 
placement  on  the  NPL  in  preparation  for 
a  possible  Trust  Fund-financed  response 
action,  such  as  when  the  Agency 
believes  that  a  delay  may  create 
unnecessary  risks  to  public  health  or  the 
environment.  In  addition,  the  Agency 
may  conduct  an  RI/FS  to  assist  in 
determining  whether  to  conduct  a 
removal  or  enforcement  action  at  a  site. 

Facility  (Site)  Boundaries 

The  Agency's  position  is  that  the  NPL 
does  not  describe  releases  in  precise 
geographical  terms,  and  that  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so. 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  national  priorities  among  the 
known  "releases  or  threatened  releases" 
of  hazardous  substances.  Thus,  the 
purpose  of  the  NPL  is  merely  to  identify 
releases  of  hazardous  substances  that 
are  priorities  for  further  evaluation. 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue;  that  is,  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
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that  HRS  analysis  (including 
noncontiguous  releases  evaluated  under 
the  NPL  aggregatitm  policy,  see  48  FR 
40663  (September  8, 1983)). 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  an  RI/FS  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.68(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  known,  as  more  is 
learned  about  the  source  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  relea.se  need  not  be 
defined,  and  in  any  event  are 
independent  of  the  NPL  listing. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  will  be  impossible  to  describe  the 
boundaries  of  a  release  with  certainty. 

For  these  reasons,  the  NPL  need  not 
be  amended  if  further  research  into  the 
extent  of  the  contamination  expands  the 
apparent  boundaries  of  the  release. 
Further,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  See  Report  of  the 
Senate  Committee  on  Environment  and 
Public  Works,  Senate  Rep.  No.  96-848. 
96th  Cong..  2d  Sess.  60  (1980),  quoted 
at  48  FR  40659  (September  8.  1983).  If 
a  party  contests  liabiUty  for  releases  on 
discrete  parcels  of  property,  it  may  do 
so  if  and  when  the  Agency  brings  an 
action  against  that  party  to  recover  costs 
or  to  compel  a  response  action  at  that 
property. 

At  the  same  time,  however,  the  RI/FS 
or  the  Record  of  E)ecision  (which 
defines  the  remedy  selected)  may  offer 
a  useful  indication  to  the  public  of  the 
areas  of  contamination  at  which  the 
Agency  is  considering  taking  a  response 
action,  based  on  information  known  at 
that  time.  For  example.  EPA  may 
evaluate  (and  list)  a  release  over  a  400- 
acre  area,  but  the  Record  of  Decision 
may  select  a  remedy  over  100  acres 
only.  This  information  may  be  useful  to 
a  landowner  seeking  to  sell  the  other 
300  acres,  but  it  would  result  in  no 
formal  change  in  the  fact  that  a  release 
is  included  on  the  NPL.  The  landowner 
(and  the  public)  also  should  note  in 
such  a  case  that  if  further  study  (or  the 
remedial  construction  itself)  reveals  that 
itie  contamination  is  located  on  or  has 


spread  to  other  areas,  the  Agency  may 
address  those  areas  as  well. 

This  view  of  the  NPL  as  an  initial 
identification  of  a  release  that  is  not 
subject  to  constant  re-evaluation  is 
consistent  with  the  Agency's  policy  of 
not  rescoring  NPL  sites: 

EPA  recognizes  that  the  NPL  process 
cannot  be  perfect,  and  it  is  possible  that 
errors  exist  or  that  new  data  will  alter 
previous  assumptions.  Once  the  initial 
scoring  effort  is  complete,  however,  the  &>cus 
of  EPA  activity  must  be  on  investigating  sites 
in  detail  and  determining  the  appropriate 
resfxmse.  New  data  or  errors  can  be 
considered  in  that  process  *   •  •.  [Tjhe  NPL 
serves  as  a  guide  to  EPA  and  does  not 
determine  liability  or  the  need  for  response. 
(49  FR  37081  (September  21. 1984). 

See  also  City^f  Stoughton,  Wise.  v. 
U.S.  EPA,  858  F.  2d  747,  751  (D.C  Cir. 
1988): 

Certainly  EPA  could  have  permitted 
further  comment  or  conducted  further  testing 
(on  proposed  NPL  sites].  Either  course  would 
have  consumed  further  assets  of  the  Agency 
and  would  have  delayed  a  determination  of 
the  risk  priority  associated  with  the  site.  Yet 
*   "  •  "the  NPL  is  simply  a  rough  list  of 
priorities,  assembled  quickly  and 
inexpensively  to  comply  with  Congress' 
mandate  for  the  Agency  to  take  action 
straightawav."  Eagle-Picher  [Industries  v. 
EPA\  ir,  759  F.  2d  |921.j  at  932  KD.C  Cir. 
1985)1. 

m.  ContenU  of  This  Final  Rule 

This  final  rule  adds  1  site  to  the 
General  Superfund  Section  of  the  NPL. 
This  site  is  ALCOA  (Point  Comfort)/ 
Lavaca  Bay  in  Point  Comfort.  Texas, 
which  was  proposed  to  the  NPL  in 
Proposal  #15  (58  FR  34018.  June  23, 
1993)  based  on  an  HRS  score  of  28.50 
or  greater.  The  group  number  identified 
for  this  site  based  on  its  score  is  4/5. 
Group  numbers  are  determined  by 
arranging  the  NPL  by  rank  and  dividing 
it  into  groups  of  50  sites.  For  example. 
a  site  in  Group  4  has  a  score  that  falls 
within  the  range  of  scores  covered  by 
the  fourth  group  of  50  sites  on  the  NPL. 

Public  Comments 

EPA  reviewed  all  comments  received 
on  this  site.  The  formal  comment  period 
ended  on  August  23. 1993. 

EPA  has  carefully  considered  public 
comments  submitted  and  has  made 
(»rtain  modifications  in  response  to 
those  comments.  EPA's  response  to  site- 
specific  public  comments  and 
explanations  of  any  score  changes  made 
as  a  result  of  such  comments  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List 
Final  Rule — February  1994." 

Statutory  Requirements 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 


knovra  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  section  10S(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
policy.  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  Where  other  authorities  exist, 
placing  sites  on  the  NPL  for  possible 
remedial  action  under  CERCLA  may  not 
be  appropriate.  Therefore,  EPA  has 
chosen  not  to  place  certain  types  of  sites 
on  the  NPL  even  though  CERCLA  does 
not  exclude  such  action.  If,  however,  the 
Agency  later  determines  that  sites  not 
listed  as  a  matter  of  policy  are  not  being 
properly  responded  to,  the  Agency  may 
place  them  on  the  NPL. 

Economic  Impacts 

The  costs  of  cleanup  actions  that  may 
be  taken  at  any  site  are  not  directly 
attributable  to  placement  on  the  NPL. 
EPA  has  conducted  a  preliminary 
analysis  of  economic  implications  of 
today's  amendment  to  the  NPL.  EPA 
believes  that  the  kinds  of  economic 
effects  asscx:iated  »vith  this  revision 
generally  are  similar  to  those  effects 
identified  in  the  regulatory  impact 
analysis  (RIA)  prepared  in  1982  for  the. 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA  and  the  economic 
analysis  prepared  when  amendments  to 
the  NCP  were  proposed  (50  FR  5882, 
February  12.  1985).  The  Agency  believes 
the  anticipated  economic  effects  related 
to  adding  1  site  to  the  NPL  can  be 
characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the 
most  recent  economic  analysis. 

Inclusion  of  a  site  on  the  NPL  does 
not  itself  impose  any  costs.  It  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take,  not 
,  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  con«:ider  the 
costs  associated  with  responding  to  the 
site  included  in  this  rulemaking. 

The  major  events  that  follow  the 
proposed  listing  of  a  site  on  the  NPL  are 
a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at 
a  site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS.  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  a.ssociated 
with  responsible  party  searches. 


Responsible  parties  may  beeir  some  or 
all  the  costs  of  the  RI/FS.  remedial 
design  and  construction,  and  O&M,  or 
EPA  and  the  States  may  share  costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  Section 
104  of  SARA.  For  privately-owned  sites, 
as  well  as  at  publicly-owned  but  not 
publicly-operated  sites,  EPA  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  publicly-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is  built,  costs 
fall  into  two  categories: 
— For  restoration  of  ground  water  and 
surface  water,  EPA  will  share  in 
startup  costs  according  to  the  criteria 
in  the  previous  paragraph  for  10  years 
or  until  a  sufficient  level  of 
protectiveness  is  achieved  before  the 
end  of  10  years. 
— For  other  cleanups,  EPA  will  share  for 
up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that,  the  State  assumes  full 
responsibilities  for  O&M. 
In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS,  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  per  site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  the  most  recent  (1993)  cost 
estimates  available;  the  estimates  are 
presented  below.  However,  there  is 
wide  variation  in  costs  for  indi\'idual 
sites,  depending  on  the  amount,  type, 
and  extent  of  contamination. 
Additionally,  EPA  is  unable  to  predict 
what  portions  of  the  total  costs 
responsible  parties  will  bear,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Cost  category 

Average  total 
cost  per  site ' 

RUFS 

Remedial  design 

1.350,000 
1.260,000 

Remedial  action 

>  2 1.960.000 

Net  present  value  of  O&M  J  ... 

3,770.000 
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'  1993  U.S.  Dollars. 

J  Assumes  cost  of  O&M  over  30  years,    Beiiefits 
$400,000  for  the  first  year  and  10%  discount 
rate. 

'  Irwludes  State  cost-share. 

Source:  Office  of  Program  Management.  Of- 
fice of  Emergency  and  Remedial  Response, 
U.S.  EPA,  Washington,  DC. 

Costs  to  the  State  of  Texas  associated 
with  today's  final  rule  arise  from  the 


reqi  ired  State  cost-share  of:  (1)  10%  of 
ren  jdial  actions  and  10%  of  first-year 
O&I  i  costs  at  privately-owned  sites  and 
site  that  are  publicly-owned  but  not 
put  icly-operated;  and  (2)  at  least  50% 
of  t  e  remedial  planning  (RI/FS  and 
rem  sdial  design),  remedial  action,  and 
firsi  -year  O&M  costs  at  publicly- 
ope  "ated  sites.  States  will  assume  the 
cost  for  O&M  after  EPA's  period  of 
pan  icipation.  Using  the  budget 
pro  actions  presented  above,  the  cost  to 
Tex  is  of  undertaking  Federal  remedial 
plai  ning  and  actions,  but  excluding 
0&  i  costs,  would  be  approximately 
$2.:  8  million.  State  O&M  costs  cannot 
be  i  ccurately  determined  because  EPA, 
as  r  oted  above,  will  share  O&M  costs  for 
up  1 0  10  years  for  restoration  of  ground 
wat  iT  and  surface  water,  and  it  is  not 
knc  A/n  if  the  ALCOA  (Point  Comfort/ 
Lav  ica  Bay)  site  will  require  this 
trea  jnent  and  for  how  long.  Assuming 
EP/ .  involvement  for  10  years  is  needed, 
Stat  e  O&M  costs  would  be 
app  -oximately  $2.3  million. 

P  acing  a  hazardous  waste  site  on  the 
fina  NPL  does  not  itself  cause  firms 
res]  onsible  for  the  site  to  bear  costs. 
Noi  etheless,  a  listing  may  induce  firms 
to  c  ean  up  the  sites  voluntarily,  or  it 
ma;  act  as  a  potential  trigger  for 
sub  sequent  enforcement  or  cost- 
rec(  very  actions.  Such  actions  may 
im{  ose  costs  on  firms,  but  the  decisions 
to  t  ike  such  actions  are  discretionary 
anc  made  on  a  case-by-case  basis. 
Cot  sequently,  precise  estimates  of  these 
effe  ;:ts  cannot  be  made.  EPA  does  not 
bel  eve  that  every  site  will  be  cleaned 
up  )y  a  responsible  party.  EPA  cannot 
pro  ect  at  this  time  which  firms  or 
ind  istry  sectors  will  bear  specific 
por  ions  of  the  response  costs,  but  the 
Ag«  ncy  considers:  the  volume  and 
nati  ire  of  the  waste  at  the  sites;  the 
stre  ngth  of  the  evidence  linking  the 
wa<  les  at  the  site  to  the  parties;  the 
par  ies'  ability  to  pay;  and  other  factors 
wh  in  deciding  whether  and  how  to 
pro  :eed  against  the  parties. 

E  :onomy-wide  effects  of  this 
ami  ndment  to  the  NPL  are  aggregations 
of « Fforts  on  firms  and  State  and  local 
gov  smments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  amendment  on 
out  )ut,  prices,  and  employment  is 
exp  acted  to  be  negligible  at  the  national 
levi  il,  as  was  the  case  in  the  1982  RIA. 


anc 
of 


1  he  real  benefits  associated  with 
tod  ly's  amendment  are  increased  health 
environmental  protection  as  a  result 

i  icreased  public  awareness  of 
pot  mtial  hazards.  In  addition  to  the 
pot  jntial  for  more  Federally-financed 
ren  edial  actions,  expansion  of  the  NPL 


could  accelerate  privately-financed, 
voluntary  cleanup  efforts.  Listing  sites 
as  national  priority  targets  also  may  give 
States  increased  support  for  funding 

responses  at  particular  sites.    

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advance  of 
completing  the  RI/FS  at  these  sites. 

IV.  Executive  Order  12866 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12866  (58  FR  51735,  October  4. 
1993)  and  Executive  Order  12316  (46  FR 
42237,  August  20,  1981).  No  changes 
were  made  in  response  to  OMB. 

V.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small . 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  revises  the  NCP,  it  is 
not  a  typical  regulatory  change  since  it 
does  not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
any  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  the 
listing  of  the  sites  in  this  NPL  rule  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis: 
EPA  considers  many  factors  when 
determining  enforcement  actions. 


including  not  only  the  firm's 
contribution  to  the  problem,  but  also  its 
ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  fiexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 


State 
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Dated:  February  15, 1994. 
EUiottP.Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

PAFTT  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp..  p.  193. 

2.  Appendix  B  to  part  300  is  revised 
to  read  as  follows: 

Appendix  B — National  Priorities  List 


Table  1.— General  Superfund  Section.  February  1994 


Site  name 


Alaska  Battery  Enterprises 

Arctic  Surplus  ^ 

Cita-Geigy  Corp.  (Ntelntosh  Plant)  

Interstate  Lead  Co.  (ILCO) „ 

Olin  Corp.  (Mcintosh  Plant) 

Perdido  Ground  Water  Contamination 

Redwing  Carriers.  Inc.  (Saraland) „, 

Stauffer  Chemical  Co.  (Cold  Creek  Plant)  .„ 
Stauffer  Chemical  Co.  (LeMoyne  Plant)  ...... 

T.H.  Agriculture  &  Nutrition  (Montgomery)  ... 

Triana/Tennessee  River 

Artcwood,  Inc 

Frit  Industries 

Gurley  Pit 

Industrial  Waste  Control :, 

Jacksonville  Municipal  Landfill  : 

Mid-South  Wood  Products  .; 

Midland  Products 

Monroe  Auto  Equipment  (Paragoukj  Pit)  ...... 

Popile,  Inc , 

Rogers  Road  Munkapal  Landfill  

South  8th  Street  Landfill 

Vertac.  Inc  ,„ 

Apache  Powder  Co  .,. 

Hassayampa  Landfill  

Indian  Bend  Wash  Area  

Litchfield  Airport  Area 

Motorola.  Inc.  (52nd  Street  Plant)  

Nineteenth  Avenue  Landfill  

Tucson  Irrternatiorwil  Airport  Area  

Advanced  Micro  Devices,  Inc 

Advanced  Micro  Devices.  Inc.  (BIdg.  915)  ... 

Aerojet  General  Corp  

Applied  Materials 

Atlas  Asbestos  Mine „ 

Beckman  Instruments  (Porterville  Plant) 

Brown  &  Bryant.  Ir>c.  (Arvin  Plant)  

CTS  Printex.  Inc  

Celtor  Chemical  Works 

Coalinga  Ast)estos  Mine  

Coast  Wood  Preserving  

Crazy  Horse  Sanitary  Landfill 

Del  Norte  PestkJide  Storage 

Fairchild  Semk:onductor  Corp  (Mt  View)  

Fairchild  Semiconductor  Corp  (S  San  Jose  . 
Firestone  Tire&Rubber  Co.  (Salinas  Plant) .. 

Fresno  Munk:ipal  Sanitary  Landfill  

Hewlett-Packard  (620-640  Page  Mill  Road) 

Industrial  Waste  Processing 

Intel  Corp.  (Mountain  View  Plant)  

Intel  Corp.  (Santa  Clara  III)  

Intel  Magnetk»  

Intersil  lnc7Siemens  Components  


City/county 


Fairt>anks  N  Star  Borough  ., 

Fairt>anks 

Mcintosh 

Leeds 

Mcintosh 

PerdkJo 

Saraland 
Bucks 
Axis 
Montgomery 

Limestone/Morgan 

Omaha 
Walnut  Rklge 
Edmondson 

Fort  Smith 

Jacksonville 

Mena , 

CHa/Birta 

Paragoukj 

El  Dorado 

Jacksonville 

West  Memphis 

Jacksonville 

St.  Davkj 

Hassayampa 

Scottsdale/Tempe/Phoenix 

Goodyear/Avondale 

Phoenix 

Phoenix 

Tucson 

Sunnyvale 

Sunnyvale 

Rancho  Cordova 

Santa  Clara  

Fresno  County 

Porterville „.... 

Arvin 

Mountain  View 

Hoopa  

Coalinga 

Uklah 

Salinas 

Crescent  City 

Mountain  View 

South  San  Jose 

Salinas 

Fresno 
Palo  Alto 
Fresno 
Mountain  View 

Santa  Clara  

Santa  Clara 

Cupertino ..... 


Notes 
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State 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
OE 


Table  1.— Genera  Superfuno  Sectom,  February  1994— Continued 


Site  name 


Iron  Mountain  Mine  

J.H.  Baxter  A  Co .... 

Jasco  CTiemical  Corp 

Koppers  Co..  Inc.  (OroviHe  Plant)  

LiqUd  GoU  Oil  Corp 

Lorentz  Barrel  &  Drum  Co 

Louistana-Pacific  Coip  . ,..._ 

MwM  DTaKes  ..•.•■..... 

McColl „..._ 

McComicIc  &  Baxter  Creosoting  Co 

Modesto  Ground  Water  Contamination  .. 

MorfoNtTHC  Menwries  

Montrose  Chemical  Corp 

NatioMi  Sernoonductor  Cop 

Newmartc  Ground  Water  Contamination 

Operating  Industries,  Inc..  Landfilt 

Pacific  Coast  Pipe  Lines 

Purity  Oil  Sales.  Inc 

Ralph  Gray  Trucking  Co 

Raytheon  Corp  

San  Fernando  Valley  (Area  1)  

San  Fernando  Valley  (Area  2)  

San  Fernando  Valley  (Area  3)  

San  Fernando  Valley  (Area  4)  

San  Gabriel  Valley  (Area  1) 

San  Gabriel  Valley  (Area  2) 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Area  4) 

Selma  Treating  Co 

Sola  Optical  USA.  Inc . 

South  Bay  Asbestos  Area 

Souttiem  California  Edison  Co  (Visalia)  ...|., 

Spectra-Physics.  Inc 

Stringfellow ,.... 

Sulphur  Bank  Mercury  Mine 

Sytiertek,  Inc.  (Buikling  1) 

T.H.  Agriculture  &  Nutritran  Co 

TRW  Mfcrowave,  Inc  (BuiWing  825) 

Teledyne  Semk^jnductor 

United  Heckattiom  Co 

Valley  Wood  Preserving.  Inc 

Waste  Disposal.  Inc 

Watkins-Johnson  Co.  (Stewart  Division) 

Western  Pacific  Railroad  Co 

Westinghouse  Elecetric  Corp.  (Sunnyvate)|.. 

Broderick  Wood  Products  

California  Guteh 

Central  City-dear  Creek 

Chemical  Sales  CO .... 

Denver  Radium  Site 

Eagle  Mine  

Lincoln  Park 

Lowiy  Landfill  

Marshall  Landfill  _ _ 

Sand  Creek  Industrial 

Smuggler  Mountain 

Uravan  Uranium  Project  (Union  Carbide) 

Barkhamsted-New  Hartford  Landfill  

Beacon  Heights  Landfill  

Cheshire  Gnxmd  Water  Contaminatk>n  .. 

Durtiam  Meadows  

Gallup's  Quarry  

Kejtogg-Deering  Well  FieW 

Laurel  Park.  Inc 

Linemaster  Switch  Corp  „. 

Nutmeg  Valley  Road  

OkJ  Southington  Landfill 

Precision  Plating  Corp 

Revere  Textile  Prints  Corp 

Solvents  Recovery  Service  New  England 

Yaworski  Waste  t!agoon  

Army  Creek  Landfill 
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City/county 


Redding 

Weed 

Mountain  View 

Oroville 

Richmor^ 

San  Jose 

Oroville 

Ctoverdale 

Fullerton 

Stockton 

Modesto 

Sunnyvale 

Torrance 

Santa  Clara 

San  Bernardino 

li4onterey  Park 

Fillmore 

Malaga 

Westminster 

Mountain  View 

Los  Angeles 

Los  Angeles/Glendale 

Glendale 

Los  Angeles 

El  Monte 

Baklwin  Park  Area 

Alhamt>ra 

La  Puente 

Selma 

Petaluma  

Alviso 
Visalia 

Mountain  View 

Glen  Avon  Heights  

Clear  Lake 

Santa  Clara  

Fresno 

Sunnyvale ^. 

Mountain  View 

RnhmorxJ 

Turiock 

Santa  Fe  Springs 

Scotts  Valley 

Oroville 

Sunnyvale 

Denver 

Leadville 

Idaho  Springs 

Denver 

Denver 

Mintum/Reddiff 

Canon  City 

Arapahoe  County 

BouMer  County 

Commerce  City 

Pitkin  County 

Uravan 

Barkhamsted 

Beacon  Falls 

Cheshire 

Durtiam 

Ptainfield 

Norwalk 

Naugatuck  Borough  .^ 

Woodstock 

Woteott 

Southington 

Vemon 

Sterling 

Southington 
Canterbury  . 
New  Castle  County 


ft  I  nin  r 


C.S 


State 


DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 
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Site  name 


ChenvSolv,  Inc 

Coker's  Sanitation  Service  Landfills  ........ 

Delaware  City  PVC  Plant ."', 

Delaware  Sand  &  Gravel  Landfill 

Dover  Gas  Light  Co 

E.I.  Du  Pont  de  Nemours  (Newport  Landifiil) 

Halby  Chemical  Co  , 

Harvey  &  Knott  Drum,  Inc "...ZZ 

Koppers  Co.,  Inc.  (Newport  Plant)  

NCR  Corp.  (Mlllsboro  Plant) 

New  Castle  Spill Z.^ 

Sealand  Limited ...Z....Z.Z. 

Standard  Chlorine  of  Delaware,  Inc 

Sussex  County  Landfill  No.  5 

Tybouts  Comer  Landfill  

Tyler  Refrigeration  Pit 

Wildcat  Landfill  

Agrico  Chemical  Co ....„..„..„ 

Airco  Plating  Co Z..... 

Alpha  Chemical  Corp "'"■"" 

American  Creosote  Works  (Pensacola  Pit) ... 
Anaconda  Aluminum  Co./Milgo  Electroncs  .. 

Anodyne,  Inc  

B&B  Chemical  Co..  Inc ZZZJ 

BMI-Textron 

Beulah  Landfill ZZ'Z^ZZZZZZ'. 

Brown  Wood  Presenring ..Z^ZZZ'. 

Cat»t/Koppers .......!!!!..... 

Chemform,  Inc 

City  Industries,  \nc 

Coleman-Evans  Wood  Presenring  Co .... 

Davie  Landfill 

Dubose  Oil  Products  Co "™"!!! 

Ftorida  Steel  Corp  ..."."."!!! 

Gold  Coast  Oil  Corp Z.Z.. 

Harris  Corp.  (Palm  Bay  Plant) ZZZZZZZ 

Helena  Chemical  Co.  (Tampa  Plant) 

HIpps  Road  Landfill [ 

Hollingsworth  Solderless  Terminal  ....!..." 

Kassauf-Klmerling  Battery  Disposal " 

Madison  County  Sanitary  Landfill 

Miami  Drum  Sen/ices  

Munisport  Landfill  ZZZ^ZZ 

Northwest  58th  Street  Landfill 

Peak  Oil  Co./Bay  Dmm  Co 

Pepper  Steel  &  Alloys,  Inc  

Petroleum  Products  Corp 

Pickettville  Road  Landfill  ZZZZZ. 

Piper  AircraftA/ero  Beach  Water  &  Sewer 

Reeves  Southeast  Galvanizing  Corp 

Sapp  Battery  Salvage  

Schuylkill  Metals  Corp "." 

Sherwood  Medical  Industries 

Sixty-Second  Street  Dump ZZZ 

Standard  Auto  Bumper  Corp 

Sydney  Mine  Sludge  Ponds 

Taylor  Road  Landfill  

Tower  Chemical  Co „ 

Whitehouse  Oil  Pits ZZZZZ. 

Wilson  Concepts  of  Florida,  Inc ZZZZZZl 

WIngate  Road  Municipal  Incinerator  Dump  .... 
Woodbury  Chemical  Co.  (Princeton  Plant) 

Yellow  Water  Road  Dump 

Zellwood  Ground  Water  Contaminatk)n 

Cedartown  Industries,  Inc  .'. 

Cedartown  Municipal  Landfill  

Diamond  Shamrock  Corp.  Landfill  

Firestone  Tire  &  Rubber  Co  (Albany  Plarit) "."' 

Hercules  009  Landfill 

Marzone  InciChevron  Chemical  Co ZZZ. 

Mathis  Brothers  Landfill Z. 

I  Monsanto  Corp.  (Augusta  Plant) Z.Z 


City/county 


Notes 


CheswoM 

Kent  County 

Delaware  City 

New  Castle  County 

Dover 

Newport 

New  Castle 

Kirkwood 

Newport 

Mlllst>oro 

New  Castle  County 

Mount  Pleasant  

Delaware  City 

Laurel 

New  Castle  County 

Smyrna 

Dover 

Pensacola 

Miami 

Galloway 

Pensacola 

Miami 

North  Miami  Beach 

Hialeah 

Lake  Part( 

Pensacola 

Live  Oak 

Gainesville 

Pompano  Beach 

Oriando 

Whitehouse 

Davie 

Cantonment 

IrKllantown 

Miami  

Palm  Bay 
Tampa 
Duval  County 

Fort  Lauderdale  

Tampa 
Madison 

Miami  

North  Miami 

Hialeah 

Tampa 

Medley  

Pembroke  Park 

Jacksonville 

Vero  Beach 

Tampa 

Cottondale 

Plant  City 

Deland 

Tampa 

Hialeah 

Brandon 

Seffner 

Clermont 

Whitehouse 

Pompano  Beach 

Fort  Lauderdale 

Princeton  

Baldwin 

Zellwood 

Cedartown 

Cedartown 

Cedartown 

Altiany 

Brunswick 

Tifton 

Kensington 

Augusta  


C 
C 


S 

c 


c 
c 


c 
c 


c 
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Stale 


GA 

GA 

GA 

GU 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

ID 

10 

ID 

ID 

ID 

ID 

II 


U. 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


Table  l .— Genea  l  SoPEflFUNO  Section,  February  1994— Contjoued 


Site  name 


1X21) 


PI  int) 


PowersviHe  Site 

T.H.  Agriculture  &  Nutrition  (Albany) 

Woolfolk  Chemical  Works,  Inc 

Ordot  Landfill 

Des  Moines  TCE  .>. 

E.I.  Du  Pont  de  Nemours  (County  Rd : 

Electro-Coatings,  Inc 

Fairfield  Coal  Gasification  Plant 

Farmers'  Mutual  Cooperative 

John  Deere  (Ottumwa  Wortcs  Landfills) 

Lawrence  Todtz  Farm 

Mid-America  Tanning  Co 

Midwest  Manufacturing/North  Fann 

Norttiwestern  States  Portland  Cement  C4  . 

Peoples  Natural  Gas  Co  

Red  Oak  City  Landfill  

Shaw  Avenue  Dump  

Shener-Gk>be  Corp.  Disposal 

Vogel  Paint  &  Wax  Co  

White  Farm  Equipment  Co.  Dump 

Bunker  Hill  Mining  &  Metaliurgnal  

Eastern  Michaud  Flats  Contamination 
Kerr-McGee  Chenrucal  Corp.  (Soda  Sprinfis) . 
Monsanto  Chemical  Co.  (Soda  Springs) 

Pacific  Hide  &  Fur  Recycling  Co 

Union  Pacific  Railroad  Co 

A  4  F  Material  Reclaiming,  Inc  

Acme  Solvent  Reclaiming  (Morristown  I 
Adams  County  Ouincy  Landfills  2&3  .... 

Amoco  Chemicals  (Joliet  Landfill) 

BekMt  Corp ., 

Betvidere  Municipal  Landfill 

Byron  Salvage  Yard  

Central  Illinois  Putilic  Servne  Co 

Cross  Brothers  Pail  Recycling  (Pembrok< ) . 
DuPage  County  Landfill/Blackwell  Forest . 

Galesburg/Koppers  Co 

H.O.D.  Landfill 

tiada  Energy  Co 

Interstate  Pollution  Control,  Inc 

Johns-Manville  Corp 

Kerr-McGee  (Kress  Creek/W  Branch  Dulfage) 

Ken-McGee  (Reed-Keppler  Park) 

Kerr-McGee  (ReskJential  Areas)  , 

Kerr-McGee  (Sewage  Treatment  Plant) 

LaSalle  Electric  Utilities , 

Lenz  Oil  Service,  Inc ,. 

MIG/Dewane  Landfill 

NL  Industries/Taracorp  Lead  Smelter  .... 

Ottawa  Radiation  Areas  

Outtx>ard  Marine  Corp  

Pagel's  Pit  

Parsorts  Casket  Hardware  Co 

Southeast  Rockford  Gd  Wtr  Contamination 
Tri-County  Landfill/Waste  Mgmt  Illinois 

VelSKOl  ChemKal  Corp.  (Illinois) .„ 

Wauconda  Sand  &  Gravel  

Woodstock  Munk;ipal  Landfill 

Yeoman  Creek  Landfill 

American  Chemical  Service,  Inc 

Bennett  Stone  Quarry  

Carter  Lee  Lumber  Co  

ColumtHJS  Okj  Municipal  Landfill  #1 

Conrail  Rail  Yard  (Elkhart)  

Continental  Steel  Corp 

Douglass  Road/Uniroyal.  Inc.,  Landfill  . 

Enviroctiem  Corp 

Fisher-Calo  

Fort  Wayne  Reductk)n  Dump 

Galen  Myers  Dump/Drum  Salvage  

Himco  Dump 

Lake  Sandy  Jo  (M&M  Landfill) 


City^oounty 

Peach  Coiunty 

Albany 
Fort  Valley 

Guam 

Des  Moines 

West  Point , 

Cedar  Rapids 

Fairfield 

Hospers 

Ottumwa „ 

Camanche _ 

Sergeant  Bluff 
Kellogg 

Mason  City  _ 

Dubuque 
Red  Oak 
Charies  City 
Keokuk 
Orange  Ctty 
ChartesCity 
Smetterville 
PocateJk) 
Soda  Springs 
Soda  Springs 
Pocatelto 
PocateUo 

Greenup  „ , ; 

Morristown 
Quincy 
Joliet 
Rockton 

Belvidere 

Byron 

Tayiorville 

Pembroke  Township 

Warrenviile 

Galesburg 

Antioch 

East  Cape  Girardeau 

Rockford 

Waukegan  , 

DuPage  County 

WestCh«ago 

West  Cfucago/DuPage  County 

WestChKago 

LaSalle 

Lemont 

Betvklere 

Granite  City 

Ottawa 

Waukegan  

Rockford 

Betvidere 

Rockford 

South  Elgin 

Marshall 

Wauconda 

Woodstock 

Waukegan 

Griffith 

Bkx>niington 

Indianapolis 

Columbus 

Elkhart 

Kokomo 

Mishawaka 

ZkMisville 

LaPorte 

Fort  Wayne 

Osceola 

Elkhart 

Gary 


Notes 


C.S 
C 


Stale 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 
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Site  name 


Lakeland  Disposal  Servtee,  Inc 

Lemon  Lane  Landfill 

MIDCO  I  ,.„„ 

MIDCO  II 

Main  Street  WeH  Field 

Marion  (Bragg)  Dump 

Neal's  Dump  (Spencer) 

Neal's  Landfill  (Bk»mington) 

Ninth  Avenue  Dump 

Northside  Sanitary  Landfill,  Inc 

PrestoWe  Battery  Diviskm , 

Reilly  Tar  &  Chemnal  (Indianapolis  Plant)  . 

Seymour  Recycling  Corp 

Southskle  Sanitary  Landfill 

Tippecanoe  Sanitary  Landfill,  Inc 

Tri-State  Plating . 

Waste,  Inc..  Landfill , 

Wayne  Waste  Oil 

Whiteford  Sales  &  Service/Natonalease  .... 
29th  &  Mead  Ground  Water  Contamination 

57th  and  North  Broadway  Streets  Site 

Arkansas  City  Dump ., 

Cherokee  County  , 

Doepke  Disposal  (HollKiay) 

Obee  Road „.... 

Pester  Refinery  Co , 

Strother  Field  Industrial  Park ;.....„.., 

A.L  Taylor  (Valley  of  Drums) , 

Airco ., 

B.F.  Goodrich 

Brantley  Landfill „ 

CakJwell  Lace  Leather  Co.,  Inc 

Distler  Brickyard « 

Distler  Farm 

Fort  Hartford  Coal  Co.  Stone  Quarry 

General  Tire  &  Rubber  (Mayfield  Landfill)  ... 

Green  River  Disposal,  Inc 

Howe  Valley  Landfill 

Lee's  Lane  Landfill „ 

Maxey  Flats  Nuclear  Disposal 

National  Electric  Coil/Cooper  Industries 

Newport  Dump  

Red  Penn  Sanitation  Co.  Landfill 

Smith's  Farm  

Tri-City  Disposal  Co „ _ 

Amerk^an  Creosote  Works,  Inc  (WinnfiekJ)  .. 

Bayou  Bonfouca 

Bayou  Sorrel  Site  .. 

Cleve  Reber  

ComtHJStion,  Inc  „....„....„ 

D.L  Mud,  Inc 

Dutchtown  Treatment  Plant 

Gulf  Coast  Vacuum  Sen/ices 

Old  Inger  Oil  Refinery 

PAB  Oil  &  Chemical  Service.  Inc 

Petro-Processors  of  Louisiana  Inc 

Atlas  Tack  Corp 

Baird  &  McGuire 

Cannon  Engineering  Corp.  (CEC) 

Charies-George  Reclamation  Landfill 

Groveland  Wells 

Haverhill  Munk^pal  Landfill 

Hocomonco  Pond 

Industri-Plex 

Iron  Horse  Park ^ 

New  Bedford  Site „ 

Norwood  PCBs 

Nyanza  Chemical  Waste  Dump 

PSC  Resources „ 

Re-Solve.  Inc 

Rose  Disposal  Pit .; 

Salem  Acres 


City/county 


Ctaypool 

Bloomington 

Gary 

Gary 

Elkhart 

Marion 

Spencer 

Btoomington 

Gary 

Ztonsville 

Vincennes 

Indianapolis 

Seymour 

Indianapolis 
Lafayette 

Columbus  

Mwhigan  City 
Columbia  Cl^ 
South  Bend 
Wichita 
Wichita  Heights 

Arkansas  City  

Cherokee  County 
Johnson  County 
Hutchinson 
El  Dorado 
Cowley  County 

Brooks  „ 

Calvert  City 

Calvert  City 

Island 

Auburn 

West  Point 

Jefferson  County  . 

Olaton 

Mayfield 

Maceo 
Howe  Valley 

Louisville 

Hillstxjro 
Dayhoit 

Newport 

PeeWee  Valley 

Brooks 

Shepherdsville 

WinnfiekJ 

Slidell 

Bayou  Sorrel 

Sorrento 
Oenham  Springs 
Abbeville 
Ascension  Parish 
Abbeville 

Darrow „ 

Abbeville 
Scottandville 
Fairhaven 
Holbrook 

Bridgewater  

Tyngstx>rough 

Groveland 

Haverhill 

Weslborough 

Wobum 

Billerica 

New  Bedford 

Norwood 

Ashland 

Palmer 

Dartmouth 

Lanest>oro 

Salem 


Notes 


C.S 
C 

C.S 
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State 


MA 

MA 

MA 

MA 

MA 

MD 

MD 

MD 

MD 

MO 

MD 

MO 

ME 

ME 

ME 

ME 

ME 

ME 

4WIE 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 
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Site  name 


Shpack  Landfill „ 

Silresim  Chemical  Corp 

Sullivan's  Ledge 

W.R.  Grace  &  Co  Inc  (Acton  Plant) 

Wells  G&H 

Bush  Valley  Landfill ... 

Kane  &  Lombard  Street  Dmms 

Limestone  Road 

Mid-Atlantic  Wood  Preservers,  Inc 

Sand,  Gravel  4  Stone  

Southem  Maryland  Wood  Treating 

Woodlawn  County  Landfill 

McKin  Co 

O'Connor  Co 

Pinette's  Salvage  Yard 

Saco  Municipal  Landfill  

Saco  Tannery  Waste  Pits 

Union  Chemical  Co.,  Inc  » - 

Winthrop  Landfill 

Adam's  Plating 

Albion-Sheridan  Township  Landfill 

Allied  Paper/Portage  CK/Kalamazoo  River 

American  Anodco,  Inc 

Anderson  Development  Co 

Auto  Ion  Chemicals,  Inc  

Avenue  "E"  Ground  Water  Contamination 

Barrels,  Inc  ~......' 

Bendix  CorpVAIIied  Automotive 

Berlin  &  Farro 

Bofors  Nobel.  Inc - 

Burrows  Sanitation  

Buttenwrth  #2  Landfill , 

Cannelton  Industries,  Inc  

Carter  Industrials,  Inc ; — 

Cemetery  Dump 

Chem  Central  - 

Clare  Water  Supply  ; 

Cliff/Dow  Dump  

Duell  &  Gardner  Landfill 

Electrovoice 

Folkertsma  Refuse 

Forest  Waste  Products ~ 

G&H  Undfill 

Grand  Traverse  Overall  Supply  Co 

Gratiot  County  Landfill , 

H.  Brown  Co..  Inc „ ~ 

Hedblum  Industries  '. 

Hi-Mill  Manufacturing  Co 

Ionia  City  Landfill ■. 

J&L  Landfill 

K4L  Avenue  Landfill 

Kaydon  Corp  -. 

Kent  City  Mobile  Home  Park 

Kentwood  Landfill 

Kysor  Industrial  Corp 

Liquid  Disposal,  Inc 

Mason  County  Landfill 

McGraw  Edison  Corp 

Metamora  Landfill 

Michigan  Disposal  (Cork  Street  Landfill) .. 

Motor  Wheel,  Inc  

Muskegon  Chemical  Co 

North  Bronson  Industrial  Area „ 

Northernaire  Plating 

Novaco  Industries 

Organic  Chemicals,  Inc 

Ossineke  Ground  Water  Contamination  .. 

Ott/Story/Cordova  Chemical  Co 

Packaging  Corp.  of  Anrwrica 

Parsons  Chemical  Works,  Inc  „ 

Peertess  Plating  Co 

Petoskey  Municipal  Well  Rekl  
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City/county 


Norton/Attleboro 

Lowell 

New  Bedford 

Acton 

Wobum 

Abingdon 

Baltimore 

Cumberland 

Harmans 

Elkton 

Hollywood 

Woodlawn 

Gray , 

Augusta 

Washburn 

Saco 

Saco 

South  Hope 

Winthrop 

Lansing 

Alt)ion 

Kalamazoo 

Ionia — 

Adrian 

Kalamazoo 
Traverse  City 
Lansing 
St.  Joseph 
Swartz  Creek 
Muskegon 

Hartford 

Grand  Rapids 
Saulte  Saint  Marie 
Detroit 

Rose  Center 

Wyoming  Township 

Clare 

Marquette 

Oalton  Township 

Buchanan 
Grand  Rapids 

Otisville 

Utica 

Greilk*ville  

St.  Louis  

Grand  Rapids 

Oscoda  

Highland 

Ionia 

Rochester  Hills 

Oshtemo  Township 

Muskegon 

Kent  city 

Kentwood 

Cadillac 

Utk:a 

Pere  Marquette  Twp 

Albion 

Metamora 

Kalamazoo 

Lansing 

Whitehall 

Bronson 

Cadillac 

Temperance  

Grandville 

Ossineke 

Oalton  Township 

Filer  City 

Grand  Ledge 

Muskegon 

Petoskey 


Notes 


Stale 


Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
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Site  name 


Rasmussen's  Dump ;. 

Rockwell  International  Corp.  (Allegan) 

Rose  Township  Dump 

Roto-Finish  Co..  Inc '. 

SCA  Independent  LandfiM 

Shiawassee  River 

South  Macomb  Disposal  (Landfills  9  &  9A)  „ 

Southwest  Ottawa  Ck>unty  Landfill 

Sparta  Landfill  

Spartan  Chemical  Co 

Spiegelberg  Landfill „... 

Sjxingfield  Township  Dump  .,„ 

State  Disposal  Landfill,  Inc 

Sturgis  Municipal  Wells . 

Tar  Lake  

Thermo-Chem,  Inc  -. 

Torch  Lake 

U.S.  Aviex „, 

Velsicol  Chemfcal  Corp.  (Michigan) 

Verona  Well  FiekJ 

Wash  King  Laundry 

Waste  Management  of  Michigan  (Holland) ... 

Agate  Lake  Scrapyard 

Arrowhead  Refinery  Co . 

Boise  Cascade/Onan  CorpTMedtronics.  Inc  . 

Burtingtor>  Northern  (Brainerd/Baxter) 

Dakhue  Sanitary  LandfiU 

East  Bethel  Demolition  Landfill 

FMC  Corp.  (Fridley  Plant)  ..: 

Freeway  Sanitary  Landfill „ 

General  Mills/Henkel  Corp 

Joslyn  Manufacturing  &  Supply  O}  .. 

Koch  Refining  CoTN-Ren  Corp 

Koppers  Coke 

Kummer  Sanitary  Landfill 

Kurt  Manufacturing  Co , 

LaGrand  Sanitary  Landfill 

Lehillier/Mankato  Site , 

Long  Prairie  Ground  Water  Contamination  ... 
MacGiltis  &  Gibbs/BeH  Lumber  &  Pole  Co  .... 

NL  Industries/Taracorp/GokJen  Auto , 

New  Brighton/Arden  HiMs , 

Nutting  Truck  &  Caster  Co 

Oak  Grove  Sanitary  Landfill  ... 

Oakdale  Dump 

Olmsted  County  Sanitary  Landfill 

Pertwm  Arsenic  Site  

Pine  Bend  Sanitary  Landfill 

Reilly  Tar&Chem  (SL  Louis  Park  Plant) 

Ritari  Post  &  Pole , 

South  Andover  Site 

SL  Augusta  Sanitary  LandfiU/Engen  Dump .... 

SL  Louis  Rivef  Site  .... 

SL  Regis  Paper  Co 

University  Minnesota  (Rosemount  Res  Cen) , 

Waite  Park  Wells 

Washington  County  Landfill  

Waste  Disposal  Engineering 

Whittaker  Corp  

Windom  Dump 

Bee  Cee  Manufacturing  Co 

Big  River  Mine  Tailings/SL  Joe  Minerals 

Conservation  Chemfcal  Co 

Ellisville  Site 

Fulbright  Landfril 

KenvPest  Laboratories 

Lee  Chemical  

Minker/Stout/Romaine  Creek  

Missouri  Electric  Worths 

North-U  Drive  Well  Contamination 

Ororvogo-Duenweg  Mining  Belt 
Quality  Plating 


City/county 


Green  Oak  Township 

Allegan 

Rose  Township 

Kalamazoo 

Muskegon  Heights 

HoweH 

Macomb  Township 

Park  Township 

Sparta  Township 

Wyoming 

Green  Oak  Township 

Davisburg 

Grand  Rapids 

Sturgis 

Mancelona  Township 

Muskegort 

Houghton  County 

Howd  Towrtshjp 

St  Louis  

Battle  Creek 
Pleasant  Plains  Twp 
Holland 
Fairview  Township 


FrWIay 

Brainerd/Baxter 

Cannon  Fans 

East  Bethel  Township 

Fridley  _ 

BurrtsviHa 


BrooWyrt  Center 

rww  Deno 

StPaul 

DerTNdji 

Fridley 

LaGrand  Township 

LeMNier/Mankato 

Lortg  Prairie 
r99w  Dfigniorf 
SL  Louis  Park 
new  Dngrnort 

Faribault 

Oak  Grove  Township  . 

Oakdale 

OrorKKO 

Perttarrj 

Dakota  County 

St  Louis  Park 

Sebeka 

Andover 

St  Augusta  Township 

St  Louis  County 

Cass  Lake 

Rosemoum 

Waite  Park 

Lake  Elmo 

Andover 

Minrwapolis  

wmaorn  •.....- 

MaMen 

Destoge 

Kansas  City 

Springfield 

C<B«)e  Girardeau 
Uberty 
Imperial 
Cape  Girardeau 

S«(eston 


Notes 
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Table  1  .—General  I 

luPERFUND  Section,  February  1994— Continued 

state 

Site  name 

City/county 

Notes 

MO 

Shenandoah  Stables 

Moscow  Mills 

Republk; . 

C 
C.S 

c 

C 
C 

c,s 

0 

c 

C 

C.S 
C 

MO 

Solkj  State  Circuits,  Inc 

MO 

St  Louis  Airport/HIS/Futura  Coatings  Co  ..... 

St.  Louis  County 

Verona 

Times  Beach 

Valley  ParV 

BrkJgeton 

Amazonia 

Flowood 

MO 

Syntex  Facility 

MO 

Times  Beach  Site  

MO 

Valley  Park  TCE 

MO 

Westlake  Landfill  

MO 

Wheeling  Disposal  Service  Co.  Landfill 

MS 

Flowood  Site 

MS 

Newsom  Brothers/OW  Reichhokj  Chemwals 
Anaconda  Co.  Smelter 

Columbia 

Anaconda 

East  Helena 

Bozeman 

Libby 

MT 

MT 

East  Helena  Site 

MT 

Idaho  Pole  Co 

MT 

Libby  Ground  Water  Contaminatior) 

MT 

Milltown  Reservoir  Sediments 

Milltown 

Butte 

Columbtjs 

Sil  Bow/Deer  Lodge                                                  / 

Jacksonville                                  ^ 

Aberdeen 

Hazelwood 

Concord 

Fayetteville 

Fayetteville 

Shelby 

MT 

Montana  Pole  and  Treating 

MT 

Mouat  Industries 

MT 

Silver  Bow  Creek/Butte  Area 

NC 

ABC  One  Hour  Cleaners 

NC 

At)erdeen  Pesticide  Dumps 

NC 

BenfieW  Industries,  Irw 7. 

NC 

Bypass  601  Ground  Water  Contamination  .. 

NC 

Cape  Fear  Wood  Presen/ing 

NC 

Carolina  Transformer  Co 

NC 

Celanese  Corp.  (Shelby  Fiber  Operations) .. 

NC 

Charles  Macon  Lagoon  &  Drum  Storage 

Chemtronics,  Inc  

Cordova 

Swannanoa 

NC 

NC 

FCX.  Inc.  (Statesville  Plant)  

Statesville 

Washington 

Aberdeen 

Oxford 

Belnx>nt 

Morrisville 

Chartotte 

Raleigh 

Salisbury 

Wilmington 

Maco 

Southeastern  ND  

NC 

FCX.  Inc.  (Washington  Plant) 

NC 

Geigy  Chemical  Corp.  (Aberdeen  Plant) 

NC 

JFD  Electronics/Channel  Master 

NC 

Jadco-Hughes  Facility  

NC 

Koppers  Co.  Inc.  (Morrisville  Plant)  

NC 

Martin-Marietta,  Sodyeco,  IrK  

NC 

NC  State  University  (Lot  86,  Farm  Unit  #1)  . 
National  Starch  &  Chemical  Corp 

NC 

NC 
NC 
ND 

New  Hanover  Cnty  Airport  Burn  Pit  

^Potter's  Septk:  Tank  Service  Pits 

Arsenic  Trioxide  Site  

— 

ND 

Minot  Landfill  

Minot 

Columbus 

Grand  Island 

Hastings 

Lindsay 

Mead 

Norfolk 

Waverly 

Londonderry 

North  Hampton 

Dover 

Milford                                           ' 

Conway 

NE 

10th  Street  Site  

NE 

Cleburn  Street  Well 

NE 
NE 

Hastings  Ground  Water  Contamination  

Lindsay  Manufacturing  Co  

NE 

Nebraska  Ordnance  Plant  (Fooner) 

NE 

Sherwood  Medical  Co  

NE 

Waverly  Ground  Water  Contamination  

Auburn  Road  Landfill , 

NH 

NH 

Coakley  Landfill  , 

NH 

Dover  Municipal  Landfill  

NH 

Fletcher's  Paint  Works  &  Storage 

NH 

Kearsarge  Metallurgical  Corp 

NH 

Keefe  Environmental  Sen/ices 

EoDina  .„„. 

NH 

Mottolo  Pig  Farm 

Ravmond 

NH 

New  Hampshire  Plating  Co 

Merrimack 

Kingston 

Milford 

Somersworth 

Peterborough 

Nashua 

NH 

Ottati  &  Goss/Kingston  Steel  Drum 

NH 

Savage  Municipal  Water  Supply  

NH, 

Somersworth  Sanitary  Landfill  

NH 

South  Municipal  Water  Supply  Well 

NH 

Sylvester 

NH 

Tibbets  Road 

Ban'ington 
Londonderry 
Londonderry  

NH 

Tinkham  Garage 

NH 

Tovm  Garage/Radio  Beacon 

NJ 

A.O.  Polymer 

Sparta  Township 
Bound  Brook 
Millington 
Howell  Township 
Brick  Township 
Bridgeport 
Bound  Brook 
Marlboro  Township 
Old  Bridge  Township 

NJ 

American  Cyanamid  Co 

NJ 

Asbestos  Dump  

NJ 

Bog  Creek  Farm 

NJ 

Brick  Township  Landfill 

NJ 

Bridgeport  Rental  &  Oil  Services  

NJ 

Brook  Industrial  Park 

NJ 

Burnt  Fly  Bog 

NJ 

CPS/Madison  Industries 

Federal  Register  /  Vol.  59,  No.  36  /  Wednesday,  February  23,  1994  /  Rules  and  Regulations     8737 


State 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


Table  1.— General  Superfund  Section.  February  1994— Continued 


Site  name 


CaWweW  Trucking  Co  .» 

Chemk»l  Control 

Chemtcal  Insecticide  Corp 

Cherrwcal  Leaman  Tank  Lines.  Inc 

Chemsol,  Inc  „ 

Ciba-Geigy  Corp 


Cinhaminson  Ground  Water  Contamination  ... 

Combe  Fill  North  Landfill 

Combe  Fill  South  Landfill  

Cosden  Chemical  Coatings  Cocp 

Curcio  Scrap  Metal.  Inc 

D'Imperio  Property  „ 

Dayco  CorpA.E  Carpenter  Co „ 

De  Rewal  Chemical  Co 

Delilah  Road 

Denzer  &  Schafer  X-Ray  Co .„ 

Dianx)nd  Alkali  Co 

Dover  Municipal  Well  4 „ 

Ellis  Property  „ 

Evor  Phillips  Leasing 

Ewan  Property 

Fair  Lawn  Well  FiekJ 

Florence  Land  Recontouring  Landfill  

Fried  Industries „ 

GEMS  Undfill  

Garden  State  Cleaners  Co 

Glen  Ridge  Radium  Site „ 

Global  Sanitary  Landfill  . 

Goose  Farm 

Helen  Kramer  Landfill 

Hercules,  Inc.  (Gibbstown  Plant) 

Higgins  Disposal 

Higgins  Farm  , 

Hopkins  Farm  

Imperial  Oil  Co.,  Inc^Champion  Chemfcals  .;.., 

Industrial  Latex  Corp 

JIS  Landfill 

Jackson  Township  Landfill  , 

Kauffman  &  Minteer,  Inc ..„, 

Kin-Buc  Landfill  

King  of  Prussia  „ 

Landfill  &  Development  Co 

Lang  Property 

Lipari  Landfill 

Lodi  Municipal  Well  

Lone  Pine  Landfill „. 

Mannheim  Avenue  Dump 

Maywood  Chemical  Co  „ 

Metattec/Aerosystems  

Monitor  Devices/lntercircuits  Inc 

Monroe  Township  LandfiH  

Montclair/West  Orange  Radium  Site 

Montgomery  Township  Housing  Development 

Myers  Property  

NL  Industries  

Nascolite  Corp « „ ,. 

PJP  Landfill 

Pepe  FiekJ 

Pijak  Farm  

Pohatcong  Valley  Ground  Water  Contaminat .. 

Pomona  Oaks  Residential  Wells 

Price  Landfill 

Radiation  Technotogy,  Irw ^ 

Reich  Farms 

Renora,  Inc 

Ringwood  Mines/Landfill  

Rockaway  Borough  Well  FiekJ 

Rockaway  Township  Wells 

Rocky  Hill  Munk;ipal  Well 

Roebling  Steel  Co  „ 

Sayreville  Landfill  

Scientifk;  Chemical  Processing  


City/county 


FairfiekJ 

Elizabeth 

Edison  Township 

Bridgeport 

Piscataway 

Toms  River 

Cinnaminson  Township 

Mount  Olive  Township  ...„ 

Chester  Township 

Beverty 

Saddle  Brook  Township 

Hamilton  Township 

Wharton  Borough 

Kingwood  Township 

Egg  Hartxx  Township 

Bayville 

Newark 

Dover  Township 

Evesham  Township 

OW  Bridge  Towrtship 

Shamong  Township 

Fair  Lawn 

Ftorence  Township 

East  BrunswKk  Township 

Gk>ucester  Township 

Minotola 

Glen  RkJge 

OkJ  Bridge  Township 

Plumstead  Township 

Mantua  Township  

Gibbstown 
Kingston 

Franklin  Township 
Plumstead  Township 
Morganville 
Wallington  Borough 
Jamesburg/S.  BmswcK 
Jackson  Township 
Jobstown 
Edison  Township 
Winslow  Township 
Mount  Holly 
Pemberton  Township 
Pitman 

Lodi 

FreehoW  Township 
Galkjway  Township 
Maywood/Rochelle  Park 
Franklin  Borough 
Wall  Township 

Monroe  Township 

Montclair/W  Orange 
Montgomery  Township 
Franklin  Township 
Pedricktown 
Miltville 
Jersey  City 
Boonton 

Plumstead  Township 
Warren  County 

Galkiway  Township  

Pleasantville  

Rockaway  Township 
Pleasant  Plains 
Edison  Township 

Ringwood  Borough 

Rockaway  Township 

Rockaway 

Rocky  Hill  Borough 

Fkxence 

Sayreville 

Cartstadt 


Notes 
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State 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

Nw 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NV 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 


Table  l.— General  i  uperfund  Section.  February  1994— Continued 


Site  name 


Sharkey  Landfill 

Shieldalloy  Corp  , 

South  Brunswick  Landfill  

South  Jersey  Clothing  Co „ 

Spencs  Farm 

Swope  Oil  &  Chemical  Co i 

Syncon  Resins ;.. 

Tatjernacle  Drum  Durrp 

U.S.  Radium  Corp 

Universal  Oil  Products  (Chemical  Division) 
Upper  Deerfietd  Township  Sanit.  Landfill  .... 

VentronA/elsicol : 

Vineland  Chemical  Co.,  Inc 

Vineland  State  School 

Waldick  Aerospace  Devices,  Inc 

White  Chemical  Corp  

Williams  Property  

Wilson  Farm  

Witco  Chemical  Corp.  (Oakland  Pit)  

Woodland  Route  532  Dump 

Woodland  Route  72  Dump 

AT  &  SF  (ClovJs)  

Cimarron  Mining  Corp 

Cleveland  Mill  

Homestake  Mining  Co _ 

Prewitt  Abandoned  Refinery  

South  Valley  _ 

United  Nuciear  Corp — _. 

Carson  River  Mercury  Site  „ „ 

Action  Anodizing,  Plating,  &  Polishing  

American  Thermostat  Co  „ 

Anchor  Chemicals  

Applied  Environmental  Services  

Batavia  Landfill  

BioClinical  Laboratories,  Inc 

Brewster  Well  FieW  

Byron  Barrel  &  Drum 

C  &  J  Disposal  Leasing  Co.  Dump 

Can-oll  &  Dubies  Sewage  Disposal 

Circuitron  Corp  

CtarenxxTt  Polychemical . 

Clothier  Disposal  .„. 

Colesville  Munk:ipal  Landfill _^ 

Conklin  Dumps 

Cortese  Landfill  

Endkx)tt  Village  Well  FieW „ 

FMC  Corp.  (Dublin  Road  Landfill)  ....„ _. 

Facet  Enterprises,  Inc  

Forest  Glen  Mobile  Home  Subdivision  ....... 

Fulton  Terminals 

GE  Moreau 

General  Motors  (Cerrtral  Foundry  Division) 

Genzale  Plating  Co  

Goldisc  Recordings,  Inc 

Havilarxj  Complex  

Hertel  Landfill  

Hooker  (102nd  Street) 

Hooker  (Hyde  Par^c) 

Hooker  (S  Area)  

Hooker  Chemk:al/Ruco  Polymer  Corp 

Hudson  River  PCBs  ._ „ 

Islip  Municipal  Sanitary  LarxJfill 

Johnstown  City  Landfill  „ 

Jones  Chemicals,  Inc 

Jones  Sanitation _ 

Katonah  Municipal  WeB 

Kenmark  Textile  Corp  

Kentucky  Avenue  Well  Field 

Li  Tungsten  Corp 

Liberty  Industrial  Firushing . 

Love  Canal  .. 

Ludlow  Sand  &  Gravel  ;... 
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City/county 

Parsippany/Troy  His 
Newfiekj  Borough 

South  Brunswick 

MInotola 

Plumstead  Township 
Pennsauken 
South  Kearny 

Tabernacle  Township 

Orange 

East  Rutherford 

Upper  Deerfield  Township 

Wood  Rkjge  Borough 
Vineland 

Vineland 

Wall  Township 

Newark 

Swainton 

Plumstead  Township 

Oakland  ._..... 

Woodland  Towr^hip 
Woodland  Township 
Clovis 

Carrizozo  '. 

Silver  City 

Milan 

Prewitt 

Altxjquerque  

Church  Rock 
LyorVChurchiU  Cnty 

Copiague  

South  Cairo 
Hicksville 

Glenwood  Landing 
Batavia 

Bohemia  

Putnam  County 
Byron 

Hamilton  _ 

Port  Jervis 
East  Farmingdale 
OkjBethpage 

Town  of  Granby „ „ 

Town  of  Colesvitle 

Conklin 

Village  of  Narrowsburg 

Village  of  ErxJKOtt 

Town  Of  Shelt>y 

Etmira 

Niagara  Falls . 

Fulton 

South  Glen  Falls 

Massena 

Franklin  Square 

Holbrook 

Town  of  Hyde  Park 

PlattekiH 

Niagara  Falls 

Niagara  Falls 

Niagara  Falls 

Hicksville 

Hudson  River 

Islip 

Town  of  Johnstown 

Caledonia 

Hyde  Park 

Town  of  Bedford 

Farmingdale  / 

Horseheads  ' 

Glen  Cove 

Famrungdale 

Niagara  Fatts 

Ciayville 


Notes 


C 

C 

C 

A 

0 
C 


S 
C 

0 

c 


state 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
1^ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Table  1.— General  Superfund  Section.  February  1994— Continued 


Site  name 


Malta  Rocket  Fuel  Area 

Marathon  Battery  Corp . 

Mattiace  Petrochemical  Co..  Irw  

Mercury  Refining,  Inc  

Nepera  Chemical  Co.,  Inc 

Niagara  County  Refuse 

Niagara  Mohawk  Power  Co  (Saratoga  Springs) 

North  Sea  Municipal  Landfill  „ 

Old  Bethpage  Landfill 

Clean  Well  Field 

Pasley  Solvents  &  Chemicals,  Inc 

Pollution  Abatement  Servk»s 

Port  Washington  Landfill „. 

Preferred  Plating  Corp  

Radium  Chemical  Co..  Inc  

Ramapo  Landfill  

Richardson  Hill  Road  Landfill/Pond 

Robintech,  IncTNational  Pipe  Co .. 

Rosen  Brothers  Scrap  Yard/Dump  ..* „ 

Rowe  Industries  Gnd  Water  Contamination 

SMS  Instruments,  Inc 

Sarney  Farm 

Sealand  Restoration,  Inc 

Skjney  Landfill  

Sinclair  Refinery 

Solvent  Savers  

Syosset  Landfill  

Tri-Cities  Ban^el  Co..  Inc 

Tronic  Plating  Co.,  Inc 

Vestal  Water  Supply  Well  1-1  

Vestal  Water  Supply  Well  4-2 

Volney  Munkiipal  Landfill 

Warwk:k  Landfill  

Wide  Beach  Development 

York  Oil  Co 

Allied  Cfiemk^  &  Ironton  Coke  

Alsco  AnacorxJa  

Arcanum  Iron  &  Metal „ 

Big  D  CampgrourKl 

Bowers  Landfill  

Buckeye  Reclamation 

Chem-Dyne 

Coshocton  Landfill 

E.H.  Schilling  Landfill  

Fields  Brook  

Fultz  Landfill  ...,. 

Industrial  Excesis  LandfiH 

Laskin/Poplar  Oil  Co 

Miami  County  Incinerator 

Nease  Chemical 

New  Lyme  Landfill 

Old  Mill  „ 

Ormet  Corp 

Powell  Road  Landfill 

Pr.itine,  Inc 

F.eilly  Tar  &  Chemcal  (Dover  Plant) 

HepuWic  Steel  Corp  Quany 

Sanitary  Landfill  Co  (Industrial  Waste) 

Skinner  Landfill  „ 

South  Point  Plant 

Summit  National 

TRW,  Inc  (Minerva  Plant) 

United  Scrap  Lead  Co.,  Inc 

Van  Dale  Junkyard 

Zanesville  Well  FieW  

Compass  Industries  (Avery  Drive)  

Double  Eagle  Refinery  Co 

Fourth  Street  Abandoned  Refinery 

Hardage/Criner 

Mosley  Road  Sanitary  Landfill 

Oklahoma  Refining  Co . 

SarKl  Springs  Petrochemical  Complex  


City/county 

Malta 

Cokj  Springs 

Glen  Cove 

Cotonie 

Maybrook 

WheatfiekJ 

Saratoga  Springs 

North  Sea 

Oyster  Bay 

Clean 
Hempstead 

Oswego  

Port  Washington 
Farmingdale 

New  York  City  

Ramapo 

Sklney  Center 

Town  of  Vestal 

Cortland 

Noyack/Sag  Harbor 

Deer  Park 

Amenia 

Lisbon 

Sklney 

Wellsville 

Lincklaen 

Oyster  Bay 

Port  Crane 

Farmingdale 

Vestal 

Vestal 

Town  of  Volney 

Warwick 

Brant  „ 

Moira 
Ironton 

Gnadenhutfen 
Darke  County 
Kingsville 

Circteville  

St.  Clairsville 

Hamilton  

Franklin  Township 

Hamilton  Township 

Ashtatiula 
Jackson  Township 
Uniontown 

Jefferson  Township  

Troy 
Salem 

New  Lyme  

Rock  Creek 

Hannibal 
Dayton 
Reading 
Dover 

Elyria 

Dayton 

West  Chester 

South  Point 

DeerflekJ  Township      , 

Minerva 

Troy 

Marietta 

Zariesville 

Tulsa „ 

Oklahoma  City 

Oklahoma  City 

Criner 

Oklahoma  City 

Cyril 

Sand  Springs 


Notes 


C 

C.  S 
C 
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UPERFUND  SECTION,  FEBRUARY  1 994— Continued 

state 

Site  name 

City/county 

Notes 

OK 
OK 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
FA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

Tar  Creek  (Ottawa  County) 

Ottawa  County 
Oklahoma  City 

Portland „ „ 

Portland 

Joseph  

Tenth  Street  Dump/Junkyard  ,„ 

Allied  Plating,  Inc 

C 

Goukj,  Inc  

Joseph  Forest  Products  ...„ 

c 

Martin-Marietta  Aluminum  Co  , 

Northwest  Pipe  &  Casing  Co 



The  Dalles 

Clackamas 

Albany 

The  Dalles 

CorvaUis 

Teledyne  Wah  Chang  

Union  Pacific  Railroad  Tie  Treatment 

United  Ctwome  Products,  Inc 

c 

A.I.W.  Frank/Mid-County  Mustang  

Exton 

Glen  Rock 

Scott  Township 

Ambler  

AMP,  Inc.  (Glen  Rock  Facility) 

Aladdin  Plating 

..., „.... 

Ambler  Astsestos  Piles  

Austin  Avenue  Radiation  Site 

— — ■ — 

C 

Delaware  County 

A 

Avco  Lycoming  (Williamsport  Division)  

Bally  GrourxJ  Water  Contamination 

Williamsport 

Bally  Borough 

Terry  Township 

Bridgewater  Township  * 

Denver 

Spring  Township 

Longswamp  Tovmship 

West  Cain  Township 

Bridgeton  Township 

Stroudsburg 

Shoemakersville 

Bruin  Borough  , , 

Pittston 

StroudstHjrg 

Foster  Township 

State  College  Borough 

Lower  Providence  Township 

Partner 

Upper  Merion  Township 

Hereford  Township 

Croydon 

Womian 

Antis/Logan  Twps 

Upper  Macungie  Township 

Douglassville 

Lock  Haven 

Dublin  Borough 

SpringettstMjry  Township 

Hometown 

Elizabetfitown 

Warminster 

East  Whiteland  Township 

Havertord 

Weisenberg  Township 

North  Whitehall  Township 

Hellertown 

Uooer  Merion  Townshio 

Bell  Landfill  „ 

Bendix  Flight  Systems  Division 

Berkley  Products  Co  Dump 



Berks  Landfill ., 

Berks  Sand  Pit  

Blosenski  Landfill 

Boarhead  Farms 

Brodhead  Creek 

Brown's  Battery  Breaking 

Bruin  Lagoon  



C 

Butler  Mine  Tunnel  

Butz  Landfill 

C  &  D  Recycling 

Centre  County  Kepone 

Commodore  Semiconductor  Group 

Craig  Farm  Drum 

Crater  Resources/Keystone  Coke/Alan  Wood 
Crossley  Farm  

Croydon  TCE 

CryoChem,  IrK  ;.... „ 

Delta  Ouames  &  DispVStotler  Landfill  

Domey  Road  Landfill 

Douglassville  Disposal  

Drake  Chemical 

Dutjfin  TCE  Site 

East  Mount  Zion  

Eastern  Diversified  Metals 

Elizabethtown  Landfill 

Fischer  &  Porter  Co 

Focte  Mineral  Co 

Havertown  PCP 

Hebelka  Auto  Salvage  Yard 

Heleva  Landfill 

Hellertown  Manufacturing  Co 

Henderson  Road 

c 

Hrank^  Landfill 

Buffak)  Township 
Straban  Township 
WiUiams  Township 
Maitland 
Union  Township 
KimN^rton  Roro4inh 

Hunterstown  Road 

Industrial  Lane 

Jacks  Creek/Sitkin  Smelting  and  Refinery  .... 

Keystone  Sanitation  Landfill 

Kimberton  Site 

c 

Lackawanna  Refuse 

OkJ  Forge  Borough 
Harrison  Township 
Girard  Township 
Valley  Township 
Malvern 

McAdoo  Borough 

Philadelphia 

Frackville 

Middletown 

Erie 

Lower  Windsor  Townstiip 

Eagleville 

Souderton 

Worcester 

Lindane  Dump  

Lord-Shope  Landfill  

MW  Manufacturing  

Malvern  TCE  

McAdoo  Associates 

Metal  Banks 

s 

Metropolitan  Mirror  and  Glass 

Mkldtetowwi  Air  FieW 

Mill  Creek  Dump 

Modem  SanitatkKi  Landfill 

Meyers  Landfill  

North  Penn— Area  1 

North  Penn — Area  12 
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State 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 


Table  1.— General  Superfuno  Section.  February  1994-Continued 


Site  name 


North  Penn — ^Area  2 „ 

Nortfi  Penrv— Area  5 , 

North  Penn— Area  6 „ 

North  Penn— Area  7 

Novak  Sanitary  Landfill  

OcckJental  Chemical  CorpVFirestone  Tire  .... 

Ohio  River  Parte 

Okj  City  of  Yortc  Landfill  ,. 

Osborne  Landfill  „. 

Palmerton  Zirw  Pile „ 

Paoli  Rail  Yard  . ..... 

PuWteker  Industries  Inc 

Raymark  

Recticon/Allied  Steel  Corp 

Resin  Disposal  

Revere  Chemical  Co 

River  Road  Landfill/Waste  Mngmnt.  Inc 

Rodale  Manufacturing  Co.,  Inc 

Route  940  Drum  Dump 

Saegertown  Industrial  Area „ 

Shriver's  Comer 

Stanley  Kessler 

Strastwrg  Landfill  „ 

Taylor  Borough  Dump  . . 

Tonolli  Corp 

Tysons  Dump ,.... 

Walsh  Landfill 

Westinghouse  Electronk:  (Sharon  Plant)  

Westinghouse  Elevator  Co.  Plant  

Whitmoyer  Laboratories  

William  Dick  Lagoons 

Yort(  County  Solid  Waste/Refuse  Landfill 

Barceloneta  Landfill 

Fibers  PutMic  Supply  Wells 

Frontera  Creek  

GE  Wiring  Devices 

Juncos  Landfill , 

RCA  Del  Caribe _ 

Upjohn  Facility „.. , 

Vega  Atta  Public  Supply  Wells 

Central  Landfill  

Davis  (GSR)  Landfill 

Davis  Liquid  Waste  

Landfill  &  Resource  Recovery,  Inc.  (L4RR) ... 

Peterson/Puritan.  Inc 

Picilto  Farm 

Rose  Hill  Regional  Landfill 

Stamina  MiHs,  Inc 

West  Kingston  Town  Dump/URI  Disposal  

Western  Sand  &  Gravel  

Beaunit  Corp.  (Circular  Knit  &  Dye) 

Cardawn,  Irw  

Elmore  Waste  Disposal 

Geiger  (C  4  M  Oil) 

Goklen  Strip  Septk:  Tank  Servk:e 

Helena  Chemcal  Co.  Landfill 

Independent  Nail  Co  

Kalama  Specialty  Chemkals 

Koppers  Co..  Inc.  (Ftorence  Plant) 

Leonard  Chemical  Co.,  Inc 

Lexington  County  Landfill  Area 

Medtey  Farm  Drum  Dump 

Palmetto  Recycling,  Inc 

Palmetto  Wood  Preserving 

Para-Chem  Southern,  Inc  .„ 

Rochester  Property  

Rock  Hill  Chemwal  Co  

SCRDI  Bluff  Road  „ „ 

SCRDI  Dixiana  

Sangamo  WestonTTwelve-Mile/Hartwell  PCB 

Townsend  Saw  Chain  Co  

Wamchem,  Inc „ 


City/county 


HatfiekJ 

Montgomery  Township 

Lansdale 

North  Wales 

South  Whitehall  Township 

Lower  Pottsgrove  Township 

Neville  Island 

Seven  Valleys 

Grove  City 

Palmerton 

PaoK 

Philadelphia 

Hatboro 

East  Coventry  Twp 

Jefferson  Borough 

Nockamixon  Township 

Hermitage 

Emmaus  Borough 

Pocono  Summit , 

Saegertown 
Straban  TownsNp 
King  of  Prussia 
Newlin  Township 

Taytor  Borough 

Nesquehoning 

Upper  Merion  Twp 

Honeybrook  Township 

Sharon 

Gettysburg 

Jackson  Township 

West  Cain  Township 

Hopewell  Township 

Fk>rida  Afuera 

Jobos 

Rio  Abajo 

Juana  Diaz 

Juncos 

Barceloneta 

Barcek>neta 

Vega  Alta 

Johnston 

Glocester 

Smithfield 

North  SmithfiekJ 

Lincoln/Cumberland 

Coventry  

South  Kingston 
North  SmithfiekJ 
South  Kingston 

Burrillville  

Fountain  Inn 

Fort  Lawn 

Greer 

Rantoules 

Simpsonville 

Fairfax 

Beaufort 

Beaufort 

Florence 

Rock  Hill 

Cayce 

Gaffney 

Columbia 

Dixiana 

Simpsonville 

Travelers  Rest 

Rock  Hill 

Columbia  „ 

Cayce  ....„ „. 

Pk^ens 
Pontiac 
Burton 


Notes 
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Table  1.— General 


5UPERFUND  Section,  February  1994— Continued 


State 


SD 
SD 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VT 
VT 
VT 
VT 
VT 
VT 
VT 


Site  name 


Whitewood  Creek  

Williams  Pipe  Line  Co.,  Disposal  Pit 

American  Creosote  Works,  (Jackson  Plant) 

Amnicola  Dump  

Arlington  Blending  &  Packaging 

Carrier  Air  Conditioning  C« „ 

Gallaway  Pits „ 

Lewisburg  Dump 

Mallory  Capacitor  Co  .» 

Murray-Ohio  Dump 

Noftti  Hollywood  Dump 

Velskx)!  Chemical  Corp  (Hardeman  County) 

Wrigley  Charcoal  Plarrt 

ALCOA  (Point  Comfort)/Lavaca  Bay 

Bailey  Waste  Disposal  

Bio-Ecology  Systems,  Inc  ...„ 

Brio  Refining,  Inc „ 

Crystal  Chemrcal  Co ; ..„, 

Crystal  City  Airport 

Dixie  Oil  Processors,  Inc 

French,  Ltd  

Geneva  Industries/Fuhrmann  Energy  

Highlands  Ackl  Pit  

Koppers  Co.  Inc  (Texarkana  Plant) 

Motco,  Inc 

North  Cavateade  Street 

Odessa  Chromium  #1   

Odessa  Chromium  «2  (Andrews  Highway)  .. 

Pesses  Chemical  Co 

Petro-Chemk^al  Systems,  (Turtle  Bayou) 

Sheridan  Disposal  Services 

Sikes  Disposal  Pits r.... 

Sol  Lynn/Industrial  Transformers  

South  Cavak:ade  Street 

Stewco,  Inc 

Texarkana  Wood  Preserving  Co 

Triangle  Chemnal  Co „ 

United  Creosoting  Co „... 

Midvale  Slag 

Morrticello  Radioactive  Contaminated  Prop  . 
Petrochem  Recycling  CorpVEkotek  Plant  .... 

Portland  Cement  (Kiln  Dust  2  &  3)  

Rose  Park  Sludge  Pit 

Sharon  Steel  Corp.  (Midvale  Tailings)  

Utah  Power  &  Light/American  Barrel  Co  

Wasatch  Chemical  Co.  (Lot  6) 

Al)ex  Corp  

Arrowhead  Associates/Scovill  Corp  

Atlantic  Wood  Industries,  Inc 

Avtex  Fibers,  Inc  „ 

Buckingham  County  Landfill 

C  4  R  Battery  Co.,  Inc  

Chlsman  Creek 

Culpeper  Wood  Preservers,  Inc 

Dixie  Caverns  County  Landfill 

First  Piedmont  Rock  Quarry  (Route  719)  .... 

Greenwood  Chemical  Co 

H  &  H  Inc.,  Burn  Pit 

LA.  Clarke  &  Son 

Rentokil,  Inc.  (VA  Wood  Preserving  Div) 

Rhinehart  Tire  Fire  Dump 

Saltville  Waste  Disposal  Ponds „ 

Saunders  Supply  Co  

Suffolk  City  Landfill 

U.S.  Titanium .".... 

BFI  Sanitary  Landfill  (Rockingham) 

Bennington  Munk:ipal  Sanitary  Landfill  

Burgess  Brothers  Landfill 

Darting  Hill  Dump 

OW  Springfield  Landfill  

Parker  Sanitary  Landfill 

Pine  Street  Canal 
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City/county 

Whitewood 

Sk>ux  Falls 
Jackson 

Chattanooga 

Arlington 

Collierville 

Gallaway 

Lewisburg 

Waynesboro 
Lawrenceburg 

Merfiphis 

Toone 
Wrigley 
Point  Comfort 
Bridge  City 

Grand  Prairie 

Friendswood 
Houston 

Crystal  City  

Friendswood 

Crosby 

Houston  

Highlands 

Texarkana 

La  Marque 

Houston 
Odessa 
Odessa 

Fort  Worth  , 

Liberty  County 

Hempstead 

Crosby 

Houston 

Houston 

Waskom 

Texarkana 

Bridge  City 

Conroe 
Mk^/ale 
Monticello 
Salt  Lake  City 
Salt  Lake  City 

Salt  Lake  City 

Midvale 
Salt  Lake  City 
Salt  Lake  City 
Portsmouth 
Montross 
Portsmouth 
Front  Royal 
Buckingham 

Chesterfield  County „ 

York  County 

Culpeper 

Salem 

Pittsylvania  County 

Newtown 

Farrington 

Spotsylvania  County 

Richmorx) 

Frederick  County 

Saltville 

Chuckatuck 

Suffolk 

Piney  River 
Rockingham   • 
Bennington 
Woodford 

LyrKJon 

SpringfiekJ 

Lyndon 

Buriington  


Notes 

c,s 
c 

c 

S 

' 

c 

c 

C 

c 

c 

s 

c 

c 

c 

c 

c,s 

....•• 

c 
c 

c 

c 

s 
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state 


VT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


Table  1.— General  Superfund  Section,  February  1994— Continued 


Site  name 


Tansitor  Electronk:s,  Inc , 

ALCOA  (Vancouver  Smelter)  .... 

American  Crossarm  &  Conduit  Co 

American  Lake  Gardens , 

Centraiia  Municipal  Landfill  

Colbert  Landfill 

Commencement  Bay,  Near  Shore/Tide  Flats  .. 
Conrimencement  Bay,  South  Tacoma  Channel 

FMC  Corp.  (Yakima  Pit)  

Frontier  Hard  Chrome,  IrK  

General  Electric  Co.  (Spokane  Shop) 

Greenacres  Landfill 

Harbor  Island  (Lead)  .,.., 

Hidden  Valley  Landfill  (Thun  Fiekl) , 

Kaiser  Alumimjm  Mead  Works ., 

Lakewood  Site , 

Mica  Landfill 

Midway  Landfill , 

Moses  Lake  Wellfiekl  Contaminatk>n , 

North  Market  Street 

NorthskJe  Landfill 

I^orthwest  Transfomner , 

Northwest  Transformer  (South  Hacfcness  St) .... 

OW  Inland  Pit 

Pacific  Car  &  Foundry  Co 

Pasco  Sanitary  Landfill 

Queen  City  Farms 

Seattle  Munnipal  Landfill  (Kent  HgNnds) 

Silver  Mountain  Mine 

Vancouver  Water  Station  *4  ContaminatK>n  .... 

Western  Processing  Co.,  Inc «. 

Wyckoff  Co7Eagle  Hartw 

Yakima  Plating  Co 

Algoma  Mimapat  Landfill  

Better  Brite  Plating  Chrome  &  Zinc  Shops  

City  Disposal  Corp.  Landfill 

Delavan  Municipal  Well  #4 

Eau  Claire  Municipal  Well  FieM 

Fadrowski  Drum  Disposal  

Hagen  Farm  „.... 

Hechimovich  Sanitary  Landfill 

Hunts  Disposal  Landfill ™ 

Janesville  Ash  Beds „ 

Janesville  OW  Landfill  . 

Kohler  Co.  Landfill 

Lauer  I  Sanitary  Landfill  

Lembergef  Landfill,  Inc 

Lemberger  Transport  &  Recycling 

Madison  Metropolitan  Sewerage  District 

Master  Disposal  Servk^e  Landfill 

MW-State  Disposal,  Inc.  Landfill 

Moss-American  (Kerr-McGee  Oil  Co.) 

Muskego  Sanitary  LarWfill  

N.W.  Mauthe  Co.,  Inc 

National  Presto  Iridustries.  Inc 

Northern  Engraving  Co 

Oconomowoc  Electroplating  Co.  Inc 

Omega  HMIs  North  Landfill 

Onalaska  Munnipal  Landfill  

Refuse  HWeaway  Landfill 

Sauk  County  Landfill 

Schmalz  Dump 

Scrap  Processing  Co.,  Inc „ 

Sheboygan  Hart>or  &  River „ 

Spickler  Landfill „ 

Stoughton  City  Landfill  „.. 

Tomah  Armory „ ..„.„ 

Tomah  Fairgrounds . 

Tomah  Municipal  Sanitary  Landfill 

Waste  Mgmt  ol  Wl  (BrookfieW  Sanit  LF) 

Wausau  Ground  Water  Contaminatton 

Wheetef  Pit 


City/county 

Bennington 

Vancouver 

Chehalis 

Tacoma 

Centraiia 

Colbert 

Pierce  County 

Tacoma 

Yakima 

Varwouver 
Spokane 
Spokarw  County 
Seattle 

Pierce  County 
Mead 

Lakewood 

Mna 
Kent 

Moses  Lake 
Spokane 

Everson 

Everson 

Spokane 

Renton 

Pasco 

Maple  Valley 

Kerrt 

Loomis  _ 

Vancouver 

Kent 

Bainbndge  Island 

Yakima 

Algoma 
DePere 
Dunn 
Delavan 

Eao  Oaire 

Franklin 

Stoughton 

WiRiamstown 

Caledonia 

Janesville 

Janesville 

Kohler 

Mertomonee  Falls 

Whiteiaw 

Franklin  Towr«hip 

Btooming  Grove 

BrookfieW 

Cleveland  Township 

Milwaukee 

Muskego 

Appleton  

Eau  Claire 

Sparta „ 

Ashippin 

Gemnantown 

Ortalaska 

MWdleton 

Excelsktr 

Harrison ^ 

Medford 

Sheboygan 

SperKer 

Stoughton 

Tomah 

Tomah 

Tomah 

BrookfieW 

Wausau 

La  Prairie  Township  ...„ 


Notes 


Table  1.— General  Slperfund  Section,  February  1994— Continued 


State 


wv 
wv 
wv 
wv 
wv 

WY 
WY 


Site  name 


Fike  Chemical,  Inc , 

Follanst)ee  Site , 

Leetown  Pesticide  

Ordnance  Works  Disposal  Areas 

West  Virginia  Ordnance  

Baxter/Union  Pacific  Tie  Treating 

Mystery  Bridge  Rd/U.S.  Highway  20 


Notes: 

A>Based  on  issuance  of  health  advisory  by  Agency  forfToxic 

C«Ccmpletion  Category. 

S>State  top  priority  (included  among  the  100  top  priori 


State 


AK 

AK 

AK 

AK 

AL 

AL 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CT 

DE 

FL 

FL 

FL 

FL 

GA 

GA 

GU 

HI 

HI 

lA 

ID 

ID 

IL 

IL 

IL 

IL 

KS 

LA 

MA 

MA 


Table  2.— Fede  ral  Facilities  Section,  February  1994 


Site  name 


Eielson  Air  Force  Base 

Elmendorf  Air  Force  Base 

Fort  Wainwright  

Standard  Steel  &  Metals  Salvage  Yard  (USDOf) 

Alabama  Army  Ammunition  Plant  

Anniston  Army  Depot  (SE  Industrial  Area)  .... 

Luke  Air  Force  Base 

Williams  Air  Force  Base 

Yuma  Marine  Corps  Air  Station  

Barstow  Marine  Corps  Logistics  Base 

Camp  Pendleton  Marine  Corps  Base 

Castle  Air  Force  Base 

Edwards  Air  Force  Base  

El  Toro  Marine  Corps  Air  Station 

FortOrd 

George  Air  Force  Base  

Jet  Propulsion  Laboratory  (NASA) 

Lawrence  Livermore  Laboratory  (Site  300) .... 
Lawrence  Livermore  Laboratory  (USDOE)  .... 

March  Air  Force  Base  

Mather  Air  Force  Base  

McClellan  Air  Force  Base  (GW  Contam) 

Moffett  Naval  Air  Station 

Norton  Air  Force  Base 

Riverbank  Army  Ammunition  Plant  

Sacramento  Army  Depot 

Sharpe  Army  Depot 

Tracy  Defense  Depot  

Travis  Air  Force  Base 

Treasure  Island  Naval  Station-Hun  Pt  An 

Air  Force  Plant  PJKS  

Rocky  Flats  Plant  (USDOE) 

Rocky  Mountain  Arsenal 

New  London  Submarine  Base 

Dover  Air  Force  Base 

Cecil  Field  Naval  Air  Station  

Homestead  Air  Force  Base 

Jacksonville  Naval  Air  Station ;..., 

Pensacola  Naval  Air  Station 

Marine  Corps  Logistics  Base  ..„ 

Robins  Air  Force  Base  (Lf#4/Sludge  Lagoon) 

Andersen  Air  Force  Base 

Pearl  Harbor  Naval  Complex  

Schofiekj  Barracks  

Iowa  Army  Ammunition  Plant 

Idaho  National  Engineering  Lab  (USDOE)  ..... 

Mountain  Home  Air  Force  Base 

Joliet  Army  Ammunition  Plant  (LAP  Area)  

Joliet  Army  Ammunition  Plant  (Mfg  Area) , 

Sangamo  Electric/Crab  Orchard  NWR  (USDOl] 

Savanna  Army  Depot  Activity 

Fort  Riley  

Louisiana  Army  Ammunition  Plant 

Fort  Devens '. 

Fort  Devens-Sudbury  Training  Annex 


City/county 


Nitro 
Follansbee 

Leetown 

Morgantown 
Point  Pleasant 
Laramie 
Evansville  


Notes 


Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  >28.50). 
sites  regardless  of  score). 


City/county 


Fairtjanks  N  Star  Borough. 

Greater  Anchorage  Borough. 

Fairtjanks  N  Star  Borough. 

Anchorage. 

Chlklersburg. 

Anniston. 

Glendale. 

Chandler. 

Yuma. 

Barstow. 

San  Diego  County. 

Merced. 

Kem  County. 

El  Toro. 

Marina. 

Vk^torville. 

Pasadena. 

Liverrrrore. 

Livermore. 

Riverside. 

Sacramento. 

Sacramento. 

Sunnyvale. 

San  Bernardino. 

Riverbank. 

Sacramento. 

Lathrop. 

Tracy. 

Solano  County. 

San  Francisco. 

Waterton. 

Golden. 

Adams  County. 

New  London. 

Dover. 

Jacksonville. 

Homestead. 

Jacksonville. 

Pensacola. 

Albany. 

Houston  County. 

Yigo. 

Pearl  Hartxjr. 

Oahu. 

Middletown. 

Idaho  Falls. 

Mountain  Home. 

Joliet. 

Joliet. 

Carterville. 

Savanna. 

Junction  City. 

Doyline. 

Fort  Devens. 

Middlesex  County. 


Notes 
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State 


MA 

MO 

MD 

ME 

ME 

MN 

MN 

MO 

MO 

MO 

NC 

NE 

NH 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NY 

NY 

NY 

NY 

OH 

OH 

OH 

OK 

OR 

PA 

PA 

PA 

PA 

PR 

Rl 

Rl 

SC 

SD 

TN 

TN 

TN 

TX 

TX 

TX 

UT 

UT 

UT 

UT 

VA 

VA 

VA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


Table  2.— Federal  Faciuties  Section.  February  1994— Continued 


Site  name 


Otis  Air  National  Guard  /Camp  Edwards  

Aberdeen  Proving  Ground  (Edgewood  Area)  ... 
Aberdeen  Proving  Ground  (Mchaelsvilte  LF)  ... 

Brunswk:k  Naval  Air  Statkm _ 

Loring  Air  Force  Base 

Naval  Industrial  Reserve  Ordnance  Plant 

Twin  Cities  Air  Force  Base  (SAR  Landfill) 

Lake  City  Army  Ammu.  Plant  (NW  Lagoon)  

WeWon  Spring  Former  Army  Ordnance  Works 

Weldon  Spring  Quarry/Plant/Pitts  (USDOE)  

Camp  Lejeune  Military  Resen/ation  

Comhusker  Army  Ammunition  Plant 

Pease  Air  Force  Base 

Federal  Aviatkjn  Admin.  Tech.  Center 

Fort  Dix  (Landfill  Site) 

Naval  Air  Engineering  Center 

Naval  Weapons  Station  Earle  (Site  A) 

Pcatinny  Arsenal 

W.R.  Grace/Wayne  Interim  Storage  (USDOE)  . 

Cal  West  Metals  (USSBA)  

Lee  Acres  Landfill  (USDOl) 

Brookhaven  National  Latx>ratory  (USDOE)  

Griffiss  Air  Force  Base 

PlattstHjrgh  Air  Force  Base 

Seneca  Army  Depot 

Feed  Materials  Production  Center  (USDOE)  .... 

Mound  Plant  (USDOE)  

Wrtght-Patterson  Air  Force  Base  

Tinker  Air  Force  (Soklier  Cr/Bldg  300) 

Umatilla  Army  Depot  (Lagoons) 

Letterkenny  Army  Depot  (PDO  Area)  

Letterkenny  Army  Depot  (SE  Area)  

Naval  Air  Devekjpment  Center  (8  Areas)  

Tobyhanna  Army  Depot  

Naval  Security  Group  Activity 

Davisville  Naval  Constmction  Batt  Cent  

Newport  Naval  Education/Training  Center 

Savannah  River  Srte  (USDOE)  

Ellsworth  Air  Force  Base 

Memphis  Defense  Depot 

Milan  Army  Ammuniton  Plant 

Oak  Ridge  Resen/ation  (USDOE) 

Air  Force  Plant  #4  (General  Dynamtes)  

Lone  Star  Army  Ammunition  Plant 

Lor>ghom  Army  Ammunition  Plant  

Hill  Air  Force  Base 

Monticello  Mill  Tailings  (USDOE) „. 

Ogden  Defense  Depot  „ 

Tooele  Army  Depot  (North  Area)  „ 

Defense  General  Supply  Center 

Naval  Surface  Warfare — Dahlgren 

Naval  Weapons  Statk)r)— Yorktown 

Bangor  Naval  Submarine  Base ^ ..„, 

Bangor  Ordnance  Disposal  „ ...., 

Bonneville  Power  Admin  Ross  (USDOE) 

FairchikJ  Air  Force  Base  (4  Waste  Areas) 

Fort  Lewis  (Landfill  r»to.  5) 

Fort  Lewis  Logistkis  Center 

Hamilton  Island  Landfill(USA/COE)  


City/county 


Notes 


Falnxxjth. 

Edgewood. 

Aberdeen. 

Brurtswk:k. 

Limestone. 

Fridley. 

Minneapolis. 

IrKtependence. 

SL  Charles  County. 

St.  Charles  County. 

Onstow  County. 

Hall  County. 

Portsmouth/Newington. 

Atlantk:  County. 

Pemtjerton  Township. 

Lakehurst. 

Colts  Neck. 

Rockaway  Township. 

Wayne  Township. 

Lemitar. 

Farmington. 

Upton. 

Rome. 

Pittsburgh. 

Romulus. 

Femald. 

Miamisburg. 

Dayton. 

Oklahoma  City. 

Hermiston. 

Franklin  County. 

Ctiamlierstxjrg. 

Warminster  Township. 

Tobyhanr«. 

Sabana  Seca. 

North  Kingston. 

Newport. 

Aiken. 

Rapid  City. 

Memphis. 

Milan. 

Oak  Rkjge. 

Fort  Worth. 

Texarkana. 

Kamack. 

Ogden. 

Monticelk). 

Ogden. 

Tooele. 

ChesterfieW  County. 

Dahlgren. 

Yorktown. 

Silverdale. 

Bremerton. 

Vancouver. 

Spokane  County. 

Tacoma. 

Tillicum. 

North  Borvieville. 
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Table  2.— Federal 


state 


WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 


Site  name 


Hanford  100-Area  (USDOE) 

Hanfcd  1100-Area  (USDOE) 

Hanford  200-Area  (USDOE) 

Hanford  300-Area  (USDOE) 

McChord  Air  Force  Base  (Wash  Rack/Treat) 
Naval  Air  Station.  Whidbey  Is  (Seaplane) .... 

Naval  Air  Station,  Whidbey  Island  (Ault) 

Naval  Undersea  Warfare  Station  (4  Areas)  . 
F.E.  Warren  Air  Force  Base 


Notes: 

AsBased  on  issuance  of  health  advisory  by  Agency 

C«Completion  Category.  S=State  top  prionty  (included 


IFR  Doc  94-3880  Filed  2-17-94;  2:22  pm) 
BILLMQ  COOE  6540-SO-P 


jr  Toxic  Substances  and  Disease  Registry  (if  scored,  HRS  score  r^eed  notbe  >28.50> 
among.the  100  top  priority  sites  regardless  of  score). 


■ACiuTiES  Section,  February  1994— Continued 


City/county 


Benton  County. 
Benton  County. 
Benton  County. 
Benton  County. 
Tacoma. 
Whidbey  Island. 
Whidbey  Island. 
Keyport. 
Cheyenne. 


Notes 


p        _  Wednesday 

-^         s  February  23,  1994 


r    3 


^  Rule 


Part  Vil 

Department  of 
Transportation 

Federal  Highway  Administration 

49  CFR  Part  390,  et  al. 

Private  Motor  Carriers  of  Passengers; 


8748     Federal  Register  /  Vol.  59.  No.  36  / 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  390, 391, 393, 395.  and 
396 

[FHWA  Docket  No.  MC-88-15) 

RIN  2125-AB62 

Private  Motor  Carriers  of  Passengers 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  In  accordance  with  changes  in 
the  definitions  of  interstate  commerce 
and  commercial  motor  vehicle 
contained  in  the  Motor  Carrier  Act  of 
1984.  the  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  make  private 
motor  carriers  of  passengers  involved  in 
interstate  transportation  subject  to  them 
with  certain  exceptions.  Implementation 
of  the  final  rule  is  being  delayed  to 
allow  the  new  class  of  regulatees  an 
opportunity  to  comment  on  the  type  and 
scope  of  educational  and  technical 
assistance  necessary  and  to  provide 
ample  time  to  come  into  compliance 
with  the  FMCSRs. 
DATES:  This  regulation  is  effective 
January  1, 1995;  comments  must  be 
received  on  or  before  October  1, 1994. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10.  room  4232.  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8  30  a.m.  to  3:30  p.m.,  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed  stamped  postcard  or 
envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
F.  Daniel  Hartman.  Office  of  Motor 
Carrier  Standards.  (202)  366-4009,  or 
Mrs.  Allison  Smith.  Office  of  the  Chief 
Counsel.  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

Since  1935,  the  Federal  government 
has  been  regulating,  for  safety  purposes. 


interstj  le 

for-hir< 

passen 

proper^ 

Motor 

554, 9e 

et.  seq. 

jurisdi 

motor 


t) 


and  (3) 

with 

commetcial 

Conf  -e: 
comme  rcial 
section|204 
2503) 
towed 
interst^e 
passen 
vehiclejhas 
of  10.0 
vehicle 
more 
or  (c)  s4ch 
transpc  rtat 


sane 


and; 


thes 
traffic 
States 
State 
(inclu 
States) 
State 

outside  of 
anyone 
operate  d 
in  intei  state 
to  regu  ation 
Transp  )rt 


transportation  performed  by 
carriers  of  property  and 
;ers  and  private  carriers  of 

Prior  to  the  passage  of  the 
^ier  Act  of  1984  (Pub.  L.  98- 
Stat.  2832.  49  U.S.C.  app.  2501 
,  the  Federal  government's 
idtion  did  not  extend  to  private 
<  arriers  of  passengers  (PMCPs). 
With  the  enactment  of  the  Motor 
Carrier  Safety  Act  of  1984.  Congress 
define(  the  FHWA's  jurisdiction  on  the 
basis  o  vehicles  operating  in  interstate 
comme  rce.  The  stated  purposes  of  the 
1984  A  :t  were  to  (1)  promote  the  safe 
operati  m  of  commercial  motor  vehicles: 
(2)  min  mize  dangers  to  the  health  of 
operate  rs  of  commercial  motor  vehicles; 
assure  increased  compliance 
traffic  laws  and  with  the 

motor  vehicle  safety  rules, 
ss  expanded  the  definition  of 
■  motor  vehicle  (CMV)  in 
of  that  Act  (49  U.S.C.  app. 
include  any  self-propelled  or 
ehicle  used  on  highways  in 

commerce  to  transport 
,ers  or  property  if  (a)  such 

a  gross  vehicle  weight  rating 
1  or  more  pounds;  (b)  such 
is  designed  to  transport  16  or 
p  issengers.  including  the  driver: 
vehicle  is  used  in  the 
ion  of  hazardous  materials 
which  ;  equire  a  placard. 
Interftate  commerce  was  defined  in 
section  of  the  Act  as  "trade, 
)r  transportation  in  the  United 
\  fhich  is  between  a  place  in  a 
"  a  place  outside  of  such  State 
g  a  place  outside  of  the  United 
3r  is  between  two  places  in  a 
tqrough  another  State  or  a  place 
"  the  United  States."  Therefore, 
operating  or  causing  to  be 
'  vehicles  as  defined  in  the  Act 
commerce  became  subject 
by  the  Secretary  of 
:ation. 

Curren  Regulations 

The   "MCSRs  are  contained  in  title  49. 
Code  0  Federal  Regulations,  parts  350 
througi  399.  These  regulations  set 
minimi  m  safety  standards  for  motor 
carriers ,  vehicles  and  drivers  involved 
in  intei  state  commerce.  The  areas 
covere<  include  driver  qualification, 
licensii  g.  hours  of  driving  and  on  duty 
time,  v  ihicle  safety  equipment, 
operati  ig  condition,  inspection  and 
maintei  lance.  Consistent  with  the  pre- 
1984  a\  thority.  PMCPs  are  currently 
exempi  from  the  FMCSRs  (parts  390- 
399)  pi  rsuant  to  49  CFR  390.3(f)(6). 

The  ( :onimercial  Motor  Vehicle  Safety 
Act  of :  986  (CMVSA)(Title  XH.  Pub.  L. 
99-570  49  U.S.C  app.  2701-2718) 
establi!  led  requirements  for  testing  and 


licensing  of  all  drivers  of  commercial 
motor  vehicles  as  defined  in  that  Act. 
Under  the  implementing  regulations  in 
49  CFR  part  383.  all  drivers  subject  to 
that  part  must  successfully  complete  a 
knowledge  test  and  skills  examination, 
as  applicable,  both  of  which  are 
administered  by  the  driver's  State  of 
residence.  The  State  then  issues  a 
Commercial  Driver's  License  (CDL). 
which  is  the  only  license  that  may  be 
possessed  by  an  operator  of  a 
commercial  motor  vehicle.  The 
operative  definitions  in  the  CMVSA  of 
1986  extend  jurisdiction  to  any  driver  of 
a  defined  vehicle,  whether  in  interstate 
or  intrastate  commerce,  and  whether  or 
not  otherwise  subject  to  DOT 
jurisdiction.  The  current  rulemaking 
does  not  alter  the  provisions  of  Part  383 
for  any  CMV  driver,  nor  does  it  affect 
other  regulatory  exemptions,  e.g..  the 
transportation  of  school  children  and 
government  operations. 

The  FHWA  issued  a  Notice  of 
Interpretation  (58  FR  27328,  May  7. 
1993)  to  clarify  its  policy  relating  to  for- 
hire  transportation  of  passengers.  That 
notice  clarifies  the  FHWA's  policy  that 
businesses  operating  passenger-carrying 
commercial  motor  vehicles  in  interstate 
commerce,  and  receiving  direct  or 
indirect  compensation  for  their 
transportation  services,  are  for-hire 
motor  carriers  subject  to  the  minimum 
levels  of  financial  responsibility 
requirements.  If  the  passenger-carrying 
capacity  of  the  vehicle  is  16  or  more, 
including  the  driver,  they  are  also 
subject  to  the  remainder  of  the  FMCSRs. 

Rulemaldng  History 

In  1985,  the  FHWA  issued  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  (50  FR 
2998,  Docket  No.  MC-114)  to  obtain 
comments  on  the  merits  of  regulating 
PMCPs.  Recognizing  the  wide  diversity 
of  operating  practices,  the  FHWA 
(shortly  after  the  1984  Act)  contracted 
for  a  study  to  gain  greater  insight  into 
the  operating  practices  of  these  carriers. 
(ASW  Associates,  Silver  Spring.  Md.. 
June  10, 1987.)  Although  there  is  little 
definitive  accident  data,  the  study 
concluded  that  highway  safety  would  be 
enhanced  by  regulating  PMCPs.  After 
comments  to  the  ANPRM  were  received 
and  analyzed,  the  FHWA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  on 
February  17, 1989  (MC-88-t5), 
proposing  to  assert  jurisdiction  over 
these  carriers  with  respect  to  certain 
requirements  of  the  FMCSRs  (see  54  FR 
7362). 

In  the  NPRM,  the  FHWA 
acknowledged  that  all  buses  should  be 
in  safe  operating  condition  and  driven 
by  qualified  drivers.  However,  it  would 
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be  overly  burdensome  and 
counterproductive  to  attempt  to  require 
every  entity  transporting  people  by  bus, 
regardless  of  purpose,  to  comply  with 
the  whole  range  of  regulations, 
including  recordkeeping  requirements. 

In  the  NPRM,  the  FHWA  divided 
PMCPs  into  two  groups  based  on  the 
relationship  of  the  driver  to  the  motor 
carrier.  Group  I  consisted  of  all 
employees  hired  to  perform  primarily  as 
drivers.  Group  II  consisted  of  volunteer 
drivers  (who  may  also  be  employees) 
who  received  little  or  no  remuneration 
for  their  driving  and  drove  for  less  than 
10  percent  of  their  work  time.  The 
division  of  the  two  groups  was  intended 
to  recognize  the  distinction  between 
business  and  nonbusiness  operations. 

Under  the  proposal  advanced  in  the 
NTRM,  Group  I  would  have  been  treated 
the  same  as  for-hire  motor  carriers  of 
passengers  and  would  have  been  subject 
to  all  of  the  FMCSRs.  Group  n  would 
have  been  subject  to  CDL  and  the 
vehicle  and  maintenance  requirements, 
but  would  not  have  been  required  to 
keep  driver  qualification  files. 

Tne  FHWA  was  also  aware  that  some 
buses  currently  in  use  may  not  have 
been  subject  to  the  National  Highway 
Traffic  Safety  Administration's 
(NHTSA)  fuel  system  requirements  at 
the  time  of  manufacture.  The  NPRM 
proposed  to  "grandfather"  this 
equipment  and,  therefore,  would  not 
require  retrofitting  of  the  fuel  systems  if 
the  vehicle  has  been  maintained  and 
meets  the  original  manufacturer's 
standards. 

Discussion  of  Comments  to  the  Docket 

The  FHWA  received  28  comments  to 
this  docket:  14  from  organizations  and 
groups  potentially  affected  by  the 
rulemaking,  5  from  national 
associations,  3  from  for-hire  bus 
companies,  2  from  State  enforcement 
agencies,  1  from  a  Federal  advisory 
board.  1  from  a  union,  and  2  from 
individuals.  Only  three  commenters,    ' 
two  of  which  were  churches,  opposed 
the  rule  as  an  unnecessary  regulatory 
burden. 

The  American  Bus  Association  (ABA) 
supported  the  NPRM,  expressing  the 
opinion  that  PMCPs  are  less  safe  than 
for-hire  carriers  because  they  operate 
older,  inferior  equipment,  with  less 
experienced  drivers,  and  in  its  opinion, 
are  involved  in  a  disproportionate 
number  of  fotal  accidents.  The  ABA  also 
stated  that  these  drivers  should  be 
subject  to  the  same  driver  qualification 
and  hours  of  service  requirements, 
including  recordkeeping,  because  they 
are  usually  less  experienced  and 
qualified.  The  ABA  raised  Questions 
about  the  enforceability  of  tne  definition 


in  the  NPRM  for  limited  PMCPs. 
specifically  the  10  percent  driving  time 
factor.  It  felt  these  carriers  would  reduce 
driving  time  below  10  percent  to  avoid 
the  paperwork  requirements.  TTie  ABA 
also  recommended  that  all  PMCPs  get  a 
U.S.  DOT  number  to  facilitate 
enforcement. 

The  United  Bus  Owners  of  America 
and  the  National  School  Transportation 
Association  supported  the  rule, 
maintaining  that  anyone  transporting 
passengers  should  comply  fully  with  the 
FMCSRs.  including  recordkeeping,  in 
the  interest  of  safety  for  the  passengers 
on  board  a  vehicle  and  the  motoring 
public  at  large.  The  International 
Brotherhood  of  Teamsters  supported  the 
rule  and  favored  the  division  of  PMCPs . 
into  groups  for  the  purpose  of 
paperwork  burden  relief 

"Those  commenters  opposed  to  the 
NPRM  were  concerned  that  the  rule 
placed  an  unnecessary  burden  on 
churches,  with  little  accident  or  safety 
data  to  support  the  rule.  They 
contended  that  many  churches  will 
terminate  interstate  travel  rather  than 
attempt  to  comply  with  the 
requirements. 

Two  States  wrote  to  the  docket — one 
supporting  and  one  opposing  the 
proposal.  The  Transportation  Cabinet  of 
the  Commonwealth  of  Kentucky 
supported  the  rule.  The  Cabinet 
believed  that  school  bus  operations  also 
should  be  subject  to  the  FMCSRs,  but 
did  not  provide  data  to  support  its 
position.  The  Department  of  Motor 
Vehicles  in  North  Carolina  opposed  the 
rule  as  an  unnecessary  burden,  claiming 
private  buses  are  usually  not  used  in 
commerce.  The  Department  instead 
recommended  that  FHWA  staff  focus  on 
truck  safety  problems. 

FHWA 's  Response 

In  consideration  of  the  comments  to 
the  NPRM,  the  FHWA  concluded  that 
the  use  of  volunteer  driver  status, 
coupled  with  the  10  percent  driving 
factor,  would  not  be  a  workable 
criterion  for  separation  of  the  two 
groups  because  of  the  uncertainty  in 
defining  "volunteer  status"  and 
measuring  the  10  percent  driving  time 
factor.  Instead,  the  FHWA  will  l»se  its 
distinction  on  whether  the  motor  carrier 
is  providing  the  transportation  of 
passengers  in  furtherance  of  a 
commercial  purpose  other  than 
transportation. 

Those  PMCPs  involved  in  a  business 
activity  which  provides  transportation, 
in  the  furtherance  of  a  commercial 
purpose  other  than  for-hire 
transportation,  will  be  subject  to  all  of 
the  FMCSRs.  including  recordkeeping. 
Those  PMCPs  engaged  in  nonbusiness 


activities,  but  providing  transportation 
of  some  kind,  must  have  safe  drivers 
and  vehicles  and  will  be  subject  to 
many  of  the  FMCSRs.  These  PMCPs  will 
not  be  required  to  comply  with  the 
current  recordkeeping  requirements. 
The  FHWA  also  agrees  vdih.  and  has 
incorporated  into  the  final  rule, 
comments  that  all  PMCPs  should  obtain 
a  U.S.  DOT  number,  which  should 
facilitate  the  proper  collection  of 
accurate  roadside  inspection  and 
enforcement  information.  The 
"grandfather"  provision  for  fuel  system 
requirements,  as  proposed  in  the  NPRM, 
also  has  been  retained. 

Although  interstate  commerce  is 
historically  defined  to  include  trade, 
traffic,  or  transportation  across  State 
boundaries  and  is  not  limited  to 
business  entities  in  profit-making 
ventures,  the  FHWA  believes  most 
churches  will  fall  within  the  defmition 
of  nonbusiness  PMCPs.  As  such,  these 
carriers  will  not  be  subject  to  the  current 
recordkeeping  requirements.  Under  this 
final  rule,  once  a  driver  obtains  a  CDL. 
no  additional  files,  such  as  driver 
qualification  records  including  the 
medical  examination  certificate,  or 
drivers'  record  of  duty  status,  are 
required  to  be  maintained. 

Requirements  of  the  Final  Rule 

The  final  rule  is  very  similar  to  the 
NPRM  except  that  (1)  the  definition  of 
PMCP  has  tneen  consolidated  with  the 
definition  of  private  motor  carrier  of 
property.  (2)  the  definitions  of 
"nonbusiness  PMCPs"  and  "business 
PMCPs"  have  been  added.  (3) 
nonbusiness  PMCPs  will  he  exempt 
from  subpart  H  of  part  391  and  all 
current  recordkeeping  requirements.  (4) 
PMCPs  will  not  be  subject  to  the  road 
and  written  test  requirements  of  f)art 
391,  and  (5)  all  passenger  carriers  will 
be  required  to  obtain  a  US  DOT  number 
to  identify  their  buses  for  enforcement 
by  Federal  and  State  officials. 

Many  operations  which  are  classified 
as  PMCPs  are  companies  that  transport 
their  workers  to  and  from  job  sites. 
PMCPs  also  include  nonbusiness-type 
organizations,  including  scout,  churoh 
and  civic  groups,  that  characteristically 
use  volunteers  to  transport  members  by 
bus  and  chaise  no  fee,  or  only  a  oominal 
fee  to  cover  expenses  of  the 
transportation  service  provided. 

Definitions 

Business  PMCPs 

A  business  PMCPs  is -defined  as  any 
entity  involved  in  the  interstate 
transportation  of  passengers:  the 
transportation  provided  is  in  the 
furtherance  of  the  entity's  commercial 
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purpose,  which  is  not  for-hire 
transportation;  and  the  transportation  is 
not  available  to  the  general  public.  The 
FHVVA  believes  that  any  business  entity 
transporting  people  should  meet  the 
same  minimum  safety  requirements  as 
those  businesses  involved  in  the  private 
transportation  of  property.  Therefore, 
these  carriers  must  comply  with  the 
entire  body  of  the  FMCSRs,  including 
recordkeeping.  These  carriers  need  not 
comply  with  the  road  and  written  test 
requirements  of  part  391,  since  these 
requirements  are  essentially  met  by 
acquiring  a  ODL  with  proper  bus 
endorsements.  In  addition,  these 
carriers  need  not  comply  with  the  fuel 
system  requirements  of  §  393.67. 
provided  the  carrier's  commercial  motor 
vehicle  fuel  systems  have  been 
maintained  and  meet  the  original 
manufacturer's  standards. 

Nonbusiness  PMCPs 

A  nonbusiness  PMCPs  is  any  entity 
involved  in  the  interstate  transportation 
of  passengers,  other  than  for-hire,  and 
does  not  meet  the  definition  of  a 
business  PMCPs.  These  carriers  will  be 
subject  to  parts  383,  385  (requiring  a 
Motor  Carrier  Identification  Report), 
390,  391  (excluding  subpart  H  and 
recordkeeping  requirements),  392,  393 
(excluding  fuel  systems  that  have  been 
maintained  and  meet  the  original 
manufacturer's  standards),  395 
(excluding  the  recordkeeping 
requirements),  and  396  (excluding  the 
recordkeeping  requirements).  Churches, 
civic  associations,  scouts,  and  other 
charitable  institutions  that  may 
purchase  or  lease  buses  for  sponsored 
activities  are  included  in  this  category. 

The  special  treatment  a^orded 
nonbusiness  carriers  is  not  to  relieve 
churches  or  civic  associations  from 
compliance  with  any  of  the  safety 
regulations  when  these  carriers  arrange 
tours  for  the  public  at  large  and  charge 
a  fee  with  the  intent  to  make  a  profit. 
In  this  instance,  nonbusiness  carriers 
are  in  fact  performing  transportation 
services  as  for-hire  carriers.  When 
engaged  in  chartering  operations,  the 
transportation  service  is  the  primary 
activity  of  the  organization  and  such 
charter  service  is  not  incidental  to  the 
non-transportation  purposes  of  the 
organization.  Such  activities  are  and 
will  continue  to  be  treated  as  for-hire 
transportation  of  passengers,  subject  to 
all  the  FMCSRs. 

Driver  and  Carrier  Requirements 

Business  PMCPs 

These  carriers  must  meet  all  of  the 
driver  recordkeeping  requirements  in 
part  391,  except  for  the  road  and  written 


tes  t  requirements,  which  are  essentially 
m<  t  by  acquiring  a  CDL  with  proper  bus 
en  lorsements.  This  recordkeeping 
re<  uirement  includes  maintaining  all 
da  :uments  required  in  a  driver 
qu  ilification  file  and  drug  testing 
do  :umentation.  These  carriers  must  also 
CO  n ply  with  the  recordkeeping 
rei  uirements  in  part  395  regarding 
dr  vers'  records  of  duty  status. 

Consistent  with  past  FHVVA  practice, 
a  c  ne-time  exemption  for  currently 
en  ployed  drivers  is  provided  in  this 
ru  emaking.  The  recordkeeping 
re<  uirements.  including  application  for 
en  ployment  (§  391.21).  investigation 
an  1  inquiries  (§  391.23),  and 
no  ifications  of  previous  employment 
(§  183.35),  will  not  apply  to  those 
dr  vers  regularly  employed  by  a  motor 
ca  rier  prior  to  July  1. 1994  and  for  as 
loi  g  as  the  person  continues  to>be 
rej  ularly  employed  as  a  driver  for  that 
m<  tor  carrier. 

Nc  nbusiness  PMCPs 

Nonbusiness  PMCPs  must  comply 
wi  h  the  driving  and  on-duty  hours 
lir  litation  contained  in  part  395.  The 
coi  ts  associated  with  requiring  record 
ret  ^ntion  by  these  motor  carriers,  who 
op  ;rate  sporadically,  would  outweigh 
th(  benefits  and.  accordingly,  the 
Fh  \VA  will  not  impose  the 
re<  ordkeeping  requirements  of  part  395 
on  these  carriers.  It  is  recognized  that 
SOI  ne  individuals  who  volunteer  to 
dr;  ve  for  their  church  or  civic 
or]  anization  may  also  drive  for  other 
m<  tor  carriers  and  in  that  capacity  are 
re<  uired  to  maintain  a  record  of  duty 
stc  tus  (driver  logs).  All  on-duty  and 
dr  ving  time,  performed  in  a  volunteer 
ca  tacity  by  an  individual  who  is 
otl  erwise  regularly  employed  as  a 
coi  nmercial  driver,  for  a. nonbusiness 
PN  CP  must  be  recorded  on  the  records 
of  iuty-status  submitted  to  that  driver's 
re{  ularly  employing  motor  carrier.  On 
du  ;y  and  driving  time  for  those  drivers 
rej  ularly  employed  must  be  considered 
in  ietermining  whether  the  driver  has 
ad  equate  time  to  drive  as  a  volunteer, 
an  1  vice-versa.  The  FHWA  believes  this 
re<  uirement  is  necessary  to  ensure  that 
a  f  itigued  driver  is  not  permitted  or 
re<  uired  to  drive  beyond  the  hours  of 
se^ice  limits. 

hese  carriers  are  not  required  to  have 
thi  ir  drivers  medically  examined  and 
do  not  have  to  maintain  the  records 
re<  uired  in  parts  391,  395  and  396. 

Dr  ig  and  Alcohol  Testing 

Nonbusiness  PMCPs  are  not  subject  to 
thi  current  drug  testing  requirements 
fo»  nd  in  49  CFR  part  391.  However, 
bu  iiness  PMCPs  are  subject  to  those 
rej  ulations. 


Under  a  final  rule  published  in  the 
Federal  Register  on  Febniary  15, 1994, 
the  FHWA  announced  new  drug  and 
alcohol  testing  rules.  These  rules  were 
issued  in  response  to  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  and  will  require  that  all  operators 
of  CMVs  subject  to  the  CDL 
requirements,  be  tested  for  controlled 
substances  and  alcohol.  Both  business 
and  nonbusiness  PMCPs  will  be  subject 
to  these  rules. 

Due  to  the  broad  scope  of  these  rules, 
business  and  nonbusiness  PMCPs  with 
50  or  more  drivers  will  have  until 
January  1. 1995  to  comply  with  the  new 
drug  and  alcohol  testing  regulations. 
Business  and  nonbusiness  PMCPs  with, 
less  than  50  drivers  will  be  required  to 
comply  with  the  new  drug  and  alcohol 
testing  regulations  beginning  January  1. 
1996. 

To  further  the  purpose  of  the 
Omnibus  Transportation  Employee 
Testing  Act.  no  waiver  or  exemption 
from  any  provision  of  the  new  rules, 
including  the  recordkeeping 
requirements,  is  provided. 
Consequently,  all  nonbusiness  PMCPs 
will  be  required  to  meet  certain 
recordkeeping  requirements  when  the 
final  rule  is  fully  implemented. 

Vehicle  Bequirements 

Business  PMCPs 

Part  393.  Parts  and  Accessories 
Necessary  for  Safe  Operation,  and  Part 
396.  Inspection.  Repair  and 
Maintenance,  provide  detailed  safety 
requirements  for  commercial  motor 
vehicle  components  and  inspection 
thereof.  Business  PMCPs  are  required  to 
comply  with  the  vehicle  equipment 
requirements  contained  in  part  393 
(excluding  fuel  systems  that  have  been 
maintained  and  meet  original 
manufacturer's  standards)  and  the 
maintenance  and  recordkeeping 
requirements  in  part  396.  A  few  carriers 
may  need  to  perform  minor  retrofitting 
to  bring  their  vehicles  into  compliance 
with  the  requirements  of  part  393. 

Nonbusiness  PMCPs 

Nonbusiness  PMCPs  must  comply 
with  the  vehicle  equipment 
requirements  in  part  393  (excluding  fuel 
systems  that  have  been  maintained  and 
meet  original  manufacturer's  standards) 
and  the  maintenance  requirements  of 
part  396.  These  carriers  will  not  have  to 
comply  with  the  recordkeeping 
requirements  contained  in  part  396. 

Insurance  Requirements 

Section  18  (a)  through  (g)  of  the  Bus 
Regulatory  Reform  Act  of  1982  (Pub.  L 
97-261,  96  Stat.  1102, 1120,  as 
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amended)  established  minimum  levels 
of  financial  responsibility  for  for-hire 
motor  carriers  of  passengers.  The  Act 
did  not  extend  coverage  to  motor 
carriers  involved  in  private 
transportation  of  passengers.  Therefore, 
for  purposes  of  this  final  rule.  PMCPs 
are  not  required  to  comply  with  part 
387. 

Enforcement 

PMCPs  will  be  subject  to  the  FHWA 
and  State  motor  carrier  safety 
enforcement  activities.  The  FHWA  has  a 
field  staff  which  monitors  compliance 
and  enforces  the  regulations  primarily 
by  reviews  of  company  records.  Also, 
the  PIIWA  administers  a  formula  grant 
program,  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  to 
reimburse  States  for  uniform 
enforcement  of  commercial  motor 
vehicle  safety  and  hazardous  materials 
compliance  through  roadside  driver/ 
vehicle  inspections  and  review  of  motor 
carrier  safety  practices. 

Business  PMCPs 

The  primary  enforcement  activity  wrill 
he  unannounced  terminal  and  roadside 
driver/vehicle  inspections  conducted  by 
Slate  personnel.  Roadside  driver/vehicle 
inspections  may  include  inspections 
performed  at  origin  or  destination 
points  such  as  parking  lots,  amusement 
parks,  sporting  complexes,  and 
convention  centers  as  well  as  on  the 
road.  A  terminal  inspection  is  a 
comprehensive  vehicle  inspection 
conducted  at  the  carrier's  terminal 
facility,  garage  or  at  a  bus  station.  The 
vehicle  standards  for  these  inspertions 
are  retlected  in  the  current  periodic 
inspection  requirements  (part  .396, 
Appendix  G).  Business  PMCP  drivers 
will  haveCDLs.  medical  cards,  and 
records  of  duty  status  reviewed. 

Federal  and  State  investigators  will 
also  conduct  safety  and  compliance 
reviews  of  these  carriers  at  their 
principal  places  of  business.  The 
investigators  will  review  motor  carriers' 
safety  management  practices  and 
regulatory  compliance  as  evidenced  by 
records  maintained.  These  carriers  will 
also  be  subject  to  FHWA's  rating  process 
and  the  provisions  of  the  Motor  Carrier 
Act  of  1990  regarding  the  consequences 
of  unsatisfactory  safety  ratings,  i.e..  an 
unsatisfactory  rating  will  prohibit  the 
operation  of  buses  effective  45  days  after 
receipt  of  the  rating.  Unsafe  carriers  will 
be  subject  to  the  same  civil  and  criminal 
penalties  as  all  other  carriers  currently 
under  the  jurisdiction  of  the  FHWA. 
Carriers  identified  in  FHWA's 
information  system  as  having  unsafe 
operations  will  be  scheduled  for  safety 
and  compliance  reviews. 


Nonbusiness  PMCPs 

Nonbusiness  PMCPs  will  be  subject  to 
the  same  terminal  and  roadside  driver/ 
vehicle  inspections  as  business  PMCPs, 
except  the  drivers  will  only  be  subject 
to  having  their  CDL  reviewed  and  hours 
of  service  verified  from  evidence 
gathered  at  the  scene.  Compliance 
reviews  will  not  be  performed  on  these 
carriers  nor  will  they  be  subject  to 
FHWA's  safety  rating  process,  unless 
the  information  systems  reveal  that  the 
carrier  has  been  identified  as  having 
ongoing  roadside  safety  inspection 
problems. 

Marking 

To  facilitate  State  inspections  of  these 
vehicles  and  drivers,  the  FHWA  is 
requiring  each  PMCP  to  have  its  name, 
city  and  State,  and  U.S.  DOT  number 
marked  on  the  side  of  the  bus  to  the 
extent  presiontly  required  of  all  motor 
carriers. 

Implementation 

Marketing  and  Educational  Program 

Because  PMCPs  have  not  been 
regulated  in  the  past,  the  FHWA  and 
state  personnel  will  be  providing 
educational  and  technical  assistance  for 
these  carriers  prior  to  the  effective  date. 
The  FHWA  is  seeking  comments  on  the 
type  and  scope  of  educational  and 
technical  assistance  that  should  be 
provided  to  assist  PMCPs  in  complying 
with  the  FMCSRs.  Comments  must  be 
received  on  or  before  October  1, 1994. 
The  FHWA  will  make  the  nwterials 
available  to  National  and  State 
organizations  which  represent  PMCPs  or 
anyone  who  requests  assistance  directly 
from  the  FHWA.  The  FHWA  also  has 
Division  offices  in  every  State  that  can 
answer  questions  and  provide  technical 
assistance  to  these  carriers  upon 
request.  The  addresses  for  the  FHWA 
Division  Offices  are  listed  in  appendix 
D  to  49  CFR  part  7. 

Effective  Date 

PMCPs  (business  and  nonbusiness) 
will  have  until  January  1. 1995,  to  meet 
these  requirements. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

Because  this  rulemaking  has  been  the 
subject  of  substantial  congressional  and 
public  interest,  the  FHWA  has 
determined  that  this  final  rule  is  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  and 
a  significant  regulation  under  the  DOT 
regulatory  policies  and  procedures.  In 
the  Motor  Carrier  Act  of  1984.  Congress 


expanded  the  definitions  of  "interstate 
commerce"  and  "commercial  motor 
vehicle"  which  expanded  the 
Department  of  Transportation's 
regulatory  jurisdiction  to  include 
private  motor  carriers  of  passengers. 
Both  Congress  and  the  bus  industry 
have  shown  a  keen  interest  in  the 
progress  of  this  rulemaking.  The  safety 
benefits  and  opportunities  for  benefits 
from  this  rule  vnll  offset  any  cost.  A 
regulatory  evaluation  has  been  prepared 
and  is  available  for  review  in  the  public 
docket. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C 
605(b)).  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Many  small  entities  will  be 
economically  impacted  by  this 
rulemaking  and  some  may  decide  to 
cease  transportation  of  passengers  rather 
than  comply  with  the  safety  rules  and 
regulations.  However,  the  overall  impact 
on  small  entities  will  be  minimal.  The 
FHWA  is  exempting  the  majority  of 
small  entities— -those  defined  as 
nonbusiness — from  the  paperworit  and 
recording  requirements  of  this  rule.  The 
vast  majority  of  PMCPs  are  small 
entities,  especially  the  non-business 
carriers.  Some  of  the  smallest  entities 
may  find  it  preferable  to  discontinue 
their  operations  in  interstate  commerce, 
and  to  charter  buses  for  their  interstate 
trips.  Private  carriers  which  pay  their 
drivers  are  even  more  likely  to  consider 
chartering  as  an  option  because  of  their 
increased  costs  for  driver  salaries  or 
other  compensation.  Chartering  does  not 
reduce  the  cost  of  complying  with  this 
rule,  but  does  place  an  effective  ceiling 
on  how  much  this  rule  might  cost  small 
entities.  Thus,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
This  regulation  amends  certain  parts  of 
the  FMCSRs  pertaining  to  the  scope  and 
applicability  of  the  FMCSRs  to  interstate 
transportation  by  PMCPs  as  authorized 
by  the  Motor  Carrier  Act  of  1984.  The 
FMCSRs  establish  minimum  safety 
regulations  which  may  be  supplemented 
by  the  States,  provided  the  State  safety 
laws  and  regulations  are  compatible 
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with  the  Federal  requirements.  (See  57 
FR  40946.  September  8. 1992.  which 
includes  the  Tolerance  Guidelines  for 
Adopting  Compatible  State  Rules  and 
Regulations.)  The  statutory  basis  for 
Federal  regulation  of  interstate 
commerce  has  been  outlined  above. 
Accordingly,  it  is  certiHed  that  the 
policies  contained  in  this  document 
have  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  20.217. 
Motor  Carrier  Safety,  and  20.218,  Motor 
Carrier  Safety  Assistance  Program.  The 
regulations  implementing  Executive 
Order  12372  regarding 
Intergovernmental  consultatioA  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  part  390  of  this  rule  are 
being  submitted  to  the  OfRce  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  enviroiunent. 

Regulation  Identification  Number 

A  regulation  identification  number 
"(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  390, 
391. 393, 395,  and  396 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  February  14, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  fc»egoing,  the 
FHWA  is  amending  title  49.  Code  of 
Federal  Regulations,  subtitle  B.  chapter 
m.  parts  390.  391.  393.  395  and  396  as 
set  forth  below. 


PARI  390— [AMENDED] 

1. 1  he  authority  citation  for  part  390 
contii  ues  to  read  as  follows: 

Aut  lority;  49  U.S.C  app.  2503  and  2505; 
49  U.5C  3102  and  3104;  49  CFR  1.48. 


S390. 

2.1 


[Amended] 
§  390.3.  paragraph  (f)(6)  is 


remoi  ed 

S390.i     [Amended] 

3.  L I  §  390.5.  the  definition  of  motor 
canie  f-  is  revised;  the  definitions  of 
privai  e  motor  carrier  of  passengers  and 
priva,  e  motor  carrier  of  property  are 
remoi  ed;  the  definitions  of  private 
motoi  carrier,  private  motor  carrier  of 
passe  ^gers  (business)  and  private  motor 
Carrie  r  of  passengers  (nonbusiness)  are 
addec  in  alphabetical  order  as  follows: 

§39aj     Definitions. 

•  >         •         •         • 

Mo  or  carrier  means  a  for-hire  motor 
Carrie  r  or  a  private  motor  carrier.  The 
term  ncludes  a  motor  carrier's  agents, 
office  "s  and  representatives  as  well  as 
ernph  yees  responsible  for  hiring, 
super  dsing.  training,  assigning,  or 
dispa  ching  of  drivers  and  employees 
conce  med  with  the  installation, 
inspe  ;tion,  and  maintenance  of  motor 
vehic  e  equipment  and/or  accessories. 
For  p  irposes  of  subchapter  B,  this 
defin  tion  includes  the  terms  employer. 
and  e  tempt  motor  carrier. 

•  >        •        •        • 

Pri\  ate  motor  carrier  means  a  person 
who  ]  rovides  transportation  of  property 
or  pa!  sengers,  by  commercial  motor 
vehic  e,  and  is  not  a  for-hire  motor 
carrier. 

Pri\  ate  motor  carrier  of  passengers 
(busii  ess)  mean^  a  private  motor  carrier 
engag  jd  in  the  interstate  transportation 
of  paj  sengers  which  is  provided  in  the 
furth(  ranee  of  a  commercial  enterprise 
and  ii  not  available  to  the  public  at 
large. 

Pri\  ate  motor  carrier  of  passengers 
(nonl  usiness)  means  private  motor 
Carrie  r  involved  in  the  interstate 
transfortation  of  passengers  that  does 
not  o1  lerwise  meet  the  definition  of  a 
privai  e  motor  carrier  of  passengers 
(busiiess). 


PAFri  391— [AMENDED] 

5.  Ihe  authority  citation  for  part  391 
contiaues  to  read  as  follows: 

Aut  lority:  49  U.S.C  app.  2505;  49  U.S.C 
504  ai  d  3102;  49  CFR  1.48. 

S391.M    [Amended] 

6. 1 1  §  391.31.  paragraph  (a)  is  revised 
to  tea  1  as  follows: 


S  391.31    Road  test 

(a)  Except  as  provided  in  subpart  G. 
a  person  shall  not  drive  a  motor  vehicle 
unless  he/she  has  first  successfully 
completed  a  road  test  and  has  been 
issued  a  certificate  of  driver's  road  test 
in  accordance  with  this  sectipn. 


§391.35    [Amended] 

7.  In  §  391.35.  paragraph  (a)  is  revised 
to  read  as  follows: 

$391.35    Written  examination. 

(a)  Except  as  provided  in  subpart  G. 
a  person  shall  not  drive  a  motor  vehicle 
unless  he/she  has  first  taken  a  written 
examination  in  accordance  with  this 
section. 

•  •        •        •       • 

8.  In  §  391.51,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  391 .51    Driver  qualification  files. 

(a)  Except  as  provided  in  subpart  G. 
each  motor  carrier  shall  maintain  a 
driver  qualification  file  for  each  driver 
it  employs.  A  driver's  qualification  file 
may  be  combined  with  the  driver's 
personnel  file. 

•  •        •        •        • 

9.  §  391.68  is  added  to  subpart  G  to 
read  as  foHows: 

$  391 .68    Private  motor  carrier  of 
passengers  (nonbusiness). 

(a)  The  following  rules  in  this  part  do 
not  apply  to  a  private  motor  carrier  of 
passengers  (nonbusiness)  and  their 
drivers: 

(1)  Section  391.11(b)(8).  (b)(10), 
(b)(ll),  and  (b)(12),  (relating  to  driver 
qualifications  in  general). 

(2)  Subpart  C  (relating  to  disclosure 
of.  investigation  into,  and  inquiries 
about  the  background,  character,  and 
driving  record  of,  drivers). 

(3)  Subpart  D  (relating  to  road  tests 
and  written  examinations). 

(4)  So  much  of  §§  391.41  and  391.45 
as  require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his/her  person. 

(5)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

(6)  Subpart  H  (relating  to  controlled 
substances  testing). 

(b)  The  following  rules  in  this  part  do 
not  apply  to  a  private  motor  carrier  of 
passengers  (business)  driver  subpart  D 
(relating  to  road  tests  and  written 
examinations). 

10.  Section  391.73  is  added  to  subpart 
G  to  read  as  follows: 

i  391.73    Private  motor  carrier  of 
passengers  (business). 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment).  §  391.23 
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(relating  to  investigations  and  inquiries). 
§  391.31  (relating  to  road  tests),  and 
§  391.35  (relating  to  written 
examinations)  do  not  apply  to  a  driver 
who  has  been  a  regularly  employed 
driver  (as  defined  in  §  390.5  of  this 
subchapter)  of  a  private  motor  carrier  of 
passengers  (business)  as  of  July  1, 1994, 
so  long  as  the  driver  continues  to  be  a 
regularly  employed  driver  of  that  motor 
carrier.  Such  a  driver  is  qualified  to 
drive  a  motor  vehicle  if  that  driver 
fulfills  the  requirements  of  paragraphs 
(b)(1)  through  (b)(9)  of  §391.11  (relating 
to  qualifications  of  drivers). 

11.  In  §  391.83.  paragraph  (a)  is 
revised  to  read  as  follows: 

§391.83    Applicability. 

(a)  Except  for  a  private  motor  carrier 
of  passengers  (nonbusiness),  this 
subpart  applies  to  motor  carriers  and 
persons  who  operate  a  commercial 
motor  vehicle  as  defined  in  this  subpart 
in  interstate  commerce  and  are  subject 
to  the  driver  qualification  requirements 
of  part  391  of  this  subchapter. 


PART  39&-[AMENDED] 

12.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
3102;  49  CFR  1.48. 


§393.67    [Amended] 

13.  Section  393.67  is  amended  by 
adding  a  new  paragraph  (a)(6)  to  read  as 
follows: 

§393.67    Liquid  fuet  tanl(s. 

(a)*  *  * 

(6)  Private  motor  carrier  of  passengers. 
Motor  carriers  engaged  in  the  private 
transportation  of  passengers  may 
continue  to  operate  a  commercial  motor 
vehicle  which  was  not  subject  to  this 
section  or  49  CFR  571.301  at  the  time 
of  its  manufacture,  provided  the  fuel 
tank  of  such  vehicle  is  maintained  to  the 
original  manufacturer's  standards. 


PART  39&-[AMENDED] 

16.  The  authority  citation  for  part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.C  3102;  49  U.S.C  app. 
2505;  and  49  CFR  1.48. 

17.  In  §395.8,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  395.8    Driver's  record  of  duty  status. 

(a)  Except  for  a  private  motor  carrier 
of  passengers  (nonbusiness),  every 
motor  carrier  shall  require  every  driver 
used  by  the  motor  carrier  to  record  his/ 
her  duty  status  for  each  24  hour  period 
using  the  methods  prescribed  in  either 
paragraphs  (a)(1)  or  (2)  of  this  section. 


PART  396— [AMENDED] 

18.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2509;  49  U.S.C 
3102;  49  CFR  1.48. 

19.  In  §  396.3.  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§396.3    Inspection,  repair,  and 
maintenance. 

•  •        •        •        • 

(b)  Required  records — For  vehicles 
controlled  for  30  consecutive  days  or 
more,  except  for  a  private  motor  carrier 
of  passengers  (nonbusiness),  the  motor 
carriers  shall  maintain,  or  cause  to  be 
maintained,  the  following  record  for 
each  vehicle: 

•  •        •  '     •       • 

*°20.  In  §396.11,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  396.1 1    Driver  velilcle  Inspection 
report(s). 

•  •        •        •        * 

(d)  Exemption.  The  rules  in  this 
section  shall  not  apply  to  a  private 
motor  carrier  of  passengers 
(nonbusiness)  operations,  driveaway- 
towaway  operations  as  specified  in 
§  396.15,  or  to  any  motor  carrier 
operating  only  one  (1)  motor  vehicle. 
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BiLUNa  cooc  4tie-a»# 


Wednesday 
February  23,  1994 


Part  VIII 


Department  of 
Education 


^  ^^  Nondiscrimination  in  Federally  Assisted 

»  Programs;  Title  VI  of  the  Civil  Rights  Act 

V  g  of  1964;  Notice 


A 


8756 


Federal  Register  /  Vol.  59 


DEPARTMENT  OF  EDUCATION 

Nondfscrlmination  In  Federally 
Assisted  Programs;  Title  VI  of  ttie  Civil 
Rights  Act  of  1964 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  policy  guidance. 

SUMMARY:  The  Secretary  of  Education 
issues  final  policy  guidance  on  Title  VI 
of  the  Civil  Rights  Act  of  1964  and  its 
implementing  regulations.  The  final 
policy  guidance  discusses  the 
applicability  of  the  statute's  and 
regulations'  nondiscrimination 
requirement  to  student  financial  aid  that 
is  awarded,  at  least  in  part,  on  the  basis 
of  race  or  national  origin. 
EFFECTIVE  DATE:  This  policy  guidance 
takes  effiect  on  K4ay  24, 1994,  subject  to 
the  transition  period  described  in  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Lim,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S\V., 
room  5036-1  Switzer  Building, 
Washington.  DC  20202-1174. 
Telephone  (202)  205-8635.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  1-800-358-8247. 
8UPPI.EMENTARY  INFORMATION:  On 
December  10, 1991,  the  Department 
published  a  notice  of  proposed  policy 
guidance  and  request  for  public 
comment  in  the  Federal  Register  (56  FR 
64548).  The  purpose  of  the  proposed 
guidance  and  of  this  final  guidance  is  to 
help  clarify  how  colleges  can  use 
financial  aid  to  promote  campus 
diversity  and  access  of  minority 
students  to  postsecondary  education 
without  violating  Federal  anti- 
discrimination laws.  The  Secretary  of 
Education  encourages  continued  use  of 
financial  aid  as  a  means  to  provide 
equal  educational  opportunity  and  to 
provide  a  diverse  educational 
environment  for  all  students.  The 
Secretary  also  encourages  the  use  by 
postsecondary  institutions  of  other 
efforts  to  recruit  and  retain  minority 
students,  which  are  not  afliected  by  this 
policy  guidance. 

This  guidance  is  designed  to  promote 
these  purposes  in  light  of  Title  VI  of  the 
Qvil  Rights  Act  of  1964  (Title  VI), 
which  states  that  no  person  in  the 
United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  t>enefits  of.  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

The  Department  has  completed  its 
review  of  this  issue,  taking  into  account 
the  results  of  a  recent  study  by  the 


Genet  il  Accounting  Office  (GAO)  and 
publi(  comments  submitted  in  response 
to  the  proposed  policy  guidance.  The 
Secret  ary  has  determined  that  the 
propo  ied  policy  guidance  interpreted 
the  re(  uirements  of  Title  VI  too 
narrow  Ay  in  light  of  existing  regulations 
and  a  se  law.  While  Title  VI  requires 
that  si  rong  justifications  exist  before 
race  o  -  national  origin  is  used  as  a  basis 
for  awarding  financial  aid,  many  of  the 
ration  lies  for  existing  race-based 
financ  ial  aid  programs  described  by 
comm  enters  appear  to  meet  this 
standi  rd. 

The  recent  report  by  GAO  on  current 
financ  ial  aid  programs  does  not  indicate 
the  ex  istence  of  serious  problems  of 
nonce  mpliance  with  the  law  in 
posts<  condary  institutions.  That  report 
found  that  race-targeted  scholarships 
const  tute  a  very  small  percentage  of  the 
scholi  rships  awarded  to  students  at 
postsi  condary  institutions.  The 
Secrel  ary  anticipates  that  most  existing 
progr  ms  will  be  able  to  satisfy  the 
princ  pies  set  out  in  this  final  guidance. 

Thaj  Department  will  use  the 
princi  pies  described  in  this  final  policy 
guida  ice  in  making  determinations 
conce  Tiing  discrimination  based  on  race 
or  nat  onal  origin  in  the  award  of 
finan<  ial  aid.  These  principles  describe 
the  ci:  cumstances  in  which  the 
Depai  Jnent,  based  on  its  interpretation 
of  Tit  e  VI  and  relevant  case  law, 
believ  es  consideration  of  race  or 
natioi  al  origin  in  the  award  of  financial 
aid  to  be  permissible.  A  financial  aid 
progn  m  that  falls  within  one  or  more  of 
these  >rinciples  will  be,  in  the 
Depai  ment's  view,  in  compliance  with 
Title  ^  ri.  I  This  guidance  is  intended  to 
assist  colleges  in  fashioning  legally 
defen  ;ible  affirmative  action  programs 
to  pre  mote  the  access  of  minority 
stude  Its  to  postsecondary  education. 
The  E  epartment  will  offer  technical 
assist  ince  to  colleges  in  reexamining 
their  (nancial  aid  programs  based  on 
this  guidance. 

notice  consists  of  five  simply 
I  principles  and  a  section 
ling  a  legal  analysis  for  each 
}le.  The  legal  analysis  addresses 
the  mkjor  comments  received  in 
respo:  ise  to  the  notice  of  proposed 
polic;  guidance. 


•Ini< 
is  not 
other 
considi 
financii 
justiHa  t 
of  a  Tit  e 


i(  entil 


ifying  these  principles,  the  Oepartment 
fi  reclosing  the  possibility  that  there  may  be 
ses  on  which  a  college  may  support  its 
■ation  of  race  or  national  origin  in  awarding 
aid.  The  Department  will  consider  any 
ions  that  are  presented  during  the  course 
VI  investigation  on  a  case-by<as<!  basis. 


Summary  of  Changes  in  the  Final 
Policy  Guidance 

Almost  600  written  responses  were 
received  by  the  Department  in  response 
to  the  proposed  policy  guidance,  many 
with  detailed  suggestions  and  analysis. 
Many  additional  suggestions  and 
concerns  were  raised  in  meetings 
between  Department  officials  and 
representatives  of  postsecondary 
institutions  and  civil  rights  groups.  The 
vast  majority  of  comments  expressed 
support  for  the  objective  of  clarifying 
the  options  colleges  have  to  use 
financial  aid  to  promote  student 
diversity  and  access  of  minorities  to 
postsecondary  education  without 
violating  Title  VI.  Many  comments, 
however,  took  issue  with  specific 
principles  in  the  proposed  policy 
guidance  and  questioned  whether  those 
principles  would  be  effective  in 
accomplishing  this  purpose. 

As  more  fully  explained  in  the  legal 
analysis  section  of  this  document,  after 
reviewing  the  public  comments  and 
reexamining  the  legal  precedents  in 
light  of  those  comments,  the  Department 
has  revised  the  policy  guidance  in  the 
following  respects: 

(1)  Principle  3 — "Financial  Aid  to 
Remedy  Past  Discrimination" — has  been 
amended  to  permit  a  college  to  award 
financial  aid  based  on  race  or  national 
origin  as  part  of  affirmative  action  to 
remedy  the  effects  of  its  past 
discrimination  without  waiting  for  a 
finding  to  be  made  by  the  Office  for 
Civil  Rights  (OCR),  a  court,  or  a 
legislative  body,  if  the  college  has  a 
strong  basis  in  evidence  of 
discrimination  justifying  the  use  of  race- 
targeted  scholarships. 

(2)  Principle  4 — ^"Financial  Aid  to 
Create  Diversity" — has  been  amended  to 
permit  the  awaird  of  financial  aid  on  the 
basis  of  race  or  national  origin  if  the  aid 
is  a  necessary  and  narrowly  tailored 
means  to  accomplish  a  college's  goal  to 
have  a  diverse  student  body  that  will 
enrich  its  academic  environment. 

(3)  Principle  5— "Private  Gifts 
Restricted  by  Race  or  National  Origin" — 
has  been  amended  to  clarify  that  a 
college  can  administer  financial  aid 
from  private  donors  that  is  restricted  on 
the  basis  of  race  or  national  origin  only 
if  that  aid  is  consistent  with  the  other 
principles  in  this  policy  guidance. 

(4)  A  provision  has  been  added  to 
permit  historically  black  colleges  and 
universities  (HBCUs)  to  participate  in 
race-targeted  programs  for  black 
students  established  by  third  parties  if  - 
the  programs  are  not  limited  to  students 
at  HBCUs. 

(5)  Provisions  in  the  proposed  policy 
guidance  for  a  transition  period  have 
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been  revised  to  provide  that,  as  far  as 
the  Department's  enforcement  efforts  are 
concerned — 

(a)  Colleges  and  other  recipients  of 
federal  financial  assistance  will  have  a 
reasonable  period  of  time— up  to  two 
years — to  review  their  financial  aid 
pnagrams  and  to  make  any  adjustments 
necessary  to  come  into  compliance  with 
the  principles  in  this  final  policy 
guidance; 

(b)  No  student  who  has  received  or 
applied  for  financial  aid  at  the  time  this 
guidance  becomes  effective  will  lose  aid 
as  a  result  of  this  guidance.  Thus,  if  an 
award  of  financial  aid  is  inconsistent 
with  the  principles  in  this  guidance,  a 
college  or  other  recipient  of  Federal 
financial  assistance  may  continue  to 
provide  the  aid  to  a  student  during  the 
course  of  his  or  her  enrollment  in  the 
academic  program  for  which  the  aid  was 
awarded,  if  the  student  had  either 
applied  for  or  received  the  aid  prior  to 
the  effective  date  of  this  policy 
guidance. 

Principles 


Definitions 

For  purposes  of  these  principles — 

College  means  any  postsecondary 
institution  that  receives  federal  financial 
assistance  from  the  Department  of 
Education. 

Financial  aid  includes  scJiolarships. 
grants,  loans,  work-study,  and 
fellowships  that  are  made  available  to 
assist  a  student  to  pay  for  his  or  her 
education  at  a  college. 

Pace-neutral  means  not  based,  in 
whole  or  in  part,  on  race  or  national 
origin. 

Face-targeted,  race-based,  and 
awarded  on  the  basis  of  race  or  national 
origin  mean  limited  to  individuals  of  a 
particular  race  or  races  or  national 
origin  or  origins. 

Principle  1:  Financial  Aid  for 
Disadvantaged  Students 

A  college  may  make  awards  of 
financial  aid  to  disadvantaged  students, 
without  regard  to  race  or  national  origin, 
even  if  that  means  that  these  awards  go 
disproportionately  to  minority  students. 

Financial  aid  may  he  earmarked  for 
students  fit>m  low-income  families. 
Financial  aid  also  may  be  earmarked  for 
students  from  school  districts  with  high 
dropout  rates,  or  students  from  single- 
parent  families,  or  students  &x>m 
families  in  which  few  or  no  members 
have  attended  college.  None  of  these  or 
other  race-neutral  ways  of  identifying 
and  providing  aid  to  disadvantaged 
students  present  Title  VI  problems.  A 
college  may  use  funds  from  any  source 
to  provide  financial  aid  to 
disadvantaged  students. 


Principle  2:  Financial  Aid  Authorized 
by  Congress 

A  college  may  award  financial  aid  on 
the  basis  of  race  or  national  origin  if  the 
aid  is  awarded  under  a  Federal  statute 
that  authorizes  the  use  of  race  or 
national  origin. 

Principle  3:  Financial  Aid  To  Remedy 
Past  Discrimination 

A  college  may  award  financial  aid  on 
the  basis  of  race  or  national  origin  if  the 
aid  is  necessary  to  overcome  the  effects 
of  past  discrimination.  A  finding  of 
discrimination  may  be  made  by  a  court 
or  by  an  administrative  agency — such  as 
the  Department's  Office  for  Civil  Rights. 
Such  a  finding  may  also  be  made  by  a 
State  or  local  legislative  body,  as  long  as 
the  legislature  has  a  strong  basis  in 
evidence  identify-ing  discrimination 
within  its  jurisdiction  for  which  that 
remedial  action  is  necessary. 

In  addition,  a  college  may  award 
financial  aid  on  the  basis  of  race  or 
national  origin  to  remedy  its  past 
discrimination  without  a  formal  finding 
of  discrimination  by  a  court  or  by  an 
administrative  or  legislative  body.  The 
college  must  be  prepared  to  demonstrate 
to  a  court  or  administrative  agency  that 
there  is  a  strong  basis  in  evidence  for 
concluding  that  the  college's  action  was 
necessary  to  remedy  the  effects  of  its 
past  discrimination.  If  the  award  of 
financial  aid  based  on  race  or  national 
origin  is  justified  as  a  remedy  for  past  ■ 
discrimination,  the  college  may  use 
funds  from  any  source,  including 
unrestricted  institutional  funds  and 
privately  donated  funds  restricted  by 
the  donor  for  aid  based  on  race  or 
national  origin. 

A  State  may  award  financial  aid  on 
the  basis  of  race  or  national  origin, 
under  the  preceding  standards,  if  the  aid 
is  necessary  to  overcome  its  own  past 
discrimination  or  discrimination  at 
colleges  in  the  State. 

Principle  4  Financial  Aid  To  Create 
Diversity 

America  is  unique  because  it  has 
forged  one  Nation  from  many  people  of 
a  remarkable  number  of  different 
backgrounds.  Many  colleges  seek  to 
create  on  campus  an  intellectual 
environment  that  reflects  that  diversity. 
A  college  should  have  substantial 
discretion  to  weigh  many  factors — 
including  race  and  national  origin^in 
its  efforts  to  attract  and  retain  a  student 
population  of  many  different 
experiences,  opinions,  backgrounds, 
and  cultures — provided  that  the  use  of 
race  or  national  origin  is  consistent  with 
the  constitutional  standards  reflected  in 
Title  VI.  i.e..  that  it  is  a  narrowly 


tailored  means  to  achieve  the  goal  of  a 
diverse  student  body. 

There  are  several  possible  options  for 
a  college  to  promote  its  First 
Amendment  interest  in  diversity.  First, 
a  college  may,  of  course,  use  its 
financial  aid  program  to  promote 
diversity  by  considering  factors  other 
than  race  or  national  origin,  such  as 
geographic  origin,  diverse  experiences, 
or  socioeconomic  background.  Second, 
a  college  may  consider  race  or  national 
origin  with  other  factors  in  awarding 
financial  aid  if  the  aid  is  necessarj-  to 
further  the  college's  interest  in  diversity. 
Third,  a  college  may  use  race  or  national 
origin  as  a  condition  of  eligibility  in 
awarding  financial  aid  if  this  use  is 
narrowly  tailored,  or.  in  other  words,  if 
it  is  necessary  to  further  its  interest  in 
diversity  and  does  not  unduly  restrict 
access  to  financial  aid  for  students  who 
do  not  meet  the  race-based  eligibility 
criteria. 

Among  the  considerations  that  affect 
a  determination  of  whether  awarding 
race-targeted  financial  aid  is  narrowly 
tailored  to  the  goal  of  diversity  are  (1) 
whether  race-neutral  means  of  achieving 
that  goal  have  be«>n  or  would  be 
ineffective;  (2)  whether  a  less  extensive 
or  intrusive  use  of  race  or  national 
origin  in  awarding  financial  aid  as  a 
means  of  achieving  that  goal  has  been  or 
would  be  ineffective;  (3)  whether  the 
use  of  race  or  national  origin  is  of 
limited  extent  and  duration  and  is 
applied  in  a  flexible  manner;  (4) 
whether  the  institution  regularly 
reexamines  its  use  of  race  or  national 
origin  in  awarding  financial  aid  to 
determine  whether  it  is  still  necessary  to 
achieve  its  goal;  and  (5)  whether  the 
effect  of  the  use  of  race  or  national 
origin  on  students  who  are  not 
beneficiaries  of  that  use  is  sufficiently 
small  and  diffuse  so  as  not  to  create  an 
undue  burden  on  their  opportunity  to 
receive  financial  aid. 

If  the  use  of  race  or -national  origin  in 
awarding  financial  aid  is  justified  under 
this  principle,  the  college  may  use  funds 
ftt)m  any  source. 

Principle  5:  Private  Gifts  Restricted  by 
Race  or  National  Origin 

Title  VI  does  not  prohibit  an 
individual  or  an  organization  that  is  not 
a  recipient  of  Federal  financial 
assistance  from  directly  giving 
scholarships  or  other  forms  of  financial 
aid  to  students  based  on  their  race  or 
national  origin.  Title  VI  simply  does  not 
apply. 

The  provisions  of  Principles  3  and  4 
apply  to  the  use  of  race-targeted 
privately  donated  funds  by  a  college  and 
may  justify  awarding  these  funds  on  the 
basis  of  race  en*  national  origin  if  the 
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college  is  remedying  its  past 
discrimination  pursuant  to  Principle  3 
or  attempting  to  achieve  a  diverse 
student  body  pursuant  to  Principle  4.  In 
addition,  a  college  may  use  privately 
donated  funds  that  are  not  restricted  by 
their  donor  on  the  basis  of  race  or 
national  origin  to  make  awards  to 
disadvantaged  students  as  described  in 
Principle  1. 

Additional  Guidance 

Financial  Aid  at  Historically  Black 
Colleges  and  Universities 

Historically  black  colleges  and 
universities  (HBCUs),  as  defined  in  Title 
III  of  the  Higher  Educs'  on  Act  (Title 
in),  20  U.S.C.  1061,  are  unique  among 
institutions  of  higher  education  in 
America  because  of  their  role  in  serving 
students  who  were  denied  access  to 
postsecondary  education  based  on  their 
race.2  Congress  has  made  numerous 
findings  reflecting  the  special  role  and 
needs  of  these  institutions  in  light  of  the 
history  of  discrimination  by  States  and 
thf  Federal  Government  against  both  the 
institutions  and  their  students  and  has 
re(  uired  enhancement  of  these 
in  titutions  as  a  remedy  for  this  history 
of  Jiscrimination. 

;»ased  upon  the  extensive 
cc  igressional  fmdings  concerning 
Hi  CUs.  and  consistent  with 
CO  igressional  and  Executive  Branch 
ef  orts  to  enhance  and  strengthen 
H.<CUs,  the  Department  interprets  Title 
\'.  tj  permit  these  institutions  to 
[  irlicipate  in  student  aid  programs 
tst  iblished  by  third  parties  that  target 
financial  aid  to  black  students,  if  those 
programs  are  not  limited  to  students  at 
the  HBCUs.  These  would  include 
programs  to  which  HBCUs  contribute 
their  own  institutional  funds  if 
necessary  for  participation  in  the 
programs.  Precluding  HBCUs  from  these 
programs  would  have  an  unintended 
negative  effect  on  their  ability  to  recruit 
talented  student  bodies  and  would 
undermine  congressional  actions  aimed 
at  enhancing  these  institutions.  HBCUs 
may  not  create  their  own  race-targeted 
programs  using  institutional  funds,  nor 
may  they  accept  privately  donated  race- 
targeted  aid  limited  to  students  at  the 
HBCUs,  unless  they  satisfy  the 
requirements  of  any  of  the  other 
principles  in  this  guidance.^ 


'Title  UI  stales  a  numlxr  of  requirements  that  an 
institution  must  meet  in  order  to  be  considered  an 
historically  black  college  or  university,  including 
the  requirement  that  the  college  or  university  was 
established  prior  to  1964.  20  U.S.C  1061.  In 
regulations  implementing  Title  in,  the  Secretary  has 
identified  the  institutions  that  meet  these 
requirements.  34  CFR  60e.2(b). 

"  For  example,  an  HBCU  might  award  race- 
targeted  aid  to  Mexican  American  students  or  !o 


Tr  insition  Period 

although  the  Department  anticipates 
thi  t  most  financial  aid  programs  that 
CO]  isider  race  or  national  origin  in 
aw  arding  assistance  will  be  found  to  be 
CO  isistent  with  one  or  more  of  the 
pr  nciples  in  this  final  policy  guidance, 
th(  re  will  be  some  programs  that  require 
ad  ustment  to  comply  with  Title  VI.  In 
on  er  to  permit  colleges  time  to  assess, 
th(  ir  programs  and  to  make  any 
ne  :essary  adjustments  in  an  orderly 
m{  nner — and  to  ensure  that  students 
wl  o  already  have  either  applied  for  or 
re<  eived  financial  aid  do  not  lose  their 
sti  dent  aid  as  a  result  of  the  issuance  of 
th:  5  policy  guidance — there  will  be  a 
tra  isition  period  during  which  the 
De  jartment  will  work  with  colleges  that 
re<  uire  assistance  to  bring  them  into 
CO  npliance.* 

'he  Department  will  a^ord  colleges 
to  two  academic  years  to  adjust  their 
programs  for  new  students.  However,  to 
extent  that  a  college  does  not  need 
full  two  years  to  make  adjustments 
ts  financial  aid  programs,  the 


th( 

thi 

to 

DAartment  expects  that  the 

ad  ustments  will  be  made  as  soon  as 

pr  cticable. 

io  student  who  is  currently  receiving 
fir  ancial  aid,  or  who  has  applied  for  aid 
pr  or  to  the  effective  date  of  this  policy 
gu  dance,  should  lose  aid  as  a  result  of 
th  s  guidance.  Thus,  if  a  college 
de  ermines  that  a  financial  aid  program 
is  lot  permissible  under  this  policy 
gu  dance,  the  college  may  continue  to 
pr  )vide  assistance  awarded  on  the  basis 
of  race  or  national  origin  to  students 
dvj  ring  the  entire  course  of  their 
ac  idemic  program  at  the  college,  even  if 
thi  it  period  extends  beyond  the  two-year 
tr£  isition  period,  if  the  students  had 
eil  ler  applied  for  or  received  that 
as  listance  prior  to  the  effective  date  of 
th  s  policy. 

Le  'al  Analysis 

In  reduction 

'he  Department  of  Education  is 
rei  ponsible  for  enforcing  Title  VI  of  the 
Ci  Ml  Rights  Act  of  1964,  42  U.S.C. 
2Q  30d  et  seq.,  at  institutions  receiving 
Fe  Jeral  education  funds.  Section  601  of 
Ti  le  VI  provides  that  no  person  in  the 
Ui  ited  States  shall,  on  the  ground  of 
rai  :e.  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
de  nied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 


wh  ite  students  to  promote  diversity  under  Principle 
4. 

'  This  transition  period  also  applies  to  recipients 
of  ederal  nnancial  assistance  that  are  not  colleges, 
e.g  .  a  nonprofit  organization  that  operates  a 
scl  olarship  program. 


activity  receiving  Federal  financial 
assistance.  42  U.S.C  2000d. 

The  Department  has  issued 
regulations  implementing  Title  VI  that 
are  applicable  to  all  recipients  of 
financial  assistance  from  the 
Department.  34  CFR  part  100.  The 
regulations  prohibit  discrimination  in 
the  administration  of  financial  aid 
programs.  Specifically,  they  prohibit  a 
recipient,  on  the  basis  of  race,  color,  or 
national  origin,  from  denying  financial 
aid;  providing  different  aid;  subjecting 
anyone  to  separate  or  different  treatment 
in  any  matter  related  to  financial  aid; 
restricting  the  enjoyment  of  any 
advantage  or  privilege  enjoyed  by  others 
receiving  financial  aid;  and  treating 
anyone  differently  in  determining 
eligibility  or  other  requirements  for 
financial  aid.  34  CFR  100.3(b)(1):  see 
also  34  CFR  100.3(b)(2). 

In  addition  to  prohibiting 
discrimination,  the  Titlb  VI  regulations 
require  that  a  recipient  that  has 
previously  discriminated  "must  take 
affirmative  action  to  overcome  the 
effects  of  prior  discrimination."  34  CFR 
100.3(b)(6)(i).  The  regulations  also 
permit  recipients  to  take  voluntary 
affirmative  action  "lejven  in  the  absence 
of  such  prior  discrimination  ^  *  •  to 
overcome  the  effects  of  conditions 
which  resulted  in  limiting  participation 
by  persons  of  a  particular  race,  color,  or 
national  origin"  in  the  recipient's 
programs.  34  CFR  100.3(b)(6)(ii);  see  34 
CFR  100.5(i). 

The  permissibility  of  awarding 
student  financial  aid  based,  in  whole  or 
in  part,  on  a  student's  race  or  national 
origin  involves  an  interpretation  of  the 
preceding  provisions  concerning 
affirmative  action.  The  Supreme  Court 
has  made  clear  that  Title  VI  prohibits 
intentional  classifications  based  on  race 
or  national  origin  for  the  purpose  of 
affirmative  action  to  the  same  extent 
and  under  the  same  standards  as  the 
Equal  Protection  Clause  of  the 
Fourteenth  Amendment.'  Guardians 
Ass'n  V.  Civil  Service  Commission  of  the 
City  of  New  York.  463  U.S.  582  (1983); 
Regents  of  the  University  of  California  v. 


'Some  commenters  suggested  that  Native 
Americans  and  Native  Hawaiians — because  of  their 
special  relationship  with  the  Federal  Government — 
should  Ije  exempt  from  the  restrictions  outlined  in 
the  policy  guidance.  The  Department  has  found  no 
legal  authority  for  treating  affirmative  action  by 
recipients  of  Federal  assistance  any  differently  if 
the  group  involved  is  Native  Americans  or  Native 
Hawaiians.  Thus,  the  principles  in  this  policy 
guidance — including  Principle  2.  which  states  that 
a  college  may  award  financial  aid  on  the  basis  of 
race  or  national  origin  if  authorized  by  Federal 
statute— apply  to  financial  aid  that  is  limited  to 
Native  Americans  and  Native  Hawaiians.  However. 
the  policy  does  not  address  the  authority  of  tribal 
governments  or  tribally  controlled  colleges  to 
restrict  aid  to  members  of  their  tribes. 
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Bakke.  438  U.S.  265  (1978).  Thus,  the 
Department's  interpretation  of  the 
general  language  of  the  Title  VI 
regulations  concerning  permissible 
affirmative  action  is  based  on  case  law 
under  both  Title  VI  and  the  Fourteenth 
Amendment. 

The  following  discussion  addresses 
the  legal  basis  for  each  of  the  five 
principles  set  out  in  the  Department's 
policy  guidance. 

1.  Financial  Aid  for  Disadvantaged 
Students 

The  first  principle  provides  tliat 
colleges  may  award  financial  aid  to 
disadvantaged  students.  Colleges  are 
free  to  define  the  circumstances  under 
which  students  will  be  considered  to  be 
disadvantaged,  as  long  as  that 
determination  is  not  based  on  race  or 
national  origin. 

As  some  commenters  noted,  the  Title 
VI  regulations  prohibit  actions  that, 
while  not  intentionally  discriminatory, 
have  the  effect  of  discriminating  on  the 
basis  of  race  or  national  origin.  34  CFR 
100.3(b)(2);  see  Guardians  Ass'n  v.  Civil 
Service  Commission  of  the  City  of  New 
York,  suprxj;  Lau  v.  Nichols.  414  U.S. 
563  (1974).  However,  actions  that  have 
a  disproportionate  effect  on  students  of 
a  particular  race  or  national  origin  are 
permissible  under  Title  VI  if  they  bear 
a  "manifest  demonstrable  relationship" 
to  the  recipient's  educational  mission. 
Georgia  State  Conference  of  Branches  of 
NAACP  V.  State  of  Georgia.  775  F.2d 
1403, 1418  11th  ar.  (1985).  It  is  the 
Department's  view  that  awarding 
financial  aid  to  disadvantaged  students 
provides  a  sufficiently  strong 
educational  purpose  to  justify  any 
racially  disproportionate  effect  the  use 
of  this  criterion  may  entail.  In 
particular,  the  Department  believes  that 
an  applicant's  character,  motivation, 
and  ability  to  overcome  economic  and 
educational  disadvantage  are 
educationally  justified  considerations  in 
both  admission  and  financial  aid 
decisions.  Therefore,  the  award  of 
financial  assistance  to  disadvantaged 
students  does  not  violate  Title  VI. 

2.  Financial  Aid  Authorized  by 
Congress 

This  principle  states  that  a  college 
may  award  financial  aid  on  the  basis  of 
race  or  national  origin  if  the  use  of  race 
or  national  origin  in  awarding  that  aid 
is  authorized  by  Federal  statute.  This  is 
because  financial  aid  programs  for 
minority  students  that  are  authorized  by 
a  specific  Federal  law  cannot  be 
considered  to  violate  another  Federal 
law,  i.e..  Title  VI.  In  the  case  of  the 
establishment  of  federally  funded 
financial  aid  programs,  such  as  the 


Patricia  Roberts  Harris  Fellowship,  the 
authorization  of  specific  minority 
scholarships  by  that  legislation  prevails 
over  the  general  prohibition  of 
discrimination  in  Title  VI.<*  This  result 
also  is  consistent  with  the  canon  of 
construction  under  which  the  specific 
provisions  of  a  statute  prevail  over  the 
general  provisions  of  the  same  or  a 
different  statute.  See  2A  N.  Singer 
Sutherland  Statutory  Construction 
section  46.05  (5th  ed.  1992); 
Radzanowerv.  Touche  Ross  and  Co., 
426  U.S.  148. 153  (1976);  Morton  v. 
Mancari.  417  U.S.  535,  550-51  (1974); 
Fourco  Glass  Co.  v.  Transmira  Products 
Corp.,  353  U.S.  225,  228-29  (1957). 
Some  commenters  argued  that  the 
existence  of  congressionally  authorized 
race-targeted  financial  aid  programs 
supports  the  position  that  all  race- 
targeted  financial  aid  programs  are 
permissible  under  Title  VI.  However, 
the  fact  that  Congress  has  enacted 
specific  Federal  programs  for  race- 
targeted  financial  aid  does  not  serve  as 
an  authorization  for  States  or  colleges  to 
create  their  own  programs  for  awarding 
student  financial  aid  based  on  race  or 
national  origin. 

3.  Financial  Aid  To  Remedy  Past 
Discrimination 

Classifications  based  on  race  or 
national  origin,  including  affirmative 
action  measures,  are  "suspect" 
classifications  that  are  subject  to  strict 
scrutiny  by  the  courts.  Regents  of  the 
University  of  California  v.  Bakke,  438 
U.S.  at  292.  The  use  of  those 
classifications  must  be  based  on  a 
compelling  governmental  interest  and 
must  be  narrowly  tailored  to  serve  that 
interest.  Richmond  v.  f.A.  Croson  Co., 
488  U.S.  469  (1989);  Wygant  v.  fackson 
Board  of  Education.  476  U.S.  267 
(1986). 

The  Supreme  Coiut  has  repeatedly 
held  that  the  Government  has  a 
compelling  interest  in  ensuring  the 
elimination  of  discrimination  on  the 
basis  of  race  ot  national  origin.  To 
further  this  governmental  interest,  the 
Supreme  Court  has  sanctioned  the  use 
of  race-conscious  measures  to  eliminate 
discrimination.  United  States  v.  Fordice, 

U.S. (1992);  United  States 

V.  Paradise,  480  U.S.  149, 167  (1987); 
Swann  v.  Chariotte-Mecklenberg  Board 


•Of  couiM,  an  individual  may  challenge  tba 
statute  under  which  the  aid  i*  provided  as  violative 
of  the  Constitution.  The  statute  would  then  be 
evaluated  under  the  constitutional  standards  for 
racial  clawifications  authorized  by  Federal  statutt 
that  ww«  established  in  Metro  Broadcasting,  Inc.  v. 
FCC.  497  U.S.  547  (1090)  and  Fu/iilove  v.  Klutmick. 
446  U.S.  446  (1980).  However,  as  explained 
previously,  such  a  suit  would  not  l>a  viable  under 
Title  VI.  for  which  the  Department  has  enloroeBMnt 
respoiuibility. 


of  Education.  402  U.S.  1, 15-16  (1971); 
McDaniel  v.  Barresi,  402  U.S.  39  (1971); 
Green  v.  County  School  Board  of  New 
Kent  County.  391  U.S.  430,  438  (1968). 
Most  recently,  in  United  States  v. 
Fordice.  supra,  the  Court  found  that 
States  that  operated  de  jure  systems  of 
higher  education  have  an  affirmative 
obligation  to  ensure  that  no  vestiges  of 
the  de  jure  sj'stem  continue  to  have  a 
discriminatory  effect  on  the  basis  of 
race. 

The  implementing  regulations  for 
Title  VI  provide  that  a  recipient  of 
Federal  flnemcial  assistance  that  has 
previously  discriminated  in  violation  of 
the  statute  or  regulations  must  take 
affirmative  action  to  overcome  the 
effects  of  the  past  discrimination.  34 
CFR  100.3(b){6){i).  Thus,  a  college  that 
has  been  found  to  have  discriminated 
against  students  on  the  basis  of  race  or 
national  origin  must  take  steps  to 
remedy  that  discrimination.  Thai 
remedial  action  may  include  the 
awarding  of  financial  aid  to  students 
from  the  racial  or  national  origin  groups 
that  have  been  discriminated  against. 

The  proposed  policy  guidance 
provided  mat  a  finding  of  past 
discrimination  could  be  made  by  a  court 
or  by  an  administrative  agency,  such  as 
the  Department's  Office  for  Civil  Rights. 
It  also  could  be  made  by  a  State  or  local 
legislative  body,  as  long  as  the 
legislature  requiring  the  affirmative 
action  had  a  strong  basis  in  evidence 
identifying  discrimination  within  its 
jurisdiction  for  which  that  remedial 
action  is  required. 

A  number  of  commenters  argued  that 
colleges  should  be  able  to  take  remedial 
action  without  waiting  for  a  formal 
finding  by  a  court,  administrative 
agency,  or  legislature.  The  Department 
agrees.  The  final  policy  guidance 
provides  that,  even  in  the  absence  of  a 
finding  by  a  court,  legislature,  or 
administrative  agency,  a  college — in 
order  to  remedy  its  past 
discrimination — may  implement  a 
remedial  race-targeted  financial  aid 

Erogram.  It  may  do  so  if  it  has  a  stnmg 
asis  in  evidence  for  concluding  that 
this  affirmative  action  is  necessary  to 
remedy  the  effects  of  its  past 
discrimination  and  its  financial  aid 
program  is  narrowly  tailored  to  remedy 
that  discrimination.  Permitting  colleges 
to  remedy  the  effects  of  their  past 
discrimination  without  waiting  for  a 
formal  finding  is  consistent  with  the 
approach  taken  by  the  Supreme  Court  in 
Wygant  v.  Jackson  Board  of  Education, 
supra.  In  Wygant,  the  Court  clarified 
that  a  school  district's  race-consdous 
voluntary  affirmative  action  plan  oould 
be  upheld  based  on  subsequent  judicial 
findings  of  past  discrimination  by  the 
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district.  Wygant  v.  Jackson  Board  of 
Education,  476  U.S.  at  277. 

In  the  Wygant  case,  teachers 
challenged  their  school  board's 
adoption,  through  a  collective 
bargaining  agreement,  of  a  layoff  plan 
that  included  provisions  protecting 
employees  from  layoffs  on  the  basis  of 
their  race.  The  school  board  contended, 
among  other  things,  that  the  plan's  race- 
conscious  layoff  provisions  were 
constitutional  because  they  were 
adopted  to  remedy  the  school  board's 
own  prior  discrimination.  Id.,  at  276, 
277.  Justice  Powell,  in  a  plurality 
opinion,  stated  that  a  public  employer 
must  have  "convincing  evidence"  that 
an  affirmative  action  plan  is  warranted 
by  past  discrimination  before 
undertaking  that  plan.  Id.,  at  277.  If  the 
plan  is  challenged  by  employees  who 
are  harmed  by  the  plan,  the  court  must 
then  make  a  determination  that  the 
employer  had  a  "strong  basis  in 
evidence  for  its  conclusion  that 
remedial  action  was  necessary."  Id. 

In  a  concurring  opinion.  Justice 
O'Connor  agreed  that  a 
"contemporaneous  or  antecedent 
finding  of  past  discrimination  by  a  court 
was  not  a  constitutional  prerequisite  to 
a  pubUc  employer's  voluntary 
agreement  to  an  affirmative  action 
plan."  Id.,  at  289.  She  explained  that 
contemporaneous  or  antecedent 
Findings  were  not  necessary  because  "A 
violation  of  Federal  statutory  or 
constitutional  requirements  does  not 
arise  with  the  making  of  findings;  it 
arises  when  the  wrong  is  committed." 
Moreover,  she  explained  that  important 
values  would  be  sachHced  if 
contemporaneous  findings  were 
required  because  "a  requirement  that 
public  employers  make  findings  that 
they  engaged  in  illegal  discrimination 
before  they  engage  in  affirmative  action 
programs  would  severely  imdermine 
public  employers'  incentive  to  meet 
voluntarily  their  civil  rights 
obligations."  Id.,  at  289,  290  (citations 
omitted). 

In  Richmond  v.  JA.  Croson.  supra,  the 
Court  again  emphasized  that  remedial 
race-conscious  action  must  be  based  on 
strong  evidence  of  discrimination.  That 
case  involved  the  constitutionality  of  a 
city  ordinance  establishing  a  plan  to 
remedy  past  discrimination  by  requiring 
prime  contractors  awarded  city 
construction  contracts  to  subcontract  at 
least  30%  of  the  dollar  amount  of  each 
contract  to  minority-controlled 
businesses.  The  Court  found  that  the 
city  council  had  failed  to  make 
sufficient  factual  findings  to 
demonstrate  a  "strong  basis  in 
evidence"  of  racial  discrimination  "by 
anyone  in  the  Richmond  construction 
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ind  istry."  Richmond  v.  J.A.  Croson,  488 
U.S  at  500. 

E  /idence  of  past  discrimination  may. 
but  need  not,  include  documentation  of 
spe  :ific  incidents  of  intentional 
dis(  rimination.  Instead,  evidence  of  a 
Stat  stically  significant  disparity 
beti  /een  the  percentage  of  minority 
stu(  ents  in  a  college's  student  body  and 
the  }ercentage  of  qualified  minorities  in 
the  -elevant  pool  of  college-bound  high 
sch  >ol  graduates  may  be  sufficient. 
Sue  1  an  approach  is  analogous  to  cases 
of  e  Tiployment  discrimination  where 
the  courts  accept  statistical  evidence  to 
inft  r  intentional  discrimination  against 
mir  ority  job  applicants.  See  Hazelwood 
Sch  ool  District  v.  United  States,  433 
U.S   299  (1977). 

B  ised  on  this  case  law,  Principle  3 
pro  fides  that  a  college  may  award  race- 
tarj  eted  scholarships  to  remedy 
dia  rimination  as  found  by  a  court  or  by 
an  I  dministrative  agency,  such  as  the 
Dei  artment's  Office  for  Civil  Rights. 
OC  I  often  has  approved  race-targeted 
fine  ncial  aid  programs  as  part  of  a  Title 
VI I  emedial  plan  to  eliminate  the 
ves  iges  of  prior  discrimination  within  a 
Sta  e  higher  education  system  that 
pre  /iously  was  operated  as  a  racially 
segi  egated  dual  system.  As  indicated  by 
the  Croson  decision,  a  finding  of  past 
dis(  rimination  also  may  be  made  by  a 
Sta  e  or  local  legislative  body,  as  long  as 
the  legislature  has  a  strong  basis  in 
evil  lence  identifying  discrimination 
wit  lin  its  jurisdiction.  The  remedial  use 
of  r  ice-targeted  financial  aid  must  be 
nar  owly  tailored  to  remedy  the  eHiects 
of  t  le  discrimination. 

/  s  revised.  Principle  3  also  allows  a 
col  ege  to  award  student  aid  on  the  basis 
of  T  ice  or  national  origin  as  part  of 
affi  -mative  action  to  remedy  the  effects 
oft  le  school's  past  discrimination 
wit  lout  waiting  for  a  finding  to  be  made 
by  I  XIR.  a  court,  or  a  legislative  body, 
if  t]  e  college  has  convincing  evidence  of 
pas :  discrimination  justifying  the 
affi  Tnative  action.  The  Department's 
Tit  9  VI  regulations,  like  the  Fourteenth 
Aw  sndment,  do  not  require  that 
anti  cedent  or  contemporaneous 
fin<  ings  of  past  discrimination  be  made 
befi  re  remedial  affirmative  action  is 
im]  lemented.  as  long  as  the  college  has 
a  st  "ong  basis  in  evidence  of  its  past 
dis  ximination.  Allowing  colleges  to 
imj  lament  narrowly  tailored  remedial 
affi  -mative  action  if  there  is  strong 
evidentiary  support  for  it— without 
req  liring  that  it  be  delayed  until  a 
fini  ing  is  made  by  OCR,  a  court,  or  a 
leg  slative  body — will  assist  in  ensuring 
tha  Title  VI's  mandate  against 
dis(  rimination  based  on  race  or  national 
ori{  in  is  achieved. 


4.  Financial  Aid  To  Create  Diversity 

The  Title  VI  regulations  permit  a 
college  to  take  voluntary  affirmative 
action,  even  in  the  absence  of  past 
discrimination,  in  response  to 
conditions  that  have  limited  the 
participation  at  the  college  of  students 
of  a  particular  race  or  national  origin.  34 
CFR  100.3(b)(6)(ii):  see  34  CFR  100.5(i). 
In  Regents  of  the  University  of 
California  v.  Baldce,  supra,  the  Supreme 
Court  considered  whether  the 
University  could  take  voluntary 
affirmative  action  by  setting  aside  places 
in  each  medical  school  class  for  which 
only  minority  students  could  compete.' 

The  Court  considered  four  rationales 
provided  by  the  University  of  CaUfomia 
for  taking  race  and  national  origin  into 
account  in  making  admissions 
decisions:  (1)  To  reduce  the  historic 
deficit  of  traditionally  disfavored 
minorities  in  medical  schools  and  the 
medical  profession.  (2)  To  coimter  the 
effects  of  societal  discrimination.  (3)  To 
increase  the  number  of  physicians  who 
would  practice  in  communities  lacking 
medical  services.  (4)  To  obtain  the 
educational  benefits  of  a  diverse  student 
body.  Similar  arguments  have  been 
advanced  in  response  to  the 
Department's  proposed  policy  guidance 
on  student  financial  assistance  awarded 
on  the  basis  of  race  or  national  origin. 

The  Court  rejected  the  first  three 
justifications.  The  first  reason  was 
rejected  as  facially  invalid  because 
setting  aside  a  fixed  number  of 
admission  spaces  only  to  ensure  that 
members  of  a  specified  race  are 
admitted  was  found  to  be  racial 
"discrimination  for  its  own  sake." 
Regents  of  the  University  of  California  v. 
Bakke.  438  U.S.  at  307.  In  rejecting  the 
second  contention  that  the  effects  of 
societal  discrimination  warranted  the 
racial  preferences,  the  Court  recognized 
that  the  State  had  a  substantial  interest 
in  eliminating  the  effects  of 
discrimination,  but  that  interest  was 
found  to  be  limited  to  "redress[ing]  the 
wrongs  worked  by  specific  instances  of 
discrimination."  Id.  The  third 
contention,  concerning  the  provision  of 
health  care  services  to  underserved 
communities,  was  rejected  by  the  Bakke 
Court  as  an  evidentiary  matter  because 
the  State  had  "not  carried  its  burden  of 
demonstrating  that  it  must  prefer 
members  of  particular  ethnic  groups 
over  all  other  individuals  in  order  to 


promote  better  health-care  delivery  to 
deprived  citizens."  Id.,  at  311. 

With  respect  to  the  final  objective,  the 
"attainment  of  a  diverse  student  body," 
Justice  Powell  found  that— 

This  dearly  is  a  constitutionally 
permissible  goal  for  an  institution  of  higher 
education.  Academic  ^edom,  though  not  a 
specifically  enumerated  constitutional  right, 
long  has  been  viewed  as  a. special  concern  of 
the  First  Amendment.  The  freedom  of  a 
university  to  make  its  own  judgments  as  to 
education  includes  the  selection  of  its 
student  body. 

Id.,  at  311,  312.  Thus,  colleges  have  a 
First  Amendment  right  to  seek  diversity 
in  admissions  to  fulfill  their  academic 
mission  through  the  "robust  exchange  of 
ideas"  that  flows  from  a  diverse  student 
body.  Id.,  at  312-313.8  However,  the 
means  to  achieve  this  "countervailing 
constitutional  interest"  under  the  First 
Amendment  must  comport  with  the 
requirements  of  the  Fourteenth 
Amendment.  The  Medical  School's 
policy  of  setting  aside  a  fixed  number  of 
admission  spaces  solely  for  minorities 
was  found  not  to  pass  the  Fourteenth 
Amendment's  strict  scrutiny  test, 
because  the  policy's  use  of  race  as  a 
condition  of  eligibility  for  the  slots  was 
not  necessary  to  promote  the  school's 
diversity  interest.  Id.,  at  315-316. 
Justice  Powell  found  that  the  Medical 
School  could  advance  its  diversity 
interest  under  the  First  Amendment  in 
a  narrowly  tailored  manner  that  passed 
the  Fourteenth  Amendment's  strict 
scrutiny  test  by  using  race  or  national 
origin  as  one  of  several  factors  that 
would  be  considered  as  a  plus  factor  for 
an  applicant  in  the  admissions  process. 
Id.,  at  317-319. 

Following  the  Bakke  decision,  the 
Department  reexamined  its  Title  VI 
regulations  to  determine  whether  any 
changes  were  necessary.  In  a  policy 
interpretation  published  in  the  Federal 
Register  (44  FR  58509),  the  Department 
concluded  that  no  change  was 
warranted.  The  Department  determined 
that  the  Title  VI  regulatory  provision 
authorizing  voluntary  affirmative  action 
was  consistent  with  the  Court's  decision 
and  that  the  provision  would  be 
interpreted  to  incorporate  the 
limitations  on  voluntary  affirmative 


^Tbe  Court  noted  that  the  University  "does  not 
purport  to  have  made"  a  determination  that  its 
aflirmatlve  action  plan  was  necessary  to  remedy 
any  past  discrimination  at  the  medical  school. 
Fegents  of  the  University  of  CoUfomia  v.  Bakke.  438 
U.S.  at  309. 


"The  Secretary  believes  that  a  college's  academic 
freedom  interest  in  the  "robust  exchange  of  ideas" 
also  includes  an  interest  in  the  existence  of  a 
diverse  faculty  and.  more  generally,  in  diversity  of 
professors  nationally,  since  scholars  engage  in  the 
interchange  of  ideas  with  others  in  ihelr  field,  and 
not  merely  with  faculty  at  their  particular  school. 
A  university  could  contribute  to  this  interest  by 
enrolling  graduate  students  who  are  committed  to 
becoming  professors  and  who  will  promote  the 
overall  diversity  of  scholars  in  their  field  of  study, 
regardless  of  the  diversity  of  the  students  who  are 
admitted  to  the  university's  own  graduate  program. 


action  announced  by  the  Court.9  Thus, 
if  a  college's  use  of  race  or  national 
origin  in  awarding  financial  aid  meets 
the  Supreme  Court's  test  under  the 
Fourteenth  Amendment  for  permissible 
voluntary  affirmative  action,  it  will  also 
meet  the  requirements  of  Title  VI. 

In  the  Department's  proposed  policy 
guidance  on  financial  aid.  a  principle 
was  included  permitting  the  use  of  race 
or  national  origin  as  a  "plus"  factor  in 
awarding  student  aid.  The  basis  for  die 
principle  was  the  Bakke  decision  and 
the  Department's  assessment  that  using 
an  approach  that  had  been  approved  by 
the  Supreme  Court  as  narrowly  tailored 
to  achieve  diversity  in  the  admissions 
context  also  would  be  permissible  in 
awarding  financial  aid.'" 

In  response  to  the  proposed  policy, 
many  colleges  submitted  comments 
arguing  that  the  use  of  race  or  national 
origin  as  a  plus  factor  in  awarding 
financial  aid  may  be  inadequate  to 
achieve  diversity.  They  contended  that, 
in  some  cases,  it  may  be  necessary  to 
designate  a  limited  amount  of  aid  for 
students  of  a  particular  race  or  national 
origin.  According  to  those  commenters, 
a  college's  financial  aid  program  can 
serve  a  critical  role  in  achieving  a 
diverse  student  body  in  at  least  three 
respects:  First,  the  availability  of 
financial  aid  set  aside  for  members  of  a 
particular  race  or  national  origin  serves 
as  a  recruitment  tool,  encouraging 
applicants  to  consider  the  school. 
Second,  it  provides  a  means  of 
encouraging  students  who  are  offered 
admission  to  accept  the  offer  and  enroll 
at  the  school.  Finally,  it  assists  colleges 
in  retaining  students  until  they 
complete  their  program  of  studies. 

The  commenters  argued  that  a 
college — because  of  its  location,  its 
reputation  (whether  deserved  or  not)  of 
being  inhospitable  to  minority  students, 
or  its  number  of  minority  graduates — 
may  be  unable  to  recruit  sufficient 
minority  applicants  even  if  race  or 
national  origin  is  considered  a  positive 
factor  in  admissions  and  the  award  of 
aid.  That  is,  the  failure  to  attract  a 
sufficient  number  of  minority  applicants 
who  meet  the  academic  requirements  of 
the  college  will  make  it  impossible  for 
the  college  to  enroll  a  diverse  student 
body,  even  if  race  or  national  origin  is 
given  a  competitive  "plus"  in  the 


»The  present  policy  guidance  on  student 
financial  assistance  supplements  the  1979  policy 
interpretation. 

'"The  Department  will  presume  that  a  college's 
use  of  race  or  national  origin  as  a  plus  factor,  with 
other  factors,  is  narrowly  tailored  to  further  the 
compelling  governmental  interest  in  diversity,  as 
long  as  the  college  periodically  reexamines  whether 
its  use  of  race  or  national  origin  as  a  plus  factor 
continues  to  be  necessary  to  achieve  a  diverse 
student  body. 


admissions  process.  In  addition,  a 
college  that  has  sufficient  minority 
applicants  to  offer  admission  to  a 
diverse  group  of  applicants  may  find 
that,  absent  die  availability  of  financial 
aid  set  aside  for  minority  students,  its 
offers  of  admission  are 
disproportionately  rejected  by  minority 
applicants. 

Furthermore,  commenters  were 
concerned  that,  while  there  may  be  lai^e 
amounts  of  financial  aid  available  for 
undergraduates  at  their  institutions, 
there  may  be  insufficient  aid  for 
graduate  students,  almost  all  of  whom 
are  able  to  demonstrate  financial  need. 
Thus,  it  is  possible  that  a  college  that  is 
able  to  achieve  a  diverse  student  body 
in  some  of  its  programs  using  ra(»- 
neutral  financial  aid  criteria  or  using 
race  or  national  origin  as  a  "plus"  factor 
may  find  it  necessary  to  use  race  or 
national  origin  as  a  condition  of 
eligibility  in  awarding  limited  amounts 
of  financial  aid  to  achieve  diversity  in 
some  of  its  other  programs,  such  as  its 
graduate  school  or  particular 
undergraduate  schools. 

The  Department  agrees  with  the 
commenters  that  in  the  circumstances 
they  have  described  it  may  be  necessary 
for  a  college  to  set  aside  financial  aid  to 
be  awarded  on  the  basis  of  race  or 
national  origin  in  order  to  achieve  a 
diverse  student  body.  Whether  a 
college's  use  of  race-targeted  financial 
aid  is  "narrowly  tailored"  to  achieve 
this  compelling  interest  involves  a  case- 
by-case  determination  that  is  based  on 
the  particular  circumstances  involved. 
The  Department  has  determined,  based 
on  the  comments,  to  expand  Principle  4 
to  permit  those  case-by-case 
determinations. 

The  Court  in  Bakke  indicated  that 
race  or  national  origin  could  be  used  in 
making  admissions  decisions  to  further 
the  compelling  interest  of  a  diverse 
student  body  even  though  the  effect 
might  be  to  deny  admission  to  some 
students  who  did  not  receive  a 
competitive  "plus"  based  on  race  or 
ethnicity."  However,  the  use  of  a  set- 
aside  of  places  in  the  entering  class  was 
impermissible  because  it  was  not 
necessary  to  the  goal  of  diversity.  In 
cases  since  Bakke,  the  Supreme  Court 
has  provided  additional  guidance  on  the 
factors  to  be  considered  in  determining 
whether  a  classification  based  on  race  or 
national  origin  is  narrowly  tailored  to  its 
purpose.  These  factors  will  be 


<>  Bakke  was  the  Supreme  Court's  first  decision 
in  an  affirmative  action  case.  Since  that  time,  the 
Court  has  decided  a  number  of  affirmative  action 
cases,  none  of  which  have  invalidated  {ustice 
Powell's  opinion  in  Bakke  that  the  promotion  of 
diversity  in  the  higher  education  selling  is  a 
compelling  interest. 


considered  by  tbe  Department  in 
assessing  whether  a  college's  noe- 
targeted  financid  aid  program  meets  die 
requirements  of  Title  VI. 

First,  it  is  necessary  to  detennioe  the 
efBcacy  of  alt«nattve  approaches. 
United  States  v.  Paradise,  480  U.S.  at 
171.  Thus,  it  is  impoitaot  that 
consideration  has  been  given  to  the  use 
of  alternative  approaches  that  are  less 
intrusive  (e^..  the  use  of  race  or 
national  origin  as  a  "plus"  factor  ratber 
than  as  a  condition  o^  eligibility).  Metro 
Broadcasting,  lac.  v.  F.CC  497  U.S.  at 
583:  Ricbnond  v.  M-  Oosoa  488  MS. 
at  507.  Financial  aid  that  is  restricted  to 
students  of  a  particular  race  or  mtionai 
origin  should  be  used  only  if  a  college 
determines  that  these  ahernative 
approaches  have  not  or  will  not  be 
effective. 

Second,  the  extent,  duration,  and 
flexibility  of  the  racial  classificatian 
must  be  addressed.  Mebo  Broadcasting. 
Inc.  V,  F.C.C..  497  U.S.  at  594;  United 
States  V.  Pantdiae,  480  U.S.  at  171.  The 
extent  of  the  osa  of  the  dessiBcatioa 
should  be  no  greater  than  is  iwcessary 
to  carry  out  its  purpose.  Kchaond  v. 
J.A.  Croson.  488  VS.  at  507.  That  is.  the 
amount  of  Gaanctal  aid  that  is  awarded 
based  on  raoa  ornatioBai  origin  should 
be  no  greater  than  is  neoesssv  to 
achieve  a  di-reoa  sdadBnt  body. 

The  duratkn  off  the  use  of  a  racial 
classification  should  be  no  loi^r  than 
is  necescary  to  its  purposa,  and  the 
classificatioa  should  be  periodically 
reexamined  to  detennioe  whether  there 
is  a  continued  need  for  its  usa.  Metro 
Broadcasting.  Inc.  v.  FCC.  497  U^.  at 
594.  Thus,  the  use  of  race-targeted 
fmancial  aid  should  continue  only 
while  it  is  necessary  to  achieve  a  diverse 
student  body,  and  an  assessment  as  to 
whether  that  continues  to  be  the  case 
should  be  made  on  a  regular  basis. 

In  addition,  the  use  m  the 
classi&catioQ  should  be  suiCciently 
flexible  that  exceptions  can  be  made  if 
appropriate.  For  example,  the  Supreme 
Court  in  United  States  v.  Paradise  fouad 
that  a  race-conscious  promotion 
requirement  was  flexible  in  operation 
because  it  could  be  waived  if  no 
quaiiHed  candidates  were  available.  480 
U.S.  at  177.  Similarly,  racial  restrictions 
on  the  award  of  financial  aid  could  be 
waived  if  there  were  no  qualified 
applicants. 

Finally,  the  burden  on  those  who  are 
excluded  from  the  benefit  conferred  by 
the  classification  based  on  race  or 
national  origin  U-s..  non-minority 
students)  must  be  considered.  Id^  at 
171.  A  use  of  race  or  national  origin  may 
impose  suc^  a  severe  burden  on 
particular  individuals — Dor  exampJe, 
eliminating  scholarships  cun«atly 
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rec  dved  by  noD-minority  students  in 
ore  iT  to  start  a  sdiolar^ip  program  for 
mil  OTTty  students — that  it  is  too 
inti  usive  to  be  considered  narrowly 
tail  ired.  See  Wygaut  t.  fackson  Board  of 
Edi  )catioa.  476  US  at  283  (use  of  race 
in  i  n  posing  layoRs  involves  severe 
disi  uption  to  lives  of  identifiable 
ind  ividuals).  Generally,  the  less  severe 
am  more  dif&ise  the  impact  on  ixm- 
mii  ority  students,  the  more  Ktely  a 
classification  based  on  race  or  national 
origin  will  address  tins  factor 
sati  sJactodly.  However,  it  is  not 
nee  9ssary  to  show  that  no  student's 
op{  octunity  to  receive  financial  aid  has 
bee  1  in  any  way  diminished  by  the  use 
of  t  le  race-t«igeied  aid.  Rather,  the  use 
of  r  )ce-targeted  Rnancial  aid  must  not 
pla  »  an  undue  burcfen  on  students  who 
are  not  eligible  for  tltat  aid. 

/  number  of  commenters  argued  that 
rao  i-taiceted  financial  aid  is  a 
mil  imally  introshre  method  to  attain  a 
diw  tnB  student  body,  far  more  limited 
in  i  ts  impact  on  non-minority  students, 
for  example,  than  raoe  targeted 
adr  lissions  poitcies.  Under  this  view, 
an<  onlikfl  the  admissions  plan  at  issue 
in  maifke.  m  raoe-to^ed  financial  aid 
awArd  could  be  a  narrowly  tailored 
metns  of  achieving  the  compelling 
intirest  in  (hversity. 

'nbe  Department  apeaa  that  there  are 
imsntant  diiierenoas  between 
adr  lissions  and  finaociat  aid.  The 
affi  "mative  ection  admissions  program 
stn  ck  down  hi  Bakke  had  the  effect  of 
exc  tiding  applicants  from  the 
uni  rarsity  on  the  basis  of  their  race.  The 
use  off  race-targeled  financial  aid.  on  the 
oth  ;r  hand,  does  not.  inand  of  itaetf, 
die  ate  dtat  a  stadent  «p>ould  be 
fon  closed  from  attending  a  college 
soli  ily  on  the  basis  of  race.  Moreover,  in 
cor  trast  to  the  number  of  admissions 
slo  5,  tiw  amount  of  financial  aid 
ava  liable  to  students  is  not  necessarily 
fix(  d.  For  eicanipfe,  a  college's  receipt  of 
pri<  'ately  donated  monies  restricted  to 
an  I  inderrepresenled  group  mi^ 
inc  -ease  the  total  pooTof  nmds  for 
stu  lent  aid  in  a  situation  in  which, 
abs  mt  the  ability  to  impose  such  a 
lim  itation,  the  donor  might  not  provide 
am  aid  at  all. 

I  ven  in  the  case  of  a  college's  own 
fun  lis,  a  decision  to  bar  the  a%vard  of 
rac  i-targeted  financial  aid  wnil  not 
ne<  essarily  translate  into  increased 
res  >urces  for  students  from  non-targeted 
gro  jps.  Funds  for  financial  aid 
res  ricted  by  race  or  national  origin  that 
are  viewed  as  a  recruitment  device 
mi]  ht  be  recfaanneled  into  other 
me  hods  of  recmitment  if  restricted 
fin  ndal  aid  is  barred.  In  other  words, 
un  ike  adnnssiontoadasa  with  a  fixed 
nui  fiber  of  places,  the  amount  of 


financial  aid  may  increase  or  decrease 
based  on  the  functions  it  is  perceived  to 
promote. 

In  summary,  a  college  can  use  its 
financial  aid  program  to  promote 
diversity  by  considering  factors  other 
than  race  or  national  origin,  such  as 
geographic  origin,  diverse  experiences, 
or  socioeconomic  background.  In 
addition,  a  college  may  take  race  or 
national  origin  into  account  as  one 
factor,  with  other  factors,  in  awarding 
financial  aid  if  necessary  to  promote 
diversity.  Finally,  a  college  may  use  race 
or  national  origin  as  a  condition  of 
eligibility  in  awarding  financial  aid  if  it 
is  narrowly  tailored  to  promote 
diversity. 

5.  Private  Gifts  Restricted  by  Race  or 
National  Origin 

The  fiitia  principle  sets  out  the 
circumstaiKXS  under  which  a  recipient 
college  can  award  financial  aid 
provided  by  private  donors  that  is 
restricted  on  the  basis  of  race  or  national 
origin. 

As  noted  by  many  conmieuters, 
pursuant  totheOvil  Ri^ts  Restoration 
Act  of  1987,  ell  of  the  operations  of  a 
college  are  covered  by  Thle  VI  if  the 
college  receives  anj  Federal  financial 
assistance.  42  U.S.C.  2000d-4e(2)(A). 
Sinoe  a  college^  award  of  privately 
donated  financiei  aid  is  within  ^ 
operations  of  the  coHege,  the  coOege 
must  comply  widi  the  roquirements  of 
Title  VI  in  awvding  those  funds." 

A  college  may  evrwd  privately 
donated  financial  aid  on  the  basis  of 
race  or  national  origin  if  dw  college  is 
remedying  its  past  discrimination 
pursuant  to  Principle  3  or  attempting  to 
achieve  a  diverse  stndent  body  pursuant 
to  Principfe  4.  In  other  words, 
Principles  3  and  4  apply  to  the  use  of 
privately  donated  foiKis  and  may  justify 
awarding  these  funds  on  the  basis  of 
race  or  national  origin  in  accordance 
with  the  wishes  of  tiie  donor.  Similarly, 
under  Principle  1,  a  college  may  award 
privately  donated  financial  aid  that  is 
restricted  to  disadvantaged  students. 

Some  commenters  were  uncertain 
whether  it  is  permissible  under  Title  VI 
for  a  college  to  solicit  private  donations 
of  student  financial  aid  that  are 
restricted  to  students  of  a  particular  race 
or  national  origin.  V  the  receipt  and 
award  of  these  funds  is  permitted  by 
Title  VI,  that  is,  in  the  circumstances 


"  Similariy .  other  oifmlzatiODS  lliat  receive 
Federal  financial  assistance  miisl  coni;>ly  with  Title 
VI  in  (heir  award  of  student  financial  aid.  On  the 
other  hand,  IncRvidtiats  tv  otgauizattons  not 
receiving  Federal  fondi  are  ntx  subject  to  Title  VI 
They  may  ^os.  as  far  ai  Title  VI  ia  concerned, 
directly  award  financial  afdto  students  on  the  basts 
of  race  or  uafioual  aii^ii. 


previously  described,  it  is  similarly 
permissible  to  solicit  the  funds  from 
private  sources. 

Financial  Aid  at  Historically  Black 
Colleges  and  Universities 

To  ensure  that  the  principles  in  this 
policy  guidance  do  not  subvert 
congressional  efforts  to  enhance 
historically  black  colleges  and 
universities  (HBCUs),  these  institutions 
may  participate  in  student  aid  programs 
established  by  third  parties  for  black 
students  that  are  not  limited  to  students 
at  the  HBCUs  and  may  use  their  own 
institutional  funds  in  those  programs  if 
necessary  for  participation. '^  See  20 
U.S.C.  1051,  1060,  and  1132c 
(congressional  findings  of  past 
discrimination  against  HBCUs  and  of 
the  need  for  enhancement). 

This  finding  is  based  upon 
congressional  findings  of  past 
discrimination  against  HBCUs  and -the 
students  they  have  traditionally  served, 
as  well  as  the  Department's 
determination  that  these  institutions 
and  their  students  would  be  harmed  if 
precluded  fi-om  participation  in 
programs  created  by  third  parties  that 
designate  financial  aid  for  black 
students.  That  action  would  have  an 
unintended  negative  effect  on  their 
ability  to  recruit  excellent  student 
bodies  and  could  undermine 
congressional  actions  aimed  at 
enhancing  these  institutions. 

Congress  has  repeatedly  made 
findings  that  recognize  the  imique 
historical  mission  and  important  role 
that  HBCUs  play  in  the  American 
system  of  higher  education,  and 
particularly  in  providing  equal 
educational  opportunity  for  black 
students.  20  U.S.C.  1051. 1060,  and 
1132c.  Congress  has  created  programs 
that  strengthen  and  enhance  HBCUs  in 
Titles  n  through  VU  of  the  Higher 
Education  Act,  as  amended  by  Public 
Law  99-498,  20  U.S.C.  1021-11321-2.  It 
has  found  that  "there  is  a  particular 
national  interest  in  aiding  institutions  of 
higher  education  that  have  historically 
served  students  who  have  been  denied 
access  to  postsecondary  education 
because  of  race  or  national  origin  .  .  . 
so  that  equality  of  access  and  quality  of 
postsecondary  education  opportunities 
may  be  enhanced  for  all  students."  20 
U.S.C.  1051.  "A  key  link  to  the  chain  of 
expanding  college  opportunity  for 
Afiican  ^nerican  youth  is 
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"This  provision  is  limited  to  HBCUs  as  defined 
in  Title  ID  of  the  Higher  Education  Act.  It  does  not 
apply  generally  to  predominantly  black  institutions 
of  higher  education.  The  reason  for  this  distinction 
is  that  Congress  has  made  specific  findings 
concerning  the  unique  status  of  the  HBCUs  that 
serve  as  the  basis  for  this  provision. 


strengthening  the  Nation's  historically 
Black  colleges  and  universities."  House 
Report  No.  102-447, 1992  U.S.  Code 
Cong,  and  Adm.  News  p.  353. 

Congress  has  found  that  "the  current 
state  of  HBCUs  is  partly  attributable  to 
the  discriminatory  action  of  the  States 
and  the  Federal  Government  and  this 
discriminatory  action  requires  the 
remedy  of  enhancement  of  Black 
postsecondary  institutions  to  ensure 
their  continuation  and  participation  in 
fulfilling  the  Federal  mission  of  equality 
of  educational  opportunity."  20  U.S.C. 
1060.  See  also.  House  Report  No.  102- 
447, 1992  U.S.  Code  Cong,  and  Adm. 
News  p.  353;  House  Report  No.  99-383, 
1986  U.S.  Code  Cong,  and  Adm.  News 
2592-2596.  This  includes  providing 
access  and  quality  education  to  low- 
income  and  minority  students,  and 
improving  HBCUs'  academic  qualitv.  20 
U.S.C.  1051. 

For  these  same  reasons,  every 
Administration  in  recent  years  has 
recognized  the  special  role  and 
contributions  of  HBCUs  and  expressed 
support  for  their  enhancement.  See 
"Revised  Criteria  Specifying  the 
Ingredients  of  Acceptable  Plans  to 
Desegregate  State  Systems  of  Public 
Higher  Education,"  43  FR  6658  (1977); 
Exec.  Orders  Nos.  12232.  45  FR  53437 
(1980):  12320,  46  FR  48107  (1981); 
12677.  54  FR  18869  (1989);  and  12876. 
58  FR  58735  (1993).  The  Department's 
own  data  indicate  that  HBCUs  ccmtinue 
to  play  a  vital  role  in  providing  higher 
education  for  many  black  students.  In 
1989  and  1990,  more  than  one  in  four 
black  bachelor's  degree  recipients 
received  their  degree  firom  an  HBCU 
(26.7%).  See,  "Historically  Black 
Colleges  and  Universities,  1976-90" 
(U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
July  1992). 

This  policy  guidance  is  not  intended 
to  limit  the  efi^orts  to  enhance  HBCUs 
called  for  by  Congress  and  the 
President.  "The  Department  recognizes, 
however,  that  Principle  3  (remedying 
past  discrimination)  and  Principle  4 
(creating  diversity)  may  not  provide  for 
HBCUs  the  same  possibility  of 
participating  in  race-targeted  programs 
of  financial  aid  for  black  students 
established  by  third  parties  as  are 
provided  for  other  colleges  and 
universities.  As  some  commenters 
pointed  out,  HBCUs  continue  to  enroll 
a  disproportionate  percentage  of  black 
students  and  need  to  be  able  to  compete 
for  the  most  talented  black  students  if 
they  are  to  improve  the  quality  and 
prestige  of  their  academic  environments 
and,  therefore,  enhance  their 
attractiveness  to  all  students  regardless 
of  race  or  national  origin. 


HBCUs'  abilities  to  recruit,  enroll  and 
retain  talented  students  will  be 
undermined  unless  HBCUs  are 
permitted  to  attract  talented  black 
students  by  participating  in  aid 
programs  for  black  students  that  are 
established  by  third  parties  in  which 
other  colleges,  i.e.,  those  that  meet 
Principle  3  or  4,  participate.  Limiting  or 
precluding  HBCUs'  participation  in 
private  programs,  such  as  the  National 
Achievement  Scholarship  program, 
would  have  an  unintended  negative 
effect  on  their  ability  to  recruit  a 
talented  student  body.  Under  this 
scholarship  program,  which  is  restricted 
to  academically  excellent  black 
students,  one  type  of  National 
Achievement  Scholarship  is  funded  by 
the  institution.  If  HBCUs  were  unable  to 
participate  in  this  program,  some  top 
black  students  mig^t  be  forced  to  choose 
between  (1)  receiving  a  National 
Achievement  Scholarship  to  attend  a 
school  that  met  Principle  3  or  4  and  (2) 
attending  an  HBCU.  For  these  reasons, 
the  Department  interprets  Title  VI  to 
permit  HBCUs  to  participate  in  certain 
race-targeted  aid  programs  for  black 
students,  such  as  the  National 
Achievement  Scholarship  program. 

The  Department  reads  Title  VI 
consistent  with  other  statutes  and 
Executive  orders  addressing  the  special 
needs  and  history  of  HBCUs.  In 
particular,  the  Department  notes 
congressional  findings  of  discrimination 
against  black  students  that  are  the  Basis 
for  enhancement  efforts  at  HBCUs. 
Additionally,  the  Department  interprets 
Title  VI  to  permit  limited  use  of  race  to 
avoid  an  anomalous  and  absurd  result, 
i.e..  penalizing  HBCUs  and  students 
who  seek  admission  to  HBCUs,  and 
putting  HBCUs  at  a  disadvantage  with 
respect  to  other  schools  precisely 
because  of  the  special  history  and 
composition  of  the  HBCUs. 

The  use  of  race-targeted  aid  by  HBCUs 
that  the  Department  is  interpreting  Title 
VI  to  permit  under  this  provision  is 
narrowly  tailored  to  further  the 
congressionally  recognized  purpose  of 
enhancement  of  HBCUs.  HBCUs  may 
not  discriminate  on  the  basis  of  race  or 
national  origin  in  admitting  students. 
They  may  not  create  their  own  race- 
targeted  financial  aid  programs  using 
their  own  institutional  funds  unless 
they  satisfy  the  requirements  of  any  of 
the  other  principles  in  tliis  guidance. 
Nor  may  they  accept  private  donations 
of  race-taigeted  aid  for  black  students 
that  are  limited  to  students  at  the 
institution  unless  otherwise  permitted 
by  the  guidance.  Because  HBCUs  have 
traditionally  enrolled  black  students,  it 
should  not  subvert  the  goal  of 
enhancing  the  institutions  to  require 
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that  they  oot  restrict  aid  to  black 
students  if  usiag  their  own  funds  or 
funds  ^m  pifvsts  dooors  that  wish  to 
set  up  financial  aid  pro^-axns  at  these 
institutions.  However,  because  the 
applicant  pool  that  is  attracted  to 
HBCUs  presently  consists  primarily  of 
black  students.  HBCUs  would  be  placed 
at  a  distinct  disadvantage  with  regard  to 
other  colleges  in  attracting  talented 
students  if  they  could  not  participate  in 
financial  aid  programs  set  up  by  third 
parties  for  black  students.  Thus,  the 
Department  interprets  Title  VI  to  permit 
an  HBCU  to  participate  in  race-targeted 
financial  aid  programs  for  black 
students  that  are  created  by  third 
parties,  if  the  programs  are  not  restricted 
to  students  at  HBCUs. 

The  participitiaD  by  HBCUs  in  those 
race-targeted  aid  programs  will  be 
subject  to  periodic  reassessment  by  the 
Department.  The  Department  will 
regularly  review  the  results  of 
enhaaconeot  efforts  at  HBCUs. 
induding  the  annual  report  to  the 
President  on  the  progress  achieved  in 
enhancing  the  role  and  capabilities  of 
HBCUs  required^  Section  7  of 
Executive  Order  12876.  If  an  HBCU  has 
been  enhanced  to  the  point  that  the 
institution  is  attractive  to  individuals 
regardless  of  their  race  or  national  origin 
to  the  same  extent  as  a  non-HBCU,  then 
that  institution  may  participate  in  only 
those  race-targeted  aid  programs  that  are 
consistent  with  the  other  principles  in 
this  policy  guidance. 

TransiUon  Period 

The  proposed  policy  guidance  would 
have  provided  a  four-year  transition 
period  for  individual  students  to  ensure 
that  they  did  not  lose  their  financial  aid 
as  a  remit  of  the  guidance.  Commenters 
pointed  out  that,  in  some  cases,  four 
years  may  not  be  a  sufficient  time  for  a 
student  to  complete  his  or  her  academic 
program  at  a  college.  In  addition. 


CO  nmenters  expressed  concern  thrt 
rei  ising  the  policies  and  procedures 
us  )d  in  recruiting  minority  students  and 
in  jroviding  student  Imancial  assistance 
w(  uld  require  time  to  develop  and 
im  >leni«it.  The  revisions  that  have 
be  n  made  to  the  final  pcdicy  guidance 
sh  mid  result  in  fa  fewer  instances  in 
wl  ich  colleges  will  be  required  to 
ch  mge  their  financiai  aid  programs. 
H(  wever,  the  Department  recognizes 
thi  t  coHeges  may  need  to  conthict 
ex  ensive  reviews  of  their  current 
pr  t^rams  and  that  in  some  cases 
ad  ustments  to  those  programs  may  be 
ne  :essary.  As  a  resuh,  the  Department  is 
ex  >anding  the  proposed  transition 
pe  iod. 

'  "he  Department  is  providing  colleges 
a  r  iasonable  period  of  time  to  review 
an  1,  if  necessary,  adjiist  their  financial 
ai(  pro^vms  in  an  orderly  manner  that 
cai  ises  the  least  possible  disruption  to 
thi  ir  students.  Colleges  must  adjust 
th(  ir  financial  aid  programs  to  be 
CO]  isistent  with  the  principles 
pn  vionsly  set  out  no  later  than  two 
ye  rs  after  the  effective  date  of  the 
De  >artment's  policy  guidance.  However, 
CO  leges  may  continue  to  provide 
fir  mcial  aid  awarded  on  the  basis  of 
ra(  a  or  national  origin  to  students  who 
ha  1  either  applied  for  or  received  that 
asi  istance  prior  to  the  effective  date  oif 
th;  s  guidance  during  the  hill  course  of 
th(  «e  students'  academic  program  at  the 
CO  lege,  even  though,  in  many  cases, 
this  will  extend  beyond  the  two-year 
period  and.  in  some  cases,  the  four-year 
pe  iod  identified  in  the  proposed 
po  icy. 

i  although  some  commenters 
qu  istioned  the  Department's  authority 
to  I  :reate  a  transition  period,  such  a 
pel  iod  for  adjustments  is  consistent 
wi  h  the  Department's  approach  in  the 
pa  t  under  other  civil  rights  statutes  it 
en  orces.  See  34  CFR  106.41(d) 
(tF  nsition  period  to  permit  recipients  to 


bring  their  athletic  programs  into 
compliance  with  Title  IX  of  the 
Education  Amendments  of  1972);  34 
CFR  104.22(e)  (transition  period  to 
permit  recipients  to  make  faalities 
accessible  to  individuals  with 
disabilities,  as  required  by  Section  504 
of  the  Rehabilitation  Act  of  1973).  It  is 
based  on  the  Depaitment's  recognition 
of  the  practical  difficulties  that  some 
colleges  may  face  in  makli^  changes  to 
their  recruitment  and  financial  aid 
award  processes. 

The  transition  period  also  is 
consistent  with  the  Department's  policy, 
in  approving  plans  lor  the  desegregation 
of  State  systems  of  higher  education, 
that  students  who  have  been  the 
beneficiaries  of  past  discriminatory 
conduct  not  be  required  to  bear  the 
burden  of  corrective  action.  For 
example,  white  the  Department  requires 
State  higher  education  systems  to  take 
remedial  action  to  increase  the 
enrollment  of  previously  excluded 
students,  it  does  not  require  the 
expulsion  of  any  student  in  onler  to 
permit  admission  of  those  previously 
excluded.  See  Wygant  v.  fackson  Board 
of  Education,  476  U.S.  at  282-85. 

Finally,  the  transitiini  period  is 
consistent  with  the  Depmtment's 
obligations  under  Title  VI  to  seek 
voluntary  compliance  by  recipients  that 
have  been  feond  in  violation  of  the 
statute.  42  U.S.C  2000d-l.  During  the 
transition  period,  the  Department  will 
provide  colleges  with  tedmical 
assistance  to  help  them  maka  any 
necessary  dianges  to  their  financial  aid 
programs  in  order  to  achieve 
compliance  with  Title  VI. 

Program  Authoriiy:  n  U.S.C  20(X)d. 

Dated:  February  17, 1994. 
Richard  W.Riley. 
Secretary  ofEducatioa. 
(FR  Doc  94-4010  Filed  2-22-94;  8.-4S  am] 
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DEPARTMENT  OF  EDUCATION 

(CFDA  NOS.:  84.203  A,  B  and  q 

Star  Schoda  Program;  Notice  Inviting 
Appllcationa  for  New  Awards  for  Fiscal 
Year  1994 

Note  to  applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  the  Star  Schools  Program 
competitions. 

Organization  of  notice:  This  notice 
applies  to  three  separate  grant 
competitions  under  the  Star  Schools 
Pro-am.  The  notice  is  organized  in  four 
parts  plus  an  appendix.  Part  I  contains 
certain  information  that  is  pertinent  to 
all  competitions.  Part  II  consists  of  fiscal 
information  for  each  competition 
announced  in  this  notice.  Part  ID 
consists  of  programmatic  information 
for  each  competition.  Part  IV  consists  of 
the  selection  criteria  that  applies  to  all 
competitions.  The  appendix  contains  all 
forms  necessary  for  applying  for  grant 
awards  under  each  of  the  individual 
competitions. 

Porf  /;  The  following  information 
applies  to  all  three  competitions  in  this 
notice: 

Deadline  for  transmittal  of 
applications:  April  18, 1994. 

Deadline  for  intergovernmental 
review:  June  17, 1994. 

Project  period:  Up  to  24  months. 

Budget  period:  12  months. 

Applicable  regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(a)  34  CFR  Part  74  (Administration  of 
Grai^ts  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(b)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(c)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 


d)  34  CFR  Part  79  (Intergovernmental 
Re  i^iew  of  Department  of  Education 

Pr  igramsand  Activities). 

e)  34  CFR  Part  80  (Uniform 

A(  ministrative  Requirements  for  Grants 
an  1  Cooperative  Agreements  to  State 
an  1  Local  Governments). 

n  34  CFR  Part  81  (General  Education 
Pr  tvisions  Act — ^Enforcement). 

g)  34  CFR  Part  82  (New  Restrictions 
onJLobbyinc). 

■i)  34  CFR  Part  85  (Govemmentwide 
De  )arment  and  Suspension 
(N  >nprocurement)  and 
Go  iremmentwide  Requirements  for 
Dr  ig-Free  Woricplace  (Grants)). 

1)34  CFR  Part  86  (Drug-Free  Schools 
an  1  Campuses). 

.  Ascription  o/ program;  The  Star 
Sc  lools  Program  is  authorized  by  Title 
DC  of  the  Education  for  Economic 
S©  :imty  Act  (the  "Act"),  Public  Law 
10  ►-297,  as  amended  by  Public  Law 
10  !-103.  The  purpose  of  the  program  is 
to  mcourage  improved  instruction  in 
mi  thematics,  science,  foreign  languages, 
an  1  other  subjects,  such  as  literacy 
sk:  Is  and  vocational  education,  and  to 
sei  ve  underserved  populations, 
in(  luding  disadvantaged,  illiterate, 
lin  ited-English  proficient,  and  disabled 
stu  dents  through  distance  learning 
tec  mologies.  The  Star  Schools  Program, 
as  veil  as  the  absolute  priorities  for  this 
ye  IT,  supports  Goals  2000,  the 
Pn  sident's  strategy  for  moving  the 
Na  ion  toward  the  National  Education 
Go  lis.  Specifically,  in  the  Goals  2000 
le(  islation  pending  before  Congress, 
N£  ional  Education  Goal  3  calls  for 
sti  dents'  mastery  of  challenging  subject 
mi  tter  in  the  following  subjects: 
En  >lish.  mathematics,  science,  foreign 
lai  guages,  the  arts,  history,  civics,  and 
geigraphy.  Goal  4  calls  for  U.  S. 
stu  dents  to  be  first  in  the  world  in 
mi  thematics  and  science.  Goal  5  calls 
foi  all  Americans  to  be  literate  and  to 
po  sess  the  knowledge  and  skills 
n©  ;essary  to  comjpete  in  a  global 
eci  nomy  and  exercise  the  rights  and 
res  >onsibilities  of  citizenship. 

I  reographic  distribution:  In 
de  ermining  which  applications  shall  be 
fui  ded,  the  Secretary  shall  assure  an 

Part  II— Fiscal  Information 


CFDA  No.  and  name 


64.203A    Distance  Education  Projects 


84.203B    Special  Statewide  Project 
84.203C    OissefTNnation  Grants 


equitable  geographic  distribution  of 
funds  and  services. 

Special  requirement:  The  Federal 
Government  maintains  an  interest  in  all 
equipment  purchased  throu^  projects 
funded  under  this  program  for  the 
useful  life  of  the  equipment.  Therefore, 
grantees  are  required  to  maintain  an 
annual  inventory  of  equipment  and  the 
use  of  such  equipment  for  ten  years  after 
purchase. 

Definitions:  The  following  definitions 
apply  to  the  terms  used  in  this  notice: 

"Educational  institution"  means  an 
institution  of  higher  education,  a  local 
educational  agency,  and  a  State 
educational  agency. 

"Institution  of  higher  education"  has 
the  same  meaning  given  that  term  imder 
section  1201(a)  of  the  Higher  Education 
Act  of  1965,  as  amended  (20  U.S.C. 
1141(2)). 

"Instructional  programming"  means 
courses  of  instruction,  training  courses, 
and  materials  used  in  such  instruction 
and  training  which  have  been  prepared 
in  audio  and  visual  form  on  tape,  disc, 
film,  or  live  interactive  presentations, 
and  presented  by  means  of 
telecommunications  devices. 

"Local  educational  agency"  has  the  - 
same  meaning  given  the  term  under 
section  1471(12)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(12)). 

"Public  broadcasting  entity"  has  the 
same  meaning  as  that  given  that  term  in 
section  397  of  the  Communications  Act 
of  1934  (47  U.S.C.  397). 

"State"  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  Palaui 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

"State  educational  agency"  has  the 
same  meaning  given  that  term  under 
section  1471(23)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2891(23)). 

"Secretary"  means  the  Secretary  of 
Education. 


Estimated  avail- 
able funds 


$20,096,800 

4,000,000 
1,297,200 


Estimated  range 
of  awards 


$1,500,000- 

4,000,000 

4,000,000 

250,000-350,000 


Estimated  average 
size  of  awards 


$2,500,000 

4,000,000 
300,000 


Estimated 

number  of 

awards 


8 

1 

4 
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Note:  Th«  Act  limits  any  one  OMwrd  to  not 
more  than  S10.00G,QQO  for  any  oaa  fiscal 
year.  The  Department  is  not  tiound  by  any 
estimates  in  this  notice. 

Partm 

CFDA  No.  84.203A    Star  School&r- 
Distance  Education  Projects 

Purposeof  the  program:  To  Bncoxirage 
improved  instruction  in  various  subject 
areas  £or  underserved  populations 
through  the  use  oC  telecommunications 
networks. 

Eligible  appHcaitts:  Only  eligible 
telecommunications  partnerships  may 
receive  grants  under  this  program. 
Eligible  telecommunications 
partnerships  must  be  organized  on  a 
statewide  or  multistate  basis.  Two  types 
of  partnerships  are  eligible: 

(a)  A  public  agency  or  corporation 
established  for  tfie  purposes  of 
developing  and  operating 
telecommunications  networks  to 
enhance  educational  opportunities 
provided  by  educational  institutions, 
teacher  training  centers,  and  other 
entities,  provided  that  the  agency  or 
corporation  represents  the  interests  of 
elementary  and  secondary  schools 
which  are  eligible  for  assistance  under 
Chapter  1  of  Title  1  of  the  Elementary 
and  Secondary  Educau'on  Act  of  1965; 
or 

(b)  A  partnership  which  includes 
three  or  more  of  the  following,  and  at 
least  oneof  which  shall  be  an  agency 
described  in  (1)  or  (2),  and  which  will 
provide  a  telecommunications  network: 

(1)  A  local  educational  agency,  which 
has  a  significant  number  of  elementary 
and  secondary  schools  which  are 
eligible  for  assistance  under  Chapter  1 
of  Title  1  of  the  Elementary  and 
Secondary  Education  Act  of  1965  or 
elementary  and  secondary  schools 
operated  for  Indian  children  by  the 
Department  of  the  Interior  eligible  under 
section  1005(d)  of  the  Elementary  and 
Secondary  Education  Act  of  1965; 

(2)  A  Stete  educational  agency; 

(3)  An  institution  of  higher  education 
or  a  State  higher  education  agency; 

(4)  A  teacher  training  center  or 
academy  which — 

(A)  Provides  teacher  preservice  and 
inservice  training;  and 

(B)  Receives  Federal  financial 
assistance  or  has  been  approved  by  a 
State  agency; 

(5)(A)  A  public  or  private  entity  with 
experience  and  expertise  in  the 
planning  and  operation  of  a 
telecommunications  uetwork,  including 
entities  inrotved  in  telecommunications 
through  satelbte,  cable,  telephone,  or 
computers;  or 

(6)  A  pabhc  broadcasting  entity  with 
such  experience;  or 


(6)  A  public  or  private  deraeotwy  or 
secomiary  scheot 

Continmitg  eUg^bitity:  An  el^ble 
teiecommunic^ons  partner^ip 
currently  funded  under  the  Star  Schools 
Program  is  eligible  to  receive  an 
additional  grant  if  it  demonstrates  that 
the  nartnership  wilk 

(a)  Continue  to  provide  services  in  the 
subject  a^eas  and  geographic  areas  in. 
which  services  were  provided  under  the 
previous  Star  Schools  grant;  and 

(b)  Use  all  grant  hm^  to  provide 
expanded  services  by: 

fl)  Increasing  the  number  of  students, 
schools,  or  school  districts  served  by  the 
courses  of  instruction  assisted  under 
this  program  in  the  previous  grant 
period; 

(2)  Providing  new  courses  ol 
instruction;  or 

(3)  Serving  new  populations  of 
underserved  individuals,  such  as 
childieit  or  adults  who  are 
disadvantaged,  have  limited-English 
proficiency,  are  disabled,  are  illiterate, 
or  lack  high  school  diplomas  or  their 
equivalent 

Priorities:  Under  34  CFR  75.105(c)t3), 
the  Secretary  gives  an  absolute 
preference  for  applications  that  meet 
one  or  more  of  the  following  priorities. 
The  Secretary  funds  under  thu 
competition  only  applications  that  meet 
one  or  more  of  these  absolute  priorities. 

Absolute  Priority  1— National  Education 
Goals 

Projects  that  develop  and  deliver 
instructional  programming  for 
elementary  or  secondary  school 
students,  or  both,  that  supports 
achievement  of  one  or  more  of  the 
National  Education  Goals,  and  that  is 
consistent  with  challenging  national  or 
State  content  standards. 

Absolute  Priority  2— Preparation  for 
Work 

Projects  that  develop  and  deliver 
instructional  programming  to  enhance 
the  workplace  and  Uteracy  skills  of  high 
school  students,  or  young  adults  who 
are  not  in  school,  ot  both,  in  order  to 
prepare  students  for  responsible 
citizensbip,  further  learning,  and 
productive  employment,  and  make  the 
school-to-work  transition  more 
successful. 

Absolute  Priority  3— Preservice  and 
Inservice  Teacher  Education 

Projects  that  develop  and  deliver 
programming  for  preservice  teachers 
attending  colleges  and  universities,  or 
professional  development  for  practicing 
teachers  and  other  Mlucationaf 
personnel,  or  both.  In  meeting  this 
priority,  projects  must  provide 


inftHtnatioTt  about  die  National 
Education  Goals,  emerging  national  or 
State  content  standards,  and  ways  in 
which  standards-driven  systemic  reform 
can  help  ensure  tiiat  all  students  have 
opportunities  to  reach  high  levels  of 
achievement,  hi  addition,  projects  must 
provide  professional  development 
activities  that  include  strong  academic 
content  and  sabject-spedfic  pedagogical 
components  to  help  teachers  provide 
challenging  teaming  experiences  in  the 
core  academic  subjwts  for  their 
students. 

Competitive  priority:  Under  20  U.S.C.  • 
4084(c)  and  34  CFR  75.105{c)(2){iiJ.  the 
Secretary  gives  prefBrence  to 
applications  that  meet  the  following 
competitive  priority.  For  those 
appBcations  that  include  a  mathematics 
or  science  component,  the  Secretary 
gives  preference  to  appUcations  that 
meet  paragraphs  (a)-<i)  of  the 
competitive  priority.  For  those 
applications  that  include  a  foreign 
language  component,  the  Secretary  gives 
preference  to  apphcations  that  meet 
paragraphs  (a)-(h)  of  the  competitive 
priorUy.  For  those  apphcations  that  do 
not  include  a  mathematics,  science  or 
foreign  language  component,  the 
Secretary  gives  preference  to 
applications    that    meet    paragraphs 
(b)-(g)  of  the  competitive  priority.  An 
application  that  meets  the  applicable 
paragraph  of  the  following  competitive 
priority  is  selected  by  the  Secretary  over 
applications  of  comparable  merit  that  do 
not  meet  this  priority: 

(a)  The  applicant  will  provide  a 
concentration  and  quality  of 
mathematics,  science,  and  foreign 
languages  resources  which,  by  meir 
distribution  through  the  eligible 
telecommunications  partnership,  will 
ofTer  significant  new  educational 
opportimities  to  network  participants 
and  particularly  to  traditionaUy 
underserved  populations  and  areas  with 
scarce  resources  and  limited  access  to 
courses  in  mathematics,  science,  and 
foreign  languages. 

Note:  Aithough  an  applicmtioo  that  focuses 
on  8  subject  area  otl»r  than  matiieniabcs, 
science  or  forwgn  languages  is  not  required 
to  meet  paragraph  (a)  of  liie  competitive 
priority,  the  Secretary  encourages  the 
applicant  to  address  the  needs  of 
traditionally  underserved  populations  and 
areas  with  scarce  resources  and  limited 
access  to  courses  in  the  subject  ares 
addressed  in  the  application. 

(b)  The  applicant  has  secured  the 
direct  cooperation  and  involvement  of 
public  and  private  educational 
institutions.  State  and  local  government, 
and  industry  in  planning  the  network. 

(c)  The  applicant  will  serve  the 
broadest  range  of  institutions,  including. 
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in  the  case  of  elementary  and  secondary 
schools,  those  elementary  and 
secondary  schools  having  significant 
numbers  of  children  counted  for  the 
purpose  of  Chapter  1  of  Title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  programs  providing 
instruction  outside  of  the  school  setting, 
institutions  of  higher  education,  teacher 
training  centers,  research  institutions, 
and  private  industry. 

(d)  The  applicant  will  demonstrate 
that  a  significant  number  of  educational 
institutions  have  agreed  to  participate  in 
the  use  of  the  telecommunications 
system  for  which  assistance  is  sought^ 

(e)  The  applicant  will  have  substantial 
academic  and  teaching  capabilities 
including  the  capability  of  training, 
retraining,  and  inservice  upgrading  of 
teaching  skills. 

(0  The  applicant  will  provide  a 
comprehensive  range  of  courses  for 
educators  with  different  skill  levels  to 
teach  them  instructional  strategies  for 
students  with  different  levels  of  skills, 
provide  training  to  participating 
educators  in  ways  to  integrate 
telecommunications  courses  into 
existing  school  curricula,  and  include 
instruction  for  students,  teachers,  and 
parents. 

(g)  The  applicant  will  serve  a 
multistate  area. 

(h)  The  applicant  will  demonstrate 
that  a  telecommunications  entity  (such 
as  a  satellite,  cable,  telephone,  or 
computer  company,  or  pubhc  or  private 
television  station)  will  participate  in  the 
partnership  and  will  donate  equipment 
or  in-kind  services  for 
telecommunications  linkages. 

(i)  The  applicant  will,  in  providing 
services  with  funds  provided  under  this 
program,  meet  the  needs  of  groups  of 
individuals  traditionally  excluded  from 
careers  in  mathematics  and  science 
because  of  discrimination, 
inaccessibility,  or  economically 
disadvantaged  backgrounds. 

Funding  requirement:  The  Federal 
share  for  each  fiscal  year  shall  be  75 
percent  of  the  cost  of  the  project.  The 
eligible  telecommimlcations  partnership 
shall  provide  the  remainder  of  the  funds 
from  non-Federal  sources.  The  matching 
funds  for  the  project  may  be  in  cash  or 
in-kind  support,  fairly  evaluated.  In  the 
case  of  financial  hardship,  an  applicant 
may  request  that  the  Secretary  reduce  or 
waive  the  matching  requirement. 

CFDA  NO.  84.203B    Star  Schools- 
Special  Statewide  Network 

Purpose  of  the  program:  In  addition  to 
the  Star  Schools  Distance  Education 
Projects  (CFDA  #  84.203A),  the 
Sedretary  will  fund  one  statewide 
telecommimications  network  to 


dem  jnstrate  the  delivery  of 

instJ  actional  programming  through  a 

fibei  optic  telecommunications  network 

usin  ;  two-way  full  motion  interactive 

vide  ),  voice  and  data 

telec  ommunications. 

El  gible  applicants:  An  eligible 
telec  ommunications  partnership  that 
mee  s  the  criteria  described  imder  Part 
III  8  \.203A  and  is  organized  on  a 
state  wide  basis  may  apply  for  a  grant 
imdi  sr  this  section. 

Pi  orities:  The  competitive  priority 
desc  ribed  under  Part  HI  84.203A  of  this 
notii  :e  applies  to  this  section,  with  the 
exc€  }tion  of  paragraph  (g)  of  the 
com  )€titive  priority. 

Fi  nding  requirement:  The  Federal 
shar  i  for  each  fiscal  year  shall  be  not 
mor  >  than  50  percent  of  the  cost  of  the 
proji  »ct.  The  statewide 
tele<  ommunications  partnership  shall 
pro\  ide  the  remainder  of  the  funds  from 
non  federal  sources.  The  matching 
func  s  for  the  project  may  be  in  cash  or 
in-k  nd  support,  fairly  evaluated. 

Sj  ecial  program  requirements:  (a)  A 
proj  !ct  funded  under  this  section  must 
dem  anstrate  the  use  of  a  fiber  optic 
tele<  ommunications  network  to  carry 
two-  way  interactive  voice,  video,  and 
data  transmissions. 

(b  During  the  funding  period,  the 
proj  ict  must  link  together  public  and 
priv  ite  institutions  of  higher  education 
and  secondary  schools,  and  must 
incl  ide  a  participant  in  every  county  in 
the :  ;tate. 

CFLANo.84.203C    Star  Schools— 
Disi  imination  Grants 

P  irpose  of  the  program:  To  provide 
diss  imination  and  technical  assistance 
to  S  ate  and  local  educational  agencies 
not  )resently  served  by 
telecommunications  partnerships  to 
assist  them  to  plan  and  implement 
tech  nology-based  distance  learning 
syst  >ms. 

£  igible  applicants:  (a) 
Teh  communications  partnerships 
pre>  iously  or  currently  funded  trough 
the  Itar  Schools  Program. 

(b  Other  eligible  entities,  which  are 
defi  led  as  federally  funded  programs  or 
inst  tutions  of  higher  education  that 
havi  I  demonstrated  expertise  in 
edu  :ational  applications  of  technology 
and  provide  comprehensive  technical 
assistance  to  educators  and 
policymakers  at  the  local  level. 

Ptority:  Under  34  CFR  75.105(c)(3), 
the  Becretary  gives  an  absolute 
preference  for  applications  that  meet  the 
foil  wing  priority.  The  Secretary  funds 
unc  ir  this  competition  only 
app  ications  that  meet  this  absolute 
pric  rity. 


Absolute  priority:  Dissemination 
projects  that  will  provide  services 
nationwide. 

Special  program  requirements:  A 
project  funded  under  this  section  must 
provide  technical  assistance  to  State  and 
local  educational  agencies  to  plan  and 
implement  technology-based  systems 
including — 

(a)  Information  regarding  successful 
distance  learning  resources  for  States, 
local  educational  agencies,  and  schools; 

(b)  Assistance  in  connecting  users  of 
distance  learning,  regional  educational 
service  centers,  colleges,  and 
universities,  the  private  sector,  and 
other  relevant  entities; 

(c)  Assistance  and  advice  in  the 
design  and  implementation  of  systems 
to  include  needs  assessment  and 
technology  design;  and 

(d)  Assistance  in  the  identification  of 
possible  connections  and  cost-sharing 
arrangements  for  users  of  such  systems. 

Part  IV:  The  following  information 
applies  to  all  competitions  in  this 
notice: 

Selection  criteria:  (a)(1)  The  Secretary 
uses  the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximimi  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purposes  of  the 
Star  Schools  Program,  P.L.  100-297  as 
amended  by  P.L.  102-103,  including 
consideration  of— 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  Star  Schools 
Program. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  authorizing  the 
program,  including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
o{>eration  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  Hie  extent  to  which  the  plan  of 
management  is  efiective  and  ensures 
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proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  appUcant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one. is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  ofresources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supphes. 

Intergovernmental  review  of  federal 
programs:  This  program  is  suoject  to  the 


requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
Friday,  September  24. 1993. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

/jiy  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
nailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.0. 12372 — 
CFDA  #  84.203  A,  B  or  C  ,  U.S. 
Department  of  Education,  room  4161, 
400  Maryland  Avenue  SW.. 
Washington.  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  it  is  for 
applications  (see  34  CFR  75.102). 
Recommendations  or  comments  may  be 
hand-delivered  until  4:30  p.m. 
(Washington,  DC  time)  on  the  date 
indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 
Instructions  for  transmittal  of 
appUcations: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #[Applicant  must 
insert  number  and  letter]),  Washington, 
DC  20202-4725;  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 


date  to:  U.S.  Department  of  Education, 
AppUcation  Control  Center.  Attention: 
(CFDA  #  (Applicant  mu.st  insert  number 
and  letter)).  Room  #3633,  Regional 
Office  Building  #3  7th  and  D  Streets, 
SW..  Washington,  DC  20202-4725. 

Note:  Although  applicants  are  not 
obligated  to  do  so,  it  would  be  quite  helpful 
if  an  additional  two  copies  of  the  application 
were  submitted  (an  original  and  four  copies). 
The  additional  copies  would  be  used  during 
the  review  process. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  maiUng 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (l)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  70a- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  numt)er — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  instructions  and  forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  in  which  the  submitted 
application  should  be  organized.  The 

i>arts  and  additional  materials  are  as 
ollows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 
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Part  M:  Application  Narrative 
Additional  Materials  - 

Estimated  Public  Reporting  Burden. 

Star  Schools  Program  Assurances. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying: 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013. 
6/90). 

Certification  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014, 9/90)  and 
instructions. 


Nol  e:  ED  80-0014  is  intended  for  the  use 
of  gra  itees  and  should  not  be  transmitted  to 
the  D  spartment. 

Dii  closure  of  Lobbying  Activities 
(Star  dard  Form  LLL)  (if  applicable)  and 
instr  ictions;  and  Disclosure  of  Lobbying 
Actii  ities  Continuation  Sheet  (Standard 
Fom  LLL-A). 

Ar  applicant  may  submit  a 
phot  >static  copy  of  the  application  and 
bud(  3t  forms,  the  assurances,  and  the 
certipcations.  However,  the  application 

the  assurances,  and  the 

ications  must  each  have  an  original 

ure.  No  grant  may  be  awarded 
a  completed  application  form  has 

received. 
FOR  I  URTHER  INFORMATION  CONTACT: 
Richard  Lallmang  or  Deborah  Williams, 


form 

certi 

si; 

un 

been 


ignj  t 
les 


U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Ave.  NW.,  Washington, 
DC  20208-5644.  Telephone  202-219- 
1770.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  between  8  a.m.  and 
8  p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  4081-4086. 

Dated:  February  17, 1994. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Besearcti 
and  Improvement. 
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INSTRUCTIONS  FOR  THE  8F  424 


HiU  is  a  standard  form  used  by  applicant 
for  Federal  assistance.  It  will  be  used  by 
established  a  review  and  comment  proced 
to  be  included  in  their  process,  have  been 


Item: 
1.     Self-explanatory. 


Entry: 


10. 


11. 


Date  application  submitted  to  Federi  1  agency  (or 
State  if  applicable)  &  applicant's  coiftrol  number 
(if  applicable). 


as  a  required  facesheet  for  preapplications  and  applications  submitted 
Hederal  agencies  to  obtain  applicant  certification  that  States  which  have 
re  in  response  to  Executive  Order  12372  and  have  selected  the  program 
iven  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv: 

12.    List  only  the  largest  political  entities  afTected 
(e.g.,  State,  counties,  cities). 


3 .  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue 


existing  award,  enter  present 
number.  If  for  a  new  project,  leave 


revise  an 
Fedeikl  identifier 


bUnk. 


Legal  name  of  applicant,  name 
organizational  unit  which  will  undertake 
assistance  activity,  complete 
applicant,  and  name  and  telephone 
person  to  contact  on  matters  relied 
application. 


»f  primary 

the 

of  the 

ntimberofthe 

to  this 


add  ress 


€.    Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Sei  vice 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  Appropriate 
Ietter<s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  awird. 

—"Continuation"  means  an  extensio  i  for  an 
additional  funding/budget  period  f|r  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  trie  Federal 
Government's  financial  obligation  Br 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  Assistance  is 
.     being  requested  with  this  application 

Use  the  Catalog  of  Federal  Domestii  Assistance 
number  and  title  of  the  program  v  nder  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  th^  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separa  te  sheet.  If 
appropriate  (eg,  construction  or  re  si  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separa  ;e  sheet  to 
provide  a  summary  description  of  thij  project. 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

1€.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  au4it  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofllcial  representative  must  be  on  file  in  the 
applicant's  ofiCce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-4a4A 


General  lattructiona 

This  form  it  designed  so  thatappUcatioo  can  be 

far  funds  from  oae  or  more  grant  programs.  la  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  th« 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  fimction  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  ftmction  or  activity.  Sections 
A3.C.  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  ease. 
Sections  A3,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
ahouM  piesent  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  single  Federal  grai^ 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  iingU  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Columh  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1<4,  Columns  (c)  through  (g.) 
Fornew  appli^ions,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f).  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Line*  l-<  Colaawa  (c)  through  (g.)  ( cMtinued) 

For  ce«<iiuui|f  gruHt  program  ayfrficofiom.  mihait 
these  fDrms  before  the  end  of  each  finding  period  as 
nquircdby  the  grantor  agency.  BntM'  ia  Cehnana  (c) 
and  (d)  the  estimated  amounU  of  fvada  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  tttttructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (()  tha  amounts  of 
fUnds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  eum  of  amounts  in 
Cohnnns  (e)  and  (I). 

For  euppUmenlal  grante  and  changee  to  existing 
granU,  do  not  use  Columns  (c)  and  (d).  Enter  in 
C^umn  (e)  the  amount  of  the  increase  or  decrease  0( 
Federal  funds  and  enter  in  Column  (i)  the  amount  of 
the  increase  or  decrease  vf  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  toUl 
previous  authorised  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  ahould  not  equal  the 
sum  of  amounts  in  Cirfumns  (e)  and  (f). 

Line  5  ->  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functiona.  and  activities  shown 
on  Lines  1-4.  Column  (a).  Section  A.  When  additional 
sheeU  are  prepared  for  Section  A,  provide  similar 
column  headings  On  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
fuzuis  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  0a-I  —  Show  the  totals  of  Lines  6a  to  6h  in  each 

column. 

Line  6J  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
granU  and  changes  to  granU,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUClilONS  FOR  THE  8F-424A  (continued) 


lamountofiiteomt 


LiBe  7  -  Enter  the  c«tiiD«ted 
expected  to  be  generated  from  this  prctjedt 
or  subtract  this  amount  from  the  total  piftject 
Show  under  the  program  narrative 
nature  and  source  of  income.  The  estimated 
program  income  may  be  considered  bj 
grantor  agency  in  determining  the  total 
grant 

Section  C.  Non-Federal-Resources 


.If  My. 

Do  not  add 

amount 

s^tement  the 

amount  of 

the  federal 

(mount  of  the 


Federal 


lines  6-11  -  Enter  amounts  of  non 
that  will  be  used  on  the  grant  If  in-kind 
are  included,  provide  a  brief  explanation 
aheet 


resources 
»ntributions 
>n  a  separate 


tiJes 


theSUte's 

applicant  is 
which  are 
leave  this 


C<rfuma  (a)  -  Enter  the  program 

to  Column  (a),  Section  A.  A  breakdown 

function  or  activity  is  not  necessary 

Column  (b)  -  Enter  the  eontributiiii  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount 
cash  and  in-kind  contribution  if  th< 
not  a  State  or  State  agency.  AppUcai  ts 
a  State  or  State  agencies  shoul( 
column  blank. 

Column  (d)  -  Enter  the  amount  olleash  and  in- 
kind  contributions  to  be  made  fr  im  all  other 
sources. 

Column  (e)  •  Enter  totals  of  Colum4s  (b).  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Co  umns  (bMe). 
The  amount  in  Column  (e)  should  be  pqual  to  the 
amount  on  Line  5,  Column  (f),  Section  A 

Section  D.  Forecasted  Cash  Needs 

line  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
fit>m  the  grantor  agency  during  the  first  y  ear. 


03 


identical 
by 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  (^amounts  on  Lines  IS  and 
14- 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Ubm  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Fisderal  funds 
which  will  be  needed  to  complete  the. program  or 
project  over  the  succeeding  funtUng  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  ftmds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  SO  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  sdiedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  laformatioa 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  ot  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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n  Narrative 

Before  preparing  the  Applicatio- 
n  Narrative,  an  applicant  should  rea- 
d  carefully  the  description  of  the  program 
,  the  information  regarding  the  priorities 
,  and  the  selection  criteria  the  Secretar- 
y  uses  to  evaluate  applications. 

CFDA  No.  84.203A    Star  School- 
s—Distance Education  Projects 

The  narrative  should  encompass  eac- 
h  function  or  activity  for  which  funds  ar- 
e  being  requested  and  should — 

1.  Begin  with  an  Abstract  that  is 
a  summary  of  the  proposed  project. 

2.  Describe  how  the  proposea  projec- 
t  will  meet  one  or  more  of  the  absolut- 
e  priorities,  and  the  competitive  priority 
,  if  appropriate,  in  the  light  of  each  of  th- 
e  selection  criteria  in  the  order  in  whic- 
h  the  criteria  are  listed  in  this  notice. 


Pequirements— Distance  Educatio- 
n  Projects 

The  legislation  authorizing  the  Sta- 
r  Schools  Program  requires  that  al- 
1  applications  address  each  of  th- 
e  following: 

1.  Describe  the  telecommunication- 

s  facilities  and  equipment  and  technica- 
1  assistance  for  which  assistance  is  sough 
t  which  may  include — 

A.  The  design,  development 

,  construction,  and  acquisition  of  State  o- 
r  multistate  educationa- 
1  telecommunications  networks  an- 
d  technology  resource  centers; 

B.  Microwave,  fiber  optics,  cable,  an- 
d  satellite  transmission  equipment  or  an- 
y  combination  thereof; 

C.  Reception  facilities; 

D.  Satellite  time; 

E.  Production  facilities; 

F.  Other  telecommunication- 

s  equipment  capable  of  serving  a  wid- 
e  geographic  area; 

G.  The  provision  of  training  service- 
s  to  instructors  who  will  be  using  th- 

e  facilities  and  equipment  for  whic- 
h  assistance  is  sought;  and  in  using  suc- 
h  facilities  and  equipment,  and  i- 
n  integrating  programs  into  the  clas- 
s  curriculum;  and 

H.  The  development  of  educationa- 
1  programming  for  students,  or  fo- 
r  educational  personnel,  or  both,  to  b- 
e  used  on  the  telecommunication- 
s  network; 

2.  Describe  the  types  of  programmin- 
g  that  will  be  acquired  or  developed  t- 
0  enhance  instruction  and  training  an- 
d  provide  assurances  that  sue- 

h  programming  will  be  designed  i- 
n  consultation  with  professionals  who  ar- 
e  experts  in  the  applicable  subject  matte- 
r  and  grade  level. 

3.  Demonstrate  that  the  eligibl- 

e  telecommunications  partnership  ha- 


s  engaged  in  sufficient  survey  an- 
d  analysis  of  the  area  to  be  served  t- 

0  ensiue  that  the  services  offered  by  th- 
e  telecommunications  partnership  wil- 

1  increase  the  availability  of  courses  o- 
f  instruction  in  the  subjects  to  be  offiered. 

4.  Describe  the  manner  in  which 
traditionally  underserved  students  (such 
as  students  who  are  disadvantaged, 
limited-EngUsh  proficient,  disabled  or 
illiterate)  will  participate  in  the  benefits 
of  the  telecommunications  facilities, 
equipment,  technical  assistance,  and 
programming  assisted  under  this 
proposed  project,  and  the  extent  to 
which  existing  telecommunications 
equipment  will  be  used  where  available. 

5.  Describe  the  training  policies  for 

teachers  and  other  school  persoimel  to 

be  implemented  to  ensure  the  effective 

use  of  the  telecommunications  facilities 

and  equipment  for  which  assistance  is 

sought. 

6.  Describe  the  activities  or  services 
for  which  assistance  is  sought  including 
activities  and  services  such  as — 

A.  Providing  facilities,  equipment, 
training,  services,  and  technical 
assistance; 

B.  Making  programs  accessible  to 
individuals  with  disabilities  through 
mechanisms  such  as  closed  captioning 
and  descriptive  video  services; 

C.  Linking  networks  together,  for 
example,  around  an  issue  of  national 
importance  such  as  elections; 

D.  Sharing  curriculum  materials 
among  networks; 

E.  Providing  teacher  and  student 
support  services; 

F.  Incorporating  community  resources 
such  as  libraries  and  museums  into 
instructional  programs; 

G.  Providing  teacher  training  to  early 
childhood  development  and  Head  Start 
teachers  and  staff; 

H.  Providing  teacher  training  to 
vocational  education  teachers  and  staff, 
and 

I.  Providing  programs  for  adults  at 
times  other  than  the  regular  school  day 
in  order  to  maximize  the  use  of  the 
telecommunications  facilities  and 
equipment 

Additional  Instructions— Distance 
Education  Projects 

1.  The  applicant  may  include  other 
pertinent  information  that  may  assist 
the  Secretary  in  reviewing  the 
application,  including  the  scope  and 
degree  of  services  to  be  provided,  who 
will  render  the  telecommunications 
service,  and  when  it  will  be  delivered. 

2.  Justifications  and  specifications  for 
equipment  purchases  should  be  clearly 
related  to  existing  facifities  and 
resources  as  well  as  to  distance  learning 
services  to  be  delivered. 


3.  AppUcants  that  apply  for  the 
production  of  instructional 
programming  should  be  specific  in  the 
scope  and  sequence  of  the  content  and 
the  tasks  required  to  produce  the 
proposed  courses  of  instruction. 

4.  The  apphcation  should  enable 
reviewers  to  make  clear  Unkages 
between  the  pro[>osed  budget  and  the 
specific  tasks,  operations,  and  service 
deUvery. 

The  Secretary  strongly  requests  the 
appUcant  to  limit  the  AppUcation 
Narrative  to  no  more  than  45  double- 
spaced,  typed  8Vi"  x  11"  pages  (on  one 
side  only),  although  the  Secretary  will 
consider  applications  of  greater  length. 

The  applicant  may  include  an 
appendix,  also  on  8W  x  ii"  paper  or 
any  other  pertinent  information  (e.g., 
letters  of  support,  footnotes,  resumes, 
etc)  that  might  assist  the  Secretary  in 
reviewing  the  apphcation. 

The  applicant  may  provide  a  VHS  V2 
inch  videotape,  however  such  a  tape 
should  be  limited  to  no  more  than  12 
minutes. 

CFDA  NO:  84.203B    Star  Schools- 
Special  Statewide  Network 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract  that  is  a 
summary  of  the  proposed  project. 

2.  Describe  how  the  proposed  project 
will  use  a  Statewide  fiber  optics 
network  with  two-way  full  motion  video 
and  audio  communications  to  meet  any 
or  all  of  the  priorities  in  the  light  of  each 
of  the  selection  criteria  in  the  order  in 
which  the  criteria  are  listed  in  this 
notice. 

Requirements— Special  Statewide 
Network 

The  legislation  authorizing  the  Star 
Schools  Program  requires  that  all 
applications  address  each  of  the 
following: 

1.  Describe  the  telecommunications 
facilities  and  equipment  and  technical 
assistance  for  which  assistance  is  sought 
which  may  include: 

A.  The  design,  development, 
construction,  and  acquisition  of 
Statewide  educational 
telecommunications  networks  and 
technology  resource  centers; 

B.  Reception  facilities; 

C.  Production  facilities; 

D.  Other  telecommunications 
equipment  capable  of  serving  a  wide 
geographic  area; 

E.  Tne  provision  of  training  services 
to  instructors  who  will  be  using  the 
facilities  and  equipment  and  how  to 
integrate  distance  learning  into  the 
classroom  ciuriculum;  and 
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F.  The  development  of  educatianal 
programming  for  students  to  be  used  on 
the  telecommunicatians  netivork. 

2.  Descnte  the  types  of  programming 
which  %vill  be  developed  to  enhaotce 
instruction  and  tiaining  and  provide 
assurances  that  such  programming  will 
be  designed  in  consultation  with 
prolesskmak  who  sie  experts  in  die 
applicable  subject  matter  andf^rade 
level. 

3.  Demonstrate  that  the  eligible 
telecommuzncations  partnership  has 
engaged  in  sufficient  survey  and 
analysis  of  the  area  to  be  served  to 
ensure  that  the  services  offered  by  the 
telecommnnicatioiffi  partnership  will 
increase  die  availability  of  courses  of 
instruction  in  mathematics,  science, 
foreign  languages  and  literacy  ^lls  as 
well  as  other  subjects  to  be  offered. 

4.  Describe  the  training  policies  for 
teachers  and  other  sdiool  personnel  to 
be  implemented  to  ensure  the  effective 
use  of  the  telecoromunkiations  facilities 
and  equipment  for  which  assistance  is 
sought. 

5.  Describe  the  activities  or  services 
for  which  assistance  is  sought  including 
activities  and  services  such  as — 

A.  Providing  faciUties, -equipment, 
training,  servioes,  and  technical 
assistance; 

B.  Making  programs  accessible  to 
individual  with  disabilities  through 
mechanisms  such  as  closed  captioning 
and  descriptive  video  services; 

C.  lirikinB  networks  together,  for 
example,  around  an  issue -of  national 
importance  such  as  elections; 

D.  Sharing  oinicnlum  materials 
among  net«raiks; 

E.  Providing  teacher  and  student 
support  services; 

F.  Incorporating  community  resources 
such  as  libraries  and  museums  into 
instructional  {ntigtams; 

G.  Providing  teadier  training  to  early 
childhood  deCwIopnient  and  Head  Start 
teachers  and  staff; 

H.  Providing  teadier  training  to 
vecatignal  aducaticn  teachers  and  staff, 
and 

I.  Providing  programs  for  aduhs  at 
times  other  than  fhe  regular  school  day 
in  order  to  maximize  the  usexfflhe 
telecommunications  facihties  and 
equipment. 

Additional  Instructions — Special 
Statewide  Network 

1 .  The  aj^licant  may  include  other 
pertinent  information  that  may  assist 
the  Secretary  in  reviewing  the 
application,  including  the  scope  and 
degree  of  sesvioes  to  he  provided,  who 
will  render Ihe  telecommunication 
service,  when  it  will  be  delivered,  and 
the  role  of  the  interactive  components. 


ustifications  and  specifications  for 
equi  iment  purchases  should  be  cleariy 
relat  id  to  existing  fedlities  and 
reso  trees  as  well  as  ta  distance  learning 
serv  ces  to  be  delivered. 

^pplicants  that  apply  for  the 
proc  action  of  instructional 
prog  'amming  should  be  specific  in  the 
scop  3  and  sequence  of  the  c(Hitent  and 
the  tesks  required  to  produce  the 
propjosed  courses  of  instruction. 

4.  rhe  application  should  enable 
revi<  wers  to  make  clear  linkages 
betw  een  the  proposed  budget  and  Hie 
spec  fie  tasks,  operations,  and  service 
delii  ery. 

5.  rhe  applicant  should  detail  the 
sour  »s  of  matching  funds  and  how  'diey 
will  se  applied  to  the  project.  Other 
Fedi  ral  funds  may  not  be  used  as 

mBt(  hing  funds. 

Tl  e  Secretary  strongly  requests  the 
app!  cant  to  limit  the  Application 
Nan  ative  to  no  more  tiian  45  double- 
spac  ed.  typed  pages  (on  one  side  only), 
alth  tugh  ttie  Secretary  will  consider 
app  ications  of  greater  lengdi. 

Tl  le  applicant  may  include  an 
app<  ndix,  or  any  other  pertinent 
info  mation  (e.g.,  letters  of  support, 
foot  totes,  resumes,  etc.)  that  might 
assi  tthe  Secretary  injeviewing  fhe 
app  ication. 

T  le  applicant  may  provide  a  VHS  Vz 
incl  videotape,  however  such  a  tape 
shoi  ild  be  limited  to  nojnore  than  12 
min  ites. 

CFLANO:84.203C    ^tar  Schools— 
Disi  emination  Grants 

T  le  narrative  should  encompass  each 
fun<  tion  or  activity  for  which  funds  are 
beix  g  requested  and  should — 

1.  Begin  with  an  Abstract  that  is  a 
sum  mary  of  the  proposed  project. 

2.  Describe  how  the  pniposed  project 
will  conduct  the  required  activities 
described  in  Part  in  84.203C  of  this 
notj  ce  in  light  of  each  of  the  selection 
criti  ria.  in  the -order  in  which  the 

criti  xia  are  listed -in  this  oaotice. 

3  Demonstrate  that  the  applicant  has 
eng  iged  in  sufficient  survey  and 

ana  ysis  to  ensure  that  the  services 
offe  -ed^  die  proposed  project  will 
ina  ease  the  information  aboot  and 
aco  ss  to  distance  learning  technologies 
andlresouices  for  State  and  local . 
edu  national  agencies. 

4  Enable  reviewers  to  make  blear 
lin]  ages  between  the  proposed  imdget 
anc  tiae  specific  tasks,  opurations,  end 
sen  ice  dehvery. 

5  Include  other  pertinent  information 
tha  may  assist  the  .Secretary  in 

rev  ewing  the  application,  including  the 
SCO  le  and  degree  of  servioes  to  be 
pro  /ided. 


The  Secretary  strongly  requests  the 
applicant  to  limit  the  Appliration 
Narrative  to  no  more  than  45  double- 
spaced,  t>'ped  8Vz"  X  11"  pages  (on  one 
side  only),  althou^  the  Secretary  will 
consider  applications  of  greater  length. 

The  ^plicant  may  include  an 
appendix,  also  on  8V2"  x  11"  paper  or 
any  other  pertinent  information  (e.g., 
letters  of  support,  footnotes,  resumes, 
etc.)  that  might  assist  t!he  Secretary  in 
reviewing  the  application. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  19S0,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  100  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
biu-den  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Mmiagement  and 
Compliance  Division,  Washington.  DC 
20202-4651 ;  and  to  Uie  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1650-0623, 
Washington.  DC  20503. 

(Information  collection  approved  under  OMB 
control  number  lKO-0623.  Expiration  date: 
June  30, 1994) 

Applicants  for  grants  under  64.203A 
and  84.203B  must  submit  the  following 
Star  Schools  Prvgrain  Assurances  with 
anapplication: 

Ine  eligible  telecommunications 
partnership  hereby  assiires  and  certifies 
as  follows: 

1.  The  eligible  telecommunications 
partnership  wiH  protect  the  financiail 
interest -of  the  United  States  in  the 
telecommunications  facilities  and 
equipment  for  the  useful  life  of  «uch 
facilitieis  and  equipment,  j^stimoted  at 
ten  years) 

2.  The  eligible  telecommunications 
partnership  will  make  available  e 
significant  portion -of  any  facilities  and 
equipment,  technical  assistance,  and 
programming  for  which  assistance  is 
sought  to  public  elementary  or 
secondary  schools -eligible  for  assistance 
under  Chapter  1  of  Title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965. 

3.  The«itig^Ietdecommimications 
partnership  will  use  the  funds  lo 
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supplement  and  not  supplant  funds 
otherwise  available  for  the  purposes  of 
this  title.  -■ 

4.  The  eligible  telecommunications 
partnership  will  design  any 
programming  that  may  be  developed  to 
enhance  instruction  and  training  in 
consultation  with  professionals  who  are 
experts  in  the  applicable  subject  matter 
and  grade  level. 

Name  and  Title  of  Authorized  Representative 

Signature  of  Authorized  Representative 

Agency  or  Organization 

Date 

Applicants  for  grants  under  84.203C 
must  submit  the  following  Star  Schools 


Program  Assurances  with  an 
application: 

1.  The  eligible  telecommunications 
partnership  or  other  eligible  entity 
hereby  assures  and  certifies  that  the 
partnership  or  other  eligible  entity  will 
provide  technical  assistance  to  State  and 
local  educational  agencies  to  plan  and 
implement  technology-based  systems, 
including — 

(A)  information  regarding  successful 
distance  learning  resources  for  States, 
local  educational  agencies,  and  schools; 

(B)  assistance  in  connecting  users  of 
distance  learning,  regional  educational 
service  centers,  colleges  and 
universities,  the  private  sector,  and 
other  relevant  entities; 


(C)  assistance  and  advice  in  the 
design  and  implementation  of  systems 
to  include  needs  assessments  and 
technology  design;  and 

(D)  support  for  the  identification  of 
possible  connections,  and  cost-sharing 
arrangements  for  users  of  such  systems. 

2.  Grant  funds  shall  be  used  to 
supplement  and  not  supplant  services 
provided  by  the  partnership  under  this 
program  in  previous  years. 


Name  and  Title  of  Authorized  Representative 

Signature  of  Authorized  Representative 

Agency  or  Organization 

Date 
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ASSURANCES 


Note: 


No.  36  /  Wednesday,  Feferuaiy  23,  MIM  /  Notfees 


OMS  Apptvwgl  ii«.«M«-«o«e 


-  NON-CONSTRUCTION  PROGRAMS 


Certain  «r  these  assurances  may  ^ot  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agencir.  Further,  certain  Federal  awarding  agencies  may  require  ^applicants 
»«.^firv  t«  -<»*fi~..i — -  If  such  is  thecase,  you  willfce  notified 


to  certify  to  additional  assurances 
As  the  duly  authorized  representative  of  th< 


for 


Has  the  legal  authority  to  apply 
assistance,  and  the  institutional,  man 
financial  capability  (including  funds 
pay  the  non-Federal  share  of  projee 
ensure  proper  planning,  management 
pletion  of  the  project  described  in  this  a 


Federal 

dgerial  and 

sfiRicient  to 

costs)  to 

and  com- 

dpiication. 


applicant  I  gertify  that  the  applicant: 


a  rpropriate, 

representative, 

1  records, 

iie  award; 

system  in 

I  ccounting 


2.  Will  give  the  awarding  ageiKy,  the  Comptroller 
General  of  the  United  Sutes.  and  if 
the  State,  through  any  authorised 
access  to  and  the  right  to  examine  a 
books,  papers,  or  documents  related  to 
and  will  establish  a  proper  accounting 
accordance  with  generally  accepted 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  Imployees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  i  (f  personal 
or  organizational  conflict  of  interest,  4"  personal 
gain. 

4.  Will  initiate  and  complete  the  work  '  nthin  the 
applicable  time  frame  after  receipt  of «  pproval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergove  nmental 
Personnel  Act  of  1970  (42  U.S.C.  SS  -  728-4763) 
relating  to  prescribed  sUndards  for  medit  systems 
for  programs  funded  under  one  of  tha^  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Sundards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F  . 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  biit  are  not 
limited  to:  (a)  TiUe  VTof  the  Civil  Ridhts  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  AmendmenU  (f  1972,  as 
amended (20 US C.  SS  1681-1683, and  1 J85-1686), 
which  prohibits  discrimination  on  the  b(  sis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  >f  1973,  as 
amended  (29  U.S.C.  I  794),  which  pro  libits  dis- 
crimination on  the  basis  of  handicaps;  ( i)  the  Age 
Discrimination  Act  of  1975,  as  am(  nded  (42 
US  C  S5  6101-6107),  which  prohibit^  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
-nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcoltol  A'buse  And  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  Civil  Rights  Act  of  1968  (42  US  C  $ 
36.01  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assisunce  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
•  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interesu  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S  C.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  ot 
the  Davis-Bacon  Act  (40  U.S.C.  SS  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.S.C.  SS  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  SS  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purcnase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  axtdto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110.000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990.  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  (^stal  Zone  Management 
Act  of  1972  (16  use  SS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Impiemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S  C.  S 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinicing  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P  L 
93-205) 

12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  SS  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974 (16 U.S.C.  469a-l  etseq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U  SC. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  US.C.  IS  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

1 8  Will  comply  with  all  applicable  requirements  of  al  I 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


VGNA^URC  Of  AUTHORIZED  CE«T(fYINC  OPSlCAl 

TITLE 

AP(>UCANT  ORGANiZA'^iON 

DATE  SUSMITTEO 
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CERTfflCATlONS  REGARD  \NC  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MAT  ERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


AppUcMjtt  •hould  rdiEr  to  the  reguktioiu  dtKlbetow  to  dete^^ 

■hould  also  review  the  instructions  for  cef^A^-"- <-*<•"'-"-''- *-^ — •-' ....  /.v.  -~«     -.  »'-»«*•  «j 

novides  for  compliance  with  ootificition 

Xovemmeni-wide  Debarment  and  Suspe. 

IGrantt).*  The  certifications  shall  be  treated  u 
of  Education  determines  to  award  the  covered 


reqv  rements 


licants 
fonn 

Suspensioij  (NonprocuremenO  and  CovmuncntAvide  Requii«na)tt%r6ri^^ree  Workplace ' 

I  material  rcpraaemation  of  fact  upon  which  fduKe  %viU  be  dUm  when  the  Deputnient 
I  ransaction,  grant,  or  cooperative  agreement 


L  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  Ui 

implemented  at  34  CFR  Pan  82,  for 

pant  or  cooperative  agreement  ovct  $100,000, 

CFR  Pan  82,  Sections  SZ.105  and  82.110,  the 

that 


r  persons  en  ering 


aw  to  determine  the  certification  to  which  they  are  raquiicd  to  attest  Appli 
included  in  the  regulations  before  completing  this  form.  Signature  of  this  i 
tents  under  34  CFR  Part  82, 74ew  Rcstiictions  on  Lobbying^  and  34  CFR  P) 


Cod^and 

Into  a 
ud^medat34 
ap  >iicant  certifia 


-  b)  No  Federal  appropriated  funds  have  been  |  aid  or  %vill  be 
nid.  by  or  on  behalf  of  the  undersigned,  to  an  r  person  for 
mfluencing  or  attempting  to  ir\fluence  an  ofSa  ror  employee 
of  any  agency,  a  Member  of  Conpess,  an  oHio  r  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  C  mgress  in 
connection  with  the  making  of  any  Federal  gra  it,  the  entering 
into  of  any  cooperative  agreement,  and  the  ext  nsion, 
continuatioiv  renewal,  amendment  or  modific  ition  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  anjf  funds  other  than  Federal  appropriatil  funds  have 
been  paid  or  wiU  be  paid  to  any  person  for  infl  lendng  or 
attempting  to  influeiMe  an  officer  or  employee  sf  any  agency,  a 
Member  M  Congress,  an  officer  or  employee  o  Congress,  or  an 
employee  of  a  Me^tber  of  Congress  in  connect  in  with  this 
Federal  grant  or  cooperative  agreement,  the  ui  dersigned  shaD 
complete  and  submit  StandaroFbrm  •  LLL.  "D  ickisure  Rmn 
to  Report  Lobbying,*  in  accordance  %nth  its  ins  ructions; 

(c)  The  undersigned  shall  require  that  the  langi  lage  of  this 
eertification  be  biduded  in  the  award  documa  ts  for  all 
•ubawards  at  aU  tiers  (including  subgrants.  ooi  tracts  under 
grants  and  cooperative  agreements,  and  subco  itiacts)  aitd  that 
all  fubredpiems  shall  certify  and  disclose  aocoi  dingly. 


2.  DEBARMENT,  SUSPENSION,  AND 
RESPONSIBIUry  MATTERS 


nUER 


Debtuu  ent 


As  required  by  Executive  Order  12S49, 

Suspouion,  and  implemented  at  34  CFR  F^ 
prospective  participants  in  primary  covered  t 
defined  at  34  CFR  Part  8S,  Sections  85.105  and 


C>, 


,  suspended,  pro  XMad 
,  or  voluntarily  I  idudi 


arion  nal 


A  The  applicant  certifies  that  it  and  its  princjp  Is: 

(a)  Are  not  presently  d^tarrad, , 

d^annent  declared  ineligible,  or  voluntarily  -. 
covered  transactions  by  any  Meraldepartme  t 

(b)  Have  not  within  a  three-year  pertod  pn 
education  been  convicted  of  or  had  a  ovil 
against  them  for  commission  of  fraud  ora  u»~ 
connection  with  obtaining,  attempting  to  obtaii , 
•  public  (Federal,  Sute.  or  local)  transaction  or^ 
a  pubbc  transaction;  violation  of  ftderal  or  ~ 
•iatutes  or  commission  of  embezzlement  0~. 
bribery,  falsification  or  destruction  of  records, 
atatemenis,  or  receiving  stolen  property; 

(c)  Are  not  presently  iitdicted  for  or  otherwise 
dviUv  charged  by  a  governmental  entity  CM 
local)  writh  cominission  of  any  of  the  ofwnses 
paragraph  (IKb)  of  this  certification;  and 


r  Stale 


'(Fedeal, 


and 
i,f6r 
tr^isactkms,! 
MIO- 


for 
Acludedfrom 


or  agency; 

offense  in 
or  performing 
ontract  under 
antitrust 


theft  forge 
>rds,  I  uluni 


"?"« 


4  riminallyor 
'  Sate,  or 
eAumeratedin 


(d)  Have  not  tvithin  a  three-year  period  preceding  this 
application  had  one  or  more  public  traiuactions  (Federal,  State; 
or  locaO  terminated  for  cause  or  default;  and 

&  Where  the  applicant  is  unable  to  certify  to  any  of  the 
■iatements  in  this  certification,  he  or  she  shall  attach  an 
c^lanation  to  this  application. 


S.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Put  85,  Sections  85.605  ard  85^10- 

A  TTte  applicant  certifies  that  it  wiD  or  will  continue  to 
provide  a  drug-free  wm-kplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispeiaing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantae's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
emptoyees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empfoyees  about- 

(1 )  The  dangers  of  drttg  abuse  in  the  wrori^laoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  worl^ace; 

(3)  Any  available  drug  counaelir^  rdtabilitation,  and 
empkiyee  assistance  programs;  aitd 

(4)  The  penalties  dut  may  be  Imposed  upon  employees  for 
drug  abuse  violations  oocunlng  in  the  workplace; 

Cc)  Makinc  it  a  requirement  that  each  empkiyee  to  be  engaged 
fai  the  performance  of  the  grant  be  dvcn  a  copy  of  the 
statement  required  by  pangreph  (a); 

(d)  Notifying  the  emptoyee  in  tfie  statement  required  by 
paragraph  (a)  that  ••  •  condition  of  employment  under  the 
grant  the  empk^  will- 

0)  Abide  by  the  terms  of  the  statemeitft;  end 

(2)  Notify  dte  employer  in  «rriting  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  oocurriitg  in  the  %rarkplaoe 
no  later  than  five  calendar  days  afkcr  such  conviction; 

(e)  Notifying  the  agency,  in  wilting  within  10  calendar  days 
after  receiving  notice  urtder  subparagraph  (dX2}  from  an 
empfoyee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  cmpkiyeesmtist  provide 
notice,  induding  position  title;  to:  Director,  Grants  and 
Contracts  Service.  US  Departinent  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  312i  CSA  Regional  Office 
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Building  No.  3).  Washington,  DC  20202-4571.  Notice  shall  in- 
clude the  identification  numbeiU)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (dX2},  with  respect  to 
any  employee  who  is  so  oonvKteo— 

(1 )  Taking  appropriate  personnd  action  against  such  an 
employee,  up  to  and  including  terminatkw,  consistent  with  the 
requirements  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  empkiyee  to  panidpate  satisfactorily  in  a 
drug  aouse  assistance  or  rehabiliution  program  approved  for 
such  purposes  by  a  Federal  State,  or  kicai  taahh.  kw  enforce- 
ment or  other  appropriate  agency; 

(g)  Making  a  good  faMi  effort  to  continue  to  maintain  a  drug- 
nee  workplace  through  implementation  of  paragraphs  (a), 
(b),(c),(d),(e),  and  (fT 

.B.  The  grantee  may  insert  in  the  space  provided  bdow  the 
site(s)  for  the  perf  onnarwe  of  work  doiK  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty.  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  WorfcpUoe  Act  of  1968,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees^  as 
defined  at  34  CFR  Put  85,  Sections  S.605  and  85;610 - 

A  Asa  condition  of  the  grant  I  certify  dtat  I  will  not  cnpge 
in  the  unlawful  nanufactun;  dlstributioit  dispensbig,  pos- 
aession,  or  use  of  a  controlled  substtnce  in  conducting  any 
•ctivify  with  the  grant;  and 


B.  If  convicted  ofa  criminal  drug  ofienseMSuMiig  from  a 


days 

Service  US  Department  of  EdocalfcMw  400  MaryiaMd 
Avenue,  S.W.<RMm  3124,  CSA  Rerional  OffieelBidlding 
Na  3).  Washington,  DC  20202-4571:  Notice  shaB  indude 
the  identiiicatiofi  mimbcrfs)  of  each  affacted  grant 


Check  Q  if  there  are  wrorkplaoes  on  file  that  are  not  identified 
here. 


As  the  duly  authoriaed  tq»resenutive  of  *e  applicant  I  hereby  certify  that  the  appWoant  wiB  compfy  with  the  ebowe 


■aAMEOFAPPUCANT 


»RINTED  NAME  AND  TTOEOF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  FRC^ECT  NAME 


SIGNATURE 


DATE 


ED  8(W)013, 6/90  (Replaces  ED  80^)008, 12/89,  ED  form  0CS«)8.  (REV.  12/88);  ED  8WI010, 5/90;  and  ED  8M)011. 5/90.  tvhich  are 
obsolete) 
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Debarment,  Suspension,  Ineligibility  and 


Voluntary  Exdusio  n  -  Lower  Tier  (Covered  Transactions 


This  certification  is  required  by  the  ^ 
12549.  Debarment  and  Suspension.  34 
and  tier  requirements  stated  at  Section 

Instnictioiu  for  Certiflcatioa 


2ff  To^  «^"^.H°"  '«5"'*tions  implementing  Executive  Order 
Sj,^'*"'**'^  *"'<****' **»*™n*«o<>n»»neeting  the  threshold 


plac«l 
sbter 
p  iticipant 
liivin 
Pdenl 


i  gthe 


1  The  certification  in  this  clause  b  a  materia 
tepresentabon  of  fact  upon  which  iclianoe  m 
when  this  transaction  was  entered  into.  If  it 
determined  that  the  prospective  lo%*cr  tier 
knowingly  rendered  an  erroneous  certifies 

addition  to  other  remedies  available  to  the 

Government,  the  depamnent  or  agency  witlf  which 
thu  transaction  originated  may  punue  avail  ible 
remedies,  including  suspension  and/or  d^  rment 

ishal  provide 

.^~.« person  to  wl  ich  this 

proposal  IS  submitted  if  at  any  tune  the  pros  ective 
lower  tier  participant  learns  that  its  cenmcat  on  was 
ertMMOus  when  submitted  or  has  become  erfoneous 
by  reason  of  changed  circumstances 

4.  The  terms  'covered  transaction,"  'debarrei 
suspended  J  "ineligible,"  Tower  tier  covered 
tran$action._3participant,' "person,"  "primar  covered 
*'»n»*«w)n,    principal,"  "proposal*  and  "vo  antarily 
excluded,  as  used  in  this  clause,  have  the  m  in 
set  out  in  the  Definitions  and  Coverage  sectic  ns 
rules  implementing  Executive  Orderl2549. 
wnuct  the  person  to  which  this  proposal  is 
for  assistance  in  obtaining  a  copy  ofthose  ~ 


3.  The  prospective  lower  tier  participant  i 
immediate  written  notice  to  the  person  to 


5.  The  prospective  lower  tier  participant  ai 
submitting  this  proposal  that,  should  the  pi 
covered  transaction  be  entered  into,  it  slull  i 
knowingly  enter  into  any  lower  tier  ctivered 
transaction  with  a  person  who  is  debarred, 
•uttended.  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  departs  c 
agency  with  which  this  tnnsactx>n  originatei . 


TO  losed 

n  It 


Certification 


m^nmgs 

'oumay 
sfibmitted 
ms. 


re{  iilatk>r 


*-_The  prospective  b%ver  tier  partidpant  further 
f  8"!"!  "X  »ubmitting  this  raoposal  that  it  %^ 
bKhide  the  dause  UQed  "Certification  Risaitline 
petwnnent.  Suspension,  Ineligibility,  and  Volumarv 
Exclusion-li>werrierCoverBd  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  all  soIidtatk>ns  for  tower  tier 
covered  transactions. 

7.  A  partidnnt  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  IS  not 
debarred,  suspeided.  indigibie.  or  voluntarily 
excluded  from  the  ooveredlransaction.  unless  it 
knows  that  the  certification  is  erroneous.  A 
putidpuit  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
prinapals.  Each  participant  may.  but  is  not 
required  to,  check  the  Nonptoctuement  List. 

8.  Nothing  contained  in  the  foregoing  shaO  be 
construed  to  require  esublishmiSt  oTa  system  of 
records  in  order  to  render  in  good  faith  the 
certifiation  required  by  this  Sause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  U  nonnally  possessedby  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  tranuctions  authorized  tinder 
paragraph  5  of  these  instructions.  If  a  participant  in 
a  covered  transaction  knowingly  enters  into  a  toiver 
tier  covered  transaction  »nth  a  person  who  is 
suspended,  debarred,  ineligible  or  vduntorily 
excluded  froin  participation  in  this  transaction,  in 
addition  to  other  renedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
lemedies.  including  suspension  and/or  debarment. 


0)  TVP«>g»«tivetewertier«rtdF«^^ 

'^^1^^,  '^fS^'^SP?!!^ '°L^.^^!!!^?'^«ltoeBeible.c,r 


JSSESy'SSSS&l^pilo^-il^Ks'^^ 


certification,  such  prospective  partid  pant  shaU  attach  an  explanationio  this  jropoMd 


MAME  OF  APPUCANT 


*R1NTED  NAME  AND  TITLE  OF  AUn  ORIZED  REPRESENTATIVE 


SIGNATURE 


ED  8W)014. 9/90  (Replaces  CCM09  (REV.  i;  /88),  which  is  obsolete) 


PR/ AWARD  NUMBER  AND/OR  PROIECr  NAME 


DATC 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  fonn  to  disdose  lobbying  activities  pursuant  to  SI  VSJC 1152 
(See  reverse  for  public  burden  disclosure.) 


AfffOMdbf  OJ 


1.    Type  of  Federal  Actioa: 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.    Status  of  Federal  ActtoK 

rn  a.  b<d/offei/application 
^— '  b.  initial  award 
c  post-award 


4.    Name  and  Address  of  Reporting  Entity: 

a    Prime  a    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


t.     Federal  Department/Agency: 


8.     Federal  Action  Number,  if  known: 


^    teportlype: 

□  a.  initial  fflinc 
b.  material  change 

Fw  MaletU  Change  CMly: 
year quarter 


date  of  last  report 


S.    M  Reporting  Entity  bi  No.  4  is  Subawardee.  Eater  Name 
and  Address  of  Prime: 


Congressional  District  H  known: 


7.     Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9-    Award  Amount  if  known: 
% 


10.  a.  Name  and  Address  of  Lobbying  Entity 

Of  indr^iduil.  I»%t  name,  first  name.  Ml>: 


b.  Indivtduab  Performing  Scnrices  (including  address  if 
different  from  No.  TOaJ 
(lau  name,  first  name,  MIk 


11.  Amount  o(  Pajrmcnt  (check  all  that  af^yl: 

i  _^__^^^____  Q  actual       a  planned 


litttcti  Conunutoen  Shttittl  iHlL-A.  tl  rtttttiarr) 


12.  Form  o(  Payment  (check  all  that  appiyi: 
O    a.  cash 

a    b.  in-kind.  specify:  nature  _^_^ 
value    


13.  Type  of  Payment  (check  a//  that  apply): 

O  a.  retairter 

O  b.  one-time  fee 

O  c.  commission 

O  d.  contingent  fee 

a  e.  deferred 

Q  (.  ottter;  specify:  ______^_____ 


14.  BHef  Description  of  Services  PeHormed  or  to  be  Performed  and  Dalets)  of  Service,  induding  efficcrts).  cmployccts). 
or  Membeits)  contacted,  for  Payment  Indicated  in  Item  11: 


IS.  Continuation  Shc«l(si  SF-U1>A  attached:        O  Yes 


ttitet)  Conunuauon  Sh— 1(»)  SUU-A.  it  ntrtttfv) 


a  No 


is. 


fefMl  II 

•KIWI  UU  nw  arKiaiun  ^  Maimi  KlfnMi  ■  •  aaiaW  «pMW 
•<  Utt  «»•«  ^tcti  lakMc*  MM  ptead  kf  Mm  uw 
i>i»nni»w  wa  audi  •  aMa^irt  ■■••  Hm  initinm  a  a^uMd  m 
11  use  llu  nm 


Signatiwr  _ 
Prim  Name: 
rule:  


TCMpbOflC  NOm, 


Date:. 


federal  Use  Onir 


V-^iT** 
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INSTRUCTIONS  FOR  COMPL  HON  OF  SF-UL,  DISaOSURE  OF  LOBBYING  ACTIVITIES 


This  diidoture  form  shall  be  completed  b) 
initiation  or  receipt  of  a  covered  Federal 
section  1352.  The  filing  of  a  form  (s  requires 
influencing  or  attemptir\g  to  influerKe  an 
employee  of  Congress,  or  an  employee  of 
SF-LU-A  Continuation  Sheet  fbr  adaitional 
apply  for  both  the  initial  filing  and  rrtaterial 
Management  and  Budget  for  additional  infohmtion. 


the  reporting  entity,  whether  subawardee  or  prinrw  Federal  recipient  at  the 
j  ction,  or  a  malertai  change  to  •  previous  filing,  pursuant  to  title  31  iiS.C 
for  each  payment  or  agreement  to  make  payment  to  arty  lobbying  entity  for 
officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
I  Member  of  Congress  In  connection  with  a  covered  Federal  acHon.  Use  the 
information  if  the  space  on  the  form  is  inadequate.  Complete  all  hems  that 
hange  report  Refer  to  the  implementing  guidance  published  by  the  Office  of 


1.  Identify  the  type  of  covered  Federal  iction  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  sutus  of  the  covered  Fed(  rai  action. 

3.  Identify  the  appropriate  classification  af  this  repot.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
infomiation  previously  reported,  entei  the  year  and  quarter  In  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

slite 


4.  Enter  the  full  name,  address,  dty, 

known.  Check  the  appropriate  dassifi^tion 
or  subaward  recipient,  identify  the  ti  -r 
Subawards  include  but  are  not  iimitec 


5.  If  the  organization  filing  the  report  in 
zip  code  of  the  prime  Federal  recip)*< 


6    Fnter  the  rume  of  the  Federal  agenc 
level  below  agency  rume.  If  known. 


tem  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
tern-  Indude  Congressional  District  if  knovm. 

ntaking  the  award  or  loan  commitment.   Indude  at  least  Of»e  organizational 
example.  Department  of  Transportation,  United  SUtes  Coast  Guard. 


7.  Enter  the  Federal  program  rtame  or 
Catalog  of  Federal  Domestic  Assii 
commitments. 


Enter  the  most  appropriate  Federal 
Request  for  Proposal  (RFP)  number, 
gram,  or  loan  award  number:  the  apblicat 
prefixes,  e.g.,  "RFp.DE-90-001." 

For  a  covered  ^derat  action  vn^here 
Federal  amount  of  the  awardloan 


and  zip  code  of  the  reportina  entity.  Ir>dude  Congressional  District,  if 
m  of  the  reporting  entity  that  designates  if  it  Is,  or  expects  to  be,  a  prime 
of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  h  the  1$t  tier. 
to  subcontracts,  subgrants  and  contract  awards  under  grants. 


or 

lescription  for  the  covered  Federal  action  (item  1).    H  known,  enter  the  full 
stfnce  (CFOA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 


jentifying  number  available  for  the  Federal  action  identified  in  Item  1  (e.g.. 

Invitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract 

ioa'proposal  control  number  assigned  by  the  Federal  agency).    Include 


t  ere 


has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
cofhmitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dtyj  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
identified  in  item  4  to  influence  the  covered  Federal  action. 


(b)Enter  the  full  names  of  the  indivi^uaKs) 
Enter  Last  Name,  First  Name,  and 


performing  sendees,  and  indude  full  address  if  different  from  10  (a). 
I  Aiddle  initial  (Ml). 


11.  Enter  the  amount  of  compensation  f  aid 
lobbying  entity  (item  10).  Indicate  w  lether 
all  boxes  that  apply.   If  this  is  a  mat^^al 
to  be  rrvade. 


12.  Check  the  appropriate  t>ox(e$). 

tpedfy  the  nature  and  value  of  the  in}kind 


Cheik 


14.  Provide  a  spedfic  and  deuiled 

perform,  and  the  dateis)  of  any  senates 
actual  contact  with  Federal  offidals 
employ*e(s),  or  Memberts)  of  Congn  ss 


15.  Check  whether  or  not  a  SF-LLL-A  Corfartuati 

16.  The  certifying  offidal  shall  sign  and  d^te 


or  reasonably  expected  to'  be  paid  by  the  riportlng  entity  (Item  4)  to  tne 
ler  the  payment  has  been  made  (aaual)  or  will  be  made  (planned).  Check 
change  report  enter  the  cumulative  amount  of  payment  made  or  planned 


all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution. 
''  "*  payment. 


13.  Check  the  appropriate  box(es).  Che<  i  all  boxes  that  apply.  If  other,  spedfy  nature. 

desc^ption  of  the  senrices  that  the  lobbyist  has  performed,  or  will  be  expected  to 
1  rendered.  Indude  all  preparatory  and  related  activity,  rwt  just  time  spent  in 
Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officerts). 


that  were  contacted. 

ion  Sheetfs)  is  attached, 
the  form,  print  his/her  name,  title,  and  telephortc  number. 


PuWk  rcporbng  burden  for  thi»  collection  ol  irtfomntion  t»  ntitnated  to  average  30  mintue*  per  mpomc.  including  tim*  for  reviewing 
initrucoont.  »e«rching  ciitting  dau  tourcM.  gathering  and  mainuining  the  dau  nc«ded.  and  compteting  and  f*«icwing  the  coilection  of 
intormatioo  Send  co«nm«nti  regarding  the  but  den  enimate  or  any  other  aspect  of  th»»  coUectton  ol  information,  bichiding  suggettiom 
for  reducing  tho  burden,  to  the  Ofhce  of  Maw  gement  and  Budget  Paperworfc  Kcducson  Protect  <034frO046).  Wathirtgton.  D.C.  20503 


[FK  Doc  94-4057  Filed  2-22-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
Star  Schools  Pi'ogram 

AGENCY:  Department  of  Education. 
ACDON:  Notice  of  fii.al  priorities  for 
Fiscal  Year  1994. 


SUMMARY:  The  Secretaij  announces 
priorities  for  fiscal  year  1994  imder  the 
Star  Schools  program.  The  Secretary 
takes  this  action  to  focus  ti  \e  services 
provided  by  the  Star  Schoi  Is  distance 
education  projects  on  assis  ing 
participating  elementary  aii  i  secondary 
students  in  public  and  private  schools 
and  others  to  work  toward  Mchieving  the 
National  Education  Goals,  und  to  focus 
the  Star  Schools  dissemination  projects 
on  nationv\  ide  services. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lallmang  or  Deborah  Williams, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-5644.  Telephone:  (202)  219- 
1770.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  three  absolute  priorities 
for  distance  education  projects  imder 
the  Star  Schools  program.  Under  the 
distance  education  projects  competition, 
the  Star  Schools  program  provides 
grants  to  telecommunications 
partnerships  to  support  the  use  of 
distance  education  technologies. 

The  notice  also  contains  one  absolute 
priority  for  dissemination  projects 
under  the  Star  Schools  program. 
Dissemination  projects  provide 
information  and  technical  assistance 
concerning  distance  education 
technologies  to  local  and  State 
education  agencies. 


On  October  5, 1993  the  Secretary 
publi  hed  a  notice  of  proposed 
prior  :ies  for  this  competition  in  the 
Fedei  il  Register  (58  FR  51960). 

Publii :  Comment 

In  t  le  notice  of  proposed  priorities, 
the  S<  cretary  invited  comments  on  the 
propc  sed  priorities.  The  Secretary 
recei>  ed  one  comment  in  support  of  the 
propc  sed  priorities. 

This  notice  of  Hnal  priorities  does 
applications.  A  notice  inviting 
applications  under  these  competitions  is 
in  a  separate  notice  in  this  issue 
'ederal  Register. 


Not( 

not  so  icit 


publi 
of  the 


Prior  ties 


Unier  34  CFR  75.105(c)(3),  the 

y  gives  an  absolute  preference 
for  ap  )lications  that  meet  the  following 
priori  ies.  The  Secretary  funds  imder 
re  event  competition  only 
i(  ations  that  meet  one  or  more  of 
ab  solute  priorities  established  for 
c  )mpetition. 


the 
appl 
the 
that 


Star  S  chools  Distance  Education 
Projet  ts 


I  wo: 


the 
schoo 
are  net 
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Abso.  ite  Priority  1- 
Goali 


Pro 


-National  Education 


ects  that  develop  and  deliver 
instru  :tional  programming  for 
elem€  atary  or  secondary  school 
stude  kts.  or  both,  that  supports 
achie'  ement  of  one  or  more  of  the 
Natio]  lal  Education  Goals,  and  that  is 
consii  tent  with  challenging  national  or 
'  :ontent  standards. 


State 


Abso.  ite  Priority  2- 
Work 


-Preparation  for 


Pro  ects  that  develop  and  deliver 
instruptional  programming  to  enhance 
rkplace  and  literacy  skills  of  high 
students,  or  young  adults  who 
in  school,  or  both,  in  order  to 
prepare  students  for  responsible 
citizei  iship,  further  learning,  and 
produ  irtive  employment,  and  make  the 
schoo  -to-work  transition  more 
succe  sful. 


Absolute  Priority  3 — Preservice  and 
Inservice  Teacher  Education 

Projects  that  develop  and  deliver 
programming  for  preservice  teachers 
attending  colleges  and  imiversities,  or 
professional  development  for  practicing 
-  teachers  and  other  educational 
personnel,  or  both.  In  meeting  this 
priority,  projects  must  provide 
information  about  the  National 
Education  Goals,  emerging  national  or 
State  content  standards,  and  ways  in 
which  standards-driven  systemic  reform 
can  help  ensure  that  all  students  have 
opportunities  to  reach  high  levels  of 
achievement.  In  addition,  projects  must 
provide  professional  development 
activities  that  include  strong  academic 
content  and  subject-specific  pedagogical 
components  to  help  teachers  provide 
challenging  learning  experiences  in  the 
core  academic  subjects  for  their 
students. 

Star  Schools  Dissemination  Projects 

Absolute  Priority:  Dissemination 
projects  that  will  provide  services 
nationwide. 

Intergovernmental  Review 

The  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  Hnancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  speciHc 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  4081-4086. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.203  Star  Schools  Program) 

Dated:  February  17, 1994. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educationai  Fesearch 
and  Improvement. 

[FR  Doc.  94-4058  Filed  2-22-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Office  of  the  Secretary 

National  Service;  Announcement  of 
Request  for  Proposals 

agency:  OfBce  of  the  Secretary, 

Department  of  Transportation. 

ACnON:  Notice  of  requests  for  proposals.^ 

summary:  The  Corporation  for  National 
and  Community  Service  (the 
"Corporation")  offers  support  for 
national  service  activities  designed  to 
help  address  the  Nation's  human, 
educational,  environmental  and  public 
safety  needs.  The  President  has  urged 
all  Federal  agencies  to  incorporate 
national  service  into  their  Federal 
programs.  The  Department  of 
Transportation  will  join  the  Corporation 
in  its  eH'ort  by  supporting  and 
promoting  transportation-related 
national  service  programs.  This  request 
soUcits  proposals  for  transportation- 
related  national  service  projects,  and 
describes  what  kind  of  local  service 
organizations  might  wish  to  apply.  It 
also  lists  specific  program  areas  in 
which  DOT  encourages  proposals.  DOT 
will  evaluate  all  the  proposals  received. 
After  programs  have  been  selected,  DOT 
may  enter  into  a  formal  agreement  to 
establish  a  partnership  with  their 
sponsors  and  include  those  programs  as 
part  of  DOT'S  application  to  the 
Corporation  for  operating  funds  and  for 
the  funding  of  educational  awards. 
FOR  GENERAL  INFORMATION  CONTACT:  Paul 
B.  Larsen.  Office  of  the  General  Coimsel, 
telephone  (202)  366-9161;  or  CDR 
Timothy  Beltz,  Military  Assistant  to  the 
Secretary  of  Transportation.  U.S. 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington.  DC  20590. 
telephone  (202)  366-5742. 
FOR  INFORMATION  ABOUT  SPEOFIC 
PIKMRAMS:  Contact  the  persons 
indicated  in  the  programs  described  in 
this  announcement. 
SEND  PROPOSALS  TO:  Mrs.  Brenda  L. 
Harris,  OfBce  of  Small  and 
Disadvantaged  Business  Utilization. 
U.S.  Department  of  Transportation.  400 
7th  Street.  SW.,  room  9414.  Washington. 
DC  20590. 

DEADLINE  FOR  SUBMISSION  OF  PROPOSALS: 
March  23. 1994. 4  p.m.  EST. 

Dated:  February  16, 1994. 
Federico  Pens, 

Secretary  of  Transportation. 
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ij  Introduction 

1    Background 

On  September  21, 1993,  the  President 
si  ^ed  into  law  the  National  and 
C  )mmunity  Service  Trust  Act  (the 
'  Vet").  The  purpose  of  the  Act  is  to 
ei  tgage  Americans  of  all  ages  and 
b  ickgrounds  in  commvmity-based 
S4  rvice  to  address  the  Nation's 
ei  ucational,  public  safety,  himian.  and 
environmental  needs.  The  Act 
establishes  several  different  types  of 
S4  rvice  programs  designed  to 
a(  complish  these  goals,  and  estabhshes 
tl  e  Corporation  for  National  and 
C  immimity  Service  (the  "National 

5  srvice  Corporation")  to  administer 
tl  ese  programs. 

The  service  program  that  this  Request 
fc  r  Proposals  ("RFP")  addresses  is  the 
",  VmeriCorps"  program.  The 
A  [neriCor[>s  program  will  enable 
d  idicated  individuals  to  work  on  a 
VI  iriety  of  community  and  national 
s<  rvice  programs  on  a  full-time  or  part- 
ti|ne  basis  for  a  period  of  at  least  nine 
mionths.  In  exchange  for  their 
ci^ntribution,  participants  will  receive 
li  :ing  stipends  and,  at  the  end  of  their 
te  -ms  of  service,  may  receive 
«  ucational  awards  to  pay  for  further 
ei  ucation  or  to  pay  off  student  loans. 

In  order  to  further  the  goals  of  his 
ni  itional  service  initiative,  the  President 
hi  IS  urged  all  Federal  agencies  to  explore 
w  lys  in  which  to  incorporate  national 
ai  id  community  service  into  their  . 
F  ideral  programs.  To  encourage  the 


integration  of  national  and  community 
service  with  Federal  programs,  the 
National  Service  Corporation  has 
earmarked  up  to  $16.3  million  that  may 
be  available  specifically  for  the  planning 
and  operation  of  national  and 
community  service  programs  to  be 
operated  by  Federal  agencies  or  by  other 
eligible  entities  (as  defined  in  Section 
1.4.1,  "Eligible  Service  Organizations," 
of  this  RFP)  in  partnership  with  Federal 
agencies.  Federal  agencies  may  also 
apply  for  educational  awards  for 
program  participants. 

At  the  Department  of  Transportation 
("DOT"),  we  intend  to  fully  embrace 
this  opportimity  to  use  national  and 
community  service  programs  to  further 
our  transportation-related  community, 
state,  and  national  goals.  It  is  our 
mission  to  provide  future  generations 
with  a  transportation  system  that  is 
safer,  more  environmentally  sound,  and 
more  efficient.  The  strategic  goals  that 
we  have  set  to  accomplish  this  mission 
go  hand-in-fiand  with  the  goals  of  the 
National  and  Commtmity  Service  Trust 
Act.  At  DOT,  we  are  striving  to: 
— ^Tie  America  together  through  an 

effective  intermodal  transportation 

system; 
^Promote  safe  and  secure 

transportation: 
— Actively  enhance  our  environment 

through  wise  transportation  decisions; 
— ^Put  people  first  in  our  transportation 

system  by  making  it  relevant  and 

accessible  to  users. 

We  believe  that  national  and 
commtmity  service  can  contribute 
effectively  to  the  achievement  of  all  of 
these  transportation-related  goals. 

1 .2    Programs  caid  Purpose 

Since  DOT  is  new  to  the  commtmity 
service  field,  our  intent  is  to  tap  the 
resources  of  existing  conunimity  service 
organizations  to  implement  a\is  national 
and  community  service  programs.  The 
ptirpose  of  this  RFP  is  to  sohdt 
proposals  from  ehgible  service 
organizations  for  transportation-related 
national  and  community  service 
projects.  Applicants  may  submit 
proposals  involving  activities  within 
one  or  a  combination  of  the  five 
transportation-related  programs  that 
have  been  developed  by  DOT  as  being 
particularly  suitable  for  national  and 
commtmity  service  projects: 

1.  Rehabilitation.  Reclamation  and 
Beautification  of  Transportation-Related 
Facilities; 

2.  "Transit  Ambassadors"— providing 
assistance  to  the  elderly,  disabled,  and 
children  in  Head  Start  programs  in 
using  public  trann>ortation  systems; 

3.  "Operation  Lifesaver" — ^making 
rail/highway  crossings  safer; 


4.  Hazardous  Materials  Transportation 
Emergency  Preparedness  Assistance; 
and 

5.  Youth  Traffic  Safety  Education 
Programs. 

Each  of  these  five  programs  are 
explained  in  more  detail  later  in  this 
RFP  and  are  referred  to  throu^out  as 
the  "DOT Programs." 

DOT  will  evaluate  all  of  the  proposals 
that  it  receives  based  on  the  criteria  and 
priorities  set  forth  in  Section  4  of  this 
RFP,  and  will  enter  into  formal 
agreements  to  establish  partnerships 
with  service  organizations  that  submit 
the  proposals  that  are  selected.  Initially, 
these  projects  will  most  likely  be 
concentrated  in  geographic  areas  of  the 
greatest  need  based  on  the  criteria  set 
forth  in  the  regulations  issued  under  the 
National  and  Commtmity  Service  Trust 
Act  (see  "Needs"  under  Section  4.1, 
"General  Criteria"  in  this  RFP). 
However,  DOT  views  these  initial 
projects  to  be  the  beginning  of  a  broader, 
more  comprehensive  program. 

DOT  plans  to  fund  the  initial  projects 
in  these  programs  through  two  sources. 
First,  DOT  funds  appropriated  to  DOT 
agencies  will  be  available  to  partially 
finance  projects  in  some  of  the  five  DOT 
Programs  in  fiscal  year  1994.  In 
addition.  DOT  may  apply  to  the 
National  Service  Corporation  for 
additional  funding  for  operational  costs 
and  for  educational  awards  (if 
reqtiested)  from  the  funds  set  aside  by 
the  National  Service  Corporation  for 
Federal  agency  programs.  (Since  there  is 
no  guarantee  that  DOT  v«riU  receive 
funding  from  the  National  Service 
Corp<uation,  a  proposal  selected  by  DOT 
ultimately  might  not  be  fully  funded  or 
funded  at  ell  if  DOT'S  request  for 
funding  from  the  Natimial  Service 
Corporatioo  is  not  granted.)  The  service 
organizations  sponsoring  the  project 
will  have  to  provide  matching  funds  for 
a  portion  of  project  costs. 

Any  funds  that  DOT  receives  from  the 
National  Service  Corporation  will  be 
from  the  $16.3  million  that  has  been 
earmarked  for  Federal  agencies. 
Therefore,  the  DOT  Programs  may 
provide  service  org^izations  with 
access  to  a  source  of  funds  for  which 
they  are  otherwise  not  eligible. 

EXDT  will  inform  applicants  prior  to 
April  15. 1994.  as  to  whether  they  have 
been  selected  to  receive  DOT  fimding 
and  whether  they  will  be  included  in 
DOT'S  applicatioa  to  the  National 
Service  Corporation.  DOT  anticipates 
that  notification  of  National  Service 
Corporation  awards  for  Federal  agency 
programs  will  occur  in  May  or  Jiuie  of 
1994. 


1 .3    General  PFogram  Requirements 

Any  proposal  submitted  imder  this 
RFP  must  comply  with  the  general 
requirements  for  service  programs  that 
are  set  forth  in  the  National  and 
Community  Service  Trust  Act  and 
related  regulations.  These  reqiuremmits 
include: 

1.  Employing  participants  on  a  full- 
time  basis  (1700  hours  for  a  period  of 
not  less  than  nine  months  and  not  more 
than  a  year);  or  on  a  part-time  basis  (900 
hours  for  a  period  of  not  more  than  two 
years,  or,  if  the  individual  is  enrolled  in 
an  institution  of  hi^er  education  while 
performing  all  or  part  of  the  service,  not 
more  than  three  years). 

2.  Employing  at  least  20  full  time 
equivalent  participants  unless  an 
explanation  is  provided  as  to  why  a 
smaller  number  is  ^propriate. 

3.  Paying  participants  a  living 
allowance  of  at  least  $7,440  for  fiscal 
year  1994  (but  not  more  than  twice  that 
amount). 

4.  Providing  participants  with  health 
care  benefits  and,  if  necessary,  child 
care  benefits  during  the  term  of  service. 

5.  Providing  for  participants  to  receive 
educational  awards  (either  frtim  the 
National  Service  Corporation  ot  from 
some  other  source)  in  an  amotmt  of 
$4,725  for  one  full-time  term  of  service 
or  $2,360  for  one  part-time  term  of 
service,  for  up  to  two  terms  of  service. 
(If  educational  awards  will  not  be 
received  by  all  participants,  the  program 
must  enstne  that  the  distribution  of 
educational  awards  is  performed  fai  an 
equitable  manner  that  treats  equally  all 
participants  doing  the  same  or 
essentially  similar  work.  Distributioo 
based  solely  on  economic  needs  of 
participants  is  not  encouraged.) 

6.  Not  displacing  other  employees  or 
positions,  nor  supplanting  tbe  hiring  or 
promotion  of  en^sloyees.  The  written 
conciurenca  of  any  local  labor 
oi^anization  representing  employees 
ei^aged  in  the  same  or  substantially 
similar  work  must  be  obtained. 

If  a  proposal  is  selected  and  funded, 
the  service  organization  will  be  reqiuied 
to  enter  into  a  formal  agreement  to 
establish  the  partnersh^t  with  DOT. 
which  will  set  forth  the  specific  terms 
and  conditions  of  the  partnership 
arrangement,  including  provisions  for 
monitoring  and  evaluating  the  project 
The  selected  service  organization  will 
also  be  required  to  enter  into  formal 
agreements  with  the  participants  in  its 
project  to  spell  out  the  terms  and 
conditions  of  service. 


1 . 4    EUffbHity  Requirements 

1.4.1  Eligible  Service  Oi^ganizations 

Subdivisions  of  states.  Indian  Tribes, 
pubhc  or  private  nonprofit 
organizations  (including  labor 
organizations),  institutions  of  higher 
education,  or  a  consortia  of  entities  that 
propose  to  administer  or  (qjerate  a 
national  or  community  service  program 
are  eligible  to  submit  proposals  for  the 
DOT  Programs. 

1.4.2  Eligible  Participants 

Eligibility  for  individual  participaticm 
in  community  and  national  service 
prefects  is  limited  to  participants  who: 
(1)  are  17  years  of  age  or  older  at  the 
commencement  of  service,  tmless  the 
individual  is  in  a  yotith  corps  program, 
in  which  case  the  participant  must  be 
between  the  ages  of  16  and  25;  (2)  either 
have  received  a  hi^  school  diploma  or 
its  equivalent,  including  an  alternative 
diploma  or  certificate  for  those 
individuals  with  mental  and  physical 
disabilities  for  whom  such  alternative 
diploma  or  certificate  is  appropriate,  or 
agree  to  obtain  a  high  school  diploma  or 
its  equivalent  (However,  if  the  pmgntm 
conducts  an  independent  evaluation 
demonstrating  that  the  potential 
participant  is  incapable  of  obtaining  a 
high  school  diploma  or  its  equivalent. 
this  requirement  may  be  waived):  (3) 
have  not  dropped  out  of  elranentaiy  or 
secondary  school  in  order  to  enroll  as  a 
national  service  participant,  unless  the 
participant  is  ennrfled  in  an  institution 
of  higher  education  on  an  ability  to 
benefit  basis  and  is  considCTed  eligible 
for  funds  under  section  484  of  the 
Higher  Education  Act  of  1965;  (4)  are 
citizens  or  nationals  of  the  United 
States;  and  (5)  meet  the  task-related 
eUgibility  requirements  established  by 
the  program. 

2.  Program  Descriptiena 

2.1    Overview 

To  implement  its  national  and 
commtmity  service  program,  DOT  has 
identified  five  specific  national  and 
commtmity  service  programs  that 
combine  the  goals  and  priorities  of  the 
National  and  Community  Service  Trust 
Act  and  the  goals  and  priorities  of  DOT. 
Applicants  may  submit  proposals  iallii^ 
within  one  or  a  oombinatioa  of  DOT 
PrograBM.  The  proposals  should  taikr 


the  selected  DOT  Ptogram(s)  to  the 
specific  needs  of  the  comnimity  to  be 
served.  Tlie  foUowing  is  a  description  of 
the  five  DOT  Programs: 
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2.2    Rehabilitation,  Reclamation,  and 
Beautification  of  Transportation-Related 
Facilities 

7.2.1    Description  of  Program 

The  DOT  program  for  "Rehabilitation, 
Reclamation  and  Beautification  of 
Transportation-Related  Facilities"  has 
been  developed  to  implement  the 
provisions  of  section  106(d)  of  the  Act. 
which  establishes  an  urban  youth  corps 
in  DOT,  and  authorizes  the  Secretary  of 
Transportation  to  enter  into  formal 
agreements  to  form  partnerships  with 
qualified  urban  youth  corps.  The 
Secretary  may  make  grants  of  DOT 
funds  to  States  (and  through  States  to 
local  governments)  for  the  purpose  of 
supporting  qualified  urban  youth  corps 
projects.  In  addition,  proposals  for 
qualified  urban  youth  corps  projects  to 
be  conducted  by  eligible  service 
organizations  (as  defined  in  Section 
1.4.1  of  this  RFP)  may  be  included  in 
DOT'S  application  for  funding  from  the 
National  Service  Corporation.  These 
include  projects  that  the  Secretary  is 
authorized  to  carry  out  under  other 
authority  of  law  involving  public  works 
resources  or  facilities. 

Section  106(d)  is  based  on  the  finding 
of  Congress  that  public  works  and 
transportation  resources  are  in  need  of 
labor  intensive  rehabilitation, 
reclamation,  and  beautification  work 
that  has  been  neglected  in  the  past  and 
cannot  be  adequately  carried  out  by 
Federal,  State,  and  local  govenmient  at 
existing  personnel  levels. 
Rehabihtation.  reclamation,  and 
beautification  of  public  roads  and 
public  works  facihties  through  the 
efforts  of  yoimg  people  in  the  United 
States  particifwiting  in  urban  youth 
corps  can  benefit  these  youths  and  their 
conununities. 

An  urban  youth  corps  project  that 
would  qualify  under  this  DOT  Program 
is  one  that  is  established  by  an  eligible 
service  organization  (as  defined  under 
Section  1.4.1  of  this  RFP)  and  that: 

a.  Is  capable  of  offering  meaningful, 
full-time,  productive  work  for 
individuals  between  the  ages  of  16  and 
25,  inclusive,  in  an  urban  public  works 
or  transportation  setting; 

b.  Gives  participants  a  mix  of  work 
experience,  basic  and  Ufe  skills, 
education,  training,  and-support 
services;  and 

c  Provides  participants  with  the 
opportimity  to  develop  citizenship 
values  and  skills  through  service  to  their 
communities  and  the  United  States. 

Although  any  project  proposed  imder 
this  Program  should  involve  an  urban 
youth  corps  in  a  significant  portion  of 
the  work,  the  proposal  may  also  include 
other  eligible  groups  of  community 
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servic  >  participants  that  will  work  along 
with  t  le  urban  ^outh  corps. 

Pot(  ntial  pro]ects  include  organizing 
and  n  anaging  community  beautification 
projec  ts  to  plant  trees  and  flowers 
adjaa  nt  to  highways  and  transportation 
termi]  lals  and  corridors;  coordinating 
with  I  ulroad  companies  to  organize 
clean  jp  campaigns  and  work  days 
along  railroad  tracks  and  rights  of  way; 
world  ig  with  local  artists  to  beautify 
termi  lals  and  facilities  with  ari  work; 
and  c  ean  up  and  beautification  of 
roads  des,  transportation  corridors,  and 
acce»  to  transportation  facilities. 
Comn  unity  service  projects  will  be 
associ  Jted  with  at  least  one  mode  of 
trans{  ortation,  i.e.,  rail,  transit,  or 
high\>  ay. 

All  }rojects  will  need  to  be 
coord  nated  with  the  organizations 
bavin  ;  authority  over  the  relevant 
transi  ortation  facilities  (such  as  State 
Depai  :ments  of  Transportation,  local 
Metropolitan  Planning  Organizations 
(MPO$),  or  transit  authorities).  As  part 
of  its  proposal  under  this  IX)T  Program, 
an  ap  tlicant  will  need  to  show  that  the 
proje<  I  is  acceptable  to  the  relevant 
transi  ortation  organizations. 

2.2.2    Goals  and  Priorities 

Thi  I  program  addresses  the  following 
natioi  al  priorities  established  by  the 
Natioi  lal  Service  Corporation: 

E  iucation — Urban  youth  corps 
proje(  ts  will  include  specific  project- 
and  general  job  skills  training 
■"  prepare  participants  for  future 
pl(}yment  opportunities.  Training 
include  specific  skills  related 
project  being  undertaken,  such  as 
,  landscaping,  and 
envirdnmental  planning. 

IVbllc  Safety — Recruiting  at-risk 
in  urban  settings  for 
participation  in  youth  corps  activities 
p  rovide  opportunities  for  youths  to 
"uctively  involved  in  community 
activities,  reducing  the  inclination  to 

activities  such  as  drug  dealing  or 
Times.  In  addition,  cleaner 
transf  ortation  facilities  will  make  the 
faciliqes  more  attractive,  drawing  more 
and  in  turn,  making  them  safer  for 
all. 
I^uman  Needs — Urban  youth  corps 
s  will  provide  job  skills  training 
"  help  individuals  become  self- 
sufficient.  Job  skills  will  include  basics 
such  I  s  taking  responsibility  for 
atten(  ance,  being  accountable  for  work 
produ  [rts,  and  dealing  with  supervisors. 

ad<  ition,  these  projects  will  be 
target  sd  at  improving  commimities  and 
rhoods. 
Aiviromnent — Rehabilitation, 
reclai  tation  and  beautification  of 
trans  ortation  facilities  will  enhance 
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neighborhoods  as  well  as  assist  in 
conserving  and  restoring  the 
environment. 

2.2.3  Anticipated  Outcomes  and 
Results 

Urban  youth  corps  projects  will  result 
in  benefits  to  commimities, 
neighborhoods,  and  transportation 
facilities  in  the  form  of  renovated, 
restored,  and  cleaner  facilities  and 
areas.  Participants  will  not  only  have 
the  opportimity  to  perform  community 
service  but  will  learn  job  skills  that  will 
prepare  them  for  future  employment 
opportimities. 

2.2.4  Funding 

The  Federal  share  of  funding  for 
urban  youth  corps  projects  may  be 
provided  from  existing  DOT  program 
funds  and  state  Federal-aid  funds.  DOT 
intends  to  apply  for  any  additional 
funds  needed  for  program  costs, 
including  living  allowances, 
educational  awards,  health  insurance, 
and  child  care  costs,  from  the  National 
Service  Corporation.  It  is  anticipated 
that  direct  funding  for  the 
Rehabilitation,  Reclamation,  and 
Beautification  of  Transportation-Related 
Facilities  Program  may  be  available 
fitim  DOT  in  future  years. 

2.2.5  DOT  Agency  Involvement  and 
Expertise  Available 

DOT  agencies  involved  in  this 
Program  include  the  Federal  Highway 
Administration,  the  Federal  Transit 
Administration,  and  the  Federal 
Raifroad  Administration.  For  the 
selected  proposals,  DOT  representatives 
will  work  with  sponsoring  organizations 
to  contact  State  DOTs,  MPOs,  transit 
authorities,  etc.,  with  authority  over  the 
relevant  transportation  faciUties  to  assist 
with  project  arrangements  and 
agreements. 

2.2.6  DOT  Contacts 

Karen  Kabel,  Federal  Highway 

Administration  (HMS-31)  (202)  366- 

9074.  FAX  (202)  366-3235 
Gordon  Smith,  Federal  Railroad 

Administration  (RAD-10.1)  (202) 

366-^589.  FAX  (202)  366-7439 
Roger  Tate.  Federal  Transit 

Administration  (TTS-31)  (202)  366- 

0235,  FAX  (202)  366-3765 
Address:  400  7th  St.,  SW.,  Washington. 

DC  20950. 

2.3    Transit  Ambassadors 
2.3.1    Description  of  Program 

The  DOT  Federal  Transit 
Administration's  program  for  "Transit 
Ambassadors"  proposes  to  use 
participants  in  community  service 
programs  to  help  elderly  and  disabled 
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persons  learn  to  use  public 
transportation  systems  in  their 
communities.  Program  participants, 
called  "transit  ambassadors",  would 
assist  these  targeted  individuals  in 
locating  bus  stops,  understanding  how 
the  fare  system  works,  and  identifying 
potential  destinations,  such  as  grocery 
stores,  medical  facilities,  etc.  Transit 
ambassadors  would  teach  individuals 
how  to  use  public  transportation,  and 
how  to  read  maps  and  time  schedules. 
In  addition,  transit  ambassadors  will 
accompany  persons  who  need  such 
assistance  to  navigate  their  way  on 
conventional,  fixed  route  public 
transportation  service. 

Assistance  may  be  of  a  one-time 
nature  to  acquaint  an  individual  with 
public  transportation  routes  and 
services.  Transit  Ambassadors  may  also 
provide  regular  or  scheduled  guide 
services.  "Hie  most  minimal  sort  of 
service  the  transit  ambassador  could 
provide  would  simply  be  visiting  an 
individual  and  providing  schedule  and 
fare  information,  and  answering 
questions  about  a  pending  trip  or  series 
of  trips.  The  service  would  include 
training  individuals  about  their 
neighborhood  and  the  shops  within  it, 
increasing  the  confidence  level  for  those 
who  then  could  move  around 
independently  and  provide  overall 
better  security  in  the  affected 
neighborhoods. 

As  part  of  this  program,  transit 
ambassadors  will  assess  the  local 
transportation  facilities  to  identify 
obstacles  that  prevent  disabled  and 
elderly  persons  from  safely  and  easily 
traveling  on  pubUc  transportation,  and 
will  work  with  local  transportation 
authorities  to  remove  these  obstacles. 
The  transit  ambassadora  will  also  work 
with  the  local  transit  authorities  to 
develop  and  distribute  information  that 
will  faciUtate  and  encourage  the  use  of 
pubUc  transportation  by  the  elderly  and 
disabled  (such  as  more  easily  readable 
bus  schedules,  community  maps 
showing  routes  to  locations  of  particular 
interest,  or  information  on  special  fares 
or  rates  available  for  the  elderly  or 
disabled). 

This  program  also  has  the  potential 
for  developing  partnerships  with  other 
Federal  agencies  (such  as  the 
Department  of  Health  and  Human 
Services  or  the  Department  of 
Education)  to  accompany  youths  to  and 
from  Head  Start  Programs  and.  in 
addition,  provide  assistance  to  Head 
Start  teachers  during  class.  In  such  a 
partnership,  transit  ambassadors  could 
also  be  trained  as  aides  on 
transportation  vehicles  to  and  from 
Head  Start  facilities/programs.  Transit 
ambassadors  could  instruct  Head  Start 


children  and  their  parents  on  the  routes 
to  bus  stops,  and  teach  the  children 
about  proper  behavior  and  safety 
procedures  while  riding  on  a  bus. 
Transit  ambassadors  could  also  act  as 
aides  to  Head  Start  teachers  during  the 
remainder  of  the  day. 

2.3.2  Goals  and  Priorities 

Transit  Ambassadors  will  address  the 
following  national  priorities: 

a.  Pubuc  Safety.  By  providing  escorts 
and  training  for  elderly  and  disabled 
persons,  this  program  will  help  decrease 
potential  violence  to  elderly  and 
disabled  citizens;  transportation 
assistance  for  the  Head  Start  program 
will  also  increase  safety  to  and  from  bus 
stops  and  on  those  buses. 

b.  Health  and  Human  Needs. 
Transportation  assistance  for  elderly 
and  disabled  persons  will  enable  them 
to  get  to  medical  and  other  facilities 
more  readily  and  more  Independently. 

c.  Mitigate  the  impact  of  unfunded 
mandates.  The  Americans  with 
Disabilities  Act  (ADA)  requires  all 
public  transit  systems  to  provide 
supplementary  door-to-door  paratransit 
service  for  those  individuals  who  are 
unable  to  use  even  fully  accessible 
public  transit.  The  Transit  Ambassador 
Program  will  help  instill  confidence  in 
elderly  and  disabled  persons  in  the  use 
of  conventional  public  transportation 
and  limit  the  call  for  more  expensive 
door-to-door  paratransit  to  individuals 
with  mobility  difficulties. 

d.  Education.  Transit  ambassador 
participating  in  programs  with  the 
elderly  and  disabled  will  learn  about  the 
needs  of  those  populations  and  will 
help  to  integrate  mem  into  mainstream 
society. 

In  addition,  if  cooperative 
partnerships  are  formed  with  other 
Federal  agencies  such  as  the  Department 
of  Health  and  Human  Services  and  the 
Department  of  Education,  the  Transit 
Ambassadors  Program  will  provide 
aides  for  Head  Start  programs  and  help 
make  children  more  "sdhool  ready."  In 
such  a  partnership,  transit  ambassadors 
will  be  able  to  work  with  children  on 
the  bus  and  in  class,  and  provide 
information  to  them  and  theii  parents. 

2.3.3  Anticipated  Outcomes  and 
Results 

a.  The  program  will  benefit  the  local 
community  and  transit  operators. 
Elderly  and  disabled  citizens  will  be 
able  to  participate  in  the  community. 
Transit  Ambassadors  will  develop 
knowledge  of  needs  of  the  populations 
served  and  increase  skills  for  dealing 
with  these  populations. 

b.  Disciplines  learned  in  this  program 
can  be  canied  over  into  careers  in  the 


medical  field,  social  services, 
transportation  and  education. 

2.3.4  Funding 

Funding  for  this  proposal  will  be 
available  from  the  Federal  Transit 
Administration  at  an  anticipated  level  of 
up  to  $235,000  fcMT  program  costs.  DOT 
intends  to  apply  for  any  additional 
funds  needed  for  program  costs, 
including  living  allowances, 
educational  awards,  health  insurance, 
and  child  care  costs,  from  the  National 
Service  Corporation.  It  is  anticipated 
that  direct  fimding  for  the  Transit 
Ambassadors  Program  may  be  available 
from  DOT  in  future  years. 

2.3.5  DOT  Agency  Involvement  and 
Expertise  Available 

The  Federal  Transit  Administration 
will  be  the  agency  within  DOT  that  will 
implement  the  Transit  Ambassador 
Program. 

2.3.6  DOT  Contact 

Roger  Tate,  Federal  Transit 
Administration,  Room  6100  A,  400 
7th  Street  SW.,  Washington,  DC 
20590,  Phone:  (202)  366-0235. 

2.4    Operation  Lifesaver 

2.4.1    Description  of  Program 

"Operation  Lifesaver"  is  an  active, 
continuous  national  public  information 
and  education  program  that  works  in 
conjunction  with  the  EXDT  Federal 
Railroad  Administration.  This  program 
provides  help  in  preventing  and 
reducing  crashes,  injuries  and  fatalities 
and  in  improving  driver  performance  at 
the  nation's  300,000  public  and  private 
rail/highway  grade  crossings.  Operation 
Lifesaver  originated  in  Idaho  in  1972 
after  Union  Pacific  Railroad  and 
community  leaders  in  the  state  decided 
to  band  together  and  fight  the  growing 
number  of  rail/highway  grade  crossii^ 
crashes,  injuries  and  fatalities  with  a 
public  education  program.  At  the  end  of 
the  first  year  the  rail/highway  grade 
crossing  fatality  rate  dropped  a 
resounding'  39  percent. 

The  program  is  now  national  in  scope 
as  all  states  have  their  own  Operation 
Lifesaver  programs.  It  is  at  the  grassroots 
level — in  the  cities,  in  rural 
communities,  and  in  the  schools — 
where  Operation  Lifesaver  has  been 
most  effective.  States  have  reported 
fatality  reductions  at  rail/highway  grade 
crossings  ranging  bom  28  percent  to  100 
percent  one  year  after  estabUshing  the 
program. 

There  are  two  concepts  through 
which  Operation  Lifesaver  may  be 
incorporated  within  the  umbrella  of  the 
DOT  National  Service  program: 
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a.  The  first  would  use  a  commiuiity 
service  organization  to  assess  the 
number  and  location  of  raibtMdystreet. 
road,  and  highway  intersections  within 
the  defined  geographic  area.  Based  upon 
the  data  developed,  the  community 
service  organization  would  be 
responsible  for  developing  and 
presenting  an  educational  program 
suitable  for  elementary  schools, 
secondary  schools,  colleges,  civic 
organizations,  service  organizations  and 
fraternal  groups. 

b.  The  second  would  address  the 
provision  of  organizational  and 
administrative  assistance  to  the  various 
state  Operation  Lifesaver  offices  through 
the  recruitment  and  placement  of 
assistant  program  coordinalore.  These 
individuals  would  enhance  the  ability 
of  the  State  office  to  acquire  information 
and  establish  geographic  databases; 
organize  and  plan  educational  programs 
and  campaigns;  coordinate  media 
initiatives  and  relationships;  and 
systematize  internal  procedures  and 
processes.  This  concept  involves 
placement  of  individuals  in  single 
positions  in  a  number  of  different  states, 
and  would  be  part  of  a  multi-slate 
program  that  would  faU  under  the 
national  service  provisions  of  the  Act. 
This  portion  of  the  program  would  be 
implemented  incrementally  based  upon 
fiscal  ccmsiderations. 

Organizations  that  could  participate 
in  the  first  ccmcept  include  conunimity 
service  organizations  eligible  to 
participate  under  the  National  and 
Community  Service  Trust  Act  (see 
Section  1.4.1  of  the  RFP). 

Implementation  of  the  second  concept 
would  be  coordinated  through  the 
national  Operation  Lifesaver 
headquarters  office  located  in 
Alexandria,  Virginia.  This  second 
concept  would  facilitate  individual 
recruitment  of  National  Service 
volunteers  at  the  local  level  and  would 
provide  participants  with  opportunities 
to  provide  service  to  their  local 
communities  and  states  and  to 
participate  in  the  development  of  viable 
transportation  safety  programs. 

2.4.2    Goals  and  Priorities 

This  program  addresses  the  following 
national  priorities: 

a.  Education — Participants  will  be 
exposed  to  a  variety  of  project  specific 
tasks  and  general  job  sldlls  that  could 
prepare  participants  for  future 
employment  opportunides. 

b.  Pubhc  Safety — Operation  Lifesaver 
assists  in  promoting  public  awareness  of 
the  dangers  associated  with  rail 
crossings,  trespassing  on  railroad 
properties,  and  improper  use  of  motor 
vehicles  around  rail  faciUties.  Further,  it 


w  11  bring  the  audiences  into  contact 
w  th  local  poUce  and  other  law 
ei  forcement  agencies,  which  will  open 
tlje  lines  of  communication  and  create 
opportunities  for  cooperation. 

c.  Human  Needs — ^This  Program  will 
St  mulate  awareness  of  rail  and  highway 
Si  fety-related  problems  within  local  and 
S'  ate  communities  and  bring  people 

tc  jether  to  address  them.  ThiB  programs 
vv  11  also  provide  safety  training  to  a 
w  de  audience,  ranging  in  age  Erom  pre- 
sc  hoolers  to  senior  citizens. 

d.  Environment — Operation  Lifesaver 
hi  iS  been  successful  in  reducing 

a  mmimity  environmental  hazards 
a!  sociated  with  rail  crossings. 

2. 1.3  Anticipated  Outcomes  and 
R  (suits 

a.  The  utilization  of  a  community 
St  rvice  organization  would  result  in 
b(  nefits  to  the  local  communities  and 
pi  ovide  needed  public  education  in  the 
ai  ea  of  rail  safety  to  the  specifically 

t£  rgeted  audiences  and  the  general 
p  iblic.  As  past  records  have  shown, 
ti  ere  should  be  a  downward  trend  in 
a(  cidents,  injuries,  and  trespasser 

V  olations  in  conjunction  with  the 
O  jeration  Lifesaver  Program.  The 

si  itistics  developed  would  be  readily 
ai  ailable  for  program  evaluation,  cost 
a]  lalysis,  and  community  acceptance 
aj  id  adoption. 

b.  The  hiring  and  placement  of 

ai  sistant  administrative  co<vdinators 
tl  roughout  the  Operation  Lifesaver 
s;  stem  would  result  in  better 
c(  lordination  of  the  program  with 
rilroad  companies,  law  enforcement 
a{  encies,  local  and  state  governments, 
tl  e  various  informational  media  and  the 
g<  neral  population.  The  opportimity  to 
fi  notion  within  an  established  program 
VM  ould  enhance  the  job  skills  and 
p  trsonal  marketability  for  the 
p  Lrticipants  for  future  endeavors. 
Both  concepts  will  expose  the 
pi  Lrticipants  to  the  opportimity  to 
p  srform  community  service,  and 
a  thance  the  development  of  personal 
qi  lalities,  educational  values  and 
p  >sitive  work  ethics. 

2. 4.4  Funding 

DOT  intends  to  apply  for  funding  for 
p  ogram  costs,  including  living 
a]  lowances,  educational  awards,  health 
ii  surance,  and  child  care  costs,  from  the 
N  adonal  Service  Corporation.  A 
bi  idgetary  review  is  ongoing  at  this  time 
tc  seek  other  sources  of  funding  within 
D  3T.  The  National  and  Community 
S  irvice  Act  will  be  an  item  in  the  Fiscal 

Y  3ar  1996  budget  submission  of  the 

F  »deral  Railroad  Administration,  and  it 
is  anticipated  that  direct  funding  for 
n  itional  service  involveitient  in  the 


Operation  Lifesaver  program  may  be 
available  from  DOT  in  future  years. 

2.4.5  DOT  Agency  Involvement  and 
Expertise  AvfaUable 

The  Operation  Lifesaver  and  adjunct 
trespasser  programs  are  addressed  by 
several  of  the  DOT  modal 
administrations,  specifically  the  Federal 
Railroad  Administration  (FRA)  and  the 
Federal  Highway  Administration 
(FHWA). 

2.4.6  DOT  Contacts 

Gordon ).  Smith,  Federal  Railroad 

Administration,  Office  of 

Administration,  (202)  366-0589,  FAX 

(202) 366-7439 
Bruce  George,  Highway  Rail  Crossing 

and  Trespasser  Division,  Federal 

Railroad  Administration.  (202)  366- 

0533 
Mailing  Address:  Room  8232, 400  7th 

St.  SW..  Washington  DC  20590 

2.5    Hazardous  Materials 
Transportation  Emergency  Preparedness 
Assistance 

2.5.1    Description  of  Program 

a.  Background.  The  DOT  Research 
and  Special  Programs  Administration. 
Office  of  Hazardous  Materials  Safety 
(OHMS),  currently  carries  out  a  national 
safety  program  to  protect  against  the 
risks  to  life,  health,  property,  and  the 
environment  inherent  in  the 
transportation  of  hazardous  materials  by 
water,  air,  highway  and  railroad.  OHMS 
plans,  implements,  and  manages 
hazardous  materials  regulatory, 
enforcement,  and  outreach  programs. 
and  administers  a  user  fee  funded  grant 
program  to  States  and  Indian  tribes  for 
planning  and  training  for  hazardous 
materials  emergencies. 

The  number  and  type  of  entities 
regulated  by  OHMS  have  increased 
dramatically  since  1990,  when  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  was  amended.  Prior  to  1990, 
the  office  had  jurisdiction  over 
approximately  40,000  hazardous 
materials  shippers  and  carriers.  In  the 
future,  the  inclusion  of  intrastate 
shippers  and  carriers  will  bring  an 
additional  110,000  newly  regulated 
shippers  and  carriers  mandated  by  the 
HMTA  amendment  under  the 
Hazardous  Materials  Regulations 
(HMR). 

Certain  shippers  and  carriers  are 
required  to  register  with  the  Department 
and  pay  an  annual  fiee.  The  Hazardous 
Materials  Registration  Program,  which 
began  in  September  1992,  funds 
emergency  preparedness  grants  to  States 
and  Indian  tribes  for  training  and 
preparing  to  respond  to  hazardous 
materials  emergencies. 
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The  HMTA  Grant  Program  was 
presented  to  Congress  in  1990  during 
the  legislative  process  reauthorizing  the 
Hazardous  Materials  Transportation  Act 
of  1974.  Grant  funds  were  first 
distributed  in  Fiscal  Year  1993.  The 
HMTA  grant  program  is  carefully 
crafted  to  build  upon  existing  programs 
and  relationships.  It  has  increased  the 
emphasis  on  improving  the  capability  of 
communities  to  plan  for  the  full  range 
of  transportation  related  hazardous 
materials  risks  they  face. 

Forty-seven  States  are  participating  in 
the  HMTA  grant  program — an 
overwhelming  first  year  response.  Fifty- 
eight  grants,  totaling  approximately  $8.4 
million,  were  given  to  States,  Tribes, 
and  Territories  in  the  first  grant  budget 
{>eriod.  180,000  emergency  responders 
will  be  trained  with  HMTA  grant  funds 
in  the  first  year  of  the  program;  81%  of 
these  responders  are  either  paid  or 
volunteer  firefighters. 

The  existing  grant  process  begins  with 
each  participating  State's  Governor 
determining  which  agency  within  the 
State  receives  the  HMTA  grant.  The 
selected  agency  distributes  funds  in 
accordance  with  HMTA  grant  rules  and 
required  certifications,  ensuring  the 
assistance  is  provided  to  intended 
recipients.  The  grant  distribution  system 
allows  each  State's  Governor  to  maike 
decisions  on  funding  based  on  local 
factors,  and  allows  DOT  to  leverage 
resources,  thereby  operating  the  HMTA 
grant  program  efficiently.  The  HMTA 
grant  distribution  system  is  lean,  and 
gives  exceptionally  responsive  service 
to  State  grantees. 

b.  National  Service  Corps.  Under  the 
OHMS's  "Hazardous  Materials 
Transportation  Emergency  Preparedness 
Assistance"  Program,  national  service 
funding  will  be  used  to  employ  national 
service  participants  as  assistants  to  the 
State  Emergency  Response  Commission 
(SERC),  Local  Emergency  Planning 
Committee  (LEPC),  and  State  Emergency 
Management  Agency  levels.  This 
Program  will  reinforce  the  Nation's 
Hazardous  Materials  Transportation 
Emergency  Response/State  Emergency 
Response  structure,  one  of  the  objectives 
of  the  existing  HMTA  grant  program. 

Local  SERCyLEPC/emergency 
management  national  service 
participants  may  serve  as  assistants  to 
prepare  local  emergency  plans,  perform 
hazardous  materials  commodity  flow 
studies,  and  coordinate  exercise  of 
plans.  These  jobs,  requiring  littie 
previous  experience,  could  be  learned 
mainly  through  on-the-job  training. 

Use  of  national  service  funds  to 
increase  the  effectiveness  of  the 
nationally  reco^zed  HMTA  grant 
program  would  not  only  help  the  nation 


and  localities,  but  also  give  national 
service  participants  experience  in,  and 
access  to,  an  industry  which  is 
experiencing  growth.  The  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986,  a  reaction  in  part  to 
the  Bhopal,  India  tragedy,  created 
SERCs  and  LEPCs  to  plan  for  emergency 
response,  including  feedback  and 
coordination  frt>m  broadly  based  local 
groups:  many  responsibilities  were 
levied  on  states  and  localities  with  little 
funding.  This  program  can  provide 
assistance  not  previously  available. 
Similarly,  state  emergency  management 
agencies  need  assistance  with  hazardous 
materials  planning  and  training  grants. 

It  is  proposed  that  national  service 
participants  be  involved  as  follows: 

1.  A  day  in  the  life  of  a  national 
service  participant  might  include 
assignment  to  an  LEPC.  For  this 
participant  the  day  might  include 
working  under  the  LEPC  chairperson's 
supervision  to  gather  data  at  the  state 
police  inspection  point  for  a  commodity 
flow  study.  The  participant  might  use 
the  data  while  interacting  with  LEPC 
members  at  an  evening  meeting.  As  a 
result  of  the  meeting  the  LEPC  might 
modify  their  emergency  plan. 

2.  At  other  times  the  participant  might 
distribute  material  safety  data  sheets  to 
the  public,  conduct  community 
outreach  meetings,  or  receive 
notification  of  a  hazardous  materials 
release  and  provide  support  for  the 
SERC/LEPC  or  the  community.  At  a 
state  emergency  information  center,  the 
participant  might  assist  the  watch 
officer  in  preparing  and  distributing  the 
daily  situation  report. 

3.  Daily  activities  provide  on-the-job 
training.  For  example,  data  may  have 
indicated  heavy  transport  of  gasoline 
indicating  the  need  for  training  in 
response  to  tanker  incidents.  The 
participant  learns  from  experience  the 
interaction  between  data,  planning,  and 
training.  The  participant  might  also  be 
mentored  by  the  members  of  the  LEPC, 
the  response  community,  or  the  trucking 
industry.  In  this  way,  the  public  good  is 
served  and  the  participant  receives 
valuable  training. 

2.5.2    Goals  and  Priorities 

The  proposed  program  meets  all 
criteria  for  funding  under  the 
President's  National  Service  program:  it 
improves  public  safety  and  health, 
guards  the  environment,  and  educates 
program  participants.  The  program 
addresses  national  service  priorities 
while  at  the  same  time  provides  an 
opportimity  for  public  service  and 
giving  participants  training  that  may 
enable  them  to  gain  employment  later. 


It  specifically  addresses  the  following 
national  priorities: 

a.  Environment.  The  program  will 
help  eliminate  environmental  risks 
through  education  of  communities  and 
through  risk  preparation/prevention. 
Development  of  currentiy  unavailable 
-databases  could  provide  the  information 

especially  helpful  in  accident  avoidance 
and  response.  Hazardous  materials 
planning  and  training  assistant 
positions  at  SERC/LEPCs  and  HMTA 
State  grantee  offices  are  currently  going 
unfilled. 

b.  Education.  If  students  are  selected 
for  these  positions,  this  program  will 
meet  the  "Education"  national  priority. 
On-the-job  training  will  provide 
unparalleled  opportunities  for 
individuals  to  learn  skills  leading  to 
diplomas  or  equivalent  recognition  of 
accomplishment. 

In  addition,  this  program  addresses 
two  Department  of  Transportation 
Strategic  Goals:  (1)  Promoting  safe  and 
secure  transportation,  and  (2)  enhancing 
the  environment  through  wise 
transportation  decisions. 

2.5.3  Anticipated  Outcomes  and 
Results 

Communities  and  individuals  will 
benefit  from  national  service 
participation.  Participants  can 
contribute  to  an  increased  awareness  of 
environmental  protection  and 
emergency  response.  Conununity 
outreach,  a  possible  activity  for 
participants,  can  help  involve  residents 
in  discussion  of  issues  and  formulation 
of  policy  that  can  directly  benefit  the 
community. 

An  ultimate  goal  of  individual 
programs  would  be  improved 
emergency  response.  Schools  and 
community  groups  can  be  targets  for 
educational  programs,  thereby 
increasing  the  knowledge  level  in  the 
community. 

2.5.4  Funding 

Up  to  $60,000  of  the  Federal  share  of 
living  allowances  for  participants  may 
be  provided  by  the  Research  and  Special 
Pn^grams  Administration  in  DOT.  DOT 
intends  to  apply  for  any  additional 
funds  needed  for  program  costs, 
including  living  allowances, 
educational  awards,  health  insiuance, 
and  child  care  costs,  from  the  National 
Service  Corporation. 

2.5.5  DOT  Agencies  Involved  and 
Expertise  Available 

The  Office  of  Hazardous  Materials 
Safety  within  the  Research  and  Special 
Programs  Administration  will  be  the 
office  in  DOT  that  will  implement  this 
Program. 


2^.0    DOT  Contact 

The  primary  contact  for  DOT  for  the 
Hazardous  Materials  Transportation 
Emergency  Preparedness  Assistance 
Program  will  be: 
Charles  Rogoff.  HMTA  Grants  Manager. 

Office  of  Hazardous  Materials  Safety, 

the  Research  and  Special  Programs 

Administration  (RSPA).  (202)  366- 

0001, 

The  National  Service  Program  contact 
is: 
Jim  Kabel.  Office  of  Policy  and  Program 

Support.  RSPA  (202)  366-6714. 

2.6    Youth  Traffic  Safety  Education 
Pwffxuns 

2.6.1    Description  of  Program 

a.  Background  and  purpose.  The  DOT 
National  Highway  Traffic  Safety 
Administration's  program  for  Youth 
Traffic  Safety  Education  offers  the 
opportunity  to  train  young  volunteers 
aged  16  to  25  to  be  proficient  in  traffic 
safety  and  then  become  positive  role 
models  for  traffic  safety  behaviors  for 
both  yoimger  children  and  their  young 
adult  peers.  The  children,  youth,  and 
young  adult  populations  are  over- 
represented  in  fatal  motor  vehicle 
crashes  and  are  therefore  at  very  high 
risk  of  being  involved^  potentially  life- 
threatening  or  debilitating  motor  vehicle 
incidents. 

In  the  U.S..  injury  is  the  leading  cause 
of  death  for  people  ages  1  to  44.  Traffic 
crashes  alone  are  consistently  the 
leading  cause  of  death  for  persons 
between  the  ages  of  5  and  34.  Many  of 
the  deaths  and  injuries  that  occur  on  our 
roads  are  not  the  result  of  unavoidable 
incidents.  By  and  large,  these 
consequences  are  the  result  of  failiire  to 
take  proper  precautions  such  as  wearing 
safety  belts  and  bicycle  helmets  as  well 
as  unsafe  behaviors  such  as  speeding 
and  impaired  driving.  These  losses 
strike  particularly  hard  on  young 
families  and  young  children. 

Attempts  to  improve  chances  of 
survival  focusing  on  injury  prevention 
call  for  traffic  safety  programs  to 
increase  safe  behavicffs.  Increasing  safe 
behaviors  depends  largely  on  educating 
individuals  about  precautionary 
measxires  and  rules  of  the  road  such  as 
using  child  safety  seats  to  transport 
young  children,  buckling  up  all  motor 
vehicle  passengers,  practicing  safe 
bicycle  and  pedestrian  behaviors,  not 
speieding,  and  never  driving  impaired  or 
riding  with  an  impaired  driver. 

b.  Scope  of  work.  This  project  calls  for 
a  two-phase  activity  for  the  grantee  to 
train  young  aduh  volunteer  participants 
on  critical  traffic  safety  issues  and  to 
conduct  educatianal  aictivities  using 
trained  volunteers  to  promote  highway 
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safety  for  children  and  youth  from 
prekii  dergarten  through  eighth  grade. 
The  e(  lucational  activities  use  peer  and 
cross-  ige  mentoring  as  a  teaching 
techn  que  that  has  been  found  quite 
effect  ve  with  this  age  group.  Phase  one 
is  the  development  and  conduct  of 
traini]  ig.  Phase  two  is  the  program 
imple  nentation. 

Pric  r  to  applying,  the  potential 
applit  ant  shall  conduct  a  preliminary 
assess  ment  and  problem  identffication, 
to  the  extent  possible,  of  the  current 
status  of  commimity  traffic  fatalities  and 
injurii  ts  as  well  as  safety  activities  and 
resouj  ces,  consulting  sources  such  as 
the  St)  te  office  of  hi^way  safety,  law 
enfon  ement  agencies,  hospitals,  health 
clinic  I,  and  local  chapters  of  other 
organ  zations  involveid  with  traffic 
safety  efforts  such  as  SAFE  KIDS 
Coalit  on.  Mothers  Against  Drunk 
Drivii  g  (MADD).  and  Students  Against 
Drivii  g  Drunk  (SADD).  The  state  office 
of  big  iway  safety  may  be  able  to 
provi(  e  a  general  outline  of  the  problem 
and  n:  any  of  the  activities  underway 
withii  I  a  designated  area.  The  applicant 
shall  1  [se  the  preliminary  assessment  to 
help  (  esign  a  complementary  plan  of 
educa  ional  activities,  providing  both 
the  pi  jliminary  community  assessment 
and  tl  e  educational  activity  plan  as  part 
of  the  application. 

J.  Pi  ogmm  Phase  One.  Phase  one  will 
entail  completing  the  preliminary 
comn  unity  assessment,  finalizing  the 
educa  ional  program  plan,  and 
develi  tping  and  implementing  the 
trainii  tg  component.  In  preparation  for 
dealii  g  with  the  complex  and  technical 
highv  ay  safety  issues,  a  tndning 
progn  m  for  community  service 
volun  eers  including  specialized 
traini  ig  and  experiential  learning  will 
be  the  integral  part  of  the  preparation 
for  CO  iducting  educational  safety 
activi  ies.  The  training  program  will  be 
develi  ped  and  implonented  with  the 
consu  tation  and  coordination  of  the 
Natio  lal  Highway  Traffic  Safety 
Admi  listration  ("NHTSA")  and 
comn  unity  experts  corresponding  with 
the  e(  ucational  activity  plan.  The 
traini  ig  program  must  also  be 
coord  nated  with  and  approved  by  the 
traffic  unit  of  the  local  law  enforcement 
depar  ment.  Ideally,  local  law 
enfon  ement  will  he  represented  in 
traini  ig  sessicms  to  the  extent  possible. 
All  p4  itidpating  program  volunteers 
will  c  )mplete  initial  training 
demo  istrating  a  minimum  level  of 
know  ed^  and  skills  before  beginning 
traffic  safety  education  activities.  The 
traini  tg  program  may  extend  into  the 
progr  im  implementation  phase  as 
appro  mate  for  continued  instruction 
and  o  msultation  with  experts. 


ij.  Program  Phase  Two.  The  grantee 
will  then  utilize  trained  volimteers  to 
implement  key  traffic  safety  programs  to- 
meet  local  needs  using  available 
resourc^es.  Programs  should  incorporate 
one  or  more  of  the  following  traffic 
safety  areas:  child  passenger  safety, 
pedestrian  safety,  bicycle  safety,  safety 
belt  use,  and  al(X)hol  impairment 
Several  activities  may  be  done 
concnurently  or  consecutively  for  added 
impact  in  a  given  traffic  safety  area  or 
increased  exposure  to  distinct  traffic 
safety  issues.  Subjects  may  also  be 
combined  for  a  more  comprehensive 
traffiosafety  message.  Suggested 
activities  in  the  corresponding  traffic 
safety  areas  include  but  are  not  limited 
to  the  following: 

Child  Passenger  Safety 

•  Bounty  Program 

A  Boimty  Program  utilizes  volimteers 
to  work  with  merchants  and  others  to 
remove  no-longer-safe  child  safety  seats 
from  the  reuse  and  resale  markets.  No- 
longer-safe  car  seats  include  those 
manufactiired  before  current  standards; 
no  longer  containing  labeling 
identifying  model  and  manufacturer, 
missing  parts;  containing  broken, 
cracked,  frayed,  or  rusted  parts;  under 
recall;  or  previously  involved  in  a  motor 
vehicle  crash.  Volunteers  could  work 
with  local  newspapers  to  publish  pubUc 
service  announcements  in  the  classified 
isections  alerting  the  garage  sale  market 
about  the  program.  Safe  child  car  seats 
are  available  at  low  cost  in  many  areas 
through  discoimt  stores,  car  seat  loaner 
programs,  insurance  companies,  and 
other  sources.  Additional  child 
passenger  safety  activities  could  include 
working  with  local  distributors  to 
develop  a  local  shopping  guide 
specif)dng  sites  with  child  safety  seat 
model  availability  and  price  lists.  A 
"how  to"  manual  is  available  from 
NHTSA  to  help  establish  a  bounty 
program.  (Can  be  conducted  in 
conjunction  with  hospitals,  police 
departments,  fire  departments,  and  day 
care  centers.) 

Pedestrian  Safety 

•  Pedestrian  Safety  Elementary 
Education  Program 

Two  programs  are  available  to  reach 
young  children  with  safe  pedestrian 
information.  The  "Willy  Whistle" 
program  can  be  conducrted  in  one  or  two 
pedestrian  safisty  lessons.  Resources 
include  an  age  appropriate  video  for 
children  from  kindergarten  through 
third  grade  or  fourth  through  seventh 
grade  and  teaching  guides  with 
discussion  questions,  activity  ideas,  and 
a  parent  letter.  Both  videos  teach  critical 
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behaviors  needed  by  young  pedestrians 
to  avoid  dangerous  situations.  "Wary 
Walker"  ia  a  pedestrian  safety  schcxd- 
based  curriculum  consisting  of  five 
classroom  lessons,  an  outdoor  field  day, 
and  a  two-part  pment/child  activity 
workbook  to  be  completed  at  home  by 
the  family.  The  focus  is  on  teaching 
elementary  school  children  basic 
pedestrian  skills  emphasizing  street 
(tossing  while  encouraging  independent 
thinking,  making  safe  choices,  and 
evaluating  tfaonselves  and  others  as 
pedestrians  using  a  variety  of  props 
including  instructionai  videos.   . 
worksheets,  cartoon  c:haracters.  a 
pedestrian  safety  rap  song,  and  a  Map  to 
Safety.  (Can  be  conducted  in 
conjunction  widi  scfacmls.) 

•  School  Crossing  Guard  Program 

Aduh  adiool  croesinig  guard  programs 
have  been  developed  to  help  safely 
expedite  the  movement  of  cjiildrea  to 
and  from  schocd  by  creating  gaps  in 
traffic  Crossing  guards  act  in  identified 
high  ri^  intersecticms  separately  from 
school  student  safety  patrob  who  assist 
students  on  scJiool  property.  The 
crossing  guard  program  is  used  in  cities 
of  all  sizes  and  has  beccmM  an  integral 
part  of  sciiool  crossing  protection 
programs  across  the  country.  Most 
crossing  guard  programs  are  organized 
and  administered  by  local  law 
enforcement  imits  in  ccx^teration  and 
ccMrdination  with  school  authorities 
and  require  strict  reliainlity  of 
participants.  State  or  local  legislation 
may  establish  procediu«s  and 
guidelines  pertaining  to  sdicml  crossing 
guards  which  could  include  minimum 
age,  education  requirements,  and 
uniform  attire  for  guards.  Training 
materials  available  through  the 
American  Automobile  Association 
(AAA)  and  other  sources  may  be  used 
if  standard  training  materials  are  not 
already  established  in  a  particular 
locality.  (Can  be  conducted  in 
conjimction  with  law  enforcement  and 
schools.  Note  that  this  project  can  only 
be  implemented  if  it  vrill  not  displace 
other  employees.) 

Bicycle  Safety 

•  Bicycle  Helmet  Program 

Despite  the  effectiveness  of  wearii^ 
helmets  in  preventing  death  and  serious 
head  injury,  only  a  very  small 
percentage  of  cyclists  wear  them  for 
many  reasons  including  misperoeptions 
of  helmets  being  uncool,  ugly,  too  hot. 
and  too  heavy.  Purchasing  bicycle 
helmets  may  also  be  cost  prohibitive  to 
consumers  not  fully  aware  of  their 
potential  life-saving  benefits.  Bicycle 
videos  pramoting  safe  cycling  through 


increased  use  of  helmets  and  videos 
demonstrating  the  proper  fit  of  helmets 
are  available  through  tlie  American 
Academy  of  Pediatrics  and  other 
organizaitioQS.  Potential  program 
activities  coald  inciude  bicycle  helmet 
demonstrations  allowii^  first-hand 
helmet  use,  the  distribution  of  bicycle 
helmet  discount  coupons  obtained  with 
the  cooperaticm  of  local  mert^iants  or 
manufacturers,  and  the  development 
and  distribution  of  kx:al  shopping 
guides  specifying  area  states  with  model 
availabiUty,  sizes,  and  price  lists.  (Can 
be  conducted  in  con|unction  with 
parent  and  teacher  organizations,  cavic 
groups,  and  sdioob.) 

•  Bicycle  Rodeo 

Bicycle  rodeos  are  half  or  full-day 
events  requiring  fairly  extensive 
planning  and  design  which  teach 
children  of  all  ages  how  to  ride  their 
bikes  safely  aiKi  oonectly.  The  rodeo 
allows  participants  to  ride  their  bicycles 
while  they  practice  and  improve  bicycle 
safety  skills  and  leam  about  traffic 
situations  whife  rotating  through  several 
activity  stations.  Some  of  the  ridlls  are 
also  transferable  to  situaticms  in  which 
cjiildren  are  pedestrians.  Gxnplete 
guides  for  conducting  rodeos  are 
available  for  assistance.  (Can  be 
conducted  in  conjunction  with  law 
enforcement,  schools,  and  youth 
centers.) 

Safety  Belts 

•  School  Safety  Beh  Use  Program 

Young  drivers  and  passengers  have 
the  lowest  safety  belt  use  rates  of  any 
age  group.  Their  reasons  often  include 
not  wanting  to  wrinkle  their  clothes,  not 
wanting  to  appear  uncool  or  wimpy  in 
front  of  frieods.  and  include  myths  such 
as  "I  could  never  be  involved  in  a 
crash,"  "I'd  rather  be  thrown  dear  from 
the  Car  in  a  crash,"  and  "I  don't  want 
to  be  trapped  if  tiM  car  catches  on  fire." 
Safety  beU  use  programs  can  be 
desisted  to  correct  the  misperceptions 
with  facts  and  include  activities  that 
vnll  raise  awareness  abotit  the 
importance  of  wearing  a  safety  belt 
properly  every  time  a  person  rides  in  a 
motor  vehicle.  Activities  can  indude 
taking  children  out  to  a  car  to  instruct 
them  how  to  properly  buckle  up  in  both 
the  front  and  bec^  seats  and  allowing 
them  to  practice,  conducting  a  safety 
beh  speed  challenge  to  show  that 
bucdding  up  cmly  takes  a  couple  of 
seconds  that  cxnild  save  a  life. 
demonstrating  the  effectiveness  of  safety 
belts  through  a  carefully  designed  egg 
experiment,  taking  an  observational 
safety  belt  use  survey  of  people  arriving 
and  d^tarting  tdtkooi  prapexty,  and 


having  studoits  sign  pledge  cards  to 
wear  safety  belts  and  eiwoucage  others 
to  do  dM  same.  (Can  be  oooducted  in 
conjunction  with  sdiools  and  student 
dobs.) 

Alcohol 

•  TeenComts 

Teen  courts  rqaesent  an  inlerveation 
approach  that  employs  the  dramatic  role 
of  peer  influence  responding  to  youth 
problem  bdiaviors  c^ten  pmapted  by 
peer  pressure,  such  as  underage 
drinking,  impaired  driving,  and  other 
antiscxdal  behaviors.  Teao  courts  could 
supplement  the  traditional  juvenile 
justice  system  in  ifvhich  volunteen 
(teens  or  young  aduHs)  oould  work  with 
the  local  justice  system  to  impfement 
and  administer  a  teen  court  system, 
serving  as  bailiffs,  derks,  prosecuting 
and  defense  attorneys,  and,  in  sonte 
cases,  judges.  Volunteers  would  also 
(»ordinate  recruiting  youth  jurors  from 
the  community  to  sit  on  juries  for 
individual  cases.  Information  on  how  to 
set  up  a  teoi  ccNUt  is  available  from 
NHTSA.  On  the  wdiole,  teen  courts  help 
provide  a  diversion  bom  the  juvenile 
justice  system,  appear  to  reduce 
reddivism,  and  oapitaUee  on  peer 
influence  to  alleviate  illegri  behaviors. 
Additional  akobol-awereness  activism 
for  vohmteers  could  indude  effosts  to 
utilize  youth  as  cxmrt  room  mcmitors  to 
collect  data  and  make  recommendatiaiis 
to  solve  problems,  conduct 
intergenerational  issue  jHesentations, 
and  use  impaired  driving  victim  impact 
panels  in  presentations.  (Can  be 
(inducted  in  conjunction  with  juvenile 
justice  system,  sdiools,  law 
enforcement,  and  Mothen  Against 
Dnmk  Driving.) 

c.  Volunteer  Participant  and  Program 
Requirements.  Due  to  the  highly 
technical  nature  of  the  program  and  the 
limitation  c»f  availAle  fundi,  this 
projed  is  designed  as  a  pilot  program  to 
train  the  equivalent  of  10  full-time 
youth  or  young  adult  volunteers. 
Volunteers  should  be  between  the  ages 
of  16  and  25.  with  a  high  school 
dipknna  or  its  equivaluit.  working  in  a 
single  dty  oroommunity.  The 
volunteers  should  be  profident 
speakii^  the  dominant  language  or 
languages  of  the  area.  Volunteers  should 
be  divided  into  two  teams  of  five  with 
two  vohmteers  designated  as  team 
leaders.  Team  leaden  should  be  fidl- 
time  volunteers  with  a  coOegs  diploma 
or  sonM  college  experience.  Prefaence 
will  be  given  to  volunteers,  espedally 
team  leaders,  with  experienoe  or  interest 
in  education,  public  safety,  public 
health.  lecrsatian.  physical  educatian. 
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marketing,  public  relations,  journalism, 
or  media  relations. 

Eligible  applicants  will  be  required  to 
demonstrate,  through  a  letter  of 
cooperation,  the  support  of  the  traffic 
division  of  the  local  law  enforcement 
agency  for  the  implementation  of  the 
planned  program.  Additional  support 
organizations  might  include:  Midway 
safety  agencies,  emergency  medical 
services  imits,  motor  vehicle 
administration,  educational  institutions, 
public  health  officials,  and  private 
industry  representatives.  The  applicant 
shall  also  provide  both  the  preliminary 
community  assessment  and  the 
educational  activity  plan  as  part  of  the 
application.  The  program  shall 
incorporate  evaluation  measurements  to 
determine  the  level  of  success  of  the 
program  activities. 

2.6.2    Goals  and  Priorities 

This  program  addresses  the  following 
national  service  priorities: 

a.  Hiunan  Needs.— Motor  vehicle 
craves  cost  the  nation  nearly  $14 
billion  in  health  care  expenditures  each 
year.  With  each  serious  injury  prevented 
saving  approximately  $35,000  in  health 
care  costs,  as  much  as  $1  billion  could 
be  saved  nationally  through  the 
prevention  of  traffic  deaths  and  injuries. 
U.S.  Transportation  Seaetary  Federico 
Pena  has  called  for  stepped-up  national 
efforts  to  reduce  the  proportion  of 
alcohol  involved  traffic  crashes  to  43 
percent  and  increase  safety  belt  use  to 
75  percent  by  1997  as  part  of  President 
Clinton's  health  care  initiative  and  year 
2000  objectives. 

b.  Education.— Traffic  safety 
education  for  children  and  youth  ages  3 
through  13  (prekindergarten  through 
grade  8)  aims  to  increase  school 
readiness  and  further  early  childhood 
development.  Before  children  are  able  to 
learn  in  school,  they  must  be  able  to 
arrive  at  school  safely  each  day.  With 
traffic  incidents  as  the  leading  cause  of 
death  and  disability  for  school  age 
children,  they  face  a  risk  every  day  in 
their  transport  to  and  from  school  and 
other  activities. 

c.  Public  Safety. — ^Through  better 
education  and  peer  mentoring,  traffic- 
related  crimes  can  be  reduced. 

2.6.3    Anticipated  Outcomes  and 
Results 


Young  adult  volunteers  as  mentors 
can  make  a  constructive  contribution  to 
a  national  and  community  traffic  safety 
problem  while  gaining  practical 
learning  experiences.  The  objective  of 
these  efforts  is  to  improve  the  quality  of 
life  for  young  citizens  by  raising  public 
awareness,  reducing  the  severity  and 
frequency  of  traffic  safety  problems,  and 


•roviding  highway  safety  experiences 
vhich  could  lead  to  related  hiture 
( areer  field  choices.  This  program  will 
( How  volunteers  to  work  cooperatively 
'  dth  law  enforcement  and  other 
I  irganizations  within  a  designated 
I  ommunity  developing  a  positive, 
1  isible,  outcome-oriented  relationship 
1 3  decrease  death  and  injury  due  to 
J  lotor  vehicle  craishes.  The  educational 
]  rogram  will  expose  yoiug  children  to 
i  ppropriate  behaviors  which  can 
I  ecome  habits  they  will  model  to  others 
{ ad  will  practice  to  help  keep 
t  lemselves  and  others  safe  now  and  in 
t  le  future.  If  the  program  proves 
I  eneficial  to  the  community  and  agency, 
i  iture  expansion  of  a  refined  program 
\  rith  an  increased  number  of 
I  articipants  may  be  explored. 

:  .6.4    Funding 

Funding  available  from  DOT  for 
I  rogram  development,  implementation. 
fi  ad  administration  is  $50,000. 
>  pplication  will  be  made  to  the 
I  ational  Service  Corporation  for  any 
a  Iditional  program  costs,  living 
a  lowance,  education  awards,  health 
i  isurance,  and  child  care  costs  as 
a  jpropriate  for  participating  volimteers. 

1  is  anticipated  that  direct  funding  of 
t  le  Youth  Traffic  Safety  Education 

F  rograms  may  be  available  from  DOT  in 
f  iture  yeara. 

2  2.5    DOT  Agency  Involvement  and 

1  Kpertise  Available 

NHTSA  will  act  as  the  project  monitor 
working  directly  with  the  grantee  to 
dtevelop  and  implement  a  traffic  safety 
ti  aining  program  through  the  local  law 
e  iforcement  department  and  facilitate 
a  Iditional  state  and  community 
o  >ntacts  with  other  organizations 
i]  terested  in  and  working  on  similar 
e  forts.  NHTSA  may  also  provide  access 
t(  additional  materials,  training, 
t<  chnical  assistance,  and  data  as 
a  ipropriate.  In  addition  to  its 
hi  sadquarters  staff,  NHTSA  has  ten 
n  gional  offices  that  work  directly  with 
tl  e  states  to  implement  highway  safety 
p  'ograms  to  reduce  motor  vehicle 
o  a^es  including  related  fatalities, 
ii  juries,  and  economic  loss. 

2  2.6    DOT  Contact 

h  s.  Susan  Gorcowski,  National 
Highway  Traffic  Safety 
Administration,  Office  of  Occupant 
Protection,  400  7th  Street,  SW.,  NTS- 
11,  Washington.  DC  20590,  (202)  366- 
2712/FAX  (202J  366-2766. 

3.  Submission  of  Proposals 

3. 1    Content  and  Format  for  Proposals 
Each  proposal  submitted  to  DOT  must 
hi  in  the  format  and  must  contain  the 


information  set  forth  in  the  application 
form  attached  as  Appendix  A  to  this 
RFP.  DOT  may  need  to  seek  additional 
information  from  applicants  as  a  result 
of  changes  in  the  proposed  regulations 
issued  by  the  National  Service 
Corporation  or  to  more  fully  clarify  and 
defiine  specific  proposals. 

3.2  Address;  Number  of  Copies; 
Deadline  for  Submission 

Any  eligible  organization  (as  defined 
in  Section  1.4.1  of  this  RFP)  may  submit 
one  or  more  proposals  for  consideration 
by  DOT.  Each  proposal  may  involve 
activities  imder  a  single  DOT  Program 
or  may  combine  related  activities  under 
more  that  one  of  the  DOT  Programs  set 
forth  in  Section  2  of  this  RFP. 

Applications  should  be  double  sided, 
double  spaced,  and  printed  in  a  font 
size  not  smaller  than  12  points.  One 
unbound  copy  of  the  proposal  with 
original  signatures  suitable  for 
reproduction,  plus  two  bound  copies, 
should  be  submitted.  All  pages  should 
be  numbered  and  the  specific  DOT 
Program  or  Programs  to  be  addressed 
should  be  identified  at  the  top  of  each 
page.  All  documentation,  attachments, 
or  other  information  pertinent  to  the 
application  must  be  included  in  a  single 
submission. 

Proposals  should  be  submitted  to: 
Brenda  L.  Harris,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Department  of  Transportation,  400  7th 
Street  S.W.,  Room  9414,  Washington. 
D.C.  20590. 

Proposals  must  be  received  at  DOT  no 
later  than  March  23, 1994, 4  p.m.  EST. 

3.3  Coordination  With  State 
Community  Serrice  Plan 

The  proposed  regulations  issued 
imder  the  National  and  Coiomimity 
Service  Trust  Act  require  that  all 
commtmity  service  projects  be 
coordinated  with  their  state  community 
service  plan  in  order  to  assure  that  the 
projects  build  on  existing  programs  and 
that  they  are  not  duplicative. 

Any  service  organization  submitting  a 
proposal  for  a  DOT  program  must  show 
evidence  that  the  proposal  has  been 
reviewed  and  approved  by  the 
community  service  commission  for  the 
state(s)  in  which  the  project  v«rill  be 
performed. 

In  addition,  DOT  requests  that  each 
proposal  include  a  preliminary 
evaluation  by  the  state  on  national  and 
community  service  for  the  state  in 
which  the  project  is  to  be  performed 
(the  "state  commission").  An  evaluation 
form  to  be  completed  by  the  state 
commission  is  included  as  "Attachment 
6"  to  the  attached  application  form.  The 
evaluation  ny  the  state  commissions  are 
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not  mandatory  and  are  not  binding  on 
DOT.  However.  DOT  believes  that  any 
information  frtun  the  state  commissions 
would  be  extremely  helpful  in  our 
review  and,  therefore,  we  strongly 
encourage  all  applicants  to  obtain  an 
evaluation  from  the  state  commission. 

4.  Selection  Criteria 

4.1    General  Criteria 

The  following  criteria  and  weights 
will  be  used  by  EXDT  to  select  national 
and  community  service  proposals: 

1.  Need  (10%). 

DOT  wiU  take  into  consideration  the 
extent  to  which  both  the  overall 
program  and  its  particular  projects  will 
address  needs  important  to  the 
community  and  be  conducted  in  areas 
of  need  as  defined  in  the  National  and 
Community  Service  Trust  Act.  These 
areas  of  need  are: 

a.  Communities  designated  by  the 
Federal  government  or  states  as( 
empowerment  zones  or  redevelopment 
areas,  targeted  for  special  economic 
incentives,  or  otherwise  identifiable  as 
having  high  conoentrations  of  low- 
income  people. 

b.  Areas  that  are  environmentally 
distressed. 

c.  Areas  adversely  affected  by  Federal 
actions  related  to  the  management  of 
Federal  lands  that  result  in  significant 
regional  job  losses  and  economic 
dislocation. 

d.  Areas  adversely  affected  by 
reduction  in  Defense  spending  or  the 
closure  or  realignment  of  military 
installations. 

e.  Areas  that  have  unemployment 
rates  greater  than  the  national  average 
imemployment  for  the  most  recent  12 
months  for  which  satisfactory  data  are 
available. 

2.  Program  Design  (40%). 

DOT  vrill  consider  the  quality  of  the 
program  based  on:  the  potential  impact 
of  using  proposed  national  service 
participants  to  meet  the  community 
needs  being  addressed;  inclusion  of  a 
clear  and  compelling  mission  statement; 
identification  of  specific  (^^ectives  and 
indicatora  of  success;  developm«it  of  an 
effective  recruitment,  selection,  and 
training  plan  for  staff  and  participants, 
includiog  recruitment  of  participants 
and  staff  from  the  community  to  be 
served;  ability  to  provide  appropriate 
supervisioi.  counseling,  service- 
learning  and  other  education 
opportimities,  and  outplacement  to 
participcoits;  the  involvement  of 
partidpaots  and  commonity  residents 
in  the  design,  opoetion,  and  leadership 
of  the  progFam;  develc^Mnent  of  a  sound 
plan  for  continnally  improving  the 
proigram  based  on  setf-assessmest  and 


monitoring  of  comnnmity  and 
participant  satisbcticm  with  work 
performed;  inclusion  of  an  appropriate 
organization  and  staffing  plan;  and  the 
program's  cost-effectiveness  in 
achieving  identified  outcomes, 
including  per  participant  cost. 
-  3.  Or^ganizotiona7CopacjYy(30%). 

DOT  will  consider  organizational 
capacity  based  on:  the  quality  of  the 
leadership  of  the  national  service 
program;  the  past  performance  of  the 
organization  m  program;  the 
organization's  connection  to  the 
community;  the  extent  to  which  the 
program  builds  on  existing  programs; 
evidence  of  strong  and  broEid-based 
community  support  for  the  program; 
and  availability  of  additional  funding 
sources  for  the  program. 

An  application  proposing  the 
replication  of  an  existing  program  will 
also  be  evaluated  based  on  the  success 
of  the  program  in  its  original  site, 
including  the  results  of  any  evaluation 
undertaken;  the  program's  analysis  of 
the  strengths  and  weaknesses  of  the 
original  program;  reasons  for  selecting 
the  replication  site  and  discussion  of 
adjustments  needed  for  adaptation  to  a 
new  site;  and  the  qualification  of  the 
leaders  of  the  program  at  the  new  site. 

4.  Sustainobjiity  (10%). 

DOT  will  consider  the  ability  of  the 
program  to  sustain  itself  beyond  the 
period  of  support  from  E>OT  or  from  the 
National  Service  Corporation  as 
evidenced  by  strong  and  broad-based 
community  support;  presence  of 
multiple  or  private  funding  sources;  and 
cost-effectiveness.  Additional 
consideration  will  be  given  to  programs 
that  significantly  exceed  the  r^onal 
match  with  non-Federal  funds. 

5.  Innovation  and  Replication  (10%). 
DOT  will  consider  the  degree  to 

which  needs  coincide  to  program 
design,  the  innovative  aspects  of  the 
program,  and  the  appropriateness  of 
replicating  the  pro-am  in  the  future. 

4.2    Priority  Consideration 

In  addition  to  the  crit«ia  on  which 
individual  applications  will  be  rated, 
DOT  may  give  pritHity  consideration  to 
all  or  some  of  the  following  issues: 

1.  £ar/y  Start  Date.  DOT  is  interested 
in  pro-ams  that  will  be  able  to  start  up 
qu^Jdy  after  com|rfeting  an  appropriate 
planning  phase  (ideally  tiy  Se^p^embet  of 
1994). 

2.  Participant  Diversity. 
DOT  seeks  a  broadly  mverse 

participant  pool  that  indades  a  large 
representatioa  of  young  adults;  a 
mixture  of  individuals  who  have  not 
attended  college  and  those  with  college- 
education  experience;  approximateiy 
e({ual  numbers  of  meo  and  women; 


individuals  of  all  races  and  eQuiicities; 
and  individuals  with  phy»od  and 
cognitive  disabilities. 

3.  Location. 

While  DOT  will  attempt  to  assure  that 
programs  funded  an  geographically 
diverse,  at  the  same  time,  for  the  first 
year  of  funding,  DOT  may  give  priority 
consideration  to  fund  programs  in  any 
or  all  of  the  areas  of  greatest  need  as 
determined  by  criteria  set  forth  in  the 
regulations  issued  under  the  National 
and  Community  Service  Trust  Act  (see 
"Need"  in  Section  4.1.  "General 
Criteria,"  of  this  RFP). 

4.  Matching  Funds  in  Excess  of 
Requirements.  Priority  consideration 
will  be  given  to  any  proposals  that 
provide  funding  from  other  sources  in 
excess  of  the  required  match  amounts 
(see  Section  5.3,  "Matching  Funds,"  in 
this  RFP). 

5.  Overall  Cc~ipliance  and 
Consistency  with  the  National  and 
Commtmity  Service  Trust  Act  and 
related  regulations  and  all  other 
applicable  laws  and  regulations. 

6.  Ability  to  Achieve  Transportation- 
Related  Goals. 

DOT  is  particularly  interested  in 
programs  that  will  address  one  or  more 
of  the  following  traxxsportation-related 
goals: 

a.  Tying  America  together  throu^  an 
effective  intermodal  transportation 
system; 

b.  Promoting  safe  and  secure 
transportation; 

c.  Actively  enhancing  our 
environment  through  wise 
transportation  decisions; 

d.  Putting  people  first  in  our 
transportation  system  by  making  it 
relevant  and  accessible  to  users. 

4.3    Priorities  for  Specific  DOT 
Proffxmis 

For  each  specific  DOT  Program, 
priority  consideration  will  be  given  for 
proposals  with  the  following 
characteristics: 

a.  Priorities  for  Rehabilitation, 
Reclamation,  and  Beautification  of 
Transportation-Related  Facilities 
Program: 

1.  Proposal's  balance  between  woii 
experience,  basic  and  life  skills, 
education,  training,  and  support 
services. 

2.  Ability  to  adequately  oversee  and 
supervise  crews  of  youths. 

3.  Demonstrated  ability  to  natvrork 
with  other  organizatiaos  and  proposed 
coordination  with  and  use  of  other 
available  oi^ganizatiaiMl  lesomces. 

.   4.  nemonstration  of  how  participation 
will  address  currently  immet  needs  in 
community. 

b.  Priorities  far  Transit  Ambassadors 
Propam: 
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1.  Ability  to  deal  with  the  elderly, 
disabled,  and  Head-Stait  populations; 

2.  Ability  to  deal  with  minor 
emergency  medical  situations,  or  to 
provide  training  in  this  area; 

3.  Knowledge  of  the  types  of 
transportation  and  the  schedules 
available  in  the  community,  such  as 
bus,  subway,  light  rail,  and  taxis; 

4.  Procedures  for  summoning  (such  as 
a  two-way  comoiiunication)  emergency 
medical  services  and  police  for 
assistance; 

5.  Understanding  of  the  community 
lifestyles; 

6.  Knowledge  of  the  layout  of  the 
community  being  served,  for  example, 
major  intersections,  street  lights,  and 
traffic  patterns. 

7.  Knowledge  of  the  location  of 
destination  points  such  as  medical 
facilities,  supermarkets,  recreational 
facilities,  etc. 

c  Priorities  for  Operation  Lifesaver 
Program: 

1.  Knowledge  of  railroad  and  road 
network  in  geographical  areas. 

2.  Demonstrated  ability  to  network 
with  other  organizations,  including 
local  law  enforcement  units  and 
proposed  coordination  and 
collaboration  with  other  organizations. 

3.  Ability  to  coordinate  and 
implement  a  training  and  certification 
program,  along  with  local  law 
enforcement  (Apartments,  and 
appropriate  education  departments. 

4.  Feasibility  of  the  proposed 
approach  or  work  plan  and  the  extent  to 
which  the  project  addresses  traffic 
safety  objectives. 

5.  Administrative  capabilities  and 
staff  e)qpeitise  required  to  successfully 
complete  the  proposed  project.  - 

6.  Past  and  present  organizational 
experience  in  the  performance  of  similar 
projects. 

7.  Ability  to  provide  sound  evaluative 
information. 

d.  Priorities  for  Hazardoiis  Materials 
Transportation  Assistance  Program: 

1.  Peasibihty  and  utiUty  of  work 
program  planned  for  National  Service 
participants. 

2.  Ability  of  program  to  assist  local 
agencies  responsible  for  hazardous 
materials  planning  and  training. 

3.  Ability  of  program  to  address  the 
National  Service  priorities  of 
Environment  and  Education,  and  the 
DOT  Strategic  Goals  of  promoting  safe 
and  secxae  transportation  and 
enhancing  the  environment  through 
wise  transportation  decisions. 

4.  Ability  of  program  to  address 
ourently  unmet  hazardous  materials 
needs. 

5.  Demonstrated  strength  of  current 
state  or  local  planning  and  response 


strut  tuire  to  effectively  use  national 
serv  ce  participation  to  its  full 
adva  itage. 

e.  Priorities  for  Youth  Traffic  Safety 
Edu(  ation  Programs: 

1.  Cnowledge  of  basic  traffic  safety 
issue  s  and  status  of  related  state  and 
com  aunity  efforts  within  designated 
localty. 

2.  Demonstrated  ability  to  network 
with  other  organizations  including  local 
law  <  nfbrcement  units  and  proposed 
coon  ination  and  collaboration  with 
othei  organizations. 

3. ,  Ability  to  coordinate  and 
impli  iment  a  training  and  certification 
progi  am  along  with  local  law 
enfo]  cement  departments. 


Preferences  Applying  to  Urban 
Corps  Programs 


4.4 
Youth 

Pn  ferences  will  be  given  to  the 
folloi  iring  types  of  projects  if  urban 
youtl  corps  are  used  to  implement  the 
projects: 

a.  ]  'rojects  that  will  provide  long-term 
publ  c  benefits 

b.  1  "rojects  that  will  instill  in  the 
partii  ipant  a  work  ethic  and  a  sense  of 
publ  c  responsibility. 

c.  1  tojects  that  will  be  labor  intensive. 

d.  I  "rejects  that  can  be  planned  and 
initifl  :ed  promptly. 

e.  1  rojects  that  will  provide  academic, 
expei  lential.  or  community  education 
oppo  tunities. 

5.  Fu  iding 

5. 1     "Xrect  Funding  from  DOT 

Fuj  ids  appropriated  to  DOT  agencies 
will  I  e  available  to  partially  finance 
initia  national  and  community  service 
proje  Is  in  some  of  the  five  DOT 
progr  ims  in  fiscal  year  1994  (see 
indiv  dual  discussions  on  funding  in 
the  ii  dividual  DOT  Program 
descr  ptions  set  forth  in  Section  2). 
These  funds  also  may  be  allocated  to 
finani «  portions  of  projects  involving 
activi  ies  in  more  than  one  program 
area. 

Api  tropriations  for  fiscal  year  1995. 
which  b^ins  October  1, 1994,  are  not 
expected  to  be  enacted  until  September 
1994.jand  it  is  not  possible  to  verify  the 
availt  >ility  of  follow-on  funding  at  this 
time.  lowever.  it  is  anticipated  that 
direct  funding  of  all  DOT  national  and 
conui  unity  service  Programs  identified 
inthii  RFP  may  be  available  fiY)m  DOT 
in  fiit  ire  years. 

Dep  ending  on  the  nature  of  the 
propo  »1  and  the  DOT  Program  to  be 
imple  nented,  it  may  be  necessary  for 
DOT  mding  to  be  given  to  State  or 
local  ( gencies.  which  will  in  turn  pass 
the  fii  idlng  tluough  to  the  service 
organ  cation  implementing  the  projects. 


DOT  officials  will  advise  and  assist  a 
service  organization  in  arranging  such 
coordination  if  its  proposal  is  selected, 
and  this  coordination  should  not  be 
viewed  as  an  obstacle  to  the  submission 
of  an  application  at  this  time. 

Other  restrictions  on  the  use  of 
Federal  funds  are  discussed  in  Section 
5.4  below. 

5.2  National  Service  Corporation 
Fundirtg 

DOT  will  submit  a  multi-program 
application  containing  all  of  the 
selected  proposals  and  related 
partnership  agreements  to  the  National 
Service  Corporation  in  order  to  request 
funding  for  the  remaining  program  costs 
that  cannot  be  covered  by  direct  funding 
&x>m  DOT  and  matching  funds  fiom  the 
service  organization.  Any  funding 
provided  by  the  National  Service 
Corporation  will  come  from  the  funds 
earmarked  for  Federal  agencies.  Since 
there  is  no  guarantee  that  DOT  will 
receive  funding  from  the  National 
Service  Corporation,  a  proposal 
accepted  by  DOT  ultimately  may  not  be 
fully  funded  or  funded  at  all  if  DOT'S 
request  for  funding  from  the  National 
Service  Corporation  is  not  granted. 

5.3  Matching  Funds 

Each  selected  applicant  must  provide 
matching  funds  equal  to  at  least  25%  of 
the  cost  of  the  program.  Where 
authorized,  other  federal,  state  or  local 
sources  (not  including  funds  provided 
directly  by  DOT  or  the  NaUonal  Service 
Corporation)  may  be  coimted  as 
matching  funds.  In-kind  contributions, 
including  facilities,  equipment,  goods  or 
services,  may  also  be  counted  as 
matching  funds.  (In-kind  contributions 
to  be  used  as  a  match  in  more  that  one 
program  must  be  divided  between  the 
programs  in  proportion  to  use.)  Note 
that  a  preference  will  be  given  to 
proposals  that  provide  the  match 
through  non-federal  sources  and 
matches  that  exceed  the  mintmim^ 
match  requirement. 

5.4  Restrictions  on  Use  of  Federal  and 
Corporation  Funds 

a.  Restrictions  on  Benefits 

No  more  than  85%  of  the  living 
stipend  for  participants  may  be  paid 
from  federal  sources  (including  funds 
received  bom  the  National  Service 
Corporation  and  any  other  federal  funds 
received,  including  DOT  fimds).  No 
more  than  85%  of  the  costs  of  the  most 
affordable  health  care  policy  that 
provides  minimum  benefits  may  be  paid 
from  with  National  Service  Corporation 
funds.  Payment  of  the  15%  of  the  living 
stipend  from  non-federal  sources  and 
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15%  of  health  care  benefits  from  non- 
Corporation  soiuces  will  be  included  as 
part  of  the  overall  match  for  the 
program. 

b.  Restrictions  on  Administrative  Costs 

Not  more  than  5%  of  the  National 
Service  Corporation  funds  may  be  used 
to  pay  for  administrative  costs. 
Administrative  costs  are  costs 
associated  with  the  overall 
administration  of  the  program.  Such 
costs  include  the  following:  (1)  Indirect 
costs  (i.e.,  costs  identified  with  two  or 
more  cost  objectives  but  not  identified 
with  a  particular  cost  objective)  as 
described  in  applicable  provisions  of 
Office  of  Management  and  Budget 
Circulars  that  relate  to  indirect  costs;  (2) 
costs  for  financial,  accounting,  or 
contracting  functions;  (3)  costs  for 
insurance  that  protects  the  entity  that 
operates  the  program;  and  (4)  costs 
related  to  the  evaluation  of  the  program; 
and  (5)  costs  for  salaries  and  benefits  of 
staff  who  recruit,  train,  place,  or 
supervise  participants. 

Particular  costs  such  as  those 
associated  with  staff  who  perform  both 
administrative  and  program  functions 
may  be  prorated  between  administrative 
costs  and  costs  directly  related  to 
program  operations. 

c.  Restrictions  on  Equipment  Purchases. 

Not  more  than  10%  of  National 
Service  Corporation  funds  may  be  used 
to  purchase  equipment  to  be  used  for 
programmatic  operation. 

d.  Compliance  with  OMB  Circulars 

Programs  must  comply  with  all 
applicable  Office  of  Management  and 
Budget  circulars  for  grant  management, 
including  Circulars  A-133,  A-128  and 
A-110,  and  with  all  applicable  Federal, 
State  and  local  laws. 

Appendix  A— Application  Form  for 
Proposals  for  the  Department  of 
Transportation  National  and 
Community  Service  Program 

Proposals  for  the  DOT  National  and 
Conununity  Service  Program  should  contain 
all  of  the  following  information  and  should 
be  submitted  in  the  following  format.  DOT 
may  need  to  seek  additional  information 
from  applicants  as  a  result  of  changes  in  the 
proposed  regulations  issued  by  the  National 
Service  Corporation  or  to  more  fully  clarify 
and  define  specific  proposals. 

Applications  should  be  double  sided, 
double  spaced,  and  printed  in  a  font  size  not 
smaller  than  12  points.  One  unbound  copy  of 
the  proposal  with  original  signatures  suitable 
for  reproduction,  plus  two  bound  copies, 
should  be  submitted.  All  pages  should  be 
numbered  and  the  specific  DOT  Program  or 
Programs  to  be  addressed  should  be 
identified  at  the  top  of  each  page.  All 
documentation,  attachments,  or  other 


information  pertinent  to  the  applicatioa 

should  be  Included  in  a  single  submission, 

forwarded  directly  to  the  address  listed 

below.  Proposals  should  be  sulnnitted  to: 

Brenda  L.  Harris 

OfBce  of  Small  and  Disadvantaged  Business 

Utilization 

Department  of  Transportation 

400  7th  Street  SW..  room  9410 

Washington,  DC  20590 

Proposals  must  be  received  by  DOT  no 
later  than  March  23, 1994, 4  p.m.  EST. 

1.  Title  page  (to  be  completed  on  the 
attached  form  identified  as  "Attachment  1"), 
along  with  a  Table  of  Contents  for  the 
proposal. 

2.  Application  summary  page,  providing  a 
one  page  overview  of  the  following: 

a.  Identification  of  which  of  the  five  DOT 
Programs  the  applicant  intends  to 
implement. 

b.  The  specific  needs  to  be  met, 
particularly  as  they  relate  to  the  national 
priorities  identified  for  the  individual  DOT 
Program(s). 

c.  Key  elements  of  the  program  design. 

d.  Recruitment  goals,  including  the 
percentage  of  participants  (if  any)  to  be 
drawn  from  the  national  recruitment  system 
established  by  the  National  Service 
Corporation. 

e.  Description  of  the  administering 
organizaUon  and  identification  of  primary 
program  partners. 

3.  /Vognun  mission  statement  and  annual 
objectives  (to  be  completed  on  the  attached 
form  identified  as  "Attachment  2").  The 
National  Service  Corporation  has  identified 
three  goals  of  National  Service: 

a.  Community  service.  Meeting  community 
needs  by  getting  things  done  through  direct 
and  demonstrable  service  in  educaUon, 
public  safety,  uuman  needs,  and  the 
environment. 

b.  Participant  development.  Positively 
impacting  pariicipants  by  developing 
leadership  skills,  fostering  active,  productive 
citizenship,  and  enhancing  educational 
opportxuiities. 

c  Community  building.  Strengthening 
communities  by  bringing  together  both 
institutions  and  individuals  to  cooperate  in 
affecting  lasting  and  constructive  change. 

Each  applicant  will  need  to  articulate  a 
program  mission  statement  that  expresses  the 
program's  vision  and  must  specify  primary 
objectives  to  be  achieved  with  respect  to  each 
of  these  three  goals.  (Applicants  should 
complete  three  sepiarate  forms  to  address 
each  goal.)  More  specific  directions  can  be 
found  on  the  hack  of  the  form. 

4.  Program  narrative.  In  approximately  10 
pages,  organized  and  labeled  in  the 
stipulated  categories,  provide  the  following 
information  in  a  narrative  form  with  as  much 
specificity  as  possible. 

a.  DOT  program  to  be  addressed.  Identify 
the  DOT  Program  or  Programs  to  be 
implemented  (see  section  2  of  the  RFP). 

b.  Needs  to  be  met  and  appropriateness  for 
national  service.  IdenUfy  the  nature  of  the 
specific  needs  to  be  met  by  the  proposed 
national  service  program,  including  how  and 
why  these  needs  are  appropriately  or 
uniquely  addressed  by  a  national  service 
program. 


(i)Afeeds 

— Identify  the  specific  needs  that  the  program 
will  address. 

— Explain  how  these-needs  relate  to  the 
priorities  and  goals  of  the  selected  DOT 
Program. 
[ii)  Process 

—Describe  the  process  by  which  the  needs 
were  identified. 

— Explain  who  was  involved  in  identifying 
the  needs. 

—Explain  the  extent  to  which  the  residents 
of  the  community  to  be  served  were 
involved  in  the  needs  assessment 
c.  Programs  design.  Describe  the  concept 

and  design  for  the  program,  including  the 

nature  ofspecific  service  activities  to  be 

performed  by  fwrticipants  and  how  these 

activities  address  the  identified  needs  and 

meet  tlie  program  objectives, 
(i)  Program  concept. 

— Explain  the  basic  concept  of  the  program. 

— Describe  how  the  program  will  be 
structured. 

— Describe  where  it  will  be  located. 

—Describe  any  institutional  or  programmatic 
coUaboratioiu  or  partnerships  that  yrill  be 
Involved  In  operating  the  program. 
Including  the  exteht  to  which  the  program 
builds  on  existing  infrastructure. 

— Explain  how  the  program  will  be  cost- 
effective  and  how  participants  will  be  fully 
and  effectively  utilized, 
(ii)  Service  activities. 

— ^Describe  the  projects  or  activities  that  the 
participants  will  conduct. 

— ^Explain  how  these  projects  or  activities 
will  result  In  direct,  measurable  service 
that  addresses  the  identified  needs. 

— Describe  a  typical  week  in  the  life  of 
program  participants,  giving  concrete 
examples  of  the  types  of  activities  or  duties 
participants  will  perform.  (Please  note  that 
projects  must  do  mora  than  just  keep 
participants  busy,  offer  temporary 
solutions,  or  provide  free  labor  to 
organizations.) 
— State  the  length  of  time  required  to 

complete  the  projects  or  activities  (must  be 
at  least  one  year  and  cannot  be  more  tiian 
tliree  years) 
— State  an  estimated  date  when  the  activities 
could  begin.  (Note  that  DOT  will  inform 
applicants  as  to  whether  they  have  Iwen 
selected  to  receive  DOT  funding  and/or  to 
be  Included  In  DOT's  application  to  the 
National  Service  Corporation  prior  to  April 
15, 1994,  and  anticipates  that  notification 
of  awards  of  National  Service  Corporation 
funds  will  occur  in  May  or  June  of  1994.) 

(Ul)  Relation  to  need. 

— Explain  how  the  service  activities  respond 
to  the  Identified  needs. 
(Iv)  Participant  training  and  support. 

'^Explain  how  participants  will  be  trained, 
supported,  or  otherwise  prepared  for  their 
assigiunents. 

— Describe  the  key  elements  of  the 
participant  training,  in-service  education, 
or  service-learning  curriculum  employed  to 
improve  participants'  skills,  prepare  them 
for  placement,  and  foster  positive  civic 
values,  and  promote  an  ongoing  interest  in 
community  service.  (Note  that  the  program 
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must,  in  a  non-partisan  manner,  enoMirage 
participants  to  vote.) 

(v)  Participant  placement  andeuperrision. 
—Explain  bow  paitidpeatB  will  ba  placed  (in 
teams  or  iadividiially)  «>d  matched  with 
assignments. 
— Describe  how  service  sponsors  or  bost-sites 
will  be  odented  and  prepared  tor  that 
placement 
— F.xplain  kow  partiripants  will  be 

supervised. 
—Outline  the  standards  of  conduct  for 
partiripants  (all  cooununity  and  national 
service  pragrams  wiD  be  required  to 
establish  a  standard  of  conduct  to  be 
stringently  enforced.) 
(vi)  NoiuiisplacemenL 
-Explain  what  steps  have  beeo  taken  to 
ensun  that  ao  displaoemeBt  or 
supplantation  of  other  amptoyaes  will 
occur  as  a  result  of  the  pioiect.  or  the 
project  will  not  result  in  other  employees 
not  being  hired  or  not  receiving 
promotions.  Include  a  summary  of  any 
discussions  or  """tarts  with  labor 
oiganizations  in  vektad  fields  of  wwk.  The 
written  ooacturaooaof  any  local  labor 
oiganixatioB  lepaaseDtiag  ainployses 
engaged  in  tha  same  or  substantially 
similar  %work  must  be  obtained, 
d.  Airtic^xint  prafik,  mcnitnient  strategy. 
luuf  beiu^MsL  ftovide  a  daacxiptioB  of  tbe 
total  number  (full-  or  part-time)  of 
participants  to  be  recruited  in  the  program, 
including  the  expected  characteristics, 
attributes  or  skills  of  participants.  Describe 
the  benefits  these  participants  will  receive. 

(i)  Number  and  dHuvctemtics  of 
participants. 

— State  the  expected  nomber  and 
characteristics  of  psriidpents,  indoding 
racial  or  ethnic  badcgreimd,  sodo- 
eoonomic  status,  gender,  and  adiicatioDal 
attainmeot 

—If  the  program  wiHwcniit  fewer  than  20 
participants,  pleaae  axpieia  why  this 
smaller  nimiber  is  appropriate  to  ^ 
purpose  and  design  of  the  piiigiwii 
(ii)  Participant  recruitment 

—Explain  the  methods  that  will  be  used  or 
the  stntegias  ondartakan  to  recruit 
participants. 

— Explain  what  measures  will  be  taken  to 
reduit  diverse  participants  baaed  on 
aconomic  background,  race,  ethnicity.  ;^e, 
gander,  marital  status,  education  levels, 
and  diaahiUties. 
(iii)  Faiticipaat  adecUon. 

— Explain  the  methods  or  strategy  that  you 
will  use  to  select  participants, 

— Describe  selection  criteria,  including 
minimum  qualifications  Car  participants. 

— Identify  any  specialized  skills  that 
participants  will  be  required  to  possess  in 
order  to  carry  ont  service  assignments, 
(iv)  Participant  benefits. 

— ^Identify  the  benefits  that  the  participants 
will  receive.  (Note  that  all  participants 
must  receive  health  benefiu  and,  if  needed, 
child  care.) 

—Describe  the  amount  of  the  living 
allowance  provided  to  each  participant 
(Note  that  the  living  aUwvance  must  be  at 


least  S7.440  for  fiscal  year  1994  far  full- 
time  participants  and  aoust  be  at  least 
$3,960  for  each  part-time  participant,  and 
cannot  exceed  twice  these  amounts.) 
— .  Describe  the  amount  of  the  aducatkmal 
awards  to  be  provided  to  each  participant. 
(Note  that  proposals  should  provide  far 
participants  to  receive  eduortiooal  awards 
[either  £rom  the  National  Service 
Corporation  or  from  some  other  source)  in 
Em  amount  of  $4,725  bx  one  fiill-tima  term 
af  service  or  $2,360  for  one  part-time  term 
of  service,  for  iqi  to  two  terms  of  service.) 

—  Describe  how  national  service  educational 
awards  will  be  appoitionad  among 
irogram  participants  if  not  provided  to  all 
participants.  (In  general,  the  dis^ibution 
should  treat  equally  all  participants  doing 
he  same  or  essentially  similar  work. 
[Mstribution  based  solely  on  economic 
leeds  of  participants  is  not  encouraged.) 

—  [)escribe  any  alternative  post-service 
Mnefits  that  might  be  used  (e.g..  tuition 
3edits  at  an  institution  of  higher  education 
)r  transition  assbtance). 

v)  Participant  welfate. 

—  )escribe  what  measures  wriU  be  taken  to 
insure  the  safisty  and  well-brtng  61 
Mrticipants  while  working  oo  service 
>ro)ects. 

I.  Internal  Evaluation  and  Monitariag 
At  tivities.  Describe  intaiaal  evahiatioa  and 
m(  nitoring  activities. 

i)  Internal  evaluation  and  monitoiing. 

—  ^lain  how  j^ou  will  monitor  progress 
owwd  yonr  program  objectives  (Note  ftat 
nonitoring  approaches  such  as  community 

1  idvisory  councils,  participant  advisory 
nuncils,  peer  reviews,  quality  contrcd 
nspections,  and  customer  participant 
tuiveys  are  encouraged), 
^xplain  bow  you  will  assess,  on  an 
^ngoing  bans,  the  quality  of  servioes  and 
the  satisfiaction  of  both  the  participants  and 
I  be  individuals  or  institutions  served. 
—J  bcplain  how  you  will  collect  required 
( iescriptive  and  demographic  (Ma  (e.g.. 
I  eporting  requiraments  wlB  iadode  data 
I  Bgarding  the  characteristics  of  participants 
I  nd  data  mganfing  services  to  be 
(  onducted  in  areas  of  aconomic  or 

<  nviroomental  digress.) 
i)  Previous  evalBStioiis. 

— ]  'your  proposal  is  to  replicate  an  existing 
]  Togram  in  other  areas,  state  whether  die 
I  riginal  program  has  been  evaluated. 

— ^  xplain  who  conducted  the  evaluation  and 
(  escribe  the  results  of  the  evahiatioa 
I  Jgarding  community  and  participant 
1  npact. 

— 1  the  original  pro-am  has  not  been 

<  raluated,  explr^n  what  evidence  exists  of 
s|accessful  performance  or  of  a  track  record 
tt>  demonstrate  its  apprc^niateness  for 
replication  or  expanrion. 

ainstitutional  andpersonnd  information. 
Pre  vide  a  description  of  the  administering 
or{  inization's  past  experience  and 
ins  itntional  capacity  to  operate  or  coordinate 
a  p  Dgram  comparable  to  the  programCs) 
prt  posed,  including  the  organization's  ability 
to  I  KTuit  and  train  staff. 

{)  Principal  staff. 
— I  escribe  the  background,  experience  and 

I  lajor  accomplishments  of  the  program 


director  and  {vincipal  staff,  and  how  their 
qualifications  relate  to  their  duties  in  and 
responsibilities  for  the  proposed  programs. 
(Attach  resumes  if  appropriate.) 

— If  the  staff  has  not  yet  been  bireid,  explain 
what  qualifications  the  candidates  Ruist 
fulfill. 

—Give  a  name,  address,  and  tet^thoae 
number  of  a  contact  parson  far  the  program 
who  can  address  any  questions  about  the 
program. 

(ii)  Training. 

Describe  what  kind  of  orieot^on  and 
training,  if  any.  will  be  provided  for  the  staff. 

(iii)  Institutional  strengths. 

Explain  what  institutional  resoiuces  or 
expertise  the  administering  organization(s) 
provide  that  will  contributo  to  the  overall 
success  of  the  pro-am. 

g.  i^chievement  of  Traaspottation  Goals. 

(i)  DOT  community  service  goals  and 
objectives. 

Explain  how  the  program  will  meet  any  of 
the  foUowrang  transportation-related 
commimity  service  goals: 
— ^Tie  America  together  through  an  effective 

intermodal  transportation  system; 
— Prumote  safe  and  secure  transportation; 
—Actively  enhance  our  environment  through 

wise  transportation  decisionr. 
— Put  peofde  first  in  our  transportation 

system  by  makii^  it  relevant  and 

accessible  to  users. 

(ii)  ConsuJtotion  witli  State  DOTs  and  local 
MPOs. 

—Consultation  with  your  local  Metropolitan 
Planning  Organization  ("MPO")  (or  State 
Department  of  Transportation  if  you  have 
no  local  MP(^  b  highly  recommended. 
Explain  in  what  manner  you  have 
consulted  with  the  State  DOT  and  local 
MPO  in  developing  your  proposal.  (For 
information  concerning  the  contact  person 
for  your  local  Metropolitan  Pknnii^ 
Organization,  please  call  Ms.  Susan 
Gaskins  at  202-366-5781.) 
— Exphiin  in  io*et  way  you  will  involve  State 
DOTs  and  local  MPOs  and/or  keep  them 
infbnned  as  tbe  program  progresses. 
— For  projects  to  be  performed  under  the 
"Rehabilitation,  Redamatiixi.  and 
Beautification  of  Transportation-Related 
Facilities''  Progrun,  explain  what 
coordination  has  been  conducted  %vith  the 
organizatioa  having  authority  over  tbe 
relevant  transportation  fiMulity  (such  as  the 
State  Department  of  Transportation,  the 
local  MPO,  the  transit  auAority,  etc.)  to 
determine  that  the  project  is  acceptable, 
nii)  DOT  expertise. 
Explain  to  what  extent  you  will  use 
expertise  or  rely  on  information  provided  by 
the  Federal  DOT.  your  State  DOT,  or  other 
local  transportation  agency. 
S.  Budget  form  page  and  budget  narrative. 
Complete  the  provided  budget  form 
identified  as  "Attachment  3."  A  separate 
budget  form  must  be  completed  for  each 
proposal.  A  budget  nanative  should  be 
attached  to  the  farm  with  containing  any 
necessary  explanatoiy  in&nnation. 
Applicants  must  identify  either  on  the  form 
or  in  an  attached  narrative  the  source  of  its 
matching  funds  and  whether  it  has  a  finn 
commitment  for  those  funds. 
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If  activities  under  two  or  more  DOT 
Programs  are  combined  in  a  single  proposal, 
separate  budget  forms  must  be  completed  to 
show  program  costs  for  each  DOT  Program, 
along  with  a  separate  aggregate  budget  form 
for  the  entire  proposal. 

6.  Assurances  Signature  Form.  Complete 
the  attached  form  identified  as  "Attachment 
4." 

7.  Certification  Signature  Form.  Complete 
the  attached  form  identified  as  "Attachment 
5." 

8.  State  Coordination  and  Evaluation 
Form. 

The  proposed  regulations  issued  under  the 
National  and  Community  Service  Trust  Act 
require  that  all  community  service  projects 
be  coordinated  with  their  state  community 
service  plan  in  order  to  assure  that  the 


projects  are  building  on  existing  programs 
and  that  they  are  not  duplicative.  Any 
community  service  organization  submitting  a 
proposal  for  a  DOT  Program  must  show 
evidence  that  the  proposal  has  been  reviewed 
and  approved  by  the  community  service 
commission  for  the  state  in  which  it  is 
located.  Evidence  of  coordination  can  be 
shown  by  completion  of  the  attached 
evaluation  form  (identified  as  "Attachment 
6")  by  the  state  community  service 
commission,  by  written  correspondence  from 
the  state  community  service  commission,  or 
by  documentation  of  a  meeting  with  the  state 
community  service  commission. 

In  addition,  DOT  also  asks  that  each 
proposal  include  a  preliminary  evaluation  of 
the  project  by  the  state  commission  on 
national  and  community  service  for  the  state 


in  which  the  project  will  be  performed  (the 
"state  commission").  An  evaluation  form  to 
be  completed  by  the  state  commission  is 
attached  ("Attachment  6").  Evaluations  by 
the  state  commissions  are  optional  and  are 
not  binding  on  DOT.  However,  DOT  believes 
that  any  information  from  the  state 
commissions  would  be  extremely  helpful  in 
our  review,  and  therefore  strongly  encourages 
all  applicants  to  obtain  an  evaluation  from 
their  state  commission. 

9.  Standard  Form  424  (Request  for  Federal 
Assistance).  Complete  the  attached  Standard 
Form  424  identified  as  "Attachment  7." 

Please  be  sure  that  all  forms  have  been 
signed  by  an  authorized  official  who  can 
l^ally  represent  the  organization. 

BUJNQ  OOOf  4aio-«i-^ 
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Title  Page  -  AmeriCorps  I  Irect  Apf^caikm 

WmNATmNALANDCOMiiaNinSBRrKXtmOGaua^ 


Please  type  or  pmt  in  bbck  ink. 


1. 


Proposal  TMe: 


2.         L^al  Applicaat: 

Contact  Person's  Name:. 

Address: 

Chy,  State,  Zip: 

Phone/Fax: 


3.         InstitatioiuU  Infomuition: 
o  Federal  Agency 
o  Muhi-Stste  Program 

Employer  Identification  Niinber 


Project  Director: 

Organization's  Name:. 
Address: 


City,  State,  Zip:. 
Phone/Fax: 


Grant  Type* 


oPIanning 


IssM  Aran  ud  Natteaal  Priorities: 

oEducational 

oScfaool  Readiness 
oSdiool  Success 

oHuman  Needs 

.    oIndq)endent  Living 
oCommunity  Revitaliz^on 
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o  Sfaigle-ProfruB 
o  MaW-frogrui 


o  Professional  Coips  Program 

o  National  Non-Profh  Oiganization 


fir         oOperating       ^        oEducational  Awaids  Only 


oEnvironment 

oNeigiilxHfaood  Envircmment 

oNatural  Environment 
oPublic  Safety 

oViolence  Prevention 

oCrime  Control 
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7. 


Aren(s)  to  be  Served:. 


oUtban      jx      oSubuiban       s£       oRural 

L         Badget: 

DOT  and  OHpontion  Funds  Requested: 
YRl YR  2 YR3 


Total  Budget  Amount 
YRl YR2 


YR3 


11.       Project  Dvratioa 

Start  Date End  Date 


Number  of  Program  Terms. 


8. 


PartidpulK 

#  of  FttO-tiaDe  Paiticipants . 

#  of  Part-time  Participants. 


#  of  Full-time  Partictpants  Needing 
Educati<»al  Awards 


#  of  Part-time  Participants  Needing 
EdHcational  Awards 


#  of  Unfnsded  Participsots . 

#  of  Participants  Needng 

Child  Care 


10.       Program  operates  in  an  aiea  of  need  as 
identified  by  the  Coipoattioo:  oYes       sx          oNo 
Which  one? 


12.       C^rtmcntion: 

The  q^licant  ootifies  to  the  best  of  his/her  knowledge  and  belief  that  the  data  in  this  applicatioa  are  tree  and 
CMTBCt  and  that  the  filing  of  die  qiplication  has  been  duly  authorized  by  die  governing  body  of  the  apfriicaot 
and  thM  the  applicam  wiU  comply  with  die  assurances  rH[nired  of  applicants  if  dw  assistance  is  Improved. 


Name: 
Title:. 


.Signature: 
Phone: 


DalK. 
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DIRECTIONS 

The  MteioB  Statcacat  should  express  die  progpun's  visi<»  with  regsd  to  die  three  key  goals  of  natiooal  service  - 
meeting  community  needs,  strengthening  communities,  sod  developing  psrticipent  citizeaship  aod  skills.  Here  you  should  indicate 
the  ultimate  impacts  diat  you  wish  to  adueve  -  "reduce  violence  in  sdiools,"  "improve  the  academic  addevemem  of  young  people," 
"develop  more  dolled  and  more  dedicated  citizEns,"  and  the  like.  Mease  be  awwe  that  to  demoostrtte  the  impact  of  natiooal  service 
grants,  the  Coiporation  may  assess  your  program's  success  in  achieving  its  mission,  bat  you  win  not  be  responsible  far  this  type 
of  evahiation.  Ycur  mission  statcmcat  ^oukl  thorfore  be  geared  to  the  most  ambitioos  goals  you  believe  that  you  can  adiieve, 
even  if  you  do  not  believe  you  can  measure  diem  <»  your  own. 

Your  Annual  Objectives  should  be  detived  from  your  mission  statement  and  should  reflect  as  directly  as  possible  your 
(tesired  impacts.  You  will  be  responsible  for  assessing  your  success  in  achieving  your  annual  objecdves.  Ibeae  should  be 
quantitative  wherever  possible  and,  in  all  cases,  demoastrable.  Eadi  obfcctive  should  address  only  one  activity,  include  only  one 
result,andprovideat  least  one  indicator  of  quality  or  customer  satisfiKtioo.  For  eGomtpk:  To  assist  500  homebound  eid^  to 
Ihie  indepaukntfy  with  80%  cfthe  involved  elderly  indicating  that  they  could  not  live  independently  vdthoyt  this  assistance." 

To  the  extent  possible,  programs  diould  develop  outcome  objectives  diat  indicate  real  changes  in  the  perfonnance  or 
activities  of  communities  or  individuals:  in  a  tutoring  prognmi,  level  of  inqiroved  academic  acfaieveaient;  in  a  safe  scboob  prognn^ 
percent  of  reduction  in  school  violence;  in  a  homelessness  pn^ram,  number  of  transitions  to  pennaoent  housing.  The  Coiporatioo 
recognizes,  however,  that  impacts  are  often  hard  to  measure  and  difBcult  to  assign  spedflcal^  to  one  tnierventiao.  In  dicM  cases, 
other  indicaton  of  success,  nidi  as  staff  satis&ctioo,  may  be  more  sf^iropriate.  The  Coipofation  encounges  piogiMM  to  develop 
innovative  ways  to  demoistTate  impacts,  such  as  customer  surveys  and  befoce/after  videotapes,  along  widi  the  man  traditioQal 
measures  such  as  test  scores,  graduation  rates,  and  staff  sAisfactioB  rates.  As  a  role,  programs  should  seek  to  esUMish  die  moat 
ambitious  objectives  whose  achievonent  diey  will  be  able  to  dearly  demonstrate. 

Example  objectives  follow.  They  represem  only  a  suggated  fiinn  for  sudi  objectives;  you  are  encouraged  to  be  both 
creative  and  realistic  as  you  design  objectives  for  your  own  program. 

Communitv  Impact  Examples 
Edocatioa 

•  To  provide  an  average  of  five  horns  of  bearing  weekly  to  each  of  200  junior  high  schocri  students,  widi  50%  ioqiroved 
test  perfonnance  aod  80%  teadier  satisftction. 

HnaiaB  Services 

•  To  rehabilitate  20  low-income  housing  units,  adiievtng  "significam  tmprovemem"  ratings  from  85%  of  neighbortiood 
residents  polled  after  project  completion. 

Eavironmcat 

•  To  construct  10  miles  of  hiking  trails,  obtaining  85%  "excellent"  ratings  on  the  trails  from  trail  uaen  surveyed  after 
cooqrietion. 


Pablk  Safety 

•  To  provide  2000  hours  of  violence  prevention  patrols  in  10  high-violence  schools,  resulting  in  a  33%  dedjae  in  vioknoe. 

Communitv-ByiMir^g  Fr**"!^^ 

■  To  fann  paitnerabips  widi  5  companies  as  reflected  t^  co-ipoosored  activitica  and  substantial  invotveaiBt  by  canyaay 
pcnooneL 

•  To  build  program  capacity  by  foraung  paitnersfaqis  widi  3  community-based  ocganizations  as  demoastntad  by  co- 
qionsored  pngects  and  use  of  shared  resources. 

PartJdnspt  Development  ExspmJes 

•  To  devek)p  a  sustained  commitment  to  education  in  60%  of  participants,  as  demonstrated  by  continied  wwk  inthe  fieU 
of  cducatKm  during  the  nesa  year. 

•  To  imprava  citizenship  of  80%  of  partidpaBts,  as  evidence  by  oontimied  commitment  to  improving  their  oomnnmity. 
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ATTACHMENT  4 


Assufcf 


An  iBcipicuts  of  FcQcnl  ftDdiB^  w 


tD  Bssure  thtt 


His  the  legal   mfaority  to  qiply  for  Fedenl 

tut  Ap 


die  non-Fedcnd  share  of  project  costs)  to  ensure 
propv  pwBBiii^  OMMgeBMBti  ■idooo^>lfltion  of  the 
project  odRfned  b  ttus  appnctfNo. 

Will  give  the  awvding  agencjr,  the  CsuqMrollcr 
Geoeral  of  the  United  States,  aid  if  appropriate,  die 

to  ad  tbr  rig^  to  exaanae  all  neoRis,  books, 
piyen,  or  dnmnwn  related  to  the  wwni,  and  will 
estabbafa  a  proper  aEcaaoting  systcai  in  accordance 
with  geacnUy  accrpted  amwimiiig  staidards  or 
agency  directives. 

Will  establish  saftguards  to  pn^iibit  employees  from 
using  their  posftioD  fioropnipsse  that  constitutes  or 
presents  the  appcaranceof  penooal  or  TTganiTatinrial 
conflict  of  iatareat;  or  ] 


Will  initiale  aad  complete  the  woifc  within  die 
applicable  time  frame  after  reeeipt  of  approval  of  die 
awarding  agency. 

Will  conqdy  with  the  lntcs§p»ainmental  Personnd 
Act  of  1970  (42  U.S.C  4728^763)  relating  to 
preKribed  standards  fioc  meat  ^atems  fior  programs 
fimded.  under  one  oi  the  nineteen  statutes  or 
rrgjilatinns  specified  in  Appendix  A.  of  OPM's 
Siandacds  ibr  a  Merit  System  of  Personnel 
Administration  (S  CFR  900;  Subpart  F). 

Will  comply  widi  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited 
ta  (a)  Tide  VI  of  die  CivU  Rights  Act  of  1964 
(PX.  8S-3S2)  which  prahibits  discrimination  on  the 
basis  of  race,  color,  or  national  origin;  (b)  Title  DC 
of  die  Education  Amandmerts  of  1972,  as  amended 
C20  US.C.  16g1-I6S3.  and  168S-16KX  which 
pndubits  discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  die  RehabiCtatioa  Act  of  1973.  as 
amended  (29  U.S.C.  794X  whidi  prohibits 
discrimination  on  die  basts  of  disabflity;  (d)  Hie  Age 


AflfcoC  19«S».ai.aBanded  (42  U.S.C 
«0l-«ia7X  wiydt|aafaiWii.diacriniayiian  on  die 
•C  ap;  (4  The  Drat  Ahaae  OflBoe  and' 
Aa  of  1971  (PI..  92-2SSX.  ar  amended, 

(f)  Iha  Cnmpnlifnriw  Akohal  Abuse  and 


Act  of  19^  (PX.  9l-616Vas  amandrd,  relating  to 
noodJacTTminatinn  on  the  barn  of  alcohol  abuse  or 
alcahalism;  (g)  223  and  S27  of  die  Public  Healdi 
Sesvice  Aaof  1912(42  a.S.C.290dd-3  nd  290ee- 
3),  aaamended,edMit>g.torenfMatiriity  of  alcohol 
anddnif  abuae  patiant  reeards;  ()i)  Titk  Vm  of  die 
CivU  Rights  Act  of  196S  (42  U.S£.  3601  et  seq.X 
aaamendad,  relalii^  to  aondiacriminatian  in  the  side, 
rental  or  financing  of  houtiag;  0)  any  other 
nondiscriminatifln  provistans  in  die  Natioaal  and 
Community  Service  Act  of  1990,  as  icnded;  and 
(1)  the  requirements  of  ao^  other  nondiscriminatioB 
statate(s)  which  tamy  tppiy  to  die  ^jplication. 

Will  conqrfy,  or  has  already  complied,  with  the 
raquirements  of  Titles  II  and  m  of  the  Uoifbrm 
Relocation  AasisCanoe  and  Real  Pkoperty  Acquisition 
Policies  Act  of  1970  (PX.  91-646)  which  provide 
fir  fUrnd  e^iitaMe  treatment  of  persons  diylawd 
or  yfiboac  property  is  acquired  as  a  result  of  Federal 
or  Federally  assi^ed  programs.  Hieae  requirements 
apply  to  tD.  irterests  in  rtti  pmpetty  acquired  for 
progect  purpoacs  regvdless  of  Fedenl  participation 
in  purchases. 

Will  comply  with  die  provisians  of  die  Hatdi  Act  (S 
D.S.C.  1SDI-I50S  aad  7324-7328)  whidi  limit  die 
political  activities  of  employees  whose  princgtal 
employment  activities  are  funded  m  whole  or  m  part 
with  Fedenl  fioab. 

Will  ooD^.  s  apirikaMe,  widr  the  provisions  of 
die  Davis-Bacon  Act  (40  U.S.C  276a  and  276a-77). 
die  Copeland  Act  (40  U.S.C.  276c  and  18  U.S.C. 
874),  and  die  Contract  Work  Hoibt  and  Safety 
Sivdm^  Act  (4a  U J.C.  327-333),  regvding  labor 
staodsxB  nr'  PtotnSly  asaiatad  oonstractioB  sulv 


Will  comply,  if  qiplitable;  with  flood  insurance 
purdiase  requiwuients  of  Section  102(a)  of  the  Flood 
"ftoteUkwAct  of  1973  ^i«  ^»234)  whicfi 
)BK  racipicnta  is  a  nwwial  nood'hazHd  area 
tO'participala  ni  Ikeprogmr  ■h  to  pvciaBe  flood 
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iMurance  if  the  total  cost  of  insurable 
and  accpiisition  is  S10,000  or  more. 


hazards  in 
n98S:  (e) 


Will  comply  with  enviromnental  ata»  ards  viiucb 
may  be  prescribed  pununt  to  the  foil  ming:  (a) 
institution  of  enviromnental  quality  cooti  ol  measures 
under  the  National  Environmental  Po  icy  Act  of 
1969  (PX.  91-190)  and  Executive  <  Mer  (EO) 
llS14;(b)notificatiooofvioIattngftcilii  espursuvt 
to  EO  1 173S;  (c)  protection  of  wetbndsJpursoaDt  to 
EO  11990;  (d)  evahution  of  flood 
floodplains  in  accordnce  with  EO 
assuTBce  of  project  oonsistco^  with  tie  qjproved 
stite  management  program  developed  under  the 
Coastal  Zone  Muagement  Act  of  1972(16  U.S.C. 
14S1  et  seq.):  (0  conformity  of  Feda^  actions  to 
Stite  (Clesn  Air)  Implementation  Flans  under 
Section  176(c)  of  the  Clean  Air  Act  <  >f  1955,  M 
amended  (42  \JS.C.  7401  et  seq.);  (g)  f  rotectioo  of 
uadogreund  sources  of  drinking  wate  under  the 
Safe  Drinkmg  Water  Act  of  1974,  as  am  snded  (PX. 
93-523);  and  (h)  protectiao  o€  endaagi  red  speaxs 
under  tiia  Endngered  ^ledes  Act  cf  1973,  as 
amended  (PX.  93-205). 


R  vera 


{ onstructioo  •  VfUl  cause  to  be  pcrfonned  die  required  financial 

and  complianoe  audits  hi  accordance  widi  die  Sfaigie 
Audit  Act  of  1984  or  OMB  Circular  A-133.  Andits 
of  Institntions  of  Ifigfier  Learning  and  other  Non- 
profit Institutiaas. 

•  \k^oonq)lywidi  all  applicable  requirements  of  all 

odier  Federal  laws,  executive  orders,  rq;ulatioas,  and 
policies  governing  diis  program. 


Will  Gon^ly  widi  the  Wild  and  Scenic 
196S  (16  VSX:.  1271  et  seq.)  related 
components  or  potential  components  of  M>e 
wild  and  scenic  liven  system. 


Win   assist   die   awarding   agency     ii   assuring 
compliance  widi  Section  106  of  die  Nati<  nal  Historic 


Act  of  1966,  as  amended 


Aaof 

protecting 

natiooal 


(16  UAC. 
470X  EO  11593  Odotification  and  protection  of 
historic  propertiesX  and  die  Archaeoiogicai  and 
Historic  Preservation  Act  of  1974  (16  uls.C  469a-l 
etseq.). 

WiU  comply  wtdi  PL.  93-34S  r^rding  die 
protection  of  human  subjects  involved  p  research, 
development,  and  related  activities  siqipirted  by  diis 
award  of  assistance. 


Will  oooqily  witfi  dw  Ubonlocy  Ani4al  Welfiae 
Act  of  1966  (PX.  19.544.  as  amcado  ,  7  U.S.C 
2131  et  seq.)  pertainhig  to  die  care,  hi  idlmg,  aid 
treatment  of  wann  blooded  animali  held  fiv 
research,  teachmg.  or  odier  activities  s^ipocted  by 
tfiis  award  of  assistance. 


WiDconqily  wtdi  die  Lead-Based  Paii 
Pievention  Act  (42  U.S.C.  H  4S01  et 
prohibits  die  use  of  lead  baaed  paiitf  in  . 
or  rehabilitation  of  residenoe  structures. 


In  addition,  all  recipients  of  Corporation  assistance  under  diis 
apfriication  are  lequlred  to  assure  dut  the  recipient.* 

•  ^K^  keep  such  records  and  provide  sudi  information 
to  the  Corporation  widi  reqiect  to  die  program  as 
may  be  required  for  fiscal  audits  and  program 
evaluation. 

•  Will  not  use  the  assistance  to  replace  State  and  local 
funding  siiraiiii  that  had  been  used  to  support 
programs  of  die  type  digiUe  to  receive  Corporation 
support  For  any  given  program,  this  condition  will 
be  satisfied  if  die  aggregate  non-Federal  expenditare 
for  that  program  in  the  fiscal  year  dut  siqiport  is  to 
be  provided  is  not  less  dian  the  previous  fiscal  year. 

•  ^(^  use  die  assistance  only  for  a  program  that  does 
not  diqidicatc^  and  is  In  addition  to,  an  activity 
otherwise  available  m  the  kicality  of  the  program. 

•  Wi31  coBOfiy  widi  die  Notice,  Hearing,  and 
Grievance  Procedures  fiwnd  m  $  176  of  die  Act 


•  ^Wll  comply  widi  die  nondiylacemcntniks  found  in 

§  177(b)  of  dw  Act  ^wdfically,  an  enqiloyer  shall 
not  disptace  an  emfdoyee  or  position,  hichidfaig 
partial  displacemcrt  SDch  aa  redaction  in  hoon, 
wages,  or  enqiloyiiicnt  benefits,  as  a  result  of  die 
en^k^  usfaig  an  AmeriCocps  participant;  a  service 
oppoftanity^haO  not  be  created  that  wOl  infiinge  on 
iht  promotional  opportunity  of  an  cnqiloyed 
individual;  an  AmcriCorps  participants  shall  sot 
perfbrm  aqr  services  or  ditfies  or  engage  m  activities 
dut  (1)  wookl  otherwise  be  perlbimed  by  an 
empk^  as  part  of  die  em^oyee's  assigned  duties. 
(2)  will  sqipbatt  die  hiring  of  enqitoyed  woiker^  (3) 
are  services  or  dutici  with  respect  to  which  an 
individual  has  recall  ri^  pursunt  to  a  collecdve 
baigahiins  agreement  or  tnikMc  pcnoaiel 
procedures;  or  (4)  have  been  performed  by  or  were 
assigned  to  any  presently  emptoyed  woricer,  an 
leq.)  which  emptoyee  who  recently  resigned  or  was  dischaiged, 

4  onstruction  an  empkyee  ^r^  is  on  leave,  an  emptoyee  v/bio  is 

on  strike  or  is  being  todced  out,  or  an  enqiiloyee  who 
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WIS 


is  sutpct  tft  a.redaction.  ia  force  or  has  recall  ri^its 
sid>ject  to  a  collective  bargaining  agreemeot  or 
qiplicaUe  personnel  procedure. 


AaaorapCM  -  SipnMtpre 

By  signing  this  assurances  page,  the  applicant  certifies  diat  it 
will  agree  to  perfixm  all  actions  and  siqpport  all  iotsatioos. 
stated  in  the  attached  Assurances. 


NOTE:    Uris  fbrat  mast  br  signed  and  indoded  in  the 
applicatioD. 

Organizatioo  Name 


I  lujcu  nwBv 


Name  and  Tide  of  Aulfaoriaid 


Signature 


Date 
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BefiMe  ooa^ktiBg  cotificitioo.  please  read  Ccttificttxm 
tasmcdou  oa  the  folkming  page.  7 

CcrtUkatkNi  -  Drtwrnc^  Sapcasioii,  nk  Other 
RopoMibillly  Matte*.  Ibis  eenificatioo  is  reqaiied  by  the 
Rgttlitiaas  impiemeating  Executive  Older  12349.  bebomeot 

md  Suapensioo,  34  CFRP«  85,  Section  85310,  Pa  adpaits' 
Wi^wnfibflitiet.  Ibe  regnbtioos  were  pubtisiied  ai  PvtVII 
of  d»  Nfay  26, 1988  Federal  Register  (pages  1916  J-19211). 

(1).  Ilie  applicant  certifies  to  the  best  of  its  know  edge  and 
belief  that  it  and  its  princiiNds: 

(a).  Are  not  presently  debaiTCd,saq)eDded, 
for  debannent,  declared  ineligible,  or  vohmtarilyl 
from  covered  transactioas  by  any  Fedcnl 
agency, 

(b).  Have  not  within  a  diree.ye«  period  L.WW™, 
diis  proposal  been  convicted  of  or  had  a  civU  udgment 
rendered  against  diem  for  commission  of  fraud  or  1  criminal 

offense  in  oonnectioB  with  obtaining,  attempting  to  I  btain,  or 
performing  a  pabUc  (Federal.  State  or  local)  trans  iction  or 
contract  under  a  public  transaction;  violation  of  F  xlenl  or 

State  anti-tnist  statutes  or  commission  of  embezitatt  nt,  tfieft, 
forgery,  bribery,  ftlsification  or  destnictioo  or  reoards^ 
making  fidse  statements,  or  receiving  stolen  proper  y, 

(c).  Are  not  presettly  indicted  for  or  <  dieiwise 
cnminally  or  civilly  changed  by  a  govenmentl  entity 
(Federal,  State  or  locaQ  with  commission  of  an '  of  the 
offenses  enumerated  in  paragnyh  (1)  (b)  of  this  cert  fication, 
and 

(d).  Have  not  within  a  three>year  period  preceding 
diis  application  proposal  had  one  ormore  public  trai  sacdons 
(Federal,  State  or  local)  tenninated  for  cause  or  def  ub; 


Uf 


of  the 
iltadian 


(2).  Where  dje  applicart  is  unable  to  certify  to  . 
statements  in  diis  certification,  such  upphcmst  shall 
e]q)lanation  to  diis  application. 

Certification  -  Drug-Free  WoikpfaKe.  Ihis  certifiJation  is 
nqfOnd  by  die  regulations  hnplementing  the  D  va-Fnc 

Workplace  Act  of  1988,  34  CFR  Part  85,  Subpart  ?  Tbe 
regulations,  published  in  die  January  31,  1989  Federal 

Regwter.  require  certification  by  grantees,  prior  to  aw  Bd,  that 
dieywiUmamtafai  a  dnig-fiee  workplace.  The  cert  Scation 
set  out  bdow  is  a  material  representation  of  fiKt  upo  i  which 

ftliaoee  wUl  be  placed  when  die  agency  detemines  t )  award 
the  grant  False  certification  or  violation  of  die  cert  Bcation 
Shan  be  grounds  for  suspension  of  payments,  suspa  sion  or 
termmation  of  grants,  or  government-wide  suspcnsic  a  or 


ATTACHMENTS 


debannent  (see  34  CFR  Part  85,  Section  85.615  and  85.620). 
The  grantee  certifies  that  it  wiU  provide  a  drag-free 
woriqilace  by: 

(1).  Publishing  a  statemem  notifying  employees  dut  die 

unlawfid  manufocture.  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  Is  prohibiled  in  die  grantee's 
workplace  and  specifying  die  actions  diat  will  be  taken 
against  employees  for  viohttion  of  such  prohibition; 

(2).  Establishing  a  drog-fite  awareness  program  to  infonn 
employees  about  - 

(a)        the  dangen  of  drag  abuse  in  die  workplace, 
(h)        die  gnntee's  policy  of  maintaining  g  ^rag- 
free  woricplace, 

(c)  anyavaihibledragoounseling.rehabilitation, 
and  employee  assistance  programs,  and 

(d)  die  penalties  diet  m^  be  fanposed  upon 
enqiloyees  for  Aug  abuse  violations  occurring  in  die 
workplace; 

(3).  Making  it  a  requirement  diat  each  eoqiloyee  to  be 
engaged  hi  die  poftimanoe  of  the  gmt  be  given  a  copy  of 
die  statement  required  by  paragn|>h  (I); 

(4X  Notifying  die  enqiloyee  fai  the  statement  required  by 
paragraph  (1)  dutt,  as  a  condition  of  employment  under  die 
grant,  die  en^loyee  will 

(a)  abide  by  dw  terms  of  die  statement,  and 

(b)  notify  die  enqdoya  of  any  criminal  drag 
statute  conviction  for  a  viotation  oocuring  m  die  woriqilace 
no  later  dun  five  days  after  such  conviction; 

(5).  Notifying  die  Corporation  widiin  ten  diys  after  receiving 
notice  under  subparagraph  (4)(b)  from  an  employee  or 
odierwise  receiving  actual  notice  of  such  conviction;  . 

(6).  Taking  one  ofdie  following  actions,  widiin  30  days  of 

receiving  notice  under  subparagraph  (4Xb)  widi  respect  to  any 
employee  wlio  is  so  convicted^ 

(a)  Taking  qipropriate  personnel  action  against 
such  an  employee.  iq>  to  and  mchiding  tennination;  or 

(b)  Re^iiriog  such  cnqiloyee  to  participate 
satisftctority  m  a  drug  abuse  assistance  or  rehabilitation 
program  approved  for  such  puiposes  by  a  Federal,  State,  or 
local  healdi,  bw  enforcement,  or  odier  i^ipropriate  agency; 

(7).  Making  a  good  foidi  effort  to  continue  to  maintain  a 
drag-free  woriqilace  duough  hnplementation  of  paragraphs 
(IX  (2).  (3X  (4X  (5X  and  (6).  i— B^^V" 
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Certlflcatlon  •  Lobbying  Acttvttlsa 

As  required  ^  Section  1352,  Tide  31  of  die  US  Code,  die 

applicant  certifies  diat: 

A.  No  Federal  appropriated  ftmds  have  been  paid  «r  will  be 
paid,  by  or  «n  behalf  of  die  undersigned,  to  any  person  for 

inflllflwHg  1*^  ■•«»»[<*■■£  tA  wiflii— f  ■!  iiHWwi  mr  mnjinymm 

of  any  agency,  a  Member  of  Congren.  an  officer  of  Congnas 
ni  ccnnectten  widi  the  awanfing  of  any  Federal  contract,  the 
mf^^'g  of  any  Federal  loan,  dw  wilciing  into  of  a^f 
cooperative  agreement,  or  modification  of  aay  Federal 
contract,  grant,  loan,  or  ixwyeraUve  agreement; 

B.  If  any  fands  odier  dian  Federal  appropriated  frmds  have 
been  peid  or  will  be  paid  to  any  person  for  influencmg  or 
atieuiptliig  to  influence  an  officer  or  cnqiloyee  of  any  i0BB^, 
a  Member  of  Congress,  an  officer  or  emptoj'ee  of  Congress, 
or  ancmpkyyM  of  a  Menibcr  of  Congress  in  connection  with 
diis  Federal  contract,  grant,  loan,  or  cooperative  agreement, 
die  underrigned  Aall  conqilete  and  submit  Standsrd  Form- 
LLL,  "Disdosare  Form  to  Report  Lobbyng,"  hi  accordance 
widi  its  faistroctions; 

C  Ibe  onderrigned  diall  require  that  the  language  of  diis 
certification  be  taidaded  hi  the  award  documents  for  aO 
subcontracts  at  an  tJenOndndhig  subcontracts,  sabgiaats,  and 
contracts  under  gnBts,  loans  and  cooperative  agieenents)  and 
diat  tSi  subrec^ents  shall  certify  and  disdoae  accordingly. 


Befere  Yon  Start  Before  cwnpletlng  certification,  please 
read  Certification  lusliuclkina. 

N01E:  This  foim  mist  be  signed  and  faiciuded  m  dw 
applicalicai 

SigHrtva^' By  signfaig  this  Certification  pafB,  the  sppttcaot 
certifies  tet  it  win  agrae  to  perform  ril  actions  Md  support 
aU  imealiont  staled  in  dw  CertificatkNis  set  forth  above.  Hw 
duee  CertificMions  sre: 

•Certification:     Debarment,  So^ension,  and  Odwr 

Reqwnsibaity  Matters 
•Certtfication:     Drag-Free  Woriqilace 
•Certification:     Lobbyfaig  Activities 

Oigsnization  Name 


Project  Name 


Name  and  Tided  of  Audiorized  Representative 


Date 
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Certilication  iMtmgri^nff 

By  signiag  the  Cotiflaiiaa  Signature  P^  on  ihe  prenou 
pige,  the  ippUcnt  eotified  tint  it  win  i«ree  ta  pafim  an 
■ctioM  and  support  ill  intentions  stated  in  the  <^ti£k«tions. 

Slgmtng  i^.e  CerttfleaOom  Puge 

L  luMUty  to  Ccrtuy.  Hie  inabitity  oft  pax  i 
die  certification  mpmed  beiow  will  not  neceaw 
denial  of  a  grant  Hie  appUcant  dudi  submit  ao 
of  wliy  it  cannot  provide  the  certification  set  out 
certification  or  explanation  will  be  considoed  in 

with  the  Cocpontion  detenninati<Hi  whedier  to  e 
transaction.  However.  &ilure  of  tbe  appUcnt 
certification  or  an  explanation  shall  disqualify 
for  a  grant 


to  provide 

yresuttin 

e9q>ianation 

wlow.  Hie 

connection 

intodiis 

furnish  a 

q>p!icant 


eo  ter 


su<h 


2.  ErroBeoos  Certiflcation.  TTie  certification  ii 
is  a  Dueerial  rq>resentati<»  of  fact  qmn  which 
placed  when  Oe  Gsporatiin  detennined  to 
transaction.    If  it  is  later  detennined  that 
knowingly  rendered  an  emmetws  certification, 
other  remedtea  available  to  the  Federal  G« 
Corporstioo  may  terminate  this  transaction 
default 


this  clause 

reliance  was 

into  diis 

applicant 

in  {addition  to 

the 

cause  or 


ent  r 
the 
ini 

fo 


3.   Notice  of  Error  in  CcrtUlcatioB.    TTie  -„ 

provide  immediate  written  notice  to  the  Corporati 
this  proposal  is  submitted  if  at  any  time  the 
that  its  certification  was  erroneous  when 
beaxne  enoneoos  by  reason  of  changed 


circumst  noes 


4  DcflnitkNU.  The  terms  "covered  transaction, 
"subtended,"  "inel^ble,"  "lower  tier  covered 
"partidpent,"    "penon,"    "primary    covered    » 
"principal,-  "prtjpoaal,"  and  "vohmtarily  exchided.' 
this  clause,  have  the  meanings  set  out  in  the  Defi4itions 
Coverage  sections  of  die  rules  implementing  1 
12549.    An  applicant  shaU  be  considered  a  "i^ospecti 
pnmaiy  partidpaDt  in  a  covered  transaction"  as  d 
rutes  implemeoting  Executive  Order  12549.  You  u. 
the  Coiporatian  for  assistance  in  obtaining  a  cop  i 
regulations.  ' 


defnedi 


5.   Ccftincatloa- ReqalreaMst  fbr  Sabgraat , 

Hie  qiplicant  agrees  by  submitting  diis  proposal 
the  proposed  covered  transaction  be  entered  into, 
Imowmgly  enter  into  any  lower  tier  covered  tn 

•  penon  who  is  debored,  suspended,  declared 
vohmtarily  exchided  fiora  patidpation  in  thi^ 
transaction,  unless  authorized  by  die  Cofporation. 


transa  tion 


appicant  shall 

( n  to  whom 

appl  »nt  kams 

subrai  ted  or  has 


debned," 

tr  nsaction," 

trfisKtion," 

as  used  in 

and 

Order 

ive 

in  the 

contact 

of  those 


A|  leemcati. 
tt  It,  I 


should 

shall  not 

with 

inefigible,  or 

covered 


<.  Certlficatioa  ladnsiea  in  Snhgiairt  AgiecmMa.  Hie 
applicani  fbrtfaer  agrees  by  submittiag  thk  proposal  that  it 
will  tnchide  the  clause  titled  "Certification  Regading 
Debarment,    Suq)ension,     Ineligibility,    mA    Vohmtary 

ExchMion-Uywer  Tier  Covered  HaaaactkBS."  provided  by  die 
Corporation,  widiont  modification,  in  all  lower  tier  covered 
transactions  and  in  aU  solicitations  for  lower  tia  covered 
tnnsactions. 

7.  CcrtifleationofSabfraatPrladpals.  A  grantee  may 
rely  upon  a  certification  of  a  pnMpecdve  partidpnt  in  a 
lower-tier  covered  transaction  that  it  is  not  debvred, 
w^wided,  ineligible,  or  vohmtarily  exchided  fiom  die 
wvoed  transaction,  unless  it  knows  diat  die  certification  is 
OToneous.  A  graidee  nuQf  dedde  die  mediod  and  fteqocncy 
by«^  it  deeenmines  die  eligibility  of  its  principals.  Each 
grantee  may,  but  is  not  requked  to,  dieck  die 
Nonprocurement  List 

J.  PradeiU  Penon  StaMlard.  Noddng  contained  in  die 
foregoing  shall  be  construed  to  require  estd>lishmeot  of  a 
V«em  of  records  m  order  to  render  fai  good  ftidi  die 
certification  required  by  diis  clause.    Tlie  knowledge  aid 

faformation  of  a  grantee  is  not  required  to  exceed  du«  which 
is  Bonnally  possessed  by  a  predent  person  te  die  oidinay 
coarse  of  business  dealings. 

9.  No»<:ertiflcation  in  Sabgrant  Agreements.  Except  for 
transactions  audiorized  under  paragrq)h  6  of  diese 
instructions,  if  a  grantee  knowingly  enten  into  a  lower-tier 
covered  transaction  widi  a  person  who  is  ju^iended,  ddwned, 
ineligible,  or  voluntarily  exchided  tma  partidpation  in  diis 
transaction,  in  addition  to  odier  remedies  available  to  die 

Federal  Govenmient,  the  department  or  ageuQ' miy  terminate 
this  transaction  for  cause  or  defiuh. 
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ATTACHMENTS 


DEPARTMENT  OF  TRANSPORTATION 
NATIONAL  AND  COMMUNITY  SERVICE  PROGRAM 


THE  FOLLOWING  CRITERIA  SHOULD  BE  USED  BY  STATE  COMMISSIONS  IN  EVALUATING  PROGRAM 
PROPOSALS  FOR  CONSIDERATION  BY  THE  DEPARTMENT  OF  TRANSPORTATION 

(This  evaluation  is  a  recommendation  only  and  is  not  binding  on  tlie  Department  of  Transportation) 


Oh  m  scale  fiom  one  to  five,  with  five  (5)  being  Ae  highest,  please 
in  Ae  appropriate  cobuiut. 


program  pn^tosalhfplackig  a  checked 


CRITERIA 


N/A 


COMMENTS 


Responsiveness  to  the  National 
Service  Criteria 


Responsiveness  to  the  technical 
requirements  of  the  proposij 


Staff  resources  and  qualifications 


Organizational  experience  and 
capability 


Demonstrated  ability  in  meeting 
community  needs 


Program  potential  for 
sustainability 


Responsiveness  to  the  Program 
Proposal  as  reflected  in  the 
proposal 
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Please  check  (^  the  appropriate  eohnui  based  oi 


OUTEMA 


Cominissioa's  pait  woridng 
irJarionthip  wMt  natiottal  icnrice 
ofBantzatioos  (NSO)  as  it  relates  to 
perfonnaiice  of  dieNSOs 


(Ku  t 

Natimal 


coordinated  with  the  State  Commission  on 

with  respect  to  its  proposal  for  a  DOT  Commun^ 

is  consistent  with  die  State  Plan,  and  dutt  it 


boids 


Date: 


Signature: 

Name: 


Position: 
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die  criteria  below. 


fifiOfi 


EAIB 


N/A 


•rOipaiMh.) 

and  Omonunity  Service  for. 


.has  consulted  and 


C9«Mt) 


and  National  Service  Program.  The  commission  finds  diat  die  proposal 
on  existing  programs  and  does  not  duplicate  efifoiis. 
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»  STRUCnONS  FOR  THE  SF  424 


icai  ito 


This  if  a  standard  form  ased  by  appli.. 
for  Federal  assistance.  It  will  be  used  b) 
established  a  roTiew  and  cominent  proct 
to  be  included  in  their  process,  have  beei 


Item: 
1. 


Entry: 


3. 
4. 

5. 


9. 


10. 


11. 


as  a  required  fiscesheet  ibr  preappUcationa  and  applications  submitted 
Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
lure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
given  an  opportunity  to  review  the  applicant's  submission. 

Entry: 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  o]mtrol  number 
(if  applicable). 

State  use  only  (if  appUcable). 

If  this  application  is  to  continut  or  revise  an 
existing  award,  enter  present  Fedsral  identifier 
number.  If  for  a  new  project,  leave  llank. 

Legal  name  of  applicant,  nam  t  of  primary 
or^hisational  unit  which  will  t  ndertake  the 
assistance  activity,  complete  a(  dress  of  the 
applicant,  and  name  and  telephone  number  <tf  the 
person  to  contact  on  matters  related  te  this 
application. 

Enter  Employer  Identification  Nu  nber  (EIN)  as 
assigned  Iqr  the  Internal  Revenue  S  ervice. 

Enter  the  appropriate  letter  n  the  space 
provided. 

Check  appropriate  box  and  ante  r  appropriate 
letters)  in  the  space(s)  provided: 

—"New"  means  a  new  assistance  a  vard. 
— "Continuation"  means  an  extern  on  for  an 

additional  (iinding/budgetperioc  for  a  project 

with  a  projected  completion  date 

—"Revision"  means  any  change  in  iw  Federal 
GovemmenVs  financial  obl^ti<  a  or 
contingent  liability  horn  an  axis  ing 
obligation. 

Name  of  Federal  agency  from  whic  t  assistance  is 
being  requested  with  this  appUcatii  n. 

Use  the  Catalog  of  Federal  Domes  ie  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  ^  tie  project  if 
more  than  one  program  is  involve  d.  you  should 
append  an  explanation  on  a  sepa  -ate  sheet.  If 
appropriate  (e.g.,  construction  or  -eal  property 
projecto),  attach  a  map  showing  pr  g'ect  location. 
For  preapplications,  use  a  sepai  ate  sheet  to 
provide  a  summary  description  of  tl  is  project 


IFR  Doc.  94-4011  Filed  2-22-94;  8:45  am) 
BiLUNO  COOe  4f10-C2-C 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  afiSscted  by  the  program  or  prcgect 

Amount  requested  or  to  be  contributed  during 
the  flrst  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  lan  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  dieet  For^jcuiltiple 
program  Ainding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicanto  should  contact  the  State  Single  Point 
of  Contact  (SPOQ'for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
sulQeet  te  the  State  intergovernmental  review 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorised  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authMixation  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  <^Eke.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  application.) 
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INFORMATION  AND  ASSISTANCE 


202-«2»-622r 
523-6215 
523-6237 
523-8t87 
S23-3447 


523-6227 
5t»-8419 


523-4641 
529-6230 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  <k)Ctunents 
Document  drafting  information 
Machine  readable  documents 

Code  of  federal  Regulatlene 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

PubHc  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  t)ocuments 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-6230 
523-6230 
523-6230 


523-6280 


523-3447 
623-3167 
523-«534 

8as-st<7 

623-6641 
523-6220 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers,  and  Federal  Register  finding  aids. 


202-275-  2536. 
or  275-0620 


FEDERAL  REGISTER  PAGES  AND  DATES.  FEBIUMRY 

4547-4778 1 

4779-5070 — 2 

5071-5312 -3 

5313-5514 — — 4 

5515-5696 7 
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6531-6864 -.11 

M65-7192 14 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 


MBw  end  of  each  tnorUi  the  Office  of  the  Federal  Re 
pubishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
ists  parts  and  sections  affected  t)y  documents  published  since  the 
WMieion  date  of  each  tide. 


1CFR 

306 

310. 

„.6213 

- 6213 

3  CFR 

8648. 

6649 

6650 

8114 

122S0  (Supplernented 

t>y  eO  12898) 7629 

12875 (See  EO 

12896) 7629 

12896 5515 

12897 5517 

12898 - 7629 

12899 8113 

Adratnlstrstlve  Ofders! 
Presidential  Determinations: 
No.  94-8  of  Jartuary  5, 

1094 7893 

No.  94-14  of  Febniary 

1,1994 5931 

Maniorandums: 

January  8. 1994 5071 

January  17. 1994 8513 

JtfNjary  29. 1994 5929 


SCFR 

293 

317 

351! — 
410....„ 

412 

430 
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4S1..».. 

S11 

530 

531 

536 

540 — 

575 

561 

595 
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.6593 
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..4779 


300. 
772- 


..8419 
.7909 


7  CFR 

58 
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S8S7 

5697 
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723 .6865 

•911 .5073 


915 
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967 

993 
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6867 
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1924..„. 
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.....6869.  8518 
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1007..„ 
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5132 
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6015 
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8546 
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6916 
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•  CFR 

320 
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5336 


12  CFR 
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225 

226 

231..... 

303 „ 
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722 
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13CFR 
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108 

120 


.5940 
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.5552 
.8425 
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.6524 


6528 

6528 

6528 

6528 

6528 

....6528 
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....6528 
....6528 
....6528 
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....6528 
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.8527 
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102 
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.5362 
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10 8529 
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178 5704 
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343 5068 
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900 

Proposed  Rules: 
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73 

74 ,„^.- 

164 

168 

172 

173 
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184 .„, 
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356 

700 
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..6934 
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.6084 
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.5706 
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3500 „ 6506 
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883...... 5155 

26  CFR 
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Proposed  Rules: 

1 .- 4876. 4878.  5370 

52 5161 

27  CFR 
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Proposed  Rules: 
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42 „. 

511. 
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600 

603 
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.6559 
.5924 
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LIST  OF  PUBLIC  LAWS 


Not*:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  indusion 
in  today's  List  of  Public 
Laws. 

Last  List  Februaiy  22.  1994 


INFORMATION  ABOUT  THE  SUPEF  INTENDENT  OF  DOCUMENTS'  SUBSCRIFTION  SERVICE 

Know  when  to  caqjicct  your  renewal  nc  tice  and  keep  a  ^xxl  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Q  Rice  mails  each  subscriber  orUy  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  no  ice  by  checking  the  number  that  follows  month/year  code  on 
xhetophacofyoiulabclas shown  in M: example: 


A  renewal 


sent  approf  1 
before  this 


AFR     SMITH212J  DEC94 

JC»JN  SMITH 

212  MAIN  STREET 

PORESTVILLE  KD  20747 


R  1     I  JAFRDO  SMITH212J 

;  I  JOHN  SMITH 

:  :  212  MAIN  STREET 

I  :  PORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  w 
If  your  subscription  service  is  discontiniJed, 
Superintendent  of  Documents,  Washing!  )i 
will  be  reinstated. 


To  change  your  address:  Please  SENT 
Superintendent  of  Docimients,  Atte:  Chief, 
DC  20402-9373. 


[K)dce  will  be 
imately  90  days 
date. 


A  renewal  nodce  will  be 
sent  approximately  90  days 
before  diis  date. 

/ 

DEC94  R  1 


••••••••••• 


*•**•••••••••••••••••••••••••••••••••••••••••••**»••»•••*« 


thout  interruption,  please  return  your  renewal  notice  promptly. 

,  simply  send  your  mailing  label  from  any  issue  to  the 
n,  DC  20402-9372  with  the  proper  remittance.  Your  service 


YOLFR  MAILING  LABEL,  along  with  your  new  address  to  the 
,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 


To  inquire  about  your  subscription  sei  vice:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintend  ;nt  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9  375. 

Tb  order  a  new  subscription:  Please  u  e  the  order  form  provided  below. 


OptfV  PVOOMiklQ  CodK 

*5468 


Superintendent  of  Docui|ients  Subscription  Order  Fomi     Charge  four  otOm: 

iniMcyf 

To  fax  your  orders  (202)  512-2233 


[_JTcS|  please  enter  my  subscriptions  as 


follows: 

(I  R):  indudhg  the  daily  Federal  Register,  monthly  Index  and  USA  List 
Sec  kDns  Affected,  at  »490  C612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  c  ^V  on// (FRDQ.  at '444  C555  foreign)  each  per  year. 


.  subsaiptior^  to  Federal  Register 
of  Code  of  Federal  Regulations 


The  total  cost  of  my  order  is  $ .  (I  icludes 

regular  shipping  and  handling.)  Price  subject  tc  change. 


Company  or  personal  nam* 


(Please  typ  i  or  print) 


Additionai  addrasa/atlantlon  line 


Street  address 


City;  State.  Zip  code 


Daytime  phone  indudlno  area  code 


Purchase  order  number  (optionirf) 


MOiie'Ca'ci 

L.  ^  J 


For  privacy,  check  box  below: 

Q  Do  not  malte  my  name  availat)le  to  other  nnailers 

Check  method  of  payment 

a  Check  payable  to  Superintendent  of  Documwrts 

□  GPO  Deposit  Account    |    |    |    |    |    m-n 

□  VtSAOMasterCard   |    |    |    |    ItexOration  date> 

i    I    I    I    I    I    I    I    ITTTTI    I    I    I    I    I    I    I 


Thank  y<M  for  your  orderi 


1/94 


Authorizing  signature 

Mai  Ta  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


-»»i^«aa!i^-3ftiBMBaagg;aflgStHSAa3i 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy      ^ 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superirrtendent  of  Documents  Order  Form 


Orav  Ftoomvm  OooK 

*7296 


Charge  your  order. 
It's  easyl 


To  fax  your  orders  (202)  51 2-2250 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


TUCSON,  AZ 

WHEN:  March  23  at  9:00  am 

WHERE:  University  of  Arizona  Medical  School. 

DuVal  Auditorium,  1501  N.  Campbell 

Avenue,  Tucson,  AZ 
RESERVATIONS:   Federal  Information  Center 

1-800-359-3997  or  in  the  Tucson  area, 

call  602-290-1616 


OAKLAND.  CA 

WHEN:  March  30  at  9:00  am 

WHERE:  Oakland  Federal  Building,  1301  Clay  Street, 

Conference  Rooms  A,  B.  and  C,  2nd  Floor, 

Oakland,  CA 
RESERVATIONS:  Federal  Information  Center 

1-80O-726-4995 
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Agricultural  Marlceting  Service 

PROPOSED  RULES 

Fruits,  vegetables,  and  other  products,  fresh;  inspection, 
t»rtif5cation,  and  standards: 

Fee  schedules.  8871-8873 
Milk  marketing  orders: 

New  England  et  ai..  8873-aa74 

Southern  Michigan,  8874-8875 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 
RULES 

National  Forest  System  timber;  disposal  and  sale: 
Sourcing  area  applications  adjudication  and  formal 
review;  practice  rules.  8823^-6831 

Army  Department 

NOTICES 

Meetings: 
Science  Board.  8915 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Chorionic  villus  sampling  and  birth  defects,  8994 
Diabetes  Translation  and  Community  Control  Programs 
Technical  Advisory  Committee,  8994-6995 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Developmental  disabilities — 
Projects  of  national  significance,  8992-8994 

Coast  Guard 

PROPOSED  RULES 

Vessel  identification  system,  8881 

NOTICES 

Committees;  establishment,  renewal,  termicatioo,  etc: 

Navigation  Safety  Advisory  Council,  9014-9015 
Meetings: 
Inflatable  personal  flotation  device  consensus  standard, 
9015 
Passenger  vessels;  certification  criteria;  correction,  9015- 
9016 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standajxls  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  ImplemeAtatloa  of  Textile  Agroements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Hungary,  8913I14Macau.  8913-8914 


Comptroller  of  the  Currency 

NOTICES 

National  banks: 
Operating  subsidiary  establishment  notices,  9017-9018 

Customs  Service 

RULES 

North  American  Free  Trade  Agreement  (NAFTA  h 

implementation;  correclion.  8852-a853 
NOTICES 
Meetings: 
Mod  Act,  9016-9017 

Defense  Department 

See  Army  Department 
See  Navy  Department 
NOnCES 
Meetings: 
Strategic  Command  Strategic  Advisory  Group,  8914 

Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  di5pensers  of  controIltKt 
substances;  registration: 
Federal,  State,  or  local  government  operated  hmpitals  or 
institutions;  application  fees;  employee  exemptionL 
8859 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  8917-8918 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  8973 
Forrrs:  availability,  etc.: 
Commercial  buildings  energy  consumption  survey, 
building  questionnaire.  8973-8974 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Maryland,  88S5-8867 

Ohio,  8867-8868 
PROPOSED  RULES 
Air  programs;  fuel  and  fuel  additives: 

Registration  regulations,  8886-8896 

Executive  Office  of  the  President 
See  Management  and  Budget  Office 
See  Presidential  Document 
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Export  Administration  Bureau 

RULES 

Export  licensing: 
Computers;  general  licensing  eligibility  and   uper 
computer  definition,  8848-6852 

NOTICES 

Export  privileges,  actions  affecting: 

Muracciole,  Roque  A.,  8905 

Sofep  Petrole  Et  Derives.  8905-6906 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Twin  Commander  Aircraft  Corp.,  8845-8847 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  8875-6878 

British  Aerospace,  8878-8879 

Piper,  8879-6881 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  undeijOMB 

review,  8974-6975 
Hotel  and  Motel  Fire  Safety  Act:  national  mas^r  list.  6975- 

8977 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Distrigas  of  Massachusetts  Corp.  et  al.,  8966j^967 
Natural  Gas  Policy  Act: 

Self-implementing  transactions,  8918-8966 
Applications,  hearings,  detenninations,  etc.: 

Afkla  Energy  Resources  Co.,  8968 

Carnegie  Natural  Gas  Co.,  8968 

Colorado  Interstate  Gas  Co.,  8968 

Consolidated  Edison  Co.  of  New  York.  Inc.,  ^968 

Northwest  Pipeline  Corp.,  8968-8969 

Pacific  Gas  Transmission  Co..  8969-8970 

Southern  Natural  Gas  Co.,  8970 

Texas  Eastern  Transmission  Corp..  8970-89 

Viking  Gas  Transmission  Co..  8971-6972 

Western  Resources,  Inc.,  8972 

Williston  Basin  Interstate  Pipeline  Co..  8974-6973 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Panorama  Express  et  al.,  8977 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Renfe  Talgo  of  America,  Inc.,  9016 

Federal  Reserve  System 

RULES 

Loans  to  executive  officers,  directors,  and  pri:  dpal 
shareholders  of  member  banks  (Regulatio  i  O): 
Loans  to  holding  companies  and  affiliates,  9831-6842 
NOTICES 

Electronic  fund  transfers: 
Payments  system  risk  reduction  program — 
Bankers'  banks.  Edge  corporations,  and  li  nited-purpose 
trust  companies.  8977-6981 
Federal  Reserve  bank  services: 
Fedwire  funds  transfer  service — 
Operating  hours  expansion.  8981-6990 


Applications,  hearings,  detenninations,  etc.: 
Banc  One  Corp.,  6990 
Collins,  William  Robert,  et  al..  8991 
First  Alabama  Bancshares.  Inc..  et  al..  8991 
).P.  Morgan  &  Co..  Inc..  et  al..  8991-8992 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Desert  tortoise 
Correction.  9032-9036 
NOTICES 

Endangered  Species  Convention: 
Alleged  illegal  international  trade  by  nationals  of  China 
and  Taiwan;  Pelly  Amendment  to  Fishermen's 
Protective  Act;  certification  request.  8998-8999 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 

Trimethylolpropane.  8854 
Adjuvants,  production  aids,  and  sanitizcrs — 
2,4-Di-tert-pentyI-6-(l-(3,5-di-tert-pentyl-2- 

hydroxyphenyl)ethyl]phenyl  acrylate.  8854-8855 
Human  drugs: 
Antibiotic  drugs — 
Cefadroxil  hemihydrate  capsules  and  tablets.  8855- 
8859 
NOTICES 

Food  additive  petitions: 
Analytical  Systems  Engineering  Corp.,  8995 
Ciba-Geigy  Corp.,  6995-8996 

Forest  Service 

RULES 

National  Forest  System  timber;  disposal  and  sale: 
Sourcing  area  applications  adjudication  and  formal 
review;  practice  rules,  8823-8831 
NOTICES 

Environmental  statements;  availability,  etc.: 
Lewis  and  Clark  National  Forest,  MT,  6903-6904 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
April.  8996 

Indian  Affairs  Bureau 

NOTICES 
Meetings: 
Tribal  consultation  on  Indian  education  topics.  9038 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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Internal  Revenue  Service 

RULES 

Income  taxes: 
Low-income  housing  credit — 
Administrative  errors  and  omissions,  etc.,  8860-8862 

international  Trade  Administration 

RULES 

Watch-duty  exemption  program: 
Duty-exemption  entitlement  allocations  in  Virgin  Islands. 
Guam.  American  Samoa,  and  Northern  Mariana 
Islands.  8847-8848 
NOTICES 

Countervailing  duties: 
Rice  from — 
Thailand.  8906-6910 
Scope  rulings;  list,  8910-8912 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  cut  roses  from — 
Colombia  and  Ecuador,  9000 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boston  &  Maine  Corp.  et  al.,  9001 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Advanced  Environmental  Technologies  Corp.  et  al..  9001 

Labor  Department 

See  Mine  Safety  and  Heahh  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Oregon.  8868 
NOTICES 

Environmental  statements;  availability,  etc.: 

Lewis  and  Clark  National  Forest,  MT,  8903-8904 
Opening  of  public  lands: 

California,  8997 

Nevada,  8998 
Realty  actions;  sales,  leases,  etc.: 

Caiifomia;  correction.  8998 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  9040-9047 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Energy  West  Mining  Co.  et  al.,  9001-9002 

National  Archives  and  Records  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Move  to  Archives  n.  College  Park,  MI>— 
John  F.  Kennedy  assassination  collection.  9002 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Arts  in  Education  Research  Agenda  Steering  Committee. 

9002 
Design  Arts  Advisory  Panel.  9002-9003 
Expansion  Arts  Advisory  Panel,  9003 
Folk  Arts  Advisory  Panel.  9003 
Humanities  Panel.  9003-9004 
International  Advisory  Panel,  9004 
Literature  Advisory  Panel.  9004 
Media  Arts  Advisory  Panel,  9004-9005 
Music  Advisory  Panel.  9005 
Public  Partnership  Office  Advisory  Panel,  9005 
Theater  Advisory  Panel,  9005-9006 
Visual  Arts  Advisory  Panel,  9006 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
Cryptographic  modules;  security  requirements,  8912- 
8913 

National  Institutes  of  Health 

NOTICES  .. 

Meetings: 
Human  Embryo  Research  Panel,  8996-8997 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  886*-8870 
Gulf  of  Alaska  groundfish,  8866-6869 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  8868 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish,  8896-8902 
Western  Pacific  Region  pelagic.  9050-9058 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Decommissioned  and  defueled  reactor  plants  from 

cruisers  and  Ohio  and  Los  Angeles  class  submarines; 

disposal,  8915-8917 

Nuciear  Keguiatory  Commission 

NOTICES 

Meetings: 
Passive  safety  systems;  reliability  of  reactor  designs; 
public  workshop,  9006-9007 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Presidential  Documents 

EXECUTIVE  ORDERS 

Hispanic  Americans;  educational  excellence  (EO  12900). 
9061-9063  ^ 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


VI 
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ResolutkHi  Trust  Corporation 

RULES 

Predominantly  minority  neighborhood;  definition,  8842- 
8845 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  ()Ivffi 

review.  9007-9008 
Self-regulatory  organizations:  proposed  rule  cha  iges: 
American  Stock  Exchange.  Inc.;  correction.  9(  08 
National  Association  of  Securities  Dealers.  InJ..  9008- 
9010 
Applications,  hearings,  determinations,  etc.: 
First  Prairie  Cash  Management  et  al..  901O-9(|l4 

State  Department 

NOTICES 
Meetings: 
Shipping  Coordinating  Committee.  9014 

Sulastance  AtMse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability Jetc; 
Comprehensive  community  mental  health  ser  ices  for 
children  and  adolescents  with  serious  enistional 
disturbances,  6997 

Surface  Mining  Reclamation  and  Enforcement  ]Office 

RULES 

Permanent  program  and  abandoned  mine  land  i^lamation 
plan  submissions: 
Kentucky,  8862-8865 

Textile  Agreements  Implementation  Committe< 

See  Committee  for  the  Implementation  of  Textil ; 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Destination  Sun  Airways,  9014 

Treasury  Department 

See  Comptroller  of  the  Currency 
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This  section  of  the  FEDERAL  REGtSTER 
contains  regutatory  documents  having  general 
applicability  and  legal  eflect.  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  puMshed  under 
50  titles  pursuant  to  44  U.S.C.  15ia 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  twohs  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parts  land  2 

Forest  Service 

36CFRPart223 

Rules  of  Practice  Qoveming  the 
Adjudication  of  Sourclng  Area 
Applications  and  Formal  Review  of 
Sourclng  Areas  Pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990 

AQENCV:  Office  of  the  Secretary;  Forest 
Service,  USDA. 
ACTION:  Find  rule. 


SUMMARY:  This  rule  amends  7  CFR  parts 
1  and  2  and  36  CFR  part  223  by  adding 
a  new  subpart  M  to  7  CFR  part  1 
establishing  rules  of  practice  governing 
the  adjudication  of  sourcing  area 
applications  pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990;  by  deleting.  In  7  CFR 
part  2,  the  reference  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  and  adding,  in  its  place,  a 
reference  to  the  rules  of  practice 
established  by  this  rule;  end  by  making 
technical  amendments  to  36  CFR  part 
223  to  conform  it  to  the  rules  of  practice 
established  by  this  rule. 

The  Forest  Resources  Conservation 
and  Shortage  Rehef  Act  of  1990  (Act) 
prohibits  the  export  of  unprocessed 
Federal  timber  west  of  the  100th 
meridian  in  the  48  contiguous  states  and 
the  substitution  of  such  unprocessed 
Federal  timber  for  unprocessed  private 
timber  from  the  west  that  is  exported. 
The  Act  allows  a  person  with  an 
approved  sourdng  area  to  export 
unprocessed  private  timber  originating 
btan  outside  of  the  sourdng  area  while 
purchasing  Federal  timber  within  the 
sourcing  area.  The  Act  states  that  the 
Secretary  shall  approve  or  disapprove 


sourcing  areas  on  the  record  and  after  an 
opportimity  for  a  hearing.  Therefore, 
formal  adjudication  is  required  under 
the  Administrative  Procedure  Act.  The 
Act  also  requires  that  reviews  of 
■sourcing  areas  be  conducted  at  least 
every  5  years  in  accordance  with  the 
procedures  of  the  Act  Pursuant  to 
section  556  of  the  Administrative 
Procedure  Act,  ediudications  of 
TOurdng  a^ea  applications  and  formal 
reviews  of  sourcing  areas  will  be  subject 
to  the  rules  of  practice  adopted  by  this 
rulemaking,  hiiormal  reviews  of 
sourcing  areas  will  be  conducted  ini 
accordance  with  36  CFR  223.191(e). 
EFFECTIVE  DATE:  Febniaiy  24, 1994. ... 
FOR  FURTHER  MFORMATION  OONTACR   - 

Elizabeth  Becker.  Natural  Resouioes 
Division.  Office  of  the  General  Counsel. 

United  States  Department  of 
Agriculture,  room  4622  South  Building. 
14th  and  Independence  Avenue.  SW., 
Washington.  DC  20250-140a 
Telephone:  (202)  720-9076. 
SUPPl^WlTARY  MFORMATION:  The  Finest 
Resources  Conservation  and  Shortage 
Relief  Act  (Act),  enacted  August  20. 
- 1990.  prohibits  both  the  exp(nl  of 
unprocessed  Federal  logs  originating 
west  of  the  100th  meridian  in  the 
contiguous  48  states  and  the 
substitution  of  such  unprocessed 
Federal  logs  for  unprocessed  private 
logs  originating  west  of  the  100th 
meridian  in  the  contiguous  48  states 
that  are  exported. 

The  Act  exempts  persons  with 
approved  "sourcing  areas"  from  the 
prohibition  against  substitution  in 
certain  circumstances.  A  sourdng  area 
is  the  area  from  which  an  owner/ 
manufacturer  of  logs  obtains  logs  for  his 
or  her  mill.  To  be  approved,  a  sourdng 
area  must  be  geographically  and 
economically  separate  frtim  any 
geographic  area  where  the  person 
harvests  private  timber  for  export.  A 
person  with  an  approved  "sourdng 
area"  may  export  unprocessed  private 
logs  whose  origin  is  outside  of  the 
sourdng  area,  while  continuing  to 
purchase  Federal  logs  within  the 
sourdng  area.  Private  logs  originating 
from  within  the  sourcing  area  may  not 
be  exported. 

Section  490(c)  of  the  Act  states  that 
the  Secretary  is  to  approve  or 
disapprove  Ute  application,  "on  the 
record  and  after  an  opportimity  for  a 
hearing"  4  months  after  submission  of  a 
sourdng  area  application.  Section  554 
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of  Title  5,  United  States  Code  requires 
a  formal  adjudicatory  process  when  a 
statute  requires  a  determinBtlon  to  be 
made  "on  the  record  and  after 
opportunity  for  an  agency  hearing." 
This  rule  amends  7  CFR  part  1  by 
adding  rules  of  practice  governing 
sourdng  area  applications,  pursuant  to 
5  U.S.C  556.  Spedfk:  rules  governing 
eousdng  area  adjudications  are 
necessary  because  of  the  short  time  in 
which  the  statute  requires  dedsions  to 
be  made  (4  months),  and  the  unique 
procedural  postttre  of  eourdng  area 
appUcations;  i.e.,  sourdng  area 
applications  are  submitted  by  a  party 
.other  tban  the  egoacy.  eiqwct  in  certain 
cases,  pursuant  to  a  review  of  a  souidng 
area. 

This  rule  also  amends  7  CFR  2.35  by 
deleting  the  words  *Mn  sourcing  arse        * 
adjudkaticos  under  the  Foiest 
Resources  Conservetion  and  ^Kxtaoe 
Relief  Act  ef  1990  (16  VS.C.  620  et 
seq.y:  and  adding,  in  their  place,  the 
words  "in  adjudication  proceedings 
subjed  to  the  'Rules  of  Practice 
Governing  the  Adjudication  of  Souidng 
Area  Applications  and  Formal  Review 
of  Sourdng  Areas  Pursuant  to  ^  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.Q  620  et 
seq.)'  set  forth  in  7  CFR  part  1.  subpart 
M;".  ^ 

Due  to  the  amendments  to  7  CFR  parts 
1  and  2.  adopted  by  this  rule,  it  is 
necessary  in  this  rule,  to  make  technical 
amendments  to  36  CFR  part  223  to 
conform  it  to  the  rules  of  practice, 
established  by  this  rule,  which  govern 
the  adjudication  of  sourdng  area 
applications  pursuant  to  the  Act.  This 
rule  amends  the  rules  governing  initial 
sourcing  applicants,  published  in  an 
interim  rule  at  55  FR  48572  (Nov.  20, 
1990).  Spedfically  to  conform  the 
procedures  in  the  interim  rule  to  this 
rule,  for  ongoing  applications,  36  CFR 
223.190  is  amended  as  follows- 

1.  Section  223.190(g)  is  revised  to 
state  that  the  application  review  process 
will  be  conducted  pursuant  to  the  Rules 
of  Practice  Governing  the  Adjudication 
of  Sourdng  Area  Applications  and 
Formal  Review  of  Sourdng  Areas 
Pursuant  to  the  Forest  Resources 
Conservation  and  Shortage  Relief  Ad  of 
1990  (16  U.S.C  620,  et  seq),  found  at 

7  CFR  part  1,  subpart  M. 

2.  Section  223.190(h)  (introductory 
text)  and  (hMl)-(3)  are  removed. 


3.  Section  223.190(h)(4)  is 
redesignated  as  36  CFR  223.190(h)  and 
is  revised  to  state  that  a  final  decision 
will  be  issued  within  four  (4)  months  of 
receipt  of  the  souidng  area  application 
or  initiation  date  of  the  formal  review  of 
the  sourcing  area. 

4.  Section  223.190(h)(5)  is 
redesignated  as  36  CFR  223.190(i).  and 
36  CFR  223.190(h)(5)(i)-(iv)  are 
redesignated  as  36  CFR  223.190(i).  (1>- 
(4). 

5.  Newly  redesignated  36  CFR 
223.190(i)(l)  is  amended  by  deleting  the 
words  "approving  official"  and  addiLag. 
in  their  place,  the  words  "the 
Administrative  Law  Judge,  or,  on 
appeal,  the  Judicial  Officer." 

This  rule  also  makes  technical 
amendments  to  36  CFR  223.191(e)  to 
conform  the  sourcing  area  review 
procedures  to  the  rules  of  practice 
adopted  in  this  rule  (36  CFR  223.191 
was  published  in  a  final  rulemaking  at 
56  FR  65834,  December  19. 1991). 
Specifically,  this  rule  removes  from  36 
CFR  223.191(e)  the  words  "deciding 
official"  and  adds,  in  their  place,  the 
words  "the  Administrative  Law  Judge, 
or.  on  appeal,  the  Judicial  Officer."  This 
rule  also  amends  the  following  sentence 
in  paragraph  (e),  "The  deciding  official 
shall,  on  the  record  and  after 
opportunity  for  a  hearing,  approve  or 
disapprove  the  sourcing  area  being 
reviewed"  by,  adding  to  the  end  of  the 
sentence  the  words  "pursuant  to  the 
Rules  of  Practice  Governing  the 
Adjudication  of  Sourcing  Area 
Applications  and  Formal  Review  of 
Sourcing  Areas  Pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620  et 
seq.).  found  at  7  CFR  part  1,  subpart 
M:". 

Environmental  Impact 

This  rulemaking  consists  primarily  of 
technical  and  administrative  changes 
related  to  the  rules  of  practice  governing 
the  adjudication  of  sourcing  area 
applications  pursuant  to  the  Forest 
Resources  Conser\'ation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620,  et 
seq.).  No  extraordinary  circumstances 
have  been  identified  that  might  cause 
this  proposed  action  to  have  a 
significant  effect  on  the  human 
environment.  Therefore,  this  rulemaking 
is  categorically  excluded  from 
docimientation  in  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment  (40  CFR  1508.4;  Forest 
Service  Handbook  1909.15, 
Environmental  Policy  and  Procedures, 
§  31.1b(2).  57  FR  43208,  September  18, 
1992). 


Papei  work  Redaction  Act 

Thi  >  action  contains  no  new  or 
addit  onal  recordkeeping  and  reporting 
requi  ements,  and  contains  no 
collet  Lions  of  information  as  defined  in 
the  P(  perwork  Reduction  Act.  44  U.S.C 
3501,  et  seq.  and  its  implementing 
regul<  Uons  at  5  CFR  part  1320. 
Therefore,  the  Paperwork  Reduction  Act 
implementing  regulations  do  not 
o  this  rulemaking. 
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rule  relates  to  internal  agency 
man^ement.  Therefore,  pursuant  to  5 
U.S.C ,  553,  notice  and  opportxmity  for 
comment  are  not  required,  and  this  rule 
made  effective  less  than  30  days 
ublication  in  the  Federal 
er.  Further,  since  this  rule  relates 
int  tmal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
12866.  Finally,  this  action  is  not 
as  defined  in  Pliblic  Law  No.  96- 
I  le  Regulatory  Flexibility  Act,  and 
exempt  from  the  provisions  of 


i  ct. 


n  lei 


Thi ;  rule  has  been  reviewed  in 
accorqance  with  the  principles  and 
contained  in  Executive  Order 
and  it  has  been  determined  that 

does  not  pose  the  risk  of  a 
of  constitutionally  protected 
priva  e  property. 

rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Refoiin.  Under  this  rule:  (1)  All  state 
il  laws  and  regulations  that  are 
conflict  with  this  rule  or  which  could 
pei  le  its  full  implementation  will  be 
preer  ipted 

(2)  ^lo  retroactive  effect  will  be  given 
to  thi  i  rule;  and 

(3) 
requi 
court 


'^0  administrative  proceedings  are 
ed  before  parties  may  file  suit  in 
challenging  its  provisions. 

List  c  f  Subjects 

7  CFM  Part  1 

Oface  of  the  Secretary  of  Agriculture, 
Administrative  practice  and  procedure. 

7  CFJ !  Part  2 

De  egations  of  authority  (government 
agen<  ies). 

36  a  i?  Part  223 

Ex  lorts.  Government  contracts, 
Nati(  nal  Forests,  Reporting 
requi  -ements.  Timber  sales. 

Th  srefore,  for  the  reasons  set  forth  in 
the  p  eamble,  parts  1  and  2  of  title  7  and 
part  :  23  of  Title  36  of  the  Code  of 
Fede:  al  Regulations  are  amended  as  set 
forth  >elow. 


Tltl«7 

PART  1— ADMINISTRATIVE 
REQULATIONS 

1.  The  authority  citation  of  part  1 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  301,  unless  otherwise 
noted. 

2.  Amend  part  1  by  adding  a  new 
subpart  M  to  read  as  follows: 

Subpart  M— Aules  of  Practice  Qoveming 
Adjudication  of  Sourcing  Area  ApplicaUona 
and  Formal  Review  of  Sourcing  Areaa 
Purauant  to  tiM  Foraat  Resourcea 
Conaervatlon  and  Shortage  Relief  Act  of 
1990  (16  U.S.C.  620.  «t  aeq.) 

1.410  Meaning  of  words. 

1.411  Defmitions. 

1.412  Institution  of  proceedings. 

1.413  Submission  of  a  sourcing  area 
application. 

1.414  Docket  number. 

1.415  Notification  of  proceedings. 

1.416  Comment  period. 

1.417  Review  period. 

1.418  Procedure  upon  no  request  for  hearing. 

1.419  Amendment  of  a  sourcing  area 
application. 

1.420.  Consent  recommendation. 

1.421  Prehearing  conferences  and 
procedures. 

1.422  Conduct  of  the  hearing. 

1.423  Post-hearing  procedure. 

1.424  Motions  and  requests. 

1.425  Judges. 

1.426  Appeal  to  Judicial  Officer. 

1.427  Filing;  Identification  of  parties  of 
record;  service  and  computation  of  time. 

1.428  Depositions. 

1.429  Ex  parte  communications. 

Subpart  M — Rules  of  Practice 
Governing  Adjudication  of  Sourcing 
Area  Applications  and  Formal  Review 
of  Sourcing  Areas  Pursuant  to  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620,  et  seq.) 

Authority:  5  U.S.C.  556  and  16  U.S.C  620, 
ef  seq. 

§1.410    Meaning  of  words. 

As  used  in  these  procedures,  words  in 
the  singular  form  shall  be  deemed  to 
import  the  plural,  and  vice  versa,  as  the 
circumstance  may  require. 

§1.411    Definitions. 

As  used  in  these  procedures,  the 
terms  as  defined  in  the  Fcrcst  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990, 16  U.S.C.  620,  ef  seq.  (Act)  and  in 
the  regulations  issued  thereunder,  shall 
apply  with  equal  force  and  effect.  In 
addition  and  except  as  may  be  provided 
otherwise  in  these  procedures: 

(a)  Applicant  or  Sourcing  area 
applicant  means  a  person  who  submits 
a  sourcing  area  application  pursuant  to 
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these  rules,  or  a  person  who  sourcing 
area  is  subject  to  formal  review  pursuant 
to  36  CFR  223.191(e). 

(b)  Decision"  means: 

(1)  The  Judge's  initial  decision  made 
in  accordance  with  the  provisions  of  5 
U.S.C  554.  556,  557,  and  16  U.S.C  620, 
et  seq.  and  38  CFR  223.190  and 
223.191(e).  which  includes  the  Judge's 
findings  and  coiKlusions  and  the 
reasons  or  basis  therefore  on  all  material 
issues  of  fact  law  or  discretion,  orders 
and  ruhngs  on  proposed  findings, 
conclusions  and  orders  submitted  by  the 
parties;  and 

(2)  The  decision  and  order  by  the 
Judicial  officer  upon  appeal  of  the 
Judge's  decision. 

(c)  Determination  is  synonymous  with 
decision. 

(d)  Hearing  means  that  part  of  the 
proceeding  which  may  be  requested  by 
a  party  of  record,  and  which  involves 
the  submission  of  additional  evidence 
before  the  Administrative  Law  Judge  for 
the  record  in  the  proceeding. 

(e)  Hearing  Clerk  means  the  Office  of 
the  Hearing  Clerk.  United  States 
Department  of  Agriculture.  Washington. 
D.C  20250. 

(f)  Judge  means  any  Administrative 
Law  Judge  Appointed  pursuant  to  5 
U.S.C.  3105  and  assigned  to  the 
proceeding  involved. 

(g)  Judicial  Officer  means  an  official  of 
the  United  States  Department  of 
Agriculture  delegated  authority  by  the 
Secretary  of  Agriculture,  pursuant  to  the 
Act  of  April  4, 1940  (7  U.S.C  450c- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  1988  ed.,  appendix,  p. 
1280),  to  perform  the  function  involved 
(7  CFR  235(a)),  or  the  Secretary  of 
Agricuhure,  if  the  authority  so  delegated 
is  exercised  by  the  Secretary. 

(h)  Party  of  record  or  Party  is  a  party 
to  the  proceeding  to  determine  approval 
or  disapproval  of  a  sourcing  area 
application,  including  the  proceeding 
for  formal  review  of  a  sourcing  area.  The 
sourcing  area  applicant  and  persons 
who  submit  written  comments  on  the 
sourcing  area  application  at  issue  during 
the  30  calendar  day  comment  period, 
including  the  Regional  Forester,  are  the 
parties  of  record.  For  purposes  of  a 
formal  rexnew  of  a  sourcing  area,  the 
holder  of  the  sourcing  area  that  is  the 
subject  of  the  review  and  p>ersons  who 
submit  written  comments  on  the 
sourcing  area  application  at  issue  during 
the  30  calendar  day  comment  period 
after  institution  of  the  formal  review, 
including  the  Regional  Forester,  are  the 
parties  of  record. 

(i)  Sourcing  Area  Application  means 
the  application  by  which  a  person 
applies  for  a  sourcing  area  or  the 
application  by  which  a  sourcing  area 


holder  applies  for  a  formal  review  of  a 
saurdng  area. 

§1.412   institution  of  procaadlngs. 

(a)  Sourcing  area  applications.  The 
proceeding  for  determining  sourcing 
areas  shall  be  instituted  by  receipt  of  a 
sourdng  area  apphcation  by  the  Office 
of  Administrative  Law  Judges,  pursuant 
to  36  CFR  223.190. 

(b)  Review  of  sourcing  areas.  Informal 
review  of  a  sourcing  area  precedes 
institution  of  a  formal  review  as  follows: 

(1)  Request  by  Sourcing  area  bolder. 
A  sourcing  area  holder  who  wishes  to 
begin  a  review  of  a  sourdng  area  shall 
send  a  written  request  for  a  review  to 
the  Regional  Forester  of  the  region  in 
which  the  manufacturing  faciUty  being 
soureed  is  located.  The  request  shall 
state  the  reason  for  the  request 

(i)  Informal  review.  The  Regional 
Forester  shall  begin  an  informal  review, 
pursuant  to  36  CFR  223.191(e).  based  on 
the  written  request.  If  no  agreement  is 
reached  in  the  informal  review  process, 
the  Regional  Forester  of  the  region  in 
which  the  manufacturing  facility  being 
soureed  is  located  shall  transmit  to  the 
Office  of  Administrative  Law  Judges  any 
submissions  received  during  the 
informal  review  process,  within  5 
working  days  of  the  meeting  convened 
during  the  informal  review  (36  CFR 
223.19l)e)).  Agreement  is  reached  when 
all  persons  attending  the  meeting 
convened  by  the  Regional  Forester  to 
resolve  differences  as  to  the  proper 
sourcing  area,  including  the  Regional 
Forester,  sign  the  document  describing 
the  sourdng  area. 

(ii)  Formal  review.  Institution  by  a 
sourdng  area  holder  of  a  formal  review 
of  the  sourdng  area  occurs  if  the 
informal  review  process  does  not  result 
in  agreement  among  the  parties,  and  the 
sourdng  area  holder  submits  a  sourcing 
area  application  to  the  Office  of  the 
Administrative  Law  Judges,  pursuant  to 
36  CFR  223.190,  within  10  working  days 
after  the  meeting  convened  by  the 
Regional  Forester  as  part  of  the  informal 
process. 

(2)  Initiation  of  Review  By  Agency.  If 
the  Forest  Service  wishes  to  b^n  a 
review  of  a  sourdng  area,  the  Regional 
Forester  of  the  region  in  which  the 
manufacturing  facihty  being  soureed  is 
located  shall  begin  an  informal  review, 
pursuant  to  36  CFR  223.191(e).  If  no 
agreement  is  reached  in  the  informal 
review  process,  the  Regional  Forester  of 
the  region  in  which  the  manufacturing 
facility  beinc  soureed  is  located  shall 
transmit  to  the  Office  of  Administrative 
Law  Judges  any  submissions  received 
during  the  informal  review  process, 
within  5  working  days  of  the  meeting 
convened  during  the  informal  review 


(36  CFR  223.191(e)),  Agreement  U 
reached  when  all  persons  attending  the 
meeting  convened  by  the  Regional 
Forester  to  resolve  diffierences  as  to  the 
proper  sourcing  area,  induding  the 
Regional  Forester,  sign  the  document 
describing  the  sourcing  area.  Institution 
by  the  Forest  Service  of  a  formal  review 
of  a  sourcing  area  occurs  when  the 
Office  of  Administrative  Law  Judges 
receives  the  papers  and  documents 
submitted  during  the  informal  review 
process. 

§1.413    Submission  of  a  sourcing  area 
appNeatlon. 

A  sourcing  area  applicant  shall  send 
the  application  to  the  Office  of 
Administrative  Law  Judges  and  shall. 
simuhaneously,  send  a  copy  of  the 
sourcing  area  apphcation  to  the  Forest 
Service  Regional  Forester  of  the  region 
in  which  the  manufacturing  fadUty 
being  soureed  is  located.  Where  the 
sourdng  area  apphcation  will  cover 
purchases  from  more  than  one  agency, 
application  is  to  be  made  to  the  agency 
from  which  the  appUcant  expects  to 
purchase  the  preponderance  of  its 
Federal  timber.  The  sourdng  area 
apphcant  must  also  send  a  complete 
copy  of  the  application  to  each  agency 
concerned,  llie  lead  agency  shall  make 
the  decision  in  consultation  with,  and 
upon  co-signature  of,  the  other 
agency(ies)  cnncemed.  Sourdng  area 
applications  must  be  signed  by  the 
persons  making  the  request,  or  in  the 
case  of  a  corporation,  by  Its  chief 
executive  officer,  and  must  be  notarized. 
The  application  shall  be  on  company 
letterhead. 

§1.414    Docket  numtMT. 

Each  proceeding,  following  its 
institution,  shall  be  assigned  a  docket 
number  by  the  Hearing  Qerk.  and 
thereafter  the  proceeding  shall  be 
referred  to  by  such  number.  The  Hearing 
Clerk  shall  notify  the  sourdng  area 
applicant  and  the  Regional  Forester  to 
whom  the  appUcant  submitted  a  copy  of 
the  application  of  the  docket  number 
and  the  name  of  the  Judge  to  whom  the 
case  has  been  assigned.  In  a  formal 
review  of  a  sourdng  area  instituted  by 
the  Forest  Service,  the  Hearing  Clerk 
shall  inform  the  sourcing  area  holder 
whose  sourdng  area  is  subject  to  the 
review  and  the  Regional  Forester  who 
submitted  the  comments  instituting  the 
formal  review  of  ihe  docket  number  and 
the  name  of  the  Judge  to  whom  the  case 
has  been  assigned. 

§1.415    Notincatk>n  of  proceedings. 

The  Regional  Forester  of  the  region  in 
which  the  manufacturing  fadhty  being 
soureed  is  located  shall  notify 
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prospective  parties  of  the  sourcing  area 
application  and/or  the  formal  review  of 
a  sourcing  area  after  receipt  of  the 
docket  number  and  the  name  of  the 
Judge  to  whom  the  proceeding  has  been 
assigned,  pursuant  to  §  1.414  of  these 
rules.  Notification  will  consist  of 
publication  of  a  notice  in  newspapers  of 
general  circulation  in  the  area  included 
in  the  sourcing  area  application.  The 
Regional  Forester  shall  promptly  notify 
the  Hearing  Clerk  of  the  date  of  the 
publication  and  the  notice.  Additional 
notification  will  be  made  through 
agency  mailing  lists.  Notification  shall 
include  the  docket  nimiber,  the  name  of 
the  Judge  to  whom  the  case  has  been 
assigned  and  the  mailing  address  of  the 
Judge.  In  the  case  of  a  sourcing  area 
review,  notification  will  also  state  the 
reason  for  the  review. 

$1,416   Comment  period. 

Written  comments  on  a  sourcing  area 
application  or  on  a  formal  review  of  a 
sourcing  area  shall  include  the  docket 
number  and  may  be  submitted  to  the 
Judge  for  30  calendar  days  following 
publication  of  the  notice.  Persons 
submitting  comments  shall  send  a  copy 
of  the  comments  to  the  Regional 
Forester  of  the  region  in  which  the 
manufacturing  facility  being  sourced  is 
located.  All  comments  must  be  received 
by  the  Judge  and  by  the  Regional 
Forester  by  the  30th  day  of  the  comment 
period. 

f  1.417    Review  period. 

(a)  Review  of  comments.  The  sourcing 
area  applicant,  the  sourcing  area  holder 
whose  soim:ing  area  is  the  subject  of  a 
formal  review  and  other  parties  who 
submitted  written  comments  will  be 
allowed  10  woiking  days  from  the  close 
of  the  comment  period  to  review  the 
written  comments  at  the  Regional 
Forester's  office  during  regular  business 
hours. 

Q)}  Recommendation  to  Judge  to 
approve  or  disapprove  a  sourcing  area 
application.  During  the  10  working  day 
review  period,  parties  who  have 
submitted  written  comments  on  an 
application  or  on  a  formal  review  of  a 
sourcing  area  may  submit  a  written 
recommendation  to  the  Judge,  including 
an  analysis  of  the  facts  and  law  as  to 
why  the  Judge  should  approve  or 
disapprove  that  application.  A  sourcing 
area  applicant  whose  sourcing  area 
application  is  the  subject  of  the 
proceeding,  and  a  sourcing  area  holder 
whose  sourcing  area  is  the  subject  of  a 
formal  review,  may  also  submit  a 
written  recommendation  to  the  Judge. 
The  recommendation  must  be 
postmarked  no  later  than  the  10th    . 
woridng  day  of  the  review  period. 


(c)  Request  for  a  hearing.  The 
sourc  ng  area  applicant,  the  sourcing 
area  I  older  whose  sourcing  area  is  the 
subjei  :t  of  a  formal  review  and  persons 
who  !  ubmitted  written  comments,  or 
the  at  lomey  of  record  for  a  j)arty  in  the 
proce  ading,  may  review  the  comments 
and  r  tquest  a  hearing  within  10  working 
days  i  liter  the  comment  period,  pursuant 
to  36  3"R  233.190(h)(2).  The  request 
must  }e  postmarked  no  later  than  the 
10th  '  vorking  day  of  the  review  period. 
An  at  lomey  may  file  an  appearance  of 
record  prior  to  the  scheduled  hearing. 
The  request  for  a  hearing  shall  be  filed 
with  he  Judge.  The  hearing  is  for  the 
purp<  ise  of  supplementing  the  written 
recor  1  submitted  prior  to  the  hearing. 
The  \  Titten  record  submitted  prior  to 
the  h  saring  consists  of  papers  and 
docu  nents  submitted  during  the  30 
calen  iar  day  comment  period,  the  10 
work  ng  day  review  period,  and  any 
moti<  ns  submitted  before  the  hearing. 
For  p  urposes  of  a  formal  review  of  a 
soun  ing  area,  the  written  record  also 
cons:  sts  of  the  papers  and  documents 
subn  itted  during  the  informal  review. 

(1)  Contents  of  the  notice  of  hearing. 
The  j  adge  shall  issue  a  notice  of  hearing 
regai  iing  a  particular  sourcing  area 
appl:  cation  or  regarding  formal  review 
of  a  s  Durcing  area  application  or 
regai  iing  formal  review  of  a  sourcing 
area  o  all  parties  of  record  for  that 
appl  cation  or  formal  review.  The  notice 
of  he  uing  shall  contain  a  reference  to 
the  a  ithority  under  which  the  sourcing 
area  s  proposed  or  formally  reviewed; 
shall  define  the  scope  of  the  hearing; 
shall  contain  a  reference  to  the  sourcing 
area  hat  is  the  subject  of  the  hearing; 
and  I  hall  state  the  date,  time  and  place 
of  su  :h  hearing;  and  shall  state  the  date, 
time  and  place  of  such  hearing;  which 
shall  be  set  with  due  regard  for  the 
nece  >sity  and  convenience  of  the  parties 
of  re  :ord  or  their  representatives.  The 
Judg )  shall  schedule  a  hearing  no  later 
than  21  calendar  days  after  the  10 
worl  ing  day  period  for  reviewing 
urriti  en  comments  ends.  The  Judge  may 
cons  }lidate  requests  for  a  hearing 
rega  ding  the  same  application. 

(2  Giving  notice  of  hearing.  The 
noti<  e  of  hearing  shall  be  served  upon 
the  I  arties  of  record  for  the  sourcing 
area  application  at  issue  by  the  Hearing 
Cler  :. 

§  1.4  8    Procedure  upon  no  request  for 
hear  ng. 

If  lo  hearing  is  requested  by  a  party 
of  K  :ord,  the  Judge  shall  issue  an  initial 
deci  iion  based  on  the  written  record 
and  tvithout  further  procedure  or 
hear  ing.  If  no  hearing  is  requested,  the 
writ  en  record  consists  of  papers  and 
doa  ments  submitted  during  the  30-day 


comment  period,  the  10-day  review 
period,  and  includes  motions  submitted 
before  the  Judge  issues  an  initial 
decision.  For  purposes  of  a  formal 
review  of  a  sourcing  area,  the  written 
record  also  consists  of  the  papers  and 
documents  submitted  during  the 
informal  review.  Copies  of  the  decision 
shall  be  served  by  the  Hearing  Clerk 
upon  each  of  the  parties  of  record. 

§  1 .41 9    Amendment  of  a  sourcing  area 
application. 

The  sourcing  area  applicant  may 
move  to  amend  the  sourcing  area 
application  with  clarifying  and 
technical  amendments  at  any  time  prior 
to  the  Judge's  initial  determination  if 
there  is  no  hearing,  or  prior  to  the  close 
of  the  hearing  if  there  is  a  hearing. 

§  1 .420    Consent  recommendation. 

Any  time  before  the  Judge  files  the 
decision,  the  parties  of  record  may  enter 
a  consent  recommendation.  Sudi 
consent  recommendation  shall  be  filed 
with  the  Hearing  Clerk,  signed  by  the 
parties  with  appropriate  space  for 
signatiue  by  the  Judge.  The  consent 
recommendation  shall  contain  an 
admission  of  the  jurisdictional  facts,  the 
factual  and  legal  basis  for  the 
recommended  sourcing  area,  the 
consent  to  the  issuance  of  the 
recommended  decision  as  the  final 
decision  of  the  agency  without  further 
procedure  and  such  other  admissions  or 
statements  as  may  be  recommended  by 
the  parties.  The  Judge  shall  review  the 
recommendation  to  determine  whether 
such  recommendation  conforms  with 
the  Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620,  et  seq.),  36  CFR  223.190,  36  CFR 
223.191(e)  and  these  procedures.  If  the 
recommendation  conforms  to  the 
aforementioned  Act,  regulations,  and 
procedures,  the  Judge  may  enter  such 
decision  without  further  procedure, 
unless  an  error  is  apparent  on  the  face 
of  the  document.  If  the  Judge  enters  the 
decision,  such  decision  shall  have  tlie 
same  force  and  effect  as  a  decision 
issued  after  full  hearing  and  shall 
become  final  upon  issuance  to  become 
effective  in  accordance  with  the  terms  of 
the  decision. 

§  1 .421    Prehearing  conferences  and 
procedures. 

(a)  Purpose  and  Scope.  (1)  Upon 
motion  of  a  party  of  record  or  upon  the 
Judge's  own  motion,  the  Judge  may 
direct  the  parties  or  their  counsel  to 
attend  a  conference  at  any  reasonable 
time,  prior  to  or  during  the  course  of  the 
hearing,  when  the  fudge  finds  that  the 
proceeding  would  be  expedited  by  a 
prehearing  conference.  Reasonable 
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notice  of  the  time  and  place  of  the 
conference  shall  be  given.  The  Judge 
may  order  each  of  the  parties  to  furnish 
at  or  subsequent  to  the  conference  any 
or  all  of  the  following: 

(i)  An  outline  of  a  party's  position; 

(ii)  The  facts  upon  which  the  party  will 
rely; 

(iii)  The  legal  theories  upon  which  the 
party  will  rely; 

(iv)  Copies  of  or  a  list  of  documents  which 
the  party  anticipates  introducing  at  the 
hearing;  and 

(v)  A  list  of  anticipated  witnesses  who  will 
testify  on  behalf  of  the  party.  At  the 
discretion  of  the  party  ftimishing  such  list  of 
witnesses,  the  names  of  the  witnesses  need 
not  be  furnished  if  they  are  otherwise 
identified  in  some  meaningful  way  such  as 
a  short  statement  of  the  tj-pe  of  evidence  they 
will  offer. 

(2)  The  Judge  shall  not  order  any  of  the 
foregoing  procedures  that  a  party  can  show 
is  inappropriate  or  unwarranted  under  the 
circumstances  of  the  particular 
determination. 

(3)  At  the  conference,  the  following  matters 
shall  l>e  considered: 

(i)  The  simplification  of  issues; 

(ii)  The  possibility  of  obtaining  stipulations 
of  facts  and  of  the  authenticity,  accuracy,  and 
admissibility  of  documents,  which  will  avoid 
unnecessary  proof; 

(iii)  The  limitation  of  the  number  of  expert 
or  other  witnesses; 

(iv)  Negotiation,  compromise,  or  settlement 
of  issues; 

(v)  The  exchange  of  copies  of  proposed 
exhibits; 

(vi)  The  identification  of  documents  or 
matters  of  which  official  notice  may  be 
requested; 

(vii)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions  decided 
at  the  conference;  and 

(viii)  Such  other  matters  as  may  expedite 
and  aid  in  the  disposition  of  the  proceeding. 

(b)  Reporting.  A  prehearing  conference  will 
not  be  stenographically  reported  unless  so 
directed  by  the  Judge. 

(c)  Action  in  lieu  of  personal  attendance  at 
a  conference.  In  the  event  the  Judge 
concludes  that  personal  attendance  by  the 
Judge  and  the  parties  or  counsel  at  a 
prehearing  conference  is  unwarranted  or 
impracticable,  but  determines  that  a 
conference  would  expedite  the  proceeding, 
the  Judge  may  conduct  such  conference  by 
telephone  or  correspondence. 

(d)  Order  Actions  taken  as  a  result  of  a 
conference  shall  be  reduced  to  an  appropriate 
written  order,  unless  the  Judge  concludes 
that  a  stenographic  report  shall  suffice,  or  if 
the  Judge  elects  to  make  a  statement  on  the 
record  at  the  hearing  summarizing  the 
actions  taken. 

f  1.422    Conduct  of  ttte  Hearing. 

(a)  Time  and  place.  The  hearing  shall 
be  held  at  the  time  and  place  fixed  in 
the  notice  of  hearing.  If  any  change  in 
the  time  or  place  of  the  hearing  is  made, 
the  Judge  shall  file  with  the  Hearing 
Clerk  a  notice  of  such  change,  which 
notice  shall  be  served  upon  the  parties, 


unless  it  is  made  during  the  course  of 
an  oral  script,  or  actual  notice  is  given 
to  the  parties. 

(b)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  proceeding.  Any  party 
who  desires  to  be  heard  in  person  shall, 
before  proceeding  to  testify,  state  his 
name,  address,  and  occupation.  If  any 
such  person  is  appearing  through 
counsel,  such  person  or  such  counsel 
shall,  before  proceeding  to  testify  or 
otherwise  to  participate  in  the  hearing, 
state  for  the  record  the  authority  to  act 
as  such  counsel  or  representative,  and 
the  names,  addresses,  and  occupations 
of  such  person  and  such  counsel.  Any 
such  person  or  such  counsel  shall  give 
such  other  information  respecting  his 
appearance  as  the  Judge  may  request. 
Any  person  who  appears  as  counsel 
must  conform  to  the  standards  of  ethical 
conduct  required  of  practitioners  before 
the  courts  of  the  United  States. 

(c)  Failure  to  appear.  A  party  of 
record  who,  after  being  duly  notified, 
fails  to  appear  at  the  hearing  without 
good  cause,  shall  be  deemed  to  have 
waived  the  right  to  an  oral  hearing  in 
the  proceeding.  Failure  to  appear  at  a 
hearing  shall  not  be  deemed  to  be  a 
waiver  of  the  right  to  be  served  with  a 
copy  of  the  Judge's  decision. 

(d)  Order  of  proceeding.  The  Judge 
shall  determine  the  order  in  which  the 
parties  shall  proceed. 

(e)  Evidence— {!)  In  general,  (i)  The 
testimony  of  witnesses  at  a  hearing  shall 
be  on  oadi  or  affirmation  and  shall  be 
subject  to  cross-examination.  Cross- 
examination  shall  be  permitted  to  the 
extent  required  for  a  ftill  and  true 
disclosure  of  the  facts.  The  Judge  may 
require  that  testimony  on  one  issue 
raised  by  nimierous  parties  be  heard  at   ♦ 
one  time. 

(ii)  Upon  a  finding  of  good  cause,  the 
Judge  may  order  that  any  witness  be 
examined  separately  and  apart  from  all 
other  witnesses  except  those  who  may 
be  parties  to  the  proceeding. 

(iii)  After  a  witness  has  testified  on 
direct  examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  part  thereof,  of  such 
witness  in  the  possession  of  the  party 
who  called  the  witness,  which  relates  to 
the  subject  matter  as  to  which  the 
witness  has  testified.  Such  production 
shall  be  made  according  to  the 
procedures  and  subject  to  the 
definitions  and  limitations  prescribed  in 
the  Jencks  Act  (18  U.S.C.  3500). 

(iv)  Evidence  which  is  immaterial,  or 
unduly  repetitious,  or  which  is  not  of 
the  sort  upon  which  responsible  persons 
are  accustomed  to  rely,  shall  be 
excluded  insofar  as  practicable. 


(2)  Objections,  (i)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  lo 
any  other  ruling  of  the  Judge,  the  party 
shall  state  briefiy  the  grounds  of  such 
objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  Judge. 

(ii)  Only  objections  made  before  the 
Judge  may  subsequently  be  relied  upon 
in  the  proceeding. 

(3)  Depositions.  The  deposition  of  any 
witness  shall  be  admitted  in  the  manner 
provided  in  and  subject  to  the 
provisions  of  §  1.228  of  these 
procedures. 

(4)  Exhibits.  Unless  the  Judge  finds 
that  the  furnishing  of  copies  is 
impracticable,  two  copies  of  each 
exhibit  shall  be  filed  with  the  Judge. 
The  party  submitting  the  exhibit  shall 
serve  on  every  other  party  of  record  a 
copy  of  the  exhibit,  pursuant  to 

§  1.427(c)  of  these  procedures.  A  true 
copy  of  an  exhibit  may  be  substituted 
for  the  original. 

(5)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  shall  be  evidenced 
by  an  official  publication  thereof  or  a 
copy  certified  by  a  person  having  legal 
authority  to  make  such  certification. 

(6)  Official  notice.  Official  notice  shall 
be  taken  of  such  matters  as  are  judicially 
noted  by  the  courts  of  the  United  States 
and  of  any  other  matter  of  technical, 
scientific,  or  commercial  fact  of 
established  character:  Provided.  That 
the  parties  shall  be  given  adequate 
notice  of  matters  so  noticed,  and  shall 
be  given  adequate  opportunity  to  show 
that  such  facts  are  erroneously  noticed. 

(7)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  Judge,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  an  exhibit,  it 
shall  be  marked  for  identification  and 
inserted  in  the  hearing  record. 

(f)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim. 
Transcripts  thereof  shall  be  made 
available  to  any  person,  at  actual  cost  of 
duplication  (5  U.S.C.  App.  2,  section 
11). 


§1.423    Post-liaaring  procedure. 

(a)  Corrections  to  transcript.  (1) 
Within  the  period  of  time  fixed  by  the 
Judge,  any  party  may  file  a  motion 
proposing  corrections  to  the  transcript. 

(2)  Unless  a  party  files  such  motion  in 
the  manner  prescribed,  the  transcript 
shall  be  presumed,  except  for  obvious 
typographical  errors,  to  be  complete. 

(3)  As  soon  as  practicable  after  the 
close  of  the  hearing  and  after 
consideration  of  any  timely  objections 
filed  as  to  the  transcript,  the  Judge  shall 
issue  an  order  making  any  corrections  to 
the  transcript  which  the  Judge  finds  are 
warranted,  which  corrections  shall  be 
entered  onto  the  original  transcript  by 
the  Hearing  Clerk  (without  obscuring 
the  origianl  text). 

(b)  Proposed  findings  of  fact, 
conclusions,  order,  and  brief.  Prior  to 
the  close  of  the  hearing,  each  party  may 
submit  for  consideration  proposed 
findings  of  fact,  conclusions,  order,  and 
brief  in  support  thereof.  A  copy  of  each 
such  document  filed  by  a  party  shall  be 
served  upon  each  of  the  other  parties. 

(c)  Judge 's  decision.  (1)  The  Judge 
may.  upon  motion  of  any  party  or  in  his 
or  her  own  discretion,  issue  a  decision 
orally  at  the  close  of  the  hearing,  or 
within  10  calendar  days  after  the  close 
of  the  hearing,  or  within  10  calendar 
days  after  submission  of  the  record,  if 
no  hearing  is  requested. 

(2)  If  the  decision  is  annoimced 
orally .^  a  copy  thereof,  excerpted  from 
the  transcript  of  the  record,  shall  be 
furnished  to  the  parties  by  the  Hearing 
Clerk.  Irrespective  of  the  date  such  copy 
is  mailed,  the  issuance  date  of  the 
decision  shall  be  the  date  the  oral 
decision  was  announced. 

(3)  If  the  decision  is  in  writing,  it  shall 
be  filed  with  the  Hearing  Clerk  and 
served  upon  the  parties  as  provided  in 

§  1.427. 

(4)  The  Judge's  decision  shall  become 
effective  without  further  proceedings  21 
calendar  days  after  the  issuance  of  the 
decision,  if  aimounced  orally  at  the 
hearing,  or  if  the  decision  is  in  writing, 
21  calendar  dajrs  after  the  date  of  service 
thereof  upon  the  respondent,  imless 
there  is  an  appeal  to  the  Judicial  Officer 
by  a  party  to  the  proceeding  putsuant  to 
§  1.426;  Provided,  however,  that  no 
decision  shall  be  final  for  purposes  of 
judicial  review  except  a  final  decision  of 
the  Judicial  Officer  upon  appeal. 

(5)  The  Judicial  Officer  shall  issue  a 
decision  within  10  calendar  days  of  the 
receipt  of  the  response  to  the  appeal. 

§1.424    Motions  and  requests. 

(a)  General.  All  motions  and  requests 
shall  be  filed  with  the  Hearing  Clerk, 
and  served  upon  all  the  parties  except 


moti  )ns  and  requests  made  on  the 
reco  d  during  the  oral  hearing. 

(b  Motions  entertained.  No 
disp  >sitive  motions,  including  motions 
to  di  imiss  on  the  pleadings  and  motions 
for  s  immary  judgment,  shall  be 
entei  tained  unless  specifically 
meni  ioned  herein  or  allowed  in  the 
disa  etion  of  the  Judge. 

(c)  Contents.  All  written  motions  and 
requ  »sts  shall  state  the  particular  order, 
rulin  >,  or  action  desired  and  the 
grou  ids  therefore. 

(d  Response  to  motions  and  requests. 
Witt  in  5  days  after  service  of  any 
vmtl  m  motion  or  request,  or  within 
such  shorter  or  longer  period  as  may  be 
fixec  by  the  Judge,  an  opposing  party 
may  Ue  a  response  to  the  motion  or 
requ  sL  The  other  party  shall  have  no 
right  to  reply  to  the  response. 

§1.415    Judges. 

(a)  Assignment.  No  Judge  shall  be 
assi{  ned  to  serve  in  any  proceeding 
who 

(1  Has  any  pecuniary  interest  in  any 
matt  it  or  business  involved  in  the 
proc  ieding: 

(2  Is  related  within  the  third  degree 
by  b  ood  or  marriage  to  any  party  to  the 
pnxxeding;  or 

(3]  Has  any  conflict  of  interest  which 
migqt  impair  the  Judge's  objectivity  in 
the  aroceeding. 

(b,  Disqualification  of  Judge.  (1)  Any 
part   to  the  proceeding  may,  by  motion 
mad  I  to  the  Judge,  request  that  the 
Judg  i  withdraw  from  the  proceeding 
beca  ise  of  an  alleged  disqualifying 
reasi  a.  Such  motion  shall  set  forth  with 
parti  :ularity  the  grounds  of  alleged 
disq  lalification.  The  Judge  may  then 
eith«  r  rule  upon  or  certify  the  motion  to 
the  i  ecretary,  but  not  botfi. 

(2  A  Judge  shall  withdraw  from  any 
proc  ceding  for  any  reason  deemed  by 
the  J  idge  to  be  disquahfying. 

(c)  Powers.  Subject  to  review  as 
prov  ded  elsewhere  in  this  part,  the 
Judg  5,  in  any  assigned  proceeding  shall 
have  power  to: 

(1  Rule  upon  motions  and  requests; 

(2  Set  the  time  and  place  of  a  pre- 
hear ng  conference  and  the  hearing, 
adjo  im  the  hearing  from  time  to  time, 
and  :hange  the  time  and  place  of 
hear  ng; 

Administer  oaths  and  affirmations; 
Request  the  presence  of  and 
exariine  witnesses  and  receive  relevant 
evid  mce  at  the  hearing; 

(5  Take  or  order  the  taking  of 
dep<  sitions  as  authorized  under  these 
rule  : 

(6  Admit  or  exclude  evidence; 

(7  Hear  oral  argument  on  fects  or  law, 

(8  Do  ail  acts  and  take  all  measures 
nece  »sary  for  the  maintenance  of  order. 


(3 
(4 


including  the  exclusion  of 
contumacious  counsel  or  other  persons; 

(9)  Request  additional  information 
from  any  party  to  aid  in  the  Judge's 
determination;  and 

(10)  Take  all  other  actions  authorized 
underHhese  procedures. 

(d)  Who  may  act  in  the  absence  of  the 
Judge.  In  case  of  the  absence  of  the 
Judge  or  the  Judge's  inability  to  act.  the 
powers  and  duties  to  be  performed  by 
the  Judge  under  these  rules  of  practice 
in  connection  with  any  assigned 
proceeding  may,  without  abatement  of 
the  proceeding  unless  otherwise 
directed  by  the  Chief  Judge,  be  assigned 
to  any  other  Judge. 

§1.426    Appeal  to  Judicial  Officer. 

(a)  Filing  of  petition.  Within  10 
calendar  days  after  receiving  service  of 
the  Judge's  decision,  a  party  who 
disagrees  with  the  decision,  or  any  part 
thereof,  or  any  ruling  by  the  Judge  or 
any  alleged  deprivation  of  rights,  may 
appeal  such  decision  to  the  Judicial 
Officer  by  filing  an  appeal  petition  with 
the  Hearing  Cleric  As  provided  in 

§  1.422(eK2).  objections  regarding 
evidence  or  a  limitation  regarding 
examination  or  cross-examination  or 
other  rulings  made  before  the  Judge  may 
be  relied  upon  in  an  appeal.  Each  issue 
set  forth  in  the  petition,  and  the 
arguments  thereon,  shall  be  separately 
numbered;  shall  be  plainly  and 
concisely  stated;  and  shall  contain 
detailed  citations  of  the  record,  statutes, 
regulations  or  authorities  being  relied 
upon  in  support  thereof.  A  brief  may  be 
filed  in  support  of  the  appeal 
simultaneously  with  the  petition.  A 
party  filing  a  petition  of  appeal  to  the 
Judicial  Officer,  and  any  brief  in  support 
thereof,  shall  serve  the  other  parties  to 
the  proceeding  with  a  copy  of  the 
petition  and  supporting  brief.  The 
copies  of  the  petition  and  supporting 
brief  shall  be  served  on  the  parties  to  the 
proceeding  with  a  copy  of  the  petition 
and  supporting  brief.  "The  copies  of  the 
petition  and  supporting  brief  shall  be 
served  on  the  parties  to  the  proceeding 
on  the  same  day  as  the  petition  and 
supporting  brief  are  filed  with  the 
Judicial  Officer. 

(b)  Response  to  appeal  petition. 
Within  10  calendar  days  after  the 
service  of  a  copy  of  an  appeal  petition 
and  any  brief  in  support  thereof,  filed  by 
a  party  to  the  proceeding,  any  other 
party  may  file  vdth  the  Hearing  Clerk  a 
response  in  support  of  or  in  opposition 
to  Uie  appeal  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
appeal  petition,  may  be  raised.  A  party 
filing  a  response  to  a  petition  of  appeal 
to  the  Judicial  Officer  shall  serve  the 
other  parties  to  the  proceeding  with  a 
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copy  of  the  response.  The  copies  of  the 
response  shall  be  served  on  the  parties 
to  the  proceeding  on  the  same  day  as  the 
response  is  filed  with  the  Judicial 
Officer. 

(c)  Transmittal  of  record.  Whenever 
an  appeal  of  a  Judge's  decision  is  filed 
and  a  response  thereto  has  been  filed  or 
time  for  filing  a  response  has  expired, 
the  Hearing  Clerk  shall  transmit  to  the 
Judicial  Officer  the  record  of  the 
proceeding.  Such  record  shall  include: 
The  pleadings;  motions  and  requests 
filed  and  rulings  thereon;  the  transcript 
of  the  testimony  taken  at  the  hearing, 
together  with  the  exhibits  filed  in 
connection  therewith;  any  documents  or 
papers  filed  in  connection  with  a 
prehearing  conference;  such  proposed 
findings  of  fact,  conclusions,  and  orders, 
and  briefs  in  support  thereof,  as  may 
have  been  filed  in  connection  with  the 
proceeding;  the  Judge's  decision;  such 
exceptions,  statements  of  objections  and 
briefs  in  support  thereof  as  may  have 
been  filed  in  the  proceeding;  and  the 
appeal  i>etition,  and  such  briefs  in 
support  thereof  and  responses  thereto  as 
may  have  been  filed  in  the  proceeding. 

(d)  Decision  of  the  Judicial  Officer  on 
appeal.  The  Judicial  Officer,  upon  the 
basis  of  and  after  due  consideration  of 
the  record  and  any  matter  of  which 
official  notice  is  taken,  shall  rule  on  the 
appeal  within  4  months  after  the 
institution  of  the  proceeding,  pursuant 
to  le  U.S.C.  620b(c)(3).  If  the  Judicial 
Officer  decides  that  no  change  or 
modification  of  the  Judge's  decision  is 
warranted,  the  Judicial  Officer  may 
adopt  the  Judge's  decision  as  the  final 
order  in  the  proceeding,  preserving  any 
right  of  the  party  bringing  the  appeal  to 
seek  judicial  review  of  such  decision  in 
the  proper  forum.  A  final  order  issued 
by  the  Judicial  Officer  shall  be  filed 
with  the  Hearing  Clerk.  Such  order  may 
be  regarded  by  a  party  as  final  for 
purposes  of  judicial  review. 

§  1.427    Filing;  Identification  of  parties  of 
record;  service;  and  computation  of  time. 

(a)  Filing;  number  of  copies.  Except  as 
otherwise  provided  in  this  section,  all 
documents  or  papers  required  or 
authorized  by  the  rules  in  this  part  to  be 
filed  with  the  Hearing  Clerk  shall  be 
filed  in  duplicate.  Any  document  or 
paper  required  or  authorized  under  the 
rules  in  this  part  to  be  filed  with  the 
Hearing  Clerk  shall,  during  the  course  of 
an  oral  hearing,  be  filed  with  the  Judge. 

(b)  parties  of  record  shall  receive  a  list 
from  the  Hearing  Clerk  of  the  names  and 
addres.ses  of  all  parties  of  record 
immediately  after  the  close  of  the 
comment  period. 

(c)  Service:  proof  of  service.  (1)  Each 
party  of  record  is  responsible  for  serving 


on  every  other  party  and  to  the  Judge  all 
papers  and  documents  submitted  after 
the  comment  period.  Service  shall  be 
made  either: 

(i)  by  delivering  a  copy  of  the 
document  or  paper  to  the  individual  to 
be  served  or  to  a  member  of  the 
partnership  to  be  served,  or  to  the 
president,  secretary,  or  other  executive 
officer  or  a  director  of  the  corporation  or 
association  to  be  served,  or  to  the 
attorney  of  record  representing  such 
individual,  partnership.,  corporation, 
organization,  or  association;  or 

(ii)  by  leaving  a  copy  of  the  document 
or  paper  at  the  principal  office  or  place 
of  business  or  residence  of  such 
individual,  partnership,  corporation, 
organization,  or  association,  or  of  the 
attorney  or  agent  of  record  and  mailing 
by  regular  mail  another  copy  to  such 
person  at  such  address;  or 

(iii)  by  registering  or  certifying  and 
mailing  a  copy  of  the  document  or 
paper,  addressed  to  such  individual, 
partnership,  corporation,  organization, 
or  association,  or  to  the  attorney  or 
agent  of  record,  at  the  last  known 
residence  or  principal  office  or  place  of 
business  of  such  person:  Provided.  That 
if  the  registered  or  certified  document  or 
paper  is  returned  undelivered  because 
the  addressee  refused  or  failed  to  accept 
delivery,  the  document  or  paper  shall  be 
served  by  remaifing  it  by  regular  mail; 
or 

(iv)  by  mailing  the  document  or  paper 
by  regular  mail. 

(2)  Proof  of  service  hereunder  shall  be 
made  by  the  certificate  of  the  person 
who  actually  made  the  service: 
Provided,  that  if  the  service  is  made  by 
mail,  as  outlined  in  paragraph  (b)(3)  of 
this  section,  proof  of  service  shall  be 
made  by  the  return  post-office  receipt, 
in  the  case  of  registered  or  certified 
mail,  and  if  that  service  is  made  by 
regular  mail,  as  outlined  ifl^aragraphs 
(b)(3)  and  (b)(4)  of  this  section,  proof  of 
service  shall  be  made  by  the  certificate 
of  the  person  who  mailed  the  matter  by 
regular  mail.  The  certificate  and  post- 
office  receipt  contemplated  herein  shall 
be  filed  with  the  Hearing  Clerk,  and 
made  a  part  of  the  record  of  the 
proceeding.  The  Judge  and  the  Hearing 
Clerk  shall  follow  the  procedures 
outlined  in  (c)  for  service  of  papers  or 
documents  signed  by  the  Judge  and/or 
the  Hearing  Clerk. 

(d)  Effective  date  of  filing.  Any 
document  or  paper  required  or 
authorized  under  the  rules  in  this  part 
to  be  filed  shall  be  deemed  to  be  filed 
at  the  time  when  it  reaches  the  Hearing 
Clerk;  or,  if  authorized  to  be  filed  with 
another  officer  or  employee  of  the 
Department  it  shall  be  deemed  to  be 


filed  at  the  time  when  it  reaches  such 
officer  or  employee. 

(e)  Computations  of  time.  Saturdays. 
Sundays  and  Federal  holidays  shall  be 
included  in  computing  the  time  allowed 
for  the  filing  of  any  document  or  paper 
except  as  provided  in  these  rules; 
Provided,  that,  when  such  time  expires 
on  a  Saturday.  Sunday,  or  Federal 
holiday,  such  period  shall  be  extended 
to  include  the  next  following  business 
day. 

§1.428    Depositions. 

(a)  Motion  for  taking  deposition.  Upon 
the  motion  of  a  party  to  the  procieeding, 
the  Judge  may,  at  any  time  after  the 
filing  of  the  submission,  order  the  taking 
of  testimony  by  deposition.  The  Motion 
shall  be  in  writing,  shall  be  filed  with 
the  Hearing  Clerk,  and  shall  set  forth: 

(1)  The  name  and  address  of  the 
proposed  deponent; 

(2)  The  name  and  address  of  the 
person  (referred  to  hereafter  in  this 
section  as  the  "officer")  qualified  under 
the  regulations  in  this  part  to  take 
depositions,  before  whom  the  proposed 
examination  is  to  be  made; 

(3)  The  proposed  time  and  place  of 
the  examination;  and 

(4)  The  reasons  why  such  deposition 
should  be  taken,  which  shall  be  solely 
for  the  purpose  of  eliciting  testimony 
which  otherwise  might  not  be  available 
at  the  time  of  the  hearing,  for  uses  as 
provided  in  paragraph  (g)  of  this 
section. 

(b)  Judge's  order  for  taking  deposition. 
(1)  If  the  Judge  finds  that  testimony  may 
not  be  otherwise  available  at  the 
hearing,  the  taking  of  the  deposition 
may  be  ordered.  The  order  shall  be 
served  upon  the  parties,  and  shall  state: 

(i)  The  time  and  place  of  the 
examination; 

(ii)  The  name  of  the  officer  before 
whom  the  examination  is  to  be  made; 
and 

(iii)  The  name  of  the  deponent. 

(2)  The  officer  and  the  time  and  place 
need  not  be  the  same  as  those  suggested 
in  the  motion. 

(c)  Qualifications  of  officer.  The 
deposition  shall  be  made  before  the 
Judge  or  before  an  officer  authorized  by 
the  law  of  the  United  Slates  or  by  the 
law  of  the  place  of  the  examination  to 
administer  oaths,  or  before  an  officer 
authorized  by  the  Secretary  to 
administer  oaths. 

(d)  Procedure  on  examinations.  (1) 
The  deponent  shall  be  subject  to  cross- 
examination.  Objections  to  questions  or 
documents  shall  be  in  short  form, 
stating  the  grounds  of  objections  relied 
upon.  The  questions  propounded, 
together  with  all  objections  made  (but 
not  including  argument  or  debate),  shall 
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be  recorded  verbatim.  In  lieu  of  oral 
examination,  parties  may  transmit 
written  questions  to  the  officer  prior  to 
the  examination  and  the  officer  shall    , 
propoimd  such  questions  to  the 
deponent. 

(2)  The  appUcant  shall  arrange  for  the 
examination  of  the  witness  either  by 
oral  examination,  or  by  written 
questions  upon  agreement  of  the  parties 
or  as  directed  by  the  Judge.  If  the 
examination  is  conducted  by  means  of 
written  questions,  copies  of  the 
questions  shall  be  saved  upon  the  other 
party  to  the  proceeding  and  filed  tvith 
the  ofBcer  and  the  other  party  may  serve 
cross  questions  and  file  them  with  the 
officer  at  any  time  prior  to  the  time  of 
the  examination. 

(e)  Certification  by  officer.  The  officer 
shall  certify  on  the  deposition  that  the 
deponent  was  duly  sworn  and  that  the 
deposition  is  a  true  record  of  the 
deponoit's  testimony.  The  officer  shall 
then  securely  seal  the  deposition, 
together  with  one  copy  thereof  (unless 
there  are  more  than  two  parties  in  the 
proceeding,  in  which  case  there  should 
be  another  copy  for  each  additional 
party),  in  an  envelope  and  mail  the 
same  by  registered  or  certified  mail  to 
the  Hearing  Clerk. 

(f)  Corrections  to  the  transcript  (1)  At 
any  time  prior  to  the  hearing  any  party 
may  file  a  motion  imposing  corrections 
to  the  transcript  of  the  deposition. 

(2)  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presumed,  except  for  obvioiis 
typographical  errors,  to  be  a  true, 
correct,  and  complete  transcript  of  the 
testimony  given  in  the  deposition 
proceeding  and  to  contain  an  accurate 
description  or  reference  to  all  exhibits 
in  connection  therewith,  and  shall  be 
deemed  to  be  certified  correct  %vithout 
further  procedtue. 

(3)  At  any  time  prior  to  use  of  the 
deposition  in  accordance  with 
paragraph  (gj  of  this  section  and  after 
consideration  of  any  ob|ections  filed 
thereto,  the  Judge  may  issue  an  order 
making  any  corrections  in  the  transcript 
which  the  Judge  finds  are  warranted, 
which  corrections  shall  be  entered  onto 
the  original  transcript  by  the  Hearing 
Qerk  (without  obscuring  the  original 
text). 

(g)  Use  of  deposition.  A  deposition 
ordered  and  taken  in  accordance  with 
the  provisions  of  this  section  may  be 
used  in  a  proceeding  under  these  rules 
if  the  Judge  finds  that  the  evidence  is 
otherwise  admissible  and  that  the 
witness  is  dead;  that  the  witness  is 
unable  to  attend  or  testify  because  of 
age,  sickness,  infirmity,  or 
imprisonment:  or  that  such  exceptional 
circumstances  exist  as  to  make  it 
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des:  rable,  in  the  interests  of  justice,  to 
alio  IV  the  deposition  to  be  used.  If  the 
pari  r  upon  whose  motion  the 
dep  )sition  was  taken  refuses  to  offer  it 
in  e  ridence,  any  other  party  may  offer 
the  leposition  or  any  thereof  in 
evi(  ence.  If  only  part  of  a  deposition  is 
offe  ed  in  evidence  by  a  party,  an 
advi  irse  party  may  require  the 
intr^uction  of  any  other  part  whidi 
in  fairness  to  be  considered  with 
bart  introduced  and  any  party  may 
intr  »duce  any  other  parts. 

§  1 .4  29    Ex  parte  communications. 

(a  At  no  stage  of  the  proceeding 
bet\  een  its  institution  and  issuance  of 
the  inal  decision  shall  an  employee  of 
the  }epartment  who  is  or  may 
reas  }nably  be  expected  to  be  involved 
tn  t]  le  decisional  process  of  the 
pro<  eeding  discuss  ex  parte  the  merits 
of  tl  e  proceeding  with  any  person 
hav  ng  an  interest  in  the  proceeding,  or 
witl  any  representative  of  such  person: 
Proi  ided,  TTiat,  procedural  matters  and 
stati  IS  reports  shall  not  be  included 
witlin  this  limitation;  and  Provided 
furt  wr.  That  an  employee  of  the 
Dep  utment  who  is  or  may  be  involved 
in  t  le  decisional  process  of  the 
pnx  eeding  may  discuss  the  merits  of 
the  >roceeding  if  all  parties  of  record 
hav  I  been  given  notice  and  an 
oppprtunity  to  participate.  A 
memorandum  of  any  such  discussion 
sha!  I  be  included  in  the  record. 

(l  I  No  interested  person  shall  make  or 
kno  singly  cause  to  be  made  to  the 
Jud]  e  an  ex  parte  communication 
rele  rant  to  the  merits  of  the  proceeding. 

(c  If  the  Judge  reviews  an  ex  parte 
con  munication  in  violation  of  this 
sect  on.  the  one  who  receives  the 
con  mimication  shall  place  in  the  public 
rea  rd  of  the  proceeding: 

(1 )  All  such  written  commimication; 

(2j)  Memoranda  stating  the  substance 
of  a  1  such  oral  commtmications;  and 

(;  I  All  written  responses,  and 
roei  loranda  stating  die  substance  of  all 
oral  responses  thereto. 

(< )  Upon  receipt  of  a  communication 
kno  vingly  made  or  knowingly  caused  to 
be  r  lade  by  a  party  in  violation  of  this 
sect  on,  the  Judge  may,  to  the  extent 
con  listent  with  the  interests  of  justice 
and  the  poUcy  of  the  underlying  statute, 
reqi  ire  the  party  to  show  cause  why  his 
clai  n  or  interest  in  the  proceeding 
shoiild  not  be  dismissed,  denied, 
disitgarded,  or  otherwise  adversely 
affefrted  on  account  of  such  violation. 
To  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
unc  »rlying  statute,  a  violation  of  this 
seel  on  shall  be  suCGdent  groimds  for  a 
dec  sion  adverse  to  the  party  who 
kno  tvingly  commits  a  violation  of  this 


section  or  who  knowingly  causes  such 
a  violation  to  occur.' 

(0  For  piuposes  of  this  section  "ex 
parte  communication"  means  an  oral  or 
written  communication  not  on  the 
public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
requests  for  status  reports  on  any  matter 
or  the  proceeding. 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  S  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  D— Delegatfon  of  AutiK>rity  to 
Other  General  Officers  arMi  Agency 
nOdwS 

§245   [Amended] 

4.  Amended  §  2.35  by  removing  in 
paragraph  (a)  the  words  "in  soiucing 
area  adjudications  under  the  Forest 
Resources  Conserv^on  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620,  et 
seq.):",  and  adding,  in  their  place,  the 
words  "in  adjudicaticxi  proceedings 
subject  to  the  'Rules  of  Practice 
Governing  the  Adjudication  of  Sourcing 
Area  Applications  and  Formal  Review 
of  Sourcing  Areas  Pursuant  to  the  Forest 
Resoiux»8  Conservation  and  Shortage 
Rehef  Act  of  1990  (16  U.S.C.  620,  et 
seq.)'  set  forth  in  7  CFR  part  1.  subpart 
M;". 

Title  36 

PART  22»-SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

5.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  90  SUt  2958. 16  U.S.C.  472a;  98 
Stat.  2213, 16  U.S.C  618, 104  Stat  714-726, 
16  U.S.C.  620-620h,  unless  otherwise  noted. 

Sut>part  F— Interim  Rules  to  Implement 
the  Forest  Resources  Conservation 
and  Shortage  Relief  Act  1990 

6.  Amend  S  223.190  as  follows: 

a.  Remove  paragraph  (h)  introductory 
text,  and  (h)(1)  through  (3); 

b.  Redesignate  paragraph  (h)(4)  as 
paragraph  (h)  and  redesignate 
paragraphs  (h)(5)  (i)  through  (iv)  as  ' 
paragraphs  (i)  (1 )  throu^  (4) ; 

c  In  newly  redesignated  paragraph 
(i)(l),  remove  the  words  "approving 
official",  and  add.  in  their  place,  the 
words,  "the  Administrative  Law  Judge, 
or,  on  appeal,  the  Judicial  Officer";  and 

d.  Revise  paragraph  (g)  and  newly 
designated  paragraph  (h)  to  read  as 
follows: 
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§  223.1 90    Sourcing  area  procedures. 

•  •        •        •        * 

(g)  The  sourcing  area  appUcation 
review  process  will  be  conducted 
pursuant  to  the  Rules  of  Practice 
Governing  the  Adjudication  of  Sourcing 
Area  Applications  and  Formal  Review 
of  Sourcing  Areas  Pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Rehef  Act  of  1990  (16  U.S.C.  620,  et. 
seq.).  found  at  7  CFR  part  1,  subpart  M. 

(h)  A  final  decision  on  a  sourcing  area 
application  or  a  formal  soiucing  area 
review  will  be  issued  within  four  (4) 
months  of  the  receipt  of  the  application 
or  initiation  of  the  review. 

•  •        •        •        • 

7.  Amend  §  223.191  by  removing  the 
words  "deciding  official's"  in  the 
second  sentence  of  paragraph  (e)(1)  and 
.  adding,  in  their  place,  the  words,  "the 
Administrative  Law  Judge,  or,  on 
appeal,  the  Judicial  Officer",  and  by 
revising  the  last  sentence  in  paragraph 
(e)(1)  to  read  as  follows: 

f  223.191    Sourcing  area  disapproval  and 
review  procedures. 

•  •        •        •        • 

(e)  •  •  • 

(1)  *  •  •  The  deciding  official  shall 
on  the  record  and  after  opportunity  for 
a  hearing,  approve  or  disapprove  the 
sourcing  area  being  reviewed  pursuant 
to  the  Rules  of  Practice  Governing  the 
Adjudication  of  Sourcing  Area 
Apphcations  and  Formal  Review  of 
Sourcing  Areas  Pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620  et 
seq.),  found  at  7  CFR  part  1,  subpart  M. 

Dated:  February  11, 1994. 
Mike  Espy, 
Secretory. 
(FR  Doc.  94-3884  Filed  2-23-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  Nos.  R-0800  and  R- 
0809] 

Loans  to  Executhre  Officers,  Directors, 
and  Principal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Companies 
and  Affiliates 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  revising 
Regulation  O  to  permit  the  aggregate 
limit  on  lending  to  insiders  by  eligible, 
adequately  capitalized  small  banks  to  be 


increased  from  100  percent  of 
unimpaired  capital  and  siuplus  to  200. 
The  Board  also  is  revising  Regulation  O 
to  permit  banks  to  follow  alternative 
recordkeeping  procedures  on  loans  to 
insiders  of  affiliates,  to  narrow  the 
definition  of  "extension  of  credit,"  and 
to  adopt  certain  exceptions  to  the 
general  restrictions  on  lending  to 
insiders  and  the  sp>ecial  restrictions  on 
lending  to  executive  officers.  Other 
minor  revisions  clarifying  certain 
exemptions  and  conforming  certain 
provisions  to  the  enabling  statutes  are 
included  as  well. 

EFFECTIVE  DATE:  Effective  February  18, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer,  Senior  Attorney  (202/ 
452-3236),  Gordon  Miller,  Attorney 
(202/452-2534).  or  Stephen  Van  Meter. 
Attorney  (202/452-3554),  Legal 
Division;  Stephen  M.  Lovette,  Manager 
of  Pohcy  Implementation  (202/452- 
3469),  or  Mark  Benton.  Senior  Financial 
Analyst  (202/452-5205).  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  SUeets,  NW.. 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATKM: 

I.  Backgroond 

The  Board  is  making  permanent,  with 
certain  additional  quahfications,  its 
interim  rule  permitting  small, 
adequately  capitafized  banks  to  extend 
credit  to  insiders  up  to  200  percent  of 
unimpaired  capital  and  surplus,  in 
circumstances  where  such  lending  is 
necessary  to  serve  local  credit  needs  or 
to  attract  directors.  The  Board  also  is 
adopting  amendments  to  Regulation  O 
(12  CFR  part  215)  designed  to  increase 
the  ability  of  banks  to  make  extensions 
of  credit  that  pose  minimal  risk  of  loss, 
to  eliminate  recordkeeping  requirements 
that  impose  a  paperwork  burden  but  do 
not  significantly  aid  compliance  with 
the  regulation,  and  to  remove  certain 
transactions  fit>m  the  regulation's 
coverage  consistent  with  bank  safety 
and  soundness.  The  above  amendments 
are  expected  to  increase  the  availability 
of  credit,  particularly  in  communities 
served  by  small  banks,  and  to  reduce  the 
cost  of  compliance  with  the  regulation. 

In  view  of  the  extensive  changes  made 
to  Regulation  O  as  a  result  of  this 
rulemaking,  the  Board  is  restating 
subpart  A  of  Regulation  O  as  amended, 
rather  than  separately  describing  each 
amendment. 


The  Board  is  making  the  rule  effective 
immediately  in  order  to  prevent  a  lapse 
in  the  200  percent  lending  limit 
available  to  eligible  banks  under  the 
interim  rule  fw  loans  to  insiders,  and  to 
make  all  other  provisions  effective  at  the 
same  time. 

n.  The  200  Percent  Aggregate  Lending 
Limit 

Section  22(h)  of  the  Federal  Reserve 
Act  (12  U.S.C.  375b)  restricts  the 
amounts  and  terms  of  extensions  of 
credit  from  a  bank  to  executive  officers.  ■ 
directors,  and  principal  shareholders  of 
the  bank  and  its  holding  company 
affiliates  and  to  any  related  interest  of 
those  persons  (insiders).  Section  306  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA)  I  amended  section  22(h)  to 
impose  an  aggregate  Umit  on  the  amount 
a  bank  may  lend  to  its  insiders  as  a 
class.  See  12  U.S.C.  375b(5).  hi  general, 
the  limit  is  equal  to  100  percent  of  the 
bank's  unimftaired  capital  and 
unimpaired  surplus.  The  Board  is 
authorized,  however,  to  make 
exceptions  to  the  general  limit  for  banks 
with  deposits  of  less  than  $100  milfion 
"if  the  Board  determines  that  the 
exceptions  are  important  to  avoid 
constricting  the  availabifity  of  credit  in 
small  communities  or  to  attract  directors 
of  such  banks."  12  U.S.C.  375b(5KC). 
The  higher  limit  may  not  exceed  200 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus.  Id. 

Effective  May  18, 1992,  the  Board 
amended  Regulation  O.  which 
implements  section  22(h),  to  incorporate 
the  aggregate  lending  limit  added  by 
FDIOA.  "The  general  limit  on  lending  to 
insiders  and  their  related  interests — 100 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus — was  adopted. 
The  Board  also  decided  as  an  interim 
measure  to  permit  banks  with  deposits 
under  $100  million  to  adopt  a  higher 
limit,  not  to  exceed  200  percent  of  the 
bank's  unimpaired  capital  and 
unimpaired  surplus,  for  a  period  of  one 
year  to  expire  May  18. 1993.  The 
interim  period  was  intended  to  allow 
the  Board  to  consult  with  the  other 
federal  banking  agencies  and  collect 
data  on  the  lending  practices  of  banks 
in  order  to  analyze  the  effect  of  the 
aggregate  lending  limit  on  the 
availability  of  credit  and  service  of 
directors.  See  57  FR  22417.  22420.  May 
28,  1992. 

The  Board  subsequently  extended  the 
interim  rule  for  six  months,  through 
November  18, 1993,  in  order  to  obtain 
public  comments  on  whether  the 


•  Pubic  Law  102-242.  Section  306. 105  Sut.  2236 
(1991). 
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interim  rule  should  be  made  permanent, 
modified,  or  permitted  to  expire.  See  58 
FR  28492,  May  14, 1993.  The  Board 
thereafter  extended  the  interim  rule  an 
additional  three  months,  through 
February  18, 1994,  in  order  to  review 
the  written  comments,  call  reports  of 
small  banks,  and  relevant  information 
from  other  governmental  agencies.  See 
58  FR  61803,  November  23, 1993. 

The  interim  rule  established 
requirements  that  a  small  bank  had  to 
meet  in  order  to  adopt  a  higher 
Aggregate  lending  limit.  Under  that  rule, 
the  board  of  directors  of  the  bank  had 
to  determine  by  resolution  that  a  higher 
aggregate  lending  limit  was  consistent 
with  prudent,  safe,  and  sound  banking 
practices  in  light  of  the  bank's 
experience  in  lending  to  its  insiders, 
and  that  a  higher  limit  was  necessary  to 
attract  or  retain  directors  or  to  prevent 
restricting  the  availability  of  credit  in 
small  communities.  The  resolution  had 
to  set  forth  the  facts  and  reasoning  that 
supported  this  determination,  including 
the  amount  of  the  bank's  aggregate 
lending  to  insiders,  expressed  as  a 
percentage  of  unimpaired  capital  and 
unimpaired  surplus,  as  of  the  date  of  the 
resolution.  The  bank  also  was  required 
to  submit  its  resolution  to  the 
appropriate  federal  banking  agency, 
with  a  copy  to  the  Board.  Finally,  the 
bank  had  to  meet  or  exceed  all 
applicable  capital  requirements.  See  12 
CFR  215.4(d)(2). 

In  response  to  the  notice  of  the 
extension  of  the  interim  rule,  the  Board 
received  147  written  comments,  with 
144  respondents  in  favor  of  making  the 
200  percent  limit  permanent.  Small 
banks  subject  to  the  rule  submitted  the 
large  majority  of  comments.  Other 
commenters  included  numerous  state 
and  national  banking  trade  associations, 
several  state  banking  superintendents 
and  Federal  Reserve  Banks,  individual 
bank  directors,  bank  holding  companies, 
and  law  firms. 

Adverse  comment  focused  on  the 
relatively  low  level  of  use  of  the  interim 
provision.  Two  of  the  three  adverse 
commenters  argued  that  a  higher 
aggregate  lending  limit  was  not 
important  to  credit  or  director 
availability  because  very  few  banks  had 
used  the  interim  rule.  One  state  banking 
commissioner  noted  that  of  the  88  small 
banks  it  supervised,  only  one  had 
aggregate  insider  loans  in  excess  of  60 
percent  of  unimpaired  capital  and 
unimpaired  surplus  as  of  March  31. 
1993. 

Call  report  data  reflected  a  similar  low 
level  of  aggregate  insider  lending.  As  of 
September  30, 1993,  of  a  total 
population  of  7,435  banks  with  deposits 
of  less  than  $100  million,  only  17 
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)orted  loans  to  insiders  in  an  amount 
Iter  than  100  percent  of  capital.  A 
il  of  131  banks  reported  insider  loans 
iter  than  60  percent  of  capital.  Only 
tanks  have  notiHed  the  Board 
;uant  to  the  interim  rule  that  they 
ha  'e  adopted  a  higher  aggregate  lending 
lin  it. 

n  support  of  the  proposed  rule,  sixty- 
iw )  commenters  stated  that  a  higher 
agj  regate  lending  limit  was  important  in 
on  er  that  small  banks  not  be  forced  to 
ch(  lose  between  refusing  credit  to 
qu  ilified  insiders  and  asking  insiders  to 
res  gn  as  directors.  Several  banks 
obi  erved  that  this  was  a  particular 
hai  dship  because  qualified  directors 
tyj  ically  are  active  businesspersons 
wh  Dse  businesses  have  substantial  yet 
he)  Ithy  credit  requirements. 

I  ifteen  commenters  observed  that  the 
agj  regate  lending  limit  was  a  particular 
hai  dship  in  small  commimities  and 
rur  )1  markets  because  in  those  settings 
sm  tU  banks  were  dependent  on  insiders 
as  1 1  loan  source,  insiders  had  fewer 

alt(  mative  credit  sources,  and  insiders 
ten  ied  to  be  closely  identified  with 
the  r  banks,  making  it  difficult  for  them 
to !  eek  credit  from  a  competitor. 

I I  order  to  demonstrate  that  the 

big  ler  limit  was  being  used  and  would 
ha\  e  important  benefits  if  made 
pel  manent,  the  Independent  Bankers 
As!  odation  of  America  (IBAA) 
pre  sented  in  its  comment  a  survey  of 
8,0  )7  small  banks.  Of  1,060  banks  that 
res  >onded  to  the  survey,  152  reported 
tha  the  general  aggregate  lending  limit 
ha<  prevented  them  from  making  a  loan 
to « n  insider;  95  respondents  reported 
tha  the  aggregate  lending  limit  had 
pre  /ented  them  from  naming  an 
ind  ividual  as  a  director,  and  53 
res  >ondents  reported  that  they  had 
ace  jpted  a  director  resignation 
atti  butable  to  the  aggregate  lending 
lim  t. 

/  dditional  commenters  presented  a 
var  ety  of  reasons  for  the  low  level  of 
use  of  the  interim  200  percent  limit: 
cor  cem  that  the  interim  rule  would  be 
elir  linated,  thereby  forcing  banks  to 
reti  act  credit  extended  in  reliance  on  it; 
his  orically  low  lending  levels;  loan 
par  icipations  as  an  alternative  to 
app  roving  a  higher  limit;  and  deferral  of 
con  iideration  of  the  issue  by  small 
ban  cs  whose  insider  loans  had  not 
mai  ured  since  adoption  of  the  interim 
ruh  .  Some  commenters  also  observed 
tha  the  interim  rule  imposed  detailed 
req  lirements  and  that  some  banks  may 
hav  s  feared  attracting  additional 
regi  ilatory  scrutiny  by  adopting  the 
int(  rim  rule. 

A  fter  the  close  of  the  comment  period, 
the  General  Accounting  Office  (GAO) 
pro  'ided  to  the  Board  a  draft  report  on 


bank  insider  activities.  The  GAO 
reviewed  banks  that  failed  during  1990 
and  1991  in  order  to  determine  whether 
insider  practices  contributed  to  the 
banks'  failures.  (The  GAO  did  not 
evaluate  any  existing  or  proposed 
regulation  in  this  area.)  The  GAO  found 
that  insider  problems  (which  the  GAO 
defrned  very  broadly)  were  prevalent  at 
failed  banks,  that  banks  with  less  than 
$100  million  of  assets  were  more  likely 
than  larger  banks  to  be  cited  for  insider 
problems,  and  that  the  most  frequently 
cited  violations  were  loans  to  insiders 
made  in  excess  of  lending  limits  and  on 
preferential  terms  not  available  to  the 
general  public. 

However,  the  GAO  report  did  not 
establish  a  causal  link  between  insider 
problems  and  bank  failures.  Rather,  the 
GAO  appeared  to  conclude  that  insider 
problems,  as  broadly  defined  by  the 
GAO,  were  correlated  with  poor  internal 
controls  and  underwriting  practices. 
The  GAO  was  not  able  to  measure  the 
actual  level  of  insider  lending  at  failed 
or  troubled  banks,  and  therefore  was  not 
able  to  address  specifically  the 
relationship  of  the  actual  level  of  insider 
lending  to  bank  failures.  The  major  GAO 
recommendations  were  for  increased 
monitoring  of  insider  lending  and  more 
effective  follow-up  on  violations. 

The  Board  has  concluded  that  the 
concerns  raised  in  the  GAO  report  do 
not  justify  preventing  qualified  banks 
from  utilizing  a  higher  aggregate  lending 
hmit.  If  the  higher  limit  should  present 
safety  and  soundness  problems  at  an 
institution,  then  the  appropriate 
banking  supervisor  retains  general 
authority  to  require  a  reduction  in  the 
level  of  insider  loans.  If  problems 
should  occur  more  generally,  the  Board  . 
retains  authority  to  eliminate  or  reduce 
the  exemption. 

Although  the  100  percent  aggregate 
lending  limit  does  not  appear  to  be 
currently  creating  a  widespread  problem 
vdth  credit  or  director  availability,  the 
Board  has  concluded  that  it  does  appear 
to  pose  important  problems  for  banks  in 
certain  communities.  Given  the 
available  data  and  the  comments,  the 
Board  believes  that  the  100  percent  limit 
is  restricting  the  availability  of  credit 
and  the  recruitment  of  directors  in 
communities  where  the  proper 
certification  can  be  made.  In  such 
circumstances,  the  Board  believes  that 
an  eligible  small  bank  should  be 
permitted  to  establish  a  higher  lending 
limit  up  to  200  percent  of  unimpaired 
capital  and  unimpaired  surplus.  Each 
eligible  bank's  board  of  directors  will 
still  be  required  to  certify  that  the  higher 
limit  is  necessary  to  avoid  restricting 
credit  or  to  assist  in  attracting  directors 
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and  is  consistent  with  prudent,  safe,  and 
sound  banking  practices. 

The  Board  emphasizes  that,  as  was 
the  case  prior  to  FDICIA,  borrowing  by 
insiders  will  continue  to  be  subject  to 
scrutiny  during  the  examination 
process,  including  an  evaluation  of 
whether  such  borrowing  represents  an 
inappropriate  concentration  of  loans. 

In  the  final  rule,  the  Board  has 
adopted  three  modifications  to  the 
proposed  rule.  First,  the  Board  has 

f)rovided  that  to  qualify  for  the  higher 
ending  limit,  a  bank  must  be  in 
satisfactory  overall  condition  as 
determined  in  the  most  recent  report  of 
examination  of  the  bank,  as  well  as 
being  adequately  capitalized,  as  was 
already  required  in  the  interim  rule. 
Second,  a  provision  has  been  added 
clarifying  that  a  bank  operating  above 
the  100  percent  limit  that  subsequently 
becomes  ineligible  for  the  higher  limit 
may  retain  its  existing  insider  loans  but 
may  not  extend  credit  that  would 
maintain  aggregate  insider  lending  in 
excess  of  100  percent  of  unimpaired 
capital  and  surplus.  Third,  banks  are  not 
be  required  to  file  the  required 
resolutions  with  their  primary  regulator 
or  the  Board,  as  was  required  by  the 
interim  rule.  The  resolutions  are  to  be 
made  available  for  inspection  during  the 
examination  process. 

III.  Recordkeeping  Procedures 

Section  215.8  of  Regulation  O 
currently  requires  that  each  bank 
maintain  records  necessary  for 
compliance  with  the  insider  lending 
restrictions  of  Regulation  O. 
Specifically,  banks  are  required  to 
maintain  records  (1)  identifying  all 
directors,  officers,  and  principal 
shareholders  of  the  bank  and  its 
affiliates  and  all  related  interests  of 
those  persons  (collectively,  "insiders"), 
and  (2)  specifying  the  amounts  and 
terms  of  all  credit  extended  to  these 
insiders.  Section  215.8  further  requires 
each  bank  to  request  on  an  aimual  basis 
that  its  insiders  and  insiders  of  its 
affiliates  identify  their  related  interests. 
The  Ust  of  insiders  is  then  used  by  the 
bank  to  identify  all  existing  or  proposed 
extensions  of  credit  covered  by 
Regulation  O,  to  monitor  the  amount 
thereof  subject  to  the  individual  and 
aggregate  lending  limits,  and  to  ensure 
that  all  appropriate  approval  procedures 
are  followed. 

Since  adoption  of  the  initial 
recordkeeping  requirement,  the  annual 
survey  has  grown  in  size  and 
complexity.  Bank  holding  companies 
have  become  increasingly  large  and 
diversified,  and  commercial 
organizations  have  acqiiired  credit  card 
banks  and  limited  purpose  banks.  Thus. 


for  example,  a  small,  grandfathered 
bank  owned  by  a  large  diversified 
holding  company  may  have  hundreds  of 
affiliates  with  thousands  of  officers  and 
directors.  Although  the  bank  may  have 
no  contact  with  these  officers  and 
directors  and  companies  controlled  by 
them,  it  currently  is  required  to  collect 
information  on  all  these  parties.  In 
another  example,  a  CEBA  credit  card 
bank  is  prevented  by  law  from  making 
loans  to  anyone  but  individuals,^  and  is 
thus  effectively  prohibited  from  lending 
to  insiders'  related  interests,  but  the 
current  rule  nonetheless  requires  the 
bank  to  conduct  an  annual  survey  of 
related  interests. 

On  September  9. 1993.  the  Board 
pubhshed  notice  of  proposed 
rulemaking  and  requested  comment 
concerning  alternative  recordkeeping 
procedures  that  banks  may  follow  to 
monitor  loans  to  insiders  of  the  bank 
and  its  affiliates.  See  58  FR  47400.  The 
Board  proposed  to  allow  each  bank  to 
decide  on  its  own  how  to  gather 
information  on  related  interests,  so  long 
as  its  method  was  effective.  For 
example,  in  the  case  of  a  nonbank  credit 
card  bank  or  other  bank  that  does  not 
make  commercial  loans,  the  bank  could 
decide  not  to  keep  records  on  related 
interests.  For  banks  that  make 
commercial  loans,  two  acceptable 
recordkeeping  methods  were  identified: 
(1)  The  "survey"  method  currently 
required,  under  which  all  insiders  are 
asked  annually  to  identify  all  their 
related  interests;  and  (2)  the  "borrower 
inquiry"  method,  under  which  the  bank 
would  (a)  ask  each  commercial  borrower 
as  part  of  the  loan  application  process 
whether  it  is  a  related  interest  of  an 
insider  of  the  bank,  and  (b)  maintain  a 
record  of  each  affirmative  response. 
Finally,  the  proposed  rule  sought 
comment  on  whether  any  other 
recordkeeping  methods  would  be 
effective  in  monitoring  compliance  with 
Regulation  O. 

The  draft  GAO  report,  discussed 
above,  urged  the  federal  bank  agencies 
to  emphasize  the  importance  of  accurate 
and  complete  insider  recordkeeping. 
Management  recordkeeping  failures,  the 
GAO  argued,  were  indicative  of  larger 
bank  management  problems,  and 
management  solutions  in  this  area,  the 
GAO  reasoned,  would  contribute  to  the 
resolution  of  management's  larger 
problems.  The  Board  believes  that  the 
proposed  recordkeeping  amendments, 
which  attempt  to  eliminate  unnecessary 
recordkeeping  and  allow  for  alternative 
methods  of  recordkeeping,  are 
consistent  with  the  GAO's 
recommendations. 


2Seel2U.S.Cl841(cK2). 


Commenters  supported  the 
recordkeeping  amendments  as  a  means 
of  decreasing  unnecessary  paperwork 
burden.  Commenters  uniformly 
supported  no  longer  requiring  credit 
card  banks  and  other  institutions  that  do 
not  make  commercial  loans  to  keep 
records  on  the  related  interests  of 
insiders.  No  commenter  proposed  any 
general  recordkeeping  methods  in 
addition  to  those  identified  in  the  rule. 

A  few  commenters  expressed 
concerns  about  the  second 
recordkeeping  option  put  forth  in  the 
proposed  rule — the  "borrower  inquiry" 
method.  Commenters  noted  that  in  some 
cases  a  corporate  borrower  might  be 
unaware  that  it  is  a  related  interest  of  a 
bank  insider  and  therefore  might 
inadvertently  misinform  a  bank's  loan 
officer.  For  example,  a  corporate 
employee  negotiating  a  loan  may  not 
know  that  one  of  his  company's 
controlling  shareholders  is  also  a 
director  of  one  of  the  lending  bank's 
affiliates.  Citing  this  possibility,  several 
bank  commenters  supported  the 
recordkeeping  provision  but  requested 
that  the  Board  specify  that  use  of  the 
borrower  inquiry  m^od  would  give  a 
bank  a  "safe  harbor"  from  criticism 
during  an  examination  in  the  event  that 
inaccurate  certifications  were  accepted 
from  borrowers.  On  a  related  point,  two 
commenters  sought  assurance  that 
internal  controls  consistent  with  the 
proposed  recordkeeping  alternatives 
would  meet  the  compliance  certification 
requirements  of  section  112  of  FDICIA. 

The  Board  believes  protections 
currently  exist  to  prevent  intentional 
misreporting  by  borrowers  under  the 
borrower  inquiry  method.  Intentional 
misreporting  could  bring  criminal  or 
civil  penalties.  First,  a  borrower  that 
knowingly  misstates  whether  it  is  a 
related  interest  of  the  lending  bank  is 
criminally  liable.  18  U.S.C.  1014. 
Second,  a  bank  insider  to  whom  the 
corporate  borrower  is  related  and  who  is 
aware  of  the  loan  violates  Regulation  O 
if  the  insider  permits  the  related  interest 
to  receive  any  extension  of  credit  not 
authorized  under  Regulation  O.  12  CFR 
215.6. 

The  Board  has  also  concluded  that 
any  imintentional  misreporting  should 
not  be  a  matter  of  serious  concern. 
While  here  coulcJbe  cases  in  large 
multi-bank  holding  companies  where  a 
borrower  and  lender  are  genuinely 
ignorant  of  the  relationship  between 
them,  there  is  no  potential  in  those 
circumstances  for  an  insider's  status  to 
improperly  affect  the  credit  decision. 

The  Board  has  decided  to  adopt  the 
recordkeeping  provisions,  as  proposed, 
with  three  amendments.  First,  in  order 
to  address  concerns  about  inaccurate 
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reporting,  the  Board  has  adopted  an 
additional  safeguard  to  prevent  the 
occurrence  of  those  reporting  errors, 
both  intentional  and  unintentional,  that 
are  likely  to  occur  most  frequently  and 
that  raise  the  greatest  concern.  The  final 
rule  establishes  a  minimum  requirement 
that  every  bank,  regardless  of  the 
recordkeeping  method  it  selects,  must 
conduct  an  annual  survey  to  identify  its 
own  insiders  (that  is,  its  own  executive 
officers,  directors,  and  principal 
shareholders  and  their  related  interests, 
but  not  those  of  its  holding  company 
affiliates).  Every  bank  is  expected  to 
check  this  short  list  before  extending 
credit,  even  if  it  is  employing  the 
borrower  inquiry  method  of 
recordkeeping  for  affiliates  in  lieu  of  the 
survey  method.  In  addition  to 
addressing  possible  violations  of 
Regulation  O,  the  limited  survey  and  the 
short  list  it  produces  will  be  available 
for  monitoring  compliance  with  section 
23A  of  the  Federal  Reserve  Act. 

As  for  concerns  about  a  "safe  harbor," 
the  Board  believes  that  an  implicit  safe 
harbor  exists  for  banks  electing  either 
one  of  the  two  recordkeeping  options 
included  in  the  final  rule,  and  that 
following  either  of  these  options  would 
allow  the  necessary  certification  to  be 
made  for  purposes  of  section  112  of 
FDICIA.  Furthermore,  under  the 
enforcement  guidelines,  the  federal 
banking  agencies  should  not  assess  civil 
money  penalties  for  an  inadvertent  or 
accidental  violation  of  their  rules. 

Second,  because  the  commenters  did 
not  identify  any  recordkeeping  methods 
other  than  the  two  proposed  by  the 
Board,  the  Board  has  adopted  a 
presumption  in  the  final  rule  that  a  bank 
must  use  either  one  of  the  two  identified 
methods  unless  it  can  demonstrate  that 
another  method  is  equally  effective.  The 
suitability  of  any  ahemative  procedure 
for  monitoring  lending  to  insiders  and 
their  related  interests  must  be 
determined,  of  course,  on  the  basis  of 
the  effectiveness  of  the  procedure  in 
preventing  violations  of  law  and  insider 
abuse.  Any  alternative  recordkeeping 
procedure  must  sufficiently  identify 
,  extensions  of  credit  covered  by 
Regulation  O  to  ensure  that  proper 
monitoring  of  and  compliance  with 
insider  lending  restrictions  is 
maintained. 

Finally,  the  Board  has  made  an 
explicit  exemption  from  the 
requirement  that  a  bank  keep  records  of. 
or  inquire  about  related  interests  of 
insiders  of  the  bank  or  its  affiliates,  for 
banks  that  are  prohibited  from  making 
commercial  loans  in  the  first  place.s 

'  For  example,  a  nonbank  aedit  card  bank,  in 
order  to  maintain  its  exception  from  the  definition 


R  slated  interests  consist  only  of 

CI  impanies  or  other  similar  entities,  as  a 

n  suit  of  which  a  bank  that  is  prohibited 

ft  3m  making  commercial  loans  is 

p  ohibited  from  making  loans  to  any 

c(  impany  or  other  entity  that  may  be  a 

n  lated  interest.  When  such  a 

p;  ohibition  exists,  recordkeeping  or 

ir  quiries  with  respect  to  related 

ir  terests  is  unnecessarily  burdensome. 

r  .  Definition  of  Extension  of  Credit 

The  Board  proposed  three 
ai  lendments  to  the  definition  of 
"i  xtension  of  credit"  in  Regulation  O:  a 
cl  irification  of  the  "tangible  economic 
b  nefit"  rule;  a  new  exception  for  the 
d:  scount  by  a  bank  of  obligations  sold 
b;  an  insider  without  recourse;  and  an 
ir  crease  in  the  threshold  for  treating 
a  sdit  card  debt  as  an  extension  of 
cr  3dit.  See  58  FR  47400,  September  9, 
1*93. 

A  "Tangible  Economic  Benefit"  Rule 

Regulation  O  provides  that  an 
e)  tension  of  credit  is  deemed  to  be 
m  ide  to  an  insider  when  the  proceeds 
ol  the  credit  are  used  for  the  tangible 
ec  onomic  benefit  of,  or  are  transferred 
to  the  insider.  12  CFR  215.3(f).  These 
e>  tensions  of  credit  are  thereby  counted 
to  ^rard  the  lending  limits  of  Regulation 

^■ollowing  the  enactment  of  FDICIA. 
w  lich  expanded  the  lending  limit 
pi  Dvision  of  section  22(h)  of  the  Federal 
R(  serve  Act  to  cover  directors  and  their 
re  ated  interests,  questions  were  raised 
m  )re  ftequently  regarding  the  scope  and 
pi  Qper  application  of  the  tangible 
ec  snomic  benefit  rule.  If  interpreted 
lit  jrally.  the  tangible  economic  benefit 
ru  e  would  apply  whenever  a  bank 
ex  tended  credit  to  any  person,  including 
a  1  nember  of  the  general  public  with  no 
ot  ler  relationship  to  the  bank,  and  the 
pr  xeeds  of  the  extension  of  credit  were 
transferred  to  or  used  for  the  benefit  of 
an  insider  or  an  insider's  related 
in  erest.  For  example,  as  one  commenter 
nc  led.  loans  on  non-preferential  terms 
to  members  of  the  general  public  to 
pi  rchase  homes  from  a  builder  who  is 
a  i  irector  of  the  bank  would  be  treated 
asjloans  to  the  builder/director. 

'he  tangible  economic  benefit  rule  is 
sii  lilar  to  a  provision  contained  in 
se  :tion  23A  of  the  Federal  Reserve  Act. 
an  i  was  adopted  at  a  time  when  the 
Be  ard  was  required  by  section  22(h)  of 
th(  Federal  Reserve  Act  to  uselhe 
de  inition  of  "extension  of  credit"  found 
in  section  23A.  See  Public  Law  95-630 
Se  nion  104,  92  Stat.  3644  (1978).  The 


definition  of  extension  of  credit  in 
section  22(h),  however,  is  no  longer  tied 
to  section  23A,  and  the  Board  is 
authorized  to  adopt  appropriate 
definitions  of  terms  in  the  statute.  See 
12  U.S.C.  375b(9)(D)  and  375b(10).  The 
Board  therefore  proposed  to  revise  the 
tangible  economic  benefit  rule  to  clarify 
that  it  was  not  intended  to  reach  such 
transactions,  by  providing  explicitly 
that  the  rule  does  not  apply  to  an  arm's- 
length  *  extension  of  credit  by  a  bank  to 
a  third  party  where  the  proceeds  of  the 
credit  are  used  to  finance  the  bona  fide 
acquisition  of  property,  goods,  or 
services  from  an  insider  or  an  insider's 
related  interest. 

Commenters  supported  the  proposal, 
and  no  adverse  comments  were 
received.  Three  commenters  objected  to 
the  requirement  that  any  arm's-length 
loan  satisfy  the  non-preferential 
provisions  for  insider  loans  found  in 
§  215.4(a),  labelhng  that  requirement 
overly  restrictive.  The  Board  has 
retained  the  requirement,  however,  that 
loans  be  on  non-preferential  terms,  in 
order  to  prevent  banks  from 
participating  in  commercial  promotions 
that  benefit  the  bank's  insiders  to  the 
detriment  of  the  bank.^ 

Continuing  to  be  covered  by  the 
tangible  economic  benefit  rule  are 
extensions  of  credit  to  an  insider's 
nominee  and  transactions  in  which  the 
proceeds  of  the  credit  are  loaned  to  an 
insider.  The  Board  also  notes  that 
provisions  of  the  definition  of 
"extension  of  credit"  outside  the 
tangible  economic  benefit  rule  will 
continue  to  reach  transactions  in  which 
an  insider  actually  becomes  obligated  to 
a  bank,  "whether  the  obligation  arises 
directly  or  indirectly,  or  because  of  an 
endorsement  on  an  obligation  or 
otherwise,  or  by  any  means 
whatsoever."  12  CFR  215.3(a)(8). 

B.  Discount  of  Obligations  without 
Recourse 

Regulation  O  includes  within  the 
definition  of  "extension  of  credit"  any 
"discount  of  promissory  notes,  bills  of 
exchange,  conditional  sales  contracts,  or 
similar  paper,  whether  with  or  without 


of '  bank"  in  the  Bank  Holding  Company  Act,  may 
no(  engage  in  the  business  of  making  commercial 
loa  IS.  See  12  U.S.C  lMl(c)(2)(E). 


••In  order  to  satisfy  this  requirement,  the 
extension  of  credit  to  the  general  public  must  be  on 
terms  that  would  satisfy  the  stanckrd  set  forth  in 
S  215.4  of  Regulation  O  if  the  extension  of  credit 
was  being  made  directly  to  an  insider  or  an 
insider's  related  interest. 

'  One  other  commenter  sought  clarification  on 
the  relationship  between  the  tangible  economic 
benefit  rule  and  another  rule  in  Regulation  O  that 
states  that  loans  made  by  a  bank  to  a  partnership 
in  which  one  or  more  executive  officers  of  the  l»nk 
hold  a  majority  Interest  are  to  be  attributed  In  full 
to  each  of  the  executive  officers.  12  CFR  215.5(b). 
The  introductory  portion  of  $  215.5  has  been 
revised  to  citify  the  interplay  between  $  215.5  and 
the  general  provisions  of  Regulation  O. 
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recourse."  12  CFR  215.3(a)(5)  (emphasis 
added).  At  the  time  this  provision  was 
adopted,  the  Board  was  required  by 
section  22(h)  to  include  such  items  in 
the  regulatory  definition  of  extension  of 
credit.6  However,  the  current  statutory 
definition  does  not  require  the  inclusion 
of  such  items  where  the  transaction  is 
made  without  recourse  to  the 
transferor.''  The  Board  proposed  to 
delete  this  provision  so  as  to  exclude 
non-recourse  transactions  from 
Regulation  O  coverage.  Transactions 
entered  into  with  recourse  to  the 
transferor  would  continue  to  be  covered 
under  other  provisions  of  the  definition. 
See  12  CFR  215.3(a)(4)  and  (8). 

The  Board  has  adopted  this 
amendment  as  proposed.  Non-recourse 
transactions  resemble  a  purchase  of 
assets  more  than  the  lending  of  money, 
and  the  final  rule  conforms  the 
treatment  of  these  transactions  to  the 
treatment  of  other  asset  pruchases 
between  a  bank  and  its  insiders. 
Moreover,  these  non-recourse 
transactions  do  not  constitute 
"extensions  of  credit"  to  the  transferor 
under  the  National  Bank  Act  as 
interpreted  by  the  Office  of  the 
Comptroller  of  the  Currency.  See  12 
U.S.C  84(b)(1):  12  CFR  32.2(a).  These 
transactions  will  continue  to  be 
governed,  however,  by  general 
standards  of  safety  and  soundness, 
prohibitions  against  fraud  and  abuse, 
and  corporate  fiduciary  duties." 

Commenters  supported  the  proposal, 
and  no  adverse  comments  were 
received.  One  commenter  asked  the 
Board  to  clarify  whether  limited  or 
partial  recourse  transactions  would  be 
treated  as  extensions  of  credit.  The 
Board  believes  that  it  is  more 
appropriate  to  address  the  numerous 


•The  current  definition  of  "extension  of  credit" 
in  Regulation  O  was  adopted  in  1979.  when  the 
Board  substantially  amended  the  regulation  in  order 
to  implement  the  Financial  Institutions  Regulatory 
Act  of  1978  CFKA).  Public  Law  95-630  Section  104. 
92  Stat.  3644  (1978).  44  FR  12963.  March  9.  1979. 
FIRA  added  section  22(h)  to  the  Act.  which  in  turn 
incorporated  the  definition  of  "extension  of  credit" 
contained  in  section  23A.  At  that  time,  section 
23A's  definition  included  the  above-referenced 
provision  concerning  the  discount  of  paper 
acquired  with  or  without  recourse.  See  Public  Law 
89-485  Section  12,  80  Stat.  241  (1966). 

'The  statutory  cross-reference  to  section  23 A  was 
deleted  from  section  22(h)  in  1982.  See  Public  Uw 
97-230  Section  410,  96  Stat.  1520  (1982).  FDIOA 
added  a  new  definition  of  "extension  of  credit"  to 
section  22(h),  which  applies  whenever  a  member 
bank  makes  or  renews  a  loan,  grants  a  line  of  credit, 
or  enters  into  any  similar  transaction  as  a  result  of 
which  a  person  becomes  obligated  to  pay  money  or 
its  equivalent  to  the  bank.  See  12  U.S.C  375b(9)(D). 
This  definition  does  not  cover  all  transactions,  such 
as  the  purchase  of  assets,  covered  t}y  section  23A. 

■In  addition,  sections  23A  and  23B  of  the  Act 
may  be  applicable  to  such  transactions  if  the  insider 
or  the  Insider's  related  interest  is  an  affiliate,  as 
defined  in  section  23A,  of  the  lending  l>ank. 


possible  recourse  arrangements  on  a 
case-by-case  basis. 

C.  Credit  Cord  Plan  Indebtedness 

Regulation  O  exempts  from  the 
definition  of  "extension  of  credit,"  and 
thus  from  Regulation  O's  lending  limits, 
indebtedness  of  $5,000  or  less  arising 
through  any  general  arrangement  by 
which  a  bank:  (1)  Acquires  charge  or 
time  credit  accounts;  or  (2)  makes 
payments  to  or  on  behalf  of  participants 
in  a  bank  credit  card  plan  or  other  open- 
end  credit  plan.  12  CFR  215.3(b)(5).  To 
qualify  for  the  exemption,  the 
indebtedness  must  be  on  market  terms 
and  must  not  involve  prior  individual 
clearance  or  approval  by  the  bank  other 
than  for  the  purpose  of  determining  the 
borrower's  eligibility  and  compliance 
with  any  applicable  dollar  limit.  Id. 

The  Board  proposed  to  increase  from 
$5,000  to  $15,000  the  threshold  above 
which  standard  credit  card  loans  to 
insiders  would  be  counted  as  extensions 
of  credit.  This  proposed  increase 
reflected  widespread  increases  by  credit 
card  issuers  in  pre-approved  lending 
limits  and,  to  some  extent,  inflation 
since  the  initial  adoption  of  the  $5,000 
limit  in  1979.  The  Board  did  not 
propose  raising  the  limit  for  extensions 
of  credit  through  overdraft  plans, 
leaving  that  limit  at  $5,000.  Extensions 
of  credit  through  overdrafts  in  amounts 
up  to  $15,000  have  not  become  routine. 

Commenters  supf>orted  the  proposed 
increase.  Many  commenters,  however, 
requested  that  the  increase  be  expanded. 
Thirteen  commenters  suggested  that  the 
proposed  $15,000  cap  on  the  amount  of 
excluded  credit  card  debt  either  be 
eliminated,  increased,  indexed,  or 
periodically  reviewed.  Two  commenters 
requested  that  credit  card  debt  be 
exempted  from  the  cap  on  general 
purpose  loans  to  executive  officers. 

Eight  commenters  requested  that  the 
overdraft  limit  be  raised  by  an  identical 
amount.  Commenters  reasoned  that  one 
extension  of  credit  is  the  same  as 
another  and  thus  that  no  substantive 
difference  exists  between  credit  card 
loans  and  overdraft  extensions  of  credit. 
Moreover,  some  overdraft  protection 
plans  are  now  tied  directly  to  credit 
card  lines  of  credit.  Commenters  also 
noted  that  the  rationale  that  the  credit 
card  hmit  was  being  raised  to 
compensate  for  inflation  applied  equally 
to  overdraft  protection. 

The  Board  has  decided  to  increase  the 
credit  card  exemption  from  $5,000  to 
$15,000  and  to  maintain  the  overdraft 
limit  at  $5,000.  Raising  the  Hmit  could 
encourage  insiders  to  view  overdraft 
plans  as  a  source  of  credit,  rather  than 
solely  as  protection  against  infrequent 
and  unplanned  events.  The  Board  is  not 


prohibiting  payment  of  overdrafts  over 
$5,000  pursuant  to  a  permissible  pre- 
approved  overdraft  plan,  but  merely   . 
providing  that  overdrafts  over  $5,000 
are  counted  toward  the  individual  and 
aggegate  lending  Umits  of  Regulation  O. 
The  Board  believes  that  the  proposed 
limit  is  an  appropriate  compromise 
between  its  concern  to  prevent  insider 
lending  abuse  and  the  added 
convenience  that  even  higher  or 
indexed  limits  may  provide. 
Commenters  presented  no  evidence  to 
sup{>ort  their  argument  that  a  cap  on 
exempt  credit  card  lending  is  no  longer 
necessary.  Finally,  the  Board  believes 
that  exempting  credit  card  loans  from 
the  cap  on  general  purpose  loans  to 
executive  officers  would  be  more 
properly  addressed  in  the  context  of  a 
more  general  review  of  executive  officer 
lending  restrictions. 

V.  Consumer  Installment  Paper 

Pursuant  to  the  authority  granted  it  by 
the  Housing  and  Community 
Development  Act  of  1992  (HCDA),»  the 
Board  proposed  en  exception  to  the 
aggregate  lending  limit  for  the  discount 
of  consumer  installment  paf>er  from  an 
insider  with  recourse,  so  long  as  the 
bank  is  relying  primarily  upon  the 
creditworthiness  of  the  maker  of  the 
paper  and  not  on  any  endorsement  or 
guarantee  of  the  insider.  Such 
transactions  would  continue  to 
constitute  extensions  of  credit  subject  to 
the  aggregate  lending  limit  if  the  maker 
of  the  consumer  installment  paper  was 
an  insider.  See  58  FR  47400.  September 
9, 1993, 

The  legislative  history  of  HCDA  states 
that  the  Board  should  make  a  "zero- 
based  review"  of  any  exceptions  it 
adopts. '"  The  proposed  exception  is 
consistent  with  this  directive.  The 
Board  has  concluded  that,  where  the 
bank  is  relying  primarily  upon  the 
creditworthiness  of  the  underlying 
maker,  the  accompanying  extension  of 
credit  to  an  insider  transferring  the 
paper  with  recourse  poses  minimal  risk 
of  loss  to  the  bank.'  ■  In  addition  like  the 
previous  three  exceptions,  the  new 
exception  is  found  in  the  National  Bank 
Act.*2  and  is  incorporated  as  an 


•Public  Law  102-550  Section  955. 106  Slat.  3672 
(1992). 

'"See  138  Cong.  Rec.  S17.914-15  (daily  ed. 
October  8. 1992), 

"Although  extensions  of  credit  made  in . 
conformity  with  the  proposed  exception  would  not 
count  toward  a  bank's  aggregate  pending  limit,  such 
extensions  of  credit  tvould  continue  to  be  trnated 
as  extensions  of  credit  under  12  CFR  215.3(4)  (a) 
and  (b)  of  Regulation  O,  as  a  safeguard  against  abuse 
of  this  exception. 

•'All  interpretations  by  the  Comptroller  of  the 
Currency  of  the  exceptions  contained  in  12  U.S.C. 

Continued 


exception  to  the  indlvidua]  lending 
limit  in  Reguhtion  O.  See  12  U.S.C 
84(cN8):  12  CFR  215.2(h)  jand  215.4(c). 

Connnenten  generally  supported  the 
new  excepticHi,  and  no  adverse 
comments  were  received.  Three 
commenters  argued  that  the  proposed 
requirement  that  a  designated  officer  of 
the  bank  certify  in  writing  that  the  bank 
is  relying  primarily  upon  the  maker  of 
the  discounted  paper  was  too 
burdensome  beca^xse  it  did  not 
accommodate  itself  to  bulk  transactions 
in  which  the  bank  may  perform  only  a 
statistical  sampHng  of  a  discounted  loan 
portfoho.  One  commenter  asked  the 
Board  to  clarify  that  the  discount  of 
consumer  lease  paper  was  included  in 
the  provision.  Six  commenters 
suggested  adoption  of  additional 
exceptions  contained  in  the  National 
Bank  Act,  and  one  commenter  suggested 
an  additional  exception  not  included  in 
the  National  Bank  Act. 

The  requirement  that  a  designated 
officer  certify  that  the  bank  has  followed 
appropriate  underwriting  procedures  is 
foimd  in  the  National  Btmx  Act,  and  the 
Board  has  decided  to  maintain 
consistency  with  that  Act. 

Concerning  constuner  lease  paper,  the 
Board  notes  that  an  interpretative  letter 
concerning  the  circumstances  under 
which  a  lease  transaction  may  be 
considered  to  be  an  extension  of  credit 
for  purposes  of  Regulation  O  has 
previously  been  Issued.  See 
Interpretative  Letter  dated  April  8, 1976. 
The  Board  believes  that  it  would  be 
more  appropriate  to  provide  further 
guidance  as  to  the  treatment  of 
particular  transactions  under  Regulation 
O  on  a  case-by-case  basis. 

Additional  exemptions  found  in  the 
National  Bank  Act  have  not  been 
adopted.  Those  are  either  limited 
exemptions,  exemptions  for  credit 
secured  by  collateral  that  is  not  stable 
and  liquid,  or  exemptions  that  would  be 
difficult  to  administer  in  the  Regulation 
O  context.  Other  exemptions  suggested 
by  commenters  would  require  statutory 
change. 

VL  Loans  to  Executive  Officers 

The  Board  proposed  three 
amendments  to  the  rules  governing 
extensions  of  credit  by  a  bank  to  its 
executive  officers:  A  new  exemption  to 
the  limit  for  general  purpose  loans  that 
are  fully  collateralized  by  certain 
categories  of  highly  stable  and  Kquid 
collateral;  clarification  that  home 
mortgage  loan  refinancing,  subject  to 
certain  limitations,  is  included  in  the 


S4  ar*  appttcabl*  to  Regulation  O  to  the  nteot  thai 
thcM  exception*  are  tncorporated  by  reference  Into 
OT  otherwise  adopted  in  Regulation  O. 


cat  )gory  of  home  mortgage  loans:  and  a 
res  atement  of  the  prior  approval 
req  jirement  in  section  22(g)  of  the 
Federal  Reserve  Act  See  58  FR  47400. 
Seatember  9. 1993. 

A.  "ieneml  Purpose  Loans 

i.  action  22(g)  of  the  Federal  Reserve 
Ac  establishes  a  special  additional  rule 
for  extensions  of  credit  by  a  bank  to  its 
exe  mtive  officers.  In  general,  a  bank's 
len  ling  to  each  of  its  executive  officers 
is  1  mited  to  an  amount  equal  to  the 
gre  Iter  of  $25,000  or  2.5  percent  of  the 
oai  k's  capital  and  imimpaired  surplus, 
but  not  to  exceed  $100,000. 12  CFR 
21!  .S(c).  Qualifying  home  mortgage 
loa  18  and  educational  loans  are  not 
coi  nted  toward  this  limit,  although  they 
do  :ount  toward  the  general  individual 
an<  aggregate  lending  limits  applicable 
to  t  II  insiders  under  §  215.4  of 
Re{  ulation  0. 12  CFR  215.5(cKl)  and 
(2)  J  Also,  unlike  the  general  individual 
an<  aggregate  lending  limits,  there  has 
bee  a  no  exception  to  the  executive 
offi  »r  lending  Umit  based  on  the 
ma  mer  in  which  the  extension  of  credit 
is  c  sllateralized. 

uhe  Board  proposed  to  create  an 
exepption  to  the  general  purpose 
len  ling  limit  for  loans  to  executive 
ofB  XTS  for  loans  fully  secured  by:  (a) 
Ob  igations  of  the  United  States  or  other 
obi  gations  fulfy  guaranteed  as  to 
pri]  tdpal  and  interest  by  the  United 
Sta  es;  (b)  commitments  or  guarantees  of 
a  di  ipartment  or  agency  of  the  United 
Sta  es;  or  (c)  a  segregated  deposit 
ace  >imt  with  the  lending  bank. 

T  le  Board  previously  has  determined 
tha  extensions  of  credit  collateralized 
in  t  le  manner  described  above  pose 
mil  imal  risk  of  loss  to  a  bank.  See  58 
FR  J6507.  May  4, 1993.  In  view  of  tiiis 
deti  trmination,  the  Board  has  concluded 
tha  it  is  consistent  with  safe  and  sound 
bar  cing  practices  to  increase  the 
ami  tunt  of  credit  that  a  bank  may  extend 
to  i  s  executive  officers  when  the  credit 
is  s  (cured  as  described  above.  Because 
sue  1  loans  would  continue  to  be  subject 
to  the  prohibitions  against  preferential 
len(  ing,  the  Board  also  believes  that  the 
pro  >osed  exception  would  not  lend 
itse  f  to  evasions  of  the  law  or  any  other 
abu  ie. 

C  smmenters  supported  the  proposed 
exc  option.  Six  commenters  suggested 
thai  additional  categories  of  exempt 
ext(  nsions  of  credit  be  adopted.  Nine 
con  menters  requested  that  the  current 
$10  3,000  cap  on  general  purpose  loans 
be  i  icreased,  and  two  commenters 
sug  ;ested  that  the  cap  be  eliminated 
altc  jether.  One  commenter  suggested 
thai  loans  to  an  executive  officer  serving 
in  a  bona  fide  fiduciary  capacity  not  be 


iiuJuded  as  loans  to  the  executive 
officer  for  purposes  of  12  CFR  215.5(c). 
The  additional  exceptions  that  have 
been  proposed  appfy  more  readily  to 
loans  made  In  a  commerda)  context 
rather  than  to  personal  loans.  Section 
21S.S  primarily  governs  personal  loans, 
however,  and  the  additional  proposals 
therefore  are  neither  necessary  nor 
appropriate.  The  Board  also  considers  it 
more  appropriate  to  reconsider  the 
appropriate  lending  limit  for  executive 
officers  in  coimection  with  a  more 
general  review  of  executive  officer 
restrictions.  Finaify,  the  Board  notes 
that  the  proper  treatment  under 
Regulation  O  of  loans  to  an  executive 
officer  serving  In  a  bona  fide  fiduciary 
capacity  has  previousfy  been  addressed. 
See  I  Fed.  Res.  Reg.  Serv.  3-1048.  The 
Board  will  provide  any  further  guidance 
on  this  issue  cm  a  case-by-case  basis. 

B.  Refinancing  of  Home  Mortgage  Loans 

Section  22(g)  of  the  Federal  Reserve 
Act  provides  that  a  bank  may  make  a 
loan  to  its  executive  officer,  without 
restriction  as  to  amount,  if  the  loan  is 
secured  by  a  first  lien  on  a  dwelling  thai 
is  owned  by  the  executive  officer  and 
used  by  the  executive  officer  as  a 
residence  after  the  loan  is  n\ade.  12 
U.S.C  375a(2).  Section  215.5(c)(2)  of 
Regulation  O  implements  this  provision, 
and  sets  forth  additional  restrictions  on 
such  loans. 

The  Board  proposed  to  revise  the 
regulation  to  provide  clearly  that  the 
refinancing  of  a  home  mortgage  loan  is 
included  within  this  category  to  the 
extent  that  the  proceeds  are  used  to  pay 
ott  the  prior  home  mortgage  loan  or  for 
one  or  more  of  the  permissible  purposes 
enumerated  in  12  CFR  215.5(c)(2). 

Comments  were  generally  supportive. 
Two  commenters  asked  the  Board  to 
clarify  that  the  closing  costs  of  a  home 
mortgage  refinancing  are  included  as 
part  of  the  quaUfying  portion  of  the 
loan.  Two  commenters  requested  that 
all  proceeds  of  a  home  mortgage 
refinancing  be  included  in  this  category. 

The  Board,  as  requested  in  the 
comments,  has  revised  the  regulation 
further  to  provide  expressly  that  closing 
costs  are  included  as  part  of  the  exempt 
portion  of  a  home  mortgage  refinancing, 
and  to  make  other  clarifying  changes. 
Inclusion  within  the  exemption  of 
proceeds  of  a  refinancing  that  may  be 
used  for  unrestricted  purposes  is 
prohibited  by  the  enabling  statute. 

C.  Prior  Approval  of  Home  Mortgage 
Loans 

Section  22(g)  provides  that  the  board 
of  directors  of  a  bank  must  specifically 
approve  in  advance  a  home  mortgage 
loan  to  an  executive  officer.  12  U.S.C 
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375a(2).  Regulation  O,  however,  does 
not  set  forth  this  reqvdrement  The 
Board  proposed  that  12  CFR  215.5(c)  be 
revised  to  conform  to  the  enabling 
statute. 

Comments  upon  this  proposal  were 
mixed.  One  commenter  asked  the  Board 
to  clarify  that  prior  approval  is  required 
for  all  home  mortgage  loans  regardless 
of  size,  notwithstanding  the  general 
provisions  of  Regulation  O  that  require 
prior  approval  only  for  loans  in  excess 
of  a  calculated  amount.  See  12  CFR 
21S.4(b).  Two  commenters  suggested 
that  the  Board  rely  on  its  rulemaking 
authority  not  to  conform  to  the  statute, 
and  two  commenters  asked  the  Board  to 
seek  relief  fit>m  this  requirement  from 
Congress. 

The  Board  has  adopted  this  provision 
substantially  as  proposed.  As  discussed 
above,  the  Board  has  added  an 
introductory  statement  to  §  215.5  to 
clarify  that  the  requirements  for 
extensions  of  credit  to  executive  officers 
under  that  section,  pursuant  to  section 
22(g),  are  in  addition  to  the  general 
requirements  for  insiders  set  forth 
elsewhere  in  Regulation  O.  The  Board 
lacks  the  authority  to  adopt  a  provision 
of  Regulation  O  that  does  not  conform 
to  the  statutory  prior  approval 
requirement.  The  additional  comments 
are  beyond  the  scope  of  this  rulemaking. 

Vn.  Conforming  Definition  of  "Bank" 

Subpart  B  of  Regulation  O  partially 
implements  the  reporting  requirements 
of  title  Vin  of  FIRA.  as  amended  by  the 
Gam-St.  Germain  Depository 
hostitutions  Act  of  1982  "  and  FDIOA. 
12  U.S.C.  1972(2)(G).  Section  215.22 
requires  an  executive  officer  or 
principal  shareholder  of  a  bank  to  report 
to  the  bank  each  year  if  the  person  or 
any  related  interest  of  the  person 
borrowed  during  the  prior  calendar  year 
from  a  correspondent  bank  of  the  bank. 

As  originally  enacted,  a 
correspondent  bank  was  defined  in  title 
VnCQ  of  FIRA  to  include  a  bank  as 
defined  in  the  Bank  Holding  Company 
Act.  Title  Vin  was  subsequently 
amended  to  include  in  the  definition  a 
mutual  savings  bank,  a  savings  bank, 
and  a  savings  association  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act.  12  U.S.C.  1971  and 
1972(H).  The  Board  proposed  to  amend 
the  definition  of  bank  in  subpart  B  of 
Regulation  O  to  conform  the  rule  to  the 
statutory  amendments.  See  58  FR  47400, 
September  9, 1993. 

Comments  were  favorable,  and  the 
Board  has  adopted  this  provision  as 
proposed. 


11  Public  Law  97-320. 96  Stat.  1469  (1982). 


Vm.  Technical  Amendments 

The  Board  has  adopted  a  series  of 
technical  amendments  to  Regulation  O 
that  are  designed  to  make  the  regulation 
more  easily  understandable  and 
somewhat  shorter.  The  amendments 
include  a  new  definition  of  "affiliate." 
which  makes  the  regulation  read  more 
clearly  and  allows  various  cross- 
references  and  footnotes  to  be 
eliminated.  Because  the  technical 
amendments  do  not  make  any 
substantive  change  to  the  regulation, 
notice  and  comment  on  them  was  not 
required. 

K.  Final  Regulatory  Flexibilify  Act 
Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare  a  final  regulatory  flexibility 
analysis  when  the  agency  promulgates  a 
final  rule.  Two  of  the  requirements  of  a 
final  regulatory  flexibility  analysis,  a 
succinct  statement  of  the  need  for  and 
objectives  of  the  rule,  and  a  summary 
and  assessment  of  issues  raised  by  the 
public  comments  and  of  any  changes 
made  in  the  proposed  rule  as  a  result 
thereof  (5  U.S.C.  604(b)),  are  contained 
in  the  summary  and  supplementary 
information  above.  No  significant 
alternatives  to  the  final  rule  were 
considered  by  the  agency. 

X.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3507, 
and  5  CFR  1320.130.  the  Board,  under 
authority  delegated  by  the  Office  of 
Management  and  Budget,  has  reviewed 
its  amendments  to  Regulation  O.  The 
Board  has  determined  that  the  revisions 
do  not  significantly  increase  the  burden 
of  the  reporting  institutions.  The 
changes  are  expected  to  reduce 
regulatory  burden  for  some  banks, 
particularly  small  community  banks  and 
rural  banks,  but  the  estimated  efiiect  on 
aggregate  burden  calculations  is  not 
deemed  to  be  significant. 

List  of  Sub)ects  in  12  CFR  Fart  215 

Credit,  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  215  as  follows: 

PART  215-LOANS  TO  EXECUTIVE 
OFFICERS,  DIRECTORS.  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  248(i).  375a(10), 
375b(9)  atid  (10).  1817(lt)  and  1972(2)(G)(ii); 
Pub.  L.  102-242, 105  SUt.  2236. 


Subpart  A— iAans  by  Member  Banks 
to  Their  Executive  Offloere,  DIreetore, 
and  Principal  Shareholdere 

2. 12  CFR  part  215,  subpart  A.  is 
amended  by  revising  §§  215.1  through 
215.13,  to  read  as  follows: 

f  21S.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  subpart  is  issued 
pursuant  to  sections  ll(i),  22(g).  and 
22(h)  of  the  Federal  Reserve  Act  (12 
U.S.C.  248(i),  375a,  and  37Sb),  12  U.S.C 
1817(k),  and  section  306  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (Pub.  L  102- 
242, 105  Stat.  2236  (1991)). 

(b)  Purpose  and  scope.  This  subpart  A 
governs  any  extension  of  credit  by  a 
member  bank  to  an  executive  officer, 
director,  or  principal  shareholder  of: 
The  member  bank;  a  bank  holding 
company  of  which  the  member  bank  is 

a  subsidiary;  and  any  other  subsidiary  of 
that  bank  holding  company.  It  also 
applies  to  any  extension  of  credit  by  a 
member  bank  to:  A  company  controlled 
by  such  a  person;  and  a  political  or 
campaign  committee  that  benefits  or  is 
controlled  by  such  a  person.  This 
subpart  A  also  implements  the  reporting 
requirements  of  12  U.S.C.  375a 
concerning  extensions  of  credit  by  a 
member  bank  to  its  executive  officers 
and  of  12  U.S.C.  1817(k)  concerning 
extensions  of  credit  by  a  member  bank 
to  its  executive  officers  or  principal 
shareholders,  or  the  related  interests  of 
such  persons. 

$215.2    Definitions. 

For  the  purposes  of  this  subpart  A,  the 
following  definitions  apply  unless 
otherwise  specified: 

(a)  Affiliate  means  any  company  of 
which  a  member  bank  is  a  subsidiary  or 
any  other  subsidiary  of  that  company. 

(b)  Company  means  any  corporation, 
partnership,  trust  (business  or 
otherwise),  association,  joint  venture, 
pool  syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  business  entity  not 
specifically  listed  herein.  However,  the 
term  does  not  include: 

(1)  An  insured  depository  institution 
(as  defined  in  12  U.S.C.  1813):  or 

(2)  A  corporation  the  majority  of  the 
shares  of  which  are  owned  by  the 
United  States  or  by  any  State. 

(c)(1)  Control  of  a  company  or  bank 
means  that  a  person  directly  or 
indirectly,  or  acting  through  or  in 
concert  with  one  or  more  persons: 

(i)  Owns,  controls,  or  has  the  power 
to  vote  25  percent  or  more  of  any  class 
of  voting  securities  of  the  company  or 
bank; 
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(ii)  Contrals  in  any  manner  the 
election  of  a  aw)oritT  of  the  diractors  of 
the  company  or  bank;  or 

(iii)  Has  the  power  to  exercise  a 
controlling  influence  over  the 
managonent  or  policies  of  the  compeny 
or  bank. 

(2)  A  person  is  presiuned  to  have 
control,  including  the  power  to  exercise 
a  cantrolling  influence  over  the 
management  or  policies,  of  a  company 
or  bank  if: 

(i)  The  person  is: 

(A)  An  executive  officer  or  director  of 
the  company  or  bank:  and 

(B)  Directly  or  indirectly  owns, 
controls,  or  has  the  power  to  vote  more 
than  10  percent  of  any  class  of  voting 
securities  of  the  company  or  bank;  or 

(iiNA)  The  person  directly  or 
indirectly  owns,  controls,  or  has  the 
power  to  vole  more  than  10  percent  of 
any  clan  of  voting  securities  of  the 
company  or  bank;  and 

P)  No  other  person  owns,  controls,  or 
has  the  power  to  vote  a  greater 
percentage  of  that  dass  of  voting 
securitiet. 

13)  An  indhrkhial  is  not  considered  to 
have  control.  Induding  the  power  to 
eaerdae  a  controlhng  infhience  over  the 
management  or  pcdides.  of  a  company 
or  bai^  solely  by  virtue  of  the 
individual's  positian  as  an  officer  or 
director  of  the  company  or  bank. 

(4)  A  person  may  remit  a  presumption 
establiabed  bv  paragraph  (bM2)  of  this 
section  by  siumitting  to  the  appropriate 
Federal  banking  agency  (as  defined  in 
12  U.S.C  1813(q))  written  materials 
that,  in  the  agency's  judgment, 
demonstrate  an  absence  of  control. 

(d)  Director  of  a  member  bank  means 
any  director  of  a  member  bank,  whether 
or  not  receiving  compensation.  An 
advisory  director  is  not  considered  a 
director  if  the  advisory  director 

(1)  Is  not  elected  by  the  shareholders 
of  the  company  or  bank; 

(2)  Is  not  authorized  to  vote  on 
mattei-s  before  the  board  of  directors; 
and 

(3)  Provides  solely  general  policy 
advice  to  the  board  of  directors. 

(e)(1)  Executive  officer  of  a  company 
or  bank  means  a  person  who 
participates  or  has  authority  to 
participate  (other  than  in  the  capacity  of 
a  director)  in  major  policymaking 
functions  of  the  company  or  bank, 
whether  or  not:  the  officer  has  an 
official  title;  the  title  designates  the 
officer  an  assistant;  or  the  officer  is 
serving  without  salary  or  other 
compensation.  •  The  chairman  of  the 


•  Ttw  teiTB  U  sen  tntencted  lo  incinde  person*  w)m 
may  kav*  officM  Htt«i  and  m^  cMrdM  a  certain 
meaauie  of  ditcretlon  in  (h«  performance  of  their 
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boa  rd,  the  {Mesident,  every  vice 
pre  iident.  the  cashier,  the  secretary,  and 
the  treasurer  of  a  company  or  bank  are 
con  sidered  executive  officers,  imless  the 
offi  :»r  is  excluded,  by  resolution  of  the 
boa  d  of  directors  or  oy  the  bylaws  of 
the  )ank  or  company,  from  participation 
(otl  er  than  in  the  capacity  of  a  director 
in  I  lajor  policymaking  functions  of  the 
ban  I  or  company,  and  the  officer  does 
not  actually  partidpate  thereiiL 

V  )  Extensions  ofcredit  to  an 
exe  nitive  officer  of  an  aiEIiate  of  a 
me]  aber  bank  (other  than  a  company 
that  controls  the  bank)  shall  not  be 
subject  to  §§  215.4, 215.6  and  215.8  of 
thisi  part  provided  that: 

(u  The  executive  officer  of  the  affiliate 
is  ekcluded  (by  name  or  by  tiUe)  from 
pcipation  in  major  policymaking 

ini  :tion8  of  the  member  bank  by 
res<  lutions  of  the  boards  of  directors  of 
hot  i  the  af&liate  and  the  member  bank, 
anii  does  not  actually  participate  in 
sue  I  major  policymaking  functions;  and 

(i )  The  executive  officer  is  not 
oth<  irwise  subject  to  such  requirements 
as  a  director  or  principal  shareholder. 

(1  Foreign  bank  has  the  meaning 
giv«  n  in  12  U.S.C  3101(7). 

(j )  Immediate  family  means  the 
spo  ise  of  an  individual,  the  individual's 
mil  or  children,  and  any  of  the 
Ind  vidual's  children  (including  adults) 
resi  ling  in  the  individual's  home. 

(1 )  Insider  means  an  executive  officer. 
dir«  dot,  or  principal  chareholder,  and 
incl  Lides  any  related  interest  of  such  a 
pen  on. 

(i  Lending  limit.  The  lending  limit  for 
a  m  imber  bank  is  an  amount  equal  to 
the  imit  of  loans  to  a  single  borrower 
esta  )Iished  by  section  5200  of  the 
Rev  sed  Statutes,^  12  U.S.C  84.  This 
am(  unt  is  15  percent  of  the  bank's 
unii  npaired  capital  and  unimpaired 
surf  lus  in  the  case  of  loans  that  are  not 
full  '  secured,  and  an  additional  10 
pen  ent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus  in  the  case  of 
loai  s  that  are  fully  secured  by  readily 
mar  cetable  collateral  having  a  market 
vail  e,  as  determined  by  reliable  and 
coni  inuously  available  price  quotations, 
at  Ic  ast  equal  to  the  amoimt  of  the  loan. 
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I,  Including  discretion  In  the  making  of  loans. 
Ho  do  ncrt  participate  in  the  detennination  of 
policies  of  the  bank  or  company  and  whose 
ons  are  limited  by  policy  standards  fixed  by 
the  i^niar  manageraent  erf  the  bank  or  company.  For 
le.  the  tann  does  not  InchKk  a  manager  or 
It  manager  of  a  branch  of  a  bank  unlesa  thai 
Indi«  Iduai  particlpalea.  or  is  authorized  to 

ii  ipate.  In  major  policymaking  fatoctiona  ollh* 
k  or  company. 

« rhere  Slate  law  eelabHshea  a  iewllag  Hinit  far 
member  baak  thaito  kxwer  ihaa  ttw  anouol 
led  in  section  5200  of  th«  Revised  Statutes, 
idbw  Itanii  estabUsbed  by  appHcafala  Stat* 
bail  bathe  lending  itmit  far  the  Slate  member 
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The  lending  Hnrit  also  includes  any 
higher  amounts  that  are  permitted  by 
section  5200  of  the  Revised  Statutes  fur 
the  types  of  obligations  listed  therein  as 
exceptions  to  the  limit.  A  member 
bank's  unimpaired  capital  and 
unimpaired  surplus  equals  the  sum  of: 

(1)  The  "total  equity  capital"  of  the 
member  bank -reported  on  its  most 
recent  consolidated  report  of  condition 
filed  under  12  U.S.C  18ina)(3): 

(2)  Any  subordinated  notes  and 
debentures  that  comply  with 
requirements  of  the  appropriate  Federal 
banking  agency  far  adoition  to  the 
member  bank's  cafrital  structure  aad  are 
reported  on  its  moat  recent  consolidated 
report  of  cooditioQ  filed  under  12  \}.SXL 
1817(a)(3):  and 

(3)  Any  valuation  reserves  created  by 
charges  to  the  member  bank's  income 
reported  on  its  most  recent  consolidated 
report  of  condition  filed  under  12  U.S.C 
1817la)(3]. 

(])  Member  bank  means  any  banking 
institution  that  is  a  member  of  the 
Federal  Reserve  System.  irw-lnHing  any 
subsidiary  of  a  member  bank.  Hie  term 
does  not  include  any  forei^  bank  that 
maintains  a  branch  in  the  United  States, 
whether  or  not  the  branch  is  insured 
(within  the  meaning  of  12  U.S.C 
1813(s))  and  regardkss  of  the  operation 
of  12  U.S.C  1813(h)  and  12  U.S.C 
1828(1)t3)(B). 

(k)  Pay  an  overdraft  on  an  account 
means  to  pay  an  amount  upon  the  order 
of  an  account  holder  in  excess  of  funds 
on  deposit  in  the  accoimt. 

(1)  Person  means  an  individual  or  a 
company. 

(mMl)  Principal  shareholder  means  a 
person  (other  tnan  an  insured  bank)  that 
directly  or  indirectly,  or  acting  throu^ 
or  in  concert  with  one  or  more  persons, 
owns,  controls,  or  has  the  power  to  vote 
more  than  10  percent  of  any  class  of 
voting  securities  of  a  member  bank  or 
company.  Shares  owned  or  controlled 
by  a  member  of  an  individual's 
immediate  family  are  considered  to  be 
held  by  the  individual. 

(2)  A  principal  shareholder  of  a 
member  bank  does  not  include  a 
company  of  which  a  member  bank  is  a 
subsidiary. 

(n)  Related  interest  of  a  person  means. 

(1)  A  company  that  is  controlled  by 
that  person;  or 

(2)  A  political  or  campaign  committee 
that  is  controlled  by  that  person  or  the 
funds  or  services  of  which  will  benefit 
that  person. 

[6]  Subsidiary  has  the  meaning  given 
in  12  U.S.C  1841(d).  but  does  not 
include  a  subsidiary  of  a  member  bank. 

f21&3    Extension  of  credit 

(a)  An  extension  of  credit  is  a  making 
or  renewal  of  any  loan,  a  granting  of  a 
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line  of  credit,  or  an  extending  of  credit 
in  any  manner  whatsoever,  and 
includes: 

(1)  A  purchase  under  repurchase 
agreement  of  securities,  other  assets,  or 
obligations; 

(2j  An  advance  by  means  of  an 
overdraft,  cash  item,  or  otherwise; 

(3)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arrangement 
regardless  of  name  or  description)  or  an 
ineligible  acceptance,  as  those  terms  are 
defined  in  §  208.8(d)  of  this  chapter; 

(4)  An  acquisition  by  discount, 
purchase,  exchange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  indebtedness  upon  which 
an  insider  may  be  liable  as  maker, 
drawer,  endorser,  guarantor,  or  surety; 

(5)  An  increase  of  an  existing 
indebtedness,  but  not  if  the  additional 
funds  are  advanced  by  the  bank  for  its 
own  protection  for: 

(i)  Accrued  interest;  or 

(ii)  Taxes,  insurance,  or  other 

expenses  incidental  to  the  existing 

indebtedness; 

(6)  An  advance  of  unearned  salary  or 
other  unearned  compensation  for  a 
period  in  excess  of  30  days:  and 

(7)  Any  other  similar  transaction  as  a 
result  of  which  a  person  becomes 
obligated  to  pay  money  (or  its 
equivalent)  to  a  bank,  whether  the 
obligation  arises  directly  or  indirectly, 
or  because  of  an  endorsement  on  an 
obligation  or  otherwise,  or  by  any  means 
whatsoever. 

(b)  An  extension  of  credit  does  not 
include: 

(1)  An  advance  against  accrued  salary 
or  other  accrued  compensation,  or  an 
advance  for  the  payment  of  authorized 
travel  or  other  expenses  incurred  or  to 
be  incurred  on  behalf  of  the  bank; 

(2)  A  receipt  by  a  bank  of  a  check 
deposited  in  or  delivered  to  the  bank  in 
the  usual  course  of  business  unless  it 
results  in  the  carrying  of  a  cash  item  for 
or  the  granting  of  an  overdraft  (other 
than  an  inadvertent  overdraft  in  a 
limited  amount  that  is  promptly  repaid, 
as  described  in  §  215(4)(e)  of  this  part): 

(3)  An  acquisition  of  a  note,  draft,  bill 
of  exchange,  or  other  evidence  of 
indebtedness  through: 

(i)  A  merger  or  consolidation  of  banks 
or  a  similar  transaction  by  which  a  bank 
acquires  assets  and  assumes  liabilities  of 
another  bank  or  similar  organization:  or 

(ii)  Foreclosure  on  collateral  or 
similar  proceeding  for  the  protection  of 
the  bank,  provided  that  such 
indebtedness  is  not  held  for  a  period  of 
more  than  three  years  from  the  date  of 
the  acquisition,  subject  to  extension  by 
the  appropriate  Federal  banking  agency 
for  good  cause: 

(4)(i)  An  endorsement  or  guarantee  for 
the  protection  of  a  bank  of  any  loan  or 


other  asset  previously  acquired  by  the 
bank  in  good  faith;  or 

(ii)  Any  indebtedness  to  a  bank  for  the 
purpose  of  protecting  the  bank  against 
loss  or  of  giving  financial  assistance  to 
it: 

(5)  Indebtedness  of  $15,000  or  less 
arising  by  reason  of  any  general 
arrangement  by  which  a  bank: 

(i)  Acquires  charge  or  time  credit 
accounts:  or 

(ii)  Makes  payments  to  or  on  behalf  of 
participants  in  a  bank  credit  card  plan, 
check  credit  plan,  or  similar  open-end 
credit  plan,  provided: 

(A)  The  indebtedness  does  not 
involve  prior  individual  clearance  or 
approval  by  the  bank  other  than  for  the 
purposes  of  determining  authority  to 
participate  in  the  arrangement  and 
compliance  with  any  dollar  limit  under 
the  arrangement:  and 

(B)  The  indebtedness  is  incurred 
under  terms  that  are  not  more  favorable 
than  those  offered  to  the  general  public: 

(6)  Indebtedness  of  $5,000  or  less 
arising  by  reason  of  an  interest-bearing 
overdraft  credit  plan  of  the  type 
specified  in  §  215.4(e)  of  this  part;  or 

(7)  A  discount  of  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  without 
recourse. 

(c)  Non-interest-bearing  deposits  to 
the  credit  of  a  bank  are  not  considered 
loans,  advances,  or  extensions  of  credit 
to  the  bank  of  deposit;  nor  is  the  giving 
of  immediate  credit  to  a  bank  upon 
uncollected  items  received  in  the 
ordinary  course  of  business  considered 
to  be  a  loan,  advance  or  extension  of 
credit  to  the  depositing  bank. 

(d)  For  purposes  of  §  215.4  of  this 
part,  an  extension  of  credit  by  a  member 
bank  is  considered  to  have  been  made 
at  the  time  the  bank  enters  into  a 
binding  commitment  to  make  the 
extension  of  credit. 

(e)  A  participation  without  recourse  is 
considered  to  be  an  extension  of  credit 
by  the  participating  bank,  not  by  the 
originating  bank. 

(0  Tangible  economic  benefit  rule — 
(1)  In  general.  An  extension  ofcredit  is 
considered  made  to  an  insider  to  the 
extent  that  the  proceeds  are  transferred 
to  the  insider  or  are  used  for  the  tangible 
economic  benefit  of  the  insider. 

(2)  Exception.  An  extension  of  credit 
is  not  considered  made  to  an  insider 
underparagraph  (f)(1)  of  this  section  if: 

(i)  The  credit  is  extended  on  terms 
that  would  satisfy  the  standard  set  forth 
in  §  215.4(a)  of  this  part  for  extensions 
ofcredit  to  insiders;  and 

(ii)  The  proceeds  of  the  extension  of 
credit  are  used  in  a  bona  fide 
transaction  to  acquire  property,  goods, 
or  services  from  tiie  insider. 


§215.4   General  prohltiitions. 

(a)  Terms  and  creditworthiness.  No 
member  bank  may  extend  credit  to  any 
insider  of  the  bank  or  insider  of  its 
affiliates  unless  the  extension  ofcredit: 

(1)  Is  made  on  substantially  the  same 
terms  (including  interest  rates  and 
collateral)  as,  and  following  credit 
underwriting  procedures  that  are  not 
less  stnngent  than,  those  prevailing  at 
the  time  for  comparable  transactions  by 
the  bank  with  other  persons  that  are  not 
covered  by  this  part  and  who  are  not 
employed  by  the  bank;  and 

(2)  Does  not  involve  more  than  the 
normal  risk  of  repayment  or  present 
other  unfavorable  features. 

(b)  Prior  approval.  (1)  No  member 
bank  may  extend  credit  (which  term 
includes  granting  a  line  of  credit)  to  any 
insider  of  the  bank  or  insider  of  its 
affiliates  in  an  amount  that,  when 
aggregated  with  the  amount  of  all  other 
extensions  ofcredit  to  that  person  and 
to  all  related  interests  of  that  person, 
exceeds  the  higher  of  $25,000  or  5 
percent  of  the  member  bank's 
unimpaired  capital  and  unimpaired 
surplus,  unless: 

(i)  The  extension  of  credit  has  been 
approved  in  advance  by  a  majority  of 
the  entire  board  of  directors  of  that 
bank;  and 

(ii)  The  interested  party  has  abstained 
from  participating  directly  or  indirectly 
in  the  voting. 

(2)  In  no  event  may  a  member  bank 
extend  credit  to  any  insider  of  the  bank 
or  insider  of  its  affiliates  in  an  amount 
that,  when  aggregated  with  all  other 
extensions  ofcredit  to  that  person,  and 
all  related  interests  of  that  person, 
exceeds  $500,000,  except  by  complying 
with  the  requirements  of  this  paragraph 
(b). 

(3)  Approval  by  the  board  of  directors 
under  paragraphs  (b)(1)  and  (b)(2)  of  this 
section  is  not  required  for  an  extension 
ofcredit  that  is  made  pursuant  to  a  line 
ofcredit  that  was  approved  under 
paragraph  (b)(1)  of  this  section  within 
14  months  of  the  date  of  the  extension 
of  credit.  The  extension  of  credit  must 
also  be  in  compliance  with  the 
requirements  of  §  215.4(a)  of  this  part. 

(4)  Participation  in  the  discussion,  or 
any  attempt  to  influence  the  voting,  by 
the  board  of  directors  regarding  an 
extension  ofcredit  constitutes  indirect 
participation  in  the  voting  by  the  board 
of  directors  on  an  extension  ofcredit. 

(c)  Individual  lending  limit — No 
member  bank  may  extend  credit  to  any 
insider  of  the  bank  or  insider  of  its 
affiliates  in  an  amount  that.  wheR 
aggregated  with  the  amount  of  all  other 
extensions  of  credit  by  the  member  bank 
to  that  person  and  to  all  related  interests 
of  that  person,  exceeds  the  lending  limit 


8840 


Federal  Register  /  Vol.  59,  ^  p.  37  /  Thursday.  February  24.  1994  /  Rules  and  Regulations 


of  the  member  bank  specified  in 
§215.2(i)  of  this  part.  This  prohibition 
does  not  apply  to  an  extension  of  credit 
by  a  member  bank  to  a  company  of 
which  the  memoer  bank  is  a  subsidiary 
or  to  any  other  subsidiary  of  that 
company. 

(d)  Aggregate  lending  limit  — (1) 
General  limit.  A  member  bank  may  not 
extend  credit  to  any  insider  of  the  bank 
or  insider  of  its  affiliates  unless  the 
extension  of  credit  is  in  an  amount  that, 
when  aggregated  with  the  amount  of  all 
outstanding  extensions  of  credit  by  that 
bank  to  all  such  insiders,  does  not 
exceed  the  bank's  unimpaired  capital 
and  unimpaired  surplus  (as  deHned  in 
§215.2(i)  of  this  part). 

(2)  Member  banks  with  deposits  of 
less  than  $100,000,000.  (i)  A  member 
bank  with  deposits  of  less  than 
$100,000,000  may  by  an  annual 
resolution  of  its  board  of  directors 
increase  the  general  limit  specified  in 
paragraph  (d)(1)  of  this  section  to  a  level 
not  to  exceed  two  times  the  bank's 
unimpaired  capital  and  unimpaired 
surplus,  if: 

(A)  The  board  of  directors  determines 
that  such  higher  limit  is  consistent  with 
prudent,  safe,  and  sound  banking 
practices  in  light  of  the  bank's 
experience  in  lending  to  its  insiders  and 
is  necessary  to  attract  or  retain  directors 
or  to  prevent  restricting  the  availability 
of  credit  in  small  communities: 

(B)  The  resolution  sets  forth  the  facts 
and  reasoning  on  which  the  board  of 
directors  bases  the  finding,  including 
the  amount  of  the  bank's  lending  to  its 
insiders  as  a  percentage  of  the  bank's 
unimpaired  capital  and  unimpaired 
surplus  as  of  the  date  of  the  resolution; 

(C)  The  bank  meets  or  exceeds,  on  a 
fully-phased  in  basis,  all  applicable 
capital  requirements  established  by  the 
appropriate  Federal  banking  agency; 
and 

(D)  The  bank  received  a  satisfactory 
composite  rating  in  its  most  recent 
report  of  examination. 

(ii)  If  a  member  bank  has  adopted  a 
resolution  authorizing  a  higher  limit 
pursuant  to  paragraph  (d)(2)(i)  of  this 
section  and  subsequently  fails  to  meet 
the  requirements  of  paragraph 
{d)(2)(i)(C)  or  (d)(2)(i)(D)  of  this  section, 
the  member  bank  shall  not  extend  any 
additional  credit  (including  a  renewal  of 
any  existing  extension  of  credit)  to  any 
insider  of  the  bank  or  its  affiliates  unless 
such  extension  or  renewal  is  consistent 
with  the  general  limit  in  paragraph 
(d)(1)  of  this  section. 

[3)  Exceptions,  (i)  The  general  limit 
specified  in  paragraph  (d)(1)  of  this 
section  does  not  apply  to  the  following: 

(A)  Extensions  of  credit  secured  by  a 
perfected  security  interest  in  bonds, 
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n  ties,  certificates  of  indebtedness,  or 
T  easury  bills  of  the  United  States  or  in 
ol  her  such  obligations  fully  guaranteed 
a!  to  principal  and  interest  by  the 
U  lited  States; 

(B)  Extensions  of  credit  to  or  secured 
b;  unconditional  takeout  commitments 
01  guarantees  of  any  department. 

a;  ency,  bureau,  board,  commission  or 
e<  tablishment  of  the  United  States  or 
ai  y  corporation  wholly  owned  directly 
01  indirectly  by  the  United  States; 

(C)  Extensions  of  credit  secured  by  a 
pi  rfected  security  interest  in  a 

Si  'regated  deposit  account  in  the 
le  iding  bank;  or 

(D)  Extensions  of  credit  arising  from 
th  s  discount  of  negotiable  or 

n(  nnegotiable  installment  consumer 
pi  per  that  is  acquired  from  an  insider 
ai  d  carries  a  full  or  partial  recourse 
er  dorsement  or  guarantee  by  the 
in  ;ider.  provided  that: 

1)  The  financial  condition  of  each 
m  iker  of  such  consumer  paper  is 

re  isonably  documented  in  the  bank's 
fi  Bs  or  knowm  to  its  officers; 

2)  An  officer  of  the  bank  designated 
fo  that  purpose  by  the  board  of 
directors  of  the  bank  certifies  in  writing 
th  It  the  bank  is  relying  primarily  upon 
th  i  responsibility  of  each  maker  for 

p;  yment  of  the  obligation  and  not  upon 
ar  y  endorsement  or  guarantee  by  the 
in  ;ider;  and 

3]  The  maker  of  the  instrument  is  not 
ar  insider. 

ii)  The  exceptions  in  paragraphs 
(d  (3)(i)(A)  through  (d)(3)(i)(C)  of  this 
se  ;tion  apply  only  to  the  amounts  of 
sii  :h  extensions  of  credit  that  are 
se  ;ured  in  the  manner  described 
th  (rein. 

e)  Overdrafts.  (1)  No  member  bank 
m  y  pay  an  overdraft  of  an  executive 
of  icer  or  director  of  the  bank  J  on  an 
ac  :ount  at  the  bank,  unless  the  payment 
of  funds  is  made  in  accordance  with: 

i)  A  written,  preauthorized.  interest- 
be  iring  extension  of  credit  plan  that 
sp  jcifies  a  method  of  repayment;  or 

ii)  A  written,  preauthorized  transfer 
of  funds  from  another  account  of  the 
ac  ;ount  holder  at  the  bank. 

2)  The  prohibition  in  paragraph  (e)(1) 
of  this  section  does  not  apply  to 
pa  >fment  of  inadvertent  overdrafts  on  an 
ac  ;ount  in  an  aggregate  amount  of 
$1  000  or  less,  provided: 

i)  The  account  is  not  overdrawn  for 
mi  ire  than  5  business  days;  and 


"  This  prohibition  does  not  apply  to  ihp  payment 
by  I  member  bank  of  an  overdraft  of  a  principal 
shi  reholder  of  the  member  bank,  unless  the 
pri  icipal  shareholder  is  also  an  executive  officer  or 
dir  ctor.  This  prohibition  also  does  not  apply  to  the 
pa;  meni  by  a  member  bank  of  an  overdraft  of  a 
ref  ted  interest  of  an  executive  officer,  director,  or 
pri  icipal  shareholder  of  the  member  bank. 


(ii)  The  member  bank  charges  the 
executive  officer  or  director  the  same  fee 
charged  any  other  customer  of  the  bank 
in  similar  circumstances. 

§  215^    Additional  restrictions  on  loans  to 
executive  officers  of  member  banks. 

The  following  restrictions  on 
extensions  of  credit  by  a  member  bank 
to  any  of  its  executive  officers  apply  in 
addition  to  any  restrictions  on 
extensions  of  credit  by  a  member  bank 
to  insiders  of  itself  or  its  affiliates  set 
forth  elsewhere  in  this  part.  The 
restrictions  of  this  section  apply  only  to 
executive  officers  of  the  member  bank 
and  not  to  executive  officers  of  its 
affiliates. 

(a)  No  member  bank  may  extend 
credit  to  any  of  its  executive  officers, 
and  no  executive  officer  of  a  member 
bank  shall  borrow  from  or  otherwise 
become  indebted  to  the  bank,  except  in 
the  amounts,  for  the  purposes,  and  upon 
the  conditions  specified  in  paragraphs 
(c)  and  (d)  of  this  section. 

(b)  No  member  bank  may  extend 
credit  in  an  aggregate  amount  greater 
than  the  amount  permitted  in  paragraph 
(c)(3)  of  this  section  to  a  partnership  in 
which  one  or  more  of  the  bank's 
executive  officers  are  partners  and, 
either  individually  or  together,  hold  a 
majority  interest.  For  the  purposes  of 
paragraph  (c)(3)  of  this  section,  the  total 
amount  of  credit  extended  by  a  member 
bank  to  such  partnership  is  considered 
to  be  extended  to  each  executive  officer 
of  the  member  bank  who  is  a  member 
of  the  partnership. 

(c)  A  member  bank  is  authorized  to 
extend  credit  to  any  executive  officer  of 
the  bank: 

(1)  In  any  amount  to  finance  the 
education  of  the  executive  officer's 
children; 

(2)  With  the  specific  prior  approval  of 
the  board  of  directors,  in  any  amount  to 
finance  or  refinance  the  purchase, 
construction,  maintenance,  or 
improvement  of  a  residence  of  the 
executive  officer,  provided: 

(i)  The  extension  of  credit  is  secured 
by  a  first  lien  on  the  residence  and  the 
residence  is  owned  (or  expected  to  be 
owned  after  the  extension  of  credit)  by 
the  executive  officer;  and 

(ii)  In  the  case  of  a  refinancing,  that 
only  the  amount  thereof  used  to  repay 
the  original  extension  of  credit,  together 
with  the  closing  costs  of  the  refinancing, 
and  any  additional  amount  thereof  used 
for  any  of  the  purposes  enumerated  in 
this  paragraph  (c)(2).  are  included 
within  this  category  of  credit; 

(3)  In  any  amount,  if  the  extension  of 
credit  is  secured  in  a  manner  described 
in  §  215.4(d)(3)(i)(A)  through  (d)(3)(i)(C) 
of  this  part;  and 


(4)  For  any  other  purpose  not 
specified  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section,  if  the  aggregate 
amount  of  extensions  of  credit  to  that 
executive  officer  under  this  paragraph 
does  not  exceed  at  any  one  time  the 
higher  of  2.5  i>er  cent  of  the  bank's 
capital  and  unimpaired  surplus  or 
S25.000.  but  in  no  event  more  than 
$100,000. 

(d)  Any  extension  of  credit  by  a 
member  bank  to  any  of  its  executive 
officers  shall  be: 

(1)  Promptly  reported  to  the  member 
bank's  board  of  directors; 

(2)  In  compliance  with  the 
requirements  of  §  215.4(a)  of  this  part; 

(3)  Preceded  by  the  submission  of  a 
detailed  current  financial  statement  of 
the  executive  officer;  and 

(4)  Made  subject  to  the  condition  in 
writing  that  the  extension  of  credit  will, 
at  the  option  of  the  member  bank, 
become  due  and  payable  at  any  time 
that  the  officer  is  indebted  to  any  other 
bank  or  banks  in  an  aggregate  amount 
greater  than  the  amount  specified  for  a 
category  of  credit  in  paragraph  (c)  of  this 
section. 

§  21 5.6    Prohibition  on  knowingly  receiving 
unauttiorUad  extension  of  credit 

No  executive  officer,  director,  or 
principal  shareholder  of  a  member  bank 
or  any  of  its  affiliates  shall  knowingly 
receive  (or  knowingly  permit  any  of  that 
person's  related  interests  to  receive) 
from  a  member  bank,  directly  or 
indirectly,  any  extension  of  credit  not 
authorized  under  this  part. 

§  21 5.7    Extensions  of  credit  outstanding 
on  March  10, 1979. 

(a)  Any  extension  of  credit  that  was 
outstanding  on  March  10, 1979.  and  that 
would,  if  made  on  or  after  March  10, 

1979,  violate  §  215.4(c)  of  this  part,  shall 
be  reduced  in  amount  by  March  10. 

1980.  to  be  in  compliance  with  the 
lending  limit  in  §  215.4(c)  of  this  part. 
Any  renewal  or  extension  of  such  an 
extension  of  credit  on  or  after  March  10, 

1979,  shall  be  made  only  on  terms  that 
will  bring  the  extension  of  credit  into 
compliance  with  the  lending  limit  of 

§  215.4(c)  of  this  part  by  March  10. 

1980.  However,  any  extension  of  credit 
made  before  March  10, 1979,  that  bears 
a  specific  maturity  date  of  March  10, 
1980.  or  later,  shall  be  repaid  in 
accordance  with  its  repayment  schedule 
in  existence  on  or  before  March  10. 
1979. 

(b)  If  a  member  bank  is  unable  to 
bring  all  extensions  of  credit 
outstanding  on  March  10. 1979.  into 
compliance  as  required  by  paragraph  (a) 
of  this  section,  the  member  bank  shall 
promptly  report  that  fact  to  the 


Comptroller  of  the  Currency,  in  the  case 
of  a  national  bank,  or  to  the  appropriate 
Federal  Reserve  Bank,  in  the  case  of  a 
State  member  bank,  and  explain  the 
reasons  why  all  the  extensions  of  credit 
cannot  be  brought  into  compliance.  The 
Comptroller  or  the  Reserve  Bank,  as  the 
case  may  be,  is  authorized,  on  the  basis 
of  good  cause  shown,  to  extend  the 
March  10, 1980,  date  for  compliance  for 
any  extension  of  credit  for  not  more 
than  two  additional  one-year  periods. 

§  21 5.8    Records  of  member  banks. 

(a)  In  general.  Each  member  bank 
shall  maintain  records  necessary  for 
compliance  with  the  requirements  of 
this  part. 

(b)  Recordkeeping  for  insiders  of  the 
member  bank.  Any  recordkeeping 
method  adopted  by  a  member  bank 
shall: 

(1)  Identify,  through  an  annual 
survey,  all  insiders  of  the  bank  itself; 
and 

(2)  Maintain  records  of  all  extensions 
of  credit  to  insiders  of  the  bank  itself, 
including  the  amount  and  terms  of  each 
such  extension  of  credit. 

(c)  Recordkeeping  for  insiders  of  the 
member  bank's  affiliates.  Any 
recordkeeping  method  adopted  by  a 
member  bank  shall  maintain  records  of 
extensions  of  credit  to  insiders  of  the 
member  bank's  affiliates  by: 

(1)  Survey  method,  (i)  Identifying, 
through  an  annual  survey,  each  insider 
of  the  member  bank's  affiliates;  and 

(ii)  Maintaining  records  of  the  amount 
and  terms  of  each  extension  of  credit  by 
the  member  bank  to  such  insiders;  or 

(2)  Borrower  inquiry  method,  (i) 
Requiring  as  part  of  each  extension  of 
credit  that  the  borrower  indicate 
whether  the  borrower  is  an  insider  of  an 
affiliate  of  the  member  bank;  and 

(ii)  Maintaining  records  that  identify 
the  amount  and  terms  of  each  extension 
of  credit  by  the  member  bank  to 
borrowers  so  identifying  themselves. 

(3)  Alternative  reconikeeping  methods 
for  insiders  of  affiliates.  A  member  bank 
may  employ  a  recordkeeping  method 
other  than  those  identified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  if  the  appropriate  Federal 
banking  agency  determines  that  the 
bank's  method  is  at  least  as  effective  as 
the  identified  methods. 

(d)  Special  rule  for  non-commercial 
lenders.  A  member  bank  that  is 
prohibited  by  law  or  by  an  express 
resolution  of  the  board  of  directors  of 
the  bank  from  making  an  extension  of 
credit  to  any  company  or  other  entity 
that  is  covered  by  this  part  as  a 
company  is  not  required  to  maintain 
any  records  of  the  related  interests  of 
the  insiders  of  the  bank  or  its  affiliates 


or  to  inquire  of  borrowers  whether  they 
are  related  interests  of  the  insiders  of 
the  bank  or  its  affiliates. 

§  21 5.9    Reports  by  executive  officers. 

Each  executive  officer  of  a  member 
bank  who  becomes  indebted  to  any 
other  bank  or  banks  in  an  aggregate 
amount  greater  than  the  amount 
specified  for  a  category  of  credit  in 
§  215.5(c)  of  this  part,  shall,  within  10 
days  of  the  date  the  indebtedness 
reaches  such  a  level,  make  a  wTitten 
report  to  the  board  of  directors  of  the 
officer's  bank.  The  report  shall  state  the 
lender's  name,  the  date  and  amount  of 
each  extension  of  credit,  any  security  for 
it.  and  the  purposes  for  which  the 
proceeds  have  been  or  are  to  be  used. 

§215.10    fteports  on  credit  to  executive 
officers. 

Each  member  bank  shall  include  with 
(but  not  as  part  oO  each  report  of 
condition  (and  copy  thereof)  filed 
pursuant  to  12  U.S.C.  1817(a)(3)  a  report 
of  all  extensions  of  credit  made  by  the 
member  bank  to  its  executive  officers 
since  the  date  of  the  bank's  previous 
report  of  condition. 

§  21 5.1 1    Disclosure  of  credit  from  member 
l>anks  to  executive  officers  and  principal 
shareltolders. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply: 

(1)  Principal  shareholder  of  a  member 
bank  means  any  person  *  other  than  an 
insured  bank,  or  a  foreign  bank  as 
defined  in  12  U.S.C.  3101(7),  that, 
directly  or  indirectly,  owns,  controls,  or 
has  power  to  vote  more  than  10  percent 
of  any  class  of  voting  securities  of  the 
member  bank.  The  term  includes  a 
person  that  controls  a  principal 
shareholder  (e.g..  a  person  that  controls 
a  bank  holding  company).  Shares  of  a 
bank  (including  a  foreign  bank),  bank 
holding  company,  or  other  company 
owned  or  controlled  by  a  member  of  an 
individual's  immediate  family  are 
presumed  to  be  evened  or  controlled  by 
the  individual  for  the  purposes  of 
determining  principal  shareholder 
status. 

(2)  Related  interest  means: 

(i)  Any  company  controlled  by  a 
person;  or 

(ii)  Any  political  or  campaign 
committee  the  funds  or  services  of 
which  will  benefit  a  person  or  that  is 
controlled  by  a  person.  For  the  purpose 
of  this  section  and  subpart  B  of  this  part, 
a  related  interest  does  not  include  a 


'  The  term  "ttoddiolder  of  record"  appearing  in 
12  U.S.C.  1972(2)(G)  is  synonymous  with  the  term 
"person." 
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bank  or  a  foreign  bank  (as  defined  in  12 
U.S.C  3101(7)). 

(b)  Public  disclosure.  (1)  Upon  receipt 
of  a  WTitten  request  from  the  public,  a 
member  bank  shall  make  available  the 
names  of  each  of  its  executive  officers 
and  each  of  its  principal  shareholders  to 
whom,  or  to  whose  related  interests,  the 
member  bank  had  outstanding  as  of  the 
end  of  the  latest  previous  quarter  of  the 
year,  an  extension  of  credit  that,  when 
aggregated  with  all  other  outstanding 
extensions  of  credit  at  such  time  from 
the  member  bank  to  such  person  and  to 
all  related  interests  of  such  person, 
equaled  or  exceeded  5  percent  of  the 
member  bank's  capital  and  unimpaired 
surplus  of  $500,000,  whichever  amount 
is  less.  No  disclosure  under  this 
paragraph  is  required  if  the  aggregate 
amount  of  all  extensions  of  credit 
outstanding  at  such  time  from  the 
member  bank  to  the  executive  officer  or 
principal  shareholder  of  the  member 
bank  and  to  all  related  interests  of  such 
a  person  does  not  exceed  $25,000. 

(2)  A  member  bank  is  not  required  to 
disclose  the  specific  amounts  of 
individual  extensions  of  credit. 

(c)  Maintaining  records.  Each  member 
bank  shall  maintain  records  of  all 
requests  for  the  information  described 
in  paragraph  (b)  of  this  section  and  the 
disposition  of  such  requests.  These 
records  may  be  disposed  of  after  two 
years  from  the  dale  of  the  request. 

$215.12    Reporting  requirement  for  credit 
secured  by  certain  bank  stoctc. 

Each  executive  officer  or  director  of  a 
member  bank  the  shares  of  which  are 
not  publicly  traded  shall  report 
annually  to  the  board  of  directors  of  the 
member  bank  the  outstanding  amount  of 
any  credit  that  was  extended  to  the 
executive  officer  or  director  and  that  is 
seaired  by  shares  of  the  member  bank. 

S  215.13    Civil  penalties. 

Any  member  bank,  or  any  officer, 
director,  employee,  agent,  or  other 
person  participating  in  the  conduct  of 
the  affairs  of  the  bank,  that  violates  any 
provision  of  this  part  (other  than 
§215.11  of  this  part)  is  subject  to  civil 
penalties  as  specified  in  section  29  of 
the  Federal  Reserve  Act  (12  U.S.C.  504). 

Subpart  B— {Amended] 

$215.21    [Amended] 

3.  Section  215.21  is  amended  by 
removing  "1841(c)"  where  it  appears  in 
paragraph  (a)  and  adding  in  its  place 
"1971  and  1972"  and  by  removing 
footnote  10  and  redesignating  footnotes 
11  and  12  as  footnotes  5  and  6. 


215.22    [Amended] 

4.  Section  215.22  is  amended  by 
removing  "12  CFR  226.2(p)"  where  it 
sppears  in  paragraph  (c)(l)(ii)  and 
adding  in  its  place  "12  CFR 
226.2(a)(12)". 

By  order  of  the  Board  of  Governors  of  the 
-ederal  Reserve  System,  February  15, 1994. 

Dated:  February  15, 1994. 
^iUiam  W.  Wiles. 
Secretary  of  the  Board. 
FR  Doc.  94-3860  Filed  2-18-94;  3:20  pm) 

ULUNQ  COOE  «210-01-P 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1630 
4IN  3205-AA21 

)efinition  of  Predominantly  Minority 
Neighborhood 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Interim  rule;  request  for 
:omments. 


(UMMARY:  The  Resolution  Trust 
Corporation  (RTC)  is  hereby  adopting  an 
nterim  rule  which  defines 
'  'predominantly  minority 
neighborhood"  as  used  in  section  21A(s) 
>f  the  Federal  Home  Loan  Bank  Act 
FHLBA)  and  section  21A(w)(17)  of  the 
HLBA.  as  amended  by  the  Resolution 
'  "rust  Corporation  Completion  Act. 
1  lection  21A(w)(17)  of  the  FHLBA 
1  equires.  among  other  things,  that  in 
I  onsidering  offers  to  acquire  any 
nsured  depository  institution,  or  any 
ranch  of  an  insured  depository 
nstitution.  located  in  a  predominantly 
1  minority  neighborhood  (as  defined  in 
Bgulations  prescribed  under  section 
lA(s)  of  the  FHLBA).  the  Corporation 
i  hall  give  preference  to  an  offer  from 
J  ny  minority  individual,  minority- 

<  wned  business,  or  a  minority 

<  epository  institution,  over  any  other 

<  ffer  that  results  in  the  same  cost  to  the 
( lorporation,  as  determined  under 

!  Bction  13(c)(4)  of  the  Federal  Deposit 
1  isurance  Act.  Section  21A(s)  of  the 
1  HLBA  permits  the  RTC  to  lease  to  a 
I  linority  acquiror,  on  a  rent-free  basis, 
s  abject  to  certain  conditions,  any  branch 
(fa  failed  institution  which  is  located 
i  1  a  "predominantly  minority 
ijeighborhood."  Section  2lA(w)(17)  of 
e  FHLBA  also  generally  provides  that 
e  RTC  may  provide  to  such  minority 
[dividual,  minority-owned  business,  or 
inority  depository  institution 
Iditional  preferences  in  the  form  of 
pital  assistance  and  performing  assets, 
le  interim  rule  generally  defines 
"  }redominantly  minority 
r  sighborhood"  as  any  U.S.  Postal  Zip 


Code  geographical  area  in  which  50%  or 
more  of  the  persons  residing  therein  are 
minorities  based  upon  the  most  recent 
Census  data,  unless  the  RTC  has 
determined,  in  its  sole  discretion,  that 
other  reasonably  reliable,  readily 
accessible  data  indicates  different 
neighborhood  boundaries.  The  RTC  is 
also  seeking  comment  on  the  interim 
rule. 

This  interim  rule  is  effective  on 
February  24, 1994. 

DATES:  Comments  must  be  submitted  on 
or  before  March  28, 1994. 
ADDRESSES:  Written  comments 
regarding  the  interim  rule  should  be 
addressed  to  John  M.  Buckley,  Jr.. 
Secretary,  Resolution  Trust  Corporation, 
801  17th  Street,  N\V.,  Washington,  DC 
20434-0001.  Comments  may  be  hand 
delivered  to  room  321  on  business  days 
between  the  hours  of  9  a.m.  and  5  p.m. 
Comments  may  also  be  inspected  in  the 
Public  Reading  Room,  801  17th  Street. 
NW..  during  the  same  business  hours. 
Phone  number:  202-416-6940;  FAX 
number:  202-416-4753. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Fick,  Counsel,  TRC  Legal 
Division,  (202)  736-3069;  Gregory  B. 
Smith,  Senior  Counsel.  RTC  Legal 
Division.  (202)  736-3013;  Mark  G. 
Flanjgan,  Senior  Attorney.  RTC  Legal 
Division.  (202)  736-3085;  Edward 
Thomas,  Resolutions  Analyst.  (202) 
416-7179;  Sherry  Chen.  Field 
Resolutions  Speciahst.  (202)  416-7209. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  information: 

Background 

In  August  1989.  Congress  enacted 
section  501  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  .\ct 
of  1989,  (FIRREA).  (codified  as  section 
2lA(b)  of  the  FHLBA.  12  U.S.C. 
1441a(b)).  which  established  the 
Resolution  Trust  Corporation  (RTC). 
Pursuant  to  HRREA  the  RTC  has  the 
duty  to  manage  and  resolve  failed 
depository  institutions  that  come  under 
its  jurisdiction  and  to  conduct  the 
operations  of  the  RTC  in  a  manner 
which  "maximizes  the  *  *  *  return 
from  the  sale  of  institutions  or  assets." 
"makes  efficient  use  of  funds"  and 
"minimizes  *  *  •  losses  *  *  *  in  the 
resolution  of  [failed  institutions]". 
Section  21A(b)(3)  of  the  FHLBA.  as 
added  by  section  501(a)  of  FIRREA.  In 
addition,  the  RTC  is  required  to  resolve 
all  failed  institutions  in  the  "least  costly 
*  *   •  of  all  possible  methods" 
(collectively  Cost  Constraints).  Section 
13(c)(4)(A)(ii)  of  the  Federal  Deposit 
Insurance  Act  (FDL\).  12  U.S.C. 
1823(c)(4)(A){ii),  as  made  applicable  bv 
section  21A(b)(4)  of  the  FHLBA.  12 
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U.S.C.  1441a(b)(4).  The  RTC  is 
committed,  wherever  practicable  and 
whenever  consistent  with  those 
statutory  Cost  Constraints,  to  preserving 
the  ownership  characteristics  of 
historically  minority-owned  depository 
nstitutions.  and  to  increasing  the  total 
lumber  of  minority-owned  depository 
institutions.  See.  Strategic  Plan  for  the 
Resolution  Trust  Corporation.  54  FR 
46574,  November  3. 1989. 

Section  2lA(s)  of  the  FHLBA  permits 
the  RTC  to  make  available  to  an  acquiror 
which  is  either  a  minority  depository 
institution  or  a  women's  depository 
institution,  on  a  rent-free  lease  basis  for 
not  less  than  5  years,  any  branch  of  a 
failed  institution  which  is  located  in  a 
"predominantly  minority 
neighborhood." 

Section  2lA(w)(17)  of  the  FHLBA, 
which  was  added  by  section  3(a)  of  the 
Resolution  Trust  Corporation 
Completion  Act,  Pub.  L.  103-204  (the 
Act),  provides  that  in  considering  offers 
to  acquire  any  insured  depository 
institution,  or  any  branch  thereof, 
located  in  a  "predominantly  minority 
neighboAood",  (as  defined  in 
regulations  prescribed  under  subsection 
(s)),  the  RTC  shall  give  preference  to  an 
offer  from  a  minority  individual, 
minority-owned  business,  or  a  minority 
depository  institution  (Minority 
Acquiror),  over  any  other  offer  that 
results  in  the  same  cost  to  the  RTC  as 
determined  under  section  13(c)(4)(A)  of 
the  FDL\.i 

This  interim  rule  defines 
"predominantly  minority 
neighborhood"  as  used  in  sections 
21A(s)  and  21A(w)(17)  of  the  FHLBA  as 
a  geographic  area  constituting  a  United 
States  Postal  Service  5-digit  Zip  Code 
(Zip  Code)  in  which  50%  or  more  of  the 
persons  residing  therein  are  minorities, 
based  upon  the  most  recent  census  data, 
unless  the  RTC  determines,  in  its  sole 
discretion,  that  other  reasonably 
reliable,  readily  accessible  data 
indicates  different  neighborhood 
boundaries.  The  population  data  and 
the  minority  composition  of  these  Zip 


'  This  Act  also  provides,  in  connection  with  such 
an  acquisition,  the  following  additional  preferences: 
(i)  the  Minority  Acquiror  shall  be  eligible  for 
minority  interim  capital  assistance  under  section 
21A<u)(l)of  the  FHLBA.  provided  that  such 
assistance  is  consistent  with  section  13(c)(4)(A)  of 
the  FDIA:  (il)  the  RTC  may  provide  to  the  Minority 
Acquiror  performing  assets  under  the  RTCs  control, 
in  addition  lo  those  of  the  depository  institution  or 
branch  to  be  acquired,  in  an  amount  not  greater 
than  the  amount  of  the  net  liabilities  carried  on  the 
books  of  the  depository  institution  or  branch  and 
acquired  by  the  Minority  Acquiror;  and  (iii)  such 
disposition  of  the  performing  assets  of  the  failed 
depository  institution  or  branch  to  the  Minority 
Acquiror  shall  have  a  first  priority  over  a 
disposition  by  the  RTC  of  such  assets  for  any  other 
purpose 


Codes  are  determined  using  the  most 
recent  (currently  1990  data)  Census  of 
Population  data  (Census  Data)  collected 
and  published  by  the  U.S.  Department 
of  Commerce.  Economics  and  Statistics 
Administration.  Bureau  of  the  Census 
(Census  Bureau). 

If  the  institution  or  a  branch  thereof 
is  located  in  a  Zip  Code  area  for  which 
no  significant  Census  Data  is  available 
(e.g..  a  business  district  or  office 
building)  the  Zip  Code  of  a  nearby 
geographic  area  served  by  the  institution 
or  branch,  for  which  such  Census  Data 
is  available,  will  be  used  as  its  Zip  Code 
for  purposes  of  this  rule.  If  the  RTC 
determines,  in  its  sole  discretion,  based 
upon  other  reasonably  reliable  and 
readily  accessible  data,  and  subject  to 
RTC's  Cost  Constraints,  that  a  different 
delineation  would  more  accurately 
reflect  the  area  served  by  the  financial 
institution  or  branch  to  be  marketed,  the 
RTC  will  use  such  delineation  as  the 
boundaries  for  the  relevant 
ne^hborhood. 

Tnere  is  no  legislative  history  which 
might  provide  clear  guidance  in 
developing  a  definition  of 
"predominantly  minority 
neighborhood."  Consequently,  except 
for  the  word  "minority"  which  is 
statutorily  defined,  the  definition  of 
"predominantly  minority 
neighborhood"  was,  therefore, 
developed  based  upon  the  common  or 
ordinary  meanings  of  the  individual 
words  comprising  the  phrase,  the 
statutory  context  in  which  they  have 
been  used,  and  based  upon  readily 
available  data. 

One  of  the  ordinary  meanings  of  the 
word  "predominant"  is  "the  most 
common."  WEBSTER'S  ff  NEW 
RIVERSIDE  UNIVERSITY  DICTIONARY 
927  (1988).  Since  in  the  context  of  this 
statutory  framework  a  neighborhood  can 
only  be  either  a  minority  neighborhood 
or  a  non-minority  neighborhood,  the 
most  common  or  prevalent  of  two 
categories  means  a  majority  or  more 
than  half.  Moreover,  consistent  with  the 
legislative  purpose  of  preserving  and 
promoting  minority  ownership  and 
service,  in  the  case  of  any  exact  50% 
split  between  the  two  categories, 
minorities  should  be  viewed  as 
predominant.  Therefore,  if  half  or  more 
of  the  residents  of  a  neighborhood  are 
minorities,  that  neighborhood  is 
predominantly  minority. 

The  word  "minority"  is  defined  by 
statute  to  have  the  meaning  given  such 
term  in  section  1204(c)(3)  of  FIRREA. 
Sections  21A(s)  &  21A(w)(17)  of  the 
FHLBA.  Section  1204(c)(3)  of  FIRREA 
defines  "minority"  to  mean  "any  Black 
American.  Native  American,  Hispanic 
American,  or  Asian  American."  This 


interim  rule  provides  a  definition  of  the 
word  "minority"  which  incorporates  the 
statutory  definition  but  permits  the  use 
of  equivalent  classifications  used  by  the 
Census  Bureau  in  collecting  the  Census 
Data.  Among  other  categories,  the 
Census  Bureau  collects  and  publishes 
population  Census  Data  by  State, 
County,  County  subdivision,  Place.  Zip 
Code  (available  on  CD-rom  or  tape) 
Census  Tract  or  block  numbering  area. 
Block  group,  and  Block.  Each  census  of 
the  U.S.  population  provides  data  on  the 
minority  composition  of  those  areas  in 
a  manner  which  corresponds  with  the 
statutory  definition  of  "minority"  in 
FIRREA.  The  population  classifications 
utilized  in  the  Census  Data  for  the  1990 
census  are:  Hispanic  origin  and  the 
following  racial  categories:  White; 
Black;  American  Indian,  Eskimo,  or 
Aleut;  Asian  or  Pacific  Islander;  and 
Other  Race.  Bureau  of  the  Census, 
Economics  and  Statistics 
Administration,  U.S.  Department  of 
Commerce".  1990  CENSUS  OF 
POPULATION,  GENERAL 
POPULATION  CHARACTERISTICS 
(1992).  Since  Census  Data  is  readily 
available,  its  use  to  determine  the 
minority  composition  of  a  particular 
geographic  area  is  not  only  reasonable 
and  efficient,  but  also  consistent  with 
the  RTC's  statutory  Cost  Constraints. 

The  ordinary  dictionary  meaning  of 
the  word  "neighborhood"  is  a  district  or 
area  with  distinctive  characteristics. 
WEBSTER'S  n  NEW  RIVERSIDE 
UNIVERSITY  DICTIONARY  789  (1988). 
Neighborhoods  vary  in  size  and  can  be 
contained  within  each  other.  Since  the 
only  reasonably  reliable  population  data 
which  is  readily  available  on  a 
nationwide  basis  is  Ciensus  Data,  it  is 
both  reasonable  and  cost -efficient  to 
define  "neighborhood"  in  terms  of  the 
geographic  areas  utilized  by  the  Census 
Bureau.  Census  Data,  including 
minority  composition,  is  available  for 
specific  geographic  areas,  including 
among  others.  State,  County,  County 
subdivision,  Place,  Zip  Code,  Census 
Tract.  Block  and  Block  group.  Census 
Tracts  and  Zip  Codes  appear  to  be  the 
only  such  categories  which  might 
approximate  the  size  and  characteristics 
of  a  "neighborhood"  served  by  an 
"institution,  or  any  branch"  thereof.^ 


'The  RTC  has  found  no  indication  that  an 
extensive,  customized  survey  and  analysis  of  the 
demographics  and  other  characteristics  of  the 
geographic  area  surrounding  each  branch  of  a  (ailed 
institution  would  yield  results  signiricantly 
differenl  from  those  obtained  by  using  Census  Data 
and  Zip  Codes  or  Census  Tracts.  In  addition, 
reliable  population  data  for  individually 
determined  areas  is  not  readily  available  on  a 
consistent  nationwide  basis.  The  nature  of  the 
RTC's  statutory  Cost  Constraints  in  marketing  and 

ContinuMl 
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The  Uaitsd  Staias  Postal  Service  has 
subdivided  ths  Uaitad  Stat«s  and  its 
temUuies  intadiscBsts  geographic  anas 
for  purposes  of  the  distribution.  o£  mail, 
and  bas  dssigiiated  each  sueh  area  withi 
a  5-digit  numeric  Zip  Coda.  See.  XLS. 
Postal  Service.  1993  NATIONAL  FIVE- 
DIGIT  ZIP  CODE  &  POST  OFHCE 
DIRECTORY.  The  individual  areas  - 
defined  by  the  Zip  Codes  generally 
correspond  to  a  district  or  area  with 
distinctive  characteristits.  The  Zip-Code 
itself  is  one  distinctive  characteristic 
that  ties  the  area  and  its  residents 
togethen.  Moreover,  most  Zip  Code  areas 
are  further  distinguished  by  the 
presence  of  a  postal  facility  dmigned  to 
service  those  neighborhoods. 
Accordin^y.  Zip  Codes  constitute  an 
existing,  comprehensive  system  for 
describing  area*  that: generally 
approximate  aeighho^ood&. 

Individual  Census  Tracts  and  Census 
Blocks,  by  their  nature,  do  not  appear  to 
be  reasonable  alternatives  to  Zip  Codes 
to  utilize  on  a  general  basis.  According 
to  the  Census  Bureau,  Censii.s  Blacks  are 
small  areas  bounded  on  nil  sides  by 
visible  features  such  as  streets,  roads., 
streams,  aiid  railroad  tracks,  and  by 
invisible  boundaries  such  as  city.  tDv«i, 
towoship.  and  county  limits,  propeitty^ 
lines,  and  short,  imaginary  e^Uensions  of 
streets  and  roads.  Bureau  ot  the  Census, 
Economics  and  Statistics 
Administration,  U.S.  Department  o£ 
Commerre.  1990  CE.NSUS  OF 
HOUSING,  GENERAL  HOUSING 
CHARACTERISTICS  (1992).  Individual 
Census  Blocks  because  oi  their  size 
appear  to  be  inappropriate  for 
determining  the  boundaries  of.  a 
neighborhood  served  by  a  financial 
institution,  or  a  branch  thereof  on  a 
general;  basis.  Census  Trairts,-*  aithouglt 
larger  than  Census  Blocks,  are  small, 
relatively  perraanani  statistical: 
subdivisions  of  a  country  whi«.h  usually 
have  between  2.500  and  ».000  persons, 
and  when  first  delineated,  are  designed 
to  be  homogeneous  with,  respect  to 
population  characterisUcSv  economic 


sellinga  failed'dt^pottitory  instltuiian  dictates  tiut 
the  idemiricatioaof  "prsdominanlly  minority- 
neighborhoods"  be  accomplished  with  relative 
spwd and  .Tiiniinal  expenge.  Tho  failed  iDsiifutiona 
the  RTC  resolves  suffer  significant  operating  Iwscs 
on  a  ditily  tiasu.  .\n  increase  in  thoiwopezating 
losses  due  lo  a  delay  in  the  resolution  of  the 
inMilution  i^aused  by  the  impiementation  of* 
definition  of  "predominately  minority 
neighborhood"  which  is  difficult  a-od  ti-nie 
consuniing  to  utilize  is  clearly  inconsistent  with  the 
RTCs  siarjfory  duties. 

>  Slaitin^  with  tits  1990  Census  those  area*  which 
are  not  covered  by  Census  Tracts  have  been, 
subdivided  into  "Block  Numbering  Areas"  (BNA'sl 
These  BNA's  are  essentially  the  equivalent  of 
Census  Tracts,  except  that  they  have  bean. 
di>lineated  by  a  Stai«  agency  instcadof  alocaL 
committra. 
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St)  tus,  and  living  cQnditi(m&.  Biireavaf 
th  I  Census,  Econonues  and  Statistics 
At  ministratioo.  U.S  Depactment  of 
Cx  mmerce.  1990=  CENSUS  OF 
H(  HJSING,  GENERAL  HQUSING 
a  ARACTERISTICS  (1902). 

ndividual  Census  Tracts  or  Census 
Bl  >cks  aregeneralLy  impractical' for  use 
in  jdefining  the  boundaries  of  a 
ne  ghborheod  served  by  a  financial; 
ini  titution,  or  a  branchi  thereof  on  a 
ge  lerally-  uni£onn>  basis,  and  are 
in  onsistent  with  the  spirit  of  the 
lej  islation.  Howevat,  useof  Cen.sua 
Tt  cts  or  Census  Blocks  on  an 
in(  ividual  or  aggregate  basis  may  be; 
ap  )ropriate  on  anexc»ptioiiibasis.  The 
Ac  t  is  tntendeditoenhamce 
op  jortunities  for  Minorities  to  acquire 
in;  titutions  and  branches  which* 
pr  marily,  "serve"  N4inoBnty  residents. 
13 )  Goog.  Rec.  HU)899-90Q.  (daily/ ed 
N<  vember  22,  1993)  (statement  of  Rep. 
M  Lime).  The  people  served  by  a 
de  )ository  institution  or  branch  may  be 
lo<  ated  over  a  relatively  large 
get  igraphic  area,  geneially  transcending 
Ce  tsus  Block  boundaries  and,  most 
lik  jly,  Census  Tract  boundaries  as  wwll. 
Ce  ^sus  Tracts  and  Census  Blocks  tend 
to  M)  small  areas,  focussd  oaLy^  on 
res  idences  and  are  generally  not  fiscosed 
on  all  residential  nei^borhoods  served 
by  a  local  financial- institution,  or  a 
br<  nch  office  ihereot 

'  'he  Zip  Codes  (and  the  baundaries 
the  reoQ  of  offices  of  a  failed:  institution 
ter  d  to  be  larger  areas  and.  are  readily' 
as<  ertainable-both  by  RTC  personnel 
am  I  by  potential  bidders.  Such  is  not  the 
cas  e  for  Census  Tracts.  The  addresses  o£ 
e8(  h  of  the  offices  of  a  biled  institutioa 
air  (ady  contain  the  Zip  Code,  and  the 
boi  mdariesof  eachZip  Code  area  are 
av<  ilable  at  the  local  Post  Of!:ce. 

r  iot withstanding  the  obvious 
ad<  ar.tages  of  a  definition  based  on 
fixt  >d  methodology,  eircumstances  may 
ari  \e  where  that  approach  fails  to 
ace  urately  reflect  the  reality  of  the 
reli  !vant  neighborhood.  For  example,  if 
an  nstitution  or  branch  Ls  physically 
loc  Jted  within  Zip  Code  Otiodl,  near  the 
boi  indary  with  Zip  Code  00002.  a 
me  ;hanical  application,  of  the  Zip  Code 
ap  roach  would  indicate  that  the 
bn  ich  serves  customere  in  the 
nei  ^borhood  defined  b)(  Zip  Code 
00(  01.  Ot  for  example,  a  rigid 
api  licafioa  of  ttie  Zip  Code  approach  to 
the  individual  offices  of  an  institution 
mi  ht  preclude  the  designation  of  the 
wh  lie  institution  as  being  located  in  a 
pre  dominantly  minority  nei^borhood 
altiough  other  raUonal bases  might  exist 
for  a  determination  that  the  institutioa 
as  I  .whole  is  located  in  a  predominantly 
mi  lority  neighborhood  Therefore, 
rat  ler  than  rigidly  applying  the  Zip' 


Code  approach,  iCtheffTC  datennines, 
in  its  sole  discrBtion  and  subject  to>  its 
Cost  ConstEainls..  tiiat  other  csasonebly 
reliabla  infoGmatian  and  data,  that  is 
readily  accesahlctD  it.,  indicates 
diEkieotbanadanas  wMckmora 
acairateL]»  nafiecG  the  relevant 
neighbothood,  tfaa  fTTC  maji  defin»  the 
relevant  neighbothood  in  tarms  oCdioaa 
different  boundaries 

Conchisioa 

The  RTC's  definition  oC 
"predominantly^  minoEity)r 
neighborhood"  is  based  on  readily' 
available,  established  and  accepted 
infonnationc  Zip  Codes  and  Census 
Data.  A  "pcedominaatLy  minoti^ 
neighborhood"  caaoi,  thereforsv  be 
identified  using  existing,  obfective- 
standards  tSt)  A  ZipCooe  to  define  the 
geographic  area  which  generally 
constitutes  the  aeighbaihoQdand(2) 
Census  Data.  tO' determine  the  minority' 
compositioa<  of  that  neighborhood  bi 
the  event  that  the  RTC,  in  its  sol» 
discretion,  determines  that  other 
reasonably  reliable  information  and 
data,  that  is  readily' accessible- to  it., 
indicates  more  accurate- boundaries  for 
such  neighborhood.,  the  RTC  will;  define 
such  neighborhood  using  those  more 
accuratelwundaries.  The  proposed: 
definition  permits  the  RTC  to  quickly 
identify  "predominantly  auru)rityr 
neighborhoods"  without  delaying  the 
resolution  o£  an  institution  consistent 
with  the  RTC's  statutory  Cost 
Constraints.  The  methodology  adopted 
by  this  interim  rule  constitutes  a 
reasonable  basis  upon  which  to  define 
'  ■  predominantly  minority 
neighborhood"  consistent  with  the 
purposes  of  .sections  21A(s)  and  (w){17) 
of  the  FHLBA  andconsistent  with  the 
RTC's  duties  in  resolving  failed 
institutions. 

Administrative  Procedure  Act 

The  RTC  is  adopting  this  rule  as  an 
interim  rule.  It  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register  without  the  usual 
notice  and  comment  f)eriod  or  delayed 
effective  date  as  provided  for  in  the 
Administrative  Procedure  Act,  5  UvS.C 
553.  These  requirements  may  be>  waived 
for  "good  cause. ""  The  definition 
provided  by  the  interim  rule 
implements  the  AcL  Promulgation  oE 
the  rule  oa>  an  expedited  basis  is 
necessary  to  permit  the  immediate 
implementation  of  the  new  statute  in 
order  to  avoid  the  additional,  losses  that 
would  otherwise,  be  incurred  due  to  the 
delay  in  the  resolution  of  failed 
institutions  pending  the  usual  delayed 
effective  date.  Thus,  the  RTC  finds  that 
the  benefits  to  the  public  in  adopting 


the  interim  rule  outweigh  any  possible 
harm  resulting  from  not  seeking 
comment  on  the  proposed  rule  in 
advance  of  its  effective  date.  The  RTC 
actively  solicits  comment  on  this 
interim  rule  and  will  consider  those 
comments  in  the  adoption  of  the  rule  as 
final. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  seq..  the 
following  initial  regulatory  flexibiUty 
analysis  is  provided: 

1.  Reasons,  objectives,  and  legal  bases 
underlying  the  interim  rule.  These 
elements  have  been  discussed  above  in 
the  Supplementary  Information  section. 

2.  Small  entities  to  which  the  rule 
would  apply.  This  rule  applies  equally 
to  acquiring  institutions  of  all  sizes 
inasmuch  as  the  RTC  has  been  given  no 
discretion  in  this  matter  by  Congress. 

3.  Impact  of  the  interim  rule  on  small 
businesses.  There  is  no  burden  imposed 
on  small  businesses  by  this  rule  which 
merely  defines,  pursuant  to 
Congressional  direction,  a  term  utilized 
in  the  statute. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  knowm  federal  rules 
that  overlap,  duplicate,  or  conflict  with 
the  interim  rule. 

5.  Alternatives  to  the  interim  rule. 
The  RTC  has  not  identified  alternatives 
that  would  be  less  burdensome  to  small 
businesses  and  yet  effectively 
accomplish  the  objectives  of  the  rule 
because  there  is  no  burden  imposed  on 
small  business. 

Request  for  Public  Comment 

The  RTC  is  issuing  this  interim  rule 
in  response  to  statutory  direction  to 
define  "predominantly  minority 
neighborhood."  The  RTQis,  however, 
hereby  requesting  comment  during  a  30- 
day  comment  period  on  all  aspects  of 
the  interim  rule. 

List  of  Subjects  in  12  CFR  Part  1630 

Savings  associations. 

For  the  reasons  set  out  in  the     - 
preamble,  the  RTC  hereby  adds  part 
1630  to  title  12.  chapter  XVI  of  the  Code 
of  Federal  Regulations,  to  read  as 
follows: 

PART  1630— DEFINITION  OF 
PREDOMINANTLY  MINORITY 
NEIGHBORHOOD 

1630.1  Purpose  and  scope. 

1630.2  Definitions. 

1630.3  Predominantly  minority 
neighborhood. 

Authority:  12  U.S.C.  1441a(b)(ll).  (s)  and 
(w)(17). 


fl63ai    Piirpoea  and  scope. 

The  provisitms  of  this  part  define 
"predominantly  minority 
neighborhood"  for  the  marketing,  sale 
and  resolution  of  depository 
institutions,  and  branches  thereof,  by 
the  Resolution  Trust  Corporation  (RTC) 
under  the  rent-free  lease  provisions  of 
section  21  A(s)  of  the  Federal  Home 
Loan  Bank  Act  (FHLBA)  and  the 
minority  preference  provisions  of 
section  2lA(w)(17)  of  the  FHLBA. 

S  1630.2    Dennltlons. 

(a)  Branch  means  a  domestic  branch 
as  defined  in  section  3(o)  of  the  Federal 
Deposit  Insurance  Act,  as  amended,  12 
U.S.C.  1813(o). 

(b)  Census  Bureau  means  the  U.S. 
Department  of  Commerce,  Economics 
and  Statistics  Administration,  Bureau  of 
the  Census. 

(c)  Census  Data  means  the  population 
data,  including  without  limitation  the 
composition  by  Race  and  Hispanic 
origin  of  each  U.S.  Postal  Service  Zip 
Code  area,  provided  by  the  Census 
Bureau  for  the  most  recent  Census  of 
Population. 

(d)  Minority  means,  any  Black 
American.  Native  American,  Hispanic 
American,  or  Asian  American,  as 
specified  in  section  1204(c)(3)  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  as  utilized 
in  sections  2lA(s)  and  (w)(17)  of  the 
Federal  Home  Loan  Bank  Act  (12  U.S.C. 
1441a)  or  such  other  equivalent 
classifications,  as  determined  by  the 
Resolution  Trust  Corporation,   - 
including,  without  limitation,  those 
used  by  the  Census  Bureau  for  the  most 
recent  Census  Data. 

(e)  Face  means  a  racial  classification 
used  by  the  Census  Bureau  pursuant  to 
the  guidelines  in  Federal  Statistical 
Directive  No.  15  issued  by  the  Office  of 
Management  and  Budget,  which 
provides  standards  on  ethnic  and  racial 
categories  for  statistical  reporting  to  be 
used  by  all  Federal  agencies.  The  OMB 
directive  is  available  from  Office  of 
Administration,  EOP  Publications,  725 
17th  Street,  NW.,  room  2200.  New  EOB. 
Washington,  DC  20503. 

(0  RTC  means  the  Resolution  Trust 
Corporation,  in  its  corporate, 
conservatorship  or  receivership 
capacities,  as  applicable. 

(g)  U.S.  Postal  Service  Zip  Code 
means  a  five-digit  numeric  code  that 
identifies  a  specific  geographic  area 
within  the  United  States  and  its 
territories  which  is  used  by  the  U.S. 
Postal  Service  for  the  distribution  of 
mail. 


§1630,3   Predominantly  mlnortty 


The  phrase  "predominantly  minority 
neighborhood"  as  used  in  sections 
21A(s).  (w)(17)  of  the  Federal  Home 
Loan  Bank  Act.  means  an  area 
delineated  by  the  geographical 
boundaries  of  a  U.S.  Postal  Service  Zip 
Code,  in  which,  according  to  the  most 
recent  Census  Data.  50%  or  more  of  the 
residential  population  is  Minority: 
unless  a  diflTerent  geographic  area  has 
been  determined  by  the  RTC,  in  its  sole 
discretion,  based  on  readily  accessible 
and  reasonably  reliable  information  and 
data,  to  more  accurately  represent  an 
area  having  distinctive  or  shared 
characteristics,  that  is  served  by  the 
institution,  or  Branch  thereof,  being 
marketed  by  the  RTC,  in  which  50%  or 
more  of  the  population  is  Minority. 

By  order  of  the  Chief  Executive  Officer. 

Dated  at  Washington.  DC,  this  18th  day  of 
February  1994. 

Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-CE-69-AD;  Amendment  39- 
8837;  AD  94-04-17] 

Airworthiness  Directives:  Twin 
Commander  Aircraft  Corporation  500, 
520,  560,  680, 681. 685. 690, 695.  and 
720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Twin  Commander  Aircraft 
Corporation  (Twin  Commander)  500, 
520.  560.  680,  681,  685,  690,  695, and 
720  series  airplanes.  This  action 
requires  inspecting  the  flap  system  for 
cables  with  broken  wires  or  pulleys 
with  worn  cable  clips,  replacing  any 
damaged  parts,  and  replacing  the  master 
pulley  and  cable  with  new  parts  of 
improved  design.  Reports  of  cable 
fatigue,  particularly  the  master  pulley 
cable,  on  several  oi  the  affected 
airplanes  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  flap  system  failure 
caused  by  cable  fatigue,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  Effective  April  15,  1994.  The 
incorporation  by  reference  of  certain 


publications- IfstBd  ia^e  regufetions  is 
approved  by  the  Director  of  the  Federaf 
Register  as  of  Aprit  t5v  1964. 
ADDRES8C9:  Service  information' that 
applies  to  this  AD  may^  be  obtained' from 
the  Twin  Commander  Aircraft 
Corporation.  19003-  39th  EMve,  ME, 
Arlington.  Washingltjn  98223.  This 
information  may  also  be  examined  at 
the  Federaf  Aviation  Adtninisttation. 
(FAA)..eentrat  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  tSSff.  60t 
E.  12th  Street.  Kansas  City,  Missouri 
64  W6;  orat  the  Office  of  the  FederaF 
Register,  800  North,  GapitoFStJeet,  NW.. 
suite  TOO,  WhshmgtDO,  DC 
FOR  FURrHERMPORMAIlOli CONTACT:  ML 
Mike  Pafiion.  Aerospace  Engineer,.  FAA. 
Northwest  J^fiauntain.  Bagioa*  1601  Und 
Avenue  SW.^  Ranlon,  VMa.<hingtnn. 
98055-4056;  telephone  (206)'ZZ7-2S94; 
facsimile  (206>  2V^tt9t. 
su^PwewewTAWv  iwf  owwnow.  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulattons  tc  ibchidb  an  AI> 
that  would  apply  to  certairsTwitt 
Commander  500,  520,  560,  680,  ^fi, 
685,  e9a>  69S>  and-  TZa  series  airplnies 
was  published  in  the  FadenlRapstir 
oo.  ^  19v  1983<  (Oft  FB  38640)»  Th» 
action  proposed  to  require  inspecting 
the  Qa{^  a^ntem  for  cables  witb>  brokem 
wires  ahd  puUeys  with,  worn  chps, 
replacing  any  dfamaged'  parts,  and 
replacing  the  master  pulley  with  anew 
part  of  improved  design.  The  proposed 
actions  waaUt  be  accamp&shed'  hi, 
accordance  with  Twin  (Dnnmander 
Service  Bulletin  No.  21Q„dated 
February  1. 1991. 

biterestsd*  persons  have  been  afforded' 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been,  given  to  the  two 
comments  received. 

One  commenter,  the  Twin 
Commander  Aircraft  Corporation, 
supports  the  proposed  rule,  and 
recommends  wording  the  proposed  AD 
to  more  closely  coincide  with  Service 
Bulletin  210,  dated  February^  1, 1991. 
The  FAA  concurs  anrf  has  reworded  the 
proposal  accordingly.  This  change  does 
not  add  any  additional  burden  upon 
U.S.  owners/operators  of  the  affected 
airplanes  than  vtas  originally^  proposed. 

The  other  commenter  states  that  & 
parts  availability' problem' may  occur  if 
owners/operators  of  the  affected 
airplanes  fisd  as  many  damaged  puUeys 
in  thecab^^9t«m8Sthi»0wnen$' 
operator  did  on  a  Mede)<  890ff  airploie. 
This  commenter  beis  that  there  is  not 
sufficient  parts  inventing  Mrcoincide 
with  tbe  50-bo«rthne-in-9erviee(T16)> 
compliooce  time,  and  leconunends 
changing  theeooBpliance  tinuitD  12 
months.  The.  FAA  does  not  cancuc 
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Ti  An  Commamfin'  has  asseredthe  FAA 

th  It  there  will  be  ade<pate  parts 

a\  ailable  for  all  required  repairs.  In< 

ac  dition.  if  atemponoykdeley  in;  parts 

av  ailability  should. occur,  then:  an 

o\  7i«y operator  Gould.  request  an 

e>  hension  of  tha  compliance  time 

th  ough  instructions  specified  in 

pa  ragrapb  (d)  of  the  proposed  AD,  The 

pr  sposed  AD  is  unchanged  as  a<  result:  of 

th  s  comment 

\fter  careful  review  of  all' available 
information,  the  FAA  baa  detannioed 
th^t  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
pi  jposed  except  for  the  wording 
cb  inges  reforenced  above  and  minor 
eatoricd  corrections.  The  FAA  has 
determined  that  these  mtnos  changes 
anld.contctians  wiUitaC  change  tbet 
m  mningtnfthe  rrHnni  mhtiiiiiji 
ac  ditional  bxuden  upon  the  pi^lic  tjmm 
w<  A  aizeady  pmposed 

FAA  estHnateedtot  xaw 
MS  ioithe  t7l&  aegfstTy  wiOibe 
^tMs  AD^  As*  it  witttBhe 
iroximstely  2S  werkhear»  per 
)  lime  to- aeeenfptt8h>  the  requ«red 
on,  and  that  the  average  labor  rate  is 
iroximel«^S55an)hav.  Parts  eest 
'  natelyrSfiOQ' per  airplane.  Based 
figuzesw.  the  tote^  cost  impact  of 
AD'  on  UiSL  opeisten  is  esttmatad  ttx 
.  I3',ft73^0ii  This  figDseiSi  based  upon 
th^  assumption,  that  none  a£  tbe  afbctad 
aiijplane  operators  hove  accomplished 
tlu  r  mqaixed  actions. 

'  Tie  regnlations  adopted  herein  wilt 
no  t  have  substantiaF  direct  effects  on  the 
St  tes,  on  the  relaticmship  between  the 
na  ional  government  and  the  States,  or 
on  thedistnbutionof  power  and 
ret  ponsibilities  among  the  various 
lei  eb  of  government  Therefore,  in 
ao  :ordance  with  Executive  Order  12612, 
it  s  determined  that  this  final  rule  does 
nc  :  have  sufficient  federalism 
im  plications  to  warrant  the  preparation 
of  I  Federalism  Assessment 

'or  the  reasons  discussed  above,  I 
ce  tify  that  this  action  (1)  is  not  a 
"s  gnificant  regulatory  action"  under 
E>  jcutive  Order  12866;  (21  is  not  a 
"s  gnificant  rule'*  imdei  DOT 
Re  julatory  Policies  andProcedures  (44 
FF  1WJ34,  February  26, 1979):  and  (3) 
wi  1  not  have  a  significant  economic 
im  )act,  positive  or  negative,  on  a 
su  istantial  number  of  smaif  entities 
un  ier  tlkeciitBria  of  the<ItegdMoiy 
Fit  xifailit]»'Act.  Acopy  of  tliefina^ 
evi  iluatian  piepend  fior  this  actioa  i» 
coi  itained  in  the  Rules  Dachst  A  copy 
of  t  maybeabtaii»dby>cont&etingthe 
Ru  es  Docfaaftatthe  locitjoni  provided 
un  ler  the  caption  ADDRESSES. 


List  of  S«ril)aLl»  io  t*  CSH  Pa*»  39 

Air  transportation.  Aircraft,.  Aviation 
safety,.  Incorporation  by  ceference. 
Safety. 


Adoptkmiof  the, 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratov,  the  Federal  Aviatioa 
Administration  amends  14  CFR  part  39 
of  the  FederaF  Aviation- Regulations  as 
follows: 

PART  39— AIRWORTHINES& 


l..The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autharityt  4aU.&C  App.  ia64(aft.VI21 
and  1423^49  US.Q.  ia6(g);  and  MCFR 
11.89. 


f3ll1» 

2.  SisetiBR  39i  t3  i»  amendsd  bjk 
addbi^tiie  Ibttbwing'newAD  tiPMadas 
folfaws: 

04  04  17    TWfn  CbmniaiMler  Aircralf 
Coiporatkue  Amendbraors^'-OTST'; 
Docket  Noi  9»-CB^-S»-M); 
Applicability:  Models  500,  50QA,.9OQB'.. 

5006,  90M2. 520)  560^  K»A,  9MB.  5«0P.  6«0. 

68Qfi.  nov.esoFL.  eaoFLm;  aaarR,.6eoT,. 
680W;  6eo«A.a»v  MS,  ««•«  sma^  ssta. 

690C.  690D,  695. 695 A.  695B;.aDd2»k 

airplanes  (fllL««rial.niimhnr«),  /•Ttifir^^tKnf  {p 

any  category! 

CompliancB:  Required  within  tita  next  50* 
hour»  Hnm-ln-Mnrtce  after  die  efibctive  date 
of  this  AD,  unlaw  alteady  aocampllshed 

To  ptevent  flapisjwtBmi&ihiie  causodby' 
cable  btioBe,^  whish  could.  leaolt  in  lose  o€ 
control  of  the  airplane,  accomplisli.  the 
following: 

(a)  AcrompUahtiirfiillowing^inspeetiaae 
and  parts  replacements  (where  applicable), of 
tlie  flap  system  in  accordance  witii  the 
Accomplishment  liistructions  section  of 
Twin  Comnundiir  Service  Bulletin  (SB);  Na 
210..dBtedFebnMEy  1, 1991. 

(1)  Rub  each,  flapsystemcable  over  its 
length,  using  a  sofi  cotton,  cloth.  When  the 
cotton  snags,  visually  insptect  the  calile  for 
broken  wires.  Prior  to  further  flight,  replace 
any  cable  having  a.  broken  wire. 

(2)  Inspect  the  slave  pulley  groove  width. 
If  the  groove  is  too  oarrow  as  specified:  in 
Part  I,  paragraph  G.  of  the  AccompUsfamant 
Instructions  section  of  Twin  Commander  SB 
Na  2t9,  prior  to  further  flight,  replace  tiie 
slave  pulley  and  slave  pulley  cable. 

(3)  Visually  inspect  the  flap  system  fcr 
pulleys  with  worn  cable  clips  or  rubbing 
against  the  upper  or  lower  support  bnckets. 
Prior  to  further  flight,  replaca.any.  damaged 
pulleys,  brackets.  orcW^w. 

(b)  Replace  the  master  puiiey  and  the 
master  pulley  cable  with  new  parts  of 
improved  design  in  accordance  with  the 
Accomplishment  InstnictJons  sectioaof 
Twin  Commander  SB  Na  21<X  dated' 
February  1. 1991.  The  appRcabkat  matter 
pulley  and  master  cable  pulley  partmmibers 
are  rdbanoad  in.TaMe  Lo^TWioGbrnmandhr 
SB  No.  2ia 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  witere 
the  requirements  of  this  AD  can  be 
accomplished 

(d)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Seanle  Aircran 
Certification  Office  (ACO),  FAA,  Northwest 
Mountain  Region.  1601  land  Avenue  SW., 
Renton,  Washington  98055-4056.  The 
request  shall  be  fcuwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  oommenta  and  then  aeod  it  to 
the  Manager.  Seattle  ACO,  FAA,  Northwest 
Mountain  Region. 

Note:  Information  concemino  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO,  FAA, 
Northwest  Mountain  Regioa. 

(e)  The  inspection  and  replacement 
required  by  this  AD  shall  be  done  In 
accordance  with  Twin  Commander  Service 
Bulletin  Na  210.  dated  February  1. 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Twin  Commander  Airciaft 
Coiporation,  19003  59th  Drive.  NE., 
Arlii^on.  Washington  98223.  Copies  may  be 
inspected  at  the  FAA.Central  Re^n,  Office 
of  the  Assistant  Chief  Counsel  room  1558, 
601  R  12th  Street,  Kansas  Qty,  Miuourt.  or 
at  the  Office  of  the  Federal  Re^ei,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(f)  This  amendment  (39-8837)  becomes 
effective  on  April  IS.  1994. 

Issued  in  Kansas  City,  Missouri,  on 
February  15, 1994. 

Barry  D.  dements, 

Manager,  Smail  Airplane  Directorate.  Aircraft 
Ceitificatioo  Service. 
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DEPARTMENT  OF  COMMERCE 

Inlamational  Tiade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International    > 
Affairs 

15CFRPart303 
[Docket  Na  931090-404q 
RIN062S-AA0S 

Limit  on  Duty-Free  Insular  Watches  In 
Calendar  Year  1994 


AGENCIES:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
action:  Pinal  rule. 


SUMMARY:  This  action  amends  15  CFR 
Part  303,  which  goveros  duty-exemption 
allocations  and  duty-refund 
entitlements  for  watch  producers  in  the 
United  States'  insular  possessions  (the 
Virgin  Islands.  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  amendments  establish  the 
total  quantity  and  territorial  shares  of 
duty-exemption  for  1994  and  adjust  the 
wages  considered  creditable  towards  the 
production  hicentive  certificate  (PIQ. 
EFFECTIVE  DATE:  PelBvary  24. 1994. 
FOR  FURTHER  MFORMATraN  CONTACT: 
Faye  Robinson.  (202)  482-1660. 
SUPPLEMENTARY  MFORMATKM:  The 
insular  possessions'  watch  industry 
provision  in  Section  110  of  Public  Law 
97-446  (96  Stat.  2331)  (1983)  (19  U.S.C 
1202,  note)  reouires  the  Secretary  of 
Commerce  and  the  Secretary  of  tea 
Interior,  acthig  )oint}y,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watch  moven>ent8  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Narthem 
Mariana  Islands.  Regulations  on  the 
establishment  of  th^  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  make  the  changes  in 
§303.14. 

The  rule  also  modifies 
§  303.14(aKlM>)  by  increasing  the  dollar 
amount  of  wages  per  person  that  the 
Departments  can  consider  in  calculating 
the  producers'  allocations  aini  PICs.  IIm 
limit  is  raised  to  $35,000  in  order  to 
help  attract  and  retain  the  inanageri«d 
talent  necessary  to  operate  efficient 
watch  assembly  plants. 

We  publish  these  revisions  in 
proposed  form  on  December  14, 1993 
(58  FR  65294)  and  invited  comments. 
We  received  no  comments. 

The  Departments  establish  for 
calendar  year  1994  a  total  quantity  and 
respective  territorial  shares  as  shown  in 
the  following  table: 

Virgin  Islands  3,600.000 

Guam 500,000 

American  Samoa  500,000 

Northern  Mariana  Islands ..         500,000 

Total 5.100.000 

Under  the  Administrative  Procedure 
Act,  5  use  553(d)(1),  the  effective 
date  of  this  rule  need  not  be  delayed  for 
30  days  because  their  rule  relieves  a 
restriction.  The  restriction  is  relieved  by 
raising  the  amount  of  wages  per  person 
that  the  Departments  can  consider  in 


calculating  the  producers'  allocatians 
and  PICs. 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatoty 
Flexibility  Act,  5  U.S.C  601  et  seq.,  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantia)  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  aniected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act 

This  rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C  3501  et  seq..  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numtwrs 
0625-0040  and  0625-0134.  The 
amendments  >vill  not  increase  the 
information  burden  on  the  public 

List  of  Sol^ects  in  15  CFR  Part  303 

Administrative  practice  and 
pnx^edure,  American  Sanma,  Customs 
duties  and  inspection.  Guam.  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we  are 
amending  part  303  as  follows: 

PART  303-(AMENDEO] 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  PubUc  Law  97-446,  96  Stat 
2331  (19  U.S.C  1202,  xtole);  Public  Uw  94- 
241. 90  StaL  263  (48  U.S.C  1681.  note). 

S  303.14    (Amendedl 

2.  Section  303.14(a)(l)(i)  is  amended 
by  removing  "$32,000"  and  adding 
"$35,000  "  in  its  place. 

3.  Section  303.14(d)(1)  is  a.Tiended  by 
removing  "Guam,"  before  American 
Samoa. 

4.  Section  303.14(d)(2)  is  amended  by 
adding  "and  Guam"  after  Virgin  Islands 
and  removing  "share"  and  adding 
"shares"  in  its  place. 
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5.  Section  303.14(e)  is  amended  by 
removing  "4,080.000"  and  adding 
"3,600,000"  in  its  place. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
Leslie  M .  Turner, 

Assistant  Secretary  for  Territorial  and 
International  Affairs. 

(FR  Doc  94-4198  Filed  2-23-94;  6:45  am) 
BIUJNQ  COOE  3610-08-M  «id  4310-M-M 

Bure«i  of  Export  Administration 

15  CFR  Parts  770. 772, 773, 776.  and 
799 

(Doctwt  No.  931245-3345] 

Computers:  General  License  Eligit>ility; 
Supercomputer  Definition 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  revise  the  definition  of 
"supercomputers".  This  final  rule 
increases  the  "supercomputer" 
threshold  level  from  a  CTP  (composite 
theoretical  performance)  equal  to  or 
exceeding  195  Mtops  (million 
theoretical  operations  per  second)  to  a 
CTP  equal  to  or  exceeding  1,500  Mtops. 

This  rule  also  increases  the  General 
License  GFW  eligibility  level  for  digital 
computers  controlled  by  ECCN  4A03A 
to  a  CTP  of  500  Mtops  or  less  for  eligible 
countries  listed  in  the  Nuclear 
Nonproliferation  Special  Country  List 
(i.e..  Supplement  No.  4)  and  1.000 
Mtops  or  less  for  other  eligible 
countries.  To  conform  with  recent 
COCOM  changes  to  the  International 
Industrial  List  (IL).  this  rule  makes 
General  License  G-DEST  available  for 
exports  of  "digital"  computers  with  a 
"CTP"  not  exceeding  260  Mtops,  except 
to  Country  Groups  S  and  Z,  Iran,  Syria, 
and  South  African  military  and  police 
entities.  The  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  maintains  an  embargo  on  other 
destinations,  such  as  Iraq  and  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

In  addition,  this  rule  raises  the  level 
at  which  nuclear  nonproliferation 
controls  apply  to  digital  computers 
controlled  by  ECCNs  4A01  A,  4A02A. 
and  4A03A.  Nuclear  nonproliferation 
controls  now  apply  to  computers  with  a 
CTP  exceeding  500  Mtops  for  countries 
listed  in  Supplement  No.  4. 

This  rule  makes  more  computers 
eligible  for  export  under  the  special 
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lice  ise  procedures  because  the 

eli{  bility  levels  for  certain  coimtries  are 

tie<  to  either  the  supercomputer 

thn  shold  level  or  the  nuclear 

not  proliferation  control  level  for 

computers,  both  of  which  are  increased 

by^is  rule. 

F  nally.  this  rule  revises  the  Technical 
Not  9  in  the  Commerce  Control  List  that 
pro  iddes  instructions  on  calculating 
"C  P". 

EFF  ECnVE  DATE:  February  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  on  computers 
con  tact  Joseph  Young,  Information 
Syt  (ms  Technology  Center,  Office  of 
Tec  inology  and  Policy  Analysis, 
Tel  iphone:  (202)  482-0706. 

F  [>r  information  on  licensing  policies 
am  procedures  applicable  to 
suf  arcomputers,  contact  Gene  Peterson- 
Bet  rd.  Office  of  Technology  and  Policy 
An  tlysis,  Telephone:  (202)  482-4220. 

SUf  PLEMENTARY  INFORMATION: 

Ba<  kground 

1  his  interim  rule  revises  the 
del  nition  of  a  supercomputer,  expands 
the  General  License  GFW  eligibility 
lev  il  for  digital  computers  controlled  by 
EC  IN  4A03A,  raises  the  levels  at  which 
nu(  lear  nonproliferation  controls  apply 
to  I  omputers  controlled  by  ECCNs 
4A  )1A.  4A02A,  and  4A03A,  and  makes 
mc  "e  computers  eligible  for  export 
unAer  the  special  license  procedures. 

m  international  negotiations  with  our 
pa]  tner  in  the  supercomputer  regime, 
we  have  reached  agreement  on  a  new 
su[  ercomputer  threshold  level. 
Ac  :ordingly,  this  rule  revises  the 
de  inition  of  "supercomputer"  in 
§  7  '0.2  and  §  776.11(a)  to  increase  the 
su  ercomputer  threshold  level  from  a 
CI  '  (composite  theoretical 
pel  formance)  equal  to  or  exceeding  195 
Mt  >ps  (million  theoretical  operations 
pel  second)  to  a  CTP  equal  to  or 
ex(  eeding  1,500  Mtops.  The  United 
Su  tes  continues  to  seek  an  agreement 
ths  t  would  increase  the  supercomputer 
thi  jshold  level  to  2,000  Mtops. 
Fo  lowing  the  completion  of 
ne  otiations  with  our  supercomputer 
pa  Lner,  the  Bureau  of  Export 
Ac  ministration  (BXA)  intends  to 
pu  )lish  a  rule  that  will  revise  the 
su  tercomputer  safeguards  that  apply  to 
ce;  tain  coimtries. 

'  'his  rule  also  increases  the  General 
Li«  ense  GFW  eligibiUty  level  for  digital 
CO]  nputers  controlled  by  ECCN  4A03A 
fro  Ti  a  CTP  less  than  195  Mtops  to  a 
CI  P  of  500  Mtops  or  less  for  eligible 
coi  mtries  listed  in  Supplement  No.  4  to 
pa  t  778  and  a  CTP  of  1,000  Mtops  or 
\es  i  for  other  eligible  coimtries.  Subject 
to  he  restrictions  in  §  771.2(c),  items 


eligible  for  General  License  GFW  may 
be  exported  to  most  destinations  in 
Country  Groups  T  and  V.  General 
License  GFW  is  not  available  for  exports 
to  Iran,  Syria,  the  People's  Republic  of 
China,  or  the  South  African  miUtary  or 
police  and  a  validated  license  continues 
to  be  required  for  exports  of  all 
computers  controlled  by  ECCN  4A03A 
to  these  destinations. 

To  conform  with  recent  COCOM 
changes  to  the  International  Industrial 
List  (IL),  this  rule  amends  the  Validated 
License  Required  paragraph  in  ECCN 
4A03A  to  indicate  that  General  License 
G-DEST  is  available  for  exports  of 
"digital"  computers  with  a  "CTP"  not 
exceeding  260  Mtops,  except  to  Country 
Groups  S  and  Z,  Iran,  Syria,  and  South 
African  military  and  police  entities. 

National  security-based  validated 
license  requirements  continue  to  apply 
to:  (1)  Exports  of  "digital  computers" 
with  a  CTP  exceeding  260  Mtops  to 
controlled  destinations  and  to  all  other 
destinations  not  eligible  for  General 
License  GFW  and  (2)  exports  to  GFW- 
eligible  destinations  of  "digital 
computers"  that  exceed  the  GFW 
eligibility  levels  (i.e.,  500  Mtops  or  less 
for  eligible  Supplement  No.  4  countries 
and  1,000  Mtops  or  less  for  other 
eligible  countries). 

Foreign  policy-based  validated  license 
requirements  remain  in  effect  for 
exports  of  computers  controlled  by 
ECCNs  4A03A  and  4A94F  (i.e., 
computers  with  a  CTP  of  6  Mtops  or 
greater)  to  Iran  or  Syria  and  for  exports 
of  all  computers  to  Country  Groups  S 
and  Z,  and  South  African  military  and 
police  entities.  Exporters  should  also  be 
aware  that  the  Department  of  the 
Treasury's  Office  of  Foreign  Assets 
Control  maintains  an  embargo  on  other 
destinations,  such  as  Iraq  and  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

This  rule  also  amends  ECCNs  4A01A, 
4A02A,  and  4A03A  to  increase  the  level 
at  which  nuclear  nonproliferation 
controls  apply  to  computers.  Nuclear 
nonproliferation  controls  now  apply 
only  loT  exports  of  computers  with  a 
CTP  exceeding  500  Mtops  to  countries 
listed  in  Supplement  No.  4  to  part  778. 
Previously,  nuclear  nonproliferation 
controls  applied  to  computers  with  a 
CTP  of  195  Mtops  or  above  for  countries 
listed  in  Supplement  No.  4  to  part  778. 

This  rule  makes  more  computers 
eligible  for  export  under  the  special 
hcense  procedures.  Destinations  that  are 
not  subject  to  nuclear  nonproliferation 
controls,  and  not  eligible  to  receive 
supercomputers  under  the  special 
license  procedures,  are  eligible  to 
receive  computers  below  the  new 
supercomputer  threshold  level,  i.e., 


1.500  Mtops.  Countries  for  whicii 
exports  of  computers  with  a  CTP  above 
500  Mtops  are  subject  to  nuclear 
nonproliferation  cmntrols  are  now 
eligible  to  receive  computers  with  a  CTP 
of  500  Mtops  or  less. 

Section  772.1  is  amended  by  adding 
a  new  paragraph  (h)  to  inform  exporters 
that  validated  license  conditions  are 
terminated  when  items  are  decontrolled. 
Exporters  who  have  received  validated 
licenses  containing  restrictive 
conditions  for  items  that  are  now 
eligible  for  shipment  under  a  general 
license  (e.g..  General  Licenses  GFW, 
GCT,  or  G-DEST)  may  use  the 
appropriate  general  license  to  export 
such  items,  subject  only  to  the  specific 
conditions  that  apply  to  the  use  of  these 
general  licenses.  Exporters  should  be 
aware,  however,  of  the  general 
prohibitions  in  §  771.2(c)  concerning  the 
use  of  general  licenses  and  of  the 
validated  hcense  requirements  that 
apply  to  certain  nuclear,  missile 
tetJmology.  or  chemical-biological 
weapons  activities  described  in  $  778.3. 
§  778.7,  §  778.8.  and  §  778.9. 

Finally,  this  rule  revises  the  Technical 
Note  under  the  heading  "Information  on 
How  to  Calculate  Composite  Theoretical 
Performance  (CTP)"  at  the  end  of 
Category  4  In  the  Conomerce  Control  List 
(CCL).  The  changes  in  this  Technical 
Note  may  affect  the  control  status  of 
certain  computers  (e.g.,  eligibility  for 
export  under  General  License  G-DEST. 
GFW,  or  GCT),  as  well  as  whether  or  not 
a  computer  is  treated  as  a 
supercomputer. 

Saving  aaase 

Shipments  of  items  removed  from 
general  license  authorizaticms  as  a  resuh 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 

Eursuant  to  actual  orciers  for  export 
afore  March  10, 1994  may  be  exported 
under  the  previous  genera)  hcense 
provisions  up  to  and  including  March 
24, 1994.  Any  such  items  not  actually 
exported  before  midnight  March  24. 
1994.  require  a  validated  export  license 
in  accordance  with  this  regulation. 

Rulemaking  Requirementa 

1.  This  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866, 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  These  collections  have  been 
approved  by  the  OfBce  of  Management 
and  Budget  under  control  nun^Mn 
0694-0005. 0694-0010. 0094-0013. 
0694-0015.  and  0694-0073. 


3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  secticm 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U^.C 
553.  requiring  notice  of  proposed 
rulemaking,  tfie  opportimity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Conunents  should  be 
submitted  to  Willard  Fisher.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure. 

15  CFR  Parts  772.  773,  776.  and  799 

Exports,  Reporting  and  recordkeeping 
requfrements. 

Accordingly,  parts  770.  772.  773.  776, 
and  799  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  770.  772,  and  799  is  revised  to 
read  as  follcnvs: 

Amhority:  Putv  L  90-351. 82  Stat  197  (18 
U.S.C  2510  et  seq.).  as  aineiHled;  sec  101. 
Pub.  L  93-153. 87  SUL  57*  (30  VS.C.  185). 
as  amended;  mc  103,  Pub^  L.  94-163. 89 
Stat  877  (42  U.S.C  6212).  as  amended;  sees. 
201  and  201(ll)(e).  Pub.  L  94-258, 90 Stat 
309  (10  U.S.C  7420  and  7430(e)).  as 
amended;  Pub.  L  95-223, 91  Stst  1626  (50 
US.C.  1701  et  seq.)i  Pub.  L  95-242,  92  Stat 
120  (22  U.S.C  3201  et  se^.  and  42  U.S.C 
2139a);  sec  208,  Pub.  L.  95-372. 92  Stat  668 
(43  U.S.C  1354):  Pub^  L  96-72. 93  Stat  503 
(50  U.SX1  App.  2401  0(  seq.).  as  ameadad 
•(extended  bjr  Pub.  L.  103-10, 107  Stat  40); 
sec  125.  Puk  L.  99-64.  M  Stat  156  f46 
U.S.C  466c);  KQ 11912  of  April  13. 197«  (41 


FR  15825.  April  15,  1976);  E.O.  12002  of  )uly 
7. 1977  (42  FR  35623,  July  7. 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978;  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  May  6.  1980);  E.O.  12735 
of  November  16. 1990  (55  FR  48587, 
November  20, 1990).  as  continued  by  Notice 
of  November  12, 1993  (58  FR  60361. 
November  15, 1993);  E.O.  12867  of 
September  30, 1993  (58  FR  51747.  October  4. 
1993);  and  E.O.  12868  of  September  30. 1993 
(58  FR  51749.  October  4. 1993). 

2.  The  authority  citation  for  15  CFR 
part  773  is  revised  to  read  as  follows: 

Authority:  Pub  L  90-351. 82  Stat  197  (18 
U.S.C  2510  et  seq.).  as  amended;  Pub.  L.  95- 
223.  91  Stat  1626  (50  U.S.C  1701  et  seq.); 
Pub.  L  95-242.  92  SUt  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  96-72. 
93  Stat  503  (50  U.S.C  App.  2401  et  seq),  as 
amended  (extended  by  Pub.  L  103-10. 107 
Stat  40);  E.a  12002  of  July  7. 1977  (42  FR 
35623.  July  7, 1977).  as  amended;  E.0. 12058 
of  May  11. 1978  (43  FR  20947.  May  16. 1978; 
EO.  12214  of  May  2. 1980  (45  FR  29783.  May 
6. 1980);  Ea  12735  of  November  16. 1990 
(55  FR  48587,  November  2a  1990).  as 
continued  by  Notice  of  November  12. 1993 
(58  FR  60361,  November  15,  1993);  E.G. 
12867  of  September  30. 1993  (58  FR  51747. 
October  4, 1993);  and  RO.  12868  of 
September  30. 1993  (58  FR  51749.  October  4, 
1993). 

3.  The  authority  (Station  for  15  CFR 
part  776  is  revised  to  read  as  follows: 

Authority:  Pub.  L  90-351,  82  Stat  197  (18 
U.S.C  2510  et  seq.\,  as  amended;  Pub.  L  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.)-. 
Pub.  L.  95-242,  92  Stat  120  (22  U.S.C  3201 
et  seg.  and  42  U.SC  2139a);  Pub  L  96-72, 
93  Stat  503  (50  U.&C  App.  2401  etseq).  as 
amended  (extended  by  Pub.  L  103-10, 107 
Stat  40);  sec.  125.  Pub.  L  9^-64.  99  Stat  156 
(46  U.S.C  466c);  E.O.  12002  of  July  7, 1977 
(42  FR  35623.  July  7. 1977),  as  amended;  E.a 
12058  of  May  11, 1978  (43  FR  20947,  May 
16. 1978;  E.0. 12214  of  May  2, 1980  (45  FR 
29783,  May  6, 1980);  E.O.  12735  of  November 
16, 1990  (55  FR  48587,  November  20. 1990), 
as  continued  by  Notice  of  Novenriwr  12. 1993 
(58  FR  60361,  November  15, 1993h  E.O. 
12867  of  September  30.  1993  (58  FR  S1747. 
October  4. 1993);  and  Ea  12868  of 
September  30. 1993  (58  FR  51749.  October  4, 
1993). 

PART  770— lAMENOEO] 

4.  Section  770.2  is  amended  by 
revising  the  definition  of 
"supercomputers"  to  read  as  folfows: 

1770.2    Definitions  ettanna. 

Supercomputer.  A  "superoomputer** 
is  any  computer  %vith  a  Composite 
Theoretical  Performanoe  (CTP)  equal  to 
or  exceeding  1,500  Mtops  (million 
theoretical  operations  per  second).  For 
calculatian  of  CTP.  see  the  Tecfanicd 
Note  that  follows  the  Advisory  Notes  for 
Category  4  in  the  Commeroe  Control  List 
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(Supplement  No.  1  to  §  799.1  of  this 
subchapter). 


PART772-{AMENDED] 

5.  Section  772.1  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§772.1    General  provisions. 

***** 

(h)  Terminating  validated  iicense 
conditions.  Exporters  who  have  shipp>ed 
under  validated  licenses  containing 
conditions  that  would  not  apply  to  an 
export  under  a  general  license,  and 
foreign  consignees  who  have  agreed  to 
such  conditions,  are  no  longer  bound  by 
the  conditions  when  the  licensed  items 
become  eligible  for  shipment  under  a 
general  license  (e.g..  GFW.  GCT.  G- 
DEST).  Items  that  were. exported  under 
such  licenses  remain  subject  to  the 
conditions  of  permissive  reexports  and 
any  applicable  general  licenses  on 
which  they  are  based,  as  well  as  the 
general  prohibitions  in  §  771.2(c)  of  this 
subchapter  on  the  use  of  general 
licenses.  Termination  of  validated 
license  conditions  does  not  relieve 
persons  of  responsibility  for  any 
violations  that  may  have  occurred 
before  availability  of  a  general  license. 

PART  773— [AMENDED] 

Supplement  No.  1  to  Part  773    [Amended] 

6.  Supplement  No.  1  to  part  773  is 
amended  by  revising  in  paragraph  (1)(1) 
the  phrase  "of  less  than  195  MTOPS"  to 
read  "that  does  not  exceed  500 
MTOPS". 

PART  776— {AMENDED^ 

7.  Section  776.11(a)  is  revised  to  read 
as  follows: 

§776.11    Supercomputers. 

•        *        •        •         • 

(a)  Definition  of  "supercomputer".  A 
supercomputer  is  any  computer  with  a 
Composite  Theoretical  Performance 
(CTP)  equal  to  or  exceeding  1,500 
MTOPS  (million  theoretical  operations 
per  second).  For  calculation  of  the  CTP. 
see  the  Technical  Note  that  follows  the 
Advisory  Notes  for  Category  4  in  the 
Commerce  Control  List  (Supplement 
No.  1  to  §  799.1  of  this  subdiapter). 


PART  799— (AMENDED] 

Supplement  No.  1  to  §  799.1    (Amended] 

8.  In  Supplement  No.  1  to  Section 
799.1  (the  Commerce  Control  List), 
Category  4  (Computers).  ECCN  4A01A  is 
ameuded  by  revising  the  Requirements 
section  to  read  as  follows: 


4A0la    Electronic  computers  and  related 
equip  nent,  as  follows,  and  "assemblies" 
and  a  )ecially  designed  components 
ttierelor. 


Uniti 


Requ  rements 
aliiated  License  Required:  QSTVWYZ 
;  Computers  and  peripherals  in 

nujnber;  parts  and  accessories  in 

§  v  due 
Reas  m  for  Control:  NS.  MT,  NP.  FP  (see 

No  ;es) 
GLV: 

4A 
GCT 

e: 

§ 


4A31 


$5,000  for  4A01.a  only;  $0  for 

.b 
Yes.  except  MT  (see  Notes)  and 
except  supercomputers  as  defined  in 

.11(a)  (no  supercomputer 
re^riction  for  Japan) 
GFW  No 

Novs:  1.  MT  controls  apply  to  4A01.a. 
controls  apply  to  computers  with  a 
^ceeding  500  Mtops  to  countries  listed 
plement  No.  4  to  part  778  of  this 
;er. 

controls  apply  to  all  destinations. 
Japan,  for  supwrcomputers  (.see 
11  of  this  subchapter). 


JU  >i 


2. 
CTP 

inS 
su 

3 

excep  t 
§776 


b)cl  apte 
f  P< 


"soft'  vare" 
desigi 
and 
in  § 
2. 
CTP 


subc  apt( 
'  3.    ?( 
excc]  t 
§77^1 


Supp  ement  No.  1  to  §  799.1    [Amended] 

9.  n  Supplement  No.  1  to  Section 
799.    (the  Commerce  Control  List). 
Cate  ory  4  (Computers),  ECCN  4A02A  is 
ame:  ded  by  revising  the  Requirements 
secti  )n  to  read  as  follows: 

4A02  V  "Hybrid  computers",  as  follows, 
and  "  assemblies"  and  specialty  designed 
comf  onents  therefor. 

Requ  rements 

Valii  lated  License  Required:  QSTVWYZ 
Unit  Computers  and  peripherals  in 

nu  mber;  parts  and  accessories  in  $ 

va  ue 
Reas  3n  for  Control:  NS.  MT.  NP,  FP  (see 

N(  tes) 
GLV  $5,000 
GCT  Yes,  except  MT  (see  Notes)  and 

ex  :ept  supercomputers  as  defined  in 
11(a)  (no  supercomputer 

reaction  for  Japan) 
GFW   No 

No  es:  1.  MT  controls  apply  to  hybrid 
com;  uters  combined  with  specially  designed 
for  modeling,  simulation,  or 
integration  of  complete  rocket  systems 
I  nmanned  air  vehicle  systems  described 
7  of  this  subchapter, 
controls  apply  to  computers  with  a 
ixceedjng  500  Mtops  to  countries  listed 
in  Si  pplement  No.  4  to  part  778  of  this 
;er. 

controls  apply  to  all  destinations. 
Japan,  for  supercomputers  (see 
1  of  this  subchapter). 


3  J7. 
1IP( 


Sup  element  No.  1  §  799.1    [Amended] 

IG  In  Supplement  No.  1  to  Section 
799.  :  (the  Commerce  Control  List), 
Cate  {ory  4  (Computers),  ECCN  4A03A  is 


amended  by  revising  the  Requirements 
section  to  read  as  follows: 

4A03A    "Digital  computers",  "assemblies", 
and  related  equipment  ttierefor,  as 
described  in  this  entry,  and  specially 
designed  components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ  (The  "CTP"  level  in  4A03.C 
notwithstanding.  General  License  G- 
DEST  is  available  for  exports  of 
"digital"  computers  with  a  "CTP"  not 
exceeding  260  Mtops,  except  to  Country 
Groups  S  and  Z.  Iran.  Syria,  and  South 
African  military  and  police  entities.) 
Unit:  Computers  and  peripherals  in 

number;  parts  and  accessories  in  $ 

value 
Reason  for  Control:  NS.  MT.  NP.  FP  (see 

Notes) 
GLV:  $5,000 
GCT:  Yes,  except  MT  and  FP.  and 

except  supercomputers  as  defined  in 

§  776.11(a)  (no  supercomputer 

restriction  for  Japan);  see  Notes 
GFW:  Yes.  except  MT  and  FP  (see 

Notes),  for  the  following  items: 

a.  Equipment  described  in  Advisory 
Note  4;  and 

b.  Computers  with  a  CTP  not 
exceeding  1,000  Mtops  (500  Mtops  for 
eligible  countries  listed  in  Supp.  4  to 
part  778  of  this  subchapter)  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a 
system,  and  related  equipment  therefor 
when  exported  with  these  computers  as 
part  of  a  system. 

N.B.  1:  General  License  GFW  is  not 
available  for  the  export  of  commodities 
that  the  exporter  knows  will  be  used  to: 

a.  Enhance  the  performance  capability 
(i.e.,  CTP)  of  a  computer  to  the 
"supercomputer"  level;  or 

b.  Enhance  the  performance  capability 
of  a  "supercomputer"  (see  §  776.11  for 
definition  of  "supercomputer"). 

N.B.  2:  To  determine  whether  General 
License  GFW  may  be  used  to  export 
related  equipment  controlled  under 
another  entry  in  the  CCL.  consult  the 
GFW  paragraph  under  the  Requirements 
heading  of  the  appropriate  entry. 

Notes:  1.  MT  controls  apply  to  digital 
computers  used  as  ancillary  equipment  for 
test  facilities  and  equipment  that  are 
controlled  by  9B05  or  9B06. 

2.  NP  controls  apply  to  computers  with  a 
CTP  exceeding  500  Mtops  to  countries  listed 
in  Supplement  No.  4  to  part  778  of  this 
subchapter. 

3.  FP  controls  apply  to  computers  for 
computerized  fingerprint  equipment  to  all 
destinations  except  Australia,  Japan,  New 
Zealand  and  members  of  NATO. 

4.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  supercomputers  (see 

§  776.11  of  this  subchapter). 
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5.  FP  controls  apply  to  Iran  and  Syria  for 
computers  controlled  by  4A03A  or  4A94F 
(i.e..  computers  with  a  CTP  of  6  Mtops  or 
greater).  See  §  785.4(d)(1)  of  this  subchapter. 
•         •         •         •         • 

11.  In  Category  4  (Computers), 
following  Advisory  Note  7,  the 
Technical  Note  under  the  heading 
"Information  on  How  to  Calculate 
Composite  Theoretical  Performance 
(CTP)"  is  revised  to  read  as  follows: 

Information  on  How  to  Calculate 
"Composite  Theoretical  Performance" 
("CTP"): 

Technical  Note:  "Composite  theoretical 
performance"  (CTP). 

Abbreviations  used  in  this  Technical  Note 

CE  "computing  element"  (typically  an 

arithmetic  logical  unit) 
FP  floating  point 
XP  fixed  point 
t  execution  time 
XOR  exclusive  OR 
CPU  central  processing  unit 
TP  theoretical  performance  (of  a  single  CE) 
CTP  "composite  theoretical  performance" 

(multiple  CEs) 


R  effective  calculating  rate 
WL  word  length 
L  word  length 
•  multiply 

Execution  time 't'  is  expressed  in 
microseconds,  TP  and  "CTP"  are 
expressed  in  Mtops  (millions  of 
theoretical  operations  per  second)  and 
WL  is  expressed  in  bits. 

Outline  of  "CTP"  Calculation  Method 

"CTP"  is  a  measure  of  computational 
performance  given  in  millions  of 
theoretical  operations  per  second 
(Mtops).  In  calculating  the  "Composite 
Theoretical  Performance"  ("CTP")  of  an 
aggregation  of  "Computing  Elements" 
("CEs"),  the  following  three  steps  are 
required: 

1.  Calculate  the  effective  calculating 
rate  (R)  for  each  "computing  element" 
("CE"); 

2.  Apply  the  word  length  adjustment 
(L)  to  the  effective  calculating  rate  (R), 
resulting  in  a  Theoretical  Performance 
(TP)  for  each  "computing  element" 
("CE"); 


3.  If  there  is  more  than  one  ' 

"computing  element"  ("CE").  combine 
the  Theoretical  Performances  (TPs). 
resulting  in  a  "Composite  Theoretical 
Performance"  ("CTP")  for  the 
aggregation. 

Details  for  these  steps  are  given  in  the 
following  section. 

Note  1:  For  aggregations  of  multiple 
"computing  elements"  ("CEs")  that  have 
both  shared  and  unshared  memory 
subsystems,  the  calculation  of  "CTP"  is 
completed  hierarchically,  in  two  steps:  first, 
aggregate  the  groups  of  "computing 
elements"  ("CEs")  sharing  memory;  second 
calculate  the  "CTP"  of  the  groups  using  the 
calculation  method  for  multiple  "computing 
elements"  ("CEs")  not  sharing  memory. 

Note  2:  "Computing  elements"  ("CEs")  that 
are  limited  to  input/output  and  peripheral 
functions  (e.g..  disk  drive,  communication 
and  video  display  controllers)  are  not 
aggregated  into  the  "CTP"  calculation. 

The  following  table  shows  the  method  of 
calculating  the  Effective  Calculating  Rate  (R) 
for  each  "Computing  Element"  ("CE"): 

Step  1:  The  effective  calculating  rate  R. 


For  computing  elements  (CEs)  Implementing:  Note:  Every  "CE"  must 
be  evaluated  independently 


XP  only  (R,p) 


FP  only  (Rfp) 


Both  FP  and  XP  (R) 

For  simple  logic  processors  not  implementing  any  of  the  specified  arittK 
metic  operations. 


For  special  logic  processors  r>ot  using  any  of  the  specified  arithmetic  or 
logic  operations. 


Effective  cak;uiating  rate.  R 


1  ♦  3  •  (t.p  «w). 

If  no  add  is  implemented  use:  1  ♦  {t,p  ,^h). 

If  neither  add  nor  multiply  is  implenrwnted  use  the  fastest  available 

arithmetic  operation  as  follows: 
1+3*(t^). 
See  Notes  X  and  Y. 
Max  1  +  tfp  ««, 

1  ■•■  tfp  null. 

See  Notes  X  and  Y. 
Calculate  both  R.p,  Rf.. 
1  +  3  •  to,. 

Where  1^,,  is  the  execute  time  of  the  XOR.  or  for  logic  hardware  not 
implementing  the  XOR,  the  fastest  simple  logic  operation 

See  Notes  X  and  Z. 

R  ■  R<  •  WL«4.  Where  R  is  the  number  of  results  per  second,  WL  is  the 
number  of  Ms  upon  which  the  logic  operation  occurs,  and  64  is  a 
factor  to  normalize  to  a  64  bit  operation. 


Note  W:  For  a  pipelined  "CE '  capable  of  executing  up  to  one  arithmetic  or  logic  operation  every  clock  cvde  after  the  nineline 

cycle  lime 


the  number  of  identical  arithmetic  operations  {)er  machine  cycle. 


"Computing  elements"  ("CEs")  that 
perform  different  types  of  arithmetic  or  logic 
operations  in  a  single  machine  cycle  are  to 
be  treated  as  multiple  separate  "computing 
elements"  ("CEs")  performing 
simultaneously  (e.g.,  a  "CE"  performing  an 
addition  and  a  multiplication  in  one  cycle  is 
to  be  treated  as  two  "CEs".  the  first 
performing  an  addition  in  one  cycle  and  the 
second  performing  a  multiplication  in  one 
cycle). 


If  a  single  "computing  element"  ("CE")  has 
both  scalar  function  and  vector  function,  use 
the  shorter  execution  time  value. 

Note  Y:  For  the  "CE"  that  does  not 
implement  FP  add  or  FP  multiply,  but  that 
performs  FP  divide: 


Rfp  = 


I 


'fjp  divide* 


If  the  "CE"  implements  FP  reciprocal,  but 
not  FP  add.  FP  multiply  or  FP  divide,  then: 


R*  = 


1 


t< 


fp  rtciprocal  • 

If  none  of  the  specified  instructions  is 
implemented,  the  effective  floating  point  (FP) 
rate  is  0. 

Note  Z:  In  simple  logic  operations,  a  single 
instruction  performs  a  single  logic 
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manipulation  of  no  more  than  two  operands 
of  given  lengths. 

In  complex  logic  operations,  a  single 
instruction  performs  multiple  logic 
manipulations  to  produce  one  or  more  results 
from  two  or  more  operands. 

Rates  should  be  calculated  for  all 
supported  operand  lengths  considering  both 
pipelined  operations  (if  supported),  and  non- 
pipelined  operations,  using  the  festest 
executing  instruction  for  each  operand  length 
based  on: 

1 .  Pipelined  or  register-to-register 
operations.  Exclude  extraordinarily  short 
execution  times  generated  for  of)erations  on 
a  predetermined  operand  or  operands  (for 
example,  multiplication  by  0  or  1).  if  no 
register-to-register  operations  are 
implemented,  continue  with  (2). 

2.  The  faster  of  r^ister-to-memory  or 
memory-to-register  operations:  if  these  also 
do  not  exist,  then  continue  with  (3). 

3.  Memory-to-memory. 

In  each  case  above,  use  the  shortest 
execution  time  certified  by  the  manufacturer. 

Step  2:  TP  for  each  supported  operand 
length  WL:  Adjust  the  effective  rate  R  (or  R') 
by  the  word  length  adjustment  L  as  follows: 
TP=R  *  L,  where  M1/3+WL/96). 

NotK  The  word  length  WL  used  in  these 
calculations  is  the  operand  length  in  bits.  (If 
an  operation  uses  operands  of  diflerent 
lengths,  select  the  largest  word  length.) 

The  combination  of  a  mantissa  ALU  and  an 
exponent  ALU  of  a  floating  point  processor 
or  unit  is  considered  to  be  one  "computing 
element"  ("CE")  with  a  Word  Length  (WL) 
equal  to  the  number  of  bits  in  the  data 
representation  (typically  32  or  64)  for 
purposes  of  the  "Composite  Theoretical 
Performance"  ("CTP")  calculation. 

This  adjustment  is  not  applied  to 
specialized  logic  processors  that  do  not  use 
XOR  instructions.  In  this  case  TP=R. 

Select  the  maximum  resulting  value  ofTP 
for: 

Each  XP-only  "CE"  (R^); 

Each  FP-only  "CE"  (Rfp): 

Each  combined  FP  and  XP  "CE"  (R); 

Each  simple  logic  processor  not 

implementing  any  of  the  specified 

arithmetic  operations;  and 
Each  special  logic  processor  not  using  any  of 

the  specified  arithmetic  or  logic  operations. 

Step  3:  "CTP"  for  aggregations  of-CEs", 
including  CPUs: 

For  a  CPU  with  a  single  "CE",  "CTP"=TP 
(for  CEs  performing  both  fixed  and  floating 
point  operations,  TP=max  (TPfp,  TP,p)). 

"CTP"  for  agsrfigations  of  multiple  "CEs" 
opierating  simultaneously  is  calculated  as 
follows: 

Note  1:  For  aRgr:-grations  that  do  not  allow 
all  of  the  "CEs'  to  run  simultaneously,  the 
possible  combination  of  "CEs"  that  provides 
the  largest  ■CTP"  should  be  used.  The  TP  of 
each  contribating  "CE"  is  to  be  calculated  at 
its  maximum  value  theoretically  possible 
before  the  "CTP"  of  the  combination  is 
derived. 

N.B.:  To  determine  the  possible 
combinations  of  simultaneously  operating 
"CEs",  generate  an  instruction  sequence  that 
initiates  operations  in  multiple  "CEs". 
beginning  with  the  slowest  "CE"  (the  one 


neec^ng 
comi 
fast 
the 


abo\fe 
the 


grou  >s 


1 
does 

2 
accefs 
me 

3. 
have 


a 

Thi 

mai 

Peri 

driv 

inci 


sha 

mon 

C,=0 


the  largest  number  of  cycles  to 
tlete  its  operation)  and  ending  with  the 
faste  It  "CE".  At  each  cycle  of  the  sequence, 

c  smbination  of  "CEs"  that  are  in 
oper  ition  during  that  cycle  is  a  possible 
comi  lination. 

Tl:  B  instruction  sequence  must  take  into 
acco  mt  all  hardware  and/or  architectural 
cons  Taints  on  overlapping  operations. 

N«  te  2:  A  single  integrated  circuit  chip  or 
boar   assembly  may  contain  multiple  "CEs". 

N«  le  3:  Simultaneous  oi)erations  are 
assu  (led  to  exist  when  the  computer 
man  ifacturer  claims  concurrent,  parallel  or 
simi  Itaneous  operation  or  execution  in  a 
man  lal  or  brochure  for  the  computer. 

Ni  te  4:  "CTP"  values  are  not  to  be 
aggn  gated  for  "CE"-combinations 
(inte  Iconnected  by  "Local  Area  Networks", 
Widi  Area  Networks,  I/O  shared 
conr  Bctions/devices,  I/O  controllers  and  any 
com  nunication  interconnection 
imp]  smented  by  sofhvare. 

N«  te  5:  "CTP"  values  must  be  aggregated 
for  n  ultiple  "CEs"  specially  designed  to 
enha  nee  performance  by  aggregation, 
oper  iting  simultaneously  and  sharing 
men  ory-.  or  multiple  memory /"CE"- 
com  linations  operating  simultaneously 
utili:  ing  specially  designed  hardware. 

Tl  is  aggregation  does  not  apply  to 
ass  mblies"  controlled  by  4A03.d. 
"CT; '"=TP,+C2*TP2-»-.  .  .-fCB'TPn.  where  the 
TPs  ire  ordered  by  value,  with  TPi  being  the 
high  sst.  TPi  being  the  second  highest,  •  •  • 
and  rp,  being  the  lowest.  C  is  a  coefficient 
dete!  mined  by  the  strength  of  the 
intet  ;onnection  between  "CEs",  as  follows: 

Fo  r  multiple  "CEs"  operating 
simv  Itaneously  and  sharing  memory: 

C2  =  C,=C,=    .  =  C„=0.75. 

Nile  1:  When  the  "CTP"  calculated  by  the 
V  B  method  does  not  exceed  194  Mtops, 
I  >llowing  formula  may  be  used  to 
calci  late  Q: 


Ci  = 


0.75 


in°^(i  =  2,-n) 


Wjiere  m  equals  the  number  of  "CEs"  or 
of  "CEs"  sharing  access. 


Pr  tvided: 


rhe  TPi  of  each  "CE"  or  group  of  "CEs" 

not  exceed  30  Mtops; 

The  "CEs"  or  groups  of  "CEs"  share 
to  main  memory  (excluding  cache 
ry)  over  a  single  channel;  and 

Duly  one  "CE"  or  group  of  "CEs"  can 

use  of  the  channel  at  any  given  time. 
N.  ?..This  does  not  apply  to  items 
cent  oiled  under  Category  3. 

2:  "CEs"  share  memory  if  they  access 
ion  segment  of  solid  state  memory, 
is  memory  may  include  cache  memory, 

memory,  or  other  internal  memory. 

heral  memory  devices  such  as  disk 

s,  tape  drives,  or  RAM  disks  are  not 

ded. 

Fc  r  multiple  "CEs"  or  groups  of  "CEs"  not 
r  ng  memory,  interconnected  by  one  or 
data  channels: 

75  *  ki  (i=2 32)  (see  NOTE  on  k, 

actor) 


Nile 


=0.60  *  ki  (i=33 64) 

=0.45  •  k^  (i=65 256) 

=0.30  •  ki  (i  >  256) 

The  value  of  Q  is  based  on  the  nimiber  of 
"CEs",  not  the  number  of  nodes, 
where: 
k,=min  (S/K,.  1),  and 
K,=normalizing  factor  of  20  MByte/s. 
S,=sum  of  the  maximum  data  rates  (in 
units  of  MByte/s)  for  all  data  channels 
coimected  to  the  i*  "CE"  or  group  of 
"CEs"  sharing  memory. 

When  calculating  a  Q  for  a  group  of  "CEs", 
the  number  of  the  first  "CE"  in  a  group 
determines  the  proper  limit  for  Q.  For 
example,  in  an  aggregation  of  groups 
consisting  of  3  "CEs"  each,  the  22nd  group 
will  contain  "CE"64,  "CE"65,  and  "CE"«6.  The 
proper  limit  for  C,  for  this  group  is  0.60. 

Aggregation  (of  "CEs"  or  groups  of  "CTs") 
should  be  from  the  fastest-to-slowest;  i.e.: 
TP,  >TP2>TP„,and 
in  the  case  of  TPi=TPi  + 1 ,  from  the  laigest  to 

smallest;  i.e.: 
Ci^Ci  +  i 

Note:  The  k*  factor  is  not  to  be  applied  to 
"CEs"  to  2  to  1 2  if  the  TP,  of  the  "CE"  or 
group  of  "CEs"  is  more  than  50  Mtops;  i.e.. 
C,  for  "CEs"  2  to  12  is  0.75. 

Dated:  February  18. 1994. 

SueE.Eckert. 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  94-4156  Filed  2-18-94;  4:49  pml 

BILUNO  CODE  3S10-OT-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10. 12,  24. 123. 134. 162, 
174, 177, 178, 181  and  191 

[T.D.  »4-1J 

RIN1S15-AB33 

North  American  Free  Trade 
Agreement;  Corrections 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  regulations;  corrections. 

SIJMMARY:  This  document  makes 
corrections  to  the  document  published 
in  the  Federal  Register  which  set  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  the 
preferential  tariff  treatment  and  other 
Customs-related  provisions  of  the  North 
American  Free  Trade  Agreement  and 
the  North  American  Free  Trade 
Agreement  Implementation  Act. 
EFFECTIVE  DATE:  These  corrections  are 
effective  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Harmon.  Office  of  Regulations 
and  Rulings  (202-482-7000). 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993,  Customs 
published  in  the  Federal  Register  (58 
FR  69460)  T.D.  94-1  to  set  forth  interim 
amendments  to  the  Customs  Regulations 
to  implement  the  preferential  tariff 
treatment  and  other  Customs-related 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  which  was 
adopted  by  the  United  States  through 
the  enactment  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  ("the  Act").  Public  Law  103-182, 
107  Stat.  2057.  Those  interim  regulatory 
amendments  took  effect  on  January  1, 
1994,  to  coincide  with  the  effective  date 
of  the  NAFTA. 

This  document  corrects  some  errors 
published  in  T.D.  94-1.  Two  errors 
involved  amended  §  24.22:  (1) 
Paragraph  (g)(1),  as  revised  in  the 
document,  failed  to  fully  reflect  the 
change  in  wording  of  section 
13031(a)(5)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (19  U.S.C.  58c(a)(5))  effected  by 
section  521  of  the  Act  for  fiscal  years 
1994  through  1997;  and  (2)  the 
document  failed  to  amend  paragraph 
(g)(2)(iv)  to  avoid  a  conflict  between  that 
paragraph  and  the  amended  statutory 
and  paragraph  (g)(1)  language.  In  new 
§  181.45,  a  printing  error  involving  the 
text  of  paragraph  (a)  before  the  example 
is  corrected  by  rearranging  the  text 
without  any  change  in  substance.  In 
addition,  in  order  to  ensure  coverage  of 
all  appropriate  litigation  contexts 
involving  Customs  and  its  officers  or 
agents,  at  the  end  of  new  §§  181.98(b) 
and  181.116(f)  the  word  "defendant"  is 
corrected  to  read  "party  to  the  action". 
Finally,  this  document  corrects  a 
number  of  drafting  or  typesetting  errors 
of  an  editorial  nature. 

Corrections  of  Publication 

Accordingly,  the  document  published 
in  the  Federal  Register  as  T.D.  94-1  on 
December  30. 1993  (58  FR  69460)  is 
corrected  as  set  forth  below. 

Correction  to  the  Background  Section 

1.  On  page  69461.  in  the  second 
column  under  the  heading  Part  24.  the 
first  paragraph  is  corrected  to  read: 

Section  24.22,  which  was  published 
as  a  final  rule  in  T.D.  93-85  on  October 
21. 1993  (58  FR  54271).  is  amended  to 
reflect  changes  to  the  commercial 
passenger  arrival  fee  provisions  of 
section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (19  U.S.C.  58c)  effected  by  section 
521  of  the  Act.  The  changes  involve,  for 
fiscal  years  1994  through  1997  (in  effect, 
from  January  1, 1994  through  September 


30. 1997).  (1)  replacement  of  the  words 
"from  a  place  outside  the  United  States" 
by  the  words  "from  outside  the  customs 
territory  of  the  United  States".  (2)  an 
increase  in  the  fee  from  $5  to  $6.50,  and 
(3)  suspension  of  the  fee  exemption  for 
persons  whose  journey  involves  certain 
specified  locations  outside  the  United 
States. 

Corrections  to  the  Interim  Regulations 
2.  On  page  69470,  in  the  third 

column,  the  amendatory  language  and 

text  pertaining  to  §  24.22  are  corrected 

to  read: 
Section  24.22  is  amended  by  revising 

paragraph  (g)(1),  the  introductory  text  of 

paragraph  (g)(2)(i)(A),  and  paragraph 

(g)(2)(iv)  to  read  as  follows: 

§  24.22    Fees  for  certain  services. 

•  •        •        •        • 

(g)  Fee  for  arrival  of  passengers 
aboard  commercial  vessels  and 
commercial  aircraft. 

(1)  Fee.  Except  as  provided  in 
paragraph  (g)(2)  of  this  section: 

(i)  For  the  period  from  January  1, 1994 
through  September  30. 1997.  a  fee  of 
$6.50  shall  be  collected  and  remitted  to 
Customs  for  services  provided  in 
coimection  with  the  arrival  of  each 
passenger  aboard  a  commercial  vessel  or 
commercial  aircraft  from  outside  the 
customs  territory  of  the  United  States; 
and 

(ii)  Commencing  on  October  1, 1997, 
a  fee  of  $5  shall  be  collected  and 
remitted  to  Customs  for  ser\'ices 
provided  in  connection-with  the  arrival 
of  each  passenger  aboard  a  commercial 
vessel  or  commercial  aircraft  from  a 
place  outside  the  United  States. 

(2)*   •   * 

(i)(A)  Except  during  the  period  from 
January  1. 1994  through  September  30, 
1997,  persons  whose  journey: 

*  •        •         •        • 

(iv)  Except  during  the  period  from 
January  1, 1994  through  September  30, 
1997,  persons  departing  from  and 
returning  to  the  United  States  without 
having  touched  a  foreign  port  or  place; 


S  181.12    [Corrected] 

3.  On  page  69475,  in  the  first  column, 
in  §  181.12(a)(3),  the  second  sentence 
should  be  a  flush  paragraph. 

$181.45    [CorrMted] 

4.  On  page  69478,  in  the  second 
column,  in  §  181.45,  the  text  of 
paragraph  (a)  before  the  example  is 
corrected  to  read: 

(a)  Goods  originating  in  Canada  or 
Mexico.  A  Canadian  or  Mexican 
originating  good  that  is  dutiable  and  is 
imported  into  the  United  States  is 


eligible  for  drawback  without  regard  to 
the  limitation  on  drawback  set  forth  in 
§  181.44  of  this  part  if  that  originating 
good  is: 

(1)  Subsequently  exported  to  Canada 
or  Mexico; 

(2)  Used  as  a  material  in  the 
production  of  another  good  that  is 
subsequently  exported  to  Canada  or 
Mexico;  or 

(3)  Substituted  by  a  good  of  the  same 
kind  and  quality  and  used  as  a  material 
in  the  production  of  another  good  that 
is  subsequently  exported  to  Canada  or 
Mexico. 

S  181.47    (Corrected] 

5.  On  page  69479.  in  the  second 
column,  the  second  sentence  in 

§  181.47(a)  is  corrected  by  removing  the 
word  "existing". 

$181.53    [CofTBcted] 

6.  On  page  69482,  in  the  second 
column,  in  §  181.53(e)(2),  the  second 
sentence  of  the  example  is  corrected  by 
adding  the  word  "have"  after  the  word 
"would"  within  the  parentheses. 

$181.94    [CorrMted] 

7.  On  page  69491,  in  the  third 
column,  in  §  181.94,  the  reference 
"thirty  (30)"  in  the  second  sentence  is 
corrected  to  read  "30". 

$181.98    [Coirected] 

8.  On  page  69492,  in  the  second 
column,  in  §  181.98(b),  the  word 
"defendant"  at  the  end  of  the  last 
sentence  is  corrected  to  read  "party  to 
the  action". 

$181,100    [Corrected] 

9.  On  page  69493,  in  the  third 
column,  in  §  181.10e(a)(2)(iii),  the  text 
is  corrected  by  adding  the  word  "value" 
after  the  word  "regional". 

$181,116    [CorrMted] 

10.  On  page  69496,  in  the  third 
column,  in  §  181.116(f).  the  word 
"defendant"  at  the  end  of  the  last 
sentence  is  corrected  to  read  "party  to 
the  action". 

Dated:  February  17, 1994. 
Kamn  J.  Hiatt, 

Acting  Assistant  Commissioner,  Office  of 

Commercial  Operations. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 

P)ocket  No.  92F-0061] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  trimethylolpropane  as  a 
pigment  dispersant  in  resinous  and 
polymeric  coatings  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  SCM  Chemicals. 

DATES:  Effective  February  24. 1994: 
written  objections  and  requests  for  a 
hearing  by  March  28, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  E)ockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SVV.. 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  13. 1992  (57  FR  12831),  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4316)  had  been  filed  by  SCM 
Chemicals,  c/o  1001  G  St.  NW..  suite 
500  West.  Washington,  DC  20001.  The 
petition  proposed  that  the  food  additive 
regulations  in  §  175.300  Resinous  and 
'polymeric  coatings  (21  CFR  175.300)  be 
amended  to  provide  for  the  safe  use  of 
trimethylolpropane  as  a  pigment 
dispersant  in  resinous  and  polymeric 
coatings  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  conchides  that  the  proposed  use 
of  the  additive  is  safe  and  that  the 
regulations  in  §  175.300  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
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mak.  ng  the  documents  available  for 
insp  x:tion. 

Tl  e  agency  has  carefully  considered 
the  I  otential  environmental  ejects  of 
this  iction.  FDA  has  concluded  that  the 
actic  n  will  not  have  a  significant  impact 
on  t]  e  human  environment,  and  that  an 
envi  onmental  impact  statement  is  not 
requ  red.  The  agency's  finding  of  no 
sign  ficant  impact  and  the  evidence 
supi  orting  that  finding,  contained  in  an 
envi  onmental  assessment,  may  be  seen 
in  tfa  3  Dockets  Management  Branch 
(add  -ess  above)  between  9  a.m.  and  4 
p.m.  Monday  through  Friday. 

Ai  y  person  who  will  be  adversely 
affec  ;ed  by  this  regulation  may  at  any 
time  on  or  before  March  28, 1994.  file 
with  the  Dockets  Management  Branch 
(add  -ess  above)  written  objections 
then  to.  Each  objection  shall  be 
sepa  ately  numbered,  and  each 
num  jered  objection  .shall  specify  with 
part  :ularity  the  provisions  of  the 
regu  ation  to  which  objection  is  made 
and  he  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  r»  luested  shall  specifically  so  state. 
Faili  re  to  request  a  hearing  for  any 
part  cular  objection  shall  constitute  a 
wai>  er  of  the  right  to  a  hearing  on  that 
obje  lion.  Each  numbered  objection  for 
whi<  h  a  hearing  is  requested  shall 
incli  ide  a  detailed  description  and 
anal  sis  of  the  specific  factual 
infoi  mation  intended  to  be  presented  in 
supj  ort  of  the  objection  in  the  event 
that  1  hearing  is  held.  Failure  to  include 
sue!  a  description  and  analysis  for  any 
part  cular  objection  shall  constitute  a 
wai\  er  of  the  right  to  a  hearing  on  the 
obje  lion.  Three  copies  of  all  documents 
shal  be  submitted  and  shall  be 
iden  ified  with  the  docket  nimiber 
foun  i  in  brackets  in  the  heading  of  this 
doci  ment.  Any  objections  received  in 
resp  mse  to  the  regulation  may  be  seen 
in  th  B  Dockets  Management  Branch 
betv  een  9  a.m.  and  4  p.m.,  Monday 
thro  igh  Friday. 


List 


A 
pac! 


Druf 

authf) 

of 

the 

App 


>f  Subjects  in  21  CFR  Part  175 


1  ac 


hesives.  Food  additives.  Food 
ging. 
Therefore,  under  the  Federal  Food, 
and  Cosmetic  Act  and  under 
rity  delegated  to  the  Commissioner 
Dd  and  Drugs  and  redelegated  to 
i  lirector.  Center  for  Food  Safety  and 
ied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 


F(od 


PAF  r  175— INDIRECT  FOOD 
ADC  ITIVES:  ADHESIVES  AND 
C0^  PONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 


Authority:  Sees.  201.  402,  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  379e). 

2.  Section  175.300  is  amended  in 
paragraph  (b)(3)(xxxiii)  by 
alphabetically  adding  a  new  entry  to 
read  as  follows: 

S  175.300    Resinous  and  polymeric 
coatings. 

(b)»  •  • 
(3)  •  •  * 

(xxxiii)  Miscellaneous  materials: 
•        •        •        •        • 

Trimethylolpropane  (CAS  Reg.  No.  77-99-6). 
For  use  as  a  pigment  dispersant  at  levels 
not  to  exceed  0.45  percent  by  weight  of 
the  pigment. 


Dated:  February  15, 1994. 
Janice  F.  Oliver. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrilion 

IFR  Doc.  94-4081  Filed  2-23-94;  8:45  ami 
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21  CFR  Part  178 

pocket  No.  93F-01 801 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2,4-di-fert-pentyl-6-[l- 
(3,5-di-tert-pentyl-2- 
hydroxyphenyDethyUphenyl  acrylate  as 
an  antioxidant  in  the  manufacture  of ' 
polypropylene  and  styrene  block 
polymers  that  contact  food.  This  action 
is  in  response  to  two  petitions  filed  by 
Sumitomo  Chemical  America,  Inc. 
DATES:  Effective  February  24, 1994; 
written  objections  and  requests  for  a 
hearing  by  March  28,  1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  23, 1993  (58  FR  34058),  FDA 
announced  that  two  food  additive 
petitions  (FAP's  3B4357  and  3B4359) 
had  been  filed  by  Sumitomo  Chemical 


America.  Inc.  345  Park  Ave..  New  York, 
NY  10154.  proposing  that  food  additive 
regulations  be  amended  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  2,4-di-tert-pentyl-6-|l- 
(3 .5-di-tert-pentyI-2- 
hydroxyphenyl)iethyl)phenyI  acrylate  as 
an  antioxidant  in  the  manufacture  of 
polypropylene  and  styrene  block 
poI>7ners  that  contact  food. 

FDA  has  evaluated  data  in  the 
petitions  and  other  relevant  material. 
The  agency  concludes  that  the  proposed 
uses  of  the  additive  are  safe  and  that  the 
regulations  in  §  178.2010  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  pwtitious  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 


environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  throu^  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  28, 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specificallv  so  state. 
Failure  to  request  a  hearing  tot  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shaU  be 


identified  with  the  dodcet  munber 
found  in  brackets  in  the  heading  of  this 
document  Any  objections  received  In 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Fedeitu  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  17&-INDIRECT  FOOD 
ADDmVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANfTlZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201. 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosoietic  Act  (21 
U.S.C  321.  342.  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  bv  alphabetically 
adding  a  new  entry  luider  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 


f  178^2010    AnOoxMants  and/or 
lorpolymart. 


(b)*    •    • 


Substances 


Limitations 


2.4-D»•lBfH)erty^«^1-<3.5^»-l»»H>w«y^2-^^ydroJrypher»yOetrly(lph^ 
acryfaJe  (CAS  Reg.  Kkx  123968-25-2). 


Foruseonty: 

1.  At  levels  not  to  exceed  0.2  percent  t>y  weight  of  potypropytene  com- 
plying with  $177.1520  of  this  ctuipier.  The  addOive  Is  used  under 
conditions  of  useO  tfwough  G  descft)ed  in  Table  2  of  §  176. 1 70(c)  of 
Itiis  chapter. 

2.  At  levets  not  to  exceed  0.5  perceni  by  weigM  ol  styrene  btock  poty- 
mers  complying  with  §  177.1810  of  tie  chapter.  Ttw  additive  is  used 
under  conditions  of  use  D  through  G  deserted  In  Table  2  of 
§  176.170(c)  of  this  chapter. 


Dated:  February  15. 1994. 
Janice  F.  Oliver, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

ITR  Doc.  94-4079  Filed  2-23-94;  8:45  am) 
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21  CFR  Parts  436  and  442 
[Docket  Na  93N-0328I 


Antibiotic  Drugs;  Cefadroxil 
Hemihydrate:  Cefadroxil  Hemlhydrats 
Capsules  and  Cefadroxil  Hemihydrate 
Tablets 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

AcnoN:  Final  rule. 

SUimiARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


antibiotic  drug  regulations  to  provide 
for  the  inclusion  of  accepted  standards 
for  a  new  antibiotic  drug,  cefadroxil 
hemihydrate,  and  the  use  of  the 
antibiotic  drug  in  two  dosage  forms, 
cefadroxil  hemihydrate  capsules  and 
cefadroxil  hemihydrate  tablets.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 


DATES:  Efiiective  March  28.  ld94:  written 
comments,  notice  of  participation,  and 
request  for  a  hearing  by  March  28, 1994; 


8856 


Federal  Regiater  /  Vol.  59.  No.  37  /  Thursday.  February  24.  1994  /  Rules  and  Regulations 


data,  information,  and  analyses  to 
justify  a  hearing  by  April  25. 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-0335. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug, 
cefadroxil  hemihydrate,  and  its  use  in 
two  dosage  forms,  cefadroxil 
hemihydrate  capsules  and  cefadroxil 
hemihydrate  tablets.  The  agency  has 
concluded  that  the  data  supplied  by  the 
manufacturer  concerning  these 
antibiotic  dnigs  are  adequate  to 
establish  their  safety  and  efficacy  when 
used  as  directed  in  the  labeling  and  that 
the  regulations  should  be  amended  in 
21  CFR  parts  436  and  442  to  provide  for 
the  inclusion  of  accepted  standards  for 
these  products. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  huiman  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 


that  not 
unii  icessary  I 


heat 


com  ments 


Dosage  form 


Dissolution  mediurr 


Cefadroxil  tiemifiydrate 

capsules 
Cefadroxil  hemihydrate 

tablets 


900  mL  distiled 
900  mL  distiled 


'Rotation  rale  of  t>asket  or  paddle  stirring  element  (i  jvolutions  per  minute) 


(C)v 

(17)  Cefadroxil  hemihydrate.  Proceed 
as  directed  in  paragraph  (c)(1)  of  this 
section,  except  use  the  cefadroxil 
working  standard  and  measure  the 
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app  -oval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
bee  use  when  effective  it  provides 
nott:e  of  accepted  standards,  FDA  finds 
ice  and  comment  procediue  is 
ssary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effe  live  March  28, 1994.  However, 
inte  ested  persons  may,  on  or  before 
Mai  ;h  28, 1994,  submit  comments  to 

)ockets  Management  Branch 
(adqress  above).  Two  copies  of  any 

its  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Con  ments  are  to  be  identified  with  the 
doctet  number  found  in  brackets  in  the 
ing  of  this  dociunent.  Received 
may  be  seen  in  the  Dockets 
Mai^gement  Branch  between  9  a.m.  and 
.,  Monday  through  Friday. 
y  person  who  will  be  adversely 
affeited  by  this  final  rule  may  file 

;ions  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
mu%  be  shown.  Any  person  who 

les  to  seek  a  hearing  must  file  (1) 
on  *  before  March  28, 1994,  a  written 
noti  ;e  of  participation  and  request  for  a 
hea^ng,  and  (2)  on  or  before  April  25. 
,  the  data,  information,  and 
ses  on  which  the  person  relies  to 
a  hearing,  as  specified  in  21  CFR 
314^300.  A  request  for  a  hearing  may  not 
upon  mere  allegations  or  denials, 
nust  set  forth  specific  facts  showing 
thatlthere  is  a  genuine  and  substantial 
of  fact  that  requires  a  hearing.  If 
cc  nclusively  appears  torn  the  face  of 
ata,  information,  and  factual 

in  the  request  for  a  hearing  that 
g  (nuine  and  substantial  issue  of  fact 
ides  the  action  taken  by  this  order, 
request  for  a  hearing  is  not  made 
required  format  or  with  the 
reqi^red  analyses,  the  Commissioner  of 

and  Drugs  wrill  enter  summary 
judAnent  against  the  person(s)  who 
qi^st(s)  the  hearing,  making  findings 


199 

ana 

justify 

314 

rest 

but 

thai 

issu! 

it 

the 

ana^ses 

no 
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or  i 
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fa 
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and  conclusions  and  denying  a  hearing. 
All  submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  beading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C  331(j)  or  18  U.S.C.  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Parts  436  and 
442 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  436 
and  442  are  amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC— CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  436  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  436.215  is  amended  by 
alphabetically  adding  two  new  entries 
to  the  table  in  paragraph  (b)  and  by 
adding  new  paragraph  (c)(17)  to  read  as 
follows: 

§  436.21 5    Dissolution  test 


(b) 


Rotahon  rate> 


Sampling  time(s) 


Apparatus 


water 
water 


100 
50 


45  min 
30min 


1 
2 


abso  rbance  at  the  absorption  peak  of 
appi  Dximately  264  nanometers. 


PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

3.  The  authority  citation  for  21  CFR 
part  442  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 


4.  New  §  442.7  is  added  to  subpart  A 
to  read  as  follows: 

1442.7    CefWiroxil  hemihydrats. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefadroxil  hemihydrate  is  7- 
|D-2-amino-2(/>- 

hydroxyphenyI)acetamido}-3-methyl-S- 
oxo-5-thia-l-a2abicyclol4.2.0)oct-2-ene- 
2-caTboxylic  acid  hemihydrate.  It  is  so 
purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  900 
micrograms  and  not  more  than  1,050 
micrograms  of  cefadroxil  activity  per 
milligram  on  an  anhydrous  basis. 

(ii)  [Reserved) 

(iii)  Its  moisture  content  is  not  less 
than  2.4  percent  and  not  more  than  4.5 
percent. 

(iv)  The  pH  of  an  aqueous  solution 
containing  50  milligrams  per  milUliter 
is  not  less  than  4.0  and  not  more  than 
6.0. 

(v)  When  calculated  on  an  anhydrous 
basis,  its  absorptivity  at  264  nanometers 
is  not  less  than  95  percent  and  not  more 
*  than  104  percent  of  that  of  the 
cefadroxil  standard  similarly  treated 
and  corrected  for  potency. 

(vi)  It  passes  the  identity  test. 

(vii)  It  is  crystalline. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5  of  this  chapter. 

(3)  Bequests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  cefadroxil  potency,  moisture, 
pH.  absorptivity,  identity,  and 
crystaUinity. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drug  Evaluation  and 
Research:  10  packages,  each  containing 
approximately  500  milligrams. 

(b)  Tests  and  methods  of  assay— {i) 
Potency.  Use  either  of  the  follo%ving 
methods:  however,  the  results  obtained 
from  the  hydroxylamine  colorimetric 
assay  shall  be  conclusive. 

(i)  Micmbiological  agar  diffusion 
assay.  Proceed  as  directed  in  §  436.105 
of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Dissolve  an  accurately 
weighed  sample  in  sufficient  1  percent 
potassium  phosphate  buffer,  pH  6.0 
(solution  1).  to  give  a  stock  solution  of 
convenient 

concentration.  Further  dilute  an  aUquot 
of  the  stock  solution  with  solution  1  to 
the  reference  concentration  of  20 
micrograms  of  cefadroxil  per  milUliter 
(estimated). 

(ii)  Hydroxylamine  colorimetric  assay 
for  cefadroxil  Proceed  as  directed  in 
§442.40(b)(lHii).  except  prepare  the 
woddng  standard  and  sample  solutions 


and  calculate  the  potency  of  the  sample 
as  follows: 

(A)  Preparation  of  woriung  standard 
solutions.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
cefadroxil  working  standard  in 
sufficient  distilled  water  to  obtain  a 
stock  solution  of  convenient 
concentration.  Further  dilute  an  aliquot 
of  this  solution  writh  distilled  water  to 

a  concentration  of  1  milligram  of 
cefadroxil  per  millihter. 

(B)  Preparation  of  sample  solutions. 
Dissolve  an  accurately  weighed  portion 
of  the  sample  in  sufficient  distilled 
water  to  obtain  a  stock  solution  of 
convenient  concentration.  Further 
dilute  an  aliquot  of  this  solution  with 
distilled  water  to  a  concentration  of  1 
milligram  of  cefadroxil  per  miHiliter 
(estimated). 

(Q  Calculations.  Calculate  the 
potency  of  the  sample  in  micrograms 
per  milhgram  as  follows: 

Micrograms  Ay  X  P.  X  100 

of  cefadroxil     = ■ . — 

per  milligram  AsXWvX  (100-m) 

where: 

Av  =  Absorbance  of  sample  sohition; 

As  a  Absorbance  of  working  standard 

solution; 
Pa  =  Potency  of  working  standard  solution  In 

micrograms  per  milliliter, 
Wu  =  Milligrams  of  sample  per  milliliter  of 

sample  solution;  and 
in  =  Percent  moisture  content  of  the  sample. 

(2)  [Reserved) 

(3)  Moisture.  Proceed  as  directed  in 
§436.201  of  this  chapter. 

(4)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  50 
milligrams  per  milliliter. 

(5)  Absorptivity.  Determine  the 
absorbance  of  the  sample  and  standard 
solutions  in  the  following  manner 
Dissolve  accurately  weired  portions  Of 
approximately  50  milligrams  each  of  the 
sample  and  standard  in  250  milhliters 
of  distilled  water.  Transfer  a  10- 
millihter  aliquot  to  a  100-milliliter 
volumetric  flask  and  dilute  to  volume 
with  distilled  water.  Using  a  suitable 
spectrophotometer  and  distilled  water 
as  the  blank,  determine  the  absorbance 
of  each  solution  at  264  nanometers. 
Determine  the  [>ercent  absorptivity  of 
the  sample  relative  to  the  absorptivity  of 
the  standard  using  the  follovdng 
calculations: 

Percent  relative  absorptivity  a 
[Absorbance  of  sample  X  milUgrams 
standard  X  potency  of  standard  in 
micrograms  per  milligram  X  lOj/ 
(Absorbance  of  standard  X  milligrams 
sample  X  (lOO-m)) 

where: 

oi  >  Percent  moisture  to  the  samples. 


(6)  Identity.  Using  the  sample  and 
working  standard  solutiom  prepared  as 
described  in  paragraph  (bK5)  of  this 
section  and  a  suitable 
spcKtrophotometer,  record  the 
ultraviolet  spectnmi  from  220  to  340 
nanometers.  The  spectrum  of  the  sample 
compares  qualitatively  with  that  of  the 
cefadroxil  working  standard. 

(7)  CrystaUinity.  Proceed  as  directed 
in  §  436.203(a)  of  this  chapter. 

5.  New  §§442.107,  442.107a,  and 
442.107b  are  added  to  subpart  B  to  read 
as  foliovirs: 

1442.107    CetadroxU  hemihydrate  oral 
dosage  forms. 

9442.107a    Cefadroxil  hemihydrate 


(a)  Requirements  for  certification— {\) 
Standards  of  identity,  strength,  quality, 
and  purity.  Cefadroxil  hemihydrate 
capsules  are  composed  of  cefadroxil 
hemihydrate  and  one  or  more  suitable 
and  harmless  lubricants  and  diluents 
enclosed  in  a  gelatin  capsule.  Each 
capsule  contains  cefodroxil  hemih3fdrate 
equivalent  to  500  milUgrams  of 
cefadroxil.  Its  cefadroxil  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  120  percent 
of  the  number  of  milUgrams  of 
cefadroxil  that  it  is  represented  to 
contain.  Its  moisture  content  is  not  more 
than  7.0  percent.  It  passes  the 
dissolution  test.  The  cefadroxil 
hemihydrate  used  conforms  to  the 
standards  prescribed  in  §  442.7(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(A)  The  cefadroxil  hemihydrate  used 
in  making  the  batch  for  potency, 
moisture,  pH,  absorptivity,  identity,  and 
crystaUinity. 

(B)  The  batch  for  content,  moisture, 
and  dissolution. 

(ii)  Samples,  if  required  by  the 
Director.  Center  for  Drug  Evaluation  and 
Research: 

(A)  The  cefadroxil  hemihydrate  used 
in  making  the  batch:  10  packages,  each 
containing  approximately  500 
milUgrams. 

(B)  The  batch:  A  minimum  of  100 
capsules. 

(b)  Tests  and  methods  of  assay— {\) 
Cefadroxil  content  Use  either  of  the 
following  methods;  however,  the  resuhs 
obtained  from  the  hydroxylamine 
colorimetric  assay  shall  be  conclusive. 

(i)  h4icTobiological  agar  diffusion 
assay.  Proceed  as  directed  in  §436.105 
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of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Place  a  representative 
number  of  capsules  into  a  high-speed 
glass  blender  jar  containing  sufficient  1 
percent  potassium  phosphate  buffer,  pH 
6.0  (solution  1),  to  give  a  stock  solution 
of  convenient  concentration.  Blend  for  3 
to  5  minutes.  Remove  an  aliquot  and 
further  dilute  with  solution  1  to  the 
reference  concentration  of  20 
micrograms  of  cefadroxil  per  milliliter 
(estimated). 

(ii)  Hydroxylamine  cohhwetric  assay 
for  cefadroxil.  Proceed  as  directed  in 
§442.40(b)(l)(ii),  except  prepare  the 
working  standard  and  sample  solutions 
and  calculate  the  potency  of  the  sample 
as  follows: 

(A)  Preparation  of  working  standard 
solutions.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
cefadroxil  working  standard  in 
sufficient  distilled  water  to  obtain  a 
stock  solution  of-convenient 
concentration.  Further  dilute  an  aliquot 
of  this  solution  with  distilled  water  to 

a  concentration  of  1  milligram  of 
cefadroxil  per  milUliter. 

(B)  Preparation  of  sample  solutions. 
Blend  a  representative  number  of 
capsules  in  a  high-speed  glass  blender 
jar  with  sufficient  distilled  water  to 
obtain  a  stock  solution  of  convenient 
concentration.  Further  dilute  an  aliquot 
of  this  solution  with  distilled  water  to 

a  concentration  of  1  milligram  of 
cefadroxil  per  milliliter  (estimated). 

(Q  Calculations.  Calculate  the 
cefadroxil  content  as  follows: 


Milligrams  of 
cefadroxil  per    = 
capsule 


AuXPsXd 


AsX  1.000  Xn 


where: 

Av  -  Absorbance  of  sample  solution; 

As  s  Absorbance  of  working  standard 

solution: 
Ps  =  Potency  of  working  standard  solution  in 

micrograms  per  milliliter; 
d  s  Dilution  fiactor  of  the  sample; 
fi  =  Number  of  capsules  in  the  sample 

assayed. 
(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 
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(3  Dissolution.  Proceed  as  directed  in 
§  43i  >.215  of  this  chapter.  The  quantity 
Q  (tl  e  amount  of  cefadroxil  dissolved) 
is  75  percent  within  45  minutes. 

§  44:  .107b    Cefadroxil  hemihydrate  tablets. 

(a  Requirements  for  certifwation — (1) 
Star  dards  of  identity,  strength,  quality, 
and  ourity.  Cefadroxil  hemihydrate 
tabh  ts  are  composed  of  cefadroxil 
hem  hydrate  and  one  or  more  suitable 
and  larmless  binders  and  lubricants, 
Witt  or  without  coloring  and  film- 
coat  ng  substances.  Each  tablet  contains 
cefa  Iroxil  hemihydrate  equivalent  to 
I'.OO )  milligrams  of  cefadroxil.  Its 
cefa  iroxil  content  is  satisfactory  if  it  is 
not  ess  than  90  percent  and  not  more 
thar  120  percent  of  the  number  of 
mill  grams  of  cefadroxil  that  it  is 
repr  jsented  to  contain.  Its  moisture 
coni  jnt  is  not  more  than  8.0  percent.  It 
pass  }s  the  dissolution  test.  The 
cefa  Iroxil  hemihydrate  used  conforms 
to  th  e  standards  prescribed  in 
§44:.7(a)(l). 

(2  Labeling.  It  shall  be  labeled  in 
accc  rdance  with  the  requirements  of 
§  43  !.5  of  this  chapter. 

(3  Requests  for  certification;  samples. 
In  a(  Idition  to  complying  with  the 
requ  irements  of  §  431.1  of  this  chapter, 
eacl  such  request  shall  contain: 

(i  Results  of  tests  and  assays  on: 

(/  )  The  cefadroxil  hemihydrate  used 
in  n  aking  the  batch  for  potency, 
moi  ture,  pH,  absorptivity,  identity,  and 
crys  allinity. 

(a|  The  l>iatch  for  content,  moisture, 
andpissolution. 

(i: )  Samples,  if  required  by  the 
Dire  [:tor.  Center  for  Drug  Evaluation  and 
Res<  arch: 

(/  )  The  cefadroxil  hemihydrate  used 
in  n  aking  the  batch:  10  packages,  each 
com  aining  approximately  500 
mill  grams. 

(I  I  The  batch:  A  minimum  of  100 
tabl  ts. 

(h   Tests  and  methods  of  assay — ( 1 ) 
Cefc  droxil  content.  Use  either  of  the 
folk  wing  methods;  however,  the  results 
obta  ined  from  the  hydroxylamine 
cole  rimetric  assay  shall  be  conclusive. 

(i  Microbiological  agar  diffusion 
asst  y.  Proceed  as  directed  in  §  436.105 


of  this  chapter,  preparing  the  sample  for 
assay  as  follows:  Place  a  representative 
number  of  tablets  into  a  high-speed 
glass  blender  jar  containing  sufficient  1 
percent  potassium  phosphate  buffer,  pH 
6.0  (solution  1),  to  give  a  stock  solution 
of  convenient  concentration.  Blend  for  3 
to  5  minutes.  Remove  an  aliquot  and 
further  dilute  with  solution  1  to  the 
reference  concentration  of  20 
micrograms  of  cefadroxil  per  milliUter 
(estimated). 

(ii)  Hydroxylamine  colorimetric  assay 
for  cefadroxil.  Proceed  as  directed  in 
§442.40(b)(l)(ii),  except  prepare  the 
working  standard  and  sample  solutions 
and  calculate  the  potency  of  the  sample 
as  follows: 

(A)  Preparation  of  working  standard 
solutions.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
cefadroxil  working  standard  in 
sufficient  distilled  water  to  obtain  a 
stock  solution  of  convenient 
concentration.  Further  dilute  an  aliquot 
of  this  solution  with  distilled  water  to 

a  concentration  of  1  milligram  of 
cefadroxil  per  milliliter. 

(B)  Preparation  of  sample  solutions. 
Blend  a  representative  number  of  tablets 
in  a  high-speed  glass  blender  jar  with 
sufficient  distilled  water  to  obtain  a 
stock  solution  of  convenient 
concentration.  Further  dilute  an  aliquot 
of  this  solution  with  distilled  water  to 

a  concentration  of  1  milligram  of 
cefadroxil  per  milliliter  (estimated). 

(C)  Calculations.  Calculate  the 
cefadroxil  content  as  follows: 


Milligrams  of 
cefadroxil  per    = 
tablet 


AuXPsXd 


i4sX  1,000  Xn 


where: 

Ac  =  Absorbance  of  sample  solution; 

As  -  Absorbance  of  working  standard 

solution; 
Ps  =  Potency  of  working  standard  solution  in 

"micrograms  per  milliliter; 
d  -  Dilution  factor  of  the  sample;  and 
n  =  Number  of  tablets  in  the  sample  assayed. 

(2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 
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(3)  Dissolution.  Proceed  as  directed  in 
§436.215  of  this  chapter.  The  quantity 
Q  (the  amount  of  cefadroxil  dissolved) 
is  75  percent  within  30  minutes. 

Dated:  February  9, 1994. 
Stephanie  IL  Gray. 

Acting  Director.  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
(FR  Doc.  94-4078  Filed  2-23-94;  8:45  am) 
BILUNQ  COOe  41M-01-F 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Amendment  of  the  Fee  Exemption  for 
Federal,  State  and  Local  Government 
Employees 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  limits  the 
exemption  from  payment  of  application 
fees  for  registration  or  reregistration  to 
Federal,  state,  or  local  government 
operated  hospitals  or  institutions.  This 
will  eliminate  the  need  for  DEA  to 
dedicate  manpower  or  other  resources 
to  controlling  abuse  of  the  fee  exempt 
status. 

EFFECTIVE  DATE:  March  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION:  On  June  1. 

1993,  a  notice  of  proposed  rulemaking 
was  pubhshed  in  the  Federal  Register 
(58  FR  31180).  DEA  proposed  to  limit 
the  exemption  from  payment  of 
registration  or  reregistration  application 
fees  to  Federal,  state  or  local 
government  operated  hospital/clinics. 

A  total  of  three  comments  were 
received,  all  opposed  to  the  proposed 
changes.  Two  of  the  comments 
concerned  state  certified  euthanasia 
technicians.  The  commentors  objected 
to  the  changes  on  the  grounds  that  the 
change  would  impose  a  financial 
burden  on  the  euthanasia  technicians 
and  the  animal  shelters  at  which  they 
work,  due  to  the  extremely  high 
turnover  rate  the  industry  experiences. 
This  will  not  be  the  case.  The 
euthanasia  technicians  are  employees  of 
animal  control  facilities  or  shehers. 
They  may  not  engage  in  their  activities 
other  than  as  employees  of  the  facilities 
or  shelters.  Under  such  circumstances, 
DEA  has  traditionally  issued  the 


registrations  for  such  activities  imder 
the  facility  or  shelter  name  with  the 
euthanasia  technician's  name  appearing 
thereafter.  It  is  appropriate  under  such 
circumstances  for  the  Federal,  state  or 
local  government  facility  or  shelter  to 
request  and  receive  the  exemption  from 
the  fee.  In  light  of  the  fact  that  DEA 
registers  these  activities  as  other  than  a 
hospital  or  clinic,  the  original  language 
of  the  proposal  with  respect  to  Federal, 
state  or  local  hospitals  or  clinics  has 
been  changed  to  Federal,  state  or  local 
hospitals  or  other  institutions. 

The  third  commentor  objected  to  the 
changes  on  the  grounds  that  the 
proposed  changes,  if  implemented, 
would  prevent  public  sector  employees 
from  using  their  exempt  status  to  obtain 
registrations  for  use  in  private  practice. 
That  is  the  exact  intent  of  the  proposal. 
Any  individual  who  engages  in  private 
practice  utilizing  a  DEA  registration 
must  pay  the  required  fee  for  that 
registration.  Individuals  who  engage  in 
public  practice  as  agents  or  employees 
of  Federal,  state  or  local  hospitals  or 
institutions  would  not  be  required  to 
obtain  a  registration;  they  would 
conduct  their  controlled  substances 
activities  under  the  registration  of  the 
hospital  or  institution.  Although  this 
has  been  a  longstanding  policy,  DEA 
will  clarify  the  provisions  for  such 
activities  in  light  of  the  impact  that  the 
limiting  of  the  fee  exemption  will  have. 
A  proposal  to  amend  §  1301.24  has  been 
drafted  to  clarify  the  exemption  from 
the  registration  requirement  of 
individual  practitioners  who  act  as 
agents  or  employees  of  other  individual 
practitioners  and  of  hospitals  or  other 
institutions.  That  proposal  will  be 
published  in  the  Federal  Register  in  the 
near  future. 

There  are  approximately  44,000  active 
DEA  registrations  which  were  issued 
under  the  fee  exempt  status.  Over 
35,000  of  the  registrations  are  for 
practitioners  and  the  remainder  are  for 
Federal,  state  or  local  hospitals  or 
institutions.  By  restricting  the  fee 
exempt  status  to  the  hospitals  or 
institutions  and  allowing  the 
practitioners  to  carry  out  their  official 
duties  under  the  hospital  or  institution 
registrations,  DEA  will  ehminate  the 
need  to  dedicate  manpower  or  other 
resources  to  controlling  the  misuse  of 
the  fee  exempt  status. 

The  limiting  of  the  fee  exemption  will 
not  affect  those  law  enforcement 
analytical  laboratories  which  are 
described  in  §  1301.26. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  final  rule  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 


Regulatory  Flexibility  Act.  5  U.S.C  601 
et  seq.  Any  financial  or  regulatory        ' 
burdens  that  practitioners  may 
experience  are  existing  burdens  which 
the  practitioners  have  heretofore 
avoided  by  inappropriate  use  of  the  fee 
exemption. 

This  final  rule  is  not  a  significant 
regulatory  action  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612.  and  it 
has  been  determined  that  the  final  rule 
does  not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subiects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control,  security 
measures. 

For  reasons  set  out  above,  21  CFR  part 
1301  is  amended  as  follows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821, 822,  823. 824, 
871(b),  875.  877. 

2.  Section  1301.13  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

S  1301.13    Persons  exempt  from  fee. 

(a)  The  Administrator  shall  exempt 
from  payment  of  an  application  fee  for 
registration  or  reregistration  any 
hospital  or  other  institution  which  is 
operated  by  an  agency  of  the  United 
States  (including  the  U.S.  Army,  Navy, 
Marine  Corps,  Air  Force,  and  Coast 
Guard),  of  any  State,  or  any  political 
subdivision  or  agency  thereof. 

(b)  In  order  to  claim  exemption  from 
payment  of  a  registration  or 
reregistration  application  fee,  the 
registrant  shall  have  completed  the 
certification  on  the  appropriate 
apphcation  form,  wherein  the 
registrant's  officer  certifies  to  the  status 
and  address  of  the  registrant. 

•        •        •        •        • 

Dated:  February  14, 1994. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

IFR  Doc.  94-3823  Filed  2-23-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

(T08521] 

RIN1545-A098 

Rules  To  Carry  Out  the  Purposes  of 
Section  42  and  for  Correcting 
.Administrative  Errors  and  Omissions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the  Secretary's 
authority  to  provide  guidance  necessary 
or  appropriate  to  cany  out  the  purposes 
of  section  42,  the  low-income  housing 
credit.  This  document  also  contains 
final  regulations  allowing  State  and 
local  housing  credit  agencies  to  correct 
administrative  errors  and  omissions 
made  in  connection  with  allocations  of 
low-income  housing  credit  dollar 
amounts  and  recordkeeping  within  a 
reasonable  period  after  their  discovery. 
The  final  regulations  affect  State  and 
local  housing  credit  agencies,  owners  of 
buildings  or  projects  for  which  the  low- 
income  housing  credit  is  allocated,  and 
taxpayers  claiming  the  low-income 
housing  credit. 

DATES:  These  final  regulations  are 
effective  Febuary  24, 1994. 

For  applicability  of  these  regulations, 
see  §  1.42-13(d)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Erickson,  202-622-3040  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1357.  The 
estimated  annual  burden  per  respondent 
varies  from  1  hour  to  2  hours, 
depending  on  individual  circiunstances, 
with  an  estimated  average  of  1.5  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service, 
Attention:  IRS  Reports  Clearance 
Officer,  PC:FP.  Washington.  DC  20224, 
and  to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503. 
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Ba  :kgroiind 

( )n  January  4. 1993,  a  notice  of 
proposed  rulemaking  (PS-50-92)  was 
pu  )lished  in  the  Federal  Register  (58 
FR  44)  proposing  amendments  to  the 
Inc  ome  Tax  Regulations  (26  CFR  part  1) 
un  ler  section  42  of  the  Internal  Revenue 
Cole. 

^  I'ritten  comments  responding  to  the 
no  ice  were  received,  and  a  public 
he!  ring  was  held  on  April  5. 1993.  After 
coi  sideration  of  all  written  and  oral 
coi  [iments  regarding  the  proposed 
am  sndments,  those  amendments  are 
ad(  ipted  as  revised  by  this  Treasury 
del  ision. 

Ex  tlanation  of  Provisions 

Ch  inges  Made  by  the  Final  Regulations 

'  "he  proposed  regulations  generally 
dei  cribe  an  administrative  error  and 
on:  ission  and  include  illustrative 
exi  mples.  Commentators  have 
rec  nested  that  the  final  regulations 
in(  lude  an  "accounting  error"  as  an 
adi  ninistrative  error  or  omission.  The 
Sei  vice  and  the  Treasury  Department 
are  concerned  that  the  term  "accounting 
en  )r"  is  too  vague.  However,  in  order 
to  I  iddress  the  commentators'  concerns, 
the  final  regulations  clarify  that  an 
administrative  error  or  omission 
inc  ludes  an  error  in  tracking  the 
ho  ising  credit  dollar  amount  an  Agency 
ha!  allocated  (or  that  remains  to  be 
alli  >cated)  in  a  calendar  year.  For 
ex(  mple,  assume  an  Agency,  believing 
the  t  it  has  $100  of  credit  remaining  in 
its  credit  ceiling  for  the  ciurent  calendar 
yei  r.  allocates  $100  to  a  project  and 
agi  ees  to  allocate  an  additional  $30  from 
th«  next  calendar  year's  credit  ceiling. 
La  er.  in  the  current  calendar  year,  the 
Ag  mcy  discovers  that  it  failed  to 
in(  ude  in  its  credit  ceiling  for  the 
GUI  rent  calendar  year  $50  of  credits  that 
we  -e  returned  in  the  current  calendar 
yei  r.  The  error  in  tracking  the  $50  of 
ere  iits  that  were  returned  is  an 
adi  ninistrative  error  or  omission. 

( )ne  commentator  asked  for 
cla  -ification  of  the  correction  procedure 
an  Agency  should  use  when  correcting 
a  c  acument  without  the  Secretary's 
pri  3r  approval.  Under  the  final 
re^  Illations,  a  document  that  corrects  a 
do  ;ument  containing  an  error  or 
on  ission  that  has  not  yet  been  filed 
wi  h  the  Internal  Revenue  Service 
sh(  uld  be  filed  as  the  original.  If  a 
doi  :ument  containing  an  error  has 
air  sady  been  filed  with  the  Internal 
Re  'enue  Service,  the  Agency  should 
ref  le  a  copy  of  the  document  containing 
the  error  that  prominently  and  clearly 
noi  es  the  correction.  The  Agency  should 
inc  icate  at  the  top  of  the  document(s) 
ths  t  the  correction  is  being  made  under 


§  1.42-13  of  the  Income  Tax 
Regulations. 

The  proposed  regulations  require  that 
an  Agency  obtain  the  prior  approval  of 
the  Secretary  to  correct  an 
administrative  error  or  omission  if  (1) 
the  correction  is  not  made  before  the 
close  of  the  calendar  year  of  the  error  or 
omission,  and  (2)  the  correction  is  a 
numerical  change  to  the  housing  credit 
dollar  amount  allcK^ted  for  the  building 
or  project.  One  conunentator  suggested 
that  an  Agency  should  have  until 
February  28,  the  date  by  which  an 
Agency  must  file  its  Form  8610,  to 
correct  an  administrative  error  or 
omission  that  changes  the  housing 
credit  dollar  amount  allocated  to  a 
building  or  project  without  obtaining 
the  Secretary's  prior  approval.  Another 
commentator  made  a  similar  suggestion 
solely  for  credits  returned  in  the  same 
year  in  which  they  were  allocated. 
These  suggestions  have  not  been 
adopted.  Section  42(h)(1)  requires  that 
an  alloc:ation  for  a  certain  calendar  year 
be  made  by  the  close  of  that  calendar 
year.  Consistent  with  that  approach, 
these  regulations  do  not  permit  an 
Agency  to  make  a  post-year  allocation 
without  the  Secretary's  prior  approval. 
Of  course,  for  a  correction  of  an 
administrative  error  or  omission  that  an 
Agency  cannot  correct  on  its  own.  an 
Agency,  or  the  Agency  and  the  affected 
taxpayer,  may  seek  the  Secretary's  prior 
approval. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.Q 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(fJ  of 
the  Internal  Revenue  Code,  a  copy  of  the 
proposed  regulations  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impart  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jeffrey  A.  Erickson,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 
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List  of  Subjects 

26  CFR  Parti 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— 4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   •   *. 

Section  1.42-13  also  issued  under  26 
U.S.C.  42(n);  •  •  •. 

Par.  2.  Section  1.42-13  is  added  to 
read  as  follows: 

§  1 .42-1 3    Rules  i>ece8sary  and 
appropriate:  housing  credit  agencies' 
correction  of  administrative  errors  and 
omissions. 

(a)  Publication  of  guidance.  Under 
section  42(n),  the  Secretary  has 
authority  to  prescribe  regulations  as 
may  be  necessary  or  appropriate  to  carry 
out  the  purposes  of  section  42.  The 
Secretary  may  also  provide  guidance 
through  various  publications  in  the 
Internal  Revenue  Bulletin.  (See 
§601.601(d)(2)(ii)(Z>)  of  this  chapter.) 

(b)  Correcting  administrative  errors 
and  omissions— -i"^)  In  general.  An 
Agency  may  correct  an  administrative 
error  or  omission  with  respect  to 
allocations  and  recordkeeping,  as 
described  in  paragraph  (b)(2)  of  this 
section,  within  a  reasonable  period  after 
the  Agency  discovers  the  administrative 
error  or  omission.  Whether  a  correction 
is  made  within  a  reasonable  period 
depends  on  the  facts  and  circumstances 
of  each  situation.  Except  as  provided  in 
paragraph  (b)(3)(iii)  of  this  section,  an 
Agency  need  not  obtain  the  prior 
approval  of  the  Secretary  to  correct  an 
administrative  error  or  omission,  if  the 
correction  is  made  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section.  The 
administrative  errors  and  omissions  to 
which  this  paragraph  (b)  applies  are 
strictly  limited  to  those  described  in 
paragraph  (b)(2)  of  this  section,  and, 
thus,  do  not  include,  for  example,  any 
misinterpretation  of  the  applicable  rules 
and  regulations  under  section  42. 
Accordingly,  an  Agency's  allocation  of  a 
particular  calendar  year's  low-income 
housing  credit  dollar  amount  made  after 
the  close  of  that  calendar  year,  or  the 
use  of  an  incorrect  population  amount 


in  calculating  a  State's  housing  ciedit 
ceiling  for  a  c:alendar  year  are  not 
administrative  errors  that  can  be 
corrected  under  this  paragraph  (b). 

(2)  Administrative  errors  and 
omissions  described.  An  administrative 
error  or  omission  is  a  mistake  that 
results  in  a  dcx:ument  that  inaccurately 
reflects  the  intent  of  the  Agency  at  the 
time  the  document  is  originally 
completed  or.  if  the  mistake  affects  a 
taxpayer,  a  document  that  inaccurately 
reflects  the  intent  of  the  Agency  and  the 
affected  taxpayer  at  the  time  the 
document  is  originally  completed. 
Administrative  errors  and  omissions 
described  in  this  paragraph  (b)(2) 
include  the  following — 

(i)  A  mathematicaferror; 

(ii)  An  entry  on  a  document  that  is 
inconsistent  with  another  entry  on  the 
same  or  another  document  regarding  the 
same  property,  or  taxpayer; 

(iii)  A  failure  in  tracking  the  housing 
cn^dit  dollar  amount  an  Agency  has 
allocated  (or  that  remains  to  be 
allocated)  in  the  current  calendar  year 
(e.g.,  a  failure  to  include  in  its  State 
housing  credit  ceiling  a  previously 
allocated  credit  dollar  amount  that  has 
been  returned  by  a  taxpayer); 

(iv)  An  omission  of  information  that 
is  required  on  a  dcKument;  and 

(v)  Any  other  type  of  error  or 
omission  identified  by  guidance 
published  in  the  Internal  Revenue 
Bulletin  (see  §601.601(d)(2)(ii)(fc)  of  this 
chapter)  as  an  administrative  error  or 
omission  covered  by  this  paragraph  (b). 

(3)  Procedures  for  correcting 
administrative  errors  or  omissions — (i) 
In  general.  An  Agency's  correction  of  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  tfiis 
section,  must  amend  the  document  so 
that  the  corrected  document  reflects  the 
original  intent  of  the  Agency,  or  the 
Agency  and  the  affected  taxpayer,  and 
complies  with  applicable  rules  and 
regulations  under  section  42. 

(ii)  Specific  procedures.  If  a  document 
corrects  a  document  containing  an 
administrative  error  or  omission  that 
has  not  yet  been  filed  with  the  Internal 
Revenue  Service,  the  Agency,  or  the 
Agency  and  the  affected  taxpayer, 
should  complete  and  file  the  corrected 
document  as  the  original.  When  a 
document  containing  an  administrative 
error  or  omission  has  already  been  filed 
with  the  Service,  the  Agency,  or  the 
Agency  and  the  affected  taxpayer, 
should  refile  a  copy  of  the  document 
containing  the  administrative  error  or 
omission,  and  prominently  and  clearly 
note  the  correction  thereon  or  on  an 
attached  new  document.  The  Agency 
should  indicate  at  the  top  of  the 
document(s)  that  the  correction  is  being 


made  under  §  1.42-13  of  the  Income  Tax 
Regulations. 

(lii)  Secretary's  prior  approval 
required.  An  Agency  must  obtain  the 
Secretary's  prior  approval  to  correct  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  this 
section,  if  the  correction  is  not  made 
before  the  close  of  the  calendar  year  of 
the  error  or  omission  and  the 
correction — 

(A)  Is  a  numerical  change  to  the 
housing  credit  dollar  amount  allocated 
for  the  building  or  project; 

(B)  Affects  the  determination  of  any 
component  of  the  State's  housing  credit 
ceiling  under  section  42(h)(3)(C);  or 

(C)  Affects  the  State's  unused  housing 
credit  carryover  that  is  assigned  to  the 
Secretary  under  section  42(h)(3)(D). 

(iv)  Requesting  the  Secr^ary's 
approval.  To  obtain  the  Secretary's 
approval  under  paragraph  (b)(3)(iii)  of 
this  section,  an  Agency  must  submit  a 
request  for  the  Secretary's  approval 
within  8  reasonable  period  after 
discovering  the  administrative  error  or 
omission,  and  must  agree  to  any 
conditions  that  may  be  required  by  the 
Secretary  under  paragraph  (b)(3)(v)  of 
this  section.  When  requesting  the 
Secretary's  approval,  the  Agency,  or  the 
Agency  and  the  affected  taxpayer,  must 
file  an  application  that  complies  with 
the  requirements  of  this  paragraph 
(b)(3)(iv).  For  further  information  on  the 
application  procedure  see  Rev.  Proc. 
93-1,  igfc-l  I.R.B.  10  (or  any 
subsequent  applicable  revenue 
procedure).  (See  §601.601(d)(2)(ii)(6)  of 
this  chapter.)  The  application  requesting 
the  Secretary's  approval  must  contain 
the  following  information — 

(A)  The  name,  address,  and 
identification  number  of  each  affec:ted 
taxpayer; 

(B)  The  Building  Identification 
Number  (B.I.N.)  and  address  of  eaci) 
building  or  project  affected  by  the 
administrative  error  or  omission; 

(C)  A  statement  explaining  the 
administrative  error  or  omission  and  the 
intent  of  the  Agency,  or  of  the  Agency 
and  the  affected  taxpayer,  when  the 
dcxniment  was  originally  completed; 

(D)  Copies  of  any  supporting 
documentation; 

(E)  A  statement  explaining  the  effect, 
if  any,  that  a  correction  of  the 
administrative  error  or  omission  would 
have  on  the  housing  credit  dollar 
amount  allocated  for  any  building  or 
project:  and 

(F)  A  statement  explaining  the  effect, 
if  any,  that  a  correc:tion  of  the 
administrative  error  or  omission  would 
have  on  the  determination  of  the 
components  of  the  State's  housing  credit 
ceiling  under  section  42(h)(3)(C)  or  on 
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the  State's  unused  housing  credit 
canyover  that  is  assigned  to  the 
Secretary  under  section  42(h)(3)(D). 

(v)  Agreement  to  conditions.  To 
obtain  the  Secretary's  approval  under 
paragraph  (b)(3)(iii)  of  this  section,  an 
Agency,  or  the  Agency  and  the  affected 
taxpayer,  must  agree  to  the  conditions 
the  Secretary  considers  appropriate. 

(c)  Examples.  The  following  examples 
illustrate  the  scope  of  this  section: 

Example  1.  Individual  B  applied  to  Agency 
X  for  a  reservation  of  a  low-income  housing 
credit  dollar  amount  for  a  building  that  is 
part  of  a  low-income  housing  project.  When 
applying  for  the  low-income  housing  credit 
dollar  amount.  B  informed  Agency  X  that  B 
intended  to  form  Partnership  Y  to  finance  the 
project.  After  receiving  the  reservation  letter 
and  prior  to  receiving  an  allocation.  B  formed 
Partnership  Y  and  sold  partnership  interests 
to  a  number  of  limited  partners.  B 
contributed  the  low-income  housing  project 
to  Partnership  Y  in  exchange  for  a 
partnership  interest.  B  and  Partnership  Y 
informed  Agency  X  of  the  ownership  change. 
When  actually  allocating  the  housing  credit 
dollar  amount,  Agency  X  sent  Partnership  Y 
a  document  listing  B.  rather  than  Partnership 
Y.  as  the  building's  owner.  Partnership  Y 
promptly  notified  Agency  X  of  the  error. 
After  reviewing  related  documents,  Agency  X 
determined  that  it  had  incorrectly  listed  B  as 
the  building's  owner  on  the  allocation 
document.  Since  the  parties  originally 
intended  that  Partnership  Y  would  receive 
the  allocation  as  the  owner  of  the  building. 
Agency  X  may  correct  the  error  without 
obtaining  the  Secretary's  approval,  and  insert 
Partnership  Y  as  the  building's  owner  on  the 
allocation  document.  ♦ 

Example  2.  Agency  Y  allocated  a  lower 
low-income  housing  credit  dollar  amount  for 
a  low-income  housing  building  than  Agency 
Y  originally  intended.  After  the  close  of  the 
calendar  year  of  the  allocation,  B,  the 
building's  owner,  discovered  the  error  and 
promptly  notified  Agency  Y.  Agency  Y 
reviewed  relevant  documents  and  agreed  that 
an  error  had  occurred.  Agency  Y  and  B  must 
apply,  as  provided  in  paragraph  (b)(3)(iv)  of 
this  section,  for  the  Secretary's  approval 
before  Agency  Y  may  correct  the  error. 

(d)  Effective  date.  This  section  is 
effective  February  24, 1994.  However, 
an  Agency  may  elect  to  apply  these 
regulations  to  administrative  errors  or 
omissions  that  occurred  before  the 
publication  of  these  regulations.  Any 
reasonable  method  used  by  a  State  or 
local  housing  credit  agency  to  correct  an 
administrative  error  or  omission  prior  to 
February  24, 1994,  will  be  considered 
proper,  provided  that  the  method  is 
consistent  with  the  rules  of  section  42. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
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§60L101    [Amended] 

P  ir.  4.  Section  602.101(c)  is  amended 
by  {  dding  in  numerical  order  the  entry 
"1.^  2-13 1545-1357"  to  the  table. 

Mar  ;aret  Milner  Richardson. 

CoTT  missioner  of  Internal  Revenue. 
A  proved:  January  25. 1994. 
si  Y.  Sessions. 
Acting  Assistant  Secretary  of  the  Treasury. 
94-3946  Filed  2-23-94;  8:45  am) 
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DEI  ARTMENT  OF  THE  INTERIOR 

Offi  ;e  of  Surface  Mining  Reclamation 
and  Enforcement 

30  (FR  Part  917 

Ken  lucky  Permanent  Regulatory 

Pro  iram;  Bond  Forfeiture.  Oermitions, 

anc  Irtspection  Frequency 

AGE  <CY:  OfTice  of  Surface  Mining 
Rec  amation  and  Enforcement  (OSM), 
Inte  nor. 

ACT  3N:  Final  rule;  approval  of 
am€  ndment. 
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II. 

III. 
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SUMMARY:  OSM  is  announcing  the 
app  oval  of  proposed  program 
amejidments  to  the  Kentucicy  permanent 
latory  program  (hereinafter  referred 
the  Kentucky  program)  under  the 
Surface  Mining  Control  and 
Rec  amation  Act  of  1977  (SMCRA).  The 
projosed  amendments  include  revisions 
portions  of  the  Kentucky 
r  linistrative  Regulations  dealing  with 
forfeiture  funds,  definitions  of 
terras,  and  inspection  frequency. 

mVE  DATE:  February  24, 1994. 
FORJFURTHER  INFORMATION  CONTACT: 
Wil  iam  J.  Kovacic.  Director,  Lexington 
Fiel  i  Office.  Office  of  Surface  Mining 
Rec  amation  and  Enforcement.  2675  ^ 
Reg  ncy  Road,  Lexington  Kentucky 
4051 13,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

kground  on  the  Kentucky  Program. 

bmission  of  Amendment. 

irector's  Findings, 
mmary  and  Disposition  of  Comments. 
D  rector's  Decision. 
F  rocedural  Determinations. 

I.  Bi  ickground  on  the  Kentucky 
Pro  ram 

0 1  May  18, 1982.  the  Secretary  of  the 
Inte  ior  conditionally  approved  the 
Ken  ucky  p.ogram.  Information 
pert  nent  to  the  general  background, 
revi  ;ions,  modifications,  and 
ame  idments  to  the  proposed  permanent 
proj  ram  submission,  as  well  as  the 
Sec  Btary's  findings,  the  disposition  of 
con  ments  and  a  detailed  explanation  of 


Si 


£  ur 


the  conditions  of  approval  can  be  foimd 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.13. 
917.15,  917.16.  and  917.17. 

n.  Submission  of  Amendments 

By  letter  dated  May  21.  1993, 
(Administrative  Record  No.  KY-1221) 
Kentucky  submitted  proposed 
amendments  containing  additions  and 
modifications  to  405  KAR  10:050  Bond 
forfeiture,  405  KAR  12:001  Definitions, 
and  405  FAR  12:010  General  provisions 
for  inspection  and  enforcement. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  June  11, 
1993,  Federal  Register  (58  FR  32618), 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  July  12, 
1993. 

On  June  14, 1993  (Administrative 
Record  No.  KY-1226),  Kentucky  revised 
the  proposed  amendment  at  405  KAR 
12:001  by  adding  a  definition  of  the 
term  "unwarranted  failure  to  com.ply", 
since  that  term  is  used  in  405  KAR 
12:020  section  8.  The  proposed 
definition  is  identical  to  the  existing 
definition  set  forth  in  405  KAR  7:001. 
Since  the  definition  already  exists  as 
part  of  Kentucky's  approved  program, 
the  Director  determined  that  no  purpose 
would  be  ser\'ed  by  reopening  the 
public  comment  period  for  the 
modification  submitted  bv  Kentucky  on 
June  14. 1993. 

By  letter  dated  October  19,  1993 
(Administrative  Record  No.  KY-1242). 
Kentucky  submitted  a  proposed 
program  amendment  which  was 
intended  to  replace  the  proposals 
submitted  on  May  21.  1993,  and  June 
14,  1993.  The  regulations  contained  in 
the  October  19, 1993,  submission 
completed  the  Kentucky  promulgation 
process  under  Kentucky  Revised  Statue 
Chapter  13A. 

OSM  announced  receipt  of  the 
October  19. 1993  proposed  amendment 
in  the  November  5, 1993.  Federal 
Register  (58  FR  58997),  and  in  the  same 
notice,  reopened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  comment 
period  closed  on  November  22, 1993. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Kentucky  program. 
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Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  frtnn 
this  amendment. 

A.  Revisions  to  Kentucky's  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


State  regula- 
tions (405  KAR) 

Subject 

Federal 
counter- 
part (30 
CFR) 

12:001    Sec. 
1(29). 

Definition  of 
temo— "urv 
warranted 
failure  to 
comply". 

843.5 

Because  the  above  proposed  revision 
is  identical  in  meaning  to  the 
corresponding  Federal  regulation,  the 
Director  finds  that  Kentucky's  proposed 
rule  is  no  less  effective  than  the  Federal 
rule. 

B.  Reiisions  to  Kentucky's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  General 

In  several  sections  of  the  regulations 
affected  by  this  amendment.  Kentucky 
is  proposing  to  revise  the  use  of  the 
terms  "permittee",  "operator",  and 
"person"  in  order  to  achieve 
consistency  in  the  use  of  the  terms  and 
to  more  clearly  identify  the  entities  that 
are  intended  to  be  subject  to  the 
particular  statutory  requirements 
involved.  The  Director  finds  that  the 
proposed  revisions  add  clarity  to 
Kentucky's  rules  and  are  no  less 
effective  than  the  Federal  regulations  as 
listed  t)elow. 


State  regulations  pro- 
posed for  revision 


405  KAR  10:050 
Section  2(4). 

405  KAR  12:010    Ne- 
cessity and  Func- 
tion. 

405  KAR  12:010 
Section  3(2). 

405  KAR  12:010 
Section  3(5)  (a). 

405  KAR  12:010 
Section  3(5)  (b). 

405  KAR  12:010 
Section  4(1). 


Federal  regulations 


30  CFR  800.50(d)(1) 
30  CFR  840.1 1(e)  (2) 

30  CFR  840.12(a) 
30  CFR  840.1 1(a) 
30  CFR  840.11(b) 
30  CFR  840.14(c)(1) 


2.  405  KAR  12:001  Definitions  for  405 
KAR  Chapter  12 

Kentucky  proposes  to  add  a  definition 
of  "willfully  and  willful  violation" 
which  is  identical  to  the  definition 
currently  found  in  Kentucky's  program 


at  405  KAR  7:001.  8:001  and  10:001,  and 
which  was  approved  by  the  Director  on 
October  1, 1992  (57  FR  45297).  The 
Director  finds  that  this  definition  was 
previously  approved  in  other  sections  of 
the  Kentucky  program  and  the  proposal 
to  add  it  to  405  KAR  Chapter  12  will  not 
render  Kentucky's  regulations  less 
effective  than  the  Federal  program. 

3.  405  KAR  12:010  General  Provisions 
for  Inspection  and  Enforcement 

Kentucky  proposes  to  revise  its 
regulations  governing  frequency  of 
inspections  set  forth  at  405  KAR  12:010 
section  3(5)  (a)  by  providing  an 
exception  to  the  monthly  partial 
inspection  requirement  where  the 
cabinet  has  received  notice  of  temporary 
cessation  of  operations.  As  proposed  for 
revision,  if  the  cabinet  has  received 
notice  of  temporary  cessation,  the 
partial  inspections  shall  continue  until 
the  cabinet  determines  that  the  j)ermit 
area  is  sufficiently  stable  to  insure  that 
the  quarterly  complete  inspections 
required  by  405  KAR  12:010  section 
3(5)(b)  will  provide  adequate  inspection 
of  the  permit  area.  The  Federal  rule  at 
30  CFR  840.11(a)  provides  for  "partial 
inspections  of  each  inactive  surface  coal 
mining  and  reclamation  operation  .  .  . 
as  are  necessary  to  ensure  effective 
enforcement  of  the  approved  State 
program."  30  CFR  840.11(0  (D  includes 
as  an  inactive  surface  coal  mining  and 
reclamation  operation  one  for  which  the 
regulatory  authority  has  received 
written  notice  of  temporary  cessation  of 
mining.  The  Director  finds  that  the 
proposed  rule  represents  reasonable 
exercise  of  Kentucky's  discretion  under 
30  CFR  840.11(a)  and  is  no  less  effective 
than  the  Federal  counterparts  at  30  CFR 
840.11  (a)and(O. 

C.  Revisions  to  Kentucky's  Regulations 
With  No  Corresponding  Federal 
Regulations 

1.  (General 

a.  Kentucky  proposes  to  revise  the 
introductory  material  at  405  KAR  10:C30 
and  405  KAR  12:010  to  include 
appropriate  statutory  and  regulatory 
citations  relating  to  the  materials 
covered  by  the  respective  regulations. 
The  Director  finds  that  the  inclusion  of 
this  material  is  not  inconsistent  with 
any  requirements  of  SMCRA  or  the 
Federal  regulations. 

b.  In  proposed  revisions  to  the 
Necessity  and  Function  sections  of  405 
KAR  10:050,  12:001  and  12:010.  as  well 
as  405  KAR  10:050  section  1(1)  and  405 
KAR  12:010  section  4(3),  Kentucky 
refers  to  administrative  regulations, 
rather  than  just  regulations  as  currently 
expressed  in  those  provisions.  The 


Director  finds  that  the  proposed 
revisions  add  appropriate  clarity  to  the 
State's  program  and  do  not  adversely 
affect  any  requirement  of  SMCRA  or  the 
Federal  regulations. 

c.  Kentucky  proposes  to  revise  the 
Necessity  and  Function  section  of  405 
KAR  10:050  by  adding  the  following 
clarifying  sentence: 

This  administratiw  regulation  establishes 
criteria  under  which  unused  forfeited  l>ond 
funds  shall  be  returned  to  the  persoi>  from 
whom  they  were  collected. 

The  Director  finds  that  this  proposed 
addition  will  not  render  Kentucky's 
program  inconsistent  with  any 
provisions  of  the  Federal  program. 

2.  405  KAR  10:050  Bond  Forfeiture 

Kentucky  proposes  to  revise  this 
regulation  by  adding  section  2(5)  which 
provides  for  the  return  of  unused 
forfeited  bond  funds  to  the  person  from 
whom  they  were  received,  subject  to  the 
right  to  attach  or  set-off  the  funds  under 
state  law.  The  provision  applies  where 
the  cabinet  has  not  completed  the 
reclamation  plan  on  the  forfeited  site 
and  the  site,  including  any  related  off- 
site  disturbances,  is  completely 
overlapped  by  a  subsequent  permanent 
program  permit  and  is  completely 
disturbed  by  the  overlapping  permittee. 
As  proposed,  the  provision  is  limited  to 
interim  program  sites  forfeited  on  or 
after  July  15, 1988,  and  io  forfeited 
permanent  program  sites.  While  there  is 
no  direct  Federal  counterpart  to  this 
proposal,  the  Director  has  determined 
that  it  is  not  inconsistent  with  the 
Federal  rule  at  30  CFR  800.50(d)(2) 
which  provides  for  the  return  of  unused 
funds  to  the  person  fi-om  whom  they 
were  collected  where  the  amount  of 
performance  bond  forfeited  is  more  than 
the  amount  necessary  to  complete 
reclamation.  Therefore,  the  Director 
finds  that  the  proposal  is  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  periods  and 
opportunities  to  request  a  public 
hearing  were  announced  in  the  June  11. 
1993  Federal  Register  (58  FR  32618). 
and  the  November  5. 1993  Federal 
Register  (58  FR  58997).  The  public 
comment  periods  closed  on  July  12. 
1993,  and  November  22, 1993. 
respectively.  No  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearings  so  no  hearings  were 
held. 

The  Kentucky  Resources  Council 
(KRC)  filed  written  comments  on  July 


23, 1993  (Administrative  Record 
Number  KY-1331).  and  supplemented 
those  comments  on  November  30. 1993 
(Administrative  Record  Number  KY- 
1259).  A  summary  of  those  comments 
and  their  disposition  is  set  forth  below. 

405  KAH  10:050 

KRC  expressed  concern  that  the 
revisions  to  subsection  (5)  might  result 
in  the  release  of  forfeited  bonds  in  cases 
where  the  permit  area  is  completely 
disturbed  under  an  overlapping  permit, 
and  where  there  is  off- perm  it 
disturbance  that  should  be  addressed 
under  the  forfeited  bond.  As  a  result  of 
the  concerns  raised  by  KRC,  Kentucky 
revised  405  KAR  10:050  section  2(5)  in 
its  October  19, 1993,  resubmission  by 
making  specific  reference  to  the 
inclusion  of  any  off-site  disturbance.  In 
its  November  30, 1993.  letter,  after 
reviewing  Kentucky's  revisions,  KRC 
restated  its  concern  with  particular 
reference  to  "those  cases,  for  example, 
where  the  former  mining  operation  has 
caused  damage  to  the  hydrologic 
balance  (such  as  loss  or  damage  to  water 
supplies,  pollution  of  groundwater 
resources),  or  where  other  off-site 
damage  might  not  be  readily  apparent  or 
yet  manifest,  the  allowance  of  a  return 
of  unused  bond  funds  where  the  site  is 
overlapped  by  a  new  permit  and  bond 
may  result  in  unfunded  liabilities".  In 
its  Statement  of  Consideration 
(Administrative  Record  Number  KY- 
1333)  filed  by  Kentucky  on  September 
2, 1993,  the  State  discusses  these  issues 
in  some  detail.  In  specific  response  to 
KRC's  original  concerns,  Kentucky 
stated  that  it  "has  no  intention  of 
releasing  forfeited  bond  funds  when 
there  is  off-permit  disturbance  for  which 
the  original  bond  stands  liable  and  such 
disturbance  was  not  encompassed  in  the 
overlapping  permit."  In  response  to 
comments  filed  by  another  party  (Item 
7.  Statement  of  Consideration). 
Kentucky  stated  that  "(Tlhe  original 
permittee's  bond  does  not  become 
"unused"  and  "more  than  the  amount 
necessary  to  do  reclamation"  within  the 
meaning  of  KRS  350.131(2)  until  the 
new  permittee  disturbs  the  entire 
overlapped  area,  triggering  a 
reclamation  obligation  on  his  behalf. 
Prior  to  that,  the  new  permittee  could 
delete  the  unreclaimed  area  fi-om  its 
permit.  The  Cabinet  must  be  assured 
that  the  original  forfeited  funds  will  in 
fact  be  unnecessary  before  it  can  release 
the  funds."  Finally,  in  response  to 
KRC's  concern  regarding  liabilities  that 
may  not  become  apparent  until  after  a 
bond  has  been  released,  there  is  no 
authority  in  SMCRA  or  the  Federal 
regulations  to  retain  bond  funds  after  all 
release  requirements  have  been  met,  for 


such 


unknown  liabilities.  The  State  can 


alwa  ^s  pursue  the  original  permittee  if 
such  liabilities  occur.  The  Director  feels 
that  I  le  clarification  provided  by 
Kent  icky  adequately  responds  to  the 
cone  (ms  raised  by  KRC. 

405 ,  AR  12:001 

KJ  2  objects  to  the  proposed 
defir  ition  of  "willfully  and  willful 
viola  ion"  because  it  appears  to  impose 
a  big  ler  burden  for  demonstrating  the 
willf  ilness  of  a  violation  than  does  the 
Fede  al  counterpart  at  30  CFR  843.5. 
The :  Itate's  definition  was  previously 
cons  dered  and  approved  by  OSM  in  a 
Fede  -al  Register  notice  dated  October  1. 
1992  (57  FR  45295).  In  that  approval, 
the  L  irector  observed  "[Tlhe  Federal 
regul  ifions  provide  separate  definitions 
for  "  LTillfully"  at  30  CFR  846.5,  and 
"wilful  violation"  at  30  CFR  701.5  and 
843.1  Unlike  the  Federal  definition  of 
"will  Ful  violation",  Kentucky's 
propi  ised  combined  definition  does  not 
stipu  ate  that  the  person  who  committed 
the  ai  t  or  omission  must  have  intended 
the  n  suit  that  actually  occurs.  However, 
since  Kentucky's  proposed  definition 
inclu  des  all  intentional  acts  and 
omis:  ions,  it  will  necessarily  include  all 
acts  i  nd  omissions  specified  in  the 
Fedei  al  definitions.  Because  Kentucky's 
prop(  sed  combined  definition  will 
result  in  sanctions  and  penalties  no  less 
strinj  ent  than  those  resulting  ft-om  the 
sepai  ite  Federal  definitions,  the 
Direc  or  finds  that  the  proposal  is  no 
less  €  fective  than  the  Federal 
reguli  itions."  Based  upon  the  same 
reaso  ling  as  discussed  above,  the 
Direc  or  is  approving  the  proposed 
addit  on  of  the  definition  at  405  KAR 
12:001(30). 

405  h  AH  12:010 

KR  "j  has  raised  two  concerns 
regan  ing  the  reduction  in  inspection 
u  incy  proposed  in  section  3(5).  KRC 

hat  the  proposal  is  ambiguous  as 
h  3ther  or  not  a  finding  of  site 
stabil  ty  must  precede  any  reduction  of 
inspe  ;tion  frequency.  In  response  to  this 
conct  m,  the  State,  in  its  Statement  of 
Consi  derations  dated  August  13, 1993 
m|nistrative  Record  No.  KY-1333). 
■  out  that  "(A)fter  a  notice  of 
tempdrary  cessation  is  filed,  the 
tions  require  the  cabinet  to 
partial  inspections  until  the 
determines  that  the  permit  area 
sufficiently  stable  with  respect  to 
itability.  erosion,  revegetation. 
quality,  and  other  reclamation 
1  ements  so  that  quarterly  complete 
inspections  will  provide  adequate 
ion  of  the  permit  area."  OSM 
the  State's  explanation  of  its 
interp  retation  of  this  regulation  resolves 
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the  concern  raised  by  KRC.  The  second 
concern  expressed  by  KRC  involves  the 
State's  reference  to  reduction  in  partial 
inspection  frequency  upon  completion 
of  Phase  I  reclamation.  The  cited 
reference  was  approved  by  OSM  on  May 
18. 1982  (47  FR  21404).  and  has  not 
been  submitted  to  OSM  for 
reconsideration  as  part  of  the  current 
amendment.  However,  OSM  feels  that 
the  issue  requires  further  review,  in 
light  of  the  counterpart  Federal  rule  at 
30  CFR  840.11(0(2)  published  on 
August  16, 1982  (47  FR  35620).  If,  as  a 
result  of  that  review,  OSM  determines 
that  revisions  to  Kentucky's  regulations 
are  required,  action  in  accordance  with 
30  CFR  Part  732  will  be  taken  to  insure 
that  Kentucky's  program  is  no  less 
effective  than  the  Federal  counterpart. 

Agency  Comments- 
Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  government 
agencies  with  an  actuator  potential 
interest  in  the  Kentucky  program.  The 
U.S.  Forest  Service,  the  Bureau  of  Land 
Management,  the  Environmental 
Protection  Agency,  and  the  Soil 
Conservation  Service  responded  but  did 
not  have  any  substantive  comments  on  ' 
the  proposed  rules.  The  Mine  Safety  and 
Health  Administration  (MSHA)  raised 
two  concerns  in  their  response.  In 
connection  with  the  bond  forfeiture 
procedures  at  405  KAR  10:050  section 
2(4).  MSHA  feels  that  the  word 
"operator"  should  be  deleted  from  this 
section  since  the  agency  questions  how 
the  operator  could  be  held  liable  if  the 
operator  is  no  longer  on  the  site  and/or 
has  no  interest  in  the  bond.  However, 
the  question  of  liability  is  one  of  fact  to 
be  determined  in  each  individual  case. 
In  addition,  the  use  of  the  term  operator 
is  not  part  of  the  current  amendment 
inasmuch  as  the  term  already  exists  in 
-  section  2(4)  and  is  not  part  of  the 
proposed  revisions.  Therefore,  the 
Director  is  taking  no  action  regarding 
this  comment. 

MSHA  also  feels  that  405  KAR  12:010 
section  3(5)(a).  regarding  inspection 
ft«quency.  should  be  revised  in  order  to 
clarify  that  a  reduction  in  partial 
inspection  frequency  cannot  occur  until 
after  Phase  I  reclamation.  In  reviewing 
the  proposed  revisions  to  section  3(5)(a), 
as  discussed  in  Finding  ni.B.2.  herein, 
the  Director  has  determined  that 
Kentucky's  proposal  is  no  less  effective 
than  the  Federal  counterpart  at  30  CFR 
840.11  (a)  and  (f).  The  Federal  rule 
clearly  provides  the  regulatory  authority 
with  certain  discretion  in  conducting 
partial  inspections  of  inactive  surface 
coal  mining  and  reclamation  operations. 
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In  subsection  (f),  the  rule  identifies  an 
inactive  site  as  one  for  which  the 
regulatory  authority  has  received  notice 
of  temporary  cessation  of  operations. 
Kentucky's  proposal  is  consistent  with 
the  Federal  rule  in  that  it  allows  for  a 
reduction  in  partial  inspections  upon 
completion  of  Phase  I  reclamation,  or 
upon  receipt  of  notification  of 
temporary  cessation  of  operations. 
Therefore,  the  Director  believes  that  the 
proposal  is  acceptable  as  submitted. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  as  submitted  by  Kentucky 
on  May  21. 1993,  and  revised  and 
resubmitted  on  June  14. 1993,  and 
October  19, 1993.  The  Federal 
regulations  at  30  CFR  part  917  codifying 
decisions  concerning  the  Kentucky 
program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  State  to 
conform  its  program  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  final  rule  is  exempt  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 


Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11. 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  ' 

information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  11, 1994. 
Carl  C  Close, 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  forth  in  the   • 
preamble,  title  30,  chapter  Vn, 
subchapter  T  of  the  Ccxie  of  Federal 


Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  ef  seq. 

2.  30  CFR  917.15.  is  amended  by 
adding  new  paragraph  (uu)  to  read  as 
follows: 

§917.15    Approval  of  regulatory  program 
amendments. 


(uu)  The  following  amendment 
submitted  to  OSM  on  May  21. 1993,  and 
modified  and  resubmitted  on  June  14, 
1993,  and  October  19, 1993,  is  approved 
effective  February  24. 1994.  The 
amendment  consists  of  additions  and 
modifications  to  the  following 
provisions  of  the  Kentucky 
Administrative  Regulations  (KAR): 

405  KAR  10:050    Statutory  and  regulatory 

citations 
405  KAR  10:050    Necessity  and  Function 

section 
405  KAR  10:050    Section  1(1)  General 
405  KAR  10:050    SecUon  2(4)  and  (5) 

Procedures 
405  KAR  12:001     Necessity  and  Function 

section 
405  KAR  12:001(29)    Definition  of 

"unwarranted  failure  to  comply" 
405  KAR  12:001(30)    Definition  of 

"willfully"  and  "willful  violation" 
405  KAR  12:010  -Statutory  and  regulatory 

citations 
405  KAR  12:010    Necessity  and  Function 

section 
405  KAR  1 2:010    Section  3(2)  Presentation 

of  credentials 
405  KAR  12:010    Section  3(SKa)  Partial 

inspections 
405  KAR  12:010    Section  3(5)(b)  Complete 

inspections 
405  KAR  12:010    Section  4(1)  Records  of 

inspections 
405  KAR  12.010    Section  4(3)  Records  of 

inspections 

(FR  Doc.  94-4146  Filed  2-23-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD14-1-5679;  A-1-FRL-4839-2] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  Particulate  Matter  (PM-10): 
Group  III  Areas  State  Implementation 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  EPA  is  approving  a  State 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  establishes  and  requires 
the  implementation  of  primary  and 
secondary  particulate  matter  standards 
consistent  with  the  National  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  (PM-10).  The 
intended  effect  of  this  action  is  to 
approve  five  (5)  regulations,  amended 
by  Maryland  in  order  to  conform  with 
the  requirements  established  for  Group 
in  areas  for  PM-10.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  April  25.  1994  unless  notice  is 
received  by  March  28, 1994  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  P»rotection  Agency, 
Region  HI,  841  Chestnut  Building. 
Philadelphia.  PA  19107;  Jerry  Kurtzweg 
ANR-^43,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore,  Maryland 
21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell.  Air  and  Radiation 
Programs  Branch,  Environmental 
Protection  Agency,  Region  HI,  841 
Chestnut  Building,  Philadelphia,  PA 
19107;  215-597-9781. 

SUPPLEMENTARY  INFORMATION:  On  March 
1,  1989,  the  Maryland  Department  of  the 
Environment  submitted  a  revision  to  the 
Maryland  State  implementation  plan 
(SIP)  to  achieve  and  maintain  the 
National  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  (PM- 
10).  The  revision  consists  of:  (1)  An 
amended  Code  of  Maryland  Regulations 
(COM.'VR)  10.18.01-"General 
Administrative  Provisions"';  (2)  An 
•amended  COMAR  10. 18.02-"Permits. 
Approvals,  and  Registrations";  (3)  An 
amended  COMAR  10.18.03-"State- 
Adopted  National  Ambient  Air  Quality 
Standards  and  Guidelines";  (4)  An 
amended  COMAR  10.18.05-"Air 
Pollution  Episode  System";  and  (5)  An 
amended  COMAR  10.18.0&-"General 
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Emi  ision  Standards,  Prohibitions,  and 
Rest  rictions". 

T  le  March  1, 1989  submittal  is 
com  istent  with  the  SIP  revision 
reqii  irements  for  PM-10  Group  III  areas 
as  d  (tailed  in  the  July  1, 1987  Federal 
Reg  ster  notice  (52  FR  24672).  The 
ame  ided  Maryland  regulations  are 
cons  istent  with  the  NAAQS  for  PM-10. 
and  specify: 

M-IO  as  an  indicator  of  particulate 
mat  jr. 

xceedance  levels. 

•  Reference  methods  for  measurement 
ofPli-10. 

•  I  mergency  episode  plan  revisions  to 
inch  ide  PM-10. 

•  I  revention  of  Significant 

Dete  ioration  (PSD)  regulation  standards 
for  b  Dth  PM-10  and  Total  Suspended 
Part  :ulate  (TSP),  with  standards  for 
emis  si  on  rates  and  significant 
mon  toring  concentrations. 

Sum  nary  of  SIP  Revision 

Oi  July  1.  1987.  EPA  promulgated 
natic  nal  ambient  air  quality  standards 
(NAj  lQS)  for  particulate  matter  with  an 
aeroi  ynamic  diameter  less  than  or  equal 
to  a  1  ominal  10  micrometers  (PM-10) 
(52  f  R  24634).  The  PM-10  standards 
repls  ce  the  total  suspended  particulate 
(TSP   standards  promulgated  by  EPA  in 
1971  Also  on  July  1.1987.  EPA 
pron  ulgated  changes  to  the  policies  and 
regu  ations  by  which  it  will  implement 
the  r  AAQS  for  PM-10  in  40  CFR  parts 
51  ai  d  52  (52  FR  24672). 

Us  ng  the  classification  criteria 
estat  lished  at  52  FR  24672.  EPA  has 
preli  ninarily  designated  areas  within 
each  State  as  Group  I.  II,  or  III  based 
upor  an  area's  probability  of  attaining 
the  F  Vl-10  standard.  The  July  1. 1987 
Fede  -al  Register  notice  requires  State 
impl  'mentation  plan  (SIP)  revisions  for 
all  cl  jssified  Group  I.  II,  and  III  areas 
and  i  idicates  the  SIP  revision 
requ  rements  for  each  classification. 

On  August  7, 1987,  the  State  of 
Mary  and  was  classified  at  52  FR  29383 
as  fo  lows: 

Gr  lup  II-Baltimore  County-City  of 
Balti  nore. 


class 
Thi 
mei 

class 


1990 
for 


Gn  up 


Ill-All  other  Areas  not 
fied  as  Group  I  or  Group  II. 
Clean  Air  Act  as  amended  (1990 
Amendments)  affects  these 

fications,  and  the  associated 
requi  -ements,  in  a  number  of  ways.  The 
Amendments  eliminated  the  need 
es  to  seek  approval  of 
confnittal"  SIP  revisions  for  Group  II 
s  prescribed  in  the  July  1. 1987 
Fedei  al  Register.  The  Group  II  areas  are 
to  befeddressed  using  the  authorities 


established  in  section  107  of  the  Clean 
Air  Act  concerning  the  classification  of 
areas  as  attainment  or  nonattainment 
with  regard  to  the  NAAQS.  EPA  has 
determined  that  sufficient  evidence 
does  not  exist  to  redesignate  the  City  of 
Baltimore  as  nonattainment  for  PM-10 
at  this  lime. 

The  1990  Amendments  did  not  affect 
the  requirements  established  for  Group 
ni  areas.  The  July  1. 1987  Federal 
Register  requires  States  to  seek  approval 
of  SIP  revisions  as  required  under  the 
preconstruction  review  program  and  to 
codify  other  minor  regulatory  changes 
as  needed.  It  is  presumed  that  the 
existing  Maryland  SIP  is  adequate  to 
demonstrate  attainment  and 
maintenance  of  the  NAAQS  for  PM-10 
in  all  Group  III  areas  in  the  State.  On 
March  1. 1989,  the  State  of  Maryland 
responded  to  the  July,  1 .  1987  Federal 
Register  by  submitting  five  (5) 
regulations  amended  to  reflect  the 
revised  particulate  matter  standards  as  a 
SIP  revision.  This  SIP  revision 
addresses  Group  III  areas  only. 

EPA  Evaluation 

EPA  has  evaluated  Maryland's  SIP 
revision  request  and  concluded  the 
following:  (1)  The  amended  regulations 
conform  with  the  revised  primary  and 
secondary  NAAQS  for  PM-10;  (2)  the 
amended  regulations  are  clearly 
enforceable;  and  (3)  the  applicable 
requirements  of  40  CFR  part  5 1  have 
been  met.  A  more  detailed  evaluation  is 
provided  in  the  Technical  Support 
Document  available  upon  request  from 
the  Regional  EPA  office  listed  in  the 
ADDRESSES  section  of  this  document. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  These  revisions  to 
Maryland's  regulations  have  been 
effective  in  the  State  since  March  21. 
1989.  This  action  will  be  effective  April 
25, 1994  unless,  by  March  28, 1994, 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  April  25,  1994. 

Final  Action 

EPA  is  approving  the  five  (5) 
regulations  submitted  by  the  Maryland 
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Department  of  the  Environment  as  a 
revision  to  the  Maryland  SIP.  EPA's 
review  of  this  material  indicates  that  it 
conforms  to  the  requirements  of  40  CFR 
parts  51  and  52.  and  to  the  July  1, 1987 
promulgation  of  NAAQS  for  PM-10  in 
the  Federal  Register. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irresf>ective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutor>'  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  wilt  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  SIP  revision  establishing  revised 
particulate  matter  standards  in 
Maryland  has  been  classified  as  a  Table 
3  action  for  signature  by  the  Acting 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 


1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  On  January  6, 
1989.  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  fix)m  the  requirements  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  is  still  applicable 
under  Executive  Order  12866.  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  25,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  9, 1994. 

Stanley  L.  Laskowsld. 

Acting  Begional  Administrator,  Region  lU. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut}part  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(99]  to  read  as 
follows: 

§52.1070    Identification  of  plan. 

(c)*  •  * 

(99)  Revisions  to  the  Maryland 
regulations  for  particulate  matter  (PM- 
10)  submitted  on  March  1, 1989  by  the 
Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  1. 1989  from  the 
Department  of  the  Environment 


transmitting  a  revision  to  the  Maryland 
State  implementation  plan  for 
particulate  matter  (PM-10)  Group  III 
areas. 

(B)  COMAR  10.18.01  (General 
Administrative  Provisions).  COMAR 
10.18.02  (Permits.  Approvals,  and 
Registration),  COMAR  10.18.03  (State- 
Adopted  National  Ambient  Air  Quality 
Standards  and  Guidelines),  COMAR 
10.18.05  (Air  Pollution  Episode 
System),  and  COMAR  10.18.06  (General 
Emission  Standards,  Prohibitions,  and 
Restrictions)  as  published  in  the 
Maryland  Register  on  February  10, 1989. 
The  regulations  were  adopted  on 
January  20, 1989  and  became  effective 
on  March  21,  1989. 

(ii)  Additional  materials. 

(A)  Remainder  of  the  State 
implementation  plan  revision  request 
submitted  by  the  Maryland  Department 
of  the  Environment  on  March  1, 1989. 
(FR  Doc.  94-4110  Filed  2-23-94;  8:45  ami 
BiLUNO  CODE  uao-eo-F 


40  CFR  Part  52 
(OH56-1-6280:  FRL-4840-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  USEPA  is  withdrawing  a  final 
action  published  on  December  14, 1993 
(58  FR  65286)  to  disapprove  a  requested 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for 
particulate  matter  and  nitrogen  oxides 
for  sources  within  specified  source 
categories  that  require  continuous 
emission  monitoring,  recording,  and 
reporting.  The  rulemaking  is  being 
withdrawn  because  USEPA  has  received 
notice  that  comments  will  be  submitted 
regarding  the  action. 

USEPA  will  begin  a  new  rulemaking 
by  proposing  the  action  and  establishing 
a  comment  period. 

EFFECTIVE  DATE:  February  24. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Greene  at  (312)  886-6088. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide.  Particulate 
matter. 

Authority:  42  U.S.C.  7401-7671q. 
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Dated:  February  8, 1994. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
|FR  Doc  94-4111  Tiled  2-23-94;  8:45  am) 
WLuwo  COOK  mm  w  f 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7029 

[OR-»43'421»-0e;  GP4-038;  OR-19014, 
OR-191151 

Partial  Revocation  of  Executive  Order 
Dated  December  12, 1917,  and 
Secretarial  Order  Dated  December  12, 
1917;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  an 
Executive  order  and  a  Secretarial  order 
insofar  as  they  aRect  a  0.28  acre  parcel 
of  land  withdrawn  for  the  Bureau  of 
Land  Management's  Powersite  Reserve 
No.  661  and  Waterpower  Designation 
No.  14.  This  action  will  open  0.28  acre 
to  such  forms  of  disposition  as  may  by 
law  be  made  of  Revested  Oregon  and 
California  Raibt>ad  Grand  Lands.  The 
revocation  is  needed  to  permit  disposal 
of  the  land  through  sale.  The  land  has 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 
EFFECTIVE  DATE:  March  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffinan,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208-2965.  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
December  12, 1917,  which  established 
Powersite  Reserve  Na  661,  and  the 
Secretarial  Order  dated  December  12. 
1917,  which  established  Waterproof 
Designation  Na  14,  are  hereto  revoked 
insofar  as  they  affect  the  following 
described  land: 

Willainetto  Meridian 

Revested  Oregon  and  California  Railroad 
Grata  Lands 
T.  21  S..  R.  1  W.. 

Sec  35.  kK  2. 

The  area  described  contains  0.28  acre  in 
Lane  County. 

2.  At  8:30  a.m.  on  March  28. 1994,  the 
land  described  above  will  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  Revested  Oregon  and 
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)mia  Railroad  Grant  Lands,  subject 
"  existing  rights,  the  provisions  of 
withdrawals,  other  segregations 
i,  and  the  requirements  of 
cable  law.  All  valid  applications 
id  at  or  prior  to  8:30  a.m.  on 
28. 1994,  shall  be  considered  as 
usly  filed  at  that  time.  Those 
•ed  thereafter  shall  be  considered 
order  of  filing. 
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Dafed:  February  10. 1994. 
J  Armstrong. 
Assi4ant  Secretary  of  the  Int^or. 

94-4094  Filed  2-23-94;  8:45  ami 

COOC  4310-33-M 


Bob 
Ass 

IFR 


E  DC. 


BlUlNi 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adm  nistration 

SOC-R  Part  642 

[Docket  Na  930791-3191;  LD.  021594AI 

Coa^  Migratory  Pelagic  Resources 
of  th  >  Gulf  of  Mexico  and  South 
AtlaHtic 

AGEhfcY:  National  Marine  Fisheries 
Serv  ce  (NMFS).  National  Oceanic  and 
Atm<  ispheric  Administration  (NOAA), 
Comi  nerce. 
ACTK  N:  Trip  limit  reduction. 


SUMMJARY:  NMFS  reduces  the 
comi  tercial  trip  limit  of  Atlantic  group 
Span  sh  mackerel  in  the  southern  zone 
to  50 )  pounds  (227  kg)  per  day  in  or 
from  Lhe  exclusive  economic  zone 
(EEZ  .  This  trip  limit  reduction  is 
neces  sary  to  protect  the  Atlantic 
Span  sh  macicerel  resource. 
EFFE<  TIVE  DATE:  The  500-pound  (227-kg) 
comr  lercial  trip  limit  is  eRiective  on 
Febn  ary  18. 1994,  at  12:01  ajn.,  and 
rema  ns  in  effect  through  March  31. 
1994 

FOR  itiRTHER  INFORMATKM  CONTACT: 
Mark  F.  Godcharles.  813-893-3161. 
8UPPI  EMENTARY  INFORMATIOM:  The 
fishei  y  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia  little  txmny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefisfa)  is 
mana  jed  under  the  Fishery 
Mana  jement  Plan  for  the  Coastal 
Mign  tory  Pelagic  Resources  of  the  Gulf 
of  M«  xico  and  South  Atlantic  (FMP). 
The  I  MP  was  prepared  by  the  Gulf  of 
Mexi  :o  and  South  Atlantic  Fishery 
Mana  ;emeot  Councils  (Councils)  and  is 
impk  mented  by  regulations  at  50  CFR 
part  (  42,  under  the  authority  of  the 
Magn  Lison  Fishery  Conservation  and 
Mana  ^ment  Act. 

An  adjusted  oUocatioo  and 
comn  erclal  trip  limits  were 


recommended  by  the  Councils  and 
implemented  by  NMFS  for  Atlantic 
migratory  group  Spanish  mackerel  for 
the  current  fishing  year  April  1,  1993. 
through  March  31. 1994  (58  FR  45847, 
August  31, 1993).  As  set  forth  at  50  CFR 
642.27(b).  the  adjusted  allocation  is  4.25 
million  pounds  (1.93  million  kg).  In 
accordance  with  50  CFR 
642.27(a)(2)(iv).  after  100  percent  of  the 
adjusted  allocation  of  Atlantic  group 
Spanish  mackerel  is  taken,  Spanish 
mackerel  in  or  from  the  EEZ  in  the 
southern  zone  may  not  be  possessed 
aboard  or  landed  from  a  vessel  in 
amounts  exceeding  500  pounds  (227  kg) 
per  day. 

NMFS  has  determined  that  100 
percent  of  the  adjiisted  allocation  for 
Atlantic  group  Spanish  mackerel  from 
the  southern  zone  was  taken  by 
February  17. 1994.  Accordingly,  the 
500-pound  (227-kg)  per  day  commercial 
trip  limit  applies  to  Spanish  mackerel  in 
or  from  the  EEZ  in  the  southern  zone 
effective  12:01  a.m.,  local  time,  February 
18, 1994. 

The  southern  zone  extends  from  the 
Georgia/Florida  boundary  (30M2'45.6'' 
N.  latitude)  southward  to  the  Dade/ 
Monroe  County,  Florida,  boiuidary 
(25*20.4' N.  latitude). 

Classification 

This  action  is  required  by  50  CFR 
642.27(a)(2)(iv)  and  (b). 

Anthority:  16  U.S.C  1801  9t  seq. 
List  of  Subjects  in  50  CFR  Pari  642 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  17, 1994. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries  Conservatton 
and  Management.  National  Marine  Fisberies 
Service. 

(FR  Doc  94-4105  Filed  2-17-94;  4:57  pm) 

BILUNQ  COOC  3S1*-22-r 


50  CFR  Part  672 

[Docket  Na  931199-4042;  La  021794B] 

Qroundfish  of  the  Quif  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospbetic  Administration  (NOAA). 
Commerce. 
ACTION:  Qosure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  63 
in  the  Gulf  of  Alaska  (GOA).  lliis  action 
is  necessary  to  prevent  exceeding  the 
first  quarter  total  allowable  catch  riAC) 
for  pollock  in  this  area. 
EFFECnvc  DATE:  12  noon.  Alaska  local 
time  (A.Lt.),  February  18. 1994.  until  the 
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second  quarter's  allowance  becomes 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPPl^MENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  first  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  63  is 
14.000  metric  tons  (mt).  determined  in 
accordance  with  §  672.20(a)(2)(iv). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii),  tiiat  the  1994  first 
quarterly  allowance  of  pollock  TAC  in 
Statistical  Area  63  soon  will  be  reached. 
The  Regional  Director  established  a 
directed  ftshing  allowance  of  13.500  mt. 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  63,  effective  from  12 
noon,  A.l.t.,  February  18, 1994.  until  the 
second  quarter's  allowance  becomes 
available. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  February  17, 1994. 
David  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  94-4137  Filed  2-18-94;  2:59  pm| 
BILUNQ  COOC  3S10-22-P 


SO  CFR  Part  675 

[Docket  No.  931100-4043;  1.0. 021794A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  tiie  directed 
fishery  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  management  area.  This 
action  is  necessary  to  prevent  exceeding 
the  first  allowance  of  the  pollock  total 
allowable  catch  (TAC)  for  the  offshore 
component  in  this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  February  18. 1994.  until  12 
noon,  A.l.t.,  August  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NMFS.  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI 
Exclusive  Economic  Zone  is  managed 
by  the  Secretary  of  Commerce  according 
to  the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675.20(a)(7)(ii), 
the  first  seasonal  allowance  of  pollock 
for  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  BS  was  established  by  the  final 
groundfish  specifications  (59  FR  7656, 
February  16,  1994),  as  330,671  metric 
tons  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director)  has 
determined  in  accordance  with 
§  675.20(a)(8).  tiiat  the  first  allowance  of 
pollock  TAC  for  the  offshore  component 
in  the  BS  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  320,671  mt  with  consideration  that 
10,000  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  BS.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
pollock  by  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  BS,  effective  from  12  noon  A.l.t.. 


February  18, 1994,  until  12  noon,  A.l.t.. 
August  15, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  §  675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  February  17. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-4138  Filed  2-18-94:  2:59  pml 

WLUNG  COOE  3S10-23-P 


50  CFR  Part  675 

{Docket  No.  940249-4049;  1.0. 0209940] 

RIN  0648-AF47 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule:  technical 

amendment. 

summary:  NMFS  issues  a  technical 
amendment  to  the  1994  Pacific  cod   * 
specifications  authorized  under 
Amendment  24  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
published  with  the  final  rule 
implementing  this  amendment.  This 
technical  amendment  is  necessary  to 
clarify  a  table  that  sets  forth  the  1994 
seasonal  apportionments  of  the  amount 
of  Pacific  cod  total  allowable  catch 
(TAC)  allocated  to  vessels  using  hook- 
and-line  or  pot  gear.  It  is  intended  to 
promote  management  and  conservation 
of  groundfish  and  other  fish  resources 
and  to  further  the  goals  and  objectives 
contained  in  the  FMP. 

EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  implementing  Amendment  24  to 
the  FMP  for  the  Groundfish  Fishery  of 
the  BSAI  also  specified  1994  seasonal 
apportionments  of  the  amount  of  the 
1994  Pacific  cod  TAC  allocated  to 
vessels  using  book-and-line  or  pot  gear 
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159  FR  4009.  January  28. 1994).  These 
specifications  were  estahlisbed'in  Table 
2  of  the  preamble  to  the  Hnal  rule  at  59 
FR  4011.  This  technical  amendment 
clariHes  Table  2  by  adding  a  footnote 
that  sets  forth  the  intent  of  the  North 
Pacific  Fishery  Management  Council  to 
redistribute  any  unused  portions  of  the 
first  seasonal  apponionment  to  the  third 
season.  This  intent  is  set  forth  in  the 
preamble  to  the  proposed  rule 
published  in  the  Federal  Register  on 
October  27. 1993  (58  FR  57803)  but 
inadvertently  omitted  in  the  final  rule  of 
January  28.  1994  (59  FR  4009).  (See  page 


57801  in  the  first  column  in  the  first 
parag-aph.) 

Class  fication 

Bee  ause 


p  jbli 


ml 


this  technical  amendment 
only  minor,  non-substantive 
to  existing  regulations,  notice 
lie  comment  thereon  and  a 
the  effective  date  would  serve 
pifpose.  This  rule  clarifies  the  intent 
with  respect  to  the 
apportionments  of  the  amount 
the!  1994  Pacific  cod  TAG  allocated  to 
using  hook-and-line  or  pot  gear, 
rule  is  not  subject  to  review 
E.O.  12866. 


make 

changes 

and 

delay 

no 

of  the  Council 

seasoi  lal 


of 

vessels 
This 
undei 


Table  2.— Final  1994  Seasonal  Apportio  m^m 


OF  THE  Amount  of  Pacific  Coo  Allocated  to  Vessels  Using 
K  ook-and-Line  or  Pot  Gear 


Seison 


January  1-April  30 '  

May  1-August  31 

SepterT<)ef  l-Decembef  31 


» Any  portion  d  the  first  season  apportionment  that  ia 
beginning  o(  the  third  seasoa 


Dated:  Febrtiary  16, 1994. 
Charles  KuneUa, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc  94-4064  FUed  2-23-94;  8:45  am) 
MLLMO  cooc  3S1».aa-P 


List  of  Subiects  in  50  CFR  Part  675 

Fisheries.  Reportiog  and 
recordkeeping  requirements. 

Technical  Amendment 

Accordingly,  the  final  rule  published 
at  59  FR  4009.  January  28. 1994.  that 
specifies  the  1994  seasonal  allowances 
of  the  amount  of  Pacific  cod  TAG 
allocated  to  vessels  using  hook-and-line 
or  pot  gear  is  amended  by  revising  Table 
2  in  the  preamble  on  page  4011  to 
include  a  footnote,  as  follows: 


Percentage 
of  Pacific  cod 


90 

10 

Remainder 


Amount  of 

Pacific  cod 

(mt) 


64.291 
7,143 

Remainder 


not  harvested  t>y  the  end  of  the  first  season  wiU  become  avaiiabte  on  September  l.  the 
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Thursday,  February  24,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

(Docket  Number  FV-93-302] 

RIN  0581-ABO3 

Fresh  Fruits,  Vegetables  and  Other 
Products  (inspection,  Certitication,  and 
Standards) 

AGENCY:  Agricultural'  Marketing  • 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUIMMARY:  This  proposed  rule  would 
revise  the  regulations  governing 
inspection  and  certification  for  fresh 
fruits,  vegetables  and  other  products  by 
revising  the  fees  charged  for  the 
inspection  of  these  products  at 
destination  markets  and  by  clarifying 
other  charge-related  regulations.  The 
proposed  fee  increases  are  needed  to 
offset  the  costs  of  developing  and 
maintaining  U.S.  grade  standards  for 
fresh  fruits  and  vegetables  and  to 
recover  the  costs  of  providing  Federal 
fruit  and  vegetable  inspection  service  at 
destination  markets.  Regulations 
regarding  fees  for  inspection  of  small 
lots  (fifty  packages  or  less)  would  be 
added  to  provide  l  ^e*^  commenf^ urate 
with  the  level  of  effort  tvpically 
required  to  conduct  such  mspt^.tions. 
Finally,  regulations  regarding  charges 
for  waiting  time  would  be  added  and 
conditions  governing  the  applicability 
of  dock-side  inspection  fees  would  be 
clarified. 

DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  March  28, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Office 
of  the  Branch  Chief.  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division. 


<  .\mong  such  other  products  are  the  following: 
Raw  nuts:  Christmas  trees  and  evergreens;  flowers 
and  flower  bulbs:  and  onion  sets. 


Agricultural  Marieeting  Service,  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456,  room  2056  South  Building, 
Washington,  D.C.  20090-6456. 
Comments  should  make  reference  to  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Bailey,  202-720-5870. 

SUPPLEMENTARY  INFORMATION: 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.*This  rule 
would  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  the  Regulations  governing 
inspection,  certification  and  standards 
for  fresh  fruits,  vegetables  and  other 
products  will  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small . 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

The  regulations  were  last  revised  in 
November  1992.  The  proposed  rule 
reflects  fees  needed  to  offset  the  cost  of 
developing  and  maintaining  U.S.  grade 
standards  for  fresh  fruits  and  vegetables 
previously  funded  through  an 
appropriation  and  to  recover  the  costs  of 
Federal  fruit  and  vegetable  inspection 
service  at  destination  markets  rendered 
in  accordance  with  the  AMA  of  1946. 

In  the  Agriculture  Appropriations  Bill 
for  fiscal  year  1994,  Congress  directed 
AMS  to  establish  a  user  fee  program, 
pursuant  to  31  U.S.C.  9701,  to  recover 
the  cost  of  developing,  revievving,  and 
maintaining  agricultural  commodity 
standards  that  describe  product  quality 


attributes.  This  proposal  would  amend 
the  schedule  for  fees  and  charges  for 
services  rendered  to  users  at  destination 
markets  to  recover  the  portion  of  the 
cost  for  fresh  fruit  and  vegetable 
standardization  that  is  applicable  to 
these  users. 

The  AMA  authorizes  voluntary 
official  inspection,  grading,  and 
certification  on  a  user-fee  basis,  of  fresh 
fruits,  vegetables,  and  other  products 
such  as  raw  nuts,  Christmas  trees,  and 
flowers.  The  AMA  provides  that 
reasonable  fees  be  collected  from  the 
user  of  the  program  services  to  cover  as 
nearly  as  practicable  the  costs  of 
services  rendered.  The  program  seeks  to 
maintain  an  unobligated  balance  that  is 
at  least  equal  to  4  months  of  operating 
expense.  The  unobligated  balance  for 
the  Federal  inspection  service  at 
destination  markets  at  the  end  of  fiscal 
year  1993  was  1.1  months  of  operating 
expense.  Approximately  $240,000  in 
increases  are  expected  in  the  cost  the 
service  pays  for  General  Services 
Administration  office  rent  and  Federal 
Telecommunications  Service,  and  a 
5120,000  increase  is  expected  for  thei 
cost  of  implementing  a  locility-based 
pay  system  in  January  1994.  The  service 
plans  to  implement  cost<utting  actions 
during  fiscal  year  1994  that  are  expected 
to  save  approximately  $350,000  each 
fiscal  year  beginning  in  fiscal  year  1995. 
These  cost-cutting  actions  will  offset 
some  of  the  expected  increases  in 
service  costs;  however,  further  action  is 
necessary  to  meet  all  rising  co.sts  and  for 
the  program's  unobligated  balance  to 
grow  to  the  4  month  level  necessary-  to 
provide  contingency  funding. 

AMS  regularly  reviews  this  program 
to  determine  if  fees  are  adequate.  The 
last  fee  change  was  effective  on 
November  12,  1992  (57  FR  48929).  With 
the  planned  cosl-cutting  actions,  but 
without  a  fee  increase,  the  unobligated 
balance  of  this  program  is  expected  to 
decrease  to  seven-tenths  of  a  month  by 
the  end  of  fiscal  year  1994  and  to  two- 
tenths  of  a  month  by  the  end  of  fiscal 
year  1995. 

Based  on  the  program's  need  to  offset 
various  rising  expenses,  to  increase  its 
unobligated  balance,  and  to  incorporate 
user-fee  funding  for  standardization 
activities,  AMS  proposes  to  increase  the 
fees  for  destination  market  inspection 
ser\'ices.  Additionally,  regulations 
would  be  added  or  clarified  to  (1) 
establish  a  new  inspection  fee  for  50 
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packages  or  less  of  the  same  product;  (2) 
reflect  the  lower  level  of  effort  tvpically 
required  to  inspect  small  lots  compared 
to  that  required  for  half  carlot 
equivalent  lots  with  500  to  1,000 
packages;  (3)  charge  for  waiting  time  at 
the  prevailing  hourly  rate  when  an 
inspection  is  delayed  because  product  is 


n(  t 

(4 

cakes 


available  or  readily  accessible;  and 
apply  dock-side  inspection  fees  to 
es  where  the  applicant  offers  the 
pi  jduct  to  AMS  for  inspection  at  the 
dc  ck-side  facility  but  AMS  chooses  to 
inspect  the  product  at  another  location, 
rhe  following  table  compares  current 
fef  s  and  charges  with  proposed  fees  and 


S<  rvice 


Quality  and  condition  inspections  of  one  to.  (our 
unloaded  from  the  same  land  or  air  conveyance 
Over  a  half  carlot  equivalent  of  each  product 
Half  cartot  equivalenfor  less  of  each  product 
For  each  additional  lot  of  the  same  product  .. 
Condition  inspections  of  one  to  four  products  eact 
from  the  same  land  or  air  conveyance: 
Over  a  half  carlot  equivalent  of  each  product 
Half  carlot  equivalent  or  less  of  each  product 
For  each  additional  lot  of  the  same  product  .. 
Inspections  of  five  or  more  products  each  in 
same  land  or  air  conveyance: 

For  the  first  five  products  

For  each  additional  product  

For  each  additional  lot  of  any  product 

Inspections  of  products  each  in  quantities  of  50  or 
veyance; 
For  each  product 


pr<  ducts  each  in  quantities  of  51  or  more  packages  and 


quani  ties  of  51  or  more  packages  and  unloaded  from  the 


<  ss  packages  unloaded  from  the  same  land  or  air  con- 


For  each  additional  lot  of  any  product 

Dock-side  inspections  of  an  individual  product 

For  each  package  weighing  less  than  15  pound: 
For  each  package  weighing  15  to  29  pounds  ... 
For  each  package  weighing  30  or  more  pounds 

Minimum  charge  per  individual  product 

Inspections  performed  for  other  purposes  duringlthe 
Overtime  or  holiday  premium  rate  for  all  inspec 
uled  work  week. 


unkja  led  directly  from  the  same  ship: 


List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities,  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  51  is  proposed  to 
be  amended  as  follows: 

PART  51— [AMENDEDl 

1.  The  authority  citation  for  7  CFR 
part  51  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622.  1624. 

2.  Section  51.38  is  revised  to  read  as 
follows: 

§  51 .38    Basis  tor  fees  and  rates. 

(a)  When  performing  inspections  of 
product  unloaded  directly  from  land  or 
air  transportation,  charges  shall  be 
determined  on  the  following  basis: 

(1)  For  products  in  quantities  of  51  or 
more  packages: 

(i)  Quality  and  condition  inspection 
of  1  to  4  products  unloaded  from  the 
same  conveyance: 

(A)  $74  for  over  a  half  carlot 
equivalent  of  an  individual  product. 
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charges  for  fresh  fruit  and  vegetable 
inspection  as  found  in  7  CFR  51.38. 
Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  the  Administrator,  the 
charges  in  the  schedule  of  fees  as  found 
in  §51.38  are: 


in  quantities  of  51  or  more  packages  and  unloaded 


grader's  regularly  scheduled  work  week  

ions  performed  outside  the  grader's  regularly  sched- 


Current 


$68 
57 

11 


57 
52 

11 


242 
11 
11 


Proposed 


57  (52  for  con- 
dition only). 
11  


1  cent 

2  cents 

Scents 

68 

34.00  per  hour 
1 7.00  per  hour 


$74 
62 

12 


62 
57 
12 


264 
37 

12 


37 

12 

1.1  cents 

2.2  cents 

3.3  cents 
74 

37.00  per  hour 
18.50  per  hour 


(  3)  $62  for  a  half  carlot  equivalent  or 
les  1  of  an  individual  product. 

(  :)  $12  for  each  additional  lot 
ide  itified  on  an  inspection  certificate 
for  the  same  product. 

f  i)  Condition  only  inspection  of  1  to 

p  -oducts  unloaded  from  the  same 
coi  veyance: 

{  V)  $62  for  over  a  half  carlot 
eqi  ivalent  of  an  individual  product. 

(  i)  $57  for  a  half  carlot  equivalent  or 
lesi  of  an  individual  product. 

(  I)  $12  for  each  additional  lot 
ide  Itified  or.  an  inspection  certificate 
for  he  same  product. 

(  ii)  Quality  and  condition  inspection 
an(  /or  condition  only  inspection  of  5  or 
mo  e  products  unloaded  from  the  same 
cor  I'eyance: 

(  i)  $264  for  the  first  5  products. 

(  I)  $37  for  each  additional  product. 

(I  :)  $12  for  each  additional  lot 
ide  Itified  on  an  inspection  certificate 
for  my  of  the  products. 

(:  )  For  quality  and  condition 
ins  ection  and/or  condition  only 
ins  lection  of  products  in  quantities  of 
50    r  less  packages  unloaded  from  the 
san  B  conveyance: 

(4  $37  for  each  individual  product. 


(ii)  $12  for  each  additional  lot 
identified  on  an  inspection  certificate 
for  any  product. 

(b)  VVnen  performing  inspections  of 
palletized  products  unloaded  directly 
from  sea  transportation  or  when 
palletized  product  is  first  offered  for 
inspection  before  being  transported 
from  the  dock-side  facility,  charges  shall 
be  determined  on  the  following  basis: 

(1)  On  a  package  basis,  with  a 
minimum  charge  of  $74  for  each 
product  inspected,  according  to  the 
following  rates: 

(i)  1.1  cents  per  package  weighing  less 
than  15  pounds; 

(ii)  2.2  cents  per  package  weighing  15 
to  29  pounds,  and 

(iii)  3.3  cents  per  package  weighing  30 
or  more  pounds. 

(2)  On  a  carlot  basis  in  accordance 
with  §  51.38(a)  for  products  in  sea 
containers,  or  when  product  is  first 
offered  for  inspection  after  being 
transported  from  the  dock-side  facility. 
If  palletized  products  are  not  offered  for 
inspection  at  dock-side,  the  carlot  fees 
in  §  51.38(a)  shall  apply. 

(c)  When  performing  inspections  for 
Government  agencies,  or  for  purposes 
other  than  those  prescribed  in  the 
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preceding  paragraphs  including  weight- 
only  and  freezing-only  inspections,  fees 
for  inspection  shall  be  based  on  the  time 
consumed  by  the  grader  in  connection 
with  such  inspections,  computed  at  a 
rate  of  $37.00  an  hour:  Provided.  That: 

(1)  Charges  for  time  shall  be  rounded 
to  the  nearest  half  hour; 

(2)  The  minimum  fee  shall  be  two 
hours  for  weight-only  inspections,  and 
one-half  hour  for  other  inspections; 

(3)  When  weight  certification  is 
provided  in  addition  to  quality  and/or 
condition  inspection,  a  one-hour  charge 
shall  be  added  to  the  carlot  fee. 

(4)  When  inspections  are  performed  to 
certify  product  compliance  for  Defense 
Personnel  Support  Centers,  the  daily  or 
weekly  charge  shall  be  determined  by 
multiplying  the  total  hours  consumed  to 
conduct  inspections  by  the  hourly  rate. 
The  daily  or  weekly  charge  shall  be 
prorated  among  applicants  by 
multiplying  the  daily  or  weekly  charge 
by  the  percentage  of  product  passed 
and/or  failed  for  each  applicant  during 
that  day  or  week.  Waiting  time  and 
overtime  charges  shall  be  charged 
directly  to  the  applicant  responsible  for 
their  incurrence. 

(d)  When  performing  inspections  at 
the  request  of  the  applicant  during 
periods  which  are  outside  the  grader's 
regularly  scheduled  work  week,  a 
charge  for  overtime  or  holiday  work 
shall  be  made  at  the  rate  of  $18.50  per 
hour  or  portion  thereof  in  addition  to 
the  carlot  equivalent  fee,  package 
charge,  or  hourly  charge  specified  in 
this  subpart.  Overtime  or  holiday 
charges  for  time  shall  be  rounded  to  the 
nearest  half  hour. 

(e)  When  an  inspection  is  delayed 
because  product  is  not  available  or 
readily  accessible,  a  charge  for  waiting 
time  shall  be  made  at  the  prevailing 
hourly  rate  in  addition  to  the  carlot 
equivalent  fee,  package  charge,  or 
hourly  charge  specified  in  this  subpart. 
Waiting  time  shall  be  rounded  to  the 
nearest  half  hour. 

Dated:  February  15, 1994. 
Lon  Hatamiya, 
Administrator. 

IFR  Doc.  94-4121  Filed  2-23-94;  8:45  am] 
8ILUNG  COOE  3410-02-P 


7  CFR  Parts  1001  and  1002 

[OA-94-09] 

Milk  in  the  New  England  and  New  York* 
New  Jersey  Marketing  Areas; 
Proposed  Termination  or  Suspension 
of  Certain  Provisions  of  ttie  Orders 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  termination  or 
suspension  of  rules. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  either 
terminate  or  for  1994  suspend  the 
seasonal  incentive  plans  for  paying 
producers  under  the  New  England  and 
New  York-New  Jersey  Federal  milk 
orders.  This  was  requested  by 
cooperative  associations  that  represent 
about  one-half  of  the  milk  supply  for 
each  market.  The  cooperatives  contend 
that  the  payment  plans,  which  have 
been  suspended  since  1991,  are  no 
longer  effective  in  altering  producer 
seasonal  milk  production  patterns. 
DATES:  Comments  are  due  on  or  before 
March  11,  1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456 (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  the  proposed  actions 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  actions  would  lessen  the 
regulatory  impact  of  the  order  on  dairy 
farmers  and  would  have  no  impact  on 
regulated  handlers. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 


modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act.  the 
termination,  or  as  an  alternative  the 
suspension  for  the  months  of  March 
through  June  1994  and  August  through 
November  1994.  of  the  following 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  New  England 
and  New  York-New  Jersey  marketing 
areas  are  being  considered: 

1.  In  §  1001.62,  paragraphs  (c)  and  (d). 

2.  In  §  1002.61,  paragraphs  (d)  and  (e). 
All  persons  who  want  to  send  vsrritten 

data,  views,  or  arguments  about  the 
proposed  termination  or  suspension  of 
provisions  should  send  two  copies  of 
them  to  the  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2971, 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456,  not  later 
than  30  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
15  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  termination  or  suspension  is 
to  be  effective. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  actions  would  either 
terminate,  or  as  an  alternative  suspend 
for  the  months  of  March  through  June 
1994  and  Augnst  through  November 
1994,  the  seasonal  incentive  plans  for 
paying  producers  under  the  New 
England  and  New  York-New  Jersey 
Federal  milk  orders.  The  seasonal 
payment  plans  provide  for  making 
deductions  from  prices  paid  to 
producers  during  the  normal  flush- 
production  months  of  March  through 
June.  The  deducted  amounts  are 
returned  to  producers  during  the  normal 
short-production  months  of  August 
through  November.  The  plan  is 
intended  to  provide  an  incentive  for 
dairy  farmers  to  level  out  the  seasonal 
milk  production  pattern. 
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The  actions  were  requested  by  several 
cooperative  associations  representing 
dairy  farmers  who  supply  handlers 
regulated  by  the  Federal  milk  marketing 
orders  for  the  New  England  and  New 
York-New  Jersey  marketing  areas. 
Collectively,  these  cooperatives 
represent  about  51  percent  of  the 
producers  associated  with  the  New 
England  marketing  area  and  about  48 
percent  of  the  producers  associated  with 
the  New  York-New  Jersey  marketing 
area. 

The  cooperatives  maintain  that  the 
"Louisville"  seasonal  payment  plans 
have  not  had  the  effect  of  reducing  the 
large  seasonal  spring-to-fall  swings  in 
milk  production  as  was  intended  when 
they  were  first  provided  for  in  these 
orders  some  25  years  ago.  They 
maintain  that  the  seasonality  of  milk 
production  in  the  Northeast  has  not 
been  reduced  significantly.  The 
cooperatives  assert  that  the  seasonal 
payment  plans  are  largely  ineffective 
because  of  a  general  lack  of  awareness 
about  the  plan  in  the  dairy  farming 
community.  They  also  contend  that  the 
price  differentials  are  too  low  to  provide 
an  incentive  for  dairy  farmers  to  modify 
their  seasonal  production  patterns.  The 
cooperatives  also  expressed  concern 
about  the  impact  of  reducing  returns  to 
producers  during  the  spring  months 
when  producer  milk  prices  are  already 
generally  lower  than  during  other  times 
of  the  year. 

The  cooperatives  seeking  actions 
noted  that  the  seasonal  incentive 
payment  plans  have  been  repeatedly 
suspended  since  1991.  They  contend 
that  the  prior  suspension  actions  are 
further  evidence  that  the  plans  are  no 
longer  necessary  or  effective.  These  past 
suspensions,  according  to  the 
cooperatives,  were  supported  by  the 
need  for  dairy  farmers  to  have 
additional  monies  available  during  the 
spring  months  in  which  prices  to 
producers  declined  precipitously.  The 
cooperatives  expect  that  milk  prices  will 
decline  in  the  spring  of  1994,  which 
will  continue  to  put  a  cash  flow 
pressure  on  dairy  farmer's  cluring  a  time 
of  increased  cash  needs  for  spring 
planting. 

Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provisions  should  be  terminated  or,  in 
the  alternative,  suspended  for  the 
months  of  March  through  June  1994  and 
August  through  November  1994. 

List  of^ubjects  in  7  CFR  Parts  1001  and 
1002 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1001  and  1002  continues  to  read  as 
follows: 


A  uthority:  Sees.  1-19. 48  Stat.  31,  as 
ami  nded;  7  U.S.C.  601-675. 

E  ated:  February  15, 1994.    ' 
L.F  Massaro, 
Aci  ng  Administrator. 
IFR  Doc.  94-4119  Filed  2-23-94;  8:45  am) 
BILl  NQ  COOC  3410-02-P 


7  C  =R  Part  1040 

[Do  :ket  No.  AO-225-A45-R01;  OA-92-10] 

Mil  t  in  the  Southern  Michigan 
Ma  keting  Area;  Reopened  Hearing  on 
Pre  x>sed  Amendments  to  Tentative 
Mai  keting  Agreement  and  Order 

AG(  MCV:  Agricultural  Marketing  Service, 
US  )A. 

ACT  ON:  Notice  of  public  hearing  on 
pro  )osed  rulemaking. 


No. 
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SUM  MARY:  A  hearing  held  in  February 
19S  3  to  consider  proposals  to  adopt 
mu  tiple  component  pricing  for  milk 
poc  ed  under  the  Southern  Michigan 
mai  ceting  order  is  being  reopened  to 
con  iider  modifications  to  the  pricing 
plai  recommended  for  that  order. 
Ad<  itional  proposals  would  authorize 
the  Tiarket  administrator  to  adjust  pool 
sup  )ly  plant  shipping  requirements  to 
refli  ct  changes  in  marketing  conditions. 
The  reopened  hearing  will  also  consider 
a  pi  }posal  to  "lock  in"  to  regulation 
unc  iT  the  Southern  Michigan  order  a 
UH' "  packaging  plant  that  otherwise 
maj  be  regulated  under  a  different 
Fed  >ral  order  each  month.  A  request  to 
con  ider  the  "lock  in"  proposal  on  an 
eme  rgency  basis  also  will  be  considered. 

T  le  reopening  was  requested  by 
coo  lerative  associations  representing 
mo!  ;  of  the  producers  whose  milk  is 
poo  ed  under  the  Southern  Michigan 
ord(  r. 

OATl  s:  The  hearing  will  convene  at  9 
a.m,  local  time  on  March  1, 1994. 
ADD  lESSES:  The  hearing  will  be  held  at 
the  ladisson  Hotel,  11  Monroe  Avenue 
N\V  ,  Grand  Rapids,  Michigan  49503, 
tele]  ihone  (616)  242-6000. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Con  tance  M.  Brenner,  Marketing 
Spe(  ialist,  USDA/AMS/Dairy  Division, 
Ord(  T  Formulation  Branch,  room  2971, 
Soul  h  Building,  P.O.  Box  96456. 
Was  lington,  DC  20090-6456,  (202)  720- 
718'. 

SUPf  LEMENTARY  INFORMATION:  This 
adm  nistrative  action  is  governed  by  the 
prov  isions  of  sections  556  and  557  of 
title  3  of  the  United  States  Code  and, 
then  fore,  is  excluded  from  the 
requ  rements  of  Executive  Order  12866. 
N  tice  is  hereby  given  of  a  reopened 
pub  c  hearing  to  be  held  at  the  request 
of  m  )st  of  the  producers  whose  milk  is 


pooled  under  the  Southern  Michigan 
milk  order.  The  reopened  hearing  will 
begin  at  9  a.m.  on  March  1, 1994.  at  the 
Radisson  Hotel.  11  Monroe  Avenue 
NW.,  Grand  Rapids.  Michigan  49503. 
telephone  (616)  242-6000.  with  respect 
to  proposed  amendments  to  the 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of 
milk  in  the  Southern  Michigan 
marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  Proposal  No.  3. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act.  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000.  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  business. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 


administrative  proceedings  must  be 
exhausted  before  [>arties  may  file  s\iit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  reyiew  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  Official 
Re«»rd.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  December  3. 
1992:  published  December  10, 1992  (57 
FR  58418). 

Supplemental  Notice  of  Hearing: 
Issued  January  19. 1993;  published 
January  29, 1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29. 1993;  published 
December  6. 1993  (58  FR  64176). 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1040  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Michigan  Milk  Producers 
Association  and  Independent 
Cooperative  Milk  Producers 
Association:  Proposal  No.  1 

Compute  the  same  protein  price  for 
both  handlers  and  producers  on  the 
basis  of  a  cheese  market  price  and  a 
cheese  yield  formula,  and  include  any 
residual  value  in  the  skim  milk 
delivered  by  producers  in  the 
computation  of  the  weighted  average 
differential  value. 

Proposed  by  Michigan  Milk  Producers 
Association:  Proposal  No.  2 

Amend  the  pool  supply  plant 
shippiiig  requirement  provisions  to 


allow  the  market  administrator  to  adjust 
the  shipping  percentages  as  market 
conditions  require. 

Proposed  by  White  Knight  Packaging 
Corporation:  Proposal  No.  3 

Include  in  the  pool  distributing  plant 
definition  a  description  of  a  plant 
located  within  the  marketing  area  which 
processes  at  least  50  percent  of  its  fluid 
milk  receipts  as  ultra-high  temperature 
fluid  milk  products  for  distribution  in 
aseptic  packages.  A  plant  qualifying  as 
a  distributing  plant  under  the  new 
provision  would  be  a  pool  plant  under 
the  Southern  Michigan  order  regardless 
of  its  route  disposition  in  the  marketing 
area  of  any  other  Federal  milk  order. 

Proposal  No.  4 

Determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  with  respect  to  Proposal  No.  3. 

Proposal  No.  S 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  order  conform  with  any 
amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  the  Southern 
Michigan  marketing  area,  or  ftom  the 
Hearing  Clerk,  room  1083,  South 
Building,  United  States  Department  of 
Agriculture,  Washington.  DC  20250.  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Qerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the 
decisionmaking  process  are  prohibited 
fit>m  discussing  the  merits  of  the 
hearing  issues  on  an  ex  parte  basis  with 
any  person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture. 

Office  of  the  Administrator,  Agricultural 
Marketing  Service. 

Office  of  the  General  Counsel. 

Dairy  Division.  Agricultural  Marketing 
Service  (Washington  office  only). 

OiTice  of  the  Market  Administrator, 
Southern  Michigan  Marketing  Area. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 


Dated:  February  18, 1994. 
Lon  Hatamiya. 
Administrator. 

(FR  Doc.  94-4130  Filed  2-23-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-1 3»-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
inspections  to  detect  fatigue-related  skin 
cracks  and  corrosion  of  the  skin  lap 
joints  in  the  fuselage  upper  lobe,  and 
repair,  if  necessary.  This  proposal 
would  also  require  modification  of 
certain  lap  joints  and  inspections  of 
modified  lap  joints.  This  proposal  is 
prompted  by  a  structural  review  of 
Model  747  series  airplanes.  The  actions 
sjjecified  by  the  proposed  AD  are 
intended  to  prevent  rapid 
decompression  of  the  airplane  and  the 
inability  to  carry  fail-safe  loads. 
DATES:  Comments  must  be  received  by 
April  19. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
139-AD.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Croup. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Fox.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
AircraftCertification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (206)  227-2777; 
fax  (206)  227-1181. 
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SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  re(>ort 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-WM-139-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No.' 
93-NM-139-AD,  1601  Und  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  April  1988,  a  transport  category 
airplane  managed  to  land  after  tiny 
cracks  in  rivet  holes  in  the  upper 
fuselage  linked  together,  causing 
structural  failure  and  explosive 
decompression.  An  18-foot  section 
ripped  from  the  fuselage.  This  accident 
focused  greater  attention  on  the  problem 
of  aging  aircraft. 

In  June  1988,  the  FAA  sponsored  a 
conference  on  aging  airplane  issues, 
which  was  attended  by  representatives 
of  the  aviation  industry  from  around  the 
world.  R  became  obvious  that,  because 
of  the  tremendous  increase  in  air  travel, 
the  relatively  slow  pace  of  new  airplane 

f>n>diictioa.  and-the  apparent  economic 
easibility  of  operating  older  technology 
airplanes  rather  than  retiring  them, 
increased  attention  needed  to  be 
focused  on  this  aging  fleet  and 


No.  37  /  Thursday,  February  24,  1994  /  Propos<3d  Rules 


ma  ntaining  its  continued  operational 
saf  ty. 

'  he  Air  Transport  Association  (ATA) 
of,  imerica  and  the  Aerospace 
Int  istries  Association  (AlA)  of  America 
coE  imitted  to  identifying  and 
im  lementing  procedures  to  ensure 
coi  tinuing  structural  airworthiness  of 
agii  ig  transport  category  airplanes.  An 
Air  vorthiness  Assiu^nce  Task  Force, 
wit  1  representatives  from  the  aircraft 
op<  rators,  manufacturers,  regulatory 
aut  torities,  and  other  aviation 
rep  esentatives.  was  established  in 
Au  ust  1988.  The  objective  of  the  Task 
Foi  »  was  to  sponsor  "Working  Groups" 
to  (1)  select  service  bulletins,  applicable 
to  eech  airplane  model  in  the  transport 
flea,  to  be  recommended  for  mandatory 
motification  of  aging  airplanes,  (2) 
dewlop  corrosion  directed  inspections 
anc  prevention  programs,  and  (3) 
rev  8w  the  adequacy  of  each  operator's 
stn  ctural  maintenance  program,  (4) 
rev  Bw  and  update  the  Supplemental 
Stn  ctural  Inspection  Documents  (SSID), 
and  (5)  assess  repair  quality. 

Tpe  Working  Group  assigned  to 
revfcw  the  Boeing  Model  747  series 
airaanes  completed  its  v/ojk  on  Item  (2) 
in  j4ly  1989  and  developed  a  baseline 
pro  ram  for  controlling  corrosion 
pro  lems  that  may  jeopardize  the 
con  inued  airworUiiness  of  the  Boeing 
Mo<  el  747  fleet.  This  program  is 
con  ained  in  Boeing  Document  Number 
D6-  36022.  "Aeing  Airplane  Corrosion 
Prei  ention  and  Control  Program — 
Mo<  el  747,"  dated  July  1989.  The  FAA 
Issu  Ki  AD  90-25-05,  Amendment  39- 
679  I  (55  FR  49268,  November  27, 1990), 
whl  Ji  requires  implementation  of  a 
corrasion  prevention  and  control 
pro]  ram. 

T  le  Working  Group  completed  a 
port  on  of  its  work  on  Item  (1),  above. 
The  Woridng  Group's  proposal  is 
coni  ained  in  Boeing  Docxmient  Number 
D6- )5999,  "Aging  Airplane  Service 
Bulfctin  Structural  Modification 

Model  747."  The  FAA  issued 
10-06-06,  Amendment  39-6490  (55 
74,  March  7, 1990),  which  requires 
stallation  of  the  structural 
fications  identified  in  the 
doa  iment,  and  AD  92-27-04, 
Am<  ndment  39-8437  (58  FR  8695, 
Febi  uary  17, 1993),  which  requires 
strui  tural  inspections  of  older  airplanes. 

Additional  structural  inspections  are 
requ  red  by  AD  90-15-06,  Amendment 
39-4  653  (55  FR  28600,  July  12, 1990), 
whi(  h  references  Boeing  Service 
Bull  >tin  747-53-2307,  dated  December 
21. :  989.  (A  correction  of  the  rule  was 
publ  ished  in  the  Federal  Register  on 
July  JO,  1990  (55  FR  31027).} 

Tl  e  action  being  propoeed  herein 
folic  Mrs  from  the  ongoing  activities  of 
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the  Working  Group  relative  to  Item  (1). 
The  Working  Group  has  identified 
certain  service  diHicuities  that  warrant 
mandatory  inspections  following 
mandatory  modification  of  these 
airplanes.  The  Working  Group  considers 
that  these  service  difliculties  can  be 
controlled  safely  by  repetitively 
inspecting  following  modification  of 
these  airplanes,  and  that,  because  of  the 
safety  implications,  the  inspections 
should  be  mandatory  to  assure  that  all 
operators  perform  them.  Typically,  the 
addressed  unsafe  conditions  have 
occiured  infrequently  on  older 
airplanes,  and  the  Working  Group  has  a 
venr  high  degree  of  confidence  in  the 
ability  of  an  inspection  program  to 
detect  the  damage  beforeit  impairs 
safety. 

The  Working  Group  has  reviewed 
Boeing  Service  Bulletin  747-53-2307, 
Revision  2,  dated  October  14, 1993,  and 
has  recommended  it  to  the  FAA  for 
mandating  of  the  described  inspections 
to  detect  fatigue-related  skin  cracks  and 
corrosion  of  the  skin  lap  joints  in  &e 
fuselage  upper  lobe,  and  necessary 
repair.  The  SWG  also  recommends 
modification  of  certain  skin  lap  joints  in 
the  fuselage  upper  lobe  that  are  fastened 
with  deep  countersink  rivets  on 
airplanes  that  have  accumulated  20,000 
or  more  total  landings.  The  upper  skin 
panel  in  these  particular  lap  joints  has 
a  doubler  that  is  hot-bonded  to  the  skin. 
The  countersink  depth  of  the  rivet  is 
greater  than  the  basic  skin  gage.  While 
this  is  not  a  problem  for  a  skin  panel 
with  the  hot  bond  Intact,  disbonding 
will  result  in  a  knife-edge  condition  in 
the  skin  layer.  This  condition  causes 
these  lap  joints  to  be  more  susceptible 
to  fatigue-related  cracking.  The  SWG 
also  recommends  accomplishment  of 
repetitive  inspections  of  these  modified 
lap  joints.  Accomplishment  of  these 
modifications  ana  inspections  will 
detect  fatigue-related  cracking  and 
corrosion  in  a  timely  manner  and  will 
ensure  the  structural  integrity  of  the 
skin  lap  joints  beyond  the  design  life  of 
the  airplane.  The  FAA  has  concurred 
with  the  Working  Group's 
recommendations  and  has  determined 
that  AD  action  is  warranted  to  mandate 
the  inspections  and  modifications  to 
assure  the  continued  airworthiness  of 
the  Model  747  fleet. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-1307, 
Revision  2,  dated  October  14. 1993,  that 
describes  procedures  for  inspections  to 
detect  fatigue-related  skin  cracks  and 
corrosion  of  the  skin  lap  joints  in  the 
fuselage  upper  lobe,  and  repair,  if 
necessary. 

The  service  bulletin  also  describes 
procedures  for  "full**  modification  of 
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certain  skin  lap  joints  in  the  fuselage 
upper  lobe  that  are  fastened  with  deep 
countersink  rivets  on  airplanes  that 
have  acciunulated  20,000  total  landings. 
Such  rivets  are  used  in  the  lap  joints  at 
the  following  locations: 

1.  Stringer  12,  left  and  right,  from 
station  520  to  1,000;  and 

2.  Stringer  19,  left  and  right,  from 
station  520  to  740. 

The  "full"  modification  for  deep 
countersink  rivets  at  these  locations 
consists  of  opening  the  lap  joint 
between  drcimiferential  splices, 
removing  adhesive,  repairing  all  cracks 
and  corrosion,  and  reassembling  the  lap 
joint  with  ^32  inch  protruding  head 
rivets  at  all  rivet  locations. 

The  service  bulletin  also  describes 
procedures  for  repetitive  external  high 
frequency  eddy  current  (HFEC) 
inspections  to  detect  fatigue-related  skin 
cracks  of  modified  lap  joints  at  the 
upper  fastener  row,  and  repair,  if 
necessary. 

The  service  bulletin  also  describes 
procedures  for  an  "optional"  (partial) 
modification  for  certain  lap  joint  areas 
that  have  an  upper  skin  panel  thickness 
of  0.090  inch  or  less  and  that  do  not 
have  cracks  or  corrosion  or  an  existing 
structural  repair  on  the  lap  joint  The 
"optional"  (partial)  modification 
consists  of  removing  the  upper  row  of 
rivets  at  a  corrosion-free  lap  joint, 
performing  an  HFEC  open  hole 
inspection  to  detect  cracks  in  removed 
rivet  locations,  and  installing  Vt-inch 
protruding  head  rivets. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tyj>e  design,  the  proposed  AD  would 
require  inspections  to  detect  fatigue- 
related  skin  cracks  and  corrosion  of  the 
skin  lap  joints  in  the  fuselage  upper 
lobe,  and  repair,  if  necessary.  The 
proposed  AD  would  also  require  "full" 
modification  of  certain  skin  lap  joints  in 
the  fuselage  upper  lobe  that  are  fastened 
with  deep  countersink  rivets  on 
airplanes  that  have  accumulated  20.000 
total  landings.  The  inspections  and  "full 
modification"  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  proposed  AD  would  also  require 
repetitive  external  HFEC  inspections  to 
detect  fatigue-related  skin  cracks  of 
modified  lap  joints,  and  repair,  if 
necessary.  After  such  repair,  additional 
repetitive  external  HFEC  inspections 
would  be  required.  The  HFEC 
inspections  and  repair  would  also  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  proposed  AD  would  also  provide 
an  "optional"  (partial)  modification  for 


certain  skin  panels  that  have  a  thickness 
that  is  within  specified  limits,  and  that 
do  not  have  cracks  or  corrosion  or  an 
existing  structural  repair  on  the  lap 
joint.  For  those  skin  panels,  this 
"optional"  (partial)  modification  may  be 
accomplished  in  lieu  of  the  "full" 
modification.  However,  the  "optional" 
(partial)  modification  may  not  be 
implemented  at  deep  countersink 
fastener  locations.  The  "optional" 
(partial)  modification  woiild  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

Accomplishment  of  the  requirements 
of  this  proposed  AD  would  terminate 
the  requirements  of  AD  90-15-06. 
Amendment  39-6653  (55  FR  28600,  July 
12. 1990).  The  FAA  is  considering 
further  rulemaking  action  to  revise  AD 
90-15-06.  Amendment  39-6653, 
accordingly  once  this  proposed  AD 
becomes  effective. 

There  are  approximately  200  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  116  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  costs  associated  with  the 
proposed  inspections  entail  100  woik 
hours  per  airplane  per  inspection,  at  an 
average  labor  rate  of  $55  per  work  hour. 
(This  figure  does  not  include  the  time 
necessary  for  gaining  access  and  closing 
up.)  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators,  with  regard  to  the  proposed 
insp>ections,  is  estimated  to  be  $638,000, 
or  $5,500  per  airplane  per  inspection. 

The  costs  associated  with  the 
proposed  "full"  modification  entail 
approximately  96  work  hours,  for  each 
200-inch  length  of  uncracked  and 
uncorroded  lap  joint,  at  an  average  labor 
rate  of  $55  per  work  hour.  (This  figure 
does  not  include  the  time  necessary  for 
gaining  access  and  closing  up.)  There 
are  100  lap  joint  sections  per  airplane, 
each  with  a  length  of  200  inches.  The 
cost  of  required  parts  is  expected  to  be 
negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators,  with  regard  to  the 
proposed  "full"  modification 
requirement,  is  estimated  to  be 
$61,248,000.  or  $528,000  per  airplane. 

The  costs  associated  with  the 
proposed  initial  HFEC  inspection 
following  modification  entails 
approximately  56  work  hours,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators,  with  regard  to  the  proposed 
initial  HFEC  inspection  following 
modification,  is  estimated  to  be 
$357,280,  or  $3,080  per  airplane. 


Based  upon  the  figures  disctissed 
above,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
expected  to  be  $62,243,280.  or  $536,580 
per  airplane.  This  total  cost  figure 
includes  the  proposed  inspections  and 
modification,  for  the  first  year  of  the 
average  five-year  inspection  cycle.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  proposed 
AD. 

The  FAA  recognizes  that  the  proposed 
"full"  modification  would  require  a 
large  number  of  work  hours  to 
accomplish.  However,  the  proposed 
compliance  time  specified  in  paragraph 
(e)  of  this  proposed  AD  should  allow 
ample  time  for  accomplishment  of  the 
"full"  modification  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT    . 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subiecti  in  14  cm  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
coDtinues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-139-AIX 

Applicability:  Model  747  series  airplanes, 
line  positions  001  through  200  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
aliplaae  and  the  inability  to  carry  Cail-saie 
loads,  acoompbah  the  following: 

(a)  Within  IMO  landings  alter  the  efiective 
data  of  this  AO.  and  thereafter  at  the  intervals 
specified  in  paragraphs  (a)(1).  (a)(2),  and 
(a)(3)  of  this  AD,  perform  Inspections  at  the 
upper  lobe  skhi  lap  Joints  in  accordance  with 
Boeinjg  Service  Bulletin  747-53-2307. 
Revision  2,  dated  October  14, 1993: 

(1)  Perform  a  detailed  external  visual 
inspection  to  detect  cracks  and  evidence  of 
corrosion  (bulging  skin  between  fasteners, 
blistered  paint,  dished  fasteners,  popped 
rivet  heads,  or  loose  fasteners)  in  accordance 
with  the  service  bulletin.  Repeat  that 
inspection  thereafter  at  Intervals  not  to 
exceed  2,000  landings  until  the  inspection 
required  bv  paragraph  (0  of  this  AD  is 
accomplished. 

(2)  Perform  a  high  frequency  eddy  ciirrent 
inspection  (HFEC)  to  defect  cracks  in  the  skin 
at  the  upper  row  of  fasteners  of  the  lap  jointo 
forward  of  body  station  (BS)  1000  in 
accordance  with  the  service  bulletin.  Repeat 
that  inspection  thereafter  at  intervals  not  to 
exceed  4i)00  landings  until  the  modification 
required  by  paragraph  (e)  of  this  AD  is 
accomplished. 

(3)  Perform  a  HFBC  inspection  to  detect 
cracks  in  the  skin  at  the  upper  row  of  fastener 
holes  of  the  lap  joints  aft  of  BS  1480  to  2360 
in  accordance  with  the  service  bulletin. 
Repeat  that  inspection  thereafter  at  intervals 
not  to  exceed  6,000  landings  until  the 
inspection  required  by  paragraph  (f)  of  this 
AD  is  accomplished. 

(b)  If  any  crack  is  found  during  any 
Inspection  required  by  this  AD,  or  if  any 
corrosion  is  found  for  which  material  kws 
exceeds  10  percent  of  the  material  thickness, 
accomplish  paragraphs  (b)(1)  and  (b)(2)  of 
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this  AO  in  accordance  with  Boeing  Service 
Bui  rtln  747-53-2307,  Revlsioa  2.  dated 
Oct<  ber  14, 1993. 

(1  Prior  to  further  flight,  repair  any  crack 
or  a  rrosion  found,  in  acaindance  with  the 
serv  ce  bulletin. 

(2  Within  15  months  after  accomplishing 
the  epair,  accomplish  the  "fiiir 
moc  ification  described  in  the  service  bulletin 
for  t  le  remainder  of  any  skin  panel  lap  joint 
In  w  lich  a  crack  is  found,  or  in  which 
com  sion  is  found  that  exceeds  10  percent  of 
the  I  material  thickness. 

(c  If  no  crack  is  found  during  any 
insp  action  required  by  this  AD,  but  corrosion 
is  fo^nd  for  which  the  material  loss  does  not 
exceed  10  percent  of  the  material  thickness: 
Accmnplish  paragraph  (cKD  and  (c)(2)  of  this 
AD  f^r  the  entire  affected  skin  panel  lap  joint 
in  actordance  with  Boeing  Service  Bulletin 
747-  ia-2307.  Revision  2.  dated  October  14. 
199; 

(i;  Within  500  landings  after 
acco  nplishing  the  inspection  during  which 
the  Q  )rrosion  was  found,  and  thereafter  at 
inter  jals  not  to  exceed  500  landings  until  the 
"full '  modification  required  by  paragraph 
(c)(2  of  this  AD  is  accomplished:  Perform  a 
HFD  :  inspection  to  detect  cracks  of  the 
com  ded  lap  joint,  in  accordance  with  the 
servi »  bulletin. 

(2)  Within  30  months  after  accomplishing 
the  ii  ispection  during  which  the  corrosion 
was  I  aund:  Accomplish  the  "fuH" 
modi  Scation  required  by  paragraph  (e)  of  this 
AU. 

(d)  The  inspections  required  by  this  AD 
shall  be  performed  by  removing  the  paint  and 
usin<  an  approved  chemical  stripper  or  by 
ensu  ing  that  each  fastener  head  is  clearly 
visib  s. 

(e)  Sxcept  as  provided  in  paragraph  (g)  of 
this  i  D,  arUst  to  the  accumulation  of  20,000 
total  andings,  or  within  the  next  1,000 
landi  igs  after  the  effective  date  of  this  AD, 
whic  lever  occurs  later.  Accomplish  the 
modi  ication  described  in  the  service  bulletin 
as  a  "  Full"  modification  of  the  skin  lap  joints 
at  the  locations  specified  in  paragraphs  (e)(1) 
and  ((  )(2)  of  this  AD,  as  appficaUe,  in 
accor  lance  with  Boeing  Service  Bulletin 
747-!  :^2307,  Revision  2,  dated  October  14, 
1993. 

(1)  'or  airplane  line  numbers  001  through 
058. 1  iclusive:  Modify  the  skin  lap  joints  at 
Slrinj  er  12  (left  and  right),  station  520  to 
1.000  and  Stringer  19  (left  and  right),  station 
520  t«  740. 

(2)  'or  airplane  line  numbers  59  through 
200,  i  kclusive:  Modify  the  skin  lap  joints  at 
Strin{  »r  12  (left  and  right),  station  740  to 
1,000  and  Stringer  19  (left  and  right),  station 
520 1(  740. 

(fl  I  erform  an  external  HFEC  inspection  to 
detect  skin  cracks  of  any  modified  skin  lap 
Joints  It  the  times  specified  in  paragraphs 
(f)(1),  0(2),  and  (f)(3)  ofthis  AD,  as 
applic  able,  in  accordance  with  Boeing 
Servide  Bulletin  747-53-2307,  Revision  2, 
dated  October  14. 1993.  Repeat  that 
inspection  thereafter  at  intervals  not  to 
excec)  1  3.000  landings.  Accomplishment  of 
this  in  spection  terminates  the  repetitive 
inspe<  tion  requirements  of  paragraph  (a)  of 
this  A  3. 

(1)  1  or  airplanes  on  which  the  "full" 
modif  cation  has  been  accomplished:  Within 


10.000  landings  after  accomplishment  of  that 
modification. 

(2)  For  airplanes  on  which  the  "optional" 
(partial)  modification  has  been 
accomplished:  Within  7,000  landings  after 
accomplishment  of  that  modification. 

(3)  For  airplanes  having  deep  countersink 
fasteners  located  at  Section  42  on  which  the 
"full"  modification,  as  described  In  the 
original  issue  of  the  service  bulletin,  has  been 
accomplished:  Within  5,000  landings  after 
accomplishment  of  that  modification. 

(g)  In  lieu  of  the  "full"  modification 
required  by  paragraph  (e)  of  this  AD,  the 
"optional"  (partial)  modification  described  in 
Boeing  Service  Bulletin  747-53-2307. 
Revision  2.  dated  October  14. 1993.  may  be 
accomplished  fat  skin  panels  that  have  an 
outer  thickness  of  0.090  inches  or  less,  and 
that  do  not  have  any  cracks,  corrosion,  or  an 
existing  structural  repair  on  the  lap  joint  The 
"optional"  (partial)  modification  shall  not  be 
accomplished  at  deep  countersink  fastener 
locations. 

(h)  Accomplishment  of  the  requirements  of 
this  AD  terminates  the  requirements  of  AD 
90-15-06,  Amendment  39-6653. 

(i)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate,  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  FetBuarv 
17. 1994.  ' 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airphne 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  94-4128  Piled  2-23-94;  8:45  am) 
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14  CFR  Pari  39 

[Docket  Ho.  90-CE-56-AO) 

Airworthiness  Directives:  British 
Aerospace,  Regional  Aircraft  Umited, 
HP  137  Mkl.  Jetstream  Models  200, 
3101,  and  3201  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal 


SUMMARY:  This  docuntent  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  would  have  applied  to  certain 
British  Aerospace  (BAe).  Regional 
Aircraft  Limited,  HP  137  Mkl.  Jetstream 
Models  200, 3101,  and  3201  airplanes. 


The  proposed  action  would  have 
required  identifying  all  Type  "F" 
universal  joints  on  the  flap  torque  shaft 
and  replacing  these  universal  joints 
with  Type  "M"  or  Type  "MC"  universal 
joints.  Since  issuance  of  the  NPRM, 
Jetstream  Aircraft  Ltd.  has  introduced 
improved  flap  torque  shaft  assemblies 
that  include  universal  joints  that  are  not 
life  limited,  and  that  incorporate  the 
actions  proposed  in  the  referenced 
NPRM  and  required  in  two  other 
existing  airworthiness  directives  (AD's). 
The  FAA  has  determined  that  installing 
these  improved  assemblies  would 
incorporate  the  actions  of  the  current 
NPRM  and  the  requirements  of  the  two 
existing  AD's.  The  FAA  is  withdrawing 
the  current  NPRM  and  will 
subsequently  issue  another  NPRM  that 
would  incorporate  all  the  actions 
referenced  above. 

FOR  FURTHER  INFORMATiON  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels.  Belgium;  telephone  (322)  513- 
3830:  facsimile  (322)  230-6899;  or  Mr. 
John  P.  Dow.  Project  Officer.  Small 
Airplane  Directorate,  Airplane 
Certification  Service.  FAA.  1201 
Walnut,  suite  900.  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  would 
apply  to  certain  British  Aerospace 
(BAe).  Regional  Aircraft  Limited,  HP 
137  Mkl.  Jetstream  Models  200, 3101, 
and  3201  airplanes  was  published  in  the 
Federal  Register  on  March  21. 1991  (56 
FR  11976).  The  action  propased 
inspecting  the  flap  torque  shaft  to 
identify  all  Type  "F"  universal  joints, 
and  replacing  these  universal  joints 
with  Type  "M"  or  Type  "MC"  universal 
joints.  The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
instructions  in  BAe  Alert  Service 
Bulletin  (ASB)  27-A-JA  900544,  which 
incorporates  the  following  pages  and 
revisions: 


Pages 

1 1hrougti  5 ... 
6  through  9. 
andll 
-  tirough29. 
10 


SepL  29. 1990. 
June  15. 1990. 


June  22. 1990. 


Interested  persons  have  been  aflforded 
an  opportunity  to  participate  In  the 
making  ofthis  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Since  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  Jetstream 
Aircraft  Ltd.  has  introduced  improved 
flap  torque  shaft  assemblies  that  include 
universal  joints  that  are  not  life  limited, 
and  that  incorporate  the  actions 
proposed  in  the  referenced  NPRM  and 
required  in  two  other  existing  AD's.  The 
FAA  has  determined  that  installing 
these  improved  assemblies  would 
incorporate  the  actions  proposed  in  the 
current  NPRM  and  the  requirements  of 
the  following  AD's: 

•  AD  87-04-04,  Amendment  3^ 
5529.  which  requires  limiting  the  in- 
service  life  of  the  torque  tube  shaft 
assembly  on  BAe  HP  137  Mkl,  Jetstream 
Models  200,  3101.  and  3201  airplanes; 
and 

•  AD  89-16-02.  Amendment  39- 
6273.  which  requires  repetitively 
inspecting  the  universal  joints  and 
universal  joint  rivets  on  BAe  HP  137 
Mkl.  Jetstream  Models  200,  3101.  and 
3201  airplanes,  and  replacing  any 
damaged  part. 

The  FAA  will  issue  another  NPRM  to 
propose  combining  the  universal  joint 
inspection  requirements  and  the  flap 
torque  shaft  assembly  life  limit 
requirement  of  the  two  existing  AD's, 
but  mandate  installing  improved  flap 
torque  shaft  assemblies  as  terminating 
action  for  these  requirements.  Since  this 
future  action  will  also  incorporate  the 
previously  proposed  actions,  the  FAA  is 
withdrawing  the  existing  NPRM. 

Withdrawal  ofthis  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  notice 
in  the  future,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Since  this  action  only  withdraws  an 
NPRM.  it  is  neither  a  proposed  rule  nor 
a  final  rule  and  therefore,  is  not  covered 
under  Executive  Order  12866.  the 
Regulatory  Flexibility  Act.  or  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034,  February  26, 1979). 

List  ofSubiecto  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 

Safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  Na  90-CE-S6-AD. 
published  in  the  Federal  Register  on 
March  21, 1991  (56  FR  11976),  is 
withdrawn. 


Issued  in  Kansas  Gty,  Missouri,  on 
February  14, 1994. 

lohn  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  94-4125  Filed  2-23-94;  8:45  am) 
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14CFRPart39 

[Docket  No.  94-CE-01-AD] 

Airworthlnesa  Directives:  Piper  Aircfafl 
Corporation  PA28R,  PA28RT,  and 
PA44  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proiuised  rulemakine 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Piper 
Aircraft  Corporation  (Piper)  PA28R. 
PA28RT.  and  PA44  series  airplanes.  The 
proposed  action  would  require 
installing  a  certain  nose  landing  gear 
modification  kit.  Several  service 
difficulty  reports  of  collapsed  nosegear 
on  the  affected  airplanes  prompted  this 
action.  In  particular,  these  reports  reveal 
failure  of  the  bolt  (AN4-20)  connecting 
the  lower  drag  link  of  the  nosegear  to 
the  upper  drag  link.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  nose  gear  collapse 
because  of  AN4-20  bolt  failure,  which 
could  lead  to  airplane  damage. 

DATES:  Comments  must  be  received  on 
or  before  May  2, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Clounsel. 
Attention:  Rules  Docket  No.  94-CE-Ol- 
AD,  room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  (Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Piper  Aircraft  Corporation,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh.  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349;  telephone 
(404)  991-2910;  facsimile  (404)  991- 
3606. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
WTitten  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  I>ocket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
cx>ncemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-Ol-AD.  room 
1558. 601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  several  service 
difficulty  reports  of  collapsed  nosegear 
on  certain  Piper  PA28R,  PA28RT,  and 
PA44  series  airplanes.  In  particular, 
these  reports  reveal  failure  of  the  bolt 
(AN4-20)  connecting  the  lower  drag 
link  of  the  nosegear  to  the  upper  drag 
link. 

For  example,  the  nose  landing  gear  of 
a  Piper  Model  PA44-180  airplane 
collapsed  during  the  landing  roll.  The 
accident  occurred  during  a  normal 
touchdown  and  was  a  result  of  AN4-20 
bolt  failure.  Both  the  left  and  right 
propellers  struck  the  ground  and  were 
damaged  beyond  repair. 

Piper  Service  Letter  No.  988,  dated 
July  29, 1986,  references  Nose  Landing 
Cear  Modification  Kit,  Piper  part 
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nun  her  (P/N)  764-377  (for  PA28R  and 
PA2  JRT  series  airplanes)  and  Piper  P/N 
764  378  (for  PA44  series  airplanes).  The 
moc  ification  kits  consist  of  a  close 
tolei  ance  bolt  (NAS464P4-27).  four 
beat  ngs,  and  all  other  associated 
hart  ware  for  installation  on  the  draglink 
asse  nbly.  This  NAS464P4-27  bolt 
repl  ices  the  AN4-20  bolt  used  to 
com  ect  the  upper  and  lower  draglinks. 
Inst  uctions  to  these  kits  specify 
com  3lete  installation  procedures  for 
thes  >  parts,  including  a  check  of  the 
nos(  gear  downlock  hook  to  ensure  that 
it  ro  ates  freely. 

A  ter  examining  the  circumstances 
and  reviewing  all  available  information 
relal  ed  to  the  accident  and  incidents 
des(  ribed  above,  the  FAA  has 
dete  rmined  that  AD  action  should  be 
take  1  to  prevent  nose  gear  collapse 
becj  use  of  failure  of  the  AN4-20  bolt, 
whii  :h  could  lead  to  airplane  damage. 

Si  nee  an  unsafe  condition  has  been 
idee  tified  that  is  likely  to  exist  or 
dev<  lop  in  other  Piper  PA28R.  PA28RT. 
and  i'A44  series  airplanes  of  the  same 
typt  design,  the  proposed  AD  would 
reqi  ire  installing  Nose  Landing  Gear 
Mo<  ification  Kit,  Piper  {}art  number  (P/ 
N)  7  54-377  (for  PA28R  and  PA28RT 
serii  s  airplanes)  or  Piper  P/N  764-378 
(for  'A44  series  airplanes).  The 
pro|  osed  action  would  be  accomplished 
in  ai  x:ordance  with  the  instructions 
incl  ided  with  the  referenced  kits. 

T  le  FAA  estimates  that  6.888 
airp  anes  in  the  U.S.  registry  would  be 
affei  ted  by  the  proposed  AD,  that  it 
wot  Id  take  approximately  6  workhours 
per  lirplane  tp  accomplish  the  proposed 
actii  in.  and  that  the  average  labor  rate  is 
app  oximately  $55  an  hour.  Parts  cost 
app  oximately  $52  per  airplane.  Based 
on  t  lese  figures,  the  total  cost  impact  of 
the  >roposed  AD  on  U.S.  operators  is 
estii  lated  to  be  $2,631,216.  This  figure 
is  hi  sed  on  the  assumption  that  none  of 
the  iffected  airplane  owners/operators 
havi !  accomplished  the  proposed 
moc  ification. 

T  le  regulations  proposed  herein 
woqld  not  have  substantial  direct  effecis 
on  t  le  States,  on  the  relationship 
betv  'een  the  national  government  and 
the  >tates.  or  on  the  distribution  of 
pow  er  and  responsibilities  among  the 
van  )us  levels  of  government.  Therefore, 
in  a  icordance  with  Executive  Order 
126  2,  it  is  determined  that  this 
pro;  osal  would  not  have  sufficient 
fede  ralism  implications  to  warrant  the 
pre;  aration  of  a  Federalism  Assessment. 

F(  ir  the  reasons  discussed  above.  I 
cert  fy  that  this  action  (1)  is  not  a 
"sij  lificant  regulatory  action"  under 
Exe  :utive  Order  12866;  (2)  is  not  a 
"sig  [lificant  rule"  under  DOT 
Reg  ilatory  Policies  and  Procedures  (44 


FR 11034,  Felmiary  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Piper  Aircraft  Corporation:  Docket  No.  94- 
CE-Ol-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 

Serial  Nos. 

PA28R-180  .. 

28R-30004 
7130013. 

through 

28R- 

PA28R-200  .. 

28R-35001 
7635545. 

through 

28R- 

PA28R-201  .. 

28R-7737001 
7837317. 

through 

28R- 

PA28R-201T 

28R-7703001 
7803373. 

through 

28R- 

PA28RT-201 

28R-7918001 
8218003. 

through 

28R- 

PA28RT- 

28R-7931001 

through 

28R- 

201T. 

8231009. 

PA44-180  .... 

44-7995001 
8195026. 

through 

44- 

PA44-180T  .. 

44-8107001 
8207005. 

through 

44- 

Compliance:  Required  within  the  next  10Q 
hours  time- In-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  nose  gear  collapse,  which  could 
lead  to  airplane  damage,  accomplish  the 
following: 

(a)  Incorporate  Nose  Landing  Gear 
Modification  Kit,  Piper  part  numlier  (P/N) 


764-377  (for  PA28R  and  PA28RT  series  • 
airplanes)  or  Piper  P/N  764-378  (for  PA44 
series  airplanes).  Accomplish  this  action  in 
accordance  with  the  procedures  and  sketches 
included  with  the  instructions  to  the  above 
refiereDced  kits. 

Note  1:  The  modification  kits  referenced  in 
paragraph  (a)  of  this  AD  consist  of  a  close 
tolerance  bolt  (NAS464P4-27),  four  bearings, 
and  all  other  associated  hardware  for 
installation  on  the  draglink  assembly.  This 
NAS464P4-27  bolt  replaces  the  AN4-20  bolt 
used  to  connect  the  upper  and  lower 
draglinks. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta,  Georgia  30349. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Insf)ector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  he 
obtained  from  the  Atlanta  AGO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation.  2926  Piper  Drive,  Vero  Beach. 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on 
February  15, 1994. 
John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 
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Coast  Guard 

33  CFR  Part  187 
[CGD  89-050] 
RIN2115-nA035 

Vessel  Identification  System 

AGENCY:  Coast  Guard,  DOT. 
action:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  On  October  5. 1993,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  regarding  the 
establishment  of  a  vessel  identification 
system.  The  NPRM  provided  a  90-day 
comment  period  that  closed  on  January 
3. 1994.  The  Coast  Guard  is  reopening 
the  comment  period  for  an  additional  30 
days. 


DATES:  Comments  must  be  received  on 
or  before  March  28, 1994. 

ADDRESSES:  Conunents  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRAy3406)  (CGD  89-050). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW..  Washington,  DC, 
20593-0001,  or  comments  may  be 
delivered  to  room  3406  at  the  same 
address  between  the  hours  of  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477.  Comments  on  the 
collection  of  information  requirements 
must  be  mailed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  Street.  NW.,  Washington.  DC 
20503.  Attn:  Desk  Officer,  U.S.  Coast 
Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406.  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
David  Fish,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
Information  Management  Division,  (202) 
267-6044. 

SUPPt.EMENTARY  INFORMATION:  On 
October  5. 1993.  the  Coast  Guard 
published  an  NPRM  regarding  the 
establishment  of  a  vessel  identification 
system  (VIS)  (58  FR  51920).  The  VIS 
proposal  would  establish  a  vessel 
identification  system,  as  required  by 
legislation,  guidelines  for  State  vessel 
titling  systems,  procedures  for  certifying 
compliance  with  those  guidelines,  and 
rules  for  participation  in  the  VIS  system 
for  undocumented  vessels.  The  Coast 
Guard  has  received  a  request  to  extend 
the  comment  period  for  six  months.  The 
Coast  Guard  has  determined  that  in 
order  to  keep  this  important  project 
moving  in  as  timely  a  maimer  as 
possible,  extending  the  comment  period 
for  six  months  would  be  inappropriate. 
However,  the  Coast  Guard  recognizes 
the  value  of  data  and  information  from 
interested  parties.  Therefore,  the  Coast 
Guard,  in  order  to  encourage  meaningful 
participation  by  all  interested  parties,  is 
reopening  the  comment  period  for  an 
additional  30  days. 

Persons  submitting  comments  should 
include  their  names  and  addresses,  and 
identify  this  notice  (CGD  89-050).  All 
comments  and  attachments  should  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  conunents  should  enclose  a 


stamped  self-addressed  post  card  or 

envelope. 

Dated:  February  15. 1994. 
A.E.  Hnui, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc  94-4204  Filed  2-23-94;  8:45  ami 

BIUJNG  CODE  4*1»-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  36 


RIN  2900-AQ14 


Loan  Guaranty:  Implementation  of 
PiitMc  Law  102-647 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulatory 
amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
loan  guaranty  regulations  to  comply 
with  certain  provisions  of  the  Veterans 
Home  Loan  Program  Amendments  of 
1992  and  the  Omnibus  Budget 
Reconciliatory  Act  of  1993.  VA  proposes 
to  amend  its  regulations  to  provide  for 
the  guarantee  of  loans  for  reservists  and 
members  of  the  national  guard,  loans 
where  the  interest  rate  has  been 
negotiated  between  the  borrower  and 
the  lender,  adjustable  rate  mortgages, 
and  energy  efficient  mortgages.  VA  also 
proposes  to  amend  its  regulations  to 
reflect  a  reduced  funding  fee  for  interest 
rate  reduction  refinancing  loans,  and  a 
revised  guaranty  percentage  for  these 
loans  as  well  as  an  increased  funding 
fee  on  most  guaranteed  loans,  and  an 
increased  funding  fee  for  second  and 
subsequent  use  of  the  loan  guaranty 
benefit,  except  for  interest  rate 
reduction  refinancing  loans.  These 
changes  will  increase  the  types  of  loans 
available  to  veterans  and  the  categories 
of  veterans  eligible  for  VA  home  loans. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1994.  Comments  will 
be  available  for  public  inspection  until 
May  5, 1994.  VA  proposes  to  make  these 
regulations  effective  30  days  after 
publication  of  the  final  regulations. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  in  room  170.  Veterans 
Service  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  .ind  4:.1() 
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E.m.,  Monday  through  Friday  (except 
olidays)  \mtil  May  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420.  (202) 
233-3042. 

SUPPLEMENTARY  INFORMATION:  VA  is 
proposing  to  incorporate  into  its 
regulations  several  changes  to  comply 
with  certain  provisions  of  Public  Law 
102-547  and  Public  Law  103-66. 

Prior  to  the  enactment  of  Public  Law 
102-547  persons  whose  only  military 
service  consisted  of  active  duty  for 
training  and  inactive  duty  training  in 
the  reserve  components  of  the  Armed 
Forces  did  not  qualify  for  loan  guaranty 
benefits.  Public  Law  102-547  extends 
eligibility  for  VA-guaranteed  home 
loans  to  certain  members  of  the  Selected 
Resen'e  as  defined  in  38  U.S.C. 
3701(b)(5).  This  eligibility  expires  7 
years  from  the  date  of  enactment  of  the 
law. 

38  U.S.C.  3729  requires  that  a  funding 
fee  be  collected  from  each  veteran 
obtaining  a  VA-guaranteed  loan  except 
for  veterans  who  receive  compensation 
or  from  a  siuviving  spouse  of  a  veteran 
who  died  from  a  service-connected 
disability.  PubUc  Law  102-547  requires 
that  a  higher  funding  fee  be  collected  on 
loans  to  the  newly  eligible  members  of 
the  Selected  Reserve  as  defined  in  38 
U.S.C  3701(b)(5)  than  on  loans  to  other 
veterans.  Effective  October  1, 1993, 
Public  Law  103-66,  the  Omnibus 
Budget  Reconciliation  Act  of  1993, 
increased  the  funding  fee  by  0.75 
percent  on  all  VA  loans  except  interest 
rate  reduction  reHnancing  loans,  vendee 
loans,  direct  loans,  manufactiu^  home 
loans  under  38  U.S.C  3712,  and  loan 
assumptions.  This  new  law  also 
established  an  increased  fee  for  second 
and  subsequent  use  of  the  loan  guaranty 
benefit,  except  for  interest  rate 
reduction  refinancing  loans.  The 
increase  in  funding  fees  established  by 
Public  Law  103-66  %vill  expire  on 
September  30, 1998.  VA  is  proposing  to 
amend  38  CFR  36.4312  to  add  the 
funding  fee  structure  for  members  of  the 
Selected  Reserves,  and  to  provide  for 
the  higher  funding  fees  required  by 
Public  Law  103-66,  as  discussed  in  the 
following  paragraphs. 

Public  Law  103-66  provides  that  on 
loans  to  veterans  whose  entitlement  is 
not  based  on  service  in  the  Selected 
Reserve  as  defined  in  38  U.S.C  3701 
(b)(5)(l),  the  funding  fee  shall  be  as 
follows: 

(1)  For  loans  for  the  purchase  or 
construction  of  a  home  on  which  the 


vetiran  does  not  make  a  down  payment, 
the  funding  fee  shall  be  2.00  percent  of 
the  kotal  loan  amoimt; 

(i)  For  loans  where  the  veteran  makes 
a  d(  wn  payment  of  5  percent  or  more, 
but  ess  than  10  percent,  the  funding  fee 
sha  1  be  1.5  percent  of  the  loan  amount; 

(; )  For  loans  where  the  veteran  makes 
a  d(  wn  payment  of  10  percent  or  more, 
the  unding  fee  shall  be  1.25  percent  of 
the  :otal  loan  amount: 

(' )  For  refinancing  loans  except 
intt  rest  rate  reduction  refinancing  loans 
un(  ar  38  U.S.C.  3710(a)(8)  and 
371  )(b)(7),  the  funding  fee  shall  be  2.00 
per  ent  of  the  total  loan  amount;  and 

(I )  For  loans  where  the  veteran  uses 
ent  tlement  for  a  second  or  subsequent 
timi  I  and  does  not  make  a 
dov  npayment,  the  funding  fee  shall  be 
3.0(  percent  of  the  total  loan  amount. 

P  iolic  Law  103-66  provides  that  on 
loai  s  to  veterans  whose  entitlement  is 
has  d  on  service  in  the  Selected  Reserve 
as  t  efined  in  38  U.S.C.  3701(b)(5)  the 
fun  ling  fee  shall  be  as  follows: 

(: )  For  loans  for  the  purchase  or 
con  struction  of  a  home  on  which  the 
vet(  ran  does  not  make  a  down  payment, 
the  funding  fee  shall  be  2.75  percent  of 
the  :otal  loan  amount; 

(: )  For  loans  where  the  veteran  makes 
a  d(  wn  payment  of  5  j)ercent  or  more, 
but  less  than  10  percent,  the  fimding  fee 
sha  1  be  2.25  percent  of  the  loan 
am«  unt; 

(: )  For  loans  where  the  veteran  makes 
a  d(  wn  payment  of  10  percent  or  more, 
the  unding  fee  shall  be  2.00  percent  of 
the  total  loan  amount; 

(' )  For  refinancing  loans  except 
int(  rest  rate  reduction  refinancing  loans 
unc  er  38  U.S.C  3710(a)(8)  and 
371  D(b)(7).  the  funding  fee  shall  be  2.75 
per  ;ent  of  the  total  loan  amount;  and 

(!  )  For  loans  where  the  veteran  uses 
ent  tlement  for  a  second  or  subsequent 
tim  s  and  does  not  make  a 
do\  upayment,  the  funding  fee  shall  be 
3.0(1  percent  of  the  total  loan  amount. 

F  -ior  to  the  enactment  of  Public  Law 
102  -547  the  Secretary  was  required  to 
set  I  maximum  interest  rate  which  a 
vet(  ran  could  pay  when  purchasing  a 
hor  le  with  a  VA  guaranteed  loan,  and 
the  veteran  was  not  permitted  to  pay 
dis(  ount  points  on  the  loan.  Public  Law 
102  -547  authorizes  the  Secretary  to 
ele<  t  either  to  require  that  VA- 
gua  -anteed  loans  bear  interest  at  rates 
not  to  exceed  the  maximum  rates 
est<  slished  by  the  Secretary  or  to  allow 
sue  1  loans  to  bear  interest  at  rates 
agn  ed  upon  by  the  veteran  and  the 
leni  er.  The  law  also  authorizes  the 
Sec  -etary  to  change  the  election  from 
tim  >  to  time,  and  provides  that  when 
the  Secretary  has  elected  to  have 
int(  rest  rates  negotiated  between  the 


veteran  and  the  lender,  the  veteran  may 

[>ay  reasonable  discount  points  on  the 
oan.  Effective  October  28, 1992,  the 
Secretary  elected  to  have  interest  rates 
negotiated  between  the  veteran  and  the 
lender.  VA  proposes  to  amend  38  CFR 
36.4212  and  36.4311  to  reflect  these 
changes. 

Public  Law  102-547  generally 
prohibits  financing  discoimt  points 
when  interest  rates  are  negotiated 
between  the  lender  and  veteran. 
However,  PubUc  Law  103-78,  approved 
August  13, 1993,  permits  veterans  to 
finance  discount  points  on  interest  rate 
reduction  refinancing  loans. 
Accordingly,  the  proposed  §§  36.4212(b) 
and  36.4311(b)  prohibit  discount  points 
from  being  financed,  except  for  interest 
rate  reduction  refinancing  loans  under 
38  U.S.C  3710(a)(8),  3710(b)(7)  and 
3712(a)(1)(F). 

Prior  to  enactment  of  Public  Law  102- 
547,  VA  was  authorized  to  guarantee 
fixed  rate  mortgages  only.  IhibUc  Law 
102-547  authorizes  a  demonstration 
project  during  fiscal  years  1993, 1994, 
and  1995  whereby  VA  will  guarantee 
loans  with  adjustable  interest  rates.  The 
law  provides  that  the  interest  rate 
adjustments  on  these  loans  shall:  (1) 
Correspond  to  a  specified  national 
interest  rate  index  approved  in 
regulations  by  the  Secretary, 
information  on  which  is  readily 
accessible  to  mortgagors  from  generally 
available  published  sources;  (2)  be  made 
by  adjusting  the  monthly  payment  on  an 
annual  basis;  (3)  be  limited,  with  respect 
to  any  single  annual  interest  rate 
adjustment,  to  a  maximum  increase  or 
decrease  of  1  percentage  point;  and  (4) 
be  Umited,  over  the  term  of  the 
mortgage,  to  a  maximum  increase  of  5 
percentage  points  above  the  initial 
contract  interest  rate.  VA  proposes  to 
amend  38  CFR  36.4311  to  provide  for  an 
adjustable  rate  mortgage  with  these 
adjustment  provisions.  The  regulations 
will  also  provide  that  the  first  interest 
rate  adjustment  may  occur  12  to  18 
months  fit>m  the  date  of  the  borrower's 
first  mortgage  payment.  The  VA 
guaranteed  adjustable  rate  mortgage 
with  the  above  features  will  be  similar 
to  the  Federal  Housing  Administration 
(FHA)  adjustable  rate  mortgage.  This 
should  facilitate  pooling  of  these 
mortgages  together  in  Government 
National  Mortgage  Association  (GNMA) 
mortgage-backed  securities  pools. 

Public  Law  102-547  requires  the 
Secretary  to  carry  out  a  program  to 
demonstrate  the  feasibility  of 
guaranteeing  mortgages  for  the 
acquisition  of  an  existing  dwelling  and 
the  cost  of  making  energy  efficiency 
improvements  to  the  dwelUng  or  for 
energy  efficient  improvements  to  a 


dwelling  owned  and  occupied  by  a 
veteran.  The  law  authorizes  an  addition 
to  the  purchase  loan  for  the  cost  of 
energy  efficient  improvements.  It 
provides  that  for  a  mortgage  guaranteed 
under  38  U.S.C  3710(d)  the  cost  of  the 
energy  efficient  improvements  may  be 
added  to  the  loan  amount  provided  the 
cost  does  not  exceed  (1)  $3,000;  or  (2) 
$6,000,  if  the  increase  in  the  monthly 
payment  for  principal  and  interest  does 
not  exceed  the  likely  reduction  in 
monthly  utility  costs  resulting  from  the 
energy  efficiency  improvements.  VA 
proposes  to  amend  38  CFR  36.4336  to 
provide  that  a  loan  for  an  energy 
efficient  mortgage  guaranteed  under  38 
U.S.C.  3710(d)  may  exceed  the 
reasonable  value  of  the  property  by  the 
cost  of  the  energy  efficient 
improvements  as  stated  above.  This 
demonstration  program  for  financing  the 
cost  of  energy  efficiency  improvements 
will  expire  on  December  31, 1995. 

The  law  provides  that  the  amount  of 
the  guaranty  for  an  energy  efficient 
mortgage  guaranteed  under  38  U.S.C. 
3710(d)  will  be  in  the  same  proportion 
as  would  have  been  provided  if  the 
energy  efficiency  improvements  were 
not  added  to  the  loan  amount.  It  also 
provides  that  there  be  no  additional 
charge  to  the  veteran's  entitlement  as  a 
result  of  the  increased  loan  amount.  VA 
proposes  to  amend  38  CFR  36.4302  to 
conform  to  these  changes. 

Public  Law  102-547  reduces  the 
funding  fee  for  interest  rate  reduction 
refinancing  loans  guaranteed  under 
sections  3710(a)(8).  3710(a)(9)(B),  and 
3712(a)(1)(F)  to  0.50  percent  of  the  total 
loan  amount.  VA  proposes  to  amend  38 
CFR  36.4232,  36.4254  and  36.4312  to 
comply  with  the  law.  The  law  also 
provides  that  the  guaranty  amount  for 
interest  rate  reduction  refinancing  loans 
shall  not  exceed  the  greater  of  the 
original  guaranty  amount  or  25  percent 
of  the  loan  amoimt.  VA  proposes  to 
amend  38  CFR  36.4223  and  36.4302  to 
reflect  this  change. 

The  provisions  of  Public  Law  102-547 
and  Public  Law  103-66  included  in  the 
appropriate  regulations  by  this 
amendment  have  been  implemented 
administratively. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U  S.C  601-612.  The 
proposed  amendments  simply  update 
VA  regulations  to  incorporate  the 
changes  which  have  already  been  made 
by  Public  Law  102-547  and  Public  Law 
103-66. 


The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  programs — housing  and 
community  development.  Manufactured 
homes,  Veterans. 

These  amendments  are  proposed 
under  Public  Law  102-547  and  the 
authority  granted  the  Secretary  by 
section  501(a)  of  title  38,  United  States 
Code. 

Approved:  September  10, 1993. 
Jesse  Brawm. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble  38  CFR  part  36,  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
§§  36.4201  through  36.4287  continues  to 
read  as  follows: 

Authority:  Sections  36.4201  through 
.^6.4287  issued  under  38  U.S.C.  501(a).  3712. 

2.  Section  36.4212  is  revised  to  read 
as  follows: 

§  36.421 2    Interest  rates  and  late  charges. 

(a)  In  guaranteeing  or  insuring  loans 
under  38  U.S.C.  chapter  37  the  Secretary 
may  elect  to  require  that  such  loans  bear 
interest  at  a  rate  that  is  (1)  agreed  upon 
by  the  veteran  and  the  lender,  or  (2) 
established  by  the  Secretary.  The 
Secretary  may,  from  time  to  time, 
change  the  election  under  this 
paragraph  by  publishing  a  notice  in  the 
Federal  Register. 

(b)  For  loans  bearing  an  interest  rate 
agreed  upon  by  the  veteran  and  the 
lender,  the  veteran  may  pay  reasonable 
discount  points  in  connection  with  the 
loan.  The  discount  points  may  not  be 
included  in  the  loan  amount,  except  for 
interest  rate  reduction  refinancing  loans 
under  38  U.S.C.  3712  (a)(1)(F). 

(c)  The  rate  of  interest  in  instruments 
securing  the  indebtedness  for  all  loans 
may  be  expressed  in  terms  of  add-on  or 
discount. 

(d)  Interest  in  excess  of  the  rate 
reported  by  the  lender  when  requesting 
evidence  of  guaranty  or  insurance  shall 
not  be  payable  on  any  advance,  or  in  the 
event  of  any  delinquency  of  default; 
Provided,  That  a  late  charge  not  in 
excess  of  an  amount  equal  to  4  percent 
on  any  installment  paid  more  than  15 
days  after  due  date  shall  not  be 
considered  a  violation  of  this  limitation. 

(e)  The  interest  rate  of  loans  for  the 
purpose  of  an  interest  rate  reduction  (38 
U.S.C.  3712(a)(1)(f))  must  be  less  than 


the  interest  rate  of  the  VA  loan  being 
refinanced. 

(0  Adjustable  rate  mortgage  loans 
which  comply  with  the  requirements  of 
this  paragraph  are  eligible  for  guaranty. 

(1 J  Interest  rate  index.  Changes  in  the 
interest  rate  charged  on  an  adjustable 
rate  mortgage  must  correspond  to 
changes  in  the  weekly  average  yield  on 
one  year  (52  week)  Treasiuy  bills 
adjusted  to  a  constant  maturity.  Yields 
on  one  year  Treasury  bills  at  'constant 
maturity'  are  interpolated  by  the  United 
States  Treasury  bom  the  daily  yield 
curve.  This  curve,  which  relates  the 
yield  on  the  secvuity  to  its  time  to 
maturity,  is  based  on  the  closing  market 
bid  yields  on  actively  traded  one  year 
Treasury  bills  in  the  over-the-counter 
market.  The  weekly  average  one  year 
constant  maturity  Treasury  bill  yields 
are  published  by  the  Federal  Reserve 
Board  of  the  Federal  Reserve  System. 
The  Federal  Reserve  Statistical  Release 
Report  H.15  (519)  is  released  each 
Monday.  These  one  year  constant 
maturity  Treasury  bill  yields  are  also 
published  monthly  in  the  Federal 
Reserve  Bulletin,  published  by  the 
Federal  Reserve  Board  of  the  Federal 
Reserve  System,  as  well  as  quarteriy  in 
the  Treasury  Bulletin,  published  by  the 
Department  of  the  Treasury. 

(2)  Frequency  of  interest  rate  changes. 
Interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  not  sooner  than 
12  months  nor  later  than  18  months 
from  the  date  of  the  borrower's  first 
mortgage  payment.  To  set  the  new 

"  interest  rate,  the  lender  will  determine 
the  change  between  the  initial  (i.e.,. 
base)  index  figure  and  the  current  index 
figure.  The  initial  index  figure  shall  be 
the  most  recent  figure  available  before 
the  date  of  mortgage  loan  origination. 
The  current  index  figure  shall  be  the 
most  recent  index  figure  available  30 
days  before  the  date  of  each  interest  rate 
adjustment. 

(3)  Method  of  rate  changes.  Interest 
rate  changes  may  only  be  implemented 
through  adjustments  to  the  borrower's 
monthly  payments. 

(4)  Initial  rate  and  magnitude  of 
changes.  The  initial  contract  interest 
rate  of  an  adjustable  rate  mortgage  shall 
be  agreed  upon  by  the  lender  and  the 
veteran.  The  rate  must  be  reflective  of 
adjustable  rate  lending.  Annual 
adjustments  in  the  interest  rate  shall  be 
set  at  a  certain  spread  or  margin  over  the 
interest  rate  index  prescribed  in 
paragraph  (0(1)  of  this  section.  Except 
for  the  initial  rate,  this  margin  shall 
remain  constant  over  the  life  of  the  loan. 
Aimual  adjustments  to  the  contract 
interest  rate  shall  correspond  to  annual 
changes  in  the  interest  rate  index. 
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subject  to  the  following  conditions  and 
limitations: 

(i)  No  single  adjustment  to  the  interest 
rate  may  result  in  a  change  in  either 
direction  of  more  than  one  percentage 
point  from  the  interest  rate  in  effect  for 
the  period  immediately  preceding  that 
adjustment,  bidex  changes  in  excess  of 
one  percentage  point  may  not  be  carried 
over  for  inclusion  in  an  adjustment  in 
a  subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
than  five  percentage  points  from  the 
initial  contract  interest  rate. 

(ii)  At  each  adjustment  date,  changes 
in  the  index  interest  rate,  whether 
increases  or  decreases,  must  be 
translated  into  the  adjusted  mortgage 
interest  rate,  roxmded  to  the  nearest  one- 
eighth  of  one  percent,  up  or  down.  For 
example,  if  the  margin  is  2  percent  and 
the  new  index  figure  is  6.06  percent,  the 
adjusted  mortgage  interest  rate  will  be  8 
percent.  If  the  margin  is  2  percent  and 
the  new  index  figure  is  6.07  percent,  the 
adjusted  mortgage  interest  rate  will  be 
BVb  percent. 

(5)  Pre-ioan  disdosure.  The  lender 
shall  explain  fully  and  in  writing  to  the 
borrower,  no  later  than  on  the  date  upon 
which  the  lender  provides  the 
prospective  borrower  with  a  loan 
application,  the  nature  of  the  obligation 
taken.  The  borrower  shall  certify  in 
writing  that  he  or  she  fully  understands 
the  obligation  and  a  copy  of  the  signed 
certification  shall  be  placed  in  the  loan 
folder  and  included  in  the  loan 
submission  to  VA.  Such  lender 
disclosure  must  include  the  following 
items: 

(i)  The  fact  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  changes  correspond  to  changes  in 
the  interest  rate  index; 

(ii)  Identification  of  the  interest  rate 
index,  its  source  of  publication  and 
availability: 

(iii)  The  frequency  (i.e.,  annually) 
with  which  interest  rate  levels  and 
monthly  payments  will  be  adjusted,  and 
the  length  of  the  interval  that  will 
precede  the  initial  adjustment; 

(iv)  A  hypothetical  monthly  payment 
schedule  that  displays  the  maximum 
potential  increases  in  monthly 
payments  to  the  borrower  over  the  first 
five  years  of  the  mortgage,  subject  to  the 
provisions  of  the  mortgage  instrument. 

(6)  Annua]  disclosure.  At  least  25 
days  before  any  adjustment  to  a 
borrower's  monthly  payment  may  occur, 
the  lender  must  provide  a  notice  to  the 
borrower  which  sets  forth  the  date  of  the 
notice,  (he  effective  date  of  the  change, 
the  old  interest  rate,  the  new  interest 
rate,  the  new  monthly  payment  amount. 


the  dirrent  index  and  the  date  it  was 
publ  shed,  and  a  description  of  how  the 
payn  lent  adjustment  was  calculated.  A 
copy  of  the  annual  disclosure  shall  be 
madf  a  part  of  the  lender's  permanent 

I  on  the  loan. 

Jection  36.4223  is  amended  by 
paragraph  (a)(4)  to  read  as 


reco 
3. 
re\islng 
folio  vs 


§  36.4  223    Interest  rate  reduction 
refini  ncing  loan. 

(a) 


of 

not 


thii 


(4)tThe  dollar  amount  of  the  guaranty 
38  U.S.C.  3712(a)(1)(F)  loan  may 
e  <ceed  the  greater  of  the  original 
guan  nty  amount  of  the  loan  being 
refinanced,  or  25  percent  of  the  loan. 


iection  36.4232  is  amended  by 
revis  ng  paragraph  (e)(1)  to  read  as 
folio  vs: 

§  36.4  232    Allowable  fees  and  charges; 
mam  lactured  home  unit 

■        •        •        * 

(e)  1)  Subject  to  the  limitations  set  out 
m  pa  ragraphs  (e)(4)  and  (e)(5)  of  this 
sectii  in.  a  fee  must  be  paid  to  the 
Seen  tary.  A  fee  of  1  percent  of  the  total 
amoi  nt  must  be  paid  in  a  manner 
pres<  ribed  by  the  Secretary  before  a 
mam  factiued  home  unit  loan  will  be 
eligi  le  for  guaranty.  Provided, 
howi  ver,  that  the  fee  shall  be  0.50 
perct  nt  of  the  total  loan  amount  for 
inter  !st  rate  reduction  refinancing  loans 
guan  nteed  under  section  3712(a)(1)(F). 
a  •  part  of  the  fee  may  be  paid  in  cash 
lo<  n  closing  or  all  or  part  of  the  fee 
)e  included  in  the  loan  without 
to  the  reasonable  value  of  the 
prop*rty  or  the  computed  maximum 
imount,  as  appropriate.  In  . 
uling  the  fee,  the  lender  will 
re  ;ard  any  amount  included  in  the 
o  enable  the  borrower  to  pay  such 
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5.  iection  36.4254  is  amended  by 
revis  ng  paragraph  (d)(1)  to  read  as 
folio  vs: 

§36.4  ZS4    Fees  and  charges. 

•         •         •         • 

(d)  1)  Notwithstanding  the  provisions 
of  pa  agraph  (c)  of  this  section  and 
subje  cX  to  the  limitations  set  out  in 
paraj  raphs  (d)(4)  and  (d)(5)  of  this 
sectii  in,  a  fee  must  be  paid  to  the 
Secr<  tary.  A  fee  of  1  percent  of  the  total 
loan  imount  must  be  paid  to  the 
SecTt  tary  before  a  combination 
mam  factured  home  and  lot  loan  (or  a 
loan  o  purchase  a  lot  upon  which  a 
mani  factured  home  owned  by  the 
veter  m  will  be  placed)  will  be  eligible 
for  gi  laranty.  Provided,  however,  that 
the  f^e  shall  be  0.50  percent  of  the  total 


loan  amount  for  interest  rate  reduction 
refinancing  loans  guaranteed  under 
§  3712(a)(1)(F).  All  or  part  of  such  fee 
may  be  paid  in  cash  at  loan  closing  or 
all  or  put  of  the  fee  may  be  included  in 
the  loan  without  regard  to  the 
reasonable  value  of  the  property  or  the 
computed  maximum  loan  amount,  as 
appropriate.  In  computing  the  fee.  the 
lender  will  disregard  any  amount 
included  in  the  loan  to  enable  the 
borrower  to  pay  such  fee. 

6.  The  authority  citation  for  part  36. 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4373  issued  under  38  U.S.C  501(a). 

7.  In  §  36.4302,  paragraph  (a)  is 
amended  by  adding  the  words  "except 
as  provided  in  paragraphs  (b)  and  (c)" 
after  "38  U.S.C.  3710";  paragraph  (b)  is 
revised;  paragraphs  (c),  (d),  (e)  (f),  (g). 
(h),  (i)  and  (j)  are  redesignated 
paragraphs  (d).  (e)  (f),  (g),  (h),  (i),  (j)  and 
(k)  respectively;  a  newly  designated 
paragraph  (c)  is  added;  newly 
redesignated  (e)  introductory  text  is 
republished;  and  the  newly 
redesignated  paragraph  (e)(1)  is  revised 
to  read  as  follows: 

§  36.4302    Computation  of  guaranties  or 
Insurance  credits. 

*        *        •        *        * 

(b)  With  respect  to  an  interest  rate 
reduction  refinancing  loan  guaranteed 
under  38  U.S.C  3710  (a)(8)  or  (b)(7)  the 
dollar  amount  of  guaranty  may  not 
exceed  the  greater  of  tlie  Original 
guaranty  amount  of  the  loan  being 
refinanced,  or  25  percent  of  the 
refinancing  loan  amount. 

(c)  With  respect  to  a  loan  for  an 
energy  efficient  mortgage  guaranteed 
under  38  U.S.C.  3710(d)  the  amount  of 
the  guaranty  will  be  in  the  same 
proportion  as  would  have  been 
provided  if  the  energy  efficiency 
improvements  were  not  added  to  the 
loan  amount,  and  there  will  be  no 
additional  charge  to  the  veteran's 
entitlement  as  a  result  of  the  increased 
guaranty  amount. 

(e)  Subject  to  the  provisions  of 
paragraph  (g)  of  §  36.4303.  the  following 
formulas  shall  govern  the  computation 
of  the  amount  of  the  guaranty  or 
insurance  entitlement  which  remains 
available  to  an  eligible  veteran  after 
prior  use  of  entitlement: 

(1)  If  a  veteran  previously  secured  a 
nonrealty  (business)  loan,  the  amount  of 
nonrealty  entitlement  used  is  doubled 
and  subtracted  from  $36,000.  The  sum 
remaining  is  the  amount  of  available 
entitlement  for  use  except  that  (i) 
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entitlement  may  be  increased  by  up  to 
$10,000  if  the  loan  amount  exceeds 
$144,000  and  the  loan  is  for  purchase  or 
construction  of  a  home,  purchase  of  a 
condominium,  or  for  an  interest  rate 
reduction  refinancing  loan,  and  (ii) 
entitlement  for  manufactured  home 
loans  that  are  to  be  guaranteed  under  38 
U.S.C.  3712  may  not  exceed  $20,000. 

•  •!»•• 

8.  Section  36.4311  is  revised  to  read 
as  follows: 

§36.4311    Interest  rates. 

(a)  In  guaranteeing  or  insuring  loans 
under  38  U.S.C.  chapter  37  the  Secretary 
may  elect  to  require  that  such  loans  bear 
interest  at  a  rate  that  is  (1)  agreed  upon 
by  the  veteran  and  the  lender,  or  (2) 
established  by  the  Secretary.  The 
Secretary  may.  from  time  to  time, 
change  the  election  under  this 
paragraph  by  publishing  a  notice  in  the 
Federal  Register.  Provided,  however, 
that  the  interest  rate  of  loans  for  the 
purpose  of  an  interest  rate  reduction  (38 
U.S.C  3710  (a)(8)  or  (b)(7))  must  be  less 
than  the  interest  rate  of  the  VA  loan 
being  refinanced. 

(b)  For  loans  bearing  an  interest  rate 
agreed  upon  by  the  veteran  and  the 
lender,  the  veteran  may  pay  reasonable 
discount  points  in  connection  with  the 
loan.  The  discoimt  points  may  not  be 
included  in  the  loan  amount,  except  for 
interest  rate  reduction  refinancing  loans 
under  38  U.S.C  3710(a)(8)  and 
3710(b)(7).  For  loans  bearing  an  interest 
rate  agreed  upon  by  the  veteran  and  the 
lender  the  provisions  of  §  36.4312. 
paragraphs  (d)(6)  and  (7)  do  not  apply. 

(c)  Interest  in  excess  of  the  rate 
reported  by  the  lender  when  requesting 
evidence  of  guaranty  or  insurance  shall 
not  be  payable  on  any  advance,  or  in  the 
event  of  any  delinquency  or  default: 
Provided,  That  a  late  charge  not  in 
excess  of  an  amount  equal  to  4  percent 
on  any  installment  paid  more  than  IS 
days  after  due  date  shall  not  be 
considered  a  violation  of  this  limitation. 

(d)  Adjustable  rate  mortgage  loans 
which  comply  with  the  requirements  of 
this  paragraph  are  eligible  for  guaranty. 

[1]  Interest  rate  index.  Changes  in  the 
interest  rate  charged  on  an  adjustable 
rate  mortgage  must  correspond  to 
changes  in  the  weekly  average  yield  on 
one  year  (52  week)  Treasury  bills 
adjusted  to  a  constant  maturity.  Yields 
on  one  year  Treasury  bills  at  'constant 
maturity'  are  interpolated  by  the  United 
States  Treasury  from  the  daily  yield 
curve.  This  curve,  which  relates  the 
yield  on  the  security  to  its  time  to 
maturity,  is  based  on  the  closing  market 
bid  yields  on  actively  traded  one  year 
Treasury  bills  in  the  over-the-counter 
market.  The  weekly  average  one  year 


constant  maturity  Treasury  bill  yields 
are  published  by  the  Federal  Reserve 
Board  of  the  Federal  Reserve  System. 
The  Federal  Reserve  Statistical  Release 
Report  H.15  (519)  is  released  each 
Monday.  These  one  year  constant 
maturity  Treasury  bill  yields  are  also 
published  monthly  in  the  Federal 
Reserve  Bulletin,  published  by  the 
Federal  Reserve  Board  of  the  Federal 
Reserve  System,  as  well  as  quarterly  in 
the  Treasury  Bulletin,  published  by  the 
Department  of  the  Treasury. 

(2)  Frequency  of  interest  rate  changes. 
Interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  nor  later  than  18  months  from 
the  date  of  the  borrower's  first  mortgage 
payment.  To  set  the  new  interest  rate, 
the  lender  will  determine  the  change 
between  the  initial  (i.e..  base)  index 
figure  and  the  current  index  figure.  The 
initial  index  figure  shall  be  the  most 
recent  figure  available  before  the  date  of 
mortgage  loan  origination.  The  current 
index  figure  shall  be  the  most  recent 
index  figure  available  30  days  before  the 
date  of  each  interest  rate  adjustment. 

(3)  Method  of  rate  changes.  Interest 
rate  changes  may  only  be  implemented 
through  adjustments  to  the  borrower's 
monthly  payments. 

(4)  Initial  rate  and  magnitude  of 
changes.  The  initial  contract  interest 
rate  of  an  adjustable  rate  mortgage  shall 
be  agreed  upon  by  the  lender  and  the 
veteran.  The  rate  must  be  reflective  of 
adjustable  rate  lending.  Annual 
adjustments  in  the  interest  rate  shall  be 
set  at  a  certain  spread  or  margin  over  the 
interest  rate  index  prescribed  in 
paragraph  (d)(1)  of  this  section.  Except 
for  the  initial  rate,  this  margin  shall 
remain  constant  over  the  life  of  the  loan. 
Annual  adjustments  to  the  contract 
interest  rate  shall  correspond  to  annual 
changes  in  the  interest  rate  index, 
subject  to  the  following  conditions  and 
limitations: 

(i)  No  single  adjustment  to  the  interest 
rate  may  result  in  a  change  in  either 
direction  of  more  than  one  percentage 
point  from  the  interest  rate  in  effect  for 
the  period  immediately  preceding  that 
adjustment.  Index  changes  in  excess  of 
one  percentage  point  may  not  be  carried 
over  for  inclusion  in  an  adjustment  in 
a  subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
than  five  percentage  points  from  the. 
initial  contract  interest  rate. 

(ii)  At  each  adjustment  date,  changes 
in  the  index  interest  rate,  whether 
increases  or  decreases,  must  be 
translated  into  the  adjusted  mortgage 
interest  rate,  rounded  to  the  nearest  one- 


eighth  of  one  percent,  up  or  down.  For 
example,  if  the  margin  is  2  percent  and 
the  new  index  figure  is  6.06  percent,  the 
adjusted  mortgage  interest  rate  will  be  8 
percent.  If  the  margin  is  2  percent  and 
the  new  index  figure  is  6.07  percent,  the 
adjusted  mortgage  interest  rate  will  be 
8Ve  percent. 

(5)  Pre-loan  disclosure.  The  lender 
shall  explain  fully  and  in  writing  to  the 
borrower,  no  later  than  on  the  date  upon 
which  the  lender  provides  the 
prospective  borrower  with  a  loan 
application,  the  nature  of  the  obligation 
taken.  The  borrower  shall  certify  in 
writing  that  he  or  she  fully  understands 
the  obligation  and  a  copy  of  the  signed 
certification  shall  be  placed  in  the  loan 
folder  and  included  in  the  loan 
submission  to  VA.  Such  lender 
disclosure  must  include  the  following 
items: 

(i)  The  fact  that  the  mortgage  interest 
rate  may  change,  and  an  explanation  of 
how  chan^  correspond  to  changes  in 
the  interest  rate  index: 

(ii)  Identification  of  the  interest  rate 
index,  its  source  of  publication  and 
availability; 

(iii)  The  frequency  (i.e.,  annually) 
with  which  interest  rate  levels  and 
monthly  payments  will  be  adjusted,  and 
the  length  of  the  interval  that  will 
precede  the  initial  adjustment; 

(iv)  A  hyi}othetical  monthly  payment 
schedule  that  displays  the  maximum 
potential  increases  in  monthly 
payments  to  the  borrower  over  the  first 
five  years  of  the  mortgage,  subject  to  the 
provisions  of  the  mortgage  instrument. 

(6)  Annual  disclosure.  At  least  25 
days  before  any  adjustment  to  a. 
borrower's  monthly  payment  may  occur, 
the  lender  must  provide  a  notice  to  the 
borrower  which  sets  forth  the  date  of  the 
notice,  the  effective  date  of  the  change, 
the  old  interest  rate,  the  new  interest 
rate,  the  new  monthly  payment  amount, 
the  current  index  and  the  date  it  was 
published,  and  a  description  of  how  the 
payment  adjustment  was  calculated.  A 
copy  of  the  annual  disclosure  shall  be 
made  a  part  of  the  lender's  permanent 
record  on  the  loan. 

9.  Section  36.4312  is  amended  by 
removing  from  paragraph  (e)(3)  the 
words  "in  paragraphs  (e)(4)  and  (e)(5)" 
and  replacing  them  with  the  words  "in 
paragraph  (e)(4)";  by  adding  (e) 
introductory  text;  and  by  revising 
paragraph  (e)(1)  to  read  as  follows: 

§36.4312    Charges  and  fees. 

•        •        •        •        • 

(e)  Subject  to  the  limitations  set  out  in 
paragraph  (e)(4)  of  this  section,  a  fee 
must  be  paid  to  the  Secretary. 

(1)  The  fee  on  loans  to  veterans  shall 
be  as  follows. 
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(i)  On  all  interest  rate  reduction 
refinancing  loans  guaranteed  under 
Sections  3710(a)(8)  and  3710(b)(7)  the 
fee  shall  be  0.50  percent  of  the  total  loan 
amount. 

(ii)  On  all  refinancing  loans  other  than 
those  described  in  paragraph  (e)(l)(i)  of 
this  section,  the  funding  fee  shall  be 
2.75  percent  of  the  loan  amount  for 
loans  to  veterans  whose  entitlement  is 
based  on  service  in  the  Selected  Reserve 
under  the  provisions  of  section 
3701(b)(5)  of  title  38.  U.S.C.  and  2 
percent  of  the  loan  amount  for  loans  to 
all  other  veterans,  provided,  however, 
that  if  the  veteran  is  using  entitlement 
for  a  second  or  subsequent  time,  the  fee 
shall  be  3  percent  of  the  loan  amount. 

(iii)  Except  for  loans  to  veterans 
whose  entitlement  is  based  on  service  in 
the  Selected  Reserve  under  the 
provisions  of  section  3701(b)(5)  of  title 
38.  U.S.C.  the  funding  fee  shall  be  2 
percent  of  the  total  loan  amount  for  all 
loans  for  the  purchase  or  construction  of 
a  home  on  which  the  veteran  does  not 
make  a  down  payment,  unless  the 
veteran  is  using  entitlement  for  a  second 
or  subsequent  time,  in  which  case  the 
fee  shall  be  3  percent.  On  purchase  or 
construction  loans  on  which  the  veteran 
makes  a  down  payment  of  5  percent  or 
more,  but  less  than  10  percent,  the 
amount  of  the  funding  fee  shall  be  1.50 
percent  of  the  total  loan  amount.  On 
purchase  or  construction  loans  on 
which  the  veteran  makes  a  down 
payment  of  10  percent  or  more,  the 
amount  of  the  hinding  fee  shall  be  1.25 
percent  of  the  total  loan  amount. 

(iv)  On  loans  to  veterans  whose 
entitlement  is  based  on  service  in  the 
Selected  Reserve  under  the  provisions 
of  section  3701(b)(5)  of  title  38.  U.S.C. 
the  funding  fee  shall  be  2.75  percent  of 
the  total  loan  amount  on  loans  for  the 
purchase  or  construction  of  a  home  on 
which  the  veteran  does  not  make  a 
down  payment,  unless  the  veteran  is 
using  entitlement  for  e  second  or 
subsequent  time,  in  which  case  the  fee ' 
shall  be  3  percent.  On  purchase  or 
construction  loans  on  which  veterans 
whose  entitlement  is  based  on  service  in 
the  Selected  Reserve  make  a  down 
payment  of  5  percent  or  more,  but  less 
than  10  percent,  the  amount  of  the 
funding  fee  shall  be  2.25  percent  of  the 
total  loan  amount.  On  purchase  or 
construction  loans  on  which  such 
veterans  make  a  down  payment  of  10 
percent  or  more,  the  amount  of  the 
funding  fee  shall  be  2.00  percent  of  the 
total  loan  amount. 

(v)  All  or  part  of  such  fee  may  be  paid 
in  cash  at  loan  closing  or  all  or  part  of 
the  fee  may  be  included  in  the  loan 
without  regard  to  the  reasonable  x-alue 
of  the  property  or  the  computed 


malimum  loan  amount,  as  appropriate. 
In  c  Qmputing  the  fee.  the  lender  will 
disi  egard  any  amount  included  in  the 
loa]  to  enable  the  borrower  to  pay  such 
fee 
• 

1  ).  Section  36.4336  is  amended  by 
rev  jing  paragraphs  (a)(2)(i);  and  by 
add  Ing  a  new  paragraph  (a)(4)  to  read  as 
foil  »ws: 

%  36  4336    Eligibility  of  loans;  reasonable 
vaiu » requirements. 

(a )  •  •  * 

(])*   •  * 

{'4  )(i)  Except  as  to  refinancing  loans 
pur  ;uant  to  38  U.S.C  3710  (a)(8)  or 
(b)(  ')  £md  energy  efficient  mortgages 
pur  luant  to  38  U.S.C  3710(d),  the  loan 
inc  tiding  any  scheduled  deferred 
inte  rest  added  to  principal,  does  not 
exo  ted  the  reasoniable  value  of  the 
pro  )erty  or  projected  reasonable  value 
of  a  new  home  which  is  security  for  a 
gra(  uated  payment  mortgage  loan,  as 
app  -opriate,  as  determined  by  the 
See  etary.  and 
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A  loan  guaranteed  under  38  U.S.C 
37lt)(d)  which  includes  the  cost  of 

improvements  may  exceed  the 
rea^nable  value  of  the  property, 

ded,  that  the  cost  of  the  energy 
effi(  iency  improvements  does  not 

(1)  $3,000:  or  (2)  $6,000,  if  the 
in  the  monthly  pay-ment  for 
cipal  and  interest  does  not  exceed 
ikely  reduction  in  monthly  utility 
resulting  bom  the  energy 
efficiency  improvements. 
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EN^  IRONMENTAL  PROTECTION 

AG  ;ncy 

40(;FRPart79 
IFRI  -4840-7] 

Fue  s  and  Fuel  Additives  Registration 
Re<  ulations 

AGE  iJCV:  Environmental  Protection 
Age  ncy  (EPA). 

ACT  ON:  Notice  of  reopening  of  comment 
per  od. 


SUMMARY: 


:  On  April  15,  1992,  EPA 
pub  ished  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  (NPRM) 

uels  and  Fuel  Additives  (F/FAs) 
Registration  Regulations  (57  FR  13168). 
urpose  of  the  proposed  regulation 
1  be  to  establish  requirements  for 
■egistration  of  motor  vehicle  F/FAs 
thorized  by  sections  211(b)(2)  and 
'  of  the  Clean  Air  Act  (C\A). 


01  Id  I 


ai 


Under  the  proposed  regulations, 
manufacturers  of  F/FAs  would  be 
required  to  conduct  certain  tests  and 
submit  information  regarding  the 
composition  of  emissions  produced  by 
such  F/FAs  and  the  effects  of  these 
emissions  on  public  health  and  welfare. 

EPA  held  a  public  hearing  on  the 
NPRM  on  May  28,  1992  and  accepted 
written  comments  until  June  30, 1992. 
Subsequent  analysis  indicated  that 
additional  public  notice  to  clarify  and 
reconsider  a  few  specific  compliance- 
related  and  technical  issues  would  be 
helpful  in  developing  the  final  rule. 
Today's  action  presents  these  issues  and 
requests  comments  on  EPA's  proposals 
for  addressing  them.  The  issues 
addressed  in  this  document  are  the 
following:  Timing  of  requirements  for 
new  F/FAs.  alternative  testing 
requirements  in  lieu  of  Tier  2,  general 
emission  generation  methodology, 
mileage  accumulation  for  the  testing  of 
atypical  F/FAs.  and  base  fuel 
spedfications. 

DATES:  Written  comments  on  the 
specific  issues  discussed  in  this 
document  will  be  accepted  until  March 
28. 1994. 

ADDRESSES:  Comments  on  this 
document  should  be  submitted  in 
duplicate  to:  EPA  Air  Docket  (LE-131); 
Attention:  Public  Docket  No.  A-90-07: 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460. 

All  other  materials  relevant  to  this 
document  have  been  placed  in  Docket 
No.  A-90-07,  located  in  the  EPA  Air 
Docket,  room  M-1500,  401  M  Street 
SW.,  Washington,  DC  20460;  phone 
(202)  260-7548.  The  docket  is  open  for 
public  inspection  from  8:30  a.m.  until 
noon  and  from  1:30  p.m.  to  3  p.m., 
Monday  through  Friday.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  by  EPA  for  photocopying 
services. 

FOR  FURTHER  INFORMATION  CONTACT:  Ines 
del  C  Figueroa.  Special  Regulatory 
Projects  Branch.  U.S.  Environmental 
Protection  Agency,  2565  Plymouth  Rd.. 
Ann  Arbor.  Michigan  48105;  phone 
(313)668-4575. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

The  legal  authority  for  the  F/FA 
registration  program  is  provided  by 
section  211  of  theCAA.  Section  211(a). 
42  use  section  7545.  authorizes  EPA  to 
designate  any  fuel  or  fuel  additive  for 
registration  and  prohibits  manufacturers 
of  designated  fuels  or  additives  from 
selling  such  products  unless  they  have 
been  registered  by  EPA  in  accordance 
with  section  211(b).  In  1975,  EPA  issued 
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regulations  (40  CFR  part  79) 
implementing  basic  registration 
requirements,  as  stipulated  by  section 
211(b)(1),  that  required  applicants  to 
submit  certain  information,  such  as 
commercial  identifying  information, 
range  of  concentration,  purpose-in-use, 
and  chemical  composition,  in  order  to 
register  a  fuel  or  fuel  additive. 

The  CAA  also  gave  EPA  discretionary 
authority  to  establish  additional 
registration  requirements  under  section 
211(b)(2).  This  section  authorized  EPA 
to  require  F/FA  manufacturers  "to 
conduct  tests  to  determine  potential 
public  health  effects  of  such  fuellsj  or 
additivels)  (including  but  not  limited  to, 
carcinogenic,  teratogenic,  or  mutagenic 
effects),"  and  to  furnish  other 
"reasonable  and  necessary"  information 
to  identify  F/FA  emissions  and 
determine  their  effects  on  vehicular 
emission  control  performance  and  on 
thepublic  health  and  welfare. 

EPA  did  not  exercise  its  discretionary 
authority  to  require  testing  of  F/FAs 
under  section  211(b)(2)  when  the 
general  registration  regulations  were 
issued  in  1975.  However,  in  the  CAA 
Amendments  of  1977  (Public  Law  95- 
95,  August  7. 1977),  Congress  added 
section  211(e),  which  made 
implementation  of  section  211(b)(2) 
mandatory.  On  August  7. 1990.  EPA 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  (55  FR 
32218)  and,  on  April  15, 1992, 
pubHshed  an  I^RM  (57  FR  13168) 
proposing  additional  registration 
requirements  under  sections  211(b)(2) 
and  211(e)  of  the  CAA.  The  purpose  of 
the  rule  would  be  to  provide  EPA  with 
information  for  identifying  and 
evaluating  the  potential  adverse  health 
effects  of  motor  vehicle  F/FA  emissions 
and  for  guiding  the  direction  of  related 
regulatory  actions  in  the  future  as 
specified  in  section  211(c).  The  reader  is 
referred  to  the  NPRM  and  Public  Docket 
A-90-07  for  detailed  information  on  the 
proposed  registration  requirements. 

Subsequent  to  the  publication  of  the 
proposal,  a  public  hearing  was  held  on 
May  28, 1992,  followed  by  a  written 
comment  period  which  closed  on  June 
30, 1992.  A  transcript  of  the  public 
hearing  and  the  written  comments  are 
contained  in  the  docket 

After  careful  evaluation  of  the 
comments  and  additional  technical 
analysis,  EPA  determined  that 
additional  public  notice  to  clarify 
certain  key  compliance  issues  and  to 
modify  certain  proposed  technical 
approaches  would  be  beneficial.  The 
next  sections  of  this  notice  discuss  the 
issues  in  question  and  request  relevant 
comments  from  the  public  EPA  asks  the 
public  to  focus  their  comments  on  the 


key  areas  discxissed  below.  Comments 
on  topics  addressed  in  previous  notices 
and  comment  periods  will  be  treated  as 
late  communication  to  which  EPA  is  not 
required  to  respond.  The  issues  to  be 
addressed  are  die  following:  (1)  Timing 
of  requirements  for  new  F/FAs,  (2) 
alternative  testing  requirements  in  lieu 
of  Tier  2,  (3)  general  emission 
generation  methodology,  (4)  mileage 
accumulation  for  the  testing  of  atypical 
F/FAs,  and  (5)  base  fuel  specifications. 

n.  Compliance-Related  Issues 

A.  Timing  of  Requirements  for  New  Fl 
FAs 

The  registration  requirements 
proposed  in  the  April  1992  NPRM  were 
organized  within  a  three-tiered  health 
effects  evaluation  structure.  Under  Tier 
1,  F/FA  manufacturers  would  be 
required  to  perform  a  literature  search 
on  the  health  and  welfare  effects  of  F/ 
FA  emissions,  characterize  the 
emissions,  and  provide  exposure 
information.  Tier  2  would  include  short- 
term  biological  testing  to  screen  for 
specific  health  effects  endpoints, 
involving  the  exposure  of  laboratory 
animals  to  the  whole  emissions  of  hiels 
or  hiel/additive  mixtures.  After  receipt 
and  review  of  manufacturers'  Tier  1  and 
Tier  2  submittals,  EPA  would 
determine,  on  a  case-by-case  basis,  if 
additional  testing  were  needed  under 
Tier  3  to  evaluate  the  risk  of  a  particular 
F/FA  (or  group  of  F/FAs)  on  human 
health  or  welfare.  Tier  3  testing  could 
include  any  emissions  analysis,  health 
effects,  welfare  effects,  and/or  exposure 
testing  or  analysis  deemed  necessary  by 
EPA  for  this  purpose. 

The  organization  of  the  F/FA 
program's  requirements  into 
hierarchical  tiers  was  proposed,  in  part, 
to  ensure  that  the  rule  would 
accommodate  the  goals  of  section  211(b) 
within  the  time  restrictions  of  section 
211(e).  Section  211(e)  requires  that,  for 
F/FAs  registered  as  of  the  date  of 
promulgation  of  the  final  rule,  the 
"requisite  hiformation"  be  submitted  to 
EPA  within  three  years  of  that  date.  On 
the  other  hand,  manufactiu^rs  seeking 
to  register  F/FA  products  after  the  date 
of  promulgation  would  have  to  satisfy 
the  testing  requirements  before 
re^stration  would  be  granted. 

EPA  judged  that  compliance  with  the 
Tier  1  and  Tier  2  requirements  should 
be  achievable  within  the  three-year  time 
limit  for  registered  F/FAs;  thus,  these 
two  tiers  were  proposed  to  be  defined  as 
the  "requisite  information"  for 
registration  pursuant  to  its  authority 
under  CAA  section  211(e).  However, 
maintenance  of  such  registration  would 
be  conditional  on  subsequent 


satisfaction  of  any  Tier  3  reqmrements 
which  EPA  might  impose  pursuant  to  its 
authority  under  CAA  section  211(b).  For 
consistency,  the  same  definition  of 
"requisite  information"  and  the  same 
Tier  3  arrangements  were  proposed  to 
apply  to  both  currently  registered  and 
new  F/FAs. 

EPA  intends  to  maintain  these 
originally  proposed  provisions  in  the 
case  of  currently  registered  F/FA 
products.  Thus,  for  continued 
registration  of  such  F/FAs,  compliance 
with  Tier  1  and  Tier  2  must  occur 
within  three  years  of  promulgation  of 
the  final  rule.  As  proposed  in  the 
NPRM,  this  registration  would  be 
conditional  on  subsequent  satisfaction 
of  any  Tier  3  requirements  which  might 
be  prescribed  by  the  Agency.  This 
means  that  if  Tier  3  testing  were 
prescribed  for  a  fuel  or  fuel  additive 
product  registered  as  of  the  time  of 
promulgation,  the  registration  would  be 
extended  for  that  time  which  EPA 
specifies  as  necessary  for  completion  of 
the  prescribed  Tier  3  requirements. 
Only  upon  satisfactory  completion  of 
these  requirements  would  re-registration 
occur. 

In  the  case  of  products  for  which 
manufacturers  seek  registration  after 
promulgation  of  this  rule,  EPA  is  re- 
examining the  appropriateness  of  the 
timing  of  these  'Tier  3  provisions.  As 
discussed  in  the  NPRM,  EPA  interprets 
section  211(b)  in  conjunction  with 
section  211(c),  which  gives  EPA 
authority  to  control  or  prohibit  the 
manufacture,  introduction  into 
commerce,  ofi^ering  for  sale,  or  sale  of 
any  fuel  or  fuel  additive  if  the 
Administrator  finds  that  the  emission 
products  of  such  fuel  or  fuel  additive 
"causes,  m  contributes,  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  the  public  health  or  welfare." 
In  light  of  this  responsibility,  EPA 
believes  that  it  should  exercise    . 
particular  caution  in  registering  new  F/ 
FA  products  that  are  significantly 
different  from  or  have  a  usage  pattern 
which  is  significantly  different  in  scope 
or  character  from  currently  registered  F/ 
FA  products.  The  potential  health  risks 
associated  with  the  use  of  new  F/FAs 
could  be  higher,  lower,  or  the  same  as 
those  of  current  F/FAs.  Thus,  before 
permitting  the  introduction  of  these 
products  into  the  market,  the  Agency 
must  have  reasonable  certainty  that  the 
public  health  consequences  will  not  be 
made  worse. 

Qorification  is  therefore  needed 
concerning  what  constitutes  a  "new"  F/ 
FA.  EPA  believes  it  is  appropriate  to 
distinguish  between  two  types  of 
unregistered  products  whidi  a 
manufacturer  might  seek  to  register  after 
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the  promulgation  of  the  Rs^\  rule:  (1)  F/ 
FA  products  similar  in  composition  and 
usage  to  those  already  allowed  wide 
commercial  distribution  (e.g.,  registered 
for  general  use  by  other  manufacturers), 
and  (2)  F/FA  products  which  differ 
signiGcantly  in  composition  and/or 
usage  from  such  current  products. 

To  formalize  this  distinction,  EPA  is 
proposing  to  make  use  of  grouping 
system  concepts  and  definitions 
previously  discussed  in  the  April  1992 
NPRM.  Specifically,  EPA  proposes  that 
a  F/FA  product  not  registered  by  its 
manufacturer  >  as  of  the  date  of 
promulgation  of  this  rule  be  designated 
as  "registrable"  if  it  meets  the  program's 
criteria  for  grouping  with  a  currently 
registered  fuel  or  bulk  additive  2  in  the 
same  fuel  family  '.  Conversely,  a  F/FA 
product  not  registered  by  its 
manufacturer  as  of  the  date  of 
promulgation  would  be  designated  as 
"new"  if  it  does  not  meet  the  program's 
criteria  for  grouping  with  a  currently 
registered  ^el  or  bulk  additive  in  the 
same  fuel  family.  In  these  definitions, 
the  term  "currently"  refers  to  the  date 
on  which  EPA  receives  the  registration 
application  for  the  F/FA  in  question. 

According  to  these  definitions,  an 
unregistered  F/FA  which  meets  the 
criteria  for  grouping  only  with  a 
currently  registered  aftermarket  additive 
(and  not  also  with  a  currently  registered 
fuel  and/or  bulk  additive)  would  not  be 
registrable.  This  does  not  preclude  an 


'  For  purposes  of  these  dennitions.  registration  is 
product -specific  Thus,  if  a  particular  fuel  or 
additive  product  has  not  been  registered  by  its 
manufacturer,  then  that  manufacturer  does  not  have 
the  right  to  introduce,  market,  and/or  sell  this 
product,  even  if  a  compositionai'y  similar  or 
identical  product  has  been  registered  by  another 
manufacturer. 

>  A  "bulk  additive."  sometimes  called  a  "general 
u.se"  additive,  was  defined  in  the  NPRM  as  a 
product  added  to  fuel  at  the  reHnery  as  part  of  the 
original  blending  stream  or  after  the  fuel  is 
transported  from  the  refinery,  but  before  the  fuel  is 
purchased  for  introduction  into  the  fuel  lank  of  a 
motor  vehicle.  In  contrast,  an  "aftermarket 
additive."  sometimes  called  a  consumer  additive,  is 
an  additive  product  marketed  for  introduction 
directly  into  the  fuel  system  of  a  motor  vehicle. 

■'"Fuel  family"  refers  to  the  primary 
categorization  of  F/FAs  within  the  proposed 
grouping  system.  A  fuel  family  *»as  deHned  in  the 
IMPRM  as  a  set  of  F/FA«  which  share  basic  chemical 
and  physical  formulation  characteristics  and  can  be 
used  in  the  same  engine  or  vehicle.  Seven  such  fuel 
families  were  originally  deHiied  (unleaded  gasoline, 
leaded  gasoline,  diesel.  methanol,  ethanol. 
methane,  and  propane),  although  EPA  now  intends 
to  delete  the  leaded  gasoline  family  in  view  of  the 
prohibition  under  CAA  section  211(n)of  on-road 
use  of  leaded  fuel  after  December  31. 1995.  In  the 
proposed  deflnition  of  "registrable,"  the  restriction 
"in  the  same  fuel  family"  means  that  the  similarity 
of  an  applicant  F/FA  to  a  bulk  additive  currently 
registered  for  use  in  another  fuel  family  would  not 
sufiice  to  make  the  applicant  F/FA  regisUable.  This 
restriction  is  consistent  with  the  general  principles 
of  the  grouping  system,  which  permits  grouping  of 
F'FAs  only  within  defined  fuel  families. 
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un  "egistered  aftermaricet  additive  from 
be  ng  registrable  (since  aftermarket 
adi  litives  can  group  with  fuels  and  bulk 
adi  litives),  nor  does  it  affect  the 
re(  istration  status  of  currently  registered 
aftermarket  additives. 

for  example,  an  unregistered 
del  ergent  additive  (either  bulk  or 
aft'  trmarket)  intended  for  use  in 
un  eaded  gasoline  and  conforming  to 
th<  "substantially  similar"  criteria  for 
un  eaded  gasoline  (56  FR  5352)  would 
be  registrable,  since  it  would  be  able  to 
grc  up  with  currently  registered  baseline 
un  eaded  gasoline  fuels  and  bulk 
adi  litives*.  On  the  other  hand,  an 
unregistered  chromium-containing 
adi  itive  intended  for  use  in  imleaded 
gaj  oline  would  be  considered  "new" 
rat  ler  than  "registrable,"  because  there 
ar«  no  currently  registered  chromium- 
coi  itaining  fuels  or  bulk  additives  in  the 
un  eaded  gasoline  family  with  which 
th(  applicant  additive  could  be  grouped. 
Ev  n  if  a  chromium-containing  product 
hai  previously  been  registered  as  an 
aft  !rmarket  additive  for  unleaded 
ga;  oline  (prior  to  the  ban  on  such 
aft  trmarket  additives  under  CAA 
se<  tion  211(0{1)(B)5  or  as  a  bulk 
ad  litive  for  use  in  another  fuel  family 
(e.  :.,  leaded  gasoline  or  diesel  fuel),  the 
ap  )licant  additive  would  still  be 
CO  isidered  "new". 

Jnder  the  original  proposal,  new  F/ 
FA  products  would  automatically  be 
all  )wed  on  the  market  after  submission 
of  'ier  1  and  Tier  2  data;  whether  or  not 
si^  lificant  health  effects  concerns  had 
ari  (en  and  whether  or  not  EPA  had 
su  ficient  information  to  determine  if 
ad  ion  under  section  211(c)  were 
ap  >ropriate.  However,  to  address  the 
CO  icems  described  above  in  relation  to 
se<  tion  211(c),  EPA  is  now  proposing  to 
re<  uire  that  manufacturers  of  new  F/FA 
pr(  ducts  (i.e.,  F/FA  products  not 


The  ability  to  join  the  unleaded  gasoline 
baa  iline  group  assumes  that  the  detergent  additive 
do*  1  not  exceed  oxygen  and  sulfur  limits  applicable 
to  t  le  baseline  unleaded  gasoline  category. 

Jntil  the  1990  CAA  AmendmenU  went  Into 
effe  :t.  the  statutory  language  of  section  211(f)  was 
int(  rpreted  as  applying  only  to  unleaded  gasoline 
fue  i  and  related  bulk  additives.  Thus,  prior  to 
No'  ember  15. 1990  (the  effective  dale  of  the  CAA 
An;  indments).  aftermarket  additives  intended  for 

in  unleaded  gasoline  and  containing  elements 
oth  ir  than  carbon,  hydrogen,  oxygen,  nitrogen,  and 
sul  jr  wer^  allowed  to  be  registered.  Under  the 
19S  )  CAA  amendments,  all  types  of  motor  vehicle 
F/P  \s  were  placed  under  section  211(f) 
jurl  Miiction.  All  aftermarket  additives  thai  were  not 
su  >stantially  similar"  and  were  introduced  on  or 
aft«  •  November  15. 1990  were  banned.  However. 
thi4  ban  does  not  apply  to  products  Tirst  introduced 
inti  commerce  prior  to  November  15. 1990  (CAA 
sec  ion  211(f)(lKB)).  Thus,  "non-sub-sim"  gasoline 
afl^  Tuarket  additives  which  had  been  registered 
prii  r  to  that  date  were  allowed  to  retain  their 
reg  strations.  These  are  so-called  "grandfathered" 
aft«  Tnarket  additives. 


registered  by  their  specific 
manufacturers  as  of  the  date  of 
promulgation  and  not  fitting  the 
registrable  criteria)  submit  all  testing 
requirements  prior  to  registration, 
including  Tier  3  when  prescribed  by  the 
Agency.  This  means  that  if  EPA  were  to 
identify  a  need  for  additional  testing  at 
the  Tier  3  level  for  a  new  F/FA, 
re^stration  would  not  be  granted  until 
satisfactory  completion  of  all  such 
requirements. 

On  the  other  hand,  EPA  is  proposing 
to  grant  registration  to  "registrable"  F/ 
FAs  upon  the  manufacturer's  submittal 
of  the  basic  registration  application  and 
other  pre-Tier  1  notiftcation 
requirements  (see  NPRM)6.  Once 
registered,  these  products  would  be 
legally  able  to  enter  the  market. 
Furthermore,  these  products  would 
have  the  same  testing  and  compliance 
requirements  as  those  specified  for 
currently  registered  products,  i.e.,  three 
years  from  the  date  of  promulgation  fcr 
the  completion  of  the  Tier  1  and  Tier  2 
requirements  and,  if  Tier  3  testing  wera 
prescribed,  additional  time  consistent 
with  the  incremental  testing 
requirements.  Manufacturers' 
compliance  with  these  requirements 
could  be  accomplished  independently 
or  as  a  member  of  an  existing  group. 

EPA  believes  that  the  proposed 
distinctions  between  registrable  and 
new  F/FAs,  both  in  terms  of  their 
definitions  and  their  respective 
compliance  requirements,  reflect 
reasonable  regard  for  the  public  health 
and  welfare  without  undue  interference 
in  the  F/FA  marketplace.  Because 
registrable  F/FAs  are  defined  such  that 
they  must  be  reasonably  similar  in 
composition  and  usage  to  cnirrent  F/ 
FAs,  their  entry  onto  the  market  would 
generally  not  be  expected  to  increa.se  the 
health  or  welfare  risks  potentially 
related  to  current  F/FA  emission 
exposures.  In  determining  whether  a 
manufacturer's  product  is  registrable, 
the  omission  of  aftermarket  additives 
from  the  relevant  population  of 
currently  registered  F/FAs  is  intended 
to  prevent  a  potentially  large  increase  in 


•Even  if  an  unregistered  F/FA  were  "registrable", 
however.  EPA  could  invoke  other  available 
regulatory  authority  under  Federal  law  to  prevent 
its  commerical  distribution  if  EPA  were  to 
determine  that  such  action  was  necessary  to  protect 
the  public  health  or  welfare.  For  example, 
applicable  sections  of  the  Toxic  Substances  Control 
Act  (TSCAidS  U.S.C  section  2601  et seq).  such  as 
the  Signincanl  New  Use  rule  or  the 
Premanufacturing  Notincation  process,  could  bt: 
invoked  to  require  health  e%cts  testing  prior  to 
commerical  distribution  of  an  F/FA  product  il, 
among  other  factors  specified  in  TSCA.  there  is  a 
change  in  the  use  of  the  product  or  an  increase  in 
the  magnitude  and/or  duration  of  exposure  to  the 
product  by  human  beings  or  the  environment  (IS 
II.S.C  section  2f>0l  (a)(21l 


public  exposure  to  generally  untested 
products  which  had  previously  been 
relatively  limited  in  distribution  and 
usage.  It  also  ensures  that  the  ability  to 
group  with  a  "grandfathered" 
aftermarket  additive  would  not  confer 
"registrability"  on  an  unregistered  F/ 
FA.  This  is  consistent  with  the 
congressional  intent  in  CAA  section 
211(f)(1)(B)  to  preclude  introduction 
into  commerce  of  new  aftermarket 
additives  which  do  not  fit  the 
"substantially  similar"  criteria.  The 
omission  of  F/FAs  in  different  fuel 
families  ft^m  the  relevant  population  of 
current  F/FAs  is  also  intended  to 
prevent  potential  increases  in  exposure 
to  untested  products.  Expanding  the  use 


of  an  additive  bom  one  fuel  family  to 
another  (e.g.,  bom  diesel  fuel  to 
gasoline)  would  significantly  increase 
the  overall  size  of  the  potential  market 
for  the  product  and  thus  the  potential 
exposure  to  its  emissions. 

Because  of  these  safeguards,  EPA 
believes  that  additional  protection  to  the 
public  health  would  generally  not  be 
achieved  by  prohibiting  registrable  F/ 
FAs  bom  entering  the  market  while 
testing  of  these  products  (or  groups  of 
similar  products)  proceeds.  In  the  case 
of  "new"  F/FAs,  however,  EPA  has  no 
such  assurances.  By  definition,  these  F/ 
FAs  would  be  dissimilar  in  composition 
and/or  usage  to  currently  registered 
products,  and  allowing  their 


introduction  could  not  reasonably  be 
assumed  to  have  no  adverse  effects  on 
the  health  or  welfare  of  the  general 
population.  For  these  F/FAs,  therefore, 
EPA  believes  that  it  must  protect  the 
public  health  and  welfare  by  requiring 
compliance  with  all  data  requests  it 
deems  necessary  before  exposing  the 
public  to  potentially  increased  risk. 
Figure  1  summarizes  the  decision 
process  for  determining  whether  an 
unregistered  F/FA  product  would  be 
"registrable"  (and  thus  handled  much 
like  a  currently  registered  product),  or 
whether  an  unregistered  F/FA  product 
would  not  be  "registrable"  and  must 
complete  all  testing  requirements  before 
registration  is  granted. 
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As  a  result  of  these  modifications  to 
the  original  proposal,  EPA  would  have 
an  opportunity  to  evaluate  fully  the 
potential  health  effects  of  truly  new 
products  before  they  enter  the 
marketplace.  On  the  other  hand,  F/FAs 
similar  to  those  already  registered 
would  not  be  arbitrarily  kept  from  the 
market  during  the  compliance  period 
simply  because  of  the  relationship 
between  their  date  of  introduction  and 
the  effective  date  of  this  rule. 

EPA  interprets  section  211(e)  to 
support  the  approach  contained  in  this 
notice.  EPA  believes  that  the  reference 
in  CAA  section  211(e)(2)  (A)  and  (B)  to 
a  "fuel  or  fuel  additive  which  is 
registered"  or  "which  is  not  registered" 
is  ambiguous  as  to  whether  it  refers  to 
the  F/FA  generally  or  to  a  particular 
product-specific  registration.  Given  this 
ambiguity,  EPA  believes  that  it  is 
reasonable  to  interpret  the  phrase  "fuel 
or  fuel  additive  which  is  registered"  to 
refer  to  the  F/FAs  generally.  Further, 
EPA  believes  it  is  reasonable  to  interpret 
the  phrase  "registered"  to  include  both 
F/FAs  that  are  either  "registered"  or 
"registrable."  "Registrable"  F/FAs  are 
sufficiently  similar  in  composition  and 
use  to  existing  F/FAs  that  one  would 
not  expect  them  to  have  dissimilar 
health  effects;  and  therefore,  it  is 
reasonable  to  interpret  the  phrase 
"registered  fuel  or  fuel  additive"  to 
include  not  only  those  F/FAs  that  are 
identical,  but  also  those  that  can  group 
Vv'ith  existing  F/FAs. 

Alternatively.  EPA  believes  that  the 
approach  in  this  notice  is  consistent 
with  section  211  because  EPA  interprets 
section  211(e)(3)  (A)  and  (B)  in 
conjunction  with  section  211(e)(3)(C). 
which  gives  EPA  authority  to  exempt 
any  F/FA  from  duplicative  testing. 
Thus,  even  if  one  interprets  the  phrase 
"fuel  or  fuel  additive  which  (is/is  not] 
registered"  to  mean  either  that  an 
identical  F/FA  must  already  have  a 
registration,  or  to  refer  to  a  product- 
specific  registration,  EPA  believes  it  is 
reasonable  to  interpret  section 
211(e)(3)(C)  to  allow  F/FAs  that  are 
similar  in  composition  and  usage  to 
those  already  on  the  market  to  group 
with  those  similar  F/FAs  and  complete 
the  testing  with  the  other  F/FAs  in  their 
group.  At  the  same  time,  EPA  believes 
that  for  F/FAs  that  differ  significantly  in 
composition  or  usage  from  currently 
registered  F/FAs,  such  testing  would  not 
be  duplicative  of  testing  of  groups  of 
registered  F/FAs;  and  therefore,  EPA  is 
authorized  under  section  211(e)  to 
require  this  information  prior  to 
registration. 

Under  either  theory,  EPA's  authority 
to  obtain  information  is  not  limited  to 
Tier  1  and  Tier  2  data,  because  section 


211(b)(2)(B)  gives  EPA  authority  to 
require  any  information  necessary  to 
assess  the  effects  of  emissions  on  public 
health  or  welfare.  Therefore,  EPA 
interprets  section  211  (e)  and  (b)  to  give 
it  the  authority  to  require  any  necessary 
health  or  welfare  effects  information  for 
F/FAs  that  are  significantly  different  in 
composition  or  usage  from  currently 
registered  products. 

EPA  soUcits  comments  on  its 
interpretation  of  CAA  section  211  as  it 
applies  to  the  approach  outlined  in  this 
notice  and  on  the  proposed  compliance 
requirements  for  F/FA  products  which 
manufacturers  may  seek  to  register  after 
promulgation  of  this  rule.  EPA  is 
proposing:  (1)  To  allow  those  products 
fitting  the  definition  of  "registrable"  to 
become  registered  and  thus  subject  to 
the  same  compliance  and  timing 
requirements  as  currently  registered 
products,  and  (2)  to  require 
manufacturers  of  "new"  F/FAs  (i.e., 
those  not  in  conformance  with  the 
definition  of  "registrable")  to  submit 
any  information  EPA  requires, 
potentially  including  Tier  3,  prior  to 
registration.  Based  on  its  analysis  of  the 
public  comments  on  these  proposed 
provisions,  EPA  may  adopt  both 
proposals,  adopt  one  proposal,  or  reject 
both  proposals. 

B.  Alternative  Testing  Requirements  in 
Lieu  of  Tier  2 

As  explained  in  the  NPRM,  the  main 
purpose  of  the  proposed  rule  is  to  obtain 
information  for  the  identification  and 
evaluation  of  potential  heahh  effects  of 
F/FA  emissions  in  order  to  guide  EPA 
in  future  regulatory  actions.  CAA 
section  211(b)(2)(A)  gives  EPA  the 
authority  to  require  the  manufacturer  of 
any  fuel  or  fuel  additive  "to  conduct 
tests  to  determine  potential  public 
health  effects  of  such  fuel  or  additive 
(including,  but  not  limited  to, 
carcinogenic,  teratogenic,  or  mutagenic 
effects)."  Thus,  the  statute  gives  EPA 
discretion  to  require  the  examination  of 
other  endpoints  of  concern  in  addition 
to  the  mandatory  areas  of  testing 
described  above. 

The  Tier  2  program  in  the  NPRM 
proposed  to  establish  a  testing 
framework  that  incorporated  the 
screening  of  several  health  effects 
endpoints  relevant  to  the  assessment  of 
the  public  health  imparts  of  F/FA 
emissions,  including  those  endpoints 
mandated  by  the  statute.  In  general,  EPA 
still  intends  to  maintain  a  standard  Tier 
2  biological  testing  program  as  a 
requirement  for  registration.  Thus,  the 
prescribed  Tier  2  tests  to  be  included  in 
the  final  rule  would  apply  to  nearly  all 
F/FAs  seeking  compliance  with 
registration  requirements,  to  the  extent 


that  the  results  of  the  data  search 
activities  in  Tier  1  do  not  include 
comparable  existing  information  from 
adequately  performed  and  properly 
documented  previous  studies. 

However,  EPA  is  now  proposing  a 
special  provision  which  would  give 
EPA  discretion  to  require  different 
testing  requirements  in  lieu  of  the 
standard  Tier  2  program,  in  order  to 
address  specific  health  concerns  for  a 
particular  fuel  or  fuel  additive  product. 
EPA  recognizes  that,  in  some  special 
cases,  more  exhaustive  or  specifically 
focused  tests  might  be  warranted  in  lieu 
of  the  screening  Tier  2  tests,  based  on 
already  available  health  effects 
information.  For  example,  for  a 
particular  fuel  or  fuel  additive  product, 
information  could  already  be  available 
to  EPA  (independent  of  this  proposed 
program)  which  indicates  that  testing 
should  be  targeted  to  an  identified 
health  concern  that  is  not  specifically 
addressed  in  Tier  2  or  that  calls  for  more 
definitive  testing  than  would  ordinarily 
occur  under  Tier  2.  The  currently 
proposed  testing  program  structure 
certainly  allows  EPA  to  require  such 
tests  under  Tier  3  after  the  evaluation  of 
the  previous  tiers.  However,  in  this 
special  case,  requiring  more  definitive 
tests  or  other  appropriate  endpoint  tests 
earlier  in  the  testing  program  would 
result  in  overall  savings  to  the 
manufacturer  while  providing  EPA  with 
the  needed  data  earlier  to  assess  the 
potential  health  risks  for  the  particular 
fuel  or  fuel  additive  in  question.  Under 
this  special  provision  EPA  would  also 
be  able  to  prescribe  additional  tests  to 
be  performed  along  with  the  standard 
Tier  2  program  as  well  as  substituting 
different  tests.  EPA  asks  for  comments 
on  this  proposed  provision  that  would 
allow  EPA  to  prescribe  alternative  tests 
in  lieu  of  (or  in  addition  to)  the  standard 
Tier  2  tests  in  special  cases. 

If  EPA  decided  to  exercise  its 
authority  under  this  special  provision. 
EPA  would  allow  an  appropriate  time 
for  completion  of  the  prescribed  tests. 
For  instance,  if  ancillary  tests  to  Tier  2 
were  prescribed  for  a  registered  F/FA. 
the  usual  three-year  timeframe  for 
completing  Tier  1  and  Tier  2 
requirements  would  no  longer  apply. 
Instead.  EPA  would  allow  additional 
time  for  completion  of  the  alternative 
testing  program  (i.e..  Tier  2  as  well  as 
the  ancillary  tests  prescribed  under  this 
provision)  in  this  special  case.  Similar 
compliance  allowances  would  be  made 
if  different  tests  (e.g..  chronic  tests)  were 
prescribed  in  lieu  of  the  standard  Tier 
2  screening  tests.  For  registered  F/FAs. 
EPA  would  notify  the  manufacturer  (or 
group)  by  certified  mail  letter,  within 
eighteen  months  of  promulgation  of  the 
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final  rule,  of  the  specific  tests  to  be  done 
in  lieu  of  the  standard  Tier  2  regimen, 
along  with  a  schedule  for  compliance 
and  submittal  of  test  resuhs.  A  Federal 
Register  notice  would  also  be  published 
to  give  the  public  opportunity  to 
comment  on  the  intended  testing 
regimen.  A  public  hearing  would  not  be 
held,  however.  The  responsible 
manufacturer  (or  group  of 
manufacturers)  would  have  60  days  to 
comment  on  the  prescribed  tests  and 
timing  requirements.  If  the  responsible 
manufacturer  did  not  provide  any 
comments,  EPA  would  assume  that  the 
manufacturer  had  consented  in  full  with 
the  prescribed  testing  program.  Similar 
notification  arrangements  would  apply 
to  manufacturers  of  currently 
unregistered  F/FAs.  Li  this  instance, 
EPA  would  notify  the  new  applicant  (by 
certified  mail  letter)  of  the  nonstandard 
requirements  within  eighteen  months  of 
EPA's  learning  of  the  manufacturer's 
intent  to  register  a  product.  EPA 
welcomes  comments  on  the  proposed 
notification  and  comment  procedures 
for  this  specialpro  vision. 

In  general,  EPA  considers  the  normal 
Tier  2  testing  regimen  to  be  applicable, 
appropriate,  and  valuable  for  the  health 
effects  evaluation  of  F/FA  emissions, 
even  if  higher-level  testing  is  later 
required  under  the  provisions  of  Tier  3. 
Thus,  EPA  would  exercise  the  special 
authority  to  prescribe  other  testing 
requirements  in  addition  to  or  in  lieu  of 
the  standard  Tier  2  regimen  only  in 
exceptional  cases.  The  exercise  of  this 
authority  would  be  done  wholly  at 
EPA's  discretion.  F/FA  manufacturers 
would  be  specifically  discouraged  from 
submitting  applications  or  requests  to 
EPA  for  Tier  2  substitutions,  and  EPA 
would  be  under  no  obligation  to 
consider  or  respond  to  any  such 
requests. 

III.  Technical  Issues 

A.  General  Emission  Generation 
Methodology 

The  NPRM  proposed  that  F/FA 
manufacturers  would  be  required  to 
conduct  a  detailed  characterization  of 
the  emissions  of  their  products,  as  well 
as  biological  tests  in  which  animals  are 
exposed  to  these  emissions.  The  use  of 
applicable  portions  of  the  standard 
Federal  Test  Procedure  (FTP)  was 
proposed  for  generating  exhaust 
emissions  for  these  purposes.  For 
biological  testing  of  products 
predominantly  used  in  light-duty 
vehicle  applications,  EPA  proposed  the 
use  of  one  light-duty  vehicle  operating 
over  continuous,  repeated  Urban 
D>'namometer  Driving  Schedule  (UDDS) 
cycles  (i.e.,  a  transient  speed  driving 
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seqi  ence  used  to  simulate  typical  urban 
driv  ng)  performed  on  a  chassis 
dyn,  imometer.  An  engine  dynamometer 
opei  ated  on  the  Engine  Dynamometer 
Schi  <iule  (EDS)  was  presented  as  an 
optipn.  The  EDS  is  a  transient  engine 
versus  torque  time  sequence 
lonly  used  in  heavy-duty  engine 
1  lation;  It  was  proposed  that  the  EDS 
w6i4d  be  used  to  generate  emissions  in 

-duty  applications.  EPA  also 
pro^sed  that  all  test  vehicles  and 
should  possess  all  of  the 
control  equipment  normally 
reco  nmended  by  the  manufacturer. 

In  their  comments  on  the  NPRM.  the 
regi]  ated  industry  questioned  the 
app^priateness  of  using  the  FTP  to 

emissions  for  biological  testing, 
the  inherent  variable  nature  of 
generated  emissions.  In  response  to 
comments,  EPA  is  considering 
3I  alternative  approaches  as 
disc  issed  below.  EPA  asks  for 
com  nents  on  the  suitabihty  of  these 
proj  osals  and  on  alternative  methods 
suitable  for  the  generation  of  emissions 
used  in  the  biological  testing  of  F/ 
To  be  most  useful,  such  comments 
shoi  Id  include  a  detailed  discussion  on 
the  1  ecommended  methodology, 
incli  iding  advantages  and 
disai  ivantages. 

1.  N  )n-Transient  Methods 

EI  A  is  considering  the  use  of  non- 
tram  ient  methods  as  an  alternative 
ppi  oach  to  FTP  or  other  transient 

to  reduce  the  potential  variability 
emission  stream.  The  rationale 
behi  id  this  approach  is  discussed 
beloiv. 

Tl  e  determination  of  an  exposure/ 
heal  h  effect  relationship  requires  a 
cons  tant,  well-controlled,  and 
mea  lurable  exposure  environment.  A 
high  degree  of  variability  in  emission 
prop  erties  such  as  heat,  pressure,  water 
vap<  r,  CO,  NOx,  CO2,  total 
hydj  ocarbons,  and  specific  chemical 
com  >osition  could  complicate  the 
mea  urement  and  determination  of  the 
actu  il  exposure  levels  that  occur  during 

ology  testing.  During  transient 
,  physical  and  chemical  properties 
exhaust  stream  can  vary 

ficantly.  In  addition,  a  high 
perc  mtage  of  emissions  are  produced  in 
con(  entrated  spikes  (related  to  the 
enri(  hed  conditions  present  during 
acce  erations)  that  result  in  a  series  of 
altei  lating  high  and  low  level 
exp(  sures.  This  variability  could  be 
diffi  :ult  to  accommodate  in  the  context 
of  ths  inhalation  toxicology  tests 
prop  Dsed  in  this  rule.  Therefore,  EPA  is 
cons  dering  the  use  of  single-mode 
(stea  Jy  state)  operating  conditions  for 


generating  emissions  in  the  F/FA  testing 
program. 

In  addition  to  reducing  variability, 
non-transient  methods  might  also 
provide  a  better  simulation  of  ambient 
conditions.  Ambient  air  contains 
emissions  from  many  thousands  of 
vehicles  of  varying  technologies,  age, 
and  state  of  maintenance.  At  any  point 
in  time,  these  vehicles  are  in  different 
stages  of  operation  under  various  engine 
loads.  As  a  collective  average  of  the 
emissions  from  these  sources,  the 
ambient  air  typically  varies  gradually 
over  a  period  of  hours  or  days.  In 
contrast,  UDDS  emissions  vary 
significantly  from  second  to  second.  For 
these  reasons,  the  ambient  air  actually 
resembles  a  steady  state  condition  more 
closely  than  a  transient  state. 

Another  potential  advantage  of 
running  the  test  vehicle  or  engine  under 
single-mode  conditions  is  that  it  would 
permit  less  sophisticated  and  less 
expensive  dynamometer  equipment 
(e.g.,  water-brake  dynamometers)  to  be 
used  for  emission  generation.  This 
could  help  to  encourage  additional 
biological  testing  laboratories  to  obtain 
the  equipment  necessary  for  conducting 
the  test  exposures  required  in  this 
program,  and  might  also  increase  the 
feasibility  of  using  portable 
dynamometers  for  these  purposes. 

On  the  other  hand,  the  use  of  a  non- 
transient  rather  than  a  transient  cycle 
for  generating  emissions  raises 
legitimate  concerns  that  the  emission 
stream  could  be  missing  certain 
toxicologically  active  species  which 
would  ordinarily  be  generated  in 
appreciable  amounts  only  during 
accelerations.  However,  these  concerns 
might  be  allayed  to  some  extent  by  two 
other  emission  generation  specifications 
which  EPA  is  considering:  the  use  of 
engine-out  (non-catalyzed)  rather  than 
tailpipe  catalyzed  emissions  (see  section 
III.A.2,  below)  and  the  use  of  high-load, 
fuel-enriched  operating  conditions. 

To  maximize  the  emission  species 
occuring  in  the  exhaust  stream  during 
non-transient  operation,  EPA  is 
considering  different  vehicle/engine 
operating  specifications  or  emission 
performance  requirements.  One 
approach  under  consideration  is  to 
specify  the  speed  and  throttle 
requirements,  e.g..  25  percent  of  full 
throttle  at  a  constant  speed  of  20  mph 
(the  average  speed  of  the  FTP).  An 
alternative  method  would  oe  to  specify 
a  high  load  requirement  directly  (e.g.,  50 
percent  load  at  20  mph).  One  factor  to 
consider  is  that  the  vehicle/engine 
operating  conditions  must  be  achievable 
without  exceeding  the  load  which  a 
typical  well-maintained,  modem  engine 
can  handle  for  prolonged  periods  of 
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time  without  breaking  dowm.  EPA 
requests  comments  and  advice  on  this 
practical  constraint.  A  different 
approach  would  be  to  require  the 
modification  of  electronic  computer 
controls  to  manage  fuel  injection  so  as 
to  achieve  a  suitably  enriched  air/iuel 
ratio  under  steady-state  operation. 
Programming  a  vehicle  to  operate  in 
open-loop  mode  is  one  example  of  this 
approach. 

Kather  than  specifying  the  operating 
conditions  to  be  used  during  non- 
transient  vehicle/engine  operation,  EPA 
could  choose  to  specify  performance 
criteria  which  would  achieve  suitable 
emission  levels.  These  criteria  would  be 
based  on  selected  exhaust  or  exposure 
concentrations  of  key  emissions  for 
biological  testing  (e.g.,  CX).  total  HC). 
This  approach  would  allow  operators 
the  flexibiUty  to  determine  the  most 
appropriate  vehicle/engine  conditions 
and/or  computer  controls  needed  to 
obtain  an  exhaust  stream  containing  the 
required  concentration  ranges  of 
specific  emissions.  For  example.  EPA 
could  require  that  the  concentration  of 
total  hydrocarbons  in  the  exhaust  must 
exceed  a  specified  amount  and/or  that 
the  CO  concentration  be  less  than  a 
specified  maximum.  Because  different 
test  vehicles/engines  would  be  required 
to  meet  the  same  criteria,  this  approach 
might  reduce  the  potential  test-to-test 
variability  which  might  result  if  EPA 
were  to  specify  a  particular  set  of 
operating  conditions  and  require  that  set 
to  be  applied  across  all  vehicle/engine 
technologies. 

EPA  invites  comments  on  the 
possibility  of  using  a  non-transient  cycle 
rather  than  the  FTP  for  generating 
emissions  for  biological  testing.  Specific 
comments  are  requested  on  the 
effectiveness  of  the  various  approaches 
discussed  above  for  achieving  the 
desired  emission  enrichment  during 
steady-state  operation.  Comments  on  the 
specific  speed,  throttle,  load 
specifications,  computer  controls,  and/ 
or  performance  criteria  mentioned 
above  are  also  requested,  and 
suggestions  as  to  suitable  alternative 
methods  or  specifications  are  welcome. 
Such  suggestions  will  be  particularly 
helpful  if  supporting  data  and  rationale 
are  provided.  Detailed  emission 
speciation  data/profiles  contrasting 
engine/vehicle  operating  conditions 
(e.g..  transient  versus  non-transient, 
especially  under  engine-out  conditions) 
are  also  solicited. 

2.  Alternative  Approaches 

Although  EPA  is  considering  steady 
state  conditions  for  the  generation  of 
emissions  in  the  final  rule,  it  has  not 
excluded  the  possibility  of  using  the 


previously  proposed  FTP  method  or 
other  transient  or  semi-transient  (e.g.. 
multi-modal)  methods.  EPA  solicits 
detailed  comments  on  whether  transient 
methods  are  necessary  to  ensure  that 
toxicologically  significant  species  will 
not  be  unintentionally  omitted  from  the 
emission  stream. 

EPA  is  considering  the  use  of 
emission  conditioning  techniques  that 
could  potentially  accommodate 
transient  cycle  emission  generation 
within  the  context  of  the  F/FA 
inhalation  toxicity  testing  program.  One 
option  being  considered  would  use 
constant  dilution  ratio  equipment  (e.g., 
the  mini-diluter  or  variable  flow  rate 
"constant  volume  sampling"  (VFR- 
CVS)  systems)  being  developed  and 
evaluated  in  the  American  Industry/ 
Government  Emissions  Research. 
Cooperative  Research  and  Development 
Agreement  (AIGER  CRADA)  to  limit  the 
transient  variability  characteristics  of 
classical  CVS  (variable  dilution  ratio) 
exhaust.  With  this  equipment,  the 
diluent  can  be  managed  to  achieve 
desired  CO,  CO2  and  water  vapor 
concentrations  (e.g..  to  avoid  animal 
asphyxiation  or  water  condensation) 
and  sample  temperatures  prior  to  being 
directed  to  the  biological  exposure 
chambers.  Concentration  swings  will 
occur  when  the  engine  air/fuel  ratio 
diverges  from  stoichiometric 
combustion,  but  for  only  short  durations 
of  time.  EPA  recognizes  that  this  is  a 
developing  technology  and  invites 
comments,  suggestions,  and  supporting 
data  on  its  possible  application  in  the  F/ 
FA  biological  testing  program. 

Another  alternative  that  would  allow 
management  of  the  variability  of 
transient  vehicle  exhaust  is  use  of  a 
mixing  chamber  between  the  classical 
CVS  source  and  the  exposure  chamber. 
The  transient  exhaust  would  be  injected 
into  a  large  dilution/mixing/integration 
chamber  prior  to  its  delivery  to  the 
animal  exposure  chamber.  This  would 
allow  necessary  adjustment  of  the 
exhaust  concentrations  and  integration 
of  the  large  concentration  swings  typical 
of  CVS  exhaust,  prior  to  exposing  die 
animals.  The  mixing  chamber  would  be 
charged  from  the  CVS  at  a  constant  rate 
determined  by  the  exposure  chamber 
purge  rate.  The  exposure  chamber  flow 
could  begin  at  the  conclusion  of  the 
initial  transient  cycle  with  the 
associated  mixing  chamber  charge.  EPA 
requests  comments  on  the  feasibility  of 
using  mixing  chambers  to  condition 
diluted  transient  exhaust  for  animal 
exposure  in  the  context  of  the  F/FA 
testing  program. 


3.  Engine-Out  Emissions 

EPA  is  also  considering  the  use  of 
engine-out  (i.e.,  non-catalyzed)  rather 
than  catalyzed  tailpipe  emissions  for 
biological  testing,  to  assure  that  the  test 
animals  will  be  exposed  to  the  full  range 
of  emission  species  potentially  resulting 
from  the  combustion  of  F/FAs.  With 
modem  emission  control  technology  in 
place,  most  of  the  ambient  air  pollutant 
species  attributable  to  automobile 
exhaust  come  from  two  sources: 
malfunctioning  vehicles  ("high 
emitters")  and  normal  vehicles  during 
their  cold  start  period,  when  their 
engines  mn  rich  and  their  catalytic 
converters  have  not  yet  reached 
effective  operating  temperatures.  The 
variety  of  emissions  from  these  two 
important  sources  are  not  well 
represented  by  hot,  catalyzed  exhaust 
generated  from  well-maintained, 
modem  vehicles.  Emissions  duijng  die 
cold-start  include  hundreds  of  organic 
chemical  species  which  are  generated 
before  the  catalytic  converter  reaches  its 
effective  temperature.  Once  the  catalytic 
converter  is  warmed-up,  its  efficiency 
increases  to  the  point  where  only  a 
dozen  or  so  simple  compounds  remain 
in  readily  measurable  amounts  in  the 
catalyzed  exhaust.  Thus,  the  use  of 
treated  exhaust  in  the  biological  testing 
program  would  expose  the  laboratory 
animals  to  only  a  very  few  of  the  organic 
emission  species  associated  with  the 
combustion  of  the  fuel  or  additive  of 
interest. 

In  vivo  testing  requires  continuous  air 
ch&nges  in  the  animal  chambers  to 
avoid  confounding  health  effects  (e.g.. 
lung  and  skin  irritations,  hypoxia, 
bacterial  infections,  heat  exhaustion, 
etc.)  caused  by  a  build-up  of  metabolic 
by-products  (e.g.,  CO2,  ammonia, 
humidity  and  body  heat)  of  the  animal 
test  population.  Because  of  the  need  for 
frequent  air  changes,  the  initial  cold- 
start  emissions  would  remain  in  the 
exposure  chamber  for  only  a  few 
minutes  before  being  flushed  out. 
Assuming  catalyzed  emissions  were 
used,  the  remaining  hours  of  each  day's 
test  period  would  expose  the  animals 
only  to  the  relatively  few  species  that 
remain  in  hot,  treated  exhaust.  Thus,  the 
use  of  catalyzed  exhaust  for  biological 
exposures  could  exclude  from  the  tests 
relevant  emission  species  that  could 
potentially  be  harmful  to  human  health 
or  the  environment.  In  contrast,  the 
ambient  air  normally  contains  the  full 
range  of  combustion  emissions,  since 
cold-start  emissions  are  continuously  re- 
introduced and  some  "high  emitters" 
are  always  in  operation.  Since  humans 
experience  continuous  exposure  to 
these  emissions,  EPA  believes  it  is 
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important  that  they  be  included  in  the 
test  exposure  atmosphere. 

Several  possible  methods  have  been 
considered  for  increasing  the  frequency 
and/or  duration  of  biological  exposures 
to  actual  cold-start  emissions.  These 
included  the  use  of  emission  storage 
and  retrieval  systems,  use  of  an 
enhanced  engine  and  exhaust  cooling 
system,  and  the  use  of  a  fleet  of 
identical  vehicles  that  could  be 
interchanged  to  provide  natural  cooling 
periods.  However,  each  of  these 
methods  could  introduce  still  more 
technical  challenges.  Thus,  EPA 
believes  that  production  of  a  constant 
supply  of  genuine  cold-start  emissions 
could  be  an  impractical  requirement  for 
the  typei of  toxicology  tests  required  in 
this  program.  Comments  and 
suggestions  on  these  issues  are 
welcome. 

Instead  of  attempting  to  produce  a 
constant  supply  of  cold-start  emissions, 
EPA  is  considering  the  pK>ssibiIity  of 
requiring  manufacturers  to  use  engine- 
out  emissions  as  a  surrogate  for  cold- 
start  emissions.  Recognizing  that  an 
ineflective  catalytic  converter  is  the 
major  (though  not  only)  vehicle-related 
factor  which  differentiates  the  cold  start. 
EPA  has  compared  cold-start  emissions 
and  high-emitting  vehicle  emissions  to 
engine-out  emissions  using  available 
emission  data.  This  analysis  ">  showed 
that,  in  terms  of  both  chemical 
composition  and  relative 
concentrations,  engine-out  organic 
emissions  closely  resemble  cold-start 
and  high-emitting  vehicle  emissions.  In 
addition,  a  comparison  of  FTP 
composite  emissions  showed  that 
engine-out  and  tailpipe  organic 
emission  species  were  nearly  the  same 
on  a  qualitative  basis,  although  the 
engine-out  emissions  appeared  at  a 
greater  overall  concentration.  Thus, 
bypassing  the  catalyst  produced 
emissions  representing  a  comprehensive 
aggregate  of  characteristic  combustion 
products  at  enriched  concentrations, 
including  the  species  which  are 
otherwise  emitted  only  during  the  cold 
start  The  enrichment  of  organic 
emissions  is  an  important  side  benefit 
for  the  biological  testing  program 
because  richer  hydrocarbon  streams  will 
be  available  for  toxicology  testing  for 
any  given  level  ofCXh  and  water  vapor, 
(h  should  be  noted,  however,  that  CO 
levels  are  also  raised,  and  may 
themselves  become  a  limiting  factor.) 
EPA  requests  comments  on  the  use  of 
engine-out  emissions  for  the  F/FA 
biological  testing  program  and 


'  See  memorandiun  to  the  dockel  from  Stephen 
Mayotte.  entitled  "Engine-out  versus  Tailpipe 
Emissions  In  Light-duty  Vehicles". 


welcoi  [les  suggestions  regarding  this 
propoj  al  or  other  alternative 
approi  ches.  To  be  most  useful,  such 
commi  ints  should  include  supporting 
emissi  3n  data. 

Witl  1  the  exception  of  exhaust  after- 
treatm  mt  devices,  EPA  proposes  that  all 
norma  ly  required  emission  control 
equipi  lent  be  present  and  fully 
operat  onal  on  all  test  vehicles  and 
heavy  duty  engines  used  in  the 
genera  tion  of  engine-out  emissions.  This 
may  n  quire  replacing  catalytic 
convei  ters  and  particulate  traps  with 
other  (  evices  capable  of  simulating  the 
back  p  ressure,  residence  time,  and 
mixin(  characteristics  usually  provided 
by  the  «  devices.  Another  approach 
could  >e  to  install  a  blank  catalyst  (no 
catalyl  ic  wash  coat)  in  the  exhaust 
systen  where  the  production  catalyst 
would  normally  be  installed.  EPA 
reques  ts  conunents  and  suggestions  on 
this  or  other  suitable  alternative 
metho  is  that  would  ensure  the 
appro  iriate  operation  of  the  exhaust 
systen . 

B.  Mih  'age  Accumulation  for  the  Testing 
of  Atyjical  F/FAs 

hi  tl  e  NPRM.  EPA  proposed  25.000 
miles  I  IS  the  minimum  mileage  which 
must  b  e  accumulated  on  the  emission- 
genera  tion  vehicle  before  generating 
emissi  sns  for  characterization  and 
anima  testing  purposes.  For  fuels  and 
fuel  a(  ditives  containing  atypical 
elemei  its.  mileage  accumulation  was 
propoi  ed  to  continue  after  25,000  miles, 
if  nee<  ed.  imtil  the  emissions  of  the 
atypic  il  element(s)  reached  steady  state 
or  unt  1  the  vehicle  or  engine  has  been 
operated  for  80  percent  of  its  estimated 
useful  life  (e.g.,  80,000  miles  for  light- 
duty  v  jhicles).  "Steady  state"  was 
define  i  in  the  proposal  as  the  point  at 
which  the  mass  of  the  atypical  elements 
emitte  i  during  the  performance  of  one 
or  moi  B  UDDS  or  engine  dynamometer 
schedt  lies  is  %vithin  10  percent  of  the  . 
mass  ( f  the  atypical  elements  that 
entere  i  the  combustion  chamber  during 
the  dr  ving  cycles. 

Bast  d  in  part  on  comYnents  received 
from  t  te  regulated  industry,  EPA  is  now 
consic  Bring  diHerent  mileage 
accum  ulation  approaches.  In  the  case  of 
a  fuel  I  >r  fuel/additive  mixture  meeting 
baseli]  le  or  non-baseline  criteria,  EPA 
believi  ts  that  an  accumulation  of  4,000 
miles  I  in  a  Ught-duty  vehicle  or  light- 
duty  ti  uck  or  125  hours  on  a  heavy-duty 
vehicl )  (fueled  exclusively  with  the  fuel 
or  fue  ^additive  mixture  to  be  tested). 
shouU  be  sufBcient  to  stabilize 
emissi  ans.  The  4.000  mile/125  hour 
milea{  e  accimiulation  requirements  are 
consis  :ent  with  the  emission 
stabih  »tion  procedures  used  for 


emission-data  vehicles  in  EPA's  new 
vehicle  certification  program.* 

In  the  case  of  F/FAs  with  atypical 
elements,  EPA  is  concerned  that  the 
requirement  to  reach  a  mass-balance 
steady  state  prior  to  generating 
emissions  for  testing  might  be  too 
stringent.  In  £act,  in  some  cases,  a 
measured  input-output  mass  balance 
might  never  be  reached.  Thus,  EPA  is 
considering  a  different  approach  for 
atypical  F/FAs.  The  minimum  mileage 
accumulation  that  vehicles/engines 
testing  atypical  F/FAs  would  be 
required  to  undergo  would  be  4,000 
miles,  the  same  mileage  accumulation 
now  proposed  for  the  testing  of  baseline 
and  non-baseline  F/FAs.  Af^r 
completion  of  the  4,000  miles,  the  F/FA 
manufacturer  would  be  required  to 
identify  and  measure  the  atypical 
element(s)  in  the  exhaust,  if  possible. 
Because  the  presence  of  the  atypical 
species  in  specific  emission  fractions 
will  be  dependent  on  the  nature  of  the 
particular  atypical  element.  EPA  would 
recommend  examination  of  all  emission 
fractions  (i.e.,  vapor,  semi- volatile,  and 
particulate).  If  the  atypical  element(s)  of 
interest-are  not  detected  in  at  least  one 
of  the  emission  fractions  after  4,000 
miles,  the  manufacturer  would  then 
need  to  continue  mileage  accumulation 
until  the  atypical  element(s)  are  at  high 
enough  level(s)  for  accurate 
identification  and  measurement.  The 
intervals  at  which  the  emissions  should 
be  examined  for  detection  of  the 
atypical  element(s)  is  proposed  to  be  left 
to  the  manufacturer's  discretion.  Once 
the  atypical  element(s)  of  interest  are 
detected  in  at  least  one  emission 
fraction,  an  additional  10.000  miles 
would  be  required  prior  to  generation  of 
emissions  for  purposes  of  emission 
characterization  and  biological  testing. 

EPA  solicits  comments  and 
suggestions  on  the  proposed  mileage 
accumulation  requirements  for  baseline, 
non-baseline,  and  atypical  F/FAs,  If 
alternative  approaches  are  provided. 
EPA  requests  commenters  to  include 
supporting  data  and  a  detailed 
discussion  so  as  to  allow  an  appropriate 
analysis  of  the  options. 

C.  Base  Fuel  Specifications 

The  NPRM  proposed  the  use  of  base 
fuels  to  represent  theoretical  "industry 
average"  or  normative  formulations  for 
each  defined  fuel  family.  EPA  was  to 
develop  chemical  and  physical 
specifications  to  define  a  specific  base 
fiiel  (including  a  minimum  required 
additive  package)  for  each  fuel  family: 
The  base  fuels  were  proposed  to  serve 


*  40  CFK  86.094-26.  Mileage  and  service 
8GcumuUtion:  emission  mquirements. 
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as  the  group  representatives  in 
compliance  with  testing  requirements 
for  baseline  F/FA  groups.  The  base  fuels 
were  also  proposed  to  serve  as  the  fuel 
substrates  into  which  additives  which 
were  undergoing  evaluation  would  be 
mixed  prior  to  emission  generation  and 
testing.  Tests  conducted  on  the 
emissions  of  the  base  fuel  would  then 
serve  as  controls  against  which  tests  on 
the  emissions  of  the  additive/base  fuel 
mixture  would  be  compared. 

Although  base  fuel  definitions  for  the 
conventional  fuel  families  (gasoline  and 
diesel)  were  discussed  in  a 
memorandum  to  the  docket  ("Base  JFuel 
Determination  Procedures  for  the 
Proposed  Fuels  and  Fuel  Additives 
Rulemaking."  see  Public  Docket  No.  A- 
90-07),  EPA  did  not  specify  at  that  time 
the  required  additive  package  for 
conventional  fuels  or  the  base  fuel 
specifications  for  alternative  fuels.  The 
proposed  specifications  for  the 
unleaded  gasoUne  and  diesel  base  fuels 
are  shown  in  Table  1  and  Table  2, 
respectively.  Comments  are  requested 
on  these  specifications,  with  particular 
emphasis  on  the  additive  functions 
proposed  to  be  included  in  each  base 
fuel.  The  base  additive  packages  are 
intended  to  include  only  those  additive 
functions  that  are  essential  for  fuel 
production  or  engine  operation  and/or 
those  required  by  law.  Selection  of  the 
specific  product  within  each  specified 
additive  functional  category  would  be 
up  to  the  formulator  of  Qie  base  fuel 
and/or  the  test  operator.  However, 
additive  products  which  include 
elements  other  than  carbon,  hydrogen, 
oxygen,  and  nitrogen  would  not  be 
allowed  as  part  of  die  base  fuel/additive 
formulation.  The  base  additives  would 
be  required  to  be  used  at  their  minimum 
effective  concentrations  in  the  base  fuel. 

Table  1  .—Unleaded  Gasoline  Base 
Fuel  Properties 


API  Gravity  ._ 

Sulfur,  ppm 

Benzene.  vol%  .. 

RVP.  psi  

Octane.  (R+W)/2 


57.4±0JJ 
33  ±25 

133±0.3 
8.7±0.3 

87.3+0.5 


DistJUation  parameters 


IBP,"F  

10%,  "F 

50%,  f .,. 

90%.  "F  

End  Point  "F  -,.... 
AromatJcs.  wol% ...... 

Olefins.  wo«% „. 

Saturates,  vol% 

AddWve^ 

Deposit  Control 

Corrosion  (nNbilor  .. 
Demulsifier 


91  ±5 

128±5 

218±5 

330±5 

415+5 

32.0t0.5 

9.2±0.3 

58.811.0 

ARowabie 
range 

12-200  ppm 

4-40  ppm 

0.4-10.0  ppm 


Additive^ 

Anti-oxidartt 

Metal  deactivator  .„. 


Allowable 
range 

12-20  ppm 
4-12  ppm 


•  Additives  used  in  the  base  fuel  may  corv 
tain  no  elements  other  than  CHON. 

TABt^  2.— Diesel  Base  Fuel 
Properties 


Specific  Gravity  „_ 

Sulfur.  wt%  

Cetane  Numt)er  .... 
Cetane  Irxtex 


0.8610.01 

0.05±0.002S 

45.2±2 

45.7+2 


OistiUation  parameters 


IBP.'F  

10%.  'F 

50%,  °F _.. 

90%.  -F 

End  Point  "F 
Aromatcs,  vol% 
Olefins.  vol%  ..„ 
Saturates.  vol% 


Additive* 


Deposit  Control 

Corrosion  lnhjl)itor 

Demulsifier  „ 

Biocide _ 


Anti-OKJdant 

Metal  deactivator 


351±5 
43315 
516+5 
e06±5 
65115 

38.410.5 
1510.3 

60.111.0 
Allowable 
range 

33-84  ppm 

3-33  ppm 

0.3-0.8  ppm 

135-1000 

ppm 

17-26  ppm 

4-16  ppm 


•  Additives  used  in  the  base  fuel  may  con- 
tain no  elements  other  than  CHON. 

EPA  has  also  developed  proposed 
base  fuel  specifications  for  alternative 
fuels,  based  on  CaUfomia  Air  Resources 
Board  (CARB)  definitions  and  other 
available  information.  EPA  requests 
comments  on  the  proposed  base  fuel 
specifications,  discussed  below  for  each 
alternative  fuel  family.  At  this  time, 
much  less  in-use  data  is  available  for 
alternative  fuels  than  for  conventional 
fuels,  and  some  of  these  fuels  and  their 
associated  vehicle/engine  technologies 
are  still  under  development.  EPA  thus 
proposes  to  allow  some  flexibility  (with 
specific  EPA  approval)  in  the  base  fuel 
formulations  specified  for  the 
alternative  fuel  families,  if  necessitated 
by  technological  changes  occurring  after 
final  promulgation  of  the  specifications. 

Such  changes  might  be  particularly 
necessary  in  regard  to  the  additives 
specified  to  be  used  as  part  of  the  base 
fuels.  For  example,  the  proposed  MlOO 
base  fuel  (see  below)  is  specified  to 
contain  no  additives.  This  proposed 
specification  reflects  EPA's 
understanding  that  MlOO  fuel  is 
currently  used  without  additives  in 
heavy-duty  buses  in  California. 
However,  as  experience  accumulates 
and/or  if  other  MlOO  vehicle 
technologies  become  predominant,  the 
need  for  a  minimum  complement  of 
additives  (such  as  agents  to  increase  the 


lubricity  or  a'uto-ignition  characteristics 
of  MlOO)  may  become  evident.  In  such 
cases.  EPA  would  review  and  (if 
justified)  approve  requests  from 
alternative  fuel  manufacturers  to  modify 
the  base  fuel  (and/or  additive) 
specifications.  Such  requests  would 
generally  be  deemed  to  be  justified  if 
consistent  with  the  associated  vehicle 
manufacturer's  recommendations  for 
operation  of  the  vehicle.  Public  notice  of 
any  approved  changes  to  the  base  fuels 
(and/or  their  additive  components) 
would  be  published  in  the  Federal 
Register. 

1.  Methanol 

As  proposed  in  the  NPRM.  the 
baseline  category  within  the  methanol 
fuel  family  would  contain  two  F/FA 
groups:  the  MlOO  group  (to  include 
methanol  formulations  with  at  least  96 
percent  methanol  by  volume)  and  the 
M85  group  (to  include  methanol 
formulations  with  50-95  percent 
methanol  by  volume).  Each  of  these 
baseline  methanol  groups  would  have 
its  own  base  fuel.  These  base  fuels 
would  contain  no  elements  other  than 
carbon,  hydrogen,  oxygen,  nitrogen, 
sulfur,  and  chlorine.  The  chlorine  (as 
chloride)  would  be  permitted  as  a 
contaminant  remaining  from  methanol 
production,  and  would  be  hmited  to  no 
more  than  0.0001  percent  by  mass.  The 
sulfur  content  may  not  exceed  0.002 
percent  by  mass  in  the  MlOO  base  fuel 
and  may  not  exceed  0.004  percent  by 
mass  in  the  M85  base  fuel. 

The  MlOO  base  fuel  would  be 
required  to  consist  of  100  percent  by 
volume  chemical  grade  methanol.  The 
M85  base  fuel  would  contain  85  percent 
by  volume  chemical  grade  methanol, 
blended  with  15  volume  pendent 
unleaded  gasoline  base  fuel  (as 
described  in  Table  1).  No  additives 
other  than  those  contained  in  the 
gasoline  base  fuel  component  would  be 
allowed.  Specifications  for  the  methanol 
base  fuels  are  presented  in  Table  3. 

Table  3.— Methanol  Base  Fuel 
Properties 


Chemical  grade  MeOH, 
vol% 

Gasoline  base  Fuel, 
vo»% 

Chlorine  (as  chloride). 
wt%,  max 

Water.  wl%,  max 

SuWur,  wl%,  max 


M85 

65.0 

15.0 

0.0001 

0.5 

0.004 


8896 
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Table  4.— ESS  Base  Fuel 
Properties 


Chemical  grade  ethand,  vot%  ... 

Gasoline  base  fuel,  vol%  

Chlorine  (as  chloride),  wt%,  max 

Copper,  mg/L,  max 

Sulfur,  wt%,  max  , 

Water.  wt%,  max r. 


85.0 
15.0 
0.0004 
0.07 
0.004 
0.50 


Table  S.^Methane  Base  Fuel 
Specifications 


Methane,  mo<e%,  min 

890 

Ethane,  mole%,  max  

4.5 

Propane  and  higher  HC.  mole%. 

max - 

2.3 

C6  and  higher  HC.  mote%,  max  .... 

0.2 

Oxygen,  mote%,  max  

0.6 

Inert  gases: 

Sum  of  CO2  and  Nj,  mole%,  max  .. 

4.0 

Sulfur  (odorant  additive),  ppmv.  max  . 

16 

Table  6.— Propane  Base  Fuel 
Specifications 


RVP,  psig,  max 

Evaporative   temperature,   95%,    'F, 

max  

Propane,  vol%,  min 

Propylene,  vo«%,  max  

Butane,  vol%,  max  

Sulfur  (odorant  additive),  ppmw.  max 


-37 

92.5 

5.0 

2.5 

120 


Some  gasoline  detergents  have  been 
shown  to  cause  intake  system  deposits 
when  used  in  MBS  applications. 
Likewise,  lubricating  oils  containing 
calcium  have  been  shown  to  cause 
injector  tip  deposits  in  MlOO 
applications.  Therefore,  EPA 
recommends  that  F/FA  producers 
determine  the  methanol  compatibility  of 
lubricating  oils  as  well  as  fuel  additives 
used  in  the  gasoline  portion  of  the  M85 
base  fuel.  EPA  requests  comments  on 
this  issue. 

2.  Ethanol 

In  the  NPRM.  EPA  proposed  two 
baseline  groups  for  the  ethanol  fuel 
family:  ElOO  group  and  E85  group. 
However,  EPA  is  now  considering 
defining  only  one  group  for  baseline 
ethanol  formulations.  This  single 
baseline  ethanol  group  would  be 
represented  by  E85  base  fuel.  The 
rationale  behind  this  proposal  is  that 
fuel  ethanol  is  required  to  contain  at 
least  5  percent  denaturant,  which  means 
that,  in  actuality,  ElQO  formulations 
contain  only  95  percent  ethanol  (i.e.. 
E95).  Furthermore,  gasoline  is  normally 
used  as  the  denaturant  for  ethanol  fuels. 
EPA  believes  that  there  would  be  little 
incremental  value  in  requiring  tests  of 
E95  in  addition  to  E85,  and  thus 
proposes  to  create  a  single  baseline 
ethanol  group  represented  by  an  E85 
base  fuel. 


Th« 


copp(  r 
wouh 


woul< 
0.000  . 
conte  It 
excee  1 
also  a 


E85  base  fuel  would  contain  no 
elemt  nts  other  than  carbon,  hydrogen, 
oxyg^i.  nitrogen,  sulfur,  chlorine,  and 
.  The  chlorine  (as  chloride) 
be  permitted  as  a  contaminant 
remaifiing  from  ethanol  production,  and 
be  limited  to  no  more  than 
percent  by  mass.  The  sulfur 
in  the  E85  base  fuel  may  not 
0.004  percent  by  mass.  Copper, 
contaminant  from  ethanol 
prodi^ion,  would  be  limited  to  0.07 
mg/L_ 

The  E85  base  fuel  would  contain  85 
percei  it  by  volume  chemical  grade 
ethan  )1,  blended  with  15  volume 
perce  it  unleaded  gasoline  base  fuel.  No 
additikres,  beyond  those  included  in  the 
base  fuel  portion  of  the  ethanol 
,  would  be  included  in  the  E85 
Additives  used  in  the  gasoline 
compfinent  of  E85  should  be  ethanol- 
A  summary  of  the  ethanol 
speciHcations  is  provided  in 
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methane  fuel  family  would  be 
by  a  natural  gas  base  fuel 
elemental  composition  is  limited 
with  the  sulfur  present  only 
)dorant  for  leak  detection 
and  limited  to  16  parts  per 
(by  volume).  The  added  odorant 
be  used  at  a  level  such  that  at 
conditions  the  fuel  must  have 
odor  potent  enough  for  its 
to  be  detected  down  to  a 

in  air  of  not  over  1/5  (one- 
fifth)  )f  the  lower  Hmit  of  flammability. 
No  ot  ler  additives  would  be  included  in 
the  ba  se  fuel.  The  proposed  methane 
base  f  lel  specifications  are  presented  in 
Table  5. 


4.  Pro  jane  (LPG) 

Spe  :ial-duty  propane,  as  defined  in 
STN  specification  D-1835,  is 
propo  >ed  to  serve  as  the  propane  base 
he  propane  base  fuel  may  contain 
eU  nents  other  than  CHONS,  with 
siffur  present  as  an  added  odorant 
detection  purposes  and  limited 
ppm  (by  weight).  The  added 
it  should  be  used  at  a  level  such 
ambient  conditions  the  fuel  must 
distinctive  odor  potent  enough 
presence  to  be  detected  down  to 
condentration  in  air  of  not  over  'A 
f  flh)  of  the  lower  limit  of 
flamn  ability.  No  other  additive  would 
all(  iwed  included  in  the  base  fuel, 
oposed  base  fuel  specifications 
propane  are  presented  in  Table  6. 


rv.  Pu  }lic  Participation 

EPJ  desires  full  public  participation 
m  arr  ving  at  its  final  decisions,  and 
therefpre  solicits  comments  on  all 


aspects  of  this  notice  from  all  interested 
parties.  However,  EPA  does  request  that 
comments  be  limited  to  the  specific 
issues  identified  and  discussed  in  this 
notice.  EPA  does  not  intend  to  respond 
to  comments  submitted  at  this  time 
which  concern  other  aspects  of  the 
proposed  program.  Ample  opportunity 
for  such  comments  was  already 
provided  at  the  public  hearings  and 
during  the  conunent  periods  which 
followed  publication  of  the  ANPRM  and 
NPRM.  For  those  submitting  comments, 
whenever  applicable,  full  supporting 
rationale,  data,  and  detailed  analysis 
should  be  submitted  to  allow  EPA  to 
make  maximum  use  of  the  comments. 
All  comments  should  be  directed  to  the 
EPA  Air  Docket,  Docket  No.  A-90-07 
(see  ADDRESSES).  Comments  will  be 
accepted  until  March  28, 1994. 

V.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  205(b) 
and  (c),  211,  and  301(a)  of  the  Clean  Air 
Act  as  amended  (42  U.S.C.  7524(b)  and 
(c),  7545,  and  7601(a),  Public  Law  95- 
951. 

List  of  Subjects  in  40  CFR  Part  79 

Environmental  protection.  Fuels.  Fuel 
additives.  Gasoline,  Motor  vehicle 
pollution.  Penalties. 

Dated:  February  15, 1994. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  94-4047  Filed  2-23-94;  8:45  am) 

BILUNG  COD6  6S40-SO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  940255-4054;  I.D.  012894A] 

RIN  0648-AF95 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  requests  public  comments  on 
a  proposed  rule  that  would  annually 
allocate  the  U.S.  Pacific  whiting  harvest 
guideline  or  quota,  in  1994  through 
1996,  between:  Fishing  vessels  that 
either  catch  and  process  at  sea  or  catch 
and  deliver  to  at-sea  processors;  and 
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fishing  vessels  that  deliver  to  processors 
located  on  shore.  In  each  of  the  3  years, 
after  60  percent  of  the  annual  harvest 
guideline  (or  quota)  for  whiting  is  taken, 
further  at-sea  processing  in  the 
exclusive  economic  zone  (EEZ)  would 
be  prohibited,  and  the  remaining  40 
percent  (104.000  metric  tons  (mt)  in 
1994)  would  be  reserved  initially  for 
fishing  vessels  that  deliver  to  shore- 
based  processors.  On  or  about  August 
15,  any  amount  of  the  harvest  guideline 
(including  any  part  of  the  40  percent 
initially  held  in  reserve)  that  is 
determined  by  the  Northwest  Regional 
Director,  NMFS.  not  to  be  needed  by  the 
shoreside  sector  during  the  remainder  of 
the  year  would  be  made  available  to  the 
at-sea  processing  sector.  This  action  is 
intended  to  promote  the  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  by  providing  for  equitable 
sharing  of  the  harvest  guideline  between 
shore-based  and  at-sea  processors;  by 
contributing  to  the  economies  of  coastal 
communities  by  providing  reasonable 
opportunity  for  shoreside  processing  of 
the  whiting  harvest  guideline;  and  by 
promoting  stability  in  the  west  coast 
fishing  industry  by  diverting  effort  from 
other  fully-utilized  fisheries. 

DATES:  Comments  are  invited  until 
March  21. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
J.  Gary  Smith.  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  WA  98115- 
0070;  or  Dr.  Gary  Matlock,  Acting 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  W.  Ocean 
Blvd.,  suite  4200,  Long  Beach,  CA 
90802-4213.  Information  relevant  to 
this  proposed  rule  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  Office  of  the  NMFS  Northwest 
Regional  Director.  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  can  be 
obtained  from  the  Pacific  Fishery 
Management  Council,  2000  SW  First 
Avenue,  suite  420.  Portland.  Oregon 
97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-52&-6140. 
or  Rodney  R.  Mclnnis  at  310-980-4030. 

SUPPLEMENTARY  INFORMATION:  NOAA  is 
issuing  a  proposed  rule  based  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  FMP  and  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 


Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  EEZ  off  the  coasts  of 
Washington.  Oregon,  and  California  are 
managed  by  the  Secretary  according  to 
the  FMP  prepared  by  the  Council  under 
the  authority  of  the  Magnuson  Act.  The 
FMP  is  implemented  by  regulations  for 
U.S.  fishermen  at  50  CFR  part  663. 
General  regulations  applicable  to  U.S. 
fishermen  are  at  50  CFR  part  620.  The 
FMP  has  been  amended  6  times. 
Amendment  4  contains  a  frameworic 
process  (the  socio-economic  fiwnework) 
that  provides  the  authority,  guidelines, 
and  criteria  for  establishing 
management  measures  that  address 
social  and  economic  conditions  within 
the  fishery.  These  measures  can  be 
implemented  by  regulation,  without 
further  amending  the  FMP,  through  the 
procedures  contained  in  Amendment  4. 

Pacific  whiting  is  the  largest 
groundfish  resource  managed  by  the 
Council,  and  makes  up  over  50  percent 
of  the  potential  annual  groundfish 
harvest.  Prior  to  1980,  this  species  was 
harvested  primarily  by  foreign  fishing 
vessels.  Foreign  directed  fishing  for 
whiting  ended  in  1989,  when  all  the 
available  whiting  were  allocated  to  U.S. 
fishermen,  mostly  for  delivery  of  raw 
fish  to  foreign  processing  vessels  under 
joint  venture  arrangements.  By  mid- 
1990  it  was  clear  that  over-capacity  of 
the  harvesting  and  processing  sectors  in 
the  Alaska  groundfish  fisheries  was 
causing  shorter  fishing  seasons  and  that 
participants  were  looking  for  alternative 
resources,  both  inside  and  outside 
Alaska. 

1991 

In  1991.  the  Council  recommended, 
and  the  Secretary  approved,  a  proposal 
to  allocate  the  228,000-mt  1991  Pacific 
whiting  quota  104.000  mt  to  catcher/ 
processors  and  88.000  mt  to  fishing 
vessels  that  do  not  process  (including 
vessels  that  delivered  whiting  both  to 
shoreside  plants  and  to  motherships). 
with  36,000  mt  reserved  for  priority 
access  for  the  shoreside  sector  (56  FR 
43718.  September  4. 1991).  The  actual 
1991  harvest  was  117,000  mt  by  factory 
trawlers.  80,000  mt  delivered  to 
motherships,  and  21,000  mt  delivered  to 
shoreside  processors. 

1992 

In  1992,  no  more  than  98,800  mt  of 
whiting  initially  could  be  processed  at 
sea,  80.000  mt  was  allocated  to  vessels 
delivering  to  shoreside  processors,  and 
30,000  mt  was  retained  in  reserve  with 
a  priority  for  use  by  the  shoreside 
sector.  TTie  30.000-mt  reserve  was 
released  to  at-sea  processing  operations 


on  September  4.  and  an  additional 
24,000  mt  of  the  initial  shoreside 
allocation  was  made  available  for  at-sea 
processing  on  October  1.  In  1992, 
factory  trawlers  again  harvested  117,000 
mt,  motherships  received  36.000  mt  and 
56.000  mt  was  delivered  to  shoreside 
processing  plants. 

A  more  detailed  discussion  of  the 
history  of  this  fishery  through  1992  is 
contained  in  the  March  18. 1993 
Federal  Register  (58  FR  14543)  and  in 
the  Council's  EA/RIR  for  this  proposed 
rule. 

1993 

In  1993,  the  first  112,000  mt  of  the 
142,000  mt  harvest  guideline  was 
available  for  open  competition 
("Olympic  fishery"),  with  the  remaining 
30,000  mt  held  in  reserve  for  shoreside 
processing.  This  assumed  that  vessels 
delivering  shoreside  would  har\'est 
about  12,000  mt  during  the  Olympic 
fishery,  for  a  total  of  42,000  mt  for  the 
year.  When  it  became  apparent  that 
shoreside  deliveries  were  substantially 
lower  than  expected  during  the  Olympic 
fishery,  an  emergency  rule  was  issued 
that  prohibited  processing  at  sea  when 
100,000  mt  was  taken  by  the  at-sea 
processing  sector.  Therefore,  42,000  mt 
was  reserved  for  vessels  delivering 
shoreside  in  1993.  The  regulations  also 
included  a  provision  for  releasing  any 
unneeded  portion  of  the  shoreside 
allocation  on  September  1.  to  ensure  the 
harvest  guideUne  would  be  fully 
utilized.  Ho^^Bver,  shore-based 
processors  used  their  entire  allocation 
and  no  additional  whiting  were  made 
available  for  processing  at  sea  in  1993. 
The  at-sea  processing  sector  harvested 
99,103  mt  in  1993  (84.588  mt  by 
catcher/processors  and  14,515  mt  by 
vessels  that  delivered  to  motherships). 
Shore-based  landings  were  about  41.859 
rat  in  1993.  In  total.  140.962  mt  of 
whiting  were  caught  in  1993,  over  99 
percent  of  the  142,000  mt  harvest 
guideline. 

1994 

The  fleet  composition  in  the  1994 
whiting  fishery  may  be  quite  different 
than  in  1992  and  1993.  A  ficense 
limitation  ("Umited  entry")  program 
was  implemented  under  Amendment  6 
to  the  FMP,  and  became  effective  on 
January  1, 1994.  The  limited  entry 
program  requires  trawl  vessels  targeting 
on  groundfish  to  have  a  limited  entry 
permit.  Limited  entry  permits  were 
issued  to  vessels  that  landed  a 
minimum  amount  of  groundfish  during 
the  window  period  (July  11, 1984 — 
August  1. 1988).  Permits  also  were 
issued  to  vessels  purchased  or  under 
construction  or  conversion  during  the 
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window  period  that  later  had  a  certain 
level  of  participation  in  the  fishery.  The 
permits  may  be  bought  and  sold. 
Therefore,  the  traditional  vessels  that 
were  active  in  the  whiting  fishery 
during  the  window  period  initially 
received  permits  while  entrants  after 
1988  (which  includes  the  catcher/ 
processor  fleet)  are  not  able  to  operate 
in  the  fishery  unless  they  buy  or  lease 
permits  sufficient  for  these  vessels  to 
operate.  In  1993, 16  catcher/processors 
operated  in  the  whiting  fisher}'.  As  of 
January  20, 1994,  it  appears  that  one 
catcher/processor  may  initially  receive  a 
limited  entry  permit  while  several 
others  might  acquire  enough  limited 
entry  permits  to  operate  as  a  catcher/ 
processor  (rather  than  a  mothership)  in 
the  1994  whiting  fishery.  However,  the 
c&tcher/processor  fieet  is  expected  to  be 
much  .smaller  than  in  1992  and  1993— 
the  whiting  market  is  weak  and  too  few 
permits  are  likely  to  be  available  for 
purchase  to  accommodate  the  entire 
whiting  catcher/processor  fleet.  The 
final  composition  of  the  whiting  fleet  for 
1994  and  beyond  will  not  be  knowTi 
until  the  fishery  is  underway,  but  it  is 
clear  that  future  participation  by  the 
catcher/processor  fleet  will  be 
constrained  by  implementation  of  the 
limited  entry  program  in  1994. 

Statement  of  the  Problem 

Both  the  fishing  and  processing 
sectors  of  the  whiting  fishery  continue 
to  be  overcapitalized,  which  means 
there  is  more  capacity  than  needed  to 
take  and  to  process  the  entire  harvest 
guideline.  The  at-sea  processing  sector 
is  more  mobile  and  thus  able  to  follow 
whiting  that  migrate  fit)m  south  to  north 
during  the  March-October/November 
fishing  season.  Catcher/processors  and 
catcher  vessels  delivering  to 
motherships  do  not  lose  fishing  time  by 
having  to  return  to  shore  to  offload. 
Until  1994,  there  have  been  more  at-sea 
processing  vessels  (as  many  as  26  in  a 
given  year)  than  shore-based  plants  (10- 
12  major  plants).  The  at-sea  proces.sing 
fleet  generally  prefers  shorter,  intense 
seasons  to  minimize  operating  costs, 
and  to  "fill  in"  between  other  fisheries, 
particularly  the  pollock  fisheries  off 
Alaska.  The  shore-based  plants  clearly 
are  not  mobile  and  are  limited  by  the 
availability  of  whiting  as  it  migrates 
within  range  of  local  ports.  Shore-based 
processing  plants  tend  to  prefer  a 
longer,  slower  season  to  maintain  their 
work  force  and  markets  when  other 
fisheries  are  less  productive.  Even  under 
limited  entrj-,  the  potential  exists  for  the 
at-sea  processing  sector  to  preempt  the 
shoreside  sector's  opportunity  for  a 
longer  processing  season  if  enough  at- 
sea  processing  capacity  enters  the 


whiti  ng  fishery.  Although  limited  entry 
may  :  educe  the  number  of  catcher/ 
proc(  ssors  that  harvest  whiting,  it  has 
no  ef  act  on  the  number  of  at-sea 
proct  ssors  that  may  choose  to  offer  at- 
sea  rr  arkets  to  catcher  boats. 

Thi  I  shore-based  fleet  and  processing 
plant  i  now  are  established  components 
of  th«  whiting  industry,  not  likely  to  be 
totall  f  preempted  by  the  at-sea  fleet. 
They  are,  however,  vulnerable  to  severe 
econ(  mic  impacts  should  landings  be 
preci  )itously  reduced  by  unrestricted 
at-se{  processing  taking  much  of  the 
harv€  St  guideline  in  a  fast,  early  fishery. 
The  C  buncil  believes  that  even  partial 
preer  iption  of  shoreside  processing 
oppo  tunities  will  result  in  an 
ineq;  itable  redistribution  of  economic 
bene  ts  between  sectors  of  the  industry. 
The  I  reatest  change  in  the  fishery  in 
1994  will  be  due  to  implementation  of 
the  li  nited  entry  program.  Even  though 
the  tr  iditional  catcher  vessels  might 
appei  r  to  be  protected  fi-om  the  rapid 
and  i  itense  competition  of  the  catcher/ 
proc€  ssor  fleet,  concern  remains  that 
mark  it  opportunities  might  be  severely 
restri  rted  by  an  at-sea  processing  fleet 
consi  Jting  of  motherships  (including 
form*  r  catcher/processors  acting  as 
motherships)  or  of  catcher/processors 
accui  lulating  enough  permits  to  operate 
in  th<  fishery.  The  mothership  fleet 
provi  ies  a  viable  market  for  the 
tradit  onal  catcher  vessels,  and  to  this 
e.xten  ;  is  beneficial  to  the  catcher  fleet. 
How<  ver,  if  the  mothership  fishery 
attrac  ts  a  large  number  of  catcher/ 
proct  jsors  acting  only  as  motherships, 
and  i  they  are  able  to  process  whiting 
almoi  t  as  rapidly  as  when  they  acted  as 
catch  jr/processors  (which  is  expected), 
the  hi  irvest  guideline  still  could  be 
taken  in  a  matter  of  weeks  (as  early  as 
May    1, 1994.  according  to  Table  7-2  in 
the  E  ^/RIR).  The  Council  believes  the 
tradit  onal  catcher  fleet's  market 
oppoi  tunities  are  enhanced  when  there 
are  vi  ible,  competing  markets  both 
cnsh<  re  and  offshore  over  a  longer 
perio  1  of  time,  and  therefore  a  less 
inten  e,  slower  fishery  appears  to 
bene!  t  market  choices  for  these  vessels. 

Th(  Council  also  is  concerned  that 
preer  iption  of  harvesting  opportunities 
for  w  liting  catcher  boats  will  result  in 
those  vessels  transferring  additional 
fishir  g  effort  into  the  traditional 
grour  dfish  fisheries  for  rockfish. 
sable  ish,  and  flatfish,  which  already  are 
fully  ililized.  Increased  effort  in  the 
non-v  'hiting  groundfish  fishery  could 
result  in  shortened  seasons  and  more 
restrii  :tive  trip  limits  for  all  groundfish 
fishir  g  vessels,  could  economically 
disad  /antage  many  fishermen,  and 
couk  exacerbate  the  current  problem  of 
exces  live  discards  and  wastage 


attributed  to  restrictive  regulations.  To 
the  extent  that  the  Council  can  maintain 
emplo>Tnent  for  the  traditional  joint 
venture  fishing  vessels  in  the  Pacific 
whiting  fishery,  adverse  impacts  on  the 
other  groundfish  fisheries  will  be 
lessened. 

In  addition,  the  Council  and  the 
industry  desire  stability  in  the 
regulatory  process.  For  each  of  the  last 
3  years,  the  Council  submitted 
recommendations  for  allocations  to  the 
Secretary.  Uncertainty  as  to  what  the 
allocation  would  be  and  delays  in 
announcing  the  allocation  prevented 
participants  in  the  whiting  fishery  from 
planning  their  harvesting  and 
processing  operations  prior  to  the 
season.  The  industry  was  unable  to  plan 
ahead  because  it  did  not  have  a  firm 
foundation  on  which  to  base  its 
business  decisions. 

In  summary,  the  problems  the  Council 
has  identified  and  is  seeking  to  solve 
are:  Too  much  fishing  and  processing 
capacity  and  not  enough  fish; 
inequitable  distribution  of  economic 
benefits  among  the  competing  sectors; 
and  regulatory  instability  that  has 
prevented  the  industry  from  maidng 
timely  business  decisions. 

To  resolve  these  problems,  the 
Council  identified  the  following 
priorities: 

(1)  Ensure  that  |the)  shore-based  sector  has 
reasonable  opportunity  to  participate;  (2) 
foster  stability  of  shore-based  processing 
sector  by  providing  replacement  revenues  for 
other  faltering  fisheries;  (3)  help  stabilize 
faltering  rural  coastal  economies  by 
providing  fishing,  processing  and  supporting 
industry  revenues  to  replace  income  declines 
in  other  industries;  (4)  achieve  maximum  net 
benefit  to  the  nation  by  putting  economic 
benefits  directly  into  coastal  communities 
and  distributing  income  impacts/benefits 
along  traditional  geographic  paths;  (5)  spread 
fishery  over  time  and  area,  reducing  potential 
pulse  fishery  impacts  on  whiting,  salmon  and 
rockfish  stocks;  (6)  prevent  effort  shift  to 
other  species;  (7)  address  management  of  the 
entire  groundfish  resource  rather  than 
piecemeal;  (8)  contribute  to  increased  long- 
term  product  yield  and  employment 
opportunities  by  spreading  harvest  over  a 
longer  season;  (9)  discourage  additional 
capital  investment  in  harvesting  or 
processing  facilities. 

The  Council  convened  an  ad  hoc 
industry  subcommittee  in  July  1993  in 
Portland,  Oregon,  to  develop  an 
allocation  option  that  would  be 
acceptable  to  all  sectors.  The 
subcommittee  included  a  representative 
fit)m  each  major  sector  in  the  whiting 
industry:  catcher  vessels  delivering  at- 
sea,  shoreside,  and  "at-large;"  shoreside 
processors;  catcher/processors;  and 
mothership  processors.  The  ad  hoc 
committee,  after  considering  a  number 
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of  alternatives,  successfully  negotiated  a 
3-vear  agreement  that  was  acceptable  to 
all  participants,  and  subsequently  was 
adopted  by  the  Council  ana 
recommended  to  the  Secretary  (Option 
1  in  the  EA/RIR  or  the  proposed  rule). 

The  Council's  recommendation 
provides  that  the  first  60  percent  of  the 
annual  whiting  harvest  guideline  will  be 
available  to  all  vessels  in  open 
competition.  The  remaining  40  percent 
is  reserved  initially  for  shore-based 
activities.  When  the  60  percent  has  been 
harvested,  no  further  at-sea  processing 
will  be  allowed  for  the  remainder  of  the 
year  or  until  August  15,  when  an 
additional  portion  of  the  harvest 
guideline  may  be  made  available.  NMFS 
will  assess  how  much  of  the  harvest 
guideline  will  be  utilized  by  shore- 
based  processors  during  the  remainder 
of  the  year,  and  any  surplus  to  shore- 
based  needs  will  be  made  available  to 
all  permitted  vessels  on  August  15.  The 
allocation  would  remain  in  effect  for  3 
years.  1994-1996.  Any  Pacific  whiting 
harvested  or  processed  in  state  ocean 
waters  (0-3  nautical  miles  offshore)  will 
be  counted  toward  the  EEZ  limits. 

The  Council  also  considered  the 
alternatives  of  continuing  the  1993 
percentages  (of  30  percent  for  vessels 
delivering  shoreside  and  70  percent  for 
at-sea  processing  (Option  2  in  the  EA/ 
RIR),  and  continuing  the  "olympic"- 


style  fishery  with  no  allocations  to 
either  sector  (Option  3  in  the  EA/RIR). 

The  ad  hoc  committee  also  reached  a 
consensus  agreement  to  assiune  that 
only  the  traditional  whiting  catcher  fleet 
(limited  entry  vessels  wth  "A"  permits) 
would  be  allowed  to  operate  in  die 
whiting  Gshery.  The  Committee 
believed  that  the  limited  entry  fleet, 
which  contains  approximately  40 
catcher  vessels  from  the  traditional 
whiting  fishery  and  possibly  one 
catcher/processor,  is  sufficient  to 
harvest  any  hkely  harvest  guideline  for 
whiting  in  the  next  3  years.  However. 
NOAA  cannot  foresee  what  choices 
fishermen  will  make  and  cannot 
guarantee  that  the  entire  harvest 
guideline  will  be  taken  by  the  current 
limited  entry  fleet.  Participation  in  the 
limited  entry  fishery  is  determined 
under  Amendment  6  to  the  FMP,  which 
allows  for  participation  by  vessels  that 
are  not  in  the  ciurent  Hmited  entry  fleet 
(by  issuance  of  "designated  species  B 
permits"),  based  on  seniority  in  the 
fishery,  if  the  current  limited  entry  fleet 
will  not  use  the  entire  harvest  guideline. 
Therefore,  the  FMP  provides  for 
temporary  participation  by  vessels  that 
do  not  have  "A"  permits  to  ensure  that 
the  harvest  guideline  for  whiting  will  be 
fully  utilized. 


Impacts  of  the  Proposed  Rule 

The  socio-economic  framework  in  the 
FMP,  under  which  this  action  is  taken, 
requires  the  Coimcil  to  consider  a 
number  of  factors  in  its 
recommendation  to  directly  allocate  the 
resource  amcmg  users.  (See  section 
IILC3  of  the  appendix  to  50  CFR  part 
663.)  One  factor  that  must  be  considered 
by  the  Council  is  "any  consensus 
harvest  sharing  agreement  or  negotiated 
settlement  between  the  affected 
participants  in  the  fishery."  However, 
the  fact  that  an  agreement  has  been 
negotiated  is  not  in  itself  a  sufficient 
basis  for  the  Secretary  to  approve  the 
Coimcil's  recommendation.  The  socio- 
economic framework  also  requires 
consideration  of  a  number  of  biological, 
social,  and  economic  factors,  as  well  as 
consistency  with  the  goals  and 
objectives  of  the  FMP,  the  Magnuson 
Act  and  other  applicable  law.  These 
factors  are  more  fully  discussed  in  the 
Coimcil's  EA/RIR  (see  ADDRESSES)  and 
are  summarized  below. 

In  its  analysis,  the  Council  developed 
a  model  to  predict  how  much  whiting 
would  be  taken  by  each  sector  under 
each  option  and  under  certain 
conditions  and  assumptions  (section 
7.2.3  of  the  EA/RIR).  The  resulting 
ranges  of  estimated  production  for  the 
shore-based  sector  are  listed  in  the 
following  table. 


ESTIMATED  Harvest  Guideune  (HG)  and  Whitjng  Catch  by  the  Shore-based  Fishery  Under  the  Assumptions 

Used  in  the  EA/RIR 
pn  thousands  of  metric  ton^ 


Year 

HG 

Reserm 
(40%  HQ) 

Option  1  (proposed) 

Optiori2{l993%'8) 

Option  3  (no 
aloe.) 

1994 __     

t995 .„ 

1996 

260 
1222 

'166 

104.0 
86.8 
66.4 

60-134  mt 

23-62% 

59-112  mt  

27-50%  . 

59-80  mt „ 

36-48% _ 

59-77  mt  .._ „ 

23-30% 

59-66  mt  ..          .„     

27-30% 

50  mt  _ 

30% 

21-57  mt. 
8-22%. 
15-47  ml 
7-21%. 
8-32  mt. 
5-19%. 

uary 


'  Based  on  80  percert  of  the  estimated  U.S.-Canada  acceptable  biological  catcti.  The  actual  harvest  guideline  win  not  I 
iry  1  each  year,  and  the  actual  harvest  guideline  for  1995  and  1996  may  vary  from  these  estimates.  (Source:  Tables  7-: 


be  arwKHjrKed  until  Jarv 
2  and  7-3  (EA/RIR)) 


Biological  and  Environmental  Impacts 

No  significant  biological  or 
environmental  impact  is  expected  as  a 
result  of  the  proposed  rule.  The  bycatch 
of  rockfish  and  salmon  is  expected  to  be 
similar  whether  the  proposed  rule  is 
implemented.  Although  it  is  possible 
that  a  short,  intense  pulse  fishery  could 
have  locaUzed  impacts  on  bycatch 
species,  it  also  provides  the  potential  for 
avoiding  species  more  likely  to  be 
caught  at  other  times  of  year.  The 
incentive  to  minimize  bycatch  may  be 
less  if  the  season  is  short  and  vessels 
race  to  take  their  allocation.  However. 


observers  have  been  carried  onboard 
both  the  at-sea  processors  and  shore- 
based  catcher  vessels  for  the  purpose  of 
monitoring  bycatch.  In  general,  bycatch 
rates  of  yellowtail  rockfish  and  Pacific 
ocean  perch  are  more  likely  to  increase 
if  the  fishery  occtuv  predominantly  in 
the  northern  areas,  and  bycatch  of 
bocacdo/chilipepper  rockfish  are  more 
likely  to  increase  if  fishing  occurs  off 
CaUfomia.  A  number  of  regulations 
were  implemented  in  1993  for  the 
purpose  of  minimizing  bycatch  of 
salmon  and  rockfish  in  the  whiting 
fishery  (50  CFR  663.23(b)(3)). 


Although  the  Council  heard  testimony 
that  a  later  and  longer  season  would 
benefit  the  whiting  resource  because  the 
fish  would  be  larger  later  in  the  season 
and  it  would  take  fewer  fish  to  fill  the 
harvest  guideline,  the  actual  difference 
in  yield  is  small.  An  analysis  conducted 
in  1992  indicated  that  even  if  the  entire 
harvest  guideline  were  taken  ip 
September  compared  to  April,  the 
potential  increase  in  yield  would  be 
about  10  percent.  This  10  percent  would 
include  increases  to  liver  and  gonad 
weight,  and  therefore  is  not  likely  to 
represent  an  equal  increase  in 


marketable  flesh.  Since  none  of  the 
options  considered  by  the  Cbundl 
provided  for  the  entire  fishery  being 
taken  in  September,  the  increase  in 
yield  from  an  extended  season  would  be 
less  than  10  percent. 

Economic  Impacts 

The  economic  cost-benefit  analysis 
developed  by  the  Council  for  the  1993 
allocation  did  not  provide  adequate 
information  to  support  any  allocation 
decision.  However,  one  more  year  of 
fishing  and  mariieting  experience,  and 
revised  data  were  incorporated  into  a 
new  analysis.  Even  though  data  were 
available  in  the  recent  analysis  that  did 
not  exist  at  the  time  the  previous 
analysis  was  prepared,  the  resuhs  still 
should  be  interpreted  with  caution  and 
are  contingent  on  assumptions  about  the 
effects  of  limited  entry,  and  the  quality 
of  the  data.  However,  given  these 
limitations,  the  GMindl's  cost/benefit 
analysis  does  provide  consistent  ranking 
of  the  three  options,  suggesting  that  the 
proposed  rule  may  provide  the  greatest 
net  economic  benefit  to  the  nation,  even 
though  the  amount  of  that  difiierence 
may  be  quite  smalL  In  all  instances  the 
no  allocation  option  (Opticm  3)  was 
ranked  lowest  in  terms  of  net  economic 
benefit  to  the  nation.  The  differences 
between  Options  1  and  2  were 
insignificant  in  most  cases.  Three 
important  factors,  based  on  1993  prices, 
appear  to  drive  the  results:  (1)  Shore- 
based  headed  and  gutted  operations  are 
the  most  profitable  (highest  net 
economic  benefit):  (2)  shore-based  waste 
utilization  adds  to  the  net  economic 
benefit:  and  (3)  surimi  prices  are  highest 
for  catcher/processors.  Applying  the 
new  data  to  assumed  levels  of 
participation  by  each  sector,  and  using 
observed  prices,  the  total  difference 
between  the  proposed  rule  and  the  no 
allocation  option  is  only  about  $3 
million  over  the  three-year  period.  Even 
though  the  exact  dollar  amount  may  not 
be  known,  this  indicates  a  small 
economic  difference  among  the  options. 

The  Council  concluded  that  although 
the  net  economic  benefits  are  similar  for 
Options  1  and  2,  the  no  allocation 
(Option  3)  was  clearly  inferior.  In  short, 
the  cost-benefit  analysis  concluded  that 
shore-based  activities  appear  to  produce 
a  sUghtly  greater  net  economic  benefit, 
in  part  due  to  the  slower  operating  pace 
and  to  the  multi-faceted  nature  of  the 
shore-based  sector. 

However,  the  Council  perceives  a 
clearer  difference  between  the  options 
with  respect  to  distributional  effects, 
believing  maintenance  of  a  robust  shore- 
based  whiting  fishery  is  essential  for  the 
preservation  of  the  social  and  economic 


struc  ure  of  the  west  coast  fishing 
indu  try. 

Socia  I  Impacts 

Thi  I  Council  believes  that  the 
prop(  ised  rule  wiU  provide  the  greatest 
stabiity  to  the  harvesting  and 
processing  communities.  The  Council  is 
concerned  about  the  impacts  on 
tradilonal  fishermen  and  the  rural 
coast  l1  communities  where  they  reside, 
focus  Jig  on  those  displaced  by 
Amei  icanization  of  the  joint  venture 
fishei  ies  as  well  as  those  displaced  fi^m 
other  declining  fisheries  and  industries. 
An  ii  tegrated  industry  is  important  in 
deali:  \g  with  severe  stock  declines  in 
other  fisheries,  most  notably  in  the 
salmt  in  industry,  which  also  is  stressing 
the  s!  lore-besed  prooessing  industry. 

Sir  tilarly.  the  traditionaJ  whiting 
fishei  y  must  be  viewed  in  the  context  of 
the  o  derail  groundfish  fishery.  Most 
tradil  ional  whiting  fishermen  (those 
recei'  ring  "A"  permits  in  the  limited 
entry  fishery)  operate  in  other 
groui  dfish  fisheries  as  well.  These 
fishei  ies  have  been  managed  under 
incre  isingly  restrictive  landing  limits, 
and  6  re  harvested  near  their  levels  of 
maxi  num  sustainable  yield  (MSY). 
whic  t  means  they  caimot  sustain 
addit  onal  effort.  Of  the  three  options 
consi  iered.  Option  1  (the  proposed 
rule)  jrovides  the  greatest  stability  to 
the  h  irvesting  and  processing 
comn  lunities  in  part  because  it  provides 
for  th  B  longest  season  for  the  shoreside 
secto  -  (which  could  last  until  late  July/ 
mid-October  in  1994-1996J  and  should 
divert  the  greatest  effort  fit)m  other 
fully- utilized  fisheries.  Diversion  of 
effort  from  these  other  fisheries  is 
inten  led  to  prolcmg  their  seasons,  delay 
redu<  lions  in  trip  limits,  and  maintain 
empl  lyment  opportunities  in  both 
fishii  g  and  processing  sectors. 

In  lontrast.  the  catcher/processor 
trawl  fleet  entered  the  fishery  off 
Wast  ington.  Oregon,  and  Caiifomia  in 
1990  and  has  targeted  only  on  whiting. 
Cons  fquently,  its  participation  in  the 
whiti  ng  fishery  does  not  divert  effort 
firom  other  west  coast  fisheries,  and,  by 
takin  5  the  harvest  guideline  quickly, 
may  1  educe  market  opportunities  for 
catch  ST  vessels  that  do  not  process. 

Th  » no  allocation  option  (Option  3) 
couU  encourage  a  brief  fishery 
cond  jcted  primarily  by  at-sea 
proa  ssors,  with  the  entire  harvest 
guid<  line  being  taken  by  the  end  of 
June.  This  would  divert  effort  back  to 
the  0  her  fully-utilized  groundfish 
fishe  ies,  could  accelerate  the  need  for 
redu(  ed  trip  limits  in  those  fisheries, 
and  I  ssult  in  shortened  seasons  for  the 
short  side  fishing  and  processing 
indui  tries. 


Fishing  opportunities  for  the  at-sea 
fleet  also  have  been  substantially 
reduced,  particularly  off  Alaska  and  the 
former  Soviet  Unicn.  and  therefore 
whiting  has  become  more  important  to 
this  fleet  as  well.  The  Council 
concluded  that  the  social  and 
demographic  description  included  in 
the  December  1992  EA/RIR  (prepared 
for  the  1993  allocation  decision)  dearly 
showed  that  the  relative  importance  of 
whiting  to  the  coastal  commimities 
exceeds  the  relative  importance  to  the 
Seattle  metropolitan  area  where  most  of 
the  at-sea  processing  fleet  is  based 
(ahhough  a  large  percentage  of 
employees  are  recruited  from 
throughout  the  western  United  States). 
The  Council  agrees  that  neither  sector 
should  receive  a  disproportionate 
amount  of  the  harvest  guideline,  as 
could  occur  under  the  no  allocation 
option  (Option  3).  It  also  believes  that 
the  greater  national  benefit  will  be 
derived  by  giving  some  protection  to  the 
traditional  catcher  vessels  that  deliver  to 
shore-based  processors,  and  the 
communities  in  which  they  are  based. 

Although  each  of  these  options  would 
influence  participation  by  each  sector, 
none  of  the  options  would  preempt  any 
sector  entirely.  The  sodal  impacts  of 
Option  1  upon  the  Seattle-based  at-sea 
processing  fleet  are  small  relative  to 
those  already  occurring  under  the 
limited  entry  program.  Because  the  fleet 
composition  under  the  limited  entry 
program  is  still  relatively  unknown, 
undertaking  a  rigorous  social  analysis  is 
premature. 

The  Counul  also  recommended 
Option  1  because  industry  consensus  in 
support  of  this  option  indicated  a 
willingness  to  compromise  that  is 
iinprecedented  and  should  be 
encouraged. 

Net  Benefit  to  the  Nation 

In  addition  to  the  findings  above,  the 
Council  found  other  compelling  reasons 
to  support  the  proposed  rule  and 
conduded  that  it  would  provide  the 
greatest  net  benefit  to  the  nation. 

Option  1  addresses  concerns  that 
there  be  equal  sharing  of  the 
conservation  burden  between  the  at-sea 
and  the  shoreside  processing  sectors.  A 
percentage  allocation  more  equitably 
shares  between  sectors  both  the 
conservation  burden  when  the  harvest 
guideline  is  low,  and  the  benefit  when 
the  harvest  guideline  is  high.  The 
harvest  guideline  in  1994  is  much 
higher  than  previously  expected,  almost 
twice  the  1993  level,  but  is  expected  to 
be  lower  in  1995  and  1996. 

Even  though  the  tonnage  available  in 
1994  is  substantially  higher  than  in 
1993,  additional  overcapitalization  is 
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not  expected.  The  shore-based  industry 
akeady  is  developed  and  the  104.000  ml 
reserve  is  close  to  the  100.000  mt 
estimate  of  shoreside  capacity  in  the 
EA/RIR.  (Maximum  armual  harvest  by 
shore-based  whiting  fishery  was 
estimated  at  134.000  mt  hj  1994-1996.) 

The  proposed  rule,  if  implemented, 
would  apply  only  for  the  next  3  years, 
a  long-enough  horizon  for  stability  in 
planning,  but  short  enough  to  indicate 
to  the  public  that  the  Council  may 
reconsider  this  issue  after  the  fleet  has 
had  a  chance  to  adjust  to  the  limited 
entry  program  and  whiting  markets  have 
stabilized. 

The  proposed  rule  is  not  a  major 
departure  from  the  approved  1993 
allocation  percentage  of  30  percent  for 
the  shoreside  sector.  The  Council 
recommendation  for  1994-1996  would 
give  shoreside  priority  to  40  percent  of 
the  harvest  guideline,  supplementing 
any  amount  taken  during  the  Olympic 
fishery  for  the  first  60  percent  Also, 
with  implementation  of  the  limited 
entry  program,  participation  by  the  at- 
sea  processing  fleet  may  be  much  lower 
than  in  1993,  although  the  exact  level 
will  not  be  known  until  the  fishery 
occurs. 

The  reserve  release  assures  that  the 
harvest  guideline  will  be  fully  utilized. 
The  release  date  of  August  15  is  2  weeks 
earlier  than  in  the  past,  and  provides  a 
longer  opportunity  for  the  at-sea  fleet  if 
a  release  is  made  to  them.  August  15 
also  coincides  with  the  opening  of  the 
pollock  "B"  season  in  Alaska,  and 
therefore  would  provide  a  more 
subdued  level  of  effort  and  a  more 
orderly  fishery  than  if  the  reserve  were 
released  much  earlier  or  later  in  the 
year. 

In  addition  to  the  above 
considerations.  NOAA  also  has 
considered  the  Council's  response  to  the 
following  three  questions  asked  at  the 
November  1993  Council  meeting: 

1.  Why  is  allocating  between  tne 
sectors  by  regulation  superior  to 
allowing  the  market  to  determine  the 
shares  between  sectors?  Each  of  the 
sectors  has  the  capacity  to  take  a 
substantial  portion,  if  not  all.  of  the 
whiting  harvest  guideline  in  the  next  3 
years.  It  is  not  clear  if  each  would 
choose  to  do  so  given  current  low  prices 
and  iincertainty  in  the  availability  of 
markets.  The  shore-based  and  at-sea 
sectors  operate  optimally  at  different 
rates,  however,  with  the  shore-based 
component  generally  preferring  a 
longer,  slower  fishery  and  the  at-sea 
component  best  served  with  a  relatively 
shorter,  more  intense  operation. 
Extended  seasons  at  sea  and  on-shore 
actually  enhance  market  opportunities 
for  catcher  boats  that  would  have  their 


dioice  of  markets.  Furthermore, 
providing  an  opportunity  for  all  sectors 
would  divert  effort  from  other  hilly 
utilized  fisheries  that  alreaay  are 
severely  restricted.  Additional  effort 
into  those  fisheries  would  have  a 
cascading  effect,  causing  earlier  and/or 
more  restrictive  management  measures 
and  even  greater  stress  on  shore-based 
processors  of  those  species.  (Whiting  is 
the  only  trawl-caught  species  off 
Washington,  Oregon,  and  Caiifomia  that 
is  processed  offshore  to  any  large 
extent.)  Allowing  the  at-sea  processing 
sector  to  even  partially  preempt  the 
shoreside  sector  would  reduce  national 
net  benefits  to  the  nation  from  the 
fishery  and  destabilize  the  successfully 
developed  shoreside  economic 
infrastructure.  Thus,  there  is  ample 
justification  to  allocate  between  sectors. 
The  proposed  rule  would  provide  each 
sector  with  a  reasonable  opportunity  to 
utilize  this  public  resource.  However,  if 
a  sector  does  not  need  or  intend  to  use 
its  opportunity  to  the  fullest  extent 
possible,  any  unused  portion  of  the 
harvest  guideline  would  be  made 
available  to  the  entire  whiting  fishery. 

2.  Will  this  proposal  encourage 
further  capitalization  in  either  sector? 
None  of  the  options,  including  the 
preferred  option,  are  expected  to 
encourage  further  capitalization  in 
either  sector.  The  at-sea  and  shore-based 
processing  sectors  and  the  catcher  fleet 
are  fully  developed  and  are  believed  to 
be  capable  of  taking  the  proposed 
amounts.  Even  though  the  tonnage 
available  In  1994  is  substantially  higher 
than  in  1993  (and  is  the  highest  level  in 
the  3-year  period  under  consideration), 
market  prices  for  whiting  currently  are 
at  such  low  levels  that  it  is  unlikely  that 
additional  processing  capacity  would  be 
attracted.  At  issue  is  the  extent  that 
existing  capacity  will  be  utilized  on 
whiting,  other  species,  or  not  at  all. 

3.  With  104,000  mt  reserved  for  shore- 
based  operations  in  1994.  what  are  the 
net  benefits  to  the  nation  from  providing 
an  exclusive  opportunity  to  the 
shoreside  sector  to  use  twice  its 
historical  level?  In  1993,  the  Secretary 
was  concerned  that  the  conservation 
burden  of  a  reduced  harvest  guideline 
be  equitably  shared  among  the  sectors. 
Similarly,  the  benefit  of  an  increased 
harvest  guideline  also  should  be 
equitably  shared  between  the  sectors, 
particularly  since  it  is  not  expected  to 
result  in  increased  capitalization,  but 
rather  in  how  effectively  the  existing 
infrastructure  is  used.  Thus,  it  would 
not  be  reasonable  to  limit  the  shoreside 
sector  to  only  what  they  processed  in 
1993  or  any  prior  year. 

The  sboreside  industry  needs  a  longer 
operating  window  to  be  viable  than  the 


at-sea  sector  needs.  Production  by  early 
August  will  be  a  key  component  in 
determining  if  shore-based  processors 
vfill  need  the  entire  reserve.  Any 
uimeeded  portion  of  the  harvest 
guideline  will  be  made  available  to  the 
entire  fishery  on  or  about  August  15, 
assuring  there  is  adequate  time'to 
conduct  successful  operations  on  the 
remainder  of  the  harvest  guideline.  In 
1992  and  1993.  the  at-sea  fleet  was  able 
to  harvest  considerably  more,  than  its 
initial  allocation  due  to  the  release  of 
whiting  not  needed  by  shoreside 
processors. 

The  historical  level  of  catch  or 
production  is  not  the  only 
consideration.  In  1993,  both  the  shore- 
based  and  at-sea  processing  fleets  were 
constrained  from  catching  as  much 
whiting  as  they  wanted.  The  40  percent 
reserve  recognizes  anticipated  lower 
participation  by  catcher/processors  in 
1994  and  beyond,  consistent  with 
implementation  of  the  limited  entry 
program  in  January  1,  1994. 

NOAA  has  reviewed  the  Council's 
recommendation  and  supporting 
analysis  and  initially  has  determined 
that  the  proposed  rule  is  consistent  with 
the  Magnuson  Act  and  its  national 
standards  and  other  applicable  Federal 
laws. 

NOAA  also  requests  comments  on  the 
advisability  of  releasing  additional 
amounts  of  whiting  after  August  15.  but 
only  if  necessary  to  ensure  full 
utilization  of  the  harvest  guideline. 

Clarification 

The  regulatory  text  would  revise  an 
incorrect  cross-reference  at  §663.7 
which  should  read  §  663.23(b)(4)(v). 

Classification 

This  proposed  rule  is  published  under 
authority  of  the  Magnuson  Act.  16 
U.S.C  1801  et  seq.,  and  was  prepared  at 
the  request  of  the  Pacific  Fishery 
Management  Council.  TTie  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  has  initially 
determined  that  this  proposed  rule  is 
necessary  for  management  of  the  Pacific 
coast  groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an 
Environmental  Assessment  (EA)  for  this 
proposed  rule  (contained  in  the  EA/ 
RIR).  and  concluded  that  there  would  be 
no  significant  impact  on  the 
environment.  A  copy  of  the  EA  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  smali  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  Although  the  whiting 
fleet  contains  less  than  20  percent  of  the 
total  number  of  groiindfish  vessels,  if 
this  proposed  rule  diverts  effort  from 
other  traditional  groundfish  stocks, 
more  than  20  percent  of  the  fleet  could 
potentially  be  affected.  However,  none 
of  the  options  is  expected  to  have 
impacts  that  would  qualify  under  any  of 
the  criteria  for  determining  "significant" 
impacts,  nor  would  they  force  any  small 
business  entity  to  cease  operation.  In 
fact,  in  comparison  to  the  status  quo,  the 
proposed  rule  could  result  in  greater 
fishing  opportunities  for  non-whiting 
vessels  and  thus  increased  re\  enues.  For 
these  reasons,  it  is  determined  that  the 
proposed  rule  potentially  would  affect  a 
substantial  number  of  small  entities,  but 
would  not  cause  significant  economic 
impacts  en  those  entities.  Therefore,  an 
initial  regulatory  flexibility  analysis 
(KFA)  is  not  required.  Also,  the  Council 
has  requested  that  this  notice  announce 
a  correction  to  page  77  of  the  EA/RIR, 
the  last  sentence  in  the  Hrst  paragraph, 
so  that  it  reads:  "The  Council  concludes 
that  this  proposed  rule,  if  adopted, 
would  not  have  significant  effects  on 
small  entities  in  1994-1996." 

This  rule  is  not  subject  to  review 
under  E.0. 12866. 

List  ofSabjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  17, 1994. 
OiarlcsKanwIla, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fi^ieries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  663  is  proposed 
to  be  amended  as  follows: 


PAF  T  663-PACtFIC  CX>AST 
cm  UNDFISH  FISHERY 

The  autfiority  citation  for  part  663 
coni  inues  to  read  as  follows: 

Ai  tharily:  16  U.S.C.  1801  et  se?. 

see;  .7   [Amended] 

2.  In  §  663.7,  paragraph  (o),  reference 
to  "'  1 663.23(bKv)"  is  revised  to  read 
"§6)3.23(bU4)(iv)". 

3.  In  §  663.23  paragraph  (b)(4)  is 
addi  id  to  read  as  follows: 


§66; 
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.23    Catch  restrictions. 


(b  •  •  • 

(4  Pacific  Whiting— Allocation.  The 
folk  wing  provisions  apply  from  1994 
tlud^gh  199&—{i)  The  Shoreside 

.  When  60  percent  of  the  aimual 
est  guideline  for  Pacific  whiting  has 
or  is  projected  to  be  taken,  further 
processing  of  Pacific  whiting  will 
p  rohibited  pursuant  to  paragraph 

)(iv)  of  this  section.  The  remaining 
I^rcent  of  the  harvest  guideline  is 
for  harvest  by  vessels 
delivering  to  shoreside  processors. 
)  Release  of  the  Reserve.  That 
on  of  the  annual  harvest  guideline 
that]the  Regional  Director  determines 
not  be  used  by  shoreside  processors 
end  of  that  fishing  year  shall  be 
available  for  harvest  by  all  fishing 
,  regardless  of  where  they 
deli  /er.  on  August  15  or  as  soon  as 
pra<  ticable  thereafter. 

i)  Estimates.  Estimates  of  the 
amdunt  of  Pacific  whiting  harvested 
will  be  based  on  actual  amounts 

.  projections  of  amoimts  that 
be  harvested,  or  a  combination  of 
wo.  Estimates  of  the  amount  of 
fie  whiting  that  will  be  used  by 
sho  eside  processors  by  th^  end  of  the 
fish  ng  year  will  be  based  on  the  best 


harvested, 
wil 
the 
Pac 


information  available  to  the  Regi(uial 
Director  from  state  catch  and  landings 
data,  the  survey  of  domestic  processing 
capacity  and  intent,  testimony  received 
at  Council  meetings,  and/or  other 
relevant  information. 

(iv)  Announcements.  The  Assistant 
Administrator  will  announce  in  the 
Federal  Register  when  60  percent  of  the 
whiting  harvest  guideline  has  been,  or  is 
about  to  be,  harvested,  specifying  a  time 
after  which  further  at-sea  processing  of 
Pacific  whiting  in  the  fishery 
management  area  is  prohibited.  The 
Assistant  Administrator  will  announce 
in  the  Federal  Register  any  release  of 
the  reserve  on  August  15  or  as  soon  as 
practicable  thereafter.  In  order  to 
prevent  exceeding  the  limits  or 
underutilizing  the  resource,  adjustments 
may  be  made  effective  immediately  by 
actual  notice  to  fishermen  and 
processors,  by  phone,  fax.  Northwest 
Region  computerized  bulletin  board 
(contact  206-526-6128).  letter,  press 
release,  and/or  U.S.  Coast  Guard  Notice 
to  Mariners  (monitor  channel  16  VHF), 
followed  by  publication  in  the  Federal 
Register,  in  which  instance  public 
comment  will  be  sought  for  a  reasonable 
period  of  time  thereafter.  If  insufficient 
time  exists  to  consult  with  the  Council, 
the  Regional  Director  will  inform  the 
Council  in  writing  of  actions  taken. 
•        •        •        •        • 

(PR  Doc.  94-4108  Filed  2-1S-94;  12:14  pml 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Oil  and  Gas  Leasing;  Lewis  and  Ctailc 
National  Forest,  MT 

AGENOES:  Forest  Ser\ice.  USDA,  and 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  and  the 
Bureau  of  Land  Management  (BLM)  will 
prepare  an  Envirormiental  Impact 
Statement  (EIS)  to  disclose  the  impacts 
of  proposed  oil  and  gas  leasing  on  the 
Lewis  and  Clark  National  Forest.  The 
Forest  Service  and  the  BLM  will  be  joint 
lead  agencies  for  this  EIS  (40  CFR 
1501.5).  The  EIS  will  be  designed  to 
satisfy  the  requirements  of  the  Federal 
Onshore  Oil  end  Gas  Leasing  Reform 
Act  of  1987  and  implementing 
regulations  (36  CFR  228.102). 
DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  March  31.  1994. 
ADDRESSES:  Send  written  comments  to 
John  D.  Gorman,  Forest  Supervisor, 
Lewis  and  Clark  National  Forest.  P.O. 
Box  869.  Great  Falls,  MT  59403. 
FOR  FURTHER  tNFORiyUTION  CONTACT: 
Robin  Strathy,  Environmental  Analysis 
Team  Leader,  Lewis  and  Clark  National 
Forest,  as  above,  or  phone:  (406)  791- 
7726. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  make  certain  lands 
within  the  Lewis  and  Clark  National 
Forest  administratively  available  for  oil 
and  gas  leasing,  subject  to  constraints 
specified  in  the  1986  Lewis  and  Clark 
National  Forest  Land  and  Resource 
Management  Plan.  The  Forest  Service 
also  proposes  to  authorize  the  BLM  to 
ofi^er  those  lands  for  lease,  subject  to 
specified  stipulations.  Both  the 


administratively-available  decision,  and 
the  leasing  decision  for  specific  lands 
are  being  made.  The  BLM  will  decide 
whether  to  offer  the  specific  lands  for 
lease  subject  to  the  Forest  Service 
ensuring  that  correct  stipulations  will  be 
attached  to  leases  issued  by  BLM.  In 
cases  where  the  surface  resources  are 
not  managed  by  the  federal  government 
but  the  minerals  are  federally  owned 
(split  estate),  the  BLM  will  also  decide 
whether  or  not  to  offer  these  mineral 
rights  for  lease  and  what  stipulations  to 
apply.  Except  where  stipulations 
prohibit  all  surface  use,  operations  and 
development  may  be  allowed  on  the 
leased  lands.  Such  activity  is  subject  to 
the  operator  obtaining  an  approved 
Surface  Use  Plan  of  Operations  from  the 
Forest  Ser/ice  in  accordance  with  36 
CFR.  subpart  E,  228.106  and  228.107. 

The  EIS  will  examine  the  effects  of 
the  proposal  to  implement  the  oil  and 
gas  leasing  direction  in  the  1986  Lewis 
and  Clark  Forest  Plan  and  additional 
alternatives.  The  primary  purpose  of 
this  analysis  is  to  determine  which 
lands  should  be  available  for  leasing, 
what  stipulations  should  be  applied  to    " 
any  leases,  and  which  specific  lands 
should  be  offered  for  lease  at  this  tiraef. 

Lands  affected  are  within  the 
boundaries  of  the  Lewis  and  Clark 
National  Forest.  These  lands  encompass 
several  mountain  ranges  south  and  east 
of  Great  Falls,  Montana  (including  the 
Little  Belt,  Highwood.  Castle,  north 
Crazy.  Big  and  Little  Snowy  Mountains), 
as  well  as  the  eastern  Front  Range  of  the 
Rocky  Mountains  west  of  Choteau, 
Montana.  By  regulation,  several  classes 
of  National  Forest  System  lands  are 
considered  legally  unavailable  for 
leasing  at  this  time,  and  will  be 
considered  unavailable  for  lease  under 
all  alternatives  in  the  analysis.  On  the 
Lewis  and  Clark  Forest,  these  lands 
include  existing  wilderness,  specifically 
the  Bob  Marshall-Scapegoat  Wilderness 
complex.  Also  unavailable  are  those 
lands  recommended  for  wilderness  in 
the  Lewis  and  Clark  Forest  Plan,  which 
includes  about  51.800  acres  on  the 
Rocky  Mountain  Division  adjacent  to 
the  Bob  Marshall  and  Scapegoat 
Wildernesses.  These  lands  are  described 
in  the  Lewis  and  Clark  Forest  Plan  as 
the  Renshaw,  South  Fork  and  West  Fork 
of  the  Teton,  and  Silver  King-Falls 
Creek  areas.  In  addition,  lands  proposed 
for  wilderness  study  under  the  Montana 
Wilderness  Study  Act  (Pub.  L.  95-150) 


are  not  available  for  oil  and  gas  leasing. 
This  includes  92.000  acres  in  the 
Middle  Fork  of  the  Judith  River 
Wilderness  Study  Area  in  the  Little  Belt 
Mountains,  and  98,000  acres  in  the  Big 
Snowy  Mountain  Wilderness  Study 
Area. 

This  analysis  is  required  by  the 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act  of  1987  and  implementing 
regulations  promulgated  in  1990  (36 
CFR  228.102). 

Potential  issues  that  have  been 
identified  to  date  are  the  effects  of  oil 
and  gas  activities  on: 

1.  Threatened  and  endangered  species. 

2.  Sensitive  fish,  wildlife,  and  plant 
species. 

3.  Big  game  wildlife  s{>ecies. 

4.  Water  quality. 

5.  Soil  resources. 

6.  Inventoried  roadless  areas. 

7.  Indian  rights  and  religious  practices. 

8.  Dispersed  and  developed  recreation 
opportunities. 

9.  Heritage  resources. 

10.  Social  and  economic  impacts  to 
local  and  area  communities. 

11.  Consistency  with  Forest  Plan  goals 
and  objectives. 

12.  Lands  considered  in  wilderness 
legislation. 

13.  Scenic  byways. 

14.  Municipal  watersheds. 

15.  Experimental  Forest. 

16.  Noxious  weeks. 

The  Lewis  and  CIaH(  Forest  Plan 
provides  direction  for  the  use  of 
stipulations  to  be  attached  to  leases  in 
order  to  comply  with  Forest  Plan  goals 
and  objectives.  As  outlined  in  the  Forest 
Plan,  no-surface  occupancy  (NSO)  is 
recommended  for  lands  where  oil  and 
gas  development  could  conflict  with 
riparian  values,  wetlands  and 
fioodplains,  as  well  as  on  slopes  greater 
than  60%.  The  Forest  Plan  calls  for  no- 
surface  occupancy  to  protect  existing 
uses  such  as  powerlines,  irrigation 
canals,  and  cemeteries,  and  developed 
recreation  sites,  as  well  as  the  area 
above  Gibson  Dam  on  the  Sun  River. 
Areas  identified  in  the  Forest  Plan  as 
Research  Natural  Areas  also  require  the 
NSO  stipulation.  The  Ford  Creek 
Plateau  area  on  the  Rocky  Mountain 
Division  would  be  available  only  for  no- 
surface  occupancy  leasing  for  the  first 
decade  of  the  Forest  Plan. 

The  Plan  also  identifies  areas  for 
which  timing  restrictions  on  activity 
would  be  stipulated  to  protect  resource 
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values  such  as  threatened  and 
endangered  species  habitat,  sensitive 
species  habitat,  big  game  seasonal 
ranges,  and  raptor  nest  sites.  NSO  is 
Tecommended  in  areas  where  more  than 
one  key  wildlife  habitat  is  present  and 
the  combined  seasons  of  use  leaves  no 
opportunity  for  oil  and  gas  occupancy. 

In  addition,  the  Lewis  and  Clark 
Forest  Plan  identifies  resource  concerns 
requiring  special  operating  constraints, 
such  as  landtypes  susceptible  to 
moderate-severe  cut-bank  failure 
potential,  semi-primitive  recreation 
areas.  Experimental  Forests,  and 
municipal  watersheds.  A  stipulation 
controlling  surface  use  would  be 
applied  to  leases  with  these  resource 
concerns. 

Under  the  Forest  Flan,  stream 
segments  eligible  for  "wild"  status 
under  the  Wild  and  Scenic  Rivers  Act 
of  1968  will  not  be  offered  for  lease. 
Most  of  these  stream  segments  are 
within  existing  wilderness  areas,  but  on 
those  segments  outside  of  designated 
wilderness  on  Forest,  lands  unavailable 
for  lease  include  areas  within  V*  mile 
either  side  of  segments  of  the  South 
Fork  of  the  Sun  River,  the  E)earbom 
River,  and  North  Fork  Birch  Creek. 

Public  participation  will  be  important 
to  the  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  preliminary 
issues  identified  above.  People  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  However,  two  periods  are 
specifically  designated  for  comments  on 
the  analysis:  (1)  During  the  scoping 
process  and  (2)  during  the  E>raft  EIS 
PEIS]  comment  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal.  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  A 
scoping  dociunent  will  be  prepared  and 
mailed  to  parties  known  to  be  interested 
in  the  proposed  action  by  February  25. 
1994.  The  agency  invites  written 
comments  and  suggestions  on  this 
action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development.  In  addition,  public  open 
houses  will  be  held  during  the  scoping 
period:  on  Monday,  February  28  from  5 
p.m.  to  8  p.m.  at  the  Kings  Hill  Ranger 
District  Office  in  White  Sulphur 
Springs,  MT;  on  Wednesday,  March  2, 
from  6  p.m.  until  9  p.m.  at  the  Great 
Falls  Civic  Center  in  Great  Falls,  MT;  on 
Monday,  March  14,  from  6  p.m.  to  9 
p.m.  at  the  Holiday  Inn  in  Missoula. 
MT;  on  Tuesday,  March  16,  from  6  p.m. 
to  9  p.m.  at  the  Little  Flower  Parish  in 
Browning,  MT;  and  on  Wednesday. 


:h  17.  from  6  p.m.  to  9  p.m.  at  the 
)teau  Public  Library  in  Choteau.  MT. 
addition  to  the  proposed  action,  a 
;e  of  alternatives  will  be  developed 
isponse  to  issues  identified  diuing 
)ing.  This  includes  the  no-action 
[matives  required  by  NEPA  in  which 
no  leasing  would  be  authorized  at  this 
tin  e.  The  Forest  Service  will  analyze 
an(  document  the  direct,  indirect,  and 
oil  lulative  effects  of  all  alternatives. 
Sti  )ulations  will  be  developed  to 
mi  igate  effects  and  protect  other 
res  )urces,  and  the  e^ectiveness  of  those 
sti  lulations  will  be  assessed. 

■  he  BLM  and  Forest  Service  are 
joi  itly  preparing  a  Reasonably 
Foi  eseeable  Development  (RFTD) 

see  aario  to  predict  the  level  and  type  of 
oil  and  gas  activity  anticipated  to  occur 
for  the  10-15  year  period  following 
lea  iing.  The  EFD  is  based  on  known 
ge(  logic,  economic,  and  technical 
ini  >rmation  for  the  local  area.  This  RFD 
wi  I  be  used  to  analyze  the  effects  of  the 
pr(  posed  action  and  alternatives. 

'  he  Forest  Service  will  continue  to 
'm\  slve  the  public  and  inform  interested 
an(  affected  parties  on  how  to 
paj  ticipate  and  contribute  to  the  final 
da  ision.  Another  formal  opportunity 
for  response  will  be  provided  following 
CO]  ipletion  of  a  Draft  OS. 

'  he  Draft  EIS  should  beevailable  for 
rev  lew  in  the  fall  of  1994.  The  Final  EIS 
is )  cheduled  for  completion  in 
Se  itember  1995. 

■  he  comment  period  on  the  Draft  EIS 
wi  I  be  45  days  from  the  date  the 

En  rironmental  Protection  Agency 
pu  )lishes  the  Notice  of  Availability  in 
th(  Federal  Register. 

he  Forest  Supervisor  for  the  Lewis 
am  Clark  National  Forest  has  been 
ass  gned  the  task  of  compiling  the  EIS. 
Ho  vever.  the  officials  responsible  for 
ma  cing  the  decision  resulting  from  the 
ani  lysis  are:  David  F.  Jolly,  Northern 
Re  ;ion  Regional  Forester,  Federal 
Bu  Iding,  200  E.  Broadway,  P.O  Box 
761  9,  Missoula.  MT  59807;  and  State 
Dii  Bctor.  USDI-Bureau  of  Land 
Ma  nagement,  Montana  State  Office.  222 
No  Ih  32nd  Street,  P.O.  Box  36800, 
Bil  ings,  MT  59107-6800. 

'  hey  will  decide  on  an  alternative  to 
be  mplemented  after  considering 
coi  iments  and  responses, 
en^  ironmental  consequences  discussed 
in  he  Final  EIS,  and  applicable  laws, 
ref  ilations,  and  policies.  The  decision 
an*  reasons  for  the  decision  will  be 
do  umented  in  a  Record  of  Decision. 

'  he  comment  period  on  the  Draft 
En  rironmental  Impact  Statement  will 
hai  e  45  days  fix)m  the  date  the 
En  rironmental  Protection  Agency 
pu  )lishes  the  Notice  of  Availability  in 
th(  Federal  Register. 


The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.  2d  1016, 
1022  (9th  Cr.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  can  be  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  during  the  scoping  period 
should  be  as  specific  as  possible.  Initial 
comments  concerning  the  scope  of  the 
analysis  should  be  mailed  to  John  D. 
Gorman.  Forest  Supervisor  by  March  31 . 
1994.  When  the  Draft  EIS  is  released,  it 
is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  in  the  draft 
document.  Comments  may  also  address 
the  adequacy  of  the  Draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  February  17, 1994. 
John  D.  Gorman, 
Forest  Supervisor. 
[PR  Doc.  94-4134  Filed  2-23-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureeu  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Roque  A.  IMuracciole;  Order  Denying 
Permisston  to  Apply  for  or  Use  Export 
Licenses 

In  the  matter  of  Roque  A.  Muracciole. 
14311  Southwest  88  Street.  Number  406. 
Miami,  Florida  33186,  and  currently 
incarcerated  at  Federal  Correctional 
Facility — Ashland.  Inmate  Number  41566- 
004,  Post  Office  Box  888716.  Ashland. 
Kentucky  41105. 

On  April  27, 1990,  Roque  A. 
Muracciole  (hereinafter  referred  to  as 
"Muracciole")  was  convicted  in  the  U.S. 
District  Court  for  the  Southern  District 
of  Florida — Miami  Division  of  two 
counts  of  violating  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  §§  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-10, 
March  27. 1993))  (the  "EAA").  by 
possessing  a  controlled  U.S.-origin 
computer  with  knowledge  that  it  was 
intended  for  export  to  Bulgaria,  and  by 
preparing  a  falsified  invoice  with  the 
intent  to  evade  the  provisions  of  the 
EAA.  Section  11(h)  of  the  EAA  provides 
that,  at  the  discretion  of  the  Secretary  of 
Commerce,*  no  person  convicted  of 
violating  the  EAA.  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  piusuant  to,  or 
provided  by,  the  EAA  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1993))  (the  ••Regulations"),  for  a  period 
of  up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regiilations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Muracciole's 
conviction  for  violating  the  EAA.  and 
following  consultations  with  the 


'  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  tiie  Regulation*,  the  Director, 
Ofrice  of  Export  Uceosing.  in  consultation  with  the 
Director.  Office  of  Export  Enfonrement.  exerciae* 
the  authority  granted  to  the  Secretary  by  aection 
llOiloftheEAA. 


Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Muracciole 
permission  to  apply  for  or  use  any 
expOTt  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction,  llie  10-year  period  ends  on 
April  27,  2000. 1  have  also  decided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  EAA  in  which 
Muracciole  had  an  interest  at  the  time 
of  his  conviction. 

Accordingly,  it  is  hereby  Odered: 
L  All  outstanding  individual 
validated  licenses  in  which  Muracdole 
appears  or  participates,  an  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Muracciole's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  April  27.  2000,  Roque  A. 
Murracciole,  14311  Southwest  88  Street. 
Number  406,  Miami,  Florida  33186.  and 
currently  incarcerated  at  the  Federal 
Correctional  Facility— Ashland,  bmiate 
Number  41566-004,  Post  Office  Box 
888716,  Ashland,  Kentucky  41105, 
hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacit}':  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 


nL  After  notice  and  opportunity  for 
comment  as  provided  m  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Muracciole  by  affiliation, 
ownership,  control,  or  position  of 
respcMisibility  in  the  conduct  of  trade  or 
related  services  may  abo  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  §  787.12(a)  of  the 
Regulations,  mthout  pricw  disclostue  of 
the  facts  to  and  8]>ecific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  tedinical 
data  by,  to.  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration:  or  (ii)  order. 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  In  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  April  27, 
2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Roque  A.  Muracciole.  This 
Order  shall  be  published  in  the  Federal 
Register. 

Dated:  February  10. 1994. 
Eileen  M.  Albanese, 

Acting  Director.  Office  of  Export  Licensing. 
IFR  Doc.  94-4091  Filed  2-23-94;  8:45  ami 

BnOJNO  COM  »1»-0T-M 


Action  Affecting  Export  Privileges; 
Sofep  Petrole  et  Derives;  Order 
Denying  Permission  To  A^y  for  or 
Use  Export  Licenses 

In  the  matter  of  Sofep  Petrole  et  Derives. 
6  Rue  Galilee.  77116  Paris,  France. 

On  September  30. 1993.  following  its 
agreement  to  plead  guilty  to  one  count 
of  a  10-coimt  superseding  indictment. 
Sofep  Petrole  et  Derives  (hereinafter 
referred  to  as  Sofep)  was  convicted  in 
the  U.S.  District  Court  for  the  Eastern 
District  of  Texas  of  violating  the  Export 
Administration  Act  of  1979,  as  amended 
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(50  U.S.C.A.  app.  §§2401-2420  (1991, 
Supp.  1993,  and  J>ub.  L.  No.  103-10, 
March  27. 1993))  (the  EAA),  by 
exporting  U.S. -origin  aviation  oil  from 
the  United  States  to  Cuba  without 
obtaining  the  required  export  license 
firom  the  U.S.  Department  of  Commerce. 
Section  11(h)  of  the  EAA  provides  that, 
at  the  discretion  of  the  Secretary  of 
Commerce. 1  no  person  convicted  of  a 
violation  of  the  EAA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1993))  (the  Regulations),  for  a  period  of 
up  to  10  years  ft-om  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Sofep's 
conviction  for  violating  the  EAA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Sofep 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  its 
conviction.  The  10-year  period  ends  on 
September  30,  2003. 1  have  also  decided 
to  revoke  all  export  licenses  issued 
pursuant  to  the  EAA  in  which  Sofep 
had  an  interest  at  the  time  of  its 
conviction. 

Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual 
validated  licenses  in  which  Sofep 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Sofep's  privileges  of 
participating,  in  any  manner  or 


'  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
llOiJoftheEAA. 
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cai  acity.  in  any  special  licensing 
pre  cedure.  including,  but  not  limited  to, 
dis  ribution  licenses,  are  hereby 
rev  )ked. 

I .  Until  September  30.  2003.  Sofep 
Pet  ole  et  Derives,  6  rue  Galilee.  77116 
Par  s,  France,  hereby  is  denied  all 

pri'  ileges  of  participating,  directly  or 
ind  irectly,  in  any  manner  or  capacity,  in 
anj  transaction  in  the  United  States  or 
abr  )ad  involving  any  commodity  or 
fee  inical  data  exported  or  to  be 
exp  orted  from  the  United  States,  in 
wh  lie  or  in  part,  and  subject  to  the 
Ref  Lilations.  Without  limiting  the 
gen  srality  of  the  foregoing, 
par  icipation,  either  in  the  United  States 
or  i  )road.  shall  include  participation, 
din  ctly  or  indirectly,  in  any  manner  or 
cap  icity:  (i)  As  a  party  or  as  a 
rep  esentative  of  a  party  to  any  export 
lice  [ise  application  submitted  to  the 
Dei  artment;  (ii)  in  preparing  or  filing 
wit  1  the  Department  any  export  license 
app  ication  or  request  for  reexport 
aut  lorization,  or  any  document  to  be 
sub  nitted  therewith;  (iii)  in  obtaining 
froi  1  the  Department  or  using  any 
val  dated  or  general  export  license, 
ree:  port  authorization  or  other  export 
con  rol  document;  (iv)  in  carrying  on 
neg  )tiations  with  respect  to,  or  in 
reci  iving.  ordering,  buying,  selling, 
del  vering.  storing,  using,  or  disposing 
of,  i  n  whole  or  in  part,  any  commodities 
or  t  tchnical  data  exported  or  to  be 
exp  jrted  from  the  United  States,  and 
sub  ect  to  the  Regulations;  and  (v)  in 
fina  ncing,  forwarding,  transporting,  or 
othi  r  servicing  of  such  commodities  or 
tec!  nical  data. 

II .  After  notice  and  opportunity  for 
con  ment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 

cor  oration,  or  business  organization 
rela  ed  to  Sofep  by  affiliation, 
owijership,  control,  or  position  of 
resj  onsibility  in  the  conduct  of  trade  or 
rela  ed  services  may  also  be  subject  to 
the  irovisions  of  this  Order. 

I)  .  As  provided  in  §  787.12(a)  of  the 
Reg  ilations,  without  prior  disclosure  of 
the  acts  to  and  specific  authorization  of 
the  Dffice  of  Export  Licensing,  in 
con  uhation  with  the  Office  of  Export 
Enf  rcement,  no  person  may  directly  or 
ind  rectly.  in  any  manner  or  capacity:  (i) 
Ap(  ly  for,  obtain,  or  use  any  license, 
Shi  iper's  Export  Declaration,  bill  of 
ladi  ig,  or  other  export  control 
doc  iment  relating  to  an  export  or 
ree>  Dort  of  commodities  or  technical 
date  by,  to,  or  for  another  person  then 
sub  jct  to  an  order  revoking  or  denying 
his   xport  privileges  or  then  excluded 
fron  practice  before  the  Bureau  of 
Exp  )rt  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
disp  ose  of.  forward,  transport,  finance. 


or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
September  30.  2003. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Sofep.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  February  10, 1994. 
Eileen  M.  Albanese, 

Acting  Director,  Office  of  Export  Licensing. 
IFR  Doc.  94-4093  Filed  2-23-94;  8:45  am! 
BtLLINO  CODE  3S1»-0T-M 


International  Trade  Administration 

[C-549-603] 

Rice  From  Thailand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  March  10, 1992,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  rice 
from  Thailand  (57  FR  8437).  We  have 
now  completed  that  review  and 
determine  the  total  bounty  or  grant 
during  the  period  January  1, 1990 
through  December  31, 1990  to  be  0.53 
percent  ad  valorem  for  all  producers 
and  exporters. 
EFFECTIVE  DATE:  February  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Chadwick  or  Rick  Herring.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  10, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  8437)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  rice  from 
Thailand  (51  FR  12356;  April  10. 1986). 
The  Department  has  now  completed 
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that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Since  the  preliminary  results  of 
review,  respondent,  the  Royal  Thai 
Government  (RTG).  filed  a  case  brief. 
Ail  comments  received  are  addressed  in 
this  notice. 

In  response  to  the  comments,  the 
Department  recalculated  loans  made 
under  the  EPC  program  and  the  ACFT 
program  using  the  1989  benchmark  rate 
instead  of  the  1990  benchmark  rate  for 
short-term  loans  received  in  1989  but 
repaid  in  1990. 

The  Department  adjusted  the  net 
benefit  to  the  millers  under  the  Ministry 
of  Interior  (MOI)  paddy  price  raising 
program.  This  adjustment  results  in  a 
revised  benefit  to  the  millers. 

Because  of  these  changes,  the 
estimated  bounty  or  grant  of  0.69 
percent  ad  valorem  found  in  our 
preliminary  results  has  been 
recalculated  to  0.53  percent  ad  valorem. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  all  Thai  rice  including  rice 
in  the  husk  (paddy  or  rough);  husked 
(brown)  rice  including  basmati  and 
other;  semi-milled  or  wholly-milled 
rice,  whether  or  not  polished  or  glazed, 
including  parboiled  and  other,  and 
broken  rice.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  1006.10.00. 
1006.20.20,  1006.20.40, 1006.30.10. 
1006.30.90  and  1006.40.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1. 1990  through  December  31. 1990  and 
fifteen  programs:  (1)  Export  Packing  and 
Stocking  Credits  (EPCs),  (2)  Marketing 
Organization  of  Farmers  (MOF) 
Payment-in-kind  Program,  (3)  MOF 
Paddy  Rice  Purchase  Program,  (4) 
Cooperative  Promotion  Department 
(CPD)  loans  to  Agricultural  Cooperative 
Federation  of  Thailand  (ACFT),  (5)  Bank 
of  Agriculture  and  Agricultural 
Cooperatives  (BAAC)  Paddy  Rice 
Mortgage  Program,  (6)  BAAC  Second 
Crop  Paddy  FUce  Piirchasing  Program, 
(7)  Ministry  of  Interior  (MOI)  Paddy 
Rice  Raising  Project  and  Compensatory 
Financing  Program  for  Millers,  (8)  Bank 
of  Thailand  (BOT)  Agriciiltiu^ 
Purchase  Project,  (9)  Department  of 
Agricultural  Extension  (DAE)  Loans  to 
Farmer  Associations.  (10)  Public 
Warehouse  Organization  (PWO)  Loan 
Program,  (11)  Department  of  Foreign 
Trade  (DFT)  Purchase  of  Milled  Rice 
Program,  (12)  Export  Processing  Zones, 


(13)  Incentives  for  International  Trading 
Firms,  (14)  Eimort  Promotion  Fund,  and 
(15)  Tax  Certificates  for  Exporters. 

Standing 

Respondent,  the  Royal  Thai 
Government  (RTG),  contends  that  only 
the  USA  Rice  Council  (USA  Rice),  by 
letter  dated  April  29. 1991.  requested 
this  administrative  review,  and  that  the 
Department's  preliminary  determination 
that  this  review  was  initiated  upon 
request  of  an  interested  party  under  19 
CFR  355.2(i)(5)  is  not  supported  by 
substantial  evidence  on  the  record  of 
this  review.  Further,  respondent  argues 
that  there  is  no  evidence  on  the  record 
of  this  review  that  the  Rice  Millers 
Association  (RMA),  the  original 
petitioner  in  this  proceeding,  timely 
requested  a  review  during  the 
anniversary  month  of  the  publication  of 
the  order. 

The  Department  accepted  the  USA 
Rice/RMA  letter  dated  April  29, 1991,  as 
being  a  request  for  review  on  behalf  of 
both  USA  Rice  and  RMA  because  all  the 
statements  in  the  letter  were  made 
collectively  and  the  names  and 
addresses  of  contact  individuals  at  both 
organizations  were  provided.  To 
determine  whether  USA  Rice  had 
standing  as  an  interested  party  in  this 
proceeding,  the  Department  in  its  letter 
of  May  2. 1991,  requested  information 
from  USA  Rice  regarding  the  function  of 
USA  Rice,  the  eligibility  requirements 
for  membership,  and  the  number  of 
members  classified  as  importers, 
producers  or  sellers  of  rice.  By  letter  of 
May  13. 1991.  USA  Rice  provided  the 
requested  Information  as  well  as  copies 
of  their  bylaws,  articles  of 
incorporation,  and  their  annual  report 
covering  the  period  of  review  (POR). 
Based  on  the  information  provided  by 
USA  Rice,  the  Department  determined 
that  USA  Rice  is  an  interested  party  to 
this  proceeding.  Further,  by  letter  dated 
June  7. 1991.  the  Department  asked  that 
RMA  clarify  its  intent  to  request  a 
review  jointly  with  USA  Rice.  RMA's 
affirmative  response  of  June  7, 1991  was 
treated  not  as  a  request  for  review,  but 
as  a  clarification  of  RMA's  intent.  For 
these  reasons,  the  Department  treated 
the  request  for  this  administrative 
review  to  be  jointly  from  USA  Rice  and 
RMA. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opp>ortunity  to  comment  on  the 
j>reliminary  results.  We  received 
comments  bom  the  respondent. 

Comment  1:  Responoent  contends 
that  in  its  preliminary  determination, 
the  Department  wrongly  rejected  the 
short-term  loan  benchmark  developed 


by  the  Bank  of  Thailand  (BOT)  and 
erred  in  using  the  benchmark 
methodology  adopted  in  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  Steel  Wire  Rope  from  Thailand 
(56  FR  46299;  Sept.  11. 1991).  (Steel 
Wire  Rope). 

Respondent  argues  that  the 
Department  failed  to  address  new 
evidence  and  arguments  submitted  by 
the  RTG  in  the  questionnaire  responses 
on  the  record  of  this  review  which  show 
that  the  BOT  benchmaii  methodology  is 
more  representative  of  short-term 
commercial  lending  rates  in  Thailand 
than  the  Department  benchmark 
methodology  used  in  Steel  Wire  Rope. 
The  respondent  explained  that  the  BOT 
compiles  a  database  horn  monthly 
balance  sheets  and  semi-annual  income 
statements  submitted  by  Thai 
commercial  banks  fi^m  which  the  BOT 
calculates  a  weighted-average 
commercial  interest  rate  for  short-term 
borrowing.  Respondent  asserts  that  this 
BOT  benchmark  has  been  consistently 
used  in  all  Thai  cases  previous  to  Steel 
Wire  Rope  and  was  most  recently 
verified  in  the  1989/90  administrative 
review  of  carbon  steel  butt-weld  pipe 
fittings  from  Thailand. 

Respondent  also  argues  that  the  Steel 
Wire  Rope  benchmark  is  premised  on  a 
misunderstanding  of  the  minimiun  loan 
rate  (MLR)  and  minimum  overdraft  rate 
(MOR).  Respondent  asserts  that  the  MLR 
and  MOR  are  merely  an  indication  of 
the  commercial  bank's  prospective 
short-term  lending  rates,  and  that  banks 
are  free  to  make  commercial  loans 
below  either  the  MLR  or  MOR. 
Commercial  banks  usually  indicate  high 
MLRs  because  certain  loans  cannot  be 
made  in  excess  of  their  MLRs.  Further, 
the  MOR  carries  a  higher  interest  rate 
than  regular  loans  and  is  used  only 
when  a  loan  has  not  been  repaid  by  its 
due  date.  The  MLR  and  MOR  are 
"prime"  rates  frt>m  the  perspective  of 
the  commercial  banks,  and  exporters,  as 
secured  borrowers  repaying  in  hard 
foreign  currencies,  often  receive 
commercial  loans  at  rates  below  these 
rates. 

For  these  reasons,  respondent 
contends  that  the  MLR  and  the  MOR  do 
not  refiect  the  actual  lending  practices 
of  commercial  banks,  and  the 
Department  should  instead  use  the  BOT 
benchmark  to  recalculate  the  benefits 
from  all  short-term  loan  programs  found 
countervailable  in  this  review. 

Response:  The  Department  has 
considered  all  the  information 
submitted  in  respondent's  questionnaire 
responses  which  explain  in  detail  the 
methodology  and  sources  of  information 
used  to  calculate  the  BOT  benchmark. 
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However,  using  the  data  submitted  by 
the  respondent  in  the  responses 
resulted,  as  it  did  in  the  Hnal 
determination  aad  order  in  Steel  Wire 
Rope,  in  a  BOT  benchmark  which  was 
lower  than  the  average  of  the  monthly 
prime  rates  (MLRs  and  MORs)  as 
compiled  by  BOT  from  commercial 
banks  and  published  in  the  1990  BOT 
Quarterly  Bulletin,  and  less  even  than 
the  interbank  lending  rate  reported  in 
the  government's  response.  Contrary  to 
respondent's  assertions  that  the  MUL 
and  Nft)R  are  merely  indications  of  the 
commercial  bank's  prospective  short- 
term  lending  rates,  throughout  the  BOT 
Annual  Report  and  Quarterly  Bulletins, 
the  MORs  and  KfLRs  are  reported  both 
as  conunerdal  banks'  interest  rates  to 
prime  customers  or  as  prime  rates  (See 
BOT  1990  Annual  Economic  Report  at 
p.  51  and  55;  and  December  1990  BOT 
Quarterly  Bulletin,  at  p.  12  and  Table 
22,  p.  32).  Also,  the  prime  rates  are 
published  in  the  BOT  Annual  Report 
under  Thailand's  Key  Economic 
Indicators  at  page  one.  Further,  it  was 
foimd  in  Steel  Wire  Rope,  that  most  of 
the  commercial  bank's  short-term  loans 
were  made  at  the  MOR/MLR  rates.  This 
is  confirmed  by  the  1990  BOT  Quarterly 
Bulletin.  Table  12  at  p.  17  and  the  BOT 
Annual  Economic  Report  at  p.  53. 
Finally,  because  the  interbank  lending 
rate  is  the  rate  at  which  a  commercial 
bank  obtains  its  funds,  the  BOT 
benchmark,  which  is  less  than  the 
interbank  lending  rate  reported  in  the 
government's  response,  demonstrates 
unmistakably  that  the  BOT  benchmark 
does  not  reflect  commercial  realities. 

Based  on  these  facts,  the  Department 
is  not  persuaded  that  the  information 
submitted  by  respondent  on  the  record 
of  this  review  more  acciuately  reflects 
the  actual  interest  rates  for  commercial 
short-term  financing  in  Thailand  thfui 
the  published  MLR  and  MOR. 
Therefore,  we  determine  that  it  is 
appropriate  to  continue  to  use  the 
average  of  the  MOR  and  the  MLR  as  our 
benchmark  interest  rate  in  these  final 
results  of  review. 

Ckjmment  2:  Respondent  contends 
that  the  Department  should  apply  the 
1989  benchmark  rate  to  the  benefit 
calculations  for  loans  made  under  the 
EPC  program  in  1989  and  repaid  in 
1990.  Respondent  argues  that  this 
methodology  matches  the  appropriate 
benchmark  rate  to  the  time  when  the 
terms  of  the  loans,  including  the  interest 
rates,  were  set. 

Response:  The  Department's  practice 
is  to  select  a  benchmark  interest  rate  at 
the  time  the  government  and  the  firm 
agree  on  the  terms  of  the  loan,  which  in 
this  case  was  when  the  loan  was 
received.  (See,  e.g..  Final  Affirmative 


Cou  itervailing  Duty  Determination  and 
Cou  itervailing  Ehity  Order,  Steel  Wire 
Rop )  from  Thailand)  (56  FR  46299, 
Sep  ember  11, 1991).  Therefore,  we 
agre  a  that  the  1989  benchmark  rate 
shoi  lid  be  used  for  calculating  the 
beni  fit  of  EPC  loans  received  in  1989 
but  >n  which  interest  was  paid  in  1990 
and  have  recalculated  the  benefit  frY>m 
this  program.  The  revised  net  subsidy 
fron  I  this  program  is  0.32  percent  ad 
vak  rem. 

C  }mment  3:  Respondent  claims  the 
Dep  utment  did  not  follow  its  recent 
prac  tice  of  accounting  for  EPC  loans 
will  repayments  made  both  during  and 
ouU  ide  the  review  period.  Respondent 
argi  es  that,  in  calculating  the  benefit 
fron  1  this  program,  the  Department 
shoi  lid  include  the  entire  loan  if  partial 
reps  yments  are  made  before  and  during 
the :  eview  period  and  exclude  the  entire 
loan  if  repayments  are  made  during  and 
aftei  the  review  period.  RTG  specifically 
requ  ested  corrections  to  be  made  to  22 
loan  s  with  payments  both  inside  and 
outs  ide  the  review  period. 

R{  'sponse:  The  Department  disagrees 
witl  respondent.  According  to  our 
praqtice  as  expressed  in  section 
355J48{b)(3)  of  our  Proposed  Rules,  (54 
FR  ;  3384,  May  31, 1989),  the  benefit 
frt>ii :  a  loan  occurs  when  a  firm  is  due 
to  n  ake  a  payment  on  the  loan.  The 
quel  tionnaire  response  clearly  states 
that  in  the  case  of  EPC  pre-shipment 
loai  s,  the  entire  loan  must  be  repaid  in 
full  ivithin  two  days  of  shipment, 
whe  ther  or  not  this  occurred  before  the 
due  date  on  the  note.  Further,  in  the 
cast  of  EPC  post-shipment  financing, 
the  oan  must  be  repaid  on  the  earlier 
of  tl  e  date  on  which  the  loan  was  due 
or  tl  e  payment  for  the  shipment  was 
rece  ved.  In  both  types  of  loans, 
proi  ision  is  made  only  for  the  payment 
of  tl  e  entire  loan  and  no  provision  is 
mac  B  for  partial  payments.  Therefore, 
we « onsider  each  payment  listed  in  the 
que!  tionnaire  response  to  be  a 
rep{  yment  of  a  separate  loan  and 
acc(  rding  to  our  practice,  have 
cou:  itervailed  all  those  loans  repaid 
witl  in  our  POR  or  with  penalties 
refu  ided  during  the  POR. 

C(  tmment  4:  Respondent  contends 
that  the  loan  disbursements  from  three 
don  estic  price  stabilization  programs — 
CPt  loans  to  ACFT,  BAAC  Paddy 
Mor  :gage  Program  and  BOT  Agricultural . 
Pun  base  Project — should  be  allocated 
ovei  the  crop-year  during  which  the 
fun<  s  were  available  rather  than 
alia  :ated  entirely  during  the  calendar 
yeai  covered  by  the  review.  Respondent 
arg\;  es  that  the  allocation  of  the 
dist  ursements  should  be  made  by 
calc  ilating  a  ratio  of  crop- year  jnonths 
falli  ig  within  1989  to  total  crop-year 


months  which  includes  months  in  both  - 
1989  and  1990.  For  calculating  the 
benefit  fit>m  this  program,  the  1989 
benchmark  should  be  used  for  the 
portion  of  loans  equivalent  to  the  ratio 
of  months  falling  in  1989  and  the  1990 
benchmark  used  for  the  portion  of  loans 
equivalent  to  the  ratio  of  months  falling 
in  1989. 

Response:  The  Department  agrees  in 
part.  'The  questionnaire  response  shows 
all  CPD  loans  to  ACFT,  the  provincial 
federations,  and  district- level 
cooperative  societies  were  disbursed  in 
1989  and  repaid  in  1990.  Therefore,  we 
have  adjusted  our  calculations  to  reflect 
the  use  of  the  1989  benchmark  rate  of 
12.23  for  loans  disbursed  under  this 
program  (see  Comment  2).  The  revised 
net  subsidy  under  this  program  is  0.05 
percent  ad  valorem. 

Although  the  RTG  allocated  the  funds 
to  BAAC  and  BOT  in  1989  at  the 
beginning  of  the  crop  year,  respondent 
submitted  no  information  as  to  when 
the  individual  loans  to  farmers  under 
these  programs  were  disbursed  by  the 
BAAC  and  BOT.  Therefore,  we  continue 
to  consider  the  aggregate  amount  of 
BAAC  and  BOT  loans  to  be  disbursed 
and  repaid  diuing  the  POR. 

Comment  5:  Respondent  asserts  that 
the  Department's  best  information 
available  (BIA)  rate  imposed  on  the  four 
companies  not  submitting  EPC  loan 
information  is  overly  punitive. 
Respondent  argues  that  a  more 
reasonable  method  for  calculating  the 
benefits  for  this  program  should  be 
adopted  because  complete  EPC  loan 
information  was  submitted  for  eight 
companies  accounting  for  95.31  percent 
of  rice  exports  to  the  United  States  for 
which  EPCs  were  received. 

Response:  In  its  questionnaire,  the 
Department  requested  information  on 
all  EPQs  granted,  paid,  or  on  which 
interest  was  paid  or  due  on  rice  exports 
to  the  United  States  during  the  POR.  In 
its  supplemental  questionnaire,  the 
Department  requested  complete  loan 
information  for  all  12  companies 
exporting  to  the  United  States  who 
utilized  EPCs  during  the  POR. 
Respondent  submitted  complete  loan 
information  for  only  eight  of  the  12 
companies  but  stated  in  their 
supplemental  questionnaire  response 
that  the  loan  charts  for  the  four 
exporters  would  be  submitted  as  soon  as 
they  were  available  to  counsel.  No  loan 
information  was  submitted  for  the  four 
companies.  Section  776(c)  of  the  Act 
requires  the  Department  to  use  BIA 
whenever  a  party  refuses  or  is  unable  to 
produce  the  information  requested. 
Furthermore,  §  355.37  of  the 
Department's  regulations  gives  the 
Department  broad  discretion  in  the  use 
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of  BIA  to  calculate  benefits  for  non- 
cooperating  companies  who  do  not 
submit  a  complete  response.  In  light  of 
respondent's  failiue  to  respond  to  our 
request  for  complete  loan  information, 
we  are  continuing  to  use  the  highest 
individual  company  benefit  found  in 
this  review  to  calculate  the  benefit  of 
the  four  companies  not  submitting 
complete  responses.  However,  in 
accordance  with  our  utilization  of 
different  benchmarks  for  1989  and  1990 
loans  (See  response  to  comment  2),  the 
revised  net  subsidy  from  this  program  is 
0.32  percent  ad  valorem. 

Comment  6:  Respondent  contends 
that  the  Department's  application  of 
section  771B  of  the  Tariff  Act  of  1930, 
as  amended,  19  U.S.C.  Sec.  1677-2.  is 
in  error  and,  absent  an  upstream 
subsidies  investigation,  the  Department 
has  no  authority  to  countervail  any  of 
the  paddy  rice  (paddy)  price  support 
and  stabilization  programs  in  this 
review.  Respondent  argues  that  at 
harvest,  the  RTG  intervenes  in  the 
market  to  purchase  paddy  from  paddy 
farmers  at  prices  above  prevailing 
market  prices  and  holds  the  paddy  off 
the  market  imtil  prices  improve. 
Although  this  practice  serves  to  increase 
the  price  received  by  paddy  farmers,  it 
increases  the  millers'  cost  of  paddy, 
thereby  decreasing  the  competitiveness 
of  milled  rice,  the  exported  product,  in 
the  U.S.  and  world  markets.  Therefore, 
an  upstream  subsidies  investigation 
would  show  that  the  price  support  and 
stabilization  programs  for  paddy  rice 
provide  no  competitive  advantage  to 
milled  rice,  the  exported  product,  and 
therefore  are  not  countervailable. 

Further,  respondent  argues  that  the 
Department  should  determine  whether 
771B  is  relevant  to  the  paddy  rice 
purchase  programs  by  reexamining  the 
following  four  factors:  (1)  Paddy 
growers  and  rice  millers  are  not  related 
and  there  is  no  commonality  of 
economic  interest — in  fact,  their 
economic  interests  are  adverse:  (2)  rice 
processing  adds  more  than  limited 
value;  (3)  there  can  be  no  circumvention 
of  the  order  because  both  paddy  rice 
and  milled  rice  are  included  in  the 
scope  of  the  order  and  product  shifting 
is  impossible;  (4)  the  processing 
operations  (milling)  change  the  essential 
character  of  the  paddy  rice  from  an 
inedible  raw  fiber  to  an  edible  grain  and 
create  the  added  value,  whether 
measured  by  price  or  essential 
characteristics.  In  light  of  these  facts, 
respondent  claims  that  it  would  be 
inappropriate  to  apply  section  771B  to 
the  paddy  rice  purchase  programs 
insofar  as  such  programs  serve  only  to 
raise  the  price  of  the  exported  milled 
rice. 


Response:  The  Department  disagrees 
with  Respondent's  contention  that, 
absent  an  upstream  subsidy 
investigation,  the  Department  has  no 
authority  to  countervail  the  paddy  rice 
support  and  stabilization  programs  in 
this  review.  In  this  review,  the 
Department  determines  that  the  criteria 
of  771B  of  the  Act  are  satisfied,  and  as 
such  need  not  apply  an  upstream 
subsidy  analysis  with  respect  to 
subsidies  on  raw  agricultural  products 
used  in  the  production  of  processed 
agricultural  products. 

In  addition,  the  Department  disagrees 
vdth  Respondent's  claim  that  Commerce 
has  deemed  four  factors  relevant  to 
determining  which  agricultural 
subsidies  are  subject  to  section  77lB'8 

i>rovisions.  Respondent  extracts  its  four 
actors  from  Final  Affirmative 
Countervailing  Duty  Determination: 
Live  Swine  and  Fresh,  Chilled  and 
Frozen  Pork  Products  from  Canada,  (50 
FR  25098.  June  17, 1985)  (Live  Swine), 
a  determination  which  predates  section 
771B  by  several  years.  While  the  Live 
Swine  determination  may  have 
provided  the  genesis  for  section  771B.  it 
is  not  dispositive  in  the  Department's 
application  and  interpretation  of  the 
superseding  statutory  provision, 
particularly  in  cases  involving  other 
products. 

Finally,  the  Department  disagrees 
with  Respondent's  argument  and 
reasoning  that  the  domestic  paddy 
purchase  programs  should  not  be 
countervailed  because  they  increase 
milled  rice  export  prices,  decreasing  the 
competitiveness  of  Thai  rice  in  the 
United  States  and  world  markets.  By 
raising  the  farm  income  of  poor  paddy 
farmers  and  stabilizing  a  domestic 
paddy  market,  the  programs  ensure  a 
continuous,  level  supply  of  paddy  rice 
for  domestic  millers.  A  drop  in  the 
supply  of  paddy  due  to  either  seasonal 
low  levels  of  paddy  production  or  a 
decrease  in  the  number  of  paddy 
farmers  could  compel  Thai  millers  to 
source  paddy  abroad  at  even  higher 
prices. 

Prior  to  enactment  of  section  771B, 
the  Department  considered  a  benefit  to 
producers  of  a  raw  agricultural  product 
as  a  benefit  to  producers  of  a  processed 
agricultural  product.  See  Fi^al 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order.  Rice  From  Thailand.  (51  FR . 
12356.  April  10. 1986)  (Rice).  In  Rice  we 
determined  that  "the  primary,  if  not  sole 
purpose  of  all  segments  of  the  industry 
in  the  case  is  to  produce  a  single  end 
product — milled  rice."  We  also  noted 
that  almost  all  of  the  raw  agricultural 
product,  paddy  or  unmilled  rice,  is 
dedicated  to  the  production  of  milled 


rice,  and  determined  that  there  is  a 
single,  continuous  line  of  production 
from  paddy  rice  to  milled  rice.  Rice,  at 
12358. 

Section  1313  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
amended  the  Tariff  Act  of  1930  to 
include  a  new  section  771B  that  states: 
"In  the  case  of  an  agriculttu^l  product 
processed  from  a  raw  agricultural 
product  in  which  (1)  the  demand  for  the 
prior  stage  product  is  substantially 
dependent  on  the  demand  for  the  latter 
stage  product,  and  (2)  the  processing 
operation  adds  only  limited  value  to  the 
raw  commodity,  subsidies  found  to  be 
provided  to  either  producers  or 
processors  of  the  product  shall  be 
deemed  to  be  provided  with  respect  to 
the  manufacture,  production,  or 
exportation  of  the  processed  product." 

In  this  reviewr  we  determine  that  the 
first  criterion  of  section  771B  is  met 
because  the  demand  for  paddy  rice 
depends  substantially  upon  the  demand 
for  milled  rice.  As  in  Rice,  we  find  in 
this  review  that  substantially  all  of  the 
raw  agricultural  product,  paddy  rice,  is 
dedicated  to  the  production  of  milled 
rice.  As  determined  in  Rice,  the  fact  that 
there  is  a  single,  continuous  line  of 
production  from  paddy  rice  to  milled 
rice  is  further  evidence  that  the  demand 
for  the  prior  stage  product  is  dependent 
on  the  demand  for  the  latter  stage 
product. 

Furthermore,  as  in  Final  Results  cf 
Countervailing  Duty  Administrative 
Review;  Rice  From  Thailand  (56  FR  68. 
January  2. 1991)  (Final),  we  determine 
that  the  second  criterion  of  771B, 
limited  value  added,  is  also  satisfied  in 
this  review.  Respondent  would  have  us 
consider  the  difference  between  paddy 
rice  and  milled  rice  in  terms  of  price  as 
the  focus  in  determining  value  added. 
The  statute,  however,  requires  us  to 
consider  the  processing  operation  in 
determining  value  added  for  the 
purposes  of  771B.  Notably,  the  bulk  of 
value  added  in  terms  of  price  reflects 
supply  and  demand  conditionsln  the 
world  market  for  rice  and  includes 
selling  costs  and  profits  in  addition  to 
the  cost  of  milling  or  processing 
operations.  In  this  case,  the  processing 
operations  consist  primarily  of 
parboiling  the  paddy  rice,  removing  the 
rice  hulls,  and  removing  the  bran  layer. 
The  resulting  processed  agricultural 
product,  milled  rice,  while  not  identical 
to  the  raw  agricultural  product,  paddy 
rice,  is  essentially  unchanged  in 
composition.  As  a  result,  &e 
Department  determines  that  the 
processing  operation  itself  adds  only 
limited  value  to  the  raw  commodity. 

Therefore,  for  the  reasons  set  forth 
above,  we  determine  that  subsidies 


found  to  be  provided  to  paddy  rice  shall 
be  deemed  to  be  provided  with  respect 
to  the  manufacture,  production,  or 
exportation  of  milled  rice  in  accordance 
with  section  771B  of  the  Act. 

Comment  7:  Respondent  claims  that 
in  order  to  receive  interest-free  loans 
imder  the  MOI's  loan  program,  millers 
are  required  by  the  Government  to  buy 
paddy  from  farmers  at  prices 
approximately  ten  percent  above 
prevailing  market  prices.  Therefore, 
respondent  argues  that  the  gross  benefit 
from  the  loans  should  be  reduced  by  ten 
percent,  as  authorized  under  section 
771(6)  of  the  Act. 

Response:  For  the  purpose  of 
determining  the  net  subsidy,  section 
771(6)  of  the  Act  allows  the 
administering  authority  to  subtract  from 
the  gross  subsidy  the  amount  of  "(A) 
any  application  fee,  deposit,  or  similar 
pajTnent  paid  in  order  to  qualify  for,  or 
to  receive,  the  benefit  of  the  subsidy,  (B) 
any  loss  in  the  value  of  the  subsidy 
resulting  from  the  deferred  receipt,  if 
the  deferral  is  mandated  by  Government 
order,  and  (C)  export  taxes,  duties,  or 
other  charges  levied  on  the  export  of 
merchandise  to  the  United  States 
specifically  intended  to  offset  the 
subsidy  received."  Our  practice  is  to  - 
interpret  this  section  of  the  Act  very 
narrowly,  and  we  determine  that  the 
requirement  to  buy  paddy  at  prices 
above  prevailing  market  prices  is  not  an 
offset  provided -for  luider  section  771(6). 

However,  in  order  not  to  double-count 
the  subsidy  conferred  upon  the  subject 
merchandise  under  this  program,  we 
have  adjusted  our  preliminary 
calculations.  Under  this  program,  the 
MOI  required  rice  millers  to  purchase 
rice  from  farmers  at  a  price  ten  percent 
above  the  prevailing  market  price.  To 
partially  cover  the  additional  payments 
to  the  farmers,  the  MOI  provided 
interest-free  loans  to  the  rice  millers. 

In  our  preliminary  results  of  review. 
We  calculated  a  countervailable  subsidy 
imder  this  program  based  on  the  ten 
percent  government-mandated  price 
premiimi  paid  to  the  rice  farmers.  If  we 
were  also  to  calculate  a  benefit  from  the 
interest-free  loans  provided  to  the 
millers  to  finance  this  program,  we 
would  be  double-counting  the  benefit 
conferred  on  the  subject  merchandise 
imder  this  program:  once,  as  grant 
payments  provided  to  rice  farmers,  and 
again  as  the  amount  of  interest  savings 
incurred  by  the  millers  from  the 
interest-free  loans  used  to  pay  the  rice 
farmers  the  price  premiiun  grant. 

In  order  to  avoid  this  double- 
counting,  and  to  calculate  properly  the 
full  amount  of  the  subsidy  confeirod 
upon  the  subject  merchandise  under 
this  program,  we  compared  the  amount 
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of  th  I  ten  percent  premium  paid  for 
padc  f  rice  purchases  to  the  amount  of 
the  iiterest  savings  from  the  MOI  loans. 
Beca  ise  the  amount  of  the  interest 
savin  gs  was  greater  than  the  amoimt  of 
the  (  %miums  paid  on  purchases  of 
padc  f  rice,  boUi  the  rice  farmers  and  the 
millc  rs  received  benefits  under  this 
prog  am. 

Sii  ce  section  771B  of  the  Act  applies 
to  th  s  review,  the  benefits  provided  to 
both  rice  farmers  and  millers  are 
deen  ed  to  be  conferred  on  the  subject 
mere  landise.  (See  Comment  6  for  a 
disci  ssion  of  section  771B  of  the  Act.) 
Ther  ifore,  to  determine  the  net  benefit 
to  thi  millers  under  this  program,  we 
calci  lated  the  difference  between  the 
amoi  nt  of  interest  savings  under  this 
prog  am  and  the  ten  percent  premium 
prov  ded  to  the  rice  farmers.  This 
chan  5e  results  in  a  revised  benefit  to  the 
milk  rs  under  this  program.  The  benefit 
to  th(  I  paddy  farmers  remains  the  same 
as  in  the  preliminary  results.  Thus,  by 
divic  ing  the  sum  of  these  two  benefits 
by  th  3  domestic  denominator  and 
appl]  ing  the  export  adjustment  factor, 
the  n  it  subsidy  conferred  upon  the 
subjf  [rt  merchandise  under  this  program 
is  0.(  2  p)ercent  ad  valorem. 

Co  nment  8:  Respondent  points  out 
that  1  le  preliminary  results  have  no 
effec  on  the  cash  deposit  rate  and 
requ(  sts  that  the  Department  rescind 
any  i  istructions  to  Customs  issued 
upor  publication  of  the  preliminary 
detei  minatibn. 

Re  iponse:  No  instructions  were 
issue  i  to  Customs  following  the 
publ  cation  of  the  preliminary  results. 
In  ac  :ordance  with  19  CFR 
355.;  2(c)(10).  the  Department  will  issue 
instr  ictions  to  Customs  after 
publ  cation  of  the  final  results  of  this 
revie  w. 

Fina  Results  of  Review 

As  a  result  of  .our  review,  we 
detei  mine  the  net  bounty  or  grant  to  be 
0.53  jercent  ad  valorem  for  the  period 
Janui  ry  1, 1990  through  December  31, 
1990 

Th  srefore,  the  Department  will 
instr  ict  the  Customs  Service  to  assess 
coun  :ervailing  duties  of  0.53  percent  of 
the  f  D.b.  invoice  price  on  all  shipments 
fromiThailand  of  the  subject 
merchandise  exported  on  or  after 
Janui  iry  1, 1990  and  on  or  before 
Dece  nber  31, 1990. 

Fu  Iher,  as  provided  by  section 
751(1  )(1)  of  the  Act,  the  Department  will 
instr  ict  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
coun  :ervailing  duties  of  0.53  percent  of 
the  f  D.b.  invoice  price  on  all  shipments 
of  th  I  subject  merchandise  from 
Thai  and  entered,  or  withdrawn  from 


warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  February  14, 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-4197  Filed  2-23-94;  8:45  am) 

BILLING  COOE  3510-OS-P 


Notice  of  Scope  Rulings 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

summary:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  October  1 , 
and  December  31;  1993.  In  conjimction 
with  this  list,  the  Department  is  also 
publishing  a  hst  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  ^e  end  of  each 
quarter. 

EFFECTIVE  DATE:  February  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Guglielmi,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2704. 

Background: 

The  Department  of  Commerce 
regulations  (19  CFR  353.29(d)(8)  and 
355.29(d)(8))  provide  that  on  a  quarterly 
basis  the  Seicretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulings 
completed  within  the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  October  1,  and  December  31. 

1993,  and  pending  scope  clarification 
and  anticircimivention  inquiry  requests. 
The  Department  intends  to  publish  in 
April  1994  a  notice  of  scope  rulings  and 
anticircumvention  inquiries  completed 
between  January  1. 1994,  and  March  31, 

1994,  as  well  as  pending  scope 
clarification  and  anticircumvention 
inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number. 
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requester(s).  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between 
October  1,1993  and  December  31. 1993: 

Coimtry:  Japan 

A-588-810:  Mechanical  Transfer 

Presses 

Aida  Engineering.  Ltd.— The  FMX 
cold  forging  press  is  within  the  scope  of 
the  order— 11/23/93. 
A-5S8-817:  Flat  Panel  Displays 

International  Digital  Electronics — 
Certain  electroluminescent  FPDs  used 
in  the  Graphic  Control  Panels,  models 
GP-410  and  GP-430,  are  within  the 
scope  of  the  order;  models  GP-511T, 
GP-530T  and  GP-530VM  terminated 
due  to  the  revocation  of  the  active- 
matrix  FPD  order— 10/04/93. 
Country:  Italy 
A-475-801:  Antifriction  Bearings  (other 

than  Tapered  Roller  Bearings)  and 

Parts  Thereof 

Fiber  Services — Certain  textile 
machinery  components  are  outside  the 
scope  of  the  order— 12/23/93. 

Anticircumvention  Rulings  Completed 
Between  October  1.  1993  and  December 
31.  1993 

None. 

Scope  Inquiries  Terminated  Between 
October  1.1993  and  December  31, 1993 
None 

Anticircumvention  Inquiries  Terminated 
Between  October  1,  1993  and  December 
31.  1993 

None. 

Pending  Scope  Clarification  Requests  As 
of  December  31,1 993 

Country:  Mexico 

A-201-805:  Circular  Welded  Non-Alloy 
Steel  Pipe 

AUied  Tube  &  Conduit  Corp., 
American  Tube  Co..  Century  Tube 
Corp..  CSI  Tubular  Productions,  Inc., 
Laclede  Steel  Co..  LTV  Tubular 
Productions  Co..  Sawhill  Tubular 
Division.  Sharon  Tuba  Co.,  Tex-Tube 
Division,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co. — 
Clarification  to  determine  whether  pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually  used  as 
standard  pipe,  is  within  the  scope  of  the 
order. 

Country:  Brazil 
A-351-«09:  Circular  Welded  Non-Alloy 

Steel  Pipe 


Allied  Tube  &  Conduit  Corp., 
American  Tube  Ca,  Century  Tube 
Corp.,  CSI  Tubular  Productions,  Inc., 
Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co..  Sawhill  Tubular 
Division.  Sharon  Tube  Co..  Tex-Tube 
Division,  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co. — 
Clarification  to  determine  whether  pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  ot  when  actually  used  as 
standard  pipe,  is  within  the  scope  of  the 
order. 

Country:  People's  Republic  of  China 
A-570-501:  Paint  Brushes 

Stanley  Works —  Clarification  to 
determine  whether  paint  brushes  with  a 
blend  of  60%  synthetic  and  40%  natural 
fibers  are  within  the  scope  of  the  order. 
A-570-^03:  Cotton  Shop  Towels 

Win-Tex  Products.  Inc.  (original 
applicant) — Clarification  to  determine 
whether  certain  cotton  shop  towels  are 
within  the  scope  of  the  order.  This 
scope  ruling  was  remanded  to  the 
Department  by  the  Court  of 
International  Trade  for  further  analysis. 
A-570-504:  Candles 
A.J.  Cohen — Clarification  to  determine 

whether  certain  holiday  taper  wax 

candles  are  within  the  scope  of  the 

order. 

A-570-504  Candles 

E  &  G  Company — Clarification  to 
determine  whether  certain  musical 
hohday  wax  candles  are  within  the 
scope  of  the  order. 
Country:  Korea 
A-580-809:  Qrcular  Welded  Non-Alloy 

Steel  Pipe 

Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions.  Inc.. 
Laclede  Steel  Co..  LTV  Tubular 
Productions  Co..  Sawhill  Tubular 
Division.  Sharon  Tube  Co..  Tex-Tube 
Division.  Western  Tube  &  Conduit 
Corp.,  Wheatland  Tube  Co.— 
Clarification  to  determine  whether  pipe 
produced  to  API  5L  line  pipe 
specifications  or  to  both  ASTM  A-53 
standard  pipe  specification  and  the  API 
5L  line  pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually  used  as 
standard  pipe,  is  within  the  scope  of  the 
order. 

Country:  Venezuela 

A-307-805:  Qrcular  Welded  Non-Alloy 
Steel  Pipe 

Self-initiation.  Qarification  to 
determine  whether  pipe  produced  to 


API  5L  line  pipe  spedficaticms  or  to 
both  ASTM  A-53  standard  pipe 
spedficatioo  and  the  API  5L  line  pipe 
specification  (dual-certified  pipe),  when 
intended  for  use  as  standard  pipe  or 
when  actually  used  as  standard  pipe,  is 
within  the  scope  of  the  order. 
Coimtry:  Japan 
A-588-014:  Tuners 

Alpine  Electronics — Clarification  to 
determine  whether  certain  car  radio/ 
stereo  and/or  replacement  f>arts, 
comprised  of  four  subassemblies  and 
their  components,  are  %vithin  the  scope 
of  the  order. 

Fujitsu  Ten  Corporation  of  America — 
Clarification  to  determine  whether 
certain  "front  end"  components  of  car 
tuners  are  within  the  scope  of  the  order. 
A-588-015:  Televisions 

AGIV  (USA)  Inc.— Clarification  to 
determine  whether  AIWA  Model  VX- 
T1000MK3KE1  color  TV-VCR 
jcombination  is  within  the  scope  of  the 
order. 

A-588-ai4:  Polyethylene  Terephthalate 

Fihn(PET)— 

Kimoto  U.S.A.  Inc.,  Clarification  to 
determine  whether  certain  Anti-Static 
Clear  Film  is  within  the  scope  of  the 
order. 

A-588-055:  Acrylic  Sheet 

Sekisui  America  Corp. — Clarification 
to  determine  whether  ESLON  DC 
PLATE  manufactured  by  Sekisui 
Chemical  Co.,  Ltd.,  is  within  the  scope 
of  the  order. 

A-588-40S:  Cellular  Mobile  Telephones 
and  SubassembUes  Matsushita 
Communication  Industrial  Co..  Ltd.. 
and  its  related  entities — Clarification 
to  determine  whether  certain  portable 
cellular  telephones,  Panasonic  models 
EB-3530  and  EB-3531,  comprised  of 
eight  kits  and  numerous  accessories, 
subassemblies  and/or  comp>onents 
thereof,  are  within  the  scop>e  of  the 
order. 

A-588-405:  Matsushita  Communication 
Industrial  Co.,  Ltd..  and  its  related 
entities — Clarification  to  determine 
whethw  three  models  of  hand-held 
portable  cellular  telephones  and  their 
subassemblies  and/or  components 
'  thereof,  are  within  the  scope  of  the 
order. 

A-588-405:  Toyocom  U.S.A.  he— 
Clarificatian  to  determine  whether 
temperature  compensated  crystal 
oscillators  (TCXOs)  and  High 
Frequency  Crystal  Mechanical  filters 
(HCM  filters)  are  within  the  scope  of 
the  order. 

A-588-405:  Mitsubishi  Electric  Corp., 
Mitsubishi  Electronics  America,  Inc., 
Mitsubishi  Consumer  Electronics 
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America,  In& — Clarification  to 
determine  whether  Electronic  Model 
MT109  and  MT119  Portable  Cellular 
Telephones  are  within  the  scope  of 
the  order. 

A-588-405:  TDK  Corporation  of 
America, — Clarification  to  determine 
whether  Duplexer^.  Voltage  Control 
Oscillators  and  Isolators  are  within 
the  scope  of  the  order. 

A-58&-405:  Sony  Corporation  and  Sony 
Electronics  Inc.— Clarification  to 
determine  whether  model  CM-H333, 
and  subassemblies  thereof  are  within 
the  scope  of  the  order. 

A-588-823:  Professional  Electric 
Cutting  Tools  Maklta  Inc.,  Makita, 
U.S.A. — Clarification  to  determine 
whether  electronic  jig  saw  model 
4303C  is  within  the  scope  of  the 
order. 

A-588-823:  N4akita  Inc.  Makita, 
U.S.A.— Clarification  to  determine 
whether  Router  models  3621  and 
3621A  are  within  the  scope  of  the 
order. 

A-588-823:  Makita  Inc.  Makita, 
U.S.A. — Clarification  to  determine 
whether  a  bench  top  wet  tile  saw  is 
within  the  scope  of  the  order. 

A-588-604:  Tapered  Roller  Bearings 
and  Parts  Thereof 
Koyo  Seiko— Clarification  to 

determine  whether  certain  forgings  are 

within  the  scope  of  the  order. 

Country:  Argentina 

C-357-803:  Leather 
Petitioners — Clarification  to 

determine  whether  upper  bovine  leather 

without  hair  on,  not  whole,  prepared 

after  tanning  is  within  the  scope  of  the 

countervaiUng  duty  order. 

Country:  Sweden 

A-401-040:  Stainless  Steel  Plate 
Armco,  Inc.,  CO.  Carlson,  Allegheny 

Ludlum  Corp..  and  Washington  Steel 

Corp. — Clarification  to  determine 

whether  Stavax,  Ramax,  and  904L  are 

within  the  scope  of  the  order. 
Avesta  Sheffield — Clarification  to 

determine  whether  stainless  steel  "hot  . 

bands"  are  within  the  scope  of  the 

order. 

Country:  Germany 

A-428-801:  Antifriction  Bearings  (other 
than  Tapered  Roller  Bearings)  and 
Parts  Thereof 
SKF — Clarification  to  determine 

whether  certain  textile  machinery 

components  are  within  the  scope  of  the 

order. 

A-428-801:  Consolidated  Saw  Mill 
International  (CSMI)  Inc.— 
Clarification  to  determine  whether 
certain  Cambio  bearings  contained  in 
its  sawmill  debarieer  are  within  the 
scope  of  the  order. 
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Coun  ry:  Brazil 

A-3S  t-603:  Brass  Sheet  and  Strip 

Ell  [na  International  Inc. — 
Clan  ication  to  determine  whether  brass 
circle  s  are  within  the  scope  of  the  order. 

Pend  ng  Anticircumvention  Inquiry 
Requ  tsts  As  of  October  1. 1993 

Coun  ry:  Mexico 

A-20 1-806:  Steel  Wire  Rope 

Coi  (imittee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
M^i  facturers — Anticircumvention 
inqui  7  to  determine  whether  a 
prodi  icer  of  steel  wire  rope  in  Mexico  is 
circu  nventing  the  antidumping  order 
by  in  porting  steel  wire  strand  into  the 
Unite  d  States  where  it  is  wound  into 
steel  Aire  rope. 

Coun  ry:  Japan 

A-5fl  }-807:  Industrial  Belts  and 
Coi  nponents 

BRiCOFLEXCorp.— 
Anti(  ircumvention  inquiry  to  determine 
whet  ler  the  order  is  being  circumvented 
by  th' )  processing  of  Japanese  belting 
into  I  elts  in  Mexico  before  importation 
into  t  \e  United  States. 

Coun  try:  Jap>an 

A-58  »-818:  Personal  Word  Processors 

Sn  ith  Corona  Corporation — 
Anti(  ircumvention  inquiry  to  determine 
whet  ler  the  order  is  being  ciromivented 
by  th )  importation,  completion  and 
asser  tbly  of  personal  word  processor 
parts  and  components  by  Brother 
Indui  tries  (USA),  Inc..  in  the  United 
State  >. 

Cour  try:  People's  Republic  of  China 
A-55  [>-814:  Butt-Weld  Pipe  Fittings 

U.I  >.  Fittings  Groups 
Antii  ircumvention  inquiry  to  determine 
whet  ler  the  order  is  being  cimmivented 
by  ac  ding  value  in  Thailand  (modifying 
pipe  ittings  to  "finished"  from 
"unf  nished"  status)  after  importation 
from  the  People's  Republic  of  China. 

Int  )rested  parties  are  invited  to 
comi  lent  on  the  accuracy  of  the  list  of 
pend  ing  scope  clarification  requests. 
Any  I  »mments  should  be  submitted  to 
the  fi  ssistant  Secretary  for  Import 
Adm  nistration.  International  Trade 
Adm  nistration.  room  B-099,  U.S. 
Depi  rtment  of  Commerce,  14th  Street 
and  I  k>nstitution  Avenue,  NW.. 
Was]  ington,  DC  20230. 

Dat  »d:  February  12. 1994. 
Josep  I  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  D  Qc  94-4196  Filed  2-23-94;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  931091-3291] 

Notice  of  Proposed  Validation 
Requirements  for  Products 
implementing  Federal  Information 
Processing  Standards;  Publication 
(PIPS  PUB)  140-1.  Security 
Requirements  for  Cryptographic 
Modules 

AQENCV:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 

action:  Notice. 

SUMMARY:  NIST  invites  interested 
members  of  the  public  to  review 
validation  requirements  that  have  been 
developed  for  products  that  implement 
FIPS  PUB  140-1.  Security  Requirements 
for  Cryptographic  Modules.  NIST  plans 
to  establish  a  product  certification 
program  using  independent  third  party 
laboratories  to  validate  cryptographic 
modules  for  conformance  to  the  security 
requirements  of  FIPS  140-1.  The 
requirements  for  certification  will  be 
finalized  after  the  proposed  procedures, 
inspections  and  tests  for  conformance 
have  been  determined.  A  National 
Voluntary  Laboratory  Accreditation 
Program  will  be  set  up  to  accredit  the 
third  party  laboratories  at  an 
appropriate  future  time.  At  this  time. 
NIST  solicits  pubUc  review  of  the 
proposed  procedures,  inspections,  and 
tests  that  will  be  used  and  the  expected 
results  to  be  achieved  in  the  validation 
of  cryptographic  modules. 

Those  wishing  to  review  the 
validation  requirements  may  obtain  a 
copy  from  the  Standards  Processing 
Coordinator  (ADP),  National  Institute  of 
Standards  and  Technology,  Technology 
Building,  room  B64,  Gaithersburg,  MD 
20899,  telephone  (301)  975-2816. 

DATES:  NIST  will  continue  to  develop 
the  validation  program  for  FIPS  140-1, 
and  will  issue  notices  as  appropriate 
concerning  the  program.  Comments  on 
the  validation  requirements  are  invited 
by  May  25, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Validation 
Requirements  for  FIPS  PUB  140-1. 
Technology  Building,  room  B154. 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lisa  Camahan.  (301)  975-3362. 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 


Dated:  February  17, 1994. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  94-4180  Filed  2-23-94;  8:45  amj 
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COMMriTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Hungary 

February  17. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


EFFECTIVE  DATE:  February  25, 1994. 
FOR  FURTHER  MFORMATICH  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  February  4, 1994,  the 
Governments  of  the  United  States  and 
the  Republic  of  Hungary  reached 
agreement  to  amend  and  extend  their 
current  bilateral  textile  agreement  for 
two  consecutive  one-year  periods, 
beginning  on  January  1, 1994  and 
extending  through  December  31. 1995, 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  January  1. 1994 
through  December  31, 1994, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA'nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

Rita  0.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

February  17. 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  February  4, 
1994.  between  the  Governments  of  the 
United  States  and  the  Republic  of  Hungary; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  February  25, 1994,  entry  into  the 
United  States  for  consumption  and 
withdrawal  £rom  warehouse  for  consumption 
of  wool  and  man-made  fil)er  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1994  and  extending  through 
December  31. 1994,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-montti  restrain! 
limiti 

410  

433  „._ 

434 

435  ...... 

443  _    „. 

444  .„ 

448  _. 

604  

887.567  square  me- 
ters. 
16.832  doTea 
14.281  dozea 
24,686  dozen. 
158,116  numbers. 
51,005  numt)ers. 
21316  dozea 
966,144  kilograms. 

'  The  limits  have  not  bean  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,1993. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  ttirough  December 
31, 1993  shall  be  charged  against  Uiose  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Custcmu  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rica 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 


Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementatioa 
of  Textile  Agreements. 

[FR  Doc.  94-4199  Filed  2-23-94;  8:45  am] 

BaUNO  OOK  3S1«-INV# 


Announcement  of  Import  Restraint 
Umlts  for  Certain  Cotton,  Wool.  Man- 
Made  Piber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Macau 

February  17, 1994. 
AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  February  25. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande.  International  Trade 
Specialist,  OfEce  of  Textiles  and 
Apparel.  U.S.  Dep>artment  of  Commerce, 
(202)  482-4212.  For  Information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-opening.<;.  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  January  28.  1994.  the 
Governments  of  the  United  States  and 
Macau  agreed  to  amend  and  extend 
further  their  Bilateral  Cotton,  Wool. 
Man-Made  Fiber,  Sillc  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement 
through  December  31,  1995. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  beginning  on 
January  1, 1994  and  extending  through 
December  31. 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993). 

The  letter  to  the  QNnmissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desigited  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  its 

provisions. 

IUtaD.Ha]m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comniittee  fbr  the  Implementation  of  Textile 
Agreements 

February  17, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  The  directive  issued 
to  you  on  November  16, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  directs  you  to  count 
imports  of  certain  textiles  and  textile 
products,  produced  or  manufactured  in 
Macau  and  exported  during  the  period 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994.  Effective  on 
February  25, 1994,  you  are  directed  to  no 
longer  monitor  those  categories  for  which 
import  restraint  limits  are  not  being 
established  in  this  directive.  Monitoring  data 
for  the  remaining  categories  shall  be  applied 
to  the  limits  estaolished  below. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973.  as  further 
extended  on  December  9, 1993;  pursuant  to 
the  Memorandum  of  Understanding  dated 
January  28, 1994  twtween  the  Governments 
of  the  United  States  and  Macau:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  Marcn  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 

,  entry  into  the  United  States  for 

constimption  and  withdrawal  ftom 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Macau  and  exported  during 
the  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31, 1994,  in  excess  of  the  following 
levels  of  restraint: 


33f  B36 
33<   . 


Category 

Twelve-^nonth  restraint 
limit* 

LBvela  in  Group  1 

219  ._.:„... 

2.000.000  square  me- 

ters. 

225  

7.000,000  square  me- 

■ 

ters. 

237  . 

61.000  dozen. 

313  

6.000,000  square  me- 

ters. 

314  — 

1,000,000  square  me- 

ters. 

315  

3,000,000  square  me- 

ters. 

317  ._ 

5,000,000  square  me- 

ters.: 

326. 

2X)00,000  square  me- 

ters. 

331/831  .^_„ 

300.000  .dozen  pairs. 

333^4/335^33/ 

210JB51  dozen  o( 

834/835. 

wtiichiKit  more  ttian 

111.121  dozen  Shan 

be  in  Categories 

333/335/833/835. 

33! 

34(    

341 

34:  34a«47  "" 

35C  850  

351851   

35S-C/659-C2 

35S  -V3 

611   


62<  826/627/628/629 


631  „ 

63C  834/635 
63(839/838 

64(    

641840  

642  842  . 

645  846  . 

647  848  

65S  '852  ...... 

65<  -S«  _ 


67t    

84i  846  

Qrdjplt 

40(  -469.  as  a  group 

Sul  level  in  Group  II 
44e  '446  „. „ 


50.000  dozen. 

271.565  dozen. 

1.137,492  dozen. 

257.037  dozen. 

165.783  dozen. 

75,000  dozen. 

45,860  dozen. 

642,789  dozen. 

50,000  dozen. 

60,000  dozen. 

300,000  kilograms. 

100,000  kilograms. 

2,000,000  square  me- 
ters. 

5,000,000  square  me- 
ters. 

231.386  dozen  pairs. 

446,706  dozen. 

1,391 ,054  dozen. 

98.905  dozea 

169.992  dozen. 

99.039  dozen. 

231 .843  dozen. 

467,698  dozen. 

160,000  dozen. 

100,000  kilograms. 

340,194  kik>grams. 

102,000  dozen. 

1 ,448,022  square  me- 
ters equivalent. 

78,065  dozen. 


nie  limits  tiave  not  t>een  ac^ted  to  ac- 
tor any  imports  exported  after  December 
1993. 

Category    359-0:    only    HTS    numt)ers 

3.42I025,    6103.49.30d4.    6104.62.1020, 

69.3010,    6114.20.0048,    6114.20.0052, 

6203.42.2090.    6204.62i?01 0, 

0010,  6211.32.0025  and 

42.0010;   Category   659-C:   only   HTS 

8103.2j.0055.        6103.43.2020, 

43.2025.    6103.49.2000,    6103.49.3038, 

83.1020.    6104.63.1030.    6104.69.1000, 

69.3014,    6114.30.3044.    6114.30.3054. 

.43.2010,    6203.43.2090.    6203.49.1010, 

.49.1090.    6204.63.1510,    6204.69.1010. 

10.4015,    6211.33.0010,    6211.33.0017 

6211.43.0010. 

spategory    359-V:    only    HTS    numbers 

1(^.19^2030.    6103.19.4030,    6104.12.0040. 

.19.2040.    6110.20.1022,    6110.20.1024, 

0.20.2030,    6110.20.2035,   6110.90.0044, 

90.0046.   6201.92iM)10,    6202.92.2020. 

19.1030.    6203.19.4030.    6204.12.0040, 

19.3040,  6211.32.0070  and 

.42.0070. 

^pategory    659-^    only    HTS    numbers 

112.31.0010,    6112.31.0020,    6112.41.0010, 

12.41.0020,    6112.41.0030,    6112.41.0040. 

11.1010,    6211.11.1020,    6211.12.1010 

6211.12.102a 


cotfit 
31. 

61  d3. 

61(1 

62(  142.2010, 

621 1.32.1 

6211 

fMjr  ibers 

61(3 

61(4 

61(4 

62(3 

62(3 

621  D. 

an. 

61(3 

61$ 

61 

61 

62d3. 

62(4 

6211 

61 
61 

6211 
am 

I  aports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  I  jstraint  to  the  extent  of  any  unfilled 
ball  tnces.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
pre  >rious  entries,  such  goods  shall  be  subject 
to  I  le  leveb  set  forth  in  this  directive. 

L  aport  charges  ht  part-Categories  359-<]/ 
6Sf  -C.  359-V  and  659-S  shall  be  provided 
at  I  later  date. 


The  conversion  factor  (square  meters 
equivalent/category  unit)  for  Categories  445/ 
446  is  12.4. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  94-4200  Piled  2-23-94: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretaiy 

The  US  Strategic  Command  Strategic 
Advisory  Group:  Closed  Meeting 

AQENCV:  USSTRATCX)M.  Department  of 
Defense. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  CINCSTRATCX)M  has 
scheduled  a  closed  meeting  of  the 
Strategic  Advisory  Croup. 

DATES:  The  meeting  will  be  held  £rom  17 
and  18  March  1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Offutt  AFB,  Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 
USSTRATCXJM  Strategic  Advisory 
Group.  Offutt  AFB,  Nebraska  68113. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss 
strategic  issues  that  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified 
TOP  SECRET  in  accordance  with 
Executive  Order  12356,  2  April  1982. 
Access  to  this  information  must  be 
strictly  limited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to-know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense.  Accordingly,  the 
meeting  will  be  closed  in  accordance 
with  5  U.S.C  App  n  Para  lG(d)  (1976). 
as  amended. 

Dated-  February  17, 1994. 
PatTida  L.  Tepplngi,   . 

Alternate  OSDPedertdBegister  Liaison 
Officer,  Department  ofDe^nse. 
(FR  Doc  94-4097  Filed  2-23-94;  8:45  am) 
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Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  (Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Ck>mmittee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). . 

Date  of  Meeting:  14  March  1994. 

Time  of  Meeting:  1000-1600  (classified). 

Place:  Pentagon,  Washington  DC 

Agenda:  Several  Army  Science  Board 
members  will  participate  in  a  Department  of 
Army  Technical  Review  of  "Electric  Gun 
Technology."  Discussions  will  involve 
Technology  Options,  classified  and 
proprietary  information,  and  a  closed  door 
executive  session.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  title  5,  U.S.C,  specifically 
subparagraphs  (1)  and  (4)  thereof,  and  title  5, 
U.S.C,  appendix  2,  subsection  l()(d).  The 
proprietary  and  classified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  all  portions  of  the 
meeting.  The  ASB  Administrative  Officer 
Sally  Warner,  may  be  contacted  fbr  further 
information  at  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
fPR  Doc  94-4087  Filed  2-23-94;  8:45  amj 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(aj(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92—463).  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  22  March  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean.  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C.  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
.\dministrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc  94-4088  Filed  2-23-94;  8:45  am) 
BiujNO  cooE  sne-os-H 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  15  March  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean.  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C,  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-4089  Filed  2-23-94;  8:45  am) 
BiUMO  cooe  3710-aa-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  9  March  1994. 

Time  of  Meeting:  1300-1600. 

Place:  TRADOC  HQ,  Ft  Monroe,  VA. 

Agenda:  The  Army  Science  Board's  Issue 
Group  on  Analysis,  Test  and  Evaluation  will 
meet  to  conduct  a  review  of  the  operation  of 
the  "Battle  Labs"  and  how  it  relates  to 
operational  testing.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further  information  at 
(703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc  94-4348  Filed  2-23-94;  8:45  am) 
BILUNO  COOC  3710-Oe-M 


Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Disposal  of  Decommissioned, 
Defueled  Cruiser,  Ohio,  and  Los 
Angeles  Class  Naval  Reactor  Plants 

AGENCIES:  Department  of  the  Navy  and 
Department  of  Energy. 
SUMMARY:  The  Department  of  Navy,  with 
the  Department  of  Energy  as  a 
cooperating  agency,  annoimces  its 
intent  to  prepare  an  Environmental 


Impact  Statement  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  in 
accordance  with  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  parts  1500-1508).  and  to 
conduct  a  series  of  public  scoping 
meetings.  This  Environmental  Impact 
Statement  will  address  final  disposal  of 
decommissioned,  defueled  reactor 
plants  fixim  cruisers  and  OHIO  (Trident) 
and  LOS  ANGELES  (SSN  688)  Class 
submarines  and  will  analyze  the 
associated  reasonably  foreseeable 
environmental  impacts.  Hie  disposal  of 
future  reactor  compartments  from 
vessels  that  have  not  yet  been 
commissioned  (e.g.,  SEA  WOLF  Class  of 
submarines)  will  be  addressed,  as 
appropriate,  in  future  National 
Environmental  Policy  Act  documents. 
By  participating  as  a  cooperating  agency 
in  this  Environmental  Impact  Statement, 
the  Department  of  Energy  expects  to  be 
able  to  adopt  this  Environmental  Impact 
Statement,  if  appropriate,  to  fulfill  its 
environmental  review  obligations  imder 
the  National  Environmental  Policy  Act. 

In  accordance  with  the  Ck>imcil  on 
Environmental  Quality  National 
Environmental  Policy  Act  regulations, 
the  Department  of  the  Navy  is  preparing 
this  Environmental  Impact  Statement  to 
focus  on  the  potential  for  significant 
environmental  impacts  and  to  consider 
reasonable  alternatives. 

Because  of  the  common  design 
characteristics  of  the  reactor  plants  and 
their  reactor  compartments,  the  method 
currently  being  used  by  Puget  Sound 
Naval  Shipyard  in  Bremerton. 
Washington  to  dispose  of  submarine 
reactor  compartments  is  the  preferred 
alternative  for  disposal  of  the  defueled 
reactor  plants  from  cruisers  and  OHIO 
and  LOS  ANGELES  Class  submarines. 
Briefly,  this  alternative  would  involve 
draining  the  piping  systems,  tanks, 
vessels,  and  other  components  to  the 
maximum  extent  practical,  sealing  the 
radioactive  systems,  removing  the 
reactor  compartment  and  seaUng  it  to 
provide  a  high  integrity  welded  steel 
package.  The  reactor  compartment 
package  would  be  transported  by  baige 
out  of  Puget  Sound  through  the  Straits 
of  Juan  de  Fuca,  down  the  Washington 
coast,  and  up  the  Columbia  River  to  the 
Port  of  Benton  where  it  would  be  loaded 
onto  an  overland  transporter  for  the 
short  movement  to  the  Department  of 
Energy's  low  level  radioactive  waste 
burial  grounds  at  Hanford,  Washington. 

The  reactor  plants  contain 
radioactivitv  due  to  neutron  irradiation 
of  structural  alloys  forming  the  reactor 
plant  components.  The  reactor 


compartment  packages  would  comply 
with  the  shipping  container 
requirements  of  the  Department  of 
Transportation,  the  Nuclear  Regulatory 
Commission,  and  the  Department  of 
Energy.  Disposal  of  the  reactor 
compartments  would  be  in  accordance 
with  Department  of  Energy 
requirements  for  low  level  radioactive 
waste  disposal.  Disposal  of  the  reactor 
compartments  would  be  regulated  by 
the  State  of  Washington  due  to  the  lead 
shielding  contained  within  the  reactor 
compartments  and  by  the  U.S. 
Environmental  Protection  Agency  due 
to  the  small  quantity  of  polychlorinated 
biphenyls  in  materials  within  the 
reactor  compartment  such  as  insulation, 
electrical  cables,  and  rubber  parts. 

The  Navy  also  will  evaluate  in  detail 
a  "no  action"  alternative.  In  this 
alternative,  the  defueled  ships  would  be 
maintained  in  waterbome  protective 
storage  for  an  indefinite  period  of  time 
at  the  inactive  ships  facilities  at  Puget 
Sound  Naval  Shipyard  and  Norfolk 
Naval  Shipyard. 

Several  other  alternatives  will  be 
examined.  These  alternatives  include 
sea  disposal,  land  disposal  at  other  sites, 
land  disposal  or  reuse  of  subdivided 
portions  of  the  reactor  plant,  and  above 
ground  storage  or  disposal. 
DATES:  The  Navy  invites  interested 
agencies,  organizations,  and  the  general 
public  to  submit  written  comments  or 
suggestions  concerning  the  scope  of  the 
issues  to  be  addressed,  alternatives  to  be 
analyzed,  and  the  environmental 
impacts  to  be  addressed  in  the  Draft 
Environmental  Impact  Statement.  The 
public  also  is  invited  to  attend  scoping 
meetings  in  which  oral  comments  and 
suggestions  will  be  received.  Oral  and 
written  comments  will  be  considered 
equally  in  preparation  of  the 
Environmental  Impact  Statement.  Those 
not  desiring  to  submit  comments  or 
suggestions  at  this  time,  but  who  would 
like  to  receive  a  copy  of  the  Draft 
Environmental  Impact  Statement  for 
review  when  it  is  issued,  should  write 
to  Puget  Sound  Naval  Shipyard  at  the 
address  below.  When  the  Draft 
Environmental  Impact  Statement  is 
complete,  its  availability  will  be 
announced  in  the  Federal  Register  and 
in  the  local  news  media.  Public  hearings 
will  be  held,  and  comments  will  be 
solicited  on  this  document. 

Written  comments  postmarked  by 
March  21, 1994  will  be  considered  in 
preparation  of  the  Draft  Environmental 
Impact  Statement.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 


be  ield  at  the  locations  and  times 
inc  cated  as  follows: 
Bre  merton.  Washington,  March  10, 
1994,  7pm-10pm 
flest  Western  Bayview  Inn,  5640 
Kitsap  Way 
Ric  iland.  Washington,  March  11, 1994, 


7pm- 10pm 
Sliilol 


loh  Inn — Rivershore,  50  Comstock 
OJjknpia.  Wqshington,  March  14.  1994, 
7pm-10pm 

I  amada  Inn — Governor  House,  621 
So.  Capitol  Way 
Pot  tland,  Oregon,  March  15,  1994,  7pm- 
10pm 

F  ed  Lion  Inn — Jantzen  Beach.  909  N. 
Hayden  Island  Dr. 
Poi  '.smouth,  Virginia.  March  17, 1994. 
7pm- 10pm 

i  oliday  Inn.  8  Crawford  Parkway 

1  he  meetings  will  be  chaired  by  a 
pre  tiding  officer  but  will  not  be 
cor  ducted  as  evidentiary  hearings: 
spe  ikers  will  not  be  cross  examined 
altl  ough  the  presiding  officer, 
De  lartment  of  the  Navy,  and 
De  lartment  of  Energy  representatives 
pn  >ent  may  ask  clarifying  questions.  To 
ens  ore  that  everyone  has  an  adequate 
opj  ortunity  to  speak,  five  minutes  will 
be  I  Hotted  for  each  speaker.  Depending 
on  he  number  of  persons  requesting  to 
spe  ik,  the  presiding  officer  may  allow 
mo  e  time  for  elected  officials,  or 
spe  ikers  representing  multiple  parties, 
or «  rganizations.  Persons  wishing  to 
spe  ak  on  behalf  of  organizations  should 
ide  Jtify  the  organization.  Persons 
wis  ling  to  speak  may  either  notify 
Pu(  et  Sound  Naval  Shipyard  in  writing 
at  t  le  address  below  or  register  at  the 
me  stings.  Persons  registering  at  the 
me  itings  will  be  called  on  to  speak  if 
tim }  permits.  Written  comments  also 
wil  be  accepted  at  the  meetings. 
ADI  RESSES:  Written  comments, 
su^  >estions  on  the  scope  of  the  Draft 
En  ironmental  Impact  Statement,  or 
req  lests  to  speak  at  the  public  hearings 
she  aid  be  submitted  to  Mr.  Robert 
Mil  initti,  Puget  Sound  Naval  Shipyard, 
Bre  Tierton,  Washington  98314-5000. 

SUF  PLEMENTARY  INFORMATION: 
Bat  kground 

1  he  United  States  Navy  placed  the 
wo  Id's  first  nuclear  powered 
sub  marine,  the  NAUTILUS,  into  service 
in  '  954.  The  first  nuclear  powered 
cru  ser.  the  LONG  BEACH,  was 
cor  imissioned  in  1961.  As  of  the  end  of 
195  3,  the  U.S.  Navy  had  106  nuclear- 
po\  fered  submarines  and  15  nuclear- 
po^  rered  surface  ships  in  operation. 
To<  ay,  over  40%  of  the  Navy's  principal 
cor  ibatants  are  nuclear  powered. 

/  t  the  end  of  their  useful  lifetime, 
wh  in  the  cost  of  continued  operation  is 


not  justified  by  their  military  capability, 
or  when  they  are  no  longer  needed,  the 
defueled  reactor  compartments  from 
these  ships  require  disposal.  In  the  late 
1970s  and  early  1980s,  the  Navy 
evaluated  a  number  of  options  for 
disposing  of  the  pre-LOS  ANGELES 
class  nuclear  powered  submarine 
reactor  compartments  as  the  ships  were 
begiiming  to  approach  the  end  of  their 
design  life.  The  options  examined 
included  disposal  of  the  reactor 
compartment  at  an  existing  land  burial 
site,  with  the  non-radioactive  remainder 
of  the  submarine  disposed  of  either  by 
sinking  at  sea  or  by  cutting  up  for  sale 
as  scrap  metal,  and  disposal  by  sinking 
the  entire  submarine  in  the  deep  ocean. 
The  "no  action"  alternative  of  long  term 
protective  storage  also  was  examined. 
The  Navy's  1984  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  concluded  that  permanent 
disposal  would  be  environmentally  safe 
and  feasible  using  either  the  land  burial 
or  deep  ocean  option.  The  Record  of 
Decision  issued  by  the  Secretary  of  the 
Navy  stated  that  "No  unacceptable 
environmental  impacts  associated  with 
either  option  have  been  identified  as  a 
result  of  the  analysis  or  through  the 
public  review  process",  and  that  "Based 
on  consideration  of  all  current  factors 
bearing  on  a  disposal  action  of  this  kind 
contemplated,  the  Navy  has  decided  to 
proceed  with  disposal  of  the  reactor 
compartments  by  land  burial."  The 
Navy  has  successfully  pursued  this 
course  of  action  and,  as  of  the  end  of 
1993,  has  safely  shipped  35  submarine 
reactor  compartments  to  the  Department 
of  Energy's  burial  grounds  at  Hanford. 
Washington. 

Today  the  Navy  faces  the  necessity  of 
dowrnsizing  the  fleet  to  an  extent  that 
was  not  envisioned  before  the  end  of  the 
Cold  War.  Over  the  next  few  years  a 
number  of  major  surface  combatants, 
including  nuclear  powered  cruisers, 
will  be  removed  from  service.  Some 
LOS  ANGELES  Class  submarines  are 
scheduled  for  removal  from  service. 
Eventually,  the  Navy  will  also  need  to 
decommission  OHIO  Class  submarines. 
These  classes  of  nuclear  powered  ships 
were  not  considered  in  the  1984 
Environmental  Impact  Statement.  The 
total  number  of  cruiser,  OHIO,  and  LOS 
ANGELES  Class  reactor  compartments 
is  approximately  100.  The  purpose  of 
this  Environmental  Impact  Statement 
will  be  to  assess  the  potential 
environmental  impact  of  disposing  of 
defueled  reactor  comftartments  from 
nuclear  powered  cruisers  and  the  LOS 
ANGELES  and  OHIO  Class  submarines. 


Preliminary  Description  of  Alternatives 

1.  Preferred  Alternative 
Because  of  the  common  design 

characteristics  of  the  reactor  plants  and 
their  reactor  compartments,  the  method 
currently  being  used  by  Puget  Sound 
Naval  Shipyard  in  Bremerton. 
Washington  to  dispose  of  submarine 
reactor  compartments  is  the  preferred 
alternative  for  disposal  of  the  defueled 
cruiser,  OHIO  and  LOS  ANGELES  Class 
reactor  plants.  Briefly,  this  alternative 
would  involve  draining  the  piping 
systems,  tanks,  vessels,  and  other 
components  to  the  maximum  extent 
practical,  sealing  the  radioactive 
systems,  removing  the  reactor 
compartment  and  sealing  it  to  provide  a 
high  integrity  welded  steel  package,  and 
transporting  the  package  first  by  barge 
up  the  Columbia  River  and  then  a  short 
distance  over  land  to  the  Department  of 
Energy's  low  level  radioactive  waste 
burial  grounds  at  Hanford,  Washington. 
The  reactor  compartment  packages 
would  be  placed  in  a  trench,  backfilled 
with  earth,  and  coveted  by  an 
engineered  cap  to  minimize  future  water 
infiltration. 

2.  No  Action 

This  alternative  would  involve 
keeping  defueled  nuclear  powered  ships 
in  waterbome  protective  storage  for  an 
indefinite  period  of  time.  Puget  Sound 
Naval  Shipyard  and  Norfolk  Naval 
Shipyard  have  inactive  ships  storage 
facilities  for  defueled  nuclear  powered 
ships.  Rather  than  temporarily  storing 
the  ships  until  their  reactor 
compartments  can  be  removed,  the  "no 
action"  alternative  would  result  in  a 
much  larger  number  of  ships  in  storage. 
This  option  would  require  periodic  ship 
inspections  as  well  as  performance  of 
drydocking  preservations.  If  no 
permanent  disposal  alternative  is 
available,  the  "no  action"  alternative 
will  occur  by  default. 

3.  Other  Alternatives 

Several  other  alternatives  will  be 
examined  including  the  following: 

The  detailed  evaluation  of  sea 
disposal  contained  in  the  Navy's  1984 
Environmental  Impact  Statement  will  be 
used  and  updated  in  this  Environmental 
Impact  Statement  to  take  into  account 
the  number  and  radioactivity  content  of 
the  cruiser.  OHIO,  and  LOS  ANGELES 
Class  reactor  compartments.  The  1984 
Environmental  Impact  Statement 
concluded  that  sea  disposal  could  be 
performed  in  an  environmentally  safe 
manner  with  no  significant  adverse 
effect.  However,  the  1984  Record  of 
Decision  noted  that  Congress  passed  an 
amendment  which  restricted  the 


issuance  of  permits  for  sea  disposal  of 
radioactive  material  and  required 
Congressional  approval  before  such  a 
permit  could  be  issued,  and  the 
Environmental  Protection  Agency  stated 
that  additional  regulations  may  bis 
required  before  a  permit  request  could 
be  reviewed.  Also,  in  November  1993. 
the  United  States  voted  along  with  the 
majority  of  other  signatories  to  the 
London  Convention  to  ban  sea  disposal 
of  low  level  radioactive  waste  subject  to 
a  scientific  review  in  25  years. 
Therefore,  this  alternative  would  now 
be  precluded  by  treaty. 

Disposal  sites  other  than  the 
Department  of  Energy's  burial  site  at 
Hanford  will  be  considered  for  disposal 
of  reactor  compartment  packages. 
Criteria  to  be  considered  in  site 
evaluation  will  include  availability  of 
barge  unloading  facilities,  navigability 
of  waterways,  bridge  clearances,  and 
overland  transport  requirements. 

Land  disposal  or  reuse  of  subdivided 
portions  of  the  reactor  plant  would 
involve  the  cutting  up  of  the  defueled 
reactor  plant  into  smaller  pieces.  This 
option  would  require  evaluation  of 
locations  and  methods  to  dismantle  and 
package  the  reactor  plant  components 
and  determination  of  appropriate 
locations  and  methods  for  final  disposal 
or  reuse  of  the  resulting  subdivided 
portions  of  the  reactor  plant. 

Placement  of  the  reactor 
compartments  above  ground  in  specially 
designed  buildings  or  in  an  arid 
environment  will  be  evaluated  as  an 
interim  storage  measure,  and  as  a 
permanent  disposal  method.  As  in  the 
case  of  the  burial  option,  the  above 
ground  storage  evaluation  will  consider 
the  long  term  migration  potential  of  long 
lived  radionuclides. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  issues,  subject  to 
consideration  of  comments  received  in 
response  to  public  scoping,  have  been 
tentatively  identified  for  analysis  in  the 
Environmental  Impact  Statement.  This 
list  is  presented  to  facilitate  public 
comment  on  the  scope  of  the 
Environmental  Impact  Statement.  It  is 
not  intended  to  be  all  inclusive  nor  is 
it  intended  to  be  a  predetermination  of 
impacts, 

1.  Potential  impacts  to  the  public  and 
on-site  workers  from  radiological  and 
non  radiological  releases  caused  by 
activities  to  be  conducted  within  the 
context  of  the  proposed  action  and 
alternatives. 

2.  Potential  environmental  impacts, 
including  air  and  water  quality  impacts, 
caused  by  the  proposed  action  and 
alternatives. 


3.  Potential  transportation  impacts  as 
a  result  of  the  proposed  action  and 
alternatives. 

4.  Potential  efl^ect  on  endangered 
species,  floodplain/wetlands,  and 
archeological/historical  sites  as  a  result 
of  the  proposed  action  and  alternatives. 

5.  Potential  impacts  from  postulated 
accidents  as  a  result  of  the  proposed 
action  and  alternatives. 

6.  Potential  socioeconomic  impacts  to 
the  surrounding  communities  as  a  result 
of  implementing  the  proposed  actions 
and  alternatives. 

7.  Potential  cumulative  impacts  from 
the  proposed  action  and  other  past, 
present,  and  reasonably  foreseeable 
future  actions. 

8.  Potential  irreversible  and 
irretrievable  commitment  of  resources. 

Dated:  February  5, 1994. 

B.  DeMan, 

Admiral.  U.S.  Navy,  Director,  Naval  Nuclear 
Propulsion  Program. 

Dated:  February  7, 1994. 

Michael  P.  Rununel, 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 

ACTtON:  NeJJce  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paper\vork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  22, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208.  New  Executive 
OfTice  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Gary  Green,  Department  of 
Education.  400  Maryland  Avenue  SW., 
room  4682.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Gary  Green.  (202)  401-3200. 

SUPPLEMENTARY  tNPORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chaptar  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  0MB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (l)jrype  of  review 
requested,  e.g.,  expedited:  (2)  Title:  (3) 
Abstract:  (4)  Additional  Information:  (5) 
Frequency  of  collection:  (6)  Affected 
public:  and  (7)  Reporting  and/ or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  Febniary  18, 1994. 
Caiy  Green. 

Director,  Information  Resources  Management 
Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Tide:  FoUow-Up  Survey  of  Participants 
in  National  Center  for  Education 
Statistics  (NCES)  Seminars  on  the  Use 
of  National  Databases 

Abstract:  This  survey  will  be  used  to 
gather  information  about  the  use  of 
NCES  data  by  participants  of  NCES 
seminars  on  the  analysis  of  national 
databases.  The  results  will  be  used  to 
improve  the  design  and  presentation 
of  future  seminars  that  are  intended  to 
increase  the  use  of  NCES  data. 

Additional  Information:  We  are 
requesting  expedited  clearance^ 
this  information  collection.  Clearance 
is  requested  by  February  22, 1994  in 
order  for  the  survey  forms  to  be 
mailed  to  participants  and  returned  to 
.  NCES  in  time  for  the  planning  of  the 


S(  minars  to  be  held  in  the  Spring  and 

S  immer  of  1994. 
Fre  'uency:  One-time 
Affi  cted  Public:  Individuals  and 

h  )useholds 
Ref  orting  Burden: 

R  jsponses:  350 

B  jrden  Hours:  35 
Rec  ordkeeping  Burden: 

R  jcordkeepers:  0 

B  irden  Hours:  0. 

(FR  >x.  94-4151  Filed  2-23-94;  8:45  am] 

BtLU  M  CODE  4000-01-M 


DE# ARTMENT  OF  ENERGY 
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Fee  eral  Energy  Regulatory 
Coi  imission 

[Doi  ket  Nos.  ST94-S79-000,  et  al.] 

Nat  iraJ  Gas  Pipeline  Company  of 
Ant  »rica;  Self-Implementing 
Tra  isactions 

Feb]  uary  16. 1994. 

T  ike  notice  that  the  following 
trar  sactions  have  been  reported  to  the 
Con  imission  as  being  implemented 
pur  ;uant  to  part  284  of  the 
Coi  (mission's  regulations,  sections  311 
anc  312  of  the  Natural  Gas  Policy  Act 
of  ]  )78  (NGPA),  section  7  of  the  NGA 
anc  section  5  of  the  Outer  Continental 
She  f  Lands  Act.' 

T  le  "Recipient"  column  in  the 
folli  >wing  table  indicates  the  entity 
reel  iving  or  purchasing  the  natural  gas 
in  e  ich  transaction. 

T  le  "part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

"B"  indicates  transportation  by  an 
int^tate  pipeline  on  behalf  of  an 
inti  istate  pipeline  or  a  local  distribution 
con  pany  pursuant  to  §  284.102  of  the 
Cor  imission's  regulations  and  section 
311  a)(l)oftheNGPA. 

A  "C"  indicates  transportation  by  an 
inti  istate  pipeline  on  behalf  of  an 
inte  rstate  pipeline  or  a  local  distribution 
con  pany  served  by  an  interstate 
pip  thne  pursuant  to  §  284.122  of  the 
Cor  imission's  regulations  and  section 
311  a)(2)  of  the  NGPA. 


<  N  [Xice  of  a  transaction  does  not  constitute  a 
detei  mination  that  the  tenns  and  conditions  of  the 
prop  )8ed  service  will  be  approved  or  that  the 
notU  ed  filing  is  in  compliance  with  the 
Comfnissioo's  regulations. 


A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipehne  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  comptany  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  tmder  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natiu^l  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 
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Docket  No.^ 

Transpofter/selter 

Redptent 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily  quan- 

titya 

Aff. 
Y/A/N3 

Rate 
sch. 

Dateconv 
mertced 

Projected 

termi- 

na/Hort 

date 

ST94-679 

Natural  Gas  P/L 
Co.  o»  America. 

Texaco  Gas  Mar- 
keting, Inc. 

11-01-93 

G-S 

200.000 

N 

08-01-89 

Indef. 

ST94-580 

Natural  Gas  P/L 
Co.  of  America. 

City  of  Dyerstxirg 

11-01-93 

B 

5.000 

N 

05-01-87 

Indef. 

ST94-581 

Natural  Gas  P/L 
Co.  of  America. 

Texaco  Gas  Mar- 

ketiDQ.  Inc. 

11-01-93 

G-S 

10.000 

N 

05-01-89 

IndeL   . 

ST94-582 

Natural  Gas  P/L 
Co.  of  America. 

Northern  Illinois 
Gas  Co. 

11-01-93 

B 

2.000 

N 

1^-01-87 

Indel. 

ST94-583 

Natural  Gas  P/L 
Co.  of  America. 

WestarTrans- 
misskmCo. 

11-01-93 

B 

2.000 

^ 

06-01-87 

■ — ■-  * 
inoei. 

ST94-584 

Florida  Gas 

Transmission 

Co. 
Florida  Gas 

Frito-Lay.  Inc  ..... 

11-01-93 

G>S 

1.250 

N 

10-01-93 

Indef. 

ST94-?)aS 

Ertron  Gas  Mar- 

11-01-93 

G-S 

100.000 

A 

10-01-93 

IndeL 

Transmission 
Co. 
Louisiana  Intra- 

keting. Inc. 

3194-586 

ANR  PipeKne 

11-01-93 

C 

150,000 

N 

10-01-93 

01-01-96 

state  Gas  Corp. 

Co..  et  al. 

ST94-S87 

WiUiams  Natural 
GasCa 

CityolAutXim  „ 

11-01-93 

B 

342 

N 

10-01-93 

Indef. 

ST94-fi88 

Wittiams  Natural 
Gas  Co. 

Cityof  Autxjm  ._ 

11-01-93 

B 

1.158 

N 

10-13-93 

Indef. 

ST94-589 

WiUiams  Natural 
Gas  Co. 

GPM  Gas  Corp.. 

11-01-93 

G-S 

5,000 

N 

10-13-93 

IndeL 

ST94-690 

WiUiaira  Natural 
Gas  Co. 

Kansas  Piitiic 
Service. 

11-01-93 

G-S 

6.099 

N 

10-22-93 

Indef.      . 

ST94-591 

Wiltlams  Natural 
GasCa 

GPM  Gas  Corp  .-. 

11-01-93 

G-S 

200 

N 

10-01-93 

12-01-93 

ST94-592 

Williams  Natural 
Gas  Co. 

GPM  Gas  Corp .. 

11-01-^ 

G-S 

1,800 

N 

10-01-93 

12-01-93 

ST94-593 

Williams  Natural 
Gas  Co. 

Ford  Motor  Co  ... 

11-01-93 

G-S 

7.000 

N 

10-11-93 

indef. 

ST94-594 

Williams  Natural 
Gas  Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-01-93 

G-S 

2.055 

N 

10-22-93 

Indef. 

ST94-595 

WiHiams  Natural 
Gas  Co. 

City  ol  Howard ... 

11-01-93 

B 

490 

N 

10-13-93 

Indef. 

ST94-596 

Williams  Natural 
Gas  Co. 

City  of  Howard ... 

11-01-93 

B 

146 

N 

10-01-93 

Indef. 

ST94-597 

Williams  Natural 
Gas  Co. 

City  of  Hamilton  . 

11-01-93 

B 

125 

N 

10-13-93 

Indef. 

ST94-598 

WHIiams  Natural 
Gas  Co. 

City  of  Hamilton  . 

11-01-93 

B 

36 

N 

10-01-93 

Indef. - 

ST94-599 

WiUiams  Natural 
Gas  Co. 

General  Motors 
Corp. 

11-01-93 

B 

4,000 

N 

10-06-93 

Indel. 

ST94-600 

Williams  Natural 
Gas  Co. 

City  of  Argonia  ... 

11-01-93 

B 

240 

N 

10-13-93 

Indef. 

ST94-601 

Williams  Natural 
Gas  Co. 

City  Utilities  of 
Springfiekl 

11-01-93 

B 

79.460 

N 

10-20-93 

10-01-94 

ST94-602 

Superior  Off- 
stwe  Pipeline 
Co. 

United  Cities  & 
Common- 
wealth Alum. 

11-01-93 

B 

25.000 

N 

10-01-93 

Indef. 

ST94-603 

Superior  Off- 
shore Pipeline 
Co. 

United  CJties  & 
Comrrwrv 
wealth  Akjm. 

11-01-93 

B 

25.000 

N 

1(M)1-93 

Indef. 

ST94-604 

Superior  Off- 
stwre  PipeUne 
Co. 

United  Cities  a 
Commorv 
wealth  Ahjni 

11-01-93 

B 

25,000 

N 

10-01-93 

Indef. 

ST94-605 

Superior  Off- 
shore Pipeline 
Co. 

United  Cities  & 
Commorv 
wealth  Akm 

11-01-93 

B 

25.000 

N 

10-01-93 

Indef. 

ST94-606 

Iroquois  Gas 
Trans.  System. 
LP. 

Brymore  Energy. 
Inc. 

11-01-93 

6-S 

50.000 

N 

10-02-93 

Indef. 

ST94-607 

TnjnklneGas 
Ca 

Fna  Natural  Gas 
Co. 

11-01-93 

G-S 

51.750 

N 

.     10-21-93 

Indef. 

ST94-608 

TrunkUne  Gas 
Ca 

Cypress  Gas 
'   Marketing  Ca 

11-01-93 

G-S 

25.000 

N 

10-01-93 

indef. 

ST94-609 

CNGTrarts- 
mission  Cm  p. 

Long  Island 
Lighting  Co. 

11-01-93 

Q-S 

100.000 

N 

09-01-93 

Indef. 

ST94-610 

CNGTrans- 
misskwCorp. 

Appalachian  Gas 
Sales. 

11-01-93 

G-S 

30.000 

N 

10-01-93 

Indef. 
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ST94-611 

CNG  Trans- 

Appalachian Gas 

11-01-93 

G-S 

30.000 

N 

10-01-93 

Indef. 

- 

mission  Corp. 

Sales. 

ST94-612 

CNG  Trans- 
mission Corp. 

Elizabethtown 
Gas  Co. 

11-01-93 

G-S 

10.000 

N 

07-16-93 

Indef. 

ST94-613 

CNG  Trans- 
mission Corp. 

Fulton  Cogen 
Associates. 

11-01-93 

G-S 

5.800 

N 

10-01-03 

Indef. 

ST94-614 

Southern  Natural 
Gas  Co. 

Tourch  Gas,  L.C 

11-01-93 

G-S 

10.000 

N 

10-08-93 

Indef. 

ST94-615 

ArWa  Energy  Re- 
sources Co. 

Artcansas  Louisi- 
ana Gas  Co. 

11-01-^3 

G-S 

20.970 

N 

F 

10-01-93 

Indef. 

ST94-616 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 

City  of  Sunray  ... 

11-01-93 

G-S 

91250 

N 

10-04-93 

07-31-98 

ST94-617 

Centana  Energy 

11-01-93 

G-S 

20.000 

Y 

F 

10-01-93 

10-31-93             ' 

em  Pipe  Line 
Co 

Corp. 

i 

ST94-618 

Northern  Illinois 

Gas  Co. 
Northern  Illinois 

Rangeline  ......... 

11-01-93 

C/G-ST 

1.250 

N 

10-01-93 

10-04-93 

ST94-619 

Aquila  Energy 

11-01-93 

C/G-ST 

25.000 

N 

10-01-93 

10-08-93 

Gas  Co. 

Marketing. 

ST94-620 

Northern  Illinois 
Gas  Co. 

Poco  Petro- 
leums. Ltd. 

11-01-93 

C/G-ST 

60.000 

N 

10-01-93 

10-08-93 

ST94-621 

Northern  Illinois 

Coastal  Gas 

11-01-93 

C/G-ST 

77,573 

N 

10-05-93 

10-29-93 

Gas  Co. 

Marketing. 

ST94-622 

Northern  Natural 
Gas  Co. 

Hibt)ing  Public 
Utilities  Com- 
mission. 

11-02-93 

G-S 

4.785 

N 

F 

07-08-93 

05-31-97 

ST94-623 

Northern  Natural 
Gas  Co. 

Oklahama  Natu- 
ral Gas  Co. 

11-02-03 

B 

50.000 

N 

01-20-93 

Indef. 

ST94-624 

Northern  Natural 
Gas  Co. 

Continental  Natu 
ral  Gas  Inc. 

11-02-93 

&-S 

40.000 

N 

04-07-93 

Indef. 

ST94-625 

Natural  Ga  P/L 
Co.  of  America. 

Union  Pacific  Re- 
sources Co. 

11-02-93 

G-S 

100.000 

N 

11-01-89 

Indef. 

ST94-626 

Natural  Ga  P/L 
Co.  of  America. 

Northem  Illinois 
Gas  Co. 

11-02-93 

B 

100.000 

N 

01-01-89 

Indef. 

ST94-627 

f^atural  Ga  P/L 

Llano.  Inc 

11-02^3 

B 

50,000 

N 

07-01-87 

Indef. 

Co.  of  America. 

ST94-628 

Colardo  Inter- 
state Gas  Co. 

Helmerich  & 
Payne  Energy 
Servk». 

11-02-93 

t  ■ 

G-S 

41.713 

N 

10-01-93 

Indef. 

ST94-629 

Colardo  Inter- 
state Gas  Co. 

Amarillo  Natural 
Gas.  Inc. 

11-02-93 

B 

100 

N 

10-01-93 

Indef. 

ST94-630 

Arkansas  West- 
em  Pipeline 
Co. 

Midcon  Texas 

Associated  Natu- 
ral Gas  Co. 

11-02-93 

G-S 

33.700 

Y 

07-01-93 

06-30-94 

ST94-631 

Natural  Gas  P/L 

11-01-93 

C 

40.000 

N 

10-02-93 

Indef. 

Pipeline  Corp. 

Co.  of  Americt 

^ 

ST94-632 

Natural  Gas  P/L 
Co.  of  America. 

Interstate  Power 
Co. 

11-03-93 

G-S 

20.000 

N 

11-01-89 

Indef. 

ST94-633 

Natural  Gas  P/L 
Co.  of  America. 

Teias  Power 
Corp. 

11-03-93 

G-S 

35,000 

N 

04-01-88 

Indef. 

ST94-634 

Natural  Gas  P/L 
Co.  of  America. 

Enron  Gas  Mar- 
keting. Inc. 

11-03-93 

G-S 

100.000 

N 

10-01-88 

Indef. 

ST94-«35 

Natural  Gas  P/L 
Co.  of  America. 

Yuma  Gas  Corp 

11-0^-93 

B 

25.000 

N 

11-01-88 

Indef. 

ST94-636 

Transok  Gas 
Transmission 
Co. 

Koch  Gateway 

ANR  Pipeline 
Co.,  etal. 

11-03-03 

C 

20,000 

N 

10-07-93 

Indef. 

ST94-637 

Enron  Gas  Mar- 

11-03-93 

G-S 

524,000 

N 

10-25-93 

02-22-94 

Pipeline  Co. 

keting,  et  al. 

ST94-638 

Transwestem 
Pipeline  Co. 

U.S.  Gas  Trans- 
portation. Inc. 

11-03-93 

G-S 

16.161 

N 

F 

10-14-93 

10-18-93 

ST94-639 

Ouestar  Pipeline 
Co. 

Mountain  Fuel 
Supply  Co. 

11-0^-93 

B 

798.902 

Y 

0^-01-93 

Indef. 

ST94-640 

ONG  Trans- 

misswnCo. 
Cotorado  Inter- 

Caprock Pipeline 

11-03-93 

C 

50.000 

N 

10-07-93 

Indef. 

ST94-641 

Windsor  Gas 

11-03-93 

G-S 

4.404 

N 

10-15-93 

1 

indef.                   1 

state  Gas  Co. 

Processing. 
Inc. 
CNG  Trading  Co 

ST94-642 

Transcontinental 

11-03-93 

G-S 

120,000 

N 

10-25-93 

Indef. 

Gas  P/L  Corp. 
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ST94-643 

Koch  Gateway 
Pipeline  Go. 

Shell  Gas  Trail- 
ing Co. 

11-03-93 

G-S 

209,600 

N 

10-25-93 

02-22-94 

ST94-644 

Koch  Gateway 
Pipeline  Co. 

Mobil  Natural 
Gas  Inc. 

1 1-03-93 

G-S 

100,000 

N 

10-25-93 

02-22-94 

ST94-645 

Koch  Gateway 
Pipeline  Co. 

Destoto  Pipeline 
Co. 

11-03-93 

G-S 

7,860 

N 

10-25-93 

02-22-94 

ST94-646 

Koch  Gateway 
Pipeline  Co. 

Highland  Energy 
Co. 

11-0^-93 

G-S 

27,851 

N 

10-25-93 

02-22-94 

ST94-647 

Koch  Gateway 
Pipeline  Co. 

Entex  

11-03-93 

G-S 

10.000 

N 

10-01-93 

Indef. 

ST94-648 

Williams  Natural 
Gas  Co. 

Leann  Gas  Co  ... 

11-03-93 

G-S 

750 

N 

10-01-93 

Indef. 

ST94-€49 

Williams  Natural 
Gas  Co. 

Lawrence  Paper 
Co. 

11-0^-93 

G-S 

260 

N 

F 

10-01-93 

Indef. 

ST94-650 

Williams  Natural 
Gas  Co. 

Kansas  Munici- 
pal Gas  Agerv 
cy. 

Kansas  Munrci- 

11-03-33 

G-S 

7.000 

N 

F 

10-01-93 

Indef. 

ST94-651 

WUIiams  Natural 

11-03-93 

G-S 

6.022 

N 

F 

10-01-93 

Indef 

Gas  Co. 

pal  Gas  Agen- 
cy. 
Kansas  Munici- 

ST94-652 

Williams  Natural 

11-03-93 

G-S 

131 

N 

1 

10-01-93 

Indef 

Gas  Co. 

pal  Gas  Agen- 
cy. 
Kansas  Munka- 

ST94-653 

Williams  Natural 

11-03-93 

G-S 

1.276 

N 

F 

10-22-93 

Indef. 

GasCa 

pal  Gas  Agen- 
cy. 

AG  Processing, 
Inc. 

City  of  Lebo 

ST94-654 

Williams  Natural 

Gas  Co. 
Wiffcams  Natural 

11-03-93 

&-S 

600 

N 

F 

10-01-93 

12-01-93 

ST94-655 

11-03-93 

G-S 

80 

N 

1 

10-01-93 

Indef. 

GasCa 

ST94-656 

Williams  Natural 
Gas  Co. 

City  of  Lebo 

11-03-93 

G-S 

268 

N 

F 

10-13-93 

Indef. 

ST94-657 

Williams  Natural 
GasCa 

City  of  McLouth  . 

11-03-93 

G-S 

114 

N 

1 

10-01-93 

Indef. 

ST94-658 

WiMams  Natural 
Gas  Ca 

City  of  McLouth  . 

1 1-03-93 

G-S 

390 

N 

F 

10-13-93 

Indef. 

ST94-669 

WiHiams  Natural 

Miles.  Inc  

11-03-93 

G-S 

400 

N 

F 

10-01-93 

Indef. 

Gas  Co. 

ST94-660 

WiHiams  Natural 

Miles,  Inc  

1 1-03-93 

G-S 

40S 

N 

F 

10-01-93 

Indef. 

Gas  Co. 

ST94-661 

Williams  Natural 
Gas  Co. 

Mountain  Iron  & 
Supply  Ca 

11-03-93 

G-S 

3.425 

N 

F 

10-01-93 

Indef. 

ST94-662 

Williams  Natural 
Gas  Co. 

City  of  Neodesha 

11-03-93 

G-S 

684 

N 

1 

10-01-93 

Indef. 

ST94-663 

Williams  Natural 
Gas  Co. 

City  of  Nepdesha 

11-03-93 

G-S 

2,316 

N 

F 

1>-13-93 

Indef. 

ST94-664 

Texas  Eastern' 
Transmission 
Corp. 

Commonwealth 
Gas  Co. 

11-04-93 

G-S 

4.342 

N 

1 

10-12-93 

03-31-06 

ST94-fi65 

Texas  Eastem 
Transmissk)n 
Corp. 

Direct  Gas  Sup- 
ply Corp. 

11-04-93 

G-S 

36,225 

N 

I 

10-06-93 

01-01-00 

ST94-666 

Texas  Eastem 
Transmission 
Corp. 

Equitable  Re- 
sources Mar- 
keting Co. 

11-04-93 

G-S 

103,500 

N 

F 

10-08-93 

09-30-94 

ST94-067 

Texas  Eastem 
Transmisskxi 
Corp. 

OAR  Energy  Inc 

11-04-93 

G-S 

20,700 

N 

F 

10-21-93 

09-30-«4 

ST94-668 

Texas  Eastem 
Transmisskm 
Corp. 

GaslantK  Corp  .„ 

11-04-93 

G-S 

20.000 

N 

F 

10-07-93 

09-30-94 

ST94-669 

Texas  Eastem 
Trammission 
Corp. 

Sonat  Marketng 
Co. 

11-04-93 

G-S 

164,700 

N 

1 

10-06-93 

03-31-94 

ST94-670 

Texas  Eastem 
Transmisskxi 
Corpi 

MklconGas 
Sen/ices  Corp. 

11-04-93 

G-S 

400.000 

N 

1 

10-19-93 

03-31-94 

ST94-671 

Northem  Natural 

Gas  Co. 
Northem  Natural 

Snyder  Oil  Corp . 

11-04-93 

G-S 

100,000 

N 

1 

09-18-93 

Indef. 

ST94-672 

Gorham  Inc 

11-04-93 

G-S 

840 

N 

F 

10-07-93 

Indef. 

GasCa 
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Date  filed 

Part  284 
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daily  quarv 

titys 

Aff. 
Y/A/N3 
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sch. 

Date  com- 
menced 

Projected 
termi- 
nation 
date 

ST94-673 

^4orthem  Nalurat 
GasCa 

Citrus  Marketing 
Inc. 

11-04-93 

G-S 

100.000 

N 

F/I 

0*^)1-93 

Indef. 

ST94-674 

Algonquin  Gas 
Transmission 
Ca 

Texas  Eastern 
Transmission 
Corp. 

11-04-93 

B 

1.870 

N 

F 

10-18-93 

Indef. 

ST94-675 

Algonquin  Gas 
Transniisswn 
Co. 

Algonquin  Gas 

Yankee  Gas 
Services  Co. 

11-04-93 

B 

1.797 

N 

F 

10-14-93 

Indef. 

ST94-676 

Yankee  Gas 

11-04-93 

B 

3.000 

N 

F 

10-18-93 

Indef. 

Transmission 
Co. 
Louisiana  State 

Services  Co. 

ST94-677 

Columbia  Gulf 

11-04-93 

C 

172,603 

Y 

1 

06-01-93 

Indef. 

Gas  Corp. 

Trans.  Corp., 
etal. 

' 

ST94-678 

KN  Interstate 
Gas  Trans.  Co. 

Cibola  Corp  

11-04-93 

G-S 

110,000 

N 

F 

10-01-93 

Indef. 

ST94-679 

K  N  Interstate 
Gas  Trans.  Co. 

Northern  Gas  C< 

11-04-93 

G-S 

10,000 

N 

F 

10-01-93 

Indef. 

ST94-680 

K  N  Interstate 
Gas  Trans.  Co. 

Western  Re- 
sources, Inc. 

11-04-93 

G-S 

5,670 

N 

F 

10-01-93 

04-30-97 

ST94-681 

KN  Interstate 
Gas  Trans.  Co. 

Peoples  Natural 
Gas  Co. 

11-04-93 

G-S 

20,100 

N 

F 

10-01-93 

09-30-94              I 

ST94-682 

KN  Interstate 
Gas  Trans.  Co. 

Cok>rado  Spnngfl 
Utilities. 

11-04-93 

G-S 

30.000 

N 

F 

10-01-93 

09-30-96 

ST94-683 

K  N  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market 
Ing.  Inc. 

11-04-93 

G-S 

5,000 

A 

F 

10-01-93 

11-30-93 

ST94-«84 

KN  Interstate 
Gas  Trans.  Co. 

Panhandle  East- 
em  Pipe  Une 
Co. 

Panhandle  East- 

11-04-93 

G 

300,000 

N 

• 

10-01-03 

Indef. 

ST94-685 

KN  Interstate 

11-04-93 

G 

10.000 

N 

1 

10-01-93 

Indef. 

Gas  Trans.  Co. 

em  Pipe  Line 
Co. 
Chevron  USA 

ST94-686 

K  N  Interstate 

11-04-93 

G-S 

10.000 

N 

F 

10-01-93 

02-28-94 

Gas  Trans.  Co. 

Productk)nCo 

ST94-687 

K  N  Interstate 
Gas  Trans.  Co. 

Union  Pacific 
Fuels,  Inc. 

11-04-93 

G-S 

50,000 

N 

1 

10-01-63 

Indef. 

ST94-e!8« 

K  N  Interstate 
Gas  Trans.  Co. 

American  Explo- 
ration Gas 
Sys.  Corp. 

11-04-93 

6-S 

9,950 

N 

F 

10-01-93 

12-31-97 

ST94-689 

KN  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing. Inc. 

11-04-93 

G-S 

200,000 

N 

1 

10-01-93 

inaer. 

ST94-690 

KN  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing, Inc. 

11-04-93 

G-S 

200,000 

N 

1 

10-01-93 

Indef.                  .; 

ST94-691 

KN  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing, Inc. 

11-04-93 

G-S 

200,000 

A 

1 

10-01-93 

Indef.                 ; 

ST94-692 

K  N  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market 
ing.  Inc. 

11-04-93 

G-S 

200,000 

A 

1 

10-01-93 

Indef. 

ST94-693 

K  N  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing, Inc. 

11-04-93 

G-S 

2,413 

A 

F 

10-01-93 

01-31-04 

ST94-694 

KN  interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing. Inc. 

11-04-93 

G-S 

964 

A 

F 

10-01-93 

01-31-94 

ST94-695 

K  N  Interstate 
Gas  Trans.  Co. 

KN  Gas  Supply 
Services,  Inc. 

11-04-93 

G-S 

200,000 

A 

F 

.    10-01-93 

Indef. 

ST94-696 

K  N  Interstate 
Gas  Trans.  Co. 

Northwestern 
Public  Service 
Co. 

Oryx  Gas  Mar- 

11-04-93 

G-6 

29,600 

N 

F 

10-01-93 

09-30-94 

ST94-697 

Transcontinental 

11-04-93 

G-S 

1,542,450 

N 

1 

10-27-93 

Indef. 

Gas  PA.  Corp. 

keting  LP. 

> 

ST94-698 

Norttiem  Natural 
GasCa 

0  4  R  Energy 
Inc. 

11-04-93 

G-S 

50,000 

N 

F/I 

09-01-03 

Indef. 

ST94-699 

NaturaL  Gas  P/L 
Co.  of  America. 

Mitchell  Energy 
Corp. 

11-04-93 

B 

30.000 

N 

1 

07-01-87 

Indef. 

ST94-700 

Natural  Gas  P/L 
Co.  of  America. 

SheU  Gas  Trad- 
ing Ca 

11-04-93 

B 

90.000 

N 

1 

06-01-87 

Indef. 

ST94-701 

Natural  Gas  P/L 
Co.  of /America. 

Tejas  Power 
Corp. 

11-04-93 

G-« 

50.000 

N 

♦ 

04-15-88 

Indef. 

ST94-702 

Willitnis  Natural 
Gas  Co. 

Natural  Gas  P/L 
Co.  of  Amertea. 

11-04-93 

G-S 

25.000 

H 

• 

10-01-93 

10-01-94 

S794-703 

WilUams  Natural 
Gas  Co. 

Williams  Gas 
Marketing  Co. 

11-04-93 

O-S 

750,000 

A 

1 

10-01-93 

10-01-94 
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ST94-704 
STW-705 
ST94-706 
ST94-707 
ST94-708 
ST94-709 
ST94-710 

ST94-711 

ST94-712 

ST94-713 

ST94-714 
ST94-715 

ST94-716 
ST94-717 
ST94-718 
ST94-719 

ST94-720 
ST94-721 
ST94-722 
ST94-723 
ST94-724 
ST94-725 

ST94-726 
ST94-727 
ST94-728 
ST94-729 
ST94-730 

ST94-731 

ST94-732 
ST94-733 
ST94-734 


Transporter/seller 


Williams  Natural 
Gas  Co. 

Williams  Natural 
Gas  Co. 

Williams  Natural 
Gas  Co. 

Williams  Natural 
Gas  Co. 

Williams  Natural 
Gas  Co. 

Williams  Natural 
Gas  Co. 

Panhandte  East- 
em  Pipe  Une 
Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

Pantiandte  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

Channel  Indus- 
tries Gas  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tenr)essee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Ozark  Gas 
Transmission 
System. 

Cotorado  Inter- 
state Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

Cotorado  Inter- 
state Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

Cokxado  Inter- 
state Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

Cotorado  Inter- 
state Gas  Co. 

Arkia  Energy  Re- 
sources Co. 

Arkia  Energy  Re- 
sources Co. 

ArWa  Energy  Re- 
sources Co. 

Arkansas  Okla- 
homa Gas 
Corp. 

Natural  Gas  P/L 
Co.  of  America. 

I^atural  Gas  P/L 
Co.  of  Amerna. 

Southern  Natural 
Gas  Co. 

Southern  Natural 
Gas  Co. 


Recipient 


Mountain  Iron  & 
Supply  Co. 

Mobil  Natural 
Gas,  Inc. 

Entrade  Corp  .... 


Enron  Gas  Mar- 
keting. Inc. 

Coastal  Gas 
Marketing,  Inc. 

Anadarko  Trad- 
ing Co. 

Howard  Energy 
Co.,  Inc. 

Anadarko  Trad- 
ing Co. 

Catex  Energy. 
Inc. 

Ter)aska  Market- 
ing Ventures. 

Tennessee  Gas 
Pipeline  Co. 

Consolkiated 
Edison  Co.  of 
NY,  Inc. 

Elk  River  Public 
Utility  District 

Kinder  Gas  Proc- 
essing Corp. 

Cargin,  Inc  

ONG  Trans- 
mission Co. 

Coastal  Gas 
Marketing  Co. 

Universal  Re- 
sources Corp. 

Brooklyn  Inter- 
state Gas  Corp. 

Transwestem 
Pipeline  Co. 

Arco  Oil  &  Gas 
Co. 

Fuel  Resources 
Development 
Co. 

Santa  Fe  Min- 
erals. 

Aikla  Energy 
Marketing  Co. 

City  Utilities  of 
SpringfieW. 

Arkia  Energy 
Marketing  Co. 

OzaricGas 
Transmission 
System,  et  al. 

Central  Hudson 
"Gas  &  Electric 
Corp. 

MichiganCon- 
solidated. 

ConsolkJated 
Gas  Martceting. 

Consolidated 
Gas  Marketing. 


Date  filed 


1-04-93 
1-04-93 
lA)4-93 
1-04-93 
1-04-03 
1-04-93 
1-05-93 

1-05-93 

1-05-93 

1-05-93 

-05-93 
-05-93 

1-05-93 
1-05-93 
1-05-03 
1-05-93 

1-05-^ 
1-05-93 
1-05-93 
1-05-93 
1-05-93 
1-05-93 

1-05-93 
1-05-93 
1-05-93 
1-05-93 
1-08-93 

1-0O-93 

1-08-93 
1-08-93 


Part  284 
subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

C 
G-S 

&-S 
G-S 
G-S 

B 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
G-HT 

B 

B 
G-S 


Est  max. 

daily  quarv 

tity: 


1-08-93    G-S 


20,000 
300,000 
100,000 
250,000 
100,000 

10.000 
300.000 

200,000 

150,000 

300,000 

15,000 
2,791 

11,419 

2,550 

100.000 

25,000 

28,635 

15,000 

2,251 

4,161 

3.195 

458 

822 

25,000 

40,000 

1,000 

250 

15,000 

50.000 
100,000 
100.000 


Aff. 
Y/A/N3 


N 
N 
N 
N 
N 
N 
N 

N 

N 

N 

Y 
N 

N 
N 
N 
N 

A 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 

N 

N 
N 
N 


Rate 
sch. 


Datecom- 


10-01-93 
10-01-93 
10-05-93 
10-01-93 
10-01-93 
10-01-93 
10-18-93 

09-28-93 

10-01-93 

10-05-93 

10-08-93 
11-01-93 

11-01-93 
11-01-93 
10-19-93 
10-11-93 

11-01-93 
11-01-93 
10-16-93 
10-27-93 
11-01-93 
11-01-03 

11-01-93 
10-01-93 
11-01-93 
10-01-93 
09-21-93 

05-01-87 

04-01-87 
10-22-93 
10-22-03 


Projected 
termi- 


date 


10-01-96 

10-01-96 

10-01-94 

10-01-94 

Indef. 

10-01-94 

04-30-98 

03-31-08 

03-31-98 

03-31-98 

Indef. 
Indef. 

Indef. 
Indef. 
Indef. 
Indef. 

12-31-99 

04-30-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-03 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
Indef. 
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date 

ST94-735 

Southern  Natural 
Gas  Co. 

Western  Gas  Re- 
sources, Inc. 

11-08-93 

G-S 

30,000 

N 

1 

10-01-93 

Indef. 

ST94-736 

Wifliston  Basin 
Inter.  P/L  Co. 

Interenergy  Corp 

11-05-93 

G-S 

135.150 

Y 

1 

10-13-93 

05-31-95 

ST94-737 

Tennessee  Ga.s 
Pipeline  Co. 

Harriman  UtIity 
Board. 

11-08-93 

G-S 

3.469 

N 

F 

11-01-93 

Indef. 

ST94-738 

Tennessee  Gas 
Pipeline  Co. 

Lenoir  City  Utili- 
ties Board. 

11-08-93 

G-S 

3,870 

N 

F. 

11-01-93 

Indef. 

ST94-740 

Alabama-Ten- 
nessee Nat. 
Gas  Co. 

KCS  Energy 
Marketing,  Inc. 

11-08-93 

G-S 

10,000 

N 

1 

10-08-93 

02-05-94 

ST94-741 

Alabama-Ten- 
nessee Nat. 
Gas  Co. 

Woodward  Mar- 
keting, Inc. 

11-0fr-93 

G-S 

25,000 

N 

1 

11-01-93 

02-28-94 

ST94-742 

Cotorado  Inter- 
state Gas  Co. 

Grand  Valley 
Gas  Co. 

11-08-93 

G-S 

9,545 

N 

F 

11-02-93 

12-31-99 

ST94-743 

Transtexas  Pipe- 
line. 

Koch  Gateway 
Pipeline  Co. 

11-08-93 

C 

11.000 

N 

1 

10-16-93 

Indef. 

ST94-744 

Valero  Trans- 
mission, LP. 

Koch  Gateway 
Pipeline  Co. 

11-08-93 

C 

2,500 

N 

1 

10-27-93 

Indef. 

ST94-745 

Tejas  Gas  Corp  . 

FtoridaGas 
Transmission. 

11-08-93 

C 

600 

N 

1 

.11-01-93 

Indef. 

ST94-746 

Tejas  Gas  Pipe- 
line Co. 

Transcontinental 
Gas  Pipe  Line 

11-0fr-93 

C 

15.000 

N 

1 

10-01-93 

Indef. 

Corp. 

ST94-747 

WiHiams  Natural 
Gas  Co. 

Vulcan  Chemi- 
cals. 

11-05-93 

G-S 

13,000 

N 

10-21-93 

Indef. 

ST94-748 

Williams  Natural 
Gas  Co. 

Universal  Re-    . 
sources  Corp. 

11-05-93 

G-S 

5,000 

N 

10-21-93 

Indef. 

ST94-749 

Williams  Natural 
Gas  Co. 

Union  Pacific 
Fuels,  Inc. 

11-05-93 

G-S 

20,085 

N 

10-01-93 

Indef. 

ST94-750 

Williams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-05-93 

G-S 

1,500 

N 

10-01-93 

Indef. 

ST94-751 

WiHiams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-05-93 

G-S 

2,200 

N 

10-11-93 

Indef. 

ST94-752 

Williams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-05-93 

G-S 

440 

N 

• 

10-01-93 

Indef. 

ST94-753 

WiHiams  Natural 
Gas  Co. 

RangeKne  Corp  . 

11-05-93 

G-S 

250 

N 

10-01-93 

Indef. 

ST94-754 

Williams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-05-93 

G-S 

900 

N 

10-01-93 

Indef. 

ST94-755 

Williams  Natural 
Gas  Co. 

Pittsburgh  Cor- 
ning Corp. 

11-05-93 

G-S 

1,200 

N 

10-01-93 

Indef. 

ST94-756 

WWiams  Natural 
Gas  Co. 

Union  Paciffc 
Fuels,  Inc. 

11-0S-93 

G-S 

18,198 

N 

10-05-93 

10-01-94 

ST94-757 

WiHiams  Natural 
Gas  Co. 

United  States 
Gypsum  Co. 

11-05-93 

G-S 

3,975 

N 

10-01-93 

08-01-94 

ST94-758 

WiHiams  Natural 
Gas  Co. 

Severy  Gas  Co .. 

11-05-93 

G-S 

149 

N 

10-01-93 

Indef. 

ST94-759 

Williams  Natural 

Rangeline  Corp  . 

11-05-93 

G-S 

2,610 

N 

10-01-93 

10-01-94 

ST94-760 

Williams  Natural 
Ga«!  Co 

City  of  Oronogo  . 

11-05-93 

G-S 

130 

N 

10-01-93 

10-01-94 

ST94-761 

Williams  Natural 

Rangeline  Corp  . 

11-05-93 

G-S 

2,639 

N 

10-05-93 

10-01-94 

ST94-762 

Williams  Natural 
Gas  Co. 

Western  Re- 
sources, Inc. 

11-05-93 

B 

400 

N 

10-01-93 

Indef. 

ST94-763 

Algonquin  Gas 
Transmission 
Co. 

Algonquin  Gas 

Yankee  Gas 
Services  Co. 

11-09-93 

G-S 

6,402 

N 

1 

10-31-93 

Indef. 

ST94-764 

Yankee  Gas 

11-09-93 

G-S 

3.300 

N 

1 

10-31-93 

Indef. 

Transmissnn 
Co. 
Algonquin  Gas 

Sen/fcesCo. 

ST94-765 

Texas-Ohio  Gas, 

11-09-93 

G-S 

120.000 

N 

1 

10-29-93 

Indef. 

Transmission 

Inc. 

Co. 

ST94-766 

Tennessee  Gas 
PipeHne  Ca 

City  of  South 
Pittsburgh. 

11-09-93 

G-S 

3,161 

N 

F 

11-11-93 

Indef. 

ST94-767 

Tennessee  Gas 
PipettneCo. 

Sweetwater  Utili- 
ties Board. 

11-09-93 

G-S 

2,991 

N 

F 

11-11-93 

Indef. 
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ST94-768 

Natural  Gas  P/L 
Co.  of  America. 

Natural  Gas 

Clearinghouse. 

Inc. 
Mitchell  Energy 

11-09-93 

B 

50.000 

N 

09-01-93 

Indef. 

ST94-769 

Natural  Gas  P/L 

11-09-93 

B 

100,000 

N 

07-31-88 

Indef. 

Co.  of  Anr>erica. 

Corp. 

ST94-770 

Williams  Natural 
Gas  Co. 

AG  Processing, 
Inc. 

11-09-93 

G-S 

750 

N 

10-20-93 

10-01-94 

ST94-771 

Williams  Natural 
Gas  Co. 

Amax  Gas  Mar- 
keting, Inc. 

11-09-93 

G-S 

27.400 

N 

10-01-93 

Indef. 

ST94-772 

Williams  Natural 
Gas  Co. 

Amoco  Energy 
Trading  Co. 

11-09-93 

G-S 

2,000,000 

N 

10-20-93 

Indef. 

ST94-773 

Williams  Natural 
Gas  Co. 

Aquila  Energy 
Marketing 
Corp. 

11-09-93 

G-S 

34,000 

N 

10-01-93 

Indef. 

ST94-774 

WiHiams  Natural 
Gas  Co. 

Arco  Natural  Gas 
Marketing,  Inc. 

11-09-93 

G-S 

207.000 

N 

1 

10-28-93 

Indef. 

ST94-775 

Williams  Natural 
Gas  Co. 

ArkIa  Energy 
Marketing  Co. 

11-09-93 

G-S 

50,000 

N 

10-22-93 

10-01-94 

ST94-776 

Williams  Natural 
Gas  Co. 

Certainteed  Corp 

11-09-93 

G-S 

5,000 

N 

10-20-93 

10-01-94 

ST94-7// 

WiHiams  Natural 
Gas  Co. 

Associated  Natu- 
ral Gas,  Inc. 

11-09-93 

G-S 

100,000 

N 

10-01-93 

10-01-94 

ST94-778 

Williams  Natural 
Gas  Co. 

Cibola  Corp 

11-09-93 

G-S 

42,300 

N 

10-01-93 

Indef. 

ST94-779 

Williams  Natural 
Gas  Co. 

City  of  lola  

11-09-93 

G-S 

5,100 

N 

F 

10-01-03 

Indef. 

ST94-780 

Williams  Natural 
Gas  Co. 

UtiliCorp  Energy 
Servrces,  Inc. 

11-09-93 

G-S 

2,306 

N 

F 

10-13-93 

10-01-94 

ST94-781 

Williams  Natural 
Gas  Co. 

Western  Re- 
sources, Inc. 

11-09-93 

G-S 

75,000 

N 

F 

10-29-93 

Indef. 

ST94-782 

El  Palso  Natural 
Gas  Co. 

NGC  Transpor- 
tation, Inc. 

11-09-93 

G-S 

100,000 

N 

1 

10-17-93 

Indef. 

ST94-783 

Transok  Gas 
Transmission 
Co. 

K  N  Interstate 

ANR  Pipeline 
Co..  et  al. 

11-09-93 

C 

10.000 

N 

1 

08-01-93 

Indef. 

ST94-784 

Midwest  Energy. 

11-09-93 

G-S 

16,000 

N 

F 

10-01-93 

09-30-94 

Gas  Trans.  Co. 

Inc. 

ST94-785 

K  N  Interstate 
Gas  Trans.  Co. 

K  N  Gas  Market- 
ing, Inc. 

11-09-93 

G-S 

200,000 

A 

1 

10-01-93 

Indef. 

ST94-786 

Equitrans,  Inc  .... 

Equitable  Gas 

Co. 
Equitable  Gas 

Co. 
Equitable  Gas 

Co. 
Arkansas  Louisi- 

11-00-93 

G-S 

94,742 

N 

1 

09-01-93 

03-31-01 

ST94-787 

Equitrans,  Inc  .... 

11-09-93 

G-S 

197,000 

N 

i 

09-01-93 

03-31-01 

ST94-788 

Equitrans,  Inc  .... 

11-09-93 

G-S 

5,258 

N 

1 

09-01-93 

03-31-01 

ST94-789 

Arkia  Energy  Re- 

11-10-93 

G-S 

42,826 

N 

F 

09-01-93 

Indef. 

sources  Co. 

ana  Gas  Co. 

ST94-790 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

7,409 

N 

F 

09-01-93 

Indef. 

ST94-791 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louise- 
ana  Gas  Co. 

11-10-93 

G-S 

5,003 

N 

F 

09-01-93 

Indef. 

ST94-792 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

3.055 

N 

F 

09-01-93 

Indef. 

ST94-793 

ArkIa  Energy  Re- 
sources Co. 

Greeley  Gas  Co 

11-10-93 

G-S 

950 

N 

09-01-93 

03-31-03 

ST94-794 

ArWa  Energy  Re- 
sources Co. 

Greeley  Gas  Co 

11-10-93 

G-S 

450 

N 

09^1-93 

03r31-03 

ST94-795 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

168,000 

N 

09-01-93 

03-31-00 

ST94-796 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

54,000 

N 

09-01-93 

03-31-00 

ST94-797 

Aikla  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

18.000 

N 

00-01-93 

03-31-00 

ST94-798 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

47,280 

N 

09-01-93 

03-31-00 

ST94-799 

ArkIa  Energy  Re- 
sources Co. 

Arkansas  Louisi- 
ana Gas  Co. 

11-10-93 

G-S 

12,720 

N 

09-01-93 

Indef. 

ST94-600 

ArkIa  Energy  Re- 
sources Co. 

Boston  Gas  Co  .. 

11-10-93 

G-S 

15.868 

N 

F 

11-01-93 

Indef. 

ST94-801 

ArkIa  Energy  Re- 
sources Co. 

HalHbufton  En- 
ergy Senrtces. 

11-10-93 

G-S 

1,500 

N 

1 

11-01-93 

Indef. 
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ST94-«)2 

ArWa  Energy  Re- 
sources Co. 

MRT  Energy 
Marketing  Co. 

11-10-93 

G-S 

100,000 

N 

1 

11-05-93 

Indef. 

ST94-«03 

Williams  Natural 
Gas  Co. 

Pittsburgh  Cor- 
'    ning  Corp. 

11-10-93 

G-S 

3,000 

N 

1 

10-01-93 

10-01-94 

ST94-804 

Williams  Natural 
Gas  Co. 

Panoak  Gas  Co.. 
Inc. 

11-10-93 

G-S 

2,800 

N 

1 

10-15-93 

Indef. 

ST94-805 

Williams  Natural 
Gas  Co. 

Williams  Gas 
Marketing  Co. 

11-10-93 

G-S 

8,705 

N 

F 

10-01-93 

Indef. 

ST94-606 

Williams  Natural 
Gas  Co. 

WHIiams  Gas 
Marketing  Co. 

11-10-93 

G-S 

95 

N 

F 

10-01-93 

Indef. 

; 

ST94-«07 

Williams  Natural 
Gas  Co. 

Western  Re- 
sources, Inc. 

11-10-93 

G-S 

8,356 

N 

F 

10-01-93 

Indef. 

; 

ST94-808 

Williams  Natural 
Gas  Co. 

Clinton  Gas 
Transmisskjn, 

11-10-93 

G-S 

30.000 

N 

10-01-93 

10-01-94 

Inc. 

, 

ST94-809 

Williams  Natural 
Gas  Co. 

Conoco,  Inc 

11-10-93 

G-S 

65,000 

N 

10-09-93 

Indef. 

ST94-610 

Williams  Natural 
Gas  Co. 

Consolkjated 
Fuel  Corp. 

11-10-93 

G-S 

50,000 

N 

10-01-93 

10-01-94 

ST94-«11 

Williams  Natural 
Gas  Co. 

Continental  Natu- 
ral Gas,  Inc. 

11-10-93 

G-S 

40,000 

N 

10-01-93 

10-01-94 

ST94-812 

Williams  Natural 
Gas  Co. 

Energy  Dynanv 
ics.  Inc. 

11-10-93 

G-S 

50.000 

N 

10-01-93 

Indef. 

ST94-813 

Williams  Natural 
Gas  Co. 

Gtobal  Petroleum 
Corp. 

11-10-93 

G-S 

4,000 

N 

10-27-93 

Indef. 

t 

ST94-614 

Williams  Natural 
Gas  Co. 

GPM  Gas  Corp .. 

11-10-93 

G-S 

40,000 

N 

10-01-93 

Indef. 

ST94-«15 

Williams  Natural 
Gas  Co. 

Kansas  City 
Power*  Light 
Co. 

11-10-93 

G-S 

100.000 

N 

10-13-93 

10-01-^ 

ST9*-816 

WMiams  Natural 
Gas  Co. 

Kansas  Industrial 
Energy  Supply 
Co. 

Koch  Gas  Serv- 

11-10-93 

G-S 

20.800 

N 

10-01-93 

Indef. 

ST94-817 

Williams  Natural 

11-10-93 

G-S 

50,000 

N 

10-01-93 

Indef. 

Gas  Co. 

ices  Co. 

ST94-818 

Williams  Natural 
Gas  Co. 

Mesa  Operating, 
LP. 

11-10-93 

G-S 

55,800 

N 

10-29-93 

Indef. 

ST94-ei9 

Williams  Natural 
Gas  Co. 

MkJconGas 
Services  Corp. 

11-10-93 

G-S 

100,000 

N 

10-02-93 

Indef. 

ST94-«20 

Colorado  Inter- 
state Gas  Co. 

Montana  Power 
Co. 

11-12-93 

8 

8,000 

N 

11-06-93 

Indef. 

ST94-«21 

Colorado  Inter- 
state Gas  Co. 

Colorado  Springs 

Utilities. 

11-12-93 

G-S 

20,000 

N 

F 

11-01-93 

05-31-94 

ST94-822 

ANR  PipeHne  Co 

Cincinnati  Gas  & 
Electric  Co. 

11-12-93 

B 

50,000 

N 

1 

10-15-93 

Indef. 

ST94-823 

Tennessee  Gas 
Pipeline  Co. 

Westvaco  Corp  .. 

11-12-93 

G-S 

4,269 

N 

11-01-93 

Indef. 

ST94-824 

Tennessee  Gas 
Pipeline  Co. 

United  Cities 
Gas  Co. 

11-12-93 

G-S 

80.064 

N 

11-01-93 

Indef. 

ST94-825 

Tennessee  Gas 
Pipeline  Co. 

Roanoke  Gas  Co 

11-12-^3 

G-S 

9.326 

N 

11-01-93 

Indef. 

ST94-«26 

Terwiessee  Gas 
Pipeline  Co. 

Gallatin  Natural 
Gas  System. 

11-12-93 

G-S 

4,984 

N 

11-01-93 

Indef. 

STW-827 

Tennessee  Gas 
Pipeline  Co. 

Coa.stal  Gas 
Marketing  Co. 

11-12-93 

G-S 

2.700 

N 

11-01-93 

Indef. 

-r 

ST94-828 

Tennessee  Gas 
Pipeline  Co. 

Direct  Gas  Sup- 
ply Corp. 

11-12-93 

G-S 

5.500 

N 

11-02-93 

Indef. 

ST94-e29 

Tennessee  Gas 
Pipeline  Co. 

Bay  State  Gaa 
Co. 

11-12-93 

G-S 

3.721 

N 

11-01-93 

Indef. 

ST94-830 

Tennessee  Gas 
Pipeline  Co. 

Northern  Utilities, 
Inc. 

11-12-93 

Ci-S 

13.155 

N 

- 
11-01-93 

Indef. 

ST94-831 

Tennessee  Gas 
Pflseline  Co. 

Atlanta  Gas  Light 
Co. 

11-12-93 

G-S 

54.825 

N 

11-01-93 

Indef. 

ST94-832 

Tennessee  Gas 
Pipeline  Co. 

Valley  Gas  Co  ... 

11-12-93 

G-S 

4.000 

N 

11-01-93 

Indef. 

, 

ST94-833 

ArKJa  Energy  Re- 
sources Co. 

Boyd  Rosene  & 
Associates,  Inc. 

11-12-93 

G-S 

5.000 

N 

1 

11-01-93 

Indef. 

ST94-834 

Northern  Natural 
Gas  Co. 

Wisconsin  Power 
&  Light  Co. 

11-12-93 

G-S 

14.200 

N 

F/l 

» 

10-14-93 

Indef. 

i 
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ST94-835 

Black  Martin 
Pipeline  Co. 

Houston  Pipe 
Line  Co. 

11-12-93 

B 

25.000 

A 

11-01-03 

inoBf. 

ST94-636 

I^orthem  Border 
Pipeline  Co. 

UnigasCorp  

11-12-93 

G-S 

40,000 

N 

10-04-93 

09^19-03 

ST94-837 

Northem  Border 
Pipeline  Co. 

Pancanadian  Pe- 
troleum Co. 

11-12-93 

G-S 

12.000 

N 

11-01-93 

11-01-07 

ST94-838 

Northem  Border 
Pipeline  Co. 

Montana-Dakota 
Utilities  Co. 

11-12-93 

G-S 

15,000 

N 

10-19-93 

09-14-95 

ST94-839 

Columbia  Gulf 
Transmission 
Co. 

Natural  Gas  P/L 
Co  of  Amerka. 

Kerr-McGee 
Corp. 

11-12-93 

G-S 

100.000 

N 

10-14-93 

Indef. 

ST94-840 

Iowa-Illinois  Gut* 
&  Electric  Co. 

11-12-93 

G-S 

17.000 

N 

F 

11-01-93 

11-30-95 

ST94-841 

Natural  Gas  P/L 
Co  of  Amerka. 

Peoples  Natural 
Gas  Co. 

11-12-93 

G-S 

25.000 

N 

F 

11-01-93 

11-30-93 

ST94-842 

Natural  Gas  P/L 
Co  of  America. 

Grain  Processing 
Corp. 

11-12-93 

G-S 

2.000 

N 

F 

11-01-93 

10-31-98 

ST94-843 

Stringray  Pipe- 
-KneCo. 

Energy  Devetop- 
ment  Corp. 

11-12-93 

G-S 

75,000 

N 

1 

11-01-93 

Indef. 

ST94-844 

Trailblazer  Pipe- 
line Co. 

Enron  Gas  Mar- 
keting. Inc 

11-12-93 

G-S 

5.000 

N 

F 

11-01-93 

03-31-94 

ST94-846 

Wdliams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-12-93 

G-S 

150.000 

N 

1 

10-20-93 

Indef 

ST94-846 

Williams  Natural 
Gas  Co. 

Texpar  Energy, 
Inc.. 

11-12-93 

G-S 

10.000 

N 

i 

10-01-93 

Indef 

ST94-647 

WHIiams  Natural 
Gas  Co. 

Kansas  Public 
Servwe. 

11-12-93 

G-S 

2.435 

N 

F 

10-2^-93 

Indef. 

ST94-848 

Williams  Natural 
Gas  Co. 

Kansas  Publk: 
Servne. 

11-12-93 

G-S 

6,435 

N 

F 

10-28-93 

Indef. 

ST94-849 

Williams  Natural 
Gas  Co. 

Kansas  Publk; 
Service. 

11-12-93 

G-S 

895 

N 

F 

10-28-93 

Indef. 

ST94-850 

WHIiams  Natural 
Gas  Co. 

Kansas  Public 

Servce. 

11-12-93 

G-S 

3,897 

N 

F 

10-28-93 

Indef. 

ST94-851 

Williams  Natural 
Gas  Co. 

Trident  NGL 

11-12-93 

G-S 

50,000 

N 

10-19-93 

Indef. 

ST94-852 

Williams  Natural 
Gas  Co. 

Trident  Helex. 
Inc. 

11-12-93 

G-S 

50,000 

N 

10-28-93 

Indef. 

ST94-853 

Williams  Natural 
Gas  Co. 

Vesta  Energy  Co 

11-12-93 

G-S 

4.912 

N 

F 

10-22-93 

10-01-94 

ST94-854 

Williams  Natural 
Gas  Co 

Vesta  Energy  Co 

11-12-93 

G-S 

125,000 

N 

10-01-93 

Indef. 

ST94-855 

WHIiarrts  Natural 
Gas  Co. 

Ward  Gas  Serv- 
ices. Inc. 

11-12-93 

G-S 

100.000 

N 

10-25-93 

10-01-94 

ST94-856 

Wiffiams  Natural 
Gas  Co. 

Aquila  Energy 
Mariceting 
Corp. 

11-12-93 

G-S 

34.000 

N 

10-01-93 

Indef. 

ST94-857 

WHIiams  Natural 
Gas  Co. 

Western  Re- 
sources, Inc. 

11-12-93 

G-S 

2.000 

N 

10-01-93 

10-01-94 

ST94-858 

WHIiams  Natural 
Gas  Co. 

Amoco  Produo- 
twnCo. 

11-12-93 

G-S 

2.000,000 

N 

10-01-93 

Indef. 

ST94-859 

Williams  Natural 
Gas  Co 

KN  Energy,  Inc  .. 

11-12-93 

G-S 

20.000 

N 

10-07-93 

10-01-94 

ST94-060 

Williams  Natural 
Gas  Co. 

NGC  Transpor- 
tatk)n  Co.  Inc. 

11-12-93 

G-S 

100.000 

N 

10-01-93 

10-01-94 

ST94-861 

WHIiams  Natural 
Gas  Co. 

Unk>n  Pacific 
Fuels,  Inc 

11-12-93 

G-S 

25.000 

N 

10-01-93 

Indef. 

ST94-862 

WHIiams  Natural 
Gas  Co. 

UtilKorp  Energy 
Services,  Inc. 

11-12-93 

G-S 

1.107 

N 

10-28-93 

10-01-94 

ST94-863 

WWianrts  Natural 
Gas  Co. 

Kansas  Pubbc 
Senrice. 

11-12-93 

G-S 

18.121 

N 

10-28-93 

Indef. 

ST94-864 

WHIiams  Natural 
Gas  Co. 

Producers  Serv- 
k;e.  Inc. 

11-12-93 

G-S 

1.300 

N 

10-01-93 

Indef. 

ST94-865 

Acadian  Gas 
Pipeline  Sys- 
teni 

Natural  Gas  P/L 
Co.  of  Amer.. 
etal. 

11-10-93 

C 

25,000 

N 

09-16-93 

Indef. 

ST94-866 

Channel  Indus- 
tries Gas  Co. 

Trunkline  Gas 
Co..  et  al. 

11-10-93 

C 

100,000 

Y 

10-11-93 

Indef. 

ST94-867 

Michigan  Gas 
Storage  Co. 

Consumers 
Power  Co. 

11-10-93 

B 

2,400,000 

Y 

F 

11-01-93 

Indef. 

ST94-868 

Transok.  Inc 

ANR  Pipeline 
Co.,  et  al. 

11-10-93 

C 

50.000 

N 

10-02-93 

Indef. 

i 
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ST94-869 

Transok,  Inc 

ANR  Pipeline 

11-12-33 

C 

20,000 

N 

F 

09-01-93 

09-30-93 

• 

Co.,  et  al. 

ST94-670 

Koch  Gateway 
Pipeline  Co. 

Mobile  Gas  Serv- 
ice Corp. 

11-12-93 

G-S 

34,100 

N 

F 

11-01-93 

04-01-97 

8194-671 

Koch  Gateway 
Pipeline  Co. 

MotJile  Gas  Sen- 
iceCorp. 

11-12-93 

G-S 

620,000 

N 

11-01-93 

04-01-94 

ST94-872 

Koch  Gateway 
Pipeline  Ca 

City  of  Milton 
Florida. 

11-12-93 

G-S 

6,500 

N 

11-01-93 

04-01-99 

ST94-873 

Koch  Gateway 
Pipeline  Co. 

Dupiessis  Gas  & 
Fuel  Co.,  Inc. 

11-12-93 

G-S 

45 

N 

F 

11-01-93 

04-01-97 

ST94-874 

Koch  Gateway 
Pipeline  Co. 

City  of 
Pascagoula. 

11-12-93 

G-S 

7,335 

N 

11-01-93 

04-01-99 

ST94-675 

Koch  Gateway 
Pipeline  Co.  . 

City  of  Bay  Mi- 
nette-Utilities 
Board. 

1 1-12-93 

G-S 

32,600 

N 

11-01-93 

04-01-99 

ST94-876 

Koch  Gateway 
Pipeline  Co. 

City  of  Palmetto  . 

11-12-93 

G-8  - 

608 

N 

11-01-93 

04-01-97 

ST94-877 

Koch  Gateway 
Pipeline  Co. 

Okaloosa  County 
Gas  District. 

11-12-93 

G-S 

17,000 

N 

11-01-93 

04-01-99 

ST94-B78 

Koch  Gateway 
Pipeline  Co. 

New  Orleans 
Public  Service, 
Inc. 

City  of  Moss 

11-12-93 

G-S 

100.000 

N 

11-01-93 

04-01-99 

ST94-a79 

Koch  Gateway 

11-12-93 

G-S 

6,000 

N 

11-01-93 

04-01-97 

Pipeline  Co. 

Point 

ST94-880 

Koch  Gateway 
Pipeline  Co. 

Walthall  Natural 
Gas  Co.,  Inc. 

11-12-93 

G-S 

1,600 

N 

11-01-93 

04-01-97 

ST94-881 

Koch  Gateway 
Pipeline  Co. 

United  States  of 
America  Pen- 
sacola. 

11-12-93 

G-S 

3,500 

N 

F 

11-01-93 

04-04-97 

ST94-fl«? 

Koch  Gateway 
Pipeline  Co. 

United  States  of 
America  Pen- 
sacola. 

11-12-93 

G-S 

1.500 

N 

11-01-93 

04-01-97 

ST94-683 

Koch  Gateway 
Pipeline  Co. 

City  of  Picayune 

11-12-93 

G-S 

5,000 

N 

11-01-93 

04-01-97 

ST94-e84 

Koch  Gateway 
Pipeline  Co. 

Canton  Munrcipal 
Utilities. 

11-12-93 

G-S 

7,335 

N 

11-01-93 

04-01-99 

ST94-885 

Koch  Gateway 
Pipeline  Co. 

City  of  Breaux 
Bridge  Gas 
System. 

11-12-93 

G-S 

3.500 

N 

11-01-93 

04-01-97 

ST94-886 

Koch  Gateway 
Pipeline  Co. 

City  of  Alto 

11-12-93 

G-S 

660 

N 

11-01-93 

04-01-97 

ST94-887 

Koch  Gateway 
Pipeline  Co. 

City  of  Abita 
Springs. 

11-12-93 

G-S 

612 

N 

11-01-93 

04-01-97 

ST94-fl88 

Koch  Gateway 
Pipeline  Co. 

City  of  Abita 
Springs. 

11-12-93 

G-S 

36 

N 

F 

11-01-93 

04-01-97 

j 

ST94-«89 

Koch  Gateway 
P^eline  Co. 

City  of  Carencro 

11-12-93 

G-S 

66 

N 

F 

11-01-93 

04-01-97                1 

6194-690 

Koch  Gateway 
Pipeline  Co. 

Chickasawahay 
Natural  Gas 
District. 

11-12-93 

G-S 

48,934 

N 

1 

11-01-93 

04-01-97 

ST94-691 

Tennessee  Gas 
Pipeline  Ca 

Consolidated 
Edison  Co.  of 
NY,  Inc. 

11-10-93 

G-S 

4,961 

N 

F 

11-01-93 

Indef. 

ST94-692 

Tennessee  Gas 
Pipeline  Co. 

General  Shale 
Products  Corp. 

11-10-93 

G-S 

356 

N 

F 

11-01-93 

Indef. 

ST94-693 

Tennessee  Gas 
Pipeline  Co. 

Rhone-Poulenc 
AG  Co. 

11-10-93 

G-S 

300 

N 

F 

11-01-93 

Indef. 

ST94-694 

Tennessee  Gas 
Pipeline  Co. 

Catex  Energy  Inc 

11-10-93 

G-S 

20,000 

N 

F 

11-01-93 

Indef. 

ST94-695 

Tennessee  Gas 
Pipeline  Co. 

Texaco  Gas  Mar- 
keting Inc. 

11-10-93 

G-S 

15.000 

N 

F 

11-01-93 

Indef. 

ST94-696 

Transwestem 
Pipeline  Co. 

Tristar  Gas  Co  ... 

11-10-93 

G-S 

10.000 

N 

F 

10-28-93 

10-31-93 

ST94-697 

Transwestem 
Pipeline  Co. 

GPM  Gas  Corp  .. 

11-10-93 

G-S 

13,557 

N 

F 

10-29-93 

10-31-93 

8794-698 

Transwestem 
Pipeline  Co. 

GPM  Gas  Corp .. 

11-10-93 

G-8 

20,000 

N 

F 

10-20-93 

10-31-93                i 

ST94-699 

Stringray  Pipe- 
line Co 

GGR  Energy 

11-10-93 

G-S 

50,000 

N 

1 

09-29-93 

Indef. 

8T94-900 

Natural  Gas  P/L 

National  Gas  Re- 

11-10-93 

G-S 

3,067 

N 

F 

11-01-93 

11_30_93 

- 

Co.  of  America. 

sources,  LP. 
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ST94-901 

ST94-902 
ST94-903 
ST94-904 
ST94-905 
ST94-906 
ST94-907 

ST94-908 
ST94-909 
ST94-910 
ST94-911 

ST94-912 
ST94-913 
ST94-914 
ST94-915 
ST94-016 
ST94-917 
ST94-918 

ST94-919 

ST94-020 
8T94-921 
ST94-922 
ST94-923 

ST94-924 
ST94-925 
ST94-926 

ST94-927 

ST94-g28 
8T94-829 
ST94-930 
ST94-931 


Transporter/seller 


TrailUazer  Pipe- 
line Co. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 

Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
K  N  Interstate 

Gas  Trans.  Co. 
K  N  Interstate 

Gas  Trans.  Co. 

K  N  Interstate     . 

Gas  Trans.  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 


Recipient 


Northwestern 

Public  Servk» 

Co. 
Coastal  Gas 

Marketing  Co. 
Total  Minatome 

Corp. 
Catex  Energy. 

Inc. 
Rochester  Gas  & 

Electric  Corp. 
Enron  Gas  Mar- 
keting, Inc. 
CentiBl  Illinois 

Public  Service 

Co. 
Kerr-McGee 

Corp. 
Centana  Energy 

Corp. 
Rangeline  Corp  . 

Public  Servk» 
Co.  ofCok>- 
rado. 

Plains  Petroleum 
Operating  Co. 

City  of  Chatham 

Bayou  La  Batre  . 

City  of  Bay  SL 
Louis. 

City  of  Bay 
Springs. 

Willmut  Gas  & 
Oil  Co. 

Washington  Par- 
ish-Gas Utility 
DisL 

WasNngton  Par- 
ish-Gas Utility 
DisL 

City  of  Foley. 
Utilities  Board. 

City  of  FairtK)pe  . 

Energy  Services 
of  Pensacola. 

Conetuh-Monroe 
Counties  Gas 
DisL 

City  of  Beaumont 

Arkansas-Louisi- 
ana Gas  Co. 

Cityof  Appl^ 
Natural  Gas  • 
System. 

City  of  Appleby 
Natural  Gas 
System. 

City  of  Alto 


Wittmut  Gas  & 

OUCo. 
City  of  Baldwin  .. 

City  of  BaMwin  .. 


» filed 

Part  284 
subpart 

Est.  max. 

daityquan- 

titya 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Proieded 

tMmi- 

nation 

dais 

-10-93 

B 

353.000 

N 

11-01-93 

Indef. 

-10-93 

B 

150,000 

A 

10-12-93 

Indef. 

-10-93 

G-S 

30.000 

N 

10-09-93 

Indef. 

-10-93 

G-S 

1.000 

N 

10-05-93 

10-31-93 

-12-03 

G-S 

10,350 

N 

F 

11-01-03 

Indef. 

-12-03 

G-S 

10,000 

N 

10-27-93 

indei. 

-12-03 

G-S 

15.525 

N 

F 

11-01-93 

Indef. 

-12-03 

G-S 

414,000 

N 

10-30-93 

Indef. 

-12-93 

G-S 

10.000 

Y 

10-28-93 

Indsf. 

-12-93 

G-S 

61.000 

N 

10-01-93 

In<lef. 

-12-93 

G-S 

4.900 

N 

F 

10-01-93 

09-30-94 

-12-03 

G-S 

100.000 

N 

10-01-03 

Indef. 

-12-93 

G-S 

5.449 

N 

11-01-93 

04-01-97 

-12-93 

G-8 

2.470 

N 

11-01-93 

04-01-97 

-12-03 

G-S 

3.710 

N 

11-01-93 

04-01-97 

-12-93 

G-S 

6.856 

N 

11-01-93 

04-01-09 

-12-93 

G-S 

28.000 

N 

11-01-03 

04-01-07 

-12-93 

G-S 

342 

N 

11-01-93 

04-01-97 

-12-93 

G-S 

27 

N 

F 

11-01-93 

04-01-97 

-12-03 

G-S 

4.000 

N 

11-01-93 

04-01-99 

-12-93 

G-S 

6.862 

N 

11-01-03 

04-01-09 

-12-93 

G-S 

1.005 

N 

11-01-03 

04-01-09 

-12-93 

G-S 

5,161 

N 

11-01-03 

04-01-09 

-12-93 

G-S 

1.509 

N 

11-01-03 

04-01-07 

-12-93 

G-S 

51.561 

N 

11-01-03 

04-01-09 

-12-93 

G-S 

6.072 

N 

11-01-93 

04-01-97 

-12-93 

G-S 

759 

N 

F 

T1-01-93 

04-01-07 

-12-93 

G-S 

990 

N 

F 

11-01-93 

04-01-97 

-12-93 

G-S 

16.03? 

N 

1 

11-01-93 

04-01-09 

-12-93 

G-S 

946 

N 

1 

11-01-93 

04-01-97 

-12-93 

G-S 

54 

N 

F  ' 

11-01-93 

04-01-97 
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ST94-932 

Koch  Gateway 
Pipeline  Co. 

CityofAtmore  ... 

11-12-93 

G-S 

2,620 

N 

11-01-93 

04-01-99 

ST94-933 

Koch  Gateway 
Pipeline  Co. 

City  of 
Amaudville. 

11-12-93 

G-S 

1.000 

N 

11-01-93 

04-01-97 

ST94-934 

Koch  Gateway 
Pipeline  Co. 

City  of  Carencro 

11-12-93 

G-S 

1,434 

N 

11-01-93 

04-01-97 

ST94-935 

Texas  Eastern 
Transmission 
Corp. 

American  Central 
Gas  Marketing 
Co. 

11-12-53 

G-S 

185.818 

N 

06-11-93 

03-31-94 

ST94-936 

Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 

Coastal  Gas 
Marketing  Co. 

11-12-93 

G-S 

100,000 

N 

06-11-93 

03-31-94 

ST94-937 

libra  Marketing 
Go. 

11-15-93 

G-S 

100.000 

N 

06-01-93 

03-31-94 

ST94-938 

Texas  Eastern 
Transmission 
Corp. 

Marathon  Oil  Co 

11-15-93 

G-S 

48,000 

N 

06-01-93 

03-31-94 

ST94-939 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 

Woodward  Mar- 
keting, Inc. 

11-15-93 

G-S 

90.000 

N 

06-01-93 

03-31-94 

ST94-940 

Amerada  Hess 

11-15-93 

G-S 

350,000 

N 

06-01-93 

03-31-94 

Transmission 

Corp. 

Corp. 

ST94-941 

Texas  Eastern 
Transmission 
Corp. 

Amoco  Energy 
TracSng  Corp. 

11-15-93 

G-S 

1,000.000 

N 

06-04-93 

03-31-94 

ST94-942 

Texas  Eastern 
Transmission 
Corp. 

Endevco  Oil  and 
Gas  Co. 

11-15-93 

X3-S 

400.000 

N 

06-14-93 

03-31-94 

ST94-943 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 

Arkia  Energy 
Marketing  Co. 

11-15-93 

G-S 

700.000 

N 

08-04-93 

03-31-94 

ST94-944 

Sonat  Marketing 

11-15-93 

G-S 

25,000 

N 

06-01-93 

03-31-94 

Transmission 

Co. 

Corp. 

ST94-945 

Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 

MG  Natural  Gas 
Corp. 

11-15-93 

G-S 

244,940 

N 

08-05-93 

03-31-94 

ST94-946 

Yuma  Gas  Corp 

11-15-93 

G-S 

25.000 

N 

06-11-93 

03-31-94 

- 

ST94-947 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 

Woodward  Mar- 
keting, Inc. 

11-15-93 

G-S 

27.000 

N 

07-14-93 

03-31-94 

ST94-948 

CNG  Trading  Co 

11-15-93 

G-S 

904,000 

N 

06-01-93 

03-31-94 

Trar)smission 

V 

Corp. 

ST94-949 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 

Citizens  Gas 
Supply  Corp. 

11-15-93 

G-S 

2,590,000 

N 

09-10-93 

03-31-94 

ST94-950 

Mobil  Natural 

11-15-93 

G-S 

400,000 

N 

06-01-93 

03-,'',i-34 

Transmission 

Gas  Inc. 

Corp. 

ST94-951 

Texas  Eastern 
Transmission 
Corp. 

Tejas  Power 
Corp. 

11-15-93 

G-S 

293.000 

9 

N 

06-2fr-9? 

03-31-94 

ST94-952 

Texas  Eastern 
Transmission 

Elf  Aquitaine  Op- 
erating, Inc. 

11-15-93 

G-S 

50.000 

N 

06  01-93 

01-01-00 

- 

Corp. 

ST94-953 

Texas  Eastern 
Transmission 
Corp. 

Pemex  Gas  y 
Petroquimica 
BasKa. 

11-15-93 

G-S 

200,000 

N 

08-05-93 

0&-01-94 

ST94-954 

Texas  Eastern 
Transmission 

Energy  Develop- 
ment Corp. 

11-15-93 

G-S 

600.000 

N 

06-01-93 

03-31-94 

Corp. 

1 

ST94-955 

Texas  Eastern 

Olympk:  Fuels 

11-15-93 

G-S 

15,000 

N 

1 

09-26-93 

03-31-94 

Transmission 

Co. 

- 

Corp. 

- 
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Part  284 
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sch. 
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rrofOCtoo 
tenn- 
nation 
dale 

ST94-956 

Texas  Eastern 
Transmission 
Corp. 

James  River 
Paper  Co.,  Inc. 

11-1&-93 

Q-S 

30,000 

N 

06-01-93 

03-31-94 

ST94-957 

Texas  Eastern 
Transmisston 
Corp. 

International 
Paper  Co. 

11-15-93 

G-S 

400,000 

N 

06-01-93 

03-31-94 

ST94-g58 

Texas  Eastern 
Transmisston 
Corp. 

Woodward  Mar- 
keting, Inc. 

11-15-93 

G-S 

4,000 

N 

07-14-93 

03-31-94 

ST94-959 

Texas  Eastern 
Transmisston 
Corp. 

Enron  Gas  Mar- 
keting, Inc. 

11-15-93 

6-S 

3357.750 

N 

'    ■ 

06-01-93 

03-31-94 

ST94-960 

Texas  Eastern 
Transmission 
Corp. 

Aquila  Energy 
Marketing 
Corp. 

11-15-93 

6-S 

350,000 

N 

06-01-93 

03-31-94 

ST94-961 

Texas  Eastern 
Transmission 
Corp. 

PuWicServfce 
Electncand 
Gas  Co. 

11-15-93 

G-S 

1,359.335 

N 

09-01-93 

06-30-94 

ST94-962 

Texas  Eastern 
Transmissk>n 
Corp. 

Fina  Natural  Gas 
Co. 

11-15-93 

G-S 

160,000 

N 

07-21-93 

03-31-94 

ST94-063 

Texas  Eastern 
Transmission 
Corp. 

Panhandle  Trad- 
ing Co. 

11-15-93 

G-S 

160,000 

Y 

07-01-93 

03-31-94 

ST94-964 

Texas  Eastern 
Transmisston 
Corp. 

Texas  South- 
eastern Gas 
Co. 

11-15-93 

G-S 

15,000 

N 

06-01-93 

03-31-94 

ST94-965 

Texas  Eastern 
Transmisston 
Corp. 

New  Jersey  Nat- 
ural Gas  Co. 

11-15-93 

G-S 

788,604 

N 

06-01-93 

06-30-94 

ST94-966 

Texas  Eastern 
Transmisston 
Corp. 

New  Jersey  ftet- 
uralGasCo. 

11-15-93 

Q-S 

788,604 

N 

06-01-93 

06-30-94 

ST94-967 

Texas  Eastern 
Transmission 
Corp. 

Direct  Gas  Sup- 
ply Corp. 

11-15-93 

Q-S 

80.000 

N 

07-24-93 

03-31-94 

ST94-968 

Texas  Eastern 
Transmisston 
Corp. 

Entrade  Corp  ..... 

11-16-93 

O-S 

3.000,000 

N 

08-26-93 

03-31-94 

ST94-069 

Texas  Eastern 
Transmisston 
Corp. 

Exxon  Corp 

11-15-93 

G-S 

200,000 

N 

06-03-93 

03-31-94 

ST94-970 

Texas  Eastern 
Transmisston 
Corp. 

Woodward  Mar- 
keting. Inc. 

11-15-93 

Q-S 

10,000 

N 

07-14-93 

0»-3l-«4 

ST94-971 

Texas  Eastern 
Transmission 
Corp. 

Texaco  Gas  Mar- 
keting, Inc. 

11-15-93 

Q-S 

339.000 

N 

07-02-93 

03-31^94 

ST94-fl72 

Texas  Eastern 
Transmisston 
Corp. 

North  Jersey  En- 
ergy Associ- 
ates. 

11-15-93 

G-S 

75,000 

N 

06-01-93 

05-30-94 

ST94-973 

Texas  Eastern 
Transmisston 
Corp. 

Texas  Eastern 

Oryx  Gas  Mar- 
keting. LP. 

11-15-93 

G-S 

186,250 

N 

06-16-93 

03-01-94 

ST94-974 

Northeast  Energy 

11-15-93 

Q^ 

150,000 

N 

09-01-93 

05-30-94 

Transmisston 

Associates. 

Corp. 

ST94-975 

Koch  Gateway 
Pipeline  Ca 

City  of  De  Ouin- 

cy. 

11-16-93 

G-S 

2376 

N 

11-01-93 

04-01-97 

ST94-978 

Sea  Robin  Pipe- 
line Co. 

Superior  Natural 
Qas  Co. 

11-15-93 

Q-S 

6,266 

N 

F 

11-01-93 

03-31-94 

ST94-977 

Sea  Robin  Pipe- 
KiwCo. 

Associated  Natu- 
ral Gas.  Inc. 

11-16-93 

Q-S 

76,000 

N 

11-01-93 

Indef. 

ST94-978 

WiHiston  Basin 
Inter.  PO.  Co. 

Interenergy  Corp 

11-15-93 

G-S 

160 

Y 

F  ■ 

1&-15-93 

10-1»-94 

ST94-579 

KN  Interstate 
Qas  Trans.  Co. 

Associated  Natu- 
ral Qas,  Inc. 

11-15-93 

G-S 

100.000 

N 

10-01-93 

imiBi. 

ST94-580 

KN  Interstate 
Gas  Trans.  Co. 

Plains  Petroleum 
Operating  Ca 

11-16-93 

G-S 

60.000 

N 

1<M)1-93 

inaBi. 
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ST94-981 

Panhandte  East- 
em  Pipe  Line 
Co. 

Gaz 
Metropolitain  & 
Co..  LP. 

11-15-93 

G-S 

100.000 

N 

1 

10-24-93 

10-31-98 

ST94-982 

Panhandle  East- 
em  Pipe  Line 

Co 

Catex  Energy, 
Inc. 

11-15-93 

&-S 

220.000 

N 

1  - 

10-30-93 

03-31-98 

ST94-983 

Florida  Gas 
Transmission 
Co. 

Tennessee  Gas 

Hardee  Power. 
L.P.. 

11-16-93 

G-S 

8,000 

N 

10-17-93 

10-25-93 

ST94-984 

Bowater,  Inc  

11-16-93 

G-S 

4,079 

N 

1 t-01-93 

Indef. 

.    Pipeline  Co. 

ST94-985 

Tennessee  Gas 
Pipeline  Co. 

JetfersonlCocke 
Co. 

11-16-93 

G-S 

6,S79 

N 

11-01-93 

Indef. 

ST94-986 

Tennessee  Gas 
Pipeline  Co. 

Sevier  County 
Utility  DistricL 

11-1fr-93 

G-S 

4,166 

N 

11-01-93 

Indef.                     1 

ST94-987 

Tennessee  Gas 
Pipeline  Co. 

City  of 
Lawrenceburg. 

11-16-93 

G-S 

2,271 

N 

11-01-93 

mdef.                   1 

ST94-988- 

Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Dunlap  Gas  Sys- 

fcttn 

11-16-93 

G-S 

2.763 

N 

11-01-93 

Indef.                      ' 

ST94-989 

icifi. 

Madisonville  Gas 

11-16-93 

G-S 

1,265 

N 

11-01-93 

Indef.                     ; 

Pipeline  Co. 

System. 

\ 

ST94-990 

Tennessee  Gas 
Pipeline  Co. 

Monsanto  Co  ..... 

11-16-93 

G-S 

152 

N 

11-01-93 

Indet 

ST94-991 

Tennessee  Gas 
Pipeline  Co. 

Cargill,  Inc  

11-16-93 

G-S 

100.000 

N 

1 

11-01-93 

Indef. 

ST94-992 

Tennessee  Gas 
Pipeline  Co. 

Southern  Indiana 
Gas  &  Electric 
Co. 

Houston  Pipeline 

11-16-93 

G-S 

75.000 

H 

1 

11-01-93 

Indef. 

ST94-993 

Tennessee  Gas 

11-16-93 

G-S 

1,000 

H 

1 

10-23-93 

Indef.                     ^: 

Pipeline  Ca 

Co. 

ST94-994 

Valero  Trans- 
mission, LP. 

Trans  western 
Pipeline  Ca 

11-16-93 

C 

25.000 

N 

1 

11-01-93 

Indef. 

ST94-995 

Valero  Trans- 
mission. LP. 

El  Paso  Natural 
Gas  Co. 

11-16-93 

C 

20.000 

N 

1 

10-30-93 

Indef.                      J 

ST94-996 

Koch  Gateway 

PensacolaGas 

11-1&-93 

G-S 

46,440 

N 

1 

11-01-93 

04-01-99                ' 

Pipeline  Co. 

Olvisioa 

r 

ST94-997 

Koch  Gateway 
Pipeline  Co. 

City  of  De  Quln- 
cy. 

11-16-93 

G-S 

124 

N 

F 

11-01-93 

.04-01-97                  [ 

ST94-998 

Koch  Gateway 
Pipeline  Co. 

Oty  of  Oenham 
Springs. 

11-16-93 

G-S 

5300 

N 

1 

11-01-93 

04-01-97 

i 

ST94-999 

Koch  Gateway 
PipeHne  Co. 

Oty  of  Chester  .. 

11-16-93 

G-S 

166 

N 

I 

11-01-93 

04-01-97                  I 

ST94-1000 

Koch  Gateway 
Pipeline  Co. 

Oty  of  Chester  .. 

11-16-93 

G-S 

249 

N 

F 

11-01-93 

04-01-97 

ST94-10Ot 

Koch  Gateway 
Pipeline  Co. 

City  of  Chireno  .. 

11-16-93 

G-S 

1.955 

N 

F 

11-01-93 

04-01-97 

ST94-1002 

Koch  Gateway 
Pipeline  Co. 

City  of  Chireno  .. 

11-16-93 

G-S 

1.304 

N 

1 

11-01-93 

04-01-97 

ST94-1003 

Koch  Gateway 
Pipeline  Co. 

City  of  Easton  .... 

11-16-93 

G-S 

238 

N 

1 

11-01-93 

04-01-97 

ST94-1004 

Koch  Gateway 
Pipeline  Co. 

Duplessis  Gas  & 
Fuel  Co.,  Inc. 

11-16-93 

G-S 

492 

N 

I 

11-01-93 

04-01-97 

ST94-1005 

WHIiams  Natural 
Gas  Co. 

Westem  Re- 
sources, Inc. 

11-16-93 

G-S 

386,496 

H 

10-08-03 

10-01-94 

ST94-1006 

Williams  Natural 
Gas  Co. 

Westem  Re- 
sources, hic 

11-16-93 

G-S 

728,136 

N 

10-15-93 

10-01-94 

ST94-1007 

WilKams  Natural 
Gas  Co. 

United  Cities 
Gas  Co. 

11-16-93 

G-S 

7.506 

N 

10-23-93 

Indef. 

ST94-1008 

WHIiams  Natural 
Gas  Co. 

United  Cities 
Gas  Co. 

11-16-93 

G-S 

4.305 

N 

10-23-93 

Indef.                      i 

ST94-1009 

WiUiams  Natural 
Gas  Co. 

United  Cities 
Gas  Co. 

11-16-93 

G-S 

83,126 

N 

10-23-93 

Indet                       t 

ST94-1010 

WWiams  Natural 

Westem  Re- 

11-16-93 

G-S 

18,201 

N 

10-08-93 

indef.                      1 

" 

Gas  Co. 

sources,  Inc. 

ST94-1011 

WiUiams  Natural 
Gas  Co. 

United  Cities 
GasCa 

11-16-93 

G-S 

19,063 

N 

10-23-93 

Indef.                      ■ 

ST94-1012 

WiUiams  Natural 
Gas  Co. 

Missouri  Public 
Service. 

11-16-93 

G-S 

18,317 

N 

10-23-93 

Indef.                       ' 

ST94-1013 

WiUiams  Natural 
Gas  Co. 

Mssouri  Public 
Service. 

11-16-93 

G-S 

6.435 

N 

10-23-93 

Indel. 
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ST94-1014 

WttKams  Natural 
Gas  Co. 

Missoun  Public 
Service. 

11-16-93 

G-S 

895 

N 

F 

10-23-93 

indef. 

ST94-1015 

Williams  Natural 
Gas  Co. 

Missouri  Public 
Sennce. 

11-16-93 

G-S 

3397 

N 

F 

10-23-93 

Indef. 

ST94-1016 

Williams  Natural 
Gas  Co. 

Missouri  Public 
Service. 

11-16-93 

Q-S 

18,122 

N 

F 

10-23-93 

Indef. 

ST94-1017 

wauams  Natural 
Gas  Co. 

Westem  Re- 
sources, Inc. 

11-16-03 

G-S 

21.489 

N 

F 

10-15-03 

HIlM. 

ST94-1018 

TransokGas 
Transmission 
Co. 

ANR  Pipeline 
Co..  et  al. 

11-17-93 

C 

5.000 

N 

11-01-03 

Indef. 

ST94-1019 

TransokGas 
Transmission 
Co. 

Northern  Illinois 

ANR  Pipeline 
Co.,etal. 

11-17-93 

C 

30.000 

N 

11-01-03 

Indef. 

ST94-1020 

Associated  Natu- 

11-17-03 

G-ST 

113.408 

N 

11-01-93 

11-20-93 

Gas  Co. 

ral  Gas,  Inc. 

ST94-1021 

Northern  Illinois 
Gas  Co. 

Valero  Gas  Mar- 
keting, LP. 

11-17-93 

G-ST 

27.000 

N 

11-01-03 

11-07-03 

ST94-1022 

t4orthem  Illinois 
Gas  Co. 

RlJibro  Energy  .... 

11-17-93 

G-ST 

10.000 

N 

11-09-93 

11-30-03 

ST94-1023 

Acadian  Gas 
Pipeline  Sys- 
tem. 

Nat  Gas  P/L  Co. 
of  America,  et 
al. 

11-17-93 

C 

50.000 

N 

10-15-93 

Indef. 

ST94-1024 

Northern  Illinois 
Gas  Co. 

Eastex  Hydro- 
carbons, Inc. 

11-17-93 

G-ST 

5.175 

N 

11-09-93 

11-30-91, 

ST94-1025 

Texas  Eastern 
Transmission 
Corp. 

United  Cities 
Gas  Co. 

11-17-03 

G-S 

1.500 

N 

10-30-93 

03-31-06 

ST94-1026 

Texas  Eastern 
Transmission 
Corp. 

Kerr-ffcGee 
Corp. 

11-17-93 

G-S 

317300 

N 

10-30-93 

03-31-04 

ST94-1027 

Texas  Eastern 
Transmission 
Corp. 

City  of  Hamilton  . 

11-17-93 

G-S 

20.000 

N 

10-30-93 

03-31-04 

ST94-1028 

Texas  Eastern 
Transmission 
Corp. 

United  Cities 
Gas  Co. 

11-17-93 

G-S 

10.000 

N 

10-30-93 

0^-31-94 

ST94-1029 

Texas  Eastern 
Transmlsston 
Corp. 

Yankee  Gas 
ServteesCo. 

11-17-93 

G-S 

3,285 

N 

10-31-93 

04-15-00 

ST94-1030 

Texas  Eastern 
Transmission 
Corp. 

Yankee  Gas 
Services  Co. 

11-17-93 

G-S 

6.401 

N 

10-31-03 

03-31-06 

ST94-1031 

Uano.  inc 

El  Paso  Natural 

11-17-93 

c 

2.000 

n 

F/l 

11-01-S3 

Indef 

Gas  Co.,  et  al. 

ST94-1032 

KN  Interstate 
Gas  Trans.  Co. 

Hastings  Utilities 

11-17-93 

G-S 

20331 

N 

F 

10-01-93 

Indef. 

ST94-1033 

KN  Interstate 
Gas  Trans.  Co. 

Hastings  UtUities 

11-17-93 

G-S 

5,000 

N 

F 

10-01-93 

09-30-04 

ST94-1034 

KN  Interstate 
Gas  Trans.  Co. 

Hastings  Utilities 

11-17-03 

G-S 

20.000 

N 

1 

10-01-93 

Indef. 

ST94-1035 

Williams  Natural 
Gas  Co. 

Getf.  Inc 

11-17-93 

G-S 

10.000 

N 

1 

11-04-93 

Indef. 

ST94-1036 

WiUiams  Natural 
Gas  Co. 

Rangeline  Corp  . 

11-17-93 

G-S 

8.000 

N 

F 

11-01-03 

11-01-04 

ST94-1037 

Natural  Gas  P/L 
Co.  of  Annerica 

Central  Illinois 
Light  Co. 

11-17-93 

B 

13.000 

N 

F 

11-01-93 

10-31-06 

ST94-1038 

Natural  Gas  P/L 
Co.  of  America. 

Brooklyn  Inter- 
state Nat  Gas 
Corp. 

11-17-93 

G-S 

26.000 

N 

F 

11-01-93 

11-30-93 

ST94-1039 

Natural  Gas  P/L 
Co.  <A  America. 

Archer-Oanieis- 
MkflandCo. 

11-17-93 

G-S 

10.000 

N 

F 

11-01-93 

03-31-96 

ST94-1040 

TnjckNne  Gas  Co 

City  of  Hazen 

11-17-03 

G-S 

24390 

N 

F 

11-01-93 

Indef. 

ST94-1041 

TrucMine  Gas  Co 

Laclede  Gas  Co 

11-17-93 

G-S 

45.695 

N 

F 

11-01-93 

Indef. 

ST94-1042 

Tnjckline  Gas  Co 

Harcros  Pig- 
ments. Inc. 

11-17-03 

G-S 

68 

N 

F 

11-01-93 

Indef. 

ST94-1043 

Tnjckline  Gas  Co 

City  of  Potosi  ..... 

11-17-93 

G-S 

210 

N 

F 

11-01-93 

Indef. 

ST94-1044 

TrucMine  Gas  Co 

City  of  Augusta  .. 

11-17-93 

G-S 

94 

N 

F 

11-01-93 

Indef. 

ST94-1045 

TruckKne  Gas  Co 

Granite  City 
Steel  Divtsk>n. 

11-17-93 

G-S 

1.446 

N 

F 

11-01-93 

Indet 
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ST94-1046 

TrucMne  Gas  Co 

Laroche  Indus- 
tries. 

Meslssippi  Lime 
Co. 

City  of  Des  Arc  .. 

11-17-93 

G-S 

58 

N 

11-01-93 

Indef. 

ST94-1047 

Truckline  Gas  Co 

11-17-93 

G-S 

284 

N 

11-01-93 

mdef. 

ST94-1048 

Trucfcline  Gas  Co 

11-17-93 

G-S 

51 

N 

t 1-01-93 

Met. 

ST94-1049 

TrucWine  Gas  Co 

Laclede  Gas  Co 

11-17-93 

G-S 

23,614 

N 

ti-0i-93 

Indef. 

ST94-10f>0 

Truckline  Gas  Co 

Rtieox.  Inc 

11-17-93 

G-S 

16 

N 

11-01-93 

tndel. 

ST94-1051 

Truckiine  Gas  Co 

City  of  Bismarck 

11-17-93 

G-S 

32 

H 

^•j_01^3 

Indef. 

ST94-1052 

Truckline  Gas  Co 

M»sissippi  Lime 

Co. 
Qty  of  Waterioo . 

11-17-93 

G-S 

141 

N 

t 1-01-93 

Indef. 

ST94-1053 

Truckline  Gas  Co 

11-17-93 

G-S 

70 

N 

-lt-01-93 

Indef. 

ST94-1054 

Truckiine  Gas  Co 

Cerro  Copper 
Products  Co. 

11-17-93 

G-S 

212 

H 

tV-01-93 

mdef. 

ST94-1055 

Tmckline  Gas  Co 

United  Cities 
Gas  Co. 

11-17-93 

G-S 

27 

N 

n-01-93 

Indef. 

ST94-1056 

Truckline  Gas  Co 

Larouche  Indus- 
tries. 
Village  of  Oupo  .. 

11-17-93 

G-S 

29 

N 

11-01-93 

Indef. 

ST94-1057 

Tmckfine  Gas  Co 

11-17-93 

G-S 

55 

N 

t 1-01-93 

Indef. 

ST94-1058 

Truckline  Gas  Co 

American  Steel 
Foundries  Divi- 
sion. 

11-17-93 

G-S 

70 

N 

1M)1-93 

Indef! 

ST94-10Sfl 

Tnxkline  Gas  Co 

City  of  Red  Bud  . 

11-17-93 

G-S 

52 

N 

11_0i-93 

Indef. 

ST94-1060 

Truckline  Gas  Co 

American  Steel 
Foundries  Divi- 

11-17-93 

G-S 

36 

N 

t1-0l-93 

Indef! 

#• 

sion. 

ST94-1061 

Truckline  Gas  Co 

United  Cities 
Gas  Co. 

11-17-93 

G-S 

54 

N 

11-01-93 

Indef. 

ST94-1062 

Truckline  Gas  Co 

Cerro  Copper 
Products  Co. 

11-17-93 

G-S 

107 

N 

11-01-93 

Indef. 

~     ST94-1063 

Truckline  Gas  Co 

City  of  Augusta  .. 

11-17-93 

G-S 

47 

N 

ti-01-93 

Indef. 

ST94-1064 

Truckline  Gas  Co 

Natural  Gas  Im- 
provement Dis- 
trict No.  2. 

11-17-93 

G-S 

24 

N 

11-01-93 

Indef. 

ST94-1065 

Tojckline  Gas  Co 

Arkansas  Louisi- 
ana Gas  Co. 

11-17-93 

G-S 

1.054 

N 

11-01-93 

Indef. 

ST94-1066 

Truckline  Gas  Co 

City  of  Red  Bud  . 

11-17-93 

G-S 

105 

N 

ti-C1-93 

Indef. 

ST94-1067 

TruckUne  Gas  Co 

City  of  Bismarck 

11-17-93 

G-S 

65 

N 

11-01-93 

Indef 

ST94-1068 

Truckline  Gas  Co 

City  of  Chester  .. 

11-17-93 

G-S 

239 

N 

11-01-93 

Indef. 

ST94-1069 

Truckline  Gas  Co 

Arkansas  Louisi- 
ana Gas  Ca 

11-17-93 

G-S 

2,111 

N 

11-01-93 

Indef. 

ST94-1070 

TmnklineGas 
Co, 

Rfieox,  Inc 

11-17-93 

G-S 

32 

N 

11-1S-93 

Indef. 

ST94-1071 

TrunkBne  Gas 
Co. 

Spectrulite  Con- 
sortium, Inc. 

11-17-93 

G-S 

195 

M 

11-01-93 

Indef. 

ST94-10/2 

Trunkline  Gas 
Co. 

City  of  Potosi 

11-17-93 

G-S 

105 

N 

11-01-93 

Indef. 

ST94-1073 

Trunkline  Gas 
Co. 

SpectmWe  Con- 
sortium. Inc. 

11-17-93 

G-S 

97 

N 

11-01-93 

Indef. 

ST94-1074 

Tmnkine  Gas 
Co. 

City  of  Des  Arc  .. 

11-17-93 

G-S 

27 

N 

F 

tt-01-93 

Indef. 

ST94-1075 

Trunkine  Gas 
Co. 

Laclede  Steel  Co 

11-17-93 

G-S 

1.487 

N 

p 

TI-01-93 

Indef. 

ST94-1076 

Trunkline  Gas 
Co. 

City  of  Chester  .. 

11-17-93 

G-S 

119 

N 

c 

11-01-93 

Indef. 

ST94-1077 

Trunkine  Gas 
Co. 

City  of  Hazen 

11-17-93 

G-S 

32 

H 

11-01-93 

Inrlnf 

mOBT. 

ST94-1078 

Trunkline  Gas 
Co. 

Harcros  Pig- 
ments, Inc. 

11-17-93 

G-S 

33 

M 

tt-01-93 

Indet. 

ST94-1079 

Trunkline  Gas 
Co. 

Granit  City  Steel 
Divisk}a 

11-17-93 

G-S 

723 

N 

lt-01-93 

mdef. 

ST94-1080 

TainkKne  Gas 
Co 

Village  of  Dupo  .. 

11-17-93 

G-S 

107 

N 

11-01-93 

Indef. 

Sld4-1081 

Tainkline  Gas 
Ca 

Big  River  Zinc 
Co. 

11-17-93 

G-S 

SO 

N 

11-01-93 

Indef. 

ST94-1082 

Trunkline  Gas 
Ca 

Natural  Gas  Im- 
provement 
Dist.  No.  2. 

11-17-93 

G-S 

47 

N 

lt-01-93 

Indef. 

8194-1063 

Westar  Trans- 
mission Co. 

Williams  Natural 
Gas  Co. 

11-18-93 

C 

20.000 

N 

1 

1t-Ot-93 

mdef. 

8794-1064 

West»Trans- 

Associated  Natu- 

11-18-93 

G-S 

108 

N 

1 

lt-01-93 

Indef 

misskwCa            ralGasCa       1 
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ST94-10B5 

Trunkline  Gas 
Co. 

Associated  Natu- 
ral Gas  Co. 

11-18-93 

G-S 

217 

N 

11-01-93 

irnet. 

8T94-1086 

Trunkline  Gas 

Co. 
Trunkline  Gas 

Laclede  Gas  Co 

11-18-93 

G-S 

50,000 

N 

11-01-93 

Indef. 

ST94-1087 

Union  Pacific 

11-1ft-93 

G-S 

1 

N 

11-01-93 

Indef. 

Co. 

Corp. 

ST94-1088 

Trunkline  Gas 
Co. 

Union  Pacific 
Corp. 

11-18-93 

G-S 

2 

N 

11-01-03 

Indef. 

ST94-1089 

Trunkline  Gas 
Co. 

Union  Pacific 
Corp. 

11-18-93 

G-S 

1.444 

N 

11-01-03 

Indef. 

ST94-1090 

Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Illinois  Power  Co 

11-1&-93 

G-S 

3,611 

N 

11-01-93 

Indef. 

ST94-t091 

Illinois  Power  Co 

1 1-18-93 

G-S 

7220 

N 

11-01-93 

Indef. 

ST94-1092 

Union  Electric  Co 

11-18-93 

G-S 

723 

N 

11-01-93 

Indef. 

8T94-1093 

Union  Gas  Co.  of 

11-18-93 

G-S 

36 

N 

11-01-93 

Indef. 

Co. 

Arkansas,  Inc. 

ST94-1094 

Tiunkiine  Gas 
Co. 

Union  Gas  Co.  of 
Arkansas.  Inc. 

11-18-93 

G-S 

17 

N 

11-01-93 

Indef. 

ST94-1095 

Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Doe  Run  Co  

11-18-93 

G-S 

159 

N 

11-01-93 

Indef. 

8T94-1096 

Doe  Run  Co  

11-18-93 

G-S 

80 

»< 

11-01-93 

Indef. 

ST94-t097 

BroukCo  

11-18-93 

G-S 

4 

N 

■' 

11-01-93 
11-01-93 

Indef. 
Indef. 

ST94-1098 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

BroukCo  „ 

11-18-93 

G-S 

1 

N 

ST94-1099 

Big  River  Zinc 

11-18-93 

G-S 

25 

N 

11-01-03 

Indef. 

Co. 

Co. 

ST94-1100 

Nofttwm  Natural 
Gas  Co. 

Madison  Gas 
and  Electric 
Co. 

Valero  Gas  Mar- 

11-18-93 

G-S 

34,024 

N 

10-01-93 

10-31-02 

ST94-1101 

Northern  Natural 

11-18-93 

G-S 

200,000 

N 

10-01-93 

10-31-02 

Gas  Co. 

keting,  LP. 

8T94-1102 

Northern  Natural 
Gas  Co. 

Minnegasco.  Div. 
of  Arida.  Inc. 

11-1ft-93 

G-8 

650 

N 

. 

11-01-93 

10-31-03 

8T94-1103 

Northern  Natural 
Gas  Co. 

Davkj  M.  Mun- 
son.  Inc. 

11-10-93 

G-S 

2000 

N 

11-01-93 

Indef. 

ST94-1t04 

Transwestem 
Pipeline  Co. 

RkJhardson  Prod- 
ucts Co. 

11-18-93 

G-S 

56,000 

N 

11-01-83 

11-30-93 

ST94-1105 

Transwestem 
Pipeline  Co. 

NGC  Transpor- 
tation Inc 

11-18-93 

G-S 

12,000 

N 

11-01-93 

11-30-93 

ST94-1106 

Transwestem 
Pipeline  Co. 

Anthem  Energy 
Co.,  LP. 

11-18-93 

G-S 

8.500 

N 

11-01-93 

11-30-93 

ST94-1t07 

Transwestem 
Pipeline  Co. 

Bridge  Gas 
U.SA 

11-18-93 

G-8 

4,400 

N 

11-01-03 

11-30-93 

ST94-1t08 

Transwestem 
Pipeline  Co. 

GPM  Gas  Corp  „ 

11-18-93 

G-S 

9.000 

N 

11-01-93 

11-30-93 

ST94-1109 

Transwestem 
F»ipelineCo. 

GPM  Gas  Corp .. 

11-16-93 

G-S 

10O00 

N 

11-01-93 

11-30-93 

ST94-11tO 

Transwestem 
Pipeline  Co. 

NGC  Transpor- 
tation, Inc. 

11-18-93 

G-S 

20,450 

N 

11-01-93 

11-00-93 

ST94-1tt1 

Transwestem 
Pipeline  Co. 

Enron  Gas  Mar- 
keting, Inc. 

11-18-93 

G-S 

65.630 

A 

11-01-93 

11-30-93 

ST94-ttt2 

Transwestem 
PipelirieCo. 

Enron  Gas  Mar- 
keting, mc. 

11-18-93 

G-S 

33,300 

A 

11-01-93 

11-30-93 

ST94-ttt3 

Transwestem 
Pipeline  Co. 

Ervon  Gas  Mar- 
keting. Inc. 

11-18-93 

G-S 

46,910 

A 

11-01-03 

11-30-93 

8T94-ttt4 

Transwestem 
Pipeline  Co. 

Anthem  Energy 
Co. 

11-18-93 

G-S 

16,410 

N 

11-01-83 

11-30-93 

ST94-1115 

Transwestem 
Pipeline  Co. 

NGC  Traaspor- 
tation  Inc. 

1 1-18-93 

G-S 

9.000 

N 

11-07-93 

11-30-93 

ST94-t116 

Transwestem 
Pipeline  Co. 

NGC  Traaspor- 
tation  Inc. 

11-18-93 

G-S 

10.000 

N 

11-01-93 

11-30-93 

ST94-1117 

Columbia  Gulf 
Transmissk>n 
Co. 

Eastex  Gas 
Transmission 
Co. 

11-16-93 

&-S 

60000 

N 

1 

10-21-93 

inoef. 

ST94-t118 

Transcontinental 
Gas  P/L  Corp. 

Elizabethtown 
Gas  Co. 

11-18-93 

G-S 

2,841 

N 

F 

10-30-93 

10-31-93 
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ST94-1119 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

70.444 

A 

11-01-93 

03-21-98 

ST94-1120 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-1ft-93 

G-S 

70.444 

A 

11-01-93 

03-21-98 

ST94-1121 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia 

11-18-93 

G-S 

262 

A 

11-01-93 

03-21-98 

ST94-1 122 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

87 

A 

11-01-93 

03-21-98 

ST94-1 123 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

120,000 

N 

1 1-01-93 

Indef. 

ST94-1 124 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

87 

A 

11-01-93 

03-21-98 

ST94-1 125 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

44 

A 

11-01-93 

03-21-98 

ST94-1126 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-18-93 

G-S 

87 

A 

11-01-93 

03-21-98              ; 

ST94-1127 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

Municipat-Gas 

11-18-93 

G-S 

87 

A 

1 1-01-93 

03-21-98              1 

ST94-1128 

Transcontinental 

11-18-93 

G-S 

262 

A 

11-01-93 

03-21-98 

Gas  P/L  Corp. 

Authority  of 
Georgia. 

ST94-1129 

Transcontinental 
Gas  PA.  Corp. 

City  of  Monroe  ... 

11-18-93 

G-S 

200 

N 

11-01-93 

07-31-01                5 

ST94-1130 

Transcontinental 
Gas  P/L  Corp. 

City  of  Social 
Circlfe. 

11-18-93 

G-S 

1.145 

N 

1 1-01-93 

03-31-06 

ST94-1131 

Transcontinental 
Gas  P/L  Corp. 

City  of  Toccoa  ... 

1 1^18-93 

G-S 

5.000 

N 

11-01-93 

03-31-06 

ST94-1132 

Transcontinental 
Gas  P/L  Corp. 

City  of  Royston  .. 

11-18-93 

G-S 

2,030 

N 

1 1-01-93 

03-31-06 

ST94-1133 

Transcontinental 
Gas  P/L  Corp. 

Piedmont  Natural 
Gas  Co. 

11-18-93 

G-S 

5,996 

N 

10-30-93 

10-31-93 

ST94-1134 

Transcontinental 
Gas  P/L  Corp. 

Sonat  Marketing 
Co. 

11-18-93 

G-S 

600.000 

N 

11-01-93 

Indef.                     1 

ST94-1135 

Transcontinental 
Gas  P/L  Corp. 

Clinton-Newberry 
Natural  Gas 
Auth. 

11-18-93 

G-S 

100 

N 

10-30-93 

10-31-93 

ST94-1136 

Transcontinental 
Gas  P/L  Corp. 

City  of  Laurens  .. 

11-18-93 

G-S 

100 

N 

10-30-93 

10-31-93 

ST94-1137 

Transcontinental 

Brooklyn  Union 

11-18-93 

G-S 

15.336 

N 

10-30-93 

10-31-93 

• 

Gas  P/L  Corp. 

Gas  Co. 

ST94-1 138 

Transcontinental 
Gas  P/L  Corp. 

Cargill,  Inc  

11-18-9a 

G-S 

.1,600.000 

N 

11-01-93 

Indef.                     1 

i 

ST94-1139 

Transcorrtinental 
Gas  P/L  Corp. 

City  of  Hartwell  .. 

11-18-93 

G-S 

3.525 

N 

11-01-93 

03-31-06 

ST94-1140 

Transcontinental 
Gas  P/L  Corp. 

City  of  Elberton  .. 

11-18-93 

G-S 

3.034 

N 

1 1-01-93 

03-31-06 

ST94-1141 

Transcontinental 

Gas  P/L  Corp. 

Transcontinental 

City  of  Covington 

11-18-93 

G-S 

5.000 

N 

11-01-93 

03-31-06 

ST94-1 142 

City  of  Com- 

11-18-93 

G-S 

2,910 

N 

1 1-01-93 

03-31-06 

Gas  P/L  Corp. 

merce. 

y 

ST94-1 143 

Transcontinental 
Gas  P/L  Corp. 

CityofBuford  .... 

11-18-93 

G-S 

300 

N 

11-01-93 

07-31-01                { 

ST94-1 144 

Northern  Natural 
Gas  Co. 

Sioux  Pointe,  Inc 

11-1^93 

G-S 

3.000 

N 

1 

10-21-93 

Indef. 

ST94-1 145 

Northern  Natural 
Gas  Co. 

Northwestern 
Public  Service 
Co. 

Mklland  Market- 

11-19-93 

G-S 

10,000 

N 

1 

09-01-93 

Indef. 

ST94-1 146 

Northern  Natural 

11-19-93 

G-S 

50.000 

N 

1 

08-27-93 

Indef. 

Gas  Co. 

ing  Corp. 

ST94-1 147 

Northern  Natural 
Gas  Co. 

Oxy  USA.  Inc 

11-19-93 

G-S 

100.000 

N 

1 

02-01-93 

Indef. 
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ST94-1148 

Northern  Natural 
Gas  Co 

Oxy  USA.  Inc 

11-19-93 

G-S 

100.000 

N 

1 

01-01-93 

Indef. 

ST94-1149 

Natural  Gas  P/L 
Co.  of  America. 

Union  Electric  Co 

11-19-93 

B 

10.000 

N 

1 

04-01-87 

Indef. 

ST94-1150 

Natural  Gas  P/L 
Co.  of  America. 

O&R  Energy.  Inc 

11-19-93 

G-S 

10.000 

N 

F 

04-04-93 

11-00-93 

ST94..1151 

Natural  Gas  P/L 
Co.  of  America. 

Olympic  Fuels 
Co. 

11-19-93 

G-S 

4.907 

N 

F 

11-01-93 

11-30-93 

ST94-1152 

Williston  Basin 
Inter  P/L  Co. 

Rainbow  Gas  Co 

11-1^-93 

G-S 

354.684 

A 

1 

10-21-93 

07-31-94 

ST94-1153 

ONG  Trans- 
mission Co. 

Ozark  Pipeline 
Co. 

11-19-93 

C 

20.000 

N 

1 

10-2^-93 

Indef. 

ST94-1154 

ONG  Trans- 
misston  Co. 

Caprock  Pipeline 
Co. 

11-19-93 

C 

50,000 

N 

1 

11-02-93 

Indef. 

ST94-1155 

ONG  Trans- 
mission Co. 

Caprock  Pipeline 
Co. 

11-19-93 

C 

10.000 

N 

1 

11-05-93 

Indef. 

ST94-1156 

ONG  Trans- 
mission Co. 

Caprock  Pipeline 
Co. 

11-19-93 

C 

50.000 

N 

1 

11-03-93 

Indef. 

ST94-1157 

Trunkline  Gas 
Co 

Ni-Tex.  Inc  

11-19^3 

G-S 

10.350 

N 

1 

11-01-93 

Indef. 

ST94-1158 

Trunkline  Gas 
Co. 

MRT  Energy 
Marketing  Co. 

11-19-93 

G-S 

9.615 

N 

1 

11-01-93 

Indef. 

ST94-1159 

Trunkline  Gas 
Co. 

MkJIand  Cogerv 
eration  Ven- 
ture, L.P. 

11-19-93 

G-S 

31.050 

■ 

N 

11-01-93 

Indef. 

ST94-1160 

Tmnkline  Gas 
Co. 

Michigan  Gas 
Utilities. 

11-19-93 

G-S 

1,500 

N 

11-01-93 

Indef. 

ST94-1 161 

Trunkline  Gas 
Co 

Stand  Energy 

Corp. 
Public  Sendee 

11-19-93 

&-S 

1,011 

N 

11-01-93 

Indef. 

ST94-1162 

Trunkline  Gas 

11-19-93 

G-^ 

13,531 

N 

11-01-93 

Indef. 

Co. 

Electric  &  Gas. 

ST94-1163 

Tmnkline  Gas 
Co 

UGI  Utilities,  Inc 

11-19-93 

G-S 

10,408 

N 

11-01-93 

Indef. 

ST94-1 164 

Trunkline  Gas 
Co. 

Miami  Valley  Re- 
sources. Inc. 

11-19-93 

G-6 

9,098 

N 

11-01-93 

Indef. 

ST94-1165 

Algonquin  Gas 
Transn>ission 
Co. 

Boston  Gas  Co  .. 

11-22-93 

B 

21.394 

N 

11-01-93 

Indef. 

ST94-1166 

Algonquin  Gas 
Transmission 
Co. 

Southern  Corv 
necticutQas 
Co. 

11-22-93 

B 

4.922 

N 

11-01-93 

Indef. 

ST94-1167 

Algonquin  Gas 
Transmissnn 
Co. 

Bay  State  Gas 
Co. 

11-22-93 

B 

7.236 

N 

1 

11-01-03 

Indef. 

ST94-1 168 

Algonquin  Gas 
Transmissk>n 
Co. 

Texas  Eastern 
TransmissK>n 
Corp. 

11-22-93 

G-S 

7.522 

N 

1 

11-01-93 

Indef. 

ST94-1 169 

Algonquin  Gas 
Transmission 
Co. 

CNG  Gas  Serv- 
Kes. 

11-22-93 

B 

116 

N 

11-01-93 

Indef. 

ST94-1170 

Algonquin  Gas 
Transmisskxi 
Co. 

CNG  Gas  Serv- 
ices. 

11-22-93 

B 

762 

N 

11-01-93 

Indef. 

ST94-1171 

Algonquin  Gas 
Transmt$sk>n 
Co. 

Cotonial  Gas  Co 

11-22-93 

6 

1.951 

N 

11-01-93 

Indef. 

ST94-1172 

Algonquin  Gas 
Transmissx>n 
Co. 

Cotonial  Gas  Co 

11-22-93 

B 

972 

N 

11-01-93 

Indef. 

8194-1173 

Algonquin  Gas 
Transmisskxi 
Co. 

Cotonial  Gas  Co 

11-22-93 

B 

577 

N 

11-01-93 

Indef. 

ST94-1174 

Algonquin  Gas 
Transmisskm 
Co. 

Colonial  Gas  Co 

11-22-93 

B 

3.000 

N 

11-01-93 

Indel. 

ST94-1175 

Midwestern  Gas 
Transmission 
Co. 

CMS  Gas  Mar- 
keting. 

11-22-93 

G-S 

50.000 

N 

1 

11-01-93 

Indef. 

ST94-1176 

Trunkline  Gas 
Co. 

Brooklyn  Inter- 
state Natural 
Gas  Co. 

11-^-93 

G-8 

51.750 

N 

1 

11-05-93 

mdef. 
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ST94-1177 

Trunkline  Gas 
Co. 

Pennzoil  Gas 
Marketing  Co. 

11-22-93 

G-S 

1,500 

N 

11-01-93 

Indef. 

ST94-1178 

Trunkline  Gas 
Co. 

Associated  Natu- 
ral Gas,  Inc. 

11-22-^ 

G-S 

20.000 

N 

11-01-93 

Indef 

ST94-1179 

Trunkline  Gas 
Co. 

Vk:toria  Gas 
Corp. 

11-22-93 

G-S 

25.000 

N 

11-01-93 

Indef. 

ST94-1180    ' 

Trunkline  Gas 
Co. 

Miami  Valley  Re- 
sources, Inc. 

11-22-93 

G-S 

10,000 

N 

11-01-93 

Indef. 

ST94-1181 

Trunkline  Gas 
Co 

Illinois  Power  Co 

11-22-93 

G-S 

15,000 

N 

11-01-93 

Indef. 

ST94-1182 

Ouestar  Pipeline 
Co. 

Fuel  Resources 
Developmenf. 

11-22-93 

G-S 

2,300 

N 

12-04-92 

Indef. 

ST94-1183 

Ouestar  Pipeline 
Co. 

Industrial  Gas 
Resource  Corp. 

11-22-93 

G-S 

15,000 

N 

01-01-93 

mdef. 

ST94-1184 

Ouestar  Pipeline 

Mountain  Fuel 

11-22-93 

B 

3,000 

N 

04-2&-93 

Indef. 

Co. 

Supply  Co. 

ST94-1185 

Ouestar  Pipeline 
Co. 

Mountain  Fuel 
Supply  Co. 

11-22-93 

B 

27320 

N 

08-01-92 

Indef. 

ST94-1186 

Ouestar  Pipeline 
Co. 

Bonneville  Fuels 
Marketing 
Corp. 

11-22-93 

G-S 

15^00 

N 

06-29-92 

Indef. 

ST94-1187 

Koch  Gateway 
Pipeline  Co. 

SL  James  Parish 
Utilities. 

11-22-93 

G-S 

t09 

N 

F 

11-01-93 

04-01-97 

ST94-1188 

Koch  Gateway 
Pipehne  Co. 

Mississippi  Val- 
ley Gas  Co.. 

11-22-93 

G-S 

775.000 

N 

11-01-93 

04-01-99 

ST94-1189 

Koch  Gateway 
Pipeline  Co. 

City  of 
Simmesport. 

11-22-93 

G-S 

657 

N' 

11-01-93 

04-01-97 

ST94-1190 

Koch  Gateway 
Pipeline  Co. 

ST.  John  The 
Baptist  Parish 
Util. 

City  of  Washing- 

11-22-93 

G-S 

46.972 

N 

11-01-93 

04-01-97 

ST94-1191 

Koch  Gateway 

11-22-93 

G-S 

12,410 

N 

F 

11-01-93 

04-01-97 

Pipeline  Ca 

ton. 

ST94-1 192 

Koch  Gateway 
Pipeline  Co. 

City  of  Westlake 

11-22-93 

G-S 

4.000 

N 

11-01-93 

04-01-97 

ST94-1193 

Koch  Gateway 
Pipeline  Co. 

City  of  Waveland 

11-22-93 

G-S 

9,944 

N 

11-01-93 

04-01-97 

ST94-1194 

Koch  Gateway 
Pipeline  Co. 

City  of  Washing- 
ton. 

11-22-93 

G-S 

1,066 

N 

11-01-93 

04-01-97 

ST9*-1195 

Koch  Gateway 
Pipeline  Co. 

CityofObertin  ... 

11-22-93 

G-S 

760 

N 

11-01-93 

04-01-97 

ST94-1196 

Koch  Gateway 
PipeyneCa 

City  of  Walnut 
Grove. 

11-22-93 

G-S 

1,683 

N 

11-01-93 

04-01-97 

ST94-1197 

Koch  Gateway 

Pipeline  Co. 

Koch  Gateway 

City  of  Gueydan 

11-22-93 

G-S 

1;677 

N 

11-01-93 

04-01-97 

ST94-1198 

City  of  Port  Gib- 

11-22-93 

G-S 

4,187 

N 

11-01-93 

04-01-97 

Pipeline  Co. 

son. 

ST94-1199 

Koch  Gateway 
Pipeline  Co. 

Stevens  Utilities  . 

11-22-93 

G-S 

385 

N 

11-01-93 

04-01-97 

ST94-1200 

Koch  Gateway 

City  of  Sunset  .... 

11-22-93 

G-S 

621 

N 

11-01-93 

04-01-97 

~ 

PipeHneCo. 

ST94-1201 

Koch  Gateway 
Pipeline  Co. 

Parish  of 
Terrebonne- 
Polwe  Jury. 

11-22-93 

G-S 

1,314 

N 

11-01-93 

04-01-97 

ST94-1202 

Koch  Gateway 
Pipeline  Co. 

City  of  Pineland  . 

11-22-93 

&-S 

735 

N 

11-01-93 

04-01-97 

ST94-1203 

Koch  Gateway 
Pipeline  Co. 

City  of  Reklaw  ... 

11-22-93 

G-S 

716 

N 

1 

11-01-93 

04-01-97 

ST94-1204 

Koch  Gateway 
Pipeline  Co. 

Union  Gas  Co .... 

11-22-93 

G-S 

1,263 

N 

11-01-93 

04-01-97 

ST94-1205 

Koch  Gateway 
Pipeline  Ca 

South  Rusk 
County  Gas 
Calnc. 

11-^-93 

G-S 

219 

N 

11-01-93 

04-01-97 

ST94-1206 

Koch  Gateway 
Pipefine  Co. 

Transkxiisiana 
Gas  Co. 

11-22-93 

G-S 

12.073 

N 

11-01-93 

04-01-97 

ST94-1207 

Koch  Gateway 
PipeKne  Co. 

City  of  Walker .... 

11-22-93 

G-S 

2.600 

N 

11-01-93 

04-01-97 

ST94-1208 

Koch  Gateway 
Pipeline  Co. 

Polaris  Pipeline 
Corp. 

11-22-93 

G-S 

5.375 

N 

11-01-93 

04-01-97 

ST94-1209 

Koch  Gateway 
Pipeline  Co. 

South  Coast  Gas 
Co..  Inc. 

11-22-93 

G-S 

18,210 

N 

11-01-93 

04-01-97 
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ST94-1210 

Koch  Gateway 
Pipeline  Ca 

City  of 
Oeteambre. 

11-22-93 

&-S 

5.556 

N 

11-01-93 

04-01-07 

ST94-1211 

Koch  Gateway 
PipeNneCa 

City  of  Huxley  .... 

11-22-93 

Q-S 

1.718 

N 

11-01-93 

04-01-97 

ST94-1212 

Koch  Gateway 
PipeKne  Co. 

City  of 
Estherwood. 

11-22-93 

G-S 

12 

N 

F 

11-01-93 

04-01-07 

ST94-1213 

Koch  Gateway 
Pipeline  Co. 

Woodsboro  Mat- 
ural  Gas  Corp. 

11-22-93 

&-S 

594 

N 

11-01-93 

04-01-07 

ST94-1214 

Koch  Gateway 
Pipeline  Co. 

City  of  Kaplan  .... 

11-22-93 

G-S 

2.800 

N 

11-01-03 

04-01-97 

ST94-1215 

Koch  Gateway 
Pipeline  Co. 

SL  Amant  Gas 
Co..  Inc. 

11-22-93 

G-S 

1.218 

N 

11-01-93 

04-01-97 

ST94-1216 

Koch  Gateway 
Pipeline  Co. 

City  of  lota 

11-22-^ 

G-S 

620 

N 

11-01-93 

04-01-97 

ST94-1217 

Koch  Gateway 
PipeHneCo. 

City  of  Montgorrv 
ery. 

11-22-93 

G-S 

4.357 

N 

11-01-03 

04-01-07 

ST94-1218 

Koch  Gateway 
Pipeline  Co. 

City  of  Kentwood 

11-22-93 

G-S 

12.688 

N 

11-01-93 

04-01-97 

ST94-1219 

Koch  Gateway 
Pipeline  Co. 

City  of  Joaquin  .. 

11-22-93 

G-S 

306 

N 

11-01-03 

04-01-97 

ST94-1220 

Koch  Gateway 
Pipeline  Co. 

City  of  - 
Easterwood. 

11-22-93 

G-S 

313 

N 

11-01-93 

04-01-97 

ST94-1221 

Koch  Gateway 
Pipeline  Co. 

City  of  Hunting- 
ton. 

11-22-93 

G-S 

391 

N 

11-01-93 

04-01-97 

ST94-1222 

Koch  Gateway 
Pipeline  Co. 

United  States  of 
America-Ft 
Polk. 

11-22-93 

G-S 

800 

N 

11-01-93 

04-01-97 

ST94-1223 

Koch  Gateway 
Pipeline  Co. 

City  of  Gary 

11-52-93 

G-S 

700 

N 

11-01-93 

04-01-97 

ST94-1224 

Koch  Gateway 
Pipeline  Co. 

City  of  Vk*sburg 

11-22-93 

G-S 

77.500 

N 

11-01-93 

04-01-97 

ST94-1225 

Koch  Gateway 
PipeKne  Ca 

City  of  Scott 

11-22-93 

G-S 

842 

N 

11-01-93 

04-01-97 

ST94-1226 

Koch  Gateway 
PipeKne  Co. 

City  of  Glenmora 

11-22-93 

G-S 

600 

N 

11-01-93 

04-01-97 

ST94-1227 

Koch  Gateway 
PipeKne  Co. 

City  of  Ftomaton 

11-22-03 

G-S 

687 

N 

11-01-93 

04-01-97 

ST94-1228 

Pipeline  Co. 

City  of  Scott 

11-22-93 

G-S 

33 

N 

F 

11-01-93 

04-01-97 

ST94-1229 

Koch  Gateway 

PipeKne  Ca 

Koch  Gateway 

City  of  Gary  

11-22-03 

G-S 

1.049 

N 

F 

11-01-03 

04-01-97 

ST94-1230 

City  of  Joaquin  .. 

11-22-93 

G-S 

460 

N 

F 

11-01-93 

04-01-97 

PipeKne  Co. 

ST94-1231 

Koch  Gateway 
PipeKne  Ca 

City  of  Madison- 
ville. 

11-22-93 

G-S 

1.356 

N. 

1 

11-01-03 

04-01-97 

ST94-1232 

Koch  Gateway 
PipeKne  Co. 

City  of  Garrison  . 

11-22-93 

G-S 

4.404 

N 

1 

11-01-93 

04-01-97 

ST94-1233 

Koch  Gateway 
PipeKne  Co. 

Livinston  Parish 
Bd.  of  Comm.- 
Gas. 

11-22-93 

G-S 

J.125 

N 

1 

11-01-93 

04-01-97 

ST94-1234 

Koch  Gateway 
PipeKne  Co. 

City  of 
IMcairbre. 

11-22-93 

G-S 

33 

N 

11-01-93 

04-01-97 

ST94-1^ 

Koch  Gateway 
PipeKne  Ca 

City  of  Sorrento  . 

11-22-93 

G-S 

7 

N 

11-01-93 

04-01-07 

ST94-1236 

Koch  Gateway 
PipeKne  Ca 

City  of  Reklaw  ... 

11-22-93 

G-S 

1.073 

N 

11^1-03 

04-01-97 

ST94-1237 

Koch  Gateway 
PipeKne  Co. 

South  Rusk 
County  Gas 
Co..  Inc. 

11-22-93 

G-S 

436 

N 

11-01-93 

04-01-07 

ST94-1238 

Koch  Gateway 
PipeKne  Ca 

City  of  Sunset  .„. 

11-22-93 

G-S 

29 

N 

11-01-93 

04-01-97 

ST94-1239 

Koch  Gateway 
PipeKne  Co. 

City  of  Pineland  . 

11-22-93 

Q-S 

1.102 

N 

11-01-93 

04-01-97 

ST94-1240 

Koch  Gateway 
PipeKne  Ca: 

Cilyof 
Simmesport. 

11-22-^ 

G-S 

6,570 

N 

11-01-93 

04-01-97 

ST94-1241 

Koch  Gateway 
PipeKne  Ca 

OtyofHonibeck 

11-22-93 

G-S 

43 

N 

11-01-93 

04-01-97 

ST94-1242 

Koch  Gateway 
PipeKne  Ca  - 

United  States  of 
America-FL 
Potk. 

11-22-03 

G-S 

4.200 

N 

11-01-93 

04-01-97 

8940 

Federal  Register  /  Vol. 

S9,  No.  37  /  Thursday.  February  24.  1994  /  Notices 

Docket  No.f 

Transporter/seOer 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily  quarv 

titya 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Projected 

temii- 

nation 

date 

ST94-1243 

Koch  Gateway 
Pipeline  Ca 

City  of  lota 

11-22-93 

G-S 

10.950 

N 

11-01-93 

04-01-97 

Sr94-1244 

Koch  Gateway 
Pipeline  Ca 

Cityof 
Moreauvilte. 

11-22-93 

G-S 

50 

N 

■ 

11-01-93 

04-01-97 

SI94-1245 

Koch  Gateway 
Pipeline  Co. 

City  of  Huxley  ... 

11-22-93 

G-S 

2,677 

N 

11-01-93 

04-01-97 

ST94-1246 

Koch  Gateway 
PipefineCa 

City  of  New 
Summerfield. 

11-22-93 

G-S 

1.514 

N 

11-01-93 

04-01-07 

ST94-1247 

Koch  Gateway 
Pipeline  Co. 

City  of  Gonzales 

11-22-93 

G-S 

93.075 

N 

11-01-93 

04-01-97 

8194-1248 

Koch  Gateway 
Pipeline  Co. 

City  of 
Franklintoa 

11-22-93 

G-S 

60.590 

N 

11-01-93 

04-01-97 

ST94-1249 

Koch  Gateway 
Pipeline  Co. 

Lone  Star  Gas 
Co..  of  Texas, 
Inc. 

11-22-93 

G-S 

6.288 

N 

1 

11-01-93 

04-01-97 

ST94-12S0 

Koch  Gateway 
PipeHne  Co. 

Montpelier  Vil- 
lage. 

11-22-93 

G-S 

160 

N 

1 

11-01-93 

04-01-97 

ST94-1261 

Koch  Gateway 
Pipeline  Ca 

City  of  Madison- 
ville. 

11-22-93 

G-S 

52,560 

N 

1 

11-01-93 

04-01-97               1 

ST94-1252 

Koch  Gateway 
Pipeline  Co. 

City  of  Palmetto 

11-22-93 

G-S 

45 

N 

11-01-93 

04-01-97 

ST94-1253 

Koch  Gateway 
Pipeline  Co. 

City  of  Hunting- 
toa 

11-22-93 

G-S 

586 

N 

11-01-93 

04-01-97 

ST94-1254 

Kocf » Gateway 
Pipeline  Co. 

City  of  Ganison 

11-22-93 

G-S 

551 

N 

11-01-93 

04-01-97 

ST94-1255 

Koch  Gateway 
Pipeline  Co. 

City  of  Kentwood 

11-22-93 

G-S 

112 

N 

11-01-93 

04-01-97 

ST94-1258 

Koch  Gateway 
Pipeline  Co. 

City  of  Newton  .. 

11-22-93 

G-S 

1.272 

N 

11-01-93 

04-01-97                 I 

I 

ST94-1257 

Koch  Gateway 
Pipeline  Co. 

Oarke  Mobil 
Counties  Gas 
District 

11-22-93 

G-S 

3.500 

N 

•■ 

1M)1-93 

04-01-97 

ST94-125a 

Koch  Gateway 
Pipeline  Co. 

City  of  Greens- 
burg. 

11-22-93 

Q-S 

300 

N 

11-01-93 

04-01-97                I 

ST94-1259 

Koch  Gateway 
PipeMneCo. 

Stevens  Utilities 

11-22-93 

G-S 

577 

N 

11-01-93 

04-01-97                 1 

ST94-1260 

Koch  Gateway 
Pipeline  Co. 

City  of  Montgon> 
ery. 

11-22-93 

G-S 

38 

N 

11-01-93 

04-01-97                 t 

'      ST94-1261 

Koch  Gateway 
Pipeline  Co. 

City  of 
Franklinton. 

11-22-93 

G-S 

1.406 

N 

11-01-93 

04-01-97                j 

ST94-1262 

Koch  Gateway 
Pipeline  Co. 

City  of 
Moreauville. 

11-22-93 

G-S 

825 

N 

11-01-93 

04-01-97                 \ 

ST94-1263 

Koch  Gateway 
PipeHne  Co. 

Natural  Gas  Ca 
of  Louisiana. 

11-22-93 

G-S 

17359 

N 

11-01-93 

04-01-97                 ^ 

ST94-1264 

Koch  Gateway 
Pipeline  Co. 

City  of  Sorrento 

11-22-93 

G-S 

343 

N 

11-01-93 

04-01-97                 i 

ST94-1265 

Koch  Gateway 
Pipeline  Ca 

St  James  Parish 
Utilities. 

11-22-93 

G-S 

4340 

N 

11-01-93 

04-01-97                 J 

ST94-1266 

Koch  Gateway 
Pipeline  Co. 

City  of  New 
Summerfield. 

11-22-93 

G-S   ' 

1.010 

N 

11-01-93 

04-01-97                ^ 

ST94-1267 

Koch  Gateway 
Pipeline  Co. 

City  of  Newton  .. 

11-22-93 

G-S 

848 

N 

11-01-93 

04-01-97                 > 

ST94-1268 

Koch  Gateway 
PipeHne  Co. 

City  of  Hombeck 

11-22-93 

G-S 

1.157 

N 

11-01-93 

04-01-97 

ST94-1269 

Koch  Gateway 
Pipeline  Co. 

City  of  Kinder .... 

11-22-93 

G-S 

1.200 

N 

11-01-93 

04-01-97                - 

Sr94-1270 

Koch  Gateway 
Pipeline  Co. 

Livingston  Gas 
Service  Co. 

11-22-93 

G-S 

1372 

N 

11-01-93 

04-01-97 

Sr94-1271 

Koch  Gateway 
Pipeline  Co. 

City  of  Livingston 

11-22-93 

6-S 

600 

" 

11-01-93 

04-01-97                ] 

ST94-1272 

Koch  Gateway 

Louisiana  Gas 

11-22-93 

G-S 

79396 

N 

11-01-93 

04-01-97                't 

Pipeline  Co. 

ServreeCo. 

ST94-1273 

Koch  Gateway 
Pipeline  Co. 

Louisiana  Gas 
ServrceCo. 

11-22-93 

G-S 

46360 

N 

1 

11-01-93 

04-01-97                i 

ST94-1274 

Koch  Gateway 
Pipeline  Ca 

United  States  of 
America  Sten- 

11-22-93 

<« 

300 

N 

1 

11-01-93 

04-01-97                \ 

S 194-1275 

Koch  Gateway 

Pipeline  Co. 

Koch  Gateway 

nis. 
City  of  Gonzales 

11-22-93 

G-S 

2.445 

N 

11-01-93 

04-01-97 

S f 94-1276 

Entex,  Agerrt 

11-22-93 

G-S 

25.101 

M 

11-01-93 

04-01-99 

PipeUneCo. 

ServKes. 

1 
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ST94-1277 

Koch  Gateway 
Pipeline  Co. 

Entex,  Agent 
Servwes. 

11-22-93 

G-S 

383.899 

N 

1 

11-01-03 

04-01^99 

ST94-1278 

Enogex  Inc  

PhHIips  Gas 
Pipeline  Co. 

11-22-93 

C 

10.000 

N 

1 

10-26-93 

mdef. 

ST94-1279 

El  Paso  Natural 
Gas  Co. 

Arizona  Electric 
Power  Coop.. 
Inc. 

ArMa  Energy 

11-22-«3 

G-S 

607 

N 

1 

10-23-93 

Indef. 

ST94-1280 

El  Paso  Natural 

11-22-93 

G-S 

100.000 

N 

1 

10-^29-93 

Indef. 

Gas  Co. 

Marketing  Co. 

ST94-1281 

El  Paso  Natural 
Gas  Co. 

Arizona  Electric 
Power  Coop.. 
Inc 

11-22-93 

Q-S 

38.252 

N 

1 

10-24-93 

Indef. 

ST94-1282 

Transcontinental 
Gas  P/L  Corp. 

AlattamaGas 
Corp. 

11-22-93 

B 

2.000 

N 

F 

11-01-03 

11-02-93 

ST94-1283 

Transcontinental 
Gas  P/L  Corp. 

City  of  Uberty  .... 

11-22-03 

B 

285 

N 

F 

11-01-03 

11-02-93 

ST94-1284 

Natural  Gas  P/L 
Co.  of  Anterica. 

Northern  Indiana 
Public  Sen/. 
Co. 

Northern  Indiana 

11-22-93 

B 

50.000 

N 

1 

12-01-07 

indef. 

ST94-1285 

Natural  Gas  P/L 

11-22-93 

B 

50.000 

N 

1 

12-01-67 

Indef. 

Co.  of  America, 

PublkjServ. 
Co. 

Winnie  Pipeline 

ST94-1286 

Natural  Gas  P/L 

11-22-93 

B 

80.000 

N 

1 

01-01-88 

Indef. 

Co.  of  America. 

Co. 

ST94-1287 

Natural  Gas  P/L 
Co.  of  America. 

Citizens  Gas 
Supply  Corp. 

11-22-93 

B 

5.000 

N 

1 

02-01-88 

Indef. 

ST94-1288 

Transcontinental 
Gas  P/L  Corp. 

Brooklyn  Unk>n 
Gas  Co. 

11-22-93 

B 

237.638 

N 

10-19-93 

03-31-05 

ST94-1289 

Tennessee  Gas 
Pipeline  Co. 

United  States 
Department  of 
Energy. 

11-23-93 

G-S 

6,294 

N 

11-01-93 

Indef. 

ST94-1290 

Tennessee  Gas 
Pipeline  Co. 

Southern  Indiana 
Gas  &  Electric 
Co. 

Pub.  Serv.  Co.  of 

11-23-93 

G-S 

10.101 

N 

11-01-93 

Indef. 

ST94-1291 

Tennessee  Gas 

11-23-93 

G-S 

8,315 

N 

11-01-93 

indef. 

Pipeline  Co. 

North  Carolina 

ST94-1292 

Tennessee  Gas 
Pipeline  Co. 

Rhone-Poulenc 
Basic  Chemi- 
cals. 

11-23-03 

G-S 

499 

N 

11-01-93 

Indef. 

ST94-1293 

Tennessee  Gas 
Pipeline  Co. 

Etowah  UtHltles 
DepL 

11-23-03 

G-S 

N/A 

N 

11-01-93 

Indef. 

ST94-1294 

Tennessee  Gas 
Pipeline  Co. 

Englewood  Natu- 
ral Gas  Sys- 
tem. 

Chattanooga 

11-23-93 

G-S 

558 

N 

11-02-93 

Indet 

ST94-1295 

Tennessee  Gas 

11-23-93 

G-S 

39,792 

N 

11-01-93 

Indef. 

Pipeline  Co. 

Gas  Co. 

ST94-1296 

Tennessee  Gas 
Pipeline  Co. 

Athens  Ten- 
nessee Utilitjes 
Board. 

11-23-93 

G-S 

5.429 

N 

11-01-93 

indef. 

ST94-1297 

Tennessee  Gas 
Pipeline  Co. 

City  of  Algood  .... 

11-23-93 

G-S 

606 

N 

11-01-93 

Indef. 

ST94-1298 

Tennessee  Gas 
Pipeline  Co. 

Mount  F>teasant 
Gas  System. 

11-23-93 

G-S 

2.329 

N 

11-01-93 

Iridef. 

ST94-1299 

Tennessee  Gas 
Pipeline  Co. 

LewisburgGas 
DepL 

11-23-93 

G-S 

3.996 

N 

11-01-93 

Indef. 

ST94-1300 

Tennessee  Gas 
Pipeline  Co. 

Clinton  Gas  Mar- 
keting, Inc. 

11-23-93 

G-S 

1.950 

N 

11-01-93 

Indef. 

ST94-1301 

Tennessee  Gas 
Pipeline  Co. 

Southern  Indiana 
Gas  &  Electric 
Co. 

Olin  Corp 

11-23-93 

G-S 

75.750 

N 

11-01-93 

Indef. 

ST94-i302 

11-23-93 

G-S 

152 

N 

11-01-93 

Indef. 

Pipeline  Co. 

ST94-1303 

Tennessee  Gas 
Pipeline  Co. 

Northern  Utilities. 
Inc. 

11-23-93 

G-S 

848 

N 

11-01-93 

Indef. 

ST94-1304 

Tennessee  Gas 
Pipeline  Co. 

Beklen  &  Blake 
Corp. 

11-23-93 

G-S 

5.200 

N 

11-01-93 

Indef. 

ST94-1305 

Tennessee  Gas 
Pipeline  Co. 

Fayetteville  Gas 
System. 

11-23^93 

G-S 

3.556 

N 

11-01-93 

Indef. 

ST94-1306 

Tennessee  Gas 
Pipeline  Co. 

Hawkins  County 
Utility  District 

11-23-93 

G-S 

2.922 

N 

11-01-93 

Indef. 
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ST94^1307 

Northem  Natural 
Gas  Co. 

Arkia  Energy 
Marketing  Co. 

11-2^-93 

G-S 

100,000 

N 

F/l 

10-04-93 

kidef. 

ST94-1308 

Nonttem  Natural 

GasCa 
Norttiern  Natural 

Sioux  Pointe,  irn 

11-23-93 

G-S 

400,000 

N 

F/l 

10-22-93 

mdef. 

ST94-1309 

Enron  Gas  Mar- 

11-23-93 

G-S 

250,000 

A 

F/l 

09-16-93 

ktdef. 

Gas  Co. 

keting,  Inc. 

ST94-1310 

Northern  Natural 
Gas  Co. 

Tristar  Gas  Mar- 
keting Ca 

11-23-93 

G-S 

50X)00 

N 

F/l 

09-27-93 

Indef. 

ST94-1311 

Willianrts  Natural 
Gas  Co. 

Citation  Oil  & 
Gas  Corp. 

11-23-93 

G-S 

500 

N 

10-22-93 

10-01-98 

ST94-1312 

Williams  Natural 
GasCa 

Williams  Gas 
Marketing  Co. 

11-23-93 

G-S 

150,000 

A 

10-01-93 

09-30-98 

ST94^13t3 

Williams  Natural 
Gas  Co. 

Williams  Gas 
Marketing  Co. 

11-23-93 

G-S 

150.000 

A 

10-09-93 

09-30-98 

ST94-1314 

Williams  Natural 
GasCa 

Williams  Gas 
Marketir)g  Co. 

11-23-93 

G-S 

75.000 

A 

10-01-93 

09-30-98 

ST94-1315 

Williams  Natural 

Williams  Gas 

11-23-93 

G-S 

150,000 

A 

10-01-93 

09-30-98 

« 

Gas  Co. 

Marketing  Co. 

ST94-1316 

Williams  Natural 

Williams  Gas 

11-2^-93 

G-S 

50,000 

A 

10-09-93 

09-30-98 

~ 

,  Gas  Co. 

Marketing  Co. 

ST94-13t7 

Wfffiams  Natural 
Ga.sCa 

Aquita  Energy 
Marketing 
Corp. 

Aquila  Energy 

11-23-93 

G-S 

50.000 

N 

10-22-93 

09-30-98 

ST94-1318 

Wiinams  Natural 

11-23-93 

G-S 

504X)0 

N 

10-22-93 

09-30-98 

Gas  Co. 

Marketing 
Corp. 
Mobil  Natural 

ST94-1319 

Williams  Natural 

11-23-93 

G-S 

100,000 

N 

10-22-93 

09-30-98 

Gas  Co. 

Gas  Inc. 

ST94-1320 

Williams  Natural 
GasCa 

Tenaska  Market- 
ing Ventures. 

11-23-93 

G-S 

100,000 

N 

10-22-93 

09-30-98 

ST94-1321 

Williams  Natural 
GasCa 

Enron  Gas  Mar- 
keting. Inc. 

1 1-23-93 

G-S 

250.000 

N 

10-22-93 

09-30-98 

ST94-1322 

Wimams  Natural 
Gas  Co. 

Energy  Dynam- 
fcs.  Inc. 

11-23-93 

G-S 

2,000 

N 

10-22-93 

09-30-98 

ST94-1323 

Williams  Natural 

Gas  Co. 
Williams  Natural 

Rangeline  Corp 

11-23-93 

G-S 

20,000 

N 

10-01-93 

09-30-98 

ST94-1324 

Rangeline  Corp 

11-23-93 

G-S 

50,000 

N 

10-01-93 

09-30-98 

ST94-1325 

Williams  Natural 

tnA4  Ho 

Rangeline  Corp 

11-23-93 

G-S 

50,000 

N 

10-22-93 

09-30-98 

ST94-r326 

WHKams  Natural 

Gas  Co. 
WiHiams  Natural 

Rangeline  Corp 

11-23-93 

G-S 

25,000 

N 

10-22-93 

09-30-98 

ST94-1327 

Energy  Devetop- 

11-23-93 

G-S 

25,000 

N 

10-01-93 

09-30-98 

Gas  Co. 

mentCorp. 

ST94-1328 

Williams  Natural 
Gas  Co. 

City  of  Sharon  . 

11-23-93 

G-S 

185 

N 

10-01-93 

09-30-13 

ST94-1329 

WHIiams  Natural 

Kansas  Indusiria 

1 1-23-93 

G-S 

2,000 

N 

10-23-93 

09-30-98 

Gas  Co. 

Energy  Supp«> 
Co. 
Union  Pacific 

ST94-1330 

Williams  Natural 

11-23-93 

G-S 

50,000 

N 

10-26-93 

09-30-13 

Gas  Co. 

Fuels,  Inc. 

,  ST94-1331 

Williams  Natural 
Gas  Co. 

Conoco.  Inc  

11-23-93 

G-S 

65,000 

N 

10-01-93 

10-31-93 

ST94-133? 

WiRiams  Natural 
Gas  Co. 

Conoco,  Inc 

11-23-93 

G-S 

65.000 

H 

10-01-93 

10-31-93 

j 

ST94-1333 

Williams  Natural 
Gas  Co. 

ONR  Oil  &  Gas. 

Inc. 

11-2^-93 

G-S 

100 

N 

10-01-93 

09-30-94 

ST94-1334 

Williams  Natural 

Anadarko  Trad- 

11-23-93 

G-S 

10,000 

N 

10-23-93 

09-30-94 

Gas  Co. 

ing  Co. 

ST94-1335 

WiUiams  Natural 
Gas  Co. 

Genergy  Atlantic 
Resources,  ln< 

11-23-93 

G-S 

100 

N 

10-16-93 

09-30-94 

ST94-r336 

WiUiams  Natural 
Gas  Co. 

Tenaska  Market- 
ing Ventures. 

11-23-93 

G-S 

100,000 

N 

\             • 

10-22-93 

09-30-98 

ST94-1337 

Williams  Natural 
Gas  Co. 

Tenaska  Market- 
ing Ventures. 

11-23-93 

G-S 

100,000 

N 

10-22-93 

09-30-98 

» 

ST94-ta'W 

Pacific  Gas 
Transmission 
Co 

San  Diego  Gas 
&  Electric  Co. 

11-24-93 

B 

144,260 

N 

10-27-93 

Indef. 

ST94-1339 

Webb/Duval 
Gatherers. 

Natural  Cia<i 
Pipeline  Co.  o( 
America. 

11-24-93 

C 

25.000 

N 

10-01-93 

Indef. 
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ST94-1340 
ST94-1341 

•  ST94-1342 

ST94-1343 

Westar  Trans- 
mission Co. 

Pacifk:  Gas 
Transmission 
Co. 

Pacifk:  Gas 
Transmission 
Co. 

Panhandle  East- 
ern Pipe  Line 
Co. 

El  Paso  Natural 
Gas  Co. 

Washington  En- 
ergy Expto- 
ration  Corp. 

Washington  Erv 
ergy  Market- 
ing. Inc. 

Keltogg  Co 

11-24-93 
11-24-93 

11-24-93 

11-24-93 

C 
G-S 

G-S 

G-S 

40,000 
100.000 

100.000 

5.274 

N 
N 

N 

N 

1 
1 

1 

10-07-93 
10-30-93 

10-30-93 

11-01-93 

indef. 
Indef. 

Indef. 

10-31-96 

ST94-1344 

Panhandle  East- 
em  Pipe  Line 
Co. 

Thermic  Refrac- 
tories, Inc. 

11-24-93 

G-S 

150 

N 

11-01-93 

04-30-94 

ST94-1345 

Panhandle  East- 
em  Pipe  Line 
Co. 

UCG  Energy 
Corp. 

11-24-93 

G-S 

325 

N 

11-01-93 

03-31-94 

ST94-1346 

Panhandle  East- 
•  em  Pipe  Line 
Ca 

Centana  Energy 
Corp. 

11-24-93 

G-S 

1,000 

A 

11-01-93 

11-30-93 

ST94-1347 

Panhandle  East- 
em  Pipe  Line 
Ca 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

Associated  Natu- 
ral Gas,  Inc. 

11-24-93 

G-S 

12.500 

N 

11-01-«3 

10-31-94 

ST94-1348 
ST94-1349 

Put)iic  Service 
Electric  &  Gas 
Co. 

Enron  Gas  Mar- 
keting. Inc. 

11-24-93 
11-24-93 

G-S 
G-S 

13.535 
5.000 

N 
N 

11-01-93 
11-02-93 

10-31-13 
01-31-94 

ST94-1350 

Panhandle  East- 
em  Pipe  Line 
Co. 

Centana  Energy 
Corp. 

11-24-93 

G-S 

1.000 

A 

11-01-93 

11-30-93 

ST94-1351 

Panhandle  East- 
em  Pipe  Line 
Co. 

Schuller  Inter- 
national. Inc. 

11-24-93 

G-S 

8,500 

N 

11-01-93 

10-31-96 

ST94-1352 

Panhandle  East- 
em  Pipe  Line 
Co 

Coastal  Gas 
Marketing  Co. 

11-24-93 

G-S 

20,000 

N 

11-01-93 

03-31-04 

ST94-1353 

Panhandle  East- 
em  Pipe  Line 
Ca 

Stand  Energy 
Corp. 

11-24-93 

G-S 

1.002 

N 

T1-01-03 

10-31-04 

ST94-1354 

Panhandle  East- 
em  Pipe  Line 
Co. 

Catex  Energy. 
Inc. 

11-24-93 

G-S 

10.000 

N 

11-01-03 

03-31-04 

ST94-1355 

Panhandle  East- 
em  Pipe  Line 
Co. 

Semco  Energy 
Services,  Inc. 

11-24-93 

G-S 

6.500 

N 

11-01-93 

10-31-06 

ST94-1356 

Panhandle  East- 
em  Pipe  Line 
Co. 

UGI  Utilities,  Inc 

11-24-93 

G-S 

10.327 

N 

11-01-93 

10-31-13 

ST94-1357 

Panhandle  East- 
em  Pipe  Line 
Co. 

O&R  Energy.  Inc 

1 1-24-93 

G-S 

100.000 

N 

11-01-93 

04-30-08 

ST94-1358 

Panhandle  East- 
em  Pipe  Line 
Co. 

Mk^higan  Gas 
Utilities. 

1 1-24-93 

G-S 

15.000 

N 

11-01-03 

10-31-98 

ST94-1359 

Great  Lakes  Gas 

Transmisswn 

LP. 
Great  Lakes  Gas 
«  Transmissiofi 

LP. 
Great  Lakes  Gas 

Transmission 

LP. 

Northern  States 
Power  Co. 

11-24-93 

G-S 

500 

N 

11-12-93 

10-31-97 

ST94-1360 

AIG  Trading 
Corp. 

11-24-93 

G-S 

75.000 

N 

11-01-03 

03-31-94 

ST94-1361 

ANR  Pipeline  Co 

11-24-93 

G 

100.000 

Y 

11-01-93 

OS-31-13 

ST94-1362 

Great  Lakes  Gas 
Transmission 
LP. 

Coenergy  Trad- 
ing Co. 

11-24-93 

6-S 

20.000 

N 

11-01-93 

03-31-04 

ST94-1363 

Great  Lakes  Gas 
Transmission 
LP. 

Souttieastem 
MKhigan  Gas 
Co. 

11-24-93 

G-S 

15.000 

N 

11-01-03 

10-31-06 
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ST94-1364 

Great  Lakes  Gas 
Transmission 
LP. 

Great  Lakes  Gas 

Murphy  Gas 
Gathering,  Inc. 

11-24-93 

G-S 

3,250 

N 

11-01-93 

10-31-01 

.  ST94-1365 

Rochester  Gas  & 

11-24-93 

G-S 

158,000 

N 

11-01-93 

10-31-00 

Transmission 
LP. 
Great  Lakes  Gas 

Electric  Corp. 

ST94-1366 

Midland  Cogen- 

11-24-93 

G-S 

80,000 

N 

11-01-93 

11-01-05 

Transmissk>n 

eration  Ven- 

LP. 

ture  LP. 

•  ^ 

ST94-1367 

Great  Lakes  Gas 
Transmission 
LP. 

Mobil  Natural 
Gas,  Inc. 

11-24-93 

G-S 

12.000 

N 

11-01-93 

10-31-03                ' 

■ .  S 

ST94-1368 

Great  Lakes  Gas 
Transmission 
LP. 

Peoples  Natural 
Gas  Co. 

11-24-93 

G-S 

4,052 

N 

11-01-93 

10-31-01 

ST94-1369 

Great  Lakes  Gas 
Transmissk>n 
LP. 

Western  Gas 
Marketing,  Inc. 

1 1-24-93 

G-S 

86,250 

Y 

11-01-93 

03-31-94 

ST94-1370 

Great  Lakes  Gas 
Transmission 
LP. 

Northern  Natural 
Gas  Co. 

11-24-93 

G 

.108.000 

N 

11-01-93 

11-01-02             ; 

• 

ST94-1371 

Great  Lakes  Gas 
Trar^smission 
LP. 

ANR  Pipeline  Co 

11-24-93 

G 

32.586 

Y 

11-01-93 

03-31-94 

ST94-1372 

Great  Lakes  Gas 
Transmission 
LP. 

AIG  Trading 
Corp. 

11-24-93 

G-S 

45.000 

N 

09-13-93 

08-31-94 

ST94-1373 

Great  Lakes  Gas 
Transmission 
LP. 

Great  Lakes  Gas 

Tennessee  Gas 
Pipeline  Co. 

1 1-24-93 

G 

45,000 

N 

09-13-93 

08-31-94 

ST94-1374 

Gaz 

11-24-93 

G-S 

80.000 

N 

10-27-93 

11-30-93 

Transmission 

Metropolitian, 

LP. 

Inc. 

ST94-1375 

Great  Lakes  Gas 
Transmission 
LP. 

ANR  Pipeline  Co 

11-24-93 

G 

175,000 

Y 

11-01-93 

03-31-94 

ST94-1376 

Natural  Gas  P/L 
Co.  of  America. 

Eastex  Hydro- 
carbons, Inc. 

11-23-93 

G-S 

5.000 

N 

11-01-93 

11-30-93 

ST94-1377 

Texas  Gas 
Transmission 
Corp. 

NGO  Develop- 
ment Corp. 

11-24-93 

G-S 

20.000 

N 

1 

11-02-93 

Indef. 

ST94-1378 

Texas  Gas 
Transmission 
Corp. 

Protein  Tech- 
nologies Inter- 
national. 

11-24-93 

G-S 

6.000 

N 

1 

11-05-93 

Indef. 

ST94-1379 

Transwestem 
Pipeline  Co. 

Tristar  Gas  Mar- 
keting Co. 

11-24-93 

G-S 

5.000 

N 

F 

10-29-93 

10-31-93 

ST94-1380 

Transwestem 
Pipeline  Co. 

Clayton  Williams 
Energy,  Inc. 

11-24-93 

G-S 

3.280 

N 

F 

11-01-93 

11-30-93 

ST94-1381 

Transwestem 
Pipeline  Co. 

Tristar  Gas  Mar- 
keting, Co. 

11-24-93 

G-S 

30,770 

N 

F 

11-01-93 

11-30-93 

ST94-1382 

Sabine  Pipe  Line 
Co. 

Enron  Marketing, 
Inc. 

11-24-93 

G^ 

100,000 

N 

11-01-93 

Indef. 

ST94-1383 

Sabine  Pipe  Line 
Co. 

Midcon  Market- 
ing Corp. 

11-24-93 

G-S 

50,000 

N 

11-01-93 

Indef. 

ST94-1384 

Sabine  Pipe  Line 
Co. 

Aquila  Energy 
Marketing 
Corp. 

11-24-93 

G-S 

250,080 

N 

11-01-93 

Indef. 

ST94-1385 

Sabine  Pipe  Line 
Co 

Tejas  Power 

Corp. 
Coastal  Gas 

11-24-93 

G-S 

200,000 

N 

11-01-93 

Indef. 

ST94-1386 

Sabine  Pipe  Line- 

11-24-93 

G-S 

100.000 

N 

11-0T-93 

Indef. 

Co. 

Marketing  Co. 

ST94-1387 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Arco  Oil  &  Gas 

Co. 
KCS  Energy 

11-24-93 

G-S 

100,000 

N 

11-01-93 

Indef. 

ST94-1388 

11-24-93 

G-S 

100,000 

N 

11-01-93 

Indef. 

Co. 

Marketing,  Inc. 

ST94-1389 

Sabine  Pipe  Line 
Co. 

Sabine  Pipe  Line 

Enmark  Gas 

Corp. 
Transco  Energy 

11-24-93 

G-S 

•  60,000 

N 

11-01-93 

Indef. 

ST94-1390 

11-24-93 

G-S 

300,000 

N 

11-01-93 

Indef. 

Co. 

Marketing  Co. 

ST94-1391 

Sabine  Pip>e  Line 
Co. 

NGC  Transpor- 
tation Inc. 

1 1-24-93 

G-S 

• 

250,000 

N 

11-01-93 

Indef. 
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ST94-1392 

Sabine  Pipe  Line 
Co. 

Anadarko  Trad- 
ing Co. 

1 1-24-93 

G-« 

80,000 

N 

11-01-93 

Indef. 

ST94-1393 

Sabine  Pipe  Line 
Co 

Enron  Access 

Corp. 
Texaco  Gas  Mar- 

11-24-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1394 

Sabine  Pipe  Line 

11-24-93 

G-S 

200.000 

A 

11-01-93 

Co. 

keting,  Inc. 

ST94-1395 

Sabine  Pipe  Line 
Co. 

TennecoGas 
Marketing  Co. 

llr-24-93 

G-S 

150.000 

N 

11-01-93 

Indef. 

ST94-1396 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Transok  Gas  Co 

11-24-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1397 

Eastex  Hydro- 

11-24-93 

G-S 

50.000 

N 

11-01-93 

Indef. 

Co. 

carbons,  Inc. 

ST94-1398 

Sabine  Pipe  Line 
Co. 

Western  Gas  Re- 
sources, Inc. 

11-24-93 

G-S 

50.000 

N 

11-01-93 

Indef. 

ST94-1399 

Sabine  Pipe  Line 
Co. 

Tejas  Hydro- 
cart)onsCo. 

11-24-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1400 

Sabine  Pipe  Line 
Co. 

Natural  Gas 
Pipeline  Co.  of 
America. 

11-24-93 

G 

100,000 

N 

11-01-93 

Indef. 

ST94-1401 

Tennessee  Gas 
Pipeline  Co. 

Catex  Energy. 
Inc. 

11-24-93 

G-S 

20.000 

N 

11-01-93 

Indef. 

ST94-1402 

Tennessee  Gas 
Pipeline  Co. 

Fulton  Cogenera- 
tion  Associa- 
tion. 

11-24-93 

G-S 

6,700 

N 

11-01-93 

Indef. 

ST94-1403 

Tennessee  Gas 
Pipeline  Co. 

Rockwood  Water 
Sewer  &  Gas. 

11-24-93 

G-S 

3,302 

N 

11-04-93 

Indef. 

ST94-1404 

Tennessee  Gas 
Pipeline  Co. 

Livingston  Gas 
System. 

11-24-93 

G-S 

2,448 

N 

11-01-93 

Indef. 

ST94-1405 

Tennessee  Gas 
Pipeline  Co. 

Greenback  In- 
dustries, Inc. 

11-24-93 

G-S 

394 

N 

11-01-93 

Indef. 

ST94-1406 

Tennessee  Gas 
Pipeline  Co. 

Tennessee  Air 
National  Guard. 

11-24-93 

G-S 

296 

N 

11-01-93 

Indef. 

ST94-1407 

Tennessee  Gas 
PipeHne  Co. 

Mkldle  Ten- 
nessee Natural 
Gas. 

11-24-93 

G-S 

22.276 

N 

11-01-93 

Indef. 

ST94-1408 

Tennessee  Gas 
Pipeline  Co. 

Knoxville  Utilities 
Board. 

11-24-93 

G-S 

43.261 

N 

11-01-93 

Indef. 

ST94-1409 

Tennessee  Gas 
Pipeline  Co. 

City  of  Cookeville 
Gas  Dept. 

11-24-93 

G-S 

6.059 

N 

11-01-93 

Indef. 

ST94-1410 

Tennessee  Gas 
Pipeline  Co. 

National  Gas  & 
Oil  Corp. 

11-24-93 

G-S 

3,000 

N 

11-02-93 

Indef. 

ST94-1411 

Tennessee  Gas 
Pipeline  Co. 

Bay  State  Gas 
Co. 

1 1-24-93 

G-S 

57.748 

N 

11-01-93 

Indef. 

ST94-1412 

Tennessee  Gas 
Pipeline  Co. 

Timken  Co 

11-24-93 

G-S 

8,000 

N 

11-03-93 

Indef. 

ST94-1413 

Tennessee  Gas 
Pipeline  Co. 

Consolidated 
Edison  Co.  of 
New  York. 

11-24-93 

G-S 

6,834 

N 

11-05-93 

Indef. 

ST94-1414 

Tennessee  Gas 
Pipeline  Co. 

Unkx>i  County 
Utility  District. 

11-24-93 

G-S 

3,789 

N 

11-01-93 

Indef. 

ST94-1415 

Tennessee  Gas 
Pipeline  Co. 

Gainsboro  Gas 
Systems. 

11-24-93 

G-S 

940 

N 

11-01-93 

Indef. 

ST94-1416 

Tennessee  Gas 
Pipeline  Co. 

Mississippi  Val- 
ley Gas  Co. 

11-24-93 

G-S 

200,000 

N 

11-01-93 

Indef. 

ST94-1417 

Tennessee  Gas 
Pipeline  Co. 

Powell  Clinch 
Utility  District. 

11-24-93 

G-S 

5.155 

N 

11-01-93 

Indef. 

ST94-1418 

Tennessee  Gas 
PipeHne  Co. 

National  Fuel 
Gas  Distribu- 
tion Co. 

11-24-93 

G-S 

7,777 

N 

11-01-93 

Indef. 

ST94-1419 

Tennessee  Gas 
Pipeline  Co. 

Jamestown  Natu- 
ral Gas  Sys- 
tem. 

11-24-93 

G-S 

3,045 

N 

11-01-93 

Indef. 

ST94-1420 

Natural  Gas  P/L 
Co  of  Amerk:a. 

Mobil  Oil  Corp  ... 

1 1-24-93 

B 

100.000 

N 

• 

05-01-88 

Indef. 

ST94-1421 

Natural  Gas  P/L 
Co  of  Amerka. 

Arkansas  Louisi- 
ana Gas  Co. 

11-24-93 

G-S 

2.297 

N 

11-01-93 

11-30-93 

ST94-1422 

Nor1t)em  Natural 
Gas  Co. 

Northern  Min- 
nesota Utilities. 

11-24-93 

G-S 

17.900 

N 

F/l 

09-01-93 

Indef. 

ST94-1423 

Northern  Natural 
Gas  Co. 

Mklwest  Gas 

11-24-93 

B 

182,834 

N 

F/l 

09-01-93 

Indef. 

8946 

Federal  Register  /  Vol.  59, 

Mo.  37  /  Thursday,  February  24,  1994  /  Notices 

Docket  No.' 

Transporter/selJer 

Recipient 

I 

ate  filed 

Part  284 
subpart 

Est.  max. 

daily  quan- 

tityz 

r 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Projected 
termi- 
nation 
date 

ST94-1424 

Northern  Natural 
Gas  Co. 

Tenneco  Gas 
Marketing  Co. 

11-24-93 

G-S 

200,000 

N 

F/l 

11-01-93 

Indef. 

ST94-1425 

Northern  Natural 
Gas  Co. 

Virginia  Public 
Utilities. 

11-24-93 

G-S 

3.000 

N 

F/l 

11-01-93 

Indef. 

ST94-1426 

Northern  Natural 
Gas  Co. 

Enron  Gas  Proc- 
essing Co. 

11-24-93 

G-S 

20,000 

A 

F/l 

11-01-93 

Indef. 

ST94-1427 

Northern  Natural 
Gas  Co. 

Superior  Water, 
Light  &  Power 
Co. 

11-24-93 

G-S 

500 

N 

F/1 

11-01-93 

Indef. 

ST94-1428 

Northern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co. 

11-24-93 

G-S 

8,000 

N 

F/l 

11-01-93 

Indef. 

ST94-1429 

Northern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co.. 

11-24-93 

G-S 

45,000 

N 

F/l 

11-01-93 

Indef.                        ; 

ST94-1430 

Northern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co. 

11-24-93 

G-S 

6,000 

N 

F/l 

11-01-93 

Indef. 

.      ST94-1431 

Northern  Natural 
Gas  Co. 

Iowa  Southern 
Utilities  Co. 

11-24-93 

G-S 

50,000 

N 

F/l 

11-01-93 

Indef.                        ' 

ST94-1432 

Northern  Natural 
Gas  Co. 

ONG  Western  .... 

11-24-93 

B 

50,000 

N 

F/l 

11-08-93 

Indef. 

ST94-1433 

Northern  Natural 
Gas  Co. 

Hartley  Municipal 
Utilities. 

11-24-93 

G-S 

735 

N 

F/l 

11-01-93 

10-31-97 

ST94-1434 

Enogex  Inc  

ANR  Pipeline 

Co.. 
Columbia  Gulf 

11-23-93 

C 

5,000 

N 

11-01-93 

Indef. 

ST94-1435 

BridgelineGas 

11-24-93 

G-HT 

15.000 

N 

11-01-93 

Indef. 

Distribution  Co. 

Transmission 
Co. 
ANR  Pipeline 

ST94-1436 

Transok,  Inc 

11-24-93 

C 

420,000 

N 

11-01-93 

i 
Indef.                        I 

Co.,  et  al.. 

ST94-1437 

Transok,  Inc 

ANR  Pipeline 
Co.,  et  al.. 

11-24-93 

C 

3,000 

N 

11-01-93 

Indef. 

ST94-1438 

Houston  Pipe 
Line  Co. 

Sabine  Pipeline 
Co. 

11-24-93 

C 

1.000 

N 

10-1&-93 

Indef. 

ST94-1439 

Houston  Pipe 
Line  Co. 

Natural  Gas 
Pipeline  Co.  of 
America. 

1 1-24-93 

C 

25,000 

N 

t 

10-16-93 

Indef. 

ST94-1440 

Houston  Pipe 
Line  Co. 

Florida  Gas 
Transmission 
Co. 

11-24-93 

C 

100.000 

N 

10-08-93 

Indef. 

ST94-1441 

Houston  Pipe 
Line  Co. 

Northern  Natural 
Gas  Co. 

11-24-^3 

C 

100.000 

N 

11-01-93 

Indef. 

ST94-1442 

Houston  Pipe 
Line  Co. 

Texas  Eastern 
Transmission 
Corp. 

Florida  Gas 

11-24-93 

C 

25.000 

N 

10-02-93 

Indef. 

ST94-1443 

Houston  Pipe 

11-24-93 

C 

50.000 

N 

11-02-93 

Indef. 

Line  Co. 

Transmission 
Co. 

ST94-1444 

Houston  Pipe 
Line  Co. 

Texas  Eastern 
Transmission 
Corp. 

11-24-93 

C 

10,000 

N 

11-01-93 

Indef. 

ST94-1445 

Houston  Pipe 
Line  Co. 

Koch  Gateway 
Pipeline  Co. 

11-24-93 

C 

10,000 

N 

10-03-93 

Indef. 

ST94-1446 

Houston  Pipe 
Line  Co. 

Sabine  Pipeline 
Co. 

1 1-24-93 

C 

10.000 

N 

11-01-93 

Indef. 

ST94-1447 

ArMa  Energy 
ReeourcesCo. 

Arkia  Energy 
Marketing  Co. 

11-29-93 

G-S 

5.000 

A 

F 

11-01-93 

Indef. 

ST94-1448 

Arkia  Energy  Re- 

Conagra Frozen 

11-29-93 

G-S 

3.050 

N 

F 

11-01-93 

Indef. 

sources  Co. 

Foods. 

..     ST94-1449 

Arkia  Energy  Re- 
sources Co. 

Arkia  Energy 
Marketing  Co. 

11-29-93 

G-S' 

800 

A 

F 

11-01-93 

Indef. 

ST94-1450 

Williston  Basin 
Inter.  P/L  Co. 

Koch  Hydro- 
cartXMiCo. 

11-26-93 

G-S 

409,002 

A 

1 

10-28-93 

04-30-95 

ST94-1451 

Williston  Basin 
Inter.  P/L  Co. 

Texaco  Gas  Mar- 
keting. Inc. 

11-26-93 

G-S 

56.100 

A 

1 

10-29-93 

09-30-94 

ST94-1452 

Transcontinerital 
Gas  P/L  Corp. 

Health  &  Associ- 
ates. 

11-29-93 

G-S 

87 

N 

F 

11-01-93 

03-17-98 

ST94-1453 

Transcontinental 
Gas  P/L  Corp: 

Health  &  Associ- 
ates. 

n-29-93 

G-S 

175 

N 

F 

11-01-93 

03-17-98 

ST94-1454 

Transcontinental 
Gas  P/L  Corp. 

Health  &  Associ- 
ates. 

11-29-93 

G-S 

262 

N 

F 

11-01-93 

03-17-98 

ST94-1455 

Transcontinental 

Health  &  Associ- 

11-29-93 

G-S 

87 

N 

F 

11-01-93    03-17-98 

Gas  P/L  Corp. 

ates. 
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ST94-1456 

Transcontinental 
Gas  P/L  Corp. 

Health  &  Associ- 
ates. 

11-29-93 

G-S 

219 

N 

11-01-93 

03-17-98 

ST94-1457 

Transcontinental 
Gas  P/L  Corp. 

Public  Servtoe 
Co.  of  North 
Carolina. 

11-29-93 

G-S 

2.187 

A 

11-01-93 

03-16-98 

ST94-1458 

Transcontinental 
Gas  P/L  Corp. 

Public  Ser>«ce 
Co  of  North 
Carolina. 

11-29-93 

G-S 

4.200 

N 

11-01-93 

07-31-11. 

ST94-1459 

Transcontinental 
Gas  P/L  Corp. 

Public  Servk* 
Co  of  North 
Carolina 

11-29-93 

G-S 

1,354 

N 

11-01-93 

10-31-12 

ST94-1460 

Transcontinental 
Gas  P/L  Corp. 

Philadelphia 
Electric  Co.  . 

11-29-93 

G-S 

149.061 

A 

11-01-93 

03-31-06 

ST94-1461 

Transcontinental 
Gas  P/L  Corp. 

Philadelphia 
Electric  Co. 

11-29-93 

G^ 

4,400 

A 

11-01-93 

07-31-06 

ST94-1462 

Transcontinental 
Gas  PA.  Corp. 

Clinton-Newberry 
Nat.  Gas  Au- 
thority. 

11-29-93 

G-S 

9.100 

A 

11-01-93 

10-31-04 

ST94-1463 

Transcontinental 
Gas  P/L  Corp. 

Fort  Hill  l^ural 
Gas  Authority. 

11-29-93 

G-S 

11,900 

A 

11-01-93 

10-31-04 

ST94-1464 

Transcontinental 
Gas  P/L  Corp. 

Fort  Hill  Natural 
Gas  Authority. 

11-29-93 

G-S 

200 

N 

11-01-93 

03-31-05 

ST94-1465 

Transcontinental 
Gas  P/L  Corp. 

Virginia  Natural 
Gas.  Inc. 

11-29-93 

G-S 

34.715 

N 

11-01-93 

03-31-05 

ST94-1466 

Transcontinental 
Gas  P/L  Corp. 

Virginia  Natural 
Gas,  Inc. 

11-29-93 

G-S 

537 

N 

11-01-93 

10-31-12 

ST94-1467 

Transcontinental 
Gas  P/L  Corp. 

United  Cities 
Gas  Co. 

11-29-93 

G-S 

6.700 

A 

11-01-93 

03-31-98 

ST94-1468 

Transcontinental 
Gas  P/L  Corp. 

United  Cities 
Gas  Co. 

11-29-93 

G-S 

8,100 

A 

11-01-93 

03-31-98 

ST94-1469 

Transcontinental 
Gas  P/L  Corp. 

United  Cities 
Gas  Co. 

11-29-93 

G-S 

200 

N 

11-01-93 

07-31-01 

ST94-1470 

Transcontinental 
Gas  P/L  Corp. 

City  of  Unton 

11-29-93 

G-S 

181 

N 

p 

11-01-93 

02-25-98 

ST94-1471 

Transcontinental 
Gas  P/L  Corp. 

City  of  Unwn 

11-29-93 

G-S 

5.600 

N 

11-01-93 

06-29-05 

ST94-1472 

Transcontinental 
Gas  P/L  Corp. 

City  of  Union 

11-29-93 

G-S 

100 

N 

11-01-93 

06-29-05 

ST94-1473 

Transcontinental 
Gas  P/L  Corp. 

City  of  Richmond 

11-29-93 

G-S 

9.693 

N 

11-01-93 

03-31-05 

ST94-1474 

Transcontinental 
Gas  P/L  Corp. 

Energy  Devek>p- 
mentCorp. 

11-29-93 

G-S 

6,??? 

A 

11-01-93 

03-02-98 

ST94-1475 

Transcontinental 
Gas  P/L  Corp. 

City  of  Shelby  .... 

11-29-93 

G-S 

262 

N 

11-01-93 

0:^17-98 

ST94-1476 

Transcontinental 
Gas  P/L  Corp. 

City  of  Shelby  .... 

11-29-93 

G-S 

11.600 

A 

11-01-93 

03-31-00 

ST94-1477 

Transcontinental 
Gas  P/L  Corp. 

City  of  Shelby  .... 

11-29-93 

G-S 

200 

N 

11-01-93 

07-31-06 

ST94-1478 

Transcontinental 
Gas  P/L  Corp. 

Atlanta  Gas  Light 
Co. 

11-29-93 

G-S 

•       6,??2 

N 

11-01-93 

03-17-08 

ST94-1479 

Transcontinental 
Gas  P/L  Corp. 

Atlanta  Gas  Light 
Co. 

11-29-93 

G-S 

4,500 

N 

11-01-93 

10-31-09 

ST94-1480 

Transcontinental 
Gas  P/L  Corp. 

City  of  Danville  .. 

11-29-93 

G-S 

26,000 

N 

11-01-93 

03-31-99 

ST94-1481 

Traa<!continental 
Gas  P/L  Corp. 

South  Carolina 
Pipeline  Corp. 

11-29-93 

G-S 

29,300 

A 

11-01-93 

12-31-08 

ST94-1482 

Transcontinental 
Gas  P/L  Corp. 

City  of  Lexington 

11-29-93 

G-S 

319 

N 

11-01-93 

03-24-98 

ST94-1483 

Transcontinental 
Gas  P/L  Corp. 

City  of  Lexington 

11-29-93 

G-S 

8,900 

N 

11-01-93 

01-31-07 

ST94-1484 

Transcontinental 
Gas  P/L  Corp. 

City  of  Lexington 

11-29-93 

G-S 

300 

N 

11-01-93 

07-31-06 

ST94-1485 

Transcontinental 
Gas  P/L  Corp. 

Philadelphia  Gas 
Works. 

11-29-93 

G-S 

159,625 

A 

11-01-93 

03^1-05 

ST94-1486 

Transcontinental 
Gas  P/L  Corp. 

Philadelphia  Gas 
Works. 

11-29-93 

G-S 

1,900 

N 

11-01-93 

07-31-11 

ST94-1487 

Transcontinental 
Gas  P/L  Corp. 

Consolklated 
Edison  Co.  of 
New  York. 

11-29-93 

G-S 

2,014 

A 

11-01-93 

03-31-98 
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ST94-1488 

Transcontinental 
Gas  PIL  Corp. 

Consolidaled 
Edison  Co.  of 
NewYortc 

11-29-93 

G-S 

324.S22 

A 

11-01-93 

03-31-05 

ST94-1489 

Transcontinental 
Gas  P/LCorp. 

Consolidated 
Edison  Ca  of 
New  York. 

11-59-93 

G-S 

9.800 

N 

11-01-93 

03-31-10 

ST94-1490 

Transcontinental 
Gas  P/L  Corp. 

Piedmont  Natural 
Gas  Co.  Inc. 

11-29-93 

G-S 

6,??? 

A 

11-01-93 

02-28-03 

ST94-1491 

Transcontinental 
Gas  P/L  Corp. 

Piedmont  Natural 
Gas  Co.  Inc. 

11-29-93 

G-S 

205.200 

A 

11-01-93 

01-31-12 

ST94-14ge 

Transcontinental 
Gas  P/T.  Corp. 

Piedmont  Natural 
Gas  Co,  Ina 

11-59-93 

G-S 

5.900 

N 

11-01-93 

07-31-1 1 

ST94-1493 

Transcontinental 
Gas  P/L  Corp. 

Brooklyn  Union 
Gas  Co. 

11-29-93 

G-S 

1.902 

N 

11-01-93 

03-20-98 

ST94-1494 

Transcontinental 
Gas  P/L  Corp. 

Brooklyn  Union 
Gas  Co. 

11-29-93 

G-S 

70,725 

A 

11-01-93 

03-31-05 

ST94-1495 

Transcontinental 
Gas  P/L  Corp. 

Brooklyn  Unk>n 
Gas  Co. 

11-29-93 

G-S 

4.100 

N 

11-01-93 

07-31-11 

ST94-1496 

Transcontinental 
Gas  P/L  Corp. 

Munic4pal  Gas 
Authority  of 
Georgia. 

11-29-93 

G-S 

2.790 

A 

11-01-93 

03-31-06 

ST94-1497 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-2^-93 

G-S 

3.680 

A 

11-01-93 

03-31-06 

5794-1498 

Trai»continental 
G&  P/L  Corp. 

Municipal  Gas 

11-29-93 

G-S 

1.135 

N 

11-01-93 

03-31-06 

AuttKXity  of 

Georgia 

ST94-1499 

Transcontinental 
Gas  P/L  Corp. 

MunwipalGas 
AuttKXity  of 
Georgia. 

11-29-93 

G-S 

4.900 

A 

11-01-93 

03-31-06 

i 

ST94-1500 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

MunKipal  Gas 

11-»-93 

G-S 

4.670 

N 

11-01-93 

03-31-06 

ST94-1501 

Transcontinental 

11-29-93 

G-S 

2.015 

A 

11-01-93 

03-31-06 

Gas  P/L  Corp. 

Authority  of 
Georgia. 

ST94-15(K 

Transcontinental 
Gas  P/L  Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

11-29-93 

G-S 

2,643 

A 

11-01-93 

03-^1-06 

ST94-1503 

Transcontinental 
Gas  P/L  Corp. 

City  of  Kings 
Mountaia 

11-29-93 

G-S 

87 

N 

11-01-93 

03-18-98 

ST94-t504 

Transcontinental 
Gas  P/L  Corp. 

City  of  Kings 
Mountain. 

11-29-93 

G-S 

4,100 

N 

11-01-93 

10-31-00 

ST94-1506 

Transcontinental 
Gas  P/L  Corp. 

City  of  Kings 
Mountaia 

11-29-93 

G-S 

200 

N 

11-01-93 

07-31-01 

ST94-1506 

Transcontinental 
Gas  P/L  Corp. 

City  of  Green- 
wood. 

11-29-93 

G-S 

100 

N 

11-01-93 

07-31-06 

ST94-1507 

Transcorrtinentai 
Gas  P/L  Corp. 

North  Carolina 
Natural  Gas 
Corp. 

11-29-93 

• 

G-S 

141,000 

A 

11-01-93 

01-31-13 

ST94-1508 

Transcontinental 
Gas  P/L  Corp. 

Appalachian  Gas 
Sales. 

11-29-93 

G-S 

219 

A 

11-01-93 

04-25-98 

ST94-1509 

Transcontinental 
Gas  P/L  Corp. 

National  Fuel 
Gas  Distribu- 
tkHi  Corp. 

11-29-93 

G-S 

11.390 

N 

11-01-93 

10-31-12 

ST94-1510 

Transcontinental 

Southwestern 

11-29-93 

G-S 

200 

N 

11-01-93 

07-31-11 

• 

Gas  P/L  Corp. 

Virginia  Gas 
Co. 
Southwestern 

ST94-1511 

Transcontinental 

11-29-93 

G-S 

5.850 

N 

11-01-93 

01-31-11 

Gas  P/L  Corp. 

Virginia  Gas 
Co. 
Baltimore  Gas  & 

ST94-1512 

Transcontinental 

11-29-93 

G-S 

2.187 

A 

11-01-93 

03-17-03 

Gas  P/L  Corp. 

ElectncCo. 

ST94-1513- 

Transcontinental 
Gas  P/L  Corp. 

North  Carolina 
Gas  Service. 

11-29-93 

G-S 

10.400 

A 

11-01-93 

03-31-05 

ST94-1514 

Transcontinental 
Gas  P/L  Cor^. 

North  Carolina 
Gas  Service. 

11-29-93 

G-S 

200 

N 

11-01-93 

03-31-05 

ST94-151b 

Transcontinental 
Gas  P/L  Corp. 

Commonwealth 
Gas  Servces. 

11-29-93 

G-S 

12.000 

A 

11-01-93 

03-31-00 

Inc. 

.- 
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ST94-1516 

Trartscontinental 
Gas  P/L  Corp. 

Commonwealth 
GasServfces 
Co. 

Pennsylvania 

11-29-93 

G-S 

6.377 

A 

11-01-93 

03-31-05 

ST94-1517 

Transcontinental 

11-29-93 

G-S 

3.300 

N 

11-01-93 

07-31-04 

Gas  P/L  Corp. 

Gas  &  Water. 
Co. 
Washington  Gas 

ST94-1518 

Transcontinental 

11-29-93 

G-S 

1,750 

N 

11-01^3 

03-02-98 

Gas  P/L  Corp. 

Light  Co. 

ST94-1519 

Transcontinental 
Gas  P/L  Corp. 

Washington  Gas 
Light  Co. 

11-29-93 

G-S 

55.000 

N 

11-01-93 

03-31-09 

ST94-1520 

Transcontinental 
Gas  P/L  Corp. 

City  of  Fountain 
Inn. 

11-29-93 

G-S 

1.510 

A 

11-01-93 

03-31-05 

ST94-1521 

Transcontinental 
Gas  P/L  Corp. 

City  of  laijrens  .. 

11-29-93 

G-S 

7,840 

N 

11-01-93 

10-31-00 

ST94-1522 

Transcontinental 
Gas  P/L  Corp. 

City  of  Greer  ■ 

1 1-29-93 

G-S 

5.000 

N 

11-01-93 

12-31-11 

ST94-1523 

Transcontinental 
Gas  P/L  Corp. 

Commissioner  of 
Public  Works. 

11-29-93 

G-S 

8.600 

A 

11-01-93 

01-31-12 

ST94-1524 

Transcontinental 
Gas  P/L  Corp. 

City  of  Alexander 

11-29-93 

G-S 

5,500 

A 

11-01-93 

03-31-00 

ST94-1525 

Transcontinental 
Gas  P/L  Corp. 

PSE&G  EAJ  

11-29-93 

G-S 

200,000 

N 

1 

10-27-93 

Indef. 

ST94-1526 

Lone  Star  Gas 
Co. 

Northern  Natural 
Gas  Co,  et  al. 

11-30-93 

C 

15.000 

N 

1 

11-10-93 

Indef. 

ST94-1527 

Koch  Gateway 
Pipeline  Co. 

Polaris  Pipeline 
Corp. 

11-30-93 

G-S 

765 

N 

F 

11-01-93 

04-01-97 

ST94-1528 

Koch  Gateway 
Pipeline  Co. 

Village  of 
Tangipahoa. 

11-30-93 

G-S 

144 

N. 

1 

11-01-93 

04-01-97 

ST94-1529 

Koch  Gateway 
Pipeline  Co. 

City  of  Brewten  .. 

11-30-93 

G-S 

5.000 

N 

1 

11-01-93 

04-01-99 

ST94-1530 

Koch  Gateway 
Pipeline  Co. 

City  of  Century  .. 

11-30-93 

G-S 

2.250 

N 

1 

11-01-93 

04-01-97 

ST94-1531 

Koch  Gateway 
Pipeline  Co. 

Mississippt  Gas 
Corp. 

11-30-93 

G-S 

175 

N 

1 

11-01-93 

04-01-97 

ST94-1532 

Koch  Gateway 
Pipeline  Co. 

Utility  Board  of 
City  of 
Citronelle. 

11-30-93 

G-S 

2,935 

N 

t 

11-01-93 

04-01-99 

ST94-1533 

Texas  Gas 
Transmissk)n 
Corp. 

City  of  Memphis 

11-30-93 

G-S 

159,281 

N 

11-01-93 

Indef. 

i 

ST94-1534 

Texas  Gas 
Transmisston 
Corp. 

City  of  Hender- 
soa 

11-30-93 

G-S 

11.002 

N 

11-01-93 

I*m4a< 

ST94-1535 

Texas  Gas 
Transmission 
Corp. 

Illinois  Gas  Co  ... 

11-30-93 

G-S 

9,895 

N 

11-01-93 

Indef. 

ST94-1536 

Texas  Gas 
Transmission 
Corp. 

Arkansas  Louisi- 
ana Gas  Co. 

11-30-93 

G-S 

10,106 

N 

11-01-93 

Indef. 

ST94-1537 

Texas  Gas 
Transmission 
Corp. 

Jackson  Utility 
Divisk>n/Jack- 
soa 

11-30-93 

G-S 

17,590 

N 

11-01-93 

Indef. 

ST94-1538 

Texas  Gas 
Transmission 
Corp. 

Central  Illinois 
Public  Service 
Co. 

11-30-93 

G-S 

7,800 

N 

11-01-93 

Indef. 

ST94-1539 

Texas  Gas 
Transmissk>n 
Corp. 

Mkjwest  Natural 
Gas  Corp. 

11-30-93 

G-S 

4,766 

N 

11-01-93 

Indef. 

ST94-1540 

Texas  Gas 
Transmisston 
Corp. 

Southern  Indiana 
Gas  &  Electric 
Co. 

11-30-93 

G-S 

54.848 

N 

11-01-93 

Indef. 

ST94-1541 

Texas  Gas 
TransmissKK) 
Corp. 

Mississippi  Gas 
Co. 

11-30-93 

G-S 

45.429 

N 

11-01-93 

Indef. 

ST94-1542 

Texas  Gas 
Transmissk>n 
Corp. 

Mayor  &  Alder- 
men of 
Dyersburg. 

11-30-93 

G-S 

7.119 

N 

11-01-93 

Indef. 

ST94-1.543 

Texas  Gas 
Transmission 
Corp. 

Citizens  Gas  & 
Coke  Utility. 

11-30-93 

G-S 

46,969 

N 

11-01-93 

Indef. 
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ST94-1544 

Texas  Gar- 
Transmission 
Corp. 

Western  Kerv 
tuckyGasCo. 

11-30-93 

G-S 

81.000 

N 

11-01-93 

Indef. 

ST94-1545 

ArWa  Energy  Re- 
sources Co. 

Ensco.  Inc 

11-30-93 

G-S 

3.800 

N 

11-01-93 

Indef. 

ST94-1546 

ArVIa  Energy  Re- 
sources Co. 

Encore  Energy  ... 

11-30-93 

G-S 

20.000 

N 

11-01-93 

Indef. 

ST94-1547 

AfWa  Energy  Re- 

Nucor-Yamoto 

11-30-93 

G-S 

9.000 

N 

11-01-93 

Indef. 

>^ 

sources  Co. 

Steel  Co. 

ST94-1548 

Arkia  Energy  Re- 
sources Co. 

NJR  Energy 
Corp. 

11-30-93 

G-S 

4.206 

N 

11-01-93 

Indef. 

ST94-1549 

ArWa  Energy  Re- 
sources Co. 

National  Steel 
Corp. 

11-30-93 

G-S 

4.192 

N 

11-01-93 

Indef. 

ST94-1550 

AfWa  Energy  Re- 
sources Co. 

Marathon  Oil  Co 

11-30-43 

G-S 

1.000 

N 

11-01-93 

Indef. 

ST94-1551 

ArWa  Energy  Re- 
sources Co. 

Cummins  Cor>- 
structk>nCo. 

11-30-93 

G-S 

50 

N 

11-01-93 

Indef. 

ST94-15S2 

ArkIa  Energy  Re- 
sources Co. 

American  Steel 
Foundries. 

11-30-93 

G-S 

205 

N 

11-01-93 

Indef. 

ST94-1553 

ArWa  Energy  Re- 
sources Co. 

City  of  Red  Bud  . 

11-30-93 

G-S 

305 

N 

11-01-«3 

Indef, 

ST94-1554 

ArWa  Energy  Re- 
sources Co. 

City  of  Waterioo . 

11-30-93 

G-S 

594 

N 

11-01-93 

Indef. 

ST94-1555 

ArWa  Energy  Re- 
sources Co. 

Spectruiite  Con- 
sortium, Irv. 

11-30-93 

G-S 

564 

N 

11-01-93 

Indef. 

ST94-1556 

ArWa  Energy  Re- 
sources Co. 

Laciede  Gas  Co 

11-30-93 

G-S 

133.932 

N 

11-01-93 

Indef. 

ST94-t557 

ArkIa  Energy  Re- 
sources Co. 

Cerro  Copper 
Products  Co. 

11-30-«3 

G-S 

616 

N 

11-01-93 

Indef. 

ST94-1558 

ArkIa  Energy  Re- 
sources Co. 

Harcros  Pig- 
ments, Inc 

11-30-93 

G-S 

195 

N 

11-01-93 

Indef. 

ST94-1559 

ArkIa  Energy  Re- 
sources Co. 

AmoM  Muffler 
Co. 

11-30-93 

G-S 

4 

N 

11-01-93 

Indef. 

8194-1560 

AiMa  Energy  Re- 
sources Co. 

Gabriel  RkJe  . 
Control  Prod- 
ucts. Inc. 

11-30-93 

160 

N 

11-01-93 

Indef. 

ST94-1561 

ArWa  Energy  Re- 
sources Co. 

Strategy  Energy 
Ltd. 

11-30-93 

G-S 

2.873 

N 

11-01-93 

Indef. 

ST94-1562 

AiWa  Energy  Re- 
sources Co. 

Illinois  Powers 
Co. 

11-30-93 

G-S 

20.931 

N 

11-01-93 

Indef. 

ST94-1563 

Aikla  Energy  Re- 
sources Co. 

General  Cfiemi- 
calCorp. 

11-30-93 

G-S 

87 

N 

11-01-93 

Indef. 

ST94-1564 

ArWa  Energy  Re- 
sources Co. 

MRT  Energy 
Marketing  Co. 

11-30-93 

G-S 

180.000 

N 

11-01-93 

Indef.                     i 

ST94-1565 

Arkia  Energy  Re- 
sources Co. 

Wickford  Energy 

11-30-93 

G-S 

50.000 

N 

11-01-93 

Indef.                      ) 

.1 

ST94-1566 

ArWa  Energy  Re- 
sources Co. 

Laroche  Indus- 
tries, Inc. 

11-30-93 

&-S 

167 

N 

11-01-93 

Indef. 

ST94-1567 

AiWa  Energy  Re- 
sources Co. 

Natural  Gas  Im- 
provement Dis- 
trict «2. 

11-30-93 

G-S 

136 

N 

11-01-93 

Indef. 

ST94-1568 

ArWa  Energy  Re- 
sources Co. 

Mississippi  Lime 
Co. 

11-«>-93 

G-S 

821 

N 

11-01-93 

Indef. 

ST94-1569 

ArWa  Energy  Re- 
sources Co. 

Union  Pacifk: 
Corp. 

11-30-93 

G-S 

5 

N     . 

11-01-93 

, — ■-* 

nXiei. 

t 

J 

ST94-1570 

Aikla  Energy  Re- 
sources Co. 

City  Of  Des  Arc  . 

11-30-93 

G-S 

152 

N 

11-01-93 

Indef. 

ST94-1571 

ArWa  Energy  Re- 
sources Co. 

City  of  Hazen 

11-30-93 

G-S 

188 

N 

11-01-93 

Indef. 

ST94-1572 

AfWa  Energy  Re- 
sources Co. 

City  of  Polosi  ~„ 

11-30-93 

G-S 

608 

N 

11-01-93 

nxni. 

ST94-1573 

ArWa  Energy  Re- 
sources Co. 

United  Cities 
GasCa 

11-30-93 

G-S 

157 

N 

11-01-93 

Indef. 

ST94-1574 

ArWa  Energy  Re- 
sources Co. 

United  Gas  Co  of 
Arkansas. 

11-30-93 

GrS 

103 

N 

^ 

11-01-93 

Indef. 

J 

ST94-1575 

AiWa  Energy  Re- 

Brouk Co  . 

11-30-93 

G-S 

8 

N 

11-01-93 

mooi. 

~ 

sources  Co. 

ST94-1576 

AfWa  Energy  Re- 

Doe Run  Co 

11-30-93 

G-S 

462 

N 

11-01-93 

Indef.                    ^ 

, 

sources  Co. 

ST94-1577 

ArWa  Energy  Re- 
sources Co. 

Jeff erson  Smurfit 
Corp. 

11-30-93 

G-S 

15 

N 

11-01-03 

Indef. 
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ST94-1578 

Arida  Energy  Re- 
sources Co. 

Union  Electric  Co 

11-«)-93 

G-S 

4.186 

N 

11-01-93 

Indef. 

ST94-1579 

Arida  Energy  Re- 
sources Co. 

Red  River  Zinc 
Corp. 

11-30-93 

G-S 

147 

N 

11-01-93 

indef. 

ST94-1580 

Arida  Energy  Re- 
sources Co. 

City  of  Chester  .. 

11-30-93 

G-S 

692 

N 

11-01-93 

Indef. 

ST94-1581 

Arida  Energy  Re- 
sources Co. 

Nesco  Steel  Bar- 
rel Co. 

11-30-93 

G-S 

30 

H 

11-01-93 

Indef. 

ST94-1582 

Artda  Energy  Re- 
sources Co. 

Rhoex,  Inc 

11-30-93 

G-S 

92 

N 

11-01-93 

Indef. 

ST94-1583 

ArkIa  Energy  Re- 
sources Co. 

Steriing  Steel  Co 

11-30-93 

G-S 

16 

N 

11-01-93 

Indef. 

ST94-1584 

Ari<la  Energy  Re- 
sources Co. 

City  of  Augusta  .. 

11-30-93 

G-S 

272 

N 

11-01-93 

Indef. 

ST94-1585 

Artda  Energy  Re- 
sources Co. 

City  of  Bismari<  .. 

11-30-93 

G-S 

187 

N 

11-01-93 

Indef. 

ST94-1586 

Artda  Energy  Re- 
sources Co. 

Associated  Natu- 
ral Gas  Co. 

11-30-93 

G-S 

628 

N 

11-01-93 

Indef. 

ST94-1587 

Arida  Energy  Re- 
sources Co. 

MRT  Gas  Sales 
&  Sen/k;es  Di- 
vision. 

11-30-93 

G-S 

180.000 

N 

11-01-93 

Indef. 

ST94-1588 

Artda  Energy  Re- 
sources Co. 

Aricansas  Louisi- 
ana Gas  Co. 

11-30-93 

G-S 

6.117 

N 

11-01-93 

Indef. 

ST94-1589 

Arida  Energy  Re- 
sources Co. 

Village  of  Ou|x> .. 

11-30-93 

G-S 

313 

N 

11-01-93 

Indef. 

ST94-1590 

Oasis  Pipe  Line 
Co. 

Transwestem 
Pipeline  Co. 

11-30-93 

C 

50.000 

N 

11-01-93 

Indef. 

ST94-1591 

Oasis  Pipe  Line 
Co. 

El  Paso  Natural 
Gas  Co. 

11-30-93 

C 

25.000 

N 

10-18-93 

Indef. 

ST94-1592 

Oasis  Pipe  Lirte 
Co. 

EL  Paso  Natural 
Gas  Co. 

11-30-93 

C 

25,000 

N 

10-19-93 

Indef. 

ST94-1593 

Oasis  Pipe  Line 
Co. 

Transwestem 
Pipeline  Co. 

11-30-93 

C 

25.000 

N 

11-01-93 

Indef. 

ST94-1594 

Oasis  Pipe  Line 
Co. 

El  Paso  Natural 
Gas  Co. 

11-30-93 

C 

25.000 

N 

11-01-93 

Indef. 

ST94-1595 

Mississippi  River 
Trans  Corp. 

Nesco  Steel  Bar- 
rel Co. 

11-30-93 

G-S 

145 

N 

F 

11-01-93 

Indef. 

ST94-1596 

Mississippi  River 
Trans  Corp. 

Premier  Gas  Co 

11-30-93 

G-S 

2,000 

N 

11-01-93 

Indef. 

ST94-1597 

Mississippi  River 
Trans  Corp. 

MRT  Energy 
Mart(eting  Co. 

11-30-93 

G-S 

100.000 

A 

11-01-93 

Indef. 

ST94-1598 

Sabine  Pipe  Line 
Co. 

Sonat  Mari(eting 
Co. 

11-30-93 

G-S 

50,000 

N 

11-01-93 

Indef. 

ST94-1599 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Philbro  Energy  ... 

11-30-93 

G-S 

500.000 

N 

11-01-93 

Indef. 

ST94-1600 

Eagle  Natural 

11-30-93 

G-S 

40.000 

N 

11-01-93 

Indef. 

Co. 

Gas  Co. 

ST94-1601 

Sabine  Pipe  Line 
Co. 

Catex  Energy. 
Inc. 

11-30-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1602 

Sabine  Rpe  Line 
Co. 

Associated  Natu- 
ral Gas.  Inc. 

11-30-93 

G-S 

75.000 

N 

11-01-93 

Indef. 

ST94-1603 

Sabine  Pipe  Line 
Co. 

Louis  Dreyfus 
Energy  Corp. 

11-30-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1604 

Sabine  Pipe  Line 
Co. 

Koch  Gas  Sen/- 
k^sCo. 

11-30-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1605 

Sabine  Pipe  Line 
Co. 

Panhandle  Trad- 
ing Co. 

11-30-93 

G-S 

75.000 

N 

11-01-93 

Indef. 

ST94-1606 

Sabine  Pipe  Line 
Co. 

MG  Natural  Gas 
Corp. 

11-30-93 

G-S      . 

75.000 

N 

11-01-93 

Indef. 

ST94-1607 

Sabine  Pipe  Line 
Co. 

Anrxxx)  Energy 
Trading  Corp. 

11-30-93 

G-S 

100.000 

N 

11-01-03 

■ ■- J 

inoei. 

STg4-1608 

Sabine  Pipe  Line 
Co. 

BrooWyn  Inter- 
state Nat  Gas 
Corp. 

11-30-93 

G-S 

100.000 

N 

11-01-93 

Indef. 

ST94-1609 

Sabine  Pipe  Line 
Go. 

Pontchartrain 
Natural  Gas 
System. 

11-30-93 

G-S 

220.000 

N 

11-01-03 

Indef. 

ST94-1610 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

CNG  Trading  Co 

11-30-93 

G-S 

210.000 

N 

11-01-93 

Indef. 

ST94-1611 

Nortech  Energy 

11-30-93 

G-S 

50.000 

N 

11-01-93 

Indef. 

Co. 

Corp. 
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ST94-1612 
ST94-1613 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 

Olympic  Pipeline 
Co. 

Equitable  Re- 
sources Mar- 
keting Co. 

National  Gas  Re- 
sources, L.P. 

Sunrise  Energy 
Co. 

Neste  Oy  

11-30-93 
11-30-93 

B 
G-S 

50,000 
100,000 

N 

* 

N 

11-01-93 
11-01-93 

Indef. 
Indef. 

ST94-1614 
St94-1615 
ST94-1616 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

11-30-93 
11-30-93 
11-30-93 

G-S 
G-S 
G-S 

20,000 

50,000 

200,000 

100,000 

N 
N 
N 

10-28-93 
11-01-93 
11-01-93 
11-01-93 

Indef. 
Indef. 
Indef. 
Indef. 

ST94-1617 

Co. 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co 

Torch  Gas.  L.C.  . 

11-30-93 

G-S 

N 

ST94-1618 
ST94-16t9 

BridgelineGas 

DisributkMi  Co. 
Texaco,  Inc 

11-30-93 
11-30-93 

B 
G-S 

200,000 
10,000 

N 
A 

11-01-93 
11-01-93 

Indef.                    ' 
Indef. 

ST94-1620 

Sabine  Pipe  Line 
Co. 

Calcasieu  Gas 
Gathering  Sys- 
tem. 

11-30-93 

G-S 

220,000 

N 

11-01-93 

Indef. 

ST94-1621 

Sabtne  Pipe  Line 
Co. 

Acadian  Gas 
Pipeline  Sys- 
tem. 

1 1-30-93 

G-S 

220,000 

N 

11-01-93 

Indef. 

ST94-1622 

Sabine  Pipe  Line 
Co. 

Spindletop  Gas 
Distribution 
System. 

Ken--Mcgee  Corp 

11-30-93 

G-S 

220,000 

N 

11-01-93 

Indef. 

ST94-1623 

Sabine  Pipe  Line 
Co 

11-30-93 

G-S 

40.000 

N 

11-01-93 

Indef. 

ST94-1624 

Sabine  Pipe  Line 
Co 

O&R  Energy,  Inc 

11-30-93 

G-S 

50,000 

N 

11-01-93 

Indef. 

ST94-1625 

Sabine  Pipe  Line 
Co 

Amerada  Hess 

Corp. 
CNQ  Producing 

Co. 
GGR  Energy 

11-30-93 

G-S 

200,000 

N 

11-01-93 

Indef. 

ST94-1626 

Sabine  Pipe  Line 
Co 

11-30-93 

G-S 

105,000 

N 

11-01-93 

Indef.                    j 

ST94-1627 

Sabine  Pipe  Line 
Co 

11-30-93 

G-S 

100,000 

N 

11-01-93 

Indef.                    ■; 

ST94-1628 
ST94-1629 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co 

Western  Gas  Re- 
sources, Inc. 
Tauber  Oil  Co  .... 

11-30-93 
11-30-93 

G-S      • 
G-S 

100,000 
50,000 

N 
N 

11-01-93 
11-01-93 

Indef. 
Indef. 

ST94-1630 
ST94-1631 
ST94-1632 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co 

Neches  Gas  Dis- 
tribution Co. 

Union  Pacific 
Fuels,  Inc. 

Yuma  Gas  Corp 

11-30-93 
11-30-93 
11-30-93 

B 

G-S 

G-S 

100,000 

80,000 

100,000 

N 
N 
N 

11-01-93 
11-01-93 
11-01-93 

Indef. 
Indef. 
Indef. 

ST94-1633 
ST94-1634 

Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co 

Citrus  Marketing, 

Inc. 
BP  Gas  Inc 

11-30-93 
11-30-93 

G-S 
G-S 

100.000 
100,000 

N 
N 

11-01-93 
11-01-93 

Indef. 
Indef. 

ST94-1635 

Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

UGI  Utilities,  Inc 

11-30-93 

G-S 

10.391 

N 

11-01-93 

10-31-13 

ST94-163© 
ST94-1637 

Public  Service 
Electric  &  Gas 
Co. 

Stand  Energy 
Corp. 

11-30-93 
11-30-93 

G-S 
G-S 

13.398 
1,000 

N 
N 

11-01-93 
11-01-93 

10-31-14 
10-31-94 

ST94-1638 
ST94-1639 

Corp. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 

UGI  Utilities,  Inc 

Miami  Valley  Re- 
sources Inc. 

11-30-93 
11-30-93 

G-S 
G-S 

10,391 
8,160 

N 

11-01-93 
11-01-93 

10-31-13 

r 

10-31-94 

ST94-1640 

National  Gas  Re- 
sources, LP. 

11-30-93 

G-S 

80.000 

N 

1 

11-01-93 

03-31-94 

ST94-1641 

Centra  Gas  On- 
tario, Inc. 

11-30-93 

G-S 

20.000 

N 

F 

11-01-93 

10-01-95 

1 
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ST94-1642 

Texas  Eastern 
Transmission 
Corp. 

Bay  State  Gas 
Co. 

11-30-93 

G-S 

4,235 

N 

F 

tl-01-93 

10-31-09 

ST94-1643 

Texas  Eastern 
Transmission 
Corp. 

Bay  State  Gas 
Co. 

11-30-93 

G-S 

49 

N 

1 

1t-«1-93 

10-31-09 

ST94-1644 

Texas  Eastern 
Transmission 
Corp. 

Northern  Utifties 
Inc. 

11-30-93 

G-S 

965 

N 

F 

1MI1-93 

10-31-09 

ST94-1645 

Texas  Eastern 
Transmesion 
Corp. 

Columbia  Gas  of- 
Pennsylvania 

11-30-93 

G-S 

14.835 

N 

1 

11-01-93 

10-31-03 

ST94-1646 

Texas  Eastern 
Transmission 
Corp. 

Columbia  Gas  of 
Pennsylvania. 

11-30-93 

G-S 

7,000 

N 

1 

1M)1-93 

10-31-03 

STS4-1647 

Texas  Eastern 
Transmissk)n 
Corp. 

Northern  UtiNties 
Inc. 

11-30-93 

G-S 

It 

N 

f 

1 

11-01-93 

1(W1-12 

ST94-1648 

Texas  Eastern 
Transmission 
Corp. 

Columbia  Gas 
Transmission 
Corp. 

11-30-93 

G 

18.021 

N 

F 

11-01-93 

1(Ml-99 

STg4-1649 

Texas  Eastern 
Transmission 
Corp. 

Penn  Fuel  Gas, 
Inc. 

11-30-93 

G-S 

977 

N 

F 

tt-01-93 

10-31-99 

ST94-1650 

Texas  Eastern 
Transmission 
Corp. 

Penn  Fuel  Gas, 
Inc. 

11-30-93 

G-S 

317,185 

N 

F 

tT-01-93 

10-31-99 

ST94-1651 

Texas  Eastern 
Transmission 
Corp. 

New  Jersey  Nat- 
ural gas  Co. 

11-30-93 

G-S 

3.671 

N 

T1-01-93 

10-31-99 

ST94-1652 

Texas  Eastern 

Columt>ia  Gas 

11-30-93 

G 

75.000 

N 

11-02-93 

03-31-94 

Transmission 

Transmission 

Corp. 

Corp. 

ST94-1653 

Texas  Eastern 
Transmission 
Corp. 

Philadelphia 
Electric  Co. 

11-30-93 

G-S 

53.104 

H 

11-01-93 

03-31-94 

ST94-1654 

Texas  Eastern 
Transmission 
Coip. 

Vesta  Energy  Co 

11-30-93 

G-S 

10.000 

N 

« 

tl-01-93 

03-31-94 

ST94-1655 

Texas  Eastern 
Transmission 
Corp. 

Vesta  Energy  Co 

11-30-93 

G-S 

10.000 

N 

11-01-93 

03-31-94 

ST94-1656 

Texas  Eastern 
Transmisswn 
Corp. 

Elizabethtown 
Gas  Co. 

11-30-93 

G-S 

1348 

N 

11-01-93 

10-31-99 

ST94-1657 

Texas  Eastern 
Transmission* 
Corp. 

Providence  Gas 
Co. 

11-30-93 

G-S 

3.671 

N 

11-01-93 

10-31-99 

ST94-1658 

Texas  Eastern 
Transmissk>n 
Corp. 

UGI  Utilities,  kic 

11-30-93 

G-S 

32.475 

N 

11-01-93 

10-31-99 

ST94-1659 

Texas  Eastern 
Transmission 
Corp. 

New  York  State 
Electric  &  Gas 
Corp. 

11-30-93 

G-S 

1.839 

N 

n-01-93 

10-31-99 

ST94-1660 

Texas  Eastern 
Transmisswn 
Corp. 

Natk)nal  Fuel 
Gas  District 
Corp. 

11-30-93 

G-S 

517 

N 

11-01-93 

10-31-03 

ST94-1661 

Texas  Eastern 
Transmission 
Corp. 

UGI  Utilities.  Inc 

11-30-93 

G-S 

41.000 

N 

1 

11-01-93 

10-31-99 

ST94-1662 

Texas  Eastern 
Transmission 
Corp. 

Indiana  Gas  Co  . 

11-30-93 

G-S 

3,810 

N 

1 

11-01-93 

10-31-98 

ST94-1663 

Texas  Eastern 
Transmission 
Corp. 

CNG  Trans- 
mission Corp. 

11-30-93 

G 

30.000 

N 

F 

11-01-93 

10-31-13 

ST94-1664 

Texas  Eastern 
Transmission 
Corp. 

UGI  Utilities.  Inc 

11-30-93 

G-S 

20,000 

N 

F 

11-01-93 

10-31-13 
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ST94-1665 

Texas  Eastern 
Transmission 

Public  Service 
Electric  &  Gas. 

11-30-93 

G-S 

13,000 

N 

F 

ll-01-«3 

10-31-14 

Corp. 

ST94-1666 

Texas  Eastern 
Transmission 
Corp. 

Central  Illinois 
Public  Senrice 
Co. 

11-30-93 

G-S 

8,000 

N 

F 

11-01-93 

10-31-96 

ST94-1667 

Texas  Eastern 
Transmission 
Corp. 

Associated  Natu- 
ral Gas,  Inc. 

11-30-93 

G-S 

400,000 

N 

11-01-93 

03-31-94 

ST94-1668 

Texas  Eastern 
Transmission 
Corp. 

Direct  Gas  Sup- 
ply Corp. 

11-30-93 

G-S 

36,225 

N 

11-03-93 

09-30-94 

ST94-1669 

Texas  Eastern 
Transmission 
Corp. 

NGC  Transpor- 
tation Inc. 

11-30-93 

G-S 

258.750 

N 

11-03-93 

09-30-94                   i 

ST94-1670 

Texas  Eastern 
Transmission 
Corp. 

Miami  Valley  Re- 
sources Inc. 

11-30-93 

G-S 

5,175 

N 

11-01-93 

09-30-94                   . 

ST94-1671 

Texas  Eastern 
Transmission 
Corp. 

City  of  Hamilton  . 

11-30-93 

G-S 

20,000 

N 

11-01-93 

03-31-94                  I 

ST94-1672 

Texas  Eastern 
Transmission 
Corp. 

Northeast  Energy 
Associates. 

11-30-93 

G-S 

150,000 

■ 

N 

11-06-93 

03-31-94 

ST94-1673 

Texas  Eastern 
Transmission 

Appaiacian  Gas 
Sales. 

11-30-93 

G-S 

240,000 

N 

11-03-93 

03-31-94                   ; 

r 

Corp. 

ST94-1674 

Texas  Eastern 
Transmission 
Corp. 

Mitchell  Market- 
ing Co. 

11-30-S3 

G-S 

200,000 

N 

11-01-93 

03-31-94 

ST94-1675 

Texas  Eastem 
Transmission 
Corp. 

Apache  Corp  

11-30-93 

G-S 

100.000 

N 

11-01-93 

08-31-94 

ST94-1676 

Texas  Eastem 
Transmission 
Corp. 

Miami  Valley  Re- 
sources Inc. 

11-30-93 

G-S 

27.000 

N 

11-01-93 

10-31-94 

ST9*-1677 

Texas  Eastern 

Producers  Gas 

11-30-93 

G-S 

36,000 

N 

11-01-93 

03-31-94 

Transmission 
Corp. 

Sales,  Inc. 

- 

ST94-1678 

Texas  Eastem 
Transmission 
Corp. 

Columbia  Gas  of 
Ohio,  Inc. 

11-30-93 

G-S 

200,000 

N 

11-01-93 

03-31-94 

ST94-1679 

Transcontinental 
Gas  P/L  Corp. 

Pennsylvania 
Gas  &  Water 
Co. 

Long  Island 

11-30-93 

G-S 

46,900 

N 

11-01-93 

10-31-04 

ST94-1680 

Transcontinental 

11-30-93 

G-S 

1.800 

N 

11-01-93 

07-31-06 

Gas  P/L  Corp. 

Lighting  Co. 

X 

ST94-1681 

Transcontinental 
Gas  P/L  Corp. 

Frederick  Gas 
Co. 

11-30-93 

G-S 

4,500 

N 

• 

11-01-93 

03-31-09 

ST94-168? 

Transcontinental 
Gas  P/L  Corp. 

PiednxKit  Natural 
Gas  Co.,  Inc. 

11-30-93 

G-S 

5,996 

N 

11-01-93 

03-31-00 

ST94-1683 

Transcontinental 
Gas  P/L  Corp. 

Union  Gas  Co .... 

11-30-93 

G-S 

10,350 

A 

11-01-93 

03-31-05 

ST94-1684 

Transcontinental 
Gas  P/L  Corp. 

Long  Island 
Lighting  Co. 

11-30-93 

G-S 

1,750 

A 

11-01-93 

02-25-98 

ST94-1685. 

Transcontinental 
Gas  P/L  Corp. 

MaplesviHe 
Water  &  Gas 
Board.. 

11-30-93 

G-S 

681 

A 

11-01-93 

03-31-06 

ST94-1686 

Transcontinental 
Gas  P/L  Corp. 

Horsehead  Re- 
source Devel- 
opment Co. 

11-30-93 

G-S 

3,000 

A 

11-01-93 

11-15-95 

ST94-1687 

Transcontinental 
Gas  P/L  Corp. 

Rochester  Gas  & 
Electric  Corp. 

11-30-93 

G-S 

9,307 

A 

11-01-93 

10-31-12 

ST94-1688 

Transcontinental 
Gas  P/L  Corp. 

Public  Service 
Electric  &  Gas 
Co. 

Delmarva  Power 

11-^30-93 

G-S 

12,800 

A 

11-01-93 

07-31-06 

ST94-1689 

Transcontinental 

11-30-93 

G-S 

54,800 

A 

11-01-93 

03-31-05 

Gas  P/L  Corp. 

&  Light  Co. 

ST94-1690 

Transcontinental 

Delmarva  Power 

11-30-93 

G-S 

1,600 

A 

11-01-93 

07-31-01 

Gas  P/L  Corp. 

&  Ught  C6. 
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ST94-1691 

Transcontinental 
Gas  P/L  Corp. 

City  of  Oanton  ... 

11-30-93 

G-S 

3,460 

N 

11-01-93 

12-31-01 

ST94-1692 

Transcontinental 

Gas  P/L  Corp. 

Transcontinental 

City  of  Winder .... 

11-30-93 

G-S 

5.000 

A 

11-01-93 

03-31-06 

ST94-1693 

City  of  Butler 

11-30-93 

G-S 

550 

A 

11-01-93 

12-31-01 

Gas  P/L  Corp. 

ST94-1694 

Transcontinental 
Gas  PA.  Corp. 

City  of  Bowman  . 

11-30-93 

G-S 

250 

A 

11-01-93 

03-31-06 

ST94-1695 

Transcontinental 
Gas  P/L  Corp. 

Alabama  Gas 
Corp. 

11-30-93 

G-S 

2,000 

N 

11-01-93 

12-31-01 

ST94-1696 

Transcontinental 
Gas  P/L  Corp. 

Aikla  Energy 
Marketing  Co. 

11-30-93 

G-S 

300,000 

N 

11-23-93 

INDEF. 

ST94-1697 

Transcontinental 
Gas  P/L  Corp. 

City  of  Roanoke  . 

11-30-93 

G-S 

1,726 

N 

11-01-93 

03-31-06 

ST94-1698 

Transcontinental 

Gas  P/L  Corp. 

Transcontinental 

City  of  Wadley  ... 

11-30-93 

G-S 

376 

N 

11-01-93 

03-31-06 

ST94-1699 

Transco  Energy 

11-30-93 

G-S 

46,609 

A 

11-01-93 

10-31-06 

Gas  P/L  Corp. 

Marketing  Co. 

ST94-1700 

Transcontinental 
Gas  P/L  Corp. 

Public  Sen/ice 
Electric  &  Gas 
Co. 

South  Jersey 

11-30-93 

G-S 

411.527 

A 

11-01-93 

03-31-05 

ST9it-1701 

Transcontinental 

11-30-93 

G-S 

2.187 

A 

11-01-93 

02-28-03 

Gas  P/L  Corp. 

Gas  Co. 

ST94-1702 

Transcontinental  , 
Gas  P/L  Corp. 

South  Jersey 
Gas  Co. 

11-30-93 

G-S 

124,300 

N 

^    • 

11-01-93 

02-28-10 

ST94-1703 

Transcontinental 

Elizabethtown 

11-30-93 

G-S 

1,750 

A 

11-01-93 

03-19-98 

Gas  P/L  Corp. 

Gas  Co. 

ST94-1704 

Transcontinental 
Gas  P/L  Corp. 

Brooklyn  Union 
Gas  Co. 

11-30-93 

G-S 

15,336 

N 

11-01-93 

03-20-98 

ST94-1705 

Transcontinental 
Gas  P/L  Corp. 

Elizabethtown 
Gas  Co. 

11-30-93 

G-S 

2,841 

N 

11-01-93 

10-31-04 

ST94-1706 

Transcontinental 
Gas  P/L  Corp. 

Elizabethtown 
Gas  Co. 

11-30-93 

G-S 

75.126 

A 

11-01-93 

10-31-04 

ST94-1707 

Transcontinental 
Gas  P/L  Corp. 

Putrfe  Sen/ice 
Electric  &  Gas 
Co. 

Brooklyn  Union 

11-30-93 

G-S 

6.222 

A 

11-01-93 

03-02-98 

ST94-1708 

Transcontinental 

11-30-93 

G-S 

237.638 

A 

11-01-93 

03-31-05 

Gas  P/L  Corp. 

Gas  Co. 

ST94-1709 

Transcontinental 
Gas  P/L  Corp. 

Public  Ser.  Co. 

of  N.  Carolina, 

Inc. 
Atlanta  Gas  Light 

11-30-93 

G-S 

158,600 

A 

11-01-93 

10-31-04 

ST94-1710 

Transcontinental 

11-30-93 

G-S 

107,600 

A 

11-01-93 

03-31-10 

Gas  P/L  Corp. 

Co. 

ST94-1711 

Transcontinental 
Gas  P/L  Corp. 

Appalachian  Gas 
Sales. 

11-30-93 

G-S 

219 

A 

11-01-93 

03-25-98 

ST94-1712 

Transcorrtinental 
Gas  P/L  Corp. 

East  Central  Ala- 
.    bama  Gas  Dis- 
trict. 
City  of  Wedowee 

11-30-93 

G-S 

438 

N 

11-01-93 

10-31-13 

ST94-1713 

Transcorrtinental 

11-30-93 

G-S 

109 

N 

11-01-93 

10-31-13 

Gas  P/L  Corp. 

ST94-1714 

Transcontinental 
Gas  P/L  Corp. 

Connecticut  Nat- 
ural Gas  Corp. 

11-30-93 

G-S 

1,814 

N 

11-01-93 

06-01-08 

ST94-1715 

Transcontinental 
Gas  P/L  Corp. 

Long  Island 
Lighting  Co. 

11-30-93 

G-S 

149,070 

A 

11-01-93 

03-31-05 

ST94-1716 

Transcontinental 
Gas  P/L  Corp. 

City  of  Rockford  . 

11-30-93 

G-S 

139 

N 

11-01-93 

03-31-06 

ST94-1717 

Transcontinental 

Gas  P/L  Corp. 

Transcontinental 

UGI  Utilities,  Inc 

11-30-93 

G-S 

1,300 

N 

11-01-93 

07-31-01 

ST94-1718 

City  of  Bessemer 

11-30-93 

G-S 

2.000 

A 

11-01-93 

12-31-01 

Gas  P/L  Corp. 

ST94-1719 

TransconUnental 
Gas  P/L  Corp. 

City  of 
Wedoweed. 

11-30-93 

G-S 

541 

A 

11-01-93 

03-31-06 

ST94-1720 

Transcontinental 
Gas  P/L  Corp. 

AlattamaGas 
Corp. 

11-30-93 

G-S 

110 

N 

11-01-93 

12-31-01 

ST94-1721 

Transcontinental 
Gas  P/L  Corp. 

South  Jersey 
Gas  Co. 

11-30-93 

G-S 

2,900 

N 

11-01-93 

07-31-11 

ST94-1722 

Transcontinental 
Gas  P/L  Corp. 

City  of  Greer 

11-30-93 

G-S 

91 

N 

11-01-93 

02-26-98 

ST94-1723 

Traascontinental 
Gas  P/L  Corp. 

Union  Gas  Co .... 

11-30-93 

G-S 

10350 

A 

•1-01-93 

07-31-06 

8956     . 

Federal  Register  /  Vol.  5< 

No.  37  /  Thursday.  February  24.  1994  /  Notices 

Docket  No.' 

Transporter/seiter 

Recipient 

Date  filed 

Part  284 
subpart 

EsL  max. 

daily  quan- 

tityz 

Aff. 
Y/A/N3 

Rate 
sch. 

Datecom- 
nrienced 

Projected 

termi- 

natton 

date 

ST94-1724 

Transcontinental 
Gas  P/L  Corp. 

City  of 
Blacksburg. 

tt-30-93 

G-S 

2,410 

N 

11-01-93 

03-31-05 

ST94-1725 

Transcontinental 
Gas  P/L  Corp. 

Elizabethtown 
Gas  Co. 

11-30-«3 

G-S 

1.900 

N 

11-01-93 

07-31-06 

ST94-1726 

Trarncontinental 
Gas  P/L  Corp. 

Temco  ...._ 

11-30-93 

G-S 

100.000 

A 

11-01-93 

10-31-02 

ST94-1727 

Transcontinental 
Gas  P/L  Corp. 

Clinton-NeM»t)erry 
Nat.  Gas  Au- 
thority. 

11-30-93 

G-S 

100 

N 

11-01-93 

07-31-01 

ST94-1728 

Transcontinental 
Gas  P/L  Corp. 

City  of  Liberty  ... 

11-30-93 

G-S 

285 

N 

11-01-93 

12-31-01 

ST94-1729 

Transcontinental 

City  of  Wadley  ... 

11-30-93 

G-S 

275 

N 

11-01-93 

10-31-13                 i 

' 

Gas  P/L  Corp. 

1 

ST94-1730 

Transcontinental 
Gas  P/L  Corp. 

City  of  Laurens  .. 

11-30-93 

G-S 

100 

N 

11-01-93 

07-31-01                  • 

ST94-1731 

Transcontinental 
Gas  P/L  Corp. 

UGI  Utilities,  Inc 

11-30-93 

G-S 

2.011 

N 

11-01-93 

06-15-98                 i 

ST94-1732 

Transcontinental 
Gas  P/L  Corp. 

KCS  Energy 
MarVeting,  Inc. 

11-30-93 

G-S 

5.778 

N 

11-01-93 

10-31-06 

ST94-1733 

Transcontinental 
Gas  P/L  Corp. 

UGI  Utilities.  Inc 

11-30-S3 

G-S 

4,900 

A 

11-01-93 

10-31-97                 ] 

ST94-1734 

Kern  River  Gas 
Transmission 
Co. 

Midwestern  Gfis 

North  American 
Chemical  Co. 

11-30-93 

G-S 

24.000 

N 

11-04-93 

Indef. 

ST94-1735 

Southern  Indiana 

11-30-93 

G-S 

10.000 

N 

11-02-93 

Indef. 

Transmission 

Gas  &  Electric 

Co. 

Co. 

ST94-1736 

Tennessee  Gas 
Pipeline  Co. 

Northern  Utilities. 
Inc. 

11-30-93 

G-S 

950 

N 

11-01-93 

Indef. 

ST94-1737 

Tennessee  Gas 
Pipeline  Co. 

Delhi  Gas  Pipe- 
line Corp. 

11-30-93 

B 

50,000 

N 

11-04-93 

Indef. 

ST94-1738 

Tennessee  Gas 
Pipeline  Co. 

Texas-Ohio  Gas. 
Inc. 

11-30-93 

G-S 

2.500 

N 

11-02-93 

Ind^. 

ST94-1739 

Tennessee  Gas 
Pipeline  Co. 

Northern  Utiities, 
Inc. 

11-30-93 

G-S 

2,653 

N 

11-02-93 

Indef. 

ST94-1740 

Tennessee  Gas 
Pipeline  Co. 

City  of  Decatur  .. 

11-30-93 

G-S 

8.700 

N 

11-03-93 

Indef. 

ST94-1741 

Tennessee  Gas 
Pipeline  Co. 

Citizens  Gas  Util- 
ity District 

11-30-93 

G-S 

616 

N 

11-04-93 

Indef. 

ST94-1742 

Tennessee  Gas 
PipeNne  Co. 

Mississippi  Val- 
ley Gas  Co. 

11-30-93 

G-S 

17.500 

N 

11-03-93 

Indef. 

ST94-1743 

Tennessee  Gas 

Pipeline  Co. 

Bay  State  Gas 
Co. 

11-30-93 

G-S 

6.170 

N 

11-01-93 

Indef. 

ST94-1745 

Tennessee  Gas 
Pipeline  Co. 

Mid  Louisiana 
Marketing  Co. 

11-30-93 

G-S 

50.000 

N 

11-02-93 

Indef. 

ST94-1746 

Tennessee  Gas 
Pipeline  Co. 

Bay  State  Gas 
Co. 

11-30-93 

G-S 

15.375 

N 

11-08-93 

Indef. 

s 

ST94-1747 

Tennessee  Gas 
Pipeline  Co. 

Interstate  Gas 
Marketing,  Inc. 

11-30-93 

G-S 

5.000 

N 

11-04-93 

Indef.                      1 

ST94-1748 

Tennessee  Gas 
Pipeline  Co. 

Energynorth  Nat- 
ural Gas.  Inc. 

11-30-93 

G-S 

4.240 

N 

11-10-93 

Indef. 

ST94-1749 

Tennessee  Gas 
Pipeline  Co. 

Brooklyn  Union 
Gas  Co. 

11-30-93 

G-S 

6.638 

N 

11-07-93 

Indef. 

ST94-1750 

Tennessee  Gas 
Pipeline  Co. 

Vintage  Gas.  Inc 

11-30-93 

G-S 

1.000 

N 

11-11-93 

Indef. 

ST94-1751 

Tennessee  Gas 
Pipeline  Co. 

Bay  State  Gas 
Co. 

11-30-93 

G-S 

12.547 

N 

11-02-93 

Indef. 

ST94-1752 

Tennessee  Gas 
Pipeline  Co. 

Brooklyn  Unwn 
Gas  Co. 

11-30-93 

G-S 

6.834 

N 

11-02-93 

Indef. 

ST94-1753 

Tennessee  Gas 
Pipeline  Co. 

Vesta  Energy  Co 

11-30-93 

G-S 

1.013 

N 

11-03-93 

Indef. 

ST94-1754 

El  Paso  Natural 
Gas  Co. 

Sonat  Mart<eting 
Co. 

11-30-93 

G-S^ 

103.000 

N 

1 

11-01-93 

Indef. 

ST94-1755 

Florida  Gas 
Transmission 

Onyx  Gas  Mar- 
keting Co..  L.C. 

11-30-93 

G-S 

20.000 

N 

1 

lt-01-93 

Indef. 

ST94-175e 

Northern  Natural 
Gas  Co. 

Northern  States 
Power  Co. 

11-30-93 

G-S 

45,000 

N 

F" 

11-01-93 

7 

10-31-08                  1 

li 

ST94-1757 

Transwestem 
Pipeline  Co. 

Meridian  Od 
Trading.  Inc 

11-30-93 

G-S 

55.000 

N 

F 

11-01-93 

02-28-00                  ' 
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ST94-1758 

Natural  Gas  P/L 
Co.  of  America 

IHinois  Power  Co 

11-30-93 

G-S 

7.862 

N 

F 

11-01-93 

11-30-93 

ST94-1759 

Natural  Gas  P/L  • 
Co.  of  America. 

Archer-Dantels- 
MkflandCo. 

11-30-93 

G-S 

20.000 

N 

1 

10-01-90 

Indef. 

ST94-1760 

Natural  Gas  P/L 
Co.  of  America. 

NGC  Transpor- 
tation. Inc. 

11-30-93 

G-S 

20,000 

N 

F 

11-06-93 

11-30-96 

ST94-1761 

Natural  Gas  P/L 
Co.  of  America. 

National  Steel 
Corp. 

11-30-93 

G-S 

1.574 

N 

F 

11-01-93 

11-30-93 

ST94-1762 

Natural  Gas  P/L 
Co.  of  America. 

Cargilt,  Inc  

11-30-93 

G-S 

100,000 

N 

i 

11-02-93 

Indef. 

ST94-1763 

Natural  Gas  P/L 
Co.  of  America 

Union  Electric  Co 

11-30-93 

G-S 

1.572 

N 

F 

11-01-93 

11-30-93 

ST94-1764 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Ag-Energy,  Inc  ... 

11-30-93 

G-S 

25,000 

N 

1 

11-05-93 

Indef. 

ST94-1765 

Iroquois  Gas 
Trans.  Sys., 
LP. 

New  England 
Power  Co. 

11-30-93 

G-S 

60,000 

N 

F 

11-01-93 

11-01-13 

ST94-1766 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Northern  Utilities, 
Inc. 

11-30-93 

G-S 

6,493 

N 

F 

11-01-93 

11-01-12 

ST94-1767 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

CNG  Gas  Serv- 
ices. Inc. 

11-30-93 

G-S 

40.000 

Y 

1 

11-01-93 

Indef. 

ST94-1768 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Niagara  Mohawk 
Power  Corp. 

11-30-93 

G-S 

51,000 

N 

F 

11-01-93 

10-31-11 

ST94-1769 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

SL  Lawrence 
Gas  Co,  Inc. 

11-30-93 

B 

20 

N 

F 

11-01-93 

10-31-98 

ST94-1770 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Renaissance  En- 
ergy. Inc. 

11-30-93 

G-S 

50.000 

N 

1 

11-01-93 

ifKtef. 

ST94-1771 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Bay  State  Gas 
Co. 

11-30-93 

B 

28.507 

N 

F 

11-01-93 

11-01-12 

ST94-1772 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Salmon  Re- 
sources Ltd. 

11-30-93 

G-S 

230.000 

N 

1 

11-01-93 

inoef. 

ST94-1773 

Iroquois  Gas 
Trans.  Sys.. 
LP. 

Continental  En- 
ergy Market- 
ing, Inc. 

11-30-93 

G-S 

16.908 

N 

F 

11-01-93 

11-30-93 

ST94-1774 

Iroquois  Gas 
Trans.  Sys., 
LP. 

Direct  Gas  Sup- 
ply/IESC.  Inc. 

11-30-93 

G-S 

10.000 

N 

F 

11-01-93 

11-30-93 

ST94-1775 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Mont 
Pleasant 

11-30-93 

G-S 

2.575 

N 

F 

11-01-93 

Ifxtef. 

ST94-1776 

East  Tennessee 
Natural  Gas 
Co. 

Mkldle  Ten- 
nessee Utility 
District 

11-30-93 

G-S 

27.572 

N 

F 

11-01-93 

inoei. 

ST94-1777 

East  Tennessee 
Natural  Gas 
Co. 

Mkjdie  Ten- 
nessee Utility 
District 

11-30-93 

G-S 

16.621 

N 

F 

11-01-93 

inoei. 

ST94-1778 

East  Tennessee 
Natural  Gas 
Co. 

City  of  South 
Pittsburg. 

11-30-93 

G-S 

580 

N 

F 

11-01-93 

Indet 

ST94-1779 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Madison- 
ville. 

11-30-93 

G-S 

1.391 

N 

F 

11-01-93 

Indef. 

ST94-1780 

East  Tennessee 
Natural  Gas 
Ca 

City  of  South 
Pittsburg. 

11-30-93 

G-S 

4.009 

N 

F 

11-01-93 

Indet 

ST94-1781 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Loudon  ... 

11-30-93 

G-S 

8.626 

N 

F 

11-01-93 

mdef. 

ST94-1782 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Livingston 

11-30-03 

G-S 

2.678 

N 

F 

11-01-93 

Indet 
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^ST94-1783 

East  Tennessee 
Natural  Gas 
Co. 

Mead  Paper  — 

11-30-93 

G-S 

100 

N 

11-01-93 

Indet 

ST94-1784 

East  Tennessee 
Natural  Gas 
Co. 

Greent>ack  In- 
dustries, Inc. 

11-30-^3 

G-S 

500 

N 

^ 

11-01-93 

Indef. 

ST94-1786 

East  Tennessee 

General  Shale 

11-30-93 

G-S 

350 

N 

11-01-93 

Indef. 

-- 

Natural  Gas 
Co. 
East  Tennessee 

Products  Co. 

ST94-1786 

AFG  Industries, 

11-30-93 

G-S 

7,300 

N 

11-01-93 

Indef. 

Natural  Gas 

Inc. 

Co. 

ST94-1787 

East  Tennessee 
Natural  Gas 
Co. 

Department  of 
Energy. 

11-30-93 

G-S 

7.600 

N 

11-01-93 

Indet 

ST94-1788 

East  Tennessee 
Natural  Gas 
Co. 

Bowater  Inc  

11-30-93 

G-S 

4.000 

N 

11-01-93 

Indet 

ST94-1789 

East  Tennessee 
Natural  Gas 
Co. 

Aluminum  Co.  o( 
America. 

11-30-93 

G-S 

18,000 

N 

11-01-93 

Indet 

ST94-1790 

East  Tennessee 

StofTN.Adlu. 

11-30-93 

G-S 

375 

N 

11-01-93 

Indef. 

- 

Natural  Gas 
Co. 

tantGeneraTs 
DepL 

ST94-1791 

East  Tennessee 
Natural  Gas 
Co. 

UcarCart)on 
Co.,  Inc. 

11-30-93 

G-S 

3.200 

N 

11-01-93 

Indef.                      ; 

ST94-1792 

East  Tennessee 
Natural  Gas 
Co. 

Zeneca,  Inc ~. 

11-30-93 

G-S 

350 

N 

11-01-93 

Indef.                     ' 

ST94-1793 

East  Tennessee 
Natural  Gas 
Co. 

Rhone  Poulenc 
Basic  Chemi- 
caisCo. 

11-30-93 

G-S 

500 

N 

11-01-93 

Indet 

ST94-1794 

East  Tennessee 
Natural  Gas 
Co. 

Eastman  Chemi- 
cal Co. 

11-30-93 

G-S 

11.200 

N 

11-01-93 

Indet 

'i 

ST94-1795 

East  Tennessee 
Natural  Gas 
Co. 

Rhone  Poulenc 
AgCo. 

11-30-93 

G-S 

300 

N 

11-01-«3 

Indet 

ST9+-1796 

East  Tennessee 
Natural  Gas 
Co. 

Otin  Corp 

11-30-93 

G-S 

150 

N 

11-01-93 

Indet 

ST94-1797 

East  Tennessee 
Natural  Gas 
Co. 

Occidental 
Chemical  Corp. 

11-30-93 

G-S 

150 

N 

11-01-93 

Indet 

ST94-179e 

East  Tennessee 
Natural  Gas 
Co. 

Unicoi  County 
Utility  District. 

11-30-«3 

G-S 

515 

N 

11-01-53 

Indet 

ST94-1799 

East  Tennessee 
Natural  Gas 
Co. 

United  Cities 
Gas  Co. 

11-30-93 

G-S 

36.547 

N 

11-01-93 

Indet 

ST94-1800 

East  Tennessee 
Natural  Gas 

City  of  LxHJdon  ... 

11-30-93 

G^ 

438 

N 

11-01-93 

Indet 

Co. 

ST94-1801 

East  Tennessee 
Natural  Gas 
Co. 

United  Cities 
Gas  Co. 

11-30-S3 

G-S 

94.263 

N 

11-01-93 

Indef. 

STd4-1802 

East  Tennessee 
Natural  Gas 
Co. 

Citizens  Gas  Util- 
ity District 

11-30-93 

G-^ 

665 

N 

11-01-93 

Indef. 

ST94-1803 

East  Tennessee 
Natural  Gas 
Co. 

City  of  CookeviUe 

11-30-93 

G-S 

6.590 

N 

11-0l-«3 

mdef. 

ST94-1804 

East  Tennessee 

Chattanooga 

11-30-93 

G-S 

46.350 

N 

11-01-«3 

lrfc*<ft< 

K 

Natural  Gas 
Ca 

Gas  Co. 

ST9*-1805 

East  Tennessee 
Natural  Gas 
Ca 

Atlanta  Gas  Light 
Co. 

1 

11-30-93 

G-S 

63,860 

N 

11-01-93 

kvSol. 
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ST94-1806 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Athens  .... 

11-30-93 

G-S 

5.779 

N 

F 

11-01-93 

Indet 

ST94-1807 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Athens  .... 

11-30-93 

G-S 

1.122 

N 

11-01-93 

Indef. 

ST94-1808 

East  Tennessee 
Natural  Gas 
Co. 

Monsanto  Co  

11-30-93 

G-S 

150 

N 

11-01-93 

Indet 

ST94-1809 

East  Tennessee 
Natural  Gas 
Co. 

Nat.  Gas  Utility 
Dist  of  Haw- 
kins. 

11-30-93 

G-S 

2,837 

N 

11-01-93 

Indet 

ST94-1810 

East  Tennessee 
Natural  Gas 
Co. 

Oak  RKlge  Utility 
District 

11-30-93 

G-S 

7,622 

N 

F- 

11-01-93 

Indef. 

ST94-1811 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Lenoir 

11-30-93 

G-S 

4.285 

N 

11-01-93 

Indef. 

ST94-1812 

East  Tennessee 
Natural  Gas 
Ca 

City  of  Lewist>urg 

11-30-93 

G-S 

5.069 

N 

11-01-93 

Indef. 

ST94-1813 

East  Tennessee 
Natural  Gas 
Co 

Jefferson-Cocke 
Cty.  Utility  Dist. 

11-30-«3 

G-S 

6.334 

N 

11-01-93 

Indef. 

ST94-1814 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Lewisburg 

11-30-93 

G-S 

699 

N 

11-01-93 

Indef. 

ST94-1815 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Etowah  ... 

11-30-93 

G-S 

134 

N 

11-01-93 

Indef. 

ST94-1816 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Etowah  ... 

11-30-93 

G-S 

2.407 

N 

11-01-93 

Indef. 

ST94-1817 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Pulaski  ... 

11-30-93 

G-S 

515 

N 

11-01-93 

Indet 

ST94-1818 

East  Tennessee 

Unicoi  County 

11-30-93 

G-S 

4.120 

N 

11-01-93 

Indef. 

Natural  Gas 
Co. 

Utility  District 

ST94-1819 

East  Tennessee 
Natural  Gas 
Co. 

City  of 
Monteagle. 

11-30-93 

G-S 

541 

N 

11-01-93 

Indet 

ST94-1820 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Algood  „.. 

11-30-93 

G-S 

670 

N 

li-01-93 

Indef. 

ST94-1821 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Sweet- 
water. 

11-30-93 

G-S 

3.296 

N 

11-01-93 

Indef. 

ST94-1822 

East  Tennessee 
Natural  Gas 
Co 

Sevier  County 
Utility  District 

11-30-93 

G-S 

1.133 

N 

11-01-93 

Indef. 

ST94-1823 

East  Tennessee 
Natural  Gas 
Ca 

Sevier  County 
Lrtility  District 

11-30-93 

G-S 

5,253 

N 

11-01-93 

Indsf. 

ST94-1824 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Rock- 
wood. 

11-30-93 

G-S 

4.167 

N 

11-01-93 

inoet 

ST94-1825 

East  Tennessee 
Natural  Gas 
Ca 

Ranoke  Gas  Co . 

11-30-93 

G-S 

10,083 

N 

11-01-93 

IndBl 

ST94-1826 

Ei^  Tennessee 
Natural  Gas 
Co. 

Powell-Ciinch 
Utility  Dist/An- 
derson. 

11-30-93 

G-S 

1,645 

N 

11-01-93 

Indet. 

ST94-1827 

East  Tennessee 
Natural  Gas 
Ca 

PoweHOinch 
Utility  DistVAn- 
derson. 

11-30-93 

G-S 

6,536 

N 

11-01-03 

Indel 

ST94-1828 

East  Tennessee 
Natural  Gas 
Ca 

City  of  Fayetta- 
viRe. 

11-30-93 

G-S 

4J611 

N 

11-01-93 

inaoi. 

* 

8960 

Federal  Register  /  Vol. 

59,  No.  37  /  Thursday,  February  24,  1994  /  Notices 

Docket  No.' 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily  quan- 

tity2 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Projected 
termh 
natkm 
date 

ST94-1829 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Harrimar 

11-30-93 

G-S 

3,815 

N 

11-01-93 

Indef. 

ST94-1830 

East  Tennessee 
Natural  Gas 
Co. 

City  of  James- 
town. 

11-^0-93 

G-S 

3,278 

N 

11-01-93 

Indef. 

ST94-1831 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Knoxvitle 

11-30-«3 

G-S 

51.500 

N 

11-01-93 

Indef. 

ST94-1832 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Engle- 
wood. 

11-30-93 

G-S 

618 

N 

11-01-93 

Indef. 

ST94-1833 

East  Tennessee 
Natural  Gas 
Co. 

City  of  James- 
town. 

11-30-93 

G-S 

309 

N 

11-01-93 

Indef. 

ST94-1834 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Fayette- 
ville. 

11-30-93 

G-S 

485 

N 

11-01-93 

Indef. 

ST94-1835 

East  Tennessee 

Natural  Gas 

Co. 
East  Tennessee 

Natural  Gas 

Co. 

City  of 
Lawrencetxirg 

11-30-93 

G-S 

2.575 

N 

11-01-93 

Indef.                  \ 

ST94-1836 

City  of  Knoxville 

11-30-93 

G-S 

35,020 

N 

11-01-93 

Indef. 

ST94-1837 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Lenoir  .. 

11-30-93 

G-S 

397 

N 

11-01-93 

Indef. 

ST94-1838 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Gallatin 

11-30-93 

G-S 

6.283 

N 

11-01-93 

Indef. 

ST94-1839 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Gallatin 

11-30-93 

G-S 

2,060 

N 

11-01-93 

Indef. 

ST94-1840 

East  Tennessee 
Natural  Gas 
Co. 

Elk  River  Publk; 
Utility  District. 

11-30-93 

G-S 

1.030 

N 

11-01-93 

Indef. 

ST94-1841 

East  Tennessee 
Natural  Gas 
Co. 

City  of 
Gainesix)ro. 

11-30-93 

G-S 

1,030 

N 

11-01-93 

Indef. 

ST94-1842 

East  Tennessee 
Natural  Gas 
Co. 

City  of  Dunlap  . 

11^30-93 

G-S 

3.090 

N 

11-01-93 

Indef.                  ] 

ST94-1843 

East  Tennessee 
Natural  Gas 
Co 

Elk  River  Public 
Utility  DistricL 

11-30-«3 

G-S 

14.420 

N 

11-01-93 

Indef. 

ST94-1844 
ST94-1845 

East  Tennessee 

Natural  Gas 

Co. 
East  Tennessee 

Natural  Gas 

Co. 

Natural  Gas  Util 
ity  District/ 
Hawkins. 

City  of  Cookevil 

11-30-93 
11-30-93 

G-S 
G-S 

3.906 
1,341 

N 
N 

11-01-93 
11-01-93 

Indef. 

Indef.                  f 

ST94-1846 

Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 

City  of  Cokfuitt 

11-30-93 

G-S 

87 

N 

11-01-93 

10-31-95 

ST94-1847 
ST94-1848 

City  of  Claxton 
City  of  Claxton 

11-30-93 
11-30-93 

G-S 
G-S 

910 
515 

N 
N 

11-01-93 
11-01-93 

10-31-96 
10-31-96 

ST94-1849 
ST94-1850 
ST94-1851 

City  of  Eatonton 
City  of  Edison  . 
City  of  Douglas 

11-30-93 
11-30-93 
11-30-93 

G-S 
G-S 
G-S 

1,095 

91 

1,289 

N 
N 
N 

11-01-93 
11-01-93 
11-01-93 

10-31-96 
10-31-96 
02-28-97 

ST94-1852 

City  of  Douglas 

11-30-93 

G-S 

729 

N 

11-01-93 

02-28-97 

- 

ST94-1853 
ST94-1854 
ST94-1855 

City  of 

Donaisonville. 
City  of 

Donaisonville. 
City  of  Shellmar 

11-30-93 
11-30-93 
11-30-93 

G-^ 
G-S 
G-S 

160 
91 
81 

N 
N 
N 

11-01-93 
11-01-93 
11-01-93 

10-31-96 
10-31-96 
10-31-95 
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ST94-1856 
ST94-1857 
ST94-1858 
STg4-1859 
ST94-1880 
ST94-1861 
ST94-1862 
ST94-1863 
ST94-1864 
ST94-1865 
ST94-1866 
ST94-1867 
ST94-1868 
ST94-1869 
ST94-1870 
ST94-1871 
ST94-1872 
ST94-1873 
ST94-1874 
ST94-1875 
ST94-1876 
ST94-1877 
ST94-1878 
ST94-1879 
ST94-1880 
ST94-1881 
ST94-1882 

ST94-1883 
ST94-1884 
ST94-1885 
ST94-1886 
ST94-1887 
ST94-1888 
ST94-1889 
ST94-1890 


Transporter/sefter 


Southern  t>4atuial 

GasCa 
Southern  Natural 

GasCa 
Southern  Natural 

GasCa 
Southern  Natural 

GasCa 
Souttiem  Natural 

GasCa 
Soutfiem  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Soutfiem  Natural 

Gas  Co. 
Southem  Natural 

GasCa 
Souttiem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

GasCa 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Soutfiem  Natural 

Gas  Co. 
Soutfiem  Natural 

Gas  Co. 
Soutfiem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  ^4atural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 

Southem  Natural 

Gas  Co. 
Soutfiem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 


Recipient 


City  of 

Scottsboro. 
Cityof  RnNand  . 

City  of  Woodland 

City  of  Montk:eNo 

City  of  Meigs 

City  of  Millen 

Chilton  County 
Gas  DistricL 
City  of  Sparta  .... 

City  of  Thomson 

City  of  Tallahas- 
see. 
City  of  Talbotton 

City  of 

Sylacauga. 
City  of 

Sylacauga 
City  of 

Fultondale. 
City  of  Lagrange 

City  of  Sumiton  .. 

CityofTchUa  .... 

City  of  Roxie 

City  of  Fayette  ... 

City  of  Artesia  .... 

City  of  Dub4in 


Marshall  County 

Gas  DistricL 
City  of  Lafayette 

City  of  Union 

Springs. 
City  of  Havana  ... 

Atlanta  Gas  Light 
Co. 

GraysviUe  Munic- 
ipal Gas  Sys- 
tem. 

City  of 
ChikJerstHirg. 

City  of  Nashville 

City  of  t^astiville 
City  of  Monticello 
City  of  Calera  .... 
City  of  BrookskJe 

aty  of 

Carters  ville. 
City  of 

Cartersville. 


Date  filed 


1-30-93 
1-30-93 
1-30-93 
1-'30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 

1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-«3 
1-30-93 


Part  284 
subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


EsL  irax. 
daHy  quan- 
tity* 


1.558 

109 

58 

920 

65 

240 

427 

174 

1.059 

2311 

119 

5.110 

2390 

2311 

271 

600 

395 

182 

867 

97 

2325 

6304 

672 

858 

201 

406.222 

1.012 

1,073 

21 

321 

304 

650 

200 

6.499 

3376 


Aff. 
V/A/N3 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 

N 
N 
N 
N 
N 
N 


Rale 
sctv 


Date  com- 
menced 


1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-^3 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 

1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-93 
1-01-03 
1-C1-03 


Projoclod 
termi- 


daie 


10-31-03 
10-31-95 
10-31-96 
10-31-95 
10-31-96 
10-31-95 
10-31-98 
10-31-95 
12-31-05 
09-30-96 
10-31-95 
10-31-98 
10-31-98 
03-31-95 
09-30-97 
10-31-98 
10-31-96 
10-31-06 
10-31-96 
10-31-94 
10-31-04 
12-31-00 
03-31-95 
03-31-96 
09-30-06 
02-28-94 
03-23-01 

03-31-05 
10-31-95 
10-31-95 
10-31-95 
10-31-03 
10-31-03 
10-31-94 
10-31-03 
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Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily  quan- 

tityz 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Projected 

ternii- 

nS6on 

date 

ST94-1891 

Southern  Natural 

City  of 

11-30-93 

G-S 

831 

N 

P    ■ 

11-01-93 

03-31-95 

Gas  Co. 

Chikterslxirg. 

ST94-1892 

Southern  Natural 
Gas  Co. 

Alabama  Gas 
Corp. 

11-30-93 

G-S 

141,946 

N 

11-01-93 

10-31-08 

ST94-1893 

Souttiem  Natural 
Gas  Co. 

City  of  Adel 

11-30-93 

G-S 

623 

N 

11-01-93 

12-31-05            ] 

ST94-1894 

Southern  Natural 
Gas  Co. 

City  of  Adel 

11-30-93 

G-S 

353 

N 

11-01-93 

12-31-05            i 

ST94-1895 

Southern  Natural 

City  of  Adairsvill ) 

11-30-93 

G-S 

239 

N 

11-01-93 

11-01-95 

Gas  Co. 

ST94-1896 

Southern  Natural 

City  of 

11-30-93 

G-S 

368 

N 

11-01-93 

10-31-95            * 

- 

Gas  Co. 

Hogansvtile. 

; 

ST94-1897 

Southern  Natural 
GasCa 

City  of  Warner 
Robins. 

11-30-93 

G-S 

4,380 

N 

11-01-93 

09-1»^)5 

ST94-1898 

Southern  Natural 
Gas  Co. 

City  of  Ashbum 

11-30-93 

G-S 

21 

N 

11-01-93 

10-31-95 

ST94-1899 

Southern  Natural 
Gas  Co. 

City  of  Ashbum 

11-30-93 

GtS 

482 

N 

11-01-93 

10-31-95 

ST94-1900 

Southern  Natural 
Gas  Co. 

City  of  Cochran 

11-30-93 

G-S 

433 

N 

11-01-93 

10-31-95 

ST94-1901 

Southern  Natural 
GasCa 

City  of  Dalton  .. 

11-30-93 

G-S 

17.745 

N 

11-01-«3 

07-31-98             ! 

ST94-t902 

Southern  Natural 
Gas  Co. 

City  of  Oneonta 

11-30-93 

G-S 

1.870 

N 

11-01-93 

03-31-96 

ST94-1903 

Southern  Natural 
Gas  Co. 

City  of  Piedmon 

11-<J0-93 

G-S 

1,251 

N 

11-01-93 

03-31-95 

■1 

ST94-1904 

Southern  Natural 
Gas  Co. 

City  of  Cordele 

11-30-93 

G-S 

1.219 

N 

1 1-01-93 

10-31-98 

ST94-1906 

Southern  Natural 
Gas  Co. 

City  of  Lumpkin 

11-30-93 

G-S 

114 

N 

11-01-93 

10-31-96 

ST94-1906 

Southern  Natural 
Gas  Co. 

City  of  Summer 
vine. 

11-30-93 

G-S 

1.883 

N 

11-01-93 

12-31-05 

ST94-1907 

Southern  Natural 
Gas  Co. 

City  of 
Statesboro. 

11-30-93 

G-S 

1.582 

N 

11-01-93 

12-31-05             ^ 

ST94-1908 

Southern  Natural 
Gas  Co. 

City  of  Anderso 
ville. 

- 

11-30-93 

G-S 

26 

N 

11-01-93 

10-31-95             ^ 

ST94-1909 

Southern  Natural 
Gas  Co. 

City  of  Ocilla  ... 

•• 

11-30-93 

G-S 

275 

N 

11-01-93 

10-31-96 

ST94-1910 

Southern  Natural 
Gas  Co. 

City  of  Ocilla  ... 

•• 

11-30-93 

G-S 

156 

N 

11-01-93 

10-31-96 

ST94-1911 

Southern  Natural 
Gas  Co. 

City  of 
Tallapoosa. 

11-30-93 

G-S 

715 

N 

11-01-93 

10-31-98 

ST94-1912 

Southern  Natural 
Gas  Co. 

City  of  Tailahas 
see. 

11-30-93 

G-S 

i2.800 

N 

11-01-93 

0^-30-96 

ST94-1913 

Southern  Natural 

City  of  Sylveste 

11-30-93 

G-S 

275 

N 

11^1-93 

12-31-05 

Gas  Co. 

ST94-1914 

Southern  Natural 
Gas  Co. 

City  of  Dora  ... 

•• 

11-30-93 

G-S 

450 

N 

11-01-93 

10-31-98 

ST94-1915 

Southern  Natural 
Gas  Co. 

Dekalt>-Cherok< 
Counties  Gas 
Dist,  - 

a 

11-30-93 

G-S 

3,613 

N 

11-01-93 

03-31-96 

ST94-1916 

Southern  Natural 

Dekalb-Cheroki 

e 

11-30-93 

G-S 

137 

N 

11-01-93 

03-31-06 

- 

Gas  Co. 

Counties  Gas 
Dist. 

• 

f 

ST94-1917 

Southern  Natural 
Gas  Co. 

CullmarvJeff  ar- 
son Counties 
Gas  Dist 

11-30-93 

G-S 

6.387 

N 

_ 

11-01-93 

09-30-95 

--ST94-1918 

Southern  Natural 
Gas  Co. 

Cullman-Jeffer- 
son Counties 
Gas  Dist 

11-30-93 

G-S 

3.613 

N 

11-01-93 

0^-30-95 

ST94-1919 

Southern  Natural 
Gas  Co. 

City  of  Lafayetti 

11-30-93 

G-S 

1241 

N 

11-01-93 

12-31-05 

ST94-1920 

Southern  Natural 
Gas  Co.. 

Municipal  Gas 
Authority. 

11-30-93 

G-S 

4.832 

N 

11-01-93 

12-31-05             , 

ST9*-1921 

Southern  Natural 
Gas  Co. 

City  of  West 
Point 

11-30-93 

G-S 

723 

N 

11-01-93 

10-31-96             ' 

«■ 

ST94-1922 

Southern  Natural 
Gas  Co. 

Southeast  Ala- 
t)ama  Gas  Di 
trict 

i~ 

11-30-93 

G-S 

13.277 

N 

11-01-93 

03-31-95 

ST94-1923 

Southern  Natural 
Gas  Co. 

City  of  Lanett  . 

11-30-93 

G-S 

1.300 

N 

1 1-01-93 

Oa-31-95 
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Docket  No.i 


ST94-1924 
ST94-1925 
ST94-1926 
ST94-1927 
ST94-1928 
ST94-1929 
ST94-1930 
ST94-1931 
ST94-1932 
ST94-1933 
ST94-1934 
ST94-1935 
ST94-1936 
ST94-1937 
ST94-1938 
ST94-1939 
ST94-1940 
ST94-1941 
ST94-1942 
ST94-1943 
ST94-1^44 
ST94-1945 
ST94-1946 
ST94-1947 
ST94-1948 
ST94-1949 

ST94-1950 

ST94-1951 
ST94-1952 
ST94-1953 
ST94-1954 
ST94-1955 
ST94-1956 
ST94-1957 


Transporter/seller 


Southem  Natural 

Gas  Co. 
Soutt)em  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 

Southem  Natural 
Gas  Co. 

Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  NatureU 

Gas  Co. 
Southem  Natural 

Gas  Co. 


Recipient 


City  of  Dalton 

City  of  Piedmont 
City  of  Oneonta  . 
City  of  Pelham  ... 

CityofMulga  

City  of  Livingston 

City  of  Wrens 

City  of  Boaz 

City  of  Boaz 

City  of  Austell  .... 
City  of  Helena  .... 
City  of  Blakely  ... 

Board  of  Decatur 

County. 
Board  of  Decatur 

County. 
City  of  Cuthbert  . 

City  of  Bay 

Springs. 
Canton  Murucipal 

Utilities. 
Chattanooga 

Gas  Co. 
Trans  Louisiana 

Gas  Co. 
Chattanooga 

Gas  Co. 
Atlanta  Gas  Light 

Co. 
City  of  Perry  

City  of  Perry  

Marshall  County 

Gas  District 
City  of  Grantville 

Albany-Water, 

Gas  &  Light 

Comm. 
Albany-Water, 

Gas  &  Light 

Comm. 
City  of  Vienna  .... 

South  Carolina 
Pipeline  Corp. 

Mississippi  Val- 
ley Gas  Co. 

City  of  Lagrange 

City  of  Blakely  ... 
City  of  Doerun  ... 
City  of  Cochran  . 


Date  filed 


11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 

11-30-93 

11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 
11-30-93 


Part  284 

subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


Est  max. 

daily  quan- 

tityz 


13,572 

956 

1,430 

263 

732 

650 

1,468 

1,367 

773 

12,746 

259 

254 

86 

65 

284 

150 

150 

14,051 

74 

7.949 

5.173 

1.832 

1.037 

11.496 

161 

7.449 

5.697 


85 

N 

57.809 

N 

42.500 

N 

2.211 

N 

352 

N 

91 

N 

1.310 

N 

Aff. 
Y/A/N3 


NoJi^ 


8963 


Rate 
sch. 


Datecon)- 
menced 


11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 

11-01-93 

11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 


Protected 

termi- 

natmn 

date 


07-31-98 
03-31-95 
03-31-96 
03-03-97 
10-31-03 
10-31-03 
11-30-01 
03-31-23 
03-31-23 
11-30-00 
10-31-03 
12-31-05 
10-31-95 
10-31-95 
10-31-98 
03-31-94 
02-28-04 
02-28-94 
10-31-98 
02-28-94 
02-28-94 
12-31-05 
12-31-05 
12-31-00 
10-31-96 
10-31-98 

10-31-98 

12-31-05 
10-^1-03 
09-30-96 
09-30-97 
10-31-95 
10-31-96 
10-31-95 
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Docket  No.f 


ST94-1958 
ST94-1959 
ST94-1960 
ST94-1961 
ST94-1962 
ST94-1963 
ST94-1964 
ST94-1965 
ST94-1966 
ST94-1967 
ST94-1968 
ST94-1969 
ST94-1970 
ST94-1971 
ST94-1972 

ST94-1973 
ST94-1974 
ST94-1975 
ST94-1976 
ST94^1977 
ST94-1978 
ST94-1979 
ST94-1980 
ST94-1981 
ST94-1982 
ST94-1983 
ST94-1984 
ST94-1985 
ST94-1986 
ST94-1987 
ST94-1988 
ST94-1989 
ST94-1990 
ST94-1991 
ST94-1992 


Transporter/selter 


Southern  Natural 

Gas  Co. 
Souttiem  Natural 

GasCk). 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Souttiem  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 

Southern  Natura 

Gas  Co. 
Souttiern  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Soult>em  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Souttiem  Natura 

Gas  Co. 
Southern  Natura 

Gas  Co. 
Southern  Natura 
.   Gas  Co. 
Southern  Natura 

Gas  Co. 
Souttiem  Natura 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southem  Natural 

Gas  Co. 
Southem  Natura 

Gas  Co. 
Souttiem  Natural 

Gas  Co. 


Recipient 


City  of  Wilton 

Wilcox  County 
Gas  District. 

United  Cities 
Gas  Co. 

City  of  Trussvife 

City  of  Union 

Springs. 
City  of  Cordovj  i 

City  of 

Hawkinsville 
City  of 

Hawkinsville 
City  of  Gordo 

City  of  Wayne!  - 

boro. 
City  of  UnadilU 

City  of  Unadilli 

City  of  Trion  .. 

City  of  Quitmai 

Graysville  Mun  c- 
ipal  Gas  Sys  ■ 
tern. 

City  of  Cairo  . 

City  of  Cairo 

City  of 

Columbiana. 
City  of  Fort 

Gaines. 
City  of  Jacksoi  - 

viile. 
City  of  Cordele 

City  of  Adairsv  lie 

City  of  Doerun 

City  of  Tallass4  e 

Four  Square  G  as 

Co. 
City  of  Quincy 

City  of  Sylvanii 

City  of  Tifton 

City  of  Tifton 

City  of  Thorns^ 

Southem  Natu|al 

Gas  Co. 
City  of  West  J<  I- 

ferson. 
Alabama  Gas 

Corp. 
Arcadian  Corp 

Atlanta  Gas  L*  ht 
Co. 
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Date  filed 


1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1--30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 

1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 
1-30-93 


Part  284 
subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


Est  max. 

daily  quan- 

tity2 


89 

438 

23,444 

7.739 
657 
303 
963 
737 
343 
405 
321 
182 

1.016 
440 

2.694 

495 

873 

668 

109 

1.234 

1.595 

722 

160 

1.213 

10.000 

853 

352 

1.941 

1.098 

1.871 

200.000 

285 

250,924 

47.000 

259,812 


Aff. 

Y/A/N3 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
N 
N 
N 


Rate 
sch. 


Date  com- 
menced 


11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 

11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 
11-01-93 


Projected 

termn 

nation 

date 


03-31-95 
03-31-95 
12-31-00 
07-31-50 
03-31-96 
10-31-03 
10-31-94 
10-31-98 
10-31-03 
10-31-95 
10-31-96 
10-31-96 
10-31-95 
10-31-96 
03-23-01 

10-31-96 

10-31-96 

03-31-96 

10-31-95 

03-31-95 

10-31-94 

11-01-95 

10-31-96 

10-^31-03 

Indef. 

10-31-96 

12-31-05 

11-14-00 

11-14-00 

12-31-05 

Indef. 

10-31-03 

10-31-08 

10-31-98 

02-28-94 


Docket  No.i 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily  quarv 

titya 

Aff. 
Y/A/N3 

Rate 
sch. 

Date  com- 
menced 

Projected 

temij- 

nation 

date 

ST94-1993 

Southem  Natural 
Gas  Co. 

City  of  Trussville 

11-30-93 

G-S 

5,261 

N 

1 1-01-03 

07-31-05 

ST94-  994 

Southem  Natural 
Gas  Co. 

South  Carolina 
Pipeline  Corp. 

11-30-03 

G-S 

102,191 

N 

11-01-93 

10-31-03 

ST94-1995 

Southem  Natural 
Gas  Co. 

City  of  Vienna  .... 

11-30-03 

G-S 

306 

N 

11-01-93 

10-31-95 

ST94-1996 

Southem  Natural 
Gas  Co. 

City  of  Wrens 

11-30-93 

G-S 

1,572 

N 

11-01-93 

11-30-01 

ST94-1997 

Southem  Natural 
Gas  Co. 

City  of  York 

11-30-93 

G-S 

416 

N 

11-01-93 

10-31-03 

ST94-1998 

Southem  Natural 
Gas  Co. 

City  of  Man- 
chester. 

11-30-93 

G-S 

672 

N 

11-01-93 

10-31-98 

ST94-1999 

Southem  Natural 
Gas  Co. 

Pk*ens  County 
Gas  District 

11-30-93 

G-S 

818 

N 

11-01-93 

10-31-03 

ST94-2000 

Southem  Natural 
Gas  Co. 

Northwest  Ala- 
bama Gas  Dis- 
trict. 

11-30-93 

G-S 

1,625 

N 

11-01-93 

04-30-96 

ST94-2001 

Southem  Natural 
Gas  Co. 

Polaris  Pipeline 
Corp. 

11-30-93 

G-S 

90 

N 

1 1-01-93 

10-31-96 

ST94-2002 

Southem  Natural 
Gas  Co. 

Southwest  Ala- 
bama Gas  Dis- 
trict. 

11-30-03 

G-S 

23.470 

N 

11-01-93 

03-31-95 

ST94-2003 

Southem  Natural 
Gas  Co. 

City  of  Camilla  ... 

11-30-93 

G-S 

474 

N 

11-01-93 

10-31-95 

ST94-2004 

Southem  Natural 
Gas  Co. 

City  of  Camilla  ... 

11-30-93 

G-S 

130 

N 

11-01-93 

12-31-05 

ST94-2005 

Southem  Natural 
Gas  Co. 

City  of  Jasper  .... 

11-30-93 

G-S 

192 

N 

11-01-93 

09-30-06 

ST94-2006 

Southem  Natural 
Gas  Co. 

Municipal  Gas 
Authority  of 
Georgia. 

11-30-93 

G-S 

8.541 

N 

11-01-93 

12-31-05 

ST94-2007 

Southem  Natural 
Gas  Co. 

City  of 
Columbiana. 

11-30-93 

G-S 

1.182 

N 

11-01-93 

03-31-95 

ST94-2008 

Southem  Natural 
Gas  Co. 

City  of  Camilla  ... 

11-30-93 

G-S 

342 

N 

11-01-93 

12-31-05 

ST94-2009 

Southem  Natural 
Gas  Co. 

City  of  Blakely  ... 

11-30-93 

G-S 

98 

N 

11-01-93 

12-31-05 

ST94-2010 

Southem  Natural 
Gas  Co. 

City  of  Helena  .... 

11-30-93 

G-S 

198 

N 

11-01-93 

10-31-03 

ST94-2011 

Southem  Natural 
Gas  Co. 

City  of  Trion 

11-30-93 

G-S 

1.136 

N 

11-01-93 

10-31-95 

ST94-2012 

Southem  Natural 

Gas  Co. 
Southem  Natural 

City  of  Sylvanla  . 

11-30-93 

G-S 

623 

N 

11-01-93 

12-31-05 

ST94-2013 

City  of  Summer- 

11-30-93 

G-S 

1.330 

N 

11-01-93 

12-31-05 

Gas  Co. 

vllle. 

ST94-2014 

Southem  Natural 
Gas  Co. 

City  of  Sylvester 

11-30-93 

G-S 

106 

N 

11-01-93 

12-31-05 

ST94-2015 

Southem  Natural 
Gas  Co. 

City  of  Sylvester 

11-30-93 

G-S 

381 

N 

11-01-93 

10-31-95 

ST94-2016 

Southem  Natural 
Gas  Co. 

City  of  Vienna  .... 

11-30-93 

G-S 

221 

N 

11-01-93 

12-31-05 

ST94-2017 

Southem  Natural 
Gas  Co. 

City  of  Louisville 

11-30-93 

G-S 

429 

N 

11-01-93 

12-31-05 

ST94-2018 

Southem  Natural 
Gas  Co. 

City  of  Louisville 

11-30-93 

G-S 

758 

N 

11-01-03 

12-31-05 

ST94-2019 

Southem  Natural 
Gas  Co. 

City  of  Austell  .... 

11-30-93 

G-S 

17.254 

N 

11-01-93 

11-30-00 

ST94-2020 

Southem  Natural 
Gas  Co. 

City  of  Wamer 
Rot)ins. 

11-30-93 

G-S 

7.743 

N 

11-01-93 

09-18-05 

ST94-2021 

Southem  Natural 
Gas  Co. 

City  of 
Scottst»ro. 

11-30-93 

G-S 

1.192 

N 

11-01-93 

10-31-03 

ST94-2022 

Southem  Natural 
Gas  Co. 

City  of  Lagrange 

11-30-93 

G-S 

4,388 

N 

11-01-93 

09-30-07 

ST94-2023 

Southem  Natural 
Gas  Co. 

City  of  Dadeville 

11-30-93 

G-S 

511 

N 

11-01-93 

03-31-95 

ST94-2024 

Southem  Natural 
Gas  Co. 

City  of  Camp  Hill 

11-30-93 

G-S 

185 

N 

11-0.1-93 

03-31-95 

ST94-2025 

Souttiem  Natural 
Gas  Co. 

City  of 
Fultondale. 

11-30-93 

G-S 

3.198 

N 

11-01-93 

03-31-01 

ST94-2026 

Southem  Natural 
Gas  Co. 

Citypf  Ragland  .. 

11-30-93 

G-S 

217 

N 

11-01-93 

03-31-95 
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Docket  No.f 


ST94-2027 


ST94-2028 


Transporter/setter 


Southern  Natural 
Gas  Co. 

Souttiem  Natural 
Gas  Co. 


Recipient 


West  Lincoln 
Natural  Gas 
District. 

City  of  Dut>lin  . 


^  Notice  of  transactions  does  not  constitute  a  detertiination 
{Tmai  rule  and  notice  requesting  supplemental 

2  Estimated  maximum  daily  volumes  includes 

3  Affiliation  of  reporting  company  to  entities  involvec 
"N"  indicates  no  affiliation. 


that  filings  comply  with  commission  regualtions  in  accordance  with  order  no.  436 
commertts,  50  FR  42,372,  10/1 0/85). 
volumes  reported  by  the  filing  company  in  MMBTU,  MCF  and  DT. 

in  the  transaction.  A  •*Y"  indicates  affiliation,  an  "A"  indicates  marf(eting  affiliation,  and  a 


[FR  Doc.  94-1016  Filed  2-23-94;  8:45  am) 
BiLUNa  COOC  6717-01-P 

[Docket  Na  CP91-2243-002  et  al.] 

Distrigas  of  Massachusetts 
Corporation,  et  al.  Natural  Gas 
Certificate  Filings 

February  15. 1994. 

Talce  notice  that  the  following  Hlings 
have  been  made  with  the  Comtnission: 

1.  Distrigas  of  Massachusetts 
Corporation 

Docltet  No.  CP91-2243-002 

Take  notice  that  on  February  8, 1994, 
Distrigas  of  Massachusetts  (DOMAC) 
with  an  office  at  200  State  Street,  Boston 
Massachusetts  02109,  filed  in  Docket 
No.  CP91-2243-002  piu^uant  to  section 
7  of  the  Natural  Gas  Act  and  part  157 
of  the  Commission's  regulations  an 
application  for  an  amendment  to  the 
certificate  of  public  convenience  and 
necessity  issued  by  the  Commission  in 
this  Docket  on  December  3. 1991 
[Distrigas  of  Massachusetts  Corporation, 
57  FERC  1  61,295,  1991;  clarified  58 
FERC 1  61,297  (March  18,  1992)).  The 
December  3  Certificate  authorized 
DOMAC  to  install  additional 
vaporization  capacity  and  appurtenant 
facilities  at  DOMAC's  liquefied  natural 
gas  (LNG)  terminal  in  Everett, 
Massachusetts.  That  Certificate,  as 
clarified,  required  DOMAC  to  complete 
construction  of  the  authorized  facilities 
by  March  18,1994. 

Because  of  intervening  developments 
and  changes  in  DOMAC's  original 
market  projections,  installation  of  the 
certificated  facilities  by  the  March  18, 
1994,  in-service  date  is  no  longer 
warranted  by  current  market  demand. 
Accordingly,  given  the  substantial  lead 
times  needed  to  complete  design  and  to 
obtain  needed  equipment,  DOMAC 
requests  that  the  December  3  Certificate 
be  amended  to  remove  the  in-service 
date,  hi  place  of  a  specific  in-service 
date,  DOMAC  requests  that  the 
certificate  require  DOMAC  to  file  with 


the 
fina 
that 
placid 


to 
deh 


piBci 


V  ery  i 


set 
file 
publ 


and 
usei 
700 


usee  to 


the 
book 


Date  filed 


1 1-30-93 


11-30-93 


Part  284 
sut)part 


G-S 


G-S 


Est  max. 

daily  quan- 

tity2 


297 


2,161 


Aff. 
Y/A/N3 


N 


N 


Rate 
sch. 


Dateconv 
menced 


11-01-93 


11-01-93 


Projected 
termi- 
nation 
date 


10-31-94 


10-31-94 


Post 
74iqi 
Sect  on 
an  Older i 

r 

by 
Proctss 


lommission  by  March  31, 1995, 
design  specifications  and  evidence 
inal  equipment  orders  have  been 
Timing  of  completion  of  the 
certficated  facilities  will  thus  depend 
completion  and  delivery  of  the 
required  equipment  and  will  not  require 
fiirtHer  intervention  by  the  Commission 
:isely  tailor  the  certificate  to  the 
dates  for  that  equipment. 
C<tnment  date:  March  8, 1994,  in 
accQ  -dance  with  Standard  Paragraph  F 
at  th  i  end  of  this  notice. 

2.  W  illiams  Natural  Gas  Company 

Dock  ;t  No.  CP94-19&-000 

Ta  ce  notice  that  on  January  24, 1994, 
Will  ams  Natural  Gas  Company  (WNG), 
Office  Box  3288,  Tulsa,  Oklahoma 
,  filed  an  application  pursuant  to 
7(b)  of  the  Natural  Gas  Act  for 
permitting  the  abandonment  of 
cert^n  of  its  gathering  system  facilities 
c(  nveyance  to  Williams  Gas 
ing  -  Mid-Continent  Region 
ComJ)any  (WGP-MCR),  all  as  more  fully 
in  the  application  which  is  on 
1  'ith  the  Commission  and  open  to 
c  inspection. 

IG  will  convey  approximately  88 
milek  of  predominantly  small  diameter 
pipejine.  38,286  horsepower  of 

,  two  drip  control  plants 
various  appurtenant  facilities,  all 
to  gather  gas  from  approximately 
knells  in  the  states  of  Texas, 
Oklafioma,  and  Kansas.  WNG  will  sell 
ities  to  WGP-MCR  at  the  net 
value  at  the  time  of  conveyance. 
Cdmment  date:  March  8, 1994,  in 
acco  dance  with  Standard  Paragraph  F 
at  thi !  end  of  this  notice. 

3.  W  Iliams  Natural  Gas  Company 

Docki  It  No.  CP94-221-O00 

Ta  ce  notice  that  on  February  9. 1994, 
Will  ims  Natural  Gas  Company  (WNG) 
P.O.  3ox  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP94-221-O00  an 
appl  cation  pursuant  to  sertion  7(c)  of 
the  f  atural  Gas  Act  for  a  certificate  of 
publ  c  convenience  and  necessity 
authi  irizing  WNG  to  replace 


com  iression, 


approximately  20  feet  of  20-inch 
transition  pipeline  and,  upon 
replacement,  to  hydrotest  and  increase 
the  maximum  allowable  operating 
pressure  (MAOP)  of  the  Blackwell, 
Oklahoma  to  Hesston,  Kansas  segment 
of  WNG's  system,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  WNG  states  that  in  order 
to  increase  the  MAOP  of  the  Blackwell 
to  Hesston  portion  of  its  pipeline  system 
approximately  20  feet  of  20-inch 
pipeline,  in  five  four-foot  sections,  must 
be  replaced.  WNG  states  that  the  pipe 
replacement  and  subsequent  uprating 
will  give  WNG  the  capability  to 
transport  increased  volumes  of  gas  to 
the  Wichita  market  center.  WNG  further 
states  that  the  increased  MAOP  will  also 
enhance  service  reliability  and 
flexibility  by  increasing  WNG's  ability 
to  shift  demand  volumes  between  the 
north  and  south  portions  of  its  pipeline 
system. 

WNG  states  that  the  proposed 
replacement  and  uprating  will  cost 
approximately  $222,000,  which  will  be 
paid  from  funds  on  hand. 

Comment  date:  March  8.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Arkla  Energy  Resources  Company 

Docket  No.  CP94-222-000 

Take  notice  that  on  February  9, 1994, 
Arkla  Energy  Resources  Company 
(AER).  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP94-222-000  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  one-inch  delivery  tap  in  St. 
Francis  County,  Arkansas,  under  AER's 
blanket  certificate  issued  in  Docket  No. 
CP82-384-O00,  et  al.  and  deliver 
natural  gas  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-820-000, 
pursuant  to  Section  7  of  the  NGA,  all  as 
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more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

A£R  proposes  to  construct  and 
operate  a  one-inch  deliverytap  in  St. 
Francis  County,  Arkansas,  for  the 
delivery  of  natural  gas  to  Arkansas 
Louisiana  Gas  Company's  (ALG) 
customer,  James  E.  Knox.  AER  would 
deliver  approximately  85  Mcf  of  natural 
gas  annually  and  one  Mcf  on  a  peak  day. 
AER  states  that  Mr.  Knox  would 
reimburse  AER  for  the  estimate  $1,600 
in  construction  costs  for  the  proposed 
delivery  tap.  AER  also  states  that  it 
would  transport  gas  to  ALG  and  provide 
service  under  its  Order  No.  636 
restructured  rate  schedules,  the  volumes 
would  be  within  ALG's  certificated 
entitlements,  and  AER's  tariff  allows  the 
addition  of  new  deUvery  points. 

Comment  date:  April  1. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  K  N  Interstate  Gas  Transmission  Ca 

Docket  No.  CP94-22S-000 

Take  notice  that  on  February  10. 1994. 
K  N  Interstate  Gas  Transmission  Co 
(KNI)  >.  P.O.  Box  281304,  Lakewood. 
Colorado  80228.  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  the  abandonment  of  facilities 
by  KNI  sale  to  GPM  Gas  Corporation 
(GPM)  all  as  more  fiilly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

KNI  requests  permission  from  the 
Commission  to  abandon,  by  transfer  to 
GPM,  the  following  iaciUties: 

(a)  27.773  feet  of  12.75-inch  steel 
pipeUne  extending  north  from  the 
former  Tyrone  Plant  in  Texas  County. 
Oklahoma  to  a  point  of  interconnect 
with  Northern  Natural  Gas  Company 
(Northern)  in  Seward  County,  Kansas. 

(b)  46,813  fiaet  of  8.625-inch  steel 
pipeline  extending  south  from  the 
former  Tyrone  PUmt  to  points  of 
interconnect  with  the  facilities  of 
Colorado  Interstate  Gas  Company  and 
Panhandle  Eastern  Pipe  Line  Company 
in  Texas  County,  Oklahoma,  and 

(c)  4,564  feet  of  4.5-inch  steel  pipe 
extending  from  a  point  southwest  of  the 
former  Tyrone  Plant  site  north  to  a  point 
of  interconnect  with  the  facilities  of 
Northern  in  Texas  County.  Oklahoma, 
and  various  valves,  regulators,  and 
miscellaneous  facilities. 


•  Bjr  ordw  UsuMi  May  S.  1993.  (n  Dodiat  No. 
a>93-41-00a  KM  tMcanw  tba  (uccsssorlo  the 
jurisdictional  opafationa  of  K  N  Ensigy .  Inc.  wtiidi 
in  turn  had  previouaiy  suocaeded  to  the  operations 
of  Kansas-t4«bnska  Natural  Gas  Company.  Inc  To 
avoid  confusion.  KNI.  tha  currant  (uris^liclional 
entity,  mfaar  than  whicfaaver  oorponin  •iitity 
existed  at  tha  tintaw  will  be  referred  to  as  tha 
iurisdictional  Mttity. 


KNI  states  that  the  Tyrone  System, 
located  in  Beaver  and  Texas  Counties, 
Oklahoma  and  Seward  County,  Kansas, 
was  constructed  in  1953.  KNI  indicates 
that  the  system  vras  constructed  even 
though  it  was  isolated  from  the  rest  of 
its  system.  It  was  also  indicated  that 
adequate  reser\'es  could  not  be 
purchased  adjacent  to  its  main  pipeline 
system.  KNI  states  that  gas  purchased  by 
KNI  was  delivered  from  the  Tyrone 
System  to  third  parties  for  ultimate 
redelivery  to  KNI  on  its  mainline 
system.  KNI  advised  that  over  time  its 
reliance  upon  the  supplies  connected  to 
the  Tyrone  System  diminished  and,  as 
a  result,  KNI  released  all  of  the  gas 
supplies  it  had  under  contract  idong  the 
Tyrone  System. 

It  is  indicated  that  because  the  Tyrone 
System  was  isolated  and  distant  from  its 
mainline  s>'stem  and  was  no  longer 
needed  to  move  its  system  supplies,  K 
N  transferred  its  facilities  upstream  of 
the  Tyrone  Plant  to  GPM  but  did  not 
transfer  the  residue  lines  connecting  the 
plant  with  the  three  downstream 
interstate  transporters.  The  Commission 
approved  this  abandonment  by  sale  by 
order  issued  August  4, 1993,  in  Docket 
No.  CP92-661-000  and  also  determined 
that  the  upstream  facilities  were  non- 
jurisdictionai  gathering  lines.  KNI  also 
states  that,  upon  acquisition  of  the 
Tyrone  gathering  facilities,  GPM  began 
using  these  facilities  to  gather  gas  for 
delivery  to  its  own  processing  plants.  It 
is  then  indicated  that,  as  a  result,  gas  no 
longer  flowed  to  the  "Tyrone  Plant  for 
processing  and  for  ultimate  delivery 
into  KNI's  residue  Hnes.  It  is  also  stated 
that,  subsequently,  the  owner  of  the 
Tyrone  Plant  sold  the  plant,  and 
removed  the  fedlity  from  the  plant  site. 

KNI  states  that,  with  the  removal  of 
the  Tyrone  Plant,  the  residue  lines  are 
no  longer  u<;able  to  KNI.  KNI  now  seeks 
to  transfer  these  facilities  to  GPM.  It  is 
indicated  that  pursuant  to  a 
memorandum  of  understanding.  KNI 
would  receive  the  net  book  value  of  the 
residue  lines  ($36,000  as  of  October  31, 
1993)  in  return  for  the  transfer  of 
facilities  to  GPM.  KNI  states  that  by 
abandoning  the  remainder  of  the  Tyrone 
System  facilities,  it  would  eliminate  the 
expense  and  inefficiencies  associated 
with  the  isolated  fecilities. 

Comment  date:  March  8. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Pangraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 


intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  hulher  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  fiuther 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  mthin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allotved  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gais  Act. 
LoisD.CulieU. 
Secretary. 

[FR  Doc  94-41 14  Filed  2-23-04;  8:45  ami 
nixMO  COOC  «7tT-et-# 
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[Docket  Na  CP94-223-000] 

ArWa  Energy  Resources  Co.;  Request 
Under  Blanket  Authorization 

February  17. 1994. 

Take  notice  that  on  February  9, 1994, 
Arkla  Energy  Resources  Company 
(AER).  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
223-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  to 
operate  an  existing  interconnection  with 
Oklahoma  Natural  Gas  (ONG)  to  deliver 
natural  gas  in  Custer  County,  Oklahoma 
under  AER's  blanket  certificate  issued 
in  Docket  No.  CP82-384-000,  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  proposes  to  convert  an  existing 
receipt  interconnection,  consisting  of  a 
six-inch  tap  and  check  valve  with  a 
maximum  delivery  capability  of 
approximately  125,000  MMcf  of  natural 
gas  per  day,  located  on  AER's  Line  AD 
in  Custer  County,  Oklahoma  into  a 
delivery  interconnection.  AER  proposes 
to  make  minor  above-ground  changes  to 
the  check  valve,  install  an  electronic 
flow  computer,  modem  and  phone 
service  to  permit  the  reversal  of  the  gas 
flow  and  allow  deliveries  to  ONG  for 
transportation  services  pursuant  to 
§284.223  of  the  Commission's 
Regulations.  AER  states  that  ONG  owns 
and  operates  the  meter  and  would 
reimburse  AER  for  the  cost  of  the 
facilities  estimated  to  be  $8,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
.  filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a    . 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc  94-4160  Filed  2-23-94;  8:45  am) 
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[D  >cket  No.  RP94-102-001] 

Cj  megie  Natural  Gas  Co.;  Proposed 
Ci  anges  in  FERC  Gas  Tariff 

Fe  iruary  17, 1994. 

Fake  notice  that  on  February  14, 1994, 
Carnegie  Natural  Gas  Company 
{C  imegie),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Vc  lume  No.  1,  the  following  tariff  sheets 
to  jecome  effective  October  1, 1993: 

Fii  !t  Revised  Sheet  No.  140A 
Th  rd  Revised  Sheet  No.  141 

i^megie  states  that  it  is  filing  the 
ab  ;ve  tariff  sheet  in  compUance  with 
th(  Commission's  Order  in  Docket  No. 
RF  94-102-000,  dated  January  28, 1994, 
wl  ich  required  Camegie  to  revise 
se<  tion  32.1  of  the  General  Terms  and 
Co  iditions  of  its  FERC  Gas  Tariff  to 
■pr  ivide  for  the  passthrough  of  any 
rel  onds  related  to  amounts  recovered 
unier  section  32.1  or  section  26  of  its 
su  )erseded  tariff  regardless  of  when 
su  ;h  refunds  are  received. 

'  imegie  states  that  copies  of  the 
fil  ng  were  served  on  all  parties  to  the 
ab(  ive-captioned  proceedings. 

Lny  person  desiring  to  protest  said 
fil;  ng  should  file  a  protest  with  the 
F©  leral  Energy  Regulatory  Commission. 
82  i  North  Capitol  Street  NE., 
W(  shington,  DC  20426,  in  accordance 
wi  h  §385.211  of  the  Commission's 
Ru  es  and  Regulations.  All  such  protests 
sh(  uld  be  filed  on  or  before  February 
25,  1994.  Protests  will  be  considered  by 
tht  Commission  in  determining  the 
ap  iropriate  action  to  be  taken,  but  will 
no  serve  to  make  protestants  parties  to 
th<  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
•evi  liable  for  public  inspection  in  the 
pu  )lic  reference  room. 
Loi  I D.  Casheil, 
Set  retary. 

[FF  Doc  94-4167  Filed  2-23-94;  8:45  am) 
BIU  INQ  COOE  CTir-OI-M 


[DC  Bket  No.  RP93-99-000] 

Co  orado  Interstate  Gas  Co.;  Notice  of 
Infi  >nnal  Settlement  Conference 

Fel  ruary  17, 1994. 

1  ake  notice  that  an  informal 
settlement  conference  will  be  convened 
in  I  his  proceeding  on  Tuesday,  March  1. 
19<  4,  at  10  a.m.,  at  the  offices  of  the 
Fe<  eral  Regulatory  Commission.  810 
Fir  It  Street  NE..  Washington,  DC,  for  the 
pui  pose  of  exploring  settlement  in  the 
ab<  ve-referenced  docket. 

J  ny  party,  as  defined  by  18  CFR 
38!  .102(c),  or  any  participant,  as 
del  ned  by  18  CFR  385.102(b),  is  invited 
to  (  ttend.  Persons  wishing  to  become  a 


party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-4162  Filed  2-23-94;  8:45  am) 

BILUNG  COOE  «717-01-M 

[Docket  No.  ER94-175-000] 

Consolidated  Edison  Company  of  New 
York;  Notice  of  Filing 

February  8, 1994. 

Take  notice  that  on  February  4, 1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  additional  information  requested 
by  the  Commission  Staff  concerning  an 
agreement  with  Long  Island  Lighting 
Company  (LILCO)  to  provide  for  the  sale 
and  purchase  of  excess  energy  and 
capacity. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mailed  upon 
LILCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary, 
|FR  Doc.  94-4113  Filed  2-23-94;  8:45  am) 

BILUNO  COOE  «717-01-M 

Pocket  No.  RP94-107-002] 

Norttiwest  Pipeline  Corp.;  Compliance 
Filing 

February  17, 1994. 

Take  notice  that  on  February  14, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  statements  addressing 
certain  PGA  issues. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  January 
28, 1994.  order  of  the  Federal  Energy 


Regulatory  Commission  (Commission) 
requiring  Northwest  to  file  revisions  to 
the  purchased  gu  cost  adjustment 
provisions  in  secdon  28  of  the  General 
Terms  and  Conditions  of  Northwest's 
Tariff  relating  to  unpaid  aocruals  and 
transportation  and  exdiange  imbalances 
or  state  why  the  revisions  are 
inapplicable.  Such  revisions  to  section 
28  of  Northwest's  Tariff  are  not  being 
made.  Northwest  has  addressed  these 
issues  in  the  February  14. 1994.  filing 
and  stated  in  such  filing  that  the 
revisions  are  unnecessary  or 
inapplicable. 

Northwest  states  that  a  copy  of  this 
filing  has  (men  served  upon  each  of 
Northwest's  affected  sales  customers,  all 
intervenors  in  Docket  Nos.  RP94-107- 
000  and  001,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  25. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
UisD.C«slien, 
Secretary. 

|FR  Doc.  94-4169  Filed  2-24-94:  8:45  am] 
BILUNO  COOE  snr-oi-M 

[Docket  No.  RP94-134-0001 

Northwest  Pipeline  Corp^  Notk«  of 
Proposed  Changes  In  FERC  Gas  Tariff 

Febniary  17, 1994. 

Take  notice  that  on  February  14. 1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets.  %vith  a  proposed  effective  date  of 
March  14. 1994: 

Second  Revised  Sheet  No.  304 
Second  Revised  Sheet  No.  305 
Second  Revised  Sheet  No.  306 
Second  Revised  Sheet  No.  307 
First  Rtrvised  Sheet  No.  313 

Northwest  states  that  the  purpose  of 
this  filing  is  to  amend  the  Form  of 
Service  Agreement  applicable  to  Rate 
Schedule  TF-1  and  that  the  changes 
were  necessary  to  accommodate  the 
execution  of  Replacement  Agreements 
for  capacity' release  transactions. 
Northwest  also  made  two  minor 


technical  corrections  to  the  Exhibit  *T" 
applicable  to  Rate  Sdiedule  TF-1. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  of 
Northwest's  jurisdictional  customers 
and  affected  state  regulatory 
rx>m  missions. 

Any  person  desirii^  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February 
25.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  *vill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
t)ecome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  %vith  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-4171  Filed  2-23-94;  8:45  ami 
BtUJNG  OOOE  •717-Ot-M 

{Docket  No.  RPM-136-«00] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Fc;bruar)17,  1994. 

Take  notice  that  on  February  14. 1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  follovsring  tariff 
sheets,  with  a  proposed  effective  date  of 
March  1, 1994: 

Fourth  Revised  Sheet  No.  24. 
First  Revised  Sheet  No.  103. 
First  Revised  Sheet  No.  107. 
First  Revised  Sheet  No.  108. 
First  Revised  Sheet  No.  200, 
First  Revised  Sheet  No.  274. 
Second  Revised  Sheet  No.  275, 
First  Revised  Sheet  No.  276. 
First  Revised  Sheet  No.  277, 
First  Revised  Sheet  No.  278. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to 
Sections  11.3  and  9.4  of  Rate  Schedule 
TF-1  and  proposed  Rate  Schedule  TF- 
2.  respectively,  to  Section  5  of  proposed 
Rate  Schedule  TF-2  and  to  Section  25 
of  the  General  Terms  and  Conditions  of 
Third  Revised  Volume  No.  1  of 
Northwest's  FERC  Gas  Tariff  to  provide 
a  way  for  Northwest  to  market  to  new 
customers  uncommitted  firm  capacity 
that  becomes  available  under  expiring 
contracts. 


Northwest  states  that  a  copy  ol  this 
filing  has  been  served  upon  all  of 
Northwest's  jurisdictioaal  customers 
and  affected  state  regidatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Ail  such  motions  or  protests 
should  be  filed  on  or  before  February 
25. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CMhelL 
Secretary. 
jFR  Doc.  94-4173  Filed  2-23-94.  8:45  ami 

BILUNO  CODE  C717-Ot-M 


[Docket  No.  RP94-10ft-001] 

Pacific  Gas  Transmission  Co.; 
Compliance  Filing 

February  17. 1994. 

Take  notice  that  on  February  14. 1994, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
revised  tariff  sheets  to  be  a  part  of  \xs 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A. 

PGT  states  that  the  purpose  of  this 
filing  is  to  revise  language  related  to  the 
fiowthrough  of  refunds  in  PGTs 
Account  No.  191  to  its  former  sales 
customer.  Pacific  Gas  and  Electric 
Company,  in  compliance  with  the 
Commission's  February  1, 1994.  Order 
in  this  proceeding. 

PGT  stales  that  a  copy  of  its  filing  is 
being  served  on  the  affected  customer, 
interested  state  regulatory  agencit>s.  and 
the  parties  of  record. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission "s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  25. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-4168  Filed  2-23-94;  8:45  am) 

BIUJNG  COOC  CTIT^n-M 

[Docket  Na  RP94-133-000] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

February  17, 1994. 

Take  notice  that  on  February  14, 1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  pursuant  to  section  4  of 
the  Natural  Gas  Act,  15  U.S.C.  717(c) 
^    (1988),  to  recover  gas  supply 

realignment  (GSR)  costs  incurred  as  a 
consequence  of  Southern's 
implementation  of  restructured  pipeline 
services  under  Order  No.  636,  et  seq. 
Southern  states  that  the  tariff  sheets 
identified  below  were  Hied  in 
compliance  with  the  Commission's 
order  in  Southern's  restructuring 
proceeding  in  Docket  No.  RS92-10-000 
and  the  procedures  set  forth  in  section 
31  of  the  General  Terms  and  Conditions 
of  Southems's  FERC  Gas  Tariff.  Seventh 
Revised  Volimie  No.  1: 

Fourth  Revised  Sheet  No.  15 
Alternate  Fourth  Revised  Sheet  No.  15 
Fourth  Revised  Sheet  No.  17 
Alternate  Fourth  Revised  Sheet  No.  17 
Fourth  Revised  Sheet  No.  18 
Third  Revised  Sheet  No.  29 
Third  Revised  Sheet  No.  30 
Third  Revised  Sheet  No.  31 

Southern  states  that  the  purpose  of 
this  filing  is  to  set  forth  additional 
known  and  measurable  GSR  costs  which 
have  been  paid  or  incurred  by  Southern 
since  the  filing  on  December  1, 1993,  of 
its  first  GSR  cost  recovery  filing  in 
Docket  No.  RP94-67-000.  Southern 
states  that  it  sets  forth  in  this  filing  the 
revised  demand  surcharges  and  revised 
interruptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  reformation  of 
additional  gas  supply  contracts  that 
have  become  unnecessary  and/or 
unmarketable  as  a  result  of  the  receipt 
by  Southern  of  revised  service  elections 
from  its  customers  following  the 
mandatory  restructuring  by  Southern  of 
its  pipeline  services  under  Order  No. 
636.  Southern  requests  that  the  tariff 
sheets  be  made  effective  on  March  1, 
1994. 

Southern  states  that  it  seeks  to  recover 
$53  9  Million  in  GSR  costs  which  has 
been  paid  or  incurred  in  connection 
with  the  reformation  of  four  gas  supply 
contracts.  Southern  states  that  these 
GSR  costs  have  arisen  as  a  direct  result 
of  the  need  to  realign  gas  supply 


( Qntracts  following  customers'  elections 
(  uring  restructuring  to  terminate  their 
s  lies  entitlements  under  Order  No.  636. 
J  outhem  further  states  that  none  of  the 
( :SR  costs  sought  to  be  recovered  in  the 
i  istant  filing  constitute  take-or-pay 
s  sttlement  costs  under  gas  supply 
( Dntracts  existing  at  March  31, 1989 
\  rhich  would  be  subject  to  the 
I  rovisions  of  Southern's  1988  take-or- 
I  ay  settlement  in  Docket  No.  RP86-63- 
COO. 

Southern  states  that  copies  of  the 
f  ling  were  served  upon  Southern's 
customers  and  interested  state 
( ommissions. 

Any  person  desiring  to  be  heard  or  to 
I  rotest  said  filing  should  file  a  motion 
1 3  intervene  or  protest  with  the  Federal 
I  nergy  Regulatory  Commission,  825 
I  lorth  Capitol  Street  NE.,  Washington, 
I IC  20426,  in  accordance  with  Rules  211 
{ nd  214  of  the  Commission's  Rules  of 
I  ractice  and  Procedure.  All  such 
I  lotions  or  protests  should  be  filed  on 
<  r  before  February  25, 1994.  Protests 
\  n\\  be  considered  by  the  Commission 
i  1  determining  the  appropriate  action  to 
I  e  taken,  but  will  not  serve  to  make 
Drotestants  parties  to  the  proceeding. 
i  iny  person  wishing  to  become  a  party 
1  lust  nie  a  motion  to  intervene.  Copies 
I  f  Southern's  fiUng  are  on  file  with  the 
I  lommission  and  are  available  for  public 
ispection. 
I  oix  D.  Cashell, 
;  ecretary. 
I  ="R  Doc.  94-4170  Filed  2-23-94;  8:45  ami 

I  ILLNM  CODE  S717-01-M 


Docket  No.  TM94~4-17-001] 


exas  Eastern  Transmission  Corp.; 
lotice  of  Proposed  Changes  in  FERC 
tas  Tariff 

ebruary  17,  1994. 

Take  notice  that  on  February  14, 1994, 
'exas  Eastern  Transmission  Corporation 
Texas  Eastern),  tendered  for  filing  as 
lart  of  its  FERC  Gas  Tariffs,  Sixth 
revised  Volume  No.  1  and  Original 

'  'olume  No.  2,  revised  tariff  sheets  listed 

(  n  appendix  A  to  the  filing. 
Texas  Eastern  states  that  on  December 
0,  1993,  Texas  Eastern  filed  tariff 
heets  in  Docket  No.  TM94-4-1 7-000, 

1 0  be  effective  February  1, 1994,  to 
eflect  changes  in  Texas  Eastern's 
irojected  expenditures  for  electric 
lower  for  the  twelve  month  period 
leginning  February  1,  1994,  based  upon 
dual  expenditures  for  the  twelve 
nonth  period  ending  October  31, 1993 
'EPC  Filing"). 

Texas  Eastern  states  that  on  January 
8,  1994.  the  Commission  issued  an 
irder  on  the  EPC  Filing  in  Docket  No. 


TM94-4-1 7-000  which  accepted  and 
suspended,  effective  February  1, 1994. 
the  proposed  tariff  sheets,  subject  to  the 
Commission's  receipt  and  review  of 
certain  additional  information  to  be 
filed  by  Texas  Eastern  ("January  28 
Order").  Texas  Eastern  states  that  it  is 
providing  ihe  required  information  and 
filing  certain  tariff  sheets,  listed  on 
appendix  A  of  the  filing,  which  reflect 
the  various  rate  components  for  EPC 
costs  included  in  incremental  services 
and  the  exclusion  from  the  EPC  tariff 
provision  of  those  Rate  Schedule  FT-1 
services  approved  on  an  incremental 
basis. 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1, 1994. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern,  current  Rate 
Schedule  FT-1  and  IT-1  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington, 
DC  20426,  in  accordance  with  §  385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  25. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  a  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94^175  Filed  2-23-94;  8:45  am] 
BILUNG  COOE  S717-01-M 


Pocket  No.  RP93-204-004] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  17, 1994. 

Take  notice  that  on  February  14, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  appendix  A  of  the  filing. 

Texas  Eastern  states  that  on  December 
30, 1993,  Texas  Eastern  filed  certain 
tariff  sheets:  (1)  Pursuant  to  ordering 
paragraph  (C)  of  the  Commission's  order 
issued  October  29, 1993,  in  Docket  No. 
RP93-204-000,  to  implement  a  small 
customer  mitigation  methodology,  and 
(2)  to  flow  through  a  rate  refund 
received  from  Columbia  Gulf 
Transmission  Company.  These  tariff 
sheets  reflected  a  proposed  effective 


date  of  October  31, 1993.  By 
Commission  order  issued  January  28, 
1994.  (January  28  Order)  such  tariff 
sheets  were  accepted  and  suspended  to 
be  effective  January  1, 1994.  subject  to 
Texas  Eastern  refiling  the  sheets  to 
revise  the  billing  amounts 
prospectively,  for  the  remainder  of  the 
amortization  period,  so  as  to  adjust  for 
the  differences  between  the  new 
allocations  and  the  amounts  already 
billed  to  customers. 

Texas  Eastern  states  that  pursuant  to 
and  in  compliance  with  the  January  28 
Order.  Texas  Eastern  is  refiling  the  tariff 
sheets  listed  on  appendix  A  of  the  filing. 
In  the  December  30. 1993,  filings,  Texas 
Eastern  states  it  contemplated  a  twelve 
(12)  month  amortization  period  for  these 
billing  amounts  beginning  October  31, 

1993.  Texas  Eastern  has  already  billed 
its  customers  for  the  months  of 
November  1993.  December  1993  and 
January  1994  according  to  First  Revised 
Sheet  Nos.  165, 166  and  167.  As  a 
result,  the  tariff  sheets  listed  on 
appendix  A  which  are  effective  January 
1, 1994,  show  that  the  Account  No.  858 
Stranded  Cost  Direct  Bill  commences  on 
January  31, 1994,  because  January  31. 

1994.  is  the  first  day  of  the  next  unbilled 
amortization  period  (February  1994). 
Texas  Eastern  states  that  this  is  purely 
an  administrative  matter  resulting  from 
the  billing  process  and  will  not  affect 
amounts  previously  billed  for  the 
months  of  November  1993.  December 
1993  and  January  1994.  Attachment  A  of 
the  filing  illustrates  the  calculation  of 
the  new  principal  amount  by  customer 
for  the  remaining  nine  (9)  month 
amortization  period  in  accordance  with 
the  January  28  Order. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  on  appendix  A  of  the 
filing  is  January  1. 1994. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  25. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.' 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-4163  Filed  2-23-94;  8:45  am] 

MLUNG  COOE  t71T-01-M 


[Docket  No.  RP94-135-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  17, 1994. 

Take  notice  that  on  February  14,  1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Proposed  To  Be  ESiective  June  1, 1993 

2nd  Sub  Original  Sheet  No.  634 
Sub  Original  Sheet  No.  636 

Proposed  To  Be  Effective  October  1, 1993 
Sub  First  Revised  Sheet  No.  633 
Proposed  To  Be  EfEecdve  October  3, 1993 
1st  Rev  Second  Revised  Sheet  No.  633 
Proposed  To  Be  EfEecdve  November  1, 1993 
Sub  Fourth  Revised  Sheet  No.  633 

Texas  Eastern  states  that  it  is  making 
the  instant  filing  to  clarify  tariff 
inconsistencies  called  to  Texas  Eastern's 
attention  by  the  Commission  Staff  in 
connection  with  a  January  25, 1994. 
technical  conference  in  Docket  No. 
TM94-2-17,  Staff  indicated  that  Section 
15.6(A)  could  be  read  as  meaning  that 
all  Rate  Schedule  FT-1  services  are 
subject  to  the  ASA  provision.  Texas 
Eastern  states  that  it  is  filing  Sub  Fourth 
Revised  Sheet  No.  633  to  clarify  that 
certain  incremental  services,  including 
ITP.  are  not  subject  to  the  ASA 
provision  and  to  further  clarify  the 
definition  of  "Applicable  Shrinkage 
Percentages". 

Additionally,  Staff  pointed  out  that 
Section  15.6(A)  listed  Rate  Schedules 
LLFT,  LUT.  VKFT  and  VKIT.  also 
incremental  rate  schedules,  as  ASA  Rate 
Schedules  in  Section  15.6(A).  Pursuant 
to  Commission  orders  authorizing  these 
services.  Rate  Schedules  LLFT,  LLTT, 
VKFT.  and  VKIT  should  be  and  were 
intended  to  be  defined  as  Non-ASA  Rate 
Schedules,  as  shown  on  currently 
effective  Sheet  No.  130  of  Texas 
Eastern's  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1.  Texas  Eastern  states  that 
it  is  filing  Sub  First  Revised  Sheet  No. 
633  and  1st  Rev  Second  Revised  Sheet 
No.  633  to  eliminate  these  Rate 
Schedules  from  the  listing  of  ASA  Rate 
Schedules.  Such  tariff  sheets  are  to  be 
effective  October  1. 1993  and  October  3, 
1993.  the  effective  dates  of  Rate 


Schedules  LLFT  and  LUT  and  VKFT 
and  VKIT.  respectively. 

Further,  as  Staff  pointed  out  at  the 
technical  conference,  the  reference  to 
"ASA  Reservation  Chaise  Surcharge"  in 
Section  15.6(E)  of  Texas  Eastern's  tariff 
should  read  "ASA  Usage  Surcharge." 
Texas  Eastern  states  that  it  is  filing  Sub 
Original  Sheet  No.  636  to  make  this 
modification.  In  addition.  Texas  Eastern 
states  that  it  is  filing  2nd  Sub  Original 
Sheet  No.  634  to  correct  an  error  in  the 
page  reference  in  Section  15.6(A)(2). 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  25. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  94-4172  Filed  2-23-94;  8:45  am) 

MLUNQ  COOC  tTIT-ei-M 

[Docket  No.  RPB4-«4-001] 

Viking  Gas  Transmission  Co.;  Notioe 
of  Compliance  Filing 

February  17, 1994. 

Take  notice  that  on  February  15. 1994, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheets  to  be 
effective  February  1, 1994: 

Substitute  Second  Revised  Sheet  No.  94 
Substitute  Second  Revised  Sheet  No.  95 
Substitute  Second  Revised  Sheet  No.  139 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  January  31, 1994.  "Order 
Accepting  Tariff  Sheets  Subject  to 
Condition  and  Granting  Clarification"  in 
Docket  No.  RP94-84-000. 

Viking  states  that  copies  of  the  filing 
have  been  served  on  all  parties  listed  on 
the  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-4165  Filed  2-23-94;  8:45  am) 

WLUNQ  COOC.f717-01-M 

[Docket  No.  RP94-100-001] 

Viking  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

(February  17, 1994). 

Take  notice  that  on  February  15, 1994, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  Hling  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1.  the  following  tariff  sheet  to  be 
effective  February  1, 1994: 

Substitute  First  Revised  Sheet  No.  S3 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  January  31, 1994,  Letter 
Order  in  Docket  No.  RP94-100-000.  In 
response  to  that  Order,  Viking  is 
proposing  a  threshold  level  for  the 
installation  of  electronic  flow 
measurement  devices  of  500  Mcf  per 
day.  Viking  believes  that  this  level  is 
consistent  with  the  Commission's 
January  31. 1994  Letter  Order. 

Viking  states  that  copies  of  the  filing 
have  been  served  on  all  parties  listed  on 
the  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  f>erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-4166  Filed  2-23-94;  8:45  am] 

WLUNO  CODE  niT-AI-W 


Federal  Register  /  Vol.  59.  No.  37  /  Thursday.  February  24.  1994  /  Notices 


[t  ocket  No.  ER94-e57-«00I 

W  estem  Resources,  Inc.;  Filing 

Fi  bruary  17. 1994. 

Take  notice  that  on  January  31, 1994, 
VI  estem  Resources,  Inc.  (WRI)  tendered 
f(  r  filing  a  letter  advising  that  Oklahoma 
K  unicipal  Power  Authority  (OMPA) 
h  id  made  a  prepayment  on  January  27, 
1'  194,  under  various  agreements  with 
M  RI  and  Kansas  Gas  and  Electric 
C  )mpany.  WRI  states  that  this 
ii  formatioii  is  in  response  to  the 
C  )mmission's  acceptance  letter  in 
D  x:ket  No.  ER94-15-O0.  Additionally. 
V  RI  states  that  the  prepayment 
a(  knowledged  by  this  filing  extends  the 
te  rms  of  the  various  agreements  on  file 
w  ith  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
p  otest  said  filing  should  file  a  motion 
t(  intervene  or  protest  with  the  Federal 
E  lergy  Regulatory  Commission,  825 
>  orth  Capitol  Street,  NE.,  Washington, 
D  C  20426,  in  accordance  with  Rules  211 
ai  id  214  of  the  Commission's  Rules  of 
P  actice  and  Procedure  (18  CFR  385.211 
a  id  18  CFR  385.214).  All  such  motions 
o '  protests  should  be  filed  on  or  before 
F  ;bruary  28, 1994.  Protests  will  be 
c  »nsidered  by  the  Commission  in 
cj  itermining  the  appropriate  action  to  be 
i  ken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
A  ny  person  wishing  to  become  a  party 
n  ust  file  a  motion  to  intervene.  Copies 
o  this  filing  are  on  file  with  the 
C  ommission  and  are  available  for  public 
ii  spection. 
L  >is  D.  Cashell, 
S  icretary. 

[1  R  Doc.  94-^161  Filed  2-23-94;  8:45  am) 
B  LUNG  CODE  <717-01-H 


[I  locket  No.  RP94-48-002) 

V  illlston  Basin  Interstate  Pipeline  Co.; 
^  otice  of  Compliance  Tariff  Filing 

Fsbruary  17, 1994. 

Take  notice  that  on  December  16, 
lfe93.  Williston  Basin  Interstate  Pipeline 
C  ompany  (Williston  Basin),  tendered  for 
f  ling  as  part  of  its  FERC  Gas  Tariff, 
C  riginal  Volume  No.  1,  the  following 
t(  riff  sheet: 

E  fective  December  1. 1993 

^b  Forth-ninth  Revised  Sheet  No.  IIB 

On  December  13, 1993,  Williston 
Sasin  submitted  for  filing  its 
c  impliance  filing  in  Docket  No.  RP94- 
4  M)01.  The  filing  was  made  in 
c  )mpliance  with  the  Commission's 
I  ecember  3, 1993,  Order  to  reflect  the 
a  mual  principal  amount  (plus  interestj 
(   the  ten  percent  of  Gas  Supply 
I  ealignment  Transition  Costs  as  an 


allocated  costs  attributable  to 
intemiptible  transportation  service 
provided  under  Rate  Schedule  IT-1  and 
the  removal  of  the  facihties  transferred 
by  Williston  Basin  to  Koch  Hydrocarbon 
Company  fttjm  Williston  Basin's  rate 
base. 

Upon  further  review  of  its  December 
13  filing,  Williston  Basin  noticed  that 
Forty-ninth  Revised  sheet  No.  IIB 
contains  an  inadvertent  error.  Rate 
Schedule  X-13  should  not  have 
reflected  the  take-or-pay  throughput 
surcharge  of  21.251  cents  per  Dkt 
Williston  Basin  is  therefore  submitting 
herewith  a  corrected,  Sub  Forth-ninth 
Revised  Sheet  No.  IIB,  to  replace  Forth- 
ninth  Revised  Sheet  No.  IIB  submitted 
on  December  13, 1993.  The  change  to 
this  tariff  sheet  has  no  effect  on  any 
other  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  25. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-4164  Filed  2-23-94;  8:45  ami 

BtLUNO  CODE  C717-01-M 


[Docket  No.  TM94-a-49-002] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Compliance  Tariff  Filing 

February  17, 1994. 

Take  notice  that  on  February  14. 1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheet: 

Second  Revised  Volume  No.  1 
Substitute  Original  Sheet  No.  322A 

Williston  Basin  states  that  it 
submitted  this  tariff  sheet  as  a  substitute 
for  Original  Sheet  No.  322A  submitted 
in  this  proceeding  on  January  31. 1994 
so  as  to  include  additional  language  to 
address  the  derivation  of  the  projected 
system  average  cost  of  gas  referenced  in 
Section  38  of  the  General  Terms  and 
Conditions  of  Williston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-4174  Filed  2-23-94;  8:45  am) 

BILUNG  CODE  •MT-OI-M 


8973 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  tfie  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  Energy. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s):  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
March  28, 1994.  If  you  anticipate  that 


you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATKM  AND  COPIES  OF 
REI.EVANT  MATERIALS  CONTACT:  Jay 
Casselberry.  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATKM:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EL\-«85. 

3.  N.A. 

4.  Propane  Provider  Fleet  Survey. 

5.  New. 

6.  Triennially. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit 
9. 135  respondents. 

10.  .33  responses. 

11. 1.28  hours  per  response. 

12.  58  hours. 

13.  Form  EIA-885  will  be  used  to 
collect  data  on  the  fleet  and  fleet 
vehicles  belonging  to  propane  suppliers. 
Data  will  be  published  along  with  data 
obtained  from  other  alternative  fuel 
provider  sources.  Respondents  are 
companies  who  conduct  deliveries 
(residential  and  commercial)  of 
propane. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L. 
No.  96-511).  which  amended  Ctiapter  35  of 
Title  44  of  the  United  States  Code  (See  44 
use.  3506 (a) and  (c)(1)). 

Issued  in  Washington,  DC.  February  18, 
1994. 

Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  94-4182  Filed  2-23-94;  8:45  ami 
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Fonm  BA-^1A  (FS),  "Comntercial 
Buildings  Energy  Consumption 
Survey.  Building  Questionnaire 
(Federal  Supplement" 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the  Proposed  Revision 
of  the  Form  EIA-871A,  "Commercial 
-  Buildings  Energy  Consumption  Survey, 
Building  Questionnaire,"  and 
Solicitation  of  Comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  No.  96-511. 44  U.S.C  3501  et  seq.). 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  cleariy  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properiy  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  revision  of  Form  EIA-871A, 
"Commercial  Buildings  Energy 
Consumption  Survey,  Building 
Questionnaire."  to  collect  information 
on  Federal  government  buildings  using 
EIA-871A  (FS),  "Commercial  Buildings 
Energy  Consumption  Survey.  Building 
Questionnaire.  (Federal  Supplement)." 
DATES:  Written  comments  must  be 
submitted  by  March  28, 1994.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Martha 
Johnson.  Energy  Information 
Administration.  EI-631,  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington.  DC  20585.  Telephone 
number:  (202)  586-1135. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORM  AND 
INSTRUCTIONS:  Requests  for  additional 
information  or  copies  of  the  form  and 
instructions  should  be  directed  to 
Martha  Johnson  at  the  address  listed 
above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
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Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

Form  EI-871A.  "Commercial 
Buildings  Energy  Qjnsumption  Survey. 
Buildings  Questionnaire"  collects 
information  about  energy  characteristics 
and  related  energy  consimiption  and 
expenditures  in  commercial  buildings. 
These  data  are  used  for  energy 
modelling  and  forecasting.  Specifically, 
the  data  to  be  obtained  by  the  Form 
EIA-871A  (FS)  will  assist  in  measuring 
the  potential  for  energy  savings  in 
Federal  buildings,  piusuant  to  the 
requirements  of  Section  152  through 
167  of  the  Energy  Policy  Act  of  1992. 
Form  EIA-871A  (FS)  will  collect  data 
on  Federally-owned  buildings.  Data  will 
be  collected  on  building  size,  principal 
building  activity,  physical 
characteristics  of  the  building  and 
energy-related  equipment,  energy 
sources  used  and  related  energy  end 
uses.  The  data  collected  will  be  similar 
to  that  previously  collected  by  EIA  for 
commercial  buildings  using  Form  EIA- 
871A  "Building  Questionnaire". 

n.  Current  Actions 

This  is  a  revision  of  an  existing 
collection.  Modifications  to  the  existing 
Form  EIA-871A  "Building 
Questioimaire"  include  eliminating 
questions  that  are  not  related  to  Federal 
buildings  or  to  EPACT  requirements  and 
adding  several  questions  related  to: 
water  heating,  energy  audits  conducted 
by  the  DOE  Office  of  Federal  Energy 
Management  Programs,  and  energy 
consumption. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  n.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses. 

As  a  potential  respondent:  A.  Are  the 
instructions  and  definitions  clear  and 
sufficient?  If  not,  which  instructions 
require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 


Z.  Can  data  be  submitted  in 
ac  :ordance  with  the  response  time 
sp  icified  in  the  instructions? 

}.  Public  reporting  burden  for  this 
cc  lection  is  estimated  to  average  27 
m  nutes  per  respondent.  Given  that  this 
su  rvey  will  be  conducted  by  telephone, 
he  w  much  time  do  you  estimate  it  will 
re  [uire  you  to  review  the  advanced 
lei  ler  mailed  to  you,  gather  the 
ne  cessary  data  needed  (square  footage  of 
building,  year  constructed  and  annual 
energy  consumption)  and  respond  to  the 
telephone  interview  which  includes 
qu  estions  about  the  physical 
di  iracteri  sties  of  the  building  and 
en  srgy-related  equipment. 

E.  What  is^the  estimated  cost  of    " 
completing  this  form,  including  the 
dltect  and  indirect  costs  associated  with 
thi !  data  collection?  Direct  costs  should 
im  :lude  all  costs,  such  as  administrative 
CO  its,  directly  attributable  to  providing 
th  s  information. 

\  How  can  the  form  be  improved? 

J.  Do  you  know  of  any  other  Federal, 
St  ite,  or  local  agency  that  collects 
sii  lilar  data?  If  you  do.  specify  the 
ag  mcy,  the  data  element(s),  and  the 
mi  tans  of  collection. 

\s  a  potential  user  A.  Can  you  use 
da  ta  at  the  levels  of  detail  indicated  on 
th  ( form? 

3.  For  what  purpose  would  you  use 
th  I  data?  Be  specific. 

].  How  could  the  form  be  improved 
to  )etter  meet  yoiu-  specific  needs? 

).  Are  there  alternate  sources  of  data 
an  i  do  you  use  them?  What  are  their 
de  Iciencies  and/or  strengths? 

I.  For  the  most  part,  information  is 
pi  blished  by  EIA  in  U.S.  customary 
\u.  its,  e.g..  cubic  feet  of  natural  gas. 
short  tons  of  coal,  and  barrels  of  oil. 
W  3uld  you  prefer  to  see  EIA  publish 
mi  »re  information  in  metric  units,  e.g., 
cv  lie  meters,  metric  tons,  and 
ki  ograms?  If  yes,  please  specify  what 
in  brmation  (e.g.,  coal  production, 
na  :iu^  gas  consiunption.  and  crude  oil 
in:  ports),  the  metric  imit(s)  of 
mi  asurement  preferred,  and  in  which 
EL  V  pubhcation(s)  you  would  like  to  see 
su  :h  information. 

ilA  is  also  interested  in  receiving 
CO  nments  from  persons  regarding  their 
vi(  ws  on  the  need  for  the  information 
coi  itained  in  the  form  EIA-871A  (FS). 
"C  ommercial  Buildings  Energy 
Consumption  Survey,  Building 
Qi  estionnaire  (Federal  Supplement)". 

Comments  submitted  in  response  to 
th  s  notice  will  be  simimarized  and/or 
ini  :luded  in  the  request  for  OMB 
ap  )roval  of  the  form;  they  also  will 
be  :ome  a  matter  of  public  record. 

:  tatutoiy  Authorities:  Section  2(a)  of  the 
Pa  )erwork  Reduction  Act  of  1980  (Pub.  L 


No.  9&-511),  which  amended  Chapter  35  of 
Title  44  of  the  United  States  Code  (See  44 
U.S.C  3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC,  February  18, 
1994. 

Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[PR  Doc.  94-4183  Filed  2-23-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


action:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980. 44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  25, 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  Anderson, 
FEMA  Information  Collections 
Qearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0151 

Title:  Progress  Report. 

Abstract:  Public  Assistance  grants  are 
awarded  to  States  eligible  for  Federal 
disaster  assistance.  FEMA  regulation  44 
CFR  Part  13,  Uniform  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments,  places 
certain  requirements  on  the  State  in  its 
role  as  grantee  for  the  Public  Assistance 
Program,  which  includes  monitoring 
and  reporting  program/project 
performance.  States  are  required  to 
submit  progress  reports  on  a  quarterly 
basis  which  describe  the  status  of  those 
projects  and  any  problems  or 
circumstances  expected  to  result  in 


noncompliance  with  the  approved  grant 
conditions. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping 

Burden:  125  nours. 

Number  of  Respondents:  25. 

Estimated  Average  Burden  Time  per 
Response:  1  hour. 

Frequency  of  Response:  Quarterly. 

Dated:  February  15. 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
(PR  Doc.  94-4154  Piled  2-23-94;  8:45  ami 
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Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

agency:  United  States  Fu« 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  hst  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  28, 1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536.  To  be 


added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  hst  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  Ust  in  the  Federal 
Register  on  Tuesday,  November  29. 
1993,  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 


the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  piu-poses  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelUng 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Govenunent  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  February  17, 1994. 
John  P.  Carey, 
General  Counsel. 
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Property  name 


Additions 

Arizona: 

Point  Hilton  Resort  on  South  Mountain 

Point  Hilton  Tapatio  Cliffs  

California: 

The  Plaza  Inn 

Inncal 

Residence  Inn  by  Marriott 

Hyatt  Regency  Los  Angeles 

Inncal 

Inncal _..„.....„.„„ 

Travelodge  

•  Sheraton  Newport  Beach  Hotel 

Residence  Inn  by  Marriott-Orange 

Inncal 

Best  Western  Hilltop  Inn  . 

inncal 

The  Fitzgerald  Hotel .„„ 

Valu  Inn  Oasis  Motel _ 

The  Galleria  Parit  Hotel  

Inncal 

Ramada  Limited 

Travelodge 

Inncal 


PO  Box/Rt  No.  and  street  ad- 


7777  South  Pante  PIcwy  . 
11111  North  7th  St 

7039  Orangethrope  Ave  .. 
8062  Garden  Grove  Btvd 

1000  Airway  Blvd  ...„ 

711  S.Hope  St 

3280  Dunes  Dr 

95  Dernpsey  Rd 

4325  Watt  Ave 

4545  Mac  Arthur  Btvd 

201  N.  State  College  Blvd 

10800  llson  Dr 

2300  Hilltop  Dr 

9646  Mfcron  Wy  

620  Post  St 

900  Franklin  St 

191  Sutter  St 

370  Ocean 

866  Hopper  Ave  

2717  W.  March  Ln 

3473  W.  Hammer  Ln 


City 


Phoenix 

Phoenix 

Buena  Park 

Garden  Grove  ... 

Livermore 

Los  Angeles 

Marina „..., 

Miipitas 

N.  Highlands 

New|x>rt  Beach  .. 

Orange , 

Rancho  Cordova 

Redding  , 

Sacramento 

San  Francisco .... 
San  Francisco .... 
San  Francisco .... 

Santa  Cruz 

Santa  Rosa 

Stockton 

Stockton  .„„_....., 


State/ZIP 


AZ  85044- 
AZ  85020- 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


90620 

92644- 

94550- 

90017- 

93933- 

95035- 

95660- 

92660- 

95670- 

96002- 

95827 

94109- 

94109- 

94104- 

9506O- 

95403- 

95207- 

95209- 


Tetephone 


602-438-9000 
602-866-7500 

714-521-9220 
714-898-3500 
510-373-1800 
213-638-1234 
408-384-1800 
408-942-1798 
916-971-9440 
714-833-0570 
714-978-7700 
91&-838-2500 
800-336^4880 
916-361-3131 
415-775-8100 
415-885-6865 
415-781-3060 
408-458-9220 
707-575-4600 
209-477-5576 
209-473-2000 
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Property  name 


Hawaii: 

Sheraton  Kauai  Garden  Hotel 

Idaho: 

Red  Lion  Boise  Riverside  

SNIo  Inn  Boise  Riverside 

Chaffee  Hall  Boise  State  University 

Driscoll  Hall  Boise  State  University  

Monrison  Hall  Boise  State  University  .... 

Super  8  Kellogg  

Shilo  Inn  Manpa  Blvd 

Best  Western  Apotk)  Motor  Inn 

Kansas: 

Garden  City  Hilton  Inn  

La  Quinta  Inn  #801  „ 

Howard  Johnson  Motel  

Topeka  Comfort  Inn  ..„ 

Topeka  Days  Inn 

La  Quinta  Inn  #532  „ 

Residence  Inn  Dowrrtown  

Oklahoma: 

Best  Western  Trade  Winds  Inn 

Best  Western  Trode  Winds  Central  Inn 
Oregon: 

Shik)  Inn  Bend „.'. 

Red  Lion  Inn  S „... 

Red  Lion  Inn  N 

Red  Lion  Coos  Bay 

Shilo  Inn  Troy  Lodge 

Mt  Hood  Inn  „ 

Red  Lk>n  Klamath  Falls 

Shik)  Inn  Medford 

Shito  Inn  Newberg ., 

Val-U  Inn  (Newport) 

Shilo  Inn  Newport 

Red  Lion  Jantzen  Beach 

Red  Lkjn  Portland  Downtown  

Shilo  Inn  SeaskJe  Oceanfroni 

Shilo  Inn  Seaskle  East 

Shilo  Inn  Euger>e 

Shilo  Inn  Eugene 

Shito  Inn  The  Dalles 

Shito  Inn  Tillamook 

Shilo  Inn 

Pennsylvania: 

Holklay  Inn  Harrisburg/Hershey 

South  Carolina: 

Hilton  Resort 

West  Virginia: 

Grantsville  Hotel 

Leisure  Inn 

Smoke  Hole  Motel 

See's  Motel _... 


Corractions/changes 
California: 

Best  Western  San  Pedro  Grand  Hotel  „.. 
Idahoi 

Budget  Motel 

New  York: 

Best  Western  Albany  Airport  Inn  

The  Inn  on  the  Lake .... 

Comfort  Inn  „ 

Oklahoma; 

La  Quinta  Inn  #632  

La  Quinta  Inn  #807  

Tulsa  Marriott  Southern  Hills  „ 

La  Quinta  Inn  #595  , 

La  Quinta  Inn  #517  „ 

La  Quinta  Inn  #4697 

Pennsylvania: 

Inn  at  Nichols  Village 


PC  0px/m  No.  and  street  ad- 
dress 


2440  I  loonani  Rd 


29th  A  Chinden  Blvd  .... 

3031  I  lain  St  

1421  I  ;ampus  Ln 

1605  I  lampus  Ln 

1515  ( lampus  Ln 

601  B  inker  Ave 

617  NimpaBtvd 

296  Aldlson  Ave.  West 


1911  I :.  Kansas  Ave 

9461  I  enexa  Dr 

2403  : ;.  9th 

1518:;WWanamakerRd 
15101  WWanamakerRd 

7700  I  .  Keltogg 

120  wfest  Orme  


534-S 
1800 


32nd  St  .. 
ast  Reno , 


Nt 


3105 

849 

1415 

1313 

Troy 

87450 

3612 

2111 

501 

531 

536 

909  N 

310 

30N 

900S 

3350 

3350 

3223 

2515 

1609 


B<x 


HI 


PO 
Int. 
HC5SI 
Main 


111  S 
243  N 


V\Dlf 


200 
770  SJ 
425  E 


5501 

8315 

1902 

12523 

35  N. 

108291 


Act  National  Master  List  02/16/94  Update— Continued 


IE 


Fl 


Ska 
S  V 
SV 


S'V 


B  Riley  Rd 

Third 

Third 

Bayshore  Dr 

BX85,  PO  Box  400 
E  Govt  Camp  Loop  .. 

Sixth 

liddle  Rd 

Ave 

Fall  St 

Elizabeth 

Hayden  Island  Dr 

Lincoln  

I  rom  

Holladay 

iateway  

iateway  

iret  CokJfelter  Way  .... 

Main 

last  Hartx>r  Dr 


Exit  a   off  1-81  

POB^  6165, 23  Ocean  Ln 


572 

andWV9 
Box  39 , 


t 


Gaffey  St 
4th  St 


Rd 

Main  St 
Rt.  59  .. 


inker  Diagonal 

1. 1-35 

;.  71st  St 

E.  52nd  St  S  .. 

>heridan  Rd 

E.  41st  St 


1101    lorthemBlvd 


City 


Kotoa 

Boise 

Boise 

Boise , 

Boise . 

Boise 

Kellogg 

Nampa 

Twin  Falls  

Garden  City  

Lenexa ; 

Salina  ... „ 

Topeka 

Topeka 

Wichita 

Wichita 

Muskogee  

Oklahoma  City 

Bend 

Bend  

Bend 

Coos  Bay  

Enterprise  

Government  Camp 

Klamath  Falls 

Medford 

Newberg  , 

Newport  

Newport  

Portland  

Portland  

Seaside 

Seaside 

Springfiekj 

Springfiekl 

The  Dalles  

Tillamook  

Warrenton 

Grarrtville 

Hilton  Head  Island 

Grantsville 

Martinsburg 

Seneca  Rocks 

Wardensville 

San  Pedro 

Montpelier 

Albany 

Canandaigua 

Nanuet 

Del  City 

Oklahonia  City 

Tulsa 

Tulsa 

Tulsa 

Tulsa 

Qarks  Summit 


State/ZIP 


HI  96756- 

ID  83714- 
ID  83702- 
ID  83706- 
ID  83706- 
ID  83706- 
ID 83837- 
ID  83687- 
ID  83301- 

KS  67846- 
KS  66215-3836 
KS  67401- 
KS  66604- 
KS  66604- 
KS  67207-1772 
KS67213- 

OK  74401- 
OK73117- 

OR  97701- 
OR  97701- 
OR  97701- 
OR  97420- 
OR  97828- 
OR  97028- 
OR  97601- 
OR  97504- 
OR  97132- 
OR  97365- 
OR  97365- 
OR97217- 
OR  97201- 
OR  97138- 
OR97138- 
OR  97477- 
OR  97477- 
OR  97058- 
OR  97141- 
OR  97146- 

PA  17028- 

SC  29938- 

WV  26147- 
WV  25401- 
WV  26884- 
WV  26851- 


CA  90731- 

ID  83254- 

NY  12205- 
NY  14424- 
NY  10954- 

OK  73115-4613 
OK  73149-3040 
OK  74136- 
OK  74146-6207 
OK  74115-8718 
OK  74146-2709 

PA  18411- 


Telephone 


808-742-1661 

208-343-1871 
503-641-6565 
208-385-1258 
208-385-1502 
208-385-1978 
208-78^-1234 
503-641-656'. 
208-733-20-0 

316-275-7471 
913-492-55)0 
913-827-5511 
913-273-5335 
9ia-222-85  -8 
316-681-2e'i1 
316-263-10  31 

918-683-2951 
405-23&-45:>1 

503-641-65  o 

503-382-S3. 

503-382-70  1 

503-267-4141 

503-641 -65(  5 

503-272-33C7 

503-882-88'i< 

503-641-6565 

503-641-6563 

503-265-6623 

503-641-6565 

503-283-4466 

503-221-040 

503-641-6565 

503-641-6565 

503-641-6565 

503-641-6565 

503-641-6565 

503-641-6565 

503-641-6565 

717-469-0661 

803-842-8000 

304-354-7857 
304-263-8811 
304-257-4442 
304-874-2666 


310-614-1414' 

208-847-1273 

518-458-1000 
716-394-7800 
914-623-6000 

405-672-0067 
405-631^6661 
918-493-7000 
918-254-1626 
918-636-3931 
918-665-0220 

717-687-1135 
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(FR  Doc.  94-4181  Filed  2-23-94;  8:45  am) 
BILUNO  CODE  CTIt-M-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  510. 

License  Number:  3653 

Name:  Panorama  Express.  Inc.  dba 
Panorama  Express 

Address:  2301  South  Federal  Highway, 
Ft.  Lauderdale,  FL  33316 

Date  Revoked:  December  9, 1993 

neason:  Surrendered  license 
voluntarily. 

License  Number:  288  * 

Name:  Al.  G.  Wichterich  Co.,  Inc. 
Address:  5590  Vicksburg  Street,  New 
Orleans,  LA  70124 

Date  Revoked :DecemheT  10. 1993 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2363 
Name:  Cargoza  Forwarding  Corporation 
Address:  7220  NW..  79th  Terrace. 
Miami,  FL  33166 

Date  Revoked:  December  16. 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1027 

Name:  Leading  Export  Service 

Corporation 
Address:  1  World  Trariff  Center,  Ste., 

1923.  New  York,  NY  1U948 
Date  Revoked:  December  16, 1993 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  3680 

Name:  Luis  R.  Hallon  dba  Protocol 
International  Company 

Address:  500  E.  Carson  Plaza  Dr.,  No. 

129,  Carson,  CA  90746 
Date  Revoked:  January  14, 1994 

Reason:  Failed  to  maintain  a  valid 

surely  bond. 
Bryant  L.  VanBralde, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  94-4102  Filed  2-23-94;  8:45  ami 

BILUNO  COOC  (TSO-frl-M 


FEDERAL  RESERVE  SYSTEM 
(Docket  No.  R-0693] 

Modification  of  the  Payments  System 
Risk  Policy;  Bankers'  Banks,  Edge 
Corporations,  and  Limited-Purpose 
Trust  Companies 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement. 

SUMMARY:  The  Board  has  determined  to 
assess  a  penalty  fee  on  the  average  daily 
daylight  overdrafts  in  Federal  Reserve 
accounts  incurred  by  bankers'  banks 
that  do  not  maintain  reserves.  Edge  and 
agreement  corporations,  and  limited- 
purpose  trust  companies.  The  rate  for 
the  daylight  overdraft  penahy  fee  is 
equal  to  the  regular  daylight  overdraft 
rate  applicable  to  other  institutions  plus 
100  basis  points,  quoted  on  a  24-hour 
basis,  for  a  360-day  year,  and  adjusted 
for  the  length  of  the  Fedwire  operating 
day.  The  penalty  fee  should  create  an 
incentive  for  institutions  that  do  not 
have  regular  discount  window  access  to 
avoid  inciuring  daylight  overdrafts  in 
Federal  Reserve  accounts. 
DATES:  Effective  April  14, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Oliver  I.  Ireland,  Associate  General 
Counsel  (202/452-3625)  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division;  for  the  hearing 
impaired  only:  Teleconununications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The  Board 
has  modified  its  payments  system  risk 
policy  by  adopting  a  daylight  overdraft 
penalty  fee.  The  penalty  fee  will  be 
assessed  on  average  daily  daylight 
overdrafts  in  Federal  Reserve  accounts 
incurred  by  Edge  and  agreement 
corporations,'  bankers'  banks 2  that  do 
not  maintain  reserves,  and  limited- 
purpose  trust  companies.  These 
institutions  do  not  have  regular 
discount  window  access. 

The  Board  anticipates  that  the  penalty 
fee  will  provide  an  incentive  for 


■  Edge  corporations  are  organized  under  section 
25Aof  the  Federal  Reserve  Act  (12  U.S.C  611-631). 
Agreement  corporations  have  an  agreement  or 
undertaking  with  the  Board  under  section  25  of  the 
Federal  Reserve  Act  (12  U.S.C  601-604a).  For  the 
purposes  of  this  docket,  the  term  "Edge 
corporation"  includes  both  Edge  and  agreement 
corporations. 

2  A  bankers'  l»nkisa  flnancial  institution  that  is 
not  required  to  maintain  reserves  under  the  Board's 
Regulation  D  (12  CFR  pari  204)  because  it  is 
organized  solely  to  do  business  with  other  flnancial 
institutions,  is  owned  primarily  by  the  flnancial 
institutions  with  which  it  does  business,  and  does 
not  do  business  with  the  general  public.  A  bankers' 
bank  is  not  a  depository  institution  as  deflned  in 
the  Board's  Regulation  A  (12  CFR  201.2(a)). 


institutions  without  regular  discount 
window  access  to  refrain  from  incurring 
daylight  overdrafts.  This  incentive  will 
help  a  Reserve  Bank  to  avoid  a  situation 
where  it  may  be  obliged  to  permit  an 
overnight  overdraft  or  to  extend 
extraordinary  discount  window  credit  if 
an  institution  is  unable  to  cover  a 
daylight  overdraft  by  the  end  of  the 
business  day.  In  addition,  should 
daylight  overdrafts  be  considered  as 
Federal  Reserve  extensions  of  credit,  the 
penalty  fee  for  bankers'  banks  that  do 
not  maintain  reserves  would  reflect  the 
quid  pro  quo  policy  of  reserves  for 
discount  window  access  embodied  in 
the  Monetary  Control  Act  of  1980. 

Background 

Under  the  Board's  current  payments 
system  risk  policy,  most  depository 
institutions  may  incur  daylight 
overdrafts  in  their  Federal  Reserve 
accounts  up  to  a  maximum,  or  cap,  that 
is  a  multiple  of  their  risk-based  capital. 
Effective  April  14, 1994,  the  Reserve 
Banks  will  assess  a  fee  of  24  basis  points 
(annual  rate)  on  average  daily  daylight 
overdrafts.  After  full  phase-in,  expected 
in  1996,  this  fee  will  rise  to  60  basis 
points  (annual  rate). 

If  an  institution  fails  to  cover  a 
daylight  overdraft  by  the  close  of  the 
business  day,  it  may  either  obtain  a 
discount  window  loan  (if  it  has  access 
to  the  discount  window)  or  carry  the 
overdraft  overnight  (a  practice  that  is 
discouraged  by  the  Federal  Reserve). 
The  Reserve  Banks  charge  a  penalty  fee 
on  overnight  overdrafts.  Since  1981,  the 
overnight  penalty  rate  has  equalled  the 
higher  of  10  percent  or  the  federal  funds 
rate  plus  2  percent  (annual  rate).  On 
February  16, 1994,  the  Board  approved 
a  new  overnight  overdraft  penalty  rate 
equal  to  the  federal  funds  rate  plus  4 
percent,  with  no  floor.  When  an 
institution  incurs  an  overnight 
overdraft,  it  must  make  up  for  any 
reserve  or  clearing  account  deficiency 
by  holding  make-up  balances  on  another 
night. 

The  Federal  Reserve  Act  exempts 
bankers'  banks  from  reserve 
requirements,'  and  Regulation  A 
explicitly  excludes  bankers'  banks  from 
regular  discount  windew  access.* 
Nevertheless,  the  Board  has  permitted 
bankers'  banks  to  have  access  to  the 
discount  window  if  they  choose  to 
maintain  reserves  voluntarily.  Bankers' 
banks  that  maintain  reserves  may 
establish  a  cap  and  incur  daylight 
overdrafts  under  the  payments  system 
risk  policy  to  the  same  extent  and 
subject  to  the  same  fees  as  depository 


'  12  U.S.C  461(b)(9). 
'12  CFR  201.2(a)(2). 
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institutions.  To  address  the  risks  arising 
from  daylight  overdrafts  and  to  avoid 
the  extension  of  overnight  credit  to 
institutions  with  no  discount  window 
access,  current  poHcy  provides  that 
bankers'  banks  that  do  not  maintain 
reserves  should  refrain  from  incurring 
daylight  overdrafts.  If  such  institutions 
do  incur  daylight  overdrafts,  however, 
they  are  required  to  post  collateral  to 
cover  the  overdrafts. 

Edge  corporations  are  subject  to 
reserve  requirements,  but  do  not  have 
access  to  the  discount  window  on  the 
same  basis  as  depository  institutions. 
Instead,  Edge  corporations  generally  are 
funded  by  their  parent  depository 
institutions,  which  have  discount 
window  access.  Current  policy  permits 
Edge  corporations  to  establish  a  cap  and 
to  incur  overdrafts  within  that  cap, 
provided  that  they  post  collateral  to 
cover  the  overdrafts.  Edge  corporations 
also  may  incur  book -entry  securities 
overdrafts  above  their  cap,  provided  the 
overdrafts  are  collateralized. 

Limited-purpose  trust  companies  may 
become  members  of  the  Federal  Reserve, 
at  the  Board's  discretion,  subject  to 
conditions  the  Board  may  prescribe 
pursuant  to  the  Act.  As  a  general  matter, 
member  limited-purpose  trust 
companies  do  not  accept  reservable 
deposits,  do  not  have  regular  discount 
window  access,  and  may  not  incur 
daylight  overdrafts. 

Previous  Board  Actions 

In  May  1990,  the  Board  proposed  to 
levy  a  penalty  fee,  at  a  rate  equal  to  the 
overnight  overdraft  penalty  rate,  on  the 
maximum  daily  daylight  overdrafts 
incurred  by  bankers'  banks  that  do  not 
maintain  reserves  and  Edge  corporations 
(55  FR  22086,  May  31,  1990).  In  August 
1993,  the  Board  adopted  a  modified 
version  of  the  1990  propo.sal,  but  sought 
further  comment  on  the  rate  at  which 
the  daylight  overdraft  penalty  fee  would 
be  assessed  (58  FR  44672,  August  24, 
1993).  The  policy  adopted  by  the  Board 
in  1993  provides  that  the  daylight 
overdraft  penalty  foe  will  be  levied  on 
the  daily  average,  rather  than  maximum, 
daylight  overdraft  of  institutions  that  do 
not  have  regular  discouiit  window 
access.  The  Board  also  determined  to 
apply  the  daylight  overdraft  penalty  fee 
to  limited-purpose  trust  companies  as 
well  as  bankers'  banks  that  do  not 
maintain  reserves  and  Edge 
corporations.  The  Board  retained  the 
requirement  that,  in  the  event  a  bankers' 
bank.  Edge  corporation,  or  limited- 
purpose  trust  company  incurs  a  daylight 
overdraft,  the  overdraft  should  be 


collat  Jralized.'  Reserve  Banks  will  have 
the  at  ility  to  waive  the  penalty  fee  if,  for 
exam  )le,  the  overdraft  resulted  from  a 
Reser  /e  Bank  error. 

Th«  daylight  penalty  rate  proposed  in 
1993  vas  equal  to  the  overnight  penalty 
rate  p  us  the  federal  funds  rate  (e.g.. 
given  a  10  percent  overnight  penalty 
rate  a  id  a  3  percent  iederal  funds  rate, 
the  di  ylight  penalty  rate  would  be  13 
perce  it),  adjusted  for  the  length  of  the 
Fedw  re  operating  day.  The  Board 
propc  sed  the  addition  of  the  federal 
funds  rate  to  make  the  daylight  penalty 
rate  n  ore  comparable  to  the  overnight 
penal  y  rate.  As  noted  above, 
institi  itions  are  required  to  make  up  any 
reserv  e  or  clearing  account  deficiency 
result  ng  from  an  overnight  overdraft, 
therel  y  incurring  a  loss  of  interest 
eami:  igs  on  the  make-up  funds.  Rather 
than   nstituting  a  make-up  requirement 
for  da  y'light  overdrafts  subject  to  the 
penal  y  fee,  the  Board  proposed  that  the 
daylij  ht  overdraft  penalty  rate  include  a 
factor  to  account  for  the  cost  of  holding 
make  up  funds. 

Tht  Board  also  proposed  to  adjust  the 
mann  3r  in  which  the  penalty  fee  is 
calcu  ated  to  make  it  similar  to  the 
calcu  ation  of  the  "regular"  daylight 
overd  -aft  fee.  The  regular  daylight 
overd  aft  fee  is  quoted  on  a  24-hour 
basis,  for  a  360-day  year,  and  adjusted 
for  th  !  length  of  the  Fedwire  operating 
day. '  his  adjustment  maintains  a 
const  nt  per-minute  charge  in  the  event 
that  F  jdwire  hours  change.  The  Board 
propc  sed  that  the  daylight  penalty  rate 
be  qu  )ted  on  a  similar  basis.  Under  the 
1993  )roposal,  assuming  an  overnight 
overd  aft  rate  of  10  percent  and  a  federal 
funddrate  of  3  percent,  the  annual  24- 
hour  I  laylight  penalty  rate  would  be 
22.3  {  ercent,  adjusted  to  9.3  percent  for 
a  10-1  our  Fedwire  operating  day. 

Dayli  ;ht  Overdraft  Penalty  Rate 
Adop  ed  by  the  Board 

The  Board  believes  that  it  is 
appro  ariate  to  retain  a  relatively  high 
ovem  ght  penalty  rate  (i.e..  greater  than 
the  fe  leral  funds  rate)  to  provide  a 


stronj 


CI 


'As 
coliat 
ongoin; 
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overcifi 
pledge 
for  a  di 
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incentive  for  all  depository 


institi  tions  to  avoid  overniglit 
overd  afts.  However,  a  daylight  penalty 
rate  ti  id  to  the  overnight  rate  would  also 
be  rel  itively  high,  perhaps  higher  than 
neces  ;ary  to  provide  an  incentive  for 
institi  tions  to  avoid  daylight  overdrafts. 
There  ore,  the  daylight  overdraft  penalty 


I  lese  instilutions  do  not  normally  maintain 
il  pledged  to  the  Federal  Reserve  on  an 
basis,  if  a  bankers'  bank.  Edge  corporation, 
■d-purpose  trust  company  incurs  a  daylight 
t,  the  Reserve  Bank  generally  requests  a 
if  collateral  (that  would  be  eligible  collateral 
count  window  loan)  for  an  appropriate 


!d-| 


.f 


rate  adopted  by  the  Board  is  tied  to  the 
regular  daylight  overdraft  rate,  rather 
then  the  overnight  penalty  rate. 

The  daylight  overdraft  penalty  rate 
adopted  by  the  Board  is  equal  to  the 
regular  Federal  Reserve  daylight 
overdraft  rate  plus  100  basis  points.  The 
annual  daylight  penalty  rate  will  equal 
124  basis  points  as  of  April  14, 1994, 
rising  to  160  basis  points  when  the 
regular  daylight  overdraft  fee  is  fully 
phased  in.  The  daylight  penalty  rate, 
like  the  regular  daylight  rate,  will  be 
adjusted  to  take  account  of  the  length  of 
the  Fedwire  operating  day,  yielding  a 
rate  of  52  basis  points  as  of  April  14, 
1994  (given  a  IjO-hour  Fedwire  day),  and 
rising  to  67  basis  points  after  full  phase- 
in  of  the  regular  daylight  fee.  There  is 
no  deductible  associated  with  the 
daylight  overdraft  penalty  fee.  In 
addition,  the  Board  has  set  a  minimum 
fee  of  $25  for  any  two-week  period  in 
which  a  penalty  fee  is  assessed  (i.e.,  any 
fee  greater  than  zero  and  less  than  $25 
over  a  two-week  period  would  be 
rounded  up  to  $25). 

Summary  of  and  Responses  to 
Comments  on  1993  Proposal 

The  Board  received  28  comments  on 
the  proposed  penalty  fee  calculation. 
The  comments  were  distributed  as 
follows: 


Type  of  commentef 

No.  of  re- 
sponses 

Corporate  credit  union 

Commercial  t>ank  

18 
2 

Federal  Reserve  Bank  ....„ 

Credit  union 

2' 

Commercial  bankers'  bank 

Trade  association 

Bank  holding  company  . 

Edge  corporation ;...: 

Federal  agency „„ 

Total 

28 

The  corporate  credit  union 
commenters  generally  expressed  similar 
views  regarding  the  proposal.  They 
opposed  both  the  concept  of  the 
daylight  overdraft  penalty  and  the  size 
of  the  proposed  rate.  These  commenters 
contended  that  the  Board  did  not 
present  a  legally  sustainable  case  as  to 
why  the  same  daylight  overdraft  rate 
should  not  be  imposed  on  all 
institutions.  They  also  asserted  that  the 
Federal  Reserve  Act  does  not  authorize 
a  penalty  fee  for  corporate  credit  unions. 

The  corporate  credit  union 
commenters,  as  well  as  the  National 
Credit  Union  Administration, 
maintained  that  one  of  the  purposes  of 
the  proposed  penalty  fee  appeared  to  be 
to  penalize  those  bankers'  banks  that  do 
not  maintain  reserves.  They  argued  that 
it  is  unwarranted  and  contrary  to  the 


letter  and  spirit  of  the  Monetary  Control 
Act  (MCA)  for  the  Board  to  attempt  to 
reduce  the  equality  of  treatment  among 
users  of  Federal  Reserve  services  by 
assessing  corporate  credit  unions  a 
penahy  fee  for  daylight  overdrafts. 

Five  commenters,  including  a  bank 
trade  association,  a  bank  holding 
company,  and  a  commercial  bankers* 
bank,  agreed  that  the  MCA  does  not 
require  the  Federal  Reserve  to  treat 
daylight  credit  as  a  service  to  which 
depository  institutions  should  have 
equal  access.  Two  of  these  commenters 
stated  that  charging  the  same  rate  for  all 
daylight  overdrafts  would  give  an  unfair 
competitive  advantage  to  those 
institutions  that  do  not  maintain 
reserves. 

The  legislative  history  of  the  MCA 
indicates  that  Congress  intended 
bankers'  banks  to  have  access  to  Federal 
Reserve  payment  services  despite  the 
fact  that  they  do  not  maintain  reserves, 
but  also  indicates  that  the  access  to 
Federal  Reserve  services  was  opened  up 
to  depository  institutions  in  general 
because  they  all  were  to  be  subject  to 
reserve  requirements.*  The  Board 
believes  that,  when  implementing  a  fee 
for  daylight  overdrafts  incurred  through 
use  of  Federal  Reserve  pajTnents 
services,  it  is  reasonable  to  estabUsh 
different  rates  for  institutions  that 
maintain  reserves  and  those  that  do  not. 
The  language  of  the  MCA  supports  this 
distinction,  by  explicitly  providing  that 
the  Board  may  impose  balances 
"sufficient  for  clearing  purposes"  as  a 
requirement  for  access  to  Federal 
Reserve  services.  By  including  this 
provision.  Congress  recognized  that 
certain  institutions  with  access  to 
Federal  Reserve  services  may  not  hold 
reserves  at  the  Reserve  Bank  and  may  be 
subject  to  terms  that  would  account  for 
that  fact. 

The  corporate  credit  union 
commenters  also  stated  that  the  Board 
has  not  shown  how  daylight  overdrafts 
incurred  by  corporate  credit  unions 
differ  from  those  incurred  by 
commercial  banks  and  other  depository 
institutions.  Many  of  these  commenters 
cited  the  Board's  1989  overdraft  survey, 
which  showed  that  corporate  credit 
unions  incurred  only  0.18  percent  of  the 
total  amount  of  daylight  overdrafts 
incvirred.  The  corporate  credit  unions, 
as  well  as  an  Edge  corporation,  stated 
that  a  penalty  incentive  is  not  necessary, 
as  these  institutions  rarely  incur 
daylight  overdrafts.  The  commenters 
also  stated  that  corporate  credit  unions 


'Colloquy  Ijetween  Mr.  Wirth  and  Mr.  Reuss.  126 
Cong.  Rec  H  2291,  daily  ed.  March  27, 1980,  and 
remarks  of  Sen.  Proxmire,  126  Cong.  Re&  S  3167, 
daily  ed.  March  27, 1980. 


do  not  incur  overnight  overdrafts,  and 
therefore  there  is  no  evidence  that  a 
daylight  penalty  fee  is  necessary  to 
prevent  overnight  overdrafts. 

The  Board  believes  there  is  a 
fundamental  difl^erence  between 
overdrafts  incurred  by  institutions  that 
have  access  to  Federal  Reserve  credit 
and  those  that  do  not.  Even  though 
corporate  credit  union  overdrafts 
constitute  only  a  small  percentage  of  the 
total  daylight  overdrafts  in  Federal 
Reserve  accounts,  the  Board  believes 
that  these  institutions  should  not 
receive  any  daylight  credit  from  the 
Federal  Reserve.  On  the  other  hand,  the 
Board  allows  depository  institutions 
with  discount  window  access  to  incur 
limited  daylight  overdrafts.  The  daylight 
overdraft  penalty  fee  reflects  this 
difference. 

The  corporate  credit  unions  and  the 
National  Credit  Union  Administration 
argued  that  the  proposed  penalty  fee  is 
excessive  for  the  purposes  of 
discouraging  daylight  overdrafts.  These 
commenters  'also  noted  that  the  Board 
has  stated  that  even  the  regular  daylight 
overdraft  fee  of  60  basis  points  (adjusted 
to  25  basis  points  given  a  10-hour 
Fedwire  day)  will  provide  an  incentive 
for  depository  institutions  to  reduce 
dayli^t  overdrafts.  The  corporate  credit 
union  commenters,  as  well  as  a  bank 
trade  association,  also  noted  that  the  10 
percent  floor  in  the  current  overnight 
penalty  rate,  to  which  the  proposed 
daylight  penalty  rate  was  tied,  yields  an 
anomalous  result  as  the  federal  funds 
rate  declines.  One  commenter  suggested 
that  a  daylight  penahy  rate  100  basis 
points  at>ove  the  federal  funds  rate 
should  provide  more  than  sufficient 
incentive  for  corporate  credit  unions  to 
avoid  daylight  overdrafts.  Four 
commenters,  including  a  bank  holding 
company  and  a  commercial  bankers' 
bank, 'supported  the  Board's  proposed 
penalty  fee  calculation  as  equitable  and 
sufficient  to  deter  daylight  overdrafts. 

As  noted  above,  the  daylight  overdraft 
penalty  rate  adopted  by  the  Board  will 
not  be  linked  to  the  overnight  penalty 
rate,  but  rather  to  the  regular  daylight 
rate  applicable  to  depository 
institutions.  The  daylight  penalty  rate 
will  be  computed  using  the  regular 
daylight  rate  plus  a  penalty  add-on  of 
100  basis  points,  which  is  more 
proportional  to  the  regular  dayUght  rate. 
This  policy  will  allow  the  Board  to 
maintain  a  relatively  high  overnight  rate 
that  will  provide  a  strong  incentive  to 
avoid  overnight  overdrafts,  while 
maintaining  a  relatively  low  daylight 
penalty  rate  that  will  be  less  of  a  cost 
burden  on  affected  institutions  yet  high 
enough  to  effect  behavioral  changes  by 
institutions  to  avoid  daylight  overdrafts 


altogether.  The  Board  may  consider 
raising  the  penalty  rate  if  such 
behavioral  changes  do  not  occur.  Also, 
if  an  intraday  market  rate  were  to 
develop  in  the  future,  the  Board  may 
base  the  daylight  penahy  on  that  rate. 
The  daylight  penalty  rate  will  be 
adjusted  to  account  for  the  length  of  the 
Fedwire  operating  day  (multiplied  by 
10/24.  given  the  current  10-hour 
Fedwire  day),  as  is  the  regular  daylight 
overdraft  rate. 

A  bank  trade  association  recognized 
tho  Board's  intent  to  prevent  institutions 
that  do  not  have  regular  discount 
window  access  from  obtaining  credit 
from  the  Federal  Reserve,  but  stated  that 
a  penalty-oriented  approach  could 
result  in  risk-shifting  from  the  Federal 
Reserve  to  the  private  sector,  rather  than 
reducing  overall  payment  system  risk. 

The  intent  of  the  penalty  fee  is  to 
induce  institutions  to  manage  their 
accounts  so  as  to  avoid  overdrafts,  this 
reducing  overall  risk.  The  Board 
recognizes,  however,  that  some  risk- 
shifting  would  occur  if  institutions 
affected  by  the  penalty  fee  move  their 
payments  business  from  the  Federal 
Reserve  to  the  private  sector. 
Presumably,  however,  the  risk  would  be 
shifted  to  depository  institutions  that 
have  discount  window  access  and  thus 
could  obtain  Federal  Reserve  credit  to 
cover  daylight  or  overnight  overdrafts  in 
their  Federal  Reserve  accounts. 

Several  corporate  credit  union 
commenters  stated  that  the  proposed 
penalty  fee  formula  unfairly  penalizes 
corporate  credit  unions  by  not  allowing 
a  deductible.  The  commenters  noted 
that  the  Board's  stated  purpose  of  the 
deductible  for  depository  institutions 
was  to  refrain  from  charging  a  large 
number  of  institutions  who  present 
small  amount  of  risk  and  that  this 
reasoning  should  also  apply  to  corporate 
credit  unions.  One  commenter 
suggested  that,  as  an  aUemative  to  a 
deductible,  the  Board  allow  a  one-hour 
grace  period  before  assessing  a  penalty 
fee. 

The  Board  established  a  deductible 
for  the  regular  daylight  overdraft  fee  to 
account  for  Reserve  Bank  error  and 
computer  downtime.  The  deductible 
also  provides  a  minimal  amount  of  free 
intraday  credit  to  depository 
institutions.  The  Board  does  not  believe 
that  it  is  appropriate  to  supply  free 
intraday  credit  to  institutions  that  do 
not  have  discount  window  access,  and 
thus  has  not  provided  a  deductible  or 
grace  period  for  the  daylight  penalty  fee. 
Reserve  Banks  will  be  able  to  waive 
penalty  fees  that  result  from  Reserve 
Bank  error  or  computer  malfunction. 

Two  commenters  suggested  that  no 
penalty  fee  be  imposed  until  the  Federal 


Reserve's  book-entry  securities  system  is 
redesigned  to  allow  receiver  control  of 
securities  deliveries.  These  commenters 
stated  that  the  current  system's  design 
forces  unanticipated  daylight  overdrafts 
and  that  the  penahy  fee  punishes 
certain  institutions  for  a  shortfall  in  the 
Federal  Reserve's  book-entry  securities 
transfer  system. 

Although  institutions  that  receive 
securities  versus  payment  over  Fedwire 
do  not  have  operational  control  over  the 
timing  of  the  transaction,  they  often 
know  the  approximate  size  and  time  of 
incoming  securities  deliveries.  The 
Board  believes  it  is  appropriate  to 
require  institutions  without  access  to 
Federal  Reserve  credit  to  manage  their 
account  so  as  to  avoid  securities-related 
overdrafts.  The  Federal  Reserve  is 
currently  studying  new  service 
capabilities  that  would  permit  receivers 
of  seciirities  to  control  the  use  of 
securities-related  intraday  Federal 
Reserve  credit. 

An  Edge  corporation  requested  that,  if 
a  penalty  fee  is  imposed,  the  Board 
clarify  that  an  Edge  corporation  could 
pledge  collateral  to  support  regular 
discount  window  borrowing  similar  to 
the  policy  allowing  bankers'  banks  to 
voluntarily  maintain  reserves,  thereby 
allowing  such  Edge  corporations  to  pay 
only  the  regular  daylight  overdraft  fee 
rather  than  the  penalty  fee.  This 
commenter  also  suggested  that  the 
Board  should  allow  a  parent  bank  to 
guarantee  the  daylight  overdraft 
position  of.  or  substitute  itself  for,  an 
Edge  corporation,  similar  to  practice 
under  CHIPS  rules.  This  practice  would 
allow  a  Reserve  Bank  to  combine  the 
daylight  position  of  an  Edge  corporation 
and  its  parent 

The  Board  believes  that  collateral  and 
pricing  serve  two  related  but  separate 
purposes.  Although  collateral  limits 
Reserve  Bank  risk,  its  purpose  is  to 
make  discount  window  loans  to  book- 
entry  securities  overdrafters  feasible 
during  periods  of  operational  difficulty. 
The  daylight  overdraft  penalty  fee  is 
designed  to  create  economic  incentives 
to  eliminate  the  use  of  daylight  credit  by 
institutions  without  regular  discount 
window  access.  Their  lack  of  access  to 
the  discount  window  suggests  that  Edge 
corporations  should  be  subject  to  the 
same  policy  as  bankers'  banks  that  do 
not  maijitain  reserves.  The  policy 
statement  notes  that  the  parent  of  an 
Edge  or  agreement  corporation  could 
fund  its  subsidiary  during  the  day  over 
Fedwire  and/or  the  parent  could 
substitute  itself  for  its  subsidiary  on 
private  networks.  Such  an  approach  by 
the  parent  could  both  reduce  systemic 
risk  exposure  and  permit  the  Edge  or 


agree  nent  corporation  to  continue  to 
servii  e  its  customers. 

Comeetitive  Impact  Analysis 

Th(  I  Board  assesses  the  competitive 
impai  :t  of  changes  that  have  a 
subst  intial  effect  on  payments  system 
paj1i(  ipants.7  Under  this  analysis,  the 
Boarc  determines  whether  the  change 
woul  1  have  a  direct  and  material 
advei  se  effect  on  the  ability  of  other 
servii  e  providers  to  compete  effectively 
with  he  Federal  Reserve  in  providing 
simil  ir  services. 

Ma  ly  corporate  credit  unions  have 
argue  i  that  the  daylight  overdraft 
pena  ty  fee  would  put  them  at  a 
comp  Btitive  disadvantage  vis-a-vis  other 
paym  ents  system  participants, 
parti(  ularly  in  book-entiy  security 
settle  nent  and  safekeeping  services. 
Thes<  commenters  asserted  that 
dayli  ;ht  overdraft  penalty  fees  would 
drive  corporate  credit  unions  out  of  the 
secui  ties  services  and  would  force 
credi  unions  to  do  business  with  other 
servi<  e  providers.  Such  other  service 
provi  iers  could  be  private  institutions, 
such  IS  commercial  banks,  or  credit 
unioz  s  could  choose  to  establish 
accoi  nts  directly  with  a  Federal  Reserve 
Bank 

Thi  I  Board  does  not  believe  that  its 
polic  r  adversely  affects  the  ability  of 
corpc  rate  credit  unions  to  compete  with 
the  R  »serve  Banks  in  providing 
payn  ents  services.  The  policy  places 
contr  >ls  on  the  use  of  the  Federal 
Resei  ve  Banks'  funds  and  book-entry 
trans  er  services,  which  are  consistent 
with  »ntrols  used  in  private  clearing 
and  8  rttlement  systems.  Corporate  credit 
unioi  a  have  the  ability  to  establish  caps 
and  c  t>llateralize  book-entry  securities 
overt  rafts  if  they  voluntarily  maintain 
reser  es,  as  commercial  banks  are 
requi  ed  to  do.  By  voluntarily 
main  aining  reserves,  the  corporate 
credi  unions  would  avoid  the  penalty 
fees  t  lat,  according  to  their  comments, 
woul  I  cause  their  customer  credit 
unioi  s  to  go  to  the  Reserve  Banks  or 
elsew  here  for  payments  services.  In 
addit  on,  the  penalty  rate  adopted  by 
the  B  )ard  is  significantly  lower  than  the 
rates  iroposed  in  1990  and  1993  and 
will  I  }sult  in  a  lower  cost  burden  on 
corpc  rate  credit  unions  vis-a-vis  their 
comp  etitors. 

Polic  r  Statement 

Thi  I  Board  has  adopted  the  following 
to  rej  lace  part  (I)(D)(4)  of  its  "Federal 
Reset  ire  System  Policy  Statement  on 
Paym  ents  System  Risk"  under  the 
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headings  "I.  Federal  Reserve  Policy", 
"D.  Net  Debit  Caps",  and  "4.  Special 
Situations."  effective  April  14, 1994: 

4.  Special  Situations.  Special  risks  are 
presented  by  the  participation  on 
Fedwire  of  Edge  and  agreement 
corporations,  bankers'  banks  that  are  not 
subject  to  reserve  requirements,  limited- 
purpose  trust  companies,  and 
institutions  that  have  been  assigned  a 
cap  of  zero  by  their  Reserve  Banks.  Most 
of  these  institutions  lack  regular 
discount  window  access.  In  developing 
its  policy  for  these  institutions,  the 
Board  has  sought  to  balance  the  goal  of 
reducing  and  managing  risk  in  the 
payments  system,  including  risk  to  the 
Federal  Reserve,  with  that  of 
minimizing  the  adverse  effects  on  the 
payments  operations  of  these 
institutions. 

Regular  access  to  the  Federal  Reserve 
discount  window  generally  is  available 
to  institutions  that  are  subject  to  reserve 
requirements.  If  an  institution  that  is  not 
subject  to  reserve  requirements  and  thus 
does  not  have  regular  discount  window 
access  were  to  incur  a  daylight 
overdraft,  the  Federal  Reserve  may  face 
the  necessity  of  extending  ovemi^t 
credit  to  that  institution  if  the  daylight 
overdraft  is  not  covered  by  the  end  of 
the  business  day.  This  credit  would  be 
contrary  to  the  quid  pro  quo  of  reserves 
for  discount  window  access  established 
in  the  Federal  Reserve  Act  and  Board 
regulations.  In  addition,  the  Board 
expects  that  assessing  a  fee  for  daylight 
overdrafts  could  lead  to  an  intraday 
funds  market,  similar  to  the  cuirent 
overnight  funds  market.  As  daylight 
credit  begins  to  have  significant  value, 
daylight  overdrafts  in  accounts  at  the 
Federal  Reserve  will  begin  to  appear 
more  and  more  like  overnight 
extensions  of  credit  by  Reserve  Banks. 
Thus,  institutions  that  do  not  have 
regular  access  to  the  discount  window 
should  not  incur  either  overnight 
overdrafts  or  daylight  overdrafts  in  their 
Federal  Reserve  accounts. 

As  set  out  below,  Edge  and  agreement 
corporations,  bankers'  banks  that  are  not 
subject  to  reserve  requirements,  and 
limited-purpose  trust  companies  are 
subject  to  a  daylight  overdraft  penalty 
fee  levied  against  the  average  daily 
daylight  overdraft  incurred  by  the 
institution.  The  annual  rate  for  the 
daylight  overdraft  penalty  fee  is  equal  to 
the  annual  rate  applicable  to  the 
daylight  overdrafts  of  other  depository 
institutions  (i.e..  the  rate  set  forth  in 
section  (I)(B))  plus  100  basis  points, 
adjusted  to  take  account  of  the  Fedwire 
operating  day  (multiplied  by  the 
finiction  of  the  day  Fedwire  is  sdieduled 
to  operate).  The  daily  daylight  penalty 


rate  is  calculated  by  dividing  the  aimual 
penalty  rate  by  360. 

The  penalty  fee  applies  to  the 
institution's  average  daily  daylight 
overdraft  in  accounts  at  the  Federal 
Reserve.  The  average  daily  overdraft  is 
calculated  by  dividing  the  sum  of  the 
negative  Federal  Reserve  account 
balances  at  the  end  of  each  minute  of 
the  scheduled  Fedwire  operating  day 
(with  positive  balances  set  to  zero)  by 
the  total  number  of  minutes  in  the 
■  scheduled  Fedwire  operating  day.  The 
penalty  fee  is  charged  in  lieu  of,  not  in 
addition  to,  the  daylight  overdraft  fee 
described  in  section  (I)(B)  and  is 
effective  April  14, 1994. 

OverTiight  overdrafts  for  these 
institutions  are  treated  similarly  to 
overnight  overdrafts  of  other  depository 
institutions. 

a.  Edge  and  agreement  corporations.^ 
Edge  and  agreement  corporations 
should  refrain  from  incurring  daylight 
overdrafts  in  their  reserve  or  clearing 
accounts.  In  the  event  that  any  daylight 
overdrafts  occur,  the  Edge  or  agreement 
corporation  must  post  collateral  to  cover 
the  overdrafts.  In  addition  to  posting 
collateral,  the  Edge  or  agreement 
corporation  would  be  subject  ta  a 
daylight  overdraft  penalty  fee  levied 
against  the  average  daily  daylight 
overdrafts  incurred  by  the  institution,  as 
described  above. 

This  policy  reflects  the  lack  of  access 
of  these  instit;:itions  to  the  discount 
window  and  the  possibility  that  the 
parent  of  an  Edge  or  agreement 
corporation  may  be  unable  or  unwilling 
to  cover  its  subsidiary's  Overdraft  on  a 
timely  basis.  The  Board  notes  that  the 
parent  of  an  Edge  or  agreement 
corporation  C0uld  fund  its  subsidiary 
during  the  day  over  Fedwire  and/or  the 
parent  could  substitute  itself  for  its 
subsidiary  on  private  networks.  Such  an 
approach  by  the  parent  could  both 
reduce  systemic  risk  exposure  and 
permit  the  Edge  or  agreement 
corporation  to  continue  lo  service  its 
customers.  Edge  and  agreement 
corporation  subsidiaries  of  foreign 
banks  are  treated  in  the  same  manner  as 
their  domestically-owned  counterparts. 

b.  Bankers'  bon/cs.'o  Bankers'  banks 
are  exempt  from  reserve  requirements 

•These  institutions  are  organized  under  section 
25A  of  the  Federal  Reserve  Act  (12  U.S.C.  611-631) 
or  have  an  agreement  or  undertaking  with  the  Board 
under  section  25  of  the  Federal  Reserve  Act  (12 
U.S.C  601-6(Ma). 

""For  the  purposes  of  this  policy  statement,  a 
bankers'  bank  is  a  financial  institution  that  is  not 
required  to  maintain  reserves  under  the  Board's 
Regulation  D  (12  CFR  part  204)  because  it  is 
organized  solely  to  do  business  with  other  financial 
institutions,  is  owned  primarily  by  the  financial 
institutions  with  which  it  does  business,  and  does 
not  do  business  with  the  general  public  and  is  not 


and  do  not  have  regular  access  to  the 
discount  window.  They  do,  however, 
have  access  to  Federal  Reserve 
payments  services.  The  Board's  policy 
provides  that  bankers'  banks  should 
refrain  &t)m  incurring  overdrafts  and 
post  collateral  to  cover  any  overdrafts 
they  do  incur.  In  addition  to  posting 
collateral,  a  bankers'  bank  would  be 
subject  to  a  daylight  overdraft  penalty 
fee  levied  against  the  average  daily 
daylight  overdrafts  inoured  by  the 
institution,  as  described  above. 

The  Board's  policy  for  bankers'  banks 
reflects  the  neefd  to  protect  Reserve 
Banks  from  potential  losses  resulting 
from  daylight  overdrafts  incurred  by 
bankers'  banks.  The  policy  also  reflects 
the  fact  that  some  bankers'  banks  do  not 
incur  the  costs  of  maintaining  reserves 
as  do  other  depository  institutions  and 
do  not  have  regular  access  to  the 
discount  window  and  the  siniilarity 
between  overdrafts  and  discount 
window  credit. 

Bankers'  banks  may  voluntarily  waive 
their  exemption  &t)m  reserve 
requirements,  thus  gaining  access  to  the 
discount  window.  Such  bankers'  banks 
would  be  ft'ee  to  establish  caps  and 
would  be  subject  to  the  same  pwlicy  as 
other  depository  institutions.  The  policy 
set  out  in  this  section  applies  only  to 
those  bankers'  banks  that  have  not 
waived  their  exemption  from  reserve 
requirements. 

G.  Limited-purpose  trust 
companies.to^  The  Federal  Reserve  Act 
permits  the  Board  to  grant  Federal 
Reserve  membership  to  limited-purpose 
trust  companies  subject  to  conditions 
the  Board  may  prescribe  pursuant  to  the 
Act.  As  a  general  matter,  member 
limiled-purpase  trust  companies  do  not 
accept  reservable  deposits,  do  not  have 
regular  discount  window  access,  and 
may  not  incur  daylight  overdrafts. 

Limited-purpose  trust  cempanies  are 
subject  to  the  same  daylight  overdraft 
penalty  fees  as  other  institutions  that  do 
not  maintain  reserves  and  do  not  have 
regular  discount  window  access. 
Limited-purpose  trust  companies 
should  refrain  from  incurring  overdrafts 
and  should  post  collateral  to  cover  any 
overdrafts  they  do  incur.  In  addition  to 
posting  collateral,  a  limited-purpose 
trust  company  would  be  subject  to  a 
daylight  overdraft  penalty  fee  levied 
against  the  average  daily  daylight 


a  depository  institution  as  defined  in  the  Board's 
Regulation  A  (12  CFR  201.2(a)). 

'"*  For  the  purpoaes  of  this  policy  statement,  a 
limited-purpose  trust  company  is  a  trust  company 
that  is  a  member  of  the  Federal  Reserve  System  but 
that  does  not  meet  the  definition  of  "depository 
institution"  in  section  19(b)(l  KA)  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)(lKA)). 


overdrafts  incurred  by  the  institution,  as 
described  above. 

d.  Zero-cap  depository  institutions. 
Some  dep>ository  institutions  have  caps 
of  zero  that  are  imposed  by  Reserve 
Banks  because  of  the  institutions' 
financially  troubled  status  or  failure  to- 
comply  with  the  Board's  payments 
system  risk  policy  or  because  the 
institution  itself  requested  a  zero  cap. 
Regardless  of  whether  it  has  access  to 
the  discount  window,  if  a  depository 
institution  on  which  a  Reserve  Bank  has 
imposed,  or  that  has  adopted,  a  zero  cap 
incurs  a  funds-transfer-related  overdraft, 
the  Reserve  Bank  would  counsel  the 
institution  and  may  monitor  the 
institution's  activity  in  real-time  and 
reject  or  pend  any  Fedwrire  funds 
transfer  instruction  that  would  cause  an 
overdraft.  Because  the  timing  of  book- 
entry  securities  transfers  are  not  fully 
within  the  control  of  the  receiving 
depository  institution,  the  Board  will 
allow  depository  institutions  with  caps 
of  zero  that  have  access  to  the  discount 
window  to  continue  to  incur  book-entry 
overdrafts,  but  will  require  that  such 
overdrafts  be  collateralized  even  if  they 
are  infrequent  and  modest. 

By  order  of  the  Board  of  Ciovemors  of 
the  Federal  Reserve  Svstem,  February 
17, 1994. 
lennifler  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-4131  Filed  2-23-94;  8:45  am) 
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Federal  Reserve  Bank  Services 

AGENCY:  Board  of  CJoveraors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

summary:  The  Board  has  approved  an 
expansion  of  Fedwire  funds  transfer 
operating  hours  for  the  public  policy 
beneftts  that  will  result  through  the  use, 
over  the  long  term,  of  the  service  by 
banks  individually  and  through  clearing 
groups.  The  Board  believes  that  the 
potential,  long  run  benefits  from 
offering  final  payment  capabilities  that 
will  strengthen  interbank  settlements 
outweigh  the  cpsts  to  the  Federal 
Reserve  of  ex{>anding  the  Fedwire  funds 
transfer  service  operating  hours.  Over 
time,  longer  Fedwire  funds  transfer 
hours  can  contribute  to  reductions  in 
Herstatt  risk  through  innovations  in 
payment  and  settlement  practices.  As 
well,  the  Fedwire  funds  transfer  service 
will  become  a  tested  tool  for  managing 
settlement  risk  early  in  the  day  during 
times  of  financial  stress. 

Specifically,  the  Board  is  announcing 
that  the  hours  of  op>eration  of  the 
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Fedwire  OD-line  funds  transfer  service 
will  be  expanded  to  18  hours  per  day. 
opening  at  12:30  a.m.  e.t.  and  closing  at 
6:30  p.m.  e.t.,  five  days  per  week 
(Monday  through  Friday)  to  become 
effective  in  early  1997.  A  specific 
implementation  date  will  be  announced 
approximately  one  year  in  advance  of 
the  effective  date.  Intraday  credit  from 
the  Federal  Reserve  will  be  available 
during  expanded  hours  on  the  same 
terms  that  it  would  be  provided  from 
8:30  a.m.  e.t.  to  6:30  p.m.  e.t.  Further 
expansion  of  the  funds  transfer 
operating  day  could  be  considered 
following  several  years  of  experience 
with  the  new  schedule. 

In  addition,  the  Board  is  announcing 
that  current  Fedwire  securities  transfer 
operating  hours  will  not  be  expanded 
until  after  the  implementation  of  new 
service  capabilities  that  permit  receivers 
of  securities  to  control  the  use  of 
securities-related  intraday  Federal 
Reserve  credit.  Public  comment  will  be 
sought  in  1994  on  new  service 
capabilities  that  permit  users  the  option 
to  participate  in  expanded  securities 
transfer  service  operating  hours  and  to 
control  the  receipt  of  securities  that  are 
delivered  to  them  during  expanded 
hours.  This  request  for  public  comment 
could  be  combined  with  a  request  for 
views  on  the  use  of  similar  service 
features  during  regular  securities 
transfer  operating  hours.  In  the  case  of 
expanded  or  regular  hours,  but 
especially  in  the  latter  case,  a  key  issue 
concerns  the  effects  of  such  changes  on 
the  liquidity  and  efficiency  of  the  U.S. 
government  sectirities  market. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Parrish.  Assfstant  Director  (202/452- 
2224).  Gayle  Brett.  Manager  (202/452- 
2934),  or  Lisa  Hoskins,  Senior  Financial 
Services  Analyst  (202/452-3437), 
Division  of  Re^rve  Bank  Operations 
and  Payment  Systems.  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NW..  Washington.  DC  20551. 
SUPKEMENTARY  INFORMATION:  The 
growth  in  financial  market  activity 
worldwide,  and  in  foreign  exchange 
market  activity  in  particular,  has 
heightened  attention  and  sensitivity  to 
settlement  and  systemic  risks.  Market 
participants,  as  well  as  regulators,  are 
particularly  concerned  about  current 
methods  for  settling  multi-currency, 
cross-border  transactions.  Data 
published  by  the  Bank  for  International 
Settlements  (BIS)  indicate  that  the  daily 
average  value  of  global  foreign  exchange 


mark«  t  activity  was  approximately  $880 
billioi  1  in  April  1992.  >  The  interbank 
paymi  mts  generated  by  foreign  exchange 
transa  irtions  account  for  a  substantial 
portic  1  of  the  total  value  of  payments 
settle<  in  many  of  the  industrialized 
count  ies. 

The  most  significant  settlement  risks 
presei  ted  by  foreign  exchange  or  other 
multi-  currency  contracts  involve  the 
risk  tt  at  a  counterparty  to  such 
contn  cts  will  pay  one  currency  and  not 
receiv ;  payment  in  the  contra-currency. 
Conce  ms  about  such  risks  have  been 
promi  lent  since  the  failure  of  Bankhaus 
Hersti  tt  in  1974.  when  foreign  exchange 
counti  irparties  of  Herstatt  made 
Deutsi  he  mark  payments  to  Herstatt  to 
settle  breigi)  exchange  contracts,  but 
did  n<  t  receive  contra-payments  in  U.S. 
dollar ;  before  the  closure  of  the  bank, 
which  occurred  at  the  end  of  the 
Germs  n  banking  day.  The  settlement 
risk  a<  sociated  with  the  sequential 
paym(  nt  of  currencies,  and  involving 
the  pc  tential  loss  of  the  full  principal 
amoui  it  of  foreign  exchange  contracts, 
has  cc  me  to  be  known  as  Herstatt  risk. 

Des  )ite  the  rapid  grovrth  of  the 
foreig  I  exchange  markets  since  1974. 
foreigi  I  exchange  contracts  are  currently 
settle<  much  as  they  were  at  the  time  of 
the  H<  rstatt  episode.  For  example,  in  the 
caiie  o  yen-U.S.  dollar  foreign  exchange 
contra  ::ts,  the  yen  amounts  due  on  a 
partic  liar  banking  day  would  be  paid 
and  «  Itled  in  Tokyo  before  the  start  of 
that  hi  nking  day  in  New  York.  U.S. 
dollar  contra-payments  would  likely  be 
initiat  >d  early  in  the  U.S.  banking  day 
and  M  ttled  with  finality  at  the  end  of 
the  U.  >.  banking  day,  some  18  hours 
after  t  le  close  of  business  in  Tokyo. 
Simih  rly,  pa>Tnents  in  most  European 
currer  cies  would  be  made  and  settled 
hours  jefore  U.S.  dollar  payments  are 
either  initiated  or  settled  with  finality. 
The  o'  erall  magnitude  of  Herstatt  risks 
associ  ited  with  these  settlement  delays 
has  gr  )wn  commensurately  with  the 
rapid  [rowth  in  foreign  exchange  and 
other  nulti-cxurency  transactions. 

Ove  •  the  past  few  years,  there  has 
been  a  series  of  central  bank  studies 
aimed  at  heightening  the  understanding 
and  a\  rareness  of  risks  in  various 
intern  itional  payment  and  settlement 
procej  ses.  These  studies  have  also 
provi(  ed  a  common  frameworic  for 
evalu{  ting  both  new  and  enhanced 
interb  ink  settlement  arrangements,  as 
well  a  I  changes  in  central  bank  services, 
that  m  ight  be  designed  to  reduce  and 
manaj  e  better  Herstatt  risk.  Working 
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'  Central  Bank  Survey  of  Foreign  Exchange 
Uitivity  in  April  1992"  published  by  the 
International  Settlements.  Basle.  March 


groups  from  the  G-10  central  banks 
have  published  reports,  under  the  aegis 
of  the  BIS.  on  such  topics  as  minimum 
standards  for  interbank  netting  systems, 
delivery-versus-payment  (DVP)  in 
securities  settlement  systems,  and 
options  for  enhanced  central  bank 
payment  and  settlement  services  with 
respect  to  multi-currency  and  cross- 
border  transactions.2 

The  recent  report  on  central  bank 
services,  for  example,  pointed  to  the 
significant  expansion  of  the  operating 
hours  for  large-value  payment  systems 
as  an  important  central  bank  option  that 
could  contribute  to  reductions  in  risk  in 
settlement  practices.  Longer  hours  for 
central  bank  large-value  paymont 
systems  would  provide  the  banking 
sector  J  with  additional  flexibility  in 
developing  innovative  methtxls  to 
reduce  time  delays  between  the 
settlement  of  the  different  legs  of  foreign 
exchange  contracts.  Such  innovations 
might  include  the  development  of 
delivery-versus-payment  technioues,  in 
which  one  currency  is  paid  (settled) 
when  and  only  when  the  contra- 
currency  is  also  paid  (settled),  either  by 
individual  correspondent  banks  or  by 
groups  of  banks  that  are  members  of 
clearing  arrangements.  Over  the  long 
run,  such  arrangements  could 
substantially  reduce  Herstatt  risks  in  the 
settlement  of  multi-currency  contracts. 

Even  without  the  development  of 
delivery-versus-payment  techniques,  the 
possibility  of  greater  harmonization  of 
the  timing  of  currency  settlements  ba.sed 
on  longer  operating  hours  of  central 
bank  large-value  payment  systems  could 
help  reduce  time  delays  and  risks  in 
settlements. 

Significant  advances  in  information 
technology  have  been  introduced  to 
banking  and  financial  markets  in  recent 
years.  The  level  of  automation  and 
sophistication  of  banking  systems  has 
increased  rapidly  and  likely  will 
continue  to  do  so  for  some  time  to  come. 
In  this  environment,  and  particularly 
during  a  time  of  increasing  volumes, 
values,  and  sophistication  of  financial 
transactions,  advanced  technology 


I  Report  on  Netting  Schemes.  February  1969: 
Report  of  the  Conunittee  on  Interbank  Netting 
Schemes  of  the  Central  Banks  of  the  Croup  of  Ten 
Countries.  November  1990;  Delivery-  Versus 
Payment  in  Securities  Settlement  Systems. 
September  1992;  Central  Bank  Payment  and 
Settlement  Services  With  Respect  to  CroM-Border 
and  Multi<:urrency  Transactions.  September  1991. 
These  reports  are  available  through  the  Bank  for 
International  Settlements. 

1  For  discussion  purpose*  only,  references  to  bank 
include  all  depository  institutions,  such  as 
commercial  banks,  savings  institutions,  and  ovdit 
unions.  As  used  in  this  docket,  the  term  private- , 
sector  bank  means  any  bank  (including  a  Federal 
Home  Loan  Bank)  other  liian  a  Federal  Reserv* 
Bank. 
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needs  to  be  applied  to  payment  systems 
so  that  these  systems  can  provide  for 
both  high  efficiency  and  low  risk  in  the 
settlement  of  all  kinds  of  economic 
transactions.  The  adoption  and 
implementation  of  this  kind  of 
technology,  however,  requires 
significant  lead  times  and  careful, 
advanced  planning. 

Against  this  background,  and 
following  public  comment  on  the 
Board's  October  1992  proposal  to  open 
the  Fedwire  funds  transfer  service  two 
hours  earlier  in  the  morning,  the  Board 
directed  a  staff  task  force  (Fedwire 
Study  Group,  see  Appendix  A  of  this  - 
notice)  to  discuss  the  issues  involving 
longer  Fedwire  hours  with 
representatives  of  commercial  banks 
and  other  interested  members  of  the 
public  and  to  analyze  the  associated 
public  policy  concerns.  These 
discussions  helped  clarify  the  issues 
relating  to  the  expansion  of  Fedwire 
hours  and  the  difficulties  in  devising 
new  techniques  to  reduce  settlement 
risks. 

Consideration  of  the  appropriate 
operating  hours  for  the  Fedwire  funds 
and  securities  transfer  services  must,  in 
the  first  instance,  take  account  of  the 
Federal  Reserve's  responsibilities  as  a 
central  bank  to  support  final  interbank 
settlement.  The  Federal  Reserve  Banks 
provide  final  interbank  payment  and 
settlement  services  to  the  banking 
system  through  the  transfer  of  banks' 
balances  (reserves  and  clearing 
balances)  on  deposit  with  Reserve 
Banks.  These  balances — also  called 
central  bank  money — are  free  of  default 
risk  and  are  an  integral  part  of  monetary 
arrangements  for  the  U.S.  dollar. 
"Instantaneous"  intraday  final  payment 
in  risk-free,  central  bank  money  is 
delivered  operationally  to  banks 
through  the  Fedwire  funds  and 
securities  transfer  services.  The  benefits 
of  such  instantaneous  intraday  final 
payment  in  central  bank  money  are.  in 
turn,  available  to  the  public  through  the 
payment  services  provided  by  baxiks  to 
their  customers.  To  achieve  this  level  of 
finality,  Fedwire  and  similar 
sophisticated  central  bank  payment 
services  rely  on  a  processing  technique 
known  as  real-time  gross  settlement.  In 
fact,  most  G-10  central  banks  currently 
provide,  or  are  in  the  process  of 
introducing,  real-time  gross  settlement 
payment  services,  along  the  lines  of  the 
Fedwire  funds  transfer  service.*  (See 
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*  The  central  banks  of  the  European  Union  have 
recommended  that  every  central  bank  in  the 
European  Union  install  a  real-time  gross  settlement 
system.  See  Report  to  the  Committee  of  Govenx>rs 
of  the  central  banks  of  the  member  states  of  the 
European  Economic  Community  by  the  Working 
Group  on  EC  Payment  Systems,  "Minimum 


Appendix  B  of  this  notice  for  a 
discussion  of  the  structure  of  large-value 
interbank  payment  arrancements.) 
The  following  two  public  policy 
objectives  can  be  stated  for  the  Fedwire 
funds  and  securities  transfer  services. 
These  pubUc  poUcy  objectives  are 
useful  as  a  guide  to  analysis  of 
expanded  operating  hours  and  were 
used  by  the  Fedwire  Study  Group  to  set 
the  stage  for  discussions  held  with  the 
public.  Fedwire  should: 

(1)  Provide  a  means  that  can  be  used 
to  enhance  the  safety  and  efficiency  of 
U.S.  dollar  settlement  arrangements, 
including  arrangements  that  rely  on 
interbank  settlement  of  netted  positions, 
particularly  during  periods  of  financial 
stress. 

(2)  Respond  to  the  needs  of  both 
existing  and  emerging  financial  markets, 
including  overseas  markets,  which 
depend  on  the  U.S.  dollar  and  are 
increasingly  reliant  on  state-of-the-art 
technology. 

Members  of  the  Fedwire  Study  Group 
met  with  representatives  of  various 
commercial  banks,  broker-dealers,  and 
clearing  organizations,  and  with  a  group 
of  corporate  treasurers  to  discuss 
current  problems  in  payment  and 
settlement  arrangements.  The  Fedwire 
Study  Group  encountered  a  diversity  of 
views  within  the  financial  industry,  and 
even  within  individual  organizations, 
regarding  approaches  to  manning 
settlement  risk  and  the  use  of  Fedwire 
to  obtain  real-time  gross  settlement  in 
central  bank  money  outside  of  current 
operating  hours. 

The  diversity  of  views  is,  in  part, 
related  to  the  functional  responsibilities 
of  the  individuals  interviewed.  For 
example,  a  number  of  persons  with 
credit  management  responsibilities  in 
banks  and  other  financial  firms  tended 
to  favor  expanded  Fedwire  hours  based 
on  the  potential  benefits  associated  with 
access  to  final,  that  is.  irrevocable  and 
unconditional,  settlement  using  central 
bank  money — notably,  potential 
reductions  in  counterparty  and  systemic 
risk.  In  contrast,  individuals  with 
responsibilities  for  transaction 
processing  services  and  information 
technology  within  banking 
organizations  tended  not  to  favor  an 
expansion  of  Fedwire  operating  hours 
because,  for  example.  (1)  they  could  not 
identify  customer  demand  for  longer 
Fedwire  hours,  (2)  there  would  be  costs 
and  operational  challenges  associated 
with  "off  hour"  services,  and  (3) 
competitive  responses  by  rival  banking 
organizations  would  compel  them  to 
undertake  product  and  operational 


Common  Features  for  Dociestic  Patiinent  Systems" 
(November  1993). 


changes.  In  addition,  many  of  those 
interviewed  also  pointed  to  the  charging 
of  fees  for  Federal  Reserve  intraday 
credit  as  creating  a  disincentive  to  the 
use  of  Fedwire  funds  and  securities 
transfer  services  during  both  regular  and 
expanded  hours  of  operation. 

A  main  concern  raised  during  the 
meetings  held  by  the  Fedwire  Study 
Group,  particularly  by  executives  and 
senior  credit  managers,  was  that  of 
settlement  risk  in  foreign  exchange 
dealings,  or  Herstatt  risk.  Those 
expressing  concern  noted,  however,  that 
while  expanded  Fedwire  funds  transfer 
operating  hours  might  be  useful  as  a 
component  part  of  some  new 
approaches  to  controlling  Herstatt  risk, 
without  changes  in  overall  settlement 
practices,  longer  hours  would  not  be 
able  to  make  a  major  contribution  to  risk 
reduction.  Further,  changes  in  risk 
management  techniques  and  settlement 
practices  would  need  to  take  account  of 
a  variety  of  operational  and  financial 
factors  for  different  currencies.  Some  of 
these  issues  are  discussed  further  in 
appendix  C  of  this  notice. 

Given  that  there  is  a  reduced 
tolerance  for  temporal  risk  in 
settlements,  especially— but  not  solely — 
settlement  of  multi-currency 
transactions,  the  Board  anticipates  that 
efforts  to  control  settlement  r^  will 
continue,  with  or  without  the  support  of 
central  banks.  The  Board  believes, 
however,  that  final,  real-time  gross 
settlement  through  Fedwire  should  play 
an  important  part  in  market  efforts  to 
control  risk  more  effectively.  As 
discussed  earlier,  final  settlements  in 
central  bank  money  are  free  of  default 
risk  and.  as  a  result,  settlement  in 
central  bank  money  provides  the  highest 
possible  degree  of  certainty  and 
U(uiidity  in  interbank  settlements. 

The  routine  availabihty  of  Fedwire  on 
an  expanded  schedule  will  add  final 
interbank  payment  capabilities  that  the 
markets,  the  Federal  Reserve,  and  other 
federal  regulatory  agencies  recognize  as 
being  particularly  important  diiring 
periods  of  financial  stress.  Only  by 
becoming  familiar  with  the  use  of 
expanded  Fedwire  will  banks  be 
prepared  operationally  and  procedurally 
to  use  expanded  final  payment 
capabilities  effectively.  (Dver  time,  as  the 
availability  and  use  of  expanded 
Fedwire  capabihties  becomes  more 
routine,  operating  procedures  for  using 
Fedwire  earlier  in  the  day  will  become 
well  tested  and  integrated  into  banks' 
operations  and  contingency  planning. 

In  addition,  expanding  Fedwire 
operating  hours  will  eliminate  an 
operational  barrier  that  stifles 
potentially  important  irmovation  in 
privately-provided  payment  and 
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settlement  services.  Expansion  of 
Fedwiie  operating  hours  will  provide 
opportunities  for  market  participants  to 
experiment  with  the  use  of  real-time 
gross  settlement  to  meet  a  variety  of 
market  needs.  New  bank  services  and 
settlement  arrangements  based  on  real- 
time gross  settlement  will  have  the 
potential  to  reduce  significantly  banks' 
own  and  their  customers'  settlement 
risks  in  the  foreign  exchange  and  other 
markets.'  A  particular  application  could 
be  the  development  of  delivery-versus- 
payment  settlement  techniques  either 
for  individual  foreign  exchange 
transactions  or  for  obligations  arising 
from  netting  arrangements. 

A  Federal  Reserve  initiative  to  expand 
Fedwire  funds  transfer  operating  hours 
also  demonstrates  a  long-term 
commitment  to  increasing  the 
availability  of  real-time  gross  settlement 
services  in  the  international  financial 
system.  The  Federal  Reserve  is  taking  a 
leadership  role  in  the  international 
financial  community  in  seeking  to 
stimulate  new  or  enhanced  central  bank 
services  to  facilitate  cross-border,  multi- 
currency payments  and  settlements.  By 
expanding  the  operating  hours  of 
Fedwire.  the  Federal  Reserve  will  make 
it  possible  for  banks  to  settle  the  U.S. 
dollar,  with  finality  using  central  bank 
money,  during  the  banking  and  trading 
days  of  major  international  fmancial 
centers  in  Europe  and  the  Far  East.* 
Such  a  Federal  Reserve  initiative  looks 
to  private  sector  banking  organizations 
to  develop  improved  multi-currency 
services  and  settlement  arrangements,  in 
some  cases  relying  on  Fedwire. 

Finally,  a  clearly  stated  Federal 
Reserve  policy  regarding  Fedwire 
operating  hours  provides  the  certainty 
and  stability  banks  have  indicated  that 
they  need  to  develop  their  own  business 
and  technology  plans.  This  approach  to 
communicating  Federal  Reserve  policy 
was  requested  both  in  public  comments 
on  the  Board's  October  1992  proposal 
and  in  meetings  with  representatives  of 
the  industry  held  by  the  Fedwire  Study 
Group.  As  noted  here,  expanded 
Fedwire  funds  transfer  operating  hours 
are  announced  three  years  in  advance  of 
implementation.  Banks  will  have  a  clear 
understanding  of  the  Federal  Reserve's 


'  Examples  of  private  sector  initiatives  currently 
underway  include  the  development  of  multilateral 
netting  systems  for  foreign  exchange  transactions, 
such  as  Exchange  Clearing  House  Organization 
(ECHO)  and  Multinet. 

•  Staff  notes  that  the  Bank  of  Japan  recently 
expanded  the  operating  hours  for  its  large-value 
funds  transfer  system  to  later  in  the  Tokyo  banking 
day.  Also,  as  noted  earlier,  the  European  Union 
central  banks  have  recently  endorsed  the 
establishment  of  real-time  gross  settlement  systems 
in  all  EU  countries  as  well  as  closer  coordination 
of  operating  hours  for  settlement  services. 
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int(  ntions  with  respect  to  its  operating 
hoi  rs  and  could  use  the  lead  time  to 
inc  )rporate  the  expanded  hours  into 
the  r  strategic  plans  for  payment 
ser  ices  and  supporting  technical 
sys  ems. 

F  jdwire  on-line  funds  transfer 
ope  rating  hours  will  be  expanded  to 
op<  n  at  12:30  a.m.  e.t.  (5:30  a.m.  G.m.t. 
ant  2:30  p.m.  Tokyo  time)  to  support 
st«  agthened.  interbank  settlement  for 
doi  lestic  and  cross-border  markets.  This 
pre  ;edes  the  opening  of  the  current 
Eui  apean  banking  day  by  about  three 
hov  rs  and  overlaps  with  current 
pa>  ment  system  and  money  market 
hoi  rs  in  Tokyo  by  about  two  and  one- 
hal  hours.  This  overlap  of  payment 
sys  em  hours  could  increase  further  if. 
in  t  le  future,  the  operating  hours  of 
oth  >r  national  payment  systems  were 
exc  mded. 

1  le  closing  time  for  the  Fedwire 
fun  is  transfer  service  will  remain  at 
6:31 1  p.m.  e.t.  (11:30  p.m.  G.m.t.  and  8:30 
a.m  .  Tokyo  time),  in  order  not  to  delay 
ino  dinately  the  calculation  of  U.S. 
dol  ar  positions  by  U.S.  banks  providing 
dol  ar  clearing  services  to  clients 
op(  rating  in  the  Asian  markets,  or  to 
dis  upt  domestic  money  management. 
Fui  ther,  keeping  the  closing  time  at  6:30 
p.n  .  e.t.  will  not  disturb  the  reserve 
ma  lagement  operations  of  the  large 
nui  iber  of  smaller  U.S.  banks  that  are 
not  active  internationally  and  that  are 
un  ikely  to  participate  in  an  expanded 
Fe<  wire  operating  day. 

1  he  Federal  Reserve's  estimated 
inc  -emental  costs  to  operate  the  funds 
tra)  isfer  service  from  12:30  a.m.  e.t.  to 
6:3  )  p.m.  e.t.  will  be  roughly  $2.5  to 
S4. )  million  per  year,  or  about  3  to  5 
pel  :ent  of  the  total  cost  of  providing  the 
ser  'ice  in  1993.  While  the  operational 
cos  s  incurred  by  banks  using  Fedwire 
dui  ing  the  expanded  operating  period 
are  difficult  to  estimate,  such  costs 
wo  ild  be  incurred  entirely  voluntarily. 
Bai  Jcs  could  choose  to  remain  closed 
dui  ing  the  expanded  operating  period 
an<  thus  forego  any  additional  operating 
cos  :s. 

F  urther,  an  18-hour  day  (beginning  at 
12: 10  a.m.  e.t.  and  closing  at  6:30  p.m. 
e.t.  provides  an  adequate  six-hour  quiet 
pel  od  within  which  banks  can  perform 
en<  -of-day  processing  and  provides  for 
cor  tingency  situations.  It  also  provides 
for  a  definite  period  for  measuring 
res  srve  positions,  a  requirement  for  the 
coi  duct  of  monetary  policy.  There  are 
sor  le  other  minor  issues  posed  by  an  18- 
hojLT  Fedwire  funds  transfer  day  that  are 
dis  :ussed  in  appendix  C  of  this  notice. 

\  /ith  respect  to  Fedwire  securities 
tra]  sfer  operating  hours,  under  current 
DV  '  arrangements,  banks  do  not  have 
the  capability  to  control  the  timing  of 


deliveries  of  securities  and  associated 
debits  to  their  funds  accounts. 
Accordingly,  banks  have  limited  control 
over  the  effect  of  securities-related 
debits  on  their  funds  positions  and  their 
use  of  Federal  Reserve  securities-related 
intraday  credit.  These  control 
limitations  could  lead  to  either 
increased  operating  costs  or  increased 
use  of  intraday  credit,  with 
accompanying  charges,  during  periods 
of  expanded  hours.  (See  appendix  C  of 
this  notice  for  further  discussion.)  In 
contrast  to  the  Fedwire  funds  transfer 
service,  therefore,  expanding  the 
operating  hours  of  the  securities  transfer 
service  would  likely  impose 
unavoidable  costs  on  a  large  number  of 
banks.  Thus,  the  Board  believes  that  it 
is  inadvisable  at  this  timie  to  approve  an 
expansion  of  the  operating  hours  for  the 
Fedwire  securities  transfer  service. 

Competitive  Impact  Analysis 

During  expanded  Fedwire  funds 
transfer  operating  hours,  the  Federal 
Reserve  Banks  will  be  providing  real- 
time gross  settlement  in  central  bank 
money.  While  this  service  cannot  be 
duplicated  in  the  private  sector,  this 
situation  is  no  different  under  expanded 
operating  hours  than  it  is  under  the 
existing  Fedwire  operating  hours. 
Service  providers  that  provide  funds 
transfer  services  under  a  netting 
arrangement  could  expand  their 
operating  hours  to  coincide  with 
Fedwire  operating  hours;  however,  only 
by  setting  earlier  settlement  time(s)  and 
settling  through  Fedwire  could  these 
organizations  provide  risk-free  central 
bank  money  earlier  in  the  day  to  their 
participants.  Service  providers  that 
provide  real-time  gross  settlement  funds 
transfer  services  across  their  own  books 
could  not  solely  backstop  these 
transactions  with  central  bank  money 
and,  thus,  could  be  reliant  on  their  own 
capital  and  credit  standing  to  assure 
participants  of  final  settlement.  Again, 
this  situation  is  no  different  under 
expanded  operating  hours  than  it  is 
under  normal  Fedwire  operating  hours. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  February  15, 1994. 
William  W.  Wiles.      . 
Secretary  of  the  Board. 

Appendix  A — Fedivire  Study  Group 
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Patrick  M.  Parkinson,  Board  staff 
John  H.  Parrish,  Board  staff 
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Appendix  B — Structure  of  Large- Value 
Interbank  Payment  Arrangements 

Most  large-value,  domestic  interbank 
payments  are  currently  made  via  the  transfer 
of  money  balances  on  the  books  of  the 
Federal  Reserve  Banks  through  the  Fedwire 
system.  Fedwire  is  the  large-value  payment 
system  operated  by  the  Federal  Reserve 
Banks  for  the  transfer  of  funds  and  delivery 
of  book-entry  (electronic)  securities  against 
payment.  Fedwire  is  a  real-lime  gross 
settlement  system  that  settles  transfers 
immediately  on  a  transaction-by-transaction 
basis.  The  Fedwire  funds  transfer  service  is 
a  credit  transfer  process.  That  is,  a  bank 
sends  a  funds  transfer  to  the  Federal  Reserve 
instructing  the  Federal  Reserve  to  debit  its 
account  for  a  specified  amount  and  to  credit 
the  account  of  another  bank.  In  1993,  the 
daily  average  value  of  transfers  originated 
over  the  Fedwire  hmds  transfer  system  was 
about  S824  billion. 

In  contrast,  the  Fedwire  securities  transfer 
service,  which  is  the  principal  means  for 
transferring  and  settling  U.S.  government 
securities,'  is  a  debit  transfer  process  that 
permits  the  seller  of  the  securities  to  send  a 
transfer  that  will  result  in  the  Federal 
Reserve  withdrawing  funds  from  the  account 
of  the  receiver  of  the  securities  transfer.  The 
Fedwire  securities  transfer  process  is  based 
on  the  delivery-versus-payment  (DVP) 
principle,  whereby  the  final  transfer  of 
securities  from  the  seller  to  the  buyer 
(delivery)  occurs  at  the  same  time  as  final 
transfer  of  funds  from  the  buyer  to  the  seller 
(payment).  Fedwire  achieves  such 
simultaneous  settlement  by  treating  the 
instruction  initiated  by  the  seller  as  both  an 
instruction  to  deliver  securities  to  the  buyer 
and  an  instruction  to  debit  payment  from  the 
bu3rer's  reserve  or  clearing  account.  In  1993, 
the  daily  average  value  of  transfers  originated 
through  the  Fedwire  securities  transfer 
system  was  roughly  $580  billion. 

Banks  may  also  provide  settlement  services 
to  their  customers  through  the  final  transfer 
of  balances  across  their  books.  In  addition, 
banks  also  use  muhilateral  clearing  and 
settlement  arrangements  to  meet  some  of 
their  large-value  payment  needs.  In  such 
arrangements,  including  the  Clearing  House 
Interbank  Payments  System  (CHIPS)  operated 
by  the  New  York  Clearing  House,  payment 
instructions  may  be  entered  into  a  netting 
system  throughout  a  pre-determined  clearing 
cycle  and  each  participant's  net  position  vis- 
a-vis the  other  participants  is  determined  on 
an  ongoing  basis  throughout  the  cycle. 
Settlement  tor  the  payment  instructions 
occurs  at  an  agreed  upon  settlement  time. 
Participants  with  net  debit  obligations  may 
satisfy  their  obligations  by  transferrirjg  funds 
on  the  books  of  a  "settlement  bank."  Central 
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» Netting  is  performed  outside  Fedwire  through 
the  Government  Securities  Clearing  Corporation 
(GSCC)  for  transactions  that  settle  on  a  next  day  or 
forward  bacit.  with  ihe  nenad  Mcuritiet  and  fund* 
positions  settled  on  Fedwire. 


banks  can  serve  as  a  "settlement  bank"  for 
such  interbank  netting  arrangements  and,  in 
the  case  of  CHIPS,  this  rok  is  performed  by 
the  Federal  Reserve  Bank  of  New  York.  In 
this  arrangement,  CHIPS  settling  participants 
in  a  net  debit  position  send  Fedwire  funds 
transfers  to  a  settlement  account  at  the 
Federal  Reserve  Bank  of  New  York,  which, 
when  fully  funded,  is  the  source  for 
payments  to  participants  in  net  credit 
positions.  In  1993.  the  daily  average  value  of 
transfers  originated  through  the  CHIPS 
system  was  over  $1  trillion. 

Appendix  C-^ssued  Associated  With 
Expanded  Fedtvire  Operatii^  Hours 

This  appendix  anal)-zes  issues  associated 
with  expanded  Fedwire  funds  and  securities 
transfer  operating  hours.  The  appendix  is 
organized  in  three  parts.  First,  settlement 
practices  in  fmancial  markets  are  analyzed, 
with  particular  attention  to  Herstatt  risk. 
Second,  the  operation  of  the  Fedwire 
securities  transfer  delivery-versus-payment 
service  is  analyzed.  Finally,  other 
implementation  issues  associated  with 
expanded  Fedwire  hours  are  analyzed. 

Settlement  Practices  in  Financial  Markets 

The  following  discussion  of  settlement 
practices  and  risks  in  financial  markets  takes 
into  account  (1)  the  integrity  of  settlement 
during  times  of  financial  stress,  (2)  multi- 
currency, cross-border  settlements,  (3) 
domestic  coq>orate  and  interbank  markets 
and  the  needs  of  the  futures  markets,  and  (4) 
the  current  availability  of  bank  payment 
services  on  a  24-hour  basis. 

Settlement  during  times  of  financial  stress. 
Concerns  regarding  the  ability  of 
counterparties  to  meet  their  payment 
obligations  and  the  certainty  of  settlement  are 
heightened  during  times  of  financial  stress. 
Sudden  events  that  disrupt  markets  can 
increase  the  risk  associated  with  domestic 
and,  in  particular,  multi-currency 
transactions,  and  can  contribute  to 
uncertainty,  payment  delays,  and  market 
liquidity  problems.  If  such  problems  are 
widespread,  systemic  risk  may  be  increased 
substantially.  It  is  during  times  of  stress  in 
the  financial  markets  that  the  certainty 
associated  with  interbank  settlement  across 
the  books  of  the  central  bank  takes  on  added 
importance. 

In  the  past,  the  Fedwire  funds  transfer 
service  has  been  opened  early  on  an  ad  hoc 
basis,  at  short  notice,  during  times  of  stress 
in  the  financial  markets  at  the  request  of 
market  participants  and  regulatory 
authorities.  For  example,  the  Federal  Reserve 
opened  the  Fedwire  funds  transfer  service 
early  on  the  days  following  the  October  1987 
stock  market  break  and  the  beginning  of  the 
Gulf  War.  Experience  has  shown,  however, 
that  market  participants  are  not  prepared 
operationally  to  use  facilities,  such  as 
Fedwire,  when  these  facilities  are  made 
available  during  "off-hours"  on  an  ad  hoc 
basis  at  short  notice.  These  difficulties 
suggest  that  to  be  most  helpful  during  times 
of  financial  stress,  Fedwiiv  should  be 
available  in  the  eariy  morning  hours  on  a 
more  routine  basis. 

Multi-currency  settlements.  With  respect  to 
multi-currency  settlements,  the  settlement  of 


a  foreign  exchange  contract  involves  the 
settlement  of  both  currencies  involved  in  the 
contract,  such  as  the  U.S.  dollar  and  the 
Deutsche  mark  or  the  U.S.  dollar  and  the  yen. 
In  such  settlements,  risk  management  and 
efficiency  considerations  must  take  into 
account  payment  arrangements  in  the 
country  of  issue  for  each  currency,  including 
the  relative  intraday  timing  of  payments  and 
the  finality  of  payment  in  Uie  respective 
currencies.  Settlement  risk  is  incurred  by 
paying  final  funds  in  one  currency  before 
receiving  final  funds  in  another  currency.  As 
a  general  matter,  the  magnitude  of  settlement 
risk  in  the  foreign  exchange  markets  has 
grown  substantially,  in  large  part  as  a  result 
of  a  vast  expansion  of  foniga  exchange 
trading.  At  the  same  time,  there  has  twen 
continued  reliance  on  traditional  methods  of 
settling  trades  one  currency  at  a  time  with 
significant  delays  before  related  payments  ' 
and  contra-payments  become  final. 

Because  the  large  U.S.  cities  are  in  the 
western-most  time  zones  of  the  major 
financial  centers,  uiuler  current  settlement 
arrangements  for  multi -currency  transactions, 
the  U.S.  dollar  is  normally  the  last  currency 
to  be  settled.  The  two  charts  at  the  end  of  this 
app>endix  provide  information  on  global  time 
zone  relationships  and  on  the  operating 
hours  of  selected  large-value  interbank 
transfer  systems  in  diffierent  countries.' 

On  an  exception  basis  today,  banks  may 
choose  to  require  fmal  payment  of  the  U.S. 
dollar  leg  of  a  multi-currency  transaction 
either  in  advance  of,  or  in  certain  cases 
simultaneously  with,  final  payment  of  the 
contra-currency,  as  a  means  to  protect  against 
risk  of  nonpayment.2  Foreign  exchange 
market  participants  have  indicated  that  such 
protective  measures  are  taken,  for  example, 
in  special  cases  where  counterparties  would 
exceed  their  U.S.  dollar  credit  lines.  Banks, 
however,  find  these  exception  procedures  to 
be  very  expensive  due  to  the  lack  of  an 
established  mechanism  to  effect  settlements 
under  these  terms  (that  is,  final  US.  dollar 
payment  before,  or  simultarteously  with,  final 
pajincnt  in  the  other  currencj).  For 
exception  processing,  the  parties  must 
negotiate  how  the  related  payments  are  to  be 
made  and  closely  monitor  the  settlement 
process  to  ensure  that  the  payment  sequence 
unfolds  as  expected. 

Substantially  earlier  Fedwire  funds  transfer 
service  operating  hours  as  well  as  later 
payment  system  hours  for  other  major 
currencies  will  increase  the  opportunity  to 
achieve  simultaneous  or  near-simultaneous 
settlements  of  individual  deals  involving  the 
U.S.  dollar  and  European  and  Asian 
currencies,  where  neieded.  Such  settlements 
might  involve  a  variety  of  new  institutional 
designs  for  settlements,  including  private 
correspondent  bank  DVP  services,  new 
clearing  organization  procedures,  or 
innovative  arrangements  that  are  not  readily 
apparent  given  current  payment  system 
constraints. 


■  These  charts  were  published  in  the  report  on 
Central  Bank  Payment  and  Settlement  Services  with 
Respect  to  Cross-Border  and  Multi-Currency       • 
Transaaions,  Basle.  September  1993. 

>  In  inaiiiets  for  exchange  traded  derivative 
Instruments,  some  settlements  are  conducted 
currently  using  delivery-versus-payment 
techniques. 


Current  initiatives  to  reduce  Herstatt  risk 
in  foreign  exchange  transactions  point  to  the 
need  for  greater  future  overlap  of  final 
interbank  settlement  facilities  in  Asia, 
Europe,  and  North  America.  While  in  the 
future  Asian  and  EuFop>ean  systems  may  well 
be  open  later  during  their  local  banking  days, 
the  achievement  of  a  significant  overlap  in 
payment  system  hours  also  requires  earlier 
opening  hours  for  U.S.  payment  systems, 
especially  to  achieve  overlapping  hours  with 
Asian  markets.  With  such  earlier  hours, 
opportunities  may  increase  substantially  for 
more  nearly  simultaneous  settlements  of 
multi-currency  transactions,  and  associated 
reductions  in  Herstatt  risk.  It  should  be 
noted,  however,  that  although  simultaneous 
or  near-simultaneous  payment  for  multi- 
currency transactions  reduces  the  temporal 
dimension  of  settlement  risk,  achieving  final 
payment  in  one  currency  against  a 
simultaneous,  but  provisional,  paj-ment  in 
another  currency  does  not  eliminate  fully 
Herstatt  risk.  Therefore,  to  address  fiilly  the 
problem  of  controlling  Herstatt  risk,  it  is 
important  that  the  overlap  in  operating  hours 
include  overlap  in  systems  that  provide  final 
settlement  in  central  bank  money.' 

Domestic  markets.  With  respect  to 
domestic  markets,  there  are  relatively  few 
types  of  transactions  for  which  immediate 
and  final  payment  at  a  particular  time  during 
the  day  is  an  absolute  requirement.  The 
demand  for  final  pa>Tnent  at  a  particular  time 
during  the  day  for  corporate  customers  is 
currently  quite  small  and  is  limited  to  such 
things  as  payments  to  settle  mergers  and 
acquisitions  and  the  distribution  of  funds 
from  underwritings  of  securities.  In  general, 
because  banks  often  make  funds  available  to 
corporate  customers  before  final  settlement, 
corporate  customers  are  largely  unaware  of 
the  distinctions  between  final  and 
provisional  payment  or  when  during  the  day 
pa>'ments  are  actually  settled.  Instead, 
corporations  generally  rely  on  their  banks  to 
make  decisions  regarding  how  their  large- 
value  pa>Tnents  are  originated  and  received. 

Even  in  the  interbank  markets,  participants 
are  typically  satisfied  with  same-day 
settlement  for  certain  types  of  transactions. 
At  present.  Federal  funds  contracts  do  not 
generally  stipulate  that  payment  must  be 
made  at  or  before  a  specific  time  of  day  other 
than  before  the  close  of  the  Fedwire  funds 
transfer  service.  Federal  funds  contracts  are 
generally  settled  using  the  Fedwire  funds 
transfer  system. 

For  some  futures  exchange  settlements,  the 
convention  today  is  to  accept  irrevocable 
commitments  to  pay  from  designated 
settlement  banks  to  cover  clearing  members" 
settlement  obligations  prior  to  the  start  of  the 


'  Fedwire  in  the  United  Stales  and  BO)-NET  in 
Japan,  for  example,  currently  provide  real-time 
grosa  settlement  services  in  the  US.  dollar  and  yen. 
respectively.  Significant  projects  to  establish  real- 
time gross  settlement  systems  are  now  underway  in 
France,  the  United  Kingdom,  and  other  countries, 
and  legal  developments  are  occurring  that  will  help 
ensure  the  availability  of  payment  systems  in  all  or 
most  European  countries  that  provide  for  final 
payments  on  an  intraday  basis.  Thus,  in  the  next 
few  years,  concerns  about  the  lack  of  intraday  final 
payment  capabilities  in  major  industrialized 
countries  are  likely  to  be  reduced  substantially. 
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n  a  few  years,  there  may  be  a  demand 
Fedwire  funds  transfer  hours  from 
lat  provide  services  to  the  futures  and 
markets.  This  demand  could  arise 
sources.  First,  some  clearing 
ions  are  progressively  moving 
same-day  settlement  of  margin 
ons  arising  from  the  current  day's 
activity.  Second,  some  of  the 
;es  are  contemplating  longer  trading 
ir  certain  of  their  products.  The 
[es  are  beginning  to  incorporate 
ed  trade  matching  and  confirmation 
that  will  permit  timely  same-day 
ion  of  all  margin  obligations, 
ons  are  that  these  systems,  which  will 
a  significant  obstacle  to  same-day 
int,  could  be  widely  adopted  within 
five  years.  Longer  trading  hours,  in 
n  with  the  desire  for  same-day 
would  argue  for  a  later  Fedwire 
1  -ansfer  service  closing  time, 
e,  there  has  been  little  evidence  of 
for  a  materially  later  closing  time  for 
vire  funds  and  securities  transfer 
to  meet  domestic  needs.  The  most 
!  Durce  of  demand  to  make  later 
is  from  the  Pacific  time  zone, 
ith  operations  in  that  time  zone, 
•,  have  expressed  only  slight  interest 
Fedwire  hours  in  response  to  requests 
ment  made  by  the  Board  of  Governors 
and  in  1992.  Moreover,  many 
te  treastirers  generally  view  later-in- 
payments activity  as  disruptive  to 
pfmary  goal  of  determining  the  amount 
available  for  investment.  This 
is,  of  course,  conditioned  by 
conventions  in  the  U.S.  money 
,  especially  the  times  at  which 
must  be  made  to  investor  borrow 
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of  large,  internationally  active  U.S. 
( ffer  their  customers  real-time  account 
inquiry  and  pajTnent  services  on  a 
basis.  Many  of  these  banks  offer  the 
ty  to  originate  payment  instructions 
60  currencies.  PavTuent  orders  may 
prcKjjssed  as  book  transfers  or  held  in  an 
ic  queue  until  the  national  payment 
'or  the  currency  to  be  paid  is  open  for 
1.  Given  current  queuing  practices, 
luld  appear  to  be  some  scope  for 
lettlement  of  queued  payments  if 
ional  clearing  banks  find  it 

advant;  geous  to  process  customer  payments 

earlier  n  the  day  and  national  payment 
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systems  are  open  to  process  and  settle  such 
payments. 

Fedwire  Securities  Transfer  Service 

As  mentioned  earlier,  most  interbank 
transfers  of  U.S.  government  sectirities  are 
processed  through  Fedwire.  The  DVP 
capability  of  the  Fedwire  securities  transfer 
service  increases  the  efficiency  and  integrity 
of  the  securities  clearance  and  settlement 
process.  In  fact,  the  liquidity  of  the 
government  securities  market  is  partly  a 
function  of  the  Fedwire  securities  transfer 
system  design,  whereby  the  seller  is  assured 
of  jjayment  at  the  time  the  securities  are 
delivered.  While  it  virtually  eliminates 
settlement  risk,  the  current  design  of  the 
Fedwire  securities  transfer  service  may,  in 
some  cases,  result  in  significant  demands  for 
intraday  credit.  Once  Fedwire  opens  in  the 
morning,  users  of  the  Fedwire  securities 
transfer  service  have  no  control  over  the  time 
at  which  they  may  receive  securities  on  a 
DVP  basis.  In  particular,  since  the  sellers  of 
securities  initiate  the  DVP  transfers,  receivers 
do  not  have  any  operational  control  over  the 
time  during  the  day  when  their  securities  and 
funds  accounts  are  credited  and  debited, 
respectively. 

Since  the  inception  of  the  Board's  Payment 
System  Risk  Reduction  Program,  the 
implications  of  the  cost  of  intraday  credit 
have  taken  on  greater  significance  for 
participants  in  the  Fedwire  DVP  securities 
transfer  service.  Receivers  of  securities, 
especially  those  maintaining  relatively  low 
intraday  cash  balances,  are  not  in  a  position 
to  manage  their  use  of  intraday  Federal 
Reserve  credit  resulting  frtjm  securities 
deliveries.  Because  of  the  inability  to  review 
transfers  prior  to  receipt,  this  problem  may 
be  compounded  if  the  securities  delivery  is 
not  known,  or  the  delivery  amounts  are 
incorrect.  Although  receivers  of  securities 
can  reverse  transfers  received  in  error 
virtually  immediately  after  delivery  and 
payment  occur,  they  must  very  actively 
monitor  and  manage  their  activity  to  be  in  a 
position  to  do  so. 

The  charging  of  fees  for  Federal  Reserve 
intraday  overdrafts  has  important 
implications  for  expanding  the  Fedwire 
securities  transfer  operating  hours.  An 
expansion  of  such  operating  hours  could 
impose  significant  cost  burdens  on  a 
potentially  large  number  of  banks  that  would 
need  to  make  a  choice  between  staffing  their 
operations  to  manage  their  intraday  overdraft 
positions,  or  remaining  closed  and  incurring 
the  costs  of  intraday  overdrafts  that  might 
arise  from  securities  deliveries  during  "off- 
hours."  In  an  effort  to  provide  participants 
with  the  tools  necessary  to  manage  their 
operations  and  credit  costs,  the  Federal 
Reserve  is  designing  new  Fedwire  securities 
transfer  service  features,  including  receiver 
controls  (such  as  receiver-authorized 
deliveries)  and  a  mechanism  allowing 
participants  to  choose  whether  to  use  the 
service  during  non-standard  business  hours. 
The  Board  believes  that  public  comment  on 
these  new  service  features  is  required 
because  of  the  impact  they  would  have  on 
senders  and  receivers  of  securities  transfers 
and  on  the  operation  of  the  U.S.  government 
securities  market. 


Analysis  of  a  potential  expansion  of 
Fedwire  securities  transfer  service  operating 
hours  must  also  take  into  account  "fr^e" 
transfers  of  securities,  that  is,  the  movement 
of  collateral.  The  ability  to  move  collateral 
during  early  morning  Fedwire  operating 
hours  was  identified  as  a  potentially  useful 
measure  by  several  clearing  organizations 
and  banks  in  their  comjnents  on  the  Board's 
October  1992  Fedwire  operating  hours 
proposal.  The  ability  to  pledge  collateral 
during  early  morning  hours  can  reduce 
settlement  uncertainties  and  enhance 
participant  liquidity,  p)articularly  in  times  of 
financial  stress. 

The  discussion  above  suggests  that  careful 
attention  must  be  given  in  the  near  term  to 
features  of  the  Fedwire  securities  transfer 
service  that  limit  the  control  users  of  the 
service  have  over  the  receipt  of  securities, 
particularly  if  the  hours  of  operation  for  the 
service  were  to  be  lengthened.  The  Board 
anticipates  that  the  implementation  of  new 
service  capabilities,  such  as  those  discussed 
earlier,  could  reduce  or  even  eliminate  the 
involuntary  costs  imposed  on  receivers  of 
securities  transfers,  esjjecially  during 
expanded  operating  hours.  Under  these 
conditions,  the  public  benefits  of  expanding 
these  operating  hours  could  be  significant 
and  would  be  derived  in  part  from  the 
opportunities  to  use  securities  as  collateral, 
or  as  a  near-cash  equivalent,  for  purposes  of 
meeting  obligations  tliat  arise  overnight.  At 
present,  however,  an  expansion  of  hours 
would  not  bo  advisable.  The  Board  believes 
that  the  issues  surrounding  the  development 
and  use  of  new  features  for  the  Fedwire 
securities  transfer  service  can  be  effectively 
addressed  through  the  public  comment 
process  during  1994. 

Implementation  Issues 

Because  of  the  aforementioned 
complications  associated  with  operating 
characteristics  of  the  current  Fedwire 
securities  transfer  system,  the  following 
analysis  of  implementation  issues  is  limited 
to  an  expansion  of  Fedwire  funds  transfer 
service  operating  hours.  The  key 
implementation  issues  addressed  in  this 
se<:tion  are  technology,  operational  costs, 
monetary  control  and  reserve  management, 
overlapping  business  and  calendar  days,  and 
the  Federal  Reserve's  intraday  overdraft 
pwlicy. 

Technology  issues.  Banks  as  well  as  other 
financial  and  non-financial  institutions  are 
installing  or  plaiuiing  to  install  advanced 
technology  to  support  their  critical  business 
functions.  For  example,  many  major  banking 
organizations  employ  real-time  controj 
procedures  to  manage  their  own  and 
customer  payments  over  major  large-value 
electronic  payment  systems.  Many  financial 
organizations  are  also  continuing  to  automate 
major  dealing  functions  and  integrate  these 
with  their  clearing  and  payment  systems. 

In  turn,  in  order  to  provide  the  banking 
and  financial  system  with  advanced  tools 
with  which  to  design  payment  and 
settlement  arrangements  using  central  bank 
money,  the  Federal  Reserve  is  installing 
advanced  computing  and  communications 
systems.  These  systems  will  support  all  of 
the  Federal  Reserve's  national  payment 


services  and  accounting  functions.  Among 
other  things,  this  new  technology  will  enable 
the  Federal  Reserve  to  provide  real-time  gross 
settlement  services  in  central  bank  money 
virtually  around-the-clock.  Other  twnefits  of 
this  technology  are  exf)ected  to  include 
greater  payments  processing  efficiency, 
improvements  in  the  reliability  and 
availability  of  critical  payment  systems,  and 
enhanced  contingency  prtx:essing 
captabilities. 

Most  existing  accounting  and  other  back 
office  systems  require  that  banks,  including 
Federal  Reserve  Banks,  accumulate  a  wide 
range  of  transactions  throughout  the  day  in 
order  to  calculate  and  balance  customer 
account  positions.  Traditionally,  this  "end- 
of-day"  processing  has  been  treated  as  a  ' 
batch  operation  for  which  large  quantities  of 
information  are  accumulated  from  a  variety 
of  sources  and  then  processed  overnight.  For 
example,  information  received  from  large 
commercial  banks  that  provide  corporate 
payment  services  and  U.S.  dollar  clearing 
services  reveals  that  their  current  systems 
have  been  designed  to  perform  ond-of-day 
processing  within  an  approximate  six-  to 
eight-hour  window.  Most  large  commercial 
banks  are  either  currently  changing,  or  have 
plans  to  change,  their  systems  to  move  to  a 
two-  to  four-hour  end-of-day  processing 
window,  an  evolution  which  should  be 
completed  within  about  five  years. 

Contingency  processing  requirements  also 
need  to  be  considered  in  connection  with 
proposals  to  ex{>and  Fedwire  funds  transfer 
operating  hours,  or  bank  payment  system 
operations  more  generally.  Specifically,  for 
large  commercial  banks,  an  18-hour  operating 
day  compresses  the  current  end-of-day 
processing  period,  including  a  "cushion"  of 
time  to  deal  with  the  failure  of  regular 
systems  or  other  unexpected  operational 
disruptions  that  must  be  resolved  before 
0{>ening  for  the  next  day's  business. 

The  Board  believes  that  current  efforts  by 
banks  and  other  financial  institutions  to  use 
technology  to  improve  the  efficiency  of  end- 
of-day  processing  will,  over  the  next  several 
years,  reduce  the  time  necessary  to  perform 
these  activities.  Thus,  with  a  3-year  lead 
time,  an  18-hour  Fedwire  day  should  prcrvide 
an  adequate  cushion  of  time  for  end-of-day 
processing  under  normal  and  most 
contingency  conditions. 

Operational  costs.  The  Reserve  Bank's 
incremental  costs  to  expand  operating  hours 
can  be  estimated  fairly  accurately.  The 
estimated  incremental  costs  to  the  Federal 
Reserve  of  lengthening  the  current  10-hour 
funds  transfer  operating  day  to  18  hours  are 
relatively  small  compared  to  the  total  cost  of 
providing  the  service.  Specifically,  the  Board 
estimates  that  an  18-hour  day  beginning  at 
12:30  a.m.  e.t  will  add  roughly  $2.5  to  $4.0 
million  to  annual  Fedwire  funds  transfer 
operating  costs,  or  about  3  to  5  percent  of 
1993  total  service  costs.*  (The  Board  recently 
asked  staff  to  study  issues  related  to  Federal 
Reserve  pricing  methodology,  which  is 
underway.) 


*The  Federal  Reserve's  estimated  incremental 
costs  associated  with  providing  a  near  24-hour 
operation  are  significantly  higher  than  for  an  la- 
bour operation. 


The  incremental  costs  that  would  be 
incurred  by  banks  in  using  the  Fedwire  funds 
transfer  service  during  expanded  hours  are 
difficult  to  estimate.  In  any  event,  the 
incremental  operational  costs  to  tjanks  of 
participating  in  expanded  hours  would  be 
incurred  entirely  voluntarily.  Banks  would 
make  individual  business  decisions  whether 
to  use  the  Fedwire  funds  transfer  service 
during  expanded  hours. 

Monetary  control  and  reserve  nnanagement 
issues.  The  Board  believes  that  an  expansion 
of  Fedwire  funds  transfer  operating  hours, 
involving  a  6:30  p.m.  e.t.  closing  time,  does 
not  complicate  reserve  maintenance  for 
banks.  Also,  provided  that  there  is  a 
sufficient  break  in  time  during  the  operating 
day  for  purposes  of  measuring  reserve 
holdings,  monetary  measurement  and  control 
problems  do  not  arise  for  the  Federal- 
Reserve.  In  the  event  of  full  24-hour 
operations,  both  monetary  measurement  and 
control  issues  would  need  careful  attention. 

Overlapping  business  and  calendar  days. 
One  complication  associated  with  a  Fedwire 
funds  transfer  day  that  begins  earlier  than  3 
a.m.  e.t.  concerns  asynchronous  business  and 
calendar  days  for  domestic  payments  and 
possibly  for  cross-border  payments  as  well. 
For  example,  assuming  a  6:30  p.m.  e.t. 
closing  time  and  an  18  hour  Fedwire  funds 
transfer  day,  the  12:30  a.m.  e.t.  opening  time 
is  9:30  p.m.  Pacific  Time  (p.t.).  This  means 
that  today's  business  day,  as  defined  by  the 
opening  of  Fedwire,  begins  on  the  prior 
calendar  day  in  continental  United  States 
time  zones  other  than  the  Eastern  time  zone. 
Some  clarification  or  adjustment  in 
accounting  practices  and  possibly  legal 
conventions  may  be  necessary  to  address  this 
situation.  These  adjustments  do  not  appear  to 
present  large  issues  and  they  can  be  readily 
addressed  through  such  things  as 
modifications  in  financial  reporting 
conventions  and  business  practices. 

For  example,  financial  reporting 
conventions  that  rely  on  precise  "as  of 
reporting  dates  and  times  would  appear 
reasonably  to  address  most  reporting  issues. 
Similarly,  more  precision  may  be  needed  in 
financial  contracts  about  when  completion  of 
a  payment  or  other  financial  transaction  must 
occur.  This  is  a  problem  that  exists  today  and 
that  is  addressed  in  contracts  by  specifying 
the  location  at  which  payment  is  to  be  made 
and  the  date  ("pay  to  my  account  in  San 
Francisco  on  x  date").  The  new  problem 
posed  by  an  earlier  Fedwire  opening  time 
could  be  addressed  readily  by  specifying 
when  during  the  day  payment  is  to  be  made 
at  a  particular  location  ("pay  to  my  account 
in  San  Francisco  by  close  of  Fedwire  on  x 
date"). 

Federal  Reserve  daylight  overdraft  jjolicy. 
In  an  expanded  Fedwire  funds  transfer 
operating  envirorm)ent.  Federal  Reserve 
intraday  credit  will  be  provided  to  banks  on 
the  same  basis  that  it  would  be  provided 
from  8:30  a.m.  e.t.  to  6:30  p.m.  e.L  That  is, 
eligible  institutions  will  be  able  to  incur 
intraday  overdrafts  subject  to  the  net  debit 
caps  and  daylight  overdraft  fees  in  place  at 
the  time  the  overdraft  is  incurred. 

Some  adjustments  to  the  intraday  overdrafi 
measurement  rules  will  be  required.  For 
example,  posting  times  for  non-wire 
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transactions  settled  on  the  books  of  the 
Reser\-e  Banks  that  are  currently  tied  to  the 
opening  bfFedwire.  such  as  ACH  and 
principal  and  interest  payments  for 


securitfes.  need  to  be  adjusted.  Since  users 
will  be  jccustomed  to  the  current  schedule, 
which  enerally  results  in  posting  these 
transactions  at  8:30  a.m.  e.t.,  a  clear  option 


would  be  for  the  Board  to  consider 
establishing  8:30  a.m.  e.t.  as  the  "explicit" 
posting  time  for  these  transactions. 
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Global  time  zone  retationehlps: 
Opening  hours  of  selected  large-value  Interbank  transfer  systems 
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Operating  Hours  of  Selected  Large-  i/alue  l^frERBANK  Funds  Transfer  System  (as  of  August  1993) 


System 


Belgium: 

C.E.C „ 

Clearing  House  of  Belgium  .„ „ 

Canada: 

IIPS „ 

ACSS 

France: 

SAGITTAIRE  _ „.... 

TBF  (planned) ._ ;...._ „ 

Germany: 

Express  electronic  credit  transfer  system  

Express  (paper  based)  local  credit  transfer 
system. 

EAF „ 

Italy: 

BISS.  _ _ 

SIPS.„ _.. 

ME  _ 

Japan: 

FEYSS  

BOJ-NET 

Nettierlands: 

Central  Bar*  FA  System „ 

8007  S.W.I.F.T 

Sweden: 

RIX 

Switzerland: 

SIC _ 

United  Kingdom: 

CHAPS 

United  States: 

Fedwire  

CHIPS „ . 

ECU  cleanng  system „ 


C  ross 
(I  J)  or 
n  It  (N) 


IFR  Doc.  94-3847  Filed  2-23-94:  8:45  am) 
BILLmO  CODE  S210-01-P 


Banc  One  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nont>anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  other\\'ise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


in^ec 
Cover  lors, 
expres  5 
questi<  \n 
propoj  al 
produi  ;e 
greatei 
compt  tition 
outwe 
as  unc  ue 
decree  sed 


confli 
banki 
heari 


accom  }ani 
reasor  i 
not  su 
identi 
fact 
evidei 
heari  n  i, 


thit 


Opening-dos- 
ing time  for 
same-day 
value  (local 
time) 


13:46-13:45 
9:00-16:30 

8:00-16:00 
18:00-24:00 

8:00-13:00 
8:00-17:15 

8:30-14:30 
8:00-12:00 

8:00-12:30 

8:00-17:00 
8:00-14:00 
8:00-16:00 

9:00-13:45 
9:00-17:00 

6:00-15:30 
8«0-11:30 

8:1&-16:30 

18:00-16:15 

8:30-15:10 

8:30-18:30 

7:00-16:30 

14:01-14:00 


Settlement  fi- 
nally (local 
time) 


16:30 
16:30 

15:00 
15:00 

18:30 
8:00-17:15 

8:30-14:30 
8.00-12:00 

14:30 

8:00-17:00 
16:30 
16:30 

15:00 
9:00-17:00 

8:00-15:30 
13:00 

8:15-16:30 

18.-00-l6:15 

end  of  day 

8:30-18:30 
18:00 
15:45 


Cut-off  for 
all  third- 
party  pay- 
ment orders 


13:30 
13:00 

14:30 
17:00 

n.a. 


17:00 
14:00 
16:00 

10:30 
14:00 

12:45 
n.a. 

12:00 

15:00 

none 

18:00 
16:30 
none 


Cut-off  for 
international 
correspoTKl- 

ents'  pay- 
ment orders 


8:30 
8:30 

16:00 
n.a. 

6:00 
8:00 

8:00 
8:00 

8:00 

9:00 
9:00 
9:00 

10:30 
n.a. 

n.a. 
8:00 

8:00 

8:00 

12:00 

18:00 
16:30 
none 


Memo  Item: 

Standard 

money  market 

hours  (local 

time) 


(9:00-16:15) 
(8:30-17:30) 
(8:15-17:00) 

(9:3(^13:66) 

(8:30-17:30) 

(9:00-1 7«)) 

(8:00-15:30) 

(9:00-16:00) 
(9:00-16:00) 
(9:00-12:00) 
(8:30-18:30) 
(JOWNSXJ) 


i(ts 


«g 


ion  at  the  offices  of  the  Board  of 

Interested  persons  may 
their  views  in  writing  on  the 
whether  consummation  of  the 
can  "reasonably  be  expected  to 
benefits  to  the  public,  such  as 
conver>ience,  increased 

or  gains  in  efficiency,  that 
gh  possible  adverse  effects,  such 
concentration  of  resources, 
or  unfair  competition, 
of  interests,  or  unsound 
practices."  Any  request  for  a 
on  this  question  must  be 

ed  by  a  statement  of  the 
a  written  presentation  would 
fice  in  lieu  of  a  hearing, 
ying  specifically  any  questions  of 
are  in  dispute,  summarizing  the 
ce  that  would  be  presented  at  a 
.  and  indicating  how  the  party 
would  be  aggrieved  by 
of  the  proposal. 

regarding  the  application 
received  at  the  Reserve  Bank 
or  the  offices  of  the  Board  of 
not  later  than  March  15. 


comm  mting 
approi  al 

Con  ments 
must  I  e 
indica  ed 
Governors 
1994. 


A.  Federal  Reserve  Bank  of  Cleveland 

(John  I.  VVixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

I.  Banc  One  Corporation,  Columbus. 
Ohio,  and  Banc  One  Colorado 
Corporation,  Montrose,  Colorado:  to 
engage  de  novo  through  its  subsidiary. 
Bank  One  Colorado  Trust  Company, 
N.A.,  Denver.  Colorado,  in  performing 
functions  or  activities  that  may  be 
performed  by  a  trust  company, 
including  activities  of  a  fiduciary, 
agency,  or  custodial  nature  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16. 1994. 

lennifer },  Johnson, 

Associnte  Secretary  of  the  Board. 

(PR  Doc.  94-4115  Filed  2-23-94;  8:45  am] 
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William  Robert  Collins,  et  aL;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  V  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  15, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  William  Robert  Collins,  Huntsville, 
Alabama;  to  retain  11.9  percent  of  the 
voting  shares  of  BancAlabama,  Inc., 
Huntsville,  Alabama,  for  a  total  of  14.3 
percent  and  thereby  indirectly  acquire 
BankAlabama — ^Huntsville,  Huntsville. 
Alabama. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Birming, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Benjamin  Namatinia,  Portland, 
Oregon;  to  acquire  an  additional  7.39 
percent  of  the  voting  shares  of  Cowlitz 
Bancorporation,  Longview.  Washington, 
for  a  total  of  25.38  percent,  and  thereby 
indirectly  acquire  The  Cowlitz  Bank. 
Longview,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16. 1994. 

Jennifier  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-4116  Filed  2-23-94;  8.45  am) 
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First  Alabama  Bancshares,  Inc.  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  HokHng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bonk 
holding  company.  The  Cactors  that  are 


considered  in  acting  on  the  applicati<vi8 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
18, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  First  Alabama  Bancshares,  Inc.. 
Birmingham,  Alabama;  to  merge  with 
Guaranty  Bancorp,  Inc..  Baton  Rouge, 
Louisiana,  and  thereby  indirectly 
acquire  Guaranty  Bank  &  Trust 
Company,  Baton  Rouge,  Louisiana. 

2.  Hartsville  Bancshares,  Inc.  ESOP, 
Hart.sville.  Tennessee;  to  acquire  up  to 
an  additional  6.5  percent  of  the  voting 
shares  of  Bank  of  Hartsville,  Hartsville. 
Tennessee,  for  a  total  of  45.07  percent. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalie  Street.  Chicago.  Illinois 
60690: 

1.  Northwest  Indiana  Bancorp, 
Munster,  Indiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Bank.  SB.  Munster,  Indiana. 

C  Federal  Reserve  Bank  of  St  Loois 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Carlisle  Bancshares.  Inc..  Little 
Rock.  Arkansas;  to  acquire  100  percent 
of  the  voting  shares  of  FirstBank  of 
Arkansas,  Brinkley.  Arkansas. 

2.  First  Community  Banking 
Corporation,  Little  Rock.  Arknosas;  to 
acquire  100  percent  of  the  voting  shares 
of  Caddo  Holding  Company.  Glenwood. 
Arkansas,  and  thereby  indirectly  acquire 
Caddo  First  National  Bank.  Glenwood. 
Arkansas. 

D.  Federal  Reserve  Baak  of 
Minneapolis  (Jamee  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55460: 

1.  Frandsen  Financial  Corporation, 
Forest  Lake.  Minnesota;  to  merge  «vith 


Warren  Bancshares,  Inc.,  Warren. 
Minnesota,  and  thereby  indirectly 
acquire  Peoples  State  Bank  of  Warren. 
Warren.  Minnesota. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  La  Grange  Bancshares,  Inc.,  La 
Grange,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  La 
Grange  National  Bank,  La  Grange. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16. 1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-4117  Filed  2-23-94:  8:45  am) 
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J.P.  Morgan  ft  Company,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225. 23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board  s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
ofRces  of  the  Board  of  Governors  not 
later  than  March  18, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  J. P.  Morgan  &■  Company.  Inc.,  New 
York,  New  York;  to  acquire  J.P.  Morgan 
Delaware  Trust  Company,  Wilmington, 
Delaware,  and  thereby  engage  in 
activities  that  may  be  carried  on  by  a 
trust  company,  including  those  of  a 
fiduciary,  investment  management, 
agency  and  securities  safekeeping 
nature  pursuant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Compass  Bancshapes,  Inc., 
Birmingham,  AIab£una;  to  acquire 
certain  branches  of  Anchor  Savixgs 
Bank,  FSB,  Hewlett.  New  York,  located 
in  Callahan,  Florida;  Jacksonville, 
Florida;  and  St.  Augustine,  Florida,  and 
thereby  engage  in  operating  a  saving 
bank  pursuant  to  §  225.25(b)(9)  of\h^ 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  16, 1994. 
Jenaifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-4118  Filed  2-23-94;  8:45  am] 

MUMa  COOC  (SlO-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93631-03-03] 

Developmental  Disabilities;  Request 
for  Public  Comments  on  Proposed 
Developmental  Disabilities  Funding 
Priorities  for  Projects  of  National 
Significance  for  Fiscal  Year  1994 

agency:  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Notice  of  request  for  public 
comments  on  developmental  disabilities 
funding  priorities  for  Projects  of 
National  Significance  for  Fiscal  Year 
1994. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities  (ADD). 


Adi  linistration  for  Children  and 
Fan  ilies  (ACF),  announces  that  public 
conr  nents  are  being  requested  on 
ft'i  ing  priorities  for  Fiscal  Year  1994 
Pro  jcts  of  National  Significance. 

V\  e  welcome  specific  comments  and 
sug]  estions  on  these  proposed  funding 
pric  rities  as  well  as  recommendations 
for  (  dditional  priority  areas  which  will 
assi  it  in  bringing  about  the  increased 
ind(  pendence,  productivity,  and 
inte  'ration  into  the  community  of 
peo  )le  with  developmental  disabilities. 
DAT  ;S:  Closing  date  for  receipt  of  public 
con  ments  is  April  25, 1994. 
ADO  (ESSES:  Comments  should  be  sent 
to:  I  oh  Williams,  Commissioner, 
Adi  linistration  on  Developmental 
Disj  biUli^^s,  Administration  for  Children 
and  Families,  Department  of  Health  and 
Hui  Jan  Services,  room  329-D,  HHH 
Bui  ding,  209  Independence  Avenue, 
SW  ,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ver  I  Evans,  Program  Development 
Div  sion.  Administration  on 
Dev  jlopmental  Disabilities,  (202)  690- 
598). 

SUP  n.EMENTARY  INFORMATION: 


Par 


I.  Background 


A.  C  oals  of  the  Administration  on 
Dev  ?lopment±-'  Disabilities 

T  le  Administration  on 
Dev  slopmental  Disabilities  (ADD)  is 
loGJ  ted  wilivn  the  Administration  for 
Chi  dren  and  Families  (ACF), 
Def  artment  of  Health  and  Human 
Ser  ices  (DHHS).  Although  different 
fipor  I  the  other  ACF  program 
adn  inistrations  in  the  specific 
con  itituency  it  serves,  ADD  shares  a 
con  mon  set  of  goals  that  promote  the 
eco  lomic  and  social  well-being  of 
fam  hes.  children,  individuals  and 
con  munities.  Through  national 
lea(  ership  we  see: 

Families  and  individuals 
em]  owered  to  increase  their  own 
eco  komic  independence  and 
pro  luctivity; 

Strong,  healthy,  supportive 
conlmunities  having  a  positive  impact 
on  I  le  quality  of  life  and  the 
dev  ilopment  of  children; 

Partnerships  with  individuals, 
fror  t-line  service  providers, 
con  munities.  states  and  Congress  that 
ena  >le  solutions  which  transcend 
traqitional  agency  boundaries; 

Services  planned  and  integrated  to 
imp  rove  client  access; 

A  strong  commitment  to  working 
wit*  Native  Americans,  persons  with 
dev  jlopmental  disabilities,  refugees  and 
mif  rants  to  address  their  needs, 
s6n  igths  and  abilities. 


Emphasis  on  these  goals  and  progress 
towards  them  will  help  more  people 
with  developmental  disabilities  to  live 
productive  and  independent  lives 
integrated  into  their  commimities.  The 
Projects  of  National  Significance 
program  is  one  means  through  which 
ADD  promotes  the  achievement  of  these 
goals. 

Two  issues  are  of  particular  concern 
writh  these  projects.  First,  there  is  a 
pressing  need  for  networking  and 
cooperation  among  speciahzed  and 
categorical  programs,  particularly  at  the 
service  delivery  level,  to  ensure 
continuation  of  coordinated  services  to 
people  with  developmental  disabilities. 
Second,  project  findings  and  ^successful 
innovative  models  of  projects  need  to  be 
made  available  nationally  to  policy 
makers  as  well  as  to  direct  service 
providers. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  plannin?  and 
administering  programs  which  promote 
the  self-sufficiency  and  protect  the 
rights  of  people  with  developmental 
disabilities. 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6000  et  seq.)  (the  Act)  supports 
and  provides  assistance  to  States  and 
public  and  private  nonprofit  agencies 
and  organizations  to  assure  that  all 
people  with  developmental  disabilities 
receive  the  services,  assistance  and 
opportu~.ities  necessary  to  enable  them 
to  achieve  their  maximum  pote7.t>jl 
through  increased  independence, 
productivity  and  integration  into  the 
community. 

The  Act  stresses  that  individuals  with 
developmental  disabilities  typically: 

•  Experience  significant  functional 
limitations  due  to  physical  or  mental,  or 
a  combination  of  physical  and  mental, 
impairments;  and  is  manifested  before 
the  person  attains  age  22  (as  described 
in  the  Act.  section  102(5)). 

•  Possess  significant  abilities  of 
which  employers  are  generally  unaware; 

•  Have  wants  and  needs; 

•  Remain  unserved  or  underserved; 
The  Act  further  finds  that: 

•  The  family  and  community  can 
play  a  central  role  in  enhancing  their 
lives  when  properly  supported;  and 

•  It  is  in  the  nation's  interest  for 
people  with  developmental  disabiUties 
to  be  employed,  and  to  live 
conventional  and  independent  lives  as  a 
part  of  families  and  communities. 

Towards  these  ends,  ADD  seeks  to 
enhance  the  capabilities  of  families  in 
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assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 
potential  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities;  as  well  as  to  ensure  the 
protection  of  their  legal  and  human 
rights. 
Programs  funded  under  the  Act  are: 

•  Basic  State  formula  grants; 

•  State  system  for  the  protection  and 
advocacy  of  individual  rights; 

•  Grants  to  University  Affiliated 
Programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination;  and 

•  Grants  for  Projects  of  National 
Significance. 

C.  Description  of  Projects  of  National 
Significance 

Under  Part  E  of  the  Act,  grants  and 
contracts  are  awarded  for  Projects  of 
National  Significance  to  increase  and 
support  the  independence,  productivity 
and  integration  into  the  community  of 
people  with  developmental  disabilities, 
and  to  support  the  development  of 
national  and  state  policy  which 
enhances  the  independence, 
productivity  and  integration  of  these 
individuals.  These  projects  may 
include,  but  are  not  limited  to: 

•  Projects  to  conduct  data  collection 
and  analysis; 

•  Projects  to  provide  technical 
assistance  to  program  components; 

•  Projects  to  provide  technical 
assistance  for  the  development  of 
information  and  referral  systems; 

•  Projects  which  improve  supportive 
living  and  quality  of  life  opportunities 
which  enhance  recreation,  leisure  and 
fitness; 

•  Projects  to  educate  policymakers; 

•  Projects  to  pursue  Federal 
interagency  initiatives; 

•  Projects  that  support  the 
enhancement  of  minority  participation 
in  public  and  private  sector  initiatives 
in  developmental  disabiUties;  and 

•  Other  projects  of  sufficient  size  and 
scope,  and  which  bold  promise  of 
expanding  or  otherwise  improving 
opportunities  for  people  with 
developmental  disabilities  (especially 
those  who  have  multiple  disabilities  or 
are  disadvantaged,  including  cultural 
and  ethnic  minority  groups,  (African 
Americans,  Asian  Americans.  Hispanic 
Americans,  Latino  Americans. 
American  Indian  end  Native  Americans, 
Native  Alaskan  and  Hawaiian)  and  other 
underserved  groups. 

In  addition,  funds  may  be  awarded  for 
technical  assistance  ana  demenstratioo 


projects  (including  research,  training, 
and  evaluation  in  connection  with  such 
projects)  which  expand  or  improve  the 
advocacy  functions  performed  by 
University  Affiliated  Programs.  State 
Developmental  Disabilities  Planning 
Councils,  and  the  Protection  and 
Advocacy  System. 

Section  162(c)  of  the  Act  requires  that 
ADD  publish  in  the  Federal  Register  its 
proposed  priorities  for  grants  and 
contracts  to  carry  out  Projects  of 
National  Significance  for  the  fiscal  year. 
The  Act  also  requires  a  period  of  60 
days  for  public  comments  and 
suggestions  concerning  such  proposed 
priorities.  After  analyzing  and 
considering  such  comments,  ADD  must 
publish  in  the  Federal  Register  final 
priorities  for  such  grants  and  contracts. 
and  solicit  applications  for  funding 
based  on  the  final  priorities  selected. 

The  following  section  presents  the 
proposed  priority  areas  for  Fiscal  Year 
1994  Projects  of  National  Significance. 
We  welcome  specific  comments  and 
suggestions  as  well  as  suggestions  for 
additional  priority  areas.  We  would  also 
like  to  receive  suggestions  on  topics 
which  are  timely  and  relate  to  specific 
needs  in  the  developmental  disunities 
field. 

Topics  of  particular  interest  to  ADD 
for  Fiscal  Year  1994  include  self- 
advocacy  and  empowerment  of 
consumers  and/or  their  families, 
specifically  members  of  diverse 
cultural/ethnicminority  constituencies. 
ADD  is  seeking  disability  and  other 
grassroots  organizations,  minority 
coalitions,  civil  rights  and  other  private 
non-profit  organizations  experienced  in 
working  with  cuUurally  diverse 
communities  to  develop  successful 
collaborative  models  for  supporting  the 
ability  of  minorities  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination  by  engaging  in 
leadership  activities  in  their 
commimities.  Such  leadership  activities 
at  a  minimum  should  provide  them  the 
needed  knowledge,  skills  and 
confidence  to  access  services  and  other 
supports  available  to  them. 

Part  II.  Fiscal  Year  1994  Proposed 
Priority  Areas  for  Projects  of  National 
Significance 

ADD  is  interested  in  all  comments 
and  recommendations  which  address 
areas  of  existing  or  evolving  national 
significance  related  to  the  field  of 
developmental  disabilities. 

We  also  solicit  recommendations  for 
project  activities  which  will  advocate 
for  public  policy  change  and 
community  acceptance  of  all  people 
with  developmental  disabilities  and 
families  so  that  such  persons  natve  the 


services,  supports,  and  other  assistance 
and  opportunities  necessary  to  enable 
them  to  achieve  their  maximum 
potential  through  increased 
independence,  productivity,  and 
integration  into  the  community. 

ADD  is  also  interested  in  activities 
which  promote  the  inclusion  of  all 
people  with  developmental  disabilities 
including  persons  with  the  most  severe 
disabilities,  in  community  life;  which 
promote  the  interdependency  of  all 
people  with  developmental  disabilities 
with  all  others;  and  which  recognize  the 
contributions  of  these  individuals,  as 
such  individuals  share  their  talents  at 
home,  school,  and  work,  and  in 
recreation  and  leisure  time. 

No  proposals,  concept  papers  or  other 
forms  of  applications  should  be 
submitted  at  this  time.  Any  such 
submission  will  be  discarded. 

ADD  will  not  respond  to  individual 
comment  letters.  Howrever,  all 
comments  will  be  considered  in 
preparing  the  final  funding  solicitation 
announcement  and  will  be 
acknowledged  and  addressed  in  that 
announcement. 

Comments  diould  be  addressed  to: 
Bob  Williams,  Commissioner, 
Administration  on  Developmental 
Disabilities.  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services,  room  329-D  HHH 
Building,  200  Independence  Avenue. 
SW..  Washington,  DC  20201. 

Proposed  riscal  Year  1994  Priority  Ana 
1:  Leadership  Education  and 
Development  of  Individuals  With 
Disabilities  and  Their  Families  From 
Culturally  Diverse  Backgrounds 

In  recent  years,  individuals  with 
developmental  and  other  disabilities 
have  benefitted  from  new  approaches  to 
providing  services  that  dramatically 
changed  the  lives  of  many  of  those  who 
were  previously  unserved  or 
underserved.  However,  many 
individuals  and  famiUes.  particularly 
those  of  culturally  diverse  backgrounds, 
remain  on  the  outside  looking  in.  Many 
such  individuals  may  seem  to  have  bera 
invisible  in  the  developmental 
disabilities  community.  Chie  to  a  long 
history  of  cultural  stereotyping  of  such 
individuals,  open  discussions  about 
disabilities  remain  a  very  sensitive  and 
emotionally  charged  topic  in  some 
communities.  Although  minority 
individuals  and  families  are  affected  by 
developmental  and  other  disabilities  (as 
the  population  at  large),  many  often 
cannot  gain  access  to  the  service  system 
let  alone  fully  participate  in  or  benefit 
from  it  In  many  instances,  these 
individuals  and  families  may  be  poor. 
may  live  in  isolated  areas;  may  be 
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homeless  or  lack  general  knowledge 
about  the  services  available  to  them  or 
how  the  system  works. 

Therefore,  ADD  is  proposing  to  fund 
Projects  of  National  Significance  (PNS) 
that  target  individuals  with 
developmental  disabilities  and  their 
families  from  culturally  diverse 
backgrounds  in  an  effort  to  enable  them 
to  impact  service  delivery  and  fully 
access  the  services  they  need.  These 
projects  would  strengthen  the  ability  of 
individuals  with  developmental 
disabilities  and  their  families  from 
culturally  diverse  backgrounds  to  serve 
as  leaders  and  advocates  on  critical 
issues  in  the  developmental  disabilities 
field,  particularly  in  their  own 
communities.  These  projects  would 
assist  individuals  with  developmental 
disabilities  from  culturally  diverse 
backgrounds  and  their  families  in  the 
development  and  implementation  of 
effective  methods  of  communication 
and  systems  change  to  increase  public 
awareness,  inform  individuals  from 
culturally  diverse  backgrounds  with 
disabilities  of  issues  and  services,  and  to 
develop  and  to  implement  networking 
strategies  that  improve  access  to 
community  resources.  Furthermore, 
these  projects  would  institutionalize 
action  strategies  that  promote  policies 
and  practices  which  are  family-centered 
and  community-based. 

ADD  is  particularly  interested  in 
grassroots  organizations  with  a  record  of 
planning  and  implementing  programs 
with  individuals  from  culturally  diverse 
backgrounds,  such  as  major  civil  rights 
organizations,  minority  coalitions,  and 
other  private  non-profits  that  would  be 
able  to  establish  ongoing  working 
relationships  with  State  Developmental 
Disabilities  Planning  Councils, 
University  Affiliated  Programs, 
Protection  and  Advocacy  Systems  and 
other  relevant  community  resources. 

It  is  essential  to  identify  local  linkages 
to  establish  collaborative  agreements/ 
arrangements  on  critical  issues  in  the 
developmental  disabilities  field  that 
would  strengthen  the  capacity  of 
individuals  to  serve  as  leaders/ 
advocates  9n  behalf  of  themselves  and 
their  families. 

Every  effort  will  be  made  to 
coordinate  the  activities  under  this 
priority  areas  with  the  Department  of 
Education  and  other  Federal  agencies. 

Proposed  Fiscal  Year  1994  Priority  Area 
2:  Expanding  the  Scope  of 
Developmental  Disabilities  Planning. 
Councils 

Individuals  with  significant 
disabilities  other  than  developmental 
disabilities  can  and  have  benefitted 
hxim  the  systems  change,  capacity 


buil  ling  and  advocacy  activities  of  the 
Devi  flopmental  Disabilities  Planning 
Cou  icils  (DDPCs)  authorized  by  Part  B 
of  tl  B  Act.  In  response  to  concerns  of 
som  5  advocates  in  the  States,  ADD 
proj  OSes  to  award  funds  to  study  the 
expi  nsion  of  the  scope  of  DDPCs  to 
incl  ide  concerns  of  a  broad  range  of 
citij  3ns  with  disabilities  other  than 
dev(  lopmental  disabilities.  Because  this 
issu  ( is  complex  and  little  information 
is  a\  ailable  regarding  the  implications 
of  SI  ch  an  expansion.  ADD  is  interested 
in  ft  nding  three  types  of  projects  to 
exp  ore  the  effects  of  such  an  expansion: 

•  A  short-term  (not  to  exceed  six 
mor  ths)  study  of  DDPCs  that  are 

cun  mtly  authorized  under  State  law  to 
foci  5  on  individuals  with  disabilities 
oth«  r  than  developmental  disabilities  as 
wel  as  persons  with  developmental 
disa  lilities. 

•  Pilot  studies  in  up  to  five  (5) 
add  tional  states  by  DDPCs.  in 

con  unction  with  and  with  support  from 
Prot  K;tion  and  Advocacy  systems  and 
Uni  'ersity  Affiliated  Programs,  to 
exp  ore  the  implications  of  expanding 
the  lurrent  scope  of  Council  activity. 
Pilo  s  are  expected  to  be  completed 
wit!  in  15  months. 

•  A  national  study  of  the  process, 
outc  omes,  and  implications  of  the  five 
(5)  [  ilot  studies.  Completion  of  this 
stuc  y  is  expected  five  months  following 
the  jilots. 

U  ider  separate  contractual 
solii  itations,  ADD  proposes  to  award 
fun<  s  to  provide  technical  assistance  to 
imp  ove  the  functions  of  the  DD 
Cou  icil.  Protection  and  Advocacy 
Sysl  Bm.  and  the  University  Affiliated 
Proj  ram;  and  to  develop  information 
and  referral  systems. 

A  DD  also  proposes  to  fund  projects 
thro  jgh  demonstrations  as  well  as 
pro<  urements  that  would  ensure  the 
inte  jration  and  active  participation  of 
raci  il  and  ethnic  minorities  into  the 
"mc  instream"  of  the  service  delivery 
syst  im. 

(Fed  iral  Catalog  Domestic  Assistance 

Nun  ber  13.631  Developmental  Disabilities — 

Proj(  cts  of  National  Significance) 

Date  1:  Janaury  14. 1994. 

Bob  iVilliams, 

Com  nissioner.  Administration  on 

Devi  lopmental  Disabilities. 

(FR   )oc  94-4103  Filed  2-23-94;  8:45  am) 

BILUI  IQ  COOe  4184-01-P 


Cen  ters  for  Disease  Control  and 
Prei  ention 

Cho  rionic  Villus  Sampling  Meeting 

T  le  National  Center  for 
Environmental  Health  (NCEH)  of  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Chorionic  Villus  Sampling  (CVS) 
Meeting. 

Time  and  Date:  8:30  a.m.-5  p.m..  Friday, 
March  11.1994. 

Place:  CDC,  Auditorium  A,  1600  Clifton 
Road.  NE.,  Atlanta,  Georgia  30333. 

Status:  Open  to  public  for  observation  and 
comment,  limited  only  by  space  available. 

Purpose:  CVS  is  an  obstetrical  diagnostic 
procedure  done  prenatally  to  detect  genetic 
abnormalities.  The  safety  of  the  procedure 
has  been  questioned  since  infants  have  been 
reported  with  birth  defects  (limb  deficiency) 
after  their  mothers  had  undergone  CVS. 
Studies  have  been  published  which  tx)th 
support  and  contradict  the  hypothesis  that 
CVS  has  caused  birth  defects.  CDC  has 
recently  completed  a  multistate  study 
investigating  the  association  between  limb 
deficiency  and  CVS.  CDC  will  convene  this 
public  meeting  to  discuss  all  recent  studies 
of  this  issue  and  to  receive  advice  from 
individual  participants  on  establishing 
public  health  recommendations  for  CVS 
utilization. 

Matters  to  Be  Discussed:  An  invited  group 
of  qualified  individuals  will  be  asked  to 
provide  comments  on  recent  studies  of  limb 
deficiency  after  CVS.  The  risk  for  these  birth 
defects  will  be  discussed  in  the  context  of 
other  risks,  benefits,  and  alternatives  of  the 
procedure.  A  written  commentary  from  CDC 
which  provides  recommendations  for  CVS  ' 
utilization  will  also  be  discussed. 

Contact  Person  for  More  Information:  ]. 
David  Erick.son,  D.D.S..  Ph.D..  Chief,  Birth 
Defects  and  Genetic  Diseases  Branch, 
Division  of  Birth  Defects  and  Developmental 
Disabilities,  NCEH,  CDC,  Mailstop  F-45, 
4770  Buford  Highway.  NE.  Atlanta.  Georgia 
30341-3724.  telephone  404/488-7160. 

Datad:  February  17, 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  D(x;.  94-4124  Filed  2-23-94;  8:45  am) 

WLUNO  COOC  416»-1S-M 


Technical  Advisory  Committee  for 
Diat>etes  Translation  and  Community 
Control  Programst  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Technical  Advisory  Committee  for 
Diat)etes  Translation  and  Community  Control 
Programs. 

Time  and  date:  8:30  a.m.-4  p.m.,  Monday. 
March  14. 1994. 

Place:  Sheraton  Gateway  Hotel,  1900 
Sullivan  Road,  College  Park,  Georgia  30337. 

Sfatus:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC.  regarding 


priorities  and  feasible  goals  for  translation 
activities  and  community  control  programs 
designed  to  reduce  risk  factors,  morbidity 
and  mortality  associated  with  diabetes  and 
its  complications.  The  committee  advises 
regarding  policies,  strategies,  goals  and 
objectives,  and  priorities;  identifies  research 
advances  and  technologies  ready  for 
translation  into  widespread  community 
practice;  recommends  public  health 
strategies  to  be  implemented  through 
community  interventions;  advises  on 
operational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigation;  and  advises 
regarding  the  coordination  of  programs  with 
Federal,  voluntary,  and  private  resources 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Matters  to  be  discussed:  The  committee 
will  discuss  the  status  of  the  Request  for 
Application  that  will  be  issued  for  award  in 
June  1994  and  the  expansion  of  state-based 
diabetes  control  programs.  The  committee 
will  review  and  provide  input  on  Project 
DIRECT  (Diabetes  Intervention:  Reaching  and 
Educating  Communities  Together),  social 
marketing,  and  the  Health  Communications 
Plan.  The  committee  will  discuss  national 
diabetes  surx'eillance  and  future  conference 
strategies.  Committee  members  will  make 
recommendations  to  the  Division  of  Diabetes 
Translation  on  coordination  and 
implementation  of  diabetes  translation 
activities  and  the  role  of  the  committee 
within  this  coordination  process.  Division  of 
Diabetes  Translation  staff  will  provide 
updates  on  projects  and  initiatives  currently 
operational  within  the  Division. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Cheryl  Counts,  Program  Specialist.  Division 
of  Diabetes  Translation,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC,  4770  Buford  Highway.  NE., 
(K-10),  Atlanta,  Georgia  30341-3724.  ' 
telephone  404/488-5004. 

Dated:  February  16. 1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  94-4123  Filed  2-2:  Q4;  8:45  am] 

BILUNG  CODE  4163-1S-M 


Food  and  Drug  Administration 
[Docket  No.  94F-O008] 

Analytical  Systems  Engineering  Corp.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Analytical  Systems  Engineering 
Corp.  (ASEC)  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 


the  safe  use  of  a  machine  source  of  high 
energy  X-rays  to  inspect  cargo 
containers  which  may  contain  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  28, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204, 
202-254-9523. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4M4407)  has  been  filed  by 
Analytical  Systems  Engineering  Corp., 
5400  Shawnee  Rd.,  suite  100. 
Alexandria,  VA  22312.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  179.21  Sources  of 
radiation  used  for  inspection  of  food,  for 
inspection  of  packaged  food,  and  for 
controlling  food  processing  (21  CFR 
179.21)  be  amended  to  provide  for  the 
safe  use  of  a  machine  source  of  high 
energy  X-rays  to  inspect  cargo 
containers  which  may  contain  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  28, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  resuhs  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 


evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  February  10, 1994. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-4077  Filed  2-23-94;  8:45  am] 

BILLING  COOE  416fr-01-F 


[Docket  No.  »4N-000q 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  oxidized 
bis{hydrogenated  tallow  alkyl)amines  as 
a  process  stabilizer  for  polypropylene 
intended  for  use  in  contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  28. 1994. 

ADDRESSES:  Submit  written  comments    * 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklavm  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204- 
0002, 202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4410)  has  been  filed  by 
Ciba-Geigy  Corp..  Seven  Skvline  Dr.. 
Hawthorne.  NY  10532.  Thepetition 
proposes  that  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  oxidized  bis(hydrogenated 
tallow  alkyDamines  (CAS  Reg.  No. 
143925-92-2)  as  a  process  stabilizer  for 
polypropylene  intended  for  use  in 
contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
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that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  March  28, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Hnding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Febraary  15, 1994. 
Janke  F.  Oliver, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc.  94-4080  Filed  2-23-94;  8:45  am? 
BILUNQ  CODE  416»-«1-f 

Health  Resources  and  Services 
Administration  Advisory  Council; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  1994.       ^ 

Name:  Departments  of  Family  Medicine 
Review  Committee. 

Date  and  Time:  April  4-6, 1994,  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  Regency 
Room.  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

Open  on  April  4,  8:30  a.m.-9:30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose;  The  Departments  cf  Family 
Modicine  Review  Committee  shall  review 
applications  that  assist  in  meeting  the  costs 
of  C5tal>lishing,  maintaining,  or  improving 
academic  administrative  units  (which  may  be 
departments,  divisions,  or  other  units)  to 
provide  ciinical  instruction  in  family 
medic  inf. 

.  Agenda:  The  open  portion  of  the  meeting 
Kill  aner  welcome  and  opening  remarks, 
fmanciai  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  April  4,  at  11  a.m.  for  the 


remfcinder  of  the  meeting  for  the  rfeview  of 
grar  t  applications.  The  closing  is  in 
acc(  rdance  with  the  provisions  set  forth  in 
sect  on  552b(c)(6),  title  5  U.S.C,  and  the 
Det(  rmination  by  the  Associate 

inistrator  for  Policy  Coordination, 

th  Resources  and  Services 

linistration,  pursuant  to  Public  Law  92- 
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one  wishing  to  obtain  a  roster  of 
mer  ibers,  minutes  of  meeting,  or  other 

ant  information  regarding  the  subject 
Cor^mittee  should  contact  Mrs.  Sherry 

!e.  Executive  Secretary,  Departments 
ily  .Medicine  Review  Committee,  room 
4C-|8,  Parklawn  Building.  5600  Fishers 

Rockville,  Maryland  20857,  Telephone 
443-6874. 
A^nda  Items  are  subject  to  change  as 
ities  dictate. 

I;  February  17, 1994. 
E.Bauiii, 

AdJjisory  Committee  Management  Officer, 
HRl  A. 


Dited; 


Doc.  94-4082  Filed  2-23-94;  8:45  am] 
COOC  4160-1S-P 


Nal  onal  Institutes  of  Health 

Me  !tings  of  Panel/Request  for  Public 
Coi  nment 

^  otice  is  hereby  given  of  the  future 
me  ting  dates  of  the  National  Institutes 
of  If  ealth  (NIH)  Human  Embryo 
Res  earch  Panel,  a  panel  of  special 
cor  sultants  to  the  Advisory  Committee 
to  t  le  Director  (ACD).  NIH.  established 
to  I  jcommend  guidelines  for  Federal 
fun  Jing  of  human  embryo  research. 
Far  el  meetings  will  be  held  March  14, 
Ap  il  11,  May  4,  and,  tentatively,  Jime 
21.  The  March  meeting  will  be  held 
froi  ti  8:30  a.m.  to  6  p.m.  at  the  Bethesda 
Ma  Tiott  Hotel.  5151  Pooks  Hill  Road, 
Bet  lesda,  Maryland.  Logistical 
inf(  rmalion  about  subsequent  Panel 
me  itings  will  be  available  from  the 
cor  tact  office  listed  below. 

I  ntil  June  1993,  Federal  regulations 
gov  erning  research  on  human  subjects 
(45  CFR  part  46)  required  research 
inv  living  i7i  vitro  fertilization  (IVF)  to 
be  ;  eviewed  by  an  Ethics  Advisory 
Boi  rd  (EAB).  Because  of  the  absence  of 
an  lAB  since  1980,  Federal  funding  of 
rVI  protocols  was  not  possible.  With  the 
en£  ctment  of  the  NIH  Revitalization  Act 
of :  993  (Pub.  L.  103-43).  the  regulatory 
pro  i-ision  requiring  EAB  review  of  IVF 
pro  josals  was  nullified.  As  a  result,  IVF 
pro  30sals,  as  well  as  research  involving 
hui  lan  embryos  that  result  from  IVF  or 
oth  ir  sources,  may  now  be  considered 
for  "ederal  funding. 

1  he  NIH  has  received  a  number  of 
ap{  lications  for  support  in  this  area  and 
in  t  he  related  field  of  parthenogenesis. 
Ho  vever,  before  proceeding  with  the 
cor  sideration  of  specific  human  embryo 


research  proposals  for  funding,  the  NIH 
must  address  the  pit)found  moral  and 
ethical  issues  raised  by  the  use  of 
human  embryos  in  research  and  develop 
guidelines  to  govern  the  review  and 
conduct  cf  Federally-funded  research. 
Panel  members  will  be  asked  to 
consider  various  areas  of  research 
involving  the  human  embryo  and 
provide  advice  as  to  those  areas  they 
view  to  be  acceptable  for  Federal 
funding,  areas  that  warrant  additional 
review,  and  areas  that  are  unacceptable 
•for  Federal  support.  For  those  areas  of 
research  considered  acceptable  for 
Federal  funding,  the  Panel  will  be  asked 
to  recommend  spmcific  guidelines  for 
the  review  and  conduct  of  this  research. 
Issues  related  to  human  germ-line  gene 
modification  are  not  within  the  Panel's 
purview.  The  Panel's  final  report  will  be 
presented  to  the  ACD  for  review. 

A  critical  part  of  the  process  of 
considering  these  issues  is  to  gain  an 
understanding  of  the  diversity  of  beliefs 
and  opinions  held  about  the  moral 
status  of  the  human  embryo  and  about 
Federal  funding  of  research  involving 
the  human  embryo.  The  NIH  is  seeking 
public  comment  on  Federal  funding  of 
human  embryo  research  for 
consideration  by  the  Panel  and 
encourages  interested  individuals  and 
organizations  to  share  with  the  Panel 
their  views  and  perspectives  on  this 
important  topic.  Those  who  wish  to 
submit  written  comments  of  any  length 
should  forward  these  to  Steven  Muller, 
Ph.D..  Chair,  NIH  Human  Embryo 
Research  Panel,  c/o  National  Institutes 
of  Health,  9000  Rockville  Pike,  Building 
#1,  room  218,  Bethesda,  Maryland 
20892.  To  ensure  that  public  input  is 
available  to  the  Panel  during  its 
deliberations,  written  comments  should 
be  received  in  advance  of  the  Panel's 
fourth  scheduled  meeting.  May  4, 1994. 

Each  meeting  of  the  Panel  v/ill  also 
provide  an  opportunity  for  interested 
individuals  and  organizations  to  make 
brief  oral  presentations  to  the  Panel. 
During  the  first  Panel  meeting,  public 
commentary  was  heard  in  a  two-hour 
session.  To  register  to  make  an  oral 
statement  before  the  Panel,  individuals 
and  organizations  should  contact  Ms. 
Peggy  Schnoor  at  the  NIH  by 
telephoning  301—496-1454  or  by 
sending  a  facsimile  message  to  301- 
402-0280  or  301-402-1759.  Oral 
statements  must  not  exceed  five  minutes 
in  length,  and  a  copy  of  the  remarks 
should  be  forwarded  to  the  above 
address  one  week  in  advance  of  the 
scheduled  presentation  date. 
Opportunities  to  present  statements  will 
be  determined  by  the  order  in  which 
requests  are  received. 
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The  NIH  will  endeavor  to  provide 
seating  for  all  members  of  the  public 
who  wish  to  attend  the  meetings. 
Individuals  are.  however,  asked  to 
notify  the  NIH  of  their  interest  in 
attending  by  using  the  telephone  or 
facsimile  numbers  listed  above. 
Individuals  who  require  special 
accommodations  are  also  asked  to 
contact  Ms.  Schnoor  at  the  above 
number.  General  questions  about  the 
Panel  or  future  meetings  should  also  be 
directed  to  Ms.  Schnoor. 

Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

IFR  Doc.  94-4176  Filed  2-23-94;  8:45  am] 

BIUJNG  COOE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Grants  for  Comprehensive  Community 
Mental  Health  Services  for  Children 
and  Adolescents  with  Serious 
Emotional  Disturbances 

AGENCY:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 

ACTION:  Program  update  and 
reannouncement. 

The  Center  for  Mental  Health  Services 
(CMHS)  is  reannouncing  the  following 
grant  program: 

Grants  for  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbance 

Under  the  authority  of  section  561  of 
the  Public  Health  Service  Act.  as 
amended  by  Public  Law  102-321.  the 
CMHS  will  accept  applications  from 
States,  political  subdivisions  of  States, 
and  Indian  tribes  for  the  purpose  of 
providing  comprehensive  community 
mental  health  services  for  children  and 
adolescents  with  serious  emotional 
disturbance.  The  grants  will  be  used  to 
support  a  broad  array  of  community- 
based  and  family-focused  services  for 
children  and  adolescents  with  serious 
emotional,  behavioral,  or  mental 
disorders  to  enable  commimities  to 
develop  coordinated  local  systems  of 
care  which  involve  mental  health,  child 
welfare,  education,  juvenile  justice  and 
other  agencies,  as  appropriate. 
Approximately  $10-15  million  will  be 
available  to  support  approximately  10- 
15  grants  in  FY  1994.  The  receipt  date 
for  applications  for  FY  1994  funds  is 
May  10. 1994.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  9 J.] 04. 


The  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbance  program  was  originally 
announced  on  April  15, 1993  (Federal 
Register,  Vol.  58,  No.  71)  and  FY  1993 
grant  awards  were  made  in  September 
1993.  This  program  has  subsequently 
been  updated  to:  (1)  Provide  further 
clarification  of  the  definition  of  a 
community;  (2)  provide  additional 
specifications  on  the  services  that  a 
grantee  must  provide  in  developing  the 
system  of  care;  (3)  clarify  that  Indian 
tribal  applicants  receiving  grants  under 
Section  103  of  P.L.  93-638  are  exempt 
fiom  the  restriction  which  prohibits  the 
use  of  Federal  funds  as  a  match;  (4) 
provide  greater  explanation/clarification 
of  the  review  criteria;  and  (5) 
incorporate  other  minor  technical 
changes  related  to  individual  contacts 
and  addresses,  and  to  help  ensure 
overall  clarity. 

Application  kits  including  the  PHS 
5161-1  application  form,  a  copy  of  the 
updated  annoimcement,  and  guidance 
for  submitting  an  application  are 
available  from:  Grants  Management 
Office,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane,  room  15- 
87,  Rockville.  MD  20857.  Telephone: 
(301) 443-4456. 

For  additional  information  regarding 
the  program  and/or  application 
procedures,  contact:  Gary  DeCarolis. 
Chief.  Child,  Adolescent  and  Family 
Branch,  Center  for  Mental  Health 
Services,  SAMHSA.  5600  Fishers  Lane, 
room  llC-09,  Rockville,  MD  20857, 
Telephone:  (301)  443-1333. 

Dated:  February  16, 1994. 
Richard  Kopanda. 
Acting  Executive  Officer.  SAMHSA. 
IFR  Doc.  94-4104  Filed  2-23-94:  8:45  am] 
BILUNG  COOE  4ie2-2l>-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-940-4210-06;  CACA  29517] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
270  acres  of  National  Forest  System 
land  for  the  protection  of  the  State's  rare 
plant,  Senecio  Layneae  (Laynes 
Butterweed)  and  to  control  public 
access  expires  on  March  25. 1994.  and 
the  land  will  be  opened  to  mining.  It  has 


been  and  remains  open  to  surface  entry 
and  mineral  leasing. 

EFFECTIVE  DATE:  March  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  Califomia  State 
Office.  2800  Cottage  Way,  room  E-2845, 
Sacramento,  Califomia  95825,  916-978- 
4820. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  57  FR 10366. 
March  25. 1992,  which  segregated  the 
land  described  therein  for  up  to  2  years 
fiom  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  other  forms  of 
disposition  which  may  by  law  be  made 
of  National  Forest  System  land.  The  2- 
year  segregation  expires  March  25. 1994. 

The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Mount  Diablo  Meridian 

El  Dorado  National  Forest 

T.12N.,R.  lOE., 
Sec.  24,  lot  2,  NWV4NWV4,  SV2NWV«. 
N'/zSW'/i,  E'ASW'ASWV*.  and 
SE'ASVVV*. 

The  area  described  contains  270  acres  in  El 
Dorado  County. 

At  10  a.m.  on  March  26, 1994,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  Tand 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  2  Federal  law.  The  Bureau 
of  Land  Management  will  not  intervene 
in  disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  February  1, 1994. 
Nancy  J.  Alex, 
Chief  Lands  Section. 

IFR  Doc.  94-3130  Filed  2-23-94;  8:45  am) 
MLUNQ  CODE  4M1-«»-r 


8998 


Federal  Register  / 


P4V..«3(M210-05:  N-33727] 

Tennination  of  Recreation  and  Pul>lic 
Purposes  Classification  and  Opening 
Order;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates 
Recreation  and  Public  Purposes 
classification,  N-33727  in  its  entirety 
and  opens  the  land  to  appropriation 
under  the  public  land  laws  and  the 
general  mining  laws. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  elective  with  the 
publication  of  this  dociunenL  The  land 
will  be  open  to  entry  at  10  a.m.  on 
March  28. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark.  BLM  Nevada  State  Ofilce, 
850  Harvard  Way.  P.O.  Box  12000, 
Reno.  NV  89520,  (702)  785-6530. 
SUMMARY:  In  1983,  in  response  to  an 
application  from  the  City  of  Elko  for  a 
sewage  treatment  facility,  the  lands 
described  in  this  notice  were  classified 
as  suitable  for  lease  with  an  option  to 
purchase  pursuant  to  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869.  869-1  to  869-4).  Disposal  of 
these  lands  for  a  sewage  treatment 
facility  is  no  longer  authorized  under 
the  Recreation  and  Public  Pxirposes  Act.. 
Therefore,  pursuant  to  section  7  of  the 
Taylor  Grazing  Act  (48  StaL  1272)  and 
the  authority  delegated  by  Appendix  1 
of  Bureau  of  Land  Management  Manual 
1203.  Recreation  and  Public  Piirposes 
classification  N-33727  is  hereby 
terminated  in  its  entirety: 

Mount  Diablo  Meridian,  Nevade 

T.  34  N.,  R.  55  E. 
Sec.  28.  SWV«NEV4.  S>/i.NWV«,  SWV«. 

WV^W'/jSE'/.: 
Sec.  29,  lou  1-4.  inclusive  SE'ANE'A, 

SEV2SWV4.  SEV«; 
Sec.  32,  NEV«NWV4NWV«.  S'/^jNWV4NWV4. 

SWV,NWV4,WV2SEV4; 
The  area  described  contains  approximately 
847.82  acres  in  Elko  County,  Nevada. 

At  10  a.m.  on  March  28. 1994,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  existing  classifications 
and  withdrawals,  pending  lawsuits,  and 
requirements  of  applicable  law.  All 
valid  applications  received  prior  to  or  at 
10  a.m.  on  March  28, 1994  will  be 
considered  as  simultaneously  filed.  All 
other  applications  received  will  be 
considered  in  the  order  of  filing. 

At  10  a.m.  on  March  28. 1994.  the 
land  will  also  be  open  to  the  operation 
of  the  mining  laws.  Appropriation  of 
land  under  the  general  mining  laws 
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to  the  date  and  time  of  restoration 
is  un  luthorized.  Any  such  attempted 
appr  tpriation,  including  atteinpted 
adve  ■se  possession  under  30  U.S.C.  38, 

""{vest  no  rights  against  the  United 
Stat^.  Acts  required  to  establish  a 
locat  on  and  to  initiate  a  right  of 
possi  ssion  are  governed  by  State  law 
whei  i  not  in  conflict  with  Federal  law. 
The  tureau  of  Land  Management  will 
not  i  itervene  in  disputes  between  rival 
locat  )rs  over  possessory  rights  since 
Conf  ress  has  provided  for  such 
detei  [ninations  in  local  courts.  The  land 
rema  ns  open  to  the  mineral  leasing  and 
mate  ial  sale  laws. 


Robeil 

Depu 
(FR 

BILUNft 


G.  Steele, 

y  State  Director,  Operations. 

94-4092  Filed  2-23-94;  8:45  am] 
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[CA^  10-4210-04,  CACA  25889;  1-00160 
GP4-  )27] 

Reat  y  Action;  Exchange  of  Public  and 
Priv«  le  Land  in  El  Dorado  County,  CA; 
Corr  iction 

In  lotice  document  89-27715 
begii  ning  on  page  48817  in  the  issue  of 
Monday,  November  27, 1989.  make  the 
following  correction: 

On  page  48817,  in  the  last  line  of  the 
third  column,  the  word  southeast  is 
here!  y  corrected  to  read  northwest. 

Fo  a  period  of  45  days  from 
publ  cation,  interested  parties  may 
subn  it  comments  to  the  District 
Man)  ger,  c/o  Area  Manager.  Folsom 
Reso  irce  Area.  Folsom,  CA  95630 
Timo  by  J.  Carroll, 
Actin ',  Area  Manager. 
(FR  E  X.  94-3963  Filed  2-23-94;  8:45  am) 
BiUlM  I  COOE  431»-40-M 
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Peilv  Amendment  to  the  Fishermen's 
Prot«  cthre  Act;  Request  for 
CertI  Ication  of  the  People's  Republic 
of  CI  ina  and  Taiwan;  Conservation  of 
Ends  ngered  Species  Subject  to  Illegal 
Inter  lational  Trade 

AGEN  :y 


:  Fish  and  Wildlife  Service, 
ACTldN:  Notice. 


Inter  or 


SUMNJARY:  On  November  8, 1993,  the 
Depa  Iment  of  the  Interior  received  a 

peti  ion"  to  certify  the  People's 
Repvj  )lic  of  China  and  Taiwan  imder 

P  illy  Amendment  to  the 
Fish«  rmen's  Protective  Act  for 

nde  mining  the  effectiveness  of  the 
Conv  jntion  on  International  Trade  in 
Enda  igered  Species  of  Wild  Fauna  and 
Flor^  (CITES,  or  the  Convention).  The 


U.S.  Fish  and  Wildlife  Service  (Service) 
is  the  agency  responsible  for  the 
implementation  of  CmES  in  the  United 
States.  The  request  alleged  unlawful 
international  trade  by  nationals  of  the 
People's  Republic  of  Qiina  and  Taiwan, 
in  the  following  species:  Asiatic  black 
bears,  Asian  brown  bears.  Malayan  sun 
bears,  sloth  bears,  clouded  leopards, 
leopards,  snow  leopards,  gibbons,  and 
orangutans.  The  People's  Republic  of 
China  and  Taiwan  were  previously 
certified  by  the  Secretary  of  the  Interior 
under  the  Pelly  Amendment  on 
September  7. 1993  for  undermining  the 
effectiveness  of  CITES  for  trade  in 
rhinoceros  and  tiger  parts  and  products. 
This  notice  requests  comments  emd 
information  from  the  public  on  the 
following:  the  international  trade  in 
Asiatic  black  bears,  Asian  brown  bears, 
Malayan  sim  bears,  sloth  bears,  clouded 
leopards,  leopards,  snow  leopards, 
gibbons,  and  orangutans,  particularly 
involving  the  People's  Republic  of 
China  and  Taiwan;  the  conservation 
status  of  these  species  in  the  wild;  the 
effect  of  illegal  trade  on  their 
populations;  whether  or  not  actions  of 
nationals  of  the  People's  Republic  of 
China  and/or  Taiwan  are  undermining 
the  effectiveness  of  CITES;  and  any 
illegal  trade  in  these  species  by 
nationals  of  other  countries  or  entities. 
This  information  will  be  utilized  by  the 
Service  in  determining  whether  the 
existing  certification  should  be 
amended  to  cover  these  additional 
species. 

DATES:  The  Fish  and  Wildlife  Service 
will  consider  written  information  and 
comments  on  these  issues  received  by 
April  25. 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director,  U.S.  Fish  and  Wildlife 
Service,  c/o  Chief.  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive,  room  420C,  Arlington,  VA  22203. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  8, 1993,  the  Department 
of  the  Interior  received  a  "petition"  to 
certify  the  People's  Republic  of  China 
and  Tafwan  under  the  Pelly 
Amendment  to  the  Fishermen's 
Protective  Act  for  undermining  the 
effectiveness  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  the  agency 
responsible  for  the  implementation  of 
CITES  in  the  United  States.  Both  the 
People's  Republic  of  China  and  Taiwan 
were  previously  certified  by  the 
Secretary  imder  the  Pelly  Amendment 
on  September  7, 1993  for  undermining 


the  effectiveness  of  CITES  for  trade  in 
rhinoceros  and  tiger  parts  and  products. 
The  November  8. 1993  letter  requesting 
certification  was  submitted  by  the 
following  oiganizations:  Environmental 
Investigation  Agency.  Earth  Island 
Institute.  Animal  Welfare  Institute. 
Society  for  Animal  Protective 
Legislation.  Defenders  of  Wildlife. 
International  Primate  Protection  League, 
and  World  Society  for  the  Protection  of 
Animals.  The  letter  provided 
information  on  the  alleged  illegal 
international  trade  by  nationals  of  the 
People's  Republic  of  China  and  Taiwan 
in  the  following  species:  Asiatic  black 
bears.  Asian  brown  bears.  Malayan  sun 
bears,  sloth  bears,  clouded  leopards, 
leopards,  snow  leopards,  gibbons,  and 
orangutans.  Although  the  November  8 
letter  focusses  on  the  certification  of 
China  and  Taiwan,  international  trade 
in  other  countries  with  respect  to  these 
species  is  also  alleged  in  the  materials 
appended  to  the  letter.  Public  comment 
is  requested  on  the  international  trade 
in  each  of  these  species,  including,  but 
not  limited  to.  trade  by  nationals  of  the 
People's  Republic  of  China.  Taiwan,  and 
other  countries  mentioned  in  the 
appended  materials. 

The  Service  has  reviewed  and 
analvzed  this  supplemental  data,  in 
combination  witii  other  information  in 
the  Service's  files  on  trade  in  the  species 
mentioned  in  the  November  8  letter 
(Asiatic  black  bears.  Asian  brown  bears. 
Malayan  sun  bears,  sloth  bears,  clouded 
leopards,  leopards,  snow  leopards, 
gibbons,  and  orangutans).  All  of  the 
species  mentioned  in  the  letter  are  listed 
in  CITES  Appendix  I.  and  are  therefore 
considered  to  be  species  threatened 
with  extinction  which  are  or  may  be 
affected  by  trade,  among  other  factors. 
Because  ll.e  species  are  listed  in 
Appendix  I,  any  primarily  commercial 
trade  in  these  species  is  generally  in 
violation  of  the  Convention.  The  letter 
provided  information  to  support  the 
allegation  that  illegal  trade  is  continuing 
in  specimens  of  these  species, 
particularly  involving  nationals  of  the 
People's  Republic  of  China  and  Taiwan. 

Tne  Service  is  aware  that  habitat  loss 
and  fragmentation  is  a  major  factor 
threatening  these  and  many  other 
endangered  species.  In  addition,  and  in 
the  context  of  the  Pelly  Amendment,  the 
supplemental  information  alleges  that 
these  species  are  also  threateneid  with 
extinction  by  international  trade,  either 
as  live  animals  or  as  parts  and  products. 
All  of  these  species  hiave  declined 
significantly  in  recent  years,  with  some 
populations  entirely  extirpated  and 
others  on  the  verge  of  extinction.  The 
November  8  letter  provides  detailed 
information  on  both  the  internal  and 


international  trade  in  parts  and  products 
of  these  species,  involving  nationals  of 
both  the  People's  Republic  of  China  and 
Taiwan.  The  letter  provides  information 
alleging  that  these  species  are 
threatened  with  extinction  by  the 
following  types  of  international  trade, 
either  as  live  animals  or  as  parts  and 
products: 

Bears:  Asian  brown  bears  [Ursus 
arctos),  Asiatic  black  bears  [Selenarctos 
thibetanus),  Malayan  sun  bears 
[Hehrctos  malayanus),  sloth  bears 
[Melursus  ursinus):  The  trade  in  their 
gall  bladders  and  extracted  bile  for  use 
in  traditional  Chinese  medicines  is  a 
major  threat  to  the  survival  of  these  bear 
species,  conibined  with  the  trade  in 
paws,  liver,  fat,  and  meat  as  a  gourmet 
delicacy.  Malayan  sun  bears  are 
believed  to  be  traded  as  pets  as  well. 

Leopards:  Clouded  leopards  [Neofelis 
nebulosa)  are  poached  and  traded 
illegally  mostly  for  their  skins,  although 
some  use  in  traditional  Chinese 
medicine  is  reported.  Leopards 
(Panthera  pardus),  particularly  the 
Amur  leo{>ard  (Panthera  p.  orientalis], 
and  snow  leopards  (Panthera  uncia),  are 
poached  and  traded  illegally  for  their 
skin,  bones,  and  other  parts;  their  bones 
are  used  for  the  Chinese  medicinal 
market.  Supplemental  information  is 
provided  on  both  the  internal  and 
international  trade  in  leopard  parts  and 
products,  involving  nationals  of  both 
the  People's  Republic  of  China  and 
Taiwan. 

Primates:  Gibbons  (Hylobates  spp.) 
are  traded  illegally  mostly  as  pets, 
particularly  to  Taiwan.  Limited 
supplemental  information  is  provided 
on  the  trade  in  gibbons  for  traditional 
medicine  markets  as  well.  Orangutans 
[Pongo  pygmaeus)  are  traded  illegally  as 
pets,  particularly  to  Taiwan.  The 
information  included  in  the  November  8 
letter  does  not  explain  the  degree  to 
which  the  alleged  biological  injury 
posed  to  these  CITES  species  is  properly 
attributable  to  trade.  Public  comment  is 
specifically  sought  on  the  existence  of  a 
causal  connection  between  trade  and 
alleged  adverse  effects  posed  to  the 
CITES  species  discussed  in  the 
November  8  letter. 

Summary  of  Previous  Pelly  Amendment 
Certification  of  the  People's  Republic  of 
China  and  Taiwan 

On  September  7, 1993.  Secretary  of 
the  Interior  Bruce  Babbitt  determined 
that  nationals  of  the  People's  Republic 
of  China  and  Taiwan  are  engaging  in 
trade  in  rhinoceros  and  tiger  parts  and 
products  that  diminishes  the 
effectiveness  of  CITES,  and  so  notified 
the  President  of  the  United  States.  That 
determination  constituted  a  certification 


under  the  Pelly  Amendment  to  the 
Fishermen's  Protective  Act  of  1967,  22 
U.S.C  ig78(a)(2),  which  provides  that 
the  Secretary  of  the  Interior  shall  make 
a  certification  to  the  President  if  he 
determines  that  nationals  of  a  foreign 
country,  directly  or  indirectly,  are 
engaged  in  trade  or  taking  which 
diminishes  the  effectiveness  of  any 
international  program  for  the 
conservation  of  endangered  or 
threatened  species;  CITES  is  such  a 
program.  Secretary  Babbitt  announced 
this  certification  at  the  thirtieth  meeting 
of  the  CITES  Standing  Committee,  in 
Brussels,  Belgium  September  6-8, 1993; 
staff  of  the  Service's  Office  of 
Management  Authority  (OMA)  also 
participated  in  the  meeting.  The 
Standing  Committee  made  several 
recommendations  to  both  the  People's 
Republic  of  China  and  Taiwan  on 
eliminating  the  illegal  trade  in  both 
rhinoceroses  and  tigers.  In  response  to 
the  Secretary  of  the  Interior's 
certification,  the  Standing  Committee 
recommendations,  and  after  bilateral 
discussions  with  both  China  and 
Taiwan,  and  careful  deliberation  and 
evaluation,  on  November  5, 1993  the 
President:  Reported  to  Congress  on  the 
certification;  made  several 
recommendations  to  both  the  People's 
Republic  of  China  and  Taiwan;  and 
required  that  unless  measurable, 
verifiable,  and  substantial  progress  is 
made  by  March,  1994.  import 
prohibitions  on  trade  with  both 
goverrunents  would  be  necessary,  as 
recommended  by  the  CITES  Standing 
Committee.  Since  that  time,  two  CITES 
missions  have  visited  both  the  People's 
Republic  of  China  and  Taiwan,  and 
bilateral  meetings  have  taken  place.  A 
U.S.  government  technical  assistance 
mission  from  the  Departments  of 
Interior  and  Justice  will  visit  both  the 
People's  Republic  of  China  and  Taiwan 
in  late  February-early  March.  An 
evaluation  of  progress  and  a  preliminary 
decision  on  possible  trade  prohibitions 
is  expected  in  March,  1994.  The  thirty 
first  CITES  Standing  Committee  meeting 
will  take  place  March  21-25  in  Geneva. 
Switzerland,  where  the  issues  of 
riiinoceros  and  tiger  trade  will  also  be 
discussed. 

Request  for  Information  and  Comments 

The  Service  has  reviewed  the 
November  8  letter,  and  finds  that  it 
contains  sufficient  information  to 
warrant  a  consideration  of  whether 
nationals  of  the  People's  Republic  of 
China  and  Taiwan  are  undermining  the 
effiectiveness  of  CITES  by  engaging  trade 
or  taking  of  endangered  species  other 
than  rhinoceroses  and  tigers.  Both  the 
People's  Republic  of  ChUta  and  Taiwan 
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have  been  previously  certified  to  the 
President  under  the  Pelly  Amendment 
for  trade  in  rhinoceros  and  tiger  parts 
and  products.  If  the  Secretary  of  the 
Interior  finds  that  nationals  of  the 
People's  Repu'.  lie  of  China  and/or 
Taiwan  are  diminishing  the 
effectiveness  of  CITES  by  trading  in 
additional  species,  the  existing 
certification  would  be  amended 
accordingly. 

This  notice  requests  comments  and 
information  from  the  pablic  on  the 
following:  The  international  trade  in  the 
species  discussed,  partiLt^irly 
involving  the  People's  Republic  of 
China  and  Taiwan;  the  conservation 
status  of  these  species  i  !  the  wild;  the 
effect  of  illegal  trade  en  their 
populations;  whether  or  not  actions  of 
nationals  of  the  People's  Republic  of 
China  and/or  Taiwan  are  undermining 
the  effectiveness  of  CITES;  and  on  any 
illegal  trade  in  these  species  by 
nationals  of  other  countries  or  entities. 
Th:'-3  information  will  be  utilized  by  the 
Service  in  determining  whether  to 
rpfeommend  that  the  Secretary  amend 
the  existing  certification. 

Author 

This  notice  was  prepared  by  Dr. 
Susan  S.  Lieberman,  Office  of 
Minagement  Auth-rity,  U.S.  Fish  and 
W.ldlife  Service  (703/358-2093;  fax 
703/358-2280). 

Dated:  February  15, 1994. 
B.mce  Blanchard, 

Acting  Director. 

IFR  Doc  94-4008  Filed  2-23-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlons  Nos.  731-TA-684-685 
(Preliminary)] 

Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 

preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-684-685  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
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in  ports  from  Colombia  and  Ecuador  of 

fr  !sh  cut  roses,  provided  for  in 

SI  bheading  0603.10.60  of  the 

H  irmonized  Tariff  Schedule  of  the 

U  lited  States,  that  are  alleged  to  be  sold 

in  the  United  States  at  less  than  fair 

v£  lue.  The  Commission  must  complete 

pi  sliminary  antidumping  investigations 

in  45  days,  or  in  this  case  by  March  31, 

1394. 

'or  further  information  concerning 
til  I  conduct  of  these  investigations  and 
n  !es  of  general  application,  consult  the 
C(  immission's  Rules  of  Practice  and 
Pi  acedure,  part  201,  subports  A  through 
E  19  CFR  part  201),  and  p^:f.  207, 
si  jparts  A  and  B  (19  CFR  part  207). 

V  -ECTIVE  DATE:  February  14,  1994. 
FC  R  FURTHER  INFORMATION  CONTACT: 

V  ilerie  Newkirk  (202-235-3193),  Office 
of  Investigations,  U.S.  International 
Ti  ade  Commission,  500  E  Street  SW. 
W  ashington.  DC  20436.  Hearing- 
paired  persons  can  obtain 

in  ormation  on  this  matter  by  contacting 
th  }  Commission's  TDD  terminal  on  202- 
2(  5-1810.  Persons  with  mobility 
in  pairments  who  will  need  special 
as  iistance  in  gaining  access  to  the 
O  mmission  should  contact  the  OfGce 
of  the  Secretary  at  2C2-205-2000. 

SI  PPLEMENTARY  INFORMATION: 

Bi  iCkground 

These  investigations  are  being 
in  ;tituted  in  response  to  a  petition  filed 
or  February  14, 1994,  by  the  Floral 
Ti  ade  Council,  Haslett.  MI. 

Pi  rticipation  in  the  Investigations  and 
Pi  blic  Service  List 

'ersons  (other  than  petitioners) 
w  shing  to  participate  in  the 
in  /estigations  as  parties  must  file  an 
er  try  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§«  201.11  and  207.10  of  the 
Q  nmiission's  rules,  not  later  than  seven 
(7 


fi 


days  after  publication  of  this  notice 
injthe  Federal  Renter.  The  Secretary 
w 


11  prepare  a  public  service  list 
cc  ntaining  the  names  and  addresses  of 

persons,  or  their  representatives. 

lo  are  parties  to  these  investigations 
u|  on  the  expiration  of  the  period  for 

ing  entries  of  appearance. 


Li  nited  Disclosure  of  Business 
Pi  iprietary  Information  (BPI)  Under  an 
A(  minisbative  Protective  Order  (APO) 
ai  d  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Q  mmission 's  rules,  the  Secretary  will 
m  ike  BPI  gathered  in  these  preliminary 
in  /estigations  available  to  authorized 
ap  ilicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
aoplication  is  made  not  later  than  seven 


(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  8, 1994,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Valerie 
Newkirk  (202-205-3190)  not  later  than 
MtL'ch  2, 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statexient 
i.\  the  coH'ference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
March  11, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority 

These  investigations  are  being  conducted 
under  authority  of  the  Tariff  Act  of  1930,  title 
VII.  This  notice  is  published  pursuant  to 
section  207.12  of  the  Commission's  rules. 

Issued:  Felmiary  17, 1994. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-4112  Filed  2-23-94;  8:45  am] 

BILUNO  COOC  7020-02-P 


INTERSTATE  COMMERCE 
^MMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332,  the 

Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington,  DC 
20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-32  (Sub-No.  56X),  Boston  and 
Maine  Corporation — Discontinuance 
of  Service — ^Middlesex  County,  MA. 
EA  available  2/14/94. 

AB-55  (Sub-No.  479X),  CSX 
Transportation,  Inc.— Notice  of 
Exemption— In  Putnam  and  Owen 
Counties,  Indiana.  EA  available  2/15/ 
94. 

AB-43  (Sub-No.  165X),  Illinois  Central 
Railroad  Company— Abandonment 
Exemption — in  Perry  and  Randolph 
Counties,  Illinois;  and 

AB-3  (Sub-No.  114X),  Missouri  Pacific 
RR.  Company — Discontinuance  of 
Service— in  Perry  and  Randolph 
Counties.  Illinois.  EA  available  2/15/ 
94. 

AB-32  (Sub-No.  59X)  k  AB-355  (Sub- 
No.  IIX),  Boston  &  Maine  Corporation 
and  Springfield  Terminal  Railway 
Company — ^Abandonment  and 
Discontinuance  of  Service — in 
Middlesex  County,  Massachusetts.  EA 
available  2/18/94. 

Conunents  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-12  (Sub-No.  164X),  Southern  Pacific 
Transportation  Company — 
Abandonment  Exemption — in  Bee 
and  San  Patrido  Counties.  Texas.  EA 
available  2/15/94. 

Sidney  L.  Strickland.  )r^ 

Secretary. 

[FR  Doc  94-4153  Filed  2-23-^4;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  as  Amended 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Advanced 
Environmental  Technologies  Corp.,  et 
al.  No.  90-3793  (AJL)  (D.N.J.)  and 
United  States  v.  A.T.  &  T.  Technologies. 
Inc..  et  al..  No.  90-3789  (AJL)  (D.N.J.) 
(consolidated  cases),  lodged  on 
February  1. 1994  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey.  The  decree  resolves  claims  of  the 
United  States  against  defendant 
Raybestos-Manhattan.  Inc.  ("Settling 
Defendant")  in  the  above-referenced 
action  under  the  Comprehensive 
Envirorunental  Response, 
Compensation,  and  Liability  Act 
("CERCLA")  for  contamination  at  the 
Chemical  Control  Superfund  Site  in 
Elizabeth,  New  Jersey  (the  "Site").  In 
the  proposed  consent  decree  the  Settling 
Defendant  agrees  to  pay  the  United 
States  $22,000  in  settlement  of  the 
United  States'  claims.for  response  costs 
incurred  by  the  Environmental 
Protection  Agency  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Advanced  Environmental  Technologies 
Corp.  et  al..  No.  90-3793  (AJL)  (D.N.J.) 
and  United  States  v.  A.T.  &  T. 
Technologies.  Inc.,  et  al.  No.  90-3789 
(AJL)  (D.N.Y.)  (consolidated  cases),  DOJ 
Ref  #90-11-2-293  A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  970  Broad  Street. 
Newarit.  New  Jersey  07102;  the  Region 
n  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  NY  10278;  and  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.25  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-4095  Filed  2-23-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Enei^  West  Mining  Company 

[Docket  No.  M-94-15-CI 

Energy  West  Mining  Company.  P.O. 
Box  310.  Huntington.  Utah  84528  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Deer  Creek  Mine  (I.D.  No.  42-00121); 
its  Cottonwood  Mine  (I.D.  No.  42- 
01944);  and  its  Trail  Mountain  Mine 
(I.D.  No.  42-01211)  all  located  in  Emery 
County,  Utah.  The  petitioner  proposes 
to  use  high-voltage  (2400  volts)  cable  to 
power  longwall  equipment.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Andalex  Resources,  Inc. 

[Docket  No.  M-94-16-CI 

Andalex  Resources,  Inc.,  P.O.  Box 
902,  Price,  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Pinnacle  Mine 
(I.D.  No.  42-^1474);  and  its  Abenieen 
Mine  (I.D.  No.  42-02028)  both  located 
in  Carbon  County,  Utah.  The  petitioner 
proposes  to  use  high-voltage  (2400 
volts)  equipment  in  the  last  open 
crosscut  at  the  longwall  sections.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  DeTyn.  Ltd. 

[Docket  No.  K(-94-17-0 

DeXyn.  Ltd..  Drawer  907.  Skelton. 
West  Virginia  25919  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.364(b)(2)  (%veekly  examination)  to  iU 
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Mine  No.  7  (I.D.  No.  46-07162)  located 
in  Boone  County,  West  Virginia.  Due  to 
deteriorating  roof  conditions  in  the  2nd 
Left  Mains  air  course,  the  area  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  establish  monitoring  stations  at  spad 
#2872  in  entry  #1  outby  the  affected  area 
and  at  «3024  inby  the  affected  area  to 
measure  the  quantity  and  direction  of 
the  air  flow;  to  post  a  marker  indicating 
the  proper  direction  of  the  air  flow;  and 
to  record  the  results  of  air  readings  and 
examinations  in  a  record  book 
accessible  to  all  interested  parties.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
March  28, 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  February  15, 1994. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

IFR  Doc.  94-4177  Filed  2-23-94;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Move  of  the  John  F.  Kennedy 
Assassination  Collection  to  the 
National  Archives  at  College  Park 

AOENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  the  John  F. 
Kennedy  assassination  collection 
related  to  the  move  to  the  National 
Archives  at  College  Park  (Archives  n). 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain 
holdings  of  the  National  Archives  will 
be  unavailable  due  to  the  move  of  those 
holdings  and  the  associated  National 
Archives  staff  from  the  National 
Archives  Building  to  the  new  Archives 
n  facility.  Additional  notices  will  be 
published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  n. 
In  order  to  preparefor  and  complete 
the  move,  reference  services  will  be 
temporarily  discontinued  as  follows: 


59,  No.  37  /  Thursday,  February  24,  1994  /  Notices 
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F  ^quests  for  textual  records  to  be 
rev  ewed  in  the  research  room  will  not 
be  i  ccepted  af^er  February  22, 1994. 
Rec  Liests  for  reproductions  received 
afte  r  February  7, 1994,  and  written 
req  tests  for  information  from  the 
col  sction  received  after  February  18, 
199 1,  will  be  processed.  Requests 
rec(  ived  after  these  cutoff  dates  will  be 
reti  med  for  resubmission  afler  April  1, 
1991. 

A 11  reference  services  will  resume  on 
Api  il  1, 1994,  at  the  National  Archives 
at  C  ollege  Park,  8601  Adelphi  Road, 
Col  ege  Park,  MD  20740-6001.  Changes 
in  t  le  overall  move  schedule  may 
req  lire  changes  in  these  dates. 

R  eference  services  for  the  records  of 
the  House  Select  Committee  on 
Ass  assinations,  the  Senate  Select 
Coi  imittee  To  Study  Governmental 
Op(  rations  With  Respect  to  Intelligence 
Act  vities  (the  Church  Committee),  and 
the  House  Select  Committee  on 
Int(  Iligence  (the  Pike  Committee)  will 
stil  be  available  at  the  National 
Arc  lives  Building  in  Washington,  DC.  A 
ref<  pence  set  of  these  Congressional 
reci  rds  will  be  part  of  the  Collection  at 
Arc  lives  n. 

FOF  FUFTTHER  INFORMATION  CONTACT:  For 
sch  jdule  updates,  call  the  Access  Staff 
at  ( !02) 501-5313. 

D  ited:  February  16, 1994. 
Trv  ly  Hoskamp  Peterson, 
Act  ng  Archivist  of  the  United  States. 
(PR  Doc.  94-4178  Filed  2-23-94;  8:45  amj 
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NA  10NAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Art  i  in  Education  Research  Agenda 
Ste  Bring  Committee;  Meeting 

I  ursuant  to  section  10(a)(2)  of  the 
Fe<  eral  Advisory  Committee  Act  (Pub. 
L.  {  2-463),  as  amended,  notice  is  hereby 
giv  sn  that  a  meeting  of  the  ad  hoc  Arts 
In  Education  Research  Agenda  Steering 
Coi  amittee  will  be  held  on  February  28- 
Ma  ch  1, 1994.  The  panel  will  meet 
fro:  1  9  a.m.  to  5  p.m.  on  February  28, 
19<  4  and  from  8:30  a.m.  to  3  p.m.  on 
Ma  -ch  1, 1994.  This  meeting  will  be 
hel  1  at  the  Doubletree  Hotel  in 
Arington,  VA. 

'Ihis  meeting  will  be  open  to  the 
pu  ilic  on  a  space  available  basis. 

J  jiy  interested  person  may  observe 
me  itings  or  portions  thereof,  which  are 
opi  n  to  the  public,  and  may  be 
pel  mitted  to  participate  in  the 
dis  :ussions  at  the  discretion  of  the 
me  iting  chairman  and  with  the 
api  roval  of  the  full-time  Federal 
em  }loyee  in  attendance. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  94-4155  Filed  2-23-94;  8:45  am] 
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Design  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Project  Grants  for 
Organisations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  March 
8-11, 1994.  The  panel  will  meet  from  9 
a.m.  to  7:30  p.m.  on  March  8-10, 1994 
and  from  9  a.m.  to  5  p.m.  on  March  11, 
1994.  This  meeting  will  be  held  in  room 
M-14,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.  to  5  p.m.  on 
March  11, 1994  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7:30  p.m.  on 
March  8-10, 1994  and  from  9  a.m.  to  3 
p.m.  on  March  11, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endovraient  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  Febmary  16, 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-4099  Filed  2-23-94;  8:45  am) 
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Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Arts 
Education  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  22-24, 1994.  The  panel 
will  meet  from  9:15  a.m.  to  6  p.m.  on 
March  22, 1994;  from  9  a.m.  to  6  p.m. 
on  March  23. 1994;  and  from  9  a.m.  to 
4:30  p.m.  on  March  24. 1994.  This 
meeting  will  be  held  in  room  730,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:15  a.m.  to  10:30 
a.m.  on  March  22. 1994  for  opening 
remarks  and  a  general  overview,  and  on 
March  24. 1994  from  3  p.m.  to  4:30  p.m. 
for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  6  p.m.  on 
March  22, 1994;  from  9  a.m.  to  6  p.m. 
on  March  23, 1994;  and  from  9  a.m.  to 
3  p.m.  on  March  24, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 


approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  2050?,  or  call 
202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-4186  Filed  2-23-94;  8:45  ami 

BILLING  CODE  7S37-01-M 


Foil(  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Folk 
Arts  Advisory  Panel  (National  Heritage 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  meet  on  March 
9-11, 1994.  The  panel  will  meet  from  9 
a.m.  to  10  p.m.  on  March  9, 1994;  from 
9  a.m.  to  6:30  p.m.  on  March  10, 1994; 
and  from  9  a.m.  to  4  p.m.  on  March  11. 
1994.  This  meeting  will  be  held  in  room 
716.  at  theNancy  Hanks  Center.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  of  section  552b  of 
title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Advisory  Committee 
Management  Office.  National 
Endowment  for  the  Arts,  Washington, 
DC  20ft06.  ot  call  t202)  682-5439. 

Dated:  February  17. 1994. 

Yvonne  M.  Sabine, 

Director,  Panel  Operatiorii,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-4188  Filed  2-23-94;  8:45  amj 
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Humanities  Panel  Meetings 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  Information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 
I.Dale:  March  1. 1994. 
Time:  8  a.m.  to  5:30  p.m. 
Room:  315. 

Program;  This  meeting  will  review 
Dissertation  Grants  applications  in 
American  Literature,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
June  1.  1994, 

2.  Date:  March  1. 1994. 
Time:  8  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  .This  meeting  will  review 
Dissertation  Grants  applications  in 
Art  History,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  June  1, 1994. 

3.  Date:  March  11. 1994. 
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Time:  8  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  the  Centers  for 
Advanced  Study  Program,  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  July  1, 
1994. 

David  Fisher, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  94^106  Filed  2-23-94;  8:45  ami 

BILUNG  CODE  7S36-0V-M 


international  Advisory  Panel;  IMeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended^  notice  is 
hereby  given  that  a  meeting  of  the 
International  Advisory  Panel 
(International  Projects  Initiatives  and 
Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  21-23, 1994.  The  panel  will  meet 
from  9  a.m.  to  6  p.m.  on  March  21, 1994; 
from  9  a.m.  to  7  p.m.  on  March  22, 1994; 
and  from  9  a.m.  to  5  p.m.  on  March  23, 
1994.  This  meeting  will  be  held  in  room 
716,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  21. 1994,  from 
9  a.m.  to  10  a.m.  for  introductions  and 
instructions  to  panelists  and  on  March 
23, 1994  from  11:15  a.m.  to  5  p.m.  for 
for  a  policy  discussion  and  guidelines 
review. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  6  p.m.  on 
March  21, 1994;  9  a.m.  to  7  p.m.  on 
March  22, 1994;  and  from  9  a.m.  to 
11:15  a.m.  on  March  23, 1994  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)(B)  of  section  552b 
of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
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Pe  insylvania  Avenue  NW.,  Washington, 
D(  20506,  202/682-5532,  TYY  202/ 
68  ^-5496.  at  least  seven  (7)  days  prior 
to  he  meeting. 

'urther  information  with  reference  to 
th  s  meeting  can  be  obtained  from  Ms. 
Y\  onne  Sabine,  Conmiittee  Management 
Of  leer.  National  Endowment  for  the 
Ai  :s,  Washington,  DC  20506,  or  call 
20  J/682-5439. 

:  (ated:  February  17. 1994. 
Yv  }ime  M.  Sabine, 

Di,  ector.  Office  of  Panel  Operations,  National 

En  iovxment  for  the  Arts. 

IFl   Doc  94-4195  Filed  2-23-94;  8:45  ami 

BIL  JNC  CODE  7537-01-M 


Li  erature  Advisory  Panel;  Meeting 

'ursuant  to  section  10(a)(2)  of  the 
Fe  leral  Advisory  Committee  Act  (Public 
La  A/  92-463),  as  amended,  notice  is 
he  -eby  given  that  a  meeting  of  the 
Li  erature  Advisory  Panel  (Professional 
D<  velopment  Overview  Section)  to  the 
Ns  tional  Council  on  the  Arts  will  be 
he  d  on  March  9-10. 1994.  The  panel 
wi  11  meet  from  9  a.m.  to  7  p.m.  on 
M  irch  9, 1994  and  from  10  a.m.  to  5 
p.  n.  on  March  10, 1994.  TTiis  meeting 
w  11  be  held  in  room  M-07,  at  the  Nancy 
H(  nks  Center,  1100  Pennsylvania 
Ai  enue  NW.,  Washington.  DC  20506. 

\  portion  of  this  meeting  will  be  open 
to  the  public  on  March  10, 1994  from  10 
a.i  1.  to  5  p  jn.  for  Program  Overview  and 
a  (  iscussion  of  policy  and  guidelines. 

The  remaining  portion  of  this  meeting 
fin  m  9  a.m.  to  7  p.m.  on  March  9, 1994 
is  or  the  purpose  of  panel  review, 
di  cussion.  evaluation,  and 
re  :ommendation  on  applications  for 
fii  ancial  assistance  under  the  National 
F(  undation  on  the  Arts  and  the 
Hi  imanities  Act  of  1965,  as  amended, 
in  :luding  information  given  in 
CO  nfidence  to  the  agency  by  grant 
af  plicants.  In  accordance  with  the 
d(  ermination  of  the  Chairman  of 
Ff  jruary  8, 1994,  these  sessions  will  be 
cli  ised  to  the  public  pursuant  to 
su  jsection  (c)(4),  (6)(B)  of  section  552b 
ol  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
p(  rtions  thereof,  of  advisory  panels 
w  lich  are  open  to  the  public,  and  may 
b«  permitted  to  participate  in  the 
pj  nel's  discussions  at  the  discretion  of 
th  i  panel  chairman  and  with  the 
ai  proval  of  the  full-time  Federal  «» 
er  iployee  in  attendance. 

f  you  need  special  accommodations 
di  e  to  a  disability,  please  contact  the 
O  Fice  of  Special  Constituencies. 
N  itional  Endowment  for  the  Arts.  1100 
P«  nnsylvania  Avenue  NW..  Washington, 
D  :  20506,  202/682-5532,  TYY  202/ 


682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-4192  Filed  2-23-94;  8:45  am) 
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Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Film/Video 
Production  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  30-31, 1994.  The  panel  will  meet 
from  9  a.m.  to  6:30  p.m.  on  March  30, 
1994  and  from  9  a.m.  to  5:30  p.m.  on 
March  31, 1994.  This  meeting  will  be 
held  in  room  716,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  31, 1994  from 
4:30  p.m.  to  5:30  p.m.  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
March  30, 1994  and  from  9  a.m.  to  4:30 
p.m..  on  March  31, 1994  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confrdence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)(B)  of  section  552b 
of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506,  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  94-4189  Filed  2-23-94:  8:45  am] 

BILUNQ  CODE  793S-01-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Music  Recording 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  9-10, 1994 
from  9  a.m.  to  5:30  p.m.  This  meeting 
will  be  held  in  room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  10. 1994  from 
4:30  p.m.  to  5:30  p.m.  for  a  policy 
discussion  and  a  guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
March  9. 1994  and  from  9  a.m.  to  4:30 
p.m.  on  March  10, 1994  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)(B)  of  section  552b 
of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 


Arts,  Washington,  DC  20506,  or  call 
,  202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

(FR  Doc.  94-4187  Filed  2-23-94;  8:45  ami 

BILUNG  CODE  7S37-01-M 


Public  Partnership  Office  Advisory 
Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(State  and  Regional  Arts  Agencies 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  17-18, 1994. 
The  panel  will  meet  from  9  a.m.  to  5:30 
p.m.  on  March  17,  1994  and  from  9  a.m. 
to  4  p.m.  on  March  18, 1994.  This 
meeting  will  be  held  in  room  730,  at  the 
Nancy  Center,  llOO  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506, 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  port  ions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-4190  Filed  2-23-94;  8:45  am) 

BILUNG  CODE  7537-01-M 


Public  Partnership  Office  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(Local  Arts  Agencies  Section)  to  the 
National  Council  on  the  Arts  will  be 


held  on  March  1&-18. 1994.  The  panel 
will  meet  from  3  p.m.  to  5  p.m.  on 
March  16, 1994;  from  9  a.m.  to  5  p.m. 
on  March  17, 1994;  and  from  9  a.m.  to 
3  p.m.  on  March  18. 1994.  This  meeting 
will  be  held  in  room  M-09,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
pubUc  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,or  call  202/682-5439. 

Dated:  February  17, 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-4191  Filed  2-23-94:  8:45  am) 

BILUNG  CODE  7537-01-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (Professional 
Companies  B  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  28-April  1,  1994.  The  panel  will 
meet  from  9  a.m.  to  9  p.m.  on  March  28- 
31, 1994  and  from  9  a.m.  to  8  p.m.  on 
April  1. 1994.  This  meeting  will  be  held 
in  room  730,  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  28, 1994  from 
9:30  a.m.  to  10:30  a.m.  for  welcome  and 
a  discussion  of  procedural  issues  and 
application  review  cril. ,  ia,  and  on  April 
1. 1994  from  5  p.m.  to  8  p.m.  for  a 
discussion  of  policy  and  guidelines  a 
further  discussion  of  procedural  issues.  . 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  9  p.m.  on 
March  28, 1994;  from  9  a.m.  to  9  p.m. 
on  March  29-31. 1994;  and  from  9  a.m. 
to  5  p.m.  on  April  1, 1994  are  for  the 
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purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  Hnancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  virith  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cK4)(6)(B)  of  section  552b  of 
title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  &om  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  February  17, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

[PR  Doc.  94-4193  Filed  2-23-94;  8:45  ami 

BILUNQ  CODE  7537-01-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Theater  Advisory  Panel  (Professional 
Companies  A  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  14-18, 1994.  The  panel  will  meet 
from  9:30  a.m.  to  9  p.m.  on  March  14, 
1994;  from  9  a.m.  to  9  p.m.  on  MarchlS- 
17, 1994;  and  from  9  a.m.  to  8  p.m.  on 
March  18, 1994.  This  meeting  will  be 
held  in  room  730,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  14, 1994  from 
9:30  a.m.  to  10:30  a.m..  for  a  discussion 
of  procedural  issues  and  application 
review  criteria  and  on  March  18, 1994 
from  5  p.m.  to  8  p.m.  for  a  discussion 
of  guidelines  and  policy  and  further 
discussion  of  procedural  issues. 


T  le  remaining  portions  of  this 
me<  ting  from  10:30  a.m.  to  9  p.m.  on 
Ma  ±  14, 1094;  from  9  a.m.  to  9  p.m. 
on  1  larch  15-17. 1994;  and  from  9  a.m. 
to  5  p.m.  on  ?4arch  18, 1994  are  for  the 
pur  >ose  of  panel  review,  discussion, 
eva  uation,  and  recommendation  on 
applications  for  Rnancial  assistance 
unc  ST  the  National  Foundation  on  the 
Art;  andtheHumanities  Actof  1965,as 
amc  nded,  including  information  given 
in  c  >nndence  to  the  agency  by  grant 
app  icants.  In  accordance  with  the 
det(  rmination  of  the  Chairman  of 
Feb  vary  8, 1994,  these  sessions  will  be 
clos  3d  to  the  public  pursuant  to 
sub  ection  (c)(4),  (6)(B)  of  section  552b 
of  t  tie  5 ,  United  States  Code. 

A  ly  person  may  observe  meetings,  or 
por  ions  thereof,  of  advisory  panels 
whi  :h  are  open  to  the  public,  and  may 
be  I  ermitted  to  participate  in  the 
pan  si's  discussions  at  the  discretion  of 
the  )anel  chairman  and  with  the 
app  ■oval  of  the  full-time  Federal 
emj  loyee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Off!  :e  of  Special  Constituencies, 
Nat  onal  Endowment  for  the  Arts,  1100 
Pen  isylvania  Avenue  NW.,  Washington. 
DC  J0506,  202/682-5532,  TYY  202/ 
682J-5496,  at  least  seven  (7)  days  prior 
to  tl  le  meeting. 

F  irther  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yv(  nne  Sabine,  Committee  Management 
Off]  :er.  National  Endovraient  for  the 
Arti ,  Washington.  DC  20506,  or  call 
202  682-5439. 

Di  ted:  February  17, 1994. 
Yvo  me  M.  Sabine, 

Dire  nor.  Office  of  Panel  Operations,  National 

End  )wment  for  the  Arts. 

IFR  Doc.  94-4194  Filed  2-23-94;  8:45  am) 
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Visi  lal  Arts  Advisory  Panel;  Meeting 

P  irsuant  to  section  10(a)(2)  of  the 
Fed  jral  Advisory  Committee  Act  (Pub. 
L.  9  J-453),  as  amended,  notice  is  hereby 
giv(  n  that  a  meeting  of  the  Visual  Arts 
Adi  isory  Panel  (Visual  Artists  Public 
Pro  3cts  Section)  to  the  National  Council 
on  I  le  Arts  will  be  held  on  March  14- 
18,  .993.  The  panel  will  meet  from  9 
a.m  to  7  p.m.  on  March  14-17, 1994 
anc  from  9:30  a.m.  to  2:30  p.m.  on 
Mai  :h  18, 1994.  This  meeting  will  be 
hel(  in  room  716,  at  the  Nancy  Hanks 
Cen  ter,  1100  Pennsylvania  Avenue, 
NW  ,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  t  le  public  from  1  p.m.  to  2:30  p.m. 
on   larch  18, 1993  for  discussion  of 
pol  cy  and  guidelines. 


The  remaining  portions  of  this 
meeting  bom  9  a.m.  to  7  p.m.  on  March 
14-17, 1994  and  from  9:30  a.m.  to  1 
p.m.,  on  March  18, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  vnth  the 
determination  of  the  Chairman  of 
February  8, 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)  (B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permittM  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frtim  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  February  16, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-4100  Filed  2-2:^-94;  8:45  am] 
.  BILUNQ  COOC  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop:  Reliability  of 
Reactor  Designs  Proposing  To  Use 
Passive  Safety  Systems 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  a 
public  workshop  on  reliability 
assessments  of  safety  system  designs 
having  passive  features.  The  purpose  of 
the  workshop  is  to  review  the  present 
status  of  available  methodology  for 
assessing  safety  systems  having  passive 
features,  to  discuss  possible 
improvements  in  these  methods  and  to 
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develop  guidelines  for  performing 
meaningful  assessments  of  such 
systems.  This  action  is  being  taken  to 
initiate  a  dialogue  on  this  important 
topic  and  to  provide  the  opportunity  for 
early  public  participation  in  the 
development  of  review  methods  and 
criteria  for  passive  safety  systems.  In 
addition  to  open  public  participation  in 
this  workshop,  the  NRC  is  inviting  all 
known  interested  parties  to  attend. 
DATES:  The  workshop  will  be  held  on 
Tuesday,  March  1  and  on  Wednesday, 
March  2, 1994,  from  8:30  am  to  5  pm. 
ADDRESSES:  The  wwkshop  will  be  held 
at  the  Qiflside  Iim,  P.O.  Box  786, 
Harpers  Ferry.  West  Virginia  25425. 
Phone:  (304)  535-6302.  Reservations 
may  be  made  by  calling:  1-800-782- 
9437. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brad  Hardin,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3733. 
SUPPLEMEI«TARY  INFORMATION:  The 
purpose  of  this  workshop  is  to  initiate 
a  dialogue  on  practical  approaches  for 
assessing  the  reliability  of  engineering 
systems  comprised  partially  or 
completely  of  passive  components  and/ 
or  subsystems  such  as  for  example 
gravity  fed  emergency  water  supplies. 
Even  thou^  the  workshop  focus  will  be 
on  the  generic  issues  associated  with 
nuclear  reactor  safety  systems  having 
passive  features,  it  is  also  intended  to 
draw  on  relevant  experience  in 
engineering  fields  oUier  than  nuclear 
such  as  the  chemical  industry  or 
NASA's  space  programs.  Another 
objective  of  this  workshop  is  to  discuss 
ways  for  improving  our  understanding 
of  ttie  sensitivity  of  functional  success 
of  passive  systems  to  changes  in 
controlling  system  parameters. 
Examples  of  such  changes  include 
variations  in  heat  transfer  coefficient 
and  driving  pressure  (AP)  across  check 
valves  imder  conditions  of  natural 
circulation  and  low  driving  head.  Due  to 
the  preliminary  nature  of  the  NRCs 
reviews  of  the  advanced  reactor  designs 
planning  to  utilize  passive  safety 
features,  the  woriisbop  will  not  include 
discussions  of  specific  proprietary 
design  inibrmation.  The  r^ults  (rf  the 
workshop  will  provide  an  input  to 
assessing  the  need  for  additional 
research  into  understanding  passive 
system  reliability  in  integral  designs. 

Specific  Topics:  The  proceedings  of 
this  meeting  will  address  issues 
pertinent  to  the  assessment  of  reactor 
safety  systems  having  passive  features 
including  such  topics  as: 
1.  Regulatory  needs  far  assessments  of 

passive  safety  system  reliability.  What 


ingredients  must  logically  be  included 
in  the  quantification  of  functional 
reliability  of  passive  systems?  What 
results  (e.g..  uncertainty  analysis) 
should  be  presented  and 
documented? 

2.  What  is  meant  by  the  reliability  of  a 
passive  safety  system  and  by  the 
uncertainty  in  its  refiability?  What  is 
the  best  way  of  determining  this 
uncertainty  and  of  incorporating 
experimental  information  to  reduce 
the  uncertainty? 

3.  Discussion  of  past  efforts  to  assess  the 
reliability  of  reactor  systems  that 
utilize  passive  features.  What 
methods  have  proven  successful  in 
past  efforts  in  light  of  stated  needs 
(Item  I)  and  what  were  their 
shortcomings? 

4.  Which  assessment  methods  are  good 
candidates  for  improvement  and  what 
might  those  improvements  be? 
Other  questi<Hu  on  the  proposed 

approach  to  the  assessment  of  passive 
safety  systems  will  be  entertained  if 
time  permits. 

Dated  at  Rockville.  Maryland,  this  t7th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  Murphy. 

Acting  Director.  Division  of  Safety  Issue 
Resolution,  Office  of  Nuclear  Fegulatory 
Research. 

(FR  Doc  94-4132  Filed  2-23-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Revtow  by  Office  of 
Management  and  Budget 

Agency  Qearance  Officer  )ohn  J.  Lane 
(202) 942-6800 

Upon  Written  Request.  Copy  Available 
From:  Seciiritiefl  and  Exchange 
Commission.  Office  of  Filings, 
Information,  and  Consumer 
Services,  Washington.  DC  20549. 

Revisions 

Regulation  14A— Pile  Na  270-56 
Rule  20a-l— File  No.  270-132 
Rule  20a-2— File  No.  270-133 
Rule  20a-3— File  Na  270-134 
Regulation  S-*— File  Na  270-2 
Form  N-14— File  No.  270-297 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  amendments  to  Regulation 
14A  and  Regulation  S-K  under  the 
Securities  &cchange  Act  of  1934  and 
Rules  20e-l  through  20»-3  and  Form 


N-14  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Regulation  14A,  and  Schedule  14A 
thereto,  sets  forth  general  requirements 
for  the  solicitation  of  proxies. 
Approximately  8,000  respondents,  other 
than  management  investment 
companies  registered  under  the  1940 
Act,  prepare  proxies  with  an  estimated 
compliance  time  of  89  hours  per 
registrant.  Regulation  14A  and  Schedule 
14A.  currently  and  as  proposed  to  be 
amended,  have  provisions  applicable  to 
investment  companies.  However,  the 
burden  hours  for  proxy  filings  by 
investment  companies  are  imposed 
under  Rules  20a-l  through  20a-3 
discussed  below  and  the  Commission 
does  not  anticipate  any  changes  to  the 
burden  Imposed  under  Regulation  14A 
or  Schedule  14A. 

Regulation  S-K  includes  generally 
applicable  disclosure  items  for 
registration  statement  forms,  proxies, 
and  other  documents  filed  under  the 
federal  securities  laws,  and  has  an 
estimated  compliance  burden  of  one 
hour  for  administrative  convenience 
because  it  does  not  directly  impose  • 
filing  requirements.  The  Commission 
does  not  anticipate  that  the  pro(>ose 
amendments  will  change  the  burden 
associated  with  Regulation  S-IC 

Rules  208-1  through  20a-3  set  forth 
various  specific  requirements  applicable 
to  the  solicitation  of  proxies  by 
investment  companies.  About  970 
investment  companies  prepare  proxies 
with  an  estimated  compliance  time  of 
97.2  hours  per  registrant  The 
Commission  exp>«ct9  the  amendments  to 
decrease  the  burden  by  one  hour,  for  a 
total  compliance  time  of  96.2  hours. 

N-14  is  the  registr^on  statement  for 
use  by  investment  companies  to  register 
securities  under  the  Securities  Act  of 
1933  issued  in  mergers  and  other  forms 
of  business  combination.  Approximately 
95  registrants  filed  Form  N-14  in  1992, 
with  an  estimated  compliance  time  of 
2.500.3  boors  per  registrant  The 
maximum  additional  burden  imposed 
by  the  amendments  is  estimated  to  be 
one  hour,  for  a  total  of  2,502.3  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  far  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John ).  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  ^reet 
NW.,  Washington,  EX:  20549  and  Gary 
Waxman,  Clearance  Officer.  Office  of 
Management  and  Budget  (paperwork 
Reduction  Act  Numbm  3235-0059. 
3235-0158,  3235-0071.  and  3235- 
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0336).  room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  January  25, 1994. 
Mai^garet  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-4140  Filed  2-23-94;  8:45  am] 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  John  J.  Lane 
(202)  942-«800 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information,  and  Consumer 
Services,  Washington,  DC  20549 

Extensions 

Fonn  N-8f— File  No.  270-136 
Form  N-23C-1— File  No.  270-230 
Rule  6e-2— File  No.  270-177 
Rule  17a-8— File  No.  270-225 
Rule  17f-l— File  No.  270-236 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et.  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  to  the  Office  of  Management 
arid  Budget  request  for  approval  of 
extensions  on  the  following  currently 
approved  rules  and  forms: 

Form  N-8f  is  the  form  prescribed  for 
use  by  certain  registered  investment 
companies  requesting  orders  of  the 
Commission  declaring  that  they  have 
ceased  to  be  investment  companies.  The 
form  takes  approximately  6  hours  to 
complete. 

Form  N-23C-1  is  a  form  on  which 
closed-end  investment  companies  report 
repurchases  of  their  own  securities.  The 
form  requires  about  one  hour  to  fill  out 
on  each  occasion,  up  to  twelve  times  per 
year,  on  the  part  of  approximately  4 
companies  that  undertake  such 
repurchase  transactions  each  year.  Total 
annual  burden  hours  are  estimate  to  be 
23. 

Rule  6e-2  grants  investment 
companies  offering  scheduled  premium 
and  single  premium  variable  life 
insurance  contracts  exemptions  from 
the  Investment  Company  Act  of  1940. 
Only  management  accounts  that  register 
to  sell  contracts  under  Rule  6e-2  have 
a  reporting  burden,  estimated  to  be 
approximately  111  annual  hours  per 
respondent,  imposed  under  paragraph 
(b)(9)  of  the  rule.  Since  1988,  there  have 
been  no  filings  under  paragraph  (b)(9)  of 
rule  6e-2  by  existing  management 
accounts,  and  separate  accounts  now  are 
being  organized  as  trust  accounts,  which 
are  not  subject  to  the  reporting 
requirements,  rather  than  as 


mi  inagement  accounts.  Without  the  rule, 
mi  inagement  companies  that  offer 
va  riable  insurance  contracts  and  their 
sp  jnsoring  life  insurers  would  have  to 
fil  i  individual  exemptive  applications 
in  addition  to  a  registration  statement  in 
or  ler  to  obtain  the  relief  needed  to  sell 
th  I  contracts.  This  process  would  be 
bi;  rdensome  on  both  the  life  insurer  and 
th  !  Commission's  staff. 

lule  17a-8  exempts  certain  mergers 
orconsolidations  involving  investment 
companies  from  the  restrictions  on 
trs  nsactions  between  affiliates  set  forth 
in  S^ion  17(a)  of  the  Investment 
C<  mpany  Act  of  1940.  The  rule 
an  dually  requires  approximately  1.5 
he  urs  of  recordkeeping  by  each  of 
ap  jroximately  17  companies  estimated 
to  je  involved  in  such  a  merger  or 
CO  isolidation  each  year,  for  a  total  of  26 
an  lual  burden  hours. 

^ule  17f-l  requires  that  a  custodial 
CO  itract  and  an  accountant's  certificate 
be  filed  with  the  Commission  in 
CO  mection  with  the  placement  or 
mi  lintenance  of  the  assets  of  a  registered 
mi  inagement  investment  company  in  the 
cu  Jtody  of  a  member  of  a  national 
s©  nirities  exchange.  The  rule  requires 
ea  ;h  respondent  to  spend  about  4  hours 
mi  leting  reporting  requirements 
an  dually. 

!^neral  comments  regarding  the 
es  imated  burden  hours  should  be 
di:  ected  to  Gary  Waxman  at  the  address 
be  ow.  Any  comments  concerning  the 
ac  :uracy  of  the  estimated  average 
bu  rden  hours  for  compliance  with 
Cc  mmission  rules  and  forms  should  be 
di!  ected  to  John  J.  Lane,  Associate 
E>  ecutive  Director,  Securities  and 
E>  change  Commission.  450  Fifth  Street 
Nl  v.,  Washington.  DC  20549  and  Gary 
W  ixman.  Clearance  Officer,  Office  of 
M  inagement  and  Budget,  (Paperwork 
Re  duction  Act  No.  3235-0157.  3235- 
02  30.  3235-0177.  3235-0235,  and  3235- 
02  22),  room  3208,  New  Executive  Office 
Bi  ilding,  Washington.  DC  20503. 

I  )ated:  February  14, 1994. 
Ml  Tgaret  H.  McFarland, 
De  outy  Secretary. 

(Fl :  Doc.  94-4141  Filed  2-23-94;  8:45  am] 
Bll  JNG  CODE  8010-01-M 


[R  (lease  No.  34-33486A:  File  No.  SR- 
An  iex-83-21] 

S<  If-Reguiatory  Organizations; 
Ai  lerican  Stock  Exchange,  Inc.;  Order 
A|  proving  Proposed  Rule  Change 
R<  lating  to  Expansion  of  the  Amex 
O  itions  Switching  System;  Correction 

Fe  )ruary  17, 1994. 

n  FR  Document  No.  94-2021. 
be  'inning  on  page  4293  for  Monday, 


January  31. 1994.  the  Amex  File  No.  was 

incorrectly  stated.  The  correct  Amex 

File  No.  is:  SR-Amex-93-21. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  94-m47  Filed  2-23-94;  8:45  am] 

BlUmO  CODE  MIO-OI-M 


[Release  No.  34-33627;  Pile  No.  SR-NASD- 
93-7^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers.  Inc.  to  Article  11,  Sections  10 
and  1 1  of  the  Code  of  Procedures 
Relating  to  the  Procedures  of  the 
National  Business  Conduct  Committee 

February  15, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  14, 1994,' 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Code  of  Procedure 


Article  II 


Sec.  10 


Acceptance.  Waiver  and  Consent  of  the 
Respondent 

(a)  If  the  Committee  has  reason  to 
believe  a  violation  has  occurred  and  the 
member  or  associated  person  does  not 
dispute  the  violation,  Uie  Committee 
may  suggest  that  the  member  or 
associated  person  submit  a  letter 
containing  an  acceptance  of  a  finding  of 
violations,  a  waiver  of  all  rights  of 
appeal  to  the  National  Business  Conduct 
Committee  (and  any  review  thereof  by 
the  Board  of  Governors),  the  Securities 


'  The  NASD  submitted  the  filing  on  December  16. 
1993.  However,  on  February  14. 1994.  il  filed  an 
amendment  to  replace  and  supersede  the  original 
filing. 
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and  Exchange  Commission  and  the 
courts  or  to  otherwise  challenge  or 
contest  the  validity  of  the  Order  issued 
if  the  letter  is  accepted,  and  a  consent 
to  the  imposition  of  sanctions.  The  letter 
shall  describe  the  act  or  practice 
engaged  in  or  omitted;  the  rule, 
regulation  or  statutory  provision 
violated;  and  the  sanction  to  be  imposed 
therefore.  If  the  Committee  then 
concludes  that  the  Letter  of  Acceptance. 
Waiver  and  Consent  is  appropriate  and 
should  be  accepted,  it  shall  be 
submitted  to  the  National  Business 
Conduct  Committee.  If  the  letter  is 
accepted  by  the  National  Business 
Conduct  Committee  or  a  Subcommittee 
designated  by  the  National  Business 
Conduct  Committee,  it  shall  become 
final  and  shall  constitute  the  complaint, 
answer  and  decision  in  the  matter.  If  the 
letter  is  rejected  by  the  Committee,  [or] 
the  National  Business  Conduct 
Committee,  or  a  Siibcommittee 
designated  by  the  National  Business 
Conduct  Committee,  any  acceptances, 
waivers  and  consents  contained  therein 
shall  not  be  considered  in  any  further 
complaint  artion  which  may  be  taken 
against  the  member  or  associated 
person. 

Minor  Rule  Violations  Procedure 

(b)(1) 

•  •        •        •        • 

(3)  The  Letter  shall  be  submitted  to 
the  Committee  and,  if  atxepted.  the 
Letter  shall  then  be  submitted  to  the 
National  Business  Conduct  Committee. 
If  the  National  Business  Conduct 
Committee  or  a  Subcommittee 
designated  by  the  National  Business 
Conduct  Committee  accepts  the  Letter, 
the  Corporation  will  report  the  violation 
to  the  Securities  and  Exchange 
Commission  as  required  by  the 
Commission  pursuant  to  a  plan 
approved  under  Rule  19d-l(c)(2) 
adopted  under  the  Securities  Exchange 
Act  of  1934.  as  amended.  If  the 
Committee,  (or)  the  National  Business 
Conduct  Committee,  or  a  Subconunittee 
designated  by  the  National  Business 
Conduct  Committee  rejects  the  Letter, 
the  Committee  or  National  Business 
Conduct  Committee  may  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  violation  or  violations. 

•  •        »        •        * 

Settlement  Procedure 

Sec.  11 

•  *        *        •        • 

(e)  Before  any  such  Order  of 
Acceptance  of  Offer  of  Settlement  shall 
become  effective  it  must  be  submitted  to 
and  approved  by  the  National  Business 
Conduct  Committee  or  a  Subcommittee 


designated  by  the  National  Business 
Conduct  Committee,  which  is  hereby 
delegated  authority  to  accept  or  reject  an 
Offer  of  Settlement.  If  the  NaUonal 
Business  Conduct  Committee  [by  a 
majority  vote)  or  a  Subcommittee 
designated  by  the  National  Business 
Conduct  Committee  approves  the 
Committee's  Order,  it  shall 
communicate  its  conclusion  to  the 
Committee  which  shall  thereafter  issue 
such  Order. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Hegulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

The  National  Business  Conduct 
Committee  of  the  NASD  ( "NBCC")  is 
composed  of  participating  members  of 
the  first  year  class  of  the  NASD  Board 
of  Governors  ("Board")  plus  an  elected 
Chair  and  Vice-Chair  from  the  Board's 
second  year  class.  The  members  of  the 
NBCC  are  sent  a  weekly  package 
("weekly  mailings")  for  review  on 
proposed  Acceptance,  Waiver,  and 
Consents  ("AWCs"),  Minor  Rule 
Violations  Letters,  and  Oflers  of 
Settlement.  The  NBCC  also  reviews,  on 
a  weekly  basis,  all  disciplinary 
decisions  of  the  District  Business 
Conduct  Committees  and  the  Market 
Surveillance  Committee.  All  matters  are 
first  reviewed  by  the  Chair  and  Vice- 
Chair  of  the  NBCC  and  then  reviewed  by 
the  other  members  of  the  NBCC  along 
with  the  recommendations  of  the  Chair 
and  Vice-Chair. 

The  NASD  has  determined  that  the 
weekly  mailings  to  the  NBCC  require  a 
substantial  commitment  of  time  of 
NBCC  members  and  that  the  review  by 
NBCC  members  of  all  the  foregoing 
matters  is  unnecessary  and  unduly 
burdensome.  In  order  to  reduce  the 
amount  of  materials  which  must  be  read 
by  NBCC  members,  the  NASD  proposes 
to  amend  Article  II,  Sections  10(a), 


10(b).  and  11(e)  z  of  the  Code  of 
Procedure  ("Code")  to  allow  the  NBCC 
to  designate  a  Subcommittee  composed 
of  members  of  the  NBCC  to  review 
AWCs.  Minor  Rule  Violations  Letters, 
and  Offers  of  Settlement  in  all  instances 
other  than  matters  that  are  outside  the 
NASD  Sanction  Guidelines  3  or  where 
the  designated  Subcommittee,  in  its 
discretion,  otherwise  believes  full  NBCC 
review  is  appropriate.  The  NASD 
intends  that,  initially,  the  Subcommittee 
designated  by  the  Committee  will 
consist  of  the  Committee  Chair  and 
Vice-Chair,  but  may  modify  the 
composition  of  the  Subcommittee  in  the 
future.. 

The  NASD  is.  therefore,  proposing  to 
amend  Article  n,  Sections  10(a)  and 
10(b)  of  the. Code,  to  allow  acceptance 
and  rejections  of  AWCs  and  Minor  Rule 
Violations  Letters  to  be  made  by  a 
Subcommittee  designated  by  the  NBCC 
as  an  alternative  to  full  NBOC  review. 

The  NASD  is  also  proposing  to  amend 
Article  II,  section  11(e)  of  the  Code  to 
allow  acceptances  and  rejections  of 
Offers  of  Settlement  to  be  made  by  a 
Subcommittee  designated  by  the  NBOC 
as  an  alternative  to  full  NBCC  review. 
The  NASD  is  also  proposing  to  delete 
the  phrase  "by  a  majority  vote"  from 
Article  11,  section  11(e)  of  the  Code.  The 
NASD  considers  the  phrase  "by  a 
majority  vote"  to  be  confusing  since  a 
majority  vote  is  always  required  by  an 
NASD  review  body  acting  pursuant  to 
the  Code. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(8)  of  the 
Act  in  that  the  proposed  rule  change 
provides  for  fair  procedures  for  the 
disciplining  of  members  and  persons 
associated  with  members.  The  proposal 
enhances  the  NASD's  disciplinary 
procedures  with  respect  to  AWCs. 
Minor  Rule  Violations  Letters,  and 
Offers  of  Settlement  by  facilitating  the 
review  of  such  matters  by  the  NBCC 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 


»  NASD  Manual.  Code  of  Procwhire.  Article  0. 
Sections  10(a).  10(b).  and  11(e).  VXW  t1  3030. 
3031. 

'The  NASD  Sanction  Guidelines  were  published 
in  May  1993  and  sent  to  all  NASD  members.  See 
NASD  Regulatory  A  Compliance  ALERT.  Volume  7. 
No.  2  (June  1993). 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  Hnding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule,  or 

B.  Institute  proceeding  to  determine 
whether  the  proposed  rule  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofHce  of  the  NASD.  All 
submissions  should  refer  to  the  Rle 
number  in  the  caption  above  and  should 
be  submitted  by  March  17, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  94-4143  Filed  2-23-94;  8:45  amj 
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Pt«  I.  No.  IC-20079;  812-867^ 

Fir  St  Prairie  Cash  Management  et  al.; 
No  ice  of  Application 

Fel  ruary  16, 1994. 

AG  [NCY:  Securities  and  Exchange 

Co  omission  ("SEC"). 

AC  ION:  Notice  of  application  for 

ex(  mption  under  the  Investment 

Coi  npany  Act  of  1940  (the  "Act"). 


«  17  CFR  200.3O-S(a)(12)  (1993). 


APfUCANTS:  First  Prairie  Cash 
Ma  nagement  ("Cash  Management"), 
Fir  !t  Prairie  Money  Market  Fund 
("^  loney  Market"),  First  Prairie  U.S. 
Tn  asury  Seciu-ities  Cash  Management 
("Treasury  Cash  Management")  and 
su<  h  other  registered  investment 
coi  ipanies  that  in  the  futiu«  (i)  are 
adi  ised  by  FNBC  or  any  entity  under 
COI  imon  control  with  or  controlled  by 
FN  BC,  (ii)  are  taxable  money  market 
fui  ds,  (iii)  are  permitted  to  invest  in 
rej  urchase  agreements,  and  (iv)  effect 
pui  chase  and  sales  through  FNBC's 
"s\  /eep"  program  (the  "Fxmds"),  and 
Th  J  First  National  Bank  of  Chicago 
("I  NBC"). 

REI  EVANT  ACT  SECTIONS:  Exemption 
re<  uested  pursuant  to  sections  6(c)  and 
17t))  from  section  17(a). 
SUI  IMARY  OF  APPLICATION:  Applicants 
see  c  an  amendment  to  a  prior  order  that 
pel  mits  Money  Market  to  enter  into 
rej  urchase  agreements  with  FNBC.  The 
pri  >r  order  limits  the  collateral  for  the 
ref  urchase  agreements  to  U.S.  Treasury 
Bills,  Notes,  or  Bonds,  with  remaining 
maurities  of  one  year  or  less,  and 
veiled  at  least  equal  to  102%  of  the 
mscimum  amount  of  aFimd's  net  assets 
that  could  be  invested  in  such 
regurchase  agreements.  The  order  will 
not  limit  the  maturity  of  the  collateral 
ani,  with  respect  to  the  amount  of  the 
colateral,  will  provide  only  that  the 
reourchase  agreements  must  be  fully 
CO  lateralized  within  the  meaning  of 
ni  J  2a-7. 

FIL  fiQ  DATE:  The  application  was  filed 
No  /ember  12. 1993  and  amended  on 
Jan  uary  19, 1994  and  February  7, 1994. 
HEi  iRING  OR  NOTIFICATION  OF  HEARING:  An 
or(  er  granting  the  application  will  be 
iss  led  unless  the  SEC  orders  a  hearing. 
Int  srested  persons  may  request  a 
hei  ring  by  writing  to  tfie  SEC's 
Sei  :retary  and  serving  applicants  with  a 
CO  ly  of  the  request,  personally  or  by 
mi  [1.  Hearing  requests  should  be 
ret  sived  by  the  SEC  by  5:30  p.m.  on 
Mi  rch  14, 1994  and  should  be 
ac4ompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
foi  lawyers,  a  certificate  of  service, 
he  ring  requests  should  state  the  nature 
of  he  writer's  interest,  the  reason  for  the 
re<  uest,  and  the  issues  contested. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants:  First  Prairie  Funds,  144 
Glenn  Curtiss  Boulevard,  Uniondale, 
New  York  11556-0144;  The  First 
National  Bank  of  Chicago,  One  First 
National  Plaza,  Chicago,  Illinois  60670- 
0120. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  at  (202) 
504-2259,  or  Barry  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  oj)en-end, 
diversified  management  investment 
companies.  Each  Fund  is  a  money 
market  fund  that  maintains  a  net  asset 
value  of  $1.00  per  share  for  purchases 
and  redemptions  and,  pursuant  to  rule 
2a-7  under  the  Act,  uses  the  amortized 
cost  method  of  valuing  its  securities. 

2.  FNBC  is  the  investment  adviser  for 
each  of  the  Funds.  FNBC.  a  wholly- 
owned  subsidiary  of  First  Chicago 
Corporation,  a  registered  bank  holding 
company,  is  a  commercial  bank  offering 
a  range  of  banking  and  investment 
services.  The  Bank  of  New  York  acts  as 
the  custodian  for  each  of  the  Funds. 

3.  Cash  Management  invests  in  short- 
term  money  market  obligations, 
including  repurchase  agreements  with 
respect  to  such  securities  with 
registered  or  unregistered  securities 
dealers  or  banks  that  have  total  assets  in 
excess  of  $1  billion.  Money  Market  is 
divided  into  two  separate  portfolios,  the 
Money  Market  Series  and  the 
Government  Series  (each  of  which  is 
referred  to  as  a  "Fund").  The  Money 
Market  Series  invests  in  short-term 
money  market  obligations,  including 
repurchase  agreements  with  banks  or 
primary  government  securities  dealers 
reporting  to  the  Federal  Reserve  Bank  of 
New  York.  The  Government  Series 
invests  only  in  short-term  securities 
issued  or  guaranteed  as  to  principal  and 
interest  by  the  U.S.  Government,  and 
repurchase  agreements  with  respect  to 
such  securities  with  selected  registered 
or  unregistered  securities  dealers  or 
banks  that  have  total  assets  in  excess  of 
$1  billion.  Treasury  Cash  Management 
invests  at  least  65%  of  the  value  of  its 
net  assets  in  U.S.  Treasury  securities 
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and  repurchase  agreements  in  respect 
thereof  and  the  remainder  of  its  net 
assets  in  other  securities  guaranteed  as 
to  principal  and  interest  by  the  U.S. 
Government  and  repurchase  agreements 
in  respect  thereof  with  registered  or 
unregistered  securities  dealers  or  banks 
that  have  total  assets  in  excess  of  $1 
billion. 

4.  Each  Fund's  shares  are  purchased 
primarily  by  clients  of  FNBC  and  its 
affiliates,  including  qualified  custody, 
agency,  and  trust  accounts,  through 
their  accounts  with  FNBC  and  its 
affiliates.  Each  Fund's  shares  may  be 
purchased  through  automatic 
investment  transactions.  In  these 
transactions,  FNBC,  as  agent,  follows 
the  standing  instructions  of  such  clients 
and  automatically  invests  excess  cash 
balances  in  the  clients'  accounts  in 
shares  of  one  or  more  of  the  Funds.» 
Currently,  these  "sweep"  transactions 
are  effected  automatically  by  computer 
each  Fimd  business  day  as  the  next 
determined  net  asset  value.  The 
machine  processing  required  to  tabulate 
the  day's  transactions  in  such  clients' 
accounts  and  other  shareholder 
accounts,  however,  is  completed  later  in 
the  day  (normally  no  earlier  than  11 
p.m..  New  York  time)  when  the  daily 
processing  for  FNBC's  accounting 
system  is  completed  (the  "Completion 
Time").  Therefore,  total  assets  to  be 
invested  in  each  Fund  through  the 
"sweep"  program  each  day  are  not 
known  until  that  evening  and  are 
invested  in  each  Fund  at  the  respective 
net  asset  values  determined  on  the 
following  day. 

5.  The  current  operation  of  the 
"sweep"  program  makes  the  Funds 
materially  less  attractive  to  FNBC's 
clients  because  they  lose  a  day's  income 
on  funds  invested  through  the  program 
and,  for  "sweeps"  accomplished  on  a 
Friday,  lose  a  weekend's  income. 

6.  To  correct  this  problem.  Money 
Market  and  FNBC  (the  "original 
Applicants")  applied  for  and  received 
an  order  (the  "Order")  of  the  SEC  under 
section  6(c)  and  17(b)  of  the  Act  on 
January  26. 1993,  exempting  them  from 
section  17(a)  of  the  Act  to  permit  Money 
Market  to  enter  into  repurchase 
agreements  with  FNBC  or  an  affiliate 
subject  to  certain  conditions.2  To  date, 
however.  Money  Market  has  not  entered 
into  repurchase  agreements  with  FNBC 


<  In  accordance  with  the  standing  instructions  of 
FNBCt  clients,  the  computer  program  also  provides 
for  the  automatic  redemption  of  Fund  shares  held 
in  an  account  as  of  the  next  determined  net  asset 
value  if  the  cash  balance  In  the  account  is  less  than 
the  minimum  balance  specified  by  the  client. 

zlnvestment  Company  Act  Release  Nos.  191S5 
(Dec  29. 1992)  (notice)  and  19240  (fan.  28. 1993) 
(order). 


and  therefore  is  not  relying  on  the 
Order.  The  application  seeks  to  amend 
the  Order  to:  (1)  Add  additional  Funds 
with  investment  policies  and 
procedures  similar  to  those  of  Money 
Market  as  applicants;  and  (2)  amend 
condition  seven  to  the  Order.3 

7.  Condition  seven  to  the  Order 
provides  that,  during  the  operation  of 
the  "sweep"  program,  collateral 
maintained  in  a  subcustoditm  account 
in  the  name  of  each  Fimd  shall  be 
"comprised  only  of  U.S.  Treasury  Bills, 
Notes  or  Bonds,  with  remaining 
maturities  of  one  year  or  less,  and 
valued  at  least  equal  to  102%  of  the 
Maximum  Purchase  Amount" 
(emphasis  added).  The  "Maximum 
Purchase  Amount"  is  the  amount  of  a 
Fund's  net  assets  that  may  be  invested 
pursuant  to  the  Order.  This  amount  is 
based  on  a  percentage  that  may  change 
from  time  to  time,  subject  to  the 
agreement  of  the  applicants,  but  may 
not  exceed  15%  of  a  Fund's  net  assets. 

8.  Applicants  propose  to  amend 
condition  seven  to  eliminate  the 
requirement  that  the  securities 
comprising  the  collateral  have 
"remaining  maturities  of  one  year  or 
less."  Applicants  believe  that  the 
provisions  of  rule  2a-7  relating  to 
remaining  maturity  are  not  applicable  to 
securities  underlying  fully  collateralized 
repurchase  agreements.*  FNBC's 
exp>erience  is  that  the  Funds  will  be  able 
to  obtain  a  higher  yield  on  repurchase 
agreements  using  collateral  with 
remaining  maturities  of  greater  than  one 
year  than  otherwise  would  be  the  case. 

9.  Applicants  also  propose  to  amend 
condition  seven  to  eliminate  the 
requirement  that  the  securities 
comprising  the  collateral  be  valued  at 
least  equal  to  "102%  of  the  Maximum 
Purchase  Amount."  Applicants  believe 
that  neither  rule  28-7  nor  relevant 
regulatory  pronouncements  require  the 
collateral  for  the  repurchase  agreements 
to  be  valued  at  102%  of  the  Maximum 
Purchase  Amount.  Applicants  propose 
to  substitute  the  requirement  that  the 
collateral  be  at  least  equal  to  the  amount 
(the  "Required  Collateral  Amount") 
necessary  to  collateralize  fully  (within 
the  meaning  of  rule  2a-7)  a  repurchase 
agreement  in  an  amoimt  equal  to  the 
Maximum  Purchase  Amount. 
Applicants  believe  that  maintaining 
additional  collateral  beyond  that 
necessary  to  collateralize  fully  a 
repurchase  agreement  reduces  the 
relevant  Fund's  yield  on  the  repurchase 


>The  application  restates  the  prior  application  in 
its  entirety  except  for  changes  relating  to  the 
requested  amendments  and  minor  wording  changes. 

*  See  Investment  Company  Act  Release  Na  18005 
n.32  (Feb.  20. 1991). 


agreement  to  the  detriment  of  the 
Fund's  shareholders. 

10.  To  permit  FNBC.  as  each  Fund's 
investment  adviser,  to  invest  anticipated 
net  assets  attributable  to  the  "sweep" 
program  on  the  same  day  that  they  are 
available  for  investment  (despite  the  fact 
that  the  exact  amount  thereof  will  not  be 
known  until  after  the  time  for 
investment  that  day),  FNBC  or  an 
affiliate  proposes  to  enter  into  overnight 
repurchase  agreements  with  each  Fund. 
Such  assets  would  be  invested  in  shares 
of  a  Fund  as  of  the  time  the  Fund 
determined  its  net  asset  value  (the 
"Pricing  Time")  on  the  same  day  the 
sweep  occurs. 

11.  Each  Fund  proposes  to  enter  into 
a  master  repurchase  agreement  with 
FNBC  or  one  of  its  affiliates,  which  is 
substantially  the  same  as  the  industry 
standard  master  repurchase  agreement 
promulgated  by  the  Public  ScNCurities 
Association,  covering  all  repurchase 
agreement  transactions  (the  "Master 
Repurchase  Agreement"). 

12.  To  facilitate  the  repurchase 
transaction  where  the  exact  amount  of 
the  overnight  repurchase  agreement 
and,  consequently,  the  required 
collateral  is  not  known  until  the 
following  day,  FNBC,  at  no  cost  to  the 
Funds,  will  maintain  at  all  times  in  a 
segregated  sub-custodian  account  in  the 
name  of  each  Fund  the  Required 
Collateral  Amount.  Each  Fund  will 
promptly  notify  FNBC  of  any  increase  or 
decrease  in  its  net  asset  value  and  FNBC 
will  adjust  the  amount  of  collateral 
maintained  in  the  segregated  account 
daily  so  that  it  at  least  equals  the 
Required  Collateral  Amount  for  each 
Fund.  The  relevant  Fund  will  have  a 
perfected  security  interest  in  the 
repurchase  agreement  collateral  held  in 
such  account. 

13.  If  the  cash  balances  swept  into  a 
Fund  equalled  the  Maximum  Purchase 
Amount,  the  required  amount  of 
collateral  already  would  be  held  in  the 
Fund's  segregated  sub-custodian 
account  with  FNBC's  Trust  Department 
and  the  Fund  would  have  a  perfected 
security  interest  in  all  such  collateral 
notwithstanding  the  fact  that  the  actual   ' 
amount  of  the  repurchase  transaction 
would  not  be  known  until  the  computer 
records  were  received  the  next  morning. 
If  such  cash  balances  were  less  than  the 
Maximum  Purchase  Amount,  the 
repurchase  transaction  would  be  over- 
collateralized.  If  such  cash  balances 
swept  exceeded  the  Maximum  Purchase 
Amount,  the  excess  amount  would 
remain  uninvested.  FNBC.  however, 
believes  that  its  experience  in  operating 
the  "sweep"  program  and  its  daily 
consultations  with  other  departments 
should  limit  the  amount  of  funds  being 
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swept  and  thus  potentially  held 
uninvested. 

14.  FNBC's  Trust  Department  will  act 
as  each  Fund's  sub-custodian  pursuant 
to  a  sub-custodian  agreement  approved 
by  each  Fund's  Board  of  Trustees, 
including  a  majority  of  the  Trustees  who 
are  not  "interested  persons,"  as  defined 
in  the  Act,  of  either  FNBC  or  the  Fund.s 
Each  Fund's  assets  held  by  FNBC's 
Trust  Department  will  be  maintained  in 
a  segregated  custodial  account 
established  on  its  behalf  in  accordance 
with  the  rules  and  standards  of  the 
Comptroller  of  the  Currenc>'  and  the 
Act.  FNBC's  Trust  Department  would 
receive  the  eligible  securities  transferred 
to  it  in  its  capacity  as  sub-custodian  for 
each  Fund  and  hold  them  in  a  manner 
complying  with  the  requirements  of 
section  17(f)  of  the  Act.  After  the 
Completion  Time  that  evening,  for  a 
particular  fund,  the  records  maintained 
by  FNBC  for  its  clients'  accounts  and  by 
FNBC's  Trust  Department  in  its  capacity 
as  the  Fund's  sub-custodian  would 
show: 

(i)  For  FNBC's  cUent  accoimts,  a  cash 
entry  for  the  amount  of  Fund  shares 
purchased  or  redeemed  and  a 
corresponding  entry  to  the  client 
accounts  for  the  number  of  Fund  shares 
purchased  or  redeemed  as  of  the  Pricing 
Time  through  operation  of  the  computer 
"sweep"  program;  and 

(li)  For  the  Fund's  sub-custodian 
account,  all  purchase  and  sale 
transactions  and  the  net  cash  proceeds, 
if  any,  received  by  the  Fund  through  the 
operation  of  the  "sweep"  (or, 
conversely,  the  net  redemption  proceeds 
paid  or  payable  by  the  Fund  if  there 
were  net  redemptions).  In  addition,  the 
Fund's  sub-custodian  account  would 
reflect  the  specific  amount  in  fact 
invested  in  the  particular  transaction 
(including  the  ownership  of  the 
securities  securing  the  repurchase 
agreement).  If  the  "sweep"  had  resulted 
in  unanticipated  net  redemptions  for  the 
Fund,  the  relevant  sub-custodian 
account  would  reflect  this  fact  and  show 
no  ownership  of  any  of  such  securities 
transferred  by  FNBC  or  its  affiliates  to 
the  account,  since  (contrary  to 
expectations]  none  of  the  Fund's  assets 
had  been  used  to  purchase  the 
securities.  To  the  extrait  that  transferred 
securities  exceeded  the  Fimd's  assets 
that  were  available  for  investment  (as 
shown  by  the  results  of  the  day's 
computer  processing).  FNBC  or  the 
appropriate  affiliate  would  be  shown  to 
be  owner  of  such  securities. 
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■The  tub-custodUn  account  may  be  maintained 
with  FNBC'8  Trust  Department  or  a  nominee 
qualiHed  to  act  as  a  custtxlian  pnrguant  to  section 
17(n  of  the  Act  BTul  references  herein  to  FNBC* 
Trust  Department  shall  mean  either  entity. 


II .  After  the  Completion  Time,  FNBC 
woi  Id  transmit  to  the  Fund's  transfer 
agei  t  records  relating  to  these  automatic 
invf  stment  transactions.  The  transfer 
agei  t's  records  would  show  an  entry  to 
eacl  of  the  corresponding  shareholder 
acc(  unts  for  the  number  of  Fimd  shares 
autc  matically  purchased  or  redeemed  as 
of  tl  e  Pricing  "Time  through  operation  of 
the  "sweep." 

II  .  Each  Fund  will  purchase  only 
sect  rities  in  which  it  may  invest  as 
dest  ribed  in  its  prospectus  and 
stati  ment  of  additional  information  and 
as  li  mited  by  rule  2a-7.  The  Master 
Rep  irchase  Agreement  into  which  each 
Fun  i  proposes  to  enter  will  be 
coll  iteraiized  only  by  U.S.  Treasury 
Bill  1.  Notes,  and  Bonds.  The 
tran  lactions  will  comply  with  the 
gui(  elines  set  forth  in  Investment 
Cod  ipany  Act  Release  No.  13005 
(Fel  ruary  2, 1983)  and  will  be 
coll  Iteraiized  fully  as  that  term  is 
defi  [led  in  rule  2a-7.  The  Master 
Rep  Lirchase  Agreement  will  be  subject 
to  a  inual  approval,  with  respect  to  each 
Fur  d.  by  the  Fund's  Board  of  Trustees, 
inc  Liding  a  majority  of  the  Trustees  who 
are  lot  "interested  persons"  (as  defined 
in  t  le  Act)  of  the  Fund  or  FNBC  or  its 
affi  iates. 

1  '.  The  transactions  would  be 
"re  (urchase  agreements"  for  purposes 
of  (  hapter  11  of  the  United  States 
Bar  kruptcy  Code  and  the  Financial 
Insi  itutions  Reform.  Recovery  and 
Enf  jrcement  Act  of  1989.  These  statutes 
pro  /ide  that,  if  the  bankruptcy  of  the 
cou  nterparty  occurs,  the  repurchase 
agr  ement  can  be  liquidated  without 
beii  ig  subject  to  the  potential  delay 
ass  tciated  with  the  automatic  stay  or 
ilar  provisions  of  these  statutes.  If 
transactions  were  not  "repurchase 
agr  (ements"  as  defined  under  those 
stal  ates.  the  Fund  might  encounter 
sig]  lificant  liquidity  problems  if  a  large 
per  :entage  of  its  assets  were  invested  in 
rep  jrchase  agreements  with  a  bankrupt 
con  nterparty. 

1  3.  Cash  Management,  the  Money 
Market  Series,  the  Government  Series. 
Treasury  Ca^  Management 
i^ntly  invest  approximately  33%, 
25%.  and  50%.  respectively,  of 
r  net  assets  on  an  overnight  basis. 

Fund's  average  daily  portfolio 
urity  customarily  is  between  40  and 
lays.  Applicants  intend  to  limit  the 
mum  Purchase  Amount  at  a  level 
they  believe  should  avoid  reducing 
avdrage  daily  portfolio  maturity  and 
thn  s  the  yield  for  a  Fund. 

1  9.  FNBC  will  continue  to  solicit 
int  ependent  quotes  from  third  parties 
for  the  proposed  "sweep"  transactions, 
bu  to  date  FNBC  has  been  unable  to 
fin  1  any  unaffiliated  entity  willing  to 
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engage  in  such  transactions  on  a  basis 
as  favorable  to  the  Funds  as  the 
proposed  arrangement  with  FNBC.  The 
repurchase  agreement  counterpart  will 
not  know  until  the  next  day  the  amount, 
if  any,  of  such  transactions.  This  delay 
results  because  the  daily  processing  for 
FNBC's  accounting  system  normally  is 
completed  well  into  the  night  of  the  day 
the  order  is  placed  and  the  actual 
amount  to  be  invested  in  the  repurchase 
transaction  is  not  known  and.  thus, 
monies  in  respect  thereof  cannot  be 
transmitted  until  the  next  morning. 
Unaffiliated  third  parties  will  not  agree 
to  operate  in  this  "look  back"  manner 
with  the  Fund  on  a  basis  as  favorable  to 
the  Fund  as  the  proposed  arrangement 
with  FNBC. 

20.  Before  any  repurchase  agreements 
are  entered  into  pursuant  to  the 
exemption,  the  participating  Fund  or 
FNBC  must  obtain  and  document 
competitive  quotations  from  at  least  two 
other  dealers  with  respect  to  repurchase 
agreements  that  are  comparable  in  terms 
of  size,  maturity,  and  collateral,  except 
that  if  quotations  are  unavailable  from 
two  such  dealers  only  one  other 
competitive  quotation  is  required.  In 
addition,  the  transactions  for  which 
quotations  are  sought  will  be 
conventional  overnight  repurchase 
agreements  in  which  the  funds  would 
be  transferred  by  the  participating  Fund 
on  the  same  day  that  the  transaction  is 
entered  into,  and  then  returned  by  the 
counterpart  on  the  following  day.  Before 
entering  into  a  transaction  pursuant  to 
the  exemption,  a  determination  will  be 
required  that  the  income  to  be  earned 
from  the  repurchase  agreement  is  at 
least  equal  to  that  available  from  the 
other  dealers  from  which  quotes  were 
obtained.  As  set  forth  in  the  application, 
applicants  enter  into  repurchase 
agreements  on  an  ongoing  basis  and, 
therefore,  believe  they  are  capable  of 
obtaining  such  quotes. 

Applicants'  Legal  Anatjrsis 

1.  Section  17(a)  of  the  Act.  among 
other  things,  generally  prohibits  certain 
entities  affiliated  with  an  registered 
investment  company,  when  acting  as 
principal,  from  knowingly  selling  to  or 
purchasing  from  the  investment 
company,  any  security.  Among  the 
entities  precluded  from  dealing  as 
principal  with  a  registered  investment 
company  under  section  17(a)  are  any 
affiliated  person  of  the  investment 
company  and  any  affiliated  person  of  an 
affiliated  person  of  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  the  term  "affiliated  person"  of 
an  investment  company  to  include  any 
investment  adviser  of  such  company. 
Therefore.  FNBC,  as  each  Fund's 
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investment  adviser,  and  its  affiliates  are 
subject  to  the  prohibitions  contained  in 
section  17(a)  with  respect  to  the  Fund. 

2.  Section  6(c)  of  the  Act  provides  in 
relevant  part  that  "the  Commission. 

*  *  *  by  order  upon  application,  may 

*  *  *  exempt  any  person,  security,  or 
transaction  •  *  •  from  any  provision  or 
provisions  of  (the  Act)  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
Ithe  Act]." 

3.  Section  17(b)  of  the  Act  provides 
that  "notwithstanding  [section  17(a)l, 
any  person  may  file  witl\the 
Commission  an  application  for  an  order 
exempting  a  proposed  transaction  *  •  • 
from  one  or  more  provisions  of  that 
subsection.  The  Commission  shall  grant 
such  application  and  issue  such  order  of 
exemption  if  evidence  establishes  that 

*  *  *  (1)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  [the 
Act);  and  (3)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
Ithe  Act]." 

4.  Each  Fund  believes  that  the  relief 
requested  is  appropriate  and  in  the 
public  interest  because  it  will  permit  the 
Fund  to  invest  at  a  favorable  price  net 
assets  attributable  to  the  "sweep" 
program  on  the  same  day  that  such 
assets  are  available  for  investment. 
Applicants  believe  that  a  more  attractive 
"sweep"  program  will  resuh  in 
increased  assets  for  the  Funds.  A  larger 
asset  base  for  a  Fund  will  benefit  all 
Fund  shareholders  by  reducing  the 
amount  of  Fund  expenses  indirectly 
borne  by  each  shareholder,  thereby 
increasing  investors'  returns. 

5.  FNBC  and  its  affiliates  are  aware  of 
the  potential  conflict  of  interest  inherent 
in  the  operation  of  the  "sweep"  program 
if  the  proposed  relief  is  granted.  FNBC, 
therefore,  has  established  procedures 
and  conditions  to  be  followed  by  its 
employees  and  agents  to  prevent  any 
overreaching  on  the  part  of  any  person 
that  could  act  to  the  detriment  of  the 
Funds  and  to  ensure  that  each 
transaction  is  eHiected  on  a  reasonable 
and  fair  basis. 

6.  A  Fund's  overnight  position  should 
not  necessarily  reduce  its  yield.  If  the 
operation  of  the  proposed  "sweep" 
program  shortens  a  Fimd's  average  daily 


portfoho  matm-ity.  the  effect  of  such 
reduction  would  be  minimal  because:  (i) 
the  Fund  currently  maintains  a 
relatively  short  average  daily  portfolio 
maturity;  (ii)  as  FNBC  develops  more 
experience  operating  the  "sweep" 
program,  FNBC  will  be  able  to  manage 
the  maturity  of  that  portion  of  the 
Fund's  assets  held  outside  the  sub- 
custodian account  for  the  program  so  as 
to  provide  optimal  liquidity  levels;  and 
(iii)  upon  receipt  of  such  assets 
currently,  the  Fund  has  invested  such 
assets  in  overnight  or  very  short-term 
obligations  in  any  event,  but  such 
investment  occurs  one  day  later.  Thus, 
applicant  believe  that  any  effect  on 
yield  as  a  result  of  the  proposed  relief 
would  be  negligible.  In  addition, 
operation  pursuant  to  the  inde{)endent 
pricing  mechanism  set  forth  in 
condition  8  should  provide  yields  from 
"sweep"  investments  that  are  no  lower 
than  similar  non-sweep  Fund 
investments. 

7.  Based  on  the  arguments  set  forth 
above,  applicants  believe  that  the 
requested  relief  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  also  believe  that  the 
terms  of  the  proposed  transactions, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  that  the 
proposed  transactions  are  consistent 
with  the  policy  of  each  Fund,  as  set 
forth  in  the  Fund's  registration 
statement  and  reports  filed  under  the 
Act.  and  that  the  proposed  transactions 
are  consistent  with  the  general  purposes 
of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  No.  FNBC  or  affiliate  "sweep" 
account  client  will  be  permitted  to  affect 
a  transaction  for  a  Fund  after  the  sweep 
has  occurred  and  the  Fund's  net  assets 
value  has  been  computed  for  that  day. 

2.  The  legal  or  compliance 
department  of.  and  internal  and  outside 
auditors  for,  FNBC  or  its  affiliates  will 
prepare  guidelines  for  FNBC  and 
affiliate  personnel  to  ensure  that  the 
transactions  described  herein  comply 
with  the  conditions  set  forth  herein  and 
that  the  integrity  of  the  program  is 
maintained.  Each  Fund's  independent 
public  accountants  will  verify  assets 
held  in  each  sub-custodian  account  in 
accordance  with  rule  17f-2  under  the 
Act.  The  legal  or  compliance 


department  and  auditors  will 
periodically  monitor  the  activities  of 
FNBC  and  its  affiliates  in  connection 
with  the  operation  of  the  "sweep" 
program  to  ensure  that  the  conditions 
set  forth  in  the  application  are  adhered 
to. 

3.  The  terms  of  the  relief  will  be 
disclosed  fully  in  each  Fund's 
prospectus  and  statement  of  additional 
information.  A  schedule  of  all 
transactions  with  FNBC  and  its  affiliates 
will  be  filed  with  each  semi-annual 
repwrt  filed  by  a  Fund  with  the 
Commission  pursuant  to  sections  30(a) 
and  30(b)(1)  of  the  Act.  FNBC  will 
provide  each  Fund's  Board  of  Trustees 
with  a  full  report  of  the  transactions 
under  the  "sweep"  program,  as 
described  herein,  no  less  frequently 
than  quarterly.  FNBC  also  will  provide 
each  Fund's  Board  of  Trustees  with  a 
statement  that,  as  the  Fund's  investment 
adviser,  it  determined  the  principal 
transactions  to  be  necessary  and 
appropriate  under  the  circumstances. 

4.  The  Funds  and  FNBC  will  maintain 
such  records  with  respect  to  those 
transactions  conducted  pursuant  to  the 
exemption  as  may  be  necessary  to 
confirm  compliance  with  the  condltioni. 
to  the  requested  relief.  In  this  regard, 
each  Fund  will  maintain  an  itemized 
daily  record  of  repurchase  agreement 
transactions  entered  into  pursuant  to  the 
exemption,  showing  for  each 
transaction:  that  it  has  entered  into  the 
transaction;  the  entity  with  which  it  has 
entered  into  the  transaction;  the 
purchase  and  repurchase  prices;  the 
type  and  amount  of  collateral;  the  date 
fixed  for  termination  of  the  transaction; 
and  the  time  and  date  of  the  transaction. 
For  eacfi  transaction,  such  records  also 
shall  document  the  quotations  received 
from  other  dealers  in  accordance  with 
condition  no.  8.  including:  The  names 
of  the  dealers;  the  prices  quoted;  and  the 
times  and  dates  the  quotations  were 
received.  The  records  required  by  this 
condition  will  be  maintained  and 
preserved  in  the  same  manner  as 
records  required  under  rule  31a-l(b)(l). 

5.  The  Maximum  Purchase  Amount 
will  be  the  {>ercentage  of  each  Fund's 
net  assets  upon  which  the  applicants 
from  time  to  time  may  agree,  which 
percentage  may  fluctuate  but  shall  not 
exceed  15%.  As  to  a  particular  Fund  on 
a  particular  day,  the  amount  invested 
pursuant  to  the  exemption  will  not 
exceed  the  amount  swept  into  such 
Fund  on  such  day. 

6.  All  records  pertaining  to  the  sweep 
program  will  be  preserved  for  a  period 
of  not  less  than  six  years,  the  first  two 
years  in  an  easily  accessible  place,  from 
the  end  of  the  fiscal  year  in  which  any 
sweep  transaction  occurred. 


r 


7.  In  connection  writii  overnight 
repurchase  agreement  transactions 
pursuant  to  the  Master  Repurchase 
Agreement.  FNBC  will  maintain  at  all 
times  during  t^ration  of  the  "sweep" 
program  in  a  segregated  sub-custodian 
account  in  the  name  of  each  Fund 
collateral  comprised  only  of  U.S. 
Treasury  Bills,  Notes  or  Bonds  valued  at 
least  equal  to  the  Required  Collateral 
Amount.  In  addition,  FNBC  or  its 
afQIiates  will  transfer  such  collateral 
through  the  book  entry  system  of  the 
Federal  Reserve  and,  in  cormection 
therewith,  the  Fund's  sub-custodian 
account  with  FNBC's  Trust  Department 
will  be  designated  by  Fedwire  as  the 
recipient  of  such  securities  and  FNBC's 
internal  records  and  written 
c:onfirmations  will  indicate  that  the 
collateral  is  being  held  on  behalf  and  in 
such  Fund's  name.  The  relevant  Fund 
thereby  will  acquire  a  security  interest 
in  the  collateral. 

8.  Before  any  transaction  may  be 
conducted  pursuant  to  the  exemption, 
the  ]}articipating  Fund  or  FNBC  must 
obtain  such  information  as  it  deems 
necessary  to  determine  that  the  price 
test  set  forth  below  has  been  satisfied. 
Before  any  repurchase  agreements  are 
entered  into  pursuant  to  the  exemption, 
the  participating  Fund  or  FNBC  must 
obtain  and  document  competitive 
quotations  from  at  least  two  other 
dealers  with  respect  to  repurchase 
agreements  comparable  to  the  tj'pe  of 
repurchase  agreement  involved 
(including  size,  which  would  be  at  least 
equal  to  the  Maximum  Purchase 
Amount,  maturity  and  collateral), 
except  that  if  quotations  are  unavailable 
from  two  such  dealers  only  one  other 
competitive  quotation  is  required.  In 
addition,  the  transactions  for  which 
quotations  are  sought  will  be 
conventional  overnight  repurchase 
agreements  in  which  the  funds  would 
be  transferred  by  the  participating  Fund 
on  the  same  day  that  the  transaction  is 
entered  into,  and  then  returned  by  the 
counterparty  on  the  following  day. 
Before  entering  into  a  tran.s8ction 
pursuant  to  the  exemption,  a 
determination  will  be  required  in  each 
instance,  based  upon  the  information 
available  to  the  participating  Fund  and 
FNBC.  that  the  income  to  be  earned 
from  the  repurchase  agreement  is  at 
least  equal  to  that  available  from  the 
other  dealers  from  which  quotes  were 
obtained. 

For  the  SEC,  by  the  Division  of  Investment 
.Minagemenf.  under  delegated  authority. 
Margaret  R  McFarUnd, 
Dfputy  Secretary. 

IFR  Doc.  94-4142  Filed  2-23-94;  8:45  am] 
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DEFV^RTMENT  OF  STATE 
Public  Notice  1950] 

Shidpmg  Coordinating  Committee 
(Sut  committee  on  Safety  of  Life  at 
Sea;  Working  Group  on  Fire 
Prol  »ction);  Meeting 

Tl  e  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Wor  Ling  Group  on  Fire  Protection  will 
cone  uct  an  open  meeting  on  March  10. 
at  10  ajn.  in  ro<Mn  4315  at  U.S. 
Guard  Headquarters,  2100  Second 
Streit.  SW.,  Washington,  DC  20593.  The 
pur{  ose  of  this  meeting  will  be  to 

for  discussion  anticipated  to 
place  at  the  Thirty-ninth  Session  of 
iitemational  Maritime 
Orgs  nization's  Sub-Coimnittee  on  Fire 
Protrction,  scheduled  for  June  27, 1994. 
meeting  will  focus  on  the  fire 
of  commercial  vessels.  Specific 
areas  include:  Smoke  and 
toxicity,  revision  of  resolution  A.472. 
radiation  through  windows  and 
partitions,  automatic  sprinkler 
stims  and  fixed  water  sprayii>g 
systems,  high  speed  craft,  criteria  for 
hre  loads,  analyses  of  fire 
Ity  records,  guidelines  for 
perf  irmance  and  testing  criteria  and 
sum  ;ys  of  foam  concentrates,  phasing 
»f  halons.  interpretations  of  SOLAS 
1  equirements  for  dangerous  solid 

cargo,  role  of  the  human  element 
mjaritime  casualties,  smoke  control 
ventilation,  carriage  of  dangerous 
on  the  vehicle  decks  of  passenger 
,  fire  safety  aspects  of  composite 
mat(  rials  used  on  board  ships,  and 
mat  Brs  relating  to  tanker  safety. 

Ki  smbers  of  tne  public  may  attend  up 
to  tile  seating  capacity  of  the  room.  For 
information  regarding  the 
ing  of  the  SOLAS  Working  Group 
Protection  contact  Mr.  Jack 
Boojh  at  (202)  267-2997. 

Da  :cd:  February  14. 1994. 
Ge«i  'reyOgdea, 

Chai  -man.  Shipping  Coordinating  Committee. 
IFR  1  kx:.  94-4096  Filed  2-23-«4:  8:45  am) 
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DEP  ARTMENT  OF  TRANSPORTATION 

Offi( «  of  tite  Secretary 

App  ication  of  Destination  Sun  Airways 
for  ransfer  of  Certificate  AutiKMity 
Unc  ar  Section  401(H) 

AGB  ICY:  Department  of  Transportation. 
ACTl  )M:  Notice  of  order  to  show  cause 
(Onjer  94-2-31),  Docket  47807. 


SUMilARY:  The  Department  of 

Trai  sportation  is  directing  all  interested 

pers  3ns  to  show  cause  why  it  should 


not  issue  an  order  finding  Conquest  Sun 
AirUnes,  Inc.,  fit,  willing,  and  able  and 
transfer  and  reissue  to  it  the  certificate 
of  public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property,  and  mail  issued  to  Sun 
Express  Group.  Inc.  d/b/a  Destination 
Sun  Airways  by  Order  92-4-13. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  28. 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47807  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  E.  Harman.  Office  of  Aviation 
Analysis  (P-52.  room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (202)  366-9721. 

Dated:  February  18. 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  94-4319  Filed  2-23-94;  8:45  am] 
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Coast  Guard 
[CGD  94-012] 

Navigation  Safety  Advisory  Council, 
Request  for  Applications 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  Navigation  Safety 
Advisory  Council  (NAVSAC). 
DATES:  Completed  applications  and 
resumes  must  be  received  no  later  than 
March  28, 1994.  Application  forms  may 
be  obtained  by  contacting  the  Executive 
Director  at  the  address  below. 
ADDRESSES:  To  request  an  application, 
either  call  (202)  267-0415  and  give  your 
name  and  mailing  address  or  write  to 
Commandant  (G-NSR-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW.,  room 
1420,  Washington,  DC  20593-0001. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
Navigation  Safety  Advisory  Coundl 
(NAVSAC),  room  1420,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washington,  DC  20593-0001,  (202) 
267-0415. 

SUPPLEMENTARY  MPORMATKM:  The 
Council  is  a  twenty-one  member  Federal 


advisory  council  that  advises  the  Coast 
Guard  on  matters  relating  to  the 
prevention  of  vessel  collisions, 
rammings.  and  groundings,  including, 
but  not  limited  to:  Inland  Rufes  of  the 
Road,  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  raarin»  information, 
diving  safety,  and  aids  to  navigation 
systems^ 

The  applications  will  be  considered 
for  seven  (7)  expiring  terms.  The 
Council  consists  of  21  members  who 
have  expertise,  knowledge  and 
experience  in  the  Navigation  Rules  of 
the  Road  (International  and  Inland),  aids 
to  navigation,  navigational  safety 
equipment,  vessel  traffic  service,  and 
traffic  separation  schemes  and  vessel 
routing. 

To  achieve  the  balance  of  rhembership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applic^ons  from  minorities  and 
women.  To  assure  balanced 
representation  of  subject  matter 
expertise,  members  are  chosen,  insofiar 
as  practical,  from  the  following  groups: 
(1)  Recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety:  (2)  representatives  of  owners 
and  operators  of  vessels,  professional 
mariners,  recreational  boaters,  and  the 
recreational  boatizkg  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  state  omcials 
with  responsibility  for  vessel  and  port 
safety. 

The  three-year  membership  terra 
begins  foly  1. 1994,  and  asamsing  &at 
the  Council  is  continued  beyond 
September  30,1995.  will  expire  June  30, 
1997.  Those  persons  who  I^yv 
submitted  previous  applications  must 
reeppiy  as  no  applications  received 
priorto  this  soHdtatioa  wiU  be 
considered. 

The  Council  meets  twice  each  yeec  at 
various  sites,  ia  the  coDtinaital  United 
States.  Members  save  wUbout 
compensatioa  from  the  FMcral 
Government,  although  travel 
reimbursement  aad  per  diem  mafjr  ba 
provided. 

Dated:  February  18. 199*. 
W.).  Ecker. 

BearAdaaak  (/.S.  Coast  Guard,  Ckia^  Offioa 
ofNavigptioa  Safety  aad  Watetway  Services. 
[FR  Doc  94-4207  Filed  2-23-M;  MS  ami 


[CGD03-«59 
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Inflatatita  Penemtt  Ro(attor»  Deviee 
CoNsensiis  Standard;  Meeting 

AGENCY:  Coast  Guard.  DOT.  . 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Coast  Guard  announces  it 
will  be  participating  in  a  meeting 
sponsored  by  Underwriters  Laboratories 
to  discuss  the  development  of  a 
consensus  standard  for  inflatable 
personal  flotation  devices  (PFDs)  for  lise 
on  recreational  boats.  The  teclmical 
requirements  for  both  the  inflatable  PFD 
and  its  inflation  mechanism  will  be 
discussed.  This  meeting  is  intended  for 
technical  experts  knowledgeable  in  the 
field  who  have  volunteered  to 
participate  in  the  development  effort 
and  so  notified  the  Coast  Guard  or 
Underwriters  Laboratories. 
DATES:  The  meeting  will  be  held  March 
7, 1994,  from  9  a.m.  to  4  p.m.  Notice  of 
interest  in  participatian  should  be  made 
by  Frfwuary  2».  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Underwriters  Laboratories,  12 
Laboratory  Drive,  Research  Triangle 
Park.  North  Ciwoline,  telephone  (91 9J 
549-1400.  Persons  having  an  hiterest 
and  volunteering  to  participate,  but  who 
have  not  already  i>otified  either 
Underwriters  Laboratories  or  Coast 
Guard  may  do  so  by  contacting  Mr.  Dan 
Ryan,  Underwriters  Laboratcmes,  P.O. 
Box  3995,  Rasearch  Triangle  Park,  NC 
27709,  telephone  (919)  549-1400 
between  the  hours  of  8  &m.  and  4  p.m. 
Monday  throng  FViday,  or  Ensign 
Stephen  H.  Ober,  Office  of  Marine 
Safety.  Security,  and  Environmentat 
Protection,  Attn:  G-MVI-3/14.  210O 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  telephone  (202)  267-1444 
between  die  hours  of  8  a.m.  and  3:30  ^ 
p.m.  Monday  Ihroug^i  Friday  except 
Federal  hofidays. 

FOR  FURTHER  MFOmumOH  CONIACT: 

Emoffk  Stephen  H.  Ober,  Office  oC 
Marine  Safety.  Security,  and 
Environmental  Aotectieo.  at  the  above 
address  or  phone  number. 

SUPPLEMENTARY  MFORMATKMC  Notka  of 
this  raeetiag  is  provided  ia  aeeordmee 
%vith  the  consaasus  standard 
developneat  ajppfoach  outlined  in  tbe 
Advanced  Notice  of  Piopoaad 
Rulemaking  (ANPRM}  publiahed  in  tbe 
Federal  BniiatTOKKowemberl;  tasa 
(58  FR  5942&k  If  a  Handafd  is 
developed  wUcb  pnrvi^«  a  suitaUa 
basis  for  the  reguktioo  of  inflatable 
PFDs  for  use  ia  reownlinnel  bortmg.  a 
notice  ef  propoeed  rulemaking  tWraMX 
in  which  the  Coast  Guard  diaoisses  and 


proposes  adoptka  of  all  or  part  of  it. 
will  be  published  hi  the  Federal 
Register. 

The  agenda  for  the  March  7. 1994 
meetiiig  will  iiudude  discussion  of  the 
following  topics: 

(1)  Issues  identified  after  pubHcation 
of  the  ANPRM.^  as  they  tetate  to  the  draft 
standard. 

(2)  Inflation  system  status  indicator 
needs/ requirements. 

(3)  Possible  akemativcs  to  an 
indicating  inflation  system. 

(4)  Reliability  testing  of  the  inflation 
system. 

(5)  User  information  needs  and 
requirements. 

Notice  of  intent  to  participate  in  this 
meeting  is  requested  from 
knowledgeable  persons  in  the  field,  wbe 
are  willing  to  volunteer  to  participate  in 
the  development  of  this  standard.  In 
order  to  determine  what 
accommodatioDs  need  to  be  arranged, 
this  notification  should  occur  by 
February  2a,  1994. 

Interested  persons  are  also  invited  to 
participate  by  providing  written 
comments  as  requested  in  response  to 
the  ANPRM  cited  above. 

Dated:  February  17,.  1994. 
loaeph  )l  Aagale^ 

Acting  Chief.  Office  ofMarime  Safety,  Security 

and  Environmental  Protection. 

IFR  Doc  94-420S  FUcd  ^23-94;  8:45  am) 
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[CGD9»-092] 

Passenger  Vessel  Safety  Act  of  1993; 
Correction 

ACENCV:  Coast  Goard.  DCTT. 
ACTION:  Conection  to  notice  of 
eligibility. 

SUMMARY:  TMs  document  conects  tbe 
notice  of  eligibility  puMished  on 
Thursday,  January  6, 1994  (»  FH  79Z} 
coBcerufatg  the  Passenger  Vessel  Safety 
Act  of  1993. 

EFFECTIVE  DATE:  Tanuary  6. 1994. 
FOR  FURTHER  MFORMATKN*  CONTACT: 
LT  Brian  Poekaitis.  Maichuit  Vesae) 
Inspection  and  Documentation  Diviaioa, 
(2021  267-1464, 

Need  for  Correctioa 

As  pebtthed,  die  notice  ofeHgibiKty 
(OGD  9»-oe2)  oontaine  an  en«r  %4iicb 
reqaiies  cocrectieB.  to  dssoiMng  to 
which  eaaaela  certain  requiiements  of 
the  PasMogv  Vaesei  Safety  Act  ai^ly, 
the  word  Sud"  vrai  used  rather  tlian 
the  conact  word  "or". 


9016 
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Correction  of  Publication 

Accordingly,  the  publication  on 
January  6, 1994.  of  the  notice  of 
eligibility  (CGD  91-035),  which  is  the 
subject  of  FR  document  94-262,  is 
corrected  as  follows: 

1.  On  page  793.  under  the  subtitle 
"Possible  ModiHed  Regulations  for 
Certain  Existing  Passenger  Vessels"  in 
the  first  paragraph  of  the  second 
column,  "(a)  At  least  100  gross  tons  but 
less  than  300  gross  tons,  and;"  is 
corrected  to  read  "(a)  At  least  100  gross 
tons  but  less  than  300  gross  tons;  or". 

Dated:  February  15, 1994. 
A£.  Henn, 

Bear  Admiral  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(PR  Doc.  94-4205  Filed  2-23-94;  8:45  ami 
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Federal  Railroad  Administration 

Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9, 
211.41  and  211.45,  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
natiu«  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

,  Renfe  Tolgo  of  America,  Incorporated 

Doclcet  Numbers  RSGM-94-2  and  SA-94-1 
Renfe  Talgo  of  America,  Incorporated 
(RTAX)  requests  waivers  of  compliance 
with  certain  provisions  of  the  Railroad 
Safety  Glazing  Standards  (49  CFR  part 
223)  under  Docket  Number  RSGM-94- 
2  and  Railroad  Safety  Appliance 
Standards  (49  CFR  part  231).  under 
Docket  Number  SA-94-1. 

RTAX  seeks  these  waivers  in  order  to 
permit  operation  of  the  TALGO 
Pendular  Train  (TALGO)  under  two 
conditions.  It  is  intended  that  the  train 
will  be  operated  (1)  in  non-revenue 
demonstration  runs  and  (2)  in  revenue 
service  as  part  of  a  regularly  scheduled 
service  operated  bv  National  Railroad 
Passenger  Corporation  (Amtrak)  in  the 
Pacific  Northwest  High  Speed  Rail 
Corridor.  The  non-revenue 
demonstration  nms  of  the  TALGO  train 
will  involve  a  cross-country  movement 
from  its  assembly  point  in  Washington, 
DC  to  Seattle.  Washington,  in  March 
1994.  It  is  anticipated  that  the  train  will 
be  on  public  display  in  Cleveland. 
Detroit,  Chicago,  St.  Louis,  and  Seattle. 


Th( !  revenue  operations  in  passenger 
ser  rice  are  to  be  conducted  as  part  of 
An  trak's  regularly  scheduled  service 
bet  veen  Seattle,  Washington,  and 
Poi  tland,  Oregon,  which  are  scheduled 
to  1  egin  in  April  1994. 

'  he  trainset  would  be  comprised  of 
12  fALGO  Pendular  cars.  The  12  cars 
wil   include  1  head-end  power  car 
wh  ch  will  not  carry  passengers,  8 
pas  ;enger  coach  cars,  1  cafeteria  car,  1 
din  ing  car,  and  1  rear-end  service  car 
wh  ch  will  not  carry  passengers.  The 
TA  ^GO  equipment  has  a  total  weight  of 
ap{  roximately  400,000  pounds.  With 
the  Amtrak  locomotive,  the  total  length 
oft  le  train  will  be  approximately  575 
fee  : 

F  TAX  petition  seeks  a  waiver  bom 
cor  ipliance  with  the  Railroad  Glazing 
Sta  idards.  (49  CFR  223.15(b)),  which 
req  iires  that  all  side  facing  glazing  on 
pas  senger  cars  must  meet  the  FRA  Type 
II  t(  «ting  criteria.  RTAX  states  that  the 
Sid  !  facing  glazing  of  the  TALGO  train 
ma  '  in  fact  meet  the  FRA  requirements 
for  "RA  Type  II,  but  it  has  not  been 
sut  jected  to  the  test  specified  in  the 
reg  ilation.  The  windows  in  the  sides  of 
the  cars  are  double  glazed  with 
ten  pered  safety  glass.  Each  layer  is  6 
mr  .  (.24  inches)  thick  with  an  air  space 
in  1  etween  the  two  layers.  RTAX  says 
tha  there  is  not  sufficient  time  to 
reti  ofit  windows  in  the  TALGO  train 
prii  )r  to  shipment  from  Spain. 

RTAX  petition  seeks  a  waiver  from 
compliance  of  the  Railroad  Safety 
Ap  )liance  Standards,  (49  CFR  231.14) 
an(  sections  2  and  4  of  the  Safety 
Ap  jliance  Act  (45  U.S.C.  2  and  4), 
wh  ch  requires  that  each  passenger  car 
mu  ;t  be  equipped  with  side  handholds, 
en(  handholds,  and  uncoupling  levers. 
Th(  I  passenger  cars  have  side  handholds 
at  t  le  doors  for  the  assistance  of 

Eas  sengers,  but  there  are  no  side 
ai  dholds  or  end  handholds  which  the 
mil  IS  contemplate  for  use  in  switching 
op<  rations  or  coupling  and  uncoupling. 
RT  \X  states  that  the  12  cars  in  the 
TA  ^GO  train  constitute  a  single  unit,  in 
tha  the  cars  will  not  be  uncoupled  from 
on(  another,  except  at  specified 
ma  ntenance  facilities.  The  individual 
car  ;  are  joined  by  swivel  type  traction 
coi  piers  which  will  not  uncouple  in 
noi  mal  operations  and  because  of  this 
cor  figuration  there  is  no  need  for 
un<  oupling  levers.  Standard  AAR  Type 
E  c  luplers  will  be  installed  at  the  ends 
of  I  le  front  and  rear  service  cars. 
I  iterested  parties  are  invited  to 
pai  icipate  in  this  proceeding  by 
sut  mitting  written  views,  data,  or 
cor  iments.  FRA  does  not  anticipate 
scfa  eduling  a  public  hearing  in 
cor  nection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 


hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
Communications  received  before  March 
17. 1994  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  February  15. 
1994. 

Grady  C.  Cothen,  Jr., 

Associate  Administrator  for  Safety. 

IFR  Doc.  94-4076  Filed  2-23-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Public  Meeting  on  Customs  "Mod  Acf 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
two-day  public  meeting  will  be  held  in 
the  Department  of  Commerce 
Auditorium  in  Washington.  DC, 
commencing  at  10:00  a.m.  on 
Wednesday.  March  8, 1994.  The 
purpose  of  this  meeting  is  to  (1)  provide 
the  public  with  a  general  briefing  on  the 
entire  "Mod  Act,"  (2)  give  senior 
Customs  managers  an  opportunity  to 
share  "strawmen"  implementation 
proposals,  and  (3)  give  participants  an 
opportunity  to  ask  questions,  make 
suggestions,  and  provide  the  Customs 
Service  with  informal  input  relative  to 
implementation  of  Title  VI  of  Uie  North 
American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182. 107  Stat.  2057,  codified  at  19 
U.S.C.  3301  note).  To  facilitate  building 
access  and  control  attendance,  those 
planning  to  attend  are  requested  to 
notify  Customs  in  advance. 
DATES:  March  8, 1994,  bom  10  a.m.  to 
5  p.m.  and  March  9. 1994.  from  9  a.m. 
to  4  p.m. 
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ADDRESSES:  Commerce  Department 
Auditorium,  Main  Entrance  to  Hoover 
Building.  14th  Street  between 
Pennsylvania  &  Constitution  Avenues 
NW..  Washington,  DC 

FOR  FURTHER  iNFORMATKM  CONTACT:  Dale 

Sneli,  "Mod  Act"  Task  Force,  U.& 
Customs  Service.  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229:  Phone:  (202)  482-6990;  FAX: 
(202) 482-€994. 

SUPf>t.EMCNTARV  INFORMATION:  On 
December  8. 1993.  the  President  signed 
the  "North  American  Free  Trade 
Agreement  Implementation  Act."  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Public  Law  103-182). 
popularly  knovm  as  the  Customs 
Modernization  Act  or  "Mod  Act," 
became  effective  when  it  was  signed.  To 
provide  the  public  with  a  general  "Mod 
Act"  briefing,  share  "strawmen" 
implementation  proposals,  and  invite 
informal  dialogue  relative  to 
implementation  plans  and  issues. 
Customs  will  hold  an  open  meeting  in 
Washington  on  March  8-9,  1994. 
Between  10  a.m.  and  12:30  p.m.  on 
March  8,  a  general  briefing  covering 
operational,  automation  and 
enforcement  issues  will  be  conducted. 
This  general  briefing  will  be  similar  to 
those  conducted  in  Washington  on 
February  9  and  10,  1994.  Following  the 
general  briefing,  senior  Customs 
managers  will  conduct  a  series  of 
presentations  focussing  on  their 
proposals  for  implementing  specific 
Mod  Act  provisions.  Among  the  topics 
to  be  discussed  in  these  focu.ssed 
sessions  will  be  regulatory  audit, 
drawback,  penalties,  carriers,  importer 
activity  summary  statpments  and 
reconciliatior..  Participants  will  be  given 
ample  opportunity  to  ask.  questions  and 
provide  suggestions  during  each 
session.  Persons  planning  to  attend  are 
requested  to  pre-register  by  FAX  with 
Mr.  Dale  Snell  at  202-482-6994. 
Individuals  not  having  access  to 
facsimile  equipment  may  pre-register  by 
calling  Mr.  Sneil  at  202-482-6990.  To 
meet  Commerce  Department  building 
access  requirements,  attendees  are 
encouraged  to  arrive  approximately  30 
minutes  in  advance  of  the  meeting.  Each 
individual  attending  Customs  Mod  Act 
Implementation  meeting  on  March  8 
and  9. 1994.  will  be  required  to  sign  a 
Commerce  Department  register  and 
present  photo-identification. 

Dated:  February  15. 1994. 
Harvey  B.  Fox, 

Director,  Office  of  Regulations  &  Rulings. 
IFR  Doc.  94-4149  Hied  2-23-94;  8:45  ami 
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Office  of  the  Comptroller  o«  the 
Currency 

Public  Comment  Regarding  Operating 
Subsidiary  Notices 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  requests  public 
comment  concerning  two  notices  filed 
by  national  banks  of  their  proposed 
establishment  of  operating  subsidiaries 
that  will  engage  in  mutual  fund 
activities. 

DATES:  Comments  should  be  submitted 
on  or  before  March  28, 1994. 
ADDRESSES:  Written  comments 
regarding  the  Notices  should  cite  the 
OCC  control  number  and  should  be 
submitted  to  Karen  Carter.  Disclosure 
Unit,  Communications  Division,  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street.  SW.,  Washington  DC  20219. 
Telephone  number  (202)  874-4700.  Fax 
number  (202)  874-5263. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Broadman.  Dirw-tor,  Securities. 
Investments  and  Fiduciary  Practices 
Division.  Office  of  the  Chief  Counsel 
(202)  874-5210. 
SUPH.EMENTARY  INFORMATION: 
First  Union  National  Bank  of  North 
Carolina;  Notice  of  Intent  to  EstabU&h 
Three  Operating  Subsidiaries  Which 
Will  Acquire  the  Partnership  Interests 
of  Lieber  &  Company  and  the  Assets 
and  Liabilities  of  Evergreen  Asset 
Management  Corporation.  [OCC 
Control  No.  93-ML08023.1 
Mellon  Bank,  N.A.;  Notice  of  Intent  to 
Establish  Certain  Operating 
Subsidiaries  Which  Will  Acquire 
Most  of  the  Assets,  Operations,  and 
Activities  of  the  Dreyfus  Corporation. 
lOCC  Control  No.  93-NE-08043.1 
First  Union  National  Bank  of  North 
Carohna,  Charlotte.  North  Carolina 
(First  Union)  filed  a  notice  with  the 
Office  of  the  Comptroller  of  (he 
Currency  (OCC)  on  November  1 ,  1993 
(First  Union  Notice),  pursuant  to  12  CFH 
5.34,'  advising  the  OCC  of  First  Union's 
intent  to  establish  three  operating 
subsidiaries.  The  First  Union  Notice 


'  The  OCXTs  regulation  concerning  opecating 
sut>sidiari«s.  $5.34.  prtnridM  that  national  banks 
may  establiah  or  acquin  operating  subsidiaries  Id 
engage  in  act! vi  tie*  that  ate  pan  of  or  incidenut  to 
the  business  of  banking  Whieie  a  national  bank 
intends  to  engage  in  new  actix-itiei  in  an  operating 
subsidiary,  it  must  notify  the  OCC  The  OCC 
reviews  tile  banJt's  proposaJ  to  datermine  wbaiher 
the  pmpoced  activih«8  are  legally  pcrminibiB  far  a 
national  banJi's  operating  subsidiary  and  to  ensure 
that  the  proposal  is  consistent  with  prudent 
banking  principies  and  OCC  policy  which  considers 
customer  needs  and  bit  tmtmenL 


describes  First  Union's  intent  to  acquire, 
through  First  Union's  proposed 
operating  subsidiaries,  tvwo  affiliated 
investmeot  advisory  companies.  Lieber 
&  Company,  a  New  York  general 
partnership,  and  Evergreen  Asset 
Management  Corp.,  a  Delaware 
corporation,  (ctrflectively  referred  to  as 
"Ueber"). 

MeOon  Bank,  N.A.,  Pittsburgh. 
PennsylvMiia  (Mellon)  filed  a  notice 
with  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  on  December  30, 1993 
IMellon  Notice),  pursuant  to  §  5.34. 
advising  the  OCC  of  Mellon's  intent  to 
establish  certain  operating  subsidiaries. 
The  Mellon  Notice  describes  Mellon's 
intent  to  acquire,  through  operating 
subsidiaries,  most  of  the  assets, 
operations  and  activities  of  The  Dreyfus 
Corporation,  a  New  York  corporation 
(Dreyfus). 

The  First  Union  and  Mellon  Notices 
propose  activities  for  operating 
subsidiaries  that  have  been  approved  for 
national  banks.  The  magnitude  of  the 
Mellon  transaction,  however,  is 
significant.  Because  the  First  Union 
Notice  involves  the  acc)uisition  of 
entitifs  that  engage  in  activities  simiier 
to  Dreyfus,  the  OCC  considers  it 
appropriate  to  consolidate  the  two 
notices  for  the  purpose  of  soliciting 
public  comment. 

Although  notices  filed  pursuant  to 
§5.34  do  not  require  pubhc  comment 
under  existing  OCC  regulations,  the 
OCC  has  reserved  the  right,  pursuam  to 
§  5.2(b),  to  adopt  procedures  different 
from  those  specifically  provided  in  its 
corporate  applications  regulations  if  the 
OCC  deems  such  actions  appropriate  in 
acting  on  a  particular  application  or 
filing.  The  OCC  considers  it  appropriate 
to  seek  comments  from  the  public 
concerning  the  First  Union  and  Mellon 
Notices. 

First  Union  has  assets  of 
approximately  $20  billion.  Both  First 
Union  and  its  holding  company.  First 
Union  Corporation  (FTU),  which  has 
assets  of  approximately  $71  billion, 
already  have  substantial  involvement  in 
trust  and  investment  activities, 
including  mutual  fund  administration, 
brokerage,  master  tnist  and  custo(fy» 
institutional  investment  management 
and  personal  trust.  FTU  currently 
administers  approximately  $43  billion 
in  assets  and  manages  approximately 
$27  billion  in  assets.  The  Evergreen 
family  of  15  mutual  funds  currently  has 
assets  of  approximately  $3.6  billion. 
Lieber  prirtcipal?y  provides  investment 
advice  and  administrative  services  to 
the  Evergreen  funds,  several  large 
institutioiul  investors  and  a  mimber  of 
high  net  worth  individoais.  The  First 
Union  Notice  details  the  functions 
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currently  performed  by  Lieber  for  its 
clients. 

Mellon  has  assets  of  approximately 
$28  billion.  Both  Mellon  and  its  holding 
company,  Mellon  Bank  Corporation 
(MBC).  which  has  assets  of 
approximately  $36  billion,  already  have 
substantial  involvement  in  trust  and 
investment  activities,  including  mutual 
fund  administration,  brokerage,  master 
trust  and  custody,  institutional 
investment  management  and  personal 
trust.  MBC  currently  administers 
approximately  $615  bilUon  in  assets  and 
manages  approximately  $135  billion  in 
assets.  Dreyfus,  the  sixth-largest  mutual 
fund  company  in  the  United  States, 
provides  investment  advice  and 
administrative  services  to  over  130 
mutual  funds  with  approximately  $80 
billion  in  assets. 

The  Mellon  Notice  details  the 
function  of  each  of  the  existing  Dreyfus 
corporations  and  subsidiaries  and  sets 
forth  which  entities  will  be  acquired  as 
operating  subsidiaries  of  Mellon,  which 
will  be  acquired  as  operating 
subsidiaries  of  MBC,  and  which  will  be 
sold  or  liquidated.  Pursuant  to  Mellon's 
proposal,  several  of  the  Dreyfus  entities 
will  become  operating  subsidiaries  of 
Mellon.  The  Direyfus  operations 
currently  include  subsidiaries  which 
provide  investment  advisory,  brokerage, 
and  administrative  services  to  registered 
investment  companies  which  are  known 
to  the  public  as  the  Dreyfus  family  of 
mutual  funds. 

The  OCC  invites  public  comment  on 
the  First  Union  and  Mellon  Notices  in 
order  to  provide  interested  parties  with 
an  opportunity  to  express  their  views 
concerning  the  proposed  acquisitions 
that  may  assist  the  OCC  in  making  a 
final  determination  concerning  the  First 
Union  and  Mellon  Notices. 

The  First  Union  and  Mellon  Notices 
and  any  public  comments  submitted  are 
available  for  inspection  by  appointment 
at  the  OCC  headquarters  in  Washington, 
DC  Appointments  may  be  made  by 
caUing  the  Disclosure  Unit  at  the 
telephone  number  listed  in  the 
ADDRESSES  section  of  this  request  for 
public  comment.  Photocopies  of  the 
First  Union  and  Mellon  Notices  and  any 
public  comments  submitted  are 
available  upon  written  request  from  the 
Disclosure  Unit  at  the  address  indicated 
in  the  ADDRESSES  section  of  this  request 
for  public  comment.  Pursuant  to  12  CFR 
4.17,  a  fee  may  be  assessed  to  cover 
duplication  costs. 

hiterested  persons  are  encouraged  to 
express  their  views  in  writing  to  the 
OCC  concerning  the  First  Union  and 
Mellon  Notices. 


DaU  d:  February  18. 1994. 
Eugen '.  A.  Ludwig, 
Comp  roller  of  the  Currency. 
|FR  D<  c.  94-4185  Filed  2-23-94;  8:45  ami 
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Offia  of  the  Assistant  Secretary  for 
Economic  Policy 

Repohs  on  Foreign  Currency  Positions 

AGEW  Y:  Departmental  Offices, 
Depai  tment  of  the  Treasury. 

Notice  of  reporting  requirements 

lability  of  forms  and 
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SUMMARY:  The  Department  of  the 

has  issued  revised  forms  and 

submitted  for  Foreign 
Forms  FC-1  (approved  by  the 
of  Management  and  Budget 
pursuant  to  the  Paperwork 
Act  under  OMB  Control  No. 
,  FC-2  (OMB  No.  1505- 
and  FC-3  (OMB  No.  1505-0014). 
ports  are  mandatory.  Foreign 
Form  FC-4  is  discontinued  for 
periods  beginning  in  1994. 
Notice  constitutes  legal 

to  all  United  States  persons 
below)  who  satisfy  the 
ng  criteria  set  forth  in  the  section 
on  Who  Must  Report  that  they 
!  espond  to,  and  comply  with,  the 
reouirements  on  these  forms, 
ted  States  persons  who  are 
"  to  report  but  who  do  not 
a  copy  of  the  forms  and 
ions  should  contact  the 
ment  of  the  Treasury  at  (202) 
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i  250. 


The  filing  requirement  will  take 
on  the  first  filing  date  in  1994. 
y  reports  must  be  filed  with  the 
i«)able  district  Federal  Reserve  Bank 
than  noon  (12  p.m.)  on  Friday 
ing  the  Wednesday  to  which  the 
applies.  Monthly  reports  should 
completed  as  of  the  last  business  day 
month  and  filed  within  ten  (10) 
business  days  with  the  Federal  Reserve 
)f  New  York  at  the  address  below. 
Quarterly  reports  should  be  completed 

last  business  day  of  each 
calem  ar  quarter  (ending  March,  June. 
Septe  nber,  and  December)  and  filed 
withi«  45  calendar  days  with  the 

Reserve  Bank  of  New  York  at 
below.  Former  Forms  FC-1, 
FC-3  and  FC-4  should  be  used  to 
)rts  for  all  completed  reporting 
periods  of  1993  according  to  the 
sche(4iles  specified  in  those  forms. 

'<:  Weekly  reports  should  be 
y  nth  the  Federal  Reserve  Bank  of 
district  in  which  the  reporter 

Monthly  and  quarterly  reports 


ac  dress  1 


should  be  filed  with  the  Federal  Reserve 
Bank  of  New  York,  hitemational  Reports 
Division,  33  Liberty  Street,  4th  Floor, 
New  York,  New  York  10045-0001  or  by 
FAX  to  (212)  720-8028. 
FOR  FURTHER  INFORMATION  CONTACT: 
T.  Ashby  McCown,  Director.  Office  of 
Data  Management,  Department  of  the 
Treasury,  Washington,  DC  20220. 
Telephone  (202)  622-2250;  FAX  (202) 
622-0607. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  93-110  (31  U.S.C.  5315,  5320,  and 
5321(a)(3),  as  amended)  directs  the 
Secretary  of  the  Treasury  to  prescribe 
regulations  requiring  reports  on  foreign 
currency  transactions  conducted  by  a 
United  States  person  or  a  foreign  person 
controlled  by  a  United  States  person. 
The  regulations,  31  CFR  part  128, 
governing  Forms  FC-1,  FC-2,  and  FC- 
3  for  use  with  respect  to  reporting 
periods  beginning  in  1994,  were 
published  in  the  Federal  Register  on 
November  2, 1993,  58  FR  58494-58497. 

Definitions 

For  purposes  of  this  reporting 
requirement: 

(1)  The  term  "United  States  person" 
Includes  a  person  which  is  organized  or 
exists  under  the  laws  of  any  State  or,  in 
the  case  of  a  natural  person,  a  citizen  or 
resident  of  the  United  States;  a  domestic 
estate;  or  a  trust  in  which  one  or  more 
of  the  foregoing  persons  has  cumulative 
direct  or  indirect  beneficial  interest  in 
excess  of  50  per  centum  of  the  value  of 
the  trust.  (Section  7(0(2)(A)  of  the 
Securities  and  Exchange  Act  of  1934  (15 
U.S.C.  78g(0(2)(A))l 

(2)  The  term  "foreign  person 
controlled  by  a  United  States  person" 
includes  any  noncorporate  entity  in 
which  United  States  persons  directly  or 
indirectly  have  more  than  a  50  per 
centum  beneficial  interest,  and  any 
corporations  in  which  one  or  more 
United  States  persons,  directly  or 
indirectly,  own  stock  possessing  more 
than  50  per  centum  of  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote,  or  more  than  50  per 
centum  of  the  total  value  of  shares  of  all 
classes  of  stock.  (Section  7(f)(2)(C)  of  the 
Securities  and  Exchange  Act  of  1934  (15 
U.S.C.  78g(n(2)(C))l 

Who  Must  Report 

The  weekly  FC-1  and  monthly  FC-2 
reports  must  be  filed  throughout  the 
calendar  year  by  each  foreign  exchange 
market  participant  which  had  more  than 
$50  billion  equivalent  in  foreign 
exchange  contracts  on  the  last  business 
day  of  any  calendar  quarter  during  the 
previous  year  (ending  March,  June, 
September,  or  December)  calculated 


Federal  Register  /  VoL  59.  No.  37  /  Thursday.  February  24.  1994  /  NoUces 


9019 


using  then  prevailing  exchange  rates. 
The  quarterly  FC-3  reports  must  be  filed 
throughout  the  calendar  year  by  each 
foreign  market  participant  which  had 
more  than  $1  billion  equivalent  in 
foreign  exchange  contracts  on  the  last 
business  day  of  any  calendar  quarter 
during  the  previous  year  (ending  March, 
June,  September,  or  December) 
calculated  using  then  prevailing 
exchange  rates.  Such  contracts  include 
the  amounts  of  foreign  exchange  spot 
contracts  bought  and  sold,  foreign 
exchange  forward  contracts  bought  and 
sold,  foreign  exchange  futures  bought 
and  sold,  and  one  half  the  notional 
amount  of  foreign  exchange  options 
bought  and  sold. 

histitutions  required  to  report  include 
all  banks  and  banking  institutions  in  the 
United  States;  the  agencies,  branches, 
and  subsidiaries  located  in  the  United 
States  of  foreign  banks  and  banking 
institutions;  business  concerns  and 
nonprofit  institutions;  brokers;  dealers; 
mutual  fund,  foreign  exchange,  and 
hedge  fund  managers,  and  other 
concerns  located  in  the  United  States, 
whether  sole  proprietorships, 
partnerships,  groups,  associations, 
syndicates,  trusts,  or  corporations, 
including  the  U.S.  branches  and 
subsidiaries  of  foreign  nonbanking 
concerns.  U.S.  reporters  should  include 
data  for  all  domestic  and  foreign 
branches  and  subsidiaries.  U.S. 
subsidiaries  of  foreign  entities  should 
file  for  themselves  and  their 
subsidiaries,  but  not  for  their  parents.  In 
determining  whether  exemptions  apply 
and  in  filing  reports,  reportable  items  of 
direct  and  indirect  subsidiaries — 
including  banks.  Edge  Acts,  and 
nonbanks — should  be  consolidated  with 
those  of  the  parent,  hiter-  and  intra- 
company  off-balance  sheet  contracts 
should  be  reported  on  a  gross  basis. 

Banks  which  file  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  035  report  ("Monthly 
Consolidated  Foreign  Currency  Report") 
are  not  required  to  file  the  FC-2  or  FC- 
3  reports.  Holding  companies  whose 
subsidiaries  file  FFIEC  035  reports  are 
not  required  to  file  the  FC-2  report 
unless,  directly  or  indirectly,  the 
holding  company  has  foreign  exchange 
contracts  of  $10  billion  or  more  which 
are  not  reflected  in  FFEIC  035  reports. 
In  such  cases,  the  holding  company 
should  report  all  foreign  exchange 
contracts  and  foreign  currency- 
denominated  assets  and  liabilities  on 
FC-2  which  are  not  included  on  FFIEC 
035  reports. 

How  to  Report 

The  reports  are  to  be  submitted  on 
forms  provided  by  the  Department  of 


the  Treasury  and  the  district  Federal 
Reserve  Banks.  Computer  printouts  in 
the  same  format  as  the  form  may  be 
used  if  approved  in  writing  by  the 
district  Federal  Reserve  Bank  to  which 
it  is  submitted.  The  use  of  a  facsimile 
machine  is  recommended  for  weekly 
reports,  optional  for  monthly  and 
quarterly  reports. 

Enforcement  Provided  by  Law 

United  States  persons  who  meet  the 
reporting  requirements  are  advised  that 
failure  to  report  can  result  in  a  civil 
penalty  up  to  $10,000  (31  U.S.C. 
5321(a)(3):  31  CFR  128.4(c)). 

Dated:  Febniary  4. 1994. 
Alicia  H.  Munneil, 

Assistant  Secretary  for  Economic  Policy. 
(FR  Doc.  94-4083  Filed  2-23-94;  8:45  ami 
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Survey  of  Selected  Foreign  Financial 
Assets  as  of  March  31, 1994 

AGENCY:  Departmental  Offices, 

Department  of  the  Treasury. 

ACTION:  Notice  of  reporting  requirements 

and  availability  of  survey  forms  and 

instructions. 


SUMMARY:  By  this  Notice  the  Department 
of  the  Treasury  is  informing  the  public 
that  it  is  conducting  a  mandatory  survey 
of  United  States  residents'  ownership 
and/or  custody  of  selected  financial 
claims  on  foreigners  other  than  long- 
term  debt  or  equity  securities.  The 
purpose  of  this  survey  is  to  reassess  the 
value  of  various  classes  of  portfolio 
capital  positions  on  foreigners  as 
currently  reported  by  United  States 
persons  under  the  Treasury 
International  Capitol  reporting  system. 
The  data  will  be  used  to  ensure  the 
quality  and  completeness  of 
international  financial  statistics  which 
are  vital  components  used  in 
determining  the  international 
investment  position  and  in  compiling 
the  official  balance  of  payments 
accounts  of  the  United  States.  These 
data  are  also  important  in  the 
formulation  of  the  U.S.  Government's 
international  financial  and  monetary 
policies.  The  survey  has  been  approved 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  under  OMB  Control  No. 
1505-0150. 

This  survey  has  been  designed  to 
collect  systematic  and  consistent 
information  on  selected  classes  of 
financial  claims  on  foreigners  owned  by 
U.S.  (>ersons  as  of  March  31. 1994, 
while  holding  the  reporting 
requirements  to  a  minimum.  The 
survey's  approach  is  to  collect  data  from 


global  custodians  located  in  the  United 
States  to  the  extent  possible.  Data  are 
requested  only  by  type  of  instrument. 
Data  are  not  required  on  individual 
claims  and  financial  instruments,  nor  on 
the  geographical  distribution  of  such 
assets.  The  survey  collects  data  on 
certain  types  of  claims  on  foreigners 
owned  by  U.S.  persons  that  represent 
portfolirf  investment.  Reportable  claims 
include  deposits  with  foreign 
institutions,  financial  instruments  with 
an  original  maturity  of  one  year  or  less, 
and  loans  to  foreigners.  Excluded  are 
direct  investments,  equity  holdings, 
debt  securities  with  an  original  maturity 
of  more  than  one  year,  contingent 
claims,  and  off-balance  sheet  contracts, 
including  unsettled  spot  and  forward 
foreign  exchange  contracts,  options,  and 
warrants.  More  detailed  information  on 
the  categories  of  claims  and  financial 
instruments  to  report  is  provided  in  the 
survey  form  and  instructions. 
This  Notice  constitutes  legal 
notification  to  all  United  States  persons 
that  they  must  respond  to,  and  comply 
with,  this  survey  if  they  are  subject  to 
the  reporting  requirements  set  forth 
below  in  Who  Must  Report.  United. 
States  persons  who  are  required  to 
report  but  who  do  not  receive  a  set  of 
the  "Survey  of  Selected  Foreign 
Financial  Assets  "forms  and 
instructions,  should  obtain  copies  by 
contacting  the  Federal  Reserve  Bank  of 
New  York  at  (212)  720-8238,  or  the 
Department  of  the  Treasury  at  (202) 
622-2250. 

DATES:  All  United  States  persons  who 
receive  a  set  of  survey  forms  and 
instructions  or  who  are  required  to 
report  as  set  forth  in  this  Notice  must 
submit  reports,  including  those  which 
indicate  that  the  United  States  person  is 
exempt  from  reporting  requirements,  by 
June  30, 1994. 

ADDRESSES:  All  reports  should  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  International  Reports 
Division,  33  Liberty  Street,  4th  Floor, 
New  York,  New  York  10045-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Ashby  McCown,  Director,  Office  of  Data 
Management,  Department  of  Treasury, 
room  5460, 1500  Pennsylvania  Avenue. 
NW..  Washington.  DC  20220.  Telephone 
(202)  622-2250;  FAX  (202)  622-0607. 
SUPPLEMENTARY  INFORMATION:  The 
International  Investment  and  Trade  in 
Services  Act  (22  U.S.C  3101  et  seq.]  (the 
Act)  provides  for  the  collection  of 
comprehensive  and  reliable  information 
concerning  international  investment 
while  minimizing  the  reporting  burden 
on  respondents.  The  Act  specifies  that 
regular  data  collection  programs  and 
surveys,  as  outlined  in  the  Act.  or  as 
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deemed  necessary  by  the  Secretary  of 
the  Treasury  pursuant  to  Executive 
Order  (£.0.}  11961.  shall  be  conducted 
to  secure  information  on  international 
capital  flows  and  other  information 
related  to  international  portfolio 
investment,  including  information  that 
may  be  necessary  for  computing  and 
anal>'zing  the  U.S.  balance  of  payments. 
Regulations  governing  the  currelTt 
survey,  31  CFR  part  128,  were  published 
in  the  Federal  Register  on  November  2. 
1993.  58  FR  56494-58497.  The 
preamble  to  the  regulations  stated  that 
notice  of  specific  report  forms  and 
instructions  would  be  published 
separately  in  the  Federal  Register. 

Definitions 

For  puiposes  of  reporting  (ni  this 
survey: 

(a)  "Foreign."  when  used  in  a 
geographical  sense  from  the  perspective 
of  the  United  States,  means  that  which 
is  situated  outside  the  United  States,  or 
that  which  belongs  to  or  is  characteristic 
of.  a  country  other  than  the  United 
States. 

(bl  "Foreign  person"  means  any 
person  (defined  below),  including  a  U.S. 
citizen,  who  resides  outside  the  United 
States  or  is  subject  to  the  jurisdiction  of 
a  country  other  than  the  United  States 
or  any  international  organization  even  if 
located  in  the  United  States,  such  as  the 
International  Monetary  Fund  [IMF),  the 
International  Bank  for  Reconstruction 
and  Development  (IBRD)  or  World 
Bank,  the  Inter-American  Development 
Bank  (IDB)  and  the  United  Nations 
(UN). 

(c)  "Foreign  assets"  means  those 
assets  owned  by  the  respondent  and  the 
respondent's  domestic  customers  that 
represent  claims  on  foreigners.  Such 
assets  include  deposits  placed  with,  and 
certificates  of  deposit  issued  by.  banking 
institutions  located  abroad,  including 
the  foreign  branches  of  U.S.-chartered 
banks;  loans  made  to,  and  short-term 
marketable  instruments,  e.g., 
commercial  paper  issued  by,  0.  .  . 
persons  located  abroad,  including 
international  organizations  even  if 
located  in  the  United  States. 

(d)  "United  States,"  when  used  in  a 
geographical  sense,  means  the  fifty  (50) 
states  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  islands,  and  the 
foUowring:  American  Samoa,  Guam. 
Midway  Island,  the  U^.  Virgm  Islands, 
and  Wake  Island. 

(e)  "Person"  means  any  individual, 
branch,  partnership,  associated  group, 
association,  estate,  trust,  corporation  or 
other  organization  (whether  or  not 
organized  under  the  laws  of  any  state). 


and  a  ny  government,  including  a  foreign 
govei  nmenl,  the  United  Stales 
govei  runent.  a  State  or  local 
govei  iiment.  and  any  agency, 

rpi  ration,  financial  institution,  oir 
entity  or  instrumentality  thereof, 
ing  a  goveimneit-sponsored 
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United  States  person"  means  any 
persdn  in  the  United  States  (defined 
abov  i).  including  a  foreign  citizen,  who 
resid  « in  the  United  States  or  is  subject 
to  th(  jurisdiction  of  the  United  States. 

Who  Must  Report 

Al  United  States  persons  who,  on  a 
fully  consolidated  basis,  hold  for  their 
own  iccount  and/or  man^e  for 
domi  Stic  customers  the  custody  or 
safek  eeping  of  reportable  foreign 
finar  cial  assets,  if  the  total  face  value  of 
such  assets — aggregated  over  all 
acco  ints — is  $10  million  or  more  on  an 
actui  1  settlement  basis  as  of  March  31. 
1994 

No  e:  In  instances  where  actual  settlement 
date  I  ata  are  not  available,  the  contractual 
settle  nent  date  may  be  used. 

If  I  be  respondent's  ownership  and/or 
custi  dy  of  reportable  foreign  assets  is 
less  han  $10  million,  the  report  form 
mus  still  be  returned  by  the  due  date 
with  the  signature  and  initials  of  the 
auth  )rized  official  in  the  places 
prov  ded. 

HoH  To  Report 

R€  spondents  must  file  consolidated 
repa  Is  based  on  their  own  accounts  and 
the  i  ccounts  of  their  U.S.  nonbanking 
subs  diaries,  branches  and  other 
affil:  ates  located  in  the  United  States, 
exce  }t  for  their  broker/dealer 
suIk  diaries.  U.S.  global  custodians  who 
man  ige  the  custody  of  reportable 
fore  ;n  assets  for  themselves  and/or  on 
behi  If  of  other  U.S.  persons  must  report 
thos }  assets  in  Part  1  for  all  aocounts, 
incli  iding  own  accounts,  own-custody 
accc  imts,  pooled  or  commingled- 
cust  xiy  accounts,  and  omnibus-custody 
accc  lints.  Data  on  foreign  assets  whose 
safe  ;eeping  was  not  arranged  through 
U.S.  global  custodians  are  reportahte  in 
Part  I  of  the  "Survey  of  Selected  Foreign 
Fins  Qcial  Assets"  form  by  other  U-S. 
pers  }ns/investors. 

Ci  istodians  located  in  the  United 
Stati «  and  U.S.  persons/investors  who 
entr  jst  the  safekeeping  of  reportable 
fore  gn  assets  for  themselves  or  for  the 
accc  unt  of  their  domestic  ctistomers  to 
othar  crustodians  in  the  United  States 
mus  t  report  summary  totals  of  such 
asse  ts  in  Part  II  of  the  "Survey  of 
SeU  cted  Foreign  Financial  Assets" 
forr  ..  More  detailed  instructions  on  how 
to  n  port  on  this  survey  are  provided  in 


the  "Survey  of  Selected  Foreign 
Fisancdal  Assets"  form  and  instructions. 

Enforcement  Provided  by  Law 

United  Stales  persons  who  meet  the 
reporting  requirements  set  forth  in  this 
Notice  are  advised  that  failing  to 
respond  to.  and  to  comply  with,  this 
survey  may  be  subject  to  c:ivil  and/or 
criminal  penalties  provided  by  law  (22 
U.S.C.  3105). 

Dated;  February  3, 1994. 
Alicia  H.  Mmmell. 

Assistant  Secretary  for  Economic  Policy. 
IFR  Doc  94-4084  Filed  2-23-94;  8:45  ami 
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UMITED  STATES  INFORMA-PON 
AGENCY 

AR  Human  Resource  Management 
Project 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice;  request  for  proposals. 

TITLE:  Labor.  Conflict  Resolution,  and 
Economic  Development:  Strategies  To 
Address  Human  Resource  Management 
Problems  in  Brazil. 
SUMMARY:  The  Office  of  Gtizen 
Exchanges  (E/P)  announces  a 
competitive  ^^ants  program  for  non- 
profit organizations  to  develop  programs 
in  the  area  of  labor/management 
relations  and  human  resource 
management.  The  project  should  link 
the  U.S.  organization's  international 
exchange  interests  with  counterparts  in 
the  American  Republics. 

Interested  applicants  are  ui^ed  to  read 
the  complete  Federal  Renter 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals.  USIA  offic:ers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisicms  are 
made. 

ANNCXINCEMENT  NAME  AND  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the  AR 
Lcx:al  Government  Projec:t.  This 
announcement  number  is  E/P-94-25. 
Please  refer  to  this  title  and  number  in 
all  correspondence  or  telephone  calls  to 
USLV. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m., 
Washington.  DC  time  on  March  24. 
1994.  Faxed  dcxmments  will  not  be 
accepted,  nor  will  documents 
postmarked  March  24, 1994,  but 
received  at  a  later  date. 

It  is  the  responsibility  of  eecfa  i^iiA 
applicant  to  ensure  that  propc^ta^  are 
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received  by  the  above  deadline.  The 
grant  project  activity  should  begin  after 
July  1, 1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  AR  Human  Resource 
Management  Projec:t  (E/P-94-25), 
Grants  Management  Division  (E/XE), 
301  4th  Street,  SW.,  room  336, 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations,  institutions 
should  contact:  Benjamin  Cromer, 
American  Republics  and  East  Asia  and 
Pacific  Division,  Office  of  Citizen 
Exchanges  (E/P),  room  220,  United 
States  Information  Agency.  301  Fourth 
Street,  SW.,  Washington,  DC  20547. 
Please  telephone  202-619-5326  or  fax 
202-619-4350  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation. 

Objectives  of  the  AR  Human  Resource 
Management  Pro)ect 

The  Office  of  Qtizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  a  two-way  exchange  program 
for  Brazilian  decision-makers  to  develop 
strategies  to  address  human  resource 
management  problems  in  Brazil.  This 
excihange  will  involve  two  components: 
a  two-week  U.S.  study  tour  by  a 
delegation  of  12-16  Brazilian  leaders 
selected  fi'om  the  national  government, 
the  national  employers  organizations, 
and  labor  imions;  and  a  follow-on  visit 
to  Brazil  by  U.S.  human  resource 
management  experts. 

These  study  tours  will  explore 
methods  of  human  resource 
development  based  on  private  sector 
initiative  that  involve  the  cooperation  of 
labor,  management,  and  government. 

Moreover,  the  U.S.  Departments  of 
Labor  and  Education  support  suc:h 
mcxiels  as  solutions  to  resolve  labor- 
management  conflict.  In  Brazil, 
coordination  will  be  wdth  the  Ministry 
of  Labor's  Secretary  For  Training  and 
Professional  Development,  the  national 
employer's  organizations,  and  the  Labor 
Central. 

Other  goals  of  this  program  are  to  aid 
in  modernizing  Brazil's  economy, 
ensure  the  growth  of  its  demcxratic 
institutions,  and  increase  public 
awareness  of  the  vital  policy-making 
role  that  labor  can  play  in  the  general 
well-being  of  a  dynamic  society. 

Program  Guidelines 

Structural  imemployment, 
technological  change,  and  the  pressiue 


of  global  competition,  combined  with  a 
poorly  educated  work  force,  have 
magnified  Brazil's  lack  of  a  coherent 
approach  to  human  resource 
development.  Currently,  the  formation 
of  human  c:apital  is  financed  by  payroll 
taxes  and  run  by  the  business 
community,  ostensibly  with  government 
approval.  However,  there  is  no 
manpower  development  strategy  in 
Brazil  that  involves  all  {>arties:  labor, 
management,  and  the  government.  With 
Brazil's  ever-increasing  levels  of 
unemployment  and  scx:ial  unrest  the 
optimum  use  of  labor  is  essential  in 
modernizing  the  country's  economy. 

Labor-management  human  resource 
development  in  the  U.S. 
telecommunic:ations,  automobile, 
construction  and  steel  industries 
provides  practical  models  for  the 
situation  in  Brazil.  The  following  case 
studies  are  suggested  as  sourc:es:  The   . 
AT&T/CWA  Alliance  project;  the 
pioneering  work  of  the  UAW  and  the 
automobile  industry;  and  the  entry  level 
programs  of  the  construction  industry  in 
tandem  with  the  building  trades 
organizations  of  the  AFL-<30. 

The  research  of  former  Labor 
Secretary  Ray  Marshall  and  Dr.  Barry 
Bluestone  could  also  be  consulted,  in 
addition  to  more  recent  efi'orts  by  U.S. 
Labor  Secretary  Robert  Reich.  Other 
sourc:es  include  labor  studies  centers 
such  as  those  at  George  Washington 
University  and  the  University  of  the 
District  of  Columbia;  the  AIFLD 
education  program  at  the  George  Meany 
Center  for  Labor  Studies;  the  AFL-<30's 
Human  Resource  Institute;  the  National 
Association  of  Manufacturers;  and  the 
Conference  Board. 

Models  used  to  illustrate  effective 
labor-management-govemment  relations 
roust  include  those  involving  currently- 
employed  individuals,  the  chronically 
unemployed,  and  new  entrants  into  the 
labor  pool. 

The  decisive  and  expanding  role  of 
labor-management  cooperation  should 
be  emphasized  as  a  key  element  in 
meeting  the  competitive  challenges  of 
the  global  economy.  The  program 
should  also  emphasize  the  coordination 
between  human  resource  development 
delivery  methods  and  the  constant 
change  that  cxxurs  in  business  and 
industry. 

Selection  of  Participants 

Participants  must  be  policymakers 
who  can  influence  changes  in  Brazil, 
not  management  experts  and 
professionals.  Participants  will  be 
selected  by  the  grantee,  or  its  local  co- 
sponsoring  organization,  in  consultation 
with  USIS  posts.  This  two-way  support 
will  ensure  efiiBc:tive  discussion  of  new 


mcxiels  for  cooperation  and  innovation; 
these  models  should  encourage  more 
participation  between  labor  and 
management,  supporting  Brazil's  effort 
to  secure  more  private  sector  initiative 
resulting  in  a  more  competitive  market 
economy. 

This  project  will  be  executed  by  a 
U.S.  not-for-profit  institution  that, 
through  its  proposal,  illustrates 
extensive  experience  and  success  in 
coordinating  international  exchange 
programs.  U.S.  organizations  with 
established  working  relationships  with 
counterpart  institutions  in  Brazil  will 
receive  priority  imder  this  competition. 

At  the  conclusion  of  the  exchange,  the 
grantee  will  conducrt  participant 
evaluations  and  submit  a  final  report  to 
USIA. 

Funding 

Competition  for  USIA  funding 
support  is  intense.  Selection  of  a  grantee 
institution  is  based  on  the  substantive 
nature  of  the  program  proposal;  the 
applicant's  professional  capability  to 
carry  the  program  through  to  succxssfol 
conclusion;  the  cost  effectiveness  such 
as  in-kind  cx)ntributions  and  the  ability 
to  keep  overhead  costs  at  a  minimum. 
USIA  can  devote  up  to  $175,000  for  this 
projecrt;  however,  organizations  with 
fewer  than  four  years  of  succ^essful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000,  and  their  budget  submission 
should  correspond  to  this  limitation. 

All  proposals  should  demonstrate  in- 
depth,  substantive  knowledge  of  the 
relevant  issues,  established  connections 
with  partner  institutions,  and  the 
capacity  to  organize  and  conduct  the 
program.  Organizational  abilities 
include:  appropriate  orientation 
activities  for  the  participants;  detailed 
work  plan  for  all  phases  of  the  project; 
tentative  agendas  for  study  tours, 
workshops,  and  internships;  letters  of 
commitment  from  internship  hosts;  and 
selection  prcx:edures. 

Note:  Applicants  may  wish  to  consult  the 
USIS  office  at  the  appropriate  U.S.  Embassy 
before  submitting  proposals. 

USIA  will  give  priority  to  proposals 
fit>m  U.S.  organizations  with  partner 
organizations  in  the  American 
Republics  that  can  help  ensure  the 
program  meets  its  goals  and  objec:tives. 
Applic:ants  are  encx>uraged  to 
demonstrate  partner  relationships  by 
providing  copies  of  correspondence  or 
other  materials  as  appendic:es  to 
proposals. 

Moreover,  these  partner  institutions 
are  encouraged  to  provide  cost-sharing 
or  significant  in-kind  contributions  such 
as  local  housing,  transportation. 


interpreting,  translating  and  other  local 
currency  costs  and  to  assist  mth  the 
organization  of  projects. 

Malnials  Development 

USIA  encourages  the  development, 
where  needed,  of  written,  audio  and 
video  materials  in  the  local  language  to 
enhance  the  programs.  For  example,  if 
not  already  available,  glossaries  of 
specialized  terms  in  local  government  or 
public  administration  might  be 
developed. 

Scope 

Proposals  should  limit  their  focus  to 
local  governance.  Proposals  for 
programs  that  are  broader  in  scope  will 
be  eligible,  but  are  less  likely  to  receive 
USIA  support.  USIA  encourages 
proposals  that  feature  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  schemes  to 
create  professional  networks  or 
professional  associations  to  disseminate 
information;  and  other  enduring 
aspects. 

Participant  Selection 

All  grant- proposals  must  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  Programs  in  support  of 
intemdiips  in  the  U.S.  must  include 
letters  tentatively  committing  host 
institutions  to  support  the  intem^ps. 

In  the  selection  of  all  foreign 
participants.  USIA  and  USIS  Posts 
retain  the  right  to  nominate  participants 
and  to  accept  or  deny  participants 
recommended  by  the  program 
institution. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  proposal,  they 
may  also  include  separate  sid>-budgets 
for  each  program  component,  phase, 
location,  or  activity.  Competition  for 
USIA  funding  support  is  keen. 

Ne«e:  All  participants  will  be  covered 
under  the  tenns  of  a  USlA-sponsored  health 
insurance  policy.  The  premium  is  paid  by 
L'SIA  directly  to  the  insurance  company. 

The  following  costs  are  eligible  for 
funding: 

1.  Tmnspoiiation  costs.  International 
and  domestic  air  fares,  visas,  transit 
costs,  and  ground  transportation  costs 
are  eligible  lot  hmding. 

2.  Per  Diem.  For  the  U.S.  pro^^m. 
organizations  have  the  option  of  using  a 
flat  Sl40/day  for  program  participants 
or  the  publish'Kl  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  pubbdied 
federal  per  diem  rates  must  be  used. 

Note:  Grantee  ctaff  inust  use  the  published 
federal  per  diem  rates,  not  the  flat  nt& 
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3. 1  iterpreters.  Interpreters  for  the 
U.S.  I  rogram  are  provided  by  the  U.S. 
State  department  Language  Ser^'ices 
Divis  on.  Generally,  two  simultaneous 
inteq  reters  are  provided  for  every  four 
visito  's  who  need  interpretation.  USIA 
grant!  do  not  pay  for  foreign  interpreters 
to  acG  Dmpany  delegations  from  their 
home  country. 

Cra  It  proposal  budgets  should 
conta  n  a  flat  $140/day  per  diem  for 
each  I  )epartment  of  State  (DOS) 
inter{  reter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interj  retCT  plus  any  U.S.  travel  exp^ises 
durin ;  the  program. 

Not( :  Salary  expenses  for  interpreters  are 
covere  i  elsewhere  and  should  not  be  part  of 
an  apf  licant's  proposed  budget. 

4. 1  ook  and  cultural  allowance. 
Partic  ipants  are  entitled  to  a  one-time 
cultui  al  allowance  of  $150  per  person, 
in  ad(  ition  to  a  book  allowance  of  $50. 
Escor  s  are  reimbursed  for  actual 
cultuj  al  expenses  up  to  $150.  U.S.  staff 
do  no  :  receive  these  allowances. 

5.  C  bnsuhants.  Consultants  may  be 
empl(  lyed  to  provide  specialized 
expei  ise  or  to  make  presentations. 
Genei  ally,  honoraria  should  not  exceed 
$250  )erday. 

Sul  contracting  organizations  may 
also  be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantfe  and  subcontractor  should  be 
included  with  the  proposal. 

6.  Boom  rental.  Room  rental  should 
not  e:  reed  $250  per  day. 

7.  /  faterials  development.  Proposals 
may « ontain  costs  to  purchase,  develop, 
and  t  anslate  materials  for  participants. 

8.  <  >ne  worbng  meal  per  project.  Per 
capit)  costs  may  not  exceed  $5-$8  for 
a  luni  ;h  and  $14-$20  for  a  dinner;  this 
amou  nt  includes  room  rental  if 
appli  :able.  The  number  of  invited 
guest  t  may  not  exceed  participants  by 
more  than  a  factor  of  two  to  one. 

9.  J 1  return  travel  allowance  of  $70  for 
each  participant.  This  aHovrance  is  for 
incid  >ntal  expenditures  incurred  during 
inten  ational  travel. 

10.  Costs  for  an  audit  The  proposal 
MUS  '  include  the  cost  of  an  audit  that: 

a.  (  omplies  with  the  requirements  of 
OMB  dicular  No.  1-133,  Audits  of 
Instit  itions  of  Hi^er  Education  and 
Othei  Nonprofit  Institutions; 

b.  ( lomplies  with  the  requirements  of 
the  A  nnerican  Institute  of  Certified 
Publi :  Accountants  (AICPA)  Statement 
of  Poi  lition  (SOP)  No.  92-9;  and 

c.  I  Kludes  review  by  the  recipient's 
inde{  endent  auditor  of  a  recipient- 
preps  red  supplemental  schedule  of 
indin  >ct  cost  rate  computation,  if  such  a 
rate  i ;  being  proposed. 

Th< !  audit  costs  shall  be  identified 
sepai  Italy  for 


a.  Preparation  of  basic  financial 
statements,  and  other  accounting 
services;  and 

b.  Preparation  of  the  supi^emenlal 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133.  AICPA  SCH»  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

11.  Cost-sharing.  Cost-sharing  in  the 
form  of  allow^le  direct  or  ind^ect  costs 
is  encouraged.  The  recipient  must 
maintain  written  records  to  support  all 
allowable  costs  claimed  as  beii^  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  U.S. 
government.  Such  records  are  subject  to 
audit. 

The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 
in  accordance  with  OIvIB  Qrcular  A- 
110,  Attachment  E.  "Cost-sharing  and 
Matching"  and  should  be  described  in 
the  proposal.  In  the  event  the  recipient 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  application  package. 

Review  Process 

USIA  will  adcnovkdedge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  American 
Republics.  Proposals  may  also  be 
reviewed  by  the  Office  of  General 
Counsel  or  other  Agency  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  vrith 
USIA's  contracting  officer. 

The  award  of  any  grant  is  subject  to 
availability  of  funds.  The  U.S. 
Government  reserves  the  right  to  reject 
any  or  all  applications  received.  USIA 
will  not  pay  for  design  and  development 
costs  associatod  with  submitting  a 
proposal.  Applications  ere  submitted  at 
the  litk  of  the  applicant;  should 
circumstances  prevent  award  of  a  grant 
all  preparation  and  submission  costs  are 
at  the  applicant's  expense. 

USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  actual 
grant  award. 


Review  Criteria 

USIA  will  consider  proposals  based 
on  the  objectives  stated  in  this  RFP,  as 
well  as  the  following  criteria: 

1.  Quality  ofProffom  Idea:  Proposals 
should  exhibit  originality  and  relevance 
to  USIA's  mission,  and  demonstrate  a 
clearly  defined  need. 

2.  Institutional  Ability/Capacity/ 
Record:  Applicants  should  demonstrate 
the  potential  for  program  excellence  by 
documenting  previous  successful 
programs.  If  an  organization  is  a  former 
USIA  grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  is  essential. 

3.  Project  Personnel:  Thematic  and 
logistical  expertise  should  be  relevant  to 
the  proposed  program.  Resumes 
included  with  the  proposal  should 
reflect  this  relevance. 

4.  Program  Planning:  A  detailed  woric 
plan  should  provide  time-lines  for  the 
accomplishment  of  each  phase  of  the 
project  and  clearly  demonstrate  how  the 
grantee  institution  will  meet  these 
deadlines.  In  addition,  the  work  plan 
should  indicate  how  it  will  accomplish 
project  goals. 

5.  Thematic  Expertise:  Proposals 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

6.  Cross-Cultural  Expertise  and  Area 
Expertise:  Proposals  should  show 
evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  area/country. 

7.  Multiplier  Effect/Follow-On 
Actixities:  Proposed  programs  should 
strengthen  long-term  mutual 
imderstanding,  facilitate  sharing  of 
information,  and  establish  long-term 
institutional  and  individual 
relationships.  Proposals  should  also 
reflect  an  institution's  commitment  to 
continued  exchange  activity  beyond  the 
term  of  the  USIA  grant. 

8.  Cost-Effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objective. 

9.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
inistitution. 

10.  Project  Evaluation:  Pioposa\s 
should  include  a  plan  to  evtduate  the 
activity's  success.  The  ai4>licant  should 
include  a  diafi  of  a  questionnaire  or 
other  evaluation  technique  to 
demonstrate  which  evaluation  method 
will  be  utilized. 


Applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded,  or  qiwrteriy, 
whichever  is  less  frequent. 

Note:  The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by  USIA 
that  contradicts  published  language  will  not 
be  binding.  Issuance  of  the  RFP  does  not 
constitute  an  a%vard  commitment  on  the  part 
of  the  U.S.  Government  Awards  cannot  be 
made  until  funds  have  been  fully 
apprc^riated  by  the  U.S.  Ck)ngrBss  and 
allocated  and  committed  through  internal 
USIA  procedures.  Applicants  will  be  notified 
of  the  results  of  the  review  process  on  or 
about  June  1. 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and  evaluation 
requirements. 

Dated:  February  14, 1994. 
Barry  Fuhon, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  94-3983  Filed  2-23-94;  8:45  am] 
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Exchange  Programs  Promoting 
Conflict  Resolution  in  Africa,  the 
Middle  East,  East  Asia  and  American 
Republics  (Public  and  Private 
Nonprofit  Organizations  In  Support  of 
intemationai  Educational  and  Cultural 
Acthrities) 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  Bureau  of 
Educational  and  Cuhural  Affairs 
announces  a  competitive  grants 
programs  for  nonprofit  organizations  to 
develop  initiative  grant  projects  on  the 
theme  of  conflict  resolution  for 
audiences  in  the  following  geographical 
areas:  Africa  (Sub-Saharan  Africa  and 
South  Africa  only),  the  Middle  East 
(Israel,  the  West  Bank,  and  Gaza  only). 
East  Asia  and  the  Pacific  (regionwide  or 
subregions).  and  the  American 
Republics  (Nicaragua  and  Guatemala 
only).  Note:  USIA  will  not  accept 
proposals  designed  for  Europe  or  the 
NIS.  USIA  particularly  is  seeking 
projects  which  link  American 
institutions  and  speciafists  with 
partners  overseas.  New  and  creative 
approaches  to  the  issue  of  confUct 
resolution  will  be  especiaUy  welcome. 

Interested  applicants  are  urged  to  read 
the  complete  Fedoal  Register 
announcement  before  addressing 
inquiries  to  die  Office  or  submitting 
their  proposals.  After  the  RFP  deadline, 
the  Office  of  Citiaen  Exchanges  may  not 
discuss  this  competition  in  any  way 


with  applicants  until  the  final  decisions 
-  are  made. 

ANMOUMCEMEKT  NUMBER:  This 
AnnouncMnent  number  is  E/P-94-23. 
Please  refer  to  the  title  given  above  and 
this  number  in  all  correspondence  or 
telephone  calls  to  USIA. 
DATES:  Deadline  far  Proposals:  AU 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p  jn. 
Washington.  DC.  time  on  Friday,  hiay  6, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  dociunents 
postmarked  May  6, 1994.  but  received  at 
a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that 
proposals  are  received  b>'  this  deadline. 
Grant  activity  should  begin  after 
September  1, 1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  appUcation  and 
required  forms  shoiUd  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency;  Ref:  E/P-94-23;  Office  of 
Grants  Management  (E/XE);  301  Fourth 
Street.  SW,  room  336,  Washington,  DC 
20547. 

CONTACT  FOR  INFORMATION:  Interested 
organization/institutions  should  contact 
the  Office  of  Citizen  Exchanges  (E/P). 
room  224,  USIA.  301  Fourth  Street.  SW., 
Washington.  DC  20547.  tel.  (202)  619- 
5348,  fax  (202)  619-4350.  to  request 
detailed  application  packages  which 
include  all  necessary  forms  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation. 

SUPPLEMENTARY  INFORMATION: 

Regional  Conflict  Resohrtion  in  S«b- 
Saharaa  Africa 

USIA  will  accept  proposals  to 
conduct  a  two-way  exchange  program  to 
encourage  and  suppwrt  the  development 
of  conflict  resolution  capability  in 
African  regional  or  subregional 
institutions.  The  amount  requested  from 
USIA  should  not  exceed  Si 25. 000.  For 
technical  information,  interested 
organizations  may  contact  E/P  Program 
Specialist  Charlotte  Peterson  at  (202) 
619-5319. 

Project  Themes  and  Objectix'es 

This  project  will  encourage  Africans 
to  support  conflict  resolution  within  the 
region  as  an  activity  in  the  common 
interest  of  all.  fostering  stability  and 
economic  developmem  in  the  region  as 
a  whole.  The  project  should  help 
strengthen  relevant  regional 
organizational  capabilities,  artd  the 
grantee  is  expected  to  work  closely  with 
an  Africa-besed  multilateral 
organization  interested  in  conflict 
resolution  for  this  purpose.  Together 
with  that  body  and  area  U.S. 
Information  Service  (USIS)  posts,  the 
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grantee  will  identify  key  government, 
military  and  NGO  leaders  to  participate 
in  the  exchanges;  these  participants 
should  represent  several  African 
countries  as  well  as  the  regional 
organization. 

The  project  will  include  at  least  two 
phases:  (1)  A  U.S.  phase  designed  to 
introduce  African  participants  to 
American  specialists  and  approaches  to 
local  and  international  conflict 
resolution  and  (2)  one  or  more  visits  of 
American  specialists  to  Africa  to 
conduct  consultations,  workshops  or 
other  activities  with  local  counterparts. 

The  project  should  be  designed  to: 

—Help  develop  resources  and  skills  for 
conflict  management/resolution  in  an 
Africa-based  international  or 
multilateral  organization  whose  goals 
include  management/resolution  of 
conflicts  in  the  region; 

— Introduce  African  participants  to 
principles  of  American  pluralism  and 
American  institutions  and  modaUties 
for  peaceful  management  and 
resolution  of  difierences  among  ethnic 
and  interest  groups; 

— Emphasize  U.S.  commitment  to 
peaceful  resolution  of  conflicts  at  . 
home  and  abroad; 

— Arrange  meetings  of  African 
participants  with  leading  American 
authorities  on  international  and 
regional  conflict  resolution  theories 
and  techniques; 

—Provide  opportunities  for  African 
participants  to  engage  in  substantive 
discussions  with  American 
specialists,  with  representatives  of  an 
African  regional  organization,  and 
with  one  another  on  conflict 
resolution  in  the  African  area; 

— Facilitate  cross-disciplinary  and 
cross-national  networking  among 
African  participants  to  help  form 
constituencies  in  support  of 
multilateral  eflbrts  to  prevent, 
manage,  and  resolve  conflicts  in 
Africa. 

Conflict  Resolution  in  South  Africa 

USIA  will  accept  proposals  for  the 
development  of  an  exchange  program  to 
support  conflict  resolution  in  South 
Africa.  The  amount  requested  from 
USIA  should  not  exceeid  $125,000. 
Applicants  are  encouraged  to  present 
their  own  creative  program  ideas  within 
the  general  theme  of  conflict  resolution 
in  South  Africa.  For  technical 
information,  interested  organizations 
may  contact  E/P  Program  Specialist 
Charlotte  Peterson  at  (202)  619-5319. 


: 


Pro4ioting  Cooperation  and 

Unc  erstanding  Between  Arab  and 

Jew  sh  Municipal  Govenunent  Inside 

Israil 

U  >IA  will  accept  proposals  for  the 
dev(  lopment  of  a  two-way  exchange 
proj  ram  to  reduce  tensions  and  increase 
coo  leration  between  mimicipal 
gov*  mments  in  the  Jewish  and  Arab 
sect  )rs  inside  Israel.  The  amount 
reqi  ested  from  USIA  should  not  exceed 
$12J  1,000.  For  technical  information, 
inte  ested  organizations  may  contact  E/ 

Pi  3gram  Specialist  Charlotte  Peterson 
619-5319. 
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Bac  :ground/ Objectives 

A  ;  Israelis  and  Palestinians  work 
tow  ird  implementing  the  declaration  of 
prir  ciples,  the  U.S.  Mission  in  Israel  is 
enci  (uraging  greater  cooperation  among 
Isra  sli-Arabs  and  Jews.  This  project  will 
con  ribute  to  the  overall  peace  process 
and  resolution  of  conflict  between  the 
two  ethnic  groups  by  encouraging 
inte  -action  and  advancing  successful 
Ara  >  integration  into  Israeli  society. 
Brii  ging  mayors  and  municipal  offlcials 
fror  I  both  sides  together  with  American 
cou  iterparts,  the  program  will  enhance 
leac  ership  skills,  including  the  skills  of 
neg  >tiation  and  conflict  resolution,  and 
emphasize  the  economic  and  social 
ben  ifits  of  increased  intermunicipal 
coo  )eration. 

T  le  project  should  be  designed  to: 

— Ii  troduce  Israeli  Arab  and  Jewish 
m  ayors  and  municipal  oflicials  to 
n  odels  of  local  government 
a  ministration  and  leadership  in  the 
I  S..  including  mechanisms  for 
c  toperation  and  dispute  resolution 
b  stween  municipalities  or  regions; 

— P  -ovide  for  extensive  dialogue 
b  itween  the  Israeli  participants  and 
A  merican  counterparts  on  a  range  of 
isjsues,  fgr  example:  How  local 
g(  (vemments  accommodate  the  needs 
o  various  ethnic  and  other  groups; 
n  odes  of  interaction  between 
n  iighboring  municipalities  on 
ef;onomic  development;  leadership 
styles,  and  other  issues  of  mutual 
iiterest. 

— Introduce  participants  to  theories  and 
practice  of  conflict  prevention  and 
c  mflict  resolution  at  the  local  level; 

— E  emonstrate  pluralism  in  the  United 
S  ates  and  the  interaction  of  interest 
g  oups  representing  various  ethnic 
a  id  other  minorities; 

— ^F  rovide  opportunities  for  members  of  ■ 
tf  e  group  to  discuss,  among 
tl^emselves  and  with  American 
s  >ecialists,  how  American  models 
n  light  pertain  to  their  situation  at 
home. 


Recommended  Structiual/Procedural 
Objectives 

— At  least  one  exchange  visit  in  each 
direction.  The  U.S.  visit  might  be 
organized  as  a  study  tour  of  at  least 
three  weeks'  duration,  allowing  a 
group  of  8-12  Jewish  and  Arab 
mayors  and  municipal  officials  to 
visit  several  U.S.  cities. 

— American  participants  should  also 
travel  to  Israel  for  consultations, 
workshops  or  other  activities  with 
their  local  counterparts. 

— Knowledge  of  English  on  the  part  of 
the  participants  from  Israel  will  not  be 
required. 

Arbitration:  Building  Dispute 
Resolution  Mechanisms  in  Palestinian 
Society 

USIA  will  accept  proposals  designed 
to  support  the  development  of  a  two- 
way  exchange  program  to  assist 
Palestinian  lawyers  and  legal 
institutions  in  establishing 
internationally  credible  dispute  and 
conflict  resolution  mechanisms  in  the 
flelds  of  commerce,  labor,  and  civil 
matters.  The  amount  requested  from 
USIA  should  not  exceed  $125,000.  For 
technical  information,  interested 
organizations  may  contact  E/P  Program 
Specialist  Charlotte  Peterson  at  (202) 
619-5319. 

Background/Objectives 

Palestinian  society  has  traditionally 
depended  on  a  dispute  arbitration 
mechanism  centered  on  prominent 
flgiu«s,  such  as  clan  or  village  leaders, 
to  mediate  and  resolve  commercial, 
social,  and  family  disputes.  While  other 
Middle  Eastern  societies  have  moved 
beyond  this  traditional  process  of 
mediation — at  least  for  resolution  of 
commercial  and  legal  disputes — 
Palestinians  have,  in  the  absence  of  a 
rational  legal  structure  in  the  occupied 
territories,  continued  to  rely  almost 
exclusively  on  this  informal,  consensual 
process.  As  the  peace  process  evolves 
toward  Palestinian  autonomy,  it  has 
become  critical  that  Palestinians  adopt 
internationally  credible  models  of 
dispute  resolution  as  a  sine  qua  non  for 
attracting  the  international  investment 
essential  to  bolster  Palestinian 
autonomy. 

The  project  should  be  designed  to: 

— Familiarize  Palestinian  legal  experts- 
many  of  whom  are  now  working  on 
the  general  outlines  of  a  constitution 
and  legal  framework  to  govern  the 
autonomous  regions — ^with  the  types 
of  arbitration  organizations  and 
mechanisms  Americans  rely  on  to 
resolve  commercial,  labor,  and  other 
disputes.  This  introduction  should  be 
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squarely  placed  within  a  frmne%vork 
of  the  judicial  ^stem  in  the  United 
States. 

— ^Promote  cooperation  between 
Palestinian  mid  American  experts  in 
formulating  and  proposing  ^lecific 
dispute  resolution  mechanisms  for  the 
Palestinian  autonomous  regions. 

— Provide,  as  a  third  exchange 
component,  internships  with  an 
Anierican  arbitration  group  for  a  small 
group  of  Palestinians  closely  involved 
with  the  evolution  of  dispute 
resolution  mechanisms  within  the 
autonomous  authority,  so  that  they 
might  leam  how  arbitration 
mechanisms  actually  woric  in 
American  society. 

Recommended  Structural/Procedural 
Objectives 

—A  visit  to  the  United  States,  to  take 
place  as  early  as  possible,  for  six  to 
eight  Palestinian  legal  experts  to 
become  familiar  with  arbitration 
organizations  and  conflict  resolution 
mechanisms.  A  three-week  program, 
with  visits  to  at  least  three  cities. 

— Travel  of  three  or  four  American  legal 
experts  involved  in  the  first 
component  of  the  exchange,  to  take 
place  after  a  lapse  of  several  months, 
to  woric  for  four  to  six  weeks  in 
Jerusalem,  the  West  Bank,  and  Gaza 
with  legal  experts  on  formulating 
dispute  resolution  mechanisms  for  the 
Palestinian  autonomous  regions. 

— Three  Palestinians  involved  with  the 
evolution  of  dispute  mechanisms 
within  the  autonomous  authority 
would  travel  to  the  United  States  for 
a  one-semester  internship  with  an 
American  arbitration  group. 

American  Republics  (AR) — Nicaragua 
and  Guatemala  Only 

USIA  will  accept  separate  proposals 
designed  to  support  conflict  resolution 
in  Nicaragua  and  Guatemala.  Proposals 
targeting  other  countries  in  the  region 
will  not  be  accepted.  The  amount 
requested  from  USIA  should  not  exceed 
$63,000  for  Nicaragua  or  S35,000  for 
Guatemala.  For  tedhnical  information, 
interested  organizations  may  contact 
E/P  Program  Specialist  Ben  Cromer  at 
(202)  619-5326.  USIS  post  consuhation 
by  applicants,  prior  to  submission  of 
prop(»als,  is  reconunended. 

Background  for  Nicaragua 

Nicaraguans  historically  have  found  it 
hard  to  resolve  their  own  conflicts.  They 
have  often  tried  to  enlist  outsiders, 
frequently  frx»m  the  U.S.,  as  partisans  in 
their  disputes,  or  turned  to  them  for 
mediation  aiKi  arbitration  when  all  else 
has  failed.  This  dynamic  has  been  a 
source  of  inst^ihty  for  over  150  years. 


Some  Nicaraguans  recognize  this 
failing  and  are  trying  to  ramedy  it.  In  the 
past  year,  two  unrveraty-halcad 
research  institutes  have  been  fbnned  to 
study  conflict  resolution.  A  local 
enviroiunental  group  sponsored  a 
workshop  organized  by  professional 
U.S.  mediators  on  resolving 
environmental  disputes,  hosted  by  the 
new  binational  center.  Still,  if 
Nicaraguans  are  to  complete  this 
process  successfully,  th^  need  training 
and  support 

U.S.  poUcy  today  is  to  encourage 
Nicaraguans  to  reeolve  tiieir  internal 
conflicts  without  looking  to  the  U.S.  for 
assistance  and/or  intervention.  With 
this  in  mind,  the  Post  proposes  a  project 
to  strengthen  Nicaraguan  conflict 
resolution.  USIA  will  work  with  the 
grantee  and  local  organizations  to 
identify  a  bipartisan  (the  only 
conceiv^ile  approach)  pool  of  trainees 
who  could  conduct  coc^bct  resolution 
training  for  other  Nicaraguans  and 
provide  mediatttm  services  and  related 
activities  (fact-finding,  curriculum 
development,  etc.).  T^iis  program  would 
respond  to  a  historic  need  in  Nicaragua. 

Please  address  inquiries  to  the  Ptj£lic 
Affairs  Officer;  USIS — AmEmbassy 
Managua;  Unit  #2714;  APO  AA  34021; 
Tel.  011-505-2668234,  Fax  011-505- 
2663861. 

Background  for  Guatemala 

Guatemala's  33  year-old  civil  %var  has 
cost  more  than  100,000  hves,  has 
severely  hindered  democratic  and  social 
development  in  the  country,  and  has 
adversely  affected  the  fortunes  of  every 
government  of  Guatemala  since  the 
war's  inception.  Althou^  heated 
constitutional  and  political  battles 
dominate  daily  headlines,  this  conflict 
continues  to  cast  a  long  shadow  over  the 
country's  future. 

Media  co-si>onsorship  %vould  be 
desirable,  such  as  by  the  centrist  daily 
Siglo  XXI  and  its  publisher.  Jorge 
Reuben  Zamora;  the  issues-oriented  talk 
show  "Libre  Encuentro"  and  its  host, 
Dionisio  Gutierrez;  and  Guatemala's 
newest  daily.  La  Republica,  which, 
though  it  probably  has  the  smallest 
readership,  is  well-written  and  tightly 
edited,  and  is  supported  by  the  media 
family.  Marroqiiin. 

The  Post  envisions  meetings  and 
workshops  at  a  neutral  site,  stich  as 
Miami,  which  is  both  easily  accessible 
to  Guatemalans  and  equipped  «vith  the 
resources  necessary  to  supp<nt  such  a 
pro-am.  A  site  such  as  Miami,  which 
is  also  home  base  to  many  CenLAm  beat 
reporters,  would  likely  generate 
considerable  regional  coverage  and 
encourage  the  participation  of  key 
participants  such  as  Rigoberta  Menchu 


and  Fruik  Ltftus.  as  wall  as  younger 
members  of  die  UIWG. 

The  program  must  focus  on  specific 
issues  (i  A  refugee  resettlement,  land 
tenure,  political  participation  by  the 
URNG),  and  be  maaoaged  by 
profisssionals.  Iimovation  is  absolutely 
necessary  to  avoid  die  dry  and 
meaningless  "round  tables"  and 
seminars  that  are  so  common  in 
Guatemala  itself. 

Please  address  Inquiries  to:  Pubhc 
AfEairs  Officer,  USIS— AmEmbassy 
Guatemala;  Unit  *331B;  APO  AA  34024; 
Tel.  011-502-2-311-541.  Fax  011-502- 
2-321-549. 

East  Asia  and  the  Pacific  (EA) 

USIA  will  accept  proposals  for  the 
development  of  exchange  programs  to 
support  conflict  resolution  in  the  East 
Asia  and  Pacific  region.  Exchange 
programs  may  include  but  not  be 
limited  to  conferences  or  symposia.  The 
amount  requested  from  USIA  should  not 
exceed  $200,000. 

U.S.  foreign  policy  in  Asia  is 
receptive  to  the  concept  of  regional 
security  consultations.  The  ASEAN- 
U.S.  dialogue  has  been  expanded  to 
include  security  discussions  tbrou^  the 
ASEAN  Regional  Forum  (AFR),  for 
example.  Russia  has  been  invited  to 
participate  in  ARE.  along  with  China, 
Vietnam.  Laos  and  Papua  New  Guinea. 
The  USG  has  also  welcomed  the  holding 
of  s>'mposia  sponsored  by  the  private 
sector  on  Northeast  Asia  security. 

Applicants  are  encouraged  to  view 
these  security  dialogues  as  conflict 
resolution  arrangements  where  potential 
adversaries  talk  to  eech  other  rather 
than  form  blocs  against  a  common 
adversary.  Proposals  should  present 
ideas  as  to  how  to  extend  the  dialogue 
to  encompass  the  entire  East  Asia  and 
Pacific  region  or  how  to  enhance  the 
evolving  subregional  dialogues  (e.g. 
ASEAN,  North  Asia).  Proposals  should 
treat  conflict  resolution  as  preventive 
diplomacy,  including  reducing  tensions, 
building  confidence,  and  deterring  arms 
races  in  addition  to  contributing  to  the 
solution  of  specific  conflicts  or  potential 
specific  COTiflicts. 

Security  (and  thus,  conflict 
resolution)  may  be  broadly  defined  to 
include  regional  issues  that  directly  or 
indirectly  contribute  to  security  (or  the 
lack  thereofl.  such  as  economic  growth 
and  other  conditions  affecting  trade  and 
social  stability,  including  enviroiunental 
and  energy  issues,  and  population 
questions. 

A  conflict  resolution  project  fcxsiased 
on  Northeast  Asia  should  account  for 
private  as  well  as  public  sector  iBtsrests, 
and  should  be  aimed  toward  stimulating 
participants'  appreciation  of  the  benefits 
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to  the  East  Asia  and  Pacific  community 
as  a  whole  to  be  derived  from 
discussions  of  both  the  opportunities  for 
cooperation  and  the  potential  conflicts 
in  the  subregion. 

For  projects  that  focus  on  Northeast 
Asia,  the  area  may  include  Japan,  China, 
Russia,  the  Korean  peninsula,  and  the 
U.S. 

For  additional  information  on 
regionwide  or  subregional  emphases, 
grant  applicants  may  contact  Margaret 
Eubank,  Cultural  Coordinator  in  USIA's 
Office  of  East  Asia  and  Pacific  Affairs, 
at  (202)  619-5837.  For  technical 
information,  interested  organizations 
may  contact  E/P  Program  Specialist 
Elroy  Carlson  at  (202)  619-5326. 

Europe 

USIA  will  not  accept  proposals  for 
this  region. 

The  Newly  Independent  States 

USIA  will  not  accept  proposals  for 
this  region. 

Additional  Guidelines  and  Restrictions 

USIA  is  interested  in  supporting 
programs  which  will  lay  the 
groimdwork  for  new  and  continuing 
links  between  American  and  foreign 
professional  organizations  and  non- 
governmental oiganizations  in  the  area 
of  conflict  resolution  and  in  the  specific 
fields  mentioned  in  the  above  project 
descriptions.  Proposals  which  are  overly 
ambitious  and  those  which  are  very 
general  will  not  be  competitive. 
Therefore,  institutions  should  provide 
strong  evidence  of  their  ability  to 
accompUsh  a  few  tasks  exceptionally 
well.  General  structural  or  procedural 
objectives  for  all  of  the  above  projects 
include  the  following: 
— development  of  institutional  links 
which  continue  beyond  the  duration 
of  USIA  funding  support,  preferably 
with  funding  commitments; 
— development  and  distribution  of 
written,  audio  and  video  instructional 
materials  to  complement  and  enhance 
the  program, 
—coordination,  in  the  design  of  these 
programs,  with  U.S.  Information 
Service  offices  overseas,  and  with 
foreign  government  officials  and 

Erivate  sector  leaders  with  direct 
nowledge  and  experience  in  the 
thematic  area. 

Bureau  grants  are  not  given  to  support 
projects  whose  focus  is  limited  to 
technical  issues,  or  for  research  projects, 
developing  publications  for 
dissemination  in  the  United  States, 
individual  student  exchange,  film 
festivals,  or  exhibits.  Neither  does  the 
Office  of  Qtizen  Exchanges  provide 
scholarships  or  support  for  long-term  (a 


sem  jster  or  more)  academic  studies. 
Con  petitions  sponsored  by  other 
Bur  lau  offices  are  also  annoimced  in  the 
Fed  !ral  Register  and  may  have  different 
app  ication  requirements  as  well  as 
diffi  rent  objectives. 

Par  icipants 

A  1  grant  proposals  should  clearly 
des<  ribe  the  type  of  persons  who  will 
part  cipate  in  the  program  as  well  as  the 
pro<  ess  by  which  participants  will  be 
sele  :ted.  However,  USIA  and  USIS 
posi  5  retain  the  right  to  nominate  all 
fore  gn  participants  and  to  accept  or 
den  r  participants  recommended  by 
grai  tee  institutions.  Grantee  institutions 
will  often  provide  support,  as  requested 
by  IISIA,  in  the  nomination  of 
partfci  pants. 

T  le  grantee  should  provide  the  names 
of  A  merican  participants  and  brief, 
rele  rant  biographical  data.  American 
pari  cipants  should  be  selected  on  the 
basi  s  of  their  experience  and  expertise 
in  t  le  thematic  field.  Relevant  language 
abil  ty,  experience  in  communicating  to 
fore  gn  audiences  and  general 
kno  vledge  of  the  regions  and  countries 
inv(  lived  in  the  respective  projects  are 
higl  ly  desirable. 

T  le  USIS  offices  will  facilitate  the 
issu  ance  of  visas  and  other  prograra- 
rela  ed  materials. 

Pro  ;ranunatic  Considerations 

P  irsuant  to  the  legislation  authorizing 
the  bureau  of  Educational  and  Cuhural 
Affi  irs,  programs  must  maintain  a 
non  }olitical  character  and  should  be 
balj  need  and  representative  of  the 
div(  rsity  of  American  political,  social 
and  cultural  life. 

L  SIA  will  give  priority  to  proposals 
froi  I  U.S.  organizations  with  relevant 
insl  tutional  contacts  in  the  coimtries 
invi  lived  in  the  various  projects 
desi  :ribed  above.  Partner  institutions  are 
enc  )uraged  to  provide  cost-sharing  or 
sigr  ificant  in-kind  contributions  such  as 
loa  1  housing  and  transportation, 
inte  rpreting,  translating  and  other  local 
cun  ency  costs.  These  institutions  are 
alsc  encouraged  to  assist  with  the 
org«  nization  of  various  program 
activities. 

T  le  grantee  will  be  responsible  for 
moj  t  arrangements  associated  with  this 
pro  ;ram.  These  include  selecting 
spe  Jeers,  themes,  and  topics  for 
dis<  ussion;  organizing  a  coherent 
pro  pression  of  activities;  providing 
int(  mational  and  domestic  travel 
am  ngements  for  all  foreign  participants 
anc  U.S.  domestic  travel  for  escort- 
intc  rpreters;  making  lodging  and  local 
trar  sportation  arrangements  for  visitors; 
ori«  ating  and  debriefing  participants; 
pre  taring  any  necessary  support 


materials;  and  working  with  host 
institutions  and  individuals  to  achieve 
maximum  program  effiectiveness. 

At  the  start  of  the  U.S.  portion  of  a 
program,  the  grantee  should  conduct  an 
orientation  session  for  the  visiting 
delegation  which  addresses  substantive 
details  of  the  program  as  well  as 
geographic,  historical,  and  cross* 
cultural  factors  which  they  should 
consider  to  enhance  program  success. 

Upon  conclusion  of  the  program  the 
grantee  will  be  required  to  submit  a 
report  to  E/P  summarizing  results  of  the 
entire  program. 

Other  Logistical  Considerations 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USIA 
elements.  Per  Diem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  programs  which 
include  internships,  a  nonprofit  grantee 
institution  which  receives  funds  from 
corporate  or  other  cosponsors  should 
then  use  those  monies  to  provide  food, 
lodging,  and  pocket  money  for  the 
participants.  In  no  case  could  the  intern 
receive  a  wage  or  "be  hired"  by  the 
sponsoring  institution.  Internships 
should  also  have  an  American  studies/ 
values  orientation  component  at  the 
beginnirfg  of  the  exchange  program  in 
the  U.S.  Grantee  institutions  should  try 
to  maximize  cost-sharing  in  all  facets  of 
their  program  design,  and  to  stimulate 
U.S.  private  sector  (foundation  and 
corporate)  support. 

Funding 

Organizations  with  less  than  four 
years  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  $60,000. 

Competition  for  USIA  funding 
support  is  keen.  The  final  selection  of  a 
grantee  institution  will  depend  on 
assessment  of  proposals  according  to  the 
review  criteria  delineated  below. 

While  applicants  must  provide  on  all- 
inclusive  budget  with  the  proposal,  they 
are  also  encouraged  to  include  separate 
sub-budgets  for  each  program 
component,  phase,  location  or  activity. 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that:  (1)  Complies 
with  the  requirements  of  OMB  Circular 
No.  A-133,  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions;  (2)  complies  with  the 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 


Federal  Register  /  Vol.  59,  No.  37  /  Thursday.  February  24.  1994  /  Notices 


9027 


computation,  if  such  a  rate  is  being 
proposed. 

Tne  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basic 
financial  statements  and  other 
accounting  services;  and  (2)  preparation 
of  the  supplemental  reports  and 
schedules  required  by  OMB  Circular  No. 
A-133.  AICPA  SOP  92-9,  and  the 
review  of  the  supplemental  schedule  of 
indirect  cost  rate  computation. 

USIA  will  consider  funding  the 
following  project  costs: 
,      1.  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g.,  airport 
taxes);  ground  transportation  costs. 

2.  Per  diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  international 
participants  or  the  published  Federal 
Travel  Regulations  per  diem  rates  for 
individual  American  cities.  NOTE:  U.S. 
escorting  staff  must  use  the  published 
federal  per  diem  rates,  not  the  flat  rate. 
For  activities  overseas,  the  Standard 
Government  Travel  Regulations  per 
diem  rates  must  be  used. 

3.  Interpreters:  For  the  U.S.  program 
interpreters  are  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  Typically,  a  pair  Of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary  expenses  are 
covered  centrally  and  should  not  be  part 
of  an  applicant's  proposed  budget. 

4.  Book  and  cultiu^l  allowance: 
Participants  are  entitled  to  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  book  allowance  of  $50.  Escorts 
are  reimbursed  for  actual  cultural 
expenses  up  to  $150.  U.S.  staff  do  not 
get  these  benefits. 

5.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Honoraria  generally  do 
not  exceed  $250  per  day.  Subcontracting 
organizations  may  also  be  used,  in 
which  case  the  written  contract(s)  must 
be  included  in  the  proposal. 

6.  Room  rental:  Generally  should  not 
exceed  $250  per  day. 

7.  Materials  Development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 
USIA  reserves  the  rights  to  these 
materials  for  future  use. 

8.  One  working  meal  per  project:  Per 
capita  cost  may  not  exceed  $5-8  per 
limch  and  $14-20  per  dinner,  excluding 
room  rental.  The  number  of  invited 


guests  may  not  exceed  the  number  of 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  Return  travel  allowance:  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  The  Recipient  must 
maintain  written  records  to  support  all 
allowable  costs  which  are  claimed  as 
being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E,  "Cost-sharing  and 
Matching,"  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  meet  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution. 

Please  note:  All  delegates  will  be 
covered  under  the  terms  of  a  USIA/ 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  Application  Package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  vtrill  be 
deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Package. 

Ehgible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  All  eUgible  proposals  will  be 
reviewed  by  the  appropriate  geographic 
area  offices  and  the  budget  and  contract 
offices.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or 
other  Agency  offices.  Funding  decisions 
are  at  the  discretion  of  the  Aasociate 
Director  for  Educational  and  Cultural 
AHiairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 


contracting  officer.  The  award  of  any 
grant  is  subject  to  availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  appUcant; 
should  circumstances  prevent  award  of 
a  grant,  all  preparation  and  submission 
costs  are  at  the  applicant's  expense. 
USIA  vdll  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  the  Agency 
mission.  They  should  demonstrate  the 
matching  of  U.S.  resources  to  a  clearly 
defined  need. 

2.  Institutional  Reputation  and 
Ability:  Applicant  institutions  should 
demonstrate  their  potential  for 
excellence  in  program  design  and 
implementation  and/or  provide 
documentation  of  successful  programs. 
If  an  applicant  is  a  previous  USIA  grant 
recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Agency  grants  as  determined  by  USIA's 
Office  of  Contracts  (M/KG)  will  be 
considered.  Relevant  substantive 
evaluations  of  previous  projects  may 
also  be  considered  in  this  assessment 

3.  Project  Personnel.  The  thematic 
and  logistical  expertise  of  project 
personnel  should  be  relevant  to  the 
proposed  program.  Resumes  or  CV.s 
should  be  relevant  to  the  specific 
proposal  and  no  longer  than  two  pages 
each. 

4.  Program  Planning:  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area  which 
promises  an  efiiective  sharing  of 
information. 

6.  Cmss-Cultural  Sensitivity  and  Area 
Expertise:  Evidence  should  be  provided 
of  sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  feasible.  The  proposal 
should  clearly  demonstrate  how  the 
grantee  institution  will  meet  program 
objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
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mutual  understanding  and  contribute  to 
maximum  sharing  of  information  and 
establishir!f>nt  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  Cost  to  USIA  per 
exchange  participant  (American  and 
foreign)  should  be  kept  to  a  minimum, 
and  all  items  proposed  for  USIA 
funding  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Shoring:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution  and  its  partners. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  ensures  that  USIA- 
supporied  programs  are  not  isolated 
events. 

12.  Pwj  '-t  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  USIA  recommends 
that  the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  origiaal  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediate  reports  after  each 
project  component  is  considered  or 
quarterly,  whichever  is  less  frequent. 

Notice 

The  teroM  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provide  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  wiS  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  1, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  aAd 
evaluation  requirements.. 

Dated:  February  10. 1994. 
Barry  Fultom. 

Associate  Director,  Bureau  of  Educational 

and  Cultural  Affairs. 

(FR  Doc  M~4202  Filed  2-23-94:  S:4S  am) 
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:  The  Office  of  Citizen 
?es  (E/P)  of  the  United  States 
Infoi  mation  Agency's  Bureau  of 
Edui  ational  and  Cultural  Affairs 
anntjunces  a  competitive  grants  program 
inprofit  organisations  to  develop 
-phased  exchange  programs  for 
journalism  educators.  There  will  be  two 

exchange  programs,  and 
Amt  rican  organizations  are  invited  to 
subqiit  proposals  for  one  or  both.  One 
will  be  for  10  to  12  educators 
the  Middle  East  and  North  Africa; 
( ther  program  will  be  for  10  to  12 
edu<  ators  from  South  Asia.  The 
jour  lalism  educators  will  come  to  the 
I  id  States  for  an  intensive,  six-week 
program  in  American  journalism 
edu(  ation,  with  emphasis  on 
culum  development,  the 
lonship  of  education  to  the  practice 
jcilimalism,  the  development  of 
prof  issionalism  in  journalism,  and  an 
duction  to  American  print  media, 
student  publications  at  the 
uni\tersity  and  secondary  school  levels 
SI  bstantive  contact  with  newspapers. 
Duri  ig  the  second  phase  of  each 

;e  program,  two  teams  of  two 
journalism  educators  will 
to  selected  countries  for 
Itations  with  phase  one 
:ipants  and  their  colleagues.  Each 
will  visit  two  or  three  countries 
vill  focus  on  orrriculum 
dev«  lopment  and  the  establishment  of 
stud  mt  publications  as  an' educational 
devi  ;e.  These  target  countries  will  be 
selected  through  consultations  among 
,  USIS  posts  and  the  program 
after  completion  of  the  first 
component 
erested  applicants  are  urged  to  reed 
( omplete  Federal  Register 
ann(  uncement  before  addressing 
inquiries  to  the  Office  or  submitting 
proposals.  After  the  RFP  deadline, 
I  )ffice  of  Qtizen  Exchanges  may  not 
this  competition  in  any  way 
witU  applicants  until  the  final  decisions 
are  i  lade. 

ANN^UNCailEMT  NAME  AND  NUMBEK:  All 
ns  with  USIA  concemiog 
'  fcnnouneament  diould  refer  to  the 
abo\  9  title  and  reference  number  E/P- 
94-:  0. 
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DATES;  Deadline  for  proposals:  AIT 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  April  22, 1994. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  April 
22, 1994,  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  this  deadline. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  E/P-94-20,  Office  of 
Grants  Management  (E/XE),  3ai  Fourth 
Street.  SW.,  room  336,  Washington,  DC 
20547. 

CONTACT  FOR  tNFORNMTKM:  Interested 
organizations/institutions  should 
contact  the  Office  of  Qtizen  Exchanges 
(E/P),  USIA,  301  Fourth  Street,  SW., 
room  224,  Washington,  DC  20547.  tel. 
(202)  619-5319,  fax  (202  619-4350,  to 
request  detailed  applicatioa  packages 
which  include  all  necessary  forms  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information.  Please  specify  the  name  erf 
USIA  Program  Specialist  "rhomas 
Johnston  on  all  inquiries  and 
correspondence. 

BackgroundyOfojectives  of  This  Program 

The  end  pf  colonialism  and  the 
consequent  dramatic  rise  in  the  number 
of  sovereign  states  in  the  developing 
world  have  produced  an  equally 
dramatic  rise  in  the  scope  and  diversity 
of  available  news  media,  both  print  and 
broadcast.  However,  much  of  the 
reporting  disseminated  through  these 
media  is  flawed  by  the  absence  of 
journalistic  skills,  appropriate 
educational  beckgroimd,  and 
appreciation  for  professional  standards 
among  those  employed  as  journalists.  Id 
addition,  media  throughout  the  Near 
East,  North  Africa,  and  SouA  Asia  an 
often  utilized  to  mold  pnUic  opinion, 
rather  than  to  provide  objective 
information,  and  to  tally  support  for  the 
policies  of  parties  holding  or  sediing 
power,  rather  than  to  present  an 
independent,,  credible  account  or  a 
responsible  analysis  of  social  and 
political  phenomena. 

The  primary  objective  of  thfe  program 
is  to  further  the  development  of 
joiHnalism  education  as  an  independent 
academic  discipline  in  North  Africa,  the 
Near  East,  and  South  Asia,  and  thereby 
to  strengthen  substantive,  responsibte, 
and  objective  media  reporting,  reflecting 
international  recognized  stmdards  of 
joumahstic  professionalism. 

Project  proposals  should  foeus  on  the 
cultivation  of  a  cadre  of  jonmahsm 
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educators— both  professors  and  deans  of 
schools  of  joumaUsm— from  the  Near 
East  and  North  Africa,  or  from  South 
Asia,  who  are  persuaded  of  the  need  for 
curricular  reform  and  development  in 
order  to  train  well  educated,  responsible 
joumahsts  and  who  are  able  anci  willing 
to  translate  their  convictions  into  efforts 
to  bring  about  such  reform  and 
development. 

Participants 

Journalism  educators  from  the  Middle 
East  and  North  Africa  who  will 
participate  in  the  U.S.  phase  of  this 
program  will  be  provided  the  service  of 
bilingual  escort-interpreters  in  Arabic, 
with  one  interpreter  for  each  five/six 
participants  and  one  language-fluent 
escort  for  the  group  (to  be  facilitated  by 
USIA  through  the  U.S.  Department  of 
State).  For  American  consultants 
participating  in  the  second  component 
of  the  Near  East/North  Afiican 
exchange,  fluency  in  Arabic  or  French, 
depending  on  the  countries  visited  and 
the  language  preference  of  the 
anticipated  audiences,  would  be 
desirable.  In  the  absence  of  language 
fluency,  arrangements  should  be  made 
by  the  grantee  organization,  in 
consultation  with  USIS  posts,  for 
interpretation.  Participating  eiducators 
in  the  South  Asian  exchange  must 
possess  strong  English  language  skills. 
American  consultants  traveling  to  South 
Asia  during  the  second  component  of 
the  program  may  require  the  service  of 
interpreters,  depending  upon  the 
language  facility  of  the  South  Asian 
educators  with  whom  they  will  work  in 
the  region.  Again,  the  grantee 
organization  should  coordinate 
arrangements  for  in-countiy  interpreters 
with  the  appropriate  USIS  posts. 

Participants  will  be  nominated 
through  coordination  among  USIA,  U.S. 
Information  Service  personal  in  the 
region,  and  overseas  partner 
institutions.  USIA  and  the  participating 
USIS  posts  retain  the  right  to  nominate 
all  participants  and  to  accept  or  reject 
participants  recommended  by  grantee 
institutions.  The  U.S.  consultants  who 
will  travel  abroad  will  be  selected  by  the 
grantee  institution  in  consultation  with 
USIA. 

USIS  officers  in  participating 
countries  will  facilitate  the  issuance  of 
visas  and  other  program-related 
material. 

Progranunalic  Considerations 

Thematically,  each  program  should: 
— Analyze  the  current  status  of 
professional  journalism  and 
journalism  education  in  the 
participants'  countries  of  origin  and 
determine,  in  conjunction  with  USIS 


posts  in  these  countries  and  with  the 
journalism  educators  selected  as 
participanU,  the  needs  to  be 
addressed  by  the  exchange; 

—Provide  the  participants  both  a 
general  and  a  specific  overview  of 
journalism  education  and  the  practice 
of  journalism  in  the  United  States, 
beginning  with  an  historic  perspecUve 
and  a  survey  of  the  evolution  of  the 
public  media  in  the  context  of  a 
socially  diverse  and  politically 
democratic  country; 

—Conduct  for  the  participants  short, 
intensive,  lecture-seminary- 
discussion  courses  in  journalism 
education,  focussing  primarily  on 
curriculum  development,  the 
structuring  of  apprenticeships  or 
internships  as  an  integral  component 
of  the  joumaUsfs  training,  and  the 
development  of  student  pubUcations 
as  essential  to  journalism  education. 

—And  arrange  one-week,  intensive, 
participant/observer  placements  for 
the  journalism  educators  as  a  group  in 
the  journalism  departments  of  three 
universities,  preferably  reflecting 
diversity  of  size,  orientation,  and 
geographic  location.  These 
placements  should  include,  in  each 
case,  classroom  observation,  first- 
hand experience  in  producing  a 
student  publication,  visits  to  at  least 
one  medium-to-large  newspaper 
which  features  both  national  and 
international  reporting,  and,  if 
possible,  observation  of  high-school 
level  student  journalism  classes  and 
publications. 

Pursuant  to  the  legislation  authorizing 
the  Bureau  of  Educational  and  Cultural 
Affairs,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  poUtical,  social 
and  cultural  life. 

Beyond  the  immediate  goals  of  this 
exchange,  USIA  is  also  interested  in 
supporting  programs  which  will  lay  the 
groundwork  for  new  and  continuing 
links  between  American  and  Middle 
Eastern,  North  A&ican,  and  South  Asian 
educational  institutions  and 
professional  organizations  and  which 
will  encourage  the  further  growth  and 
development  of  democratic  institutions. 

The  grantee  organization  will  be 
responsible  for  most  arrangements 
associated  with  this  program.  These 
include  organizing  a  coherent 
progression  of  activities,  providing 
international  and  domestic  travel 
arrangements  for  all  participants, 
making  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  preparing  any 
necessary  support  material,  and  working 


writh  host  institutions  and  individuals  to 
achieve  maximum  program 
effectiveness. 

To  prepare  foreign  journalism 
educators  for  this  project  prior  to  their 
arrival  in  the  United  States,  E/P 
encourages  the  grantee  organization  to 
develop  material  that  would  be  sent  to 
USIS  offices  overseas  for  distribution  to 
participants.  This  material  might 
include  a  tentative  project  outline  with 
suggested  goals  and  objecUves,  relevant 
background  information,  and 
information  about  American  institutions 
and  individuals  involved  in  the 
exchange. 

At  the  beginning  of  the  program,  the 
grantee  organization  should  conduct  an 
orientation  session  for  the  visiting 
participants  which  addresses 
administrative  details  of  the  program 
and  provides  general  information  about 
American  society  and  culture  which 
will  facilitate  the  participants' 
understanding  of  and  adjustment  to 
daily  life  in  the  United  States. 

At  the  conclusion  of  the  program,  the 
group  should  meet  in  a  one-day 
evaluation  and  planning  session  to 
review  what  has  been  presented  to  and 
experienced  by  the  participants  and  to 
consider  how  that  which  has  been 
learned  can  most  effectively  be  applied 
upon  the  participants'  return  to  their 
home  countries. 

Additional  Guidelines 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USIA 
elements.  The  U.S.  grantee  institution 
should  try  to  maximize  cost-sharing  in 
all  facets  of  the  program  and  to 
stimulate  U.S.  private  sector  (foundation 
and  corporate)  support. 

Proposals  incorporating  participant/ 
observer  site  visits  will  be  more 
competitive  if  letters  committing 
prospective  host  institutions  to  support 
these  efforts  are  provided. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  The  final  selection  of  a 
grantee  institution  will  depend  on 
assessment  of  proposals  according  to  a 
the  review  criteria  delineated  below. 

The  amount  requested  from  USIA 
should  not  exceed  $165,000  for  each  of 
these  programs.  However,  organizations 
with  less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  proposal,  they 
are  also  encouraged  to  include  separate 
sub-budgets  for  each  program 
component,  phase,  location  or  activity. 
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The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  reqairenients  of 
0MB  Circular  Na  Ar-133.  Audits  of 
Instigations  of  Higher  Education  and 
Other  Nonprofit  tnstitiUionsr 

(2)  Complies  with  the  reqiiirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  Na  92-9;  and 

O)  Includes  review  by  the  racipieot's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedtde  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  Preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  No.  A-133,  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indited  cost  rate 
computation. 

USIA  will  consider  funding  the 
following  project  costs: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs  (e.g.,  airport 
taxesh  ground  transportation  costs. 

2.  Per  diem:  For  tne  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  rate  of  $140/day  for  international 
participants  or  the  puWished  Federal 
Travel  Regulations  per  diem  rates  fen* 
individual  American  cities. 

Note:  U.S.  escorting  staff  must  use  the 
published  federal  per  diem  rateSs  not  the  flat 
rate.  For  activities  tn  the  Middle  East,  North 
Africa  and  South  Asia,  the  Standard  Federal 
Travel  Regul.itions  per  (finn  rates  must  be 
used. 

3.  Escort-interpreters:  luterpre  Cation 
for  U.S.-based  programs  is  provided  by 
the  State  Depw  tRwiit's  Language 
Services  Division.  USIA  grants  do  not 
pay  for  foreign  interpreters  to 
accompany  delegations  during  travel  to 
or  from  their  home  country.  C^ant 
proposal  budgets  should  contain  a  flat 
$140/day  per  diem  rate  for  each  State 
Department  interpreter,  as  weff  as 
hunie  (irogjaiihhome  air  transportation 
of  $400  per  interpreter  aad  any  U.S. 
travel  expenses  during  the  program 
itself.  Salary  expenses  are  covered 
centrally  and  are  nof  part  of  the 
appKcant's  budget  proposat  For  the 
second  ceiupuueut  of  the  program,  a 
limited  amovnt  of  grant  frnids  wonM  be 
avainMe  for  uiteipieCeis,  should 
interpretation  be  requiferf.  The  grant 
applicant  is  encouraged  to  confirm  with 
the  appropriate  U^S  posts  the  locaf 
costs  far  interpreters.  Grant  proposals 
shookt  reflect  these  costs. 

4.  Book  and  culturat  cHbwance: 
Participants  ar»  entitted  to  >  one-time 
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cuitt  ral  allowance  of  $150  per  p«son, 
plus  1  book  allowance  of  $50.  Escorts 
are  n  limbursed  for  actual  cultural 
expe  ises  up  to  $150.  U.S.  staff  do  not 
get  tlese  b^efits. 

5.  'onsuhants:  May  be  nsed  to 

{>rov  de  specialized  expertise  or  to  make 
pres(  ntations.  Honoraria  should  not 
exce<  d  $250  per  day.  SubcontractiRg 
orgai  izations  may  aFso  be  used,  in 
whic  1  case  the  written  contractfs)  most 
be  in  :luded  in  the  proposal. 

6.  ^oom  rental:  genially  should  iiot 
exce  (d  $250  per  day. 

7.  i^aterials;  Prt^osals  may  contain 
costs  to  purchase,  develop  and  translate 
mate  rials  for  participants.  USIA  reserves 
the  r  ghts  to  tiiese  materials  for  future 
use. 

8.  Dne  working  meal  per  project:  Per 
capil  1  cost  may  not  exceed  $5-9  per 
lunc  I  and  $14-20  per  diiuier,  exchiding 
roon  rentaL  The  number  of  invited 
gues  s  may  not  exceed  die  mmiber  of 
parti  dpants  by  a  factor  of  m(H»  than  two 
tooc  e. 

9.  letum  travel  aUowance:  $70  for 
each  participant  which  is  to  be  used  for 
inci(  ental  expenditures  incurred  during 
inter  lational  tiaveL 

10  Other  costs  necessary  for  the 
efiiec  ive  administraitian  of  the  program, 
inch  ding  salarws  far  grant  organization 
emp  oyees,  benefits,  and  other  direct 
and  ndiiect  costs  per  d^ailed 
insti  ictions  in  the  apptication  package. 

E/  '  encourages  cost-sharii^  which 
may  )e  in  the  form  of  allow^le  (firect 
or  in  lirect  costs.  The  Recipient  must 
main  tain  written  records  to  suppcKt  aU 
allo%  'able  costs  which  axe  daimiBd  as 
bein  ;  its  contributicm  to  cost 
parti  :ipati(m,  as  well  as  costs  to  be  paid 
by  tl  e  Federal  government  Such 
recoi  ds  are  subject  to  audit  The  basis 
Bimining  the  value  of  cash  and 
1  contributions  must  be  in 

I  with  OMB  Circular  Ar-llO,. 
ent  E,  "Cost-sharing  and 
log."  and  should  be  described  in 
the  droposaL  la  the  event  the  Redpieat 
does  not  meet  the.  minimum  amouot  <rf 
cost-  sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's" 
contribution. 

PleajeNole 

Al  participants  will  be  covered  under 
the  terms  of  a  USIA-sponsored  health 
insu  ance  policy.  Ttie  premium  is  paid 
by  U  SIA  direct^  to  the  iiuurance 
com  tany. 

ilpp  ii  iiriiMiffniwmiiiiili 

Pr  >posaIs  must  be  stroctured  in 
aoco  dance  with  the  instructions 
cont  fined  in  the  appfication  package. 
Con  rraation  letters  fion  U.&  and 
forei  >R  co-sponsors  noting  their 


intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  PrDcess 

USIA  will  acknowledge  receipt  of  aU 
proposals  and  will  review  them  for 
technica^eHgibifity.  Proposals  will  be 
deemed  ineligible  if  the^  do  not  fully 
adhere  to  die  guidelines  established 
herein  and  in  the  application  package. 

Eligible  proposals  will  be  farwaraed 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USLA's  Office  of  Near 
Eastern,  North  African,  and  South  Asian 
Affairs.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  FuiuLing 
decisions  are  at  the  discretion  of  die 
Associate  IXrector  for  Educational  and 
Cultural  Ailiairs.  Final  technical 
authority  for  granting  awards  resides 
with  USLA's  contracting  officer.  The 
awardii^  of  any  grant  is  subject  to 
availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  pievent  the 
awarding  of  a  grant,  all  preparation  and 
submission  costs  are  at  the  appticaat's 
expense.  USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  actual 
grant  award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  ofProgituB  Idea:  Proposals 
should  exhibit  substance,  originality, 
rigor,  and  relevance  to  the  Agency 
mission.  They  should  demonstrate  the 
matching  oiUS.  resources  to  a  clearly 
defined  need. 

2.  Institutional  Reputation/Ability: 
Institutions  should  demonstrate  their 
potential  for  effective  program  design 
and  hnplementation  and  provide,  if 
available,  evidence  of  having  conchicted 
successfii}  programs.  If  an  appficffiil  has 
previously  received  a  USIA  grant* 
responsible  fiscal  management  and  fiiU 
compllanoe  with  aU  reporting 
requirements  far  post  Agency  grants,  as 
determined  by  USIA's  Office  of 
Contracts  (M/KGJ,  will  be  considered. 
Evaluations  of  previous  projects  may 
also  be  considered  in  this  assessment. 

3.  Project  Paamimek  tsfbnBrtioo 
provided  regarding  the  thematic  and 
logistical  expertise  of  project  personnel 
should  be  relevant  to  the  proposal  at 
hand.  Resumes  or  CV.s  should  be 
sununaries  appropriate  to  the  specific 
proposal  and  no  loiter  than  two  pages 
each. 
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4.  Program  Planning:  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area  and  ils 
ability  effectively  to  share  information. 

6.  Cross<:ulturaI  Sensitivity  and  Area 
Expertise:  Evidence  should  be  provided 
of  sensitivity  to  historical,  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  get^raphic  area/country. 

7.  Aoility  To  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  feasible.  The  proposal 
should  clearly  demonstrate  how  the 
grantee  institution  will  meet  program 
objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  mutual 
understanding  and  should  contribute  to 
maximum  sharing  of  information  and 
establishment  of  long-term  in<Uitutiona! 
and  individual  ties. 

9.  Cost-Effectiveness:  Costs  to  USIA 
per  exchange  participant  (American  and 
foreign)  should  be  kept  to  a  minimum, 
and  all  items  proposed  for  USIA 
funding  should  be  necessary  and 
appropriate  to  achieve  the  program's 
c^jectives. 

10.  Cosf-Shori/jg.- Proposals  should 
maximize  cost -sharing  through  private 
sector  support  as  well  as  through  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
organization  and  its  partners. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  ensures  that  USIA- 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
project  USIA  recommends  that  the 
applicant  discuss  the  evaluation 
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methodology  chosen  and  the  techniques 
which  will  be  employed  to  assess  the 
effectiveness  of  the  project  and  the 
correspondence  between  observable 
outcomes  and  original  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediito  reports  after  each 
project  component  is  concluded  or 
quarterly,  wiiichever  is  less  frequent. 

Notice 

Tlie  terms  and  oooditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  represerrtative. 
Explanatory  information  provided  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  Congress  and  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  1. 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  14, 1994. 
Barry  Full«n. 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 

jFR  Doc.  94-3964  Filed  2-23-94;  8:45  am] 
BUJJM  OOOC  «23».»|.«i 


DEPARTMENT  OF  VETEfUNS 
AFFAIRS 

Advisory  Commmee  on  Cemeteries 
and  Memoriats;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C. 


2401,  will  be  heH  at  the  Excelsior  Hotel 
#3  Statehouse  Plaza,  Little  Rock, 
Arkansas  on  April  20-21, 1994. 

The  sessions  will  begin  at  8:30  a.m. 
cs.t.  each  day  1o  conduct  routine 
business.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity 
which  is  about  20  persons.  Those 
wishing  to  attend  ^ould  contact  Ms. 
Dina  Wood.  Special  Assistant  to  the 
Director,  or  Mr.  Larry  De  Meo.  Executii-e 
Assistant  to  the  Director,  (National 
Cemetery  System,  (phone  (202)  273- 
5235]  not  later  than  12  noon,  EST  April 
4, 1994. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director, 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NVV.,  Washington,  DC 
20420.  In  any  such  letters,  the  writer 
must  fully  identify'  themselves  and  state 
the  organization  or  association  or  person 
they  represent  Also,  to  the  extent 
practicable,  letters  should  indicate  the 
subject  matter  they  want  to  discuss.  Oral 
presentations  should  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
file  written  statements  to  be  submitted 
to  the  Committee  must  also  mail,  or 
otherwise  deliver,  them  to  the  Director, 
National  Cemetery  System. 

Letters  and  written  statements  as 
distussed  above  must  be  mailed  or 
delivered  in  time  to  reach  the  Director. 
National  Cemetery  System,  by  12  noon 
e.s.t.  April  4, 1994.  Oral  statements  will 
be  heard  only  between  1:30  p.m.  and  2 
p.m.  cs.t,  April  20, 1994. 

Dated:  Februar)'  15, 1994. 

By  Direction  of  the  Secretar>-. 
Heyward  Bannister, 
Committee  Managenaent  Offkxr. 
(FR  Doc.  94-4144  Filed  2-23-94;  8:45  am) 
an.LMO  COM  nsv-ei-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  tiy  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 


Ri 
S 


not  1018-AC01 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Critical 
Habitat  for  the  Mojave  Population  of 
the  Desert  Tortoise 

Correction 

In  rule  document  94-2694  beginning 
on  page  5820  in  the  issue  of  Tuesday, 
February  8, 1994,  on  page  5846,  the 
maps  appearing  in  §  17.95  were 
incorrectly  positioned  in  the  text.  For 
clarification,  the  amendment  to 
S  17,95(c)  is  reprinted  in  its  entirety. 

f  17.95    Crttical  habitat— fish  and  wildlife.        ^ 
•        •        *        •        »    . 

(c)*  •  • 


Desert  Tortoise — Mojave  Population 
[Gopherus  agassizii) 

Index  map  of  approximate  locations 
of  critical  habitat  units  follows: 


California.  Areas  of  land  as  follows: 
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1.  Fremont-Kramer  Unit.  Kem,  Los 
A  igeles,  and  San  Bernardino  Counties.  From 
B  ,M  Maps:  Victorville  1978  and  Cuddeback 
L  ke  1978.  (Index  map  location  A). 

Mt.  Diablo  Meridian:  T.  29  S..  R.  39  E., 
s(  cs.  13. 14.  22-26,  35,  and  36;  T.  29  S.,  R. 
41  E..  sees.  12-33;  T.  29  S.,  R.  41  E.,  sees. 

7  8. 17-20,  27-30.  and  32-36;  T.  30  S..  R. 
31  E..  sees.  24-26.  35.  and  36;  T.  30  S..  R. 
3'  E..  sees.  1-36  except  sees.  3-5;  T.  30  S.. 

40  E.,  sees.  4-9  and  13-36  except  those 
pirtions  of  sees.  13. 14.  and  23  lying 
m  irthwesterly  of  the  Randsburg-Mojave  Road: 

30  S..  R.  41  E..  sees.  1-36  except  sees.  5- 

8  md  20  and  those  portions  of  sees.  17  and 
if  lying  easterly  of  U.S.  Hwry.  395;  T.  30  S.. 

42  E..  sees.  7-10, 15-22.  and  27-34;  T.  31 

,  R.  40  E.,  sees.  1  and  6  except  that  portion 

see.  6  lying  southeasterly  of  the 
Rindsburg-Mojave  Road;  T.  31  S.,  R.  41  E.. 
s(  cs.  1-17,  20-29.  and  32-36  except  those 
p  irtions  of  sees.  20,  29  and  32  lying  westerly 

U.S.  Hwy.  395;  T.  31  S..  R.  42  E.,  sees.  3- 
1»,  15-22,  and  27-34;  T.  32  S.,  R.  41  E.,  sees. 

1  -4,  9-16,  21-28,  and  34-36  except  those 
p  irtions  of  sees.  4.  9, 16.  21,  27.  28.  and  34 
1]  ing  westerly  of  U.S.  Hwy.  395;  T.  32  S,.  R. 
4  :  E.;  T.  32  S..  R.  43  E..  sees.  4-9. 16-21.  and 

2  1-33. 
San  Bernardino  Meridian:  T.  7  N.,  R.  5  W.. 

a  cs.  2-11  and  14-18  except  that  portion  of 
8^.  18  lying  west  of  U.S.  Hwy.  395;  T.  7  N.. 

6  W..  sees.  1-6, 12,  and  13  except  those 
portions  of  sees.  1, 12,  and  13  lying  westerly 

0  U.S.  Hwy.  395;  T.  7  N.,  R.  7  W.,  sees.  1- 

6  T.  7  N.,  R.  8  W.,  sees. '1-4;  T.  8  N.,  R.  4 

V  .,  sees.  6,  7,  and  18;  T.  8  N.,  R.  5  W..  sees. 
if  35  except  sees.  24  and  25;  T.  8  N.,  R.  6  W.; 

8  N.,  R.  7  W.;  T.  8  N.,  R.  8  W.,  sees.  1- 
2l,  and  33-36;  T.  8  N.,  R.  9  W.,  sees.  1  and 

7  -24;  T.  9  N.,  R.  4  W.,  sees.  2-11, 14-23,  30, 
a  id  31;  T.  9  N.,  R.  5  W.;  T.  9  N.,  R.  6  W.; 

T  9  N.,  R.  7  W.,  sees.  1-4, 9-16,  and  19-36; 
T  9  N.,  R.  8  W.,  sees.  24,  25,  and  31-36;  T. 

9  N.,  R.  9  W.,  see.  36;  T.  10  N.,  R.  4  W.,  sees. 
6  7, 18-20,  and  29-34;  T.  10  N.,  R.  5  W.;  T. 

1  I N.,  R.  6  W..  sees.  1-36  except  sec.  6;  T. 

1  I  N.,  R  7  W.,  sees.  9-16,  21-28,  and  33- 

3  >;  T.  11  N.,  R.  5  W.,  sees.  2-11, 14-23,  and 

2  (-35;  T.  11  N.,  R.  6  W.,  sees.  1-36  except 
t]  ose  portions  of  sees:  6,  7. 18, 19,  30.  and 
3^  lying  westerly  of  U.S.  Hwy.  395;  T.  11  N., 

7  W.,  that  portion  of  see.  1  lying  easterly 
lis.  Hwy.  395;  T.  12  N..  R.  5  W.,  sees.  31- 

3  i;  T.  12  N.,  R.  6  W.,  sees.  31-36;  T.  12  N., 

F  7  W.,  that  portion  of  sea  36  lying  easterly 
0  U.S.  Hwy.  395. 
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2.  Superior-Cronese  Unit.  San  Bernardino 
County.  From  BLM  Maps:  Cuddeback  Lake 
1978,  Soda  Mts.  1978.  Victorville  1978,  and 
Newberry  Springs  1978.  (Index  map  location 
Bl. 

Mt.  Diablo  Meridian:  T.  29  S.,  R.  42  E., 
sees.  35  and  36;  T.  29  S..  R.  43  E.,  sees.  25. 
26,  and  31-36;  T.  29  S.,  R.  44  E.,  sees.  20- 
36;  T.  29  S..  R.  45  E..  sees.  14-16. 19-23,  and 
25-36;  T.  29  S.,  R.  46  E.,  sees.  30-32;  T.  30 
S.,  R.  42  E.,  sees.  1.  2. 11-14,  23-26.  35.  and 
36;  T.  30  S..  R.  43  E.;  T.  30  S.,  R.  44  E.;  T. 
30  S..  R.  45  E.;  T.  30  S..  R.  46  E.,  sees.  3- 
36;  T.  30  S..  R.  47  E..  sees.  7-10, 15-22.  and 
27-34;  T.  31  S.,  R.  42  E..  sees.  1,  2, 11-14, 
23-26,  35,  and  36;  T.  31  S..  R.  43  E.;  T.  31 
S.,  R.  44  E.;  T.  31  S.,  R.  45  E.;  T.  31  S.,  R. 
46  E.;  T.  31  S.,  R.  47  E.,  sees.  3-10, 15-22, 
and  27-34;  T.  32  S.,  R.  43  E.,  sees.  1-3. 10- 
15.  22-27.  and  34-36;  T.  32  S..  R  44  E.;  T. 
32  S..  R.  45  E.;  T.  32  S.,  R  46  E.;  T.  32  S., 
R.  47  E.,  sees.  3-10. 15-22.  and  27-34. 

San  Bernardino  Meridian:  T.  9  N.,  R.  1  W., 
those  portions  of  sees.  1  and  2  lying  northerly 
of  Interstate  Hwy.  15;  T.  9  N.,  R  1  E.,  that 
portion  of  sec.  6  lying  northerly  of  Interstate 
Hwy.  15;  T.  10  N.,  R  2  W.,  sees.  1-29;  T.  10 
N.,  R.  1  W.,  sees.  1-28,  30,  and  33-36  except 
those  portions  of  sees.  33-35  lying 
southwesterly  of  Interstate  Hwy.  15;  T.  10  N., 
R  1  E.,  sees.  18, 19.  30.  and  31;  T.  10  N..  R 
2  E.,  sees.  1-5,  8-17,  and  22-34  except  those 
portions  of  sees.  25,  26,  and  34  lying 
southeasterly  of  Interstate  Hwy.  15;  T.  10  N.. 
R  3  E.,  sees.  1-12, 14-21,  and  30  except 
those  portions  of  sees.  11, 12, 14-16, 19-21, 
and  30  lying  southeasterly  of  Interstate  Hwy. 
15;  T.  10  N.,  R.  4  E.,  those  portions  of  sees. 
5-7  lying  northwesterly  of  Interstate  Hwy. 
15;  T.  11  N.,  R.  5  W.,  sees.  1  and  12;  T.  11 
N.,  R  4  W.,  sees.  1-7, 9, 11,  and  12;  T.  11 
N.,  R  3  W.,  sees.  1-18;  T.  11  N.,  R  2  W.;  T. 
11  N.,  R.  1  W.;  T.  11  N.,  R  1  E,  sees.  1-31; 
T.  11  N.,  R  2  E.,  sees.  1-36  except  sec  31; 
T.  11  N.,  R  3  E.;  T.  11  N..  R  4  E.,  sees.  1- 
34  except  those  portions  of  sees.  25,  26,  33, 
and  34  lying  southeasterly  of  Interstate  Hwy. 
15;  T.  11  N.,  R  5  E.,  sees.  1-11  and  15-20 
except  those  portions  of  sees.  1.  2, 10, 11, 15- 
17, 19,  and  20  lying  southeasterly  of 


Interstate  Hwy.  15;  T.  12  N..  R  5  W..  sec.  36; 
T.  12  N.,  R  4  W..  sees.  31-36;  T.  12  N..  R. 
3  W.,  sees.  31-36:  T.  12  N..  R  2  W..  sees.  31- 
36:  T.  12  N.,  R  1  W.,  sees.  31-36: T.  12  N.. 
R  1  E.:T.  12  N..  R  2  E..  sees.  3-36; T.  12 
N..  R  3  E..  sees.  7-36;  T.  12  N..  R.  4  E..  sees 
7-36;  T.  12  N.,  R.  5  E.,  sees.  1-S  and  7-36: 
T.  12  N,  R.  6  E..  sees.  5-9. 15-22.  and  27- 
34  except  those  portions  of  sees.  31-34  lying 
southerly  of  Interstate  Hwy.  15:  T.  13  N..  R. 
1  E.:  T.  13  N.,  R.  2  E..  sees.  19  and  29-34; 
T.  13  N..  R  5  E.,  sees.  26-28  and  32-36:  T. 
14  N.,  R  1  E,  sees.  5-10, 15-23.  and  24-36 
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3.  Ord-Bodman  Unit.  San  Bernardino 
County.  From  BLM  Maps:  Newberry  Springs 
1978  and  Victorville  1978.  (Index  map 
location  CI. 

San  Bernardino  Meridian:  T.  6  N.,  R.  1  E.. 
sees.  1-6. 10-15.  22-27,  and  34-36;  T.  6  N.. 
R.  2  E..  sees.  1-11. 14-22.  and  28-33;  T.  7 
N..  R  1  W..  sees.  1-4.  9-15.  22-26.  35,  and 
36  except  those  portions  of  sees.  4, 9. 10. 1 5. 
22.  23.  26.  and  35  lying  southwesterly  of 
State  Hwy.  247;  T.  7  N..  R.  1  £.;  T.  7  N.,  R. 
2  E.:  T.  7  N..  R.  3  E;  T.  7  N..  R  4  E:  T.  7 
N.,  R  5  E..  sees.  4-9  and  17-19  except  those 
portions  of  sees.  4.  8.  9.  and  17-19  lying 
southeriy  of  the  northern  boundary  of 
Twentynine  Palms  Marine  Corps  Base:  T.  8 
N..  R.  1  W..  sees.  1-18.  20-29.  and  32-36 
except  those  portions  of  sees  6.  7, 17, 18,  20, 
29.  32,  and  33  lying  southwesterly  of  State 
Hwy.  247;  T.  8  N..  R  1  E;  T.  8  N..  R  2  E.. 
sees.  2-36;  T.  8  N.,  R  3  E.,  sees.  7  and  18- 
36;  T.  6  N..  R.  4  E.,  sees.  13-16  and  18-36; 
T.  8  N..  R.  5  E..  sees.  16-18. 19-21.  28-30. 
and  31-33  except  those  portion"!  of  sees.  16 
and  17  lying northeriy  of lnUr;tiiti! Hwy.  40; 
T.  8  N.,  R  6  E.  sees.  18-21  and  27-36  except 
those  portions  of  sees.  18-21.  27. 28.  34,  and 
35  lying  northeriy  of  Interstate  Hwy.  40;  T. 
9  N..  R.  1  W.,  sees.  19.  20,  and  25-36  except 
those  portions  of  sees.  19. 20.  and  29-31 
lying  westerly  of  State  Hwy.  247;  T.  9  N.,  R. 
1  E,  sees.  25-36  except  those  portions  of 
sees.  25-27  lying  northeriy  of  Interstate  Hwy. 
40;  T.  9  N..  R.  2  E..  sees.  27-35  except  those 
portions  of  sees.  27-30  lying  northerly  of 
Interstate  Hwy.  40. 


4.  Chuchmlh  Unit.  Imperial  and  Riverside 
Counties.  From  BLM  Maps:  Chuckwalla  #18 
1978,  Parker-Blythe  #16 1978.  Salton  Sea  #20 
1978.  and  Midway  Well  #21  1979.  (Index 
map  location  D). 

San  Bernardino  Meridian:  T.  3  S..  R.  13  E. 
sees.  19-21  and  27-35;  T.  4  S.,  R  8  E.  sees. 
1-6,  8-16.  22-26.  and  36;  T.  4  S.,  R  9  E, 
sees.  6-10.  and  15-36;  T.  4  S.,  R  )0  E,  sees. 
19-21,  and  27-34;  T.  4  S.,  R  13  E.  sees.  2- 
36  except  sees.  12  and  13;  T.  4  S.,  R.  14  E. 
sees.  27-36;  T.  4  S..  R  15  E.  sees.  31  and 
32;  T.  5  S..  R  9  E.  sees.  1-4, 12, 13.  and  24; 
T.  5  S..  R  10  E..  sees.  2-36  except  sec  31: 
T.  5  S..  R  11  E.  sees.  19-21  and  28-33;  T. 

5  S..  R  12  E.  sec  36;  T.  5  S..  R  13  E.  sees 
1-36  except  sees.  6  and  7;  T.  5  S.,  R.  14  E; 
T.  5  S..  R  15  E.  sees.  4-9. 16-21,  25,  S  Vi 
see.  26,  S  V2  see.  27.  and  sees.  28-36;  T.  5 

S.,  R.  16  E..  sees.  28-35;  T.  6  S..  R.  10  E.  sees. 
1-4.  9-16.  21-26.  35  and  36;  T.  6  S..  R  11 
E..  sees.  4-36;  T.  6  S..  R  12  E.;  T.  6  S..  R 
13  E  ;  T.  6  S..  R  14  E;  T.  6  S.,  R  15  E:T. 

6  S..  R  16  E.;  T.  6  S..  R  17  E.  tecs.  5-9.  and 
14-36;  T.  6  S..  R  18  E..  sees.  29-36;  T.  6  S.. 
R.  19  E..  sees.  31-36;  T.  6  S..  R.  20  E,  sees. 
31-34:  T.  7  S..  R.  11  E.  sec.  1;  T.  7  S..  R. 

12  E.  sees.  1-6.  9-15,  and  23-25;  T.  7  S.,  R. 

13  E..  sees.  1-30  and  31-36;  T.  7  S..  R.  14 
E.;  T.  7  S..  R.  15  E;  T.  7  S..  R  16  E:  T.  7 
S..  R  1 7  E.;  T.  7  S..  R  18  E:  T.  7  S..  R  19 
E.;  T.  7  S..  R  20  E.  sees.  3-10. 14-23.  and 
26-35;  T.  8  S..  R  13  E.  sees.  1.  2.  and  11- 
14;  T.  8  S..  R  14  E,  sees.  1-18.  and  sees.  21- 
26:  T.  8  S.  R  15  E..  sees.  1-30  and  34-36; 

T.  8  S..  R.  16  E;  T.  8  S..  R  17  E.;  T.  8  S., 
R  18  E:  T.  8  S.,  R  19  E;  T.  8  S..  R  20  E.. 
sees.  3-10. 16-22.  and  28-33;  T.  9  S..  R  15 
E..  see.  1;  T.  9  S.,  R.  16  E,  sees.  1-17,  2(^- 
29,  and  32-36;  T.  9  S.,  R  17  E;  T.  9  S.,  R. 
18  E;  T.  9  S..  R.  19  E;  T.  9  S.,  R  20  E,  sees. 
5-8, 17-20,  and  29-33:  T.  10  S.,  R  16  E. 
sees.  1-5. 9-16.  and  22-26;  T.  10  S..  R  17 
E.;  T.  10  S.,  R  18  E;  T.  10  S.,  R  19  E;  T. 
10  S..  R.  20  E.  sees.  3-36:  T.  10  S..  R  21  E.. 
sees.  18-21  and  28-34;  T.  10  Vi  S..  R.  21  E., 
sees.  31-33;  T.  11  S.,  R  17  E,  sees.  1-5  and 
8-15;  T.  11  S.,  R  18  E.  sees.  1-24;  T.  11  S.. 
R.  19  E,  sees.  1-26,  35.  and  36;  T.  11  S.,  R 
20  E..  sees.  1-23  and  26-34;  T.  11  S..  R  21 
E.,  sees.  4-8;  T.  12  S..  R.  19  E.  sees.  1.  2. 1 1- 
14.  23-26, 35,  and  36;  T.  12  S..  R  20  E.  sees. 
3-10, 15-22,  and  27-34;  T.  13  S..  R  19  E. 
sees.  1, 2, 11, 12,  22-27.  and  34-38; T.  13  S.. 
R.  20  E.  sees.  3-10, 14-23,  and  2&-34. 


5.  Pinto  Mountain  Unit  Riverside  and  San 
Bernardino  Counties.  From  BLM  M^>s: 
Yucca  Valley  1982,  Sheep  Hole  Mountains 
1978,  Chuckwalla  1978,  and  Palm  SjM-ings 
#17  1978.  (Index  map  location  E). 

San  Bernardino  Meridian:  T.  1  S..  R  9  E.. 
sees.  10-15.  24.  25.  and  36;  T.  1  S..  R.  10  E.. 
sees.  7-36;  T.  1  S.,  R  11  E.  sees.  7-36;  T. 
1  S..  R.  12  E..  sees.  7-36  except  sec  12:  T. 

1  S..  R  13  E.,  sees.  13-36;  T.  1  S.,  R  14  E, 
sees.  13-32;  T.  1  S.,  R  IS  E,  sees.  13-30 and 
36;  T.  1  S.,  R  16  E.  sees.  18, 19.  and  30- 
32;  T.  2  S.,  R  9  E.,  sees.  1, 12.  and  13;  T. 

2  S..  R  10  E.  sees.  1-24;  T.  2  S..  R  11  E. 
sees.  1-24:  T.  2  S..  R  12  E,  sees.  1-22  except 
sec  13;  T.  2  S..  R  13  E,  sees.  3-6;  T.  2  S.. 

R  15  E.  sec  1;  T.  2  S..  R  16  E..  sees.  4-9. 
16. 17.  20.  21.28.  29.  32.  and  33;  T.  3  S.,  R 
16  E.,  sees.  4. 5.  8,  and  9. 


6.  Chemehuevi  Unit.  San  Bernardino 
County.  From  BLM  Maps:  Sheep  Hole  Mu. 
1978,  Parker  1979.  Needles  1978.  and  Amboy 
1991.  (Index  map  location  F). 

San  Bernardino  Meridian:  T.  1  S.,  R.  22  E- 
those  portions  of  sees.  3-5  lying 
northwesterly  of  the  Atchison  Topeka  and 
Santa  Fe  Railroad;  T.  1  S.,  R.  23  E.  those 
portions  of  sees.  1-3  lying  northeriy  of  the 
Atchison  Topeka  and  Santa  Fe  Railroad 
except  that  portion  of  sac  1  lying  easterly  of 
U.S.  Hwy.  95:  T.  1  N..  R  22  E.  sees.  1-4.  9- 
16.  20-29,  and  32-36  except  those  portions 
of  sees.  34-36  lying  southerly  of  the  Atchison 
Topeka  and  Santa  Fe  Railroad;  T.  1  N..  R  23 
E..  sees.  1-36  except  those  portions  of  sees. 
31-34  Iyinj5  southeriy  of  Atchison  Topeka 
and  Santa  Fe  Railroad;  T.  1  N..  R.  24  E.,  sees. 
4-9. 16-21,  and  29-31;  T.  2  N.,  R  16  E,  sees. 
1-5.  and  9-14;  T.  2  N..  R  19  E.,  sees.  2-10, 
and  16-18;  T.  2  N.,  R  22  E,  sees.  1-5, 8-16, 
21-28,  and  33-36;  T.  2  N.,  R  23  E,  sees.  S- 
8, 17-21.  and  26-36;  T.  2  N..  R  24  E,  sees. 
31  and  32;  T.  3  N.,  R  17  E,  sees.  12, 13,  24, 
and  25;  T.  3  N.,  R  18  E.;  T.  3  N.,  R  19  E., 
sees.  1-35;  T.  3  N.,  R.  20  E,  sees.  5-8, 18, 
and  19;  T.  3  N.,  R.  21  E.,  sees.  1-5,  9-16,  23. 
and  24:  T.  3  N.,  R  22  E..  sees.  1-36  except 
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sec  31;  T.  3  N..  R.  23  B..  sees.  2-11. 14-22, 
and  28-32;  T.  4  N..  R.  18  E.,  sees.  1, 2, 10- 
15, 21-28,  and  32-38;  T.  4  N.,  R.  19  E;  T. 
4  N.,  R.  20  E.,  sees.  1-12, 16-20,  and  29-32; 
T.  4  N.,  R.  21  E.,  sees.  1-17. 20-29.  and  32- 
36;  T.  4  N.,  R.  22  E.;  T.  4  N.,  R.  23  E.,  sees. 
1-35;  T.  4  N.,  R.  24  E.,  Sees  6,  7, 18,  and  19; 
T.  5  N.,  R.  15  E.,  sees.  1-6;  T.  5  N.,  R.  16  E.. 
sees.  4-6;  T.  5  N.,  R.  18  E.,  sees.  1-6, 8-17, 
22-26, 35.  and  36;  T.  5  N..  R.  19  E.;  T.  5  N.. 
R  20  E.:  T.  5  N..  R.  21  E.;  T.  5  N..  R.  22  E.. 
sees.  2-36;  (Unsurveyed)  T.  5  N..  R.  23  E.. 
protracted  sees.  19.  and  29-33;  T.  6  N.,  R.  14 
B..  sees.  1-3. 10-15,  and  23-25;  T.  6  N.,  R. 
15  E;  T.  6  N.,  R.  16  E,  sees.  1-23.  and  27- 
34;  T.  6  N..  R.  17  E.  sees.  1-18. 22-26,  and 
36;  T.  6  N.,  R.  18  E;  T.  6  N.,  R.  19  E;  T.  6 
N.,  R.  20  E;  T.  6  N..  R.  21  E;  T.  6  N..  R.  22 
E.  sees.  3-10, 15-23,  and  26-35;  T.  7  N.,  R. 
14  E.  sees.  1-5. 8-17,  21-28,  and  33-36;  T. 
7  N.,  R.  15  E:  T.  7  N.,  R.  16  E;  T.  7  N.,  R. 
17  E;  T.  7  N.,  R.  18  E;  T.  7  N.,  R  19  E;  T. 
7  N.,  R  20  E;  T.  7  N.,  R  21  E;  T.  7  N..  R 
22  E.  sees.  18-20,  and  28-34;  T.  8  N.,  R.  14 
E..  sees.  13.  23-28.  and  31-36  except  those 
portions  of  sees.  13,  23,  24.  26,  27.  28.  31. 
32.  and  33  lying  northwesterly  of  Interstate 
Hwy.  40;  T.  8  N.,  R  15  E.,  sees.  9-36  except 
those  portions  of  sees.  9-12, 17,  and  18  lying 
northwesterly  of  Interstate  Hwy.  40;  T.  8  N., 
R  16  E.,  sees.  1.  2.  and  7-36  except  those 
portions  of  sees.  1,2,  and  7-10  and  11  lying 
northerly  of  Interstate  Hwy.  40,  T.  8  N.,  R. 
17  E,  sees.  1-36  except  those  portions  of 
sees.  1-6  lying  northerly  of  Interstate  Hwy. 
40,  T.  8  N.,  R.  18  E.,  sees.  1-36  except  that 
portion  of  sec.  6  lying  northerly  of  Interstate 
Hwy.  40;  T.  8  N..  R  19  E.;  T.  8  N.,  R  20  E; 
T.  8  N.,  R  21  E,  sees.  7, 17-21,  and  27-35; 
T.  9  N.,  R.  18  E.,  those  portions  of  sees.  31- 
36  lying  southerly  of  Interstate  Hwy.  40;  T. 
9  N.,  R  19  E,  sees.  23-29  and  31-36  except 
those  portions  of  sees.  23,  24,  26-29,  31,  and 
32  lying  northerly  of  Interstate  Hwy.  40;  T. 
9  N.,  R  20  E.,  sees.  19,  20.  and  29-33  except 
those  portions  of  sees.  19  and  20  lying 
northerly  of  Interstate  Hwy.  40  and  S'/i  S'/i 
see.  27.  SWV4  SWV4  see.  26.  and  W>/i  W'A 


7.  Ivanpah  Unit.  San  Bernardino  County. 
Prom  BLM  Maps:  Amboy  1991,  Ivanpah 
1979,  and  Mesquite  Lake  1990.  (Index  map 
location  G). 

San  Bernardino  Meridian:  T.  9  N.,  R  12  E, 
sees.  1,  2, 11-14,  and  24;  T.  9  N.,  R  13  E, 
sees.  4-9, 16-21,  and  28-30;  T.  10  N.,  R  12 
E.  sees.  25. 35,  and  36;  T.  10  N.,  R  13  E, 
sees.  3-10, 16-21,  and  28-33;  T.  11  N.,  R  12 
E,  sees.  1, 12, 13,  24,  25.  and  36;  T.  11  N.. 
R  13  E,  sees.  1-12, 15-21,  and  28-33;  T.  11 
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N.  R  14  E.  sec.  6;  T.  12  N..  R  11 E,  sees. 
1-  i  and  »-15;  T.  12  N.,  R  12  E.  sees.  1-18, 

21  27, 35,  and  36;  T.  12  N.,  R  13  E;  T.  12 
N.,  R  14  E.  sees.  4-9. 16-21,  and  29-32;  T. 

13  N..  R  10  E,  sees.  1-5. 10-14,  24,  and  25; 
T.  13  N.,  R  11  E;  T.  13  N.,  R  12  E;  T.  13 
N.J  R  13  E;  T.  13  N.,  R  14  E,  sees.  3-9, 16- 
21J  and  28-33;  T.  14  N.,  R  9  E.,  sees.  1, 12, 
13i  and  24;  T.  14  N.,  R  10  E;  (Unsurveyed) 
T.  14  N.,  R  11  E.  Protracted  sees.  1-35;  T. 

14  N.,  R  11  E,  sec  36;  T.  14  N.,  R  12  E; 
T.  14  N.,  R.  13  E;  T.  14  N.,  R  14  E,  sees. 

1-  i.  8-17,  and  19-35;  T.  14  N.,  R  15  E,  sees. 
1-  2,  and  14-22;  T.  14  N.,  R  16  E,  see.  6; 
T.  15  N.,  R  9  E,  sees.  24,  25,  and  36;  T.  15 
N.,  R.  10  E.,  sees.  1-36  except  sec  6;  T.  15 
N.,  R  11  E;  T.  15  N.,  R  12  E;  T.  15  N..  R 
13  E.,  sees.  3-11  and  14-36;  T.  15  N..  R  14 
E,  sees.  12. 13.  23-28,  and  33-36;  T.  15  N.. 
R  15  E;  T.  15  N..  R  16  E,  sees.  1-11, 14- 

22  and  28-33;  T.  15</z  N.,  R  14  E,  sees.  24 
an  I  25;  T.  15'/i  N.,  R  15  E,  sees.  19-36;  T. 

15  /i  N.,  R  16  E,  sees.  19-35;  T.  16  N.,  R 
10  E,  sees.  25, 35,  and  36;  T.  16  R,  R  11 
E;  T.  16  N.,  R  12  E.;  T.  16  N..  R  12%  E. 
set  s.  12. 13.  24,  2fr,  and  36;  T.  16  N.,  R  13 
E,  sees.  7, 17-20,  and  29-33;  T.  16  N..  R  14 
E,  sees.  24,  25, 35,  and  36  except  those 

pa  tions  of  sees.  24  and  35  lying 
no  thwesterly  of  Interstate  Hwy.  15;  T.  16  N., 
R  15  E,  sees.  1-3, 10-14,  and  23-36;  T.  16 
N.  R  16  E,  sees.  6-8, 16-22,  and  26-36;  T. 

17  N.,  R  11  E,  sees.  1-5,  8-17,  20-29,  and 
31  -36;  T.  17  N.,  R  12  E,  sees.  3-10, 14-23, 
an  i  26-36;  T.  18  N.,  R  11  E,  sees.  13, 14. 
22  -28,  and  33-36;  T.  18  N.,  R  12  E,  sees. 

18  -20,  and  28-33. 


I.  Piute-Eldorado  Unit.  San  Bernardino 
Cc  imty.  From  BLM  Maps:  Amboy  1991, 
N<  edles  1978,  and  Ivanpah  1979.  (Index  map 
lo<  ation  H). 

;  >an  Bernardino  Meridian:  T.  8  N.,  R.  14  E., 
se(  3. 1-4, 8-17, 19-24,  26-30,  32.  and  33 
ex  :ept  those  portions  of  sees.  13,  23,  24,  26- 
2fl  32,  and  33  lying  southeasterly  of 
In  erstate  Hwy.  40;  T.  8  N.,  R  15  E,  sees.  1-  . 
12  17,  and  18  except  those  portions  of  sees. 
1,  ^-12. 17,  and  18  lying  southeasterly  of 
In  erstate  Hwy.  40;  T.  8  N.,  R  16  E.,  sees.  1- 
10  except  those  portions  of  sections  1-3  and 
6-  10  lying  southerly  of  Interstate  Hwy.  40;  T. 
8 II.,  R  17  E,  those  portions  of  sees.  1-6 
lyl  Qg  northerly  of  Interstate  Hwy.  40;  T.  9  N., 
R  14  E..  sees.  1-3, 10-15.  22-28.  and  33-36; 


T.  9  N..  R  15  E;  T.  9  N..  R  16  E;  T.  9  N.. 
R  17  E.,  sees.  1-36  except  that  portion  of  sec 
36  lying  southerly  of  Interstate  Hwy.  40;  T. 
9  N..  R.  18  E,  sees.  1-36  except  th<»e 
portions  of  sees.  31-36  lying  southerly  of 
Interstate  Hwy.  40;  T.  9  N.,  R  19  E,  sees.  1- 
24  and  26-32  except  those  portions  of  sees. 
28-29,  31,  and  32  lying  southerly  of 
Interstate  Hwy.  40;  T.  9  N.,  R  20  E,  sees.  3- 
8  and  17-20  except  those  portions  of  sees.  19 
and  20  lying  southerly  of  Interstate  Hwy.  40; 
T.  10  N.,  R  14  E,  sees.  11-14,  22-27,  and 
34-36;  T.  10  N..  R  15  E.  sees.  1-3. 9-16.  and 
18-36;  T.  10  N..  R  16  E;  T.  10  N..  R  17  E; 
T.  10  N..  R  18  E;  T.  10  N..  R.  19  E;  T.  10 
N..  R  20  E;  T.  10  N.,  R  21  E,  sees.  3-10, 
15-22,  and  28-31;  T.  11  N.,  R.  15  E,  sees, 
9, 15, 16,  21,  22,  25-29,  and  33-36;  T.  11  N.. 
R  16  E,  sees.  9, 15, 16,  21-23,  25-28, 31,  and 
33-36;  T.  11  N.,  R.  17  E.  sees.  8. 12-17,  and 
19-36;  T.  11  N.,  R  18  E.,  sees.  1-4  and  7- 
36;  T.  11  N.,  R  19  E,  sees.  1-13, 18, 19. 23- 
27,  and  29-36;  T.  11  N.,  R  20  E,  sees.  1- 
11. 14-23.  and  26-35;  T.  12  N..  R  19  E;  T. 
12  N..  R  20  E.  sees.  3-11  and  13-36;  T.  12 
N..  R.  21  E.  sees.  19.  30,  and  31;  T.  13  N.. 
R.  19  E,  sees.  3-11  and  13-36;  T.  13  N.,  R 
20  E,  sees.  19  and  29-33;  T.  14  N.,  R  19  E. 
sees.  19  and  29-33. 


Nevada.  Areas  of  land  as  follows: 

9.  Piute-Eldorado  Unit.  Clark  County.  From 
BLM  Maps:  Mesquite  Lake  1990,  Boulder 
Qty  1978,  Ivanpah  1979,  and  Davis  Dam 
1979.  (Index  map  location  H). 

Mt  Diablo  Meridian:  T.  23  S.,  R  64  E.. 
sees.  31-36  except  that  portion  of  sec.  31 
lying  northwesterly  of  the  powerline  and  also 
except  those  portions  of  sees.  34-36  lying 
northeasterly  of  the  powerline;  T.  23  '/i  S.. 
R.  64  E..  sees.  31-36  except  that  portion  of 
see.  31  lying  northwesterly  of  the  powerline; 
T.  23  Vi  S.,  R  65  E.  that  portion  of  see.  31 
lying  southwesterly  of  the  powerline;  T.  24 
S..  R.  63  E,  sees.  1,  2, 11-15,  22-28,  and  33- 
36  except  those  portions  of  sees.  1, 2, 11, 14, 
and  15  lying  northwesterly  of  the  powerline 
and  those  portions  of  sees.  22,  27,  28,  and  33 
lying  northwesterly  of  U.S.  Hwy.  95;  T.  24  S.; 
R  64  E;  T.  24  S.,  R  65  E,  sees.  6,  7, 18, 19, 
30,  and  31;  T.  25  S.,  R  61  E,  sees.  13-15, 
E  i/i  sec.  16,  E  'A  sec  21,  sees.  22-27,  E  '/i 
sec  28,  sees.  35  and  36;  T.  25  S.,  R  62  E, 
sees.  4-9,  and  sees.  16-36;  T.  25  S.,  R  63  E., 
sees.  1-4, 9-16,  and  19-36  except  those 
portions  of  sees.  4,  9,  and  16  lying 
northwesterly  of  U.S.  Hwy.  95;  T.  25  S.,  R. 
64  E,  sees.  1-35  except  sees.  13, 24,  and  25.; 
T.  25  S.  R  65  E,  see.  6:  T.  26  S.,  K.  61  E. 
sees.  1. 2. 11-14,  24. 25.  and  36;  T.  26  S..  R. 


62  E..  sees.  1-36  except  sees.  28  and  33;  T. 
26  S..  R  63  E,  sees.  2-36  except  sec  12;  T. 
26  S.,  R  64  E,  sees.  18-20,  and  29-33;  T.  27 
S.,  R  62  E,  sees.  1-3,  5-8, 10-15.  22-26,  35. 
and  36:  T.  27  S.,  R  62  '/4  E,  sees.  1, 12, 13, 
24,  25.  and  36;  T.  27  S.,  R  63  E;  T.  27  S., 
R  64  E,  sees.  4-9, 16-21.  and  26-36;  T.  27 
S..  R  65  E,  sees.  31-35;  T.  28  S.,  R  62  E.. 
sees.  1-3,  9-16,  21-28.  and  33-36;  T.  28  S., 
R  63  E..  sees.  1-20.  and  29-32;  T.  28  S.,  R. 

64  E,  sees.  1-18,  21-26,  35.  and  36;  T.  28 
S.,  R.  65  E.,  sees.  2-11, 14-21,  and  28-35;  T. 
29  S.,  R  62  E,  sees.  1-4,  9-16,  21-28,  34, 

35  and  36;  T.  29  S.,  R  63  E,  sees.  5-10, 15- 
23.  and  26-36;  T.  29  S.,  R  64  E.,  sees.  1-3, 
9-16,  21-28,  and  31-36;  T.  29  S.,  R  65  E. 
sees.  2-36  except  sees.  12  and  13;  T.  29  S., 
R  66  E.,  sees-.  30-32;  T.  30  S.,  R  62  E.,  sees. 
1,  2,  and  11-14;  T.  30  S..  R.  63  E,  sees.  1- 

36  except  sees.  30  and  31;  T.  30  S..  R.  64  E.; 
T.  30  S..  R  65  E,  sees.  1-26,  30,  31,  35,  and 
36:  T.  30  S.,  R  66  E,  sees.  4-9, 16-21,  and 
28-33;  T.  31  S.,  R  63  E,  sees.  1-5,  8-16,  22- 
26.  and  36;  T.  31  S.,  R  64  E:  T.  31  S.,  R 

65  E.  sees.  1,  2, 6, 11-14,  and  23-36  except 
that  portion  of  sec.  36  lying  southwesterly  of 
State  Hwy.  163;  T.  31  S..  R.  66  E,  sees.  3- 
10, 15-22,  and  27-34  except  that  portion  of 
sec.  31  lying  southwesterly  of  State  Hwy. 
163;  T.  32  S.,  R  64  E..  sees.  1-6.  8-16,  22- 
26,  and  36;  T.  32  S..  R.  65  E.,  sees.  1-12, 17- 
20,  and  29-32  except  those  portions  of  sees. 
1  and  9-12  lying  southeasterly  or  easterly  of 
State  Hwy.  163;  T.  32  S.,  R  66  E,  those 
portions  of  sees.  3-6  lying  northerly  of  State 
Hwy.  163;  T.  33  S.,  R  65  E.,  see.  5. 


9035 


10.  Monnon  Mesa  Unit.  Clark  and  Lincoln 
Counties.  From  BLM  Maps:  Pahranagat  1978, 
Clover  Mts.  1978,  Overton  1978.  Indian 
Springs  1979,  Lake  Mead  1979,  and  Las 
Vegas  1986.  (Index  map  location  1). 

Mt.  Diablo  Meridian:  T.  9  S.,  R  62  E.,  sees. 
13-15,  22-27,  and  34-36  except  those 
portions  of  sees.  15,  22,  27,  and  34  lying 
westerly  of  the  easterly  boundary  line  of  the 
Desert  National  Wildlife  Range;  T.  9  S.,  R.  63 
E,  sees.  18, 19, 30.  and  31;  T.  10  S..  R.  62 
E.  sees.  1. 2. 11-14. 23-25.  and'36  except 
those  portions  of  sees.  14,  23,  35,  and  36 
lying  westerly  of  the  easterly  boundary  line 
of  the  Desert  National  Wildlife  Range;  T.  10 


S.,  R  63  E,  sees.  6, 7. 13-15. 18-20,  and  22- 
36:  T.  10  S.,  R  64  E.,  sees.  13-24  and  26- 
34:  T.  10  S.,  R  65  E,  sees.  18,  and  19;  T.  11 
S.,  R.  62  E.,  that  portion  of  see.  1  lying 
easterly  of  the  easterly  boundary  line  of  the 
Desert  National  Wildlife  Range:  T.  11  S.,  R. 
63  E;  T.  11  S.,  R  64  E,  sees.  4-9, 17-20.  30, 
and  31;  T.  11  S.,  R  66  E.,  sees.  31-36;  T.  12 
S.,  R  63  E;  T.  12  S.,  R  64  E,  sees.  6,  7,  and 
25-36;  T.  12  S.,  R  65  E,  sees.  1, 12, 13,  and 
24-36  except  those  portions  of  sees.  1,2,13, 
and  24  lying  westerly  of  Union  Pacific 
RaihtMd:  T.  12  S.,  R  66  E.;  T.  12  S.,  R.  67 
E.,  sees.  6-8, 1&-22,  and  27-33;  T.  12  S.,  R 
68  E.,  sees.  23-29  and  31-36;  T.  12  S.,  R  69 
E.,  sees.  1-5, 8-17,  and  19-36;  T.  12'/i  S.,  R. 
62  E.,  that  portion  of  see.  36  lying  easterly 
of  the  easterly  boundary  line  of  the  Desert 
National  Wildlife  Range;  T.  13  S.,  R  62  E., 
those  portions  of  sees.  1, 12, 13,  24,  and  25 
lying  easterly  of  the  easterly  line  of  the  Desert 
National  Wildlife  Range:  T.  13  S.,  R  63  E.; 
T.  13  S.,  R  64  E:  T.  13  S..  R  65  E.,  sees.  1- 
24,  N  Vi  26,  N  Mi  27,  N  Vz  and  SW  V*  see. 
28,  29-32,  and  W  >/i  33:  T.  13  S.,  R  66  E. 
sees.  1-26,  W  '/i  see.  27,  35,  and  36;  T.  13 
S.,  R  67  E.:  T.  13  S.,  R  68  E,  sees.  1-36 
except  those  portions  of  sees.  25  and  33-36 
lying  southeasterly  of  Interstate  Hwy.  15;  T. 
13  S..  R.  69  E.,  sees.  1-30  except  those 
portions  of  sees.  25-30  lying  southerly  of 
Interstate  Hwy.  15;  T.  13  S,  R  70  E,  sees. 
6,  7, 18. 19.  30,  and  31  except  those  portions 
of  sees.  30  and  31  lying  southerly  of 
Interstate  Hwy.  15;  T.  13'/i  S.,  R  63  E,  sees. 
31-36:  T.  13'/%  S.,  R  64  E,  sees.  31-36  except 
that  portion  of  sec.  36  lying  southwesterly  of 
State  Hwy.  168;  T.  14  S..  R  63  E,  sees.  1- 
23,  and  26-35;  T.  14  S.,  R  64  E.,  sees.  2-6, 
8-11, 15,  and  16;  T.  14  S.,  R.  66  E.,  sees.  1, 
E  '/i  sec.  2, 12,  E  Vi  see.  13,  and  E  '/i  sec 
24;  T.  14  S.,  R  67  E.,  sees.  1-12  and  14-22 
except  those  portions  of  sees.  12, 14, 15.  21. 
and  22  lying  southerly  of  Interstate  Hwy.  15; 
T.  14  S..  R  68  E.,  those  portions  of  sees.  4- 
7  lying  northwesterly  of  Interstate  Hwy.  15; 
T.  15  S..  R  63  E,  sees.  2-11, 14-22,  and  27- 
34;  T.  16  S.,  R  63  E,  sees.  3-10, 15-22,  and 
28-33;  T.  17  S.,  R  63  E,  sees.  7-9, 16-21, 
and  28-32  except  those  portions  of  sees.  29 
and  32  lying  easterly  of  the  westerly 
boundary  line  of  the  Apex  Disposal  Road;  T. 
18  S.,  R  63  E,  sees.  5-8. 17-19,  and  29-31 
except  those  portions  of  sees.  5,  8, 17-19,  and 
29-31  lying  easterly  of  the  westerly  boundary 
line  of  the  Apex  Disposal  Road  and  that 
portion  of  sec.  31  lying  westerly  of  the 
easterly  boundary  line  of  Desert  National 
Wildlife  Range. 


^a^ 


11.  Gold  Butte-Pakoon  Unit.  Clark  County. 
From  BLM  Maps:  Overton  1978  and  Lake 
Mead  1979.  (Index  map  location  J). 

Mt.  Diablo  Meridian:  T.  13  S.,  R.  71  E, 
sees.  32-34:  T.  14  S.,  R  69  E.,  sees.  24-26, 
and  34-36;  T.  14  S..  R  70  E,  sees.  1,  and  10- 
36:  T.  14  S.,  R  7\  E..  sees.  3-10, 15-22,  and 
27-34;  T.  15  S.,  R  69  E,  sees.  1-3, 9-16,  21- 
28,  and  33-36;  T.  15  S.,  R  70  E.,  sees.  2-11, 
15-22.  and  28-33:  T.  16  S..  R  69  E.  sees.  1- 
36  except  sees.  6.  7.  and  29-32;  T.  16  S..  R 

70  E.,  sees.  4-36  except  see.  12;  T.  16  S..  R 

71  E.,  sees.  19.  and  2^32;  T.  17  S..  R  69  E. 
sees.  1-3. 11-14.  24,  25,  and  36:  T.  17  S.,  R 
70  E.;  T.  17  S..  R  71  E,  sees.  4-10, 15-22, 
and  27-34;  T.  18  S.,  R  69  E.,  see.  1;  T.  18 

S.,  R  70  E.,  sees.  1-6, 10-15,  22-27,  and  34- 
36:  T.  18  S.,  R  71  E,  sees.  3-10, 15-22,  and 
27-34:  T.  19  S.,  R  71  E.  sees.  3. 4,  9. 10, 15, 
16.  21.  22.  27.  28,  33  and  34;  T.  20  S.,  R  71 
E..  sees.  3  and  4. 


12.  Beaver  Dam  Slope  Unit  Lincoln 
County.  From  BLM  Maps:  Clover  Mountains 
1978  and  Overton  1978.  (Index  map  location 
K). 

Mt.  Diablo  Meridian:  T.  8 1/2  S.,  R  71  E, 
that  portion  of  see.  34  lying  south  of  a 
westerly  extension  of  the  north  line  of  sec 
26.  T.  41  S.,  R  20  W.  (Salt  Lake  Meridian), 
Washington  County,  Utah;  T.  9  S.,  R  71  E, 
sees.  3, 10, 15-17,  20-22,  27-29,  and  32-34; 
T.  10  S.,  R  70  E.,  sees.  19-36;  T.  10  S.,  R 
71  E,  sees.  3-5,  7-10, 15-22,  and  27-34;  T. 
11  S.,  R  70  E:  T.  11  S.,  R  71  E,  sees.  3- 
10, 15-22,  and  27-34;  T.  12  S.,  R  70  E.  sees. 
1-12. 14-23.  and  28-33;  T.  12  &.  R  71  E, 
sees.  3-10. 
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Utah.  Areas  of  land  as  follows: 

13.  BeoverDam  Slope  Unit.  Washington 
County.  From  BLM  Maps:  St.  George  1980 
and  Clover  Mt5. 1978.  (Index  map  iocation 
K). 

Salt  Lake  Meridian:  T.  40  S..  R.  19  W.,  S 
1/2  sec.  28,  S  1/2  sec  29,  S  1/2  sec.  31,  sees. 
32  and  33:  T.  41  S..  R.  19  W..  S  1/2  sec.  2, 
S  1/2  sec.  3,secs.  4,  5, 6,  E  1/2  sec.  7,  sees. 
e-11, 15-17,  E  1/2  sec.  18,  and  sees.  19-22. 
and  28-33;  T.  41  S..  R.  20  W..  E  1/2  sec.  1, 
sees.  24-26.  35,  and  36;  T.  42  S..  R.  19  W., 
sees.  4-9, 16-22,  and  27-34;  T.  42  S..  R.  20 
W..  sees.  1.  2, 11-14.  23-26.  35,  and  36;  T. 
43  S.,  R.  18  W.;secs:  7,  8.  S  1/2  sec.  16.  sees. 
17-21,  and  27-34;  T.  43  S.,  R.  19  W..  sees. 
1-36  except  N  1/2  sec.  1;  T.  43  S.,  R.  20  W.. 
sees.  1,  2. 11-14,  23-26.  35.  and  36. 


!l: 


ucouica  __r   J 
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Ij: 
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•         t        M 

14.  Upper  Virgin  Fiver  Unit.  Washington 
County.  From  BLM  Map:  St  George  1980. 
(Index  map  location  L), 

Salt  Lake  Meridian:  T.  41  S..  R.  13  W.,  sees. 
17-21  except  NW  1/4  NW  1/4  sec.  18,  also 
W  1/2  and  W  1/2  E  1/2  sec.  27,  sec.  28  except 
that  portion  lying  westerly  of  Gould  Wash,  N 
1/2  sec,  29,  N  1/2  sec.  30.  N  1/2  N  1/2  sec 
33  except  that  portion  l>ing  westerly  of 
Gould  Wash,  and  N  1/2  NW  1/4  and  NW  1/ 

4  NE  1/4  sec.  34;  T.  41  S..  R.  14  W.,  S  1/2 

5  1/2  and  N'E  1/4  SE  1/4  and  SE  1/4  NE  1/ 
4  sec.  13,  that  portion  of  sec.  14  lying 
westerly  of  Red  Cliff  Road,  sees.  15-17 
excej^  N  1/2  NW  1/4  and  SW  1/4  NW  1/4 
sec  17,  sees.  19-22.  that  portion  of  sec  23 
lying  westerly  of  Red  Qiff  Road  and  westerly 
of  Interstate  Hwy.  15.  sec  24,  E  1/2  and  N 
1/2  SE  1/4  and  SW  1/4  SE  1/4  sec.  25.  and 
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portions  of  sees.  26,  27,  and  32-34 
northwesterly  of  Interstate  Hwy.  15;  T. 
R.  15  W..  sees.  14. 19.  20,  and  22-36; 
S.,  R.  16  W..  sees.  4,  9. 10,  S  1/2  sec. 
1  >-16,  19,  21.  W  1/2  sec  22.  sees.  24- 
e^cept  W  t/2  SW  1/4  sec.  24  and  W  1/ 
1/4  and  NW  1/4  SW  1/4  sec.  25.  and 
W  1/2  sec.  25,  SW  1/4  NE  1/4  and  N'W 

1/4  and  S  1/2  NW  1/4  and  SW  1/ 

W  1/2  SE  1/4  sec.  27,  E  1/2  and  E  1/ 

1/2  and  NW  1/4  NW  1/4  and  SW  1/4 

/4  sec  28,  N  1/2  and  SE  1/4  and  E 1/ 

1/4  sec  30,  NE  1/4  sec  31,  N  1/2  sec 

1/2  and  SE  1/4  and  N  1/2  SW  1/4  sec. 

34,  SE  1/4  SE  1/4  and  that  portion 
;.  35  lying  westerly  of  State  Hwy.  18, 
ec.  36;  T.  41  S.,  R.  17  W..  sees.  9, 14- 

1/4  sec.  21,  N  1/2  sec.  22,  NW  1/4 
1/2  sec  23,  sec.  24,  and  NE  1/4  sec 
42  S.,  R.  14  W..  those  portions  of  sees. 
6  lying  northwesterly  of  Interstate 
15;  T.  42  S.,  R.  15  W.,  sec.  1,  N  1/2  and 
S  1/2  sec  2,  NE  1/4  and  W  1/2  sec. 
4-9,  W  1/2  W  1/2  sec.  10,  N  1/2  N 
12,  sees.  16-18,  N  1/2  and  N  1/2  SE 
NE  1/4  SW  1/4  sec  19,  and  W  1/2 
i/4  and  NW  1/4  SW  1/4  sec.  20,  except 
portions  of  sees.  1  and  12  lying 

of  Interstate  Hwy.  15;  T.  42  S., 
W..  sees.  1-2,  N'W  1/4  and  E  1/2  sec 
1/4  NE  1/4  sec  4,  NE  1/4  sec.  10,  NW 

E  1/2  sec  11-12,  E  1/2  and  NW  1/ 
N  1/2  SW  1/4  sec.  13  except  that 
in  lying  westerly  of  State  Hwv.  18,  and 
NE  1/4  sec  24. 


A  izona.  Areas  of  land  as  follows: 

1 5  Beaver  Dam  Slope  Unit.  Mohave 
Cou]  ty.  From  BLM  Maps:  O-erton  1978  and 
Litlli  field  1987.  (Index  map  location  K). 
a  and  Salt  River  Meridian:  T.  41  N.,  R. 
..  sees.  6,  7, 18,  and  19;  T.  41  N.,  R.  15 
!  PCS.  1-24,  26-28,  30.  and  31;  T.  41  N., 
W..  sees.  1-5. 8-17, 20-29.  and  32-36; 
N..  R.  14  W.,  sec  31;  T.  42  N..  R.  15 
Bcs.  31-36;  T.  42  N.,  R.  16  W.,  sees.  32- 


16.  Gold  Butte-Pakoon  Unit  Mphave 
County.  From  BLM  Maps:  Overton  1978, 
Littlefield  1987,  Mount  Trumbull  1986,  and 
Lake  Mead  1979.  (Index  map  location  )). 

Gila  and  Salt  River  Meridian:  T.  32  N.,  R. 

15  W.,  sees.  1-18  except  those  portions  of 
sees.  13-18  lying  south  of  the  Lake  Mead 
National  Recreation  area  Ixmndary  line;  T.  32 
N.,  R.  16  W.,  sees.  1,  2. 12,  and  13;  T.  32  1/ 

2  N.,  R.  15  W.,  .sees.  31-36;  T.  32  1/2  N.,  R. 

16  W.,  sees.  35  and  36;  T.  33  N..  R.  14  W.. 
sees.  4-8, 18,  19,  and  28-31;  T.  33  N.,  R.  15 
W;;  T.  33  N.,  R.  16  W..  sees.  1-14, 17-20,  23- 
26,  29-32,  35,  and  36;  T.  34  N..  R.  14  W.. 
sees.  4-9, 17-19,  30,  31,  33,  and  34;  T.  34  N.. 
R.  15  W.;  T.  34  N..  R.  16  W.;  T.  35  N..  R.  14 
W.,  sees.  3-9,  16-22,  and  28-35  ;  T.  35  N.. 

R.  15  W.;  T.  35  N.,  R.  16  W.;  T.  36  N..  R.  14 
W.,  sees.  2-11, 14-22,  and  27-34;  T.  36  N., 
R.  15  W.;  T.  36  N  .  R.  16  W.,  sees.  1-36 
except  sees.  4-9;  T.  37  N.,  R.  14  W..  sees.  15. 
22,  27.  31,  and  33-35;  T.  37  N.,  R.  15  W., 
sees.  5,  8, 17-22,  and  27-36;  T.  37  N.,  R.  16 
W.,  sec.  35;  T.  38  N..  R.  15  W.,  sec  6;T.  38 
N.,  R.  16  W.,  sees.  1-12  and  14-22;  T.  39  N.. 
R.  15  W.,  sees.  2-10, 16-21,  and  29-32;  T. 
39  N.,  R.  16  W..  sees.  1, 12, 13,  20.  23-29, 
and  32-36;  T.  40  N,  R.  14  W.,  sec  6;  T.  40 
N.,  R.  15  W.,  sees.  1, 10-15,  and  21-36. 


Primary  constituent  elements:  Desert  lands 
that  are  used  or  potentially  used  by  the  desert 
tortoise  for  nesting,  sheltering,  foraging, 
dispersal,  or  gene  flow. 


Thursday 
February  24,  1994 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Incfian 
Education  Topics 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Tribal  Consultation 

Meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Biu^au  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  conunents  concerning 
potential  issues  in  Indian  education 
programs-  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 
booklet  to  be  issued  prior  to  the 
meetings  are  as  follows: 

1.  BIA  safety  and  health  inspection 
program — proposed  rule. 

2.  BIA  FY  95-97  State  Plan-Exceptional 
Education  Program. 

3.  Proposed  Change  to  Intensive 
Residential  Guidance  Regulations. 

4.  Proposed  National  Organization  for 
Higher  Education  Directors. 

5.  Proposed  National  Organization  for 
Johnson-O'Malley  Directors. 

6.  Proposed  Portable  Classroom 
Guidelines. 

7.  Indian  Education  Work  Group  Policy 
Papers. 

DATES:  March  14, 16. 18,  21,  23.  and  25. 
1994  for  all  locations  listed.  Several  of 
the  dates  and  locations  were  scheduled 
to  coincide  with  meetings  of  various 
Indian  education  organizations.  All 


meetii  gs  will  begin  at  9  a.m.  and 
contin  ne  until  3  p.m.  (local  time). 
Writte  1  comments  conceminig  the 
consu  tation  items  must  be  received  no 
later  t  lan  April  8, 1994. 
ADORE  >SES: 


Locatkn, 


March 


Okla  loma 


1 

2.  New 


505/  166-3034 


March  be,  1994 

1.  Flor  da.  Tampa.  Lena  Mills.  703/23&-3233 

2.  New  Mexico,  Gallup,  Lester  Hudson.  505/ 
368- M27 


March  t8. 1994 

Alasvca.  Anchorage,  Robert  Pringle,  907/ 


271-  1115 


1.. 

2.  Arizbna,  Phoenix,  John  Wahnee,  602/739- 
2263 

March 

1.  Califcmia 


21, 1994 

,  San  Diego.  FayetU  Babby.  916/ 


97&-t680 

2.  Soul  1  Dakota.  Aberdeen.  Neva  Sherwood. 
605/  156-4478 

March  ?3, 1994 

1.  Was  dngton,  Seattle.  Van  Peters,  503/230- 
5683 

2.  Wi«  onsin.  Green  Bay,  Betty  Walkar,  612/ 
373hl090 


March 

1.  MoiAana, 
6375 


,  Local  Contact,  and  Telephone 
14,1994 

,  Tulsa,  Jim  Baker,  405/945-6051 
Mexico,  Albuquerque,  Val  Cordova, 


25. 1994 

,  Billings,  Larry  Parker,  406/657- 


Wrihen  comments  should  be  mailed, 
to  be  1  sceived,  on  or  before  April  8, 


1994,  to  the  Bureau  of  Indian  Affairs. 
Office  of  Indian  Education  Programs, 
MS  3512  MIB,  1849  C  Street,  NW.. 
Washington,  DC  20240,  Attn:  Dr.  John 
Tippeconnic;  OR,  may  be  hand 
delivered  to  room  3512  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Tippeconnic  or  Jim  Martin  at  the  above 
address  or  call  202/208-6123  or  208- 
3550. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  a  follow-up  to  similar 
meetings  conducted  by  the  BLA  since 
1990.  The  piupose  of  the  consultation, 
as  required  by  25  U.S.C  2010(b),  is  to 
provide  Indian  tribes,  school  boards, 
parents,  Indian  organizations  and  other 
interested  parties  with  an  opportunity  to 
comment  on  potential  issues  raised 
during  previous  consultation  meetings 
or  being  considered  by  the  BLA 
regarding  Indian  education  programs.  A 
consultation  booklet  for  the  March 
meetings  is  being  distributed  to 
Federally  recognized  Indian  Tribes, 
Bureau  Area  and  Agency  Offices  and 
Bureau-funded  schools.  The  booklets 
will  also  be  available  from  local  contact 
persons  and  at  each  meeting. 

Dated:  February  15, 1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  94-4098  Filed  2-23-04;  8:45  am] 
BHJJNQ  CODE  4310-«»-P 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

February  1,1994. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

Tms  report  gives  the  status  of  37 
rescission  proposals  and  12  deferrals 


CO]  tained  in  three  special  messages  for 
FY  1994.  These  messages  were 
tra  ismitted  to  Congress  on  October  13, 
No  /ember  1.  and  November  19, 1993. 

Refcissions  (Attachments  A  and  C) 

i  lS  of  February  1, 1994,  37  rescission 
pre  posals  totaling  $1,946.1  million  had 
be4  n  transmitted  to  the  Congress. 
Atl  achment  C  shows  the  status  of  the  FY 
19^  14  rescission  proposals. 

De  errals  (Attachments  B  and  D) 

i  ls  of  February  1, 1994,  $4,682.6 
mi  lion  in  budget  authority  was  being 
de  erred  from  obligation.  Attachment  D 
sh(  ws  the  status  of  each  deferral 
rei  orted  during  FY  1994. 


Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

58  FR  54256,  Wednesday,  October  20, 
1993 

58  FR  59517,  Tuesday,  November  9, 
1993 

58  FR  63264,  Tuesday,  November  30, 

1993 
Leon  E.  Panetta, 
Director. 
WLUNQ  CODE  3110-01-« 


amruB  of  ft  itt  4  iuisczsszohs 


Rescissions  proposed  by  ths  Prssidsnt. 
Rejected  by  the  Congress. 

Currently  before  the  Congress......... 


cm  BllUons 
at   dolliiral 


1,946.1 


1,946.1 


BTKTUa  OF  FT  1994  DBFBSIUkLS 


(Zn  BlZUoi 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  February  l,  1994 
Overturned  by  the  Congress 

Currently  before  the  Congress 


8,548.7 
-3,866.1 

4,682.6 
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r  s    1 


Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  685 

Peiagic  Fisheries  of  the  Western  Pacific 

Region;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart685 

[Docket  No.  940245-4045;  1.0. 012«94F] 

RIN064e-AE35 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  Amendment  7  to  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (FMP).  This  rule  would  replace 
a  moratorium  on  the  issuance  of  new 
permits  for  the  Hawaii-based  longline 
fishery  for  Pacific  pelagic  management 
unit  species.  Under  this  rule,  limited 
entry  permits  for  the  Hawaii  longline 
fishery  would  be  issued  to  people 
meeting  certain  eligibility  criteria.  The 
rule  also  proposes  broad  framework 
procedures  for  subsequent  adjustment  of 
the  conservation  and  management 
measures  for  the  pelagics  fisheries 
intended  to  provide  for  more  efficient 
administration  of  the  longline  fishery. 
This  rule  also  makes  several  technical 
changes  to  the  regulations.  The 
proposed  action  is  necessary  to  manage 
the  longline  fishery  based  in  Hawaii  to 
achieve  optimum  yield  from  the  fishery 
and  prevent  overfishing  in  accordance 
with  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Comments  are  solicited 
on  this  action;  especially  regarding  the 
sufficiency  of  the  upgrade  limit  to 
control  the  longline  fleet's  growth  and 
the  adequacy  of  this  measure  to  protect 
pelagic  stocks  and  to  prevent  adverse 
impacts  on  non-longline  fishermen 
fishing  for  tuna  and  billfish,  and  to 
protect  sea  turtles. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  until  April  4, 1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  may  be  sent 
to  Anneka  E.  Bane,  Acting  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Boulevard,  suite  4200,  Long  Beach,  CA 
90802-4213.  Copies  of  the  amendment, 
final  environmental  impact  statement 
(FHS),  and  IRFA  are  available  from 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council  (WPFMC).  1164  Bishop  Street. 


Suitr  1405,  Honolulu,  HI  96813,  (808) 
541-1974.  Send  comments  on  the 
prop  }sed  collection-of-information  to 
the  I  irector.  Southwest  Region,  NMFS, 
501  V.  Ocean  Blvd.,  Long  Beach,  CA 
908C  2-4213,  and  to  the  O^ce  of 
Infoi  mation  and  Regulatory  Afi'airs, 
Offic  a  of  Management  and  Budget, 
ATT  'J:  Paperwork  Reduction  Project 
064f  -0204  and  0648-0214,  Washington, 
DC  i  05O3. 

FOR  URTHER  INFORMATION  CONTACT: 
Kitt]  M.  Simonds.  WPFMC,  at  (808) 
541- 1974;  Svein  Fougner,  Southwest 
Regi  m,  NMFS,  at  (310)  980-4034;  or 
Alvi  1  Katekaru,  Pacific  Area  Office, 
NMl  S,  at  (808)  955-8831. 
SUPf  LEMENTARY  INFORMATION:  The  FMP 
was  |)repared  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
and  ipproved  and  implemented  by  the 
Seer  stary  of  Commerce  (Secretary)  at  a 
time  when  there  were  few  problems  in 
the  <  omestic  fisheries  for  management 
unit  species  (billfish  and  associated 
spec  es).  This  is  no  longer  the  case.  The 
long  ine  fishery  based  in  Hawaii  targets 
swoi  dfish,  tuna,  and  other  management 
unit  species,  with  vessels  often  traveling 
up  t(  •  2,000  miles  (3,219  Km)  from  port. 
Due  to  rapid  growth  of  this  fishery,  prior 
to  in  iposition  of  the  3-year  moratorium 
on  naw  participants,  there  was  concern 
aboi  t  the  potential  and  actual  impact  of 
the  <  xpanded  fishery  on  the  status  of 
somi  t  fish  stocks,  the  impact  of 
incT  lased  longline  catches  on  other 
fishi  ries,  and  interactions  between 
long  ine  fishing  and  protected  species 
sucl  as  Hawaiian  monk  seals  and  sea 
turtles. 

Tl  e  Council  and  Secretary  have 
aire)  dy  taken  several  actions  to  address 
thes !  concerns.  They  established  a 
cont  rol  date  for  possible  use  in  a  limited 
entr  r  program  (56  FR  12891,  March  28, 
199  ).  issued  an  emergency  rule 
esta  ilishing  a  moratorium  on  new  entry 
into  the  Hawaii-based  longline  fishery 
(56  Tl  14866.  April  12, 1991)  and 
subs  equently  extended  the  moratorium 
to  ni  idnight,  April  22, 1994,  by 
Am(  ndment  4  to  the  FMP  (56  FR  51849, 
Oct(  ber  16, 1991).  Amendment  7  would 
repl  ce  the  moratorium  and  addresses  a 
nun  }er  of  issues  that  are  associated 
with  the  prospect  of  unregulated 
expj  nsion  of  the  longline  fishery. 
Incr  iased  level  of  longline  fishing 
catc  les  from  the  portion  of  the  EEZ 
aroi  nd  Hawaii  and  &t)m  adjacent  high 
seas  could  result  in  overfishing  of  the 
stoc  :s  of  Pacific  pelagic  management 
unit  species  throughout  their  range, 
mos  notably  swordfish.  Even  if  stocks 
weni  not  affected  on  a  stock-wide  basis, 
Uicr  iased  catches  by  U.S.  longline 
vesa  sis  could  adversely  affect  other 


established  fisheries,  such  as  the 
commercial  and  recreational  handline 
and  troll  fisheries  in  the  EEZ,  as  well  as 
within  the  longline  fishery.  Further, 
even  if  direct  catch  competition  were 
not  occurring,  there  would  be 
considerable  potential  for  market 
competition,  both  between  the  longline 
fleet  and  the  troll  and  handline  fleets 
and  within  the  longline  fishery  itself. 
Unregulated  expansion  of  the  longline 
fishery  could  also  increase  the 
likelihood  of  adverse  impacts  on 
threatened  and  endangered  species  such 
as  sea  turtles,  which  are  known  to  be 
taken  in  the  longline  fishery. 

On  the  other  hand,  the  restrictions 
(e.g.,  limitations  on  permit  transfers  and 
on  vessel  upgrading)  under  the 
moratorium,  in  combination  with  area 
closures  around  the  Northwestern  and 
main  Hawaiian  Islands,  which  were 
imposed  after  the  moratorium  went  into 
effect,  have  been  adversely  affecting  a 
number  of  people  who  had  qualified  for 
longline  permits  under  the  moratorium. 
More  than  a  quarter  of  the  eligible  fleet 
was  inactive  in  1992,  due  in  many  cases 
to  the  main  Hawaiian  Island  area 
closures  that  require  vessels  to  travel  50 
to  75  (81  to  121  Km)  or  more  miles  from 
shore  to  set  their  longline  gear.  Some 
older  and  smaller  vessels  are  unable  to 
fish  under  these  restrictions.  Vessel 
owners  have  in  some  cases  been  unable 
to  sell  or  otherwise  transfer  their  vessels 
or  obtain  financing  for  their  fishing 
activity  due  to  the  "one  transfer"  limit 
during  the  moratorium.  In  the  Council's 
view,  this  has  been  an  unintended 
negative  effect  of  the  management 
program.  Further,  restrictions  on  the 
longline  fishery  outside  the  EEZ  could 
have  mixed  effects  on  the  nation.  The 
United  States  would  benefit  if  the 
fishery  could  expand  without  adverse 
effects  on  fish  stocks,  other  fisheries,  or 
protected  resources  and  if  foreign  fleets 
were  subject  to  similar  restrictions. 
However,  in  the  absence  of  similar 
management  of  foreign  fleets,  restricting 
the  U.S.  fleet  could  disadvantage  the 
United  States  in  any  future  negotiations 
leading  to  international  regulation  of 
longline  fisheries  and  allocations  of  fish 
from  the  high  seas. 

In  addition,  Amendment  7  is  intended 
to  improve  the  administration  of  the 
existing  longline  fishery  management 
program.  The  FMP  also  could  be 
improved  administratively.  Existing 
framework  procedures  for  regulatory 
changes  are  limited  in  scope,  and  new 
framework  procedures  are  proposed  to 
simplify  and  expedite  the 
implementation  of  new  regulations  in 
particular  instances  without  an  FMP 
amendment.  This  is  especially 
important  for  rapid  response  to  new 
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information  indicating  problems  with 
respect  to  stock  conservation  or 
conservation  of  protected  resources. 

Hawaii  longline  limited  entry  permits 
would  be  required  for  longline  vessels 
used  to:  (1)  Fish  for  pelagic  species  in 
the  EEZ  around  Hawaii;  or  (2)  land  or 
transship  pelagic  species  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
Hawaii.  The  permits  already  required  by 
existing  regulations  at  50  CFR  685.9 
would  be  re-named  "longline  general 
j)ermits"  and  would  be  required  for 
longline  vessels  around  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands  or  other  U.S.  possessions  in  the 
Pacific  Ocean,  that  are  used  to  fish  for, 
land,  or  transship  pelagic  species. 
Holders  of  Hawaii  longline  limited  entry 
permits  would  not  need  a  separate 
general  permit  to  longUne,  land,  or 
transship  anywhere  in  the  fishery 
management  area  (the  waters  off  Hawaii 
and  all  the  western  Pacific  territories 
and  possessions),  or  adjacent  state 
waters.  Receiving  vessel  permits  would 
be  required  for  vessels  shoreward  of  the 
outer  boundary  of  the  fishery 
management  area  that  do  not  have 
longline  gear  on  board  and  that  land 
pelagic  species  or  receive  pelagic 
species  from  other  vessels.  For  purposes 
of  50  CFR  part  685,  "land"  means  to 
begin  to  offload,  to  arrive  in  port  with 
the  intention  of  offloading,  or  to  cause 
to  be  offloaded. 

The  following  persons  would  be 
eligible  for  Hawaii  longline  limited 
entry  permits: 

(1 J  The  last  holder  of  record  for  any 
longline  vessel  limited  entry  permit 
under  the  moratorium,  provided  the 
vessel  was  used  to  land  longline-caught 
management  unit  species  in  Hawaii  at 
least  once  during  the  moratorium 
period; 

(2)  Tlie  last  holder  of  record  of  a 
limited  entry  p>ennit  under  the 
moratorium  for  a  vessel  less  than  40  feet 
(12  m)  in  length;  and 

(3)  "The  last  holder  of  record  of  a 
limited  entry  permit  obtained  during  the 
moratorium  because  that  person  also 
held  a  limited  entry  permit  for  the 
NWHI  crustaceans  (lobster)  fishery. 

Approximately  166  vessels  are 
expected  to  qualify  for  permits  under 
this  program.  Hawaii  longline  limited 
entry  permits  would  be  freely 
transferable  between  vessel  owners, 
provided  the  new  vessel  is  not  longer 
than  the  longest  vessel  that  had  a 
longline  limited  entry  permit  and  made 
landings  during  the  moratorium  period 
(about  93  feet  (28  m]  to  date).  The 
vessel's  length  overall  is  defined  in  the 
proposed  regulations  and  will  be  the 
measure  of  length  used  in  implementing 
this  restriction. 


These  measures  are  intended  to  allow 
vessel  owners  more  freedom  to  either 
transfer  their  vessels  or  permits  to  other 
prospective  fishery  participants  or 
invest  in  larger  vessels  (up  to  the  size  of 
the  largest  vessel  active  in  the 
moratorium  period)  in  order  to  resume 
operation  in  the  fishery.  Vessel  owners 
would  have  more  freedom  to  decide 
whether  and  how  to  use  their  vessels 
and  other  resources.  This  is  expected  to 
result  in  a  decrease  in  the  number  of 
smaller  vessels  and  an  increase  in  the 
number  of  larger  vessels.  Overall  effort 
is  expected  to  increase  over  the  actual 
effort  that  occurred  during  the 
moratorium,  with  more  effort  directed  at 
swordfish  on  the  high  seas.  Landings  of 
swordfish  and  tuna  are  expected  to 
increase,  with  the  value  of  landings 
estimated  to  rise  from  about  $45  million 
In  1992  to  about  $60  milUon  per  year 
afier  fleet  adjustments  have  been  made. 

The  amendment  contains  fiumework 
procedures  to  allow  rapid  responses  to 
changing  conditions,  including 
biological  concerns  for  the  stocks, 
economic  problems  in  the  fisheries,  and 
potential  harm  to  protected  species 
under  the  Endangered  Species  Act,  such 
as  sea  turtles.  This  would  simplify  the 
implementation  of  needed  changes  in 
the  management  prMram. 

Non-permitted  U.sT  longline  vessels 
could  enter  the  exclusive  economic 
zone  (EEZ)  in  the  Council's  area  of 
concern  and  ports  shoreward  of  the  EEZ 
with  longline-caught  fish  on  board 
provided  the  longline  gear  is  stowed  or 
secured.  These  vessels  would  not  be 
allowed  to  offload  management  unit 
species  shoreward  of  the  outer  boundary 
of  the  EEZ.  These  measures  are  intended 
to  relieve  economic  strains  now  faced 
by  longline  vessel  owners  in  Hawaii  due 
to  present  limitations  on  permit 
transfers  and  vessel  upgrades. 

Section  685.23  would  be  removed 
because  the  5-year  review  was 
completed  in  1992  and  this  section  is 
therefore  no  longer  applicable.  It  was 
noted  that  pelagic  fisheries  had  changed 
dramatically  and  that  more  frequent 
evaluation  of  the  effectiveness  of 
management  was  necessary.  Several 
amendments  to  the  FMP  already  had 
been  implemented  to  address  new 
issues.  The  Council  now  prepares  an 
annual  report  on  this  fishery  under  the 
FMP. 

This  rule  also  proposes  to  add  three 
fish  species  to  the  management  unit 
(moonfish,  Lamprus  spp.;  pomfi^. 
Family  Bramidae;  and  oilfish.  Family 
Gempylidae).  The  definition  of 
overfishing  applied  to  other  Pacific 
Pelagic  Management  Unit  Species 
(excluding  sharks)  would  apply  to  the 
species  added  to  the  management  unit. 


This  would  ensiu«  that  collection  of 
catch  and  effort  data  will  be 
comprehensive. 

In  addition,  the  definition  of 
protected  species  zone  would  be  revised 
to  correct  a  drafting  error  when  the  zone 
was  created  (56  FR  52214,  October  18, 
1991).  The  ciurent  definition  leaves 
op>en  to  longline  fishing  a  corridor 
between  Laysan  Island  and  Lisianski 
Island.  The  intent  of  the  Council  in 
establishing  the  protected  species  zone 
was  to  provide  a  continuous  closed 
corridor  around  the  NWHI  in  which 
longline  fishing  would  be  prohibited  to 
protect  Hawaiian  monk  seals. 

The  rule  would  eliminate  §  685.26, 
which  has  procedures  for  changing 
longline  fishing  prohibited  areas, 
because  the  new  framework  procedures 
in  §  685.18  would  encompass  the 
procedures  for  changing  longline  fishing 
prohibited  areas. 

A  consultation  was  conducted  by 
NMFS  under  the  Endangered  Species 
Act  in  1993  to  determine  if  the  fishery, 
as  it  was  being  managed  under  the  FMP 
at  that  time,  would  jeopardize  the 
continued  existence  of  sea  turtles.  A 
Biological  Opinion  and  Incidental  Take 
Statement  were  issued  June  10. 1993, 
that  Indicated  the  fishery  is  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species  of  sea  turtle,  nor  will 
it  adversely  affect  any  critical  habitat  of 
any  listed  sea  turtle  species  during  the 
1-year  term  of  the  Opinion.  An 
incidental  take  of  752  turtles  was 
established.  Several  conservation 
recommendations  and  reasonable  and 
prudent  measures  were  included  in  the 
Opinion  and  Statement,  which  are  in  an 
Appendix  to  this  Amendment  7. 
Through  complementary  actions,  the 
Council  has  also  concurred  with 
establishment  of  a  mandatory  observer 
program  and  an  electronic  vessel 
monitoring  ^stem  requirement  for  the 
longline  fishery.  These  measures  were 
included  in  the  Opinion  and  Statement 
The  proposed  amendment  will  be 
evaluated  for  compliance  with  the 
Biological  Opinion  during  the  pubhc 
review  process  for  Amendment  7. 

The  conservation  of  sea  turtles  is  a 
special  concern.  In  the  Biological 
Opinion  and  Incidental  Take  Statement, 
NMFS  included  a  conservation 
recommendation  that  the  FMP  be 
amended  to  preclude  increases  in 
longline  effort  until  it  is  demonstrated 
that  the  take  of  turtles  is  being  managed 
at  a  level  that  will  not  preclude  recovery 
of  the  species.- Amendment  7  would 
establish  a  cap  on  potential  harvesting 
capacity  by  allowing  vessel  upgrades 
only  to  the  size  of  the  largest  vessel 
active  in  the  moratorium  period.  The 
amendment  indicates  that  it  is  likely 
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there  will  be  some  shift  to  larger  vessels 
on  average,  and  that  laiger  vessels 
generally  deploy  fewer  hooks  per  set 
than  small  vessels.  Effort  is  not  expected 
to  increase  above  that  which  wotild 
have  occuired  if  all  the  vessels  in  the 
fleet  had  been  active  in  the  moratorium. 
As  noted,  the  amendment  also  proposes 
framework  measures  to  allow  rapid 
regulatory  response  to  new  information, 
including  indications  of  need  for 
management  changes ibr  protected 
resources.  In  separate  actions,  the 
Council  has  concurred  with 
establishmoit  of  a  mandatory  observer 
program  and  a  vessel  monitoring  system 
requirement  In  the  Coundrs  view, 
these  measures  taken  together  are 
sufficient  to  contitd  growth  of  the 
longline  fishery  and  address  futiue 
conservation  problems  with  new 
actions,  if  necessary,  and  the 
amendment  complies  with  the 
Biological  Opinion  and  incidental  take 
statement.  NMFS  specifically  solicits 
comments  on  this  issue. 

Classification 

Section  304(aUlKO)  of  the  Magnuson 
Act  requires  the  Secretary  to  poblish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined  • 
that  Amendment  7  is  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnus(m  Act.  and  other 
applicable  law.  In  making  that 
determination,  the  Secretary  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

This  action  is  not  subj^  to  review 
under  E.0. 12666. 

The  Council  prepared  a  combined 
draft  FMP  amendment/Draft 
Environmental  Impact  Statement  (EIS) 
covering  the  impacts  of  the  fishery  as 
managed  under  this  amendment  and 
alternative  approaches.  The  final 
amendment/final  EIS  satisfies  NEPA 
requirements  for  documentation  and 
analysis  of  the  impacts  of  the  fishery  on 
the  environment 

A  consultation  under  section  7  of  the 
Endangered  Species  Act  (ESA)  was 
conducted  in  1993  and  NMFS  issued  a 
Biological  Opinion  (Opinion)  and 
Incidental  Take  Statement  (Statement) 
in  June  1993  concerning  the  take  of  sea 
turtles  in  the  longline  ^hery.  The 
Opinion  concluded  that  the  fishery,  as 
managed  by  the  FMP  at  that  time,  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  during  the  one- 
year  period  of  the  Opinion.  An    . 
incidental  take  of  752  tiutles  was  set  for 
the  one  year  during  which  the  Opinion 
is  in  effect 
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Tl  is  rule,  if  adopted,  is  expected  to 
hav«  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
HawBii  longline  vessel  owners 
(app  vximately  166)  will  have  more 
flexi  lility  to  buy  and  sell  vessels  and 
pen  lits  and  to  upgrade  their  fishing 
vess  lis  to  compete  mote  effectively  in 
the  aomestic  longline  fishery,  as  well  as 
with  fOTeign  fleets.  It  is  estimated  that 
totalrevenue  from  longline  landings 
would  increase  to  $60  million  per  year 
fronj  about  $45  million  in  1992.  The 
final  amendment/FEIS  also  is  written  to 
serv  I  as  an  IRFA  intended  to  satisfy  the 
requ  rements  of  the  Regulatory 
Flex  bility  Act. 

Tl  is  rule  includes  changes  in  an 
info:  mation  collection  previously 
appi  oved  by  the  Office  of  Management 
and  iudget  (OMB  No.  0648-0204).  A 
requ  9st  for  approval  of  these 
mod  ificatioas  and  extension  of  the 
coll«  ctions  is  included  in  a  request 
subi  litted  by  the  Southwest  Region, 
NM  'S,  for  approval  of  modification  and 
exte  ision  of  that  collection  that  covers 
all  S  Duthwest  Region  fishery  permit 
pro(  rams.  The  {Moposed  program  would 
reqt  ire  prospective  participants  in  the 
Hay  aii  longline  fishery  to  submit 
pen  lit  application  forms  aikl 
sup]  lorting  information,  including  a 
am  mt  Certificate  of  Documentation 
fron  the  U.S.  Coast  Guard,  to  obtain  a 
pen  lit  imder  the  new  limited  entry 
pro{  ram.  Landings  records  bam  the 
exis  ing  Hawaii  longline  logbook 
repc  rting  reqmrement  will  be  used  to 
dete  -mine  whether  an  individual  has 
met  my  landings  requirement  to  qualify 
for  t  permit.  The  estimated  burden  on 
the   pplicants  is  30  minutes  per 
app  [cation.  This  is  less  than  the  average 
of  1  pour  or  more  that  had  been  required 
for  apphcations  for  permits  in  the 
moiitorium  period  because  those 
applcations  often  involved 
doci  [mentation  demonstrating  intent  to 
enta  r  the  longline  fishery  at  a  time  when 
inve  ^tment  decisioiu  were  made.  The 
doa  [mentation  requirements  under  the 
new  permit  program  will  be  simpler. 
Thii  rule  also  restates  requirements  for 
the  ubmission  of  logbooks  and  post- 
lane  Lng  notifications.  These 
reqti  Lrements  have  already  been 
appi  oved  by  0MB  under  Control 
Nun  her  0648-0214.  The  response  times 
for  t  lese  requirements  were  estimated  to 
be  5  minutes  per  day  for  the  logbook 
and  5  minutes  per  notification.  Send 
com  nents  regaiiding  these  burden 
estii  lates  or  any  other  aspect  of  these 
coIl(  ction-of-informati(Hi  requirements, 
ind  iding  suggestions  for  reducing 
bim  en.  to  the  Director  of  the  Southwest 


Region.  NMFS.  and  to  OMB  (see 
ADDRESSES). 

List  of  Subjects  in  SO  CFR  Part  685 

American  Samoa.  Fisheries.  Fishing.* 
Guam.  Hawaiian  Natives.  Northern 
Mariana  Islands. 

Dated:  February  17, 1994. 
CSiarks  KanwUa, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  685  is  proposed 
to  be  amended  as  follows: 

PART  685— PELAGIC  RSHERIES  OF 
THE  WESTERN  PACtRC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1601  et  seq. 

2.  In  §685.2,  the  definition  of  "Pacific 
pelagic  management  unit  species"  is 
amended  by  adding  three  new  entries 
alphabetically  to  the  list  of  species;  the 
definition  of  "protected  species  zone"  is 
amended  by  revising  the  last  sentence  of 
the  definition;  the  definition  of 
"receiving  vessel"  is  revised;  the 
definition  of  "substantial  financial 
investment"  is  removed;  and  new 
definitions  of  "Council",  "Fisheries 
Management  Division  (FMD)",  "Hawaii 
longline  limited  entry  permit",  "length 
overall  or  length",  "longline  fishing 
vessel",  "lon^ine  general  permit", 
"moratorimn".  and  "receiving  vessel 
permit"  are  added  in  alphabetical  order, 
to  read  as  follows: 

$685.2    Definitions. 

•  •        •        •        • 

Council  means  the  Western  Pacific 
Re^onal  Fishery  Management  Council 
that  was  established  under  section  302 
of  the  Magnuson  Act. 

•  •        •        •        • 

Fisheries  Management  Division  (FMD) 
means  the  Chief.  Fisheries  Management 
Division,  Southwest  Regional  Office, 
National  Marine  Fisheries  Service.  501 
W.  Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802.  or  a  designee. 

Hawaii  longfine  limited  entry  permit 
means  the  permit  required  by 
§  685.9(a)(2)  to  use  a  vessel  to  fish  for 
Pacific  pelagic  management  unit  spedes 
with  longline  gear  in  the  EEZ  or  to  land 
or  transship  longline-catight  fish 
shoreward  of  the  EEZ  annmd  Hawaii. 

Lengdt  overall  or  length  of  a  vessel 
means  the  length  overall  set  forth  in  the 
Certificate  of  Documentation  (OG-1270) 
issued  by  the  U.S.  Coast  Guard  for  a 
documented  vessel,  or  in  a  registration 
certificate  issued  by  a  state  or  the  U.S. 
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Coast  Guard  for  an  undocumented 
vessel  (addresses  available  from  50  CFR 
part  611,  subpart  A.  appendix  A).  For 
vessels  that  do  not  have  the  length 
overall  stated  in  an  official  document,  or 
for  a  vessel  for  which  NMFS  requests 
confirmation  of  the  length  overall,  the 
length  overall  is  the  horizontal  distance, 
rounded  to  the  nearest  foot,  between  the 
foremost  part  of  the  stem  and  the 
aftermost  part  of  the  stem,  excluding 
bowsprits,  rudders,  outboard  motor 
brackets,  and  similar  fittings  or 
attachments  (see  Figure  1  of  this  part). 

*  •        •        •        • 

Longline  fishing  vessel  means  a  vessel 
that  has  longline  gear  on  board  the 
vessel. 

Longline  general  permit  means  the 
permit  required  by  §  685.9(a)(1)  to  use  a 
vessel  to  fish  for  Pacific  pelagic 
management  unit  species  in  the  fishery 
management  area  excluding  the  EEZ 
around  Hawaii,  or  to  land  or  transship 
longline-caught  fish  shoreward  of  the 
outer  boundary  of  the  fishery 
management  area,  excluding  the  waters 
shoreward  of  the  EEZ  around  Hawaii. 
'  •        •        •        •        • 

Moratorium  means  the  moratorium  on 
new  entry  into  the  Hawaii  longline 
fishery  in  effect  ftom  April  23, 1991, 
through  April  22, 1994. 

•  •        •        •        • 

Pacific  pelagic  management  unit 
species  means  the  following  fish: 

Common  name  Scientific  name 

Moonfish  (or  opah)  ....    Lampris  spp. 

Oilfish  (or  walu) Family  Gempylidae. 

Pomfret Family  Bramidae. 


Protected  species  zone  means  •  *  • 
Parallel  lines  tangent  to  and  connecting 
those  50-imi  areas  around  Nihoa  Island 
and  Necker  Island,  French  Frigate 
Shoals  and  Gardner  Pinnacles,  Gardner 
Pinnacles  and  Maro  Reef,  Laysan  Island 
and  Lisianski  Island,  and  Lisianski 
Island  and  Pearl  and  Hermes  Reef, 
delimit  the  remainder  of  the  protected 
species  zone. 

Receiving  vessel  means  a  vessel  of  the 
United  States  that  has  on  board  the 
vessel  longline-caught  Padfic  pelagic 
manageinent  unit  spedes  but  does  not 
have  longline  fishing  gear  on  board  the 
vessel. 

Receiving  vessel  permit  means  a 
permit  required  by  §  685.9(a)(3)  for  a 
receiving  vessel  to  transship  or  land 


Pacific  pelagic  management  unit 
spedes. 

•  •        •        •        • 

3.  In  §  685.4,  paragraph  (b) 
introductory  text  is  revised  to  read  as 
follows: 

S  685.4    Recordkeeping  and  reporting. 

•  •        •        *        • 

(b)  The  operator  of  any  longline 
fishing  vessel  subjed  to  §  685.9(a)(1)  or 
(a)(2)  must  maintain  on  board  the  vessel 
an  accurate  and  complete  fishing 
logbook  for  each  day  of  each  fishing 
trip,  which  must  include  the  following 
information: 

•  •        *        *        • 

4.  In  §  685.5,  paragraphs  (e)  through 
(h)  are  revised  and  paragraphs  (y),  (z), 
(aa),  (bb),  and  (cc)  are  added  to  read  as 
follows: 

$685.5    Prohibitions. 

•  •        *        •        • 

(e)  Use  a  longline  vessel  without  a 
valid  general  longline  permit  or  a 
Hawaii  longline  limited  entry  permit 
registered  for  use  with  that  vessel,  to 
fish  for  Padfic  pelagic  management  unit 
species  in  the  ^Z  around  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  or  U.S.  possessions  in  the 
Pacific  Ocean  area. 

(f)  Use  a  longline  fishing  vessel 
without  a  valid  Hawaii  longline  limited 
entry  permit  registered  for  use  with  that 
vessel  to  fish  for  Pacific  pelagic 
management  unit  spedes  in  the  EEZ 
around  Hawaii. 

(g)  Use  a  receiving  vessel  without  a 
valid  receiving  vessel  permit  registered 
for  use  with  that  vessel  to  land  or 
transship,  shoreward  of  the  outer 
boundary  of  the  Fishery  Management 
Area  Padfic  pelagic  management  unit 
species  harvested  with  longline  gear. 

(h)  Transfer  a  permit  in  violation  of 
§685.9(j). 

•  •        •        •        • 

(y)  Refuse  to  make  available  to  an 
authorized  agent  for  inspection  or 
copying  any  records  that  must  be  made 
available  imder  §  685.17. 

(z)  Use  a  U.S.  vessel  that  has  longline 
gear  on  board  and  that  does  not  have  a 
valid  Hawaii  longline  limited  entry, 
permit  registered  for  use  with  that 
vessel  or  a  valid  longline  general  permit 
registered  for  use  with  that  vessel  to 
land  OT  transship  Padfic  pelagic 
management  unit  species  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  or  U.S.  possessions  in 
the  Pacific  Ocean  area. 

(aa)  Use  a  U.S.  vessel  that  has  longline 
gear  on  board  and  that  does  not  have  a 
valid  Hawaii  longline  limited  entry 


permit  registered  for  use  with  that 
vessel  to  land  or  transship  Padfic 
pelagic  management  unit  species 
shoreward  of  the  outer  boimdary  of  the 
EEZ  around  Hawaii. 

(bb)  Enter  the  EEZ  around  Hawaii 
with  longline  gear  that  is  not  stowed  or 
secured  in  accordance  with  §  685.25.  if 
operating  a  U.S.  vessel  without  a  valid 
Hawaii  longline  limited  entry  permit 
registered  for  use  with  that  vessel. 

(cc)  Enter  the  EEZ  around  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  or  U.S.  possessions  in  the 
Pacific  Ocean  area  with  longline  gear 
that  is  not  stowed  or  secured  in 
accordance  with  §  685.25,  if  o{>erating  a 
U.S.  vessel  without  a  valid  Hawaii 
longline  limited  entry  permit  registered 
for  use  with  that  vessel  or  a  longline 
general  permit  registered  for  use  with 
that  vessel. 

5.  Section  685.9  is  revised  to  read  as 
follows: 

$685.9    Permits. 

(a)  Permit  requirements.  (1)  A 
longline  fishing  vessel  of  the  United 
States  must  be  registered  for  use  imder 
a  Hawaii  limited  entry  f>ermit  or  a 
longline  general  permit  if  that  vessel: 

(i)  Is  used  to  fish  for  Pacific  pelagic 
management  unit  species  in  the  EEZ 
around  American  Samoa,  Guam,  the 
Northern  Mariana  Islands,  or  other  U.S. 
island  possessions  in  the  Padfic  Ocean; 
or 

(ii)  Is  used  to  land  or  transship  Padfic 
pelagic  management  unit  species, 
shoreward  of  the  outer  boundary  of  the 
EEZ  aroimd  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  or  other 
U.S.  island  possessions  in  the  Padfic 
Ocean. 

(2)  A  longline  fishing  vessel  of  the 
United  States  must  be  registered  for  use 
under  a  Hawaii  limited  entry  permit  if 
that  vessel: 

(i)  Is  used  to  fish  for  Padfic  pelagic 
management  unit  spedes  in  the  EEZ 
around  Hawaii;  or 

(ii)  Is  used  to  land  or  transship  Padfic 
pelagic  management  unit  species 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii. 

(3)  A  receiving  vessel  must  be 
registered  for  use  with  a  receiving  vessel 
permit  if  that  vessel  is  used  to  land  or 
transship,  shoreward  of  the  Fishery 
Management  Area,  Pacific  pelagic 
management  unit  spedes  that  were 
harvested  with  longline  gear. 

(b)  EUgibility  for  initial  permits.  (1) 
Only  a  person  who  is  eligible  to  own  a 
docimiented  vessel  under  the  terms  of 
46  U.S.C  12102(a)  may  be  issued  a 
longline  general  permit  under  i>aragraph . 
(a)(1)  of  this  section  or  a  receiving  vessel 
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permit  under  paragraph  (a)(3)  of  this 
section. 

(2)  Any  person  who  is  eligible  to  own 
a  documented  vessel  under  the  terms  of 
46  U.S.C.  12102(a)  is  eligible  for  initial 
issuance  of  a  Hawaii  limited  entry 
permit  under  paragraph  (aK2)  of  this 
section,  provided  that  person  on  April 
22, 1994: 

(i)  Owns  a  limited  entry  permit  issued 
under  this  part  during  the  moratorium, 
and  owns  ot  owned  a  vessel  that  landed 
longline-caught  management  unit 
species  in  Hawaii  at  least  once  during 
the  moratorium;  or 

(ii)  Owns  a  Umited  entry  permit 
issued  under  this  part  during  the 
moratorium  for  a  vessel  that  is  less  than 
40  feet  (12  m)  in  length;  or 

(iii)  Owns  a  limited  entry  permit 
issued  te  that  person  under 
§  685.15(c)(6)  because  that  person  was 
the  holder  of  a  permit  for  the 
Northwestern  Hawaiian  Islands  lobster 
fishery  under  50  CFR  681.30. 

(c)  Application.  (1)  An  application  for 
a  permit  under  this  section  must  be 
submitted  on  a  Southwest  Region 
Federal  Fisheries  Apphcation  form 
obtained  from  the  Pacific  Area  Office 
containing  all  the  necessary 
information,  attachments,  certification, 
signatiues,  and  fees.  In  no  case  will  oral 
or  telephone  applications  be  accepted. 

(2)  A  vessel  owner  must  submit  an 
application  for  a  permit  to  the  Pacific 
Area  Office  at  least  15  days  before  the 
desired  effective  date  of  the  permit  If  an 
incomplete  or  improperly  completed 
apphcation  is  filad,  the  appUcant  will 
be  sent  a  notice  of  the  deficiency.  If  the 
appUcant  fails  to  correct  the  deHciency 
within  30  days  following  the  date  of 
notincation,  the  application  will  be 
considered  abandoned. 

(3)  An  application  is  complete  when 
all  required  information,  attachments, 
certifications,  signatures,  and  fees  have 
been  received. 

(d)  Change  in  application  information. 
Any  change  in  information  on  the 
permit  appUcation  form  submitted 
under  paragraph  (c)  of  this  section  must 
be  reported  to  the  Pacific  Area  Office  at 
least  10  days  before  the  effective  date  of 
the  change.  Failure  to  report  such 
changes  may  result  in  termination  of  the 
permit. 

(e)  Issuance.  After  receiving  a 
complete  application,  the  FMD  will 
issue  a  permit  to  an  applicant  eligible 
for  a  permit  under  this  section. 

({)  Fees.  A  fee  is  charged' for  each 
application  for  a  Hawaii  longline 
limited  entry  permit  (including  initial 
permits,  permit  transfers  and  permit 
renewals).  The  amount  of  the  fee  is 
calculated  in  accordance  with  the 
proredures  of  the  NOAA  Finance 
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Handlook  for  determining  the 
admii  istrative  costs  of  each  special 
produ  ::t  or  service.  The  fee  may  not 
exceei  1  such  costs  and  is  specified  with 
each  ( pplication  form.  The  appropriate 
fee  mi  tst  accompany  each  application. 
Failui  B  to  pay  the  fee  will  preclude 
issuar  ce  of  a  limited  entry  permit. 

(g)  Expiration.  Permits  issued  under 
this  s  ction  remain  valid  for  the  period 
speci  ed  on  the  permit  unless 
trans!  jrred,  revoked,  suspended,  or 
modi  led  under  15  CFR  part  904. 

(h)  tenewal.  An  application  for 
renev  al  of  any  permit  issued  under  this 
sectic  a  must  be  submitted  to  the  Pacific 
Area  3ffice  in  the  same  manner  as 
descr  bed  in  paragraph  (c)  of  this 
sectic  n. 

(i)  leplacemenL  Replacement  permits 
may  I  e  issued,  without  charge,  to 
repla(  e  lost  or  mutilated  permits.  An 
applii  ;ation  for  a  replacement  permit  is 
not  c^  nsidered  a  new  application. 

(j) '  'ransfer.  (1)  A  permit  is  valid  only 
for  th )  vessel  for  which  it  is  registered. 
A  pel  [nit  not  registered  for  use  with  a 
partif  ular  vessel  may  not  be  used. 

(2)  rhe  owner  of  a  Hawaii  longline 
limiti  d  entry  permit  may  apply  to 
trans  sr  the  permit: 

(i)   'o  a  dinerent  person  for 
regisi  -ation  for  use  with  the  same  or 
anotl  er  vessel;  or 

(ii)  For  registration  for  use  with 
anoti  er  U.S.  vessel  under  the  same 
ownt  rship. 

(3)  An  apphcation  for  a  permit 

trans  er  must  be  submitted  to  the  Pacific 
Area  Office  in  the  same  manner  as 
desa  Ibed  in  paragraph  (c)  of  this 
sectii  in. 

(k)  A  permit  will  not  be  registered  for 
use  vfith  a  vessel  that  has  a  length 
overall  that  is  greater  than  the  length 
oven  11  of  the  vessd  that  had  the  greatest 
lengt  1  overall  and  that  landed  Pacific 
pela]  ic  management  imit  species  under 
a  Um  ited  entry  permit  during  the 
mors  torium. 

(1)  [)nly  a  person  who  is  eligible  to 
own  1  documented  vessel  imder  the 
term  ;  of  46  U.S.C.  12102(a)  may  be 
issu€  d  or  may  hold  (by  ownership  or 
othe;  wise)  a  limited  entry  permit. 

6.  >ection  685.13  is  revised  to  read  as 
folia  ,vs: 

§  685  1 3    Notification  of  landings  and 
trans  sMpments. 

The  operator  of  a  longline  fisHing 
that  is  subject  to  the  permit 
reqi^rements  of  §685 .9(a)  of  this  part 
contact  the  Pacific  Area  Office  by 
one.  at  a  number  provided  to 
pern  it  holders,  within  12  hours  of  the 
vess  il's  arrival  at  any  port  in  Hawaii. 
Gua  n,  American  Samoa,  the  Northern 
Mar  ana  Islands,  or  U.S.  possessions  in 


vessfl 
equ 
shal 
telej  h 


the  Pacific  Ocean  area  and  report  the 
name  of  the  vessel,  name  of  the  vessel 
operator,  and  the  date  and  time  of  each 
landing  or  transshipment  of  Pacific 
pelagic  management  unit  species  by  the 
vessel  sincB  its  previous  report  of 
landing  and/or  transshipment. 

7.  Section  685.15  is  revised  to  read  as 
follows: 

§685.15    Permit  appeals. 

(a)  Except  as  provided  in  subpart  D  of 
1 5  CFR  part  904,  any  applicant  for  a 
permit  or  any  permit  owner  may  appeal 
the  granting,  denial,  conditioning, 
suspension,  or  transfer  of  a  permit  or 
requested  permit  to  the  Regional 
Director.  In  order  to  be  considered  by 
the  Regional  Director,  the  appeal  must 
be  in  writing,  must  state  the  action(s) 
appealed,  and  the  reasons  therefor,  and 
must  be  submitted  within  30  days  of  the 
action(s)  by  the  FMD.  The  appellant 
may  request  an  informal  hearing  on  the 
appeal. 

(b)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Regional 
Director  may  request  additional 
information  as  will  allow  action  on  the 
appeal.  Upon  receipt  of  sufficient 
information,  the  Regional  Director  will 
decide  the  appeal  in  accordance  with 
the  criteria  set  forth  in  this  part  and  the 
Fishery  Management  Plan  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region, 
as  appropriate,  based  upon  information 
relative  to  the  application  on  file  at 
NMFS  and  the  Council  and  any 
additional  information  available,  the 
sumn^ary  record  kept  of  any  hearing  and 
the  hearing  ofBcer's  recommended 
decision,  if  any,  as  provided  in 
paragraph  (c)  of  this  section,  and  such 
other  considerations  as  deemed 
appropriate.  The  Regional  Director  will 
notify  the  appellant  of  the  decision  and 
the  reasons  therefor,  in  writing, 
normally  within  30  days  of  the  receipt 
of  sufficient  information,  imless 
additional  time  is  needed  for  a  hearing. 

(c)  If  a  hearing  is  requested,  or  if  the 
Regional  Director  determines  that  one  is 
appropriate,  the  Regional  Director  may 
grant  an  informal  hearing  before  a 
hearing  officer  designated  ioi  that 
purpose.  Such  a  hearing  normally  shall 
be  held  no  later  than  30  days  following 
receipt  of  the  appeal  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  equitable.  The  appellant  and.  at 
the  discretion  of  the  hearing  officer, 
other  interested  persons,  may  appear 
personally  or  be  represented  by  counsel 
at  the  hearing  and  submit  information 
and  present  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
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recommend,  in  writing,  a  decision  to  the 
Regional  Director. 

(d)  The  Regional  Director  may  adopt 
the  hearing  officer's  recommended 
decision,  in  whole  or  in  part,  or  may 
reject  or  modify  it.  hi  any  event,  the 
Regional  Director  will  notify  the 
appellant,  and  interested  persons,  if 
any,  of  the  decision,  and  the  reason(s) 
therefor,  in  writing,  within  30  days  of 
receipt  of  the  hearing  officer's 
recommended  decision.  The  Regional 
Director's  action  shall  constitute  final 
Agency  action  fw  the  purposes  of  the 
Administrative  Procedure  Act 

(e)  Any  time  Umit  prescribed  in  this 
section  may  be  extmded  fcM-  a  period 
not  to  exceed  30  days  by  the  Regional 
Director  for  good  cause,  either  upon  his 
or  her  own  motion  or  upon  written 
request  from  the  appellant  stating  the 
reason(s)  therefore. 

8.  Section  685.17  is  revised  to  read  as 
follows: 

§  685.1 7    Ava1lal>nity  of  records  for 
Inspection. 

Any  fish  dealer  shall  provide  an 
authorized  officer  access  for  inspecting 
and  copying  all  records  of  fish 
purchases,  sales,  or  other  transactions 
involving  fish  taken  or  handled  by 
vessels  that  have  permits  issued  under 
this  part  or  are  otherwise  subject  to  this 
part,  including  but  not  limited  to 
information  concerning: 

(a)  The  name  of  the  vessel  involved  in 
each  transaction  and  the  owner  or 
operator  of  the  vessel; 

(b)  The  amount,  number,  and  size  of 
each  species  of  fish  involved  in  each 

•transaction;  and 

(c)  The  price(s)  paid  by  the  buyer  and 
proceeds  to  the  seller  in  each 
transaction. 

9.  A  new  §  685.18  is  added  to  subpart 
A  to  read  as  follows: 

§685.18    Frameworlc  procedures. 

(a)  Introduction.  New  management 
measures  may  be  added,  through 
rulemaking,  if  new  information 
demonstrates  that  there  are  biological, 
social,  or  economic  concerns  in  the 
fishery.  The  following  framework 
process  allows  for  measures  that  may 
affect  operation  of  the  fisheries,  gear 
restrictions,  quotas,  or  reductions  or 
increases  in  longline  ca^ch  and/or  effort 
if  the  information  supports  such  a 
change.  Additional  information  may 
indicate  the  need  for  new  management 
measures  for  other  sectors  of  the  fishery, 
such  as  harvest  guidelines,  permits  for 
certain  classes  of  vessels,  or  reporting 
requirements. 

(b)  Annual  report — (1)  Assessment  of 
the  fisheries.  By  June  30  of  each  year, 
the  Council-appointed  Pelagics  Plan 


Team  will  prepare  an  annual  report  on 
fisheries  in  the  fi^ieiy  management 
area,  containing  the  following: 

(i)  Fishery  performance  data  (e.g.. 
laruiings,  eH^ort.  value  of  landings, 
species  composition); 

(ii)  Summary  of  recent  research  and 
survey  results; 

(iii)  Habitat  conditions  and  recent 
alterations; 

(iv)  Enforcement  activities  and 
problems; 

(v)  Administrative  action  (e.g.,  data 
collection  and  reporting,  permits); 

(vi)  State  and  territonai  management 
actions;  and 

(vii)  Assessment  of  need  for  Council 
action  (including  biological,  economic, 
social,  enforcement,  administrative,  and 
state/Federal  needs,  problems,  and 
trends).  Indications  of  potential 
problems  warranting  further 
investigation  may  be  signaled  by 
indicator  criteria.  These  criteria  could 
include,  but  are  not  limited  to, 
important  changes  in:  Mean  size  of  the 
catch  of  any  species;  estimated  ratio  of 
fishing  mortality  to  natural  mortality  for 
any  species;  decline  in  catch  per  unit 
effort  by  any  sector;  ex-vessel  revenue  of 
any  sector;  relative  proportions  of  gear 
in  and  around  the  E£Z;  rate  of  entry/exit 
of  fishermen  in  the  fisheries;  revenues 
for  a  significant  percentage  of  any 
sector;  total  pelagic  landings;  species 
composition  of  the  pelagic  landings; 
research  results;  habitat  or 
environmental  conditions;  or  level  of 
interactions  between  pelagic  fishing 
operations  and  protected  species  in  the 
FEZ  or  surroiuiding  waters. 

(viii)  Recommendations  for  Council 
action;  and 

(ix)  Estimated  impacts  of 
recommended  action. 

(2)  Recommendations  for 
management  action.  The  aimual  report 
shall  specify  any  recommendations 
made  by  the  Pelagics  Plan  Team  to  the 
Council.  Recommendations  may  cover 
actions  suggested  for  Federal 
regulations,  state/territorial  action, 
enforcement  or  administrative  elements, 
and  research  and  data  collection. 
Recommendations  will  include  an 
assessment  of  urgency  and  the  effects  of 
not  taking  action  and  will  indicate 
whether  changes  involve  existing 
measures,  which  may  be  changed  under 
paragraph  (c)  of  this  section,  or  new 
measures,  which  may  be  implemented 
under  paragraph  (d)  of  this  section. 

(c)  Procedure  for  changing  established 
measures.  (1)  Established  measures  are 
those  that  are  ox  have  been  in  place  via 
rulemaking  procedures  for  various 
seclors  of  the  fisheries,  including,  but 
not  limited  to:  General  longline  fishery 
permits;  limited  entry  longline  fisJiery 


permits;  longline  logbooks  and  other 
reporting  requirements;  longline  area 
closures;  and  longline  gear  marking 
requiremeiUs.  The  estimated  and 
potential  impacts  of  these  measures 
have  been  evaluated  in  past  FMP 
amendments  and  associated  docummts. 

(2)  The  Council  will  identify 
problems  that  may  warrant  action.  This 
may  be  through  the  annual  report 
described  in  paragraph  (b)(1)  of  this 
section,  or  a  separate  re|X)rt  from  the 
Pelagics  Plan  Team,  the  Advisory 
Subpanel,  Pelagics  Review  Board. 
Scientific  and  Sutistical  Committee, 
pelagic  fishery  sector,  enforcement 
officials,  NMFS  or  other  sources.  The 
Council  will  discuss  at  its  next  meeting 
whether  changes  to  established 
conservation  and  manag^nent  measures 
would  resolve  the  problem.  Notice  to 
the  public  and  nev.s  media  preceding 
the  meeting  will  indicate  that  the 
Council  intends  to  discuss  and  possibly 
recommend  regulatory  adjustments 
through  the  frameworiL  process  for 
established  measures  to  address  the 
issue  or  problem.  The  notice  must 
summarize  the  issue(s)  and  the  basis  for 
recommending  the  measures  being 
reviewed  and  would  refer  interested 
parties  to  the  document(s)  pertaining  to 
the  issue.  Based  on  the  discussions  at 
the  meeting,  which  could  include 
participation  by  the  Pelagics  Plan  Team. 
Advisory  Subpanel,  Pelagics  Review 
Board,  Scientific  and  Statistical 
Committee,  or  other  Council 
organizations,  the  Council  will  decide 
whether  to  recommend  action  by  the 
Regional  Directw.  The  R^onal  Director 
will  be  asked  to  indicate  any  special 
concerns  or  objections  to  the  possible 
actions  being  rx>ns>dered  under  the 
framework  process  and.  if  there  are  any 
concerns  or  objections,  will  be  asked  for 
ways  to  resolve  them. 

(3)  If  the  Council  decides  to  proceed, 
a  document  will  be  prepared  describing 
the  problem  and  the  proposed 
regulatory  adjustment  to  resolve  it  The 
document  will  demonstrate  how  the 
adjustment  is  consistent  with  the 
purposes  of  the  established  measure  and 
that  the  impacts  had  been  addressed  in 
the  document  supporting  the  original 
imposition  of  the  measure.  The 
document  will  be  submitted  to  the 
Regional  Director  with  a 
recommendation  for  action.  The  Council 
may  indicate  its  intent  that  the 
recommendations  are  to  be  approved  or 
disapproved  as  a  single  action. 

(4J  If  the  Regional  Director  approves 
part  or  all  of  the  Council's 
recommendation,  the  Secretary,  in 
accordance  with  the  Administrative 
Procedure  Act,  may  implement  the 
approved  change  in  an  established 
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measure  by  publishing  a  final  rule, 
waiving  advance  notice  and  comment. 
This  does  not  preclude  the  Secretary 
from  deciding  to  provide  additional 
opportunity  for  advance  notice  and 
comment,  but  contemplates  that  the 
Council  process  will  satisfy  the 
requirements  of  the  Magnuson  Act  and 
Administrative  Procedure  Act.  It  is 
emphasized  that  established  measures 
are  measures  that  have  been  evaluated 
and  applied  in  the  past,  and 
adjustments  are  meant  to  be  consistent 
with  the  original  intent  of  the  measure 
and  within  the  scope  of  analysis  in 
previous  docimients  supporting  the 
existing  measure. 

(5)  Nothing  in  this  section  limits  the 
authority  of  the  Secretary  to  take 
emergency  action  imder  section  305(e) 
of  the  Magnuson  Act. 

(d)  Procedure  for  implementing  new 
measures.  (1)  New  measures  are  those 
that  have  not  been  used  before  or 
measures  that,  while  previously 
applied,  would  be  applied  to  another 
fishing  sector  (e.g.,  non-Iongline  pelagic 
fishery)  or  gear  type  for  the  first  time. 
New  measures  may  have  been 
previously  considered  in  a  past  FMP 
amendment  or  docimient,  but  the 
specific  impacts  on  the  persons  to 
whom  the  measures  would  newly  apply 
have  not  been  evaluated  m  the  context 
of  current  conditions.  Potential  new 
measures  include,  but  are  not  limited  to: 
Permit  requirements  for  new  fishery 
sectors;  reporting  requirements  for  a 
fishery  sector  other  than  longline 
fishing;  e^ort  limitations;  quotas  (for 
total  catch  or  by  species)  including 
individual  transferable  quotas; 
fractional  licensing;  or  bycatch  limits. 

(2)  A  Pelagics  Plan  Team  report 
(annual  report  or  an  in-season  report), 
input  bom  advisors,  or  input  bom 
NMFS  or  other  agencies  will  first  bring 
attention  to  a  problem  or  issue  that 
needs  to  be  addressed  at  the  next 
Coimcil  meeting.  In  its  notice 
announcing  the  meeting,  the  Coimcil 
will  summarize  the  concern  or  issue 
raised,  the  party  that  has  raised  the 
problem,  and  the  extent  to  which  it  is 
a  new  problem  or  a  problem  that  may 
require  new  management  measures.  The 
Council  will  seek  to  identify  all 
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int(  rested  persons  and  organizations 
anc  solicit  their  involvement  in 
dis(  ussion  and  resolution  of  this 
pro  )lem  through  the  Council  process, 
anc  the  Cotmcil  meeting  notice  in  the 
Fee  era]  Register  will  emphasize  that 
this  problem  will  be  discussed  and  that 
pro  >osed  actions  may  result. 

(; )  The  document  presenting  the 
pro  )Iem  to  the  attention  of  the  Council 
wil  be  distributed  to  all  advisory  bodies 
of  t  le  Council  who  have  not  yet 
Tea  ived  it,  with  a  request  for 
con  ments.  The  document  also  will  be 
disi  ributed  to  the  Council's  mailing  list 
ass<  ciated  with  the  FMP  to  solicit 
inp  Its  and  to  indicate  the  Council  will 
tak<  up  action  at  the  following  meeting. 
Th«  Council's  chairperson  may  request 
the  Council's  Pelagics  Standing 
Conjimittee  to  discuss  the  issue  and 
revi  Bw  the  comments  (if  any)  of  the 
Pel)  gics  Plan  Team,  Advisory  Panel, 
Pell  gics  Review  Board,  or  Scientific  and 
Stal  istical  Committee,  and  develop 
rec<  mmendations  for  Council  action. 

U )  At  the  meeting,  the  Council  will 
con  iider  the  recommendations  of  its 
Pel  gics  Standing  Committee,  if  any, 
anc  other  Council  organizations  and 
wil  take  comments  from  the  public 
con  :eming  the  possible  course  of 
acti  }n.  If  the  Council  agrees  to  proceed 
wit  1  further  action  under  the  fiamework 
pro  ess,  the  issue  will  be  placed  on  the 
agei  ida  for  the  following  meeting.  A 
doc  mient  describing  the  issue,  . 
alte  native  ways  to  resolve  the  issue,  the 
pre  srred  action,  and  the  anticipated 
im{  acts  of  the  preferred  action,  will  be 
pre  lared  and  distributed  to  the  public 
wit  I  a  request  for  comments.  A  notice 
wil  be  published  in  the  Federal 
Ref  ster  summarizing  the  Council's 
deli  iierations  and  preferred  action  and 
ind  eating  the  time  and  place  for  the 
Coi  ncil  meeting  to  take  final  action. 

(! )  In  its  notice  for  the  following 
me<  ting,  the  Council  will  indicate  that 
the  Council  may  take  final  action  on  the 
pos  ibie  adjustment  to  regulations 
unc  3r  this  section.  At  the  meeting,  the 
Cou  acil  will  consider  the  comments 
rec(  ived  as  a  result  of  its  solicitation  of 
con  ments  and  take  public  comments 
dur  ng  the  meeting  on  the  issue  or 
pro  ilem.  The  Council  will  consider  any 


new  information  presented  or  collected 
and  analyzed  during  the  comment 
period.  "The  Regional  Director  will  be 
provided  a  specific  opportunity  to 
indicate  any  objections  or  concerns 
about  any  or  all  components  of  the 
measures  being  considered.  The  Council 
then  will  decide  whether  to  propose  a 
new  measure  or  measures  under  this 
section. 

(6)4f  the  Council  decides  to  proceed, 
the  Coimcil  will  submit  its  proposal  to 
the  Regional  Director  for  consideration 
with  supporting  rationale  and  an 
analysis  of  the  estimated  biological, 
economic  and  social  impacts  of  the 
proposed  actions.  The  Council  may 
indicate  its  intent  that  all  components  of 
its  recommendations  be  approved  or 
disapproved  as  a  single  action. 

(7)  If  the  Regional  Director  concurs  in 
whole  or  in  part,  the  Secretary,  in 
accordance  with  the  Administrative 
Procedure  Act,  may  implement  the 
approved  new  measure  by  publishing  a 
final  rule,  waiving  advance  notice  and 
comment.  Nothing  in  this  procedure  is 
intended  to  preclude  the  Secretary  from 
deciding  to  provide  additional 
opportunity  for  advance  notice  and 
comment  in  the  Federal  Register,  but 
contemplates  that  the  Council  process 
(which  includes  two  Council  meetings 
with  opportunity  for  public  comment  at 
each)  will  satisfy  that  requirement. 

(8)  If  a  new  action  is  approved  and 
implemented,  future  adjustments  may 
be  made  under  the  procedure  for 
established  measures. 

(9)  Nothing  in  this  section  limits  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson  Act. 

§686.23    [Removed] 

§  685.24  ttirough  685.26    [Redesignated  as 
§§685.23  through  685.25] 

10.  Section  685.23  is  removed  and 
§§  685.24,  685.25,  and  685.26  are 
redesignated  §§  685.23,  685.24,  and 
685.25,  respectively. 

11.  In  newly  redesignated  §  685.24 
paragraphs  (a)(1)  and  (f)  introductory 
text  are  revised  to  read  as  follows: 
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§  685.24    Exemptions  for  longline  fishing 
prohibited  areas;  procedures. 

(a)«  •  • 

(1)  Currently  owns  a  Hawaii  longline 
limited  entry  permit  issued  under  this 
part  and  registered  for  use  with  his  or 
her  vessel; 


(f)  The  Council  will  consider 
information  provided  by  persons  with 
Hawaii  longline  limited  entry  permits 
issued  under  this  part  who  believe  they 
have  experienced  extreme  financial 
hardship  resulting  bom  the  Hawaii 
longline  area  closure,  and  will  consider 


recommendations  of  the  Pelagic 
Advisory  Review  Board  to  assess 
whether  exemptions  under  this  section 
should  continue  to  be  allowed,  and,  if 
appropriate,  revise  the  qualifying 
criteria  in  paragraph  (a)  of  this  section 
to  permit  additional  exemptions. 
•       *       •        *        • 

12.  Newly  redesignated  §  685.25  is 
revised  to  read  as  follows: 

§685.25    Port  privitogss  and  IrensWng  for 
unpsmiMed  ionglins  vsasais. 

A  U.S.  longline  fishing  vessel  that 
does  not  have  a  permit  under 


§  685,9(a)(l)  or  (a)(2)  may  enter  waters 
of  the  fishery  management  area  with 
pacific  pelagic  management  unit  species 
on  board,  but  may  not  land  or  transship 
any  management  imit  species  on  board 
the  vessel.  The  vessel's  longline  gear 
must  be  stowed  or  secxued  so  it  is 
rendered  imusable  during  the  time  the 
vessel  is  in  those  waters. 

13.  Figure  1  is  added  to  part  685  as 
follows: 

BILUNG  COM  3S1*-Sa-» 
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Length  Overall— the  horizontal  distance  between  the 

motor  brackets,  and 
Stem— the  foremost  position  of  a  vessel;  a  section 

the  lower  and  scarfed  to 


oftinber 


br4nosi  part  of  the  stem  and  the  aftermost  part  of  the  stem,  excluding  bowspirits,  rudders,  outboard 
similar  fitting  or  attachments.  Rounded  to  the  nearest  foot. 

or  cast,  forged  or  rolled  metal  to  which  the  sides  of  a  vessel  are  united  at  the  fore  end  with 
keel  and  the  boivspirit.  if  one  is  present,  resting  on  the  upper  end. 
Stem— the  aftermost  part  of  the  vesseL 
Figure  1. 


tfa 
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Executive  Order  12900  of  February  22,  1994 

Educational  Excellence  for  Hispanic  Americans 


By  the  authonty  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  advance  the  develoi; 
ment  of  human  potential,  to  strengthen  the  Nation's  capacity  to  provide 
high-quahty  education  and  to  increase  opportunities  for  Hispanic  Americans 
to  participate  in  and  benefit  from  Federal  education  programs,  it  is  hereby 
ordered  as  follows:  ^    o-  j 

Section  1.  There  shall  be  established  in  the  Department  of  Education  the 
President  s  Advisory  Commission  on  Educational  Excellence  for  Hispanic 
Ajnericans  (Commission).  The  Commission  shall  consist  of  not  more  than 
25  members,  who  shall  be  appointed  by  the  President  and  shall  report 
to  the  Secretary  of  Education  (Secretary).  The  Commission  shall  comprise 
representatives  who:  (a)  have  a  history  of  involvement  with  the  Hispanic 
community:  (b)  are  from  the  education,  civil  rights,  and  business  commu- 
nities; or  Ic)  are  from  civic  associations  representing  the  diversity  within 
the  Hispanic  community.  In  addition,  the  President  may  appoint  other  reo- 
resentatives  as  he  deems  appropriate. 

Sec.  2.  The  Commission  shall  provide  advice  to  the  President  and  the 
Secretary  on:  (a)  the  progress  of  Hispanic  Americans  toward  achievement 
of  the  National  Education  Goals  and  other  standards  of  educational  accom- 
plishment: (b)  the  development,  monitoring,  and  coordination  of  Federal 
etlorts  to  promote  high-quality  education  for  Hispanic  Americans;  (c)  ways 
to  increase  State,  private  sector,  and  community  involvement  in  improving 
education;  and  (d)  ways  to  expand  and  complement  Federal  education  initia- 
tives. The  Commission  shall  provide  advice  to  the  President  through  the 
secretary. 

Sec.  3.  There  shall  be  established  in  the  Department  of  Education  the  White 
House  Initiative  on  Educational  Excellence  for  Hispanic  Americans  (Initia- 
tive). The  Initiative  shall  be  an  interagency  working  group  coordinated  by 
the  Department  of  Education  and  shall  be  headed  by  a  Director,  who  shall 
be  a  senior  level  Federal  official.  It  shall  provide  the  staff,  resources,  and 
assistance  for  the  Commission  and  shall  serve  the  Secretary  in  carrying 
out  his  or  her  responsibilities  under  this  order.  The  Initiative  is  authorized 
to  utilize  the  services,  personnel,  information,  and  facilities  of  other  Federal. 
State,  and  local  agencies  with  their  consent,  and  with  or  without  reimburse- 
ment, consistent  with  applicable  law.  To  the  extent  permitted  by  law  and 
regulations,  each  Federal  agency  shall  cooperate  in  providing  resources, 
including  personnel  detailed  to  the  Initiative,  to  meet  the  objectives  of 
this  order.  The  Initiative  shall  include  both  career  civil  service  and  appointed 
staff  with  expertise  in  the  area  of  education,  and  shall  provide  advice  to 
the  Secretary  on  the  implementation  and  coordination  of  education  and 
related  programs  across  Executive  agencies. 

Sec.  4.  Each  Executive  department  and  each  agency  designated  by  the  Sec- 
retary shall  appoint  a  senior  official,  who  is  a  full-time  officer  of  the  Federal 
Government  and  responsible  for  management  or  program  administration, 
to  report  directly  to  the  agency  head  on  activity  under  this  Executive  order 
and  to  serve  as  liaison  to  the  Commission  and  the  Initiative.  To  the  extent 
permitted  by  law  and  to  the  extent  practicable,  each  Executive  department 
and  designated  agency  shall  provide  any  appropriate  information  requested 
by  the  Commission  or  the  staff  of  the  Initiative,  including  data  relating 
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for  and  participation  by  Hispanic  Americans  in  Federal 
programs  and  the  progress  of  Hispanic  Americans  in  relation 
Education  Goals.  Where  adequate  data  is  not  available, 
shall  suggest  the  means  of  collecting  the  data. 


Sec.  5.  Th9  Secretary,  in  consultation  with  the  Conunission,  shall  submit 
to  the  President  an  Annual  Federal  Plan  to  Promote  Hispanic  American 
Educations  1  Excellence  (Annual  Federal  Plan,  or  Plan).  All  actions  described 
in  the  Plan  shall  be  designed  to  help  Hispanic  Americans  attain  the  edu- 
cational improvement  targets  set  forth  in  the  National  Education  Goals  and 
any  standa  rds  established  bv  the  National  Education  Standards  and  Improve- 
ment Coun  cil.  The  Plan  shall  include  data  on  eligibility  for,  and  participation 
by,  Hispaiiic  Americans  in  Federal  education  programs,  and  such  other 
aspects  of  the  educational  status  of  Hispanic  /^ericans  as  the  Secretary 
considers  ippropriate.  This  Plan  also  shall  include,  as  an  appendix,  the 
text  of  the  agency  plans  described  in  section  6  of  this  order.  The  Secretary, 
in  consults  tion  with  the  Commission  and  with  the  assistance  of  the  Initiative 
staff,  shall  ensure  that  superintendents  of  Hispanic-serving  school  districts, 
presidents  of  Hispanic-serving  institutions  of  higher  education,  directors 
of  educatic  nal  programs  for  Hispanic  Americans,  and  other  appropriate  indi- 
viduals ar»  given  the  opportunity  to  comment  on  the  proposed  Annual 
Federal  Ph  n.  For  purposes  of  this  order,  a  "Hispanic-serving"  school  district 
or  instituti  >n  of  higher  education  is  any  local  education  agency  or  institution 
of  higher  >ducation,  respectively,  whose  student  population  is  more  than 
25  percent  fiispanic. 
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tart  of  the  development  of  the  Annual  Federal  Plan,  each  Executive 
and  each  designated  agency  (hereinafter  in  this  section  referred 
as  "agency")  shall  prepare  a  plan  for,  and  shall  document, 
[agency's  effort  to  increase  Hispanic  American  participation  in 
ediication  programs  where  Hispanic  Americans  currently  are  under- 
that  agency's  effort  to  improve  educational  outcomes  for  Hispanic 
participating  in  Federal  education  programs.  This  plan  shall  ad- 
other  relevant  issues:  (a)  the  elimination  of  unintended  regu- 
to  Hispanic  American  participation  in  Federal  education  pro- 
he  adequacy  of  announcements  of  program  opportunities  of  inter- 
-serving  school  districts,  institutions  of  higher  education, 
;  and  (c)  ways  of  eliminating  educational  inequalities  and  dis- 
faced  by  Hispanic  Americans.  It  also  shall  emphasize  the  facilita- 
planning,  and  development  advice  to  Hispanic-serving 
and  institutions  of  higher  education.  Each  agency's  plan 
appropriate  measurable  objectives  for  proposed  actions  aimed 
Hispanic  American  participation  in  Federal  education  programs 
Hist)anic  Americans  currently  are  underserved.  After  the  first  year, 
's  plan  also  shall  assess  that  agency's  performance  on  the  goals 
previous  year's  annual  plan.  These  plans  shall  be  submitted 
atd  time  to  be  established  by  the  Secretary. 

Director  of  the  Office  of  Personnel  Management,  in  consultation 

Secretary  and  the  Secretary  of  Labor,  to  the  extent  permitted  by 

develop  a  program  to  promote  recruitment  of  Hispanic  students 

summer,  and  permanent  positions  in  the  Federal  Government. 
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fiave  determined  that  the  Commission  shall  be  established  in 

with  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C. 

notwithstanding  any  other  Executive  order,  the  responsibilities 

President  under  the  Federal  Advisory  Committee  Act,  as  amended, 

{erformed  by  the  Secretary,  in  accordance  with  the  guidelines 

established  by  the  Administrator  of  General  Services. 


procec  ures 

Sec.  9.  Ad  ninistration.  (a)  Members  of  the  Commission  shall  serve  without 
compensat  on,  but  shall  be  allowed  travel  expenses,  including  per  diem 
in  lieu  of  s  iibsistence,  as  authorized  by  law  for  persons  serving  intermittently 
in  the  Govi  mment  service  (5  U.S.C.  5701-5707). 
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(b)  The  Commission  and  the  Initiative  shall  obtain  funding  for  their  activi- 
ties from  the  Department  of  Education. 

(c)  The  Department  of  Education  shall  provide  such  administrative  services 
for  the  Commission  as  may  be  required. 

Sec.  10.  Executive  Order  No.  12729  is  revoked. 


OsJlJOAiL^AA<r^AMis*^^ 


IFR  Doc.  94-4472 

Filed  2-23-94;  11:35  am) 

Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
February  22,  1994. 


Editorial  note:  For  the  President's  remarks  on  signing  this  Executive  order,  see  the  lV'«eJc7y 
Compilation  of  Presidential  Documents  (vol.  30.  no.  8). 
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Meetings;  Simshine  Act,  9276 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Southwestern  Electric  Power  Co.  et  al.,  9198-9199 
Hydroelectric  applications,  9199-9204 
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Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  9204 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  9204 

ANR  Pipeline  Co.,  9204-9205 

Beebee  Island  Corp.,  9205 

CNG  Transmission  Corp.,  9205 

Florida  Gas  Transmission  Co.,  9205 

Granite  State  Gas  Transmission,  Inc..  9205^9206,  9206 

Kentucky  Power  Co.,  9206,  9206-9207 

KN  Energy,  Inc.;  correction.  9277 

KN  Interstate  Gas  Transmission  Co.,  9206 

New  England  Power  Co.,  9207 

Overthrust  Pipeline  Co.,  9207 

Potomac  Electric  Power  Co..  9207 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Cole  County.  MO,  9273-9274 
Horry  and  Georgetown  Counties,  SC.  9273 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  9276 

Applications,  hearings,  determinations,  etc.: 

CNB  Bancshares.  Inc..  et  al.,  9215 

First  Bankshares  of  West  Point,  Inc.;  correction,  9215 

First  Chicago  Corp.,  9215-9216 

Fleet  Financial  Group,  Inc.,  9216-9217 

Park  National  Corp.  et  al.,  9217 

Woodford.  Buckner,  IV,  et  al.,  9217 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

'Olulu.  etc.  (24  plants  from  Kauai,  HI),  9304-9329 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
9240 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc..  9218-9220 
Compressed  medical  gas  industry  workshop,  9221 
Industry  information  exchange.  9221-9222 
Tanning  salon  operator  requirements;  workshop,  9222 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
National  school  lunch,  school  breakfast,  special  milk, 
child  and  adult  care  food,  and  commodity  school 
programs — 
Income  eligibility  guidelines,  9182-9183 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Payette  National  Forest.  ID.  9183-9185 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 


See  National  Institutes  of  Health 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  9195-9198 

Housing  and  Uftoan  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

Tiered  pricing,  9077-9085 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  9228-9235 
Fair  housing  initiatives  program,  9235 
Low  income  housing: 
Tax  credits;  limitations  on  combining  with  HUD  and 
other  Government  assistance;  administrative 
guidelines,  9332-9351 

Indian  Affairs  Bureau 

RULES 

Tribal  government: 
American  Indian  group  existing  as  Indian  tribe, 
procedures  to  establish,  9280-9300 
PROPOSED  RULES 

Business  practices  on  Navajo,  Hopi,  and  Zuni  reservations; 
special  deposits,  9302 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  professions  educational  loan  repayment  program, 

9222-9224 
Health  professions  preparatory,  pregraduate  and  Indian 
health  professions  scholarship  programs,  9225-9228 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Gray  portland  cement  and  clinker  from — 
Venezuela.  9187-9188 
Countervailing  duties: 
Standard  carnations  from — 
Canada.  9188 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Atchison.  Topeka  &  Santa  Fe  Railway  Co.  et  al..  9249 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Colorado.  9235-9236 
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Realty  actions;  sales,  leases,  etc.: 

Arizona,  9236 

Nevada,  9236-9237 

Oregon,  9237 
Resource  management  plans,  etc.: 

Eastern  Utah  Resource  Area.  UT,  9237-9238 
Survey  plat  filings: 

Ckjlorado,  9238-9239 
Withdrawal  and  reservation  of  lands: 

Colorado;  correction,  9277 

New  Mexico,  9239-9240 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 

Lease  sales.  9240-9247 

Leasing  systems,  9247 
Western  Gulf  of  Mexico — 

Lease  sales,  9247 

National  Aeronautics  and  Space  Administratior 

NOTICES 

Agency  information  collection  activities  under  G^vfB 
review.  9252 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  ^tc: 
Challenge  program,  9252 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart.  Lung  and  Blood  Institute.  9224-9225 

National  Oceanic  and  Atmospheric  Administral  on 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish.  9171-9179 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Bemice  Pauahi  Bishop  Museum,  HI;  Hawaiiai^ inventory. 

9248 
Peabody  Museum  of  Natural  History,  Yale  Un^'ersity; 

Hawaiian  inventory.  9248-9249 
University  of  Iowa,  Museum  of  Natural  HistorJ;  carved 
wooden  object,  9249 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Committees;  establishment,  renewal,  terminatior ,  etc.: 
Spectrum  Planning  and  Policy  Advi.sory  Comi  littee.  9188 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Construction  Battalion  Center  Davisvf  le.  RI, 
9193 
Fleet  Industrial  and  Supply  Center,  CA;  propc^d  leasing 
of  Navy  land  to  Port  of  Oakland,  9193-91  )4 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiation  protection  standards: 

Radioactive  material  disposal  by  release  into  sanitary 
sewer  systems,  9146-9149 
NOTICES 
Environmental  statements;  availability,  etc.: 

Pacific  Gas  &  Electric  Co.,  9252-9253 
Meetings: 

Reactor  Safeguards  Advisory  Committee  et  al. 
Proposed  schedule,  9253-9254 
Applications,  hearings,  determinations,  etc.: 

Baltimore  Gas  &  Electric  Co.,  9254-9256 

Houston  Lighting  &  Power  Co.  et  al.,  9256-9257 

Philadelphia  Electric  Co.,  9257-9258 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  stahdards  approval,  etc.: 
Maryland.  9250-9252 

Panama  Canal  Commission 

RULES 

Privacy  Act;  implementation,  9088-9091 
NOTICES 
Privacy  Act: 
Systems  of  records;  correction,  9258 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

Blue  Ridge  Electric  Membership  Corp.  et  al.,  9185 

Oglethorpe  Power  Corp.,  9185-9186 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 
Boston  Stock  Exchange.  Inc..  9259-9261 
Chicago  Board  Options  Exchange,  Inc..  9262-9263 
Chicago  Stock  Exchange,  Inc.,  9261-9262 
Chicago  Stock  Exchange,  Inc.:  correction,  9277 
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Philadelphia  Stock  Exchange.  Inc.,  9263-9265 

Applications,  hearings,  determinations,  etc.: 
College  Prepayment  Fund,  Inc..  9265-9266 
PNC  Fund  et  al.,  9266-9269 
Rydex  Series  Trust  et  al..  9269-9271 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dry  Creek  (Columbia)  Watershed.  MS.  9186 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Montana,  9085-9088 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah.  9152-9154 
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Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
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Treasury  Department 
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Bank  Secrecy  Act;  implementation — 
Casinos.  9088 

United  States  Enrichment  Corporation 

PROPOSED  RULES 

Sunshine  Act  regulations;  meetings,  etc.,  9150-9152 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 

Certification  of  school  attendance,  9274 

Intention  to  foreclose  notice.  9274 

Invitation,  bid.  and/or  acceptance  or  authorization.  9274- 
9275 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Parker-Davis  Project.  AZ;  correction.  9208-9210 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  aold  t>y 
the  SuperintendeM  o(  Documents.  Pnces  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  Na  93-142-1] 

Black  Stem  Rust;  Addition  of  Rust- 
Resistant  Varieties 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USOA. 
ACTION:  Dii«ct  final  rule. 

SUMMARY:  We  are  amending  the  black 
stem  rust  quarantine  and  regulations  to 
add  six  varieties  to  the  list  of  rust- 
resistaat  Beiberis  species.  This  change 
will  allow  for  the  interstate  moveoient 
of  these  newly  developed  varieties 
without  imneceasary  restrictions. 
DATES:  This  rule  will  be  eSsctive  on 
April  26, 1994,  unless  we  receive     - 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  aa  or  before  Mardi  25, 1994. 
If  we  receive  %vritten  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments,  we  will  publish  a 
notice  in  the  Federal  Register 
withdrawing  this  nJe  before  the 
eSsctive  date. 

ADORKSES:  Please  send  an  original  and 
three  copies  of  any  adverse  coomieitis  or 
notice  of  intent  to  submit  adverse 
comments  to  Chief.  Regulatory  Analysis 
and  Development,  PPD.  APHIS.  USDA. 
room  804,  Federal  Building.  esOS 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  submission  refers 
to  Docket  No.  93-142-1.  Submissions 
received  may  be  ins3>ected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  betweoi  8  nm  and 
4:30  pjn..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
encouraged  to  call  ahead  on  (202)  690- 
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2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATKM  CONTACT:  Kfr. 
Stephen  Poe.  Operations  Officer, 
Domestic  and  Emergency  Operattons, 
Plant  Protecticm  and  Quarantiiie. 
APHIS.  USDA.  room  64S.  Fedetal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20762.  (301)  436-6365. 

SUPPLEMENTARY  INPOmiAnON: 
BackgrowMi 

Blade  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  that  is  known  to  exist  in  the 
United  States.  Hie  disease  is  caused  by 
a  fungus  that  redtioes  the  quality  and 
yield  of  wheat,  oat,  barley,  and  rye  crops 
by  robbing  host  plants  of  food  and 
water.  In  addition  to  infecting  small 
grains,  die  fungus  lives  on  a  variety  of 
alternate  host  plants  that  are  species  of 
the  genera  Beiberis.  McAobetberis,  and 
Mahonia.  The  fhngus  is  spread  from 
host  to  host  by  wind-bome  spores. 

The  black  stem  rust  quarantine  and 
regulations  in  7  CFR  301.38  through 
301.38-8  (referred  to  below  as  the 
regulations)  quarantine  the 
conterminous  46  States  and  the  District 
of  Columbia,  and  govern  the  interstate 
movement  of  certain  plants  of  the 
genora  Beiberis.  Mahobeiberis,  and 
Mahonia,  also  known  as  baibeny  plants. 
The  species  of  these  plants  are 
categorized  as  either  rust-resistant  or 
rust-susceptible.  Rust-resistant  plai^  do 
not  pose  a  risk  of  ^reading  black  stem 
rust;  rust-susceptible  plants  do  pose 
such  a  risk. 

Section  301.36-2  of  the  regulations 
includes  a  Usting  of  regulated  articles 
and  indicates  species  of  the  genera 
Beiberis,  Mahobeiberis,  and  Mahonia 
are  known  to  be  rust-resistant.  Although 
rust-resistant  qiecies  are  included  as 
regulated  articles,  they  may  be  moved 
into  or  through  protected  aveas  if 
accompanied  t>y  •  certificate.  In 
accordance  with  the  {nocedmes 
described  below  under  "Effective  Date." 
this  direct  final  rule  will  add  Beiberis 
media  'Red  Jewel.'  Beiberis  thui^>eigii 
'Bailone.'  Beibeds  thunbergii  'Bailtwo.' 
Beiberis  t&uibeigU  'Cherry  bomb,' 
Beiberis  thunbergii  'Harlequin.'  and 
Beiberis  thunbergii  'Pink  Queen'  to  the 
list  of  rust-rsiistaBt  Blerbens  species  in 
§3O1.36-20j). 

The  addition  of  the  species  listed 
above  to  the  list  of  rust-resistant 
Beiberis  species  is  based  on  recent 


testing  to  detonnine  rust-resistanoe 
conducted  by  the  Agiicultiuel  Reseeich 
Service  of  the  United  States  Depaitment 
of  Agricoltere  (ISDA)  at  its  Gered  Rust 
Laboratoiy  in  St  Pacd,  MN.  The  testing 
is  perfbnned  in  die  foUowii^  manner 
In  a  greenhouse,  the  suspect  plant  or 
test  STAject  is  placed  under  a  screen 
with  a  control  plant— a  known  rust- 
susceptible  species  of  Berbens, 
Mahol>erberis,  or  Mahonia.  Infected 
wheat  stems,  a  primary  host  of  black 
stem  rust,  are  placed  on  top  of  the 
screen.  The  plants  are  moistenied  and 
maintained  in  100  percent  humidity. 
This  causes  the  spores  to  swell  and  fall 
on  the  plants  lying  under  the  screen. 
The  plants  are  then  observed  for  7  days 
at  20-60  percent  relative  humidity.  If 
the  rust-susceptible  plant  shows  signs  of 
infection  after  7  days  and  the  test  plants 
do  not.  the  test  results  indicate  that  the 
test  plants  are  rust-resistant.  This  test 
must  be  performed  12  times,  and  all  12 
tests  must  yield  the  same  residt  before 
USDA  can  make  a  datenninatioa  as  to 
whether  the  test  pUots  are  rust- 
resistant  Hie  test  may  be  cooducted  on 
12  individual  plants,  or  it  may  be 
perfonned  multiple  times  on  fewer 
plants  (e.g.,  six  plants  tested  twice  or 
three  plants  tested  four  times),  lite  tests 
must  be  perfonned  on  new  growth,  )ust 
as  the  leaves  are  unfolding.  Therefore, 
the  tests  are  esually  conducted  in  the 
spring  or  Call,  during  the  ^xnving 
season.  All  12  tests  generally  cannot  be 
conducted  on  the  same  day  because  of 
the  plants'  Afferent  ^owth  stages. 
Based  on  over  30  yews  of  experience 
with  this  test,  we  bebeve  that  12  is  the 
reliable  test  sample  size  on  whidi 
USDA  can  make  its  determination.  We 
do  not  know  of  any  plant  that  was 
subsequmtly  disco^^sred  to  be  rust- 
susceptiUe  after  undergoing  this 
procedure  12  times  and  being 
detennised  by  USDA  to  be  mst- 
resistant 

EffisctiveDale 

We  are  pubhshing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  rranmwnt 
This  rule  will  be  effective,  as  published 
in  this  document.  60  days  after  the  date 
of  {Hiblication  in  the  Federal  »•;<■«»«• 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intani  to 
submit  adverse  comments  within  30 
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days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

This  rule  will  allow  the  interstate 
movement  of  Berberis  media  'Red 
Jewel,*  Berberis  thunbergii  'Bailone,' 
Berberis  thunbergii  'Bailtwo,'  Berberis 
thunbergii  'Cherry  bomb,'  Berberis 
thunbergii  'Harlequin,'  and  Berberis 
thunbergii  'Pink  Queen'  into  and 
through  States  or  parts  of  States 
designated  as  protected  areas.  Based  on 
the  information  provided  to  us,  we  have 
determined  that  this  rule  will  affect 
three  commercial  nurseries  that  might 
propagate  the  new  species  and 
numerous  retail  sales  nurseries  that 
might  purchase  or  resell  the  varieties. 
This  rule  will  enable  those  nurseries  to 
move  the  species  into  and  through 
protected  areas  and  to  propagate  and 
sell  the  species  in  States  or  parts  of 
States  designated  as  protected  areas.  It 
is  unlikely  that  the  addition  of  these 
varieties  to  the  list  of  rust-resistant 
Berberis  species  will  have  any  effect  on 
prices,  investment,  productivity,  or  oiu" 
international  competitive  position.  It  is 
possible  that  this  rule  will  positively 
affect  innovation  by  allowing  nurseries 
that  develop  new  rust-resistant  Berberis 
varieties  the  opportunity  to  market 
those  varieties  in  protected  areas.  It  is 
also  possible  that  this  rule  will  have 
some  positive  effect  on  nurseries  that 
are  small  businesses  by  providing  an 
opportunity  for  increased  sales  of  rust- 
resistant  Berberis  species  in  protected 


arei  is.  We  cannot  predict  the  exact 
nui  iber  of  nurseries  that  might  be 
affe  cted  by  this  rule  change,  nor  can  we 
pre  lict  the  level  of  demand  for  these 
ne\ '  species  or  the  impact  on  nurseries 
pro  iucing  or  selling  them.  It  is  likely, 
ho>  ^ever,  that  any  economic  effects  will 
not  be  significant  as  a  result  of 
ad(  itional  plant  sales. 

I  nder  these  circumstances,  the 
Ad  ninistrator  of  the  Animal  and  Plant 
Hei  1th  Inspection  Service  has 
det  irmined  that  this  rule  will  not  have 
a  s  >nificant  economic  impact  on  a 
sul  stantial  number  of  small  entities. 

Ex(  cutive  Order  12372 

'  his  program/activity  is  listed  in  the 
Ca  alog  of  Federal  Domestic  Assistance 
unier  No.  10.025  and  is  subject  to 
Ex(  cutive  Order  12372,  which  requires 
int  irgovemmental  consultation  with 
Sts  te  and  local  officials.  (See  7  CFR 
30:  5.  subpart  V.) 

Ex(  cutive  Order  12778 

'  his  rule  has  been  reviewed  under 
Ex  cutive  Order  12778,  Civil  Justice 
Re  arm.  This  rule:  (1)  Preempts  all  State 
an(  local  laws  and  regulations  that  are 
inc  onsistent  with  this  rule;  (2)  has  no 
ret  tjactive  effect;  and  (3)  does  not 
re<  uire  administrative  proceedings 
be  ore  parties  may  file  suit  in  court 
chi  illenging  this  rule.  * 

Pa  >erwork  Reduction  Act 

'his  final  rule  contains  no  new 
in:  }rmation  collection  or  recordkeeping 
re(  uirements  under  the  Paperwork 
Re  luction  Act  of  1980  (44  U.S.C.  3501 
et  eg.). 

Li!  t  of  Subjects  in  7  CFR  Part  301 

,  Agricultural  commodities.  Plant 
di!  eases  and  pests.  Quarantine, 
Re  >orting  and  recordkeeping 
re<  uirements.  Transportation. 

P/  RT  301— DOMESTIC  QUARANTINE 
N(  TiCES 

,  Accordingly,  7  CFR  part  301  is 
an  ended  as  follows: 

.  The  authority  citation  for  part  301 
CO  itinues  to  read  as  follows: 

i  kuthority:  7  U.S.C.  ISObb,  ISOdd.  150ee. 
IS  Iff.  161, 162,  and  164-167;  7  CFR  2.17, 
2.5  Land  371.2(c). 

:.  In  §  3t)1.38-2,  paragraph  (b)  is 
an  ended  by  adding,  in  alphabetical 
on  ler,  the  following  rust-resistant 
Be  rberis  species: 

§3)1 .38-2    Regulated  articles. 


b)*  *  • 

?.  media  'Red  Jewel' 


B.  thunbergii  'Bailone' 
B.  thunbergii  'Bailtwo' 

•  •        •        •        * 

B.  thunbergii  'Cherry  Bomb' 

•  •        *        •        • 

B.  thunbergii  'Harlequin' 

•  •        •        *        • 

B.  thunbergii  'Pink  Queen' 

•  *        •        •        • 

Done  in  Washington.  DC,  this  18th  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Serrices. 

(FR  Doc.  94-4324  Filed  2-24-94;  8:45  ami 
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Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  729 

RIN  0560-AD20 

1994-Crop  Peanuts  National  Poundage 
Quota 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USD  A. 
ACTION:  Final  rule. 

SUMMARY:  On  December  15, 1993,  the 
Secretary  of  Agriculture  (Secretary) 
announced  by  press  release  that  the 
national  poundage  quota  for  quota 
peanuts  was  established  at  1,350,000 
short  tons  (st),  146,000  st  less  than  last 
year's  quota.  This  final  rule  codifies  the 
announced  quota.  The  quota  is 
established  pursuant  to  statutory 
requirements  contained  in  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  amended. 
EFFECTIVE  DATE:  December  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller.  Director,  Tobacco  and 
Peanuts  Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3739,  South 
Building,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  telephone  202-720- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  USDA,  it  has  been  determined  that 
this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  afiiect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
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safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

One  commentor  in  respcMise  to  the 
proposed  quota  previously  published  in 
the  Federal  Register  disagreed  with 
conclusions  (1),  (2),  and  (3)  noting  the 
1990-crop  and  the  drought  that  affected 
that  crop.  These  determinations  remain 
unchanged  as  the  quota  level  adopted 
by  this  notice  is  required  by  statute  and 
involves  an  on-going  Federal  program. 

Final  Regulatory  Impact  Analysis 

A  final  regulatory  impact  analysis 
discussing  the  impact  of  the  est2^1ished 
quota  is  available  from  the  above-named 
person. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
Civil  Justice  Reform.  The  provisions  of 
this  ride  do  not  preemprt  ^ate  laws,  are 
not  retroactive,  and  do  not  involve 
administrative  appeals. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
relating  to  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpst  V,  published  at  48  FR 
29115  (June  24, 1983). 

RegHlatory  Flexibility  Act 

It  has  be«i  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because 
ASCS  is  not  required  by  S  US.C  553  or 
any  other  provision  of  law  to  publish  « 
notice  of  proposed  rulemakdmg  with 
respect  to  the  subject  matter  of  this  mle. 

Paperwork  Reduction  Act 
Requirements 

The  amendments  to  7  CFR  part  729 
set  forth  in  this  final  rule  do  net  contain 


information  coUectioo  requirements  that 
require  clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C  chapter  35. 

Announcement  of  the  Quota 

Section  358-l(a)(l)  of  the  1938  Act 
requires  that  the  national  poundage 
quota  for  peanuts  for  each  of  the  1991 
through  1995  marketing  years  (MY's)  be 
established  by  the  Secretary  at  a  level 
that  is  equal  to  the  quantity  of  peanuts 
(in  tons)  that  the  Secretary  estimates 
will  be  devoted  in  each  such  MY  to 
domestic  edible,  seed,  and  related  uses. 
Section  358-l(a)(l)  further  provides  that 
the  national  poundage  quota  for  a  MY 
shall  not  be  less  than  1.3504)00  st.  The 
MY  for  1994-crop  peanuts  runs  from 
August  1, 1994,  through  July  31. 1995. 
Poundage  quotas  for  the  1991-95  cn^s 
of  peanuts  were  approved  by  98.2 
percent  of  peanut  growers  voting  in  a 
referendum  conducted  December  10 
through  13. 1990.  A  proposed  rule  on 
the  quota  detmnination.  with  a  pubfic 
comment  period,  was  published  in  the 
Federal  Register  (58  FR  63106)  on 
November  30,  iggsTlTie  proposed  rule 
of  1,350,000  st  set  out,  for  purposes  of 
the  proposed  quota  calculation, 
individual  estimates  for:  (1)  Domestic 
food  use;  f  2)  farm  sales  and  local  sales 
of  peanuts;  (3)  seed  use;  (4)  crushing 
residual;  (5)  shrinkage  and  other  losses; 
and  (6)  Segregation  2  and  3  loan 
transfers.  The  sum  of  the  individual 
estimates  was  1.298,000  St.,  less  than 
the  allowed  statutory  minimvun  of 
1.350,000  St. 

Following  a  review  of  the  comments 
and  more  recent  estimates  made  by  the 
USDA  Interagency  Commodity 
Estimates  Committee  (ICEQ  for 
Oilseeds,  Oils,  and  Meals,  the  estimates 
for  domestic  edible,  seed,  and  related 
uses  totals  1.333.000  St..  wtiich  is 
likewise  below  the  allowed  minimum. 
Updated  data  resulted  in  adjustments  to 
this  estimates  of  domestic  food  use  and 
seed.  The  adjustments  in  those  two 
factors  also  produced  a  slight  revision  in 
the  estimate  for  crushing  residual.  The 
differences  between  the  estimates  on 
which  the  proposed  quota  was  based 
versus  the  estimates  on  which  the  final 
quota  was  established  are  set  out  in  the 
following  table: 

Estimated  Domestic  Edible,  Seed, 
and  related  uses 


Estimated  Domestx:  EotajE,  Seed, 
AND  Related  Uses— Continued 


Item 
«em 

Quota  <£hoil  tons) 

Proposed' 

Rnal2 

Ontannand 

loori  sales  . 

22jaOQ 

22.000 

Subtotal  . 

1.008.000 

1.041.000 

Seed 

97.000 

98,500 

Related  Uses: 

Crushing  re- 

sidual   

133,000 

133,500 

Shrinkage  and 

other  tosses 

40,000 

40.000 

Segregation  2 

and3loan 

kanstarsio 

quota  loan  . 

20.000 

20.000 

Subtotal  . 

193.000 

193.500 

Total 

•1298.000 

•1333,000 

Kem 

Quota  (shod  tons) 

Pfopoaed' 

Rnal2 

Domestic  edUa: 
Domestic  food 

986.000 

^fi^9fi00 

1  Contained  in  November  30,  1993.  Federal 
Re(Hstar  (58  FR  63106). 

'  Final  quota  determinatioa 

3By  statute,  ttw  quota  level  cannot  be  less 
than  1 350.000  st 

Discussion  of  the  Comments  on 
Proposed  Quota 

A  total  of  7  comments  were  received 
during  the  pubUc  comment  period  that 
ended  on  I)ecember  6. 1993.  Comments 
were  submitted  by  2  manufacturer/ 
processor  associations,  2  manufacturers. 
1  sheller  association,  and  2  grower 
associations. 

The  comments  made  r^arding  the 
1994-crop  national  quota  are  discussed 
below  by  subject  matter. 

A.  Overall  Quota  Level 

A  number  of  comments  were  directed 
to  the  overall  quota  level  rather  than  to 
individual  elements  of  the  calculation. 
The  manufocturer/processor 
associations  and  manufactuirers 
supported  larger  quotas,  between 
1.403.000  st  and  1.645.600  st.  The 
sheller  association  and  two  grower 
associations  supported  the  proposed 
1994  quoU  of  1.350,000  St.  One 
commentor  justified  a  high 
recommendation  by  citing  the  1990-crop 
year  drought  when  yields  were  reduced 
and  supplies  vwere  very  tight,  but  did 
not  cite  any  figure  for  needed  carryover, 
if  any.  The  current  quota  formula  has 
applied  since  1986  and  powers  have 
produced  on  average  128  percent  of  the 
national  poundage  quota  (counting  the 
production  of  iwn-quota.  "additional" 
peanuts  which  can.  if  needed,  be  used 
for  qoota-peanut  purposes  if  certain 
special  procedures  are  followed  and 
certain  conditions  are  met). 
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B.  Domestic  Edible  Use 

The  final  estimate  of  1994  domestic 
food  use  was  3  percent  above  the 
proposed  estimate.  It  was  developed  in 
two  steps.  First,  total  domestic  edible 
utilization  of  1,137,500  st  was  estimated 
by  the  USDA ICEC.  Second,  to  account 
-  for  peanut  butter  imports  and  exports, 
the  estimate  of  domestic  edible 
disappearance  was  reduced  by  118,500 

St. 

Manufacturer/processor  associations 
and  manufacturers  requested  a  higher 
domestic  edible  food  use  to  enable 
growth  in  excess  of  projected  levels.  A 
grower  association  supported  the 
proposed  domestic  food  use  estimate. 
Based  on  the  best  data  available,  it  was 
determined  that  the  final  quota  made 
the  most  realistic  estimates  of  growth 
and  imports  possible. 

Accordingly,  the  revised  estimate  of 
domestic  edible  use  was  accepted. 

C.  Farm  Use  and  Local  Sales 

No  comments  were  received.  The 
proposed  estimate  of  20,000  st  >yas 
accepted  without  change. 

D.  Seed  Use 

The  proposed  seed  estimate  of  97,000 
st  was  based  on  the  fanner  stock 
tonnage  equivalent  of  the  amount  of 
seed  required  to  plant  the  expected  1995 
crop.  A  manufacturer  believed  that 
processing  losses  for  seed  peanuts 
requires  a  150,000  st  estimate.  It  was 
determined  that  the  ICEC  estimate  for 
the  amount  of  seed  required  to  plant  the 
1995  crop  was  the  most  realistic 
estimate  available  and  a  revised  ICEC 
seed  estimate  of  98.500  st  was  accepted 
in  the  final  rule. 

E.  Crushing  Residual 

The  crushing  residual  represents  the 
farmer  stock  equivalent  weight  of 
crushing  grade  kernels  shelled  from 
quota  peanuts.  In  any  given  load  of 
quota  farmer  stock  peanuts,  a  portion  of 
such  peanuts  is  only  suitable  for  the 
crushing  market.  The  portion  of  such 
peanuts  only  suitable  for  the  crushing 
market  was  proposed  to  be  estimated  at 
12  percent,  unchanged  from  the  level 
used  for  setting  the  1992  and  1993 
quotas.  One  manufacturer  asserted  that 
recent  edible  kernel  yields  would 
require  using  a  higher  crushing  residual, 
but  this  higher  yield  is  not  considered 
representative  for  the  industry.  It  was 
determined  accordingly,  that  the 
proposed  crushing  residual  factor  of  12 
percent  was  the  most  accurate  estimate 
available.  That  level  is  within  the  range 
a  sheller  association  proposed  for  the 
1993  crop.  The  proposed  factor  of  12 
percent  was  retained. 


F.  Shr  nkage  and  Other  Losses 

No  ( omments  were  provided  and  the 
estima  te  was  accepted  as  proposed. 

G.  Seg  vgation  2  and.  3  Tmnsfers 

No  ( omments  were  provided  and  the 
estimj  te  was  accepted  as  proposed.  This 
estims  le  represents  peanuts  that  would 
otherv  ise  be  eligible  for  use  as  quota 
peanu  :s  but  which  will  not  qualify  for 
such  I  se  due  to  quality  problems.  Such 
transfi  irs  to  quota  {>eanut  price  support 
loan  p  ools  occur  when  quota  peanut 
produ  :ers,  due  to  no  fault  of  their  own, 
wouk  otherwise  have  insufficient 
Segrej  ation  1  peanuts  to  fulfill  their 
quota.  In  such  instances.  Segregation  2 
and  3  seanuts  placed  under  an 
additional  peanut  price  support  loan 
may  fa  3  transferred  to  the  quota  price 
suppo  rt  loan.  The  Commodity  Credit 
Corpc  ration  will  then  ensure  that  such 
s  are  crushed  for  oil. 
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le: 


foregoing  components  of  the 
natioi  al  poundage  quota  have  not  been 
adjusi  ed  for  either  the  application  of 

indermarketings  to  the  1994  quota 
abi  ormal  carryover  stocks  at  the 
in  ling  of  MY  1994.  As  peanut  usage 
g]  own,  carryover  stocks  have  also 
.  But,  since  1980.  carryover  stocks 
raried  more  from  year  to  year  than 
Also,  current  law  allows  a  farm's 
to  be  increased  by  the  amount  by 
marketings  for  prior  years  back  to 
(vere  less  than  the  farm's  quota. 
1  of  all  such  increases  nationally 
exceed  10  percent  of  the 
natioiial  poundage  quota.  Unapplied 
unde  marketings  from  1993  suggest  that 
quotas  at  the  farm  level  will 
increased  by  the  10-percent 
maxilfium.  In  response  to  this  issue  an 
association  of  manufacturers  favored  a 
st  quota  increase  to  adjust  for 
(ferryover  stocks  from  the  1993-94 
mark  iting  year.  Two  comments  did  not 
any  MY  1994  quota  adjustment  for 
undermarketings  and  carryover. 
Wi  hout  prejudice  to  possible 
adjus  Ments  to  the  1995-crop  and 
subs(  quent  quota  determinations,  it  was 
deterinined  that  the  1994-crop  quota 
not  be  adjusted  to  reflect  the 
of  undermarketings  and  end  of 
arryover  of  1993-crop  peanuts  into 
:  994  as  it  was  determined  that  a 
,000  st  quota  would  be  sufficient  to 
full  demand  for  peanuts  in  the 
comi  ig  year. 

consideration  of  the  comments 
.  the  proposed  change  to  7  CFR 
14  is  adopted  as  presented  in  the 
proposed  rule. 


List  of  Subjects  in  7  CFR  Part  729 

Poimdage  quotas,  Peanuts,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  7  CFR  part  729  is 
amended  as  follows: 

PART  729— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301. 1357  et  seq.. 
1372. 1373, 1375:  7  U.S.C  1445c-3. 

2.  Section  729.214  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  729.21 4    National  poundage  quota. 

•        •        *        •        « 

(d)  The  national  poundage  quota  for 
peanuts  for  marketing  year  1994  is 
1,350,000  short  tons. 

Signed  at  Washington,  DC,  on  February  18, 
1994. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[PR  Doc.  94-4329  Filed  2-24-94;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV93-«82-2tFR] 

Filberts/Hazelnuts  Grown  In  Oregon 
and  Washington;  Establishment  of 
Interim  Final  and  Final  Free  and 
Restricted  Percentages  for  the  1993-94 
Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  establishes  interim 
final  and  final  free  and  restricted 
percentages  for  domestic  inshell 
filberts/hazelnuts  for  the  1993-94 
marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  rule  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
DATES:  Effective  on  February  25, 1994. 
Comments  which  are  received  by  March 
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28, 1994  will  be  considered  prior  to  any 
finalization  of  the  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  IDocket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Ave.,  room 
369,  Portland,  OR  97204;  telephone 
(503)  326-2724  or  Kathleen  M.  Finn, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  room- 
2524-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
1509. 


SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
982  (7  CFR  part  982),  both  as  amended, 
regulating  the  handling  of  filberts/ 
hazelnuts  grown  in  Oregon  and 
Washington.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  intended  that 
this  action  apply  to  all  merchantable 
filberts/hazelnuts  handled  during  the 
1993-94  marketing  year.  The  marketing 
year  covers  the  period  July  1, 1993 
through  June  30, 1994.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 


a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vnll  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board's  recommendation  and  this 
interim  final  rule  are  based  on 
requirements  specified  in  the  order. 
This  rule  will  establish  the  amount  of 
inshell  filberts/hazelnuts  that  can  be 
marketed  in  domestic  markets.  The 
domestic  outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establishment  of  interim  final  and 
final  free  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabilizing  prices  and  supplies,  thus 
improving  oxiwer  returns. 

"The  Boara  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final, 
and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 


inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  80 
percent  of  the  inshell  trade  demand. 
The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  estimate  by  no  more  than 
25  percent,  if  market  conditions  warrant 
an  increase.  The  final  free  and  restricted 
percentages  release  an  additional  15 
percent  of  the  average  of  the  preceding 
three  years'  trade  acquisitions  of  inshell 
filberts/hazelnuts  for  desirable  carryout. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(fi«e)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1993-94  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  October.  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  26, 1993,  meeting,  the 
Board  announced  preliminary  free  and 
restricted  percentages  of  7  i>ercent  and 
93  percent,  respectively,  to  release  80 
percent  of  the  inshell  trade  demand. 
The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  is  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percentage. 

On  or  before  November  15,  the  Board 
must  meet  again  to  recommend  interim 
final  percentages  and  final  percentages. 
The  Board  uses  current  crop  estimates 
to  calculate  the  interim  final  and  final 
percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 
release  100  percent  of  the  inshell  trade 
demand  previously  computed  by  the ' 
Board  for  the  marketing  year.  Final  free 
and  restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  ensure  an  adequate 
carryover  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30),  or  earlier,  if 
recommended  by  the  Board  and 
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approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  10. 1993, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
estabhshment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
12  percent  free  and  88  percent 
restricted,  and  final  free  and  restricted 
percentages  were  recommended  at  13 
percent  and  87  percent.  The  interim 
final  percentages  make  an  additional 
807  tons  of  product  available  for  the 
domestic  inshell  market.  The  interim 
final  marketing  percentages  are  based  on 
the  industry's  final  production  estimates 
and  release  3,903  tons  to  the  domestic 
inshell  market  from  the  1993  crop.  The 
final  marketing  percentages  release  an 
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605  tons  from  the  1993  crop 
use.  Thus,  a  total  of  4,508 
pltxiuct  will  be  available  from 
crop  for  domestic  use  when  the 
are  established.  The 
icultural  Statistics  Service 
an  early  estimate  of  39,000 
production  for  the  Oregon  and 
on  area.  However,  a  handler 
conducted  by  the  Board 
a  more  current  estimate  of 
ns  total  production  for  the 
Th4refore,  the  Board  voted  to 
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(1)  Total  production  (Rlt>ert/Hazeinut  Marketing  Board 

(2)  Less  substandard,  farm  use  (dteappearance)  

(3)  Merchantable  production  (ttw  Board's  adjusted  crop  estimate) 

(4)  Plus  undedared  carryin  as  of  July  1 ,  1993,  sut^ject  to 

(5)  Supply  subject  to  regulation  (Item  3  plus  Item  4)  


InsheH  Supply 

handler  survey  estimate) 


(6)  Average  trade  acquisitions  of  inshell  filberts  for  three  tfvx  years 

(7)  Increase  to  encourage  increased  sales  (20  percent) 

(8)  Less  declared  carryin  as  of  July  1 ,  1993,  not  sutiject  t^  regulation 

(9)  Adjusted  Inshell  Trade  Demand 

(10)  15  percent  of  ttie  average  trade  acquisitions  of  inshell|filt>erts 

(1 1)  Adjusted  Inshell  Trade  Demand  plus  15  percent  (Item  9 


(12)  Interim  final  percentages  (Item  9  divided  by  Item  5)  x 

(13)  Final  percentages  (Hem  11  divided  by  Item  5)  x  100  . 


In  addition  to  complying  with  the 
provisions  of  the  mariceting  order,  the 
Board  also  considers  the  Department's 
1982  "Guidelines  for  Fruit.  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  this 
primary  market  have  available  a 
quantity  equal  to  110  percent  of  recent 
years'  sales  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  An  additional  increase  of  20 
percent  (807  tons)  has  been  included  in 
the  calculations  used  in  determining  the 


percentages  will  benefit  the  industry 
with  increased  returns  to  growers  and 
more  product  available  for  consumers. 

The  marketing  policy  of  the  marketing 
order  states  that  the  final  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year,  or 
earlier.  The  Board  has  recommended 
immediate  release  of  the  final 
percentages,  in  accordance  with  the 
authority  of  the  marketing  policy.  The 
marketing  policy  also  requires  that 
procedurally,  the  Board  recommend 
interim  final  and  final  percentages. 
Therefore,  the  interim  final  percentages 
have  been  established  even  though  they 
will  not  be  utilized  this  marketing 
season. 

The  mcU'keting  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  demand 
information  for  the  1993-94  marketing 
year: 
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inshell  I  rade  demand.  The  established 
final  pel  centages,  will  make  available 
4,508  to  IS  from  the  1993  crop  plus  937 
tons  of  I  eclared  carryin  which  is  135 
percent  af  prior  years'  sales,  thus 
exceedi  ig  the  goal  of  the  Guidelines. 

Based  on  the  above,  the  Administrator 
of  the  A  ^S  has  determined  that  this 
interim  inal  rule  will  not  have  a 
signifia  nt  economic  impact  on  a 
substan'  ial  number  of  small  entities. 
Written  comments,  timely  received  in 
respons ;  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

After  bonsideration  of  all  available 
informs  ion,  it  is  found  that  the 
establis  iment  of  interim  final  and  final 
free  anc  restricted  percentages,  as 
hereina  ler  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursi^t  to  5  U.S.C  553,  it  is  also 
foimd  a  id  determined,  upon  good 
cause,  t  lat  it  is  impracticable. 


unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1993-94  marketing 
year  began  July  1. 1993,  and  the 
percentages  established  herein  apply  to 
all  merchantable  filberts/hazelnuts 
handled  from  the  beginning  of  the  crop 
year,  (2)  handlers  are  aware  of  this 
action,  which  was  recommended  at  an 
open  Board  meeting,  and  need  no 
additional  time  to  comply  with  these 
percentages  which  release  more  filberts/ 
hazelnuts  than  the  preliminary 
percentages;  and  (3)  interested  persons 
are  provided  a  30-day  comment  period 
in  which  to  respond.  All  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 
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List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazehiuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

PART  982— FILBERTSMAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.242  is  added  to  read  as 
follows: 

(Note:  The  following  section  will  not  be 
published  in  the  Code  of  Federal 
Regulations.) 

Section  982.242    Fra*  and  restricted 
percentages— 1993-04  martwtlng  year. 

(a)  The  interim  final  free  and 
restricted  percentages  for  merchantable 
filberts/hazelnuts  for  the  1993-94 
marketing  year  shall  be  11  and  89 
percent,  respectively. 

(b)  The  final  free  and  restricted 
percentages  for  merchantable  filberts/ 
hazelnuts  for  the  1993-94  marketing 
year  shall  be  13  and  87  percent, 
respectively. 

Dated:  February  18, 1994. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc  94-4234  Filed  2-24-94;  8:45  am] 
WUMQ  CODE  34ie-0t-P 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart77 
[Docket  91-161-2] 

Tubercuiosis  in  Cattle  and  Bison 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  by  adding  a 
definition  for  States  whose  accredited- 
free  status  has  been  suspended  due  to 
detection  of  tuberculosis  in  any  cattle  or 
bison  in  those  States,  and  by  adding 
requirements  for  moving  cattle  and 
bison  interstate  from  States  whose 
accredited-free  statiis  has  been 
suspended.  This  action  clarifies  the 
requirements  concerning  the  interstate 
movement  of  cattle  and  bison. 
EFFECTIVE  DATE:  March  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  Stenseng.  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 


Surveillance  Staff,  Veterinary  Services. 
APHIS,  USDA.  room  734.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  "Tuberculosis"  regulations, 
contained  in  9  CFR  part  77  (referred  to 
below  as  the  regulations),  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  Bovine 
tuberculosis  is  the  contagious, 
infectious  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  with,  or  exposed  to, 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  modified  accredited  States, 
or  nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  a 
document  captioned  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication."  which  has  been  made  part 
of  the  regulations  via  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 

On  August  13. 1993.  we  published  in 
the  Federal  Register  (58  FR  43086- 
43087.  Docket  No.  91-161-1)  a  proposal 
to  amend  the  regulations  by  adding  a 
definition  for  States  whose  accredited- 
free  status  has  been  suspended  due  to 
detection  of  tuberculosis  in  any  cattle  or 
bison  in  those  States,  and  by  adding 
requirements  for  moving  cattle  and 
bison  interstate  fitsm  States  whose 
accredited-free  status  has  been 
suspended. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  October  12, 1993.  We 
received  three  comments  by  that  date. 
They  were  from  two  marketing 
cooperatives  and  a  veterinary  medical 
association.  All  responses  were  in  favor 
of  the  proposed  rule  as  written. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866. 

Cattle  and  bison  moved  interstate  are 
moved  for  slaughter,  for  use  as  breeding 
stock,  or  for  feeding.  Cattle  and  bison 


not  known  to  be  affected  with  or 
exposed  to  tuberculosis  are  already 
allowed  to  move  interstate  without 
restriction  from  modified  accredited 
States  and  accredited-free  States, 
including  States  whose  accredited-free 
status  has  been  suspended.  We  are 
clarifying  the  regulations  with  respect  to 
requirements  for  the  interstate 
movement  of  cattle  and  bison  from  a 
State  whose  accredited-free  status  has 
been  suspended.  Consequently,  this 
action  will  not  have  any  economic 
impact  on  those  persons  affected  by  this 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  con.sultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  r«*\!ewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Pn^mpts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle. 
Reporting  and  recordkeeping 
requirements,  Transportation, 
Tuberculosis. 

Accordingly.  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111.  114. 114a.  US-  - 
117. 120. 121. 134b.  134f;  7  CFR  2.17.  2.51. 
and  371.2(d). 

2.  Section  77.1  is  amended  by  adding 
in  alphabetical  order  a  definition  for 
"Accredited-free  (suspended)  State"  to 
read  as  follows: 
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$77.1    D«nnittons. 

•       •       •       •       • 

Accredited-free  (suspended)  State. 
(l)(i)  A  State  with  the  status  of  an 
accredited-free  State  is  designated  as 
accredited-free  (suspended)  if 
tuberculosis  is  detected  in  any  cattle  or 
bison  in  the  State. 

Hi)  A  State  is  qualified  for 
redesignation  of  accredited-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 
epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 

(2)  Accredited-free  (suspended) 
States:  None. 


3.  Section  77.3  is  revised  to  read  as 
follows: 

§  77.3    Movement  from  accredHed-free 
State*.  accradltetf-fTM  (suspended)  States, 
and  modtfM  a^cfedtted  States. 

Cattle  or  bison  not  known  to  be 
affected  with  or  exposed  to  tuberculosis, 
originating  in  an  accredited-free  State, 
an  accredited-free  (suspended)  State,  or 
a  modified  accredited  State,  may  be 
moved  interstate  without  restriction.' 

Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 
Patricia  Jcnaen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc  94-4328  Filed  2-24-94;  8:45  am) 
MLUNQ  COOf  M10-M-^ 


9CFRPart92 
[Docket  No.  93-113-2] 

Horses  From  Portugal 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  declaring  Portugal  fr«e 
of  African  horse  sickness  and  removing 
Portugal  from  the  list  of  countries  whidi 
the  Animal  and  Plant  Health  Inspection 
Service  considers  affiected  with  African 
horse  sickness.  This  action  relieves 
certain  restrictions  on  the  importation 
into  the  United  States  of  horses  from 
Portugal. 

EFFECTIVE  DATE:  March  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harvey  A.  Kryder,  Chief  StaH 
Veterinarian,  Import-Export  Products 
Staff,  National  Center  for  Import-Export. 
Veterinary  Services,  APHIS,  USDA, 


<  Th«  regulations  of  the  State  of  destination 
should  be  consulted  before  shipments  are  made 
frnm  accredited-free,  accredited-free  (suspended) 
and  modified  accredited  States. 


room 
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SUPPLEN  ENTARY  INFORMATION: 
Backgn  und 

The  n  gulations  on  animal 
importa!  ions  in  9  CFR  parts  92  and  94 
(referred  to  below  as  the  regulations) 
govern  t  le  importation  into  the  United 
States  o  specified  animals  and  animal 
product  I  to  prevent  the  introduction  of 
various  ivestock  diseases,  including 
African  lorse  sickness  (AHS).  AHS  is  a 
fatal  eqv  ine  viral  disease  not  found  in 
the  Unil  3d  States. 

On  N<  ivembei;  1, 1993,  we  published 
in  the  F  ideral  Register  (58  FR  58304- 
58305, 1  ►ocket  No.  93-113-1)  a  proposal 
to  amen  1  the  regulations  by  removing 
Portuga  from  the  list  in  §  92.308(a)(2)  of 
countri(  5  which  the  Animal  and  Plant 
Health  1  nspection  Service  considers 
affectedlwith  AHS. 

We  solicited  comments  concerning 
our  prof  osed  rule  for  a  30-day  period 
ending  tn  November  29, 1993.  During 
that  per  od,  we  received  two  comments, 
both  fro  n  horse  associations.  Both 
associat  ons  supported  the  proposed 
rule;  on )  made  additional  comments  not 
related  i  o  the  proposed  rule.  Therefore, 
based  oi  i  the  rationale  set  forth  in  the 
propose  d  rule,  we  are  adopting  the 
provisi<  ns  of  the  proposed  rule  as  a 
final  ru  e  without  change. 

Efiiectiv  t  Date 

This :  5  a  substantive  rule  that  relieves 
restrict!  ms,  and,  pursuant  to  the 
provisi<  ns  of  5  U.S.C.  553,  may  be  made 
effectivi  >  less  than  30  days  after 
publica  ion  in  the  Federal  Register. 
This  ru  a  removes  Portugal  from  the  list 
in  §  92.:  !08(a)(2)  of  countries  which 
APHIS  I  :onsiders  affected  with  AHS.  We 
have  de  :ermined  that  approximately  2 
weeks  a  re  needed  to  ensure  that  APHIS 
personi  el  at  ports  of  entry  receive 
official  lotice  of  this  change  in  the 
regulati  ins.  Therefore,  the 
Administrator  of  the  APHIS  has 
determi  led  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  the  Ivderal  Register. 

Executwe  Order  12866  and  Regalatory 
Flexibi  ity  Act 

This  inal  rule  has  been  reviewed 
under  I  xecutive  Order  12866. 

For  t  lis  action,  the  Office  of 
Managi  ment  and  Budget  has  waived  its 
review  )rocess  required  by  Executive 
Order  1 2866. 

The  I  umber  of  horses  imported  into 
the  Uni  :ed  States  is  small;  we  estimate, 
using  1  )91  and  1992  figures,  that  only 
0.2  to  0  3  percent  of  all  horses  in  the 
United  States  have  been  imported. 


Furthermore,  during  the  last  2  years, 
only  one  horse  has  been  imported  from 
Portugal.  Therefore,  we  anticipate  that 
any  increase  in  horse  imports  frvm 
Portugal  as  a  result  of  this  rule  will  be 
insignificant. 

Principally,  this  rule  will  allow  horses 
from  Portugal  to  make  temporary  visits 
to  the  United  States  for  shows  or 
sporting  events.  Currently,  such  visits  . 
are  impractical,  since  horses  imported 
from  Portugal  must  be  quarantined  in 
New  York  for  at  least  60  days,  at  a  cost 
to  importers  of  approximately  $4,700 
per  horse.  The  rule  will  allow  horses 
from  Portugal  making  temporary  visits 
to  the  United  States  to  enter  through  a 
variety  of  ports  and  be  quarantined  for 
a  shorter,  and  less  expensive,  period. 
Accordingly,  though  this  rule  may  have 
a  positive  economic  impact  on 
importers  bringing  horses  from  Portugal 
into  the  United  States  for  temporary 
visits,  we  anticipate  that  the  overall 
economic  impact  on  businesses  and 
individuals  will  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92-4MPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  AMMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  1622;  19  U.S.C  1306: 
21  U.S.C  102-105,  111.  114a,  134a,  134b. 
134c.  134d.  134f,  135, 136  and  136a;  31 
U.S.C  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.30S    [Annended] 

2.  In  §92.308,  paragraph  (a)(2)  is 
amended  by  removing  "Portugal,". 

Done  in  Washington,  DC,  this  18th  day  of 
February  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Senices. 

(FR  Doc.  94-4325  Filed  2-24-94;  8:45  am) 
eiLUNO  CODE  a410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  03-ASO-22] 

Estabiishment  of  Class  E  Airspace; 
Puerto  Rico,  PR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  San  Juan,  Puerto  Rico.  This 
action  reestablishes  a  portion  of  airspace 
that  was  lost  as  a  result  of  the  terminal 
airspace  reconfiguration.  Controlled 
airspace  extending  from  1200  feet.and 
2700  feet  is  needed  to  contain  IFR 
operations  in  the  area  and  to  provide 
necessary  air  traffic  services. 

EFFECTIVE  DATE:  0901  UTC.  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson.  Airspace  Section, 
System  Management  Brands  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5585. 

SUPP1.EMENTARY  INFORMATION: 
History 

On  November  19, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
San  Juan.  Puerto  Rico.  The  terminal 
airspace  configuration  final  rule  dated 
August  27. 1992,  amended  the  size  of 
the  1200  ft.  transition  area  from  a  100- 
mile  radius  of  San  Juan,  Puerto  Rico  to 
an  area  extending  approximately  15 
miles  north  of  San  Juan.  This  reduced 
area  is  not  adequate  to  provide 
necessary  air  traffic  services.  This  action 
vnll  establish  1200  ft.  and  2700  ft.  Class 
E  airepace  and  replace  a  portion  of  the 
airspace  that  was  lost  (58  FR  65949). 


Interested  parties  were  invited  to 
particip>ate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice  vnth  the 
exception  of  removing  Warning  Areas 
from  the  description  that  are  outside 
this  Class  E  airspace  and  the  additional 
of  a  set  of  coordinates  to  more  clearly 
descrilie  the  actual  area.  Designations 
for  Class  E  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993.  The  Class 
E  airspace  designation  listed  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  San  Juan,  Puerto  Rico 
to  provide  controlled  airspace  for 
aircraft  arriving  and  departing  San  Juan. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
significant  regulatory  action  luider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(8).  1354(a). 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 


2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005.  Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

•  •         •         •         •     • 

ASO  PR  E5  Puerto  Rico.  PR— San  Juan- 
Feraando  Luis  Ribas  Dominicci  Airport, 
PR 
(Lat.  18"'27'25"  N,  long.  66'05'53  "  W) 
That  airsf>ace  extending  upward  from 
1,200  feet  above  the  surface  beginning  at  lat. 
IVW  N,  long.  68-00'  W;  to  laL  18''45'22.62" 
N.  long.  66«54'58.15  "  W;  to  lat.  18»33'  N. 
long.  64''22'  W;  to  Ut.  irzC  N,  long  64*22' 
W;  to  lat  17»29'  N.  long.  64»54'  W;  to  lat. 
irsc  N,  long.  65"34'  W;  to  lat  ir42'  N. 
long.  68°00'  W;  to  the  point  of  beginning: 
excluding  that  airspace  within  Warning 
Areas  W-370A.  W-371,  W-373A;  and  that 
airspace  extending  upward  from  2,700  feet 
above  the  surface  l)eginning  at  lat.  18°33'  N, 
long.  64*22'  W;  to  lat  18*25'  N,  long  62*52' 
W;  to  lat  ir47'  N,  long.  62*23'  W;  to  lat 
17*22'  N.  long.  62*59'  W;  to  lat  16*58'  N, 
long.  63*00'  W:  to  lat  ir20'  N.  long  64*22' 
W;  to  the  point  of  l>eginning:  and  that 
airspace  extending  upward  from  2,700  feet 
above  the  surface  beginning  at  lat 
18*45'22.62"  N.  long  66°54'58.15''  W;  to  lat. 
19*00'  N,  long  66*10'  W;  to  lat  19*00'  N, 
long.  65*45'  W;  to  lat  18*45'  N,  kmg.  64*22' 
W:  to  lat  18*33'  N.  long.  64*22'  W;  to  the 
point  of  beginning. 

•  •         •         •         • 

Issued  in  College  Park,  Georgia,  on 
February  7. 1994. 
MicJiael  J.  Powderly, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  94-4366  Filed  2-24-94:  8:45  am] 
BOIINQ  COOC  4»1«-t>4l 


CONSUMER  PRODUCT  SAFETY 
COMM6SION 

16CFRPart1500 

Requirements  for  dacker  BaHs; 
Amendments 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends  its 
existing  regulation,  imder  the  Federal 
Hazardous  Substances  Act,  that  bans 
clacker  balls  that  do  not  meet  specified 
requirements.  The  amendments  include 
revising  the  definition  of  clacker  ball  to 
exclude  those  devices  where  the  balls 
are  suspended  by  plastic  rods  that  are 
integrally  molded  to  the  balls  and  are 
mounted  on  a  pivot  so  that  movement 
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of  the  balls  is  essentially  limited  to  a 
single  plane.  The  amendments  also 
exempt  from  the  ban  those  clacker  balls 
that  meet  specified  maximum  ball- 
weight  and  cord-length  specifications 
and  a  minimum  safety  factor 
specification.  The  amendments  clarify 
the  regulation  and  benefit  consumers, 
manufactiu^rs,  importers,  distributors, 
and  retailers  by  allowing  the  marketing 
of  currently-banned  products  that  do 
not  present  the  imreasonable  risk  of 
injury  the  ban  was  intended  to  prevent. 
DATES:  The  amendments  are  effective 
March  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Krivda,  Division  of  Regulatory 
Management,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0400. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Commission's  regulations,  issued 
under  the  Federal  Hazardous 
Substances  Act  ("FHSA"),  15  U.S.C. 
1261-1277,  ban  clacker  balls  (defined  in 
16  CFR  1500.18(a)(7)),  unless  the 
clacker  balls  meet  the  requirements  in 
16  CFR  1500.86(a)(5).  The  regulations 
define  clacker  balls  as  consisting  of  two 
balls  of  plastic  or  another  material 
connected  by  a  length  of  line  or  cord  or 
similar  connector  •   •   •  intended  to  be 
operated  in  a  rhythmic  maimer  by  an 
upward  and  downward  motion  of  the 
hand  so  that  the  two  balls  will  meet 
forcefully  at  the  top  and  bottom  of  two 
semicircles  thus  causing  a  "clacking" 
soimd,  which  toys  present  a  mechanical 
hazard  because  their  design  or 
manufacture  presents  an  imreasonable 
risk  of  personal  injury  from  fracture, 
fragmentations,  or  disassembly  of  the 
toy  and  from  propulsion  of  the  toy  or  its 
part(s).  (But  see  §  1500.86(a)(5)) 

These  requirements  were  issued  in 
1971  by  the  Food  and  Drug 
Administration,  which  administered  the 
FHSA  at  that  time. 

The  criteria  in  §  1500.86(a)(5)  were 
designed  to  ensure  the  safety  of  the  type 
of  clacker  ball  that  was  on  the  market 
before  the  regulation  was  issued  in 
1971.  This  type  of  clacker  ball  used 
balls  that  were  relatively  large  and 
heavy,  and  the  balls  were  mounted  on 
flexible  cords.  The  criteria  include  an 
impact  test  for  the  balls  and  strength 
tests  for  the  cords  and  attachment 
points. 

bi  August  of  1989.  Mr.  William  Hones 
of  Fascinations  Toys  and  Gifts,  Inc., 
petitioned  the  Commission  to  amend  its 
requirements  for  clacker  balls  to  exclude 
products  that  (1)  mechanically  restrict 
the  motion  of  the  balls  to  a  plane 
perpendicular  to  a  supporting  shaft  and 
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(2  withstand  impact  and  centrifugal 
St  esses  at  least  10  times  those  produced 
in  normal  use.  [1,  Tab  A) '  The 
p(  titioner  marketed  a  product  similar  to 
a  :lacker  ball  but  that  operated  in  the 
m  mner  that  would  be  excluded  by  the 
re  quested  amendment. 

The  device  marketed  by  the  petitioner 
m  sunted  the  balls  by  integrally  molding 
tl  8m  onto  the  apex  of  a  V-shaped 
p  astic  member  mounted  so  that  the 
ai  tns  of  the  V  pivot  on  a  shaft.  This 
m  Dunting  limits  the  movement  of  the 
bj  lis  to  a  single  plane  that  is 
pi  rpendicular  to  the  axis  of  the  shaft. 
C  )mpared  to  the  pre-1972  type  of 
cl  icker  balls,  the  petitioner's  product 
h{  id  lighter  balls  and  shorter  mounting 
a]  ms.  Because  of  this,  the  petitioner's 
p:  oduct  did  not  generate  the  impact  or 
c(  ntrifugal  forces  that  the  earlier  clacker 
hi  lis  did.  The  Commission's  staff  agreed 
tl  at  the  criteria  of  §  1500.18(a)(5)  vastly 
e:  ceeded  the  stresses  generated  by 
p  ititioner's  device  and  by  various  other 
bi  ands  and  types  of  clacker  balls  that 
vi  ere  on  the  market. 

After  considering  the  petition,  the 
C  )mmission  decided  that  the  term 
"  :lacker  ball"  did  not  encompass  the 
p  oduct  marketed  by  the  petitioner  and 
s  milar  products.  The  Commission  (3-0) 
a  so  directed  the  staff  to  prepare,  for  the 
C  3mmission's  consideration,  a  draft 
F  ideral  Register  notice  that  would 
p  -opose  to  amend  the  definition  of 
c  acker  ball  to  explicitly  exclude 
p  stitioner's  and  similar  products  and  to 
a  nend  §  1500.86(a)(5)  to  exempt  clacker 
b  ills  meeting  maximiun  ball-weight  and 
c  >rd-length  specifications  and  a 
n  inimum  safety  factor  specification.  On 
]\  me  25, 1993,  the  Commission 
p  Liblished  proposed  amendments  in  the 
F  ederal  Register.  58  FR  34385.  The 
p  sriod  for  public  comment  on  the 
proposal  ended  on  September  8, 1993; 
comments  were  received. 

,  Procedure 

A  regulation  such  as  the 

mmission's  clacker  ball  regulation  is 
issued  under  section  3(e)  of  the  FHSA, 
lb  U.S.C.  1262(e),  which  applies  to 

terminations  tbat  a  toy  or  other  article 
intended  for  use  by  children  presents  a 
r  lechanical,  electrical,  or  thermal 
b  azard  and  is  thus  a  hazardous 
s  ibstance  pursuant  to  section  2(f)(1)(D). 
1 5  U.S.C.  1261(f)(1)(D).  The  original 
ii  suance  of  such  a  regulation  would  be 
g  )vemed  by  the  procedure  in  section 
a  0  of  the  FHSA,  15  U.S.C.  1262(f), 
V  hich  specifies  a  three-stage  rulemaking 
p  rocedure  that  is  initiated  by  the 


■  Numbers  in  brackets  represent  the  number  of  a 
relevant  document  in  Appendix  1  (List  of  Relevant 
C  }cuments)  at  the  end  of  this  notice. 


publication  of  an  advance  notice  of 
proposed  rulemaking  ("ANPR").  The 
amendments  issued  below,  however, 
eliminate  from  the  scope  of  the  rule 
those  products  that  do  not  present  the 
mechanical  risk  that  the  regulation 
originally  intended  to  cover. 
Accordingly,  since  new  obligations  are 
not  being  imposed,  sections  3  (e)  and  (f) 
do  not  apply.  In  addition,  the  provisions 
of  section  3(f)  governing  the  required 
content  of  the  ANPR  show  that  the 
ANPR  is  intended  to  apply  only  to  cases 
where  new  requirements  are  being 
imposed  and  not  to  the  case  where 
previously  covered  products  are  being 
exempted  or  otherwise  released  from 
coverage.  Therefore  the  two-stage 
rulemaking  procedures  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  apply. 

C.  The  Amendments 

Amended  §  1500.18(a)(7).  As 
explained  above,  the  device  marketed 
by  the  petitioner  was  mounted  on 
plastic  rods  so  that  the  balls  move  only 
in  a  single  plane.  This  prevents  off- 
center  hits  of  the  balls,  and  the 
limitation  to  "plastic"  material  should 
limit  any  likelihood  of  loose  particles 
caused  by  flaking  or  fragmentation  of 
the  balls.  The  Commission  determined 
that  the  definition  of  clacker  ball  did  not 
cover  the  petitioner's  device,  or  similar 
devices  with  these  features.  Therefore, 
the  amendments  add  language 
specifically  stating  that  the  definition  of 
clacker  ball  "does  not  include  products 
that  are  constructed  such  that  the 
connecting  members  consist  of  plastic 
rods  integrally  molded  to  the  balls  and 
are  mounted  on  a  pivot  so  that 
movement  of  the  balls  is  essentially 
limited  to  a  single  plane." 

Amended  §  1500.86(a)(5).  As 
discussed  above,  the  Commission 
concluded  that  the  criteria  in  the 
cturent  exemption  in  §  1500.86(a)(5)  are 
too  stringent  for  the  lighter  and  smaller 
clacker  balls  that  are  currently  on  the 
market,  which  have  balls  with  masses  of 
less  than  12  grams  each  and  pivot 
lengths  of  less  than  180  mm  (7.1 
inches).  Accordingly,  the  staff  examined 
how  the  exemption  criteria  might  be 
changed  so  that  they  would  be  more 
appropriate  for  these  lighter  and  smaller 
clacker  balls.  The  criteria  that  must  be 
changed  in  order  to  do  this  are  (1)  The 
cord-strength  requirement  of 
§  1500.86(a)(5)(i)(B),  (2)  the  ball-impact 
test  in  §  1500.86(a)(5)(ii)(B),  (3)  the  cord- 
strength  test  of  §  1500.86(a)(5)(ii)(D). 
and  (4)  the  holding-device  strength  test 
of  §  1500.86(a)(5)(ii)(E).  These  criteria 
are  discussed  separately  below.  How  the 
formulae  for  adjusting  these  factors  were 
derived  is  explained  in  detail  in  the 


report  "Engineering  Analysis 
Supporting  Proposed  Amendments  to 
the  Clacker  Ball  Regulation  at  16  CFR 
Sections  1500.18(a)(7)  and 
1500.86(a)(5),"  Scott  R.  Heh,  CPSC 
Directorate  for  Engineering  Sciences, 
December  1992  [6,  Tab  B).  For  cladier 
balls  with  masses  of  12  grams  or  more, 
or  with  pivot  lengths  of  180  mm  or 
more,  the  cuirrent  provisions  of  the 
regulation  will  continue  to  apply. 

Cord-strength  test.  The  staff 
calculated  the  safety  factor  that  the 
current  regulation  applied  to  the  large 
and  heavy  clacker  balls  that  the 
regulation  was  intended  to  address  and 
determined  that  it  provides  a  cord- 
strength  safety  factor,  for  those  clacker 
balls,  of  approximately  35.  Therefore, 
this  safety  factor  was  also  applied  to  the 
reduced  forces  proposed  to  be  allowed 
when  testing  the  cord  strength  of 
smaller  and  lighter  clacker  balls. 

The  tensile  forces  applied  to  the  cord 
of  a  clacker  ball  during  use  are  mainly 
due  to  the  centrifugal  forces  generated 
by  the  motion  of  the  balls.  The 
centrifugal  force  of  an  object  is  equal  to 
the  mass  of  the  object  times  its 
acceleration,  which  in  turn  is  a  function 
of  the  velocity  of  the  object  and  the 
radius  of  the  curve  being  traveled  by  the 
object.  The  velocity  of  the  ball  is 
established  by  specifying  a  maximum 
"clack"  rate  of  20  clacks  per  second.  (As 
specified  in  the  definition  of  clacker  ball 
at  §  1500.18(a)(7),  a  clack  is  produced 
when  the  two  balls  collide  at  the  top 
and  bottom  of  their  semicircular  paths. 
The  highest  clack  rate  that  the 
Commission's  staff  was  able  to  achieve 
in  testing  was  17  clacks  per  second.) 

Applying  the  safety  factor  of  35,  the 
adjusted  cord  strength  value  in  Newtons 
can  be  calculated  by  0.1382(mb)(Rp), 
where  mb  is  the  mass  of  a  single  ball  in 
grams  and  Rp  is  the  radius  of  the  arc 
described  by  the  ball  (pivot  length)  in 
mm.  Accordingly,  the  Commission  is 
amending  the  regulation  as  set  forth 
below  so  that  this  adjusted  cord  strength 
value  will  be  one  of  the  criteria  for 
exempting  the  smaller  and  lighter 
clacker  bails  described  above. 

Ball-impact  test.  The  current 
regulation  provides  that  a  clacker  ball 
shall  be  tested  by  10  drops  of  a  5-lb  steel 
weight  bom  a  height  of  48  inches.  The 
Commission's  stafiF  determined  that  this 
provides  a  safety  factor  of  about  20  for 
the  large  and  heavy  clacker  balls  for 
which  the  test  was  designed. 

The  clacker  ball  experiences  an 
impact  related  to  the  magnitude  of  the 
kinetic  energy  it  achieves  in  use,  which 
is  a  function  of  the  mass  of  the  clacker 
ball  times  its  velocity.  The  velocity  can 
be  calculated  frx)m  the  "clack  rate." 
which,  as  described  above,  is  assumed 


to  be  20  clacks  per  second.  Accordingly, 

the  height  from  which  a  5-lb  weight 
must  be  dropjjed  in  order  to  achieve  an 
impact  equal  to  what  the  clacker  ball 
can  generate,  times  the  safety  factor  of 
20.  can  be  calculated  as 
1 79x10 -5(mb)(Rp2),  where  mb  is  the 
mass  of  a  single  ball  in  grams  and  Rp  is 
the  radius  of  the  arc  described  by  the 
ball  (pivot  length)  in  mm.  Accordingly, 
the  Commission  amends  its  regulations 
to  allow  this  adjusted  drop  height  value 
to  be  one  of  the  criteria  for  exempting 
the  smaller  and  lighter  clacker  balls 
described  above. 

Holding  device  test  force.  Present 
§  1500.86(a)(5)(ii)(E)  provides  that  the 
device  for  holding  tbe  cords  together 
shall  be  tested  by  applying  a  force  of  50 
lb  to  each  cord  separately,  while  the 
holding  device  is  clamped  in  position. 
Since  this  is  half  the  force  provided  by 
the  current  regulation  for  the  cord- 
strength  test,  the  Commission  amends 
its  regulations  to  allow  an  adjusted 
holding  device  test  force  of  half  the 
adjusted  cord-strength  test  force,  to 
exempt  the  smaller  and  Lighter  clacker 
balls  described  above. 

D.  Metric  Units 

Current  Federal  policy  encourages  the 
use  of  metric  units  in  regulations.  Exec. 
Order  No.  12770,  3  CFR.  1991  Comp..  p. 
343.  Accordingly,  wherever  current 
§  1500.86(a)(5)  uses  inch/pound  units 
that  can  be  specified  instead  in  metric 
units,  the  amendments  proposed  below 
give  the  corresponding  metric  imits  as 
the    primary    criteria,    with    the 
inch/pound  equivalent  in  parentheses. 

E.  Correction 

The  exemptions  at  §  1500.86(a)(5) 
have  a  typographical  error  in  the  table 
in  §  1500.86(a)(5)(vi).  The  word  "rental" 
in  the  heading  of  the  first  colunm 
should  be  "retail."  Accordingly,  the 
amendments  issued  below  correct  this 
discrepancy. 

F.  Effective  Date 

This  amendment  grants  an  exemption. 
A  delayed  effective  date  of  30  days  from 
the  date  a  final  rule  is  issued  will  be 
sufficient  for  parties  to  test  their 
products  to  determine  whether  the 
products  comply  with  the  amended 
regulation.  Accordingly,  these 
amendments  will  become  effective 
March  28, 1994. 

G.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601  et  seq.)  generally  requires  the 
agency  to  prepare  initial  and  final 


regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities.  The 
purpose  of  the  Regulatory  Flexibility 
Act,  as  stated  in  section  2(b)  (5  U.S.C. 
602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
the  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  Section  605  of  the 
Act  provides  that  an  agency  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Commission's  Directorate  for 
Economics  prepared  Initial  and  Final 
Regulatory  Flexibility  Act  Analyses  to 
examine  the  effect  of  the  rule  on  small 
entities.  (6,  Tab  D;  8,  Tab  D]  The 
findings  of  the  Final  Regulatory 
Flexibihty  Analysis  are  repeated  below. 

The  potential  cost  of  the  rule  includes 
the  possibility  of  future  injury  or  death 
associated  with  these  products,  if  that 
were  due  to  less  safe  decker  balls  being 
on  the  market  because  the  exemption 
criteria  of  the  regulation  were  made  less 
stringent.  The  Commission  has  no 
information  that  would  support  a 
conclusion  that  this  will  occdr. 

The  Commission  is  aware  of  13  • 
incidents  from  January  1. 1973,  through 
1992  that  were  associated  with  clacker 
balls.  16,  Tab  C]  Three  of  these  incidents 
involved  fatalities.  In  one  of  these  fatal 
incidents,  a  child  strangled  when  she 
got  the  cord  of  a  clacker  ball  around  her 
neck.  In  the  two  others,  infants  were 
asphyxiated  when  clacker  balls 
obstructed  their  airways.  Such 
strangulation  and  asphyxiation  hazards 
are  not  addressed  by  the  current 
requirements  for  clacker  balls. 

The  remaining  10  incidents  involved 
injuries  incurred  when  users  were  hit 
with  clacker  balls  (4),  fell  on  clacker 
balls  (2),  or  ingested  a  piece  of  broken 
clacker  ball  (1),  or  involved  a  bum  (1) 
or  poisonings  (2)  associated  with  clacker 
balls  that  made  a  cracking  sound  and 
emitted  smoke  when' the  balls  struck 
each  other.  None  of  these  incidents  is 
known  to  be  due  to  any  deficiency  in 
the  clacker  balls'  impact  resistance,  cord 
strength,  or  holding-device  strengtb. 

Based  on  the  available 
epidemiological  and  engineering 
information,  no  potential  injuries  or 
deaths  are  expected  to  be  associated 
with  the  amended  definition  and 
exemption.  Accordingly,  no  significant 
costs  are  expected  to  be  associated  with 
these  changes. 

The  amended  definition  and 
exemption  will  provide  benefits  to 
marketers  of  the  product  by  allowing  the 


continued  marketing  of  these  products 
as  toys  and  novelties.  Marketers  would 
also  benefit  through  an  elimination  of 
any  uncertainty  about  enforcement  of 
the  existing  regulations,  and  the 
regulation's  effects  on  future  product 
development  would  be  clarified.  The 
marketers  would  also  benefit  by 
avoiding  any  cost  increases  that  would 
be  caused  by  having  to  come  into 
compliance  with  the  present  regulation. 

Consumers  obtain  utility  from  the  use 
of  these  products.  Sales  in  1990  of 
products  similar  to  the  petitioner's  are 
estimated  at  10-12  million  units,  which 
were  valued  at  $25-30  million.  Sales  in 
1991  declined  to  about  one  million 
units,  and  1992  sales  were  around  two 
million  units.  Sales  of  lightweight, 
short-cord  clacker  balls  are  thought  to 
be  insignificant  compared  to  the  number 
of  products  like  the  petitioner's  that  are 
marketed.  However,  the  available 
information  is  not  sufficient  to  enable 
an  accurate  estimate.  To  the  extent  that 
consumers  enjoy  the  use  of  these 
products,  their  continued  availability  is 
a  beneHt,  and  the  loss  of  this  product  on 
the  market  would  be  a  loss  to 
consumers. 

All  the  firms  knov«m  to  be  currently 
marketing  these  products  are  small 
firms.  The  rule  is  expected  to  have  a 
positive  impact  on  these  firms. 

'     For  the  reasons  given  above,  the 
Commission  concludes  that  the 
amendments  to  the  Commission's 
regulations  for  clacker  balls,  issued 
below,  will  not  have  any  significant 
adverse  economic  effect  on  a  substantial 
number  of  small  entities. 

H.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  preliminarily 
assessed  the  possible  environmental 
effects  associated  with  the  proposed 
amendments  to  the  clacker  ball 
regulations.  [6,  Tab  D]  Because  that 
assessment  found  that  there  were  no 
significant  environmental  effects  from 
the  rule,  no  final  assessment  is  required. 

List  of  Subjects  in  16  CFR  Part  1500 

Consumer  protection,  Hazardous 
materials.  Hazardous  substances. 
Imports,  Infants  and  children,  Labeling, 
Law  enforcement.  Toys. 

L  Conclusion 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  part  1500 
as  follows: 


P/^RT  1500-[AMENDEP] 

The  authority  citation  for  part  1500 
is  Revised  to  read  as  follows: 

uthority:  15  U.S.C.  1261-1277. 

t.  Section  1500.18(a)(7)  is  amended 
by  replacing  the  second  sentence  with 
tw  )  new  sentences  to  read  as  follows: 

§  1  >00.18    Banned  toys  and  other  banned 
an  cles  intended  for  use  by  children. 

*        •        •        * 

a)  *   *   * 

7)*  *  *  (But  see  §  1500.86(a)(5).) 
Tl  is  does  not  include  products  that  are 
CO  istructed  so  that  the  connecting 
mi  mbers  consist  of  plastic  rods 
in  egrally  molded  to  the  balls  and  are 
mi  lunted  on  a  pivot  so  that  movement 
of  the  balls  is  essentially  limited  to  a 
sii  gle  plane. 


§  1)00.86    [AiMENDED] 

i.  Section  1500.86(a)(5)(i)(B)  is 
an  ended  by: 

I.  Replacing  "100  pounds"  with  "445 
Ni  wtons  (100  pounds)"  and 

).  Adding  a  new  sentence  at  the  end 
of  the  paragraph,  to  read  as  follows: 

§  1600.86  Exemptions  from  classification 
as  a  banned  toy  or  other  t>anned  article  for 
usb  by  children. 

a)  •  •  * 
5)*  *  • 

B)  •  *  *  Clacker  balls  where  the 
m  iss  of  each  ball  is  less  than  12  grams 
(0  42  oz.)  and  the  distance  between  the 
ce  Jter  of  the  pivot  and  the  center  of  the 
bal  cannot  exceed  180  mm  (7.1  inches) 
m  ly  have  a  minimum  cord  breaking 
St  ength  of  less  than  445  Nev^rtons  (100 
p(  unds),  as  computed  by  the  following 
fo  mula: 

\djusted  Cord  Breaking  Strength  in 
N(  wtons=0.1382(mb)  (Rp).  where  mb=mass  of 
a  !  ingle  ball  in  grams  and 

lp=pivot  length  in  mm. 

•         •         •         *         • 

i.  Section  1500.86(a)(5)(ii)(B)  is 
at  tended  by: 

1.  Replacing  "5-pound"  with  "2.25  kg 
(5  pound)" 

).  Replacing  "2V4-inch"  with  "57-mm 
(2  A-inch) 

c.  Replacing  "48  inches"  with  "1220 
m  n  (48  inches)" 

d.  Replacing  "2%-inch  with  "60-mm 
(2  '/fa-inch)"  and 

e.  Adding  a  sentence  after  the  first 

se  ntence  and  before  the  last  sentence,  to 
re  >d  as  follows: 

§ '  500.86  Exemptions  from  classification 
M  a  banned  toy  or  other  tianned  article  for 
ui  a  by  children. 

a)  *  *  • 


(5)  •  *  • 

(ii)*  •  * 

(B)*  •  *  Clacker  balls  where  the  mass 
of  each  ball  is  less  than  12  grams  (0.42 
oz.)  and  the  distance  between  the  center 
of  the  pivot  and  the  center  of  the  ball 
cannot  exceed  180  mm  (7.1  inches)  may 
be  tested  by  dropping  the  impact  weight 
from  a  height  of  less  than  1220  mm  (48 
in.),  where  the  height  is  computed  as 
follows: 

Adjusted  drop  height  in 
mm=179xl0-5(mb)  (Rp2),  where 
mb=mass  of  a  single  ball  in  grams  and 

Rp=pivot  length  in  mm.  *  •  • 

•  *        •        •        * 

5.  Section  1500.86(a)(5)(ii)(D)  is 
amended  by: 

a.  Replacing  "100-pound"  with  "445 
Newton  (lOO-pound)"  and 

b.  Adding  two  sentences  before  the 
last  sentence,  to  read  as  follows: 

§  1 500.86  Exemptions  from  classification 
as  a  banned  toy  or  other  banned  article  foi 
use  by  children. 

(a)  •  •  * 

(5)*  *  • 

(ii)*  *  • 

(D)  *  *  *  Clacker  balls  where  the 
mass  of  each  ball  is  less  than  12  grams 
(0.42  oz.)  and  the  distance  between  the 
center  of  the  pivot  and  the  center  of  the 
ball  cannot  exceed  180  mm  (7.1  inches) 
may  be  tested  with  a  force  of  under  445 
Newtons  (100  pounds).  The  test  force 
for  these  clacker  balls  shall  be  the  same 
as  the  cord  breaking  strength  calculated 
in  §  1500.86(a)(5)(i)(B).  *  *  * 

•  •        •        •         • 

6.  Section  1500.86(a)(5)(ii)(E)  is 
amended  by: 

a.  Replacing  "50-pound"  with  "222- 
Newton  (50-pound)"  and 

b.  Adding  two  sentences  after  the  first 
sentence  and  before  the  last  sentence,  to 
read  as  follows: 

§  1 500.86  Exemptions  from  classification 
as  a  banned  toy  or  other  banned  article  for 
use  by  children. 

(a)*  •  • 

(5)*  •  • 

(ii)*  *  * 

(Ej*  *  *  Clacker  balls  where  the 
mass  of  each  ball  is  less  than  12  grams 
(0.42  oz.)  and  the  distance  between  the 
center  of  the  pivot  and  the  center  of  the 
ball  cannot  exceed  180  mm  (7.1  inches) 
may  have  their  holding  device  tested 
with  a  force  of  less  than  222  Newtons 
(50  pounds).  The  holding  device  test 
force  for  these  clacker  balls  shall  be  half 
of  the  cord  breaking  strength  calculated 
in  §  1500.86(a)(5)(i)(B).  *  *  * 


$1500.86    [Amended]    ^ 

7.  Section  1500.86(a)(5)(iv)(C)  is 
amended  by: 
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a.  Replacing  "one-quarter  inch"  with 
"6  mm  (V4  inch)"  and 

b.  Replacing  "one-eighth  inch"  with 
"3  mm  (Vb  inch)". 

8.  Section  1500.86(a)(5)(vi)  is 
amended  by  replacing  "rental"  in  the 
heading  of  the  first  column  of  the  table 
with  "retail". 

Dated:  February  18, 1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Appendix  1 — ^List  of  Relevant 
Documents 

(This  Appendix  will  not  be  printed  in  the 
Code  of  Federal  Regulations.) 

1.  Briefing  Package— Petition  HP  90-2— 
Clacker  Balls:  Executive  Summary  and 
briefing  memorandum  "Petition  HP  90-2: 
Clacker  Balls."  John  D.  Preston,  Project 
Manager.  CPSC  Directorate  for  Engineering 
Sciences,  dated  Jan.  27, 1992,  with  Tabs  A, 
C,  and  F-J. 

TAB  A— Petition. 

TAB  C — Photograph  of  petitioner's  clacker 
ball. 

TAB  F — Memorandum  from  Debbie 
Tinsworth,  CPSC/EPHA.  to  John  Preston. 
CPSC/ESME.  "Clacker  Ball  Incident  Data," 
April  18. 1991. 

TAB  G — Memorandum  from  Terrance  R. 
Karels.  CPSC/ECPA  to  John  Preston.  Project 
Manager,  "Qacker  Ball  Petition.  HP  90-2," 
July  23, 1991. 

TAB  H — Memorandum  from  John  Preston. 
CPSC/ESME.  "Petition  HP  90-2.  Clacker 
Balls,"  October  4. 1991. 

TAB  I — Memorandum  from  Bob  Poth, 
CPSC/CERM,  to  John  Preston,  Project 
Manager.  CPSC/ESME.  "Background  of  CE 
Action  on  "Newton's  Yo-Yo'."  Sept.  18, 1991. 

TAB  J — Proposed  Enforcement  Policy. 

2.  Tape  recording  of  Commission  briefing 
on  March  25, 1992. 

3.  Memorandum  from  John  Preston.  Project 
Manager,  to  the  Commission,  "Response  to 
Commission  Request  for  Options  and 
Resource  Estimates  to  Respond  to  the  Gacker 
Ball  Petition,"  June  5, 1992.  with  revised  vote 
sheet. 

4.  Commissioners'  ballot  vote  sheets, 
signed  June  29-30, 1992. 

5.  Letter  from  the  Commission's  Secretary 
to  Mr.  William  G.  Hones.  I^sident  of 
Fascinations  Toys  and  Gifts,  Inc..  dated  Sept. 
23, 1992. 

6.  Briefing  package  "Proposed 
Amendments  to  the  Clacker  Ball  Regulation 
at  16  CFR  Sections  1500.18(a)(7]  and 
1500.86(a)(5)."  consisting  of  Executive 
Summary,  briefing  memorandum,  and  Tabs 
A^. 

Briefing  Memorandum,  "Proposed  Rule 
Amending  the  Clacker  Ball  Regulation  at  16 
CFR  §  1500.18(a)(7)  and  §  1500.86(a)(5)." 
April  13, 1993. 

TAB  A — Photographs  of  products. 

TAB  B — Engineering  report  from  Scott 
Heh.  ESME,  "Engineering  Analysis 
Supporting  Proposed  Amendments  to  the 
Qacker  Ball  Regulation  at  16  CFR  Sections 
1500.18(a)(7)  and  1500.86(a)(5),"  December 
17. 1992. 


TAB  C — ^Memorandum  from  Suzanne  P. 
Cassidy.  EPHA.  "Injuries  and  Deaths 
Associated  with  Clacker  Balls,"  Feb.  1, 1993. 

TAB  D — Memorandum  from  A.  Homan, 
ECPA.  to  Scott  R.  Heh.  ESME,  "Regulatory 
Flexibility  and  Regulatory  Analyses. 
Economic  and  Environmental  Assessments: 
Proposed  Amendments  to  the  Clacker  Ball 
Regulations."  Decemt>er  10, 1992. 

TAB  E — Draft  Federal  Register  notice 

7.  58  FR  34385  (June  25, 1993). 

8.  Briefing  memorandum  from  Scott  Heh. 
Project  Manager,  to  the  Commission,  "Final 
Rule  Amending  the  Clacker  Ball  Regulation 
at  16  C.F.R.  Sections  1500.18(a)(7)  and 
1500.86(a)(5).  with  Tabs  A-E.  dated  January 
19, 1994: 

TAB  A — ^Photographs  of  Products. 

TAB  B — Memorandum  from  Suzanne 
Cassidy  EPHA.  to  Scott  Heh.  Project 
Manager,  "Injuries  and  Deaths  Associated 
with  Clacker  Balls."  dated  February  1. 1993. 

TAB  C — Memorandum  from  Suzanne 
Cassidy,  EPHA.  to  Scott  Heh.  Project 
Manager.  "Data  Update  on  Injuries  and 
Deaths  Associated  with  Clacker  Bails."  dated 
Novemt)er  4, 1993. 

TAB  D — Memorandum  from  A.  Homan. 
ECPA,  "Regulatory  Flexibility  and  Regulatory 
Analyses,  and  Economic  Assessments:  Final 
Regulatory  Amendments  to  the  Clacker  Ball 
Regulation."  dated  December  1. 1993. 

TAB  E— Draft  Federal  Register  notice. 

[FR  Doc.  94-4359  Filed  2-24-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  201  and  202 
[Docket  No.  R-04-1636:  FR-3021-F-02] 
RIN  2502-AF29 
Tiered  Pricing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 


Commissioner,  HUD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  implements  section 
203(t)  of  the  National  Housing  Act.  That 
section  prohibits  tiered  pricing 
involving  a  variation  in  mortgage  charge 
rates  that  exceeds  two  percentage  points 
for  FHA  insured  mortgages  made  by  a 
mortgagee  in  an  area.  The  purpose  of  the 
rule  is  to  eliminate  a  mortgagee's 
discriminatory  pricing  of  FHA  insured 
mortgages  in  a  particular  area  that 
would  either  discourage  home 
purchases  or  place  an  unfair  burden  of 
costs  on  the  Irarrower.  The  rule  also 
implements  section  539(a)(2)  of  the 
National  Housing  Act  by  providing  a 
procedure  for  requests  for  determination 


of  a  mortgagee's  compliance  with  tiered 
pricing  restrictions  or  compliance  by  a 
mortgagee  or  Title  I  lender  with  related 
prohibitions  on  establishing  minimtmi 
loan  amounts. 

EFFECTIVE  DATE:  March  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
Registration.  Department  of  Housing 
and  Urban  Development,  room  9156, 
451  Seventh  Street  SW..  Washington. 
DC  20410,  Telephone  Number  (202) 
708-1824;  TDD  telephone  number  (202) 
708-4594.  (These  are  not  toU-firee 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  numbers  2502- 
0265  and  2502-0059. 

Section  330(a)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  entitled  "Limitation  on  Tiered 
Pricing  Practices,"  amended  Section  203 
of  the  National  Housing  Act  to  add 
subsection  (t).  The  new  provision 
restricts  "tiered  pricing"  of  single  family 
FHA-insured  mortgages.  "Tiered 
pricing"  occurs  when  a  mortgagee  varies 
its  charges  for  the  same  type  of  mortgage 
in  the  same  area,  usually  based  on  the 
principal  amount  of  the  loan. 

Under  section  203(t),  no  mortgagee 
may  make  or  hold  FHA  insured 
mortgages  if  the  customary  lending 
practices  of  the  mortgagee,  as 
determined  by  HUD,  provide  for 
variations  of  more  than  two  percentage 
points  in  the  mortgage  charge  rate  based 
on  interest  rate,  level  of  discount  points, 
loan  origination  fees,  or  any  other 
amount  charged  to  a  mortgagor  by  the 
mortgagee  with  respect  to  a  mortgage 
made  within  a  designated  area.  The 
section  is  concerned  with  lending 
practices  that  may  unfairly  impose  costs 
and  charges  that  are  higher  for  smaller 
loans  than  for  larger  loans. 

HUD  published  a  proposed  rule  on 
July  14, 1993,  58  FR  37885,  with  a 
request  for  public  comments.  HUD 
received  37  public  comments.  More 
than  half  were  from  State  Bankers 
Associations;  comments  also  were 
received  from  the  American  Bankers 
Association,  the  Mortgage  Bankers 
Association,  and  mortgagees.  The 
following  section  summarizes  the 
principal  points  of  the  public 
comments,  explains  how  HUD  has 
responded  to  the  public  comments,  and 


explains  additional  changes  that  HUD 
has  made  in  the  final  rule. 

n.  Public  romments  and  Provisions  of 
Final  Rule 

Genera] 

Most  of  the  comraenters  agreed  that 
tiered  pricing  in  the  form  of  excessive 
variation  in  mortgage  charge  rates 
should  be  discouraged,  but  most 
commenters  also  argued  that  the 
proposed  rule  would  drive  mortgagees 
away  from  the  FHA  programs.  The 
principal  reasons  cited  were  the  failure 
of  the  proposed  rule  to  recognize 
legitimate  differences  in  pricing  based 
on  the  fact  that  lower  balance  loans  cost 
more  to  originate,  and  excessive 
recordkeeping  requirements  in  the 
proposed  rule.  HUD  believes  that  the 
commenters  have  overstated  the 
burdensome  effect  of  the  proposed  rule 
(as  distinguished  from  the  statutory 
command).  HUD  has  concluded, 
however,  that  the  lending  community 
will  benefi*  from  additional  information 
concerning  the  manner  in  which  HUD 
intends  to  apply  the  final  rule.  The 
following  discussion  should  provide 
additional  information  on  HUD's 
intentions  that  may  alleviate  some  of  the 
commenters'  concerns. 

Many  commenters  observed  that  the 
two  percentage  point  limit  on  variation 
in  mortgage  charge  rates  may  force 
mortgagees  to  either  suffer  losses  on  the 
smallest  loans  (which  must  still  be 
offered  due  to  an  earlier  statutory 
provision)  or  overprice  the  largest  loans. 
Either  effect  could  lead  mortgagees  to 
withdraw  from  FHA  single  family 
programs.  In  this  rule,  HUD  has 
attempted  to  interpret  the  statute  in  a 
way  that  preserves  the  ability  of 
mortgagees  to  participate  profitably  in 
FHA  single  family  programs  while 
honoring  the  letter  and  spirit  of  the 
statute. 

Calculation  and  Comparison  of 
Mortgage  Charge  Rate 

A.  General 

Many  commenters  expressed 
confusion  over  how  mortgage  charge 
rates  would  be  calculated  and  how  HUD 
would  determine  which  variations  in 
charges  were  acceptabla  Mortgages  will 
be  compared  to  determine  excess 
variations  in  mortgage  charge  rates  only 
if:  (1)  They  are  of  the  same  mortgage 
type,  (2)  from  the  same  area  and  (3)  the 
amoimts  charged  by  the  mortgagee  were 
determined  on  the  same  day  or  during 
some  other  reasonably  limited  period. 
Items  1  and  2  will  be  discussed  in  more 
detail  later  under  separate  headings. 
The  purpose  of  the  comparison  is  to 
determine  whether  a  mortgagee's 
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cu  ;tomary  lending  practices  include 
eil  ler  variations  in  mortgage  charge 
ral  BS  (determined  primarily  by  the 
discount  point  spread  for  each  interest 
rate  offered)  that  exceed  two  percentage 
pa  nts,  or  lesser  variations  that  are 
ur  related  to  variations  in  the 
m(  irtgagee's  actual  costs  in  making 
loj  ns. 

B.  Two  Percentage  Point  Variation 

.  ^s  explained  in  the  preamble  to  the 
pr  iposed  rule,  HUD's  determination  of 
wl  ether  the  permissible  two  percentage 
po  nt  variation  is  exceeded  will 
pr  marily  be  based  on  a  review  of 
di!  count  points  charged  by  the 
m(  rtgagee.  The  rule  prevents  a 
m(  rtgagee  from  offering  an  interest  rate 
on  y  for  certain  size  loans.  For  any  given 
inl  erest  rate  offered  in  an  area  for  a 
m<  rtgage  typp  during  the  time  period 
un  ier  review,  mortgages  should  be 
av  ilable  to  all  applicants  without  a 
dil  ference  in  discount  points  of  greater 
thi  n  two  f>ercentage  points.  Charges 
CO  lected  by  the  mortgagee  for  third 
pa  ty  services  would  not  be  considered 
foi  tiered  pricing  purposes.  HUD's 
ex  )erience  is  that  all  mortgagees 
ty]  ically  will  collect  the  maximum  1% 
ori  pnation  fee  so  that  the  fee  will  be 
di!  regarded  in  reviewing  variations  in 
ch  irges. 

lUD  expects  a  mortgagee  to  charge  a 
m<  rtgagor  only  the  origination  fee, 
di;  count  points  and  interest  to  cover  its 
co(  ts  (excluding  payments  for  third 
pa  ty  services).  HUD  regulations  do  not 
pe:  mit  mortgagees  to  charge  other  fees 
su(  h  as  document  preparation  fees  or 
clc  sing  fees  for  services  provided  by 
th«  ir  own  employees.  (Some  mortgagees 
art  permitted  to  use  appraisers  and/or 
ins  pectors  on  their  staffs.  For  purposes 
of  his  rule,  the  amounts  collected  by  a 
mc  rtgagee  for  the  services  of  its  staff 
ap  iraisers  and/or  inspectors  are 
coi  isidered  analogous  to  third  party 
seri'ices  and  are  not  included  in 
m(  rtgagee  charges.) 

'  bus,  for  purposes  of  the  two 
pe  centage  point  variation  there  will 
ort  inarily  be  no  need  to  consider  other 
fee  5  or  charges.  Mortgagees  that 
est  iblish  other  fees  or  charges  should  be 
cei  :ain  that  they  are  acceptable  to  the 
loc  il  HUD  Office  as  reasonable  and 
cui  tomary.  Mortgagees  are  also  on 
no  ice  that  HUD  wall  consider  them  in 
del  ermining  compliance  with  the  two 
pel  ::entage  point  limitation  on 
vai  ations  even  if  the  spread  in  discount 
po  nts  among  mortgages  is  less  than  two 
pel  cent. 

!  everal  commenters  noted  that  any 
flal  fee  will  necessarily  have  a  greater 
im  >act  on  the  mortgage  charge  rate  for 
a  s  nail  loan  than  for  a  larger  loan. 


making  it  more  difficult  to  comply  with 
the  two  percent  variation.  It  is  probable 
that  Congress  did  not  expect  significant 
flat  fees  for  ser\'ices  to  be  charged  by  the 
mortgagee  because  such  services  are 
ordinarily  to  be  compensated  through 
the  1%  origination  fee.  However,  the 
statutory  definition  of  mortgage  charge 
rate  refers  to  "any  other  amoimt  charged 
to  a  mortgagor  with  respect  to  an 
insured  mortgage."  The  Department 
interprets  this  language  as  excluding  flat 
fees  for  mortgagee  services  distinct  fronn 
the  actual  making  of  the  loan  (justifying 
the  treatment  of  staff  appraisers  and 
staff  inspectors  described  above)  but  the 
Department  finds  no  blanket  authority 
to  disregard  any  flat  fees  charged  by  the 
mortgagee  for  any  part  of  its  role  in  the 
actual  underwriting  and  closing  process. 

Two  commenters  addressed  me 
proposed  §  202.20(d)  which  would 
require  that  any  interest  rate  offered  for 
a  mortgage  type  be  available  for 
mortgages  of  any  principal  amoimt. 
HUD  has  responded  to  one  comment  by 
clarifying  in  the  final  rule  that  this 
requirement  applies  only  within  an  area 
as  defined  by  the  rule.  Another 
commenter  argued  that  the  proposed 
rule  conflicted  with  the  tiered  pricing 
statute  because  the  proposed  rule  would 
require  a  mortgagee  to  recover  a 
variance  in  costs  in  making  different 
loans  through  variances  in  points  rather 
than  interest  rates,  whereas  the  statute 
left  to  the  mortgagee  the  discretion  to 
recover  differences  through  either 
means  or  a  combination  of  them.  The 
commenter  is  correct  that  the  statute 
refers  to  variations  between  mortgage 
charge  rates  instead  of  variations  in 
discount  points.  If  HUD  permitted 
certain  interest  rates  to  be  reserved  for 
certain  size  loans,  HUD  would  have 
needed  to  propose  a  rule  that  in  all 
cases  required  a  mathematical 
calculation  of  a  specific  mortgage  charge 
rate,  taking  into  account  at  least  interest, 
rates,  discount  points  and  origination 
fees.  Under  such  an  approach  a 
mortgagee  could  have  reserved  certain 
interest  rates  for  certain  loans. 

Such  an  approach  may  have  been 
closer  than  the  proposed  rule  to  the 
literal  language  of  Uie  statute.  HUD 
determined  that  the  statute  permitted  a 
different  and  less  complex  approach. 
The  compliance  burden  on  mortgagees 
as  well  as  the  monitoring  burden  on 
HUD  is  greatly  reduced  if  the  primary 
comparison  between  mortgages  is 
limited  to  discount  points  only  so  that 
no  calculation  is  required.  A  single 
commenter  objected  to  this  approach, 
while  nearly  all  commenters  urged  a 
reduction  in  regulatory  burden.  HUD 
will  use  its  simpHfied  approach  of 
focussing  on  one  component  of  the 
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mortgage  charge  rate  (discount  points) 
in  lieu  of  a  more  complex  and 
burdensome  approach. 

C  Variation  in  Costs 

For  a  mortgagee  which  is  in 
compliance  with  the  two  percentage 
point  limitation  on  variation  in 
mortgage  charge  rates,  the  statute  also 
requires  that  HUD  ensure  that  any 
variations  in  mortgage  charge  rates  "are 
based  only  on  actual  variations  in  fees 
or  costs  to  the  mortgagee  to  make  the 
loan."  This  requirement  was  contained 
in  the  proposed  rule  in  §  202.20(a). 
Many  commenters  expressed  concern 
over  how  HUD  would  determine  the 
costs  to  make  a  loan.  In  effect, 
commenters  wanted  to  know  whether 
HUD  would  look  solely  at  a  mortgagee's 
direct  expenditures  and  overhead  in 
determining  the  cost  of  making  a  loan  or 
whether  the  origination  fees  and  value 
of  servicing  rights  generated  in  making 
the  loan  would  also  be  considered  to 
arrive  at  a  net  cost.  Loans  of  different 
sizes  might  appear  to  have  similar  costs 
until  origination  fees  and  servicing 
value  are  considered. 

Origination  fees  necessarily  vary 
because  they  are  set  at  1%  of  the  loan 
amount.  Commenters  also  explained 
that  servicing  value  might  be 
nonexistent  for  the  smallest  loans  but 
could  be  a  significant  factor  that 
partially  or  completely  offsets  costs  for 
a  larger  loan.  If  these  items  were 
considered  so  that  net  costs  were 
compared  and  points  were  allowed  to 
make  up  the  difference  in  net  costs 
between  small  and  large  loans, 
mortgagees  would  have  less  difficulty  in 
complying  with  the  rule. 

HUD  did  not  address  this  issue 
specifically  in  the  proposed  rule.  HUD 
agrees  with  commenters  that  the  statute 
was  not  intended  to  prevent 
consideration  of  the  variations  in 
origination  fee  income  and  servicing 
values  as  factors  offsetting  other 
variations  in  costs.  HUD  has  added 
language  to  §  202.20(a)  of  the  final  rule 
to  clarify  that  net  costs  will  be 
considered.  Section  202.20(a)  has  also 
been  revised  to  improve  organization. 

One  commenter  proposed  that 
variation  in  mortgage  charge  rates  up  to 
two  percentage  points  be  permitted 
whenever  the  mortgagee  can 
demonstrate  that  it  is  not  recovering  for 
any  mortgage  more  than  its  average  cost 
to  originate  all  mortgages.  "The  lender 
should  be  prohibited  from  creating 
classes  of  mortgages  and  allocating 
differing  costs  to  those  classes,"  wrote 
the  commenter.  The  Department  agrees 
that  the  mortgagee  may  allocate  the 
same  average  basic  cost  for  all  mortgages 
within  a  mortgage  type,  or  for  all 


mortgages,  provided  that  this  approach 
is  documented  in  the  mortgagee's 
records.  Information  submitted  by 
commenters  suggested  that  mortgagees 
do  have  information  on  the  average 
basic  cost  of  originating  an  FHA-insured 
mortgage  (without  considering  the  value 
of  servicing)  produced  by  allocating 
general  overhead  among  the  mortgages 
originated.  One  commenter  used  an 
estimate  of  $1,000  "unit  cost"  plus  a 
commission  that  varied  with  loan  size, 
resulting  in  a  cost  range  of  $1,1 75- 
$1,700  for  loans  of  $25,00O-$100,000. 
Another  reported  typical  loan  costs  of 
$1500-$1800.  Another  stated  that  all 
FHA-insured  single  family  mortgages, 
regardless  of  size,  cost  approximately 
the  same  to  originate.  An  industry  study 
by  the  Mortgage  Bankers  Association  of 
America  based  on  1991  data  from  185 
mortgagees  (not  limited  to  FHA-insured 
mortgages)  indicated  somewhat  higher 
expenses  for  producing  a  loan — an 
average  of  $2,332  for  all  companies 
studied,  $2,183  for  companies  that 
purchase  less  than  10%  of  their  loan 
production,  and  $1,884  for  the  ten 
companies  in  the  study  with  the  highest 
profit.  HUD  will  not  question  a 
mortgagee  that  documents  its  costs  by 
using  an  average  basic  production  cost 
in  these  ranges  for  all  sizes  of  FHA- 
insured  mortgages  and  any  additional 
documented  costs  varying  directly  due 
to  loan  size,  such  as  for  commission.  A 
mortgagee  that  wants  to  justify  its  costs 
variations  by  using  differing  basic  costs 
for  particular  mortgages  within  a 
mortgage  type  will  need  to  document 
any  actual  difference  in  costs  but  will 
not  be  prohibited  from  attempting  to  do 


so. 


D.  Other  Comments  on  Mortgage  Charge 
Rates 

A  few  commenters  disagreed 
completely  with  HUD's  approach  to 
determining  mortgage  charge  rates.  They 
argued  that  HUD  should  use  the  annual 
percentage  rate  (APR)  determined  under 
the  Truth  in  Lending  Act  as  the 
mortgage  charge  rate.  HUD  considered 
this  approach  when  developing  the 
proposed  rule  but  did  not  pursue  the 
idea.  The  APR  could  be  useful  in 
determining  compliance  with  the  two 
percentage  point  limit  on  variation,  but 
the  simplicity  of  comparing  two  APRs 
does  not  seem  to  be  any  great  advantage 
over  the  simplicity  of  comparing 
discount  points  under  the  proposed 
rule.  Use  of  the  APR  could  not  help  to 
determine  whether  variations  in  fees 
and  charges  within  the  two  percentage 
point  limitation  were  justified.  In 
addition,  the  APR  includes  charges  not 
under  the  control  of  the  mortgagee,  such 
as  chaises  for  the  appraisal,  credit 


report  and  other  third  party  closing 
services,  that  would  distort  the 
application  of  the  two  percent  tolerance 
that  Congress  intended  to  be  applied 
only  to  mortgagee  charges.  It  might  be 
possible  to  develop  some  other 
tolerance  applied  to  APR  variations  that 
approximated  the  effect  of  the  two 
percent  variation  for  mortgage  charge 
rates,  but  HUD  has  no  clear  authority  to 
abandon  the  specific  terms  of  the 
statute.  If  Congress  had  intended  that 
HUD  attack  the  tiered  pricing  problem 
through  comparison  of  APRs,  it  could 
easily  have  said  so  instead  of 
developing  the  distinct  concept  of 
mortgage  charge  rates. 

Two  commenters  questioned  the 
statement  in  the  preamble  to  the 
proposed  rule  that  HUD  would  review 
any  practices  that  pass  closing  costs  and 
charges  to  the  seller,  in  addition  to 
items  paid  by  the  mortgagor.  The 
commenters  stated  that  HUD  lacked 
statutory  authority  to  review  fees 
charged  to  the  seller.  One  stated  that  at 
a  minimum  the  rule  should  clarify  that 
fees  paid  by  the  seller  should  be 
reviewed  to  determine  whether  they 
were  charged  to  circumvent  the  tiered 
pricing  rule  and  that  there  would  be  no 
other  scrutiny. 

The  commenters'  remarks  regarding 
statutory  authority  presumably  refer  to 
the  statutory  definition  of  "mortgage 
charge  rale"  as  including  various  items 
"charged  to  a  mortgagor  with  respect  to 
an  insured  mortgage."  This  could 
exclude  some  items  that  a  mortgagee 
would  not  charge  to  a  mortgagor,  such 
as  a  seller's  share  of  a  settlement  fee  in 
a  jurisdiction  in  which  sellers  share 
responsibility  for  the  mortgagee's  cost  of 
conducting  a  settlement.  HUD  does  not 
agree  that  the  law  precludes  review  of 
one  or  more  items  of  closing  costs 
merely  because  actual  payment  may 
have  been  made  by  the  seller  in  the 
particular  transaction.  The  law  applies 
to  the  mortgagee's  customary  lending 
practices,  not  to  the  terms  negotiated 
between  particular  sellers  and  buyers. 

For  example,  assume  that  the  parties 
to  the  sale  are  able  to  negotiate  the 
manner  in  which  they  will  share  the 
responsibility  for  paying  discount 
points  to  the  mortgagee.  If  the  mortgagee 
charges  three  extra  points  for  a  small 
mortgage  as  compared  to  a  large  one  at 
the  same  interest  rate,  the  mortgagee  is 
not  in  compliance  with  the  tiered 
pricing  restriction  merely  because  the 
seller  in  the  smaller  transaction  has 
agreed  to  pay  one  or  two  points  on 
behalf  of  the  mortgagor,  lliat  aspect  of 
the  seller-mortgagor  negotiation  does 
not  modify  the  mortgagee's  customary 
lending  practices,  which  are  to  charge  a 
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mortgagor  an  impermissible  amount  of 
extra  points  for  the  smaller  loan. 

Recordkeeping 

Most  commenters  viewed  as 
excessively  burdensome  the 
requirement  in  §  202.20(h)  of  the 
proposed  rule  that  mortgagees  retain  for 
three  years  records  on  pricing 
information  "satisfactory  to  the 
Secretary".  The  following  comment 
represents  a  typical  reaction:  "The 
creation  of  a  separate  and  distinct    . 
recordkeeping  system  for  this  particular 
proposed  rule  is  excessive."  Another 
complained  of  "the  sheer  volume  and 
extent  of  the  loan  dociunentation 
requirement."  Another  asserted  that  the 
proposal  "requires  banks  to  make 
extensive  calculation  of  variables." 
Commenters  did  not  oHier  any 
suggestions  as  to  how  HUD  could 
monitor  compliance  with  the  statute  if 
it  had  no  access  to  historical  records  on 
a  mortgagee's  pricing  policies. 

HUD  deliberately  proposed  a  rule  that 
minimized  a  mortgagee's  recordkeeping 
burden  and  that  did  not  require  a 
separate  and  distinct  recordkeeping 
system.  HUD  might  have  pursued 
approaches  that  would  have  placed 
substantial  new  recordkeeping  and 
reporting  burdens  on  a  mortgagee,  such 
as  requiring  all  pricing  sheets  to  be 
submitted  to  a  local  HUD  office  when 
they  are  adopted,  or  requiring  a 
mortgagee  to  calculate  a  mortgage 
charge  rate  for  each  FHA  insiued  single 
family  mortgage  or  requiring  a 
mortgagee  to  develop  its  own 
comparisons  of  its  mortgage  charge 
rates.  HUD  ( hose  instead  not  to  specify 
new  records  that  a  mortgagee  must 
develop  and  maintain.  Under  current 
FHA  policies  and  under  the  regulations 
implementing  the  Equal  Credit 
Opportunity  Act,  12  CFR  part  202, 
mortgagees  must  retain  loan  files  for 
both  rejected  and  closed  loan 
apphcations  for  two  years.  The  rule 
does  not  add  significantly  to  this 
burden. 

Files  for  closed  loans  will  ordinarily 
contain  information  showing  the  date 
and  terms  when  the  mortgage  charges 
were  locked  in.  Loan  files  for  rejected 
loans  should  also  contain  sufficient 
information  on  the  pricing  of  the  loan  if 
processing  progressed  far  enough  for 
specific  loans  terms  to  be  considered. 
However,  the  rule  does  not  require  that 
pricing  information  be  retained  on  an 
individual  loan  basis.  The  focus  of  the 
rule  is  on  tl.e  "customary  lending 
practices"  of  a  mortgagee.  A  mortgagee 
could  choose  to  retain  its  pricing  sheets 
for  two  years  as  evidence  of  its  general 
pricing  policies  and  as  a  simple  way  to 
demonstrate  compliaix»  with  the 


regi  ilation.  The  final  rule  does  not 
die  ate  whether  a  mortgagee  keeps 
inf(  rmation  on  mortgage  charges  on  an 
ind  vidual  loan  basis,  as  a  general 
rec(  rd  on  its  pricing  policies,  or  both. 
Sin  ilarly,  a  mortgagee  that  wishes  to 
ens  ae  consideration  of  factors  offsetting 
din  ct  costs  may  include  evidence  of 
var  ations  in  origination  fees  and  the 
vail  le  of  servicing  rights  either  in  the 
ind  vidual  loan  files  or  in  some  other 
fori  1  that  is  available  to  HUD  monitors. 

1  le  comments  suggest  that  the 
nee  jssary  information  is  routinely 
ava  lable  to  a  mortgagee  with  respect  to 
eac  1  loan  that  is  underwritten  since  the 
inf(  rmation  is  a  basis  for  pricing  the 
par  icular  loan.  It  is  a  simple  matter  and 
not  a  substantial  new  burden  to  include 
the  information  in  the  loan  file,  or 
oth  irwise  maintain  it  elsewhere  if  the 
moi  tgagee  so  chooses. 

I :  short,  all  that  the  final  rule  requires 
is  t  lat  a  mortgagee  be  able  to  provide 
rec(  irds  to  HUD  diuing  routine  HUD 
moi  tgagee  monitoring  (or  otherwise 
put  iuant  to  a  general  inquiry  as 
dis<  ussed  below  in  Section  m).  in  a 
fon  1  determined  by  the  mortgagee  and 
consistent  with  existing  legal 
req  lirements  for  recordkeeping,  that 
wil  enable  HUD  to  obtain  answers  to  a 
few  basic  questions:  What  charges  has  a 
moi  tgagee -imposed  on  mortgagors  for  its 
moi  tgages,  of  a  particular  mortgage  type 
in  e  particular  area,  during  a  specified 
tim »  period?  If  the  charges  vary  between 
moi  tgages  of  the  same  interest  rate, 
moi  tgage  type  and  area,  what  is  the 
spe  :ific  reason  for  the  amount  of 
var  ance?  If  the  mortgagee  has 
inf(  rmation  available  to  answer  these 
que  stions  (and  HUD  expects  that 
moi  tgagees  already  have  such 
inf(  rmation  without  the  requirements  of 
this  rule),  then  the  mortgagee  has 
reo  irds  "satisfactory  to  the  Secretary." 
HU  D  will  inform  mortgagees  if  the 
rea  trds  ordinarily  retained  by 
moi  tgagees  are  found  to  be  insufficient 
in  t  le  course  of  applying  the  rule  and 
moi  e  specific  requirements  are  needed. 

/  few  commenters  questioned  the 
refc  rence  in  §  202.20(h)  of  the  proposed 
ruh  to  data  required  under  regulations 
imi  lamenting  the  Home  Mortgage 
Dis  :losure  Act  (HMDA).  The  rule  does 
not  affect  existing  HMDA  requirements, 
eiti  er  by  adding  to  information  that 
mu  it  be  reported  for  HMDA  purposes  or 
by  1  elieving  mortgagees  of  any  reporting 
reqi  Lirements.  The  final  rule  has  been 
cor  ected  to  acknowledge  that  not  all 
FR  l-approved  mortgagees  are  required 
to  r  sport  under  HMDA.  Mortgagees  that 
are  lot  covered  by  HMDA  are  subject  to 
sim  lar  requirements  with  respect  to 
app  ications  and  closed  loans  involving 
FR  L-insured  mortgages  pursuant  to 


HUD's  responsibilities  under  the  Fair 
Housing  Act,  Mortgagee  Letter  90-25 
and  other  mortgagee  letters,  and 
Handbook  4155.1  REV-4.  paragraph  3- 
14G.1. 

Responsibility  of  Sponsors/Wholesalers/ 
Investors 

Ten  commenters  disagreed  with  the 
Department's  position  in  the  preamble 
to  the  proposed  rule  regarding 
responsibility  of  sponsors/wholesalers/ 
investors.  The  Department  proposed  to 
hold  responsible  for  an  originator's 
tiered  pricing  violations  the  sponsor 
mortgagee  (if  the  originator  was 
approved  by  HUD  as  a  loan 
correspondent)  or  any  wholesaler/ 
investor  mortgagee  that  had  arranged 
prior  to  closing  to  fund  and  purchase 
the  mortgage  (i.e.,  through  table 
funding).  "This  would  involve 
interpreting  the  statutory  phrase 
"customary  loan  practices"  as 
applicable  to  the  wholesale  purchases  of 
mortgages  fit)m  the  originator  and 
including  the  purchased  loans. 

Commenters  stated  that  the 
mortgagees/investors  at  the  wholesale 
level  lacked  the  ability  to  dictate  the 
amounts  charged  to  a  mortgagor  by  the 
originating  mortgagee  and  therefore 
should  not  be  held  responsible.  Some 
commenters  also  stated  that  a  sponsor 
has  no  knowledge  of  the  various  prices 
charged  by  its  loan  correspondents  and 
no  way  to  monitor  them.  Many 
commenters  also  pointed  out  that  an 
originating  loan  correspondent  could 
have  many  sponsors,  and  that  HUD 
should  not  hold  a  single  sponsor 
responsible  for  the  loan  practices  of  the 
loan  correspondent  including  loans 
originated  for  other  sponsors. 

The  Department  stated  in  the 
proposed  rule  preamble  that  its  intent 
was  to  "most  effectively  regulate  those 
directly  responsible  for  tiered  pricing." 
Responsibility  can  be  the  result  of 
action  or  inaction  by  the  sponsor  or 
wholesale  purchaser.  The  Department's 
experience  in  examining  possible  tiered 
pricing  violations  has  been  that  loan 
originators  attribute  any  violations  to 
the  requirements  of  mortgagees  at  the 
wholesale  level.  The  Department  agrees 
that  this  is  not  always  the  case.  The 
Department  does  not  view  as 
dispositive,  however,  the  fact  that  the 
tiered  pricing  practices  at  the  retail  level 
may  not  have  been  expressly  dictated  by 
the  wholesale  mortgagee.  The 
Department  believes  that  there  are  other 
ways  in  which  the  wholesaler's 
requirements  and  practices  may  lead  to 
tiered  pricing  that  is  not  in  compliance 
with  the  statute. 

The  commenters  generally  appeared 
to  accept  the  Department's  position  that 
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the  practices  of  wholesale  lenders  in 
setting  terms  for  the  mortgages  that  they 
fund  or  purchase  can  come  within  the 
scope  of  the  statutory  term  "customary 
lending  practices"  if  they  have  the  effect 
of  leading  to  discriminatory  pricing  by 
the  originating  mortgagees  in  violation 
of  the  tiered  pricing  restrictions.  The 
disagreement  is  over  whether,  in  fact, 
that  effect  follows  from  t>'pical 
arrangements. 

Current  regulations,  at  24  CFR 
202.15(c)(6),  provide  that  each  sponsor 
of  a  loan  corres(>ondent  shall  be 
responsible  to  the  Secretary  for  the 
actions  of  its  loan  correspondent  in 
originating  mortgages,  imless  applicable 
law  or  regulation  requires  specific 
knowledge  on  the  part  of  the  party  to  be 
held  responsible.  "This  principle  applies 
to  the  tiered  pricing  area.  It  is  limited  to 
those  mortgages  with  which  the 
particular  sponsor  mortgagee  is 
involved,  not  mortgages  originated  for 
sale  to  other  mortgagees.  The  sponsor  is 
required  to  underwrite  the  FHA  insured 
loans  that  it  will  purchase  from  the  loan 
correspondent,  24  CFR  202.15(c)(1).  The 
sponsor  is  not  ignorant  of  the  lending 
practices  of  its  correspondent  with 
respect  to  such  loans.  The  Department 
will  provide  a  sponsor  the  opportunity 
to  explain  why  it  should  not  be  regarded 
as  responsible  for  a  particular  tiered 
pricing  violation  of  its  loan 
correspondent  with  respect  to  loans  that 
it  underwrites,  but  the  Department  does 
not  agree  that  sponsors  generally  cannot 
be  regarded  as  responsible  for  the 
pricing  of  loans  by  loan  correspondents. 

In  the  proposed  rule  HUD  stated  its 
intention  to  treat  wholesale  purchasers 
providing  table  funding  for  a  mortgagee 
in  the  same  manner  as  HUD-approved 
sponsors.  At  least  one  commenter 
specifically  objected  to  any  application 
of  the  rule  to  a  table  funding  situation. 
The  comment'er  cited  a  1992  ruling  of 
the  Emerging  Issues  Task  Force  of  the 
Financial  Accoimting  Standards  Board 
(FASB),  the  governing  body  of  the 
accounting  profession,  that  a  table 
funding  arrangement  should  be 
accounted  for  as  a  purchase  if  the  loan 
is  legally  structiu«d  as  an  origination  by 
the  correspondent  and  if  the 
correspondent  is  independent  of  the 
mortgage  banking  enterprise.  HUD  does 
not  agree  that  this  accounting  ruling 
should  govern  the  distinct  issue  of 
responsibility  for  tiered  pricing 
practices.  Even  if  the  mortgagee/investor 
providing  table  funding  is  not  an 
approved  sponsor  purchasing  from  a 
loan  correspondent,  HUD  will  regard 
the  mortgagee/investor  as  responsible 
for  tiered  pricing  violations  if  the 
requirements  of  the  funding  mortgagee 
have  the  effiact  of  leading  to  a  tiered 


pricing  violation  by  the  loan  originator. 
HUD  has  revised  §  202.20(a)  to  state.this 
principle  in  the  final  rule.  HUD 
continues  to  distinguish  approved 
sponsors  fit)m  other  mortgagees 
providing  table  funding  because  other 
mortgagees  do  not  have  the  general 
responsibility  for  the  correspondent/ 
originator  stated  in  §  202.15(c)(6). 

Application  of  Rule  to  All  Sin^e  Family 
Programs 

Numerous  commenters  objected  to 
applying  the  rule  to  all  FHA  single 
family  programs  rather  than  limiting  the 
rule  to  the  section  203  programs 
mentioned  in  the  legislation.  The 
commenters  viewed  this  as  a  major 
extension  of  the  scope  of  tiered  pricing 
restrictions,  and  beyond  HUD's  legal 
authority.  One  commenter  supported 
HUD's  approach. 

Section  203(t)  can  be  read  as  only 
requiring  HUD  to  consider  section  203 
mortgages  when  determining  whether 
the  customary  lending  practices  of  a 
mortgagee  violate  the  tiered  pricing 
restrictions.  Most  Section  203  mortgages 
are  insured  under  the  basic  Section 
203(b)  program;  insurance  is  also 
available  in  specific  circumstances 
under  Sections  203  (h).  (i).  (n)  or  (k). 
HUD  does  not  agree  that  it  lacks 
authority  to  consider  practices  under 
other  FHA  single  family  programs  and 
concludes  that  there  is  good  reason  to 
look  beyond  section  203  to  other  single 
family  programs  as  well. 

For  FY  1993.  approximately  84.5 
percent  of  single  family  mortgage  loans 
receiving  FHA  insurance  were  insured 
under  section  203  programs  so  that 
single  family  mortgagees  will  not  be 
subject  to  significant  extra  burdens  by 
including  other  programs  in  this  rule. 
The  principal  non-section  203  mortgage 
insurance  program  is  the  section  234(c) 
program  for  insiuance  of  condominium 
unit  mortgages  with  approximately  7.7 
percent  of  insuired  mortgages  in  FY 
1993.  There  is  no  jjolicy  reason  why  the 
practice  of  tiered  pricing  should  be 
viewed  differently  for  section  234(c) 
mortgages  as  for  section  203(b) 
mortgages.  It  should  be  restricted  in 
both  programs.  In  addition,  the 
Department  anticipates  that  additional 
significant  single  family  programs  may 
be  added  to  the  National  Housing  Act 
outside  of  section  203  with  the  same 
potential  for  discriminatory  treatment 
through  tiered  pricing.  The  law  should 
not  be  interpreted  to  require  specific 
amendment  of  section  203(t)  as  a 
prerequisite  to  addressing  tiered  pricing 
concerns  in  new  programs;  the  better 
reading  is  that  the  law  permits  HUD  to 
attack  any  tiered  pricing  concerns  for 


each  new  program  without  the  need  for 
express  new  authority. 

The  general  rulemaking  authority  in 
section  211  of  the  National  Housing  Act 
permits  HUD  to  adopt  rules  and 
regulations  that  it  regards  as  necessary 
to  cairy  out  Title  11  of  the  National 
Housing  Act;  that  authority  [jermits 
HUD  to  adopt  and  apply  its  mortgagee 
approval  requirements  generally  to  all 
programs  and  the  tiered  pricing 
restrictions  are  being  adopted  in  the 
regulations  as  an  additional  section  of 
the  mortgagee  approval  requirements.  In 
section  539  of  the  National  Housing  Act, 
which  will  be  discussed  in  a  later 
section.  Congress  acknowledged  the 
relationship  of  the  tiered  pricing 
restrictions  of  section  203(t)  with  the 
prohibition  of  a  minimum  loan  amount 
in  section  535  of  the  National  Housing 
Act.  Congress  required  the  Secretary  to 
assess  the  compliance  of  a  mortgagee 
with  both  requirements  in  connection 
with  any  HUD  examination  of  a 
mortgagee,  and  required  a  single 
procedure  for  a  private  individual  to 
require  determination  of  a  mortgagee's 
compliance  with  both  requirements. 
Section  535  has  already  been 
implemented  by  regulation  for  all  single 
family  programs  and  it  is  reasonable  to 
keep  the  same  broad  approach  for  the 
related  provision.  The  Department  is 
sympathetic  to  the  commenters'  concern 
that  extension  of  the  tiered  pricing 
restrictions  to  many  minor  programs 
could  be  burdensome.  The  Department 
will  respond  to  this  concern  by  focusing 
its  review  of  tiered  pricing  compliance 
on  a  limited  number  of  mortgage  types 
involving  major  programs  as  discussed 
below. 

Mortgage  Type 

The  proposed  rule  provides  for 
comparison  only  of  mortgages  of  the 
same  mortgage  type.  Instead  of 
describing  each  mortgage  type,  the 
proposed  rule  provided  that  a  mortgage 
type  would  include  those  groups  of 
mortgages  that  are  closely  parallel  in 
important  risk  characteristics.  The 
proposed  rule  would  have  authorized 
the  Secretary  to  develop  standards  and 
definitions  regarding  risk 
characteristics.  The  preamble  to  the 
proposed  rule  suggested  that  mortgage 
types  could  be  based  both  on 
approaches  to  interest  rate  (fixed  rate. 
ARM,  GPM)  and  insurance  program 
(sections  203(b)  and  234(c)  separated 
&x)m  section  203(k)).  The  Department 
indicated  particular  interest  in  receiving 
industry  comment. 

The  commenters  provided  many 
suggestions  for  developing  mortgage 
types.  There  was  no  consensus 
regarding  appropriate  typing.  The 
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following  were  cited  by  one  or  more 
commenters  as  characteristics  that 
should  place  mortgages  in  separate 
categories:  purchase  vs.  reHnance, 
attached/condominiiun  vs.  detached 
(203(b)).  high  vs.  low  loan-to-value 
ratio,  adjustable  rate  vs.  fixed  rate  level 
payment  vs.  fixed  rate  graduated 
payment,  new  vs.  existing  construction, 
no-  or  low-closing  cost  loans  (reSnances 
or  others)  with  premium  interest  rate  vs. 
market  rate,  and  different  FHA  mortgage 
insurance  funds. 

One  commenter  stated  that  mortgage 
types  should  be  based  on  cost  of 
origination  instead  of  risk.  The 
proposed  rule  reference  to  risk  was 
taken  from  the  pertinent  discussion  in 
the  Conference  Committee  report  on  the 
statute  >,  but  that  report  also  mentioned 
expenses.  The  report  states: 

This  section  is  intended  to  apply  to  Sec. 
203  of  the  National  Housing  Act  by  loan  type. 
For  example,  mortgages  insured  under  the 
section  203  (k)  program  may  be  priced 
differently  from  mortgages  insured  under  the 
203(b)  program.  The  Committee  recognizes 
that  different  types  of  mortgages  involve 
differing  levels  of  risk,  processing  expenses 
or  other  fectors  that  differentiate  them  and 
necessitate  pricing  variation. 

The  basic  objective  is  to  avoid 
comparing  mortgages  where  one  would 
ordinarily  expect  to  find  interest  rate 
and/or  discount  point  di^erences  due  to 
the  nature  of  the  mortgage  even  given 
identical  borrowers,  property  and  loan 
amount.  HUD  agrees  that  the  proposed 
rule's  reference  only  to  "risk 
characteristics"  may  be  too  limiting  and 
additional  language  has  been  added  to 
§  202.20(g)  that  paraphrases  the 
Conference  Committee  report. 

The  Depeirtment  does  not  consider  it 
advisable  to  place  a  fixed  delineation  of 
mortgage  types  in  the  rule  because  of 
lack  of  experience  and  potential  new 
mortgage  programs  and  pricing 
practices.  Instead  the  Department  has 
retained  general  language  providing  for 
the  Secretary  to  provide  standards  and 
definitions.  Based  on  this  authority, 
HUD's  monitoring  for  tiered  pricing 
compliance  will  initially  be  based  on  a 
mortgage  type  defmition  that  will  divide 
mortgages  only  into  two  types  based  on 
program:  section  203(b)/section  234(c) 
mortgages  as  one  type,  with  section 
203(k)  rehabilitation  loans  as  a  separate 
type.  The  rule  extends  to  all  single 
family  programs  as  discussed  above,  but 
at  this  time  HUD  intends  to  restrict 
routine  monitoring  to  these  major 
programs. 

HUD  considered  whether  each 
mortgage  type  based  on  program  should 
be  further  subdivided  based  on  other 
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(  haracteristics  of  the  mortgage  such  as 
1  lose  cited  by  the  commenters.  HUD  has 
oncluded  that  it  does  not  have 
ufHcient  information  and  experience  to 
<  etermine  additional  appropriate 
j  ubtypes  at  this  time,  given  the  lack  of 
ny  consensus  among  the  commenters 
trho  addressed  this  question.  An 
xcessive  number  of  overly  specific 
1  lortgage  types  would  result  if  each  of 
1  le  suggested  methods  of  grouping 
lortgages  were  adopted  by  HUD.  The 
inal  rule  permits  HUD  to  further  define 
1  nortgage  types  if  its  monitoring 
(  xperience  demonstrates  that  this  is 
1  lecessary  to  avoid  inappropriate 
comparisons  of  mortgages  when 
(  etermining  compliance  with  the  rule. 

definition  of  "Area  " 

The  statute  applies  the  two  percentage 
toint  limitation  on  mortgage  diarge  rate 
ariation  to  mortgages  on  dwellings  in 
( n  "area".  The  statute  states  that  "area" 
j  hall  have  the  meaning  given  the  term 
inder  section  203(b)(2)  of  the  National 
lousing  Act.  The  pertinent  sentence  in 
( ection  203(b)(2)  states  that  "area" 
1  neans  a  county  or  a  metropolitan 
statistical  area  (MSA)  as  established  by 
Die  Office  of  Management  and  Budget, 
whichever  results  in  the  higher  dollar 
Amount.  This  definition  is  ordinarily 
ised  when  implementing  HUD's 
I  luthority  to  designate  "high-cost"  areas 
'  vhere — due  to  high  median  area  house 
)rices — the  FHA  maximum  mortgage 
imit  can  exceed  the  $67,500  amount 
hat  would  otherwise  apply  for  a  1- 
amily  residence.  There  is  some 
imbiguity  in  applying  this  deHnition  of 
'area"  to  the  tiered  pricing  context. 

The  proposed  rule  regarded  the 
1  tatutory  reference  to  the  section 
;03(b)(2)  definition  as  an  indication  that 
I  he  areas  for  tiered  pricing  purposes 
hould  be  the  high-cost  areas  already 
esignated  by  HUD  to  determine 
aximum  mortgage  amounts.  These 
as  currently  cover  most  of  the 
opulation  of  the  coimtry  and  include 
ost  MSAs  as  well  as  some  counties 
at  are  not  part  of  any  MSA.  Under  the 
ading  of  the  statute  adopted  in  the 
)roposed  rule,  there  is  no  specific 
tatutory  guidance  regarding  how  other 
)arts  of  the  country  should  be  divided 
nto  areas  for  purposes  of  tiered  pricing 
:omparisons.  The  proposed  rule  would 
lave  divided  the  rest  of  the  country  (j.e, 
ixcluding  the  designated  high-cost 
ireas)  by  using  the  jurisdictional  lines  of 
iUD  Field  Offices. 

HUD  received  5  comments — all 
legative — on  its  proposed  approach  to 
lefining  areas.  Several  commenters 
ndicated  that  the  proposed  rule  was 
lifficult  to  understand.  Three 
;ommenters  made  specific  suggestions 


for  different  approaches.  One  asserted 
that  the  statutory  reference  to  tlie 
section  203(b)(2)  definition  of  area 
simply  means  that  loans  made  in 
metropolitan  statistical  areas  are 
compared  with  other  loans  made  in  the 
same  metropolitan  statistical  area,  and 
loans  made  outside  of  metropolitan 
statistical  areas  are  compared  on  a 
county  by  coimty  basis.  This  commenter 
also  recommended  use  of  counties 
because  HMDA  data  is  compiled  by 
counties.  HMDA  data  is  not  compiled 
for  loans  outside  MSAs,  however,  so 
that  HMDA  precedent  is  not  pertinent 
regarding  defining  rural  land  into 
"areas"  for  tiered  pricing  purposes. 
Another  commenter  accepted  HUD's  use 
of  designated  high-cost  areas  as  areas  for 
purposes  of  the  rule,  but  also  suggested 
that  the  remainder  of  the  country  be 
compared  on  a  county-by-county  basis 
instead  of  using  HUD  Field  Ofiice 
jurisdictions.  A  third  commenter  also 
objected  to  use  of  HUD  Field  Office 
jurisdictions  and  suggested  the  use  of 
areas  served  by  the  lender's  own  offices 
as  they  might  change  from  time  to  time. 
Another  commenter  noted  that  different 
counties  or  states  may  require  different 
pricing  levels  even  though  they  are  both 
in  the  same  HUD  Office  jurisdiction, 
without  offering  any  alternative 
approach.  None  of  Uie  commenters 
submitted  any  information  regarding 
how  lenders  typically  vary  pricing 
levels  geographically.  No  evidence  was 
submitted  indicating  that  pricing 
typically  varies  on  a  county-by-county 
basis. 

After  reviewing  the  comments,  HUD 
continues  to  conclude  that  the  most 
likely  intent  of  the  statutory  reference  to 
the  section  203(b)(2)  definition  of  area 
was  to  require  use  of  the  same  high-cost 
areas  that  are  used  for  designating 
mortgage  limits  under  section  203(b)(2). 
It  is  unlikely  that  the  statute  demands 
use  of  county-by-county  comparisons 
outside  of  MSAs,  as  one  commenter 
suggested,  because  of  the  lack  of 
evidence  that  mortgages  are  priced  on  a 
county  basis  and  because  of  the  very 
large  number  of  separate  rural  areas  that 
would  result — with  very  few  mortgages 
made  by  any  one  mortgagee  in  most  of 
the  areas.  County  comparisons  are 
unlikely  to  reveal  any  excessive  tiered 
pricing  that  may  be  occurring  over 
broader  areas  outside  of  MSAs. 

It  is  possible  that  the  statute  does  not 
mandate  any  tiered  pricing  comparisons 
outside  of  high-cost  areas.  If  so,  HUD 
still  would  possess  authority  to  extend 
the  rule's  coverage  through  its  general 
rulemaking  authority  and  HUD  believes 
that  it  is  not  appropriate  to  exclude 
parts  of  the  country  from  coverage  of  the 
final  rule.  There  is  no  reason  to 


conclude  that  excessive  tiered  pricing, 
to  the  extent  that  it  exists,  is  limited  to 
high-cost  areas. 

Any  dividing  of  the  rural  and  non- 
high-cost  MSAs  will  be  somewhat 
arbitrary  and  will  not  match  exactly  any 
mortgagee's  perception  of  different 
mortgage  markets.  Use  of  political 
jurisdictional  lines  could  result  in  too 
many  areas  (cpujities)  or  too  few  and  too 
large  areas  (states).  HUD  has  concluded 
that  use  of  HUD  Office  jurisdictional 
lines  is  an  appropriate  compromise.  In 
large  sparsely  populated  states  which 
are  unlikely  to  be  divided  into  well- 
defined  separate  mortgage  pricing  areas, 
there  is  typically  a  single  HUD  Office. 
In  the  more  populous  state  there  are 
likely  to  be  several  HUD  offices,  as  well 
as  high-cost  areas,  so  that  the  state  urill 
be  divided  into  a  number  of  different 
areas  for  tiered  pricing  comparisons. 
HUD  has  previously  decided  to  use 
HUD  Otfice  jurisdictions  as  a  means  of 
dividing  up  mortgage  markets  for 
monitoring  purposes.  For  example,  24 
CFR  202.11(d)(i)  defines  the  "normal 
rate"  of  claims  and  defaults  in  an  area 
on  the  basis  of  HUD  Office  jurisdictions. 

Therefore,  HUD  has  not  made  any 
substantive  changes  in  the  definition  of 
area  in  the  final  rule.  A  technical  change 
has  been  made  in  the  reference  to  the 
regulation  on  high-cost  areas  to  reflect 
re\isions  made  by  a  final  rule  that 
implemented  a  revision  of  section 
203(b)(2)  in  the  Housing  and 
Community  Development  Act  of  1992 
(.58  FR  40996.  July  30, 1993.) 

Variations  From  Customary  Lending 
Practices 

The  commenters  raised  a  number  of 
questions  involving  cases  where  the 
actual  chaises  for  the  mortgage  might 
differ  in  special  cases  from  the 
prevailing  policy  of  the  mortgagee. 
Commenters  asked  about  reduced  rates 
for  certain  loans  as  a  promotion  or  to 
gain  market  share  in  an  area  or  on  a 
"random  basis,"  about  par-plus  pricing, 
about  negotiated  interest  rates  or  points 
needed  to  attract  a  particular  mortgagor 
from  a  competitor  lender,  and  about 
loan  officer  overages.  Rather  than 
discuss  each  of  these  situations  in 
detail,  the  Department  will  point  out 
that  the  statute  is  directed  at  a 
mortgagee's  "customary  lending 
practices".  It  is  permissible  for  a 
mortgagee  to  have  a  lending  policy  that 
permits  occasional  deviations  from  the 
standard  terms  it  is  generally  offering  to 
customers  in  its  tending  area,  even  if  " 
beyond  a  two  percent  variation, 
provided  that  those  deviations  are  not 
applied  in  a  discriminatory  fashion  and 
are  available  to  purchasers  on  lower  as 
well  as  higher  priced  homes  on  an 


individual  case  basis.  The  loan  file 
should  document  why  special  pricing 
was  applied.  The  two  (wrcent  variation 
limitation  is  permitted  by  law  not  to 
recognize  the  occasional  exceptions  to  a 
pricing  policy,  but  to  permit  the 
mortgagee's  pricing  poUcy  itself  to 
contain  some  variations  among  loans, 
principally  to  ensure  that  a  mortgagee 
can  afford  to  make  loans  of  all  sizes. 

One  commenter  objected  to  the  lack  of 
a  good  faith  exception  process  for  what 
it  characterized  as  "good  faith 
noncompliance  based  on  circumstances 
which  do  not  violate  the  spirit  of  a 
regulation  •  *  *  There  should  be  the 
ability  to  show  that  in  good  faith,  tiered 
pricing  was  not  based  on  loan  amounts 
or  other  discriminatory  factors."  HUD 
does  not  interpret  the  statute  as 
authorizing  a  formal  good  faith 
exception  although,  as  stated  above,  the 
statute  is  concerned  with  customary 
practices  instead  of  the  actual  terms  of 
each  individual  mortgage.  Monitoring 
and  enforcement  in  this  area,  as  in  other 
areas,  can  take  into  account  actual 
circumstances  when  determining 
appropriate  responsesjro  a  mortgagee's 
noncompliance.  The^ere  lack  of  intent 
to  engage  in  forbidden  discrimination  is 
not  a  defense.  The  statute  prohibits 
customary  lending  practices  with 
variation  in  mortgage  charge  rates  on 
greater  than  two  percentage  points 
regardless  of  any  legitimate  business 
motive  for  the  excess  variation.  The 
statute  requires  HUD  to  determine  that 
lesser  variations  in  mortgage  charge 
rates  are  based  on  actual  variations  in 
fees  or  costs  to  the  mortgagee.  The  mere 
lack  of  an  illegitimate  discriminatory 
motive  for  variations  is  not  enough. 

ni.  Implementation  of  Section  539(a)  of 
the  National  Housing  Act 

Section  330(b)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  added  a  new  section  539(a)  to  the 
National  Housing  Act  (NHA).  The  new 
section  requires,  among  other  things, 
that  the  Secretary  establish  a  procedure 
whereby  any  person  may  file  a  request 
for  a  determination  on  whether  a 
mortgagee  is  in  compliance  with:  (1) 
The  new  section  203(t)  on  tiered 
pricing,  and  (2)  certain  other  provisions 
of  the  National  Housing  Act  that 
prohibit  minimum  loan  amounts  for 
insured  mortgages  and  Title  I  loans.  The 
Secretary  must  also  establish  a 
procedure  to  inform  each  requestor  of 
the  disposition  of  its  request  for 
determination  and  to  publish  in  the 
Federal  Register  the  disposition  of  any 
case  referred  to  the  Mor^agee  Review 
Board  for  action. 

HUD  published  a  notice  setting  forth 
the  procedure  for  filing  a  request  for 


determination  of  compliance  with 
section  203(t)  and  the  minimum  loan 
amount  prohibitions  (56  FR  33455.  July 
22, 1991.)  Section  330(b)  requires  that 
this  notice  be  followed  by  a  final  rule. 
The  substance  of  the  notice  is  included 
in  this  rule  as  a  new  subsection  (i)  to 
§  202.20.  The  Department  has  also 
amended  §  201.10(g)  to  refer  to  new 
§  202.20(i)  because  the  procedure  also 
applies  to  Title  I  Lenders. 

Many  commenters,  primarily  State 
Banking  Associations,  objected  to  this 
provision  as  a  "private  right  of  action" 
that  would  cause  HUD  to  conduct 
"fishing  expeditions"  at  great  expense 
to  mortgagees.  HUD  believes  that  the 
commenters  misunderstood  the  intent  of 
the  provision.  HUD  has  done  no  more 
than  follow  the  requirements  of  section 
539(a)(2)  of  the  National  Housing  Act. 
Those  requirements  must  be  read 
together  with  section  539(a)(1),  which 
directs  the  Secretary  to  assess  the 
performance  of  a  mortgagee  in  meeting 
the  tiered  pricing  and  minimum  loan 
amount  prohibitions  "(ijn  connection 
with  any  examination  of  a  mortgagee  by 
the  Secretary  pursuant  to  this  (National 
Housing]  Act."  In  other  words,  a  tiered 
pricing  review  generally  would  be 
conducted  as  part  of  the  regular 
mortgagee  monitoring  conducted  by 
HUD. 

Section  539(b)(2)  ensures  that  HUD 
can  receive  evidence  of  violations 
outside  of  its  regular  mortgagee 
monitoring  so  that  special  investigations 
can  be  made  if  appropriate.  The  law  and 
the  rule  do  not  compel  HUD  to  conduct 
an  investigation  at  the  demand  of  any 
person.  A  person  may  "request"  a  HUD 
determination  of  compliance,  and  HUD 
must  inform  the  person  of  the 
disposition  of  the  request,  which  could 
be  a  decision  that  no  investigation  was 
warranted.  One  commenter  suggested 
that  requests  be  published.  They  will  be 
available  to  the  public  upon  request 
under  the  Freedom  of  Information  Act 
(except  to  the  extent  that  withholding  is 
determined  to  be  necessary  under  the 
"investigatory  records"  exception  to 
disclosure)  but  HUD  does  not  plan  a 
formal  publication  system. 

An  investigation  might  not  be 
warranted  if  the  requestor  provides  no 
reason  to  suspect  a  tiered  pricing 
violation  by  the  mortgagee  or  if  the 
request  appears  to  have  been  solely  for 
harassment  purposes.  HUD  has  limited 
investigative  and  monitoring  resources 
and  will  not  waste  those  resources  in 
pursuing  all  requests  no  matter  how 
unsupported  or  frivolous.  HUD  will 
respond  vigorously  when  it  receives 
reason  to  suspect  a  tiered  pricing 
violation  even  though  a  violation  may 
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not  have  been  identified  through  the 
regular  mortgagee  monitoring  process. 

IV.  Procedural  Requirements 

Assistance  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 
14.108, 14.110, 14.117, 14.119.  14.120. 
14.121. 14.122, 14.123, 14.133. 14.142 
and  14.162. 

Regulatory  Flexibility  Act  ' 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  carries  out  a  statutory  mandate 
designed  to  ensure  that  FHA  mortgagees 
will  not  discriminate  against  FHA 
mortgagors  with  low  principal  loans. 
The  Department  believes  that  the  rule 
does  this  in  a  manner  which  interferes 
to  the  minimum  extent  feasible  with 
ordinary  business  operations  of  small 
entities. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  rule  does  not  alter  existing 
relationships  between  the  Department, 
state  and  local  governments  and  the 
private  sector. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  OfHcial  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  do  not  have 
the  potential  signiHcant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Order.  The  tiered  pricing  rule 
serves  primarily  as  a  tool  for  prohibiting 
discrimination  against  mortgagors  who 
apply  for  low-principal  loans. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  SO  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C  4332)  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  through 
Friday,  7:30  a.m.  until  6:00  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  Genera]  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410. 
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f  igulatory  Agenda 

This  rule  was  listed  as  sequence 
n  imber  1528  in  the  Department's 
S  jmiannual  Agenda  of  Regulations 
p  iblished  on  October  25. 1993  (58  FR 
5  )402,  56428)  pursuant  to  Executive 
C  rder  12866  and  the  Regulatory 
F  exibility  Act. 

L  st  of  Subjects 

2 1  CFR  Part  201 

Health  facilities.  Historic 
p  -eservation.  Home  improvement.  Loan 
p  -ograms — housing  and  community 
d  ivelopment.  Manufactured  homes. 
K  origage  insurance,  Reporting  and 
n  cordkeeping  requirements. 

2 1  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement. 
Manufactured  homes.  Mortgage 
ii  surance.  Reporting  and  recordkeeping 
n  quirements. 

Accordingly,  24  CFR  parts  201  and 

2  )2  are  amended  to  read  as  follows: 

F  ART  201— TITLE  I  PROPERTY 

II IPROVEMENT  AND  MANUFACTURED 

V  OME  LOANS 

1.  The  authority  citation  for  24  CFR 
p  ut  201  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1703;  42  U.S.C 

3  ;35(d). 

2.  In  §  201.10,  paragraph  (g)  is 

a  nended  by  adding  to  the  end  of  the 
p  aragraph  a  new  sentence  to  read  as 
fi  Hows: 

§  201.10    Loan  amounts. 

•        •        •         •        • 

(g)  *  *  *  A  person  may  request  the 
Secretary  to  determine  compliance  of  a 
1(  nder  with  this  section  as  provided  in 
§  202.20(i)  of  this  chapter. 

F  ART  202— APPROVAL  OF  LENDING 
II ISTITUTIONS  AND  MORTGAGEES 

3.  The  authority  citation  for  24  CFR 
p  ut  202  continues  to  read  as  follows: 

Authority:  12  U.S  C  1703. 1709.  and 
1  '15(b):  42  U.S.C  3535(d). 

S  ubpart  B— Approval  of  Mortgages 

4.  Part  202.  subpart  B.  is  amended  by 
a  Iding  a  new  §  202.20  to  read  as 

f  illows: 

S  202.20    Tiered  Pricing. 

(a)  Customary  lending  practices.  (1) 
"me  customary  lending  practices  of  a 
n  lortgagee  for  its  FHA  insured  single 
E  imily  mortgages  shall  not  provide  for  a 

V  uiation  in  mortgage  charge  rates  that 
e  (ceeds  two  percentage  points.  A 


variation  is  determined  as  provided  in 
paragraph  (f)  of  this  section. 

(2)  The  customary  lending  practices  of 
a  mortgagee  include  all  FHA  insured 
single  family  mortgages  originated  by 
the  mortgagee.  They  also  include  FHA 
insured  single  family  mortgages  funded 
by  the  mortgagee  or  purchased  fi-om  the 
originator  if  requirements  of  the 
mortgagee  have  the  ettect  of  leading  to 
violation  of  this  section  by  the 
originator.  The  responsibihty  of 
sponsors  of  loan  correspondents  is  also 
governed  by  §  202.15(c)(6). 

(3)  Any  variations  in  the  mortgage 
charge  rate  up  to  two  percentage  points 
under  the  mortgagee's  customary 
lending  practices  must  be  based  on 
actual  variations  in  fees  or  cost  to  the 
mortgagee  to  make  the  loan,  which  shall 
be  determined  after  accounting  for  the 
value  of  servicing  rights  generated  by 
making  the  loan  and  other  income  to  the 
mortgagee  related  to  the  loan.  Fees  or 
costs  must  be  fully  documented  for  each 
specific  loan. 

(b)  Area.  For  purposes  of  this  section, 
an  area  is: 

(1)  An  area  used  by  HUD  for  purposes 
of  §  203.18(a)  of  this  chapter  to 
determine  the  median  1-family  house 
price  for  an  area;  or 

(2)  The  area  served  by  a  HUD  field 
office  but  excluding  any  area  included 
in  oaragraph  (b)(1)  of  this  section. 

fc)  Mortgage  charges.  Mortgage 
charges  include  any  charges  under  the 
control  of  the  mortgagee  and  not 
collected  for  the  benefit  of  third  parties, 
including,  but  not  limited  to  interest 
discount  points  and  loan  origination 
fees. 

(d)  Interest  rate.  Whenever  a 
mortgagee  offers  a  particular  interest 
rate  for  a  mortgage  type  in  an  area,  it 
may  not  restrict  the  availability  of  the 
rate  in  the  area  on  the  basis  of  the 
principal  amount  of  the  mortgage.  A 
mortgagee  may  not  direct  mortgage 
applicants  to  any  specific  interest  rate 
catecoiy  on  the  basis  of  loan  size. 

[e]  Mortgage  charge  rate.  The 
mortgage  charge  rate  is  defined  as  the 
amount  of  mortgage  charges  for  an  FHA 
insured  mortgage  expressed  as  a 
percentage  of  the  initial  principal 
amount  of  the  mortgage. 

(0  Determining  excess  variations. 
Variation  in  mortgage  charge  rates  for  a 
mortgage  type  is  determined  by 
comparing  all  mortgage  charge  rates 
offered  by  the  mortgagee  within  an  area 
for  the  mortgage  type  for  a  designated 
day  or  other  time  period,  including 
mortgage  charge  rates  for  all  actual 
mortgage  applications. 

(g)  Mortgage  type.  A  mortgage  type  for 
purposes  of  paragraph  (f)  of  this  section 
will  include  those  mortgages  that  are 


closely  parallel  in  important 
characteristics  affecting  pricing  and 
charges,  such  as  level  of  risk  or 
processing  expenses.  The  Secretary  may 
develop  standards  and  definitions 
regarding  mortgage  types. 

(h)  Recordkeeping.  Mortgagees  are 
required  to  maintain  records  on  pricing 
information,  satisfactory  to  the 
Secretary,  that  would  allow  for 
reasonable  inspection  by  HUD  for  a 
period  of  at  least  two  years. 
Additionally,  many  mortgagees  are 
required  to  maintain  racial,  ethnic,  and 
gender  data  under  the  regulations 
implementing  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801-2810). 

(i)  Request  for  determination  of 
compliance.  Pursuant  to  section  539(a) 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  any  person 
may  file  a  request  that  the  Secretary 
determine  whether  a  mortgagee  or  Title 
I  lender  is  in  compliance  with  this 
section  or  with  sections  implementing 
sections  223(a)(7)  and  535  of  the 
National  Housing  Act  such  as 
§§  201.10(g),  203.18d  and  203.43(c)(5)  of 
this  chapter.2  The  request  for 
determination  shall  be  made  to  the 
following  address:  Department  of 
Housing  and  Urban  Development,  Office 
of  Lender  Activities  and  Land  Sales 
Registration,  451  Seventh  Street  SW., 
Room  9146,  Washington,  DC  20410. 
Each  request  shall  include  the 
requestor's  name  and  address  and  the 
name  and  address  of  the  mortgagee  or 
Title  I  lender  involved.  A  complete 
explanation  of  the  circumstances  and 
the  mortgagee's  or  Title  I  lender's 
practices,  to  the  extent  known,  must  be 
delineated.  Any  documented  evidence 
that  the  requestor  may  have,  including 
copies  of  advertisements,  HUD-1 
Settlement  Statements,  sales  contracts, 
or  other  relevant  documents  would 
greatly  expedite  the  Department's 
review  and  the  resultant  determination. 
The  Secretary  shall  inform  the  requestor 
of  the  disposition  of  the  request.  "The 
Secretary  shall  publish  in  the  Federal 
Register  the  disposition  of  any  case 
referred  by  the  Secretary  to  the 
Mortgagee  Review  Board. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0265 
and  2502-0059) 

Dated:  February  15, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  94-4331  Filed  2-24-94;  8:45  am] 
BILUNQ  CODE  4210-47-^ 


'Only  section  ^35  applies  to  Title  I  lenders. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  approval 
of  a  proposed  amendment  to  the 
Montana  permanent  regulatory  program 
(hereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  would  revise  the 
State's  definition  of  "prospecting"  to 
more  closely  conform  to  the  Federal 
definition  of  "coal  exploration." 

EFFECTIVE  DATE:  February  25. 1994. 

FOn  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-5776. 

SUPPt.EMENTARV  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1, 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program  as  adrninistered  by 
the  Department  of  State  Lands.  General 
background  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  can  be  found  in  the 
April  1, 1980  Federal  Register  (45  FR 
21560).  Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15  and  926.16. 

n.  Submission  of  Amendment 

By  letter  dated  October  19, 1992, 
(Administrative  Record  No.  MT-9-1) 
Montana  submitted  a  proposed 
amendment  to  its  {>ermanent  program 
pursuant  to  SMCRA.  Montana 
submitted  the  proposed  amendment  in 
response  to  a  March  29, 1990,  letter  that 
OSM  sent  to  Montana  in  accordance 
with  30  CFR  732.17(c)  (Administrative 
Record  No.  MT-8-01).  The  provision  of 
the  Montana  program  that  Montana 
proposes  to  amend  is  Montana  Code 
Annotated  (MCA)  Section  82-4-203(26) 
(statutory  definition  of  "prospecting"). 

OSM  published  a  notice  in  the 
December  14, 1992,  Federal  Register  (57 
FR  59020)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  its  adequacy 
(Administrative  Record  No.  MT-9-6). 


The  public  comment  period  ended 
January  13,  1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  revision  of  MCA  82-4- 
203(26).  OSM  notified  Montana  of  the 
concerns  by  letter  dated  February  3, 
1993  (Administrative  Record  No.  MT- 
9-1 1).  Montana  responded  in  a  letter 
dated  July  28. 1993,  by  submitting  a 
revised  proposed  definition  at  MCA  82- 
4-203(26)  (Administrative  Record  No. 
MT-9-13).  OSM  pubhshed  a  notice  in 
the  Federal  Register  announcing  receipt 
of  the  revision  and  invited  public 
comment  on  its  adequacy 
(Administrative  Record  No.  MT-9-18). 
The  public  comment  period  ended 
September  27, 1993. 

In  a  letter  dated  November  24,  1993. 
(Administrative  Record  No.  MT-9-26) 
OSM  notified  the  State  of  concerns 
related  to  the  proposed  definition 
submitted  by  cover  letter  dated  July  28, 
1993.  Thereafter,  by  letter  dated  January 
12, 1994,  (Administrative  Record  No. 
MT-9-27)  Montana  agreed  that  OSM's 
concerns  with  the  proposed  definition 
were  justified. 

in.  Director's  Findings 

Set  forth  below,  piu^uant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  submitted  by  Montana  on 
October  19, 1992,  and  revised  July  28, 
1993. 

Montana  submitted  a  revised 
definition  of  "prospecting"  at  MCA  82- 
4-203(26)  on  October  19,  1992.  and 
subsequently,  as  a  result  of  OSM's 
February  3, 1993  letter,  submitted  a 
revision  to  the  initially  proposed 
definition  on  July  28, 1993.  The  State  is 
proposing  the  following  definition  of 
"prospecting": 

Prospecting  means  the  removal  of 
overburden,  core  drilling,  construction  of 
roads,  or  any  other  disturbance  of  the  surface 
for  the  purpose  of  determining  the  location, 
quantity,  or  quality  of  a  natural  mineral 
deposit:  the  gathering  of  surface  or 
subsurface  geologic,  physical,  or  chemical 
data  by  mapping,  trenching,  geophysical  or 
other  techniques  necessary  to  determine  the 
quality  and  quantity  of  overburden  in  an 
area:  or  the  gathering  of  environmental  data 
to  establish  the  conditions  of  an  area  before 
beginning  strip-or  underground-coal-mining 
and  reclamation  operations  under  this  part. 

The  State  proposal  is  similar  to  the 
Federal  definition  of  the  term  "coal 
exploration"  at  30  CFR  701.5  insofar  as 
it  includes:  "•  •  •  the  gathering  of 
environmental  data  to  establish  the 
conditions  of  an  area  before  beginning 
strip-or  underground-coal-mining  and 
reclamation  operations  *  *  *." 


Montana's  definition  of  "prospecting" 
differs  from  the  Federal  definition  of 
"coal  exploration,"  however,  in  that  it 
distinguishes  between  activities  that  are 
conducted  "•  •  •  for  the  purposes  of 
determining  the  location,  quantity,  or 
quality  of  a  natural  mireral  deposit" 
and  those  that  are  conducted  "*   *   *  to 
determine  the  quality  and  quantity  of 
overburden  in  an  area."  Montana 
deBnes  the  term  "mineral"  at  MCA  82- 
4-203(20),  to  mean  coal  or  uranium. 

If  activities  are  conducted  to 
determine  the  location,  quantity,  or 
quality  of  a  natural  mineral  deposit, 
then  prospecting  "means  the  removal  of 
overburden,  core  drilling,  construction 
of  roads,  or  any  other  disturbance  of  the 
surface  *   *  *."  If,  on  the  other  hand, 
activities  are  conducted  to  determine 
the  quality  and  quantity  of  overburden 
in  an  area,  then  prospecting  means  "the 
gathering  of  surface  or  subsurface 
geologic,  physical,  or  chemical  data  by 
mapping,  trenching,  geophysical,  or 
other  techniques  necessary  to  determine 
the  quality  and  quantity  of  overburden 
in  [the]  area  *  *  *." 

By  comparison,  the  Federal  definition 
of  "coal  exploration"  means,  in  part,  the 
field  gathering  of  surface  or  subsurface 
geologic,  physical,  or  chemical  data  by 
mapping,  trenching,  drilling, 
geophysical,  or  other  techniques 
necessary  to  determine  the  quality  and 
quantity  of  overburden  and  coal  of  an 
area.  Thus,  the  Federal  definition, 
unlike  the  State  proposal,  does  not 
distinguish  between  whether  the 
purpose  of  the  activity  conducted  is 
related  to  the  mineral  deposit  (coal 
seam]  or  the  overburden.  Additionally, 
under  the  Federal  definition  of  "coal 
exploration."  unlike  the  State  proposal, 
activities  need  not  involve  surface 
disturbance  to  be  covered  by  the 
definition.  In  contrast,  the  State 
proposal  requires  that  activities  involve^ 
surface  distuirbance  before  such 
activities  will  be  considered 
"prospecting"  if  the  ptirpose  of  the 
activities  is  to  determine  the  location, 
quality,  or  quantity  of  the  coal  deposit. 

OSM  discussed  the  broed  scope  of 
activities  encompassed  by  the  definition 
of  "coal  exploration"  in  the  September 
18, 1978  Federal  Register  (43  FR  41662. 
41669)  as  follows: 

The  Office  has  considered  the  question  of 
whether  the  terms  "coal  exploration 
0(>cratioD"  and  "substantially  disturb" 
should  be  proposed  to  exclude  specifically 
cases  where  persons  enter  upon  lands 
underlain  by  coal  deposits  to  conduct 
scientific  research  or  where  very  small 
amounts  of  coal  are  removed  by  hand  tools 
and  access  to  the  area  is  obtained  by  foot  or 
by  limited  use  of  an  existing  road  or  other 
access  route.  After  consideration,  the  Office 


h  js  decided  not  to  propose  such  exclusions. 
h  scause  it  is  twlieved  that  Congress 
a  ithorized  no  categorical  exemptions  from 
a  rtivities  otherwise  covered  by  section  512  of 
t  le  Act. 

Therefore,  to  be  consistent  with  the 
F  ederal  program  requirements, 
^  [ontana's  definition  of  "prospecting" 
r  lust  include  the  activities  of  gathering 
s  irface  or  subsurface  geologic,  physical, 
c  r  chemical  data  by  mapping,  trenching, 
( jophysical  or  other  techniques 
r  ecessary  to  determine  the  quality  and 
(  uantity  of  coal  of  an  area,  when  the 
(  urpose  of  the  activity  is  to  determine 
1  >cation,  quantity,  or  quality  of  a 
r  lineral  deposit.  The  State  must  also 
c  arify  that  an  activity  need  not  involve 
s  irface  disturbance  to  be  considered 
'  prospecting." 

The  Director  is  approving  the 
f  roposed  definition  of  "prospecting" 
t  pcause  its  overall  effect  would  be  to 
i  icrease  the  scope  of  the  Montana 
{  respecting  program  requirements  over 
t  lose  required  under  the  previously 
a  Dproved  State  definition.  The 
I  reviously  approved  definition  defined 
'  prospecting"  to  mean: 

The  removal  of  overburden,  core  drilling, 
c  instruction  of  roads,  or  any  other 
( isturt>ance  of  the  surface  for  the  purpwse  of 
c  etermining  the  location,  quantity,  or  quality 
c  f  a  natural  mineral  deposit 

However,  the  State  is  required  to 
1  jrther  amend  its  definition  of 
*  prospecting"  so  that  it  includes  the 
{  ctivities  of  gathering  surface  or 
s  ibsurface  geologic,  physical,  or 
(  lemical  data  by  mapping,  trenching. 
i  sophysical  or  other  techniques 
1  ecessary  to  determine  the  quality  and 
(  uantity  of  coal  of  an  area,  when  the 
]  urpose  of  the  activity  is  to  determine 
I  K:ation,  quantity,  or  quality  of  a 
I  lineral  deposit.  The  State  must  also 
<  larify  that  an  activity  need  not  involve 
!  Lirface  disturbance  to  be  considered 
"  prospecting." 

1 V.  Summary  and  Disposition  of 
4omments 

.  Public  Comments 

OSM  solicited  public  comments  and 

Srovided  an  opportunity  for  a  public 
earing  on  the  proposed  amendment. 
I  lo  public  comments  were  received.  A 
]  ubiic  bearing  was  not  held  because  no 
(  ne  requited  an  opportunity  to  testify. 

4 .  Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
I  nd  the  implementing  regulations  at  30 
( FR  732.17(h)(llMi).  comments  were 
s  alidted  from  various  Federal  agencies 
1  rith  an  actual  or  potential  interest  in 
t  le  Montana  program. 


The  Bureau  cf  Indian  Affairs 
responded  that  the  revision  of  the 
definition  of  "prospecting"  does  not 
appear  detrimental  to  lands  within  the 
Indian  reservations  in  Montana 
(Administrative  Record  No.  MT-9-06). 

The  Mine  Safety  and  Health 
Administration  (MSH-\).  Denver,  CO, 
responded  that  the  proposed 
amendment  appears  not  to  be  in  conflict 
with  MSHA's  standards  of  title  30  of  the 
Federal  regulations  so  long  as 
"prospecting"  activities  do  not  become 
mining  operations  as  defined  in  30  CFR 
41.1.  OSM's  duty  in  reviewing  State 
program  amendments  (SPA's)  like  the 
one  under  consideration  here  is  limited 
to  determining  whether  the  SPA  is  "in 
accordance  with"  and  "consistent  with" 
SMCRA  and  its  implementing 
regulations.  See  sections  503(a)(1)  and 
(a)(7)  of  SMCRA.  See  also  30  CFR  730.5. 
OSM  is  not  qualified  to  make  a 
determination  whether  a  particular  SPA 
is  "in  accordance  with"  or  "consistent  ^ 
with"  MSHA  regulations.  Additionally, 
OSM  notes  that  section  702(a)  of 
SMCRA  specifically  requires  that 
nothing  in  the  Act  (SMCRA)  shall  be 
construed  as  superseding,  amending, 
modifying,  or  repealing  numerous  Acts 
including  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969.  (Administrative 
Record  No.  MT-»-10  and  MT-9-16) 

The  U.S.  Fish  and  Wildlife  Service, 
Mountain-Prairie  Region  (Denver,  CO) 
and  its  Ecological  Services  (Helena,  MT) 
had  no  comments  or  concerns  with  the 
proposed  rule  change  (Administrative 
Record  No.  MT-9-07  and  MT-9-20). 

The  U.S.  Army  Corps  of  Engineers, 
Omaha  District  (Omana,  NE),  responded 
that  as  a  part  of  prospecting,  if 
construction  activities  involved 
temporary  or  permanent  placement  of 
dredged  or  fill  material  into  waters  of 
the  United  States,  including  wetlands, 
then  a  section  404  permit  may  be 
required.  Also,  the  placement  of  any 
material  in  any  fioodway  should  be 
avoided  per  the  Federal  Flood  Plain 
Management  criteria.  An  operator  is 
required  to  comply  with  all  other 
applicable  Federal,  State  and  local 
requirements,  including  requirements  to 
obtain  other  necessary  permits  needed 
to  conduct  an  operation.  Therefore,  all 
other  required  permits,  such  as  the 
section  404  permit,  must  be  obtained  by 
an  operator  (Administrative  Record  No. 
MT-9-05). 

The  U.S.  Department  of  Agriculture's 
Soil  Conservation  Service  had  no 
comment  on  the  proposed  revision  of 
the  term  "prospecting"  (Administrative 
Record  No.  MT-9-17). 

The  Bureau  of  Mines,  Division  of 
Environmental  Technology  reviewed 


the  amendment  and  had  no  comment 
(Administrative  Record  No.  MT-9-22). 

The  Bureau  of  Land  Management 
responded  in  support  of  Montana's 
proposed  amendinent  (Administrative 
Record  No.  MT— Stofe  Historic 
Preservation  Officer  (SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation  (ACHP)  Comments. 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  proposed 
amendment  to  the  SHPO  and  ACHP  for 
comment.  Neither  agency  responded 
with  any  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.)  By  letter  dated  October  27. 1992, 
(Administrative  Record  No.  MT-9-03] 
the  OSM  requested  that  EPA  review  and 
concur,  if  appropriate,  with  Montana's 
proposed  amendment.  No  response  was 
received  from  the  EPA,  Washington  DC 
office,  and  their  concurrence  is  not 
required  on  the  proposed  amendment, 
since  it  did  not  address  any 
requirements  that  would  impact  the 
Clean  Water  or  Clean  Air  Acts.  EPA's 
Region  VHI  Office  (Denver,  CO)  replied 
that  they  had  no  comments  on  the 
proposeid  amendment  (Administrative 
Record  No.  MT-9-21). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Montana's  proposed 
program  amendment  as  submitted 
October  19,  1992  and  revised  on  July  28, 
1993  with  the  provision  that  Montana 
further  amend  its  definition  of 
"prospecting"  so  that  it  includes  the 
activities  of  gathering  surface  or 
subsurface  geologic,  physical,  or 
chemical  data  by  mapping,  trenching, 
geophysical  or  other  techniques 
necessary  to  determine  the  quality  and 
quantity  of  coal  of  an  area,  when  the 
purpose  of  the  actiYity  is  to  determine 
location,  quantity,  or  quality  of  a 
mineral  deposit.  The  State  must  also 
clarify  that  an  activity  need  not  involve 
surface  disturbance  to  be  considered 
"prospecting." 

The  Federal  regulations  at  30  CFR 
part  926  codifying  decisions  concerning 
the  Montana  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 


encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Compliance  With  Executive  Order 
12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review.) 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  the  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C]  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  <^his  rule  is  based 
upon  counterpart  Fedlral  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  926 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  17. 1994. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  926— MONTANA 

1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  Pub.  L.  9S-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  et  seq.]. 

2.  Section  926.15  is  amended  by 
adding  paragraph  (k)  to  read  as  follows:  - 

S  926. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

•  •        •        •        • 

(k)  The  amendment  to  the  Montana 
permanent  regulatory  program,  that 
defines  "prospecting"  as  submitted  to 
OSM  on  October  19, 1992,  and  revised 
on  July  28. 1993,  is  approved  effective 
February  25,  1994. 

3.  Section  926.16  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

$926.16    Required  program  amendments. 

*  *        •        *        • 

(0  By  April  26, 1994,  Montana  shall 
amend  its  definition  of  "prospecting"  so 
that  it  includes  the  activities  of 
gathering  surface  or  subsurface  geologic, 
physical,  or  chemical  data  by  mapping, 
trenching,  geophysical  or  other 
techniques  necessary  to  determine  the 
quality  and  quantity  of  coal  of  an  area, 
when  the  purpose  of  the  activity  is  to 
determine  location,  quantity,  or  quality 
of  a  mineral  deposit.  The  State  must 
also  clarify  that  an  activity  need  not 
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involve  surface  disturbance  to  be 
considered  "prospecting." 
(PR  Doc  94-4281  Filed  2-24-94;  8:45  am) 
MUJNQ  COM  49W-M-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Amendments  to  the  Bank  Secrecy  Act 
Regulations  Regarding  Reporting  and 
Recordlteeping  Requirements  by 
Casinos 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Bank  Secrecy  Act 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  file 
re{>orts  and  keep  records  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax.  and 
regulatory  matters.  The  Secretary  has 
designated  certain  casinos  as  "financial 
institutions"  for  purposes  of  the  Bank 
Secrecy  Act  Treasury  issued  a  final  rule 
amending  the  particular  reporting  and 
recordkeeping  requirements  on  these 
casinos  on  March  12, 1993,  in  the 
Federal  Register,  58  FR  13538-13550. 
and  delayed  its  effective  date  on  August 
27, 1993,  in  the  Federal  Register,  58  FR 
45263.  This  final  rule  further  delays  the 
efliective  date  until  December  1.  1994. 
EFFECTIVE  DATt:  The  effective  date  of  the 
final  rule  ("the  Rule")  published  on 
March  12, 1993,  in  the  Federal  Register, 
58  FR  13538-13550,  and  extended  on 
August  27. 1993,  in  the  Federal 
Re^er,  58  FR  45263,  dealing  with 
nineteen  amendments  to  the  Bank 
Secrecy  Act  regulations  affiecting 
casinos,  is  further  delayed  until 
December  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Carlos  Correa,  Assistant  Director,  Rules 
and  Regulations  Section.  Office  of 
Financial  Enforcement,  Department  of 
the  Treasury,  (202)  622-0400. 
SUPPLEMENTARY  INFORMATION:  On  March 
12, 1993,  Treasiu^  issued  a  final  rule 
dealing  with  amendments  to  the  Bank 
Secrecy  Act  regulations  affecting 
casinos.  The  rule's  effective  date  was 
September  8, 1993.  The  purpose  of  the 
amendments  was  to  enhance 
compUance  with  Bank  Secrecy  Act 
requirements  (codified  at  12  U.S.C. 
1829b.  12  U.S.C  1951-1959.  and  31 
U.S.C  5311-5326),  and  to  provide  Bank 
Secrecy  Act  examiners  with  "audit 
trails"  to  determine  the  adequacy  of 
compliance. 

Treasury  received  a  request  firom  the 
Casino  Association  of  New  Jersey 
requesting  a  delay  in  the 
implementation  date  of  the  final  rule  to 


give  casinos  additional  time  to  revise 
systems  and  procedures  and  train 
em  )loyees  after  the  conclusion  of  the 
bu!  y  summer  season.  On  Augiist  27, 
19<  3,  Treasiuy  issued  a  final  rule  to 
del  ly  the  implementation  date  until 
Ma  "ch  1, 1994,  to  give  all  casinos 
me  iting  the  definition  in  31  CFR 
10;  .ll(i)(7)(i)  an  additional  six  months 
to  <  omply  with  the  rule.  Treasury  has 
de(  ided  to  delay  the  implementation 
dat  i  again  imtil  December  1, 1994, 
bee  ause  the  final  rule  is  being 
coi  sidered  in  the  course  of  an  ongoing, 
cor  iprehensive  review  of  Treasury's 
ant  -money  laundering  enforcement 
pre  grams. 

L  ated:  February  18, 1994. 
Roi  aid  K.  Noble, 
Asi  istant  Secretary  (Enforcement). 
|FR  Doc  94-4282  Filed  2-24-94;  8:45  amj 
BILIi  NO  OOOC  4«ie-2S-P 
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PA  4AMA  CANAL  COMMISSION 


SFR  Part  10 
3207-AA33 


Im  )lementation  of  the  Privacy  Act  of 
19  4 

AQI  MCV:  Panama  Canal  Commission. 
AC  ION:  Final  rule. 


SUMMARY:  On  October  19, 1993.  the 
Pai  ama  Canal  Commission  published 
for  notice  and  comment  a  proposed  rule 
amending  35  CFR  part  10,  the  agency's 
exikting  Privacy  Act  regulations.  (1)  to 
upi  late  §§  10.21  "General  Exemptions" 
an<   10.22  "Specific  Exemptions"  by 
am  mding  alphanumerical  designations 
an(  titles,  deleting  obsolete  systems  and 
mc  re  precisely  stating  the  exemptions 
pui  suant  to  the  Privacy  Act  of  1974  and 
ON  B  Circular  A-130.  and  (2)  to  exempt 
tw(  I  new  systems  of  records  maintained 
by  he  Office  of  Inspector  General  (OIG) 
an<  one  existing  system  which  was 
rel  icated  to  OIG  (See  58  FR  53897).  A 
no  ice  establishing  these  two  new 
sys  ems  of  records  and  the  amendment 
of  he  existing  system  appeared  at  58  FR 
53!  66.  The  Panama  Canal  Commission 
di(  not  receive  any  comments  on  the 
pr<  posed  rule.  Therefore,  the  Panama 
Cai  lal  Commission  has  exempted  these 
sys  tems  of  records  fi-om  certain 
p«  visions  of  the  Privacy  Act 
EF»  ECnVE  DATE:  March  24. 1994. 
FOI I  FURTHER  INFORMATION  CONTACT: 
Mr  1.  Barbara  Fuller,  Assistant  to  the 
Set  retary  for  Commission  Affairs, 
Pai  lama  Canal  Commission. 
Int  »mational  Square,  1825  I  Street.  NW.. 
Su  te  1050.  Washington,  DC  2000&- 
541  2.  Telephone  (202)  634-6441. 


SUPPLEMENTARY  MFORMATION:  The 

Panama  Canal  Commission  has  revised 
35  CFR  part  10.  §§  10.21  and  10.22  by 
updating  the  number  and  category  of 
exempt  systems  of  records  currently 
maintained  by  the  agency.  The  Customs 
Division,  Police  Division  and  the 
Probation  and  Parole  Unit  of  the  former 
Canal  Zone  Government  were 
disestablished  in  1982  pursuant  to  the 
provisions  of  the  Panama  Canal  Treaty 
of  1977.  Exempt  systems  of  records 
maintained  by  those  units  were 
transferred  to  the  Commission's  Agency 
Records  Center  located  in  the  Republic 
of  Panama  and  to  Federal  Records 
Centers  in  the  United  States  and  are  no  • 
longer  actively  in  use  or  have  been 
destroyed.  Pursuant  to  subsection  (1)  of 
the  Privacy  Act,  inactive  records 
transferred  to  records  centers  continue 
to  be  subject  to  the  same  rules  and 
procedures  as  active  records  maintained 
by  the  agency.  Of  the  active  exempt 
files,  several  alphanumerical 
designations  and  system  names  have 
been  changed  due  to  reorganization  or 
the  transfer  of  duties  to  other 
departments.  These  revisions  were 
published  in  52  FR  49541.  Dec.  31, 
1987.  however,  due  to  administrative 
oversight  were  not  revised  in  35  CFR 
10.21  and  10.22.  The  following 
alphanumerical  designations  have  been 
amended: 

The  Office  of  Financial  Management 
PCC/FMAK-1.  "Claims  Files."  was 
reorganized  and  portions  relocated  to 
the  Office  of  General  Counsel  PCC/ 
GCCL-1,  "Marine  Accident/ 
Miscellaneous  General  Claims,"  the 
investigatory  portion  of  which  is 
exempt,  and  other  portions  remained  in 
the  Office  of  Financial  Management,  but 
redesignated  as  PCC/FMCL-1  which  is 
not  exempt; 

The  Marine  Bureau  redesignated  PCC/ 
MRPA-1  as  PCC/MRNA-1;  The  General 
Services  Bureau  PCC/GSIS,  "Personnel 
Security  Files,"  were  relocated  to  the 
Office  of  Personnel  Administration  and 
designated  as  PCC/PR-7,  "Personnel 
Reference  Unit  Files." 

The  title  of  the  General  Services 
Bureau  P<X/GSCP-2,  "Canal  Protection 
Division  Activity  Report  Files,"  was 
amended  to  "Canal  I^otection  Division 
Incident  Report  Files." 

The  Office  of  Personnel 
Administration  system  designated  as 
PCC/PR-11.  "Minority  Group 
Designator  Records"  has  been  deleted 
because  the  Government-wide  0PM/ 
GOVT-7,  "Applicant  Race,  Sex, 
National  Origin,  and  ENsability  Status 
Records"  is  applicable  to  this  system. 
Likewise,  the  Personnel  Board  system 
designated  as  PCC/PB-1,  "Merit  System 
Recruiting.  Examining  and  Placement 


Records"  has  been  deleted  because  the 
Government-wide  OPM/GOVT-5, 
"Recruiting,  Examination  and 
Placement  Records  is  applicable  to  this 
system. 

The  following  active  and  inactive 
systems  have  been  destroyed  and  are 
hereby  removed: 

PCXyAMSE-2.  Cardex  file  Contraband 

Violations; 
POC/CALS.  Driver's  License  Investigatory 

File: 
PCC/GSPL-5.  Prisoner  Record  Cards: 
PCC/GSPL-8.  Pending  Detective 

Investigation  Records; 
PCC/GSPL-9.  Informant  Name  File; 
PCX:/GSPL-12.  Youth  Unit  Name  Index  File; 
fHX/OM-1 ,  Ombudsman  Investigation  Files. 

The  Inspector  General  has  determined 
that  the  existing  "Cash  Audit  Files" 
system  of  records  is  in  need  of  updating 
due  to  its  relocation  to  the  Office  of 
Inspector  General.  The  alphanumerical 
designation  has  changed  from  PCC/GA- 
1  to  PCC/OIG-3.  In  addition,  all 
references  to  the  Office  of  General  Audit 
have  been  changed  to  Office  of  Inspector 
General  and  references  to  General 
Auditor  have  been  changed  to  Inspector 
General. 

The  Inspector  General  has  also 
undertaken  an  internal  review  of  its 
compliance  with  the  Privacy  Act  and 
has  determined  that  two  new  systems  of 
records  are  necessary  in  order  to 
account  for  information  maintained 
about  individuals.  These  new  systems 
are  exempt  fi"om  certain  provisions  of 
the  Privacy  Act  under  subsections  (j)  or 
(k). 

In  the  process  of  reviewing  the 
proposed  rule  pubHshed  on  October  19, 
1993,  (58  FR  53897)  an  editorial  error 
hsting  exemption  (i)  cf  5  U.S.C  552a 
was  noticed.  This  oversight  has  been 
corrected  and  exemption  (i)  has  been 
removed. 

Since  the  Commission  has  been 
exempted  from  Exocutive  Order  12866, 
the  provisions  of  that  Order  do  not 
apply  for  this  rule.  Even  if  that  were  the 
case,  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

The  Administrator  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  changes  in  regulations  meet  the 
applicable  standards  provided  in 
section  2  of  Executive  Order  12778. 

Finally,  the  rule  does  not  impose  any 
new  information  collection 
requirements  within  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  35  CFR  Part  10 

Privacy. 

Accordingly,  35  CFR  Part  10  is 
amended  as  follows: 


PART  10— ACCESS  TO  INFORMATION 
ABOUT  INOfVIOUALS 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5S2a. 

2.  Section  10.21  is  revised  to  read  as 
follows: 

§  10.21    General  exemption*. 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(j)(2)  because  each  system  is 
maintained  by  a  component  of  the 
agency,  or  subcomponent,  which 
performs  as  its  principal  function  the 
enforcement  of  criminal  laws,  and 
which  contains  investigatory  material 
compiled  for  criminal  law  enforcement 
purposes.  Accordingly,  these  systems 
are  exempt  from  the  following  sections 
of  552a  of  5  U.S.C:  (c)  (3)  and  (4);  (d); 
(e)  (1),  (2)  and  (3);  (e)(4)  (G)  and  (H);  (e) 
(5):  (e)(8);  (f);  (g);  and  (h).         ' 

(1)  PCC/GSCP-2,  Canal  Protection 
Division  Incident  Report  Files; 

(2)  PCC/OIG-1,  Investigative  Files  of 
the  Office  of  Inspector  General; 

(3)  PCC/OIG-2,  Allegation/Complaint 
Files  of  the  Office  of  Inspector  General; 

(4)  PCC/OIG-3,  Cash  Audit  Files. 

(b)  The  systems  of  records  listed 
below,  although  no  longer  actively  in 
use,  continue  to  be  subject  to  general 
exemption  pursuant  to  5  U.S.C. 
552a(j)(2)  because  they  were  compiled 
by  a  component,  or  subcomponent,  of 
the  agency  which  performed  as  its 
principal  function  the  enforcement  of 
criminal  laws,  and  which  contain 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes. 
Accordingly,  the  following  systems  of 
records  are  exempt  from  subsections 
(c)(3)  and  (4);  (d);  (e)(1),  (2)  and  (3); 
(e)(4)  (G)  and  (H);  (e)(5);  (e)(8);  (f);  (g); 
and  (h)  of  5  U.S.C  552a: 

(1)  PCC/AEPR-1,  Probation  and 
Parole  Unit  Child  Custody  Reports; 

(2)  PCC/AEPR-2,  Presentence  and 
Preparole  Investigation  Reports; 

(3)  PCC/AEPR-3,  Probation  and 
Parole  Unit  Statistical  File; 

(4)  PCC/GSPL-1.  Law  Enforcement 
Case  Report  File; 

(5)  PCC/GSPL-2,  Police  Headquarters 
Confidential  File; 

(6)  PCC/GSPL-3,  Detective 
Confidential  Files; 

(7)  PCC/GSPL-4,  Convict  Files; 

(8)  PCC/GSPL-6,  Police  Photo  Files; 

(9)  PCC/GSPl^7,  Fingerprint  File; 

(10)  PCC/GSPL-10,  Master  Name  File; 

(c)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  (c)(3)  because  release  of  an 
accounting  of  disclosures  to  an 


individual  who  is  the  subject  of  an 
investigation  could  reveal  the  nature 
and  scope  of  the  investigation  and  could 
result  in  the  altering  or  destruction  of 
evidence,  improper  influencing  of 
witnesses  and  other  evasive  action  that 
could  impede  or  compromise  the 
investigation. 

(2)  From  (c)(4)  because  this  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  From  subsection  (d)  because 
access  to  the  records  contained  in  these 
systems  would  inform  the  subject  of  a 
criminal  or  civil  investigation,  matter  or 
case  of  the  existence  of  such,  and 
provide  the  subject  with  information 
that  might  enable  him  or  her  td  avoid 
detection,  apprehension  or  legal 
obligations,  and  present  a  serious 
impediment  to  law  enforcement  and 
other  dvil  remedies.  Amendment  of  the 
records  would  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(4)  From  subsection  (e)(1)  becau.se  it 
is  often  impossible  to  determine 
relevance  or  necessity  of  information  in 
the  early  stages  of  an  investigation.  The 
value  of  such  information  is  a  question 
of  judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  unnecessary  to  an 
investigation.  In  addition,  information 
may  be  obtained  concerning  the 
violation  of  laws  other  than  those 
within  the  scope  of  its  jurisdiction.  In 
the  interest  of  effective  law 
enforcement,  information  should  be 
retained  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  evidence  during  an 
investigation,  information  may  be 
provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
investigation  but  which  may  be 
pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
identified. 

(5)  From  subsection  (e)(2)  because  in 
a  law  enforcement  investigation  it  is 
usually  counterprodiKtive  to  collect 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
thereof.  It  is  not  always  feasible  to  rely 
upon  the  subject  of  an  in\'estigation  as 
a  source  for  information  which  may 
implicate  him  or  her  in  illegal  activities. 
In  addition,  collecting  information 
directly  from  the  subject  could  seriously 
compromise  an  investigation  by 
prematurely  revealing  its  nature  and 
scope,  or  could  provide  the  subject  with 


an  opportunity  to  conceal  criminal 
activities,  or  intimidate  potential 
sources,  in  order  to  avoid  apprehension. 

(6)  From  subsection  (e)(3)  oecause 
providing  such  notice  to  the  subject  of 
an  investigation,  or  to  other  individual 
sources,  could  seriously  compromise 
the  investigation  by  prematurely 
revealing  its  nature  and  scope,  or  could 
inhibit  cooperation,  or  permit  the 
subject  to  evade  apprehension. 

(7)  From  (e)(4)  (G)  and  (H);  (f);  (g):  and 
(h)  because  these  provisions  concern  an 
individual's  access  to  records  which 
concern  him  and  such  access  to  records 
in  this  system  would  compromise 
investigations,  reveal  investigatory 
techniques  and  confidential  informants, 
andinvade  the  privacy  of  private 
citizens  who  provide  information  in 
connection  with  a  particular 
investigation. 

(8)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  what  information  is  accurate, 
relevant,  timely,  and  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  Ught  and  the 
acciiracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  to  exercise  their  judgment 
in  reporting  on  investigations  and 
impede  the  development  of  information 
necessary  for  effective  law  enforcement. 

(9)  From  subsection  (e)(8)  because  the 
application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation  and  could  reveal 
investigative  techniques,  procedures  or 
evidence. 

3.  Section  10.22  is  revised  to  read  as 
follows: 

S 10^    Specific  exemptions. 

(a)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(k)(2)  because  they  contain 
investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(i)(2)  of  5  U.S.C.  552a.  Provided, 
however,  that  if  any  individual  is 
denied  any  right,  privilege  or  benefit 
that  he  would  otherwise  be  eligible,  as 
a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identify  of  the  source  would  be 
held  in  confidence,  or  prior  to  January 


1, 1  )75,  under  an  implied  promise  that 
the  dentity  of  the  source  would  be  held 
in  c  Dnfidence.  Accordingly,  the 
foil  )wing  systems  of  records  are  exempt 
froi  J  (c)(3);  Cd);  (e)(1):  (e)(4)  {G)  and  (H); 
(fl:  g);  and  (h)  of  5  U.S.C.  552a. 

(: )  PCC/GSCP-2.  Canal  Protection 
Div  sion  Incident  Report  Files; 

(; )  PCC/OIG-1,  Investigative  Files  of 
the  Dffice  of  Inspector  General; 

C )  PCC/OIG-2,  Allegation/Complaint 
File  5  of  the  Office  of  Inspector  General; 

{' )  PCC/OIG-3.  Cash  Audit  Files. 

(I )  PCC/FMAC-1,  Embezzlements, 
Bui  'laries,  and  Cash  Shortages; 

(( )  PCC/EO-2.  Equal  Emploj-ment 
Op  lortunity  Complaint  File; 

(  )PCr./G€CL-l.  Marine  Accident/ 
Mi!  :ellaneous  General  Claims  Files; 

()  )  PCC/GSCS-2.  Housing  Complaints 
Fih  s; 

(1  )PCC/GSCX-1.  Administrative 
Rei  oris.  Transfer  of  Custody  and 
Off  cial  Complaint  Files. 

(  0)  PCC/AEPR-1,  Probation  and 
Par  >le  Unit  Child  Custody  Reports; 

(  1)  PCC/AEPR-2.  Presentence  and 
Pre  )arole  Investigation  Reports; 

(  2)  PCC/AEPR-3,  Probation  and 
Par  )le  Unit  Statistical  File; 

(  3)  PCC/CAPS-2,  Case 
Inv  tstigations; 

(  4)  PCC/GSPL-1,  Law  Enforcement 
Cas  i  Report  Files; 

(  5)  PCaGSPL-2,  Police 
Hei  dquarters  Confidential  File; 

(  6)  PCC/GSPL-3,  Detective 
Coi  fidential  Files; 

(  7)  PCC/GSPL-^,  Convict  Files; 

(  8)  PCaGSPL-6,  Police  Photo  Files: 

(  9)  PCC/GSPL-7,  Fingerprint  File; 

(;  0)  PCC/GSPL-10,  Master  Name  File; 

(:  1)  PCC/CZG-HL-2.  Medical 
Ad  ninistration  System. 

(  0  Exemptions  from  the  particular 
sul  sections  are  justified  for  the 
fol  swing  reasons: 

(  )  From  subsection  (c)(3)  because  the 
rel(  ase  of  the  accounting  of  disclosures 
wo  lid  permit  the  subject  of  a  criminal 
inv  istigation  and/or  civil  case  or  matter 
un(  er  investigation,  in  litigation,  or 
un(  er  regulatory  or  administrative 
rev  ew  or  action  to  obtain  valuable 
infi  irmation  concerning  the  nature  of 
tha  investigation ,  case  or  matter  and 
pre  jent  a  serious  impediment  to  law 
enf  )rcement  or  civil  legal  activities. 

(  :)  From  (d);  (e)(4)  (G)  and  (H);  (0:  (g); 
anc  (h)  because  these  provisions 
coi  cern  an  individual's  access  to 
rec  )rds  which  concern  him  and  such 
ace  jss  to  records  in  this  system  would 
COI  ipromise  investigations,  reveal 
inv  sstigatory  techniques  and 
cor  fidential  informants,  and  invade  the 
pri  ^acy  of  private  citizens  who  provide 
inf  (rmation  in  connection  with  a 
pai  :icular  investigation. 


(3)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine 
relevancy  or  necessity  of  information  in 
the  early  stages  of  an  investigation.  The 
value  of  such  information  is  a  question 
of  judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  unnecessary  to  an 
investigation.  In  addition,  information 
may  be  obtained  concerning  the 
violation  of  laws  other  than  those 
within  the  scope  of  its  jurisdiction.  In 
the  interest  of  effective  law 
enforcement,  this  information  should  be 
retained  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  evidence  during  an 
investigation,  information  may  be 
provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
investigation  but  which  may  be 
pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
identified. 

(c)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
U.S.C.  552a(k)(5)  because  they  contain 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  Fedefal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  prior 
to  January  1. 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 
Accordingly,  these  systems  of  records 
are  exempt  from  5  U.S.C.  552a(c)(3)  and 
(d). 

(1)  PCC/FMAC-1,  Embezzlements, 
Burglaries,  and  Cash  Shortages; 

(2)  PCC/PB-2,  Appeals,  Grievances, 
Complaints  and  Assistance  Records; 

(3)  PCC/PB-3,  Personnel  Investigation 
Records; 

(4)  PCaPR-5,  Recruiting  and 
Placement  Records; 

(5)  PCC/PR-7,  Personnel  Reference 
Unit  Files. 

(6)  PCC/OIG-1,  Investigative  Files  of 
the  Office  of  Inspector  General; 

(7)  PCC/OIG-2,  Allegation/Complaint 
Files  of  the  Office  of  Inspector  General; 

(8)  PCaOIG-3.  Cash  Audit  Files. 

(d)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  (c)(3)  because  release  of  an 
accounting  of  disclosure  to  an 
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individual  who  is  the  sul^ect  of  an 
investigation  could  compromise  the 
investigation. 

(2)  From  (d)  because  access  to  or 
amendment  of  records  in  these  systems 
would  reveal  the  identity(ies)  of  the 
source(s)  of  information  collected  in  the 
course  of  a  background  investigati<Hi. 
Such  knowledge  might  violate  the 
explicit  or  impHdt  promise  of 
confidentiality  made  to  the  source 
during  the  investigation  or  constitute  an 
unwarranted  invasion  of  the  personal 
privacy  of  third  parties,  or  reveal 
sensitive  investigative  techniques  and 
procedures.  Such  breaches  could  restrict 
the  free  flow  of  information  vital  to  a 
determination  of  a  candidate's 
qualifications  and  suitability. 

(e)  The  following  systems  of  records 
are  eligible  for  exemption  under  5 
CTS.C.  552a  (k)(6)  because  they  contain 
testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service,  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process.  Accordingly, 
these  systems  of  records  are  exempt 
ft-om  5  U.S.C.  552a(d). 

(1)  PCC/CZG/BRAE-1,  Canal  Zone 

Board  of  Registration  for  Architects  and 
Professional  Engineers  Reference  Files; 

(2)  PCC/MRBL-1.  Marine  License 
Files; 

(3)  PCC/MRNA-1.  Admeasurer 
Examination  File; 

(f)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  The  exemption  from  (d)  is  justified 
because  portions  of  records  in  these 
systems  relate  to  testing  or  examining 
materials  and  are  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service.  Access  to  or 
amendment  of  this  information  would 
compromise  the  objectivity  and  fairness 
of  the  testing  or  examining  process. 

Dated:  February  4. 1994. 
Gilbcfto  Guardia  F., 

AdministTator. 

[PR  Doc.  94-4215  Filed  2-24-94;  8:45  am] 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40CFRPart52 
PL86-1-6181;  FRL-4841-1] 

Approval  and  Promulgafion  of  a  Slate 
Imptementatfon  Plan  for 
Photochemical  Assessment 
Mcmitoiing;  Iflinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  a  revision  to  the 
Illinois  State  Implementation  Plan  (SIP) 
for  ozone.  USEPA's  action  is  based  upon 
a  revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
for  enhanced  ozone  monitoring  in  the 
Clean  Air  Act  (Act).  The  Act  requires 
the  State  to  provide  for  establishment 
and  maintenance  of  an  enhanced 
ambient  air  quality  monitoring  network 
in  the  form  of  photochemical 
assessment  monitoring  stations  (PAMS) 
by  November  12, 1993. 
DATES:  This  rulemakii^  will  be  effective 
April  26, 1994,  unless  notice  is  received 
by  March  28, 1994  that  someone  wishes 
to  submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Ebner  Bortzer.  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  and 
USEPA's  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Patricia  Morris  at  (312)  353-8656.  before 
visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Monis,  Regulation 
Development  Section  (AR-18^ 
Regulation  Development  Branch.  VS. 
Environmental  Protecti(»i  Agency. 
Region  5.  Chicago.  lUinois,  60604.  (312) 
886-6081 
SUPPLEMENTAAT  INFORMATION: 

I.  Background 

Section  182(c)(l>  of  tha  Act.  as 
amended  in  1990  and  the  GencE^ 
Preamble  (57  FR  13515)  require  that  the 
USEPA  promulgate  ndes  for  anhaacad 


monitoring  of  ozone,  oxides  of  nitrogen 
(NOJ.  and  volatile  organic  compounids 
(VOC)  no  later  than  18  months  ait»  the 
date  of  the  enactment  of  the  1990 
Amendments.  In  addition,  the  Act 
requires  that  foUovnng  the  promulgation 
of  the  rules  relating  to  enhanced 
ambient  monitoring,  the  State  must 
commence  actions  to  adopt  and 
implement  a  program  based  on  these 
rules,  including  a  revision  to  each  SIP 
affecting  areas  classified  serious  and 
above  for  ozone,  to  provide  for 
establishment  and  maintenance  of 
PAMS  as  part  of  their  overall  ambient 
air  quality  monitoring  network. 

The  final  PAMS  rule  was  promulgated 
by  USEPA  on  February  12, 1993  (58  FR 
8452).  Section  58.40(a)  of  title  40, 
subpart  C  of  the  Code  of  Federal 
Regulations  requires  the  State  to  submit 
a  photochemical  assessment  monitoring 
network  description,  including  a 
schedule  for  implementation,  to  the 
Administrator  vrithin  6  months  after 
promulgation,  or  by  August  12, 1993. 

Further,  §  58.20(f)  requires  the  State  to 
provide  for  the  establishment  and 
maintenance  of  a  PAMS  network  within 
9  months  after  promulgation  of  the  final 
rule  or  November  12, 1993. 

On  August  12,  1993,  the  Lake 
Michigan  Air  Directors  Consortium 
submitted  an  alternative  regional  PAMS 
network  description,  including  a 
schedule  for  implementation,  und^  the 
signature  of  the  State  Air  Directors  for 
the  four  States  of  Illinois,  Indiana, 
Michigan  and  Wisconsin  ("the  States"). 
This  submittal  is  currently  being 
reviewed  by  the  USEPA  and  is  intended 
to  satisfy  the  requirements  of  §  58.40(a). 

On  November  4, 1993,  Illinois 
submitted  to  the  USEPA  a  revision  to 
the  Illinois  ozone  SIP  and  requested  its 
approval  A  letter  finding  the  submittal 
complete  VNras  sent  to  the  State  on 
December  15, 1993. 

The  November  4, 1993,  Illinois 
submission  (Illinois  PAMS  Sff  revision 
request)  is  intended  to  meet  the 
requirements  of  section  182(c)(1)  of  the 
Act  and  effect  compliance  with  40  CFR 
part  58,  subpart  C  as  amended  on 
February  12, 1993  by  implementing  the 
rules  for  PAMS.  The  Illinois 
Environmental  Protection  Agency 
(IE? A)  held  a  public  hearing  on  the 
Illincas  PAMS  SIP  revision  request  on 
October  15, 1993. 

n.  Analysis  of  State  Submittal 

On  November  4, 1993.  the  lEPA 
submitted  to  the  USEPA  tha  Illinois 
PAMS  SIP  revision  request,  which 
would  incorporate  PAMS  into  the 
ambient  air  quality  monitoring  network 
of  State  and  Local  Ambient  Monitoring 
StatioDs/Natioaal  Ambient  Monitoring 
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Stations  (SLAMS/NAMS).  The  State 
will  establish  and  maintain  PAMS  as 
part  of  the  overall  ambient  air  quality 
monitoring  network. 

The  criteria  used  to  review  the  Illinois 
PAMS  SIP  revision  request  are  derived 
from  40  CFR  part  58  revisions 
promulgated  on  February  12, 1993  (58 
FR  8452),  the  Guideline  for  the 
Implementation  of  the  Ambient  Air 
Monitoring  Regulations  40  CFR  Part  58 
(EPA-450/4-78-038,  OAQPS, 
November  1979),  the  September  2, 1993 
memorandum  from  the  U.S.  EPA,  Office 
of  Air  Quality  Planning  and  Standards 
(OAQPS),  entitled  Final  Boilerplate 
Language  for  the  PAMS  SIP  Submittal, 
the  Act  and  the  General  Preamble. 

The  alternative  regional  PAMS 
network  submitted  by  the  States  on 
August  12, 1993  is  ciu'rently  being 
reviewed  by  USEPA.  A  joint  network 
description  and  implementation 
schedule  is  allowed  and  encouraged  by 
40  CFR  58.40(a)(3)  for  States  where  the 
State's  PAMS  network  requires 
monitoring  stations  in  different  States 
and/or  Regions. 

Since  network  descriptions  may 
change  annually,  they  are  not  part  of  the 
SIP  as  recommended  by  the  Guideline 
for  the  Implementation  of  the  Ambient 
Air  Monitoring  Regulations  40  CFR  Part 
58.  However,  the  network  description  is 
negotiated  and  approved  during  the 
annual  review  via  the  section  105  of  the 
Act  grant  process  as  required  by  40  CFR 
58.20(d),  58.25,  58.36  and  58.46. 

On  November  4, 1993  the  State 
submitted  the  Illinois  PAMS  SIP 
revision  request  to  incorporate  PAMS 
into  the  overall  ambient  air  quality 
monitoring  network.  The  Illinois  PAMS 
SIP  revision  request  would  provide 
Illinois  with  the  authority  to  establish 
and  operate  the  PAMS  sites,  secure 
hinds  for  PAMS  and  provide  the  USEPA 
with  authority  to  enforce  the 
implementation  of  PAMS,  since  their 
implementation  is  required  by  the  Act. 

The  September  2, 1993  memorandum 
from  OAQPS  entitled  Final  Boilerplate 
Language  for  the  PAMS  SIP  Submittal 
stipulates  that  the  PAMS  SIP  revision 
request,  at  a  minimum,  should  provide 
for  the  monitoring  of  criteria  and  non- 
criteria  pollutants  as  well  as 
meteorological  parameters;  provide  that 
a  copy  of  the  approved  (or  proposed) 
PAMS  network  description,  including 
the  phase-in  schedule,  be  made 
available  for  public  inspection  during 
the  public  notice  and/or  comment 
period  for  the  SIP  revision  request  or, 
alternatively,  provide  that,  on  request, 
information  concerning  the  State's  plans 
for  implementing  the  rules  be  made 
publicly  available;  reference  the  fact 
that  PAMS  will  become  a  part  of  the 


State  { nd 


local  air  monitoring  stations 
network;  and,  allow  for 
via  methods  approved  by 
which  are  not  Federal  Reference 
or  equivalent. 
Illinois  PAMS  SIP  revision 
provides  that  the  network  will 
ambient  levels  of  ozone,  NO,, 
VOC,  including  hydrocarbons 
c^onyls  and  meteorological  data, 
the  public  comment  period  and 
Illinois  provided  a  copy  of  the 
"  alternative  regional  PAMS 
description,  including  a 
,  to  the  public.  The  Illinois 
SDP  revision  request  provides 
station  in  the  air  quality 

network  provided  for  emd 
in  the  network  description 
termed  a  SLAMS.  Finally,  the 
PAMS  SIP  revision  request 
that  the  methods  used  in 
will  meet  the  criteria  stipulated 
IFR  58.41,  the  quality  assurance 
as  contained  in  40  CFR 
appendix  A,  and  the  monitoring 
requirements  contained  in 
ixC. 


(SLA^  S) 
sampl  ng 
USEP.  i 
metha  i 

The 
requei  t 
measu  re 
specia  :ed 
and 
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heariiig 
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that  ei  ch 
survei  lance 
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will  b  I 
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by  40 

requirfements  i 
part  5  I 
metho  dology ; 
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appen  i 

III.  Fipal  Rulemaking  Action 

approves  the  Illinois  rule 
for  PAMS  and  adopts  it  into  the 
SIP  for  ozone. 

USEPA  considers  this  action 

and  routine,  we  are 
it  without  prior  proposal.  The 
will  become  effective  on  April 
.  However,  if  we  receive  notice 
28, 1994,  that  someone  wishes 
adverse  comments,  then 
will  publish:  (1)  A  notice  that 
the  action;  and  (2)  a  notice 
ins  a  new  rulemaking  by 
the  action  and  establishing  a 
period. 

in  this  action  should  be 
as  permitting,  allowing  or 
ing  a  precedent  for  any  future 
for  revision  to  any  SIP.  The 
shall  consider  each  request  for 
to  the  SIP  in  light  of  specific 
cal,  economic,  and  environmental 
and  in  relation  to  relevant 

and  regulatory  requirements, 
action  has  been  classified  as  a 
action  by  the  Regional 

under  the  procedures 
in  the  Federal  Register  on 
19, 1989,  (54  FR  2214-2225). 
6, 1989,  the  Office  of 
and  Budget  (0MB)  waived 

2  and  3  SIP  revisions  (54  FR  2222) 
he  requirements  of  section  3  of 

Order  12291  for  a  period  of  2 
The  USEPA  has  submitted  a 
for  a  permanent  waiver  for  Table 

3  SIP  revisions.  OMB  has  agreed 
the  waiver  until  such  time 

on  USEPA's  request.  This 


The  USEPA  i 
revisi  m 
Illino  i 
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request  continues  in  efliect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  USEPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  (5  U.S.C.  603  and 
604.)  Alternatively,  USEPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  This  SIP  approval 
involves  a  monitoring  network  that  will 
be  operated  by  the  lEPA  and  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses. 
Therefore,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Nitrogen  dioxide.  Ozone,  Volatile 
organic  compounds. 

Dated:  February  9, 1994. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  LJ.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

*        •        *        •        * 

(g)  Approval — ^The  Administrator 
approves  the  incorporation  of  the 
photochemical  assessment  ambient 
monitoring  system  submitted  by  Illinois 
on  November  4, 1993  into  the  Illinois 
State  Implementation  Plan.  This 
submittal  satisfies  40  CFR  58.20(f) 
which  requires  the  State  to  provide  for 
the  establishment  and  maintenance  of 
photochemical  assessment  monitoring 
stations  (PAMS)  by  November  12. 1993. 
IFR  Doc.  94-4222  Filed  2-24-94;  8:45  am] 
BILUNO  CODE  6S60-60-F 


40  CFR  Part  60 
[FRL--4841-4] 

Standards  of  Perfonnance  for  New 
Stationary  Sources,  Supptemental 
Delegation  of  Authority  to  Knox 
County,  IN 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  On  May  5, 1993,  the  Knox 
County  Department  of  Air  Pollution 
Control  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  an  additional  category  of 
New  Source  Performance  Standards 
(NSPS).  Since  EPA's  review  of  Knox 
County's  pertinent  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implementation  and  enforcement 
of  this  Federal  standard,  the  Agency  has 
made  the  delegation  as  requested. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  May  28, 1993. 
ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Knox  Coimty  Department  of  Air 
Pollution  Control,  City-County 
Building,  Room  459, 400  West  Main 
Avenue,  Knoxville,  Tennessee  37902. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standard  should 
not  be  submitted  to  the  Region  IV  office, 
but  should  instead  be  submitted  to  the 
following  address: 
Knox  Covmty  Department  of  Air 
Pollution  Control,  City-County 
Building,  Room  459,  400  West  Main 
Avenue,  Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry,  Regulatory  Planning  and 
Development  S^tion,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365,  (404)  347-2864. 
SUPPt.EMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15, 1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  part  60,  New  Source 
Performance  Standards  (NSPS). 

On  May  20, 1977,  EPA  initially 
delegated  the  authority  for 


implementation  and  enforcement  of  the 
NSPS  programs  to  Knox  County.  A 
subsequent  delegation  followed  on 
December  13, 1985,  in  which  Knox 
County  requested  an  update  of  its 
delegation  of  authority  for  previously 
delegated  NSPS  regulations.  On  May  5, 
1993,  Knox  County  requested  a 
delegation  of  authority  for 
implementation  and  enforcement  of  the 
following  NSPS  category  found  in  40 
OH  part  60. 

1.  Standard  of  Performance  for 
Calciners  and  Dryers  in  Mineral 
Industries,  as  specified  in  40  CFR  part 
60,  subpart  UUU,  as  amended  at  57  FR 
44496  (September  28, 1992),  as  adopted 
April  29, 1993. 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  this  source  category  with 
the  conditions  set  forth  in  the  original 
delegation  letter  of  May  20, 1977.  Knox 
County  sources  subject  to  the 
requirements  of  this  subpart  will  now  be 
under  the  jurisdiction  of  Knox  Coimty. 

Action 

Since  review  of  the  pertinent  Knox 
County  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  category  of  NSPS,  the 
EPA  hereby  notifies  the  public  that  it 
has  delegated  the  authority  for  the 
source  category  listed  above  on  May  28, 
1993. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  101, 110,  111,  112, 
and  301  of  the  Clean  Air  Act,  as  Amended 
(42  U.S.C.  7401, 7410,  7411,  7412,  and  7601). 

Dated:  February  3, 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  94-4221  Filed  2-24-94;  8:45  am) 
ULUNG  CODE  S5M-50-^ 


40  CFR  Part  180 

[PP  4F3011  and  PP  7F3498/R2033:  FRL- 
4742-71 

RIN  2070-nAB78 

Pesticide  Tolerances  for  Cypermethrin 
AGENCY:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  establishes 
tolerances  for  residues  of  the  pesticide 
chemical  ((±)alpha-cyano(3- 
phenoxyphenyl)methyl(±)-cis,trans- 


3(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  raw  agricultural  commodities 
(RACs)  cabbage  at  2.0  parts  per  million 
(ppm)  and  onions  at  0.1  ppm.  This 
regulation  proposes  to  establish 
maximiun  permissible  levels  for 
residues  of  the  pesticide  chemical 
requested  pursuant  to  petitions 
submitted  by  FMC  Corp. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  25, 1994. 
ADDRESSES:  WriUen  objections, 
identified  by  the  document  control 
number.  [PP  4F3011  and  PP  7F3498/ 
R2033J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1128.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs,      . 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-6100. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  20, 1993  (58 
FR  54092),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  FMC  Corp., 
1735  Market  St..  Philadelphia,  PA 
19103.  had  submitted  pesticide 
petitions  (PP)  4F3011  and  7F3498 
proposing  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
cypermethrin  [(±)  alpha-cyano-(3- 
phenoxyphenyl)methyl  [±ycis,  trans- 
3(2.2- 

dimethylcyclopropanecarboxylate)]  and 
its  metabolites  dichlorovinyl  acid 
(DCVA)  and  m-phenoxybenzoic  acid 
(MPB-Acid)  and  cyperamide  under 
section  408(b)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C  346a(b))  in 
or  on  the  raw  agricultural  commodities 
cabbage  at  1.5  parts  per  million  (ppm) 
and  bulb  onions  at  0.1  ppm. 
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There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  disctissed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  detennined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
PR  24950). 
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List  o  Sub)ects  in  40  CFR  Part  180 

Eni  ironmental  protection, 
Admi  listrative  practice  and  procedure, 
Agric  iltural  commodities.  Pesticides 
and  p  3sts,  Reporting  and  recordkeeping 
requii  ements. 

Datec :  January  8, 1994. 

DougL  IS  D.  Campt, 

Direct  >r.  Office  of  Pesticide  Programs. 

Th(  refore.  40  CFR  part  180  is 
amen  led  as  follows: 


PARI 


1. 1  he  authority  citation  for  part  180 
conti  lues  to  read  as  follows: 

Aut  lority:  21  U.S.C.  346a  and  371. 

2. 1  y  amending  §  180.418  in  the  table 
there  n,  by  adding  and  alphabetically 
insert  ng  the  following  raw  agricultural 
comn  odities,  to  read  as  follows: 

i  180.'  18    Cypennethrin;  tolerances  for 
resldi  BS. 


CatJtuje 


Onion  ,  bdto 


D(ic 


IFR 
BlUJM 


40 ClfR  PartlSO 

I  and  PP  4E4289m2038;  FRL- 


41  4288 1 


SUMM  \m 


180-{AMENDED] 


Commodity 


Parts  per 
million 


2.0 
0.10 
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[PP 

47S6-k] 

RIN  21  70nAB78 

Pesti  ;ide  Tolerances  for  Chiorpyrifos 

AGENi  ;y:  Environmental  I'rotection 
Agen  :y  (EPA). 
ACTIO  4:  Final  rule. 


f:  This  document  revises 
tolera  nces  for  residues  of  the  insecticide 
chlor  )yrifos  in  or  on  the  raw 
agria  iltural  commodities  pears, 

es,  nectarines,  and  plums.  The 
regul  itions  to  revise  maximum 

ssible  levels  for  residues  of 
chlor  >yrifos  were  requested  in  petitions 
subm  tted  by  DowElanco  and  are 
need(  d  to  cover  maximum  expected 
residi  les  in  or  on  imported 
comr  lodities. 

EFFE<  TIVE  DATE:  This  regulation 
becoi  les  effective  February  25. 1994. 
ADDRl  ISSES:  Written  objections  and 
requc  St  for  a  hearing,  identified  by 


document  control  nimiber.  [PP  4E4288 
and  PP  4E4289/R2038],  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Enviromnental  Protection  Agency,  Rm. 
3708, 401  M  St..  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  tNFORMATtON  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.l  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  207.  CM  #2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  (703)- 
305-6386. 

SUPPt.EMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  December  28, 1993 
(58  FR  68621),  which  announced  that 
DowElanco  had  submitted  pesticide 
petiUons  (PP  4E4288  and  PP  4E4289)  to 
the  Administrator  under  section  408(e) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a(e))  to  amend  40  CFR 
180.342  by  revising  the  tolerances  for 
residues  of  the  insecticide  chiorpyrifos 
in  or  on  the  raw  agricultural 
commodities  pears  from  0.01  part  per 
million  (ppm)  to  0.05  ppm  and  peaches, 
nectarines,  and  plums  from  0.01  ppm  to 
0.05  ppm.  The  revisions  in  the 
tolerances  are  needed  because  of 
differing  use  patterns  of  chiorpyrifos  in 
other  parts  of  the  world  as  compared  to 
the  U.S. 

The  Agency  reviewed  preliminary 
residue  data  and  concluded  that 
residues  should  not  exceed  the 
proposed  tolerances.  However,  the 
Agency  has  determined  that  additional 
residue  data  for  imp<Mled  pears,  peaches 
(data  for  peaches  will  suffice  for 
nectarines),  plums,  and  primes  (the 
processed  commodity  of  plums)  must  be 
submitted.  Therefore,  the  Agency  is 
revising  these  tolerances  with  a  2-year 
expiration  date,  at  which  time  the 
tolerances  will  revert  to  the  previous 
0.01  ppm  for  the  named  commodities. 
Once  the  required  residue  data  are 
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submitted  and  determined  to  be 
adequate  and  upon  request  by 
DowElanco.  the  Agency  will  take 
appropriate  steps  to  make  the  tolerances 
permanent. 

The  available  data  do  not  support  a 
change  in  the  U.S.  use  pattern  for  the 
crops  listed  above.  If  such  a  change  is 
desired,  additional  residue  data 
generated  in  the  U.S.  must  be  submitted. 

There  was  one  comment  received  in 
response  to  the  proposed  rule.  The 
comment  supported  the  proposed  rule. 

Therefore,  based  on  the  information 
considered  by  EPA  and  discussed  in 
detail  in  the  December  28, 1993 
proposal  and  in  this  final  rule,  the 
Agency  is  hereby  establishing  the 
tolerance  revisions  in  40  CFR  180.342 
for  residues  of  chiorpyrifos  in  or  on  the 
following  raw  agricultural  commodities: 
nectarines,  peaches,  pears,  and  plums. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  the  hearing  is  requested,  the 
requestor's  contentions  must  include  a 
statement  of  factual  contentions  on  each 
issue  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  the  resolution  of  the 
factual  issue(s)  in  the  manner  sought  by 
the  requestor  would  be  adequate  to 
justify  the  action  requested  (40  CFR 
178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 


million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
^ants.  use  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  10, 1994. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.342.  by  amending 
paragraph  (c)  by  removing  the  entries  in 
the  table  therein  for  nectarines,  peaches, 
pears,  and  plums  and  by  adding  new 
paragraph  (e),  to  read  as  follows: 

S  180.342    Chlorpyrtfos;  tolerances  for 
resMues. 

•        •        •        •        • 

(e)  Tolerances  are  established  as 
follows  for  residues  of  the  insecticide 
chiorpyrifos  IO,0-diethyl  0-(3,5,6- 
trichloro-2-pyridyl)  phosphorothioate] 


in  or  on  the  following  raw  agricultural 
commodities: 


Parts  per  million 


Commodity 


Untyjan. 
28,1996 


After  Jaa 
28,1996 


Nectarines. 
Peaches  .... 

Pears 

Plums 


0J» 
0X6 
0.06 
OJK 


OjOI 
OjOI 

oxn 
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40  CFR  Part  503 
FRL-4842-8] 

Standards  for  the  Use  or  Disposal  of 
Sewage  Sludge 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  November  25, 1992, 
pursuant  to  section  405  of  the  Clean 
Water  Act  (CWA),  EPA  promulgated  a 
regulation  to  protect  public  health  and 
the  environment  from  reasonably 
anticipated  adverse  effects  of  certain 
pollutants  in  sewage  sludge  (February 
19, 1993).  This  regulation  established 
requirements  for  the  final  use  or 
disposal  of  sewage  sludge  when:  (1)  The 
sludge  is  applied  to  the  land  either  to 
condition  the  soil  or  to  fertilize  crops 
grown  in  the  soil;  (2)  the  sludge  is 
disposed  on  land  by  placing  it  in  surface 
disposal  sites;  and  (3)  the  sludge  is 
incinerated.  Today's  action  amends  this 
regulation  with  respect  to  two  aspects  of 
therule  pending  EPA's  reconsideration 
of  certain  issues.  The  issues  imder 
reevaluation  concern  the  appropriate 
pollutant  limits  for  molybdenum  in 
sewage  sludge  when  land  applied  and 
the  requirement  for  certain  sewage 
sludge  incinerators  to  monitor 
incinerator  emissions  continuously  for 
total  hydrocarbons  (THC). 
EFFECTIVE  DATE:  February  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Hais,  Chief,  Sludge  Risk 
Assessment  Branch,  Health  and 
Ecological  Criteria  Division  (4304). 
Office  of  Science  and  Technology,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  tx:  20460. 
telephone  (202)  260-5389. 

SUPPt^MENTARY  INF0RMATK3N: 

A.  Authority 

Today's  rule  is  being  promulgated 
under  the  authority  of  section  405  of  the 
Clean  Water  Act  (CWA).  Section  405(J) 
requires  EPA  to  establish  management 
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practices  and  numerical  limits  adequate 
to  protect  public  health  and  the 
environment  against  reasonably 
anticipated  adverse  effects  of  toxic 
pollutants  in  sewage  sludge.  Section 
405(e)  prohibits  any  person  from 
disposing  of  sludge  from  a  publicly- 
owned  treatment  works  or  other 
treatment  woiiLS  treating  domestic 
sewage  except  in  compliance  with  the 
section  405  regulations. 

B.  Amendment  of  Pollutant  Limits  for 
Molybdenum  When  Land  Applied 

On  November  25, 1992,  the  U.S. 
Environmental  Protection  Agency 
promulgated,  pursuant  to  section  405  of 
the  Clean  Water  Act,  Standards  for  the 
Use  or  Disposal  of  Sewage  Sludge  (40 
CFR  part  503)  published  in  the  Federal 
Register  on  February  19, 1993  (58  FR 
9246).  This  regulation  establishes 
requirements  for  the  final  use  or 
disposal  of  sewage  sludge  that  are 
codified  at  40  CFR  part  503.  By  letter 
dated  May  25, 1993,  Climax  Metals 
Company  filed  a  petition  with  the 
Agency  asking  that  EPA  reconsider  the 
molybdenum  pollutant  limits  for  sewage 
sludge  when  it  is  applied  to  the  land 
and  to  stay  the  February  19, 1994, 
compliance  date  for  these  pollutant 
limits  pending  reconsideration. 
Subsequently,  on  June  25, 1993,  Climax 
Metals  Company,  American  Mining 
Congress,  The  Qiem-Met  Company, 
Eastern  Technologies,  Inc.,  Gulf  Coast 
Chemical,  Jamestown  Chemical 
Company,  Inc.,  Midland  Research  Labs, 
Inc.,  and  North  Metals  and  Chemical 
Company,  generators  or  users  of 
molybdenum,  filed  a  petition  with  the 
United  States  Court  of  Appeals  for  the 
lOth  Circuit  seeking  review  of  the  land 
application  pollutant  limits  for 
molybdenum  in  the  part  503  Rule.  This 
petition  for  review  was  subsequently 
transferred  to  the  D.C  Circuit. 

The  molybdenum  cumulative 
pollutant  loading  rate  (CPLR) 
promulgated  at  Table  2  of  §  503.13  in 
the  final  part  503  rule  is  18  kg  of 
molybdenum  per  hectare  of  land.  The 
CPLR  was  determined  from  Pathway  6 
of  the  land  application  risk  assessment. 
Pathway  6  evaluates  the  amount  of  a 
pollutant  in  sewage  sludge  that  is 
protective  of  livestock  and  wild  animals 
that  consume  plants  grown  on  sludge- 
amended  soil.  In  the  case  of 
molybdenum,  the  CPLR  is  designed  to 
protect  cattle  from  molybdenosis.  The 
major  concern  that  Climax  and  others 
have  brought  to  the  Agency's  attention 
is  related  to  the  studies  used  to  assess 
exposure  conditions  and  the  exposure 
assumptions  for  the  establishment  of  the 
molybdenum  CPLR  for  land  application 
of  sewage  sludge.  In  particular.  Climax 
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and  ( thers  questioned  the  use  of  the 
data  rom  the  Pierzynski  and  Jacobs 
(198( )  study  to  determine  the  crop 
uptal  e  slope  used  in  the  Pathway  6  risk 
asses  iment.  These  interested  parties 
state  :hat  this  approach  results  in  an 
overj  rotective  molybdenum  limit 
becai  ise  the  sludges  used  in  the  study 
were  highly  contaminated  with 
moly  xlenum  (1500  mg  molybdenum 
per  k  ;  of  sewage  sludge,  while  sewage 
slud|  e  usually  contains  40  mg/kg)  and 
becai  ise  the  Pierzynski  and  Jacobs  data 
were  inappropriately  weighted  with 
data  rom  only  one  other  study  (Soon 
and  iates,  1985). 

EP1\  has  reviewed  Climax's  request 
and  has  evaluated  additional  data  and 
addi  ional  information  submitted  by 
Clim  ix  supporting  a  different  crop 
upta  ;e  slope  for  molybdenum.  Based  on 
this  ireliminary  evaluation,  EPA  is 
amei  ding  part  503  to  delete  the 
molj  xlenum  pollutant  limits  in  Tables 
2,  3,  uid  4  of  §  503.13  pending  its 
recoi  sideration  of  appropriate 
molj  idenum  pollutant  limits.  EPA's 
preliminary  review  of  the  data  indicates 
the  Mjpropriateness  of  reevaluation  of 
the  (iimulative  pollutant  loading  rate  for 
mol]  idenum  established  in  Table  2  of 
§  50;  .13  of  the  February  19. 1993  rule. 
Beca  ise  the  molybdenum  cimiulative 
polh  tant  loading  rate  is  used  to  develop 
the  I  tolybdenum  pollutant 
cone  mtration  limit  and  annual 
polli  tant  loading  rate  in  Tables  3  and  4 
of  S 1  03.13,  respectively,  EPA  is  also 
amei  iding  these  tables  to  remove  the 
mol;  bdenimi  pollutant  limits. 

Ai  noted,  the  molybdenum  limits  in 
Tab!  is  2,  3  and  4  were  determined  from 
a  ris  :  assessment  of  Pathway  6  and  are 
desi  ned  to  protect  animals  consuming 
feed  crops  grown  on  sludge-amended 
soil  rom  molybdenosis.  Specifically, 
EPA  using  a  mathematical  algorithm, 
calci  tiated  what  quantity  of 
mol;  bdenum  in  sewage  sludge  per 
hect  ire  of  land  could  be  added  to  the 
soil  vithout  resulting  in  exceeding  the 
threi  hold  in  crops  fed  to  domesticated 
anin  als  that  is  associated  with 
mol;  bdenosis.  That  calculation  is 
dep<  ndent  on  three  variables.  These  are 
the  1  ireshold  level  of  molybdenum  in 
feed  crops  associated  with 
mol;  bdenosis,  the  background  level  of 
mol;  bdenum  in  feed  crops  and  the 
relal  lonship  between  molybdenum 
addi  d  to  the  soil  from  sewage  sludge 
and  iie  resulting  level  in  feed  crops. 

El  A  has  reviewed  the  data  it  used  to 
esta  ilish  the  molybdenum  limits, 
info  mation  submitted  by  Climax  and 
othe  rs  and  additional  information  the 
Agei  icy  has  obtained.  EPA  has 
cont  luded  that  the  molybdenimi  limits 
are  lighly  sensitive  to  how  the 


molybdentmi  data  base  used  in  the  part 
503  regulation  was  treated.  An  example 
illustrates  why  the  data  are  sensitive  to 
the  method  used  in  the  calculation. 
Assume  that  two  field  studies  are  used 
to  calculate  the  uptake  of  molybdenum 
by  feed  crops  grown  on  sludge-amended 
soil.  One  study  shows  low  molybdenum 
uptake  levels  while  the  second  shows 
high  uptake.  If  the  study  with  low 
molybdenum  uptake  levels  includes 
only  three  data  points  while  the  study 
showing  high  uptake  contains  20  data 
points,  calculation  of  a  single  uptake 
value  frt^m  the  studies  will  differ 
depending  on  how  the  data  points  in  the 
individual  studies  are  treated.  If  all  data 
points  are  weighted  equally,  then  the 
results  will  be  most  heavily  influenced 
by  the  high  uptake  data  points. 
Contrarily,  if  the  results  are  averaged  for 
each  study  separately  and  then  the 
studies,  rather  than  data  points, 
weighted  equally,  the  influence  of  the 
high  uptake  data  is  mitigated. 

Given  the  limited  number  of  studies 
relied  upon  for  the  part  503 
molybdenum  limits  and  the  resulting 
sensitivity  of  the  results  to  the  method 
adopted  for  weighting  data  points  in 
those  studies,  EPA  determined  that  it 
should  reconsider  these  limits.  A 
preliminary  review  of  additional  field 
studies  suggests  that  use  of  data  from 
sewage  sludge  that  is  highly 
contaminated  by  molybdenum  may 
yield  results  that  could  overpredict  crop 
uptake  and  background  molybdenum 
levels  in  feed  crops  at  the  lower  levels 
of  molybdenum  required  by  part  503. 
This  leads  the  Agency  to  conclude  that 
the  limits  adopted  in  Tables  2,  3,  and  4 
may  be  more  restrictive  than  required  to 
protect  public  health  and  the 
environment  because  of  both  an 
inappropriately  high  backgroimd 
molybdenum  level  in  feed  crops  and 
molybdenum  uptake  rate.  This 
information  has  led  the  Agency  to 
conclude  that  it  should  reevaluate  its 
determination  of  the  molybdenum 
pollutant  limits  for  land  application  of 
sewage  sludge. 

EPA  has  concluded  that  amending  its 
regulation  to  delete  the  current  land 
application  molybdenum  pollutant 
limits  pending  reconsideration  will  not 
adversely  afi^ect  public  health  and  the 
environment  for  the  following  reasons. 
First,  EPA  is  not  modifying  the  ceiling 
concentration  limit  for  molybdenum  (75 
milligrams  per  kilogram  of  sewage 
sludge  on  a  dry  weight  basis)  in  Table 
1  of  §  503.13.  Sewage  sludge  that  is  land 
applied  must  have  a  molybdenum 
concentration  equal  to  or  less  than  this 
limit.  Sewage  sludge  that  exceeds  this 
level  cannot  be  land  applied.  Under  a 
worst  case  scenario  of  75  milligrams  of 
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molybdenum  per  kilogram  of  dry 
sewage  sludge,  if  sewage  sludge  is 
applied  at  a  rate  of  10  metric  tons  of 
sewage  sludge  (dry  weight  basis)  per 
hectare  of  land  annually,  it  would  take 
24  years  to  reach  the  ciunulative 
pollutant  load  of  18  kilograms  per 
hectare  for  molybdenum — the  CPLR 
adopted  in  Table  2  of  §  503.13  in  the 
final  rule.  Because  EPA  plans  to  propose 
and  promulgate  a  new  molybdenum 
cumulative  pollutant  loading  rate  in  the 
near  fiiture,  a  new  molybdenum 
pollutant  concentration  limit  and  a  new 
annual  pollutant  loading  rate  (APLR), 
even  if  EPA  concludes  the  same  or 
lower  limits  are  necessary  to  protect 
public  health  and  the  environment,  the 
likelihood  that  the  molybdenum  in 
sewage  sludge  applied  to  the  land 
during  the  time  EPA  reevaluates  the 
molybdenum  CPLR  would  harm  public 
health  and  the  environment  is  extremely 
low. 

Similarly,  under  this  worst  case 
scenario,  sewage  sludge  sold  or  given 
away  in  a  bag  or  other  container  for 
application  to  the  land  (e.g.,  for  use  on 
lawns  or  home  gardens)  is  limited  to  an 
annual  application  rate  of  12  dry  metric 
tons  per  hectare.  This  application  rate  is 
calculated  based  on  the  ceiling 
concentration  of  75  mg  molybdenum 
per  kg  of  dry  sewage  sludge  and  the 
annual  pollutant  loading  rate  of  0.9  kg 
per  hectare  per  365  day  period  listed  in 
Table  4  of  §  503.13.  Application  rates 
above  this  amount  would  cause  an 
exceedence  of  the  molybdenum  annual 
pollutant  loading  rate.  However,  the 
molybdenum  pollutant  limit  on  which 
the  APLR  is  based  is  designed  to  protect 
animals  consuming  forage  grown  on 
sludge  amended  soils  from 
molybdenum  toxicity.  The  likelihood  of 
cattle  consiuning  feed  crops  grown  on  a 
lawTi  or  home  garden  is  small.  In  the 
multi-pathway  risk  assessment,  the  next 
most  limiting  pathway  for  molybdenum 
is  Pathway  3,  the  ingestion  of  pure 
sewage  sludge  by  a  toddler.  Pathway  3 
is  a  more  realistic  concern  for  sewage 
sludge  sold  or  given  away  in  a  bag  or 
other  container.  The  pollutant  limit  for 
this  pathway  is  400  milligrams  of 
molybdenum  per  kilogram  of  dry 
sewage  sludge,  well  above  the  ceiling 
concentration  limit  of  75  mg 
molybdenimn  per  kg  of  dry  sewage 
sludge.  Because  sewage  sludge  cannot 
be  applied  to  the  land  if  the 
molybdenum  concentration  is  greater 
than  75  mg  molybdenum  per  kg  of  dry 
sewage  sludge,  the  toddler. who  may 
inadvertently  ingest  sewage  sludge  is 
protected  during  the  time  the  Agency 
reconsiders  the  molybdenum  pollutant 
limits.  Therefore,  today's  amendments 


to  the  pollutant  limits  in  Tables  2,  3, 
and  4  of  §  503.13  will  not  threaten 

fiublic  health  or  the  environment  for 
and  application  of  either  bulk  sewage 
sludge  sold  or  sewage  sludge  sold  or 
given  away  in  a  bag  or  other  container. 

C  Modification  of  the  Applicability  of 
the  Continuous  Emission  Monitoring 
Requirements  for  Total  Hydrocarbons 
for  Certain  Incinerators 

On  July  17. 1993,  Gloucester  County 
Utilities,  Stony  Brook  Regional 
Sewerage  Authority,  Township  of 
Wayne,  Pequannock,  Lincoln  Park  and 
Fairfield  Sewerage  Authority,  Somerset 
Raritan  Valley  Sewerage  Authority, 
Bayshore  Regional  Sewerage  Authority, 
and  the  State  of  New  Jersey  filed  a 
petition  with  the  D.C  Qrcuit  seeking 
review  of  the  part  503  regulation.  These 
petitioners  challenged,  among  other 
things  the  failure  of  the  part  503 
regulation  to  allow  site-specific  sewage 
sludge  incinerator  emissions  limits  and 
the  failure  to  allow  State-imposed 
emissions  limitations,  including 
monitoring  and  reporting  requirements, 
to  replace  the  part  503  requirements. 
The  petitioners  argue  that  the 
requirements  to  demonstrate 
compliance  with  a  100  ppm  total 
hydrocarbon  (THC)  operational  standard 
through  continuous  monitoring  of  THC 
emissions  should  be  changed. 

Currently,  the  State  of  New  Jersey 
requires  that  the  exit  gas  from  the 
petitioners'  sewage  sludge  incinerators 
meet  a  100  ppm  carbon  monoxide  (CO) 
limit  corrected  for  zero  percent  moisture 
and  to  seven  percent  oxygen.  The  State 
also  requires  the  petitioners  to  monitor 
the  exit  gas  continuously  for  CO.  For 
these  reasons,  the  petitioners  asked  for 
relief  from  the  requirement  to  monitor 
THC  continuously.  To  demonstrate 
compliance  with  the  100  ppm  THC 
operational  standard,  the  incinerator 
management  practices  in  §  503.45(a) 
require  installation  of  a  continuous 
equipment  THC  monitor.  In  the 
petitioners'  view,  installation  of  this 
instrument  is  not  needed  because  any 
sewage  sludge  incinerator  complying 
with  State  of  New  Jersey  100  ppm 
emissions  limitation  and  continuous  CO 
monitoring  requirements  will  comply 
with  the  100  ppm  THC  operational 
standard. 

EPA  concluded  that  it  is  appropriate 
to  reconsidar  its  requirement  for  the 
continuous  monitoring  of  THC  in  the 
case  of  certain  incinerators.  Based  on  a 
reassessment  of  information  on  THC 
emissions  and  CO  emissions  from 
certain  types  of  sewage  sludge 
incinerators,  EPA  has  preliminary 
determined  that  incinerators  that  meet  a 
100  ppm  CO  emission  limitation  wrill 


easily  achieve  a  100  ppm  THC 
operational  standard.  In  these 
circumstances,  EPA  determined  thai 
requiring  such  incinerators  to  install 
and  maintain  continuous  THC  monitors 
was  unduly  burdensome  and  wasteful 
and  would  not  result  in  increased 
envirorunental  benefits.  Accorviingly. 
EPA  finds  there  is  good  cause  to  amend 
its  regulation,  effective  immediately,  to 
authorize  the  demonstration  of 
compliance  with  the  100  ppm  THC 
operational  standard  by  meeting  a  100 
ppm  CO  limit  and  by  monitoring  the 
exit  gas  continuously  for  CO  during  the 
interim  period  of  reconsideration. 
Therefore,  EPA  is  today  issuing  a  final 
rule  amending  the  applicability 
provision  of  the  part  503 — subpart  E — 
Incineration  to  modify  the  applicability 
of  certain  management  practices, 
frequency  of  monitoring  requirements 
and  recordkeeping  requirements  for 
sewage  sludge  incinerators  meeting 
certain  conditions. 

As  a  result  of  the  amendment,  the 
following  requirements  will  not  apply  to 
sewage  sludge  incinerators  meeting 
defined  conditions:  the  management 
practice  in  §  503.45(a):  the  fr^uency  of 
monitoring  requirements  for  ITIC 
concentration  in  §  503.46(b);  and  the 
recordkeeping  requirements  for  THC 
concentration  in  §503.47  (c)  and  (n). 
The  management  practice  in  503.45(a) 
requires  the  installation  of  a  continuous 
emissions  monitor  for  total 
hydrocarbons.  The  monitoring 
requirements  of  §  503.46(b)  concern 
THC  concentration  in  the  exit  gas.  The 
recordkeeping  requirements  in  §  503.47 
(c)  and  (n)  deal  with  the  total 
hydrocarbons  concentration  in  the  exit 
gas  fix)m  the  sewage  sludge  incinerator 
stack  and  with  a  calibration  and 
maintenance  log  for  THC  concentration 
in  the  exit  gas. 

The  requirements  outlined  above  do 
not  apply  to  sewage  sludge  incinerators 
in  the  following  circumstances.  The 
sewage  sludge  incinerator  must  achieve 
a  CO  concentration  in  the  exit  gas  of  100 
ppm  (monthly  average)  or  lower, 
corrected  for  zero  percent  moisture  and 
to  seven  percent  oxygen.  The 
incinerator  owner/operator  also  must 
monitor  the  exit  gas  continuously  for 
CO,  keep  records  on  the  CO  emissions. 
and,  in  certain  cases,  report  the  monthly 
average  CO  concentration  annually  to 
thepermitting  authority. 

EPA  concluded  there  is  good  cause  for 
taking  today's  action  because  current 
.data  support  the  petitioners'  assertion 
that  the  THC  concentration  in  the  exit 
gas  from  the  sewage  sludge  incinerators 
described  above  will  comply  with  the 
100  ppm  (monthly  average)  THC 
operational  standard  in  part  503  when 


the  monthly  average  CO  concentration 
in  the  exit  gas  is  equal  to  or  less  than 
100  ppm. 

D.  Procedural  Requirements 

EPA  has  reviewed  the  two  requests 
discussed  above  and  concluded  that:  (1) 
The  molybdenum  CPLR,  pollutant 
concentration  limit,  and  APLR  for  land 
application  should  be  reconsidered 
based  on  the  new  information,  and  (2) 
the  THC  operational  standard  in 
§  503.44(c)  will  be  achieved  if  a  CO 
limit  of  100  ppm  is  met.  Accordingly, 
EPA  is  today  taking  final  action 
amending  its  part  503  regulation.  EPA's 
action  amends  the  molybdenum 
pollutant  limits  for  land  application  in 
Tables  2.  3,  and  4  of  §  503.13  and  the 
applicability  of  various  part  503 
requirements  related  to  THC  in  §  503.45, 
§  503.46,  and  §  503.47  for  certain 
incinerators  until  such  time  as  the 
Agency  has  an  opportunity  to  study 
these  issues  further.  At  the  completion 
of  the  studies,  EPA  will  decide  whether 
to  propose  new  molybdenum  pollutant 
limits  and  whether  further  amendments 
to  part  503  are  needed  concerning  the 
monitoring  of  CO  to  demonstrate 
compliance  with  the  THC  operational 
standard  in  lieu  of  monitoring  THC 
continuously. 

Section  553  of  the  Administrative 
Procedures  Act  provides  that  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the.public 
interest,  it  may  first  issue  a  rule  without 
providing  notice  and  comment.  In 
addition,  the  agency  may  make  the  rule 
effective  immediately.  EPA  has 
concluded  here  that  it  should  both 
amend  its  part  503  regulation  as 
described  without  providing  for  notice 
and  comment  and  make  these  changes 
effective  immediately. 

1.  Notice  and  Comment 

By  today's  action,  the  Agency  avoids 
the  possibility  that  some  treatment 
works  treating  domestic  sewage  would 
be  required  to  comply  with  certain 
numerical  limits  for  molybdenum  in 
sewage  sludge  that  is  land  applied.  The 
Agency  has  concluded  at  this  juncture 
that  these  limits  may  be  too  stringent 
and  consequently  should  be 
reconsidered.  Given  the  pendency  of  the 
compliance  deadline  for  the  land 
application  requirements,  it  would  be 
impracticable  to  provide  notice  and 
comment.  Further,  the  public  interest 
would  suffer  to  the  extent  that  treatment 
works  treating  domestic  sewage 
incurred  increased  costs  associated  with 
compliance  with  requirements  that  the 
Agency  determines  are  not  needed  to 
protect  pubhc  health  and  the 


er  dronment.  Given  the  retention  of  the 
ce  ling  limit  on  molybdenum  in  sewage 
sli  dge  which  may  bie  applied  to  the 
laj  id,  EPA  has  concluded  that  public 
h(  ilth  and  the  environment  will  be 
ad  jquately  protected  while  the  Agency 
is  -econsidering  what  are  the 
ap  }ropriate  molybdenum  limits  for 
Ta  )les  2.  3  and  4  of  §  503.13. 
'urther,  in  the  case  of  the 
an  endments  to  the  requirements  for 
se'  vage  sludge  incinerators,  the  Agency 
ha  >  similarly  concluded  that  notice  and 
CO  nment  is  impracticable  and  contrary 
to  ;he  public  interest.  EPA  has 
CO  icluded  that  the  public  interest  will 
su  fer  if  sewage  sludge  incinerators  that 
ac  lieve  a  100  ppm  CO  level,  as 
de  Tionstrated  by  continuous  CO 
mi  mtoring,  are  also  required  to  install 
TI  C  monitors.  Based  on  its  evaluation, 
EF  A  has  concluded  that,  if  incinerators 
an  meeting  a  100  ppm  CO  level,  the 
Hi  elihood  is  substantial  that  such 
ini  iinerators  are  well  below  the  100  ppm 
TI  C  operational  standard.  Given  this 
in  ormation  and  the  fact  that  the 
ob  igation  for  many  of  these  incinerators 
to  ichieve  a  100  ppm  or  lower  CO 
sU  ndard  and  monitor  continuously 
an  edated  the  promulgation  of  the  100 
pp  m  THC  operational  standard,  EPA  has 
CO  icluded  that  the  public  interest  does 
nc  t  support  installation  of  THC 
mi  mitors  for  such  incinerators  pending 
Aj  ency  reconsideration. 

2.  Effective  Date 

Jnder  section  405  of  the  CWA,  EPA's 
se'  vage  sludge  regulation  must  require 
CO  npliance  with  the  regulation  as 
ex  )editiously  as  practicable  but  in  no 
ca  e  later  than  12  months  after  its 
pi  ilication,  unless  such  regulation 
rei  uires  construction  of  new  pollution 
CO  itrol  facilities,  in  which  case  the 
re  ulation  must  require  compliance 
ex  )editiously,  but  not  later  than  two 
ye  irs  from  publication.  The  part  503 
re  ulation  was  effective  on  March  22, 
19  )3.  In  the  case  of  the  molybdenum 
pc  lutant  limits  and  the  continuous 
m(  initoring  requirements  for  THC,  the 
re  ulation  required  compliance  by 
Ft  )ruary  19, 1994.  Because  of  the 
pc  ential  adverse  effect  on  public 
in  erest  noted  above,  the  Agency  has 
de  ermined  there  is  good  cause  for 
m(  king  this  regulation  effective 
im  mediately. 

E.  (egulatory  Requirements 

1.  Executive  Order  12866 

executive  Order  12866  requires  EPA 
to  jrepare  an  assessment  of  the  costs 
and  benefits  of  any  "significant 
rej  ulatory  action."  Because  the  effect  of 
to  ay's  rule  is  to  modify  current 


requirements  and  provide  additional 
flexibility  to  the  regulated  community, 
costs  to  the  regulated  community 
should  be  reduced  or  at  least  remain 
unchanged.  Consequently,  no 
assessment  of  costs  and  benefits  is 
required. 

2.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  srnall 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  action  to  modify  the  part  503 
regulation  promulgated  today  is 
deregulatory  in  nature  and  thus  will 
only  provide  beneficial  opportunities 
for  entities  that  may  be  affected  by  the 
rule.  Accordingly.  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

3.  Paperwork  Reduction  Act 

There  are  no  reporting,  notification,  or 
recordkeeping  (information)  provisions 
in  this  rule.  Such  provisions,  were  they 
included,  would  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  503 

Environmental  protection.  Frequency 
of  monitoring.  Incineration,  Land 
application,  Management  practices. 
Pathogens,  Pollutants,  Reporting  and 
recordkeeping  requirements,  Sewage 
sludge.  Surface  disposal  and  Vector 
attraction  reduction. 

Dated:  February  18, 1994. 
Carol  M .  Browner, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  503  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  503 
continues  to  read  as  follows: 

Authority:  Sections  405  (d)  and  (e)  of  the 
Clean  Water  Act,  as  amended  by  Pub.  L  95- 
217,  Sec.  54(d),  91  Stat.  1591  (33  U.S.C.  1345 
(d)  and  (e));  and  Pub.  L.  100-4.  Title  IV.  Sec. 
406  (a),  (b).  101  Stat..  71,  72  (33  U.S.C.  1251 
et  seq.). 


Federal  Register  /  Vol.  59.  No.  38  /  Friday.  February  25,  1994  /  Rules  and  Regulations 

^ . 


9099 


2.  Section  503.13  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3),  and 
(bK4)  to  read  as  follows: 

§503.13   Pollutant  limits. 

(b)*  •  • 

(2)  Cumulative  pollutant  loading 
rates. 

Table  2  of  §503.13.— CuMUiATfVE 
Pollutant  Loading  Rates 


PoSutant 


Arsenic 

Cadmium  . 
Chromium 

Copper 

Lead 

Mercury  .... 

Nickel 

Selenium .. 
Zinc 


Cumulative 

poflutant 

loading  rate 

(kilograms 

per  hectare) 


41 

39 

3000 

1500 

300 

17 

420 

100 

2800 


(3)  Pollutant  concentrations. 

Table  3  of  §503.13.— Pollutant 
Concentrations 


PoOutarrt 


Arsenic 

Cadmium  . 
Ctvomtum 
Copper  — 

Lead 

Mercury 

NKkel 

Selenium , 
ZirK 


Monthly  av- 
erage corv 
cerrtrations 
(milligrams 
perktto- 
gram)> 


41 

39 

1200 

1500 

300 

17 

420 

36 

2800 


■  Dry  weight  t>asis. 

(4)  Annual  pollutant  loading  rates. 

Table  4  of  §503.13.— Annual 
PoauTANT  Loading  Rates 


Annual  pollut- 

anltoadlng 

rate(kik>- 

Pdlutanl 

gramsper 

hectare  per 

365  day  pe- 

IHXQ 

Arsenic 

2.0 

Cadmium 

1.9 

Ctwomium 

150 

Copper 

75 

Lead 

15 

Mercury 

0.85 

Nk*el ..._ 

21 

Setorwjm  „„._....„ 

5.0 

Zinc 

140 

5.  Section  503.40  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

fS03.40    AppNcabiWy. 

•        •        •        •        • 

(c)  The  management  practice  in 
§  503.45(a),  the  frequency  of  monitoring 
requirement  for  total  hydrocarbon 
concentration  in  §  503.46(b)  and  the 
recordkeeping  requirements  for  total 
hydrocarbon  concentration  in 
§  503.47(c)  and  (n)  do  not  apply  if  the 
following  conditions  are  met: 

(1)  The  exit  gps  from  a  sewage  sludge 
incinerator  stack  is  monitored 
continuously  for  carbon  monoxide. 

(2)  The  monthly  average 
concentration  of  carbon  monoxide  in 
the  exit  gas  fix)m  a  sewage  sludge 
incinerator  stack,  corrected  for  zero 
percent  moistxire  and  to  seven  percent 
oxygen,  does  not  exceed  100  parts  per 
million  on  a  volumetric  basis. 

(3)  The  person  who  fires  sewage 
sludge  in  a  sewage  sludge  incinerator 
retains  the  following  information  for 
five  years: 

(i)  The  carbon  monoxide 
concentrations  in  the  exit  gas;  and 

(ii)  A  calibration  and  maintenance  log 
for  the  instrument  used  to  measure  the 
carbon  monoxide  concentration. 

(4)  Class  I  sludge  management 
facilities,  POTWs  (as  defined  in  40  CFR 
501.2)  with  a  design  flow  rate  equal  to 
or  greater  than  one  million  gallons  per 
day,  and  POTWs  that  serve  a  population 
of  10,000  people  or  greater  submit  the 
monthly  average  caibon  monoxide 
concentrations  in  the  exit  gas  to  the 
permitting  authority  on  February  19  of 
each  year. 

[PR  Doc.  94-4372  Filed  2-24-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46CFRPart171 
[CGD  93-041] 
RIN2115-AD33 

Domestic  Passenger  Vessel  Damage 
StatXIity  Standards 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  partial  suspension  of 
application. 

SUMMARY:  The  Coast  Guard  announces 
an  indefinite  suspension  of  the 
application  of  46  CFR  171.080(e). 
Damage  Stability  Standards  for 
Inspected  Passenger  Vessels,  for  all 
vessels  not  requiring  a  SOLAS 
Passenger  Ship  Safety  Certificate.  The 


suspension  will  allow  time  for 
development  of  revised  regulatory 
requirements.  This  action  is  being  taken 
in  response  to  a  determination  that  there 
are  technical  problems  in  meeting  these 
requirements  for  certain  vessels, 
especially  those  designed  for  service  on 
protected  or  partially-protected  waters. 
Suspnending  the  effiective  date  will 
provide  an  opportunity  to  define  the 
extent  of  the  problem  and  to  consider 
alternative  regulations. 
EFFECTIVE  DATE:  Effective  February  25, 
1994,  the  application  of  46  CFR 
170.210(e)  is  suspended  indefinitely  for 
all  vessels  not  requiring  a  SOLAS 
Passenger  Vessel  Safety  Certificate. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
P.  L.  Carrigan,  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH- 
3),  room  1308,  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  telephone: 
(202)  267-2988.  telefax:  (202)  267-4816. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  notice  are  Ms,  Patricia  L 
Carrigan,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  and  LT  Ralph 
L.  Hetzel,  Project  Counsel,  Office  of 
Chief  Counsel. 

Regulatory  History 

On  February  13, 1990,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Stability 
Design  and  Operational  Regulations  in 
the  Federal  Register  (55  FR  5120). 

During  the  NPRM  60-day  comment  - 
period,  the  Coast  Guard  received  28 
letters  commenting  on  the  proposed 
rulemaking.  Only  two  of  the  28  letters 
received  included  comments  on  the  new 
damage  stability  standards  for  passenger 
vessels. 

On  September  11. 1992,  the  Coast 
Guard  published  a  final  rule  entitled 
Stahili'y  Design  and  Operational 
Regulations  in  the  Federal  Register  (57 
FR  41812)  which  adopted  damage 
stability  requirements  for  new  passenger 
vessels  from  the  proposed  rul& 

Following  implementation  of  the  final 
rule,  the  Coast  Guard  received  inquiries 
on  the  appropriateness  of  the  damage 
stability  standards  in  46  CFR  171.080(e> 
for  certain  types  of  new  passenger 
vessels. 

On  July  7, 1993,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  to  announce  a  public  meeting 
on  August  5, 1993  to  discuss  what 
problems  were  being  encountered  in 
complying  Mrith  the  standard  and  what 
actions  might  be  appropriate. 
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At  the  public  meeting,  attention 
focused  on  the  application  of  this 
requirement  to  domestic  vessels, 
especially  vessels  operating  in  protected 
and  partially-protected  waters. 
Comments  indicated  that  unexpected 
difficulties  were  being  experienced  by 
some  designers  in  complying  with  the 
new  standard.  These  problems  were 
discovered  as  new  vessel  designs  began 
to  be  reviewed.  Due  to  requests  to 
reconsider  the  specific  criteria  to  be 
applied  in  various  waters  and  based  on 
the  information  received  at  the  public 
meeting,  the  Coast  Guard  on  August  27, 
1993  (58  FR  45264),  published  a  notice 
temporarily  suspending  the  application 
of  §  171.080(e)  for  all  vessels  not 
carrying  a  SOLAS  Passenger  Ship 
Certiflcate  until  February  23, 1994. 

The  Coast  Guard  also  reopened  the 
comment  period  for  90  days  to  allow 
further  input  from  the  public,  and 
received  twenty-one  additional 
comments.  The  majority  of  the 
comments  came  from  naval  architects 
and  shipyards,  and  two  comments  were 
from  the  Society  of  Naval  Architects  and 
Marine  Engineers  (SNAME)  technical 
panels.  In  general,  the  comments 
indicated  that  the  regulations  adopted 
seemed  overly  severe,  especially  for 
vessels  operating  on  protected  or 
partially-protected  waters. 

Reason  for  Extension  of  the  Suspension 
of  Effective  Date 

Based  on  a  preliminary  evaluation  of 
the  comments  received,  incli^dIngth05B~ 
made  at  the  August  5,  «93public 
hearing  and  those  received  following 
the  initial  suspension,  the  Coast  Guard 
expects  to  publish  a  notice  of  proposed 
rulemaking  proposing  amendments  to 
the  damage  stability  standards  for 
passenger  vessels  on  domestic  routes. 
The  Coast  Guard  believes  the 
development  of  improved  damage 
stability  regulations  requiring  minimal 
design  changes  are  necessary  and 
achievable,  particularly  in  view  of  the 
dramatic  increase  in  the  number  of  high 
density  passenger  vessels  on  inland 
waters  and  the  potential  for  loss  of  life 
if  a  casualty  occurs.  The  work  of 
SNAME  in  this  matter  is  considered 
especially  important  and  indicative  of 
the  need  for  damage  stability  standards 
for  passenger  vessels.  The  Coast  Guard 
is  considering  adopting  a  tiered 
approach,  in  which  a  vessel  operating 
on  exposed  routes  would  be  required  to 
meet  a  stricter  stability  standard  than  a 
vessel  operating  on  protected  or 
partially-protected  routes.  The  Coast 
Guard  expects  to  publish  the  proposed 
revision  by  mid-1994. 


Dat(  d:  February  15, 1994. 
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',  U.S.  Coast  Guard,  Chief,  Office 
Safety,  Security  and  EnvironirnHntaT 
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FEDE  UL  COMMUNllpATIONS 
COMMISSION 

47  OF  R  Parts  1.  21,  22\  90,  94.  and  95 
[PP  0(  cket  No.  93-253;  FCC  94-32] 

Imple  Dentation  of  Section  309(j)  of  the 
Comr  tunications  Act— jCompetitive 
Biddi  ig 

AGEN(  V:  Federal  Commjunications 
Comn  lission. 
ACTIO  i:  Final  rule. 


SUMMi  iRY:  The  Commission  has  adopted 
a  Firs  Report  and  OrdeA(Order)  that 
propc  ses  to  implement  recent  statutory 
chan{  B  to  the  Communications  Act  of 
1934,  as  amended  (Communications 
Act).   Tie  Order  is  necessary  in  order  to 
comp  y  with  the  Congressional  directive 
conta  ned  in  the  OmnibusiBudget 
Recoi  ciliation  Act  of  1993  (Budget  Act) 
to  coi  sider  regulations  to  Ideter  unjust 
enric  iment  by  lottery  wiriners.  The 
Ordei  adopts  a  rule  requiring  disclosure 
of  trai  isfer  prices  by  an  applicant  for 
volur  tary  transfer  of  cjmtrol  or 
assigi  ment  where  tjre  subject  license 
was  a  ;quired  byjKe  transferor  through 
^gon  mission/iottery. 
EFFEC  JTVETJJStE:  May  26.  1994. 
FOR  P  IRTHER  INFORMATION  CONTACT: 
Marc  vlartin  or  Kent  Nakamura,  Office 
of  Pla  IS  and  Policy,  Federal 
Comr  lunications  Commission,  at  (202) 
653-! 940. 

SUPPl  EMENTARY  INFORMATION:  This  is  a 
sumn  ary  of  the  Commission's  Order, 
FCC  <  4-32,  adopted  February  3, 1994; 
and  n  leased  February  4, 1994.  The  fiill 
text  o  ■  this  Order  is  available  for 
inspe  :tion  and  copying  during  normal 
busin  jss  hours  in  the  FCC  Reference 
Cente  -,  room  230, 1919  M  Street.  NW.. 
Wash  ngton,  DC.  The  complete  text  may 
be  pu  -chased  from  the  Commission's 
copy  :ontractor.  International 
Trans  a-iption  Service,  1919  M  Street, 
room  236,  Washington,  DC  20554, 
telepl  one  (202)  857-3800. 

Summary  of  Order 

1.  "Bie  First  Report  and  Order  (Order) 
in  PPbocket  93-253  implements  a 
provii  ion  of  the  Budget  Act  that 
requii  es  the  Commission  to  prescribe,  as 
neces  ary,  regulations  to  deter  unjust 
enric  ment  in  the  lottery  context  within 


180  days  of  the  Budgef^ct's  enactment, 
i.e.,  February  6. 19M.  The  Commission 
has  adopted  a  transfer  disclosure  rule 

^  applies  to  Applicants  for  voluntary 
trans^rof  control  or  assignment  where 
the  transTferofor  assignor  acquired  the 
subject  license  through  a  Commission 
lottery. 

2.  "This  Order  responds  to  Congress's 
directive.  The  Commission  concludes 
that,  in  addition  to  the  requirements 
that  already  apply  to  licenses  acquired 
pursuant  to  lotteries,  certain  transfer 
disclosure  rules  are  necessary  to  prevent 
unjust  enrichment  with  respect  to 
licenses  that  the  Commission  issues  by 
lottery. 

3.  By  this  a<::tion,  the  Commission 
adopts  a  rule  requiring  disclosure  of  the 
consideration  that  would  be  received  by 
prospective  transferor  of  licenses  they 
have  acquired  through  Commission 
lotteries.  These  requirements  will 
enable  the  Commission  to  monitor  the 
operation  and  effect  of  lotteries  closely 
over  the  next  several  years  as  it  gains 
experience  with  the  competitive  bidding 
process  and  the  new  regulatory 
environment  for  mobile  service 
providers,  thus  enabling  the 
Commission  to  determine  whether 
additional  safeguards  are  necessary. 

4.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  of  the  proposals 
contained  in  the  Notice  of  Proposed 
Rule  Making,  PP  Docket  No.  93-253,  58 
FR  53489  (October  15,  1993),  on  small 
entities.  By  this  Order,  the  Commission 
responds  to  a  Congressional  directive 
contained  in  the  Budget  Act  to  consider 
jneasures  to  deter  unjust  enrichment  in 
the  lottery  context.  The  Commission 
received  no  comments  in  response  to 
the  IRFA  concerning  unjust  enrichment 
in  the  lottery  context.  As  noted  in  the 
text  of  the  Order,  we  considered  and 
rejected  more  burdensome  requirements 
designed  to  deter  unjust  enrichment, 
such  as  additional  transfer  restrictions 
for  licensees  that  acquire  their  license 
by  lottery.  Rather,  we  adopted  the  less 
onerous  transfer  disclosure  requirement 
that  is  expressly  recommended  in  the 
Budget  Act.  In  the  case  of  some 
spectrum-based  services,  such  as  Low 
Power  Television,  entities  that  file 
transfer  of  control  applications  with  the 
Commission  are  currently  required  to 
submit  information  similar  to  what  the 
Commission  explicitly  requires  by  this 
Order:  Copies  of  documents  that  reveal 
the  transfer  price  for  a  license.  Further, 
in  other  services,  applicants  for 
voluntary  transfer  of  control  or 
assignment  are  currently  required  to 

■  submit  information  in  support  of  their 
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request.  Inasmuch  as  any  contracts, 
purchase  agreements,  or  similar  legal 
documents  detailing  the  consideration 
received  by  the  transferor  will 
presumably  already  have  been  prepared 
by  the  parties  to  the  transaction  for  their 
own  purposes,  attaching  a  copy  of  such 
documents  to  the  application(s) 
submitted  to  the  Commission  should 
not  prove  onerous.  Accordingly,  the 
Commission  does  not  believe  this 
limited  disclosure  requirement  adds  a 
significant  economic  burden  on  small 
entities. 

5.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520,  and  found  to  contain, 
in  new  or  modified  form,  information 
collection  and/or  record  retention 
requirements,  that  would  not 
substantially  increase  burden  hours 
imposed  on  the  public.  Further,  the 
Commission  has  examined  the  relevant 
data  and  determined  that  the  universe  of 
affected  parties  to  be  fewer  than  ten 
annually.  Therefore,  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
action. 

List  of  Subjects  in  47  CFR  Parts  1, 21, 
22. 90, 94,  and  95 

Radio. 

Federal  Gsmmunications  Conunission. 
William  F.  Caton, 
Acting  Secretary. 

Final  Rules 

Parts  1.  21.  22.  90.  94  and  95  of 
chapter  I  of  title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat.  1066, 
1082.  as  amended;  47  U.S.C  154.  303: 
Implement  5  U.S.C  552  and  21  U.S.C  853(a). 
unless  otherwise  noted. 

2.  Section  1.924  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 .924    Assignment  or  transfer  of  control, 
voluntary  and  Involuntary. 

•       It        *        •       • 

(d)  An  applicant  for  voluntary  transfer 
of  control  or  assignment  under  this 
section  where  the  subject  license  was 
acquired  by  the  transferor  or  assignor 
through  a  system  of  random  selection 
shall,  together  with  its  application  for 
transfer  of  control  or  assignment,  file 
with  the  Commission  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 


documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  purchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g.,  management  or 
consuhing  contracts  either  with  or 
without  an  option  to  purchase;  below- 
market  financing). 

PART  21— DOMESTIC  PUBUC  RXED 
RADIO  SERVICES 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2.  4,  201-205,  208,  215, 
218.  303,  307,  313.  314.  403,  404,  410.  610: 
48  Stat,  as  amended,  1064. 1066, 1070-1073, 
1076, 1077, 1080. 1082, 1083, 1087, 1094, 
1098, 1102;  47  U.S.C  151. 154,  201-205,  208, 
215,  218.  303,  307,  313.  314,  403.  404,  602; 
47  U.S.C  552. 

4.  Section  21.38  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

f  21 .38    Assignment  or  transfer  of  station 
authorization. 


(g)  An  applicant  for  voluntary  transfer 
of  control  or  assignment  under  this 
section  where  the  subject  license  was 
acquired  by  the  transferor  or  assignor 
through  a  system  of  random  selection 
shall,  together  with  its  application  for 
transfer  of  control  or  assignment,  file 
with  the  Commission  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  purchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g.,  management  or 
consulting  contracts  either  with  or 
without  an  option  to  purchase;  below- 
market  financing). 

PART  22— PUBLIC  MOBILE  SERVICE 

5.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303,  unless 
otherwise  noted. 

6.  Section  22.39  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  22.39    Transfer  of  control  or  assignment 
of  station  authorization. 

*        •        •        •        • 

(d)  An  applicant  for  voluntary  transfer 
of  control  or  assigimient  under  this 
section  where  the  subject  license  was 
acquired  by  the  transferor  or  assignor 


through  a  system  of  random  selection 
shall,  together  with  its  application  for 
transfer  of  control  or  assignment,  file 
with  the  Commission  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license,  lliis 
information  should  include  not  only  a 
monetary  purchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g..  management  or 
consulting  contracts  either  with  or 
without  an  option  to  purchase;  below- 
market  financing). 

PART  9a-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

7.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Seetions  4,  303,  and  332,  48. 
Stat.  1066. 1082.  as  amended;  47  U.S.C  154. 
303  and  332,  unless  otherwise  noted. 

8.  Section  90.153  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  existing  sentence  to  read  as  follows: 

§90.153    Transfer  or  assignment  of  station 
authorization. 

*  *   •  An  applicant  for  voluntary 
transfer  of  control  or  assignment  imder 
this  section  where  the  subject  license 
was  acquired  by  the  transferor  or 
assignor  through  a  system  of  random 
selection  shall,  together  with  its 
application  for  transfer  of  control  or 
assignment,  file  with  the  Commission 
the  associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  purchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g..  management  or 
consulting  contracts  either  with  or 
without  an  option  to  purchase;  below- 
market  financing). 

PART  94— PRIVATE  OPERATIONAL 
FIXED  MICROWAVE  SERVICE 

9.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sections  4.  303,  48  Stat.  1066, 
1082.  as  amended;  47  U.S.C  154,  303,  unless 
otherwise  noted. 

10.  Section  94.47  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  94.47    Transfer  and  assignment  of  station 
authorization. 
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(c)  An  applicant  for  voluntary  transfer 
of  control  or  assignment  under  this 
section  where  the  subject  license  was 
acquired  by  the  transferor  or  assignor 
through  a  system  of  random  selection 
shall,  together  with  its  appUcation  for 
transfer  of  control  or  assignment,  file 
with  the  Commission  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  retiun  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  pxuchase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g.,  management  or 
consulting  contracts  either  with  or 
without  an  option  to  purchase;  below- 
market  financing). 

PART  95— PERSONAL  RADIO 
SERVICES 

IL  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sections  4.  303,  48  Stat  1066. 
1082,  as  amended;  47  U.S.C  154,  303.  unless 
otherwise  noted. 

12.  Section  95.821  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  paragraph  to  read  as  follows: 

§  96.821    Application  for  Iranafar  of  control. 

*   *  *  An  applicam  forvoiuntary 
transfer  of  control  or  assignment  under 
this  section  where  the  subject  license 
was  acquired  by  the  transferor  or 
assignor  through  a  system  of  random 
selection  shall,  together  with  its 
application  for  transfer  of  control  or 
assignment,  file  with  the  Commission 
the  associated  contracts  for  sale,  option 
agreements,  management  agreements,  or 
other  documents  disclosing  the  total 
consideration  that  the  applicant  would 
receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This 
information  should  include  not  only  a 
monetary  piuT:hase  price,  but  also  any 
future,  contingent,  in-kind,  or  other 
consideration  (e.g.,  management  or 
consulting  contracts  either  with  or 
without  an  optidn  to  purchase:  below- 
market  financing). 

IFR  Doc.  94-4292  Filed  2-24-94:  8:45  am] 
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DEPARTMEMT  OF  ENER&Y 

48  CFR  Chapter  9 
[RIN  19S1-AB011 

Acquisition  Regulation;  Technical 
AmendmonlB 

AQENCY:  Department  of  Energy  (DOE). 


ACnOh  ;  Final  rule;  technical, 
amend  ments. 


SUMMA  W 


the 

Regul^ 
"hQus<  k 
referei  ces, 
editori  il 
langua  ;e 
except 
rulemi 
require  ments. 
changes 
admi 
them 
reason 


:  The  Department  is  amending 
Dejiartment  of  Energy  Acquisition 
ion  (DEAR)  to  perform 
housekeeping"  duties  such  as  updating 
,  correcting  spelling  and 
editorial  Arors,  and  clarifying  certain 
.  This  rule  falls  under  the 
ons  to  the  usual  proposed 
rulem^ng  and  public  procedure 

.  These  corrections  and 
are  all  technical  and 
administrative  in  nature,  and  none  of 
rpises  substantive  issues.  For  this 
the  Department  is  not  requesting 
publiciconunents. 

Any  comments  may  be  addressed  to 
the  inc  ividual  identified  below. 
EFFEa  fVE  DATE:  This  rule  will  be 
effective  April  26, 1994. 
FOR  FU  TTHER  INFORMATION  CONTACT: 
Richar  i  Langston,  Office  of 
Procui  sment  and  Assistance 
Mana^  jment  (HR-521.1),  E)epartment  of 
Energ] ,  1000  Independence  Avenue 
SW..  V  Washington.  DC  20585,  (202)  586- 
8247. 
SUPPLI  MENTARY  INFORMATION: 

I.  Explt  nation  of  Selected  Revisions 

II.  Proc  (dural  Reqiiirements 

A.  Rd;ulatory  Review 

B.  Re  /iew  Under  the  Regulatory  Flexibility 
Ac 

C  Re  /iew  Under  the  Paperwork  Reduction 
Ac 

D.  R(  dew  Under  Executive  Order  12612 

E.  hit  ^onal  Environmental  Policy  Act 

F.  Re  new  Under  Executive  Order  12778 

I.  Exp!  anation  of  Selected  Revisions 

Non !  of  the  revisions  in  this  rule  are 
substa  itive  Init  the  reader  may  benefit 
from  afi  explanation  of  some  of  the 
Readers  are  reminded  that 
iB^ulation  implements  and 

ents  the  Federal  Acquisition 
ion  (FAR),  which  is  the 
regulation  primarily  applicable  to  the 
acquis  tion  activities  of  all  Federal 

.  Some  revisions  being  made 
here  a  e  for  the  purpose  of  ensuring  that 
our  re;  ulation  conforms  to  FAR 


revisions 
this 
supple  m 
ReguU  t; 


n<  w' 


requir  ments. 


901.170,  Organizational 
refere4ces,  is  added.  It  explains  our 

of  using  second  level 
organi^tional  names  along  with  the 

"within  the  Headquarters 
procuilement  organization"  when 
referri  ig  to  various  Headquarters 
procui  3ment  oflices.  It  is  hoped  that  this 
will  m  nimize  the  obsolescence  of  the 
text  as  the  organization  continues  to 
changi 

At  9b8.802.  in  paragraph  (b),  a  new 
final  s  intence  has  been  added  to  explain 
Gover^ent  printing  regulations.  Tlie 


text  is  not  new  to  the  regvdation;  it  was 
previously  located  in  the  introductory 
text  of  952.208-70. 

At  916.207-3(d).  we  have  added  "(but 
no  lower  than  the  chief  of  the 
contracting  office)"  after  the  word 
"designee".  This  will  bring  this  section 
into  conformance  with  FAR  16.207-3td) 
which  requires  approval  by  the  chief  of 
the  procurement  office. 

At  919.501,  in  paragraph  (c),  we  have 
revised  "$10,000"  to  read  "the  small 
purchase  limitation"  to  recognize  that 
the  Federal  small  purchase  limitation 
was  increased  to  $25,000  and  may  be 
revised  upward  again. 

At  937.205,  we  nave  deleted 
paragraph  (b)(7)  based  on  the 
observation  that  it  duplicates  FAR 
37.206(c)  and  we  have  redesignated  the 
remaining  part  as  937.207. 

At  970.5204-30,  we  have  deleted  the 
clause  entitled  "Notice- of  labor 
disputes".  It  is  duplicative  of  FAR 
52.222-1,  which  will  be  used  in  its 
place. 

At  970.5204-34,  we  have  inserted  the 
full  text  of  a  clause  entitled  "Sensitive 
Foreign  Nations  Controls".  The  clause  is 
not  new  as  the  clause  is  also  located  at 
952.204.  This  is  being  done  for  the 
convenience  of  the  readers. 

At  970.5204-41.  we  have  included  the 
full  text  of  a  clause  entitled 
"Preservation  of  Individual 
Occupational  Radiation  Exposyre 
Records."  This  is  not  a  new 
requirement,  as  the  clause  is  also 
contained  at  952.223-75.  This  is  being 
done  for  the  convenience  of  our  readers. 

At  970.5204-50,  we  have  included  the 
full  text  of  a  clause  entitled  "Cost  and 
Schedule  Control  Systems."  This  is  not 
a  new  requirement,  as  the  clause  is  also 
contained  at  95Z.21Z-73.  This  is  being 
done  for  the  convenience  of  our  readers. 

At  970.5204-52,  we  have  included  the 
full  text  of  a  clause  entitled  "Foreign 
Travel."  This  is  not  a  new  requirement 
as  the  clause  is  also  contained  at 
952.247-70.  This  is  being  done  for  the 
convenience  of  our  readers. 

II.  Procedural  Requirement 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  &(acutive 
Order  12866,  Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review,  under  the 
Executive  Order,  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  tin  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980, 
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Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  It  will  also  not 
have  any  indirect  economic 
consequences  such  as  changed 
construction  rates.  DOE  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule.  Accordingly,  no 
OMB  clearance  is  required  imder  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  etseq.). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
eflects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  rule  will  apply  to 
states  that  contract  with  DOE;  however, 
none  of  the  revisions  is  substantive  in 
nature. 

E.  National  Environmental  Policy  Act 

DOE  ha$  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.Hl976)  or 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2  (a)  and  (b),  include 


eliminating  drafting  errors  and  needless 
ambigtiity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
eflort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
any  effect  on  existing  Federal  law  or 
regulation,  and  any  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Chapter  9 

Government  procurement. 

Issued  in  Washington.  DC,  on  February  4, 
1994. 
G.  L.AUen, 

Acting  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below.  The  authority  citation 
for  chapter  9  continues  to  read  as 
follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 
4S6(cj. 

PART  901— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

901.103-70    [Amended] 

1.  At  paragraph  (a)  of  901.103-70, 
remove  "FAR  4.402"  and  insert  in  its 
place  "904.4". 

901.104-1    [Antended] 

2.  At  paragraph  (a)(2)  of  901.104-1, 
revise  "of  to  read  "in"  after  "form". 

3.  Section  901.170  is  added  as 
follows: 

901.170    Organliational  references. 

Wherever  an  office  within  the  DOE 
Headquarters  procurement  organization 
is  identified  in  the  DEAR  (48  CFR 
chapter  9)  only  the  title  of  the 
subordinate  organization  is  used,  along 
with  the  phrase  "within  the 
Headquarters  procurement 
organization";  for  example,  "the  Office 
of  Policy,  within  the  Headquarters 
procurement  organization". 

901.201-1    [Amended] 

4.  At  901.201-1,  in  paragraph  (b), 
remove  "Policy  Office,  Procurement  and 
Assistance  Management  Directorate, 
Headquarters"  and  insert  "Office  of 
Policy,  within  the  Headquarters 
procurement  organization,"  and  in 


paragraph  (d),  remove  "Policy  Office" 
and  insert  "Office  of  Policy,  within  the 
Headquarters  procurement 
organization  " 


901.301    [An 

5.  At  901.301.  at  paragraph  (b) 
introductory  text,  remove  "the"  before 
"Contracting". 

901.57   [Amended] 

6.  At  901.570,  in  paragraph  (b), 
remove  "Policy  Office,  Procurement  and 
Assistance  Management  Directorate, 
Headquarters"  and  insert  "Office  of 
Policy,  within  the  Headquarters 
procurement  organization.". 

901.601-1    [Amended] 

7.  At  901.601.  remove  "the" 
preceding  "Contracting"  in  the  third 
sentence. 

901.602-3    [Amended] 

8.  At  901.602-3,  at  paragraph  (b)(3). 
revise  "Heads"  to  "Head,"  add  "the" 
between  the  words  "oP*  and 
"Contracting",  and  revise  "Activities" 
to  "Activity";  at  paragraph  (c)(7)  insert 
"any"  before  "unauthorized"  and  revise 
"commitments"  to  "commitment";  at 
paragraph  (c)(7)(ii),  correct  the  spelling 
of  the  word  "furnished"  in  the  first 
sentence;  at  paragraph  (c)(7)(iv)  remove 
"Business  Clearance  Division,  MA-441, 
Headquarters"  and  insert  "Office  of 
Clearance  and  Support,  within  the 
Headquarters  procurement 
organization". 

901.603-1    [Amended] 

9.  At  901.603-1,  add  the  words  "(See 
current  version.)"  after  "4200.4". 

901.603-71    [Amended] 

10.  In  the  second  sentence  of 
paragraph  (a)  of  901.603-71,  revise 
"contracting  activity"  to  read 
"contracting  personnel". 

901.603-72    [Amended] 

11.  At  901.603-72,  in  paragraph  (a),  in 
the  second  sentence,  revise  "as  to"  to 
read  "regarding  the"  and  revise  "hot"  to 
read  "not". 

PART  902— DEFINITIONS  OF  WORDS 
AND  TERMS 

12.  At  902.101.  add  the  words  ".  or 
supplement,"  after  the  words  "in 
addition  to"  in  the  introductory 
sentence  and  revise  the  definition  of 
Acquisition  Executive,  to  read  as 
follows: 

902.101    Definitions. 


Acquisition  Executive,  as  that  term  is 
used  in  OMB  Circular  A-109,  means  the 
Secretary  or  individuals  designated  by 
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the  Secretary  to  make  key  decisions  on 
major  systems  acquisitions.  The 
Acquisition  Executive,  as  contrasted  to 
the  Procurement  Executive,  is  involved 
in  approving  and  monitoring  the 
development  of  major  systems 
acquisitions  and  the  review  of  their 
progress  as  they  evolve  through  the 
major  system  acquisition  process. 
Details  regarding  internal  major  systems 
acquisition  procedures  may  be  found  in 
the  DOE  directives. 
•        •        •        •        • 

At  902.  IDl,  at  the  defiaition  of 
Procurement  Executive,  remove 
"Procurement  and  Assistance 
Management  Directorate"  and  insert  "of 
the  Headquarters  procurement 
organization";  and.  at  the  definition  of 
Senior  Program  Official,  delete  the 
parenthetical  expression  at  the  end  of 
the  definition. 

PART  903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

003.203    [AmmdecQ 

13.  At  903.203,  in  paragraph  (a), 
remove  the  words  "and  if  tfae^allegations 
appear  to  support  a  violation"  and 
insert  ",  and,  if  the  report  appears  to 
substantiate  the  allegations,". 

903.303    [Amendad] 

14.  At  903.303.  in  the  final  sentence 
of  paragraph  (a),  insert  a  comma 
following  the  second  occurrence  of  the 
word  "General". 

903.603    [AfiMfKtaiq 

15.  At  903.603,  in  paragraph  (a), 
remove  the  word  "shall"  and  insert  in 
its  place  the  words  ",  in  accordance 
with  FAR  48  CTH  3.802,  may". 

PART  904— ADMINISTRATIVE 
MATTERS 

90M01    [Amended] 

16.  At  904.401,  remove  the  roman 
numeral  "IT'  and  insert  an  arabic 
numeral  "11"  at  the  definition  of 
Restricted  Data. 

904.403    [Amended] 

17.  At  904.403{a),  add  the  words 
"(See  cxirrent  version.)"  after  "5631.2" 
in  (a)  and  "5632.2"  in  (c). 

904.601    [Amended] 

18.  At  904.601,  in  paragraph  (c), 
remove  the  words  "Office  of 
Management  Review  and  Assistance. 
Headquarters"  and  insert  "Office  of 
Management  Review  and  Analysis, 
within  the  Headquarters  procurement 
organization". 


904.69-70    [AmendedT 

19. ,  it  904.601-70,  in  paragraph  (b) 
introd  ictory  test,  revise  "(latest 
versio  i)"  to  "(See  current  version.)" 
follow  ing  "1331.1",  and  remove  the 
words  "Requirements  and  Procedures 
for  the ";  and,  remove  paragraph  (b)(4). 

20. , «  904.601-71,  in  paragraph  (a), 
remov  8  the  acronym  "(URS)";  at 
parag]  iph  (b)  remove  the  first  sentence 
and  ir  sert  in  its  place  tiie  following: 
"Instr  ictions  for  use  of  the  uniform 
report  ng  system  may  be  found  in  DOE 
Order  1332.1  (See  current  version.)."; 
and  ir  paragraph  (b),  remove  the 
acron;  to  "URS"  and  insert  in  its  pl&ce 
"unift  rm  reporting  system"  where  it 
appea  "s  three  times 

21.  \t  904.702,  in  paragraph  (b), 
remo^  e  ",  and  emy  pertinent 
super  ;eding  provisions"  and  insert 
"(See  current  version.)". 

22.  \X  904.805,  add  "(See  ciuxent 
versic  n.)"  after  1324.2. 

23.  \t  subpart  904.70,  remove  the 
terms  "offeror/bidder"  and  "offerors/ 
bidde  "s"  and  insert  in  tfaeir  place  the 
term  '  o^eror(s)"  where  the  terms 
appes  r  at  904.7000  (twice);  904.7001; 
904. 7i  )02;  definition  of  Foreign 
owne,  -ship,  cdntrol,  or  influence; 
970.7  )03(c);  and  at  904.7004  (six  times). 

24.  W.  904.7000,  at  the  end  of  the  final 
sente  ice,  remove  the  words  "FOQ  over 
the  ofcror/bidder  or  contractor/ 
subcmtractor"  and  insert  the  words 
"the  ijreiga  influence". 

25.|At  904.7002,  place  the  definition 
of  Cohtracting  officer  so  it  appears  first 
alphabetic  list  of  definitions  and 
"Officer"  to  read  "officer". 
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905— PUBLICIZING  CONTRACT 


26.  At  905.403(a),  revise  "Office  of 
Cong  essional  and  Intergovernmental 
Affai:  s"  to  read  "Office  of 

Cong  Bssional,  Intergovernmental  and 
Inten  lational  Affairs". 

27.  At  905.403-70  introductory  text, 
remo  'e  the  word  "Headquarters"  and 
ravisi  \  "Office  of  Congressional  and 
Inter  ovemmental  Affairs"  to  read 

Offi  :e  of  Congressional, 
Inter  ovemmental  and  International 
Affai  s"  where  it  appears  three  times. 

28.  At  905.404-1,  revise  "Office  of 
ProCT  irement  Support,  Procurement  and 
Assii  Lance  Management  Directorate, 
Heac  quarters"  to  read  "Office  of 

Clea:  ance  and  Support,  within  the 
Heac  quarters  procurement 
orgai  ization". 

PAR  '  906-COMPETrnON 
REQUIREMENTS 

29J  At 906.303-1.  in  paragraph  (a), 
insev  a  comma  after  the  phrase  "For 


small  purchases"  at  the  beginning  of  the 
final,  sentence 

PART  9Q7^-ACQUiSITION  PLANNINa 

30.  At  907.102,  revise  the  numbe- 
"5700"  to  read  "4700". 

31.  At  907.4U1,  in  paragraph  (f).  revise 
"it  it"  to  read  "it  is"  in  the  second 
sentence  and  correct  the  spelling  of  the 
word  "circimistances"  in  the  fina' 
sentence 

32.  At  907.402-70,  revise  "controller 
and  finance  divisions"  to  read 
"Headquarters  and  field  Chief  Financial 
Officers"  in  the  introductory  text  of 
paragraph  (b);  at  paragraph  (b)(3)  revise 
"Controller  and  Finance  Divisions"  to 
read  "Headquarters  and  field  Chief 
Financial  Officers";  correct  the  spelling 
of  the  word  "Transfer"  at  paragraph 
(c)(l)(iv);  and  correct  the  spelling  of  the 
word  "penalties"  at  the  next  to  the  last 
sentence  of  paragraph  (c)(4). 

PART  908— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

33.  At  908.307,  in  paragraph  (b), 
remove  "Business  Clearance  Division" 
and  insert  "Office  of  Clearance  and 
Support,  within  the  Headquarters 
procurement  organization"  and  remove 
the  word  "usually"  fi-om  the  final 
sentence  of  the  undesignated  paragraph 
following  paragraph  (b). 

34.  At  908.802,  in  paragraph  (b).  in 
the  second  sentence  revise  "1340. lA"  to 
"1340,1"  and  add  "(See  current 
version.)"  after  "1340.1",  and  add  a  new 
final  sentence  to  read  "When 
appropriate,  contracting  officers  shall 
furnish  the  necessary  forms  and 
instructions  to  contractors  as  described 
in  the  current  version  of  DOE  Order 
1340.1." 

35.  At  908.117a  in  paragraph  (a), 
insert  "the"  before  "Heads"  and  in 
paragraphs  (a)  and  (b),  revise  "Property 
and  Equipment  Management  Division, 
Office  of  Policy,  Procurement  and 
Assistance  Management  Directorate, 
Headquarters"  to  read  "Office  of 
Property  Management,  within  the 
Headquarters  pnxnirement 
organization". 

36.  At  908.7101,  revise  "Property  and 
Equipment  Management  Division. 
"Office  of  Policy,  Procurement  and 
Assistance  Management  Directorate, 
Headquarters"  to  read  "Office  of 
Property  Management,  within  the 
Headquarters  prociu«ment 
organization"  where  it  appears  at 
908.7101-3.  908.7101-6(a),  and 
908.7101-7(b);  and  insert  "the"  before 
"Heads"  at908.7101-2(c).  908.7101- 
4(b).  908.7101-5,  and  908.7101-6(a). 

37.  At  908.7101-7(b).  revise  "is"  to 
read  "are"  in  the  second  sentence. 


38.  At  908.7107(i).  revise  "101-43.4" 
to  read  "101-48.1". 

39.  At  908.7108.  in  paragraph  (b). 
revise  "hehum  act"  to  read  "Helhun 
Act". 

40.  At  908.7112.  add  "The"  before 
"Heads"  at  the  second  sentence. 

41.  At  908.7115.  in  paragraph  (a), 
revise  "1322.2A"  to  read  "1322.2", 
remove  the  words  "Forms 
Management."  and  insert  "(See  current 
version.).". 

42.  At  908.7116.  in  paragraph  (b). 
insert  "the"  before  "Heads". 

43.  At  908.7121,  in  paragraph  (b). 
remove  "Westinghouse  Materials 
Company  of  Ohio  (WMCO).  P.O.  Box 
398704.  Cincinnati.  Ohio  45239"  and 
insert  "Martin  Marietta  Energy  Systems. 
Inc..  MS8207.  P.O.  Box  2009,  Oak  Ridge, 
Tn.  37831"  in  the  third  sentence  and 
revise  "WMCO"  to  read  "the  operating 
contractor"  in  the  fourth  sentence. 

PART  912-CONTRACT  DELIVERY  OR 
PERFORMANCE 

44.  At  912.300,  revise  the 
parenthetical  cross  reference  to  read 
"(See  15  CFR  part  700)". 

45.  At  912.302(e).  add  "The"  before 
"Heads". 

46.  At  912.304,  in  paragraph  (c). 
revise  "$1,000"  to  read  "$5,000". 

PART  913— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

47.  At  the  part  heading,  revise 
"PURCHASES"  to  read  "PURCHASE". 

48.  At  913.505-1,  in  paragraph  (b)(2), 
remove  ",  including  DOE  Clause  Set  319 
which";  and  remove  "by  the  Office  of 
Policy,  Procurement  and  Assistance 
Management  Directorate"  and  insert  the 
phrase  "from  the  Office  of  Policy, 
within  the  Headquarters  prociirement 
organization". 

49.  At  913.505-3.  in  paragraph  (d)(1), 
insert  the  word  "the"  before  the  words 
"control  of  forms". 

PART  914-SEALED  BIDDING 

50.  At  914.201-5.  in  paragraph  (a)(1), 
remove  "Office  of  Policy,  Office  of 
Procurement.  Assistance  and  Program 
Management"  and  insert  "Office  of 
Policy,  within  the  Headquarters 
procurement  organization". 

51.  At  914.406-3,  in  paragraph  (e). 
insert  "the"  befcwe  "Heads". 

52.  Remove  914.407-8. 

53.  Remove  914.407-70. 

54.  At  914.408-2.  revise  "10  CFR  part 
795"  to  read  "10  CFR  part  1016". 


PART  915-CONTRACTINO  BY 
NEGOTIATION 

55.  At  915.406-5.  in  paragraph  (a)(1). 
revise  "Office  of  Policy.  Office  of 
Procurement.  Assistance  and  Progiam 
Management"  to  read  "Office  of  Policy, 
within  the  Headquarters  procurement 
organization";  and  correct  the  spelling 
of  the  word  "period",  at  its  second 
usage,  at  paragraph  (a)(2)(iv),. 

56.  At  915.502.  correct  the  spelling  of 
the  word  "expeditious"  at  paragraph 
(a)(iv);  and  revise  "943.107"  to  read 
"943.170"  at  paragraph  (b). 

57.  At  915.504.  in  paragraph  (b)(6)(ii), 
revise  "Advisor"  to  read  "advisor"  and 
revise  "Office  of  Procurement  Support. 
Headquarters "  to  read  "Office  of 
Clearance  and  Support,  within  the 
Headquarters  procurement 
organization";  and  at  paragraphs 
(b)(6)(iv)  and  (b)(6)(vi),  revise 
"Unsolicited  Proposal  Management 
Officer"  to  read  "unsolicited  proposal 
coordinator". 

58.  At  915.506.  in  paragraph  (b). 
revise  "Procurement  and  Assistance 
Management  Directorate.  U.S.  DOE. 
Attn:  Unsolicited  Proposals 
Management  Officer,  MA432"  to  read 
"Unsolicited  Proposal  Coordinator. 
Office  of  Procurement  and  Assistance 
Management."  in  the  first  sentence,  and 
in  the  third  sentence  revise  "Unsolicited 
Proposal  Management  Officer"  to  read 
"unsolicited  proposal  coordinator". 

59.  At  915.506-2,  correct  the  spelling 
of  the  word  "assignment"  in  paragraph 
(a);  and  correct  the  spelling  of  the  words 
"justifications"  and  "recommendation" 
in  paragraph  (e). 

60.  At  915.801,  revise  "Department  of 
Enei:gy"  to  read  "DC«". 

61.  At  915.804-3,  add  "The"  before 
"Heads"  at  paragraph  (b)(2)(iii),  (c)(8), 
(g),  and  (i). 

62.  At  915.804-6,  add  "The"  before 
"Heads"  at  paragraphs  (e)  and  (i). 

63.  At  915.805-5,  in  paragraph  (c)(1). 
remove  "Directorate  of  Procurement  and 
Assistance  Management.  Office  of 
Policy.  Policy  and  Procedures  Division" 
and  insert  "Office  of  Policy,  within  the 
Headquarters  procurement 
organization". 

64.  At  915.807.  in  paragraph  (d)(5)(h), 
correct  the  spelling  of  the  word 
"maximum". 

65.  At  915.903,  in  paragraph  (f). 
correct  the  spelling  of  "comparison". 

66.  At  915.970-4,  in  paragraph  (c), 
correct  the  spelling  of  "docimientation". 

67.  At  915.970-8.  in  paragraph  (b)(1), 
remove  the  "a  in"  appearing  after  the 
word  "accomplish"  in  the  second 
sentence  and  revise  the  paragraph 
designation  "(b)(2){iv)(q"  to  read  "(c)" 
before  the  heading  "Contract  risk. ". 


68.  At  915.970-8.  in  paragraph  (hKD, 
cmrect  the  filing  of  the  word 
"awarded"  in  the  third  sentence. 

69.  At  915.971-4.  in  paragraph  (h). 
correct  the  spelling  of  the  word 
"positive". 

7a  At  915.1003,  in  paragraph  (a), 
remove  the  comma  following  "officer" 
and  insert  a  comma  following  the  word 
"may"  in  the  next  to  the  last  sentence. 

PART  916-TYPES  OF  CONTRACTS 

71.  At  916.203-4,  in  paragraph  (d)(2). 
revise  the  FAR  reference  at  the  end  of 
the  paragraph  to  read  "(FAR)  48  CFR 
16.203-4". 

72.  At  916.207-3.  in  paragraph  (d). 
following  the  word  "designee",  add  the 
phrase  "(but  no  lower  than  the  chief  of 
the  contracting  office)". 

73.  At  916.306.  in  paragraph  (c)(2), 
revise  "head"  to  read  "Head". 

74.  At  916.404-2.  in  the  third 
sentence  of  paragraph  (d).  correct  the 
spelling  of  the  word  "determined". 

75.  At  916.405.  in  paragraph  (e). 
remove  "Office  of  Policy.  Headquarters" 
and  insert  "Office  of  Policy,  within  the 
Headquarters  procurement 
organization";  and  revise  "Contracting 
Officer"  to  read  "contracting  officer" 
where  it  appears,  once  each,  in  the 
paragraphs  titled  "Base  Fee"  and 
"Award  Fee"  of  the  article  entitled 
"Payment  of  Base  and  Award  Fee". 

PART  917— SPECIAL  CONTRACTING 
METHODS 

76.  At  917.504.  in  paragraph  (bj(9){i). 
correct  the  spelling  of  the  word 
"estimated". 

77.  At  917.7003,  correct  the  spelling 
of  the  word  "commercially"  in 
paragraph  (b)(3)  and  add  a  comma 
following  the  word  "important"  in  the 
second  sentence  of  paragraph  (e). 

78.  At  917.7006,  remove  "Controller" 
and  insert  "Chief  Financial  Officer. 
Headquarters,". 

79.  At  917.7200,  in  paragraph  (b), 
remove  the  fourth  sentence. 

80.  At  917.7300,  in  paragraph  (b). 
remove  the  fourth  sentence. 

81.  At  917.7301-4,  in  paragraph  (a)(9). 
correct  the  spelling  of  the  word 
"aruiouncement". 

82.  At  917.7303.  in  paragraph  (b). 
correct  the  spelling  of  the  word  "ex 
officio"  in  the  third  sentence. 

83.  At  917.7401.  insert  the  word 
"may"  befne  the  word  "arise"  in  the 
second  sentence. 

84.  At  917.7402.  in  paragraph  (c)(3). 
correct  the  spelling  of  the  word 
"cancellation"  where  it  precedes  the 
word  "date". 

85.  At  917.7403.  in  paragraph  (b), 
correct  the  spelling  of  the  word 
"responsibility". 
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86.  At  917.7502.  in  paragraph  (b),  at 
the  fifth  sentence,  revise  "multiphase" 
to  read  "multiple  phase"  and  revise 
"timeframe"  to  read  "time  frame". 

PART  919-SIMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 

87.  At  919.201(c).  add  ". 
Headquarters,  is  responsible  for  the 
administration  of  the  E)OE  small" 
between  "Utilization"  and  "and"  in  the 
first  sentence,  and  add  "The"  before 
"Heads"  in  the  final  sentence. 

88.  At  919.501,  in  paragraphic), 
remove  "$10,000"  and  insert  in  its  place 
"the  small  purchase  limitation". 

89.  At  919.705-6,  remove  "OSDBU" 
and  insert  in  its  place  "Office  of  Small 
and  Disadvantaged  Business 
Utilization". 

90.  At  919.708,  in  paragraph  (c), 
correct  the  spelling  of  the  word 
"disadvantaged". 

PART  920-LABOR  SURPLUS  AREA 
CONCERNS 

91.  At  920.102,  correct  the  spelling  of 
the  word  "Acquisitions". 

92.  920.106  is  revised  to  read  as 
follows:  920.106  Records  and  reports. 

Set-aside  awards  shall  be  reported  as 
described  in  the  Handbook  for 
Preparation  of  Individual  Procurement 
Action  Reports. 

PART  922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISmON 

93.  At .922. 103-4,  in  the  second 
sentence  of  paragraph  (d)(1).  add  "the" 
before  "Heads";  and,  in  the  second 
sentence  of  paragraph  (d)(l)(i).  remove 
the  phrase  "By  casual  overtime  is 
meant"  and  insert  in  its  place  "Casual 
overtime  means". 

94.  At  922.470.  in  paragraph  (a), 
revise  the  reference  "FAR  22.400"  to 
read  "(FAR)  48  CFR  part  22,  subpart 
22.4". 

95.  At  922.471,  correct  the  spelling  of 
the  word  "rehabilitation"  at  paragraph 
(e)  in  the  first  sentence:  and  at 
paragraph  (g)(2)(iii)  remove 
"uninterruption  of  continuing"  and 
insert  "continuity  of  before  the  word 
"construction". 

96  and  97.  At  922.473,  in  paragraph 
(a),  revise  the  reference  "FAR  22.400"  to 
read  "(FAR)  48  CFR  part  22,  subpart 
22.4"  and  add  "the"  before  "Heads"; 
and  at  paragraph  (b)  add  "The"  before 
"Heads",  insert  ",  within  the 
Headquarters  procurement 
organization"  following  "Management" 
and  revise  "FAR  22.400  and  922.400"  to 
read  "(FAR)  48  CFR  part  22.  subpart 
22.4"  and  "48  CFR  part  922.  subpart 
922.4"^ 


9a 


refei  jnce 
22.61  »8-5' 


At  922.608-5.  revise  the  FAR 
to  read  "(FAR)  48  CFR 


At  922.800,  revise  "(FAR  22.800" 
"(FAR)  48  CFR  part  22,  subpart 


99 
torepd 
22.8 

IC  ).  At  922.804-2,  correct  the 
spel  ing  of  "provisions"  in  the  first 
sentence  of  paragraph  (a)(1). 

PArtr  923— ENVIRONMENT, 

co»  servation,  occupational 
saf  ety.  and  drug-free 
woIkplace 

idl.  Revise  the  title  of  part  123  to 
read  as  above. 

1(  2.  At  923.7001.  in  paragraph  (a), 
corr  ict  the  spelling  of  "producing". 

.  At  923.7002,  revise  "(a)"  to  read 
in  the  reference  at  the  end  of  the 
introductory  text  of  paragraph  (b)  and  at 

Durth  sentence  of  paragraph  (d) 
revi  e  "Deputy  Assistant  Secretary"  to 

"Principal  Deputy  Assistant 
Secistary". 


1(]3 
"(b) 
inti 
the 
rev 
reac 


1( 
'an( 


PAF  T  924— PROTECTION  OF  PRIVACY 
ANE  FREEDOM  OF  INFORMATION 

1(  4.  At  924.103,  in  paragraph  (b)(2), 
revi  e  "maintained"  to  read 
'Ms  ntained",  revise  "order"  to 
'Or  er",  and  add  "(See  ciurent 
vers  on.)"  after  "1800.1". 

5.  At  924.202,  in  paragraph  (b).  add 
DOE  Order  1700.1  (See  current 
verflon.)  for  related  internal 
pro<  edures"  following  the  word 
'ref  Illations"  at  the  first  sentence;  and 

I  second  sentence,  remove  the 
worjls  "Public"  and  "Records"  and 
inse  rt  "Requests"  following 
'Inf  )rmation  and". 


PAF  T  925— FOREIGN  ACQUISITION 

1(  6.  At  925.108,  in  paragraph  (b). 
revi  ;e  the  FAR  reference  to  read  "(FAR) 
48  C  FR  25.108(d)(1)". 

1(  7.  At  925.204,  remove  the 
pars  graph  designation  "(d)". 

1(  8.  Subpart  925.9  is  revised  to  read 
as  f(  Hows: 

Sub  >art  925.9— Additional  Foreign 
Ace  jlsition  Clauses 

925. 101    Omission  of  the  examination  of 
race  pds  clause. 

(c  Conditions  for  omission. 

A  ly  proposed  determinations  and  any 
rep<  rts  mentioned  at  (FAR)  48  CFR 
25.J  03  shall  be  forwarded  to  the 
Dirt  ctor.  Office  of  Clearance  and 
Sup  )ort,  within  the  Headquarters 
pro(  urement  organization. 


PART92&-BONDS 

109.  At  928.202-70,  revise  the  FAR 
reference  to  read  "(FAR)  48  CFR 
28.202". 

PART  932— CONTRACT  FINANCING 

110.  At  932.501-2,  in  paragraph  (a)(3). 
revise  "Controller"  to  read  "Chief 
Financial  Officer,  Headquarters". 

111.  At  932.803,  in  the  last  sentence 
of  paragraph  (d),  revise  "Controller"  to 
read  "Chief  Financial  Officer, 
Headquarters". 

112.  At  932.970,  remove  the  word 
"basic"  preceding  the  words  "Prompt 
Payment"  and  remove  the  words  "and 
(a)(2)(i)(B)  of  its  Alternate  I"  at 
paragraph  (a)(1);  remove  the  word 
"basic"  preceding  the  words  "Prompt 
Payment"  and  remove  the  words  "and 
(a)(5)(i)  of  its  Alternate  I"  at  paragraph 
(a)(2);  correct  the  spelling  of 
"Financing"  at  the  heading  of  (b), 
remove  the  word  "basic"  pfeceding  the 
words  "Prompt  Payment"  and  remove 
the  words  "and  its  Alternate  I"  at 
paragraph  (b)(1);  and  add  a  period  at  the 
end  of  the  final  sentence  of  paragraph 
(b)(2). 

113.  At  932.7003,  in  paragraph  (a), 
remove  the  word  "oV  between  the 
words  "or"  and  "class"  at  the  end  of  the 
first  sentence. 

114.  At  932.7004-2,  in  paragraph  (d), 
correct  the  spelling  of  "repaid". 

115.  At  932.7004-3.  in  paragraph  (b), 
remove  the  word  "Controller's"  and 
insert  "Chief  Financial  Officer's". 

PART  93*-PROTESTS,  DISPUTES, 
AND  APPEALS 

116.  At  933.103,  in  paragraph  (a), 
insert  the  words  "at  least"  between  the 
words  "that"  and  "one"  in  the  second 
sentence;  and,  remove  "Business 
Clearance  Division,  Headquarters"  and 
"Business  Clearance  Division"  and 
insert  "Office  of  Clearance  and  Support, 
within  the  Headquarters  procurement 
organization"  where  it  appears  once  in 
paragraph  (d)(5)  and  three  times  in 
paragraph  (e). 

117.  At  933.104.  at  paragraph  (a)(3) 
and  in  the  mailing  address  at  paragraph 
(a)(4)(iii),  remove  "Business  Clearance 
Division  (MA-441)"  and  insert  "Office 
of  Procurement  and  Assistance 
Management,  Office  of  Clearance  and 
Support,";  revise  "Business  Clearance 
Division"  and  "Business  Clearance 
Division,  Headquarters"  to  read  "Office 
of  Clearance  and  Support"  at  paragraphs 
(a)(4)(iii),  2  times;  the  undesignated 
paragraph  following  the  address  in 
paragraph  (a)(4)(iii),  2  times;  (a)(5)(i), 
(a)(6),  paragraph  (b),  and  at  paragraph 
(c)(2],  2  times;  and  by  capitalizing 


"Head  of  the  Contracting  Activity" 
where  it  appears  twice  in  (b)(1). 

118.  At  933.105,  remove  "Business 
Clearance  Division,  Headquarters"  at 
paragraphs  (a)(l)(ii)  and  (g)  and  insert  in 
both  places  "Office  of  Clearance  and 
Support,  within  the  Headquarters 
procurement  organization":  and,  at 
paragraph  (h),  remove  "Business 
Clearance  Division"  and  insert  "Office 
of  Clearance  and  Support,  within  the 
Headquarters  procurement 
organization". 

119.  At  933.170,  at  paragraph  (b) 
remove  "Headquart^^  Business 
Clearance  Division,"  at  paragraph  (c), 
remove  "Business  Clearance  Division 
Headquarters,"  and  at  paragraphs  (d) 
and  (e)  remove  '  Business  Clearance 
Division"  and  insert  in  each  place 
"Office  of  Cleiirance  and  Support, 
within  the  Headquarters  procurement 
organization". 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

120.  At  93'-  .:6-3.  in  the  definitions 
of  A  wording  Cvr.lracting  Activity  and 
Cognizant  Cc-  *rr<cting  Activity  revise 
the  terms  "C  n»r»cting  Activity", 
"Cognizant  C  r;tr*cting  Activity", 
"Awarding  Cor;  acting  Activity",  and 
"Awarding  Cc  ■r:acting  Activities",  to 
read  "contract;  it^  activity",  "cognizant 
contracting  d'T.'.  iy  ",  "awarding 
contracting  s-'nify",  and  "awarding 
contracting  ar'.;v-:ies",  except  in  the 
definition  he^/•  :-7i-s. 

121.  At  93:  015-4.  correct  the 
spelling  of  "p reposals",  at  its  second 
appearance,  e*  narctgraph  (b)(5);  revise 
the  terms  "C- -'-.  ting  Officer"  and 
"Cognizant »  onfr^cting  Activity"  irom 
upper  case  t :.  ivv.'f  r  case  at  paragraph 
(c);  and  revl^-  'Je  term  "Contracting 
Activity"  fro--  upper  case  to  lower  case 
at  paragraph  f-»). 

122.  At  935  Q16-5,  in  paragraph 
(b)(l)(ii),  ccrr^ct  Ihp  spelling  of  the 
word  "intended"  where  it  is  first  used. 

123.  At  S35.C1G-6.  in  paragraph  (a), 
revise  "Contractirig  Officer"  from  upper 
to  lower  case. 

124.  At  935.016-7,  in  paragraph 
(d)(4).  revise  from  upper  case  to  lower 
case  the  terms  "Contracting  Officer"  and 
"Contracting  Officer's  Representative". 

125.  At  935.016-8,  revise  the 
following  fixun  upper  case  to  lower  case: 
"Program  Office"  at  paragraphs  (a)(5) 
and  (e)(10);  "Procurement  Request"  at 
paragraph  (e)(1):  and,  "Contracting 
Activity"  at  paragraph  (e)(ll). 

126.  At  935.016-9,  in  the  introductory 
text,  revise  "Procurement  Request"  and 
"Contracting  Activity"  to  read 
"procurement  request"  and  "contracting 
activity". 


127.  At  935.070,  revise  "Research  and 
Development"  to  read  "msearch  and 
development". 

PART  936— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

128.  At  the  table  of  contents;  correct 
the  spelling  of  "Evaluation"  at  936.602- 
2. 

129.  At  936.202,  in  paragraph  (a), 
revise  the  FAR  reference  to  read 
"910.004(f)." 

130.  At  936.601.  revise  the  reference 
"FAR  5.205(c)"  to  read  "(FAR)  48  CFR 
5.205(d)". 

131.  At  936.602-3,  in  paragraph  (cK5), 
revise  the  reference  "FAR  5.207(d)"  to 
read  "(FAR)  48  CFR  5.207(e)". 

132.  At  936.602-4.  in  paragraph  (b), 
insert  the  word  "the"  after  the  words 
"retained  in"  in  the  second  sentence. 

133.  At  936.603,  remove  the  word 
"or'  following  the  word  "Collecting"  in 
the  heading. 

134.  At  936.605,  at  paragraph  (cKl). 
add  the  term  "and/or"  after  the  term 
"program  need",  revise  the  colon  to  a 
semicolon  after  the  word  "risks";  revise 
the  comma  to  a  semicolon  after  the 
word  "disciplines";  revise  "Develop"  to 
read  "develop"  after  the  word  "riska"; 
and,  at  paragraph  (c)(3),  remove  the 
word  "and"  preceding  the  words  "assist 
in  seeming". 

135.  At  936.606,  in  paragraph  (f), 
revise  "percentum"  to  read  "per 
centum"  in  the  final  sentence. 

136.  At  subpart  936.7,  revise  the 
heading  to  read  "Standard  and  Optional 
Forms  for  Contracting  for  Construction, 
Architect-Engineer  Services,  and 
Dismantling,  Demolition,  or  Removal  of 
Improvements". 

137.  At  936.7002-3(s),  add  "the" 
before  "Heads"  which  appears  twice 
and  remove  "the"  where  it  precedes 
"Contracting". 

138.  At  936.7003-1,  add  "The"  before 
"Heads". 

PART  937— SERVICE  CONTRACTINQ 

139.  Revise  the  heading  of  subpart 
937.2  to  read  "Advisory  and  Assistance 
Services";  redesignate  937.205  as 
937.207,  revise  its  heading  lo  read 
"Contracting  officer  responsibilities.", 
remove  the  paragraph  "(b)"  designation 
and  remove  the  second  paragraph 
designated  "(7)". 

PART  942— CONTRACT 
ADMINISTRATION 

140.  At  942.003,  in  paragraph  (b), 
revise  "cognization"  to  read 
"cognizant"  in  the  last  sentence. 

141.  At  942.101,  in  paragraph  (b). 
remove  "Branch,  Office  of  Policy. 


Procurement  and  Assistance 
Management  Directorate,  HeadquartMs" 
and  insert  "Division,  Office  of  Policy, 
within  the  Headquarters  procurement 
organization,". 

142.  At  subpart  942.7,  remove 
"Branch,  Office  of  PoUcy,  Procurement 
and  Assistance  Management  Directorate. 
Headquarters"  mid  insert  "Division, 
Office  of  Policy,  within  the 
Headquarters  proctuement 
orgasization."  at  942. 705-1  (aK3), 
942.705-3,  942.705-4.  and  942.705-5; 
and,  at  942.708,  insert  "(b)"  before  the 
undesignated  paragraph  beginning  "The 
contracting  officer  shall". 

143.  At  942.803,  in  paragraph 
(c)(3)(vii),  revise  "foUowup"  to  read 
"follow-up". 

144.  At  subpart  942.14.  add  "(See 
current  version.)"  following  "1540.1"  in 
942.1401,  and  insert  ",  Safeguards,  and 
Emergency"  between  the  words 
"Transportation"  and  "Management"  at 
942.1401.  942.1402(a)(2).  942.1403-l(a). 
942.1403-l(c)(l)  and  942.1403-2(a). 

PART  94^-CONTRACT 
MODIFICATIONS 

145.  At  943.170.  in  paragraph  (g).  in 
the  introductory  text,  insert  the  word 
"the"  before  "extension":  revise  the 
reference  from  "915.570-2"  to  read 
"915.50&-2"  at  paragraph  (g)(1):  and 
correct  the  spelling  of  the  word  "initial" 
at  paragraph  (g)(3). 

PART  944— SUBCONTRACTING 
POUaES  AND  PROCEDURES 

146.  At  944.302.  add  the  word  "The" 
before  "Heads"  in  the  first  sentence  of 
paragraph  (a)  and  revise  "foUowup"  to 
read  "follow-up"  at  paragraph  (c). 

147.  At  944.305-1,  in  paragraph  (a), 
add  the  word  "the"  before  "Contracting 
Activity". 

148.  At  944.307.  in  paragraph  (b). 
remove  "Procurement  Management 
Review  Division,  Procurement  and 
Assistance  Management  Directorate, 
Headquarters"  and  insert  "Office  of 
Contractor  Management  and 
Administration,  within  the 
Headquarters  procurement 
organization". 

PART  945-GOVERNMENT  PROPERTY 

149.  At  the  table  of  contents,  correct 
the  spelling  of  "management"  at 
945.570. 

150.  At  945.102-70,  in  the 
introductory  text,  remove  "Property  and 
Equipment  Management  Division, 
Pnxnirement  and  Assistance 
Management  Directorate,  Headquarters" 
and  insert  "Office  of  Property 
Management,  within  the  Headquarters 
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procuTement  organization",  and  at 
paragraph  (c)  remove  "Administration 
Service"  and  insert  "Management 
Command". 

151.  At  945.104-70,  in  paragraph 
(a)(5),  revise  "Worksheets"  to  read 
"Work  sheets"  at  the  final  sentence, 
correct  "exist"  to  read  "exit"  at 
paragraphs  (a)(6)  and  (a)(7).  and  remove 
"Property  and  Equipment  Management 
Division.  Headquarters"  and  insert 
"Office  of  Property  Management,  within 
the  Headquarters  procurement 
organization"  at  paragraph  (a)(ll). 

152.  At  945.303-1,  revise  the  second 
sentence  of  the  introductory  text  to  read 
as  follows:  Special  nuclear  material 
means  uranium  enriched  in  the  isotopes 
U233,  and  U235.  and/or  plutonium, 
other  than  PU238." 

153.  At  945.304,  remove  "Acquisition 
oF'  and  revise  "motor"  to  read  "Motor" 
in  paragraph  (c).  and.-in  paragraph  (d), 
remove  "GSA  Interagency  Motor  Pool 
System"  and  insert  "Contractor  Use  of 
Interagency  Fleet  Management  System 
(IFMS)". 

154.  In  the  table  at  945.505-14,  at  the 
entry  for  asset  type  code  number  490, 
remove  "includable"  and  insert 
"included"  and  at  the  entry  for  655, 
revise  "powerplant"  to  read  "power 
plants". 

155.  At  945.570-2.  remove  "Motor 
Pool"  and  insert  "Fleet  Management"  at 
paragraph  (a);  remove  "IMPS"  and 
insert  "IFMS"  at  paragraphs  (a),  (b)(1) 
and  (b)(2):  and.  at  paragraph  (g) 
introductory  text  remove  "Property  and 
Equipment  Management  Division. 
Headquarters.  Procurement  and 
Assistance  Management  Directorate, 
(MA-422)"  and  insert  "Office  of 
Property  Management,  within  the 
Headquarters  procurement 
organization". 

156.  At  945.607-2,  in  paragraph  (b), 
remove  "Westinghouse  Materials 
Company  (^Ohio  (WMCO),  P.O.  Box 
398704.  Cincinnati.  Ohio  45239"  and 
insert  "Martin  Marietta  Energy  Systems, 
M.S.  8207.  P.O.  Box  2009,  Oak  Ridge. 
Tn.  37831". 

157.  At  945.608-2.  in  paragraph 
(b)(l)(ii).  remove  "Property  and  Supply 
Division.  REAPS.  Office  of  Policy. 
Procurement  and  Assistance  Directorate, 
Headquarters"  and  insert  ",  Office  of 
Property  Management,  within  the 
Headquarters  procurement 
organization". 

158.  At  945.608-6,  in  paragraph  (a), 
remove  "of  the  Office  of  Review  and 
Analysis,  Procurement  and  Assistance 
Management"  and  insert  "Office  of 
Property  Management,  within  the 
Headquarters  procurement 
organization",  and  at  paragraph  (b) 
remove  "Office  of  Review  and  Analysis" 


and  nsert  "Office  of  Property 

Man  igement.  within  the  Headquarters 

proc  irement  organization". 

PAfV  949— TERMINATION  OF 
C0^  TRACTS 

15 ).  At  949.111,  insert  "The"  before 
"He<  ds"  at  paragraph  (a)  and  insert 
"the  '  before  "Heads"  at  paragraph  (c). 
160.  At  949.501,  remove  the  word 
"foil  )wing"  and  the  colon  following  it 
in  the  introductory  text;  remove  the 
designation  "(a)"  before  the  second 
para  ;raph  and  revise  "Cost"  to  read 
"cos  ";  and  combine  the  remaining  text 
into  I  sentence. 

PAR  r  950— EXTRAORDINARY 
C0^  TRACTUAL  ACTIONS 


16 1.  At  950.104.  remove  "Contract 
Busi  less  Clearance  Division. 
Hea<  quarters"  and  insert  "Office  of 
Clea  ance  and  Support,  within  the 
Hea<  quarters  procurement 
orga:  tization"  twice. 

16  I.  At  950.7003(b).  add  "The"  before 
"Hei  ds". 

16  }.  At  950.7006.  in  paragraph  (a). 
rem(  ve  the  two  "§  "  symbols. 

16  1.  At  950.7101.  correct  the  spelling 
of  "<  ontractors"  in  the  first  sentence  of 
para  fraph  (a);  revise  "Avoidable  Costs" 
to  re  id  "avoidable  costs"  at  paragraph 
(c)(2  ;  revise  "Contracting  Officer"  to 
read  "contracting  officer"  in  paragraph 
(c)(2   where  it  appears  twice;  correct  the 
spel  ing  of  the  word  "responsibility"  at 
para  ;raph  (d);  correct  the  spelling  of  the 
won  "commercial"  at  paragraph  (e); 
and  :orrect  the  spelling  of  the  word 
"pre  i^isions"  at  paragraph  (g). 

RAF  r  951— USE  OF  GOVERNMENT 
SOI  RCES  BY  CONTRACTORS 

16  5. 
read 
the 


At  951.102,  revise  "contracts"  to 
"subcontracts"  immediately  before 
1  i^ord  "where"  at  paragraph  (a),  and 
remi  ve  "Property  and  Equipment 
Man  Igement  Division,  Office  of  Policy, 
Proc  iirement  and  Assistance 
Man  jgement  Directorate,  Headquarters" 
nsert  "Office  of  Property 
ement,  within  the  Headquarters 
pro(^rement  organization"  at  paragraph 


and 
Mar 
pro< 
(c)(l| 


Man  igi 


PAF  r  952— SOLICITATION 
PRC  VISIONS  AND  CONTRACT 
CLAJUSES 

If  5.  At  the  table  of  contents,  correct 
the !  pelling  of  the  word  "termination" 
at  9i  2.249. 

If  7.  At  subpart  952.1,  correct  the 
spel  ing  of  the  word  "Subpart"  in  the 
heac  ing. 

If  B.  At  952.102-1.  in  paragraph  (a), 
remi  ive  "Office  of  Policy"  and  insert 


"Office  of  Policy,  within  the 
Headquarters  procurement 
organization";  remove  the  phrase 
"during  the  initial  Federal  Acquisition 
Regulations  System  familiarization 
period"  at  the  end  of  the  first  sentence; 
and  revise  the  final  sentence  to  read 
"This  practice  eliminates  the  confusion 
and  expense  which  would  be  caused  the 
Department's  contractors  if  each 
contracting  activity  pursued  its  own 
approach  regarding  contract  clauses." 

169.  At  952.202-l(a).  add  the 
following  sentence  as  the  first  sentence 
of  that  paragraph  "As  prescribed  in 
(FAR)  48  CFR  902.200,  insert  the  clause 
at  (FAR)  48  CFR  52.202  in  all 
contracts.";  remove  the  words  "at  FAR 
52.202-1"  from  the  second  sentence  of 
the  first  paragraph  (a);  remove  "The 
term"  in  the  beginning  of  the  second 
paragraph  (a);  and,  correct  the  spelling 
of  the  word  "Federal"  in  paragraph  (d) 
of  the  clause. 

170.  At  952.204-2,  insert  the  phrase 
"As  prescribed  in  904.404(d)(1),"  before 
the  first  word  of  introductory  text;  and 
at  paragraph  (g)  of  the  clause  revise 
"Plutonium"  to  "plutonium". 

171.  At  952.204-70,  insert  the  words 
"As  prescribed  in  904.404(d)(2),"  before 
the  introductory  text  and  revise  the 
colon  to  a  period  at  the  end  of  the 
introductory  text. 

172.  At  952.204-71.  revise  the  colon 
to  a  period  at  the  end  of  introductory 
text  and  revise  "effecting"  to 
"impacting"  in  the  second  sentence  of 
paragraph  (a)  of  the  clause. 

173.  At  952.204-72.  add  the  phrase 
"As  prescribed  in  904.404(d)(4)"  at  the 
beginning  of  the  introductory  text  and 
revise  the  colon  to  a  period  at  the  end 
of  introductory  text. 

174.  At  952.204-73.  revise  the  term 
"offeror/bidder"  to  read  "offeror"  where 
it  appears  at  paragraph  (c).  at  the 
certification  following  question  11 
(three  times),  at  paragraph  (d)  (three 
times),  and  at  paragraphs  (e)  and  (f). 

175.  At  952.208-7,  msert  the  phrase 
"As  prescribed  in  908.7101-7,"  before 
the  word  "insert"  at  the  beginning  of  the 
introductory  text. 

176.  At  952.208-70.  remove  the 
introductory  text  and  insert  instead  "As 
prescribed  in  908.802,  insert  the 
following  clause." 

177.  At  952.209-70.  in  the  first 
sentence  of  paragraph  (a),  correct  the 
spelling  of  the  word  "contractual",  and 
at  paragraph  (c),  in  the  second  sentence 
place  a  period  after  "conflict  of  interest" 
and  add  the  words  "If  a  conflict" 
immediately  before  the  words  "is 
found". 

178.  At  952.209-71,  in  paragraph  (b), 
revise  "Contracting  Officer"  to 
"contracting  officer". 
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179.  At  952.212-70.  in  the 
introductory  text,  revise  the  colon  to  a 
period  at  the  end  of  the  introductory 
text  and  revise  "350"  to  read  "700"  and 
insert  a  period  after  the  word  "box"  in 
the  clause  following  the  introductory 
text. 

180.  At  952.212-71.  in  the 
introductory  text,  revise  the  colon  to  a 
period  at  the  end  of  introductory  text 
and  revise  "350"  to  read  "700"  in  the 
clause  following  the  introductory  text. 

181.  At  952.212-72.  remove  the  first 
sentence  of  the  undesignated 
introductory  paragraph;  in  the  second 
sentence  remove  the  words  "As 
discussed  in  DEAR"  and  insert  the 
words  "As  prescribed  in";  revise  the 
colon  to  a  period  at  the  end  of  the 
introductory  text;  and.  in  the  second 
sentence  of  the  clause  remove  "A.  or 
any  later"  and  add  a  comma  in  its  place. 

182.  At  952.212-73.  revise  the  colon 
to  a  period  at  the  end  of  the 
introductory  text. 

183.  At  952.215-22.  remove 
"certified"  and  insert  "a  certificate  of 
current". 

184.  At  952.215-70.  insert  the  date 
"(OCT  1984)"  at  the  end  of  the  clause 
heading. 

185.  At  952.216-15,  correct  the 
spelling  of  "Subpart"  before  the 
reference  "31.6". 

186.  At  952.223-71,  insert  "As 
prescribed  in  923.7002."  at  the 
beginning  of  the  text. 

187.  At  952.223-72,  insert  "As 
prescribed  in  923.7002,"  at  the 
beginning  of  the  text. 

188.  At  952.223-75,  insert 
"(Government-owned  or  leased 
facility)"  after  "Safety  and  Health"  in 
the  clause  introductory  text. 

189.  At  952.224-70.  revise  "Federal 
Reports  Act"  to  read  "Paperwork 
Reduction  Act"  in  paragraph  (a)  of  the 
clause. 

190.  At  952.227-71.  revise  "(MAR 
1982)"  to  read  "(APR  1984)"  in  the 
clause  heading:  correct  the  spelling  of 
"extension"  at  paragraph  (c)(4);  insert 
the  word  "to"  after  "convey"  at 
paragraph  (d)(1):  correct  the  spelling  of 
"countries"  at  paragraph  (d)(l)(ii); 
correct  the  spelling  of  "Government"  at 
paragraph  (f)(l)(i):  correct  the  spelling  of 
"maintenance"  at  paragraph  (0(3); 
correct  the  spelling  of  "privileged"  at 
the  last  sentence  of  paragraph  (h);  revise 
"non  profit"  to  "nonprofit"  at  paragraph 
(k)  introductory  text;  and  correct  the 
spelling  of  "applications"  at  paragraph 
(k)(2). 

191.  At  952.227-75.  revise 
"Contracting  Officer"  to  "contracting 
officer"  at  paragraphs  (b)(2)(ii).  (c)(2). 
(d)(1).  (d)(2)  and  (f);  insert  the  word 
"other"  between  the  words  "unless" 


and  "use"  at  paragraph  (b)(2)(ii);  at  the 
introductory  text  of  Alternate  I.  revise 
"(d)"  to  "(g)"  following  "paragraph": 
revise  "Contracting  Officer"  to 
"contracting  officer"  at  the  first 
sentence  of  paragraph  (g)  of  Alternate  I; 
at  Alternate  n.  revise  "(b)"  to  "(h)" 
following  "paragraph"  in  the 
introductory  text  and  correct  the 
spelling  of  "satisfaction"  in  paragraph 
(h)  introductory  text. 

192.  At  952.227-76.  in  paragraph  (b). 
revise  "Contracting  Officer"  to  read 
"contracting  officer": 

193.  At  952.227-77.  insert  "other" 
between  "unless"  and  "use"  at 
paragraph  (b)(2). 

194.  At  952.227-78.  at  the  end  of 
paragraph  (b)(l)(iv),  revise  "optional 
paragraph  (e)  hereof— 'Limited  Rights  in 
Proprietary  Data' "  to  read  "paragraph 
(e).  'Limited  Rights  in  Proprietary  Data.' 
hereof,  if  a  part  of  this  clause". 

195.  At  952.227-79.  correct  the 
spelling  of  "proprietary"  in  the 
introductory  text. 

196.  At  952.227-80.  correct  the 
spelling  of  "solicitations"  in  the 
introductory  text. 

197.  At  952.227-82,  correct  the 
spelling  of  "whatsoever"  in  the  final 
sentence  of  the  clause. 

198.  At  952.233-2;  designate  the  first 
paragraph  beginning  "Another  copy"  as 
(c);  remove  "Business  Clearance 
Division  (MA-441)  Forrestal  Building. 
Room  11030"  and  insert  "Office  of 
Clearance  and  Support,  Office  of 
Procurement  and  Assistance 
Management";  and.  designate  the 
second  paragraph  beginning  "Another 
copy"  as  (d). 

199.  At  952.235-70,  revise  "this"  to 
"the  following"  in  the  introductory  text 
and  revise  "Contracting  Officer"  to 
"contracting  officer"  where  it  appears 
four  times  in  the  text  of  the  clause. 

200.  At  952.236-70,  revise 
"Contracting  Officer"  to  "contracting 
officer"  at  paragraph  (1)  of  Title  I  and 
paragraph  (6)  of  Title  III. 

201.  At  952.236-71,  correct  the 
spelling  of  "performed"  in  the  first 
sentence  of  the  clause. 

202.  At  952.236-72.  revise  936.202" 
to  read  "936.202(j)". 

203.  At  952.249-70.  revise 
"Contracting  Officer"  to  read 
"contracting  officer"  at  paragraph  (a). 

204.  At  952.251-70.  remove  the  word 
"on"  following  the  word  "terms"  in 
paragraph  (c). 

PART  970-DOE  MANAGEMENT  AND 
OPERA'nNG  CONTRACTS 

205.  At  970.0000.  revise  "Secretary. 
Deputy  or  Under  Secretary"  to  read 
Secretary,  Deputy  Secretary  or  Under 


Secretary"  in  the  second  sentence. 
Revise  the  words  "Small  Business"  to 
read  "small  business"  and  "Contract 
Clauses"  to  read  "contract  clauses"  in 
the  fourth  sentence.  Revise  "Titles"  to 
read  "trtles"  in  the  fifth  sentence.  Revise 
"difference"  to  read  "differences"  in  the 
sixth  sentence. 

206.  At  970.0001,  in  paragraph  (b) 
introductory  text,  revise  "effect"  to 
"determine",  and  correct  the  spelling  of 
the  word  "competed". 

207.  At  970.0404-1,  place  a  comma 
after  the  word  "defined"  in  the  second 
paragraph  and  revise  the  section 
number  "U"  to  read  "11". 

208.  At  970.0404-2,  at  paragraph  (b) 
remove  "and  Orders"  in  the  second 
sentence  and  revise  "and"  to  read  "is" 
in  the  third  sentence.  Revise 
"Production"  to  read  "production"  at 
paragraph  (d)(2)(i)  and  correct  the 
spelling  of  "facilities"  at  paragraph 
(d){2)(ii). 

209.  At  970.0404-3,  place  a  comma 
after  "contract"  in  paragraph  (a)  and.  in 
paragraph  (b)  insert  "(See  current 
versions.)"  after  the  word  "Orders". 

210.  At  970.0406,  revise  "5700.7B"  to 
read  "5700.7"  and  add  "(See  current 
version.)"  following  "5700.7". 

211.  At  970.0803.  in  paragraph  (b), 
remove  "Office  of  Project  and  Facilities 
Management  (OPFM),  at  Headquarters" 
and  insert  "Public  Utilities  Branch, 
Headquarters"  and  remove  ".  OPFM", 
where  it  is  used  the  second  time  and 
insert  "of  that  office". 

212.  At  970.0905,  revise 
"intercorporate"  to  read 
"intracorporate". 

213.  At  970.1001,  revise  "operation" 
to  read  "operating". 

214.  At  970.1509-1,  correct  the 
spelling  of  "particularly"  at  paragraph 
(b). 

215.  At  970.1509-2,  correct  the 
spelling  of  "Special"  and  "educational" 
in  the  heading. 

216.  At  970.1509-4,  at  paragraph 
(b)(6),  revise  "operation"  to 
"operations"  the  second  time  it  appears. 

217.  At  970.1509-6,  correct  the 
spelling  of  "similar"  at  paragraph 
(b)(l)(iii)  and  insert  "the"  before 
"Contracting"  in  paragraph  (e). 

218.  At  970.1509-8,  in  paragraph  (d). 
in  the  Narrative  Description  of 
Performance  Adjectives  table,  correct 
the  spelling  of  "deficiencies"  at  its  first 
use  in  the  category  entitled  "Good";  in 
paragraph  (e)  revise  the  two  references 
from  "paragraph  (d)"  to  "paragraph  (c)"; 
and,  in  paragraph  (g).  correct  the 
spelling  of  "performance"  at  its  first 
use. 

219.  At  970.2201,  revise 
"management"  to  read  "administration" 
at  its  first  use  in  paragraph  (a)  and 
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correct  the  spelling  of  "commercial"  at 
paragraph  (b)(3). 

220.  At  970.2271.  in  paragraph  (b)(1). 
delete  "Headquarters' ";  add  ".  within 
the  Headquarters  procurement 
oiganization"  following  "Resource 
Management";  add  "the"  before 
"Heads";  in  paragraph  (b)(2)  insert 
"the"  before  "Heads";  and.  in 
paragraphs  (b)(2)(iv)  and  (b)(3),  delete 
"Headquarters"  and  add  ",  within  the 
Headquarters  procurement 
organization"  following  "Resource 
Manf.jement". 

221.  At  970.2272,  in  paragraph  (b)(2). 
revise  "Contracting  Officer"  to  read 
"contracting  officer". 

222.  At  970.2273.  correct  the  spelling 
of  "integral"  at  paragraph  (a)(7).  correct 
the  spelling  of  "example"  at  paragraph 
(a)(8).  insert  the  word  "the"  before  the 
word  "Heads"  in  the  second  sentence  of 
(b)  introductory  text,  correct  the  spelling 
of  "Contracting"  in  the  final  sentence  of 
paragraph  (b)(3).  correct  the  spelling  of 
"Assembly"  at  paragraph  (c)(l)(iv), 
correct  the  spelling  of  "identified"  in 
the  fourth  sentence  of  paragraph  (c)(2). 
and  correct  the  spelling  of  "embraces" 
(first  sentf=nce)  and  "commercial"  (next 
to  the  last  sentence)  of  paragraph  (d). 

223.  At  970.2303-2,  in  paragraph  (d), 
insert  "(Government-owned  or  leased)" 
immediately  following  "Safety  and 
Health"  and  revise  "Nuclear  Facility 
Safety  Applicability"  to  read  "Nuclear 
Safety". 

224.  At  970.2901,  in  paragraph  (b), 
remove  "Controller"  and  insert  "Chief 
Financial  Officer,  Headquarters". 

225.  In  the  undesignated  introductory 
paragraph  of  970.2902,  insert  the  word 
"the"  before  the  word  "Heads". 

226.  At  970.3001-2,  revise  the 
reference  "970.3102-10"  to  read 
"970.3102-3". 

227.  At  970.3101-1.  in  paragraph  (c), 
revise  "appendices"  to  read 
"appendix". 

228.  At  970.3101-2,  in  paragraph 
(b)(1).  correct  the  spelling  of 
"manufacturing"  in  the  fourth  sentence. 

229.  At  '■'70.3102-1.  revise  "or"  to 
read  "of'  following  the  word 
"representative"  in  the  next  to  the  last 
sentence  of  {>aragraph  (b),  and  correct 
the  sf>elling  of  "adequately"  in  the  first 
sentence  ofparagraph  (c). 

230.  At  970.3102-2,  correct  the 
spelling  of  "forfeited"  at  paragraph 
(h)(2)(ii),  correct  the  spelling  of 
"accordance"  at  paragraph  (l)(2)(iv). 
revise  "(vi)"  to  read  "(iv)"  in  paragraph 
(I)(6)(iv),  correct  the  spelling  of 
"ownership"  in  the  heading  at 
paragraph  (1)(7),  correct  the  spelling  of 
"participating"  at  paragraph  (l)(7)(i)(A), 
and  remove  the  acronym  "— TRASOP's" 
at  paragraph  (l)(7)(ii). 


22 1.  At  970.3102-5.  in  paragraph  (a), 
com  ct  the  spelling  of  "activities". 

22  2.  At  970.3102-9,  correct  the 
spel  ing  of  "services"  the  second  time  it 
app<  ars  in  the  next  to  the  last  sentence. 

22  3.  At  970.3102-17,  revise 
"Coitracting  Officer"  to  read 
"coritracting  officer"  in  the  foiuth 
sentence  of  (a)(1).  and  correct  the 
spelling  of  "vehicles"  in  the  heading  of 
paragraph  (b)  introductory  text 

2:  4.  At  970.3102-18.  correct  the 
spel  ing  of  "except". 

22  5.  At  970.3102-19,  revise 
"Coi  itracting  Officer"  to  read 
"cor  tracting  officer"  at  the  introductory 
text  jf  paragraph  (d),  at  the 
undi  isignated  paragraph  following 
para  p^ph  (d)(5),  and  at  paragraph  (e)(1); 
and  "evise  "closings"  to  "closures"  at 
par^aph  (e)(2)(iii). 

22  B.  At  970.3102-20,  in  paragraph  (d), 
revii  e  "Contracting  Officer"  to  read 
"coi  tracting  officer"  where  it  appears 
twic  i. 

22  7.  At  970.3102-21.  in  paragraph 
(b)(2)  introductory  text  and  the 
undi  isignated  paragraph  follov^ng 
para  p-aph  (b)(3)(ii),  revise  "Contracting 
Offi  er"  to  read  "contracting  officer". 

2  •  B.  At  970.3102-22,  revise 
"Co  Itracting  Officer"  to  read 
'coi  tracting  officer"  where  it  appears 
six  t  mes,  and  revise  "Avoidable  Cost" 
and  'Avoidable  Costs"  to  "avoidable 
cost '  and  "avoidable  costs"  at  the 
intn  ductory  text,  at  paragraph  (d),  at 
para  ^aph  (e),  and  the  imdesignated 
para  p-aph  following  paragraph  (e). 

22  9.  At  970.3201,  remove  "Office  of 
Com  roller"  and  insert  "Chief  Financial 
Offi  :er.  Headquarters". 

2^  0.  At  970.3271,  under  the  heading 
"Co  enants",  revise  "Contracting 
Offii  er"  to  read  "contracting  officer" 
whe  "e  it  appears  two  times  in  paragraph 
2,  ai  d  insert  "the"  before  "Contracting" 
in  p  [ragraph  (4). 

2^  1.  At  970.5101,  in  paragraph  (c). 
add  'the"  before  "Heads". 

2^  2.  At  970.5203-1,  remove  "See  FAR 
52.2  )3-5."  and  the  "Note"  and  add 
"Ins  5rt  the  clause  at  (FAR)  48  CFR 
52.2  )3-5  with  the  addition  of  the 
folic  wing  paragraph.";  and  in  paragraph 
(c)  r  (Vise  "Contracting  Officer"  to  read 
"coi  tracting  officer". 

2'  3.  At  970.5203-2,  remove  "See  FAR 
52.2 15-1."  and  the  word  "NOTE:"  and 
revii  a  "Office  of  the  Controller"  to 
"Ch  ef  Financial  Officer,  Headquarters". 

2^  4.  At  970.5203-3,  remove  "See  FAR 
52.2  25-3."  and  the  word  "NOTE:",  and 
inse  t  in  its  place  "Insert  the  clause  at 
(FA  0  48  CFR  52.225-3  but". 

2<  5.  At  970.5204-1.  insert  "As 
pres  Tibed  in  970.0404-4."  before  the 
exis  ing  text. 


246.  At  970.5204-2,  add  the  following 
introductory  text  immediately  before  the 
clause  "As  prescribed  in  970.2303-2(a), 
insert  the  following  clause." 

247.  At  970.5204-4.  remove  "See  FAR 
52.229-10."  and  the  word  "Note"  and 
insert  the  following  introductory  text 
"As  prescribed  in  (FAR)  48  CFR  29.401- 
6(b).  insert  the  clause  at  (FAR)  48  CFR 
52.229-10.  as  modified  by  the 
following."  and  correct  the  spelling  of 
"Fee"  in  the  text  of  the  note. 

248.  At  970.5204-5,  remove  the 
existing  text  and  insert  "As  prescribed 
in  970.0404-4(b),  insert  the  clause  at 
952.204-72.". 

249.  At  970.5204-6.  remove  "See 
952.250-70"  and  insert  "As  prescribed 
in  950.7006(a),  insert  the  clause  at 
952.250-70,  when  appropriate'.". 

250.  At  970.5204-8,  remove  "See 
952.250-72."  and  insert  "As  prescribed 
in  950.7006(a).  insert  the  clause  at 
952.250-70.  when  appropriate.". 

251.  At  970.5204-9,  add  the  following 
introductory  text  immediately  before  the 
clause:  "As  prescribed  in  970.0407. 
insert  the  following  clause.";  revise  "of 
unit-piece"  in  paragraph  (g)  to  read  "or 
unit  price";  remove  the  second  use  of 
the  phrase  "advisable  by  the  Head  of  the 
Contracting  Activity"  in  the  Note 
following  paragraph  (h);  and  correct  the 
spelling  of  "contractor"  in  the  Note 
following  paragraph  (h). 

252.  At  970.5204-11,  add 
introductory  text  immediately  before  the 
clause  to  read  "Insert  the  following 
clause.". 

253.  At  970.5204-12,  add 
introductory  text  immediately  before  the 
clause  to  read  "As  prescribed  in 
970.2272(b)(2).  insert  the  following 
clause.". 

254.  At  970.5204-13.  insert 
introductory  text  immediately  before  the 
clause  to  read  "As  prescribed  in 
970.3103(a),  insert  the  following  clause, 
when  appropriate.";  revise  "Contracting 
Officer"  to  read  "contracting  officer" 
where  it  appears  at  paragraph  (d)(8)(v). 
(e)(l)(ii),  (e)(ll),  (e)(32)  and  (e)(36)(i); 
correct  the  spelling  of  "originated"  at 
paragraphs  (eKl)(iii);  at  paragraph 
(e)(17)(iv).  remove  the  paragraph 
designation  "(iv)"  from  the  NOTE  and 
insert  the  designation  "(iv)" 
immediately  before  "are  direct  costs"; 
correct  the  spelling  of  "excess"  at 
paragraph  (e)(24);  and.  at  paragraph 
(e)(36):  remove  the  paragraph 
designation  "(36)"  from  the  NOTE  and 
revise  the  paragraph  designation  "(i)"  to 
read  "(36)(i)";  and  revise  "clauses"  to 
read  "paragraphs"  in  the  NOTE 
preceding  paragraph  (36)(i). 

255.  At  970.5204-14,  insert 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.3103(a). 
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insert  the  following  clause.";  correct  the 
spelling  of  "performance"  the  second 
time  it  appears  in  paragraph  (b);  revise 
"Contracting  Officer"  to  read 
"contracting  officer"  where  it  appears  at 
paragraph  (d)(5),  (d)(14),  (e)(1).  (e)(9), 
and  (e)(34)(i);  revise  "clauses"  to  read 
''paragraphs"  at  paragraph  (e)(10)  Note 
1;  revise  "clause"  to  read  "paragraph"  at 
paragraph  (e)(10)  Note  2;  at  paragraph 
(e)(15)(iv),  remove  the  paragraph 
designation  from  the  NOTE  and  insert 
the  designation  "(iv)"  immediately 
before  the  phrase  "are  direct  costs";  at 
paragraph  (e)(34),  remove  the  paragraph 
designation  "(34)"  from  the  NOTE  and 
revise  the  paragraph  designation  "(i)"  to 
read  "(34)(i)";  and  revise  "claused"  to 
read  "paragraphs"  in  the  Note  preceding 
paragraph  (34)(i). 

256.  At  970.5204-15,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.1508(c). 
insert  the  following  clause.",  and 
correct  the  spelling  of  "contractor"  in 
the  last  sentence  of  paragraph  (a). 

257.  At  970.5204-16.  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.3270,  insert 
the  following  clause.". 

258.  At  970.5204-19,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.5101,  insert 
the  following  clause." 

259.  At  970.5204-21,  insert 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.7104-43, 
insert  the  following  clause."  and,  at 
paragraph  (j)  revise  "Avoidable  Costs" 
to  read  "avoidable  costs". 

260.  At  970.5204-22,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.7103,  insert 
the  following  clause.". 

261.  At  970.5204-17,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.3103(b), 
insert  the  following  clause.",  correct  the 
spelling  of  "technical"  at  paragraph 
(b)(1),  and  revise  "Contracting  Officer" 
to  read  "contracting  officer"  at 
paragraph  (b)(2). 

262.  At  970.5204-18,  add 
introductory  text  preceding  the  clause  to 
read  "Insert  the  following  clause.";  add 
a  heading  and  date  to  the  clause  to  read 
"Definition  of  Nonprofit  and  Profit 
Making  Management  and  Operating 
Contractors  and  Subcontractors  (JUL 
1991);  and  revise  "Contracting  Officer" 
to  read  "contracting  officer"  where  it 
appears  twice. 

261.  At  970.5204-23,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.2902,  insert 
the  following  clause.". 

262.  At  970.5204-24,  add 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.7104-11, 


insert  the  following  clause.",  and  revise 
"a"  to  read  "the"  in  paragraph  (c) 
following  the  NOTE. 

263.  At  970.5204-25.  add 
introductory  text  preceding  the  clause  to 
read  "Insert  the  followring  clause.". 

264.  At  970.5204-26.  in  the 
introductory  text,  revise  "In  accordance 
with  the  provisions  at"  to  read  "As 
prescribed  in";  revise  the  reference 
"970.2303"  to  read  "970.2303-2(c)"; 
insert  "following"  before  "clause";  and 
remove  "below  in  management  and 
operating  contracts". 

265.  At  970.5204-28,  add 
introductory  text  preceding  the  clause  to 
read  "Insert  the  following  clause.". 

266.  At  970.5204-29,  add 
introductory-  text  preceding  the  clause  to 
read  "Insert  the  following  clause.". 

267.  At  970.5204-30,  remove  the 
existing  text,  including  its  heading  and 
date  and  insert  the  following  in  its  place 
"As  prescribed  in  970.2201^)(5)(ii), 
insert  the  clause  at  (FAR)  48  CFR 
52.222-1." 

268.  At  970.5204-31,  add 
introductory  text  preceding  the  clause  to 
read  "Insert  the  following  clause.";  add 
a  heading  and  date  after  the 
introductory  text  to  read  "Litigation  and 
Claims  (JUL  1991);  and  revise 
"Contracting  Officer"  to  read 
"contracting  officer"  wherever  it 
appears  in  the  text  of  the  clause;  revise 
"clause"  to  read  "paragraph"  in  the 
introductory  text  of  "NOTE  1";  and, 
revise  "clause"  to  read  "paragraphs"  in 
the  introductory  text  of  "NOTE  2". 

269.  At  970.5204-32,  remove  "Note 
1:"  and  insert  "(a)";  add  a  heading  and 
date  following  the  new  designator  "(a)" 
to  read  "Required  Bond  and  Insurance- 
Exclusive  of  Government  Property 
(Nonprofit)  (Jul  1991)";  remove  "Note 
2:"  and  insert  "(b)";  add  a  heading  and 
date  to  read  "Required  Bond  and 
Insurance-Exclusive  of  Government 
Property  (Profit-Making)  (Jul  1991);  and 
revise  "Contracting  Officer"  to  read 
"contracting  officer"  where  it  appears 
four  times. 

270.  At  970.5204-33,  revise  "15  CFR 
Part  350"  to  read  "15  CFR  Part  700"  in 
the  clause  following  paragraph  (a),  and 
correct  the  spelling  of  "decision"  at  its 
second  appearance  in  the  clause 
following  paragraph  (b). 

271.  At  970.5204-34.  remove  "See 
952.204-71."  and  insert  introductory 
text  to  read  "As  prescribed  in  9.70.0404- 
4(a)(3),  insert  the  following  clause."; 
and  add  the  clause  as  follows: 

Sensitive  Foreign  Nations  Controls  (Apr 
1984) 

(a)  In  connection  with  any  activities  in  the 
performance  of  this  contract,  the  contractor 
agrees  to  comply  with  the  "Sensitive  Foreign 


Nations  Controls"  requirements  attached  to 
this  contract,  relaUng  to  those  countries, 
which  may  fix»m  time  to  time,  be  identified 
to  the  contractor  by  written  notice  as 
sensitive  foreign  nations.  The  contractor  shall 
have  the  right  to  tenninate  its  performance 
under  this  contract  upon  at  least  60  days 
prior  written  notice  to  the  contracting  officer 
if  the  contractor  determines  that  it  is  imable. 
without  substantially  interfering  with  its 
polices  or  without  adversely  affecting  its 
performance  to  continue  pCTformance  of  the 
work  under  this  contract  as  a  result  of  such 
notification.  If  the  contractor  elects  to 
terminate  performance,  the  provisions  of  this 
contract  regarding  termination  for  the 
convenience  of  the  Go\'emment  shall  apply. 

(b)  The  provisions  of  this  clause  shall  be 
included  in  any  subcontracts. 

272.  At  970.5204-35,  remove 
"(unclassified  contracts  with 
educational  institutions)"  from  the 
heading  and  insert  introductory  text,  to 
read  "Insert  the  following  clause  in 
contracts  with  educational  institutions 
involving  unclassified  work.". 

273.  At  970.5204-36,  remove 
"(contracts  with  universities  where  E)OE 
has  major  investments  in  facilities  but 
does  not  owm  or  lease  the  land)"  from 
the  heading  and  add  introductory  text  to 
read  "Insert  the  follcivir.g  clause  ;n 
contracts  with  universities  where  EXDE 
has  major  investments  in  facilities  but 
does  not  own  or  lease  the  land." 

274.  At  970.5204-37,  revise  the 
reference  to  read  "See  970.1002.". 

275.  At  970.5204r-38;  in  the 
introductory  text,  remove  "In 
accordance  with"  and  insert  "As 
prescribed  in";  revise  the  reference 
"970.2273"  to  read  "970.1002(c)  and 
970.3601";  remove  "the  toiiowing 
clause  shall  be  used"  and  insert  "insert 
the  following  clause";  revise  "operating 
and  management"  to  read  "management 
and  operating":  and,  in  the  final 
sentence  of  the  clause,  revise  "en"  to 
read  "oP'  before  "a  public  building". 

276.  At  970.5204-41,  remove  "See 
952.223-75."  and  insert  "As  prescribed 
in  970.2303-2(d),  insert  the  following 
clause.",  and  add  the  clause  as  fellows: 

Preservation  of  Individual  Occupational 
Radiation  Exposure  Records  (Apr  1984) 

Individual  occupational  radiation  exposure 
records  generated  in  the  performance  of  work 
under  this  contract  shell  be  subject  to 
inspection  by  DOE  and  shall  be  preserved  by 
the  contractor  until  disposc<!  is  authorized  by 
DOE  or  at  the  option  of  the  contractor 
delivered  to  DOE  upon  completion  or 
termination  of  the  contract.  If  the  contractor 
exercises  the  foregoing  option,  title  to  such 
records  shall  vest  in  DOE  upon  delivery. 

277.  At  970.5204-42,  insert 
introductory  text  preceding  the  clause  to 
read  "As  prescribed  in  970.2201(b)(1), 
insert  the  following  clause." 
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278.  At  9:0.5204-43.  insert 
introductory  text  preceding  the  clause  to 
read  "Insert  the  following  clause,  when 
appropriate.";  and,  in  the  first  sentence 
of  the  clause  insert  "other"  before 
"contracts"  and  "additional"  before 
"work". 

279.  At  970.5204-45.  revise  the 
introductory  text  to  read  "As  prescribed 
in  970.7104-30,  insert  the  following 
clause.";  and  revise  "or"  to  read  "or* 
following  the  second  use  of  "contracting 
officer"  in  paragraph  (a)(l)(i)  of  the 
clause. 

280.  At  970.5204-50.  remove  "See 
952.212-73."  and  add  introductory  text 
to  read  "As  prescribed  in  970.7104-40, 
insert  the  following  clause.";  and  add 
the  clause  as  follows: 

Cost  and  Schedule  Cootroi  Systems  (Apr 
1984) 

(a)  In  the  performance  of  this  contract,  the 
contractor  sl^^Il  establish,  maintain,  and  use 
cost  and  schedule  control  systems 
(management  control  systems)  meeting  the 
criteria  set  forth  in  the  contract  and  as 
described  in  detail  in  "Cost  and  Schedule 
Control  Systems  Criteria  for  Contract 
Performance  Measurement — linplemenlation 
Guide,"  annexed  hereto  and  hereinafter 
referred  to  as  the  "Guide."  Prior  to 
acceptance  by  the  contracting  officer  and 

within calendar  days  after  contract 

award,  the  contractor  shall  be  prepared  to 
demonstrate  systems  operation  to  the 
Government  to  verify  that  the  proposed 
systems  meet  the  designated  criteria.  As  a 
piart  of  the  review  procediues,  the  contractor 
shall  furnish  the  Government  a  description  of 
the  cost  and  schedule  control  systems 
applicable  to  this  contract  in  such  form  and 
detail  as  indicated  by  the  Guide,  or  as 
required  by  the  contracting  officer.  The 
contractor  agrees  to  provide  access  to  all 
pertinent  records,  data,  and  plans  as 
requested  by  representatives  of  the 
Government  fir  the  conduct  of  systems 
review. 

(b)  The  description  c^  the  management 
control  systems  accepted  by  the  contracting 
officer,  identified  by  title  and  date,  shall  be 
referenced  in  the  contract.  Such  systems 
shall  be  maintained  and  used  by  the 
contractor  in  the  performance  of  this 
contract. 

(c)  Contractor  revises  to  the  reviewed 
systems  shall  be  submitted  for  review  and 
approval  as  required  by  the  contracting 
officer.  When  contracting  officer  approval  is 
required,  the  contracting  officer  shall  advise 
the  contractor  of  the  acceptability  of  such 
revises  within  sixty  (60)  days  after  receipt , 
from  the  contractor.  When  systems  existing  at 
the  time  of  contract  award  do  not  comply 
with  the  designated  criteria,  adjustments 
necessary  to  assure  compliance  will  be  made 
at  no  change  in  contract  price  or  fee. 

(d)  The  contractor  agrees  to  provide  access 
to  all  pertinent  records  and  data  requested  by 
the  contracting  officer,  or  duly  authorized 
representative,  for  the  purpose  of  permitting 
Govemmen*  'irveillance  to  insure 
continuing  application  of  the  accepted 
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syster  is  to  this  contract  Deviations  from  the 
systen  is  description  identified  during 
contra  ct  performance  shall  be  corrected  as 
directed  by  the  contracting  officer. 

he  contractor  shall  require  that  each 
id  subcontractor,  as  mutually  agreed  to 
between  the  Government  and  the  contractor 
set  forth  in  the  schedule  of  this 
meet  the  criteria  for  cost  and 
schedule  control  systems  as  set  forth  in 
subco  itract  and  shall  incorporate  in  all  such 
subco  itracts  adequate  provisions  for  review 
8<  rveillance  of  subcontractor's  systems 
(  arried  out  by  the  prime  contractor,  or 
Government  when  requested  by  either 
or  subcontractor. 


pi  me( 


At  970.5204-52,  remove  "See 
952.*7-70"  and  add  introductory  text 
to  ret  d  "Insert  the  following  clause 
foreign  travel  may  be  required 
undej  the  contract";  and  add  the  clause 
as  folows: 

Foreij  n  Travel  (Apr  1984) 


(a) 
shall 

contracting 
regarc  1 
are  cc  ita 
travel  is 


territc  ries 


Canaqa 
jrrit 
(b) 
lea  1 1 


depar  ure 
Foi  iign 
inclui  e 


breign  travel,  when  charged  directly, 
subject  to  the  prior  approval  of  the 
officer  for  each  separate  trip 
ess  of  whether  funds  for  such  travel 
ined  in  an  approved  budget.  Foreign 
defined  as  any  travel  outside  of 
and  the  United  States  and  its 
and  possessions. 
Request  for  approval  shall  be  submitted 
45  days  prior  to  tbe  planned 

date,  be  on  a  Request  for  Approval 
Travel  form,  and  when  applicable, 
a  notification  of  proposed  soviet-bloc 


at 
dc 
of 
ini 
travel 

28;  .  At  970.5204-54.  insert 
intra  luctory  text  to  read  "As  prescribed 
in  97  ).1509-8(d),  insert  this  clause  in 
cost   ilus  award  fee  management  and 
open  ting  contracts."  and  insert  the 
claus )  heading  and  date  to  read  "Basic 
Fee  a  id  Award  Fee  (Jul  1991)". 

28;  .  At  970.5204-55,  insert 
intro  luctory  text  to  read  "Insert  the 
follow  iring  clause  in  management  and 
open  ting  contracts  with  profit  making 
conti  ictors.";  insert  the  clause  heading 
and  <  ate  to  read  "Ceiling  on  Certain 
Liabi  ities  for  Profit  Making  Contractors 
(Jul  ]  991)";  revise  "Contracting  Officer" 
to  re<  d  "contracting  officer"  at 
paraj  raph  (b)(1)  twice  and  at  p>aragraph 
(c)  fo  XT  times;  and  revise  "Avoidable 
Cost!  "  to  "avoidable  costs"  three  times 
in  pa  -agraph  (a),  three  times  in 
paraj  raph  (b)(1).  six  times  in  paragraph 
(b)(3  ,  and  once  in  paragraph  (b)(4). 

28  .  At  970.5204-56,  insert 
intro  luctory  text  to  read  "Insert  this 
claus }  in  management  and  operating 
cont]  acts  with  profit  making 
conti  ictors.";  add  a  clause  heading  and 
date  0  read  "Determining  Avoidable 
Costs  (Jul  1991)";  revise  "Contracting 
Offic  sr"  to  read  "contracting  officer"  at 
paraj  raph  {a)(2);  and,  revise  "Avoidable 
Cost!  "  to  read  "avoidable  costs"  once 
each  It  paragraphs  (a)(1),  (a)(2),  and  (c). 


285.  At  970.5204-57.  revise  "offeror/ 
bidder"  to  read  "offeror"  at  paragraphs 
(b)  and  (c). 

286.  At  970.5204-58.  m  the 
introductory  text,  correct  the  reference 
"970.5204-4(b)"  to  read  "970.2305- 
4(bJ". 

287.  At  paragraph  (a)  of  the  clause  at 
970.5204-60.  revise  "4320.  IB"  to  read 
"4320.1  (See  current  version.)". 

288.  At  970.5204-61.  insert 
introductory  text  to  read  "Insert  the 
following  clause  as  specified  in 
970.3103(c)."  and  add  a  clause  heading 
and  date  as  follows:  Cost  Prohibitions 
Related  to  Legal  and  Other  Proceedings 
(Dec  1993). 

289.  At  970.7102.  insert  "the"  before 
"Contracting"  in  the  first  sentence  of 
paragraph  (a);  insert  "the"  before 
"Head"  and  "Contracting"  in  the  third 
sentence  of  paragraph  (a);  and  revise 
"system"  to  read  "systems"  at 
paragraph  (b)(1). 

290.  At  970.7104-7.  correct  the 
spelling  of  "Replacement"  at  item  (12) 
of  the  table,  and  correct  the  spelling  of 
"wiretapping"  at  item  (14)  of  the  table. 

291.  At  970.7104-9,  at  paragraph  (b), 
insert  "The"  before  "Heads". 

292.  At  970.7104-12,  revise  "subpart" 
to  read  "subparts"  where  it  first  appears 
in  paragraph  (a). 

293.  At  970.7104-19,  at  paragraph  (b), 
remove  "in  FPR  Temporary  Regulation 
No.  76  or  successor  FAR  coverage"  and 
insert  ".  (FAR)  48  CFR  52.222-40  or 
(FAR)  48  CFR  52.222-41.". 

294.  At  970.7104-22,  remove  the 
word  "prescribed",  and  revise  the 
reference  "970.7103-3  and  970.7103-5" 
to  read  "970.5203-3"  in  paragraph  (a). 

295.  At  970.7104-24.  in  the  first 
paragraph,  revise  "FAR  Subpart  28.3"  to 
read  "28.102-2"  and  revise  "DEAR 
Subpart  928.3"  to  read  "928.1." 

296.  At  970.7104-25.  remove 
"paragraphs  (f)  and  (g)  of. 

297.  At  970.7104-27.  revise  "Audits" 
to  read  "audits"  at  paragraph  (a)(2). 

298.  At  970.7104-28,  remove,  in 
paragraph  (c),  the  words  "dated 
December  12, 1983."  and  revise  the 
reference  "936.7102"  to  read  "936.73" 
at  paragraph  (d). 

'     299.  At  970.7107.  revise  "Business 
Qearance  Division,  Headquarters"  to 
read  "Office  of  Clearance  and  Support, 
in  the  Headquarters  procurement 
organization"  at  paragraphs  (e).  (f).  and 
(g). 

300.  At  970.7108,  insert  "The"  before 
"Heads"  in  the  first  sentence  of 
paragraph  (a);  insert  "The"  before 
"Heads"  at  paragraph  (c);  and,  insert 
"The"  before  "Heads"  in  paragraph  (h). 
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PART  971— REVIEW  AND  APPROVAL 
OP  CONTRACT  ACTIONS 

301.  At  971.101.  add  "the"  before 
"Heads"  and  revise  "of  to  read  "or" 
between  the  words  "settlements"  and 
"terminations". 


302.  At  971.102.  insert  "The"  before 
"Heads"  and  revise  "Controller"  to  read 
"Chief  Financial  Officer.  Headquarters". 

303.  At  971.103.  revise  "Business 
Clearance  Diviston.  Headquarters"  to 
read  "Office  of  Clearance  and  Support, 
within  the  Headquarters  procnrement 


organization"  at  paragra^  (a) 
introductory  text  and  (b). 

304.  At  971.202,  revise  "Each  Head  of 
Contracting  Activity"  to  read  "The  Head 
of  the  Contracting  Activity,  at  each  DOE 
contracting  activity,". 

(FR  Doc.  94-3385  Filed  2-24-94;  6:45  ami 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parts  0. 1. 47. 50, 51. 52,  53, 54, 
and  180 

Packers  and  Stockyards 
Administration 

9CFRPart202 

Rules  of  Practice 

AGENCY:  Office  of  the  Secretary  of 
Agriculture,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  Under  Various  Statutes, 
the  Rules  of  Practice  Governing  Cease 
and  Desist  Proceedings  Under  section  2 
of  the  Capper-Volstead  Act,  the  Rules  of 
Practice  Under  the  Perishable 
Agricultural  Commodities  Act,  and  the 
Rules  of  Practice  Applicable  to 
Reparation  Proceedings  Under  the 
Packers  and  Stockyards  Act.  The 
proposal  would  provide  that 
conferences  shall  be  conducted  by 
telephone  or  correspondence,  and 
hearings  and  depositions  by  telephone 
unless  the  person  conducting  the 
proceeding  orders  that  the  conference, 
hearing  and  deposition  be  conducted  by 
audio-visual  telecommunication  or 
personal  attendance.  This  proposal 
would  also  provide  for  the  use  of 
recordings  of  hearings  and  depositions. 
These  amendments  would  save  the 
government  and  those  who  participate 
in  the  proceedings  time  and  money. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
26, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
William  Jenson,  Senior  Counsel,  Office 
of  the  General  Counsel,  USDA,  Room 
2422,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  Comments 
received  may  be  inspected  at  USDA, 
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R(  om  2422.  South  Building,  14th  Street 
ai^  Independence  Avenue  SW., 
Washington,  DC  20250.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
e>  cept  holidays.  Persons  wishing  to 
in  sped  conunents  are  encouraged  to  call 
al  ead  (202)  720-2453  to  facilitate  entry. 
F(  R  FURTHER  INFORMATION  CONTACT: 
W  iry  Hobbie,  Deputy  Assistant  General 
C(  unsel.  Trade  Practices  Division, 
O  fice  of  the  General  Counsel,  USDA, 
re  am  2446,  South  Building,  14th  Street 
ai  d  Independence  Avenue  SW., 
W  ashington,  DC  20250,  (202)  720-5293. 

SI  PPLEMENTARY  INFORMATION: 

Bi  ickground 

The  Department  conducts  a  number  of 
a(  judicatory  proceedings  in  which 
cc  nferences,  depositions,  and  hearings 
ar  3  held.  Many  of  the  conferences, 
d«  positions,  and  hearings  are  conducted 
b]  personal  attendance  which 
n(  cessitates  travel  by  those  who 
p)  rticipate  in  the  conference, 
d(  position,  or  hearing. 

Generally,  conferences,  at  which 
p(  rsonal  attendance  is  required,  are 
at  ended  by  the  person  conducting  the 
pi  oceeding  (an  administrative  law 
ju  jge,  hearing  officer,  examiner;  or 
presiding  officer),  the  parties  to  the 
pfoceeding,  and  counsel  for  the  parties 
to  the  proceeding.  Depositions  are 
at  ended  by  an  officer  authorized  to 
a<  minister  oaths,  a  court  reporter,  the 
pi  Tties,  counsel  for  the  parties,  and  the 
d(  ponent.  Hearings  are  attended  by  the 
pi  rson  conducting  the  proceeding,  the 
pi  Tties  to  the  proceeding,  counsel  for 
th  e  parties  to  the  proceeding,  a  court 
r«  jorter,  and  witnesses  called  by  the 
pi  rties. 

The  costs  associated  with  travel  to 
D  ipartment  conferences,  depositions, 
ai  d  hearings  (meals,  lodging,  and  actual 
tr  ivel  expense)  are  often  substantial. 
T  lese  travel  costs  burden  all  taxpayers 
ai  d  particularly  burden  the  individuals 
w  10  attend  these  proceedings.  In 
a(  dition  to  expenditure  of  money, 
ir  dividuals  personally  attending  the 
pi  oceedings  often  must  spend  valuable 
ti  ne  traveling  to  and  from  these 
c<  nferences,  depositions,  and  hearings. 

We  believe  that  most  conferences 
c<  nducted  in  connection  with 
a<  judicatory  proceedings,  held  by  the 
D  ipartment  can  be  conducted  by 
te  ephone  or  correspondence,  and  that 
m  ost  depositions  and  hearings 
c(  nducted  in  connection  wim 


adjudicatory  proceedings  held  by  the 
Department  can  be  conducted  by 
telephone  or  audio-visual 
telecommunication.  Therefore,  we 
propose  to  amend  the  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  (7  CFR  1.130 
through  1.151)  (referred  to  as  the 
"Uniform  Rules"  below),  the  Rules  of 
Practice  Governing  Cease  and  Desist 
Proceedings  Under  Section  2  of  the 
Capper-Volstead  Act  (7  CFR  1.160 
through  1.175)  (referred  to  as  the 
"Capper-Volstead  Rules"  below),  the 
Rules  of  Practice  Under  the  Perishable 
Agricultural  Commodities  Act 
Applicable  to  Reparation  Proceedings  (7 
CFR  47.1  through  47.25  and  47.46) 
(referred  to  as  the  "PACA  Reparation 
Rules"  below).  Rules  of  Practice  Under 
the  Perishable  Agricultural 
Commodities  Act  Applicable  to 
Determinations  as  to  Whether  a  Person 
is  Responsibly  Connected  With  A 
Licensee  Under  the  Perishable 
Agricultural  Commodities  Act  (7  CFR 
47.1,  47.2(a)  through  47.2(h),  and  47.47 
through  47.68)  (referred  to  below  as  the 
"PACA  Responsibly  Connected  Rules"), 
and  the  Rules  of  Practice  Applicable  to 
Reparation  Proceedings  Under  the 
Packers  and  Stockyards  Act  (9  CFR 
202.101  through  202.123)  (referred  to 
below  as  the  P&S  Reparation  Rules)  as 
described  below,  to  specifically  provide 
that  conferences  may  be  conducted  by 
telephone,  correspondence,  audio-visual 
telecommunication,  or  by  personal 
attendance  of  the  participants  and  to 
specifically  provide  that  depositions 
and  hearings  may  be  conducted  by 
telephone,  audio-visual 
telecommunication,  or  personal 
attendance  of  the  participants. 

We  also  propose  to  amend  these  rules 
of  practice  to  allow  the  use  of  recordings 
of  depositions  and  hearings  instead  of 
requiring  the  transcription  of 
depositions  and  hearings.  Transcription 
of  hearings  and  depositions  is  more 
expensive  than  recording  hearings  and 
depositions,  and  transcriptions  do  not 
provide  a  better  record  of  hearings  and 
depositions  than  audio  or  audio-visual 
recordings. 

The  Department  conducts  numerous 
hearings  in  accordance  with  rules  of 
practice  which  we  are  not  proposing  to 
amend.  However,  the  vast  majority  of 
the  Department's  adjudicatory 
proceedings  are  conducted  in 
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accordance  with  the  Uniform  Rules,  the 
Capper-Volstead  Rules,  the  PACA 
Reparation  Rules,  the  PACA 
Responsibly  Connected  Rules,  and  the 
P&S  Reparation  Rules  which  we  are 
proposing  to  amend.  We  intend  to 
review  other  Department  rules  of 
practice  applicable  to  other  Department 
proceedings  (both  adjudicatory  and  non- 
adjudicatory)  and,  if  appropriate, 
propose  to  amend  those  rules  of  practice 
to  provide  for  conducting  all  or  part  of 
those  proceedings  by 
telecommunication  and  to  provide  for 
recordings  in  lieu  of  transcription. 

We  have  carefully  considered  the  due 
process  concerns  that  could  be  raised 
regarding  Department  proceedings 
conducted  by  telecommunication.  This 
proposal  provides  for  conducting 
conferences,  depositions,  and  hearings 
by  personal  attendance  in  circumstances 
in  which  any  party  may  be  prejudiced 
by  conducting  the  conference, 
deposition,  or  hearing  by 
telecommunication  or  when  a  disability 
of  any  individual  expected  to 
participate  in  the  conference, 
deposition,  or  hearing  necessitates  that 
the  conference,  deposition,  or  hearing 
be  conducted  by  personal  attendance. 

Conferences 

Current  7  CFR  1.140(c)  provides  that 
in  the  event  that  the  Judge  concludes 
that  personal  attendance  by  the  Judge 
and  the  parties  or  counsel  at  a 
conference  under  the  Uniform  Rules  is 
unwarranted  or  impracticable,  but 
determines  that  a  conference  would 
expedite  the  proceeding,  the  Judge  may 
conduct  the  conference  by  telephone  or 
correspondence.  Current  7  CFR  1.167 
provides  that  the  Judge  may  direct  the 
parties  to  attend  a  conference  under  the 
Capper-Volstead  Rules  when  the  Judge 
finds  that  the  conference  would 
expedite  the  proceeding.  Title  4,  CFR, 
§1.167  does  not  state  the  manner  in 
which  the  conference  is  to  be  held. 
Current  7  CFR  47.14  provides  that  an 
examiner  conducting  a  proceeding 
under  the  PACA  Reparation  Rules  may 
request  the  parties  to  appear  at  a 
conference  before  the  examiner  to 
expedite  or  aid  in  the  disposition  of  the 
proceeding.  If  appearance  is  not 
practical,  the  examiner  may  request  the 
parties  to  correspond  with  the  examiner 
to  expedite  or  aid  in  the  disposition  of 
the  proceeding.  (There  are  no  provisions 
for  conferences  under  the  PACA 
Responsibly  Connected  Rules).  Current 
9  CFR  202.110  provides  that  the 
presiding  officer  OMiducting  a 
proceeding  under  the  P&S  Reparation 
Rules,  at  any  time  prior  to  the 
commencement  of  a  hearing,  may 
request  the  parties  or  their  cotmaol  to 


appear  at  a  conference  to  expedite  and 
aid  in  the  disposition  of  the  proceeding. 
If  appewance  at  the  conference  is 
impracticable,  the  presiding  officer  may 
conduct  the  conference  by  telephone  or 
correspondence.  

We  propose  to  amend  7  CFR  1.140(c), 
1.167.  and  47.14  and  9  CFR  202.110  to 
provide  that  conferences  shall  be 
conducted  by  telephone  or 
correspondence  unless  the  Judge  (the 
examiner,  under  the  PACA  Rep>aration 
Rules;  and  the  presiding  officer,  under 
the  P&S  Reparation  Rules)  determines 
that  audio-visual  telecommunication  of 
the  conference:  (1)  Would  cost  less  than 
conducting  the  conference  by  telephone 
or  correspondence;  (2)  is  necessary  to 
prevent  prejudice  to  a  party;  or  (3)  is 
necessary  because  of  a  disability  of  any 
individual  expected  to  participate  in  the 
conference.  We  also  propose  that  if  the 
conference  is  not  conducted  by 
telephone  or  correspondence  that  it 
shall  be  conducted  by  audio-visual 
telecommunication  unless  the  Jude  (the 
examiner,  under  the  PACA  Reparation 
Rules;  and  the  presiding  officer,  under 
the  P&S  Reparation  Rules)  determines 
that  personal  attendance  of  any 
individual  expected  to  participate  in  the 
conference:  (1)  Would  cost  less  than 
conducting  the  conference  by  audio- 
visual telecommunication;  (2)  is 
necessary  to  prevent  prejudice  to  a 
party;  or  (3)  is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

We  believe  that  the  vast  majority  of 
conferences  should  be  conducted  by 
telephone  or  correspondence.  These 
conferences  are  generally  held  to  narrow 
issues,  focus  testimony,  discuss 
settlement,  and  expedite  the  proceeding. 
Ob&ervations  of  demeanor  for  the 
purposes  of  determining  credibility  of 
persons  participating  in  such 
conferences  is  not  relevant  to  the 
conference. 

We  propose  three  specific  bases  for  an 
order  by  the  person  conducting  the 
proceeding  that  the  conference  be 
conducted  by  audio-visual 
telecommunication  rather  than 
telephone  or  correspondence.  First,  the 
person  conducting  the  proceeding  could 
order  that  the  conference  be  conducted 
by  audio-visual  telecommunication 
when  the  person  conducting  the 
proceeding  determines  that  a  conference 
conducted  by  audio-visual 
telecommunication  would  cost  less  than 
conducting  the  conference  by  telephone 
or  correspondenca  We  believe  that  most 
conferences  conducted  by  telephone  or 
correspondence  will  be  less  expensive 
than  conferences  conducted  by  audio- 
visual telecommunication.  However, 
there  are  rare  situations  in  which 


conferences  conducted  by  audio-visual 
telecommunication  may  be  less 
expensive  than  conferences  conducted 
by  telephone  or  correspondence.  For 
instance,  conferences  conducted  by 
audiotvisual  telecommunication  held 
during  or  just  prior  to  a  hearing 
conducted  by  audio-visual 
telecommunication  may  be  less 
expensive  than  confermces  conducted 
by  correspondence  or  telephone. 

Second,  the  person  conducting  the 
proceeding  could  order  that  a 
conference  be  conducted  by  audio- 
visual telecranmunication  if  conducting 
the  conference  by  audio-visual 
telecommunication  is  nec^sary  to 
prevent  prejudice  to  a  party.  While  this 
is  extremely  imlikely,  there  may  be 
unusual  circumstances  in  which  a  party 
is  denied  due  process  or  is  put  at  a 
disadvantage  if  tfce  party  is  required  to 
participate  in  a  conference  conducted 
by  telephoiM  or  correspondence  and 
this  prejudice  would  be  negated  by 
conducting  the  conference  by  audio- 
visual telecommunication. 

Third,  the  person  conducting  the 
proceeding  could  order  that  a 
conference  be  conducted  by  audio- 
visual telecommunication  if  it  is 
necessary  because  of  a  disability  of  any 
individual  expected  to  participate  in  the 
conference.  For  instance,  if  an 
individual  expected  to  participate  in  the 
conference  has  a  severe  speech  or 
hearing  impediment  and  has  difficulty 
communicating  in  writing,  an  audio- 
visual telecommunication  conference, 
instead  of  a  conference  conducted  by 
telephone,  may  be  necessary. 

Further,  we  propose  that,  if  the 
conference  is  not  conducted  by 
telephone  or  correspondence,  the 
conference  shall  be  conducted  by  audio- 
visual telecommunication  unless  the 
person  conducting  the  proceeding 
determines  that  conducting  the 
conference  by  f>ersonal  attendance  of 
any  individual  who  is  expected  to 
participate  in  the  conference:  (1)  Would 
cost  less  than  conducting  the  conference 
by  audio-visual  telecommunication;  (2) 
is  necessary  to  prevent  prejudice  to  a 
party;  or  (3)  is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

We  propose  three  bases  for  an  order 
by  the  person  conducting  the 
proceeding  to  require  that  the 
conference  be  conducted  by  personal 
attendance  of  the  participants  instead  of 
audio-visual  telecommunication.  These 
are  the  same  bases  as  we  propose  with 
respect  to  a  presiding  person's  order 
that  the  conference  be  conducted  by 
audio-visual  telecommunication  instead 
of  by  telephone  or  correspondence. 


We  also  propose  that  any 
determination  be  the  person  conducting 
the  proceeding  that  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  at  a 
conference  is  necessary,  and  the  basis 
for  that  determination,  must  be  reduced 
to  a  written  order  and  filed  with  the 
Hearing  Clerk,  unless  the  person 
conducting  the  proceeding  orders  the 
audio-visual  telecommunication  of  a 
conference  to  be  held  during  a  hearing 
conducted  by  audio-telecommunication 
or  personal  attendance  of  an  individual 
at  a  conference  to  be  held  during  a 
hearing  and  that  individual  is 
personally  attending  the  hearing.  A 
party  may  appeal  the  presiding  person's 
order  to  the  Judicial  Officer  (the 
Secretary,  under  the  PACA  Reparation 
Rules)  by  filing  an  interlocutory  appeal 
petition  with  the  Hearing  Clerk. 

We  believe  that  the  cost  of 
conferences  conducted  by  audio-visual 
telecommunication  and  personal 
attendance  should  be  avoided,  if 
possible,  and  that  the  parties  who 
generally  bear  most  of  the  costs 
associated  with  conferences  conducted 
by  audio-visual  telecommunication  or 
personal  attendance  should  be  given  an 
opportunity  to  appeal  orders  to  conduct 
these  conferences  by  audio-visual 
telecommunication  or  personal 
attendance.  In  order  to  limit  a  party's 
ability  to  disrupt  a  scheduled 
conference,  we  alsapropose  that  no 
party  may  file  an  interlocutory  appeal 
petition  within  5  days  of  the  scheduled 
date  of  the  conference,  and  any 
interlocutory  appeal  petition  must  be 
filed  within  10  days  after  service  of  a 
presiding  person's  order  on  the  party 
niing  the  interlocutory  appeal  petition. 
We  also  propose  that,  within  10  days 
after  the  service  of  a  copy  of  an 
interlocutory  appeal  petition,  any  party 
to  the  proceeding,  other  than  the  party 
who  filed  the  interlocutory  appeal 
petition,  may  file  with  the  Hearing  Clerk 
a  response  in  support  of  or  in 
opposition  to  the  interlocutory  appeal 
petition. 

In  order  to  allow  the  Judicial  Officer 
(the  Secretary,  xmder  the  PACA 
Reparation  Rules)  time  to  consider  both 
the  appeal  from  the  presiding  person's 
order  to  attend  a  conference  personally 
and  any  response  to  the  appeal,  we 
propose  that  the  presiding  person's 
order  which  is  the  subject  of  a  party's 
interlocutory  appeal  petition  shall  be 
stayed  from  the  time  the  interlocutory 
appeal  petition  is  filed  until  5  days  after 
the  Judicial  Officer's  (the  Secretary's, 
under  the  PACA  Reparation  Rules) 
ruling  on  the  interlocutory  appeal 
petition  is  served  on  all  of  the  parties  to 
the  proceeding. 


Hearings 

:urrent  7  CFR  1.141(b)  provides  that, 
un  der  the  Uniform  Rules,  the  Judge 
sh  ill  set  the  time  and  place  of  hearing 
by  notice  filed  with  the  Hearing  Clerk. 
Fu  rther.  if  any  change  in  the  time  or 
pL  ce  is  made,  the  Judge  is  required  to 
gii  e  the  parties  notice  of  the  change. 
Ci  rrent  7  CFR  1.168  sets  forth  the 
pr  >cedure  for  hearings  under  the 
Ca  )per-Volstead  Rules.  Current  7  CFR 
47  15  provides  that,  under  the  PACA 
Re  laration  Rules,  the  examiner  shall  set 
thi   time  and  place  of  hearing  by  notice 
fil  sd  with  the  Hearing  Clerk.  Further,  if 
an  ^  change  in  the  time  or  place  is  made, 
th  examiner  is  required  to  give  the 
pa  rties  notice  of  the  change.  Current  7 
a  R  47.49(0  provides  that,  under  the 
P>  ,CA  Responsibly  Connected  Rules, 
th  )  presiding  officer  shall  issue  an  order 
fo^  a  hearing  if  one  is  requested  by  the 
petitioner  or  found  necessary  by  the 
presiding  officer.  Currently,  in  all  cases 
in  which  there  is  an  oral  hearing,  the 
pi  isiding  officer  must  require  the 
pt  titioner  to  appear  in  person  for  the 
pi  rpose  of  oral  testimony  and 
ex  amination.  Current  7  CFR  47.53 
re  }uires  the  presiding  ofllcer  to  provide 
th }  parties  to  the  proceeding  with  notice 
ol  the  time  and  place  of  hearing  and 
n(  tice  of  any  change  in  the  time  or  place 
o!  hearing.  Current  9  CFR  202.112 
pi  ovides  that,  under  the  P&S  Reparation 
Ri  lies,  the  presiding  officer  shall  set  a 
til  ne  and  place  for  oral  hearing  and 
pi  ovide  notice  to  the  parties  prior  to  the 
01  il  hearing.  Further,  if  any  diange  in 
th  e  time  or  place  is  made,  the  presiding 
ol  ^cer  is  required  to  give  notice  of  the 
cl  ange. 

We  propose  to  amend  7  CFR  1.141(b), 
4!  .15(c).  and  47.53  and  9  CFR 
2(  2.112(b)  to  provide  that  the  presiding 
p<  rson's  notice  shall  also  state  the 
m  inner  in  which  the  hearing  is  to  be 
h(  Id  (telephone,  audio-visual 
te  ecommunication,  or  personal 
at  endance  of  any  individual  expected 
to  participate  in  the  hearing).  Further, 
w  9  propose  to  amend  7  CFR  1.141(b). 
1  168. 47.15,  and  47.49(0  and  9  CFR 
21 12.112(a)  to  require  that  the  hearing 
si  all  be  conducted  by  telephone  unless 
tt  e  person  conducting  the  proceeding 
di  itermines  that  conducting  the  hearing 
b;  •  audio- visual  telecommunication:  (1) 
V  ould  cost  less  than  conducting  the 
h  taring  by  telephone;  (2)  is  necessary  to 
p  event  prejudice  to  a  party;  (3)  is 
n  (cessary  because  of  the  importance  of 
o  »serving  the  demeanor  of  any 
ii  dividual  who  is  expected  to  testify  at 
tl  e  hearing;  or  (4)  is  necessary  because 
o  a  disability  of  any  individual 
e:  :pected  to  participate  in  the  hearing. 


We  propose  four  specific  bases  for  an 
order  by  the  person  conducting  the 
proceeding  that  an  audio-visual  hearing 
be  conducted  instead  of  a  hearing 
conducted  by  telephone.  First,  the 
person  conducting  the  proceeding  could 
.  order  that  the  hearing  be  conducted  by 
audio-visual  communication  if 
conducting  the  hearing  by  audio-visual 
telecommunication  would  cost  less  than 
conducting  the  hearing  by  telephone. 
Given  the  current  relative  cost  and 
availability  of  the  two  technologies,  we 
believe  that  most,  if  not  all,  hearings 
conducted  by  telephone  will  be  less 
expensive  than  hearings  conducted  by 
audio-visual  telecommunication. 

Second,  the  person  conducting  the 
proceeding  could  order  that  a  hearing  be 
conducted  by  audio-visual 
telecommunication  if  conducting  the 
hearing  by  audio-visual 
telecommunication  is  necessary  to 
prevent  prejudice  to  a  party.  While  this 
is  extremely  unlikely,  there  may  be 
unusual  circumstances  in  which  a  party 
is  denied  due  process  or  is  put  at  a 
disadvantage  if  the  party  is  required  to 
participate  in  a  hearing  conducted  by 
telephone  and  this  prejudice  would  be 
negated  by  conducting  the  hearing  by 
audio-visual  telecommunication. 

Third,  the  person  conducting  the 
proceeding  could  order  that  the  hearing 
be  conducted  by  audio-visual 
telecommimication  instead  of  by 
telephone  if  the  person  conducting  the 
proceeding  determines  that  audio-visual 
telecommunication  is  necessary  because 
of  the  importance  of  observing  the 
demeanor  of  any  individual  who  is 
expected  to  testify  at  the  hearing. 
Hearings  are  often  held  when  there  is  a 
dispute  of  fact.  However,  the  credibility 
of  those  who  are  expected  to  testify  at 
these  hearings  is  generally  not  an  issue. 
In  the  vast  majority  of  hearings,  disputes 
regarding  facts  arise  because  the  parties 
honestly  disagree  regarding  events  that 
took  place,  the  relevance  or  materiality 
of  events  to  the  proceeding,  and  the 
relevance  or  materiality  of  mitigating 
circumstances.  Therefore,  only  in 
unusual  circumstances  would  the 
demeanor  of  persons  testifying  at  a 
hearing  necessitate  a  hearing  conducted 
by  audio-visual  telecommunication 
instead  of  a  hearing  conducted  by 
telephone.  Further,  voice  is  an  excellent 
determinant  of  credibifity. 

Fourth,  the  person  conducting  the 
proceeding  could  order  that  a  hearing  be 
conducted  by  audio-visual 
telecommunication  if  it  is  necessary 
because  of  a  disability  of  any  individual 
expected  to  participate  in  the  hearing. 
For  instance,  if  an  individual  expected 
to  participate  in  the  hearing  has  a  severe 
speech  or  hearing  impediment,  an 


audio-visual  telecommunication 
hearing,  instead  of  a  hearing  conducted 
by  telephone;  may  be  necessary. 

Further,  we  propose  that,  if  the 
hearing  is  not  conducted  by  telephone, 
the  hearing  shall  be  conducted  by 
audio-visual  telecommunication  unless 
the  person  conducting  the  proceeding 
determines  that  conducting  the  hearing 
by  personal  attendance  of  any 
individual  who  is  expected  to 
participate  in  the  hearing:  (1)  Would 
cost  less  than  conducting  the  hearing  by 
telephone  or  audio-visual 
telecommunication;  (2)  is  necessary  to 
prevent  prejudice  to  a  party;  or  (3)  is 
necessary  because  of  a  disability  of  any 
individual  expected  to  participate  in  the 
hearing. 

We  propose  only  three  bases  for  an 
order  by  the  person  conducting  the 
proceeding  to  require  that  the  hearing  be 
conducted  by  personal  attendance  of  the 
participants  instead  of  audio-visual 
telecommunications.  These  are  the  same 
bases  as  we  propose  with  respect  to  a 
presiding  person's  order  that  the  hearing 
be  conducted  by  audio-visual 
telecommunication  instead  of  by 
telephone,  except  that  there  is  no 
provision  for  requiring  personal 
attendance  because  of  the  necessity  of 
obser\'ing  demeanor  of  an  individual 
who  is  expected  to  testify  at  the  hearing. 
A  hearing  conducted  by  audio-visual 
telecommunication  would  provide  as 
good  an  opportunity  to  observe 
demeanor  of  witnesses  as  a  hearing 
conducted  by  personal  attendance. 

We  also  propose  to  require  that  any 
order  by  the  person  conducting  the 
proceeding  that  the  hearing  be 
conducted  by  audio-visual 
telecommunication  or  by  the  personal 
attendance  of  t'nose  who  participate  in 
the  hearing  be  reduced  to  a  written 
order  which,  within  proposed  specified 
time  limits,  may  be  appealed  to  the 
Judicial  Officer'(the  Secretary,  under  the 
PACA  Reparation  Rules;  the 
Administrator,  under  the  PACA 
Responsibly  Connected  Rules)  by  a 
party.  Hearings  conducted  by  audio- 
visual telecommunication  or  by 
personal  attendance  are  substantially 
more  expensive  than  hearings 
conducted  by  telephone,  and  parties 
who  generally  bear  most  of  these  costs 
should  have  the  right  to  appeal  an  order 
to  conduct  the  hearing  by  audio-visual 
telecommunication  or  by  personal 
attendance.  We  further  propose  that  no 
party  may  file  an  interlocutory  appeal 
petition  within  10  days  of  a  scheduled 
hearing  and  that  any  interlocutory 
appeal  petition  must  be  filed  within  10 
days  after  service  of  the  presiding 
person's  order.  This  will  limit  a  party's 
ability  to  disrupt  a  scheduled  hearing. 


Further  still,  we  propose  that,  if  an 
interlocutory  appeal  petition  is  timely 
filed,  the  presiding  person's  order  to 
conduct  the  hearing  by  audio-visual 
telecommunication  or  by  personal 
attendance  would  be  stayed  to  allow  the 
Judicial  Officer  (the  Secretary,  under  the 
PACA  Reparation  Rules;  the 
Administrator,  under  the  PACA 
Responsibly  Connected  Rules)  to  rule  on 
the  interlocutory  appeal. 

Additionally,  we  propose  to  amend  7 
CFR  1.141(b),  1.168(b),  47.15(c),  and 
47.53  and  9  CFR  202.112  (a)  and  (b)  to 
specifically  provide  that  a  party  may 
move  that  a  hearing  be  conducted  by 
audio-visual  telecommunication  or 
personal  attendance.  Any  such  motion 
would  be  required  to  be  accompanied 
by  a  memorandum  stating  the  basis  for 
the  motion  and  the  circimistances  that 
require  the  hearing  to  be  conducted 
other  than  telephonically.  Further, 
parties  who  want  reconsideration  of  the 
presiding  person's  order  concerning  the 
manner  of  the  hearing  would  be 
required  to  make  a  motion  for 
reconsideration  within  10  days  of  the 
order.  This  motion  would  have  to  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
presiding  person's  order. 

Finally,  current  footnote  in  7  CFR 
1.141(b)  provides  that,  if  there  is  one 
respondent  in  a  hearing,  the  hearing  is 
to  be  held  as  near  as  possible  to  the 
respondent's  place  of  business  or 
residence,  depending  on  the  availability 
of  a  courtroom  or  other  appropriate 
hearing  room.  If  there  is  more  than  one 
respondent,  and  they  have  their  places 
of  business  or  residence  within  a  single 
unit  of  local  government,  a  single 
geographical  area  within  a  state,  or  a 
single  state,  the  hearing  is  to  be  held  as 
near  as  possible  to  their  places  of 
business  or  residence,  depending  on  the 
availability  of  a  courtroom  or  other 
appropriate  hearing  room.  We  propose 
to  amend  footnote  3  in  §  1.14lft)  to 
eliminate  the  references  to  courtrooms 
and  hearing  rooms  because  hearings 
conducted  by  telephone  or  audio-visual 
telecommunication  will  not  necessarily 
be  conducted  in  courtrooms  or  hearing 
rooms.  Instead,  we  propose  to  amend 
footnote  3  in  §  1.141(b)  so  that  the   ' 
proximity  of  a  hearing  to  the 
respondent(s)  place(s)  of  business  or 
residence  will  be  dependent  on  an 
appropriate  location  for  conducting  the 
hearing.  Current  9  CFR  202.112(a) 
contains  similar  provisions  which  we 
also  propose  to  amend. 


Depositions 

Current  7  CFR  1.148(b)  provides  that, 
under  the  Uniform  Rules,  if  the  Judge 
finds  that  testimony  may  not  be 
otherwise  available  at  a  hearing,  the 
Judge  may  order  the  taking  of  a 
deposition.  The  order  must  state  the 
time  and  place  of  the  deposition. 
Current  7  CFR  47.16(b)  provides  that, 
under  the  PACA  Reparation  Rules,  the 
examiner  may.  upon  application  of  a 
party,  order  the  taking  of  a  deposition. 
The  order  must  state  the  time  and  place 
of  the  deposition.  Current  9  CFR 
202.109  provides  that,  under  the  P&S 
Reparation  Rules,  the  presiding  officer 
may,  upon  application  of  a  party,  order 
the  taking  of  a  deposition.  The  order 
must  state  the  time  and  place  of  the 
deposition.  (There  are  no  provisions  for 
ordering  a  deposition  under  the  Capper- 
Volstead  Rules  or  under  the  PACA 
Responsibly  Connected  Rules.) 

We  propose  to  amend  7  CFR  1.148(b) 
and  47.16  and  9  CFR  202.109(d)  to 
require  that  the  order  of  the  person 
conducting  the  proceeding  include  the 
manner  (telephone,  audio-visual 
telecommunication,  or  personal 
attendance)  of  the  deposition.  Further, 
we  propose  to  require  that  the 
deposition  be  conducted  by  telephone 
unless  the  person  conducting  the 
proceeding  determines  that  conducting 
the  deposition  by  audio-visual 
telecommunication:  (1)  Would  cost  less 
than  conducting  the  deposition  by 
telephone;  (2)  is  necessary  to  prevent 
prejudice  to  a  party;  or  (3)  is  necessary 
because  of  a  disability  of  any  individual 
expected  to  participate  in  the 
deposition. 

We  propose  three  specific  bases  for  an 
order  by  the  person  conducting  the 
proceeding  that  the  deposition  be 
conducted  by  audio-visual 
telecommunication  instead  of  by 
telephone.  First,  the  person  conducting 
the  proceeding  could  order  that  the 
deposition  be  conducted  by  audio- 
visual communication  if  the  deposition 
conducted  by  audio-visual 
telecommunication  would  cost  less  than 
conducting  the  deposition  by  telephone. 
Given  the  current  relative  cost  and 
availability  of  the  two  technologies  we 
believe  that  most,  if  not  all,  depositions 
conducted  by  telephone  will  be  less 
expensive  than  depositions  conducted 
by  audio-visual  telecommunication. 

Second,  the  person  conducting  the 
proceeding  could  order  an  audio-visual 
telecommunication  deposition  if  a 
deposition  conducted  by  audio-visual 
telecommunication  is  necessary  to 
prevent  prejudice  to  a  party.  While  this 
is  extremely  unlikely,  there  may  be 
unusual  circumstances  in  which  a  party 
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is  denied  due  process  or  is  put  at  a 
disadvantage  if  the  party  is  required  to 
participate  in  a  deposition  by  telephone 
and  this  prejudice  would  be  negated  by 
conducting  the  deposition  by  audio- 
visual telecommunication. 

Third,  the  person  conducting  the 
proceeding  could  order  an  audio-visual 
telecommunication  deposition  if  audio- 
visual telecommunication  is  necessary 
because  of  a  disalHlity  of  any  individual 
expected  to  participate  in  the 
deposition.  For  instance,  if  an 
individual  expected  to  particip>ate  in  the 
deposition  has  a  severe  speech  or 
hearing  impediment,  a  deposition 
conducted  by  audio-visual 
telecommunication  may  be  necessary. 

We  further  prop>ose  that  if  the 
deposition  is  not  conducted  by 
telephone,  the  deposition  shall  be 
conducted  by  audio-visual 
telecommunication  unless  the  person 
conducting  the  proceeding  determines 
that  conducting  the  deposition  by 
personal  attendance  of  any  individual 
who  is  exf>ected  to  participate  in  the 
deposition:  (1)  Would  cost  less  than 
conducting  the  deposition  by  telephone 
or  audio-visual  telecommunication;  (2) 
is  necessary  to  prevent  prejudice  to  a 
party;  or  (3)  is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  def>osition. 

These  are  the  same  bases  we  proposed 
with  respect  to  a  presiding  person's 
order  that  the  deposition  be  conducted 
by  audio-visual  telecommunication 
instead  of  by  telephone. 

We  are  not  proposing  that  the  person 
presiding  over  the  proceeding  order  a 
deposition  conducted  by  audio-visual 
telecommunication  based  upon  a 
determination  that  it  is  necessary  to 
observe  the  demeanor  of  a  person 
testifying  at  the  deposition  because 
depositions  are  not  generally  attended 
by  the  person  conducting  the 
proceeding,  and,  therefore,  there  is  no 
opportunity  for  the  fact  finder  to 
observe  demeanor  at  these  depositions. 

We  also  propose  that  any 
determination  by  the  person  conducting 
the  proceeding  that  a  deposition  be 
conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  testify  in  the  deposition,  and  the  basis 
for  this  determination,  must  be  reduced 
to  a  written  order  which  shall  be  filed 
with  the  Hearing  Qerk  and  which  may 
be  appealed  by  any  party  within 
proposed  specified  time  limits. 
Depositions  conducted  by  audio-visual 
telecommunication  or  by  {>ersonal 
attendance  are  substantially  more 
expensive  than  depositions  conducted 
by  telephone,  and  parties  who  generally 
bear  most  of  these  costs  should  have  the 


ri  ht  to  appeal  an  order  to  conduct  the 
d(  position  by  audio-visual 
te  ecommunication  or  by  personal 
at  endance. 

We  further  propose  that  no  party  may 
fi  3  an  interlocutory  appeal  petition 
w  thin  10  days  of  a  scheduled 
d«  position  and  that  any  interlocutory 
ap  peal  petition  must  be  filed  within  10 
days  after  service  of  the  presiding 
p<  rson's  order.  This  will  limit  a  party's 
at  tlity  to  disrupt  a  scheduled 
d(  position. 

Further  still,  we  prop>ose  that,  if  an 
in  erlocutory  appeal  petition  is  timely 
fi  id,  the  presiding  person's  order  to 
c(  nduct  the  deposition  by  audio-visual 
te  ecommunication  or  by  personal 
at  endance  would  be  stayed  to  allow  the 
Ju  lidal  Officer  (the  Secretary,  under  the 
Pi  iCA  Reparation  Rules)  to  rule  on  the 
in  erlocutory  appeal. 

Ri  cordings 

Current  7  CFR  1.141(h)  provides  that 
h<  arings,  under  the  Uniform  Rules,  shall 
b«  recorded  and  transcribed  verbatinv 
ar  d  that  transcripts  shall  be  made 
av  ailable  to  any  person  at  cost.  Current 
7  ZFR  47.60  provides  that,  under  the 
Pi  kCA  Responsibly  Connected  Rules, 
ar  y  party  who  desires  a  transcript  of  a 
hi  aring  may  place  an  order  with  the 
re  jorter,  who  will  furnish  and  deliver  a 
cc  py  of  the  transcript  at  the  rate 
pi  Dvided  by  contract  between  the 
re  )orter  and  the  Department.  Current  9 
C  R  202.112(h)  provides  that,  under  the 
PI  :S  Reparation  Rules,  any  party  who 
d«  sires  a  transcript  of  a  hearing  may 
pi  )ce  an  order  with  the  reporter,  who 
w  11  furnish  and  deliver  a  copy  of  the 
tn  inscript  at  the  rate  provided  by 
cc  ntract  between  the  rep)orter  and  the 
D  apartment.  (There  is  no  similar 
pi  Qvision  under  the  Capper- Volstead 
Ri  lies  or  the  PACA  Reparation  Rules.) 

We  propose  to  amend  7  CFR  1.14lOi) 
ar  d  47.60  and  9  CFR  202.112(h)  to 
re  juire  that  hearings  be  recorded 
vf  rbatim  by  an  electronic  recording 
d<  vice.  Only  if  a  party  requests  the 
tn  nscript  of  a  hearing  or  part  of  a 
h<  aring,  and  the  person  conducting  the 
pi  [>ceeding  determines  that  the 
di  {position  of  the  proceeding  would  be 
e>  pedited  by  a  transcript  of  the  hearing 
01  part  of  a  hearing,  could  the  i>erson 
cc  nducting  the  pr(x:eeding  order  the 
v(  rbatim  transcription  of  the  recording 
as  requested  by  the  party.  Any  presiding 
p<  rson's  order  to  transcribe  a  hearing  or 
pi  rt  of  a  hearing  and  the  basis  for  the 
01  Jer  must  be  reduced  to  a  written  order 
ar  d  filed  with  the  Hearing  Clerk.  We 
al  4>  propose  to  require  that  recordings 
oi  transcripts  of  hearings  be  made 
a\  ailable  to  any  person  at  actual  cost  of 
di  plication. 


We  propose  this  amendment  because 
the  cost  of  transcription  is  more 
expensive  than  the  cost  of  recording  a 
hearing.  We  believe  that  a  hearing  or 
parts  of  a  hearing  should  only  be 
transcribed  when  a  transcript  of  the 
hearing  or  part  of  the  hearing  would 
expedite  the  proceeding. 

Further,  we  propose  amendments  to 
current  7  CFR  1.148  and  9  CFR  202.109 
to  provide  for  recordings  of  depositions 
taken  in  proceedings  conducted  under 
the  Uniform  Rules  and  the  P&S 
Reparation  Rules.  The  PACA  Reparation 
Rules  currently  allow  the  recording  of 
depositions.  As  stated  above,  there  are 
no  provisions  for  ordering  a  deposition 
under  the  Capper- Volstead  Rules  or 
under  the  PACA  Responsibly  Coimected 
Rules. 

We  propose  appropriate  amendments 
to  the  Uniform  Rules,  the  Capper- 
Volstead  Rules,  the  PACA  Reparation 
Rules,  the  PACA  Responsibly 
Connected  Rules,  and  the  P&S 
Ref>aration  Rules  to  provide  for  the  use 
of  recordings  in  the  same  manner  as 
transcripts  are  cnirrently  used. 

Certification  or  Appeal 

Current  7  CFR  1.143(e)  provides  that, 
for  pr(M:eedings  conducted  in 
accordance  with  the  Uniform  Rules,  the 
submission  or  certification  of  any 
motion,  request,  objection,  or  other 
question  to  the  Judicaal  Officer  prior  to 
filing  an  appeal  from  an  initial  decision 
of  the  Judge  shall  be  made  by  and  in  the 
discretion  of  the  Judge.  Current  7  CFR 
1.172(e)  contains  an  identical  provision 
relating  to  proceedings  conducted  in 
accordance  with  the  Capper- Volstead 
Rules.  Current  7  CFR  47.13(b)  provides 
that,  in  proceedings  conducted  in 
a(xordanc»  with  the  PACA  Reparation 
Rules,  the  submission  or  certification  of 
any  motion,  request,  objection,  or  other 
question  to  the  Secretary  prior  to  the 
transmittal  of  the  record  to  the  Secretary 
shall  be  in  the  discretion  of  the 
examiner.  Current  9  CFR  2D2.118(b) 
provides  that,  in  proceedings  conducted 
under  the  P&S  Reparation  Rules,  the 
presiding  officer  is  authorized  to  rule  on 
all  motions  and  requests  filed  in  the 
proceeding  prior  to  the  submission  of 
the  presiding  officer's  report  to  the 
Judicial  Officer.  Further.  9  CFR 
202.118(b)  provides  that  the  submission 
or  certification  of  any  question  to  the 
Judicial  Officer,  prior  to  the  submission 
of  the  presiding  officer's  report  to  the 
Judicial  Officer,  shall  be  in  the 
discretion  of  the  presiding  officer. 

We  propose  to  amend  7  CFR  1.143(e) 
to  allow  any  party  to  appeal  to  the 
Judicial  Officer  a  Judge's  order  (1)  To 
personally  attend  a  conference;  (2)  to 
conduct  a  hearing  by  audio-visual 
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telecommunication  or  personally  attend 
a  hearing;  or  (3)  to  conduct  a  deposition 
by  audio-visual  telecommunication  or 
personally  attend  a  deposition.  Further, 
we  propose  to  amend  7  CFR  47.13(b)  to 
allow  any  party  to  appeal  to  the 
Secretary  an  examiner's  order:  (1)  To 
personally  attend  a  conference;  (2)  to 
conduc:t  a  hearing  by  audio-visual 
telecommunication  or  personally  attend 
a  hearing;  or  (3)  to  conduct  a  deposition 
by  audio-xisual  telecommunication  or 
personally  attend  a  deposition.  Further 
still,  we  propose  to  amend  7  CFR 
1.172(e)  to  allow  any  party  to  appeal  to 
the  Judicial  Officer  a  Judge's  order  (1) 
To  personally  attend  a  conference;  or  (2) 
to  conduct  a  hearing  by  audio-visual 
telecommunic:ation  or  personally  attend 
a  hearing.  Finally,  we  propose  to  amend 
9  CFR  202.118(b)  to  allow  any  party  to 
appeal  to  the  Judicial  Officer  a  presiding 
officer's  order  (1)  To  personally  attend 
a  prehearing  conference;  (2)  to  conduct 
an  oral  hearing  by  audio-visual 
telecommunication  or  personally  attend 
an  oral  hearing;  or  (3)  to  conduct  a 
deposition  by  audio-visual 
telecommunication  or  personally  attend 
a  deposition.  (As  stated  above,  the 
Capper- Volstead  Rules  do  not  contain 
provisions  relating  to  depositions.  The 
PACA  Responsibly  Connected  Rules  do 
not  contain  provisions  restricting 
interlocutory  appeals  to  the 
Administrator.) 

Powers  of  the  Person  Conducting  the 
Proceeding 

Current  7  CFR  1.144(c)  sets  forth  the 
powers  of  the  Judges  assigned  to 
proceedings  conducted  under  the 
Uniform  Rules.  Current  7  CFR 
1.144(c)(2)  provides  that  Judges  shall 
have  the  power  to  set  the  time  and  place 
of  a  conference  and  the  hearing  and 
change  the  time  and  place  of  the 
hearing.  Current  7  CFR  1.173  sets  forth 
the  powers  of  Judges  assigned  to 
proceedings  under  the  Capper- Volstead 
Rules.  Current  7  CFR  1.173(d)(2) 
provides  that  Judges  shall  have  the 
power  to  set  the  time  and  place  of  any 
requested  conference,  adjourn  a  hearing 
from  time  to  time,  and  change  the  time 
and  place  of  hearing.  Current  7  CFR 
47.11  sets  forth  the  powers  of  examiners 
assigned  to  pr(x:eedings  conducted 
under  the  PACA  Reparation  Rules. 
Current  7  CFR  47.11(c)(2)  provides  that 
the  examiner  shall  have  Uie  power  to  set 
the  time  and  place  of  hearing,  adjourn 
the  hearing  from  time  to  time,  and 
change  the  place  and  time  of  hearing. 
Current  7  CFR  47.56  sets  forth  the 
powers  of  the  presiding  officer  assigned 
to  proceedings  under  the  PACA 
Responsibly  Connected  Rules.  Current  7 
CFR  47.56(b)  provides  that  the  presiding 


officer  shall  have  the  power  to  set  the 
time  and  place  of  hearing,  adjourn  the 
hearing  firom  time  to  time,  and  change 
the  placre  and  time  of  hearing.  Current 
9  CFR  202.118  sets  forth  the  powers  of 
a  presiding  officer  assigned  to 
proceedings  under  the  P&S  Reparation 
Rules.  Current  9  CFR  202.118(a)(1) 
provides  that  the  presiding  officer  shall 
have  the  power  to  set  the  time  and  place 
of  prehearing  conference  and  oral 
hearing,  adjourn  the  oral  hearing  from 
tiine  to  time,  and  change  the  place  and 
time  of  oral  hearing. 

We  propose  to  expand  these  powers 
to  allow  the  person  conducting  a 
proceeding  under  the  Uniform  Rules, 
the  Capper- Volstead  Rules,  the  PACA 
Reparation  Rules,  and  the  P&S 
Reparation  Rules  to  set  the  manner  of 
conferences  (telephone,  audio-visual 
telecommunication  or  personal 
attendance).  (There  is  no  provision  for 
conferences  under  the  PACA 
Responsibly  Connected  Rules.)  Further, 
we  propose  to  expand  these  powers  to 
allow  the  person  conducting  a 
proceeding  under  the  Uniform  Rules, 
the  Capper- Volstead  Rules,  the  PACA 
Reparation  Rules,  the  PACA 
Responsibly  Connected  Rules  and  the 
P&S  Reparation  Rules  to  set  the  manner 
of  hearings  (telephone,  audio-visual 
telecommunication  or  personal 
attendance)  and  to  change  the  manner  of 
the  hearing.  As  stated  above,  before  a 
conference  may  be  conducted  by 
personal  attendance,  the  person 
presiding  over  the  prcKeeding  would  be 
required  to  make  c:ertain  specified 
determinations  as  set  forth  in  proposed 
7  CFR  1.140(c),  proposed  7  CFR 
1.167(b),  proposed  7  CFR  47.14(c),  and 
proposed  9  CFR  202.110(b),  and  before 
a  hearing  would  be  conducted  by  audio- 
visual telecommunication  or  by 
personal  attendance,  the  person 
presiding  over  the  proceeding  would  be 
required  to  make  certain  specified 
determinations  set  forth  in  proposed  7 
CFR  1.141(b).  proposed  7  CFR  1.168(b), 
proposed  7  CFR  47.15(c),  proposed  7 
CFR  47.49(0,  and  proposed  9  CFR 
202.112(a). 

In  adclition,  we  propose  to  add  two 
new  powers  to  the  list  of  presiding 
person's  powers  specified  in  current  7 
CFR  1.144(c),  1.173(d),  47.11(c),  and 
47.56  and  9  CFR  202.118(a).  First,  in 
proposed  7  CFR  1.144(c)(9).  proposed  7 
CFR  1.173(d)(7).  proposed  7  CFR 
47.11(c)(9),  proposed  7  CFR  47.56(g), 
and  proposed  9  CFR  202.118(a)(8),  we 
provide  the  person  conducting  the 
proceeding  with  the  power  to  require 
each  party  to  provide  all  other  parties 
and  the  presiding  person  with  a  copy  of 
any  exhibit  that  the  party  intends  to 
introduce  into  evidence,  prior  to  any 


hearing  to  be  conducted  by  telephone  or 
audio-visual  telecommunication.  We 
believe  that  this  power  is  necessary  to 
expedite  hearings  conducrted  by 
telephone  or  audio-visual 
telecommimication  when  the  parties 
expect  to  introduce  numerous  exhibits. 

We  also  propose  to  provide  the  person 
conducting  prcx»edings  under  the 
Uniform  Rules,  the  PACA  Rep&ration 
Rules,  and  the  P&S  Reparation  Rules 
with  the  power  to  require  parties 
participating  in  a  deposition  conducted 
by  telephone  or  audio-visual 
telecommunication  to  exchange  any 
documents  which  the  parties  expect  to 
use  for  the  examination  of  a  deponent 
prior  to  the  deposition.  There  are  no 
provisions  for  ordering  a  deposition 
under  the  Capper- Volstead  Rules  or  the 
PACA  Responsibly  Connected  Rules. 

Second,  we  propose  in  7  CFR 
1.144(c)(ll).  1.173(d)(8).  47.11(c)(ll), 
and  47.56(h)  and  9  CFR  202.1 18(a)(10) 
to  provide  persons  conducting 
procreedings  with  the  power  to  require 
that  any  hearing  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
person  conducting  the  proceeding  are 
able  to  transmit  documents  during  the 
hearing.  This  would  enable  each  party 
to  enter  or  use  exhibits  during  a  hearing 
which  the  party  did  not  provide  to  the 
person  conducting  the  proceeding  and 
other  parties  prior  to  the  hearing. 

We  also  propose  to  provide  the  person 
conducting  proceedings  under  the 
Uniform  Rules,  the  PACA  Reparation 
Rules,  and  the  P&S  Reparation  Rules  to 
require  that  any  deposition  to  be 
conduc:ted  by  telephone  or  audio-visual 
telecommunication  be  conduc:ted  at 
locations  at  which  the  parties  are  able 
to  transmit  documents  during  the 
deposition.  There  are  no  provisions  for 
ordering  a  deposition  under  the  Capper- 
Volstead  Rules  or  the  PACA 
Responsibly  Connected  Rules. 

Written  Statements  of  Direct  Testimony 

Current  7  CFR  1.141  sets  forth  the 
procedure  for  hearing  under  the 
Uniform  Rules;  current  7  CFR  1.168  sets 
forth  the  procedure  for  hearing  under 
the  Capper- Volstead  Rules;  current  7 
CFR  47.15  sets  forth  the  pr(x:edure  for 
oral  hearing  before  an  examiner  under 
the  PACA  Reparation  Rules;  current  7 
CFR  47.58  sets  forth  the  rules  of 
evidence  at  hearings  conducted  under 
the  PACA  Responsibly  Connec:ted 
Rules;  and  current  9  CFR  202.112  sets 
forth  the  procedure  for  oral  hearing 
under  the  P&S  Reparation  Rules. 

We  propose  to  amend  7  CFR  1.141, 
1.168,  47.15,  and  47.58  and  9  CFR 
202.112  to  require  that  each  party  must 
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exchange,  in  writing,  with  all  other 
parties,  the  direct  testimony  of  each 
witness  the  party  will  call.  This  written 
direct  testimony  would  be  required  to 
be  in  narrative  form  and  verified,  and 
exchanged  by  the  parties  at  least  10  days 
prior  to  the  hearing.  Further,  the  oral 
direct  testimony  provided  by  a  witness 
at  the  hearing  would  be  limited  to 
presentation  of  the  written  direct 
testimony,  unless  the  person  conducting 
the  proceeding  finds  that  oral  direct 
testimony  which  is  supplemental  to  the 
written  direct  testimony  would  expedite 
the  proceeding  and  would  not  constitute 
surprise.  If  adopted,  this  requirement 
would  expedite  the  hearing  and  would 
eliminate  a  party's  being  taken  by 
surprise  concerning  any  material  aspect 
of  the  direct  testimony  to  be  introduced 
at  the  hearing. 

This  requirement  would  not  apply  if 
the  hearing  is  scheduled  to  begin  less 
than  20  days  after  the  notice,  issued  by 
the  person  conducting  the  proceeding, 
stating  the  time  of  the  hearing.  In  a  few 
instances,  hearings  are  held  on  an 
expedited  basis  and  it  would  be  diHicult 
for  the  parties  to  adequately  prepare 
written  testimony  prior  to  the  hearing. 

7CFRPart50 

We  are  proposing  to  eliminate  all  of 
the  Rules  of  Practice  Governing 
Withdrawal  of  Inspection  and  Grading 
Services  in  7  CFR  part  50,  except  those 
n>les  relating  to  conditional  withdrawal 
of  services  in  current  7  CFR  50.11  and 
50.12  and  summary  suspension  of 
service  in  current  7  CFR  50.40. 

Title  7.  CFR  1.131(b)  provides  that  the 
Uniform  Rules  are  applicable  to 
adjudicatory  proceedings  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C  1621  et  seq.)  for  the  denial  or 
withdrawal  of  inspection,  certification, 
or  grading  service.  Title  7,  CFR  part  50 
contains  rules  of  practice  governing 
withdrawal  of  inspection  and  grading 
services  furnished  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq).  Since  1977,  when 
the  E)epartment  promulgated  the 
Uniform  Rules,  all  proceedings 
regarding  the  withdrawal  of  inspection 
and  grading  services  fiimished  under 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C  1621  ef  seq.)  have  been 
conducted  in  accordance  with  the 
Uniform  Rules.  Further,  in  the  future, 
we  do  not  intend  to  conduct 
proceedings  regarding  withdrawal  of 
inspection  and  grading  services 
furnished  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C  1621  ef 
seq.)  in  accordance  with  the  rules  of 
practice  in  7  CFR  part  50.  Therefore,  we 
propose  to  delete  all  of  the  rules  of 
practice  in  7  CFR  part  50  with  the 
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excep  ion  of  the  provisions  which  relate 
to  cor  ditional  withdrawal  and  summary 
withdrawal  of  inspection  and  grading 
servic  js. 

The  re  is  no  provision  In  the  Uniform 
Rules  which  would  provide  for 
condi  ional  withdrawal  and  summary 
suspe  ision  of  inspection  and  grading 
servic  is  furnished  under  the 
Agrici  iltural  Marketing  Act  of  1946  (7 
U.S.C  1621  et  seq.).  Therefore,  we  are 
propc  sing  to  retain  the  provisions  in  7 
CFR  J  art  50  which  relate  to  conditional 
withdrawal  of  service  and  simimary 
suspension  of  service.  These  provisions, 
found  in  current  7  CFR  50.11,  50.12, 
and  5  ).40.  would  be  retained  in 
prop(  sed  7  CFR  50.11  and  50.12.  In 
additi  an,  for  clarity,  proposed  7  CFR 
50.1  i  lentifies  the  scope  of  proposed  7 
CFR ;  0.11  and  50.12;  and  proposed  7 
CFR  J  0.10  defines  words  used  in 
propc  sed  7  CFR  50.11  and  50.12. 

Cui  rent  7  CFR  51.46,  52.54(a), 
53.13  a)(2),  54.11(a)(2),  and  180.300(d) 
conta  n  cross  references  to  the  Rules  of 
Practi  :e  Governing  Withdrawal  of 
Inspe  tion  and  Grading  Services  in  7 
CFR  I  art  50.  We  are  proposing  to  amend 
these  :ross  references  because  of  the 
abovt  mentioned  changes  to  7  CFR  part 
50.  T  tie  7,  CFR  51.46,  52.54(a), 
53.13  a)(2),  and  54.11(a)(2)  would  be 
amen  led  to  require  that  the  proceedings 
refere  iced  be  held  in  accordance  with 
the  U  liform  Rules  and  proposed  7  CFR 
part  5  3.  Title  7.  CFR  180.300(d)  would 
be  are  ended  to  require  that  the 
proce  niing  referenced  be  held  in 
accorflance  with  the  Uniform  Rules. 
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Cui  rent  7  CFR  0.735-1 1(b)(6) 
provi  ies  that,  except  as  authorized  by 
the  In  spector  General  with  the  consent 
of  a  pprty  to  the  conversation  when 

in  criminal  investigations. 
Department  employees  are  prohibited 
nonitoring  or  recording,  or 
G  rizing  or  permitting  others  under 
idministrative  control  to  monitor 
,  telephone  conversations  for 
purpose  of  taking  a  verbatim 
trans<  ript  of  all  or  part  of  the 
conv«  rsation,  unless  such  monitoring  or 
recori  ing  is  agreed  to  in  advance  by  all 
c  ipants  in  the  conversation.  Current 
0.735-ll(b)(7)  provides  that, 
as  authorized  by  the  Inspector 
"  with  the  consent  of  a  party  to 
the  c<  nversation  when  necessary  in 
crimi  lalinvestigations.  Department 
empli  lyees  are  prohibited  from  utilizing 
a  mec  hanlcal  or  electronic  device  to 
monii  or  or  record  nontelephone 
conv«  rsations,  unless  such  monitoring 
or  rec  }rding  is  agreed  to  in  advance  by 
all  pa  licipants  in  the  conversation.  We 
prop<  se  to  amend  7  CFR  0.735-ll{b)(6) 


and  0.735-1 1(b)(7)  to  allow  monitoring 
and  recording  conversations  during  the 
course  of  a  Department  proceeding  held 
by  telephone  or  audio- visual 
telecommunication  that  is  conducted  by 
an  administrative  law  judge,  hearing 
officer,  examiner,  or  presiding  officer. 

Minor  and  Non-substantive  Changes 

We  are  proposing  a  number  of  minor 
and  non-substantive  changes. 
Specifically,  we  are  proposing  to:  (1) 
Eliminate  all  gender  specific  references 
in  7  CFR  1.160  through  1.175  and  part 
47;  (2)  correct  all  improper  cross 
references  in  7  CFR  1.130  through  1.151, 
1.160  through  1.175,  and  part  47;  (3) 
correct  minor  errors  in  the  authority 
citations  in  7  CFR  1.130  through  1.151. 
1.160  through  1.175,  and  part  47;  (4) 
alphabetize  the  words  and  terms 
defined  in  7  CFR  1.132, 1.161,  and  47.47 
and  9  CFR  202.102;  and  (5)  eliminate  an 
erroneous  reference  to  "complaint"  in 
§1.141(0  and  replace  it  with  a  reference 
to  "complainant".  In  addition,  we  have 
proposed  to  change  the  references  to 
"prehearing  conferences"  in  7  CFR 
1.130  through  1.151, 1.160  through 
1.175,  and  part  47  to  "conference" 
because  the  "prehearing  conferences" 
referred  to  in  these  regulations  may  be 
held  prior  to  or  during  a  hearing. 
Further  still,  we  propose  other  minor 
non-substantive  changes  for  clarity. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866. 

The  changes  we  are  proposing  would 
provide  for  conducting  certain 
conferences,  depositions,  and  hearings 
in  connection  with  proceedings  under 
the  Uniform  Rules,  the  Capper- Volstead 
Rules,  the  PACA  Reparation  Rules,  the 
PACA  Responsibly  Connected  Rules, 
and  the  P&S  Reparation  Rules  by 
telecommunication.  Further,  the 
changes  we  are  proposing  would 
provide  for  the  use  of  recordings,  rather 
than  transcripts,  in  connection  with 
most  depositions  and  hearings 
conducted  under  the  Uniform  Rules,  the 
Capper- Volstead  Rules,  the  PACA 
Reparation  Rules,  the  PACA 
Responsibly  Connected  Rules,  and  the 
P&S  Reparation  Rules.  Finally,  this 
proposal  would  require  each  party  to 
exchange,  in  waiting,  with  all  other 
parties  in  the  proceeding,  the  direct 
testimony  of  each  witness  the  party 
intends  to  call.  These  proposed 
amendments  are  designed  to  save 
money  associated  with  the  purchase  of 
transcripts  and  time  and  money 
associated  with  travel  to  conferences, 
depositions,  and  hearings. 
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Most  of  the  coast  of  the  proceedings 
conducted  under  the  Uniform  Rules,  the 
Capper- Volstead  Rules,  the  PACA 
Reparation  Rules,  the  PACA 
Responsibly  Connected  Rules,  and  the 
P&S  Reparation  Rules  are  borne  by  the 
United  States,  which  is  not  a  small 
entity.  The  vast  majority  of  conferences, 
hearings,  and  depositions  held  imder 
the  rules  we  propose  to  amend  are 
conducted  at  locations  convenient  to  the 
private  individuals  participating  in  the 
proceeding.  This  requires  the  United 
States  to  incur  most  of  the  costs 
associated  with  travel  in  connection 
with  the  proceedings.  Further,  most 
conferences  held  under  the  rules  that 
we  are  proposing  to  amend  are  currently 
held  by  telephone,  unless  the 
conference  is  held  during  the  hearing. 
Therefore,  this  proposal  would  not 
result  in  a  change  with  respect  to  the 
manner  in  which  most  conferences  are 
conducted. 

Nonetheless,  we  believe  that,  if  this 
rule  is  adopted,  private  individuals  who 
participate  in  conferences,  depositions, 
and  hearings  conducted  by 
telecommunication,  which  will  be  paid 
for  by  the  United  States,  will  reduce 
costs  which  are  associated  with  travel, 
even  to  convenient  locations,  and 
private  parties  who  participate  in  these 
proceedings  will  save  the  difference 
between  the  cost  of  transcripts  and 
recordings. 

Most  of  the  private  individuals  who 
participate  in  proceedings  conducted 
under  the  Uniform  Rules,  the  Capper- 
Volstead  Rules,  the  PACA  Reparation 
Rules,  the  PACA  Responsibility 
Connected  Rules,  and  the  P&S 
Reparation  Rules  are  small  entities.  If 
adopted,  this  proposed  rule  would 
result  in  a  small  economic  impact  on 
private  individuals  who  participate  in 
the  proceedings  in  question. 

Under  these  circumstances,  the 
Secretary  has  determined  that,  if 
adopted,  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  rule  is  adopted: 
(1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
noes  not  apply  to  this  proposed  rule 
since  tfae-proposed  rule  does  not  seek 


answers  to  identical  questions  or 
impose  reporting  or  recordkeeping 
requirements  on  10  or  more  persons, 
and  the  information  collected  is  not 
used  for  general  statistical  purposes. 

List  of  Subjects 

7  CFR  Part  0 

Confbct  of  interest. 

7  CFR  Parti 

Administrative  practice  and 
procedvu^,  Agricultiu^,  Antitrust,  Blind. 
Claims,  Concessions,  Cooperatives, 
Equal  access  to  justice,  Federal 
buildings  and  facilities,  Freedom  of 
information.  Lawyers,  Privacy. 

7  CFR  Part  47 

Administrataive  practice  and 
procedure.  Agricultural  commodities, 
Agricxiltural  Marketing  Service,  Brokers. 

7  CFR  Part  50 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Agricultural  Marketing  Service. 

7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Rep()rting  and  recordkeeping 
requirements.  Vegetables. 

7  CFi?  Port  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits.  Reporting  and  Recordkeeping 
requirements.  Vegetables. 

7  CFR  Part  S3 

Cattle,  Hogs,  Livestock.  Sheep. 

7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

7  CFR  Part  180 

Administrative  practice  and 
procedure.  Labeling.  Plants. 

7  CFR  Part  202 

Administrative  practice  and 
procedure.  Agriculture,  Animals. 
Reparation  proceedings. 

Accordingly,  we  propose  to  amend  7 
CFR  part  0,  part  1,  subpart  H  and 
subpart  I.  part  47.  part  50,  part  51,  part 
52.  part  53.  part  54,  and  part  180  and 
9  CFR  part  202  as  follows:      r 

Title  7— (Amended] 

PART  0— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

1.  The  authority  citation  for  part  0 
would  be  revised  to  read  as  follows: 


Authority:  E.G.  11222.  30  FR  6469.  3  CFR. 
1965,  Supp.:  5  CTR  735.104;  18  U.S.C  207fi\ 
unless  othierwise  noted. 

§0.735-11    [Amended] 

2.  Section  0.735-11  would  be 
amended  as  follows: 

a.  In  paragraph  (bK6),  by  adding  the 
words  "or  such  monitoring  or  recording 
occurs  in  the  course  of  a  Department  of 
Agriculture  proceeding  conducted  by 
telephone  or  audio-vtsual 
telecommunication  and  the  person 
conducting  the  proceeding  is  an 
administrative  law  judge,  hearing 
officer,  examiner,  or  presiding  officer" 
immediately  before  the  semicolon. 

b.  In  paragraph  (b)(7),  by  adding  the 
words  "or  such  monitoring  or  recording 
occurs  in  the  course  of  a  Department  of 
Agriculture  proceeding  conducted  by 
telephone  or  audio-visual 
telecommunication  and  the  person 
conducting  the  proceeding  is  an 
administrative  law  judge,  hearing 
officer,  examiner,  or  presiding  officer" 
immediately  before  the  semicolon. 

PART  1— ADMINtSTRATIVE 
REGULATIONS 

3.  The  authority  citation  for  part  1, 
subpart  H.  would  be  revised  to  cead  as 
follows: 

Audrarity:  5  U.S.C  301;  7  U.S.C  61.  87e. 
149.  ISOgg.  162, 163. 164.  228,  268.  499o, 
608c(t4).  1592. 1624(b).  2151.  2621.  2714, 
2908,  3812.  4610,  4815,  4910;  15  U.S.C  1828: 
16  U.S.C  620d,  1540(f).  3373;  21  U.S.C  104, 
111.  117, 120, 122. 127. 134e.  134f,  135a, 
154.  463(b).  621.  1043,  43  U.S.C  1740;  7  CFR 
2.35,  2.41. 

f  1.131    [AmendwS] 

4.  In  §  1.131,  paragraph  (a),  the  second 
sentence  would  be  revised  to  read 
"Section  1.26  shall  be  inapplicable  to 
proceedings  covered  by  this  subpart." 

91-132    [Amended] 

5.  Section  1.132  would  be  amended  as 
follows: 

a.  In  paragraph  (d),  the  reference  to 
"459g"  would  be  removed  and  "450g" 
added  in  its  place. 

b.  In  paragraph  (d),  the  reference  to 
"1970  ed.  appendix,  p.  550"  would  be 
removed  and  "App.  (1988)"  added  in  its 
place. 

c.  In  paragraph  (d).  the  reference  to  "7 
CFR  2.35(a)"  would  be  removed  and 

"§  2.35(a)  of  this  chapter"  added  in  its 
place. 

d.  Section  1.132  would  be  amended 
by  removing  all  p>aragraph  designations 
and  placing  the  definitions  in 
alphabetical  order. 
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§1.133    [Amended] 

6.  In  §  1.133.  paragraph  {a)(l).  the  first 
sentence  would  be  amended  by 
removing  the  words  "of  this  subpart". 

f  1:140    [Amended] 

7.  In  §  1.140,  the  section  heading 
would  be  revised  to  read  as  set  forth 
below;  paragraphs  (a)(1)  and  (b)  would 
be  amended  by  removing  the  word 
"prehearing"  in  the  two  places  the  word 
appears;  and  paragraph  (c)  would  be 
revised  to  read  as  follows: 

§  1.140   Conferences  and  procedure. 

***** 

(c)  Manner  of  Conference.  (1)  The 
conference  shall  be  conducted  by 
telephone  or  correspondence  unless  the 
Judge  determines  that  conducting  the 
conference  by  audio-visual  » 

telecommunication: 

(i)  Would  cost  less  than  conducting 
the  conference  by  telephone  or 
correspondence; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 
•  (2)  If  the  conference  is  not  conducted 
by  telephone  or  correspondence,  the 
conference  shall  be  conducted  by  audio- 
visualttelecommunication  unless  the 
Judge  determines  that  conducting  the 
conference  by  personal  attendance  of 
any  individual  who  is  expected  to 
participate  in  the  conference: 

(i)  Would  cost  less  than  conducting 
the  conference  by  audio-visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

(3)  Any  determination  by  the  Judge 
that  audio-visual  telecommunication  or 
personal  attendance  of  any  individual  at 
a  conference  is  necessary  and  the  basis 
for  the  Judge's  determination  as 
provided  in  paragraph  (c)(1)  or  (c)(2)  of 
this  section  must  be  reduced  to  a 
written  order  and  filed  with  the  Hearing 
Clerk,  unless  the  Judge  orders  the 
conference  to  be  conducted  by  audio- 
visual telecommunication  durin^a 
hearing  that  is  being  conducted  by 
audio-visual  telecommunication  or  the 
personal  attendance  of  an  individual  at 
a  conference  to  be  held  during  a  hearing 
and  that  individual  is  personally 
attending  the  hearing. 

(4)  A  party  may  appeal  to  the  Judicial 
Officer  the  Judge's  order  issued  under 
this  paragraph  requiring  a  conference  to 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 


to  >articipate  in  the  conference  by  filing 
an  interlocutory  appeal  petition  with 
th(  Hearing  Clerk.  No  party  may  file  an 
int  jrlocutory  appeal  petition  within  5 
da;  s  of  the  scheduled  date  of  the 
coi  iference,  and  any  interlocutory 
ap  teal  petition  must  be  filed  within  10 
da  s  after  service  of  a  Judge's  order  on 
th«  party  filing  the  interlocutory  appeal 
pe  ition. 

5)  Within  10  days  after  the  service  of 
a  c  spy  of  an  interlocutory  appeal 
pel  ition,  any  party  to  the  proceeding, 
otl  er  than  the  party  who  filed  the 
int  jrlocutory  appeal  petition,  may  file 
wi  h  the  Hearing  Clerk  a  response  in 
su  (port  of  or  in  opposition  to  the 
ini  jrlocutory  appeal  petition. 

3)  The  Judge's  order  which  is  the 
su  iject  of  a  party's  interlocutory  appeal 
pe  ition  shall  be  stayed  from  the  time 
th«  interlocutory  appeal  petition  is  filed 
un  il  5  days  after  the  Judicial  Officer's 
ru  ing  on  the  interlocutory  appeal 
pe  ition  is  served  on  all  of  the  parties  to 
th«  proceeding. 


§1|141    [Amended] 

Section  1.141  would  be  amended  as 
fo)ows: 

Paragraph  (b)  would  be  revised  to 
reid  as  set  forth  below. 

I.  Paragraph  (e)  would  be  amended  by 
rei  loving  the  words  "of  these  rules" 
bo  h  times  they  appear. 

.  Paragraph  (f)  would  be  amended  by 
rei  loving  the  word  "complaint"  and 
ad  ling  "complainant"  in  its  place. 

(  .  Paragraph  (g)(7)  would  be  amended 
by  adding  the  words  "or  recording" 
im  -nediately  after  the  word  "transcript" 
eai  ;h  of  the  three  times  the  word 
"ti  anscript"  appears. 

Paragraphs  (g)  and  (h)  would  be 
redesignated  as  paragraphs  (h)  and  (i) 
re:  pectively. 

.  New  paragraph  (g)  would  be  added 
to  read  as  set  forth  below. 

.  Redesignated  paragraph  (i)  would 

revised  to  read  as  set  forth  below. 


be 
§1 


1 41    Procedure  for  hearing. 


b)  Time,  place,  and  manner.  (1)  If 
an  !  material  issue  of  fact  is  joined  by 
th(  pleadings,  the  Judge,  upon  motion  of 
an  !  party  stating  that  the  matter  is  at 
iss  je  and  is  ready  for  hearing,  shall  set 
a  t  me  and  place  for  hearing  as  soon  as 
fe<  sible  after  the  motion  is  filed,  with 
du  B  regard  for  the  public  interest  and 
th(  convenience  and  necessity  of  the 
pa  lies.  The  Judge  shall  file  with  the 
H«  aring  Clerk  a  notice  stating  the  time 
an  1  place  of  the  hearing.^  This  notice 


shall  state  whether  the  hearing  will  be 
conducted  by  telephone,  audio-visual 
telecommunication,  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing.  The  Judge's 
determination  regarding  the  manner  of 
the  hearing  shall  be  made  in  accordance 
with  paragraphs  (b)(3)  through  (b)(5)  of 
this  section.  If  any  change  in  the  time, 
place,  or  manner  of  the  hearing  is  made, 
the  Judge  shall  file  with  the  Hearing 
Clerk  a  notice  of  such  change,  which 
notice  shall  be  served  upon  the  parties, 
unless  it  is  made  during  the  course  of 
an  oral  hearing  and  made  part  of  the 
transcript  or  recording,  or  actual  notice 
is  given  to  the  parties. 

r2)(i)  If  any  material  issue  of  fact  is  "" 
joined  by  the  pleadings  and  the  matter 
is  at  issue  and  is  ready  for  hearing,  any 
party  may  move  that  the  hearing  be 
conducted  by  audio-visual 
telecommunication  or  [personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  rather  than  by 
telephone.  Any  motion  that  the  hearing 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  telephonically. 

(ii)  Within  10  days  after  the  Judge 
issues  a  notice  stating  the  manner  in 
which  the  hearing  is  to  be  conducted, 
any  party  may  move  that  the  Judge 
reconsider  the  manner  in  which  the 
hearing  is  to  be  conducted.  Any  motion 
for  reconsideration  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
Judges's  notice. 

(3)  The  hearing  shall  be  conducted  bv 
telephone  unless  the  Judge  determines 
that  conducting  the  hearing  by  audio- 
visual telecommunication: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone; 


5  rhe  place  of  hearing  in  a  proceeding  undnr  :he 
ra(  ters  and  Stockyards  ,\ct  shall  be  set  in 


accordance  with  the  Packers  and  Stockyards  Act  (7 
U.S.C.  228(e)  and  (0)-  In  essence,  if  there  is  only 
one  respondent,  the  hearing  is  to  be  held  as  near 
as  possible  to  the  respondent's  place  of  business  or 
residence  depending  on  the  availability  of  an 
appropriate  location  for  conducting  the  hearing.  If 
there  is  more  than  one  respondent  and  they  have 
their  places  of  business  or  residence  within  a  single 
unit  of  local  government,  a  single  geographical  area 
within  a  State,  or  a  singl^State.  the  hearing  is  to 
be  held  as  near  as  possible  to  their  places  of 
business  or  residence  depending  on  the  availability 
of  an  appropriate  location  for  conducting  the 
hearing.  If  there  is  more  than  one  respondent,  and 
they  have  their  places  of  business  or  residence 
distant  from  each  other,  7  U.S.C.  228  (e)  and  (0 
have  no  applicability. 
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(ii)  Is  necessary  to  prevent  prejudice 
to  a  partj'; 

(iii)  Is  necessary  because  of  the 
importance  of  observing  the  demeanor 
of  any  individual  who  is  expected  to 
testify  at  the  hearing;  or 

(iv)  Is  necessrry  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(4)  If  the  hearing  is  not  conducted  by 
the  telephone,  the  hearihg  shall  be 
conducted  by  audio-visual 
telecommunication  unless  the  Judge 
determines  that  conducting  the  hearing 
hy  personal  attendance  of  any 
individual  who  is  expected  to 
participate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
(he  hearing  by  telephone  or  audio-visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  t.he  hearing. 

(5)  Any  determination  by  the  Judge 
that  conducting  the  hearing  by  audio- 
visual telecommunication  or  personal 
sttendance  of  any  individual  expected 
to  participate  in  the  hearing  is  necessary 
and  the  basis  for  the  Judge's 
determination  as  provided  in  paragraph 
(b)(3)  or  (b)(4)  of  this  section  must  be 
reduced  to  a  uTitten  order  which  shall 
be  filed  with  the  Hearing  Clerk. 

(6)  A  party  may  appeal  to  the  Judicial 
Officer  the  Judge's  order  i.ssued  under 
this  paragraph  requiring  a  hearing  to  be 
conducted  by  audio- visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing  by  filing  an 
interlocutory  appeal  petition  with  the 
Hearing  Clerk.  No  party  may  file  an 
interlocutory  appeal  petition  within  10 
days  of  the  scheduled  date  of  the 
hearing  and  any  interlooitory  appeal 
petition  must  be  filed  within  10  days 
after  service  of  a  Judge's  order  on  the 
party  filing  the  interlocutory  appeal 
petition. 

(7)  Within  10  days  after  the  service  of 
a  copj  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  Hearing  Clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(8)  The  Judge's  order  which  is  the ' 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  stayed  from  the  time 
the  interlocutory  appeal  petition  is  filed 
until  10  days  after  the  Judicial  Officer's 
ruling  on  tbe  interlocutory  appeal 
petition  is  served  on  all  of  the  parties  to 
the  proceeding. 


(g)  Written  statements  of  a  direct 
testimony.  Unless  the  hearing  is 
scheduled  to  begin  less  than  20  days 
after  the  Judge's  notice  stating  the  time 
of  the  hearing,  each  party  must 
exchange,  in  writing.  v«th  all  other 
parties,  the  direct  testimony  of  each 
witness  that  the  party  will  call  to 
provide  oral  direct  testimony  at  the 
hearing.  The  written  direct  testimony 
must  be  in  narrative  form  and  must  be 
verified.  The  written  direct  testimony  of 
witnesses  shall  be  exchanged  by  the 
parties  at  least  10  days  prior  to  the 
hearing.  The  oral  direct  testimony 
provided  by  a  witness  at  the  hearing 
will  be  limited  to  the  presentation  of  the 
written  direct  testimony,  unless  the 
Judge  finds  that  oral  direct  testimony 
which  is  supplemental  to  the  written 
direct  testimony  would  expedite  the 
proceeding  and  would  not  constitute 
surprise. 
•        •        •        • '       • 

(i)  Transcript  or  recording.  Hearings 
shall  be  recorded  ver'catim  by  electronic 
recording  device.  If  a  party  requests  the 
transcript  of  a  hearing  or  part  of  a 
hearing  and  the  Judge  determines  that 
the  disposition  of  the  proceeding  would 
be  expedited  by  a  transcript  n{  the 
hearing  or  part  of  a  hearing,  the  Judge 
shall  order  the  verbatim  transcription  of 
the  recording  as  requested  by  the  party. 
The  Judge's  order  to  transcribe  a  hearing 
or  part  of  a  hearing  and  the  basis  for  the 
order,  as  provided  in  this  paragraph, 
must  be  reduced  to  a  v^Titten  order  and 
filed  with  the  Hearing  Clerk.  The 
recordings  or  transcript  of  hearings  shall 
be  made  available  to  any  person  at 
actual  cost  of  duplication. 

§1.142    [Amended] 

9.  Section  1.142  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  the  heading  would 
be  amended  by  adding  the  words  "or 
recording"  immediately  after  the  word 
"transcript". 

b.  Paragraph  (a)(1)  would  be  amended 
by  adding  the  words  "or  recording" 
immediately  after  the  word  "trai'.script". 

c.  Paragraph  (a)(2)  would  be  amended 
by  adding  the  words  "or  recording" 
immediately  after  the  word  "transcript". 

d.  Paragraph  (a)(3)  would  be  amended 
by  adding  the  words  "or  recording" 
immediately  after  the  word'  "transcript". 

e.  Paragraph  (c)(2)  would  be  amended 
by  removing  the  words  "of  the  record" 
and  adding  the  words  "or  recording"  in 
their  place. 

§1.143    [Amended] 

10.  In  §  1.143,  paragraph  (e)  would  be 
revised  to  read  as  follows: 


§  1.143    Motions  and  requests. 

*  •        •         •        • 

(e)  Certification  or  appeal  to  tbe 
Judicial  Officer.  (1)  Except  as  provided 
in  paragraph  (e)(2)  of  this  section,  the 
submission  or  certification  of  any 
motion,  request,  objection,  or  other 
question  to  the  Judicial  Officer  prior  to 
filing  an  appeal  pursuant  to  §  1.1 45 
shall  be  made  by  and  in  the  discretion 
of  the  Judge.  The  Judge  may  either  rule 
upon  or  certify  the  motion,  request, 
objection,  or  other  question  to  the 
Judicial  Officer,  but  not  both. 

(2)  Any  party  may  appeal  to  the 
Judicial  Officer  a  Judge's  order  issued 
under: 

(i)  §  1.140(c)  to  conduct  a  conference 
by  audio-visual  telecommunication  or 
personally  attend  a  conference; 

(ii)  §  1.141(b)  to  conduct  a  hearing  by 
audio-visual  telecommunication  or 
personally  attend  a  hearing:  or 

(iii)  §  l.H8(b)  to  conduct  a  deposition 
by  audio-visual  telecommunication  or 
personally  attend  a  deposition. 

§1.144    [Amended] 

11.  Section  1.144  would  be  amended 
as  follows: 

a.  Paragraph  (c)(2)  would  be  revised  to 
road  as  set  forth  below. 

b.  Paragraphs  (c)(9)  and  (c)(10)  would 
be  redesignated  as  paragraphs  (c)(13) 
and  (c)(14)  respectively. 

c.  New  paragraphs  (c)(9),  (c)(10), 
(c)(ll).  and  (c)(12)  would  be  added  to 
read  as  set  forth  below. 

§1.144    Judges. 

*  •         •         *         • 

(c)*   *   • 

(2)  Set  the  time,  place,  and  manner  of 
a  conference  and  the  hearing,  adjoiun 
the  hearing,  and  change  the  time,  place, 
and  manner  of  the  hearing; 

*  *        •        •        • 

(9)  Require  each  party  to  provide  all 
other  parties  and  the  Judge  with  a  copy 
of  any  exhibit  that  the  party  intends  to 
introduce  into  evidence  prior  to  any 
hearing  to  be  conducted  by  telephone  or 
audio-visual  telecommunication; 

(10)  Require  each  party  to  provide  all 
other  parties  with  a  copy  of  any 
document  that  the  party  intends  to  use 
to  examine  a  deponent  prior  to  any 
deposition  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(11)  Require  that  any  hearing  to  be 
conducted  by  telephone  or  audio- visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
Judge  are  able  to  transmit  documents 
during  the  hparing; 

(12)  Require  that  any  deposition  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 


locations  at  which  the  parties  are  able 
to  transmit  documents  during  the 
deposition; 


§1.145    [Amended] 

12.  Section  1.145  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  the  reference  to 
"'§  1.141(g)(2)"  would  be  removed  and 
■'§  1.141(h)(2)"  added  in  its  place. 

b.  In  paragraph  (c),  the  second    ) 
sentence  would  be  amended  by  adding 
the  words  "or  recording"  immediately 
after  the  word  "transcript". 

§1.147    [Amended] 

13.  In  section  1.147,  paragraph  (c)(2) 
would  be  amended  by  removing  the 
words  "of  this  part";  and  paragraph  (d) 
would  be  amended  by  removing  the 
words  "of  this  part". 

§1.148    [Amended] 

14.  Section  1.148  would  be  amended 
as  follows: 

a.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below: 

(b)  In  paragraph  (f),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  in  the 
paragraph  heading;  in  paragraph  (f)(1), 
once;  in  paragraph  (f)(2),  twice;  and  in 
paragraph  (0(3),  twice. 

§1.148    Oepositione. 

•        •        •        *        * 

(b)  Judge's  order  for  taking  deposition. 
(1)  If  the  Judge  finds  that  the  testimony 
may  not  be  otherwise  available  at  the 
hearing,  the  taking  of  the  deposition 
may  be  ordered.  The  order  shall  be  filed 
with  the  Hearing  Clerk  and  shall  state: 

(i)  The  time  of  the  deposition; 

(ii)  The  place  of  the  oeposition; 

(iii)  The  manner  of  the  deposition 
(telephone,  audio-visual 
telecommunication,  or  personal 
attendance  of  those  who  are  to 
participate  in  the  deposition); 

(iv)  The  name  of  the  officer  before 
whom  the  deposition  is  to  be  made;  and 

(v)  The  name  of  the  deponent.  The 
officer  and  the  time,  place,  and  manner 
need  not  be  the  same  as  those  suggested 
in  the  motion  for  the  deposition. 

(2)  The  deposition  shall  be  conducted 
by  telephone  unless  the  Judge 
determines  that  conducting  the 
deposition  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  deposition  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  deposition. 

(3)  If  the  deposition  is  not  conducted 
by  telephone,  the  deposition  shall  be 


(4 
that 


cont  jcted  by  audio-visual 
telec  )mmunication  unless  the  Judge 
detei  mines  that  conducting  the 
depc  sition  by  personal  attendance  of 
any   tidividual  who  is  expected  to 
parti  :ipate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
the  y  earing  by  telephone  or  audio-visual 
telec  immunication; 

(ii  Is  necessary  to  prevent  prejudice 
to  a   larty;  or 

(ii  )  Is  necessary  because  of  a 
disa  ility  of  any  individual  expected  to 
parti  :ipate  in  the  deposition. 


Any  determination  by  the  Judge 
onducting  the  deposition  by 


audi  )-visual  telecommunication  or 
pers  mal  attendance  of  any  individual 
«xpe  :ted  to  participate  in  the  deposition 
is  ne  :essary  and  the  basis  for  the  Judge's 
dete  mination  as  provided  in  paragraph 
(b)(2  or  (b)(3)  of  this  section  must  be 
redu  'ed  to  a  written  order  which  shall 
be  fi  ed  with  the  Hearing  Clerk. 

(5  A  party  may  appeal  to  the  Judicial 
Offi(  er  the  Judge's  order  issued  under 
this  )aragraph  requiring  a  deposition  to 
be  c(  nducted  by  audio-visual 
telec  Dmmunication  or  personal 
atter  dance  of  any  individual  expected 
to  pi  rticipate  in  the  deposition  by  filing 
an  ii  terlocutory  appeal  petition  with 
the  1  [earing  Clerk.  No  party  may  file  an 
intei  ocutory  appeal  petition  within  10 
days  of  the  scheduled  date  of  the 
dep(  sition  and  any  interlocutory  appeal 
petit  ion  must  be  filed  within  10  days 
aftei  service  of  a  Judge's  order  on  the 
part  '  filing  the  interlocutory  appeal 
petil  ion. 

(6  Within  10  days  after  the  service  of 
\  a  CO  )y  of  an  interlocutory  appeal 
peti  ion,  any  party  to  the  proceeding, 
othe  •  than  the  party  who  filed  the 
intei  locutory  appeal  petition,  may  file 
with  the  Hearing  Clerk  a  response  in 
sup  ort  of  or  in  opposition  to  the 
inte  locutory  appeal  petition. 

(7  The  Judge's  order  which  is  the 
subj  !ct  of  a  party's  interlocutory  appeal 
peti  ion  shall  be  stayed  from  the  time 
the   nterlocutory  appeal  petition  is  filed 
unti  10  days  after  the  Judicial  Officer's 
rulii  g  on  the  interlocutory  appeal 
peti  ion  is  served  on  all  of  the  parties  to 
the  iroceeding. 


§l.i|l9    [Amended] 

In  §  1.149,  paragraph  (b),  the  last 
sentence  would  be  amended  by 
rem  )ving  the  words  "of  this  part". 

1( .  The  authority  citation  for  part  1, 
sub  lart  I,  would  be  revised  to  read  as 
folic  ws 

Ai  thority:  7  U.S.C.  291,  292;  7  CFR  2.35. 
2.41 


§1.161    [Amended] 

17.  Section  1.161  would  be  amended 
as  follows: 

a.  In  paragraph  (c),  the  word  "he" 
would  be  removed  and  the  word  "be" 
added  in  its  place. 

b.  In  paragraph  (c),  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

c.  In  paragraph  (g),  the  reference  to 
"1976  ed..  appendix,  p.  764"  would  be 
removed  and  "App.  (1988)"  added  in  its 
place. 

d.  In  paragraph  (g),  the  reference  to  "7 
CFR  2.35"  would  be  removed  and 

"§  2.35(a)  of  this  chapter"  added  in  its 
place. 

e.  In  paragraph  (g),  the  words  "or  she" 
would  be  added  immediately  after  the 
word  "he". 

f.  Section  1.161  would  be  amended  by 
removing  all  paragraph  designations 
and  placing  the  definitions  in 
alphabetical  order. 

§1.162    [Amended] 

18.  Section  1.162  would  be  amended 
as  follows: 

a.  In  paragraph  (b),  in  the  first 
sentence,  the  word  "part"  would  be 
removed  and  the  word  "paragraph" 
added  in  its  place. 

b.  In  paragraph  (b),  in  the  second 
sentence,  the  word  "he"  would  be 
removed  and  ",  the  Secretary"  added  in 
its  place. 

§1.164    [Amended] 

19.  In  §  1.164,  paragraph  (a),  the  first 
sentence  would  be  amended  by 
removing  the  word  "his"  and  adding  the 
words  "the  respondent's"  in  its  place. 

§1.167    [Amended] 

20.  Section  1.167  would  be  revised  to 
read  as  follows: 

§  1 .1 67    Conference. 

(a)  Purpose.  Upon  motion  of  a  party 
or  upon  the  Judge's  own  motion,  the 
Judge  may  direct  the  parties  to  attend  a 
conference  when  the  Judge  finds  that 
the  proceeding  would  be  expedited  by 
discussions  on  matters  of  procedure 
and/or  possible  stipulations.  The 
Conference  may  include  discussions 
regarding: 

(1)  Simplification  of  the  issues; 

(2)  Limitation  of  expert  or  other 
witnesses; 

(3)  The  orderly  presentation  of 
evidence;  and 

(4)  Any  other  matters  that  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(b)  Manner  of  the  conference.  (1)  The 
conference  shall  be  conducted  by 
telephone  or  correspondence  unless  the 
Judge  determines  that  conducting  the 


conference  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  conference  by  telephone  or 
rorrespondence; ' 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

(2)  It  the  conference  is  not  conducted 
by  telephone  or  correspondence,  the 
conference  shall  be  conducted  by  audio- 
visual telecommunication  unless  the 
Judge  determines  that  conducting  the 
conference  by  personal  attendance  of 
any  individual  who  is  expected  to 
participate  in  the  conference: 

(i)  Would  cost  less  than  conducting 
the  conference  by  audio-visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

(3)  Any  determination  by  the  Judge 
that  conducting  the  conference  by 
audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the 
conference  is  necessary  and  the  basis  for 
the  Judge's  determination  as  provided  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
must  be  reduced  to  a  written  order  and 
filed  with  the  Hearing  Clerk,  unless  the 
Judge  orders  the  conference  to  be 
conducted  by  audio-visual 
telecommimication  during  a  hearing 
that  is  being  conducted  by  audio-visual 
telecommunication  or  the  personal 
attendance  of  an  individual  at  a 
conference  to  be  held  during  a  hearing 
and  that  individual  is  personally 
attending  the  hearing. 

(4)  A  party  may  appeal  to  the  Judicial 
Officer  the  Judge's  order  issued  under 
this  paragraph  requiring  a  conference  to 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  conference  by  filing 
an  interlocutory  appeal  petition  with 
the  Hearing  Clerk.  No  party  may  file  an 
interlocutory  appeal  petition  within  5 
days  of  the  scheduled  date  of  the 
conference  and  any  interlocutory  appeal 
petition  must  be  filed  within  10  days 
after  service  of  a  Judge's  order  or  the 
party  filing  the  interlocutory  appeal 
petition. 

(5)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  Hearing  Clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 


(6)  The  Judge's  order  which  is  the 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  stayed  from  the  time 
the  interlocutory  appeal  petition  is  filed 
until  5  days  after  the  Judicial  Officer's 
ruling  on  the  interlocutory  appeal 
petition  is  served  on  .11  the  parties  to 
the  proceeding. 

§1.168    [Amended] 

21.  Section  1.168  would  be  amended 
as  follows: 

a.  In  paragraph  (e)(1),  the  first 
sentence  would  be  amended  by 
removing  the  word  "reported"  and 
adding  the  words  "transcribed  or 
recorded"  in  its  place. 

b.  In  paragraph  (e)(2).  the  first 
sentence  would  be  amended  by 
removing  the  word  "he"  and  by  adding 
the  words  "the  party"  in  its  place. 

c.  In  paragraph  (e)(2),  the  second 
sentence  would  be  amended  by  adding 
the  words  "or  recording"  immediately 
after  the  word  "transcript". 

d.  Paragraph  (e)(6)  would  be  amended 
by  adding  the  words  "or  recording" 
immediately  after  the  word  "transcript" 
each  of  the  three  times  the  word 
"transcript"  appears. 

e.  Paragraphs  (b).  (c),  (d).  and  (e) 
would  be  redesignated  as  (c).  (d),  (e), 
and  (f)  respectively. 

f.  New  paragraphs  (b)  and  (f)  would  be 
added  to  read  as  follows: 

§1.168    Procedure  for  hearing. 
*        *        *        •        • 

(b)  Manner  of  hearing.  (1)  The  Judge 
shall  file  with  the  Hearing  Clerk  a  notice 
stating  whether  the  hearing  will  be 
conducted  by  telephone,  audio-visual 
telecommunication,  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  and  the  Judge's 
determination  regaining  the  manner  of 
hearing  shall  be  made  in  accordance 
with  paragraphs  (b)(3)  through  (b)(5)  of 
this  section.  If  any  change  in  the  manner 
of  the  hearing  is  made,  the  Judge  shall 
file  with  the  Hearing  Clerk  a  notice  of 
the  change,  which  notice  shall  be  served 
on  the  parties,  unless  it  is  made  during 
the  course  of  an  oral  hearing  and  made 
part  of  the  transcript  or  recording,  or 
actual  notice  is  given  to  the  parties. 

(2)(i)  Any  party  may  move  that  the 
hearing  be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  rather  than  by 
telephone.  Any  motion  that  the  hearing 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 


that  require  the  hearing  to  be  conducted 
other  than  telephonicaliy. 

(ii)  Within  10  days  after  the  Judge 
issues  a  notice  stating  the  manner  in 
which  the  hearing  is  to  be  conducted, 
any  party  may  move  that  the  Judge 
reconsider  the  manner  in  which  the 
hearing  is  to  be  conducted.  Any  motion 
for  reconsideration  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
Judges's  notice. 

(3)  The  hearing  shall  be  conducted  by 
telephone  unless  the  Judge  determines 
that  conducting  the  hearing  by  audio- 
visual telecommunication: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party; 

(iii)  Is  necessary  because  of  the 
importance  of  observing  the  demeanor 
of  any  individual  who  is  expected  to 
testify  at  the  hearing;  or 

(iv)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(4)  It  the  hearing  is  not  conducted  by 
telephone,  the  hearing  shall  be 
conducted  by  audio-visual 
telecommunication  unless  the  Judge 
determines  that  conducting  the  hearing 
by  i}ersonal  attendance  of  any 
individual  who  is  expected  to 
participate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone  or  audio- visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(5)  Any  determination  by  the  Judge 
that  conducting  the  hearing  by  audio- 
visual telecommunication  or  personal 
attendance  of  any  individual  expected 
to  {>articipate  in  the  hearing  is  necessary 
and  the  basis  for  the  Judge's 
determination  as  provided  in  paragraph 
(b)(3)  or  (b)(4)  of  this  section  must  be 
reduced  to  a  written  order  which  shall 
be  filed  with  the  Hearing  Clerk. 

(6)  A  party  may  appeal  to  the  Judicial 
Officer  the  Judge's  order  issued  under 
this  paragraph  requiring  a  hearing  to  be 
conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing  by  filing  an 
interlocutory  appeal  petition  with  the 
Hearing  Clerk.  No  party  may  file  an 
interlocutory  appeal  petition  within  10 
days  of  the  scheduled  date  of  the 
hearing  and  any  interlocutory  appeal 
petition  must  be  filed  within  10  days 
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after  service  of  a  Judge's  order  on  the 
party  filing  the  interlocutory  appeal 
petition. 

(7)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  dian  die  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  Hearing  Clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(83  The  Judge's  order'which  is  the 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  sta>'ed  from  the  time 
the  interlocutory  appeal  petition  is  filed 
until  10  days  after  the  Judicial  Officer's 
ruling  on  the  interlocutory  appeal 
petition  is  served  on  all  of  the  parties  to 
the  proceeding. 

(f)  Written  statements  of  direct 
testimony.  Unless  the  hearing  is 
scheduled  to  begin  less  than  20  days 
after  the  Judge's  notice  stating  the  time 
of  the  hearing,  each  party  must 
exchange,  in  writing,  with  all  other 
parties,  the  direct  testimony  of  each 
witness  that  the  party  will  call  to 
provide  oral  direct  testimony  at  the 
hearing.  The  written  direct  testimony 
must  be  in  narrative  form  and  must  be 
verified.  The  written  direct  testimony  of 
witnesses  ^lall  be  exchanged  by  the 
parties  at  least  10  days  prior  to  the 
hearing.  The  oral  direct  testimony 
provided  by  a  witness  at  the  hearing 
will  be  limited  to  the  presentation  of  the 
written  direct  testimony,  unless  the 
Judge  finds  that  oral  direct  testimony 
which  is  supplemental  to  the  written 
direct  testimony  would  expedite  the 
proceeding  and  would  not  constitute 
surprise. 


§  1.169    (Amended] 

22.  Section  1.169  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  the  heading  would 
be  revised  to  read  "Corrections  to 
transcript  c^  recording." 

b.  In  paragraph  (aMD.  the  words  "or 
recording"  would  be  added  immediately 
after  the  wonJ  "transcript". 

c.  In  paragraph  (aK2),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  ''transcript"  both  times 
the  word  "transcript"  appears. 

d.  In  paragraph  (a)(3),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 
three  times  the  word  "transcript" 
appears. 

e.  In  paragraph  (c).  in  the  last 
sentence,  the  word  "h«%in"  would  be 
removed. 


§1.170 
23 

as 
a. 


[Amandecq 
Section  1.170  would  be  amended 


foiI(  rws: 


Idbej 


In  paragraph  (a),  in  the  second 
sentence,  the  reference  to  "§  1.167(e)(2)" 
removed  and  "§  1.168(g)(2)" 
in  its  plac& 

paragraph  (c),  the  words  "or 
'  would  be  added  immediately 
word  "transcript", 
paragraph  (i),  in  the  last 
,  the  word  "herein"  would  be 


wou 
added 

b.  li 
recon 
after 

c.  In 
senten  :e 
remov  jd 


d  ng' 
tie 


§1.171 

24 
by  ren|ovmg 


[Amended] 
Section  1.171  would  be  amended 
the  word  "herein". 


§1.172 

25 
as  follbws 

a.  h 
recorc  ing 


after 

b. 

read 


§1.173 


[Amended] 
lection  1.172  would  be  amended 


paragraph  (a),  the  words  "or 
"  would  be  added  immediately 
word  "transcript". 
Paragraph  (e)  would  be  revised  to 
follows: 


t  « ' 


a: 


Motions  and  requests. 


(e)  ( '.ertification  or  appeal  to  the 
Judici  il  Officer.  (1)  Except  as  provided 
in  pai  igraph  (e)(2)  of  this  section,  the 
subm  ssion  or  certification  of  any 
motio  1,  request,  objection,  or  other 
quest]  an  to  the  Judicial  Officer  prior  to 
the  til  le  when  the  Judge's  certification 
of  the  transcript  or  recording  is  filed 
with  t  le  Hearing  Clerk,  shall  be  made 
by  an(   in  the  discretion  of  the  Judge. 
The  Ji  dge  may  either  rule  upon  or 
ceriif  the  motion,  request,  ob)ection,  or 
other  question  to  the  Judicial  Officer, 
but  ndt  both. 

(2)  Any  party  may  appeal  to  the 
Judici  ii  Officer  a  Judge's  order  issued 
undei  §  1.167(b)  to  conduct  a  conference 
by  au  Uo-visvial  telecommunication  or 
perso  lally  attend  a  conference,  or  a 
Judge  s  order  issued  under  §  1.168(b)  to 
condi  ct  a  hearing  by  audio-visual 
telecc  mmunication  or  persooally  attend 
a  hea:  ing. 

§1.17     [Amended] 

26.  Section  1.173  would  be  amended 
as  fol  ows: 

a.  I  I  paragraph  (bHl),  the  words  "or 
herse  f '  would  be  added  immediately 
after  he  word  "himself. 

b.  1 1  paragraph  (bH2),  the  word  "he" 
wou  It  be  removed  and  the  words  "the 
Judge  '  added  in  its  place. 

c.  1 1  paragraph  (bM2),  the  words  "or 
herse  f  would  be  added  immediately 
after  he  word  "himseir'. 

d.  Il  paragraph  (d),  in  the 
intro(  uctory  language,  the  words  "or 


e.  Paragraph  (dX2)  would  be  revised 
to  read  as  set  forth  below. 

f.  Paragraph  (dX7)  would  be 
redesignated  as  paragraph  (d)(9). 

g.  New  paragraphs  (dK7)  and  (dM8) 
would  be  added  to  read  as  set  forth 
below. 

h.  In  paragraph  (e),  the  word  "his  " 
would  be  removed  and  the  words  "the 
Judge's"  added  in  its  place. 

i.  In  paragraph  (e),  the  word  "him" 
woQid  be  removed  and  the  words  "the 
Judge"  would  be  added  in  its  place  both 
times  the  word  "him"  appears. 

§1.173    Judges. 

•        •        •        •        * 

(d)*  *  • 

(2)  Set  the  time,  place  and  manner  of 
any  conference,  set  the  manner  of  the 
hearing,  adjoujn  the  hearing,  and 
change  the  time,  place  and  manner  of 
the  hearing; 
***** 

(7)  Require  each  party  to  provide  all 
other  parties  and  the  Judge  with  a  copy 
of  any  exhibit  that  the  party  intends  to 
introduce  into  evidence  prior  to  any 
hearing  to  be  conducted  by  telephone  or 
audio-visual  telecommunication; 

(8)  Require  that  any  hearing  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
Judge  are  able  to  transmit  documents 
during  the  hearing: 


her," 


would  be  added  immediately  after 


the  w  ord  "him' 


§1.174    [Amended] 

27.  In  §  1.174,  paragraph  (c)  would  be 
amended  by  adding  the  words  "or 
recording"  after  the  word  "transcript". 

PART  47-AULES  OF  PRACTICE 
UNDER  THE  PERISHABLE 
AGRICULTURAL  COMMOOITIES  ACT 

28.  The  authority  citation  for  part  47 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  499o:  7  CFR 
2.17(a)(8)(xiii),2.50(a)(8)(xiii). 

§47.2    [Amended] 

29.  Section  47.2  would  be  amended  as 
follows: 

a.  In  paragraph  (c).  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

b.  In  paragraph  (e),  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

c.  In  paragraph  (f),  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

d.  In  para^aph  (h),  the  words  "or 
her"  would  be  added  imn>ediately  after 
the  word  "his". 
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§47.3    [Amended] 

30.  Section  47.3  would  be  amended  as 
follows: 

a.  In  paragraph  (b)(1),  in  the  first 
sentence,  the  word  "his"  would  be 
removed  and  the  words  "the  Director's" 
added  in  its  place. 

b.  Paragraph  (c)  would  be  revised  to 
read  as  follows: 

§  47.3    Institution  of  proceedings. 

•        •        •        •        * 

(c)  Status  of  person  filing  informal 
complaint.  The  person  filing  an 
informal  reparation  complaint  shall  not 
be  a  party  to  any  disciplinary 
proceeding  which  may  be  instituted  as 
a  result  of  the  informal  reparation 
complaint.  The  person  filing  an 
informal  reparation  complaint  shall 
have  no  legal  status  in  the  reparation 
proceeding,  except  as  he  or  she  may  be 
subpoenaed  as  a  witness  or  deposed 
without  expense  to  him  or  her. 

§47.4    [Amended] 

31.  In  section  47.4,  paragraph  (b)(2) 
would  be  amended  by  removing  the 
words  "of  this  part". 

§47.5    [Amended] 

32.  Section  47.5  would  be  amended 
by  removing  the  words  "of  these 
regulations  in  this  part"  both  times  the 
words  appear  and  revising  the  last 
sentence  to  read  as  follows:  "In 
addition,  except  to  the  extent  that  they 
are  inconsistent  with  §§  1.130  through 
1.151  of  this  chapter,  §§47.1  through 
47.5  and  47.46  are  also  applicable  to 
procedures  governing  the  filing  and 
disposition  of  formal  complaints  and 
other  moving  papers  relating  to 
administrative  proceedings  to  enforce 
the  Act  pursuant  to  §§  1.130  through 
1.151  of  this  chapter. 

§47.11    [Amended] 

33.  Section  47.11  would  be  amended 
as  follows: 

a.  In  paragraph  (b),  in  the  second 
sentence,  the  word  "he"  would  be 
removed  and  the  words  "the  Secretary" 
would  be  added  in  its  place. 

b.  In  paragraph  (c),  in  the  introductory 
language,  the  words  "elsewhere  in  the 
regulations"  would  be  removed. 

c.  In  paragraph  (c),  in  the  introductory 
language,  the  words  "or  her"  would  be 
added  immediately  after  the  word 

«*1    •    I  I  ft 

him  . 

d.  Paragraph  (c)(2)  would  be  revised 
to  read  as  set  forth  below. 

e.  Paragraph  (c)(9)  would  be 
redesignated  as  (c)(13). 

f.  New  paragraphs  (c)(9).  (c)(10), 
(c)(ll),  and  (c)(12)  would  be  added  to 
read  as  set  forth  below. 


g.  In  paragraph  (d).  the  word  "him" 
would  be  removed  and  the  words  "the 
examiner"  added  in  its  place. 

§47.11    Examiners. 

***** 

(cj*  *  • 

(2)  Set  the  time,  place,  and  manner  of 
the  hearing,  adjourn  the  hearing,  and 
change  the  time,  place,  and  manner  of 
the  hearing; 
***** 

(9)  Require  each  party  to  provide  all 
other  parties  and  the  examiner  with  a 
copy  of  any  exhibit  that  the  party 
intends  to  introduce  into  evidence  prior 
to  any  hearing  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(10)  Require  each  party  to  provide  all 
other  parties  with  a  copy  of  any 
document  that  the  party  intends  to  use 
to  examine  a  deponent  prior  to  any 
deposition  to  he  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(11)  Require  that  any  hearing  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
examiner  are  able  to  transmit 
documents  during  the  hearing: 

(12)  Require  that  any  deposition  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  are  able 
to  transmit  documents  during  the 
deposition; 


§47.12    [Amended] 

34.  Section  47.12  (b),  (c),  and  (d) 
would  be  amended  by  removing  the 
word  "he"  and  adding  the  words  "the 
petitioner". 

§47.13    [Amended] 

35.  Section  47.13  would  be  amended 
as  follows: 

a.  In  paragraph  (a)(1),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript". 

b.  Paragraph  (b)  would  be  revised  to 
read  as  follows: 

§  47.13    Motions  and  requests. 

***** 

(b)  Certification  or  appeal  to  the 
Secretary.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
submission  or  certification  of  any 
motion,  request,  objection,  or  other 
question  to  the  Secretary  prior  to 
transmittal  of  the  record  to  the  Secretary 
as  provided  in  this  part  shall  be  made 
by  and  in  the  discretion  of  the  examiner. 
The  examiner  may  either  rule  upon  or 
certify  the  motion,  request,  objection,  or 
other  question  to  the  Secretary,  but  not 
both; 


(2)  Any  party  may  appeal  to  the 
Secretary  an  examiner's  order  issued: 

(i)  Under  §  47.14(c)  to  conduct  a 
conference  by  audio-visual 
telecommunication  or  personally  attend 
a  conference; 

(ii)  Under  §  47.15(c)  to  conduct  a 
hearing  by  audio-visual 
telecommunication  or  personally  attend 
a  hearing;  or 

(iii)  Under  §  47.16(b)  to  conduct  a 
deposition  by  audio-visual 
telecommunication  or  personally  attend 
a  deposition. 

36.  Section  47.14  would  be  revised  to 
read  as  follows: 

§  47.1 4    Conferences. 

(a)  In  any  proceeding  in  which  it 
appears  that  a  conference  will  expedite 
the  proceeding,  the  examiner,  at  any 
time  prior  to  or  during  the  course  of  the 
oral  hearing,  may  request  the  parties  or 
their  counsel  to  appear  at  a  conference 
before  the  examiner  to  consider: 

(1)  The  simplification  of  the  issues; 

(2)  The  necessity  or  the  desirability  of 
amendments  to  the  pleadings; 

(3)  The  possibility  of  obtaining 
stipulations  of  fact  and  of  documents 
which  will  avoid  unnecessary  proof; 

(4)  The  limitation  of  the  number  of 
expert  or  other  witnesses;  or 

(5)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(b)  No  transcript  or  recording  of  the 
conference  shall  be  made.  If  the 
conference  is  conducted  by 
correspondence,  the  examiner  shall 
forward  copies  of  letters  and  documents 
to  the  parties  as  circumstances  require. 
The  correspondence  in  connection  with 
a  conference  shall  not  be  part  of  the 
record.  The  examiner  shall  prepare  and 
file  for  the  record  a  written  summary  of 
the  action  agreed  upon  or  taken  at  the 
conference,  which  shall  incorporate  any 
written  stipulations  or  agreements  made 
by  the  parties  at  the  conference  or  as  a 
result  of  the  conference. 

(c)  Manner  of  the  Conference.  (1)  The 
conference  shall  be  conducted  by 
telephone  or  correspondence  unless  the 
examiner  determines  that  conducting 
the  conference  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  conference  by  telephone  or 
correspondence; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

(2)  If  the  conference  is  not  conducted 
by  telephone  or  correspondence,  the 
conference  shall  be  conducted  by  audio- 
visual telecommunication  unless  the 
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examiner  determines  that  conducting 
the  conferenoe  by  personal  attendance 
of  any  indfvidual  who  is  expected  to 
participate  in  the  conference: 

(i)  Would  cost  less  than  conducting 
the  conference  by  audio-visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  conference. 

(3)  Any  determination  by  the 
examiner  that  conducting  the 
conference  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  conference  is 
necessary  and  the  basis  for  the 
examiner's  determination  as  provided  in 
paragraph  (cKD  or  (cK2)  of  this  section 
must  be  reduced  to  a  written  order  and 
filed  with  the  Hearing  Qerk,  unless  the 
examiner  orders  the  conference  to  be 
conducted  by  audio-visual 
telecommunication  during  a  hearing 
that  is  being  conducted  by  audio-visual 
telecommunication  or  the  personal 
attendance  of  an  individual  at  a 
conference  to  be  held  during  a  hearing 
»  and  that  individual  is  personally 
attending  the  hearing. 

■(4)  A  l>arty  may  appeal  to  the 
Secretary  the  examiner's  order  issued 
under  this  paragraph  requiring  a 
conference  to  be  conducted  by  audio- 
visual telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  conference  by  filing 
an  interlocutory  appeal  petition  with 
the  Hearing  Clerk.  No  party  may  file  an 
interlocutory  appeal  petition  wathin  5 
days  of  the  scheduled  date  of  the 
conference  and  any  interlocutory  appeal 
petition  must  be  filed  uithin  10  days 
after  service  of  an  examiner's  order  on 
the  party  fihng.the  interlocutory  appeal 
petition. 

(5)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  Hearing  Clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(6)  The  examiner's  order  which  is  the 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  stayed  from  the  time 
the  interiocutory  appeal  petition  is  filed 
until  5  days  after  the  Secretary's  ruling 
on  the  interiocutory  appeal  petition  is 
served  on  »!1  of  the  parties  to  the 
proceeding. 

§47.15   [Anwnded] 

37.  Section  47.15  would  be  amended 
as  follows- 


Para  ;raph  (c)  would  be  revised  to 
forth  below, 
paragraph  (dH2),  the  word  ■"he" 
removed  and  the  words  "the 

Id  be  added  in  its  place, 
ragraph  (d)(2),  the  words  "or 
vvoijld  be  added  immediately  after 
his", 
paragraph  (d)(3)(i),  the  words  "or 
be  added  immediately  after 
him", 
ragraphs  (f)(2)(i),  the  words 
recoiling"  would  be  added 

ly  after  the  word  "transcript" 
tim#s  the  word  "transcript" 


a 
read  as 

b.  In 
would  be 
party" 

c.  In  pi 
her" 
the  word 

d.In 
her"  w 
the  word 

e.  In  pi 


w  )Ul 


oildl 


or 
immedi 
both 
appears 

f.In 
would  b« 
"docume  nt 


paragraph  (f)(6)(ii),  "recording,' 
added  immediately  after 
,"  both  times  "document." 


pi 


appears 

g.  In 
recordin 
after  the 
times  th< 

h.  In 


P' 
sentence 

providec 

words 

added  in 

i.  In  p< 

sentence 


removec 
would 
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heading 


k.  In 
record 
after 
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1 


respecti 
m.  A 
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ragraph  (f)(8),  the  words  "or 

would  be  added  immediately 
vord  "transcript"  the  three 
word  'transcript"  appears, 
ragraph  (g).  in  the  first* 
the  words  "hereinafter 
'  would  be  removed  and  the 
rovided  in  this  part"  would  be 
their  place. 

ragraph  (g),  in  the  second 
the  word  "he"  would  be 
and  the  words  "the  examiner" 
added  in  its  place, 
graph  (h),  the  paragraph 
vould  be  revised  to  read 
Transa  ipt  or  recording." 

p  iragraph  (h),  the  words  "or 
"  would  be  added  immediately 
the^vord  "transcript"  both  times 

"transcript"  appears. 
Paraferaphs  (f),  (g),  and  (h)  would  be 
redesign  ited  as  (g),  (h),  and  (i) 
lely. 

paragraph  (f)  would  be 
read  as  set  forth  below. 


p«ra^ 


r  ew  1 


>ral  hearing  before  examiner. 


(c)  Til  w,  place,  and  manner.  (1)  if 
and  whe  a  the  proceeding  has  reached 
the  stage  of  oral  hearing,  the  examiner, 
giving  a  reful  consideration  to  the 
convenii  nee  of  the  parties,  shall  set  a 
time  for  learing  and  shall  file  with  the 
hearing  i  ilerk  a  notice  stating  the  time 
and  plac  i  of  hearing.  Unless  the  parties 
otherwns  e  agree,  the  place  of  the  hearing 
shall  be  he  place  in  which  the 
respond  snt  is  engaged  in  business.  This 
notice  sAall  state  whether  the  hearing 
will  be  c  inducted  by  telephone,  audio- 
visual t«  ecommunication,  or  personal 
attendaii  ce  of  any  individual  expected 
to  partic  pate  in  the  hearing  and  the 
examine  r's  determination  regarding  the 
manner  )f  the  hearing  dial!  be  made  in 
accordai  ice  with  paragraphs  (c)(3)  and 
(cK4)  of  ills  section.  If  any  change  in 
the  timej  place,  or  manner  of  the  hearing 


is  made,  the  examiner  shall  file  with  the 
bearing  clerk  a  notice  of  the  change.  The 
notice  of  any  change  in  the  time,  place, 
or  maniwr  of  the  hearing  shall  be  served 
on  the  parties,  unless  it  is  made  during 
the  course  of  an  oral  hearing  and  made 
part  of  the  transcript  or  recording,  or 
actual  notice  is  given  to  the  parties. 

(2)(i)  If  and  when  the  proceeding  has 
reached  the  stage  of  oral  hearing,  any 
party  may  move  that  the  hearing  be 
conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  rather  than  by 
telephone.  Any  motion  that  the  hearing 
be  conducted  by  audio-visual 
telecommimication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  end  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  telephonically. 

(ii)  Within  10  days  after  the  examiner 
issues  a  notice  stating  the  manner  in 
which  the  hearing  is  to  be  conducted, 
any  party  may  move  that  the  examiner 
reconsider  the  manner  in  which  the     • 
hearing  is  to  be  conducted.  Any  motion 
for  reconsideration  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
examiner's  notice. 

(3)  The  hearing  shall  be  conducted  by 
telephone  unless  the  examiner 
determines  that  conducting  the  hearing 
by  audio-visual  telecommunication: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party; 

(iii)  Is  necessary  because  of  the 
importance  of  observing  the  demeanor 
of  any  individual  who  is  expected  to 
testify  at  the  hearing;  or 

(iv)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(4)  If  the  hearing  is  not  conducted  by 
telephone,  it  shall  be  conducted  by 
audio-visual  telecommunication  unless 
the  examiner  determines  that 
conducting  the  hearing  by  personal 
attendance  of  any  individual  who  is 
expected  to  participate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone  or  audio- visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 


(5)  Any  determination  by  the 
examiner  that  conducting  the  hearing  by 
audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the  hearing  is 
necessary  and  the  basis  for  the 
examiner's  determination  as  provided  in 
paragraphs  (c)(3)  or  (c)(4)  of  this  section 
must  be  reduced  to  a  written  order 
which  shall  be  filed  with  the  hearing 
clerk. 

(6)  A  party  may  appeal  to  the 
Secretary  the  examiner's  order  issued 
under  this  paragraph  requiring  a  hearing 
to  be  conducted  by  audio- visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing  by  filing  an 
interlocutory  appeal  petition  with  the 
hearing  clerk.  No  party  may  file  an 
interiocutory  appeal  petition  within  10 
days  of  the  scheduled  date  of  the 
hearing  and  any  interlocutory  appeal 
petition  must  be  filed  within  10  days 
after  service  of  an  examiner's  order  on 
the  party  filing  the  interlocutory  appeal 
petition. 

(7)  Within  10  days  after  the  service  of 
-  a  copy  of  an  interlocutory  appeal 

petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  hearing  clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(8)  The  examiner's  order  which  is  the 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  stayed  from  the  time 
the  interlocutory  appeal  petition  is  filed 
until  10  days  after  the  Secretary's  ruling 
on  the  interlocutory  appeal  petition  is 
served  on  all  of  the  parties  to  the 
proceeding. 

(f)  Written  statements  of  direct 
testimony.  Unless  the  hearing  is 
scheduled  to  begin  less  than  20  days 
after  the  examiner's  notice  stating  the 
time  of  the  hearing,  each  party  must 
exchange,  in  writing,  with  all  other 
parties,  the  direct  testimony  of  each 
witness  that  the  party  will  call  to 
provide  oral  direct  testimony  at  the 
hearing.  The  written  direct  testimony 
must  be  in  narrative  form  and  must  be 
verified.  The  written  direct  testimony  of 
witnesses  shall  be  exchanged  by  the 
parties  at  least  10  days  prior  to  the 
bearing.  The  oral  direct  testimony 
provided  by  a  witness  at  the  hearing 
will  be  limited  to  the  presentation  of  the 
written  direct  testimony,  unless  the 
examiner  finds  that  oral  direct 
testimony  which  is  supplemental  to  the 
written  direct  testimony  would  expedite 
the  proceeding  and  would  not  constitute 
surprise. 


§47.16    [Amended] 

38.  Section  47.16  would  be  amended 
as  follows: 

a.  Paragraphs  (a)(3)  and  (a)(4)  would 
be  revised  and  paragraphs  (a)(5)  and 
(a)(6)  would  be  added  to  read  as  set 
forth  below. 

b.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

c.  Paragraph  (d)(1)  would  be  revised 
to  read  as  set  forth  below. 

d.  In  paragraph  (e),  in  the  first 
sentence,  the  word  "him"  would  be 
removed  and  the  words  "the  officer" 
added  in  its  place. 

e.  In  paragraph  (e),  in  the  second 
sentence,  the  word  "He"  would  be 
removed  and  the  words  "The  officer" 
added  in  its  place. 

§47.16    Depositions. 

.     (a)  *  *  * 

(3)  the  proposed  time  of  the 
deposition  which,  unless  otherwise 
agreed,  shall  be  at  least  30  days  after  the 
date  of  the  mailing  of  the  application: 

(4)  the  proposed  place  of  the  deposition; 

(5)  the  proposed  manner  in  which  the 
deposition  is  to  be  conducted 
(telephone,  audio-visual 
telecommunication,  or  by  personal 
attendance  of  the  individuals  who  are 
expected  to  participate  in  the 
deposition);  and  (6)  the  reasons  for 
taking  the  deposition. 

(b)  Examiner's  order  for  taking  - 
deposition.  (1)  If,  after  examination  of 
the  apphcation.  the  examiner  is  of  the 
opinion  that  the  deposition  should  be 
taken,  the  examiner  shall  order  the 
taking  of  the  deposition.  The  order  shall 
be  filed  with  the  hearing  clerk  and  shall 
be  served  by  the  hearing  clerk  upon  the 
parties  in  accordance  with  §47.4. 

(2)  The  order  shall  state: 

(i)  The  time  of  the  deposition  (which 
unless  otherwise  agreed  shall  not  be  less 
than  20  days  after  the  filing  of  the 
order); 

(ii)  "The  place  of  the  deposition; 

(iii)  The  maimer  of  the  deposition 
(telephone,  audio- visual 
telecommunication,  or  personal 
attendance  of  those  who  are  to 
participate  in  the  deposition); 

(iv)  The  name  of  the  officer  before 
whom  the  deposition  is  to  be  made;  and 

(v)  The  name  of  the  deponent. 

(3)  The  deposition  shall  be  conducted 
by  telephone  unless  the  examiner 
determines  that  conducting  the 
deposition  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  deposition  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  disposition. 


(4)  If  the  deposition  is  not  conducted 
by  telephone,  the  deposition  shall  be 
conducted  by  audio-visual 
telecommunication  unless  the  examiner 
determines  that  conducting  the 
deposition  by  personal  attendance  of 
any  individual  who  is  expected  to 
participate  in  the  hearing: 

(i)  Would  cest  less  than  conducting 
the  deposition  by  telephone  or  audio- 
visual telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  deposition. 

(5)  Any  determination  by  the 
examiner  that  conducting  the  deposition 
by  audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the  deposition 
is  necessary  and  the  basis  for  the 
examiner's  determination  as  provided  in 
paragraph  {b)(3)  or  (b)(4)  of  this  section 
must  be  reduced  to  a  written  order 
which  shall  be  filed  with  the  hearing 
clerk. 

(6)  A  party  may  appeal  to  the 
Secretary  the  examiner's  order  issued 
under  this  paragraph  requiring  a 
deposition  to  be  conducted  by  audio- 
visual telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  deposition  by  fiUng 
an  interlocutory  appeal  petition  with 
the  hearing  clerk.  No  party  may  file  an 
interlocutory  appeal  petition  within  10 
days  of  the  scheduled  date  of  the 
deposition  and  any  interlocutory  appeal 
petition  must  be  filed  within  10  days 
after  service  of  an  examiner's  order  on 
the  party  filing  the  interlocutory  appeal 
petition. 

(7)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  hearing  clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(8)  The  examiner's  order  which  is  the 
subject  of  a  party's  interlocutory  appeal 
petition  shall  be  stayed  from  the  time 
the  interiocutory  appeal  petition  is  filed 
until  10  days  after  the  Secretary's  ruling 
on  the  interlocutory  apf>eal  petition  is 
served  on  all  of  the  parties  to  the 
proceeding. 

(d)  Procedure  on  examination.  (1)  The 
deponent  shall  be  examined  imder  oath 
or  affirmation  and  shall  be  subject  to 
cross-examination.  The  testimony  of  the 
deponent  shall  be  recorded  by  the 
officer  or  some  person  under  the 
officer's  direction.  In  lieu  of  oral 
examination,  parties  may  transmit 
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written  questions  to  the  officer  prior  to 
examination  and  the  officer  shall 
propound  the  written  questions  to  the 
deponent. 


$47.17   [Amended] 

39.  In  §47.17,  paragraph  (c),  the  last 
sentence  would  be  amended  by 
removing  the  words  "of  this  part". 

$47.19    [Amended] 

40.  Section  47.19  would  be  amended 
as  follows: 

a.  In  paragraph  (a),  the  heading  would 
be  revised  to  read  "Certifiation  of 
transcript  or  recording". 

b.  In  paragraph  (a),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 
five  times  the  word  "transcript" 
appears. 

c.  In  paragraph  (a),  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his"  both  times  time  the  word 
"his"  appears. 

d.  In  paragr^h  (a)  of  the  word  "he" 
would  be  removed  and  the  words  "the 
examiner"  added  in  its  place  both  times 
the  word  "he"  appears. 

e.  In  paragraph  (b),  in  the  second 
sentence,  the  words  "or  she"  would  be 
added  immediately  after  the  word  "he". 

f.  In  paragraph  (d)(3),  the  word  "his" 
would  be  removed  and  the  words  "the 
party's"  would  be  added  in  its  place. 

g.  In  paragraph  (d)(6),  in  the  first 
sentence,  the  words  "or  her"  would  be 
added  immediately  after  the  word  "his". 

h.  In  paragraph  (e)  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

$47.20    [Amended] 

41.  Section  47.20  would  be  amended 
as  follows: 

a.  In  paragraph  (b)(2)  the  words  "or 
she"  would  be  added  immediately  after 
the  word  "he"  both  times  the  word  "he" 
appears. 

b.  In  paragraph  (h)  the  words  "(or 
she)"  would  be  added  immediately  after 
the  word  "he"  both  times  the  word  "he" 
appears. 

c.  In  paragraph  (k)  the  words  "or  her" 
would  be  added  immediately  after  the 
word  "his". 

d.  In  paragraph  (1)  the  words  "or  her" 
woujd  be  added  immediately  after  the 
word  "his". 

$47.21    [Amended] 

42.  Section  47.21  would  be  amended 
by  adding  the  words  "or  recording" 
immediately  after  the  word  "transcript" 
and  by  removing  the  word 
"prehearing".  . 


$47 


4i 


22    [Amended] 

.  In  §  47.22,  paragraph  (a)  would  be 
amended  by  removing  the  reference  to 
7.15(g)"  and  adding  "§  47.15(h)"  in 
lace. 


'§ 


Its 


$47  23 


41 


[Amended] 

.  Section  47.23  would  be  amended 
1  emoving  the  word  "he"  and  adding 
thelwords  "the  Secretary"  in  its  place 
of  the  three  times  the  word  "he" 
and  by  adding  the  words  "or 
immediately  after  the  word  "his" 
of  the  three  times  the  word  "his" 


by 


eac  1 
app  ears; 
her 
eac  1 
app  ears. 

$47  24    [Amended] 

4  ).  In  §  47.24,  paragraph  (a)  would  be 
amended  by  removing  the  word  "he" 
adding  the  words  "the  Secretary"  in 
ilace  both  times  the  word  "he" 
apdears. 


anc 
its 


$47 


Iha 

req 

prei 

hea 

sha 

ev 

rei 

by 


$47  25    [Amended] 

4  J.  In  §  47.25,  paragraph  (e)  would  be 
ami  nded  by  removing  the  words  "the 
reg  ilations  in",  and  by  adding  the 
wo  ds  "or  her"  immediately  after  the 
wo|d  "him". 

$47(46    [Amended] 

4  ^  Section  47.46  would  be  amended 
by  emoving  the  word  "he"  and  adding 
the  words  "the  Secretary"  both  times 
the  word  "he"  appears;  and  adding  the 
woi  ds  "or  her"  immediately  after  the 
woi  d  "his". 

$47  47    [Amended] 

4  }.  Section  47.47  would  be  amended 
as  qillows: 

In  the  introductory  language,  the 
reference  to  "7  CFR  47.2  (a)  through  (h)" 
wo  lid  be  removed  and  "§§  47.2  (a) 
thri  lugh  (h)"  added  in  its  place. 

In  the  introductory  language,  the 
refA^nce  to  "7  CFR  47.47  through 
47.1  (8"  would  be  removed  and  "§§  47.47 
through  47.68"  added  in  its  place. 

Section  47.47  would  be  amended 
by  emoving  all  paragraph  designations 
anc  placing  the  definitions  in 
alp  labetical  order. 

$47  49    [Amended] 

4  ).  In  section  47.49,  paragraph  (f) 
wo  lid  be  revised  to  read  as  follows: 


49    Determinations 


(  )(1)  The  presiding  officer  will  order 
an  oral  hearing  be  held  if  one  is 
lested  by  the  petitioner,  or  if  the 
iiding  officer  determines  that  an  oral 
heaping  is  necessary.  A  verbatim  record 

1  he  made  of  the  hearing.  In  the 
eveht  that  an  oral  hearing  is  neither 
^q  lested  by  the  petitioner,  nor  ordered 
^  he  presiding  officer,  the  presiding 
offter  shall  provide  the  petitioner  a 


copy  of  the  official  file,  and  give  the 
parties  an  opportunity  to  submit 
documents  and  other  evidence  to 
support  their  positions,  as  well  as 
written  arguments  p)ertaining  to  their 
positions. 

(2)  The  hearing  shall  be  conducted  by 
telephone  unless  the  presiding  officer 
determines  that  conducting  the  hearing 
by  audio-visual  telecommunication: 

(i)  Would  cost  less  than  conducting 
the  hearing  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party; 

(iii)  Is  necessary  because  of  the 
importance  of  observing  the  demeanor 
of  any  individual  who  is  expected  to 
testify  at  the  hearing:  or 

(ivj  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(3)  If  the  hearing  is  not  conducted  by 
telephone,  the  hearing  shall  be 
conducted  by  audio-visual 
telecommunication  unless  the  presiding 
officer  determines  that  conducting  the 
hearing  by  personal  attendance  of  any 
individual  who  is  exp>ected  to 
participate  in  the  hearing: 

(i)  VVould  cost  less  than  conducting 
the  hearing  by  telephone  or  audio-visual 
telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  hearing. 

(4)  Any  determination  by  the 
presiding  officer  that  conducting  the 
hearing  by  audio-visual 
telecommunication  or  p)ersonal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing  is  necessary 
and  the  basis  for  the  presiding  officer's 
determination  as  provided  in  paragraph 
(f)(2)  or  (f)(3)  of  this  section  must  be 
reduced  to  a  written  order  which  shall 
be  filed  with  the  Administrator. 

(5)  A  party  may  appeal  to  the 
Administrator  the  presiding  officer's 
order  issued  under  this  paragraph 
requiring  a  hearing  to  be  conducted  by 
audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the  hearing  by 
filing  an  interlocutory  appeal  petition 
with  the  Administrator.  No  party  may 
file  an  interlocutory  appeal  petition 
within  10  days  of  the  scheduled  date  of 
the  hearing  and  any  interlocutory 
appeal  petition  be  filed  within  10  days 
after  service  of  a  presiding  officer's 
order  on  the  party  filing  the 
interlocutory  appeal  petition. 

(6)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
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with  the  Administrator  a  respKinse  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(7)  The  presiding  officer's  order 
which  is  the  subject  of  a  party's 
interlocutory  appeal  petition  shall  be 
stayed  fix>m  the  time  the  interlocutory 
appwal  petition  is  filed  until  10  days 
after  the  Administrator's  ruling  on  the 
interiocutory  appeal  petition  is  served 
on  all  of  the  parties  to  the  proceeding. 

50.  Section  47.53  would  be  revised  to 
read  as  follows: 

$  47.53    Notice  of  time,  place,  and  manner 
of  hearing  and  provision  of  tf»e  official  file. 

(a)  Upon  assignment  of  the  matter  for 
oral  hearing,  the  presiding  officer  shall 
noti^  the  parties  by  serving  them  with 
copies  of  the  notice  of  hearing,  stating 
the  time  and  place  of  the  hearing.  The 
notice  shall  state  whether  the  oral 
hearing  will  be  conducted  by  telephone, 
audio-visual  telecommunication,  or 
personal  attendance  of  any  individual 
expected  to  attend  the  hearing,  and  the 
presiding  officer's  determination 
regarding  the  manner  of  the  hearing 
shall  be  made  in  accordance  with 
§47.49(0(2)  through  §47.49(fl(4).  The 
parties  will  be  notified  as  soon  as 
possible  of  any  change  in  the  time, 
place,  or  manner  of  the  hearing. 

(b)  If  the  presiding  officer  orders  an 
oral  hearing,  any  party  may  move  that 
the  hearing  be  conducted  by  audio- 
visual telecommunication  or  personal 
attendance  of  any  individual  exf)ected 
to  attend  the  hearing  rather  than  by 
telephone.  Any  motion  that  the  hearing 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  teiephonically. 

(c)  Within  10  days  after  the  presiding 
officer  issues  a  notice  stating  the 
manner  in  which  the  hearing  is  to  be 
conducted,  any  party  may  move  that  the 
presiding  officer  reconsider  the  manner 
in  which  the  hearing  is  to  be  conducted. 
Any  motion  for  reconsideration  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
presiding  officer's  notice. 

(d)  Upon  assignment  of  the  matter  for 
oral  hearing,  the  presiding  officer  shall 
make  the  official  file  a  part  of  the 
records  of  the  proceeding  and  shall 
provide  the  petitioner  with  a  copy  of  the 
official  file. 


$47^   [Amended] 

51.  Section  47.56  would  be  amended 
"as  follows: 

a.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

b.  Paragraphs  (g)  and  (h)  would  be 
redesignated  as  paragraphs  (i)  and  (j) 
respectively. 

c.  New  paragraphs  (g)  and  (h)  would 
be  added  to  read  as  set  forth  below. 

$  47.56    Powers  of  presiding  officer. 

•  *         •         »        • 

(b)  Set  the  time,  place,  and  manner  of 
the  hearing,  adjourn  the  hearing,  and 
change  the  time,  place,  and  manner  of 
the  hearing; 

•  *        •        •        * 

(g)  Require  each  party  to  provide  all 
other  parties  and  the  presiding  office 
with  a  copy  of  any  exhibit  that  the  party 
intends  to  introduce  into  evidence  prior 
to  any  hearing  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(h)  Require  that  any  hearing  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
presiding  officer  are  able  to  transmit 
documents  during  the  hearing; 

•  •        •        *        • 

$47.58    [Amended] 

52.  Section  47.58  would  be  amended 
as  follows: 

a.  In  paragraph  (b),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  both  times 
the  word  "transcrijpt"  appears. 

b.  In  paragraph  (f),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  both  times 
the  word  "transcript"  appears. 

c.  Paragraphs  (a),  (b),  (c),  (d),  (e),  and 
(0  would  be  redesignated  as  (b).  (c).  (d), 
(e),  (0,  and  (g)  respectively. 

d.  A  new  paragraph  (a)  would  be 
added  to  read  as  follows: 

$47.58   Evidefica. 

(a)  Written  statements  of  direct 
testimony.  Unless  the  hearing  is 
scheduled  to  begin  less  than  20  days 
after  the  presiding  officer's  notice 
stating  the  time  of  the  hearing,  each 
party  must  exchange,  in  writing,  with 
all  other  parties,  the  direct  testimony  of 
each  witness  that  the  party  will  call  to 
provide  oral  direct  testimony  at  the 
hearing.  The  written  direct  testimony 
must  be  in  narrative  form  and  must  be 
verified.  The  written  direct  testimony  of 
witnesses  shall  be  exchanged  by  the 
parties  at  least  10  days  prior  to  the 
hearing.  The  oral  direct  testimony 
provided  by  a  witness  at  the  hearing 
will  be  limited  to  the  presentation  of  the 
written  direct  testimony,  unless  the 


presiding  officer  finds  that  oral  direct 
testimony  which  is  supplemental  to  the 
written  direct  testimony  would  expedite 
the  proceeding  and  would  not  constitute 
surprise. 


$47.59    [Amended] 

53.  Section  47.59  would  be  amended 
as  follows: 

a.  The  section  heading  would  be 
revised  to  read  "Filing  transcripts  or 
recordings  and  exhibits." 

b.  In  section  47.59.  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 
five  times  the  word  "transcript" 
appears. 

54.  Section  47.60  would  be  revised  to 
read  as  follows: 

S  47.60    Transcript  or  recording. 

Hearings  shall  be  recorded  verbatim 
by  electronic  recording  device.  If  a  party 
requests  the  transcript  of  a  bearing  or 
part  of  a  hearing  and  the  presiding 
officer  determines  that  the  disposition 
of  the  proceeding  would  be  expedited 
by  a  transcript  of  the  hearing  or  part  of 
a  hearing,  the  presiding  officer  shall 
order  the  verbatim  transcription  of  the 
recording  as  requested  by  the  party.  The 
presiding  officer's  order  to  transcribe  a 
hearing  or  part  of  a  hearing  and  the 
basis  for  the  order,  as  provided  in  this 
paragraph,  must  be  reduced  to  a  written 
order  and  filed  with  the  Hearing  Clerk. 
The  recordings  or  transcripts  of  hearings 
shall  be  made  available  to  any  person  at 
actual  cost  of  duplication. 

$47.62    [Amended] 

55.  In  §47.62.  the  last  sentence  would 
be  amended  by  removing  the  words  "of 
this  part". 

PART  50— RULES  OF  PRACTICE 
GOVERNING  WITHDRAWAL  OF 
INSPECTION  AND  GRADING 
SERVICES 

56.  The  authority  citation  for  part  50 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  1621  et  sea.;  7  CFR 
2.35.2.41. 

57.  Part  50  would  be  revised  to  read 
as  follows: 

Subpart  A— General 

Sec. 

50.1    Scope  and  applicability  of  rules  of 
practice. 

Subpart  B— Supplemental  Rules  of  Pracltca 

50.10  Definitions. 

50.11  Conditional  withdrawal  of  service. 

50.12  .Summary  suspension  of  service 


Subpart  A— General 

$  50.1    Scop«  and  applicability  of  rules  of 
practica. 

(a)  The  rules  of  practice  governing 
formal  adjudicatory  proceedings 
instituted  by  the  Secretary  under 
various  statutes  promulgated  in  §§  1.130 
through  1.151  of  this  title  are  rules  of 
practice  applicable  to  adjudicatory 
proceedings  under  the  regulations 
promulgated  under  7  U.S.C.  1621  et  seq. 
for  denial  or  withdrawal  of  inspection, 
certification,  or  grading  service.  In 
addition,  the  supplemental  rules  of 
practice  in  subpart  B  of  this  part  shall 
be  applicable  to  adjudicatory 
proceedings  under  the  regulations 
promulgated  under  7  U.S.C.  1621  etseq. 
for  denial  or  withdrawal  of  inspection, 
certification,  or  grading  service. 

(b)  Neither  the  rules  of  practice  in 
§§  1.130  through  1.151  of  this  title  nor 
the  supplemental  rules  of  practice  in 
subpart  B  of  this  part  modify  existing 
procedures  for  refusing  to  inspect, 
grade,  or  certify  a  specific  lot  a  product 
because  of  adulteration,  improper 
preparation  of  the  lot  for  grading, 
improper  presentation  of  the  Jot  for 
grading,  or  because  of  failure  to  comply 
with  any  similar  requirements  set  forth 
in  applicable  regulations. 

Subpart  B — Supplemental  Rules  of 
Practice 

§50.10    Definitions. 

Director.  The  Director  of  the  Division 
or  any  employee  of  the  Division  to 
whom  authority  to  act  in  his  or  her 
stead  is  delegated. 

Division.  The  Division  of  the 
Agricultural  Marketing  Service,  United 
States  Department  of  Agriculture, 
initiating  the  withdrawal  of  inspection, 
certification,  or  grading  service. 

Mailing.  Depositing  an  item  in  the 
United  States  Mail  with  postage  affixed 
and  addressed  as  necessary  to  cause  the 
item  to  be  delivered  to  the  address 
shown  by  ordinary  mail,  certified  mail, 
or  registered  mail. 


excepi 

the 

been 
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withd  awal,  whenever  it  is  feasible  to 
provi(  B  such  an  advance  written  notice. 
If  advi  nee  written  notice  is  not  given, 
the  wi  iidrawal  action  and  the  reasons 
for  the  withdrawal  shall  be  confirmed  as 
promf  tly  as  circumstances  permit, 
where  the  deficiency  which  is 
for  the  withdrawal  has  already 
darrected. 


ba  lis 


Summary  suspension  of  service. 


(a)  (  eneral.  In  any  situation  in  which 
the  ini  egrity  of  grading  or  inspection 
servio  i  would  be  jeopardized  if  such 
servio  i  were  continued  pending  a 
decisii  m  in  a  proceeding  to  withdraw 
gradir  i  or  inspection  service,  such 
servio  i  to  the  respondent  may  be 
suspei  ided  effective  on  the  third  day 
after  r  lailing  of  a  written  notice  of  the 
suspei  ision  of  service  to  the 

respoi  dent's  last  known  address  or 
desigi  ated  address  or  upon  actual 
receip  of  the  written  notice,  whichever 
is  earl  er. 

(b)  i  \ctual  or  threatened  physical 
violer  :e.  In  any  case  of  actual  or 
threat  sned  physical  violence  to  an 
inspe<  tor  or  grader,  grading  and 

ion  services  to  the  respondent 
suspended  prior  to  the 
transiiittal  of  the  written  notice  of 
suspe  ision  to  the  respondent.  A  written 

shall  be  given  as  promptly  as 
circuiiistances  permit. 


inspe^ 
may 


h3 


§51.44 

59. 


§50.11    Conditional  withdrawal  of  service.      Institfted 

(a)  The  Director  may  withdraw 
grading  or  inspection  service  from  a 
person  for  correctable  cause.  The 
grading  or  inspection  service 
withdrawn,  after  appropriate  corrective 
action  is  taken,  will  be  restored 
immediately,  or  as  soon  thereafter  as  a 
grader  or  insp>ector  can  be  made 
available. 

(b)  Written  notice  of  withdrawal  of 
grading  or  inspection  service  under  this 
section  shall  be  given  to  the  person  from 
whom  grading  or  inspection  services 
will  he  withdrawn  in  advance  of 


Raw 

and 


excuse 
county 
covere( 


PART  5f— FRESH  FRUITS, 
VEGE  FABLES  AND  OTHER 
PROC  UCTS  ONSPECTION, 
CERTIFICATION,  AND  STANDARDS) 

58.  The  '-2  authority  citation  for  part 
51  wc  uld  be  revised  to  read  as  follows: 

Autl  only:  7  U.S.C.  1622. 1624;  7  CFR  2.17. 
2.50;  I  nless  otherwise  noted. 


[Amended] 


Section  51.46(d)  would  be 
amem  led  by  revising  the  last  sentence  to 
read  '  The  Rules  of  Practice  Governing 
Formil  Adjudicatory  Proceedings 
"  by  the  Secretary  Under 
Variots  Statutes  set  forth  in  §§  1.130 
throu  ;h  1.151  of  this  title  and  the 
Supp  emental  Rules  of  Practice  in  part 

his  chapter  shall  govern 
proce  {dings  conducted  pursuant  to  this 
sectio  ti." 


Anif>ng  such  other  products  are  the  following: 
>:  Christmas  trees  and  evergreens;  flowers 
flo  ver  bulbs;  and  onion  sets. 
2  Not  e  of  the  requirements  inihis  part  shall 
Failure  to  comply  with  any  federal.  State, 
or  municipal  laws  applicable  to  products 
in  this  part. 


PART  52— PROCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

60.  The  3  authority  citation  for  part  52 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624;  7  CFR  2.17. 
2.50. 

§52.54    [Amended] 

61.  In  §  52.54,  paragraph  (a) 
introductory  text,  would  be  amended  by 
revising  the  last  sentence  to  read  "The 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  bistituted  by 
the  Secretary  Under  Various  Statutes  set 
forth  in  §§  1.130  through  1.151  of  this 
title  and  the  Supplemental  Rules  of 
Practice  in  part  50  of  this  chapter  shall 
be  applicable  to  such  debarment 
action." 

PART  53— LIVESTOCK  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

62.  The  authority  citation  for  part  53 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622, 1624;  7  CFR  2.17. 
2.50. 

63.  In  §  53.13,  paragraph  {a)(2)  would 
be  revised  to  read  as  follows: 

§  53.1 3    Denial  or  withdrawal  of  service. 

(a)  •   •  • 

(2)  Procedure.  All  cases  arising  under 
this  paragraph  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  set  forth  in 
§§  1.130  through  1.151  of  this  title  and 
the  Supplemental  Rules  of  Practice  in 
part  50  of  this  chapter. 


PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

64.  The  authority  citation  for  part  54 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622. 1624;  7  CFR  2.17, 
2.50. 

65.  In  §  54.11,  paragraph  (a)(2)  would 
be  revised  to  read  as  follows: 

§  54.1 1    Denial  or  withdrawal  of  service. 

(a)*  •  • 

(2)  Procedure.  All  cases  arising  under 
this  paragraph  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 


3  Among  such  other  processed  food  products  are 
the  following:  Honey:  molasses,  except  for 
stockfeed:  nuts  and  nut  products,  except  oil;  sugar 
(cane,  beet,  and  maple);  sirups  (blended),  sirups 
except  from  grain;  tea;  cocoa:  coffee;  spices; 
condiments. 


Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  set  forth  in 
§§1.130  through  1.151  of  this  title  and 
the  Supplemental  Rules  of  Practice  in 
part  50  of  this  chapter. 
*        *        •        •        • 

PART  180— REGULATIONS  AND 
RULES  OF  PRACTICE  UNDER  THE 
PLANT  VARIETY  PROTECTION  ACT 

66.  The  authority  citation  for  part  180 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  2326.  2352,  2353,  2356, 
2371,  2402(b).  2403,  2426.  2427,  2501(c);  7 
CFR  2.17,  2.50. 

§180.300    [Amended] 

67.  In  §  180.300,  paragraph  (d),  the 
last  sentence  would  be  revised  to  read 
"If  a  formal  hearing  is  requested,  the 
proceeding  shall  be  conducted  in 
accordance  with  the  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes  set  forth  in 

§§  1.130  through  1.151  of  this  title." 

Title  9— [Amended] 

PART  202— RULES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

68.  The  authority  citation  for  part  202 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  228(a):  7  CFR  2.17(e). 
2.56. 

§202.102    [Amended] 

69.  Section  202.102  would  be 
amended  by  removing  all  paragraph 
designations  and  placing  the  definitions 
in  alphabetical  order. 

§202.103    [Amended] 

70.  In  §202.103.  paragraph  (a),  the 
second  sentence  would  be  amended  by 
removing  the  words  "the  provisions  of. 

§202.105    [Amended] 

71.  In  §202.105.  paragraph  (f)(2) 
would  be  amended  by  removing  the 
words  "of  this  part". 

§202.109    [Amended] 

72.  Section  202.109  would  be 
amended  as  follows: 

a.  Paragraph  (a)(5)  would  be  revised  to 
read  as  set  forth  below. 

b.  In  paragraph  (c)(2),  in  the  second 
sentence,  the  word  "pace"  would  be 
removed  and  the  word  "place"  would 
be  added  in  its  place. 

c.  Paragraph  (d)  would  be  revised  to 
read  as  set  forth  below. 

d.  In  paragraph  (g),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 


four  times  the  word  "transcript" 
appears. 

e.  In  paragraph  (h).  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 
four  times  the  word  "transcript" 
appears. 

f.  hi  paragraphs  (i)(3).  (i)(4).  and  the 
concluding  text,  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  each  of  the 
six  times  the  word  "transcript"  appears 
and.  in  the  first  sentence,  the  words 
"the  provisions  oV  would  be  removed. 

g.  In  paragraph  (j),  the  word  "therein" 
would  be  removed  and  the  words  "in 
the  deposition"  added  in  its  place. 

h.  In  paragraph  (1),  the  words  "or 
recording"  would  be  added  immediately 
after  the  word  "transcript"  both  times 
the  word  "transcript"  appears. 

§202.109    Rule  9:  Depositions. 

(a)*  •  * 

(5)  if  oral,  a  suggested  time  and  place 
where  the  proposed  deposition  is  to  be 
made  and  a  suggested  manner  in  which 
the  proposed  deposition  is  to  be 
conducted  (telephone,  audio-visual 
telecommunication,  or  by  personal 
attendance  of  the  individuals  who  are 
expected  to  participate  in  the 
deposition).  The  application  for  an 
order  for  the  taking  of  testimony  by 
deposition  shall  be  made  in  writing, 
unless  it  is  made  orally  on  the  record  at 
an  oral  hearing. 
•        •        *        •        • 

(d)  Order  (1)  The  presiding  officer,  if 
satisfied  that  good  cause  for  taking  the 
deposition  is  present,  may  order  the 
taking  of  the  deposition. 

(2)  The  order  shall  be  served  on  the 
parties  and  shall  include: 

(i)  The  name  and  address  of  the 
officer  before  whom  the  deposition  is  to 
be  made; 

(ii)  The  name  of  the  deponent; 

(iii)  Whether  the  deposition  will  be 
oral  or  on  written  questions; 

(iv)  If  the  deposition  is  oral,  the 
manner  of  the  deposition  (telephone, 
audio-visual  telecommunication,  or 
personal  attendance  of  those  who  are  to 
participate  in  the  deposition);  and 

(v)  The  time,  which  shall  not  be  less 
than  20  days  after  the  issuance  of  the 
order,  and  place. 

(3)  The  officer,  time,  place,  and 
manner  of  the  deposition  as  stated  in 
the  presiding  officer's  order  need  not  be 
the  same  as  the  officer,  time,  place,  and 
manner  suggested  in  the  application. 

(4)  The  deposition  shall  be  conducted 
by  telephone  unless  the  presiding 
officer  determines  that  conducting  the 
deposition  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  deposition  by  telephone: 


<ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
particijpate  in  the  deposition. 

(5)  If  the  deposition  is  not  conducted 
by  telephone,  the  deposition  shall  be 
conducted  by  audio-visual 
telecommimication,  unless  the 
presiding  officer  determines  that 
conducting  the  4eposition  by  personal 
attendance  of  any  individual  who  is 
expected  to  participate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
the  deposition  by  telephone  or  audio- 
visual telecommunication; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  deposition. 

(6)  Any  determination  by  the 
presiding  officer  that  conducting  the 
deposition  by  audio-visual 
telecommimication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  deposition  is 
necessary  and  the  basis  for  the  presiding 
officer's  determination  as  provided  in 
paragraph  (d)(4)  or  (d)(5)  of  this  section 
must  be  reduced  to  a  written  order 
which  shall  be  filed  with  the  hearing 
clerk. 

(7)  A  party  may  appeal  to  the  Judicial 
Officer  the  presiding  officer's  order 
requiring  a  deposition  to  be  conducted 
by  audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the  deposition 
by  filing  an  interlocutory  appeal 
petition  with  the  hearing  clerk.  No  party 
may  file  an  interlocutory  appeal  petition 
within  10  days  of  the  scheduled  date  of 
the  deposition  and  any  interlocutory 
appeal  petition  must  be  filed  within  10 
days  after  service  of  a  presiding  officer's 
order  on  the  party  filing  the 
interlocutory  appeal  petition. 

(8)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interiocutory  appeal  petition,  may  file 
with  the  hearing  clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(9)  The  presiding  officer's  order 
which  is  the  subject  of  a  party's 
interlocutory  appeal  petition  shall  be 
stayed  from  the  time  the  interlocutory 
appeal  petition  is  filed  until  10  days 
after  the  Judicial  Officer's  ruling  on  the 
interlocutory  appeal  petition  is  served 
on  all  of  the  parties  to  the  proceeding. 

•        •        *        •        • 

§202.110    [Amended] 

73.  Section  202.110  would  be 
amended  as  follows: 


a.  In  paragraph  (a),  in  the  concluding 
text,  the  words  "or  recording"  would  be 
added  immediately  after  the  word 
"transcript". 

b.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

S  202.1 10    Rule  10:  Prehearing  Conferance. 

•        •        •        •        • 

(b)  Manner  of  the  prehearing 
conference.  (1)  prehearing  conference 
shall  be  conducted  by  telephone  or 
correspondence  unless  the  presiding 
officer  determines  that  conducting  Ae 
prehearing  conference  by  audio-visual 
telecommunication: 

(i)  Would  cost  less  than  conducting 
the  prehearing  conference  by  telephone 
or  correspondence; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  prehearing  conference. 

(2)  If  the  prehearing  conference  is  not 
conducted  by  telephone  or 
correspondence,  the  prehearing 
conference  shall  be  conducted  by  audio- 
visual telecommunication  unless  the 
presiding  officer  determines  that 
conducting  the  prehearing  conference 

-by  personal  attendance  of  any 
individual  who  is  expected  to 
participate  in  the  prehearing  conference: 

(i)  Would  cost  less  than  conducting 
the  prehearing  conference  by  audio- 
visual telecommunication: 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  prehearing  conference. 

(3)  Any  determination  by  the 
presiding  officer  that  conducting  the 
prehearing  conference  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  prehearing 
conference  is  necessary  and  the  basis  for 
the  presiding  officer's  determination  as 
provided  in  paragraph  (b)(l}  or  0))(2)  of 
this  section  must  be  reduced  to  a 
wTitten  order  and  filed  with  the  hearing 
clerk. 

(4)  A  party  may  appeal  to  the  Judicial 
officer  the  presiding  officer's  order 
issued  under  this  paragraph  requiring  a 
prehearing  conference  to  be  conducted 
by  audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the 
conference  by  filing  an  interlocutory 
appeal  petition  with  the  hearing  clerk. 
No  party  may  file  an  interlocutory 
appeal  petition  within  5  days  of  the 
scheduled  date  of  the  conference  and 
any  interlocutory  appeal  petition  must 
be  filed  within  10  days  after  service  of 


a  presi  ling  officer's  order  on  the  party 
filing  t  le  interlocutory  appeal  petition. 

(5)  V  'ithin  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petitio  1,  any  party  to  the  proceeding, 
other  t  lan  the  party  who  filed  the 
interla  :utory  appeal  petition,  may  file 
with  tne  hearing  clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlirutory  appeal  petition. 

(6)  1  he  presiding  officer's  order 
which  is  the  subject  of  a  party's 
interk  cutory  appeal  petition  shall  be 
stayec  from  the  time  the  interlocutory 
appea  petition  is  filed  until  5  days  after 
the  Ju  icial  Officer's  ruling  on  the 
interlc  cutory  appeal  petition  is  served 
on  all  jf  the  parties  to  the  proceeding. 

§202.112   [Amended] 

74.   action  202.112  would  be 
amen<  ed  as  follows: 

a.  Pi  iragraph  (a)  would  be  revised  to 
read  a ;  set  forth  below. 

b.  P  iragraph  (b)  would  be  revised  to 
read  a  >  set  forth  below. 

c  Ii  paragraph  (e)(2),  the  second 
sentei  ce,  the  words  "or  recording" 
woulc  be  added  immediately  after  the 
word  I'transcript",  and  the  word 
"theraon"  would  be  removed. 

(d)  n  paragraph  (e)(3),  the  words  "or 
recon  ing"  would  be  added  immediately 
after  t  le  word  "transcript"  both  times 
the  wi  ird  "transcript"  appears. 

e.  Ii  1  paragraph  (e)(5),  tne  word 
"then  of  would  be  removed  and  the 
words  "of  the  Department"  added  in  its 
place,  and  the  word  "therein"  would  be 
remoi  ed  and  the  words  "in  the  record 
of  the  Department"  added  in  its  place. 

f.  P  iragraphs  (e),  (f),  (g),  (h).  (i),  and 
(j)  wo  jld  be  redesignated  as  (f),  (g),  (h), 
(i),  (j)  and  (k)  respectively. 

g.  h  ew  paragraph  (e)  would  be  added 
to  rea  1  as  set  forth  below. 

h.  I  edesignated  paragraph  (i)  would 
be  rei  ised  to  read  as  set  forth  below. 

i.  I]  redesignated  (j),  the  heading 
wouli  be  revised  to  read  "Filing,  and 
presii  ing  officer's  certificate,  of  the 
trans  ript  or  recording.";  the  words  "or 
recor  ling"  would  be  added  immediately 
after  he  word  "transcript"  each  of  the 
10  til  les  the  word  "transcript"  appears; 
and  I  le  words  "or  recorded"  would  be 
adde<  immediately  after  the  word 
"tran  cribed". 

j.  Ii  I  redesignated  paragraph  (k),  the 
head  ng  would  be  revised  to  read 
"Kee  ting  of  copies  of  the  transcript  or 
recoi  ling.":  and  the  words  "or 
recor  ling"  would  be  added  immediately 
after  he  word  "transcript"  each  of  the 
three  times  the  word  "transcript" 
appeirs. 

§202.112    Rule  12:  Oral  hearing. 

(a)  Time,  place,  and  manner.  (1)  If 
and  1  >'hen  the  proceeding  has  reached 


the  stage  where  an  oral  hearing  is  to  be 
held,  the  presiding  officer  shall  set  a 
time,  place,  and  manner  for  oral 
hearing.  The  time  shall  be  set  based 
upon  careful  consideration  to  the 
convenience  of  the  parties.  The  place 
shall  be  set  in  accordance  with 
paragraph  (a)(2)  of  this  section  and 
careful  consideration  to  the  convenience 
of  the  parties.  The  manner  shall  be  set 
in  accordance  with  paragraphs  (a)(3) 
through  (a)(5)  of  this  section. 

(2)  The  place  shall  be  set  in 
accordance  with  paragraphs  (e)  and  (0 
of  section  407  of  the  Act,  if  applicable. 
In  essence,  under  paragraphs  (e)  and  (f) 
of  section  407  of  the  Act,  if  the 
complainant  and  the  respondent,  or  all 
of  the  parties,  if  there  are  more  than 
two,  have  their  principal  places  of 
business  or  residence  within  a  single 
unit  of  local  government,  a  single 
geographical  area  within  a  State,  or  a 
single  State,  the  oral  hearing  is  to  be 
held  as  near  as  possible  to  such  places 
of  business  or  residence,  depending  on 
the  availability  of  an  appropriate 
location  for  conducting  the  hearing.  If 
the  parties  have  such  places  of  business 
or  residence  distant  from  each  other, 
then  paragraphs  (e)  and  (f)  of  section 
407  of  the  Act  are  not  applicable. 

(3)  The  oral  hearing  snail  be 
conducted  by  telephone  unless  the 
presiding  officer  determines  that 
conducting  the  oral  hearing  by  audio- 
visual telecommunication: 

(i)  Would  cost  less  than  conducting 
the  oral  hearing  by  telephone; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party; 

(iii)  Is  necessary  because  of  the 
importance  of  observing  the  demeanor 
of  any  individual  who  is  expected  to 
testify  at  the  oral  hearing;  or 

(iv)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  oral  hearing. 

(4)  It  the  oral  hearing  is  not  conducted 
by  telephone,  it  shall  be  conducted  by 
audio-visual  teleconununication  unless 
the  presiding  officer  determines  that 
conducting  the  oral  hearing  by  personal 
attendance  of  any  individual  who  is 
expected  to  participate  in  the  hearing: 

(i)  Would  cost  less  than  conducting 
the  oral  hearing  by  telephone  or  audio- 
visual telecommunications; 

(ii)  Is  necessary  to  prevent  prejudice 
to  a  party;  or 

(iii)  Is  necessary  because  of  a 
disability  of  any  individual  expected  to 
participate  in  the  oral  hearing. 

(5)  Any  determination  by  the 
presiding  officer  that  conducting  the 
oral  hearing  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  oral  hearing  is 


necessary  and  the  basis  for  the  presiding 
officer's  determination  as  provided  in 
paragraph  (a)(3)  or  (a)(4)  of  this  section 
must  be  reduced  to  a  written  order 
which  shall  be  filed  with  the  hearing 
clerk. 

(6)  A  party  may  appeal  to  the  Judicial 
Officer  die  presiding  officer's  order 
issued  under  this  paragraph  requiring 
an  oral  hearing  to  be  conducted  by 
audio-visual  telecommunication  or 
personal  attendance  of  any  individual 
expected  to  participate  in  the  oral 
hearing  by  filing  an  interlocutory  appeal 
petition  with  the  hearing  clerk.  No  party 
may  file  an  interlocutory  appeal  petition 
within  10  days  of  the  scheduled  date  of 
the  oral  hearing  and  any  interlocutory 
appeal  petition  must  be  filed  within  10 
days  after  service  of  a  presiding  officer's 
order  on  the  party  filing  the 
interlocutory  appeal  petition. 

(7)  Within  10  days  after  the  service  of 
a  copy  of  an  interlocutory  appeal 
petition,  any  party  to  the  proceeding, 
other  than  the  party  who  filed  the 
interlocutory  appeal  petition,  may  file 
with  the  hearing  clerk  a  response  in 
support  of  or  in  opposition  to  the 
interlocutory  appeal  petition. 

(8)  The  presiding  officer's  order 
which  is  the  subject  of  a  party's 
interlocutory  appeal  petition  shall  be 
stayed  from  the  time  the  interlocutory 
appeal  petition  is  filed  until  10  days 
after  the  Judicial  Officer's  ruling  on  the 
interlocutory  appeal  petition  is  served 
on  all  of  the  parties  to  the  proceeding. 

(b)  Notice.  A  notice  stating  the  time, 
place,  and  manner  or  oral  hearing  shall 
be  served  on  each  party  prior  to  the  time 
of  the  oral  hearing.  The  notice  shall 
state  whether  the  oral  hearing  will  be 
conducted  by  telephone,  audio-visual 
telecommunication,  or  personal 
attendance  of  any  individual  expected 
to  participate  in  the  hearing.  If  any 
change  is  made  in  the  time,  place,  or 
manner  of  the  oral  hearing,  a  notice  of 
the  change  shall  be  served  on  each  party 
prior  to  the  time  of  the  oral  hearing  as 
changed,  unless  the  change  is  made 
during  the  course  of  an  oral  hearing  and 
shown  in  the  transcript  or  on  the 
recording.  Any  party  may  waive  such 
notice,  in  writing,  or  orally  on  the 
record  at  an  oral  hearing  and  shown  in 
the  transcript  or  on  the  recording. 

(2)  If  the  presiding  officer  orders  an 
oral  hearing,  any  party  may  move  that 
the  hearing  be  conducted  by  audio- 
visual telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  rather  than  by 
telephone.  Any  motion  that  the  hearing 
be  conducted  by  audio-visual 
telecommunication  or  personal 
attendance  of  any  individual  expected 
to  attend  the  hearing  must  be 


accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circvunstances 
that  require  the  hearing  to  be  conducted 
other  than  telephonically. 

(3)  Within  10  days  after  the  presiding 
officer  issues  a  notice  stating  the 
manner  in  which  the  hearing  is  to  be 
conducted,  any  party  may  move  that  the 
presiding  officer  reconsider  the  manner 
in  which  the  hearing  is  to  be  conducted. 
Any  motion  for  reconsideration  must  be 
accompanied  by  a  memorandum  in 
support  of  the  motion  stating  the  basis 
for  the  motion  and  the  circumstances 
that  require  the  hearing  to  be  conducted 
other  than  in  accordance  with  the 
presiding  officer's  notice. 

•  *        •        •        • 

(e)  Written  statements  of  direct 
testimony.  Unless  the  hearing  is 
scheduled  to  begin  less  than  20  days 
after  the  presiding  officer's  notice 
stating  the  time  of  the  hearing,  each 
party  must  exchange,  in  writing,  with 
all  other  parties,  the  direct  testimony  of 
each  witness  that  the  party  will  call  to 
provide  oral  direct  testimony  at  the 
hearing.  The  written  direct  testimony 
must  be  in  narrative  form  and  must  be 
verified.  The  written  direct  testimony  of 
witnesses  shall  be  exchanged  by  the 
parties  at  least  10  days  prior  to  the 
hearing.  The  oral  direct  testimony 
provided  by  a  witness  at  the  hearing 
will  be  limited  to  the  presentation  of  the 
written  direct  testimony,  unless  the 
presiding  officer  finds  that  oral  direct 
testimony  which  is  supplemental  to  the 
written  direct  testimony  would  expedite 
the  proceeding  and  would  not  constitute 
surprise. 

•  •        •        •        • 

(i)  Transcript  or  recording.  (1)  Oral 
hearings  shall  be  recorded  verbatim  by 
electronic  recording  device.  If  a  party 
requests  the  transcript  of  an  oral  hearing 
or  part  of  an  oral  hearing  and  the 
presiding  officer  determines  that  the 
disposition  of  the  proceeding  would  be 
expedited  by  a  transcript  of  the  oral 
hearing  or  part  of  an  oral  hearing,  the 
presiding  officer  shall  order  the 
verbatim  transcription  of  the  recording 
as  requested  by  the  party.  The  presiding 
officer's  order  to  transcribe  an  oral 
hearing  or  part  of  an  oral  hearing  and 
the  basis  for  the  order,  as  provided  in 
this  paragraph,  must  be  reduced  to  a 
written  order  and  filed  with  the  hearing 
clerk. 

(2)  Copies  of  transcripts  or  recordings 
of  oral  hearings  shall  be  made  available 
to  any  person  at  actual  cost  of 
duplication. 


§202.115    [Amended] 

75.  Section  202.115  would  be 
amended  as  follows: 

a.  Paragraph  (b),  the  second  sentence 
would  be  amended  by  adding  the  words 
"or  recording"  immediately  after  the 
word  "transcript". 

b.  Paragraph  (d)  would  be  revised  to 
read  as  set  forth  below. 

§  202.115    Rule  15:  Submission  (or  final 
consideration. 

•  •        •        •        • 

(d)  Oral  argument.  There  shall  be  no 
right  to  oral  argument  other  than  that 
provided  in  rule  12(h),  §  202.112(h). 

§202.118    [Amended] 

76.  Section  202.118  would  be 
amended  as  follows: 

a.  Paragraph  (a)(1)  would  be  revised  to 
read  as  set  forth  below. 

b.  Paragraph  (a)(8)  would  be 
redesignated  as  paragraph  (a)(12). 

c.  New  paragraphs  (a)(8),  (a)(9), 
(a)(10).  and  (a)(ll)  would  be  added  to 
read  as  set  forth  below. 

d.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

§202.118    Rule  18:  Presiding  offlcer. 

(a)'  *  * 

(I)  Set  the  time,  place,  and  manner  of 
a  prehearing  conference  and  an  oral 
hearing,  adjourn  the  oral  hearing  ftt)ra 
time  to  time,  and  change  the  time,  place, 
and  manner  of  oral  hearing; 

•  •        •        *        • 

(8)  Require  each  party  to  provide  all 
other  parties  and  the  presiding  officer 
with  a  copy  of  any  exhibit  that  the  party 
intends  to  introduce  into  evidence  prior 
to  any  oral  hearing  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(9)  Require  each  party  to  provide  all 
other  parties  with  a  copy  of  any 
document  that  the  party  intends  to  use 
to  examine  a  deponent  prior  to  any 
deposition  to  be  conducted  by 
telephone  or  audio-visual 
telecommunication; 

(10)  Require  that  any  hearing  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  and  the 
presiding  officer  are  able  to  transmit 
documents  during  the  hearing; 

(II)  Require  that  any  deposition  to  be 
conducted  by  telephone  or  audio-visual 
telecommunication  be  conducted  at 
locations  at  which  the  parties  are  able 
to  transmit  documents  during  the 
deposition; 

(b)  Motions  and  requests.  (1)  Except  as 
provided  in  paragraph  f^H2)  of  this 
section,  the  presiding  c  !'.cer  is 
authorized  to  rule  on  c.i  motions  and 
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requests  filed  in  the  proceeding  prior  to 
the  submission  of  the  presiding  officer's 
report  to  the  Judicial  Officer,  Provided, 
That  a  presiding  officer  is  not 
authorized  to  dismiss  a  complaint. 
Except  as  provided  in  paragraph  {b)(2) 
of  this  section,  the  submission  or 
certification  of  any  question  to  the 
Judicial  Officer,  prior  to  the  submission 
of  the  presiding  officer's  report  to  the 
Judicial  Officer,  shall  be  in  the 
uiscretion  of  the  presiding  officer. 

(2)  Any  party  may  appeal  to  the 
Judicial  Officer  a  presiding  officer's 
order  issued  under: 

(i)  Rule  9(d),  §  202.109(d).  to  conduct 
a  deposition  by  audio-visual 
telecommujiication  or  personally  attend 
adeposition; 

(ii)  Rule  10(b),  §  202.110(b),  to 
conduct  a  prehearing  conference  by 
audio-visual  telecommunication  or 
personally  attend  a  prehearing 
conference;  or 

(iii)  Rule  12(a).  §  202.112(a),  to 
conduct  an  oral  hearing  by  audio-visual 
telecommunication  or  personally  attend 
an  oral  hearing. 
*        •        •        •        * 

Done  in  Washington,  DC,  this  nth  day  of 
February,  1994. 
Mike  Espy, 

Secretary  of  Agriculture. 
|FR  Doc.  94-3824  Filed  2-24-94;  8;45  am) 
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Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  318 
[Docket  No.  93-088-1] 

Avocados  from  Hawaii 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  the  interstate 
movement  of  Hawaiian  fruits  and 
vegetables  to  allow  avocados  to  be      •    - 
moved  from  Hawaii  into  Alaska, 
accompanied  by  a  limited  permit  and 
subject  to  certain  conditions.  We  believe 
this  action  is  warranted  because  the 
climatic  conditions  in  Alaska  ensure 
that  pests  of  avocados  would  not 
present  a  threat  to  agriculture  in  that 
State.  This  action  would  relieve  some 
-rstrictions  on  the  interstate  movement 
of  avocados  from  Hawaii  without 
presenting  a  significant  risk  of 
introducing  injurious  insects  into  the 
United  States.  We  are  also  proposing  to 
amend  the  regulations  to  clarify  that 
limited  permits  may  be  issued  by 
inspectors  or  by  persons  operating 


under  cor  ipliance  agreements  unless 
the  regula  ions  sj>ecify  that  the  limited 
permit  m«  st  be  issued  by  an  inspector. 
DATES:  Co  [isideration  will  be  given  only 
to  comme  its  received  on  or  before  April 
26, 1994. ' 

ADDRESSE  >:  Please  send  an  original  and 
three  cop  es  of  your  comments  to  Chief, 
Regulator  r  Analysis  and  Development, 
PPD,  API  IS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsviile,  MD  20782.  Please  state  that 
your  com  nents  refer  to  Docket  No.  93- 
088-1.  C(  mments  received  may  be 
inspectec  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  £  VV..  Washington,  DC,  between 
8  a.m.  an  1  4:30  p.m..  Monday  through 
Friday,  e:  ;cept  holidays.  Persons 
wishing  t  J  inspect  comments  are 
encourag  (d  to  call  ahead  on  (202)  690- 
2817  to  fi  cilitate  entry  into  the 
comment  reading  room. 
FOR  FURT  lER  INFORMATION  CONTACT:  Mr. 
Victor  Hi  rabin,  Head,  Permit  Unit,  Port 
Operatioi  is.  Plant  Protection  and 
Quaranti  le,  APHIS,  USDA,  room  632. 
Federal  I  uilding,  6505  Belcrest  Road, 
Hyattsviie,  MD  20782.  (301)  436-8645. 

SUPP1.EMI  NTARV  INFORMATION: 

Backgroi  ind 

The  Hi  waiian  Fruits  and  Vegetables 
regulatio  is  (contained  in  7  CFR  318.13 
through  :  il8,13-17.  and  referred  to 
below  as  the  regulations)  govern,  among 
other  thi  igs,  the  interstate  movement 
from  Hai  /aii  of  avocados  in  a  raw  or 
unproce!  sed  state.  Regulation  is 
necessar  '  to  prevent  the  spread  of  the 
Mediten  mean  fruit  fly  (Ceratitis 
capitata  Wied.)),  the  melon  fly  (Dacus 
cucurbit  w  (Coq.)),  and  the  Oriental  fioiit 
fly  [Bad  -ocera  dorsalis  (Hendel)(Syn. 
Dacus  d(  irsalis)).  These  t>'pes  of  fruit 
flies  are  x)llectively  referred  to  as  Trifly. 

The  re  ^lations  allow  avocados  to  be 
moved  i  iterstate  from  Hawaii  to  any 
destinat  on  in  the  United  States  only  if, 
among  o  iier  things,  they  have  been 
treated  i  i  accordance  v«rith  a  treatment 
-    specifiei  in  either  §  318.13-4d  or 
§  318. 1 3 -4e  of  the  regulations.  We  are 
proposii  g  to  amend  the  regulations  to 
allow  av  Qcados  to  be  moved  bom 
Hawaii  I  d  Alaska  without  treatment,  but 
subject  1 3  certain  other  conditions. 

Based  on  host  tolerance  studies,  we 
have  del  ermined  that  the  treatments 
specifiei  I  in  §§  318.13-4d  and  318.13-4e 
are  not  <  ominerdaUy  feasible  for  use  on 
avocado  5.  Section  318.13— 4d  provides 
for  treat  nent  of  avocados  by  fumigation 
with  me  thyl  bromide  at  normal 
atmospl  eric  pressure  at  the  rate  of  2 
pounds  }er  1,000  cubic  feet  for  4  hours 
at  70  "F  or  above  under  certain 
conditi<  ns.  This  treatment  causes 


pitting  and  internal  and  external 
discoloration,  and  reduces  the  shelf  life 
of  the  avocado  by  2-4  days,  all  of  which 
adversely  affect  the  marketability  of  the 
avocados.  Section  318.13— 4e  provides 
for  treatment  of  mature  green  avocados 
under  conditions  which  include 
fumigation  with  methyl  bromide  at 
normal  atmospheric  pressure  at  the  rate 
of  2  pounds  per  1,000  cubic  feet  for  2Vz 
hours  at  70  "F.  or  above,  followed  by 
refrigeration  for  7  days  at  fruit  pulp 
temperature  of  45  "F.  or  below.  This 
treatment  cannot  be  feasibly  used 
because,  after  avocados  are  refrigerated 
for  7  days,  there  would  not  be  a 
sufficient  shelf  life  remaining  for 
marketing  them.  For  these  reasons, 
avocados  from  Hawaii  are  not  being 
treated  and  shipped  interstate  from 
Hawaii. 

Although  two  hosts  of  Trifly  are 
grovm  in  Alaska  (apples  and  pears), 
these  pests  of  avocados  could  not 
become  established  in  Alaska  because 
the  pests  could  npt  survive  that  State's 
cold  winters.  We  ^  therefore 
proposing  to  add  a  hew  §318.13-4g  to 
allow  untreated  avocados  from  Hawaii 
to  be  moved  interstate  to  Alaska  only, 
provided  that  certain  conditions  are  met 
to  help  ensure  that  the  avocados  moved 
to  Alaska  are  ftee  from  Trifly.  We 
consider  these  conditions  necessary,  in 
addition  to  limiting  movement  only  to 
Alaska,  to  minimize  the  risk  to  Alaskan 
apples  and  pears  and  to  address  the 
slight  risk  that  some  Hawaiian  avocados 
might  eventually  move  from  Alaska  to 
other  States.  The  conditions  we  propose 
to  require  are  discussed  below. 

Marking  Requirements 

The  avocados  would  have  to  be 
packed  in  boxes  clearly  marked  with  the 
statement  "Distribution  limited  to  the 
State  of  Alaska."  This  requirement 
would  dissuade  shippers  and  brokers 
from  diverting  cargo,  and  would  alert 
cargo  handlers  and  others  who  might 
not  be  familiar  with  the  restrictions  of 
the  regulations  that  the  avocados  are  to 
be  distributed  only  in  Alaska. 

Commercial  Shipments 

We  believe  that  allowing  only 
commercial  shipments  of  avocados  to  be 
moved  interstate  from  Hawaii  to  Alaska 
would  be  an  added  precaution  to 
minimize  the  risk  of  introducing  Trifly 
into  the  continental  United  Stales.  Wild 
or  "backyard"  produce  is  generally 
grown  under  very  different  conditions 
than  commercially  produced  produce 
(e.g.  wild  or  backyard  produce  usually 
involves  different  varieties  of  produce 
and  different  cultivation  techniques, 
little  or  no  pest  control,  and  a  lack  of 
sanitary  controls  during  growing  and 


packing).  As  a  result,  there  is  reason  to 
believe  that  wild  or  backyard  avocados 
would  present  a  greater  pest  risk  than 
commercially  produced  avocados.  For 
these  reasons,  we  propose  that  only 
commercial  shipments  of  avocados  be 
eligible  for  movement  to  Alaska.  The 
term  commercial  shipment  would  be 
added  to  §318.13-1,  "Definitions,"  to 
read  as  follows: 

"Commercial  shipment.  Shipment 
containing  fruits  and  vegetables  that  an 
inspector  identifies  as  having  been 
produced  for  sale  or  distribution  in 
mass  markets.  Such  identification  will 
be  based  on  a  variety  of  indicators, 
including,  but  not  limited  to:  Quantity 
of  produce,  type  of  packaging, 
identification  of  grower  and  packing 
house  on  the  packaging,  and  documents 
consigning  the  shipment  to  a  wholesaler 
or  retailer." 

This  definition  is  the  same  as  the 
definition  for  commercial  shipment  that 
appears  in  7  CFR  319.56-1.  which 
pertains  to  the  importation  of  fruits  and 
vegetables  from  foreign  countries. 

Packing  Requirements 

We  propose  to  require  that  the 
avocados  be  sealed  in  the  packing  house 
in  Hawaii  in  boxes  with  a  seal  that  will 
break  when  the  box  is  opened.  Such 
sealing  would  ensure  that  no  avocados 
are  removed  from  the  boxes  before  they 
reach  their  final  destination  in  Alaska. 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  inspectors  would  not 
allow  any  bo.\es  with  broken  seals  to  be 
moved  into  or  through  the  continental 
United  States  en  route  to  Alaska. 

Limited  Ports 

We  propose  to  allow  Hawaiian 
avocados  to  enter  the  continental  United 
States  only  at  the  following  ports: 
Portland,  OR;  Seattle,  WA;  or  any  port 
in  Alaska.  These  ports  would  be 
convenient  to  shippers,  but  would  be 
sufficiently  distant  from  warmer  areas  of 
the  continental  United  States  more 
hospitable  to  Trifly.  These  ports  are 
staffed  by  APHIS  inspectors,  who  would 
inspect  permits  for  movement,  inspect 
the  boxes  of  avocados  to  make  sure  that 
the  boxes  are  intact  and  the  seals  are  not 
broken,  and  supervise  transloading  of 
shipments. 

Shipping  Requirements 

We  propose  to  allow  the  avocados  to 
be  moved  from  Hawaii  to  Alaska  only 
by  air  or  ship  and  only  if  the  boxes  of 
avocados  are  in  a  sealed  container.  As 
defined  in  §318.13-1  of  the  regulations, 
a  sealed  container  is  "(a)  completely 
enclosed  container  designed  for  the 
storage  and/or  transportation  of 
commercial  air,  sea,  rail,  or  truck  cargo. 


and  constructed  of  metal  or  fibergla.ss, 
or  other  similarly  sturdy  or 
impenetrable  material,  providing  an 
enclosure  accessed  through  doors  that 
are  closed  and  secured  with  a  lock  or 
seal.  Sealed  (sealable)  containers  used 
for  sea  shipments  are  distinct  and 
separable  from  the  means  of  conveyance 
carrying  them  when  arriving  in  and  in 
transit  through  the  continental  United 
States.  Sealed  (sealable)  containers  used 
for  air  shipments  are  distinct  and 
separable  from  the  means  of  conveyance 
carrying  them  before  any  transloading  in 
the  continental  United  States.  Sealed 
(sealable)  containers  used  for  air 
shipments  after  transloading  in  the 
continental  United  States  or  for 
overland  shipments  in  the  continental 
United  States  may  either  be  distinct  and 
separable  from  the  means  of  conveyance 
carrying  them,  or  be  the  means  of 
conveyance  itself." 

The  avocados  would  not  be  permitted 
to  be  commingled  in  the  same  scaled 
container  with  articles  intended  for 
entry  and  distribution  in  parts  of  the 
United  States  other  than  Alaska.  This 
precaution  would  be  necessary  because 
the  avocados  may  carry  Trifly  and 
commingling  with  articles  not  destined 
for  Alaska  would  pose  a  pest  risk. 

It  may  be  necessary  for  a  shipper  to 
transload  shipments  arriving  at  the  ports 
of  Portland.  OR.  or  Seattle,  WA.  We  are 
proposing  to  allow  transloading  only 
under  certain  conditions  to  help  ensure 
that  the  shipments  of  avocados  are  not 
diverted  en  route  to  Alaska. 

For  shipments  by  sea.  we  would  allow 
the  avocados  to  be  transloaded  from  one 
ship  to  another  ship  at  the  port  of 
arrival,  provided  they  remain  in  the 
original  sealed  container  and  that 
APHIS  inspectors  supervise  the 
transloading.  If  the  avocados  must  be 
stored  before  reloading,  they  must  be 
kept  in  the  original  sealed  container  and 
must  be  in  an  area  that  is  either  locked 
or  guarded  at  all  times  the  avocados  are 
present. 

For  shipments  by  air,  we  would  allow 
the  avocados  to  be  transloaded  from  one 
aircraft  to  another  aircraft.  Containers 
for  air  shipments,  unlike  sea  containers, 
often  cannot  practically  be  transferred  to 
other  aircraft  either  because  of  their  size 
or  configuration.  This  means  that 
avocados  shipped  by  air  may  have  to  be 
transloaded  from  the  original  shipping 
container  into  another  container  or 
directly  into  the  hold  of  another  aircraft. 
To  accommodate  this  need,  while  at  the 
same  time  providing  adequate 
safeguards  and  supervision  against 
diversion  of  the  avocados,  we  are 
proposing  that  transloading  of  air 
shipments  would  be  authorized  only  if 
the  following  conditions  are  met:  (1) 


The  transloading  is  done  into  sealable 
containers:  (2)  the  transloading  is 
carried  out  within  the  secure  area  of  the 
airport— i.e.,  that  area  of  the  airport  that 
is  open  only  to  personnel  authorized  by 
the  airport  security  authorities;  (3)  the 
area  used  for  any  storage  of  the 
shipment  is  within  the  secure  area  of 
the  airport,  and  is  either  locked  or 
guarded  at  all  times  the  avocados  are 
present.  The  avocados  must  be  kept  in 
a  sealed  container  while  stored  in  the 
continental  United  States  en  route  to 
Alaska;  and  (4)  APHIS  inspectors 
supervise  the  transloading. 

We  are  not  proposing  a  requirement 
for  sea  shipments  parallel  to  the 
requirement  that  the  transloading  and 
storage  of  air  shipments  must  be  carried 
out  in  the  "secure  area"  of  the  airport. 
Airports  have  secure  areas  to  protect 
against  problems  peculiar  to  airports 
(for  example,  hijackings).  Sea  ports  do 
not  normally  have  a  secure  area.  Also, 
sealed  containers  for  air  shipments  are 
usually  made  of  a  relatively  flimsy 
material  sucli  as  aluminum,  while 
sealed  containers  for  sea  shipments  are 
made  of  sturdier  metal  and  are  virtually 
tamper-proof.  Therefore,  we  do  not 
believe  that  the  extra  precaution  would 
be  necessary  for  sea  shipments. 

No  transloading  other  than  that 
described  above  would  be  allowed 
except  under  extenuating  circumstances 
(such  as  equipment  breakdown)  and 
when  authorized  and  supervised  by  an 
APHIS  inspector.  Because,  practically 
speaking,  landing  facilities  for  aircraft 
are  not  located  close  enough  to  shipping 
docks  to  allow  for  direct  transloading 
from  an  airc.raft  to  a  ship  or  from  a  ship 
to  an  aircraft,  we  are  not  including  these 
options.  Likewise,  because  of  the 
distance  between  Portland  or  Seattle 
and  Alaska,  it  would  not  be  practical  to 
ship  the  avocados  to  Alaska  by  truck  or 
railcar.  Therefore,  we  are  not  including 
the  option  that  shipments  may  be 
transloaded  from  an  aircraft  or  ship  to 
a  truck  or  railcar. 

Limited  Permit 

We  are  proposing  to  require  that 
shipments  of  avocados  be  accompanied 
from  Hawaii  to  Alaska  by  a  limited 
permit  issued  by  an  APHIS  inspector  in 
accordance  with  §  318.13-4(c)  of  the 
regulations.  The  limited  p>emiit  would 
be  issued  only  if  the  inspector  examines 
the  shipment  and  determines  that  the 
shipment  has  been  prepared  in 
compliance  with  the  provisions  we  are 
proposing  (for  example,  the  boxes  must 
be  properly  marked  and  sealed).  A 
limited  permit  would  provide  a  means 
of  documenting  the  movement  of  the 
shipment  following  issuance  of  the 
limited  permit.  We  believe  this  would 


be  necessary  to  ensure  that  the  avocados 
move  in  compliance  with  the 
regulations  and  to  allow  for 
documentation  of  violations. 

A  limited  permit  would  be  withdrawn 
by  an  APHIS  inspector  if  the  inspector 
determines  that  the  holder  of  the  permit 
has  not  complied  v^rith  all  the  conditions 
under  the  regulations  for  the  use  of  the 
hmited  permit.  Provisions  concerning 
removal  of  limited  permits  are  located 
in  §318.13-16  of  the  regulations. 

Currently,  as  a  condition  of  issuance 
of  a  limited  permit,  persons  wishing  to 
move  articles  regulated  under  §  318.13 
must  sign  an  agreement  to,  among  other 
things,  comply  with  the  regulations  for 
the  movement  of  the  regulated  articles 
(stipulations  of  the  compliance 
agreement  are  located  in  §  318.13-4(d) 
of  the  regulations).  The  primary  purpose 
of  requiring  a  compliance  agreement  is 
to  allow  persons  operating  under 
compliance  agreements  to  be  issued  a 
block  of  limited  permits  or  a  limited 
permit  stamp  that  they  may  apply  to 
shipments  themselves  without  having  to 
wait  for  an  inspector  to  examine  every 
shipment.  If  a  person  violates  any  of  the 
terms  of  the  compliance  agreement,  the 
agreement  will  be  withdrawn  and  an 
inspector  will  issue  all  limited  permits 
individually  for  movement  of  regulated 
articles  by  that  person. 

As  stated  above,  our  proposal  for  the 
movement  of  avocados  from  Hawaii  to 
Alaska  would  require  the  limited  permit 
to  be  issued  by  an  APHIS  inspector  after 
the  inspector  has  examined  the 
shipment  and  determined  that  the 
shipment  has  been  prepared  in 
compliance  with  the  proposed 
provisions.  We  believe  that  direct 
supervision  by  an  inspector  would  be  an 
added  precaution  to  ensure  that  the 
shipments  of  avocados  are  properly 
marked,  sealed,  and  shipped  in 
accordance  with  the  regulations.  Since 
this  proposal  would  not  allow  shippers 
to  be  issued  limited  permits  in  blocks  or 
a  limited  permit  stamp,  it  does  not 
appear  necessary  to  require  them  to  sign 
a  compliance  agreement. 

Therefore,  we  are  proposing  several 
revisions  to  the  current  regulations  in 
§318.13  regarding  limited  permits  and 
compliance  agreements  to  make  the  role 
of  compliance  agreements  clear.  We 
would  amend  §  318.13-4(c)  by  adding  a 
new  paragraph  (c)(3)  to  state  that 
limited  permits  may  be  issued  by  a 
person  operating  under  a  compliance 
agreement,  except  when  the  regulations 
specify  that  an  inspector  must  issue  the 
limited  permit.  Section  318.13-4(d), 
"Compliance  agreements,"  currently 
states:  "As  a  condition  of  issuance  of  a 
limited  permit,  or  a  certificate  under 
paragraph  (b)  of  this  section  for  the 


mo  ement  of  regulated  articles  for 
wh  :h  a  compliance  agreement  is 
req  ired,  the  person  applying  for  the 
pen  nit  or  certificate  must  sign  a 
c6n  pliance  agreement  stipulating 
thai   •  *  *".  We  would  amend 
§  3:  8.13-4(d)  by  adding  the  phrase 
"ur  der  paragraph  (c)(3)  of  this  section" 
afle  •  "limited  permit."  The  addition  of 
the  )hrase  would  clarify  that  not  all 
lim  ted  permits  are  issued  under 
con  pliance  agreements  and  would 
refe  rence  readers  to  the  paragraph 
regj  rding  issuance  of  a  limited  permit 
for  vhich  a  compliance  agreement  is 
req  lired. 

1  the  definition  of  compliance 
agr\  'ement.  we  would  remove  the 
refe  rences  "§  318.13-4(e)"  and 
"§ :  18.13-4g"  because  the  proposed 
regi  ilations  in  §  318.13-4g  would  not 
req  lire  a  compliance  agreement  and 
§  3:  8.13-4(e)  no  longer  exists  in  the 
regi  ilations.  The  definition  for  limited 
per  nit  currently  reads:  "A  document 
issv  ed  by  an  inspector  for  the  interstate 
mo  'ement  of  regulated  articles  to  a 
spe  :ified  destination  for:  (1) 
Cor  sumption,  limited  utilization  or 
pro  :essing,  or  treatment  in  conformity 
wit  1  a  compliance  agreement;  or  (2) 
Mo  cement  into  or  through  the 
cor  tinental  United  States  in  conformity 
wit  1  a  transit  permit."  We  would  revise 
this  definition  by  adding  "or  a  person 
ope^ting  under  a  compliance 
agreement"  immediately  after 
"in  ipector",  and  by  removing  the 
phi  ise  "in  conformity  with  a 
con  ipliance  agreement"  from  paragraph 
(1).  These  revisions  would  allow  limited 
per  nits  to  be  issued  either  by  a  person 
ope  rating  under  a  compliance 
agr  lement  or  by  an  inspector,  according 
to  t  le  requirements  for  each  regulated 
art]  :le. 

Adi  litional  Revisions 

V  fe  are  prop<)sing  to  make  two 
ad(  itional  revisions  to  the  regulations  to 
ref  jct  the  provisions  of  proposed 
§  3  8.13-4g.  We  are  proposing  to  add  a 
parfegraph  to  §  318.13-2,  "Prohibited 
mo  cement,"  to  state  that  avocados 
wh  ch  have  been  moved  to  Alaska  in 
ace  jrdance  with  proposed  §318.13-4g 
are  prohibited  movement  from  Alaska 
int{  I  or  through  other  places  in  the 
cor  tinental  United  States,  Guam,  the 
No  them  Mariana  Islands,  Puerto  Rico, 
anc  the  Virgin  Islands  of  the  United 
Sta  es.  We  are  also  proposing  to  add  a 
par  igraph  to  §  318.13-3,  "Conditions  for 
mo  /ement,"  to  stipulate  that  avocados 
ma;  r  be  moved  interstate  from  Hawaii  to 
Ala  ska  if  the  provisions  of  §  318.13-4g 
are  met,  and  if  they  are  accompanied  by 
a  li  nited  permit  issued  by  an  APHIS 


inspector  in  accordance  with  §  318.13- 
4(c). 

Finally,  we  are  proposing  to  make  a 
miscellaneous  correction  to  the 
regulations  in  §  318.13-4f.  which 
concern  approval  of  irradiation 
treatments  as  a  condition  for 
certification  of  papayas  for  movement 
from  Hawaii.  Paragraph  (b)(2)(iii)  states 
that,  in  order  to  be  approved,  irradiation 
treatment  facilities  must  complete  a 
compliance  agreement  with  APHIS  as 
provided  in  §  318.13-4(e).  However,  the 
regulations  regarding  compliance 
agreements  are  now  found  in  §  318.13- 
4(d).  We  would  correct  the  reference  in 
paragraph  (b)(2)(iii)  to  reflect  this 
change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

This  proposed  rule  would  allow 
untreated  avocados  to  be  moved 
interstate  ftt)m  Hawaii  to  Alaska. 
Avocados  are  not  presently  shipped 
from  Hawaii  to  Alaska  because  required 
treatments  do  not  make  it  economically 
feasible. 

In  1992,  the  U.S.  production  of 
avocados,  not  including  Hawaii,  was 
approximately  290  million  pounds. 
California  produced  approximately  86 
percent  of  this  total,  with  the  Hass 
variety  accounting  for  about  85  percent 
of  California's  production.  The  peak 
harvest  season  of  the  Hass  variety  is 
April  through  October.  California 
supplied  approximately  90  percent  of 
Alaska's  1992  avocado  market. 

In  1992,  Hawaii  produced 
approximately  700,000  pounds  of 
avocados.  Thus,  Hawaii's  total 
production  was  less  than  0.3  percent  of 
the  total  U.S.  avocado  production  for 
that  year.  There  are  about  100  farms  in 
Hawaii  that  produce  avocados.  All  of 
these  would  be  considered  small 
entities  (defined  as  having  sales  of  less 
than  $500,000  annually),  as  the  total 
value  in  1992  for  Hawaiian  avocados 
was  only  $322,000.  The  Sharwil  variety 
accounts  for  about  75  percent  of 
Hawaii's  avocado  production.  The  peak 
harvest  season  for  Sharwil  avocados  is 
November  through  May. 

The  proposed  rule  cnange  would 
positively  affect  Hawaiian  avocado 
producers  by  providing  an  economically 
feasible  place  for  them  to  ship  avocados 
when  there  is  a  surplus  in  production. 
Although  almost  all  of  Alaska's 
avocados  are  supplied  by  Caliibmia,  the 
addition  of  a  Hawaiian  supply  is 
unlikely  to  have  a  significant  impact  on 
Califomian  avocado  producers.  Before  a 
suspension  of  shipments  in  1992,  the 
shipment  of  Hawaiian  avocados  to  the 


mainland  United  States  peaked  at  only 
100.000  pounds.  Further,  Califomian 
avocados  (Hass  variety)  and  Hawaiian 
avocados  (Sharvril  variety)  have 
different  peak  production  seasons.  As  a 
result,  their  importation  would  overlap 
very  little.  The  shipment  of  Hawaiian 
avocados  would  allow  Alaska  to  have  a 
continuous  and  varied  avocado  supply. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  mie  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  mle. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  OMB  control 
number  0579-0088. 

List  of  Subjects  in  7  CFR  Part  318 

Cotton,  Cottonseeds,  Fruits.  Guam, 
Hawaii.  Plant  diseases  and  pests,  Puerto 
Rico,  Quarantine,  Transportation. 
Vegetables,  Virgin  Islands. 

Accordingly,  7  CFR  part  318  would  be 
amended  as  follows: 

PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  150bb.  150dd,  150ee. 
ISOff.  161, 162. 164a.  167;  7  CFR  2.17.  2.51. 
and  371.2(c). 

S  318.13-1    [Anwnded] 

2.  Section  318.13-1  would  be 
amended  as  follows: 

a.  In  the  definition  for  Compliance 
agreement  the  phrase  "§  318.l3-4(e)." 


and  the  phrase  "and  §  318.13-4g" 
would  be  removed. 

b.  A  definition  for  Commercial 
shipment  would  be  added,  in 
alphabetical  order,  as  set  forth  below. 

c.  The  definition  for  Limited  permit 
would  be  revised  by  adding  the  phrase 
"or  a  person  operating  under  a 
compliance  agreement"  immediately 
following  "inspector",  and  by  removing 
the  phrase  ".  in  conformity  with  a 
compliance  agreement"  fit)m  paragraph 
(1). 

§318.13-1    Definitions. 

•  •         »         •         • 

Commercial  shipment.  Shipment 
containing  fruits  and  vegetables  that  an 
inspector  identifies  as  having  been 
produced  for  sale  or  distribution  in 
mass  markets.  Such  identification  will 
be  based  on  a  variety  of  indicators, 
including,  but  not  limited  to:  Quantity 
of  produce,  type  of  packaging, 
identification  of  grower  and  packing 
house  on  the  packaging,  and  documents 
consigning  the  shipment  to  a  wholesaler 
or  retailer. 

*  •        •        •        • 

3.  In  §  318.13-2,  the  regulatory  text  of 
paragraph  (a)  would  be  redesignated  as 
paragraph  {a)(l)  and  a  new  paragraph 
(a)(2)  would  be  added  to  read  as  follows: 

§318.13-2    Regulated  articles. 

(a)  Prohibited  movement. 
(D*   •  • 

(2)  Avocados  which  have  been  moved 
to  Alaska  in  accordance  with  §  318.13- 
4g  are  prohibited  movement  from 
Alaska  into  or  through  other  places  in 
the  continental  United  States,  Guam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States. 

*  •       •       •       • 

4.  In  §  318.13-3,  the  text  of  paragraph 
(b)  would  be  redesignated  as  paragraph 
(b)(1)  and  a  new  paragraph  (b)(2)  would 
be  added  to  read  as  follows: 

§  31 8.1 3-3    Conditions  of  movement 

•  •        •        •        • 

(b)  To  restricted  destinations. 
(D*  *  * 

(2)  Avocados  may  be  moved  interstate 
from  Hawaii  to  Alaska  if  the  provisions 
of  §  318.13-4g  are  met,  and  if  they  are 
accompanied  by  a  limited  permit  issued 
by  an  APHIS  inspector  in  accordance 
with§318.13-4(c). 


§318.13-4    [Amended] 

5.  Section  318.13-4  would  be 
amended  as  follows: 

a.  A  new  paragraph  (c)(3)  would  be 
added  to  read  as  set  forth  below. 

bT  Paragraph  (d)  would  be  amended 
by  adding  the  phrase  "under  paragraph 


(c)(3)  of  this  section"  immediately 

following  the  words  "limited  permit". 

§  318.13-4  Conditions  governing  the 

issuance  of  certificates  or  limited 

permits. 

•        •        •        •        • 

(c)  Limited  permits. 

(D*  •  • 

(2)*  •  • 

(3)  Except  when  the  regulations 
specify  an  inspector  must  issue  the 
limited  permit,  limited  permits  may  be 
issued  by  a  person  operating  ujider  a 
compliance  agreement. 

6.  In  §318.13-4f,  paragraph  (b)(2)(iii) 
would  be  amended  by  removing  the 
phrase  "§  318.13-4(e)"  and  replacing  it  * 
with"§318.13-4(d)". 

7.  A  new  §  318.13-4g  would  be  added 
to  read  as  follows: 

§318.13-4g    Administrative  instructions 
governing  movement  of  avocados  from 
HawaU  to  Alaslta. 

Avocados  may  be  moved  interstate 
frt)m  Hawaii  to  Alaska  without  being 
certified  in  accordance  with  §318.13-4 
(a)  or  (b)  only  under  the  following 
conditions: 

(a)  Distribution  and  marking 
requirements.  The  avocados  may  be 
moved  interstate  for  distribution  in 
Alaska  only,  the  boxes  of  avocados  must 
be  clearly  marked  with  the  statement 
"Distribution  limited  to  the  State  of 
Alaska",  and  the  shipment  must  be 
identified  in  accordance  with  the 
requirements  of  §  318.13-6. 

(b)  Commercial  shipments.  The 
avocados  may  be  moved  in  commercial 
shipments  only. 

(c)  Packing  requirements.  The 
avocados  must  have  been  sealed  in  the 
packing  house  in  Hawaii  in  boxes  with 
a  seal  that  will  break  if  the  box  is 
opened. 

(d)  Ports.  The  avocados  may  enter  the 
continental  United  States  only  at  the 
following  ports:  Portland.  Or^on; 
Seattle.  Washington;  or  any  port  in 
Alaska. 

(e)  Shipping  requirements.  The 
avocados  must  be  moved  either  by  air  or 
ship  and  in  a  sealed  container.  The 
avocados  may  not  be  commingled  in  the 
same  sealed  container  with  articles  that 
are  intended  for  entry  and  distribution 
in  any  part  of  the  United  States  other 
than  Alaska.  If  the  avocados  arrive  at 
either  Portland,  Oregon  or  Seattle, 
Washington,  they  may  be  transloaded 
only  under  the  following  conditions: 

(1)  Shipments  by  sea.  The  avocados 
may  be  transloaded  from  one  ship  to 
another  ship  at  the  port  of  arrival, 
provided  they  remain  in  the  original 
sealed  container  and  that  APHIS 
inspectors  supervise  the  transloading.  If 


9140 


Federal  Register  /  Vol.  59 


the  avocados  are  stored  before 
reloading,  they  must  be  kept  in  the 
original  sealed  container  and  must  be  in 
an  area  that  is  either  locked  or  guarded 
at  all  times  the  avocados  are  present. 

(2)  Shipments  by  air.  The  avocados 
may  be  transloaded  from  one  aircraft  to 
another  aircraft  at  the  port  of  arrival, 
provided  the  following  conditions  are 
met: 

(i)  The  transloading  is  done  into 
scalable  containers; 

(ii)  The  transloading  is  carried  out 
within  the  secure  area  of  the  airport — 
i.e.,  that  area  of  the  airport  that  is  open 
only  to  personnel  authorized  by  the 
9irport  security  authorities; 

(iii)  The  area  used  for  any  storage  of 
the  shipment  is  within  the  secure  area 
of  the  airport,  and  is  either  locked  or 
guarded  at  all  times  the  avocados  are 
present.  The  avocados  must  be  kept  in 
a  sealed  container  while  stored  in  the 
continental  United  States  en  route  to 
Alaska;  and 

(iv)  APHIS  inspectors  supervise  the 
transloading. 

(3)  Exceptions.  No  transloading  other 
than  that  described  in  paragraphs  (e)  (1) 
and  (2)  of  this  section  is  allowed  except 
under  extenuating  circumstances  (such 
as  equipment  breakdown)  and  when 
authorized  and  supervised  by  an  APHIS 
inspector. 

(f)  Limited  permit.  Shipments  of 
avocados  must  be  accompanied  by  a 
limited  permit  issued  by  an  APHIS 
inspector  in  accordance  with  §  318.13- 
4(c)  of  this  subpart.  The  limited  permit 
will  be  issued  only  if  the  inspector 
examines  the  shipment  and  determines 
that  the  shipment  has  been  prepared  in 
compliance  with  the  provisions  of  this 
section. 

Done  in  Washington,  OC,  this  18th 
day  of  February  1994. 
Patricia  lensen. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-4327  Filed  2-24-94;  8:45  amj 
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Agricultural  Marketing  Service 

7CFRPart944 

[Doclwt  No.  FV-02-O58-PR] 

Fruits;  Import  Regulations  (Oranges); 
Proposed  Reinstatement  of  Orange 
Import  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
reinstate,  with  minor  revisions. 
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tern  lorarily  suspended  minimum  grade 
reqi  irements  for  oranges  imported  into 
the   Jnited  States.  These  requirements 
wer  temporarily  suspended  to  provide 
the  Jnited  States  Trade  Representative 
(US'  "R)  adequate  time  to  review 
coni  jmplated  changes  in  the  import 
requ  irements.  This  proposed  rule  is 
nee(  ed  so  that  imported  oranges  meet 
the !  ame  minimum  grade  requirements 
as  tl  ose  established  for  oranges  under 
the  1  narketing  order  covering  Texas 
orar  ges. 

OATI  S:  Comments  must  be  received  by 
Mar  :h  14, 1994. 

ADDI  lESSES:  Interested  persons  are 
invi  ed  to  submit  written  comments 
com  eming  this  proposed  rule. 
Con  ments  must  be  sent  in  triplicate  to 
the  )ocket  Clerk,  Fruit  and  Vegetable 
Divi  sion,  AMS,  USDA,  P.O.  Box  96456, 
rooi  I  2523-S,  Washington,  DC  20090- 
645( ,  or  by  facsimile  at  202-720-5698. 
Corr  ments  should  reference  the  docket 
nun  ber  and  the  date  and  page  number 
of  tl  is  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  i  )ffice  of  the  Docket  Clerk  during 
regu  ar  business  hours. 
FOR  ^RTHER  INFORMATION  CONTACT: 
Cha  les  L.  Rush,  Marketing  Specialist, 
Mai  ceting  Order  Administration 
Brai  ch,  Fruit  and  Vegetable  Division, 
AM  ;,  USDA,  P.O.  Box  96456,  Room 
252:  -S,  Washington,  DC  20090-6456; 
tele  (hone:  202-720-2431;  or  Belinda  G. 
Gar  a,  McAllen  Marketing  Field  Office, 
USI  A/AMS,  1313  East  Hackberry, 
Mci  Hen,  Texas  78501;  telephone:  210- 
682  -2833. 

SUPI  lEMENTARY  INFORMATION:  This 
pro  losed  rule  is  issued  under  section  8e 
(7  L  S.C.  Section  608e-l)  of  the 
Agr  cultural  Marketing  Agreement  Act 
of  1  137,  as  amended  (7  U.S.C.  601-674), 
he«  inafler  referred  to  as  the  Act. 
Seel  ion  8e  of  the  Act  provides  that 
whe  never  specified  commodities, 
incl  iding  oranges,  are  regulated  under  a 
Fed  iral  marketing  order,  imports  of 
thes  9  commodities  into  the  United 
Stat  !S  are  prohibited  unless  they  meet 
the  lame  or  comparable  grade,  size, 
qua  ity,  or  maturity  requirements  as 
thoj  i  in  effect  for  the  domestically 
pro(  uced  commodities.  Section  8e  also 
proi  ides  that  whenever  two  or  more 
eting  orders  regulate  the  same 
odity  produced  in  different  areas 
e  United  States,  the  Secretary  shall 
ine  which  area  the  imported 
odity  is  in  most  direct 
etition  with  and  apply  regulations 
on  that  area  to  the  imported 
odity.  The  Secretary  has 
det(  rmined  that  oranges  imported  into 


the 


Jnited  States  are  in  most  direct 


con  petition  with  oranges  grov\rn  in 


Texas  regulated  under  Marketing  Order 
No.  906,  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  imported  oranges  should  be  the  same 
as  those  established  for  oranges  under 
Marketing  Order  No.  906. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation,  and  impact  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders.  There  are  about  20 
importers  of  oranges  who  would  be 
subject  to  the  proposed  import  grade 
requirement.  Small  agricultural  service 
firms,  which  include  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  majority  of  these 
importers  may  be  classified  as  small 
entities. 

The  minimum  grade  requirements 
specified  in  §  944.312  (7  CFR  part  944) 
for  oranges  imported  into  the  United 
States  were  in  effect  on  a  continuous 
basis  prior  to  their  suspension  on 
October  24, 1991  (56  FR  55983,  October 
31, 1991;  57  FR  2674,  January  23, 1992). 
These  requirements  were  suspended  to 
provide  the  USTR  adequate  time  to 
review  contemplated  changes  in  the 
orange  import  requirements  needed  to 
reflect  changes  in  the  minimum  grade 
requirements  for  Texas  oranges  in 
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§  906.365  (7  CFR  part  906)  under 
Marketing  Order  No.  906. 

This  proposed  rule  would  amend 
§  944.312  (7  CFR  944.312;  as  amended 
at  58  FR  69185,  December  30, 1993;  and 
corrected  at  59  FR  4246,  January  31, 
1994)  to  reinstate  the  minimum  grade 
requirement  of  U.S.  No.  2  for  oranges 
imported  into  the  United  States.  The 
proposed  minimum  grade  requirement 
for  imported  oranges  would  be  the  same 
as  the  current  minimum  grade 
requirement  for  oranges  grown  in  Texas 
under  Marketing  Order  No.  906.  and 
would  be  the  same  as  the  grade 
requirement  in  effect  under  §944.312 
just  prior  to  the  grade  requirement's 
suspension  on  October  24, 1991. 

This  proposed  rule  would  also  deBne 
the  term  "oranges",  to  precisely  identify 
the  fruit  covered  by  this  import 
regulation. 

This  proposed  rule  also  would  change 
the  minimum  quantity  exemption  under 
the  import  regulation  to  400  pounds  of 
fruit  per  day.  The  minimum  quantity 
exemption  in  the  suspended  import 
regulation  was  ten  7/10  bushel  cartons 
(420  p>ounds).  This  proposed  change 
would  make  the  quantity  exempted  in 
the  import  regulation  comparable  to  the 
quantity  exempted  from  handling 
regulations  under  the  marketing  order 
for  oranges  grown  in  Texas. 

The  minimum  size  requirement 
currently  in  effect  imder  §  944.312 
requiring  that  oranges  imported  into  the 
United  States  be  at  least  2*Vi6  inches  in 
diameter  would  remain  in  effect 
unchanged  by  this  proposed  rule. 

According  to  the  Department  of 
Agricuhure's  Foreign  Agricultural 
Service,  U.S.  fresh  orange  imports 
during  the  1992/93  season  were  well 
below  the  corresponding  levels  in  the 
1991/92  season,  reflecting  record  fresh- 
market  domestic  supplies.  U.S.  imports 
of  fresh  oranges  during  the  1992/93 
season  (beginning  November  1)  through 
July  1993  totaled  10.4  million  pounds, 
down  60  percent  ftt)m  the  same  period 
in  1991/92.  In  the  previous  five  seasons 
(1987/88-1991/92)  fr«sh  orange  imports 
varied  greatly.  In  1990/91,  the  late 
December  1990  freeze  caused  extensive 
damage  to  orange  crops  in  California, 
and  resulted  in  an  unusually  large 
quantity  of  imports  for  that  season. 
From  1987/88  through  1991/92,  U.S. 
imports  of  fresh  oranges  ranged  from  a 
hi^  of  137.3  million  pounds  in  the 
1990/91  season,  to  a  low  of  17.2  million 
pounds  in  1988/89,  with  an  average  of 
53.0  million  pounds  per  season. 

Fresh  U.S.  orange  imports  typically 
come  from  five  countries,  with  Mexico 
being  the  primary  source  followed  by 
Morocco,  Spain,  Israel,  and  the 
Dominican  Republic.  In  the  1991/92 


season,  Mexico  accounted  for  5.8 
million  pounds  or  17  percent  of  U.S. 
fresh  orange  imports.  In  comparison, 
1990/91  Mexico  imports  were  56.1 
million  pounds  or  41  percent  of  U.S. 
fresh  market  orange  imports.  From 
1987/88  through  1991/92,  U.S.  besh 
orange  imports  fit)m  Mexico  ranged 
from  a  low  of  2.2  million  pounds  (1988/ 
89).  to  a  high  of  56.1  million  pounds 
(1990/91),  with  a  five  year  average  of 
18.0  million  pounds  per  season. 

In  accordance  with  section  8e  of  the 
Act,  the  USTR  has  concurred  with  the 
issuance  of  this  proposed  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  reflects  the 
E)epartment's  appraisal  of  the  need  to 
reinstate  the  suspended  orange  import 
grade  requirements  and  make  the 
specified  changes  in  the  orange  import 
regulation,  as  hereinafter  set  forth,  to 
effectuate  the  declared  policy  of  the  Act. 

A  comment  period  oi  15  days  is 
deemed  appropriate  because  Uie  orange 
import  grade  requirements  need  to  be  in 
place  as  soon  as  possible,  since  oranges 
are  currently  being  imported  into  the 
United  States. 

List  of  Sub|ects  in  7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports.  Kiwifhiit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  944  is  proposed  to 
be  amended  as  follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  944.312  is  revised  to  read 
as  follows: 

%  944.31 2    Orange  import  regulation. 

(a)  Pursuant  to  section  8e  (7  U.S.C 
section  608e-l)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  part 
944 — Fruits;  Import  Regulations,  the 
importation  into  the  United  States  of 
any  oranges  is  prohibited  unless  such 
oranges  grade  at  least  U.S.  No.  2,  and 
they  are  at  least  2  "/i«  inches  in 
diameter. 

(b)  The  term  "oranges"  is  defined  as 
Citrus  sinensis,  Osbeck. 

(g)  The  term  "importation"  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(d)  Terms  and  tolerances  pertaining  to 
grade  and  size  requirements,  which  are 


defined  in  the  United  States  Standards 
for  Grades  of  Oranges  (Texas  and  States 
other  than  Florida.  California,  and 
Arizona)  (7  CFR  51.680-714).  shall  be 
applicable  herein. 

(e)  Any  person  may  import  up  to  400 
pounds  a  day  of  oranges  exempt  from 
the  requirements  specified  in  this 
section. 

(f)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division.  Agricuhural  Marketing 
Service,  United  States  Department  of 
Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  quality,  and 
maturity  of  oranges  imported  into  the 
United  States.  Inspection  by  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  form  of  an 
official  inspection  certificate,  issued  by 
the  respective  service,  applicable  to  the 
particular  shipment  of  oranges,  is 
required  on  all  such  imports.  The 
inspection  and  certification  services 
will  be  available  upon  application  in 
accordance  with  the  Regulations 
Governing  Inspection.  Certification  and 
Standards  of  Fresh  Fruits,  Vegetables, 
and  Other  Products  (7  CFR  part  51).  and 
in  accordance  with  the  regulation 
designating  inspection  services  and 
procedure  for  obtaining  inspection  and 
certification  (7  CFR  part  944.400). 

(g)  Any  oranges  which  fail  to  meet  the 
import  requirements,  and  are  not  being 
imported  for  purposes  of  consumption 
by  charitable  institutions,  distribution 
by  relief  agencies,  or  processing  into 
products;  prior  to  or  after  reconditioning 
may  be  exported  or  disposed  of  under 
the  supervision  of  the  Federal  or 
Federal-State  Inspection  Service  with 
the  costs  of  certifying  the  disposal  of 
such  oranges  borne  by  the  importer. 

(h)  The  grade,  size,  quality,  and 
maturity  requirements  of  this  section 
shall  not  be  applicable  to  oranges 
imported  for  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  or  processing  into  products, 
but  shall  be  subject  to  the  safeguard 
provisions  contained  in  §  944.350. 

(i)  The  Secretary  has  determined  that 
oranges  imported  into  the  United  States 
are  in  most  direct  competition  with 
oranges  grown  in  Texas  regulated  under 
Marketing  Order  No.  906. 

Dated:  February  18. 1994. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-4235  Filed  2-24-94;  8:45  am) 
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Animal  and  Plant  Health  inspection 
Service 

9  CFR  Par.  35 
[Docket  No.  &»-174-1] 

Importation  of  Fetal  Bovine  Serum 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  remove 
the  prohibition  on  the  importation  into 
the  United  States  of  fetal  bovine  serum 
from  coimtries  in  which  foot-and-mouth 
disease  or  rinderpest  exists,  and  to 
establish  conditions  under  which  fetal 
bovine  serum  from  those  countries  can 
be  imported  without  presenting  a 
significant  risk  of  introducing  disease 
into  this  country.  We  believe  this  action 
would  provide  additional  sources  of 
fetal  bovine  serum  for  use  in  this 
country  without  presenting  a  significant 
disease  risk. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
26.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsviile,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  89- 
174-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Gr=iv.  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  756, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsviile.  MD  20782,  (301)  436-7885. 

SUPR.EMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  95 
govern  importation  into  the  United 
States  of  certain  animal  byproducts, 
including  blood  serum  and  other  blood 
products.  Blood  serum  is  that  part  of 
blood  that  is  left  after  the  blood  cells  are 
removed. 

Fetal  bovine  serum  (FBS)  is  that  part 
of  the  blood  from  bovine  fetuses  that  is 
left  after  the  blood  cells  are  removed.  It 
is  used  in  tissue  culture  media,  to 
produce  various  pharmaceuticals  and 
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b  slogical  products,  such  as  vaccines, 
ai  d  cannot  be  derived  synthetically. 
Research  laboratories  and  biologies 
m  mufacturers  need  a  reliable, 
at  ordable,  safe,  and  continuous  supply 
01  pathogen-free  FBS.  At  times,  the 
SI  pply  of  domestically  produced  FBS  is 
ir  adequate  for  the  needs  of  the  United 
S  ites.  Although  FBS  is  available  from 
01  tside  the  United  States,  many 
c<  untries  where  FBS  is  available  are 
c(  untries  in  which  foot-and-mouth 
d:  sease  (FMD),  rinderpest,  or  bovine 
sf  ongiform  encephalopathy  (BSE) 
ej  ists.  To  guard  against  the  introduction 

0  these  diseases  into  the  United  States. 
F  IS  is  prohibited  importation  from 

cc  umries  wbere  these  diseases  exist. 

The  prohibition  on  the  importation  of 
F  IS  from  countries  where  BSE  exists  is 
s€  t  forth  in  9  CFR  95.4.  The  prohibition 

01  the  importation  of  FBS  from 

cc  untries  where  FMD  or  rinderpest 
83  ists  is  set  forth  in  9  CFR  part  94, 
w  lich  regulates,  among  other  things,  the 
in  portation  into  the  United  States  of 
c(  rtain  animal  products  to  prevent  the 
ir  iroduction  into  the  United  States  of 
«  rtain  diseases.  Section  94.2  prohibits, 
ai  long  other  things,  the  importation  of 
fn  tsh,  chilled,  or  frozen  products, 
d(  rived  from  ruminants,  from  countries 
in  which  FMD  or  rinderpest  exists. 
U  ider  this  provision,  the  importation  of 
F  IS  from  countries  in  which  either  of 
th  ;se  diseases  exists  is  prohibited. 

i^oot-and-mouth  disease  and 
ri  iderpest  virus  in  FBS  is  destroyed  by 
ga  mma  radiation.  However,  we  do  not 
ki  ow  of  any  method  of  treating  FBS  that 
d(  stroys  the  BSE  agent  and  retains  a 
u!  able  product.  We,  therefore,  propose 
to  amend  the  regulations  by  adding  a 
m  w  §  95.17  to  allow  FBS  to  be  imported 
ui  ider  certain  conditions,  including 
tr  latment  by  irradiation  in  the  United 
Si  ites,  from  countries  in  which  FMD  or 
rii  iderpest  exists  but  in  which  BSE  does 
n<  { exist. 

Under  this  proposal,  preparing  FBS 
fo  •  export  from  such  countries  would 
in  ralve  three  steps.  First,  blood  would 
b<  collected  from  bovine  fetuses  at  a 
ce  rtified  slaughtering  plant,  as 
e>  jlained  below.  Then,  FBS  would  be 
d«  rived  from  the  blood  through  removal 
of  the  blood  cells.  Finally,  the  FBS 
w  mid  be  processed  by  filtering,  also  as 
e*>lained  below.  Each  of  these  steps 
w  mid  be  required  to  take  place  in  the 
cc  untry  from  which  the  FBS  is  collected 
ar  d  exported.  This  helps  ensure  that  the 
bl  X)d  and  FBS  are  not  diverted  to  a 
cc  untry  in  which  BSE  exists  and  are  not 
cc  mmingled  with  blood  or  FBS 
cc  ntaining  the  BSE  agent. 

Under  §  95.17(b)  of  this  proposal,  FBS 
cc  uld  be  imported  from  a  country  in 
w  lich  FMD  or  rinderpest  exists  (as 


listed  in  current  §94.1),  but  in  which 
BSE  does  not  exist  (countries  in  whicJi 
BSE  exists  are  listed  in  airrent  §  94.18). 
provided,  among  other  things,  that  the 
blood  from  which  the  FBS  is  derived  is 
collected  at  a  slaughter  plant  that  is 
certified  by  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  the  U.S. 
Department  of  Agriculture  as  eligible  to 
export  meat  products  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.) 
and  the  regulations  in  9  CFR  327.2.  To 
attain  the  eligibility  described  above, 
the  facility  may  not  commingle  meat 
products  from  the  country  in  which  it 
is  located  with  meat  products  of  other 
countries.  This  would  help  ensure  that 
the  blood  collected  at  the  establishment 
is  not  commingled  with  blood  from  a 
country  in  which  BSE  exists.  The  strict 
standards  for  sanitation  and  inspection 
required  of  such  establishments,  would 
further  help  guarantee  that  FBS  derived 
from  blood  collected  there  is  free  of 
BSE. 

We  are  proposing  to  require  in 
§  95.17(b)(1)  of  this  proposal  that  the 
FBS  be  derived  from  blood  in  the  same 
country  in  which  the  blood  is  collected. 
As  set  forth  in  proposed  §95.17(b)(3)(ii), 
the  blood  would  also  have  to  be 
certified  as  having  been  collected  from 
fetuses:  (1)  Whose  dams  have  passed 
ante  mortem  and  post  mortem  food 
safety  inspections,  conducted  by  a 
salaried  veterinarian  employed  by  the 
national  government  of  the  country  of 
origin  in  which  the  cattle  were 
slaughtered;  and  (2)  whose  dams  did  not 
originate  from  and  had  never  transited 
a  country  in  which  BSE  exists.  The  first 
requirement  would  help  ensure  that  the ' 
FBS  is  ft«e  of  diseases  that  might  pose 
a  health  risk  to  livestock  in  the  United 
States.  The  second  requirement  would 
provide  added  assurance  that  the  FBS 
does  not  come  from  a  fetus  whose  dam 
is  affected  with  BSE.  Because  of  the 
lengthy  incubation  period  for  BSE,  in 
many  cases  5  years  or  more,  we  believe 
it  is  necessary  to  require  that  the  dam 
never  have  been  in  a  country  in  which 
BSE  exists. 

Each  slaughter  plant  that  is  certified 
by  FSIS  in  a  foreign  country  has  an 
FSIS-issued  establishment  number.  We 
are  proposing  to  require  that  this 
number  be  included  on  the  certification 
regarding  the  blood  collected,  discussed 
above.  We  are  also  proposing  that  this 
certification  accompany  the  blood  to  the 
facility  where  it  is  processed  to  produce 
FBS,  and  then  accompany  the  FBS  to 
the  United  States.  We  believe  these 
requirements  are  necessary  to  facilitate 
the  traceback  of  FBS  in  cases  where  its 
origin  may  be  in  question,  and  to  ensure 
that  the  blood  from  which  it  was 
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processed  was  collected  at  an  FSIS- 
certified  establishment. 

Proposed  §  95.17(b)(3)(iii)  would 
require  that,  after  collection,  the  blood 
be  shipped  in  leak-proof  containers  to  a 
processing  facility  in  the  country  in 
which  the  blood  was  collected.  We  are 
proposing  that  §  95.17(b)(4)  of  this 
proposal  require  that  pre-importation 
processing  include  filtering  the  FBS 
through  a  0.45  micron  or  smaller  filter. 
Filtering  helps  to  break  up  large 
particles  in  the  serum,  making  later 
irradiation  to  kill  the  FMD  and 
rinderpest  viruses  more  even  and, 
therefore,  effective.  We  are  further 
proposing  in  proposed  §  95.17(b)(5)  to 
prohibit  the  commingling  of  FBS  with 
serum  other  than  FBS  collected  at 
certified  slaughtering  establishments  in 
the  country  in  which  the  processing 
facility  is  located.  Serum  other  than 
FBS,  even  that  from  a  newborn  calf, 
poses  a  significantly  greater  risk  of 
containing  disease  agents  at  high  levels, 
for  which  irradiation  would  be  less 
effective. 

Paragraphs  95.17(b)  (6)  and  (7),  as 
proposed,  would  require  the  importer  of 
the  FBS  to  obtain  an  import  permit  from 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  and  would  require  that 
the  FBS  be  shipped  to  the  United  States 
in  leak-proof  containers  from  the 
.  country  in  which  it  was  processed. 
Section  95.17(b)(7)  would  require  that 
each  container  be  identified  by  lot 
number.  In  §  95.1,  we  would  define  lot 
to  mean  FBS  that  is  processed  by 
filtering  in  the  same  production  run  and 
under  the  same  conditions,  and  that  is 
given  an  identification  number  at  the 
time  it  is  processed. 

Upon  arrival  at  the  port  of  entry  in  the 
United  States,  the  shipment  of  FBS 
would  have  to  be  inspected  by  an 
APHIS  inspector,  to  confirm  its  identity, 
origin,  and  eligibility  for  importation 
into  the  United  States.  The  shipment 
would  then  have  to  be  placed  under  an 
official  United  States  Department  of 
Agriculture  seal  indicating  agency- 
approved  inspection,  and  be  moved 
from  the  port  of  entry  to  an  APHIS- 
approved  irradiation  facility  <  to  be 
irradiated. 

Under  §  95.17(c)  of  this  proposal,  an 
irradiation  facility  would  be  approved 
by  APHIS  after:  (1)  An  APHIS  inspector 
has  inspected  the  facility  and  has 
determined  that  the  irradiation  facility 
has  storage,  sterilization,  and 
recordkeeping  capabilities  adequate  to 


'  The  names  and  addresses  of  approved 
irradiation  facilities  may  tie  obtained  from,  and 
requests  for  approval  may  be  made  to,  the 
Administrator,  c/o  the  Import-Export  Products  Staff, 
VS.  APHIS.  USDA.  room  756,  Federal  Building, 
6505  Belcrest  Road.  Hyattsviile,  MD  20782. 


comply  with  the  regulations;  and  (2)  the 
owner  or  operator  of  the  irradiation 
facility  has  entered  into  a  compliance 
agreement  with  APHIS.  By  entering  into 
a  compliance  agreement,  the  owner  or 
operator  would  notify  APHIS  of  his  or 
her  intent  to  comply  with  the 
regulations. 

As  set  forth  in  proposed  §  95.17(c)(2), 
the  compliance  agreement  would 
require  the  owner  or  operator  of  the 
irradiation  facility  to  notify  APHIS,  no 
later  than  the  next  business  day  after 
arrival  of  the  imported  FBS,  of  its 
arrival,  origin,  quantity,  anci  scheduled 
date  of  irradiation.  This  would  enable 
APHIS  to  confirm  that  the  FBS  had  not 
been  diverted  after  inspection  at  the 
port  of  importation.  The  owner  or 
operator  would  also  be  required  to  store 
FBS  that  has  not  been  irradiated  in  an 
area  that  is  separate  from  irradiated 
FBS,  in  order  to  avoid  commingling  of 
treated  ^nd  untreated  material. 

In  addition,  as  set  forth  in  proposed 
§  95.17(c)(2),  the  owner  or  operator 
would  be  required:  (1)  To  use  a 
dosimeter  to  confirm  completion  and 
dose  of  treatment;  (2)  to  release  the 
product  to  the  importer  only  after 
review  of  the  dosimeter  to  confirm  that 
the  serum  received  the  required  dosage; 
(3)  to  maintain  records  of  irradiated  FBS 
for  at  least  2  years  and  make  them 
available  to  APHIS  inspectors  upon 
request  during  normal  business  hours; 
and  (4)  to  allow  APHIS  inspectors  to 
make  unannounced  inspections  of  the 
facility.  These  requirements  would 
enable  APHIS  to  confirm  that  FBS 
treated  at  the  facility  has  received  a 
dosage  of  radiation  sufficient  to 
inactivate  any  FMD  or  rinderpest  virus 
that  might  have  been  present. 

Under  §  95.17(d)  of  our  proposal, 
approval  of  an  irradiation  facility,  and 
the  compliance  agreement  required  for 
approval,  would  be  effective  for  one 
year.  To  renew  approval,  irradiation 
facilities  would  have  to  renew  the 
compliance  agreement,  and  undergo 
reinspection,  on  an  annual  basis. 
Section  95.17(e)  of  the  proposed 
regulations  includes  criteria  for  denial 
or  withdrawal  of  approval  of  a  facility 
and  for  the  cancellation  of  a  compliance 
agreement,  and  procedures  by  which  an 
owner  or  operator  (x>uld  appeal  such  a 
denial,  vsrithdrawal,  or  cancellation. 

Under  §95. 17(b)(9)  of  our  proposal, 
the  FBS  would  have  to  be  irradiated 
with  a  minimum  of  2.2  megarads  of 
gamma  radiation  at  dry  ice  temperature. 
Research  has  determined  that  2.2 
megarads  of  gamma  radiation  at  dry  ice 
temperature  is  adequate  to  inacrtivate 


any  FMD  and  rinderpest  virus  present.z 
The  FBS  could  not  he  released  imtil  the 
irradiation  prcKess  was  completed. 

Section  95.17(b)(10)  of  this  proposal 
would  require  that,  upon  completion  of 
the  irradiation,  a  certificate  of  treatment 
for  each  lot  of  FBS  be  issued  to  the 
importer  by  the  irradiation  facility.  The 
certificate  would  have  to  include  the 
following  information:  The  USDA 
import  permit  number;  the  country  of 
origin  of  the  FBS;  the  lot  number  of  the 
FBS;  the  quantity  of  irradiated  FBS  in 
the  consignment;  and  the  date  the  FBS 
was  irradiated.  Importers,  as  well  as 
irradiation  facilities,  would  be  required 
to  keep  FBS  treatment  certificates  for  2 
years,  and  would  be  required  to  make 
them  available  during  normal  business 
hours  to  APHIS  inspectors  upon 
request.  The  information  on  these 
documents  would  prove  valuable  in  the 
event  of  a  disease  outbreak  to  confirm 
that  imported  FBS  was  treated  as 
required  by  the  regulations. 

Miscellaneous 

We  are  proposing  to  revise  the 
definition  of  inspector  in  §95.1. 
Currently,  inspector  is  defined  as  an 
inspector  of  Veterinary  Services. 
However,  Veterinary  Servic:es  is  just  one 
unit  of  APHIS  responsible  for 
conducting  inspections  under  the 
regulations.  We  are,  therefore,  proposing 
to  define  inspector  as  an  APHIS 
inspector.  We  are  also  proposing  to  add 
a  definition  of  fetal  bovine  serum,  to 
read  "that  part  of  the  blood  from  bovine 
fetuses  that  remains  after  the  blood  cells 
are  removed." 

We  are  also  proposing  to  redesignate 
footnote  numbers  in  part  95  to  conform 
with  Federal  Register  style  guidelines, 
and  are  removing  a  duplic^ative  footnote. 
We  are  also  proposing  to  make  a 
nonsubstantive  change  to  the  de.Hnition 
of  Animal  and  Plant  Health  Inspection 
Service. 

Addition  of  Regulatory  Authority 

Under  this  proposed  rule,  §§  136  and 
136a  of  title  21  of  the  United  States 
Code  (21  U.S.C.  136  and  136a)  are  being 
added  to  the  authority  citation  for  part 
95.  Sections  136  and  136a  concern 
additional  inspection  services  and  the 
collection  of  fees  for  inspection  services. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 


3  Literature  regarding  this  research  can  be 
obtained  by  writinjj  to  the  person  listed  under  FOR 
FOirrMEB  MF0mUTX3N  CONTACT. 
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Flexibility  Analysis  regarding  the 
impact  of  this  proposed  rule  on  small 
entities.  This  proposed  action  may  have 
a  significant  economic  impact  on  a 
substantial  number  of  smsill  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  concerning  potential  impacts. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

In  accordance  with  21  U.S.C.  111.  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introductif-n  or  dissemination  of  any 
contagious,  infectious,  or  communicable 
disease  of  animals  from  a  foreign 
country  into  the  United  States.  Under 
specified  conditions,  this  proposed  rule 
would  allow  the  importation  of  FBS 
from  countries  in  which  FMD  or 
rinderpest  exists,  but  in  which  BSE  does 
not  exist.  We  believe  that  FBS  can  be 
imported  from  such  countries  under 
specified  conditions  without  presenting 
a  simificant  disease  risk. 

The  United  States  currently  imports 
FBS  from  countries  in  which  FMD  or 
rinderpest  does  not  exist.  Although 
official  statistics  are  not  maintained  on 
these  imports,  available  estimates 
suggest  that  current  imports  range  from 
75,000  to  130,000  liters  annually. 
Estimates  regarding  the  additional 
quantity  of  FBS  likely  to  be  imported  as 
a  result  of  this  proposed  rule  are 
unavailable. 

Under  th  >  proposed  rule.  FBS 
imported  from  countries  in  which  FMD 
and  rinderpest  exist  would  be  subject  to 
irradiation  upon  import  into  the  United 
States.  Current  costs  for  irradiation  run 
approximately  $12.50  per  liter.  These 
costs  are  based  on  irradiation  facilities 
working  at  full  capacity.  Costs  per  liter 
could  be  higher  if  the  irradiation  were 
carried  out  at  facilities  operating  at  less 
than  full  capacity. 

The  cost  of  the  APHIS  inspections  of 
irradiation  facilities  that  would  be 
required  under  this  proposed  rule 
would  be  subject  to  user  fees  paid  by  the 
facilities.  We  expect  that  these  costs 
would  be  passed  on  to  importers 
through  fees  charged  for  irradiation. 
However,  at  present,  estimates  of  how 
many  facilities  would  request  approval 
to  irradiate  FBS  from  coimtries  in  which 
FMD  or  rinderpest  exists  are 
unavailable. 

Official  iJ.S.  production  data  for  FBS 
are  unavailable;  however,  available 
estimates  suggest  that  production  ranges 
from  200,000  to  250,000  liters  annually. 
Fetal  bovine  serum  is  used  in  the  United 


State  i  for  research  purposes,  in  the 
prodi  iction  cf  a  variety  of 
phan  laceuticals  and  biological 
prod  icts,  such  as  vaccines.  The  cost  of 
FBS :  ti  the  United  States  ranges  frx)m 
$200  to  $500  per  liter. 

In   eneral,  increases  in  imports  of 
FBS  LTOuld  tend  to  lower  U.S.  prices  for 
the  St  rum.  Users  of  FBS  such  as 
resea  ch  laboratories  and  vaccine 
prod  icers  would  benefit  from  these 
lowe  prices.  Increased  revenue  might 
accri  B  to  FBS  producers/importers  if 
the  p  ;rcentage  increase  in  quantity  sold 
exce<  ded  the  percentage  decrease  in 
price  Without  information  on  the 
sensi  ivity  of  demand  on  price 
(elasl  city),  it  is  not  possible  to  project 
actuE   changes  in  price. 

In  .987.  the  last  year  for  which  U.S. 
Depa  Iment  of  Commerce  census 
infor  nation  was  available,  241 
estah  ishments  in  the  United  States 
prodl  iced  biological  products  such  as 
bacte  "ial  and  viral  vaccines,  toxoids, 
and  i  nalogous  products,  as  well  as 
serui  IS,  plasmas,  and  other  blood 
deriv  jtives  for  human  and  veterinary 
use.  ]  Istablishments  using  FBS  would  be 
amor  g  these  establishments.  Of  these 
241  e  ;tablishments,  32  percent  employ 
less  t  lan  10  persons,  43  percent  employ 
10  to  49  persons,  13  percent  employ  50 
to  99  persons.  10  percent  employ  100  to 

499  I  ersons,  and  2  percent  employ  over 

500  J  ersons. 

A 1 3tal  of  732  establishments 
prod  iced  pharmaceutical  preparations 
for  b(  ith  human  and  veterinary  use  in 
1987  Establishments  using  FBS  were 
amoi  g  these  732  firms.  Of  these  732 
estah  ishments,  36  percent  employed 
less  t  lan  10  persons,  30  percent 
emp!  3yed  10  to  49  persons,  9  percent 
empfcyed  50  to  99  persons,  17  percent 
empbyed  100  to  499  persons,  and  8 
percent  employed  over  500  persons. 

This  prroposed  rule  contains 
pape  -work  and  recordkeeping 
requ  rements.  Under  this  proposed  rule, 
impc  rters  of  FBS  would  be  required  to 
appl;  for  and  receive  an  import  permit 
from  APHIS.  Irradiation  facilities  that 
irrad  ate  FBS  imported  under  this 
prop  >sed  rule  would  be  required  to 
certi  y  to  the  importer  that  the  required 
treat!  lent  was  carried  out.  Both  the 
irrad  ation  facilities  and  the  importers 
of  thi  I  FBS  would  be  required  to  retain 
the  r  tcords  of  treatment  for  2  years.  A 
salar  ed  veterinarian  in  the  country  from 
whic  1  the  FBS  is  imported  would  be 
requ  red  to  certify  that  the  blood 
coUe  :ted  came  from  fetuses  whose  dams 
had  lassed  ante  mortem  and  post 
mart  fm  inspections,  and  whose  dams 
were  not  from,  and  had  never  transited, 
a  coi  ntry  where  BSE  exists. 


The  alternatives  to  this  proposed  rule 
would  be  to  take  no  action  or  to  allow 
the  importation  of  FBS  from  countries 
in  which  FMD  or  rinderpest  exists 
under  conditions  other  than  those 
specified  in  this  proposal.  We  do  not 
consider  taking  no  action  a  reasonable 
alternative,  because  we  believe  it  would 
unnecessarily  limit  the  supply  of  FBS 
available  in  Uiis  country.  We  also  do  not 
consider  importation  under  conditions 
other  than  those  proposed  a  viable 
option,  because  we  believe  the  proposed 
conditions  are  necessary  to  ensure  that 
FBS  imported  into  this  country  does  not 
pose  the  risk  of  introducing  FMD, 
rinderpest,  or  BSE. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management    ^ 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer.  OIRM,  USDA,  room 
4Q4-W,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  95 

Animal  feeds.  Hay,  Imports, 
Livestock,  Reporting  and  recordkeeping 
requirements.  Straw,  Transportation. 

Accordingly.  9  CFR  part  95  would  be 
amended  as  follows: 

PART  95— SANITARY  CONTROL  OF 
ANIMAL  BYPRODUCTS  (EXCEPT 
CASINGS).  AND  HAY  AND  STRAW. 
OFFERED  FOR  ENTRY  INTO  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  95 
would  be  revised  to  read  as  follows: 

Anthority:  21  U'.S.C.  111.  136.  and  136a;  31 
U.S.Q  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 
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2.  In  §  95.1,  the  definitions  of  Animal 
and  Plant  Health  Inspection  Service  and 
inspector  would  be  revised,  and 
definitions  oi  fetal  bovine  serum  and  lot 
would  be  added,  in  alphabetical  order, 
to  read  as  follows: 

§95.1    Definitions. 

•  *        •        •        • 

Animal  and  Plant  Health  Inspection 
Sen'ice  (APHIS)  means  the  Animal  and 
Plant  Health  Inspection  Service  of  the 
United  States  Department  of 
Agriculture. 

•  •        •        •        • 

Fetal  bovine  serum  means  that  part  of 
the  blood  from  bovine  fetuses  that 
remains  after  the  blood  cells  are 
removed. 

•  •        •        •        • 

Inspector  means  an  APHIS  inspector. 

Lot  means  fetal  bovine  serum  that  is 
processed  by  filtering  in  the  same 
production  run  and  under  the  same 
conditions,  and  that  is  given  an 
identification  number  at  the  time  it  is 
processed. 


§95.4    [Amended] 

3.  In  §95.4,  paragraph  (d)(1),  footnote 
2  would  be  removed  and  its  reference  in 
the  regulatory  text  would  be  changed  to 
footnote  1. 

§§  95.5, 95.7. 95.9, 95.26, 95.28    [Amended] 

4.  In  part  95,  footnote  numbers  and 
their  references  in  the  text  would  be 
redesignated  as  follows: 

a.  In  §95.5,  paragraph  (c).  footnote  1 
would  be  redesignated  as  footnote  2; 

b.  In  §  95.7.  paragraph  (c),  footnote  1 
would  be  redesignated  as  footnote  3; 

c.  In  §95.9,  paragraph  (c).  footnote  1 
would  be  redesignated  as  footnote  4; 
and 

d.  In  §  95.26,  paragraph  (c)(3). 
footnote  2  would  be  redesignated  as 
footnote  7. 

§§95.17  through  95.28    [Redesignated  as 
§§95.18-95.29] 

5.  Sections  95.17  through  95.28  would 
be  redesignated  §§95.18  through  95.29, 
respectively. 

6.  A  new  §95.17  would  be  added  to 
read  as  follows: 

§  95.1 7    Fetal  iMvine  serum. 

(a)  Fetal  bovine  serum  (FBS)  from 
countries  where  bovine  spongiform 
encephalopathy  exists,  as  listed  in 

§  94.18  of  this  chapter,  may  not  be 
imported  into  the  United  States. 

(b)  FBS  from  countries  where  foot- 
and-mouth  disease  or  rinderpest  exists, 
as  listed  in  §94.1  of  this  chapter,  may 
be  imported  into  the  United  States  only 
if  the  following  conditions  are  met: 


(1)  The  FBS  is  derived  from  blood  in 
the  same  country  in  which  the  blood  is 
collected; 

(2)  The  country  in  which  the  FBS  is 
derived  from  the  blood  is  free  of  bovine 
spongiform  encephalopathy  (BSE); 

(3)  The  FBS  is  derived  from  blood  that 
was: 

(i)  Collected  at  a  slaughter  plant 
certified  by  the  Food  Safety  and 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  as  eligible  to 
export  meat  products  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.) 
and  the  regulations  in  9  CFR  327.2; 

(ii)  Certified  as  having  been  collected 
from  fetuses  whose  dams  were 
determined  through  ante  mortem  and 
post  mortem  inspections  to  be  eligible  to 
be  used  for  food,  and  whose  dams  did 
not  originate  from  and  never  transited  a 
country  where  BSE  exists.  The 
certification  and  inspections  must  be 
carried  out  by  a  salaried  veterinarian 
employed  by  the  national  government  of 
the  country  in  which  the  dams  were 
slaughtered.  The  certification  must 
include  the  slaughter  plant's  FSIS- 
issued  establishment  number;  and 

(iii)  Shipped  in  leak-proof  containers, 
accompanied  by  the  certification  issued 
at  the  slaughter  plant,  to  a  facility 
within  the  country  where  it  was 
collected,  for  pre-importation 
processing; 

(4)  The  FBS  is  processed  by  filtering 
it  through  a  0.45  micron  or  smaller 
filter; 

(5)  The  FBS  is  not  commingled  with 
serum  other  than  FBS  from  slaughter 
plants  that  are  in  the  same  country  as 
the  processing  plant  and  that  are 
certified  as  described  in  paragraph 
(b)(3){i)  of  this  section; 

(6)  The  importer  of  the  FBS  obtains  a 
United  States  Veterinary  Permit  for 
Importation  and  Transportation  of 
Controlled  Materials  and  Organisms  and 
Vectors  under  part  122  of  this  chapter 
by  filing  a  permit  application  on  VS 
form  16-3.5  The  permit  application 
must  include  the  name  and  complete 
street  address  of  the  irradiation  facility 
at  which  the  FBS  will  be  irradiated  in 
the  United  States; 

(7)  The  FBS  is  shipped  from  the 
country  in  which  it  was  processed  to  the 
United  States  in  leak-proof  containers 
that  are  each  identified  by  lot  number, 
and  that  are  accompanied  by  the 
certification,  or  a  copy  of  the 
certification,  issued  at  the  slaughter 
plant  in  accordance  with  paragraph 
(b)(3)(ii)  of  this  section; 

(8)  Upon  arrival  at  the  United  States 
port  of  entry,  the  FBS  is  inspected  by  an 


inspector,  placed  under  an  official 
Department  seal,  and  moved  from  the 
port  of  entry  to  an  irradiation  facifity 
approved  in  accordance  with  paragraph 
(c)  of  this  section;  ft 

(9)  At  the  irradiation  facility,  the  FBS 
is  irradiated  with  a  minimum  of  2.2 
megarads  of  gamma  radiation  at  dry  ice 
temperature; 

(10)  Following  the  irradiation,  the 
irradiation  facility  issues  to  the  importer 
a  certificate  of  treatment  for  each  lot  of 
FBS  that  includes  the  following 
information: 

(i)  The  USDA  import  permit  number; 

(ii)  The  country  of  origin  of  the  FBS; 

(iii)  The  lot  number  of  the  FBS; 

(iv)  The  quantity  of  irradiated  FBS  in 
the  consignment; 

(v)  The  date  the  FBS  was  irradiated; 
and 

(11)  Importers  of  FBS  and  approved 
irradiation  facilities  must  retain  FBS 
irradiation  certificates  of  treatment  for  2 
years  following  the  treatment.  These 
records  must  be  made  available  to 
inspectors  upon  request  during  normal 
APHIS  business  hours. 

(c)  An  irradiation  facility  will  be 
approved  by  APHIS  when  the  following 
conditions  are  met: 

(1)  An  inspector  has  inspected  the 
facility  and  has  determined  that  the 
facility  has  storage,  sterilization,  and 
recordkeeping  capabilities  adequate  to 
meet  the  conditions  set  forth  in 
paragraph  (c)(2)  of  this  section;  and 

(2)  The  owner  or  operator  of  the 
irradiation  facility  has  entered  into  a 
compliance  agreement  in  which  the 
owner  or  operator  agrees  to  comply  with 
the  following  reqiiirements: 

(!)  To  notify  APHIS  no  later  than  the 
next  business  day  following  arrival  of 
the  FBS  at  the  facility,  of  its  arrival, 
origin,  quantity,  and  scheduled  date  of 
irradiation; 

(ii)  To  store  all  FBS  untreated  by 
radiation  in  an  area  separate  from  FBS 
that  has  been  treated  with  radiation,  so 
as  to  avoid  commingling  of  containers  of 
treated  and  untreated  FBS; 

(iii)  To  use  a  dosimeter  to  confirm 
completion  and  dose  of  treatment  in 
accordance  with  paragraph  (b)(9)  of  this 
section; 

(iv)  To  release  the  product  to  the 
importer  only  after  review  of  the 
dosimeter  to  confirm  that  the  serum 
received  the  re<^uired  dose  of  radiation; 

(v)  To  maintam  records  of  irradiated 
FBS  for  at  least  2  years  and  make  them 
available  to  inspectors  during  normal 
business  hours;  and 


>  See  footnote  1  to  S  9S.4. 


*The  names  and  addresses  of  approved 
irradiation  facilities  may  be  obtained  from,  and 
requests  for  approval  may  be  made  to.  the 
Administrator,  c/o  the  Import -Export  Product*  Staff, 
vs.  APinS.  USDA.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782. 
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(vi)  To  allow  inspectors  to  make 
unannounced  inspections  of  the  facility. 

(d)  Approval  of  an  irradiation  facility, 
and  the  compliance  agreement  required 
imder  paragraph  (c)(2)  of  this  section, 
are  effective  for  one  year,  unless 
withdrawn  or  canceled  under  paragraph 
(e)  of  this  section.  In  order  to  renew 
approval,  irradiation  facilities  must,  on 
an  annual  basis,  renew  the  compliance 
agreement  and  undergo  reinspection. 

(e)  Approval  of  an  irradiation  facility 
may  be  denied  or  withdrawn,  and  any 
compliance  agreement  entered  into 
under  this  section  may  be  canceled, 
orally  or  in  writing,  if: 

(1)  An  inspector  determines  that  a 
facility  or  its  owner  or  operator  does  not 
meet  or  has  not  complied  with  the 
requirements  of  this  section; 

(2)  The  operator  or  a  person 
responsibly  connected  with  the  business 
of  the  irradiation  facility  has  committed 
any  act  involving  fraud,  bribery, 
extortion,  smuggling,  or  any  other  act 
involving  a  lack  of  integrity  needed  for 
the  conduct  of  operations  affecting  the 
irradiation  of  FBS,  as  determined  by  the 
Administrator. 

(f)  For  the  purposes  of  this  section,  a 
person  shall  be  deemed  to  be 
responsibly  connected  with  the  business 
of  the  quarantine  facility  if  such  person 
has  an  ownership,  mortgage,  or  lease 
interest  in  the  facihty's  physical  plant, 
or  if  such  person  is  a  partner,  officer, 
director,  holder  or  owner  of  10  per 
centum  or  more  of  its  voting  stock,  or 
an  employee  in  a  managerial  or 
executive  capacity. 

(g)  If  the  denial,  cancellation,  or 
withdrawal  is  oral,  such  action  and  the 
reasons  for  the  action  shall  be  confirmed 
in  writing  as  promptly  as  circumstances 
allow.  Any  owner  or  operator  whose 
facility  has  been  denied  approval, 
whose  facility's  approval  has  been 
withdrawn,  or  whose  compliance 
agreement  has  been  canceled,  may 
appeal  the  decision,  in  writing,  within 
10  days  after  receiving  written 
notification  of  the  denial,  withdrawal, 
or  cancellation.  The  appeal  must  state 
all  of  the  facts  and  reasons  upon  which 
the  person  relies  to  show  that  the 
approval  was  wrongfully  denied  or 
withdrawn,  or  that  the  compliance 
agreement  was  wrongfully  canceled.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  a  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  the 
hearing  will  he  adopted  by  the 
Administrator. 
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Done  in  Washington,  DC,  this  18th  day  of 
F(  bruary,  1994. 
Pi  itrida  Jensen, 

A  :ting  Assistant  Secretary,  h4arketing  and 
It  spection  Services. 

IF  R  Doc.  94-4326  Filed  02-24-94;  8:45  ami 

Bl  .LINO  CODE  3410-34^ 


N  JCLEAR  REGULATORY 
COMMISSION 

1  I CFR  Part  20 
RN3150-AE90 

D  sposal  Of  Radioactive  Material  by 
R  ilease  into  Sanitary  Sewer  Systems 

Ai  SENCY:  Nuclear  Regulatory 
C  )mmission. 

A  mON:  Advance  notice  of  proposed 
n  lemaking. 


SI  immary:  The  Nuclear  Regulatory 
C  jmmission  (NRC)  is  seeking 
ir  formation  to  determine  whether  an 
ai  nendment  to  its  regulations  governing 
ti  e  release  of  radionuclides  from 
li  :ensed  nuclear  facilities  to  sanitary 
sdwer  systems  is  needed.  The  potential 
n  ilemaking  would  revise  the  approach 
t(  limiting  the  release  of  radioactive 
n  aterials  into  sanitary  sewer  systems  by 
li  :ensed  nuclear  facilities  based  on 
c  irrent  sewer  treatment  technologies. 
T  lis  advance  notice  of  proposed 
n  lemaking  is  being  issued  to  invite 
CI  imments,  information,  and 
n  commendations  from  interested 
p  irties  on  the  issues  that  have  been 
i(  entiHed  as  candidates  for 
o  insideration  as  part  of  this  rulemaking. 
D  kTES:  The  comment  period  expires 
h  ay  26, 1994.  Comments  received  after 
tl  is  date  will  be  considered  if  it  is 
p  -actical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
CI  imments  received  on  or  before  this 
dite. 

A  )DRESSES:  Mail  comments  to:  The 
S  jcretary  of  the  Commission,  U.S. 
N  uclear  Regulatory  Commission, 

V  ashington,  DC  20555,  Attention: 
C  Dcketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
P  ke,  Rockville,  Maryland,  between  7:45 
a  m.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  received 
a  :  The  NRC  Public  Document  Room, 
2  120  L  Street  NW.  (Lower  Level), 

V  ashington,  DC. 
Copies  of  NUREG/CR-5814.  which 

SI  ipports  this  advance  notice,  may  be 
p  irchased  from  the  Superintendent  of 
E  Dcuments,  U.S.  Government  Printing 
C  ffice,  P.O.  Box  37082,  Washington,  DC 
2  )013-7082.  Copies  are  also  available 
fi  om  the  National  Technical  Information 


Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying, 
for  a  fee,  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  E.  Powers,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  492-3747. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
regulates  the  release  of  radioactive 
material  by  licensees  into  sanitary  sewer 
systems  under  10  CFR  part  20.  The  basis 
for  the  NRC's  sewer  release 
requirements  was  established  over  35 
years  ago.  The  NRC  and  Agreement 
States  have  become  aware  of  instances 
where  radioactive  material  has  been 
detected  in  sewage  treatment  systems. 
Examination  of  several  of  these  cases 
led  the  Commission  to  modify  the 
requirements  for  disposal  of  radioactive 
materials  into  sanitary  sewers  as  part  of 
the  revised  standards  for  protection 
against  radiation  added  to  10  CFR  part 
20  (56  FR  23360;  May  21, 1991).  In 
particular,  the  Commission  removed  the 
provision  (except  for  the  case  of 
biologically  dispersible  materials) 
which  allowed  the  disposal  of 
dispersible  materials  into  sewers 
because  it  appeared  that  dispersible,  but 
insoluble  materials,  were  generally 
implicated  in  the  sewer  sludge 
contamination  cases.  In  addition,  the 
concentrations  allowed  for  various 
radionuclides  released  to  sewers  were 
reduced  by  a  factor  of  10,  as  part  of  an 
overall  reduction  in  effluent  release 
^Jimits.  The  concentrations  listed  in 
Table  3  of  appendix  B  to  10  CFR  part 
20  were  calculated  on  the  basis  of  a  5 
mSv  (500  mrem)  dose  via  ingestion  of 
material  at  the  discharge  point  from  the 
licensee.  The  concentrations  listed  in 
Table  3  were  considered  reasonable 
since  it  is  unlikely  that  any  individual 
would  actually  consume  water  at  the 
point  of  discharge  and  since  dilution 
from  additional  contributions  within  the 
sanitary  sewer  would  likely  reduce 
levels  to  well  below  the  1  mSv  (100 
mrem)  annual  dose  limit  for  members  of 
the  public.  The  provisions  permitting 
the  release  of  soluble  material  and  the 
total  quantities  of  material  which  could 
be  released  in  any  one  year  were 
retained  in  the  revision  to  10  CFR  part 
20. 

These  provisions  have  been  effective 
since  June  1991.  However,  licensees 
have  until  January  1, 1994,  to  comply 
with  the  requirements.  In  promulgating 


the  revised  standards  for  protection 
against  radiation,  the  NRC 
acknowledged  that  additional 
information  was  necessary  regarding 
potential  pathways  of  exposure  and 
radiation  doses  that  could  result  from 
releases  into  sanitary  sewers, 
particularly  in  light  of  new  sewerage 
treatment  systems  that  further 
concentrate  solids  and  are  used  by  large 
mimicipalities.  The  NRC  is  publishing 
this  advance  notice  to  obtain  public 
comment  on  a  number  of  issues 
associated  with  the  release  of 
radioactive  material  to  sewer  systems. 
This  information  will  be  used  in 
evaluating  what  additional  changes  to 
the  requirements  in  10  CFR  part  20  may 
be  necessary.  This  information  will  also 
be  used  in  assessing  the  impacts  of  the 
various  options  that  may  be  available  for 
imposing  any  necessary  additional 
requirements. 

Discussion 

There  are  approximately  15.000  sewer 
treatment  plants  (STPs)  in  the  United 
States  and  23,000  specifically  licensed 
users  of  radioactive  materials.  It  is  not 
uncommon  for  several  licensed 
radioactive  materials  users  to  discharge 
radioactive  waste  materials  into  the 
same  sewerage  system.  Sewage 
treatment  plants  (STP)  vary  in  size 
(capacity)  from  less  than  1  million 
gallons  per  day  (gpd)  to  over  1  billion 
gpd.  A  capacity  of  1  million  gpd  would 
serve  about  5000  people  and  a  few  small 
commercial  users.  A  1  billion  gpd 
facility  would  accommodate  a 
population  of  about  5  million  people 
and  a  substantial  industrial  base.  The 
sewage  treatment  process,  the  size  of  the 
sewage  treatment  facility,  and  the 
amount,  as  well  as  the  physical  and 
chemical  form,  of  the  radioactive 
materials  released  to  the  sewer  system 
can  have  a  significant  effect  on  the  fate 
of  the  radioactive  materials  in  the 
process  and  the  final  concentrations  of 
materials  in  the  sewer  sludge  or  ash. 

A  number  of  incidents  ofradioactive 
material  contamination  and 
reconcentration  have  occurred.  A 
description  of  some  of  these  cases  is 
included  at  the  end  of  this  notice.  It 
should  be  noted  that  each  of  these  cases 
occurred  prior  to  implementation  of  the 
revised  part  20  limits  for  releases  of 
radioactive  material  to  sewer  systems. 

In  1989,  the  NRC  contracted  with 
Battelle,  Pacific  Northwest  Laboratories 
(PNL),  to  study  situations  where 
radioactivity  has  been  reported  in  sewer 
systems  or  sewer  treatment  sludge.  The 
results  of  the  PNL  study  were  published 
in  May  1992  as  NUREG/CR-5814. 
"Evaluation  of  Exposure  Pathways  to 
Man  from  Disposal  of  Radioactive 


Materials  Into  Sanitary  Sewer  Systems. " 
NUREG/CR-5814  includes  informaUon 
on  sewage  treatment  and  disposal 
practices,  and  exposure  pathways  and 
scenario  analysis,  based  on  case  studies 
of  situations  where  radioactive 
contamination  has  been  reported  in 
sewer  systems  or  in  sewer  treatment 
sludges. 

The  PNL  study  performed  theoretical 
modeling  of  most  types  of  licensee 
radioactive  dischargee,  except  for 
excreta  from  individuals  undergoing 
medical  diagnostic  or  therapeutic 
administrations  ofradioactive  material, 
which  are  exempt  from  regulation  under 
§  20.2003.  Modeling  scenarios  estimated 
the  exposure  to  individuals  at  the  sewer 
treatment  facility  and  as  a  result  of 
various  uses  of  sewage  sludges  resulting 
from  treatment.  The  results  of  the  study 
predicted  doses  of  0.2  to  93  mrem/yr 
total  effective  dose  equivalent  (TEDE). 
The  assumptions  used  in  the  study  were 
that  all  material  was  released  at  the  part 
20  limit  and  subsequently 
reconcentrated.  Thus,  the  doses 
calculated  represent  an  upper  bound  of 
possible  doses  to  actual  individuals. 

Request  for  Information  and  Comntent 

The  Commission  requests  comments 
and  information  on  a  number  of  issues 
related  to  requirements  for  disposal  of 
radioactive  material  into  sanitary 
sewers.  This  request  for  comments  and 
information  is  in  the  context  of 
evaluating  the  options  which  may  be 
available  to  the  Commission  to  provide 
additional  or  alternative  means  of 
regulatory  control  over  releases  into 
sanitary  sewers.  The  comments  and 
information  which  will  be  particularly 
useful  are  those  related  to  the  impacts 
of  various  alternatives  for  each  issue, 
including  impacts  on  various  types  of 
licensees  such  as  biomedical  and 
university  research  licensees. 

( 1 )  Form  of  the  Material  for  Disposal 

The  standards  for  protection  against 
radiation  in  10  CFR  part  20  permit  the 
disposal  of  materials  into  the  sanitary 
sewer  if  they  are  soluble  or  readily 
dispersible  biological  materials. 
Formerly,  the  release  of  dispersible  non- 
biological  material  was  permitted.  At 
the  time  of  publication  of  the  1986 
proposed  rule  (51  FR  1092;  January  9. 
1986)  for  the  revised  standards  for 
protection  against  radiation,  the 
Commission  had  proposed  that  only 
soluble  materials  be  permitted  for 
disposal  into  sanitary  sewers.  The 
Commi.ssion  received  significant 
comment  at  that  time  regarding  the 
practice  of  research  institutions  to  use 
sewer  disposal  as  the  preferred 
alternative  for  disposal  of  tissue  samples 


over  incineration.  As  a  resuh,  the  May 
21. 1991.  final  rule  allows  readily 
dispersible  biological  material  to  be 
released  but  prohibits  the  release  of  any 
non-biological  insoluble  material. 

The  Commission  recognizes  that  new 
technologies  for  sewer  treatment  are 
currently  under  development,  such  as 
the  emerging  mesocosm-based 
treatments  which  use  bioprocessors  to 
neutralize  sludge.  These  bioprocessors 
can  be  selected  with  unique  abilities  to 
selectively  reconcentrate  specific  heavy 
metals  and  organics.  In  the 
consideration  of  new  requirements,  the 
Commission  invites  comments  on  to 
what  extent  and  how  the  regulations 
should  take  into  account  the 
technologies  for  processing  sewage 
including  technologies  such  as 
bioprocessing  or  ion-exchange.  j 

Coincident  with  publication  of  this       ' 
advance  notice,  the  Commission  has         * 
initiated  contract  support  to  analyze 
typical  water  treatment  processes, 
which  includes  determining  how  the 
solubility  of  materials  in  infiuent  to  a 
treatment  plant  may  be  changed  in  a 
way  that  affects  the  potential  dose  to 
members  of  the  public.  One  possible 
outcome  of  this  analysis  could  result  in 
modified  restrictions  regarding  the 
forms  of  materials  suitable  for  disposal. 
Comments  on  the  potential  impacts  on 
licensee's  operations  associated  with 
any  additional  restrictions  regarding  the 
forms  of  materials  suitable  for  dispersal 
are  solicited. 

(2)  Total  Quantity  of  Material 

In  the  May  21.  1991,  final  rule,  the 
Commission  did  not  change  the  total 
quantity  ofradioactive  materials  which 
could  be  released  into  sanitary  sewers. 
In  brief,  the  limits  are  185  GBq  (5  Ci)  of 
3H.  37  GBq  (1  Ci)  of  >«C.  and  37  GBq 
(1  Ci]  of  all  other  radioactive  materials 
combined  to  be  released  into  a  sanitary- 
sewer  by  a  licensed  nuclear  facility  in 
a  year  provided  the  licensee  complies 
with  the  other  requirements  of  10  CFR 
20.2003.  The  use  of  a  total  quantity  limit 
has  been  a  long-standing  requirement 
and  was  originally  included  to  address 
concerns  regarding  the  possibility  for 
reconcentration.  The  Commission 
solicits  comments  regarding  the 
acceptability  of  this  approach,  and 
whether  a  total  quantity  to  be  relea.sed 
should  be  specified  or  otherwise 
limited.  As  an  alternative,  the 
Commission  solicits  comments  on  an 
approach  which  might  limit  the  total 
quantity  of  each  radionuclide,  such  as 
some  muhiple  of  the  annual  limit  of 
intake  values  or  the  related  exempt 
quantities  published  in  10  CFR  part  30. 
This  alternative  approach  could  have 
the  advantage  of  specifying  a  total 


quanti^  limit,  concentration  and  fonn 
requirement  based  upon  the  biokinetics 
and  health  risk  for  each  radionuclide.  In 
particular,  the  Commission  solicits 
comments  on  the  potential  impacts  on 
licensee's  operations  associated  with 
further  restrictions  on  the  total  quantity 
of  radioactive  material  which  could  be 
released  during  a  year. 

The  Commission  also  invites 
comments  on  whether  the  total  quantity 
of  radionuclides  that  may  be  released  to 
a  sanitary  sewer  by  a  licensed  nuclear 
facility  uiould  take  into  consideration 
the  capacity  and  treatment  methods 
used  by  the  water  treatment  plant  that 
serves  the  licensee,  and  whether 
consideration  should  be  given  to  the  fact 
that  many  licensed  facilities  may 
discharge  into  the  same  sewer  treatment 
plant.  In  this  regard,  the  Commission  is 
interested  in  comments  on  the 
practicality  of  these  approaches. 

The  NRC  has  also  received  a  petition 
for  nilemaking  submitted  by  the 
Northeast  Ohio  Regional  Sewer  District 
concerning  the  disposal  of  radioactive 
material  into  sanitary  sewerage  (PRM- 
20-22).  A  notice  of  receipt  and  request 
for  comment  on  the  petition  was 
published  in  the  Federal  Register  on 
October  20. 1993  (58  FR  54071).  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  to  require  that  all 
licensees  provide  at  least  24  hours 
advance  notice  to  the  appropriate 
sewage  treatment  plant  before  releasing 
radioactive  material  to  the  sanitary 
sewage  system.  The  petitioner  also 
requests  that  the  NRC  exempt  materials 
that  enter  the  sanitary  waste  stream 
from  the  requirements  regarding 
Commission  approval  for  incineration 
under  the  NRC's  current  regulations. 
Comments  on  the  issues  raised  in  this 
petition  will  be  considered  in  any 
possible  revision  to  NRC  regulations. 

(3)  Type  of  Limits 

The  present  method  of  limiting 
releases  into  sanitary  sewers  is  to 
specify  annual  total  qiiantity  and 
concentration  values  of  radioactive 
materials.  Table  3,  Appendix  B,  of 
revised  10  CFR  part  20  lists  the 
concentrations  of  radioactive  materials 
which  can  be  disposed  of  in  sanitary 
sewers  and  is  based  upon  a  calculated 
dose  of  5  mSv/yr  (500  mrem/yr)  via 
ingestion  of  the  effluent  as  the  total 
water  intake  of  the  individual  (2  liters/ 
day)  at  the  point  of  release.  These  limits 
are  based  upon  a  model  of  exposure 
which  assimies  that  an  individual  could 
be  present  at  the  sewer  outfall  of  the 
licensee,  and  that  the  exposure  pathway 
is  the  ingestion  of  water.  The 
Commission  invites  comments  on  two 
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face  ts  related  to  this  regulatory 
app  "oach. 

F  rst.  should  the  Commission 
con  inue  an  approach  of  limitation 
bas(  d  upon  an  individual  being  exposed 
by  t  le  ingestion  of  water  from  the  sewer 
out  dl?  Alternatively,  should  the 
Cot  imission  consider  other  locations, 
sue  I  as  at  a  treatment  facility,  in 
det<  rmining  the  level  of  protection  to  be 
pro  ided?  If  so.  what  modeling 
assi  mptions  would  be  appropriate? 
Fur  her,  how  would  these  types  of 
app  roaches  deal  with  exposure 
scei  larios  such  as  contamination  in 
sew  ige  sludges,  as  has  been  the  case  in 
con  amination  incidents? 

S  icond.  should  the  Conunission 
con  iider  limitation  using  a  dose  limit 
app  roach,  and  provide  total  quantity 
anc  concentration  values  in  a 
Re{  ilatory  Guide  to  facilitate 
coi  pliance  with  the  dose  limit? 

(4)  exemption  of  Patient  Excreta 

1  le  present  requirements  exclude 
froi  1  sewer  release  limits  the 
con  iribution  of  patient  excreta  which 
ma; '  contain  radioactive  materials  as  a 
resi  lit  of  nuclear  medicine  diagnosis  or 
trea  bDaent.  In  general,  the  radioactive 
ma<  erials  used  in  these  types  of 
pro  :»dures  have  short  half-lives  and 
dec  ly  rapidly  after  their  production,  use 
anc  subsequent  release  into  the  sanitary 
sev  er.  Thus,  doses  to  individuals  from 
thi!  source  are  expected  to  be  far  below 
the  NRC's  dose  limit  for  members  of  the 
pul  lie.  The  Commission  currently 
bel  eves  that  the  present  regulation  is 
ade  quate  but  recognizes  that 
rad  onuclides  used  in  nuclear  medicine 
ha\  B  been  detected  in  very  low 
COI  centrations  on  occ:asion  at  treatment 
fac  lities.  Therefore,  the  Commission 
inv  tes  comments  regarding  the 
api  ropriateness  of  continuing  the 
exe  mption  for  patient  excreta. 

1  he  preliminary  views  expressed  in 
thij  notice  may  change  in  light  of 
cor  iments  received.  In  any  case,  there 
wii  [  be  an  opportunity  later  for 
ad<  itional  public  comment  in 
COI  nection  with  any  proposed  rule  that 
ma  r  be  developed  by  the  Commission. 

Cat  e  Studies 

Cat  e  1 — Tonawanda.  New  York 

I .  manufacturer  of  smoke  detectors, 
wh  ,ch  used  Americium-241  (2*iAm) 
foi  5,  operated  in  the  1970s  and  early 
19(  bs  in  Tonawanda,  New  York.  When 
the  facility  was  being  decommissioned 
in  :  983,  2*1  Am  contamination  of  the 
se\  'er  lines  leading  &x>m  the  facility  was 
det  3cted.  Similar  contamination  was 
sul  sequently  detected  in  the  STP 
se\  rage  sludge  and  incinerated  sludge 


ash  residue.  It  is  believed  that  the 
contamination  occnirred  over  a  period  of 
several  years.  Tests  performed  by  the 
State  of  New  Yprk  in  1984  showed 
levels  up  to  27.75  Bq/g  (750  pCi/g)  of 
24iAm  in  ash  taken  from  a  sludge 
incnnerator.  Levels  of  5.92  Bq/g  (160 
pCi/g)  were  detected  in  landfill  samples. 
The  levels  in  the  sludge  at  the  time  of 
the  investigation  were  up  to  3.7  Bq/g 
(100  pCi/g).  Following  the  termination 
of  licensed  activities  in  1983.  these 
levels  decreased  to  less  than  .037  Bq/g 
(1  pQ/g)  by  1986.  Bioassays  of  STP 
workers  and  landfill  workers  detecrted 
no  radioactivity  over  background  levels 
in  their  lungs  or  bones. 

Case  2 — Grand  Island,  New  York 

Bec:ause  of  the  2«i  Am  contamination 
at  the  Tonawanda  STP.  the  New  York 
Department  of  Health  also  collected 
sludge  samples  in  1984  at  the  Grand 
Island  STP.  which  received  effluent 
from  another  manufacturer  that 
produced  devices  that  used  sH,  ^'oPo. 
and  24iAm.  This  manufacturing  facility 
discharged  about  0.925  MBq/yr  (25mCi/ 
jrr)  of  241  Am  into  the  sanitary  sewer  that 
fed  into  the  Grand  Island  STP.  The 
Grand  Island  STP  uses  tertiary  treatment 
prior  to  disciharging  effluent,  with  a 
sludge  production  averaging  450  ton/yr. 
Tertiary  treatment  removes  material 
from  the  effluent  that  has  not  been 
removed  through  primary  and 
secondary  treatment.  Tertiary  treatment 
may  include  the  use  of  microscreens. 
filtration  through  specific  media  such  as 
activated  charcoal,  precipitation,  and 
coagulation  prior  to  discharging 
effluent.  The  sludge  is  digested  and 
pressed  to  increase  the  solids  content  to 
about  20%,  and  it  is  subsequently 
buried  in  a  landfill.  The  average  24iAm 
concentration  in  the  dry  sludge  was 
about  3.7  Bq/g  (100  pO/g)  dry  weight 
when  first  studied.  At  the  request  of  the 
New  York  State  Department  of  Labor, 
the  manufacturer  reduced  the  241  Am 
concentration  in  its  liquid  discharges 
after  the  contamination  was  identified. 
By  adding  filtration  to  the  licensee's 
holding  tank,  concentrations  of  24iAm 
in  sludge  were  decreased  to  about  1.48 
Bq/g  (40  pCi/g).  Using  information 
provided  by  the  State  of  New  York, 
calculations  of  the  annual  average 
concentration  of  241  Am  in  the  wet 
sludge  were  based  on  the  assimiption 
that  all  241  Am  entering  the  plant  was 
concentrated  in  the  sludge.  Wipe 
samples  taken  within  the  STP  did  not 
detect  24iAm  above  levels  allowed  for 
unrestricted  use  (20  dpm/100cm2 
removable  alpha  contamination  and  100 
dpm/100cm2  total  removable  and  fixed 
alpha  contamination).  Some  of  the 
workers  used  dried  sludge  as  a  soil 


supplement  in  their  home  gardens,  and 
one  garden  showed  measurable  amounts 
of  241  Am.  Based  on  the  sampling  data, 
it  was  concluded  that  there  did  not 
appear  to  be  a  racliation  hazard  to  the 
STP  employees  or  landfill  employees 
and  that  no  specific  safety  measures 
beyond  those  normally  taken  by 
employees  would  be  required  of  these 
facilities. 

Case  3 — Royersford,  Pennsylvania 

A  commercial  laundry  for 
radioactively  contaminated  protective 
clothing  discharged  approximately 
15,000  gallons  of  wastewater  per  day  to 
the  local  sanitary  sewer  system.  The 
wastewater  from  the  laimdry  was 
temporarily  stored,  treated  to  adjust  the 
pH,  and  analyzed  for  gross  alpha  and 
gross  beta  ac:tivity  before  the  contents 
were  released  to  the  sanitary  sewer 
system.  Inspections  by  the  NRC  in  late 
1985  revealed  no  violations  by  the 
licensee.  Subsequently,  an  inspection  of 
the  Royersford  STP  revealed  radiation 
levels  up  to  12  jiSv/h  (1.2  mR/h)  above 
backgroimd  at  the  secondary  digester. 
Because  of  these  elevated  levels,  the 
NRC  evaluated  the  impacts  of  the 
radionucUdes  released  to  the  sanitary 
sewer  system  by  the  laundry  facility. 
The  evaluation  encompassed  not  only 
the  STP,  but  the  potential  radiological 
impact  of  sludge  applications  to 
agricultural  areas  as  well.  The  results 
indicated  that  the  highest  potential 
doses  would  be  received  by  farmers 
working  the  fields  where  the  sludge  had 
been  applied.  However,  potential  doses 
were  less  than  50  >iSv/yr  (5  mrem/yr). 
Radiation  levels  on  the  outside  of  a  tank 
truck,  used  to  carry  the  sludge  to 
application  sites,  ranged  up  to  3  (iSv/h 
(0.3  mR/h),  well  within  the  range 
allowed  for  transport  by  the  Department 
of  Transportation. 

Case  4 — Oak  Ridge,  Tennessee 

A  company  in  Oak  Ridge  whic:h 
specialized  in  decontaminating  nuclear 
power  plant  materials  disposed  of  a 
small  amount  of  radioactive  material  by 
release  to  the  dty  sanitary  sewer  system. 
When  a  new  STP  was  put  into  operation 
by  the  aty  of  Oak  Ridge,  contamination 
of  the  sevtrer  lines  leacling  from  the 
company  was  discovered.  In  addition, 
radionuclides  were  detec:ted  in  the 
sludge  being  processed  at  the  sewage 
treatment  facility.  The  contamination 
was  found  at  the  STP  in  both  its  primary 
and  secondary  digesters.  This  sludge 
had  subsequently  been  applied  to 
deforested  land  at  a  government  facility, 
resulting  in  radiation  levels  of  about  0.1 
vSvfh  (0.01  mR/h)  (2  to  3  times 
backgroujad)  in  the  area.  Stric:ter 
radioactive  material  release  guidelines 


were  set  by  Tennessee's  Division  of 
Radiological  Health,  to  limit  the  amoimt 
of  radioactive  material  released  to  the 
sewer  system.  Additionally,  the  licensee 
was  allowed  to  release  only  soluble 
material,  bec:ause  it  was  suspected  that 
some  of  the  material  previously  released 
had  been  insoluble. 

A  study  was  conducted  by  the  State 
of  Tennessee  to  evaluate  the  risk  to  the 
general  public  from  the  radionuclides 
released  into  the  sanitary  sewer  systems 
at  Oak  Ridge  and  Erwin,  Tennessee.  The 
study  estimated  that  there  were  four 
radionuclides  of  concern  in  the  sludge, 
of  which  ^3'Cs  was  the  primary 
contaminant,  with  lesser  quantities  of 
60C0,  i34Cs  and  "Mn.  It  was  determined 
that  the  primary  risk  would  be  through 
consumption  of  vegetables  grown  in  a 
garden  fertilized  wdth  sludge  from  the 
STP  at  an  estimated  dose  rate  of 
approximately  60  (iSv/yr  (6  mrem/yr). 

Case  5 — Washington,  DC 

The  Blue  Plains  Wastewater 
Treatment  Plant  processes  waste  from 
the  metropolitan  Washington  area, 
including  a  number  of  Federal  research 
facilities  that  use  a  relatively  broad 
spectrum  of  radionuclides.  Some  liquid 
effluents  are  released  directly  to  the 
sanitary  sewer  system,  while  others  are 
retained  in  temporary  holding  tanks  to 
permit  dec:ay  of  short-lived  isotopes 
before  release.  Inspections  of  two 
researc:h  facilities  and  the  STP  were 
conducted  in  early  1986,  with  no 
violations  of  Federal  regulations  or 
licenses  noted.  Samples  were  obtained 
at  both  facnlities  6t>m  holding  tanks  and 
effluelit  discharge  points  and  at  the  STP 
for  influent,  liquid  effluent,  and  sludge. 
Radionuclide  concentrations  in  faciUty 
effluents  were  2%  or  less  of  the  limits 
specified  for  maximum  daily  release 
cx)ncentratioiw  in  Appendix  B,  Table  I, 
Column  2  of  the  version  of  10  CFR  part 
20  in  effect  at  that  time.  Analysis  of  the 
STP  samples  revealed  that 
concentrations  of  soluble  isotopes,  such 
as  i37Cs  and  beta-emitters  in  general, 
were  on  the  same  order  of  magnitude  for 
liqmd  influent  and  effluent,  and  that 
concentrations  in  sludge  were  about 
10%  of  those  in  the  liquid  samples.  In 
contrast,  for  insoluble  materials 
(primarily  alpha-emitters),  the  influent 
concentrations  were  about  10  times 
higher  than  those  of  the  liquid  effluent 
samples. 

Since  the  publication  of  the  NUREG/ 
CR-5814,  additional  incidents 
concerning  the  reconcentration  of 
radioacrtive  isotopes  in  sewerage  sludge 
have  been  identified,  and  one  is 
presented  below. 


Case  6 — Cleveland,  Ohio 

During  an  aerial  monitoring  survey  of 
an  NRC  licensee  in  the  Cleveland 
metropolitan  area.  eoCo  contamination 
was  identified  in  a  STP  that  is  part  of 
the  Northeast  Ohio  Regional  Sewer 
District(NEORSD)  and  services  a  large 
portion  of  Cuyahoga  County.  The  source 
of  the  radioactivity  may  have  originated 
from  a  sealed  source  manufacturer 
which  had  previously  discharged  to  the 
STP.  Analysis  of  treated  sewerage 
sludges  samples  revealed  boCo 
concentration  averages  from 
approximately  2.96  to  14.8  Bq/g  (80  to 
400  pCi/g).  The  STP  is  currently 
proceeding  to  remediate  the  site.  In 
October  1993,  the  NRC  has  received  two 
Requests  for  Modification  of  a  License 
under  10  CFR  2.206  from  NEORSD.  The 
first  2.206  Petition,  notice  of  receipt 
published  in  the  Federal  Register  on 
April  13, 1993  (58  FR  19282),  requested 
modification  to  a  license  to  require  the 
licensee  (1)  to  assume  all  costs  resulting 
from  the  off-site  release  of  cobalt-60  that 
had  been  deposited  at  a  District 
treatment  plant,  and  (2)  to 
decontaminate  the  sewer  line 
connecting  the  ficensee's  fac:ility  and 
the  District's  treatment  plant.  The 
second  2.206  Petition,  notice  of  receipt 
published  in  the  Federal  Register  on 
December  6, 1993;  58  FR  64341. 
requested  modification  to  a  license  to 
require  that  the  licensee  provide 
adequate  financial  assurance  to  cover 
public  liability  pursuant  to  section  170 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2210.  The  NRC  is 
taking  appropriate  action  on  the  two 
2.206  Petitions  as  separate  matters. 

List  of  Subiects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties,  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Specual 
nuclear  material.  Source  material,  Waste 
treatment  and  disposal. 

The  authority  citation  for  this  document  is: 
Sec.  161.  58  Stat.  948,  as  amended  (42  U.S.C 
2201):  Sec.  201, 88  Stat.  1242,  as  amended 
(42  U.S.C  5841). 

Dated  at  Rockville,  MD,  this  18th  day  of 
February,  1994. 

For  the  Nuclear  Regulatoiy  Commiuion. 
SuBuel  f.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  94-4294  Filed  2-24-94;  8:45  am] 
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UNITED  STATES  ENRICHMENT 
CORPORATION 

10  CFR  Part  1101 

Sunshine  Regulations;  Meetings 

AGENCY:  United  States  Enrichment 

Corporation. 

ACTION:  Proposed  rule. 

summary:  The  United  Slates  Enrichment 
Corporation  (Corporation),  a  newly 
formed  Government  corporation 
established  by  the  Energy  Policy  Act  of 
1992,  is  issuing  this  proposed  rule 
pursuant  to  section  3  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C.  552b(g) 
(Sunshine  Act).  These  implementing 
regulations  establish  procediu^s  for 
conducting  meetings  of  the  Board  of 
Directors  of  the  Corporation  in 
compliance  with  the  Sunshine  Act.  In 
conjvmction  with  this  proposed  rule,  the 
Corporation  has  consulted  with  the 
Office  of  the  Chairman  of  the 
Administrative  Conference  of  the 
United  States,  and  is  soliciting 
comments  from  interested  parties  which 
it  will  review  and,  where  appropriate, 
reflect  in  the  final  rule. 
DATES:  Comments  must  be  submitted  on 
or  before  March  25, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  General  Counsel,  United 
States  Enrichment  Corporation,  Two 
Democracy  Center,  6903  Rockledge 
Drive,  Bethesda,  MarylaiKi  20817. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  J.  Moore,  General  Counsel,  (301) 
564-3200. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  Enrichment 
Corporation,  an  agency  and 
instrumentahty  of  the  United  States, 
was  established  by  the  Energy  Policy 
Act  of  1992.  Pub.  L.  102-486, 106  Stat. 
2923,  as  a  wholly-owned  Government 
corporatioa.  The  Corporation  has 
undertaken  the  luanium  enrichment 
enterprise  formerly  operated  by  the 
Department  of  Energy.  Among  other 
things,  the  Corporation  was  estabUshed 
as  the  Government's  exclusive  agent  for 
the  marketing  and  sale  of  enriched 
uranium  and  uranium  enrichment  and 
related  services.  Pursuant  to  the  Energy 
Policy  Act,  the  powers  of  the 
Corporation  are  vested  in  a  five-member 
Board  of  Directors,  the  members  of 
which  are  to  be  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  Uie  Senate. 

In  qoimection  with  its  legitimate 
activities,  the  Board  of  Directors  of  the 
Corporation  may  hold  meetings  for  the 
purpose  of  conducting  or  disposing  of 


of  idal  business  of  the  Corporation. 
Pi  rsuant  to  the  Energy  Policy  Act.  the 
B(  ard  of  Directors  of  the  Corporation 
si  all  meet  not  less  than  quarterly.  The 
C(  rpcR^tion  is  issuing  these  proposed 
re  ^lations  pursuant  to  section  3  of  the 
Si  Jishine  Act  to  ensure  compliance 
w  th  its  provisions. 

n  general,  the  Sunshine  Act  provides 
sa  eguards  designed  to  provide  public 
ac  :ess  to  meetings  of  the  Corporation's 
B(  ard  of  Directors,  while  preserving  the 
O  rporation's  ability  to  effectively  and 
ef  iciently  conduct  its  business. 
S  ecifically,  the  Simshine  Act  requires 
th  3  Corporation  to  make  meetings  of  a 
q»  orum  of  its  Board  of  Directors  open  to 
pi  blic  observation,  except  as  provided 
fa  r  in  the  Act. 

The  Corporation,  which  assumed 
re  ;ponsibility  for  the  uranium 
er  richment  enterprise  on  July  1 ,  1993, 
hi  s  been  operating  for  less  than  eight 
m  inths.  It  is  anticipated  that  the  five 
in  dividuals  nominated  for  membership  . 
oi  the  Corporation's  Board  of  Directors 
w  11  be  confirmed  by  the  Senate  and 
a|  pointed  by  the  President  shortly. 
P  ior  to  the  promulgation  of  the  final 
n  le  implementing  the  Sunshine  Act, 
ti  B  Corporation  will  regard  this 
p]  oposed  rule  as  a  Corporate  policy,  and 
w  11  follow  its  provisions  accordingly. 

P  oposed  Rule 

As  a  whole,  these  regulations  provide 
tl  e  procedures  for  providing  pubUc 
ni  ttice  of  meetings  of  the  Corporation's 
B  >ard  of  Directors,  holding  open 
n  eetings  and  closing  meetings  in 
a(  cordiuice  with  the  Sunshine  Act 
S  action  1101.3  establishes  standiuxls  for 
pi  iblic  observation  of  the  meetings  of 
tl  e  Corporation's  Board  of  Directors. 
S  iction  1101.4  establishes  procedures 
b; '  which  the  Corporation  wrill  provide 
n  )tice  to  the  pubUc  of  meetings  of  its 
B  )ard  of  Directors.  Section  1101.5  sets 
oi  it  the  procedures  for  closing  such 
n  eetings,  while  §  1101.6  estabhshes  the 
a  iteria  for  closing  meetings.  Finally, 
§  1101.7  establishes  procedures  for  the 
n  aintenance  of  transcripts  of  closed 
n  eetings. 

P  iperwwk  Reductiim  Act 

The  Corporation  certifies  that  this 
p  "oposed  rule  does  not  require 
additional  reporting  under  the  criteria  of 
tl  e  Paperwork  Reduction  Act  of  1980, 
4  k  U.S.C  3501  et  seq. 

^cecutive  Order  12291 

This  proposed  rule  is  not  a  "major 
rile"  within  the  meaning  of  E.0. 12291 
b  icaiise  it:  (1)  Does  not  have  an  annual 
e  feet  on  the  economy  of  $100  million 
f(  I  more;  (2)  does  not  result  in  a  major 
ii  .crease  in  the  cost  of  financial 


institution  operations  or  governmental 
supervision;  and  (3)  does  not  have  a 
significant  adverse  effect  on  competition 
(foreign  or  domestic),  employment, 
investment  productivity  or  innovation 
writhin  the  meaning  of  E.0. 12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

Piu^uant  to  section  605(b).  the 
Corporation  certifies  that  the  proposed 
regulations,  and  any  final  regulations 
that  may  be  adopted  following  comment 
on  the  proposed  regulations,  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C  601 
et  seq.  This  proposed  rule  implements 
the  Simshine  Act.  which  is  concerned 
with  public  access  to  meetings  of  the 
Corporation's  Board  of  Directors.  By  its 
terms,  the  Sunshine  Act  does  not 
address  private  business  or  corporate 
entities. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  10  CFR  Part  1101 

Administrative  practice  procedure. 
Public  Meetings,  Records,  Sunshine  Act. 

Issued  in  Washington,  DC.  February  18, 
1994. 

William  H.  Umbers,  Jr., 
Transition  Manager. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  estabUsh 
new  chapter  XI  in  title  10  of  the  Code 
of  Federal  Regulations,  consisting  of 
part  1101  to  read  as  follows: 

CHAPTER  XI— UNITED  STATES 
ENRICHMENT  CORPORATION 

PART  1101— SUNSHINE  ACT 
REGULATIONS 

Sec. 

1101.1  Purpose  and  scope. 

1101.2  De&nitioQS. 

1101.3  Open  meetings. 

1101.4  Notice  of  Meetings. 

1101.5  Proceduie  for  closing  meetings. 

1 101 .6  Criteria  for  closing  meetings. 

1101.7  Transcripts  of  closed  meetings. 

1101.8  RefKirt  to  Congress. 
Audiority:  5  U.S.C  552b. 

91101.1    Purpose  and  scope. 

(a)  The  provisions  of  this  part  are 
intended  to  implement  the  requirements 
of  section  3(a)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C  S52b  for  the 
United  States  Enrichment  Corporation 
("Corporation"). 

(b)  Nothing  in  this  part  expands  or 
limits  the  present  rights  of  any  person 
under  the  Freedom  of  Information  Act 
(5  UAC  552).  except  that  the 
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exemptions  set  forth  in  §  1101.6  shall 
govern  in  the  case  of  any  request  made 
pursuant  to  the  Freedom  of  Information 
Act  to  copy  or  inspect  the  transcripts, 
recordings,  or  minutes  described  in 
§1101.7. 

(c)  Nothing  in  this  part  authorizes  the 
Corporation  to  withhold  from  any 
individual  any  record,  including 
transcripts,  recordings,  or  minutes 
required  by  this  part,  which  is  otherwise 
accessible  to  such  individual  under  the 
Privacy  Act  (5  U.S.C  552a). 

(d)  The  requirements  of  chapter  33  of 
title  44  of  the  United  States  Code  shall 
not  apply  to  the  transcripts,  recordings, 
and  minutes  described  in  §  1101.7. 

§1101.2    Definitions. 

For  the  purposes  of  this  part: 

i4gency  means  any  agency,  as  defined 
in  5  U.S.C.  552(e),  headed  by  a  coUegial 
body  composed  of  two  or  more 
individual  members,  a  majority  of 
whom  are  appointed  to  such  position  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  and  any 
subdivision  thereof  authorized  to  act  on 
behalf  of  the  agency. 

Board  means  the  Board  of  Directors  of 
the  Corporation. 

Corporation  means  the  United  States 
Enrichment  Corporation. 

Meeting  means  the  deliberations  of  at 
least  a  quorum  of  the  Corporation  Board 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  Corporation  business.  A 
meeting  may  be  conducted  imder  this 
part  through  telephone  or  similar 
commimications  equipment  by  means  of 
which  all  participants  can  hear  each 
other.  The  term  meeting  does  not 
include  deUberations  required  or 
permitted  by  §  1101.4  or  §  1101.5  and 
does  not  include  the  process  of  notation 
voting  by  circulated  memorandum  for 
the  purpose  of  expediting  consideration 
of  routine  matters. 

Member  means  an  individual  who  is 
a  member  of  the  Corporation  Board. 

Quorum  means  the  nimiber  of 
members  authorized  to  conduct 
Corporation  business  pursuant  to  the 
Corporation's  bylaws. 

§1101.3   Open  meetings. 

Members  shall  not  jointly  conduct  or 
dispose  of  Corporation  business  other 
than  in  accordance  with  this  part. 
Except  as  provided  in  §  1101.6,  every 
portion  of  every  meeting  of  the 
Corporation  shall  be  open  to  public 
observation,  and  the  Corporation  shall 
provide  suitable  facilities  therefore.  The 
public  is  invited  to  observe  and  listen  to 
all  meetings  of  the  Corporation,  or 
portions  thereof,  open  to  public 
observation,  but  may  not  participate  in 


the  deliberations  at  such  meetings  or 
record  any  portion  of  such  meetings  by 
means  of  electronic  or  other  devices  or 
cameras. 

§1101.4  Notice  Of  meetings. 

(a)  The  Corporation  shall  make  a 
public  announcement  of  the  time,  place, 
and  subject  matter  of  each  meeting, 
whether  it  is  to  be  open  or  closed  to  the 
public,  and  the  name  and  telephone 
number  of  a  Corporation  official  who 
can  respond  to  requests  for  information 
about  the  meeting. 

(b)  Such  public  announcement  shall 
be  made  at  least  one  week  before  the 
meeting  unless  a  majority  of  the 
members  determine  by  a  recorded  vote 
that  the  Corporation  business  requires 
that  such  meeting  be  called  at  an  earlier 
date.  If  an  earUer  date  is  so  established, 
the  Corporation  shall  make  such  public 
annoimcement  at  the  earUest  practicable 
time. 

(c)  Following  a  public  announcement 
required  by  paragraph  (a)  of  this  section, 
the  time  or  place  of  the  meeting  may  be 
changed  only  if  the  Corporation 
publicly  aimounces  the  change  at  the 
earliest  practicable  time.  The  subject 
matter  of  a  meeting  or  the  determination 
to  open  or  close  a  meeting  or  portion  of 
a  meeting  to  the  public  may  be  changed 
following  the  public  announcement 
required  by  paragraph  (a)  of  this  section 
only  if  a  majority  of  the  members 
determine  by  a  recorded  vote  that  the 
Corporation  business  so  requires  and 
that  no  earher  announcement  of  the 
change  was  possible  and  if  the 
Corporation  publicly  announces  such 
change  and  the  vote  of  each  member 
upon  such  change  at  the  earUest, 
practicable  time. 

(d)  In  addition  to  any  other  means 
which  the  Corporation  may  choose, 
public  announcements  required  by  this 
section  shall  be  made  by  posting  a 
notice  in  the  reception  area  of  the 
Corporation's  headquarters  at  6903 
Rockledge  Drive,  Bethesda,  Maryland 
20817. 

(e)  Immediately  following  each  public 
announcement  required  by  this  section, 
notice  of  the  time,  place,  and  subject 
matter  of  a  meeting,  whether  the 
meeting  is  open  or  closed,  any  change 
in  one  of  the  preceding,  and  the  name 
and  phone  number  of  the  Corporation 
official  designated  to  respond  to 
requests  for  information  about  the 
meeting  shall  be  submitted  for 
publication  in  the  Federal  Register. 

(f)  Votes  taken  pursuant  to  this 
section  may  be  conducted  through  any 
means  which  the  Corporation  Board 
determines  are  appropriate,  including  a 
notation  voting  process. 


§1101.5   Procedufs  for  cloeing  meetings. 

(a)  Action  under  §  1101.6  to  close  a 
meeting  shall  be  taken  only  when  a 
majority  of  the  member  vote  to  take 
such  action.  A  separate  vote  shall  be 
taken  with  respect  to  each  meeting,  a 
portion  or  portions  of  which  are 
proposed  to  be  closed  to  the  public 
pursuant  to  §  1101.6,  or  with  respect  to 
any  information  which  is  proposed  to  be 
withheld  pursuant  to  §  1101.6.  A  single 
vote  may  be  taken  with  respect  to  a 
series  of  meetings,  a  portion  or  portions 
of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any 
information  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  (30)  days  after  tlxe 
initial  meeting  in  such  series.  The  vote 
of  each  member  participating  in  such 
vote  shall  be  recorded  and  no  proxies 
shall  be  allowed. 

(b)  Notwithstanding  that  the  members 
may  have  already  voted  not  to  close  a 
meeting,  whenever  any  person  whose 
interests  may  be  directly  affected  by  a 
portion  of  a  meeting  requests  that  the 
agency  close  such  portion  to  the  public 
for  any  of  the  reasons  referred  to  in 
paragraphs  (e),  (f).  or  (g)  of  §  1101.6,  the 
Board,  upon  request  of  any  one  of  its 
members  made  prior  to  the 
commencement  of  such  portion,  shall 
vote  by  recorded  vote  whether  to  close 
such  portion  of  the  meeting. 

(c)  Within  one  day  of  any  vote  taken 
pursuant  to  this  section,  the  Corporation 
shall  make  publicly  available  a  written 
copy  of  such  vote  reflecting  the  vote  of 
each  member  on  the  question.  If  a 
portion  of  a  meeting  is  to  be  closed  to 
the  public,  the  Corporation  shall,  within 
one  day  of  the  vote  taken  pursuant  to 
this  section,  make  publicly  available  a 
full  written  explanation  of  this  action 
closing  the  portion  together  with  a  list 
of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 
Information  to  be  made  public  available 
pursuant  to  this  paragraph  (c)  shall  be 
posted  in  the  reception  area  of  the 
Corporation's  headquarters. 

(a)  For  every  meeting  closed  pursuant 
to  §  1101.6,  there  shall  be  a  certification 
by  the  General  Counsel  of  the 
Corporation  stating  whether,  in  this  or 
her  opinion,  the  meeting  may  be  closed 
to  the  pubUc  and  each  relevant 
exemptive  provision.  A  copy  of  such 
certification  shall  be  retained  by  the 
Corporation  and  shall  be  made  publicly 
available. 

(e)  Votes  taken  pursuant  to  this 
section  may  be  conducted  through  any 
means  which  the  Corporation  Board 
determines  are  appropriate,  including  a 
notation  voting  process. 


f  1101.6   Ortterla  for  closing  meetings. 
Except  in  a  case  where  the  Board 
finds  that  the  public  interest  requires 
otherwise,  the  second  sentence  of 
§  1101.3(a)  shall  not  apply  to  any 
portion  of  a  meeting  and  such  portion 
may  be  closed  to  the  public,  and  the 
requirements  of  §§1101.4  and  1101.5 
(a),  (b),  and  (c)  shall  not  apply  to  any 
information  pertaining  to  such  meeting 
otherwise  required  by  this  part  to  be 
disclosed  to  the  public,  where  the  Board 
properly  determines  that  such  portion 
or  portions  of  its  meeting  or  the 
disclosure  of  such  information  is  hkely 
to: 

(a)  Disclose  matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests 
of  national  defense  for  foreign  policy 
and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Corporation: 

(c)  Disclose  matters  specifically 
exempted  from  disclosiire  by  statute 
(other  than  5  U.S.C  552],  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld,  including 
section  1314  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  42  U.S.C  2297b- 
13,  with  reference  to  trade  secrets  and 
commercial  and  financial  information, 
and  section  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  42  U.S.C 
2168,  with  reference  to  particular 
information  regarding  the  facilities 
leased  by  the  Corporation  from  the  U.S. 
Department  of  Energy; 

(d)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  ensuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  few  law  enforcement  purposes, 
or  ii^ormation  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  stich 
records  or  information  would: 

(1)  Interfere  with  enforcement 
proceedings, 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjiidication. 


( ))  Constitute  an  unwarranted 
in\  asion  of  personal  privacy, 

( I)  Disclose  the  identity  of  a 
coi  fidential  source  and,  in  the  case  of 
a  r  cord  compiled  by  a  criminal  law 
en  Drcement  authority  in  the  course  of 
a  c  iminal  investigation,  or  by  an  agency 
coi  ducting  a  lawful  national  security 
int  illigence  investigation,  confidential 
inf  >rmation  fumi^ed  only  by  the 
CO]  fidential  source. 

( i)  Disclose  investigative  techniques 
an<  procedures,  or 

( >)  Endanger  the  life  or  physical  safety 
of  aw  enforcement  personnel; 

( i)  Disclose  information  contained  in 
or  elated  to  examination,  operating  or 
coi  dition  reports  prepared  by.  on  behalf 
of,  or  for  the  use  of  an  agency 
res  JODsible  for  the  regulation  or 
su  ervision  of  financial  institutions; 

(  )  Disclose  information  the  premature 
di!  :losure  of  which  would  be  likely  to 
sig  lificantly  frustrate  irhplementation  of 
a  p  roposed  action  of  an  agency,  except 
thi  t  this  provision  shall  not  apply  in 
an; '  instance  where  such  an  agency  has 
air  iady  disclosed  to  the  public  the 
COI  itent  or  nature  of  its  proposed  action, 
or  vhere  such  an  agency  is  required  by 
lai '  to  make  such  disclosure  on  its  own 
inj  iative  prior  to  taking  final  action  on 
su  h  proposal;  or 

i)  Specifically  concern  the 
Co  poration's  participation  in  a  civil 
acl  ion  or  proceeding,  an  action  in  a 
for  sign  court  or  international  tribunal, 
or  m  arbitration,  or  the  initiation, 
COI  iduct,  or  disposition  by  the 
Co  poration  of  a  particular  case  of 
foi  mal  agency  adjudication  pilrsuant  to 
thi  procedures  in  5  U.S.C.  554  or 
otl  erwise  involving  a  determination  on 
th(  record  after  opportxmity  for  a 
heiring. 

§  1 101.7   Tran8cri|>ts  of  closed  meetings. 

a)  For  every  meeting  closed  pujsuant 
to  )1101.6,  the  presiding  officer  of  the 
m(  eting  shall  prepare  a  statement 

set  ting  forth  the  time  and  place  of  the 
m<  eting,  and  the  persons  present,  and 
sui  :h  statement  shall  be  retained  by  the 
Cc  rporation. 

b)  The  Corporation  shall  TnaintAin  a 
CO  nplete  transcript  or  electronic 

re<  ording  adequate  to  record  fully  the 
pn  tceedings  of  each  meeting,  or  portion 
of  I  meeting,  closed  to  the  public, 
.  ex  »pt  that  in  the  case  of  a  meeting,  or 
pa  -tion  of  a  meeting,  closed  to  the 
pinlic  pursuant  to  paragraph  (h)  or  (j) 
of  B  1101.6.  the  Corporation  shall 
maintain  either  such  a  transcript  or 
recording,  or  a  set  of  minutes.  Such 
mmutes  ^lall  fully  and  clearly  describe 
all  matters  discussed  and  shall  provide 
a  i  ill  and  accurate  simmiary  of  any 
ac  ions  taken,  and  the  reasons  therefor. 


including  a  description  of  each  of  the 
views  expressed  on  any  item  and  the 
record  of  any  rollcall  vote  (reflecting  the 
vote  of  each  member  on  the  question). 
All  doc\mient  considered  in  connection 
with  any  action  shall  be  identified  in 
such  minutes. 

(c)  The  Corporation  shall  maintain  a 
complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  the 
minutes,  or  a  complete  electronic 
recording  of  each  meeting,  or  portion  of 
a  meeting,  closed  to  the  public,  for  a 
period  of  at  least  two  (2)  years  after  such 
meeting,  or  imtil  one  year  after  the 
conclusion  of  any  Corporation 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

(d)  Within  a  reasonable  time  after  the 
adjournment  of  a  meeting  closed  to  the 
public,  the  Corporation  shall  make 
available  to  the  public,  at  the 
Corporation's  headquarters,  the 
transcript,  electronic  recording,  or 
minutes  of  the  discussion  of  any  item  on 
the  agenda,  or  of  any  item  of  the 
testimony  of  any  witness  received  at  the 
meeting,  except  for  such  item  or  items 
of  such  discussion  or  testimony  as  the 
Corporation  determines  to  contain 
information  which  may  be  withheld 
under  §  1101.6.  Copies  of  such 
transcript,  electronic  recording  or 
minutes  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication 
or  transcription. 

$1101.8    Report  to  Congress. 

The  Corporation  shall  report  to  the 
Congress  annually  regarding  its 
compliance  with  the  requirements  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

IFR  Doc.  94-4332  Filed  2-23-94;  9:18  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter,  ti^  "Utah  program")  under 
the  Surface  Mining  Control  and 


Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  Utah's  rules  pertaining  to 
coal  exploration.  Utah  proposed  the 
amendment  with  the  intent  of 
streamlining  the  Utah  program  and 
making  the  exploration  process  more 
responsive  to  field  needs  for  coal  seam 
information. 

This  document  sets  forth  the  times 
and  locations  that  the  Utah  program  and 
.  proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
dates  and  times  of  the  comment  period 
during  which  interested  persons  may 
submit  vmtten  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  on  March  28, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  March  22, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t.  on  March  14. 
1994.  Any  disabled  individual  who  has 
a  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INF0RMATK5N  CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  vmtten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  firee 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director.  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue  NW.,  suite  1200, 
Albuquerque,  New  Mexico  87102, 
Telephone:  (505)  766-1486 

Utah  Division  of  Oil,  Gas  and  Mining. 
355  West  North  Temple.  3  Triad 
Center,  suite  350.  Salt  Lake  City.  Utah 
84180-1203.  Telephone:  (801)  538- 
5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen.  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

II.  Proposed  Amendment 

in.  Public  Comment  Procedures 
rV.  Procedural  Determinations 


I.  Backgronnd  on  the  Utah  Program 

On  Jaimary  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15. 944.16.  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  January  27, 1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-888). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative  to 
"streamline  the  Utah  program  and  make 
the  exploration  process  more  responsive 
to  field  needs  for  coal  seam 
information."  The  sections  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposes  to 
amend  are:  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-200-100,  scope  of 
rules  for  coal  exploration;  Utah  Admin. 
R.  645-200-200,  responsibilities  of  the 
Division  concerning  (1)  notice  of 
intention  to  conduct  minor  coal 
exploration  and  (2)  major  coal 
exploration  permits;  Utah  Admin.  R. 
645-201-100,  requirements  for  coal 
e.xploration  approval;  Utah  Admin.  R 
645-201-200,  notices  of  intention  to 
conduct  minor  coal  exploration;  and 
Utah  Admin.  R.  645-202-100.  required 
documents  for  notice  of  intention  to 
conduct  minor  coal  exploration  and 
major  coal  exploration  permits. 

Specifically.  Utah  proposes  to  revise 
its  rules  describing  the  scope  of  its  coal 
exploration  rules  at  (1)  Utah  Admin.  R. 
645-200-121  to  provide  a  coal 
exploration  category  for  exploration  that 
is  subject  to  43  CFR  parts  3480  through 
3487  and  to  require  that  this  category  of 
exploration  be  conducted  according  to 
the  procedures  set  forth  in  43  CFR  parts 
3480  through  3487;  (2)  Utah  Admin.  R. 
645-200-122  to  require,  for  coal 
exploration  operations  that  will  remove 
250  tons  or  less  of  coal,  the  Division  of 
Oil,  Gas  and  Mining  (Division)  to  review 
the  operator's  notice  of  intention  to 
conduct  minor  coal  exploration  under 
the  requirements  of  Utah  Admin.  R. 
645-201-200;  and  (3)  Utah  Admin.  R. 
645-200-123  to  require,  for  coal 
exploration  operations  that  will  remove 
more  than  250  tons  of  coal,  the 
Division's  approval  and  issuance  of  a 
major  coal  exploration  permit  under  the 
requirements  of  Utah  Admin.  R.  645- 
201-300. 


Utah  proposes  to  revise  its  rules 
pertaining  to  the  Division's 
responsibilities  for  coal  exploration  at 
(1)  Utah  Admin.  R.  645-200-220  to 
provide  that  the  Division  will  receive 
and  review  notices  of  intention  to 
conduct  minor  coal  exploration  and 
enforce  the  terms  of  each  notice; 
receive,  review,  and  approve  or 
disapprove  applications  for  major  coal 
exploration  permits  as  well  as  issue, 
condition,  suspend,  revoke  and  enforce 
these  permits  under  the  Utah  program; 
and  review  and  respond  to  notices  of 
intention  to  conduct  minor  coal 
exploration  and  initial  applications  for 
major  coal  exploration  permits  within 
15  days  of  receipt;  and  (2)  Utah  Admin. 
R-  645-200-230  to  provide  that  the 
Division  will  coordinate  review  of 
notices  of  intention  for  minor  coal 
exploration  and  review,  approval,  or 
disapproval  of  major  coal  exploration 
permit  applications  with  other 
government  agencies,  as  appropriate. 

Utah  proposes  to  revise  its  rules  for 
coal  exploration  plan  review  at  (1)  Utah 
Admin.  R.  645-201-110  to  provide  that 
the  Division  will  be  responsible  for  coal 
exploration  plan  review  on  lands  not 
subject  to  43  CFR  parts  3480  through 
3487;  (2)  Utah  Admin.  R.  645-201-120 
to  provide  that  the  review  of  coal 
exploration  plans  on  lands  subject  to  43 
CFR  parts  3480  through  3487  will  be 
guided  by  the  direction  provided  in  43 
CFR  parts  3480  through  3487;  and  (3) 
Utah  Admin.  R.  645-201-130  to  provide 
that  the  Division  will  coordinate  as 
appropriate  its  activities  in  reviewing 
coal  exploration  projects  with  other 
agencies  in  order  to  reduce  duplication 
of  agency  and  operator  effort  and 
maximize  protection  of  the  State  from 
the  environmental  effects  of  coal 
exploration  activities. 

Utah  proposes  to  revise  its  rules  for 
notices  of  intention  to  conduct  minor 
coal  exploration  at  Utah  Admin.  R.  645- 
201-210  to  provide  that  notices  of 
intention  to  conduct  minor  coal 
exploration  when  250  tons  or  less  of 
coal  will  be  removed  will  require 
Division  review  prior  to  conducting 
exploration. 

Utah  proposes  to  revise  its  rules  for 
coal  exploration  compliance  duties  and 
required  documents  at  Utah  Admin.  R. 
645-202-100  to  provide  that  each 
person  who  conducts  coal  exploration 
that  substantially  disturbs  the  natural 
land  siuface  will,  while  :n  the 
exploration  area,  have  available  a  copy 
of  the  approved  minor  coal  exploration 
notice  of  intention  or  approved  major 
coal  exploration  permit  for  review  by  an 
authorized  representative  of  the 
Division  upon  request. 
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Utah  proposes  editorial  revisions  to 
its  rules  for  minor  coal  exploration  at 
Utah  Admin.  R.  645-200-122.  645-200- 
220. 645-201-210  and  -220.  and  645- 
202-100  to  replace  "application"  and 
"permit"  as  they  pertain  to  minor  coal 
exploration  with  the  phrase  "notice  of 
intention  to  conduct,"  and  to  provide 
that  the  Division  "reviews"  rather  than 
"approves  and  issues"  these  notices. 
Utah  proposes  to  eliminate  the 
distinction  between  coal  exploration 
"outside  an  approved  permit  area"  and 
"within  an  approved  permit  area"  at 
Utah  Admin.  R.  645-200-100.  645-201- 
100.  and  645-202-100.  Utah  proposes  to 
delete  parts  of  Utah  Admin.  R.  645- 
201-100  through  140,  revise  the 
language  as  it  pertains  to 
responsibilities  for.coal  exploration,  and 
recodify  the  remaining  provisions  of 
this  section  as  Utah  Admin.  R.  645- 
201-100  through  130. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adeqvtate,  it  will  become  part  of  the 
Utah  program. 

1.  Written  Comments 

Written  comments  should  be 
specified,  pertain  only  to  the  issues 
proposed  in  this  nilemaking,  and 
include  explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  tmder  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.s.t.  on  March  14, 1994.  The  location 
and  time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportimity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Piling  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specific  date  imtil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 


been  icheduled  to  testify,  and  who  wish 
to  do  50.  will  be  heard  following  those 
who  tave  been  scheduled.  The  hearing 
will  ( ad  after  all  persons  scheduled  to 
testif  '  and  persons  present  in  the 
audif  ice  who  wish  to  testify  have  been 
hearc . 

3.  Pu  )Iic  Meeting 

If  o  ily  one  person  requests  an 
oppoi  timity  to  testify  at  a  hearing,  a 
publi :  meeting,  rather  than  a  public 
hearii  ig,  may  be  held.  Persons  wishing 
to  me  3t  with  OSM  representatives  to 
discu  >s  the  proposed  amendment  may 
reque  ;t  a  meeting  by  contacting  the 
perso  1  listed  under  FOR  FURTHER 
INFOR  «AT10N  CONTACT.  All  such  meetings 
will  I  B  open  to  the  public  and.  if 
possi  lie.  notices  of  meetings  will  be 
poste  1  at  the  locations  listed  under 
ADDRISSES.  A  written  smnmary  of  each 
meeting  will  be  made  a  part  of  the 
admii  listrative  record. 

IV.  P]  ocedural  Determinations 

1.  Ext  cutive  Order  12866 

Thi  5  proposed  rule  is  exempted  from 
review  f  by  the  Office  of  Management  and 
Budg  It  (OMB)  imder  Executive  Order 
1286(  (Regulatory  Planning  and 
Review). 

2.  Ext  cutive  Order  12778 

Th<  Department  of  the  Interior  has 
condi  icted  the  reviews  required  by 
sectio  n  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
deter  uined  that  this  rule  meets  the 
applii  :able  standards  of  subsections  (a) 
and  (1)  of  that  section^  However,  these 
standlrds  are  not  applicable  to  the 
actual  language  of  State  regulatory 
progri  ims  and  program  amendments 
since  sach  such  program  is  drafted  and 
promi  ilgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCi  A  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decis  ons  on  proposed  State  regulatory 
progr  ims  and  program  amendments 
subm  tted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
subm  ttal  is  consistent  with  SMCRA  and 
its  im  >lementing  Federal  regulations 
and  V  hether  the  other  requirements  of 
30  CF  ^  parts  730.  731.  and  732  have 
been  i  let. 

3.  Na  ional  Environmental  Policy  Act 

mvironmental  impact  statement  is 
»d  for  this  rule  since  section 
of  SMCRA  (30  U.S.C.  1292(d)) 
provites  that  agency  decisions  on 
propc  sed  State  regulatory  program 
provii  ions  do  not  constitute  major 
Feder  il  actions  within  the  meaning  of 
sectio  a  102(2)(C)  of  the  National 


No 


requi 
702(d 


Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nvunber  of  small  entities 
tmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovmmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  February  17. 1994. 
Raymond  L.  Lotvrie, 

Assistant  Director,  Western  Support  Center. 
(PR  Doc.  94-4280  Filed  2-24-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL12-33-6262.  FRL-4841-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Announcement  of  public 
hearing;  reopening  the  public  comment 
period. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  Chicago 
ozone  Federal  Implementation  Plan 
(FIP)  on  June  29. 1990.  Included  in 
USEPA  "s  FIP  was  a  requirement  that 
paper  coating  facilities  such  as 
Riverside  Laboratories'  (Riverside)  Kane 
County,  Illinois  facility  be  subject  to 
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specific  emission  linuts.  On  August  20. 
1991,  Riverside  filed  a  jjetition  for 
reconsideration  with  USEPA  in  which  it 
contended,  based  on  its  economic 
situation  that  the  Federal  rules  were  not 
reasonably  available  control  technology 
(RACT)  for  its  facility.  On  December  16. 
1993,  USEPA  published  a  proposed  rule 
on  this  reconsideration  which  offered 
the  opportunity  for  a  public  hearing.  A 
public  hearing  was  requested  on  the 
December  16, 1993.  proposed  rule.  This 
document  announces  a  public  hearing 
on  the  proposed  rule  and  reopens  the 
public  comment  period. 
DATES:  The  public  comment  period  is 
reopened  from  Februarv  25, 1994  until 
May  6,  1994. 

A  public  hearing  has  been  scheduled 
for  Wednesday  April  6, 1994.  at  1:30 
p.m. 

ADDRESSES:  Written  comments  on  the 
December  16, 1993,  proposed  rule 
should  be  addressed  to  J.  Elmer  Bortzer, 
Chief,  Regulation  Development  Section 
(AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Comments  should  be  strictly 
limited  to  the  subject  matter  of  the 
December  16.  1993  (58  FR  65688), 
proposed  rule. 

The  location  of  the  public  hearing  is 
Room  328  of  the  Ralph  H.  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal,  Regulation 
Development  Branch,  18th  Floor 
Southwest,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6052. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  February  11, 1994. 
Phyllis  A.  Reed, 
Acting  Regional  Administrator. 
(FR  Doc.  94-4223  Filed  2-24-94;  8:45  ami 
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40  CFR  Part  52 
[MN-15-1-6878;  FRL-4841-71 

Approval  of  the  1990  Base  Year 
Cartion  Monoxide  Emission  Inventory 
for  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  USEPA  today  proposes 
full  approval  of  the  1990  base  year 
carbon  monoxide  (CO)  emission 
inventory  by  the  State  of  Minnesota  for 
the  purpose  of  bringing  about  the 
attainment  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  CO.  The 
inventory  %vas  submitted  by  the  State  to 


satisfy  certain  Federal  requirements  for 
an  approvable  nonattainment  area  CO 
State  Implementation  Plan  (SIP)  for  the 
Duluth  and  Minneapolis,  St.  Paul  areas 
in  Minnesota. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
March  28, 1994. 

ADDRESSES:  Written  Comments  should 
be  sent  to:  William  L.  MacDowell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3509. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  United 
States  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3509,  (312)  353-3849. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner,  Air  Enforcement 
Branch  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  lUinois  60604-3509,  (312) 
353-3849. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Clean  Air  Act  as  amended 
(including  1990  Amendments)  (CAA), 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment,  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 
towards  attainment.  The  CAA  requires 
moderate  and  serious  CO  nonattainment 
areas  to  submit  a  base  year  CO  inventory 
that  represents  actual  emissions  in  the 
CO  season  by  November  15, 1992. 
Moderate  and  serious  CO  nonattainment 
areas  are  required  to  submit  a  revised 
inventory  that  represents  actual 
emissions  no  later  than  September  30, 
1995,  and  every  three  years  thereafter 
until  the  area  is  redesignated  to 
attainment.  The  base  year  inventory  is 
the  primary  inventory  from  which  the 
periodic  inventories  are  derived. 
Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  document  "Emission 
Inventory  Requirements  for  Carbon 
Monoxide  State  Implementation  Plans, 
"U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC, 
March  1991. 

The  air  quality  planning  requirements 
for  CO  nonattainment  areas  are  set  out 
in  section  187  of  title  I  of  the  Act.  The 
USEPA  has  issued  a  General  Preamble 


describing  USEPA's  preliminary  views 
on  how  USEPA  intends  to  review  SIP 
revisions  submitted  under  title  I  of  the 
Act,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  (see  57  FR  13529;  April  16. 
1992  and  57  FR  18070;  April  28, 1992). 
Because  USEPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale.  In  today's  proposed 
rulemaking  action  on  the  Miimesota 
carbon  monoxide  base  year  emission 
inventory,  USEPA  is  proposing  to  apply 
its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  USEPA  will  consider 
any  comments  submitted  within  the 
comment  period  before  taking  final 
action  on  today's  proposal. 

Those  States  containing  moderate 
carbon  monoxide  nonattainment  areas 
are  required  under  section  187(a)(1)  of 
the  Clean  Air  Act  to  submit  by 
November  15, 1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
CO  season  emissions  from  all  sources 
(57  FR  13530,  April  16, 1992). 
Stationary  point,  stationary  area,  on- 
road  mobile,  and  non-road  mobile 
sources  of  carbon  monoxide  (CO)  are  to 
be  included  in  the  inventory.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory. 
The  inventory  is  to  address  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season.  The,  peak  CO  season  should 
reflect  the  months  when  peak  CO  air 
quality  concentrations  occur.  For  many, 
but  not  all  areas  of  the  country,  the  peak 
CO  season  will  be  in  the  wintertime 
months.  For  areas  where  winter  is  the 
peak  CO  season,  the  1990  base  year 
inventory  will  include  the  winter 
months  XhaX  begin  in  1989  and  extend 
into  1990  (e.g.,  December  1989  through 
January-February  1990).  Available 
guidance  for  preparing  emission 
inventories  is  provided  in  the  General 
Preamble  (57  FR  13498,  April  16, 1992). 

Emission  inventories  are  first 
reviewed  under  the  completeness 
criteria  established  under  section 
110(k)(l)  of  the  CAA  (56  FR  42216, 
August  26, 1991).  According  to  section 
110(k)(l)(C)  if  a  submittal  does  not  meet 
the  completeness  criteria,  "the  State 
shall  be  treated  as  not  having  made  the 
submission."  Under  sections  179(a)(1) 
and  110(c)(1),  a  finding  by  USEPA  that 
a  submittal  is  incomplete  is  one  of  the 
actions  that  initiates  the  sanctions  and 
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Federal  Implementation  Plan  (FIP) 
processes.  > 

n.  This  Proposed  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  USEPA's  review  of 
base  year  emission  inventory  submittals 
in  order  to  determine  approval  or 
disapproval  under  section  187(a)(1)  (see 
57  FR 13565-13566,  April  16. 1992). 
The  USEPA  is  proposing  to  grant 
approval  of  the  carbon  monoxide  (CO) 
base  year  emission  inventory  submitted 
to  USEPA  on  November  9, 1992.  based 
on  the  Level  I.  II,  and  III  review 
findings.  This  section  outlines  the 
review  procedures  performed  to 
determine  if  the  base  year  emission 
inventory  is  acceptable. 

Today  s  proposed  action  describes  the 
review  procedures  associated  with 
determining  the  acceptability  of  a  1990 
base  year  emission  inventory  and 
discusses  the  levels  of  acceptance  or 
disapproval  that  can  result  from  the 
findings  of  the  review  process. 

A.  Review  of  a  State  Base  Year  SIP  CO 
Inventory 

The  emissions  inventory  was 
submitted  on  November  9, 1992.  frem 
the  State  of  Minnesota  to  USEPA. 
USEPA  reviewed  the  inventory  and  is 
satisfied  that  all  Agency  guidance 
requirements  have  been  met. 

The  emissions  inventory  contained 
point,  area,  mobile  on-road  and  mobile 
off-road  source  carbon  monoxide 
emissions  for  a  typical  winter  day  in 
Duluth. 

Table  l.  Carbon  Monoxide 

EMISSIONS  FOR  THE  DULUTH  AREA 


emissio  IS 


Emissions  Source 

*  1990  Emissions 
Rate  (lbs/winter 
day) 

Orvroad  Mobile _ 

Off-road  Mobile 

Point  Source 

114.718 

13,624 

4,270 

Area  Source 

85614 

Total  Emissions 

918226 

Table  1  provides  a  summary  of 
emissions  for  Duluth.  Approximately  59 
percent  of  the  emissions  are  from 
mobile  sources.  The  State  used  USEPA 
guidance  in  preparation  of  the 
emissions  inventory.  A  copy  of  this 
inventory  is  available  for  review  at  the 
Region  5  office  listed  previously. 

The  emissions  inventory  also 
contained  point,  area,  on-road.  and  off- 
road  mobile  soiuce  carbon  monoxide 


■  Memorandum  from  ].  David  Mobley,  Chief, 
Emission  Inventory  Branch,  to  Air  Branch  Chiefs, 
Region  I-X,  "Guidance  on  States'  Failure  to  Submit 
Ozone  and  CO  SIP  Inventories,"  November  12, 
199Z. 


'•  for  a  typical  winter  day  in  the 
Minneabolis-St.  Paul  area. 


Table 

SIONi 


Paul 


2.  Carbon  Monoxide  Emis- 

FOR    the    MINNEAPOLIS-ST. 

Area 


Emistions 


On-road 
Off-road 
Point  Source 
Area  Soi  rce 
Total  Err  ssions 


1990  Emissions 

Rate  (Ibs/winter 

day) 


2.790.595 
345.702 
559.898 
566.285 

4.262.480 


Table  2  provides  a  summary  of  the 
emissio  is  for  the  Minneapolis-St.  Paul 
area.  Aj  proximately  73  percent  of  the 
emissio  is  are  from  mobile  sources.  The 
State  us  sd  USEPA  guidance  in 
prepara  ion  of  the  emissions  inventory. 
A  copy  jf  this  inventory  is  also 
availab:  s  for  review  at  the  Region  5 
office  li  ited  previously. 

The  L  evel  I  and  n  review  process  is 
used  to  determine  that  all  components 
of  the  b  ise  year  inventory  are  present. 
The  rev  ew  also  evaluates  the  level  of 
support  iig  dociunentation  provided  by 
the  Stat !  and  assesses  whether  the 
emissic^s  were  developed  according  to 
current  iJSEPA  guidance.  The  data 
quality  s  also  evaluated. 

The  1  evel  III  review  process  is 
outline(  here  and  consists  of  9  points 
that  the  inventory  must  include.  For  a 
base  yoi  r  emission  inventory  to  be 
accepta  )le  it  must  pass  all  of  the 
foUowii  [g  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IP  ')  was  provided  and  the  Quality 
Assiu^  ce  (QA)  program  contained  in 
the  IPP  was  performed  and  its 
implem  ^ntation  documented. 

2.  Ad  iquate  documentation  was 
provide  i  that  enabled  the  reviewer  to 
determi  ne  the  emission  estimation 
procedv  res  and  the  data  sources  used  to 
develop  the  inventory.  Summary 
emissio  is  by  categories  of  source  type 
were  pi  )vided  and  these  emissions 
match  t  le  emission  totals  in  the 
Aerome  xic  Information  Retrieval 
System  AIRS). 

3.  Thi  point  source  inventory  must  be 
comple  e. 

4.  Poi  it  source  emissions  must  have 
been  pr  jpared  or  calculated  according 
to  the  ci  urent  USEPA  guidance. 

5.  Th  !  area  source  inventory  must  be 
comple  e. 

6.Thi !  area  source  emissions  must 
have  be  m  prepared  or  calculated 
accordii  ig  to  the  current  USEPA 
guidanc  b.    7.  The  method  (e.g., 
Highwa  y  Performance  Monitoring 
System  HPMS)  or  a  network 
transpo  tation  planning  model)  used  to 


develop  VMT  estimates  must  follow 
USEPA  guidance,  which  is  detailed  in 
the  document.  "Procedures  for  Emission 
Inventory  Preparation.  Volume  IV: 
Mobile  Sources",  U.S.  Environmental 
Protection  Agency.  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards,  Ann  Arbor,  MI 
and  RTF.  NC,  December  1992.  The  VMT 
development  methods  were  adequately 
described  and  dociunented  in  the 
inventory  report. 

8.  The  MOBILE  model  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

9.  Non-road  mobile  emissions  were 
prepared  according  to  current  USEPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  1, 11.  and 
in  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  foimd 
in  the  following  document;  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emissions  Inventories",  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  Research  Triangle  Park,  NC, 
August,  1992.  Level  III  review 
procedures  are  specified  in  a 
memorandum  from  John  S.  Seitz, 
Director  of  OAQPS  to  Regional  Air 
Division  Directors  entitled  "Emission 
Inventory  Issues,"  dated  Jime  24, 1993. 
USEPA  has  reviewed  the  inventory 
using  these  criteria  and  proposes 
approval  of  the  base  year  emission 
inventory  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  Act. 

A  summary  of  the  Level  III  findings  is 
given  below. 

1.  The  IPP  and  the  Q/A  program  have 
been  approved  and  implemented.  These 
were  approved  by  a  June  8, 1993,  letter 
from  William  L.  MacDowell.  Region  5  to 
Lisa  Thorvig,  Minnesota  Pollution 
Control  Agency. 

2.  The  documentation  was  adequate 
and  was  reviewed  in  detail. 

3.  The  point  source  inventory  was 
found  to  be  complete. 

4.  The  point  source  emissions  were 
estimated  according  to  USEPA 
guidance. 

5.  The  area  source  inventory  was 
foimd  to  be  complete. 

6.  The  area  source  emissions  were 
estimated  according  to  USEPA 
guidance. 

7.  The  method  used  to  develop 
vehicle  miles  traveled  estimates  was  in 
accordance  with  USEPA  guidance,  and 
was  dociunented. 

8.  The  MOBILE  model  was  used 
correctly. 

9.  The  non-road  mobile  source 
emission  estimates  were  correctly 
prepared.  Most  of  the  emissions  were 
estimated  by  apportioning  the  USEPA 
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nonroad  mobile  emissions  inventory  by 
population  to  the  applicable  coimties. 

B.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  USEPA.  Section 
110(a)(2)  of  the  Act  provides  that  each 
emission  inventory  submitted  by  a  State 
must  be  adopted  alter  reasonable  notice 
and  public  hearing.  >  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  CO  nonattainment 
areas  with  design  values  greater  than 
12.7  ppm  must  submit  the  entire  SIP 
(emissions  inventories,  attainment 
demonstrations,  and  control  strategies) 
by  November  15. 1992,  and  USEPA 
expects  the  emissions  inventories  to 
have  gone  through  the  public  hearing 
process  as  part  of  the  full  CO  SIP.  3  CO 
areas  with  design  values  12.7  and  below 
would  be  required  to  subject  the 
emissions  inventory  to  the  public 
hearing  and  adoption  process  if  the  area 
attains  the  CO  NAAQS  and 
subsequently  develops  a  redesignation 
request  and  the  associated  maintenance 
plan.  A  public  hearing  would  also  be 
required  for  CO  areas  with  design  values 
12.7  and  below  if  the  area  fails  to  attain 
the  NAAQS  standard  by  December  31, 
1995,  and  is  reclassified  to  serious  and 
therefore  required  to  submit  an 
attainment  plan. 

The  State  of  Minnesota  held  a  public 
hearing  on  October  26, 1992,  and 
November  6, 1992.  to  entertain  public 
comment  on  the  1990  base  year 
emission  inventory  for  Duluth.  The 
State  was  given  a  de  minimis  deferral 
for  the  Minneapolis-St.  Paul  public 
hearing.  The  de  minimis  deferral  of  the 
public  hearing  requirement  is  provided 
for  in  a  September  29, 1992, 
memorandum  from  John  Calcagni, 
Director,  Air  Quality  Management 
Division.  *  The  inventory  was  submitted 


'Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 

>  Memorandum  from  John  Calcagni,  Director. 
Technical  Support  Division,  to  Regional  Air 
Division  Directors.  Region  I-X.  "Public  Hearing 
Requirements  for  1990  Base-Year  Emission 
Inventories  for  Ozone  and  Carbon  Monoxide  ' 
Nonattainment  Areas,"  September  29. 1992. 

'Because  the  base  year  1990  CO  emissions 
inventory  for  Minneapolis  does  not  place  an 
emissions  limitation  on  sources,  USEPA  has 
determined  that  it  is  appropriate  to  provide  a  "de 
minimis"  deferral  of  the  State  public  hearing 
requirement  up  to  such  time  as  a  public  hearing  is 
held  on  a  redesignation  request  or  an  attainment 
demonstration  for  the  area.  After  it  is  included  in 
a  redesignation  request  or  attainment 
demonstration,  it  could  become  an  emissions 
budget  for  the  area.  The  budget  would  limit  the 
amount  of  emissions  that  the  area  could  emit  into 
the  air.  CO  areas  with  design  values  12.7  ppm  and 


to  USEPA  on  November  9. 1992.  and 
November  11. 1992,  as  a  proposed 
revision  to  the  SIP. 

The  emission  inventory  was  reviewed 
by  USEPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  A  letter  was  sent  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  today's  action 
USEPA  proposes  to  approve  the 
Minnesota  carbon  monoxide  emission 
inventory  submittal  for  Duluth  and  the 
Minneapolis-St.  Paul  areas  and  invites 
public  comment  on  the  action. 

in.  Implications  of  This  Action 

The  USEPA  is  proposing  to  fully 
approve  the  SIP  carbon  monoxide 
emission  inventory  submitted  to  USEPA 
for  the  Duluth  and  Minneapolis-St.  Paul 
areas  on  November  9  and  11, 1992.  The 
State  has  submitted  a  complete 
inventory  containing  point,  area,  and 
mobile  source  data,  and  documentation. 
The  Duluth  inventory  is  complete  and 
approvable  according  to  all  criteria  set 
out  in  the  June  24, 1993,  memorandum 
from  Jdm  S.  Seitz,  Director,  OAQPS,  to 
the  Regional  Air  Directors.  The 
Minneapolis-St.  Paul  inventory  is 
complete  and  approvable  according  to 
the  criteria  set  out  in  the  June  24, 1993, 
Seitz  memorandum  with  the  exception 
of  the  CAA  requiring  a  public  hearing 
and  comment  period. 

USEPA  granted  Minnesota  a  deferral 
from  the  public  hearing  requirement. 
However,  since  the  State  was  only  given 
a  de  minimis  deferral  of  the  public 
hearing  requirements  for  the 
Minneapolis-St.  Paul  emissions 
inventory,  the  final  action  for  the  area 
cannot  be  effective  until  the  State  has 
held  the  public  hearing,  and  solicited 
comments  and  submitted  these  to 
USEPA. 

As  noted,  additional  submittals  of  SIP 
emission  inventories  for  the 
nonattainment  areas  are  due  at  later 
dates.  The  USEPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

IV.  Request  for  Public  Comments 

The  USEPA  is  requesting  comments 
on  all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice. 


below  would  be  required  to  subject  the  emissions 
inventory  to  the  public  hearing  and  adoption 
process  if  the  area  attains  the  CO  NAAQS  and 
subsequently  develops  a  redesignation  request  and 
associated  maintenance  plan,  or  if  the  area  lails  to 
attain  the  standard  by  December  31,  I99S,  and  is 
reclassified  to  serious  and  therefore  required  to 
submit  an  attainment  plan. 


USEPA  will  consider  any  comments 
received  by  March  28, 1994. 

V.  Executive  Order  (EG)  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Rejtister  on 
January  19, 1989  (54  FR  2214-2225).  On- 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
U.S.C  600  et  seq..  USEPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.SX^.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprise,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  25&-66  (1976);  42  U.S.C.  7410 
(a)(2). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority.  42  U.S.C.  7401-767:q. 


Dated:  February  4. 1994. 
David  A.  Ulliidi. 
Acting  Regional  Administrator. 
(FR  Doc  94-4224  Filed  2-24-94;  8:45  am] 
BtUMQOOOCl 


40CFRPartS2 
IWI39-01-6079;  FRL-4842-1] 

Approval  and  Promulgation  of 
Imptementation  Plan;  Wisconsin 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

summary:  The  USEPA  is  proposing  to 
approve  a  revision  to  Wisconsin's  State 
Implementation  Plan  (SIP)  for  ozone.  On 
September  22, 1993,  the  Wisconsin 
Department  of  Natural  Resources 
rWDNR)  submitted  volatile  organic 
compound  CVOC)  rules  to  the  USEPA  as 
a  proposed  revision  to  Wisconsin's 
ozone  SIP.  These  rules  replace  the 
Chapter  NR 154  (154  series)  regulations 
currently  contained  in  Wisconsin's 
federally  approved  ozone  SIP  with 
Chapter  NR  400  (400  series)  regulations 
which  are  consistent  with  the  current 
Wisconsin  Administrative  Code.  In 
addition  to  renumbering  Wisconsin's 
VOC  regulations,  this  revision  addresses 
the  following:  the  requirement  of 
Wisconsin's  March  9, 1984  SIP  that  the 
State  submit  major  source  non-control 
technology  guideline  (non-CTG) 
reasonably  available  control  technology 
(RACT)  regulations;  the  USEPA's  SIP 
call  of  May  26, 1988;  the  reqiiirement  of 
the  Clean  Air  Act  as  amended  in  1990 
(Act)  that  States  conect  deficient  VOC 
RACT  niles  ("fix-up"  requirement);  and 
the  reqidrement  of  the  Act  that  States 
adopt  VOC  RACT  rules  where  not 
previously  required  ("catch-up" 
requirement).  Further,  this  revision 
redefines  RACT  for  non-vapor 
conveyorized  degreasers,  high 
performance  architectural  coatings,  and 
fire  truck  and  emergency  response 
vehicle  manufJacturing.  This  proposed 
revision  is  being  parallel  processed 
because  portions  of  the  rules  submitted 
on  September  22, 1993  have  been 
adopted  by  the  WDNR's  Natural 
Resources  Board,  but  are  not  as  yet  fully 
effective  at  the  State  level.  The  USEPA 
is  proposing  to  take  final  action 
approving  these  rules  if  and  when  they 
become  fully  effective  providing  that 
they  are  subonitted  to  the  USEPA  in  a 
timely  manner. 

DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  1^  March  28, 1994. 
ADOnESSCS:  Written  comments  should 
be  sent  toOirlton  T.  Nash,  Chief, 
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Regulaiion  Development  Section,  Air 
^d  Radiation  Branch  (AT-18J), 
Region  5,  77  West  Jackson 
Boulev^,  Chicago,  Illinois  60604. 

of  the  SIP  revision  request  and 
's  analysis  are  avail^le  for 
on  at  the  following  address:  (It 
recoimiended  that  you  telephone 

D'Agostino  at  (312)  886-1767 
'  dsiting  the  Region  5 
)  JSEPA,  Region  5.  Air  and 
Radiatj  }n  EH  vision,  77  West  Jackson 
Boulev^.  Chicago,  Illinois  60604. 
INFORMATION  CONTACT: 
D'Agostino.  Air  Toxics  and 
Radiatlan  Branch  (AT-18J),  USEPA, 
Region  5,  Chicago.  Illinois  60604,  (312) 
886-1767. 
SUPPLE  MENTARY  INFORMATION: 

Backg]  Dund 

Und(  (r  section  107  of  the  Clean  Air 
imended  in  1977  (1977  Act),  the 
designated  certain  areas  in  each 
not  attaining  the  National 
Air  Quality  Standards 
(NAAQS)  for  ozone.  For  these  areas, 

172(a)  of  the  1977  Act  required 
State  revise  its  SIP  to  provide 
ttMning  the  primary  NAAQS  as 
txpedj  iously  as  practicable,  but  not 

December  31, 1982.  >  section 
md  (c)  of  the  1977  Act  require 
stationary  sources,  an 
appro\iable  SIP  must  include  legally 
enforo  able  requirements  reflecting  the 
applio  ition  of  RACT  to  sources  of 
VOC.  2 


^uiiementa  §ot  an  approvaUe  SIP  are 
in  a  "General  Preamble"  for  part  D 

publUbed  at  44  FR  20372  (April  4, 
FR  38563  (July  2. 1979).  44  FR  50371 
SB.  1979).  44  FR  53761  (September  17. 
'  44  FR  671B2  (Novembw  23. 1979). 
nition  of  RACT  is  contained  in  a 
9, 1976,  memorandum  from  Roger 
fbnner  Assittant  Admlniatrator  of  Air  and 
M  magement  and  i«  cited  in  a  General 
upplement  on  Control  Technique 
(CTCA  published  at  44  FR  53761. 
(^tember  17, 1979).  RACT  i*  defined  a*  the 
a  oiaiion  limitation  tliat  a  particular  aourca 
of  meeting  by  the  application  of  control 
that  is  reasonably  arailable.  considering 
'  and  economic  fMsibiUty. 
Uliitad  State*  Eavironmantal  Protection 
lublished  CTGs  In  three  phases  (Groups  I, 
in  order  to  assist  the  States  in  determining 
CTGs  provide  information  on  available 
control  technkpies  and  provide 

on  wrfaat  Oie  USEPA  consider*  the 

iv«  iMMm"  far  RACT.  All  other  source* 

not  covered  by  Group  L  0.  or  IQ  CTGs 

'  to  as  "non-CTG"  sources.  Under  the 

,  "non-CTG  major  sources"  were  source* 

the  potential  to  emit  mora  than  100  tons 

of  VOC  and  tor  which  a  CTC  has 
published.  Under  the  Act  as  amended  in 
definitioa  of  "maior  source"  has  bean 
the  area's  classification;  La.,  virhila  (or 
and  moderate  area*  major  source* 
to  be  defined  as  tfaoee  Mrith  potential  to 
TPY,  maior  aource*  in  aarious,  sever*,  and 
are  defined  a*  tho*e  with  potential  to 
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In  partial  response  to  the  requirement 
for  VOC  RACT  rules,  the  State  of 
Wisconsin  submitted  and  the  USEPA 
approved  controls  representing  the 
application  of  RACT  for  certain 
stationary  sources  of  VOCs  covered  by 
the  first  two  groups  of  CTGs  (RACT  I- 
40  CFR  52.2570(c)(13)  (January  11, 
1980, 45  FR  2319)  and  RACT  n-40  CFR 
52.2570(c)(27)  (Jime  21. 1982, 47  FR 
26622)). 

Part  D  allowed  the  USEPA,  though,  to 
grant  extensions  of  up  to  December  31, 
1987  to  those  States  that  could  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31, 1982,  if 
certain  conditions  were  met  by  the  State 
in  revising  its  SIP.  >  Wisconsin 
requested  and  received  an  extension  to 
December  31, 1987  for  achieving  the 
ozone  NAAQS  for  five  coimties 
(Kenosha,  MUwaukee,  Ozaukee,  Racine, 
and  Waukesha).  This  extension  was 
granted  on  May  6, 1981  (46  FR  25294) 
and  obligated  the  State  to  develop,  for 
sources  located  in  the  five-county 
nonattainment  area  in  southeastern 
Wisconsin,  RACT  regulations  addressed 
.  by  the  Ooup  III  CTGs  (RACT  ID)  and 
RACT  regulations  for  major  sources  not 
addressed  by  a  CTG  (major  non-CTG 
RACT).  The  State  of  Wisconsin 
submitted  and  the  USEPA  approved 
controls  representing  the  application  of 
RACT  for  stationary  sources  of  VOCs 
covered  by  the  third  group  of  CTGs  on 
May  10, 1985  (40  CFR  52.2570(c)(39)  (50 
FR  19682))  and  June  28. 1985  (40  CFR 
52.2570(c)(41)  (50  FR  26735)). 
On  May  26, 1988,  Valdas  V. 
Adamkus,  Regional  Administrator, 
USEPA,  Region  5,  notified  Governor 
Tommy  G.  Thompson  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act  that 
the  Wisconsin  SIP  was  substantially 
inadequate  to  achieve  the  NAAQS  for 
ozone  in  parts  of  Wisconsin.  This  letter 
to  the  Governor  further  stated  that 
Wisconsin  was  required  imder  the  1977 
Act  to  correct  the  deficiencies  and 
inconsistencies  in  its  existing  VOC 
regulations.  A  June  17, 1988  SIP  call 
foUow-up  letter  to  Wisconsin  identified 
the  deficiencies  and  inconsistencies  in 
its  existing  VOC  stationary  source  RACT 
regulations  which  had  been  previously 
approved  by  the  USEPA.  Tl^  letter  also 
noted  that  approvable  non-CTG 
regulations  were  lacking  for  resin 


emit  sa  25.  and  )5  TPY,  leapectively.  Therefore. 
under  the  amaoded  Act.  the  definition  of  "noo-CTG 
major  soutoe"  depends  on  the  classification  oft 
specific  *!••. 

iQn  lanuaiy  22. 1061.  (46  FR  7162).  the  USEPA 
published  guidance  far  the  developmeat  of  1962 
ozone  SIP*  In  "Stat*  ImpieniMitation  Plan*: 
Appreval  of  1962  Osoo*  and  Cuhon  Monoxide 
Plan  Revision*  foe  Ar***  Naeding  an  Attainment 
Data  Extensioa." 
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manufacturing,  coating  manufacturing, 
aerosol  can  filling  and  leather  coating. 
The  USEPA  published  an  informational 
notice  on  September  7, 1988  (53  FR 
34500)  on  the  call  for  a  SIP  revision  and 
on  guidance  documents,  including  the 
May  25, 1988  docimient.  "Issues 
Relating  to  V(X  Regulation  Cutpoints, 
Deficiencies,  and  Deviations" 
(Bluebook). 

The  Clean  Air  Act  Amendments  of 
1990  were  enacted  on  November  15, 
1990.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  182(a)(2)(A), 
Congress  statutorily  adopted  the 
requirement  that  pre-enactment  ozone 
nonattainment  areas  that  retained  their 
designation  of  nonattainment  and  were 
classified  as  marginal  or  above  fix  their 
deficient  RACTT  rules  for  ozone  by  May 
15, 1991.  Specifically,  this  section 
requires  such  areas  to  correct  RACT  as 
it  was  required  \mder  pre-amendment 
section  172(b)  as  that  requirement  was 
interpreted  in  pre-amendment  guidance 
(the  "fix-up"  requirement).  *  The  SIP 
call  letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  Five 
counties  in  the  Milwaukee  area 
(Kenosha,  Milwaukee,  Ozaukee,  Racine, 
and  Waukesha)  and  the  Sheboygan  area 
retained  their  designation  of 
nonattainment  and  were  classified  as 
severe  and  moderate,  respectively. 
Therefore,  these  nonattainment  areas  are 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

Section  182(b)(2)  of  the  Act  requires 
States  to  adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
1990  amendments:  (2)  RACT  for  sources 
covered  by  a  post-enactment  CTG;  and     ' 
(3)  all  major  sources  not  covered  by  a 
CTG.  This  section  requires 
nonattainment  areas  to  regulate  sources 
that  previously  were  exempt  bom  RACT 
requirements  and  thereby  "catch  up"  to 
those  nonattainment  areas  that  became 
subject  to  those  requirements  during  an 
earlier  period.  In  addition,  it  requires 
newly  designated  ozone  nonattainment 
areas  to  adopt  RACT  rules  consistent 
Mrith  those  for  previously  designated 


nonattainment  areas.  The  coimties  of 
Kewaimee,  Manitowoc,  and  Sheboygan 
and  the  Milwaukee  area  (including 
Kenosha,  Milwaukee,  Ozaukee,  Racine, 
Washington,  and  Waukesha)  are  the 
only  areas  in  Wisconsin  designated 
nonattainment  and  classified  as 
moderate  or  above.  Therefore,  these  are 
the  areas  in  Wisconsin  subject  to  the 
RACT  catch-up  requirements  of  section 
182(b)(2)  of  the  Act. 

State  Submittal 

On  September  22, 1993,  Wisconsin 
submitted  VOC  rules  to  the  USEPA  as 
a  proposed  revision  to  the  State's  ozone 
Sn*.  "This  submittal  supersedes  the 
following  rule  revision  submittals: 
October  3, 1986  (non-CTG  rules  for 
aerosol  can  filling,  coating 
manufactiulng,  and  synthetic  resin 
manufacturing);  February  5, 1987  (non- 
CTG  nde  for  leather  coating):  February 
18, 1988  (RACT  for  non-vapor 
conveyorized  degreasers):  June  28, 1988 
(non-CTG  rule  for  aerosol  can  filling): 
August  30, 1988  (RACT  for  high 
performance  architectural  coatings); 
November  1, 1989  (internal  offsets); 
April  17, 1990  (rule  corrections  in 
response  to  the  1988  SIP  call);  and  May 
21. 1990  (RACT  for  fire  truck  and 
emergency  response  vehicle 
manufacturing) '.  The  proposed  revision 
has  been  submitted  to  the  USEPA  for 
parallel  processing  because  portions  of 
the  rules  have  been  adopted  by  the 
WDNR's  Natural  Resources  Board,  but 
are  not  as  yet  fully  effective  at  the  State 
level. 

These  rules  replace  the  154  series 
regulations  currently  contained  in 
Wisconsin's  ozone  SIP  with  400  series 
regulations  which  are  consistent  with 
the  ciuxent  Wisconsin  Administrative 
Code.  More  specifically,  the  September 
22, 1993  submission  consists  of 
Chapters  NR  400,  419  to  425  (excluding 
.  NR  419.07).  439  and  484,  as  related  to 
VOCs.  This  includes  Order  AM-36-92, 
which  contains  VCX]  rule  revisions 
adopted  by  the  State  of  Wisconsin's 
Natural  Resources  Board  on  July  29, 
1993.  In  addition  to  renumbering 


'Among  other  things,  the  pre-amendment 
guidance  consisU  of  the  VOC  RACT  portions  of  the 
Po8t-«7  policy.  52  FR  45044  (November  24. 1967); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Kagieter 
Notice"  (Bluebook)  (notice  of  availability  published 
in  the  Federal  RegWar  on  May  25, 1988):  and  the 
existing  CTGs. 


)  In  iu  May  21. 1990,  submittal,  the  Sute 
requested  that  the  rule  revisions  to  the  Wisconsin 
Administrative  Code  as  approved  by  the  Natural 
Resources  Board  (NRB)  in  Order  AM-46-88  (fire 
truck  and  emergency  response  vehicle 
manufacturing)  and  modiHed  by  NRB  Order  AM- 
2ft-89  (April  17. 1990.  RACT  correction  submittal) 
be  incorporated  into  Wisconsin's  federally- 
approved  SIP.  Thus,  the  regulatory  language 
submitted  on  April  17. 1990.  actually  supersedes 
the  regulatory  language  submitted  on  May  21. 1990. 
To  clarify  this  it  should  be  noted  that  the  April  17. 
1990  and  May  21. 1990  dale*  are  dates  of  submittal. 
The  May  21. 1990  submittal  was  actually  approved 
prior  to  the  approval  of  the  April  17, 1990 
submittal.  This  is  why  the  April  17, 1990  regulatory 
language  takes  precedence. 


Wisconsin's  VOC  regulations,  this 
revision  fully  addresses  the  following: 
the  requirement  of  Wisconsin's  March  9, 
1984  SIP  that  the  Stete  submit  major 
source  non-CTG  RACT  regulations:  the 
USEPA's  SIP  call  of  May  28, 1988;  and 
the  RACT  fix-up  requirement  of  section 
182(a)(2)(A)  of  the  Act.  Additionally, 
this  submittal  expands  the  geographic 
coverage  of  Wisconsin's  VOC  RACT 
rules  (where  this  has  not  already  been 
done)  to  Door.  Kewaimee,  Manitowoc, 
and  Washington  Counties  and  lowers 
the  applicability  cutpoint  for  existing 
major  non-CTG  regulations  to  25  tons 
per  year  (tpy)  of  VOC  for  sources  located 
in  the  Milwaukee  area.  &  In  doing  so, 
these  rules  partially  address  the  RACT 
catch-up  requirement  of  section 
182(b)(2)  of  the  Act.  The  catch-up 
requirement  will  be  fully  addressed 
when  the  Wisconsin  submits  its  rules 
for  major  non-CTG  sources,  currently 
expected  in  1994.  Further,  this  revision 
redefines  RACT  for  non-vapor 
conveyorized  degreasers,  high 
performance  architectural  coatings,  and 
fire  truck  and  emergency  response 
vehicle  manufacturing. 

USEPA'a  Analysis  of  the  SUte*! 
Submittal 

The  following  is  a  summary  of  the 
major  changes  to  Wisconsin's  VCX^ 
regulations  contained  in  the  State's 
submittal. 

/.  Chapter  NR  400:  Air  PoUuUqn  Control 
Definitions 

This  chapter  contains  definitions  used 
throughout  the  remaining  chapters. 

A.  "Maximiun  Theoretical  Emissions" 

The  State  has  established  the 
following  definition:  '"Maximimi 
theoretical  emissions'  means  the 
quantity  of  air  contaminants  that 
theoretically  could  be  emitted  by  a 
stationary  source  without  control 
devices  based  on  the  design  capacity  or 
maximum  production  capacity  of  the 
source  and  8.760  hours  of  operation  per 
year.  In  determining  the  maximum 
theoretical  emissions  of  VOCs  for  a 
source,  the  design  capacity  or  maximum 
production  capacity  shall  include  the 
use  of  raw  materials,  coatings  and  inks 
with  the  highest  VOC  content  used  in 
practice  by  the  source."  This  definition 
is  clear  and  consistent  with  USEPA 
RACT  guidelines. 


•Under  the  1990  amendments,  msjor  sources  in 
severe  areas  are  defined  as  those  with  the  potential 
to  emit  25  tpy  or  mora  of  VOCs.  This  revision 
ensures  that  the  definition  of  major  source 
contained  in  the  aroendmems  is  reflected  in 
existing  major  non-CTG  regubtions. 


B.  "Volatile  Oiganic  Compound"  or 
"VOC" 

Tlie  State  has  revised  the  definition  to 
read  as  follows:  "'Volatile  organic 
compound'  or  "VOC*  means  any  organic 
compound  which  participates  in 
atmospheric  photochemical  reactions. 
This  includes  any  such  organic 
compound  other  than  the  following 
compounds,  which  have  been 
determined  to  have  negligible 
photochemical  reactivity:  (a)  Methane, 
(b)  Ethane,  (c)  Methylene  chloride 
(IKchloromethane).  (d)  1.1.1- 
Trichloroethane'tMethyl  chloroform), 
(e)  Trichlorofluoromethane  (CTt>-ll).  (f) 
Dichlorodifluoromethane  (CrC-12),  (g) 
Chlorodifluoromethane  (CFC-22),  (h) 
Trifluoromethane  (FC-23).  (i)  1,1,1- 
Trichloro-2,2,2-trifluoroethane  (OFC- 
113).  (j)  l,2-Dichloro-l,l,2.2- 
tetrafluoroethane  (CFC-114),  (k) 
Chloropentafluoroethane  (CFC-115),  (1) 
1 , 1 .1 -Trifluoro-2 .2-dichloroethane 
(HCFC-123),  (m)  l-Chloro-1.1.1,2- 
tetrailuoroethane  (HCFC-124).  (n) 
Pentafluoroethane  (HFC-125),  (o) 
1.1.2,2-Tetrafluoroethane  (HFC-134),  (p) 
1.1.1.2-Tetrafluoroethane  (HFC-134a), 
(q)  1,1-Dichloro-l-fluoroethane  (HCFC- 
141b).  (r)  l-C3iloro-l,l-difluoroethane 
(HCFC-142b),  (s)  1,1,1-Trifluoroethane 
(HFC-143a).  (t)  1,1-Difluoroethane 
(HFC-152a),  and  (u)  perfluorocarbon 
compounds  which  fall  in  to  the 
following  classes:  1.  Cyclic,  branched  or 
linear  completely  fluorinated  alkanes.  2. 
Cyclic,  branched  or  linear  completely 
fluorinated  ethers  with  no 
imsatiirations.  3.  Cyclic,  branched  or 
linear  completely  fluorinated  tertiary 
amines  with  no  imsaturations,  and  4. 
Sulfur  ccmtaining  perfluorocarbons  with 
no  unsaturations  and  with  sulfur  bonds 
only  to  caifoon  and  fluorine."  lliis 
definition  is  consistent  with  USEPA's 
definition  of  VOC  (40  CFR  51.100). 

//.  Chapter  NR  419:  Control  of  Organic 
Compound  Emissions 

This  chapter  contains  definitions  and 
general  regulations  (including  those 
pertaining  to  the  disposal  of  VCX^ 
wastes,  the  storage  of  organic 
compounds  and  the  transfer  of  organic 
compounds)  which  apply  to  VOC 
sources. ' 

Storage  of  Any  Organic  Compound 

The  State  has  revised  this  section  to 
require  that  any  alternative  control 
method  approved  by  the  WDNR  be 
submitted  to,  and  not  become  effective 


^Section  419.07  regulates  the  remediation  of 
contaminated  toil  or  «rater.  The  WDNR  requested 
that  this  section  oot  be  incorporated  into  the  State's 
ozone  SIP.  Thanibre,  USEPA  is  not  taking  action 
on  this  section. 


for  Fede  al  purposes  imtil  approved  by. 
the  USE  >A  as  a  SOP  revision. 

///.  Chap  ter  NR  420:  Control  of  Organic 
Compou  nd  Emissions  ftvm  Petroleum 
and  Gas  yline  Sources 

This  c  lapter  contains  definitions  and 
specific  regulations  pertaining  to  the 
storage  of  petroleimi  liquids,  transfer 
operaticnis  and  associated  equipment, 
motor  vehicle  fueling, »  and  petroleum 
sources. 


refinery 

A.  Storat( 
Exempt!  >; 

The 


Slate  has  revised  this  section  by 
removin  ;  the  exemption  for 
undergn  >imd  storage  vessels  where  the 
total  vol  mie  of  petroleum  liquids  added 
to  and  Xi  ken  from  the  tank  annually  did 
not  exce  id  twice  the  voliune  of  the  tank. 
This  exe  mption  was  replaced  with  an 
exempt!  m  for  horizontal  undergroimd 
storage  t  inks  used  to  store  )P— 4  jet  fuel. 

B.  Stora  ^  of  Petroleimi  Liquids; 
Inspect!  )ns  of  Fixed  Roof  Vessels 

Sate 


le  of  Petroleum  Liquids; 
ns 


has  revised  the  provision 
:o  the  inspection  of  covers  and 
is  to  require  inspections 

the  tank  is  emptied  or  at  least 
rears,  whichever  is  more 


The 
relating 
seals  so 
whenever 
every  5 
frequent . 

C.  Stora  ;e  of  Petroleum  Liquids; 
Altemal ;  Control  Methods 

The  S  ate  has  revised  this  section  to 
require '  hat  any  alternative  control 
method  approved  by  the  WDNR  be 
submitti  id  to,  and  not  become  effective 
for  Fed(  ral  purposes  until  approved  by, 
the  USB  'A  as  a  SIP  revision. 

D.  Trani  fer  Operations  and  Associated 
Equipm  mt;  Bulk  Gasoline  Plants 

The  S  :ate  has  revised  this  nile  to 
apply  tc  facilities  which  have  an 
average  {daily  throughput  of  4,000 
gallons  t>f  gasoline  or  more  on  a  30-day 
rolling  average.  In  addition,  this  section 
was  revised  to  require  that  any  source 
subject  to  this  section  shall  remain 
subject  lo  this  subsection  even  if  its 
through  )ut  later  falls  below  the 
applied  ility  thresholds. 

E.  Trans  fer  Operations  and  Associated 
Equipm  mt;  Gasoline  Dispensing 
Facilitii  s 

The  £  Late  revised  this  section  to  allow 
sources  to  comply  by  using  a 
refrigeration-condensation  system 
capablejof  recovering  at  least  90  percent 


•On  Aiiust  13, 1993  (58  FR  43080),  the  USEPA 

published  a  direct  final  approval  of  the  [xt)posed 
revisions  1  o  Wisconsin's  SIP  relating  to  motor 
vehicle  fu  sling  that  became  effective  on  October  13, 
1993.  The  «  revisions  will  not  be  discussed  in 
today's  ni  emaking. 


by  weight  of  the  organic  compounds  in 
the  displaced  vapor  or  an  equally 
effective  alternative  control  method 
approved  by  the  department.  The  State 
also  added  the  requirement  that  any 
alternative  control  method  approved 
imder  this  subsection  be  submitted  to, 
and  not  become  effective  for  Federal 
purposes  until  approved  by,  the  USEPA 
as  a  source-specific  SIP  revision. 

F.  Transfer  Operations  and  Associated 
Equipment;  GasoUne  Delivery  Vesseb 

The  State  revised  this  section  to 
require  that  records  be  kept  not  only  of 
the  results  of  pressure  tests,  but  also  of 
all  data  collected  during  the  test. 

IV.  Chapter  NR  421 :  Control  of  Organic 
Compound  Emissions  from  Chemical, 
Coatings  and  Rubber  Products 
Manufacturing 

This  chapter  contains  definitions  and 
specific  regulations  pertaining  to 
chemical  manufacturing,  pneumatic 
rubber  tire  manufacturing,  synthetic 
resin  manufacturing,  and  coatings 
manufacturing. 

A.  Chemical  Manufacturing 

The  provisions  of  this  subsection  are 
not  consistent  with  USEPA  RACT 
guidelines.  However,  the  State  has  made 
an  adequate  demonstration  that  there 
are  no  sources  in  nonattainment  areas  in 
this  category.  USEPA  is  approving  this 
negative  declaration  into  the  SIP  as 
fulfilling  the  RACT  requirement  for 
these  source  categories.  In  addition, 
USEPA  is  approving  the  submitted  rules 
into  the  SIP  for  their  strengthening 
effect,  but  not  as  meeting  RACT.  If  major 
VOC  sources  falling  imder  this  category 
are  constructed  in  an  ozone 
nonattainment  area,  these  sources  will 
be  required  to  control  their  emissions 
with  the  lowest  achievable  emission  rate 
under  New  Source  Review  provisions. 
^In  addition,  the  State's  negative 
declaration  would  no  longer  be 
supportable  and  the  State  would  then 
need  to  submit  RACT  rules  for  this 
category. 

B.  Pnetmiatic  Rubber  Tire 
Manufacturing 

The  provisions  of  this  subsection  are 
not  consistent  with  USEPA  RACT 
guidelines.  However,  the  State  has  made 
an  adequate  demonstration  that  there 
are  no  sources  in  nonattainment  areas  in 
this  category.  USEPA  is  approving  this 
negative  declaration  into  the  SIP  as 
fulfilling  the  RACT  requirement  for 
these  source  categories.  In  addition. 
USEPA  is  approving  the  submitted  rules 
into  the  SIP  for  their  strengthening 
effect,  but  not  as  meeting  RACT.  If  major 
VOC  sources  falling  under  this  category 
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are  constructed  in  an  ozone 
nonattainment  area,  these  sources  will 
be  required  to  control  their  emissions 
with  the  lowest  achievable  emission  rate 
under  New  Source  Review  provisions. 
In  addition,  the  State's  negative 
declaration  would  no  longer  be 
supportable  and  the  State  would  then 
need  to  submit  RACT  rules  for  this 
category. 

C.  Synthetic  Resin  Manufacturing 

This  non-CTG  rule,  not  previously 
incorporated  into  the  State's  SIP. 
applies  to  reaction  tanks,  thinning 
tanks,  blending  tanks  and  other  process 
vessels  used  in  any  synthetic  resin 
manufacturing  facility  which  has 
maximum  theoretical  emissions  of 
VOCs  greater  than  or  equal  to  100  tpy 
and  which  is  located  in  the  counties  of 
Door,  Kewaimee,  Manitowoc. 
Sheboygan  or  Walworth,  or  which  has 
maximum  theoretical  emissions  of 
VOCs  greater  than  or  equal  to  25  tpy  and 
which  is  located  in  the  counties  of 
Kenosha,  Milwaukee,  Ozaukee,  Racine. 
Washington,  or  Waukesha.  The 
regulation  requires  that  each  vent  from 
reaction  tanks,  and  all  blending  tanks 
and  thinning  tanks  be  equipped  with 
either  of  the  following:  (1)  A  surface 
condenser,  or  equally  effective  control 
device  approved  by  the  WDNR.  and  a 
vapor  recovery  or  control  system  that 
reduces  emissions  from  the  surface 
condenser  or  equally  effective  device  by 
85  percent;  or  (2)  an  equivalent  system 
or  approach  demonstrated  to  reliably 
control  emissions  from  a  process  that 
does  not  include  a  condenser  by  not  less 
than  90  percent  as  approved  by  the 
WDNR.  Any  equally  effective  control 
equipment  or  equivalent  system 
approved  by  WDNR  under  this 
paragraph  must  be  submitted  to,  and  not 
become  effective  for  Federal  purposes 
until  approved  by.  the  USEPA  as  a  site- 
specific  SIP  revision. 

The  rule  further  requires  equipment 
which  processes  or  contains  VOC  to  be 
either  enclosed  or  covered.  Each  valve, 
pump,  sealed  agitator,  compressor, 
flange  and  relief  valve  must  be 
inspected  bimonthly  for  indications  of 
dripping  liquid.  In  addition,  if  this 
equipment  is  used  with  a  process  stream 
which  contains  at  least  10.0  percent 
VOCs  by  weight,  annual  monitoring  is 
required,  unless  it  is  located  within  2 
meters  of  a  permanent  support  surface, 
in  which  case  quarterly  monitoring  is 
required.  All  leaks  detected  must  he 
repaired  within  15  days  or,  if 
technically  infeasible  without  a  process 
tmit  shutdown,  before  the  end  of  the 
next  such  shutdown.  Documentation, 
including  the  description  of  the 
equipment  that  leaked,  date  of 


detection,  date  of  repair,  dates  of  follow- 
up  inspection,  and  an  explanation  of 
what  caused  the  leak,  is  required  on  a 
quarterly  basis. 

D.  Coatings  Manufacturing 

This  non-CTG  rule,  not  previously 
incorporated  into  the  State's  SIP, 
applies  to  pigment  dispersion  chambers, 
thinning  tanks,  tinting,  straining, 
blending  tanks  and  oQier  process  vessels 
used  in  any  coatings  manufacttuing 
facility  which  has  maximimi  theoretical 
emissions  of  VOCs  greater  than  or  equal 
to  100  tpy  and  whidi  is  located  in  the 
counties  of  Door,  Kewaunee, 
Manitowoc,  Sheboygan  or  Walworth,  or 
which  has  maximum  theoretical 
emissions  of  VOCs  greater  than  or  equal 
to  25  tpy  and  which  is  located  in  the 
coimties  of  Kenosha,  Milwaukee, 
Ozaukee,  Racine.  Washington,  or 
Waukesha.  The  regulation  requires  that 
all  vats  be  covered  with  Uds.  except  to 
add  ingredients  or  to  take  samples;  all 
vats,  high  speed  dispersion  mills, 
grinding  mills  and  roller  mills  be 
cleaned  in  a  way  which  minimizes  the 
emissions  of  Vc5Cs  into  the  atmosphere, 
and  all  grinding  mills  be  equipped  with 
fiilly  enclosed  screens. 

Tne  rule  further  requires  that  each 
valve,  pump,  sealed  agitator, 
compressor,  flange  and  relief  valve  be 
inspected  bimonthly  for  indications  of 
dripping  hquid.  In  addition,  if  this 
equipment  is  used  with  a  process  stream 
which  contains  at  least  10.0  percent 
VOCs  by  weight,  annual  monitoring  is 
required,  unless  it  is  located  within  2 
meters  of  a  permuient  support  surface, 
in  which  case  quarterly  monitoring  is 
required.  All  leaks  detected  must  he 
repaired  within  15  days  or,  if 
technically  infeasible  without  a  process 
unit  shutdown,  before  the  end  of  the 
next  such  shutdown.  Documentation, 
including  the  description  of  the 
equipment  that  leaked,  date  of 
detection,  date  of  repair,  dates  of  follow- 
up  inspection,  and  an  explanation  of 
what  caused  the  leak,  is  required  on  a 
quarterly  basis. 

V.  Chapter  NR  422:  Control  of  Organic 
Compound  Emissions  from  Surface 
Coating,  Printing  and  Asphalt  Surfacing 
Operations 

This  chapter  contains  definitions  and 
specific  regulations  pertaining  to  can 
coating,  coil  coating,  paper  coating, 
fabric  and  vinyl  coating,  leather  coating, 
automobile  and  hght-duty  truck 
manufacturing,  fiirniture  metal  coating, 
surface  coating  of  large  appliances, 
magnet  wire  coating,  flat  wood  panel 
coating,  graphic  arts,  miscellaneous 
metal  parts  and  products,  fire  truck  and 
emei^ency  response  vehicle 


manufacturing,  and  use  of  asphalt 
surfacing  materials. 

A.  Definitions 

The  following  revisions  have  been 
made  to  the  definitions  included  in  this 
subsection: 

1.  The  definition  of  "fabric  coating" 
has  been  revised  to  include  the 
saturation  coating  of  textile  substrates. 

2.  "Organisol"  has  been  defined  to  be 
a  thick  coating  containing  resin, 
plasticizers  and  organic  solvent  used  to 
coat  flexible  substances,  such  as  paper 
or  fabrics. 

3.  The  definition  of  "paper  coating" 
has  been  revised  to  include  saturation 
coating  of  paper.  The  definition  has  also 
been  revised  to  include  the  web  coating 
ai  "plastic  films"  rather  than  "plastic 
fibers"  as  a  source  type  subject  to  the 
coating  rules. 

4.  "Plastisol"  has  been  defined  to  be 
a  composition  of  finely  divided  resin 
and  plasticizer  used  to  coat  flexible 
substances,  such  as  paper  or  fabrics, 
which  is  applied  as  a  thick  gel  which 
solidifies  when  heated. 

5.  The  definition  of  "pretreatment 
coat"  has  been  revised  to  mean  a  coating 
applied  directly  to  metal  substrates  and 
which  contain  at  least  1/2  percent  acid 
by  weight  and  is  used  to  provide  surface 
etching,  corrosion  resistance  and 
enhanced  adhesion  of  subsequent 
coatings. 

6.  "Saturation  coating"  has  been 
defined  as  the  application  of  a  coating 
which  permeates  the  substrate  to  which 
it  is  apphed. 

7.  The  definition  of  "vinyl  coating" 
was  revised  to  exclude  the  application 
of  plastisols  and  organisols  and  to 
include  methane  coated  fabric  and 
urethaile  sheets. 

B.  Exemptions 

The  exemptions  in  this  section  have 
been  revised  as  follows: 
.  1.  The  exemption  for  sources  whose 
actual  emissions  were  never  greater  than 
15  pounds  per  day  and  3.1  pounds  per 
hour  was  revised.  The  regulation  now 
allows  exemptions  only  for  sources 
whose  actual  emissions  from  all  lines 
meeting  the  same  applicability 
requirements  within  the  facility  are 
never  greater  than  15  pounds  per  day 
with  all  emission  control  equipment 
inoperative. 

2.  The  exemption  for  miscellaneous 
metal  parts  and  products  and  fire  truck 
and  emergency  response  vehicle 
manufacturing  sources  whose  emissions 
were  never  greater  than  10  tpy  with  all 
emission  control  equipment  inoperative 
was  revised.  The  regulation  now 
exempts  miscellaneous  metal  parts  and 
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products  and  fire  truck  and  emergency 
response  vehicle  manufacturing  sources 
which  have  maximum  theoretical 
emissions  of  VOCs  from  all  surface 
coating  process  lines  of  less  than  or 
equal  to  10  tpy. 

3.  The  exemption  covering  coating 
sources,  other  than  graphic  arts,  which 
have  total  emissions  of  VOCs,  with  all 
emission  control  equipment  inoperative, 
of  less  than  or  equal  to  100  tpy  no 
longer  applies  in  Door  or  Kewaimee 
counties. 

4.  The  exemption  for  printing 
facilities  whose  emissions,  with  all 
emission  control  equipment  inoperative, 
are  less  than  or  equal  to  100  tpy  was 
revised.  The  regulation  now  exempts 
printing  facilities  which  are  located  in 
the  counties  of  Kenosha,  Milwaukee, 
Ozaukee,  Racine,  Washington  or 
Waukesha  and  have  maximum 
theoretical  emissions  of  VOCs  of  less 
than  or  equal  to  25  tpy,  or  are  located 
outside  of  these  counties  and  have 
maximimi  theoretical  emissions  of 
VOCs  less  than  or  equal  to  100  tpy. 

5.  The  exemption  relating  to  leather 
coating  facilities  has  been  revised  to 
exempt  facilities  located  outside  the 
counties  of  Door,  Kenosha,  Kewaunee, 
Manitowoc,  Milwaukee,  Ozaukee, 
Racine,  Sheboygan,  Walworth, 
Washington  and  Waukesha;  or  located 
in  the  counties  of  Kenosha,  Milwaukee, 
Ozaukee,  Racine,  Washington,  or  ' 
Waukesha  and  which  have  maximum 
theoretical  emissions  of  VOCs  of  less 
than  25  tpy,  or  located  in  the  counties 
of  Door,  Kewaunee,  Manitowoc, 
Sheboygan  or  Walworth,  and  which 
have  maximimi  theoretical  emissions  of 
VOCs  of  less  than  100  tpy. 

C.  Methods  of  Compliance 

Sources  may  achieve  compliance 
through  the  use  of  an  equivalent  system 
or  approach  demonstrated  to  reliably 
control  emissions  to  a  level  at  or  below 
the  applicable  emission  limit.  In 
addition,  souices  have  the  option  of 
achieving  compliance  through  the  use  of 
an  alternative  control  method  or  system 
involving  a  high  transfer  efficiency 
coating  application  system.  In  either 
~  case,  the  equivalent  or  alternate  method 
or  system  must  be  approved  by  the 
WDNR  and  submitted  to  USEPA  as  a 
site-specific  SIP  revision.  This  revision 
woiild  not  become  effective  for  Federal 
purposes  until  approved  by  the  USEPA. 

Tnis  subsection  has  also  been  revised 
to  allow  sources  to  demonstrate 
compliance  through  a  daily  volume- 
vtreighted  average  of  all  coatings  or  inks 
applied  by  emission  units  subject  to  the 
same  emission  limitation  in  a  process 
line.  The  regulation  includes  equations 
specifying  the  required  method  for 
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caln  lating  daily  volume-weighted 
aven  ge  VOC  content.  Sources  not 
cove  'ed  by  one  of  the  equations 

in  this  subsection  may  comply 
of  in-line  averaging  only  by 
obtafciing  the  WDNR's  approval.  Any 
such  approval  must  be  submitted  to, 

vill  not  become  effective  for 
Fed(  ral  purposes  until  approved  by,  the 
USE  *A  as  a  site-specific  SIP  revision. 

D.  Leather  Coating 

non-CTG  rule,  not  previously 
inco^orated  into  the  State's  SIP,  limits 
from  leather  coating  faciUties 

kilograms  per  100  square  meters 
^unds  per  1000  square  feet)  of 
coati  d  product  calculated  on  a  daily 
aver  tge  basis.  The  regulation  contains 
equs  dons  and  procedures  specifying  the 
requ  red  method  for  determining 
com  >liance  with  the  regulation  as  well 
as  di  tailed  recordkeeping  requirements. 

E.  A  itomobile  and  Light-Duty  Truck 
Man  ifacturing 

Tl  e  provisions  of  this  subsection  are 
not  <  onsistent  with  USEPA  RACT 
guidelines.  However,  the  State  has  made 
an  ai  lequate  demonstration  that  there 
are  i  o  sources  in  nonattainment  areas  in 
this  >ource  category.  USEPA  is 
appooving  this  negative  declaration  into 
the  MP  as  fulfilling  the  RACT 
requ  rement  for  these  source  categories. 
In  a(  ditidn.  USEPA  is  approving  the 
subi  litted  rules  into  the  SIP  for  their 
strei  gthening  effect,  but  not  as  meeting 
RAC  T.  If  major  VOC  sources  falling 
imdi  ir  this  category  are  constructed  in 
an  0  cone  nonattainment  area,  these 
SOU]  zes  will  be  required  to  control  their 
emii  sions  with  the  lowest  achievable 
emit  sion  rate  under  New  Source  Review 
pro^  isions.  In  addition,  the  State's 
negt  tive  declaration  would  no  longer  be 
sup  ortable  and  the  State  would  then 
neei  to  submit  RACT  rules  for  this 
cate  ;ory. 

F.Xj  -s^hic  Arts 

S(  urces  are  allowed  to  comply  vnih 
the  1  egulation  through  the  use  of  an 
altei  native  VOC  emission  reduction 
systi  !m  demonstrated  to  have  at  least  90 
perc  ent  reduction  efficiency,  as 
mea  sured  across  the  control  system.  The 
regu  lation  was  revised  to  require  that 
any  such  alternative  system  be  not  only 
app:  oved  by  the  WDNR,  but  also 
subi  aitted  to  the  USEPA  as  a  site- 
spe<  ific  SIP  revision.  Any  such  revision 
woi  Id  not  become  effective  for  Federal 
pur  (OSes  until  approved  by  the  USEPA. 

Ii  addition,  the  regulation  was 
revi  ied  to  require  that  the  overall 
emi  ision  reduction  efficiency  of  any 
cap  ure  system  and  control  device  be  at 
leas  75  percent, where  a  publication 


rotogravure  process  is  employed.  65 
percent  where  a  packaging  rotogravure 
process  is  employed,  and  60  percent 
where  a  flexographic  printing  process  is 
employed. 

G.  Miscellaneous  Metal  Parts  and 
Products 

The  applicability  subsection  has  been 
modified  to  eliminate  the  exemption  for 
coating  operations  involved  in  ihe 
application  of  specialized  coati^gs 
required  by  State  of  Federal  agencies  on 
products  made  for  their  use.  "Hie 
exemptions  for  adhesives.  sealants  or 
fillers  and  the  silk  screening  of  metal 
parts  and  products  and  the  emission 
limitations  for  pretreatment  coats  have 
been  revised  to  apply  only  to  facilities 
located  outside  the  counties  of  Door, 
Kenosha.  Kewaimee,  Manitowoc. 
Milwaukee,  Ozaukee,  Racine, 
Sheboygan,  Walworth,  Washington  and 
Waukesha. 

In  addition,  this  section  contains 
emission  limitations  for  high 
performance  architectural  coatings 
which  have  not  previously  been 
incorporated  into  the  State's  SIP.  This 
rule  limits  sudi  coatings  to  5.4  and  5.8 
poxmds  of  VOC  per  gallon  of  coating, 
excluding  water,  for  prime  coating  and 
other  coatings,  respectively.  These 
limits  apply  only  to  sources  using  such 
coatings  prior  to  July  1, 1983,  and 
located  outside  the  counties  of  Brown. 
Calumet,  Dane,  Dodge,  Door.  Fond  du 
Lac.  Jefferson.  Kenosha.  Kewaimee, 
Manitowoc,  Milwaukee,  Outagamie, 
Ozaukee.  Racine.  Rock.  Sheboygan, 
Walworth.  Washington,  Waukesha  and 
Winnebago. 

H.  Fire  Truck  and  Emergency  Response 
Vehicle  Manufacturing 

This  section,  not  previously 
incorporated  into  the  State's  SIP, 
applies  to  coating  operations  of  fire 
truck  and  emergency  response  vehicle 
manufacturing  where  meeting 
applicable  miscellaneous  metals 
emission  limits  is  not  technologically  or 
economically  feasible  and  where  total 
facility  production  is  less  than  35 
vehicles  per  day.  This  section 
establishes  the  following  emission 
limitations:  6.66  pounds  per  gallon  of 
coating,  excluding  water,  delivered  to  a 
coating  applicator  that  applies 
pretreatment  coats;  4.44  pounds  per 
gallon  of  coating,  excluding  water, 
delivered  to  a  coating  appUcator  that 
applies  prime  coats;  6.00  pounds  per 
gallon  of  coating,  excluding  water, 
delivered  to  a  coating  applicator  that 
applies  topcoats;  and  3.5  pounds  per 
gallon  of  coating,  excluding  water, 
delivered  to  a  coating  applicator  that 
applies  clear  coats.  Coating  operations 
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subject  to  this  section  may  not  be 
involved  in  an  internal  ofiset.  It  should 
be  noted  that  the  only  facility  affected 
by  this  regulation  is  located  in  an 
attainment  area.  U.S.  EPA  is  approving 
this  negative  declaration  into  the  SIP.  In 
addition,  USEPA  is  approving  the 
submitteid  rules  into  Uie  SIP  for  their 
strengthening  effect,  but  not  as  meeting 
RACT.  If  VOC  sources  falling  under  this 
category  are  constructed  in  an  ozone 
nonattainment  area,  these  sources  will 
be  required  to  control  their  emissions 
with  the  lowest  achievable  emission  rate 
under  New  Source  Review  provisions. 
In  addition,  the  State's  negative 
declaration  would  no  longer  be 
supportable  and  the  State  would  then 
need  to  submit  RACT  rules  for  this 
category. 

VI.  Chapter  NR  423:  Control  of  Organic 
Compound  Emissions  from  Solvent 
Cleaning  Operations 

This  chapter  contains  definitions  and 
specific  regulations  pertaining  to 
solvent  metal  cleaning, 
perchloroethylene  dry  cleaning,  and 
petroleum  liquid  solvent  dry  cleaning. 

A.  Solvent  Metal  Cleaning;  Exemptions 

The  exemption  which  applies  to  cold 
cleaners  to  which  not  more  than  1.5 
gallons  of  solvent  per  day  is  added  and 
to  open  top  vapor,  conveyorized  vapor 
or  conveyorized  non-vapor  degreasers 
whose  emissions  of  VOCs  are  not  more 
than  15  pounds  in  any  one  day  nor  more 
than  3.1  pounds  in  any  one  hour  which 
are  located  outside  the  counties  of 
Brown.  Calumet.  Dane,  Dodge.  Fond  du 
Lac.  Jefferson.  Kenosha,  Manitowoc, 
Milwaukee.  Outagamie.  Ozaukee. 
Racine.  Rock,  Sheboygan,  Walworth, 
Washington,  Waukesha  and  Winnebago 
has  been  revised  to  require  that  the 
sources  also  be  located  outside  the 
counties  of  Door  and  Kewaunee. 

An  exemption  was  added  for 
conveyorized  non-vapor  degreasers  with 
a  total  horizontal  solvent-air  interface 
smaller  than  21.6  square  feet  or  to 
conveyorized  non-vapor  degreasers 
which  are  located  outside  the  counties 
of  Brown.  Calumet.  Dane.  Dodge.  Door. 
Fond  du  Lac.  Jefferson,  Kenosha. 
Kewaunee.  Manitowoc  Milwaukee. 
Outagamie.  Ozaukee.  Racine,  Rod:. 
Sheboygan.  Walworth.  Washington. 
Wauke^ia  and  Winnebago. 

B.  Solvent  Metal  Cleaning;  Equivalent 
control 

This  section  was  revised  to  require 
that  any  equivalent  control  system 
approved  by  the  WDNR  be  submitted  to, 
and  not  become  effective  for  Federal 
purposes  until  approved  by,  the  U^PA 
as  a  site-specific  SIP  revision. 


C  Solvent  Metal  Cleaning; 
Conveyorized  Non- Vapor  Degreasers 

This  section  was  revised  to 
distinguish  between  conveyorized  vapor 
degreasers  and  the  much  less  common 
conveyorized  non-vapor  degreasers.  The 
State  adopted  control  requirements 
consistent  with  those  previously 
approved  for  conveyorized  vapor 
degreasers  including:  minimizing 
entrance  and  exit  openings  during 
operaticm,  providing  downtime  covers 
for  closing  off  the  entrance  and  exit, 
placing  downtime  covers  over  the 
entrances  and  exits  immediately  after 
the  conveyors  and  exhausts  are  shut 
down  and  not  removing  until  just  before 
start-up.  minimizing  carryout  emissions, 
storing  waste  solvent  in  covered 
containers,  disposing  of  waste  in  such  a 
way  as  to  prevent  more  than  15  percent 
of  the  waste  solvent  to  evaporate,  and 
repairing  solvent  leaks  immediately.  In 
addition,  sources  must  install  and 
operate  a  carbon  adsorption  system 
demonstrated  to  have  at  least  95  percent 
control  efficiency  or  an  equivalent 
control  system  approved  by  the  WDNR 
and  submitted  to  the  USEPA  as  a  site-  ' 
specific  SIP  revision.  Any  such  revision 
would  not  become  effective  for  Federal 
purposes  until  approved  by  the  USEPA. 

D.  Perchloroethylene  Dry  Qeaning 

This  section  exempts  sources  which 
provide  satisfactory  documentation  to 
the  WDNR  showing  that  an  adsorber 
cannot  be  accommodated  because  of 
inadequate  space  or  because  insufficient 
steam  capacity  is  available  to  desorb 
adsorbers.  This  exemption  was  revised 
to  require  that  any  exemption 
determinations  made  by  the  WDNR  be 
submitted  to,  and  not  become  effective 
for  Federal  purposes  until  approved  by, 
the  USEPA  as  a  site-specific  SO* 
revision. 

E.  Petroleum  Liquid  Solvent  Dry 
Cleaning 

The  applicability  subsection  has  been 
modified  to  apply  to  facilities  having 
maximum  theoretical  emissions  of 
VOCs  greater  than  or  equal  to  25  tpy  and 
which  are  located  in  the  counties  of 
Kenosha,  Milwaukee,  Ozaukee,  Racine, 
Washington  or  Waukesha,  or  having 
maximum  theoretical  emissions  of 
VOCs  greater  than  or  equal  to  100  tpy 
and  which  are  located  in  the  counties  of 
Door.  Kewaunee,  Manitowoc. 
Sheboygan  or  Walworth. 

VII.  Chapter  NR  424:  Control  of  Organic 
Compound  Emissions  from  Process 
Lines 

This  chapter  contains  definitions  and 
specific  regulations  pertaining  to 


process  lines  emitting  organiic 
compounds  and  aerosol  can  filling. 

Aerosol  Can  Filling 

This  section,  not  previously 
incorporated  into  the  State's  SIP. 
applies  to  any  aerosol  can  filling  facility 
which  has  maximum  theoretical 
emissions  of  VOCs  greater  than  or  equal 
to  100  tpy  and  whidi  is  located  in  the 
counties  of  Doot.  Kewaunee. 
Manitowoc.  Sheboygan  or  Walworth,  or 
which  has  maximum  theoretical 
emissions  of  VOCs  greater  than  or  equal 
to  25  tpy  and  which  is  located  in  the 
counties  of  Kenosha,  Milwaukee, 
Ozaukee,  Racine.  Washington,  or 
Waukesha.  The  regulation  requires  that 
facihties  install  and  operate  a  through- 
the-valve  filling  system  on  the  aerosol 
can  filling  line,  or  install  and  operate  a 
vapor  recovery  system  or  other  device 
approved  by  the  WDNR  which  reduces 
the  amount  of  VOCs  emitted  by  at  least 
52  percent  by  weight.  Any  approval  of 
an  alternative  device  issued  by  the 
WDNR  must  be  submitted  to  the  USEPA 
as  a  site-specific  SIP  revision.  Any  such 
revision  would  not  become  efifective  for 
Federal  purposes  until  approved  by  the 
USEPA. 

Vin.  Chapter  NR  425:  Compliance 
Schedules.  Exceptions,  Reffstration  and 
Deferrals  for  Organic  Compound 
Emission  Sources  in  Chapters  419  to 
424 

This  chapter  contains  definitions  and 
provisions  relating  to  compliance 
schedules;  exceptions,  re^strations  and 
nonozone  season  allowances;  and 
internal  of^ts. 

A.  Compliance  Schedules 

While  most  of  the  compliance 
schedules  are  contained  in  this  chapter, 
some  are  included  in  the  chapter 
containing  the  control  methods.  The 
regulations  have  been  revised  to  allow 
sources  previously  exempt  from  the 
regulations  and  now  subject  to  the 
"catch-up"  rules  until  May  31, 1995  to 
comply.  In  addition,  for  sources  which 
previously  received  the  WDNR's 
approval  to  use  an  alterTiative  or 
equivalent  control  method  or  procedure 
for  determining  compliance,  the  sources 
are  allowed  up  to  12  months  after  the 
effective  date  of  the  rule  before  the 
applicable  control  methods  specified 
under  NR  419  to  424  and  reference 
methods  specified  under  NR  439  can 
become  federally  enforceable.  Since 
these  sources  will  be  newly  subject  to 
RACT.  a  period  of  twelve  months  frxmi 
the  date  of  adoption  of  these  regulations 
is  reasonable.  The  compUance  dates  for 
the  remaining  sources  have  all  past. 
This  provision  is  acceptable  because 


Chapters  NR  419  to  424  and  439  are 
being  approved  for  incorporation  into 
the  State's  SEP. 

B.  Exceptions.  Registrations  and 
Nonozone  Season  Allowances 

This  subsection  allows  sources 
meeting  the  requirements  of  NR  419  to 
425  by  means  of  a  natural  gas-fired 
incinerator  to  use  that  incinerator  only 
during  the  ozone  season,  provided  that 
its  operation  is  not  required  for 
purposes  of  occupational  health  or 
safety  or  for  the  control  of  toxic  or 
hazardous  substances,  malodors,  or 
other  pollutants.  In  addition,  this 
provision  may  be  applied,  subject  to 
WDNR  approval,  when  the  requirements 
of  NR  419  to  425  are  met  by  use  of  other 
energy  intensive  control  devices.  This 
subsection  was  revised  to  require  that 
any  such  approval  issued  by  the  WDNR 
be  submitted  to.  and  not  become 
effective  for  Federal  purposes  until 
approved  by,  the  USEPA  as  a  site- 
specific  SIP  revision. 

C.  Internal  Offsets 

This  section  allows  sources  to  choose 
to  demonstrate  compliance  through  the 
use  of  an  internal  offset  (an  internal 
emissions  trade  or  "bubble")  under  one 
of  two  subsections.  Under  the  first 
subsection,  the  internal  offset  plan  must 
be  consistent  with  the  USEPA 's 
"Emission  Trading  Policy  Statement; 
General  Principles  for  Creation,  Banking 
and  Use  of  Emission  Reduction 
Credits."  51  FR  43814,  December  4, 
1986  (ETPS).  In  addition,  this  plan  must 
be  submitted  to  the  USEPA  and  would 
not  become  effective  for  Federal 
purposes  imtil  it  had  been  approved  by 
"the  USEPA  as  a  source-specific  SIP 
revision.  Under  the  second  subsection, 
the  internal  offset  plan  would  be 
approved  by  the  WDNR  under  generic 
internal  offset  provisions.  These  generic 
provisions  are  consistent  with  the 
USEPA's  ETPS.  Under  this  section,  only 
the  following  coating  source  categories 
may  achieve  compliance  through  the 
use  of  an  internal  offset:  can  coating, 
coil  coating,  paper  coating,  leather 
coating,  automobile  and  light-duty  truck 
manufacturing,  metal  furniture  coating, 
large  appliance  coating,  magnet  wire 
coating,  flat  wood  panel  coating,  graphic 
arts,  and  miscellaneous  metal  parts  and 
products  coating. 

IX.  Chapter  NR  439:  Reporting. 
Recordkeeping,  Testing,  Inspection  and 
Determination  of  Compliance 
Requirements 

This  chapter  contains  definitions  and 
provisions  relating  to  reporting, 
recordkeeping,  access  to  records  and 
inspections,  compliance  determinations, 


emission  testing,  fuel  sampling  and 
analy!  is,  continuous  emission 
monit  )ring,  circimivention,  and 
malfu:  iction  prevention  and  abatement 
plans. 

A.  Re<  ordkeeping  and  Reporting 

Thii  section  has  been  revised  to  add 
detaili  id  recordkeeping  and  reporting 
requii  ;ments  for  coating  sources. 
Addit  onal  specific  requirements  have 
been  i  icluded  for  soiut:es  complying 
throuj  h  the  use  of  daily  volume- 
weigh  ed  averaging,  internal  offsets,  or 
contrc  1  devices. 

B.  Me  hods  and  Procedures  for 

Deten  lining  Compliance  with  Emission 
Limit]  tions 

Whi  in  tests  or  a  continuous 
monit  >ring  system  are  required,  sources 
must  1  Lse  either  the  reference  methods 
specif  ed  in  this  chapter  or  an 
altem  itive  or  equivalent  method 
appro  red  (or  other  specific  method 
requii  id)  by  the  WDNR  to  determine 
comp  iance  with  emission  limitations. 
Any  a  temative,  equivalent  or  other 
specif  c  method  approved  or  required 
by  the  WDNR  must  be  submitted  to,  and 
will  n  3t  become  effective  for  Federal 
purpa  ses  until  approved  by,  the  USEPA 
as  a  si  te-specific  SIP  revision. 

X.  Ch  ipterNR  484:  Incorporation  By 
Refert  nee 

Thii ;  chapter  incorporates  by  reference 
testin  ;,  monitoring  and  other  technical 
standi  rds  established  by  the  Federal 
Govei  iment  and  technical  societies  and 
organ  zations. 
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State  has  revised  this  chapter 
a  reference  to  the  USEPA's 

Trading  Policy  Statement; 
Principles  for  Creation,  Banking 
of  Emission  Reduction  Credits" 
"Standard  Industrial 

Manual."  In  addition,  the 
las  revised  outdated  references. 
USEPA  has  evaluated  all  of 
's  rules,  as  submitted  on 
22, 1993,  for  consistency 
requirements  of  the  Act, 
regulations  and  the  USEPA's 
of  these  requirements  as 
in  USEPA  policy  guidance 
.  The  USEPA  has  found  that 
meet  the  requirements 
( able  to  ozone  and  are,  therefore, 
for  incorporation  into  the 
ozone  SIP.  9  A  more  complete 

of  the  USEPA's  review  of  the 
regulations  is  contained  in 

support  docujnents  dated 
5, 1987;  July  14, 1987;  October 
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»The  USEPA  is  approving  rules  NR  421.03.  NR 
421.04,  NR  422.09.  NR  422.155  into  the  SIP  for  their 
strengti  ening  effect,  but  not  as  meeting  RACT. 


19. 1987;  January  11. 1988;  April  14. 
1988;  November  17. 1988;  April  24, 
1989;  November  27. 1990;  May  1. 1991; 
and  September  27, 1993.  The  USEPA  is 
proposing  to  approve  this  revision  as 
fully  meeting  the  following:  the 
requirement  of  Wisconsin's  March  9, 
1984  SIP  that  the  State  submit  major 
source  non-CTG  RACT  regulations;  the 
USEPA's  SIP  call  of  May  26. 1988;  and 
the  RACT  fix-up  requirement  of  section 
182(a)(2)(A)  of  the  Act.  Additionally, 
the  USEPA  is  proposing  to  approve 
these  rules  as  meeting  part  of  the  RACT 
catch-up  requirements  of  section 
182(b)(2)  of  the  Act.  Again,  it  should  be 
noted  that  these  requirements  will  be 
completely  fulfilled  once  Wisconsin 
submits  and  USEPA  approves  rules  for 
the  State's  remaining  major  non-CTG 
sources;  these  rules  are  expected  in 
1994.  Section  193  of  the  Clean  Air  Act, 
as  amended  in  1990,  prohibits  the 
modification  of  control  requirements  in 
effect  before  November  15, 1990  in 
nonattainment  areas,  imless  the 
modification  insures  equivalent  or 
greater  emission  reductions.  USEPA 
believes  that  these  proposed  rules  will 
result  in  a  reduction  of  ozone 
substantially  beyond  what  the  current 
Wisconsin  SIP  requires. 

This  proposed  revision  is  being 
parallel  processed  because  portions  of 
the  rules  submitted  on  September  22, 
1993  have  been  adopted  by  the  WDNR  s 
Natural  Resources  Board,  but  are  not  as 
yet  fully  effective  at  the  State  level.  The 
USEPA  is  proposing  to  take  final  action 
approving  these  rules  providing  they 
become  fully  effective  in  their  current 
form  and  are  submitted  to  USEPA  in  a 
timely  fashion. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  ($4  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  the  Office  of 
Air  and  Radiation  on  October  4, 1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
notice  will  inform  the  general  public  of 
these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  Table 
2.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and  3 
SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  the  EPA's  request.  This 
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request  continued  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propbsed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  The  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  Implementation  Plan  approvals 
under  section  110  and  subchapter  I,  part 
,   D  of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  tluit  it 
does  not  have  a  significant  impact  on 
any  small  entities  afi^ected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  the  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.Pj\,  427  U.S.  256,  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  February  10, 1994. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
[FR  Doc.  94-4371  Filed  2-24-94;  8:45  am) 
BtLUNG  CODE  aS60-«0-F 


40  CFR  Part  180 
[OPP-300322;  FRL-4759-21 
RIN  2070-AC18 

Acrylic  Acid-Stearyl  Methacrylate 
Copolymer;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 


acrylic  acid-stearyl  methacrylate 
copolymer  (CAS  Reg.  No.  27756-15-6) 
when  used  as  an  inert  ingredient 
(emulsifier,  suspending  agent,  or 
rheology  modifier)  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  after 
harvest,  and  animals.  This  proposed 
regulation  was  requested  by  the  B.  F. 
Goodrich  Co. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300322],  must  be  received  on  or  before 
March  28. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person, 
deliver  to:  Rm.  1132,  Crystal  Mall  Bldg. 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(7505  W),  Office  of  Pesticide  ProgJ-ams, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower.  6th 
floor,  Arlington,  VA  22202,  (703)-308- 
8320. 

SUPPLEMENTARY  INFORMATION:  The  B.  F. 
Goodrich  Co.,  3925  Embassy  Parkway. 
Akron,  OH  44313-1799.  submitted 
pesticide  petition  (PP)  4E4298  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  propose  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  acrylic  acid-stearyl 
methacrylate  copolymer  (CAS  Reg.  No. 
27756-15-6)  when  used  as  an  inert 
ingredient  (emulsifier,  suspending 
agent,  or  rheology  modifier)  in  pesticide 
formulations  applied  to  growing  crops 


or  to  raw  agricultural  commodities  after 
harvest,  or  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  ar«> 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
present  minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for  acrylic  acid-stearyl 
methacrylate  copolymer  will  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  "These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relativefy 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known,  the  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acrylic  acid-stearyl  methacrylate 
copolymer  conforms  to  the  definition  of 
a  polymer  given  in  40  CFR  723.250Cb) 
(11)  and  meets  the  following  criteria 
that  are  used  to  identify  low  risk 
polymers: 

1 .  The  minimum  number-average 
molecular  weight  of  the  acrylic  acid- 
stearyl  methacrylate  copolymer  is 
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1.250,000.  Substances  witb  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Acrylic  acid-stearyl  methacrylate 
copolymer  is  not  a  cationic  polymer,  nor 
is  it  reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  Acrylic  acid-stearyl  methacrylate 
copolymer  does  not  contain  less  than 
32.0  percent  by  weight  of  the  atomic 
element  carbon. 

4.  Acryhc  acid-stearyl  methacrylate 
copolymer  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  Acrylic  acid-stearyl  methacrylate 
copolymer  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  elements  other  than 
those  listed  in  40  CFR  723.250(d)(3)(ii). 

6.  Acryhc  acid-stearyl  methacrylate 
copolymer  is  not  a  biopolymer,  a 
synthetic  equivalent  of  a  biopolymer,  or 
a  derivative  or  a  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  Acryhc  acid-stearyl  methacrylate 
copolymer  is  not  manufactiired  from 
reactants  containing,  other  than 
impurities,  halogen  atoms  or  cyano 
groups. 

8.  Acrylic  acid-stearyl  methacrylate 
copolymer  does  not  contain  a  reactive 
functional  group  that  is  intended  or 
reasonably  anticipated  to  undergo 
further  reaction. 


usefu 
to 
EPA 
the 


pro  lect ! 


9.  /  crylic  acid-stearyl  methacrylate 
copol  rmer  is  not  designed  or  reasonably 
antici  }ated  substantially  to  degrade, 
decoi  ipose.  or  depolymerize. 

Bas  id  on  the  information  above  and 
reviei  f  of  its  use,  EPA  has  foimd  that, 
when  used  in  accordance  with  good 
agrici  Itural  practice,  this  ingredient  is 
and  a  tolerance  is  not  necessary 
the  public  health.  Therefore, 
Proposes  that  the  exemption  from 
re  luirement  of  a  tolerance  be 
estabi  shed  as  set  forth  below. 

An;  person  who  has  registered  or 
subm  tted  an  application  for  registration 
of  a  p  tstidde,  under  the  Federal 
Insect  cide,  Fungicide,  and  Rodentidde 
Act  (I  IFRA)  as  amended,  that  contains 
any  o  the  ingredients  Usted  herein,  may 
reque  ;t  within  30  days  after  the 
publication  of  this  document  in  the 
Federbl  Register  that  this  rulemaking 
propo  sal  be  referred  to  an  Advisory 
Comn  iittee  in  accordance  with  section 
408(e  ofthe  Federal  Food,  Drug,  and 
Cosm  itic  Act. 

Int<  rested  persons  are  invited  to 
subm  t  written  comments  on  the 
propc  sed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
conti^(  1  number  lOPP-300322].  All 
writtc  Q  comments  filed  in  response  to 
this  p  stition  will  be  available  in  the 
Publii :  Response  and  Program  Resources 
Brancn,  at  the  address  given  above,  from 
8  a.mj  to  4  p.m.,  Monday  through 
Fridai,  except  legal  holidays. 

Th*  Office  of  Management  and  Budget 
has  e:  empted  this  rule  from  the 
requij  aments  of  section  2  of  Executive 
Ordei  12866. 


Inert  ingredients 


Acrylic  acid-stearyl  methacrylate  copolymer  (CAS 
Reg.  Na  27756-15-6),  mirWnwn  number-average 
inolecular  weight  1 ,250,000.. 


(e) 


•     •    • 


Inert  ingredtents 


Acrylic  acicMearyl  mettiacfylale  copotymer  (CAS 
Reg.  No.  27756-15-6).  rnnimum  number-average 
molecutar  weight  1 ,250,000.. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  niunber  of  small 
entities.  A  certification  statement  to  this 
eiiect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities,  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  February  8, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001  is  amended  in 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

SiaaiOOl    Exemption*  from  the 
requirement  of  a  tolerance.  , 


(c) 


Limits 


Uses 


Emulsifier,  suspending  agent,  or  rt)eology  modiiier. 


Limits 


Uses 


Emirisifier,  suspending  agent,  or  rheoiogy  modVier. 
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40  CFR  Part  180 

[PR  0E3921/PS76:  FRL-4756-1] 

RIN  2070-AC18 

Pesticide  Tolerance  for  Bifenttirin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
tolerance  for  residues  of  the  pesticide 
bifenthrin  in  or  on  the  raw  agricultural 
commodity  dried  hops.  The  proposed 
regulation  to  estabUsh  a  maximum 
permissible  level  for  residues  of  the 
pesticide  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4).  This  time-limited 
tolerance  would  expire  on  November 
15, 1994. 

DATES:  Comments,  identified  by  the 
docimient  control  niunber  [PP  0E3921/ 
P5761,  must  be  received  on  or  before 
March  28. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefi'erson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FU>m«R  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number  Sixth  Floor.  Crystal  Station  #1. 
2800  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  (703)  308-8783. 


SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
submitted  pesticide  petition  (PP) 
0E3921  and  food  additive  petition  (FAP) 
0H5602  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Idaho,  Oregon,  and  Washington. 
Pesticide  petition  0E3921  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  ofthe  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  establish  a  tolerance  for 
residues  ofthe  pesticide  bifenthrin,  (2- 
methyl[l,l'-biphenyl]-3-yl)methyl-3-(2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  raw  agricultural  commodity 
green  hops  at  2  parts  per  miUion  (ppm). 
Food  additive  petition  0H56O2 
requested  that  the  Administrator, 
pursuant  to  section  409  ofthe  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
348,  establish  a  food  additive  regulation 
for  residues  of  bifenthrin  in  or  on  dried 
hops  at  6  ppm. 

IR-4  subsequently  withdrew  food 
additive  petition  0H5602  and  revised 
pesticide  petition  0E3921  by  deleting 
the  requested  tolerance  for  green  hops 
and  by  requesting  a  pesticide  tolerance, 
pursuant  to  section  408(e)  of  the 
FFDCA,  for  residues  of  bifenthrin  on  the 
raw  agricultural  commodity  dried  hops 
at  10  ppm.  IR-4's  withdrawal  ofthe  food 
additive  petition  for  dried  hops  and 
request  for  the  establishment  of  a 

Eesticide  tolerance  for  residues  of 
ifenthrin  on  dried  hops,  pursuant  to 
section  408(e)  ofthe  FFDCA,  was 
submitted  in  response  to  EPA's  revision 
of  Subdivision  O  of  the  Pesticide 
Assessment  Guidelines  that  reclassified 
dried  hops  as  a  raw  agricultural 
commodity  (RAC).  This  change  was 
aimounced  in  PR  Notice  93-12,  which 
was  issued  on  December  23, 1993. 

EPA  has  been  considering  for  some 
time  whether  dried  hops  are  properly 
classified  as  a  processed  food.  The 
FFDCA  defines  a  RAC  as  "food  in  its 
raw  or  natural  state,  including  all  fruits 
that  are  washed,  colored,  or  otherwise 
treated  in  their  unpeeled  natural  form 
prior  to  marketing."  Elsewhere  the 
FFDCA  lists  canning,  cooking,  freezing, 
dehydration,  and  milling  as  examples  of 
processing  activities  for  RACs. 

Hops  are  a  unique  commodity,  used 
almost  exclusively  as  a  flavoring  agent 
for  beer.  Harvested  in  a  fresh  form 
(green  hops),  they  are  immediately  dried 
in  kilns.  This  on-farm  drying  is 
necessary  to  prevent  spoilage  and 
always  occurs  prior  to  the  shipment  of 
the  dried  hops  to  beer  manufacturers. 
While  the  d^ing  of  hops  is,  in  the  most 


general  sense,  a  form  of  dehydration, 
both  EPA  and  FDA  have  traditionally 
treated  many  forms  of  dried  or  partially 
dried  food  as  RACs,  e.g.,  peanuts  end 
grains.  Hops  growers,  both  domestic  and 
international,  have  asserted  that  dried 
hops  should  be  considered  a  RAC 
because  the  drying  process  takes  place 
immediately  upon  harvest,  before  the 
hops  leave  the  farm  or  enter  commerce, 
i.e.,  "prior  to  mariwting." 

Congress  indicated  in  its  most  recent 
appropriations  bill  for  EPA  that  it 
believes  that  EPA's  treatment  of  dried 
hops  as  a  processed  food  was  a 
misinterpretation  of  the  statute.  That 
bill,  PubUc  Law  103-124,  which  was 
signed  by  President  Clinton  on  October 
28, 1993,  prohibits  EPA  from  using 
funds  for  any  regulatory  activity  under 
FFDCA  or  FIFRA  that  relates  to  hops  as 
a  processed  food.  In  the  Congressional 
report  that  accompanied  thebill  (S.  Rep. 
103-137, 103d  Cong.,  1st  Sess.  121 
(1993)),  the  Appropriations  Committee 
explained  that  this  limitation  on 
spending  was  directed  at  barring  EPA 
from  acting  on  what  Congress  beUeves 
is  an  erroneous  interpretation  of  the 
term  RAC  as  it  appUes  to  dried  hops.  In 
consideration  of  these  factors,  EPA 
revised  its  guidelines  to  change  the 
classification  of  dried  hops  from  a 
processed  commodity  to  a  RAC.  EPA 
requests  comments  on  this  change. 

The  scientific  data  submitted  in  the 

Petition  and  other  relevant  material 
ave  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  metabolism  study  in  rats 
demonstrated  that  about  90  percent  of 
parent  compound  and  its  hydroxylated 
metaboUtes  are  excreted.  Significant 
bioaccumulation  of  the  parent 
compound  can  occur  in  tissues  with 
high  fat  content,  with  half-Uves  in  these 
tissues  of  about  50  days. 

2.  A  12-month  feeding  study  in  dogs 
fed  dose  levels  of  0,  0.75, 1.5  ,  3.0,  or 
5.0  miIligrams(mg)/kilogram  (kg)/day 
with  a  no-observed-effect  level  (NOEL) 
of  1.5  mg/kg/day.  The  lowest-effect- 
level  (LEL)  for  this  study  is  established 
at  3.0  mg/kg/day  based  on  the 
occurrence  of  intermittent  tremors  in 
the  test  animals. 

3.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  0.5,  l.p,  or 
2.0  mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  Maternal  and  fetal  NOELs 
for  this  study  are  established  at  1.0  mg/ 
kg/day.  The  maternal  NOEL  is  based  on 
the  occurrence  of  tremors  and  the  fetal 
NOEL  is  based  on  an  increased 
incidence  of  hydroureter  without 
hydronephrosis  at  the  2.0  mg/kg/day 
dosage  level. 
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4.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0.  2.67,  4, 
or  8  mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  thestudy.  The  maternal  NC^IL  is 
established  at  4  mg/kg/day  based  on  the 
occurrence  of  twitching  and  tremors  at 
the  8  mg/kg/day  dosage  level. 

5.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  30, 
60,  or  100  ppm  with  no  reproductive 
effects  or  developmental  toxicity 
observed  imder  the  conditions  of  the 
study.  The  maternal  NOEL  for  the  study 
is  established  at  30  ppm  (equivalent  to 
5  mg/kg/day)  based  on  lower  body 
wei^t  in  females. 

6.  Mutagenicity  tests,  including  gene 
mutation  in  Salmonella,  chromosomal 
aberrations  in  Chinese  hamster  ovary 
and  rat  bone  marrow  cells,  HGPRT  locus 
mutation  in  mouse  lymphoma  cells,  and 
unscheduled  DNA  synthesis  in  rat 
hepatocytes,  were  all  negative. 
Bifenthrin  was  marginally  active  in  a 
forward  mutation  test  involving  the 
thymidine  kinase  locus  in  mouse 
lymphoma  cells.  These  test  results 
support  a  low  level  of  concern  for 
mutagenicity  from  bifenthrin. 

7.  A  24-month  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0, 12,  50, 100,  or  200  ppm 
with  a  systemic  NOEL  of  50  ppm 
(equivalent  to  2.5  mg/kg/day)  based  on 
tremors,  elevated  body  weight,  and 
higher  liver  and  kidney  organ-to-body 
weight  ratios.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

8.  A  carcinogenicity  study  with  mice 
fed  diets  containing  0.  50,  200,  500,  or 
600  ppm  (equivalent  to  7.5,  30,  75,  or 
90  mg/kg/day)  for  87  weeks  (males)  and 
92  weeks  (females)  with  a  statistically 
significant  trend  for 
hemangiopericytomas  of  the  xirinary 
bladder  of  male  mice.  In  this  study, 

^        male  mice  in  the  high-dose  group  (600 
ppm)  showed  an  increase  in  the  niunber 
of  hemangiopericytomas  of  the  urinary 
bladder  as  compared  to  the  control 
group.  Although  the  number  of 
hemangiopericytomas  was  twice  as  high 
in  male  mice  at  the  high-dose  level 
compared  to  the  control  animals,  the 
difference  in  rate  of  tumors  between  the 
control  group  and  the  high-dose  group 
was  not  statistically  significant  by  pair- 
wise  comparison.  There  were  also 
significant  dose-related  ixends  in 
hepatocellular  carcinomas  and  in  the 
combined  hepatocellular  adenomas 
and/or  carcinomas  in  male  mice.  Female 
mice  had  significantly  higher  incidences 
of  combined  lung  adenomas  and 
carcinomas  in  the  50,  200,  and  600  ppm 
groups,  although  there  was  no 
significant  dose-related  trend. 


Bifei  thrin  has  been  classified  by  the 
Office  (  f  Pesticide  Programs'  Health 
Effects  Division's  Carcinogenicity  Peer 
Reviev«  Committee  (CPRC)  as  a  Group  C 
carcinc  ^n,  i.e.,  possible  human 
carcinc  ^n.  The  Agency  has  chosen  to 
use  the  reference  dose  calculations  to 
estimal  e  human  dietary  risk  bom 
bifenth  rin  residues.  The  decision 
suppoi  ing  classification  of  bifienthrin  as 
a  possi  )le  carcinogen  (Group  C)  rather 
than  a  >robable  carcinogen  (Group  B) 
was  pr  marily  based  on  the  following: 

a.  Ev  dence  for  carcinogenicity  was 
only  ol  served  in  mice;  no  compound 
related  increases  in  tiimors  were 
obser\'i  d  in  the  carcinogenicity  study  in 
rats. 

b.  It  s  imlikely  that  the 

heman  ;iopericytomas  observed  in  the 
mouse  study  were  malignant. 

c.  M  itagenidty  studies  do  not 
suppo]  t  Group  B  classification  for 
bifentl  rin. 

d.  F<  eding  studies  using  structurally 
relateq  pyrethroids,  which  were 
classif  ed  as  Group  C  carcinogens  by  the 
CPRC,  have  resulted  in  increased 
incidei  ices  of  lung  tiunors  in  female 
mice. 

A  di  »tary  exposure/risk  assessment 
was  pc  rformed  for  bifenthrin  using  a 
Reference  Dose  (RfD)  of  0.015  mg/kg  of 
body  V  eight/day.  The  RfD  is  based  on 
an  NO  ^  of  1.5  mg/kg/day  from  the  1- 
year  di  >g  feeding  study,  which 
demot  strated  intermittent  tremors  in 
test  an  mals  at  the  lowest  effect  level, 
and  an  uncertainty  factor  of  100.  The 
Theon  tical  Maximum  Residue 
Contri  >ution  (TMRC)  from  established 
tolerai  ces  utilizes  3.0  percent  of  the  RfD 
for  the  U.S.  population,  or  3.2  percent 
of  the  IfD  if  the  tolerance  for  dried  hops 
is  gran  ted.  Established  tolerances  utilize 
10.2  p  trcent  olthe  RfD  for  non-nursing 
infant!  less  than  1  year  old,  the 
subgra  up  with  the  highest  estimated 
exposi  ire  to  bifenthrin  residues.  The 
propo  ed  use  on  hops  would  not 
contri  tute  to  the  dietary  exposiue  of 
non-n  irsing  infants. 

EP^  concludes  that  the  chronic 
dietar  ■  risk  of  bifenthrin.  as  estimated 
by  the  dietary  risk  assessment,  does  not 
appea  to  be  of  concern.  The  cancer  risk 
to  hum  lans  is  considered  negligible, 
given  he  weight  of  evidence 
consi(  erations,  which  only  support  the 
classi  ication  of  bifenthrin  as  a  possible 
carcin  }gen,  and  the  low  level  of 
expos  ire  to  bifenthrin  residues  in  the 
humaa  diet. 

An  (idequate  analytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforc  ement  purposes.  The  enforcement 
methc  dology  has  been  submitted  to  the 
Food  I  ind  Drug  Administration  for 
publi<  ation  in  the  Pesticide  Analytical 


Manual,  Volume  II  (PAM II).  Because  of 
the  long  lead  time  for  publication  of  the 
method  in  PAM  n.  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  any  one  interested  in 
pesticide  enforcement  when  requested 
frtjm:  Calvin  Furlow,  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hvtry., 
Arlington  VA  22202,  (703)  305-5232. 

The  established  meat  and  milk 
tolerances  for  bifenthrin,  which  are 
time-limited  tolerances  established  in 
support  of  conditional  registration  for 
use  of  bifenthrin  on  cotton,  are  adequate 
to  cover  secondary  residues  resulting 
from  the  proposed  use  of  bifenthrin  on- 
hops.  On  October  20, 1993,  EPA  granted 
a  time  extension  for  established 
bifenthrin  tolerances  for  cottonseed  at 
0.5  ppm,  cattle,  goat,  sheep,  hog  and 
horse  fat,  meat  and  meat  byproducts  at 
0.1  ppm,  and  milk  at  0.02  ppm.  The 
meat  and  milk  tolerances  will  expire  on 
November  15, 1994.  The  proposed 
tolerances  for  dried  hops  would  expire 
on  November  15,  1994,  to  coincide  with 
the  expiration  date  for  bifenthrin  meat 
and  milk  tolerances.  In  the  event  that 
the  Agency  establishes  the  proposed 
tolerance  for  dried  hops  and 
subsequently  establishes  permanent 
bifenthrin  tolerances  for  meat  and  milk, 
the  tolerance  for  dried  hops  would  be 
reassessed  and,  if  appropriate,  the 
Agency  would  propose  that  a  permanent 
tolerance  be  established  for  this 
commodity. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  doamient  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  0E3921/P5761.  All 
vtrritten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
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Public  Response  and  Program  Resources 
Brandi,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Oder  12866  (56  FR 
51735,  Oct  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule:  (1) 
Having  an  annual  effect  on  the  economy 
of  $100  million  or  more,  or  adversely 
and  materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
govCTnments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pxirsuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 
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List  ofSiAiecl*  in  M  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  9, 1994. 

Stephen  L.  Johnson, 

Acting  Director,  Registiation  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18Q-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autfioritjr:  21  U.S.C  346a  and  371. 


2.  By  revising  §  180.442.  to  read  as 
follows: 

§180.442    Bifenthrin:  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  residues  of 
the  pyrethroid  bifenthrin,  (2-methyl 
[l,l'biphenyl]-3-yl)methyl-3-(2-chloro- 
3,3,3-trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  commodities: 


Commodity 


Cottonseed „ 

Hops,  dried _ 

Meat,  fat,  and  meat  byproducts 
of  cattle,  goats,  hogs, 
horses,  and  sheep 

Milk  


Parts  per 
miffion 


0.5 
10.0 


0.1 
0.02 


[FR  Doc.  94-4213  Filed  2-24-94;  8:45  am) 
BILUNG  CODE  •S«0-6».F 


40  CFR  Part  180 
[OPP-400324:  FRL-47eO-71 
RIN  2070-AC18 

Cetyl  Aloohot;  Toierance  Exwnption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

St^MMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
cetyl  alcohol  (CAS  Reg.  No.  36653-82-4) 
when  used  as  an  inert  ingredient 
(evaporation  retardant)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultiual  commodities  after 
harvest.  This  proposed  regulation  was 
requested  by  Roussel  Uclaf  Corp. 
DATES:  Comments,  identified  by  the 
document  control  nuimber  (OPP- 
300324],  must  be  received  on  or  before 
March  28, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128,  C^  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  dociiment  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comraent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Informatioa  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  pubUc 
inspection  in  Rm.  1128  at  the  address 
given  above,  iroia.  8  a.m.  to  4  p.m.. 
Monday  throu^  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  WfORMATiON  CONTACT:  By 
mail:  Rosalind  L  Gross.  Registration 
Support  Branch.  Registration  Division 
(7505 W),  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1,  2800  Crystal  Drive, 
North  Tower,  Arlington,  VA  22202, 
(703)-306-e354. 

SUPPLEMENTARY  INFORMATKXC  Roussel 
Uclaf  Corp.,  95  Chestnut  Ridge  Rd.,  P.O. 
Box  30,  M<mtvale,  NJ  07645.  submitted 
pesticide  petition  (PP)  3E4207  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  secti<m  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(c)  to  exempt  from  the 
requirement  of  a  tolerance  residues  of 
cetyl  alcohol  (CAS  Reg.  No.  36653-82-4) 
when  used  as  an  inert  ingredient 
(evaporation  retardant)  in  pesticide 
fbrmulaticms  applied  to  growing  crops 
or  to  raw  agricultitftl  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  hiave  been 
evaluated.  As  part  of  the  EPA  poUcy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22. 1987 
(52  FR  13305).  the  Agency  set  forth  a  fist 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  fbrmulatioo.  Where  it  can  be 
determined  that  the  inert  ingredient  will 
present  minimal  or  no  risk,  the  Agency 
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may  waive  some  or  all  of  the  listed 
studies.  The  Agency  has  decided  that  no 
additional  data  will  need  to  be 
submitted  to  support  the  proposed 
tolerance  exemption  for  cetyl  alcohol. 
The  rationale  for  this  decision  is 
described  below. 

1.  Cetyl  alcohol  is  approved  for  use  as 
a  direct  food  additive  imder  21  CFR 
172.515  (synthetic  flavoring  substances 
and  adjuvants). 

2.  Cetyl  alcohol  is  contained  in  a  drug 
recently  approved  by  the  Food  and  Drug 
Administration  for  use  as  a  direct  spray 
into  the  lungs  of  newborns  in  order  to 
prevent  and/or  treat  idopathic 
respiratory  distress  syndrome. 

3.  Cetyl  alcohol  is  approved  for  use  as 
an  indirect  food  additive  imder  21  CFR 
175.105,  21  CFR  175.300  (indirect  food 
additives:  adhesives  and  components  of 
coatings),  21  CFR  176.200,  21  CFR 
176.210  (indirect  food  additives:  paper 
and  paperboard  components),  21  CFR 
177.1200,  21  CFR  177.1210,  21  CFR 
177.1350,  21  CFR  177.1400.  and  21  CFR 
177.2800  (indirect  food  additives: 
polymers),  and  21  CFR  178.3910 
(indirect  food  additives:  adjuvants, 
production  aids,  and  sanitizers). 

The  Agency  has  reviewed  the 
supporting  literatuire  for  the 
aforementioned  FDA  clearances  on  cetyl 
alcohol.  This  review  supports  the  use  of 
cetyl  alcphol  as  an  evaporation  retardant 
in  pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest,  at 
concentrations  of  not  more  than  5.0 


pel  cent-of  the  pesticide  formulation. 
Bai  ed  upon  the  above  information  and 
rev  ew  of  its  use,  EPA  has  found  that, 
wb  ;n  used  in  accordance  with  good 
agi  cultural  practices,  this  ingredient  is 
xist  ful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
tha  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
sul|mitted  an  application  for  registration 
of  ■  pesticide,  under  the  Federal 
Ins  scticide.  Fungicide,  and  Rodenticide 
Ac  (FIFRA)  as  amended,  which 
coi  [tains  any  of  the  ingredients  listed 
he  ein,  may  request  within  30  days  after 
pu  >lication  of  this  document  in  the 
Fe  ieral  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Cotmnittee  in  accordance  with  section 
40 1(e)  of  the  Federal  Food,  Drug,  and 
Co  smetic  Act. 

Qterested  persons  are  invited  to 
su  imit  written  comments  on  the 
pr  iposed  regiilation.  Comments  must 
be  ir  a  notation  indicating  the  docvmient 
CO  itrol  number,  [OPP-300324).  All 
wi  itten  comments  filed  in  response  to 
th  5  petition  will  be  available  in  the 
Pi  }lic  Response  and  Program  Resources 
Br  inch,  at  the  address  given  above  from 
8 1  .m.  to  4  p.m.,  Monday  through 
Fr  day,  except  legal  holidays. 

lie  Office  of  Management  and  Budget 
ha  i  exempted  this  rule  from  the 
rei  uirements  of  Executive  Order  12866. 

Hirsuant  to  the  requirements  of  the 
Re  ^latory  Flexibility  Act  (Pub.  L.  96- 


354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedtue.  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  February  14, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(c)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  entry  for 
cetyl  alcohol,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  toieianca. 

•        •        •        •        • 

(c)*    •    * 


Inert  ingredients 


Umits 


Uses 


Cetyl  alcohol  (CAS  Reg.  No.  36653-82-4) 


Not  more  than  5.0%  of  pes- 
ticide formulation. 


Evaporation  retardant 


IFR  Doc  94-4378  Filed  2-24-94;  8:45  amj 
WLUMQ  COCC  Mao  M  P 

40  CFR  Part  745 
[OPPTS-00152;  FRL-4763-1] 

Proposed  Identification  of  Dangerous 
Levels  of  Lead;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUIMARY:  EPA's  Office  of  Pollution 
Prevention  and  Toxics  will  hold  a 
meeting  to  discuss  its  strategy  for 
developing  health-based  standards  for 


le  id  in  paint,  dust,  and  soil.  Section  403 
of  the  Residential  Lead-Based  Paint 
Hi  izard  Reduction  Act  of  1992  directed 
th  i  Agency  to  among  other  things 
pi  amulgate  a  regulation  which  ^all 
id  jntify  lead-based  paint  hazards,  lead 
cc  ataminated  dust,  and  lead- 
a  ataminated  soil.  The  purpose  of  the 
m  ieting  is  to  review  the  agency's 
re  ^latory  approach  and  the  findings  of 
re  :ent  analytical  and  research  efforts 
ai  d  obtain  feedback  from  technical 
e^  perts  and  stakeholders. 
Di  iTES:  The  meeting  will  take  place  on 
K<  arch  3, 1994  from  10  a.m.  to  3  p.m. 
AI  DRESSES:  The  meeting  will  be  held  at 
tl  }  EPA  Auditorium,  located  in  the  EPA 
El  ucation  Center,  401 M  St.,  SW., 
V\  ashington.  DC,  20460. 


FOR  FURTHER  INFORMMTION  CONTACT:  For 

information  on  substantive  issues, 
please  contact:  Dave  Topping,  of  the 
Program  Development  Branch  (PDB).  at 
(202)  260-7737.  For  information  on 
administrative  matters,  or  to  advise  of 
your  intent  to  attend,  please  contact: 
Jonathan  Jacobson  of  PDB  at  (202)  260- 
3779. 

Dated:  February  18, 1994. 

Joseph  S.  Caira, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

[FR  Doc.  94-4376  Filed  2-24-94;  8:45  am] 
BiLUNQ  CODE  aseo-a»-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47 CFR  Parti 

[ET  Docket  No.  9»-62:  OA  94-161] 

Guidelines  for  Evaluating  Iht 
Environmental  Effects  of 
Radioftnequency  Radiation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Chief  of  the 
Commission's  Office  of  Engineering  and 
Technology  has  granted  a  60  day 
extension  for  filing  reply  comments  in 
response  to  the  Notice  of  Proposed  Rule 
Making  (NPRM).  This  extension  is  in 
response  to  a  motion  filed  by  the 
Telecommunications  Industry 
Association  ("TIA").  The  additional 
time  will  allow  for  further  analysis  with 
respect  to  numerous  comments  already 
filed  that  are  relevant  to  the 
Commission's  implementation  of  new 
radiofrequency  exposure  guidelines. 
DATES:  Reply  comments  are  due  by 
April  25, 1994. 

ADDRESSES:  Federal  Commimications 
Commission.  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Cleveland,  Office  of  Engineering 
and  Technology,  Federal 
Commimications  Commission,  (202) 
653-^169. 
SUPPI.EMBITARY  INFORMATION: 

1.  On  February  15. 1994.  the  Mobile 
Communications  Division  of  the 
Telecommunications  Industry 
Association  ("TIA")  filed  with  the 
Commission  a  "Motion  for  Extension  of 
Time"  in  the  above-named  proceeding. 
TIA  has  requested  that  the  Commission 
extend,  by  a  period  of  60  days,  the  time 
for  filing  reply  comments. 

2.  The  Commission  has  proposed  to 
incorporate  into  its  rules  the  revised 
standard  of  the  American  National 
Standards  Institute  (ANSI)  developed  by 
the  Institute  of  Electrical  and 
Electronics  Sigineers  fJEEE)  and 
designated  IEEE  C95.1-1991  (also  ANSI/ 
IEEE  C95.1-1992)  for  hvmian  exposure 
to  radiofrequency  (RF)  fields.^  "Hie 
deadline  originally  established  for  filing 
comments  in  this  proceeding  was 
August  13, 1993,  and  the  date  for  reply 
comments  was  September  13, 1993. 

3.  Previously,  on  August  3, 1993,  the 
Commission  granted  a  request  filed  by 
the  National  Association  of  Broadcasters 


(NAB)  for  an  extension  of  time  of  ninety 
(90)  days  for  filing  comments  and  reply 
comments.^  This  action  established  a 
new  deadline  for  filing  comments  of 
November  12, 1993,  and  a  new  deadline 
for  filing  reply  comments  of  December 
13. 1993. 

4.  Subsequently,  on  November  2, 

1993,  CBS.  Inc.,  ("CBS")  and  Capital 
Cities/ ABC.  Inc.,  filed  a  request  to 
extend  the  comment  and  reply  comment 
deadlines  an  additional  sixty  (60)  days. 
The  Commission  approved  this  request 
changing  the  deadlines  for  filing 
comments  and  reply  comments  to 
January  11, 1994.  and  February  10. 

1994.  respectively. s  On  January  3, 1994, 
CBS  filed  a  request  for  an  additional  14 
day  extension.  This  was  also  approved 
resulting  in  new  dates  of  January  25, 
1994.  and  February  24, 1994,  for 
comments  and  reply  comments.* 

5.  The  first  extension  was  granted  to 
allow  NAB  time  to  complete  a  study 
commissioned  to  develop  non- 
measurement  based  techniques  for 
determining  compliance  with  new 
guidelines.  The  second  extension  was 
granted  in  response  to  filings  by  CBS. 
Capital  Qties,  and  Hammett  and  Edison, 
Inc..  noting  tliat  new  information  frtnn 
the  NAB  study  and  other  experimental 
results  relevant  to  the  consequences  of 
the  proposed  guidelines  had  only 
recently  become  available.  CBS  and 
Capital  Cities  maintained  that 
additional  time  was  necessary  to 
consider  the  implications  of  the  new 
data,  both  to  determine  whether  further 
study  was  required  and  to  assess  the 
effect  that  the  proposed  guidelines  will 
have  on  broadcast  operations. 

6.  The  most  recent  extension  was 
granted  to  allow  CBS  an  additional  14 
days  to  perform  measurements  and  to 
organize  and  analyze  data  that  is 
relevant  in  considering  implementation 
of  new  guidelines  on  RF  induced 
currents.  CBS  also  requested  additional 
time  to  facilitate  the  filing  of  a  single  set 
of  comments  representing  the  views  of 
itself  and  several  other  teoadcast 
entities. 

7.  The  TIA  represents  manufacturers 
and  suppliers  of  telecommunications 
equipment  used  primarily  in  die 
cellular,  private  land-mobile  radio, 
cordless  radio  and  personal 
communications  services.  In  the  latest 
request  for  an  extension  TIA  points  out 


1  S«a  ^4otice  of  PropoMd  Role  Making  in  ET 
DockM  e»-«2.  SS  FR  1*393  (19S3),  6  FCC  Red  2M9 
(1993). 


2  See  Order  Extending  Time  for  Conanents  and 
Reply  Connnentt.  ET  Docket  93-62.  56  Fed.  Reg. 
43091  (1993).  e  FCC  Red  SS2S  (1993). 

>  See  Ordrer  Extandiiig  QminenU  and  Reply 
CommeDtcfT  Docket  93-62. 5B  Fed.  Reg.  60827 
(November  18, 1993). 

*  See  Order  Extending  Time  for  Comments  and 
Reply  ComnMiM.  ET  Dock«l  93-«2.  59  Fed.  Reg. 
3050  (January  20, 1994). 


that  there  have  been  over  1200  pages  of 
comments  filed  with  the  Commission  to 
date  in  this  proceeding  ovo'  the 
approximately  nine-month  period  that 
was  ultimately  allowed  for  comments. 
Therefore,  TIA  maintains  that  it  would 
not  be  equitable  to  allow  only  a  thirty- 
day  period  in  which  to  evaluate  and 
respond  to  these  comments,  especially 
in  view  of  the  complex  nature  of  the 
issues  involved. 

8.  The  Commissirai  does  not  routinely 
grant  requests  for  extensions  of  time.* 
However,  we  continue  to  recognize  the 
complexity  of  the  issues  raised  by  the 
new  exposure  guidelines  and  the 
difficulties  in  developing  reasonable 
methods  by  which  compliance^ian  be 
evaluated.  We  also  agree  that  the  many 
comments  filed  in  this  docket  to  date 
require  a  more  reasonable  amoimt  of 
time  for  review  and  response.  Therefore, 
the  request  by  TIA  for  a  further 
extension  is  justified. 

9.  Accordingly.  It  is  Ordered  that  the 
deadline  for  filing  reply  comments  Is 
Extended  to  April  25, 1994.  This  action 
is  taken  pursuant  to  Sections  4(i)  and 
303  of  the  Communications  Act  of  1934. 
as  amended,  47  U.S.C  154(i)  and  303, 
and  pursuant  to  sections  0.31, 0.241  and 
1.46  of  the  Commission's  Rules,  47  CFR 
0.31, 0.241  and  1.46. 

Federal  Communications  Commission. 

"nomas  P.  SUnley. 

Qi  ief  Engineer. 

(FR  Doc.  94-4218  Filed  2-24-94;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart663 

[Docket  No.  940257-4057;  LO.  0124«4q 
RIN  Noj  0648-AF76 

Pacific  Coast  Groundflsh  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACnON:  Proposed  rule. 

SUMMARY:  NMFS  requesU  public 
comments  on  a  proposed  rule  to 
establish  requirements  for  combining 
two  or  more  limited  entry  Pacific  Coast 
groundfish  fishery  permits  endorsed 
with  vessel  lengths  from  smaller  vessels 
into  a  single  limited  entry  pennit 
end<n9ed  with  a  larger  length  for  use 
with  a  angle  fishing  vessel.  Comments 
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are  requested  on  the  ^4MFS  preferred 
approach  for  which  proposed  regulatory 
text  is  offered,  and  on  two  alternatives 
(Initial  Alternatives  I  and  U).  This  rule 
is  necessary  to  comply  Mrith  regulations 
that  reqiiire  the  Director,  Northwest 
Region,  NMFS  (Regional  Director),  to 
develop  and  implement  a  standardized 
measure  of  harvest  capacity  for  the 
purpose  of  determining  the  appropriate 
endorsed  lengths  for  limited  entry 
permits  created  by  combining  two  or 
more  permits  with  smaller  size 
endorsements. 

DATES:  Comments  are  invited  imtil 
March  21, 1994. 


qua  ified  individuals,  and  after 
con;  ultation  with  the  Pacific  Fishery 
Mai  agement  Council  (Council),  to 
devi  ilop  and  implement  a  standardized 
mea  sure  of  harvest  capacity  for  the 
pur  )ose  of  determining  the  appropriate 
end  )rsed  lengths  for  limited  entry 
pen  lits  created  by  combining  two  or 
moi  9  permits  with  smaller  size 
end  }rsements. 

A  [nendment  6  bases  the  system  for 

con  bining  limited  entry  permits  in  the 

Pac  fie  Coast  groundfish  limitied  entry 

fish  iry  on  overall  length  of  the  fishing 

^^es!  el.  The  standard  it  sets  is  that  the 

-aif^iir  est  capacity  represented  by  the 


ADDRESSES:  Comments  may  be  mailed  to 
J.  Gary  Smith,  Acting  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C1570O,  Seattle,  WA  98115- 
0070;  or  Anneka  W.  Bane,  Acting 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  W.  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4213.  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  are 
available  for  public  review  during 
business  hours  at  the  office  of  the 
Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION: 
Amendment  6  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  was  prepared  by  the  Pacific 
Fishery  Management  Coimcil  (Cpimcil) 
and  approved  and  implemented  by 
NMFS  on  November  16, 1992  (57  FR 
54001),  through  regulations  codified  at 
50  CFR  part  663,  subpart  C.  Amendment 
6,  also  called  the  "Limited  Entry  Plan," 
is  intended  to  control  the  harvesting 
capacity  of  the  groimdfish  fishing  fleet 
by:  (1)  Limiting  the  overall  number  of 
vessels;  (2)  limiting  the  number  of 
vessels  using  each  of  the  three  major 
gear  types;  and  (3)  limiting  increases  in 
vessel  harvest  capacity  by  Umiting 
vessel  length. 

Amendment  6  requires  that  each 
limited  entry  fishing  permit  be  endorsed 
with  the  length  overall  of  the  vessel  that 
initially  quaUfied  for  the  permit  (except 
for  certain  exceptions  explained  in  the 
implementing  regulations).  A  permit 
can  only  be  used  on  a  vessel  no  more 
than  5  fl  (1.5  m)  longer  than  the 
endorsed  size  on  the  permit  or  on  a 
smaller  vessel.  Vessel  owners  may 
obtain  and  fish  with  larger  vessels  by 
combining  permits  for  smaller  vessels. 
Regulations  at  50  CFR  663.33(g)  require 
the  Regional  Director,  with  professional 
advice  of  marine  architects  and  other 


app  ropriate  length  endorsement  for  the 
con  bined  permit  should  not  exceed  the 
sum  of  the  capacity  of  the  permits  being 
con  bined.  As  provided  by  Amendment 
6,  tie  standard  applies  regardless  of  the 
tarst  species  being  fished,  and  is 
eqiAlly  appUcable  to  trawl,  longline, 
and  fish  trap  (pot)  vessels.  As  a  practical 
mat  ter,  any  system  for  combining 
per  nits  must  also  provide  the  flexibility 
for  vessel  owners  to  mix  and  match 
per  nits  with  a  variety  of  difierent  length 
enc  orsements  in  order  to  achieve  the 
des  red  length  endorsement  for  a  larger 
ves  «1.  Once  the  relationship  between 
len  ;th  and  harvesting  capacity  is 
est  blished,  a  table  can  be  generated 
tha  assigns  a  certain  number  of  capacity 
rati  ig  points  for  each  increment  of 
ves  >el  length.  This  table  can  be  used  by 
ves  ;el  owners  to  determine,  at  a  glance, 
hoi  r  many  rating  points  are  needed  for 
an]  particular  length  of  vessel  (see 
Tal  le  1  proposed  to  be  added  to 
§  6<  3.33(g)).  Under  Amendment  6,  only 
lim  ited  entry  permits  with  "A"  gear   . 
enc  orsements  may  be  combined,  and 
onw  permits  for  the  same  gear  type  (e.g., 
loiKline  and  longline,  not  trawl  and 
Ion  jline)  may  be  combined. 

J  t  the  April  1993  Council  meeting, 
N^  FS  circulated  a  discussion  paper 
proposing  a  theoretical  approach  for 
coihbining  permits  based  on  the  premise 
tha :,  within  a  certain  size  range  of 
ves  sels,  the  larger  the  vessel,  the  greater 
the  harvesting  capacity.  This 
reli  itionship  was  described  by  an 
ex]  onential  curve  up  to  a  certain  vessel 
len  ;th.  The  theoretical  approach 
ini  ially  put  forward  stemmed  from  the 
ger  erally  accepted  premise  that  the 
reli  itionship  between  length,  width,  and 
de  ith  of  a  vessel  is  logically  related  to 
th(  harvesting  capacity  of  the  vessel  and 
tha  t,  other  things  being  equal,  the 
haj  vesting  capacity  increases  or 
de<  reases  in  direct  relationship  to  these 
me  asurements.  This  relationship  was 
de  cribed  mathematically  as  length 
cu  ted.  The  April  1993  NMFS 
dis  :ussion  paper  illustrated  three 
dii  erent  relationships:  length  cubed, 


length  to  the  2.5  power,  and  length 
squared.  At  some  vessel  length, 
however,  it  was  assiuned  that  the  ctirve 
was  no  longer  exponential,  because  the 
rate  of  increase  in  capacity  begins  to 
slow  as  vessel  length  increases.  This 
was  assumed  because  observed  catch 
rates  for  vessels  above  a  certain  size  no 
longer  appeared  to  be  exponentially 
greater  than  the  catch  rates  of  smaller 
vessels.  To  illustrate  the  decUne  in  the 
increase  in  harvesting  capacity  per 
increment  of  length  for  many  larger 
vessels,  the  exponential  curves  were 
flattened  in  several  examples  between 
120  ft  (36.6  m)  and  250  ft  (76.2  m),  at 
which  point  the  rate  of  increase 
declined  to  zero. 

This  theoretical  approach  was 
reviewed  by  the  Coimcil,  its  Scientific 
and  Statistical  Committee  and 
Groundfish  Advisory  Panel  in 
consultation  with  a  marine  architect  at 
the  April  1993  Coimcil  meeting.  In 
general,  all  groups  supported  the 
theoretical  approach,  but  desired  to  see 
it  "reality  checked"  with  data  from 
actual  groundfish  fisheries  where,  to  the 
extent  possible,  landings  were  not 
artificially  constrained  (e.g.,  by  trip 
landing  limits  or  markets). 

Prior  to  the  September  1993  Council 
meeting,  NMFS  examined  actual 
production  (catch  amounts  per  time 
period)  of  vessels  of  various  lengths  for 
all  three  limited  entry  gear  types  in  a 
variety  of  different  fisheries.  (Note: 
Harvest  capacity,  a  physical  measure,  is 
not  synonymous  with  a  vessel's  actual 
production.  In  some  cases,  vessels  may 
produce  (harvest)  very  close  to  their 
theoretical  capacity.  In  other  cases, 
factors  may  exist  that  act  to  limit  a 
vessel's  ability  actually  to  produce  at 
physical  capacity  level.  When 
comparing  the  actual  production  of 
different  vessel  classes  to  the  theoretical 
capacity  curves,  it  is  important  to  keep 
in  mind  that  actual  production  is  often 
less  than  theoretical  capacitv). 

In  addition  to  reviewing  the  data  in  a 
graphical  format,  NMFS  conducted 
regression  analyses  using  vessel-periods 
falling  in  the  top  25  percent  of  landings 
quantities  for  a  vessel  class  (highliners). 
Highliner  landings  are  significant 
because  they  are  a  measure  of  the 
highest  level  of  actual  production  that, 
historically,  has  been  observed  within  a 
particular  fishery.  Generally,  for  all 
three  limited  entry  gears  used  by  the 
West  Coast  shorebased  groundfish  fleet, 
the  relationship  observed  between 
length  and  the  upper  25  percent  of  catch 
amounts  per  time  period  was  very 
consistent  with  the  use  of  a  cubic  or  2.5 
exponential  function  of  vessel  length, 
for  lengths  up  to  somewhere  in  the  55- 
70  ft  (16.8-21.3  m)  range.  Above  this 
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range,  except  for  Alaska  freezer 
longliners  (i.e.,  fireezer  longliners  built 
primarily  for  fishing  oH'  Alaska  but  also 
fishing  off  the  West  Coast),  actual  catch 
rates  usually  either  increased  at  a  much 
slower  rate  or,  in  several  cases,  went 
down.  This  pattern  of  landing  rates 
increasing  and  then  decreasing  as  vessel 
size  increases  was  also  present  in 
shoreside  longline  landings  &t)m  the 
Alaskan  1991  groundfish  fishery. 
However,  when  Alaska  freezer  longliner 
catch  rates  were  included,  a  2.5 
exponential  relationship  between  length 
and  catch  also  tracked  peak 
performance  reasonably  well  for  vessels 
fitjm  120  ft  (36.6  m)  up  to  150  ft  (45.7 
m).  In  the  ranges  from  75-120  ft  (22.9- 
36.6  m>and  above  150  ft  (45.7  m).  no 
vessels  performed  up  to  the  level 
corresponding  to  a  2.5  exponential 
function  fitted  to  the  peak  values  in  the 
two  other  length  ranges. 

The  only  West  Coast  groundfish 
fishery  in  which  very  Ifuge  vessels  have 
participated  is  the  whiting  fishery.  It  is 
the  only  fishery  in  which  motherships 
(typically  supplied  with  catch  by  five  to 
seven  trawlers)  and  factory  trawlers 
(combination  barvester/processors)  have 
conducted  operations  off  the  West 
Coast.  The  harvesting  vessels  in  this 
fishery  are  typically  larger  than  other 
groundfish  vessels.  All  of  the  factory 
trawlers  were  larger  than  210  ft  (64  m), 
while  more  than  two-thirds  of  the 
trawlers  delivering  to  motherships  were 
larger  than  85  ft  (25.9  m). 

■file  1991  data  for  the  offshore 
delivery  fleet  shows  a  very  gradual 
increase  in  the  weekly  whiting  catch  of 
the  top  25  percent  of  vessels  as  vessel 
length  increases.  Over  a  range  of  vessel 
lengths  from  50  to  150  ft  (15.2  to  45.7 
m),  a  1.5  exponential  value  produced 
the  best  fit  to  actual  production  values. 
In  the  factory  trawler  fleet,  there  was 
even  less  evidence  of  a  significant 
upward  trend  in  catches  with  increased 
vessel  size.  The  best  fit  for  a  regression 
using  the  top  25  percent  of  the  vessel- 
weefcs  was  obtained  using  an  exponent 
for  length  of  roughly  1.2,  meaning  that 
the  increase  in  catch  was 
proportionately  not  much  greater  than 
the  increase  in  vessel  size.  Review  of 
1992  production  data,  as  with  the  1991 
data,  showed  a  slight  upward  slope  to 
the  factory  trawler  production  values  for 
vessels  over  200  ft  (61.0  m),  although 
the  actual  production  values  were 
somewhat  higher  in  1992.  Within  the 
context  of  the  at-sea  whiting  fishery,  the 
data  show  that  any  function  steeper 
than  a  linear  function  of  length  is  likely 
to  be  adequate  to  ensure  that  existing 
harvesting  capacity  is  not  exceeded, 
even  if  permits  are  combined  across  the 
full  range  of  vessel  sizes. 


The  Council's  Groundfish 
Management  Team  (GMT)  reviewed  this 
analysis  prior  to  the  Council's 
September  meeting.  There  was  general 
agreement  within  the  GMT  that  a  simple 
and  reasonably  safe  formula  for 
combining  permits  could  be  created 
using  a  2.5  exponential  function  of 
length,  up  to  90  ft  (27.4  m).  followed  by 
a  straight-line  increase  from  that  point 
up  to  a  value  equal  to  10  times  that  for 
a  60-foot  (18.3  m)  boat  (10  permits 
endorsed  with  a  vessel  length  overall  of 
60  ft  (18.3  m))  for  vessels  200  ft  (61.0  m) 
in  length,  or  greater.  Above  200  ft  (61.0 
m)  in  length,  the  rate  of  increase  would 
be  zero  and  no  further  accumulation  of 
permits  would  be  required. 

Initial  Two  Alternatives 

At  the  September  14-17, 1993, 
Council  meeting  in  Portland,  OR,  NMFS 
recommended  the  formula  described 
below  be  used  to  determine  the  vessel 
length  rating  points  for  each  1-foot  (0.3 
m)  increment  in  vessel  length  beginning 
with  a  vessel  length  of  20  ft  (6.1  m) 
length  overall  and  ending  with  zero  rate 
of  increase  at  a  vessel  length  of  200  ft 
(61.0  m),  which  is  equal  to  about  10 
times  the  rating  points  of  a  60-foot  (18.3 
m)  vessel.  The  formula  was  expressed  in 
a  form  so  that  vessel  owners  could 
easily  consult  the  table  and  determine 
the  number  of  rating  points  necessary  to 
achieve  any  specified  vessel  length. 

Beginning  with  a  vessel  length  of  20 
ft  (6.1  m)  length  overall,  the  formula  is 
a  2.5  exponential  function  up  to  and 
including  a  length  of  90  ft  (27.4  m), 
followed  by  a  linear  increase  fi-om  that 
point  up  to  a  value  equal  to  10  times 
that  for  a  60-foot  (18.3  m)  boat  for 
vessels  200  ft  (61.0  m)  in  length.  Above 
200  ft  (61.0  m)  in  length,  the  rate  of 
increase  is  zero  and  no  further 
accumulation  of  permits  would  be 
required.  For  purposes  of  this 
rulemaking,  use  of  this  formula  is  Initial 
Alternative  I. 

The  Council  considered  this 
recommendation  and  raised  several 
concerns.  Considerable  concern  was 
expressed  that  large  (over  200  ft  (61.0 
m)),  efficient  vessels  would  be  able  to 
enter  the  whiting  fishery  by  buying  up 
ten  60- foot  (18.3  m)  permits  from 
vessels  that  represented  the  lowest  level 
of  production  in  the  groundfish  fishery 
and  had  no  previous  history  harvesting 
whiting.  The  vessels  that  entered  the 
whiting  fishery  in  this  way  would 
represent  new  harvesting  capacity  in  the 
whiting  fishery  without  displacing  any 
real  production  from  the  groundfish 
fishery.  The  Council  accurately  pointed 
out  that  experiences  in  other  fisheries 
where  limited  access  programs  were 
imposed  usually  resulted  in  those 


entering  the  fishery  acquiring  the 
necessary  permits  from  those  who  value 
them  the  least,  and  therefore  are  willing 
to  sell  them  for  the  lowest  price.  In 
general,  this  means  that  owners  who 
have  been  sporadic,  low-volume 
participants  in  the  groundfish  fishery 
will  be  the  first  to  sell  out,  whether  they 
sell  to  someone  owning  a  vessel  of  the 
same  size,  or  one  that  is  larger.  The 
Council  was  concerned  that  the 
proposal  was  not  sufficiently 
conservative  to  prevent  overall 
harvesting  effort  and  capacity  to 
increase  in  these  cases,  especially 
through  the  entry  of  very  efficient  larger 
vessels  into  the  whiting  fishery. 
Although  the  concern  that  potentially 
high  producers  will  purchase  permits 
from  historically  low  producers  applies 
for  all  vessel  lengths,  there  is  greater 
concern  regarding  large  vessels  entering 
the  whiting  fishery  because  those  new 
vessels  may  displace  existing  whiting 
harvesting  vessels  bom  the  whiting 
fishery  into  the  fishery  for  other 
groundfish  species,  which  already  is 
considered  to  be  overcapitalized. 

Another  concern  raised  by  the 
Council  was  the  suggestion  that  cuirrent 
production  for  large  factory  trawlers 
reflected  only  current  conditions,  and 
that  large  vessels  might  change  their 
operating  procedures  under  the  limited 
entry  program  and  become  more 
efficient.  For  example,  it  was  suggested 
that  factory  trawlers  could  remove 
processing  barriers  to  improved 
performance  by  operating  in  pairs,  with 
one  vessel  catching  enough  fish  to  feed 
the  processing  lines  on  both  vessels. 
Another  example  relates  to  the  fact  that 
harvesting  and  processing  in  the 
whiting  fishery  currently  is  constrained 
by  the  fragile  nature  and  rapid 
deterioration  of  the  whiting  flesh. 
Vessels  currently  harvesting  only 
whiting  might,  at  some  point,  switch  to 
groundfish  species  with  less  fragile  flesh 
and  increase  their  proven  production 
significantly. 

To  address  its  concerns  about 
insufficient  control  over  the  harvesting 
capacities  of  larger  vessels,  the  Council 
recommended  that  NMFS  adopt  a 
numerical  rating  system  that  extended 
the  2.5  exponential  curve  all  the  way  to 
200  ft  (61.0  m).  Above  200  ft  (61.0  m) 
the  rating  would  be  the  rating  for  a  200- 
foot  (61.0  m)  permit,  plus  0.9354  times 
the  difference  between  the  permit 
endorsement  length  and  200  ft  (61.0  m) 
(a  linear  relationship).  Under  this 
formula,  a  200-foot  (61.0  m)  vessel 
would  need  to  purchase  twenty  60-foot 
(18.3  m)  permits  and  a  300-foot  (91.4  m) 
vessel,  twenty-six  60-foot  (18.3  m) 
permits,  compared  to  ten  permits  for 
either  size  under  the  initial  NMFS 
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proposal.  The  Council  recommended  a 
linear  slope  to  detennine  the  number  of 
permits  for  vessels  over  200  ft  (61.0  m). 
reflecting  the  belief  that  vessel  owners 
would  not  have  built  vessels  greater 
than  200  ft  (61.0  m)  if  they  did  not 
believe  the  larger  vessels  represented 
increased  production  potentiaL  For 
purposes  of  this  rulemaking,  the  rating 
system  is  referred  to  as  Initial 
Alternative  II. 

Proposed  Nmnericd  Rating  Formnla 
(NMFS  Preferred  Ahemative) 

Upon  reviewing  the  CoimcH's 
recommendation  and  its  rationale. 
NMFS  has  initially  concluded  that  it 


exa  igerates  1 


ves  el 


an 
for 

moi 


the  relationship  between 
length  and  harvesting  capacity  lot 
vessels  over  about  150  ft  (45.7  m).  Using 
age  weekly  producticm  erf  500  mt 
atcher  vessels  delivering  to 
il  lerships  in  the  Pacific  whiting 
as  a  proxy  for  the  harvest 
capacity  of  a  60-foot  (18.3  m)  permit. 

the  Council's  recommendation,  it 
wot  Id  require,  for  example,  the  owner 
200-foot  (61.0  m)  vessel  to  purchase 
]  ermits.  This  represents  harvesting 
capijcity  four  times  greater  than  the 

istreted  production  of  this  class  of 
in  the  Pacific  whiting  fi^^y 
(majdmum  of  2.500  mt  per  week),  and 


fishery 


about  twice  the  demonstrated 
production  of  large  fectory  trawlers  in 
the  Alaska  pollock  fishery  (maximiun  (rf 
5,000  mt  per  week),  which  represents 
the  highest  production  for  these  vessels 
in  any  fishery.  The  owner  of  a  400-foot 
(121.9  mj  vessel  would  have  to  acquire 
32  permits  from  60-foot  (18.3  m)  vessels 
imder  the  Coimcirs  recommendation. 
This  represents  harvesting  capacity  over 
six  times  the  demonstrated  production 
of  a  factory  trawler  in  the  Pacific 
whiting  fishery,  and  over  three  times 
factory  trawler  production  values  for  the 
Alaska  pollock  fishery. 
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On  the  other  hand.  NMFS  agrees  that 
the  propensity  for  unproductive  or 
marginally  productive  permits  to  pass 
into  the  hands  of  efficient,  productive 
vessel  owners  should  be  considered  in 
the  formula  for  relating  vessel  length  to 
harvesting  capacity.  This  is  true, 
however,  for  all  vessel  size  classes,  and 
occurs  both  in  the  transfer  of  a  permit 
to  another  vessel  of  the  same  size  or  in 
combining  permits  for  larger  vessels.  As 
a  result,  a  reasonable  amoimt  of 
conservatism  is  necessary  for  all  size 
vessels  to  ensure  that  the  transfer  and 
combination  of  permits  does  not  result 
in  an  increase  in  harvesting  capacity  in 
the  overall  fishery. 

Taking  the  considerations  discussed 
above  into  account,  NMFS  has  revised 
its  initial  proposal  to  base  the  numerical 
rating  system  on  a  mathematical 
expression  of  fishing  power  that  (1) 
extends  th''  2.5  exponentially  based 
relationship  initially  proposed  from  90 
ft  (27.4  m)(initial  proposal)  to  150  ft 
(45.7  m);  and  (2)  uses  a  linear 
relationship  between  150  ft  (45.7  m)  and 
400  ft  (121.»m)  so  that  400  ft  (121.9  m) 
in  vessel  length  would  require  the 
piuchase  of  twenty  60-foot  (18.3  m) 
permits. 

NMFS  recommends  no  changes  for 
vessel  lengths  less  than  90  ft  (27.4  m) 
because  the  production  data  examined 
for  these  vessels  confirm  that  the  2.5 
exponential  relationship  is  appropriate 
for  vessels  below  90  ft  (27.4  m).  NMFS 
proposes  using  the  2.5  exponential 
curve  bom  90  ft  (27.4  m)  to  150  ft  (45.7 
m)  to  account  for  the  potential 
additional  productivity  suggested  by  the 
higher  production  figures  from  the 
Alaska  freezer  longline  fleet.  The  linear 
relationship  between  150  and  400  ft 
(45.7  and  121.9  m)  increases  gradually, 
as  did  the  p.  jduction  data  from  this 
class  of  vessels;  this  linear  increase 
provides  the  margin  of  safety 
recommended  by  the  Council  to  accoimt 
for  unproductive  permits  being 
transferred  into  the  hands  of  productive 
vessel  owners,  especially  in  the  whiting 
fishery. 

For  example,  under  the  proposed  rule, 
the  owner  of  a  200- foot  (61.0  m)  vessel 
would  have  to  purchase  12  permits 
representing  harvest  capacity  about  2.4 
times  the  production  values  for  a  factory 
trawler  in  the  Pacific  whiting  fishery, 
and  representing  about  the  same 
capacity  (1.2  times)  as  the  production 
values  fi-om  the  largest  factory  trawlers 
in  the  Alaska  pollock  fishery.  The 
owner  of  a  400-foot  (121.9  m)  vessel 
would  have  to  acquire  20  permits 
representing  harvesting  capacity  about 
four  times  the  production  of  a  factory 
trawler  in  1'=;  whiting  fishery  and  twice 
the  production  of  large  factory  trawlers 
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in  th<  I  Alaska  pollock  fishery.  NMFS 
beUe  ^es  this  degree  of  conservatism  is 
nece«  sary  for  vessels  larger  than  150  ft 
(45.7  m)  to  accoimt  for  the  potential  for 
these  vessels  to  increase  their  actual 
prod  iction  in  the  future,  and  to  account 
for  tije  potential  increase  in  harvesting 
capacity  in  the  whiting  sector  of  the 
fishe  7  due  to  the  combination  of 
perm  its  for  vessels  that  have  no  past 
histo  ry  in  the  whiting  fishery. 

Be  :ause  no  limiten  entry  permits  are 
bein;  issued  with  length  endorsements 
of  le  s  than  20  ft  (6.1  m),  the  starting 
poin  for  the  rating  table  will  reflect  all 
vess(  Is  of  20  ft  (6.1  m)  or  less  length 
oven  11.  The  ratings  table  ends  at  400  ft 
(121. 9  m)  because  the  accumulation  of 
a  gre  iter  number  than  20  permits  does 
not  a  spear  to  be  justified  by  production 
data, 

Tl  B  proposed  rating  formula  is  shown 
grap  dcally  in  Figure  1  of  this  preamble 
and  be  exact  number  of  rating  points 
for  e  ich  1-foot  of  vessel  length  for 
vessi  Is  between  20  and  400  ft  (6.1  and 
121.'  I  m)  in  length  is  shown  in  Table  1 
in  th  5  regulatory  section  of  this 
prop  3sed  rule.  The  proposal  is  intended 
to  em  sure  that  harvesting  capacity 
repn  sented  by  larger  size  endorsements 
does  not  exceed  existing  harvesting 
capa  dty  by  relating  vessel  length  to 
harv  fst  capacity,  by  accounting  for  the 
prop  snsity  of  unproductive  permits  to 
be  tr  msiierred  to  more  productive 
vessi  lis,  and  by  recognizing  the  potential 
for  ii  icreased  production  suggested  by 
the  i  ilaskan  freezer  longUne  data,  and 
the  [  otential  for  increased  production 
from  larger  factory  trawlers.  The 
form  ula  is  intended  to  be  conservative 
and  ilso  to  apply  equitably  to  all  vessel 
leng  hs  so  that  it  does  not 
disp  oportionately  affect  only  larger  or 
smaler  vessels.  The  proposed  rating 
form  ula  recognizes  that  smaller  vessels 
app«  ar  to  produce  at  a  level  closer  to 
theii  harvesting  capacity,  while  larger 
vess  ils.  especially  200  ft  (61.0  m)  and 
largi  r,  may  produce  considerably  below 
theii  actual  capacity.  As  a  result,  the 
forrr  ula  reflects  that  the  harvesting 
cap«  city  for  larger  vessels  is  potentially 
grea  er  than  they  have  produced 
hist(  rically. 

T  e  following  example  illustrates 
bow  a  vessel  owner  would  use  Table  1 
to  d(  tennine  the  number  of  permits 
from  smaller  vessels  that  would  be 
requ  ired  to  be  combined  for  a  single 
pen  lit  for  a  larger  vessel.  A  vessel 
own  it  with  a  permit  for  a  58-foot  (17.7 
m)  V  essel  who  desired  to  upgrade  to  a 
90-f  lot  (27.4  m)  vessel  would  have  to 
pun  base  permits  endorsed  for  the  same 
gear  type,  with  combined  rating  points 
equi  1  to  or  greater  than  the  difference 
betv  een  the  58-foot  (17.7  m)  vessel 


(14.32  rating  points)  and  the  90-foot 
(27.4  m)  vessel  (42.96  rating  points),  or 
28.64  rating  points.  Using  Table  1,  tlxe 
vessel  owner  has  a  choice  of  a  large 
number  of  combinations  of  permits  that 
can  be  purchased  to  achieve  the  needed 
28.64  rating  points.  Some  examples  are 
a  58-foot  (17.7  m)  (14.32)  and  a  60-foot 
(18.3  m)  (15.59)  totalling  29.91  rating 
points,  or  a  42-foot  (12.8  m)  (6.39),  50- 
foot  (15.2  m)  (9.88),  and  a  55-foot  (17.8 
m)  (12.54)  permit  for  a  total  of  28.81 
rating  points.  In  each  case,  the 
additional  permits  can  be  combined 
with  the  permit  bom  the  original  58-foot 
(17.7  m)  vessel  resulting  in  a  single 
permit  endorsed  for  a  90-foot  (27.4  m) 
vessel.  In  this  manner,  vessel  owners  are 
afforded  the  necessary  flexibility  to 
choose  fit>m  the  diHierent  size  permits 
that  may  be  available  on  the  open 
market  to  meet  the  requirements  for  a 
permit  for  a  larger  vessel. 

Current  regulations  implementing 
Amendment  6  already  allow  vessel 
owners  to  register  a  permit  to  a  vessel 
that  is  up  to  5  ft  (1.5  m]  longer  than  the 
vessel  length  endorsed  on  the  permit. 
Thus,  vessel  owners  seeking  to  combine 
permits  for  use  on  larger  vessels  only 
have  to  obtain  permits  equivalent  to  the 
rating  points  for  a  vessel  5  ft  (1.5  m) 
shorter  than  the  vessel  to  which  the 
single  combined  permit  will  be 
registered.  Therefore,  in  the  example 
above,  the  upgrade  to  a  90-foot  (27.4  m) 
vessel  could  he  accomplished  by 
combining  permits  with  22.92  rating 
points  (37.24  points  for  an  85-foot  (25.9 
m)  vessel  minus  14.32  points  for  the 
owner's  58-foot  (17.7  m)  vessel).  This 
should  reduce  the  overall  cost  of 
obtaining  additional  permits  somewhat. 

For  ease  of  implementation,  NMFS 
proposes  to  round  the  sum  of  the  rating 
points  for  the  permits  being  combined 
to  the  next  highest  whole  integer  for  the 
purpose  of  meeting  the  required  number 
of  rating  points  listed  in  the  regulations 
for  a  larger  permit.  For  example,  if  a 
vessel  owner  needs  28.64  rating  points, 
but  the  particular  combination  of 
permits  purchased  totals  only  28.48 
rating  points,  NMFS  will  rotmd  the  sum 
of  the  rating  points  for  the  permits 
purchased  to  29  rating  points.  Because 
only  vessel  permits  may  be  combined, 
rating  points  gained  from  combining 
permits  that  are  surplus  to  qualifying 
the  larger  vessel  for  a  combination 
permit  are  not  available  for  any  other 
permit  combination.  For  purposes  of 
this  rulemaking,  the  second  NMFS 
proposal  is  referred  to  as  the  NMFS 
preferred  approach.  Proposed  regulatory 
text  is  offered  for  this  approach. 

Figure  1  of  this  preamble  graphically 
compares  the  differences  between  the 
NMFS  initial  proposal  (Initial 
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Alternative  I),  the  Council's  proposal 
(Initial  Alternative  II).  and  the  NMFS 
preferred  approach.  Public  comment  is 
invited  on  all  three. 

Classification 

This  notice  of  proposed  rulemaking  is 
issued  under  50  CFR  part  663.  The 
Assistant  Administrator  for  Fisheries. 
NOAA,  has  initially  determined  that  the 
NMFS  preferred  approach  is  consistent 
with  the  FMP  and  the  national 
standards  and  other  provisions  of  the 
Magnuson  Act. 

The  NMFS  preferred  approach  or 
Initial  Alternatives  I  or  II,  if  adopted, 
could  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  the  cost  to  a  vessel 
owner  of  purchasing  additional  permits 
to  combine  for  use  on  a  larger  vessel 
would  be  offset  by  the  greater  fishing 
effectiveness  and  larger  profit  potential 
represented  by  the  larger  vessel,  vessel 
owners  may  be  adversely  affected  by  not 
being  able  to  obtain  the  appropriate 
combination  of  permits  or  by  having 


increased  permit  costs  due  to  the 
possible  absence  of  permits  for  sale 
endorsed  with  the  appropriate  vessel 
lengths.  As  a  result,  an  initial  regulatory 
flexibility  analysis  was  prepared. 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  reqvurements. 

Dated:  February  18. 1994. 
Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  ptirt  663  is  proposed 
to  be  amended  as  follows: 

PART  663-PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Section  663.33(g)  is  revised  to  read 
as  follows: 


{663.33    Umttwl  entry  flshary-QMMriL 

(g)  Combining  limited  entry  permits. 
Two  or  more  limited  entry  permits  with 
"A"  gear  endorsements  for  the  same 
type  of  limited  entry  gear  may  be 
combined  and  reissued  as  a  single 
permit  with  a  larger  size  endorsement. 
The  vessel  harvest  capacity  rating  fw 
each  of  the  permits  being  combined  is 
based  on  the  length  overall  (in  feet) 
endorsed  on  each  limited  entry  permit. 
The  vessel  harvest  capacity  ratings  (see 
Table  1  of  this  paragraph)  for  the  length 
endorsement  on  each  permit  will  be 
added  to  produce  the  length  rating  for 
the  larger  permit.  The  individual 
harvest  capacity  ratings  for  each  limited 
entry  permit  will  not  be  rounded  beforis 
they  are  combined.  The  sum  of  the 
harvest  capacity  ratings  for  the  permits 
being  combined  will  be  roimded  to  the 
next  highest  whole  number. 
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Table  1;    Bsrves«  capacity  II  itlofs  tor  l-Coo«  Xncreaents  of  Vessel  Length  Overall 


Vessel 

Capacity 

Isoait! 

BA^ina 

<20 

1.00 

21 

1.13 

22 

1.27 

23 

1.42 

24 

1.58 

2S 

1.75 

2fi 

1.93 

27 

2.12 

2t 

2.32 

29 

2.53 

30 

2.7( 

31 

2.99 

32 

3.24 

33 

3.50 

34 

3.77 

3S 

4.05 

3( 

4.35 

37 

4.CC 

3t 

4.98 

39 

5.31 

40 

5.CC 

41 

0.02 

42 

€.39 

43 

0.78 

44 

7.18 

4S 

7.59 

4C 

8.02 

47 

8.47 

4t 

8.92 

49 

9.40 

SO 

9.08 

SI 

10.38 

S2 

10.90 

S3 

11.43 

S4 

11.98 

SS 

12.54 

S« 

13.12 

57 

13.71 

SI 

14.32 

S9 

14.95 

(0 

15.59 

CI 

10.25 

(2 

U.92 

«3 

17.01 

<4 

18.32 

<S 

19.04 

« 

19.70 

<7 

20.54 

<• 

21.32 

C9 

22.11 

70 

22.92 

71 

23.74 

72 

24.59 

73 

25.45 

74 

20.33 

7S 

27.23 

7« 

^0.15 

77 

29.08 

7t 

30.04 

79 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxl  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegatiorts  of  authority,  filing  of         , 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday,  March  8-9, 1994  at  the 
times  and  location  noted  below. 

DATES:  The  schedule  of  events  is  as 
follows. 

Tuesday,  March  8,  1994 
10-10:45  a.m.  Technical  Programs 

Committee. 
11-11:45  a.m.  Planning  and  Budget 

Committee. 
1:30-4:30  p.m.  Public  Forum  on 
Communications  Barriers. 
Wednesday,  March  9, 1994 
9:30-11:15  a.m.  Briefing  on  Children's 

Environments  (closed  meeting). 
12:30-1:15  p.m.  Executive  Committee. 
1:30-3:30  p.m.  Board  Meeting. 

ADDRESSES:  The  meetings  will  be  held 
at:  Embassy  Suites  Hotel,  Diplomat/ 
Consulate  Rooms,  1250  22nd  Street 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

.  •  Approval  of  the  Minutes  of  the 
January  12, 1994  Board  Meeting. 

•  Executive  Director's  Report. 

•  Ad  Hoc  Committee  on 
Communications'  Report  on  Public 
Forum. 
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»  Overview  of  Technical  Programs 
Cqimnittee  Activities. 

Status  Report  on  Fiscal  Years  1992- 
1^4  Research  Projects. 

Proposed  Research  Coordination 
Activities. 

Status  Report  on  Fiscal  Year  1994 
Bijdget. 

Status  Report  on  Fiscal  Year  1995 
Budget. 

Status  Report  on  the  Executive 
Clmmittee. 

Report  on  Extraordinary  Work. 

Complaint  Status  Report. 

Recreation  Access  Advisory 
Committee  Status  Report. 

•  Report  on  Rulemaking  for 
Children's  Environments  (closed). 
Some  meetings  or  items  may  be 
cl  }sed  to  the  pubUc  as  indicated  above. 
A  1  meetings  are  accessible  to  persons 
w  th  disabilities.  Sign  language 
ir  terpreters  and  an  assistive  listening 
s]  stem  are  available  at  all  meetings. 
Li  wrence  W.  RoCfee, 
£j  ecutive  Director. 

[F  R  Doc.  94-4361  Filed  2-24-94;  8:45  ami 
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D  EPARTMENT  OF  AGRICULTURE 

F  >rms  Under  Review  by  Office  of 
h  anagement  and  Budget 

F  bruary  18, 1994. 

The  Department  of  Agriculture  has 
s'  ibmitted  to  OMB  for  review  the 
f(  Uowing  proposal  foj  the  collection  of 
ii  formation  under  the  provisions  of  the 
F  jperwork  Reduction  Act  (44  U.S.C. 
c  lapter  35)  since  the  last  list  was 
p  jblished.  This  list  is  grouped  into  new 
p  roposals,  revisions,  extension,  or 
n  linstatements.  Each  entry  contains  the 
fi  llowing  information: 

(1)  Agency  proposing  the  information 
c  )llection;  (2)  Title  of  the  information 
c  )llection;  (3)  Form  number(s),  if 
a  )plicable;  (4)  How  often  the 
ii  iformation  is  requested;  (5)  Who  will 
h  3  required  or  asked  to  report;  (6)  An 
e  itimate  of  the  number  of  responses;  (7) 
/  n  estimate  of  the  total  number  of  hours 
r  seded  to  provide  the  information;  (8) 
^  ame  and  telephone  number  of  the 
a  >ency  contact  person. 

Questions  about  the  items  in  the 
1  sting  should  be  directed  to  the  agency 
J  erson  named  at  the  end  of  each  entry. 
(  opies  of  the  proposed  forms  and 
s  jpporting  documents  may  be  obtained 


from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  Fanners  Home  Administration;  7 
CFR 1951-A,  Account  Servicing 
Policies;  On  occasion;  Individuals  or 
households;  Farms;  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations;  10  responses;  3  hours; 
Jack  Holston  (202)  720-9736. 

•  Farmers  Home  Administration;  7 
CFR  1910-A.  Receiving  and  Processing 
Applications;  Recordkeeping;  On 
occasion;  Individuals  or  households; 
State  or  local  governments;  Farms; 
Businesses  or  other  for-profit;  33,210 
responses;  39,987  hours;  Jack  Holston 
(202)  720-9736. 

•  Economic  Research  Service; 
Agricultural  Real  Estate  Tax  Survey; 
Annually;  State  or  local  governments; 
2,780  responses;  1,834  hours;  J.  Peter 
DeBraal  (202)  219-0425. 

Extension 

•  Farmers  Home  Administration;  7 
CFR  1965-B,  Security  Servicing  for 
Multiple  Family  Housing;  Loans;  FmHA 
1944-33A,  34A,  1965-16;  On  occasion; 
Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Non-profit  institutions; 
Small  businesses  or  organizations;  945 
responses;  1,587  hours;  Jack  Holston 
(202)  720-9736. 

•  Forest  Service;  Fulewood  and  Post 
Assessment  in  Selected  States;  Annually 
(but  not  in  each  state);  Individuals  or 
households;  Small  businesses  or 
organizations;  4,300  responses;  294 
hours;  Dennis  May  (612)  649-5132. 

•  Rural  Electrification 
Administration;  State 
Telecommimications  Modernization 
Plan;  On  occasion;  Small  businesses  or 
organizations;  350  responses;  21,000 
hours;  Gary  Allan  (202)  720-0729. 

•  Rural  Electrification 
Administration;  Pre-loan  Policies  and 
Procedures  for  Electric  Loans;  On 
occasion;  Small  businesses  or 
organizations;  75  responses;  300  hours; 
Sue  Arnold  (202)  690-1078. 

•  Forest  Service;  Timber  Sale  Bid 
Forms;  FS-2400-14,  FS-2400-42a; 
Quarterly;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations; 
19,500  responses;  3,250  hours;  John  A. 
Combes  (202)  205-0862. 


•  Fanners  Home  Administration;  7 
CFR  1956-B,  Debt  Settlement— Farmer 
Programs  and  Housing;  FmHA  1956-1; 
On  occasion;  Individuals  or  households; 
State  or  local  governments;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  29,900 
responses;  14,825  hours;  Jack  Holston 
(202)  720-9736. 

•  Farmers  Home  Administration;  7 
CFR  1980-D,  Rural  Housing  Loans; 
FmHA  1980-11, 12, 13, 16, 17, 18,  20, 
21,  80,  81;  Recordkeeping;  On  occasion; 
Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations;  65.723  responses;  33,378 
hours;  Jack  Holston  (202)  720-9736. 

Reinstatement 

•  Farmers  Home  Administration; 
Outreach  and  Assistance  Grants 
Program  for  Socially  Disadvantaged 
Farmers  and  Ranchers;  Fiscal  Year  1994; 
Request  for  Proposals;  Application 
Guidelines;  Recordkeeping;  Semi- 
annually; Annually;  Non-profit 
institutions:  50  responses;  400  hours; 
Jack  Holston  (202)  720-9736. 

New  Collection 

•  Food  Safety  and  Inspection  Service; 
Exportation,  Transportation  and 
Importation  of  Meat  and  Poultry 
Products;  FSIS  Form  9060-6,  FSIS  Form 
7350-1,  FSIS  Form  954Q-1,  FSIS  Form 
9510-1;  Recordkeeping;  On  occasion; 
Businesses  or  other  forrprofit;  12,750 
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responses;  1,192  hours;  Lee  Puricelli 

(202)  720-7163. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

(FR  Doc.  94-4330  Filed  2-24-94;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-005-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  five  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 


Applicatron  number 


94-024-01 
94-025-01 
94-027-01 
94-027-02 

94-027-03 


except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612. 
SUPPt.EMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applicant 


Monsanto  Agricultural 

Company. 
VanderHave,  USA 


DuPont  Agricultural 

Products. 
University  of  Idaho  . 


Pioneer  Hi-Bred  Inter- 
national, Incor- 
porated. 


Date  re- 
ceived 


01-24-94 
01-25-94 
01-27-94 
01-27-94 

01-27-94 


Organisms 


Wheat  plants  genetically  engineered  to  express  martcer 

genes. 
Sunflower  plants  genetically  engineered  to  express  marker 

genes. 
Canola  plants  genetically  engineered  to  express  altered 

fatty  acid  composition. 
Potato  plants  genetically  engineered  to  express  resistance 

to  potato  leaf  roll  virus,  potato  virus  X,  potato  virus  Y, 

and  potato  virus  S. 
Alfalfa  plants  genetically  engineered  to  express  resistance 

to  alfalfa  mosaic  virus. 


Field  test  loca- 
tion 


Montana. 
North  Dakota. 
kJaho. 
Idaho. 


California,  Iowa, 
Pennsylvania. 
Washington, 
Wisconsin. 


Done  in  Washington,  DC,  this  22nd  day  of 
February  1994. 

Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  94-4323  Filed  2-24-94;  8:45  am) 
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Farmers  Home  Administration 
Housing  Demonstration  Program 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  Housing 
Demonstration  Program. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  of  the  U.S. 


Department  of  Agriculture  (USDA)  will 
accept  in  fiscal  year  1994,  proposals  for 
a  Housing  Demonstration  program 
under  section  506(b),  title  V  of  the 
Housing  Act.  Under  section  506(h), 
FmHA  may  provide  loans  for  innovative 
housing  units  and  systems  which  do  not 
meet  existing  published  standards, 
rules,  regulations,  or  policies.  The 
intended  effect  is  to  increase  the 
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availability  of  affordable  Rural  Housing 
(RH)  for  low-income  families,  through 
innovative  designs  and  systems. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gloria  L.  Denson,  Loan  Specialist. 
Single  Family  Housing  Processing 
Division.  Farmers  Home 
Administration,  14th  and  Independence 
Avenue  SW..  room  5334.  South 
Building.  Washington.  DC  20250, 
telephone  202-720-1487. 
SUPPLEMENTARY  INFORMATION:  Under 
current  standards,  regulations,  and 
policies,  some  low-income  rural 
families  lack  sufficient  incomes  to 
qualify  for  loans  to  obtain  adequate 
housing.  Section  506(b)  of  title  V  of  the 
Housing  Act  of  1949  authorizes  a 
housing  demonstration  progreim  that 
could  resuh  in  housing  that  these 
families  can  afford.  The  Congress  of  the 
United  States  made  two  conditions:  (1) 
That  the  health  and  safety  of  the 
population  of  the  areas  in  which  the 
demonstrations  are  carried  out  will  not 
be  adversely  affected,  and  (2)  that  the 
aggregate  expenditures  for  the 
demonstration  may  not  exceed  $13.9 
million  in  any  fiscal  year. 

FmHA  State  Directors  are  authorized 
in  fiscal  year  1994  to  continue_to  accept 
proposed  demonstration  concept 
proposals  from  nonprofit  organizations, 
profit  organizations,  and  individuals  as 
annoimced  in  51  FR 19240  oa  May  28, 
1986. 

The  State  Directors  will  evaluate  the 
proposals  on  a  first-come-first-served 
basis.  An  acceptable  proposal  is  to  be 
sent  to  the  National  OfBce  for 
concurrence  of  the  Assistant 
Administrator,  Housing,  before  the  State 
Director  may  approve  it.  If  the  proposal 
is  not  selected,  die  State  Director  will  so 
notify  the  applicants,  in  writing,  giving 
specific  reasons  why  the  proposal  was 
not  selected.  The  funds  for  the 
Demonstration  Housing  program  are 
section  502  funds,  and  are  available  to 
housing  applicants  that  may  wish  to 
purchase  an  approved  demonstration 
dwelling.  However,  there  is  no 
guarantee  that  a  market  exists  for 
demonstration  dwellings  and  applicants 
for  such  a  section  502  RH  loan  must  be 
eligible  for  the  program  in  all  other 
respects. 

The  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410.  For  the  reasons  set 
forth  in  Final  Rule  related  to  Notice  7 
CFR  part  3015.  subpart  V  (48  FR  29115. 
June  24. 1983)  and  FmHA  Instruction 
1940-J,  "Intergovenmiental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities."  (December  23. 1983) 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372. 


wh  ch  requires  the  intergovernmental 
CGI  sultation  with  State  and  local 
off  dials. 

i  .11  interested  parties  must  make  a 
wr  tten  request  for  a  proposal  package. 
Th  t  request  must  be  made  to  the  State 
Dir  jctor  in  the  State  in  which  the 
prt  posal  will  be  submitted;  FmHA  will 
nol  be  Uable  for  any  expenses  incurred 
by  respondents  in  the  development  and 
sul  mission  of  applications. 

E  ated:  February  9. 1994. 
Mi(  hael  V.  Dann. 
Ad  ninistrator. 
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Fo  >d  and  Nutrition  Service 

Ch  Id  Nutrition  Programs — Income 
Eli  libility  Guidelines 

AG  ;ncy:  Food  and  Nutrition  Service, 

US  DA. 

AC  KJN:  Notice. 
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SUI  MURY:  This  Notice  announces  the 
De  >artment's  annual  adjustments  to  the 
In(  Dme  Ehgibitity  Guidelines  to  be  used 

letermining  eligibility  for  free  and 
rec  uced  price  meals  or  free  milk  for  the 
pe^od  from  July  1, 1994  through  June 

1995.  These  guidelines  are  used  by 
scl  ools,  institutions,  and  centers 
paj  ticipating  in  the  National  School 
Lu  ich  Program.  School  Breakfast 
Fr(  gram.  Special  Milk  Program  for 
Ch  Idren,  Child  and  Adult  Care  Food 
pn  gram  and  Commodity  School 
Pr(  gram.  The  annual  adjustments  are 
re(  uired  by  section  9  of  the  National 
Sc  lool  Lunch  Act.  The  guidelines  are 
inl  inded  to  direct  benefits  to  those 
ch  Idren  most  in  need  and  are  revised 
an  lually  to  account  for  increases  in  the 
Co  isumer  Price  Index. 
EFI  ECTtVE  DATE:  July  1. 1994. 

FO  I  FURTHER  INFORMATION  CONTACT: 
Ml ,  Robert  M.  Eadie.  Chief.  Policy  and 
Pn  gram  Development  Branch,  Oiild 
Ni  trition  Division.  FNS.  USDA, 
Al  txandria.  Virginia  22302.  or  by  phone 

703)305-2618. 
SUPPLEMENTARY  INFORMATION:  This 
ad  ion  is  not  a  rule  as  defined  by  the 
Re  julatory  Flexibility  Act  (5  U.S.C 
60  i-612)  and  thus  is  exempt  frxDm  the 
provisions  of  that  Act.  In  accordance 

h  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  no  new 
re<  ordkeeping  or  reporting  requirements 
ha  ^e  been  included  that  are  subject  to 
ap  )roval  from  the  Office  of  Management 
an  1  Budget.  These  programs  are  listed 
in  the  Catalog  of  Federal  Domestic 
As  sistance  under  Na  10.553.  No. 
IG  555,  No.  10.556  and  No.  10.558  and 


are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requites 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  Subpart  V.  and  the  final  rule 
related  notice  published  at  46  FR  29114. 
June  24. 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Lunch 
Act  (42  U.S.C  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)).  and  sections  3(a)(6)  and  4(e) 
of  the  Child  Nutiition  Act  of  1966  (42 
U.S.C.  1772(a)(6)  and  1773(e)).  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  free  and 
reduced  price  meals  in  the  National 
School  Lunch  Program  (7  CFR  part  210), 
School  Breakfast  program  (7  CFR  part 
220).  Child  and  Adult  Care  Food 
Program  (7  CFR  part  226).  and 
Commodity  School  Program  (7  CFR  part 
210).  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Program  for  Children 
(7  CFR  part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size. 

The  E)epartment  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees  to  serve  free 
meals  to  all  children  frtim  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  frt>m  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  for  Children  may.  at  local 
option,  serve  free  milk  to  all  children 
from  kny  household  with  income  at  or 
below  130  percent  of  the  poverty 
guidelines. 

Definition  of  Income 

"Income."  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes,  Social 
Security  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
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pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  fit)m  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 
would  be  available  to  pay  the  price  of 
a  child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
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programs  which  are  excluded  bom 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  cBildren  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  11(b)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 

Income  Eugibiuty  Guidelines 

[Effective  from  July  1.  1994  to  June  30. 199^ 


fit>m  July  1, 1994  through  June  30, 1995. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  1994 
Federal  income  poverty  guidelines  by 
1.30  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  nexr 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward 
to  the  next  whole  dollar. 


Household  size 


Federal  poverty  guidelines 


Annual 


Month 


Week 


Reduced  price  meals— 185% 


Annual 


Month 


Week 


Free  meals— 130% 


Annual 


48  Contiguous  United  States,  District  of  Columbia,  Guam  and  Territories 


Month 


Week 


5 „ 

6 

7 

8 

For  each  additional  famtty  mem- 
ber add 


7.360 
9.840 
12.320 
14.800 
17.280 
19.760 
22.240 
24.720 

♦2.480 


13.616 

1.135 

262 

9.568 

798 

184 

18.204 

1.517 

351 

12.792 

1.066 

246 

22.792 

1.900 

439 

16.016 

1.335 

308 

27.380 

2.282 

527 

19.240 

1.604 

370 

31.968 

2.664 

615 

22.464 

1.872 

432 

36.556 

3.047 

703 

25.688 

2.141 

494 

41.144 

3.429 

792 

28.912 

2.410 

556 

45.732 

3.811 

880 

32.136 

2.678 

618 

♦4,588 

♦383 

♦89 

♦3.224 

+269 

♦62 

' 

Alaska 

1  

9.200 
12.300 
15.400 
18.500 
21.600 
24.700 
27.800 
30,900 

♦3,100 

767 
1,025 
1,284 
1,542 
1.800 
2.059 
2.317 
2.575 

♦259 

177 
237 
297 
356 
416 
475 
535 
595 

+60 

17.020 
22.755 
28.490 
34.225 
39.960 
45.695 
51.430 
57.165 

+5.735 

1.419 
1.897 
2.375 
2.853 
3.330 
3.808 
4.286 
4.764 

+478 

328 
438 
548 
659 
769 
879 
990 
1.100 

+111 

11.960 
15.990 
20.020 
24,050 
28.080 
32.110 
36,140 
40.170 

♦4.030 

997 
1,333 
1,669 
2.006 
2,340 
2,676 
3.012 
3.348 

♦336 

2 _ 

3 : 

4 

230 
308 
385 

5 

463 

6 

540 

7 

618 

8 _ 

For  eacti  additional  family  mem- 
ber add 

695 
773 

♦78 

Hawaii 


1  _ 

2 

3 

4 , 

5 „ „ 

6 , 

7 

8 

For  each  additional  family  menrv 
ber  add 


8.470 
11.320 
14.170 
17.020 
19.870 
22.720 
25.570 
28.420 


+2.850 


706 
944 
1.181 
1.419 
1.656 
1.894 
2.131 
2.369 

+238 


163 
218 
273 
328 
383 
437 
492 
547 

+55 


15.670 
20.942 
26.215 
31.487 
36.760 
42.032 
47.305 
52.577 

+5.273 


1.306 
1.746 
2,185 
2,624 
3,064 
3.503 
3.943 
4,382 


+440 


302 
403 
505 
606 
707 
809 
910 
1,012 

+102 


11,011 
14,716 
18.421 
22.126 
25.831 
29.536 
33.241 
36,946 

+3.705 


918 
1,227 
1.536 
1.844 
2.153 
2.462 
2.771 
3,079 

+309 


212 
283 
355 
426 
497 
568 
640 
711 

+72 


Authority:  (42  U.S.C  1758(b)(1)). 

Dated:  February  18, 1994. 
George  A.  Braley, 
Associate  Administrator. 
[FR  Doc.  94-4320  Filed  2-24-94;  8:45  am) 
BILUNQ  COOE  M10-aO-M 


Forest  Service 

Proposed  Carey  Creek  Timber  Sales, 
Payette  National  Forest,  Idaho  County, 
10 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  Carey  Creek  Timber  Sales. 
The  Forest  Service  proposes  to  treat 
approximately  1445  acres  using  a 
variety  of  silvicultural  methods  and 
prescribed  burning.  Harvest    , 
prescriptions  include:  clearcut  with 
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reserve  trees  (245  acres),  commercial 
thinning  (75  acres),  salvage/sanitation 
(509  acres),  shelterwood  (489  acres),  and 
uneven  aged  (127  acres).  The  proposed 
action  includes  site  preparation  and 
regeneration,  emphasizing  the  use  of 
natural  regeneration  where  possible. 
Approximately  13  miles  of  new  road 
construction  are  also  proposed.  Logging 
methods  include  doctor,  skyline,  and 
helicopter  systems. 

Other  preliminary  alternatives 
include  No-action  and  an  alternative 
that  seeks  to  achieve  Forest  Plan 
objectives  to  maximize  timber  growth 
and  yield. 

The  proposed  activities  are  located  in 
the  drainages  of  Carey  and  Fall  Creeks, 
which  both  flow  into  the  Salmon  River. 
The  planning  area  is  approximately  30 
miles  north  of  McCall.  Idaho. 

The  EIS  will  tier  to  the  final  EIS  for 
the  Forest  Plan,  Payette  National  Forest 
(May  1988). 

Tne  Payette  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  These  may 
include  issues  and  comments  regarding 
the  proposed  project.  The  agency  also 
gives  notice  of  the  full  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision. 
C  *TES:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
April  2, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  David  F.  Alexander. 
Forest  Supervisor,  Payette  National 
Forest,  P.O.  Box  1026,  McCall,  Idaho 
■  83638. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Michael  L.  Balboni.  Payette 
National  Forest.  Phone:  (208)  634-0629. 
SUPPLEMENTARY  INFORMATION:  The 
planning  area  includes  approximately 
21,000  acres  within  the  Payette  National 
Forest  in  Idaho  County,  Idaho.  The 
planning  area  is  within  the  drainages  of 
Carey  and  Fall  Creeks.  The  legal 
description  of  the  planning  area  is: 
Sections  1-9, 17, 18.  20,  21  of  Township 
23  North,  Range  4  East,  Sections  3.9-36 
of  Township  24  North,  Range  4  East, 
Sections  19,28-33  of  Township  24 
North,  Range  5  East,  Idaho  County, 
Idaho. 

The  proposed  activities  are  within  the 
former  Carey  Creek  Roadless  Area.  The 
area  has  3.184  acres  remaining  as 
roadless.  The  planning  area  has  a  very 
small  portjon  that  is  contiguous  with 
the  Frank  Church  River  of  No  Return 


Wil(fcmess.  This  area  comprises  less 
than  300  acres  of  the  planning  ^jea.  The 
plan  ling  area  is  not  within  any  areas 
recoi  fimended  for  inclusion  in  the 
Nati(  nal  Wilderness  System  by  the 
Paye  te  National  Forest  Plan  or  by  any 
past  )r  present  legislative  wdldemess 
prop  3sal 
The 
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Proposed  Action  is  the  result  of 
ecosystem  and  landscape  analysis  of 
anning  area  completed  by  the 
isciplinary  Team  (IDT).  The  IDT 
landscape  analysis  and  design 
developed  by  Diaz  and  Apostol 
).  This  8-step  process  used  aerial 
it|)graphs,  research  literature,  stand 
maps,  and  site  visits, 
process  defined  the  natural  range 
v^iation  for  successional  stages  in 

anning  area  using  the  best 
foi  mation  available.  The  planning 
ivas  broken  into  four  zones.  The 
pine  zone,  mixed  conifer 
subalpine-spruce/fir  zone,  and 
ine-lodgepole  pine  zone.  Using 
data  and  research  done  in 
ing  areas,  the  existing 
and  natural  range  of  variation 
successional  stages  in  the 
area  was  determined.  The  IDT 
that  the  zone  with  the  most 
ion  from  the  natural  range  is  the 
ine-lodgepole  pine  zone.  This 
has  79%  mature/oldgrowth;  the 
"  range  for  this  successional  stage 
20%.  The  IDT  used  this  and  the 
>f  the  information  gained  from  the 
e  analysis  to  develop  the 
~  action,  concentrating  on  the 
where  the  ecosystem  is  most 
de  the  natural  range. 
IDT  recognizes  the  role  fire  has 
.  The  proposed  activities  mclude 
prescribed  burning  in  the 

pine  zone  where  natural  fires 
regular  and  of  low  intensity. 

purpose  of  the  proposed  activity 
improve  the  existing  silvicultural 
of  the  timber  stands  within 
(tarey  Creek  planning  area  while 
pi  oving  the  health  of  the  ecosystem, 
'roposed  Action  would  increase 
mg-term  health  and  productivity  of 
I  mber  resources,  provide  some 
-term  wood  products,  improve  the 
"  heahh  of  the  ecosystem,  and 

other  resource  values  in  the 
ing  area.  Treatments  would  follow 
Is  and  objectives  in  the  Payette 
ibnal  Forest  Plan  or  amend  the  Plan 
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ere  appropriate. 

Tl  e  need  for  the  proposed  action  is 
gene  rated  by  the  difference  between 
exis  ing  conditions  of  the  ecosystem  and 
timt  ir  stands  and  the  Desired  Future 
Coni  lition  for  the  area  described  in  the 
Pay(  tte  Forest  Plan  and  the  landscape 
analysis  for  the  planning  area. 


Failing  to  treat  these  areas  will  allow 
further  deviation  from  the  natural  range 
of  conditions  for  this  ecosystem  and 
raise  the  risk  of  severe  impacts  from 
insects,  diseases,  and  wildfires.  Failing 
to  treat  this  area  will  also  result  in  the 
Payette  National  Forest  not  fully 
implementing  the  Forest  Plan  Record  of 
Decision,  signed  in  May  of  1988. 

Issues 

The  IDT  has  identified  preliminary 
issues.  These  issues  are  briefly 
described  below: 

1.  Effects  of  road  building  and  timber 
harvest  on  water  quality,  particularly  in 
the  Fail  Creek  drainage  where  past  fires, 
timber  harvesting,  and  road 
construction  have  occurred  at  a  high 
rate  over  the  past  several  years. 

2.  Wildlife:  Effects  of  road  building, 
timber  harvest,  and  access  management 
on  some  management  indicator  species 
and  sensitive  species  found  in  the  areas 
such  as  goshawk,  pileated  and  white- 
headed  woodpeckers.  Also  effects  on 
wildlife  corridors  that  currently  exist  in 
the  area. 

3.  Ecosystem  Heahh:  Effects  of  the  no- 
action  ahemative  on  the  health  of  the 
ecosystem  and  the  risk  of  major 
wildfires  and  insect/disease  outbreaks. 

4.  Fisheries:  Effects  of  road  building 
and  timber  harvest  on  threatened, 
endangered,  and  sensitive  fish,  such  as 
the  chinook  salmon  and  bull  trout. 

Public  Participation  and  Scoping 

The  IDT  is  developing  a  citizen 
participation  plan  for  the  proposed 
project. 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 
The  IDT  will  be  available  to  visit  and 
discuss  the  proposed  project  with 
individuals  and  organizations  at  their 
request. 

The  P'orest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 
used  in  the  preparation  of  the  Draft  EIS. 

The  Scoping  process  includes: 
— Identifying  potential  issues. 
— Identifying  major  issues  to  be 

analyzed  in  depth. 
—Identifying  potential  management 

alternatives  addressing  the  issues 

recognized  during  scoping  activities. 
— Identifying  potential  environmental 

effects  of  this  project  (i.e.  direct, 

indirect,  and  cumulative  effects  and 

connected  actions). 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest. 


The  Draft  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
and  available  for  review  in  October  of 
1994  and  the  Final  Environmental 
Impact  Statement  is  expected  to  be 
completed  in  August  of  1995. 

The  Responsible  Official  will 
document  the  decision,  and  reasons  for 
the  decision,  in  the  Record  of  Decision 
when  the  FEIS  is  completed.  That 
decision  will  be  subject  to  Forest 
Service  appeal  regulations  (36  CFR  part 
215). 

The  comment  period  on  the  DEIS  will 
be  a  minimum  of  45  days  from  the  date 
the  Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  early  notice  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  that  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
e  ivironmental  impact  statement  stage 
bat  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  803  F.2d  1016, 1022  (9th 
Circuit.  1986)  Wisconsin  Heritages,  Inc. 
V.  Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proi>osed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  conunents  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  enviroiunental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementihg 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
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Dated:  February  18. 1994. 
David  F.  Akxander. 

Forest  Supervisor.  Payette  National  Forest. 
[PR  Doc.  94-4311  Filed  2-24-94;  8:45  am] 
BILUNG  CODE  941».11.«l 


Rural  Electrification  Administration 

Blue  Ridge  Electric  Meint>ership 
Corporation  and  Skyline  Telephone 
Membership  Corporation;  Finding  of 
No  Significant  Impact 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  Finding  of  No 
Significant  Impact  (FONSI)  with  respect 
to  a  loan  application  submitted  to  REA 
by  Blue  Ridge  Electric  Membership 
Corporation  and  Skyhne  Telephone 
Membership  Corporation  through  REA's 
Rural  Economic  Development  Loan  and 
Grant  Program.  Each  has  appUed  for 
$400,000  to  provide  financing  assistance 
to  Alleghany  County.  North  Carolina,  to 
develop  a  50-acre  site  in  the  Alleghany 
County  Industrial  Park  for  Bristol 
Compressors. 

The  FONSI  is  based  on  a  Borrower's 
Environmental  Report  prepared  by  Blue 
Ridge  Electric  Membership  Corporation 
and  submitted  to  REA.  REA  conducted 
an  independent  evaluation  of  the  report 
and  concurs  with  its  scope  and  content. 
In  accordance  with  REA  Environmental 
Policies  and  Procedures.  7  CFR  1794.61, 
REA  has  adopted  the  Borrower's 
Environmental  Report  as  its 
Environmental  Assessment  for  the  site 
development  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe.  Chief. 
Environmental  Compliance  Branch, 
Electric  Staff  Division.  REA,  South 
Agriculture  Building,  Washington,  DC 
20250.  telephone  (202)  720-1784. 
SUPPLEMENTARY  INFORMATION:  Site 
development  to  be  undertaken  using  the 
funds  from  the  two  loan  applications 
would  be  $750,000  for  site  clearing, 
grading,  and  compaction  and  $50,000 
for  erosion  control  and  drainage.  The 
develoi>ed  50-acre  site  will  be  conveyed 
over  to  Bristol  Compressors  by 
Alleghany  County,  the  owner  of  the  site. 
Bristol  Compressors  will  invest  $6.9 
million  to  construct  a  manufactiuing 
facility  on  the  site. 

REA's  alternative  to  providing  the 
requested  financing  assistance  would  be 
to  take  no  action.  Under  the  no  action 
alternative,  REA  would  not  provide 
financing  assistance  for  site 


development.  As  of  the  issuance  date  of 
this  Federal  Register  notice  REA  has  not 
made  a  decision  on  whether  or  not  to 
provide  the  financing  assistance 
requested. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at.  or  can  be  obtained  from.  REA 
at  the  address  provided  herein  or  Mr. 
Brian  Crutchfield.  Blue  Ridge  Electric 
Membership  Corporation.  P.O.  Box  112, 
Lenior,  North  Carolina  28645,  telephone 
(704)  758-2383. 

Dated:  February  18. 1994. 
Wally  Beyer. 

Administrator. 

(FR  Doc.  94-4233  Filed  2-24-94;  8:45  am) 

BtLUNO  COOC  3410-1S-P 


Oglethorpe  Power  Corp.;  Hnding  of  No 
Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
potential  enviroiunental  impacts 
resulting  from  a  proposal  by  Oglethorpe 
Power  Corporation  to  construct  a  500  kV 
transmission  line  between  its  Rocky 
Mountain  Switching  Station  at  its  Rocky 
Mountain  Pumped  Storage  Hydro- 
Generation  Facility  located  northwest  of 
the  aty  of  Rome,  in  Floyd  Coimty. 
Georgia,  to  Georgia  Power  Company's 
230/115  kV  Pinson  Substation  located 
near  Pinson.  also  in  Floyd  County. 
Georgia. 

The  Finding  of  No  Significant  Imapct 
is  based  on  a  Borrower's  Environmental 
Report  prepared  by  Oglethorpe  Power 
Corporation  and  submitted  to  REA.  REA 
conducted  an  independent  evaluation  of 
the  report  and  concurs  with  its  scope 
and  content.  In  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CFR  1794.61.  REA  has  adopted  the 
Borrower's  Environmental  Report  as  its 
Environmental  Assessment  for  the  500 
kV  Rocky  Mountain  to  Pinson 
Transmission  Line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  CompUance  Branch, 
Electric  Staff  Division,  Rural 
Electrification  Administration,  South 
Agriculture  Building,  Washington,  DC 
20250,  telephone  (202)  720-1784. 

SUPPLEMENTARY  MFORMATKM:  The  length 
of  the  transmission  line  is 
approximately  18  miles.  The  proposed 
transmission  line  would  require  a  180 
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foot  wide  right-of-way  easement.  The 
right-of-way  width  may  increase  to  200 
feet  in  areas  where  a  transmission  Hne 
span  (spacing  between  structures)  will 
exceed  1 .500  feet.  Lattice  steel  towers 
with  four  "feet"  anchored  to  concrete 
piers  will  be  used  to  construct  the 
proposed  transmission  line.  A  triple 
bundle  1113  ACSR  conductor  has  been 
selected  for  the  transmission  line.  It  is 
projected  that  the  transmission  line  will 
be  constructed  by  the  summer  of  1995. 
Although  the  transmission  line  will  be 
designed  for  500  kV  operation,  it  will  be 
initially  energized  and  operated  at  230 
kV. 

Alternatives  considered  to  the  project 
as  proposed  were  no  action, 
construction  of  a  230  kV  transmission 
line  now  and  a  500  kV  transmission  line 
at  a  later  date,  and  three  transmission 
line  corridors  for  the  proposed 
transmission  line. 

Copies  of  the  Environmental 
Assessment  and  Finding  Of  No 
Significant  Imapct  are  available  for 
review  at,  or  can  be  obtained  from,  REA 
at  the  address  provided  herein  or  from 
Mr.  John  Lasseter,  Oglethorpe  Power 
Corporation,  2100  East  Exchange  Place, 
Tucker,  Georgia  30085-1349.  telephone 
(404) 270-7600. 

Dated:  February  17, 1994. 
Wally  Beyer, 
Administrator. 

|FR  Doc.  94-4232  Filed  2-24-94;  8:45  ami 
BILUNO  CODE  3410-1$-P 


Soil  Conservation  Service 

Dry  CreeK  (Columbia)  Watershed, 
Marion  County,  MS;  Finding  of  No 
Significant  Impact 

AGENCY:  Soil  Conser\-ation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  Dry  Creek  (Columbia)  Watershed, 
Marion  County,  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 
L.  Pete  Heard,  State  Conservationist, 
Soil  Conservation  Service,  suite  1321, 
A.H.  McCoy  Federal  Building,  100  West 
Capitol  Street,  Jackson,  Mississippi 
39269.  telephone  601-965-5205. 


SUPPllEMENTARY  INFORMATION:  The 

envir  )nmental  assessment  of  this 

feder  illy  assisted  action  indicatesi  that 

the  p  oject  will  not  cause  signiRcant 

local,  regional,  or  national  impacts  on 

the  ei  ivironment.  As  a  result  of  these 

findii  tgs,  L  Pete  Heard,  State 

Cons  irvationist,  has  determined  that  the 

prepj  ration  and  review  of  an 

envir  jnmental  impact  statement  are  not 

need  td  for  this  project. 

Th  !  project  concerns  a  watershed 
plan  or  the  purpose  of  reducing  flood 
dam;  ges  to  urban  areas  along  Webb 
Cree!  ,  a  tributary  to  Dry  Creek.  The 
plani  led  works  of  improvement  consist 
of  on  i  floodwater  retarding  structure 
locat  (d  on  Webb  Creek. 

Th  J  Notice  of  a  Finding  of  No 
Signi  Rcant  Impact  (FONSI)  has  been 
forwi  rded  to  the  Environmental 
Protc  ction  Agency  and  to  various 
Fede  al,  State,  and  local  agencies  and 
inter  isted  parties.  A  limited  number  of 
copii  s  of  the  FONSI  are  available  to  fill 
singl  5  copy  requests  at  the  above 
addr  !ss.  Basic  data  developed  during 
the  e  ivironmental  assessment  are  on 
file  s  nd  may  be  reviewed  by  contacting 
L.  Pe  te  Heard.  No  administrative  action 
on  ii  iplementation  of  the  proposal  will 
be  ta  len  until  30  days  after  the  date  of 
this  )ublication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Fede  al  Domestic  Assistance  under  No. 
10. 9(  4— Watershed  Protection  and  Flood 
Prevt  ntion  and  is  subject  to  the  provisions  of 
Exec  itive  Order  12372  which  requires 
ter  ovemmental  consultation  with  State 
1  x:al  officials) 


in 
and 

Da 
L. 

State 
IFR 


Pe  e 


ed:  February  14. 1994. 

Heard, 
Conservationist. 
I  oc.  94-4310  Filed  2-24-94;  8:45  am] 
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COK  MISSION  ON  CIVIL  RIGHTS 

Am(  ndment  to  Notice  of  Public 
Mee  :ing  of  the  Arizona  Advisory 
Con  mittee 


Ni  itice  is  hereby  given,  pursuant  to 
the  >rovisions  of  the  rules  and 
regi  ations  of  the  U.S.  Commission  on 
Civi  Rights,  that  a  meeting  of  the 
Arij  ona  Advisory  Committee  to  the 
Con  mission  announced  at  FR  Doc  94- 
294  ,  59  FR  5984,  published  February  9, 
199  ,  will  convene  at  1  p.m.  and 
adjc  am  at  4  p.m.  on  February  26, 1994, 
at  tl  e  Hyatt  Regency  Hotel,  Russell 
Roo  n,  122  North  2nd  Street,  Phoenix, 
Arij  ona  85004.  (This  amendment  is  for 
cha:  ige  of  location  and  time  only.) 


Dated  at  Washington.  DC.  February  18. 
1994. 
Carol-Lee  Hurley, 

Chief,  Begional  Programs  Coordination  Unit. 
IFR  Doc.  94-4274  Filed  2-24-94;  8:45  ami 
BILUNC  CODE  633»-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  meet  on  Tuesday, 
March  22, 1994,  from  6  p.m.  until  8  p.m. 
at  Oklahoma  State  University,  Building 
Services,  242  Student  Union,  room  460, 
Stillwater,  Oklahoma  74078.  The 
purpose  of  the  meeting  is  to  finalize 
plans  for  an  upcoming  factfinding 
meeting. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TDD  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  17, 
1994. 

Carol-Lee  Hurley, 

Chief.  Begional  Programs  Coordination  Unit. 
[FR  Doc.  94-4303  Filed  2-24-94;  8:45  ami 
BILLING  CODE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  ofthe  Utah 
Advisory  Committee  to  the  Commission 
will  be  held  on  Tuesday,  March  22, 
1994.  from  6:30  p.m.  to  8:30  p.m.  at 
Shiloh  Inn,  206  South  West  Temple, 
Salt  Lake  City,  Utah  84101.  The  purpose 
of  the  meeting  is  to  brief  Advisory 
Committee  members  on  Commission 
and  regional  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Mary  E.  Stovall  Richards  or 
William  F.  Muldrow,  Director  of  the 
Rocky  Mountain  Regional  Office,  303- 
866-1040  (TTY  303-866-1049). 


Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  R^onal  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  ofthe  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  ofthe  Commission. 

Dated  at  Washington,  DC,  February  17, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc  94-4304  FUed  2-24-94;  8:45  am] 
BiLLMQ  CODE  •MS-ei-^ 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

F»etitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  finns 
listed  below. 


UsT  OF  Petition  Action  by  Trade— Adjustment  Assistance  for  Period  01/15/94-02/15/94 


Firm  name 


A.P.  Green  Industries,  Inc 

Decorator  House,  Inc 

Universal  Tools  &  Manufacturing 

North  American  Refractories  Com- 
pany. 
Cuftiss  Wright  Flight  Systems  Inc  ... 

Darman  Manufacturing  Company, 

Inc 
Hamco,  Inc 

Wollaston  Alloys,  Inc ^ 

Wektotron  Corporation 


Address 


1  Green  Boulevard,  Mexico,  MO 

65265. 
13801  Senlac.  Dallas,  TX  75234  .... 
115  Victory  Road,  Springfield.  Ki 

07081. 
500  HaHe  Bid..  1228  Euclid  Ave.. 

Cleveland.  OH  44115-1809. 
300  FairfieM  Road,  FairfieW.  NJ 

07004. 
1410  Lincoln  Avenue,  Utica,  NY 

13502. 
16131  Hwy.  44  N.,  Prairieville,  LA 

70769. 
205  Wood  Boad,   Braintree,   MA 

02184. 
1532   South  Washington  Avenue, 

Piscataway,  NJ  08855. 


Dale  petition 
accepted 


01/21/94 

01/28/94 
02/02/94 

02mm 

02/07/94 
02/07/94 
02/09/94 
02/11/94 
02/11/94 


Product 


Alumina  bricks,  clay  refractories  and  lime. 

Cutting  boards  and  dip  boards. 

Machirang  and  stamping  of  precision  metal  parts  for 

telecommunication  and  defense  industries. 
Frefractory  bricks. 

Actuators  and  actuation  geartxues  used  in  the  aero- 
space industry. 
Cloth  roll  towel  cabinets. 

Baby  bibbs. 

Commercial  valves  and  pumps. 

Ai4omatic  L-sealer  shrink  wrappers. 


,  The  petitions  were  submitted 
pursuant  to  section  251  ofthe  Trade  Act 
of  1974  (19  U.S.C.  2341).  ConsequenUy. 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  finn 
contributed  importantly  to  total  or 
partial  separation  ofthe  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  no  later  than  the  close  of 
business  ofthe  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 


petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  February  16, 1994 

Pedro  R.  Garza, 

Deputy  Assistant  Secretary  fot  Program 
Operations. 

(FR  Doc.  94-4254  Filed  2-24-94;  8:45  am) 
BILLINO  COOE  3S1»-a4-M 

Internationa!  Trade  Administration 
[A-307-803] 

Gray  PorUand  Cement  and  Clinker 
From  Venezuela;  Termination  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  25, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  James  Rice,  Office  of 
Agreements  CompUance,  Im(>ort 
Administration,  bitemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.  NW,  Washington.  DC  20230; 
telephone  (202)  482-3793. 


summary:  On  January  7. 1994.  the  Ad 
Hoc  Committee  of  Florida  Producers  of 
Gray  Portland  Cement  withdrew  its 
request  for  an  administrative  review  of 
the  above  referenced  suspension 
agreement.  The  Department  is  now 
terminating  this  review. 

SUPPLEMENTARY  INFORMATION: 
Bacicground 

On  February  25, 1993,  the  Department 
received  a  request  from  the  Ad  Hoc 
Committee  of  Florida  Producers  of  Gray 
Portland  Cement  to  conduct  an 
administrative  review  ofthe  suspension 
agreement  pursuant  to  §  353.22(a)(4)  of 
the  Department's  regulations  (19  CFR 
353.22(a)(4). 

On  November  17, 1993,  the 
Department  published  in  the  Federal 
Register  a  Notice  of  Initiation  for  this 
review  (58  FR  60600). 

On  January  7, 1994,  petitioners 
withdrew  their  request  for 
administrative  review.  Accordingly,  the 
Department  has  determined  to 
terminated  this  administrative  review. 
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February  17, 1994. 
foceph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-4351  Filed  2-24-94:  8:45  am| 
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Standard  Carnations  From  Canada; 
Revocation  of  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration , 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  revoking  the  countervailing  duty 
order  on  standard  carnations  from 
Canada  because  it  is  no  longer  of 
interest  to  interested  parties. 
EFFECTIVE  DATE:  January  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Sarah  Givens. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1. 1993.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  11844)  its  intent  to  revoke  the 
countervailing  duty  order  on  standard 
carnations  from  Canada  (52  FR  7645: 
March  12, 1987).  Additionally,  as 
required  by  19  CFR  355.25(d)(4)(ii) 
(1993),  the  Department  served  written 
notice  of  its  intent  to  revoke  this 
countervailing  duty  order  on  each  party 
listed  on  the  most  current  service  list. 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  fresh  cut  standard 
carnations  from  Canada.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
("HTS")  item  number  0603.10.7030. 
The  HTS  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Determination  to  Revoke 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that 
the  order  is  no  longer  of  interest  to 
interested  parties.  We  conclude  that 
there  is  no  interest  in  a  countervailing 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
at  least  five  consecutive  review  periods 


59,  No.  38  /  Friday.  February  25.  1994  /  Notices 


(19  C  ='R  355.25(d)(4)(i))  and  when  no 
dom<  Stic  interested  party  objects  to  the 
revodation  (19  CFR  355.25(d)(4)(iii)). 

Ao  ;ordingly,  as  we  received  neither 
objec  ions  to  our  notice  of  intent  to 
revol  e  the  countervailing  duty  order  nor 
requ<  sts  for  an  administrative  review, 
we  hi  ive  concluded  that  the 
coun  ervailing  duty  order  covering 
stanc  ard  carnations  from  Canada  is  no 
longe  r  of  interest  to  interested  parties. 
Then  fore,  we  are  revoking  this 
coun  ervailing  duty  order  in  accordance 
with  19  CFR  355.25(d)(4)(iii). 

Fu  ther.  as  required  by  19  CFR 
355.2  5(d)(5).  the  Department  is 
termi  lating  the  suspension  of 
liquii  ation  and  will  instruct  the 
Cust<  ms  Service  to  liquidate,  without 
regar  1  to  countervailing  duties,  all 
unlit  iiidated  entries  of  this  merchandise 
expo  ted  from  Canada  on  or  after 
Januj  ry  1. 1993. 

Th  s  notice  is  published  in 
accoi  dance  with  19  CFR 
355.:  5(d)(4)(iii). 

Dat  id:  February  17. 1994. 

losep  I  A.  Spetrini, 

Actiri',  Assistant  Secretary  for  Import 
Admi  listration. 
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Nati(  nai  Telecommunications  and 
infer  nation 

Spec  trum  Planning  and  Policy 
Advi  (ory  Committee;  Renewal 

AGEh  :y:  National  Telecommunications 

and  :  nformation  Administration, 

Comi  nerce. 

ACTIC  N:  Notice  of  renewal  of  the 

Spec  rum  Planning  and  Policy  Advisory 

Comiiittee  (SPAC). 


In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Comiiittee  Act.  5  U.S.C.  Appendix,  and 
)1  Services  Administration  (GSA) 
Interim  Rule  on  Federal  Advisory 

ttee  Management.  41  CFR  part 
as  amended,  and  after 
Itation  with  GSA.  the  Secretary  of 
Com:  nerce  has  determined  that  the 
Reneival  of  the  Spectrum  Planning  and 
Advisory  Committee  is  in  the 
interest  in  connection  with  the 
perfc  rmance  of  duties  imposed  on  the 
Depa  rtment  by  law. 

Committee  was  first  established 
on  Jiily  19. 1965  as  the  Frequency 
Mam  gement  Advisory  Council.  It 
ded  advice  to  the  Director  of  the 
of  Telecommunications  Policy 
.  Executive  Office  of  the  President, 
functions  of  that  office  were 
transferred  to  the  Department  of 


Gene  ral 
Inter  m 
Comfiittee 
101 
cons  I 


Folic  y 
public : 


Ithe 


Commerce,  National 
Telecommimications  and  Information 
Administration  (NTIA),  by  Executive 
Order  12046  of  March  27. 1978.  In  1991. 
the  Committee  name  was  changed  to  the 
Spectrum  Planning  Advisory 
Committee.  Since  the  activities  of  the 
Committee  extend  into  policy  areas  of 
concern,  the  Advisory  Committee  was 
renamed  the  Spectrum  Planning  and 
Policy  Advisory  Committee. 

In  reviewing  the  need  for  the 
Committee,  the  Assistant  Secretary  for 
Communications  and  Information  has 
reaffirmed  its  original  purpose  of 
providing  advice  on  radio  frequency 
spectrum  allocation  and  assignment 
matters  and  means  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Secretary  has  further 
affirmed  the  need  for  the  Committee  to 
advise  on  strategic  spectrum  planning 
issues  and  increased  commercial  access 
to  Federal  Government  spectrum. 
Research  indicates  that  the  Committee's 
function  cannot  be  accomplished  by  ai.y 
organizational  element  or  other 
committee  of  the  Department. 

The  Committee  membership  consists 
of  19  members,  including  a  balanced 
representation  of  15  non-Federal 
members  and  four  Federal  members, 
chaired  by  the  Secretary  of  Commerce  or 
an  individual  appointed  by  the 
Secretary.  The  Committee  will  operate 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

Copies  of  the  Committee's  current 
Charter  have  been  filed  with  appropriate 
committees  of  Congress  and  with  the 
Library  of  Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  or  comments  may  be 
addressed  to  the  Executive  Secretary, 
Spectrum  Planning  and  Policy  Advisory 
Committee,  Mr.  Richard  A.  Lancaster, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  room  161 7M- 
7, 14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  telephone: 
(202)  482-4487;  or  Ms.  Victoria  Kruk. 
the  Department's  Committee 
Management  Analyst.  U.S.  Department 
of  Commerce,  room  6020, 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  telephone:  (202) 
482-4115. 

Dated:  February  18. 1994. 
Richard  A.  Lancaster. 

Executive  Secretary.  Spectrum  Planning  and 
Policy  Advisory  Committee,  National 
Telecommunications  and  Information 
Administration. 

IFR  Doc.  94-4208  Filed  2-24-94;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
6622  in  the  second  column  of  FR  Doc. 
94-3279  in  the  issue  of  February  11, 
1994  the  nonprofit  agency  listed  under 
Metal  Strip.  Bag  Tie.  Plain  should  be 
United  Cerebral  Palsy  of  Broward 
County,  Fort  Lauderdale,  Florida  rather 
than  The  Chimes.  Inc..  Baltimbre. 
Marj'land. 
Beverly  L.  Millcman. 
Executive  Director. 

IFR  Doc.  94-4353  Filed  2-24-94;  8:45  am] 
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Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  acUon  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  28. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
6.  January  7  and  14, 1994.  the 
Conunittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  42055,  59  FR 
1002  and  2360)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  mafor  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Prociurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Ckjmmissary  Shelf  Stocking  and  Custodial. 

Roosevelt  Roads,  Cieba.  Puerto  Rico. 
Commissary  Shelf  Stocking.  Custodial  and 

Receiving,  Los  Angeles  Air  Force  Base. 

California. 
)anitorial/Grouads  Maintenance,  Child 

Development  Center,  U.S.  Coast  Guard 

Academy,  New  London,  Connecticut. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts.. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc  94-4354  Filed  2-24-94;  8:45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  B£  RECEIVED  ON  OR 
BEFORE:  March  28. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 


Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
proctue  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  im{>act  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Ribbon,  Lift-Off  Dry,  7510-01-219-5753. 
WPA;  Charleston  Vocational  Rehabilitation 
Center  Charleston  Heights.  South 
Carolina. 
Grommet, 
8140-01-051-9951. 
NPA:  Royal  Maid  Association  for  the 
Blind,  Inc..  Hazlehurst.  Mississippi. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  94-4355  Filed  2-24-94;  8:45  am) 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  28. 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonproRt  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certiHcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government.   . 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statements  underlying  the  certification 
on  which  they  ane  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonproHt 
agencies  listed: 

Grounds  Maintenance,  VA  Medical  Center, 

Dallas,  Texas. 
NPA:  Fairweather  Associates,  Inc.,  Dallas. 

Texas. 
Grounds  Maintenance,  U.S.  Army  Reserve 

Center,  2800  West  15th  Street, 

Texarkana,  Texas. 
NPA:  Texarkana  Sheltered  Workshop,  Inc., 

Texarkana,  Arkansas. 
lanitorial/Grounds  Maintenance,  Western 

District  Federal  Highway  Division, 

Vancouver,  Washington, 
NPA:  Portland  Habilitation  Center,  Inc., 

Portland,  Oregon. 

Beverly  L.  Milkman. 

Executive  Director. 

IFR  Doc.  94-4356  Filed  2-24-94;  8:45  ami 
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CON)  ;UMER  PRODUCT  SAFETY 
COM  MSSION 


[CPS( 


Futor  Factory;  Provisional  Acceptance 
of  a  C  onsent  Order  Agreement 

AGENi  ;y;  Consumer  Product  Safety 
Comr  lission. 

ACTIO  i:  Provisional  Acceptance  of  a 
Consi  nt  Order  Agreement  under  the 
Flamlnable  Fabrics  Act  (FFA). 


SUMMf^RY:  It  is  the  policy  of  the 

ission  to  publish  settlements 
it  provisionally  accepts  in  the 
Federal  Register  in  accordance  with  the 
of  16  CFR  section  1605.13. 
hed  below  is  a  provisionally- 
Consent  Order  Agreement  with 
,  d/b/a  Futon  Factory. 

:  Any  interested  person  may  ask 
Ct>mmission  not  to  accept  this 

or  otherwise  comment  on  its 

conte^its  by  filing  a  vmtten  request  with 

ice  of  the  Secretary  by  March  14, 


I  ted  I 
Inel, 


terms 
Publi 
acce 
Ted 

DATE) 

the 

agreelnent 


Gfic 


Docket  No.  94-C0009] 


the 

1994 

ADDR  -SSES:  Persons  wishing  to 

comr  lent  on  this  Settlement  Agreement 

shou  d  send  written  comments  to  the 

Comi  lent  94-C0009,  Office  of  the 

Secre  tary.  Consumer  Product  Safety 

Comi  lission,  Washington,  DC  20207. 

FOR  F  JRTHER  INFORMATION  CONTACT: 

Melv  n  I.  Kramer,  Trial  Attorney,  Office 

of  Cq  npliance  and  Enforcement, 

Cons  imer  Product  Safety  Commission, 

Wash  ington,  DC  20207;  telephone  (301) 

504-1 1626. 

SUPPI  EMENTARY  INFORMATION: 

(Atta  :hed) 

Dat  d:  February  17, 1994. 
Sheld  m  D.  Butts, 

Depui  y  Secretary. 

Cons  «t  Order  Agreement 

Tei  Imel,  doing  business  as  Futon 
Facto  ry  (hereinafter,  "Respondent") 
enter  into  this  Consent  Oitier  Agreement 
(here  nafter,  "Agreement")  with  the  staff 
(here  nafter,  "staff")  of  the  Consumer 
Prodi  ict  Safety  Commission  (hereinafter, 
"Con  mission")  pursuant  to  the 
procc  dure  for  Consent  Order 
Agre(  ments  contained  in  section 
1605, 13  of  the  Commission's  Procedures 
for  In  vestigations,  Inspections,  and 
Inqui  lies  under  the  Flammable  Fabrics 
Act  (  TA),  16  CFR  part  1605. 

Th  s  Agreement  and  Order  are  for  the 
sole  lurpose  of  settling  allegations  of 
the  s  aff  that  the  Respondent  sold  futon 
matt]  asses  that  are  subject  to  the 
Flam  nable  Fabrics  Act,  the  Federal 
Tradi  Commission  Act,  and  the 
Stan<  ard  for  the  Flammability  of 
Matt]  Bsses  and  Mattress  Pads  (FF  4-72), 


amended),  16  CFR  part  1632, 
(hereinafter,  "Mattress  Standard");  and 
that  those  futon  mattresses  failed  to 
comply  with  those  Acts  and  the 
Mattress  Standard  issued  thereunder,  as 
more  fully  set  forth  in  the  complaint 
accompanying  this  Agreement. 

Respondent  and  the  Staff  Agree 

1.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  in  this 
matter  under  the  following  acts: 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051  et  seq.).  Flammable  Fabrics  Act  (15 
U.S.C.  1191  et  seq.],  and  the  Federal 
Trade  Commission  Act  (15  U.S.C.  41  et 
seq.). 

2.  Respondent  is  a  sole  proprietorship 
organized  and  existing  under  the  laws  of 
the  State  of  Oregon  with  its  principal 
place  of  business  located  at  220  SW 
Ankeny,  Portland,  Oregon  97204. 

3.  Respondent  Ted  Imel  is  the  sole 
proprietor  of  the  Futon  Factory  and,  in 
this  capacity,  is  responsible  for  its  acts, 
practices,  and  policies. 

4.  Respondent  is  now  and  has  been 
engaged  in  one  or  more  of  the  following: 
The  manufacture  for  sale,  the  sale,  or 
the  offering  for  sale,  in  commerce,  of  a 
product,  fabric,  or  related  material 
which  is  subject  to  the  requirements  of 
the  Flammable  Fabrics  Act,  15  U.S.C. 
1191  et  seq.,  and  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72,  amended),  16  CFR  part 
1632. 

5.  This  Agreement  is  for  settlement 
purposes  only,  does  not  constitute  an 
admission  by  Respondent  that  he  has 
violated  the  law,  and  becomes  effective 
only  upon  its  final  acceptance  by  the 
Commission  and  service  of  the  Final 
Order  upon  Respondent. 

6.  Respondent  waives  (a)  all 
requirements  for  finding  of  fact  and 
conclusions  of  law  in  the  disposition  of 
this  matter,  and  (b)  administrative  and 
judicial  review  of  the  facts  and 
proceedings. 

7.  The  requirements  of  this  Order  are 
in  addition  to,  and  not  to  the  exclusion 
of,  other  remedies  such  as  criminal 
penalties  which  may  be  pursued  imder 
section  7  of  the  FFA,  15  U.S.C.  1196. 
and  civil  penalties  which  may  be 
pursued  under  section  5  of  the  FFA.  15 
U.S.C.  1194. 

8.  Violation  of  the  provisions  of  the 
Order  may  subject  Respondent  to  a  civil 
penalty  not  to  exceed  $10,000  for  each 
such  violation,  as  prescribed  by  law. 

9.  The  Commission  may  disclose  the 
terms  of  this  Consent  Order  Agreement. 

10.  This  Agreement  and  the 
Complaint  accompanying  the 
Agreement  may  be  used  in  interpreting 
the  Order. 


11.  No  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  this  Agreement,  Order,  and 
accompanying  Complaint  may  be  used 
to  vary  or  contradict  the  terms  of  the 
Order. 

Upon  acceptance  of  this  Agreement, 
the  Commission  shall  issue  the 
following  Order 

Order 

/ 

It  is  hereby  ordered  that  respondent, 
and  his  successors  and  assigns,  agents, 
representatives,  and  employees  of  the 
Respondent,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  business  entity,  or  through  any 
agency,  device  or  instrumentality,  do 
forthwith  cease  and  desist  from  selling 
or  offering  for  sale,  in  commerce,  or 
manufacturing  for  sale,  in  commerce,  or 
importing  info  the  United  States  or 
introducing,  delivering  for  introduction, 
transporting  or  causing  to  be 
transported,  in  commerce,  or  selling  or 
delivering  after  sale  or  shipment  in 
commerce,  any  product,  fabric  or  related 
material  which  fails  to  conform  to  the 
Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72), 
amended  16  CFR  part  1632. 

n 

It  is  further  ordered  that  respondent 
conduct  prototype  testing  for  each  futon 
mattress  design,  prior  to  production,  in 
accordance  with  applicable  provisions 
of  the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72, 
amended),  16  CFR  part  1632. 

/// 

It  is  further  ordered  that  respondent 
prepare  and  maintain  written  records  of 
the  prototype  testing  specified  in 
paragraph  II  of  this  Order  for  each  futon 
mattress  design,  including  photographs 
of  the  tested  futon  mattresses,  in 
accordance  with  applicable  provision  of 
the  Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72,) 
amended),  16  CFR  part  1632. 

IV 

It  is  further  ordered  that  respondent 
prepare  and  maintain  a  written  record  of 
the  manufacturing  specifications  of  each 
futon  mattress  prototype  in  accordance 
with  applicable  provisions  of  the 
Standard  for  the  Flammability  of 
Mattresses  and  Mattress  Pads  (FF  4-72, 
amended),  16  CFR  part  1632. 
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It  is  further  ordered  that  respondent 
conduct  prototype  testing  or.  if 
appropriate,  obtain  supplier 
certification  to  support  any  substitution 


of  materials  after  prototype  testing,  in 
accordance  with  all  applicable 
provisions  of  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72.  amended),  16  CFR  part 
1632. 

VI 

It  is  further  ordered  that  respondent 
prepare  and  maintain  a  written  record  of 
the  manufacturing  specifications  of  any 
new  ticking  or  tape  edge,material 
substituted  for  those  used  in  the  original 
prototype  testing,  in  accordance  with 
applicable  provisions  of  the  Standard 
for  the  Flammability  of  Mattresses  and 
Mattress  Pads  (FF  4-72,  amended),  16 
CFR  part  1632. 

VII 

It  is  further  ordered  that  respondent 
prepare  and  maintain  all  other  records 
required  by  the  Standard  for  the 
Flammability  of  Mattresses  and  Mattress 
Pads  (FF  4-72.  amended).  16  CFR  part 
1632.  including: 

(a)  Records  to  support  any  determination  that 

a  particular  material  other  than  ticking  or 
tape  edge  material  did  not  influence 
ignition  resistance; 

(b)  Ticking  classification  test  results  or  a 

certification  from  the  ticking  supplier; 

(c)  Tape  edge  substitution  test  results; 

(d)  Photographs  of  any  futon  mattress  tested 

for  purposes  of  making  a  tape  edge 
substitution:  and, 

(e)  Records  describing  the  disposition  of  all 

failing  or  rejected  prototype  futon 
mattresses. 

V7I7 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  its  operating  divisions. 

DC 

It  is  further  ordered  that  respondent 
shall  within  sixty  (60)  days  after  service 
upon  them  of  this  Order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  he  has  complied  with  this  Order. 

X 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final  within  the  meaning  of  the 
Federal  Trade  Commission  Act. 
Respondent  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  way  Respondent 
does  business  which  may  affect  his 
compliance  obligations  arising  out  of 
this  Order. 

XI 

It  is  further  ordered  that  the  Consent 
Order  Agreement  is  provisionally 
accepted  pursuant  to  16  CFR  section 
1605.13.  and  shall  be  placed  on  the 


public  record,  and  the  Commission  shall 
announce  provisional  acceptance  of  the 
Consent  Order  Agreement  in  the 
Commission's  Public  Calendar  and  in 
the  Federal  Register. 

Signed  this  22nd  day  of  November,  1993. 
Ted  Imel, 

d/b/a  Futon  Factory.  220  SW  Ankery, 

Portland,  OR  97204. 

David  Schmeltzer, 

Associate  Executive  Director,  Office  of 

Compliance  and  Enforcement. 

Alan  H.  Schoem, 

Director.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 
Melvin  I.  Kramer, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

By  direction  of  the  Commission,  this 
Consent  Order  Agreement  is 
provisionally  accepted  pursuant  to  16 
CFR  section  1605.13,  and  shall  be 
placed  on  the  public  record,  and  the 
Commission  shall  announce  provisional 
acceptance  of  the  Consent  Order 
Agreement  in  the  Commission's  Public 
Calendar  and  in  the  Federal  Register. 

So  ordered  by  the  Commission,  this  16th 
day  of  February,  1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[PR  Doc  94-4358  Filed  2-24-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


The  De(>artment  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Title  and  Applicable  Form:  Quarterly 
"Check  It  Out"  Checklist  for 
Appropriated  Fund  Facilities,  Air 
Force  Form  3587 

Type  of  Request:  New  collection 

Number  of  Respondents:  291 

Responses  Per  Respondent:  4 

Annual  Responses:  1,164 

Average  Burden  Per  Response:  1  hour 

Annual  Burden  Hours:  1,164 

Needs  and  Uses:  The  information 
collected  hereby  constitutes  the 

3uarterly  review  of  appropriated  fund 
ining  facilities,  both  contracted  and 
military  supervised,  required  by  Air 


Force  Policy  Directive  40-1,  "Health 
Promotion."  It  is  used  to  measure 
compliance  with  the  requirements  of 
the  Air  Force's  "Check  It  Out' 
nutrition  education  program. 
Afffirted  Public:  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees 
Frequency:  Quarterly 
Respondent's  Obligation:  Voluntary 
0\tB  Desk  Officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
JefTerson  Davis  Highway,  suite  1204, 
Arlington.  VA  22202-4302. 

.    Doted:  February  18. 1994. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Rt-gister  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc  W-4251  Filed  2-24-94;  8:45  am] 
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Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title.  Applicable  Form,  and  Applicable 
OMB  Number:  Marine  Corps 
Advertising  Awareness  and  Attitude 
Tracking  Study,  OMB  Control 
Number  0704-0155 
Type  of  Bequest:  Reinstatement 
Average  Burden  Hours/Minutes  Per 

Response:  21  minutes 
Responses  Per  Respondent:  2 
Number  of  Respondents:  900 
Annual  Burden  Hours:  630 
Annual  Responses:  1,800 
Nieeds  and  Uses:  The  Marine  Corps 
Advertising  Awareness  and  Attitude 
Tracking  Study  is  used  by  the  Marine 
Corps  to  measure  the  effectiveness  of 
current  advertising  campaigns  and  to 
plan  future  advertising  campaigns. 
Affected  Public:  Individuals  or 

households     * 
Frequency  Semi-annually 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Edward  C 
Springer. 


recon 


Wif  tten  comments  and 

mendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  i  pringer  at  the  Oflice  of 
Man<  gement  and  Budget,  Desk  Officer 
Room  3235,  New  Executive 
Building,  Washington,  DC  20503. 


for 
Offi 


DDD. 


DOD  Clearance  Officer:  Mr.  William  P. 
Pe|Tce. 

Wf  tten  requ3sts  for  copies  of  ihe 
infor  nation  collection  proposal  should 
be  se  It  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jeffei  5on  Davis  Highway,  suite  1204, 
Arlir  gton,  VA  22202-4302. 

Dat  kI:  Februarj'  18.  1994. 
Patri<  ia  L.  Toppings, 

n  ate  OSD  Federal  Register  Liaison 
r.  Department  of  Defense. 

94-4252  Filed  2-24-94;  8:45  am| 
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Offic  }  of  the  Secretary 

Defe  ise  Advisory  Committee  on 
Military  Personnel  Testing;  Meeting 

ACTkIn:  Notice. 


Pu  -suant  to  Public  Law  92-463, 
notic  B  is  hereby  given  that  a  meeting  of 
the  E  efense  Advisory  Committee  on 
Milit  iry  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  A  )ril  19,  1994,  and  from  8:30  a.m. 
to  4:;  0  p.m.  on  April  2D.  1994.  The 
meet  ng  will  be  held  at  The  Corpus 
Chri!  ti  Marriott,  900  North  Shoreline 
Boul  jvard.  Corpus  Christi,  Texas.  The 
purp  3se  of  the  meeting  is  to  review 
plan;  led  changes  in  the  Department  of 
Defe  ise's  Student  Testing  Program  and 
prog  ess  in  developing  paper-and-pencil 
and  (  omputerized  enlistment  tests. 
Pers4  ns  desiring  to  make  oral 
pres<  ntations  or  submit  written 
state  nents  for  consideration  at  the 
Com  nittee  meeting  must  contact  Dr. 
Jane  'A.  Arabian,  Assistant  Director, 
Aca  ssion  Policy.  Office  of  the  Assistant 
Seer  tary  of  Defense  (Personnel  and 
Reaaness),  room  2B271,  The  Pentagon, 
Was  lington,  DC  20301-4000,  telephone 
(703  697-9271,  no  later  than  April  1, 
1994    . 

Dal  ed:  Febniary  18. 1994. 
Patri  ia  L  Toppings, 

Alter  rofe  OSD  Federal  Register  Liaison 
Offio  r.  Department  of  Defense. 
[FR  qoc.  94-4250  Filed  2-24-^;  8:45  amj 
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Department  of  the  Army 

Yaluma  Training  Center  Cultural  and 
Natural  Resources  Committee — Policy 
Committee;  Meeting 

AGENCY:  U.S.  Army  I  Corps  and  Fort 
Lewis.  Staff  Judge  Advocate,  DOD. 
ACTION:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92— 1G3  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Yakima 
Training  Center  Cultural  and  Natural 
Resources  Committee — Policy 
Committee. 

Date  of  the  Meeting:  March  17,  1994 

Place:  Yakima  Training  Center, 
Building  266,  Yekima  WashingtorL 

Time:  1  p.m. 

Proposed  Agenda:  Cultural  and 
Natural  Resources  Management  Plan 
EIS:  Stationing  of  Mechanized  or 
Armored  Combat  Forces  at  Fort  Lewis, 
Washington. 

All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart,  Chief, 
Civil  Law,  (206)  967-4540. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer 
(FR  Doc.  94-4302  Filed  2-24-94;  8:45  am] 
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Yaluma  Training  Center  Cultural  and 
Natural  Resources  Committee— Policy 
Committee 

AGENCY:  U.S.  Army  I  Corps  and  Fort 
Lewis,  Staff  Judge  Advocate,  DOD. 
ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Yakima 
Training  Center  Cultural  and  Natural 
Resources  Conmiittee — Policy 
Committee. 

Date  of  the  Meeting:  March  10, 1994. 

Place:  Yakima  Training  Center, 
Building  266,  Yakima  Washington. 

Time:  1  p.m. 

Proposed  Agenda:  Cultural  and 
Natural  Resources  Management  Plan 
EIS:  Stationing  of  Mechanized  or 
Armored  Combat  Forces  at  Fort  Lewis, 
Washington. 

All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart,  Chief, 
Civil  Law,  (206)  967-4540. 
Kenoelh  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc  94-4309  Filed  2-24-94;  8:45  am] 
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Department  of  the  Navy 

Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
Redevelopment  and  Reuse  of  the 
(Former)  Naval  Construction  Battalion 
Center  (NCBC)  Davisvilie,  Rl 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  by  the  Council  on 
En\ironmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Nav7  has  prepared  and  filed  with 
the  U.S.  Environmental  Protection 
Agency  the  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Redevelopment 
and  Reuse  of  the  (former)  Naval 
Construction  Battalion  Center  (NCBC) 
Davisvilie,  Rhode  Island. 

The  NCBC  is  located  in  the  town  of 
North  Kingstown  eighteen  miles  south 
of  the  city  of  Providence  in  the  county 
of  Washington.  The  Center  consists  of  a 
total  of  approximately  904  acres 
including  all  -lands  at  the  main  center, 
and  West  Davisvilie.  The  Center  has  a 
combined  total  of  237  buildings  and 
structures  including  62  permanent,  161 
semi-permanent  and  14  temporary 
facilities. 

In  November  1990.  the  Congress 
passed  the  Base  Closure  and 
Realignment  Act  (BCRA)  which 
established  a  procedure  for  the 
realigrmient/closure  of  U.S.  Defense 
Department  installations.  As  a  result  of 
the  1991  BCRA  Commission 
recommendations,  which  were 
subsequently  approved  by  the  President, 
the  U.S.  Naval  Construction  Battalion 
Center  Davisvilie.  Rhode  Island  was 
slated  for  closure. 

The  BCRA  also  identified  the 
requirements  for  compliance  with  the 
National  Environmental  Policy  Act 
•  (NEPA)  stating  that  the  provisions  of 
NEPA  shall  apply  (a)  during  the  process 
of  property  disposal  and  (b)  during  the 
process  of  relocating  functions  from  a 
military  installation  being  closed  or 
realigned  to  another  military  installation 
after  the  ret:eiving  installation  has  been 
selected  but  before  the  functions  are 
relocated. 

The  proposed  action  addressed  in  the 
DEIS  is  the  redevelopment  and  reuse  of 
land/facilities  determined  excess  to  the 
needs  of  the  federal  government.  A  local 
community  Base  Reuse  Committee 
("BRC").  consisting  of  representatives 
from  the  Rhode  Island  Port  Authority, 
the  North  Kingtown  Town  Council,  and 
the  local  community  have  developed  a 
NCBC  Comprehensive  Plan  for  the  reuse 
of  the  (former)  NCBC  complex.  The  DIS 
has  been  prepared  to  address  the 
environmental  consequences  of  the 


implementation  of  this  comprehensive 
reuse  plan. 

The  DEIS  also  includes  the  no  action 
alternative  defined  as  the  NCBC  is 
closed,  all  military  activities  are 
relocated  or  terminated  and  the  land  is 
not  disposed,  i.e.,  it  remains  as  U.S. 
Government  land.  It  is  noted  that 
congressional  legislation  will  be 
required  to  implement  the  no  action 
alternative. 

In  the  development  of  the  reuse  plan 
for  NCBC,  consideration  was  given  to 
the  possible  reuse  of  the  complex  by 
other  federal,  state,  and  local  agencies: 
Native  American  tribal  ihterests; 
homeless  support  organizations; 
educational  and  technical  institutions; 
business  interests;  and  organized  sports 
and  recreational  organizations.  Various 
development/reuse  scenarios  were 
developed  by  the  BRC  and  a  preferred 
reuse  plan  has  been  identified  and 
approved  following  public  review  and 
evaluation.  The  preferred  action 
evaluated  in  the  DEIS  is  the  approved 
reuse  plan  developed  by  the  BRC. 

The  reuse  plan  identifies  areas  of  the 
NCBC  complex  for  administrative, 
institutional  and  industrial  uses; 
increased  support  to  ongoing  pier 
operations  including  commercial 
fishing;  expanded  recreational  uses 
including  an  enlarged  marina;  and 
expanded  warehousing  and  small 
business  support. 

As  proposed,  implementation  of  the 
reuse  plan  would  see  a  conversion  of 
the  NCBC  complex  to  a  significant 
industrial  park  employing 
approximately  5,000  new  workers. 

"The  DEIS  has  been  distributed  to 
various  federal,  state  and  local 
governmental  agencies  and  elected 
officials,  special  interest  groups,  and 
libraries.  A  hmited  number  of  single 
copies  are  available  at  the  address  listed 
at  the  end  of  this  notice. 

The  Department  of  the  Navy  will  hold 
a  public  hearing  to  inform  the  public  of 
the  DEIS  findings  and  to  solicit 
comments.  The  hearing  will  be  held  on 
March  29. 1994.  at  Building  404  on 
NCBC  Davisvilie.  The  hearing  will  begin 
at  7:30  p.m.  and  will  end  at  10  p.m.  or 
at  the  conclusion  of  public  comments. 
The  hearing  will  be  conducted  by  the 
Navy.  Federal,  state  and  local  agencies 
and  interested  parties  are  invited  and 
urged  to  attend  or  be  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer  ; 
however,  to  ensure  the  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  action  and 
will  be  given  equal  consideration. 


In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limited  remarks 
to  five  minutes.  If  longer  statements  are 
to  be  presented,  they  should  be 
summarized  at  the  public  hearing  and 
submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
at  the  end  of  this  notice.  All  written 
statements  must  be  postmarked  by 
April,  2, 1994,  to  become  part  of  the 
official  record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Mr.  Robert  Ostermueller 
(Code  202)  Northern  Division,  Naval 
Facilities  Engineering  Command,  10 
Industrial  Highway.  Lester,  PA  19113, 
telephone  212-595-0759. 

Dated:  February  22.  1994. 
Saundra  K.  Melancon, 
Alternate  Federal  Regional  Liaison  Officer 
IFR  Doc  94-4315  Filed  2-24-94;  8:45  anrj 
BtLUNO  COOC  3810-AE-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Proposed 
Leasing  of  a  Portion  of  Fleet  Industrial 
and  Supply  Center,  Oaldand,  CA 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  E)epartment  of  the  Navy  in 
association  with  the  Port  of  Oakland, 
Oakland,  California  announce  their 
intent  to  prepare  a  joint  Environmental 
Impact  Statement/Environmental 
Impact  Report  (HS/EIR)  for  the 
proposed  lease  of  Navy  land  to  the  Port 
of  Oakland  for  commercial  and 
maritime  industrial  development.  The 
Navy  will  be  the  Lead  Agency  under 
NEPA  and  the  Port  of  Oakland  ivill  be 
the  Lead  Agency  under  the  California 
Environmental  Quality  Act. 

Public  Law  102^84  (section  2834(b) 
of  the  Fiscal  Year  1993  Defense 
Authorization  Act,  as  amended) 
authorizes  the  Secretary  of  the  Navy  to 
lease  to  the  Port  of  Oakland  real 
property,  together  with  improvements 
thereon,  at  the  Fleet  and  Industrial 
Supply  Center,  Naval  Supply  Center, 
Oakland,  Alameda  County,  California, 
hereinafter  referred  to  as  the  "Center. 

The  proposed  project  involves  up  to 
220  acres  of  the  Center's  land  facilities 
to  be  leased  to  the  Port  of  Oakland  for 
long-term  commercial  uses  and 
redevelopment  for  maritime  and 
transportation-related  functions.  In 
addition,  the  project  includes  45  acres 
of  the  Port  of  Oal^land's  property,  south 
of  the  Center  and  adjacent  to  the 
American  President  Lines  Terminal. 
The  Port  of  Oakland  proposes  to 
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establish  maritime  and  transportation 
activities  and  to  redevelop  the  site  for 
port  operations  in  support  of  the 
Oakland  Harbor  Area. 

Redevelopment  projects  may  include 
intermodal  rail  facilities,  marine 
facilities,  container  facilities,  and  other 
maritime  and  transportation  facilities. 
The  site  would  be  used  as  a  transfer  and 
staging  area  for  container  cargo 
transported  between  the  projecl  area 
and  the  Inner  and  Outer  Oakland  Harbor 
marine  terminals  by  train  and  truck. 

The  265  acres  included  in  the 
proposed  project  have  been  divided  into 
five  areas  for  planning  purposes. 
Development  of  Area  A  (83  acres  of  the 
Center)  would  include  demolition  of 
most  of  the  existing  facilities  and 
construction  of  new  intermodal  rail 
tracks  and  as.sociated  appurtenances, 
such  as  straddle  carrier  runways  and 
container  staging  support  areas. 

Develpment  of  Area  B  (40  acres  of  the 
Center)  would  include  demolition  of 
existing  facilities  and  construction  of 
new  container  transfer  and  storage  areas 
and  a  transloading  facility.  The 
transloading  facility  would  be  a  narrow, 
dock-high  platform  with  rail  tracks  on 
one  side  and  truck  spaces  on  the  other 
side. 

Development  of  Area  C  (67  acres  of 
the  Center)  would  include  demolition  of 
some  existing  facilities,  construction  of 
an  entrance  for  the  intermodal  rail 
facility  (including  a  gatehouse  and 
maintenance  and  repair  building)  and 
maintenance  of  existing  warehouses  for 
continued  warehouseing  and/or 
distribution  u.ses. 

Development  of  Area  D  (45  acres  of 
Port  property)  would  include 
demolition  of  existing  facilities  and 
construction  of  a  new  terminal 
expansion  area  to  be  lised  for  marine 
tenant  container  staging  and  storage. 

An  option  for  development  of  Area  E 
(20  to  30  acres  of  the  Center)  may  be 
included  in  the  lease,  depending  on  the 
results  of  discussions  between  the  Port 
of  Oakland  and  the  Center.  If  agreement 
is  reached,  the  additional  area  would  be 
used  for  warehousing  and/or 
distribution. 

The  alternatives  to  be  evaluated  will 
include: 

1.  Alternative  intensities  of  demolition  and 
dev<»lopment; 

2.  Alternative  configurations  of  land  usage, 
including  options  that  will  retain  .some  of 
the  existing  facilities:  and 

3.  No  Action  alternative. 

Federal,  state,  and  local  agencies  tmd 
interested  individuals  are  encouraged  to 
tr.ke  this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
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EIS/En  for  the  proposed  action.  Please 
submit'written  comments  within  30 
days  of  the  published  date  of  this  notice 
to  the  fpUowing  addresses:  (1)  Mr. 
Raymond  Chiang,  Environmental 
Plannijg  Branch,  Western  Division 
Naval  I  'acilities  Engineering  Command. 
P.O.  B<  X  727,  San  Bruno.  CaHfomla 
94066,  PAX  (415)  244-3737  for 
comme  nts  pertaining  to  the  Navy;  and 
(2)  Mr.  Charles  Schwarz.  Environmental 
Depart  nent.  Port  of  Oakland.  530  Water 
Street,  Dakland,  California.  94607,  FAX 
(510)  465-3755  for  comments  pertaining 
to  the  Bort  of  Oakland. 

Datec   February  22, 1994. 
Saundr  i  K.  Melaocon. 
Altenw  e  Federal  Register  Liaison  Officer. 
IFR  Dot   94-^322  Filed  2-24-94;  8:45  ami 
BILLINO  (  OOC  3»10-AE-M 


DEFEr  SE  NUCLEAR  FACILITIES 
SAFE1  i  BOARD 

Resell  Uon  of  Potential  Conflict  of 
interes  I 

The  }efense  Nuclear  Facilities  Safety 
Board  Board)  has  identified  and 
resolvf  d  a  potential  conflict  of  interest 
situati(  n  related  to  its  contractor.  MPR 
Assocl  ites.  Incorporated  (MPR).  This 
notice,  whic)i  is  a  summary  of  the  facts 
related  to  this  decision,  satisfies  the 
require  ments  of  10  CFR  1706.8(e)  with 
resped  to  publication  in  the  Federal 
Registi  r.  Under  the  Board's 
Organl  utional  and  Consultant  Conflicts 
of  Intel  ests  Regulation.  10  CFR  part 
1706  (( K2  Regulations),  an 
organii  ational  or  consuhant  conflict  of 
interes  (OQ)  means  that  because  of 
other  I  ast,  present  or  future  planned 
activitfes  or  relationships,  a  contractor 
or  con<  ultant  is  unable,  or  potentially 
unable  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  of 
such  o  feror  or  contractor  in  performing 
work  f(  ir  the  Board  is  or  might  be 
otherw  ise  impaired,  or  such  offeror  or 
contra(  tor  has  or  would  have  an  unfair 
compe  itive  advantage.  While  the  OCI 
Regula  ions  provide  that  contracts  shall 
genera  ly  not  be  awarded  to  an 
organii  ation  where  the  Board  has 
deterra  ined  that  an  actual  or  potential 
Oa  ex  sts  and  cannot  be  avoided,  the 
Board  i  nay  waive  this  requirement  in 
certain  circumstances. 

The  )oard  was  advised  of  a  potential 
safety  ssue  at  the  Department  of 
Energy  s  (DOE)  Savannah  River  Site 
(SRS)  1  sgarding  a  tank  containing 
Curiur  I  and  Americium  in  a  nitric  acid 
solutio  1.  Specifically,  sampling  of  the 
tank.  V  hich  is  10  feet  in  diameter  by  11 
feet  in  leight,  and  is  made  of  Type  304' 


L  stainless  steel,  demonstrated  a  high 
concentration  of  iron  in  the  tank's 
contents,  indicative  of  corrosion  of  the 
tank's  stainless  steel  structure.  Based  on 
a  standard  calculational  method  for 
determining  corrosion,  DOE's 
Management  and  Operating  contractor 
for  SRS  rcaciied  a  preliminary 
conclusion  that  corrosion  of  the  tank's 
stainlRss  steel  structure  had  resulted  in 
a  uniform  wall  thickness  reduction  of 
0.011  inches  from  an  original  thickness 
of  0.5  inches.  The  Board  was  concerned 
that  the  corrosion  might  potentially  be 
nonuniform  or  localized  in  areas  of  the 
tank  such  as  crevices,  or  welds,  and 
under  sludge.  The  primary  question  was 
whether  the  extent  of  corrosion  had  the 
potential  to  breach  the  integrity  of  the 
tank,  thereby  increasing  the  probability 
of  a  release  of  radioactive  material, 
threatening  site  workers  and  the  general 
public's  health  and  safety. 
Consequently,  the  Board  determined 
that  the  accuracy  of  the  analysis  of  the 
tank  needed  to  be  verified  through  the 
collection  and  evaluation  of  additional 
data  to  determine  the  degree  of  the 
corrosion  problem  and  whether  the 
tank's  integrity  is  intact. 

As  the  Board  did  not  have  expertise 
readily  available  to  conduct  an  in-depth 
evaluation  of  these  findings,  the  Board 
decided  to  engage  outside  technical 
experts  from  ?JlPR  based  on  their 
extensive  relevant  experience,  expertise, 
and  immediate  availability.  However, 
MPR  advised  the  Board  that  it  had 
entered  into  a  contractual  relationship 
with  a  DOE  contractor  to  provide 
assistance  to  DOE  in  the  analysis  of 
deactivation  plans  for  the  PUREX  Plant, 
a  DOE  facility  at  the  Hanford 
Reservation  in  Richland,  Washington, 
and  provide  written  recommendations 
and  advice  to  DOE  regarding  these 
analyses.  While  MPR's  contractual  work 
for  the  Board  and  the  DOE  would  not 
necessarily  create  an  actual  overlap  of 
work  at  this  time,  and  hence  no  direct 
OQ.  a  potential  OCI  would  exist  due  to 
MPR's  concurrent  relationships  with 
DOE  and  the  Board,  as  the  PUREX  plant 
is  a  defense  nuclear  facility  under  the 
Board's  jurisdiction.  Consequently,  as  a 
result  of  its  relationship  with  DOE.  the 
ability  of  MPR  to  provide  objective 
advice  to  the  Board  could  l)e 
questioned. 

After  considering  these  concerns,  the 
Board  concluded  that  the  award  of  the 
task  to  MPR  for  a  review  of  the  tank  in 
question  at  SRS  was  in  the  best  interest 
of  the  Government  and  that  a  waiver  of 
any  OQ  arising  from  the  relationship 
described  above,  and  the  pertinent 
provisions  of  the  OQ  Regulations,  was 
warranted.  The  reasons  underlying 
these  conclusions  were  as  follows: 
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1.  MPR  possessed  extensive  relevant 
technical  expertise  gained  from 
previous  long-term  work  on  similar 
problems  with  the  commercial  nuclear 
industry  and  through  performance  of 
safety-related  activities  at  SRS  for  the 
Board.  The  Board  did  consider  whether 
there  was  a  source  other  than  MPR  that 
had  the  caliber  of  qualified  staff  capable 
to  responding  to  the  Board's  needs 
without  having  potential  OCI  situations. 
However,  without  exhaustive  research, 
which  would  have  caused  unwarranted 
delay,  the  Board  was  not  aware  of  any 
other  firm  with  the  level  of  background 
knowledge  and  experience  of  MPR. 
which  is  essential  to  the  successful 
accomplishment  of  the  Board's 
requirement. 

2.  MPR  advised  the  Board's  staff  that 
the  expected  revenues  from  its  work 
related  to  the  PUREX  Plant  at  the 
Hanford  Reservation  in  Richland. 
Washington,  represented  less  than  one 
percent  of  its  total  revenues.  In  the 
Board's  view,  such  a  low  percentage  of 
revenues  from  DOE-related  projects 
should  not  make  MPR  financially 
dependent  on  DOE. 

3.  In  an  attempt  to  mitigate  any 
potential  OQ  related  to  this  situation. 
MPR  agreed  to  create  an  internal 
partition  between  MPR  staff  working  on 
the  Board  project  and  MPR  staff  working 


on  the  DOE-related  project.  Further. 
MPR's  efforts  for  the  Board  will  be 
overseen  by  experienced  technical  staff 
of  the  Board  to  ensure  that  all  resultant 
work  products  are  impartial  and  contain 
full  support  for  any  findings  and 
recommendations  issued  thereunder. 

Accordingly,  on  the  basis  of  the 
determinations  described  above  and 
pursuant  to  the  applicable  provisions  of 
10  CFR  part  1706.  the  Chariman  of  the 
Board  granted  a  waiver  of  any  conflicts 
of  interests  (and  the  pertinent 
provisions  of  the  OO  Regulations)  with 
the  Board's  contract  with  MPR  that 
might  arise  out  of  its  existing 
contractual  arrangement  with  a  DOE 
contractor. 

Dated:  February  18. 1994. 
Kenneth  M  Pusateri, 
General  Manager. 
IFR  Doc.  94-4220  Filed  2-24-94;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Cases  RIed  During  the  Week  of 
January  7  Through  January  14, 1994 

Office  of  Hearings  and  Appeals 

During  the  Week  of  January  7  through 
January  14. 1994.  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  eariier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  February  18, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings 

(Week  of  January  7  through  January  14,  1994J 


AND  Appeals 


Date 


Dec.  14. 1993 


Jan.  10, 1994 


Jan.  10. 1994  .. 


Name  and  location  of  applicant 


Texaco/Arfs  Airport  Texaco,  LouisviUe,  KY 


Francis  M.  OtaugNin,  Metairie,  LA 


Minneoia  Co-Op.  Inc..  Minneola.  KS 


Case  No. 


RR321-143 


LWA-0005 


LEE-0071 


Type  of  submission 


Request  for  modification/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  December  14, 1993  Dismis- 
sal Letter  (Case  No.  RF321-14745)  issued  to  Art's  Air- 
port Texaco  would  be  modified  regarding  the  firm's  ap- 
pfication  for  refund  submitted  in  the  Texaco  refund  pro- 
ceeding. 

Request  for  hearir^g  under  DOE  contractor  employee  pro- 
tection program,  tf  granted:  A  hearing  under  10  CFR 
Part  708  would  be  held  on  the  compfaint  of  Francis  M. 
O'Laugfilin  that  reprisals  were  taken  against  him  by 
management  officials  of  Boeing  Petroleum  Services, 
Inc.  as  a  cortsequence  of  his  having  disclosed  health 
and  safety  concerns  at  the  Strategic  Petroleum  Re- 
serve Office. 

Exception  to  the  reporting  requirements.  If  granted: 
Minneola  Co-Op,  Inc.,  would  not  be  required  to  We 
Fomi  EIA-782B  "Resellers/Retailers'  Monthly  Petro- 
leum Product  Sales  Report." 


Date  received 


1/7/94  thru  1/14/94 

1/7/94  thai  1/14/94 


1/10/94 
1/10/94 
1/10/94 


Refund  Applications  Received 

Name  of  ref urx5  proceeding/rtame  of  refund  application 

Texaco  OH  Refund,  Applications  Received _ „ 

Whitaker  Oil  Refund,  Applications  Received 

W.A  Kelso  BkJg.  Material  Corp 

Pemberton  Bd.  of  Education 

Stanley  Swabbing  Service  , „ 


Case  No. 


RF321-20015  Thru 
RF321 -20037 

RF351-9  Thru 
RF351-14 

RF272-95096 

RF272-95097 

RF272-«5098 
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Refund 


Date  received 


1/1(V94 
1/12/94 


Washington  Canal  Center 
VAL  Cap.  Ir  c 
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Office  of  Hearings  and  Appeals;  Cases 
Filed  During  the  Week  of  January  28 
Through  Fetmjary  4, 1994 

During  the  Week  of  January  28 
through  February  4, 1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


noti*  were  filed  with  the  Office  of 
Hear  ngs  and  Appeals  of  the  Department 
of  En  ergy.  Submissions  inadvertently 
omit  ed  from  earlier  lists  have  also  been 
inclu  ded. 
Un  der  DOE  procedural  regulations.  10 
)art  205,  any  person  who  will  be 
ggri^ved  by  the  DOE  action  sought  in 
cases  may  file  written  comments 
application  within  ten  days  of 
!  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


CFR 

a; 

these 

on 


the 


servi  ;e 


List  of  Cases  Rec  eived  by  the  Office  of  Hearings  and  Appeals 

[Weel^of  January  28  ttirough  Fet>ruary  4,  1994] 


Date 


Jan.  8.  1994 


Jan.  31.  1994  .. 


Jan.  31.  1994  .. 


-an.  31   1994  .. 


-an.  31.  1994 


Jan.  31.  1994 


Jan.  31.  1994  .. 


Feb.  1.  1994 


Fet  2.  1994  .... 


Name  and  location  of  applicar 


OXY  USA  Inc..  Washington.  DC  


Farmers  Co-Operative  Company,  finger, 
MN. 


Jon  Berg.  Alexandria.  VA 


Nayar  and  Company  PC,  Denver,  C( ) 


R&R  Oil,  Incorporated,  Gillette,  WY 


Swan  Oil  Company,  Benton  Harbor, 


Winn's  Gas  &  Oil,  Paul,  ID 


Pledger  Oil  Company,  Inc.,  KentAoo  I,  LA 


Seehuus  Associates,  Prosser.  WA 
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Applications  Received— Continued 


Name  of  refund  proceeding/name  of  refund  application 


Case  No. 


RF346-113 
RF300-21771 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  February  18, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


^1 


Case  No. 


LRZ-0024 


LEE-0077 


LFA-0351 


LFA-0352 


LEE-0079 


LEE-0076 


LEE-0078 


LEE-0080 


LFA-0353 


Type  of  sut)mission 


Interlocutory  order.  If  granted:  The  Office  of  Hearings  and 
Appeals  would  recuse  itself  from  further  consideration 
of  the  Revised  Proposed  Remedial  Order  at  issue  in 
OXY  USA  Inc.,  LRO-0003. 

Exception  'o  the  reporting  requirements.  If  granted:  Fann- 
ers Co-Operatlve  Company  would  not  be  required  to 
file  FORf»4  EIA-782B,  "Resellers'/Retailers'  Monthly  Pe- 
troleum Product  Sales  Report." 

Appeal  of  an  information  request  denial.  If  granted:  The 
Decemtjer  21,  1993  Freedom  of  Information  Request 
Denial  issued  by  ttie  Energy  Information  Administration 
would  be  rescinded,  and  Jon  Berg  would  receive  ac- 
cess to  documents  withheld  by  the  Energy  Information 
Administration  relating  to  a  business  concept  created 
by  a  current  DOE  employee. 

Appeal  of  an  information  request  denial.  If  granted:  The 
December  30,  1993  Freedom  of  Information  Request 
Denial  issued  by  the  Office  of  the  Administrator  would 
be  rescinded,  and  Nayar  and  Company,  PC  would  re- 
ceive access  to  documents  deleted  relating  to  solicita- 
tion DE-RP65-93WA 10570. 

Exception  to  the  reporting  requirements.  If  granted:  R&R 
Oil,  Incorporated  would  not  be  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report." 

Exception  to  the  reporting  requirements.  If  granted:  Swan 
Oil  Company  would  not  be  required  to  file  Form  EIA- 
782B,  "ResellersYRetailers'  Monthly  Petroleum  Product 
Sales  Report." 

Exception  to  the  reporting  requirements.  If  granted: 
Winn's  Gas  &  Oil  would  not  be  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report." 

Exception  to  the  reporting  requirements.  If  granted:  Pledg- 
er Oil  Company,  Inc.  would  not  be  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report." 

Appeal  of  an  information  request  denial.  If  granted: 
Seehus  Associates  would  receive  a  retroactive  waiver 
of  fees  regarding  information  released  to  them  pursuant 
to  a  previous  request. 
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UST  OF  Cases  Recejveo  by  the  Office  of  Hearings  and  Appeals— Continued 

(VVeekotJanuary284hraughFeb(uary4. 1994] 


Date 


Feb.  2,  1994  ._ 


Feb.  3. 1994  .... 


Name  and  location  of  applicant 


V.W.  Smith  Oils.  Inc.,  Arker^y.  lA 


Mt  Airy  Refming  Company,  Washington, 
00. 


Case  No. 


LEE-OOei 


LEF-0121 


Type  of  submisston 


Exception  to  the  repoding  requiramenls.  H  gnnted:  V.W. 
Smith  Oils,  Inc.  would  not  be  required  to  file  Form  EIA- 
7828.  "ReseNers'/Retailers  Monthly  Petroleum  Product 
Sales  Report" 

implementalion  of  special  nelund  preoedures.  H  granted: 
The  Office  of  Hearings  and  Appeals  would  implement 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205.  Subpart  V,  in  connection  with  the  November  14, 
1990  Consent  Order  entered  into  with  Mt.  Airy  Com- 
pany. 


Refund  Appucations  RECEfVEO 

[Week  of  January  28  through  Fet>ruary  4,  1994] 


Date  received 

Name  of  refund  proceeding/name  of  refund 
applicant 

CaserxjL 

1/21/94  

« 

RR3?1-147 

2/2/94  

2/2/94  

IBP,  Ine „ 

AT&T  Global  Info  Solutions  Co 

RF340-197 
RF351-1fi 

2/2/94  ...„ 

2/1/94  

• — ™ — - 

AT&T  Global  Info  Solutions  Co 

Bob's  Gulf 

Nebraska  Public  Power  District  

RF351-17     - 
RF300-21772 
RF340-196 

1/18/94  .._ 

1/28/94  t>vu2/4/9t 
M2at9A  thru  2/4/9< 

I .._ 

Texaco  Oil  Refund,  Applications  Received  ..._ 
Crude  Oil  Refund.  Applications  Received  

RF321-201 12  thnj  RF321-20147 
RF272-9S104  thni  RF272-95115 

IFR  Doc.  94-4346  Filed  2-24-94;  8:45  am] 
BILUNO  CODE  MSA-AI-P 


Cases  Filed  During  the  Week  of 
January  14  through  January  21, 1994 

During  the  Week  of  January  14 
through  January  21, 1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  vvhichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20S8S. 

Dated:  February  18. 1994. 
George  B.  Breznay, 

Director,  Office  ofHeahags  and  Appeak. 


LtsT  OF  Cases  Received  by  the  Office  of  Hearii^gs  and  Appeals 

[Week  of  January  14  Through  January  21 .  1994] 


Date 


fvlame  and  location  o(  applicant 


Case  No. 


Type  of  submission 


Jan.  18.  1994 


Jan.  18. 1994  .. 


Ed  Bricker.  Washir>gton,  DC 


Texaco/AI  Mazon  Texaco,  Olivehurst.  CA  .. 


LFA-0349 


RR321-145 


Jan.  21.  1994  .. 


Jan.  21.  1994  .. 


Jan.  21.  1994  .. 


Christian   County   Farmers   Supply   Com- 
pany. Taytorville.  H.. 


Mico  Oil  Company,  Inc.,  Shawnee  Mission. 
KS. 


New  Dixie  OH  Corporation.  Roanoke  Rap- 
ids, f^KI 


LEE-0073 


LEE-0075 


LEE-0074 


Appeal  of  an  information  request  denial  If  grartted:  Ed 
Bricker  woukl  recetve  access  to  agency  records,  and 
redactions  made  under  various  Freedom  of  Irrtormation 
Act  exemptions  from  docun)ents  in  tne  possession  of 
DOE'S  Office  of  Inspector  General 

Request  for  modification/resctssion  in  the  Texaco  refund 
proceeding.  M  granted:  T^e  January  29.  1992  Dismissal 
Letter  (Case  No.  RF321-2170)  issued  to  Ai  Mazon 
Texaco  would  be  modified  regarding  the  firm's  applica- 
tion for  refurxj  submiOed  n  the  Texaco  rehmti  proceed- 
ing. 

Exception  to  the  reporting  requirements.  If  grarrted:  Chris- 
tian County  Farmers  Supply  Company  woukl  not  be  re- 
quired to  file  Form  EIA-782fl.  "Resellers'/RetaiJers' 
Monthly  Petroleum  Product  Sales  Report" 

Exception  to  the  reporting  requirements.  If  granted:  Mico 
Oil  Company,  Inc.  would  not  be  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report.' 

Exception  to  the  reportir>g  reqwremer^.  If  granted:  New 
Duie  Oil  Corporation  would  not  tie  requaed  to  file  Form 
EIA-7a2B.  "Reselters'/Retailers'  Monthly  Petroleum 
Product  Sales  Report." 
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List  of  Cases  Received 


[WeeN 


BY  THE  Office  of  Hearings  and  Appeals— Continued 

of  January  14  Through  January  21. 1994] 


Date 


Jan.  21,  1994  .. 


Jan.  21,  1994  .. 


Name  and  location  of  applicai  t 


Ranchers  Supply,  Inc.,  Rock  River,  VY 


Texaco/Roland's  Texaco,  San  Dieg(  ,  CA 


Date  received 

1/13/94  ; 

1/13/94  

1/14/94  „ 

1/24/94  

1/14/94  thru  1/21/94 


Name  o 


Assoc 


Beaver  Valley  guilder's  Supply 
Laurel  Coop  . 
Foster  &  Kleise 
Cargill,  Inc 
Texaco  Refund , 


(PR  Doc.  94-4347  Filed  2-24-94;  8:45  am) 
BILLING  CODE  M50-01-P 

Environmental  Management  Advisory 
Board;  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting: 

Name:  Environmental  Management 
Advisory  Board. 

Dates  and  Times:  Monday,  March  14, 1994 
from  5:30  p.m.  to  10  p.m.  Tuesday.  March  15. 
1994  from  8  a.m.  to  4  p.m. 

Place:  The  Henry  VIH  Conference  Center— 
Ramada  Hotel,  4690  Lindberg  Avenue,  St. 
Louis,  Missouri  63044. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Executive  Secretary, 
Environmental  Management  Advisory 
Board.  EM-1. 1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202) 586-4400. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board.  The  purpose  of  the  Board  is 
to  provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  both 
the  substance  and  process  of  the  EM 
Programmatic  Environmental  Impact 
Statement  and  other  EM  projects,  from 
the  perspectives  of  afl^ected  groups  and 
State  and  local  Governments.  The  Board 
will  help  to  improve  the  Environmental 
Management  Program  by  assisting  in  the 
process  of  securing  consensus 
recommendations,  and  providing  the 
Department's  numerous  publics  with 
opportunities  to  express  their  opinions 


7:30 

I 
10 


8a 
F 

Si 

Flf 

12 
1 
IP 


4p 


to 

with 
mee 
mak  ; 


Case  No. 


LEE-0072 


RR321-146 


Type  of  submission 


Exception  to  the  reporting  requirements.  If  granted: 
Ranchers  Supply,  Inc.  would  not  be  required  to  file 
Form  EIA-782B,  "Rissellers'/Retailers"  Monthly  Petro- 
leum Product  Sales  Report." 

Request  for  modification/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  September  5,  1991  Dismis- 
sal Letter  (Case  No.  RF321-2028)  issued  to  Roland's 
Texaco  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  submitted  in  the  Texaco  refund  proceed- 
ing. 


refund  proceeding/name  of  refund  application 


Applications  Received 


Case  No. 


RF272-95100 

RF272-95101 

RF272-95102 

RF351-15 

RF321-20038  thnj  RF321-20063 


rega  ding  the  Environmental 
Man  agement  Program. 

Ten  ative  Agenda 

Mon  iay.  March  14.  J  994 
5:30  p.m. 

Cc  -Chairs  Opens  the  Meeting 

Su  bcommittee  reports 
p.m. 

Pu  blic  Comment  Session 

p  m. 

Ml  leting  Adjourns 

Tuei  day.  March  15.  1994 


r  I. 
Pi  blic  Meeting  Reconvened 

e  Specific  Risk  Assessment:  Advisory 
Joards  and  Public  Participation 
1995  Environmental  Management 
budget  Priorities 
p  m. 
Lv  nch 
n. 


Eilyironmental  Management  Issues 
•invironmental  Management  Program 
Reorganization 

'roject  Performance  Study  Update 
invironmental,  Safety  and  Health  Plan 
o  move  the  Department  of  Energy  under 
he  Occupational  Safety  and  Health 
\dministration  (OSHA) 
International  Spent  Fuel 
1. 

M  ;eting  Ends 

A  fmal  agenda  will  be  available  at  the 
mee  ing. 
Pi  blic  Participation:  The  meeting  is  open 
tlje  public.  Written  statements  may  be  filed 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 

oral  statements  pertaining  to  agenda 
itenfe  should  contact  James  T.  Melillo  at  the 
addi  ess  or  telephone  number  listed  above. 
Indi  /iduals  wishing  to  orally  address  the 
Boa:  d  during  the  public  comment  session 
shoi  Id  call  (800)  662-8860  and  leave  a 
mes  ;age.  Individuals  may  also  register  on 
Mai  :h  14, 1994  at  the  meeting  site.  Every 
effo  t  will  be  made  to  hear  all  those  wishing 


to  speak  to  the  Board,  on  a  first  come,  first 
serve  basis.  Those  who  call  in  and  reserve 
time  will  be  given  the  opportunity  to  speak 
first.  The  Board  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts  and  Minutes:  A  transcript  and 
minutes  of  the  meeting  will  be  available  for 
public  review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE-190. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585  between 
9  a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  February  18, 
1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee.  Management 
Officer. 

[FR  Doc.  94-4343  Filed  2-24-94;  8:45  ami 
BILUNG  CODE  e45»-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL79-8-006,  etal.] 

Southwestern  Electric  Power 
Company,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

February  17. 1994. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Southwestern  Electric  Power 
Company 

(Docket  No.  EL79-8-0061 

Take  notice  that  on  February  3. 1994. 
Southwestern  Electric  Power  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  March  3.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Northeast  UUKties  Seirice  Company 

iDockct  No.  ER94-51-000J 

Take  notice  that  on  February  10,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  supplemental 
information  on  a  letter  agreement 
between  CL&P  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  regarding  emission  allowances 
associated  with  units  which  CMEEC  has 
a  life-of-unit  entitlement. 

hnjSCO  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulation  and  copies  of 
the  filing  have  been  sent  to  CMEEC  and 
CL&P. 

Comment  date:  March  3, 1994.  in 
accordance  vkith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER94-284-000) 

Take  notice  that  on  February  10, 1994, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an 
amendment  to  its  original  submittal  in 
this  docket  at  the  direction  of  the 
Commission's  staff.  The  amendment 
will  effect  a  small  reduction  in  WPSC's 
proposed  charges  for  firm  transmission 
service.  WPSC  requests  that  the 
Commission  waive  its  notice 
requirements  and  permit  the  filing  to 
become  effective  on  March  1, 1994. 

Ck>mment  date:  March  3, 1994,  in    y 
accordance  with  Standard  Paragraph  ^ 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER94-36O-000I 

Take  notice  that  on  February  14, 1994, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
amendment  to  its  earlier  filing  of  the 
agreements  which  affect  or  relate  to  the 
Mutual  Assistance  Transmission 
Agreement  (MATA).  SDG&E  FERC  rate 
schedule  62,  among  SDG&E,  Southern 
California  Edison  Company  (Edison), 
the  Imperial  Irrigation  District  (IID).  and 
Arizona  Public  Service  Company  (APS). 
SDG&E  is  amending  its  filing  to  include 
Edison's  Certificate  of  Service. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Cahfomia,  Edison,  IID  and  APS. 

Comment  date:  March  3. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 

(Docket  No.  ER94-860-000] 

Take  notice  that  on  February  14, 1994, 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  an 


Amendment  to  Supplement  No.  1 
through  No.  8  to  the  Interconnection 
and  Interchange  Agreement  between 
Northern  States  Power  Compaay 
(Minnesota)  and  United  Power 
Association.  This  Amendment  provides 
additional  cost  support  information 
regarding  Supplement  No.  7. 

NSP  requests  that  the  Commission 
accept  for  filing  these  Supplements 
effective  as  of  the  dates  upon  which  the 
Supplements  were  executed. 

Based  upon  the  parties*  mutual 
agreement  and  in  accordance  with  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  which  granted  amnesty 
period  until  Decem^r  31,  1993,  NSP 
requested  that  the  Commission  accept 
these  agreements  effective  as  of  their 
various  effective  dates.  NSP  requests 
waiver  of  the  Commission's  notice 
requirements  under  Part  35  so  these 
agreements  may  be  effective  as  of  the 
dates  requested  NSP  also  requests 
waiver  of  any  other  applicable  filing 
requirements  under  the  Commission's 
Rules  and  Regulations  as  may  be 
necessary  to  accept  these  agreements  for 
filing  on  the  dates  requested. 

Comment  date:  March  3. 1994,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  Colorado 

[Docket  Na  ER94-943-000] 

Take  notice  that  on  February  1. 1994, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendereid  for  filing  a 
Notice  of  Cancellation  of  the  letter 
agreement  between  PubHc  Service 
Company  of  New  Mexico  (PNM)  and 
Colorado  Ute  Electric  Association,  Inc. 
(Colorado-Ute)  which  was  filed  in 
Docket  No.  ER94-515-000, 

Comment  date:  March  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Electric  Clearinghouse,  Inc. 

[Docket  No.  ER94-968-0001 

Take  notice  that  Electric 
Clearinghouse,  Inc.  (BQ)  on  February 
10, 1994,  tendered  for  filing  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207 
(1992),  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission,  end  an 
order  accepting  its  Rate  Schedule  No.  1, 
to  be  effiective  on  April  8, 1994. 

Ea  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  EQ  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities  and 
independent  povkrer  producers,  and 
resells  such  power  to  other  purchasers, 


EC!  will  be  functioning  as  a  marketer. ' 
ECTs  marketing  transactions,  EQ 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  All  sales 
will  be  at  arms-length,  and  no  sales  will 
be  made  to  affiliated  entities.  In 
transactions  where  EQ  does  not  take 
title  for  the  electric  power  and/or 
energy,  ECI  will  be  limited  to  the  role 
of  a  broker  and  charge  a  fee  for  its 
services.  ECI  is  not  in  the  business  of 
producing  or  transmitting  electric 
fKJwer.  ECI  does  not  currently  have  or 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Rate  Schedule  No.  1  proposes  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date;  March  3, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staadard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcKrome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc  94-4300  Filed  2-24-94: 8:45  am| 

BILUNO  CODE  (TIT-AI^ 


[Project  Nos.  1 144S-000,  et  alj 

Hydroelectric  Applications;  City  of 
Granite  Falls,  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  QTmmission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11448-000. 
^  c.  Date  filed:  November  12, 1993. 

d.  Applicant:  City  of  Granite  Falls. 

e.  Name  of  Project:  Minnesota  Falls 
Project. 
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{.Location:  On  the  Minnesota  River, 
near  Granite  Falls,  in  Yellow  "Medicine 
and  Chippewa  Counties,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16,  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William 
Lavin,  Qty  Manager,  City  of  Granite 
Falls,  885  Prentice,  Granite  Falls,  MN 
56241  (612) 564-3011. 

i.  FERC  Contact:  Mary  Golato  (202) 
21&-2804. 

j.  Comment  Date:  April  4, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  600  feet  long  and  18 
feet  high;  (2)  an  existing  reservoir 
approximately  150  acres  with  a  storage 
capacity  of  735  acre-feet  and  a  normal 
maximum  surface  elevation  of  903.2  feet 
mean  sea  level;  (3)  a  proposed  conduit 
approximately  9  feet  in  diameter;  (4)  a 
powerhouse  with  two  proposed  turbine- 
generator  units  having  a  total  installed 
capacity  of  1,160  kilowatts;  (5)  a 
proposed  12,470-volt  transmission  line 
2  miles  long;  and  (6)  appurtenant 
facilities.  The  estimated  cost  of  the 
studies  is  $28,500.  The  owner  of  the 
dam  is  Northern  States  Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11402-000. 

c.  Date  Filed:  April  2, 1993. 

d.  Applicant:  Qty  of  Crystal  Falls. 

e.  Name  of  Project:  Crystal  Falls. 

f.  Location:  On  the  Paint  River,  in  the 
City  of  Crystal  Falls,  Iron  County, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a>-«25(r). 

h.  Applicant  Contact:  W.E.  Hagglund, 
401  Superior  Ave.,  Crystal  Falls,  MI 
49920  (906) 875-3212. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Deadline  for  interventions  and 
protests:  April  1, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

1.  Description  of  Project:  The  existing 
operating  project  would  consist  of:  (1)  A 
270-foot-long,  16-foot-high  concrete 
gravity  dam  having  a  spillway  section 
topped  with  four  radial  steel  gates;  (2) 
a  reservoir  having  a  surface  area  of  100 
acres  and  a  storage  capaci'ty  of  590  acre- 
feet  at  surface  elevation  1333.69  feet 
NGVD;  (3)  a  77-foot-long  integral 
powerhouse  having  three  turbine/ 
generator  units  widi  a  total  installed       ' 
capacity  of  1,000-kW;  (4)  a  75-foot-long, 
77-foot-wide  tailrace;  and  (5) 


appur  enant  facilities.  The  project  is 
owne<  by  the  Applicant.  Project  power 
woulc  be  used  by  the  Applicant  within 
its  mi  licipal  faciUties. 

m. '  his  notice  also  consists  of  the 
follow  ing  standard  paragraphs:  A2,  A9, 
Bl,&  )8. 

n.  A  vailahle  Locations  of  Application: 
A  cop;  r  of  the  application,  as  amended 
and  si  pplemented,  is  available  for. 
inspe<  tion  and  reproduction  at  the 
Comn;  ission's  Public  Reference  and 
Files  I  iaintenance  Branch,  located  at 
941  N  )rth  Capitol  Street,  NE.,  room 
3104,  /Vashington,  DC  20426,  or  by 
callin   (202)  219-1371.  A  copy  is  also 
availa  »le  for  inspection  and 
repro(  uction  at  the  City  of  Crystal  Falls, 
401  Si.perior  Ave.,  Crystal  Falls, 
Michi  ;an  49920,  (906)  875-3212. 

o.  S  roping  Process:  In  gathering 
backgi  ound  information  for  preparation 
of  the  invironmental  Assessment  for  the 
issuari  ce  of  a  Federal  hydropower 
licens  s,  staff  of  the  Federal  Energy 
Regulj  tory  Commission,  is  using  a 
scopii  g  process  to  identify  significant 
envirc  nmental  issues  related  to  the 
constr  action  and  operation  or  the 
contir  ued  operation  of  hydropower 
projec  s.  The  staH'will  review  all  issues 
raised  during  the  scoping  process  and 
identi  y  issues  deserving  of  study  and 
also  d  «mphasize  insignificant  issues, 
narro\  ring  the  scope  of  the 
enviro  nmental  assessment  as  well.  If 
prelin  inary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
woulc  have  little  potential  for  causing 
signin  ::ant  impacts,  the  issue  or  issues 
will  b(  t  identified  and  the  reasons  for 
not  pr  >viding  a  more  detailed  analysis 
will  Im  given. 

p.  R  iquestfor  Scoping  Comments: 
Feden  1,  state,  and  local  resource 
agenc:  es;  licensees,  applicants  and 
deveU  pers;  Indian  tribes;  other 
interei  ted  groups  and  individuals,  are 
reques  ;ed  to  forward  to  the  Commission, 
any  in  ormation  that  they  believe  will 
assist  he  Commission  staff  in 
co^du  rting  an  accurate  and  thorough 
analyi  s  of  the  site-specific  and 
cumu!  itive  environmental  effects  of  the 
propoi  ed  licensing  activities  of  the 
projec  (s).  Therefore  you  are  requested 
to  pro'  ide  information  related  to  the 
follow  ng  items: 

•  In  ormation,  data,  maps  or 
profes  iional  opinion  that  may 

contri  lute  to  defining  the  geographical 
and  te  nporal  scope  of  the  analysis  and 
identi  ying  significant  environmental 
issuesj 

•  I(  sntification  of  and  information 
from  a  ly  other  HIS  or  similar  study 
(previi  lus,  on-going,  or  planned) 
releva  it  to  the  proposed  licensing 
activii  es  in  the  subject  river  basin. 


•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  for  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  limited  to:  How  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and,  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  assessment  should  be 
filed  by  the  deadline  for  interventions 
and  protests. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11450-000. 

c.  Date  filed:  December  22, 1993. 

d.  Applicant:  City  of  Covington, 
Virginia. 

e.  Name  of  Project:  Gathright  Hydro 
Project. 

f.  Location:  On  the  Jackson  River,  near 
Covington,  in  Allegheny  County, 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  David  H. 
Etew,  City  Manager,  City  of  Covington, 
158  North  Court  Avenue,  Covington,  VA 
24426  (703) 965-6303. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  April  04, 1994. 

k.  Competing  Application:  Project  No. 
11439.  Date  Filed:  October  1, 1993. 

1.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S. 
Department  of  the  Army  Corps  of 
Engineers  Gathright  dam  and  would 
consist  of  the  following:  (1)  A  proposed 
powerhouse  with  two  proposed  turbine- 
generator  units  having  a  total  installed 
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capacity  of  approximately  3.6 
megawatts;  (2)  a  proposed  12,470-volt 
transmission  line  3  miles  long;  and  (3) 
appurtenant  faciUties.  The  average 
annual  generation  is  estimated  to  be 
19,000,000  kilowatthours.  The 
estimated  cost  of  the  studies  is 
$100,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B.  C,  and  D2. 

4  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  2973-056. 

c  Date  Filed:  January  25, 1994. 

d.  Applicant:  Fall  River  Rural  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Island  Park 
Hydroelectric  Project. 

f.  Location:  At  the  Bureau  of 
Reclamation's  Island  Park  dam  in 
Fremont  County,  Idaho,  on  the  Henry's 
Fork  of  the  Snake  River  (T.  13  N..  R.  43 
E.,  Section  28). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact: 
Fall  River  Rural  Elec.  Coop.,  Inc., 
Attn:  Dee  Reynolds,  714  Main 
Street,  Ashton,  ID  83420,  (208)  652- 
7431. 
Island  Park  Hydro  L.L.C.,  c/o  L.B. 
Industries,  Inc.,  Attn:  Rick  S. 
Koebbe,  1401  Shoreline  Drive, 
Boise,  ID  83701,  (208)  345-7515. 
i.  FERC  Contact:  Diane  M»  Murray, 
(202)  219-2682. 
j.  Comment  Date:  March  21, 1994. 
k.  Description  of  Proposed  Action: 
Fall  River  Rural  Electric  Cooperative, 
Inc.  proposes  to  transfer  the  Island  Park 
Hydroelectric  Project,  No.  2973,  to 
Island  Park  Hydro  L.L.C. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

5  a.  T}-pe  rf  Application:  New  Major 
License. 

b.  Project  No.:  2306-008. 

c.  Date  filed:  December  23, 1991. 

d.  Applicant:  Citizens  Utilities 
Company. 

e.  Name  of  Project:  Clyde  River 
Project. 

f.  Location:  On  the  Clyde  River,  near 
Newport  in  Orleans  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  UjS.C.  791  (a)-625(r). 

h.  Applicant  Contact:  Mr.  Douglas  C. 
Anderson,  High  Ridge  Park,  Stamford, 
CT  06905-0390,  (802)  334-6538. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  See  paragraph  DlO.  . 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 


1.  Description  of  Project:  The  Ucensed 

E reject  consists  of  three  existing 
ydroelectric  generating  facilities,  West 
Charleston,  Newport  Dam,  and  Newport 
No.  11,  on  the  Clyde  River  and  two 
existing  storage  reservoirs,  Seymour 
Lake  and  Echo  Pond,  on  a  tributary  to 
the  Clyde  River. 

Seymour  Lake  is  a  natural  lake  with 
a  man-made  430-foot-long  rock-fiUed 
timber  crib  dam  outlet  structure.  It  has 
a  surface  area  of  1,750  acres,  a  useable 
storage  capacity  of  2,040  acre-feet  and  a 
normal  water  surface  elevation  of  1,279 
feet  USGS.  Presently,  SejTnour  Lake 
provides  annual  storage  for  the  Clyde 
River  Project  but  the  proposed  mode  of 
operation  is  spillway  crest  controlled 
instantaneous  run-of-river. 

Echo  Pond  is  a  natural  lake  having  a 
surface  area  of  530  acres,  a  useable 
storage  capacity  of  3,180  acre- feet  and  a 
normal  water  surface  elevation  of  1,249 
feet  USGS.  Presently,  Echo  Pond 
provides  annual  storage  for  the  Clyde 
River  Project  but  the  proposed  mode  of 
operation  is  spillway  crest  controlled 
instantaneous  run-of-river. 

West  Charleston  consists  of:  (1)  A 
197-foot-long  rock-filled  and  masonry 
dam;  (2)  a  reservoir  named  Lubber  Lake 
having  a  surface  area  of  40  acres,  a 
storage  capacity  of  220  acre-feet,  and  a 
normal  water  surface  elevation  of  1,059 
feet  USGS;  (3)  a  1,622-foot-long,  6-foot- 
diameter  steel  penstock;  and  (4)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  80  D  kW. 

Newport  Dam  consists  of:  (1)  A  714- 
foot-long  concrete  and  masonry  dam;  (2) 
a  reservoir  named  Clyde  Pond  having  a 
surface  area  of  200  acres,  a  storage 
capacity  of  2,400  acre-feet,  and  a  normal 
water  surface  elevation  of  879.25  feet 
USGS;  (3)  a  50-foot-long.  6-foot- 
diameter  steel  penstock  which 
bifurcates  into  a  6-foot-diameter,  2,175- 
foot-long  penstock  and  a  5-foot- 
diameter,  1,800- foot-long  penstock 
leading  to  a  6-foot-diameter  surge  tank; 
(4)  a  4.5-foot-diameter  intake  pipie 
leading  to  the  powerhouse;  and  (5)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
4,000  kW. 

Nevirport  No.  11  consists  of:  (1)  A  114- 
foot-long  concrete  gravity  dam;  (2)  a 
reservoir  having  a  surface  area  of  1  acre, 
a  storage  capacity  of  3.5-arje-feet,  and  a 
normal  water  surface  elevation  of  740.67 
feet  USGS;  (3)  an  80-foot-long,  10-foot- 
diameter  steel  penstock;  and  (4)  a 
powerhoiise  containing  one  generating 
unit  with  a  rated  capacity  of  1,800  kW. 

The  applicant  is  proposing  to  operate 
the  project  in  a  run-of-river  mode.  The 
average  annual  net  energy  generation  is 
25,437  MWh.  The  applicant  owns  all 
the  existing  project  facilities. 


The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  All  project 
energy  would  be  utilized  by  the 
applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Citizens  Utilities 
Company,  High  Ridge  Park,  Stamford. 
CT  06905-0390,  or  by  calling  (802)  334- 
6538. 

6  a.  Type  of  Application:  Amendment 
to  Application  for  Major  License. 

b.  Project  No.:  10455-001. 

c  Date  Filed:  December  23, 1993. 

d.  Applicant:  JDJ  Energy  Company. 

e.  Name  of  Project:  River  Mountain 
Pumped  Storage  Project. 

f.  Location:  On  the  Arkansas  River 
near  Lake  Dardanelle  in  Logan  County, 
Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Stewart 
Noiand,  JDJ  Energy  Company,  5210 
Sherwood  Road,  Little  Rock.  AR  72207 
(501) 661-9228. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  April  8, 1994. 

k.  Description  of  Project:  Ths 
applicant  has  revised  its  project 
boundaries  to  ensure  that  the  license 
will  encompass  all  lands  necessary  for 
project  construction  and  operation.  The 
revised  project  boundaries  will  include 
approximately  60  acres  of  additional 
land  and  no  additional  landowners  will 
be  affected  by  the  revisions.  The  revised 
boundaries  are  shown  in  the  attached 
Exhibit  G-1  A,  sheets  1  to  3,  and 
replaces  the  former  Exhibit  G-1. 

Any  comments  and  filings,  filed  on 
this  amendment  notice,  will  be 
addressed  and  included  in  the  River 
Mountain  Final  Environmental  Impact 
Statement. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
Dl. 

m.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 


941  North  Capitol  Street,  NE,  room 
3104,  Washington.  DC,  20426.  or  by 
calling  (202)  2<»-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  fDJ  Energy  Company, 
5210  Sherwood  Road,  Little  Rock.  AR  or 
by  calling  (501)  661-9228. 

7  a.  Type  ef  AppHcation:  Preliminary 
Permit. 

b.  Project  No.  r  1 1 45  3-000. 

c.  Date  Filed:  January  5, 1994. 

d.  Applicant:  Rock  River  Power  and 
Light  Corporation. 

e.  Name  of  Project:  Lake  Altoona  Dam 
Water  Power  Project. 

f.  Location:  On  Eau  Claire  River.  Eau 
Claire  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  J. 
Reiss.  Jr.,  P.O.  Box  553,  319  Hart  Street, 
Watertown.  WI  53094  (414)  261-7975. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  April  8. 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  223  feet  long;  (2)  an 
existing  reservoir  with  a  surface  area  of 
836  acres;  (3)  a  proposed  penstock  12 
feet  in  diameter  and  50  feet  long;  (4)  a 
proposed  powerhouse  housing  one 
hycfropower  unit  with  a  total  capacity  of 
875  kW;  (5)  a  4.16-kV  transmission  line 
200  feet  long:  (6)  and  appurtenant 
facilities.  The  applicant  estimates  that 
the  annual  energy  generation  would  be 
2.468  MWh  and  that  the  cost  of  the 
studies  to  be  performed  under  the 
permit  would  be  $40,000.  The  energy 
would  be  sold  to  Northern  States  Power 
Company.  The  dam  is  owned  by  Eau 
Claire  County.  Wisconsin. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C.  and  D2. 

8  a.  Type  of  Application:  Revised 
Exhibits  A  and  G. 

b.  Project  No.:  8864-009. 

c  Date  filed:  October  18. 1993.. 

d.  Applicant:  Weyerhaeuser  ~ 
Company. 

e.  Name  of  Project:  Calligan  CreeL 

f.  Location:  The  proposed  project 
would  be  located  within  the 
Snoquahnie  River  Basin  of  King  County, 
Washington,  about  9  miles  nortiieast  of 
the  city  of  North  Bend. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Toby  Freeman . 
Freeman  Consulting,  1300  114th  Ave. 
SE.,  Belleview,  WA  98004  (206)  450- 
409O. 

i.  fERC  Contact;  John  K.  Hannula. 
(202)  219-1040. 

t  Comment  Dale:  March  30, 1994. 
.  .  Description  of  Appticatkm:Th» 
applicant  pioposM  to  revise  tfa« 


transj  nission  line  route  to  follow 
Weye  rhaeuser  Road  #4000.  The 
appli  :ant  also  proposes  to  bury  the 
transi  nission  line  rather  than  attach  it  to 
poles 
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notice  also  consists  of  the 
ing  standard  paragraphs:  B,  Cl. 


Stan<  ard  Paragraphs: 

A2 
quali 


Development  Application — Any 

ied  applicant  desiring  to  flle  a 
comp  sting  application  must  submit  to 
the  CJimmission.  on  or  before  the 

ied  deadline  ilate  for  the 
parti(  ular  application,  a  competing 
deve  Dpment  application,  or  a  notice  of 
inten  to  file  such  an  application. 
Subn  ission  of  a  timely  notice  of  intent 
allow  s  an  interested  person  to  file  the 
comp  eting  development  application  no 

han  120  days  after  the  specified 
dead  Lne  date  for  the  particular 
appli  :ation.  Applications  for 
prelii  linary  permits  will  not  be 
accep  ted  in  response  to  this  notice. 

Development  Application — 
Publ^:  notice  of  the  filing  of  the  initial 
deve  apment  application,  which  has 
alreaf  y  been  given,  established  the  due 
date  ^r  filing  competing  applications  or 
notio  !s  of  intent.  Under  the 
Comi  lission's  regulations,  any 
comp  eting  development  application 
must  be  filed  in  response  to  and  in 
comp  liance  with  public  notice  of  the 
initia  development  application.  No 
comp  eting  applications  or  notices  of 
inten  may  be  filed  in  response  to  this 
notic  >. 

A5  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  pi  eliminary  permit  for  a  proposed 
proje  :t  must  submit  the  competing 
appli  nation  itself,  or  a  notice  of  intent  to 
file  SI  ich  an  application,  to  the 
Conn  lission  on  or  before  the  specified 
comn  lent  date  iot  the  particular 
appli  nation  (see  18  CFR  4.36)! 
Subn  ission  of  a  timely  notice  of  intent 
allow  s  an  interested  person  to  file  the 
comp  eting  preliminary  permit 
appli  ::ation  no  later  than  30  days  after 
the  s  lecified  comment  date  for  the 
partii  ular  application.  A  competing 
prelii  ninary  permit  application  must 
conft  rm  wHh  18  CFR  4.300))  (1)  and  (9) 
and  4 .36. 

A7  Preliminary  Permit — ^Any 
quali  led  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
romission,  on  or  before  a 
ed  comnoMit  date  for  the 
lar  application,  either  a 
ng  development  ai^lication  or  a 
of  intent  to  file  such  ui 
ion.  Submission  of  a  timely 
noticb  of  intent  to  file  a  development 


application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public 
notice  of  the  filing  of  the  initial 
preliminary  perm  it  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  Initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  8pp)icant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  prop>osed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparaticm 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intnrene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  othw  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  cosunents. 
protests,  or  motions  to  intefvene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadfine  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Document."; — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS',  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION ', 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
sj>ecified  in  the  particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing  and  conserving  a  waterway 
afiected  by  the  project,  federal  and  state 


agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act, 
Pub.L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b) 
of  the  Federal  Power  Act,  16  U.S.C. 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments 
pursuant  to  the  statutes  listed  above.  No 
other  formal  requests  will  be  made. 
Responses  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  applicant.  If  an  agency  does 
not  respond  to  the  Commission  within 
the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D8.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPLICATION";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  fifing  responds;  (3)  furnish 
the.name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

DlO.  Filing  and  ^rvice  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (April  4, 
1994  for  Project  No.  2306-008).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (May  18, 1994  for 
Project  No.  2306-008). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1]  bear  in  all  capital 
letters  the  title  "COMMENTS. '  "REPLY 
COMMENTS," 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  p>erson  submitting  the 
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filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  AH  conuneots. 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
AgMicies  may  obtain  copies  of  the 
application  directly  &om  the  applicant 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  toe  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
tiE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
fihng  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  pxrepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  Febraary  17, 1994.  Washington.  DC 
LoisD.CasbeU. 
Secretary. 

fPR  Doc.  94-4273  Filed  2-24-94;  8:45  amf 
■ajjNO  COM  tnr-cx-p 

[Dodiet  No.  JO94-02876T  TMa»-15e} 

State  of  Texas;  NQPA  Notice  of 
Determinatton  by  Jurisdicttonat 
Agency  DesignatinQ  Tight  Formation 

February  18, 1994. 

Take  notice  that  on  February  15. 1994. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Spraberry  Trend 
Area  Formation,  Preston  and 
Shackelford  area,  underlying  a  portion 
of  Midland  County,  Texas,  qualiGes  as 
a  tight  formation  under  section  lG7(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  8  and  consists 
of  approximately  52,000  acres  as 
described  on  the  attached  appendix. 

The  Notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Spraberry 
Trend  Area  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  apphcatioh  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
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this 
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2)4 


with  18  CFR  275.^3  and 
.  within  20  day»  after  die  date 
n^>tice  is  issued  by  the  Commission. 
Cashell, 


Appei  dix 

The  recommended  area  cxmsists  of 
epprosimately  52.000  acres  in  Midland 
CounMr,  Texas  and  includes  all  or  portions  of 
thefb  owing  sections: 

Mrs.  S  E.  Shackeiford 

Block 

Seel  on  45:  All 

Tcmrr.  hip  3  South 


Block 


)6 


Seel  ions 
Seel  ions 
Seel  tons 


Block 


17 


Block 


17-20:  All 
25-32:  All 
37-40:  AH 


Sed  ons  27-34:  All 
Seel  ons  39-4fi:  All 

Townt  hip  4  South 

Block  )8 
Seel  ions  1-4:  All 
Seel  ons  *-16:  AH 
Seel  ons  21-25:  All 
Seel  ions  36-37:  All 

Block  )7 
Sed  ions  3-10:  All 
Seel  ions  15-21:  All 
Sed  ions  27>  NW/4 
Sed  ions  28-33:  All 
Sed  ions  39-45:  Alt 

Town:  hip  5  South 


V 


Sed  Ions  4-5:  N/2 
(FR  oifc  94-4 2eO  Rled  2-24-94;  8:45''aml 


BILUNq  COOe  6717-01-«fl 


pock  )t  No.  RP94-78-0021 

Algol  quin  Gas  Transmission  Co.; 
Prop*  ised  Changes  In  FERC  Gas  Tariff 

Febnii  ry  18>  1994. 

Tal  e  notice  that  on  February  15.  1994, 
Algol  quin  Gas  Transmission  Company 
(Algo  iquin)  submitted  a  revised  tariff 
sheet  in  compliance  with  ordering 
parag  aph  (D)  of  the  Comixission's 
Janu^  6. 1994.  order  in  Docket  No. 
RP94-J-78-000. 

Alg  snquin  tendered  for  filing  as  part 
of  its  -"ERC  Gas  Tariff.  Fourth  Revised 
Volui  le  No.  1.  Sub  Ah  Second  Revised 
Sheet  No.  97. 

M\  onquin  requests  that  the 
Comi  lission  accept  the  revised  tariff 
sheet  effective  January  7, 1994. 

Al(  anquin  states  that  the  revised  tariff 
sheeticon forms  to  the  changes  proposed 
in  Tecas  Eastern's  January  14  filing  to 
Docki  it  No.  RP94-66-«00  to  recover 
GSR  (  osts  (1)  through  a  demand 
surch  iTge.  instead  of  a  direct  bill,  and 
(2)  o\  »r  a  reasooable  period. 


Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commission 
and  parties  on  the  service  list  in  Docket 
No.  RP94-78-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  AH  such  protests  should  be 
filed  on  or  before  February  28, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.  Cashell. 
Secretary. 

IFR  Doe.  94-4272  Filed  2-24-94;  8;45  am) 
BILUNO  COOE  f717-01-M 

[Docket  No.  RP94-73-002] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  TarW 

February  18, 1994. 

Take  notice  that  on  Febrxiary  15. 1994. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff; 
Original  Volume  No.  2.  Eleventh 
Revised  Sheet  No.  570,  under  Rale 
Schedule  X-64.  with  a  proposed 
effective  dale  of  January  1, 1994. 

ANR  states  that  the  revised  tariff  sheet 
reflects  the  results  of  the  proceedings 
which  the  Commission  initiated  in  its 
December  30, 1993.  suspension  order 
whereby  the  Commission  (a)  determined 
the  depreciation  rate  and  rate  of  return 
for  ANR's  proposed  annual  adjustment 
to  the  rate  paid  by  High  Island  Offshore 
System  (HIOS)  under  Rate  Schedule  X- 
64  and  (b)  established  a  technical 
conference  for  the  parties  to  consider 
certain  costs  underlying  the  rate 
adjustment.  ANR  states  that  the  in<Jtant 
adjustment  reflects  the  agreement 
reached  at  the  January  26, 1994, 
technical  conference. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  the  Rule  211  of  the  CommLssion's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  28,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  *o  be  taken  but  will 
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not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Copies  of  this 

apphcation  are  on  file  with  the 

Commission  and  are  available  for  public 

in^>ection. 

Lois  D.  CMhcU. 

Secretory. 

IFR  Doc.  94-4267  Fited  2-24-94;  8:45  vnl 

BILUNQ  CODE  •717-CI'M 


9205 


[Docket  No.  ER94-465-OO0I 
Beebee  Island  Corp.;  Filing 

February  18, 1994. 

Take  notice  that  on  February  4. 1994, 
Beebee  Island  Corporation  (BIC) 
tendered  for  filing  an  amendment  to  its 
earlier  filing  in  this  docket.  The  earlier 
filing  provided  for  sales  from  a 
hydroelectric  generating  facility  located 
on  the  Black  River.  Watertown.  New 
York,  to  Niagara  Mohawk  Power 
Corporation. 

Ajiy  person  desiring  to  be  heard  or  to 
protest  said  filing  shc^d  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  1. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beicome  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  94-4271  Filed  2-24-94;  8:45  ami 

BIUJNC  COOE  C717-01-M 


[Docket  No.  RP94-96-003] 

CNG  Transmission  Corp.; 
Supplemental  Filing 

February  18. 1994. 

Take  notice  on  February  15. 1994.  that 
CNG  Transmission  Corporation  (CNG). 
filed  the  following  statements  and 
schedules  in  compliance  with  the 
Commission's  January  31. 1994.  order  in 
this  proceeding: 

Supplemental  Statement  G.2 
Supplemental  Sch«dulc  K-1 
Supplemental  Statement  P 

CNG  states  that  in  its  fifing  it  also 
responded  to  a  February  3. 1994.  data 
request  issued  by  the  Director  of  the 


Office  of  Pipelioe  and  Producer 
Regulation. 

CNG  states  that  copies  of  this  filmg 
are  being  served  upon  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  m  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  28. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  94-4264  Fited  2-24-94;  8.45  am) 
BILUNO  COOE  tm-c\-m 


file  with  the  Commission  and  are 

available  far  public  inspection. 

LoiiD.Caafaett. 

Secretary. 

(FR  Doc  94-4261  Filed  2-24-94;  8:45  am) 
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Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Qas  TarHf 

February  18.  1994. 

Take  notice  that  on  February  15,  1994. 
Florida  Gas  Transmission  Com(>any 
(FGT)  tendered  for  fiUng  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
April  1, 1994: 
First  Revised  Sheet  No.  135 
First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  138 

FGT  states  that  the  proposed  dianges 
will  allow  FGT  to  access  credit  raariiets 
at  more  favorable  rates  and  terms,  and 
will  provide  FGT  and  its  customers 
more  protection  against  Shipper  default. 
At  the  same  time,  the  proposed  changes 
will  not  result  in  the  denial  of  service 
to  truly  creditworthy  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February 
28,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


[Docket  No.  RPf  4  9>  001) 

Granite  State  Q«s  Transmission  Inc.; 
Proposed  Changes  In  FERC  Qas  Tariff 

February  18,  1994. 

Take  notice  that  on  February  15. 1994, 
Granite  State  Gas  Transmission,  Inc 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  containing 
changes  in  rates  and  tariff  provisions  for 
effectiveness  January  1, 1994: 

First  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  247 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  are 
submitted  in  compliance  with  the 
provisions  of  the  CommissicHi's  Letter 
Order  issued  in  this  proceeding  on 
January  28,  1994. 

Granite  State  further  states  that,  on 
December  30.  1993.  it  filed  a  limited 
Section  4  filing  to  recover  by  direct 
billings  to  its  former  bundled  sales 
customers.  Bay  State  Gas  Company  (Bay 
State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities)  the  accumulated 
balances  of  deferred  gas  costs  in  the 
Company's  Account  No.  191  as  of 
October  31. 1993.  It  is  stated  that 
Granite  State's  filing  was  accepted 
subject  to  the  condition  that  it  remove 
any  unpaid  accruals  for  gas  purchases 
from  the  direct  billed  amounts,  that  it 
revise  its  Uriff  to  provide  for  perpetual 
refunds  and  provide  for  the  treatment  of 
transportation  and  exchange  imbalances 
and  a  refund  or  recovery  mechanism  for 
such  imbalances. 

According  to  Granite  State,  h  does  not 
have  any  unpaid  accruals  for  gas 
purcha-sed  directly  from  producers  but 
that  it  has  recorded  credit  imbalances 
for  estimated  cash-outs  due  Tennessee 
Gas  Pipeline  Company  and  debit 
imbalances  for  metered  as  being 
received  by  Granite  State.  The 
accumulated  credit  imbalance  in  the 
amount  of  ($71,216.00)  has  been 
removed  from  the  amounts  on  First 
Revised  Sheet  No.  31  that  will  be 
directly  billed  to  Bay  State  and  Northern 
Utilities. 

Granite  State  forther  states  Section 
21.1(a)  on  Second  Revised  Sheet  No. 
247  in  the  General  Terms  and 
Conditions  of  its  tariff  contains  a 
revision  to  provide  for  perpetual 
refunds. 
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Granite  State  states  that  copies  of  its 
filing  have  been  served  on  its  customers 
and  the  regulatory  commissions  of  the 
States  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Section  211  of  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  All  such  protests  should 
be  filed  on  or  before  February  28,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc  94-4263  Filed  2-24-94;  8:45  ami 
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pocket  No.  RP94-41-001] 

Granite  State  Gas  Transmission  Inc.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  18,  1994. 

Take  notice  on  February  15, 1994, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  containing  changes  in  rates  and 
tariff  provisions  for  effectiveness 
January  1, 1994: 

First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  247 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  are 
submitted  in  compliance  with  the 
Commission's  order  of  January  27, 1994, 
in  this  proceeding  accepting  and 
suspending,  subject  to  refund  and 
conditions,  tariff  sheets  filed  on 
December  28, 1993.  Granite  State  further 
states  that  Original  Sheet  No.  32,  filed 
December  28, 1993,  allocated  to  its 
customers,  Bay  State  Gas  Company  (Bay 
State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities)  transitional  costs 
that  had  been  directly  billed  to  Granite 
State  by  its  former  upstream  pipeline 
supplier,  Algonquin  Gas  Transmission 
Company  (Algonquin).  According  to 
Granite  State,  the  costs  which 
Algonquin  billed  to  Granite  State 
included  certain  GSR  costs  which 
Algonquin  had  been  billed  by  Texas 
Eastern  Transmission  Corporation.  It  is 
further  stated  that  the  Commission,  in 
its  January  27th  order,  directed  Granite 
State  to  remove  the  GSR  costs  from  the 
transitional  costs  allocated  to  Bay  State 


anc  Northern  Utilities.  According  to 
Gra  nite  State,  the  revised  transitional 
cos  s  allocated  to  Bay  State  and 
Noi  them  Utilities  on  First  Revised 
Sh«  et  No.  32  complies  with  the 
Coi  emission's  order. 

I'  is  further  stated  that  First  Revised 
Sh(  et  No.  247  complies  with  an 
ad(  itional  directive  in  the  Januar>-  27th 
ore  3r  requiring  an  amendment  to 
§  2  .1(b)  of  the  General  Terms  and 
Coi  ditions  of  Granite  State's  tariff  to 
sp€  ~if>'  that  GSR  costs  will  be  recovered 
thr  lugh  reservation  surcharges  in 
trai  sportation  rates. 

C  ranite  State  states  that  copies  of  its 
fili  ig  have  been  served  on  its  customers 
an(  the  regulatory  commissions  of  the 
Sta  es  of  Maine,  Mas.sachusetts  and  New 
Ha  npshire. 

y  ny  person  desiring  to  protest  said 
fili  ig  should  file  a  protest  with  the 
Fe<  eral  Energy  Regulatory  Commission, 
82!  North  Capitol  Street,  NE., 
Wa  ihington,  DC  20426,  in  accordance 
wil  1  Section  211  of  the  Commission's 
Ru  es  of  Practice  and  Procedures  (18 
CF  I  385.211).  All  such  protests  should 
be  lied  on  or  before  February  28, 1994. 
Pre  tests  will  be  considered  by  the 
Coi  nmission  in  determining  the 
ap  ropriate  action  to  be  taken,  but  will 
no  serve  to  make  protestants  parties  to 
thd  proceeding.  Copies  of  this  filing  are 
on  lie  with  the  Commission  and  are 
avi  liable  for  public  inspection. 
Loi  >  D.  Cashell. 
Sec  retary. 
(FR  Doc.  94-4266  Filed  2-24-94:  8:45  am] 
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[D<  cicet  Na  RP94-83-001] 

K II  Interstate  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Fel  ruary  18, 1994. 

'  'ake  notice  that  on  February  15, 1994, 
K  1 1  Interstate  Gas  Transmission  Co., 
(Kl  II)  tendered  for  filing  proposed 
chi  nges  to  its  FERC  Gas  Tariff  in 
COI  ipliance  with  the  Commission's 
Jar  uary  31, 1994,  Oder  in  these 
pr<  ceedings.  In  particular,  KNI  states 
thj  t  the  tariff  filing  reflects  the 
res  oration  of  90/10  IT  revenue  sharing 
me  chanism,  with  the  costs  and  revenues 
for  the  Buffalo  Wallow  area,  Production 
At  la  4,  maintained  separately. 

i  iny  person  desiring  to  protest  said 
fili  ig  should  file  a  protest  with  the 
Fei  eral  Energy  Regulatory  Commission, 
82  I  North  Capitol  Street,  NE., 
Wi  shington,  DC  20426,  in  accordance 
wi  h  18  CFR  385.211  of  the 
Co  nmission's  Rules  and  Regulations. 
Al  such  protests  should  be  filed  on  or 
be  ore  February  28, 1994.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pub^c  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  94^265  Filed  2-24-94;  8:45  a.T.1 
BILUNO  COOE  S717-01-M 

[Docket  No.  ER94-61-000] 
Kentucky  Power  Co.;  Filing 

February  18, 1994. 

Take  notice  that  on  February  14,  1994, 
Kentucky  Power  Company  filed,  as  a 
proposed  amendment  to  its  earlier  filing 
in  this  docket,  a  revision  of  its  earlier 
filing  in  this  docket  and  a  correction  of 
its  earlier  filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
EKZ  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  1, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbelL      ■ 
Secretary. 
(FR  Doc.  94-4268  Filed  2-24-94;  8:45  ami 
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pocket  No.  ER94-121-000] 
Kentucky  Power  Co.;  Filing 

February  18, 1994. 

Take  notice  that  on  February  14, 1994, 
Kentucky  Power  Company  (Kentucky 
Power)  filed,  as  an  amendment  to  its 
earlier  filing  in  this  docket,  a  proposed 
form  of  service  agreement  for  the 
proposed  tariff  MRS-T  and  a  service 
agreement  executed  by  the  City  of 
Vanceburg,  Kentucky. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  1, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  mako 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-1270  Filed  2-24-94;  8:45  am) 
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[Docket  No.  ER94-1 1  (MWO] 
New  England  Power  Co.;  Filing 

February  18.  1994. 

Take  notice  that  on  Februar>-  14, 1994. 
New  England  Power  Company  tendered 
an  amendment  to  its  filing  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motioa 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  1,  1994.  Protests  v^rill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-4269  Filed  2-24-94;  8:45  ami 
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[Docket  No.  RP94-104-001} 

Overthrust  Pipeline  Co.;  Tariff  Filing 

February  18. 1994. 

Take  notice  that  on  February  16. 1994. 
Overthrust  Pipeline  Company 
(Overthrust),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A.  Substitute  First 
Revised  Sheet  No.  70.  to  become 
effective  July  3. 1994.  Overthrust  states 
that  this  tariff  sheet  reflects  the 
inclusion  of  Overthrust 's  interruptible 
transportation  levenue-crediting 
mechanism  as  required  by  the 


Commission's  February  1. 1994,  order  in 
Docket  No.  RP94-104-O00. 

Overthrust  states  that  this  filing  is 
made  pursuant  to  18  CFR  154.63(a)(1) 
and  in  compliance  with  Ordering 
Paragraph  (B)  of  the  Commis-sion's 
February  1.  1994,  order. 

Overthrust  states  further  that  copies  of 
this  filing  were  served  upon  each  person 
in  the  offidal  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  28, 1994. 
Protests  vrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspecticm. 
Lois  D.  Cashell. 
Secretory. 
IFR  Doc.  94-4262  Filed  2-24-94;  8:45  am) 
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[Docket  Na  ER94-1 1 1-00<q 

Potomac  Electric  Power  Co.;  Filing 

February  18, 1994. 

Take  notice  that  on  February  18. 1994, 
Potomac  Electric  Power  Company 
tendered  for  filing  an  amendment  to  its 
November  2, 1993  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  cw  before 
March  1. 1994.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretoiy. 

IFR  Doc  94-4299  Filed  2-24-M:  8:45  ami 
HUMO  COM  tnr.^^ 


National  Electric  and  Magnetic  Fields 
Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  a  meeting  of  the 
NationaJ  Electric  and  Magnetic  Fields 
Advisory  Committee. 
DATES:  Wednesday,  March  2,  1994:  1:30 
p.m.-4:30  p.m.;  Thursday.  March  3. 
1994:  9  a.m.-4:30  p.m. 
ADDRESSES:  Radisson  Plaza  Hotel,  5000 
Seminary  Road.  Alexandria  VA  22311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Brewer,  Director,  Utility  Systems 
Division.  EE-141. 1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  586-2828. 

SUPPt^MENTARV  INFORMATION:  The 
National  Electric  and  Magnetic  Fields 
Advisory  Committee  advises  the 
Department  of  Energy  and  the  National 
Institute  of  Environmental  Health 
Sciences  on  the  design  and 
implementation  of  a  five-year,  national 
electric  and  magnetic  fields  research 
and  public  information  dissemination 
program.  The  Secretary  of  Energy, 
pursuant  to  Section  2118  of  the  Energy 
Policy  Act  of  1992,  Public  Law  102-486.  ■ 
has  overall  responsibility  for 
establishing  the  national  program  which 
includes  health  effects  research, 
development  of  technologies  to  assess 
and  manage  exposures,  and 
dissemination  of  information. 

Tentative  Agenda 

Wednesday.  March  2.  1994 

1:30  p.m.— Welcome  and  introductions 
1:45  p.m. — Review  of  minutes  for  11/4/ 
93  meeting 

2  p.m. — Committee  Business 

•  Committee  duties  and 
responsibilities 

•  Adoption  of  Committee  charter 

3  p.m.— Break 

3:20  p.m.— Report  on  FY94  and  FY95 

financial  status 
3:40  p.m. — Review  of  Interagency 

Committee  activities 

4  p.m. — Discussion  on  interaction 

between  NEMFAC  and  lAC 
4:30  pi.m— Adjourn 

Thursday.  March  3.  1994 

9  ajn. — Draft  Implnnentation  Plan 

Overview 
9:45  ajn. — ^Discussion  of 

Implemottation  Plan 
10:30  a.m. — ^Break 
10:50  a.nL — Further  discussion  ol 

Implementation  Plan 
12  a.m. — Lunch 
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1:30  p.m. — Progress  of  current  RFAs 
1:45  p.m. — Discussion  on  future  RFAs 
2:15  p.m. — Wraf^Up 

•  Other  business 

•  Review  of  action  items 

•  Next  meeting  plans 
3:15  p.m. — Break 

3:30  p.m. — Open  time  for  public 

comments 
4:30  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Meml)ers  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Robert  Brewer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  certain 
programmatic  issues  which  had  to  be 
resolved  prior  to  publication. 

Transcript  and  Minutes:  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Copies 
of  the  minutes  will  also  be  available  by 
request. 

Issued  at  Washington.  DC  on  February  22, 
1994. 
Marda  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc  94-4344  Filed  2-24-94;  8;45  am] 
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Office  of  Energy  Research 

High  Energy  Physics  Advisory  Papel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 

Date  and  Time:  Monday,  March  7, 
1994, 9  a.m.-5  p.m.,  Tuesday,  March  8. 
1994, 9  a.m.-3  p.m. 


P,  ice:  U.S.  Department  of  Energy, 
roor  I  lE-245, 1000  Independence 
Ave  me  SW.,  Washington,  DC  20585. 

C  ntact:  Dr.  Enloe  T.  Ritter,  Executive 
Sea  Jtary,  High  Energy  Physics 
Adv  sory  Panel,  U.S.  Department  of 
Ene  gy,  ER-221,  GTN,  Washington,  DC 
205  15,  Telephone:  (301)  903-4829. 

Pi  irpose  of  Panel:  To  provide  advice 
and  guidance  on  a  continuing  basis  with 
resp  act  to  the  high  energy  physics 
rese  irch  program. 

T  •ntative  Agenda:  Monday,  March  7, 
199  I,  and  Tuesday,  March  8,  1994. 

— D  scussion  of  National  Science 
F  lundation  (NSF)  Elementary  Particle 
P  lysics  Programs  and  Budget 

— D  scussion  of  Department  of  Energy 
(I  OE)  High  Energy  Physics  Programs 
ai  d  Budget 

— D  scussion  of  Superconducting  Super 
C  )llider  (SSC)  Project  Closeout 
A  :tivities 

— U  pdate  on  Activities  of  the  HEPAP 
Subpanel  on  the  Future  Vision  for 
I-  gh  Energy  Physics 

— D  scussion  of  Impact  of  FY  1995 
P  esident's  Budget  on  High  Energy 
P  lysics  Accelerator  Laboratories  and 
T  leir  Programs 

— R  jports  on  and  Discussions  of  Topics 
o  General  Interest  in  High  Energy 
P  lysJcs 

— P  iblic  Comment  (10  minute  rule) 

f  iblic  Participation:  The  meeting  is 
ope  1  to  the  public.  The  Chairperson  of 
the  Panel  is  empowered  to  conduct  the 
me(  ting  in  a  fashion  that  will,  in  his 

ent,  facilitate  the  orderly  conduct 

l^siness.  Any  member  of  the  public 
wishes  to  make  oral  statements 
per  aining  to  agenda  items  should 
cor  tact  the  Executive  Secretary  at  the 
adc  ress  or  telephone  number  listed 
abo  L'e.  Requests  must  be  received  at 
leai  t  5  days  prior  to  the  meeting  and 
rea  onable  provision  will  be  made  to 
inc  ude  the  presentation  on  the  agenda. 

A  Unutes:  Available  for  pubhc  review 
an(  copying  at  the  Public  Reading 
Ro<  m,  room  lE-190,  Forrestal  Building, 
IOC  0  Independence  Avenue  SW., 
Wa  ihihgton,  DC  between  9  a.m.  and  4 
p.n  .,  Monday  through  Friday,  except 
Fe<  eral  holidays. 
).  R  kbert  Franklin, 

Act  ng  Advisory  Committee  Management 
Offi'xr 


jud  ;m 
of 
whi  I 


[FR 
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Western  Area  Power  Administration 

Parker-Davis  Project  Notice  of  Rate 
Order  No.  WAPA-55;  Correction  Notice 

AGENCY:  Western  Area  Power 

Administration,  Department  of  Energy 

(DOE). 

ACTION:  Correction  notice. 

SUMMARY:  Today's  notice  is  replacing 
the  rate  schedule  that  was  inadvertently 
printed  from  the  Monday,  February  7, 
1994  (59  FR  5598)  publication  of  a 
Notice  of  Rate  Order — Parker-Davis 
Project  Firm  Power  Rate  and  Firm  and 
Non-Firm  Transmission  Service  Rate 
Adjustments.  i 

SUPPLEMENTARY  rNFORMATION:  The 
following  text  should  be  inserted  in  the 
second  column  after  William  H.  White, 
Deputy  Secretary: 

Rate  Schedule  PD-F4 
(Supersedes  Rate  Schedule  PD-F3) 

United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Parker-Davis  Project 

Schedule  of  Rates  for  Wholesale  Firm 
Power  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
February  1,1994. 

Step  Two:  The  first  day  of  the  first  full 
billing  i>eriod  begirming  on  or  after 
October  1, 1995,  and  remaining  in  effect 
through  January  31, 1999,  or  until 
superseded,  whichever  occurs  first. 

Available 

In  the  marketing  area  served  by  the 
Parker- Davis  Project  (P-DP). 

Applicable 

To  the  wholesale  power  customers  for 
firm  power  service  supplied  through 
one  meter  at  one  point  of  delivery, 
unless  otherwise  provided  by  contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  estabhshed  by 
contract. 

Monthly  Rate 
Step  One 

Demand  Charge:  $2.54  per  kilowatt  of 
billing  demand. 

Energy  Charge:  5.79  mills  per 
kilowatthour  of  use. 

Step  Two 

Demand  Charge:  $2.63  per  kilowatt  of 
billing  demand. 

Energy  Charge:  6.01  mills  per 
kilowatthour  of  use. 
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Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  demand  measured 
during  the  month  up  to,  but  not  in 
excess  of,  the  delivery  obligation  under 
the  power  sales  contract,  or  (2)  the 
contract  rate  of  delivery. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  capacity  and/or  energy  obligations, 
such  overrun  shall  be  billed  at  10  times 
the  above  rates. 

Adjustments 

For  Transformer  Losses 

If  delivery  is  made  at  transmission 
voltage  but  metered  in  the  low-voltage 
side  of  the  substation,  the  meter 
readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract. 

For  Power  Factor 

None.  The  customer  will  normally  be 
required  to  maintain  a  power  factor  at 
all  points  of  measurement  between  95- 
percent  lagging  and  95-percent  leading. 
Rate  Schedule  FD-FCT4 
(Supersedes  Rate  Schedule  PD-FCT3) 

United  States  Department  of  Enei:gy, 
Western  Area  Power  Administration. 
Parker-Davis  Project 

Schedule  of  Rate  for  Firm  Transmission 
Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
February  1, 1994. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1995,  and  remaining  in  effect 
through  January  31. 1999,  or  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Parker-Davis  Project  (P-DP). 

Applicable 

To  firm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  P-DP  system  at 
points  of  interconnection  with  other 
systems  and  transmitted  and  delivered, 
less  losses,  to  points  of  delivery  on  the 
P-DP  system  specified  in  the  service 
contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  hertz,  thiee- 
ohase.  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 
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Step  One 

Transmission  Service  Chai:ge:  $10.40 
per  kilowatt  per  year  for  each  kilowatt 
delivered  at  the  point  of  delivery, 
established  by  contract,  payable 
monthly  at  the  rate  of  $0.87  per 
kilowatt. 

Step  Two 

Transmission  Service  Charge:  $12.55 
per  kilowatt  per  year  for  each  kilowatt 
delivered  at  the  point  of  delivery, 
established  by  contract,  payable 
monthly  at  the  rate  of  $1.05  per 
kilowatt. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

Rate  Schedule  PD-FCT4 
(Supersedes  Rate  Schedule  PD-PCT3) 

United  States  Department  of  Energy, 
Western  Area  Power  Administration. 
Parker-Davis  Project 

Schedule  of  Rate  for  Firm  Transmission 
Service  of  Salt  Lake  City  Area 
Integrated  ProjecU  Power 

Effective 

Step  One:  The  first  day  of  the  first  fiill 
billing  period  beginning  on  or  after 
February  1, 1994. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1995,  and  remaining  in  effect 
through  January  31, 1999,  or  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Parker-Davis  Project  (P-DP) 
transmission  facilities. 

Applicable 

To  Salt  Lake  Gty  Area/Integrated 
Projects  (SLCA/IP)  Southern  Division 


customers  where  SLCA/IP  capacity  and 
energy  are  supplied  to  the  P-DP  system 
by  the  Colorado  River  Storage  Project 
(CRSP)  at  points  of  interconnection  with 
the  CRSP  system  and  for  transmission 
and  delivery  on  a  unidirectional  basis, 
less  losses,  to  Southern  Division 
customers  at  points  of  delivery  on  the 
P-DP  system  specified  in  the  service 
contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Step  One 

Transmission  Service  Charge:  $5.20 
per  kilowatt  of  the  maximum  allowable 
rate  of  delivery  and  metered  at  the 
voltages  and  points  of  delivery, 
established  by  contract,  payable 
monthly  at  the  rate  of  $0.87  per 
kilowatt. 

Step  Two 

Transmission  Service  Charge:  $6.27 
per  kilowatt  of  the  maximum  allowable 
rate  of  delivery  and  metered  at  the 
voltages  and  points  of  delivery, 
established  by  contract,  payable 
monthly  at  the  rate  of  $1.05  per 
kilowatt. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  the  contractor  and  contracting  officer 
or  their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract. 

Billing  for  Unauthorized  Overruns 

For  each  billion  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

Rate  Schedule  PD-NFT4 

(Supersedes  Rate  Schedule  PD-NFT3) 
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United  States  Department  of  Energy, 
Western  Area  Power  Administration, 
Parker-Davis  Project 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service 

Effecth'e  , 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
Febraary  1. 1994. 

Step  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1995,  and  remaining  in  effect 
through  January  31. 1999,  or  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Parker-Davis  Project  (P-DP) 
transmission  facilities. 

Applicable 

To  nonfirm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  P-DP  system  at 
points  of  interconnection  with  other 
systems,  transmitted  subject  to  the 
availability  of  transmission  capacity, 
and  delivered  on  a  unidirectional  basis, 
less  losses,  to  points  of  delivery  on  the 
P-DP  system  specified  in  the  service 
contract. 

Character  and  Condition  of  Service 

Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
vohages  and  points  of  delivery 
established  by  contract. 

Step  One 

Nonfirm  Transmission  Service 
Charge:  1.98  mills  per  kilowatthour  of 
the  scheduled  or  delivered 
kilowatthours  at  point  of  delivery, 
established  by  contract,  payable 
monthly. 

Step  Two 

Nonfirm  Transmission  Service 
Charge:  2.39  mills  per  kilowatthour  of 
the  scheduled  or  delivered 
kilowatthours  at  point  of  delivery, 
established  by  contract,  payable 
monthly. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovoltamperes  at 
delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  the  contractor  and  contracting  officer 
or  their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 
delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 


custoi  aer  in  accordance  with  the  service 
contn  ct. 

Issu  id  at  Washington,  DC,  February  18, 
1994 
Joel  K|  Bladow, 

Assistfnt  Administrator  for  Washington 


Liaiso  i 
IFR 

BILUNC 
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CODE  e4S0-01-«l 


ENVI  tONMENTAL  PROTECTION 
AGEr  CY 

[ER-F  RL-4708-81 

Envir  >nmentai  Impact  Statements  and 
Regu  ations;  Availability  of  EPA 
Comi  lents 

Avi  lilability  of  EPA  comments 
prepared  February  07, 1994  Through 
Febn  ary  11, 1994  pursuant  to  the 
Envii  snmental  Review  Process  (ERP), 
unde  Section  309  of  the  Clean  Air  Act 
and  £  ection  102(2)(c)  of  the  National 
Envii  anmental  Policy  Act  as  amended. 
Requ  ists  for  copies  of  EPA  comments 
can  fa  i  directed  to  the  Office  of  Federal 
Activ  ties  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  dn  ft  environmental  impact 
state]  lents  (EISs)  was  published  in  FR 
datec  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ER  'No.  D-AFS-L65205-ID.  Rating 
E02,  Sunshine  Timber  Sale. 
Impli  mentation,  Salmon  National 
Forej  t.  Cobalt  Ranger  District,  Big  Deer 
Creel ,  Lemhi  County,  ID. 

Su  nmary:  EPA  expressed 
envii  Qnmental  objections  based  on  the 
potei  tial  for  adverse  effects  to  existing 
bene  icial  uses  of  Panther  Creek  and  its 
tribu  aries  under  all  of  the  action 
alter]  latives.  Panther  Creek  and  its 
tribu  aries  have  been  listed  as  stream 
segm  mts  of  concern  by  the  State  of 
Idahi  I.  Several  of  the  alternatives  are 
also  lot  consistent  with  the  Salmon 
Nati<  nal  Forest  Land  and  Resource 
Mani  gement  Plan.  EPA  requested 
addi  ional  information  regarding  water 
qua!  ty  standards,  wetlands  effects,  the 
potei  itial  for  erosion  hazard,  mitigation 
effec  iveness,  site  specific  monitoring, 
nois(  effects  and  air  quality  effects. 

EfPNo.  D-AFS-L65208-AK.  Racing 
EC2,  Shamrock  Timber  Sales,  Timber 
Harv  3sting  and  Road  Construction, 
Stiki  le.Area,  Kupreanof  Island,  Tongass 
Natii  inal  Forest,  Implementation,  AK. 

Summary:  EPA  expressed 
envi]  onmental  concerns  based  on  the 
potei  ktial  for  adverse  effects  to  existing 
bene  icial  uses  of  streams  in  the 
Shai  irock  analysis  area  from  this  timber 
sale  Lnd  hitxae  timber  sales.  EPA 


requested  additional  information  about ' 
compliance  with  water  quality 
standards,  noise  effects,  site  specific 
monitoring  and  mitigation  effectiveness. 

Final  EISs 

ERP  No.  F-BPA-L08049-00. 
Alternating  Current  (AC)  Intertie 
Transmission  Facilities,  Capacity 
Ownership  and  Federal  Marketing  and 
Joint  Ventures,  Implementation,  \VA, 
OR,  ID,  MT.  CA,  NV,  UT,  NM.  AZ,  WY 
and  British  Columbia. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

ERP  No.  F-FRC-B05182-NH.  Upper 
Androscoggin  River  Basin  Hydroelectric 
Projects,  Issuance  of  New  Licenses/ 
Relicensing  for  Operation  of  Seven 
Hydroelectric  Projects,  Coos  County, 
NH. 

Summary:  EPA  expressed 
environmental  objections  in  that  the 
FEIS:  Did  not  resolve  the  issues  of  the 
scope  of  the  analysis,  range  of 
reasonable  alternatives,  cumulative 
impacts,  potential  wetland  impacts, 
water  quality  impacts  and  dioxin 
contaminated  river  sediments.  EPA 
recommended  that  a  supplemental  EIS 
be  prepared  to  assess  the  above  issues 
and  the  environmental  impacts  from  the 
modified  project. 

Dated:  February  2  2 . 1 994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

IFR  Doc.  94-4349  Filed  2-24-94;  8:45  ami 
BILUNC  COOE  6S«>-60-U 

[ER-FRL-4708-7I 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  February  14, 1994 
Through  February  18, 1994  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  940047,  Final  Supplement, 
AFS,  MT,  Beaver-Dry  Timber  Sales, 
Timber  Harvest  and  Road 
Construction,  Updated  Information, 
Implementation,  Helena  National 
Forest,  Lincoln  Ranger  District,  Lewis 
and  Clark  and  Powell  Counties,  MT, 
Due:  March  28, 1994,  Contact:  Maggie 
Pittman  (406)  449-5201. 
EIS  No.  940048,  Draft  EIS,  IBR.  UT, 
Narrows  Multi-Purpose  Water 
Development  Project,  Construction 
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and  Operation.  Funding.  Gooseberry 
Creek.  Manti-La  Sal  National  Forest, 
Sanpete  County,  UT,  Due:  April  20, 
1994.  Contact:  Ron  Willhite  (303) 
236-9336. 

EIS  No.  940049,  Draft  EIS.  USN.  RI. 
Davisville  Naval  Construction 
Battalion  Center.  Base  Reuse  and 
Development  Plan.  Implementation. 
Town  of  North  Kingstown. 
Washington  County.  RI.  Due:  April 
11. 1994,  Contact:  Robert 
Ostermueller  (215)  595-0759. 

EIS  No.  940050,  Final  EIS.  BPA,  WA, 
Tenaska  Washington  II  Generation 
Electric  Power  Plant  Construction. 
Operation  and  NPDES  Permits.  Pierce 
County.  WA,  Due:  March  28. 1994. 
Contact:  Carol  M.  Borgstrom  (800) 
472-2756. 

EIS  No.  940051.  Final  EIS.  AFS.  ID. 
Black  Pine  Gold  Mine  Expansion 
Project,  Implementation.  Plan  of 
Operation  Approval  and  Right-of-Way 
Permits.  Sawtooth  National  Forest, 
Buriey  Ranger  District.  Cassia  County. 
ID.  Due:  April  11. 1994.  Contact: 
Donald  E.  Peterson  (208)  678-0430. 

EIS  No.  940052.  Final  EIS.  UAF.  FL. 
Homestead  Air  Force  Base  (AFB) 
Disposal  and  Reuse.  Implementation. 
Dade  County,  FL,  Due:  March  28. 
1994.  Contact:  Lt.  Col.  Gary 
Baumgatel  (210)  536-3907. 

EIS  No.  940053.  Final  Supplement. 
COE.  MS.  Mississippi  Ri\'er  and 
Tributaries  Flood  Control  Plan, 
Updated  Information,  Yazoo  Projects. 
Yazoo  River  Basin,  several  counties. 
MS.  Due:  March  28. 1994.  Contact: 
Gary  Young  (601)  631-5906. 

EIS  No.  940054.  Final  Supplement, 
USA,  TT,  Kwajalein  Atoll  Ongoing 
and  Strategic  Defense  Initiative 
Activities.  Test  Range  Facility 
Construction  and  Support  Services. 
RepubUc  of  the  Marshall  Islands.  TT, 
Due:  March  28, 1994,  Contact:  D.  R. 
Gallier  (205)  955-3294. 

EIS  No.  940055,  Draft  EIS.  BLM.  WY. 
Enron  Burly  Field  Oil  and  Gas 
Leasing.  Permit  to  Drill.  Temporary 
Use  Permits,  COE  Section  404  Permit 
and  Right-of-Way  Grants.  Pinedale 
Resource  Area.  Sublette  County.  WY. 
Due:  April  18. 1994.  Contact:  Teresa 
Deakins (307)  382-5350. 

EIS  No.  940056.  Draft  EIS.  EPA,  FL, 
Tampa  Electric— Polk  1150  Megawatt 
Power  Station  Construction  and 
Operation.  NPDES  and  COE  Section 
404  Permits,  Polk  County.  FL,  Due: 
April  11, 1994.  Contact:  Heinz  J. 
Mueller  (404)  347-3776. 

EIS  No.  940057,  Final  Supplement, 
COE,  MI,  Sault  Ste.  Marie  Federal 
Facilities  Operation,  Maintenance  and 
Minor  Improvements,  Opening  Date 
Considerations.  Implementation, 


Chippewa  County,  MI.  Due:  March  28. 
1994.  Contact:  Thomas  M.  Freitag 
(313) 226-6753. 
EIS  No.  940058.  Draft  EIS,  AFS,  NV.  CA. 
East  Shore  Land  and  Resource 
Management  Plan.  Implementation, 
Lake  Tahoe  Basin  Management  Unit 
(LTBMU),  Washoe  and  Douglas 
Counties,  NV.  Due:  April  11. 1994, 
Contact:  Scott  Parsons  (916)  573- 
2600. 
EIS  No.  940059.  Draft  EIS.  FHW.  MT, 
US  93  (Somers  to  Whitefish  West) 
Transportation  Improvements, 
Funding  and  COE  Section  404  Permit. 
Glacier  National  Park  and  Flathead 
National  Forest.  Flathead  County.  MT, 
Due:  May  02, 1994.  Contact:  Dale 
Paulson  (406) 449-5305. 
EIS  No.  940060.  Final  Supplement, 
AFS,  CA.  WA.  OR.  Northern  Spotted 
Owl  Management  Plan,  Updated 
Information  concerning  Late- 
Successional  and  Old  Growth  Forest 
Related  Species  Within  the  Range  of 
the  Northen  Spotted  Owl.  OR.  WA 
and  CA.  Due:  March  28. 1994. 
Contact:  Robert  T.  Jacobs  (503)  326- 
7472. 

In  accordance  with  1502.9(c)(4)  of  the 
Council  of  Environmental  Quality  (CEQ) 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  alternative 
procedures  have  been  approved  by  the 
Council  for  the  filing  of  this  FSEIS  to 
allow  for  the  filing  and  publication  of 
the  NOA  in  the  same  week.  For  further 
information  contact  Elisabeth  Blaug 
(CEQ)  202-395-5754. 
EIS  No.  940061.  Draft  EIS.  UAF,  MO. 
Richards-Gebaur  Air  Force  Base 
Disposal  and  Reuse.  Implementation, 
Possible  Clean  Air  Act  Title  V, 
National  Pollutant  Discharge 
Elimination  System,  COE  Section  404. 
Hazardous  Waste  Treatment  Storage 
or  Disposal  Facility,  Archaeological 
Resources  Protection  Act  and 
Endangered  Species  Act  Section  10 
Permits,  Jackson  and  Cass  Counties, 
MO.  Due:  April  11, 1994,  Contact:  Lt. 
Col.  Gary  Baumgartel  (210)  536-3907. 

Amended  Notices 

EIS  No.  930432.  Draft  EIS.  AFS,  ID, 
Hazard  Helicopter  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction.  Payette  National  Forest. 
New  Meadows  Ranger  District.  Idaho 
County.  ID,  Due:  February  25, 1994. 
Contact:  Mike  Balboni  (208)  2634- 
0629.  Pubhshed  FR-1 1-30-93— 
Review  period  extended. 

EIS  No.  930445.  Draft  EIS.  AFS.  MO, 
Salem  and  Potosi  Ranger  Districts  Off- 
Highway  Recreational  Vehicle 
Opportunties,  Designation/ 
Nondesignation,  Mark  Twain  National 


Forest,  Implementation.  Crawford. 
Dent.  Iron.  Reynolds.  Shannon  and 
Washington  Counties,  MO,  Due: 
March  25. 1994,  Contact:  Darsan 
Wang  (314)  364-4621.  Published  FR 
12-23-93 — Review  period  extended. 

Dated:  February  22, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

[FR  Doc.  94-4350  Filed  2-24-94;  8:45  am) 
MJJNO  OOOE  6SaO-60-U 


[WH-FR-4e4-2-7] 

State  and  Local  Assistance;  Grants  for 
State  Water  Pollution  Control 
Revolving  Funds  (Title  VI)  Under  the 
Clean  Water  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  allotment. 


SUMMARY:  The  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1994.  (the 
Act)  provides  $1,218,000,000  to 
capitalize  State  Revolving  Fund  (SRF) 
programs  authorized  by  Title  VI  of  the 
Clean  Water  Act  (CWA).  This  notice  sets 
forth  the  State  allotments  for  fiscal  year 
1994  for  their  SRF  programs.  It  also 
provides  notice  that  one-half  of  one 
percentum  of  the  appropriation. 
$6,090,000  is  reserved  for  grants  to 
Indian  Tribes  and  Alaska  Native 
Villages  to  construct  sewage  treatment 
facilities. 

FOB  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  B.  Fitch,  Program 
Management  Branch.  Municipal 
Support  Division,  Office  of  Wastewater 
Enforcement  and  Compliance.  (202) 
260-5858. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  No.  103-124,  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1994. 
provides  $1,218,000,000  to  capitalize 
SRF  programs  authorized  by  Title  VI  of 
the  CWA.  Section  604(a)  of  the  CWA 
requires  that  funds  appropriated  for 
Title  VI  for  fiscal  years  1987-1990  be 
allotted.in  accordance  with  the  table  in 
section  205(c)(3)  of  the  CWA.  Congress 
has  given  the  Agency  no  instruction 
regarding  the  allotment  of  fiscal  year 
1994  funds.  In  the  absence  of 
Congressional  action,  the  Agency  will 
allot  the  fiscal  year  1994  funds  in 
accordance  with  the  table  in  section 
205(c)(3)  except  as  described  below. 
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Indian  Tribes  Adjustment 

Public  Law  102-389  authorized  the 
Administrator  to  reserve  up  to  one-half 
of  one  percentum  of  the  funds 
appropriated  in  fiscal  year  1993  and 
thereafter  for  the  State  Revolving  Funds 
for  making  grants  to  Indian  Tribes  and 
Alaska  Native  Villages  for  construction 
of  wastewater  treatment  facilities.  The 
full  amount  is  hereby  reserved  to  be 
administered  under  the  Indian  Set- 
Aside  Program  authorized  by  section 
518(c}  of  the  CWA.  These  funds  will  be 
allotted  to  the  Indian  Tribes  and  Alaska 
Native  Villages  based  on  the  1990 
Indian  Set-Aside  Project  Priority  List 
published  in  the  Federal  Register 
December  21, 1990.  Projects  were 
ranked  on  this  Priority  List  based  on 
water  quaUty  and  public  health  criteria. 
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Trust  ■erritory  Adjustment 

In  Public  Law  No.  99-658,  Congress 
approv  id  a  Compact  of  Free  Association 
for  the  Trust  Territories*  members.  Two 
entities ,  the  Federated  States  of 
Micron  esia  and  the  Republic  of  the 
Marshi  il  Islands  have  implemented 
Compa  :ts  and  are  no  longer  eligible  for 
grants  i  inder  Title  VI.  At  the  effective 
date  of  this  allotment  the  Republic  of 
Palau  I  as  yet  to  implement  a  Compact 
of  Free  Association,  and,  xmder  Public 
Law  N(  I.  99-239.  section  105(h)(2), 
remain :  eUgible  for  Title  VI  grants. 
Funds  hat  otherwise  would  have  been 
allotte<  to  the  Federated  States  of 
Micron  esia  and  the  Republic  of  the 
Marshi  11  Islands  are  redistributed  to  the 
States  I  nd  Territories  by  proportionally 
increas  ng  their  respective  shares  of  the 


State 


Alat>ama 

Alaska 

Arizona 

Arkansas 

California 

Cotorado 

Connecticut 

Delaware 

Dist  of  Columbia 

Ftorida 

Georgia  „ 

Hawaii  

Idaho 

Illinois 

Indiana 

towa 

Kansas  

Kefrtucky  , 

Louisiana 

Maine  _. 

Maryland  

Massachusetts  .... 

Michigan 

Minrtesota 

Mississippi , 

Missouri 

Montana . 

Nebraska 

Nevada  „ 

New  Hampshire  . 

New  Jersey  

New  Mexico  

New  York  

North  Carolina  .... 

North  Dakota 

Ohio 

Oklahoma _ 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  ... 
South  Dakota  ..... 

Tennessee  „. 

Texas  

Utah 

Vermont 

Virginia  

Washington  


appropriation  as  shown  in  the  column 
titled  "Allotment  Formula  After  Trust 
Territory  Adjustments."  The  actual 
allotments  resulting  from  the  adjusted 
allotment  shares  are  shown  in  the 
column  titled  "fiscal  year  1994  State 
Allotment."  The  table  at  the  end  of  this 
notice  Usts  the  amount  of  funding  made 
available  to  each  State.  These  funds  are 
available  for  obligation  imtil  September 
30, 1995.  Grants  from  the  allotments 
may  be  awarded  as  of  the  date  that  the 
funds  were  issued  to  the  Regional 
Administrators  by  the  Comptroller  of 
EPA. 

Dated:  February  18. 1^94. 
Carol  M.  Browner, 

Administrator. 


Altotment  for- 
mula 


0.011309 

0.006053 

0.006831 

0.006616 

0.072333 

0.008090 

0.012390 

0.004965 

0.004965 

0.034139 

0.017100 

0.007833 

0.004965 

0.045741 

0.024374 

0.013688 

0.009129 

0.012872 

0.011118 

0.007829 

0.024461 

0.034338 

0.043487 

0.018589 

0.009112 

0.028037 

0.004965 

0.005173 

0.004965 

0.010107 

0.041329 

0.004965 

0.111632 

0.018253 

0.004965 

0.056936 

0.008171 

0.011425 

0.040062 

0.006791 

0.010361 

0.004965 

0.014692 

0.046226 

0.005329 

0.004965 

0.020698 

0.017588 


AHotment  for- 
mula after  trust 
tenitory  adjust- 
ment 


0.011320 
0.006059 
0.6837 
0.006622 
0.072400 
0.008098 
0.012402 
0.004970 
0.004970 
a034171 
0.017116 
0.007840 
0.004970 
0.045783 
0.024397 
0.013701 
0.009137 
0.012884 
0.011128 
0.007836 
0.024484 
0.034370 
0.043527 
0.018606 
0.009120 
0.028063 
0.004970 
0.005178 
0.004970 
0.010116 
0.041367 
0.004970 
0.111736 
0.018270 
0.004970 
0.056989 
0.008179 
0.011436 
0.040099 
0.006797 
0.010371 
0.004970 
0.014706 
0.046269 
0.005334 
0.004970 
0.020717 
0.017604 


Fiscal  year  1994 
title  VI  state  allot- 
ment 


SI  3.71 8.200 

7,342,500 

8.286,200 

8,025.400 

87,742.500 

9.813,500 

15.029.500 

6.022.700 

6,022,700 

41,411,800 

20,742,900 

9,501,700 

6.022,700 

55,485,500 

29.566,500 

16,604,000 

11,073,800 

15.614,200 

13,486,500 

9.496,900 

29,672,100 

41.653,200 

52,751,300 

22,549,100 

11,053,200 

34,009,900 

6,022.700 

6.275,000 

6,022,700 

12.260.200 

50,133,600 

6,022,700 

135,413,900 

22,141,500 

6,022.700 

69.065.400 

9.911.700 

13,858.900 

48,596,600 

8,237,700 

12,568,300 

6,022,700 

17,821,900 

56,073,800 

6,464,300 

6,022.700 

25.107.400 

21.334,900 


Federal  Register  /  Vol.  59,  No.  38  /  Friday.  February  25.  1994  /  Notices 


9213 


State 


West  Virginia 

Wisconsin 

Wyoming  _, 

American  Samoa  .. 

Guam  

Northern  Marianas 

Puerto  Rico  

Pacific  Trust  Terr  .. 
Virgin  Islands  


State  Totals .. 
Indian  Tribes 


Total  All  Funds 


Allotment  for- 
mula 


0.015766 
0.027342 
0.004965 
0.000908 
0.000657 
0.000422 
0.013191 
0.000367 
0.000527 


0.999072 


Alk>tmenl  for- 
mula after  trust 
territory  adjust- 
ment 


0.015781 
0.027367 
0.004970 
0.000909 
0.000658 
0.000422 
0.013203 
0.000367 
0.000527 


1.000000 


Fiscal  year  1994 
title  VI  state  aUot- 


19.124.700 

33,166,800 

6,022.700 

1.101.400 

797.000 

511.900 

16,001,200 

445200 

639,300 


1.211,910.000 
6,090,000 


1.218.000.000 


IFR  Doc.  94-4370  Filed  2-24-94;  8:45  am) 

BILUNQ  CODE  tStOSO-tt 

[FRL-4842-5] 

Notice  Of  Open  Meeting  of  the 
Superfund  Evaluation  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  Public  Law  92463  (the  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  on  February  24, 
1994  of  the  Superhmd  Evaluation 
Committee.  The  Superfund  Evaluation 
Committee  is  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The 
Subcommittee  will  offer  comments  on 
the  proposed  Superfund  legislation  and 
discuss  its  role  in  the  reauthorization 
process.  The  Subcommittee  was 
scheduled  to  meet  on  February  11, 1994 
will  be  reconvened  on  Februar>'  24, 
1994.  The  earlier  meeting  was  canceled 
due  to  the  snow  storm.  The  meeting  on 
the  24th  will  also  take  place  at  the  Hyatt 
Regency  Hotel  (2799  Jefferson  Davis 
Highway.  (Crystal  City)  Arlington, 
Virginia)  from  2-6  p.m.  Interested 
parties  may  call  the  RCRA/Superfund 
Hotline  at  1-800-424-9346.  703-920- 
9810,  or  1-800-553-7672  (TDD)  for 
copies  of  the  materials  EPA  is  providing 
to  the  Committee. 

The  Deputy  Administrator  of  the  EPA 
has  called  this  emergency  meeting  on 
short  notice  to  solicit  timely  input  from 
Committee  members.  Written  comments 
of  preferably  not  mOre  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401  M  Street 
SW.,  Washington,  DC  20460.  mail  code, 
1601  or  phone,  202-260-7567.  or  fax, 
202-260-3682.) 


Dated:  February  17, 1994. 
Gordon  Schisler, 

Acting  NACEPT  Designated  Federal  Official. 
[PR  Doc.  94-4373  Filed  2-24-94;  8:45  am] 

BILUNQ  CODE  UeO-SO-M 


[FRL-4841-S] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Policy  Integration  Project,  Lead 
Subcommittee;  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  Lead  Subcommittee  of  the  Policy 
Integration  Project  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
During  the  meeting,  to  be  held  on 
Thursday,  March  10,  the  Lead 
Subcommittee  will  discuss  its  final  draft 
report  and  recommendations. 
DATES:  The  Subcommittee  will  meet  on 
March  10, 1994,  The  meeting  will  start 
at  9  a.m.  and  end  at  4:30  p.m. 
ADDRESSES:  Bighom  Room,  U.S.  EPA 
Regional  Office.  999  18th  Street,  Denver. 
CO  80202.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L  Hardaker,  Designated  Federal 
Official,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-9741. 

Dated:  February  10, 1994. 
Robert  L.  Hardaker. 

Designated  Federal  Official,  Lead 

Subcommittee. 

IFR  Doc.  94-4226  Filed  2-24-94;  8:45  am] 

BILUNG  CODE  SS6fr-50-M 


tOPP-60774;  FRL-47S9-1] 

Receipt  of  Notification  of  Intent  to 
Conduct  Small-scale  Field  Testing: 
Nonlndigenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  received  from  the 
Department  of  Plant  Pathology.  Cornell 
University.  Geneva  Campus,  a 
notification  of  intent  to  conduct  small- 
scale  field  testing  on  grape  vines  in  the 
State  of  New  York  of  a  strain  of 
Agrobacterium  vitus  which  was 
originally  isolated  in  South  Africa. 

DATES:  Comments  must  be  received  on 
or  before  March  11. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of  . 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  C.  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  (703)-305-6900. 
SUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  fleld  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act"  of  June  26, 1986  (51  FR  23313). 
was  received  on  December  2. 1993,  from 
Cornell  University,  Department  of  Plant 
Pathology,  New  York  State  Agricultural 
Experiment  Station,  Geneva,  NY  14456- 
0462.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of  a 
nonindigenous  strain  of  Agrobacterium 
Vitus  originally  isolated  in  South  Africa 
for  the  control  of  crown  gall  on  grape 
vines.  This  strain  is  a  nonpathogenic 
strain  of  a  species  of  bacteria  which  is 
commonly  detected  in  vinyards 
worldwide.  The  proposed  field  tests 
would  be  conducted  in  the  State  of  New 
York  on  a  total  area  of  less  than  10 
acres. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  February  8. 1994. 

Stephen  L.  lohnson. 

Acting  Director.  Begistration  Division,  Office 
of  Pesticide  Programs. 

|FR  Docr94-4210  Filed  2-24-94;  8:45  ami 
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[OPP-190002C:  FRL-4759-«] 

State  PestickJe  Residue  Removal 
Compliant  Programs;  Notice  of 
Interim  Determination  of  Adequacy; 
Correction 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  of  Interim 
Determination  of  Adequacy  of  Certain 
State  Programs  published  Friday, 
December  17, 1993.  (58  FR  65989).  The 
Notice  inadvertently  omitted  the  State 
of  New  Mexico  from  the  list  of  States  on 
page  65990  which  submitted  a 
commitment  to  conduct  the  activities 
outlined  in  the  August  18, 1993  Policy 
Statement  on  Interim  Determination  of 


Adequ  acy  of  State  Pesticide  R^sidue 
Remoi  al  Compliance  Programs.  The 
Notice  is  hereby  corrected  by  adding 
'New  Mexico"  to  the  list  of  States 
which  have  received  an  interim 
detem  ination  of  adequacy  of  their  State 
pestic  de  residue  removal  compliance 
progra  n. 

ADDRE  ISES:  Anyone  wishing  to  review 
the  Sti  te  submission  may  do  so  in 
persor ,  from  8  a.m.  to  4  p.m.,  Monday 
throu^  1  Friday,  excluding  legal 
holida  rs,  at  the:  Public  Docket  Room, 
1132,  CM  #2, 19921  Jefferson 
lighway,  Arlignton.  VA. 


Room 
Davis 

FOR  FttTTHER 
Phylli 


INFORMATION  CONTACT: 
Flaherty,  Office  of  Compliance 
Monitoring  (7204W),  401  M  St.,  SW., 
Washi  igton  DC  20460,  telephone  (703) 
308-8  183,  facsimile  (703)  308-8285. 


Datei 


:  February  15, 1994. 

Carol  1 1.  Browner, 

Admin  strator. 

IFR  Do  :.  94-4377  Filed  2-24-94;  8:45  ami 
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FEDE  (AL  COMMUNICATIONS 
com  ISSION 

tRepoi :  No.  1] 

Petiti<  ns  for  Reconsideration  and 
Ciarifi  Mtion  of  Actions  in  Rulemaking 
Proce  idings 

Februa  y  16, 1994. 

Peti  ions  for  reconsideration  and/or 
ciarifi  :ation  have  been  filed  in  the 
Comn  ission  rulemaking  proceedings 
listed  Ji  this  Public  Notice.  The  full  text 
of  thei  e  documents  are  available  for 
viewii  ig  and  copying  in  room  616. 1919 
M  Stn  et  NW..  Washington,  DC,  by 
conta<  ting  Donna  Viert  ((202)  254-6530) 
or  ma; '  be  obtained  from  the 
Comn  ission's  copy  contractor  ITS,  Inc. 
((202)  857-3800).  Oppositions  to  these 
petitions  must  be  filed  March  14, 1994. 

:tion  1.4(b)(1)  of  the 
Comniission's  rules  (47  CFR  1.4(b)(1)). 
to  an  opposition  must  be  filed 
10  days  after  the  time  for  filing 
oppo^tions  has  expired. 

Sut  'ect:  Format  Requirements  for 
Plead  ng  and  Documents:  Amendment 
1.49  of  the  Commission's 
FCC  93-448).  Filed:  3. 

Action  by  the  General  Counsel. 
Feder:  Ck)minunications  Commission. 
Willia  a  F.  Caton, 
Acting  Secretary. 


ics 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  Information  Collection 
submitted  to  OMB  for  review  and 
approval  imder  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Public  Disclosure  By  Banks. 

Form  Number:  N/A. 

OMB  Number:  3064-0090. 

Expriration  Date  of  Current  OMB 
Clearance:  February  28,  1994. 

Frequency  of  Response:  Annually. 

Respondents:  Insured  State 
nonmember  banks  and  thrifts. 

Number  of  Respondents:  7,310. 

Number  of  Respondents  Per 
Respondent:  1. 

Total  Annual  Responses:  7,310. 

Average  Number  of  Hours  Per 
Response:  0.5. 

Total  Annual  Burden  Hours:  3,655. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0090,  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW..  Washington,  DC  20429. 

Comments:  Comments  oh  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
April  26. 1994. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 

SUPPLEMENTARY  INFORMATION:  FDIC 

regulations,  at  12  CFR  350.  require 
insured  state  nonmember  banks  and 
thrifts  to  provide  basic  information 
about  themselves  to  shareholders, 
borrowers,  depositors,  and  others  to 
whom  they  offer  banking  services. 

Dated:  February  17;  1994. 


Federal 
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Federal  Deposit  Insurance  Corporatioa. 

Robot  E.F«MmuB. 

Acting  Executive  Secretary. 

IFR  Doc  94-4210  Filed  2-24-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

CNB  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  t}y;  and 
Mergers  of  Bank  Hokfing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  tliese  applications 
must  be  receivod  not  later  than  March 
21. 1994. 

A.  Federal  Reserve  Bank  of  St.  Loais 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  CNB  Bancshares.  Inc.,  Evans\'ille. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Union  Bank  &  Trust 
Company,  Morganfiold,  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  DuRoc  Investment  Company.  Table 
Rock,  Nebraska;  to  acquire  100  percent 
of  the  voting  shares  of  State  Bank  of 
Table  Rock,  Table  Rock,  Nebraska. 

2.  Stockmen's  Management  Company, 
Rushville,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of 
Blackpipe  State  Bank,  Martin.  South 
Dakota. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 


Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

J.  Bancwest  Financial  Corporation. 
Walla  Walla.  Washington;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
the  West,  Walla  Walla,  Washington. 

2.  Central  Bancorporation, 
Wenatchee,  Washington;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bank  Washington.  Omak.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  18. 1994. 
|enni£er  ).  ^oluison. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-4294  Filed  2-24-94;  8:45  ami 
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First  Bankshares  of  West  Point,  Inc.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-2890)  published  on  page  6032  of  the  ' 
issue  for  Wednesday.  Febniary  9. 1994. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  First 
Bankshares  of  West  Point,  Inc.  is  revised 
to  read  as  follows: 

1.  First  Bankshares  of  West  Point. 
Inc.,  West  Point.  Georgia;  to  acquire  an 
additional  16.1  percent  of  the  voting 
shares  of  First  Peoples  Bank.  Pine 
Mountain.  Georgia,  for  a  total  of  21.0 
percent 

Comments  on  this  application  must 
be  received  by  March  4. 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  18, 1994. 
lenniiH- 1.  lohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-4285  Filed  2-24-94;  845  em] 
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First  Ctiicago  Corporation;  Application 
to  Engage  in  Certain  NonlMnking 
Activities 

First  Chicago  Corporation,  Chicago. 
Illinois  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23  of 
the  Board's  Regulation  Y  (12  CFR 
225.23).  to  engage  de  novo  through  its 
wholly  owned  subsidiary.  First  Oiicago 
Capital  Markets.  Inc.,  Chicago,  Illinois 
(Company),  in  the  following  nonbanking 
activities: 

1.  Underwriting  and  dealing  in.  to  a 
limited  extent,  all  types  of  debt 
securities,  including  sovereign  debt 
securities,  municipal  revenue  bonds, 
mortgage-related  securities,  consumer 
receivable-related  securities. 


commercial  pa(>er,  corporste  debt 
securities,  convertible  debt  securities, 
and  debt  securities  issued  by  a  trust  or 
other  vehicle  secured  by  or  representing 
interests  in  debt  obli^tions; 

2.  Acting  as  agent  in  the  private 
placement  of  all  types  of  seoirities,  and 
providing  related  advisory  sen-ices; 

3.  Purchasing  and  selling  all  types  of 
securities  as  a  "riskless  principal",  on 
the  order  of  customers: 

4.  Providing  full-service  securities 
brokerage  services,  pursuant  to  § 
225.25(b)(15)(ii)  of  Regulation  Y; 

5.  Providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  swaps,  caps,  and  similar 
transactions  relating  to  interest  rates, 
currency  exchange  rates  or  prices,  and 
economic  and  financial  indices,  and 
similar  transactions,  pursuant  to  § 
225.25(b)(4Mvi)(A)(2)  of  Regulation  Y; 
and 

6.  Providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  swaps,  caps,  and  similar 
transactions  relating  to  commodity 
prices  and  commodity  indices,  and 
similar  transactions. 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States. 

Closely  Related  to  Banking  Standard 

Section  4(cM8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banidng  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act.  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System.  516  F.2d  1229  (D.C.  Qr. 
1975).  These  considerations  are: 

(1)  Whether  banks  generally  iiave  in 
fact  provided  the  proposed  services; 

(2)  Whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  sen-ices; 
and 

(3)  Whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  semces  as  to  require  their 
prox-ision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
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banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  certain  of  the  proposed  activities, 
when  conducted  within  the  limitations 
established  by  the  Board  in  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(4)  and  (15)  (certain 
investment  and  fmancial  advisory 
services  and  full-service  brokerage 
activities). 

Applicant  also  maintains  that  the 
Board  previously  has  determined  by 
order  that  several  of  the  other  proposed 
activities,  when  conducted  within  the 
limitations  established  by  the  Board  in 
its  previous  orders,  are  closely  related  to 
banking,  and,  where  applicable, 
consistent  with  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377).  See,  e.g., 
J. P.  Morgan  &■  Co.  Incorporated,  et  al., 
75  Federal  Reserve  Bulletin  192  (1989), 
afpd  sub  nom.  Securities  Industries ' 
Ass'n  V.  Board  of  Governors  of  the 
Federal  Reserve  System,  900  F.2d  360 
(D.C.  Cir.  1990),  Order  Approving 
Modifications  to  the  Section  20  Orders, 
75  Federal  Reserve  Bulletin  751  (1989), 
Order  Approving  Modifications  to  the 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  226  (1993).  and  Supplement  to 
Order  Approving  Modifications  to 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  360  (1993)  (underwriting  and 
dealing  activities);  and  Bankers  Trust 
New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989)  (private 
placement  and  riskless  principal 
activities). 

Applicant  maintains  that  Company 
will  conduct  the  foregoing,  previously 
approved  activities  in  conformity  with 
the  conditions  and  limitations 
established  by  the  Board  in  prior  cases. 

Applicant  further  states  that  the 
proposed  advisory  services  relating  to 
swaps  and  other  transactions  based 
upon  commodity  prices  or  commodity 
indices  are  closely  related  to  banking 
within  the  meaning  of  the  BHC  Act.  In 
this  regard,  Applicant  maintains  that 
banks  currently  provide  such  services, 
and  argues,  inter  alia,  that  the  New  York 
State  Banking  Department  and  the 
Oifice  of  the  Comptroller  of  the 
Currency  have  permitted  banks  under 
their  respective  jurisdictions  to  engage 
in  these  activities,  subject  to  certain 
limitations.  See  Letter  from  New  York 
State  Banking  Department  dated 
November  14, 1988;  OCC  Interpretive 
Letter  No.  494  Pecember  20, 1989); 
OCC  Interpretive  Letter  No.  507  (May  5, 
1990). 
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Pt  oper  Incident  to  Banking  Standard 

n  order  to  approve  the  proposal,  the 
B(  ard  must  determine  that  the  proposed 
ac  ;ivities  to  be  conducted  by  Company 
"c  jn  reasonably  be  e.xpected  to  produce 
hi  nefits  to  the  public,  such  as  greater 
cc  [ivenience,  increased  competition,  or 
ge  ns  in  efficiency,  that  outweigh 
p(  ssible  adverse  effects,  such  as  undue 
cc  ncentration  of  resources,  decreased  or 
ui  fair  competition,  conflicts  of 
in  erests,  or  unsound  banking 
pi  ictices."  12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  proposal 
w  11  produce  public  benefits  that 
•o;  tweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
th  i  proposal  will  enhance  competition 
ar  d  efficiency.  In  addition.  Applicant 
St  ites  that  the  proposed  activities  will 
n<  t  result  in  adverse  effects  such  as  an 
ui  due  concentration  of  resources, 
d«  creased  or  unfair  competition, 
cc  nflicts  of  interest,  or  unsound  banking 
pi  ictices. 

in  publishing  the  proposal  for 
c(  mment.  the  Board  does  not  take  a 
p(  sition  on  issues  raised  by  the 
pi  oposal.  Notice  of  the  proposal  is 
pi  iblished  solely  in  order  to  seek  the 
vi  3WS  of  interested  persons  on  the 
is  ;ues  presented  by  the  application,  and 
d(  <es  not  represent  a  determination  by 
tl  9  Board  that  the  proposal  meets  or  is 
h  ;ely  to  meet  the  standards  of  the  BHC 
A:t. 

Any  comments  or  requests  for  hearing 
si  ould  be  submitted  in  writing  and 
re  :eived  by  William  W.  Wiles, 
S(  cretary.  Board  of  Governors  of  the 
F(  deral  Reserve  System,  Washington, 
D  C.  20551,  not  later  than  March  14, 
1!  94.  Any  request  for  a  hearing  on  this 
a|  plication  must,  as  required  by  § 
2(  2.3(e)  of  the  Board's  Rules  of 
P;  ocedure  (12  CFR  262.3(e)),  be 
ac  companied  by  a  statement  of  the 
re  3sons  why  a  written  presentation 
w  )uld  not  suffice  in  lieu  of  a  hearing, 
ic  Bntifying  specifically  any  questions  of 
fd  ;t  that  are  in  dispute,  summarizing  the 
e\  idence  that  would  be  presented  at  a 
h<  aring,  and  indicating  how  the  party 
c(  mmenting  would  be  aggrieved  by 
a|  proval  of  the  proposal.  This 
a|  plication  may  be  inspected  at  the 
ol  Tices  of  the  Board  of  Governors  or  the 
F(  deral  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
S]  stem,  February  18, 1994. 
)e  mifer  J.  Johnson, 

A  sociate  Secretary  of  the  Board. 

IF  ?  Doc.  94-4286  Filed  2-24-94:  8:45  ami 
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Fleet  Financial  Group,  Inc., 
Providence,  Rhode  Island;  Request  for 
an  Exemption  From  Tying  Provisions 

Fleet  Financial  Group.  Inc., 
Providence.  Rhode  Island  (Fleet),  has 
requested,  pursuant  to  section  106(b)  of 
the  Bank  Holding  Company  Act 
Amendments  of  1970  (12  U.S.C.  1971  et 
seq.)  (Section  106(b)).  that  the  Board 
grant  exemptions  to  permit  Fleet's 
subsidiar>'  banks  (Fleet  Banks)  to  vary 
the  consideration  charged  for  a  deposit 
account  based,  in  part,  on: 

(1)  A  customer's  balance  on  a  credit 
card  issued  or  assumed  by  Fleet  Bank  of 
New  York.  Albany.  New  York  (Fleet- 
NY):i  and 

(2)  A  customer's  investment/securities 
balance  maintained  at  Fleet's 
subsidiary.  Fleet  Brokerage  Securities, 
Inc.,  Providence,  Rhode  Island  (Fleet 
Brokerage). 2 

All  procJucts  offered  as  part  of  these 
arrangements  will  be  separately 
available  to  customers  at  market  prices. 

Section  106(b)  permits  a  bank  to  fix  or 
vary  the  consideration  for  extending 
credit  or  furnishing  services  on 
condition  or  requirement  that  a 
customer  also  obtain  a  traditional  bank 
product  (loan,  discount,  deposit  or  trust 
service)  from  that  bank.  However, 
Section  106(b)  prohibits  a  bank  from 
engaging  in  these  same  activities  on 
condition  that  the  customer  obteiln  any 
additional  credit  or  services  from  any 
affiliate.  The  Board  may.  by  regulation 
or  order,  grant  exceptions  that  are  not 
contrary  to  the  purposes  of  the  section. 

The  Fleet  Banks  currently  offer 
customers  a  deposit  service,  the  Fleet 
One  Account,  for  which  the  monthly  fee 
is  waived  if  a  depositor  maintains  a 
minimum  balance  in  certain  products 
offered  by  the  bank.  Fleet  proposes  that 
the  Fleet  Banks  be  permitted  to  take  into 
account  a  customer's  credit  card  balance 
at  Fleet  Bank-NY  and  the  investment/ 
securities  balance  at  Fleet  Brokerage  in 
calculating  the  required  minimum 
balance. 

Fleet  argues  that  no  anticompetitive 
effects  would  result  from  this  proposal 
because  no  Fleet  Bank  possesses 
sufficient  market  power  in  any  relevant 
banking  market  to  force  a  customer  to 
purchase  any  other  product  or  service. 
In  addition,  other  significant  financial 
institutions  compete  aggressively  with 
the  Fleet  Banks  in  these  markets  and  no 


>  Fleet  has  announced  Its  plan  to  consolidate  the 
credit  card  operations  of  the  Fleet  Banlu  into  Fleet 
Bdnk-NY. 

>  In  determining  the  consideration  charged  for  the 
deposit  account,  a  Fleet  Bank  also  will  consider 
traditional  bank  products  purchased  bt)m  that  bank 
and  a  customer's  balance  in  an  unaffiliated  open- 
end  mutual  fur>d  advised  by  Fleet  Investment 
Adviaon,  Providence,  Rhode  Island. 


Fleet  Bank  has  the  power  to  exercise  a 
dominant  influence  over  any  market 

Fleet  also  argues  that  the  proposal 
will  promote  competition  and  will  not 
limit  the  availability  of  products  to 
consumers  because  the  deposit  service 
offered  by  the  Fleet  Banks,  as  well  as  the 
credit  cards  offered  by  Fleet  Bank-NY 
and  the  brokerage  services  offered  by 
Fleet  Brokerage,  will  be  separately 
available  to  customers  at  market  prices. 
In  this  regard.  Fleet  contends  that  both 
the  market  for  credit  cards  and  the 
market  for  retail  brokerage  services  are 
national  in  scope  and  very  competitive. 

Notice  of  Fleet's  request  is  pubUshed 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  request  and  does  not 
represent  a  determination  hy  the  Board 
that  the  request  meets  or  is  likely  to 
meet  the  stanclards  of  Section  106(b). 
The  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles,  Secretary 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551, 
not  later  than  March  25, 1994. 

Board  of  Govenrore  of  the  Federal  Reserve 
System,  February  18. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  94-4287  Filed  2-24-94;  8:45  am) 
WUMQ  CODE  621041-P 


Parte  National  Corporatfon.  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
(X)mpany  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pmnissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  (xmducted 
throuchout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  a(x:epted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  aa 


greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfoir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identif>'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indic:ated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  21, 1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Park  National  Corporation, 
Newark.  Ohio;  to  acquire  Scope  Leasing, 
Inc.,  Columbus,  Ohio,  and  thereby 
engage  in  f>ermissibie  leasing  activities 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Baylor  Bancshares.  Inc..  Seymour. 
Texas;  to  expand  the  geographic  scope 
of  the  operations  of  Baylor  Mortgage 
Company,  Inc.,  Jeffersonville,  Indiana, 
and  thereby  engage  in  making, 
acquiring,  or  servicing  loans  for  itself  or 
for  others,  and  in  loan  marketing  and 
advisory  services  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  now  be  conducted 
throughout  the  State  of  Texas. 

Board  of  Govemots  of  the  Federal  Reserve 
System,  February  18, 1994. 

Jennifer  J.  Jolinson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-4288  Filed  2-24-94;  8:45  am] 
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Buckner  Woodford,  IV.  et  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  acxepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  WTiting  to  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  17. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Buckner  Woodford.  IV.  Paris. 
Kentucky;  to  acquire  an  additional  0.34 
percent  for  a  total  of  9.73  percent;  Susan 
Y.  Woodford,  to  acquire  0.34  percent; 
and  Buciuier  Woodford  V  and  Randall 
B.  Woodford,  to  each  acquire  0.13 
percent  of  the  voting  shares  of  Bourbon 
Bancshares.  Inc..  Paris.  Kentucky,  and 
thereby  indirec:tly  acquire  Bourbon- 
Agricultural  Deposit  Bank  &  Trust. 
Paris.  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  fames  Lee  Blin.  Cedar  Rapids,  Iowa; 
Gregory  August  Bruening  and  Keith 
Bernard  Bruening.  both  of  Decorah. 
Iowa;  Willis  McNeil  Bywater  and  Linda 
Ann  Brown  Bywater,  both  of  Iowa  City. 
Iowa;  Willis  Wayne  Crees.  Waterioo. 
Iowa;  Collin  Wilbum  Fritz.  Peoria. 
Arizona;  Vernon  Clare  Hofhnan. 
Independence,  Iowa;  William  Allan 
Kuehn.  Sumner.  Iowa;  Thomas  James 
Sexton,  St.  Paul,  Minnesota;  and 
Timothy  Andrew  Sexton.  Randalia, 
Iowa;  and  Gary  Foster  Short, 
Independence,  Iowa;  to  ac:quire  68.35 
percent  of  the  voting  shares  of 
Independence  Bancshares.  Inc. 
Independence,  Iowa,  and  thereby 
indirectly  acquire  Security  State  Bank, 
Independence,  Iowa;  and  First  State 
Bancorporation,  Inc.,  Independence. 
Iowa,  and  thereby  indirectly  acquire 
Northwest  Security  Bank,  Sumner, 
Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  18, 1994,, 
Jennifer  J.  Jolinson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  94-4289  Filed  2-24-»4;  S.-45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Fqod  and  Drug 
Administration  (FDA7>This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  March  17  and 
18. 1994,  8:30  a.m.,  Plaza  Ballroom, 
Holiday  Inn,  8777  Georgia  AVe..  Silver 
Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  March  17, 1994, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long: 
closed  committee  deliberations,  9:30 
a.m.  to  4:30  p.m.;  open  committee 
discussion,  March  18, 1994,  8:30  a.m.  to 
3  p.m.;  Ermona  B.  McGoodwin  or  Mary 
Elizabeth  Donahue,  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
infectious  and  ophthalmic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  p)erson  before  March  11, 1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  On 
March  17, 1994.  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information.  This  portion  of 
the  meeting  will  be  closed  to  permit 
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d  scussion  of  this  information  (5  U.S.C 
5  i2b(c)(4)).  . 

Open  committee  discussion.  On 
K  arch  18, 1994,  the  committee  will 
d  scuss  new  drug  applications  (NDA's) 
21 1-266  and  20-271,  Megalone® 
(f  eroxacin),  Hoffmann-La  Roche,  Inc., 
ta  ilets  and  injection,  for  treatment  of 
s  ecific  infections. 

C  >hthalmlc  Devices  Panel  of  ttte 
M  3dical  Devices  Advisory  Committee 

Date,  time,  and  place.  March  21  and 
2; ;,  1994,  8:30  a.m..  Versailles  Ballroom 
n  ,  Holiday  Inn,  8120  Wisconsin  Ave.. 
B  (thesda.  MD. 

Type  of  meeting  and  contact  person. 

0  >en  public  hearing.  March  21, 1994, 
8  30  a.m.  to  10  a.m.,  unless  public 

p  irticipation  does  not  last  that  long; 
c  osed  committee  deliberations,  10  a.m. 
tc  11  a.m.;  open  committee  discussion. 

1  a.m.  to  5  p.m.;  open  public  hearing; 
,  K  arch  22,  1994,  8:30  a.m.  to  10  a.m., 

u  iless  public  participation  does  not  last 
tt  at  long;  open  committee  discussion, 
II I  a.m.  to  5  p.m.;  Daniel  W.  C.  Brown. 
C  mter  for  Devices  and  Radiological 
V  ealth  (HFZ-460),  Food  and  Drug 
A  dminisLration,  1390  Piccard  Dr.. 
R  xJcville,  MD  20850.  301-594-1744. 

General  function  of  the  committee. 
T  le  committee  reviews  and  evaluates 
d  ita  on  the  safety  and  effectiveness  of 
n  arketed  and  investigational  devices 
ai  id  makes  recommendations  for  their 
n  gulation. 

Agenda — Open  public  hearing, 
h  terested  persons  may  present  data, 
ii  formation,  or  views,  orally  or  in 
V)  riting,  on  issues  pending  before  the 

0  immittee.  Those  desiring  to  make 

f<  rmal  presentations  should  notify  the 
ci  intact  person  before  March  4,  1994. 
ai  id  submit  a  brief  statement  of  the 
gi  neral  nature  of  the  evidence  or 
ai  guments  they  wish  to  present,  the 
n  mies  and  addresses  of  proposed 
p  trticipants.  and  an  indication  of  the 
a  >proximafe  time  required  to  make  their 
c  imments. 

Open  committee  discussion.  On 
N  arch  21. 1994.  the  committee  will 
d  scuss  general  issues  relating  to  the 
n  view  of  premarket  approval 
a  iplications  (PMA's)  for 
p  lototherapeutic  keratectomy  excimer 
\i  sers.  There  will  be  brief  updates  on 
SI  irgical/laser  issues.  On  March  22, 

1  >94,  the  committee  will:  (1)  Hear 

p  ■esentations  and  have  discussions  on 
h  beling  issues  regarding  the  "A" 
o  instant  for  power  calculation  for 
ii  traocular  lenses;  (2)  be  provided  with 
an  update  on  the  status  of  daily  wear 
o  intact  lens  reclassification;  (3)  discuss 
tl  e  comments  received  on  the 
N  ovember  1993  guidance  entitled 


"Premarket  Notification  (510(k)) 
Guidance  Document  for  Daily  Wear 
Contact  Lenses";  and  (4)  be  provided 
with  an  update  on  policy  initiatives  on 
contact  lenses.  In  addition,  the  period 
for  public  comment  on  the  November 
1993  guidance  has  been  extended  until 
February  15. 1994. 

Closed  committee  deliberations.  Tlie 
committee  may  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  PMA's  for  contact  lenses, 
surgical  and  diagnostic  devices,  or 
intraocular  lenses.  This  portion  of  the 
meeting  will  be  closed  to  p>ermit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  p>ortions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
Hmitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orallv 


or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
ctirrent  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  firom  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  conunittee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Conunittee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circiunstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 


disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosiue  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  piusuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  February  17, 1994. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
[PR  Doc.  94-4290  Filed  2-24-94;  8:45  am) 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETING:  The  following  advisory 
committee  meetings  are  aimounced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  March  18, 
1994, 8  a.m.,  conference  rms.  D  and  E. 


Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  co.itact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Igor  Cemy,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  3, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  drug 
application  (NDA)  20-357,  metformin 
hydrochloride,  Glucophage®,  Lipha 
Pharmaceuticals,  for  use  as  an  adjunct 
to  the  diet  to  lower  blood  glucose  in 
patients  with  noninsulin-dependent 
diabetes  mellitus  whose  hyperglycemia 
cannot  be  satisfactorily  managed  by  diet 
alone. 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  March  24  and 
25, 1994, 8:30  a.m..  Holiday  Inn,  Silver 
Spring  Plaza,  Plaza  Ballroom,  8777 
Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  iheeting  and  contact  person. 
Open  committee  discussion,  March  24, 
1994,  8:30  a.m.  to  10  a.m.:  open  public 
hearing,  10  a.m.  to  10:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  10:30 
a.m.  to  1:30  p.m.;  open  public  hearing, 
1:30  p.m.  to  2  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  2  p.m.  to  4 
p.m.;  open  public  hearing,  4  p.m.  to  4:30 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  March  25, 1994,  6:30  a.m.  to 
10  a.m.;  open  public  hearing,  10  a.m.  to 
10:30  a.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion  10:30  a.m.  to  2  p.m.;  open 
public  hearing,  2  p.m.  to  2:30  p.m., 
unless  public  participation  does  not  last 
that  long;  Linda  A.  Smallwood.  Center 
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for  Biologies  Evaluation  and  Research 
(HFM-300),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Bethesda,  MD  20852-1448,  301-594- 
6700. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  himian 
diseases. 

Agenda— Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  14, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
March  24, 1994.  the  committee  will:  (1) 
Review  and  discuss  issues  relevant  to 
the  impact  of  use  of  virus  inactivated 
plasma;  (2)  hear  a  summary  discussion 
on  the  woiicshop  on  red  cell  substitutes: 
(3)  discuss  an  addendum  to  the  points 
to  consider  document;  and  (4)  hear 
presentations  on  the  product  license 
application  for  Rho  (D)  Immune 
Globulin  Intravenous  (Human), 
WinRho,  Winnipeg  Rh  Institute,  Inc.  On 
March  25. 1994,  the  committee  will  hear 
a  siunmary  discussion  of  the  workshop 
on  vahdation  of  blood  establishment 
computer  systems  and  a  followup 
review  of  the  FDA  contract  on 
increasing  the  saiiaty  of  the  blood  supply 
by  screening  donors  more  efiectively. 

Cardiovaacttlar  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  March  24  and 
25, 1994,  8:30  a.m.,  conference  rms.  D 
and  E,  Parklawn  Bldg..  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  March  24. 1994. 
8:30  a.m.  to  9:30  a.m..  \mless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
5  p.m.;  open  committee  discussion. 
March  25. 1994. 8:30  a.m.  to  5  p.m.; 
Joan  C.  Standaert,  Center  fior  Drug 
Evaluation  and  Research  (HFD-110), 
419-259-6211,  or  Valerie  M.  Mealy, 
Advisors  and  Consultants  Staff  {HFD-9), 
301-443-4695.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 


de  ta  on  the  safety  and  effiectiveness  of 
m  irketed  and  investigational  human 
di  Ligs  for  use  in  cardiovascular  and 
re  lal  disorders. 

Agenda— Open  public  hearing. 
In  erested  persons  may  present  data, 
in  brmation,  or  views,  orally  or  in 
w  iting,  on  issues  pending  before  the 
CO  mmittee.  Those  desiring  to  make 
fo  mal  presentations  shomd  notify  the 
CO  atact  person  before  March  15, 1994, 
an  d  submit  a  brief  statement  of  the 
ge  aeral  nature  of  the  evidence  or 
ar  [uments  they  wish  to  present,  the 
n(  nes  and  adoresses  of  proposed 
ps  rticipants,  and  an  indication  of  the 
ap  }roximate  time  required  to  make  their 
CO  lunents. 

Open  committee  discussion.  On 
M  irch  24, 1994,  the  committee  will 
di  icuss  new  drug  application  (NBA)  20- 
3{  D  (vesnarinone),  Aj'kin®,  Otsxika 
Ai  aerica  Pharmaceutical,  for  congestive 
hf  art  failure,  and  NDA  19-151/  S-002 
(p  -opafenone).  Rythmol®.  Knoll 
PI  armaceuticals.  for  prophylaxis  of 
pc  roxysmal  supraventricular 
ta  ihycardia  and  paroxysmal  atrial 
fil  rillation  and  flutter.  On  March  25. 
1(  94.  the  committee  will  discuss 
pi  sduct  license  application  (PLA)1048. 
su  pplement  93-0889  (alteplase 
re  :ombinant),  Activase®,  Genentech, 
In  :.,  for  a  new  accelerated  dose  regimen. 

i^A  pubUc  advisory  committee 
m  »etings  may  have  as  many  as  four 
se  jarable  portions:  (1)  An  open  public 
h(  aring,  (2)  an  open  committee 
di  K:vission,  (3)  a  closed  presentation  of 
di  ta,  and  (4)  a  closed  committee 
d(  liberation.  Every  advisory  committee 
m  rating  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
int:ludes  any  of  the  other  three  portions 
w  11  depend  upon  the  specific  meeting 
in  /olved.  There  are  no  closed  portions 
fo :  the  meetings  annoimced  in  this 
n(  tice.  The  dates  and  times  reserved  for 
tfa  3  open  portions  of  each  committee 
m  )eting  are  listed  above. 

The  open  public  hearing  portion  of 
ea  ch  meeting  shall  be  at  least  1  hour 
lo  ig  unless  pubUc  participation  does 
n(  t  last  that  long.  It  is  emphasized, 
h(  wever,  that  the  1  hour  time  limit  for 
ai  open  public  hearing  represents  a 
m  nimiun  rather  than  a  maximum  time 
fo  r  pubUc  participation,  and  an  open 

fn  iblic  hearing  may  last  for  whatever 
0  iger  period  the  committee 
cl  airperson  determines  will  facilitate 
th  >  committee's  work. 

Public  hearings  are  subject  to  FDA's 
gi  ideline  (subpart  C  of  21  CFR  part  10) 
cc  nceming  the  policy  and  procedures 
fa  r  electronic  media  coverage  of  FDA's 
pi  iblic  administrative  proceedings, 
ir  :luc[ing  hearings  before  public 
advisory  committees  under  21  CFR  part 


14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  inso&r  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  pubUc  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  hsted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
ciurent  list  of  committee  members  will 
bie  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p  jn..  Monday 
through  Friday.  Simimary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  bom  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2],  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  February  17, 1994. 
Jane  E.  Hemwy, 

Deputy  Commissioner  for  Operations. 
(FR  Doc  94-4291  Hied  2-24-94;  8:45  am] 
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Food  and  Drug  Administration 
Workshop  for  the  Compressed  Medical 
Gas  Industry;  Notice  of  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Southwest 
Region  Small  Business  Assistance 
Program,  the  Center  for  Drug  Evaluation 
and  Research,  and  the  Office  of  Small 
Business,  Scientific  and  Trade  Affairs 
are  sponsoring  a  public  workshop  on 
FDA  requirements  and  guidelines  that 
apply  to  the  compressed  medical  gas 
industry.  This  workshop  is  designed  to 
assist  the  industry  in  complying  with 
and  conforming  to  legal  requirements 
and  guidelines  for  manufacturing  and 
repacking  medical  gases. 

DATES:  The  public  workshop  will  be 
held  on  April  8, 1994.  8  a.m.  to  4  p.m. 

ADORESSES:  The  public  workshop  will 
be  held  at  the  Clarion  Hotel  (formerly 
Lincoln  Plaza),  4445  North  Lincoln 
Blvd..  Oklahoma  City.  OK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Falcone,  Southwest  Region  Small 
Business  Assistance  Program,  Food  and 
Drug  Administration,  7920  Elmbrook 
Or  .  suite  102.  Dallas,  TX  75247.  214- 
655-8100  (ext.  128)  or  Office  of  Small 
Business,  Scientific  and  Trade  Affairs 
(HF-50),  Food  and  Drug 
Administration,  rm.  l5-6l,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
6776. 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
registration  to  405-273-5086,  including 
name,  firm  name,  address,  and 
telephone  number.  There  is  no 
registration  fee  for  this  workshop,  but 
advance  registration  is  required.  Space 
is  limited  and  all  interested  parties  are 
encouraged  to  register  early. 

SUPPLEMENTARY  INFORMATION:  PDAs 
inspectional  history  of  the  compressed 
medical  gas  industry  shows  that  a  high 
percentage  of  medical  gas  firms  are 
unaware  of  applicable  regulations  and 
guidelines  or  are  not  operating  in 
compliance  with  or  conformance  to 
applicable  requirements  or  guidelines. 
This  workshop  is  designed  to  assist  the 
medical  gas  industry  and  is  free  of 
charge  to  attendees. 

Dated:  February  17, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy 
[FR  Doc.  94-4242  Filed  2-24-94;  8-45  am) 
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Administration  for  Children  and 
Families 

Notice  of  Meeting  of  the  Interagency 
Committee  on  Developmental 
Disabilities 

AGENCY:  Administration  on 

Developmental  Disabilities,  ACF. 

DHHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Interagency  Committee 
on  Developmental  Disabilities  (ICDD) 
was  established  in  1984  by  Section 
108(b)  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1984  (42  U.S.C.  6007  [b])  to  "meet 
regularly  to  coordinate  and  plan 
activities  by  Federal  departments  and 
agencies  for  persons  with 
developmental  disabilities."  In  1990, 
the  Act  was  amended  to  provide  that  the 
meetings  be  open  to  the  public  and  that 
a  notice  of  the  meeting  be  published  in 
the  Federal  Register.  Under  Section 
107(c)(1)(E)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6006(c)(1)(E)).  the 
Secretary  must  annually  report  on  "the 
accomplishments  of  the  interagency 
committee  in  comparison  to  the  goals 
and  objectives  of  such  committee."  The 
ICDD  is  chaired  by  the  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  and  the 
Commissioner  of  the  Administration  on 
Developmental  Disabilities. 
MISSION  AND  GOALS:  The  mission  of  the 
ICDD  is  to  promote  the  collaboration  of 
appropriate  Federal  departments  and 
agencies  to  improve  the  effectiveness  of 
Federal  programs  in  assisting  persons 
with  developmental  disabilities  to 
achieve  their  maximum  potential 
through  increased  independence, 
productivity,  and  integration  into  the 
community  and  in  such  other  ways  that 
assist  people  with  developmental 
disabilities  to  attain  a  more  normalized 
and  higher  quality  of  life. 

The  ICDD  has  adopted  the  following 
goals: 

•  The  exchange  information  on 
Federal  activities  that  affect  people  with 
developmental  disabilities  so  that  each 
agency  is  able  to  utilize  this  information 
in  managing  and  directing  its  programs; 

•  To  identify  the  needs  of  people 
with  developmental  disabilities  and 
barriers  to  achieving  the  goals  of  the 
Developmental  Disabilities  Act  and  to 
recommend  solutions  for  meeting  these 
needs  and  removing  these  barriers. 

•  To  establish  coordinated  planning, 
when  appropriate,  for  activities  that  are 
complementory  or  similar; 

•  To  stimulate  joint  activities  (e.g., 
joint  research,  joint  development  of 


policies  and  regulations,  joint 
demonstration  or  evaluation  projects) 
among  the  affected  Federal  agencies. 

The  ICDD  presently  meets  three  times 
a  year.  The  meeting  is  open  to  the 
public. 

DATES:  Friday,  March  11, 1994,  from  2 
p.m.  to  4  p.m. 

ADDRESSES:  Auditorium  of  the  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 
FOR  FtjamtR  INFORMATION  CONTACT: 
Apffl  Waugh,  room  35  ID,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington.  DC  20201 
(202) 690-6120. 

SUPPLEMENTARY  INFORMATION:  At  the 
meeting  the  ICDD  will  discuss:  (1) 
Future  direction  and  collaboration  of 
the  ICDD;  (2)  Health  care  reform  and  its 
impact  on  disabilities;  (3)  Leadership 
and  diversity  initiatives. 

A  sign  language  interpreter  will  be 
present  at  the  meeting. 

Dated:  February  1.  1994. 
Bob  WUliams, 

Commissioner,  Administration  on 

Developmental  Disabilities. 

jFR  Doc.  94-4259  Filed  2-24-94;  8:45  am] 
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Food  and  Drug  Administration 

Food  and  Drug  Industry  Exchange 
Meeting  Concerning  the  Biologies 
Industry;  Notice  of  Public  Meetings 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration's  (FDA's),  Atlanta 
District  Office,  Center  for  Biologies 
Evaluation  and  Research,  and  Office  of 
Small  Business,  Scientific  and  Trade 
Affairs  are  cosponsoring  public 
meetings  with  all  persons  involved  in 
the  blood  hanli.  plasmapheresis,  and 
associated  laboratory  industries.  These 
meetings  are  intended  to  provide  an 
exchange  of  information  between  FDA 
and  the  biologies  industry  on  critical 
areas  in  which  problems  have  been 
observed.  Two  meetings  of  comparable 
content  will  be  held. 
DATES:  The  industry  exchange  meetings 
will  be  held  on  Tuesdiiv .  March  8,  1994, 
from  8  a.m.  to  5  p.m.  in  Savannah,  GA, 
and  onThursday,  April  12,  1994,  from 
8  a.m.  to  5  p.m.  in  Charlotte,  NC. 
Registration  is  required. 
ADDRESSES:  The  industry  exchange 
meetings  will  be  held  at  the  following 
locations: 
March  8, 1994:  The  Radisson  Plaza 
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Hotel.  100  General  f4cIntosh  Blvd., 
Savannah.  GA. 
April  12.  1994:  The  Radisson  Plaza 
Hotel.  Two  Nations  Bank  Plaza,  101 
South  Tryon  St..  Charlotte,  NC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Todd  or  Barbara  Carmichael. 
Investigations  Branch,  Food  and 
Drug  Administration.  60  Eighth  St. 
NE.,  Atlanta.  GA  30309.  404-347- 
3218  or  FAX  404-347-1913,  or 
Jeanne  White  or  Sharon  Schneider, 
OfBce  of  Small  Business,  Scientific 
and  Trade  Affairs,  Food  and  Drug 
Administration  (HF-51),  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301^43-6776. 
Those  persons  interested  in  attending 
either  of  these  meetings  should  FAX 
their  registration  including  name,  firm 
name,  address,  and  telephone  number  to 
Barbara  Carmichael.  registration 
coordinator  at  404-347-1913.  There  is 
no  registration  fee  but  advance 
registration  is  required.  Space  is  limited 
and  all  interested  parties  are  encouraged 
to  register  early. 

SUPPt^MENTARY  INFORMATION:  The 
purpose  of  these  workshops  is  to 
provide  the  biologies  industry  with 
information  regarding  regulations  and 
policies,  as  well  as  to  provide  an 
opportunity  to  hear  and  address 
concerns  firom  persons  involved  in  the 
biologies  industry.  Topics  to  be 
highlighted  include  current  issues  in 
blood  banking,  error  and  accident 
reporting,  testing,  computers,  and 
recalls. 

Dated:  February  17, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc  94-4243  Filed  2-24-94;  8:45  am] 
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Food  and  Drug  Administration 
Requirements  for  the  Tanning  Salon 
Operdtor,  Notice  of  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Southwest 
Region  Small  Business  Assistance 
Program,  Kansas  District  Office,  Center 
for  Devices  and  Radiological  Health, 
and  Office  of  Small  Business,  Scientific 
and  Trade  Affairs  are  sponsoring  a 
public  workshop  on  FDA  requirements 
for  tanning  salon  operators.  This 
workshop  is  designed  to  assist  tanning 
salon  operators  in  understanding  FDA 
and  State  requirements  for  certain  types 
of  UV  products,  compatibiUty,  approved 
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eye  )rotection,  exposure  schedules,  and 

med  ical  use  bulbs. 

OATI  S:  The  public  workshop  will  be 

helc  on  March  28, 1994,  7:30  a.m.  to  4 

p.m 

ADO  lESSES:  The  public  workshop  will 
be  h  ild  at  the  Doubletree  Hotel,  101100 
Coll  jge  Blvd..  Overland  Paric.  KS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Step  hanie  Donnelly  or  Erinn  Williams. 
Sou  hwest  Region  Small  Business 
Ass:  stance  Pr^am.  Food  and  Drug 
Adr  linistration.  7920  Elmbrook  Dr., 
suit   102,  Dallas,  TX  75247,  214-655- 
810(   (ext.  128)  or  Office  of  Small 
Bus  ness.  Scientific  and  Trade  AHiairs. 
Fooa  and  Drug  Administration  (HF-50), 
rm.  i5-61,  5600  Fishers  Lane,  Rockville. 
MD20857,  301-443-6776. 

Tl  lose  persons  interested  in  attending 
this  meeting  should  FAX  their 
regii  tration  to  214-655-8130,  including 
nam  s.  firm  name,  address,  and 
tele  ihone  number.  There  is  no 
regi  tration  fee  for  this  workshop,  but 
adv(  nee  registration  is  required.  Space 
is  lii  nited  and  all  interested  parties  are 
enc<  uraged  to  register  early. 
SUPI  t^MENTARY  INFORMATION:  FDA's 
insp  ectional  history  of  the  industry 
shoi  IS  that  a  high  percentage  of  tanning 
salo  1  operators  are  unaware  of 
app  icable  regulations  and  guidelines  or 
that  tanning  salon  devices  are  not  in 
com  }liance  with  applicable 
requ  irements.  This  workshop  is 
desi  ^ed  to  assist  the  tanning  salon 
opei  ator  and  is  free  of  charge  to 
attei  dees. 

Da  :ed:  February  17, 1994. 
Mid  Ml  R.  Taylor. 
Depi  ty  Commissioner  for  Policy. 
IFR  1  loc.  94-4244  Filed  2-24-94;  8:45  ami 
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indii  in  Health  Service 

Ava  lability  of  Funds  for  Loan 

Rep  lyment  Program  for  Repayment  of 

Heahh  Professions  Educational  Loans 

AGEiCY:  Indian  Health  Service,  HHS. 
ACT||>n:  Notice. 


SUMt  IARY:  The  Indian  Health  Service 
(IHS  (  announces  that  approximately 
$11,  )00,000  in  funds  for  fiscal  year  (FY) 
199^  are  available  for  the  repayment  of 
heal  h  professions  educational  loans 
(unc  ergraduate  and  graduate)  in  return 
for  f  ill-time  clinical  service  in  Indian 
heal  h  programs.  This  program  is 
auth  arized  by  section  108  of  the  Indian 
Hea  th  Care  Improvement  Act  as 
ame  ided,  25  U.S.C  1601  et  seq. 
Thr(  ugh  this  notice,  the  IHS  invites 
potential  applicants  to  request  an 


application  for  participation  in  the  Loan 
Repayment  Program.  The  IHS  estimates 
that  approximately  200  loan  repayment 
awards  may  be  made  with  this  funding. 
DATES:  Applications  for  the  FY  1994 
Program  will  be  accepted  and  evaluated 
monthly  beginning  30  days  after 
publication  of  this  notice  but  not  earlier 
than  January  14. 1994  and  will  continue 
each  month  thereafter  until  all  funds  are 
exhausted.  Subsequent  monthly 
deadline  dates  are  scheduled  for  Friday 
of  the  second  full  week  of  each  month. 
Notice  of  awards  will  be  mailed  on  the 
last  working  day  of  each  month. 

Applicants  selected  for  participation 
in  the  FY  1994  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30, 1994. 

Applicants  shall  be  considered  as 
meeting  the  deadline  if  they  are  either- 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the 
monthly  closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30. 1994 
will  be  notified  in  writing. 
FORM  TO  BE  USED  FOR  APPUCATION: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
"Application  for  the  Indian  Health 
Service  Loan  Repayment  Program," 
identified  mth  the  Office  of 
Management  and  Budget  approval 
number  of  0MB  #09 1 7-00 1 4  (expires 
02/28/96). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program.  12300 
Twinbrook  Parkway — suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8  a.m.  and  5  p.m, 
(EST)  Monday  through  Friday,  except 
Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Mr.  Charles 
Yepa,  LRP  Section  Chief,  IHS  Loan 
Repayment  Program,  Twinbrook  Metro 
Plaza^-suite  100, 12300  Twinbrook 
Parkway,  Rockville,  Maryland^0852, 
PH:  301/443-3396  [between  8  a.m.  and 
5  p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  Indian  Health  Care 
Improvement  Act  as  amended  by  Public 
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Law  100-713  and  102-573.  authorizes 
the  IHS  Loan  Repayment  Program  and 
provides  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adeciud'n  supply  of  trained  health 
profession.ils  necessary  to  maintain 
accreditation  of,  and  provide  health  care 
services  to  Indiuns  through,  Indian  health 
programs. 

"Health  Profession"  means  family 
medicine,  internal  medicine,  pediatrics, 
geriatric  medicine,  obstetrics  and  gynecology, 
podiatric  medicine,  nursing,  public  health 
nursing,  dentistry,  psychiatry,  osteopathy, 
optometry,  pharmacy,  psychology,  public 
health,  social  work,  marriage  and  family 
therapy,  chiropractic  medicine, 
environmental  health  and  engineering  and 
allied  health  professions. 

Osteopathic  physicians  (D.O.)  may  be 
funded  regardless  of  specialty,  provided 
that  the  IHS  has  a  need  for  that 
specialty.  Allopathic  physicians  (M.D.) 
may  be  funded  only  if  they  are  board 
certified/eligible  in  family  medicine, 
internal  medicine,  pediatrics,  geriatric 
medicine,  obstetrics  and  gynecology  and 
psychiatry. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  section  108(a)(2)(A),  as  follows: 

*  •  *  any  health  program  or  facility  funded, 
in  whole  or  in  part,  by  the  IHS  for  the  benefit 
of  American  Indians  and  Alaska  Natives  and 
administered: 

a.  Directly  by  the  service;  or 

b.  By  any  Indian  tribe  or  tribal  or  Indian 
organization  pursuant  to  a  contract  under: 

(1)  The  Indian  Self-Determination  Act;  or 

(2)  Section  23  of  the  Act  of  April  30. 1908. 
(25  U.S.C.  47),  popularly  known  as  the  Buy 
Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreements  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all  or  a 
portion  of  the  applicant's  health 
professions  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational 
and  living  expenses  in  amounts  up  to 
$30,000  per  year  for  each  year  of 
contracted  service  to  be  made  in  annual 
payments  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  professions  educational  loans. 
Repayment  of  health  professions 
educations  loans  will  be  made  to  the 
participant  within  120  days  after  the 
participant's  entry  on  duty  has  been 
confirmed  by  the  IHS.  The  Secretary 
must  approve  the  contract  before  the 
disbursement  of  loan  repayments  can  be 
made  to  the  participant. 

Participants  will  be  required  to  fulfill 
their  contract  service  agreements 


through  full-time  clinical  practice  at  an 
Indian  health  program  site  determined 
by  the  Secretary.  Loan  repayment  sites 
are  characterized  by  physical,  cultural, 
and  professional  isolation,  and  have 
histories  of  frequent  staff  turnover.  All 
Indian  health  program  sites  are  annually 
prioritized  by  discipline,  based  on  need 
or  vacancy  by  the  Agency. 

All  health  professionals  will  receive 
up  to  $30,000  per  year,  regardless  of 
their  length  of  contract.  Where 
payments  under  the  Loan  Repayment 
Program  result  in  an  increase  in  Federal 
income  tax  liability,  the  IHS  will  pay  up 
to  31  percent  of  the  participant's  total 
loan  repayments  to  the  Internal  Revenue 
Service  on  the  participant's  behalf  for 
all  or  part  of  the  increased  tax  liability 
of  the  participant. 

Pursuant  to  Section  108  (b).  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program  an  individual  must: 

(1)  A.  be  enrolled: 

(i)  In  a  course  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  any  state  and  be 
scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (The  term  "State" 
includes,  in  addition  to  several  States, 
only  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands.  Guam, 
American  Samoa,  the  Federated  States 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau);  or 

(ii)  In  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.  Have  a  degree  in  a  health 
profession  and  a  license  to  practice; 
AND 

(2)  A.  Be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service,  or 

B.  Be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service;  or 

C.  Meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  Be  employed  in  an  Indian  health 
program  without  service  obligation: 
AND 

(3)  Submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  AND 

(4)  Sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  health  professions 
educational  loans  and  to  serve  for  the 
applicable  period  of  obligated  service  in 
a  priority  site  as  determined  by  the 
Secretary;  AND 

(5)  Sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 


relative  merits  of  the  U.S.  Public  Heahh 
Service  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Upon  approval  of  the  applicant  for 
participation  in  the  Loan  Repayment 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  at  which  he 'she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
those  positions  in  order  of  priority  by 
developing  discipline  specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline 

•  Projected  Vacancies  in  a  Health 
Profession  Discipline 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  health  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  under  this  section.  Consistent  with 
this  priority  ranking,  in  determining 
which  applications  to  approve  and 
which  contracts  to  accept,  the  IHS  will 
give  priority  to  applications  made  by 
American  Indians  and  Alaska  Natives 
and  to  individuals  recruited  through  the 
efforts  of  Indian  tribes  or  tribal  or  Indian 
organizations. 

•  With  respect  to  priorities  among  the 
various  health  professions,  the  statute 
requires  that  of  the  total  amount 
appropriated  for  Fiscal  Year  1994  for 
loan  repayment  contracts,  not  less  than 
25  percent  be  provided  to  applicants 
who  are  nurses,  nurse  practitioners,  or 
nurse  midwives  and  not  less  than  10 
percent  be  provided  to  applicants  who 
are  mental  health  professionals  (other 
than  nurses,  nurse  practitioners,  or 
nurse  midwives).  This  requirement  does 
not  apply  if  the  number  of  applications 
from  these  two  groups,  respectively,  is 
not  sufficient  to  meet  the  requirement. 

•  Subject  to  the  above  statutory 
priority  for  nurses  and  mental  health 
practitioners,  the  IHS  will  give  priority 
in  funding  among  health  professionals 
to  physicians  in  the  following  priority 
specialties:  Anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 


9224 


Federal  Register  /  Vol 


otorhinolaryngol.  psychiatry  and 
radiology. 

The  loilowing  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  ^11  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants.  One  or  all  of  the  following 
factors  may  be  applicable  to  an 
applicant,  and  the  applicant  who  has 
the  most  of  these  factors,  all  other 
criteria  equal,  would  be  selected. 

•  An  applicant's  length  of  current 
employment  in  the  IHS,  tribal  or  urban 
program. 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served):  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may, 
apply  to  extend  the  contract  on  a  year- 
by-year  basis  as  determined  by  the  IHS. 
at  the  maximum  amount  up  to  $30,000 
per  year  and  additional  31  percent  for 
Federal  Withholding.  If  funds  are 
available,  the  maximum  amount  will  be 
funded  in  this  manner  and  will  not 
exceed  the  total  of  the  individual's 
outstanding  eligible  health  professions 
educational  loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government  or  to 
a  State  or  other  entity  under  an 
agreement  with  such  State  or  other 
entity  is  not  eligible  for  the  Loan 
Repayment  Program  unless  such  an 
obligation  will  be  Completely  satisfied 
prior  to  the  beginning  of  service  under 
this  program  in  the  year  that  an 
application  is  made  for  this  program. 

■This  program  is  not  subject  to  review 
under  Executive  Order  12372. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.164. 

Dated:  January  4. 1994. 
Michel  E.  Lincoln, 

Acting  Director.  , 

IFR  Doc.  94-4249  Filed  2-24-94;  8:45  am) 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552(c)(6),  title  5. 
U.S.C.  and  sec  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
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appl  cations,  contract  proposals,  and/or 
coop  erative  agreements.  These 

cations  and/or  proposals  and  the 
discissions  could  reveal  confidential 
secrets  or  commercial  property 
as  patentable  material,  and 
persi  mal  information  concerning 
indi  iduals  associated  with  the 
appl  cations  and/or  proposals,  the 
disc  osure  of  which  would  constitute  a 
cleaj  ly  unwarranted  invasion  of 
pers  )nal  privacy. 

No  ve  of  Panel:  NHLBI  SEP  on  Vascular 
Cell  I  ;ignaling  and  Metabolism  in 
Athe  ogenesis  (Telephone  Conference  Call). 

Da  es  of  Meeting:  February  25, 1994. 

Til  le  of  Meeting:  2  p.m. 

Pic  ce  of  Meeting:  5333  Westbard  Avenue, 
room  552,  Bethesda.  Maryland. 

Ag  rnda:  To  review  and  evaluate  grant 
appli  :ations. 

Co  itact  Person:  Dr.  Louis  M.  Ouellette, 
5333  Westbard  Avenue,  room  552,  Bethesda, 
Mary  and  20892,  (301)  594-7474. 

Na  ve  of  Panel:  NHLBI  SEP  on 
Demi  instration  and  Education  Research 
Appl  ications. 


Does  I 


of  Meeting:  March  1-2. 1994. 
Tiiie  of  Meeting:  9  a.m. 

f  of  Meeting:  StouiTer  Concourse  Hotel, 
irigton.  Virginia. 
Ag  inda:  To  review  and  evaluate  grant 
appli  [lations. 

Co  Uact  Person:  Dr.  Louis  Corman,  5333 
West  )ard  Avenue,  room  548,  Bethesda. 
Marj  land  20892.  (301)  594-7452. 

Tl  is  notice  is  being  published  less 
than  the  fifteen  days  prior  to  the 
mee  ing  due  to  difHculty  of  coordinating 
sche  iules. 

(Cata  og  of  Federal  Domestic  Assistance 
Progi  ams  Nos.  93.837.  Heart  and  Vascular 
Disei  ses  Research;  93.838,  Lung  Diseases 
Rese;  iTch;  and  93.839,  Blood  Diseases  and 
Reso  irces  Research,  National  Institutes  of 
Heal  h) 

D^ed  February  22. 1994. 
K.  Feldman, 
Committee  Management  Officer.  NIH. 

.  94-4433  Filed  2-24-94;  8:45  am) 
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trade  secrets  or  commercial  prope^y 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  andyor  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

iVame  of  Panel:  NHLBI  SEP  on  Cooperative 
Clinical  Research  Grants  (RlO). 

Dofes  of  Meeting:  March  3-4, 1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Sheraton  Fiesta  Hotel,  37 
N.E.  Loop  410.  San  Antonio.  Texas  78216. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  C.  James  Scheirer.  5333 
Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892.  (301)  594-7452. 

This  notice  is  being  published  less 
than  the  fifteen  days  prior  to  the 
meeting  due  to  difficulty  to  coordinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.) 

Dated:  February  22. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  94-4435  Filed  2-24-94:  8:45  am) 

BILUNO  COOC  4140-01-M 


Nati  mal  Heart.  Lung,  and  Blood 
insti  lute;  Meeting 

Pi  rsuant  to  Public  Law  92-463, 
noti  ;e  is  hereby  given  of  the  meeting  of 
the  I  3llowing  Heart,  Lung,  and  Blood 
Spe<  ial  Emphasis  Panel. 

Tl  e  meeting  will  be  closed  in 
acco  rdance  with  the  provisions  set  forth 
in  s<  c.  552b(c)(4)  and  552b(c)(6),  title  5, 
U.S.  :.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
eval  lation  of  individual  grant 
appi  ications,  contract  proposals,  and/or 
coooerative  agreements.  These 
app  ications  and/or  proposals  and  the 
disc  issions  could  reveal  confidential 


National  Heart,  Lung,  and  Blood 
institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  open  to  the 
public  to  provide  concept  review  of 
propossed  contract  or  grant 
solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  NHLBI  SEP  on 
Cardiovascular  Diseases. 

Dates  of  Meeting:  March  7-8. 1994. 

Time  of  Meeting:  9  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health,  Building  3lC  Conference  Room  8. 
Bethesda,  Maryland. 

Agenda:  To  provide  concept  review  for 
proposed  contract  or  grant  solicitations. 

Contact  Person:  Dr.  Michael  Horan,  7550 
Wisconsin  Avenue.  Room  4A16.  Bethesda, 
Maryland  20892,  (301)  496-2553. 

Name  of  Panel:  NHLBI  SEP  on  Blood 
Diseases  and  Resources. 

Dates  of  Meeting:  April  18-19. 1994. 

Time  of  Meeting:  9  a.m. 

Place  of  Meeting:  National  Institutes  of 
Health.  Federal  Building.  7550  Wisconsin 
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Avenue.  Conference  Room  B119,  Bethesda. 
Maryland  20892. 

Agenda:  To  provide  concept  review  lot 
proposed  contract  or  grant  solicitations. 

Contact  Person:  Dr.  Clarice  Reid,  Federal 
Building.  7550  Wisconsin  Avenue,  Room 
212.  Bethesda.  Maryland  20892,  (301)  496- 
6931. 

This  notice  is  being  published  less 
than  the  fifteen  days  prior  to  the 
meeting  due  to  difficulty  of  coordinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  February  22, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-4436  Filed  2-24-94;  8:45  am) 

BILLING  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Clinical  Trials  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  February  28-March  1, 1994, 
Hyatt  Regency  Bethesda.  One  Bethesda 
Metro  Center.  Bethesda.  Maryland 
20814. 

The  meeting  will  be  open  to  the 
public  on  February  28  ftxim  7  p.m.  to 
approximately  7:45  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C,  and  sec  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  February  28  from 
approximately  7:45  p.m.  to  adjoumment 
on  March  1,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart. 


Lung  and  Blood  Institute,  Building  31. 
room  4A-21,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  David  M.  Monsees,  Jr.,  Scientific 
Review  Administrator,  Clinical  Trials 
Review  Committee,  Division  of 
Extramural  Affairs,  National  Heart,  Lung 
and  Blood  Institute,  Westwood 
BuiFding,  room  550B,  Bethesda, 
Maryland  20892.  (301)  594-7450.  will 
furnish  substantive  program 
information. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordination 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  February  22. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-4434  Filed  2-24-94;  8:45  am) 

BILLMO  COM  414041-M 


Public  Healtti  Service 

Healtti  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Grant 
Programs 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  Availability  of  Funds 
for  Health  Professions  Preparatory. 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Grant  Programs 
for  Fiscal  Year  (Fl)  1994. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,496,000  to  fund 
scholarships  tor  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  FY  1994 
awards.  These  programs  are  authorized 
by  section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Public  Law 
94-437,  as  amended  by  Public  Law  100- 
713  and  by  Public  Law  102-573. 


The  Health  Professions  Scholarship 
Grant  Program,  authorized  by  section 
104  of  the  IHCIA,  Public  Law  94-437.  as 
amended  by  Public  Law  100-713  and  by 
Public  Law  102-573,  has  approximately 
$7,702,000  available  for  FY  1994 
awards.  Scholarships  will  be  awarded 
utilizing  the  Notice  of  Grant  Award 
form,  PHS-5 152-1  (Rev.  7/92).  For 
academic  year  1994-1995,  full-time  and 
part-time  scholarships  will  be  funded 
for  each  of  the  three  scholarship 
programs. 

The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 
No.  93.123  in  theOnice  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  listed  as  No.  93.971. 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

DATES:  The  application  deadline  is  April 
15. 1994.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applicants  received  after  the  announced 
closing  date  will  be  returned  to  the 
applicant  and  will  not  be  considered  for 
funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856,  under  0MB 
Clearance  •0917.0006  (expires  05/31/ 
94). 


IHS  area  office  and  stales/locaiity  served 


Schotarshtp  (^Kxdinator/address 


At)efdeen  Area  IHS— kiwa,  Nebraska.  Nodti  Dakota,  South 
Dakota. 


Ms.  Rhonda  Baade,  Scholarship  Coordinator,  IHS  /\t>erdeen  Area.  Fedefai  buikt- 
mg.  11 5  4th  Avenue.  SE..  Aberdeen.  SD  57401 .  Tele:  60&-226-7553. 
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IHS  area  office  andstates/locality  served 


Alaska  Area  Native  Health  Service — Alaska  

AR)uquerque  Area  IHS— Colorado.  New  Mexico 

BemkJji  Area  IHS — Illinois.   Irxliana,   Michigan.   Miffiesota, 

Wisconsin. 
Billings  Area  IHS — Montana.  Wyoming  


California  Area  IHS— California,  Hawaii . 
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Nashville  Area  IHS — Alabama.  Arkansas,  Connecticij :.  Dela- 
ware. Flonda,  Georgia.  Kentucky,  Louisiana,  Maina,  Mary- 
land, Massachusetts,  Mississippi,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina.  Ohio,  Pennsylvania. 
Rhode  Island.  South  Carolina,  Tennessee.  Verm^t.  Vir- 
ginia. West  Virginia.  District  of  Columbia. 

Navajo  Area  IHS— Arizona.  New  Mexico.  Utah 


Oklahoma  City  Area  IHS— Kansas,  Missouri,  Oklahonfa 

Phoenix  Area  IHS— Arizona,  Nevada,  Utah  

Portland  Area  IHS— Idaho,  Oregon,  Washington  .... 
Tucson  Area  IHS— Artzona.  Texas 


FOR  FURTHER  INFORMATION  COfTTACT: 
Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inqumes  may  be 
addressed  to  Ms.  Rosh  Foley.  Chief. 
Scholarship  Branch.  Indian  Health 
Service.  Twinbrook  Metro  Plaza,  suite 
100. 12300  Twinbrook  Parkway. 
Rockville.  Maryland  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll-free 
number.)  For  grants  information,  contact 
Ms.  Patricia  Lee-McCoy.  Grants 
Scholarship  Coordinator.  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  room  100,  12300 
Twinbrook  Parkway,  Rockville.  MD 
20852;  Telephone  301-443-0243.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
are  authorized  by  section  103  of  the 
IHCIA.  Public  Law  94-437.  as  amended 
by  Public  Law  96-537.  Indian  Health 
Care  Amendments  of  1980;  Public  Law 
100-713,  Indian  Health  Care 
Amendments  of  1988;  and  Public  Law 
102-573.  Indian  Health  Care 
Amendments  of  1992. 

The  Indian  Health  Professions 
Scholarship  Grant  Program,  formerly 
authorized  by  section  3381  of  the  Public 
Health  Service  Act  (42  U.S.C.  254r).  is 
now  authorized  by  section  104  of  the 
DiClA.  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988.  Public  Law 
100-713  and  Public  Law  102-573. 


Scholarship  coordinator/address 


Ms.  Beverlee  Pettit.  Scholarship  Coordinator.  IHS  Alaska  Area.  250  Gambell 
Street  Anchorage,  Alaska  99501,  Tele:  907-257-1408. 

Ms.  Alvina  Waseta.  Scholarship  Coordinator.  IHS  AltKjquerque  Area.  505  Mar- 
quette. NW..  Suite  1502.  Albuquerque.  NM  87102.  Tele:  505-766-1545. 

Ms.  Shirley  Lillemo,  Scholarship  Coordinator,  IHS  Bemidji  Area.  203  Federal 
BuikJing.  Bemklji,  MN  56601,  Tele:  218-759-3315. 

Mr.  Sandy  Macdonald,  Scholarship  Coordinator,  IHS  Billings  Area,  P.O.  Box 
2143,  Billings,  MT  59103-6601.  Tele:  406-657-6909. 

Mr.  John  Kinnison,  Scholarship  Coordinator,  IHS  California  Area.  1825  Bell 
Street— Suite  200.  Sacramento.  CA  95825-1097.  Tele:  916-978-4202. 

Mr.  Stephen  Hokter.  Scholarship  Coordinator.  IHS  Nashville  Area,  3310  Perinrv 
eter  Hill  Drive,  tiashville.  TN  3721 1 .  Tele:  615-781-5519. 


Ms.  Rosalinda  Allison.  Scholarship  Coordinator.  IHS  Navajo  Area.  P.O.  Box  G. 

Window  Rock.  A2  86515.  Tele:  602-871-5831. 
Mr.  Jim  Ingram.  Scholarship  Coordinator.  IHS  Oklahoma  City  Area.  3625  NW. 

56th  Street,  Five  Corporate  Plaza,  Oklahoma  City.  OK  73211,  Tele:  405-231- 

4448. 
Ms.  Jeannie  Rousseau.  Scholarship  Coordinator.  IHS  Phoenix  Area.  3738  N. 

16th  Street— Suite  A.  Phoenix,  AZ  85016-2066.  Tele:  602-261-2068. 
Ms.  Darlene  Marcellay.  Scholarship  Coordinator.  IHS  Portland  Area.  1220  SW 
^Crd  Street.  RM  315.  Portland.  OR  97204-2892.  Tele:  503-326-2019. 
Ms.  Eileen  Preston.  Scholarship  Coordinator,  IHS  Tucson  Area.  7900  S.J.  Stock 

Road.  Tucson.  A2  85746.  Tele:  602-295-2434. 


Ind  an  Health  Care  Amendments  of 
199!. 

A  General  Program  Purpose:  These 
grar  t  programs  are  intended  to 
enc  )urage  American  Indians  and  Alaska 
Nat  ves  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
hea  th  professionals  to  serve  Indians. 

B  Eligibility  Requirements:  1.  The 
Hea  th  Professions  Preparatory 
Sch  )larship  awards  are  made  to 
ind  viduals  of  American  Indian  or 
Nat  ve  Alaskan  descent  meeting  the 
crit  (ria  in  section  4(c)  of  the  IHCIA.  as 
am«  nded,  who  have  successfully 
con  pleted  high  school  education  or 
hig   school  equivalency  and  who  have 
bee;  i  accepted  for  enrollment  in  a 
con  pensatory.  pre-professional  general 
edu  nation  course  or  curriculum. 
Suf  )ort  is  limited  to  2  years  for  full- 
timi  students  and  4  years  for  part-time 
stu(  ents. 

2  The  Health  Professions  Pregraduate 
Sch  )larship  awards  are  made  to 

ind  viduals  of  American  Indian  or 
Nat  ve  Alaskan  descent  meeting  the 
crit  (ria  in  section  4(c)  of  the  IHCIA.  as 
amanded,  who  have  successfully 
con  pleted  high  school  education  or 
hig  1  school  equivalency  and  who  have 
bee  I  accepted  for  enrollment  or  are 
enri  illed  in  an  accredited  pregraduate 
pro  ;ram  leading  to  a  baccalaureate 
deg  ee  in  pre-medicine  or  pre-dentistry. 
Sui  port  is  limited  to  4  years  for  full- 
tim  I  students  and  8  years  for  part-time 
stu(  ents. 

3  The  Indian  Health  Professions 
Sch  slarship  awards  are  made  to 


individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCIA.  as 
amended,  who  are  enrolled  in  health 
professions  and  allied  health 
professions  programs.  Support  is 
limited  to  4  years  for  full-time  students 
and  8  years  for  part-time  students. 

Awards  for  the  Indian  Health 
Professions  Scholarship  Grant  program 
will  be  made  in  accord  with  42  CFR 
36.330.  except  that  pursuant  to  section 
104  of  the  IHCIA.  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988.  Public  Law  100-713,  only  Indian 
and  Native  Alaskan  applicants  shall 
receive  awards  and  the  service 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  shall  be  met: 

(1)  In  Indian  Health  Service; 

(2)  In  a  program  conducted  under  a 
contract  entered  into  under  the  Indian 
Self-Determination  Act; 

(3)  In  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice:  (a)  Is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Pursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  102-573). 
a  recipient  of  an  Indian  Health 
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Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338C  of  the  Public  Health 
Service  Act  (42  U.S.C  245m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(i)  Is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  serves  the  tribe  in  which  the 
recipient  is  enrolled. 

All  applicants  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director. 
IHS.  consistent  with  the  IHCIA.  Public 
Law  94-437,  as  amended  by  Public  Law 
100-713  and  Public  Law  102-573. 

C.  Fund  Availability:  Both  part-time 
and  full-time  scholarship  awards  will  be 
made  in  accordance  with  regulations  at 
42  CFR  36.320.  incorporated  in  the 
application  materials,  for  Health 
Professions  Preparatory  Scholarship 
Grant  Program  for  Indians  and  42  CFR 
36.370,  incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Grant  Program 
for  Indians.  Approximately  169  awards, 
80  of  which  are  continuing,  will  be 
made  under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  Indians 
in  this  Hscal  year.  The  awards  are  for  10 
months  in  duration,  and  the  average 
award  to  a  full-time  student  is 
approximately  $14,000.  In  FY  1994. 
approximately  $1,120,000  is  available 
for  continuation  awards  and 
approximately  $2,376,000  is  available 
for  new  awards. 

Approximately  453  awards,  300  of 
which  are  continuing,  will  be  made 
under  the  Health  Professions 
Scholarship  Grant  Program  for  Indians 
in  FY  1994.  Awards  will  be  made  to 
both  full-time  and  part-time  students. 
The  awards  are  for  12  months  in 
duration,  and  the  average  award  to  a 
full-time  student  is  approximately 
$17,000.  In  FY  1994.  approximately 
$5,100,000  is  available  for  continuation 
awards,  and  $2,602,000  is  available  for 
new  awards. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college  or  university. 
Documentation  must  be  received  fix>m 
part-time  applicants  that  their  school 
and  course  curriculum  allows  less  than 
full-time  status 
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D.  Criteria  for  Evaluation: 
Applications  will  bo  evaluated  against 
the  following  criteria:  1.  Needs  of  the 
IHS.  AppUcants  are  considered  for 
scholarship  awards  based  on  their 
desired  career  goals  and  how  these  goals 
relate  to  current  Indian  health 
manpower  needs.  Applications  for  each 
health  career  category  are  reviewed  and 
ranked  separately. 

2.  Academic  performance.  Applicants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  applicant's  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgment  of 
the  applicant's  achievement.  Health 
Profession  applicants  with  a  cumulative 
GPA  below  2.0  are  not  eligible  to  apply. 

3.  Faculty/Employer 
Recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
members  and  current  and/or  former 
employers  regarding  the  applicant's 
potential  in  the  chosen  health  related 
profession. 

4.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals. 
Applicants  must  provide  a  brief  written 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant's  narrative  will  be  judged  on 
how  well  it  is  written  and  content. 

5.  Applicants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  freshmen  and  sophomores. 

E.  Priority  Categories:  Regulations  at 
42  CFR  36.304  provide  that  the  IHS 
shall,  from  time  to  time,  publish  a  list 
of  health  professions  eligible  for 
consideration  for  the  award  of  Health 
Professions  Preparatory  and  Pregraduate 
Scholarships  and  Health  Professions 
Scholarships.  Section  104(b)  (1)  of  the 
IHCIA.  as  amended  by  the  Indian  Health 
Care  Amendment  of  1988,  Public  Law 
100-713,  authorizes  the  IHS  to 
determine  specific  health  professions 
for  which  Indian  Health  Scholarships 
will  be  awarded. 

The  lists  of  priority  health  professions 
that  follow,  by  scholarship  program,  are 
based  upon  the  needs  of  the  IHS  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives  for 
additional  service  by  specific  health 
profession. 

1.  Health  Professions  Preparatory 
Scholarship  Grant  Program  for  Indians. 
(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
ac^emic  level:  Sophomore.  Freshman.) 

A.  Pre-Enaneering. 

B.  Pre-Me^ical  Technology. 


C.  Pre-Nursing. 

D.  Pre-Pharmacy. 

E.  Pre-Physical  Therapy. 

F.  Pre-Sanitation. 

2.  Health  Professions  Pregraduate 
Scholarship  Grant  Program.  (Below  is 
the  list  of  disciplines  to  be  supported 
and  priority  is  based  on  academic  level: 
Senior.  Junior,  Sophomore.  Freshman.) 

A.  Pre-Dentistry. 

B.  Pre-Medidne. 

3.  Indian  Health  Professions 
Scholarship  Grant  Program.  (Below  is  a 
list  of  disciplines  to  be  supported  and 
priority  is  based  on  academic  level, 
unless  specified:  Graduate.  Senior. 
Junior.  Sophomore.  Freshman.) 

A.  Chemical  Dependency  Counseling. 

B.  Clinical  Psychology:  PH.D.  only. 
C  Counsehng  Psychology:  PH.D. 

only. 

D.  Computer  Science:  B.S. 

E.  Dentistry. 

F.  Dietician:  B.S. 

G.  Engineering:  B.S.  Qvil. 
Enviroiunental  and  Mechanical. 

H.  Health  Education:  Masters  level 
only. 

1.  Health  Records:  A.R.T.  and  R.R.T. 

).  Medical  Technology:  B.S. 

K.  Medical  Social  Work:  Masters  level 
only. 

L.  Medicine:  Allopathic  and 
Osteopathic 

M.  Nurse  Practitioner  R.N.A..  C.N.M. 
and  F.N.P. 

N.  Nursing:  A.D.N.  B.S.N,  and  M.S.N. 
(Priority  consideration  will  be  given  to 
Registered  Nurses  employed  by  the 
Indian  Health  Service;  in  a  program 
assisted  under  a  contract  entered  into 
under  the  Indian  Self-Determination 
Act;  or  in  a  program  assisted  under  title 
V  of  the  Indian  Health  Care 
Improvement  Act.) 

O.  Optometry. 

P.  Para-Optometric. 

Q.  Pharmacy:  B.S. 

R.  Physician  Assistant:  B.S. 

S.  Physical  Therapy. 

T.  Podiatry:  D.Pi^. 

U.  Public  Health:  M.P.H.  only. 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health 
and  must  have  2  years  of  health  delivery 
experience.) 

V.  Public  Health  Nutrition:  Masters 
level  only. 

W.  Radiologic  Technology. 

X.  Respiratory  Therapy:  B.S. 

Y.  Sanitarian:  B.S.  Environmental 
Health,  Environmental  Science  and 
Occupational  Safety  and  Health. 

Z.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  effective  for  the 
applicants  for  the  1994-1995  academic 
year.  These  priorities  will  remain  in 
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effect  until  superseded.  Applicants  for 
health  and  allied  health  professions  not 
on  the  above  priority  list  are  eligible  to 
apply  but  will  only  be  considered 
pending  the  availability  of  qualified 
applicants  in  the  priority  areas. 

Dated:  January  4. 1994. 
Michel  E.  Lincoln, 
Acting  Director. 
|FR  Doc  94-4248  Filed  2-24-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-«4-1917:  FR-33S0-N-72] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless  . 

AGENCY:  OHice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-hee  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
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cat(  gories:  Suitable/available,  suitable/ 
unt  vailable,  suitable/to  be  excess,  and 
unj  uitable.  The  properties  listed  in  the 
thn  «  suitable  categories  have  been 
rev  ewed  by  the  landholding  agencies, 
am  each  agency  has  transmitted  to 
HU  D:  (1)  Its  intention  to  make  the 
pre  lerty  available  for  use  to  assist  the 
hoi  leless,  (2)  its  intention  to  declare  the 
pro  >erty  excess  to  the  agency's  needs,  or 
(3)  istatement  of  the  reasons  that  the 
pre  )erty  cannot  be  declared  excess  or 
ma  le  available  for  use  as  facilities  to 
ass  St  the  homeless. 

F  roperties  listed  as  suitable/available 
wil  be  available  exclusively  for 
hoi  leless  use  for  a  period  of  60  days 
froi  n  the  date  of  this  Notice.  Homeless 
ass  stance  providers  interested  in  any 
su(xi  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  ]  ndy  Breitman,  Division  of  Health 
Fa<  ihties  Planning,  U.S.  Public  Health 
Sei  Lrice,  HHS,  room  17A-10,  5600 
Pis  lers  Land,  Rockville,  MD  20857; 
(30 1)  443-2265.  (This  is  not  a  toll-free 
nui  nber.)  HHS  will  mail  to  the 
int  irested  provider  an  application 
pai  ket,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  naximize  the  opportunity  to  utilize  a 
sui  able  property,  providers  should 
sul  mit  their  written  expressions  of 
inti  irest  as  soon  as  possible.  For 
coi  iplete  details  concerning  the 
pre  cessing  of  applications,  the  reader  is 
en<  ouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789, 
(M  ly  24, 1991). 

I  or  properties  listed  as  suitable/to  be 
ex<  ess,  that  property  may.  if 
sul  sequently  accepted  as  excess  by 
OS  \.  be  made  available  for  use  by  the 
hoineless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Fe(  eral  use.  At  the  appropriate  time, 
HI  D  will  publish  the  property  in  a 
No  ice  showing  it  as  either  suitable/ 
avj  liable  or  suitable/unavailable. 

Por  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
del  lared  excess  o^  made  available  for 
us(  to  assist  the  homeless,  and  the 
pr<  perty  will  not  be  available. 

I  'roperties  listed  as  unsuitable  will 
no  be  made  available  for  any  other 
pu  pose  for  20  days  bom  the  date  of  this 
No  tice.  Homeless  assistance  providers 
int  irested  in  a  review  by  HUD  of  the 
de  ermination  of  unsuitability  should 
cal  I  the  toll  free  information  line  at  1- 
801  (-927-7588  for  detailed  instructions 
or  (Vrite  a  letter  to  Mark  Johnston  at  the 
ad  Iress  listed  at  the  beginning  of  this 
Nc  tice.  Included  in  the  request  for 
rei  iew  should  be  the  property  address 
(in  :luding  zip  code),  the  date  of        * 
pu  ilication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services,  GSA.  18th  and  F  Streets  NW., 
Washington.  DC  20405;  (202)  208-0619; 
Dept.  of  Interior:  Lola  D.  Knight. 
Property  Management  Specialist.  Dept. 
of  Interior,  1849  C  St.  NW.,  Mailstop 
5512-MIB,  Washington.  DC  20240;  (202) 
208-4080;  Dept.  of  Agriculture:  Marsha 
Pruitt.  Realty  Officer.  USDA,  South 
Bldg.,  Rm.  1566, 14th  and  Independence 
Ave.  SW..  Washington,  DC  20250;  (202) 
447-3338;  (These  are  not  toll-free 
numbers). 

Dated:  February  25. 1994. 
Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  02/ 
25/94 

Suitable/Available  Properties 

Building  (by  State}     '■ 
Colorado 

Former  AF  Finance  Center 

3800  York  Street 

Denver  Co:  Denver  CO  80205- 

Landholding  Agency:  GSA 

Property  Number:  549310011 

Status:  Excess 

Comment:  293,932  sq.  ft..  1-story  timber 
frame  with  masonry  exterior,  fair 
condition,  raost  recent  use — storage,  office, 
rehab 

GSA  Number:  7-GR-CO-468-D 

Kansas 

Federal  Office  Building 

1923  Broadway 

Greater  Bend  Co:  Barton  KS  67530- 

Landholding  Agency:  GSA 

Property  Number:  549340005 

Status:  Excess 

Conmient:  4452  sq.  ft.,  concrete/steel  frame. 
1  story  w/basement.  possible  asbestos, 
most  recent  use — office  building 

GSA  Number:  7-G-KS-515 

Minnesota 

Coast  Guard  Family  Housing 

404  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number:  54^230007 

Status:  Excess 

Comment:  1333  sq.  ft.,  l-story  frame 

residence 
GSA  Number  2-U-MN-503-E 
Coast  Guard  Family  Housing 
406  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Landholding  Agency:  GSA 
Property  Number:  549230«08 
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Status:  Excess 

Comment:  1633  sq.  ft..  1 -story  wood  frame 

residence 
GSA  Number:  2-U-MN-503-E 
Coast  Guard  Family  Housing    • 
408  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  the  Woo  MN  56623- 
Lindholding  Agency:  GSA 
Property  Number:  549230009 
Status:  Excess 
Comment:  1633  sq.  ft.,  1-story  wood  frame 

residence 
GSA  Number:  2-U-MN-503-E 

Coast  Guard  Family  Housing 

418  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  the  Woo  MN  56623- 

Landholding  Agency:  GSA 

Property  Number:  549230010 

Status:  Excess 

Comment:  1633  sq.  ft.,  1-story  wood  frame 

residence 
GSA  Number:  2-U-MN-503-E 

South  Dakota 

Clark  Communication  Site 

12  miles  north  &  5  miles  west  of  Clark  Co: 

Clark  SO  57225- 
Landholding  Agency:  GSA 
Property  Number  549340008 
Status:  Excess 
Comment:  2  acres  with  a  200  foot  radio 

tower,  8x8  hutment  &  12x12  hutment 
GSA  Number:  7-B-SD-514 

Tennessee 

Alamo  Federal  Building 

146  East  Park 

Alamo  Co:  Crockett  TN  38001  - 

Landholding  Agency:  GSA 

Property  Number  549340007 

Status:  Excess 

Comment:  4970  sq.  ft.  brick  bldg.  (this 

excludes  space  occupied  by  U.S.  Post 

Office) 
GSA  Number  4-G-TN-617A 

Land  (by  State) 
California 

Receiver  Site 

Delano  Relay  Station 

Route  1,  Box  1350 

Delano  Co:  Tulare  CA  9321 5- 

Location:  5  miles  west  of  Pixley,  17  miles 
north  of  Delano. 

Landholding  Agency:  GSA 

Property  Number:  549010044 

Status:  Surplus 

Comment:  81  acres,  1560  sq.  ft.  radio  receiver 
bldg.  on  site,  subject  to  grazing  lease, 
p)otential  utilities,  environmental 
restrictions 

GSA  Number:  9-2-CA-1308 

(P)  Camp  EllioU 

Rosedale  Tract 

San  Diego  Co:  San  Diego  CA 

Landholding  Agency:  GSA 

Property  Number  549310008 

Status:  Surplus 

Comment:  Parcel  1 — 0.15  acre.  Parcel  2 — 01.7 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15,  previously  leased  by 
homeless  provider 

GSA  Number:  9-GR  (6)-CA-694A 

Dixon  Relay  Station 

7514  Radio  Road 


Dixon  Co:  Solano  CA  95620-9653 

Landholding  Agency:  GSA 

Property  Number.  549320002 

Status:  Surplus 

Comment:  787.53  acres  with  7  bldgs.,  most 

recent  use — transmitter  site 
GSA  Number  »-Z-CA-1162B 

Georgia 

Portion  of  Tract  1-801 

Lake  Allatoona.  Yacht  Qub  Road 

Acworth  Co:  Cherokee  GA  30102- 

I-andholding  Agency:  GSA 

Property  Number:  549340009 

Status:  Excess 

Comment:  7.02  acres,  no  sewer  or  public 

water  system,  most  recent  use— timber 

growth 
GSA  Number:  4-D-GA-«26 
Portion  of  Tract  E-419 
Cheatham  Road 
Acworth  Co:  Cobb  GA  30101- 
Landholding  Agency:  GSA 
Property  Numh«r:  549340010 
Status:  Excess 
Comment:  0.57  acres,  fronts  on  paved  road, 

possible  zoning  variances 
GSA  Number:  4-D-GA-827 

Massachusetts 

Por.  of  Former  Nav^  Ammo.  Pit 

Fort  Hill  Street 

Hingham  Co:  Plymouth  MA  02043- 

Location:  Across  from  Bus  Company  Parking 

Garage 
Landholding  Agency:  GSA 
Property  Number:  549030017 
Status:  Excess 
Comment:  1.129  acres,  gravel  pavement,  most 

recent  use — parking  lot 
GSA  Number:  2-GR-MA-591B 
Ohio 

Portion,  Camp  Sherman  Range 

Approximately  1  mile  north  of  Chillicotbe 

Springfield  Co:  Ross  OH 

Landholding  Agency:  GSA 

Property  Number  549310004 

Status:  Excess 

Comment:  4.674  acres,  potential  utilities, 

previously  leased  by  non-profit  for 

homeless  assistance  use 
GSA  Number:  2-GR-OH-433B 
Oklahoma 

Parcel? 

Fort  Gibson  Lake 

Section  6,  Co:  Cherokee  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319010869 

Status:  Surplus 

Comment:  16.31  acres:  potential  utilities; 

most  recent  use — recreational  and 

development 
GSA  Number  7-IM)K-0442E-0001 
Parcel  14 
Fort  Gibson  Lake 

Section  20,  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010870 
Status:  Surplus 
Comment:  52.09  acres;  potential  utilities; 

subject  to  haying/grazing  leases:  most 

recent  use — recreational 
GSA  Number:  7-D-OK-0442E-0002 
Parcel  15 
Fort  Gibson  Lake 


Section  22.  Co:  Cherokee  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319010871 

Status:  Surplus 

Comment:  7.51  acres;  potential  utilities;  most 

recent  use — recreational 
GSA  Number  7-D-OK-0442E-0003 
Parcel  28 
Fort  Gibson  Lake 
Section  35.  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010877 
Status:  Surplus 
Comment:  36.59  acres;  potential  utilities; 

most  recent  use — recreational 
GSA  Number  7-D-OK-0442E-0005. 
Parcel  75 
Fort  Gibson  Lake 
Section  16,  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010887 
Status:  Surplus 
Comment:  45  acres;  potential  utilities;  subject 

to  haying  lease  and  flowage  easement;  most 

recent  use — recreational 
GSA  Number  7-I>-OK-O442E-0009 
Parcel  88 
Fort  Gibson  Lake 
Section  7,  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010899 
Status:  Surplus 
Comment:  14  acres;  potential  utilities;  subject 

to  grazing  lease:  raost  recent  use — 

recreational 
GSA  Number  7-D-OK-0442B-0010 
Parcel  89 
Fort  Gibson  Lake 
Section  7.  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010900 
Status:  Surplus 
Comment:  16  acres;  potential  utilities;  subj<^t 

to  grazing  lease  and  flowage  easement; 

most  recent  use — recreational 
GSA  Number  7-D-OK-0442E-0011 
Parcel  95 
Fort  Gibson  Lake 

Section  33,  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010906 
Status:  Surplus 
Comment:  8  acres:  potential  utilities;  most 

recent  use — recreational 
GSA  Number  7-D-OK-0442E-0012 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11.  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011371 
Status:  Surplus 
Comment:  125  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements 
GSA  Number  7-D-OK-0442E-0006 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  1 S.  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011377 
Status:  Surplus 
Comment:  26.94  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements 
GSA  Number  7-D-OK-0442E-0007 
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Parcel  No.  61 

Fort  Gibson  Lake 

Section  13.  Co:  Mayas  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319011389 

Status:  Surplus 

Comment:  54  acres;  potential  utilities;  subject 

to  flowage  easement;  most  recent  use — 

recreation 
GSA  Number  7-D-OK-0442E-0008 
Parcel  Na  99 
Fort  Gibson  Lake 

Section  21,  Co:  Wagoner  OK  74434 
Landbolding  Agency:  GSA 
Property  Number  319011400 
Status:  Surplus 
Comment:  5  acres;  small  creek  on  land;  most 

recent  use — recreation 
GSA  Number  7-D-OK-0442E-0013 
Parcel  No.  102 
Fort  Gibson  Lake 

Section  33.  Co:  VV^oner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011403 
Status:  Excess 
Comment:  7  acres;  subject  to  grazing  lease; 

most  recent  use — recreation 
GSA  Number  7-D-OK-0442E-0014 

Puerto  Rico 

Parcel  A 

Naval  Station,  Roosevelt  Roads 
Vieques  PR  0076&- 
Landholding  Agency:  CSA 
Property  Number  549340003 
Status:  Exoen 

Comment:  68.11  acres,  potential  limited 
utilities,  most  recent  use— buffer  zone 
GSA  Number  2-N-PR-485 

Texas 

Tract  F-516  O.C.  Rsher  Lake 

Parallel  with  Crape  Creek  Road 

San  Angelo  Co:  Tom  Green  TX  76902-3085 

Landholding  Agency:  GSA 

Property  Nud^mt  319120002 

Status:  Unutilized 

Comment:  2.13  acres,  potential  limited 

utilities 
GSA  Number  7-D-TX-0968-A 
Part  of  Tract  E-434 
FW  Hwy  720  (Lewlsville  Lake) 
Little  Elm  Co:  Denton  TX  75068- 
Landholding  Agency:  GSA 
Property  Number  319310005 
Status:  Excess 
Comment:  0.375  acre,  frontage  on  paved 

highway 
GSA  Number  7-D-TX-510-L 
21  Parcels 

Big  Thicket  National  Preserve,  Co:  Hardin  TX 
Lajidholding  Agency:  GSA 
Property  Number  549340006 
Status:  Excess 
Comment  21  parcels  containing  157.53  acres 

of  unimproved  timberland,  tracts  are  in 

floodplain  or  considered  to  be  wetlands 
GSA  Number  7-I-TX-956-G 

Washington 

Asotin  Quarry-Lower  Lock  &  Dam 
West  of  Upriver  Road 
Asotin  Co:  Asotin  WA  99402- 
Landholding  Agency.  GSA 
Property  Number  549340001     ," 
Status:  Excess 


Co  nment:  39.42  acres,  access  easement,  most 

1  ecent  use — rock  quarry 
Gi  \  Number  9-D-WA-624K 

Su  t^>le/UiiaTailabh  Properties 

Bu  Mings  (by  State) 

Ca  ifomia 

Qi  arters  1,  TV  0001 
95  I  Tennessee  Valley  Road 
Mi  1  Valley  Co:  Marin  CA  94941- 
La  idholding  Agency:  Interior 
Pn  perty  Number  619320002 
Sb  tus:  Unutilized 

Co  lunent:  828  sq.  ft,  1  story  wood  frame 
I  esidence,  fair  condition,  off-site  use  only 

Co  orado 

3  I  Idgs. 

Fo  mer  U.S.  Forest  Service  Admin.  Site 

Fa  cLane 

Be  lulah  Co:  Pueblo  CO  61023- 

La  idholding  Agency:  GSA 

Pn  perty  Number:  549330002 

Sti  tus:  Excess 

Co  nment  lltx)  sq.  ft  2-8tory  bouse,  600  sq. 
L  1-stoiy  house  and  1800  sq.  ft.  garage, 
Qost  recent  use— classroom,  storage. 
I  esidence 

GJ  A  Number  7-GR-00-525 

Ka  }sas 

Federal  Building 

412-418  South  Main  St 

W;  chita  Co:  Sedgwick  KS  67202- 

La  idholding  Agency:  GSA 

Pn  iperty  Number  549320005 

St)  tus:  Excess 

Co  imient:  35,000  sq.  ft,  2-story  steel/ 

(  oncrete  bldg..  scheduled  to  be  vacated  9/ 

\  '3,  presence  of  asbestos 
GS  A  Number  7-G-KS-0512 
Ml  ine 

9  C  apehart  Family  Houses 

Ch  irleston  Family  Housing  Annex,  Union  St. 

Ba  Igor  Co:  Penobscot  ME 

La  idholding  Agency:  GSA 

Pn  perty  Number  189310052 

St<  tus:  Surplus 

Co  nment:  2916-7097  sq.  ft.,  1-2  story  wood, 

;  -duplexes,  27-four  plexes  totaling  114 

I  inits  with  garages 
GS  \  Number  2-D-ME-526G 

M<  ssachusetts 

Lo  veil  Federal  Building 

50  Kearny  Square 

Lo  veil  Co:  Middlesex  MA  01854- 

La  idholding  Agency:  GSA 

Pn  perty  Number:  549320003 

Sti  tus:  Excess 

Co  nment;  40,283  sq.  ft.,  3-stOTy  concrete  and 

!  reel  bldg.,  most  recent  use — storage/office 

I  nd  medical  clinic 
GS  \  Number  2-G-MA-778 

Mi  mesota 

Ar  ny  Reserve  Center 

30: .  Lexington  Ave.  South 

Ne  AT  Prague  Co:  LeSueur  MN  56071- 

Lai  idholding  Agency:  GSA 

Pn  perty  Number  549330003 

Sti  tus:  Excess 

Co  nment  4316  sq.  ft.  brick  veneer  and 

i  oncrete  block  office  and  training  bldg.  and 
t  1170  sq.  ft.  maintenance  shop  on  3.82 
(  cres  of  land  leased  by  the  Gty 


GSA  Number  2-D-MN-558 
New  Mexico 

Former  Post  OfRce 

4th  ft  Mitchell 

Clovis  Co:  Curry  NM  88101- 

Landhcrfding  Agaocy:  GSA 

Property  Number  549230005 

Status:  Excess 

Comment:  9225  sq.  ft.,  2  story  concrete,  brick 
&  Bted  structure,  good  condition,  pres.  of 
asbestos,  listed  on  Natl  Register  of  Historic 
Places,  most  recent  use— public  libiary 

GSA  Number  7-GR-NM-^78 

New  York 

Former  Damtender's  House 

East  Sidney  Lake 

Franklin  Co:  Delaware  NY  13775- 

Location:  Located  on  the  comer  of  Triverfold 

Rd.  end  County  Rd.  44 
Landholding  Agency:  CSA 
Property  Number  319210007 
Status:  Surplus 
Comment:  1605  sq.  ft,  2  story  wood  frame 

residence  vrith  1  acre  of  land,  asbestos 

shingle  siding 
GSA  Number  2-D-NY-814 
(P)  Form.  Alex.  Bay  OG  Station 
Landon  Road,  Wellesley  Island 
Alexandria  Co:  Jefierson  NY 
Landholding  Agency:  GSA 
Property  Number:  S49310006 
Status:  Excess 
Comment:  2500  sq.  ft.  2-stoiy  wood  bldg..  S 

acres  of  land 
GSA  Number  2-CR-NY-073OA-O0OZ 

North  Carolina 

Portion  VA  Reservation 

Nurses  Quarters 

Oteen  Co:  Buncombe  NC 

Landholding  Agency:  CSA 

Property  Number  549320006 

Status:  Excess 

Comment:  8752  sq.  ft,  3-8tory  stucco  bldg., 
presence  of  asbestos,  most  recent  use- 
educational  facility 

GSA  Number  4-GR-NC-481B 

Pennsylvania 

Storage  ft  Maint  Facility 

1200  Airport  Road 

Hopewell  Co:  Beaver  PA  15001- 

Landholding  Agency:  GSA 

Property  Number:  S4933(XX)4 

Status:  Excess 

Comnaent:  44157  sq.  ft.,  I -story  concrete 
block  bldg.  (inadequate  beating)  and  19 
acres  of  land,  easements  for  pipelines  and 
public  utilities 

GSA  Number  4-L-4'A-776 

Texas 

Bldg.  2 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014815 

Status:  Unutilized 

Comment:  94606  «q.  &.:  1  story  wood, 

masonry,  and  metal  frame;  subject  to  sew«r 

pipeline  easement;  needs  rehab 
GSA  Number  7-I>-TX-879A 
Bldg.  4 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 


Landholding  Agency:  GSA 

Property  Number  219014816 

Status:  Excess 

Comment:  1350  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  17 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014817 
Status:  Excess 
Comment:  68  sq.  ft.;  wood  and  metal  fr^me; 

subject  to  sewer  pipeline  easement;  needs 

rehab;  most  recent  use — guard  house 
GSA  Number  7-D-TX-879A 
Bldg.  29 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014818 
Status:  Excess 
Comment:  5028  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number  7-I>-TX-879A 
Bldg.  30 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  7607O- 
Landholding  Agency:  GSA 
Property  Number  219014819 
Status:  Excess 
Comment:  5323  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement:  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  18 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Proi>erty  Number  219014820 
Status:  Excess 
Conunent:  9560  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  6 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014821 
Status:  Excess 
Comment:  1258  sq.  ft.;  1  story  structured  clay 

tile  and  metal  fr^ame;  subject  to  sewer 

pipeline  easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  7 

Saginaw  Army  Aircraft  Plant 
Sagi  naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Propert)'  Number  219014822 
Status:  Excess 
Comment  508  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pii)eline  easement; 

needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  8 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014824 
Status:  Excess 
Comment:  171  sq.  ft.;  2  story  concrete  block 

and  brick;  subject  to  sewer  pipeline 


easement:  needs  rehab;  most  recent  use — 

watch  tower 
GSA  Number  7-D-TX-879A 
Bldg.  16 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014825 
Status:  Excess 
Comment:  17263  sq.  ft.;  1  story  wood  and 

metal  fiiame:  subject  to  sewer  pipeline 

easement:  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  19 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014826 
Status:  Excess 
Comment:  25399  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement:  needs  rehab 
GSA  Niunben  7-D-TX-679A 
Bldg.  31 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  7607O- 
Landholding  Agency:  GSA 
Property  Number  219014827 
Status:  Excess 
Comment  1392  sq.  ft.;  1  story  wood  and 

metal  frame:  subject  to  sewer  pipeline 

easement:  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  9 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014828 
Status:  Excess 
Comment:  244  sq.  ft.;  1  story  wood,  hollow 

tile  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  25 

Saginaw  Army  Aircraft  Plant 
S^naw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014829 
Status:  Excess 
Comment:  1320  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  ^wer  pipeline 

easement;  needs  rehab;  most  recent  use — 

fire  house 
GSA  Number  7-D-TX-879A 
Bldg.  10 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014830 
Status:  Excess 
Comment:  354  sq.  ft.;  2  story  concrete  block 

and  brick;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  26 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014831 
Status:  Excess 
Comment:  3518  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number  7-D-TX-879A 
Bldg.  21 


Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  7607O- 

Landholding  Agency:  GSA 

Property  Number  219014832 

Status:  Excess 

Comment:  65  sq.  ft.;  wood  and  metal  frame; 

subject  to  sewer  pipeline  easement;  needs 

rehab:  most  recent  use — guard  house 
GSA  Number  7-D-TX-879A 
Bldg.  22 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014833 
Status:  Excess 
Comment:  50581  sq.  ft;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number  7-I>-TX-879A 
Bldg.  27 

Sa^aw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014834 
Status:  Excess 
Comment:  228  sq.  ft.;  2  story  wood  and  metal 

frame;  subject  to  sewer  pipeline  easement; 

needs  rehab;  most  recent  use— control 

tower 
GSA  Number  7-D-TX-879A 
Bldg.  32 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014835 
Status:  Excess 
Comment:  19546  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab 
GSA  Number:  7-D-TX-879A 
Del  Rio  Federal  Building 
Main  at  Broadway 
Del  Rio  Co:  Val  Verde  TX  78840- 
Landholding  Agency:  GSA 
Property  Number  549310001 
Status:  Excess 
Comment:  15600  sq.  ft.;  3  story  plus 

basement,  masonry  frame,  most  recent 

use— offices  and  courthouse 
GSA  Number  7-G-TX-1034 

Washington 

Vancouver  Substations 

Vancouver  Co:  Clark  WA  98661- 

Landholding  Agency:  GSA 

Property  Number  549240004 

Status:  Surplus 

Comment:  7  electrical  control  houses  und 
transmission  line  corridors,  access 
restrictions,  high  voltage  present,  minor 
contamination 

GSA  Number  9-B-WA-1019— 1028 

Land  (by  State) 

Arizona 

Land — 640  acres 
Ave.  B— Country  23  St 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number  619340001 
Status:  Unutilized 

Comment:  desert  land,  currently  no  water 
available,  possible  lease  restrictions 

Tract  No.  APO-SRP-JL-4 
West  of  91st  Ave.  ft  South  of  Indian  School 
Rd.,  Co:  Maricopa  AZ 


Landholding  Agency:  Interior 
Property  Number  619340002 
Status:  Unutilized 

Comment:  26  foot  strip  of  land  800  Soot  long, 
possible  easement  restrictions 

California 

.» 

Receiver  Site 

Dixon  Relay  Station 

7514  Radio  Station  Road 

Dixon  CA  95620-96S3 

Location:  Approximately  .16  miles  southeast 

of  Dixon,  CIA 
Landholding  Agency:  CSA 
Property  Number  549010042 
Status:  Excess 
Comment:  80  acres.  1560  sq.  ft  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease. 

limited  utilities 
CSA  Number  9-2-CA-1162-A 
.4075  acres 
Ocotillo  Wells 
BonegoCA 

Landholding  Agpacy.  GSA 
Property  Number:  549230002- 
Status:  Excess 
Comment:  unimfMON'ed  land. 

surroundingland— desert 
GSA  Number  9^-CA-1327 
Folsom  South  Canal 
SW  comer  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  CordovB  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetiial  easement 

over  .25  acre,  surrounding  land  use  is 

commercial 

Florida 

Former  US  Army  Reserve  Center 

Belvedere  Rd.  and  Clubhouse  Or. 

West  Palm  Beach  Co:  Palm  Beach  FL  3340&- 

Landholding  Agency:  GSA 

Property  Number  549310005 

Status:  Uoutilixed 

Comment:  S.lOacraa,  utilities,  previously 

leased  by  noo-profit  Cor  homeless 

assistance  use 
GSA  Number:  4-GR-FL-682A 

Idaho 

Portion 

Former  Farragut  Naval  Training  Center 
Atfaol  Co:  Kootenai  ID  S3801- 
Lacdholding  Agency:  GSA 
Property  Number  S49230004 
Status:  Excess 

Comment:  48.42  acres,  fonner  railroad  right- 
of-way 
CSA  Nundier  9-CStl2)-lD-A2lC 
Indiana 

Portion,  Cannelton  Locks  &  Dam 
Adjacent  to  Middle  Creek  Boat  Launching 

Ramp.  Co:  Floyd  IN 
Landholding  Agency:  GSA 
Property  Number  549240008 
Status:  Excess 
Comment:  28.65  acres  with  pumphouse.  no 

utilities,  periodic  Qooding 
CSA  Number  2-D-IN-569-C 
Iowa 

CHAR)  Ranch 

V4  mile  south  of  River  Rd.  on  Stagecoach  Rd. 
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An  les  Co:  Story  lA 

Lai  idholding  Agency:  GSA 

Pn  perty  Number  1S923O002 

Sti  tus:  Unutilized 

Co  nment:  24.5  acres  w/bldgs. — animal. 
I  bops,  bam,  storage;  wood  and  metal 
I  "ames;  potential  utils.;  limestone  quarry 
I  pprox  y*  mi.  north,  perform  some 
I  lasting;  fenced  area  w/locked  gate 

GS  \  Niimber  7-A-IA-493 

Mi  inesota 

Bil  e  Trail 

Mi  meapolis  Co:  Hennepin  MN  55417- 

Lo  ation:  Located  along  the  Bureau  of  Mines 

4  astern  boundary 
Lai  idholding  Agency:  GSA 
Pn  perty  Number:  549330005 
St{  tus:  Excess 
Co  oment:  long  strip  of  land  consisting  of 

i  pproximately  2  acres,  property  is  not 

I  ccessible  by  motor  vehicle 
GS  \  Number  2-I-MN-544-A 

Mi  isissippi 

)ac  cson  Installation  Waterway 

Lo  lin  Street 

lac  (son  Co:  Hinds  MS  3920»- 

Lai  idholding  Agency:  CSA 

Pn  perty  Number  549340002 

St(  tus:  Excess 

Co  nment:  34.88  acres,  gas  pipeline  runs 
i  long  eastern  boundary,  property  is 
I  Tegularly  shaped,  becks  to  a  highway 

GS  \  Number  4-GR(l)-MS-478B 

Ne  w  Mexico 

W(  stem  Perimeter  Tract 

Lo  Alamos  Co:  Los  Alamos  NM  . 

Lai  idholding  Agency:  CSA 

Pn  perty  Number  549310010 

Sti  tus:  Surplus 

Co  nment:  194  acres,  potential  utilities,  open 

I  rea,  no  roadways  through  property 
GS  \  Number  7-B-NM-504-G.  7-GR(l)- 

irM-504-L 

Ok  ahoma 

Pa  eel  No.  100/GSA  No.  13 

La  :e  Texoma 

Se  tion  25.  T7S.  R5E 

En  )s  Co:  Marshall  OK 

Lo  :ation:  1  mile  ngrtheast  of  Eoos 

Lai  idholding  Ageiu:y:  GSA 

Pn  perty  Number  319010440 

Sti  tus:  Excess 

Co  nment:  11.77  acres,  most  recent  use — 

I  ^creation 
GS  \  Number  7-D-CX.-S07-H 
Pa  celNo.58/GSANo.7 
La  :e  Texoma 

Se  tion  34  and  Section  3,  Co:  Marshall  OK 
Lo  ation:  About  2  miles  northeast  of 

( lumberiand 
La:  idholding  Agency:  GSA 
Pr(  perty  Number  31901O460 
St!  tus:  Surplus 
Co  lunent:  28.66  acres,  most  recent  use — 

1 9creation 
GS  \  Number  7-D-OK-507-H 
Pa  eel  No.  44/GSA  No.  4 
La  :e  Texoma 

Sei  tion  15,  T5S,  R7E,  Co:  Johnston  OK 
Lo  ;ation:  Abotit  V^  miles  southeast  of  Bee 
La  idholding  Agency:  GSA 
Pn  perty  Number  319010475 
SU  tus:  Excess 


Comment:  14.98  acres,  no  utilities,  most 

recent  use — recreation 
GSA  Number  7-D-OK-507-H 

Parcel  No.  46/GSA  No.  5 

Lake  Texoma 

Section  15  and  Section  16,  T5S,  R7E.  Co: 

Johnston  OK 
Location:  About  1  mile  southwest  of  Bee 
Landholding  Agency:  GSA 
Property  Number  319010477 
Status:  Excess, 
Comment:  23.91  acres;  no  utilities,  most 

recent  use— recreation 
GSA  Number  7-O-OK-507-H 
Parcel  No.  13/GSA  No.  1 
Lake  Texoma 

Section  7,  T7S.  R8E,  Co:  Bryan  OK 
Location:  Approximately  2  miles  south  of 

Mead,  OK 
Landholding  Agency:  GSA 
Property  Number:  319011345 
Status:  Excess 
Conunent  26.76  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  21/GSA  Na  2 
Lake  Texoma 

Section  3.  T7S.  R7E.  Co:  Bryan  OK 
Location:  Approximately  5  miles  southwest 

of  Mead,  OK. 
Landholding  Agency:  CSA 
Property  Number  319011352 
Status:  Excess 
Comment:  41.16  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  23/GSA  No.  3 
Lake  Texoma 

Section  34,  T7S,  R7E.  Co:  Bryan  OK 
Location:  Approximately  3Vk  miles  west  of 

Mead,  OK. 
Landholding  Agency:  GSA 
Property  Number  319011354 
Status:  Excess 
Cotnment:  9  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  54/GSA  No.  6 
Lake  Texoma,  Co:  Marshall  OK  73439- 
Location:  Section  17.  3Mt  miles  north  of  Little 

City.  OK 
Landholding  Agency:  GSA 
Property  Number  549210007 
Status:  Excess 
Comment:  SjOS  acres,  potential  utilities,  most 

recent  use — low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  63/GSA  No.  6 
Lake  Texoma,  Co:  Marshall  OK  73439- 
Location:  Section  16,  3V^  miles  southwest  of 

Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number  549210008 
Status:  Excess 
Comment:  40.32  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number  7-D-OK-O507-H 
Parcel  No.  66/GSA  No.  9 
Lake  Texoma,  Co:  Martial!  OK  73439- 
Location:  Sections  12  and  13,  2^.^  miles 

southwest  of  Cumfoeriand,  OK 
Landholding  Agency:  GSA 
Property  Number  549210009 
Status:  Exceas 


Comment:  14.05  acres,  potential  utilities, 

most  recent  use — low  density  recreation/ 

natural  gas  well  and  pipelines 
GSA  Number  7-D-OK-OS07-H 
Parcel  No.  78/GSA  No.  11 
Lake  Texoma,  Co:  Marshall  OK  73439- 
Location:  Section  24, 1  mile  east  of  McBride, 

OK 
Landholding  Agency:  GSA 
Property  Number  549210010 
Status:  Excess 
Comment:  30.28  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  86/GSA  Na  12 
Lake  Texoma,  Co:  Marshall  OK  7343»- 
Location:  Section  1824,  3V^  miles  south  of 

Kingston,  OK 
Landholding  Agency:  GSA 
Property  Number  549210011 
Status:  Excess 
Conunent:  13  acres,  potential  utilities,  most 

recent  use — low  density  recreation 
GSA  Niunber  7-D-OK-0507-H 
Parcel  No.  125/GSA  No.  14 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  17 
Landholding  Agency:  GSA 
Property  Number  549210012 
Status:  Excess 
Comment:  11.24  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  150/CSA  No.  15 
Lake  Texoma,  Co:  Marshall  OK  73439- 
Location:  Section  6 
Landholding  Agency:  GSA 
Property  Number  549210013 
Status:  Excess 
Comment:  12.64  acres,  potential  utilities, 

most  recent  use— low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  164/GSA  No.  16 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  CSA 
Property  Number  549210014 
Status:  Excess 
Comment:  40.20  acres,  potential  utilities.. 

most  recent  use— low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  16S/GSA  Na  17 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number  549210015 
Status:  Excess 
Comment:  32.62  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  166/GSA  No.  18 
Lake  Texcnna  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number  549210016 
Status:  Excess 
Comment:  62.61  acres,  potential  utilities, 

most  recent  use — low  density  recreation 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  68/GSA  Na  10 
Lake  Texoma,  Sect.  11 T6S,  R6E 
Cumberland  Co:  Marshall  OK 
landholding  Agency:  GSA 
Property  Number  549240010 


Status:  Excess 

Comment:  29.76  acres,  most  recant 

recreation 
GSA  Number  7-D-OK-0507-H 

Puerto  Rico 

Parcel C 

Naval  Station,  Roosevelt  Roads 

Vieques  PR  00765- 

Landholding  Agency:  CSA 

Property  Number  549340004 

Status:  Excess 

Conmient  96.41  acres,  subject  to  water/sewer 

easement,  access  restrictions,  most  recent 

use — buffer  zone 
GSA  Number  2-N-PR-486 
South  Carolina 

Land — 7.28  acres 
Georgetown  Wayside  Park 
Georgetown  Co:  Georgetown  SC  29440- 
Landholding  Agency:  GSA 
Property  Number  549330007 
Status:  Excess 

Comment:  7.28  acres,  potential  utilities 
GSA  Number  4-GR-SC-521A 

South  Dakota 

Ree  Heights  Communications  Site 

2  miles  south  of  Ree  Heights  Co:  Hand  SD 

57371- 
Landholding  Agency:  GSA 
Property  Number  549310015 
Status:  Excess 
Conunent:  approx.  4.24  acres  divided  into  2 

parcels  with  radio  towers  and  equipment 

sheds 
GSA  Number  7-B-SD-512 
Land— 1.28  acre 

Arlington  Co:  Brookings  SD  57212- 
Landholding  Agency:  GSA 
Property  Number  549320004 
Status:  Excess 
Comment:  1.284  acre  of  land  with  120  sq.  ft 

metal  bldg.,  most  recent  use — radio 

equipment  housing 
GSA  Number  7-B-SD-495-A 

Texas 

Parcel  *185/GSA  No.  19 

Lake  Texoma  Co:  Cooke  TX 

Location:  Robert  Firinash  survey  A-368 

Landholding  Agency:  GSA 

Property  Number  319010405 

Status:  Excess 

Comment:  31.64  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Parts  of  Tracts 

B-143,  B-144,  B-146,  &-148,  B-179 
Downstream  of  Lewisville  Dam  embankment 
Lewisville  Co:  Denton  TX  75067- 
Location:  Along  State  Hwy.  121 
Landholding  Agency:  GSA 
Property  Number  31914001S 
Status:  Underutilized 
Conunent:  101.78  acres  in  3  parcels,  most 

recent  use — wildlife  and  low  density 

recreation 
GSA  Number  7-D-TX-0510-K 
Parcel  No.  201 

Lake  Texoma  Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  S49320007 
Status:  Excess 


Comment:  8.07  acres,  most  recent  use — low 

density  recaeation,  upland  timber  wildlifis 

habitat 
GSA  Number  7-D-OK-0507-41 
Parcel  No.  203 

Lake  Texoma  Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320008 
Status:  Excess 
Conmient:  62.36  acres,  most  recent  use— low 

density  recreation  and  grazing 
GSA  Number  7-D-OK-0507-H 
Parcel  Na  205 

Lake  Texoma  Co:  Grayaon  TX 
,  Landholding  Agency:  GSA 
Property  Number  549320009 
Status:  Excess 
Comment:  11.18  acres,  most  recent  use — low 

density  recreation  and  grazing 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  209 

Lake  Texoma  Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320010 
Status:  Excess 
Comment:  12.67  acres,  most  recent  use— low 

density  recreation  and  grazing 
GSA<Number  7-D-OK-0507-H 
Wyoming 

Wind  Site  A 

Medicine  Bow  Co:  Carbon  WY  82329- 

Location:  3  miles  south  and  2  miles  west  of 

Medicine  Bow 
Landholding  Agency:  GSA 
Property  Number  419030010 
Status:  Excess 
Comment:  46.75  acres,  limitation-easement 

restrictions 

Suitable/To  Be  Excasaad 

Buildings  (by  State) 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1208 
608  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330002 
Status:  Excess 
Comment:  709  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landbolding  Agency:  Interior 
Property  Number  619330003 
Status:  Excess 
Comment:  709  sq.  f)..  one  story  frame 

residence  on  4.9  acres,  asbestos  siding 
Wyoming 

House 

25  mi.  southeast  of  Labarge,  WY 
Fontenelle  WY  83101- 
Landholding  Agency:  Interior 
Property  N\m>ber  619410001 
Status:  Excess 
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Comment:  1056  sq.  ft..  1  stoiy  frame 
residence.  2  be<uopms,  off-site  use  only 

Land  (by  State) 

Arizona 

Land— APO-GR-12-26A-09 
120  Street  and  Mountain  View 
Scottsdale  Co:  Maricopa  AZ  8525»- 
Location:  South  of  Shea  Boulevard  and  East 

of  120th  Street 
Landholding  Agency:  Interior 
Property  Number  619240002 
Status:  Unutilized 
Comment:  4.75  acres,  easement  restrictions, 

roost  recent  use— acquired  for  construction 

of  CAP  canal 

Unsuitable  PropeitiM 

Buildings  (by  State) 
Arkansas 

Bldg.  12.  Cass  Job  Corps  Cntr 

Hwy23 

Ozaric  Co:  Franklin  AR  7294»- 

Landholding  Agency:  Agriculture 

Property  Number  159320013 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Winston  Spring  House 

Garfield  Co:  Benton  AR  72732- 

Landholding  Agency:  Interior 

Property  Number  619320001 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration 

California 

5  bungalows 

125  South  Grand  Avenue 

Pasadena  Co:  Los  Angeles  CA  91105- 

Landholding  Agency:  GSA 

Property  Number  549230012 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration 

Minnesota 

Daryll  Schwieger— Cabin,  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number  159320002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Kenneth  Krienke— Cabin,  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number  159320003 

Status:  Unutilized 

Reason:  Other 

Conunent:  Extensive  deterioration 

Montana 

Sioux  Pass  Radio  Relay  Tower 

17  Miles  South  of  Culbertson.  Co:  Richland 

MT  57212- 
Landholding  Agency:  GSA 
Property  Number  549320012 
Status:  Excess 
Reason:  Other 
Comment:  No  public  access 
GSA  Number  7-B-SD-495-A 

New  Mexico 

Farmington  Office  and  Yard 
900  La  Plata  Highway 
Farmington  Co:  San  Juan  NM  87499- 
Landhoiding  Agency:  Interior 


Pro|  Brty  Number  619010001 

Stat  is:  Unutilized 

Real  on:  Within  airjpori  nmway  clear  zone 

Ore{  on 

Eugi  ne  District  Office  Site 
751  South  Danebo 
Eugi  ne  Co:  Lane  OR  97402- 
Lani  Iholding  Agency:  Interior 
Pto|  erty  Number  619010003 
Stat  is:  Underutilized 
Real  on:  Within  2,000  ft  of  flammable  or 
e>  plosive  material 

Sou  h  Dakota 

Boo  ter  Station 

Tra<  t  #1,  Mapleton  Township,  Co: 

U  nnehaha  SD  57101- 
Lan  (holding  Agency:  GSA 
Pro  erty  Number  549230006 
Stat  is:  Excess 
Real  on:  Other 

Con  ment:  Extensive  deterioration 
GS/  Number  7-I-SD-480-A 
Tex  IS 

Bldj ,  14 

Sag  naw  Army  Aircraft  Plant 

Sag  aaw  Co:  Tarrant  TX  76070- 

Lan  Iholding  Agency:  GSA 

Pro]  erty  Number  219014823 

Stat  is:  Excess 

Rea  on:  Other 

Con  ment:  Pump  house 

GS>  Number  7-D-TX-879A 

Lan  i  (by  State) 

Ala  ka 

Nik  I  Site.  Tract  104 

Jig  1  attery  "D" 

Eiel  ton  Defense  Area 

Fail  lanks  Co:  Fairbanks  AK  99701- 

Lan  Iholding  Agency:  GSA 

Pro  lerty  Number  549120001 

Stal  is:  Excess 

Rea  on:  Other 

Con  iment:  Property  is  landlock^ 

GSi  Number  9-O-AK-506-AD 

Arii  ona 

Por  ion,  Gila  River 
Buc  (eye  Co:  Maricopa  AZ  85337- 
Lan  iholding  Agency:  GSA 
Pro  «rty  Number  549240005 
Stafis:  Excess 

i:  Floodway 
Number  9-GR-AZ-533 


Rea  on 

Gs; 

Salt  River  Vortac 

Noi  h  of  intersection  of  Price  Rd.  ft  1st  St. 

Met  a  Co:  Maricopa  AZ  85201- 

Lan  Iholding  Agency:  GSA 

Pro  lerty  Number  549330008 

Stal  is:  Excess 

Rea  ion:  Other 

Con  iment:  No  legal  access 

GS;  Number  9-U-AZ-624 

Cal  Fomia 

Por  ion,  Travis  AFB 

6  m  les  southeast  of  Vacaville 

Tra  is  AFB  Co:  Solano  CA  94535- 

Lan  Iholding  Agency:  GSA 

Pro  (erty  Number  549220012 

Stal  lis:  Surplus 

Rea  ion:  Floodway 

GSi .  Number  9-^)-CA-499L 

Cei  tral  Valley  Project 


San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95376- 

Landholding  Agency:  GSA 

Property  Number  549230003 

Status:  Excess 

Reason:  Other 

Comment  Landlocked . 

GSA  Number  9-I-CA-1325 

Parcel  B 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number  9-G-CA-580-C 

Portion  of  Lot  7 

Former  State  of  California  Land/Stockpile 

Yreka  CO:  Siskiyou  CA 

Landholding  Agency:  GSA 

Property  Number  549330006 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number  9-G-CA-956A 

Colorado 

Former  ERDA  Site 

Black  Bridge  Park 

Gunnison  Co:  Mesa  CO  81501- 

Landholding  Agency:  GSA 

Property  Number  549330009 

Status:  Excess 

Reason:  Floodway 

GSA  Number  7-GR-CO-463-D 

Illinois 

1.6  acres  of  land 

Rock  Island  Arsenal 

South  Shore  Mississippi  River  Moline  Pool 

Moline  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  GSA 

Property  Number  549310009 

Status:  Excess 

Reason:  Floodway 

GSA  Number  2-D-II/-620-B 

Kentucky 

E.G.  Clements  Job  Corps  Cntr. 

1  Mile  East  of  Morganfield,  Ky. 

Morganfield  Co:  Union  KY  42437- 

Landholding  Agency:  GSA 

Property  Number  549120002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material; 
Within  airport  runway  clear  zone 
GSA  Number  4-L-KY-i32-E 
Artemus  Site 

Across  Cumberland  River  Bridge 
Ariemus  Co:  Knox  KY 
Landholding  Agency:  GSA 
Property  Number  549320001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway 
GSA  Number  4-Z-KY-602 

Louisiana 

Land 

Louisiana  Army  Ammunition  Plant 
Doyline  Co:  Webster  LA 
Landholding  Agency:  GSA 
Property  Number  219013923 
Status:  Excess 
Reason:  Other 

Comment  Barrow  pit.  predominately  under 
water 


GSA  Number  7-D-LA-0435D 

Montana 

Sherryl  Tap  Point  Site 

3  miles  south  of  Orummond.  MT.  Co:  Granite 

MT 
Landholding  Agency:  GSA 
Property  Number  549240006 
Status:  Excess 
Reason:  Other 
Comment  Inaccessible 
GSA  Number  7-B-MT-0598 
Oregon 

Tract  108  (Portion  of) 
Willow  Creek  Lake  Project 
Heppner  Co:  Morrow  OR  77838- 
Location:  Located  up  hill  from  the  left 

abutment  of  the  dam  structure. 
Landholding  Agency:  GSA 
Property  Number  319011687 
Status:  Excess 
Reason:  Other 
.  Comment  Inaccessible 
GSA  Number  »-IM»-708 
Reedsport  Substation 
North  22nd  Street 
Reedsport  Co:  Douglas  (»  97467- 
Landholding  Agency:  GSA 
Property  Number  549310003 
Status:  Excess 
Reason:  Other 
Comment  Inacessible 
GSA  Number  9-B-OR-701 
Puerto  Rico 

EI  Corcho  Tract 

Naval  Station  Roosevelt  Roads 

Naguabo  PR  00718- 

Landholding  Agency:  GSA 

Property  Number  549320011 

Status:  Excess 

Reason:  Floodway 

GSA  Number  N-PR-487 

Puntas  Figueras  (2) 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  0073S- 

Landholding  Agency:  GSA 

Property  Number  549320013 

Status:  Excess 

Reason:  Floodway 

GSA  Number  N- 

R-488A 

119.3  Acres 

Culebra  Island  PR  00775- 

Landholding  Agency:  Interior 

Property  Number  619210001 

Status:  Excess 

Reason:  Floodway 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-6148 

Landholding  Agency:  GSA 

Property  Number  549240009 

Status:  Excess 

Reason:  Floodway 
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Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3683:  FR-dSeO-N-Oq 

NOFA  for  Fair  Housing  Initiatives 
Program;  Itotice  of  AvaHabiHty  of 
Additional  Funding  and  Extension  of 

Application  Due  Data  for  Earthquaice 
Victtms 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Eqtial 
Opportunity,  HUD. 
ACTION:  Notice  of  availability  of 
additional  funding  and  extension  of 
application  due  date. 


SUMMARY:  This  Notice  announces  the 
availability  of  an  additional  $800,000  of 
1993  Fiscal  Year  (FY)  funding  for  the 
Education  and  Outreach  Initiative  of  the 
Fair  Housing  Initiatives  Program  (FHIP). 
It  also  extends  the  application  due  date 
for  victims  of  the  Los  Angeles 
earthquake. 

DATES:  The  application  due  date  for  FY 
1993  FHIP  funding  remains  February 
22, 1994,  except  for  apphcants  who 
could  not  complete  their  applications 
because  of  disruptions  due  to  the  Los 
Angeles  earthquake.  For  those 
applicants  affected  by  the  earthquake, 
the  application  due  date  is  extended  to 
March  8. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton,  Director,  OfBce  of 
Fair  Housing  Assistance  and  Voluntary 
Programs,  room  5234, 451  Seventh 
Street  SW..  Washington,  DC  20410- 
2000.  Telephone  niunber  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  HUD's  1993  Fiscal  Year 
(FY)  funding  of  $8.8  miUion  for  the  Fair 
Housing  Initiatives  Program  (FHIP)  was 
published  on  December  22. 1993  (58  FR 
68000).  This  FY  1993  FHIP  NOFA  stated 
that  $1.8  million  of  Education  and 
Outreach  funds  would  be  made 
available  in  another  NOFA,  to  be 
published  separately,  for  an  affirmative 
fair  housing  marketing  project  The 
Department  has  since  determined  that 
only  $1  million  would  be  made 
available  for  the  affirmative  fair  housing 
marketing  project,  and  is.  therefore, 
making  the  remaining  $800,000 
available  to  applicants  for  Education 
and  Outreach  Initiative  funding  under 
the  FY  1993  FHIP  NOFA.  Of  this 
$800,000.  $400,000  will  be  available  for 
national  program  activities,  and 
$400,000  will  be  available  for  regional/    . 


local/commtmity-based  program 
activities. 

In  addition,  this  Notice  extends  the 
application  due  dates  for  those 
applicants  who  could  not  complete  their 
api^cations  because  of  disruptions  due 
to  the  Los  Angeles  earthquake.  For 
applicants  adversely  affected  by  the 
earthquake,  the  application  due  date  is 
extended  two  weeks  to  March  8. 1994. 
Such  applicants  must  include  with  their 
applications  a  cover  letter  that  briefly 
explains  how  the  earthquake  prevented 
them  frtHn  meeting  the  original  February 
22nd  due  date.  All  other  apphcants  are 
still  subject  to  the  February  22, 1994 
due  date. 

No  other  aspects  of  the  FY  1993  FHIP 
NOFA  are  changed  by  this  notice. 

Autiiority:  Section  561  of  the  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.Q  3616  note).  Title  Vm.  Civil  RighU  Act 
of  1968,  as  amended  (42  U.S.C  3601-3619): 
Sec  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

Dated:  February  16, 1994. 
Paul  WUliams. 

Genera]  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 
(FR  Doc  94-4279  Filed  2-24-94;  8;45  am| 
BtUJNQ  CODE  4»».a»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-06(M350-01] 

Seasonal  Closurs 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Seasonal  closure  on 
approximately  8  miles  of  the  Rio  Grande 
in  south-central  Colorado  to  boating  use 
from  April  1  to  May  31. 

SUMMARY:  Seasonal  closure  will  be 
applied  to  boating  use  on  approximately 
ei^t  (8)  miles  of  the  Rio  Grande  River 
bom  Lobatos  Bridge.  Section  27.  T.33N. 
R.11E.  The  closure  made  under  the 
authority  of  43  CFR  8364.1  will  provide 
habitat  protection  and  privacy  for 
several  raptor  spades.  A  ctroy  of  the 
closure  order  will  be  posted  at  the 
Bureau  of  Land  Management  Offices  in 
Alamosa,  Colorado  and  Taos.  New 
Mexico,  and  at  points  of  access  to  the  8 
miles  of  the  Rio  Grande  River. 

Under  the  authority  and  requirement 
of  43  CFR  8364.1,  the  public  lands  and 
related  waters  as  described  above  would 
be  closed  to  boating  use  except  for 
emergency  craft,  BLM.  other  Federal, 
State  or  local  agency  water  craft  in 
performance  of  official  duty  and  other 
water  craft  on  official  business 
specifically  approved  by  the  San  Luis 
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Resource  Area  Manage  of  the  Bureau  of 
Land  Management 

Any  person  who  fails  to  comply  vriih 
this  closure  order  may  be  subiect  to  the 
penalties  provided  by  43  CFR  8360.0-7 
which  includes  fines  not  to  exceed 
$1000  and/or  imprisonment  not  to 
exceed  12  months. 

DATES:  This  season  closure  is  in  effect 
from  April  1  to  May  31  annually  and 
shall  remain  in  effect  unless  revised, 
revoked  or  amended. 
ADDRESSES:  Comments  can  be  direct  to 
the  Area  Manager.  San  Luis  Resource 
Area,  1921  State  Street.  Alamosa.  CX) 
81101  or  District  Manager,  Canon  Qty 
District  Office.  P.O.  Box  2200.  Canon 
aty.  CO  81215-2200. 
FOA  FURTHER  INFORMATION  CONTACT: 
)itlie  Howard.  Area  Manager  at  (719) 
589-4975. 

Stuart  L.  Freer. 

Associate  District  Manager. 

(FR  Doc  94-4301  Filed  2-24-«4;  8:45  ami 

BIUINQ  CODE  4>1»^W-M 

[AZ-020-«4-6410-11-A109:  AZA-48204] 

Notice  Of  Receipt  of  Conveyance  of 
Mineral  Interest  Application 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

ACTION:  Notice  of  minerals  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  aggregating  approximately 
520  acres,  are  segregated  and  made 
unavailable  for  filings  under  the  general 
mining  laws  and  the  mineral  leasing 
laws  to  determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976. 

The  mineral  interest  will  be  conveyed 
in  whole  or  in  part  upon  favorable 
mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
were  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  M.  Reid,  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix.  Arizona  85027. 
(602)  780-8090.  Serial  Number  AZA- 
28204. 

Gila  and  Salt  River  Base  and  Meridian, 
Maricopa  County.  Arizona 

T.  10  N..  R  3  W.. 
Sec.  12.  WV4NEV4.  EViSEV«: 


59,  No.  38  /  Friday.  February  25.  1994  /  Notices 


Se( .  13.  NEV4NEV4,  SV^NEV4: 

S«  -  24.  EVJSWV4,  SEV4. 

Minerals  Reservation — ^All  Minerals. 

U;  »on  pubUcation  of  this  Notice  of 
Segr  igation  in  the  Federal  Register  or  as 
prov  ded  in  43  CFR  2720.1-l(b),  the 
mini  ral  interests  owned  by  the  United 
Stati  s  in  the  private  lands  covered  by 
the  t  pplication  shall  be  segregated  to 
the  I  xtent  that  they  will  not  be  subject 
to  a]  ipropriation  imder  the  mining  and 
min  sral  leasing  lavra.  The  segregative 
effe<  t  of  the  application  shall  terminate 
upo!  i:  issuance  of  a  patent  or  deed  of 
sucl  mineral  interest;  upon  final 
rejei  tion  of  the  application;  or  two  years 
bon  the  date  of  publication  of  this 
noti  X,  whichever  occurs  first. 

Dt  ted:  February  17, 1994. 
G.  L  Cheniae; 
Dist  ict  Manager. 

(FR  )oc  94-4306  Filed  2-24-94: 8:45  am] 
BiUJ  n  CODE  4310-32-M 


[NV<  G30-«210^>4;  N-67468;  3-001Sq 

Rea  ty  Action:  Exchange  of  Put)llc 
Lan  Is  In  Clark  and  Nye  Counties,  NV 

AGE  4CY:  Bureau  of  Land  Management, 
Inte  rior. 

ACT  ON:  Notice  of  Realty  Action  N- 
574  >8  for  Exchange  of  Lands  in  Clark 
and  Nye  Coimties,  Nevada. 


SUN  MARY:  The  following  described 
put  ic  land  in  Las  Vegas,  Clark  County, 
Ne^  ada,  including  the  mineral  estate,  is 
bei]  ig  considered  for  disposal  by 
exc  lange  pursuant  to  Sections  206  and 
20s  of  die  Federal  Land  Policy  and 
Mai  lagement  Act  of  October  21, 1976, 43 
U.S  C.  1716. 

M01  nt  Diablo  Meridian,  Nevada 

T.  1  >  S.,  R.  60  E.. 

&  IC.  29,  EViNEViNEV.. 

EViNWV4NEV4NEV4,  EViNEV4SEV4NEV4. 

SEV4SEV4NEV4. 
A  jgregating  40.00  acres  (gross). 

1 1  exchange  for  these  lands,  the 
Fee  eral  Government  will  acquire  a  tract 
of  I  on-federal  land  in  Tonopah,  Nye 
C01  inty,  Nevada,  described  as  follows: 

Mo  int  Diablo  Meridian,  Nevada 

T.  a  N..  R.  42  E.. 

S  )c  36,  a  portion  of  the  EV^WVt. 

T  le  area  described  contains  8.23  acres, 
moi  e  or  less. 

The  purpose  of  the  exchange  is  to 
ac(  uire  the  non-federal  lands  located 
wii  lintheTownofTonopahtobeused 
as  I  n  administrative  office  complex  for 
the  Bureau  of  Land  Management's 
To  lopah  Resource  Area  Office.  The 
ex<  hange  is  consistent  with  the  Bureau's 
pU  oning  for  the  lands  involved  and  has 


been  discussed  with  local  governmental 
officials.  The  public  interest  will  be 
served  by  making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 
will  be  usied  to  equalize  the  values  upon 
approval  of  the  final  appraisal  of  the 
lands. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  SUtes.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  All  oil  and  gas  deposits, 
compoimds  of  sodium  and  potassiimi. 
and  saleable  minerals. 

And  will  be  subiect  to: 

1.  Right-of-way  N-53652  granted  to 
Central  Telephone  Company  for  an 
undergroimd  communication  line. 
2616.24'xlO',  as  to  the  EV«iNEV4NEV4. 
EV2NEV4SEV4NEV4.  SEV4SEV4NEV4. 

2.Right-of-way  N-55369  granted  to 
Las  Vegas  Valley  Water  District  for  a 
water  main.  2616.24'x20'.  and  a 
temporary  construction  area 
2616.24'xlO'  (expires  3/3/95),  as  to  the 
EVzNE^ANEVi,  EV«iNEV4SEV4NEV4, 
SEV4SEV4NEV4. 

3.  Right-of-way  N-57864  granted  to 
Southwest  Gas  Corp.  for  a  gas  pipeline, 
2622'x30',  and  a  temporary  construction 
2622'x20'  (for  a  period  of  2  months  from 
start  of  construction),  as  to  the 
EV2NEV4NEV4.  EV2NEV4SEV4NEV4, 
SEV4SEV4NEV4. 

4.  An  easement  30.00  feet  in  width 
along  the  south  boimdary  of  the 
NEV4NEV4NEV4,  together  with  a  15.00- 
foot  spandrel  area  in  the  Southwest 
comer  thereof  concave  Northeasterly, 
and  being  tangent  to  the  East  line  of  said 
West  30.00  feet  and  tangent  to  the  North 
line  of  said  South  30.00  feet,  together 
with  a  25.00-foot  spandrel  area  in  the 
Southeast  comer  thereof  concave 
Northwesterly,  being  tangent  to  the 
North  line  of  said  South  30.00  feet  and 
tangent  to  the  West  line  of  said  East 
50.00  feet,  in  favor  of  Clark  County,  for 
road,  public  utilities  and  flood  control 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 

5.  An  easement  50.00  feet  in  width 
along  the  north  and  east  boundaries, 
and  30.00  feet  in  width  along  the  west 
and  south  boimdaries  of  the 
EV2NEV4NEV4,  together  with  a  25.00- 
foot  spandrel  area  in  the  Northwest 
comer  thereof  concave  Southeasterly, 
and  being  tangent  to  the  South  line  of 
said  North  50.00  feet  and  tangent  to  the 
East  line  of  said  West  30.00  feet;  also 
together  with  a  15.00-foot  spandrel  area 
in  the  Southwest  comer  thereof  concave 
Northeasterly,  and  being  tangent  to  the 
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East  line  of  said  West  30.00  feet  and 
tangent  to  the  North  line  of  said  South 
30.00  feet;  further  together  with  a  25.00- 
foot  spandrel  area  in  the  Southeast 
comer  thereof  concave  Northwesterly, 
and  being  tangent  to  the  North  line  of 
said  South  30.00  feet  and  tangent  to  the 
West  line  of  said  East  50.00  feet; 
together  with  a  54.00-foot  spandrel  area 
in  the  Northeast  comer  thereof  concave 
Southwesterly,  being  tangent  to  the 
West  line  of  said  East  50.00  feet  and 
tangent  to  the  South  line  of  said  North 
50.00  feet,  in  favor  of  Qark  County,  for 
road,  public  utilities  and  flood  control 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 

6.  An  easement  50.00  feet  in  width 
along  the  north  boundary,  and  30.00  feet 
in  width  along  the  south  and  east 
boimdaries  of  the  EM2NWV4NEV4NEV4, 
together  with  a  15.00-foot  spandrel  area 
in  the  Southeast  comer  thereof  concave 
Northwesterly,  and  being  tangent  to  the 
North  line  of  said  South  30.00  feet  and 
tangent  to  the  West  line  of  said  East 
30.00  feet,  also  together  with  a  25.00- 
foot  spandrel  area  in  the  Northeast 
comer  thereof  concave  Southwesterly, 
being  tangent  to  the  West  line  of  said 
East  30.00  feet  and  tangent  to  the  South 
line  of  said  North  50.00  feet,  in  favor  of 
Clark  County,  for  road,  public  utilities 
and  flood  control  purposes  to  insure 
'continued  ingress  and  egress  to  adjacent 
lands. 

7.  An  easement  30.00  feet  in  width 
along  the  north  boundary  of  the 
SEV4NEV4NEV4.  together  with  a  15.00- 
foot  spandrel  area  in  the  Northwest 
comer  thereof  concave  Southeasterly, 
and  being  tangent  to  the  South  line  of 
said  Nor&  30.00  feet  and  tangent  to  the 
East  line  of  said  West  30.00  feet, 
together  with  a  25.00-foot  spandrel  area 
in  the  Northeast  comer  thereof  concave 
Southwesterly,  being  tangent  to  the 
West  line  of  said  East  50.00  feet  and 
tangent  to  the  South  line  of  said  North 
30.00  feet,  in  favor  of  Clark  County,  for 
road,  public  utilities  and  flood  control 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 

8.  An  easement  50.00  feet  in  width 
along  the  east  boundary,  and  30.00  feet 
in  width  along  the  north  and  south 
boundaries  of  the  E»/iNEV4SEV4NEV4, 
together  with  a  25.00-foot  spandrel  area 
in  the  Southeast  comer  thereof  concave 
Northwesterly,  and  being  tangent  to  the 
North  line  of  said  South  30.00  feet  and 
tangent  to  the  West  line  of  said  East 
50.00  feet,  also  together  with  a  25.00- 
foot  spandrel  area  in  the  Northeast 
comer  thereof  concave  Southwesterly, 
being  tangent  to  the  West  line  of  said 
East  50.00  feet  and  tangent  to  the  South 
line  of  said  North  30.00  feet,  in  favor  of 
Clark  County,  for  road,  public  utilities 


and  flood  control  purposes  to  insure 
continued  ingress  and  egress  to  adjacent 
lands. 

9.  An  easement  50.00  feet  in  width 
along  the  east  boundary,  40.00  feet  in 
width  along  the  south  boundary  and  30 
feet  in  width  along  the  north  and  west 
boimdaries  of  the  SEV4SEV4NEV4, 
together  with  a  15.00-foot  spandrel  area 
in  the  Northwest  comer  thereof  concave 
Southeasterly,  and  being  tangent  to  the 
South  line  of  said  North  30.00  feet  and 
tangent  to  the  East  line  of  said  West 
30.00  feet,  also  together  with  a  20.00- 
foot  spandrel  area  in  the  Southwest 
comer  thereof  concave  Northeasterly, 
and  being  tangent  to  the  East  Line  of 
said  West  30.00  feet  and  tangent  to  the 
North  line  of  said  SouUi  40.00  feet; 
further  together  with  a  25.00-foot 
spandrel  area  in  the  Southeast  comer 
thereof  concave  Northwesterly,  and 
being  tangent  to  the  North  line  of  said 
South  40.00  feet  and  tangent  to  the  West 
line  of  said  East  50.00  feet;  together  with 
a  25.00-foot  spandrel  area  in  the 
Northeast  comer  thereof  concave 
Southwesterly,  being  tangent  to  the 
West  line  of  said  East  50.00  feet  and 
tangent  to  the  South  line  of  said  North 
30.00  feet,  in  favor  of  Clark  CouiTty,  for 
road,  public  utilities  and  flood  control 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 
SUPPtEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  the  environmental  assessment 
is  available  for  review  at  the  Bureau  of 
Land  Management,  Las  Vegas  District 
Office,  4765  W.  Vegas  Dr.  Las  Vegas,  NV 
89108. 

Dated:  February  18. 1994. 
Mason  K.  Hall, 
Acting  District  Manager. 
IFR  Doc.  94-4312  Filed  2-24-94;  8:45  am) 
BILUNO  CODE  4310-HC-M 


[OR-e43-«210-05;  GP4-070;  OR- 
50354(WASH);  4-00151] 

Receipt  of  Application  for  the 
Conveyance  of  Federally-Owned 
Mineral  Interests 

AGENCY:  Bureau  of  Land  Management, 
Washington,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  receipt  of  an  appUcation  bom  the 
surface  estate  owner  for  the  conveyance 
of  Federally-owned  mineral  interests. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7170. 
SUPPtEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  Section 


209  of  the  Act  of  October  21. 1976. 90 
Stat.  2757,  Willene  E.  Miimier,  surface 
owner,  Kettle  Falls,  Washington,  has 
applied  to  purchase  the  mineral  estate 
described  as  follows: 

Willamette  Meridian 

T.  33  N..  R  38  R. 

Sec.  7,  lots  14-18. 

The  areas  described  aggregate  32.10  acres 
in  Stevens  County,  WashingtcHL 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interest 
described  above  will  be  segregated  to  the 
extent  that  it  will  not  be  open  to 
appropriation  under  tlie  public  land  laws 
including  the  mining  laws.  The  segregative 
effect  of  the  application  shall  terminate  either 
u(>on  issuance  of  a  patent  or  other  document 
of  conveyance  of  such  mineral  interests,  or 
upon  rejection  of  the  application,  or  two 
years  from  the  date  of  filing  of  the 
application,  November  12, 1993,  whichever 
occurs  first 

Dated:  February  8. 1994. 

Robert  D.  DeVin^.  Jr., 

Acting  Chief,  Branch  of  Lands  and  Afinera/s 
Operations. 

[FR  Doc  94-4308  Filed  2-24-94;  8:45  am) 

BtUMQ  CODE  43ie-»# 

[UT-«34-03~4410-03] 

Upcoming  Planning  Effort  In  Eastern 
Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Call  for  information  and  ufnlate. 

SUMMARY:  This  notice  is  a  follow  up  to 
the  notice  that  appeared  in  the  January 
1993  Federal  Reciter  concerning 
revision  of  the  Grand  Resource  Area 
Management  Plan,  Moab  District,  Utah. 
Bureau  of  Land  Management  (BLM).  It 
has  been  determined  appropriate  to 
expand  the  planning  area  beyond  the 
Grand  Resource  Area  to  include  the 
Price  River  Resource  Area  of  the  Moab 
District  and  the  Book  Cliffs  Resource 
Area  of  the  Vernal  District.  The  plan 
will  be  referred  to  as  the  Eastern  Utah 
Resource  Management  Plan  and 
Environmental  Impact  Statement  (RMP/ 
EIS).  As  part  of  this  effort,  data  will  be 
acquired  to  amend  and  update  the 
adjacent  San  I^ael.  San  Juan,  and 
Diamond  Mountain  RMPs.  The  BLM 
will  coordinate  with  the  adjourning 
BLM  Districts  in  Utah  and  Colorado. 

By  expanding  the  planning  area,  the 
BLM  will  be  able  to  include  complete 
ecosystems  in  the  evaluation  and 
analysis  of  resource  issues.  This 
expanded  area  will  encompass  a  major 
portion  of  the  Colorado  Plateau  in  Utah. 
This  notice  is  intended  to  inform  the 
public  that  the  planning  area  has  been 
expanded  and  to  invite  public 
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participation.  Public  comment  will  be 
solicited  throughout  the  planning 
process.  In  the  January  1993  notice  for 
the  Grand  Resource  Area,  a  call  was 
made  for  nominations  of  Areas  of 
Critical  Environmental  Concern  (ACEC) 
and  Wild  and  Scenic  River  (W&SR) 
segments,  along  with  a  request  for 
submission  of  technical  mineral 
resource  infonnation.  The  above 
information  is  requested  for  the 
expanded  planning  area,  along  with 
submission  of  technical  coal  resource 
information,  outdoor  recreation  use 
data,  and  information  on  the  wildlife 
resources  and  issues  in  the  planning 
area.  This  call  for  information  will 
include  infonnation  on  W&SR  segments 
in  the  adjacent  San  Rafael  and  Sain  Juan 
Resource  Areas  and  on  water  depletion 
as  it  affects  threatened  and  endmigered 
species  in  the  Colorado  River  drainage 
system. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  Ericksoa.. Project  Manager,  Utah 
State  Of&ce.  324  South  State  Street, 
suite  301.  Salt  Lake  City,  Utah  84111; 
Michael  ODonnell,  Team  Leader. 
Bureau  of  Land  Management,  Moab 
District  Office.  82  East  Dogwood,  Moab, 
Utah  84532;  or  Jerry  Kenczlu,  Team 
Leader,  Vernal  District,  170  South  500 
East,  Vernal,  Utah  84078.  Office  hours 
are:  Utah  State  Office,  7:30  a.m.  to  4:30 
p.m.,  telephone  (801)  539-4051;  Moab 
District,  7:45  8.m.  to  4:30  p.m., 
teleph(»ie  (801)  259-2100;  Vernal 
District.  7:45  a.m.  to  4:30  p.m., 
telephone  (801)  781-4400,  Monday 
through  Friday,  except  hoUdays. 
SUPPtaiBITARV  information:  This  plan 
will  be  prepared  under  43  CFR  part 
1610  to  meet  the  requirements  of  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  and  section  102  of  the 
Naticmal  Environmental  Policy  Act 
Decisions  generated  during  this 
planning  process  will  validate  or 
sup^^ede  land-use  planning  decisions 
presented  in  the  1983  Price  River 
Management  Framework  Plan  (MFP), 
the  1985  Book  Cliffs  RMP,  and  the  1985 
Grand  RMP.  The  RMP/EIS  will  also 
incorporate  decisions  relating  to  policy 
and  regulatory  changes  initiated  or 
enacted  since  1983. 

The  planning  area,  which  includes 
the  Book  ClifEs,  Price  River,  and  Grand 
Resource  Areas,  covers  approximately 
3,907,000  acres  of  public  land  in 
Uintah,  Emery,  CaAon,  Grand,  and  San 
Juan  Counties  in  eastern  Utah. 
Additionally,  the  planning  area  includes 
approximately  307.000  acres  of  spht- 
estate  where  (he  minerals  are  in  Federal 
ownership  and  the  surfece  is  in  other 
Federal  agency.  State,  private,  or  tribal 
ownership.  Portions  of  the  San  Juan, 


Diami  >nd  Mountain,  and  the  San  Ra£ael 
Resoi  rce  Areas  will  be  included  in  this 
plan  I  or  limited  specific  areas. 

Thi  planning  enort  will  formulate 
resou  ce  decisions  based  on  the 
envirt  tnmental  and  socioeconomic 
need:  within  the  planning  area. 
Coon  ination  will  take  place  with  the 
State  )f  Utah;  the  Utebidian  Tribe; 
Fedei  d  agencies  such  as  the  National 
Park  I  tervice,  USDA  Forest  Service,  U.S. 
Fish  I  nd  Wildlife  Service,  and  the 
Burea  u  of  Indian  Affairs;  as  well  as 
other  rounty  and  private  entities.  The 
plan  1  rill  consider  management  of  the 
Fedei  d  subsurface  mineral  estate. 

Thi  following  planning  issues  have 
been  dentified:  Vegetative  management 
for  \i\  estock,  wildUfe  habitat 
mana  ;ement,  and  watershed 
mana  'ement,  access  and  transportation 
needj ,  mineral  activities,  recreation 
mana  ^ement,  cultural  resource 
mana  lement,  and  threatened  and 
endai  gered  species  recovery- 
imple  mentation  plans.  In  addition,  a 
uniqxi  e  wildlife  initiative  in  the  Book 
Cliffs  and  increased  recreation  use  in 
the  Gi  and  Resource^\rea  will  be 
addre  ssed  and  alternative  management 
soluti  yns  analyzed. 

As  1 1  part  of  the  planning  process, 
reque  sts  for  nominations  for  ACEC 
desigi  lations  are  encouraged. 
Nomi  lations  must  include  a  map  as 
well  { s  a  discussion  on  why  an  ACEC 
is  nee  9ssary  and  what  special 
mana  e°iont  would  be  proposed. 
Nomi  lations  will  be  evaluated,  and 
final  I  esignations  will  be  made  through 
the  pi  aiming  process.  The  public  is  also 
invite  i  to  nominate  potential  W&SR 
segm(  nts.  Maps  or  a  description  of  the 
sped:  ic  streams  for  study  by  the  team 
^oul  i  accompany  the  W&SR 
nomi]  ation.  Opportunity  is  also 
provii  ,ed  at  this  timeibr  submission  of 
relevi  nt  technical  infonnation  regarding 
mine]  il  resources  in  the  planning  area. 
Speci  ically,  as  a  part  of  this  planning 
effort,  a  call  for  coal  and  other  resource 
infon  lation  is  hereby  requested  to 
solici  indications  of  interest  and 
infon  lation  on  coal  resources 
develi  >pment  potential  and  other 
resou  ces  which  may  be  affected  by  coal 
develi  tpment  for  lands  in  the  planning 
area,  industry.  State  and  local 
governments,  and  the  general  public 
may  submit  information  on  lands  that 
sboulc  be  considered  for  coal  leasing, 
including  statements  describing  %^y  the 
lands  jshould  be  considered  for  leasing. 
Propr  etary  data  marked  as  confidentUl 
may  I  e  submitted  as  response  to  this 
call  k  r  coal  and  other  resource 
infon  lation,  however,  this  data  may  be 
subm  tted  to  the  Authorized  Officers 
only. '  rhe  Authorized  Officers  are  the 


Resources  Area  and  District  Managers  of 
the  Vernal  and  Moab  Districts.  This  data 
will  be  used,  along  with  other  published 
information,  in  the  evaluation  of 
mineral  resource  potential  and  to  assist 
in  making  resource-allocation  decisions. 
This  data  will  not  be  included  in  the 
pubUc  record. 

Public  participation  is  being  sought  at 
this  time  to  ensure  that  all  issues, 
problems,  and  concerns  from  those 
interested  in  the  management  of  lands 
within  the  planning  area  ^n  considered. 
Public  response  is  requested  by 
September  30. 1994.  The  development 
of  the  land-use  plan  is  a  public  process; 
and  the  public  is  invited  to  assist  in  the 
identification  of  issues,  the  scope  of  the 
EIS,  and  the  nomination  of  special- 
designation  areas.  Public  workshops 
will  be  held  in  April  1994  to  discuss 
planning  issues.  The  date,  time,  and 
location  of  these  workshops  will  be 
announced  at  a  later  date  in  local 
newspapers.  Additional  public 
participation  will  be  encouraged 
throughout  this  process. 

Public  participation  will  again  be 
requested  at  the  time  the  draft  RMP/EIS 
is  initiated,  in  October  1994.  and  the 
proposed  RMP/Final  EIS  is  completed 
in  1997.  Notice  of  availability  of  these 
dociunents  will  be  published  at  the 
appropriate  times. 
James  M.  Parker, 
State  Director. 
(FR  Doc.  94-4240  Filed  2-24-94;  8:45  am] 

WLUNO  COOE  43t»-0<MI 


[00-042-04^730-09] 

Colorado:  Filing  Of  Plats  Of  Survey 

Februaiy  14, 1994. 

The  plats  of  stirvey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood, 
Colorado,  effective  10  ajn..  February  14, 
1994. 

The  plat  (in  four  sheets),  representing 
the  dependent  resurvey  of  a  portion  of 
the  12th  Guide  Meridian  West,  (east 
boundary),  a  portion  of  the 
subdivisional  lines,  and  certain  tract 
lines  and  the  subdivision  of  certain 
sections,  T.  2  N.,  R.  97  W..  Sixth 
Principal  Meridian,  Colorado,  Group 
No.  853.  was  accepted  December  8, 
1993. 

The  plat  (in  2  sheets),  representing  the 
corrective  dependent  resurveys  of  the 
west  bounda^  of  section  1,  portions  of 
Tract  A.  Monitor  Placer,  Mineral  Survey 
No.  1302.  South  Bank  Placer,  and  the 
subdivision  of  section  1.  and  the 
dependent  resurvey  of  portions  of  the 
subdivisional  lines  and  certain  mineral 
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claims,  and  the  subdivision  of  section  2. 
T.  12  S.,  R.  80  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  873,  was 
accepted  December  7. 1993. 

The  supplemental  plat,  correcting  the 
bearing  on  the  line  between  section  5 
and  section  6.  T.  44  N..  R.  11  W..  New 
Mexico  Principal  Meridian.  Colorado, 
was  accepted  December  20, 1993. 

The  amended  plat,  clarifying  the 
chord  bearing  and  chord  length  between 
Angle  Point  11  and  Angle  Point  1,  of 
Tract  43.  in  unsurveyed  T.  2  S..  R.  75 
W..  Sixth  Principal  Meridian.  Colorado, 
was  accepted  November  30, 1993. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  Plat  (in  2  sheets),  representing  the 
dependent  resurvey  of  portions  of  the 
New  Mexico  Principal  Meridian  (west 
boundary),  the  Eighth  Standard  Parallel 
North  (south  boimdary).  east  and  north 
boundaries,  and  subdivisional  lines  and 
the  subdivision  of  sections,  T.  33  N..  R. 
1  E.,  New  Mexico  Principal  Meridian, 
Colorado.  Group  No.  942.  was  accepted 
December  28. 1993. 

The  plat  representing  the  dependent 
resurvey  of  the  First  Guide  Meridian 
West,  (east  boundary),  portions  of  the 
south,  west,  and  north  boundaries, 
subdivisional  lines.  M.S.  No.  2129 
Warner  Placer,  and  the  Ophir  Townsite, 
and  the  subdivision  of  sections  4  and  5, 
T.  42  N..  R.  9  W..  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  881.  was 
accepted  December  28. 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Eighth 
Standard  Parallel  North,  (south 
boimdary).  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections.  T.  33 
N..  R.  1  W..  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  981,  was 
accepted  January  3, 1994. 

The  plat  representing  the  dependent 
restuvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  32  and  33,  T. 
21  S..  R.  69  W..  Sixth  Principal 
Meridian.  Colorado.  Group  No.  972.  was 
accepted  December  17. 1993. 

The  plat  (in  2  sheets),  representing  the 
dependent  resurvey  of  portions  of  the 
Third  Standard  Parallel  South  (south 
boundary),  the  Twelfth  Auxiliary  Guide 
Meridian  West  (east  boundary),  west 
and  north  boundaries  and  subdivisional 
lines,  and  the  subdivision  of  sections,  T. 
15  S..  R.  101 W.,  Sixth  Principal 
Meridian.  Colorado.  Group  No.  880,  was 
accepted  November  29, 1993. 

The  plat  representing  the  dependent 
resiuvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  section  17,  T.  14  S.. 
R.  76  W..  Sixth  Principal  Meridian. 


Colorado,  Group  No.  941,  was  accepted 
January  4, 1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  (in  two  sheets),  representing 
the  dependent  resurvey  of  a  portion  of 
the  Eighth  Standard  Parallel  North, 
(south  boundary),  the  west  boundary, 
and  a  portion  of  the  subdivisional  lines, 
and  the  subdivision  of  sections.  T.  33 
N.,  R.  6  W..  New  Mexico  Principal 
Meridian.  Colorado.  Group  No.  960,  was 
accepted  January  4, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 
Dairy!  A.  WUaon. 

Acting  Chief.  Cadastral  Surveyor  for 
Colorado. 

(FR  Doc.  94-4367  Filed  2-24-94;  8:45  am] 

atUMQ  COM  431»^m-M 

[NM-020-«210-0e;  NMNM  0450823] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  proposes 
that  a  796.50-acre  withdrawal  for  the 
Dry  Camp  Picnic  Ground,  Balsam  Glade 
Picnic  Ground,  Sandia  Crest 
Observation  Recreation  Site.  Kiwanis 
Point  Picnic  Ground.  Tree  Spring  Picnic 
Ground,  Capulin  Spring  Picnic  Ground. 
Sandia  Man  Cave  Recreation  Site,  and 
La  Madera  Winter  Sports  Area,  all 
within  the  Sandia  Ranger  District  in  the 
Cibola  National  Forest,  continue  for  an 
additional  20  years.  The  lands  will 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 

DATES:  Comments  should  be  received  by 
May  26, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O".  Box  27115.  Santa  Fe,  New 
Mexico  87502,  505-438-7502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  3498  be 
continued  for  a  period  of  20  years 


pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714  (1988). 

The  lands  are  described  as  follows: 
New  Mexico  Principal  Meridian 
Gbola  National  Forest 
Dry  Camp  Picnic  Ground 

T.  11  N.,  R.  5  E..  (Unsurveyed)  (40  acres) 
Sec.  4,  S'/iSEV4SEV«; 
Sec  9.  NViNEViNEV*. 

Balsam  Glade  Picnic  Ground 

T.  11  N..  R.  5  E..  (Unsurveyed)  (30  acres) 
Sec  4,  SEV4NWV4NEV«  and  SMiNEv«NEV«. 

Sandia  Crest  Observation  Recreation  Site 

That  portion  that  lies  outside  the  Sandia 
Wilderness  described  as 
T.  11  N..  R.  5  E..  (Unsurveyed)  (69  acres) 
Sec.  6,  NWV4SWV4NEV4.  S»/iSWV4NEV4, 
E»/4NEV4NWV4,  EV«iNfWV4NEV4NWV4, 
NEV4SE»/4NWV4.  and  NV2SEV4SEV4 
NWV4. 

Kiwanis  Point  Picnic  Ground 

That  portion  that  lies  outside  the  Sandia 
Wilderness  described  as 
T.  11  N.,  R.  5  E.,  (Unsurveyed)  (42.50  acres) 
Sec  6,  WV^NEV4SEV4.  EM1NWV4SEV4.  fiVi 
NEV4SWV4SEV4,  SEV4NEV4SWV4SEV4, 
NWV4SEV.SEV4,  and  NViSWV4SEV4 
SEV4. 

Tree  Spring  Picnic  Ground 

T.  11  N.,  R.  5  E..  (Unsurveyed)  (40  acres) 

Sec  9,  SEV4NEV4. 
Capulin  Spring  Picnic  Ground 
T.  11  N..  R.  5  E.,  (Unsurveyed)  (50  acres) 
Sec  4,  NEV4NWV4NWV4  and  NWV4NEV4 
NWV4. 
T.  12  N.,  R.  5  E., 
Sec  33,  SEViSEViSWV*  and  SViSWV« 
SEV«. 

Sandia  Man  Cave  Recreation  Site 

That  portion  that  lies  outside  the  Sandia 
Wilderness  described  as 
T.  12  N..  R.  5  E.,  (45  acres) 
Sec.  22.  E'ASWV4haVV4  (parts  of  lot  1  and 
Reconveyance  MM  0592),  WVI1NWV4 
SWV4  (parts  of  lot  3  and  Reconveyance 
NM  0592).  and  E'/iE'ANWViSWV.  (part 
of  lot  3). 

La  Madera  Winter  Sports  Area 

That  portion  that  lies  outside  the  Sandia 
Wilderness  described  as 
T.  11  N.,  R.  5  E..  (Unsurveyed)  (480  acres) 
Sec.  4.  SWV4SWV4NEV4,  SV2SV2NWV4.  NV2 

SWV4,  NV1SWV4SWV4.  SWV4SWV4 

SWV4.  and  WV2NWV4SEV4: 
Sec  5.  S>^SWV«SWV4.  E'/«jSEV4SW»/4. 

SWV4SEV4SWV4,  NEV4SEV4.  SE'AhfWVi 

SEV4.  and  SVzSEV.; 
Sec  6,  SEV4SEV4SEV4; 
Sec  8.  NWV4NEV4NEV4,  N'/iNWV4NEV4, 

SWV4NWV4NEV4,  NEV4hfWV4,  NV4NWV4 

NWV4.  N»/iSWV«NWV4NWV4.  SEV4 

NWV«NWV4,  EViNEV«SWV4NWV4.  and 

NWV4SEV4NrWV4. 
The  lands  described  aggregate  796.50  acres 
in  Bernalillo  and  Sandoval  Counties. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Dry  Camp  Picnic  Ground. 
Balsam  Glade  Groimd,  Sandia  Crest 
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Observation  Recreation  Site,  Kiwanis 
Point  Picnic  Ground,  Tree  Spring  Picnic 
Ground.  Capulin  Spring  Picnic  Ground. 
Sandia  Man  Cave  Recreation  Site,  and 
La  N4adera  Winter  Sports  Area  all 
within  the  Sandia  Ranger  District  in  the 
Cibola  National  Forest.  The  withdrawal 
segregates  the  lands  from  location  and 
entry  under  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  paeons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Ktexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  Pr^d«it.  and  the 
Congress,  %vho  will  determine  whether 
or  not  the  withdrawal  will  continue 
and,  if  so,  for  how  long.  The  final 
determination  of  the  continuation  of  the 
withdraival  will  be  publidied  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated  February  14. 1994. 
Malcolm  |.  Sduitker, 
Acting  State  Dmctor. 
(FR  Doc  94-4236  Filed  2-24-94;  8:45  am] 
BUJNO  cow  431«.n-M 


Fish  and  Wildlife  Service 

Notioe  of  Receipt  of  Applications  for 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.): 

Applicant:  Chimfunshi  Wildlife 
Orphanage.  Palm  Beach  Gardens.  FL.. 
PRT-785891. 

The  applicant  requests  a  permit  to 
import  a  female  chimpanzee  which 
originated  in  Zaire,  Africa,  and  is  now 
located  in  Haiti  and  immediately  export 
it  to  2^ambia.  Africa,  to  the  Chimfunshi 
Wildhfe  Orphanage  which  specializes 
in  rehabilitating  and  reintroducing 
orphaned  chimpanzees  to  social  groups. 
Due  to  the  current  political  and 
economic  situation  in  Haiti,  in 
accordance  with  section  10(c)  of  the 
Endangered  Species  Act,  the  Fish  and 


Wih  life  Service  reserves  the  right  to 
issui )  this  permit  diuing  the  30  day 
com  nent  period  in  the  event  that  the 
curr  !nt  owners  of  this  chimpanzee  miist 
leav  )  the  country  on  short  notice  and 
the  Health  or  life  of  this  chimpanzee 
wou  d  therefore  become  threatened. 

W  itten  data  or  comments  should  be 
subi  litted  to  the  Director,  U.S.  Fish  and 
WiU  life  Service,  Office  of  Management 
Aut!  lOiity,  4401  North  Fairfax  Drive, 
rooi  1 432.  Aiiington,  Virginia  22203  and 
be  received  by  the  Director  within 
30  C  lys  of  the  date  of  this  publication. 

D  cuments  and  other  information 
sub]  litted  with  these  applications  are 
aval  able  for  review,  subject  to  the 
requ  irements  of  the  Privacy  Act  and 
Free  iom  of  Information  Act,  by  any 
part  r  who  submits  a  written  request  for 
a  CO  >y  of  such  documents  to  the 
folic  wing  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 

and  Wildlife  Service,  Office  of 
Mai  agement  Authority,  4401  North 
Fair  iax  Drive,  room  420(c),  Arlington. 
Viif  inia  22203.  Phone:  (703/35a-2104): 
FAJ  ;  (703/35S-2281). 

Dt  ted:  February  18. 1994. 
Susi  D  Jacobaen. 

Acti:  ig  Chief,  Branch  of  Permits,  Office  of 
Man  igement  Authority. 

'.  |)oc.  94-4241  Filed  2-24-94;  8:45  ami 
I  CODE  4310-6S-P 
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Ilin  trals  Management  Service 

Out  r  Continental  Shelf.  Central  Gulf  of 
Mei  CO,  Gas  and  Oil  Lease  Sale  147 

AQE  ICY:  Minerals  Management  Service 

(Mh  S),  Interior. 

ACT  M:  Notice  Of  sale. 


1.  Authority.  This  Notice  is  published 
pun  uant  to  the  Outer  Continental  Shelf 
(OC  >)  Lands  Act  (43  U.S.C  1331-1356. 
(19(  6}).  and  the  regulations  issued 
thereunder  (30  CFR  part  256). 

Filing  of  Bids.  Sealed  bids  will  be 
recc  ived  by  the  Regional  Director  (RD). 
Gul  of  Mexico  Region,  Minerals 
Mai  agement  Service.  1201  Elmwood 
Pari  Boulevard,  New  Orleans,  Louisiana 
701  t3-2394.  Bids  may  be  delivered  in 
per  on  to  that  address  during  normal 
bus  ness  hours  (8  a.m.  to  4  p.m..  Central 
Stai  dard  Time  (c.«.t)  until  the  bid 
sub]  nission  deadline  at  10  a.m.  Tuesday. 
Mai  ch  29, 1994.  Hweinafter.  all  times 
cite  1  in  this  Notice  refer  to  cs.t.  imless 
othi  rwise  stated.  Bids  will  not  be 
acc(  pted  the  day  of  bid  opening, 
We<  nesday,  March  30, 1994.  Bids 
rec^ved  by  the  RD  later  than  the  time 
and,  date  specified  above  will  be 
retu  rned  uiiopened  to  the  bidders.  Bids 
ma'  not  be  modified  or  withdrawn 


unless  written  modification  or  written 
withdrawal  request  is  received  by  the 
RD  prior  to  10  a.m.  Tuesday.  March  29. 
1994.  Bid  opening  time  will  be  9  a.m., 
Wednesday,  Mardi  30, 1994,  at  the 
Sheraton  Hotel.  500  Canal  Street,  New 
Orleans,  Louisiana.  All  bids  must  be 
submitted  and  will  be  considered  in 
accordance  with  applicable  regulations, 
including  30  CFR  part  256.  The  list  of 
restricted  joint  bidders  which  applies  to 
this  sale  appeared  in  the  Federal 
Register  at  56  FR  52505,  published  on 
October  8. 1993. 

3.  Method  of  Bidding.  A  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Gas  and  Oil  Lease  Sale 
147.  not  to  be  opened  until  9  a.m..  c.s.t.. 
Wednesday.  March  30, 1994."  must  be 
submitted  for  eadi  block  bid  upon.  The 
sealed  envelope  and  the  bid  should 
contain  the  following  information:  the 
company  name,  qualification  nimiber. 
area  number  and/or  name  (abbreviations 
acceptable),  and  the  block  number  of  the 
block  bid  upon.  In  addition,  the  total 
amoimt  bid  must  be  in  whole  dollar 
amounts. 

Bidders  must  submit  %vith  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of 
the  V,S.  Department  of  the  Interior — 
Minerals  K^t^ement  Service.  For 
identification  purposes,  the  company 
name  and  company  qualification 
nimiber  should  also  appear  on  the  check 
or  draft  together  with  the  bid  block 
identification  (abbreviations 
acceptable).  No  bid  for  less  than  all  of 
the  unleased  portions  of  a  block  will  be 
considered. 

All  docimients  must  be  execirted  in 
conformance  with  signatory 
authorizations  on  file  in  the  Gulf  of 
Mexico  regional  office.  Partnerships  also 
need  to  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximimi  oif  five  decimal  places.  e.g.. 
33.33333  percent  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1880.  prohibiting 
unlawfrjl  combination  or  intimidation  of 
bidders. 

4.  Bidding.  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yeariy 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  AH  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  S25  or 
more  per  acre  or  fraction  thereof. 


(b)  YeaHy  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  fraction  thereol 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  royalty  of  $5  per 
acre  or  fraction  thereof.  TTie  following 
royalty  systems  will  be  used  in  this  sale. 

(1)  Leases  with  a  12^jff-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater;  this  area  is  shown  on  the 
Stipulations,  Lease  Terms  and  Bidding 
Systems  Map  applicable  to  this  Notice 
(see  paragraph  13).  Leases  issued  on  the 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  12V2  percent 

(2)  Leases  l^^th  a  WVj-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  aforementioned  Map). 
Leases  issued  on  the  blocks  offered  in 
this  area  will  have  a  fixed  royalty  rate 
of  I6V3  percent 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965.  as  amended  by 
Executive  Order  No.  11375  of  October 
13. 1967.  on  the  Compliance  Report 
Certification  Form.  Form  MMS-2033 
Oune  1965).  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(June  1985)  must  be  on  file  in  the  Gulf 
of  Mexico  regional  office  prior  to  lease 
award  (see  paragraph  14(e)). 

6.  Bid  Opening.  Bid  opening  will 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
announcing  bids  recei\^,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 
If  the  Department  is  prohibited  for  any 
reason  frtam  opening  any  bid  before 
midnight  on  the  day  of  bid  opening,  that 
bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  cf  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Blocks.  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Rejection,  or  Return  of 
Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless: 


(a)  The  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  regulations: 

(b)  The  bid  is  the  highest  valid  bid; 
and 

(c)  The  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25  m  more  per 
acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act.  as  amended,  and  other 
applicable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the 
RD  and  not  considered  for  acceptance. 

10.  Successfiil  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year's  annual  rental  for 
each  lease  issued,  by  electronic  funds 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  L  as  amended.  See 
Federal  Regirterat  58  FR  4525S. 
published  August  27, 1993. 

11.  LeQsing  Maps  and  Official 
Protraction  Diagrams.  Blocks  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  wfaidi  may  be  purchased  from 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  Outer  Continental  Shelf  (OCS) 
Leasing  Maps — Louisiana  Nos.  1 
through  12.  This  is  a  set  of  29  maps 
%vhich  sells  for  $32. 

(b)  Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each. 

NH  15-12    Ewing  Bank  (Dec.  2. 1976). 
NH  16-4     Mobile  (Feb.  23, 1993). 
NH  16-7    Viosca  Knoll  (Dec.  2, 1976). 
NH  16-10    Mississippi  Canyon  (Dec  2. 

1976). 
NG  15-3    Green  Canyon  (Dec.  2. 1976). 
NG15-6    Walker  Ridge  (Dec.  2, 1976). 
NG  15-9    (No  Name)  (Apr.  27. 1989). 
NG  16-1    Atwater  Valley  (Nov.  10. 

1983). 
NG  16-4    Lund  (Aug.  22, 1986). 
NG  16-7    (No  Name)  (Apr.  27. 1989). 

(c)  A  complete  set  of  all  the  above 
OCS  Leasing  Maps  and  Official 
Protraction  Diagrams  is  available  on 
microfiche  for  $i5.00  per  set. 

12.  Description  of  the  Areas  Offered 
for  Bids. 

(a)  Acreages  of  blocks  are  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased,  or 
transected  by  administrative  lines  such 


as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  following 
document  available  from  the  Gulf  of 
Mexico  regional  office: 

Central  Gulf  of  Mexico  Lease  Sale 
147— Final.  Unleased  SpUt  Blocks  and 
Unleased  Acreage  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease. 

(b)  Blocks  which  have  recently 
become  available  for  leasing  since 
December  1 7, 1993:  Attention  is  drawn 
to  the  following  update  list  which  is 
included  as  a  matter  of  convenience  for 
interested  parties.  Any  questions  on  this 
may  be  directed  to  Ms.  Patricia  Bryars. 
Phone (504) 736-2763. 

Update  List:  West  Cameron  Blocks 
245  and  272;  West  Cameron,  South 
Addition  Block  656;  East  Cameron 
Block  165;  Eugene  Island  Blocks  135 
and  155;  Ship  Shoal,  South  Addition 
Block  279;  South  Timbalier  Blocks  142 
and  166:  Bay  Marchand  Block  5;  Main 
Pass,  South  &  East  Addition  Block  257; 
Mobil  Block  859;  Mississippi  Canyon 
Block  681;  Green  Canyon  Blocks  38,  56. 
83,  111,  113, 156, 260.  281.  299.  422. 
457,  499. 500,  501, 629.  and  630; 
Atwater  Valley  Blocks  134. 178. 179. 
210.  222,  and  397. 

(c)  Blocks  not  available  for  leasing: 
The  areas  ofiered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11(a),  (b).  and  (c). 
except  for  those  blocks  or  partial  blocks 
already  under  lease.  Descriptions  of 
blocks  hsted  represent  cdl  Federal 
acreage  leased  unless  otherwise  noted. 

Sabine  Pass 

3.  6.  8,  9. 10. 11. 13. 14.  15. 

West  Cameron 

17  18(SWV4).  19.  20.  21,  22.  23.  24. 
27.  28.  33.  34.  35.  36.  38.  39,  40. 41,  44. 
45,  47(NWV4).  48,  49,  53,  55.  56.  58.  59. 
60, 61, 63. 64.  65. 66.  67, 68,  69,  71,  72. 
73.  74.  75.  76.  77,  78,  79,  81,  82,  83,  90. 
91. 92.  93. 95.  96.  97.  98. 99. 100. 101, 
102. 104. 108, 109. 110.  111.  114. 115. 
116.  118, 128. 130. 132,  134.  135,  136. 
138, 139, 141, 142. 143. 144,  145, 146. 
148. 149. 150. 151. 153. 165.  167. 168. 
169. 170. 171.  172. 173. 174. 175. 176. 
177. 178. 179. 180. 181. 182. 183. 184. 
186.  187.  191. 192(SV2),  193.  194. 195. 
196.  197.  198.  201, 202, 203.  205.  206. 
207. 211. 212. 213. 215.  216,  221.  222. 
224, 225, 226. 228, 229,  230.  231.  237, 
238.  239.  240,  241.  242.  246.  247.  248. 
249,  250.  252.  253. 254.  255.  256.  258. 
259.  261.  262.  263.  264.  265.  266.  269. 
276.  277.  279.  280. 282.  283.  284. 285. 
286. 


West  Cameron.  West  Addition 

155. 161, 163, 164.  287.  290,  291,  292, 
293, 294, 295, 298,  299,  301,  305,  306. 
310, 312, 313, 315,  319,  320.  321.  323, 
324, 331. 332, 333.  334,  337,  338,  340, 
342. 343, 344, 347,  351,  352.  360,  363, 
365,  367. 368, 369,  370,  379,  380,  385, 
386,  391,  392, 400,  401,  404,  405,  406, 
407. 408. 409. 410.  411.  416.  421.  422. 
423. 424. 425. 426, 427,  431,  432,  433, 
434, 435. 436. 437, 442.  444. 

West  Cameron,  South  Addition 

445,  446,  447,  450,  455,  456,  457,  458, 
459, 463, 464, 466.  469,  470.  471.  473, 
474, 475, 476. 477,  478,  479,  480.  482. 
483, 485, 486. 487, 488.  489.  490,  491, 
492,  493,  494, 495,  496.  498.  499.  504. 
505,  507,  509.  510,  513,  514,  517,  518, 
523, 524, 527. 528.  529.  531.  532,  533. 
534. 535. 536. 537, 538,  539,  540,  542, 
543. 547, 548, 551, 552,  553.  554,  556, 
557.  559, 560, 561,  563,  564,  565,  566, 
570, 571, 572. 574. 575.  576,  580,  583. 
584. 586. 587. 588.  592.  593,  594,  596, 
600,  601, 604, 605,  606,  607,  609,  613, 
616. 617. 618. 619. 620.  621.  624,  625, 
628. 630.  633. 634. 635.  639.  642.  643. 
645. 648. 653. 654. 657.  660.  663. 

East  Cameron 

2.  9. 11. 12. 14(Ei/«i  NWV4:  NEV4) 
(Landward  of  8(g)  Line).  15.  20.  21.  23. 
24,  25,  26.  29,  30.  31,  32.  33.  34.  36.  37, 
38.  39,  42, 44, 45.  46.  47.  48, 49.  50.  51. 
55.  56.  57.  58.  60.  61.  62,  63,  64.  65,  66, 
67,  70,  71,  72,  75,  76,  77,  78,  81,  82,  83, 
87,  89,  92,  96. 98.  99. 101, 102, 103, 104, 
105. 109. 110. 111. 112, 113, 114, 116, 
117, 120, 122, 123. 124, 125, 126, 131, 
132, 134, 135, 138, 139, 140, 141, 142. 
143, 144, 145, 148, 149, 151,  152,  153, 
154, 155, 157, 158, 160, 161, 171, 172. 
176. 185. 187. 188. 189. 190. 192. 193. 
194, 195(S^/i),  196, 198, 199,  200,  201, 
202,  203,  204(N>/i  NV2),  205.  211,  213, 
214. 215. 218. 219.  220.  221.  222.  223. 
226. 227. 229. 230.  231.  232.  233.  234. 
235. 

East  Cameron,  South  Addition 

240. 242. 243. 245.  251.  254.  255.  256. 
259, 260, 261, 263, 264,  265,  270,  271, 
272, 274. 275. 276. 277.  278.  279.  280. 
281.  282. 283. 284.  285.  286.  287,  289, 
297, 298, 299. 300.  302,  303.  306.  307. 
311. 312. 313. 314. 316.  317.  318.  319. 
320. 321. 322. 323. 327.  328.  330.  331. 
332.  334. 335. 336. 337.  338.  339.  346. 
351. 352. 353. 354. 356.  359.  360.  361. 
362.  363,  364. 365. 367, 368,  369, 370, 
371,  377,  378. 

Vermilion 

16, 17, 18. 19.  20.  21.  22.  23.  24.  25. 
26.  27.  28,  30.  31.  34.  35.  36.  37.  38.  39. 
40. 41.  42.  43, 44, 45,  46,  47, 48,  49,  50, 
52,  53, 54,  55,  56,  57,  58,  59, 60,  62,  63, 
64.  65.  66. 67. 68.  70.  75.  78.  80.  82.  83. 


8' 


84. 

100. 

SW14 

112. 

123. 

144. 

157. 

168. 

185. 

194. 

203. 

215. 

UEVi 

221. 

SEV4 

245. 


,  88.  89,  90,  92.  94.  95.  96.  97.  99. 
lOl.  102. 103. 104(SEV4;  NVz;  EV2 
;  EVj  W»/4  SWV4),  107, 108, 109, 
14, 115, 116, 117, 119, 120, 122, 
24, 129, 130, 131, 132, 133, 143, 
45, 146, 147, 148, 152, 155, 156, 
59, 160, 161, 162, 164, 166, 167, 
71. 172. 175. 178. 179. 180. 182. 
86. 187, 188, 189, 190, 191, 193, 
.95, 196, 197, 198, 199,  200,  201, 
:04,  205,  206,  207,  208,  213,  214, 
;16,  217,  218(Ei/i  NWV4  SEV4; 
SWV4  SEV4;  E^/2  SEV4).  219,  220, 
22,  223.  225(E'/«8  NEV4;  NEV4 
,  226,  227,  230,  232,  233,  237,  241, 
'A6,  247,  249,  250,  251. 


Vem  ilion.  South  Addition 

25; ;,  253,  255,  256,  257,  258,  261,  262, 
265,  166,  267,  268,  270,  271,  272,  275, 
276,  177.  278,  279.  280.  281.  282. 284. 
286.  187.  288.  289.  290.  291.  292. 293. 
294.  '96.  297.  298.  299.  300,  301,  302, 
304.  »05.  306.  308.  309.  310.  313.  314. 
315.  117. 318. 320. 321. 324.  325. 326. 
327.  128.  329.  330,  331,  332.  336.  338. 
339.  »40.  341.  342.  347.  348.  349.  351. 
355.  159.  360.  362.  363.  365.  367.  368. 
369.  pO.  371.  377.  378.  379.  380,  385. 
386.  694. 395. 397.  398.  400.  401.  404. 
407.  HO.  411.  412.  413. 

Sout  I  Marsh  Island,  North  Addition 

20  ',  208.  209.  210.  211.  212.  213.  214. 
215.  J16. 217.  218.  219.  220  (Landward 
of  le)  se  0310  slip.  Line).  221  (Landward 
of  lei  se  0310  slip.  Line).  222.  223.  224. 
225.  !26.  227.  228,  229,  230  (Landward 
of  le)  se  0310  stip.  Line),  231  (Landward 
of  le)  se  0310  stip.  Line),  232,  233,  234, 
235  (Landward  of  lease  0310  stip.  line; 
and  0ortion  more  than  3  marine  leagues 
swd.Jof  a  line  connecting  Tiger  Pt.  & 
Shell  Keys),  236,  237,  238,  239,  240,  241 
(Laniward  of  lease  0310  stip.  Line),  242 
(Lani  ward  of  lease  0310  stip.  Line),  243, 
244.  >49. 250. 251.  252.  253,  255,  256, 
257,  >58, 260. 261. 264. 265. 266. 267. 
268.  >69.  270.  271.  273.  274.  275.  281. 
282,  185.  286,  287,  288. 

Sout  I  Marsh  Island 

2,  [,  5,  6,  7,  8, 10, 11, 12, 13, 14, 15, 
16, 1 ',  18, 19,  22,  23.  25, 27,  28,  29,  30, 
33,  3  I,  35,  36,  37,  39,  40, 41,  44,  45,  47, 
48,  4  >,  50,  51,  53,  54,  55,  57,  58,  59,  60, 
61,  &^,  66,  68,  69,  70. 


8> 
1)2 


Sout  I 

71 
84, 
99, 
113. 
122. 
133. 
143. 
155. 
169. 
180. 


Marsh  Island.  South  Addition 

72.  73.  75.  76.  77.  78.  79.  81. 82. 

.  87.  90.  91.  92.  94.  95.  96.  97.  98, 

,  103. 106. 107.  108. 109.  112. 
114. 115. 116. 117. 118. 119. 120. 
123. 125. 127. 128. 130. 131. 132. 
134, 136. 137. 138. 140, 141, 142. 
144,  146, 147,  149. 150. 151. 154. 
156. 158. 160.  161. 164. 165. 168. 

71. 172. 173. 174. 175. 176. 179. 
181. 182. 185. 186. 187. 188. 189. 


190. 192. 193. 194. 195. 197. 198. 199. 

204.  205. 

Eugene  Island 

10.  20.  21.  22.  23.  24.  26.  27.  28.  29, 
30,  32,  33,  38,  39,  41,  42,  43,  44,  45,  46, 
47,  48,  49,  50,  51,  52,  53,  54,  56,  57,  58, 
59,  60,  62,  63, 64,  65,  70,  71,  72.  73.  74. 
75.  76.  77,  78.  7%.  80.  81.  82,  83,  85,  86, 
87,  88,  89.  90.  93(E^/i).  94.  95.  97.  98. 
99. 100. 101. 102, 105, 106, 107, 108, 
109, 110,  111.  113A,  113B',  116(EV2), 
117, 118. 119. 120. 125. 126. 128. 128A. 
129. 133. 136. 138. 142. 143. 144. 146. 
147. 148. 153. 154. 156. 157. 158. 159. 
160. 162. 163. 164. 167. 170.  172. 173, 
174, 175, 176, 177, 178, 179, 180, 181, 
182,  lfi3, 184. 185. 186. 187. 188. 189. 
190. 191. 192. 193. 196. 197,  198,  199, 
200.  201.  202.  203.  204.  205,  206,  208, 
211,  212,  214(WV2Wi/i8E>/i:  WV2),  215, 

217.  218, 219.  222,  224,  227,  228,  229, 
230, 231, 236. 237. 238,  240,  242,  243, 
245, 246, 247, 248,  249,  251.  252. 
253(NEV4;  E»/^^4WV4;  NWV4NWV4; 
E»/iSWV4NWV4;  S>/i),  254(S»/i),  255, 

256,  257, 258, 259,  261,  262,  265,  266. 

Eugene  Island,  South  Addition 

267,  268,  269,  270,  272,  273,  274,  275. 
276, 277, 278, 279. 281.  282.  283,  284. 
285.  286.  287(SV<j;  SViN'/i),  289,  292, 
293,  294, 295. 296.  297.  298.  299.  300. 
301(SVii).  304,  305.  306.  307.  308.  309, 
310.  312,  313,  314,  315,  316.  317,  318, 
319,  320,  322.  323. 324.  325.  326.  327. 
329.  330,  331, 332, 333, 334,  335,  336, 
337,  338.  339,  340,  341,  342,  343,  348. 
349.  350, 352.  353, 354,  355,  356,  358, 
359, 360, 361, 363, 364,  365,  367,  368, 
370,  371, 372, 374, 380,  383,  384,  385, 
386.  388.  389..  392. 

Ship  Shoal 

13(SV2SEV4).  14(S»/4S>/8).  15. 
25(Seaward  of  Zone  2  line).  26(SEV4). 
27.  28,  29,  30,  31,  32,  33,  34,  35,  36,  37, 
38,  49,  52,  53,  55,  58,  59,  63,  64(WV4), 
65,  66,  68,  69,  71(W»/ii),  72.  75.  76.  77. 
79.  80.  81.  84. 86.  87.  90.  91.  92.  93.  94. 
97.  98.  99. 100. 101. 102, 103, 105, 106, 
107, 108, 109,  110,  111,  112,  113, 114, 
115, 117(NV«j),  118(N»/i),  119, 120, 122, 
123, 126, 128, 129, 130, 133, 134, 135, 
136, 137, 138, 139, 140, 141, 145, 146, 
148, 149, 150, 153. 154. 156.  157, 158, 
159, 160, 163, 164. 166. 167. 168. 169. 
170. 171. 172, 175. 176. 177. 178. 180, 
181. 182. 183. 184. 189. 190. 191. 193, 
197. 198. 199.  200,  201,  202,  203,  204. 

205.  206.  207.  208.  209.  214.  215.  216. 

218.  219.  220.  222.  223.  224.  225(Ni/i). 
227.  229. 230. 233.  235. 

Ship  Shoal.  South  Addition 

237.  238. 239. 240.  242,  243,  246,  247, 
248, 249, 250, 251, 252, 253,  255.  256. 

257.  258.  259. 262. 263.  264.  265.  266. 
268.  269.  270,  271.  272.  273.  274.  276. 


277. 
292. 
303, 
315, 
326. 
335. 
351, 
364. 


278. 
293. 
304. 
316. 
327. 
339, 
352. 
366. 


280. 
294. 
307. 
317. 
328. 
340. 
353. 
368. 


281. 
295, 
309. 
319. 
329. 
341. 
356. 


287.  288. 
296.  299. 
311.312. 
321.  322. 
330. 331. 
343.  348. 
357.  358. 


290.  291. 
300.  301. 
313.  314. 
323.  325. 
333.  334. 
349.  350. 
359.  360. 


South  Timbalier 

10.  11.  16, 17.  21.  22.  23.  24,  25,  26, 
27(NV2;  NV2SWV4),  28,  29,  30,  32,  33, 
34,  35,  36,  37,  38.  50.  51.  52.  53. 54.  55. 
63.  66.  67. 68.  69.  70.  72.  73.  74.  76.  77, 
78.  79.  81.  82.  83.  85.  86(NV2).  87.  95. 
97.  98.  99. 100. 101. 107. 108. 109.  111. 

112. 124. 127. 128. 129. 130. 131. 132, 
133, 134, 135, 136, 138,  143.  144,  146. 
147, 148. 149, 151,  152.  158,  159,  160, 
161, 162, 163, 164, 165. 166, 169, 170. 
171. 172, 173,  175. 176.  177.  178. 179. 
180. 182. 184.  185. 187. 188(NWV4). 
189, 190. 191, 192. 193. 194. 195. 196, 
197, 198, 199,  200,  202,  203.  205,  206, 
207.  208.  210. 

South  Timbalier.  South  Addition 

214. 215. 217. 219.  221. 223.  225. 226. 
229.  231. 236.  238. 239. 240. 241. 242. 
244.  245. 246.  248. 249. 251.  252.  253. 
255, 258,  259.  260. 263.  264.  265.  266. 
267.  269.  271.  272.  275.  276.  277.  278. 
279.  280.  281.  282.  283.  285.  287.  289. 
290.  291.  292.  295.  296.  297.  300.  301. 
302.  308. 309.  310. 311.  312.  316.  319. 
320. 

South  Pelto 

1.  4.  5.  6.  7.  8.  9. 10. 11. 12.  13.  14. 
15. 16,  le.-ig,  20,  22,  23.  24. 

BayMarvhand 

2.3. 

Grand  Isle 

15. 16, 17, 18, 19,  20,  21,  22,  23,  24. 
25.  26.  27.  28.  29.  30.  31.  32.  33.  35.  36. 

37.  38.  39.  40.  41.  42.  43.  44(NVi).  45. 
46.  47.  48. 49,  51.  52.  53.  54,  55,  58,  59, 
65,  66,  69,  75,  76,  77,  78,  79,  82.  83,  85. 

Grand  Isle.  South  Addition 

86,  88,  89,  90, 91,  93,  94,  95.  99, 100. 
101, 102, 103, 106, 108, 110,  111,  113. 
115.116,117,118,119,121. 

West  Delta 

17, 18, 19,  20.  21(SVj  NVi  SVi;  SVi 
SV2).  22.  23.  24. 26.  27. 28(NV2;  N% 
SV2).  29,  30, 31,  32,  33,  34,  35,  36,  37, 

38,  39,  40, 41, 42,  43.  44.  45.  47. 48.  49, 
50,  57,  58,  59, 60,  61,  62,  63,  64,  67,  68. 
69,  70,  71,  72,  73,  74.  75,  76,  79,  80,  85, 
86,  87,  88, 89,  90,  91,  92, 93,  94,  95,  96, 
97, 98, 99. 100, 102. 103.  104. 105.  106. 
107. 108. 109. 

West  Delta.  South  Addition 

110.  111.  112. 113. 114. 115. 117. 118, 

121. 122. 123. 126. 128. 129. 132. 133, 


134, 135. 140, 143, 144, 145, 147, 148. 
149. 152 

South  Pass 

6. 17(Seaward  of  the  4th  Supp.Decree 
to  1  fl.  swd.  of  3rd  Supp.Decree).  27.  28. 
31.  33.  34.  35.  36.  37.  42.  43.  44.  45.  46, 
47.  48,  49,  50,  51,  52(Seaward  of  8(g) 
Line),  54,  55,  56(Landward  of  line  3 
geographical  miles  swd.  of  65  Decree 
Line),  57(Swd.  of  75  Decree  Line  to  1  ft. 
swd.  of  3rd  Supp.  Decree;  and  1  ft  swd. 
of  3rd  Supp.  Decree  to  3  geog.  miles 
swd.  of  1st  Supp.  Decree),  58.  59. 60. 61. 

South  Pass.  South  6-  East  Addition 

62.  63.  64,  65,  66(Seaward  of  65 
Decree  Line),  67, 68,  70,  71,  72,  74,  75, 
76,  77.  78.  82.  83.  86,  87.  88.  89.  92.  93, 
94, 96.       '• 

Main  Pass 

7, 18. 19.  20.  30.  37.  38.  39.  40. 41. 
42.  43.  44.  55.  57.  58.  59.  61. 62. 63.  64. 
65.  68.  69.  70.  71.  72.  73.  74.  77.  78.  86. 
87.  88.  90,  91(NVi;  SEV4;  SWV4  in  Zone 
1),  92,  93(Seaward  of  8(g)  Une),  94,  95. 
96.  97.  98.  99. 100(NVi;  NVi  NV2  SV2; 
SEV4  NEV.  SEV^:  EV2  SEV4  SEV,).  102. 
103. 104. 105. 106  (SWV4  SEV4  NEV4; 
SV2  SWV,  NEV4;  S'/i  SV2  NWV,;  SWV4; 
WV2  SEV4;  WV2  EVi  SEV4).  107. 108, 
110.  111.  112. 114. 115. 116. 117. 118. 
119. 120. 122. 123. 124. 125. 126. 
127(NVi).  129. 131. 132. 133. 138. 139. 
140. 141. 142.  144,  145,  146,  148,  149. 
151.  lS2(Seaward  of  65  Decree  Line). 
153. 

Main  Pass.  South  6-  East  Addition 

154. 159. 160. 161. 162. 163. 164. 165. 
166. 167. 168. 169, 170, 171,  172, 173, 
175. 177, 178, 179, 180, 181, 182. 183, 
186,  187, 188. 189,  190, 191, 192, 193, 
194, 196, 198, 199,  201,  202,  208,  209, 
210.  214,  216, 218, 219, 220,  221.  222. 
223,  224,  226,  227, 228. 229, 233,  234, 
236,  237,  242.  243.  244,  248.  249.  251. 
252.  253.  254.  255.  256. 258.  259,  260, 
261,  262.265,  272,  273,  274,  276,  280, 
281,  283.  286. 287.  288,  289,  290.  291. 
292.  293.  294.  295.  296.  297.  298.  299. 
300.  301.  303,  304,  305,  306,  308,  309, 
310,311.312.313.315. 

Breton  Sound 

39.  41.  42. 43.  53(Wy2  Portion 
Seaward  of  75  Decree  Line).  54.  55.  56. 

Chandeleur 

9. 12. 13. 14. 15. 17. 19.  21.  22.  24. 
25.  28.  29.  30  (Seaward  of  8(g)  Line),  31, 
34. 

Chandeleur.  East  Addition 

~    36,37,38,40,41. 

Mobile 

778,  779,  819,  820. 821. 822. 823. 824. 
826.  827. 828.  830.  860, 861,  862,  863, 


864, 865, 866, 867, 868, 869,  870,  871. 
872, 873,  874.  904. 905,  907,  908.  909. ' 
910,  911,  912.  913, 914,  915,  916,  917, 
918,  945,  947,  948, 949, 952,  953,  954. 
955, 956, 957, 958, 959, 960.  961. 962. 
990. 1002. 1003. 

Viosca  Knoll 


.  32.  35.  38.  68, 69. 
118. 124. 155. 156. 
201. 202.  203.  204. 
212.213.250,251, 
295,  296,  297,  340. 
390, 427,  428,  429, 
520,  564,  565,  609. 
697.  698.  734.  736. 
773.  774.  779.  780. 
814.815.817.818. 
827,  829.  830.  861, 
869.  870.  871. 872. 
906.  907.  911.  912. 
944. 945,  947,  953, 
958,  959,  988,  989, 
996,  997,  999, 1000, 


22.  24.  27.  29.  31 
73.  74.  76.  79. 117, 
157. 158. 161. 170. 
206,  207.  208,  209, 
252.  253. 256.  294, 

341.  343.  344.  346. 
430. 474.  518,  519, 
692.  693.  694.  695. 
740,741.742.772, 
783,  784.  785.  786. 
822,  823,  825,  826. 
862.  863,  867,  868, 
899,  900.  903,  905, 
913,914,915,916. 
954.  955.  956.  957. 
990,  992.  993.  994. 
1001. 1002. 1003. 

Ewing  Bank 

305.  306, 347, 350, 438,  481,  482,  526, 
570,  658.  701.  702. 743. 744,  745,  746, 
781,  782,  783,  784, 788, 789,  790,  824. 
825.  826.  828.  833.  867.  868.  869.  871. 
872.  873. 874. 878. 879. 903.  906.  908. 
910.  911.  912. 913. 914.  915,  916.  917. 
918.  920.  921. 922.  923.  938.  944.  947. 
948.  949.  950.  952. 954.  955,  958.  959. 
961.  962.  963.  964.  965.  966,  983,  985. 
986,  987,  988.  989, 991,  993,  994,  995, 
996, 1000.  1001. 1002. 1003, 1004, 1005, 
1006, 1007, 1010, 1011. 

Mississippi  Canyon 

20,  24,  26,  27,  28,  29,  30,  31,  32,  33, 
34.  35.  36.  37.  39.  40.  41. 63.  64. 65.  66. 
68.  70.  72.  73.  74.  75.  76.  78.  79.  80.  81. 
82.  84.  85. 108, 109, 114. 123, 124. 125, 
127, 128, 129,  148,  149, 150,  151, 161. 
162. 163.  168.  167.  168. 169.  173.  191. 
192. 193. 194. 195. 196. 199.  204.  205, 
208.  209.  210,  211, 212. 213. 214. 215. 
216.  217,  240,  243,  244,  245,  247,  248, 
252,  253,  254,  255.  256. 257.  258.  259. 
265.  267.  268,  280,  281,  287,  288,  289, 
290,  291.  292.  296.  299.  300.  301,  302. 
305,  309,  311,  312,  320,  321.  322,  323. 
324, 325,  333, 335, 338, 339,  340,  341. 

342.  343.  344.  345.  346.  348.  353.  354. 
355.  356. 357. 358. 363. 365.  378.  382. 
383.  384.  385.  386.  392.  397.  398.  399. 
400.  401.  402,  426.  427.  428.  429,  430. 
431.  436,  437,  441,  443,  444,  445,  447. 
448.  449,  450.  470.  471.  474.  475.  476. 
480,  481.  485.  486.  487.  489.  490.  492. 
493.  494.  495,  496,  505,  506,  507,  508, 
509, 514,  515.  516,  517,  520,  521,  522. 
524,  529.  530.  531.  533.  537.  538.  539. 
551.  553.  554. 555. 560.  561.  562.  563. 
564.  565.  566.  568. 573. 574.  575.  576. 
577.  583.  584.  585.  593.  594.  595.  596. 
597. 603.  605. 606.  607. 608. 612. 613. 
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617. 
638, 
667. 
687. 
707. 
725. 
738. 
762. 
772, 
803, 
818. 
849, 
868, 
891, 
899, 
934, 
942. 
980. 
993. 


619. 
639. 
673. 
688. 
711. 
726. 
739. 
763. 
773. 
804. 
819. 
850, 
875, 
892. 
900, 
935, 
955, 
981, 
999, 


620, 621, 
643. 647. 
674. 676, 
692.  694. 
714, 717, 
727. 728, 
749. 750. 
764. 765, 
774. 775. 
806,  807. 
831.832. 
851,852, 
876, 885, 
893,  894. 
911.912. 
936. 937. 
956. 972. 
982. 983. 
1000. 


624. 
656. 
677. 
695, 
718, 
730, 
755, 
768, 
776, 
808, 
845. 
853. 
887, 
895, 
928. 
938. 
976. 
984. 


627. 
657. 
678, 
698, 
720, 
731. 
757. 
769. 
777. 
809. 
846. 
854, 
888, 
896, 
929, 
939, 
977, 
985. 


628. 
661. 
682. 
705. 
721. 
732. 
758. 
770. 
778, 
810, 
847, 
855, 
889, 
897, 
932, 
940. 
978. 
986. 


630. 
663. 
686, 
706, 
724, 
734, 
760. 
771. 
802. 
811. 
848. 
856. 
890. 
898. 
933. 
941. 
979. 
992. 


116, 
137, 
152, 
180, 
226, 
276. 
327. 
401. 
446. 
575, 


Green  Canyon 

5,  6.  7,  8,  9. 10. 13. 15. 16. 18. 19.  23, 
25,  30.  31.  33.  34.  35.  37.  39. 40.  41.  45. 
46.  50,  52.  53.  54.  58,  60,  64,  65,  67.  68. 
69.  72.  73.  78,  79,  81,  82,  89,  90,  92,  96. 
97,  98, 101, 102, 109. 110, 114, 115, 116. 
117, 120, 121, 122, 123, 125, 126, 128. 
129, 135, 136, 137, 140, 141, 142, 144, 
145. 146, 149, 155, 158, 159, 160, 161, 
163, 165, 166, 167. 169. 170. 177. 179. 
180. 181. 184. 185. 195. 198. 199.  200. 
201. 202. 203. 205. 208.  209.  210.  211. 
213. 214. 215. 216.  217.  221.  223.  224. 
225. 228. 235. 236.  237,  238,  240, 241, 
242, 243, 244,  245,  246,  247,  248,  250, 
251, 252. 253. 254.  255,  256,  257,  258, 
268,  269, 272, 273,  274,  278,  279,  282, 
285, 286, 287, 288,  290,  295,  296.  297. 
298, 300. 301.  303,  309.  311.  312.  314. 
317. 318. 325. 326. 329.  330.  333.  338. 
339, 340, 341, 342,  353,  354,  355,  356, 
369,  372,  373,  377,  378,  379,  383,  384, 
385,  386.  398.  399.  400.  403,  404,  405, 
406, 415, 416, 417. 421.  426. 427. 429. 
430. 431. 437.  446. 447. 448. 454. 459. 
460.  461.  462,  463,  465,  466,  467,  468, 
469, 470,  472, 473. 474.  475.  481,  486, 
487, 491, 497. 498.  505.  506.  507.  508. 
509. 510. 512. 513.  514.  515.  516.  517. 
518. 519. 520. 531. 533.  534.  535.  540. 
541. 543. 544.  545,  546,  550,  552,  553, 
554, 556. 557,  558,  559.  562.  563.  564. 
578.  579.  587.  588.  589,  590.  600. 601. 
602. 603. 604. 605. 606,  631,  632, 636, 
644, 645, 646, 647, 648,  649,  650,  651, 
673, 674, 679, 680, 681, 689,  690,  691. 
692. 693. 706.  712.  713.  714.  723.  724. 
725. 726. 735,  736,  737,  756.  757.  758. 
766. 767.  775.  776.  801.  802.  810.  816. 
825.  826.  844. 845. 854.  859,  860,  863. 
864,  869,  870,  871,  872.  873.  905.  913. 
915, 955, 958, 999, 1001. 

Atwater  Valley 

1.  7. 8, 11. 12. 13. 15, 16, 17,  20,  21, 
22,  23.  24.  25.  26,  51,  52,  55,  56,  57,  58, 
59,  60,  61.  63.  64,  66,  67,  68.  70.  71.  84. 
90,  91.  92.  93. 98.  99. 100. 101. 103. 104. 
105. 106. 107, 108. 112. 113. 114, 115, 


17, 
11. 
113. 
II  1. 
21  3. 
2;  7. 
3:4. 
41  5. 
41  0. 
6  7. 


118. 
142. 
157. 
182. 
234. 
284. 
343. 
406. 
457. 
618. 


119, 127. 128. 
143. 145, 146, 
158, 160. 161. 
189. 190.  223. 
256. 261.  266. 
310.  311,  312. 
370.  371.  377. 
414. 415. 441. 
488. 489. 490. 


135. 
150. 
162. 
224, 
267, 
313, 
378, 
444, 
573, 


136. 
151. 
163. 
225. 
268. 
321. 
379. 
445. 
574. 


Walke.  ■  Ridge 


22. '  5.  46,  66, 120, 121. 164, 197, 198, 
205,  61  3,  678,  707,  723.  766. 

13.  Lei  \se  Terms  and  Stipulations 

(a)  L  eases  resulting  from  this  sale  will 
have  i]  utial  tenns  as  shown  on  the 
Stipul  itions.  Lease  Terms  and  Bidding 
Systec  IS  Map  applicable  to  this  Notice 
and  w  11  be  on  Form  MMS-2005  (March 
1986).  Copies  of  the  map  and  lease  form 
are  available  from  the  Gxilf  of  Mexico 
regional  ofQce  (see  paragraph  14(a)). 

(b)  'Ihe  applicabihty  of  the 

stipuh  tions  which  follow  is  as  shown 
on  the  Map  described  in  paragraph  13(a) 
and  as!  supplemented  by  references  in 
this  Notice. 

Stipul  ition  No.  1 — Protection  of 
Arcba  iological  Resources 

(Th  i  stipulation  will  apply  to  all 
bloclu  offered  for  lease  in  this  sale. 
Bidde:  s  should  also  refer  to  paragraph 
14(h)  ( if  this  Notice  for  specific  siuvey 
requir  tments.  See  also  paragraph  14(j).) 

(a) "  Archaeological  resource"  means 
any  pi  ehistoric  or  historic  district,  site, 
buildi  ig.  structure,  or  object  (including 
shipw  -ecks);  such  term  includes 
artifac  s,  records,  and  remains  which  are 
relate*  to  such  a  district,  site,  building, 
structi  ire.  or  object  (16  U.S.C.  470w(5)). 
"Opei  Itions"  means  any  drilling, 
minin  (.  or  construction  or  placement  of 
any  st  uctiu«  for  exploration, 
deveU  pment,  or  production  of  the  lease. 

(b)  Ijf  the  Regional  Director  (RD) 
beUev  ss  an  archaeological  resource  may 
exist  in  the  lease  area,  the  RO  vdll  notify 
the  leasee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1) 
throudh  (3). 

(1)  Vrior  to  commencing  any 
operal  ions,  the  lessee  shall  prepare  a 
report  as  specified  by  the  RD,  to 
deten  tine  the  potential  existence  of  any 
archa<  ological  resovuce  that  may  be 
affect<  d  by  operations.  The  report, 
prepai  ed  by  an  archaeologist  and  a 
geoph  rsicist,  shall  be  based  on  an 
assess  nent  of  data  from  remote-sensing 
surve;  s  and  of  other  pertinent 
archa(  ological  and  environmental 
inforn  lation.  The  lessee  shall  submit 
this  re  lort  to  the  RD  for  review. 


(2)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  either 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  adversely  affect  the  area  where 
the  archaeological  resource  may  be;  or 

(ii)  Establi^  to  the  satisfaction  of  the 
RD  that  an  archaeological  resource  does 
not  exist  or  will  not  be  adversely 
affected  by  operations.  This  shall  be 
done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
survey  equipment  and  techniques 
deemed  necessary  by  the  RD.  A  report 
on  the  investigation  shall  be  submitted 
to  the  RD  for  review. 

(3)  If  the  RD  determines  that  an 
archaeological  resource  is  likely  to  be 
present  in  the  lease  area  and  may  be 
adversely  affected  by  operations,  the  RD 
will  notify  the  lessee  immediately.  The 
lessee  shall  take  no  aption  that  may 
adversely  affect  the  archaeological 
resource  until  the  RD  has  told  the  lessee 
how  to  protect  it 

(c)  If  the  lessee  discovers  any 
archaeological  resource  while 
conducting  operations  on  the  lease  area, 
the  lessee  shall  report  the  discovery 
immediately  to  the  RD.  The  lessee  shall 
make  every  reasonable  effort  to  preserve 
the  archaeological  resource  imtil  the  RD 
has  told  the  lessee  how  to  protect  it. 

Stipizlation  No.  2 — Topographic 
Features 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  biological  block  package 
associated  with  this  Notice  which  is 
available  from  the  Gulf  of  Mexico 
regional  office.  See  paragraph  14(a).} 

The  banks  which  cause  this 
stipulation  to  be  applied  to  blocks  of  the 
Central  Gulf  are: 

No  Activity  2^ne  Defined  by  Isobath: 


Bank  name 


McGrail  Bank 

Bouma  Back  ....... 

Rezak  Bank 

Sidner  Bank 

Rankin  Bank 

Sweet  Bankll] 

Sackett  Bank(2] ... 

Ewing  Bank 

Diaphus  Bank(2] 

Parker  Bank 

Jakkula  Bank 

Bright  Bank 

CeyerBankOl  ..... 
MacNeil  Bank(3] 
Alderdice  Bank  .. 
Fishnet  Bank(2)  . 
29  Fathom  Bank 
Sonnier  Bank 


Meters 


85 
85 
85 
85 
85 
85 
85 
85 
85 
85 
85 
85 
85 
82 
80 
76 
64 
55 


(1)  Only  paragraph  (a)  of  the 
stipulation  appUes. 
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(2]  Only  paragraphs  (a)  and  (b)  apply. 

[3]  Western  GiUf  of  Mexico  bank  with 
a  portion  of  its  "3-Mile  Zone"  in  the 
Central  Gulf  of  Mexico. 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  biological  block 
package)  of  the  banks  as  hsted  above. 

(b)  Operations  within  the  area  shown 
as  "1,000-Meter  Zone"  in  the 
aforementioned  biological  block . 
package  shall  be  restricted  by  shimting 
all  drill  cuttings  and  drilling  fluids  to 
the  bottom  through  a  downpipe  that 
terminates  an  appropriate  mstance,  but 
no  more  than  10  meters,  from  the 
bottom. 

(c)  Operations  within  the  area  shown 
as  "1-Mile  Zone"  in  the  aforementioned 
biological  block  package  shall  be 
restricted  by  shimting  all  drill  cuttings 
and  drilling  fluids  to  the  bottom  through 
a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom.  (Where 
there  is  a  "1-Mile  Zone"  designated,  the 
"1,000-^eter  Zone"  in  paragraph  (b)  is 
not  designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
biological  block  package  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  from  development 
operations  to  the  bottom  through  a 
downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters.  &t>m  the  bottom. 

Stipulation  No.  3 — Live  Bottoms 

(To  be  included  only  on  leases  in  the 
following  blocks:  Main  Pass  Area.  South 
and  East  Addition,  Blocks  190, 194, 198, 
219-226,  244-266,  276-290;  Viosca 
Knoll,  Blocks  473-476,  521,  522,  564. 
565. 566. 609. 610.  654. 692-698.  734, 
778.) 

For  the  purpose  of  this  stipulation, 
"live  bottom  areas"  are  defined  as 
seagrass  commimities;  or  those  areas 
which  contain  biolagical  assemblages 
consisting  of  such  sessile  invertebrates 
as  sea  fans,  sea  whips,  hydroids. 
anemones,  ascidians,  sponges, 
bryozoans.  or  corals  living  upon  and 
attached  to  natiirally  occurring  hard  or 
rocky  formations  with  rough,  broken,  or 
smooth  topography;  or  areas  whose 
lithotope  bvors  the  accumulation  of 
turtles,  fishes,  and  other  faima. 

Prior  to  any  drilling  activities  or  the 
construction  or  placement  of  any 
structure  for  exploration  or 
development  on  this  lease,  including, 
but  not  limited  to,  anchoring,  well 
drilling,  and  pipeline  and  platform 
placement,  the  lessee  will  submit  to  the 
Regional  Director  (RD)  a  live  bottom 


survey  report  containing  a  bathymetry 
map  prepared  using  remote  sensing 
techniques.  The  ba^ymetiy  map  shall 
be  prepared  for  the  purpose  of 
determining  the  presence  or  absence  of 
live  bottoms  which  cotdd  be  impacted 
by  the  proposed  activity.  This  map  shall 
encompass  such  an  area  of  the  seafloor 
where  surface  disturbing  activities, 
including  anchoring,  may  occur. 
If  it  is  aeteimined  that  the  live 
bottoms  might  be  adversely  impacted  by 
the  proposed  activity,  the  RD  will 
require  the  lessee  to  undertake  any 
measure  deemed  economically, 
environmentally,  and  technically 
feasible  to  protect  the  pinnacle  area. 
These  measures  may  include,  but  are 
not  limited  to,  the  following: 

(a)  the  relocation  of  operations;  and 

(b)  the  monitoring  to  assess  the 
impact  of  the  activity  on  the  live 
bottoms. 

Stipulation  No. -4 — Military  Areas 

(This  stipulation  will  be  included  in 
leases  located  within  the  Warning  Areas 
and  Eglin  Water  Test  Areas  1  and  3,  as 
shown  on  the  Map  described  in 
paragraph  13(a).) 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injtiry  might  be  due  tmder  a 
theory  of  strict  or  absolute  liabiUty  or 
otherwise,  the  lessee  assumes  all  risks  of 
damage  or  injury  to  persons  or  property, 
which  occur  in,  on.  or  above  the  Outer 
Continental  Shelf  (OCS)  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in,  on,  or 
above  the  OCS,  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  U.S.  Govenmient,  its  contractors  or 
subcontractors,  or  any  of  their  officers, 
agents  or  employees,  being  conducted  as 
a  part  of,  or  in  connection  with  the 
programs  and  activities  of  the  command 
headquarters  listed  in  the  following 
table. 

Notwithstanding  any  limitation  of  the 
lessee's  liability  in  section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
hold  and  save  harmless  the  United 
States  against  all  claims  for  loss, 
damage,  or  injury  sustained  by  the 


lessee,  or  to  indemnify  and  hold  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  agents,  employees,  or 
invitees  of  the  lessee,  its  agents,  or  any 
independent  contractors  ot 
subcontractors  doing  business  tvith  the 
lessee  in  connection  with  the  programs 
and  activities  of  the  aforementioned 
military  installation,  whether  the  same 
be  caused  in  whole  or  in  part  by  the 
neghgence  or  foult  of  the  United  States, 
its  contractore.  or  subcontractors,  or  any 
of  its  officers,  agents,  or  employees  and 
vi^ether  such  claims  might  be  sustained 
imder  a  theory  of  strict  or  absolute 
liability  or  otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  emanating  from 
individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
following  table  to  the  degree  necessary 
to  prev'ent  damage  to,  or  imacceptable 
interference  with.  Department  of 
Defense  flight,  testing,  or  operational 
activities,  conducted  within  individual 
designated  warning  areas.  Necessary 
monitoring  control,  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors  or 
subcontractors,  will  be  effected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area;  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  and  onshore  facilities. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat  or 
aircraft  traffic  in  the  individual 
designated  warning  areas  shall  enter 
into  an  agreement  with  the  commander 
of  the  individual  command 
headquarters  hsted  following  this 
paragraph,  upon  utilizing  an  individual 
designated  warning  area  prior  to 
commencing  such  traffic  Such  an 
agreement  will  provide  for  positive 
control  of  boats  and  aircraft  operating  in 
the  warning  areas  at  all  times. 

W-155-A;  W-155-B;  (For 
Agreement)— Chief,  Naval  Air  Training, 
Naval  Air  Station,  Office  No.  206, 
Corpus  Christi,  Texas  7841&-5100. 
Telephone:  (512)  939-3862/3902. 


W-155-A;  W-155^:  (For 
Operatioiial  Control) — Fleet  Area 
Control  k  Surveillance.  Facility 
(FACSFAC).  Operations,  Naval  Air 
Station  Fensacola,  Florida  32508, 
Telephone:  (904)  452-2735/4671. 

W-92— Naval  Air  Station,  Air 
Operations  Department,  Air  Traffic 
Division/Code  52,  New  Orleans, 
Louisiana  70146-5000,  Telephone:  (504) 
393-3100/3101.    • 

W-453— Air  National  Guard— CRTC, 
Gul^xtrt/ACMI.  Scheduling  Office, 
Gulfoort.  Mississippi  39507,  Telephone: 
(601) 867-2433. 

E^in  Water  Test  Areas  1  and  3 — ^Air 
Force  Development  Test  Center.  Plans 
and  Programs  Department,  EHrectorate 
of  Plans,  Eglin  AFB,  Florida  32542, 
Telephone:  (904)  882-3899/9757. 

14.  Information  to  Lessees 

(a)  Supplemental  Documents.  For 
copies  of  the  various  dociunents 
identified  as  available  from  the  Gulf  of 
Mexico  regional  office,  prospective 
bidders  should  contact  the  Public 
Information  Unit,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 
either  in  writing  or  by  telephone  at  (504) 
736-2519.  For  additional  information, 
contact  the  Regional  Supervisor  for 
Leasing  and  Environment  at  that 
address  or  by  telephone  at  (504)  736- 
2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C  1221  et  seq.),  as 
amended,  and  the  Deepwater  Port  Act 
(33  U.S.C  1501-1524).  Bidders  are 
advised  that  the  U.S.  Coast  Guard 
published  a  notice  of  petition  for 
rulemaking  to  expand  the  existing  safety 
zone  around  the  Louisiana  Offshore  Oil 
Port  (57  FR  2236  published  on  January 
21, 1992). 

U.S.  Army  Corps  of  Engineers  (COE) 
permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and 
other  devices  permanently  or 
temporarily  attached  to  the  seabed 
located  on  the  OCS  in  accordance  with 
section  4(e)  of  the  OCS  Lands  Act,  as 
amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans,  Louisiana 
70130,  (504)  589-6901.  For  COE 
information,  prospective  bidders  should 
contact  Mr.  Ron  Ventola,  CELMN-OD-S, 


Post  Oi  ice  Box  60267,  New  Orleans, 
Louisia  la  70160-0267,  (504)  862-2255. 

(c)  O  fsbore  Pipelines.  Bidders  are 
advisee  that  the  Department  of  the 
Interioi  and  the  Department  of 
Transpi  >rtation  have  entered  into  a 
Memor  indum  of  Understanding,  dated 
May  6.  1976,  concerning  the  design, 
installs  ion.  operation,  and  maintenance 
of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for 

regulat  ons  applicable  to  offshore 
pipelin  »s. 

(d)  8-  Year  Leases.  Bidders  are  advised 
that  an; '  lease  issued  for  a  term  of  8 
years  vt  ill  be  cancelled  after  5  years, 
follow!  ig  notice  pursuant  to  the  OCS 
Lands  i  let,  as  amended,  if  within  the 
initial  i  -year  period  of  the  lease,  the 
drillinf  of  an  exploratory  well  has  not 
been  ir  itiated,  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  tfa  i  approved  exploration  plan 
criteria  or  if  there  is  not  a  suspension 
of  oper  itions  in  effect.  Bidders  are 
referre<  to  30  CFR  256.37. 

(e)  A  '-firmative  Action.  Revision  of 
Depart  lent  of  Labor  regulations  on 
affirma  ive  action  requirements  for 
Govern  ment  contractors  (including 
lessees  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Registe  r  of  August  25. 1981.  at  46  FR 
42865  ( nd  42968).  Should  changes 
becomt  efiisctive  at  any  time  before  the 
issuanc  e  of  leases  resulting  from  this 
sale,  se  rtion  18  of  the  lease  form  (Form 
MMS-  005,  March  1986),  would  be 
deleteci  frtm  leases  resulting  frxim  this 
sale.  In  addition,  existing  stocks  of  the 
affirma  ive  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1.7(a){l).  Submission  of 
Form  MMS-2032  (June  1985)  and  Form 
MMS-i033  (June  1985)  will  not 
invalid  ite  an  otherwise  acceptable  bid, 
and  thi  revised  regulations' 

require  ments  will  be  deemed  to  be  part 
of  the  e  xisting  affirmative  action  forms. 

(f)  Q  dnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactivi  >  ordnance  disposal  areas  in  the 
Missisj  ippi  Canyon  area,  shown  on  the 
Map  d(  scribed  in  paragraph  13(a). 
These  i  reas  were  used  to  dispose  of 
ordnance  of  unknown  quantity  and 
composition.  Water  depths  range  from 
approx  mately  750  to  1,525  meters. 
Bottom  sediments  in  both  areas  are  soft, 
consist  ng  of  silty  clays.  Exploration  and 
develo  iment  activities  in  these  areas 
require  precautions  commensurate  with 
thepot  mtial  hazards. 

Tne  J.S.  Air  Force  has  released  an 

indetei  ninable  amount  of  imexploded 

ordnan  :e  throughout  Eglin  Water  Test 

Areas  I  and  3.  llie  exact  location  of  the 


unexploded  ordnance  is  imknown.  and 
lessees  are  advised  that  all  lease  blocks 
included  in  this  sale  within  these  water 
test  areas  should  be  considered 
potentially  hazardoiis  to  drilling  and 
platform  and  pipeline  placement. 

(g)  Cbmmunications  Towers.  The 
Department  of  Defense,  U.S.  Air  Force, 
has  installed  seven  military 
communications  towers  in  the 
Chandeleur/Mobile/Viosca  Knoll  area 
which  support  ^  Combat  Maneuvering 
Instrumentation  (ACMI).  This  project 
may  impose  certain  restrictions  on  gas 
and  oil  activities  in  that  area  since  no 
activity  can  take  place  within  500  feet 
of  a  tower  site,  and  unobstructed  lines 
of  sight  must  be  maintained  between 
towers.  The  seven  towers  are  located 
within  Mobile,  Blocks  769.  819.  and 
990;  Viosca  Knoll,  Block  116;  and 
Chandeleur  Area,  Blocks  33  and  61;  and 
Chandeleur  Area.  East  Addition.  Block 
39.  Information  and  maps  of  the  specific 
locations  and  line  of  si^t  crossings  for 
ACMI  towers  may  be  obtained  frtmi  Mr. 
Wallace  Williams,  Minerals 
Management  Service,  Telephone  (504) 
736-2772. 

(h)  Archaeological  Resources.  Bidders 
are  advised  of  the  Notice  to  Lessees 
(NTL)  affecting  the  historic  shipwreck 
survey  requirement  published  in  the 
Federal  Register  on  December  20, 1991, 
pages  66076-66082  with  an  effective 
date  of  February  17, 1992.  This  NTL 
details  the  survey  methodology, 
including  a  more  intensive  survey  with 
line  spacing  50  meters  apart,  and  report 
writing  requirements.  A  Letterto 
Lessees  (LTL)  of  November  30, 1990 
lists  those  blocks  identified  as  having  a 
high  pn^bility  for  encountering 
historic  shipwrecks.  Copies  of  both  the 
NTL  and  LTL  are  available  from  the 
MMS  Public  Information  Unit.  See 
paragraph  14(a). 

(i)  Proposed  Rigs  to  Reefs.  Bidders  are 
advised  that  there  are  OCS  artificial  reef 
sites  and  planning  sites  for  the  Gulf  of 
Mexico.  These  are  generally  located  in 
water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  Engineers,  this  "Rigs  to  Reefs" 
program  is  implemented  through  State 
sponsorship  through  the  following  State 
Coordinators: 
Alabama:  Mr.  Wallace  M.  Tatum  (205) 

968-7578 
Louisiana:  Mr.  Rick  Kaspzrac  (504)  76S- 

2375 
Mississippi:  Mr.  Mike  Buchanan  (601) 

385-5860 
Texas:  Ms.  Jan  Coulbertson  (713)  474- 

2811  • 

For  more  information  on  artificial  reef 
sites,  prospective  bidders  should 


contact  the  above  listed  State  Artificial 
Reef  Coordinators  for  their  areas  of 
interest 

(j)  Archaeological  Sunreys  and 
Reports.  Bidders  are  advised  that  a 
Proposed  Rule  has  been  published  in 
the  Federal  Register  dated  Tuesday, 
October  12, 1993,  which  proposes  to 
grant  specific  authority  to  each  MMS 
Regional  Director  to  require 
armaeological  surveys  and  reports 
(under  30  CFR  250.26).  This  proposed 
rule  specifically  states  the  authority  of 
MMS  and  conc^tions  for  requiring 
lessees  or  operators  to  conduct 
archaeological  resource  surveys  and 
submit  the  reports  prior  to  exploration, 
development  and  production,  or 
installation  of  pipelines.  This  rule, 
when  adopted,  may  apply  to  all  blocks 
leased  in  this  sale. 

(k)  Proposed  Right  of  Use  and 
Easement  for  Chandeleur  Blocks  27  and 
30.  Bidders  are  advised  that  a  right  of 
use  and  easement  may  be  granted  for 
portions  of  Chandeleur  Area  Blocks  27 
and  30  for  gas  storage  purposes.  The 
areas  being  considered  are  generally  in 
the  southenmiost  quarter  of  the  federal 
portion  of  Chandeleur  Area  Block  27 
and  ihe  WVi  NWV4;  NWV*  SWV. 
portion  of  Chandeleur  Area  Block  30. 
For  additional  information,  contact  the 
MMS  Gulf  of  Mexico  Regional 
Supervisor  for  Production  and 
Development  at  (504)  736-2675. 

Dated:  February  18. 1994. 
Tom  Fry, 
Director,  Minerals  Management  Service. 

Approved 
Bob  Anutrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

(FR  Doc  94-4256  Filed  2-24-94;  8:45  am] 
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Outer  Continental  Shelf,  Central  Gulf  of 
Mexico 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  Leasing  Systems,  Sale 

147. 

Section  8(a)(8)  (43  U.S.C  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register 

a.  identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

b.  designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

Tliis  Notice  is  pubushed  pursuant  to 
these  requirements. 


1.  Bidding  Systems  to  be  Used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  147, 
blocks  will  be  ofiiBred  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fixed  leVa-percent  royalty  on  all 
imleased  blocks  in  less  than  400  meters 
of  water;  and  (b)-bonus  bidding  with  a 
fixed  12V2-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  With  a  IB'/s-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
pa3nnents  may  encourage  rapid 
eimloration. 

b.  Bonus  Bidding  With  a  12Vi-Percent 
Royalty.  This  systemJs  authorized  by 
section  (8)(a)(l)(A)  of  Uie  OCSLA.  It  has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  the  Central  Gulf  of 
Mexico  (Sale  147)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow-water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V2-percent  royalty 
system  would  be  less  than  for  the  same 
blocks  under  a  leVa-percent  royalty 
system.  As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition, 
the  lower  royalty  rate  system  is 
expected  to  encourage  more  rapid 
production  and  higher  economic  profits. 
It  is  not  anticipated,  however,  that  the 
larger  cash  bonus  bid  associated  with  a 
lower  royalty  rate  will  significantiy 
reduce  competition,  since  the  higher 
costs  for  exploration  and  development 
are  the  primary  constraints  to 
competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  imder 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12  V2-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  hi^-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  Map  2 
entitied  "Central  Gulf  of  Mexico  Lease 
Sale  147 — Final  Bidding  Systems  and 


Bidding  Units."  This  map  is  available 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394. 

Dated:  Februaiy  18. 1994. 

ToB  Fry, 

Director,  Minerals  Management  Service. 

Bob  Aimstroog, 

Assistant  Secretary.  Land  and  Minerals 
Manageimnt 

(FR  Doc  94-4255  Filed  2-24-94;  8:45  am] 
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Gulf  of  Mexico  Outer  Continental  Shelf; 
Notice  of  Availability  of  the 
Environmental  Assessment  for  the 
Addition  of  337  Blocks  to  Oil  and  Gas 
Lease  Sale  150.  Western  Gulf  of 
Mexico 

The  final  Environmental  Impact 
Statement  (EIS)  for  Gulf  of  Mexico  oil 
and  gas  Lease  Sale  150  provided  an 
analysis  of  potential  impacts  resulting 
from  offering  for  lease  approximately 
4.682  unleased  blocks  in  the  Western 
Planning  Area.  The  final  EIS  specifically 
excluded  a  337-block  area  used  for 
naval  operations.  The  Department  of  the 
Navy  has  notified  the  Minerab 
Management  Service  (MMS)  that  they 
no  longer  require  the  337-block  naval 
operations  area  be  excluded  from  oil 
and  gas  leasing.  Consequentiy.  the  MMS 
proposes  adding  the  337-block  area  to 
proposed  Sale  150.  An  environmental 
assessment  (EA)  was  prepared  to 
analyze  the  potential  impacts  of  adding 
the  337  blocks  to  proposed  Sale  150. 

The  MMS  has  reviewed  the 
information  in  the  EA  and  the 
information  in  the  final  EIS  for 
proposed  Sale  150  and  has  determined 
that  a  supplemental  EIS  is  not  required. 

Copies  of  the  EA  may  be  obtained  by 
written  request  fix>m  the  Regional 
Director,  Minerals  Management  Service. 
Gulf  of  Mexico  OCS  Region,  1201 
Elmwood  Peril  Boulevard.  New  Orleans, 
Louisiana  70123-2394.  Any  person  who 
would  like  to  comment  on  the  EA  may 
do  so  by  submitting  written  comments 
to  the  above  address  on  or  before  30 
days  from  the  date  of  publication  of  this 
notice. 

Dated:  February  9, 1994. 
Tom  Fry, 

Director.  Minerals  Managerrtent  Senrice. 
[FR  Doc  94-4258  Filed  2-24-94;  8:45  am] 
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National  Parti  ServiM 

Notica  of  Completion  of  Inventory  of 
Native  American  Human  Remaina  from 
ttie  Hawaiian  Wanda  In  ttie  Collectiona 
of  ttte  Bemlce  Pauahi  Bishop  Muaeum 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
RepatriaUon  Act,  25  U.S.C  3C03(d).  of 
the  completion  of  an  inventory  of 
human  remains  from  the  Hawaiian 
Islands  by  the  Bemice  Pauahi  Bishop 
Museum,  Honolulu,  HL 

The  human  remains  consist  of  a 
fragmentary  skull  originally  held  by  the 
P.A.  Hearst  Museimi  of  Anthropology. 
University  of  California.  Berkeley.  CA. 
The  human  remains  had  been 
accessioned  in  1935  and  identified  as 
12-5456.  The  Hearst  Museum  catalog 
identified  the  human  remains  as 
deriving  bom  the  Hawaiian  Islands.  In 
a  letter  acknowledging  the  gift,  the 
acting  curator  refers  to  the  human 
remains  as  "Polynesian." 

On  January  5. 1992.  representatives  of 
Hut  Malazna  I  No  Kupuna  'O  Hawaii 
Net.  a  recognized  Native  Hawaiian 
ofganization.  requested  repatriation  of 
the  hiunan  remains.  The  Hearst 
Museum  declined  to  do  so  and  the 
dispute  was  referred  to  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee.  The 
CcHnmittee  considered  amtextual, 
osteological,  and  spiritual  infonnation 
in  arriving  at  their  finding  that  was 
subsequently  published  in  the  Federal 
Register  on  April  15. 1993.  While  the 
Committee  was  imable  to  determine  that 
the  preponderance  of  the  evidence 
indicated  a  relationship  of  shared  group 
identity  which  coiild  be  reasonably 
traced  between  present  day  Native 
Hawaiian  organizations  and  the  remains 
identified  as  12-5456,  they 
recommended  that  the  Hearst  Museum 
transfer  the  human  remains  to  a 
museiun  in  Hawaii  for  future 
consideration  of  cultural  affiliation  and 
care. 

The  hiunan  remains  were  transferred 
bom  the  Hearst  Museiun  to  the  Bishop 
Museum  on  August  11, 1993.  An 
assessment  of  the  human  remains  by 
Bishop  Museum  staff  indicated  that  they 
represented  a  20-30  year  old  male. 
Dental  characteristics  and  the 
morphology  of  the  cranial  vault  and 
mandible  indicate  the  individual  was  of 
Mongoloid,  and  probably  Polynesian, 
ancestry. 

Based  on  the  above  information, 
officials  of  the  Bishop  Museum,  in 


coDj  idtation  with  representatives  of  Hui 
Malt  ]ma  I  Nd  Kupuna  'O  Hawai'i  Nei 
and  the  Office  of  Hawaiian  Affairs, 
det^mined  pursuant  to  25  U.S.C 
3001  (2)  that  there  is  a  relationship  of 
shar  id  group  identity  which  can  be 
reas(  inably  traced  between  these 
renu  ins  and  present-day  Native 
Haw  liian  oi^anizations. 

Oi  I  September  29. 1993  the  hiunan 
rem<  ins  were  transferred  to 
repr  isentatives  of  Hui  Malama  I  Na 
Kup  ina  'O  Hawai'i  Nei.  Representatives 
of  ai  y  Native  Hawaiian  organization 
that  lelieves  itself  to  be  cultiuBlly 
affil  ated  with  these  hiunan  remains 
shoi  Id  contact  Mr.  Kunani  Nihipali, 
P.O.  Box  190,  Haleiwa.  HI  96712-0190; 
(808   455-4212. 
Date*  :  February  17. 1994. 
Velel  ta  Canonts, 

Actit  g  Departmental  Consulting  AirJteoIogist 
Chie  ,  Archeological  Assistance  Division. 
[FR 1  )oc.  94-4237  Filed  2-24-94;  8:45am] 
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NotI  :e  of  Inventory  Completion  of 
Natl  fe  American  Human  Remains  from 
the  lawallan  Islands  In  the  Collections 
of  H  e  Peabody  Museum  of  Natural 
Hist  >ry,  Yale  Unh/erstty 

AGE  CY:  National  Paric  Service,  Interior. 
ACn  m:  Notice. 


Ni  ttice  is  hereby  given  in  accordance 
witl  the  provisions  of  the  Native 
Am«  rican  Graves  Protection  and 
Repi  itriation,  25  U.S.C  3003(d).  of  the 
com  >letion  of  an  inventory  of  human 
rem  ins  fitun  the  Hawaiian  Islands  held 
by  i  le  Peabody  Museum  of  Natural 
Hist  )ry. 

A  detailed  inventory  and  assessment 
of  tt  e  Yale  Peabody  Museum's 
colli  ctions  of  human  remains  of 
HaM  alien  provenance  have  been 
com  >leted  by  its  professional  curatorial 
starfin  consultation  with  Hui  Malama  I 
Na  J  ropu/ia  'O  Hawai'i  Nei,  the  Office  of 
Hav«  aiian  Affain  and  the  Hawai'i, 
Kau  I'i/Nihan,  Maui/Lanai,  Moloka'i. 
and  D'ahu  Burial  Councils.  According 
to  t^e  Peabody's  accession  records, 
thes^  human  remains  are  without 
assa  dated  funerary  objects.  Acquired  by 
the  iluseum  in  five  accessions  between 
187    and  1921 ,  these  human  remains 
are  <  escribed  in  eighty-four  catalogue 
entr  es.  They  have  been  determined  to 
be  h  atlve  Hawaiian  in  origin  on  the 
basi  I  of  the  locality  information 
proi  ided  in  the  catalogue  descriptions. 
The  V4useum  records  give  no  indication 
of  tl  e  antiquity  of  these  human  remains. 
The  inventory  has  not  resulted  in  the 
dete  rmination  of  any  human  remains 
that  are  of  an  identifiable  individual. 


Following  is  a  summary  of  each 
accession. 

One  skull,  one  cranium,  two  femurs 
and  one  mandible  are  described  in  three 
catalogue  entries.  They  were  received  in 
1872  in  an  accession  with  unrelated 
material  collected  and  donated  by  the 
Yale  College  Scientific  E^qpedition  of 
1871.  A  provenance  of  Honolulu, 
Hawaii  is  provided  by  the  catalogue 
ledger. 

Two  associated  accessions  were 
acquired  in  1872  and  1873  via  donation 
from  the  Honwable  Christie,  U.S. 
Consul  and  collected  from  the  sand  hills 
near  Koloa.  Kauai  Island.  The  1872 
accession  consists  often  skulls,  one 
nearly  complete  skeleton,  and  one 
calotte  described  in  fourteen  catalogue 
entries  and  is  identified  in  the  accession 
ledger  as  having  been  collected  by 
George  H.  Dole.  The  1873  accession 
consists  of  fourteen  skulls,  six  crania, 
fifteen  imassociated  mandibles,  and 
eleven  unassodated  post  crania 
described  in  twenty-two  catalogue 
entries:  the  collector  has  not  been 
identified. 

Nine  skulls,  twenty-seven  crania,  two 
partial  crania,  seventeen  and  one  half 
unassodated  mandibles  and  some 
cranial  fragments  described  in  forty 
catalogue  entries  were  received  in 
donation  in  1878  from  David  Dwight 
Baldwin  via  Professor  Daniel  Cady 
Eaton.  They  are  identified  in  the 
catalogue  records  as  Hawaiian;  more 
locality  detail  is  not  provided. 

Five  catalogue  entries  describe  two 
skulls,  two  crania,  and  one  tibia 
fragment.  These  human  remains  were 
acquired  for  the  Peabody  from  Miss 
Maria  L.C  Winslow  via  purchase  and 
donation  by  Professor  Charles  Schuchert 
in  1921.  They  are  part  of  a  collection 
assembled  by  Dr.  Charles  F.  Winslow, 
largely  during  the  1860's.  All  are 
identified  as  Hawaiian  in  the  catalogue 
records.  The  additional  locality  of  Maui 
is  provided  for  one  cranium.  Wailuku, 
Maui  is  provided  for  one  cranium  and 
the  skull. 

Based  on  the  above  mentioned 
information,  offidals  of  the  Peabody 
Museum  of  Natural  History,  Yale 
University  have  deteimineid  pursuant  to 
25  U.S.C  3001(2)  that  there  is  a 
relationship  of  shared  group  identify 
which  can  be  reasonably  traced  between 
these  remains  and  the  present-day 
Native  Hawaiian  organizations  such  as 
Hui  Malama  I  Na  KHpuna  'O  Hawai'i 
Nei  and  the  Office  of  Hawaiian  Afiiairs. 

Representatives  of  any  other  Native 
Hawaiian  organization  Uiat  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact  Dr. 
Alison  F.  Richard.  Diredor,  Yale 
University,  Peabody  Museum  of  Natural 
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History,  P.  O.  Box  208118,  New  Haven. 
Connecticut  06520-8118,  (203)  432- 
3752,  before  Mardi  28, 1994. 
Dated:  February  4. 1994. 
Dr.  Francis  P.  Mdkfanainoii, 

Depaitmental  Consulting  Archeologist  Chief, 
Archeological  Assistance  Division. 
(FR  Doc  94-4238  Piled  2-24-94;  8:45aml 
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Notice  of  Intent  to  Repatriate  a  Cultural 
Item  In  ttte  Possession  of  the 
University  of  Iowa.  Museum  of  Itaturai 
History 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Ad  of  1990  of  the  intent  to 
repatriate  a  cultural  item  in  the 
possession  of  the  University  of  Iowa. 
Museum  of  Natural  History,  that  meets 
the  definitions  of  "sacred  objed"  and 
"objed  of  cultural  patrimony"  under 
Section  2  of  the  ad. 

The  cultural  item  consists  of  one  large 
carved  wooden  object  This  objed 
measures  25  3/4"  long  by  2  3/4" 
diameter.  The  date  of  collection  and 
provenance  of  the  objed  are  unknovra. 
Museum  records  indicate  that  the  objed 
may  have  been  obtained  in  the  early 
1880'8  by  Daniel  H.  Talbot  of  Sioux 
City,  Iowa,  who  donated  his  extensive 
personal  collection  to  the  museum  in 
1891. 

The  form  of  the  objed  leads  the 
Museum  to  believe  it  is  of  Zuni  origin, 
and  most  likely  represents  a  Zuni  War 
God.  Copies  of  museum  records  and 
photographs  of  the  objed  have  been 
provided  to  the  Pueblo  of  Zuni. 
Authorized  representatives  of  the 
Pu^lo  of  Zuni  have  viewed  the  objed 
and  c»ncur  with  the  identification  of  the 
objed  as  a  Zuni  War  God.  The  Pueblo 
of  Zuni  has  requested  repatriation  of  the 
objed  from  the  University  of  Iowa. 
Museum  of  Natural  History,  in  a  letter 
dated  November  29. 1993.  The 
University  of  Iowa,  Museum  of  Natural 
History,  has  no  objection. 

The  objed  has  been  transferred  to 
representatives  of  the  Pueblo  of  ZunL 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  objed  are  advised  to 
contad  Robert  E.  Lewis,  Governor, 
Pueblo  of  Zuni,  Box  339,  Zuni,  New 


9249 


Mexico  87327,  telephone:  (505)  782- 
4481. 

Dated:  January  10, 1994. 

Frauds  P.  Mdkfanammi, 

Departmental  Consulting  Archeologist  Chief. 
Archeological  Assistance  Division. 
(FR  Doc.  94-4239  FUed  2-24-94;  8:4Sam] 
SaXBM  CODE  4}ie-}»^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  3223q 

The  Atchison,  Topeka  and  Santa  Pe 
Ralhway  Company  and  Gateway 
Western  Railway  Company,  Lease 
Exemptions;  Kansas  City  Terminal 
Railway  Co. 

AGENCY:  Interstate  Conunerce 

Commission. 

ACTION:  Notice  of  exempti<m. 

SUNniARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  11343-11345.  the  lease  by 
Kansas  Qty  Terminal  Railway  of:  (1) 
41.62  miles  of  its  main  line  and 
connecting  tracks  to  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company; 
and  (2)  25.68  miles  of  switch  and  yard 
tracks  to  Gateway  Western  Railway 
Company,  subjed  to  standard  labor 
protedion  conditions. 

DATES:  This  exemption  will  become 
effective  March  27, 1994.  Petitions  to 
stay  must  be  filed  by  March  7, 1994,  and 
petitions  to  reopen  must  be  filed  by 
March  17, 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32238  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
Petitioners'  representatives:  W.  M. 
Stapleton,  Lathrop  &  Norquist.  2345 
Grand  Avenue,  Suite  2500,  Kansas  City. 
MO  64108;  Dennis  W.  Wilson,  1700  East 
Golf  Road,  Schaumburg.  IL  60173;  and 
Debora  J.  Choate,  McLachlan,  Rissman  & 
Dole.  6  West  Hubbard  Street.  Chicago. 
IL  60610. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
(TDD  for  hearing  impaired:  927-5721.] 
SUPPl£MENTARY  INFORMATION: 
Additional  infonnation  is  contained  in 
the  Commission's  dedsion.  To  purchase 
a  copy  of  the  full  dedsion.  write  to.  call 
or  pick  up  in  person  bom:  D)mamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  280-4357/ 
4359.  (Assistance  for  the  hraring 
impaired  is  available  through  TDD 
services  (202)  927-6721.) 


Dedded:  Pcbniary  17, 1994. 

By  the  Commission.  rhaJTTw^i  McDonald, 
Vice  Oialrmmi  Phillips.  Commisslooers 
SinuDODS  and  Pfailbin. 

Sidney  L.  SliiGklaiid.  K 

Secretory. 

(FR  Doc  94-4340  FUed  2-24-04: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-29,29q 

Sandvik  Special  Metals  Corp.. 
Kennewick.  WA;  Dismissal  of 
Appllcatton  for  Reconsidaration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  «vas  filed  with  the 
Diredor  of  the  Office  of  Trade 
Adjustment  Assistance  for  woikers  at 
Sandvik  Special  Metals  Corporation, 
Kennewick,  Washington.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  whidi 
would  bear  importantly  on  the 
Department's  detennination.  Ilierefore', 
dismissal  of  the  application  was  issued. 

TA-W-29,292;  Sandvik  Special  Metals 
Coiporation,  Kennetvick.  Washington 
(Febniaiy  10, 1994) 

Signed  at  Washington,  DC  this  16th  day  of 
February,  1994. 

Marvin  M.  FoolcB, 

Director,  Office  of  Adjustment  Assistance. 
(FR  Doc  94-«227  Piled  2-24-94: 8:45  am| 
IH  ItK)  COK  1BH  W  M 


Employment  Standarda 
Adminiatrstion,  Wage  and  Hour 
Dhfiaion 

Minimum  Wages  for  Federal  and 
Federally  Aaalatad  Construction; 
Qenerai  Wage  Determination  Dedaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  %vage  conditions  and  data  made 
available  fi^m  other  sources.  They 
spedfy  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborere  and  mechanics  employed  on 
construction  proieds  of  a  similar 
charader  and  in  the  localities  spedfied 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge -benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
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of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  bavis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimiiTn  paid  by 
contractors  and  subcontractors  to    . 
laborers  and  mechanics. 

Any  person,  organization,  or 
government  agency  having  an  interest  in 
the  rates  determined  as  prevaiUng  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  I>epartment  of  Labor, 


Emp  oyment  Standards  Administration, 
Wag(  I  and  Hour  Division.  Division  of 
Wag(  i  Determinations,  200  Constitution 
Avei  ue,  NW.,  room  S-3014. 
Was  ington.  DC  20210. 

Mod  fication  to  General  Wage 
Dete  mination  Decisions 

Th  a  number  of  decisions  listed  in  the 
Gove  mment  Printing  Office  docimient 
entit  ed  "General  Wage  Determinations 
Issue  d  Under  the  Davis-Bacon  and 
Relal  ed  Acts"  being  modified  are  listed 
by  V  )lume  and  State.  Dates  of 
publ  cation  in  the  Federal  Register  are 
in  p«  rentheses  following  the  decisions 
bein  modified. 

VOUrMEI: 
NON  : 

VOU'MEn-. 

PEN?  SYLVANIA 
PA  >40003  (FEB.  11, 1994) 
PA  M0020  (FEB.  11, 1994) 
PA  M0023  (FEB.  11, 1994) 
PA  M0040  (FEB.  1 1 ,  1994) 
PA  M0042  (FEB.  11, 1994) 

VOWMEID: 

KEN"uaor 

KY  M0004  (FEB.  11, 1994) 
KY  )40029  (FEB.  11, 1994) 

VOLl  IMEIV: 

ILLDOIS 

ILS  10001  (FEB.  11, 1994) 

ILS  10008  (FEB.  11, 1994) 

ILS  10009  (FEB.  11, 1994) 
OHIC 

OV  940001  (FEB.  11, 1994) 

Oh  940002  (FEB.  11, 1994) 

Oh  940028  (FEB.  11, 1994) 

OV  940029  (FEB.  11. 1994) 

Ot  940035  (FEB.  11, 1994) 

Oh  940036  (FEB.  11, 1994) 

VOLITMEV: 

lOWi  L 

lA!  40037  (FEB.  11. 1994) 
LOU  SL\NA 

LA  MOOOS  (FEB.  11. 1994) 

LA  M0015  (FEB.  11. 1994) 

LA  M0017  (FEB.  11. 1994) 

LA  140018  (FEB.  11, 1994) 
NEWMEXICD 

N\  940001  (FEB.  11, 1994) 

VOL  TME  VI: 

OOU  IRADO 

CX:  MOOOl  (FEB.  11, 1994) 
MON  TANA 

Ml  940004  (FEB.  11, 1994) 
NOR H DAKOTA 

NC  940002  (FEB.  11. 1994) 

Gen«  ral  Wage  Determination 
Publ  cation 

G«  aeral  wage  determinations  issued 
imd<  r  the  Davis-Bacon  and  related  Acts, 
inch  ding  those  noted  above,  may  be 
foun  1  in  the  Government  Printing  Office 
(GPC  )  document  entitled  "General  Wage 
Det^minations  Issued  Under  The  Davis- 


Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  frtim: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  DC 
20402.  (202)  783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  18th  day  of 
February  1994. 
Alan  L.  Moas, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  94-4201  Filed  2-24-94;  8:45  am] ' 
NLUNQ  CODE  4S10-37-M 


Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Approval 

1.  BackgFOund-^sii  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  imder  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Uie  Regional 
Administrator)  imder  a  delegation  of 
authority  frt>m  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973,  notice  was  published 
in  the  Federal  Register  (38  FR  17834)  of 
the  approval  of  the  Maryland  State  plan 
and  die  adoption  of  Subpart  0  to  part 
1952  containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standuxls. 
By  letter  dated  October  13, 1993.  from 
Commissioner  Henry  KoeUein.  Jr., 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R  Anku,  Regional 
Administrator,  and  incorporated  as  part 
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of  the  plan,  the  State  submitted  State 
standards  identical  to:  29  CFR 
1910.1027,  pertaining  to  an  amendment 
to  thn  Cadmium  Standards  for  General 
Industry,  as  published  in  the  Federal 
Register  of  April  23, 1993  (58  FR 
21790),  29  CFR  1926.63  pertaining  to  an 
amendment  to  the  Cadmium  Standard 
of  Construction  as  published  in  the 
Federal  Register  of  April  23, 1993  (56 
FR  21787),  and  29  CFR  1928. 1027 
pertaining  to  the  Cadmiimi  Standard  for 
Agriculture  as  published  in  the  Federal 
Register  of  April  23. 1993  (58  FR 
21787).  These  standards  are  contained 
in  COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standard  was  promulgated  after  a  public 
hearing  on  August  10, 1993.  This 
standard  was  effective  on  September  13, 
1993. 

2.  Decision — Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standard  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — ^A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  at  the  followring  locations  during 
normal  business  hours:  Office  of  the 
Regional  Administrator,  3535  Market 
Street,  suite  2100,  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry, 
501  St  Paul  Place.  Bahimore,  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  room  N-3700.  Third  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

4.  Public  Ptirticipatjon— Under  29 
CFR  1953.2(c),  the  Assistant  Secretary 
may  prescribe  alternative  procedures  to 
expedite  the  review  process  ot  for  other 
good  caiise  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  maldng  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  hirther 
participation  would  be  unnecessary. 

Tbii  decision  is  effective  February  25, 
1994. 

rS4c.  18,  Pub.  L.  91-696. 84  Stat  1606  (29 
U.S.C  667)) 


Signed  at  Philadelphia.  Pennsylvania,  this 
28th  day  of  October  1993. 
Richard  Sohan. 
Deputy  Regional  Administrator. 
[FR  Doc.  94-4229  Filed  2-24-94;  8:45  am] 
BIUJNO  COOE  4Mfr.4*-H 


Maryland  State  Standards;  Approval 

1.  Background— Pan  1953  of  title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
whidi  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973.  notice  was  published 
in  the  Federal  Register  (38  FR  17834)  of 
the  approval  of  the  Maryland  State  plan 
and  the  adoption  of  subpart  0  to  part 
1952  containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  January  3. 1994.  from 
Commissioner  Henry  Koellein,  Jr.. 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to: 

(1)  Revisions  to  29  CFR  1910.1000. 
pertaining  to  the  Air  Contaminants 
Standard  for  General  Industry,  as 
published  in  the  Federal  Register  of 
June  30, 1993  (58  FR  35340);  (2)  a 
correction  to  29  CFR  1910.1000, 
pertaining  to  the  Air  Contaminants 
Standard  for  General  Industry,  as 
published  in  the  Federal  Registo-  of 
July  27, 1993  (58  FR  40191);  (3)  a 
compilation  of  the  text  of  all  standards 
set  forth  at  29  CFR  part  1926, 
Construction  Industry  Standards,  as 
published  in  the  Federal  Register  of 
June  30. 1993  (58  FR  35077);  (4) 
amendments  and  a  correction  to  59  CFR 
1926,  Construction  Industry  Standards, 
as  published  in  the  Federal  Register  of 
July  30, 1993  (58  FR  35077);  (4) 
amendments  and  a  correction  to  29  CFR 
1926,  Construction  Industry  Standards, 
as  published  in  the  Federal  Register  of 
July  28, 1993  (58  FR  40468);  (5) 
amendments,  corrections,  additions  and 


revisions  to  29  CFR  part  146,  Permit- 
Required  Confined  Spaces  for  General 
Industry,  as  published  in  the  Federal 
Register  of  June  29, 1993  (58  FR  34845); 
and  (6)  amendments,  corrections, 
additions  and  revisions  to  29  CFR  part 
1910,  Standards  for  General  Industry, 
and  29  CFR  part  1926,  Standards  for 
Construction  Industry,  as  published  in 
the  Federal  Register  of  June  30, 1993 
(58  FR  35308).  These  standards  are 
contained  in  COMAR  09.12.31. 
Maryland  Occupational  Safety  and 
Health  Standards  were  promulgated 
after  a  public  hearing  on  October  IS, 
1993.  These  standards  became  effective 
on  December  20, 1993. 

2.  Decision — Having  reviewed  the 
State  submission  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying  ■*■  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  at  the  following  locations  during 
normal  business  hours:  Office  of  the 
Regional  Administrator.  3525  Market 
Street,  smte  2100,  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry, 
501  St.  Paul  Place.  Baltimore,  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  room  N-3700,  Third  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20210. 

4.  Public  Participation — Under  29 
CFR  1953.2(c).  the  Assistant  Secretary 
may  prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  follovring  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  February  25. 
1994. 

Authority:  Sec.  18.  Pub.  L  91-596, 84  Stat 
1608  (29  U.S.C  667). 
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Signed  at  Philadelphia,  Pennsylvania,  this 
14th  day  of  January  1994. 
Linda  R.  Anku, 
Regional  Administrator. 
[FR  Doc.  94-4228  Filed  2-24-94:  8:45  am] 

BiLUNO  CODE  4»10-a«-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-013] 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Revievv. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Acting  Agency 
Clearance  Officer.  Comments  on  the 
items  listed  should  be  submitted  to  the 
Acting  Agency  Clearance  Officer  and 
the  OMB  Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
March  28, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Ms.  Eva  L.  Layne,  Acting 
NASA  Agency  Clearance  Officer,  Code 
JTD,  NASA  Headquarters,  Washington, 
DC  20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-  ),  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer.  (202)  358-1374. 

Reports 

Title:  NASA  Spacelink  System  User 
Survey. 

OMB  Number:  270O-New. 

Type  of  Request:  New. 

Frequency  of  Report:  One  time  only. 

Type  of  Respondent:  Non-profit 
institutions. 

Number  of  Respondents:  400. 

Responses  per  Respondent:  1. 


time 


mors 
re 
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Ai  mual  Responses:  400. 
Hi  turs  per  Response:  .25. 
A  mual  Burden  Hours:  100. 
Akstract-Need/Uses:  Conduct  a  one- 
only  survey  of  400  current  NASA 
Spaielink  users  to  help  determine 
imp  ovements  that  will  make  the  system 
valuable  to  educators.  Survey  is 
to  help  satisfy  agency 
continuous  improvement  goals. 

Da  ed:  February  16, 1994. 
Eva  ..  Layne, 

Acti  \g  Chief,  IRM  Policy  and  Acquisition 
Man  tgement  Office. 

IFR  1  )oc.  94-4368  Filed  2-24-94;  8:45  ami 
BILUI  0  CODE  7S10-01-M 
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NAIIONAL  FOUNDATION  ON  THE 
AR-  S  AND  THE  HUMANITIES 

Coc  lerative  Agreement  for  Evaluation 
of  F  IT  95  Challenge  Grant  Applicants 

AGE  ICY:  National  Endowment  for  the 

Arts. 

ACT  3N:  Notification  of  availability. 


SUMMARY 

the 

to 


:  The  National  Endowment  for 
Vrts  is  requesting  proposals  leading 
tl  e  award  of  a  Cooperative 
Agr  lement  to  oversee  the  preparation  of 
ind(  pendent  assessment  reports  of 
app  t)ximately  200  applicants  for  a 
FYS  5  Challenge  grant,  for  use  in  the 
grar  t  decision-making  process.  The 
ass<  ssments  will  result  from  the 
ana  ysis  of  application  documents  and 
thrc  ugh  telephone  interviews  with  key 
staf  and  board  members  of  the 
app  icants,  and  will  address  each 
app  icant's  ability  to  successfully  meet 
[Challenge  Grant  requirements  for 
proposed  activities.  The  artistic 

of  the  applicant  organization  or 
jroposed  project  will  not  be 

in  the  analysis.  The  role  of  the 
of  this  Cooperative  Agreement 
wil  be  to  provide  independent 
ass(  ssment  reports;  advise  the 
Enc  awment,  its  panels,  and  other 
sion-making  bodies  as  to  the 
ity  and  potential  impact  of  a 

le  Grant  for  the  applicants;  and 
all  meetings  where  applications 
■eviewed  to  answer  questions  about 
issessment  reports.  Those  interested 
r  !ceiving  the  Solicitation  package 
reference  Program  Solicitation 
4-06  in  their  written  request  and 
two  (2)  self-addressed  labels, 
requests  for  the  Solicitation  will 
}e  honored. 
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DAT  IS:  Program  Solicitation  PS  94-06  is 
schi  duled  for  release  approximately 
Mai  ch  14, 1994  with  proposals  due 
Api  1 14, 1994. 

ADO  BESSES:  Requests  for  the  Solicitation 
sho  lid  be  addressed  to  the  National 


Endowment  for  the  Arts,  Contracts 
Division,  room  217. 1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel.  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202/682-5482). 
William  L  Hummel, 

Director,  Contracts  and  Procurement  Division. 
(FR  Doc.  94-4307  Filed  2-24-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  &  Electric  Co.  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and 
2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulate  ry 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-80 
and  DPR-82,  issued  to  the  Pacific  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  Diablo  Canyon  Power 
Plant,  Unit  Nos.  1  and  2.  located  in  San 
Luis  Obispo,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  a  revision  to  Technical 
Specification  5.1.3,  "Map  Defining 
Unrestricted  Areas  and  Site  Boundary 
-  for  Radioactive  Gaseous  and  Liquid 
Effluents.'*  The  change  would  revise  the 
site  area  map  description  of  the 
restricted  area  to  a  new  smaller 
restricted  area.  The  change  proposed  by 
the  licensee  is  consistent  with  the 
requirements  of  the  revised  10  CFR  part 
20.  These  changes  are  in  response  to  the 
licensee's  application  for  amendments 
dated  July  7, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regard  to 
the  new  restricted  area  as  referenced  in 
the  Technical  Specifications  (TS)  will 
not  increase  the  types  or  amounts  of 
effluents  that  may  be  released  offsite, 
nor  increase  individual  or  cumulative 
occupational  radiation  exposures. 
Therefore,  the  Commission  concludes 
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that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  a£foct  nonradiological 
e£Quents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendments  to  the  TS,  any  altemative 
to  the  amendments  will  have  either  no 
significantly  different  environmental 
impact  or  will  have  greater 
environmental  impact  The  principal 
altemative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Altemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
and  Addendum  related  to  the  operation 
of  Diablo  Canyon  Power  Plant.  Units  1 
and  2,  dated  May  1973  and  May  1976, 
respectively. 

Agencies  and  Persons  Consulted 

The  NRC  sta^  reviewed  the  licensee's 
request  and  did  not  consult  order 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments.  Based  upon  the'  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  opt  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  7, 1993,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC  and 
at  the  California  Polytechnic  State 
University,  Robert  E.  Kermedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated-at  Rockville,  Maryland,  this  17th  day 
of  February  1994. 


For  the  Nuclear  Regulatoiy  Commission. 
Theodore  R.  Quay. 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects  m/lV/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-4298  FUed  2-24-94;  8:45  am] 
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Advisory  Commltlee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nudeer  Waste  (ACNW); 
-  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  on  January  21, 1994  (59  FR 
3379).  Those  meetings  that  are  firmly 
scheduled  have  had,  or  Mall  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  lull  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Woridng 
Group  meetings  usually  begin  at  8:30 
-a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  March  1994  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  contacting  the  Office  of  the 
Executive  Director  of  tiie  Committees 
(telephone:  301/492-4600  (recording)  or 
301/492-7288,  Attn:  Barbara  Jo  White) 
between  7:30  a.m.  and  4:15  p.m.,  (EST). 

ACRS  Subcommittee  Meetings 

ABB-CE  Standard  Plant  Designs, 
March  8, 1994,  Bethesda,  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  Final  Safety  Evaluation 
Report  (FSER).  ABB-CE  Standard  Safety 
Analysis  Report  (SSAR),  and  Design 
Certification  Material  (Design 
Description/TTAAC)  for  the  System  80+ 
design. 


Advanced  Boiling  Water  Reactors. 
March  9. 1994,  Bethesda,  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABWR  design 
and  prepare  a  proposed  ACRS  report  on 
the  ABWR  Final  Design  Approval  for 
consideration  by  the  full  Committee. 

Planning  and  Procedures,  March  9, 
1994,  Bethesda,  MD  (2:15  p.m.-4:45 
p.m.).  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C  552b(c) 
(2)  and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS,  and  matters  the  release  of  which 
would  represent  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena. 
March  15-16, 1994,  Monroeville,  PA. 
The  Subcommittee  will  continue  its 
review  of  the  test  programs  being 
conducted  in  support  of  the  AP600 
passive  plant  design  certification 
review.  The  focus  of  the  discussions 
will  be  on  the  Core  Make-up  Tank 
(CMT)  and  Passive  Contaimnent  Cooling 
System  (PCCS)  test  programs.  In 
addition,  the  Subcommittee  members 
and  consultants  will  attend,  as 
observers,  a  March  14, 1994  meeting 
between  the  NRC  staff  and 
Westlnghouse  Electric  Corporation 
being  held  to  discuss  the  particulars  of 
the  CMT  test  pnigram. 

ABB-CE  Stan(&d  Plant  Designs, 
April  5-€,  1994,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  NRC  staff  FSER,  ABB-CE  SSAR, 
and  Design  Certification  Material 
(Design  Descriptlon/ITAAC)  for  the 
System  80+  design. 

Planning  and  ^xx»dures,  Apri!  6. 
1994.  Bethesda.  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  A  portion  of  this  meeting  may 
be  closed  pursuant  to  5  U.S.C 
552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  related  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ACRS  Full  Conunittee  Meetings 

407th  ACRS  Meeting,  March  10-12. 
1994.  Bethesda,  MD.  During  this 
meeting,  the  Conunittee  plans  to 
consider  the  following: 

A.  Periodic  Meeting  Between  the 
ACRS  and  the  NRC  Commissioners — 
Meet  with  the  NRC  Commissionere  to 
discuss  mattera  of  mutual  interest. 

B.  ABWR  Review  Regarding  the  Final 
Design  Approval— Hear  a  briefing  by 
and  hold  discussions  with 
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representatives  of  the  NRC  staff 
regarding  the  Final  Design  Approval 
(FDA)oftheABWR. 

C  ABWR  Review  and  Report 
Regarding  the  Final  Design  Approval 
(FDA)— Discuss  proposed  ACRS  report 
to  the  Commission  regarding  the  FDA  of 
the  ABWR.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 
Representatives  of  the  General  Electric 
Nuclear  Energy  (GE)  will  participate,  as 
appnn>riate. 

D.  Advanced  Light  Water  Reactor 
(ALWR)  Policy  Issue— Source  Term— 
Review  and  comment  on  a  draft 
Commission  Paper  related  to  the  source 
term  to  be  used  for  ALWRs. 
Representatives  of  the  NRC  staff  will 
participate. 

E.  Mithiple  System  Responses 
Program  (MSRPh-^Reviev/  and  comment 
on  the  status  of  resolution  of  issues 
identified  by  the  MSRP.  Representatives 
of  the  NRC  staff  will  participate. 

F.  Revision  of  the  LLNL  Pivbabilistic 
Seismic  Hazard  Methodology  for  the 
Eastern  U.S. — Hear  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  on  the  recent  revisions  of  the 
LLNL  probabilistic  seismic  hazard 
methodology  for  the  Eastern  United 
States.  Representatives  of  LLNL  and 
industry  will  participate,  as  appropriate. 

G.  Turbine  Generator  Failure  Event  at 
Fermi  2 — Briefing  by  and  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  ATT  conducted  following 
the  December  25, 1993  tiufoine  generator 
failure  at  Fermi  2. 

H.  Loss  ofOffsite  Power  and  Steam 
Generator  layout  Event  at  McGuire — 
Briefing  by  and  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  December  27, 1993  loss  of 
offsite  power  and  steam  generator 
dryout  event  at  McGuire. 

*L  Report  of  the  Planning  and 
Procedures  Subcommittee— Heai  B 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business.  A  portion  of 
this  session  may  be  closed  pursuant  to 
5  U.S.C  552b(c)(2)  and  (6)  to  discuss 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS,  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

J.  ACRS  Subcommittee  Activities — 
Hear  reports  and  hold  discussions 
regarding  the  status  of  ACRS 
subcommittee  activities,  including  a 
report  from  the  Subcommittees  on  ABB- 
CE  Standard  Plant  Designs. 

K.  Future  Activities— ^scuss  topics 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

L.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
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conpuct  of  Committee  activities  and 
plete  discussion  of  matters  and 
c  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
ava  lability  of  information  permit. 

4  mh  ACRS  Meeting.  April  7-9, 1994, 
Bet  lesda,  MD.  Agenda  to  be  announced. 
4  mh  ACRS  Meeting,  May  5-7, 1994, 
Bet  lesda,  MD.  Agenda  to  be  announced. 

AC  4W  Full  Committee  Meetings 

6  ^d  ACNW  Meeting,  March  23-24, 
199 1,  Bethesda,  MD.  During  this 
met  ting,  the  Committee  plans  to 
con  iider  the  following: 

/  .  Low-Level  Waste  (LLW) 
Per  ormance  Assessment  Program — 
Re\  lew  the  LLW  Performance 
Ass  sssment  Program  (Working  Group 
met  ting  scheduled  for  March  22, 1994). 
A  E  raft  Branch  Technical  Position  on 
Per  ormance  Assessment  for  LLW 
Dis  >osal  Facilities  will  be  the  focus  of 
the  review.  Representatives  of  the  NRC 
stal  'will  participate. 

B  NRC  Staff  Interactions  with 
Nai  ional  Academy  of  Science 
Coi  unittee  on  the  Technical  Bases  for 
Yut  CO  Mountain — Hear  briefing  by  and 
hoi  1  discussions  with  representatives  of 
the  MMSS  staff  on  their  interaction  with 
this  National  Academy  of  Sciences 
Coi  unittee.  The  philosophy  governing 
the  disposal  of  high-level  waste  will  be 
dis(iissed. 

C .  Government  Ownership  for  10  CFR 
Pat  1 61  Disposal  Facilities — ^Hear 
bri4  fing  by  and  hold  discussions  with 
rep  esentatives  of  the  NRC  staff  on  an 
ad\  ance  notice  of  proposed  rulemaking 
to  I  art  61  on  Government  Land 
Ow  aership.  Issue  centera  on  whether 
the  original  requirement  for  government 
lani  1  ownership  in  10  CFR  Part  61 
she  Lild  be  continued. 

E  .  Low-Level  Waste  Research  Plan — 
Het  r  briefing  by  and  hold  discussions 
wit  1  representatives  of  the  NRC  staff  on 
pla  IS  to  revise  NUREG-1380,  LLW 
Res  sarch  Program  Plan. 

E ,  NRC  Technical  Progmm  on  High- 
Lev  ?7  Waste  (HLW)  Tectonics— Review 
thejNRC  Staff  technical  program  on 
HL'  V  tectonics.  Participation  by  the 
NR  Z  Staff  and  representatives  of  the 
Cei  ter  for  Nuclear  Waste  Regulatory 
Am  ilyses  is  expected. 

F  ,  Natural  Analogs — ^Review  the  NRC 
stair  technical  program  on  natural 
anaogs.  Participation  by  the  NRC  staff 
an(  representatives  ofthe  Center  for 
Nu  :lear  Waste  Regulatory  Analyses  is 
exp  scted. 

.  NRC  Staff  Technical  Position  (STP) 
on  Fault  Avoidance — Review  the  STP 
on  'ault  Avoidance.  Public  comments 
on  he  draft  STP  will  be  reviewed.  The 
AC  4W  expects  to  issue  comments  on 
the  final  STP. 


H.  Sununaiy  of  Nuclear  Waste 
Technical  Review  Board  (NWTRB) 
Meeting  on  Seismic  and  Volcanic 
Hazards — ^Hear  a  brief  report  from  an 
ACNW  member  who  attended  this 
NWTRB  meeting  on  Seismic  and 
Volcanic  Hazard  Estimation  at  Yucca 
Mountain. 

63rd  ACNW  Meeting.  April  20-21. 
1994,  Bethesda.  MD.  Agenda  to  be 
announced. 

64th  ACNW  Meeting.  May  18-19, 
1994,  Bethesda,  MD.  Agenda  to  be 
announced. 

ACNW  Working  Group  Meeting 

Low-Level  Radioactive  Waste 
Performance  Assessment,  March  22, 
1994,  Bethesda,  MD.  The  Working 
Group  will  reyiew  the  overall  low-level 
waste  performance  assessment  program, 
with  emphasis  on  the  status  of  the  draft 
Branch  Technical  Position,  and  staff's 
performance  assessment  capability. 
Issues  to  be  examined  include  ongoing 
and  planned  activities,  milestones  and 
schedules,  results  of  ongoing  test  case 
analyses,  and  other  NRC  staff  activities 
relating  to  LLW  performance 
assessment 

NRC  Staff  Capabilities  in  Performance 
Assessment  and  Computer  Modeling  of 
High-Level  Waste  Disposal  Facilities, 
May  17, 1994,  Bethesda,  MD.  The 
Working  Group  will  discuss  progress  in 
the  NRCs  Iterative  Performance 
Assessment  (PA)  Program,  the  NRC 
staffs  completion  of  an  expert 
elidtation  exercise,  and  progress  made 
in  the  execution  ofthe  NRCs  modular 
computer  model.  These  discussions  will 
be  performed  periodically,  along  with 
the  review  of  NRC  written  reports  to 
remain  apprised  of  the  degree  of  in- 
house  and  contractor-supported  PA 
capability,  the  coordination  and 
integration  between  data  analyst  and 
computer  modelera,  revisions  to  the 
High-Level  Radioactive  Waste 
Management  PA  Strategy  Plan,  and 
future  plans  for  PA  development. 

Dated:  February  18, 1994. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-4293  Filed  2-24-^94;  8:45  am] 

BILLMQ  COOC  79M-01-M 


[Docket  No&  50-317  and  50-318] 

Baltimore  Gas  &  Electric  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  amendments  to 
Facility  Operating  License  Nos,  DPR-53 
and  DPR-69  issued  to  Baltimore  Gas 
and  Electric  Company  (the  Ucensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
in  Calveit  County,  Maryland. 

The  proposed  amendments  would 
allow  the  removal  of  an  orifice  plate  in 
the  containment  vent/piuge  line  to 
allow  greater  flow  through  the  line.  The 
restoration  of  full  flow  capability  will 
result  in  less  time  required  to  vent  the 
containment.  A  reanalysis  of  the 
maximum  hypothetical  accident,  as 
currently  described  in  the  Update  Final 
Safety  Analysis  Report,  was  performed 
to  support  the  requested  amendments. 
The  results  of  the  reanalysis  indicate 
that  the  consequences  ofthe  accident 
previously  analyzed  would  be 
increased.  Although  the  consequences 
result  in  an  increase  in  the  fission 
product  release,  the  total  doses  are  well 
within  the  limits  of  10  CFR  part  100, 
"Factors  to  be  considered  when 
evaluating  sites." 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
SO. 92,. this  means  that  operation  of  the 
facility  in  accordance  %vith  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidb  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  or 

This  proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated.  The  removal  of  the 
orifice  plate  will  decrease  the  amount  of  time 
the  containment  vent/hydxogen  purge  line  is 
open  to  accomplish  containment  venting. 
This  decreases  the  probability  of  occurrence 
of  a  maximum  hypothetical  accident  while 
venting.  In  addition,  this  proposed  change 
would  not  affect  any  precursors  to  any  of  the 
accidents  in  the  Updated  Final  Safety 
Analysis  Report. 

However,  this  proposed  change  does 
involve  an  increase  in  the  consequences  of  an 
accident  previously  evaluated.  In  the  worst 
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case  event,  a  maximum  hypothetical 
actndent.  the  exclusion  area  whole  body  dose 
and  the  low  population  zone  thyroid  and 
whole  body  doses  increased  above  the 
previously  approved  doses.  This  increase  is 
not  significant  In  fact,  the  offsite  doses 
presented  here  are  similar  to  those  reported 
in  the  NRC's  Safety  Evaluation  Report  [Safety 
Evaluation  of  the  Baltimore  Gas  and  Electric 
Company's  Calvert  Clifb  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2.  dated  August  28. 
1972].  Other  accident  scenarios  were 
evaluated  to  determine  if  this  change  would 
impact  them  as  well.  No  other  accident 
scenario  is  impacted  by  this  change. 
Therefore,  removal  of  the  orifice  plate  in  the 
containment  vent/hydrogen  purge  line  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  ev'aluated. 

2.  Create  the  possibility  of  a  new  at 
different  type  of  accident  from  any  accident 
previously  evaluated;  or 

The  proposed  change  affects  a  previously 
evaluated  accident,  but  creates  no  new  or 
different  type  of  accident  The  equipment 
required  to  mitigate  the  consequences  of  an 
accident  would  continue  to  be  operable.  We 
are  not  proposing  to  alter  the  function  of  any 
equipment  or  have  it  operate  differently  than 
it  was  designed  to  operate.  In  feet,  we  are 
restoring  the  containment  vent/hydrogen 
purge  line  to  full  flow  capabUity  by  removal 
of  an  orifice  plate.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new  or 
different  tj-pe  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  defined  by  10  CFR 
Part  100  has  not  been  significantly  reduced. 
There  will  be  an  increase  in  the  exclusion 
area  and  low  population  zone  doses,  but  the 
total  dose  is  still  significantly  less  than  the 
guidelines  given  in  10  CFR  Part  100. 
Additionally,  the  NRC  has  previously 
calculated  offsite  dose  for  Calvert  Cliffs 
(Safety  Evaluation  of  the  Baltimore  Gas  and 
Electric  Company's  Calvert  Qiffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  dated  August 
28, 1992)  using  assumptions  similar  to  those 
used  for  the  analysis  performed  in  support  of 
this  request.  The  NRC's  resulu  are  similar  to 
those  obtained  from  our  calculations.  The 
increase  in  dose  does  not  affect  any 
conclusions  stated  in  the  NRC's  SER. 
Therefore,  the  margin  of  safety  has  not  been 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi^ueutly. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Infonnation  and  Pubfications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  should  cite 
the  publication  date  page  number  of  this 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Buildings,  7920 
Norfolk  Avenue.  Bethesda.  Maryland. 
&x)m  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
PubUc  E)oaunent  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washineton.  DC  20555. 

The  filing  of  requests  of  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  28, 1994,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  Ucenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
pubUc  document  room  located  at  the 
Calvert  County  Library,  Prince 
Frederick.  Maryland  20678.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  ot  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
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Commission  or  by  the  Qiainnan  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petition  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  onrder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  8spect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearbig  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  refierences  to  those  specific 
sources  and  documents  of  whidi  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 


reqi  irements  with  respect  to  at  least  one 
con  ention  will  not  be  permitted  to 
part  icipate  as  a  party. 

T  lose  permitted  to  intervene  become 
pan  ies  to  the  proceeding,  subject  to  any 
lim  tations  in  the  order  granting  leave  to 
inte  rvene.  and  have  the  opportimity  to 
pari  icipate  fully  in  the  conduct  of  tiie 
hea  ing,  including  the  opportunity  to 
prei  ent  evidence  and  cross-examine 
wit  lesses. 

lla  hearing  is  requested,  the 
Coi  unission  will  make  a  final 
det(  irmination  on  the  issue  of  no 
sigi  ificant  hazards  consideration.  The 
fins  I  determination  will  serve  to  decide 
wh  in  the  hearing  is  held. 

I:  the  final  determination  is  that  the 
ami  ndments  request  involves  no 
sig]  ificant  hazards  consideration,  the 
Coi  unission  may  issue  the  amendments 
anc  make  them  inamediately  effective, 
not  vithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendments. 

I  the  final  determination  is  that  the 
ami  indments  request  involves  a 
sig]  ificant  hazards  consideration,  any 
hea  ring  held  would  take  place  before 
the  issuance  of  any  amendments. 

/  request  for  a  hearing  or  a  petition 
for  eave  to  intervene  must  be  filed  With 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Conunission, 
Wa  ihington,  DC  20555,  Attention: 
Do  keting  and  Services  Branch,  or  may 
be  I  elivered  to  the  Conunission's  PubUc 
Do  ument  Room,  the  Gelman  Building, 
2i:  0  L  Street,  NW..  Washington,  DC 
20!  55,  by  the  above  date.  Where 
pet  tions  are  filed  during  the  last  10 
da]  s  of  the  notice  period,  it  is  requested 
tha :  the  petitioner  promptiy  so  inform 
the  Commission  by  a  toU-friee  telephone 
cal  to  Western  Union  at  l-(800)  24&- 
51(  0  (in  Missouri  l-{800)  342-6700). 
Th  I  Western  Union  o{>erator  should  be 
giv  m  Datagram  Identification  Niunber 
Nl  )23  and  the  following  message 
ad(  ressed  to  Robert  A.  Capra,  EKrector, 
Pre  ject  Directorate  I-l:  petitioner's 
nave  and  telephone  niunber,  date 
Ition  was  mailed,  plant  name,  and 
plication  date  and  page  number  of 
Federal  Register  notice.  A  copy  of 
I  petition  should  also  be  sent  to  die 
Ice  of  the  General  Counsel,  U.S. 
Nu  :lear  Regulatory  Commission, 
W{  shington.  DC  20555.  and  to  Jay  E. 
Sil  lert.  Esquire,  Shaw,  Pittman,  Potts 
an(  Trowbridge,  2300  N  Street.  NW., 
We  shington,  DC  20037,  attorney  for  the 
liornsee. 

I  lontimely  filings  of  petitions  for 
lea  fe  to  intervene,  amended  petitions, 
su  iplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
ab]  ent  a  determination  by  the 
Co  nmission.  the  presiding  officer  or  the 


presiding  Atomic  Safiety  and  Licensing 
Board  that  the  petition  and/or  request 
shotild  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
amendments  dated  November  4, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  docimient  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  February. 

For  the  Nuclear  Regulatory  Conunission. 
Daniel  G.  Mdtooald. 
Project  Manager,  Project  Directorate  /-I, 
Division  of  Reactor  Projects — I/n.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  94-4296  Filed  2-24-94;  8:4S  am) 
8IUJNQ  CODE  TBW-OI-M 


[Docket  No*.  50-498  and  60-489] 

Houston  Lighting  &  Power  Company, 
City  Put>llc  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
ComfMny,  City  of  Austin,  Texas,  Partial 
Denial  of  Amendments  to  Facility 
Operating  Licensees  and  Opportunity 
fora  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Houston 
Lighting  &  Power  Company,  et  al.  (the 
licensee),  for  amendments  to  Facility 
Operating  License  Nos.  NPF-76  and 
NPF-60,  issued  to  the  licensee  for 
operation  of  the  South  Texas  Project, 
Units  1  and  2,  located  in  Matagorda 
Coimty,  Texas.  Notice  of  Consideration 
of  Issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
March  21, 1990  (55  FR  10535). 

The  purpose  of  the  licensee's 
amendment  request  was  to  change  the 
allowed  outage  times  (AOTs)  and/or 
surveillance  test  intervals  (STIs)  for 
several  technical  specifications  (TS)  as  a 
result  of  the  South  Texas  probabili^c 
safety  assessment  (PSA).  The  staff  has 
concluded  that  the  proposed  change  for 
the  STI  fior  TS  4.6.1.7  (containment 
ventilation)  from  31  days  to  92  days 
cannot  be  granted. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  February  17. 
1994. 

By  March  28, 1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
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proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  liar 
leave  to  intervene  must  be  filed  %vith  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IK.,  20555.  Attention: 
Docketing  and  Service  BraiKih.  or  may 
be  delivered  to  the  Commissioa's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stireet  NW..  Washington.  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Conunission.  Washington.  DC.  20555 
and  to  lack  R.  Newman,  Esq..  Newman 
&  Holtzinger.  P.C,  1615  L  Street  NW., 
Washington,  DC  20038.  attorney  for  Ae 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  F^ruary  1, 1990.  as 
supplemented  by  letters  dated 
November  27,  1990,  June  5, 1991, 
November  3. 1992,  November  11,  1992. 
August  16, 1993.  October  22. 1993, 
November  5. 1993  (two  letters),  and 
November  29. 1993,  and  (2)  the 
Commission's  letter  to  the  licensee 
dated  February  17, 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Wharton 
Coimty  Junior  College.  J.M.  Hodges 
Learning  Center,  911  Boling  Highway, 
Wharton,  Texas  77488. 

Dated  at  Rock\'iIle.  Maryland,  this  17th  day 
of  Febniaiy  1994. 

For  the  Nuclear  Regulatory  Commission. 
SazasneC  Black. 

Director.  Project  Directorate  lV-2.  Division 
of  Reactor  Projects  TO/TV IV,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-4295  Filed  2-24-94:  8:45  am) 
Btumo  cooc  raM-tvM 


[Docket  No.  50-352] 

Philadelphia  Electric  Company 
(Limericli  Generating  Station,  Unit  1) 

Exemption 

/ 

Philadelphia  Electric  Company  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NPF-39,  which 
authorizes  operation  of  the  Limerick 
Generating  Station  (LGS).  Unit  1.  The 
Ucense  provides,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effiect. 


The  LGS.  Unit  1  fedlity  consists  of  a 
boilii^  water  reactor  loarted  in  Chester 
and  Montgomery  Counties. 
Pennsylvania. 

n 

In  its  letter  dated  November  30, 1993, 
the  licensee  requested  an  exemption 
from  the  Commission's  regulations.  The 
subject  e^wmption  is  from  a  requiremeitf 
in  appendix  J  to  10  CFR  part  SO  that  a 
set  of  three  T)rpe  A  tests  (Containmaat 
Integrated  Leakage  Rate  Tests,  or 
CILRTs)  be  performed,  at  approximately 
equal  intervals,  during  each  10-yeer 
service  period.  The  exemption  applies 
to  the  first  10-year  service  period; 
subsequent  service  periods  are  not 
changed.  In  the  same  l^er.  the  licensee 
applied  for  an  amendment  to  Operating 
License  No.  NPF-39  to  change  certain 
provisions  of  the  LGS  Technical 
Specifications  (TSs). 

The  type  A  test  is  defined  in  10  CFR 
part  50.  appendix  J.  section  ILF.  as 
"tests  intended  to  measure  the  primary 
reactor  containment  overall  integrated 
leakage  rate  (1)  after  the  containment 
has  been  completed  and  is  ready  for 
operation,  and  (2)  at  periodic  intervals 
thereafter."  The  10-year  service  period 
begins  with,  the  inservice  date.  The  first 
CILRT  testing  interval  was  36  months, 
and  the  second  was  39  months.  The 
time  interval  between  CILRTs  should  be 
about  40  months  based  on  performing 
three  such  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  request  for  a  one-time  exemption 
would  allow  the  third  Type  A  CILRT 
within  the  first  lO-year  service  period  to 
be  conducted  during  the  sixth  refoeUng 
outi^.  This  requested  exemption  is  a 
onevtime  schedxdar  extension  of  the 
third  inten-al  to  65  months.  It  does  not 
affect  the  second  10-year  servioe  period. 

With  respect  to  the  subject  exemption 
request,  the  NRC  staff  notes  that  the  first 
and  second  CILRTs  of  the  set  of  three 
tests  for  the  first  10-year  service  period 
for  LGS  were  conducted  in  August  1987 
and  November  1990.  The  third  of  the 
first  set  of  three  CILRTs  will  be 
scheduled  for  Refueling  Outage  6. 
projected  to  start  in  January  1996, 
pending  approval  of  the  exemption 
request  The  current  third  test  period  in 
the  first  10-year  service  period  will 
actually  be  exceeded  by  approximately 
15  months. 

Data  bom  the  first  August  1989  and 
second  November  1990  CDLRT  at  LGS. 
Unit  1  indicates  that  most  of  the 
measiued  leakage  is  from  the 
containment  penetrations  and  not  from 
the  containment  barrier.  The  "as-left" 
leakage  rate  was  well  below  the  10  CFR 
part  50  Appendix  }  limit.  Both 


Appendix  J  and  the  TS  require  that  the 
leakage  rate  be  less  than  75%  of  L.  to 
allow  for  daterioratioD  in  ledc^e  pathf 
between  tests.  The  allowable  laak^e 
rate,  U,  is  0.5  wt%/day.  Therefore,  the 
established  acceptable  limit  is  <0.37S 
wt.%/day.  The  "as-lefi"  leak^e  rates  for' 
the  first  t«ro  aUTTs  were  ai76  and 
0.334  wt.%/day.  which  is  below  the 
acceptance  limit  Tlie  Type  B  and  C  test 
(Local  Leakage  Rate  test  or  LLRT) 
program  also  piovides  assurance  that 
containment  integrity  has  been 
maintained.  LLRTs  demonstrate 
operabihty  of  compooents  mvi 
penetratiooa  by  measuring  penetratioa 
and  valve  leakage.  Additioaally,  there 
have  been  no  modificatioDs  made  to  the 
plant  that  could  adversely  affect  the  test 
restdts. 

The  licensee  further  notes  that  the 
performance  of  a  fiouith  test  in  the  first 
10-yeer  servioe  period  to  meet  the 
requirements  of  the  TSs  and  Appendix 
)  would  resuh  in  additional  radiation 
exposure  to  personnel.  Omitting  the  test 
will  result  in  additional  dose  saving  by 
eliminating  contamination  and  by 
reducing  exposure  frvm  venting  and 
draining  and  bom  setups  and 
restorations  of  instrumentation  required 
to  perform  the  test.  These  fectors  and 
the  costs  associated  with  a  fourth  test 
for  a  15-month  difference  in  Interval 
time  are  not  offset  by  the  benefits  of  the 
fourth  test. 

For  the  reasons  set  forth  above,  the 
NRC  staff  concludes  that  this  deviation 
from  the  10-year  service  period  ending 
August  1994  is  not  significant  in  terms 
of  complying  with  the  safiety  or 
scheduling  requirements  of  Section 
III.D.l.(a)  of  Appendix  J.  Accordingly, 
the  staff  finds  that  the  additional  test 
woidd  not  provide  substantially 
different  information  and  that  die  intent 
of  Appendix  J  is  met  Therefore,  the 
subject  exemption  request  meets  the 
special  circumstances  of  10  CFR 
50.12^a)(2)(ii),  in  that  the  fourth  test  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

On  this  basis,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that 
special  ciicumstaoces  are  present  as 
required  by  10  CFR  50.12(a)(2).  Further, 
the  staff  also  finds  that  extending  the 
servioe  period  will  not  present  an  undue 
risk  to  the  public  health  and  safety; 
since  the  lioenaee  has  justified  the 
leaktight  integrity  of  the  contaiiunent 
based  on  previous  leakage  test  results, 
the  staff  concludes  that  a  one-time 
extension  of  aj^roximately  15  months 
beycmd  tiie  maximum  permitted  third 
test  interval  within  the  first  10-year 
serrice  period  will  not  have  a 
significant  safety  impact 
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Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  the  following 
exemption  with  respect  to  a  requirement 
of  10  CFR  part  50,  appendix  J.  Section 
inJ}.l(8): 

For  the  Limerick  Generating  Station, 
Unit  1,  the  current  third  test  period 
within  the  first  10-year  service  period 
may  be  extended  by  approximately  15 
months,  so  that  the  third  periodic  Type 
A  test  may  be  performed  during  the 
Sixth  refueling  outage  scheduled  for 
January,  1996. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (59  FR  5785). 

This  exempticm  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  16  day 
of  February  1994. 

GusCLalnaa, 

Acting  Director,  Division  of  Reactor  Projects 
•  VU,  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  94-4297  Filed  2-24-94|  8:45  ami 
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Cerl  lin  Provisions  of  the  Act"  delete  the 
refe  ence  to  subsection  (i)  in  lines  seven 
and  fifteen.  Accordingly,  in  lines  seven 
and  fifteen  "(g):  (h);  and  (i)"  should  read 
"(g)  and  Ox)". 

Di  ted:  February  4, 1994. 
Gilb  »ito  Guardia  F.. 

Adn  inistrator. 


)oc  94-4216  Piled  2-24-94;  8:4S  am] 
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PANAMA  CANAL  COMMISSION 

Office  of  the  Inspector  General 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 
and  Two  New  Systeme  of  Records; 
Correction 

AQENCY:  Office  of  Inspector  General, 

PCC 

ACTION:  Correction. 

summary:  In  notice  dociunent  93-25522 
beginning  on  page  53966  in  the  issue  of 
Tuesday,  October  19, 1993,  make  the 
following  corrections: 

On  page  53967  in  the  third  column 
under  the  head  "Exemptions  From 
Certain  Provisions  of  the  Act"  delete  the 
reference  to  subsection  (i)  in  lines  eight 
and  sixteen.  Accordingly,  in  lines  eight 
and  sixteen  "(g):  (h):  and  (i)"  should 
read  "(g):  and  (h)". 

On  page  53968  in  the  third  column 
under  the  heading  "Exemptions  From 
Certain  Provisions  of  the  Act"  delete  the 
reference  to  subsection  (i)  in  lines  seven 
and  fifteen.  Accordingly,  in  lines  seven 
and  fifteen  "(g):  (h);  and  (i)"  should  read 
"(g):  and  (h)". 

On  page  53969  in  the  second  column 
under  the  heading  "Exemptions  From 


SE(  URITIES  AND  EXCHANGE 
COIMISSION 

[Ral  »8sa  Na  34-33638;  File  No.  SR-PSE- 
94-44] 

Self  Regulatory  Organizations;  Notice 
of  HIing  and  Immediate  Effectiveness 
of  t  rofMsed  Rule  Change  by  the 
Pac  fie  Stock  Exchange,  Inc.  Relating 
to  ( ustomer  Hedge  Exemption 
Pro  eedures  for  Options  on  Broad- 
Bm  ed  Indexes 

Feb  uary  17, 1994. 

F  iirsuant  to  section  19(b)(1)  of  the 
Sec  urities  Exchange  Act  of  1934 
I" A  ct"),  15  U.S.C  78s(b)(l),  notice  is 
her  iby  given  that  on  February  IS,  1994, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or '  Escchange")  filed  with  the  Securities 
an<  Exchange  Commission 
("C  smmission")  the  proposed  rule 
chi  age  as  described  in  Items  I.  II.  and 
m  lelow,  which  Items  have  been 
pre  >ared  by  the  Exchange.*  The 
Coi  unission  is  publishing  this  notice  to 
sol  dt  comments  on  the  proposed  rule 
chc  age  from  interested  persons. 

I.  £  elf-Regulatory  Organization's 

Stt  tement  of  the  Terms  of  Substance  of 

the  Proposed  Rule  Change 

'  he  PSE  is  proposing  to  amend  its 
rul )  to  codify  its  existing  policy  on 
cuj  tomer  hedge  exemption  procedures 
for  options  on  broad-based  indexes.  The 
Ex(  hange  is  not  proposing  to  make  any 
sul  stantive  changes  to  these  procedures. 
Th !  text  of  the  proposed  rule  change  is 
av)  liable  at  the  Office  of  the  Secretary, 
I,  and  at  the  Commission. 


PS 

n 


Self-Regulatory  Organization's 
Sti  lament  of  the  Purpose  of,  and 
Sti  tutory  Basis  for,  tfie  Proposed  Rule 
Chinge 

its  filing  with  the  Commission,  the 
included  statements  concerning  the 
lose  of  and  basis  for  the  proposed 
change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in  Section 
(A),  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Repdatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  14, 1993,  the 
Commission  approved  an  Exchange 
proposal  to  add  Commentary  .02  to  PSE 
Rule  7.6  allowing  a  customer  hedge 
exemption  from  position  and  exercise 
limits  for  options  on  broad-based 
indexes.'  llie  Subject  commentary 
specified  that  such  exemptions  would 
bie  based  upon  Exchange  procedures  and 
criteria  that  would  be  made  available  to 
Exchange  members  in  a  regiilatory 
bulletin.3  The  Exchange  is  now 
proposing  to  incorporate  these 
procedures  and  criteria  into 
Commentary  .02  to  Rule  7.6.  The 
Exchange  represents  that  the  substance 
of  these  procedures  and  criteria  have 
not  been  changed  since  they  were 
approved  by  the  Commission.  The 
Exchange  is,  however,  proposing  to 
make  certain  housekeeping  changes 
involving  renumbering  and  a  cross- 
reference  in  Rule  7.6,  Commentary  .02. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Completion 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Orgaruzation  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


>  rhe  Exchange  previously  submitted  this 
pro  xisal  on  February  8, 1994,  however,  in  response 
to  C  ommisiion  concerns,  the  PSE  delayed 
effe  ctiveness  of  the  rule  change  pending 
ami  ndment  and  resubmission  to  the  Commission  in 
its  <  urrent  form. 


>  See  Securities  Exchange  Act  Release  No.  32900 
(September  14. 1993),  58  FR  49077  (September  21, 
1993)  (order  granting  partial  approval  to  File  No. 
SR-PSE-92-38). 

>  The  procedures  and  criteria  that  the 
Commission  approved  were  the  same  as  those  set 
forth  in  Interpretation  .01  to  Rule  24.4  of  the 
Chicago  Board  Options  Exchange.  Inc.  Id 


m.  Date  ofEfiiBctiveiwas  of  the 
Proposed  Role  cifM»^  and  Timing  far 
Commiasiaii  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  po^cy,  practice,  or 
inteq>retation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule,  it  has 
become  eEfeodve  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)(1)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  piuposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  poson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-4*SE-94-04 
and  should  be  submitted  by  March  18. 
1994. 

For  the  Commiaskia,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretoiy. 

(FR  Doc  94-4339  Filed  2-24-94;  8:45  am] 
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[RetaeseNa  34-33n»:  Fie  No.  SA-eSE- 
93-04 

Self-Regulatory  OrgantaaOons;  Notice 
of  RRng  and  Order  Granttig 
Temfwrary  Accelerated  Approval  to 
Proposed  Rule  Change  by  ttte  Boston 
StocK  Exchange,  Inc.  Relating  to 

Procedures  for  the  Handling  of  MariGSI- 
On-Close  Orders  on  Expiration  Fridays 
and  Quarterly  Index  Expiration  Days 

February  17, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  9. 1993,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  Bled  with  the  Securities 
and  Exchange  Commission  ("SBC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Rems  have  been  prepared 
by  the  self-regulatory  organization.  On 
May  3, 1993,  Ae  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  to  clarify  the 
scope  of  this  filing,  to  agree  to  its 
framing  as  a  pilot  pnigram  and  to 
request  accelerated  approval  thereof.! 
On  September  17, 1993,  the  BSE 
submitted  Amendment  No.  2  to  the 
proposed  rule  change  in  order  to 
conform  its  proposal  with  recent 
amendments  to  comparable  procedures 
on  another  exchange.2  On  February  3, 
1994.  the  BSE  submitted  to  the 
Commission  Amendment  No.  3  to  the 
proposed  rule  change  regarding  the 
dissemination  of  order  imbalances.3  On 
February  10. 1994.  the  BSE  submitted 
Amendment  No.  4  to  the  proposed  rule 
change  in  order  to  define  certain  terms 
used  in  the  filing  and  to  correct  certain 
typographical  errors.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anlzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  set  of  procedures 
for  the  handling  of  Market-on-Close 


•  17  CFR  200.3O-3(a)(12)  (1903). 


>  See  letter  from  Karen  A.  Aluisa.  Sta£F  Attomey, 
BSE.  to  Diana  Luke-Hopson,  Branch  Chief.  DivisSon 
of  Market  RegntetioB.  SEC,  dated  April  29, 1993 
("AmendroHil  Na  1*^ 

*  See  letter  from  Karen  A.  Ahiisa.  Aasiatant  Vice 
President.  BSE,  to  Diana  Luk*-Hopcaa,  Branch 
Chief,  Division  of  Market  Regulation.  SEC  dated 
September  15, 1993  ("Amendment  No.  2"). 

'  See  letter  from  Karen  A  Aluise,  Assistant  Vice 
Prasident.  BSE.  to  Sandn  Sciola.  Acting  Brmoch 
Chief,  Division  of  Market  Ragtilatioo.  SEC  dated 
January  31. 1994  ("AmendnMnt  No.  3'% 

*  See  letter  from  Karen  A  Aluise,  Assistant  Vice 
President,  BSE,  to  Sandra  Sciola,  Acting  Branch 
Chief,  DirisioB  of  Merbt  Regulation.  SEC  dated 
Febmaiy  X  19B3  ("Amendment  Na  4"). 


("MOC")  orders  s  on  Expiration 
Fridays  «  and  Quarterly  Index 
Expiration  dajrs  '  whidi  minor  the 
procedures  in  place  on  the  New  York 
Stock  Exdiange  ("NYSE") « in  order  to 
ensure  equal  treatment  of  orders  in  both 
markets.* 

n.  Self-Regulatory  Organtzatim's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rnle 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  tfie  purpose  of 
and  basis  for  the  proposed  rule  diange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  n  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  certain  procedures  to 


»  The  BSE  defines  an  "at  the  dose  order"  as  a 
market  order  which  is  to  be  executed  at  or  as  near 
to  the  close  as  practicable.  See  Ch.  I,  Sec  3  of  the 
BSE  Rules. 

•Tbe  tenn  "Expiration  Fridsy"  refers  to  the 
trading  day.  usually  the  third  Friday  of  the  moatla. 
when  some  stock  index  options,  stock  index  futivM 
and  options  on  stock  index  futures  expire  or  settle 
concurrently. 

'  The  term  "Quarterly  Index  Expiration  day" 
refers  to  the  trading  dey.  currently  the  Us*  trading 
day  of  each  calaadar  quaitar.  on  which  Quarterly 
Index  Expiration  ("QDC")  options  expire. 
Amendment  No.  1,  see  mpnjnote  1,  expanded  the 
scope  of  this  proposal  to  include  Quarierly  Index 
Expiration  dayt  as  well  aa  Expiration  Frideys. 

•  The  Commiaaion  teceotly  approved 
modiFications  to  the  NYSE's  auxiliary  closing 
procedures  for  Expiration  Fridays  and  Quarterly 
Index  Exi>iratian  days  (coHectively,  "expiration 
days"),  and  extended  the  a£Cectiv«Mas  of  the  NYSE 
pilot  pfogram  until  Octobw  31, 1994.  Saa  Securitiae 
Exchange  Act  Release  No.  32868  (September  10, 
1993),  S8  PR  4a6«7  (SeptraAer  17,1993)  (Pita  Na 
SR-NySE-e3-33)ri993  Auxiliary  Closing 
ProceduTM  Approval  Order").  As  modiTMd.  the 
NYSE  procedures  establish,  lot  all  slocks. «  3:40 
p.m.  deadline  for  (1)  the  entry  of  MtDC  orders 
related  to  a  strategy  including  any  erpihng  stock 
index  opciona.  stock  index  futures  or  options  od 
stock  index  hitures  aod  (2)  the  canoellatioa  or 
reduction  of  any  MOC  order.  In  addition,  for  the 
pilot  stocks  (as  defined  below,  s(«  infm  oota  10), 
the  NYSE  apedaiist  must,  as  aooo  as  practicable 
after  3:40  pjn.  disaeminate  aoy  MOC  order 
imbalaaoa  arS0.0iD  shatas  or  mam  thcreafiMr. 
MOC  ordars  in  the  pikx  stocks  may  be  entered  ooiy 
to  ofbet  a  pubBshad  faDbakaoei 

•The  BSA  prapoaea  to  hnpianent  its  MOC  oidw 
prooadwaa  on  a  pilot  baste  expirti^  Ociobv  91. 
1994.  Sea  Aawndmenl  Na  1.  tapm.  noie  t.  The 
BSe  alao  requaatt  eooalaraled  appeorval  to  eMbla  the 
pila«  propam  to  take  etbct  m  the  next  axpiraiioa 
day.  See  AmendmeM  Na  X  aupn,  note  S. 


minor  those  of  the  primary  market  for 
the  handling  of  MOC  orders  on 
Expiration  Fridays  and  Quarterly  Index 
Expiration  days  so  that  the  BSE  does  not 
become  a  haven  for  MOC  orders  that  are 
prohibited  on  the  NYSE.  In  this  way,  all 
orders  sent  to  the  Exchange  will  receive 
equal  treatment  to  orders  sent  to  the 
NYSE.  The  proposed  procedures 
include  (a)  prohibiting  the  cancellation 
or  reduction  of  any  MOC  order  in  any 
NYSE  stock  after  3:40  p.m.  on 
Expiration  Fridays  and  Quarterly  Index 
Expiration  days,  (b)  providing  a  3:40 
p.m.  deadline  for  the  entry  of  MOC 
orders,  in  all  NYSE  stocks,  related  to  a 
strategy  involving  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  futxires  in  expiring 
contracts,  (c)  publishing  imbalances  of 
50,000  shares  or  more  in  the  pilot 
stocks,  and  (d)  limiting  the  entry  of 
MOC  orders  aher  3:40  p.m.  in  the  pilot 
stocks  to  offsetting  published 
imbalances.  With  respect  to  item  (a) 
above,  the  Exchange  M'ill  permit 
cancellations  of  MOC  orders  after  3:40 
p.m.  in  those  instances  where  a 
legitimate  error  has  been  made.  The 
term  "pilot  stocks"  refers  to  the  list  ot 
stocks  designated  by  the  NYSE  as  pilot 
stocks  for  purposes  of  its  auxiliary 
closing  procedures.  10 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  ^e  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maAet  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest:  and  is  not  designed  to 
permit  imfair  discrimination  between 
ciistomers,  issuers,  brokers,  or  dealers. 
The  BSE  beUeves  that,  if  investors, 
whose  orders  are  banned  on  the  NYSE 
because  of  current  market  conditions, 
are  able  to  reroute  those  orders  to  the 
Exchange  for  execution  on  the  BSE 
without  regard  to  current  market 
conditions,  there  could  be  a  negative 
impact  on  the  overall  mariicet  as  a  result 
of  the  execution  of  those  orders. 


K>A«  deaiguted  by  the  NYSE,  the  Expiration 
Friday  pilot  stocks  consist  of  the  50  most  highly 
capitalized  Standard  ft  Poora  ("S&P")  500  stocks 
and  any  component  stocks  of  the  Major  Market 
Index  ("MMI'*)  not  included  therein.  See  1993 
Auxiliary  Closing  Pnoeduiea  Approval  Order, 
supra,  note  S.  The  Quarterly  Index  Expiration  day 
pilot  stocks  consist  of  the  SO  most  highly 
capitalized  SftP  SOD  slocks,  any  component  stocks 
of  the  MMI  not  included  therein  and  the  10  highest 
weighted  sap  Midcap  400  stocks.  Id. 
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B.  i  elf-Regulatory  Organization's 
Sta  ement  on  Burden  on  Competition 

T  le  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anyfbunlen  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  t  le  purposes  of  (he  Act. 

C.  i  elf-Regulatory  Organization's 
Sta  ement  on  Comments  on  the 

Pro  wsed  Rule  Change  Received  From 
Mei  iters.  Participants  or  Others 

T  le  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rul<  change. 

m.  Solicitation  of  Comments 

b  terested  persons  are  invited  to 
sub  nit  written  data,  views  and 
argi  iments  concerning  the  foregoing. 
Per  ons  making  written  submissions 
she  iild  file  six  copies  thereof  vsith  the 
Sec  retary.  Securities  and  Exchange 
Coihmission.  450  Fifth  Street.  NW.. 
Waihington.  DC  20549.  Copies  of  the 
sub  mission,  all  subsequent 
ami  indments,  all  written  statements 
wit  1  respect  to  the  proposed  rule 
clu  nge  that  are  filed  with  the 
Coi  amission,  and  all  written 
con  tmunications  relating  to  the 
pro  josed  rule  change  between  the 
Coi  unission  and  any  person,  other  than 
the  ie  that  may  be  withheld  from  the 
pu  ilic  in  accordance  Mdth  the 
pro  nsions  of  5  U.S.Q  552,  will  be 
ava  liable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Se<  tion,  450  Fifth  Street.  NW., 
Wa  shington,  DC  20549.  Copies  of  such 
fill  ig  will  also  be  available  for 
ins  >ection  and  copying  at  the  principal 
off  ce  of  the  BSE.  All  submissions 
sh(  uld  refer  to  File  No.  SR-BSE-93-04 
ani   should  be  submitted  by  March  18, 
19<  4. 

rv.  Commission's  Findings  and  Order 
Gr  tnting  Temporary  Accelerated 
Ap  irovid  of  Proposed  Rule  Change 

'  "he  Commission  finds  that  the 
pn  posed  rule  change  is  consistent  with 
the  requirements  of  the  Act  tmd  the 
ruBs  and  regulations  theretmder 
ap  >licable  to  a  national  securities 
ex  hange  and,  in  particular,  with  the 
re<  uirements  of  section  6(b).  In 
pa  ticular.  the  Commission  believes  the 
pn  posal  is  consistent  with  .the  section 
6(1  )(5)  requirements  that  the  rules  of  an 
exi  hange  be  designed  to  promote  jtist 
an<  I  equitable  principles  of  trade,  to 
pn  vent  fraudulent  and  manipulative 
act  5.  and.  in  general,  to  protect  investors 
an  1  the  public  interest. 

a  recent  years,  the  self-regulatory 
or:  anizations,  with  the  support  of  the 
Cc  nmission,  have  instituted  certain 
sa  eguards  to  minimize  excess  market 


volatility  that  may  arise  from  the 
liquidation  of  stock  positions  related  to 
trading  strategies  involving  expiring 
index  derivative  products.  For  instance, 
on  expiration  days,  the  NYSE  utilizes 
auxiliary  closing  procedures  "  designed 
to  help  the  specialist  attract  any  contra- 
side  interest  necessary  to  alleviate  MOC 
order  imbalances  and  dampen  their 
effect  on  the  closing  price.  Based  on  the 
NYSE's  experience,  12  the  Commission 
believes  that  these  procedures  work 
relatively  well  and  may  result  in  more 
orderly  markets  at  the  close  on 
expiration  days. 

In  today's  highly  competitive  market 
environment,  however,  it  is  possible 
that  a  regional  exchange,  which  trades 
NYSE-listed  stocks  but  does  not  have 
comparable  closing  procedures,  coidd 
be  utilized  by  market  participants  to 
enter  MOC  orders  prohibited  on  the 
NYSE.  Although  the  Commission  has  no 
reason  to  believe  that  the  BSE  market 
has  become  a  significant  alternative 
market  to  enter  otherwise  prohibited 
MOC  orders,  the  Commission  agrees   ^ 
vtrith  the  BSE  that,  if  this  possibility 
were  realized,  it  could  have  a  negative 
impact  on  the  fairness  and  orderliness 
of  the  national  market  system.  >3 
Accordingly,  the  Commission  initially 
believes  that  it  is  reasonable  for  the  BSE 
to  adopt  procedures  for  the  handling  of 
MOC  orders  that  mirror  the  NYSE's, 
thereby  ensuring  the  equal  treatment  of 
orders  in  both  markets  and,  in  the  event 
of  unusual  market  conditions,  offering 
the  BSE  the  same  benefits  in  terms  of 
potentially  reducing  volatilitv. 

Consistent  with  its  rationale  for 
approving  the  identical  NYSE 
procedures,'^  the  Commission 
preliminarily  has  concluded  that  this 
proposal  should  allow  the  BSE  to  obtain 
an  accurate  view  of  the  buying  and 
selling  interest  in  MOC  orders  at 
expiration  and,  if  there  is  a  substantial 
imbalance  on  one  side  of  the  mariwt.  to 
provide  the  investing  public  with  timely 
and  reliable  notice  thereof.  In  reaching 
this  conclusion,  the  Commission  noted 
that  the  proposed  rule  change  will 
establish  a  simultaneous  3:40  p.m. 
deadline  for  the  entry  of  expiration- 
related  MOC  orders  and  for  the 
cancellation  or  reduction  of  any  MOC 


"See supra,  note B. 

"The  NYSE  has  submitted  to  the  Commission 
several  monitoring  reports  describing  its  experience 
viith  the  auxiliary  closing  procedures.  For  further 
discussion  of  the  NYSE's  results,  see  1993  Auxiliary 
Closing  Procedures  Approval  Order,  supm.  note  B. 

"For  example,  if  MOC  orders  prohibited  on  the 
NYSE  were  entered  instead  on  the  BSE.  unusually 
large  MOC  order  Imbelanms  on  the  regional 
•xdiange  could  contribute  to  overall  market 
volatility. 

>«  See  1993  Auxiliary  Qosing  Procedures 
Approval  Order,  supra  note  B. 


order.  Substantial  MOC  order 
imbalances  in  the  pilot  stocks  will  be 
disseminated  promptly  thereafter. is 
Because  the  MOC  orders  included  in 
those  imbalances  will  be  irrevocable 
and  because  of  the  restrictions  on 
further  MOC  order  entry,  the 
Commission  Is  satisfied  that  BSE 
imbalance  publications  should  reflect 
actual  investor  interest. 

In  addition,  the  Commission  finds 
that,  in  the  event  of  imusual  market 
conditions,  the  BSE  should  have 
sufficient  time  to  attract  contra-side 
interest  to  help  alleviate  imbalances 
created  by  the  unwinding  of  index 
derivative  related  positions.  As  noted 
above,  the  proposed  rule  change  will 
require  both  the  early  submission  of 
expiration-related  MOC  orders  and.  for 
the  pilot  stocks,  prompt  dissemination 
of  substantial  MOC  order  imbalances. 
While  the  Commission  recognizes  that 
3:40  p.m.  is  relatively  near  the  close,  the 
Commission  tentatively  believes  that 
deadline  strikes  a  reasonable  balance 
between  the  need  to  provide  the 
investing  public  with  timely  and 
reliable  notice  of  expiration-related 
order  flow  and  the  need  to  avoid  imduly 
infringing  upon  legitimate  trading 
strategies. 

The  Commission  is  approving  the 
proposed  rule  change  on  a  pilot  basis 
imtil  October  31, 1994.16  As  long  as 
some  index  derivative  products 
continue  to  expire  based  on  the  closing 
stock  prices  on  expiration  days,  the 
Commission  agrees  with  those  self- 
regulatory  organizations  which  argue 
that  such  procedures  are  necessary  to 
provide  a  mechanism  to  handle  the 
potentially  large  stock  imbalances 
engendered  by  the  imwinding  of  index 
derivative  related  positions.  During  this 
pilot  program,  the  Commission  expects 
the  BSE  to  monitor  the  effectiveness  of 
its  MOC  order  procedures. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  the 
Commission,  by  August  31. 1994. 
describing  its  experience  with  the  pilot 
program.  At  a  minimum,  this  report 
should  contain,  for  each  Expiration 
Friday  and  Quarterly  Index  Expiration 
day,  the  follov«ng  data:  (1)  For  all  pilot 
stocks,  the  size  of  the  MOC  order 
imbalance  on  the  BSE  at  3:40  p.m.  and 


"The  BSE  has  indicated  that  it  will  disseminate 
imbalances  to  its  floor,  its  member  firms  and  the 
investing  public  in  a  manner  which  is  substantially 
similar  to  that  utilized  by  the  NYSE.  Telephon« 
conversation  between  Karen  A.  Aluise,  Assistant 
Vice  President.  BSE.  and  Beth  Stekler.  Attorney, 
Division  of  Market  Regulation.  SEC,  on  February  10, 
1094. 

'•Prior  to  the  initiation  of  this  pilot,  the 
Commission  requests  that  the  BSE  submit  to  the 
Commission  an  Information  Memorandum 
substantially  similar  to  the  NYSE's. 


at  4:00  p.m.;  (2)  for  all  pilot  stocks,  the 
price  (and  time)  of  the  last  regular  way 
trade  on  the  BSE.  the  price  of  the  last 
consolidated  trade  and  the  closing  price; 
and  (3)  for  each  pilot  stock  which  had 
a  MOC  order  imbalance  of  50,000  shares 
or  more  at  3:40  p.m..  an  appropriate 
measure  of  volatility  at  the  close  for  the 
BSE  (for  example,  the  change  in  price  of 
the  closing  transaction,  measured  as  a 
percentage,  bom  the  last  trade  and/or 
the  change  in  the  specialist's  position) 
and  a  description  of  how  the  pilot 
procedures  influenced  market 
conditions.  Any  requests  to  modify  this 
pilot  program,  to  extend  its  effectiveness 
or  to  seek  permanent  approval  of  the 
pilot  procedures  also  should  be 
submitted  to  the  Commission,  by 
August  31, 1994.  as  a  proposed  rule 
change  pursuant  to  section  19(b)  of  the 
Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  take  effect  on  the  next 
expiration  day.  In  addition,  the 
procedures  the  Exchange  proposes  to 
ase  are  identical  to  NYSE  procedures 
that  were  published  in  the  Federal 
Register  for  the  full  comment  period 
and  were  approved  by  the 
Commission.  17 

ft  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act « that  the 
proposed  nile  change  (SR-BSE-93-04) 
is  hereby  approved  on  a  pilot  basis  until 
October  31, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 9 

Margaret  H.  McFarlond, 

Deputy  Secretary. 

IFR  Doc.  94-4338  Filed  2-24-94;  8:45  am) 

BILUNQ  COOC  8ei»-01-M 


"No  comments  were  received  in  connection  with 
the  most  recent  proposed  rule  change  which 
modified  and  extended  the  NYSE  procedures.  See 
1993  Auxiliary  Closing  Procedures  Approval  Order. 
supra,  note  B. 

'•  15  U.S.C  78s(b)(2)  (1988). 
>»17CFR20O.3O-3(aKl2)  (1991). 


IRaiMS*  Na  34-33637;  FN*  No.  8R-CHX- 
94-4] 

Se»-Reguiatory  Organizations;  Nottce 
of  niing  and  bnmedlala  EffeeUvaness 
of  Proposad  Rula  Ctianga  by  the 
Chicago  Stock  Exchanga,  inc^ 
Regarding  the  Ra^xtenalon  of  the 
Waiver  of  Certain  Exchange 
Transaction  Fees  for  Transactions  in 
Certain  Tape  B  Eligible  Issues 

February  17. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  notice  is  hereby  given  that  on  " 
February  2, 1994.  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange'T 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  III  Iwlow.  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regulatory  Organization's 
Statement  of  tlie  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  re-extend  the 
waiver  of  certain  transaction  fees,  and 
not  re-extend  the  waiver  of  certain  other 
transaction  fees,  as  set  out  in  Section  (c) 
(Transaction  Fee  Schedule),  of  its 
Membership  Dues  and  Fees  for 
transactions  in  Tape  B  eligible  issues.z 
The  Exchange  proposes  to  extend  the 
waiver  of  certain  transaction  fees  for 
Tape  B  eligible  issues  executed  through 
the  Midwest  Automated  Execution 
System  ("MAX"),  but  not  extend  the 
waiver  for  otherwise  eligible  issues  not 
executed  through  MAX.  The  Exchange 
had  waived  these  fees  through 
December  31, 1993,  on  both  MAX  and 
non-MAX  executed  trades  3  and  now 


« 15  U.SC.  788(b)(1)  (1988). 

'The Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA"),  compiles 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  basis.  The  CTA  is  comprised  of 
the  New  York,  American,  Boston.  Cincinnati, 
Chicago.  Pacific,  and  Philadelphia  Stock  Exchanges, 
as  well  as  the  Chicago  Board  Options  Exchange  and 
the  National  Association  of  Securities  Dealers,  Inc. 
Transactions  in  American  Stock  Exchange  listed 
stocks  and  qualifying  regional  listed  stocks  are 
reported  on  CTA  Tape  B.  Securities  Exchange  Act 
Release  No.  21583  (December  18. 1084),  SO  FR  730 
(January  7. 1985). 

'  See  Securities  Exchange  Act  Release  No.  31636 
(December  22,  1992),  57  FR  62406  (December  30. 
1992)  (approving  File  Na  SR-MSE-92-15). 
Previously,  the  Exchange  waived  these  fees  for  the 
time  period  of  February  7, 1991  through  December 
31, 1991  in  Securities  Exchange  Act  Release  No. 
28916  (February  25,  1991),  56  FR  9028  (March  4, 
1991)  (approving  File  No.  SR-MSE-91-7).  The 

Continued 
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proposes  to  extend  the  %vaiTer  cm  MAX 
executed  trades  through  December  31, 
1994. 

n.  Sdf-Regnlatory  Orsanizatioo's 
Statement  of  the  Pnrpow  of,  and 
Statutory  Basis  for,  dw  Propttaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  CMganization  has 
prepared  summaries,  set  forth  in  Section 
(A),  (B)  aiul  (c)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  the  Exchange's 
efforts  to  attract  additional  order  flow  in 
Tape  B  eligible  securities  in  order  to 
enhance  the  Exchange's  competitive 
position  in  these  issues.  Limiting  the 
waiver  of  fees  to  MAX  trades  recognizes 
the  economies  of  scale  and  cost  savings 
achieved  through  electronic  order 
routing  versus  manually  processed 
trades. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members  and 
issuers  and  the  persons  using  its 
facilities. 

fS)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EfiiectiTenesB  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
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Exchange  also  waived  these  fees  for  the  time  period 
of  August  31  through  December  31.  1990.  See 
Securities  Exchange  Aa  Release  ^4o.  28402  (August 
31.  1990).  SS  FK  37389  (September  11. 1990) 
(approving  File  No.  SR-MSE-90-14).  The 
Comnission  did  not  receive  any  comments  in 
connection  with  these  filings. 


impc  sed  by  the  Exdiange  and  therefore 
has  t  ecome  effective  pursuant  to  section 
19(bl3)(A)  of  the  Act  and  subparagraph 
(e)  orRule  19b-4  thereunder.  At  any 
timekvithin  60  days  of  the  filing  of  such 
rule  I  :hange,  the  Commission  may 
sumi  narily  abrogate  such  rule  change  if 
it  ap  >ears  to  the  Commission  that  such 
actio  a  is  necessary  or  appropriate  in  the 
publ  c  interest,  for  the  protection  of 
invei  tors,  or  otherwise  in  furtherance  of 
the  p  urposes  of  the  Act. 

TV.  S  olicitation  of  Cmnments 

Inl  erested  persons  are  invited  to 
subn  lit  written  data,  views  and 
argui  aents  concerning  the  foregoing. 
Pers(  ns  making  written  submissions 
shou  d  file  six  copies  thereof  with  the 
Seer  itary.  Securities  and  Exchange 
Com  nisuon,  450  Fifth  Street,  NW., 
Was  dngton,  DC  20549.  Copies  of  the 
subo  issions,  all  subsequent 
amei  idments,  all  written  statements 
with  respect  to  the  proposed  rule 
chax  ;e  diat  are  filed  with  the 
Com  nission,  and  all  written 
comi  lumications  relating  to  the 
prop  osed  rule  change  between  the 
Com  nission  and  any  person,  other  than 
thos<  I  that  may  be  withheld  from  the 
pubic  in  accordance  with  the 
pro^sions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Sect  on,  450  Fifth  Street,  NW., 
Was  lington,  DC  20549.  Copies  of  such 
filin  >  will  also  be  available  for 
insp  iction  and  copying  at  the  principal 
offic  )  of  the  CHX.  All  submissions 
shoi  Id  refer  to  File  No.  SR-CHX-94-4 
and  ihould  be  submitted  by  March  18, 
199^. 

Foi  the  Commission,  by  the  Division  of 
Mark  Bt  Regulation,  pursuant  to  delegated 
authi  rity. 

Mar]  aret  H.  McFarland, 
Dept  ty  Secretary. 

(FR I  oc.  94-4336  Filed  2-24-94;  8:45  am] 
BILUH  Q  CODE  8010-01-M 


[Rek  ase  No.  34-33636;  File  No.  SR-CBOE- 
93-^1 

ieguiatory  Organizations;  Notice 
Ing  of  Proposed  Rule  Change  by 
hicago  Board  Options  Exchange, 
elating  to  Narrow-Based  Index 
s  Listing  Standards 

Febrlary  17, 1994. 

P\  rsuant  to  section  19(b)(1)  of  the 
Seci  rities  Exchange  Act  of  1934 
("A<  V).  15  U.S.C.  78s(b)(l).  noUce  is 
here  jy  given  that  on  December  22, 1993, 
the  ( Chicago  Board  Options  Exchange, 
Inc.    'CBOE"  or  "Exchange")  filed  with 
the  ^eciuities  and  Exchange 


Commission  ("C^ommission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.^  Hie 
Commission  is  publishing  this  notice  to 
soUdt  ccmunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  oi 
the  Proposed  Rule  Change 

The  CBC£  proposes  to  establish 
generic  listing  standards  for  options  on 
narrow-based  (sector)  indexes  and  to 
adopt  a  streamlined  procedure  for 
introducing  trading  in  options  that 
satisfy  these  listing  standards.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  CSOE. 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Stirtement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  aiad  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  placed  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  CBOE  to  list 
classes  of  index  options  on  narrow- 
based  (sector)  stock  indices  that  satisfy 
specified  listing  standards  pursuant  to  a 
filing  submitted  to  the  Commission  for 
effectiveness  upon  filing  under  section 
19(b)(3)(A)  of  the  Act.  The  proposed 
rule  change  includes  both  the  listing 
standards  that  a  narrow-based  stock 
index  must  meet  to  qualify  for  such 
expedited  effectiveness,  as  well  as  the 
procediu^s  and  conditions  that  will 
apply  to  such  a  filing.  These  listing 
standards,  procedures  and  conditions 
were  developed  during  the  course  of 
discussions  among  the  Commission  staff 
and  representatives  of  the  CBOE  and 
other  options  exchanges. 


>  The  CBOE  originally  submitted  a  Tiling  (SR- 
CBOE-92-39)  covering  the  same  subject  matter  of 
the  present  filing  on  December  14. 1992.  TheCBOE 
has  advised  the  Commission  staff  that  it  intends  to 
withdraw  SR-CBOE-e2-39  upon  Commission 
approval  of  the  present  filing.  See  letter  from 
Michael  U  Meyer,  Schiff  Hardin  A  Waite,  to 
Michael  A.  Walinskas.  Options  Branch,  Division  of 
Market  Regulation.  SEC,  dated  February  11. 1994. 


The  initial  listing  standards  that  must 
be  met  to  qualify  a  narrow-based  index 
option  for  filing  under  section 
19(b)(3)(A)  include  that  the  options 
must  be  designated  for  A.M.-settlement, 
that  the  index  must  be  capitalization- 
weighted,  price- weighted,  of  equal- 
dollar  weighted,  and  consist  of  ten  or 
more  component  securities,  and  that  the 
component  securities  must  meet  stated 
minimum  market  capitalization  and 
trading  volume  criteria.  In  addition,  the 
proposed  rule  includes  "weight"  limits 
for  individual  components  securities 
and  for  the  five  highest-weighted 
component  securities  in  the  subject 
index,  and  it  requires  that  a  high 
percentage  of  the  component  securities 
in  the  index  must  meet  the  issue- 
specific  listing  criteria  set  forth  in  CBOE 
Rule  5.3.  Further,  each  component 
security  must  be  a  "reported  security" 
under  Rule  llAa3-l  imder  the  Act,  and 
the  non-U.S.  component  securities  in  a 
subject  index  that  are  not  subject  to 
comprehensive  surveillance  agreements 
may  not  exceed  20  percent  of  the 
index's  weight.  Finally,  the  current 
index  value  must  be  reported  at  least 
once  every  fifteen  seconds  during 
trading  hours,  any  equal  dollar- 
weighted  index  must  be  rebalanced  at 
least  once  each  calendar  quarter,  and 
any  underlying  index  that  is  maintained 
by  a  broker-dealer  must  be  subject  to 
suitable  "Chinese  Wall"  arrangements. 

The  proposed  rule  change  also 
contains  maintenance  listing  standards. 
These  include  most  of  the  initial  listing 
standards,  somewhat  reduced  minimum 
trading  volume  criteria,  and  a 
percentage  limitation  respecting 
changes  in  the  number  of  component 
securities  in  an  index  subsequent  to 
irutial  fisting.  These  maintenance 
standards  would  apply  to  each  class  of 
narrow-based  index  options  listed 
pursuant  to  a  section  19(b)(3)(A)  filing, 
unless  and  until  the  class  of  option  is 
subsequently  approved  pursuant  to  a 
filing  made  under  section  19(b)(2). 

The  proposed  rule  change  amends 
CBOE  Rule  24.2,  which  provides  that 
each  new  underlying  index  must  be 
approved  by  the  Commission.  Practice 
under  this  rule  to  date  has  dictated  use 
of  filing  and  approval  procedures 
pursuant  to  a  subparagraph  (2)  of 
subsection  19(b)  of  the  Act.  Although 
thai  process  would  remain  available  to 
the  CBOE  imder  this  proposed  rule 
change,  this  rule  change  is  designed  to 
produce  more  expeditious  trading  of 
options  on  new  indices  that  meet  the 
fisting  standards. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
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in  particular,  in  that  it  is  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  faciUtating 
transactions  in  securities  and  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  soficited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  fifing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-59  and  should  be 
submitted  by  March  18, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autfaority.2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  94-4337  Filed  2-24-94:  8:45  am) 
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[Releasa  No.  34-93634;  File  No.  SR-4>hlx- 
93-07] 

Self-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange,  Inc.; 
Order  Approving  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  to  a 
Proposed  Rule  Change  Relating  to  an 
Increase  In  Position  and  Exercise 
Limits  for  Options  on  the  National 
Over-The  Counter  Index 

February  17, 1994. 

On  March  2, 1993.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder ,2  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposal  (1)  to 
increase  the  position  limits  3  and 
exercise  Umits  *  for  individual  equity 
options,  narrow-based  options,  and 
options  on  the  National  Over-the- 
Counter  hidex  ("XOC  hidex"  or 
"Index"),  and  (2)  to  amend 
Commentaries  .03  and  .04  to  Rule  1001 
with  respect  to  the  procedures 
applicable  to  specialists'  requests  for 
position  limit  exemptions  ("specialists' 
exemptions").  Notice  of  the  proposed 
rule  change  appeared  in  the  Federal 
Register  on  May  21, 1993.'  No 
comments  were  received  on  the 
proposed  rule  change.  On  December  3, 
1993,  the  Commission  granted  partial 
approval  of  the  proposed  rule  change. 
Specifically,  the  Commission  approved 
the  Exchange's  proposal  to  increase  the 
three-tiered  position  and  exercise  limits: 
(1)  For  individual  equity  options  to 
4,500,  7,500,  and  10,500  contracts 
depending  on  certain  criteria  related  to 
the  trading  volimie  of  the  imderlying 
stock  or  a  combination  of  both  the 
trading  volume  and  the  number  of 


» 17  CF  20O.3O-3(a){12)  (1993). 

« 15  U.S.C  788(b)(1)  (1988). 

»17  CFR  240.19b-4  (1989). 

>  Position  limits  irap>ose  a  ceiling  on  the  number 
of  options  contracts  relating  to  an  underlying 
instrument  which  an  Investor,  or  group  of  investors 
acting  in  concert,  may  own  or  control. 

*  Exercise  limits  prohibit  the  exercise  by  an 
investor  or  group  of  investors  acting  in  concert  of 
more  than  a  specified  number  of  option  contracts 
on  a  particular  underlying  security  within  five 
consecutive  business  days. 

>See  Securities  Exchange  Act  Release  No.  32309 
(May  14. 1993).  S8  FR  29653  (May  21. 1993). 
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shares  outstanding  of  the  underlying 
stock:  and  (2)  for  narrow-based  stock 
index  options  to  5,500,  7,500,  and 
10.500  contracts  depending  on  the 
concentration  of  the  stocks  included  in 
the  index.s  In  that  approval  order,  the 
Commission  deferred  a  decision  on 
increasing  position  and  exercise  limits 
for  the  XOC  Index  pending  further 
review.'  On  February  8, 1994,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change  requesting  that 
position  and  exercise  limits  for  the  XOC 
Index  be  increased  to  17,000  contracts 
instead  of  15.000  contracts  as  originally 
proposed."  This  order  approves  the 
Exdiange's  proposal,  as  amended. 

On  May  17. 1985,  the  Commission 
approved  an  Exchange  proposal  to  list 
and  trade  options  on  the  XOC  Index.* 
As  subsequently  amended,  the  position 
bmits  and  exercise  limits  for  options  on 
the  Index  are  currently  set  at  10,000 
contracts  on  the  same  side  of  the 
market.*© 

The  proposal  would  increase  the 
position  and  exercise  limits  available  on 
the  Index  to  17,000  contracts  on  the 
same  side  of  the  market.  i  >  These 
proposed  position  limits  are  similar  in 
terms  of  aggregate  dollar  value  with 
those  that  the  Commission  recently 
approved  for  options  on  the  broad-based 
NASDAQ  100  Index,  which  are  listed 
for  trading  by  the  Chicago  Board 
Options  Exchange,  Inc.  12 

The  Exchange  oelieves  that  the 
characteristics  of  the  XOC  Index  and  the 
NASDAQ  100  Index  are  sufficiently 
similar  to  justify  comparable  position 
and  exercise  limits  for  both  indexes. 
Both  indexes  are  capitalization 
weighted,  have  a  correlation  rate  of 
98.72%  (taken  on  an  annual  basis  for 
1993),  and  are  |mmarily  comprised  of 


•S«e  Sacuiiries  Exchange  Act  Relee**  No.  33268 
(December  3. 1093),  M  FR  6S221  (December  13, 
1993). 

'  Id.  at  note  7.  In  addition,  the  Commission 
deferred  conaideration  of  the  Phlx'i  proposed 
amendmenu  to  Commentaries  .03  and  .04  to  rule 
1000. 

•  See  Letter  from  William  Ucfaimoto.  General 
Counsel,  Pblx,  to  Sharon  Lawson.  Assistant 
Director,  Ofiice  of  Derivatives  Regulation,  Division 
of  Market  Regulation,  Commisaion,  dated  February 
a,  1994  ("Amendment  No.  2"). 

•See  Securities  Exchange  Act  Release  ^4o.  22044 
(May  17, 1985),  50  FR  21532  (May  24.  1985). 

><>See  Securities  Exchange  Act  Release  No.  25644 
(May  3, 1988).  S3  FR  16829  (May  11. 1988).  See  also 
Phlx  Rule  lOOlA. 

'■See  Amendment  No.  2.  supra  note  8. 

"  See  Securities  Exchange  Act  Release  No.  33428 
(January  5,  1994),  59  FR  1576  (January  11,  1994) 
(order  approving  the  listing  and  trading  of  options 
on  the  NASDAQ  100  Index).  Specifically,  as  of 
February  6,  1994,  the  maximum  position  limit  of 
iSjOOC  contracts  for  the  NASDAQ  100  corresponded 
toanaggregatedollar  value  of  $1.0037  billion, 
while  (he  maximum  proposed  position  limit  for  the 
XOC  Index  correspoiKled  to  an  aggregate  dollar 
value  of  Sl.0006  billioo. 
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higl  ly  capitaUzed  common  stocks 
trad  id  in  the  U.S.  over-the-counter 
mai  Let. 

T  le  proposed  amendments  to 
Ck)n  mentaries  .03  and  .04  to  Rule  1(X)1  . 
woii  Id  (1)  transfer  language  from 
Con  mentary  .03  dealing  with 
spe<  ialists'  exemption  to  Commentary 
.04 '  vhich  pertains  specifically  to 
spei  ialists.  and  (2)  replace  the 
reqi  irement  that  specialists  obtain  prior 
app]  oval  irom  the  Exchange's 
Con  mittee  on  Options  for  position  limit 
exei  iption  with  a  requirement  that 
spe<  ialists  obtain  approval  from  two 
fioo '  o^cials  for  such  an  exemption. 
The  Exchange  believes  these 
ame  idments  are  necessary  in  order  to 
(1)  ( liminate  possible  confusion  by 
plac  Ing  together  Exchange  position  limit 
rule  i  pertaining  to  specialists,  and  (2) 
ensi  ire  that  Phlx  specialists  are  not  at  a 
con  petitive  disadvantage  against 
spe<  ialists  at  other  options  exchanges. 
Spe  :ific{dly,  the  Phlx  represents  that 
spe<  ialists  at  the  American  Stock 
Exc  lange.  Inc.  ("Amex")  are  able  to 
obts  in  position  limits  exemptions  with 
the  approval  of  a  senior  floor  official.  1 3 
The  Phlx  represents  that  having  to 
obtj  in  approval  bom  the  Committee  on 
Opt  ons  for  specialists'  exemptions 
imp  uses  a  significant  burden  on 
spe  ialists  because  not  all  of  the 
Cos  imittee  members  are  present  on  the 
Exc  lange  floor  during  the  trading  day 
wh(  n  the  need  for  an  exemption 
aris  >8.i«  As  a  result,  there  can  be 
sigi  ificant  delays  before  a  specialist 
exei  option  can  be  obtained  which,  the 
Exchange  believes,  could  result  in  lost 
business.  15  The  Phlx  believes  the 
proposed  amendments  will  eliminate 
these  delays  by  allowing  two  floor 
officials  to  grant  a  specialist  exemption 
on-me-spot  when  necessary  .The 
Excfiange  also  represents  that  the 
pro  >osed  procedure  is  identical  to  the 
pro  edure  already  in  place  on  the 
Exc  lange  with  respect  to  position  limit 
exe;  nption  requests  by  members  and 
mei  iber  organizations  which  has  not 
resi  Ited  in  any  abuses.ie 

T  16  Commission  beUeves  that  the 
pro  >osed  rule  change  is  consistent  with 
the  reqtiirements  of  the  Act  and  the 
rule  5  and  regulations  thereunder 


lee  Amex  Rule  904,  Commentaiy  .05. 

'elepbone  conversation  between  Edith 
HalL  han.  Special  Counsel,  Regulatory  Services. 
Phlx  and  Brad  Ritter,  Attorney,  Office  of 
Deri'  atives  Regulation,  Division  of  Market 
Regi  latioo.  Cominission,  on  February  10, 1994, 

d. 

relepbone  conversation  between  Edith 
Hall  han.  Special  Counsel.  Regulatory  Services, 
Phlx  and  Brad  Ritter.  Attorney.  OfTice  of 
Derii  stives  Regulation,  Division  of  Market 
Regu  Lation,  Commission,  on  February  10, 1994.  See 
alsoiPhlx  Rule.  1001.  Commentary  ,03. 


applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(bK5),i'  in  that 
it  should  help  remove  impediments  to 
and  perfiect  the  mechanism  of  a  bee  and 
open  market,  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest. 

In  analyzing  and  reviewing  specific 
position  and  exercise  limits  proposed  by 
the  options  exchanges,  the  Commission  . 
has  attempted  to  balance  two  competing 
concerns.  First,  limits  must  be 
sufficiently  low  to  prevent  investors 
from  disrupting  the  underlying  cash 
market.  Second,  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  unnecessarily  discourage 
participation  in  the  options  markets  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  fair  and  orderly  markets. 

The  Commission  believes  that  the 
proposed  position  limit  of  17,000 
contracts  on  the  same  side  of  the  maricet 
could  potentially  increase  the  depth  and 
liquidity  of  the  XOC  market  without 
significantly  increasing  the  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  markets  for  the 
options  or  the  underlying  securities.  As 
previously  noted,  markets  that  exhibit 
active  and  deep  tradinjg,  as  well  as  broad 
public  ownership,  are  more  difficult  to 
manipulate  or  disrupt  than  less  active 
markets  with  smaller  public  floats.i"  In 
this  regard,  the  Commission  notes  that    - 
the  Index  is  a  broad-based  index 
consisting  of  100  domestic  stocks  from 
approximately  thirty  economic  sectors. 
"The  Exchange's  maintenance 
requirements  ensure  that  the  Index  will 
not  contain  a  large  number  of  thinly 
capitalized,  low-priced  securities  with 
small  public  floats  and  low  trading 
volume.  i«  Accordingly,  given  the  size 
and  breadth  of  the  Index,  the 
Commission  does  not  believe  that 
increasing  the  position  limits  for  the 
Index  as  proposed  herein  veill 
substantially  increase  the  Index's 
susceptibihty  to  manipulation  or 
increase  the  potential  for  disruption  in 
the  maricets  for  the  imderlying 
securities.  In  addition,  the  Exchange's 
surveillance  program  will  continue  to  be 
applicable  and  should  detect  and  deter 
any  trading  abuses  arising  from  the 
increased  XOC  Index  position  and 
exercise  limits.  Finally,  the  Commission 
notes  that  the  proposed  limits  are 


"15  U.S.C  78f(b)(5)  (1988). 

"See.  e.g..  Securities  Exchange  Act  Releese  No. 
31330  (Octoiier  1».  1992),  57  FR  48408  (October  23. 
1992)  ("Exchangs  Act  Release  No.  31330"). 

'•See  Securities  Exchange  Act  Release  No.  22026 
(May  8.  1985),  SO  FR  20310  (Maf  15, 1985). 


similar  to  those  approved  by  the 
Commission  in  terms  of  aggregate  dollar 
value  for  options  on  the  NASDAQ  100 
traded  on  the  CBOE,zo  which  is 
comparable  in  composition  to  the  XOC 
Index.2i 

Amendments  to  Conmientaries  to  Rule 
1001 

The  Commission  believes  that  the 
procedures  proposed  with  respect  to 
specialists'  exemptions  are  adequate  to 
minimize  any  potential  for  abuse. 
Specifically,  a  specialist  exemption  may 
not  be  granted  retroactively  and  an 
exemption  usually  will  be  granted  only 
until  the  nearest  expiration. 
Additionally,  the  procedures  proposed 
for  obtaining  a  spedahst  exemption  are 
identical  to  the  procedures  currently 
used  by  the  Exchange  for  granting 
position  limit  exemptions  to  members 
and  member  organizations,  which  the 
Exchange  represents  have  not  resulted 
in  any  abuses.  22  Finally,  the 
Commission  finds,  that  the  proposed 
amendments  to  Commentaries  .03  and 
.04  to  Rule  1(X)1  would  conform  the 
Phlx  rules  with  respect  to  specialists' 
exemptions  to  those  previouisly 
approved  by  the  Commission  for  other 
options  exchanges.23 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
provides  that  the  position  and  exercise 
limits  for  options  on  the  XOC  Index  will 
be  17,000  contracts  instead  of  15.000 
contracts  as  originally  proposed.  The 
proposed  position  limits  are  comparable 
to  those  that  the  Commission  recently 
approved  for  options  on  the  NASDAQ 
100  Index.24  In  addition,  the 
Commission  received  no  comments  on 
the  Exchange's  original  proposal  to 
increase  the  position  hmits  on  the  XOC 
Index  to  15,000  contracts.  Accordingly, 
the  Ckimmission  believes  it  is  consistent 
v«th  section  6(b)(5)  of  the  Act  to 
approve  Amendment  No.  2  to  the  Phbt's 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
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"See  supra  note  12. 

J«  As  of  February  14,  1994.  the  XOC  Index  and 
the  NASDAQ  100  Index  contained  66  of  the  same 
component  stocks. 

»  See  supra  note  16. 

"See  supra,  note  13. 

24  The  Conuniasion  notes  that  no  comments  were 
received  by  the  Commission  with  respect  to  the 
position  limits  which  were  approved  for  options  on 
the  NASDAQ  100  Index. 


six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  Number  SR-4'hlx-93-07  and 
should  be  submitted  by  March  18. 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.25  that  the 
portions  of  the  proposed  rule  change 
(File  No.  SR-Phlx-93-07)  proposing  to 
increase  the  position  and  exercise  Iknits 
for  options  on  the  National  Over-the- 
Counter  Index  from  10,000  contracts  to 
17,000  contracts  and  to  amend  the 
procedures  for  speciahsts  to  obtain 
position  limit  exemptions,  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  M.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-4253  Filed  2-24-94;  8:45  am) 

BILUNQ  COK  aOKMH-M 


[Rel.  No.  IC-20080;  811-6799] 

College  Prepayment  Fund,  Inc.;  Notice 
of  Application 

February  17, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistraticn  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  College  Prepayment  Fund, 
Inc. 

RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

nUNQ  DATE:  The  appUcation  was  filed 
on  October  21, 1992  and  an  amendment 
was  filed  on  February  7,  1994. 


i> IS  U.S.C  7a«(b)(2)  (1968). 

«>  17  CFR  200.30-3(aMl2)  (1993). 


HEARN«Q  on  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SBC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
March  14. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
appUcant.  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicant,  c/o  The  Corporation  Trust 
Incorporated,  32  South  Street. 
Baltimore,  Maryland  21202. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel. 
(202)  272-3030.  or  Barry  D.  MiUer. 
Senior  Special  Coimsel.  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
APPLJCANTS  REPRESENTATIONS: 

1.  Applicant,  a  Maryland  corporation, 
is  an  open-end.  diversified,  management 
investment  company.  On  April  14. 
1989.  apphcant  registered  under  the  Act 
and  filed  a  registration  statement 
pursuant  to  section  8(a)  under  the  Act 
On  that  same  date,  applicant  registered 
an  unlimited  niunber  of  shares  under 
the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  October  3,  1989.  and 
applicant's  initial  public  offiering  of  its 
securities  commenced  thereafter. 

2.  EUeven  persons,  constituting  14 
shareholders  of  record,  acquired  shares 
of  applicant  prior  to  the  effective  date  of 
applicant's  registration  statement  for  an 
aggregate  purchase  price  of  $104,500 
("Initial  Shareholders").  Two  of  the 
Initial  Shareholders,  who  were  officers 
of  The  National  TMO,  Inc.,  applicant's 
Administrator  (the  "Administrator"), 
were  involved  in  promoting  applicant 
and  were  elected  as  officers  of 
applicant,  and  four  of  the  Initial 
Shareholders  were  relatives  of  the 
promoters  of  the  applicant. 

3.  The  Initial  Shareholders  signed 
purchase  agreements  with  applicant 
representing  to  applicant  that  the  shares 
were  being  acquired  for  investment 
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purposes  and  not  with  a  view  to 
distribution.  The  agreements  also 
provided  that  any  redemption  of  the 
shares  prior  to  the  fifth  anniversary  of 
the  date  applicant  began  its  investment 
activities  would  result  in  a  required 
payment  to  the  applicant  by  the  Initial 
Shareholders  of  a  pro  rata  portion  of 
any  unamortized  organizational  costs. 

4.  On  Februaiy  3, 1992.  the  board  of 
directors  determined  that  the 
liquidation  and  dissolution  of  applicant 
was  advisable,  because  applicant  was 
not  able  to  obtain  sufficient  investors  to 
become  a  viable  entity.  It  also  directed 
that  the  proposed  di^lution  be 
submitted  to  stockholders  for  approval 
at  a  special  meeting  to  be  held  on  or 
before  March  30, 1992. 

5.  On  February  3, 1992,  the  board  of 
directors  considered  the  different 
circumstances  pertaining  to  the 
shareholders  who  purchased  during  the 
public  offering  ("Prospectus 
Shareholders"),  as  compared  with  the 
Initial  Shareholders.  The  Prospectus 
Shareholders  had  acquired  their  shares 
during  applicant's  abbreviated  public 
offering,  did  not  contribute  to  the  initial 
oiganizational  capital  of  the  applicant, 
and  had  not  executed  agreements 
requiring  the  reimbursement  of 
organizational  expenses  in  the  event  of 
redemption  within  five  years.  The  board 
of  directors  knew  that  the  net  asset 
value  per  share  of  the  outstanding 
shares  of  applicant,  including  the  shares 
held  by  the  Initial  Shareholders  and  the 
shares  held  by  Prospectus  Shareholders, 
was  less  than  cost  (cost  was 
approximately  $10  per  share  for  all 
shareholders).  On  March  4, 1992.  the 
board  of  directors  determined  that  the 
most  equitable  course  of  action  was  that 
the  Prospectus  Shareholders  should  be 
invited  to  redeem  their  shares  at  cost, 
and  it  is  established  a  reserve  in  the 
amoimt  of  $25,000  for  Uquidation 
expenses. 

6.  A  March  6, 1992  letter  inviting 
such  a  redemption  was  sent  to  all 
shareholders  of  the  applicant.  Each  of 
the  Prospectus  Shareholders  executed 
and  returned  the  form  of  redemption 
request  enclosed  with  the  March  6 
letter.  On  or  about  March  20, 1992,  the 
Prospectus  Shareholders,  who  owned 
8.154.067  shares,  received  an  aggregate 
of  approximately  $81,032  in  redemption 
proceeds.  The  net  asset  value  par  share 
was  $7.36  as  of  December  31. 1991,  and 
is  not  believed  to  have  changed 
materially  between  that  date  and  March 
20, 1992.  the  Prospectus  Shareholders 
would  have  received  an  aggregate  of 
$60,013.93  had  they  been  paid  such  net 
asset  value  per  share.  $21,018.07  less 
than  they  were  paid. 
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7.  On  March  20, 1992,  a  Notice  of 
Spei  ial  Meeting  of  Shareholders  was 
maied  to  the  Initial  Shareholders,  who 
wen  the  only  shareholders  entitled  to 
vote  because  the  Prospectus 

Shai  sholders  had  redeemed  their 
shares. 

8.  \t  a  special  meeting  on  March  30, 
199! .  by  a  vote  of  8.158.254  shares  in 
favo  -  and  none  against,  applicant's 
shar  {holders  approved  the  voluntary 
diss  tlution  of  appUcant  and  authorized 
the  Board  of  directors  to  take  related 
acti(  n. 

9.  On  May  22, 1992,  the  board,  of 
dire  tors  adopted  a  Plan  of  Liquidation 
cove  ring  the  disbursement  of 

appi  oximately  $79,971  to  pay  expenses 
and  resolve  claims  of  creditors; 
reanrmed  the  $25,000  reserve  for 
Uqu  dation  to  be  applied  to  the 
exp<  nses  of  liquidation  and  dissolution: 
dire  led  that  the  balance  of  assets  of 
appicant  be  paid  to  the  Initial 
Shaieholders  upon  the  consiunmation 
of  tqe  dissolution  of  applicant'  and 
appi  oved  Articles  of  Voluntary 
Diss  slution  and  authorized  that  they  be 
filec  with  the  State  Department  of 
Ass4  ssments  and  Taxation  of  Maryland. 

1( .  The  organizational  costs  of 
app  leant  ($276,049)  exceeded  the 
aggi  jgate  cost  of  the  shares  acquired  by 
the  nitial  Shareholders,  the 
Adi  linistrator  advanced  $219,226  for 
the  ttganizational  costs,  which 
app  icant  did  not  repay  to  the 
Adc  linistrator.  Accordingly,  the 
Adiiinistrator,  which  was  the  principal 
organizer  of  applicant,  bore  the  amount 
of  tl  e  organizational  costs  it  had 
advi  need.  As  a  result  of  the  decision  of 
the  >oard  of  directors  to  liquidate  and 
diss  )lve  the  applicant,  the 
orgf  aizational  costs  were  written  off  on 
the  tooks  of  applicant  as  an  expense. 
App  licant  bore  the  organizational  costs 
not  idvanced  by  the  Administrator, 
$56  323. 

1'  .  As  of  the  date  of  the  application, 
app  icant  retained  cash  in  the  amount  of 
$4,C  44.06,  which  will  not  be  invested 
and  will  be  applied  to  any  future  filing 
fees  and  other  costs  of  dissolution.  Any 
remaining  assets  will  be  paid  pro  rata  to 
the  nitial  Shareholders. 

i;  .  At  the  time  of  filing  the  amended 
app  ication,  applicant  had  no 
out!  Landing  debts  or  liabilities. 
Api  licant  is  not  a  party  to  any  litigation 
or  a  Iministrative  proceeding.  Applicant 
is  ni  )t  engaged,  nor  does  it  propose  to 
engi  ge,  in  any  business  activities  other 
thai  those  necessary  for  the  winding  up 
of  it  >  affairs. 

i;  .  Applicant  plans  to  file  Articles  of 
Vol  intary  Dissolution  with  the  State  of 
Mai  riand  promptly  after  the  issuance  of 


an  order  by  the  SEC  that  applicant  has 
ceased  to  be  an  investment  company. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  94-4335  Filed  2-24-94:  8:45  am) 
BIUJNO  COOC  801»-01-M 


[Rel.  No.  IC-20061;  812-8220] 

The  PNC  Fund,  «t  al.;  Notice  of 
Application 

February  17, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act").  " 

APPUCANTS:  The  PNC  Fund  (the 
"Fvmd"),  PNC  Institutional  Management 
Corporation  ("PIMC").  and  Provident 
Distributors.  Inc.  ("PDI"). 
REL£VANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  firam 
sections  18(f).  18(g).  and  18(i). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  exempting 
them  from  the  provisions  of  sections 
18(f).  18(g),  and  18(i)  to  the  extent 
necessary  to  permit  each  of  the  Fund's 
existing  and  future  investment 
portfolios  to  issue  up  to  three  classes  of 
shares. 

FIUNQ  DATES:  The  application  was  filed 
on  December  16, 1992,  and  amendments 
were  filed  on  April  6. 1993,  June  4. 
1993,  December  3. 1993.  and  February 
14. 1994. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appficants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ihe  SEC  by  5:30  p.m.  on 
March  14, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicants:  The  Fund  and  PIMC, 
Bellevue  Corporate  Center,  103  Bellevue 
Parkway,  Wilmington,  Delaware  19809; 
PDI,  259  Radnor-Chester  Road,  suite 
120.  Radnor,  Pennsylvania  19087. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920.  or  EUzabeth  G.  Osterman, 
Assistant  Director,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Fund  currently  is 
authorized  to  offer  shares  in  twenty-one 
separate  investment  portfolios,  but  may 
create  new  portfolios  in  the  future.  Six 
of  the  Fimd's  existing  portfolios  are 
money  market  portfolios  that  declare 
dividends  daily  and  operate  in 
accordance  wiUi  rule  2a-7  under  the 
Act 

2.  PIMC  serves  as  the  Fund's 
investment  adviser.  PDI  serves  as  the 
Fund's  distributor. 

3.  In  1991,  the  SEC  issued  an  order 
(the  "Existing  Order") »  permitting  the 
Fund's  money  market  portfolios  to  offer 
two  classes  of  shares  ("Investor 
Shares"and  "Service  Shares").  In  1992, 
the  SEC  issued  an  order  (the 
"Distributor's  Order")  2  permitting 
investment  companies,  including  the 
Fund,  for  which  Fimds  Distributor,  Inc. 
("FDI")  acts  as  principal  underwriter  to 
offer  three  classes  of  shares  (the  third 
class  being  the  "Institutional  Shares")  In 
each  of  its  investment  portfolios.  The 
Fund's  board  approved  a  three-class 
distribution  structure  on  June  22. 1992, 
based  on  the  Distributor's  Order. 
Effective  January  17, 1993,  the  Fund 
replaced  FDI  as  its  distributor,  and  as  a 
consequence  thereof,  could  no  longer 
reply  on  the  Distributor's  Order.  The 
Fiind  has  received  a  letter  frova  the 
Division  of  Investment  Management 
dated  April  2, 1993.  stating  that  it 
would  not  recommend  that  the  SEC  take 
any  enforcement  action  against  the 
Fuiid  if,  pending  final  SEC  action  on  the 
application  or  one  year  bom  the  date  of 
the  letter,  whichever  is  sooner,  any 
portfolio  of  the  Fund  issued  tluee 
classes  of  shares  in  reliance  on.  and 
subject  to  the  terms  and  conditions  of, 
the  Distributor's  Order. 

4.  Applicants  request  a  conditional 
order  to  permit  eadi  portfolio  of  the 
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>  The  Pr<iC  Fund.  InvMtnwnt  Company  Act 
Raleases  No*.  17819  (Oct  24. 1990)  (notice)  and 
17875  (Nov.  27. 1990)  (ord«r). 

'The  Galaxy  Fund.  Investment  Company  Act 
RelaaM  Nos.  18507  Qan.  30. 1992}  (noUce)  and 
18558  (Feb.  19. 1992)  (order). 


Fimd  to  offer  up  the  three  classes  of 
shares.  The  order  would  supersede  the 
Existing  Order  and  the  Distributor's 
Order,  as  such  orders  relate  to  the  Fund. 

5.  Institutional  Shares  currently  are 
sold  and  redeemed  at  net  asset  value 
without  a  sales  or  redemption  charge 
imposed  by  the  Fimd.  Institutional 
Shares  do  not  bear  rule  12b-l  or 
shareholder  servicing  expenses.  Service 
Shares  also  currently  are  sold  and 
redeemed  at  net  asset  value  without  a 
sales  or  redemption  charge,  but  are 
charged  fees  for  shareholder  services,  in 
reliance  on  the  no-action  letter  and  the 
Existing  Order.  Investor  Shares  of  the 
non-money  market  portfolios  are  sold 
with  a  front-end  sales  load.  In  addition. 
Investor  Shares  of  all  portfolios 
currently  are  being  charged  rule  12b-l 
fees,  in  reliance  on  the  no-action  letter 
and  the  Existing  Order.  Transfer  agency 
expenses  have  been  treated  as  a  general 
expense  of  a  particular  portfolio. 

6.  Under  the  proposed  order.  Investor 
Shares  will  be  sold  to  investors 
generally  and  be  subject  to  a  rule  12b- 

1  plan  with  fees  currently  at  an  annual 
rate  of  up  to  .55  percent  of  the  average 
net  asset  value  of  the  outstanding  shares 
in  the  class. 

7.  Service  Shares  will  be  sold  to 
customers  of  banks  and  other  financial 
institutions,  which  will  provide 
administrative  support  services  uinder  a 
shareholder  services  plan  to  customers 
who  beneficially  own  the  Service 
Shares.  The  shareholder  services  plan 
will  not  provide  for  payments  for 
activities  intended  to  result  in  the  sale 
of  Service  Shares.  The  shareholder 
services  plan  provides  for  a  service  fee, 
as  defined  in  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD"),  and  a  non- 
service  fee.  Each  fee  currently  is  at  an 
annual  rate  of  up  to  .15  percent  of  the 
average  daily  net  asset  value  of  the 
class.  The  non-service  fee  is  not  a 
service  fee  as  that  term  is  used  in  the 
NASD's  Rules  of  Fair  Practice. 

8.  Institutional  Shares  will  be  sold 
primarily  to  financial  institutions  for 
their  own  account  or  in  their  capacity  as 
fiduciaries  for  certain  accounts,  and  will 
not  be  subject  to  expenses  incurred 
pursuant  to  a  shareholder  services  plan 
orrulel2b-l  plan. 

9.  As  used  herein,  "Plan"  will  refer  to 
the  applicable  shareholder  services  plan 
or  rule  12b-l  plan,  and  "Plan 
Payments"  will  refer  to  payments  made 
imder  a  Plan.  The  assessing  may  asset- 
based  sales  charge  and/or  service  fee, 
applicants  will  comply  with  article  ID. 
section  26  of  the  NASD's  Rules  of  Fair 
Practice,  as  they  may  be  amended  firom 
time  to  time. 


10.  All  shares  of  a  portfolio  bear 
portfolio  expenses  allocated  pro  rata  to 
each  class  on  the  basis  of  the  relative  net 
asset  value  of  the  respective  class. 
Expenses  specific  to  a  class  are  allocated 
to  that  class.  Dividends  paid  to  each 
class  of  shares  will  be  declared  and 
paid,  and  the  net  asset  value  of  each 
class  will  be  determined,  on  the  same 
days  and  at  the  same  time,  and  will  be 
determined  in  the  same  manner. 

11.  Under  the  proposed  order,  shares 
of  a  class  of  one  portfoho  would  be 
exchangeable  only  for  shares  of  another 
with  the  same  class  designation. 
Exchanges  will  be  effected  in 
accordance  with  the  provisions  of  rule 
lla-3  under  the  Act 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exempt!  ve 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  any  of  the  classes 
of  shares  might  be  deemed  to  resuh  in 
a  "senior  security"  within  the  meaning 
of  section  18(g)  and  prohibited  by 
section  18(f)(1)  and  to  violate  the  equal 
voting  provisions  of  section  18(i). 

2.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  is  consistent 
with  that  of  the  Existing  Order,  is 
equitable,  and  would  not  discriminate 
against  any  group  of  shareholders. 
Applicants  argue  that  investors 
purchasing  Service  or  Investor  Shares 
would  receive  the  services  provided 
under  the  respective  Plans,  and  would 
bear  the  costs  associated  with  such 
services.  Moreover,  since  the  rights  and 
privileges  of  all  claisses  of  shares  of  a 
portfolio  would  be  substantially 
identical,  the  possibility  that  their 
interests  would  conflict  would  be 
remote. 

3.  Applicants  believe  that  the  ability 
to  offer  various  classes  of  shares  in  each 
portfolio  with  different  levels  of  service 
will  better  enable  the  Fund  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  The 
proposed  arrangement  will  permit  the 
Fimd  to  both  facilitate  the  distribution 
of  its  securities  and  expand  the  scope 
and  depth  of  its  services  without 
assuming  excessive  accounting  and 
bookkeeping  costs  or  unnecessary 
investment  risks.  In  addition,  the  Fujid 
would  be  able,  under  the  proposed 
arrangement,  to  match  more  precisely 
its  distribution  costs,  administrative 
support,  and  other  expenses  with  those 
investors  on  whose  behalf  such  costs 
and  expenses  are  incurred. 

Applicants'  ComlitkMis 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 


9268 


Federal  Register  /  Vol. 


1.  Each  class  of  shares  of  each 
portfolio  of  the  Fund  vdll  represent 
interests  in  the  same  portfolio  of 
investments  of  a  portfolio  of  the  Fimd 
and  will  be  identical  in  all  respects, 
except  as  set  forth  below.  The  only 
differences  between  the  classes  of  shares 
of  the  Fund  will  relate  solely  to:  (a)  The 
impact  of  the  Plan  Payments,  possibly 
transfer  agency  expenses,  and  any  other 
incremental  expense  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  will  be 
approved  by  the  SEC  pursuant  to  an 
amended  order;  (b)  the  fact  that  the 
classes  will  vote  separately  %vith  respect 
to  each  portfolio's  rule  12b-1  plan  and 
shareholder  services  plan;  (c)  exchange 
privileges;  and  (d)  class  desimations. 

2.  The  Trustees  of  the  Fund,  including 
a  majority  of  the  independent  Trustees, 
Hill  approve  the  multi-class  structure. 
The  minutes  of  the  meetings  of  the 
Trustees  of  the  Fund  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  multi-class  structiire  will 
reflect  in  detail  the  reasons  for  the 
Trustees''determination  that  the 
proposed  multi-class  structure  is  in  the 
best  interests  of  both  the  Ftmd  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Fimd,  pursuant  to  their  fiduciary 
responsibihties  imder  the  Act  and 
otherwise,  will  monitor  the  portfolios 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  non- 
interested  Trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Fund's  adviser  and 
distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  the  Fund's  adviser  and 
distributor,  at  their  own  cost,  will 
remedy  such  conflict  up  to  and 
includiing  establishing  a  new  registered 
management  investment  company. 

4.  Each  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
holders  of  Service  Shares  need  not 
receive  the  voting  rights  specified  in 
rule  12b-l. 

5.  The  Trustees  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  Plan  Payments  complying 
with  paragraph  (b)  (3)  (ii)  of  rule  12b- 
1,  as  it  may  be  amended  from  time  to 
time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
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share  s  will  be  used  to  justify  any 
distribution  or  servicing  fee  charged  to 
that  <  lass.  Expenditiires  not  related  to  a 
parti(  :ular  class  will  not  be  presented  to 
the  T  rustees  to  justify  any  fee 
attrib  utable  to  that  class.  The 
state)  aents,  including  the  allocations 
upon  which  they  are  based,  will  be 
subje  ::t  to  the  review  and  approval  of 
the  ii  [dependent  Trustees  in  the  exercise 
of  th(  ir  fiduciary  duties. 

6. :  Kvidends  paid  by  the  Fund  with 
resp<  ct  to  each  class  of  its  shares,  to  the 
extei  t  any  dividends  are  paid,  will  be 
calcu  lated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  th  I  same  amount,  except  for  the 
impa  :t  of  Plan  Payments  and  possibly 
trans  er  agency  exi>enses. 

7. '  "he  methodology  and  procedures 
for  o  Iculating  the  net  asset  value, 
divic  ends,  and  distributions  of  the 
class  >s  of  shares  and  the  proper 
alloc  ition  of  expenses  between  those 
class  »  has  been  reviewed  by  an  expert 
(the '  Expert")  who  has  rendered  a 
repoi  t  to  applicants,  which  has  been 
filed  with  the  SEC,  that  such 
methodology  and  procedures  are 
adeq  late  to  ensure  that  such 
cala  lations  and  allocations  will  be 
mad(  in  an  appropriate  manner.  On  an 
ongc  ng  basis,  the  Expert,  or  an 
appr  >priate  substitute  Expert,  will 
mon  tor  the  maimer  in  which  the 
cala  lations  and  allocations  are  being 
mad  I  and,  based  upon  such  review,  will 
rend  )r  at  least  annually  a  report  to 
appl  cants  that  the  calculations  and 
alloc  ations  are  being  made  properly. 
The  eports  of  the  &cpert  shall  be  filed 
as  pi  rt  of  the  periodic  reports  filed  with 
the  2  EC  pursuant  to  sections  30(a)  and 
30(b  (1)  of  the  Act  The  work  papers  of 
the  I  Xpert  with  respect  to  such  reports, 
folic  Aong  request  by  the  Fund  (which 
the  I  imd  agrees  to  provide),  will  be 
avail  able  for  inspection  by  the  SEC  staff, 
upoi  1  the  written  request  to  the  Fimd  for 
such  work  papers  by  a  senior  member 
of  th }  Division  of  Investment 
Man  igement,  limited  to  the  Director,  an 
Assc  date  Director,  the  Chief 
Aco  untant,  the  Chief  Financial 
Ana  yst,  an  Assistant  Director  and  any 
Regj  >nal  Administrators  or  Associate 
and  Vssistant  Administrators.  The 
initi  d  report  of  the  Expert  is  a  "Special 
Purf  ose"  report  on  the  "Design  of  a 
Syst  on"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA,  and  the 
oi^  ing  reports  will  be  "reports  on 
poui  ies  and  procedures  placed  in 
opei  ition  ana  tests  of  operating 
ehet  tiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
simj  iar  auditing  standards  as  may  be 


adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  such 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  7  above  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  7  above. 
AppUcants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

9.  The  prospectus  for  each  portfoUo 
with  more  than  one  class  will  contain  a 
statement  to  the  effect  that  a  salesperson 
and  any  other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
shares  may  receive  difiierent 
compensation  for  selling  or  servicing 
one  particular  class  of  shares  over 
another  class  in  the  same  portfoUo. 

10.  The  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  order  is  granted  and  the  duties  and 
responsibilities  of  the  Trustees  of  the 
Fund  with  respect  to  the  multi-class 
structure  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  Trustees 
of  the  Fimd. 

12.  Each  portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  transfer  agency  expenses,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  of  such  portfolio  in  every 
prospectus,  regardless  of  whether  all 
classes  of  shares  in  the  portfolio  are 
offered  through  each  prospectus.  Eadi 
portfolio  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  informatioii 
related  to  each  portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
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data  applicable  to  any  class  of  shares  in 
a  portfolio,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
in  such  portfolia  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
each  portfolio's  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

13.  AppUcants  acknowledge  that  the 
grant  of  the  order  requested  by  this 
application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Fund  may  make  pursuant  to  its. 
shareholder  services  or  rule  12b-l  plan 
in  rehance  on  the  order. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-4334  Filed  2-24-94;  8:45  am] 
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Pnvestment  Company  Act  Ret.  No.  20082: 
812-47881 

Rydex  Series  Trust,  et  ai.;  Notice  of 
Application 

February  17, 1994. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  AppUcation  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCANTS:  Rydex  Series  Trust  (the 
"Trust");  PADCO  Advisors,  Inc.  (the 
"Adviser");  and  all  future  registered 
investment  companies  and  series 
thereof  for  which  the  Adviser,  or  any 
entity  controlled  by,  controlling,  or 
imder  common  control  with  the  Adviser 
serves  as  investment  adviser 
(collectively  with  the  Trust,  the 
"Funds"). 

RELEVANT  ACT  SECTIONS:  ExempUon 
requested  under  sections  6(c)  and  17(d) 
and  rule  17d-l. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  permitting  the 
Funds  to  deposit  their  daily  uninvested 
cash  balances  into  a  single  joint  account 
to  be  used  to  enter  into  repurchase 
agreements. 

FILING  DATE:  The  application  was  filed 
on  January  24, 1994,  and  amended  on 
February  9, 1994.  By  letters  dated 
February  15, 1994.  and  February  16. 
1994.  applicants  have  agreed  to  make 
certain  technical  changes  to  the 
application,  and  to  file  an  amendment 
prior  to  the  issuance  of  any  order 
granting  the  requested  relief.  This  notice 


reflects  the  changes  to  be  made  to  the 
application  by  such  further  amendment 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  14, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street;  NW.,  Washington,  DC  20549. 
Applicants,  4641  Montgomery  Avenue, 
suite  400,  Bethesda,  Maryland  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920.  or  C.  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  registered 
management  investment  company  that 
offers,  or  in  the  near  future  expects  to 
offer,  six  series:  the  Nova  Fund,  the 
Rydex  U.S.  Government  Money  Market 
Fund,  the  Rydex  Precious  Metals  Fund, 
the  Ursa  Fund,  the  Rydex  U.S. 
Government  Bond  Fund,  and  the  Rydex 
ore  Fund.  The  Adviser,  a  registered 
investment  adviser,  serves  as 
investment  adviser  to  the  Trust.  The 
series  of  the  Trust  are  authorized,  and 
the  future  Funds  will  be  authoriaad,  by 
their  investment  pohdes  to  invest  in 
repurchase  agreements. 

2.  Each  Fund  has  or  may  be  expected 
to  have  uninvested  cash  balances  with 
its  custodian  bank  which  otherwise 
would  not  be  invested  in  portfolio 
securities  by  the  Adviser  at  the  end  of 
each  trading  day.  In  the  normal  course 
of  business,  such  assets  are  or  would  be 
invested  in  overnight  repurchase 
agreements  with  a  bank  or  major 
brokerage  house  collateralized  by  U.S. 
Government  securities  in  order  to  earn 
additional  income.  Each  morning  the 
Advicer  on  behalf  of  the  Funds  begins 
negotiating  the  interest  rate  for 
repurchase  agreements  for  that  day  and 


lining  up  the  U.S.  Government 
obligations  required  as  collateral. 
Generally,  some  (>ortion  of  the  assets  in 
the  respective  account  of  each  Fund  is 
received  too  late,  or  is  too  small,  to  be 
invested  effectively  in  a  separate 
transaction.  Further,  because  each  Fund 
must  separately  pursue,  secure,  and 
implement  sudi  investments,  there  is  a 
duplication  of  effort  that  results  in 
certain  inefficiencies  and  may  limit  the 
return  which  some  or  all  Funds  can 
achieve. 

3.  Applicants  seek  a  conditional  order 
permitting  the  Funds  to  dei>osit  their 
daily  uninvested  cash  balances  into  a 
single  joint  account,  the  daily  balance  of 
which  would  be  used  to  enter  into  one 
or  more  overnight  (or  over-the-weekend 
or  over-a-holiday)  repurchase 
agreements.  The  requested  order  will 
maximize  the  return  by  miniTniTing 
economic  and  administrative 
efficiencies  by  allowing  the  Funds  to 
enter  into  large  repurchase  agreements. 

4.  Each  repurchase  agreement  will  be 
made  by  calling  a  government  securities 
dealer  and  indicating  the  rate  of  interest 
and  size  of  the  desired  repurchase 
agreement.  Particular  U.S.  Government 
obUgations  to  be  held  as  collateral  will 
then  be  identified  and  the  Funds' 
custodian  bank  will  be  notified.  The 
securities  will  be  wired  to  the  account 
of  the  custodian  bank  at  the  proper 
Federal  Reserve  Bank,  transferred  to  a 
sub-custodian  account  of  the  Funds  at 
another  qualified  bank,  or  redesignated 
and  segregated  on  the  records  of  the 
custodian  bank  if  the  custodian  bank  is 
already  the  record  holder  of  the 
collateral  for  the  repurchase  agreement. 
The  Funds  will  not  enter  into 
repurchase  agreements  with  the 
custodian  bank,  except  where  cash  is 
received  very  late  in  the  business  day 
and  otherwise  would  be  unavailable  for 
investment  at  all. 

5.  Each  of  the  Funds  has  established 
the  same  systems  and  standards, 
including  quality  standards  for  issuers 
of  repurdiase  agreements  and  for 
collateral,  and  requirements  that  the 
repurchase  agreements  will  be 
"collateraUzed  fully."  as  that  term  is 
defined  in  rule  2a-7  under  the  Act. 
Identical  systems  and  standards  will  be 
adopted  by  any  future  funds  which 
invest  in  the  proposed  joint  account. 

Applicant's  Legal  Conclusions 

1.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  to  effect  any  transaction  in 
which  such  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  in 
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contiavention  of  rules  and  regulations 
which  the  SEC  prescribes  for  the 
purpose  of  preventing  participation  by 
such  company  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants 

2.  Rule  17d-l  provides  that  no 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  shall  participate  in,  or  effect 
any  transaction  in  connection  with,  any 
joint  enterprise  or  other  joint 
arrangement  in  which  such  registered 
investment  company  is  a  participant 
unless  an  application  regarding  such 
joint  airangement  has  been  filed  with 
the  SEC  and  granted  an  order.  In  passing 
upon  such  applications,  the  SEC  will 
consider  wheUier  the  investment 
ccftnpany's  partidpaticra  in  the  proposed 
joint  enterprise  or  arrangement  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

3.  Each  Fund  mignt  be  deemed  an 
affiliated  person  of  each  other  Fund 
imder  section  2(a)(3)  of  the  Act.  Each 
Fund,  by  participating  in  the  proposed 
accoimt,  and  the  Adviser,  by  managing 
the  proposed  account,  could  be  deemed 
to  be  a  "joint  participant"  in  a 
"transaction"  within  the  meaning  of 
section  17(d),  and  the  proposed  accoimt 
could  be  deemed  to  be  a  "joint 
enterprise  or  other  joint  series  issue 
arrangement"  within  the  meaning  of 
rulel7d-l. 

4.  The  proposed  account  will  not  be 
distinguishable  from  any  other  accoimt 
maintained  by  the  Fund  vidth  its 
custodian  baiik  except  that  monies  from 
the  Fund  could  be  deposited  in  it  on  a 
commingled  basis.  The  sole  function  of 
this  account  will  be  to  provide  a 
convenient  way  of  aggregating  what 
otherwise  would  be  the  individual  daily 
transactions  for  each  Fund  necessary  to 
manage  the  daily  uninvested  cash 
balances  of  each  Fund.  Each  Fund  will 
participate  in  the  account  on  the  same 
basis  as  every  other  Fund.  The  Adviser 
will  have  no  monetary  participation  in 
the  account,  but  will  be  responsible  for 
investing  amounts  in  the  account, 
establishing  control  procedures,  and 
ensuring  the  equal  treatment  of  each 
Fund.  TTie  proposed  method  of 
operating  the  account  will  not  result  in 
any  conflicts,  of  interest  between  any  of 
the  Funds,  or  between  a  Fund  and  the 
Adviser. 

5.  The  Fimds  will  benefit  from  the 
proposed  arrangement  because,  on  any 
given  day  and  under  most  market 
conditions,  it  is  possible  to  negotiate  a 
rate  of  return  on  large  repurchase 
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agreem  mts  which  is  greater  than  the 
rate  of  i  etum  available  for  smaller 
repurcMase  agreements.  In  addition,  by 
reducing  the  number  of  trade  tickets, 
repurcaase  transactions  will  be 
simplii  ed  and  the  opportunity  for 
errors  i  -ill  be  reduoeid.  Each  Fund  will 
also  bei  lefit  from  the  fact  that  an 
institut  on  entering  into  a  very  large 
repurchase  agreement  is  almost  always 
able  anp  wilUng  to  increase  the  amount 
coverea  by  such  agreement  near  the  end 
of  the  oay.  which  possibility  may  not 
exist  with  smaller  repurchase 
agreements.  Moreover,  without  a  joint 
accoun :,  some  Funds  may  find  that  they 
will  be  unable  to  invest  in  repurchase 
agreem  mts  because  their  respective 
daily  o  ish  balances  would  not  meet  the 
minim'  im  investment  requirement  for  a 
repurd  lase  agreement 

6.  A[  plicants  believe  that  granting  the 
requesi  9d  relief  would  be  necessary  or 
approp  riate  in  the  public  interest  and 
consist  mt  with  the  protection  of 
investo  rs  and  the  purposes  fairly 
intend)  d  by  the  policies  and  provisions 
of  the  i  bCt  Applicants  further  believe 
that  pa  ticipation  in  the  proposed  joint 
accoun  t  by  each  Fund  would  not  be  on 
a  basis  di£terent  frt>m  or  less 
advant  tgeous  than  that  of  any  other 
partici  >ant.  Applicants  thus  believe  that 
the  aril  eria  of  sections  6(c)  and  17(d) 
and  ru  e  17d-l  for  issuance  of  the 
request  ed  order  have  been  satisfied. 

Applic  int's  Ctmditions 

As  e:  [press  conditions  to  obtaining  an 
order  { ranting  the  requested  relief, 
applio  nts  agree  that  the  joint 
repurc  lase  account  will  operate  as 


follow 

1.  A 

will  be 


separate  custodian  cash  account 
established  into  which  each 
Fund  Will  cause  its  uninvested  net  cash 
balano  » to  be  deposited  daily.  The  joint 
accoui  t  will  not  b^dikinguishable  from 
any  otler  accounts  maintained  by  a 
Fund  %  dth  its  custodian  bank  except 
that  mi  »nies  from  a  Fund  will  be 
deposi  ed  on  a  commingled  basis.  The 
accoui  t  will  not  have  any  separate 
existei  ce  which  will  have  indicia  of  a 
separai  e  legal  entity.  The  sole  function 
of  the  I  ccount  will  be  to  provide  a 
convei  lent  way  of  aggregating 
indivi(  ual  transactions  which  will 
otherv  ise  require  daily  management  by 
each  F  md  of  its  uninvested  cash 
balanc  a. 

2.  Q  sh  iii  the  account  vdll  be 
invest)  d  solely  in  repurchase 
agreen  ents  with  a  duration  not  to 
exceec  one  business  day  and 
collate  ralized  by  suitable  U.S. 
Coven  ment  obligations,  i.e.,  obligations 
issued  or  guaranteed  as  to  principal  and 
interet  t  by  the  government  of  the  United 


States  or  by  any  of  its  agencies  or 
instrumentalities,  and  satisfying  the 
uniform  standards  set  by  the  Funds  for 
such  investments. 

3.  All  securities  held  by  the  joint 
account  will  be  valued  on  an  amortized 
cost  basis. 

4.  Each  Fund  relying  upon  rule  2a-7 
under  the  Act  for  valuation  of  its  net 
assets  on  the  basis  of  amortized  cost  will 
use  the  average  maturity  of  the 
repurdiase  agreements  purchased  by  the 
Funds  participating  in  the  account  for 
the  purpose  of  computing  the  Fund's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
account  on  that  day. 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  account  credited 
to  another  Fund,  no  Fund  will  be 
allowed  to  create  a  negative  balance  in 
the  account  for  any  reason,  although  a 
Fund  will  be  permitted  to  draw  dovfn 
its  entire  balance  at  any  time;  each  Fund 
shall  retain  the  sole  ri^ts  of  ownership 
of  any  of  its  assets,  including  interest 
payable  on  the  assets  invested  in  the 
account. 

6.  Each  Fund  will  participate  in  the 
net  income  earned  or  accrued  in  the 
account  on  the  basis  of  the  percentage 
of  the  total  amount  in  the  account  on 
any  day  represented  by  its  share  of  the 
account. 

7.  The  Adviser  will  administer  the 
investment  of  the  cash  balance  in  and 
the  operation  of  the  account  as  part  of 
the  Adviser's  duties  under  its  existing  or 
any  future  investment  advisory  contract 
with  each  Fund  and  will  not  collect  any 
additional  fees  for  management  of  the 
account.  The  Adviser  will  collect  its 
fees  based  upon  the  assets  of  each 
separate  Fund  as  provided  in  each 
respective  investment  advisory 
agreement. 

8.  Each  Fund's  decision  to  invest  in 
the  account  shall  be  solely  at  the  Fund's 
option  and  no  Fund  shall  be  obligated 
to  invest  or  to  maintain  any  minimum 
amount  in  the  account 

9.  Each  Fund's  investment  in  the 
account  shall  be  docimiented  daily  on 
the  books  of  each  Fund  as  well  as  on  the 
books  of  the  Fund's  custodian  bank. 

10.  All  repurchase  agreements  will 
have  an  overnight  over-the-weekend,  or 
over-a-holiday  duration,  and  in  no  event 
will  have  a  duration  of  more  than  seven 
days. 

11.  The  Funds  will  enter  into  an 
agreement  with  each  other  to  govern  the 
arrangements  in  accordance  with  the 
foregoing  principles. 

12.  The  administration  of  the  account 
will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 
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13.  The  trustees  of  the  Trust  and  the 
boards  of  directors  of  any  future  Funds 
participating  in  the  joint  account  shall 
evaluate  the  joint  account  arrangement 
annually,  and  shall  continue  the 
account  only  if  they  determine  that 
there  is  a  reasonable  likelihood  that  the 
account  will  benefit  the  funds  and  their 
shareholders. 

14.  All  joint  repurchase  agreement 
transactions  will  be  effected  in 
accordance  with  Investment  Company 
Act  Release  No.  13005  (Feb.  2, 1983) 
and  with  other  existing  and  future 
positions  taken  by  the  SEC  or  its  staff  by 
rule,  interpretive  release,  no-action 
letter,  any  release  adopting  any  new 
rule,  or  any  release  adopting  any 
amendments  to  any  existing  rule. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-4333  Filed  2-24-94;  8:45  am) 
BILUNO  COOE  aoi»-oi-M 


DEPABTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Ofder  94-2-30] 

Fitnesa  Determination  of  island  Air 
Charters,  Inc. 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  to  Show 
Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Island  Air  Charters,  Inc.,  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(e)  of  the  Federal 
Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation.  400  Seventh  Street  SW., 
room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  March  7, 
1994. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Carol  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  (202)  366-2340. 


DATED:  February  18. 1994. 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  94-4360  Filed  2-24-94: 8:45  am) 

BILUNQ  CODE  4910-62-^ 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e4-8] 

Petitions  for  Exemption,  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
on  or  before  March  17. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triphcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  4f  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 


Issued  in  Washington,  DC  on  February  21. 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

Docket  No..- 23455. 

Petitioner:  Reeve- Aleutian  Airvvays, 
Inc.. 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)(1).  (3)  and  (4). 

Description  of  Relief  Sought/ 
Disposition:  To  Extend  Exemption  No. 
4692  to  continue  to  permit  the 
petitioner  to  carry  and  operate  aboard 
its  aircraft,  certain  oxygen  storage, 
generating,  and  dispensing  equipment 
for  medical  use  by  patients,  when  the 
oxygen  and  equipment  is  furnished  and 
maintained  by  hospitals,  clinics,  or  city/ 
village  emergency  medical  services 
within  the  state  of  Alaska. 

DocJcef  No.;  24605. 

Petitioner:  World  Jet  Corporation  dba 
KC  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)  and  135.165(b). 

Description  of  Relief  Sought:  To 
amend  ELxemption  No.  4961  to  reUeve 
the  petitioner  bom  the  30-minute  very 
high  fiequency  (VHP)  communications 
gap  restriction. 

DocJcef  No.  .-26048. 

Petitioner  National  Test  Pilot  School. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  5778  to:  (1) 
Replace  the  Los  Angeles  Air  Route 
Traffic  Control  Center  with  Joshua 
Approach  in  condition  No.  3;  (2) 
Eliminate  condition  No.  (6).  which 
prohibits  aerobatic  fiight  for  aircraft 
operating  under  the  exemption;  and  (3) 
add  "graduate  military  pilots  who  have 
at  least  1,000  hours  toted  time  and  have 
been  on  active  duty  military  flying 
status  within  the  prior  12  months"  to 
condition  No.  9. 

Docket  No.:  272A3. 

Petitioner:  Chalk's  International 
AirUnes. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153. 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5769  to  permit  the  petitioner  to  operate 
Grumman  Turbo  Mallard  aircraft  (G- 
73T)  south  of  the  29th  parallel  after 
April  20, 1994,  without  the  installation 
of  ground  proximity  warning  systems. 
The  current  exemption  restricts  such 
operations  to  below  the  27th  parallel. 

Docket  No.:  27506. 

Petitioner:  Northeast  Helicopter 
Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
Part  45. 
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Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
reduce  the  registration  numbers,  for  two 
UH-lB  Huey  helicopters,  to  2  inches 
and  to  change  the  registration  numbers' 
location  from  the  tail  boom  to  the  upper 
portion  of  the  tail  yoke. 

DocdtefAfo.:  27576. 

Petitioner  Des  Moines  Public 
Schools. 

Sections  of  the  FAR  Affected:  14  CFR 
147.13  and  147.17(a){l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  students  of 
the  Central  Campus  Aviation 
Technology  Program  in  Des  Moines, 
Iowa  to  us9^dian  Hills  Community 
college's  equipment  (components  and 
mockups)  in  Ottumwa,  Iowa  until  the 
Central  Campus  Aviation  Technology 
Program  can  obtain  or  build  the 
equipment. 

Docief  No.  .-27590. 

Petitioner:  Mr.  Paul  Schneider. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
serve  as  a  pilot  in  Part  121  air  carrier 
operations  after  reaching  his  60th 
birthday. 

DispositioiM  of  Petitions 

Docket  No.:  27193. 

Petitioner  Rocky  Mountain 
Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  ivithout  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant,  February  16. 1994,  Exemption 
No.  5774A 

Docket  No.:  27303. 

Petitioner  Bay  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
hold  examining  authority  fen-  the 
certified  flight  instructor  (CFI)  written 
tests. 

Denial,  February  16.  1994,  Exemption 
No.  5844 

Docket  No.:  27348. 

Petitioner  Northeast  Express  Regional 
Airlines  dba  Northwest  Airlink. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e)(l)(i);  121.433(c)(iii);  121.440(a); 
121.441(aKl)  and  (b)(1):  135.293  (a)  and 
(b);  135.297  (a),  (b),  and  (c)(1); 
135.299(a):  part  61.  appendix  A;  and 
part  121,  appendix  F. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  establish  an  aimual 
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sing  B  visit  training  program  (SVTP)  for 
its  fl  ght  crewmembers,  and  allow  it  to 
tranj  ition  into  the  advanced 
qual  fication  program  (AQP)  codified  in 
Spec  ial  Federal  Aviation  Regulation 
(SF/  R)  58. 

Pc  rtial  Grant.  February  15.  1994, 
Exei  iption  No.  5843 

Dicket  No.:  27501. 

Pe  *itioner  Cessna  Aircraft  Company. 

Se  ::tions  of  the  FAR  Affected:  14  CFR 
25.5(  \2. 

Dt  scription  of  Relief  Sought:  To  allow 
exen  iption  from  the  dynamic  seat 
testi:  ig  requirements  for  the  cockpit 
forw  ird  obsef\'er  seat  on  the  Cessna 
Modpl  750  Citation  X  (ten)  airplane.. 

Dt  nial.  January  28, 1994,  Exemption 
No. .  >836 

Dt  cket  No.:  27561. 

Pe  titioner:  Lloyd  Aereo  Boliviano  S.A. 
(LAI  I). 

Se  ::tions  of  the  FAR  Affected:  14  CFR 
129.  8. 

Dt  scription  of  Relief  Sought/ 
Disp  osition:  To  permit  the  petitioner  to 
opei  ite  in  the  U.S.  airspace,  from 
Dea  mber  31, 1993,  through  March  31, 
199^ ,  without  the  required  TCAS II 
equi  )ment  installed  in  one  of  its 
airaiit. 

Dt  nial,  February  14.  1994,  Exemption 
No.    842 

Dt  cket  No.:  27554. 

Pt  Utioner:  Federal  Express. 

St  ctions  of  the  FAR  Affected:  14  CFR 
121.  143(c). 

Dt  scription  of  Relief  Sought:  To  allow 
Mou  itain  Air  Cargo,  Corporate  Air,  and 
Emp  re  Airlines  to  continue  operating 
unti  November  30, 1994,  31  Fokker  F- 
27  a  rcraft  that  are  not  expected  to  be 
fittei   by  May  26,  1994,  with  digital 
fligh  t  data  recorders  capable  of 
simi  Itaneously  recording  at  least  11 
fligfa  t  parameters. 

Dt  nial,  February  14. 1994,  Exemption 
No. .  <841 

Dt  cket  No.:  27569. 

Pt  litioner  Aris  Helicopters,  Ltd. 

St  ctions  of  the  FAR  Affected:  14  CFR 
135.  143(c)(2). 

Dt  scription  of  Relief  Sought:  To  allow 
the  fetitioner  to  operate  without  a  TSO- 
Cl  i:  (Mode  S)  transponder  installed  on 
its  a  rcrafi  operating  under  the 
prov  isions  of  part  135. 

Gt  mt.  February  9, 1994,  Exemption 
No.  >840 

Dt  cket  No.:  27573. 

Pe  Utioner  Richard  A.  Henson. 

St  ctions  of  the  FAR  Affected:  14  CFR 
25.8  11(f). 

Dt  scription  of  Relief  Sought/ 
Disf  osition:  To  permit  type  certification 
of  h  i  Learjet  Model  31A  vtrithout  the 
requ  red  emergency  exit  outline  bands. 

Q  ant,  February  1, 1994,  Exemption 
No.  ■>632A 


Good  Cause 

Docket  No.:  26538. 

Petitioner  A.C.E.  Flyers,  Inc.  dba  Jay 
Hawk  Air.  

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5430  to  continue 
to  allow  appropriately  trained  and 
certified  pilots  employed  by  the 
petitioner  to  remove  and  replace  aircraft 
cabin  seats  in  company  aircraft  during 
part  135  operations,  subject  to  certain 
limits  and  conditions. 

Docket  No.:  27529. 

Petitioner:  Airway  Transport. 

Sections  of  the  FAR  Affected:  14  CFR 
91.607. 

Description  of  Relief  Sought:  To  allow 
the  carrying  of  a  normal  crew  plus  40 
passengers  on  a  Douglas  DC-3  N7500A 
aircraft  between  November  1993  and 
May  30, 1994  (skydiving  competitions). 

[FR  Doc.  94-4362  Filed  2-24-94:  8:45  am) 
BiLUNO  CODE  4»1»-1»-l« 


Passenger  Facility  Charge  (PFC) 
Approvala/Disapprovals 

February  14, 1994. 
AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction. 

summary:  In  Notice  document  93-28971 
begiiming  on  page  63202  in  the  issue  of 
Tuesday  November  30, 1993,  make  the 
following  correction:  On  page  63204,  in 
the  third  column,  under  the  heading 
Total  Approved  Net  PFC  Revenue, 
$34,263,607  should  read  $33,896,157. 
FOR  FURTHER  INFORMATION  ON  THIS 
CORRECTION  CONTACT: 
Joe  Hebert,  Passenger  Facility  Charge 
Branch,  (APP-530),  Federal  ANiation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591, 
telephone  (202)  267-8902. 
Ellis  Ohnstad, 

Acting  Manager  Airports  Financial  Assistance 
Division. 

(FR  Doc  94-4364  Filed  2-24-94:  8:45  am) 
BltUNQ  cooc  4tie-i»-M 


Global  Positioning  System  (GPS) 
Navigation  Equlpmant  Issues- 
Industry  Session 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration  to 
discuss  Global  Positioning  System  (GPS) 
issues. 
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DATES:  The  meeting  will  be  held  on 
March  10, 1994,  at  9  a.m.  Arrange  for 
oral  presentation  by  March  3, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Arlingrton  Renaissance  Hotel,  900 
North  Stafibrd  Street,  Arlington. 
Virginia  2203.  telephone  (703)  812- 
5109. Fax  (703) 528-4386. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Williams,  Aircraft 
Engineering  Division,  Navigation  and 
Commimications  Branch  (AIR-130),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3963. 

SUPPLEMENTARY  INFORMATION: 
Representatives  of  GPS  equipment 
manulactiuers  are  requested  to  address 
concerns  and  questions  regarding  the 
approval  and  installation  of  GPS 
receiving  equipment  in  aircraft.  The 
manufacturers  may  present  written 
statements  to  the  Navigation  and 
Commimications  Branch  and  bring 
copies  to  the  meeting  Arrangements 
may  be  made  by  contacting  the  person 
hsted  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

John  K.  McGrath. 

Manager.  Aircraft  Engineering  Division. 
Aircraft  Certification  Service. 
|FR  Doc.  94-4365  Filed  2-24-94:  8:45  am] 
nUINQ  CODE  «n»-13-M 


Federal  Highway  Administration 

Environmental  impact  Statement 
Hony  &  Georg^own  Counties,  SC 

AGENCY:  Fedeal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  Is  issuing  Uiis 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway 
facility  from  near  the  North  Carolina 
state  line  in  Horry  County  to  near  the 
Qty  of  Georgetown  in  Georgetown 
County,  South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Myers,  Planning  & 
Environmental  Engineer.  Federal 
Highway  Administration.  1835 
Assembly  Street,  suite  758,  Strom 
Thurmond  Federal  Building.  Columbia. 
SC  29201.  telephone:  (803)  253-3881. 
Contacts  at  the  State  and  local  level, 
respectively  are:  Mr.  Tommy  Elrod. 
South  Carolina  Department  of 
Transportation,  P.O.  Box  191.  Columbia, 
SC,  telephone  (803)  737-1564;  Dr.  Peter 
B.  Barr,  Coastal  Caroline  University, 
College  Road  iOi  204,  P.O.  Box  1954. 
Conway,  SC.  telephone  (803)  349-2640. 


SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  coopoation  with  the  South 
Carolina  Department  of  TranspmtaticHi 
(SCDOT)  and  the  Horry  County  Hi^ier 
Education  CommissicHt  (the 
Commission),  will  prepare  an 
environmental  impact  statement  on  the 
proposed  Carolina  Bays  Parkway  in 
eastern  Horry  &  Georgetown  Counties. 
The  proposed  Parkway  would  be 
located  in  a  corridor  study  area 
approximately  sixty  miles  in  length 
begiiming  south  of  the  North  Carolina 
state  line  and  extending  beyond  the 
town  of  Georgetown.  In  addition  to  the 
main  route,  which  is  proposed  as  a 
controlled  access  faciUty,  crossings  of 
the  Intercostal  Waterway  will  be  studied 
.  along  the  length  of  the  parkway  to 
provide  access  where  traffic  and 
development  patterns  are  co-exiatant. 
Interchanges  at  various  locations  will 
also  be  studied. 

The  proposed  Parkway  was  included 
in  the  hitermodal  Surface 
Transportation  Efficiency  Act  of  1991 
under  section  1107,  Iimovative  Projects. 
Funding  for  the  preliminary  engineering 
and  environmental  analysis  is  derived 
from  that  section.  Identification  of 
feasible  funding  sources  for  project 
implementation  will  be  an  important 
task  in  the  location  and  environmental 
studies.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action  (no-build);  (2)  Transportation 
System  Management  (improvement  of 
existing  routes):  and.  (3)  build 
alternatives. 

The  FHWA.  the  SCDOT,  and  the 
Commission  are  seeking  input  as  a  part 
of  the  scoping  process,  to  assist  in 
determining  and  clarifying  issues 
relative  to  the  project.  Letters  describing 
the  prop>osed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  this  proposal.  A 
formal  scoping  meeting  with  federal, 
state,  and  local  agencies,  and  other 
interested  parties  is  planned  for  11  aan.. 
Tuesday.  March  29th.  1994  at  the  Law 
Enforcement  Center,  Myrtle  Beach 
Police  Department.  1101  Oak  Street  in 
Myrtle  Beach. 

Coordination  will  be  continued  with 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  serious  of  public 
forums  will  be  held  as  the  project 
develops.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
conunent  prior  to  the  official  pubUc 
hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  aiul  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposal  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catakg  of  Federal  Domestic  Assixtanoe 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  17, 1994. 

Robert  ).  PnilHt. 

Division  Administrator,  Columbia.  South 
Carolina. 

IFR  Doa  94-4278  Filed  2-24-94:  8.45  am] 

BIUJMQ  COOf  Itlfr'A-M 


Envlronmentai  Impact  Statement  Cole 
County.  MO 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  tiiis 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  Cole 
County,  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Neumann.  Federal  Highway 
Administration,  P.O.  Box  1787.  J^erson 
City.  MO  65102,  telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfroddo, 
Design  Engineer,  Missouri  Highway  and 
Transportation  Department.  P.O.  Box 
270.  JeOerson  Qty,  MO  65102. 
telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  extend  Missouri  Route 
179  between  U.S.  Route  50  West  and 
Missouri  Route  B  in  Cole  County. 
Missouri.  An  MHTD  reconnaissance 
report  determined  that  the  ext^fision  of 
Missouri  Route  179  would  do  three 
things:  (1)  Provide  a  system  link  to 
reduce  congestion.  (2)  improve  safety  in 
the  Capitol  Complex  area,  and  (3) 
promote  economic  development  and 
planned  growth  in  Jeflierson  Qty  and 
Cole  County. 

1.  The  proposed  highway  project 
begins  at  U.S.  Route  50  West  in  Cole 
County  at  the  existing  temunus  of 
Missouri  Route  179  and  runs  generally 
southeast  for  approximately  4.9  miles  to 
meet  Missouri  Route  B.  The  proposed 
facility  would  provide  a  four-lane. 
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limited-access  roadway  with  at-grade 
intersections  or  interchanges  at  major 
arterial  crossroads. 

2.  Alternatives  under  consideration 
include  two  "build"  alternatives  and  a 
"no  build"  alternative,  as  well  as  mass 
transit  and  transportation  system 
management  options. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  will  be  initiated  with  Federal. 
State,  and  local  agencies  as  the  study 
progresses.  Fiulher  public  hearings  will 
be  held.  To  ensure  that  the  full  range  of 
issues  related  to  this  proposed  action 
are  addressed  and  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Any  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  Missouri  Highway  and 
Transportation  Department  at  the 
addresses  provided  above. 

Issued  on:  January  20, 1994. 
Donald  Neumann, 
Proffam  Engineer,  Jefferson  City. 
(FR  Doc.  94-4313  Filed  2-24-94;  8:45  am] 
BILUNO  CODE  4«1»-22-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infonnation  Collection  Under  0MB 
Review:  Certification  of  School 
Attendance— REPS,  VA  Form  21-8926 

AGENCY:  Department  of  Veterans  A^airs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  nmnber(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Gipies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 


OMB 
28, 


Coi  unents  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOri,  room  3002,  Washington,  DC 
2050; ,  (202)  395-7316.  Do  not  send 
reque  its  for  benefits  to  this  address. 
DATEJ :  Comments  on  the  information 
collet  tion  should  be  directed  to  the 
Desk  Officer  on  or  before  March 


15  94. 


DaU  d:  February  17, 1994. 

By  ( irection  of  the  Secretary. 
B.  Mi<  bael  Berger, 
Direct  >r.  Records  Management  Service. 

Exten  tion 

1.  C  ertification  of  School 

Atten  lance— REPS,  VA  Form  21-8926. 

2.  The  form  is  used  to  verify  the 
schoc  I  attendance  of  dependent 
child  en  in  REPS  (Restored  Entitlement 
Progr  un  for  Survivors).  The  information 
is  us€  d  by  VA  to  determine  entitlement 
for  cc  ntinued  benefits. 

3. 1  idividuals  or  households. 
4. :  25  hours. 
5. '  5  minutes. 

6.  ( to  occasion. 

7.  <  00  respondents. 


Dc 


(FR 

BILUIK 


Infon  nation  Collection  Under  OMB 
Revh  w:  Intention  to  Foreclose,  VA 
Fond  26-6851 

AGENfcY:  Department  of  Veterans  Aff^airs. 
ACIxil:  Notice. 


;.  94-4317  Filed  2-24-94;  8:45  am) 
CODE  B320-01-M 


Thi  ( Department  of  Veterans  Affairs 
has  si  ibmitted  to  OMB  the  following 
prop(  isal  for  the  collection  of 
infor  nation  under  the  provisions  of  the 
Papei  work  Reduction  Act  (44  U.S.C 
Chap  er  35).  This  document  lists  the 
folloi  /ing  information:  (1)  The  title  of 
the  i]  formation  collection,  and  the 
Depa  tment  form  number(s),  if 
appli  :able;  (2)  a  description  of  the  need 
and  i  s  use;  (3)  who  will  be  required  or 
askec  to  respond;  (4)  an  estimate  of  the 
total  umual  reporting  hours,  and 
recoi  ikeeping  burden,  if  applicable;  (5) 
the  ei  timated  average  burden  hours  per 
respondent;  (6)  the  &«quency  of 

;  and  (7)  an  estimated  number 
!  pondents. 

Copies  of  the  proposed 
infor  nation  collection  and  supporting 
docu  nents  may  be  obtained  from  Janet 
G.  Bj  ers.  Veterans  Benefits 
Adm  nistration  (20A5),  Department  of 
Vetei  ans  Affairs,  810  Vermont  Avenue 
NW.  J  Washington,  DC  20420  (202)  233- 
3021 

Co  nments  and  questions  about  the 
item<  on  the  list  should  be  directed  to 


;pc  nde 
respc  Qse; 
of  re 
ADDRESSES: 


VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
28.1994. 

Dated:  February  17. 1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berber. 
Director.  Records  Management  Service. 

Reinstatement 

1.  Notice  of  Intention  to  Foreclose,  VA 
Form  26-€851. 

2.  The  form  is  used  by  holders  of  GI 
(guaranteed/insured)  loans  to  notify  VA 
of  their  intention  to  foreclose.  The 
information  is  used  to  coordinate  the 
actions  of  VA  and  the  holder  so  that  all 
legal  requirements  regarding  foreclosure 
and  claim  payment  are  met. 

3.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

4.  22,000  hours. 
5. 15  minutes. 

6.  On  occasion. 

7.  88,000  respondents. 

[FR  Doc.  94-4316  Filed  2-24-94;  8:45  am] 
BIUINQ  CODE  832«M1-M 


Information  Collection  Under  OMB 
Review:  Invitation,  Bid,  and/or 
Acceptance  or  Authorization,  VA  Form 
26-6724 

AGENCY:  Department  of  Veterans  AR^airs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
infonnation  luider  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hoiu^,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  fi^quency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 
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Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
28, 1994. 

Dated:  February  17, 1994. 


By  direction  of  the  Secretary. 
B.  Michael  Berger, 

Director.  Records  Management  Service. 

Reinstatement 

1.  Invitation,  Bid,  and/or  Acceptance 
or  Authorization,  VA  Form  26-6724. 

2.  The  form  is  used  to  solicit 
competitive  bids  or  serves  as  a  work 
order  for  the  repair  of  prop^lies 
acquired  by  VA.  It  also  serves  as  a 
record  of  contractor's  bids,  VA 
acceptance  of  bid,  inspection  of 
completed  work,  and  a  contractor's 
invoice  and  payment. 


3.  Businesses  or  other  for-profit. 

4. 1  hour  (The  annual  burden  is 
estimated  at  100.000  hours.  VA  requests 
1  hour  of  annual  burden  for  this 
information  collection  as  the  solicitation 
of  bids  is  a  common  practice  in  the  real 
estate  management  industry,  and  the 
submission  of  bids  is  routine  mth  repair 
contractors.) 

5.  30  minutes. 

6.  On  occasion 

7.  200.000  respondents. 

(FR  Doc  94-4318  Filed  2-24-94:  8:4S  am) 
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Federal  Register 

Vol.  59,  No.  38 

Friday,  February  25,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  Acr  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


U^  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  March  4. 1994. 9:00  a.m. 

PLACE:  U.S.  Commission  on  Qvil  Rights. 

624  Ninth  Street,  NW,  Room  540, 

Washington.  DC  20425. 

STATUS:  Open  to  the  Public. 

Fti)wary23, 1994 

1.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  January  Meeting 

m.  Announcements 

IV.  Discussion  of  SAC  Process  Task  Force 

V.  Staff  Director's  Report 

VL  Appointments  to  the  Michigan. 

Minnesota,  Nebraska  (interim),  and  New 

Jersey  Advisory  Committees 
Vn.  New  York  Hearing  Update 
Vni.  Future  Agenda  Items 
DC  Briefing  on  Civil  Rights  Aspects  of  Health 

Care  Reform 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications,  (202)  376-8312. 

Dated:  February  23, 1994. 
Enmia  Monroig, 
Solicitor. 

[FR  Doc  94-4496  Filed  2-23-94;  3:02  pml 
BHJJNQ  OOOC  IIM  01  II 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 


at  10  35  a.m.  on  Tuesday,  February  22, 
1994  the  Board  of  Directors  of  the 
Fed€  lal  Deposit  Insurance  Corporation 
met  a  closed  session  to  consider  the 
folio  ving: 

Re<  ommendations  regarding 
admi:  listraiive  enforcement  proceedings. 

Ap  >lication  of  Smith  County  Bank, 
TayU  rsville,  Mississippi,  an  insured  State 
nonn  ember  bank,  for  consent  to  purchase 
certai  a  assets  and  assume  certain  liabilities  of 
The  I  ank  of  Raleigh,  Raleigh,  Mississippi,  an 
insul  id  State  nonmember  bank,  and  for 
cons<  nt  to  establish  the  three  offices  of  The 
Bank  of  Raleigh  as  branches  of  Smith  County 
Bank 

Ma  ters  relating  to  the  Corporation's 
supei  visory  activities. 

^   In  calling  the  meeting,  the  Board 
dete^ined,  on  motion  of  Director 
Jonai  han  L.  Fiechter  (Acting  Director, 
Offic  B  of  Thrift  Supervision),  seconded 
by  A  ::ting  Chairman  Andrew  C.  Hove. 
Jr.,  c  mcurred  in  by  Director  Eugene  A. 
Ludi  irig  (Comptroller  of  the  Cun«ncy), 

ilorporation  business  required  its 
cons  deration  of  the  matters  on  less  than 
seve  1  days'  notice  to  the  public;  that  no 
earli  ;r  notice  of  the  meeting  was 
prac  icable;  that  the  public  interest  did 
not  1  squire  consideration  of  the  matters 

neeting  open  to  public  observation; 

hat  the  matters  could  be 
cons  dered  in  a  closed  meeting  by 
auth  )rity  of  subsections  (c)(4).  (c)(6), 
(c)(8  .  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"GoTemment  in  the  Stmshine  Act"  (5 

552b(c)(4).  (c)(6)..(c)(8). 
(c)(gl(A)(ii).  and  (c)(9)(B)). 

Tl  e  meeting  was  held  in  the  Board 
Rooi  1  of  the  FDIC  Building  located  at 
550-  -17th  Street.  NW..  Washington.  DC 


Dated:  February  22, 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Acting  Deputy  Executive  Secretary. 
(FR  Doc.  94-4432  Filed  2-23-94;  10:11  ami 

BILLMO  CODE  •714-01-41 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Wednesday. 
March  2. 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  23. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-4490  Filed  2-23-94;  3:02  am] 
BILUNO  CODE  SIKHH-P 


Corrections 


9277 


This  sectkm  of  the  FEDERAL  REGISTER 
contains  edtorial  correcdons  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categoriee 
elsewtiere  in  ttw  issue. 


DEPARTMENT  OF  EDUCATION 

Training  in  Early  Childhood  Education 
and  Violence  Counseling 

Correction 

In  notice  document  94-3171 
beginning  on  page  6249  in  the  issue  of 
Thursday,  February  10. 1994.  make  the 
foUovmig  correction: 

On  page  6250.  in  the  first  column, 
under  DATES:,  in  the  second  line. 
"February  10, 1994."  should  read 
"March  14, 1994." 

BILUNO  CODE  180S41-O 


DEPARTMENT  OF  ENERGY 
48  CFR  Parts  912, 952  and  970 

Acquisition  Regulation;  Project 
Control  System 

Correction 

In  proposed  rule  document  94-2736 
beginning  on  page  5751  in  the  issue  of 
Tuesday,  February  8, 1994,  in  the 


second  column  in  the  DATES:  in  the 
second  line.  "February  8. 1994".  should 
read  "April  11. 1994". 

BOXING  COM  1S0»«1-D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poctot  Nos.  RSSMMNO,  R99M»«04, 
R882-19407.  RS8M»«Oe,RP92-104400 
and  RP92-131-O00  (Coneolldated  Inpai  ~ 

KN  Energy,  Inc.;  Comment  Period 

Correction 

In  notice  docimaent  94-2800 
beginning  on  page  5762  in  the  issue  of 
Tuesday.  February  8, 1994,  in  the  thiixl 
column,  in  the  heading,  the  Docket 
Niunbers  should  appear  as  set  forth 
above. 

BHJJNQCOOE  1SO»«1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CO-930^14-10;  COC-55542) 

Proposed  Withdrawal;  Scheduled 
Public  Meeting;  Colorado 

Correction 

In  notice  docimient  94-1294 
beginning  on  page  3120  in  the  issue  of 


Federal  Ragirter 
VoL  59.  No.  38 

Friday,  February  25,  1994 


Thursday.  January  20, 1994,  make  th 
following  cotrections: 

1.  On  page  3121,  in  the  first  column, 
in  the  land  description,  imder  T.  1  N., 
R.  3  W.,  under  Sec  7,  in  the  third  hne. 
"lost"  should  read  "lots". 

2.  On  page  3121.  in  the  first  column, 
in  the  land  description,  under  T.  10  S.. 
R.  103  W..  under  Sec  IS.  in  the  second 
"   le.  "EV4SEV4SWV4;"  should  read 

E»/iSWV4SWV4;". 

BNJJNQ  CODE  160ft«1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  Na  34-33571:  File  No.  8R-CHX- 
94-01] 

Self-Regulatory  Organizations;  Notice 
of  HIing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Chicago  Stock 
Exchange,  Inc.  Relating  to  theCapitai 
Requirement  for  the  Designated 
Primary  Market  Maker  In  the  Chicago 
Stock  Basket 

February  1, 1994. 

Correction 

In  notice  doamient  94-2824 
begiiming  on  page  5798.  in  the  issue  of 
Tuesday.  February  8. 1994.  in  the 
second  column,  the  date  following  the 
subject  heading,  was  omitted  and  is 
correctly  set  out  above. 

BNJJNQ  OOOE  180S41-O 


Friday 

February  25,  1994 


Part  II 


ni 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


25  CFR  Part  83 

Procedures  for  Estabilshing  That  an 
American  Indian  Group  Exists  as  an 
Indian  Tribe;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25CFR  Partes 

RiN  10f76-nAC4« 

Procedures  for  Establishing  Tttat  an 
American  Indian  Group  Exists  as  an 
Indian  Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  final  mle. 

SUMMARY:  This  rule  makes  substantial 
changes  in  the  administrative  process 
for  Federal  acknowledgment  of  Indian 
groups  as  tribes  entitled  to  a 
govemment-to-govemment  relationship 
with  the  United  States.  Changes  are 
made  to  clarify  requirements  for 
acknowledgment  and  define  more 
clearly  standards  of  evidence.  Provision 
is  made  for  a  reduced  burden  of  proof 
for  petitioners  demonstrating  previous 
Federal  acknowledgment.  Procedural 
improvements  include  an  independent 
review  of  decisions,  revised  timeframes 
for  actions,  definition  of  access  to 
records,  and  opportunity  for  a  formal 
hearing  on  proposed  findings.  These 
changes  will  improve  the  quality  of 
materials  submitted  by  petitioners,  as 
well  as  reduce  the  work  required  to 
develop  p>etitions.  They  are  also 
intended  to  provide  a  faster  and 
improved  process  of  evaluation. 
EFFECTIVE  DATE:  March  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Reckord,  Chief,  Branch  of 
Acknowledgment  and  Research,  Bureau 
of  Indian  Affairs,  MS  2611-MIB,  1849  C 
Street  NVV.,  Washington,  DC  20240. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  final  revised  rule  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 

Regulations  governing  the 
administrative  process  for  Federal 
acknowledgment  first  became  effective 
October  2, 1978.  Initially  designated  as 
25  CFR  part  54.  they  were  later 
redesignated  without  change  as  25  CFR 
part  83.  Prior  to  1978,  Federal 
acknowledgment  was  accomplished 
both  by  Congressional  action  and  by 
various  forms  of  administrative 
decision.  However,  there  still  remained 
in  the  1970's  many  acknowledgment 
claimants  whose  character  and  history 
varied  widely.  The  regulations 
established  the  first  detailed,  systematic 
process  for  review  of  petitions  from 


groups  seeking  Federal 
ackno\  dedgment. 

Prof  osed  revised  regulations  were 
publis  led  on  September  18, 1991.  at  56 
FR  47'  20.  These  were  published  in 
respon  >e  to  issues  raised  by  diverse 
parties  concerning  interpretation  of  the 
regulal  ons  and  administration  of  the 
review  process.  The  proposed  revised 
regulal  ions  also  incorporated  changes 
based  i  in  the  perspective  that  had  been 
gainediby  the  Department  from  13  years 
of  exp(  rience  administrating  the 
acknoi  dedgment  process. 

The  jublic  comment  period  of  90 
days  \^  as  extended  for  an  additional  30 
days,  I  ntil  January  17, 1992.  Public 
meetin  gs  were  held  at  nine  locations 
aroun<  the  country.  Sixty-one  vvritten 
commi  ints  were  received  from  59 
di^ere  it  individuals.  These  individuals 
included  representatives  of 
unrecc  gnized  groups,  recognized  tribes. 
Indian  legal  rights  organizations,  State 
goverr  ments,  and  Federal  agencies,  as 


well  ai 


individual  attorneys, 


anthra  }ologists,  and  other  scholars.  The 
issues  md  concerns  raised  by 
commi  inters  are  summarized  below, 
follow  id  by  the  Department's  response 
and  a  <  escription  of  changes  made  in 
respor  se  to  comments. 

II.  Rei  iew  of  Public  Conunents 

Overv.  ew 

The  e  final  regulations  include 
changi  s  which  make  clearer  the 
meaning  of  the  criteria  for 
ackno  vledgment  and  make  more 
explic  t  the  kinds  of  evidence  which 
may  b  used  to  meet  the  criteria.  The 
genera  I  standards  for  interpreting 
evidei  ce  set  out  in  these  regulations  are 
the  sai  ne  as  were  used  to  evaluate 
petitic  ns  under  the  previous 
regula  ions.  In  some  circumstances,  the 
burdei  i  of  evidence  to  be  provided  is 
reduce  d,  but  the  standards  of  continuity 
of  trib  il  existence  that  a  petitioner  must 
meet  i  smain  unchanged. 

Non  B  of  the  changes  made  in  these 
final  r  >gulations  will  result  in  the 
ackno  vledgment  of  petitioners  which 
woulc  not  have  been  acknowledged 
under  the  previously  effective 
ackno  vledgment  regulations.  Neither 
will  tl  e  changes  result  in  the  denial  of 
petiti(  ners  which  would  have  been 
ackno  vledged  under  the  previous 
regula  ions. 

Stand  Jrds  of  Evidence  and  Stringency 
of  Bee  uirements 

Cor  \nnents:  Several  commenters 
stated  that  the  proposed  revisions 
repres  anted  a  major  escalation  of 
requii  sments  and/ or  that  they  codified 
de  fac  o  escalations  of  requirements  that 


had  occurred  in  the  Department's 
application  of  the  regulations  in  the  13 
years  since  they  became  effective  in 
October  1978.  Several  other  commenters 
stressed  the  im.portance  of  maintaining 
the  present  standards  and  the  necessity 
of  stringent  standards  for  Federal 
acknowledgment. 

Response:  The  Department  does  not 
agree  that  the  standards  of  evidence 
have  escalated  at  any  time,  nor  that  the 
proposed  revisions  have  increased  the 
requirements.  The  acknowledgment 
criteria  and  definitions  were  modified 
on  the  basis  of  13  years  experience 
dealing  with  a  wide  variety  of  cases. 
Changes  were  made  to  clarify  the 
meaning  of  the  criteria  and  intent  of  the 
regulations,  and  make  possible  efficient 
development  of  evidence  specifically 
focused  on  the  requirements. 

Comments:  A  number  of  commenters 
requested  a  specific  statement  of  the 
general  burden  of  evidence.  Most 
suggested  demonstration  by  a 
"preponderance"  of  evidence  or  that  a 
criterion  be  considered  met  if  it  were 
more  likely  true  than  not. 

Response:  These  comments  are  based 
on  the  incorrect  assumption  that  the 
acknowledgment  process  presently 
requires  proof  beyond  a  doubt.  The 
process  only  requires  evidence 
providing  a  reasonable  basis  for 
demonstrating  that  a  criterion  is  met  or 
that  a  particular  fact  has  been 
established.  "Preponderance"  is  a  legal 
standard  focused  on  weighing  evidence 
for  versus  against  a  position.  It  is  not 
appropriate  for  the  present 
circumstances  where  the  primary 
question  is  usually  whether  the  level  of 
evidence  is  high  enough,  even  in  the 
absence  of  negative  evidence,  to 
demonstrate  meeting  a  criterion,  for 
example,  showing  that  political 
authority  has  been  exercised.  In  many 
cases,  evidence  is  too  fragmentary  to 
reach  a  conclusion  or  is  absent  entirely 
In  response  to  these  comments, 
language  has  been  added  to  §  83.6 
codifying  current  practices  by  stating 
that  facts  are  considered  established  if 
the  available  evidence  demonstrates  a 
reasonable  likelihood  of  their  validity 
The  section  further  indicates  that  a 
criterion  is  not  met  if  the  available 
evidence  is  too  limited  to  establish  it, 
even  if  there  is  no  evidence 
contradicting  facts  asserted  by  tlie 
petitioner. 

Further,  because  the  above  standard  is 
so  general,  additional  language  has  been 
added  in  §  83.6  and  §  83.7  to  clarify  the 
standard  of  proof  as  it  relates  to 
particular  circumstances  or  criteria.  In 
particular,  many  commenters 
interpreted  the  revised  regulations  as 
requiring  a  group  to  demonstrate  that  it 
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meets  the  criteria  in  historical  times  by 
using  the  same  kinds  of  evidence  as  for 
the  present.  In  fact,  actual 
acknowledgment  decisions  to  date  have 
clearly  recognized  the  limitations  of  the 
historical  record  and  have  utilized 
standard  scholarly  requirements  for 
determining  the  nature  of  societies  in 
the  past.  It  has  been  the  Department's 
experience  that  claimed  "gaps"  in  the 
historical  record  often  represent 
deficiencies  in  fhe  petitioner's  research 
even  in  easily  accessible  records. 

Language  has  also  been  added  to 
§83.6  which  explicitly  takes  into 
account  the  inherent  limitations  of 
historical  research  on  community  and 
political  influence.  Further,  the  section 
allows  for  circumstances  where 
evidence  is  genuinely  not  available,  as 
opposed  to  being  available  but  not 
developed  by  appropriate  research.  This 
does  not  mean,  however,  that  a  group 
can  be  acknowledged  where  continuous 
existence  cannot  be  reasonably 
demonstrated,  nor  where  an  extant 
historical  record  does  not  record  its 
presence. 

Comment:  Extensive  comment  was 
received  concerning  t!ie  requirement  to 
demonstrate  continuous  existence  as  a 
tribe  since  first  sustained  contact. 
Comments  were  divided  concerning 
interpretation  and/or  modification  of 
the  definition  of  "continuous."  Some 
expressed  the  opinion  that  a  stated 
period  of  years  should  be  defined  as  a 
permissible  "interval"  during  which  a 
group  could  be  presumed  to  have 
continued  to  exist.  A  petitioner  would 
only  have  to  demonstrate  its  existence 
before  and  after  the  interval.  Intervals  as 
long  as  50  years  were  suggested.  The 
suggestion  to  establish  criteria  for 
"intervals"  is  based  on  the  language 
"generation  to  generation"  which 
appeared  in  the  original  definition  of 
"continuous."  Other  commenters  felt 
that  the  "generation  to  generation" 
language  was  vague  and  inappropriate 
and  should  be  eliminated  in  uvor  of  a 
mofe  careful,  technical  explanation  of 
the  standards  required  to  demonstrate 
continuity  of  existence. 

It  was  also  suggested  that  no 
demonstration  of  continuity  be  required 
if  a  group  is  presently  a  tribe  and  can 
show  ancestry  from  a  historic  tribe.  A 
variant  of  this  was  a  suggestion  that 
.petitioners  only  be  required  to 
demonstrate  continuity  since  1934.  This 
date  was  suggested  because  it  was  the 
period  of  initial  implementation  of  the 
1934  Indian  Reorganization  Act. 

Response:  Language  has  been  added 
to  the  regulations  to  make  explicit  the 
existing  standard  that  criteria  (b)  and  (c) 
do  not  have  to  be  documented  at  every 
point  in  time.  The  phrase  "generation  to 


generation"  has  been  removed  from  the 
definition  of  continuous.  The  additional 
language  added  to  §  83.6  concerning 
standards  of  evidence  clarifies  the 
requirements  for  demonstrating 
historical  existence.  However,  in  the 
Department's  view  it  is  inappropriate  to 
establish  a  specific  interval  during 
which  tribal  existence  may  be 
presumed.  The  significance  of  an 
interval  must  be  considered  in  light  of 
the  character  of  the  group,  its  history, 
and  the  nature  of  the  available  historical 
evidence.  It  has  been  the  Department's 
experience  that  historical  evidence  of 
tribal  existence  is  often  not  available  in 
clear,  unan^ibiguous  packets  relating  to 
particular  points  in  time.  More  often, 
demonstration  of  historical  existence 
requires  piecing  together  various  bits  of 
information  of  differing  importance, 
each  relating  to  a  different  historical 
date. 

The  piupose  of  the  acknowledgment 
process  is  to  acknowledge  that  a 
govemment-to-govemment  relationship 
exists  between  the  United  States  and 
tribes  which  have  existed  since  first 
contact  with  non-Indians. 
Acknowledgment  as  a  historic  tribe 
requires  a  demonstration  of  continuous 
tribal  existence.  A  demonstration  of 
tribal  existence  only  since  1934  would 
provide  no  basis  to  assume  continuous 
existence  before  that  time.  Further,  the 
studies  of  unrecognized  groups  made  by 
the  Government  in  the  1930's  were  often 
quite  limited  and  inaccurate.  Groups 
known  now  to  have  existed  as  tribes 
then,  were  portrayed  as  not  maintaining 
communities  or  political  leadership,  or 
had  their  Indian  ancestry  questioned. 
Thus,  as  a  practical  matter,  1934  would 
not  be  a  useful  starting  point. 

Comment:  In  the  proposed  revised 
regulations,  the  defuiition  of 
"continuity"  was  revised  to  require  that 
"substantially"  rather  than  "essentially" 
continuous  existence  be  demonstrated. 
Some  commenters  interpreted  this  as  an 
escalation  of  requirements. 

Response:  The  change  in  wording  is  a 
reduction  In  the  stated  requirements  to 
demonstrate  tribal  existence.  The 
modification  in  wording  reflects  how 
the  previous  regulations  had  always 
been  applied.  "Essentially"  means  that 
there  can  be  almost  no  interruptions. 
"Substantially"  continuous  is  a  lesser 
requirement  which  means  only  that 
overall  continuity  has  been  maintained, 
even  though  there  may  be  intermptions 
or  periods  where  evidence  is  absent  or 
limited. 

Coniment:  The  language  in  §  83.6(d) 
concerning  fluctuations  in  tribal  activity 
drew  a  number  of  comments.  Some 
commenters  approved  of  it,  some 
objected  to  it,  and  others  requested  that 


it  be  clarified.  Commenters  were 
uncertain  about  how  the  language  was 
to  be  applied  to  the  criteria.  Some 
objected  to  the  use  of  the  qualifier 
"sole"  in  the  phrase  describing 
fluctuation  as  a  cause  of  denial.  They 
felt  that  using  fluctuation  as  a  cause  for 
denial  was  inappropriate. 

Response:  The  language  regarding 
fluctuations  in  activity  appears  in  the 
present  regulations  in  §  83.7(a).  It  was 
moved  to  §  83.6.  the  section  dealing 
with  general  provisions,  to  make  clear 
that  it  applied  to  all  the  criteria.  It  is 
now  placid  together  with  the  new 
language  concerning  historical 
continuity,  and  should  be  read  together 
with  the  new  language. 

The  language  concerning  fluctuations 
recognizes  that  acknowledgment 
determinations  should  take  into  account 
that  the  level  of  tribal  activity  may 
decrease  temporarily  for  various  reasons 
such  as  a  change  in  leadership  or  a  loss 
of  land  or  resources.  These  real 
historical  fluctuations  are  different  from 
variations  in  documentation  that  result 
from  an  incomplete  historical  record.  To 
clarify  the  meaning,  the  qualifier  "sole" 
has  been  omitted  and  the  sentence 
rewritten  to  stale  that  fluctuations  will 
not  in  themselves  be  the  cause  of  denial. 

Comments:  Commenters  stated  that 
the  proposed  revisions  of  the 
regulations  were  inadequate  because 
they  did  not  make  clear  what  evidence 
was  required  to  meet  the  criteria  in 
§83.7  (b)  and  (c).  Some  commenters 
requested  a  more  explicit  specification 
of  the  evidence  needed  to  meet  these 
criteria  in  order  to  clarify  the 
petitioner's  burden  of  proof.  One 
commenter  proposed  a  streamlined 
approach  using  simplified  and 
quantified  standards.  This  individual 
felt  that  current  approaches  were 
subjective  and  overly  complicated  and 
that  they  dealt  with  extraneous  issues. 

Response:  To  clarify  the  kinds  of 
evidence  needed  to  demonstrate  the 
criteria  at  §  83.7  (b)  and  (c),  the  revised 
regulations  now  include  a  list  of 
evidence  that  can  be  used  to  meet  each 
criterion.  To  further  simplify  and 
streamline  the  processes  of  developing 
and  reviewing  petitions,  new  language 
sets  forth  specific  kinds  of  evidence 
considered  sufficient  in  themselves  to 
demonstrate  that  the  criterion  has  been 
met.  For  example,  the  revised 
regulations  provide  that  a  high 
percentage  of  residence  in  a 
geographical  area  exclusively  or  almost 
exclusively  occupied  by  group  members 
is  sufficient  to  demonstrate  community. 
The  additions  to  criteria  (b)  and  (c)  are 
discussed  further  below,  with  the 
review  of  conunents  about  specific 
criteria.  The  existing  regulations  already 
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contained  lists  of  specific  evidence  for 
criteria  (a)  and  (e).  and  these  are  carried 
over  into  the  revised  rule.  These 
changes  will  provide  a  more  focused 
and  efficient  process  of  preparation  and 
evaluation  of  petitions,  particularly  for 
strong,  clear-cut  cases. 

A  new  paragraph.  83.6(g).  has  been 
added  to  the  section  on  general 
provisions  which  specifies  that  these 
lists  of  specific  evidence  are  not 
mandatory  requirements  or  "tests"  that 
a  petitioner  must  meet.  Rather,  they  are 
explicit  statements  of  evidence  that  may 
be  used  to  demonstrate  that  a  criterion 
has  been  met.  As  in  past  cases,  other 
kinds  of  evidence  may  be  used  to  meet 
various  criteria.  The  revised  and 
expanded  guidelines  will  further  help 
petitioners  develop  their  evidence  by 
explicating  the  meaning  of  the  criteria 
as  well  as  approaches  to  demonstrating 
that  a  criterion  is  met. 

Previous  Federal  Acknowledgment 

Comments:  Extensive  comment  was 
received  on  the  proposed  provision 
allowing  petitioners  that  were  federally 
acknowledged  previously  to 
demonstrate  only  that  they  meet  the 
criteria  from  the  point  of  previous 
acknowledgment  until  the  present. 
Many  commenters  favored  this 
provision  because  they  viewed  it  as 
remedying  a  lack  in  the  present 
regulations  and  restoring  a  policy  in 
effect  before  the  present  regulations 
were  published  in  1978.  No  commenters 
objected  to  taking  previous 
acknowledgment  into  account. 

The  strongest  objections  came  from 
those  holding  the  view  that  if  a  group 
was  acknowledged  previously  it  should 
be  recognized  now,  without  further 
requirements.  These  commenters  felt 
that  such  a  group  should  be 
acknowledged  automatically  unless  the 
Government  could  demonstrate  that  tlie 
group  had  abandoned  tribal  relations 
voluntarily. 

A  variant  of  this  approach  was  the 
suggestion  that  a  petitioner  only  be 
required  to  show  that  it  was  the  same  as 
the  group  acknowledged  previously. 
This  could  be  done  either  by 
demonstrating  genealogical  descent  or 
by  showing  that  the  present  group 
constitutes  a  tribe  under  the  regulations 
and  that  its  members  are  genealogically 
descended  from  the  tribe  acknowledged 
historically. 

Response:  The  Department's  position 
is,  and  has  always  been,  that  the 
essential  requirement  for 
acknowled^ent  is  continuity  of  tribal 
existence  rather  than  previous 
acknowledgment.  The  Federal  court  in 
United  States  v.  Washington,  rejected 
the  argument  that  "because  their 


ancestoi  s  belonged  to  treaty  tribes,  the 
appellai  its  benefitted  from  a 
presum  )tion  of  continuing  existence." 
The  coi  ft  further  defined  as  a  single, 
necessa  y  and  sufficient  condition  for 
the  exei  cise  of  treaty  rights,  that  tribes 
must  ha  ve  functioned  since  treaty  times 
as  "con  inuous  separate,  distinct  Indian 
cultural  or  political  communities"(641 
F.2d  13  4  (9th  Circuit  1981)).  Thus, 
simple  I  emonstration  of  ancestry  is  not 
sufficiei  It. 

Petiti  ining  groups  may  be  recently 
formed  issociations  of  individuals  who 
have  CO  nmon  tritial  ancestry  but  whose 
families  have  not  been  associated  with 
the  trib  I  or  each  other  for  many 
generat  ons. 

The  I  epartment  cannot  accord 
acknow  edgment  to  petitioners  claiming 
previou  5  acknowledgment  writhout  a 
showing  that  the  group  is  the  same  as 
one  reel  agnized  in  the  past.  Several 
previou  i  petitioners  claimed  they  were 
a  histor  cal  tribe  for  which  previous 
Federalacknowledgment  could  be 
demonstrated.  However,  it  was  later 
foimd  t  lat  their  members  had  no 
genealo  >ical  connection  with  the 
claimec  tribe.  In  addition  the  present 
group  c  id  not  connect  with  the 
previou  sly  acknowledged  tribe  through 
the  con  inuous  historical  existence  of  a 
distinci  community  and  political 
leaders  lip. 

The  I  rovisions  concerning  previously 
acknow  edged  tribes  have  been  further 
revised  and  set  forth  in  a  new,  separate 
section  of  the  regulations.  The  changes 
reduce  he  burden  of  evidence  for 
previou  sly  acknowledged  tribes  to 
demon!  trate  continued  tribal  existence. 
The  Te\  isions,  however,  still  maintain 
the  san  a  requirements  regarding  the 
charact  sr  of  the  petitioner.  For 
petitioners  which  were  genuinely 
acknovyrledged  previously  as  tribes,  the 
revisioi  s  recognize  that  evidence 
concert  ing  their  continued  existence 
may  be  entitled  to  greater  weight.  Such 
groups  therefore,  require  only  a 
stream]  ned  demonstration  of  criterion 
(c).  Alt  lOugh  these  changes  have  been 
made,  t  le  revisions  maintain  the 
essentii  1  requirement  that  to  be 
acknoM  ledged  a  petitioner  must  be 
tribal  ii  character  and  demonstrate 
historic  continuity  of  tribal  existence. 
Thus,  p  etitioners  that  were  not 
recogni  led  under  the  previous 
regulat  ons  would  not  be  recognized  by 
these  n  vised  regulations. 

The  1  Bvised  language  requires  the 
previoi  sly  acknowledged  petitioner  as 
it  exist!  today  to  meet  the  criteria  for 
community  (criterion  83.7(b)  and 
poUtici  1  influence  (criterion  83.7(c)). 
The  de  nonstration  of  historical 
contini  ity  of  tribal  existence,  since  last 


Federal  acknowledgment  until  the 
present,  must  meet  three  requirements. 
First,  the  petitioner  must  demonstrate 
that  it  has  been  continuously  identified 
by  external  sources  as  the  same  tribe  as 
the  tribe  recognized  previously.  Second, 
continuity  of  pohtical  influence  must  be 
established  by  showing  identification  of 
leaders  and/or  a  governing  body 
exercising  political  influence  on  a 
substantially  continuous  .basis  from  last 
acknowledgment  until  the  present,  if 
supported  by  demonstration  of  one  form 
of  evidence  listed  in  §  83.7(c). 
Demonstration  of  historical  community 
would  not  be  required.  Thus,  the 
evidence  required  is  less  burdensome. 
Alternatively,  if  these  requirements 
cannot  be  met,  petitioner  may 
demonstrate  that  it  meets  the 
requirements  of  criteria  83.7(a)-{c)  from 
last  Federal  acknowledgment  until  the 
present.  Third,  ancestry  from  the 
historic  tribe  (criterion  83.7(e))  must  be 
shown.  The  requirements  of  criterion 
(g),  that  the  petitioner  not  be  subject  to 
legislation  terminating  or  forbidding  the 
Federal  relationship  will  still  apply. 
Criterion  (f),  which  requires  that  the 
petitioner's  members  not  be  members  of 
a  presently  recognized  tribe,  will  also 
still  apply. 

Comments:  Several  commenters 
raised  the  practical  question  of  when 
and  how  it  would  be  demonstrated  that 
the  petitioner  was  in  fact  the  same  as  the 
previously  acknowledged  tribe. 

Response:  The  determination  under 
paragraphs  83.10(b)(3)  and  83.10(c)(2) 
that  a  group  was  previously 
acknowledged  will  only  be  a 
determination  that  past  government 
actions  constituted  unambiguous 
Federal  acknowledgement  as  a  tribe.  It 
will  not  be  a  determination  that  the 
criteria  for  acknowledgment  have  been 
met  by  the  petitioning  entity  since  the 
last  point  in  time  that  the  tribe  it  claims 
to  have  evolved  from  was 
acknowledged.  If  during  the  preliminary 
technical  assistance  review  it  becomes 
apparent  that  the  petitioner  cannot  be 
linked  with  the  previously 
acknowledged  tribe,  the  petitioner  will 
be  advised.  Further  explanation  of  this 
procedure  will  be  provided  in  the 
revised  guidelines. 

Language  has  been  added  to  §  83.10(c) 
to  provide  for  circumstances  where  a 
petitioner's  response  to  the  questions 
raised  during  the  technical  assistance 
review  are  not  adequate  to  establish 
unambiguoiis  previous  Federal 
acknowledgment. 

Comments:  Many  commenters  felt 
that  the  definition  of  the  term 
"unambiguous  previous  federal 
acknowledgment"  was  unclear.  They 
requested  a  statement  of  the  specific 
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evidence  necessary  to  demonstrate 
Federal  acknowledgjnent 

Response:  Sec^on  83.8(c)  now  lists 
three  forms  of  evidence  for 
unambiguous  previous  Federal 
acknowledgment  These  are  derived 
horn  the  "Cohen  criteria"  used  by  the 
Department  to  recognize  tribes  between 
the  mid-1930's  and  1978.  The  section 
further  provides  that  unambiguous 
previous  acknowledgment  may  be 
demonstrated  by  other  kinds  of  Federal 
action.  The  guidelines  provided  for 
under  §  83.5(b)  will  include  further 
examples  and  explanations  of  how  this 
provision  will  be  applied. 

Comments:  Severd  commenters  felt 
that  the  regulations  did  not  make  clear 
whether  tribal  existence  would  have  to 
be  demonstrated  from  the  earliest  or 
frt>m  the  latest  date  of  Federal 
acknowledgment  clearly  identified  in 
records.  Thus,  for  example,  a 
petitioner's  last  point  of  Federal 
acknowledgment  might  be  when  under 
the  terms  of  a  treaty,  services  were 
withdrawn,  even  though  that  might 
have  been  several  decades  after  the 
treaty  was  simed. 

Response:The  language  in  §  83.8(d) 
has  been  modified  to  indicate  that  tribal 
existence  need  only  be  demonstrated 
from  the  latest  date  of  Federal 
acknowledgment. 

Comment:  One  commenter  was 
concerned  that  the  regulations  might 
allow  the  isolated  actions  of  individual 
Federal  officials  not  autHbrized  to 
extend  acknowledgment  to  be 
interpreted  as  previous 
acknowledgment 

Response:  Since  the  regulations 
require  that  previous  acfcoowledgment 
be  unambiguous  and  clearly  premised 
on  acknowledgment  of  a  govemnjent-to- 
govenunent  relationship  with  the 
United  States,  no  change  in  the 
definition  is  necessary.  The  definition 
does  not  apply  to  circumstances  where 
services  may  have  been  provided  to 
individual  Indians,  but  the  services 
were  not  based  on  their  membership  in 
a  recognized  tribe.  Providing  individual 
services  in  this  way  was  common  earlier 
in  this  century. 

Interested  Parties 

Comments:  A  definition  of  "interested 
party"  was  added  to  the  proposed 
revised  regulations.  Language 
concerning  notification  and 
participation  of  interested  parties  was 
added  to  and/or  clarified  in  §83.9, 
Notification,  §  83.10,  Processing  of  the 
dociunented  petition,  and  §  83.11. 
Independent  review,  reccMisideration 
and  final  action  (sections  renumbered). 
Some  commenters  approved  of  these 
changes.  Yet,  numerous  others  strongly 


objected  to  third  parties  having  an 
opportunity  to  participate  in  and 
comment  on  acknowledgment  petitions. 
Particular  concern  was  e}q>ressed  that 
interested  parties  might  be  able  to  delay 
the  effective  date  of  an  acknowledgment 
determination  without  sufficient  reason. 
Several  commenters  were  concerned 
that  third  party  information  mi^t  be 
considered  in  advance  of  consideration 
of  a  petition.  Conversely,  several 
commenters  wanted  language  to  insure 
that  recognized  tribes  affected 
potentially  by  a  petition  be  notified  and 
nave  an  opportunity  to  comment. 

Response:  Interested  parties     - 
participate  fully  in  the  acknowledgment 
process  under  the  present  regulations. 
None  of  the  changes  made  in  the 
proposed  revised  regulations  reflected 
an  increase  in  their  role.  It  is  neither 
necessary  nor  appropriate,  in  the 
Department's  view,  to  prohibit  the 
participation  of  third  parties.  In 
particular,  the  Department's  position  is 
that  parties  which  may  have  a  l^al  or 
property  interest  in  a  decision,  such  as 
recognized  tribes  or  non-Indian 
governmental  units,  must  be  allowed  to 
participate.  Other  parties,  such  as 
scholars  with  a  knowledge  of  the  history 
of  a  petitioning  group,  often  are  able  to 
contribute  valuable  information  not 
otherwise  available.  It  has  been  our 
experience  that  this  material  is  most 
often  favorable  to  petitioners.  Thus, 
participation  of  such  interested  parties 
is  both  appropriate  and  useful. 

The  Department  agrees  that  third 
parties  without  a  significant  property  or 
legal  interest  in  a  determination  should 
not  be  permitted  to  participate  without 
limit.  Therefore,  the  definition  of 
interested  party  has  been  revised  to  refer 
to  third  parties  with  a  significant 
property  or  legal  interest.  A  separate 
phrase  informed  party,  has  been  defined 
in  §  83.1  to  refer  to  all  other  third 
parties.  Language  throughout  the 
regulations  has  been  revised  to  reflect 
this  distinction.  The  revised  and 
additional  definitions  should  be  read 
together  with  the  language  of  §  83.11.  on 
reconsideration,  and  the  new  language 
in  paragraph  83.10(i)  concerning  a 
formal  meeting  after  a  proposed  finding 
to  review  the  bases  of  tne  determination. 
These  revisions  limit  to  petitioners  and 
interested  parties  the  right  to  initiate 
requests  for  a  formal  meeting  or  for 
reconsideration.  The  Assistant  Secretary 
and  the  Interior  Board  of  Indian  Appeals 
(IBIA),  respectively.  wUl  determine 
which  third  parties  qualify  as  interested 
parties  in  the  formal  meeting  and  the 
process  for  review  of  requests  for 
reconsideration. 

Language  has  been  added  to  §  83.9(b) 
to  provide  that  recognized  tribes  and 


petitioners  that  can  be  identified  as 
being  affected  by  or  having  a  possible 
interest  in  a  petition  determination  *vill 
be  notified  of  the  opportunity  to 
comment.  Such  tribes  and  petitioners 
will  be  considered  interested  parties. 

A  requirement  that  third  parties  who 
comment  on  a  proposed  finding  or  a 
final  determination  must  provide  copies 
of  their  comments  to  the  petitioner  as 
well  as  to  the  Department  was  already 
included  in  the  proposed  revised 
regulations  (§83.10(i)  and  §  83.11(b)  as 
renumbered  here).  In  order  to  externl 
notification  requirements  to  all  stages  of 
the  process,  language  has  been  added  to 
§83.10(0  requiring  the  Department  to 
notify  petitioners  of  comments  received 
from  third  parties  before  active 
consideration  begins.  Infcmnation 
received  ftxjm  third  parties  will  not  be 
considered  by  the  Department  until  a 
petition  is  placed  under  active 
consideration. 

Section-by-Section  Review 

Introduction:  Comments  relating  to 
specific  sections,  not  already  discussed 
in  connection  with  the  general  issues 
reviewed  above,  are  reviewed  below  oa 
a  section-by-section  basis.  Because  a 
new  section,  83.8,  has  been  added, 
previous  sections  83.&-12  have  been 
renimibered  as  §  83.9-13. 

Throughout  the  body  of  the 
regulations,  minor  changes  have  been 
made  in  the  text.  These  are  solely  for  the 
purposes  of  clarity  and  ease  of  reading 
and  have  no  intended  change  in 
meaning.  All  revisions  which  are 
intended  to  change  the  acknowledgment 
process  have  been  separately  noted. 

Section  83.1    Definitions 

Introduction:  Comments  on  many  of 
the  most  important  definitions  have 
been  incorporated  with  the  criteria  with 
which  they  are  associated.  These 
comments  are  discussed  below  in  §  83.7. 
Comments  on  other  definitions  are 
reviewed  here. 

Continental  United  States 

Comment:  A  definition  of  continental 
United  States  was  added  to  the 
proposed  revised  regulations  to  make  it 
clear  that  the  regulations  apply  to 
Alaska.  The  preamble  to  the  proposed 
revised  regulations  further  stated  that 
the  Bureau  would  consider  whether  it 
was  appropriate  to  develop  a  modified 
acknowledgment  process  to  apply  to 
Alaska  organizations  wishing  to  be 
included  on  the  Federal  Regirter  Ust  of 
recognized  tribes.  One  commenter 
strongly  supported  the  establishment  of 
a  modified  acknowledgment  process  for 
Alaska. 
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Response:  Many  Federal  statutes 
passed  since  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA)  (43  U.S.C 
1601  et  seq.)  have  defined  Indian 
"tribe"  to  include  the  corporations 
established  pursuant  to  ANCSA.  Thus, 
the  Federal  Register  list  of  tribes 
recognized  and  eligible  for  services  was 
expanded  to  include  ANCSA  corporate 
(mtities  (see  53  FR  52829,  at  52832, 
December  29, 1988).  The  ANCSA 
coroorations,  while  eligible  for  services 
an  though  they  were  "tribes"  because 
Congress  expressly  included  them  in  the 
statutory  definition  of  "tribes,"  are  not 
tribes  in  the  historical  or  political  sense. 

rhe  inclusion  of  non-tribal  entities  on 
the  1988  Alaska  entities  list  departed 
from  the  intent  of  25  CFR  83.6(b)  and 
created  a  discontinuity  from  the  list  of 
tribal  entities  in  the  contiguous  48 
states.  On  October  21, 1993.  a  Notice 
identifying  tribal  entities  in  Alaska  as 
well  as  the  contiguous  48  states  was 
published  in  the  Federal  Register  (58 
FR  54364)  to  clarify  that  the  villages  and 
regional  tribes  are  not  simply  eligible  for 
services,  or  recognized  as  tribes  for 
certain  narrow  ptupose^.  Rather,  the 
Alaska  villages  nave  the  same 
governmental  status  as  other  federally 
acknowledged  tribes  by  virtue  of  their 
status  as  Indian  tribes  with  a 
govemment-to-govenunent  relationship 
with  the  United  States;  are  entitled  to 
the  same  protection,  immimities,  and 
privileges  as  other  acknowledged  tribes; 
have  the  right,  subject  to  general 
principles  of  Federal  Indian  law,  to 
exercise  the  same  inherent  and 
delegated  authorities  available  to  other 
tribes;  and  are  subject  to  the  same 
limitations  imposed  by  law  on  other 
tribes.  •  The  publication  of  the  new  tribal 
entities  list  resolves  the  primary 
questions  relating  to  Alaska  which  led 
to  the  consideration  of  adopting  a 
possible  modified  acknowledgment 
process  for  Alaska  (see  56  FR  47320,  at 
47321,  September  18,  1991). 
Accordingly,  a  modification  now  of  the 
acknowledgment  process  to  address  the 
special  circumstances  in  Alaska  is 
unwarranted. 

Continuous  and  Historical 

Comments:  Conunenters  generally 
approved  of  the  addition  of  language 
providing  that  petitioners  need  only 
trace  continuity  as  a  tribe  back  to  the 


>  SoL  Op.  M-36.975  concluded,  construing 
general  principles  of  Federal  Indian  law  and 
ANCSA,  that  "notwithstanding  the  potential  that 
Indian  country  still  exists  in  Alaska  in  certain 
limited  cases.  Congress  has  left  little  or  no  room  for 
tribe*  in  Alaska  to  exercise  govermnental  authority 
over  land  or  nonmembers"  M- 36,975  at  108.  That 
portion  of  the  opinion  is  subject  to  review,  but  has 
not  been  withdrawn  or  modified. 
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point  where  contact  with  non-Indians 
was  s  istained.  This  provision  was 
aimec  at  eliminating  possible  problems 
cause  1  by  the  often  sporadic  and  pK>orly 
docui  tented  nature  of  initial  contacts. 
Sever  J  commenters  were  concerned 
that  tl  le  revised  definition  might  lead  to 
recogi  dtion  of  recently  formed  groups. 
Other  >  felt  that  the  change  would 
elimii  late  Eastern  groups  whose  early 
cultui  9  and  government  had  been 
destrc  yed. 

Res  jonse:  A  separate  definition  of 
sustaj  led  contact  has  been  created  by 
restat  ng  language  incorporated  in  the 
defini  tion  of  "historical"  in  the 
propc  sed  revised  regulations.  The 
revise  d  and  added  definitions 
conce  ming  "historical,"  "continuous" 
and  "i  lustained  contact"  reflect  the 
currei  it  administrative  practice  in 
imple  renting  the  present  regulations. 
They  lo  not  increase  the  burden  of 
demo  istrating  historical  continuity  for 
Eastei  n  groups.  The  definition  would 
not  p<  rmit  recently  formed  groups  in 
areas  Arith  long-standing  non-Indian 
settle:  aent  and/or  governmental 
presei  ice  to  claim  historical  existence  as 
atrilH . 

Eurof  ean 

Coi  unent:  Comments  were  received 
E  LU-opean  is  an  inappropriate  term 
describe  many  of  the  peoples  that 
societies  first  came  into  contact 


that 
to 

Indian 
with. 


been 


ni>t 


did 
the 
adde( 


Rei  oonse: 


r.  The  term  non-Indian  has 
ubstituted  for  European  in  the 
defin  dons  of  continuous,  historical  and 
sustai  aed  contact. 


India  i  Group 

Revision:  Because  the  term  "Indian" 
clearly  cover  Alaskan  groups, 
"Alaska  Native"  has  been 
to  this  definition. 


tem 


India  i  Tribe 

Re\  ision:  Because  the  term  "Indian" 
did  n  It  clearly  cover  acknowledged 
Alask  ui  tribal  entities,  the  terms  Alaska 
Nativ  >  and  villages  have  been  added  to 
this  (Bfinition. 


Indigenous 

Re 
with 


Re^sion:  For  clarity  and  consistency 
portions  of  the  regulations 
refen  ng  to  sustained  historical  contact, 
this  c  jfinition  has  been  revised  to  refer 
to  the  tribe's  "territory  at  the  time  of 
susta  ned  contact,"  rather  than  its 
aboi  ginal  range.' 

Triba  Roll 

Coi  iments:  One  commenter  objected 
to  the  requirement  for  "active"  consent 
to  me  nbership  while  another  supported 
it. 


Response:  This  definition  was  added 
in  the  proposed  revised  regulations  to 
provide  a  specific  definition  of  tribal 
roll  for  the  purposes  of  these  regulations 
only.  The  intent  of  the  regulations  is  to 
acknowledge  tribes  that  are  in  fact 
politically  autonomous  of  other  Indian 
tribes.  We  believe  that  in  order  to  meet 
this  intent,  a  tribal  roll,  which  here 
refers  to  a  roll  made  by  a  recognized 
tribe,  must  clearly  reflect  the  existence 
of  a  bilateral  political  relationship 
between  the  individuals  listed  and  their 
tribe.  The  definition  has  been  revised, 
however,  to  require  that  the  individual 
have  "affirmatively  demonstrated" 
consent  rather  than  "actively 
consented"  to  membership.  This  will 
make  it  clearer  that  a  variety  of  actions 
may  constitute  evidence  that  an 
individual's  listing  on  a  roll  reflects  the 
existence  of  a  bilateral  political 
relationship  with  the  tribe. 

Undocumented  Letter  Petition 

Comments:  Comments  indicated  some 
continued  confusion  between  the  status 
of  an  undocumented  letter  petition  and 
a  documented  petition.  The  forr>er  was 
defined  in  the  proposed  revised 
regulations  as  a  letter  or  resolution  to 
the  Assistant  Secretary-Indian  Affairs 
indicating  that  an  Indian  group  was 
requesting  acknowledgment  as  a  tribe. 
The  latter  was  defined  as  containing  the 
necessary  evidence  for  such  a  request  to 
be  evaluated.      • 

Response:  The  term  letter  of  intent 
has  been  substituted  for  undocumented 
letter  petition  in  the  definitions  section 
and  throughout  the  regulations.  This 
change  more  clearly  distinguishes 
between  a  group  which  has  merely 
requested  acknowledgment  and  one 
which  has  provided  the  evidence 
necessary  to  review  such  a  request. 
Hopefully,  the  change  will  eliminate 
confusion  concerning  the  status  of 
groups  seeking  acknowledgment. 

Section  83.3    Scope 

Section  83.3(a) 

Comment:  The  meaning  of  the  phrase 
"ethnically  identifiable"  was 
questioned.  The  exclusion  from  the 
proposed  revised  regulations  of  the 
phrase  "culturally  identifiable"  was  also 
questioned. 

Response:  The  phrase  "ethnically 
identifiable"  has  been  eliminated 
because  it  caused  some  confusion  and 
does  not  contribute  to  the 
implementation  of  the  regulations. 
"Culturally  identifiable"  was  previously 
eliminated  because  the  regulations  do 
not  require  that  a  successful  petitioner 
be  culturally  different  from  non-Indians. 
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Section  83.3(g) 

Comments:  This  section  provides  that 
petitioners  under  active  consideration 
when  revised  regulations  become 
effective  may  choose  either  to  continue 
under  the  present  regulations  or  come 
under  the  revised  regulations.  One 
commenter  objected  to  allowing  a  shift 
if  a  proposed  finding  had  already  been 
issued  and  another  objected  to  allowing 
any  choice  at  all.  Most  of  the  comments 
concerned  providing  access  to  the 
Interior  Board  of  Indian  Appeals  (IBIA) 
review  process  in  §83.11.  Commenters 
argued  that  even  if  the  petitioner  chose 
to  be  reviewed  under  the  present 
regulations,  they  should  have  access  to 
the  new  appeal  process.  It  was  also 
suggested  that  petitioners  whose  cases 
were  already  decided  under  the  existing 
regulations  be  allowed  access  to  the 
IBIA  process. 

Response:  The  Department  thinks  it 
unlikely  that  the  old  regulations  will  be 
chosen  by  petitioners  under  active 
consideration.  However,  the  comments 
underscored  some  procedural 
complications.  Thus,  language  has  been 
added  to  specify  that  the  transition  rules 
apply  at  any  stage  of  active 
consideration,  including 
reconsideration.  Language  has  also  been 
added  to  allow  petitioners  presently 
under  active  consideration  to  request  a 
suspension  of  consideration  in  order  to 
modify  their  petition.  In  addition,  the 
regulations  have  been  revised  to  allow 
groups  choosing  the  original  regulations 
to  nonetheless  use  the  IBIA  process, 
since  the  Oepartment's  pohcy  is 
presently  to  utilize  the  IBIA  to  conduct 
an  independent  review  of  requests  for 
reconsideration. 

No  provision  is  being  made,  however, 
to  allow  already  completed  decisions  to 
be  reopened,  since  this  would  constitute 
repetitioning.  Repetitioning  by 
petitioners  for  which  a  final  decision 
has  become  effective  is  prohibited  by 
§83.10(p). 

It  is  anticipated  that  groups  ready  for 
active  consideration  but  not  yet  being 
considered  may  wish  to  withdraw  their 
petitions  for  further  work.  Such 
petitions  would  be  removed  from  the 
priority  register  established  under 
§  83.10(d). 

Comment:  Two  commenters  requested 
clarification  on  what  procedures  would 
apply  if  a  court  were  to  vacate  or 
otherwise  return  a  decision  for 
reconsideration. 

Response:  Provisions  would  be  made 
regarding  what  procedures  should  be 
followed  on  an  individual  basis 
depending  on  the  specific  court  ruling. 
Because  the  coiut  would  be  expected  to 
provide  guidance  for  each  case  of  this 


type,  no  general  provisions  can  be 
included  in  the  regulations. 

New  Issues 

Comment:  One  commenter  requested 
that  the  regulations  bar  consideration  of 
petitioners  declared  by  a  Federal  court 
not  to  exist  as  tribes,  if  the  United  States 
and  a  recognized  tribe  were  a  party  to 
the  decision. 

Response:  It  would  be  inappropriate 
to  put  a  blanket  prohibition  in  the 
regulations.  Whether  the  United  States 
is  barred  by  past  court  decisions  from 
acknowledging  a  petitioner  would 
depend  on  the  particular  circiunstances 
of  a  given  decision.  In  such  cases,  the 
Department  would  undertake  a  legal 
review  which  would  not  require 
regulatory  language  to  be  effective. 

Sertjon  83.4    Filing  a  Letter  of  Intent 

Revision:  Language  has  been  added  to 
clarify  that  even  though  in  most 
instances  a  letter  of  intent  will  be  filed 
first,  a  petitioner's  letter  of  intent  may 
be  filed  at  the  same  time  and  as  part  of 
its  documented  petition. 

In  addition,  the  language  requiring 
that  a  letter  of  intent  be  signed,  dated, 
and  produced  by  a  petitioner's 
governing  body  has  been  moved  from 
the  definition  in  §83.1  to  this  section  as 
paragraph  83.4(c). 

Section  83.5    Duties  of  the  Department 
Section  83.5(a) 

Comments:  The  proposed  revised 
regulations  changed  the  requirement  for 
publication  of  a  list  of  recognized  tribes 
in  the  Federal  Register  bom  annually  to 
periodically,  as  deemed  necessary. 
Commenters  objected  that  this  change 
made  the  requirement  too  indefinite  and 
that  regular  publication  was  necessary 
so  that  other  Federal  agencies  would 
clearly  know  the  status  of  tribes. 

Response:  While  the  Department 
believes  annual  publication  is 
unnecessary,  we  agree  that  some  regular 
schedule  is  appropriate.  Consequently 
this  section  has  been  revised  to  provide 
for  publication  at  least  every  three  years, 
and  more  frequently  if  deemed 
necessary. 

Comments:  Comments  were  received 
requesting  that  the  Department  specify 
as  part  of  the  publication  of  the  Ust  of 
recognized  tribes  that  Alaska  Native 
villages  have  the  status  of  historic  tribes. 
This  would  include  both  those  villages 
on  lists  published  under  the  previous 
regulations  and  on  the  lists  published  in 
the  fiititfe  under  the  current  regulations. 

Response:  As  already  indicated,  on 
October  21, 1993,  the  Assistant 
Secretary— Indian  Afbirs  published  a 
Notice  in  the  Federal  Register  (58  FR 


54364)  listing  the  recognized  tribal 
entities  in  the  contiguous  48  states  and 
Alaska  and  clarifying  the  status  of 
Alaska  Native  villages. 

Comments:  Many  comments  stated 
that  the  revised  regulations  could  be 
used,  or  were  intended  to  be  used,  to 
review  tribes  already  on  the  list  of 
recognized  tribes  to  determine  whether 
they  should  continue  to  be  recognized. 

Response:  This  is  an  erroneous  and 
unwarranted  interpretation  of  the 
proposed  revised  regulations.  The 
Department  has  no  authority  to  use 
these  regulations  to  review  the  status  of 
already  recognized  tribes  and  no 
intention  of  doing  so.  Both  the  current 
and  the  proposed  revised  regulations 
declare  under  §  83.3(b)  that  presently 
acknowledged  tribes  cannot  be 
acknowledged  under  these  regulations. 
The  intent  of  this  is  that  presently 
acknowledged  tribes  not  be  reviewed 
under  the  acknowledgment  process. 

Section  83.5(b) 

Comments:  Comments  generally 
approved  of  the  issuance  of  revised 
guidelines,  as  a  way  to  clarify  the 
requirements  for  preparation  and 
evaluation  of  petitions.  Some 
commenters  were  afraid  that,  because  of 
the  provision  for  periodic  updating,  the 
guidelines  would  be  used  as  a  way  to 
modify  the  regulations  without  public 
comment.  Some  comments  on 
definitions  wanted  key  terms  such  as 
"significant"  and  "substantial"  defined 
in  the  regulations  rather  than  in  the 
guidelines. 

Response:  The  purpose  of  the 
guidelines  is  to  clarify  and  explain  more 
precisefy  the  kinds  of  evidence* 
necessary  for  |>etitions  as  well  as  the 
administrative  procedures  for  reviewing 
petitions.  It  is  not  possible  to  include  in 
the  regulations  a  definition  of  all  of  its 
terms  or  a  complete  exposition  of  all 
forms  of  possible  evidence  to 
demonstrate  that  the  acknowledgment 
criteria  have  been  met.  The  provision 
for  updating  guidelines  reflects  the 
desire  of  the  Department  to  continue  to 
improve  its  technical  assistance  to 
petitioners.  The  revised  guidelines  will 
allow  for  response  to  petitioner's 
questions  and  provide  advice  on  cases 
or  problems  which  have  not  been  dealt 
with  previously.  The  guidelines  caiuiot 
be  used  to  mo<^fy  the  regulations. 

Language  has  been  added  to  clarify 
the  nature  of  the  guidelines,  by  stating 
explicitly  that  they  will  include  an 
explanation  of  the  meaning  of  the 
criteria  and  the  types  of  evidence 
necessary  to  meet  them. 
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New  Provision 

Comments:  Several  commenters 
objected  to  the  deletion  of  a  provision 
to  notify  unrecognized  groups  of  the 
opportunity  to  petition.  It  was 
recommended  ihat  because  the 
proposed  changes  in  the  regulations  are 
so  extensive,  the  Department  should 
notify  petitioners  and/or  potential 
petitioners  of  the  revised  regulations. 

Response:  A  new  section,  83.5(f),  has 
been  added  to  provide  for  the 
notification  of  petitioners  when  the 
revised  regulations  become  effective.  It 
is  our  view  that  it  is  not  necessary  to 
further  notify  groups  which  have  not 
petitioned  that  the  regulations  have 
been  modified  even  if  they  may  be 
aware  of  the  acknowledgment  process. 
That  information  can  be  provided  when 
a  letter  of  intent  is  submitted. 

Section  83.6    General  Provisions  for  the 
Documented  Petition 

Section  83.6(a) 

Comment:  Several  commenters 
interpreted  the  word  "comprehensive" 
in  characterizing  petitions  as  a 
requirement  that  all  possible  evidence 
be  supplied. 

Response:  The  term  "comprehensive" 
was  used  to  mean  that  the  petition 
should  contain  evidence  concerning  all 
necessary  aspects  of  the  regulations. 
Because  of  objections  to  this  term,  the 
language  was  changed  to  require 
"detailed,  specific"  evidence. 

i?evision:  The  paragraph  previously 
numbered  83.6(e)  concerning  previous 
Federal  acknowledgment,  has  been 
reorganized  and  augmented  and  now 
appears  as  a  separate  section,  §  83.8. 

Section  83.6(0 

This  is  a  new  paragraph  which  makes 
explicit  that  the  regulations  apply  not 
only  to  tribes  which  have  existed 
historically  as  a  single  entity,  but  also  to 
tribes  which  are  the  result  of  the 
historical  combination  of  several  tribes 
or  subunits  into  a  single  political  entity. 
Language  to  this  effect  was  added  to 
criterion  (b)  in  the  proposed  revised 
regulations.  That  language  in  criterion 
(b)  has  been  replaced  by  this  general 
provision.  Similar  language  appears  in 
criterion  (e)  of  the  present  regulations 
and,  for  reasons  of  clarity,  has  been  left 
in  that  criterion  statement. 

Section  83. 7    Mandatory  Criteria  for 
Federal  Acknowledgpient 

Section  83.7(a) 

Comments:  There  were  many 
comments  that  this  criterion  was  unfair, 
burdensome  and  unnecessary.  Strong 
concerns  were  raised,  particularly 
regarding  historical  identification  of 


grou  >s  in  the  South,  that  racial 

prej)  dice,  poverty,  and  isolation  have 

resu  ted  in  either  a  lack  of  adequate 

recoi  ds  or  records  which  unfairly 

char  icterized  Indian  groups  as  not  being 

Indit  n.  One  commenter  considered  the 

crite  ion  unnecessary  because  the 

Indi)  n  character  of  a  group  should  be 

estat  lished  adequately  by  the 

requ  rement  under  criterion  83.7(e)  to 

shov  Indian  ancestry,  and  under  criteria 

83. 7  b)  and  (c)  to  show  continuity  of 

triba  community  and  political 

infill  nice. 

Re  sponse:  The  requirement  for 
cont  nued  identification  complements 
crite  ia  (b),  community,  (c),  political 
infill  ence,  and  (e),  descent  from  a 
histc  rical  tribe.  The  criterion  is 
intei  ded  to  exclude  from 
ackn  swledgment  those  entities  whidi 
have  only  recently  been  identified  as 
bein  ;  Indian  or  whose  Indian  identity  is 
base  1  solely  on  self-identification. 

Tt  e  criterion  for  continued 
iden  ification  has  been  revised  to  reduce 
the  I:  urden  of  preparing  petitions,  as 
well  as  to  address  problems  in  the 
histc  rical  record  in  some  areas  of  the 
couB  try.  The  requirement  for 
subs  antially  continuous  external, 
iden  ification  has  been  reduced  to 
requ  re  that  it  only  be  demonstrated 
sinci  1900.  This  avoids  some  of  the 
prob  ems  with  historical  records  in 
earli  sr  periods  while  retaining  the 
requ  rement  for  substantially 
cont  nuous  identification  as  Indian.  To 
furtl  er  address  the  question  of  use  of 
hist(  rical  records,  language  has  been 
addf  d  to  this  criterion  to  make  explicit 
that  he  existence  of  historical  records 
denying  the  Indian  character  of  a  group 
will  not  be  considered  definitive 
evidence  that  the  group  does  not  meet 
this  criterion.  In  applying  the  present 
acknowledgment  regulations,  records 
denying  the  Indian  character  of  a  group 
hava|  not  been  considered  definitive, 
particularly  where  there  is  evidence  that 
the  ifecords  have  been  influenced  by 
racit  1  bias,  and  where  other,  reliable 
reco;  ds  affirming  the  group's  Indian 
iden  ity  have  also  been  available. 

Cc  mments:  Few  changes  were  made 
in  th  is  paragraph  in  the  proposed 
revij  8d  regulations.  For  consistency,  the 
won  "repeated"  was  added  to  several 
of  th }  descriptions  of  specific  evidence 
to  bfl  used  to  meet  the  criterion.  While 
most  commenters  viewed  these 
descriptions  as  useful,  they  felt  that 
addilion  of  the  term  "repeated"  might 
be  t^en  to  mean  that  repeated 
demtnstration  over  time  was  required 
for  each  kind  of  external  identification. 

Rt  sponse:  The  intent  of  the  paragraph 
is  to  outline  the  kinds  of  evidence 
whi(  h  may  be  used  in  combination  to 


demonstrate  substantially  continuous 
identification.  Ln  response  to  the 
comrpents,  the  term  "repeated"  has 
been  taken  out  of  the  descriptions,  since 
the  basic  criterion  language  clearly 
indicates  that  consistent  identification 
by  outsiders  is  required. 

State  and  regional  organizations  have 
been  added  to  §  83.7(a)(7)  to  better 
reflect  the  range  of  Indiiao  organizations 
which  may  provide  external 
identification. 

The  criterion  language  has  been 
revised  to  state  that  the  kinds  of 
evidence  specified  "may"  rather  than 
"shall"  be  used  to  demonstrate 
substantially  continuous  Indian 
identity.  This  has  been  done  to  reflect 
explicitly  how  this  criterion  has  been 
applied  underthe  present  regulations, 
as  well  as  to  maintain  consistency  with 
the  lists  of  evidence  provided  for  other 
criteria,  which  are  not  mandatory. 

Comment:  One  commenter  stated  that 
the  criterion  should  require 
identification  as  an  Indiian  tribe,  not  just 
as  an  Indian  entity. 

Response:  The  Department  feels  there 
is  no  need  to  revise  the  criterion  in  this 
manner.  The  criterion  serves  to  establish 
the  Indian  identification  as  a  group,  but 
does  not  determine  the  character  of  that 
group.  Tribal  character  is  determined  by 
the  other  criteria. 

Section  83.7(b) 

Introduction:  A  Ust  of  specific 
evidence  that  can  be  used  to 
demonstrate  this  criterion,  including 
evidence  considered  sufficient  in  itself, 
has  been  added  to  this  criterion.  This 
provides  a  clearer  explanation  of  the 
meaning  of  the  criterion  and  associated 
definitions,  and  of  the  burden  required 
to  demonstrate  this  criterion. 

Comments:  Criterion  (b), 
demonstration  of  community,  and  the 
associated  definition  of  community  in 
§  83.1,  were  substantially  revised  in  the 
proposed  revised  rule.  TTie  revision 
omitted  an  apparently  implied 
requirement  that  a  group  live  in  a 
geographical  community  in  order  to 
demonstrate  that  this  criterion  was  met. 
The  revised  definition  effectively 
requires  a  showing  that  substantial 
social  relationships  and/or  social 
interaction  are  maintained  widely 
within  the  membership,  i.e.,  that 
members  are  more  than  simply  a 
collection  of  Indian  descendants,  and 
that  the  membership  is  socially  distinct 
from  non-Indians. 

Several  commenters  applauded  the 
omission  of  a  geographical  or  territorial 
requirement  as  better  reflecting  the 
circumstances  of  unrecognized  tribes  in 
some  parts  of  the  country.  Two 
commenters  objected  on  the  groimds 
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that  a  tribe  cannot  exist  without  a 
territorial  basis. 

Response:  The  omission  of  a 
geographical  requirement  reflects 
"Current  practices  in  interpreting  the 
regulations  and  recognizes  that  tribal 
social  relations  may  be  maintained  even 
though  members  are  not  in  close 
geographical  proximity.  It  focuses  on 
the  essential  requirement  that  such 
relationships  exist  to  a  significant 
degree.  The  change  has  been  made  so 
that  the  definition  of  community  could 
encompass  all  forms  of  social 
interaction  and  not  just  the  traditional 
circumstances  where  a  tribe  lived  on  a 
separate  landbase.  It  also  takes  into 
account  the  historical  difficulties  and 
limitations  which  may  have  made  it 
impossible  for  unrecognized  groups  to 
maintain  a  separate  geographical 
community.  The  revised  criterion  does 
not  eliminate  the  possibility  that 
geographical  concentrations  may 
provide  direct  or  supporting  evidence 
concerning  the  existence  of  a 
community.  The  statements  of  specific 
evidence  added  to  the  criterion  state 
explicitly  that  the  existence  of  an 
exclusive  territorial  area  is  strong 
evidence  that  a  community  exists, 
because  it  indicates  that  significant 
social  relationships  are  being 
maintained.  Thus,  the  use  of 
geographical  evidence  remains  an 
option,  but  not  a  requirement. 

Comment:  Several  commenters 
maintained  that  the  existing  regulations 
only  required  a  showing  that  members 
were  sufficiently  concentrated 
geographically  to  allow  the  possibility 
that  they  could  maintain  social  and 
poUticai  relationships,  without  having 
to  show  that  such  relationships  actually 
existed.  They  maintained  that  a 
requirement  to  demonstrate  that  social 
relationships  actually  exists  represents  a 
change  in  the  regulations. 

Response:  This  view  misinterprets  the 
definition  of  community  in  the  present 
regulations.  The  revision  does  not 
constitute  a  change  in  meaning.  It  is 
consistent  with  the  intent  of  the 
regulations  and  with  the  legal 
precedents  underlying  the  regulations, 
which  require  demonstration  of  the 
social  solidarity  of  the  tribe.  It  is  also 
consistent  with  all  acknowledgment 
decisions  made  under  the  existing 
regulations.  These  determinations  have 
required  evidence  that  significant  social 
interaction  and/or  social  relationships 
are  actually  maintained  within  the 
petitioner's  membership. 

Comments:  Two  commenters 
maintained  that  the  revised  definition 
adds  a  new  requirement  that  "social 
boundaries"  be  shown. 


Response:  Distinctness  is  an  essential 
requirement  for  the  acknowledgment  of 
tribes  which  are  separate  social  and 
political  entities.  The  existing  criterion, 
and  the  revised  one,  both  call  for  the 
community  to  be  distinct  bom  non- 
Indians.  It  is  thus  not  a  new 
requirement.  The  definition  of 
"community"  in  the  present  regulations 
does  not  provide  a  definition  of 
"distinct."  The  definition  in  the  revised 
regulations  merely  adds  language  that 
defines  "distinct." 

Further,  sharp  social  distinctions  have 
been  treated  under  the  present 
regulations  as  strong  evidence  of 
cohesion  within  a  community,  since 
they  have  the  effect  of  strengAening 
social  interaction  and  relations  within  a 
group.  Language  to  this  effect  has  been 
added  to  criterion  (b),  as  part  of  the 
examples  of  evidence  which  may  be 
used  to  demonstrate  the  criterion.  Sharp 
social  distinctions  include  patterns  of 
discrimination  where  members  of  a 
group  are  excluded  or  limited  in  their 
participation  in  the  institutions  of  the 
larger  society.  While  the 
acknowledgment  regulations  do  not 
require  that  such  sharp  distinctions 
exist,  they  do  require  that  some 
distinction  be  shown.  Distinctions  may 
also  be  maintained  by  the  group  itself, 
and  not  imposed  by  outsiders.  In  order 
to  clarify  the  intent  of  the  definition  of 
community  it  has  been  modified  to 
indicate  that  social  distinction  is  the  key 
element  in  the  second  part  of  the 
definition. 

Comments:  The  proposed  revised 
regulations  added  language  to  criterion 
(b)  making  it  explicit  that  commimity 
must  be  demonstrated  historically  as 
well  as  presently.  This  language  reflects 
the  interpretation  of  the  original 
regulations  used  in  previous 
acknowledgment  decisions. 

Demonstration  of  continuity  of  a 
historical  community  is  necessary  in 
order  to  meet  the  intent  of  the 
regulations  that  continuity  of  tribal 
existence  is  the  essential  requirement 
for  acknowledgment.  In  addition, 
political  authority  cannot  be 
demonstrated  without  showing  that 
there  is  a  community  within  which 
political  influence  is  exercised. 

Some  comments  approved  the 
inclusion  of  this  language.  Others 
opposed  it  as  an  escalation  of 
requirements.  These  latter  commenters 
further  saw  this  revision  and  the  revised 
definition  of  community  as  requiring  a 
demonstration  of  specific  details  of 
interactions  in  the  historical  past,  and 
thus  as  creating  an  impossible  burden. 
They  also  viewed  the  requirement  to 
demonstrate  historical  distinctness  of 
community  as  adding  a  new  research 


burden,  that  of  "reconstructing  social 
boundaries." 

Response:  A  detailed  description  of 
individual  social  relationships  has  not 
been  required  in  past  acknowledgment 
decisions  where  historical  community 
has  been  demonstrated  successfully  and 
it  is  not  required  here.  The  descriptions 
of  specific  kinds  of  evidence  to 
demonstrate  community  make  clear  that 
detailed  sociological  reconstructions  are 
not  required.  That  is.  historical 
community  may  be  demonstrated  by 
other  means  such  as  by  showing  distinct 
territorial  areas  occupied  by  the  group, 
strong  patterns  of  intermarriage  within 
the  group,  etc.  Further,  the  language 
added  to  §  83.6  clarifies  that  the  nature 
and  limitations  of  the  historical  record 
will  be  taken  into  account. 

No  requirement  is  intended,  nor  has 
one  been  imposed  in  past  decisions,  to 
demonstrate  "social  boundaries"  in  the 
sense  of  a  detailed  description  of  social 
interaction.  In  fact,  however,  since 
much  of  the  historical  data  on 
unacknowledged  groups  is  provided  by 
outsiders  to  a  group,  information  on 
social  distinction  is  often  more  readily 
available  in  historical  sources  than  is 
information  on  the  internal  wordings  of 
a  group. 

Comment:  Several  commenters 
objected  to  the  use  of  the  word 
"predominant"  in  the  definition  of 
community,  rather  than  the  term 
"substantial"  as  used  in  the  previous 
definition.  However,  at  least  one 
commenter  viewed  the  use  of 
"predominant"  as  essential  to  insure 
that  most  of  the  group  had  significant 
social  contact  with  each  other. 

Response:  The  two  terms  appear  in 
the  contexts  of  two  difl^erent  definitions 
of  community.  The  old  definition 
implied  a  geographic  community,  while 
the  revised  one  focuses  on  the  social 
character  of  the  community.  The  term 
"predominant"  is  used  to  state  a 
requirement  that  at  least  half  of  the 
membership  maintains  significant  social 
contact  with  each  other.  The 
Department  considers  this  is  a 
reasonable  standard  for  defining  an 
Indian  commu^y  eligible  for 
acknowledgment.  Therefore,  the  term 
has  been  retained. 

Comment:  Several  individuals 
pointed  out  that  retention  of  the 
language  "distinct  from  other 
populations  in  the  area"  implied  a 
geographical  requirement,  even  though 
this  was  eliminated  elsewhere. 

Response:  We  agree,  so  this  language 
has  been  eliminated. 

Comments:  Some  commenters  felt 
that  having  both  criteria  (b)  and  (c)  was 
redundant,  at  least  for  the  historical 
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periods,  since,  in  their  view,  one 
implied  the  other. 

Response:  While  the  two  criteria  are 
interlinked,  they  are  not  identical 
Previous  aciaiowledgnient  decisions 
have  delineated  the  relati<Hiship 
between  these  two  criteria.  Rather  than 
eliminate  one  of  the  criteria,  a 
description  of  how  one  can  be  used  in 
some  circumstances  as  evidence  to 
demonstrate  the  other  is  included  in  the 
new  descriptions  of  specific  evidence 
which  may  be  used  to  demonstrate  these 
criteria.  Contrary  to  the  comments 
received,  commtmity  is  often  easier  to 
demonstrate  historically  than  is  political 
influence. 

Revision:  To  conform  with  the 
changes  in  criterion  (a),  the  language 
"viewed  as  American  Indian"  has  been 
eliminated.  The  language  was 
essentially  redundant  with  the 
requirement  of  criterion  (a)  for 
identification  of  the  group  as  an  Indian 
entity. 

Section  83.7(c) 

Introduction:  A  list  of  specific 
evidence  that  can  be  used  to 
demonstrate  this  criterion,  including 
evidmice  considered  sufficient  in  itself, 
has  been  added  to  this  criterion.  This 
addition  provides  a  clearer  explanation 
of  the  meaning  of  the  criterion  and 
associated  definitions,  and  of  the 
burden  required  to  demonstrate  this  key 
criterion. 

Comment:  The  present  regulations  do 
not  provide  a  definition  of  the  key 
phrase  "tribal  political  influence  or 
other  authority."  While  some 
committers  approved  of  the  definition 
added  in  §  83.1  of  the  proposed  revised 
regulations,  others  interpreted  it  as 
establi^iing  new  requirements. 
Commenters  specifically  objected  to  the 
language  specifying  that  influence  on 
members  be  "in  significant  respects," 
that  decisions  "substantially  affect 
members,"  and  that  outside  dealings  be 
in  "matters  of  consequence."  Several 
commenters  suggested  that  the  clauses 
in  the  definition  be  linked  by  "and/or" 
rather  than  "and"  to  indicate  that  these 
were  alternatives  that  could  be  used  in 
coi^bination. 

Response:  The  definition  is  not  a 
change  from  present  requirements.  It 
reflects  the  legal  and  policy  precedents 
underlying  the  regulations.  These 
precedents  have  been  used  to  interpret 
the  existing  regulations  in  all  previous 
acknowledgment  decisions.  It  is 
essential  that  more  than  a  trivial  degree 
of  pohtical  influence  be  demonstrated. 
Petitioners  should  show  that  the  leaders 
act  in  some  matters  of  consequence  to 
members  or  afl'ect  their  behavior  in 
more  than  a  minimal  way.  They  need 


not  demonstrate  the  ability  to  require 
actio  1  or  enforce  decisi<His  over  strong 
oppc  sition.  It  is  also  not  necessary  that 
polit  cal  influence  be  exercised  in  all  or 
most  areas  of  members'  lives  or  their 
relet  (mships  with  other  members.  The 
defii  ition  provides  for  taking  into 
acco  mt  the  history  of  the  group, 
inch  ding  the  difficulties  faced  by 
unac  cnowledged  groups  in  maintaining 
polil  cal  influence.  Yet  it  maintains  the 
fund  unental  requirements  of  the 
regu  ations  that  political  influence  must 
not  I  e  so  diminished  as  to  be  of  no 
cons  ;quence  or  of  minimal  effect.  The 
qual  lying  language  is  essential  to  the 
dem  tnstration  of  political  influence. 
Thu:  .  it  has  been  retained  in  the  final 
regu  ations.  However,  the  suggestion  of 
link]  ig  the  clauses  with  "and/or"  has 
been  adopted  since  it  is  more  consistent 
with  the  intent  of  the  definition. 

Cc  mments:  Two  commenters  wanted 
stror  ger  requirements  for  criterion  (c). 
One  -equested  that  demonstration  of 
auth  )rity  over  a  specific  area  be 
requ  red.  The  other  wanted  the  criterion 
to  sp  Bdfy  "governmental"  authority, 
meai  ling  the  demonstration  of  extensive, 
ofter  coercive  powers  similar  to  those  of 
recQ  ;nized  tribias. 

Rt  sponse:  The  requested  changes 
wou  d  be  an  unwarranted  escalation  of 
the  I  resent  requirements  and  entirely 
unre  isonable,  given  the  historical 
diffii  ulties  faced  by  many 
unac  uiowledged  ^oups. 

Cc  mment:  Several  commenters 
ques  ioned  the  use  of  the  term  "tribal" 
to  qi  alify  political  influence  or 
auth  >rity.  The  commenters  felt  that  this 
imp:  ed  some  speciaUzed  type  of 
polil  leal  influence  specific  to  Indians. 

fle  sponse:  The  term  "tribal"  has  been 
elim  nated  as  unnecessary.  It's  use 
mers  ly  suggested  that  the  scope  of 
influ  ence  was  over  the  tribal 
men  bership.  It  was  not  intended  to 
imp!  y  a  distinct  type  of  political 
influence. 

Cc  mment:  The  significance  of  the 
wor<  "other"  in  criterion  83.7(c)  and 
the  r  ;lated  definitions  was  questioned. 
It's  i  iclusion  was  interpreted  as 
imp  yring  an  alternative  definition  of 
polit  leal  processes  than  that  actually 
addr  sssed  in  the  definition. 

Re  sponse:  To  eliminate  confusion, 
"oth  jr"  has  been  removed.  Now  the 
basi<  phrase  is  "political  influence  or 
auth  jrity"  rather  than  "political 
influ  ence  (w  other  authority." 
"Aul  hority"  refers  to  exercise  of 
pohl  ical  processes  more  directly  and 
pow  irfully  than  is  tl^  case  with 
"inf  uence." 


Section  83.7(d) 

Comments:  Two  commenters 
supported  the  inclusion  of  this  criteria, 
which  was  only  slightly  revised. 
Another  concluded  that  it  was 
unneces.sary  because  its  requirements 
could  be  included  in  criteria  (c)  and  (e), 
respectively. 

Response:  This  criterion  is  largely  a 
technical  requirement  to  provide 
information  essential  to  evaluation  of  a 
petition.  Since  it  does  not  constitute  a 
significant  burden  on  petitioners,  it  is 
being  kept  separate  as  a  matter  of 
convenience. 

Section  83.7(e) 

Revisions:  The  order  in  which  the     . 
requirements  are  presented  has  been 
reversed,  in  order  to  state  the  most 
fundamental  requirement  first.  The 
paragraphs  describing  evidence  which 
may  be  used  to  demonstrate  ancestry 
have  been  revised  to  be  consistent  with 
each  other  and  to  state  clearly  that  they 
should  provide  evidence  demonstrating 
that  the  present  membership  of  a 
petitioner  is  descended  from  a  historic 
tribe. 

Comment:  Two  conunenters 
questioned  the  adequacy  of  the  language 
allowing  ancestry  to  be  derived  from 
historic  tribes  which  combined  into  one 
autonomous  political  entity.  They 
interpreted  it  as  requiring  a  formal 
union,  even  though  tribal  mergers  more 
often  occur  informally.  They  also 
thought  allowance  should  be  made  for 
the  movement  of  families  among  tribes. 

Response:  The  present  language  does 
not  require  a  formal  union,  and  past 
acknowledgment  decisions  have  not 
required  it.  The  previous  decisions  have 
also  allowed  for  the  movement  of 
families  between  tribes.  Thus,  we 
believe  any  elaboration  on  this  issue  can 
best  be  provided  in  the  revised 
guidelines. 

Comment:  Commenters  generally 
supported  the  requirement  of 
demonstrating  tribal  ancestry,  but 
questioned  whether  it  needed  to  be 
traced  as  far  back  as  is  currently 
required.  They  also  questioned  whether 
standards  of  proof  were  too  strict  and 
whether  insufficient  weight  was  given 
to  oral  history  and  tribal  records,  as 
opposed  to  govenunental  records. 

Respon^:  The  regulations  have  not 
been  interpreted  to  require  tracing 
ancestry  to  the  earliest  history  of  a 
group.  For  most  groups,  ancestry  need 
only  to  be  traced  to  rolls  and/or  other 
documents  created  when  their  ancestors 
can  be  identified  clearly  as  affihated 
with  the  historical  tribe.  Unfortunately 
such  rolls  and/or  documents  may  not 
exist  for  some  groups  or  where  they  do. 
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individuals  may  not  be  identified  as 
bidians.  In  such  instances,  the 
petitioner's  task  is  more  difficult  as  they 
must  find  other  reliable  evidence  to 
establish  the  necessary  link  to  the 
historical  tribe. 

Weight  is  given  to  oral  history,  but  it 
shouldf  be  substantiated  by  documentary 
evidence  wherever  possible.  Past 
decisions  have  utilized  oral  history 
extensively,  often  using  it  to  point  the 
way  to  critical  documents.  Tribal 
records  are  also  given  weight.  In  fact,  all 
available  materials  and  sources  are  used 
and  their  importance  weighed  by  taking 
into  account  the  context  in  which  they 
were  created. 

Comment:  One  commenter  considered 
it  unreasonable  to  require  a  description 
of  the  circumstances  under  which 
historical  membership  lists  were 
prepared.  The  commenter  pointed  out 
that  such  information  might  not  be 
available  In  the  historical  record.  The 
commenter  interpreted  the  wording  of 
the  regulations  as  requiring  this 
information  and  was  concerned  that, 
therefore,  a  petitioner  could  be  denied 
for  not  meeting  this  reouirement. 

Response:  Language  oas  been  added 
to  indicate  that  information  regarding 
the  creation  of  past  membership  fists  is 
required  only  if  it  can  be  obtained 
readily.  Inability  to  provide  it  would  not 
block  a  group's  abiUty  to  meet  this 
criterion.  Such  information  is  often  vital 
to  understanding  the  history  of  the 
group,  and  often  helpful  to 
demonstrating  that  the  group  meets  this 
or  other  criteria. 

Comment:  Two  commenters  wanted 
the  criterion  to  state  a  specific 
percentage  of  the  modem  membership, 
such  as  60  percent,  that  would  have  to 
demonstrate  ancestry  from  the  historic 
tribe. 

Respoiise:  The  Department  has 
intentionally  avoided  estabUshing  a 
specific  percentage  to  demonstrate 
required  ancestry  under  criterion  (e). 
This  is  because  the  significance  of  the 
percentage  varies  with  the  history  and 
nature  of  a  group  and  the  particular 
reasons  why  a  portion  of  the 
membership  may  not  meet  the 
requirements  of  the  criterioiu 

Section  83.7(f) 

Comments:  Several  commenters 
supported  the  revisions  made  to  this 
section  and  the  related  definitions  of 
tribal  roll,  membership  in  a  recognized 
tribe  and  tribal  relations.  The  primary 
concern  was  that  the  meaning  of 
"associated  with"  was  unclear.  One 
commenter  objected  to  the  definition  of 
"tribal  roll"  associated  with  this 
criterion.  Another  objected  to 
prohibiting  dual  enrollment,  because 


members  of  unacknowledged  groups 
often  enroll  themselves  or  their  children 
in  recognized  tribes.  This  may  be  done 
in  order  to  receive  essential  benefits, 
and  not  with  the  intent  of  changing 
tribal  affiliation. 

Response:  The  phrase  "associated 
with"  is  meant  as  a  general  term  to 
encompass  any  situation  where  a 
petitioner  may  have  had  some 
relationship  with  a  recognized  tribe  but 
is  not  legally  incorporated  with  nor 
governed  by  that  tribe  and  is  not  part  of 
the  same  community.  No  better 
substitute  term  was  found.  The  iangua^ 
in  this  section  specifically  prohibits  use 
of  the  regulations  to  acknowledge 
portions  of  already  recognized  tribes. 
However,  it  allows  for  acknowledgment 
of  rare  cases  where  the  petitioner  has 
been  regarded,  erroneously,  as  part  of  or 
associated  with  another  tribe,  but  has 
been  a  se{>arate,  autonomous  group 
throughout  history. 

Section  83.7(g) 

No  significant  comments  were 
received  on  this  paragraph. 

Section  83.8    Previous  Federal 
Acknowledgment 

All  comments  relating  to  this  section 
were  dealt  with  above  in  the  responses 
concerning  general  issues. 

Section  83. 9    Notice  of  Receipt  of 
Petition  (Formerty  83.8) 

This  section  was  renumbered  from 
§  83.8,  to  permit  insertion  of  the  new, 
separate  section  concerning  previous 
Federal  acknowledgment.  All  comments 
relating  to  this  section  were  deah  with 
above  in  the  section  concerning 
interested  parties. 

Section  83.10    Processing  the 
Documented  Petition 

Introduction:  This  section  was 
renumbered  from  §83.9,  to  permit 
insertion  of  the  new.  separate  section 
concerning  previous  Federal 
acknowledgment.  Some  paragraphs 
have  been  divided  or  combined,  and 
renumbered,  to  group  together  related 
ideas. 

Comments:  Numerous  comments 
were  received  objecting  to  the  fact  that 
no  deadlines  were  required  for 
Departmental  action  on  technical 
assistance  reviews  nor  to  commence 
active  consideration  of  a  case.  In 
contrast,  it  was  pointed  out  that  then 
were  deadlines  for  petitioners  to 
respond  to  proposed  findings  and  final 
determinations. 

Response:  The  regulations  do  not 
provide  deadlines  for  certain 
Departmental  actions  nor  for  petitioners 
to  submit  documented  petitions  or  to 


respond  to  technical  assistance  reviews. 
Deadlines  only  apply  to  the  active 
consideration  process,  where  both 
petitioners  and  the  Department  have 
specific  tiroeUnes  in  which  to  acL  The 
E)epartment  is  committed  to  as  timely 
and  rapid  consideraticm  of  petitions  as 
possible.  Yet,  it  finds  it  cannot  ' 
guarantee  deadlines  for  technical 
assistance  reviews  or  Initiation  of  active 
consideration,  because  it  cannot  predict 
the  number  size,  content,  or  time  of 
submission  of  documented  petitions. 

Section  83.10(a) 

Comments:  Several  commenters 
objected  to  the  deletion  of  the  phrase 
"by  his  staff"  in  reference  to  research 
conducted  for  the  Assistant  Secretary. 
Commenters  interpreted  this  as  allowing 
for  the  use  of  contract  researchers  and 
felt  strongly  that  contracting  was  not 
desirable  or  effective  in  hastening 
petition  reviews.  If  contract  research  is 
to  be  allowed,  provision  was  requested 
to  enable  petitioners  to  be  fully 
informed  about  the  contracting  process. 
Commenters  also  asked  to  allow 
petitionera  to  decline  to  be  reviewed  by 
contractors,  and  to  have  the  right  to 
challenge  the  credentials  of  contract 
researchers. 

Response:  No  change  is  necessary  in 
this  section.  While  the  Department  has 
the  obligation  to  perform  its  review 
using  qualified  personnel,  it  is  not 
obligated  to  allow  petitioners  to 
determine  the  personnel  reviewing 
petitions,  whedier  under  contract  or  not. 
Contracting  can  play  a  useful  role  in 
expanding  the  Department's  resources 
and  providing  flexibility,  thereby 
facilitating  and  expediting  the  review  of 
petitions.  Furthermore,  contracting  is 
used  only  for  research  piuposes. 
Evaluation  and  determinations  of 
whether  a  petitioner  meets  the 
mandatory  criteria  for  acknowledgment 
are  only  carried  out  by  Departmental 
staff. 

Section  83.10(d) 

Comments:  Some  commenters 
approved  of  the  change  this  section 
makes  from  basing  priority  of 
consideration  on  the  date  of  submission 
of  the  letter  of  intent  to  the  order  in 
which  petitions  are  ready  for  active 
consideration.  Others  opposed  it  as 
unfair  or  subject  to  manipulation. 

Response:  The  Department's  position 
is  that  the  revised  priority  register  is  the 
most  equitable  approach.  In  the  past, 
petitions  which  were  ready  for  active 
consideration  but  had  low  priority 
numbers  based  on  the  initial  letter  of 
intent  were  "bumped"  by  petitions 
completed  much  later  but  with  a  higher 
priority  number.  This  wait  and 
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uncertainty  is  detrimental  to  the 
petitioning  and  review  process. 

Section  83.10(e) 

Ck)wments:  Commenters  generally 
approved  of  the  addition  of  this  section, 
which  provides  for  a  limited,  speedy 
review  of  petitions  which  cannot,  upon 
examination,  meet  the  requirements  of 
certain  acknowledgment  criteria.  The 
primary  concern  was  whether  sufficient 
review  and  due  process  would  be 
accorded. 

Response:  The  section  requires  clear 
evidence,  apparent  on  a  preliminary 
review,  that  one  of  the  three  named 
criteria  are  not  met.  The  section 
provides  that,  ahsent  such  clear 
evidence,  the  petition  will  be  reviewed 
under  the  regular  process.  This  limited 
evaluation  will  only  occur  after  the 
petitioner  has  had  the  opportunity  to 
respond  to  the  technical  assistance 
review.  A  proposed  finding  under  this 
section  would  still  be  subject  to  the 
comment  process  before  a  final 
determination  was  issued.  The 
petitioner  would  also  have  the 
opportunity  to  request  reconsideration 
under  §83.11. 

Section  83.10(f) 

Comments:  Several  commenters  were 
concerned  that  this  section  did  not  give 
the  petitioner  sufficient  information 
about  which  personnel  were  responsible 
for  the  reviewing  of  their  petition. 

Response:  The  language  in  this 
section  has  been  modified  to  make  clear 
that  the  petitioner  will  be  notified  of  the 
personnel  actually  conducting  the 
review  of  their  petition,  as  well  as  the 
supervisor  in  charge  of  the  review. 

Section  83.10(g) 

Comments:  Many  commenters 
objected  to  the  fact  that  while  the 
Assistant  Secretary  can  suspend  review 
of  a  petition  under  provisions  of  this 
section,  petitioners  do  not  have  the  right 
to  withdraw  their  petition  or  suspend  its 
consideration.  Some  commenters 
suggested  that  the  section  should  at 
least  specify  that  the  Assistant  Secretary 
will  consider  such  requests  from  a 
petitioner.  Several  commenters  objected 
to  the  prohibition  against  withdrawal  of 
a  petition  once  active  consideration  was 
beg\in. 

Response:  While  the  present  section 
does  not  prohibit  consideration  of 
petitioner  requests  for  suspension  of 
consideration,  language  has  been  added  . 
to  specify  that  the  Assistant  Secretary 
will  consider  such  requests. 

The  requirement  for  the  Department 
to  complete  the  review  of  any  petition 
upon  which  work  has  begun  has  been 
retained.  This  is  because  of  the 
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consii  lerable  staff  time  and  resources 
comn  itted  to  a  petition  review  which 
wfsted  if  the  petition  is 

uently  withdrawn.  Petitioners 
ve  ample  time  to  withdraw 
active  consideration  is  begun, 
ilso  will  receive  extensive 
ii  linary  review  and  advice 
conc(  ming  their  petition.  In  addition,  if 
could  choose  to  withdraw 
because  they  anticipated  a 
negat|ve  finding,  this  would  create 

administrative  difficulties 
vvhicl  would,  in  turn,  slow  down  the 
revie  ving  process. 

Secti  in  83.10(h) 

Coi  nments:  Two  commenters 
requc  sted  that  the  language  in  this 
secti<  n  describing  the  requirements  for 
the  A  ;sistant  Secretary's  report  to 
accoi  ipany  the  proposed  finding  be 
expai  ided  to  require  that  the  bases  for 
the  d  jcision  be  made  clear. 

Ret  ponse:  The  current  language  calls 
for  tl-  B  report  to  simimarize  the 
evi<  ence  and  reasoning"  for  the 
prop  ised  decision.  Revised  language 
hpen  added  to  further  insure  that  the 
provides  a  detailed  discussion  of 
sis  for  the  decision, 
tddition,  language  has  been  added 
1  ew  section,  §83.10(1),  to  provide 
to  all  records  used  in  the  finding, 
11  as  for  technical  advice 

the  bases  for  the  decision. 
Furtler,  provision  has  been  made  for  a 
formal  meeting  on  the  proposed  finding 
would  be  transcribed.  This  will 
a  thorough  exploration  of  the 
for  the  proposed  finding  which 
>e  on  the  record,  as  well  as  an 
;e  of  views  and  information 
betwfeen  the  Bureau,  the  petitioner  and 
any   nterested  parties.  These  changes 
acco  tl  with  the  Department's  view  that 
a  pn  posed  finding  is  a  proposal  subject 
to  ch  ange  based  on  additional  analyses 
and  >  ividence.  Since  new  data  and 
anal  'sis  may  affect  the  conclusions 
prop  [>sed  in  the  finding,  it  is  important 
to  m  ike  the  petitioner  clearly  aware  of 
the  ( vidence  and  reasoning  behind  the 
prop  osed  decision. 

Sect  on  63.10(i) 

C<  mments:  Several  commenters 
obs€  rved  that,  based  on  experience  to 
date  the  120-day  response  period,  even 
witk  a  potential  120-day  extension,  is 
grea  ly  insufficient.  Given  the 
limi  ations  of  petitioner  resources  and 
the  (  xtent  and  complexity  of  the 
doa  [mentation  usually  involved,  they 
felt  i  hat  additional  time  was  needed  to 
prep  are  an  adequate  response. 

Rt  sponse:  The  Department  agrees 
witi  these  conclusions.  The  time 
peri  >ds  in  this  section  have  been 
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lengthened  to  provide  for  an  initial  180- 
day  response  period  and  for  an 
extension  of  up  to  an  additional  180 
days  at  the  discretion  of  the  Assistant 
Secretary.  In  addition,  for  consistency 
with  other  sections,  the  language  of  the 
section  has  been  modified  to  make  clear 
that  comments  to  the  Assistant 
Secretary  may  address  any  aspect  of  the 
proposed  finding,  not  simply  the 
"evidence  relied  upon",  as  the  section 
currently  provides. 

Section  83.10(k) 

Comments:  Five  commenters  stated 
that  the  60-day  period  for  petitioners  to 
respond  to  the  comments  of  interested 
parties  regarding  a  proposed  finding 
was  insufficient. 

Response:  The  section  allows  for  an 
extension  of  the  60-day  period  if 
warranted  by  the  extent  and  nature  of 
the  comments.  No  limits  are  placed  on 
this  extension.  We  feel  that  this 
provision  is  adequate  to  address  the 
needs  of  petitioners  who  may  need 
additional  time  to  address  comments  of 
any  nature  from  third  parties. 

Comments:  Two  commenters 
requested  that  interested  parties  be 
allowed  an  opportimity  to  respond  in 
turn  to  petitioner's  comments  on  their 
submissions. 

Response:,  Because  the  purpose  of  the 
response  period  is  to  address  the 
proposed  finding,  there  is  no  reason  to 
provide  for  an  extended  exchange  of 
comments  between  parties.  However, 
because  of  the  importance  of  the 
acknowledgment  decision  to  petitioning 
groups  and  their  future  existence, 
opportunity  is  provided  for  petitioners 
to  comment  both  on  the  proposed 
finding  and  on  any  comments  received 
from  other  parties. 

Section  83.10(1) 

Clarification:  Language  has  been 
added  to  this  section  to  make  it  clear 
that  the  Assistant  Secretary's  research 
for  the  purpose  of  analyzing  the  petition 
and  obtaining  information  concerning 
the  petitioner's  status,  which  is  stated  in 
§  83.10(a),  extends  through  the  period 
for  preparation  of  a  final  determination. 

Language  has  also  been  added  to 
make  it  explicit  that  the  Assistant 
Secretary  may  request  that  a  petitioner 
or  third  party  supplement  or  support 
their  comments  on  a  proposed  finding 
with  additional  information  and 
explanation.  Comments  on  proposed 
findings  are  sometimes  submitted 
without  adequate  supporting 
documentation  or  explanation.  The 
absence  of  this  information  makes 
evaluation  of  the  comments  and 
preparation  of  the  final  determination 
difficult.  These  supplementary 
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submissions  would  not  be  required  and 
would  not  require  additional  research 
on  the  part  of  the  petitioner  or 
commenting  party.  These  revisions  do 
not  provide  for  a  reopening  of  the 
response  period  and  would  not  allow 
for  the  consideration  of  unsolicited 
comments  submitted  after  the  close  of 
the  response  period. 

Section  83.10(m) 

Revisions:  This  paragraph,  numbered 
83.10(1)  in  the  proposed  revised 
regulations,  has  been  combined  with  the 
initial  sentence  in  §  83.10(m)  (as 
renumbered  in  the  proposed  revised 
regulations),  and  designated  together  as 
§  83.10(m).  The  other  paragraphs  from 
§83.10(m)  (as  renumbered),  have  been 
redesignated  as  separate  sections. 

Sections  83.10  (o)  and  (p)  (Renumbered, 
Formerly  83.9(m)(2)) 

Comments:  Twenty  comments  were 
received  on  this  section  and  the  related 
section,  §  83.3(f).  These  sections  set 
forth  the  prohibition  against 
repetitioning  by  groups  denied 
acknowledgment  under  the  existing 
regulations.  The  present  regulations  are 
silent  on  the  question  of  repetitioning. 
All  but  one  of  the  commenters  opposed 
this  change  in  the  regulations.  The 
primary  objections  were  that 
undiscovered  e\idence  which  might 
change  the  outcome  of  decisions  could 
come  to  light  in  the  future.  There  was 
also  some  concern  that  petitions  could 
be  denied  because  the  petitioner's 
research  was  inadequate. 

Some  felt  that  proposed  changes  in 
the  regulations  might  affect  the  outcome 
if  a  petition  decided  under  the  existing 
regulations  was  reevaluated  under  the 
revised  rules.  These  coin menters 
wanted  the  revised  reconsideration 
process  made  available  to  petitioners 
denied  in  tne  past  under  the  present 
regulations. 

Response:  The  Department's  position 
is  that  there  should  be  an  eventual  end 
to  the  present  administrative  process. 
Those  petitioners  who  were  denied 
went  through  several  stages  of  review 
with  multiple  opportunities  to  develop 
and  submit  evidence.  Allowing  such 
groups  to  return  to  the  process  with  new 
evidence  would  burden  the  process  for 
the  numerous  remaining  petitioners. 
The  changes  in  the  regulations  are  not 
so  fundamental  that  they  can  be 
expected  to  resuh  in  different  outcomes 
for  cases  previously  decided.  Denied 
petitioners  still  have  the  opportimity  to 
seek  legislative  recognition  if  substantial 
new  evidence  develops. 


Section  83.11    Independent  Review, 
Reconsideration  and  Final  Action 

Introduction:  This  section  has  been 
reorganized  to  clarify  the  steps  in  the 
process  and  to  group  together  as  far  as 
possible  the  actions  required  of  each 
party.  This  section  was  formerly 
numbered  §  83.10.  To  better  reflect  the 
natuire  of  this  process,  the  words 
"Independent  Review"  have  been  added 
to  the  title  of  the  section. 

General  Conunents:  Many 
commenters  supported  the  provision  for 
review  of  reconsideration  requests  by  an 
independent  body.  Some  commenters 
objected  to  review  by  the  BIA,  however, 
stating  incorrectly  that  it  was  part  of  the 
Bureau  of  Indian  Affairs.  Other 
commenters  feh  that  a  review  body 
outside  of  the  Department  would 
provide  the  fairest,  most  independent 
review. 

Commenters  also  questioned  whether 
the  IBIA  has  the  technical  expertise 
necessary  to  adequately  review 
acknowledgment  decisions.  These 
observers  requested  that  an  ad  hoc. 
independent  panel  of  professionals  be 
utilized  to  review  appeals. 

Response:  The  IBIA  is  an  independent 
-  administrative  review  body  within  the 
Department.  Its  decisions  are  not 
reviewable  by  agency  officials  The 
Department  does  not  believe  that  an 
independent  panel  of  experts  would  be 
an  appropriate  body  to  make  the  actual 
decision  for  the  Secretary  whether  to 
request  reconsideration. 

The  proposed  revised  regulations 
included  general  provisions  intended  to 
address  the  need  for  technical  input  and 
advice  to  the  IBL\.  Section  83.11(e)(4) 
provides  for  a  hearing  before  an 
administrative  law  judge  and 
§  83.11(e)(3)  provides  for  technical 
comment  by  the  Bureau  at  the  Board's 
request,  although  the  Bureau  is  not 
otherwise  involved  in  the  independent 
review  process.  However,  we  believe 
there  is  some  merit  to  the  concern 
whether  adequate  provision  has  been 
made  to  address  technical  aspects  of 
acknowledgment  decisions  in  the 
independent  review  process  as  set  forth 
in  the  proposed  revised  regulations. 
Therefore,  the  language  of  §  83.11(e)(3) 
has  been  modified  to  allow  the  Board  to 
obtain  independent  expert  comment  if  it 
deems  this  appropriate.  Additional 
language  has  been  added  to  §  83.11(e)(4) 
to  strengthen  the  role  of  the 
discretionary  hearing  before  an 
administrative  law  judge  provided  for  in 
this  paragraph. 

Comments:  Many  commenters 
objected  to  the  additional  grounds  for 
reconsideration  set  forth  in 
§  83.11(d)(4).  This  paragraph  provides 


that  alternative  interpretaticHis  of 
evidence,  not  previously  reviewed,  may 
be  considered.  Commenters  interpreted 
this  solely  in  terms  of  allowing  reversal 
of  positive  acknowledgment  dedsicms. 
One  commenter  approved  of  the 
additional  groundls  but  questioned  the 
competence  of  the  IBIA  to  utilize  them 
because  of  its  lack  of  technical 
expertise.  Another  commenter  wanted 
this  provision  limited  to  expert  opinion, 
with  legal  opinions  barred  with  regard 
to  this  specific  groimd  for 
reconsideration. 

Response:  The  additional  grounds  are 
neutral.  They  allow  equally  for  a 
positive  or  a  negative  decision  to  be 
vacated  and  returned  to  the  Assistant 
Secretary  for  reconsideration  on  the 
basis  that  the  interpretation  used  was 
incorrect  or  that  there  are  valid,  credible 
alternative  interpretations  of  the 
evidence.  We  believe  these  additional 
grounds  further  guarantee  fairness  and 
flexibility  appropriate  to  the  complexity 
of  these  decisions.  We  do  not  believe  it 
would  be  practical  or  appropriate  to 
attempt  to  limit  in  advance  the  kinds  of 
alternative  interpretations  offered  for 
consideration. 

Comment:  Some  commenters  wanted 
to  omit  ail  but  the  "new  evidence" 
grounds  for  reconsideration.  Others 
objected  to  any  opportunity  to  present 
new  evidence  at  all.  on  the  grounds  that 
"due  diligence"  to  develop  such 
evidence  should  have  been  exercised  by 
the  petitioner,  who  has  the  burden  of 
proof  under  the  regulations. 

Response:  The  edministrative  process 
is  predicated  on  providing  a  maximum 
opportunity  to  develop  and  provide 
evidence,  as  well  as  further  analysis  of 
existing  evidence,  free  of  as  many 
procedural  technicalities  as  possible. 
We  believe  this  opportunity  should 
extend  to  the  reconsideration  process.  In 
addition,  as  the  response  to  the  previous 
set  of  comments  indicates,  we  believe 
that  the  most  thorough  and  equitable 
process  requires  consideration  of  more 
than  just  new  evidence. 

Comments:  Two  commenters  objected 
to  the  provisions  of  §  83.11(e)(8)  calling 
for  the  Assistant  Secretary  to  designate 
the  portions  of  the  record  to  be  sent  to 
the  IBIA.  They  felt  that  this  would  allow 
withholding  of  vital  documents  or 
manipulation  of  the  decision. 

Response:  The  section  makes  explicit 
that  the  entire  record  is  available  to  the 
Board.  The  limited  initial  transmission' 
is  called  for  because  of  the  extensive 
nature  of  the  record,  which  often  runs 
in  excess  of  20.000  pages.  Thus,  it  is 
merely  a  convenience  for  the  initial 
stages  of  the  process  of  considering 
requests  for  reconsideration.  The  filings 
of  petitioners  and  interested  parties  will 


require,  in  all  likelihood,  an 
examination  of  mem  of  the  record. 
Conunent:  Several  commenters 
pointed  out  that  there  was  no  provision 
for  petitioners  or  interested  parties  to 
comment  on  materials  submitted  to  the 
Secretaiy  which  result  in  a  request  for 
reconsideration  under  based  on  grounds 
other  than  those  in  §  83.11(d)(l-4).  One 
commenter  wanted  all  parties  to  have  an 
opportimity  to  comment  before  the 
Secretary  made  a  decision  whether  to 
request  reconsideration. 

Response:  We  believe  there  is  merit  in 
having  an  opportunity  to  comment  in 
such  drcimistances,  parallel  to  that 
provided  In  the  review  by  the  IBIA.  We 
also  agree  that  it  is  most  appropriate 
that  such  comments  be  received  before 
the  decision  is  made  by  the  Secretary. 
Therefore,  provision  has  been  made  for 
submission  to  the  Secretary  of 
comments  on  requests  for  the  Secretary 
to  ask  the  Assistant  Secretary  to 
reconsider  the  determmation.  Where 
comments  are  from  interested  parties, 
provision  has  been  made  for  a  reply  by 
the  petitioner.  The  revised  language 
establishes  timeframes  for  receipt  of 
comment. 

flevjsion;  To  simplify  the 
reconsideration  process,  it  has  been 
reorganized  to  provide  that  requests  for 
reconsideration  be  made  directly  to  the 
Board.  The  initial  determination  of  the 
nature  of  the  request  is  a  straightforward 
one  that  can  be  more  quickly  made  by 
the  Board. 

As  another  means  of  simplifying  the 
reconsideration  process,  the  Secretary 
will  only  review  requests  for 
reconsideration  made  on  other  than  the 
four  basic  grounds  set  forth  in  §  83.11(b) 
if  the  Board  does  not  remand  the 
determination  to  the  Assistant  Secretary 
on  one  or  more  of  the  basic  grounds. 
The  Assistant  Secretary,  in  the  event  of 
a  remand,  would  be  authorized  to  also 
consider  any  other  grounds  alleged  for 
reconsideration  besides  the  four  basic 
ones. 

Comments:  One  commenter  wanted 
all  parties  to  have  an  opportunity  to 
comment  on  any  technical  comments 
provided  by  the  Bureau  under 
§  83.11(e)(3). 

Response:  It  is  not  necessary  to 
provide  for  such  a  comment 
opportxmity.  The  Bureau  under  the 
regulations  does  not  participate  as  an 
active  party  opposing  or  supporting  the 
submissions  of  petitioner  or  interested 
parties  or  defending  the  determination. 
It  is  intended  only  that  the  Board  have 
the  opportimity  to  obtain  the  technical 
comment  that  it  may  need  to  make  its 
decision.  Further,  the  Board  has 
authority  under  §  83.11(e)(2)  to  allow 
the  active  participants  to  respond  to 
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Decisi  yns 
Sectio  1 83.12(a) 

Con  ments:  Several  commenters 
ob|ect(  )d  to  the  change  made  in  this 
sectioi  t  identifying  tribes  acknowledged 
throu{  h  this  process  as  "historic"  tribes. 
The  c«  mmentera  objected  to  the 
distini  lion  that  has  been  made  by  the 
Depar  ment  for  many  years  between 
histor  cal  tribes  and  other  organized 
Indiai  commimities.  The  political 
authoi  ity  of  historical  tribes  is  derived 
from  t  boriginal  sovereignty  because 
they  b  ave  existed  historically  as  distinct 
tribes  since  first  acknowledgment.  In 
contn  St,  the  political  authority  of  other 

Indian  commimities  is 
considered  to  be  based  solely  on  powers 
from  Federal  statutes. 

This  language  is  included 
clear  that  tribes  acknowledged 
throu  h  the  process  are  historical  tribes 
by  vii  :ue  of  the  requirements  of  the 
reguli  tions.  Removing  the  language 
wouU  serve  no  purpose  in  resolving 
currei  it  objections  to  the  distinction 
betw€  en  historic  tribes  and  other 
organ  zed  Indian  communities. 

Th(  language  of  this  section  has  been 
edite<  to  state  more  directly  that  tribes 
acknc  wledged  through  this  process  are 
histoi  ic  tribes  and  to  clarify  that  all 
feden  lly  recognized  tribes  are 
consi  lered  to  have  a  govemment-to- 
gover  mtient  relationship  with  the 
Unite  1  States. 

Secti(  m  83.12(b) 

Coi  nments:  Several  commenters 
appn  ved  of  the  Umitations  prescribed 
by  th  s  section  on  the  base  membership 
roll  of  a  newly  acknowledged  tribe. 
Othei  s  considered  the  limitation  an 
infiit  gement  on  tribal  sovereignty. 

Rei  ponse:  The  provision  was 
inclu  led  to  clearly  define  tribal 
mem  >ership  prior  to  acknowledgment. 
It  wa ;  also  included  so  that  membership 
for  p<  irposes  of  Federal  funding  cannot 
later  w  so  greatly  expanded  that  the 
petit  sner  becomes,  in  efi'ect,  a  different 
grou  I  than  the  one  acknowledged.  The 
acknowledgment  decision  rests  on  a 
detennination  that  members  of  the 
petitioner  form  a  cohesive  social 
comt  lunity  and  exercise  tribal  political 
influi  mce.  If  the  membership  after 
ackn  >wledgment  expands  so 
subsl  uitially  that  it  changes  the 
chan  cter  of  the  group,  then  the  validity 
of  thi  I  acknowledgment  decision  may 
becoi  ne  questionable.  The  language  of 
this  I  ection  does  allow  for  the  addition 
to  thi  I  base  roll  of  these  individuals  who 


are  politically  and  socially  part  of  the 
tribe  and  who  meet  its  membership 
requirements. 

Section  83.13    Information  Collection 

Comment:  Only  one  comment  was 
received  which  concern  the  burden  of 
work  stated  in  the  information 
collection  statement.  This  commenter 
felt  that  the  actual  burden  was  much 
higher  than  the  stated  one. 

Response:  The  Department  does  not 
agree  that  the  stated  burden  is 
unrealistic,  if  the  research  is  focused  on 
the  information  actually  needed  to 
demonstrate  tribal  existence. 
Considerable  scarce  research  resources 
are  wasted  on  materials  which  are  not 
relevant  to  the  criteria.  The  stated 
burden  hours  have  been  reduced,  to 
reflect  the  revisions  in  the  criteria  and 
their  application  to  petitioners  which 
can  demonstrate  tribal  continuity  with 
previously  acknowledged  tribes.  The 
reduction  also  reflects  correction  of  an 
error  in  calculating  the  number  of 
genealogical  forms  which  need  to  be 
filled  out  for  a  petition.  The  explanation 
of  the  purpose  of  the  information 
collection  has  been  revised  slightly  to 
more  clearly  reflect  all  seven  of  the 
criteria  in  section  83.7(a-g). 

in.  Findings  and  Certifications 

The  E)epartment  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  final  regulations  meet 
the  applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  These  regulations  have  no 
preemptive  or  retroactive  effect.  A  major 
purpose  of  the  revisions  has  been  to 
address  the  clarity  of  language  and 
general  draftsmanship  of  the 
regulations.  Major  efforts  have  been 
made  to  reduce  the  burden  on 
petitioners. 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  In  ayxirdance 
with  E.0. 12630,  the  Department  has 
determined  that  this  rule  does  not  have 
significant  takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects  on  States.  This  rule 
concerns  the  establishment  by  the 
Federal  Government  of  a  govemment-to- 
govemment  relationship  between  the 
United  States  and  Indian  tribes  not 
presently  accorded  that  relationship.  It 
does  not  affect  State  laws  or  powers,  but 
may  change  the  extent  of  their  exercise 
or  applicability  to  a  tribe  which 
becomes  federally  acknowledged.  Costs 
or  burdens  to  the  States  would  not  be 
significantly  increased.  Provision  is 
made  for  State  comment  during  the 
review  of  petitions  for  acknowledgment. 
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The  Department  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

The  information  collection 
requirements  contained  in  §  83.7  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  OMB  1076-0104. 

The  primary  author  of  this  document 
is  George  Roth,  Cultural  Anthropologist, 
Branch  of  Acknowledgment  and 
Research,  Bureau  of  Indian  Affairs. 

List  of  Subjects  in  25  CFR  Pari  83 

Administrative  practice  and 
procedure,  Indians-tribal  government. 

For  the  reasons  set  out  in  the 
preamble.  Title  25.  Chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  part  83  to  read  as  follows: 

PART  8&-PROCE0URES  FOR 
ESTABLISHING  THAT  AN  AMERICAN 
INDIAN  GROUP  EXISTS  AS  AN  INDIAN 
TRIBE 

Sec 

83.1  Definitions. 

83.2  Purpose. 

83.3  Scope. 

83.4  Filing  a  letter  of  intent. 

83.5  Duties  of  the  Department. 

83.8    General  provisions  for  the  documented 
petition. 

83.7  Mandatory  criteria  for  Federal 
acknowledgment. 

83.8  Previous  Federal  acknowledgment 

83.9  Notice  of  receipt  of  a  petition. 

83.10  Processing  of  the  documented 
petition. 

83.11  Independent  review,  reconsideration 
and  final  action. 

83.12  Implementation  of  decisions. 

83.13  Information  collection. 
Authority:  5  U.S.C.  301;  25  U.S.C  2  and  9; 

43  U.S.C  1457;  and  209  Departmental 
Manual  8. 

§83.1    Definitions. 

As  used  in  this  part: 

Area  Office  means  a  Bureau  of  Indian 
Affairs  Area  Office. 

Assistant  Secretary  me&ns  the 
Assistant  Secretary — Indian  Affairs,  or 
tliat  officer's  authorized  representative. 

Autonomous  means  the  exercise  of 
political  influence  or  authority 
independent  of  the  control  of  any  other 
Indian  governing  entity.  Autonomous 
must  be  understood  in  the  context  of  the 
history,  geography,  culture  and  social 
organization  of  the  petitioning  group. 

Board  means  the  Interior  Board  of 
Indian  Appeals. 

Bureau  means  the  Bureau  of  Indian 
Affairs. 


Community  means  any  group  of 
people  which  can  demonstrate  that 
consistent  interactions  and  significant 
social  relationships  exist  within  its 
membership  and  that  its  members  are 
differentiated  bom  and  identified  as 
distinct  from  nonmembers.  Communis 
must  be  understood  in  the  context  of  the 
history,  geography,  culture  and  social 
organization  of  the  group. 

Continental  United  States  means  the 
contiguous  48  states  and  Alaska. 

Continuously  or  continuous  means 
extending  from  first  sustained  contact 
with  non-Indians  throughout  the 
group's  history  to  the  present 
substantially  without  interruption. 

Department  means  the  Department  of 
the  Interior. 

Documented  petition  means  the 
detailed  arguments  made  by  a  petitioner 
to  substantiate  its  claim  to  continuous 
existence  as  an  Indian  tribe,  together 
with  the  factual  exposition  and  all 
documentary  evidence  necessary  to 
demonstrate  that  these  arguments 
address  the  mandatory  criteria  in 
§  83.7(a)  through  (g). 

Historically,  historical  or  history 
means  dating  from  first  sustained 
contact  with  non-Indians. 

Indian  group  or  group  means  any 
Indian  or  Alaska  Native  aggregation 
within  the  continental  United  States 
that  the  Secretary  of  the  Interior  does 
not  acknowledge  to  be  an  Indian  tribe. 

Indian  tribe,  also  referred  to  herein  as 
tribe,  means  any  Indian  or  Alaska 
Native  tribe,  band,  pueblo,  village,  or 
commimity  within  the  continental 
United  States  that  the  Secretary  of  the 
Interior  presently  acknowledges  to  exist 
as  an  Indian  tribe. 

Indigenous  means  native  to  the 
continental  United  States  in  that  at  least 
part  of  the  petitioner's  territory  at  the 
time  of  sustained  contact  extended  into 
what  is  now  the  continental  United 
States. 

Informed  party  means  any  person  or 
organization,  other  than  an  interested 
party,  who  requests  an  opportunity  to 
submit  comments  or  evidence  or  to  be 
kept  informed  of  general  actions 
regarding  a  specific  petitioner. 

Interested  party  means  any  person, 
organization  or  other  entity  who  can 
establish  a  legal,  factual  or  property 
interest  in  an  acknowledgment 
determination  and  who  requests  an 
opportunity  to  submit  comments  or 
evidence  or  to  be  kept  informed  of 
genera]  actions  regarding  a  specific 
petitioner.  "Interested  party"  includes 
the  governor  and  attorney  general  of  the 
state  in  which  a  petitioner  is  located, 
and  may  include,  but  is  not  limited  to, 
local  governmental  units,  and  any 
recognized  Indian  tribes  and 


imrecognized  Indian  groups  that  might 
be  affected  by  an  acknowledgment 
determination. 

Letter  of  intent  means  an 
undocvunented  letter  or  resolution  by 
which  an  Indian  group  requests  Federal 
acknowledgment  as  an  Indian  tribe  and 
expresses  its  intent  to  submit  a 
documented  petition. 

Member  of  an  Indian  group  means  an 
individual  who  is  recognized  by  an 
Indian  group  as  meeting  its  membership 
criteria  and  who  consents  to  being  listed 
as  a  member  of  that  group. 

Member  of  an  Indian  tribe  means  an 
individual  who  meets  the  membership 
requirements  of  the  tribe  as  set  forth  in 
its  governing  document  or,  absent  such 
a  document,  has  been  recognized  as  a 
member  collectively  by  those  persons 
comprising  the  tribal  governing  body, 
and  has  consistently  maintained  tribal 
relations  with  the  tribe  or  is  listed  on 
the  tribal  rolls  of  that  tribe  as  a  member, 
if  such  rolls  are  kept. 

Petitioner  means  any  entity  that  has 
submitted  a  letter  of  intent  to  the 
Secretary  requesting  acknowledgment 
that  it  is  an  Indian  tribe. 

Political  influence  or  authority  means 
a  tribal  council,  leadership,  internal 
process  or  other  mechanism  which  the 
group  has  used  as  a  means  of 
influencing  or  controlling  the  behavior 
of  its  members  in  significant  respects, 
and/or  making  decisions  for  the  group 
which  substantially  affect  its  members, 
and/or  representing  the  group  in  dealing 
with  outsiders  in  matters  of 
consequence.  This  process  is  to  be 
understood  in  the  context  of  the  history, 
culture  and  social  organization  of  the 
group. 

Previous  Federal  acknowledgment 
means  action  by  the  Federal  government 
clearly  premised  on  identification  of  a 
tribal  political  entity  and  indicating 
clearly  the  recognition  of  a  relationship 
between  that  entity  and  the  United 
States. 

Secretary  means  the  Secretary  of  the 
Interior  or  that  officer's  authorized 
representative. 

Sustained  contact  means  the  period  of 
earliest  sustained  non-Indian  settlement 
and/or  governmental  presence  in  the 
local  area  in  which  the  historical  tribe 
or  tribes  from  which  the  petitioner 
descends  was  located  historically. 

Tribal  relations  means  participation 
by  an  individual  in  a  political  and  social 
relationship  with  an  Indian  tribe. 
Tribal  roll,  for  purposes  of  these 
regulations,  means  a  list  exclusively  of 
those  individuals  who  have  been 
determined  by  the  tribe  to  meet  the 
tribe's  membership  requirements  as  set 
forth  in  its  governing  document.  In  the 
absence  of  such  a  document,  a  tribal  roll 
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means  a  list  of  those  recognized  as 
members  by  the  tribe's  governing  body. 
In  either  case,  those  individuals  on  a 
tribal  roll  must  have  affirmatively 
demonstrated  consent  to  being  listed  as 
members. 

§  83.2    Purpose. 

The  purpose  of  this  part  is  to  establish 
a  departmental  procedure  and  policy  for 
acknowledging  that  certain  American 
Indian  groups  exist  as  tribes. 
Acknowledgment  of  tribal  existence  by 
the  Department  is  a  prerequisite  to  the 
protection,  services,  and  benefits  of  the 
Federal  government  available  to  Indian 
tribes  by  virtue  of  their  status  as  tribes. 
Acknowledgment  shall  also  mean  that 
the  tribe  is  entitled  to  the  immunities 
and  privileges  available  to  other 
federally  acknowledged  Indian  tribes  by 
virtue  of  their  govemment-to- 
goverrunent  relationship  with  the 
United  States  as  well  as  the 
responsibilities,  powers,  limitations  and 
obligations  of  such  tribes. 
Ackjnowledgment  shall  subject  the 
Indian  tribe  to  the  same  authority  of 
Congress  and  the  United  States  to  which 
other  federally  acknowledged  tribes  are 
subjected. 

§63.3   Scope. 

(a)  This  part  applies  only  to  those 
American  Indian  groups  indigenous  to 
the  continental  United  States  which  are 
not  currently  acknowledged  as  Indian 
tribes  by  the  Department.  It  is  intended 
to  apply  to  groups  that  can  establish  a. 
substantially  continuous  tribal  existence 
and  which  have  functioned  as 
autonomous  entities  throughout  history 
until  the  j)resent. 

(b)  Indian  tribes,  organized  bands, 
pueblos.  Alaska  Native  villages,  or 
communities  which  are  already 
acknowledged  as  such  and  are  receiving 
services  from  the  Bureau  of  Indian 
Affairs  may  not  be  reviewed  under  the 
procedures  established  by  these 
regulations. 

(c)  Associations,  organizations, 
corporations  or  groups  of  any  character 
that  have  been  formed  in  recent  times 
may  not  be  acknowledged  under  these 
regulations.  The  fact  that  a  group  that 
meets  the  criteria  in  §83.7  (a)  through 
(g)  has  recently  incorporated  or 
otherwise  formalized  its  existing 
autonomous  political  process  will  be 
viewed  as  a  change  in  form  and  have  no 
bearing  on  the  Assistant  Secretary's 
final  decision. 

(d)  Splinter  groups,  political  factions, 
commimities  or  groups  of  any  character 
that  separate  from  the  main  body  of  a 
currently  acknowledged  tribe  may  not 
be  acknowledged  under  these 
regulations.  However,  groups  that  can 
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§  83.4    Filing  a  letter  of  intent 

(a)  /  ny  Indian  group  in  the 

contin  sntal  United  States  that  believes  it 
shoulc  be  acknowledged  as  an  Indian 
tribe  a  id  that  it  can  satisfy  the  criteria 
in  §  83 .7  may  submit  a  letter  of  intent. 

(b)  L  etters  of  intent  requesting 
ackno'  vledgment  that  an  Indian  group 
exists  IS  an  Indian  tribe  shall  be  filed 
with  t  le  Assistant  Secretary — Indian 
Affain  ,  Department  of  the  Interior,  1849 
C  Stre  't,  NVV..  Washington,  DC  20240. 
Attent  on:  Branch  of  Acknowledgment 
an'd  R  search.  Mail  Stop  2611-MIB.  A 
letter  i  if  intent  may  be  filed  in  advance 
of.  or  I  it  the  same  time  as.  a  group's 
docun  lented  petition. 

(c)  i  L  letter  of  intent  must  be 
produ  :;ed.  dated  and  signed  by  the 
gover  ing  body  of  an  Indian  group  and 
subm  tted  to  the  Assistant  Secretary. 


Duties  of  ttie  Department 

Department  shall  publish  in 
Register,  no  less  fiequently 
^ery  three  years,  a  list  of  all 
tribes  entitled  to  receive  services 


from  the  Bureau  by  virtue  of  their  status 
as  Indian  tribes.  The  list  may  be 
published  more  frequently,  if  the 
Assistant  Secretary  deems  it  necessary. 

(b)  The  Assistant  Secretary  shall  make 
available  revised  and  expanded 
guidelines  for  the  preparation  of 
documented  petitions  by  September  23, 
1994.  These  guidelines  will  include  an 
explanation  of  the  criteria  and  other 
provisions  of  the  regulations,  a 
discussion  of  the  types  of  evidence 
which  may  be  used  to  demonstrate 
particular  criteria  or  other  provisions  of 
the  regulations,  and  general  suggestions 
and  guidelines  on  how  and  where  to 
conduct  research.  The  guidelines  may 
be  supplemented  or  updated  as 
necessary.  The  Department's  example  of 
a  documented  petition  format,  while 
preferable,  shall  not  preclude  the  use  of 
any  other  format. 

(c)  The  Department  shall,  upon 
request,  provide  petitioners  with 
suggestions  and  advice  regarding 
preparation  of  the  documented  petition. 
The  Department  shall  not  be  responsible 
for  the  actual  research  on  behalf  of  the 
petitioner. 

(d)  Any  notice  which  by  the  terms  of 
these  regulations  must  be  published  in 
the  Federal  Register,  shall  also  be 
mailed  to  the  petitioner,  the  governor  of 
the  state  where  the  group  is  located,  and 
to  other  interested  parties. 

(e)  After  an  Indian  group  has  filed  a 
letter  of  intent  requesting  Federal 
acknowledgment  as  an  Indian  tribe  and 
until  that  group  has  actually  submitted 
a  documented  petition,  the  Assistant 
Secretary  may  contact  the  group 
periodically  and  request  clarification,  in 
writing,  of  its  intent  to  continue  with 
the  petitioning  process. 

(f)  All  petitioners  under  active 
consideration  shall  be  notified,  by  April 
16, 1994  of  the  opportunity  under 

§  83.3(g)  to  choose  whether  to  complete 
their  petitioning  process  under  the 
provisions  of  these  revised  regulations 
or  the  previous  regulations  as 
published,  on  September  5, 1978,  at  43 
FR  39361. 

(g)  All  other  groups  that  have 
submitted  documented  petitions  or 
letters  of  intent  shall  be  notified  of  and 
provided  with  a  copy  of  these 
regulations  by  July  25, 1994. 

§  83.6    General  provisions  tor  tne 
documented  petttion. 

(a)  The  documented  petition  may  be 
in  any  readable  form  that  contains 
detailed,  specific  evidence  in  support  of 
a  request  to  the  Secretary  to 
acknowledge  tribal  existence. 
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(b)  The  documented  petition  must 
include  a  certification,  signed  and  dated 
by  members  of  the  group's  governing 
body,  stating  that  it  is  the  group's 
official  documented  petition. 

(c)  A  petitioner  must  satisfy  all  of  the 
criteria  in  paragraphs  (a)  through  (g)  of 
§  83.7  in  order  for  tribal  existence  to  be 
acknowledged.  Therefore,  the 
docimiented  petition  must  include 
thorough  explanations  and  supporting 
documentation  in  response  to  all  of  the 
criteria.  The  definitions  in  §  83.1  are  an 
integral  part  of  the  regulations,  and  the 
criteria  should  be  read  carefully  together 
with  these  definitions. 

(d)  A  petitioner  may  be  denied 
acknowledgment  if  the  evidence 
available  demonstrates  that  it  does  not 
meet  one  or  more  criteria.  A  petitioner 
may  also  be  denied  if  there  is 
insufficient  evidence  that  it  meets  one 
or  more  of  the  criteria.  A  criterion  shall 
be  considered  met  if  the  available 
evidence  establishes  a  reasonable 
likelihood  of  the  validity  of  the  facts 
relating  to  that  criterion.  Conclusive 
proof  of  the  facts  relating  to  a  criterion 
shall  not  be  required  in  order  for  the 
criterion  to  be  considered  met. 

(e)  Evaluation  of  petitions  shall  take 
into  account  historical  situations  and 
time  periods  for  which  evidence  is 
demonstrably  limited  or  not  available. 
The  limitations  inherent  in 
demonstrating  the  historical  existence  of 
commimity  and  political  influence  or 
authority  shall  also  be  taken  into 
account.  Existence  of  commimity  and 
political  influence  or  authority  shall  be 
demonstrated  on  a  substantially 
continuous  basis,  but  this 
demonstration  does  not  require  meeting 
these  criteria  at  every  point  in  time. 
Fluctuations  in  tribal  activity  during 
various  years  shall  not  in  themselves  be 
a  cause  for  denial  of  acknowledgment 
under  these  criteria. 

(0  The  criteria  in  §  83.7  (a)  through  (g) 
shall  be  interpreted  as  applying  to  tribes 
or  groups  that  have  historically 
combined  and  functioned  as  a  single 
autonomous  political  entfty. 

(g)  The  specific  forms  of  evidence 
stated  in  the  criteria  in  §  83.7  (a) 
through  (c)  and  §  83.7(e)  are  not 
mandatory  requirements.  The  criteria 
may  be  met  alternatively  by  any  suitable 
evidence  that  demonstrates  that  the 
petitioner  meets  the  requirements  of  the 
criterion  statement  and  related 
definitions. 

§83.7   Mandatory  criteria  for  Federal 
acknowtodgment 

The  mandatory  criteria  are: 
(a)  The  petitioner  has  been  identified 
as  an  American  Indian  entity  on  a 
substantially  continuous  basis  since 
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1900.  Evidence  that  the  group's 
character  as  an  Indian  entity  has  from 
time  to  time  been  denied  shall  not  be 
considered  to  be  conclusive  evidence 
that  this  criterion  has  not  been  met. 
Evidence  to  be  relied  upon  in 
determining  a  group's  hidian  identity 
may  include  one  or  a  combination  of  the 
following,  as  well  as  other  evidence  of 
identification  by  other  than  the 
petitioner  itself  or  its  members. 

(1)  Identification  as  an  Indian  entity 
by  Federal  authorities. 

(2)  Relationships  with  State 
govermnents  based  on  identification  of 
the  group  as  Indian. 

(3)  Dealings  with  a  coimty,  parish,  or 
other  local  government  in  a  relationship 
based  on  the  group's  Indian  identity. 

(4)  Identification  as  an  Indian  entity 
by  anthropologists,  historians,  and/or 
other  scholars. 

(5)  Identification  as  an  Indian  entity 
in  newspapers  and  books. 

(6)  Identification  as  an  Indian  entity 
in  relationships  with  Indian  tribes  or 
with  national,  regional,  or  state  Indian 
organizations. 

(d)  a  predominant  portion  of  the 
petitioning  group  comprises  a  distinct 
commimity  and  has  existed  as  a 
community  from  historical  times  until 
the  present. 

(1 J  This  criterion  may  be 
demonstrated  by  some  combination  of 
the  following  evidence  and/or  other 
evidence  that  the  petitioner  meets  the 
definition  of  community  set  forth  in 
§83.1: 

(i)  Significant  rates  of  marriage  within 
the  group,  and/or,  as  may  be  culturally 
required,  patterned  out-marriages  with 
other  Indian  populations. 

(ii)  Significant  social  relationships 
connecting  individual  members. 

(iii)  Significant  rates  of  informal 
social  interaction  which  exist  broadly 
among  the  members  of  a  group. 

(iv)  A  significant  degree  of  shared  or 
cooperative  labor  or  other  economic 
activity  among  the  membership. 

(v)  Evidence  of  strong  patterns  of 
discrimination  or  other  social 
distinctions  by  non-members. 

(vi)  Shared  sacred  or  secular  ritual 
activity  encompassing  most  of  the 
group. 

(vii)  Cultural  patterns  shared  among  a 
significant  portion  of  the  group  that  are 
different  from  those  of  the  non-Indian 
populations  with  whom  it  interacts. 
These  patterns  must  function  as  more 
than  a  symbolic  identification  of  the 
group  as  Indian.  They  may  include,  but 
are  not  limited  to,  language,  kinship 
organization,  or  religious  beliefs  and 
practices. 

(viii)  The  persistence  of  a  named, 
collective  Indian  identity  continuously 


over  a  period  of  more  than  50  years, 
notwithstanding  changes  in  name. 

(ix)  A  demonstration  of  historical 
political  influence  under  the  criterion  in 
§  83.7(c)  shall  be  evidence  for 
demonstrating  historical  community. 

(2)  A  petitioner  shall  be  considered  to 
have  provided  sufficient  evidence  of 
commimity  at  a  given  point  in  time  if 
evidence  is  provided  to  demonstrate  any 
one  of  the  following: 

(i)  More  than  50  percent  of  the 
members  reside  in  a  geographical  area 
exclusively  or  almost  exclusively 
composed  of  members  of  the  group,  and 
the  balance  of  the  group  maintains 
consistent  interaction  with  some 
members  of  the  community, 

(ii)  At  least  50  percent  of  the 
marriages  in  the  group  are  between 
members  of  the  group; 

(iii)  At  least  50  f>ercent  of  the  group 
members  maintain  distinct  cultural 
patterns  such  as,  but  not  Umited  to, 
language,  kinship  organization,  or 
religious  beliefs  and  practices: 

(iv)  There  are  distinct  community ' 
social  institutions  encompassing  most  of 
the  members,  such  as  kinship 
organizations,  formal  or  informal 
economic  cooperation,  or  religious 
organizations;  or 

(v)  The  group  has  met  the  criterion  in 
§  83.7(c)  using  evidence  described  in 
§  83.7(c)(2). 

(c)  The  petitioner  has  maintained 
political  influence  or  authority  over  its 
members  as  an  autonomous  entity  from 
historical  times  until  the  present. 

(1)  This  criterion  may  be 
demonstrated  by  some  combination  of 
the  evidence  listed  below  and/or  by 
other  evidence  that  the  petitioner  meets 
the  definition  of  political  influence  or 
authority  in  §83.1. 

(J)  The  group  is  able  to  mobilize 
significant  numbers  of  members  and 
significant  resources  from  its  members 
for  group  purposes. 

(ii)  Most  of  the  membership  considers 
issues  acted  upon  or  actions  taken  by 
group  leaders  or  governing  bodies  to  be 
of  importance. 

(iii)  There  is  widespread  knowledge, 
communication  and  involvement  in 
pohtical  processes  by  most  of  the 
group's  members. 

(iv)  The  group  meets  the  criterion  in 
§  83.7(b)  at  more  than  a  minimal  level, 
(v)  There  are  internal  conflicts  which 
show  controversy  over  valued  group 
goals,  properties,  policies,  processes 
and/or  decisions. 

(2)  A  petitioning  group  shall  be 
considered  to  have  provided  sufficient 
evidence  to  demonstrate  the  exercise  of 
political  influence  or  authority  at  a 
given  point  in  time  by  demonstrating 


that  group  leaders  and/or  other 
mechanisms  exist  or  existed  which: 

(i)  Allocate  group  resources  such  as 
land,  residence  rights  and  the  like  on  a 
consistent  basis. 

(ii)  Settle  disputes  between  members 
or  subgroups  by  mediation  or  other 
means  on  a  regular  basis; 

(iii)  Exert  strong  influence  on  the 
behavior  of  individual  members,  such  as 
the  establishment  or  maintenance  of 
norms  and  the  enforcement  of  sanctions 
to  direct  or  control  behavior; 

(iv)  Organize  or  influence  economic 
subsistence  activities  among  the 
members,  including  shared  or 
cooperative  labor. 

(3)  A  group  that  has  met  the 
requirements  in  paragraph  83.7(b)(2)  at 
a  given  point  in  time  shall  be 
considered  to  have  provided  sufficient 
evidence  to  meet  this  criterion  at  that 
point  in  time. 

(d)  A  copy  of  the  group's  present 
governing  document  including  its 
membership  criteria.  In  the  absence  of  a 
written  document,  the  petitioner  must 
provide  a  statement  describing  in  full  its 
membership  criteria  and  current 
governing  procedures. 

(e)  The  petitioner's  membership 
consists  of  individuals  who  descend 
from  a  historical  Indian  tribe  or  from 
historical  Indian  tribes  which  combined 
and  functioned  as  a  single  autonomous 
political  entity. 

(1)  Evidence  acceptable  to  the 
Secretary  which  can  be  used  for  this 
purpose  includes  but  is  not  limited  to: 

(i)  Rolls  prepared  by  the  Secretary  on 
a  descendancy  basis  for  purposes  of 
distributing  claims  money,  providing 
allotments,  or  other  purposes: 

(ii)  State,  Federal,  or  other  official 
records  or  evidence  identifying  present 
members  or  ancestors  of  present 
members  as  being  descendants  of  a 
historical  tribe  or  tribes  that  combined 
and  functioned  as  a  single  autonomous 
political  entity. 

(iii)  Church,  school,  and  other  similar 
enrollment  records  identifying  present 
members  or  ancestors  of  present 
members  as  being  descendants  of  a 
historical  tribe  or  tribes  that  combined 
and  functioned  as  a  single  autonomous 
political  entity. 

(iv)  Affidavits  of  recognition  by  tribal 
elders,  leaders,  or  the  tribal  governing 
body  identifying  present  members  or 
ancestors  of  present  members  as  being 
descendants  of  a  historical  tribe  or  tribes 
that  combined  and  functioned  as  a 
single  autonomous  political  entity. 

(v)  Other  records  or  evidence 
identifying  present  members  or 
ancestors  of  present  members  as  being 
descendants  of  a  historical  tribe  or  tribes 


single 
(2) 


that  c  )mbined  and  functioned  as  a 


autonomous  political  entity. 

'he  petitioner  must  provide  an 
offici  1  membership  list,  separately 
certif  sd  by  the  group's  governing  body, 

oiown  current  members  of  the 
group  This  list  must  include  each 
member's  full  name  (including  maiden 
name  ,  date  of  birth,  and  ciu-rent 
residt  ntial  address.  The  petitioner  must 
also  p  rovide  a  copy  of  each  available 
forme  r  list  of  members  based  on  the 
group 's  own  defined  criteria,  as  well  as 
a  Stat  (ment  describing  the 
circuj  nstances  surrounding  the 
prepa  ration  of  the  current  list  and, 
insofj  I  as  possible,  the  circumstances 
surro  mding  the  preparation  of  former 
lists. 

(f) '  Ixe  membership  of  the  petitioning 
groui  is  composed  principally  of 
persG  as  who  are  not  members  of  any 
ackn(  wledged  North  American  Indian 
tribe.  However,  under  certain  conditions 
a  pet  tioning  group  may  be 
ackn(  iwledged  even  if  its  membership  is 
comp  osed  principally  of  persons  whose 
name  i  have  appeared  on  rolls  of,  or  who 
have  )een  otherwise  associated  wdth,  an 
ackni  wledged  Indian  tribe.  The 
cond  tions  are  that  the  group  must 
estab  ish  that  it  has  functioned 
throi  ghout  history  imtil  the  present  as 
a  sep  irate  and  autonomous  Indian  tribal 
entit '.  that  its  members  do  not  maintain 
a  bill  teral  political  relationship  with  the 
ackn  twledged  tribe,  and  that  its 
mem  wrs  have  provided  written 
conf  mation  of  their  membership  in  the 
I>etit  oning  group. 

(g)  Neither  the  petitioner  nor  its 
mem  )ers  are  the  subject  of 
cong  essional  legislation  that  has 
expr  ssiy  terminated  or  forbidden  the 
Fede  -al  relationship. 

§  83 J     Previous  Federal  acknowledgment 

(a)  Unambiguous  previous  Federal 
ackn  >wledgment  is  acceptable  evidence 
of  th  t  tribal  character  of  a  p>etitioner  to 
the  date  of  the  last  such  previous 
acknowledgment.  If  a  petitioner 
prov  des  substantial  evidence  of 
unan  ibiguous  Federal  acknowledgment, 
the  p  etitioner  will  then  only  be  required 
to  de  monstrate  that  it  meets  the 
requ  rements  of  §83.7  to  the  extent    - 
reou  red  by  this  section. 

(b  A  determination  of  the  adequacy 
of  th  i  evidence  of  previous  Federal 
action  acknowledging  tribal  status  shall 
be  mpde  during  the  technical  assistance 
revi<  w  of  the  doctmiented  petition 
com  ucted  pursuant  to  §  83.10(b).  If  a 
p>eti1  on  is  awaiting  active  consideration 
at  th  i  time  of  adoption  of  these 
regu  ations,  this  review  will  be 
cone  ucted  while  the  petition  is  under 
acti^  e  consideration  luless  the 


petitioner  requests  in  writing  that  this 
review  be  made  in  advance. 

(c)  Evidence  to  demonstrate  previous 
Federal  acknowledgment  includes,  but 
is  not  limited  to: 

(1)  Evidence  that  the  group  has  had 
treaty  relations  with  the  United  States. 

(2)  Evideiice  that  the  group  has  been 
denominated  a  tribe  by  act  of  Congress 
or  Executive  Order. 

(3)  Evidence  that  the  group  has  been 
treated  by  the  Federal  Government  as 
having  collective  rights  in  tribal  lands  or 
funds. 

(d)  To  be  acknowledged,  a  petitioner 
that  can  demonstrate  previous  Federal 
acknowledgment  must  show  that: 

(1)  The  group  meets  the  requirements 
of  the  criterion  in  §  83.7(a),  except  that 
such  identification  shall  be 
demonstrated  since  the  point  of  last 
Federal  acknowledgment.  The  group 
must  further  have  been  identified  by 
such  sources  as  the  same  tribal  entity 
that  was  previously  acknowledged  or  as 
a  portion  that  has  evolved  from  that 
entity. 

(2)  The  group  meets  the  requirements 
of  the  criterion  in  §  83.7(b)  to 
demonstrate  that  it  comprises  a  distinct 
community  at  present.  However,  it  need 
not  provide  evidence  to  demonstrate 
existence  as  a  community  historically. 

(3)  The  group  meets  the  requirements 
of  the  criterion  in  §  83.7(c)  to 
demonstrate  that  pyolitical  influence  or 
authority  is  exercised  within  the  group 
at  present.  Sufficient  evidence  to  meet 
the  criterion  in  §  83.7(c)  from  the  point 
of  last  Federal  acknowledgment  to  the 
present  may  be  provided  by 
demonstration  of  substantially 
continuous  historical  identification,  by 
authoritative,  knowledgeable  external 
sources,  of  leaders  and/or  a  governing 
body  who  exercise  political  influence  or 
authority,  together  with  demonstration 
of  one  form  of  evidence  listed  in 

§  83.7(c). 

(4)  The  group  meets  the  requirements 
of  the  criteria  in  p>aragraphs  83.7  (d) 
through  (g). 

(5)  If  a  petitioner  which  has 
demonstrated  previous  Federal 
acknowledgment  cannot  meet  the 
requirements  in  p>aragraphs  (d)  (1)  and 
(3),  the  petitioner  may  demonstrate 
ahematively  that  it  meets  the 
requirements  of  the  criteria  in  §83.7  (a) 
through  (c)  from  last  Federal 
acknowledgment  until  the  present. 

§  83.9    Notica  of  receipt  of  a  petition. 

(a)  Within  30  days  after  receiving  a 
letter  of  intent,  or  a  documented 
petition  if  a  letter  of  intent  has  not 
previously  been  received  and  noticed, 
the  Assistant  Secretary  shall 
acknowledge  such  receipt  in  writing 
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and  shall  have  published  within  60  days 
in  the  Federal  Register  a  notice  of  stich 
receipt  This  notios  must  include  the 
name,  location,  and  mailing  address  of 
the  petitioner  and  such  o&er 
information  as  mil  identify  the  entity 
submitting  the  letter  of  intent  or 
documented  petition  and  the  date  it  was 
received.  This  notice  shall  also  serve  to 
announce  the  oppKntunity  for  interested 
perties  and  informed  parties  to  submit 
factual  or  legal  arguments  in  suppjort  of 
or  in  opp>osition  to  the  petitioner's 
request  for  aduKrwledgment  and/or  to 
request  to  be  kept  informed  of  all 
general  actions  affecting  the  petition. 
The  notice  shall  also  indicate  where  a 
copy  of  the  letter  of  intent  and  the 
documented  petition  may  be  examined. 

(b)  The  Assistant  Secretary  shall 
notify,  in  writing,  the  govemcH'  and 
attoney  general  of  the  state  in  which  a 
petitioner  is  located.  The  Assistant 
Secretary  shall  also  notify  any 
recognized  tribe  and  any  other 
petitioner  which  appears  to  have  a 
historical  or  present  relationship  with 
the  petitioner  or  which  mey  otherwise 
be  considered  to  have  a  pwtential 
interest  in  the  acknowledgment 
determination. 

(c)  The  Assistant  Secretaiy  shall  also 
pubhsh  the  notice  of  receipt  of  the  tetter 
of  intent,  or  documented  petition  if  a 
letter  of  intent  has  not  been  previously 
received,  in  a  major  newspeper  or 
newspepers  of  general  circulation  in  the 
town  or  dty  nearest  to  the  petitioner. 
The  notice  will  include  all  of  the 
information  in  p)aragraph  (a)  of  this 
section. 

$83.10    Processing  of  Itw  documented 
petition. 

(a)  Upon  receipt  of  a  documented 
petition,  the  Assistant  Secretary  shall 
cause  a  review  to  be  conducted  to 
determine  whether  the  petitioner  is 
entitled  to  be  acknowledged  as  an 
Indian  tribe.  The  review  shall  include 
consideration  of  the  docimiented 
petition  and  the  factual  statements 
contained  therein.  The  Assistant 
Secretary  may  also  initiate  other 
research  for  any  purpose  relative  to 
analyzing  the  documented  petition  and 
obtaining  additional  information  about 
the  petitioner's  status.  The  Assistant 
Secretary  may  likevase  consider  any 
evidence  which  may  be  submitted  by 
interested  parties  or  informed  parties. 

Cb)  Prior  to  active  consideration  of  the 
documented  petition,  the  Assistant 
Secretary  shall  conduct  a  preliminary 
review  of  the  petition  for  purpeses  of 
technical  assistance. 

(1)  This  technical  assistance  review 
does  not  constitute  the  Assistant 
Secretary's  review  to  determine  if  the 


petitioner  is  entitled  to  be 
acknowledged  as  an  Indian  tribe.  It  is  a 
preliminary  review  for  the  purpiose  td 
providing  the  petitioner  an  omKRtunity 
to  supplement  or  revise  the  documented 
petition  prior  to  active  consideration. 
Inso&r  as  possible,  technical  assistance 
reviews  under  this  para^rapih  will  be 
conducted  in  the  order  of  reoeiprt  of 
_  docimiented  petitions.  However, 
technical  assistance  reviews  will  not 
have  priority  over  active  consideratiui 
of  documented  petitions. 

(2)  After  the  technical  assistance 
review,  the  Assistant  Secretary  shall 
notify  the  petitioner  by  letter  of  any 
obvious  deficiencies  or  significant 
omissions  appnrent  in  the  documented 
petition  and  provide  the  petitioner  with 
an  oppKntunity  to  withdraw  the 
documented  petition  for  further  wwk  or 
to  submit  additional  information  and/or 
clarification. 

(3)  If  a  petitioner's  docimented 
petition  daims  previous  Federal 
acknowledgment  and/or  includes 
evidence  ofprevious  Federal 
acknowledgment,  the  technical 
assistance  review  will  also  include  a 
review  to  determine  whether  that 
evidence  is  stiffident  to  meet  the 
requirements  of  previous  Federal 
acknowledgment  as  defined  in  §83.1. 

(c)  Petitioners  have  the  option  of 
responding  in  pert  or  in  full  to  the 
technical  assistance  review  letter  or  of 
requesting,  in  writing,  that  the  Assistant 
Secretary  proceed  with  the  active 
consideration  of  the  doctmiented 
petition  using  the  materials  already 
submitted. 

(1)  If  the  petitioner  requests  that  the 
materials  submitted  in  respranse  to  the 
technical  assistance  review  letter  be 
again  reviewed  for  adequacy,  the 
Assistant  Secretary  will  provide  the 
additional  review.  However,  this 
additional  review  will  not  be  automatic 
and  will  be  conducted  only  at  the 
reouest  of  the  petitioner. 

(2)  If  the  assertion  ofprevious  Federal 
acknowledgment  under  §  83.8  cannot  be 
substantiated  during  the  technical 
assistance  review,  the  petitioner  must 
respond  by  providing  additional 
evidence.  A  petitioner  claimi.ng 
previous  Federal  acknowledgment  who 
fails  to  respond  to  a  technical  assistance 
review  letter  under  this  paragraph,  or 
whose  response  fails  to  establish  the 
claim,  shall  have  its  documented 
petition  considered  on  the  same  basis  as 
documented  petitions  submitted  by 
groups  not  claiming  previous  Federal 
acknowledgment.  Petitioners  that  fail  to 
demonstrate  previous  Federal 
acknowledgment  after  a  review  of 
materials  submitted  in  respHMise  to  the 
technical  assistance  review  shall  be  so 


notified.  Such  petitionerB  may  submit 
additional  materials  coooeming 
previous  acknoviriedf^nent  during  the 
course  of  active  consideration. 

(d)  The  order  of  consideration  of 
documented  petitions  shall  be 
determined  by  the  date  of  the  Bureau's 
notification  to  the  petitioner  that  it 
considers  that  the  documented  petition 
is  ready  to  be  placed  on  active 
consideration.  The  Assistant  Secretary 
shall  establish  and  maintain  a  numbered 
register  of  documented  petitions  which 
have  been  determined  ready  for  active 
consideration.  The  Assistant  Secretary 
shall  also  maintain  a  numbered  register 
of  letters  of  intent  or  incomplete 
petitions  based  on  the  original  date  of 
filing  with  the  Bureau.  In  the  event  that 
two  or  more  documented  petitions  are 
determined  ready  for  active 
consideration  on  the  same  date,  the 
register  of  letten  of  intent  or  incomplete 
petitions  shall  determine  the  order  of 
consideration  by  the  Assistant 
Secretary. 

(e)  Prior  to  active  consideration,  the 
Assistant  Secretary  shall  investigate  any 
petitioner  whose  documented  petition 
and  response  to  the  technical  assistance 
review  letter  indicates  that  there  is  little 
or  no  evidence  that  establishes  that  the 
group  can  meet  the  mandatory  criteria 
in  paragraphs  (e).  (0  or  (g)  of  §  83.7. 

(1)  If  this  review  finds  that  the 
evidence  clearly  establishes  that  the 
group  does  not  meet  the  mandatory 
criteria  in  paragraphs  (e).  (0  or  (g)  of 
§  83.7,  a  full  consideration  of  the 
documented  petition  imder  all  seven  of 
the  mandatory  criteria  will  not  be 
undertaken  pursuant  to  pwragraph  (a)  of 
this  section.  Rather,  the  Assistant 
Secretary  shall  Instead  decline  to 
acknowledge  that  the  petitioner  is  an 
Indian  tribe  and  publish  a  propesed 
finding  to  that  efiect  in  the  Federal 
Register.  The  periods  for  receipt  of 
comments  on  the  proposed  finding  from 
petitioners,  interested  f>arties  and 
informed  parties,  for  consideration  of 
comments  received,  and  for  publication 
of  a  final  determination  regarding  the 
petitioner's  status  shall  follow  the 
timetables  established  in  paragraphs  (h) 
through  (1)  of  this  section. 

(2)  If  the  review  cannot  clearly 
demonstrate  that  the  group  does  not 
meet  one  or  more  of  the  mandatory 
criteria  in  paragraphs  (e),  (f)  or  (g)  of 
§  83.7,  a  full  evaluation  of  the 
documented  petition  under  ail  seven  of 
the  mandatory  criteria  shall  be 
undertaken  during  active  consideration 
of  the  documented  petition  pursuant  to 
peragraph  (g)  of  this  section. 

(0  The  petitioner  and  interested 
parties  shall  be  notified  when  the 
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documented  petition  comes  under 
active  consideration. 

(1)  They  shall  also  be  provided  with 
the  name,  office  address,  and  telephone 
number  of  the  staff  member  with 
primarj'  administrative  responsibility 
for  the  petition;  the  names  of  the 
researchers  conducting  the  evaluation  of 
the  petition;  and  the  name  of  their 
supervisor. 

12)  The  petitioner  shall  be  notified  of 
any  substantive  comment  on  its  petition 
received  prior  to  the  beginning  of  active 
consideration  or  during  the  preparation 
of  the  proposed  finding,  and  shall  be 
provided  an  opportunity  to  respond  to 
such  comments. 

(g)  Once  active  consideration  of  the 
documented  petition  has  begun,  the 
Assistant  Secretary  shall  continue  the 
review  and  publish  proposed  findings 
and  a  final  determination  in  the  Federal 
Register  pursuant  to  these  regulations, 
notwithstanding  any  requests  by  the 
petitioner  or  interested  parties  to  cease 
consideration.  The  Assistant  Secretary 
has  the  discretion,  however,  to  suspend 
active  consideration  of  a  docimiented 
petition,  either  conditionally  or  for  a 
stated  period  of  time,  upon  a  showing 
to  the  petitioner  that  there  are  technical 
problems  with  the  documented  petition 
or  administrative  problems  that 
temporarily  preclude  continuing  active 
consideration.  The  Assistant  Secretary 
shall  also  consider  requests  by 
petitioners  for  suspension  of 
consideration  and  has  the  discretion  to 
grant  such  requests  for  good  cause. 
Upon  resolution  of  the  technical  or 
administrative  problems  that  are  the 
basis  for  the  suspension,  the 
docujnented  petition  will  have  priority 
on  the  numbered  register  of  doomiented 
petitions  insofar  as  possible.  The 
Assistant  Secretary  shall  notify  the 
petitioner  and  interested  parties  when 
active  consideration  of  the  docimiented 
petition  is  resumed.  The  timetables  in 
succeeding  paragraphs  shall  begin  anew 
upon  the  resumption  of  active 
consideration. 

(h)  Within  one  year  after  notifying  the 
petitioner  that  active  consideration  of 
the  documented  petition  has  begiln,  the 
Assistant  Secretary  shall  pubUsh 
proposed  findings  in  the  Federal 
Re^ster.  The  Assistant  Secretary  has 
the  discretion  to  extend  that  period  up 
to  an  additional  180  days.  The 
petitioner  and  interested  parties  shall  be 
notified  of  the  time  extension.  In 
addition  to  the  proposed  findings,  the 
Assistant  Secretary  shall  prepare  a 
report  summarizing  the  evidence, 
reasoning,  and  analyses  that  are  the 
basis  for  the  proposed  decision.  Copies 
of  the  report  shall  be  provided  to  the 
petitioner,  interested  parties,  and 


infom  ed  parties  and  made  available  to 
others  upon  written  request. 

(i)  L  pon  publication  of  the  proposed 
findin  ;s,  the  petitioner  or  any 
indivi  iual  or  organization  wishing  to 
challe  ige  or  support  the  proposed 
findin  ;s  shall  have  180  days  to  submit 
argum  jnts  and  evidence  to  the  Assistant 
Secret  iry  to  rebut  or  support  the 
propo  ;ed  finding.  The  period  for 
comm  jnt  on  a  proposed  finding  may  be 
extent  ed  for  up  to  an  additional  180 
days  8 :  the  Assistant  Secretary's 
discre  ion  upon  a  finding  of  good  cause. 
The  p  ttitioner  and  interested  parties 
shall  te  notified  of  the  time  extension. 
Intere  ited  and  informed  parties  who 
subm  t  arguments  and  evidence  to  the 
Assisi  snt  Secretary  must  provide  copies 
of  the  r  submissions  to  the  petitioner. 

(j)(: )  Ehiring  the  response  period,  the 
Assisi  ant  Secretary  shall  provide 
techn  cal  advice  concerning  the  factual 
basis  or  the  proposed  finding,  the 
reasoi  ling  used  in  preparing  it,  and 
sugge  itions  regarding  the  preparation  of 
matei  lals  in  response  to  the  proposed 
findii  g.  The  Assistant  Secretary  shall 
make  available  to  the  petitioner  in  a 
timel; '  fashion  any  records  used  for  the 
prop<  sed  finding  not  already  held  by 
the  p(  ititioner,  to  the  extent  allowable  by 
Fedei  al  law. 

(2)  n  addition,  the  Assistant  Secretary 
shall,  if  requested  by  the  petitioner  or 
any  i  iterested  party,  hold  a  formal 
meet  ng  for  the  purpose  of  inquiring 
into  1  le  reasoning,  analyses,  and  factual 
base!  for  the  proposed  finding.  The 
proci  edings  of  this  meeting  shall  be  on 
the  n  cord.  The  meeting  record  shall  be 
availi  ble  to  any  participating  party  and 
becoi  ae  part  of  the  record  considered  by 
the  A  ssistant  Secretary  in  reaching  a 
final  determination. 

(k)  The  petitioner  shall  have  a 
mini  num  of  60  days  to  respond  to  any 
subn  issions  by  interested  and  informed 
parti  (s  during  the  response  period.  This 
may  )e  extended  at  the  Assistant 
Seen  tary's  discretion  if  warranted  by 
the  e  rtent  and  nature  of  the  comments. 
The  >etitioner  and  interested  parties 
shall  be  notified  by  letter  of  any 
exteision.  No  further  comments  from 
interested  or  informed  parties  will  be 
accented  after  the  end  of  the  regular 
resp'  inse  period. 

(1)  At  the  end  of  the  period  for 
comi  nent  on  a  proposed  finding,  the 
Assii  ;tant  Secretary  shall  consult  with 
the  I  etitioner  and  interested  parties  to 
dete  mine  an  equitable  timeframe  for 
cons  deration  of  written  arguments  and 
evid  ;nce  submitted  during  the  response 
peril  )d.  The  petitioner  and  interested 
part  es  shall  be  notified  of  the  date  such 
con!  deration  begins. 


(1)  Unsolicited  comments  submitted 
after  the  close  of  the  response  period 
established  in  §83.10(i)  and  §83.10(k), 
will  not  be  considered  in  preparation  of 
a  final  determination.  The  Assistant 
Secretary  has  the  discretion  during  the 
preparation  of  the  proposed  finding, 
however,  to  request  additional 
explanations  and  information  from  the 
petitioner  or  from  commenting  parties 
to  support  or  supplement  their 
comments  on  a  proposed  finding.  The 
Assistant  Secretary  may  also  conduct 
such  additional  research  as  is  necessary 
to  evaluate  and  supplement  the  record. 
In  either  case,  the  additional  materials 
will  become  part  of  the  petition  record. 

(2)  After  consideration  of  the  written 
arguments  and  evidence  rebutting  or 
supporting  the  proposed  finding  and  the 
petitioner's  response  to  the  comments  of 
interested  parties  and  informed  parties, 
the  Assistant  Secretary  shall  make  a 
final  determination  regarding  the 
petitioner's  status.  A  summary  of  this 
determination  shall  be  published  in  the 
Federal  Register  within  60  days  from 
the  date  on  which  the  consideration  of 
the  written  arguments  and  evidence 
rebutting  or  supporting  the  proposed 
finding  begins. 

(3)  The  Assistant  Secretary  has  the 
discretion  to  extend  the  period  for  the 
preparation  of  a  final  determination  if 
warranted  by  the  extent  and  nature  of 
evidence  and  arguments  received  during 
the  response  period.  The  petitioner  and 
interested  parties  shall  be  notified  of  the 
time  extension. 

(4)  The  determination  will  become 
effective  90  days  from  publication 
unless  a  request  for  reconsideration  is 
filed  pursuant  to  §83.11. 

(m)  The  Assistant  Secretary  shall 
acknowledge  the  existence  of  the 
petitioner  as  an  Indian  tribe  when  it  is 
determined  that  the  group  satisfies  all  of 
the  criteria  in  §  83.7.  The  Assistant 
Secretary  shall  decline  to  acknowledge 
that  a  petitioner  is  an  Indian  tribe  if  it 
fails  to  satisfy  any  one  of  the  criteria  in 
§83.7. 

(n)  If  the  Assistant  Secretary  declines 
to  acknowledge  that  a  petitioner  is  an 
Indian  tribe,  the  petitioner  shall  be 
informed  of  alternatives,  if  any,  to 
acknowledgment  under  these 
procedures.  These  alternatives  may 
include  other  means  through  which  the 
petitioning  group  may  achieve  the  status 
of  an  acknowledged  Indian  tribe  or 
through  which  any  of  its  members  may 
become  eligible  for  services  and  benefits 
from  the  Department  as  Indians,  or 
become  members  of  an  acknowledged 
Indian  tribe. 

(o)  The  determination  to  decline  to 
acknowledge  that  the  petitioner  is  an 


Indian  tribe  shall  be  final  for  the 
Department. 

(p)  A  petitioner  that  has  petitioned 
under  this  part  or  under  the 
acknowledgment  regulations  previously 
effective  and  that  has  been  denied 
Federal  acknowledgment  may  not  re- 
petition under  this  part.  The  term 
"petitioner"  here  includes  previously 
denied  petitioners  that  have  reorganized 
or  been  renamed  or  that  are  wholly  or 
primarily  portions  of  groups  that  have 
previously  been  denied  under  these  or 
previous  acknowledgment  regulations. 

§  83. 1 1    independent  review, 
reconsideratkMt  end  final  action 

(a)  (1)  Upon  publication  of  the 
Assistant  Secretary's  determination  in 
the  Federal  Register,  the  petitioner  or 
any  interested  party  may  file  a  request 
for  reconsideration  with  the  Interior 
Board  of  Indian  Appeals.  Petitioners 
which  choose  under  §  83.3(g)  lo  be 
considered  under  previously  effective 
acknowledgment  regulations  may 
nonetheless  request  reconsideration 
under  this  section. 

(2)  A  petitioner's  or  interested  party's 
request  for  reconsideration  must  be 
received  by  the  Board  no  later  than  90 
days  after  the  date  of  publication  of  the 
Assistant  Secretary's  determination  in 
the  Federal  Register.  If  no  request  for 
reconsideration  has  been  received,  the 
Assistant  Secretary's  decision  shall  be 
final  for  the  Department  90  days  after 
publication  of  the  final  determination  in 
the  Federal  Register. 

(b)  The  petitioner's  or  interested 
party's  request  for  reconsideration  shall 
contain  a  detailed  statement  of  the 
grounds  for  the  request,  and  shall 
include  any  new  evidence  to  be 
considered. 

(1)  The  detailed  statement  of  grounds 
for  reconsideration  filed  by  a  petitioner 
or  interested  parties  shall  be  considered 
the  appellant's  opening  brief  provided 
for  in  43  CFR  4..111(a). 

(?;  The-  party  or  parties  requesting  the 
recon':i(Jerntion  shall  mail  copies  of  the 
request  to  the  petitioner  and  all  other 
"interested  parties. 

(c)(1)  The  Board  shall  dismiss  a 
request  for  reconsideration  that  is  not 
filed  by  the  deadline  specified  in 
paragraph  (a)  of  this  section. 

(2)  If  a  petitioner's  or  interested 
party's  request  for  reconsideration  is 
filed  on  time,  the  Board  shall  determine, 
within  120  days  after  publication  of  the 
Assistant  Secretary's  final  determination 
in  the  Federal  Register,  whether  the 
request  alleges  any  of  the  grounds  in 
paragraph  (d)  of  this  section  and  shall 
notify  the  petitioner  and  interested 
parties  of  this  determination. 


(d)  The  Board  shall  have  the  authority 
to  review  all  requests  for 
reconsideration  that  are  timely  and  that 
allege  any  of  the  following: 

(1)  That  there  is  new  evidence  that 
could  affect  the  determination;  or 

(2)  That  a  substantial  portion  of  the 
evidence  rebed  upon  in  the  Assistant 
Secretary's  determination  was 
unreliable  or  was  of  little  probative 
value;  or 

(3)  That  petitioner's  or  the  Bureau's 
research  appears  inadequate  or 
incomplete  in  some  material  respect;  or 

(4)  That  there  are  reasonable 
ahemative  interpretations,  not 
previously  considered,  of  the  evidence 
used  for  the  final  determination,  that 
would  substantially  affect  the 
determination  that  the  petitioner  meets 
or  does  not  meet  one  or  more  of  the 
criteria  in  §83.7  (a)  through  (g). 

(e)  The  Board  shall  have 
administrative  authority  to  review 
determinations  of  the  Assistant 
Secretary  made  pursuant  to  §  83.10(m) 
lo  the  extent  authorized  by  this  section. 

(1)  The  regulations  at  43  CFR  4.310- 
4.318  and  4.331-4.340  shall  apply  to 
proceedings  before  the  Board  except 
when  they  are  inconsistent  with  these 
regulations. 

(2)  The  Board  may  establish  such 
procedures  as  it  deems  appropriate  to 
provide  a  full  and  fair  evaluation  of  a 
request  for  reconsideration  under  this 
section  to  the  extent  they  are  not 
inconsistent  with  these  regulations. 

(3)  The  Board,  at  its  discretion,  may 
request  experts  not  associated  with  the 
Bureau,  the  petitioner,  or  interested 
parties  to  provide  comments, 
recommendations,  or  technical  advice 
concerning  the  determination,  the 
administrative  record,  or  materials  filed 
by  the  petitioner  or  interested  parties. 
The  Board  may  also  request,  at  its 
discretion,  comments  or  technical 
assistance  from  the  Assistant  Secretary 
concerning  the  final  determination  or, 
pursuant  to  paragraph  (e)(8)  of  this 
section,  the  record  used  for  the 
determination. 

(4)  Pursuant  to  43  CFR  4.337(a),  the 
Board  may  require,  at  its  discretion,  a 
hearing  conducted  by  an  administrative 
law  judge  of  the  Office  of  Hearings  and 
Appeals  if  the  Board  determines  that 
further  inquiry  is  necessary  to  resolve  a 
genuine  issue  of  material  fact  or  to 
otherwise  augment  the  record  before  it 
concerning  the  grounds  for 
reconsideration. 

(5)  The  detailed  statement  of  grounds 
for  reconsideration  filed  by  a  petitioner 
or  interested  parties  pursuant  to 
paragraph  (b)(1)  of  this  section  shall  be 
considered  the  appellant's  opening  brief 
provided  for  in  43  CFR  4.311(a). 


(6)  An  appellant's  reply  to  an 
opposing  party's  aitswer  brief,  provided 
for  in  43  CFR  4.311(b),  shall  not  apply 
to  proceedings  under  this  section, 
except  that  a  i>etitioner  shall  have  the 
opportunity  to  reply  to  an  answer  brief 
filed  by  any  party  that  opposes  a 
petitioner's  request  for  reconsideration. 

(7)  The  opportimity  for 
reconsideration  of  a  Board  decision 
provided  for  in  43  CFR  4.315  shall  not 
apply  to  proceedings  under  this  section. 

(8)  For  purposes  of  review  by  the 
Board,  the  administrative  record  shall 
consist  of  ail  appropriate  docimients  in 
the  Branch  of  Acknowledgment  and 
Research  relevant  to  the  determination 
involved  in  the  request  for 
reconsideration.  The  Assistant  Secretary 
shall  designate  and  transmit  to  the 
Board  copies  of  critical  documents 
central  to  the  portions  of  the 
determination  under  a  request  for 
reconsideration.  The  Branch  of 
Acknowledgment  and  Research  shall 
retain  custody  of  the  remainder  of  the 
administrative  record,  to  which  the 
Board  shall  have  unrestricted  access. 

(9)  The  Board  shall  affirm  the 
Assistant  Secretary's  determination  if 
the  Board  finds  that  the  petitioner  or 
interested  party  has  failed  to  establish, 
by  a  preponderance  of  the  evidence,  at 
least  one  of  the  grounds  under 
paragraph  (d)(l-4)  of  this  section. 

(10)  The  Board  shall  vacate  the 
Assistant  Secretary's  determination  and 
remand  it  to  the  Assistant  Secretary  for 
further  work  and  reconsideration  if  the 
Board  finds  that  the  petitioner  or  an 
interested  party  has  established,  by  a 
preponderance  of  the  evidence,  one  or 
more  of  the  grounds  under  paragraph 
(d)(l-4)  ofthis  section. 

(0(1)  The  Board,  in  addition  to 
making  its  determination  to  affirm  or 
remand,  shall  describe  in  its  decision 
any  grounds  for  reconsideration  other 
than  those  in  paragraphs  (d)(l-4)  ofthis 
section  alleged  by  a  petitioner's  or 
interested  party's  request  for 
reconsideration. 

(2)  If  the  Board  affirms  the  Assistant 
Secretary's  decision  under  §  83.11(e)(9) 
but  finds  that  the  petitioner  or 
interested  parties  have  alleged  other 
grounds  for  reconsideration,  the  Board 
shall  send  the  requests  for 
reconsideration  to  the  Secretary.  The 
Secretary  shall  have  the  discretion  to 
request  that  the  Assistant  Secretary 
reconsider  the  final  determination  on 
those  grounds. 

(3)  The  Secretary,  in  reviewing  the 
Assistant  Secretary's  decision,  may 
review  any  information  available, 
whether  formally  part  of  the  record  or 
not.  Where  the  Secretary's  review  relies 
upon  information  that  is  not  formally 
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part  of  the  record,  the  Secretary  shall 
insert  the  information  relied  upon  into 
the  record,  together  with  an 
identification  of  its  source  and  nature. 

(4)  Where  the  Board  has  sent  the 
Secretary  a  request  for  reconsideration 
underparagraph  (f)(2),  the  petitioner 
and  interested  parties  shall  have  30  days 
from  receiving  notice  of  the  Board's 
decision  to  submit  comments  to  the 
Secretary.  Where  materials  are 
submitted  to  the  Secretary  opposing  a 
petitioner's  request  for  reconsideration, 
the  interested  party  shall  provide  copies 
to  the  petitioner  and  the  petitioner  shall 
have  15  days  from  their  receipt  of  the 
information  to  file  a  response  with  the 
Secretary. 

(5)  The  Secretary  shall  make  a 
determination  whether  to  request  a 
reconsideration  of  the  Assistant 
Secretary's  determination  within  60 
days  of  receipt  of  all  comments  and 
shall  notihr  all  parties  of  the  decision. 

(g)  (1)  Tne  Assistant  Secretary  shall 
issue  a  reconsidered  determination 
within  120  days  of  receipt  of  the  Board's 
decision  to  remand  a  determination  or 
the  Secretary's  request  for 
reconsideration. 

(2)  The  Assistant  Secretary's 
reconsideration  shall  address  all 
grounds  determined  to  be  valid  grounds 
for  reconsideration  in  a  remand  by  the 
Board,  other  grouinds  described  by  the 
Board  pursuant  to  paragraph  (f)(1),  and 
all  grounds  specitied  in  any  Secretarial 
request.  The  Assistant  Secretary's 
reconsideration  may  address  any  issues 
and  evidence  consistent  with  the 
Board's  decision  or  the  Secretary's 
request. 

(h)  (1)  If  the  Board  finds  that  no 
petitioner's  or  interested  party's  request 
for  reconsideration  is  timely,  the  ~~- 
Assistant  Secretary's  determination 
shall  become  effective  and  fmal  for  the 
Department  120  days  from  the 
publication  of  the  final  determination  in 
the  Federal  Register. 

(2)  If  the  Secretary  declines  to  request 
reconsideration  imder  paragraph  (f)(2) 
of  this  section,  the  Assistant  Secretary's 
decision  shall  become  effective  and 
final  for  the  Department  as  of  the  date 
of  notification  to  all  parties  of  the 
Secretary's  decision. 

(3)  If  a  determination  is  reconsidered 
by  the  Assistant  Secretary  because  of 


acti  >n  by  the  Board  remanding  a 
dec  sion  or  because  the  Secretary  has 
reqi  ested  reconsideration,  the 
rea  nsidered  determination  shall  be 
fina  and  effective  upon  publication  of 
the  lotice  of  this  reconsidered 
det(  rmination  in  the  Federal  Register. 

§  83  1 2    Implementation  of  decisions. 

(i  I  Upon  final  determination  that  the 
pet  ioner  exists  as  an  Indian  tribe,  it 
sha  1  be  considered  eligible  for  the 
sen  ices  and  benefits  from  the  Federal 
gov  ;mment  that  are  available  to  other 
fed(  rally  recognized  tribes.  The  newly 
ack.  lowledged  tribe  shall  be  considered 
a  hi  ;toric  tribe  and  shall  be  entitled  to 
the  }rivileges  and  immunities  available 
to  c  her  federally  recognized  historic 
trih  5S  by  virtue  of  their  govemment-to- 
gov  jmment  relationship  with  the 
Un  ted  States.  It  shall  also  have  the 
res  onsibili ties  and  obligations  of  such 
trib  »s.  Newly  acknowledged  Indian 
trib  js  shall  likewise  be  subject  to  the 
san  e  authority  of  Congress  and  the 
Un  ted  States  as  are  other  federally 
ack  lowledged  tribes. 

C  i)  Upon  acknowledgment  as  an 
In^  an  tribe,  the  list  of  members 
sul  Tiitted  as  part  of  the  petitioners 
do<  umented  petition  shall  be  the  tribe's 
cor  iplete  base  roll  for  purposes  of 
Fe<  eral  funding  and  other 
adi  linistrative  purposes.  For  Bureau 
pu:  loses,  any  additions  made  to  the 
rol  ,  other  than  individuals  who  are 
de!  [indents  of  those  on  the  roll  and 
wh )  meet  the  tribe's  membership 
cril  9ria,  shall  be  limited  to  those 
me  tting  the  requirements  of  §  83.7(e) 
an<  maintaining  significant  social  and 
po  itical  ties  with  the  tribe  (i.e., 
ma  ntaining  the  same  relationship  with 
the  tribe  as  those  on  the  list  submitted 
wit  1  the  group's  documented  petition). 

( :)  While  the  newly  acknowledged 
trine  shall  ba  considered  eligible  for 
benefits  and  services  available  to 
fee  orally  recognized  tribes  because  of 
the  r  status  as  Indian  tribes, 
acl  nowledgment  of  tribal  existence 
sh(  11  not  create  immediate  access  to 
exi  sting  programs.  The  tribe  may 
paikicipate  in  existing  programs  after  it 
me  its  the  specific  program 
re<  uirements,  if  any,  and  upon 
ap  tropriation  of  funds  by  Congress. 
Rie  uests  for  appropriations  shall  follow 


a  determination  of  the  needs  of  the 
newly  acknowledged  tribe. 

(d)  Within  six  months  after 
acknowledgment,  the  appropriate  Area 
Office  shall  consult  with  the  newly 
acknowledged  tribe  and  develop,  in 
cooperation  with  the  tribe,  a 
determination  of  needs  and  a 
recommended  budget.  These  shall  be 
forwarded  to  the  Assistant  Secretary. 
The  recommended  budget  will  then  be 
considered  along  with  other 
recommendations  by  the  Assistant 
Secretary  in  the  usual  budget  request 
process. 

§  83.1 3    Information  collection. 

(a)  The  collections  of  information 
contained  in  §  83.7  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1076-0104. 
The  information  will  be  used  to 
establish  historical  existence  as  a  tribe, 
verify  family  relationships  and  the 
group's  claim  that  its  members  are 
Indian  and  descend  from  a  historical 
tribe  or  tribes  which  combined,  that 
members  are  not  substantially  enrolled 
in  other  Indian  tribes,  and  that  they 
have  not  individually  or  as  a  group  been 
terminated  or  otherwise  forbidden  the 
Federal  relationship.  Response  is 
required  to  obtain  a  benefit  in 
accordance  with  25  U.S.C.  2. 

(b)  PubUc  reporting  burden  for  this 
information  is  estimated  to  average 
1,968  hours  per  petition,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  both  the 
Information  Collection  Clearance 
Officer,  Bureau  of  Indian  Affairs,  Mail 
Stop  336-SIB,  1849  C  Street,  NW., 
Washington,  DC  20240;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Dated:  December  28, 1993. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  94-3934  Filed  2-24-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  141 

RIN  107&-AC87 

Business  Practices  on  the  Navajo, 
Hopi  and  Zuni  Reservations 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  amend  the  general 
regulations  in  25  CFR  Part  141  deleting 
the  references  to  the  account  "Indian 
Monies.  Proceeds  of  Labor"  and 
substituting  "Special  Deposits,"  in  their 
place.  This  regulation  is  being  amended 
to  correspond  to  current  administrative 
procedures  in  eliminating  the  use  of 
IMPL  accounts  which  are  to  be  removed 
from  the  BIA  accounting  system. 
DATES:  Comments  must  be  received  on 
or  before  March  28. 1994. 
ADDRESSES:  Written  comments  should 
be  directed  to  the  Bureau  of  Indian 
Affairs.  Office  of  Trust  Funds 
Management,  505  Marquette  NW.,  Suite 
700.  Albuquerque,  NM  87102. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Parris,  Bureau  of  Indian  Affairs. 
Office  of  Trust  Fimds  Management,  505 
Marquette  NW.,  Suite  700, 
Albuquerque.  NM  87102,  Tel^hone 
Number  505-766-3233. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  published  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
This  proposed  rulemaking  action  will 
amend  Part  141  of  Subchapter  G  of 
Chapter  I  of  Title  25  of  the  Code  of 
Federal  Regulations,  which  contains 
general  regulations  pertaining  to  the 
reservation  businesses  and  prescribes 
rules  for  the  licensing  of  non-member 
businesses,  pawnbrokers  and  traders 
who  engage  in  retail  business  on  the 
Navajo,  Hopi,  and  Zuni  Reservations,  as 


requ  red  bv  25  U.S.C.  261,  262,  263  and 
264. 

Pi  rsuant  to  the  amendments 
cont  lined  in  Pub.  L.  97-257,  title  I, 
§  10  I  {Sept.  10. 1982,  96  Stat.  839.) 
whii  h  provide  that,  "No  funds  shall  be 
dep(  sited  in  such  'Indian  monies, 
prof  ;eds  of  labor'  (IMPL)  accounts  after 
Sep!  jmber  30, 1982,"  all  deposits  to 
IMP  .,  accounts  were  discontinued.  The 
IMP  a  accounts  will  be  removed  from 
the   iIA  accounting  system  and  are  no 
lonj  ;r  available  for  use.  The  references 
to, '  ndian  Monies,  Proceeds  of  Labor" 
accc  ants  contained  in  §  141.10(d)  and 
§  14  .33(d)  are  therefore  no  longer  valid, 
and  ire  being  changed  to  refer  to 
"Sp  cial  Deposits"  accounts,  in 
accc  rdance  with  the  requirements  of  25 
CFF  part  114. 

T  e  primary  author  of  this  proposed 
rule  is  Loren  J.  Farmer,  Policy.  Analysis 
and  evaluation  Staff,  Bureau  of  Indian 
Affa  rs.  Office  of  Trust  Funds 
Mar  agement.  505  Marquette  NW.,  Suite 
700  Albuquerque,  NM  87102. 

T  e  policy  of  the  Department  of  the 
Inte  ior  is,  whenever  practical,  to  aSbrd 
the  )ublic  an  opportunity  to  participate 
in  t  e  rulemaking  process.  Accordingly, 
inte  ested  persons  may  submit  written 
com  ments  regarding  the  proposed  rule 
to  tl  e  office  identified  in  the  Addresses 
sect  on  of  this  document. 

T  le  Department  has  certified  to  the 
Offi  :e  of  Management  and  Budget  that 
thei  3  proposed  regulations  meet  the 
app  icable  standards  provided  in 
sect  ons  2(a)  and  2(b)(2]  of  Executive 
Ore  JT  1277a 

T  le  Department  has  determined  that 
-   thisjdocument  is  not  a  significant  rule 


um  sr  Executive  Order  12866  and  will        §141.33    Fees  for  pawnbroker  license, 
not  lave  a  significant  economic  impact       •        •        •        •        • 
on  i  substantial  number  of  small  entities 
imt  er  the  Regulatory  Flexibility  Act  (5 
U.S  C.  601  ei  seq.). 

Ii  accordance  with  Executive  Order 
126  )0,  the  Department  has  determined 
thai  this  proposed  rule  does  not  have 
sigi  ificant  takings  implications. 

T  le  Department  has  determined  that 
this  rule  does  not  have  significant 
fedi  ralism  effects. 


The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

There  are  no  new  information 
collection  requirements  requiring 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  snq. 

List  of  Subjects  in  25  CFR  Part  141 

Business  and  industry.  Credit, 
Indians-business  and  finance.  Penalties. 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble, 
part  141  of  title  25.  Chapter  I  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  141  BUSINESS  PRACTICES  ON 
THE  NAVAJO.  HOPI  AND  ZUNI 
RESERVATIONS 

1.  The  authority  citation  for  25  CFR 
part  141  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  25  U.S.C.  2.  9. 

2.  Sections  141.10(d)  and  141.33(d) 
are  revised  to  read  as  follows: 

§141.10    License  fees  for  reservation 
businesses. 


(d)  All  fees  are  payable  to  the  Area 
Director  and  shall  be  deposited  to  the 
credit  of  the  account  "Special 
Deposits." 


(d)  All  fees  are  payable  to  the  Area 
Director  and  shall  be  deposited  to  the 
credit  of  the  account  "Special 
Deposits." 

Dated:  February  1. 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  94-3935  Filed  2-24-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  vynidlife  Service 

SOCFRPartIT 
RIN1018-AB69 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  or  Threatened  Status  for 
24  Plants  From  the  Island  of  Kauai,  HI 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  21  plant  taxa  and 
threatened  status  for  3  plant  taxa.  All 
but  seven  of  the  taxa  are  endemic  to  the 
island  of  Kauai,  Hawaiian  Islands.  The 
exceptions  are  found  on  the  islands  of 
Niihau,  Oahu,  Molokai,  Maui,  and/or 
Hawaii,  as  well  as  Kauai.  The  24  plant 
taxa  and  their  habitats  have  been 
variously  affected  or  are  currently 
threatened  by  1  or  more  of  the 
following:  habitat  degradation  by 
animals  (e.g.,  goats,  pigs,  axis  and  mule 
deer,  cattle,  and  red  jungle  fowl); 
competition  for  space,  light,  water,  and 
nutrients  by  naturalized,  introduced 
vegetation;  erosion  of  substrate 
produced  by  weathering,  or  human  or 
animal  caused  disturbance;  lecreational 
and  agricultural  activities;  habitat  loss 
from  fires;  and  predation  by  animals 
(goats  and  rats).  Due  to  the  small 
number  of  existing  individuals  and  their 
very  narrow  distributions,  tiiese  taxa 
and  most  of  their  populations  are 
subject  to  an  increased  likelihood  of 
extinction  and/or  reduced  reproductive 
vigor  from  stochastic  events.  This  rule 
implements  the  protection  and  recovery 
pn^isions  provided  by  the  Act  for  these 
plant  taxa. 

EFFECTIVE  DATE:  March  28. 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildhfe 
Service,  300  Ala  Moana  Boulevard, 
room  6307,  P.O.  Box  50167,  Honolulu. 
Hawaii  96850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Brighamia  insignis,  Cyanea  asarifolia, 
Cyrtandra  Umahuliensis,  Delissea 
rhytidosperma,  Diellia  pallida. 
Exocarpos  Ivteolus,  Hedyotis  cookiana, 


Hibi  cus  clayi,  Lipochaeta  fauriei, 
Ijpo  :haeta  micmntha,  Lipochaeta 
wair  reaensis,  Lysimachia  filifolia, 
Meli  'ope  haupuensis,  Melicope 
Icnut  senii,  Melicope  pallida,  Melicope 
quai  rangularis,  Munroidendron 
race  nosuin,  Nothocestrum  peltatum. 
Peuc  edanum  sandwicense,  Phyllostegia 
wail  \eae,  Pteralyxia  kauaiensis, 
Scbi  idea  spergulina  var.  leiopoda. 
Schi  idea  spergulina  var.  spergulina, 
and  Solanum  sandwicense  are  endemic 
to  oi  have  the  majority  of  their 
pop<  ilations  on  the  island  of  Kauai, 
Haw  aii.  Seventeen  of  these  taxa  are 
end(  mic  to  the  island  of  Kauai,  Hawaii; 
two  idditional  taxa  are  now  fiound  only 
on  K  auai.  One  of  these  taxa  is  now  or 
was  jreviously  also  known  from  Niihau, 
four  from  Oahu,  two  from  Molokai,  two 
fron  Maui,  and  one  from  the  island  of 
Haw  aii. 

TI  e  island  of  Kauai  is  the 
nort  lemmost  and  oldest  of  the  eight 
maj(  r  Hawaiian  Islands  (Foote  et  al. 
197;  ).  This  highly  eroded  island, 
chai  acterized  by  deeplydissected 
can]  ons  and  steep  ridges,  is  553  square 
miU  s  (sq  mi)  (1,430  sq  kilometers  (km)) 
in  aj  ea  (Department  of  Geography  1983). 
Kau  it  was  fonned  about  six  ndllion 
yeai  s  ago  by  a  single  shield  volcano.  Its 
calc  3ra,  once  the  largest  in  the  Hawaiian 
Isla  ids,  now  extends  about  10  mi  (16 
km)  in  diameter  and  comprises  die 
extj  imely  wet,  elevated  tableland  of 
Alal  :ai  Swamp  (Department  of 
Geography  1983).  Because  the  highest 
poiilt  on  Kauai,  at  Kawaikini  Peak,  is 
onlj  5.243  feet  (ft)  (1,598  meters  (m))  in 
election  (Department  of  Geography 
198*),  it  lacks  the  contrasting  leeward 
montane  rainfall  patterns  found  on 
oth<  r  islands  that  have  higher  mountain 
syst  }ms.  Rainfall  is,  therefore, 
dist  ibuted  throughout  the  upper 
elexi  ations,  especially  at  Mount 
Waj  ileale.  Kauai's  second  highest  point 
at  5  148  ft  elevation  (1,569  m) 
(De  tartment  of  Geography  1983).  Mount 
Wa  aleale  is  one  of  the  wettest  spots  on 
eart  i,  where  annual  rainfall  averages 
450  inches  (in)  (1,140  centimeters  (cm)). 
(Ho  Ida  ef  al.  1967,  Joesting  1964).  To 
the  vest  of  the  Alakai  Swamp  is  the 
dee  )ly  dissected  Waimea  Canyon. 
ext(  nding  10  mi  (16  km)  in  length  and 
up  I  0  1  mi  (1.6  km)  in  width.  Later 
vol(  anic  activity  on  the  southeastern 
fiar  c  of  the  volcano  formed  the  smaller 
Hai  pu  caldera.  Subsequent  erosion  and 
col  ipse  of  its  flank  formed  Haupu 
Rid  ;e  (Macdonald  et  al.  1983).  c5ne  of 
the  island's  most  famous  features  is  the 
Na  'ali  Coast,  where  stream  and  wave 
act!  }n  have  cut  deep  valleys  and  eroded 
the  aorthem  coast  to  form  precipitous 


cliffs  as  high  as  3,000  ft  (910  m) 
(Joesting  1984). 

Because  of  its  age  and  relative 
isolation,  levels  of  floristic  diversity  and 
endemism  are  higher  on  Kauai  than  on 
any  other  island  in  the  Hawaiian 
archipelago.  However,  the  vegetation  of 
Kauai  has  undergone  extreme 
alterations  because  of  past  and  present 
land  use.  Land  with  rich  soils  was 
altered  by  the  early  Hawaiians  and  more 
recently  converted  to  agricultural  use  or 
pasture  (Gagne  and  Cuddihy  1990). 
Intentional  or  inadvertent  introduction 
of  alien  plant  and  animal  taxa  has  also 
contributed  to  the  reduction  of  native 
vegetation  on  the  island  of  Kauai.  Native 
forests  are  now  limited  to  the  upper 
elevation  mesic  and  wet  regions  within 
Kauai's  conservation  district.  The  24 
taxa  in  this  rule  occur  in  that  district, 
between  400  and  4,000  ft  (120  and  1.200 
m)  elevation  in  the  western  and 
northwestern  portions  of  the  island  or 
within  large  State  owmed  tracts  of 
natural  area  reserves,  forest  reserves, 
and  parks.  Most  of  the  taxa  included  in 
this  rule  persist  on  steep  slopes, 
precipitous  cli%,  valley  headwalls.  and 
other  regions  where  unsuitable 
topography  has  prevented  agricultural 
development  or  where  inaccessibility 
has  limited  encroachment  by  alien 
animal  and  plant  taxa. 

The  24  taxa  included  in  this  rule  are 
distributed  throughout  the  island  of 
Kauai  and  grow  in  a  variety  of 
vegefation  communities  (grassland, 
shrubland.  and  forests),  elevational 
zones  (coastal  to  montane),  and 
moisture  regimes  (dry  to  wet).  Six  taxa 
are  found  in  various  lowland  dry 
communities.  These  once  abundant 
communities  are  now  fragmented  due  to 
fire,  development,  and  the  ingression  of 
alien  plants  and  animals. 
Munroidendron  racemosum  extends 
from  coastal  mesic  vegetation 
commimities  to  higher  elevations  in 
lowland  dry  (Hawaii  Heritage  Program 
(HHP)  1990a)  and  mesic  forests. 
Peucedanum  sandwicense  is  found 
within  a  variety  of  vegetation 
communities,  ranging  from  coastal  to 
lowland  dry  to  mesic  shrublands  and 
forests.  Only  1  of  the  24  taxa  is  found 
in  grasslands.  Brighamia  insignis  grows 
within  Kauai's  lowland  dry  grassland 
and  shrubland  communities  in  the  Na 
Pali  region,  where  the  annual  rainfall  is 
usually  less  than  65  in  (170  cm).  Three 
taxa.  Hibiscus  clayi,  Delissea 
rhytidosperma,  and  Melicope  knudsenii, 
are  located  within  lowland  dry  forests, 
the  latter  two  extending  into  mesic 
forests.  Lowland  dry  forests  are 
characterized  by  an  annual  rainfall  of  20 
to  80  in  (50  to  200  cm),  which  falls 
between  November  and  March,  and  a 
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well-drained,  highly  weathered 
substrate  rich  in  aluminum  (Gagne  and 
Cuddihy  1990). 

Nineteen  of  the  24  taxa  have  all  or  a 
significant  number  of  their  populations 
•  in  lowland  mesic  or  wet  forest 
communities.  Lowland  mesic  forest 
communities  lie  between  100  and  3.000 
ft  (30  and  1,000  m)  elevation  and  are 
characterized  by  a  6.5  to  65  ft  (2  to  20 
m)  tall  canopy  and  a  diverse  understory 
of  shrubs,  hed)s.  and  ferns.  The  aimual 
rainfall  of  45  to  150  in,(120  to  380  cm) 
falls  predominantly  between  October 
and  March  (Gagne  and  Cuddihy  1990). 
This  mesic  community  often  grades  into 
lowland  wet  forests  which  are  typically 
found  on  the  windward  side  of  the 
island  or  in  sheltered  leeward  situations 
between  330  and  3,940  ft  (100  and  1.200 
m)  elevation.  The  rainfall  in  this 
lowland  wet  community  may  exceed 
200  in  (500  cm)  per  year.  These  forests 
were  once  the  predominant  vegetation 
on  Kauai  but  now  exist  only  on  steep 
rocky  terrain  or  cliff  faces.  The  substrate 
is  generally  of  well-drained  soils  that 
may  support  tree  canopies  up  to  130  ft 
(40  m)  in  height  (Cuddihy  and  Stone 
1990,  Gagne  and  Cuddihy  1990). 

The  habitat  of  Solanum  sandwicense 
extends  to  the  higher  elevation  and  drier 
portions  of  montane  mesic  forests, 
whereas  the  habitat  of  Exocarpos 
luteolus  extends  into  montane  wet 
forests.  Nothocestrum  peltatum  and 
Phyllostegia  waimeae  are  the  only  taxa 
found  strictly  within  these  montane 
communities,  which  typically  occur 
above  3.0O0  ft  (1,000  m)  elevation  (HHP 
1991).  The  annual  rainfall  in  montane 
communities  may  exceed  280  in  (700 
cm)  (Gagne  and  Cuddihy  1990). 

The  land  that  supports  these  24  plant 
taxa  is  owned  by  various  private  parties, 
the  Qty  and  County  of  Honolulu,  and 
the  State  of  Hawaii  (including  State 
parks,  forest  reserves,  natural  area 
reserves,  the  Seabird  Sanctuary,  and 
land  managed  under  a  cooperative 
agreement  with  the  National  Park 
Service). 

Discussion  of  the  24  Plant  Taxa 
Included  in  This  Final  Rule 

Asa  Gray  (in  Maim  1868)  described 
Brighamia  insignis  based  upon  alcohol- 
preserved  flowers  and  fruits  collected 
by  William  Tufts  Brigham  on  Molokai 
and  a  dried  specimen  collected  on 
Kauai  or  Niihau  by  Ezechiel  Jules  Remy. 
The  specific  epithet  means 
"outstanding,"  referring  to  the  plant's 
unique  appearance.  Brigham's  bottled 
material,  since  lost,  would  today  be 
considered  to  be  Brighamia  rockii.  Other 
published  names  that  Thomas  G. 
Lammers  (1989),  in  the  currently 
accepted  treatment  of  the  genus. 


considers  to  be  synonymous  with  B. 
insignis  include  B.  insignis  f.  citrina 
(Forbes  1917a).  B.  citrina  (St.  John 
1958),  and  B.  citrina  var.  napaliensis 
(St.  John  1969b). 

Brighamia  insignis.  a  member  of  the 
bellflower  family  (Campanulaceae),  is 
an  unbranched  plant  3  to  16  ft  (1  to  5 
m)  tall  with  a  succulent  stem  that  is 
bulbous  at  the  bottom  and  tapers  toward 
the  top.  The  fleshy  leaves,  which 
measure  5  to  8  in  (12  to  20  cm)  long  and 
2.5  to  4.5  in  (6.5  to  11  cm)  viride,  are 
arranged  in  a  compact  rosette  at  the 
apex  of  the  stem.  Fragrant  yellow 
flowers  are  clustered  in  groups  of  3  to 
8  in  the  leaf  axils  (the  point  between  the 
leaf  and  the  stem),  with  each  flower  on 
a  stalk  0.4  to  1.2  in  (1  to  3  cm)  long.  The 
hypanthium  (basal  portion  of  the 
flower)  has  10  ribs  and  is  topped  with 
5  oval  or  loosely  triangular  calyx  lobes 
(partially  fused  sepals)  0.02  to  0.04  in 
(0.5  to  1  millimeter  (mm))  long.  The 
yellow  p)etals  are  fused  into  a  tube  2.8 
to  5.5  in  (7  to  14  cm)  long  and  0.1  to 
0.2  in  (3  to  4  mm)  wide,  which  flares 
into  five  elliptic  lobes.  The  fiiiit  is  a 
capsule  0.5  to  0.7  in  (13  to  19  mm)  long 
containing  numerous  seeds.  This ' 
species  is  a  member  of  a  unique 
endemic  Hawaiian  genus  with  only  one 
other  species,  presently  knovtm  only 
from  Molokai,  from  which  it  differs  by 
the  color  of  its  petals,  its  shorter  calyx 
lobes,  and  its  longer  flovtrer  stalks 
(Hillebrand  1888;  Johnson  1986; 
Lamnters  1990;  Rock  1919;  St.  John 
1958, 1969b;  Takeuchi  1982). 

Historically,  Brighamia  insignis  was 
known  from  the  headland  between 
Hoolulu  and  Waiahuakua  Valleys  along 
the  Na  Pali  Coast  on  the  island  of  Kauai, 
and  ftx>m  Kaali  Spring  on  the  island  of 
Niihau  (HHP  1991al.  1991a2, 1991a4). 
The  Na  Pali  Coast  populations  are  still 
extant  and  additional  populations  are 
known  frt>m  the  same  general  area.  The 
two  Na  Pali  Coast  populations  within  or 
on  the  boundary  of  the  Hono  O  Na  Pali 
Natural  Area  Reserve  (NAR)  are  within 
0.4  mi  (0.6  km)  of  each  other  (HHP 
1991al,  1991a3).  There  are  also  two 
populations  in  the  Haupu  Range  within 
2.7  mi  (4.3  km)  of  each  other  (HHP 
1991a2, 1991a5).  In  1992,  Hurricane 
Iniki  destroyed  approximately  half  of 
the  individuals  in  the  Na  Pali  Coast 
populations  and  7  of  the  12  individuals 
in  the  Haupu  area  (Perlman  1992;  Steve 
Perlman.  Hawaii  Plant  Conservation 
Center  (HPCC).  pers.  comm.,  1992).  The 
5  populations  grow  on  State  and  private 
land  and  total  fewer  than  40  plants.  The 
status  of  the  small  poptdation  on 
privately  owned  Niihau  is  not  known, 
although  there  are  reports  that  it  was 
destroyed  when  the  supporting  cliff  fell 
away  (HHP  1991a4;  Wichman  and  St. 


John  1990;  Charles  Christensen,  Hawaii 
Department  of  Agriculture  (DOA).  and 
John  Fay.  U.S.  Fish  and  Wildlife  Service 
(FWS),  pers.  comms.,  1991).  This 
species  grows  predominantly  on  the 
rocky  ledges  with  little  soil  or  steep  sea 
cliffs  in  lowland  dry  grassland  and 
shrubland  from  sea  level  to  1.300  ft  (400 
m)  elevation  (Gagne  and  Cuddihy  1990, 
Lammers  1990).  Associated  plant  taxa 
include  Canthium  odoratum  (alahe'e), 
Chamaesyce  celastroides  Cakoko), 
Eragrostis  variabilis  (kawelu).  and 
Heteropogon  contortus  (pili  grass) 
(Gagne  and  Cuddihy  1990;  HHP  1991a  1 
to  1991a3). 

Feral  goats  (Copra  hircus)  pose  the 
major  threat  to  Brighamia  insignis  by 
causing  defoliation  and  stem  damage, 
restricting  populations  to  inaccessible 
cliffs,  and  probably  causing  rock  slides 
that  degrade  the  plant's  habitat.  Alien 
plant  taxa  are  another  major  threat  to 
the  survival  of  this  species,  especially 
introduced  grasses  such  as  Melinis 
minutiflora  (molasses  grass),  Setaria 
gracilis  (yellow  foxtail),  and  Sporobolus 
africanus  (smutgrass),  which  prevent 
establishment  of  seedlings.  Other  alien 
plants  that  potentially  pose  a  threat  are 
Lantana  camara  (lantana),  Psidium 
cattleianum  (strawberry  guava).  Psidium 
guajava  (common  guava),  and  Syzygium 
cumini  (Java  plum).  Hikers  transport 
weed  seeds  to  areas  where  Brighamia 
insignis  grows  and  dislodge  rocks  that 
can  damage  plants.  Wildfire  also  poses 
a  serious  threat  to  this  species.  Some 
plants  flower  but  fail  to  set  seed,  which 
may  be  due  to  a  lack  of  pollinators  or 
a  reduction  in  genetic  variability  due  to 
the  few  existing  individuals.  Brighamia 
insignis  is  also  threatened  by  stochastic 
extinction  due  to  low  total  numbers  and 
the  frequency  of  disturbance  events, 
such  as  the  rock  slides  in  their  cliff 
habitat.  Carmine  spider  mite 
(Tetranychus  cinnabarinus),  an  , 
introduced  insect,  has  been  observed  to 
cause  leaf  loss  in  both  cultivated  and 
wild  individuals  of  Brighamia  insignis 
(Christensen  1979;  HHP  1991al  to 
1991a4;  HPCC  1990a:  Perlman  1979;  St. 
John  1969b,  1981b;  Takeuchi  1982; 
Wagner  et  al.  1990;  Tim  Flynn,  National 
Tropical  Botanical  Garden  (NTBG).  pers. 
comm.,  1991;  S.  Perlman,  pers.  comm., 
1993). 

Robert  W.  Hobdy  collected  a 
specimen  of  Cyanea  asarifolia  on  Kauai 
in  1970.  Harold  St.  John  (1975)  later 
described  and  named  the  taxon.  The 
specific  epithet  refers  to  the  leaves, 
which  are  similar  in  shape  to  those  in 
the  genus  Asarum.  Recently.  St.  John 
(1987d.  St.  J(^  and  Takeuchi  1987) 
placed  the  genus  Cyanea  in  synon^my 
with  Delissea,  resulting  in  the  new 
combination  Delissea  asarifolio.  bill 
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Laminers  (1990)  retains  both  genera  in 
the  currently  accepted  treatment  of  the 
family. 

Cyanea  asarifolia,  a  member  of  the 
bellflower  family,  is  a  sparingly 
branched  shrub  1  to  3.3  fl  (0.3  to  1  m) 
tall.  The  heart-shaped  leaves  are  3.3  to 
4.1  in  (8.5  to  10.5  cm)  long  and  2.8  to 
3.1  in  (7  to  8  cm)  wide  with  leaf  stalks 
4.7  to  5.9  in  (12  to  15  cm)  long.  Thirty 
to  40  flowers  are  clustered  on  a  stalk  1 
to  1.2  in  (25  to  30  mm)  long,  each 
having  an  individual  stalk  0.3  to  0.4  in 
(7  to  10  mm)  in  length.  The  slightly 
curved  flowers  are  white  with  purpld 
stripes,  0.8  to  0.9  in  (20  to  22  mm)  long, 
and  about  0.1  in  (3.5  mm)  wide  with 
spreading  lobes.  The  five  anthers  have 
tufts  of  white  hairs  at  the  tips.  The 
nearly  spherical  fruit  is  a  dark  purple 
berry  about  0.4  in  (1  cm)  long.  This 
species  is  distinguished  from  others  of 
the  genus  that  grow  on  Kauai  by  the 
sha(>e  of  the  leaf  base,  the  leaf  width  in 
proportion  to  the  length,  and  the 
presence  of  a  leaf  stalk  (Lammers  1990, 
St.  John  1975). 

For  over  20  years,  Cyanea  asarifolia 
was  known  only  from  a  population  of 
five  or  six  plants  above  the  bed  of 
Anahola  Stream  on  Kauai  at  its  type 
locality  (HHP  199lbl).  Because  recent 
attempts  to  locate  this  population  were 
unsuccessful,  this  population  is  now 
thought  to  be  extirpated  (T.  Flynn.  pers. 
comm.,  1991).  In  1991,  Steven  Ferhnan 
and  Ken  Marr  discovered  a  population 
of  14  mature  plants  and  5  seedlings  at 
the  headwaters  of  the  Wailua  River  in 
central  Kauai  on  State  owned  land  (HHP 
1991b2;  S.  Perhnan,  pers.  comm.,  1991). 
This  species  typically  grows  in  pockets 
of  soil  on  sheer  rock  cliffs  in  lowland 
wet  forests  (Ken  Marr,  University  of 
British  Columbia,  pers.  comm.,  1991)  at 
an  elevation  of  approximately  1,080  ft 
(330  m).  Associated  plant  taxa  include 
ferns,  Hedyotis  elatior  (manono), 
Metrosideros  polymorpha  ('ohi'a), 
Touchardia  htifolia  (olona),  and  Urera 
glabra  (opuhe)  (Lammers  1990;  St.  John 
1975;  Robert  Hobdy,  Hawaii  Department 
of  Land  and  Natural  Resources  PLNR), 
and  S.  Perlman,  pers.  comms.,  1991). 

Cyanea  asarifolia  is  threatened  by 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals.  Plants 
in  the  area  in  which  the  only  currently 
known  population  ocaars  are  vulnerable 
to  occasional  hurricanes,  natural  rock 
slides,  and  over-collecting  for  scientific 
purposes.  In  1992,  Hurricane  Iniki 
heavily  damaged  the  Cyanea  asarifolia 
population,  either  directly  or  indirectly 
destroying  all  but  four  or  five  juvenile 
plants.  Plants  observed  after  Hurricane 
Iniki  were  frequently  damaged  by 
introduced  slugs  or  rodents  (Loyal 
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Mehr  loff,  FVVS,  pers.  comm..  1993). . 
Habit  )t  degradation  by  feral  pigs  {Sus 
scrofi ),  at  least  one  of  which  has 
invacnd  the  plant's  habitat,  is  a 
poten  ial  threat  (T.  Flynn.  David 
Loren  :e.  NTBG.  and  S.  Perlman,  pers. 
comn  s.,  1991). 

Lav  rence  H.  MacDaniels  first 
coUec  ted  Cyrtandra  limahuliensis  on 
Kauai  in  1926.  St.  John  (1987a) 
descr  bed  the  species,  naming  it  for 
Lima!  uli  Valley,  where  Steven  Perlman 
collec  ted  the  type  specimen  in  1978. 

Cyi  andra  limahuliensis,  a  member  of 
the  A  rican  violet  family  (Gesneriaceae), 
is  an  1  mbranched  or  few-branched  shrub 
up  to  5  ft  (1.5  m)  tall.  The  opposite, 
elHpt  c  leaves  are  usually  6  to  12  in  (15 
to  30  :m)  long  and  2  to  4.7  in  (5  to  12 
cm)  M  ide.  The  upper  surface  of  the 
tooth*  d  leaves  is  moderately  hairy  and 
the  lo  ver  surface,  with  deep  veins,  is 
mode  ately  or  densely  covered  with 
yello\  nsh  Drovwi  hairs.  Single  downy 
flowe  's  are  borne  in  the  leaf  axils.  The 
slight  y  curved  corolla  tube  (fused 
petaU  I  barely  extends  beyond  the  calyx. 
The  c  lyx  encloses  the  approximately 
0.8  in  (2  cm)  long  berries  at  maturity. 
The  f(  illowing  combination  of 
characteristics  distinguish  this  species 
fitjm  others  of  the  genus:  the  leaves  are 
usual  y  hairy,  especially  on  lower 
siufac  Bs;  the  usually  symmetrical  calyx 
is  tub  liar  or  funnel-shaped  and  encloses 
the  fr  lit  at  maturity;  and  the  flowers  are 
borne  singly  (St.  John  1987a.  Wagner  et 
al.  19  »0).  • 

His  orically,  Cyrtandra  limahuliensis 
was  k  lown  from  three  areas  on  Kauai: 
Wainifeia  Valley;  Lumahai  Valley;  and 
near  I  jlauea  River  (HHP  1991c4, 
1991c  5, 1991c8;  C  Christensen,  pers. 
comn  .,  1992).  One  population  remains 
in  We  Iniha  Valley  and  11  others  exist 
on  Ka  Liai  in  Llmahuli  Valley,  Waipa 
Valle;  ,  on  Moimt  Kahili,  along  the  north 
fork  0  Wahiawa  Stream,  along  Anahola 
Streai  1,  Waioli  Valley,  and  near 
Powe;  line  Trail  on  private  and  State 
land  (  fflP  1991cl  to  1991c3, 1991c5  to 
1991c  7;  HPCC  1991al  to  1991a2;  T. 
Flynn  ,  R.  Hobdy,  S.  Perlman,  and 
Want  n  L.  Wagner,  Smithsonian 
Institi  ition,  pers.  comms.,  1991;  D. 
Loren  :e  et  al..  in  lift.,  1991).  The  12 
know  1  populations,  distributed  over  a 
13  by  ha  mi  (20  by  30  km)  area,  range 
in  siz*  from  solitary  shrubs  to  large 
popu  itions  of  over  1,000  plants  (HHP 
1991c  1  to  1991C3. 1991C5  to  1991c7;  D. 
Loren  :e,  in  lift..  1993).  The  largest 
popu  ations  of  this  species  occur  in  the 
uppe:  Waioli  Valley,  where  3 
popu  ations  total  at  least  2.100 
indiv  duals  {D.  Lorence,  in  litt.,  1993). 
Anotl  er  location  with  "hundreds  or 
perha  )s  thousands"  of  plants  fW.L. 
WagB  sr,  pers.  comm.,  1991)  is  limited  to 


a  0.25  sq  mi  (0.4  sq  km)  area  along  the 
north  fork  of  the  Wailua  River.  Other 
botanists  familiar  with  this  population 
believe  it  to  number  no  more  than  500 
individuals  (T.  Flynn  and  D.  Lorence, 
pers.  comms.,  1991).  A  total  of  2,800  to  ' 
3,000  plants  are  knoum  from  these  12 
populations.  This  species  typically 
grows  along  streams  in  lowland  wet 
forests  at  elevations  between  800  and 
2.850  ft  (240  and  870  m)  (Wagner  et  al. 
1990).  Associated  taxa  include 
Antidesma  platyphyllum  var. 
hillebrandii  (hame).  Athyrium 
sandwichianum  (ho'i'o).  Permttetia 
sandwicensis  (olomea),  'ohi'a. 
Dicranopteris  linearis  (uluhe).  Cunnera 
kauaiensis  ('ape'ape).  Hedyotis  sp. 
(manono),  and  Psychotria  sp.  (kopiko) 
(HHP  1991C1. 1991C7:  T.  Flynn,  pers. 
comm..  1991). 

The  major  threat  to  Cyrtandra 
limahuliensis  populations  is 
competition  with  invasive  alien  taxa, 
especially  strawberry  guava.  Each 
population  has  additional  threats: 
Competition  with  the  introduced  grass 
Paspalum  conjugatum  (Hilo  grass)  and 
Melastoma  candidum  (NCN)  at  the 
Mount  Kahili  population;  competition 
with  common  guava  and  habitat 
degradation  by  feral  pigs  at  the  Anahola 
Stream  population;  and  competition 
with  Hedychium  flavescens  (yellow 
ginger)  at  the  Wainiha  Valley 
population.  Individuals  of  the  Wailua 
Stream  population  are  situated  at  the 
base  of  a  steep  cliff  and  are  vulnerable 
to  natiiral  landslides.  The  Waioli  Valley 
populations  are  threatened  by  several 
alien  weeds:  Rubus  rosifolius 
(thimbleberry);  Youngia  japonica 
(Oriental  hawksbeard);  Erechtites 
valerianifolia  (fireweed);  and  Blechnum 
occidentale  (NCN).  Hurricanes  are  also 
a  potential  threat,  but  most  of  the  plants 
have  grown  back  vigorously  since 
Hurricane  Iniki  (HHP  1991cl;  T.  Flynn, 
R.  Hobdy,  D.  Lorence,  and  W.L.  Wagner, 
pers.  comms.,  1991;  D.  Lorence.  in  litt., 
1993). 

Cyrtandra  limahuliensis  is  not 
immediately  in  danger  of  extinction,  but 
if  the  threats  outlined  above  are  not 
curtailed,  the  species  urill  become 
endangered  in  the  future. 

Remy  first  collected  a  specimen  of 
Delissea  rhytidosperma  on  Kauai 
between  1851  and  1855.  Horace  Mann, 
Jr.  (1867)  chose  the  specific  epithet  to 
describe  its  wrinkled  seeds.  Heinrich 
Wawra  (1873)  later  described  another 
species,  D.  kealiae,  which  he  said  was 
closely  related  to  D.  rhytidosperma.  In 
the  current  treatment  of  the  family, 
Lammers  (1990)  considers  D.  kealiae  to 
be  synonymous  with  D.  rhytidosperma. 

Delissea  rhytidosperma,  a  member  of 
the  bellflower  family,  is  a  branched 


Federal  Register  /  Vol.  59.  No.- 38  /  Friday,  February  25,  1994  /  Rules  and  Regulations         9307 


shrub  1.6  to  8.2  ft  (0.5  to  2.5  m)  tall.  The 
lance-shaped  or  elliptic  leaves  are  3.1  to 
7.5  in  (8  to  19  cm)  long  and  0.8  to  2.2 
in  (2  to  5.5  cm)  wide  and  have  toothed 
margins.  Ousters  of  5  to  12  flowers  are 
borne  on  stalks  0.4  to  0.8  in  (1  to  2  cm) 
long;  each  flower  has  a  stalk  0.3  to  0.5 
in  (« to  13  mm)  long.  The  greenish 
white  (sometimes  pale  purple)  corolla  is 
0.6  to  0.8  in  (14  to  20  mm)  long.  The 
stamens  are  hairless,  except  for  a  small 
patch  of  hair  at  the  base  of  the  anthers. 
The  nearly  spherical  dark  purple  fruits 
are  0.3  to  0.5  in  (7  to  12  mm)  long  and 
contain  numerous  white  seeds.  This 
species  differs  from  other  taxa  of  the 
genus  by  the  shape,  length,  and  margins 
of  the  leaves  and  by  having  hairs  at  the 
base  of  the  anthers  (Hillebrand  1888; 
Lammers  1990;  Rock  1913. 1919; 
.  Wimmer  1953). 

Historically.  Delissea  rhytidosperma 
was  known  from  scattered  locations 
throughout  the  island  of  Kauai. 
Populations  itoged  as  far  north  as 
Wainiha  and  Limahuli  Valleys,  as  far 
east  as  Kapaa  and  Kealia,  and  as  far 
south  as  Haupu  Range  between  the 
elevations  of  1.000  and  3,000  ft  (300  and 
1,000  m)  (HHP  199ld3  to  1991d7). 
Today,  only  one  population  with  six 
individuals,  located  in  State  ovtmed 
Kuia  NAR,  is  known  to  exist  (HHP 
1991dl;  S.  Perlman,  pers.  comm.,  1993). 
The  only  other  populations  seen  in 
recent  years  were  a  single  plant  in 
Limahuli  Valley  which  is  now  dead  and 
20  plants  in  the  Haupu  Range 
(Bruegmann  1990;  HHP  1991d2; 
Perlman  1992;  S.  Perlman,  pers.  comm., 
1991).  The  latter  population  was 
destroyed  by  Hurricane  Iniki  in  1992 
(Perlman  1992;  S.  Perlman,  pers.  comm., 
1993).  This  species  generally  grows  in 
diverse  lowland  mesic  forests  or  Acacia 
koa  (koa)-dominated  lowland  dry  forests 
that  have  well-drained  soils  with 
medium-  to  fine-textured  subsoil  (Foote 
et  al.  1972,  Gagne  and  Cuddihy  1990, 
Lammers  1990).  Associated  plant  taxa 
include  Dianella  sandwicensis 
Cuki'uki),  Diospyros  sandwicensis 
(lama).  Nestegis  sandwicensis  (olopua). 
and  Styphelia  tameiameiae  (pukiawe) 
(HHP  1991dl,  199ld2). 

Habitat  degradation  by  mule  deer  or 
black-tailed  deer  {Odocoileus 
hemionus),  feral  goats,  and  feral  pigs  is 
'  the  major  threat  affecting  the  survival  of 
Delissea  rhytidosperma.  Other  threats 
are  predation  by  rats  [Rattus  spp.).  fire, 
over-collecting  for  scientific  or 
horticultural  purposes,  landslides,  and 
competition  with  alien  plants  such  as 
lantana,  Passiflora  ligularis  (sweet 
granadilla),  and  P.  mollissima  (banana 
poka).  This  ^ecies,  with  a  single  extant 
population  of  six  individuals,  is 
threatened  by  stochastic  extinction  and/ 


or  reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals. 
Hurricanes  are  an  additional,  and  major, 
threat  (Bruegmann  1990;  HHP  1991dl; 
HPCC  1990b;  John  Obata,  HPCC,  and  S. 
Perlman,  pers.  comms..  1991, 1993). 

About  1875.  Valdemar  Knudsen,  a 
rancher  on  Kauai,  collected  a  fern  at 
Halemanu,  which  Wilhelm  Hillebrand 
(1888)  named  Lindsaya  laciniata,  the 
specific  epithet  referring  to  the  divided 
fronds.  Hillebrand  also  indicated  two 
varieties:  var.  subpinnata,  a  bipinnate 
form,  which  may  actually  represent 
another  species  (Wagner  1952);  and  an 
unnamed  form.  Friedrick  Ludwig  Emil 
Diels  (1899)  transferred  the  species  to 
Diellia,  resulting  in  Diellia  laciniata,  the 
name  in  use  at  the  time  the  species  was 
proposed  (Lamoureux  1988).  Recent 
studies  have  recognized  these 
populations  as  a  new  species,  Diellia 
pallida  (W.H.  Wagner  1993). 

Diellia  pallida,  a  member  of  the 
spleenwort  family  (Aspleniaceae),  is  a 
plant  that  grows  in  tufts  of  three  to  four 
light  green,  lance-shaped  fronds  along 
with  a  few  persistent  dead  ones.  The 
midrib  of  the  frt>nd  ranges  from  dark 
purple  to  brownish  gray  in  color  and 
has  a  dull  sheen.  Scales  on  the  midrib 
are  brown,  gray,  or  black;  0.1  to  0.2  in 
(3  to  5  nun)  long;  and  rather 
inconspicnious.  The  fronds  measure  12 
to  22  in  (30  to  55  cm)  in  length  and  2 
to  5  in  (5  to  12  cm)  in  width  and  have 
short  black  hairs  on  the  underside.  Each 
frond  has  approximately  20  to  40  pinnae 
(divisions  or  leaflets).  The  largest 
pinnae  are  in  the  middle  section  of  the 
frond,  while  the  lower  section  has 
triangular,  somewhat  reduced  pinnae, 
with  the  lowermost  pair  of  pinnae 
raised  above  the  plane  of  the  others.  The 
sort  (groups  of  spore-producing  bodies), 
which  are  frequently  fused  along  an 
extended  line,  are  encircled  by  a 
prominent  vein.  This  species  differs 
from  others  of  this  endemic  Hawaiian 
genus  by  the  color  and  sheen  of  the 
midrib,  the  presence  and  color  of  scales 
on  the  midrib,  and  the  frequent  fusion 
of  sori  (Hillebrand  1888;  Wagner  1952, 
1987). 

Diellia  pallida  was  known  historically 
from  Halemanu  on  Kauai  (Hillebrand 
1888).  The  species  had  not  been  seen 
since  1949,  when  a  collection  was  made 
in  Kuia  NAR  (Warren  H.  Wagner. 
University  of  Michigan,  pers.  comm., 
1991).  It  is  currently  known  from  two 
populations  on  State  land  on  the  island 
of  Kauai  within  Kuia  NAR  and  Koaie 
Canyon.  The  recently  discovered 
population  on  the  west  side  of  Waimea 
Canyon  within  Puu  Ka  Pele  Forest 
Reserve  is  now  apparently  extirpated 
(CPC  1989a.  1990;  HHP  1991el  to 
1991e3;  Wagner  1952;  D.  Lorence,  pers. 


comm.,  1991;  S.  Perlman,  pers.  comm., 
1993;  D.  Lorence  et  al..  in  litt..  1991). 
The  two  known  populations  extend  over 
a  7  by  3  mi  (11  by  5  km)  area.  In  1987. 
Joel  Lau  of  The  Nature  Conservancy  of 
Hawaii  (TNCH)  discovered  the  Koaie 
Canyon  population  of  three  or  four 
individuals  (Bruegmann  1990;  HHP 
1991e3;  Joel  Lau,  Hawaii  Heritage 
Program,  and  S.  Perlman,  pers.  comms.. 
1991).  Botanists  of  NTBG  have  since 
discovered  two  plants  in  Puu  Ka  Pele 
Forest  Reserve,  but  the  plants  have  since 
disappeared  and  were  likely  destroyed 
by  goats  (D.  Lorence  et  al.  in  litt.,  1991). 
Recent  visits  to  the  Kuia  NAR  and  Koaie 
populations  have  found  a  total  of  less 
than  10  extant  individuals  fur  this 
species  (HPCC  1991c;  Perhnan  1992;  J. 
Lau  and  D.  Lorence.  pers.  comms..  1991: 
S.  Perlman,  pers.  comms..  1991. 1993). 
This  species  grows  on  bare  soil  on  steep, 
rocky,  dry  slopes  of  lowland  mesic 
forests.  1.700  to  2,300  ft  (530  to  690  m) 
in  elevation.  Associated  plant  taxa 
include  koa.  Alectryon  macrococcus 
(mahoe),  Aleurites  moluccana  (kukui). 
Antidesma  platyphyllum  (hame),  'ohi'a, 
Myrsine  lanaiensis  (kolea).  and 
Rauvolfia  sandwicensis  (hao)  (HHP 
1991el  to  1991e3;  S.  Perlman.  pers. 
comm.,  1991;  D.  Lorence  et  al.,  in  litt., 
1991). 

Competition  with  alien  plants, 
espiecially  lantana  and  Melia  azedarach 
(Chinaberry),  constitutes  the  major 
threat  to  Diellia  pallida.  Introduced 
grasses,  such  as  Stenotaphrum 
secundatum  (St.  Augustine  grass)  and 
Oplismenus  hirtellus  (basketgrass).  and 
two  naturalized  taxa  of  Polynesian 
introduction,  kukui  and  Cordyline 
fniticosa  (ti).  degrade  this  species' 
habitat.  Feral  goats  cause  erosion  near 
the  plants  and  trample  and  possibly 
browse  these  plants.  Other  threats  to 
this  species  are  habitat  degradation  by 
feral  pigs  and  mule  deer,  fire,  over- 
collec:ting  for  scientific  purposes,  as 
well  as  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals 
(HHP  1991e2, 1991e3;  Bruegmann  1990, 
Wagner  1950;  J.  Lau,  S.  Perlman,  and  D. 
Lorence,  pers.  comms.,  1991). 

Reverend  John  Mortimer  Lydgate  first 
collected  Exocarpos  luteolus  in  1908 
and  Charles  N.  Forbes  (1910)  described 
the  species  two  years  later.  The  specific 
epithet  means  "yellow"  and  refers  to  the 
color  of  the  receptacle  (base  of  flower) 
and  fruit. 

Exocarpos  luteolus,  a  member  of  the 
sandalwood  family  (Santalaceae),  is  a 
mcxlerately  to  densely  branched  shrub. 
1.6  to  6.6  ft  (0.5  to  2  m)  tall  with  knobby 
branches.  The  leaves  are  of  two  kinds, 
minute  scales  and  more  typical  leaves. 
The  latter,  which  are  usually  present. 
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are  elliptical,  lance-shaped  or  oval, 
usually  2  to  3.2  in  (5  to  8  cm)  long  and 
1  to  1.4  in  (25  to  36  mm)  wide,  and  lack 
a  leaf  stalk.  The  green  flowers  have  Bve 
to  six  petals  about  0.04  in  (1  mm)  long. 
The  pale  yellow  fruit  is  a  drupe  (single- 
seeded  fleshy  fruit),  usually  0.4  to  0.7  in 
(11  to  19  mm)  long,  with  four  distinct 
indentations  at  the  apex.  About  0.2  to 
0.4  in  (6  to  9  mm)  of  the  drupe  is 
exposed  above  the  fleshy,  golden-yellow 
receptacle.  This  species  is  distingmshed 
from  others  of  the  genus  by  its  generally 
larger  fruit  with  four  indentations  and 
by  the  color  of  the  receptacle  and  fruit 
(Degener  1932a,  1932b;  Forbes  1910; 
Wagner  et  al.  1990). 

Historically,  Exocarpos  luteolus  was 
known  from  three  locations  on  Kauai: 
Wahiawa  Swamp;  Kaholuamanu;  and 
Ktunuwela  Ridge  (HHP  199lfl,  1991f5. 
1991f7).  This  species  is  now  known  to 
grow  on  Kiunuwela  Ridge  as  well  as  in 
Kauaikinana  Valley,  near  Honopu  Trail, 
Waialai,  and  on  the  rim  of  Kalalau 
Valley  within  or  on  the  boimdary  of 
Kokee  State  Park  (HHP  1991f3  to 
1991f6;  HPCC  1991c;  D.  Lorence  etal., 
in  lift.,  1991)  in  a  3  sq  mi  (5  sq  km)  area 
and  on  Kamalii  Ridge  in  Kealia  Forest 
Reserve  (HHP  1991f2),  roughly  16  mi 
(26  km)  away.  All  known  populations 
are  on  State  land  and  are  estimated  at 
250  individuals  (HHP  1991f2, 1991f4, 
1991f6;  Derral  Herbst.  FVVS,  pers. 
comm.,  1991;  S.  Perlman,  j)ers.  comms., 
1991. 1993;  D.  Lorence  et  al.,  in  litt., 
1991).  There  are  reliable,  but 
unconfirmed,  reports  that  this  species 
was  collected  on  the  slopes  of  Anahola 
Mountain  about  1970  (D.  Herbst.  pers. 
comm.,  1991).  Exocarpos  luteolus  is 
found  at  elevations  between  2,000  and 
3,600  ft  (600  and  1,100  m)  in  a  variety 
of  habitats:  Wet  places  bordering 
swamps;  on  open,  dry  ridges;  and 
lowland  to  montane,  'ohi'a-dominated 
wet  forest  communities  (HHP  1991fl. 
1991f3. 1991f4, 1991f6;  Wagner  et  al. 
1990).  Associated  taxa  include  koa, 
pukiawe,  and  uluhe  (HHP  1991  f2  to 
1991f5). 

Destruction  of  habitat  by  feral  goats 
and  pigs  and  competition  with  Erigemn 
karvinskianus  (daisy  fleabane)  are  major 
threats  to  Exocarpos  luteolus. 
Aggressive  alien  taxa  degrading  this 
plant's  habitat  include  Acacia  meamsii 
(black  wattle),  Corynocarpus  laevigatas 
(karakanut),  Myricafaya  (firetree),  and 
Rubus  argutus  (prickly  Florida 
blackberry),  all  woody  plants  that 
displace  native  Hawaiian  taxa.  Other 
threats  to  this  species  include:  rats,  that 
eat  the  fruits;  goats,  that  browse  the 
plants;  and  fire,  erosion,  and  over- 
collecting  for  scientific  purposes  (HHP 
1991f6;  T.  Flynn  and  S.  Perlman.  pers. 


com  ns..  1991;  D.  Lorence  et  al.,  in  litt., 
1991). 

Lc  uis  Charles  Adelbert  von  Chamisso 
colU  cted  a  plant  specimen  in  1816  at 
Keal  ikekua,  island  of  Hawaii,  and 
nam  »d  it  Kadua  cookiana  (Chamisso 
and  >chlechtendal  1829).  The  specific 
epitl  et  commemorates  Captain  James 
Cool ,  the  first  European  to  anchor  at 
Keal  ikekua  Bay.  Ernest  G.  Steudel 
(184  ))  transferred  the  species  to  the 
gem  s  Hedyotis,  resulting  in  the 
com  lination  H.  cookiana. 

Hi  dyotis  cookiana,  a  member  of  the 
cofft  e  family  (Rubiaceae),  is  a  small 
shru  >  with  many  branches  4  to  8  in  (10 
to  2(  cm)  long.  The  papery-textured 
leavi  s  are  long  and  narrow,  1.5  to  3  in 
(4  to  8  cm)  long  and  about  0.2  to  0.5  in 
(0.5  0  1.2  cm)  wide,  and  fused  at  the 
base  to  form  a  sheath  around  the  stem. 
The  )isexual  or  female  flowers  are 
arrai  ged  in  clusters  of  threes  on  flower 
stalk  s  about  0.3  to  0:6  in  (8  to  15  mm) 
long  with  the  central  flower  on  the 
long  !st  stalk.  Beneath  the  flower 
clus'  ers  are  sharp-pointed  bracts 
(mo<  ified  leaves).  The  fleshy  white 
coro  la  is  trumpet-shaped  and  about  0.3 
to  0.  i  in  (8  to  9  mm)  long,  with  lobes 
abou  I  0.08  in  (2  mm)  long.  Fruits  are 
top^!  haped  or  spherical  capsules  about 
0.1  i:  1  (3.0  to  3.5  mm)  long  and  0.1  to 
0.2  i:  1  (3.5  to  4  mm)  wide  that  open  at 
mati  rity  to  release  wedge-shaped 
redd  sh  brown  seeds.  This  plant  is 
distinguished  from  other  species  in  the 
gen^s  that  grow  on  Kauai  by  being 
jly  hairless  (Fosberg  1943, 
}rand  1888.  Chamisso  and 
:htendal  1829.  Wagner  et  al. 

Hi  itorically.  Hedyotis  cookiana  was 
kno\  rn  from  only  three  collections: 
Keal  kkekua  on  the  island  of  Hawaii; 
Hala  iva  and  Kalawao  on  Molokai;  and  at 
the  f  rot  of  the  Koolau  Mountains  on 
Oahi   (Fosberg  1943,  HHP  1991g2, 
Hillc  irand  1888).  There  is  no  evidence 
that  t  still  exists  on  any  of  those 
islan  ds.  This  species  was  discovered  in 
1976  by  Charles  Christensen  on  the 
islan  d  of  Kauai  in  Waiahuakua  Valley 
on  S  ate  land  (HHP  1991gl).  Between  50 
and    00  plants  are  scattered  along  a  0.25 
mi  (( .4  km)  distance  in  the  streambed 
and  ower  part  of  the  waterfall. 
Althi  )ugh  this  population  has  not  been 
obse  ved  since  its  discovery,  it  is  still 
belie  ved  to  be  extant  (C.  Quistensen, 
pers,  comm..  1991).  Hedyotis  cookiana 
generally  grows  in  streambeds  or  on 
steed  cliffs  close  to  water  sources  in 
lowl  ind  wet  forest  communities  (C 
Chrii  tensen,  pers.  comm..  1991)  and  is 
belie  ved  to  have  formerly  been  much 
mor«  widespread  on  several  of  the  main 
Haw  liian  Islands  at  elevations  between 


560  and  1.200  ft  (170  and  370  m] 
(Wagner  et  al.  1990). 

The  major  threat  to  Hedyotis 
cookiana,  with  only  one  known 
population,  is  stochastic  extinction  and/ 
or  reduced  reproductive  vigor.  Potential 
threats  include  competition  with  alien 
plants,  which  are  invading  the  area,  and 
habitat  modification  by  feral  pigs  and 
goats,  which  have  been  observed  in  the 
area.  Individuals  of  Hedyotis  cookiana 
grow  in  a  stream  bed  and  on  the  side  of 
a  waterfall.  These  areas  are  vulnerable 
to  flooding  and  other  natural 
disturbances  (HHP  1991u6;  C. 
Christensen,  pers.  comm.,  1991). 

In  1928,  Albert  W.  Duvel  discovered 
several  trees  of  Hibiscus  chyi  that  had 
been  damaged  by  cattle  [Bos  taurus]  and 
brought  the  species  into  cultivation.  Isa 
and  Otto  Degener  named  the  species 
after  the  late  Horace  F.  Clay,  a 
horticulturist  and  college  instructor  who 
brought  the  species  to  their  attention 
(Degener  and  Degener  1959a).  Sister 
Margaret  James  Roe,  in  her  study  of  the 
genus  in  Hawaii,  named  H.  newhousei 
as  another  species  bova  Kauai  (Roe 
1959, 1961).  In  the  currently  accepted 
treatment  of  the  Hawaiian  members  of 
the  family,  David  M.  Bates  (1990) 
considers  H.  newhousei  to  be  a  synonym 
of  H.  clayi. 

Hibiscus  clayi.  a  member  of  the 
mallow  family  (Malvaceae),  is  a  shrub  or 
tree  13  to  26  ft  (4  to  8  m)  tall  with  stems 
bearing  sparse  hairs  at  the  branch  tips. 
The  oval  or  elliptical  leaves  are  usually 
1  to  3  in  [3  to  7  cm)  long  and  0.6  to  1.4 
in  (15  to  35  mm)  wide  and  have  a 
hairless  upper  surface  and  slightly  hairy 
lower  surface.  The  leaf  margins  are 
entire  or  toothed  toward  the  apex.  The 
flowers  are  borne  singly  near  the  ends 
of  the  branches.  The  flaring  petals  are 
dark  red,  1.8  to  2.4  in  (45  to  60  mm) 
long,  and  0.4  to  0.7  in  (10  to  18  mm) 
wide.  The  green  tubular  or  urn-shaped 
calyx  is  usually  0.6  to  1  in  (15  to  25 
mm)  long  with  five  or  six  shorter  bracts 
beneath.  The  fruits  are  pale  brown 
capsules,  0.5  to  0.6  in  (12  to  14  mm) 
long,  containing  about  10  oval, 
brownish-black  seeds  about  0.16  in  (4 
mm)  long.  This  species  is  distinguished 
fix)m  other  native  Hawaiian  members  of 
the  genus  by  the  lengths  of  the  calyx, 
calyx  lobes,  and  capsule,  and  by  the 
margins  of  the  leaves  (Bates  1990. 
Degener  and  Degener  1959a). 

Hibiscus  clayi  is  known  from 
scattered  locations  on  private  and  State 
land  on  the  island  of  I^uai:  The  Kokee 
region  on  the  western  side  of  the  island; 
Moloaa  Valley  to  the  north;  Nounou 
Mountain  in  Wailua  to  the  east;  and  as 
far  south  as  Haiku  near  Halii  Stream 
(HHP  1991hl  to  1991h5).  At  this  Ume. 
only  the  Nounou  Mountains  population 


Federal  Register  /  Vol.  59.  No.  38  /  Friday.  February  25,  1994  /  Rules  and  Regulations 


9309 


with  four  trees,  is  known  to  still  exist 
(HHP  1991h2, 1991h3:  David  Bates. 
Cornell  University,  T.  Flynh,  and  S. 
Perlman,  pers.  comms.,  1991;  D. 
Lorence  et  al.,  in  litt.,  1991).  It  is  unclear 
whether  the  one  individual  from  the 
Kokee  region  was  a  cultivated  plant. 
This  lowland  dry  forest  species 
generally  grows  on  slopes  at  an 
elevation  of  750  to  1.150  ft  (230  to  350 
m).  Associated  taxa  include  Java  plum, 
koa,  kukui,  and  ti  (Bates  1990;  HHP 
1991hl,  1991h2). 

Before  cattle  were  removed  from  the 
area,  they  greatly  damaged  the  habitat  of 
Hibiscus  clayi.  Competition  with  alien 
plant  taxa  currently  threatens  this 
sfyecies.  Strawberry  guava  is  the  greatest 
threat,  but  common  guava,  Hilo  grass. 
Java  plum,  kukui,  lantana,  ti,  and 
Schinus  terebinthifolius  (Christmas 
berry)  are  also  present.  The  area  of  the 
Nounou  Mountain  population  has  been 
planted  with  Araucaria  columnaris 
(columnar  araucaria).  which  is 
reseeding  itself  there  and  may  prevent 
regeneration  of  native  plants.  The  close 

Eroximity  of  most  of  the  plants  to  a 
iking  trail  makes  them  prone  to  , 

disturbance.  Pigs  pose  a  potential  threat 
to  the  species.  The  small  total  number 
of  existing  individuals  poses  a  threat  of 
stochastic  extinction  and/or  reduced 
reproductive  vigor  (Degener  and 
Degener  1959a;  HHP  1991hl  to  199lh3; 
HPCC  1990c;  T.  Flynn,  pers.  comm., 
1990;  D.  Bates,  T.  Fly-nn,  D.  Herbst.  and 
R  Hobdv,  pers.  comms.,  1991). 
Abbe  Uroain  Jean  Faurie  first 
collected  Lipochaeta  fauriei  on  Kauai  in 
1910.  During  the  following  year,  H. 
Leveille  (1911)  named  the  plant  in 
honor  of  him.  St.  John  (1972)  described 
another  species  from  Kauai,  L 
deltoidea,  but  the  authors  of  the  current 
treatment  place  this  name  in  synonymy 
with  L.  fauriei  (Wagner  et  al.  1990). 

Lipochaeta  fauriei,  a  member  of  the 
aster  family  (Asteraceae).  is  a  perennial 
herb  with  somewhat  woody,  erect  or 
climbing  stems  up  to  16  ft  (5  m)  long. 
The  toothed  leaves  are  narrowly 
triangular,  sUghtly  hairy,  3  to  5  in  (7  to 
13  cm)  long,  and  about  1.2  in  (3  cm) 
wide.  Flower  heads  occur  in  clusters  of 
2  to  3.  each  comprising  6  to  8  ray  florets. 
0.2  to  0.5  in  (6  to  13  mm)  long  and  about 
0.1  in  (2.3  mm)  wide,  and  30  to  35  disk 
florets  0.1  to  0.2  in  (3.3  to  3.9  mm)  long. 
The  bracts  beneath  the  flower  heads  are 
purple  near  the  base.  Fruits  are  knobby- 
textured  achenes  (dry,  one-seeded 
fruits)  about  0.1  in  (2.5  to  3  mm)  long 
and  0.07  in  (1.5  to  2  mm)  wide.  The 
achenes  of  the  disk  florets  are 
sometimes  thinner  and  shorter  than 
those  of  the  ray  florets.  This  species 
belongs  to  a  genus  endemic  to  the 
Hawaiian  Islands  and  is  one  of  three 


species  found  only  on  the  island  of 
Kauiai.  This  species  difiers  from  the 
others  on  Kauai  by  having  a  greater 
number  of  disk  and  ray  flowers  per 
flower  head,  typically  longer  leaves  and 
leaf  stalks,  and  longer  ray  flowers 
(Gardner  1976, 1979;  St.  John  1972; 
Sherff  1935b;  Wagner  et  al.  1985. 1990). 

Historically,  Lipochaeta  fauriei  was 
known  from  Olokele  Canyon  on  the 
island  of  Kauai  (Gardner  1979,  HHP 
199115).  This  species  is  now  also  known 
from  four  other  areas  on  Kauai:  Koaie 
Canyon;  Poopooiki;  Haeleele;  and  lower 
Hikimoe  Valleys  (HHP  1991il  to  1991i4; 
HPCC  1990d2. 1990d3;  St.  John  1972). 
All  5  populations,  totalling  fewer  than 
70  individuals,  are  found  on  State  land 
(HHP  199111  to  1991i3;  HPCC  1990d2. 
1990d3;  R.  Hobdy  and  J.  Lau,  pers. 
comms.,  1991),  encompassing  a  6  by  7 
mi  (10  by  11  km)  area.  This  species  mosT 
often  grows  in  moderate  shade  to  full 
sun  and  is  usually  found  on  the  sides  of 
steep  gulches  in  diverse  lowland  mesic 
forests  at  an  elevation  of  about  1,570  to 
2,950  ft  (480  to  900  m)  (Wagner  et  al. 
1990).  Associated  plant  taxa  include 
'  basketgrass,  kukui,  lama,  and  Hibiscus 
waimeae  (koki'o  ke'oke'o);  the  major 
alien  associate  is  lantana  (HHP  1991il 
to  199113;  HPCC  1990d2. 1990d3). 

The  major  threats  to  Lipochaeta 
fauriei  are  degradation  of  its  habitat  by 
feral  goats  and  competition  with 
invasive  alien  plant  taxa,  especially 
lantana.  Feral  pigs  pose  a  potential 
threat  to  the  species  and  fire  is  a 
significant  threat.  The  small  total 
number  of  individuals  comprises  a 
threat  of  stochastic  extinction  and/or 
reduced  reproductive  vigor  to  this 
species  (HHP  1991il  to  199113;  HPCC 
1990dl  to  1990d3;  R.  Hobdy,  J.  Lau,  and 
S.  Perlman.  pers.  comms.,  1991). 

Thomas  Nuttall  (1841)  described 
Schizophyllum  micranthum  based  on  a 
specimen  collected  on  Kauai  in  1840 
during  the  United  States  Exploring 
Expedition.  The  specific  epithet  refers 
to  the  small  size  of  the  flowers.  In  1843. 
Cuilielmo  Gerardo  Walpers  published 
the  superfluous  name  Aphanopappus 
nuttallii  based  on  the  same  specimen 
described  by  Nuttall  (Gardner  1979). 
Gray  (1861)  transferred  the  species  to 
the  genus  Lipochaeta,  resulting  in  L 
micmntha.  Amos  Arthur  Heller  (1897) 
transferred  the  species  into  the  genus 
Aphanopappus,  resulting  in  A. 
micranthus.  Otto  Degener  and  Earl 
Edward  Sherff  (Sherff  1941)  described  L. 
exigua  as  another  Kauai  taxon  based  on 
a  specimen  collected  by  Otto  Degener 
and  Emilio  Ordonez.  In  his  monograph 
of  the  genus,  Robert  C.  Gardner  (1979) 
recognized  L  micmntha  var.  exigua 
along  with  the  typical  variety,  and  this 


is  accepted  in  the  ciurent  treatment 
(Wagner  et  al.  1990). 

Lipochaeta  micmntha,  a  member  of 
the  aster  family,  is  a  somewhat  woody 
perennial  herb.  The  1.6  to  6.6  ft  (0.5  to 
2  m)  long  stems  grow  along  the  ground 
and  root  at  the  nodes,  with  the  tip  of  the 
stem  growing  upward.  The  roughly 
triangular  leaves  measure  0.8  to  3.8  in 
(2.1  to  9.7  cm)  long  and  0.5  to  3.1  in  (1.2 
to  7.8  cm)  wide.  They  are  sparsely  hairy, 
with  margins  smooth  or  variously  lobed. 
Flower  heads  are  in  dusters  of  two  or 
three.  Each  head  contains  four  to  five 
ray  florets.  0.1  to  0.2  in  (2.3  to  5.8  mm) 
long  and  0.06  to  0.14  in  (1.4  to  3.5  mm) 
wide,  and  five  to  nine  disk  florets,  about 
0.1  in  (2.7  to  3.1  mm)  long.  The  two 
recognized  varieties  of  this  species, 
exigua  and  micmntha,  are  distinguished 
by  differences  in  leaf  length  and  width, 
degree  of  leaf  dissection,  and  the  length 
of  the  ray  florets.  The  smaller  number  of 
disk  florets  separates  this  species  from 
the  other  members  of  the  genus  on  the 
island  of  Kauai  (Gardner  1976. 1979; 
Degener  and  Degener  1959b.  1962; 
Sherff  1935b;  Wagner  et  al.  1990). 

Only  two  populations  of  Lipochaeta 
micmntha  var.  exigua  are  known  from 
the  vicinity  of  Haupu  Range  on  the 
island  of  Kauai  (HHP  1991  j3).  The 
populations  of  this  variety  are 
distributed  over  a  1.5  mi  (2.4  km) 
distance  on  privately  owned  portions  of 
Haupu  Range  and  total  between  100  and 
500  individuals  (HHP  1991jl.  1991j2; 
HPCC  1991d;  T.  Flynn,  pers.  comm.. 
1991).  Historically,  Lipochaeta 
micmntha  var.  micmntha  appears  to 
have  been  more  widely  distributed  on 
Kauai  in  Olokele  Canyon,  Hanapepe 
Valley,  and  in  the  Koloa  District  (HHP 
1991kl,  1991k5;  HPCC  1991d',  T.  Flynn 
and  S.  Perlman,  pers.  comms.,  1991). 
This  variety  is  now  known  only  from 
two  to  four  populations  located  on  State 
land  in  Koaie  Canyon  on  Kauai, 
totalling  150  to  570  individuals  (CPC 
1992;  HHP  199lkl.  1991k5;  S.  Periman. 
pers.  comms.,  1991, 1993).  The 
populations  encompass  an  area  of  1 .4 
square  miles  (2.3  sq  km)  approximately 
1.4  mi  (2.3  km)  apart.  Both  varieties 
generally  grow  on  exposed  rocky  slopes 
in  diverse  lowland  mesic  forests  and 
sometimes  on  grassy  ridges  at  an 
elevation  of  1,000  to  1.300  ft  (300  to  400 
m)  (HHP  1991J1  to  W91j3. 199lkl  to 
1991k5;  Wagner  et  al.  1990).  Associated 
plant  taxa  include  alahe'e,  lama,  'ohi'a. 
Chamaesyce  celastroides  var. 
hanapepensis  ('akoko),  and  Nemudia 
kauaiensis  (Gardner  1979;  HHP  ig91jl. 
199lkl,  19gik2). 

The  major  threats  to  Lipochaeta 
micmntha  are  habitat  degradation  by 
feral  ungulates  and  competition  with 
alien  plant  taxa.  Feral  pigs  threaten  the 
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habitat  of  both  varietras  of  Lipochaeta 
mjcrantha  and  signs  of  damage  by  feral 
goats  have  been  seen  near  individuals  of 
var.  imcTontha.  Alien  plant  taxa,  such  as 
lantana,  affect  the  habitats  of  both 
wieties.  Phichea  caxolinensis 
(sourbushHs  found  near  var.  exigua. 
Daisy  fleabane  and  Stachytarpheta  spp. 
are  components  of  the  habitat  of  var. 
micrantha.  Both  varieties  are  threatened 
by  stochastic  e.xtinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  p)opulations  (HHP 
199tjl.  1991  j2. 1991kl.  1991k5;  HPCC 
1990e,  1990fc  T,  Fl>-nn,  pers.  comm., 
W91;  D.  Lorence  etal..  in  lift.,  199li 

Hc^dy  collected  the  first  specimen  of 
Lipochaeta  wainteaensis  in  1967.  Five 
years  later,  St.  John  (1972)  described  it 
as  a  new  species,  naming  it  for  the 
Waimea  Canyon  where  it  grows. 

Lipochaeta  waimeaensis,  a  member  of 
the  aster  fiamily,  is  a  lew  growing, 
someuhat  woody  perennial  herb  with 
stems  3  to  6.5  ft  (1  to  2  m)  long  that  root 
■Bt  the  nodes.  The  Hnear  or  narrowly 
elliptical  leaves  are  1.9  to  2  in  (4.7  to  5 
cm)  long.  a2  to  0.3  in  (5  to  8  mm)  wide, 
hairy  along  major  veins  on  the  upper 
surface,  and  evenly  hairy  on  the  lower 
surface.  Flower  heads  are  home  singly 
or  in  clusters  of  two  or  three.  The  outer 
head  bracts  are  lance-shaped  and 
measure  0.1  to  0.2  in  (3  to  4  mm)  long 
and  0.06  to  O.oa  in  (1.5  to  2  mm)  wide. 
The  oval  ray  florets  number  four  or  five 
per  head  and  are  about  0.13  in  (3.2  to 
3.5  mm)  long  and  about  0.1  in  (3  mm) 
wide.  The  disk  florets  number  20  to  25 
per  head.  The  fruits  are  kriobby,  winged 
achenes  0.1  in  (2.2  to  2.5  mm)  long  and 
about  0.08  in  (1.7  to  2.3  mm)  wide.  The 
ray  achenes  are  slightly  wider  and  have 
longer  wings  than  those  of  the  disk.  This 
species  differs  from  the  two  other  taxa 
of  the  genus  included  in  this  rule  (L. 
fauriei  and  L.  micrantha]  in  having  a 
different  leaf  shape  and  shorter  leaf 
stalks  and  ray  florets  (Gardner  1976, 
1979;  St.  John  1972;  Wagner  etal.  1990). 

Lipochaeta  waimeaensis  is  known 
only  from  the  type  locality,  along  the 
rim  of  Kauai's  Waimea  Canyon  on  State 
land  (HHP  1991ml.  HPCC  1991e). 
^  Fewer  than  10  plants  are  scattered  over 
a  2.5  acre  (ac)  (1-hectare  (ha))  area 
(Gerald  Carr,  University  of  Hawaii  at 
Manoa.  and  S  Perlman,  pers.  corams.. 
1991).  This  populatisn  grows  on  eroded 
soil  on  a  precipitous,  shrub-covered 
gulch  in  a  diverse  lowland  mesic  forest 
at  an  elevation  between  1.150  and  1,300 
fl  (350  and  400  m)  (HHP  1991ml, 
Wagner  et  oL  1990).  The  vegetation  at 
the  site  is  predominantly  alien 
consisting  of  Grevillea  robusta  (silk 
oak).  Leucaena  leucocephaki  (koa 
haole),  and  Bhynchefylivm  repens 
(Natal  redtop);  however,  native  taxa 


inc  ude  Dodonaea  viscosa  fa'ali'iland 
Lip  ^chaeta  connata  (nehe)  (CPC  1989b, 
19S0;  S.  Perhnan,  pers.  coram.,  1991) 
alsi  I  ocoir  here. 

/  lien  plant  taxa  competing  with  and 
thr  atening  Lipochaeta  waimeaensis 
inc  ude  koa  haole.  Natal  redtop,  silk 
oak  ,  and  Opuntia  ficus-indica  (prickly 
pea  r,  panini).  The  existing  soil  erosion 
pre  )lem  is  exacerbated  by  the  presence 
of  1 3ral  goats.  Th«  single  population, 
anc  thus  the  entire  species,  is 
thn  atened  by  stochastic  extinction  and/ 
or  oeduced  reproductive  vigor  due  to  die 
smi  il  nimiber  of  existing  individuals. 
Ov(  r-coUecting  for  scientific  purposes 
als(  poses  a  threat  (G.  Carr  and  S. 
Per  man,  pers.  comms.,  1991). 

Il  1 1912,  Lydgate  collected  a  plant 
sp>e  :amen  on  Kauai  that  ha  and  Forbes 
nar  led  Lysimachiafilifolia  (Forbes 
191  B).  They  chose  the  specific  epithet, 
wh  ch  means  "thread-leaved,"  in 
ref«  rence  to  the  plant's  very  narrow 
lea'  es.  Heller  (1897)  created  a  new 
gen  lis,  Lysimachiopsis,  in  which  h» 
pla  :ed  all  endemic  Hawaiian  taxa  of 
Lys  machia.  and  Otto  and  Isa  Degener 
(19  J3)  later  published  Lysimachiopsis     ' 
fili  olio.  The  oirrent  treatment  (Wagner 
et  c  i  1990)  recognizes  Lysimachiopsis 
as  I  section  of  Lysimachia.  Most 
reci  intly,  St.  John  (1987b)  published 
ma  ly  species,  varieties,  and 
con  [binations  of  Lysimachia^  one  or 
mo  e  of  which  may  fit  into  this  species 
(Wi  gner  et  al.  1990). 

I  vsimachia  filifolia,  a  member  of  the 
prii  irose  family  (Primulaceae),  is  a 
smi  11  shrub  0.5  to  1.6  ft  (15  to  50  cm) 
tall  The  linear  leaves  measure  0.6  to  2.1 
in  ( L5  to  54  mm)  long  and  0.01  to  0.07 
in  ( ).3  to  1.8  mm)  wide  and  are  usually 
alte  mately  arranged.  They  are  single- 
veii  led  and  sparsely  hairy  or  hairless. 
Thi  belt-shaped  flowers  are  reddish 
pui  >le,  0.2  to  0.4  in  (6  to  10  mm)  long, 
anc  borne  singly  on  flower  stalks  about 
0.7  to  1.2  in  (18  to  30  mm)  long  that 
eloi  [gate  upon  fruiting.  Fniits  are  thick, 
har  1  capsules  about  0.2  in  (5  to  6  mm) 
Ion  ;  that  contain  numerous  minute, 
nea  rly  black,  irregularly  sfiaped  seeds. 
Thi  5  species  is  distinguished  from  other 
tax;  of  the  genus  by  its  leaf  shape  and 
wic  th.  calyx  lobe  shape,  and  corolla 
len  ;th  (Forbes  1916;ji^Vagner  et  al. 
19<  ]). 

Y  istorically,  Lysimachia  filifolia  was 
knc  vm  only  from  the  upper  portion  of 
Ola  cele  Valley  on  Kauai  (HHP  l^lnl). 
Thi  i  species  is  now  known  from  two 
oth  iT  areas:  The  headwaters  of  the 
Wa  lua  River  on  Kauai;  and  the  slopes 
of  \  /aiahole  Valley  in  the  Koolau 
Mo  mtains  of  Oahn  (HHP  1991n2. 
19S  mS;  HPCC  1990gl.  19gOg3).  Three 
clot  ely  situated  colonies  on  Kauai  are 
loQ  ted  within  a  0.5  sq  mi  fl.3  sq  km) 


area  and  total  7&  individuals  (K.  Marr, 
p)ers.  comm.,  1991).  The  Oahu 
population  contains  about  150  to  200 
individuals  (CPC  1989a;  HHP  1991n3; 
HPCC  1990gl.  1990g3).  Both 
populations  of  this  species  are  located 
on  State  land,  totalling  approximately 
225  to  275  individuals.  This  species 
typically  grows  on  mossy  banks  at  the 
base  of  cliff  faces  within  the  spray  zone 
of  waterfalls  or  along  streams  in 
lowland  wet  forests  at  an  elevation  of 
800  to  2.200  ft  (240  to  680  m)  (HHP 
1991nl  to  1991n3;  HPCC  199(^1. 
1990g3;  Wagner  et  oL  1990;  K-  Marr. 
pers.  comm.,  1991).  Associated  plant 
taxa  include  mosses,  ferns,  liverworts, 
pili  grass,  Cuphea  carthagenensis 
(tarweed).  and  Pilea  peploides  (HHP 
1991n3;  ^  Lau.  pers.  comm..  1991). 

The  major  threat  to  Lysimachia 
filifolia  is  competition  with  ab'en  plant 
taxa.  Individuals  of  this  species  on 
Kauai  are  damaged  and  destroyed  by 
natural  rock  slides  in  their  habitat, 
which  is  near  the  bottom  of  steep  cliffs. 
Hydrocotyle  sibthorpioides  (marsh 
pennywort),  tarweed,  and  thimbleberr>'. 
'  although  not  invasive  weeds,  are 
present  in  this  near-pristine  area  of 
Wailua  Stream  and  may  degrade  the 
native  ecosystem.  At  least  one  feral  pig 
has  made  its  way  into  this  area, 
indicating  that  this  disruptive  animal  is 
a  potential  threat.  Individuals  of 
Lysimachia  filifolSa  on  Oahu  are 
vulnerable  to  rock  slides  and  compete 
for  space  with  alien  plants  such  as 
marsh  pennywort,  tarweed,  Ageratina 
riparia  (Hamakua  i>amakani),  and 
Schefflera  actinophylla  (octopus  tree). 
Because  only  one  population  of 
Lysimachia  filifolia  occurs  on  each  of 
only  two  islands,  the  species  is 
threatened  by  stochastic  extinction. 
Hurricane  Iniki  caused  at  least  some 
damage  to  the  Wailua  River  population 
(HHP  1991n3;  HPCC  1990g2;  D.  Lorence 
and  S.  Perhnan,  pers.  comms..  1991;  L. 
MehrhofI,  pers.  comm..  1993). 

In  1927,  MacDaniels  collected  a  plant 
specimen  on  Kauai  that  St.  John  (1944) 
later  named  Pelea  haupuensis.  The 
specific  epithet  refers  to  the  type 
locahty,  Haupu,  the  only  known  site  for 
this  plant  until  it  was  discovered  in 
Waimea  Canyon  in  1989.  Thomas  G, 
Hartley  and  Benjamin  C.  Stone  (1989, 
Stone  et  al.  1990,  Wagner  et  al.  1990) 
synonymized  the  genus  Pelea  with 
Melicope.  resulting  in  the  current  name 
for  this  taxon,  Melicope  haupuensis. 

Melicope  haupuensis,  a  member  of 
the  citrus  family  (Rutaceae).  is  a  tree 
about  26  ft  (8  m)  tall.  The  oval  leaves, 
2  to  5.1  in  (5  to  13  cm)  long  and  1.1  to 
2.2  in  (28  to  56  mm)  wide,  are 
oppositely  arrangedL  Flowers  grow  in 
clusters  of  five  to  seven  on  stalks 
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usually  0.1  to  2.8  in  (2  to  7  mm)  long, 
each  flower  on  a  stalk  0.04  to  0.12  in  (1 
to  3  mm)  long.  Only  female  flowers  are 
known.  The  flowers  are  about  0.14  in 
(3.5  mm)  long,  dotted  with  oil  glands, 
and  covered  with  a  dense  mat  of  hairs. 
Fruits  are  distinct  follicles  (a  dry  fruit 
that  splits  open  lengthwise).  0.35  to  0.43 
in  (9  to  11  mm)  long,  with  a  hairless 
exocarp  and  endocarp  (outermost  and 
innermost  layers  of  the  friiit  wall, 
respectively).  Unlike  other  taxa  of  this 
genus  on  Kauai,  the  exocarp  and 
endocarp  are  hairless  and  the  sepals  are 
covered  with  dense  hairs  (St.  John  1944, 
Stone  1969,  Stone  et  al.  1990). 

For  62  years,  Melicope  haupuensis 
was  known  only  frt)m  the  type  locality 
on  the  north  side  of  Haupu  Ridge  on 
Kauai  (HHP  1991o3).  In  1989.  two 
plants  were  discovered  within  1  mi  (1.6 
km)  of  each  other  along  the  banks  of 
Koaie  Stream  on  State  owned  land  in 
Waimea  Canyon  (HHP  1991ol,  1991o2; 
HPCC  1991  f).  These  plants  grow  on 
moist  talus  slopes  in  'ohi'a-dominated 
lowland  mesic  forests  (Stone  et  al.  1990) 
with  such  associated  taxa  as  'a'ali'i  and 
hame,  at  elevations  between  1,230  and 
2,690  ft  (375  and'820  m)  (HHP  1991ol 
to  199103). 

Habitat  degradation  by  feral  goats  and 
competition  with  invasive  alien  plant 
taxa  such  as  lantana  and  yellow  foxtail 
threaten  Melicope  haupuensis.  A 
potential  threat  to  members  of  this 
genus  is  their  known  susceptibility  to 
black  twig  borer  [Xylosandrus 
compactus),  a  burrowing  beetle 
ubiquitous  in  Hawaii  at  elevations 
below  2,500  ft  (670  m).  The  existence  of 
only  two  known  trees  of  this  species 
constitutes  a  threat  of  stochastic 
extinction,  over-collecting,  and/or 
reduced  reproductive  vigor  (Hara  and 
Beardsley  1979;  HHP  1991ol,  1991o2; 
Medeiros  et  al.  1986). 

Knudsen  sent  a  plant  specimen  he 
found  at  Waimea  to  Hillebrand,  who 
named  it  Pelea  knudsenii  in  honor  of  its 
collector  (Hillebrand  1888).  In  an  action 
that  was  not  supported  by  other 
taxonomists,  Emmanuel  Drake  del 
Castillo  (1890)  transferred  several 
species  from  the  genus  Pelea  to  the 
genus  Evodia.  Hartley  and  Stone  (1989) 
synonymized  the  genus  Pelea  with 
Melicope,  resulting  in  the  combination 
M.  knudsenii.  Other  names  now 
included  in  M.  knudsenii  are  Pelea 
multiflora  (Rock  1911),  P.  knudsenii  var. 
multiflora  (Rock  1918),  and  P. 
tomentosa  (St.  John  1944). 

Melicope  knudsenii,  a  member  of  the 
citrus  family,  is  a  tree  usually  10  to  33 
ft  (3  to  10  m)  tall  with  smooth  gray  bark 
and  yellowish  brown  to  olive-brown 
hairs  on  the  tips  of  the  branches.  Leaves 
are  variable,  ranging  frt>m  oblong  to 


elliptic,  3.5  to  9.8  in  (9  to  25  cm)  long 
and  1.8  to  3.9  in  (4.5  to  10  cm)  wide. 
The  lower  surface  of  the  leaves  is 
uniformly  covered  with  olivertrown 
hairs,  but  the  upper  surface  is  only 
sparsely  hairy  along  the  midrib.  The 
densely  hairy  flowers  are  bisexual  or 
may  be  unisexual.  There  are  usually  20 
to  200  flowers  per  cluster  in  the  leaf 
axils.  The  sepals  and  petals  are  covered 
with  silky  gray  hairs  and  the  sepals 
persist  in  fruit.  The  fruits  are  0.7  to  1.2 
in  (18  to  30  mm)  wide  and  are 
comprised  of  distinct  follicles,  0.3  to  0.6 
in  (8  to  14  mm)  long.  The  hairless 
exocarp  is  dotted  with  minute  glands. 
The  endocarp  also  lacks  hairs.  Seeds 
number  one  or  two  per  carpel  (ovule- 
bearing  structure)  and  are  about  0.2  in 
(5  to  6  mm)  long.  The  distinct  carpels 
of  the  fruit,  the  hairless  endocarp,  the 
larger  number  of  flowers  per  cluster, 
and  the  distribution  of  hairs  on  the 
underside  of  the  leaves  distinguish  .this 
species  from  M.  haupuensis  and  other 
species  pf  the  genus  (Degener  et  al. 
1962a.  1962b;  Hillebrand  1888:  Rock 
1913;  Stone  1969;  Stone  et  al.  1990). 

Historically,  Melicope  knudsenii  was 
known  only  from  the  southeast  slope  of 
Haleakala  on  Maui  and  from  Olokele 
Canyon  on  Kauai  (HHP  1991pl. 
1991p5).  This  species  remains  in  the 
Auwahi  and  Kanaio  areas  of  Maui  (R. 
Hobdy  and  Arthur  Medeiros.  Haleakala 
National  Park.  pers.  comms.,  1991)  on 
privately  owned  land,  but  its  numbers 
have  decreased  considerably  from  being 
"very  common"  in  1920  to  between  20 
and  30  plants  when  it  was  last  observed 
in  1983  (CPC  1990;  HHP  1991pl).  On 
Kauai,  three  populations,  each 
consisting  of  one  individual,  remain  on 
State  land  in  the  Koaie  drainage  area  of 
Waimea  Canyon  (HHP  1991p2  to 
1991p4;  S.  Perlman,  pers.  comm.,  1991) 
and  are  distributed  across  a  distance  of 
1.6  mi  (2.6  km).  This  species,  therefore, 
totals  between  23  and  33  individuals  at 
present.  Melicope  knudsenii  grows  on 
forested  flats  or  talus  slopes  in  lowland 
dry  to  mesic  forests  at  an  elevation  of 
about  1.500  to  3.300  ft  (450  to  1.000  m) 
(Stone  etal.  1990).  The  Auwahi 
population  on  Maui,  however,  grows  on 
a  substrate  of  'a'a  lava  in  a  remnant 
native  forest,  dominated  by  a 
continuous  mat  of  Pennisetum 
clandestinum  (Kikuyu  grass)  (HHP 
1991pl;  Medeiros  et  al.  1986).  Plants 
associated  with  the  Kauai  populations 
include  'a'ali'i,  hame,  'ohi'a,  and 
Xylosma  (HHP  1991p3, 1991p4). 

Competition  with  alien  plant  taxa  and 
habitat  degradation  by  feral  and 
domestic  animals  are  the  major  threats 
affecting  Melicope  knudsenii.  On  Kauai, 
this  species  competes  with  lantana  and 
is  affected  by  feral  goats  and  pigs.  On 


Maui,  Melicope  knudsenii  grows  in  an 
area  currently  grazed  by  domestic  cattle, 
where  a  continuous  mat  of  Kikuyu  grass 
prevents  seedlings  from  establishing. 
Feral  goats  and  feral  pigs  are  also 
present  in  the  area  of  the  Maui 
population.  Axis  deer  (Axis),  found  on 
the  south  slope  of  Haleakala  Mountain 
and  increasing  in  numbers,  are  a 
potential  threat.  This  species  is 
potentially  threatened  by  black  twig 
borer,  a  ubiquitous  insect  that  lives  at 
elevations  up  to  2,500  ft  (670  m)  in 
Hawaii  and  is  known  to  infest  members 
of  Melicope.  This  species  is  also 
threatened  by  fire,  stochastic  extinction, 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
individuals  (HHP  1991p2  to  1991p4; 
Hara  and  Beardsley  1979;  Medeiros  et 
al.  1986;  van  Riper  and  van  Riper  1982; 
Patrick  Beil.  Puu  Mahoe  Arboretum.  R. 
Hobdy.  A.  Medeiros,  and  Steve 
Montgomery,  Bishop  Museum,  pers. 
comms.,  1991). 

Hillebrand  (1888)  described  Pelea 
pallida  based  on  a  specimen  he 
collected  on  Oahu.  The  specific  epithet 
refers  to  the  plant's  pale  leaf  veins  and 
lower  leaf  surfaces.  Drake  del  Castillo 
(1890)  transferred  the  species  to  the 
genus  Evodia,  a  combination  not 
accepted  by  other  taxonomists.  Faurie 
described  P.  leveillei  in  1912  based  on 
a  specimen  collected  on  Kauai  (Stone 
1969).  Following  the  transfer  of  the 
genus  Pelea  to  Melicope  (Hartley  and 
Stone  1989,  Wagner  et  al.  1990).  authors 
of  the  current  treatment  of  the  Hawaiian 
members  of  the  genus  (Stone  et  al.  1990) 
now  consider  Evodia  pallida,  P.  pallida, 
and  P.  leveillei  to  be  synonyms  of 
Melicope  pallida. 

Melicope  pallida,  a  member  of  the 
citrus  family,  is  a  20  to  33  ft  (6  to  10 
m)  tree  with  grayish  white  hairs  and 
black,  resinous  new  growth.  The  leaves, 
2.4  to  8.3  in  (6  to  21  cm)  long  and  1  to 
3.1  in  (2.5  to  8  cm)  wide,  are  grouped 
in  threes,  with  each  leaf  loosely  folded. 
Fifteen  to  35  pale  yellowish-green 
flowers  are  also  clustered  in  groups  of 
3  along  a  fuzzy  white  stalk  up  to  2.4  in 
(6  cm)  long.  The  petals  are  usually 
lance-shaped  and  measure  0.1  to  0.2  in 
(3.5  to  5  mm)  long.  Fruits  contain  two 
shiny  black  seeds  about  0.1  in  (3.5  mm) 
long  in  each  of  the  usually  four  distinct 
carpels.  This  species  difliers  from  M. 
haupuensis,  M.  knudsenii,  and  other 
members  of  the  genus  by  the  following 
combination  of  characteristics:  Resinous 
new  growth;  leaves  folded  and  in 
clusters  of  three;  and  fruits  with 
separate  carpels  (Degener  et  al.  1960. 
Hillebrand  1888.  St.  John  1944,  Stone  et 
al.  1990,  Wagner  et  al.  1990). 

Historically.  Melicope  pallida  was 
known  from  various  locations  in  the 
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Wiiaiia»  MBuntama  on  Qatitt  oad  from 
Btaaapcp*  cat  Kauai  (HHP  199tq2  to 
1981q4. 1991q7V  Thiaspacies  i»Bow 
knanvn  from  two  locatiaiia  at  the  bafl0  of 
Mount  Kaaia  and  naar  Palikea^  within 
TNCH's  pdvataly  ammk  Uonoulitili 
Pnsuva  in  tfaa  Waianae  Mountains  on 
OahtK  and  fraaa  four  Stats  owned 
locations  on  Kauai  in  Kaialau  VaUey, 
Koaie  Stream  in  Waimea  Canyoi,  and 
Hanakapifii  Valley  (HHP  1991ql, 
iggiqB^  1991qB;  HPCC  t991gl.  I991g2; 
T.  Flynn, ).  Lau,  and  S.  Montgomery, 
pars,  conuns..  1991).  The  population 
near  Paliiue  was  last  visited  in  1969 
UOff  1991qlX  it  ia  thought  toamtain 
only  a  fimr  pkmta.  Fewat  than  fiva 
plants  are  known  fram  the  island  of 
OahufSk  Mantgomeiy,  pets.  comuL^ 
1961).  Populationa  wv*  discovered  in 
1991  n««rlli»  rim  of  Kaialau  VaUay 
(about  65  ptantaiaad  Honopu  Rim.  (12 
plants)  (K«netfa.Wood.  HPCC  pers. 
comnk^  1991k  giving  a  total  of  bas  thm 
100  known  plants  for  this  species. 
Melicop«  pallida  usually  grows  on-  steep 
rock  facaa  in  dcier  tegians  ol  lowland 
masse  foiesta  at  oi  alevation  of  1.600^  to 
over  ajOO  ft  (490 to  giOm)  ^tone  etat. 
1990;  %  Lau.  pars,  comm.,  1991;  IX 
Loraca  gtal.m  litL,  1991).  Associated 
plant  taa*iacbid»i4i>utiiQa 
sandnweas*.  Myxia  otivi^rmi»  fmaile); 
Dryopteria  sp..  'ohi'a.  Piptums  albidus 
(mainaki).  Sapuutus  oahaensh 
(loncnnei^  Tetruplcaandra  sp.  ('oheK 
and  Xyktsiaa  baimaiense  (mana)  (HHP 
1991x|l,  1991q5«  1991qa;  J.  Lau,  pars, 
conun..  1991). 

The  maior  threats  to  Melicope  pallida 
are  habitat  destruction  by  feral  ammals 
and  com  petition  with  alien  plant  taxa. 
On  Kauai,  feral  goats  and  feral  pigs 
destroy  habitat  of  Melicope  pallida  and 
weeds,  svich  as  daisy  fleabane  and 
prickly  Florida  blackberry,,  compete 
with  the  species.  The  Oahu  populations 
of  Melicope  pallida  face  strong 
competition  irom  Latroduced  plants, 
especially  Clidemia  hirta  (Roster's 
curse)  and  Toona  ciliata  (Australian  red 
cedar).  A  potential  threat  to  Melicope 
pallida  is  the  black  twig  borer,  which  is 
known  to  occur  ia  areas  where  this 
species  ^ows  and  to  feed  en  members 
of  the  genus  Melicope.  Additional 
threats  to  Melicope  pallida  are  Ere  and 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (Hara 
and  Beaidsley  1979;  HHP  1991  q6, 
1991q8;  Medeiros  et  al.  1986;  T.  Flynn, 
J,  Lau.  S.  Montgomery,  and  K.  Wood, 
pers.  comms.,  1991;  D.  Lorence  et  al.,  in 
//«..  1991). 

St.  )ohn  and  Edward  P.  Hume 
described  Melicope  quodrangularis, 
based  on  a  specimen  collected  by  Forbes 
^on  Kauai  in  1909  (St  )ohn  1944).  Tha 


sp  cific  epithet,  meanmg  "fswr-englad," 
del  idibas  the  cuba-shapwd  capaulA 
Ha  rtley  and  Stona  (199^  ^Fnenynrizad 
th(  genus' Friieo  with  MeHcop*.  resulting 
in  he  combinati<»  M.  aiadhingularis. 

Melicope  quadiangiJaris,  aniemb^ 
of  he  citrus  &mily,  is  a  shrub  or  smalt 
tra ).  Young  branches  araganerally 
co^  ered  with,  fine  yellow  fuzz  but 
bei  ome  hairless  with  aga  The  thin, 
lea  hairy,  elliptical  leaves,  ^.5  to  6  in  (9^5 
to   6cm)kn^and2to3int4.&to7.5 
cm  wide,  are  oppositety  arranged.  Tha 
up  ler  leaf  sur&ce  is  hairteas  and  the 
lo\  -er  sur&ce  ia  sparsely  haky. 
esi  ecially  akngdha  veina^  Flowers  are 
so]  itEoy  or  in  clusters  of  two.  The 
sp4  cific  floral  details  are  not  known. 
"th  I  fruite  are  somewhat  cube-shaped, 
fla  tenad  capsxdas,  about  (X5  in  (13  mm) 
loi  g  and  about  aa  in  (Id  to  22  mmV 
wiia  with,  a  conapicuoua  oa^ral 
dearessian  at  the  top  of  tha  fimit.  The 
[sules  are  four-tobed  and  completely 
The  asiacarfK  ia  sparse^  h^ry  nod 
[endoearp  is  hairfawa  This  qiaciea 
Emm  otbars  in  the  genua  in 
„  the  followfaiy  comoinetion  of 
chiracters:  Oppositely  arranged- leaves; 
only  one  or  two  flowara  per  cluster; 

kped'  capsules  with  fused  lobes; 
a  deep  central  dapresrion  at  the  top 

fruit  (S«.  J<ohnl944.  Stone  1^69^ 
leeeai  1900). 
iicope  qaadiratguiaris  is  known 
the  type  locality  in  the  Wahiawa 
region  of  Kauai  (HHP  1991rl;  Stone 
et  M.  1990).  One  adult  plant  and  two 
see  Uings  were  discovered  in  1991  in 
tha  t  area  by  Ken  Wood  of  HPCX:  on  an 
eas  t- feeing  slope  of  Wahiawa  Ridge  at 
2,8  )0  ft  (850  m>  elevation  on  privately 
ow  led  land.  Subsequent  exploration 
haj  resuhed  in  the  location  of  13 
inc  ividuals  of  this  species.  The  plants 
are  growing  in  a  diverse  lowland  forest 
tha  ranges  from  mesic  to  wet  conditions 
wil  1  other  plants,  such  as  "ohi'a,  opuhe, 
ulij  le,  Broussaisia  arguta  (kanawao), 
Cy:  tandra  pickeringii  (ha'iwaie),  other 
Me  icope  species  (eilani),  Metrosidews 
wa  alealae,  and  abundant  ferns  and 
mo  ;ses  (K.  Wood.  pers.  comm.,  1991.  D. 
Lo  snce  et  al..  in  litt.,  1991). 

'  he  existence  of  only  13  known 
pla  Its  of  this  species  causes  the  species 
to  1  e  threatened  by  over-collecting  for 
scii  ntific  purposes,  stochastic 
ext  action,  and/or  reduced  reproductive 
vig  ir.  The  alien  strawberry  guava  grows 
in  I  le  area  and  is  a  potential  threat 
(H£  ra  and  Beardsley  1979;  K.  Wood, 
per !.  comm.,  1991;  D.  l.orence  et  al,  in 
litt. .  1991). 

F  srbes  collected  specimens  of  a  tree 
on  Cauai  in  1916  that  he  described  the 
fol  3wnng  year  (1917b)  % 
Tet  •aplasaadra  mcemoaa.  The  specific 
epi  bet  describes  the  inflorescence  that 


Forhea  eonsidered  a  raceme.  SherfF 
(1952JF  fifansferred  the  species  to  the  new 
mdemic,  monotypic  genua 
Manroidendton,  named  in  honor  of 
George  C  Munro,  who-  was  apparently 
the  first  to  recognize  the  plant  as  a  new^ 
taxon.  Sherff  (1952)  also  published  two 
▼uieties,  Mimmidendtvn  racemosum 
var.  forbesiisndt  M.  racemosum  var. 
macdanieisiL  to  the  current  treatment  of 
the  species.  Porter  P.  Lowrey  IT  (1990) 
recognizes  no  subspecific  taxa. 

Munroidendmn  racemosum,  a 
member  of  the  ginseng  fonily 
(Araliaceae);  is  a- tree  up  to  about  23  ft 
[7  m)  in  height  with  astraight  gray  trunk 
crowned  witib  spreading  branches.  The 
leaves  are  6  to  12  to  (15  to  30  cm>  long 
and  comprise  five  to  nine  oval  or    * 
elliptical  leaflets  with  clasping  leaf 
staUca.  Each  leaflet  is  3.1  to  6.7  in  (9  to 
17  cm>kingand  usually  1.6  to  3.9  in  (4 
to  19  em>wide.  About  250  pale  yeihrw 
flowers  are  home  along  a  stout  hanging 
stalk  lO  to  2«  in  (25  to  60  cm)  long.  Each 
flower  has  five  or  six  lance^haped 
petals  0.3  to  0.4  in  (9  to  10  mm)  long 
emerging  from  »  cup-shaped  or  elBpsoid 
calyx  tube.  Both-  Ae  lower  surfece  of  the 
petals  and  the  calyx  tube  are  covered 
with  whitish  scaly  hairs.  TTie  fruit  is  an 
egg-shaped  drupe  0.3  to  0.5  in  (8  to  12 
mm)  long  and  nearly  as  wide,  situated 
atop  a  flat,  dark  red  disk  (tstyhipodium). 
This  species  is  the  only  member  of  a 
genus  endemic  to  Hawaii,  drffering  fitjm 
other  closely  related  Hawaiian  genera  of 
the  family  primarily  in  its  distinct 
flower  clusters  and  corolla  (Forbes 
1917b,  Lamoureux  1982,  Lowrey  1990, 
St.  John  1981b,  Sherff  1952). 

Historically,  Munwidendron 
racemosum  was  known  from  scattered 
locations  throughout  the  island  of  Kauai 
(HHP  1991sl,  1991S3. 1991s6, 1991sl3). 
Fifteen  populations  are  now  found  at 
elevations  of  390  to  1,310  ft  (120  to  400 
m)  on  private  and  State  land  in  the 
following  areas:  Along  the  Na  Pali  Coast 
within  Na  Pali  Coast  State  Park  and 
Hono  O  Na  Pali  NAR;  in  the  Poomau 
and  Koaie  branches  of  Waimea  Canyon; 
in  the  Haupu  Range  area;  and  on 
Nounou  Mountain  (HHP  1991  si  to 
1991S12. 1991S14,  1991S15;  Lamoureux 
1982).  Although  widely  distributed,  the 
largest  population  contains  fewer  than 
50  individuals,  with  most  populations 
numbering  only  1  or  2  individuals. 
Estimates  of  the  total  number  of 
individuals  range  from  57  to  100  (HHP 
1991sl  to  1991S15).  Most  populations 
are  found  on  steep  exposed  cliffs  or  on 
ridge  slopes  in  coastal  to  lowland  mesic 
forests  (Lowrey  1990),  but  a  few 
populations  are  in  mesic  Pandanus 
tectorius  (hala)  forests,  lantana- 
dominated  sfunbland,  or  Eragmstis 
grassland.  Other  associated  plant  taxa 
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include  common  guava,  kopiko,  kukui, 
and  lama  (Gagne  aind  Cuddihy  1990; 
HHP  1991S1.  1991S3  to  1991s5, 1991s8 
to  1991S11, 1991S15;  Lamoureux  1982). 

Competition  with  introduced  plants  is 
the  major  threat  to  Munroidendron 
racemosum.  Kukui  and  ti,  plants 
introduced  by  Polynesian  immigrants  to 
the  Hawaiian  Islands,  compete  with  this 
species  for  sptaoe  in  the  forests  of  Kauai. 
C)ther  introduced  plants  threatening  this 
species'  habitat  iiKlude  Chinaberry. 
common  guava,  firetree.  koa  haole, 
lantana,  and  Triumfetta  semitriloba 
(Sacramento  bur).  Feral  goats  degrade 
the  habitat  of  Munroidendron  and  cattle 
were  formerly  present  in  areas  where 
the  trees  grow.  Fire  is  a  threat  to  the 
habitat.  Predation  of  the  fruit  by  rats  is 
probable.  An  introduced  insect  of  the 
longhomed  beetle  family 
(Cerambycidae)  that  killed  a  mature, 
cultivated  tree  has  the  potential  of 
affecting  wild  trees.  Because  each 
population  of  this  species  contains  only 
one  or  a  few  trees,  the  total  number  of 
individuals  is  small,  threatening  the 
species  through  over-collecting  for 
scientific  or  luxticulturai  purposes, 
stochastic  extinctim,  and/or  reduced 
reproductive  vigw  (HHP  1991sl.  1991s3 
to  1991s5, 1991s6  to  1991sll,  1991sl5; 
HPCC  1990h:  Lamoureux  1982). 

First  collected  on  Kauai  before  1900, 
Nothocestnim  peltatum  was  described 
by  Carl  J.  F.  Skottsberg  in  1944.  based 
on  a  ^>ecimen  collected  by  Oiof  H. 
Selling  in  1938.  The  speciHc  epithet 
refers  to  the  peltate  leaves,  attached  to 
the  stalk  by  the  low^  surface,  inside  the 
leaf  margin  rather  than  at  its  edge.  St 
John  (1986)  later  described  N. 
inconcinnum,  but  David  E.  Symon 
(1990),  in  the  currently  accepted 
treatment  of  the  genus,  regaids  that 
name  as  a  synonym  of  N.  peltatum. 

Nothocestnim  peltatum,  a  member  of 
the  nightshade  family  (Solanaceae),  is  a 
small  tree  up  to  26  ft  (8  m)  tall  with  ash- 
brown  bark  and  wooUy  stems.  The 
leathery  leaves  are  usually  peltate, 
measure  2.4  to  9.1  ia  (6  to  23  cm)  long 
and  1.4  to  3  in  (3.5  to  7.5  cm)  wide  and 
vary  in  shape  from  oval  or  elliptic  to 
oblong.  The  densely  hairy  flowers 
number  up  to  10  per  cluster.  The  corolla 
is  greenish  yellow  fading  to  yellow 
orange  and  0.5  to  0.6  in  (12  to  14  mm) 
long.  The  orange  berries  are  0.5  to  0.6 
in  (13  to  14  mm)  long  and  contain 
numerous  irregularly  shaped  seeds 
about  0.1  in  (2.5  mm)  in  diameter.  The 
usually  peltate  leaves  and  shorter  leaf 
stalks  separate  this  species  from  others 
in  the  genus  (St  John  1986,  Selling 
1947,  Skottsberg  1944,  Symon  1990). 

Historically.  Notbocestrum  peltatum 
was  known  from  Kauai  at  Kumuwela. 
Kaboluamanu,  and  the  region  of 


Nualolo  (HHP  199113, 199115, 1991t6). 
This  species  is  now  known  from  five 
populations  on  Kauai  located  near  the 
Kaialau  Lookout  area,  in  Awraawapuhi 
and  Makaha  Valleys,  and  in  Waimea 
Canyon  (HHP  199111, 199112, 1991t4. 
199117;  HPCC  1990il,  1990i2,  1990i4;  S. 
Periman,  pers.  comm.,  1991, 1993), 
scattered  over  a  5.5  by  2.5  mi  (8.9  by  4 
km)  area.  These  populations,  totalling 
about  15  individuals  (CPC  1989b.  1990; 
S.  Periman.  pers.  comm.,  1993),  are  on 
State  owned  land  between  3,000  and 
4.000  ft  (915  and  1,220  m)  elevation 
(Symon  1990).  This  species  generally 
grows  in  rich  soil  on  steep  slopes  in 
montane  mesic  forests  dominated  by 
koa  or  a  mixture  of  'ohi'a  and  koa,  with 
associates  such  as  hame,  uluhe,  Bobea 
brevipes  ("ahakea  lau  li'i),  Elaeocarpus 
biftdus  (kalia),  and  more  common 
Melicope  species  (alani)  (HHP  199111, 
199117;  Sohmer  and  Gustafson  1987;  J. 
Lau,  pers.  comm.,  1991). 

Competition  with  alien  plants  and 
habitat  degradation  by  introduced 
animals  constitute  the  ma)or  threats  to 
Nothocestnim  peltatum.  Introduced 
plants  competing  with  this  species 
include  banana  poka.  daisy  fleabane, 
lantana,  prickly  Florida  blackberry,  and 
Passiflora  edulis  (passion  fhiit). 
Animals  disturbing  the  habitat  of  this 
species  include  feral  goats,  feral  pigs, 
mule  deer,  and  red  jungle  fowl  [Galbis 
gallus).  Although  plants  of  this  species 
flower,  they  rarely  set  fruit;  this  could 
be  the  result  of  a  loss  of  polhnators, 
reduced  genetic  variability,  or  self- 
incompatibility  (S.  Periman,  pers. 
comm.,  1991;  D.  Lorence  et  al.,  in  litt.. 
1991).  This  species  is  threatened  by  fire, 
over-collecting  for  scientific  or 
horticultural  purposes,  stochastic 
extinction,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals  (HHP  199117;  HPCC 
1990i3,  199014). 

Hillebrand  (1688)  described 
Peucedanum  sandwicense  based  on  a 
specimen  collected  on  Molokai  and  P. 
kauaiense  based  (mi  a  specimen 
collected  on  Kauai.  He  also  referred  to 
an  unnamed  variety  of  P.  sandwicense 
from  Maui.  Otto  arKl  Isa  Degener  (1960) 
later  named  the  Maui  plant  P. 
sandwicense  var.  hiroi.  hi  their  current 
treatment,  Lincoln  Constance  and  James 
Affolter  (1990)  recognize  only  P. 
sandwicense  for  all  populations  of  the 
genus  in  the  Hawaiian  Islands. 

Peucedanum  sandmcense,  a  member 
of  the  parsley  family  (Apiaceae),  is  a 
parsley-scented,  sprawling  herb  usually 
20  to  40  in  (0.5  to  1  m)  tall.  Hollow 
stems  arise  from  a  short,  vertical, 
perennial  stem  with  several  fleshy  roots. 
The  compound  leaves  are  generally 
three-parted  with  stalkless  leaflets,  each 


egg-  or  lance-shaped  and  toothed.  The 
larger  terminal  leaflet  is  usually  one-  to 
three-lobed  and  2.8  to  5.1  in  (7  to  13  cm) 
long.  The  other  leaflets  have  leaf  stalks 
4  to  20  in  (10  to  50  cm)  long  or  are 
stalkless.  Flowers  are  clustered  in  a 
compKJund  umbel  of  10  to  20  flowers. 
The  round  petals  are  white  and  bent 
inward  at  the  tips.  The  flat,  dry,  oval 
fruits  are  0.4  to  0.5  in  (10  to  13  mm) 
long  and  0.2  to  0.3  in  (5  to  8  mm)  wide, 
splitting  in  half  to  release  a  single  flat 
seed.  This  species  is  the  only  member 
of  the  genus  in  the  Hawaiian  Islands, 
one  of  three  genera  of  the  family  with 
taxa  endemic  to  the  island  of  Kauai. 
This  species  differs  from  the  other  Kauai 
members  of  the  parsley  family  in  having 
larger  fruit  and  pinnately  compound 
leaves  with  broad  leaflets  (Constance 
and  Affolter  1990,  Degener  and 
Constance  1959,  Degener  and  Degener 
1960,  Hillebrand  1888). 

Historically,  Peucedanum 
sandwicense  was  known  from  three 
islands:  Kalaupapa,  Pauonuakea  Kui, 
Waikolu,  and  Wailau  Valley  on 
Molokai;  Wailuku  and  Waiehu  on  Maui; 
and  various  locations  in  the  Waimea 
Canyon  and  Olokele  regions  of  Kauai 
(HHP  1991ul,  1991u2.  1991u4. 1991u7, 
1991u9  to  1991U12;  HPCC  199lhl, 
1991h2).  Discoveries  in  1990  extended 
the  known  distribution  of  this  species  to 
the  island  of  Oahu,  where  2  populations 
totalling  about  65  individuals  exist  in 
the  Waianae  Mountains  on  County  and 
State  land  (J.  Lau.  in  litt  and  pers. 
comm.,  1991; }.  Obata.  pers.  comm.. 
1990).  One  population  of  20  to  30 
individuals  is  known  from  State  owned 
Keopuka  Rock,  an  islet  off  the  coast  of 
Maui  (HHP  1991u8;  Hobdy  1982;  R. 
H(*dy,  pers.  comm.,  1991).  On  Molokai, 
3  populations  totalhng  fewer  than  30 
individuals  are  found  on  private  and 
State  owned  land  in  Pelekunu  Preserve, 
Kalaupapa  National  Historical  Park,  and 
Huelo,  an  islet  off  the  coast  of  Molokai 
(HHP  1991u7, 1991U16, 1991u20;  S. 
Periman,  pers.  comm..  1991).  The  10 
Kauai  populations  of  130  to  190 
individuals  are  distributed  in  Waimea 
Canyon  and  akmg  the  Na  Pali  Coast 
within  1.5  mi  (2.4  km)  of  the  ocean 
(HHP  1991U1,  1991u3. 1991u5,  1991u6, 
1991U13  to  I991ul5, 1991ul7  to 
1991U19;  T.  Flynn,  pers.  comm.,  1991). 
These  populations  are  found  within  a  7 
by  8  mi  (11  by  13  km)  area  on  private 
and  State  land.  The  total  number  of 
plants  in  the  known  populations  of  this 
species  is  estimated  to  exceed  1,000  and 
possibly  5,000  individuals  (CPC  1992;  S. 
Periman,  pers.  comm.,  1993).  "Hiis 
species  grows  in  cliff  habitats  from  sea 
level  to  above  3,000  ft  (900  m) 
(Constance  and  Affoher  1990)  with  such 
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plant  associates  as  'akoko.  kawelu,  lama, 
'ohi'a.  Artemisia  australis  Cahinahina). 
and  alien  species  such  as  common 
guava  and  lantana  (HHP  iggiul  to 
1991u3.  1991u5  to  1991u8, 1991ul4  to 
1991U18. 1991U20;  J.  Lau.  in  litt.  and 
pers.  comm..  1991;  D.  Lorence  et  al,  in 
//«..  1991). 

Competition  with  introduced  plants 
and  habitat  degradation  and  browsing 
by  feral  goats  are  the  major  threats  to 
Peucedanum  sandwicense.  Kauai 
populations  are  affected  by  alien  plant 
species  such  as  Kalanchoe  pinnata  (air 
plant),  banana  poka.  common  guava, 
daisy  fleabane,  firetree,  introduced 
grasses,  Java  plum,  and  lantana,  as  well 
as  by  feral  goats.  The  Hanakapiai 
population  on  Kauai  is  close  enough  to 
the  trail  that  it  is  potentially  affected  by 
hikers  and  trail  clearing.  Oahu 
populations  are  threatened  by  alien 
plants  such  as  Qiristmas  berry,  common 
guava,  daisy  fleabane,  Hamakua 
pamakani,  silk  oak.  and  Stactiytarpheta; 
feral  goats;  fire;  and  landslides.  The 
Kalaupapa,  Molokai,  population  of  P. 
sandwicense  competes  with  Christmas 
berry,  common  guava,  and  molasses 
grass.  The  Pelekunu,  Molokai, 
population  is  threatened  by  common 
guava.  Hamakua  pamakani,  Ageratina 
adenopbora  (Maui  pamakani),  and 
potentially  by  axis  deer.  Plants  of  this 
species  on  Huelo  are  vulnerable  to 
natural  rock  slides.  The  population  on 
Keopuka  Rock  is  threatened  by  alien 
grasses,  lantana,  and  sourbush  (Garke 
and  Cuddihy  1980;  HHP  1991ul. 
1991u3, 1991U5. 1991ul5,  1991ul6; 
HPCC  1990)1  to  1990J3;  R.  Hobdy.  J. 
Lau,  J.  Obata.  and  S.  Perlman,  pers. 
comms..  1991;  D.  Lorence  et  al,  in  litt., 
1991). 

Peucedanum  sandwicense  is  not  in 
immediate  danger  of  extinction,  but  if 
these  threats  are  not  curtailed,  this 
species  will  become  endangered  in  the 
future. 

Wawra  collected  a  specimen  of 
Phyllostegia  waimeae  on  Kauai  in  1870 
while  he  was  a  member  of  the  Austrian 
East  Asiatic  Exploring  Expedition.  In 
1872,  he  described  the  sp>ecies,  naming 
it  for  Waimea  Canyon  where  he 
collected  it.  St.  John  (1987c)  recently 
published  many  species,  varieties,  and 
combinations  in  Phyllostegia,  one  or 
more  of  which  may  fit  into  this  species 
(Waper  et  al.  1990). 

Pnytlostegia  waimeae,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  perennial  plant  with  hairy 
four-angled  stems  that  are  woody  at  the 
base.  The  oval  leaves  are  2  to  5  in  (5  to 
13  cm)  long,  1  to  2.4  in  (2.5  to  6  cm) 
wide,  and  have  rounded,  toothed 
margins.  They  are  wrinkled  and 
sparsely  dotted  viith  oil  glands.  Flowers 
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groi  t  in  groups  of  six  along  an 
unb  ranched  leahr  stalk  usually  3.9  to  5.9 
in  ( .0  to  15  cm)  long.  The  bracts  below 
eac  I  flower  stalk  are  broad  and  partially 
ove  lap  the  flowers.  The  calyx 
rest  mbles  an  inverted  cone  with  broad 
lob«  s.  The  corolla,  0.3  te  0.5  in  (8  to  12 
mm  long^  is  pinkish  or  may  be  white. 
The  fruits,  probably  nutlets,  have  not 
beei  I  observed.  Characteristics  that 
dist  nguish  this  species  from  others  in 
the  ;enus  are  the  nearly  stalkless  bracts 
that  partially  overlap  and  cover  the 
flov  ers  and  relatively  fewer  oil  glands 
on  t  le  leaves  (Hillebrand  1888.  Sher^ 
193  la,  Wagner  et  al.  1990.  Wawra 
187  :). 

H  storically,  Phyllostegia  waimeae 
was  knowTi  from  Kaholuamanu  and 
Kaa  la  on  Kauai  (HHP  1991v2. 1991v3). 
In  n  cent  years,  it  is  knovra  from  State 
lane  on  KJauai  in  the  Halemanu  and 
Wai  nea  Canyon  areas  (HHP  1991vl. 
199  v4).  Because  the  Halemanu 
pop  ilation  has  not  been  seen  for  almost 
40  J  Bars  (HHP  1991vl).  the  number  of 
exta  It  individuals  is  unknown.  The 
Wairnea  Canyon  population  consists  of 
a  sirtgle  plant  which  has  not  been 
obsarved  recently  (R.  Hobdy.  pers. 
conan..  1991;  S.  Perlman.  pers.  comm.. 
199  J).  This  species  typically  crows  on 
shallow  to  deep,  well-drained  soils  in 
cle^ings  (HHP  IQQlvl)  or  along  the 
bants  of  streams  of  diverse  montane 
meslc  to  wet  forests  at  elevations  from 
S.OOp  to  3,600  ft  (915  m  to  1.100  m) 
(Wafcner  et  al.  1990).  Associated  taxa 
inclnde  'ohi'a  and  Pritchardia  minor 
(loulu)  (HHP  1991V4). 

Hi  ibitat  destruction  by  feral  goats, 
eros  on.  and  competition  with 
intr(  duced  grasses  are  the  major  threats 
to  P  tyllostegia  waimeae.  The  species  is 
alsojthreatened  by  over-collecting  for 
sciei  itific  purposes,  stochastic 
extii  iction,  and/or  reduced  reproductive 
Vigo  •  due  to  the  small  number  of 
exis  ing  individuals  (R  Hobdy,  pers. 
comn.,  1991). 

B{  sed  on  a  specimen  collected  by 
Duv  >1  and  Harold  L.  Lyon  in  1925. 
Edw  3rd  L.  Caum  (1933)  described 
Pteri  ilyxia  kauaiensis,  named  for  the 
islar  d  where  it  grows.  St.  John  (1981a) 
latei  published  P.  elliptica,  but  the 
auth  srs  of  the  current  treatment  of  the 
gem  s  (Wagner  et  al.  1990)  regard  that 
nam  j  to  be  synonymous  with  P. 
kaui  iensis. 

Pt  'ralyxia  kauaiensis,  a  member  of 
the  (  ogbane  family  (Apocynaceae).  is  a 
tree  LO  to  26  ft  (3  to  8  in)  tall.  The  leaves 
are  <  ark  green  and  shiny  on  the  upper 
surfj  ces  but  pale  and  dull  on  the  lower 
surfj  ces.  They  are  generally  egg-shaped 
and  isually  4.3  to  8.7  in  (11  to  22  cm) 
long  and  1.6  to  2.6  in  (40  to  65  mm) 
widi .  The  pale  yellow  flowers  are 


trumpet-shaped.  0.3  to  0.5  in  (8  to  12 
mm)  long,  with  each  of  the  five  lobes  O.l 
to  0.2  in  (3  to  4  mm)  long.  The  paired 
fruits,  of  which  usually  only  one 
matures,  are  drupe-like,  bright  red.  and 
fleshy.  The  woody  endocarp  that 
encloses  the  single  seed  has  two 
prominent  central  wings  and  two 
reduced  lateral  wings.  This  species 
differs  from  the  only  other  taxa  in  this 
endemic  Hawaiian  genus  in  having 
reduced  lateral  wings  on  the  seed  (Caimi 
1933;  Degener  1933. 1936;  Lamb  1981; 
St.  John  1981a;  Wagner  et  al.  1990). 

Historically.  Pteralyxia  kauaiensis 
was  knovm  from  the  Wahiawa 
Mountains  in  the  southern  portion  of 
Kauai  (HHP  1991w8).  This  species  is 
now  knowm  from  the  following  scattered 
locations  on  private  and  State  land  on 
Kauai  at  elevations  between  820  and 
2,000  ft  (250  and  610  m)  (Wagner  et  al. 
1990):  Mahanaloa-Kuia  Valley  in  Kuia 
NAR;  Haeleele  Valley;  Na  Pali  Coast 
State  Park;  Limahuli  Valley;  the  Koaie 
branch  of  Waimea  Cariyon;  Haupu 
Range;  Wailua  River;  and  Moloaa  Forest 
Reserve  (HHP  1991wl  to  1991  w7, 
1991W9, 1991W10. 1991W11;  HPCC 
1990kl;  HPCC  1991J1, 1991J2;  T.  Fl>'nn 
and  S.  Montgomery,  pers.  comms., 
1991).  There  is  an  undocumented 
sighting  of  one  individual  at  Makaleha, 
above  the  town  of  Kapaa  (T.  Flynn,  pers. 
comm..  1991).  The  13  known 
populations,  totaling  170  to  300 
individuals,  typically  grow  on  the  sides 
of  gulches  in  diverse  lowland  mesic 
forests  and  sometimes  lowland  wet 
forests  (Wagner  et  al.  1990).  Associated 
plant  taxa  include  heme.  lama,  lantana, 
'ohi'a,  and  Pouteria  sandwicensis 
Cala'a)  (Degener  1936;  HHP  1991wl  to 
1991W7, 1991W10;  D.  Herbst.  pers. 
comm.,  1991). 

The  major  threats  to  Pteralyxia 
kauaiensis  are  habitat  destruction  by 
feral  animals  and  competition  with 
introduced  plants.  Animals  affecting  the 
survival  of  this  species  include  feral 
goats,  feral  pigs,  and  possibly  rats, 
which  may  eat  the  fruits.  Fire  and  over- 
collecting  for  scientific  purposes  could 
threaten  some  populations.  Introduced 
plants  competing  with  this  species 
include  common  guava.  daisy  fleabane, 
kukui.  lantana,  strawberry  guava,  and  ti 
(HHP  1991W1, 1991W4,  1991  w5. 
1991W7;  HPCC  1990kl.  1990k2;  T. 
Flynn  and  S.  Perlman.  pers.  comms., 
1991). 

Gray  (1854)  described  Schiedea 
spergulina  based  on  a  specimen 
collected  in  1840  on  Kauai  during  the 
United  States  Exploring  Expedition.  The 
specific  epithet  means  "resembling 
Spergula,"  another  genus  in  the  same 
plant  family.  Two  varieties  of  S. 
spergulina  are  recognized  in  the  current 


treatment  of  the  genus  (Wagner  ef  al. 
1990).  The  typical  variety,  which 
includes  var.  degeneriana,  was  named 
by  Sherff  (1956)  and  var.  leiopoda 
(Sherff  1944).  which  includes  var. 
major,  was  also  named  by  Sherff  (1944). 

Schiedea  spergulina,  a  member  of  the 
pink  familv  (Caryophyllaceae).  is  a  1  to 
2  ft  (30  to  60  cm)  tall  subshrub.  The 
opposite  leaves  are  very  narrow,  usually 
1.2  to  2.6  in  (30  to  65  mm)  long  and 
about  0.04  in  (1.4  mm)  wide,  one- 
veined,  and  attached  directly  to  the 
stem.  The  flowers  are  unisexual,  with 
male  and  female  flowers  on  different 
plants.  Flowers  occur  in  compact 
clusters  of  three.  The  sepals  usually 
number  five  and  are  green  and  purple- 
tinged,  0.08  to  0.13  in  (2  to  3.3  ram) 
long.  The  capsular  fruits  are  about  0.08 
to  0.12  in  (2  to  3  mm)  long  and  contain 
nearly  smooth,  kidney-shaped  seeds.  Of 
the  22  species  in  this  endemic  genus, 
only  2  other  species  have  smooth  seeds. 
This  species  differs  from  those  two  in 
having  very  compact  Dower  clusters. 
The  two  weakly  defined  varieties  differ 
primarily  in  the  degree  of  hairiness 
(Heller  1897;  Hillebrand  1888;  Sherff 
1944. 1945;  Wagner  et  al.  1990). 

Historically,  Schiedea  spergulina  var. 
leiopoda  was  found  on  a  ridge  on  the 
east  side  of  Hanapepe  on  Kauai  (HHP 
1991x1).  One  population  of  50  to  100 
individuals  of  this  variety  is  now  known 
to  grow  in  Lawai  Valley  on  Kauai  on 
privately  owned  land  (HHP  1991x2; 
HPCC  1991k;  T.  Flynn.  J.  Lau.  and  S. 
Perlman.  pers.  comms..  1991).  Schiedea 
spergulina  var.  spergulina  is  more 
numerous,  once  found  in  Olokele 
Canyon  but  now  knowTi  from  Kalalau 
Rim  and  four  locations  in  Waimea 
Canyon  on  State  land  (HHP  1991yl  to 
1991y5).  One  population  contains  only 
five  plants,  vdiereas  others  number  in 
the  thousands.  However,  these 
populations  are  estimated  to  total  no 
more  than  5,000  individuals  (HHP 
19C(lyl  to  1991y5;  T.  Flyrm.  pers. 
comm.,  1991;  S.  Perlman,  pers.  comm.. 
1993).  This  taxon  is  usually  found  on 
bare  rock  outcrops  or  sparsely  vegetated 
portions  of  rocky  cliff  faces  or  cliff  bases 
in  diverse  lowland  mesic  forests  at 
elevations  between  590  and  3.000  ft 
(180  and  800  m)  (Wagner  et  al.  1990). 
Plants  associated  with  the  Lawai 
population  of  S.  spergulina  var. 
leiopoda  are  Bidens  sandvicensis 
(ko'oko'olau).  Doryopteris  (kumuniu). 
Peperomia  leptostachya,  and 
Plectranthus  parviflorus  ('ala'ala  wai 
nui)  (T.  Flyim  and  J.  Lau.  pers.  comms.. 
1991;  D.  Lorence  et  al..  in  litt.,  1991). 
Plant  taxa  associated  with  S.  spergulina 
var.  spergulina  include  'ahinahina. 
Chinabeny.  lantana,  Sacramento  bur. 


and  Nototricbium  sandwicense  (kulu'i) 
(HHP  1991y5.  Sherff  1956). 

The  major  threats  to  Schiedea 
spergulina  are  habitat  destruction  by 
feral  goats  and  comptetition  with 
introduced  plants.  Variety  leiopoda  is 
threatened  by  competition  with  alien 
plant  taxa  such  as  koa  haole.  lantana, 
and  Furcraea  foetida  (Mauritius  hempj, 
and  individuals  are  also  damaged  and 
destroyed  by  rock  slides.  This  variety  is 
potentially  threatened  by  pesticide  use 
in  nearby  sugarcane  fields.  This  variety 
is  threatened  by  stochastic  extinction 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
individuals  (CPC  1990;  D.  Lorence,  T. 
Flynn,  pers.  comms..  1991).  Variety 
spergulina  is  threatened  by  competition 
with  alien  taxa,  including  daisy  fleabane 
and  lantana.  The  area  in  which  this 
variety  grows  is  used  heavily  by  feral 
goats  and  there  is  evidence  that  plants 
are  being  browsed  and  trampled  (HHP 
1991y2, 1991y5;  T.  Flynn,  J.  Lau.  and  S. 
Perlman.  pers.  comms..  1991;  D. 
Lorence  et  al.,  in  litt.,  1991). 

The  intensity  of  ttu^ats  and  small 
number  of  populations  known  for 
Schiedea  spergulina  var.  leiopoda 
indicate  that  this  taxon  is  in  serious 
danger  of  extinction.  Schiedea 
spergulina  var.  sper^lina  has 
significantly  more  individuals  and 
populations  and  is  facing  less  intense 
threats  since  it  is  found  on  more 
protected  cliffs.  However,  while  the 
latter  taxon  is  not  now  in  danger  of 
extinction,  if  these  threats  are  not 
curtailed,  the  taxon  will  become 
endangered  in  the  future. 

William  Jackson  Hooker  and  G.A.W. 
Amott  (1830-1841)  described  Solanum 
sandwicense  based  on  a  specimen 
collected  in  1826  or  1827  on  Oahu 
during  the  voyage  of  H.M.S.  Blossom. 
The  plant  was  named  for  the  Sandwich 
Islands,  an  older  name  for  the  Hawaiian 
Islands.  Other  names  by  which  portions 
of  this  species  have  been  known  include 
S.  hillebrandii  (St.  John  1969a).  S. 
kauaiense  (Hillebrand  1888),  S. 
sandwicense  var.?  kavaiense  (Gray 
1862),  S.  woahense  (Symon  1990),  and 
S.  woahense  var.  eroso-crenulatum 
(Symon  1990).  In  the  current  treatment 
of  this  genus.  Symon  (1990)  considers 
the  Oahu  and  Kauai  populations  as 
Solanum  sandwicense  and  recognizes 
no  subspecific  taxa. 

Solanum  sandwicense,  a  member  of 
the  nightshade  family,  is  a  large 
sprawling  shrub  that  grows  up  to  13  ft 
(4  m)  tall.  The  yoimger  branches  are 
more  densely  hairy  than  older  branches. 
The  oval  leave&are  usually  4  to  6  in  (10 
to  15  cm]  long  and  2  to  5.5  in  (5  to  14 
cm)  wide  and  have  up  to  four  lobes 
along  the  margins.  Leaf  stalks  are  0.8  to 


1.6  in  (2  to  4  cm)  long.  On  the  flowering 
stem,  a  few  to  as  many  as  40  flowers  are 
grouped  in  threes,  with  each  flower  on 
a  stalk  about  0.6  in  (15  mm)  long,  bent 
at  the  end  so  that  the  flower  faces 
downward.  The  corolla  is  white  with  a 
faint  purplish  stripe,  each  lobe  is  curved 
somewhat  backward.  Stamens  are 
attached  low  on  the  corolla  tube,  with 
anthers  cur\'ed  inward  The  fiuit  is  a 
berry  0.5  to  0.6  in  (13  to  15  nun)  in 
diameter,  black  when  ripe.  This  species 
differs  from  others  of  the  genus  in 
having  dense  hairs  on  young  plant  parts, 
a  greater  height,  and  its  lack  of  prickles 
(Gray  1862.  St.  John  1969a,  Sohmer  and 
Gustafson  1987.  Symon  1990). 

Historically,  Solanum  sandwicense 
was  knovra  from  widely  scattered 
populations  throughout  the  Waianae 
Mountains  and  southern  portions  of  the 
koolau  Mountains  on  Oahu  (HHP 
1991Z1  to  1991z5. 1991Z7  to  1991zl0). 
On  Kauai,  this  species  was  known  from, 
locations  in  the  Kokee  region  boimded 
by  Kalalau  Valley  to  the  north,  Miiolii 
Ridge  to  the  west,  and  Kawaikoi  to  the 
east,  extending  southward  to  the 
Hanapepe  River  (HHP  1991zl3  to 
1991Z17. 1991Z21.  1991z22, 1991z24). 
On  Oahu,  this  species  is  kno^vn  from  a 
single  population  on  privately  ovmed 
land  in  what  is  now  Honouliuli  Preserve 
(HPCC  19911).  One  other  recent 
population  was  destroyed  by  a  landslide 
in  1986  (HHP  1991z6;  J.  ObaU.  pers. 
comm..  1991;  D.  Lorence  et  al.,  in  litt., 
1991).  The  Kauai  populations  are  on 
private  and  State  land  and  most  are 
from  Kokee  and  Na  Pali  Coast  State 
Parks.  Of  the  12  known  populations, 
only  4  are  currently  extant;  they  total 
about  20  plants  (Bruegmann  1990;  CPC 
1990;  HHP  1991zll.  1991zl2. 1991zl9. 
1991Z20. 1991Z26;  D.  Herbst,  pers. 
comm.,  1991:  S.  Perlman,  pers.  comm.. 
1993).  This  sp>ecies  is  typically  found  in 
open,  sunny  areas  at  elevations  between 
2.500  and  4,000  ft  (760  and  1,220  m)  in 
diverse  lowland  to  montane  mesic 
forests  and  occasionallv  in  wet  forests 
(HHP  1991Z1. 1991zll!  1991zl6. 
1991zl9  to  1991Z26;  S>Tnon  1990). 
Associated  plant  taxa  include  koa, 
'ohi'a,  uluhe,  and  wet  forest  plants  such 
as  kopiko,  ho'i'o,  and  more  common 
Afei/cope  species  (alani)  (HHP  1991zll. 
1991Z18. 1991Z20. 1991z26). 

The  major  threats  to  populations  of 
Solanum  sandwicense  on  Kauai  are 
habitat  degradation  by  feral  pigs  and 
competition  with  alien  plant  taxa.  Alien 
taxa  that  have  heavily  invaded  this 
species'  habitat  on  Kauai  include 
banana  poka.  prickly  Florida  blackberry, 
strawberry  guava,  Hedychium 
gardnerianum  (kahili  ginger),  and 
Lonicera  foponica  (Japanese 
honeysuckle).  This  spedes  is  also 


9316         Federal  Register  /  Vol.  59, 


Jo.  38  /  Friday,  February  25,  1994  /  Rules  and  Regulations 


threatened  by  fire,  over-collecting  for 
scientific  purposes,  stochastic 
extinction,  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  individuals.  All  Oahu 
populations  of  Solanum  sandwicense 
except  one  are  now  apparently  extinct, 
the  result  of  its  habitat  being  destroyed 
by  urbanization,  landslides,  feral  pigs, 
and  weedy  alien  taxa  (Bruegmann  1990; 
HHP  1991Z1  to  1991z7, 1991zl8, 
1991Z25;  HPCX:  1990m;  R.  Hobdy,  J. 
Lau,  J.  Obata,  and  S.  Perlman,  pers. 
comms.,  1991;  D.  Lorence  ef  a/.,  in  lift., 
1991). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.).  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to>prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Brighamia 
insignis  (as  B.  insignis  and  B.  citrina  var. 
napaliensis),  Delissea  rhytidosperma, 
Exocarpos  luteolus.  Hibiscus  clayi  (as  H. 
clayi  and  H.  newhousei),  Lipocbaeta 
fauriei,  Lipocbaeta  mrcrantba  (as  L 
exigua),  Melicope  baupuensis  (as  Pelea 
haupuensis),  Melicope  knudsenii  (as 
Pelea  multiflora),  Melicope  pallida  (as 
Pelea  pallida  and  P.  leveillei),  Melicope 
quadmngularis  (as  Pelea 
quadrangularis),  Notbocestrum 
peltatum,  Peucedanum  sandwicense  (as 
P.  kauaiense),  Ptemlyxia  kauaiensis, 
and  Solanum  sandwicense  were 
considered  to  be  endangered.  Diellia 
pallida  (as  D.  laciniatd).  Lipocbaeta 
fauriei,  Lipocbaeta  micrantba. 
Lipocbaeta  waimeaensis,  Lysimacbia 
filifolia,  and  Solanum  sandwicense  (as 
S.  kauaiense)  were  considered  to  be 
threatened.  Hedyotis  cookiana, 
Melicope  knudsenii  (as  Pelea  knudsenii 
and  P.  tomentosa).  Munroidendron 
rocemosum  (as  M.  racemosum  var. 
macdanielsii],  and  Solanum 
sandwicense  (as  S.  billebrandii)  were 
considered  to  be  extinct. 

On  July  1, 1975,  the  Service  published 
a  notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  species  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976.  the  Service  pubUshed  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
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sp  ecies,  including  all  of  the  above 
sp  ecies  considered  to  be  endangered  or 
th  jught  to  be  extinct.  The  list  of  1,700 
pi  mt  species  was  assembled  on  the 
hi  sis  of  comments  and  data  received  by 
th ;  Smithsonian  Institution  and  the 
S«  rvice  in  response  to  House  Document 
N(  1.  94-51  and  the  July  1. 1975.  Federal 
R(  gister  publication. 

jeneral  comments  received  in 
re  iponse  to  the  1976  proposal  are 
su  mmarized  in  an  April  26, 1978, 
F(  deral  Register  publication  (43  FR 
17  909).  In  1978,  amendments  to  the  Act 
rei  [uired  that  all  proposals  over  two 
ye  irs  old  be  withdrawn.  A  one-year 
gTi  ice  period  was  given  to  proposals 
all  eady  over  two  years  old.  On 
D«  cember  10, 1979,  the  Service 
pu  blished  a  notice  in  the  Federal 
R<  gister  (44  FR  70796)  withdrawing  the 
pc  rtion  of  the  June  16, 1976,  proposal 
th  It  had  not  been  made  final,  along  with 
foi  u-  other  proposals  that  had  expired. 
Tl  e  Service  published  updated  notices 
of  review  for  plants  on  Diecember  15, 
19  30  (45  FR  82479).  September  27, 1985 
(51 1  FR  39525),  and  February  21, 1990 
(5  i  FR  6183).  In  these  notices,  10  of  the 
spjcies  (including  synonymous  species) 
thi  It  had  been  in  uie  1976  proposed  rule 
w(  re  treated  as  Category  1  candidates 
foi  Federal  listing.  Category  1  species 
ar  I  those  for  which  the  Service  has  on 
file  substantial  information  on 
biological  vulnerability  and  threats  to 
subport  preparation  of  listing  proposals. 
Ottier  than  Diellia  pallida  (as  D. 
lakiniata),  Hedyotis  cookiana, 
Lipocbaeta  fauriei,  Lipocbaeta 
mj  crantba  (as  L  exigua),  Lysimacbia 
fit  folia,  Melicope  knudsenii  (as  Pelea 
kr  udsenii),  Melicope  pallida,  M. 
gu  adrangularis,  Peucedanum 
sa  idwicense,  and  Solanum  sandwicense 
(a!  S.  billebrandii),  all  the 
af<  rementioned  species  that  were  either 
pr  )posed  as  endangered  or  thought  to  be 
ex  inct  in  the  June  16. 1976.  proposed 
ru  e  were  considered  Category  1 
cai  ididates  on  all  three  notices  of 
re'  iew. 

n  the  1980  and  1985  notices, 
Li,  tocbaeta  fauriei,  Melicope  knudsenii 
(as  Pelea  knudsenii),  and  Solanum 
sa.  idwicense  (as  S.  billebrandii)  were 
considered  Category  1  *  species. 
Category  1*  species  are  those  that  are 
po  jsibly  extinct.  Lysimacbia  filifolia 
ap  )eared  as  a  Category  2  species  and 
Hi  dyotis  cookiana  as  a  Category  3A 
sp  icies  in  the  1980  and  1985  notices. 
Ca  egory  2  species  are  those  for  which 
th(  re  is  some  evidence  of  vulnerability, 
bu  for  which  there  are  not  enough  data 
to  iupport  listing  proposals  at  the  time. 
Ca  egory  3A  species  are  those  for  which 
th(  Service  has  persuasive  evidence  of 
ex  inction.  Because  new  information 


indicated  their  current  existence  or 
provided  support  for  listing,  the  above 
five  species  were  conferred  Category  1 
status  in  the  1990  notice.  Lipocbaeta 
exigua  appeared  as  a  Category  3B 
species  in  the  1980  and  1985  notices;  in 
the  1990  notice,  it  was  considered 
synonymous  with  L.  micrantba,  a 
Category  1  species.  Category  3B  species 
are  those  which,  on  the  basis  of  current 
taxonomic  understanding,  do  not 
represent  distinct  taxa  meeting  the  Act's 
definition  of  "species."  Diellia  pallida 
(as  D.  laciniata),  Melicope  pallida,  and 
M.  quadrangularis  were  accorded 
Category  1*  status  in  the  1990  notice, 
but  because  new  information  regarding 
their  existence  has  become  available, 
they  are  included  herein  for  listing.  In 
1980,  Peucedanum  sandwicense 
appeared  as  a  Category  2  species  and 
retained  that  status  in  the  1985  and 
1990  notices.  Information  obtained 
since  the  1990  notice  suggests  thSt  its 
numbers  and  distribution  are 
sufficiently  restricted  to  warrant  listing. 
Scbiedea  spergulina  first  appeared  on 
the  1985  notice  of  review  as  a  Category 
1  species.  In  the  1990  notice,  two 
varieties  were  recognized:  Variety 
spergulina  as  a  Category  1  species;  and 
variety  leiopoda  as  a  Category  1* 
species  for  which  recently  obtained 
information  indicates  that  it  is  extant. 
Cyrtandra  limabuliensis  first  appeared 
in  the  1990  notice  of  review  as  Category 
1  species  after  it  was  described  in  1987. 
The  1990  notice  also  recognized  Cyanea 
asari folia  and  Pbyllostegia  waimeae  as 
Category  1  species  for  the  first  time. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  all  petitions  pending  on 
October  13. 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  these  species 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984. 1985, 1986, 1987, 1988,  1989.  and 
1990.  The  proposed  rule  published  on 
October  30, 1991  (56  FR  55862)  to  list 
23  plant  species  primarily  from  the 
island  of  Kauai  as  endangered  species 
constituted  the  final  1-year  finding  that 
was  required  for  the  species  discussed 
above. 

Based  on  comments  and 
recommendations  received  in  response 


to  the  proposal  (see  Comments  and 
Recommendations,  below),  the  Service 
now  determines  21  plant  species  to  be 
endangered  and  3  plant  species  to  be 
threatened  with  the  publication  of  this 
rule.  One  of  the  species  proposed  in 
1991  is  now  being  listed  as  two  separate 
entities:  Scbiedea  spergulina  var. 
spergulina  (as  threatened);  and  Scbiedea 
spergulina  var.  leiopoda  (as 
endangered).  This  results  in  the 
apparent  increase  from  23  species  in  the 
proposed  rule  to  24  species  in  the  final 
rule. 

Summary  of  Comments  and 
Recommendations 

In  the  October  30, 1991,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  listing  decision. 
The  public  comment  period  ended  on 
December  30, 1991.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  "The  Garden 
Island"  on  November  10. 1991.  Fifteen 
letters  of  comment,  including  2  from 
State  agencies,  11  from  organizations, 
and  2  from  individuals,  were  received 
and  are  discussed  below.  A  public 
hearing  was  requested  by  Kamehameha 
Schools/Bemice  Pauahi  Bishop  Estate 
on  December  1, 1992.  On  January  13. 
1993,  the  Service  published  a  notice  (58 
FR  4145)  reopening  the  comment  period 
imtil  February  20, 1993,  to 
accommodate  the  requested  public 
hearing  which  was  held  in  Kapaa, 
Kauai,  on  February  10, 1993.  A 
newspaper  notice  announcing  the 
public  hearing  was  published  in  "The 
Garden  Island"  on  February  10, 1993. 
Eleven  people  presented  oral  comments; 
their  testimony  is  included  in  the 
following  siunmary. 

Two  respondents  acknowledged 
receipt  of  the  proposed  rule  but  had  no 
comments.  Of  the  remaining  13  letters. 
7  supported  the  listing  of  these  taxa 
from  the  island  of  Kauai  and  6  opposed 
1  or  more  of  the  listings.  Additional 
information  included  in  the  letters  has 
been  incorporated  into  this  final  rule. 
Comments  of  similar  content  were 
grouped  into  a  number  of  general  issues 
for  discussion.  These  issues  and  the 
Service's  response  to  each  are  discussed 
below. 

Issue  1 :  Status  of  Cyrtandra 
limabuliensis:  Two  respondents  stated 
that  more  populations  of  Cyrtandra 
limabuliensis  exist  than  were  discussed 
in  the  proposed  rule  and  that  there  is  a 


good  possibility  that  more  populations 
await  discovery.  One  respondent  asked 
whether  this  species  should  still  be 
considered  endangered,  while  the 
second  stated  that  this  species  does  not 
warrant  listing  as  endangered. 

Response:  At  the  time  the  proposed 
rule  was  written,  only  9  populations  of 
Cyrtandra  limabuliensis  were  known; 
however,  3  additional  populations  were 
subsequently  discovered  in  Waioli 
Valley,  bringing  the  total  number  of 
plants  to  2,800  to  3,000  (D.  Lorence,  in 
lift.,  1993).  This  information  has  been 
included  in  the  final  rule.  Based  on 
additional  information,  the  Service 
determines  that  Cyrtandra  limabuliensis 
is  not  now  in  danger  of  extinction,  but 
that  Cyrtandra  limabuliensis  is  likely  to 
become  endangered  in  the  foreseeable 
future  if  the  threats  posed  by 
competition  from  alien  species  are  not 
curbed.  Thus,  Cyrtandra  limabuliensis 
is  designated  a  threatened  species. 

Issue  2:  Status  of  Peucedanum 
sandwicense:  One  respondent  stated 
that  more  populations  of  Peucedanum 
sandwicense  exist  than  were  discussed 
in  the  proposed  rule  and  that  this 
species  is  not  immediately  threatened 
with  extinction.  The  proposed  rule 
indicated  that  only  16  populations  of 
the  species  were  knovm.  2  on  Oahu,  3 
on  Molokai,  10  on  Kauai,  and  1  on 
Maui.  Additional  populations  are  now 
known  from  the  Wailau  sea  cliffs  on 
Molokai  and  the  Kalalau  Valley  rim  on 
Kauai  (D.  Lorence  et  al.,  in  litt.,  1991). 

Response:  At  the  time  the  proposed 
rule  was  written.  250  to  350  individuals 
of  Peucedanum  sandwicense  were 
known;  however,  several  additional 
colonies  were  subsequently  brought  to 
the  Service's  attention,  bringing  the 
totals  to  between  1,000  to  5,000 
individuals  (CPC 1992;  D.  Lorence  et  al., 
in  litt.,  1991).  This  information  has  been 
included  in  the  final  rule.  Based  on  the 
above  information,  the  Service 
determines  that  Peucedanum 
sandwicense  is  not  now  in  danger  of 
extinction,  but  that  it  is  hkely  to  become 
endangered  in  the  foreseeable  future  if 
the  threats  posed  by  competition  from 
alien  plant  species  and  feral  goats  are 
not  curbed.  Thus,  Peucedanum 
sandwicense  is  designated  a  threatened 
species. 

Issue  3:  Status  of  Scbiedea  spergulina: 
One  respondent  stated  that  one  variety 
of  Scbiedea  spergulina,  var.  spergulina, 
is  not  immediately  threatened  with 
extinction.  The  proposed  rule  treated 
the  species  as  one  entity  in  terms  of 
listing. 

Response:  Scbiedea  spergulina  var. 
leiopoda  is  known  bom  only  1 
population  of  50  to  100  individuals 
(HHP  1991x2;  T.  Flynn,  J.  Uu,  and  S. 


Perlman.  pers.  comms..  1991).  The 

numbers  of  plants  and  populations  of 

this  variety  are  sufficiently  small  that, 
given  its  threats,  it  is  in  immediate 
danger  of  extinction  and  meets  the 
definition  of  an  endangered  species  as 
defined  in  the  Act.  Scbiedea  spergulina 
var.  spergulinais  known  from  5 
locations  with  from  1.000  to  5.000 
individuals  total.  Based  on  the  above 
information,  the  Service  determines  that 
Scbiedea  spergulina  var.  spergulina  is 
not  now  in  danger  of  extinction,  but  that 
it  is  likely  to  become  endangered  in  the 
foreseeable  future  if  the  threats  posed  by 
competition  from  alien  taxa  and  feral 
goats  are  not  curbed.  Thus,  Scbiedea 
spergulina  var.  spergulina  is  designated 
a  threatened  species  and  S.  spergulina 
var.  leiopoda  is  designated  as  an 
endangered  species. 

Issue  4:  Changes  to  the  Act:  Several 
concerns  were  expressed  in  letters  of 
comment  and  in  testimony  at  the  public 
hearing  about  the  Endangered  Species 
Act  and  its  effect  on  private  citizens  and 
landowners.  One  individual  asked  both 
during  testimony  at  the  hearing  and  in 
multiple  letters  of  comment  that  the 
ability  of  the  Federal  government  to 
seize  land  with  endangered  species  be 
removed  from  the  Act.  Concern  was 
expressed  by  four  individuals  during 
their  testimony  and  in  three  letters  of 
comment  that  the  Endangered  Species 
Act  does  not  allow  private  citizens  to 
grow  and  propagate  endangered  species. 
Many  respondents  asked  that  the  permit 
process  be  streamlined  for  propagation 
and  scientific  research  purposes. 

Response:  The  Act  does  not  require 
the  seizure  or  acquisition  of  private 
lands  containing  endangered  species. 
The  Act  also  does  not  restrict  the  growth 
and  propagation  of  endangered  plant 
taxa  by  private  citizens  as  long  as  the 

{)lants  are  not  collected  from  Federal 
ends,  ere  not  transported  between 
states  or  outside  of  the  U.S.,  and  that 
these  actions  do  not  violate  State  laws. 
A  Federal  permit  for  collecting  is  only 
required  if  the  collection  involves 
Federal  actions.  Federal  funding,  or 
activities  on  Federal  lands. 

Issue  S:  Changes  to  State  regulations: 
Concern  was  expressed  by  four 
individuals  during  their  testimony  and 
in  three  letters  of  comment  that  State 
regulations  might  make  the  propagation 
or  cultivation  of  these  24  taxa  more 
difficult  if  they  were  listed  as 
endangered,  since  State  regulations 
prohibit  possessing  endangered  plants 
or  collecting  their  propagules.  Permits 
to  collect  or  possess  endangered  plants 
may  be  issued  by  the  State  to  enhance 
the  propagation  or  survival  of  the 
species,  but  the  respondents  believe  that 
it  is  difficult  and  burdensome  to  obtain 
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these  peimits.  One  individual  was  also 
amcerned  about  the  seizure  of  private 
lands  by  the  State  to  protect  endangered 
species.  Another  individual  stated  that 
rezoning  for  conservation  districts 
should  be  limited  to  public  lands. 

Response:  Hawaii  Administration 
Rule  13-124-4(a)  allows  for  "Permits  to 
*  *  -*  possess  •  •  •  any  endangered  or 
threatened  species  of  wildlife  or  plants" 
to  be  issued  "to  enhance  the 
propagation  or  survival  of  the  species." 
To  date,  the  State  has  worked  with 
private  landowners  to  reach  a 
cooperative  agreement  for  management 
of  endangered  species  habitat  or  to 
reach  a  fair  purchase  price.  Concerns 
about  the  State's  endangered  species 
law  and  how  it  affects  private  citizens, 
and  any  requests  to  change  State 
requirements,  should  be  addressed  to 
State  authorities.  The  Service  believes 
that  existing  State  policies  should  not 
delay  or  prevent  the  Federal  protection 
that  listing  would  afford  Lbe  species. 

Issue  6:  Threat  of  game  mammals: 
One  individual  at  the  hearing  wa 
concerned  that  there  is  inadequate 
information  on  the  effects  of  feral 
ungulates  to  indicate  that  their 
eradication  would  truly  benefit  the 
proposed  plants. 

Response:  The  Service  is  not 
proposing  the  eradication  of  feral 
ungulates  from  the  island  of  Kauai. 
However,  several  studies  verify  that 
feral  ungulates  damage  native  plants 
and  habitats.  Feral  goats  have  been 
implicated  in  the  damage  of  native 
vegetation  ranging  from  lowland  to 
subalpine  areas  (Mueller-Dombois  and 
Spatz  1972.  Spatz  and  Mueller-Dombois 
1973,  Scowcroft  and  Sakai  1983).  Goat 
browsing  damage  has  been  observed  on 
individuals  of  Exocarpus  luteolus. 
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1  ipochaeta  miaantha,  and  Schiedea 
a  terguUna  var.  sperguUna  (HHP  199lk5: 
1 .  Flynn.  pers.  comin.,  1991;  S. 
i  erhnan.  pers.  comm.,  1993).  Goats 
t  u«aten  12  other  species  through 
h  abitat  degradation. 
I  Pigs  have  been  similarly  implicated  in 
c  imaging  native  habitats.  Specific 
s  udies  have  demonstrated  that  native 
V  fetation  recovers  significantly  after 
t  le  exclusion  of  pigs  in  rainforests  and 
s  ibalpine  grasslands  (Spatz  and 
)  uellei^Dombois  1975,  Stone  1985). 
I  even  species  in  this  rule  are 
t  ireatened  by  habitat  degradation 
c  lused  by  pigs.  Eliminatian  or  reduction 
a  habitat  damage  by  feral  ungulates  will 
b  5  addressed  dining  the  recovery 
p  rocess  for  these  species. 

Issue  7:  Lack  of  adequate 
I  anagement:  Four  respxmdents  and 
t  iree  individuals  in  their  testimony 
s  ated  that  inadequate  management  of 
S  :ate  and  Federal  lands  in  the  past  has 
c  lused  the  decline  of  many  of  the  24 
tixa. 

Response:  Listing  a  species  as  either 
e  idangered  or  threatened  does  enable 
S  ates.  such  as  Hawaii,  to  apply  for 
F  ideral  funds  to  undertake  programs 
a  med  at  conserving  endangered 
s  >ecies.  Additional  concerns  about  the 
r  anagement  of  State  lands  should  be 
a  Idressed  to  State  authorities.  None  of 
t  e  24  taxa  are  found  on  federally 

0  vned  lands.  Populations  of  one 

s  >ecies,  Peucedanum  sandwicense.  are 
f(  und  on  State  land  managed  under  a 
c  (operative  agreement  with  the  National 
P  irk  Service.  The  National  Park  Service 
a  simied  management  of  the  area  in 

1  180.  A  natural  resource  management 
p  an  will  be  developed  for  the  area 

s  on,  but  must  be  approved  by  the  State 
b  ifore  it  can  be  implemented  (Gary 

Table  1.— Summary  of  Threats 


Species 


Brighairua  insignis 

Cyanea  asaniolia 

Cyrtandra  UmahuJiensis 

Delissea  rtrytidosperma 

Dieltia  pallida 

Exocarpoa  luteolus 

Hedyotis  cookiana .^ 

Hibiscus  ctayi 

i^ipocftseta  tauhel 

Lipochaeta   miaantha   var. 

exigua 

Upochaeta    micranlha    vir. 

miaantha 

Lipocf^aeta  waimeaensis 

Lysimachia  fiSfolia 

Melkxpe  haupuensis 

MeHojpe  knudseni  . 

Meticope  paBida 

UeUcope  quadrangularis 

Munroidendmn  racemosum 


CatHe 


Deer 


X 
X 


Barbano,  National  Park  Service,  pers. 
comm.,  1993). 

Summaiy  «»f  Factors  A£fecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Brighamia  insignis  ('olulu),  Cyanea 
asarifolia  (haha),  Delissea 
rhytidosperma  (no  common  name 
(NCN)),  Diellia  pallida  (NCN), 
Exocarpos  luteolus  (heau),  Hedyotis 
cookiana  ('awiwi).  Hibiscus  clayi  (Clay's 
hibiscus),  Lipochaeta  fauriei  (nehe), 
Lipochaeta  micmntha  (nehe), 
Lipochaeta  waimeaensis  (nehe), 
Lysimachia  filifolia  (NCN),  MeHcope 
haupuensis  (aiani),  Melicope  knudsenii 
(alani),  MeHcope  pallida  (alani), 
Melicope  quadmngularis  (alani), 
Munroidendron  mcemosum  {fiCN). 
Nothocestrum  peltatum  Caiea), 
PhyUostegia  waimeae  (NCN).  Pteralyxia 
kauaiensis  (kauiu).  Schiedea  sperguUna 
var.  leiopoda  (NCN).  and  Solanum 
sandwicense  (popolo'aiakeakua)  should 
be  classified  as  endangered  species;  and 
that  Cyrtandra  limahuliensis  (ha'iwale), 
Peucedanum  sandwicense  (makou).  and 
Schiedea  sperguUna  var.  sperguUna 
(NCN)  should  be  classified  as  threatened 
spedes.  The  provisions  of  section  4  of 
the  Endangered  Species  Act  (16  U.S.C 
1533)  and  regulations  (50  CFR  part  424) 
promulgated  to  implem«it  the  Usting 
provisions  of  the  Act  were  followed  in 
making  these  determinations.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  The  threats  facing  these  24  taxa 
are  summarized  in  Table  1. 


Alie  1  mammais 


Goats 


X 
X 
X 

P 


X 
X 


X 
X 
X 


Pigs 


p 

X 
X 
X 
X 

p 

p 
p 

X 
X 

"p" 
x" 

X 


Rats 


p 
x" 

X 


Insects 


P 
P 

P 
P 
P 


A»en 
plants 


X 
X 
X 
X 

p 

X 
X 


X 
X 
X 
X 
X 
X 

p 

X 


Fire 


X 

~x 


p 

X 


Natural 
deaster* 


X 
X 

P 
X 
X 
X 

P 


X 
X 


Human 
impacts 


X 
X 
P 
X 
X 
P 
P 
X 

p 


p 

X 

p 

X 

p 
p 

p 
p 


Limited 
nurrben" 


X1,3 
X1,2 

X^2 
X1,2 

XI  ,3 
X1.2 
XI  ,3 

XI 

XI 
X1,2 

XI 
X1,2 
X1,3 

X3 
XI  ,3 

X3 
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Table  1.— Summary  of  Threats— Continued 

Species 

Alien  mammals 

Insects 

Alien 
plants 

Fire 

Natural 
disaster* 

Human 
irrpacts 

Limited 

Cattle 

Deer 

Goats 

Pigs 

Rats 

nunit)ers** 

Nothocestnjm  peltatum 

Peucedanum  sandwicense  . 

X 

P 

X 
X 
X 
X 

X 

X 

X 

X 
X 
X 
X 

X 

X 
X 

X 
X 

X 
X 
X 
P 

P 

P 
X 

X1.3 

X 
X 

Phyllostegia  waimeae 

Pteralvxia  kauaiensis 

X 

xi;2 

P 

X 

Schiedea    spergulina    var. 
leioooda 

X 

X1.3 

Sctvedea    spergulina    var. 
soeraulina 

XI 

Seylanum  sandwicense  

X 

X 

X 

X1,3 

. 

X-lmmediate  and  significant  threat. 

P-Potential  ttweat. 

'^Natural  disasters  include  hun'icanes,  erosion,  rock  slides,  and  larxfelides. 

**kNo  more  than  100  individuals  and/or  no  more  than  5  populations. 

1  xNo  more  ttian  5  populations. 

2-No  more  than  10  Individuals. 

3»No  more  tnan  100  individuals. 


These  factors  and  their  application  to 
Brighamia  insignis  A.  Gray  ('olulu), 
Cyanea  asarifolia  St.  John  (haha), 
Cyrtandra  Umahuliensis  St.  John 
(ha'iwale),  Delissea  rhytidosperma  H. 
Mann  (no  common  name  (NCN)),  Diellia 
pallida  W.H.  Wagner  (NCN).  Exocarpos 
luteolus  C.  Forbes  (heau),  Hedyotis 
cookiana  (Cham,  and  Schlechtend.) 
Steud.  Cawiwi),  Hibiscus  clayi  Degener 
and  L  Degener  (Clay's  hibiscus], 
Lipochaeta  fauriei  H.  Levi.  (nehe). 
Lipochaeta  micrantha  (Nutt.)  A.  Gray 
(nehe).  Lipochaeta  waimeaensis  St.  John 
(nehe),  Lysimachia  filifolia  C.  Forbes 
and  Lydgate  (NCN),  Melicope 
haupuensis  (St.  John)  Hartley  and  Stone 
(alani).  Melicope  knudsenn  (Hillebr.) 
Hartley  and  Stone  (alani).  Melicope 
pallida  (Hillebr.)  Hartley  and  Stone 
(alani).  Melicope  quadrangularis  (St. 
John  and  E.  Hume)  T.  Hartley  and  B. 
Stone  (alani),  Munroidendron 
racemosum  (C.  Forbes)  Sherff  (NCN). 
Nothocestrum  peltatum  Skottsb.  Caiea), 
Peucedanum  sandwicense  Hillebr. 
(makou),  Phyllostegia  waimeae  Wawra 
(NCN),  Pteralyxia  kauaiensis  Caum 
(kaulu),  Schiedea  spergulina  var. 
leiopoda  Sherff  (NCN),  Schiedea 
spergulina  A.  Gray  var.  spergulina 
(NCN),  and  Solanum  sandwicense 
Hook,  and  Amott.  (popolo'aiakeakua) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitats  of  the  plants  included  in 
this  rule  have  undergone  extreme 
alteration  because  of  past  and  present 
land  management  practices,  including 
deliberate  alien  animal  and  plant 
introductions,  agricultural  development, 
and  recreational  use.  Natural 
disturbances  such  as  storms  and 
landslides  also  destroy  habitat  and  can 


have  a  significant  effect  on  small 
populations  of  plants.  Destruction  and 
modification  of  habitat  by  introduced 
animals  and  competition  with  alien 
plants  are  the  primary  threats  facing  the 
24  plant  taxa  in  this  rule  (see  Table  1). 

When  Polynesian  immigrants  settled 
in  the  Hawaiian  Islands,  they  brought 
with  them  water-control  and  slash-and- 
bum  systems  of  agriculture  and 
encouraged  plants  that  they  introduced 
to  grow  in  valleys.  Their  use  of  the  land 
resulted  in  erosion,  changes  in  the 
composition  of  native  commimities,  and 
a  reduction  of  biodiversity  (Cuddihy 
and  Stone  1990;  HHP  1990b;  Kirch 
1982;  Wagner  et  al.  1985).  Hawaiians 
settled  and  altered  many  areas  of  Kauai 
including  areas  in  which  some  of  the 
taxa  in  this  rule  grew  (DLNR  1981a; 
HHP  1990a,  1990b).  Many  forested 
slopes  were  denuded  in  the  mid-1800s 
to  supply  firewood  to  whaling  ships, 
plantations,  and  Honolulu  residents. 
Native  plants,  such  as  the  historic 
population  of  Lipochaeta  micrantha  var. 
micrantha  in  Koloa  District  (HHP 
1991k4),  were  imdoubtedly  a^ected  by 
this  practice.  Also,  sandalwood  and  tree 
fern  harvesting  occuired  in  many  areas, 
changing  forest  composition  and 
affecting  native  taxa  (Cuddihy  and 
Stone  1990). 

Beginning  with  Captain  James  Cook  in 
1792,  early  European  explorers 
introduced  livestock,  which  became 
feral,  increased  in  number  and  range, 
and  caused  significant  changes  to  the 
natural  environment  of  Hawaii.  The 
1848  provision  for  land  sales  to 
individuals  allowed  large-scale 
agricultural  and  ranching  ventures  to 
begin.  So  much  land  was  cleared  for 
these  enterprises  that  climatic 
conditions  began  to  change  and  the 
amoimt  and  distribution  of  rainfall  were 
altered  (Wenktum  1969).  Plantation 


owners  supported  reforestation 
programs  Uiat  resulted  in  many  alien 
trees  being  introduced  in  the  hope  that 
the  watershed  could  be  conserved. 
Beginning  in  the  1920s,  water  collection 
and  diversion  systems  were  constructed 
in  upland  areas  to  irrigate  lowland 
fields.  It  is  probable  that  individuals 
and  populations  of  native  plants  were 
destroyed.  Some  of  the  taxa,  such  as  a 
Kokee  population  of  Exocarpos  luteolus 
and  a  Waimea  Canyon  population  of 
Schiedea  spergulina  var.  spergulina, 
which  now  occur  near  ditches  of  the 
irrigation  system,  may  have  been 
affected  (HHP  1991f4, 1991y2).  The 
irrigation  system  also  opened  new 
routes  for  the  invasion  of  alien  plants 
and  animals  into  native  forests 
(Cuddihy  and  Stone  1990,  CuUiney 
1988,  Wagner  et  al.  1990,  Wenkam 
1969). 

Past  and  present  activities  of 
introduced  alien  mammals  are  the 
primary  factor  in  altering  and  degrading 
vegetation  and  habitats  on  Kauai, 
Niihau,  Oahu,  Molokai,  and  Maui.  Feral 
ungulates  trample  and  eat  native 
vegetation  and  disturb  and  open  new 
areas.  This  causes  erosion  and  allows 
the  entry  of  alien  plant  taxa  (Cuddihy 
and  Stone  1990.  Wagner  et  al.  1990). 
Nineteen  taxa  in  this  proposal  are 
directly  threatened  by  habitat 
degradation  resulting  from  introduced 
ungulates:  17  taxa  are  threatened  by 
goats;  10  by  pigs;  3  by  deer;  and  1  by 
cattle.  In  addition,  an  introduced 
ground-nesting  bird  potentially 
threatens  one  taxon  by  disturbing  its 
habitat. 

Goat  (Capra  hircus),  a  species 
originally  native  to  the  Middle  East  and 
India,  was  successfully  introduced  to 
the  Hawaiian  Islands  in  1792  and  there 
currently  are  populations  on  Kauai, 
Oahu,  Molokai,  Maui,  and  Hawaii.  All 
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feral  goats  were  removed  from  Niihau 
about  1910.  but  by  that  time  tbey  bad 
caused  considerable  damage  to  the 
island's  dry  and  mesic  farMts.  On 
Kauai,  km  goats  have  been  present  in 
drier,  more  nigged  areas  since  the 
1820s.  They  still  occur  in  Waimea 
Canyon  and  along  the  Na  Pali  Coast,  as 
well  as  in  the  drier  perimeter  of  Alakal 
Swamp  and  even  in  its  wetter  areas 
during  periods  with  low  rainblL  Goats 
have  been  on  Oahu  since  about  1820 
and  they  currently  occur  in  the  northern 
Waianae  Mountains.  On  Molokai,  goats 
degrade  dry  forests  at  low  elevations 
and  they  are  expanding  their  range  (J. 
Lau.  pers.  comm..  1991).  On  Maui,  goats 
have  been  widespread  for  100  to  150 
years  and  are  common  throughout  the 
south  slope  of  Haleakala  (Medeiros  et  al. 
1986).  Goats  are  managed  in  Hawaii  as 
a  game  animal,  but  many  herds  populate 
inaccessible  areas  where  hunting  has 
little  effiect  on  their  numbers  (HHP 
1990c).  Goat  hunting  is  aUowed  3rear- 
roimd  or  during  certain  months, 
depending  on  the  area  tDLNR  n.d.-a, 
n.d.-b,  n.d.-c  1990).  Goats  browse  on 
introduced  grasses  and  native  plants, 
especially  in  drier  and  more  open 
ecosystems.  Feral  goats  eat  native 
vegetation,  trample  roots  and  seedlings, 
cause  erosion,  and  promote  the  invasion 
of  ahen  plants.  They  are  able  to  forage 
in  extremely  rugged  terrain  and  have  a 
high  reproductive  capacity  (Clarice  and 
Cuddihy  1980.  Cuddihy  and  Stone 
1990,  Culliney  1988,  Scott  et  aJ.  1988. 
Tomich  1986.  van  Riper  and  van  Riper 
1982). 

Although  many  of  the  plants  survive 
on  steep  difiis  inaccessible  to  goats, 
their  original  range  was  probably  much 
larger.  Plants  are  vulnerable  to  the  long- 
term,  indirect  effects  of  goats,  such  as 
large-scale  erosion  (Com  et  al.  1979). 
The  habitats  of  many  of  the  24  plant 
taxa  in  this  rule  were  damaged  in  the 
past  by  goats  and  these  effects  are  still 
apparent  today  in  the  form  of  alien 
vegetation  and  erosion.  One  or  more 
populations  of  17  of  the  following  taxa 
are  currently  threatened  by  direct 
damage  from  feral  goats,  such  as 
trampling  of  plants  and  seedlings  and 
erosion  of  substrate:  Brighamia  ivsignis; 
Delissea  rhytidosperma;  Diellia  pallida; 
Exocarpos  luteolus;  Lipocbaeta  fauriei; 
Uporhaeta  micmntha  var.  micmntha; 
Lip:.cbaeta  waimeoensis;  Melicnpe 
baupuensis;  Melicope  knudsenii; 
Melicope  pallida;  Munroidendron 
racemosum;  Nothocestruw  peltatum; 
Peucedamim  sandwicense:  Pbyllostegia 
waimeae;  Pteralyxia  kauaiensis,  and 
both  varieties  of  Schiedea  spergulina.  In 
addition,  it  is  probable  that  goats  have 
invaded  the  area  in  which  thie  only 


known  population  fJHedyotis  cookiana 
occurs  ^ruegmann  1990;  Qarke  and 
Cuddihy  1980;  Culliney  1988;  HHP 
1991al.  1991e3. 1991«&.  1991i3. 199lk5. 
199101. 199102. 19gipl  to  1991p4, 
1991q6, 1991q8. 199181. 1991s8  to 
1991S10. 1991S15,  T991t7, 1991ul4, 
1991W5. 1991y5;  HPCC  1990a,  199014, 
1990J2. 1990)3. 1990kl,  1990k2: 
Lammers  1990;  Lamoureux  1982; 
Medeiros  et  al.  1986;  Perlman  1979;  St. 
Fohn  1981b;  Scott  et  al.  1986;  Takeuchi 
1982;  van  Riper  and  van  Riper  1982;  C 
Christensen,  T.  Flynn,  R,  Hobdy.  J.  Lau, 
D.  Lorence,  S.  Montgomery.  S.  Perlman. 
and  K.  Wood,  pers.  comms.,  1991). 

Pig  (5us  scmfa)  is  •  species  ori^nally 
native  to  Europe,  northern  Africa.  Asia 

Tinor,  and  Asia.  European  pigs. 

itroduced  to  Hawaii  by  Captain  James 

Dok  in  1778.  became  feral  and  invaded 
forested  areas,  especially  wet  and  mesic 
brests  and  dry  areas  at  hi^  elevations, 
rhey  are  currently  present  on  Kauai. 
Dahin,  Mokdcai.  Maui,  and  Hawaii,  and 
nhabit  rain  forests  and  grasslands.  Pig 
innting  is  aUowed  on  aU  islands  either 
^ear-round  or  during  certain  months, 
fependino  on  the  area  (INLNR  n.d.-a. 
a.d.-b,  n.d.-c  1990).  While  rooting  In 
the  ground  in  search  of  the  invertebrates 
and  plant  material  tbey  eat,  feral  pigs 
disturb  and  destroy  vegetative  cover, 
trample  plants  ana  seedlings,  and 
threaten  forest  regeneratian  by 
damaging  seeds  and  seedlings.  They 
disturb  soil  substrates  and  cause 
9rosion.  especially  on  slopes.  Alien 
}lant  seeds  are  dispersed  on  their 
looves  and  coats  as  well  as  through 
heir  digestive  tracts.  The  distiirbed  soil 
s  fertilized  by  their  faces,  helping  these 
}lants  to  establish.  Pigs  are  a  major 
rector  in  the  spread  of  banana  poka, 
Iretree,  and  s6awberry  guava  and 
jnhance  populations  of  common  guava, 
cahili  ginger,  Hamakua  pamakani. 
)rickly  Florida  blackbeiry,  sweet 
p-anadilla.  and  yellow  ginger,  all  of 
A^hich  threaten  one  or  more  of  the  taxa 
Cuddihy  and  Stone  1990,  Medeiros  et 
il.  1986,  Scott  et  al.  1986,  Smith  1985, 
Stone  1985,  Tomich  1986,  Wagner  et  al. 
1990). 

Feral  pigs  pose  an  immediate  threat  to 
I  or  more  populations  of  11  of  the  taxa. 
\i  least  one  population  of  each  of  the 
bllowing  taxa  is  threatened  by  feral 
jigs:  Pteralyxia  kauaiensis;  Solanum 
iandwicense;  both  varieties  of 
Jpochaeta  micrantha;  Cyrtandra 
imabuliensis;  Delissea  rhytidosperma; 
Jiellia  pallida;  Exocarpos  luteolus; 
Jpochaeta  fauriei;  Melicope  knudsenii; 
\4elicope  pallida;  and  NotJiocestrum 
jeltatum.  Pigs  also  constitute  a 
>otential  threat  to  Cyanea  asarifolia, 
iedyatis  cookiana.  Hibiscus  clayi. 
Jpochaeta  fauriei.  and  Lysimachia 


filifoUa  (Bruegmann  1990;  HHP  1991f6, 
1991pl,  iggip3;  HPCC  199013. 1990i4; 
).  Obata.  pers.  comm..  1990;  C 
Christensen,  T.  Flynn.  R.  Hobdy. ).  Lau, 
D.  Lorence,  and  S.  Perlman,  pers. 
comma.,  1991). 

Cattle  (Bos  taurus),  the  wild 
progenitor  of  which  was  native  to 
Europe,  north  Africa,  and  southwestern 
Asia,  were  introduced  to  the  Hawaiian 
Islands  in  1793.  Large  feral  herds 
developed  as  a  result  of  restrictions  on 
killing  cattle  decreed  by  King 
Kamehameha  L  Feral  cattle  fcnmerly 
occiured  on  Niihau  and,  along  with 
goats  and  sheep  [Ovis  ones),  caused 
much  damage  on  the  island  (Stone 
1985).  Od  Kouat,  parts  of  Kdcee  were 
leased  for  cattle  Bszing  in  the  18S0s 
and  both  aides  of  Waimea  Canyon  were 
supporting  large  cattle  ranching 
operations  by  the  18708  (Joesting  1984, 
Ryan  and  Cheng  1985).  C^tle  gre^ng 
began  about  1920  in  the  Na  PaU  regioo 
(DLNR  1981a).  Cattle  roamed  lowland 
areas  and  eventually  began  invadfaig  wet 
forests  from  adjacent  mesk  areas. 
Around  1900,  Augustus  Knudsen,  the 
district  forester  of  Kauai  and  a  rancher, 
realizing  the  amount  of  destmction 
being  caused  to  the  forests  by  cattle, 
initiated  some  fiendng  (Daehler  1973). 
Sugar  company  interests  funded 
additional  fencing  as  well  as  feral  cattle 
removal  to  inotect  the  fixest  bom 
further  degradation  and  to  safeguard 
watw  reserves  for  their  crops  (Wenkam 
1969).  On  Kauai,  feral  cattle  woe  still 
present  in  Kokee  as  late  as  1960  and  in 
the  Puu  Ka  Pele  area  in  the  1980s.  Feral 
cattle  roamed  Oahu,  but  most  were 
removed  by  the  early  1960s.  Today,  only 
a  few  can  be  found  in  the  northwestern 
part  of  the  island  (J.  Lau,  pera.  comm., 
1990).  Feral  cattle  were  formerly  found 
on  Molokai  and  Maui  and  damaged  the 
forests  there.  Hunting  of  feral  cattle  is 
no  longer  allowed  in  Hawaii  (DLNR 
1983).  Cattle  eat  native  vegetation, 
trample  roots  and  seedlings,  cause 
erosion,  create  disturbed  areas  into 
which  alien  plants  invade,  and  spread 
seeds  of  alien  plants  in  their  feces  and 
on  their  bodies.  The  forest,  in  areas 
grazed  by  cattle,  becomes  degraded  to 
grassland  pasture.  Plant  cover  is 
reduced  for  many  years  following 
removal  of  cattle  from  an  area.  Several 
alien  grasses  and  legumes  purposely 
introduced  for  cattle  forage  have  become 
noxious  weeds  (Cuddihy  and  Stone 
1990.  Scott  et  al.  1986.  Tomich  1986). 

The  habitats  of  many  of  the  plants 
included  in  this  rule  were  degraded  in 
the  past  by  feral  cattle.  This  has  had 
effects  which  still  persist.  Examples  of 
plant  taxa  whose  hiabitats  have  been 
altered  by  feral  cattle  include  Hibiscus 
clayi  ana  Munroidendron  racemosum. 


The  Maui  populatkm  otMSeUcope 
Icnudsenii.  growing  in  an  area  currently 
used  as  •  dmnestic  cattle  pasture,  is 
directly  threatened  l^  trampttng  by  dtds 
animal  (DegBMr  and  Degener  1950a; 
HHP  1991h3. 1991pl;  Lamouieux  1982). 

Individuals  of  mule  deer  or  biack- 
tailed  dew  (Odocoifeus  hemionus), 
native  from  western  North  America  to 
central  Mexico,  ware  broudit  to  Kauai 
from  Oregoo  in  the  1960s  far  game 
hunttBg  ud  hava  Boi  haan  Introduced 
to  any  olber  Hawaiian  Island.  In  part, 
mule  deer  were  introduced  to  provida 
another  animal  for  hunting,  since  the 
State  had  planned  to  reduce  the  number 
of  goats  on  Kauai  because  tibey  were  so 
destructive  to  the  landscape  (Krraier 
1071).  There  are  about  400  animals  in 
and  near  Weimee  Canyoa.  with  some 
inveslan  into  Alakai  Swamp  in  drier 
periods.  Kfole  deer.  leoBlly  hunted 
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during  only  one  montheech year, 
trample  native  vegetation  and  causa 
erosion  by  oeatiiM  tiaila  and  removing 
vegetation  (Qiddi^  and  Stone  1990. 
DLNR  1985.  Tomich  1986).  They  are  a 
threat  to  DeUssea  rhytktospama,  DielHa 
pallida,  and  Nothocestrum  peltatum 
(Bruegmann  1900;  HPCC  1990b.  199013. 
1990i4:  S.  Perhnan.  pers.  comm.,  lOOi). 

Axis  deer  (Axis),  native  to  Sri  Lanka 
and  India,  were  first  introduced  to  the 
Hawaiian  Islands  in  1888  as  a  name 
animal  on  Molokai.  latar  to  O^tand 
Lanai.  and  finally  to  East  Maui  in  196a 
Hunting  of  axle  deer  laailowed  only  on 
Molokai  and  Lanai  during  two  moirtha 
of  the  voar.  Considarabla  duDMe  has 
been  dona  to  the  forests  on  Mofekai  and 
Lanai  by  this  animal.  a^actaDy  throttgli 
browsing  ol  vMBtation  md  compaction 
of  the  soil  (Cuddihy  and  Stone  1990. 
Culliney  1908.  DLNR  1985.  Scott  e(  at 
1986.  Tomkb  1988).  With  a  popuhtiao 
of  about  lOOaalflMla  OB  tiia  lower 
southvfest  slope  of  Hafcwfcala.  the  range 
of  the  axia  dev  ia  expanding  on  East 
Maui  and  oonstitules  a  polantial  threat 
to  JMelicofia  JoHidbenii  (idadelroa  el  oL 
1986).  On  Molokai.  axis  deer  are 
encroaching  on  PeMnmu  Valley  and  are 
alroMly  preaant  in  Kalaupapa,  thus 
posing  a  pmential  threat  to  populations 
of  FruoeaaBuai  sandwicense  in  these 
areas  (HHP  1991u7. 1991ul8: }.  Lau, 
pers.  comm..  1990). 

Red  Inngle  fowl  (Callus),  ground- 
nesting  chickens  native  to  India  and 
southMst  Asia,  vrere  Introduced  to 
Hawaii  by  the  Polynesian  immigrants 
and  became  fanl  in  the  forests.  A 
currant  threat  to  the  Makaha  Valley, 
Kauai,  populatkm  of  Nothooestrum 
pe/totum.  red  )nnsle  fowl  disturb  the 
0ound  cover  vdiUa  seardiing  far  se 
Duits.  and  smaU  invartehrataa.  thus 
disrupting  seedling  estabhshment 


(Cuddihy  and  Stone  1990.  HPGC 199013, 
Scott  etaJL  1986). 

Stdistrrte  loss  due  to  agriculture, 
crazing  animals  (especially  goats), 
hikers,  and  vegetation  change  results  in 
habitat  dmradatioa  and  loss.  This 
particular  affscts  plant  pqfNilations 
located  on  cUifa  or  steep  sk^es, 
including  Upochoeta  mumeoenas. 
Biighamia  insignia.  DietUa  paBkh, 
Exocarpos  luteolus.  Feucedanum 
sandwicense.  and  niyOostegia  wabneoe 
(Bruegmann  1990;  Christensen  1979; 
HHP  199118:  Takeuchi  1982;  G.  Carr.  R. 
Hobdy.  and  J.  Obata,  pers.  comma., 
1991). 

B.  Ovemtiliaation  for  Commercial, 
Recnatiopat.  Scieabfic.  or  Educational 
Purposes. 

Unrestricted  collecting  for  scientific 
or  horticulttnal  purposes  and  excessive 
visits  by  faidfviduab  faiterested  fai  seeing 
rare  plmts  couk)  result  from  inoeased 
pubbdty.  This  is  a  potential  threat  to  all 
24  of  the  taxa.  but  espedally  to  Qioneo 
asar^oba,  Ddissea  rhytidosperma, 
DielUa  pallida,  fEbiscus  tJayi, 
Lipochaeta  walmeaensis,  MSetcope 
haupueosia.  and  FhyOoOegfa  waimeae. 
eadiofwhic^hasanly  1  or  2 
populatioDa  and  a  total  of  10  or  fewer 
individuals.  Collection  of  whole  plants 
or  reproductive  parts  of  any  of  these 
seven  taxa  could  catAe  an  adverse 
fanpact  on  the  gene  pool  and  threaten 
the  survival  of  the  taxa.  Scmra  taxa.  such 
as  Bng/Wunfo  fris^nis.  £xocafpas 
luteolus.  tEUseutck^Nothocestrum 
peha^m,  Peucedanum  sandwicense, 
and  Sofamun  samfwicense.  have 
populationa  dose  to  tr^  or  roads  and 
are.  thua.  easily  accessible  tocoUecton 
(HHP  1991a3. 1991ft.  199lhl.  1991tl. 
199112. 199114. 199117. 1991ul.  1991u3. 
1991U5. 1991u7, 1991ulS.  1991x11. 
1991x12. 1991Z18. 1991x20. 1991x23. 
1991x25. 1991x28;  HPCC  1990c  199011 
to  199014. 1990m). 

Maqy  of  the  plants  occur  in 
recreational  areaa  ured  for  hiking, 
camping,  and  hunting.  Tourism  is  a 
growing  industry  in  Hawaii  and  as  more 
people  smk  recreatlanal  activities,  they 
are  more  likely  to  come  into  contact 
with  rare  native  plants.  Peo|^  can 
transport  or  Introduce  ahen  planta 
throiq^  seeds  on  their  footwear  and 
they  can  cause  eroslan,  trample  plants, 
and  start  firea  (Com  et  al.  1979). 
Brighamia  iasignis.  Hibiscus  dayi.  mad 
Peucedonum  sandwicettse  have 
populations  next  to  traUs  and  are 
considered  to  be  immediatdy 
threatened  by  recaeational  nee  of  the 
areas  in  wfaidi  they  occur  IClaike  and 
Cuddihy  1980;  Takeuchi  1982;  T.  Flynn. 
pers.  comm..  199lX 


C  Disease  or  Predation 

Browsing  (feniMe  by  goats  has  been 
verified  fn>  dM  following  taxa: 
Brighamia  instgnis;  Exocarpos  hteohts; 
Peucedanum  sandwicense;  and 
Schiedea  sperguhna  var.  spefptlina 
(HHP  1991yS:  Takeuchi  1982;  T.  Flynn. 
).  Lau,  and  S.  Psrhnan.  pers.  comma.. 
1991;  L  Mehriiofr.  pers.  comm..  1993). 
The  remaining  taxa  are  not  kno«vn  to  be 
unpalatable  to  goats,  deer,  or  cattle  and. 
therefore,  predation  la  a  prebabla  threat 
where  those  animals  hava  bean 
reported,  potentially  affacttmt  15 


ted,  potentially  I 
addltloaal  taxa.  ThMe  taxa  Incinde 
Debsseo  tkytidosperma,  PlirlKo  po^M^ 
Hedyotis  cookiana.  Hibiscus  clayi, 
Upochoeta  taurieLUpocboeta 
aucrantha.  lipocboela  wabmak, 
Meticope  baupuensiKkUkxtpe 
knudsenii.  Mebcopep^Uda, 
Munroidendron  noemosum, 
Notbocestrumpekatum,  Pbyllostegia 
waimeae.  Pteralyxia  konniantit.  and 
Sohnum  sandwicenm.  The  lack  of 
seedlings  of  many  of  the  taxa  and  the 
occurrence  of  inffividuala  of  aeveral  taxa 
only  on  tnT^^iinible  cUfb  appeal  to 
indicata  tbaafifed  that  browsing 
mammals,  especially  goats,  have  had  in 
thediatriWtton 


feetiictiM  th 

planti  CWIP  M90U  Takaucbi  1982^ 
Of  the  four  qpedes  of  rodents  thet 
hava  bem  ixttroducad  to  te  Hafwailan 
*•' — 't  tht  sptrim  irith  the  pnalBit 
impact  OB  tka  aetlva  flora  and  fauna  la 
probably  the  black  or  roof  ml  (Jlatftts 
rattus),  which  now  eocws  OB  all  dta 
main  Hawaiian  Uands  wound  human 
habttstioBs.  in  aihlvaled  fiekb.  and  In 
dry  to  wet  forests.  Bladi  rats,  and  to  a 


muacuikis).  PolyBasian  rat  (iiottus 
exulons).  and  Norway  rat  (R 

noTMjgicus)  eat  the  fruits  of  soma  native 
plants,  especially  thoee  wltb  farge. 
fleshy  fruits.  Many  native  Hawaiian 
plants  produce  their  fruh  over  an 
extended  period  of  time  and  thla 
produces  a  prolonged  food  samly  that 
supports  rodent  pqmlatlana.  Black  rata 
strip  baric  from  some  native  plants 
(Cuddihy  and  Stone  1990,  Tomich 
1986).  Rats  threeten  Delissea 
rhytidosperma  by  demaging  the  fruits 
and  stems  CBm^oaann  1990X  Rats  eet 
fruits  of  £«ocarpos  Jtifeohis.  threatoaing 
this  ^Mdes  as  well  It  is  probride  that 
rats  damage  the  fruit  and  stems  of 
Cyoneo  asarifolia,  Munrmdendron 
racxmosum.  and  Pteralyxia  lawaiensis, 
which  have  fleshy  fruits  and 
populations  in  arses  where  rats  occur 
(Lamoureux  1982;  T.  Flynn  and  Dl 
Herbst,  pars,  conuns.,  1991). 

Black  twig  borer  (Xyfosamfrus 
compoctus)  is  a  small  beetle  about  1.8 
mm  (0l08  in)  in  length  that  burrows  into 
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branches,  introduces  a  pathogenic 
fungus  as  food  for  its  larvae,  and  lays  its 
eggs.  Twigs,  branches,  and  even  the 
entire  plant  can  be  killed  from  such  an 
infestaticm.  In  the  Hawaiian  Islands, 
black  twig  borer  has  many  hosts, 
disperses  easily,  and  is  probably  present 
at  most  elevations  up  to  2300  h  (670 
m).  It  is  blown  to  attack  spedes  of 
Melicope  and  is  a  potential  threat  to 
Melicope  haupuensis.  M.  knudsenii,  M. 
pallida,  and  M.  quadrangularis,  all  of 
which  grow  in  areas  where  the  insect  is 
believed  to  be  present  (Davis  1970;  Hara 
and  BeiCrdsley  1979:  (fill  1987;  Medeiros 
et  al.  1986:  Samuelson  1981;  S. 
Montgomery,  pers.  comm.,  1991). 

D.  The  Inadequacy  ^  Existing 
Regulatory  htechanisms 

Hawaii's  Endangered -Species  Act 
states,  "Any  species  of  aquatic  Ufe, 
wildlife,  or  land  plant  that  has  been 
determlited  to  be  an  endangered  species 
pursuant  to  the  (Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangmed  species  under  the 
provisions  of  this  diapter*  *  *"(HRS. 
sect.  195D-«(a)).  Federal  listing  would 
automatically  invoke  listing  under 
Hawaii  State  law,  which  prohibits 
taking  of  endangered  plants  in  the  State 
and  encourages  conservation  by  State 
agencies  (HRS.  sect  195D-4). 

None  of  the  24  taxa  in  this  final  rule 
are  listed  by  the  State.  Twelve  taxa  have 
populations  located  on  privately  owned 
Lmd.  Two  taxa,  Melicope 
quadmngularis  and  Schiedea  spergulina 
var.  leiopoda,  are  found  exclusively  on 
private  land.  Peucedanum  sandwicense 
is  found  on  Qty  and  County  of 
Honolulu  land  and  federally  managed 
land,  as  well  as  State  land.  At  least  one 
population  of  eadi  taxon  except 
Schiedea  spergulina  var.  leiopoda  and 
Melicope  quadrangularis  occur  on  State 
land.  Eleven  of  the  taxa  are  located  in 
State  parks.  NARs.  or  the  seabird 
sanctuary,  wfaidi  have  rules  and 
regulations  few  the  protection  of 
resources  (DLNR  1981b:  HRS.  sects. 
183£M.  184-^5. 195-  5,  and  195-8).  One 
or  more  populatitms  of  each  of  the  24 
tax  a  except  Schiedea  spergulina  var. 
leiopoda  is  located  on  land  classified 
within  conservation  districts  and  owned 
by  the  City  and  County  of  Honolulu,  the 
State  of  Hawaii,  or  private  companies  or 
individuals.  Regardless  of  the  owner, 
lands  within  these  districts  are  regarded 
as  necessary  for  the  protection  of 
endemic  biological  resources  and  for  the 
maintenance,  enhancement,  or 
conservation  of  natural  resources. 
Activities  permitted  in  conservation 
districts  are  chosen  by  considering  how 
best  to  make  multiple  use  of  the  land 
(HRS,  sect  205-2).  Some  uses,  such  as 
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maint  lining  animals  for  hunting,  are 
based  on  policy  decisions,  while  others, 
such  I  s  preservation  of  endangered 
sped)  s,  are  mandated  by  both  Federal 
and  S  ate  laws. 

Re(  Liests  for  amendments  to  district 
boun<  aries  or  variances  within  existing 
classi  ications  can  be  made  by 
gover  unent  agencies  and  private 
landc  i«vners  (HRS,  sect.  205-4).  Before 
decis:  ons  about  these  requests  are  made, 
the  in  ipact  of  the  proposed 
reclas  sification  on  "preservation  or 
maini  anance  of  iinportant  natural 
systei  9S  or  habitat"  (HRS.  sects.  205-4. 
205-:  7).  as  well  as  the  maintenance  of 
natur  il  resources,  is  required  to  be  taknn 
into « [xount  (HRS,  sects.  205-2,  205-4). 
Befor  I  any  land  use  change  proposed  to 
occui  on  county  or  State  lands  and 
funded,  in  part  or  in  whole,  by  county 
or  S\i  te  funds,  or  would  occur  Mrithin 
land  I  Jassified  as  conservation  district, 
an  en  iinHimental  assessment  is 
requi  ed  to  determine  whether  or  not 
the  ei  ivironment  would  be  si^ificantly 
affected  (HRS.  chapt.  343).  If  it  is  found 
that  9p.  action  would  have  a  significant 
preparetibn  of  a  full 
irunental  Impact  Statement  is 

Hawaii  environmental  policy 
lus.  approval  of  land  use.  is 

by  law  to  safeguard  "•  •  *  the 
unique  natural  environmental 
terisUcs  •  •••"  (HRS.  sect.  344- 
id  includes  guidelines  to  "Protect 
endaiigered  species  of  individual  plants 

andininuds (HRS,  sect.  344- 

4(3)(.  \)).  Federal  listing,  because  it 
autoi  aatically  invokes  State  listing, 
wou  d  trigger  operation  of  these  other 
State  regulations  protecting  the  plants. 

Sti  te  laws  relating  to  the  conservation 
of  bi(  tlogical  resources  allow  Im  the 
acqu  sition  of  land  as  well  as  the 
deve  opment  and  implementation  of 
prog  ams  concerning  the  conservation 
of  bi  tloeical  resources  (HRS,  sect 
195E  -5(a)).  The  State  also  may  enter 
into  igreements  with  Federal  agencies 
to  a(  minister  and  manage  any  area 
requ  red  for  the  conservation, 
man  igement,  enhancement,  or 
prot(  ction  of  endangered  spedes  (HRS. 
sect.J195D-5(c)).  If  Usting  were  to  occur, 
func  I  for  these  activities  could  be  made 
aval  able  under  section  6  of  the  Federal 
End  ngered  Spedes  Act  (State 
Coo;  erative  ^^greements).  The  DLNR  is 
man  iated  to  initiate  changes  in 
cou  Brvation  district  boundaries  to 
indi  de  "the  habitat  of  rare  native 
spec  es  of  flora  and  fauna  within  the 
com  srvation  district"  (HRS.  sed.  195D- 
5.1). 

T(  n  of  the  taxa  are  threatened  by 
plan  ts  considered  by  the  State  of  Hawaii 
to  b<  I  noxious  wreeds.  The  State  has 
pro^  isions  for  eradication  and  control  of 


3(1)) 


noxious  weeds  on  State  and  private  land 
in  conservation  districts  and  other  areas 
(HRS.  chapt  152;  DOA  1981. 1991). 
State  and  Federal  agencies  have 
programs  to  locate,  eradicate,  and  deter 
marijuana  cultivation,  which  is  a 
potential  threat  to  six  taxa  (HHP  1990c). 
Federal  listing  of  these  24  plant  taxa 
would  reinforce  and  supplement  the 
protection  available  under  the  Hawaii 
State  Endangered  Spedes  Ad  and  other 
laws.  The  Federal  &idangered  Spedes 
Ad  would  offer  additional  protection  to 
these  24  taxa  because,  if  they  were  to  be 
listed  as  endangered  or  threatened,  it 
would  be  a  violation  of  the  Federal 
Endangered  Spedes  Ad  for  any  person 
to  remove,  cut.  dig  up,  damage,  or 
destroy  any  such  plant  in  an  area  not 
under  Fednal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

One  or  more  of  the  almost  50  taxa  of 
introduced  plants  threaten  21  of  the  24 
plant  taxa  in  this  rule  ^nd  potentially 
threat«i  the  other  three.  The  original 
native  flora  of  Hawaii  consisted  of  about 
1,000  taxa,  89  percent  of  which  were 
endemic  Of  the  total  native  and 
naturalized  Hawaiian  flora  of  1,817  taxa. 
47  percent  were  introduced  from  other 
parts  of  the  world  and  nearly  100  taxa 
have  become  pests  (Smith  1985.  Wagner 
et  al.  1990).  Naturalized,  introduced 
taxa  degrade  the  Hawaiian  landscape 
and  compete  with  native  plants  for 
space,  li^t.  «vater,  and  nutrients 
(Cuddihy  and  Stone,  1990;  D.  Lorence, 
pers.  comm.,  1991).  Some  of  these  taxa 
were  bnn^t  to  Hawaii  by  various 
groups  of  people,  including  the 
Polynesian  iinmigrants,  for  food  or 
cultural  reas(»s.  Plantation  owners, 
alarmed  at  the  reduction  of  water 
resources  for  their  crops  caused  by  the 
destruction  of  native  forest  cover  oy 
grazing  feral  animals,  supported  the 
introduction  of  alien  tree  taxa  for 
reforestation.  Ranchers  intentionally 
introduced  pasture  grasses  and  other 
taxa  for  agriculture  and  sometimes 
inadvertently  introduced  weed  seeds  as 
well.  Other  plants  were  brought  to 
Hawaii  for  their  potential  horticultural 
value  (Cuddihy  and  Stone  1990,  Scott  et 
al.  1986,  Wenkam  1969). 

A  small  tree.  Acacia  confusa 
(Formosa  koa),  was  introduced  to 
Hawaii  for  reforestation  purposes  and  is 
naturalized  in  dry  to  mesic,  distiubed 
habitats  on  most  of  the  Hawaiian  Islands 
(Smith  1985,  Warner  et  al.  1990). 
Acacia  meomsit  (black  wattle)  was 
introduced  as  a  cultivated  plant  and  has 
naturalized  on  five  islands  in  pastures 
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and  dry  to  mesic  forests  (Wagner  et  al. 
1990).  It  threatens  Exocarpos  hiteoius 
(T.  Flynn,  pers.  coram..  1991).  Two 
subshrubs  in  the  genus  Ageratino  have 
naturalized  in  the  Hawaiian  Islands  and 
are  classified  as  noxious  weeds  by  the 
State  (Hawaii,  Department  of 
Agriculture  (DOA)  1981).  Ageratino 
adenophora  (Maui  pamaliani), 
naturalized  in  dry  areas  to  wet  forests 
on  four  islands,  is  also  classified  as  a 
noxious  weed  by  the  Federal 
government  (7  CFR  360).  It  threatens 
Peucedanum  sandwicense  (HHP 
1991U16.  Wagner  et  al.  1990).  AgeraUna 
riporia  (Hamakua  pamakani)  is 
naturalized  in  disturbed,  dry  to  mesic 
areas  and  wet  forest  on  four  islands  and 
is  a  threat  to  Lysimachia  filifolia.  as  well 
as  to  Peucedanum  sandwicense  (HHP 
1991U16:  HPCC  1990g2. 1990)1, 1990)3; 
Wagner  et  al.  1990).  Ageratum 
conyzoides  (maile  hohono),  an  herb  that 
is  a  conunon  weed  in  many  areas  of  the 
main  Hawaiian  Islancb.  threatens 
Brighamia  insignis  in  some  areas  (HHP 
1991al;  Wagner  et  al.  1990). 

Ahhough  it  is  the  offidal  State  tree  of 
Hawaii,  Aleurites  moluccana  (kukui)  is 
not  a  native  Hawaiian  plant  It  was 
originally  native  to  MaJesia.  It  was 
brought  to  Hawaii  by  the  Potynesian 
immigrants  and  is  now  a  component  of 
mesic  vallev  ecosystems  on  all  of  the 
main  islands  except  Kahoolawe  (Wagner 
et  al.  1990).  One  or  more  populations  of 
Hibiscus  ckm.  Lipochaetofauriei. 
Munroidendron  rocemosum,  and 
PteralyxJa  kauaiensis  grow  in  areas  with 
kukui.  which  may  compete  with  these 
native  spedes  for  spaca  Hibiscus  clayi 
and  Lipochaetofauriei  do  not  grow 
under  a  dense  canopy,  so  kukui  couid 
prevent  them  from  regenerating  in  an 
area.  Munroidendron  rocemosum  and 
Pterafyxia  kauaiensis.  overstory  trees  in 
native  forests,  are  displaced  when  kukui 
dominates  (HHP  1991h2. 1991sl. 
1991S4.  1991S5, 1991s8. 1991sl0. 
1991S15, 1991W1. 1991W4, 1991w5: 
HPCC  1990d3;  Lamoureux  1982;  T. 
Flynn, }.  Lau.  and  S.  Periman,  pers. 
comms.,  1991).  Araucaria  columtHuis 
(cohunnar  araucaria),  planted  in  Hawaii 
for  reforestation  aiKl  timber  production 
and  now  found  on  all  the  main  islands, 
is  reseeding  and  threatens  Hibiscus  clayi 
(Little  and  Skoknan  1989;  Neal  1965;  IX 
Bates,  pers.  comm.,  1991).  Btdens  pilosa 
(Spanish  needle),  an  annual  haxb 
naturahzed  on  aU  the  main  Hawaiian 
Islands,  is  a  threat  to  i^cedanum 
sandwicense  (Ganders  and  Nagata  1990. 
HHP  1991U15). 

Qassified  as  a  noxious  w«ed  by  the 
State  of  Hawaii.  Oidemia  hirto  (Kaster's 
curse)  is  an  aggressive  shrub  fioimd  in 
mesic  to  wet  fcmU  on  at  least  five 
islands  in  Hawaii  tAhneda  1990.  DOA 


1981).  It  is  a  threat  to  Melicope  pallida 
and  Peucedanum  sandwicense.  It  is  a 
potential  threat  to  Cyrtandra 
limahuliensis  (HHP  1990c;  T.  Flynn  and 
S.  Montgomery,  pers.  comms.,  1991). 
Cordyline  fruticosa  (ti)  is  a  shrub  that 
was  brought  to  Hawaii  by  the 
Polynesian  immigrants.  Its  original 
range  is  unknown,  but  in  Hawaii  it  is 
now  naturalized  on  all  the  main  islands 
except  Kahoolawe  in  hala  forest  and 
mesic  valleys  and  forests,  sometimes 
forming  dense  stands  (Wagner  et  al. 
1990;  J.  Lau.  pers.  comm.,  1991).  One  or 
more  populations  of  the  following  taxa 
compete  for  space  with  ti:  Delissea 
rhytidospermar.  Hibiscus  clayr, 
Lipochaeta  micrantha  var.  exigua; 
Lysimachia  fihf olio:,  Muiuoidendron 
rocemosum;  and  Pterafyxia  kauaiensis 
(HHP  199ld2. 1991hl,  1991h2. 1991)1. 
1991S1. 1991W7;  HPCC  1990c,  1990e, 
1990g2;  J.  Lau,  T.  Flynn.  and  S. 
Periman.  pers.  comms..  1991). 
Corynocarpus  Ituvigatus  (karakanut).  a 
tree  introduced  to  Hawaii  for 
reforestation,  is  now  found  on  four 
islands  and  is  a  threat  to  Exocarpos 
luteolus  (Wagner  et  al.  1990;  T.  Flynn. 
pers.  comm..  1991). 

Brought  to  Hawaii  as  a  cultivated 
herbaceous  plant.  Erigeron 
karvinskianus  (daisy  fleabane)  is 
naturalized  in  wetter  areas  of  four 
islands  (Wagner  et  al.  1990).  Invasion  by 
daisy  fleabane  threatens  Exocarpos 
luteolus,  Lipochaeta  micrantha  var. 
micrantha.  Melicope  pallida, 
Nothocestrum  pehatum.  and 
Peucedanum  sandwicense  (HHP 
1991kl;  HPCC  1990f.  1990i4. 1990)2;  T. 
Flynn  and  K.  Wood,  pers.  comms.. 
1991).  Furcroea  foetida  (Mauritius 
hemp),  a  large  rosette  plant  naturalized 
on  most  islands  in  Hawaii  on  rocky 
ledges,  slopes,  and  in  pastures, 
threatens  Schiedea  sperguhna  var. 
leiopoda  (Wagner  et  al.  1990;  T.  Flynn. 
pers.  comm.,  1991).  Grevilleo  banksii 
(kahili  flower),  considered  a  noxious 
weed  by  the  State  of  Hawaii,  was 
introduced  as  a  cultivated  tree  and  has 
naturalized  in  disturbed,  dry  to  wet 
forests  on  most  of  the  main  Ha%vaiian 
Islands  (DOA  1981,  Wagner  et  al.  1990). 
It  threatens  Cyrtandra  limahuliensis  (T. 
Flvnn.  pers.  comm..  1991).  Grevillea 
robusta  (silk  oak)  was  extensively 
planted  in  Hawaii  for  timber  and  is  now 
naturalized  on  most  of  the  main  islands 
(Smith  1985,  Wagner  et  al.  1990).  Silk 
oak  threatens  Lipochaeta  waimeaertas 
and  Peucedanum  sandwicense  (HPCC 
1990)1:  S.  Periman,  pers.  comm.,  1991). 
Three  spedes  of  Hedychium  (ginger), 
native  to  tne  Ifimakyas  and 
surrounding  aieoa,  ware  brou^  to 
Hawaii  as  oraamantah  and  are  now 
natmalfaad  In  made  or  wet  forests.  Two 


of  these  spedes  threaten  one  or  more  of 
the  24  taxa  in  this  rule.  Their  rhizomes 
produce  rapid,  vegetative  growth, 
forming  dense  ground  cover  that 
excludes  other  plants.  The  Wainiha 
population  of  Cyrtandra  limahuliensis 
is  threatened  by  H.  flavescens  (yellow 
ginger)  (T.  Flynn  and  K.  Wood.  pers. 
comms.,  1991).  Hedychium 
gardnerianum  (kahili  ginger)  produces 
red  seeds  that  are  distributed  by  alien 
fruit-eating  birds;  it  threatens  Solanum 
sandwicense  (Cuddihy  and  Stone  199Q; 
HPCC  1990m;  Nagata  1990;  Smith  1985; 
T.  Flynn  and  K.  Wood,  pers.  comms., 
1991).  Kalanchoe  pinnata  (air  plant)  is 
an  herb  that  occurs  on  all  the  main 
islands  except  Niihau  and  Kahoolawe. 
especially  in  dry  to  mesic  areas  (Wagner 
et  al  1990).  Populations  ot  Brighamia 
insignis  and  Peucedanum  sandwicense 
are  threatened  by  competition  with  air 
plant  (HHP  1991ul5.  Takeuchi  1982). 

Lantana  camara  (lantana).  brought  to 
Hawaii  as  an  omamenfal  plant,  is  an 
aggressive,  thicket-forming  shrub  that 
can  now  be  found  on  all  of  the  main 
islands  in  mesic  forests,  dry  shrublands, 
and  other  dry,  disturbed  habitats 
(Wagner  et  al.  1990).  One  or  more 
populations  of  each  of  the  following 
taxa  are  threatened  by  lantana: 
Brighamia  insignis:  Delissea 
rhytidosperma:  Diellia  pallida;  Hibiscus 
clayi:  Lipochaetofauriei:  both  varieties 
of  Lipochaeta  micrantha:  Melicope 
haupuensis;  Melicope  knudsenii; 
Munroidendron  rocemosum: 
Nothocestrum  peltatum;  Peucedanum 
sandwicense;  Pteralyxia  kauaiensis;  and 
both  varieties  of  Schiedea  spergulina 
(HHP  1991al  to  1991a3. 1991e3. 199111. 
1991)1. 199lkl.  199101, 1991p2  to 
1991p4, 1991S1. 1991$5. 1991sll. 
1991S15. 1991t7, 1991U1, 1991u3, 
1991u5.  1991W4. 1991w7.  I991y5; 
HPCC  1990b.  1990dl.  1990d2, 1990e, 
1990f.  1990kl,  1990k2;  T.  Flynn.  R. 
Hobdy,  D.  Lorence,  and  S.  Perhnian. 
pers.  comms..  1991). 

Leucoena  hucocephala  (koe  haole),  a 
shrub  naturalized  and  sometimes  tlte 
dominant  species  in  low  elevation,  dry. 
disturbed  areas  on  all  of  the  main 
Hawaiian  Islands,  threatens  the 
following  plants:  Lipochaeta 
waimeoensis;  Munroidendron 
rocemosum;  and  Schiedea  spergulina 
var.  leiopoda  (Geesnick  et  al.  1990;  HHP 
1991s3:  Lamoureux  1982;  T.  Flynn  and 
S  Perhnan.  pers.  comms..  1991). 
Lonicera  japmuca  (Japanese 
honeysudue)  is  becoming  naturalized  in 
mesic  to  wet  areas  on  Kadai  and  Hawaii 
and  threatens  Solanum  sandwicense 
Bruegmann  1990.  HPOC  1990m.  Wagner 
et  al.  1990).  Afefastomo  candidom,  a 
small  cuhlvalad  tree  that  Is  now 
naturaliaad  tn  mask  to  wet  areas  of 
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Kauai,  threatens  some  populations  of 
Cyrtandra  limahuliensis.  Melia 
azedarach  (Chinaberry),  a  small  tree 
widely  cultivated  and  naturalized  on 
most  of  the  main  Hawaiian  Islands, 
threatens  Diellia  pallida, 
Munroidendron  mcemosum,  and 
Schiedea  spergulina  var.  spergulina 
(HHP  1991e3. 1991y5;  HPCC  1990h; 
Wagner  et  al.  1990).  The  aggressive 
Myricafaya  (firetree)  has  become  a 
dominant  plant  in  many  mesic  to  wet 
forests  on  five  Hawaiian  Islands. 
Populations  of  Exocarpos  luteoJus, 
Munroidendron  mcemosum,  and 
Peucedanum  sandwicense  are 
threatened  by  firetree  (HHP  1991u3; 
HP(X  1990h;  S.  Perlman,  pers.  comm., 
1991).  Opuntia  ficus-indica  (prickly 
pear,  panini)  is  a  cactus  foimd  in  dry, 
distun>ed  habitats  on  five  islands  and 
poses  a  threat  to  Lipochaeta 
waimeaensis  (Solomon  1990;  S. 
Perlman,  pers.  comm.,  1991). 

Passiflora  edulis  (passion  fruit)  is  a 
woody  vine  that  occurs  on  five 
Hawaiian  Islands  in  mesic  forests  and 
shrublands  and  threatens  Nothocestrum 
peltatum  (Escobar  1990,  HPCC  1990i3). 
Passiflora  ligularis  (sweet  granadilla)  is 
a  woody  vine  that  now  occurs  in  diverse 
mesic  forest  and  wet  forest  on  four 
islands  and  threatens  Delissea 
rhytidosperma  (Escobar  1990;  S. 
Perlman,  pers.  comm.,  1991).  Passiflora 
mollissima  (banana  poka),  another 
woody  vine,  poses  a  serious  problem  to 
mesic  forests  on  Kauai  and  Hawaii  by 
covering  trees,  reducing  the  amount  of 
light  that  reaches  trees  as  well  as 
understory.  It  causes  damage  and  death 
to  trees  by  the  weight  of  the  vines. 
Animals,  especially  feral  pigs,  eat  the 
fruit  and  distribute  the  seeds  (Cuddihy 
and  Stone  1990.  Escobar  1990).  Banana 
poka  threatens  Delissea  rhytidosperma, 
Nothocestrum  peltatum,  Peucedanum 
sandwicense.  Pteralyxia  kauaiensis,  and 
Solanum  sandwicense  (HHP  1991dl. 
1991u5;  HPCC  1990i3.  1990m;  D. 
Heibst.  R.  Hobdy,  and  J.  Lau,  pers. 
comms..  1991).  Pluchea  carolinensis 
(sourbush),  a  shrub  naturalized  in  dry, 
coastal  areas  and  mesic  and  wet  forest 
on  all  of  the  main  Hawaiian  Islands, 
threatens  Lysimachia  filifolia  and 
Peucedanuin  sandwicense  (HPCC 
1990g2;  Wagner  et  al.  1990;  R.  Hobdy, 
pers.  comm.,  1991). 

Two  shrubs  or  small  trees,  Psidium 
cattleianum  (strawberry  guava)  and 
Psidium  guajava  (common  guava)  were 
brought  to  Hawaii  and  have  become 
widely  naturalized  on  all  the  main 
islands,  forming  dense  stands  in 
disturbed  areas.  Strawberry  guava, 
foiud  in  mesic  and  wet  forests, 
develops  into  stands  in  which  few  other 
plants  grow,  physically  displacing 
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natu  -al  vegetation  and  greatly  affecting 
Haw  liian  plants,  many  of  which  are 
nam  iwly  endemic  taxa.  Pigs  use 
strav  rberry  guava  for  food  and,  in  turn, 
disp  trse  the  plant's  seeds  through  the 
forei  ts  (Smith  1985,  Wagner  et  al.  1990). 
Stra'  /berry  guava  is  considered  to  be  the 
grea^  est  weed  problem  in  Hawaiian  rain 
fore!  ts  and  is  known  to  pose  a  threat  to 
Brig,  amia  insignis,  Cyrtandra 
lima  iuliensis.  Hibiscus  clayi, 
Upo  :haeta  fauriei,  and  Lipochaeta 
mict  mtha  var.  exigua,  and  it  is  a 
pote  itial  threat  to  Melicope 
quat  rangularis  (HHP  1991al;  HPCC 
199C  c.  1990e;  Smith  1985;  T.  Flynn, 
pers  comm.,  1991;  D.  Lorence  et  al..  in 
litt..  1991).  Common  guava  invades 
disti  rbed  sites,  forming  dense  thickets 
in  di  y  as  well  as  mesic  and  wet  forests 
(Smi  th  1985,  Wagner  et  al.  1990). 
Com  mon  guava  threatens  Brighamia 
insii  nis,  Cyrtandra  limahuliensis, 
Hibi  cus  clayi.  Lipochaeta  fauriei, 
Meli  :ope  pallida,  Munroidendron 
race  nosum,  Peucedanum  sandwicense, 
and  ^eralyxia  kauaiensis  (Lamoureux 
1982;  HHP  1991al,  1991a4. 1991sl, 
1991  s4, 1991S5,  1991u3, 1991ul6: 
HPC  :  1990dl,  1990h;  T.  Flynn,  R. 
Hob  Y.  and  J.  Lau,  pers.  conuns.,  1991). 

/?{  Bus  argutus  (prickly  Florida 
blac  iberry),  an  aggressive  alien  species 
in  d  iturbed  mesic  to  wet  forests  and 
suba  pine  grasslands  on  four  islands,  is 
cons  dered  a  noxious  weed  by  the  State 
of  Hi  iwaii  (DOA  1981,  Smith  1985, 
Wag  ler  et  al.  1990).  Prickly  Florida 
blac  :berry  threatens  Exocarpos  luteolus, 
Meli  :ope  pallida,  Melicope 
quat  rangularis,  Nothocestrum 
peitt  turn,  and  Solanum  sandwicense 
(HHF  1991Z18. 1991Z25;  HPCC  1990i3, 
199014,  1990m;  T.  Flynn,  D.  Herbst,  R. 
Hobf  y,  J.  Lau,  S.  Perlman,  and  K.  Wood, 
pers  comms.,  1991).  Schefflera 
actii  ophylla  (octopus  tree),  brought  to 
Haw  3ii  as  a  cultivated  tree,  is  shade 
tolei  mt  and  becomes  established  in 
und  sturbed  forests  (Lowrey  1990, 
Smil  1 1985).  It  is  now  naturalized  on  at 
least  four  islands  and  is  a  threat  to 
Lysii  nachia  fliifolia  as  well  as  a 
pote  itial  threat  to  Peucedanum 
sane  wicense  (HHP  1990c,  HPCC 
19g(  g2). 

Al  ter  escaping  from  cultivation, 
Schi  nus  terebinthifolius  (Christmas 
berr  )  became  naturalized  on  most  of 
the  1  lain  Hawaiian  Islands  (Wagner  et 
al.  1  )9d).  It  threatens  Hibiscus  clayi  and 
is  a  lotential  threat  to  Peucedanum 
sam  wjcense  (HHP  1990c,  1991hl: 
HPC  ::  1990J1, 1990J3;  T.  Flynn,  pers. 
com  n.,  1991).  Four  species  of  the  genus 
Stac  lytarpheta  have  naturalized  in  the 
Hav«  aiian  Islands,  usually  in  disturbed 
area  i  (Wagner  et  al.  1990).  These  alien 
herl  i  or  subshrubs  threaten  Brighamia 


insignis  and  Peucedanum  sandwicense 
(HHP  1991al.  HPCC  1990J1).  Syzygium 
cumini  (Java  plum),  a  tree  naturalized  in 
disturbed  mesic  forests  on  most  of  the 
main  Hawaiian  Islands,  threatens 
Brighamia  insignis,  Hibiscus  clayi, 
Melicope  quadrangularis,  and 
Peucedanum  sandwicense  (HHP 
1991al,  1991a2, 1991hl.  1991h2, 
1991U1. 1991u3;  HPCC  1990a;  Wagner 
et  al.  1990;  K.  Wood,  pers.  comm., 
1991).  Triumfetta  semitriloba 
(Sacramento  bur)  is  a  subshrub  now 
found  on  four  Hawaiian  Islands  and 
considered  to  be  a  noxious  weed  by  the 
State  of  Hawaii  (DOA  1981,  Wagner  et 
al.  1990).  Populations  of 
Munroidendron  racemosum  and 
Schiedea  spergulina  var.  spergulina  are 
threatened  by  Sacramento  bur  (HHP 
1991y5.  HPCC  1990h).  Toona  ciliata 
(Australian  red  cedar),  a  tree  now 
naturalized  on  four  Hawaiian  Islands,  is 
quickly  spreading  in  forests  of  the 
Waianae  Mountains  on  Oahu  and 
threatens  Melicope  pallida  (Wagner  et 
al.  1990;  S.  Montgomery,  pers.  comm., 
1991). 

Several  himdred  species  of  grasses 
have  been  introduced  to  the  Hawaiian 
Islands,  many  for  animal  forage. 
Approximately  100  grass  species  have 
become  naturalized.  Melinis  minutiflora 
(molasses  grass),  a  perennial  grass 
brought  to  Hawaii  for  cattle  fodder,  is 
now  naturalized  in  dry  to  mesic, 
disturbed  areas  on  most  of  the  main 
Hawaiian  Islands.  Formed  mats  smother 
out  other  plants  and  fuel  more  intense 
fires  than  would  normally  affect  an  area 
(Cuddihy  and  Stone  1990,  O'Coimor 
1990,  Smith  1S85).  Plants  threatened  by 
molasses  grass  are  Brighamia  insignis, 
Lipochaeta  fauriei,  and  populations  of 
Peucedanum  sandwicense  (HHP 
1991al,  1991a3.  1991u3;  HPCC  1990a; 
R.  Hobdy  and  S.  Perlman,  pers.  comms., 
1 99 1 ) .  Opiismen  us  hirtellus 
(basketgrass)  is  a  perennial  grass  that  is 
naturalized  in  shaded  mesic  valleys  and 
forests  and  sometimes  in  wet  forests  on 
most  of  the  main  Hawaiian  Islands 
(O'Connor  1990).  Diellia  pallida. 
Hibiscus  clayi,  and  Lipochaeta  fauriei 
are  threatened  by  basketgrass  (HHP 
1991hl;  HPCC  1990c,  1990d3;  W.H. 
Wagner,  pers  comm.,  1991).  The 
perennial  grass,  Paspalum  conjugatum 
(Hilo  grass),  naturalized  in  moist  to  wet, 
disturbed  areas  on  most  Hawaiian 
Islands,  produces  a  dense  groimd  cover, 
even  on  poor  soil,  and  threatens 
Cyrtandra  limahuliensis  and  Hibiscus 
clayi  (Cuddihy  and  Stone  1990, 
O'Connor  1990,  Smith  1985;  T.  Flynn 
and  R.  Hobdy,  pers.  comms.,  1991). 

Pennisetum  clandestinum  (Kikuyu 
grass),  an  aggressive,  perennial  grass 
introduced  to  Hawaii  as  a  pasture  grass. 
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withstands  trampling  and  grazing  and 
has  naturalized  on  four  Hawaiian 
Islands  in  dry  to  mesic  forest.  It 
produces  thick  mats  that  choke  out 
other  plants  and  prevent  their  seedlings 
from  establishing  and  has  been  declared 
a  noxious  weed  by  the  U.S.  Department 
of  Agriculture  (7  CFR  360)  (DOA  1991, 
Medeiros  et  al.  1986,  O'Connor  1990, 
Smith  1985).  Kikuyu  grass  threatens 
Melicope  knudsenii  (R.  Hobdy,  pers. 
comm.,  1991).  Rhynchelytrum  repens 
(Natal  redtop)  is  an  annual  or  perennial 
grass  that  is  naturalized  in  disturbed, 
usually  dry  areas  on  all  the  main 
Hawaiian  Islands  and  threatens 
Lipochaeta  waimeaensis  (O'Connor 
1990;  S.  Perlman,  pers.  comm.,  1991). 
Setaria  gracilis  (yellow  foxtail),  a 
perennial  grass  naturalized  in  wet  to 
dry,  distuihed  habitat  on  most  of  the 
main  Hawaiian  Islands,  threatens 
Brighamia  insignis,  Melicope 
haupuensis,  and  Peucedanum 
sandwicense  (HHP  1991al,  1991a3, 
199101, 1991u3;  O'Connor  1990).  A 
perennial  grass  naturalized  in  disturbed 
areas  on  most  of  the  main  Hawaiian 
Islands,  Sporobolus  africanus 
(smutgrass)  threatens  Brighamia  insignis 
and  Peucedanum  sandwicense  (HHP 
1991al,  1991a3, 1991ul5;  O'Connor 
1990). 

Because  Hawaiian  plants  were 
subjected  to  fire  during  their  evolution 
only  in  areas  of  volcanic  activity  and 
from  occasional  lightning  strikes,  they 
are  not  adapted  to  recurring  fire  regimes 
and  are  unable  to  recover  well  following 
a  fire.  Alien  plants  are  often  better 
adapted  to  fire  than  native  plant  tajca 
and  some  fire-adapted  grasses  have 
become  widespread  in  Hawaii.  The 
presence  of  such  taxa  in  Hawaiian 
ecosystems  greatly  increases  the 
intensity,  extent,  and  frequency  of  fire. 
Fire-adapted  alien  taxa  can  reestablish 
in  a  burned  area,  resulting  in  a 
reduction  in  the  amount  of  native 
vegetation  after  each  fire.  Fire  is  a 
serious,  immediate  threat  along  the  Na 
Pali  coast,  especially  during  drier 
months.  Fires  are  caused  by  people 
pursuing  recreational  activities  and 
prevailing  winds  spread  fires  to  inland 
areas.  Fire  could  destroy  dormant  seeds 
as  well  as  plants,  even  on  steep  chffs 
(Clarke  and  Cuddihy  1980,  Com  et  al. 
1979,  Cuddihy  and  Stone  1990).  Fire  is 
a  threat  to  Brighamia  insignis, 
Exocarpos  luteolus.  Melicope  pallida. 
Munroidendron  racemosum, 
Nothocestrum  peltatum,  Peucedanum 
sandwicense,  Pteralyxia  kauaiensis,  and 
Solanum  sandwicense.  In  addition, 
Lipochaeta  fauriei  is  threatened  by  fire 
because  it  occtus  with  molasses  grass,  a 
fire-adapted  alien  plant,  llie  only 


population  of  Delissea  rhytidosperma  is 
also  considered  to  be  threatened  by  fire. 
The  Maui  population  of  Melicope 
knudsenii  is  potentially  threatened  by 
fire,  since  it  grows  in  a  pasture  area 
covered  by  a  thick  mat  of  Kikuyu  grass 
(Bruegmann  1990;  Cuddihy  and  Stone 
1990;  HHP  1991al,  1991a3.  1991f3. 
1991  f6,  1991q6, 1991s2, 1991s5  to 
1991S8.  1991S10, 1991S14. 1991sl5. 
1991tl,  1991t2. 1991ul.  1991u5, 
1991u6, 1991U15, 1991ul7. 19glw2, 
1991W4, 1991Z11, 1991Z12, 1991zl8, 
1991Z25;  HPCC  1990i4;  Medeiros  et  al 
1986;  St.  John  1981b;  R.  Hobdy,  pers. 
comm..  1991). 

Illegal  cultivation  of  Cannabis  sativa 
(marijuana)  occurs  in  isolated  portions 
of  public  and  private  lands  in  the 
Hawaiian  Islands.  This  agricultural 
practice  opens  areas  in  native  forests 
into  which  alien  plants  invade  after  the 
patches  are  abandoned  (HHP  1990c). 
Marijuana  cultivation  is  considered  a 
management  problem  in  Hono  O  Na  Pali 
and  Kuia  NARs  and  is  a  potential  threat 
to  the  followring  taxa,  which  have 
populations  in  those  areas:  Brighamia 
insignis;  Delissea  rhytidosperma; 
Munroidendron  racemosum; 
Peucedanum  sandwicense;  Pteralyxia 
kauaiensis;  and  Solanum  sandwicense 
(HHP  1991al,  1991dl,  1991s5, 1991s6, 
1991u6, 1991W1, 1991Z25;  HHP  and 
DOFAW  1989). 

The  small  numbers  of  populations 
and  individuals  of  most  of  these  taxa 
increase  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor  or 
a  single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  or  the  only  known  extant 
population.  Eight  of  the  taxa.  Cyanea 
asarifolia,  Delissea  rhytidosperma, 
Hedyotis  cookiana.  Hibiscus  clayi, 
Lipochaeta  waimeaensis.  Melicope 
haupuensis,  Melicope  quadrangularis, 
and  Schiedea  spergulina  var.  leiopoda 
are  known  from  a  single  population. 
Ten  other  taxa  are  known  from  only  two 
to  five  populations  (see  Table  1). 
Seventeen  of  the  taxa  are  estimated  to 
number  no  more  than  100  known 
individuals  (see  Table  1).  Seven  of  these 
taxa,  Cyanea  asarifolia.  Delissea 
rhytidosperma,  Diellia  pallida.  Hibiscus 
clayi,  Lipochaeta  waimeaensis. 
Melicope  haupuensis.  and  Phyllostegia 
waimeae.  number  no  more  than  10 
individuals. 

Erosion,  landslides,  and  rock  slides 
due  to  natural  weathering,  result  in  the 
death  of  individual  plants  as  well  as 
habitat  destruction.  This  especially 
affects  the  continued  existence  of  taxa 
with  limited  numbers  and/or  narrow 
ranges,  such  as  Cyanea  asarifolia. 


Delissea  rhytidosperma.  Lysimachia 
filifolia,  Schiedea  spergulina  var. 
leiopoda,  and  Solanum  sandwicensis 
(CPC  1990;  HHP  1991b2;  HPCC  1990gl 
1990g2;  T.  Flynn  and  W.L.  Wagner, 
pers.  comms,,  1991;  D.  Lorence  et  al..  in 
litt.,  1991).  Individuals  of  other  species, 
such  as  Hedyotis  cookiana  and 
Cyrtandra  limahuliensis.  are  potentially 
threatened  by  substrate  loss.  This 
process  is  often  exacerbated  by  human 
disturbance  and  land  use  practices  (see 
Factor  A). 

In  November  1982,  Hurricane  Iwa 
struck  the  Hawaiian  Islands  and  caused 
extensive  damage,  especially  on  the 
island  of  Kauai.  Many  forest  trees  were 
destroyed,  opening  the  canopy  and. 
thus,  allowing  the  invasion  of  light- 
loving  ahen  plants.  These  plants  are  a 
threat  to  the  continued  existence  of 
many  of  the  taxa  in  this  rule.  Hurricane 
Iniki  hit  the  island  of  Kauai  in 
September  1992  and  caused  significant 
damage  to  rare  plant  populations  on  that 
island.  Populations  of  at  least  four  taxa 
in  this  rule  were  seriously  damaged  by 
this  hurricane,  Cyanea  asarifolia, 
Brighamia  insignis,  Lysimachia  filifolia, 
and  Delissea  rhytidosperma.  Damage  by 
additional  hurricanes  could  further 
decrease  the  already  reduced  habitat  of 
all  24  taxa. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  fac^  by 
these  taxa  in  determining  to  make  this 
rule  final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  21  of  these 
plant  taxa  as  endangered,  Brighamia 
insignis  ('olulu),  Cyanea  asarifolia 
(haha).  Delissea  rhytidosperma  (no 
common  name  (NCN)),  Diellia  pallida 
(NCN),  Exocarpos  luteolus  (heau), 
Hedyotis  cookiana  ('awiwi).  Hibiscus 
clayi  (Clay's  hibiscus).  Lipochaeta 
fauriei  (nehe),  Lipochaeta  micrantha 
(nehe),  Lipochaeta  waimeaensis  (nehe). 
Lysimachia  filifolia  (NCN).  Melicope 
haupuensis  (alani).  Melicope  knudsenii 
(alani).  Melicope  pallida  (alani). 
Melicope  quadrangularis  (alani), 
Munroidendron  racemosum  (NCN). 
Nothocestrum  peltatum  Caiea). 
Phyllostegia  waimeae  (NCN),  Pteralyxia 
kauaiensis  (kaulu).  Schiedea  spergulina 
var.  leiopoda  (NCN).  and  Solanum 
sandwicense  (popolo'aiakeakua).  The 
preferred  action  for  the  remaining  three 
plant  taxa  is  to  Ust  them  as  threatened, 
Cyrtandra  limahuliensis  (ha 'i wale). 
Peucedanum  sandwicense  (makou).  and 
Schiedea  spergulina  var.  spergulina 
(NCN).  Nineteen  of  the  taxa  determined 
to  be  endangered  either  number  no  more 
than  100  individuals  or  are  known  from 
5  or  fewer  populations.  Small 
population  size  and  limited  distribution 
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make  these  taxa  particularly  vulnerable 
to  extinction  and/or  reduced 
reproductive  vigor  from  stochastic 
events.  The  21  taxa  are  threatened  by  1 
or  more  of  the  following:  Habitat 
degradation  and/or  predation  by  feral 
goats,  feral  cattle,  feral  pigs.  rats,  and 
deer;  competition  from  alien  plants; 
natural  disaster;  human  impacts;  and 
lack  of  legal  protection  or  difficulty  in 
enforcing  laws  that  are  already  in  effect. 
Because  these  21  taxa  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act. 

Populations  of  three  taxa  (Cyiiandra 
limahuliensis,  Peucedanum 
sandwicense,  and  Schiedea  spergulina 
var.  spergulina)  are  threatened  to  some 
degree  by  fire,  competition  with  alien 
plant  taxa.  and  predation  by  feral 
animals.  The  widespread  distribution  of 
populations  and  total  number  of 
individuals  reduces  the  likelihood  that 
these  taxa  will  become  extinct  in  the 
near  future.  For  these  reasons,  these  taxa 
are  not  now  in  immediate  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges.  However. 
Cyrtandra  limahuliensis,  Peucedanum 
sandwicense,  and  Schiedea  spergulina 
var.  spergulina  are  likely  to  become 
endangered  in  the  foreseeable  future  if 
these  threats  are  not  curtailed.  As  a 
result,  Cyrtandra  limahuliensis. 
Peucedanum  sandwicense,  and 
Schiedea  spergulina  var.  spergulina  fit 
the  definition  of  threatened  species  as 
defined  in  the  Act. 

Critical  habitat  is  not  being  designated 
for  the  24  taxa  included  in  this  rule,  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  taxa  is  listed.  The  Service  finds 
that  designation  of  critical  habitat  is  not 
presently  prudent  for  these  species.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  the  species  face  numerous 
anthropogenic  threats.  The  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register, 
as  required  for  the  designation  of  critical 
habitat,  would  increase  the  degree  of 
threat  to  these  plants  fi-om  take  or 
vandalism  and,  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of 
these  species  under  the  Act  publicizes 
the  rarity  of  the  plants  and.  Uius,  can 
mhke  these  plants  attractive  to 
researchers,  ciuiosity  seekers,  or 


collec  ors  of  rare  plants.  All  involved 
partiei ;  and  the  major  landowners  have 
been  i  otified  of  the  importance  of 
protec  Ling  the  habitat  of  these  species. 
Protec  tion  of  the  habitat  of  the  species 
will  b !  addressed  through  the  recovery 
procei  s  and  through  the  section  7 
consu  tation  process.  There  is  only  one 
Feder  il  activity  within  the  currently 
knowi  L  habitats  of  these  plants.  One 
specie  s  is  located  on  land  owned  by  the 
£)epar  xnent  of  Hawaiian  Home  Lands 
and  is  currently  imder  a  cooperative 
manaj  ement  agreement  with  the 
Natioi  lal  Park  Service  in  Kalaupapa 
Natioi  lal  Historical  Park  on  the  island  of 
Molol  ai.  As  protection  of  the  species  is 
now  u  nder  the  jurisdiction  of  the 
Natioi  lal  Park  Service.  Federal  laws 
protec  t  all  plants  in  the  park  from 
dama;  e  or  removal.  Therefore,  the 
Servi(  e  finds  that  designation  of  critical 
habita  t  for  these  species  is  not  prudent 
at  this  time,  because  such  designation 
wouh  increase  the  degree  of  threat  from 
vandj  ism,  collecting,  or  other  hiunan 
activi  ies  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 

Avail  ible  Conservation  Measures 

Conservation  measures  provided  to 
specids  listed  as  endangered  or 
threat  ^ned  under  the  Endangered 
Speci  !s  Act  include  recognition, 
recovi  sry  actions,  requirements  for 
Fedei  il  protection,  and  prohibitions 
again  t  certain  activities.  Recognition 
throu  ;h  listing  encourages  and  results 
in  coi  servation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
indiv  duals.  The  Endangered  Species 
Act  p  ■ovides  for  possible  land 
acqui  lition  and  cooperation  with  the 
State  ind  requires  that  recovery  actions 
be  cai  ried  out  for  all  listed  species.  The 
prote  tion  required  of  Federal  agencies 
and  t  le  prohibitions  against  certain 
activi  ies  involving  listed  plants  are 
discu  >sed.  in  part,  below. 

Sec  ion  7(a)  of  the  Act.  as  amended, 
requi:  es  Federal  agencies  to  evaluate 
their  ictions  with  respect  to  any  species 
that  il  proposed  or  listed  as  endangered 
or  thi  iatened  and  with  respect  to  its 
cnitic  il  habitat,  if  any  is  being 
desig  lated.  Regulations  implementing 
this  il  iteragency  c(K>peration  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  J  ection  7(a)(2)  of  the  Act  requires 
Fedei  al  agencies  to  insure  that  activities 
they  I  uthorize,  fund,  or  carry  out  are  not 
likelj  to  jeopardize  the  continued 
existi  nee  of  a  listed  species  or  to 
destr  ly  or  adversely  modify  its  critical 
habit  it.  If  a  Federal  action  may  affect  a 
listec  species  or  its  critical  habitat,  the 
respo  isible  Federal  agency  must  enter 
into  ft>rmal  consultation  with  the 
Servi  :e.  One  population  of  Peucedanum 


sandwicense  is  located  in  Kalaupapa 
Nationed  Historical  Park.  Laws  relating 
to  national  parks  prohibit  damage  or 
removal  of  any  plants  growing  in  the 
parks.  There  are  no  othier  known  Federal 
activities  that  cx:cur  within  the  present 
known  habitat  of  these  24  plant  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plants 
and  17.71  and  17.72  for  threatened 
plants  not  covered  by  a  special  rule,  set 
forth  a  series  of  prohibitions  and 
exceptions  that  apply  to  listed  plant 
species.  With  respect  to  the  24  plant 
species  listed  as  endangered  or 
threatened  in  this  rule,  the  prohibitions 
of  section  g(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  or  17.71. 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Seeds  from 
cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  Se<:tion  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  specnes.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  common  in 
cultivation  or  in  the  wild. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Permits  Branch,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (503/231- 
6241;  FAX  503-231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
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Policy  Act  of  1969,  need  not  be 
prepared  in  connecrtion  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Fart  1 7 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9»- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  famiUes  indic:ated.  to 
the  List  of  Endangered  and  Threatened 
Plants: 

S  17.12    Endangsred  and  ttireatened  plants. 

•        •        •        •        • 

(h)-  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


When  listed       Criticat  hat)(tat       Special  rules 


Apiaceae — Parsley  family: 

•  •  •  . 

Peucedanum  sandwicense Makou U.S.A.  (HI) T 

Apocynaceae— Dogbane  family: 

* 

Pteralyxia  kaualensis  Kaulu U.S.A.  (HI) E 


530 


Araliaceae — Ginseng  family: 
Munroidendron  racemosum 


None ...„    U.SA  (HI) E 


530  « NA 


530 


Aspleniaceae — Spieenwort  family: 


Diellia  pallida None  , 

Asteraceae — As\er  family: 

Upochaeta  fauriei Nehe  . 

Upochaeta  micrantha Nehe  . 

Upochaeta  waimeaensis Nehe  . 

Campanulaceae — Bellftower  family: 

Brigharna  insignis 'Olulu 

Cyanea  asarHdia  Haha  . 

Delissea  rhytidosperma None  . 


U.SJV.  (HI) E 


530 


U.S.A.  (HI) E 

U.S.A.  (HI) E 

U.SA.  (HI) E 


U.S.A.  (HI) E 

U.SA  (HI) ......     E 

U.S.A.  (HI) E 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


530 


530 


530 


NA 


NA 


NA 


..     NA 


NA 


NA 


530 


530 


530 


NA 


NA 


NA  ... 


NA 


NA 


NA 


9328  Federal  Register  /  Vol.  59,  No 


SpGCIBS 


Scientific  name 


Ckxnmon  nam  s 


Caryophyilaceae — Pink  family: 


Schiedea  spergiMna  var.  leiopoda    None 


Schiedea        spergulina        var.    None 
spefgulina. 


Gesneriaceae — African  Violet  family: 

•                               •  • 

Cyrtandra  limahuliensis Ha'iwale 

Lamiaceae — Mint  family: 

•  •  • 

Phyllostegia  waimeae ^tone 


Malvaceae — Mallow  family: 

•  •  • 

Hibiscus  clayj Clay's  hlbisci*     U.S.A.  (HI) E 


Primulaceae — Primrose  family: 


Lysimachia  filifolia  None 


Rubiaceae — Coffee  family: 


Hedyotis  cookiana 'Awiwi J..    U.S.A.  (HI) E 

•  •  • 

Rutaceae — Citnjs  family: 


Melicope  haupuensis  Alani  

*                                                                    •  • 

Melicope  knudsenii Alani  

Melicope  pallida Alani  

Melicope  quadrangulahs Alani  

•  •  • 
Santalaceae — Sandalwood  family: 

•  •  • 
Exocarpos  luteolus Heau 

Solanaceae — Nightshade  family: 


Nothocestrum  peltatum 'Aiea ,.  ..    U.S.A.  (HI) E 


Sdanum  sandwicense 


Popoto 
'aiakeakua 
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Historic  range  Status  When  listed       Critical  habitat      Special  rules 


U.S.A.  (HI) E 


U.S.A.  (HI) T 


U  S.A.  (HI) T 


USA.  (HI) E 


U.S.A.  (HI) E 


U.S.A.  (HO E  ... 

U.S.A.  (HI) E  ... 

U.S.A.  (HI)  ......  E  .. 

U.S.A.  (HI) E  .. 

U.S.A.  (HI) E  .. 


U.S.A.  (HI) 


530 


530 


530 


530 


530 


530 


530 


530 


530 


530 


530 


530 


530 


530 


NA 


NA 


1^ 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
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Dated:  February  10. 1994. 
MollielLBeattie,  * 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc  94-4038  Filed  2-24-94: 8:45  ami 
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Development 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


Administrative  Guidelines;  Limitations  on 
Combining  Low  income  Housing  Tax 
Credits  With  HUD  and  Other  Government 
Assistance;  Notice 
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Federal  Register  /  Vol 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-«4-3722:  FR-3334-N-01] 

Administrative  Guidelines;  Limitations 
on  Combining  Low  Income  Housing 
Tax  Credits  With  HUD  and  Other 
Government  Assistance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Administrative 
Guidelines  to  be  Applied  in 
Implementing  the  Requirements  of 
Section  911  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  '92).  (42  U.S.C.  3545  note)  and 
Section  102  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (HRA  '89),  (42 
U.S.C.  3545). 

SUMMARY:  This  dociunent  sets  forth  the 
Administrative  Guidelines  which 
qualified  Housing  Credit  Agencies 
(HCAs),  as  defined  under  Section  42  of 
the  Internal  Revenue  Code  of  1986,  must 
follow  in  implementing  the 
requirements  of  Section  911  of  HCDA 
'92.  HUD  Field  Offices  will  also  follow 
these  Guidelines,  in  accordance  with 
HUD  instroctions,  which  will  be  made 
available  to  HUD  Field  Offices  at  the 
time  these  Guidelines  are  effective. 
These  Guidelines  were  designed  to 
ensure  that  participants  in  multifamily 
projects  do  not  receive  excessive 
compensation  by  combining  simdry 
HUD  Housing-administered  program 
assistance  with  assistance  from  other 
Federal,  State,  or  local  agencies  (Other 
Government  Assistance)  and/or  low 
income  housing  tax  credits  (LIHTCs). 
DATES:  Comment  due  date:  April  26, 
1994. 

Effective  Date:  February  25, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Coimsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  All 
comments  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions,  write  to  the  attention  of 
Helen  Dunlap,  Deputy  Assistant 
Secretary,  Multifamily  Housing 


Prog  "a: 


249! 


ams,  room  6106,  or  call  (202)  708- 
Flease  note  that  this  phone 
nuni)er  is  not  toll  free. 


SUPf^EMENTARY  INFORMATION:  This 
doci  ment  sets  forth  the  Administrative 
Gui<  elines  which  qualified  Housing 
Cre<  it  Agencies  (HCAs),  as  defined 
und(  r  Section  42  of  tlie  Internal 
Rev(  nue  Code  of  1986,  must  follow  in 
imp  smenting  the  requirements  of 
Sect  on  911  of  HCDA  '92.  HUD  Field 
Offii  es  will  also  follow  these 
Guic  elines.  in  accordance  with  HUD 
insti  Lictions,  which  will  be  made 
avai  able  to  HUD  Field  Offices  at  the 
time  these  Guidelines  are  effective. 
Thes  e  Guidelines  were  designed  to 
ensu  re  that  participants  in  multifamily 
proj(  cts  do  not  receive  excessive 
com  )ensation  by  combining  sundry 
HUI  Housing-administered  program 
assii  tance  with  assistance  from  other 
Fed(  ral.  State,  or  local  agencies  (Other 
Gov(  imment  Assistance)  and/or  low 
inco  ne  housing  tax  credits  (LIHTCs). 

HI  ID  Housing  assistance  includes  at 
leasl  the  following:  Project-Based 
Cert  ficates;  Mortgage  Insurance;  Capital 
Adv  mces;  Mortgage  Relief  (i.e..  Partial 
Pajri  lents  of  Claims);  HUD  Refinancing 
of  a  iUD-assisted  project;  Prepayment 
Plan  5  of  Action;  Section  8  Rent 
Incr  lases  or  Contracts  for  New  or 
Adcotional  Units;  Flexible  Subsidy; 
Fore  :losiu«.  Negotiated,  or  Competitive 
Sale  ►;  Section  8  Project-Based 
Cert  ficate  projects;  Section  8  Moderate 
Rehi  bilitation  and  Single  Room 
Occi  ipancy  Moderate  Rehabilitation  and 
any  )ther  HUD  Housing-approved 
Souj  ce  which  pays  for  what  these 
Gui<  eUnes  allow  as  a  project  Use.  See 
24  C  11 12.50  for  a  more  complete  Hst 
of  tj|>es  of  HUD  assistance,  and  24  CFR 
12.3e  for  aggregate  amounts  which 
necassitate  applicant  disclosure. 

Ol  her  Government  Assistance 
incli  ides  at  least  the  following:  Grants/ 
Loai  s  from  a  Federal,  State,  or  Local 
soui  ze:  Low  Income  Housing  Tax 
Cre(  its  (LIHTCs)  or  Historic  Tax  Credits 
rece  ved  from  a  Housing  Credit  Agency 
(HC  i);  Tax-Exempt  Bond  Financing 
rece  ved  from  a  Housing  Finance 
Agei  icy,  with  or  without  tax  credits; 
Stati  Housing  Tax  Credits- received  in 
connection  with  the  project;  and  any 
other  governmental  Source  which  pays 
for  a  ilowable  project  Uses.  Other 
Gov  smment  Assistance  is  defined  as 
"an;  loan,  grant,  guarantee,  insurance, 
pay]  lent,  rebate,  subsidy,  credit,  tax 
ben«  fit,  or  any  other  form  of  direct  or 
indi  "ect  assistance  from  the  Federal 
Gov  imment,  a  State,  or  a  unit  of  general 
loca  government,  or  any  agency  or 
inst  umentality  thereof."  24  CFR  12.30 


These  Guidelines  also  advise 
qualified  HCAs  having  tax  credit 
allocation  authority  of  how  they  may 
fulfill  section  911,  HCDA  '92 
requirements  to  carry  out  the 
responsibihties  of  Section  102(d)  of  the 
HUD  Reform  Act  for  projects  receiving 
HUD-housing  assistance  and  receiving 
or  allocated  LIHTCs  by  certifying  that 
the  sum  total  of  all  assistance  awarded 
to  an  individual  project  "shall  not  be 
any  more  than  is  necessary  to  provide 
affordable  housing."  The  GuideUnes 
should  make  the  subsidy  layering 
review  process  more  efficient  for 
housing  industry  participants  who  rely 
on  the  LIHTC,  combined  with  HUD  and 
possibly  other  forms  of  Other 
Government  Assistance,  to  produce  low 
income  housing.  Readers  may  note  that 
the  primary  emphasis  throughout  this 
publication  is  on  HUD  mortgage 
insurance  and  HCA  UHTC  assistance. 
However,  combination  of  these  and 
other  forms  of  HUD  Housing- 
administered  and  Other  Government 
Assistance  is  possible,  and  is  also 
subject  to  the  same  limitations 
discussed  herein,  as  administered  in 
conjunction  with  HUD's  Instructions.  In 
accordance  with  section  911,  however. 
HCAs  can  only  perform  the  subsidy 
layering  function  for  projects  that  are  at 
least  receiving  HUD  housing  assistance 
and  are  receiving  or  allocated  a  UHTC. 
Below  are  relevant  dates  and  HUD 
contacts,  followed  by  the  Procediiral 
Description,  Guideline  Standards. 
Glossary,  and  related  Attachments. 

The  Office  of  Housing  currently 
applies  previously  published  Guidelines 
(See  Federal  Regi^er  dated  April  9. 
1991  at  56  FR  14436)  and  other 
instructions  to  project  submissions 
received  as  of  this  date.  Section  911  of 
HCDA  '92  provides  that  for  projects 
receiving  HUD  assistance  and  receiving 
or  allocated  LIHTCs,  HCAs  may  perform 
the  subsidy  layering  review  function 
originally  assigned  to  HUD  under 
section  102  of  HRA  '89  (42  U.S.C.  3545) 
provided  they  certify  to  HUD  that  they 
will  properly  apply  the  Guidelines 
whicti  HUD  establishes.  HCAs  must  also 
certify  pursuant  to  Guidelines 
established  for  section  911 
implementation  that  the  total  assistance 
provided  to  any  one  project  is  not  more 
than  is  necessary  to  provide  affordable 
housing.  This  publication  establishes 
such  Guidelines  effective  immediately. 

HUD  will  follow  these  Guidelines  (or 
LIHTC  projects  in  cases  where  an  HCA 
has  not  been  delegated  section  911 
authority  or  where  an  HCA  has  had  its 
section  911  authority  revoked  by  HUD. 
HUD  has  reserved  until  this  time     . 
implementation  of  its  regulations  at  24 
CFR  part  12.  subpart  D  (as  well  as 


implementation  of  conforming  changes 
made  to  HUD's  program  regulations)  for 
subsidy  layering  review  of  Non-LIHTC 
projects  imder  Section  102  of  HRA  '89. 
These  regulations  are  now  fully  effective 
by  publication  of  these  Guidelines  for 
all  forms  of  Other  Government 
Assistance  combined  with  HUD 
assistance.  These  GuideUnes  are 
immediately  effective  and  supersede 
HUD's  previously  published  notices, 
memoranda,  and  Administrative 
Guidelines  relating  to  tax  credits  and 
subsidy  layering. 

For  cases  involving  FHA  mortgage 
insiuBnce,  only  projects  which  have  not 
reached  final  endorsement  may  be 
reviewed  by  HCAs  pursuant  to  Section 
911  of  HCDA  '92  and  in  accordance 
with  these  Guidelines.  If  the  Sponsor 
submitted  Attachment  #4,  Form  HUI>- 
2880,  "Applicant/Recipient  Disclosure/ 
Update  Form."  to  HUD  with  its 
mortgage  insurance  application  and 
indicated  no  intention  to  apply  for  or 
receive  LIHTCs.  and  the  appfication  has 
been  processed  through  to  a 
commitment  as  of  this  date,  and  the 
Sponsor  now  submits  Form  HUI>-2880 
revisions  indicating  application  for  or 
receipt  of  LIHTCs,  then  a  "significant 
deviation"  from  the  Form  HUD-92013, 
"Application  for  Multifamily  Housing 
Project,"  is  proposed,  and  new 
processing  fees  are  required  (See 
Procedural  Description  below  for  cases 
processed  hereafter  indicating 
apphcation  for  or  receipt  of  LIHTCs). 

As  noted,  instructions  detailing  HUD 
responsibilities  for  monitoring  HCA 
subsidy  layering  review  activities,  and 
also  for  performing  section  102 
responsibilities  in  cases  where  HCAs 
cannot  or  elect  not  to,  will  be  effective 
and  applied  by  the  Field  Office  at  the 
time  of  publication  of  this  notice. 

HUD  will  consider  public  comments 
on  these  Guidelines,  and  make  a  final 
revision  effective  by  publication 
following  the  60-day  comment  period. 
Thereafter,  HUD  may  annually  review 
numerical  standards  throughout  these 
Guidelines,  or  more  frequently  as 
market  conditions  dictate,  and  make  any 
adjustments  deemed  necessary. 

The  Office  of  Public  and  Indian 
Housing  (PIH)  will  be  publishing  a 
separate  set  of  guidelines  which  will 
apply  to  Section  8  Moderate 
RehabiUtation  projects  developed  under 
24  CFR  part  882.  subparts  D  and  E,  and 
the  Project  Based  Certificate  projects 
developed  under  part  882,  subpart  G. 
However,  until  such  time  as  PM's 
guidelines  are  published,  these 
guidelines  will  be  used  to  determine 
necessary  assistance  when  reviewing  tax 
credit  proposals  related  to  the  Section  8 
Moderate  Rehabilitation  and  Project 
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Based  Certificate  programs.  For  more 
information,  please  contact  G.  DeWayne 
Kimbrough,  Rental  Assistance  Division. 
Office  of  Assisted  Housing,  PIH,  (202) 
708-7424;  TDD:  (202)  708-0850. 

The  Office  of  Special  Needs 
Assistance  Programs  (SNAPS),  of  the 
Office  of  Community  Planning  and 
Development,  will  issue  its  own  set  of 
guidehnes,  tailored  to  its  individual 
programs.  Until  that  time,  subsidy 
layering  reviews  for  the  Section  8 
Moderate  RehabiUtation  SRO  program 
will  continue  to  be  conducted  at 
Headquarters.  For  these  reviews,  SNAPS 
will  generally  adopt  the  standards 
contained  in  the  Office  of  Housing's 
revised  guidelines  published  below.  For 
more  information,  please  contact  Mark 
R.  Johnston,  Deputy  Director,  SNAPS. 
(202)  708-4300;  TDD:  (202)  708-2565. 

Procedural  Description 

Intent  to  Participate 

An  interested  HCA  must  signal  to  the 
HUD  Field  Office  with  jurisdiction  (i.e.. 
the  appUcable  HUD  Office  which 
performs  full  Multifamily  functions  for 
the  area)  its  intent  to  conduct  the 
Section  911  review  procedure  by 
sending  a  brief  letter,  executed  by  an 
authorized  official  of  the  HCA  informing 
HUD  that  it:  (1)  Has  reviewed  Section 
911  and  these  Administrative 
Guidelines;  and  (2)  understands  its 
responsibilities  under  the  Section  911 
and  the  Guidelines;  and  (3)  certifies  that 
it  will  perform  the  Section  911  review 
process  in  accordance  with  all 
Statutory,  Regulatory,  and  GuideUne 
requirements. 

An  individual  HCA's  questions  or 
requests  for  clarification  relating  to 
Section  911  implementation  should  be 
addressed  to  HUD  Headquarters,  and 
should  be  answered  by  HUD  prior  to 
that  HCA's  notification  to  the  HUD 
Field  Office  of  its  intent  to  accept 
Section  911  authority.  Where  there  are 
no  outstanding  issues  affecting  an 
individual  HCA's  understanding  of  the 
GuideUnes,  and  in  all  States  or  areas 
where  a  qualified  HCA  having  tax  credit 
allocation  authority  has  so  notified  HUD 
of  its  intention  to  participate.  HUD  will 
delegate  the  authority  to  perform  the 
Section  911  review,  and  shall  confirm 
its  delegation  by  the  Field  Office's 
written  acknowledgement  to  the  HCA. 

This  means  that  for  all  projects 
receiving  or  allocated  tax  credits  as  well 
as  (where  present)  other  forms  of  other 
government  assistance,  combined  with 
some  form  of  HUD  assistance, 
participating  HCAJi  will  conduct  a 
subsidy  layering  review  to  determine 
whether  any  excess  subsidy  is  being 
provided.  Such  an  HCA  will  check 


allowable  Sources  against  allowable 
Uses,  and  reduce  the  subsidy  Source 
within  its  control— Le..  the  total  tax 
credit  allocation  amount — ^whenever 
necessary  to  balance  a  project's  Sources 
and  Uses  Statement.  If  an  HCA  is  unable 
to  award  the  full  amount  of  the  tax 
credits  requested  to  a  particular  project 
after  application  of  its  selection  criteria, 
or  because  only  limited  allocation 
authority  and  resources  exist,  then  the 
HCA  should  reflect  that  "Additional 
Eq  ity"  is  required  of  the  Sponsor  on 
th<  Sources  and  Uses  Statement,  and 
als  J  indicate  this  on  the  Attachment  #1 
Certification  provided  to  HUD.  Note: 
Tutjse  are  the  two  primary  Unes  of 
Attachment  #2.  Required  Format- 
Section  221  Sources  and  Uses  Statement 
or  #3,  Required  Format— Section  223(f) 
Sources  and  Uses  Statement,  as 
applicable,  which  require  HCA  analysis 
and  input  for  mortgage  insurance  cases. 
Other  "Uses"  lines  appearing  near  the 
bottom  of  the  Statement  which  are 
payable  by  Sources  other  than  HUD 
mortgage  insurance  may,  however,  also 
require  some  analysis  and  calculation. 

HUD  Field  Offices  will  perform 
Section  102  subsidy  layering  review 
functions  using  HUD  Instructions  for  all 
projects  located  in  states  or  areas  where 
the  HCA  having  allocation  authority  has 
declined  to  accept  Section  911 
authority,  has  not  registered  its  intent 
with  HUD  and  been  delegated  the 
Section  911  authority  by  HUD,  as 
described, above,  or  has  been  revoked  by 
HUD  for  non-compliance  with  the 
Statute  or  implementing  GuideUnes  and 
instructions. 

Typical  Sequence  of  Events 

Sponsors  wishing  to  combine  HUD 
assistance  and  HCA  tax  credit  assistance 
are  encouraged  to  initially  apply  to 
HUD.  Attachment  #4,  Form  HUD-2880, 
must  accompany  all  applications. 
Generally,  applicants  should  know  the 
level  of  approved  HUD  assistance  before 
applying  to  the  HCA  for  tax  credit 
assistance;  otherwise,  the  HCA's 
determination  of  the  necessary 
allocation  amount  and  its  Section  911 
responsibihties  will  have  to  be  repeated. 
HCAs  may  wish  to  consider  this  policy 
for  projects  combining  HUD  mortgage 
insurance  and  HCA  LIHTC  assistance: 
that  onlv  those  which  have  already 
received  a  HUD  commitment  may  apply 
for  a  tax  credit  allocation  (But  see 
Attachment  #8  caveats  and  exceptions 
to  the  general  sequential  order  and  such 
a  policy  for  other  forms  of  HUD 
assistance). 

In  all  cases.  HUD  will  process 
applications  in  accordance  with  the 
appUcable  program's  outstanding 
Handbook  procedures  and  instructions. 


For  example.  Section  221  new 
construction  or  substantial 
rehabilitation  mortgage  insurance 
applications  will  be  completely 
processed  in  accordance  with  an 
assumed  level  of  "set-aside"  units  (See 
Attachments  #4  and  #5),  where  either 
tax  credits  will  be  sought  or  a 
reservaticHi  has  been  obtained.  HUD  will 
make  its  best  efforts,  with  all  available 
qualified  staff,  to  process  assistance 
requests  in  a  timely  manner.  HUD  will 
also  qualify  its  mortgage  commitments, 
making  them  dependent  upon  HCA 
determinations  (See  HUD  Assistance 
Adjustment  below). 

Sponsors  which  have  received  a 
commitment  for  HUD  mortgage 
insurance  should  include  all  processing 
and  financing  details  in  their 
application  materials  to  an  HCA.  When 
LIHTC  applicants  are  able  to  show  an 
HCA  HUD'S  processing  details  and 
results — including  estimated  mortgage 
amounts,  replacement  costs,  and  cash 
requirements — the  HCA  will  be  in  a 
better  position  to  review  the  project's 
tax  creidit  requests  and  needs,  and  make 
an  appropriate  allocation  to  selected 
projects  in  accordance  with  its  own 
criteria. 

Initial  HCA  Allocations 

For  every  project  selected  to  receive 
HCA  tax  credit  assistance  combined 
with  HUD  assistance,  HCAs  must 
establish  a  Net  Syndication  Proceeds 
Estimate  on  a  case-by-case  basis  (See 
Glossary  definition).  The  Net  estimate 
used  must  be  no  greater  than  is 
necessary  to  balance  the  Sources  and 
Uses  Statement. 

Therefore,  an  HCA  may  wish  to  work 
in  reverse,  completing  the  Uses  portion 
of  the  Statement,  and  the  known  other 
Sources,  before  establishing  the  Net 
Syndication  Proceeds  "gap  filler" 
needed. 

The  HCA  may  add  to  this  Net 
Proceeds  amount  estimated  Syndication 
and  Bridge  Loan  Expenses  to  "build  up" 
to  an  estimated  sum  of  the  total 
allocation  needed.  The  simi  total 
allocation  estimated  to  be  necessary  in 
Uiese  cases  may  be  less  than  the  amount 
the  HCA  otherwise  generally  estimates 
based  on  the  applicable  credit 
percentage  and  eligible  project  costs. 
The  HCA  may  reconcile  the  difference 
(alter  the  estimated  allocation 
necessary)  by  either  lowering  the  credit 
percentage,  or,  by  lowering  the  number 
of  units  eligible  for  the  credit.  Generally, 
HCAs  should  reduce  the  credit 
percentage  for  such  projects,  because  a 
reduction  in  the  nimiber  of  eUgible  units 
affects  the  unit  set-aside  percentage, 
and,  the  net  estimate  of  what  investors 
of  the  syndication  would  pay,  creating 


circu  ar  recalculation  problems. 
Low(  ring  the  number  of  eligible  units 
whic  1  HUD  has  initially  a^«ed  are 
mark  stable  should  be  avoided  unless 
the  1-  CA  projects  absorption  difficulties 
HUD  did  not  recognize  earlier  in 
proa  ssing. 

HC  As  should  also  use  past 
synd  cation  data  and  current  market  and 
indui  itry  sources  of  data  to  assist  them 
in  de  :ermining  accurate  Net  Syndication 
Proc(  eds  Estimates  and  necessary 
alloc  ition  amounts  for  an  individual 
proje  ct.  However  the  HCA  chooses  to 
anal]  ze  the  problem  and  estimate  Net 
proc  eds,  where  the  initial  estimation  of 
Net  i  yndication  Proceeds  indicates  that 
total  Sources  exceed  total  Uses, 
estin  ated  necessary  allocations  should 
be  re  iuced  proportionately  and 
comi  nensuiately  to  balance  the 
State  ment  prior  to  making  actual 
alloc  ition  awards  to,  and  executing 
alloc  ition  agreements  with,  the 
Spot  sor. 

H(  As  should  assiune  that  the  Sponsor 
retai  is  no  more  than  a  1-5  percent 
ownni  (rship  in  the  project  pursuant  to  its 
Gen«  ral  Partnership  capacity  in  a 
syncmcation  to  Limited  Partners.  HCAs 
mus  examine  syndication  and 
parti  lership  documentation  to  determine 
wha  the  Sponsor's  interest  will  be. 
Whe  re  greater  than  a  5  percent 
own  jrship  interest  will  be  retained,  the 
HC^  must  assiune  a  Net  Syndication 
Proc  jeds  estimate  as  if  only  a  5  percent 
intei  est  was  being  retained.  Initial 
allo<  ation  determinations  shall  be 
con\  eyed  by  an  HCA  to  HUD  on 
Atta  ±ment  #2  or  #3  for  mortgage 
insu  'ance  cases,  along  with  an  initial 
Atta  ;hment  #1  Certification. 

Star  dards  and  Certification 

Tlere  are  basically  two  standards  the 
HC/  may  choose  to  apply  before 
mak  ng  its  Certification:  "Safe  Harbor" 
or  "i  "eiling."  If  all  applicable  Safe 
Har  or  standards  (See  Guideline 
Star  dards  below)  are  met,  the  allocation 
and  Section  911  Certification  are 
exc  isively  within  the  HCA's  authority 
to  n  ake  and  relay  to  HUD.  But  if  a  Safe 
Har  lor  standard  is  exceeded,  then  HCAs 
mus  t  submit  a  Special  Authority 
Req  lest,  together  with  supporting  data 
and  rationale  justifying  the  deviation  up 
to  a!  I  "Absolute  Ceiling"  amount,  to  the 
HCJ  .'s  Governing  Board  for  review  and 
app  oval  (or  Approving  Authority 
wh(  re  no  existing  Governing  Board 
ovei  sees  the  HCA).  The  Governing 
Boa  d  or  Approving  Authority  must 
con  luct  a  public  hearing  for  all  Special 
Aut  lority  Requests  prior  to  approval. 
The  Board  may  Approve  the  Request, 
Api  rove  the  Request  Subject  to 
Moi  ification,  or  Reject  the  Request. 


making  findings  by  signed  Resolution. 
After  the  Governing  EJoard  has  returned 
its  decision,  HCAs  shall  make 
adjustments  in  accordance  with  it, 
allocate  tax  credits  to  balance  the 
Sources  and  Uses  Statement,  make  its 
Section  911  Certification  to  HUD,  and 
forward  to  HUD  the  applicable  Sources 
and  Uses  Statement  and  Governing 
Board's  executed  Resolution  finding  to 
exceed  a  Safie  Harbor  Standard(s),  in 
cases  where  the  Governing  Board 
approves  the  Special  Authority  Request 
(with  or  without  modification)  to  exceed 
the  Safe  Harbor  Standard(s). 

Sponsor's  Additional  Equity 
Contributions 

Where  no  additional  allocation 
authority  exists  to  meet  estimated    ' 
allowable  project  Uses,  HCAs  should 
reflect  the  additional  equity  required  of 
the  Sponsor  to  balance  the  Sources  and 
Uses  Statement.  The  HCA  must  submit 
this  Statement  to  HUD  together  with  its 
Section  911  Certification  so  that  HUD 
may  determine  the  Sponsor's  ability  to 
meet  such  cash  requirements  prior  to 
initial  closing  for  mortgage  insurance 
cases,  or  contract  execution  for  all  other 
cases  involving  preliminary  HUD 
assistance  approval. 

HUD  Assistance  Adjustment 

If  a  project  does  not  receive  the 
allocation  anticipated  and  assumed  in 
HUD  processing  of  the  original 
request — for  example,  only  40  percent  of 
the  units  receive  tax  credits  and  are  set 
aside  for  low  income  use,  while  the 
HUD  processing  assumption  was  100 
percent — then  the  HCA  will  advise  HUD 
through  its  Attachment  #1,  Section  911 
Certification:  the  sponsor  must  submit 
an  updated  Attachment  #4,  Form  HUD- 
2880;  and  the  mortgagee  must  submit  an 
amended  Form  HUD-92013.  In  the  case 
of  a  lower  set  aside,  HUD  will  re- 
estimate  income  assuming  the  rents 
reflected  on  Line  1  of  Form  HUD- 
92264-T,  "Rent  Estimates  for  Low  or 
Moderate  Income  Units  in  Non  Section 
8  Projects  Involving  Tax  Exempt 
Financing  or  Low  Income  Housing  Tax 
Credits,"  Attachment  #5,  for  units  not 
being  set  aside.  This  Form  HUD-92013 
application  revision  does  not  constitute 
a  "significant  deviation,"  and  no  new 
fees  will  be  required. 

If  a  higher  set-aside  than  that  assiuned 
by  HUD  in  processing  is  awarded,  then 
HUD  will  similarly  re-estimate  income 
assuming  the  rents  reflected  on  Line  6 
of  Form  HUD-92264-T  for  the 
additional  rent  restricted  units. 
Operating  Expense  estimates  may  be 
affected  by  varying  set-aside 
assumptions.  Revised  set-aside 
assumfrtions  can  result  in  either  an 
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increase  or  a  decrease  in  the  maximum 
insurable  mortgage  depending  on 
whether  the  set-aside  proportion 
assumption  has  been  decreased  or 
increased,  and  the  effect  that  this  has  on 
rents  and  expenses.  More  significantly, 
projects  with  set-aside  assumptions 
different  from  those  initially  assumed 
by  HUD  may  be  subject  to  different 
overall  market  need  or  economic 
feasibility  conclusions. 

In  the  event  the  HCA  awards  more  or 
fewer  tax  credits  to  the  project  than 
amounts  originally  assumed  by  HUD  in 
processing,  HUD  may  revise  its  market 
need  analysis  and  conclusion.  HUD's 
market  need  analysis  should  assist 
HCAs  in  determining  whether,  and  to 
what  extent,  set-aside  assumptions  may 
be  changed  without  altering,  or  perhaps 
completely  eliminating,  HUD  mortgage 
insurance  assistance.  HUD's  Office  of 
Housing  Management  will  similarly 
determine  and  convey  in  preliminary 
approvals  whether  varying  set-aside 
proportions  can  be  acceptably  combined 
with  HUD  assistance  it  administers. 

HUD  will  reserve  the  right  in  its 
mortgage  insurance  commitments  to 
reconsider  all  underwriting  conclusions 
affected  by  changes  in  LIHTC 
assumptions.  For  example,  HUD  will 
recalculate  its  operating  deficit  estimate 
if  the  set-aside  proportion  changes,  and 
this  estimate  may  either  increase  or 
decrease  depending  on  the  relative 
absorption  rates  and  rent  and  expense 
levels  of  market  and  unsubsidized  rent- 
restricted  units.  Working  Capital 
requirements  may  change.  Where  fewer 
tax  credits  are  awarded,  HUD  will  gauge 
the  effect  on  immet  cash  requirements. 
In  short,  these  caveats  mean  that  the 
commitments  issued  in  conjtmction 
with  this  procedure  will  be  highly 
qualified.  EMAS  or  Valuation 
recommendations  to  reject  revised 
applications  due  to  lack  of  market  need, 
or  Mortgage  Credit  rejection 
recommendations  on  the  basis  of  unmet 
cash  requirements,  must  be  anticipated 
by  Sponsors.  HUD  may  unilaterally 
modify  commitment  terms,  or  cancel  its 
commitment  altogether,  if  original  HUD 
processing  assumptions  associated  with 
LIHTCs  subsequently  change. 

Allocation  Adjustments 

HCAs  must  advise  HUD  of  any 
adjustments  made  to  its  initial 
allocation  in  a  timely  maimer.  HUD 
must  advise  HCAs  of  any  changes  in 
estimated  project  uses  or  HUD 
controlled  assistance  also  in  a  timely 
maimer.  For  example,  positive 
construction  change-orders,  occurring 
during  construction  and  approved  by 
HUD.  may  change  estimated  project 
uses.  Similarly.  HUD's  mortgage  amount 


is  subject  to  change  at  cost  certification. 
Therefore.  HUD  must  transmit  the 
results  of  its  cost  certification  procedure 
to  HCAs  in  a  timely  manner  so  that 
HCAs  may  complete  the  final  review. 

An  HCA  must  submit  a  final  Section 
911  Certification  and  balanced  Sources 
and  Uses  Statement  after  HUD's  cost 
certification  procedure  is  completed. 
Thus,  the  HCA's  third  and  final  stage  of 
review  at  placement  in  service  will  be 
delayed  until  cost  certification  results 
have  been  received  from  HUD. 
Subsequent  to  the  placement  in  service 
date  of  any  of  the  project's  units  or 
HUD's  final  endorsement  date, 
whichever  occurs  first,  the  HCA  may 
not  revise  the  rent  restricted  unit  set- 
aside  proportion  without  the  HUD  Field 
Office's  prior  approval. 

HUD  Monitoring 

As  discussed  above,  HCAs  must 
submit  Section  911  Certifications  and 
Sources  and  Uses  Statements  for  all 
projects  to  HUD  Field  Offices.  HCAs 
must  allow  designated  HUD  personnel, 
including  the  Office  of  Inspector 
General,  access  to  all  HCA  Section  911 
subsidy  layering  records  and  on-site 
inspection  of  the  same.  HUD  Field 
Offices  will,  in  accordance  with 
instructions  issued  to  them,  monitor  for 
Guideline  compliance,  correspond  with 
HCAs  concerning  any  review 
deficiencies,  and  make  determinations 
regarding  the  HCA's  Section  911 
authority  to  continue  performing 
subsidy  layering  reviews.  HCAs  may 
appeal  Field  Office  determinations  to 
revoke  Section  911  authority  to 
Headquarters.  Similarly,  any  cases 
involving  deficiencies  in  HCA 
Governing  Board  decisions  may  be 
appealed  to  Headquarters  for  final 
determination. 


Guideline  Standards 

Separate  Standards  Appear  Below 

If  all  Safe  Harbor  standards  are  met, 
the  HCA  may  make  its  tax  credit 
allocation  and  Section  911  Certification, 
and  directly  submit  these  and  the 
Sources  and  Uses  Statement  to  HUD. 
But  if  any  Safe  Harbor  standard  is 
exceeded,  HCAs  must  submit  Special 
Authority  Requests  to  the  HCA 
Governing  Board  as  outlined  above. 

Applicability  Exceptions 

An  HCA  may  grant  a  limited  number 
of  exceptions  to  the  standards 
referenced  below,  i.e.,  it  may  exclude 
the  greater  of  either  5  individual 
projects  or  10  percent  of  the  total 
niunber  of  projects  which  the  standards 
apply  to  in  a  single  calendar  year  bom 
any  or  all  of  the  standards  below.  These 


exceptions  should  be  granted  in  a 
consistent  maimer  {i.e.,  that  in  granting 
exceptions  projects  with  similar 
characteristics  shall  be  treated 
consistently).  Also,  there  should  be  a 
rational  basis  to  support  any  project 
being  excepted  fit)m  Guideline 
Standards,  while  another  is  not.  All 
exceptions  must  be  approved  by  the 
HCA  Governing  Board  under  the 
procedures  previously  described  for 
Special  Authority  Requests.  For 
example,  a  small  project  of  5-20  units 
may  receive  a  Builder's  Profit  of  greater 
than  6  percent  as  one  exceptional  case, 
if  approved  by  the  Board. 

As  another  example,  a  project-located 
in  a  qualified  census  tract  may  receive 
a  Developer's  Fee  of  greater  than  15 
percent  and  may  incur  Syndication 
Expenses  for  private  placement  of 
greater  than  12  percent  of  gross 
proceeds  as  a  second  exceptional  case. 
Additionally,  for  these  cases,  the  HCA 
will  determine  that  the  amount  of  equity 
capital  and  the  project  costs  satisfy  the 
mandates  in  section  911(b)  of  the  HCDA 
'92. 

1.  Builder's  Profit 


Safe  Harbor  Standard 

Where  there  is  no  Identity-of-Interest 
(See  Glossary)  between  the  Builder  and 
the  Sponsor/Developer,  the  Builder's 
Profit  may  not  exceed  HUD's  estimate 
reflected  on  Line  G44  of  Form  HUD- 
92264,  "Rental  Housing  Project  Income 
Analysis  and  Appraisal."  Where  there  is 
an  Identity-of-Interest,  the  combined 
Builder's  Profit  and  Sponsor's  Profit/ 
Developer's  Fee  is  limited  to  BSPRA,  as 
reflected  on  Line  G68.  Such  allowances 
may  be  reflected  by  the  HCA  on  the 
Mortgageable  Replacement  Cost  Uses 
portion  of  the  Sources  and  Uses 
Statement.  Alternatively,  HCAs  may 
reflect  no  Builder's  Profit  or  BSPRA  on 
the  Mortgageable  Uses  portion  of  the 
Statement,  and  may  instead  reflect  up  to 
4  percent  of  Total  Development  Costs 
(See  Glossary)  under  the  Non- 
Mortgageable  Uses  portion  of  the 
Statement. 

Ceiling  Standard 

Following  the  alternative  funding 
pattern  above,  the  HCA  may  reflect 
Builder's  Profit  of  up  to  6  percent  of 
Total  Development  Costs  under  the 
Non-Mortgageable  Uses  portion  of  the 
Statement  where  approved  by  the 
Governing  Board  or  Approving 
Authority. 

Notr.  The  Safe  Harbor  and  Ceiling 
Alternatively-funded  Standards  may  he 
raised  from  the  4  and  6  percent  levels,  if  the 
HUD  Field  Office  having  jurisdiction 
approves  of  an  increase,  and  establishes  new 
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Safe  Harbor  and  Ceiling  Alternative 
percentages  for  a  defined  area. 

2.  Sponsor's  Profit/  Developer's  Fee 

Safe  Harbor  Standard 

Where  there  is  no  Identity-of-Interest 
(See  Glossary)  between  the  Sponsor/ 
Developer  and  the  Builder,  SPRA  will 
be  recogni2ed  as  a  limitation  by  HUD  in 
Section  221  mortgage  insurance 
application  processing,  and  may  be 
transferred  by  HCAs  to  the  Mortgageable 
Replacement  Cost  Uses  portion  of  the 
Sources  and  Uses  Statement  (See 
Attachment  #2).  Where  there  is  an 
Identity-of-Interest,  BSPRA  will  be 
recognized  as  the  Safe  Harbor  standard 
limitation  for  the  combined  Builder's 
Profit  and  Developer's  fee,  and  may  be 
reflected  on  the  Mortgageable 
Replacement  Cost  Uses  portion  of  the 
Statement.  Alternatively,  HCAs  may 
reflect  no  BSPRA/SPRA  on  the 
Mortgageable  Replacement  Cost  Uses 
portion  of  the  Statement,  and  may 
instead  reflect  up  to  10  percent  of  Total 
Development  Cost  under  the  Non- 
Mortgageable  Uses  portion  of  the 
Statement. 

Ceiling  Standard 

Following  the  alternative  funding 
pattern  above,  the  HCA  may  reflect 
Developer's  Fees  of  up  to  15  percent  of 
Total  Development  Costs  under  the 
Non-Mortgageable  Uses  portion  of  the 
Statement  where  approved  by  the 
Governing  Board  or  Approving 
Authority. 

Note  on  Standards  >1  and  #2:  Ceiling 
Standards  may  not  be  exceeded  except  for  a 
limited  number  of  exceptional  cases.  An 
HCA  may,  in  its  discretion,  permit  Builder's 
Profit  or  Developer's  Fees  which  are  less  than 
the  indicated  Safe  Harbor  standards  above  in 
accordance  with  market  data.  Between  Safe 
Harbor  and  Ceiling  standards,  HCAs  are  also 
to  use  their  discretion  in  awarding 
incremental  Builder's  Profit  or  Developer's 
Fees  depending  on  project  risk  factors. 
However,  where  amounts  greater  than  Safe 
Harbor  standards  are  permitted,  the  HCA 
must  justify  the  allowance  it  recommends  by 
reference'to  special  building  or  development 
risks,  and  the  Governing  Board  must  make 
the  final  determination.  These  risk  factors 
include,  but  are  not  limited  to,  the  following: 
location  in  a  "qualilied  census  tract"  (See 
Glossary):  size  (generally,  small  projects 
should  receive  a  higher  percentage  than 
otherwise  comparable  large  projects); 
scattered  site  development  of  a  particular 
type  of  housing  (e.g.,  three  bedroom  family 
units  may  be  especially  needed  in  a 
particular  area  of  noncontiguous  parcels,  and 
such  development  may  involve  greater 
compensable  risk  than  contiguous  site 
development  of  one  bedroom  units); 
location — i.e.,  other  distressed 
neighborhoods  not  included  by  HUD  in 
qualified  census  tracts  (an  HCA  must 
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docui  lent  the  nattire  of  distress  or  blight  and 
addit  onal  risk  associated  with  the  applicable 
site  a  ea,  and  provide  adequate  description  in 
narrafive  form  to  the  HCA  Governing  Board, 
so  th^t  it  can  make  the  determination  of 
whetl  ler  the  Safe  Harbor  standard  should  be 
excee  led);  challenging  substantial 
rehab  ilitation  with  many  unknown 
conti:  igencies  (because  of  the  unforeseen, 
such  >rojects  have  greater  inherent  risk  to  the 
Deve  3per  than  new  construction):  and 
final]  I,  whether  there  is  an  Identity-of- 
Inten  st  between  the  Developer  and  the 
Builc  9r  that  may  affect  recognized  fees.  Other 
factoi  5  not  mentioned  may  be  developed  and 
consi  iered  by  the  HCAs  and  the  HCA 
Gove  ning  Board. 

No  e  also:  Because  HUD  analyzes  and 
deter  nines  the  allowance  for  Builder's 
Over  lead  in  processing  (See  Line  G43  of 
Form  HUD-92264),  extraordinarily  high 
overqead  may  not  be  cited  as  a  factor 

ing  a  higher  Developer's  fee.  Similarly, 

relatively  high  local  development  fees 

dvolved,  HUD  already  includes  these 

Jnder  the  rubric  "Other  Fees,"  Line  G48 

HUD-g2264,  and  this  factor  will  not 

higher  fees. 
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Fo :  Section  221  substantial 
reha  tilitation  cases  the  "Total 
Devt  lopment  Cost"  of  only  the  new 
impi  Dvements  will  serve  as  the  base  for 
calci  lating  the  Developer's  fee 
allov  ance  (See  Glossary).  For  Section 
223(  )  the  Builder's  Profit  and 
Deve  loper's  Fee  percentages  must  be 
base  1  on  only  the  hard  cost  of  "required 
repa  rs",  and  must  be  reflected  under 
the  r  on-Mortgageable  Uses  portion  of 
the  £  ources  and  Uses  Statement  (See 
Glos  ary  and  Attachment  «3),  i.e. 
exist  ng  property  value  or  acquisition 
and  soft  costs  are  not  included  in 
liase  for  fees.  For  Section  241 
prop  asals.  Builder's  Profit  and 
Deve  loper's  Fee  percentages  are  based 
ofily  the  Total  Development  Cost  of 
pplemental  improvements  being 


aai 


on 
the 

mad  t 

3.  S3  ndication  Expenses 

Sfl  fe  Harbor  Standard:  The  sum  total 
of  e>  penses,  excluding  bridge  loan 
cost! ,  incurred  by  the  owner  in 
obta  ning  cash  fit>m  the  sale  of  tax 
cred  ts  to  investors  through  public 
offer  ngs  may  not  exceed  15  percent  of 
the  I  ross  syndicabon  proceeds.  The  sum 
total  incurred  pursuant  to  private 
offer  ngs  may  not  exceed  5  percent  of 
the  ( ross  syndication  proceeds. 

Ct  iling  Standard:  The  sum  total  of 
expe  nses,  excluding  bridge  loan  costs, 
incu  Ted  by  the  owner  in  obtaining  cash 
froin  the  sale  of  tax  credits  to  investors 
thro!  igh  public  ofierings  may  not  exceed 
24  p  ircent  of  the  gross  syndication 
prtx;  ^s.  The  sum  total  incurred 
puis  iant  to  private  offerings  may  not 


exceed  12  percent  of  the  gross 
syndication  proceeds. 

4.  LIHTC  Net  Syndication  Proceed 
Estimates 

HCAs  may  not  estimate  net 
syndication  proceeds  (see  Glossary)  of 
less  than  42  cents  per  dollar  of  the  total 
allocation.  However,  where  the 
proposed  syndication  of  a  project 
receiving  a  combination  of  any  form  of 
HUD  assistance  and  UHTCs  reflects  that 
greater  than  51  cents  per  dollar  of  total 
allocation  in  net  synchcation  proceeds 
will  be  received  as  a  Source,  Uie  project 
is  not  subject  to  further  Section  911 
review,  i.e.,  the  Guideline  Safe  Harbor 
and  Ceiling  Standards  above  do  not 
apply.  HCAs  should  indicate  to  HUD 
whedier  this  threshold  has  been 
surpassed  on  the  Certification 
forwarded  to  HUD. 

Glossary 

Bridge  Loan  Interest  and  Costs 

Interim  financing  costs  incurred  by  an 
owner  on  loans  obtained  by  the  pledge 
of  investors'  deferred  capital 
contributions  to  the  project  receiving  tax 
credits.  HCAs  must  analyze  these  costs 
on  an  "arm's  length"  basis,  i.e.  there 
should  be  no  Identity-of-Interest 
between  the  lender  and  any  partners 
holding  any  interest  in  the  project. 
HCAs  must  verify  that  no  Identity-of- 
Interest  exists  between  the  lender  and 
Sponsor,  and  for  private  offerings, 
between  the  lender  and  all  general  and 
limited  partners.  Where  an  Identity-of- 
Interest  does  exist,  the  HCA  may 
recognize  only  reasonable  market  rate 
interest  or  other  costs  to  avoid  the 
excess  profits  which  may  result  when 
loans  are  not  negotiated  through  arm's 
length  transactions. 

BSPRA/SPRA 

Line  G68,  Form  HUD-92264  BSPRA 
for  Identity-of-Interest  Builder/ 
Developers  is  calculated  as  follows:  (1) 
not  more  than  10  percent  of  the  simi  of 
Lines  G50,  G63,  and  G67,  and  (2)  no 
profit  will  be  allowed  on  Line  G44.  Line 
G6B,  Form  HUD-92264  SPRA  for  non 
Identity-of-Interest  Developer/Sponsors 
is  calculated  as  follows:  1.)  not  more 
than  10  percent  of  the  sum  of  Lines  G45, 
G46,  G63,  and  G67,  and  2.)  profit  may 
be  allowed  on  Line  G44. 

Conventional  and  Below-Market  Debt  or 
Equity  Financing 

Where  conventional  financing  is  used 
to  meet  project  uses  (for  example,  a 
bridge  loan  at  initial  closing),  it  may  not 
be  reflected  on  the  Souices  and  Uses 
Statement  unless  it  is  subonliaated  to 
any  HUD  insured  mortgage  and,  is  an 
obligation  of  a  third  party  who  is  not  the 
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mortgagor.  Where  below-maiket  debt  ot 
equity  financing  is  provided  to  meet 
allowable  project  Uses,  HCAs  should 
reflect  the  amount  under  Sources  if  all 
Uses  of  such  funds  are  properly 
itemized  and  identified  within  the  Uses 
portion  of  the  Statement.  HUD  requires 
that  certain  formats  be  used  for  projects 
insured  by  HUD  under  Sections  221, 
241,  or  223(f)  (See  Attachments  #2  and 
#3),  and  may  not  be  altered,  including 
tax-exempt  bond-financed  cases  with 
LIHTCs  insured  under  those  sections. 
Formats  for  other  HUD  Housing- 
administered  non-mortgage  insurance 
assistance  cases  will  be  included  in 
HUD's  Special  Instructions.  A  format 
may  be  developed  by  the  HCAs  and 
approved  by  HUD  Headquarters  for  use 
in  Section  542  (of  HCDA  '92)  risk 
sharing  pilot  program  subsidy  layering 
reviews. 

Developer's  Fees 

The  amount  reflected  on  the 
developer's  fee  line  of  the  Sources  and 
Uses  Statement  is  the  "paper" 
allowance  for  Developer's  Fees.  A 
developer's  actual  net  fee  will  be 
affected  by  whether  acquisition  costs 
exceed  (or  are  less  than)  recognized 
HUD  value,  and  whether  there  are  third 
party  consultants  involved  whom  the 
developer  must  pay,  or  other  costs  or 
reserves  which  the  developer  must 
fund,  which  are  not  recognized  or 
reflected  on  the  Sources  and  Uses 
Statement. 

Grants 

HCAs  should  recognize  all  grant 
amounts  available  for  any  allowable 
project  Uses.  In  mortgage  insurance 
cases,  grants  available  for  mortgageable 
item  Uses  are  subtracted  by  HUD  in  the 
determination  of  the  mortgage  Source. 
However,  all  such  grant  amounts,  plus 
the  remaining  grant  amounts  available 
to  meet  allowable  project  Uses  outside 
of  the  mortgage,  should  be  reflected  on 
the  Sources  and  Uses  Statement. 

Gross  Syndication  Proceeds 

All  amoimts  paid  by  purchasers  of  tax 
credits  before  subtraction  of  syndication 
and  bridge  loan  costs.  The  Sponsor's  or 
Sponsor's  Syndicator's  estimate  may 
only  be  relied  upon  if  the  HCA's  past 
experience  and  current  market  data 
support  such  reliance.  The  Sponsor 
must  report  and  certify  to  the  HCA  the 
actual  gross  and  net  amounts  received 
from  the  sale  of  tax  credits,  and  this 
must  be  made  a  part  of  the  project  file 
available  for  HUD  review. 

Identity-of-Interest 

A  financial,  tamilial,  or  business 
relationship  that  permits  less  than  arm's 


length  transactions.  Indudes,  but  is  not 
limited  to,  existence  of  a  reimbursement 
program  or  exchange  of  funds;  cmnmon 
financial  interests;  common  officers, 
directors,  or  stockholders:  or  family 
relationships  between  officers,  directors, 
or  stockholders. 

Net  Syndication  Proceeds  Estimate 

The  net  estimated  by  the  HCA  shall  be 
the  net  present  value  of  all  syndication 
proceed  installments  as  of  the 
"placement  in  service"  date.  For  the 
piupose  of  making  estimates, 
installments  received  subsequently  will 
be  discounted  at  the  bridge  loan  interest 
rate.  Installments  received  prior  to 
placement  in  service  will  be 
commensurately  credited  in  accordance 
with  the  same  rate.  Thus,  the  difference 
between  "early"  (credited)  and  "late" 
(discounted)  installments  centered 
around  the  placement  in  service  date 
will  affect  the  net  estimate.  The  owner 
must  provide  its  syndication  and 
financing  plan  to  HUD  and  the  HCA  in 
accordance  with  Chapter  18,  HUD 
Handbook  4470.1  REV-2  for  mortgage 
insurance  cases. 

Operating  Deficit  Reserve 

An  escrow  established  to  fund  net 
operating  losses  projected  to  occur 
between  the  date  of  initial  occupancy 
and  the  date  by  which  the  project's 
operating  income  is  expected  to  cover 
replacement  reserve  deposits,  debt 
service,  expenses,  and  ground  rent,  if 
any,  related  to  operation  of  the  rental 
project.  HCAs  may  not  establish 
separate  reserve  accounts  not  estimated 
and  approved  by  HUD  (see  also  working 
capital  reserve  and  resident  initiative 
fund  reserve  below).  If  the  reserve  is 
funded  by  LIHTC-proceeds,  then  the 
Sponsor  must  agree  to  enter  into  HUD's 
standard  Escrow  Agreement  for  the 
amount  involved,  except  that  that 
agreement  is  amended  to  provide  that 
any  escrow  remaining  after  the  escrow 
period  will  be  transferred  to  the 
project's  Replacement  Reserve  account 
rather  than  being  returned  to  the 
Sponsor  (Form  HUI>-92476-A,  "Escrow 
Agreement  Additional  Contribution  by 
Sponsors,"  clause  4  must  be  amended). 
Disbursements  must  be  approved  by 
HUD  Housing  Management  in 
accordance  with  established  rules  and 
policy.  Note:  If  reserves  are  to  be  funded 
by  a  Letter  of  Credit,  the  Sponsor  should 
indicate  this  in  the  financing  plan 
submitted  to  HUD  Mortgage  Qedit,  and 
also,  include  only  the  costs  of  obtaining 
the  Letter  as  a  Use  on  Form  HUD-2880. 
The  HCA  and  HUD  will  allow  only  the 
costs  associated  with  obtaining  a  Letter 
on  the  appropriate  Sources  and  Uses 
Statement. 


Property  Value 

The  HCA  %vill  accept  HUD's  estimates 
of  allowable  value  when  performing  the 
Section  911  review,  i.e.  Line  G73  of 
Form  HUD-92264.  HUD  estimates  this 
value  without  considering  any 
additional  subsidies  to  be  made 
available  to  the  project,  or  any  LIHTCs 
or  other  tax  benefits  the  owner  will 
receive.  This  permits  Sponsors  to 
acquire  property  for  new  construction  or 
rehabilitation  at  its  market  value,  and 
assures  that  present  fee  simple  owners 
receive  the  value  of  their  property,  but 
no  excess  subsidy.  By  using  "as-is" 
market  value  of  improvements  and/or 
land  instead  of  investment  value  or 
acquisition  cost,  HUD  seeks  to  eliminate 
any  value  attributable  to  the  tax  credits 
the  owner/purchaser  seeks,  and  prevent 
unearned  windfall  profits. 

Note:  HUD  will  not  require  appraisals  for 
property  purchased  from  HUD,  or  at  a 
foreclosure  sale  where  HUD  is  the  foreclosing 
mortgagee.  In  these  cases,  the  allowable 
amount  will  he  the  purchase  price  when  a 
project  is  competitively  sold  based  on  the 
high  bid  price  at  either  a  foreclosure  sale  or 
HUD-owned  sale.  When  HUD  sells  a  property 
at  a  pre-determined  price,  as  in  a  negotiated 
sale,  the  allowable  amount  is  that  price  and 
is  not  subject  to  adjustment.  Also,  for 
acquisition  or  refinance  and  rehabilitation  of 
projects  which  will  remain  subject  to  existing 
HUD-insured  loans,  HCAs  will  only  permit 
the  outstanding  indebtedness  of  the  insured 
loan  on  the  HUD  Property  Value  line  of  the 
Uses  portion  of  Attachment  #2. 

Public  Versus  Private  Offerings 

Public  offerings  are  those 
syndications  which  must  be  registered 
with  the  Securities  and  Exchange 
Commission:  private  offerings  include 
all  others. 

Qualified  Census  Tracts 

Those  census  tracts,  census 
enumeration  districts,  and/or  block 
numbering  areas  designated  by  the 
Secretary  in  accordance  with  Section 
42(d)(5)(C)(ii)(I)  of  the  Internal  Revenue 
Code  as  amended. 

Replacement  Cost  Uses 

The  "Subtotal  Mortgageable 
Replacement  Cost  Uses"  reflected  on  an 
individual  project's  Sources  and  Uses 
Statement  (See  Attachment  #2)  must  be 
equal  to  HUD's  Line  G74  of  Form  HUD- 
92264,  except  for  cases  where  Standard 
#1  or  #2  amounts  are  alternatively 
reflected  as  Non-Mortgageable  Uses. 

Required  Repairs 

Those  repairs  which  HUD  multifamily 
staff  include  in  the  work  write-up 
pursuant  to  Section  223(f)  processing,  or 
determine  to  be  necessary  in  Section 
241  processing. 
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Resident  Initiative  Fund  Reserve 

If  such  a  reserve  is  to  be  combined 
with  other  HUD  Housing-administered 
assistance,  it  is  required  that:  (1)  The 
fund  will  be  used  only  for  resident 
management/ownership  initiatives, 
security/drug  free  housing  Initiatives, 
job-training  or  other  support  services; 
and  (2)  all  initiatives  or  services  will  be 
targeted  to  the  residents  of  the  project 
for  which  the  fund  is  established.  The 
HCA  must  coordinate  any  tax-credit- 
proceed-funding  of  such  reserve 
escrows  with  the  affected  HUD  Housing 
Office,  e.g..  the  HUD  Field  Office    * 
responsible  for  Multifamily  Property 
Disposition  should  be  consulted 
pursuant  to  the  activities  described  in 
Chapter  9  of  HUD  Handbook  4315.1 
REV-1.  Preservation  cases  involving 
such  activities  will  be  analyzed  in 
accordance  with  Chapter  9.  HUD 
Handbook  4350.6.  Hope  2  resident 
initiative  activities  for  multifamily 
projects  must  be  analyzed  in  accordance 
with  the~Resident  biitiative  Office's 
"Interim  Guidelines".  Generally,  the 
HCA  may  include  as  much  as  it  and 
HUD  deems  necessary  to  support  such 
activities,  but  the  Sponsor  must  agree  as 
a  term  of  the  reserve  escrow  that  any 
unused  funds  remaining  after  10  years 
will  be  transferred  to  the  Replacement 
Reserve  accoimt.  or.  in  the  event  of 
default,  will  immediately  be  applied  to 
prepay  HUD-insured  mortgage  loans  (if 
any  are  applicable). 

Set-Aside  Assumptions 

HUD  requires  that  the  Sponsor 
provide  the  materials  listed  in 
Attachment  #4  regarding  the  amount  of 
tax  credits  being  sought  at  the  time  any 
form  of  HUD  assistance  is  requested, 
and  update  this  information  as  changes 
occur.  LIHTC  set-aside  assumptions 
must  be  detailed  on  the  form. 

Total  Development  Costs 

For  HUD  mortgage  insurance  cases. 
Line  G72  of  Form  HUD-92264,  less  the 
sum  of  Lines  G68  through  G71.  and  less 
Line  G44.  It  is  also  the  siun  of  Lines 
G50,  G63.  and  G67  (but  less  Line  G44). 
HUD  believes  that  use  of  well-known 
FHA  procedures  for  estimating 
development  costs  will  limit  such  costs 
to  commercially-reasonable  amounts 
and  facilitate  HUD  cost  certification  and 
monitoring  of  the  section  911  review 
process.  Note:  For  section  221.  BSPRA, 
if  allowed  under  Standards  #1  or  #2,  is 
not  included  in  development  cost  base 
when  calculating  Developer's  fee;  but 
BSPRA  is  a  percentage  of  the 
development  cost  base.  See  instructions 
above  for  calculating  BSPRA/SPRA. 
Note  also:  property  value,  typically  Line 


G73  ( if  Form  HUD-92264,  is  not 
inclu  Jed  in  the  development  cost  base 
for  ci  Iculating  Developer's  fee. 
Simi  arly,  when  establishing 
deve  opment  cost  bases  for  Standards  #1 
and  i  2  for  Sections  223(1}  or  241,  the 
fees  \  lemselves  and  property  value  are 
not  ii  eluded.  Note  further:  For  Section 
223(1  the  HCA  will  use  HUD'S  Form 
HUD  -92264-A,  "Supplement  to  Project 
Anal  rsis,"  to  complete  the  Sources  and 
Uses  Format  (Attachment  #3).  Note 
final  /:  For  Property  Disposition  sales 
the  e  timates  may  have  to  be  increased 
if  ini  ial  repair  estimates  prove  to  be 
inad<  quate. 

Tota  Project  Cost  (Uses) 

Al  project  Uses  must  be  identified 
and  1  le  total  cost  must  appear  on  the 
Sour  es  and  Uses  Statement.  If 
allov  able  total  project  Uses  exceed  total 
avail  ible  Sources,  additional  equity  is 
requ:  red  of  the  Sponsor  to  "balance" 
Sour  :es  and  Uses.  If  total  available 
Sour  :es  are  greater  than  allowable  total 
Uses  then,  generally,  too  much 
assis  ance  has  been  provided  to  the 
proje  ::t.  and  one  of  the  Sources  must  be 
redu(  :ed.  In  such  cases.  HCAs  will 
redu(  :e  the  assistance  within  its  control, 
i.e.,  t  IX  credit  allocations.  Where  HCAs 
do  n(  it  accept  section  911  review 
authi  irity,  or  HUD  revokes  an  individual 
HCA  for  non-compliance  with  these 
GuicBlines,  then  HUD  will  reduce  the 
appl:  cable  assistance  within  its  control, 
as  ne  cessary,  to  "balance"  sources  and 
uses,  e.g.,  reduce  the  mortgage,  section 
8  as^stance,  etc. 

ing  Capital  Reserve 

■  Profit-Motivated  Sponsors 
loping  new  construction  proposals 
tCA  may  allow  HUD's  estimated 
png  capital  reserve  of  2  percent  of 
insured  mortgages,  but  the 
reseiire  must  be  funded  by  non-mortgage 
soun  es.  HUD  also  determines  whether 
any  i  k^orking  capital  is  necessary  for 
subsi  antial  rehabilitation  cases,  and  will 
com]  [lunicate  any  necessary  amoimts  on 
Fom  HyD-92264A.  If  this  reserve  is  to 
be  fu  nded  by  a  Letter  of  Credit,  only  the 
costs  associated  with  obtaining  the 
Lette  r  may  be  reflected  as  a  Use  on  the 
Sour  :es  and  Uses  Statement. 

Other  Matters 

HUL  Negotiated  or  Competitive  Sales 

In  iddition  to  the  restrictions 
desc  ibed  above.  HUD  reserves  the  right 
to  ne  gotiate/impose  other  conditions 
whei  I  it  sells  real  estate. 

Envi  -onmental  Review 

A  'inding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
beer  made  in  accordance  with  HUD 


regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  OHlce  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Envelopment,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  tiie 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  notice  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  It  sets  forth  the 
administrative  guidelines  which  HUD 
and  Housing  Credit  Agencies  must 
follow  to  ensure  that  participants  in 
multifamily  projects  do  not  receive 
excessive  compensation  by  combining 
low  income  housing  tax  credits  with 
sundry  HUD  program  assistance,  or  with 
assistance  from  other  Federal,  State, 
local,  or  private  agencies. 

List  of  Forms  Referenced 

Forms  HUD-92013;  92264;  92264-A; 

92476-A:  Available  through  HUD 

insuring  offices 
Form  HUD-92264-T:  See  Attachment 

#5 
Form  HUD-2880:  See  Attachment  «4 

Dated:  February  17, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing;  Federal 
Housing  Commissioner. 

Attachment  #1— Section  911 
Certification 

Pursuant  to  Section  911  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  '92).  and  in 
accordance  with  HUD's  Administrative 
Guidelines  for  implementation  thereof 

published  at FR on 

_,  1994,  [name  of  HCA)  of 


[location  of  HCA)  hereby  certifies  that 
(project  name  and  HUD  project  number) 

will  be  receiving  tax 

credits  for  the  number  of  units  and 
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OR. 


set-aside  proportion  your  office 
previously  assumed; 

.  will  not  be  receiving  tax 


OR. 


.  at  least  one  "Ceiling" 


credits  in  the  amount  assumed  by 
HUD  in  processing  assistance 
requests,  with  the  following 
revisions  to  be  noted  by  your  office: 


Attached  hereto  please  find  the 
applicable  approved  Sources  and  Uses 
Statement.  Pursuant  to  the  subsidy 
layering  review  performed  under  the 
Administrative  Guidelines  for  projects 
receiving  tax  credits  I  can  also  certify 
that: 

all  "Safe  Harbor" 

standards  contained  within  the 
Administrative  GuideUnes  have 
been  met,  and  no  line  item  amounts 
exceed  Guideline  allowances. 


OR, 


standard  was  applied,  but  the 
project  received  the  HCA  Governing 
Board's  approval  (copy  attached)  in 
accordance  with  Guideline 
allowances. 

.  at  least  one  "Ceiling" 


OR, 


standard  was  exceeded,  but  the 
HCA  has  determined  that  this  is  an 
exceptional  case  requiring  such 
additional  amounts  and  the  HCA 
has  received  the  HCA  Governing 
Board's  approval  (copy  attached). 


(name  of  HCA)  certifies  that  it  has 
properly  implemented  the 
Administrative  Guidelines  and  that  the 
mandates  of  section  911(b)  of  the  HCDA 
'92  have  been  satisfied,  [name  of  HCA) 
further  certifies  that,  in  accordance  with 
Section  911  and  the  Administrative 
Guidelines,  and  as  indicated  above,  the 
combination  of  tax  credits,  HUD 
Assistance — [specify  here,  e.g.  mortgage 
insurance,  Section  8  HAP  contract, 
etc.) — and  any  other  Other  Government 
Assistance,  being  provided  to  meet 
allowable  project  uses,  is  not  more  than 
is  necessary  to  provide  affordable 
housing. 


the  Guideline  Safe  Harbor      (Authorized  HCA  Official) 


and  Ceiling  standards  do  not  apply 
because  the  project  ownership  will 
net  at  least  51  cents  per  dollar  of 
total  allocation  (See  Sources  and 
Uses  Statement  attached). 


Date 

Attachment  #2  Required  Format — 
Section  221  >  Sources  and  Uses 
Statement 


Program 

Mortgage 

SOURCES 
Detft  Sources:                                                 "'■'.'■:. 

HUD  loans/programs  2 _ „.... ^ :.„ 

• 

Ottier  loans  (specify) .. 

Other  (specify) „ .. 

Equity  Sources: 

Grants  available  lor  project  uses _^ ... 

Estimeted  Net  SyrxScation  Proceeds  * „ „ 

AdditionaJ  Sponsor  Equity  Necessary* „ 

Ott^er  Equity  Sources  (specify)  ...„ . 

■»••••»•.».«.•••.•..„, 

Total  Sources 

Project  Uses. 
Mortgageable  Replacement  Cost  Uses: 

Total  Land  Improvements „ 

s 
s 

Total  Structures „ „ 



General  Requiremerrts - . . . 

Builder's  General  Overt»ad 

Builder's  ProfitJ •.•   „ 

Architects'  Fees ■. „......._•„*. 

Bond  Premium 

Other  Fees _. 



Construction  Interest 

Taxes  . 

Insurance  „ .^ 

: -- 

Mortgage  Insurance  Premium „    

Examination  Fee  „ 

Inspection  Fee  

Financing  Fee  „.  ..   . 

FUMMGN'M  Fee 

Title  &  Recording ; 

Legal  „ 

Organizaton „ „ 

Cost  Certification  Fee „   .   . 

Contingency  Reserve  (Sub  Rehab) '. 

BSPRA/SPRA  (if  applicable) 

HUD  Property  Value*  

^ 

Subtotal  Mortgageable  Replacement  Cost  Uses 

— - 

s 

Non-Mortgageable  Uses  fi.e.  Uses  Payable  by  Sources  Other  than  the  Mortgage)-': 
Resident  Initiative  Fund „ 

Working  Capital  Reserve  (or  LC  costs) « _ 

Operating  Deficit  Reserve  (or  LC  costs) » „.. 

Alternative  Builder's  Profit 'o  „ , . 

■    - 

Alternative  Developer's  Fee  "  

Section  241  Developer's  Fee  'J  

Subtotal  Non-Mortgageable  Uses 

Total  Project  Uses 
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Syndication  Proceeds  estimate  line  above  on  the 
to  reflect  final  allocation  determination  assump- 


Estimated  Net  Syndication  Proceeds: 
The  HCA  may  use  this  format  before  completing  the 
Sources  and  Uses  Statement,  and  must  use  this  format 
tions. 

Total  Tax  Credit  Allocation 

Estimated  Gross  Syndication  Proceeds  

Syndication  Expenses: 

Accountant's  Fee _ 

Syndicator's  Fee  ..... . 

Attome/s  Fee '» ....... — _ . 

.    Organizational  Expense »« 

Other  (Specify) „ 

Subtotal  Syrxfication  Expenses  •*  .„ _ 

Bridge  Loan  Costs  less  Interest  (if  applicable)  ... 

Adjustment  for  Early  and  Late  Installments  (See  G|ossary,  Net  Syndication  Proceeds) 

Estimate  for  adjustment  explanation)  

Total  Reductions  from  Gross  

Estimated  Net  Syndication  Proceeds 


lar  J 


>  This  same  format  may  be  used  for  cases  previous! 
ment  #6  caveats. 

2  The  HCA  may  assume  HUD  commitment  amounts 
tions  change  from  ttwse  the  Sponsor  and  HUD  anticipated, 
expunged,  irwiude  separately  the  new  supplemental 
er  it  wNl  be  assumed  by  a  purchaser  or  held  t>y  an 

^The  amount  obtainable  by  the  owner  from  the 
penses  and  bridge  loan  interest  and  costs).  A  format 
ses. 

*HCA8  may  use  this  Kne  for  the  additional  amount 
available  from  ottier  Sources. 

3  Buildef's  Profit  for  norvldentity-oMnterest  cases  (a 
standard  attematives  before  conipteting.  The  ~ ' 
native  funding  standards  are  used,  and  the  amounte  _ 

<^See  Glossary.  For  new  construction  proposals  the 
ranted  price  of  land"  attributable  to  new  parcels,  if  any 
is  valued  within  a  Section  221  substantial  rehabilitatioi 
rental  use  value  "As  Is". 

^Note  that  syrxScatioo  e:(penses  are  included  below 
eluded  within  this  Statement 

*On(y  Letter  of  Cre(fit  Costs  may  be  included  if  the 

'Indicate  the  full  cash  reserve  anxHjnt  if  funded  by 
funded  by  a  Letter  of  Credit  at  initial  closing. 

>oSee  Standard  «1  for  attemative  fundinig  option  aril 
then  this  Kne  should  be  left  blank. 

>> See  Standard  92  for  attemative  funding  option  ahd 
should  be  left  Wank. 

•J  See  Standard  «2,  the  Glossary  under  'Total 
assistance.  Any  Developer's  Fee  under  Section  241  ...^ 

»Such  fees  may  not  dupinate  legal  charges  already 
these  lines.  HUD  accounts  for  legal  fees  associated 
sen/ice  associated  with  UHTC  projects  shouM  be  rea 

>«Such  expenses  may  not  include  HUD  mortgage 
projects  under  Line  G65,  Form  HUD-92264,  and  sf 
cause  of  the  additfonal  LIHTC-associated  application  ,.„ 

»  See  GukJeline  Standard  »3  for  separate  safe  harb(  r 


should 


Attachment  #3  Required  Format — 
Section  223(f)  Sources  and  Uses 
Statement  *^ 


Dett  Sources: 

HUO  toann—  „.„ 

Other  loans  (specify)— 

Other  (specify)— 

Equ/fy  So(/rces: 

Qrants  available  for  project  uses— 

Estimated  Net  Syndication  Proceeds—  . 
Additfonal  Sponsor  Equity  Necessary- 
Other  Equity  Sources  (specify)—  

Total  Sources  


Program 


Mortgage 


$ 

- $ 

"s"""" 

$ 

; $ 

$ 

™ $ 


insured  by  HUD  for  which  a  Section  241  supplemental  foan  is  proposed,  but  see  Attach- 

tor  the  sutisidy  layering  review.  HUD  may  have  to  adjust  its  mortgage  if  set-aside  propor- 
ated.  For  Section  241  toans  being  added  to  existing  HUD-insured  toans  which  wiH  not  be 
lo)  n  (if  any)  and  only  the  outstanding  indebtedness  on  ttw  existing  foan  regardless  of  wheth- 
I  owr  Br. 

synfcation  of  the  project  being  awarded  tax  credits  (i.e.,  gross  proceeds  less  syndication  ex- 
the  bottom  of  this  Statement  must  be  used  by  HCAs  to  reflect  the  results  of  their  anaty- 

r  seded  from  the  Sponsor  to  balarK:e  Sources  against  Uses  wlien  no  additional  monies  are 

:  JPRA  altowance  may  also  be  added  below).  See  also  Standard  #1  safe  harbor  and  ceiHng 
Mortgag(  able  Use  lines  relating  to  BuiWer's  Profit  and  Devetoper's  Fee  may  be  left  blank  if  atter- 
i  reflected  betow. 

HCA  shoukJ  Include  the  "Varranted  price  of  land"  here.  For  suppleniental  loans  the  "Var- 
may  be  added  to  the  outstanding  indebtedness  of  the  HUD-insured  property.  If  property 
proposal,  HUD  will  detemriine  and  the  HCA  shall  reflect  the  non-subsidized,  market  rate 

in  the  estimation  of  Net  tax  credit  proceeds  for  this  Statement  and  therefore,  are  not  in- 

r4serve  is  funded  by  a  Letter  of  Credit. 
LIHTC  proceeds.  Indfoate  only  the  costs  of  obtaining  a  Letter  of  Credit  for  the  reserve  if 

standards.  If  BuiWer's  Profit  or  BSPRA  are  reflected  above  under  Mortgageable  Uses, 

standards.  If  BSPRA  or  SPRA  are  reflected  above  as  Mortgageable  Uses,  this  line 


Development  Cost"  and  Attachment  #6  betow  regarding  chronological  issues  and  Section  241 
;t  be  reflected  here. 

recognized  on  Une  G64.  Form  HUD-92264,  nor  titie  work  as  reflected  on  Line  G62.  On 
'  rith  typical  non-LIHTC  projects.  Therefore,  only  fees  associated  with  the  additional  legal 
reco  nized  here  by  the  HCA. 

nsurance  application  fees.  Organizational  expenses  are  already  included  for  non-UHTC 
lid  not  be  duplicated.  Therefore,  only  extraordinary  organizational  expenses  incurred  be- 
pfeparation  activities  shoukl  be  included  here. 

and  ceiling  limitations  for  private  and  public  offerings. 


SC  URCES 


Program 


223(f) 


Mortgage 
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Pn^ect  Uses: 

Use  Umtations  Related  to  Value  i  Mortage  Financing: 

^^,}^!1^  "^"'^  "^^^  ^**®*  ^*^"  ^  **  '^°P«'^  Including  Required  Repairs,  from  Section  U  Form 
nUL>— 4>ZZo4—  


Use  Umrtation  "B":  (for  projects  being  acquired)  Item  7g.,  Form  HUD-92264A  i»— 

Use  Limitation  "C":  (for  projects  owned)  Item  lOg.,  Form  HUD-92264A '»  '"" 

Subtotal  Value  Uses  Related  to  Mortgage  Financing:  

For  Property  Acquired  (lesser  of  "A"  or  "8")— 

For  Property  Owned  (lesser  of  "A"  or  "C">—  


Non^ongageatyle  Uses:  (i.e.  Uses  Payable  by  Sources  Other  than  the  Mortgage) 

Resident  Initiative  Fund— '.T.... 

Initial  Deposit  to  Replacement  Reserve  Account— ."Z.l...... 

Operating  Deficit  Reserve— 

Builder's  Profit- „. ..:.:;:::::""::::;:::::::::::::;:::: 

Devetoper's  Fee  2"— „._ ...Z" 

Sut>total  NorvMortgageable  Uses „  "  

Total  Project  Uses Z""...Z"""""! 

Estimated  Net  Syndication  Proceeds:  " 

The  HCA  fnayiee  this  format  before  completing  the  Net  Syndicatton  Proceeds  estimate  line  above  on  the  Sources 
and  Uses  Statement  and  must  use  this  format  to  reflect  final  altocation  detemiination  assumptions 

Total  Tax  Credit  Allocation— ,_ _ 

Estimated  Gross  SyrxJication  Proceeds — ...™.!!™™."!r       '     " " " 

Syndication  Expenses:  '  " 

Accountant's  Fee— 

Syndicator's  Fee — " 

Attorney's  Fee— „        .' " "" " 

HCA  Fee— "" 

Organizational  Expenses— ..'..'.  '  

Other  (specify)— _.„ 

Subtotal  Syndtoation  Expenses- ZZZZIZZZZZZ * " — 

Bridge  Loan  Costs  less  interest  (If  appltoat)le)—  "i!!!."!".""!.!!!!!™! !! 

Adjusbnent  for  Early  and  Ute  Installments  (See  Gtossary,  N«  SyndicaittonProceeite  Es^^ 

explanation) — 

Total  Reductions  from  Gross — ..."!!!!!!!!!!!.™™!!!!!!!!!  " 

Estimated  Net  Syndication  Proceeds — ''Z''''''ZZZZ!ZZZ'''''. " " 


Program 


$_ 
$_ 
$_ 
$_ 
$_ 


Mortgage 


S 
$_ 
$_ 
$_ 

31$ 
$1 


$_ 
$_ 

$_ 
$_ 
$_ 


reffllte£Sgft,«%^°^^*®  *'*'  ^"^^  ""^  "^  **^  "rehabilitation"  UHTCs,  but  proposed  repairs  are  less  than  HUD's  substantial 

''The  HCA  may  assurne  HUD  commitinent  amounts  for  the  subsidy  layering  review;  HUD  may  have  to  adiust  its  commitment  amrMmt  or 
charwe  underwnting  conclustons  if  fewer  LIHTCs  are  awarded  than  pro<4ssing  aisumes.  ^  '  commitment  amount  or 

lot®*  SHR  t^^lS^  llfS^'  P^^  2264A-i8a.  through  I8d;  see  also  Notice  H  92-31. 
"See  HUD  Handbook  4480.1,  pages  2264A-I8g.  through  18j;  see  also  Notice  H  92-31 

pa'i-ISfStSiaKsTeSIwitoS  ^"^  ^"'"^  percentages  relating  to  BuiWer's  Profit  and  Devetoper's  Fee  shall  use  HUD's  "required  re- 
u,iii'.Sff^^!®JSSl^^1?J^^  re^en^es  do  not  apply  to  §223(f)  toans.  and  thus,  are  not  an  altowable  use.  Also,  as  a  matter  of  poltoy  HUD 
dited  5f  ttS  SSS.         ^^^  ^^'^  ^''^^ '°  ^  ^"^  ^°^^^  '-'"^^  proceeds.  Therefore,  such  esc/ow  amounte  maVnot  te  i" 


BauMQ  cooc  •no-a7-m 
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Applicant/Recipient 
Disclosure/Update  Report 


taMuclMw.  (SMPuMcRaportlngSaiBnienlandPrtvacy 

Part  t  AppHcant/Reclpteftt  tnfonnation 

t   AppttcanfRaopiant  Name.  Address.  «K)  Phone  (inctudav^a 


2.  Pn)MiAni$iBiVtobaARStBi*(PreiKt/Acivnynanwandi«  t  numtwr  md  i»  tacatoo  by  8*mi 


3.  Atsstancs  RequestBOftooahwd 


Part  IL  Threshold  Oetenninations  -  AppHcan  s  Only 


U^.  Dspartnwnt  of  Houaing 
and  UrtMn  Davalopnwnl 
Office  of  Ethics 


Attachment  4 


OMBApprorat No.  2S3S-0101  <«:^  120194) 


SWMiwm  and  dMaiM  Instwcaons  on  page  4.) 

Indtcate wt>therthtol«»n>nftlalWepoft|    |     ofan Upd«f  Report  Q 

.  code) 


Social  Security  Numbet  or 
EinployerlO  Number 


.CNy.andSiue) 


4   HUDPregnm 


5.  AmwuM  R«ques«B«n«cen«d 

% 


Are  you  requesting  HUD  assistance  for  a  specifii  project  or  activity,  as  provided  by  24  CFR  Part  12.  Subpart 
C,  and  have  you  received,  or  can  you  reasonabfy  <  xpect  to  receive,  an  aggregate  amount  o»  allf  orms  ol  covered 
assistance  from  HUO.  States,  and  units  of  genera  local  government,  in  excess  of  $200,000  during  the  Federal 
fiscal  year  (October  1  through  September  30)  InLhtch  the  application  is  submitted? 
W  Yes,  you  most  complete  the  remainder  of  this  eporl 

K  No,  you  must  sign  the  certification  below  and  I  nswef  the  next  question. 

I  hereby  certtfy  thai  this  information  Is  true.  (Sigi  alure) . 


Dvee         Dno 


2. 


Is  this  application  for  a  specffic  housing  project  t  tea  InvoNes  othe»  govemmerrt  assistance? 

It  Ybs,  you  must  complete  the  remainder  of  this  eport 

If  No.  you  must  sigh  this  certification. 

I  hereby  certify  tttal  this  Momiation  is  tnie.  (Sigi  ature) 


II  your  answers  to  both  questions  are  No.  you  do  not  need  to  complete  Parte  III.  IV.  of  V,  but  you  must  slon  the 
certification  at  the  end  of  the  report. 


Part  HI.  Other  Govanwnent  Assistance  Provid  xl/Requested 


DBpartnanySlalM.ocai  Agency  Name  and  Address 


Is  there  Other  government  assistafKe  that  is  reportabM 

V  there  b  no  other  govemmem  assistance 

t  hereby  eertHyth^  this  Wormatiooie  true.  (Signature 


Date 


Dvee         Dno 


Date 


1fypeolAgsisiar>ce 


Affwunt  RequesiBd/Pro»iaBd 


lr>  this  Part  and  In  Part  \t  but  thalis  reported  only  In  Part  V9  n>to 

B  there  Is  no  other  govemmem  assistance,  yoo  must  certify  that  this  information  Is  true. 

— — Date 


1of7 


tern  NU04nO  (3/92) 


ran  IV.  wiiaiaaiao  pamaa 


i  ist  of  iR  panorts  wMh  a 
tnlHast  in  Vie  pra^ect  or  edM^ 
(tor  IndMdurts,  jlvs  the  aatiwiwe  list) 


Sodri  Saourt^  Number  or 
iDNumbar 


lype  of  Partdpalan 

biPratMlMoMy 


inProlBcVAeM^ 
(lanfl%) 


V  there  are  no  persons  with  a  reportable  financial  Interest,  you  must  certify  that  this  Informetion  Is  true. 
I  hereby  certify  thai  this  Information  Is  true.  (Signature) 


Date 


t2at7 


P«) 
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Pwt%l  Ripofi on Expedeo 


•  than  •»  no  60U(0«s  of  funds,  you  must  OMtffy  1  hai  ttiis  Morrwtion  is  triM. 
llMrabycwtttyttwttttislntomiationittnM.  (Slgni  lura). 


V  ttwr*  are  no  usas  o(  funds,  you  must  certify  tha 

I  fwfeby  cwtify  ttiaf  this  tnfofmatton  Is  true.  (SJgn  tture) 


Certification 

Warning:  If  you  knowingly  make  a  falsa  statemeit 
otthe  United  States  Code.  In  addition, 
non-dtsdosura.  Is  subject  to  civil  money  penalty 
I  canity  that  ttils  Infonnatlon  is  true  andcompiata 


Stgnaiure 


8eure» 


Data 


this  mfomiatran  is  true. 


Date 


on  this  fomv  you  may  be  subject  to  civil  or  criminal  penalties  undafSectk>n  1001  ofTltlaK 

any  raqulraddisciosura  of  information.  Including  intention; 
to  exceed  $10,000  for  each  violation. 


anyparsonwi  ^oknowingty  and  materially  violatasi 
flJt 


Pag»3al7 


torn  HUO-2S80  (3/9 
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P'*fc'«aa««'aOfcM»<enlorWicoaadlcnotintom>allor>i»iilniM Jtoavtri^  2  Showspir ^___. 

s^s^io,?ssrs;::.*^rgs."rnSr^ 


te .iii.SL'^S^S!^,^^,  , "l^^  BN i. uMd a. a unk»» UmMm  The Morriiato, you provid.^ an**HUD b a«y m 

««« iha.  HUD  «««ar«  tor «  specific  housi,  pl^SStunSrS^^ 

Sl'r!^5L!?"'T?.'"'*'^°'***'*'**'**^   Updateri,Mrts^bem«te««ilehiealo»i9wit.t»dtoelDW»iipor»^« 

yTy!^'l*****y.''^**y''**^'*'P*°*g""P»»Py*»  T)»lntormat»onwiitoaei««linmrt9ngt»drtKiwnatoirtwS«*oni02(d)wfie9»erHUD 
wipositlori  of  twaamwu^atw  and  av«  money  penalties  specffied  under  24  CFR  §12.34  »——•-».  mauBmB 

10Z(l))  and  (c)  c«  tw  Retorm  Act  must  devetop  »»ir  om\  proosdures  kx  oomptymg  wi»  *w  Act. 


Insttuellona  (See  Note  1  on  last  page.) 

I.  Overview.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  Initial 
reports  from  applteants  for  HUD  assistance  and  (2)  update  reports 
from  recipients  of  HUD  assistance.  An  overview  of  these  require- 
ments follows. 

A.  ApplicanI  dlsdosura  (inHiaO  reports:  General.  AN  applicants 
for  assistance  from  HUD  for  a  specific  project  or  activity  must  make 
a  number  of  disctosures,  If  tt>e  applicant  meets  a  dollar  threshold  for 
the  receip<  of  covered  assistance  during  the  fiscal  year  In  which  the 
application  is  sutjmlBed.  The  applicant  must  also  make  the  discto- 
sures If  it  requests  assistance  from  HUD  for  a  specffk;  housing  project 
that  involves  assistance  from  other  governmental  sources. 

Applicants  subjactto  Subpart  C  must  make thefoltowing  disctosures; 
Assistance  from  other  government  sources  in  connection  vrith 
the  project. 

The  financial  interests  of  persons  in  the  project, 

The  sources  of  funds  to  be  made  available  for  the  project,  and 

The  uses  to  which  the  funds  are  to  t>e  put. 

B.  Update  reports:  Oanaral.  All  recipients  of  covered  assistance 
must  submit  update  reports  to  the  Department  to  reflect  sut)stantial 
changes  to  the  initial  applicant  disclosure  reports. 

C.  Applicant  disclosura  reports:  Specific  guidance.  The 
applicant  must  complete  all  parts  of  this  disclosure  form  if  aJthar  of  tt» 
foliovring  two  circumstances  in  paragraph  1 .  or  2.,  betow,  applies: 

1  .a  Nature  of  Assistance.  The  applicant  submits  an  a^ication  for 
assistance  for  a  specific  project  or  activity  (See  Note  2)  In  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  specific 
project  or  activity;  or 

HUD  makes  assistance  available  to  an  entity  (otherthan  a  State 
or  a  unit  of  general  tocal  government),  such  as  a  public  housing 
agency  (PHA),  for  a  specific  project  or  activity,  where  the  application 
is  required  by  statute  or  regulation  to  be  submitted  to  HUD  for  any 
purpose;  and 

b.  Dollar  ThreshoW.  The  appHcant  has  received,  or  can  reason- 
ably expe<a  to  receive,  an  aggregate  amount  of  allforms  of  assistance 
(See  Note  3)  from  HUD,  States,  and  units  of  general  local  govern- 
ment, in  excess  of  $200,000  during  the  Federal  fiscal  year  (October 
1  through  September  30)  in  whch  the  application  is  submitted.  (See 
Note  4) 


2.  The  applicant  sutjmits  an  application  for  assistance  for  a  specific 
housing  project  that  involves  other  govemThent  assistance.  (See 
Note 5)  l^tote;  Thereisnodonarthresholi^forthisaiterton:  any 
other  government  assistance  triggers  the  rsquiremem.  (See  Note  6) 

tf  the  Application  meets  neither  of  these  two  criteria,  the  applicant 
need  only  complete  f»arts  I  and  II  of  this  report,  as  well  as  the 
oertKwatton  at  the  end  of  the  report.  If  the  AppHcatkMi  meets  aMhar 
of  these  criteria,  the  applicant  must  complete  the  entire  report. 
The  applicant  disctosure  report  must  be  submitted  wffh  the  application 
for  tt>e  assistarKse  involved. 

D.  Update  reports :  Specific  guidance.  During  the  period  in  which 
an  application  for  covered  assistance  is  perxtng,  or  in  whch  the 
assistance  is  being  provided  (as  indicated  in  the  relevant  grant  or 
other  agreement),  the  applicant  must  make  the  toik>wing  additional 
disdo  suras: 

1.  Any  irrformation  that  should  have  been  disclosed  in  connection  with 
the  application,  but  that  was  omitted. 

2.  Any  information  that  would  have  been  subject  to  disclosure  in 
connection  with  the  application,  but  that  arose  at  a  later  time,  mdudmg 
information  concerning  an  interested  party  tlMt  now  meets  the 
applicable  disclosure  threshoM  referred  to  in  Part  IV,  betow. 

3.  For  changes  in  previously  disclosed  other  government  assistance: 
For  programs  adfr.inistered  by  the  Assistant  Secretary  f  or  Commu- 

nfty  Planning  and  Development,  any  change  in  other  government 
assistance  that  exceeds  the  amount  o4  such  assistance  that  was 
prevtously  disctosed  by  $250,000  or  by  10  pan»nt  of  the  assistance 
(whichever  is  tower). 

For  all  other  programs,  any  change  in  ottier  government  assis- 
tance that  exceeds  the  amount  of  such  assistance  that  was  previously 
disctosed. 

4.  Forchangesinprevtouslydisctosedfinanctalmterests.anychange 
in  the  arTx>unt  of  the  finar>cial  interest  of  a  person  that  exceeds  the 
amount  of  the  prevtously  disctosed  interests  by  $50,000  or  by  10 
percent  of  such  Interests  (whichever  is  louver). 


40(7 


term  HU0-2S«>  (03/92) 
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5.  Fof  changes  in  praviousty  disclosad  sources  i  tr  us«s  of  funds: 

a  FbrproonuTBadrnnlst«*dbyttwA£slstantS9(rataryforComrTHi- 
nlly  Planning  and  DevalopnMnt: 

Any  change  In  ■  wurea  of  funds  that  exceed  the  amount  of  all 
previously  disclosed  sources  of  funds  by  S2S0,0(  0  or  by  1 0  percent 
of  those  sources  (whichever  is  lower);  and 

Any  change  In  a  use  of  funds  under  paragi  aph  (b)(1)(iN)  that 
exceeds  the  amount  of  all  previously  dtsclosed  uses  of  funds  by 
S2S0,000  or  by  10  percent  of  those  uses  (whichi  ver  is  lower). 

toi  For  all  programs,  other  than  those  adminlsten  d  t>y  the  Assistant 
Seaatary  tor  Community  Planning  and  Deveiopr  lent: 

For  projects  receiving  a  tax  credit  under  Federal  State,  or  local  law, 
any  change  in  a  source  of  funds  that  wras  previoi  sly  disclosed. 

For  an  other  projects,  any  change  in  a  source  of  unds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  that  si  urce  of  funds  by 
$250,000.  or  by  1 0  percent  of  the  amount  previous  ^  disclosed  f  orthat 
source,  whictwver  is  lower;  or 

The  amount  previously  disclosed  for  all  so(  rces  of  funds  by 
$250,000.  or  by  1 0  percent  of  the  amouni  previoui  >ly  disclosed  for  all 
sources  of  funds,  whichever  Is  lower. 

c.  For  all  programs,  other  than  those  administer<  d  t>y  the  Assistant 
Secretary  for  Conwnunlty  Planning  and  Deveiopr  lent: 

For  projects  receiving  a  tax  credit  under  Federal  State,  or  local  law, 
any  change  in  a  use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  In  a  use  of  f  inds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  thai  use  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previousi  ^  disdosedf  orthat 
use,  whichever  Is  lower;  or 

The  amount  previously  disclosed  for  all  jses  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previou  ly  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note:  Update  reports  must  be  submitted  within  30 1  lays  of  the  change 

requiring  the  update.  The  requirement  to  provide  t  pdate  reports  only 

applies  If  the  application  for  the  underlying  assistaftce  was  submitted 

on  or  after  the  effective  date  of  Sut>part  C. 

il.  LIne-by-Llna  Instruction*. 

A.  Parti.   Applleant/Reclplent Information. 

All  applicants  for  HUD  assistance  specified  in  Sectfcn  I.C.1  .a.  atx>ve, 

as  well  as  all  recipients  required  to  submit  an  update  report  under 

Section  ID.,  atwve,  must  complete  the  informatloi  required  by  Part 

I.  The  applicam/reclplent  must  indicate  whether  t|e  disclosure  is  an 

initial  or  an  update  report.  Line-by-line  guidancelor  Part  I  IoIIoyk: 

1.  Enter  the  full  name,  address,  city.  State,  zip  cope,  and  telephone 
number  (Including  area  code)  of  the  appllcanVreapient.  Where  the 
applicanl'recipient  is  an  individual,  the  last  nam^,  first  name,  and 
mtddle  initial  must  be  entered.  Entry  of  the  appllc^n/recipient's  SSN 
or  EIN,  as  appropriate.  Is  optional. 

2.  Applicants  enterthe  name  andfull  address  of  thbproject  01  activity 
for  which  the  HUD  assistance  is  sought.  Recipiei  ts  enter  the  name 
and  full  address  of  the  HUD-assisted  project  or  a  llvtty  to  which  the 
update  report  relates.  The  most  appropriate  gov«  mment  Identifying 
number  must  be  used  (e.g..  RFP  No.;  IFBNo.;  gri  nt  announcement 
No.;  orcontract,  grant,  or  loan  No.)  Include  prel  xes. 

3.  Applicants  describe  the  HUD  assistance  refc  rred  to  In  Section 
I.C.1. a.  that  is  being  requested.  Recipients  qsscribe  the  HUD 
assistance  to  which  the  update  report  relates. 


4.  Applicants  enter  the  HUD  program  name  under  which  the  assis- 
tance Is  being  requested.  Recipients  enter  the  HUD  program  nanw 
under  which  the  assistance,  thai  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  application  or  award  documentation.  NOTE: 
In  the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  projed-basad  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1937).  the  anwunt  of  assistance  to 
be  reported  includes  aH  airwunts  that  are  to  be  provided  over  the  term 
of  the  contract,  irrespective  of  when  they  are  to  be  received. 

Note:  In  the  case  of  Mortgage  Insurance  under  24  CFR  Subtitle  B. 
Chapter  II.  the  mortgagor  is  responsit)le  for  making  the  applicant 
disclosures,  and  the  mortgagee  is  responsible  for  furnishing  the 
mortgagor  s  disclosures  to  the  Department  Update  reports  must  be 
subnvtted  directly  to  HUD  by  the  mortgagor 

Note:  In  the  case  of  the  Project-Based  Certificate  program  under  24 
CFR  Pan  882,  Subpart  G,  the  owner  is  responsfele  for  making  the 
applicant  disctosures,  and  the  PHA  Is  responsible  for  furnishing  the 
owner's  disclosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  H.  ThrMhoM  Dsterminatlons  —  Applicant*  Only 

Part  II  contains  Information  to  help  the  applicant  determine  whether 
the  remainder  of  the  form  must  be  completed.  Recipients  filing 
Update  Report*  should  not  complete  this  Part. 

1 .  The  first  question  asks  whether  the  applicant  meets  the  Nature  of 
Assistance  and  Dollar  Threshold  requirements  set  forth  in  Section 
LCI.  above. 

If  the  answer  Is  Yes,  the  applicant  rm^  complete  the  remainder  of  the 
form.  If  the  answer  is  No.  the  form(MKs  the  applicant  to  certify  that 
Its  response  Is  correct,  and  to  cora(]ietdihe  next  question. 

2.  The  second  question  asks  whether  the  application  is  for  a  specific 
housing  project  that  involves  other  government  assistance,  as  de- 
scrt>ed  in  Section  I.C.2.  above. 

If  the  answer  is  Yes,  the  applicant  must  conplete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Ks  response  is  correct. 

n  the  answer  to  both  questionsi  and  2  is  No.  the  applicant  need  not 
complete  Parts  III.  IV.  or  V  of  the  report,  but  must  sign  the  certification 
at  the  end  of  the  form. 

C.  Part  IIL  Other  Government  Assistant*. 

This  Part  is  to  tw  completed  by  both  appUcants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports.  AppHcants 
must  report  any  other  government  assistance  Involved  in  the  project 
or  activity  for  which  assistance  Is  sought.  Recipients  must  report  any 
other  government  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Section  I.D.I. .  2..  or  3..  above. 
Other  government  assistance  is  defined  in  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  government  assistance  Is  expected 
to  be  made  availat>le  if,  based  on  an  assessment  of  all  the  circum- 
stances Involved,  there  is  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disclosures  must  include  all  other 
government  assistance  Involved  with  the  HUD  assistance,  as  well  as 
any  other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  include  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  projed  at  the  time  of  the  assistance  request 
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The  following  Infomiation  must  bs  provided: 

1.  Enter  the  name  and  address,  dly,  State,  and  zip  code  cff  the 
Oovemmentagencymakingthe  assistance  avaUbte.  induds  at  least 
one  organizattonallsMlbetaw  the  agency  name.  Foraxvnpts.U.S. 
Department  of  Transportatton,  U.S.  Coast  Quaid;  Dap«1menl  of 
Snely,  Ikgliway  PMiul. 

2.  Enter  the  program  name  and  any  relevant  Uantlfylng  numbers,  or 
other  means  of  kJentlficatlon,  for  the  olfwr  govemment  assistance. 

3.  State  the  type  of  other  govemment  assistance  (e.0..  k>an,  grant, 
kwn  insurance). 

4.  Enter  the  dollar  amount  of  the  other  govemment  assistance  that 
is.  or  is  expected  to  be.  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applcants)  or  has 
t>een  provided  (recipients). 

If  the  appik»m  has  no  other  govemment  assistance  to  disclose,  R 
must  certify  that  this  assertion  is  correct. 

To  avoid  duplication.  If  there  is  other  govemment  assistance  under 
this  Part  and  Part  V,  the  applicant/recipient  shouM  check  the  lyipro- 
priate  box  in  this  Part  and  list  the  infonnation  in  Part  V.  ciaarty 
designating  whteh  sources  are  other  govemment  assistance. 
D.  Part  IV.  Intewsted  Partiae. 

This  Part  is  to  be  completed  by  both  appfcants  ffling  applicant 
disclosure  reports  and  recipients  filing  upttate  reports. 
Applicants  must  provide  informatton  on: 

(1 )  All  developers,  contractors,  or  consultants  invohwd  in  the  applica- 
tion for  the  assistance  or  In  the  planning,  development,  or  Implenwn- 
tation  of  the  project  or  activity;  and 

(2)  Any  other  person  who  has  a  financial  interest  in  the  project  or 
activity  forwhich  the  assistance  is  sought  that  exceeds  $50,000  orlO 
percent  of  the  assistance  (whichever  is  tower). 

Recipients  must  make  the  addittonal  discfc>sures  refferred  to  in 
Section  I.D.I. ,2.,  or  4,  above. 

Note:  A  financial  interest  means  any  financial  in\*lvement  in  the 
project  or  activity,  including  (t)ut  not  lintlted  to)  situattons  in  whch  an 
individual  or  entity  has  an  equity  Interest  in  the  project  or  acthrity, 
shares  In  any  profit  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compertsation  tor 
any  goods  or  services  provided  in  connectton  with  the  project  or 
activity.  ResMency  of  an  individual  In  housing  for  which  assistance  is 
being  sought  Is  not,  by  itself,  consklered  a  covered  financial  interesL 
The  information  required  t>elow  must  be  provxled. 

1 .  Enter  the  full  names  and  addresses  of  all  persons  referred  to  in 
paragraph  (l )  or  (2)  of  this  Part,  t!  the  person  is  an  entity,  the  listing 
must  include  the  full  name  of  each  officer,  director,  and  principal 
stockholder  of  the  entity  All  nances  must  be  listed  alphabetically,  and 
the  names  of  individuals  must  be  shown  writh  their  last  names  first 

2.  Entry  of  the  Social  Security  NumJier  (SSN)  or  Employee  kJentlfi- 
catlon  Nunt>er  (EIN),  as  appropriate,  for  each  person  listed  is 
optional. 

3.  Enter  the  type  of  participation  in  the  project  or  activity  for  each 
person  listed:  i.e..  the  person's  specific  role  in  the  project  (e.g.. 
contractor,  consultant,  plJanner,  investor). 

4.  Enter  the  financial  Interest  in  the  project  or  activity  for  each  person 
Hsted.  The  interest  must  be  expressed  twth  as  a  dollar  amount  and 
as  a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

If  the  applicant  has  no  persons  with  financial  interests  to  disclose.  It 
must  certify  that  this  assertion  is  conect. 


8.  ffwIV.  RspertmSoureMandUsasofFunds.TMsPartlstobe 

completed  by  both  appUcanu  filing  applicant  discktsura  reports  and 
fedpients  fing  update  rapotts. 

The  ^ifilicant  disctosur*  report  mMt  specify  aN  nqMclsd  souroas  01 
Kinds— bothfrom  HUD  and  lroma»»ultier  source— tt>t  have  been, 
or  are  to  be,  made  avalabla  tor  «w  project  or  aciMly.  Non4tU0 
•ouroas  of  funds  typlcaar  bidud*  (but  ars  not  Umltod  to)  other 
govemment  assistance  referred  to  In  Part  Ml.  equity,  and  amounU 
from  foundattons  and  private  oontrtwtions.  The  report  must  also 
specify  al  expected  uses  to  which  fundsan  to  boput.  Al  souicas  and 
uses  of  funds  must  be  isled,  N.  based  on  an  assessment  of  all  the 
circumstances  involved,  there  are  reasonable  grounds  to  anticipate 
that  the  source  or  use  will  be  forthcoming. 

Note  tttat  if  any  of  ttte  sourcoAise  inf  ormatun  required  by  this  report 
has  been  provided  otscwhere  in  this  applnatton  package,  the  appli- 
cant need  not  repeat  the  infonnation,  but  need  only  refer  to  the  forni 
and  locatton  to  incorporate  It  into  this  report,  (tt  is  Ukely  that  some  of 
theinfomiaton  required  by  this  report  has  beenprovkled  on  SF424A. 
and  on  various  budget  f  onns  accompanying  the  i^iplicatton.)  N  this 
report  requires  informatkin  twyond  that  provided  elsewhere  in  the 
application  package,  the  applicant  must  incfcjde  in  this  report  all  the 
additional  information  required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
disclosed  sources  and  uses  of  funds  as  provided  in  Section  I.D.5., 
above. 

General  Instnjctkms  —  sources  of  funds 

Each  reportable  source  of  funds  must  indicate: 

a.  The  name  and  address,  dty,  State,  and  zip  code  of  the  indivklual 
or  entity  making  the  assistance  available.  At  least  one  organizational 
level  betow  the  agency  nanw  shouU  be  inckxled.  For  exampte.  U.S. 
Department  of  Transportatton.  U.S.  Coast  Guard;  Department  of 
Safety.  Highway  Patrol. 

b.  The  program  name  and  any  relevant  klentif  ying  numtwrs.  or  other 
mearts  of  kjentlflcation,  forttw  assistance. 

c.  The  type  of  assistance  (e.g..  toao.  grant.  k»n  insurance). 
Specific  instructtons  —  sources  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re- 
search, each  source  of  funds  must  indicate  the  total  amount  of 
approved,  and  received;  and  must  be  listed  in  descending  ORler 
according  to  the  amount  indicated. 

(2)  For  programs  administered  by  the  Assisunt  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Development,  and  Put>llc  and  Indian  Housing,  each  source  of  hinds 
must  indicate  the  total  amount  of  funds  involved,  and  must  t>e  listed 
In  descending  order  according  to  the  amount  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report  must  Indicate  all  syndicatton 
proceeds  and  equity  involved. 

General  instructions— uses  of  funds. 

Each  reportable  use  of  funds  must  clearly  klentify  the  purpose  to 
which  they  are  to  t>e  put.  Reasonat>le  aggregations  may  bis  used, 
such  as  lotal  structure'  to  include  a  nurrtwr  of  structural  costs,  such 
as  roof,  evevators,  exterior  masonry,  etc. 

Spedfk:  instructions  -  uses  of  funds. 

(1 )  For  programs  administerad  t>y  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re- 
search, each  use  of  funds  must  Indicate  the  total  amount  of  funds 
involved;  must  t>e  broken  down  by  amount  committed,  budgeted,  and 
planned;  and  must  be  Ksted  in  descending  onder  according  to  the 
amount  indicated. 
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(H)  For  programs  adminlsterad  by  ttw  Assistai  it  Socretartes  for 
Housin0-F«deral  Housing  Commissioner,  Commt  ntty  Planning  and 
{)eveiopm«nt.  and  Public  and  Indian  Housing,  Md  usaottundsmusi 
Mlcata  tha  toud  amount  of  funds  Involvad  and  must  be  Mstad  In 
descending  order  according  to  the  amount  Invotv  id. 
(in)  If  any  program  administered  by  ttw  Assist  mt  Secretary  for 
Housing-Federal  Housing  Commissioner  Is  involw  d,  the  report  must 
Indicate  an  usespaldfromHUDsourcesandother  sources,  including 
syndkation  proceeds.  Uses  paid  should  Indi  de  the  following 
amourrts. 

AMPO 

AichRect^  fee  —  design 

ArchttecTs  fee  —  supervision 

Bond  premium 

Builder's  general  overhead 

BulMer's  profit 

Construction  Interest 

Consultant  fee 

Contingency  Reserve 

Cost  certification  audit  fee 

FHA  examination  fee 

FHA  inspection  fee 

FHAMIP 

Financing  fee 

FNMA  /  GNMA  fee 

General  requiremerrts 

Insurance 

Legal  —  constmcf  ion 

Legal  —  organization 

Other  fees 

Purchase  price 

Supplemental  management  fund 

Taxes 

TKIe  and  recordingOperatIng  deficit  reserve 

Resident  initiative  fund 

Syndication  expenses 

Wortung  capital  reserve 

Total  land  Irrprovement 

Total  structures 

Uses  paid  from  syndication  must  include  the  foH^ng  amounts: 

Additional  acquisition  price  and  expenses 

Bridge  loan  Interest 

Development  fee 

Operating  deficit  reserve 

Resident  Inltiatrve  fund 

Syndication  expenses 

Wortung  capital  reserve 


Footnotea: 


■lUmO  COOE  4210-37-0 


Al  LUrtuna  «•  »  24  CFR  Pwt  12.  «Mett  wm  puMstatf  in  tw  Faderal 
RogiMranMwch  14, 1M1  al  5S  FmL  Rtg.  11032. 
A  1st  of  the  ooMrad  assistonce  prograns  on  be  lound  at  24  CFR 1 1 2.30.  or 
In  tw  ruta  or  i>iwto»aeMe  (nsructianB  gwrifcn  tw  pregram  kwdved 
Noto:  The  1st  of  ooMredprograrmaMtw  updated  perodkaly. 

Aaaliancermanaaiiyuxi«aa.y«r«.tDam«Be|»ara<lveaai— wwm.oretwr 
torn  of  asabtanoe,  Indudkig  tw  Inaunvtce  or  guaraniae  a(  a  loan  or 
morteage.  Vwi  ia  piawtdad  aWt  raaped  toe  ipedSc  proiact  or  acMly  under 
a  program  adrrMslBrad  by  tw  Dapartnanl  11w  lam  doas  ne(  Inckide 
oontacB.  such  as  procuranwitt  cantatXK.  thai  aro  aubfact  B  tw  Fadaral 
AoMsWon  RaguMcn  (FAR)  (48  CFR  Chaplar  1). 
See24CFW§§1^32(aX2)and(3)lord»Madgl*1anoeonhowtwt^raaho>d 
lacalajiBM. 

X>twr  gov«mmant  assistanoe- to  daArwd  toinduda  any  loan,  gnvN.  guaran- 
tae.  insurwKe.  paymant.  rabate,  subaidir.  cradH,  tax  beneM,  Of  any  otwr  term 
ol  direct  or  tndiract  aaslstanoe  (ram  tw  Fedarai  sovammam  (otiar  tian  twi 
lequaslad  Irem  HUD  W\  tw  appfcaton).  a  Saw,  or  a  unit  o«  seneral  local 
goyemment.  or  any  agency  or  InsttvmientaWy  twreot,  twl  b,  or  Is  axpeciBd 
to  be  made,  avaitabie  w«h  rasped  K>  tw  pro^  or  actvMes  lor  «Mch  tw 
assisbnoe  la  sought 

For  further  guidance  on  tas  oUanofv  and  tor  a  list  of  covarad  prograim.  aee 
24CFRJ12.50 
.  For  purposes  of  Parti  2,  a  psrson  means  an  Individual  (indudrng  a  oonautlanl 
lobbyist,  or  lawyer),  corporation;  company;  association;  autwrily;  Arm;  part- 
nership.  aocialy ,  Saaa.  unk  of  general  local  gavemnwnl.  or  otwr  govanvrwnt 
ontly.or  agency  twrao((lndudingapU)lichousingaganey);  Indian  tibe.and 
any  otwr  organizaton  or  group  of  peopto. 
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Attachment  #S— Processing  HUD 
Insured  Proiectg  Involving  Low  Income 
Housing  Tax  Credits  Using  Form  HUD- 
92264-7 

A.  Purpose.  This  attachment  provides 
modified  underwriting  instructions  for 
processing  profects  where  owners  will 
receive  low  income  housing  tax  credits 
(LIHTCs). 

B.  Background.  The  Tax  Reform  Act 
of  1986  amended  the  Internal  Revenue 
Code  to  create  new  Federal  Tax  Credits 
for  owners  of  low  income  rental 
housing.  In  Public  Law  101-239,  dated 
December  19, 1989.  the  applicable 
maximum  affordable  monthly  rents  for 
most  apartment  sizes  are  to  be  based  on 
the  program  income  limits  by  household 
size  assuming  an  occupancy  of  1.5 
persons  per  bedroom  and  efficiency 
units  without  a  separate  bedroom  would 
have  income  limits  based  on  occupancy 
by  one  person.  In  order  for  a  household 
to  qualify  as  tax  credit  assisted  they 
must  have  an  income  at  or  below  the 
program  income  limit  for  their 
respective  household  size. 

The  calculation  of  the  maximum 
affordable  monthly  rents  for  tax  credit 
units  is  based  on  tenants  paying  at  least 
30  percent  of  income  for  rent.  Analysis 
of  program  participation  has  shown  that 
few  households  in  tax  credit  projects 
spend  more  than  40  percent  of  income 
for  rent.  This  means  that,  if  rents  are  set 
at  the  maximum,  the  potential  market  is 
restricted  to  income-eligible  households 
with  incomes  between  75  and  100 
percent  of  the  respective  income  limit. 
Most  households  with  incomes  lower 
than  this  would  be  unable  to  afford  the 
statutory  maximum  rents.  As  a  result, 
when  the  proposed  rents  are  set  at  the 
statutory  maximtmis,  the  market  for  a 
tax  credit  assisted  project  is  comprised 
of  a  relatively  narrow  band  of  income 
eligible  renters,  which  can  result  in  a 


problem  with  the  market  fieasibility  of 
the  project.  Therefore,  depending  on  the 
particular  market  area  and  the  rental 
market  conditions  in  that  area,  there 
may  be  an  insufficient  number  of 
potential  renters  that  meet  the  income 
limit  criteria  and  who  are  also  willing . 
and  able  to  pay  the  maximimi  allowable 
rent. 

Program  data  show  that  this  potential 
marketability  problem  has  been  dealt 
with  either  by  charging  lower  rents  or 
obtaining  other  sul»idies  to  lower  the 
rent.  The  available  information  on  tax 
credit  assisted  units  shows  that  most 
projects  have  established  rents  below 
the  maximum  permitted  by  the  statute. 
In  addition,  over  80  percent  of  projects 
funded  had  some  other  form  of 
assistance  to  further  reduce  tenant  rents. 

The  extent  to  which  there  is  an 
adequate  supply  of  units  with  rents  at 
or  below  those  proposed  would  also 
limit  the  market.  An  analysis  of  the 
maricet  prospects  of  a  proposed  project, 
therefore,  requires  information  on  the 
ciurent  market  conditions  for  this  type 
of  project,  and  information  on  the 
marketability  of  the  proposed  project 
relative  to  other  options  available  to 
those  income-eligible  households. 

Thus,  market  demand  for  tax  credit 
units  depends  on  several  factors:  The 
number  of  income  qualified  households 
and  the  willingness  of  those  same 
households  to  pay  the  proposed  rents; 
the  supply  of  comparable  tmits  at  rents 
equal  to  or  less  than  the  proposed  rents; 
and,  the  marketability  of  the  proposed 
units  in  comparison  to  the  existing 
supply. 

Therefore,  if  the  Field  Office 
determines  that  there  is  insufficient 
demand  for  the  units  at  the  proposed 
rents  the  Field  Office  should  set  the 
rents  at  lower  amoimts,  as  necessary  to 
broaden  the  market  band  sufficiently  to 


attract  the  potential  tenants  needed  to 
ensure  market  feasibility.  This 
determination  should  lake  into 
consideration  the  current  and 
anticipated  supply/demand  conditions 
in  the  overall  rental  mariiiet.  and 
potential  depth  of  the  market  of  income 
eligible  households  in  comparison  to 
the  numbo'  of  units  at  the  proposed 
rents,  and  the  marketability  of  the 
proposed  units  taking  into  account  the 
project's  amenities,  rents  and  location 
relative  to  comparable  and  competitive 
projects  and  other  options  available  to 
those  income  eligible  households. 

C  Special  Processing  Instructions.  In 
order  to  make  the  rent  estimates  based 
on  income  limits  as  close  as  possible  to 
the  income  Umits  described  in  the 
legislation,  the  following  instructions 
for  processing  HUD-insured  projects 
involving  LIHTCs  using  revised  Form 
HUD-92264-T  shall  be  used.  Using  this 
form  and  the  following  directions,  the 
Department  will  determine  the 
appropriate  processing  rents  for  the  low 
income  imits  required  by  the  Tax 
Credits.  (In  the  case  of  projects  with 
"deep  skewed"  rental  imits,  it  may  be 
necessary  to  complete  two  separate 
revised  Forms  HUD-92264-T,  since  two 
different  qualifying  income  limits  may 
apply  to  lower  income  imits  of  the  same 
size.) 

1.  Line  1  of  Form  HUD-92264-T— For 
each  affected  unit  size,  enter  the  mariiet 
rental  estimates  bom  Form  HUD-92273. 

2.  Line  2 — If  utiUty  costs  are  to  be 
paid  by  the  tenant,  enter  an  estimated 
Personal  Benefit  Ejcpense  (PBE)  for 
services  or  utilities  not  included  in  the 
market  rental  estimate. 

3.  Line  3 — Enter  the  applicable 
income  limit.  For  purposes  of  this  rent 
estimation  exercise,  the  applicable 
income  limits  by  unit  size  are  as 
follows: 


Column  A*  applicable  limit  if  20%/50%  restriction  applies 


Column  B*  appM- 
cabie  limit  if 
40%/60%  re- 
striction applies 


Column  Cap- 
plicat>le  limit  if 
15%/40%  re- 
striction applies 


Eff.  1  Person  Section  8 

Very  Low  Income  Limit 

1-BR  1.5-Person  Section  8 

Very  Low  Income  Limit** 

2-BR  3-Person  Section  8  ... 

Very  Low  Income  Limit 

3-BR  4.5-Person  Section  8 

Very  Low  income  Limit** 

4-BR  6-Person  Section  8  ... 
Very  Low  Income  Limit 


120%  of  Column 

AUmit 

120%  of  Column 

AUmit 

120%  of  Column 

AUmit 

120%  of  Column 

AUmit 

120%  of  Column 

AUmit 


80%  of  Column. 

AUmit 

80%  of  Column. 

A  Limit. 

80%  of  Column. 

AUmit 

80%  of  Ck>lumn. 

AUmit 

80%  of  Column. 

A  Limit 


*The  use  of  these  limits  t)y  HUD  for  undenwriting  purposes  is  not  meant  to  imply  ttiat  the  Internal  Revenue  Service  will  necessarily  use  ttie 
same  limits  in  determining  whether  tenants  win  quabfy  as  low  income  for  purposes  of  the  Tax  CredH. 

**The  one  and  one-twin-person  Section  8  very  low  income  limit  is  coniputed  by  adding  ttie  one  person  Section  8  very  low  income  limit  to  the 
two-person  limit  then  dividmg  the  sum  by  2.  Likewise,  tfie  four  and-one-haif-person  Section  8  very  low  income  limit  is  the  sum  of  the  four-person 
limit  and  ttie  five-person  limit,  dMded  by  2. 
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4.  Line  4 — Compute  ami  enter  the 
estimated  awTiiiBiim  aSord&bie  monthly 
rent  for  each  aftcted  unit  size.  Compute 
that  rental  estiinate  as  foilows: 

&,  Multiply  thft  income  hmit  on  lice 
3  of  the  {bnn  by  30  percent  (.30); 

b.  Divide  the  product  obtained  in  step 
a  by  12; 

c.  Subtract  the  mcntht;  PBE  (if  any) 
on  Line  2  from  the  quotient  obtained  in 
stepb. 

S>  Lines— Where  the  Vahiation  staff ' 
has  evidence  that  the  project's  tax  credit 
assistBcl  oaiiti  would  not  be  maricetable 
to  income  eligible  households  aC  the 
lesser  o£  the  maxiiBuia  afibrdable 
monthly  rents  (Line  4)  or  the  rent  by 


mi  irkaC  comparison  (Line  IX  based  en 
th  >  market  analysis  review  by  die 
E}  L^  enter  the  recoramended 
es  inaated  monthly  rent  obtainable  for 
th< )  restricted  units,  as  approved  by  th» 
Di  rector,  HD  Drvisioo.  For  Section 
22  )({)  cases  involving  projects  with 
ON  sting  Section  8  contracts,  use  diis 
lir  e  to  enter  the  processing  rents 
calculated  in  acoordance  with  the 
ouftstaadinf  instructions  involving  th« 
re  mencing  or  purchase  of  Section  a 
pr  >facti  w^  outstan^ag  project  based 
CO  itiacts. 

I L  Loe  6— Mondlkly  Rent  Estiinate  Cor 
Re  ^trktod  Iteits.  Enter  dM^  teast  of  Knes 
I,  or  5. 


Ir 


Form  HUO-92264-T.— Remt  Estima"  es 
iNvoivtMG  Tax  Exem  pt 


Unit  size 


t.  Rent  by  Ma/fcet  Companson 

2.  Personal  Benefit  Expense  (ft  any) 

3.  The  Percentage  of  Medan  tncome  (at^usted  forll&iniy  size)  used 
ter  Meome  ImitK  40%.  50%,  80%  (br^  only  o<  «;  thetf  enter  the 
applicaM*  (Mai!  incem*  Hmil  1b»  eac**  uMl> 

4.  EjUiiH  J  Miiiiinuw  AfcgdrtMe  MonMy  Rent  for 
(.30  »  Una  3>-Ui»  2 -»  02> 

5.  EstimatMl  CIWaiWMbto  MenlNy  Rent  tot  RostrictedlUBils** 


7.  Line  ^— Ebter  the  number  of  each 
unit  type  with  income  limits  shown  on 
lines. 

8.  Line  8— Enter  the  number  of  each 
unit  type^Mwn  ott  ainothei  Fotm  HUI>- 
92264~T  with  other  inccane  limits. 

&  Line  9— Enter  the  number  of  each 
unit  type  with  no  income  limits  using 
unsubsidized  market  rents  from  hne  1. 

IX  ForFaethee  Information— Aay 
questions  ccncerniry  dus  attachment 
and  Gon^jlstioBQl  revised  Fona  iIUI>- 
92264-T  which  fiotkiws  should  be 
directed  to  th*  Office  of  Insured 
Multifamily  Housing  Development. 
Technical  Su^Kat  Divisioa,  Vahiatian 
Btaoch,^  (FTS  8-20^708-0624X 


FOR  Ixm  o«  Moderate  Income  Units  in  ¥Hm  Section  8  Projects 
FtNMciNQOR  Low  Income  Housing  Tax  Creents 


Restncietf  Unis:* 


&  MonlMy  Rwtt  Esimato  te»  Restricted  Unita  (leas  I  of  lines  1. 4.  o* 

Sj^      .  _ _______ 

7.  Number  oTeacfiunittypewithincemelimitastiowKonlinea 

ft  Number  of  each  unit  type  shown  on  another  foen  HUD-g2284^T 

with  olher  income  limits 

a  M«T*er  of  eacft  unit  type  with  ne  income  limits  ukmg  tmubstdzed 


1. 


Asterisks: 


rn^^Tf-^^  y.  ""F^  'y*'  <y*":ances  or  regulal  ons  limit  the  rent  to  an  amount  tower  than  this  formula  estimate,  or  the  Sponsor^  proposed 
^^.•yy  ??!**?"""*  satimefc,  enter »» low  ir  amount  and enpteirr  beiew.  ^^         k-.o^^-w 


'  Whsfs  the  VahMttan  staff  I 


CelFQimHUO-«e264. 


Attachment  #6— QironoTogy  Associated 
With  Seeking  Various  Fonns  of  HUD 
AjHStUKS  is  C«abiaatk»  With 
LHOCb 

Geaetaily.  die  Guidehaes  assume  that 
^onsors;  wilt  apply  for  HUD  assistance 
first,  and  RCA  Llint:  assistance  after 
the  amount  of  HUD  assistance  is  known. 
However,  there  are  certain  types  and 
comhinatfOBft  of  HUD  asstsUnce  which, 
when  comh^ed  with  HCA  LOTTC 


OBR 


liBR 


•""OF* 


3-BR 


4-6R 


evidenn  Vial  the  praiset^  t»  oedtt  assisted  units  would  not  be  martielebl^ 
SS.!!^'^  ^!2.:22?!22!S?iS?!S2fc*  !^  "^  obtainable  to,^  restncted^-STas  approtlKl by  the  Di«(5rH0  DivSSi.  FoTssS? 


top  g3rt)ca8esim2M.g^^  Son8«njKtt^  thisftr^  pnSSsing  wrts  cate;*Stfte^cS:S?S»\2ShX 


i.&  Sponaaawill  somethme  probably 
benefit  froB  aaddi^  nCA  UBIC 
assistance  More  seeking  any  anraikbie 
HUD  assistancaiK  This  levena  Older  of 
application  may  be  more  appropriate 
wvsv  yftB-FiB  peoosss  MP8wesdSBe 
flssisnnov  le  beeeo  OB  proCracteo 
Notices  of  Fund  Availability  Q40FAs). 
or  other  competitive,  shor^term,  or 
limited  funding  programs. 


For  example  these  may  include: 
.  Section  201  Flexible  Subsidy 
Ca  >ita]  Improvement  Loans  (For  project 
eli  ;ibihty,  a  paiticulai  existing  iRJD- 
im  iired  loan  must  already  be  in  place); 

: .  Section  8  Loan  Management  Set- 
As  de  Assistance  (additional  project- 
ba:  ed  units),  whether  to  support 
ex  sting  construction  and  repairs,  new 
coi  tstructioa.  or  moderate  or  substantial 

:  .Pn^Kl-Based  Section  a  Rental 
As  listaace  laoaaees  and  Section  241 
Su  tpknenta)  Leeae  CFor  project 
es  iwfHty.  e  nUt^insuTeu  loan  and  8D 
ex  tting  profact-heaerf  .Sarfinn  m  mrttry^ 

wrtWhkpiacBJ^ 
'  .PtepeitpDimiettknSeleOaeckHB 
1 1iKiiiaHiigwir«i|iiy|lii  1  andfe 

Sp  insois  most  wbIj^  tte  piubabill^ 
an<  timetable  for  getting  necessanr 
lei  airs  funded  through  these  HUD 
ast  stance  programs,  against  the 


probability  and  timeCAle  of  receiving 
HCA  UHIC  assistance  to  provide  for 
the  repairs.  Note:  application  for  and 
refusal  of  assistance  from  one  source 
does  not  preclude  seeking  assistance 
froni  the  other  source  thereafier.  Some 
Sponsors  may  ptefar  to  seek  HCA 
assistance  fint  in  these  cases,  ad  to 
^>ty  far  such  HOD  asristance  a  may 
Denecessety  Msr  teielfhig  AeHCA's 
response.  HtX)*!  applicable  progrem 
gu^Bnes  fbrtteestiniatloftand 
certificatkm  of  costs  Buat  be  swmpiwd 
with  in  either  case. 

EnboiattBg  OB  the  tnirti  exanipnc  Asy 

a  HUD4asund  psoiBrt^tf  il  la  to  be 

^must 


*i!Z 


avalbbfe  Sectkm  8  contract  autbori^. 
This  means  that  HUD  would  probab^ 
be  unable  to  support  any  significant 
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repair  program.  Sponsors  should  also 
note  the  improbability  of  any  available 
amendment  fimds  to  support  repair  cost 
financing.  Thus,  necessary  repairs  are 
more  likely  to  be  financed  through  an 
HCA's  award  of  LIHTCs  and  the 


Sponsor's  syndication  of  the  project  to 
receive  net  syndication  proceeds  to  pay 
for  the  repairs.  Sponsors  are  encouraged 
to  determine  whether  necessary  repairs 
may  be  funded  out  of  any  existing 
availaUe  HUD  contract  authority — and 


if  not.  as  will  often  be  the  case— to 
apply  to  the  HCA  for  LIHTC  assistance. 

[PR  Doc  94-4246  Piled  2-24-94;  8:4S  am] 
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OEPARTMEMT  OF  EDUCATION 

34  CFR  Parts  690  and  691 
RIN1840-AB73 

Federal  Pell  Grant  Program; 
Piesidentiai  Access  Scholarship 
Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  Federal  Pell  Grant  Program 
regulations  and  to  establish  regulations 
for  the  newly  enacted  Presidential 
Access  Scholarship  Program.  These 
regulations  are  needed  to  implement 
recently  enacted  provisions  of  the 
Higher  Education  Act  of  1965  (HEA).  as 
amended  by  the  Higher  Education 
Amendments  of  1992  (the  1992 
Amendments),  enacted  on  July  23. 1992. 

The  proposed.amendments  to  the 
Federal  Pell  G?ant  Program  regulations 
incorporate  changes  in  student 
eligibility  requirements  and 
institutional  administration 
requirements.  The  program  name  has 
also  been  changed  from  the  "Pell  Grant 
Program"  to  the  "Federal  Pell  Grant 
Program." 

The  proposed  regulations  for  the 
Presidential  Access  Scholarship 
Program  specify  the  eligibility 
requirements  for  students  to  apply  for 
and  receive  an  award.  These  proposed 
regulations  also  specify  the  roles  of 
institutions  of  higher  education,  State 
officials,  and  State  agencies  in 
administering  the  program. 
DATES:  Comments  must  be  received  on 
or  before  April  11, 1994. 
addresses:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fred  H.  Sellers,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
,  Department  of  Education,  400  Maryland 
Avenue  SW..  room  4018,  Regional 
Office  Building  3,  Washington,  DC 
20202-5447.  Telephone  (202)  708-4607. 
A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Boulanger.  Student  Financial 
Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  4018,  Regional 
Office  Building  3,  Washington,  DC 
20202-5447.  Telephone  (202)  708-4607. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  ra  ay  call  the  Federal  Information 
Relay  Si  rvice  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEft  ENTARY  INFORMATION:  The 
purpose  of  the  proposed  revisions  in  the 
regulatii  ins  for  the  Federal  Pell  Grant 
Progran  (formerly  known  as  the  Pell 
Grant  Piogram)  is  to  incorporate 
statutor  r  changes  to  the  HEA,  as 
amende  i  by  the  1992  Amendments.  The 
propose  d  changes  in  the  Pell  Grant 
Progran  would:  (1)  Rename  the  program 
the  Fedi  iral  Pell  Grant  Program;  (2) 
elimina  e  the  duration  of  eligibility 
limitatii  ms;  (3)  revise  the  formula  for 
calculal  ng  a  Federal  Pell  Grant 
paymer  t  for  a  payment  period;  (4)  limit 
the  elig  bility  of  incarcerated  students; 
(5)  inco  porate  references  to  the  Federal 
Need  A  lalysis  System's  Expected 
Family  Contribution  (EFC)  under  part  F, 
title  rv  )f  the  HEA;  (6)  eliminate,  in 
certain  :ircumstances,  the  requirement 
that  the  student  present  a  Student  Aid 
Report  SAR)  to  the  institution  in  order 
to  be  pj  id  his  or  her  Federal  Pell  Grant 
and  ail<  iw  an  institution  to  pay  a  student 
on  the  I  lasis  of  a  valid  institutional 
studeni  information  report  (ISIR),  i.e.,  a 
report  1 3  an  institution  that  includes  an 
applic^t's  application  information  and 
EFC.  gefierated  by  the  central  processor; 
and  (7)  allow  less-than-half-time 
studeni  s  to  receive  a  Federal  Pell  Grant. 

The    992  Amendments  included  a 
provisi  )n  giving  the  Secretary  the 
option  0  allow,  on  a  case-by-case  basis, 
a  stude  it  pursuing  a  baccalaureate 
degree  to  receive  two  Federal  Pell 
Grants  within  one  12-month  period  if 
the  stu  lent  completed  more  than  an 
acader  ic  year  of  coursework  and 
needec  funds  to  attend  additional  terms 
beyonc  the  academic  year  but  within 
the  sar  le  award  year.  The  Higher 
Educat  on  Technical  Amendments  of 
1993.  €  nacted  on  December  20,  1993, 
(Pub.  1 .  103-208)  (The  1993  Technical 
Amen<  ments)  expanded  the  eligibility 
for  a  s«  cond  Scheduled  Award  to 
includ  !  students  pursuing  an  associate 
degree  The  Secretary  is  requesting 
comm(  nt  on  how  to  implement  this 
provis  on  fairly  and  equitably. 

The  ='ederal  Pell  Grant  Program,  a 
comer  tone  of  the  Federal  student 
financ  al  aid  programs,  supports 
Natior  al  Education  Goal  5  which  states 
that  ev  ery  adult  American  will  be 
literati  and  will  possess  the  knowledge 
and  sk  lis  to  compete  in  a  global 
econoi  ly  and  exercise  the  rights  and 
respor  sibilities  of  citizenship.  The 
progra  m,  reauthorized  in  section  401  of 
the  19  )2  Amendments,  will  further  Goal 
5  by  h  wiping  eligible  students  obtain 
marke  able  skills,  achieve  higher  levels 


of  education  than  they  might  otherwise 
have  pursued,  and  obtain  the  knowledge 
required  to  discharge  the 
responsibilities  of  citizenship. 

Federal  Pell  Grant  Program 

Significant  Proposed  Changes  to  the 
Federal  Pell  Grant  Program  Regulations: 

Section  690.2    General  Definitions 

The  Secretary  proposes  to  amend  the 
definitions  in  §690.2  for  "disbursement 
schedule"  and  "enrollment  status"  to 
include  references  to  students  enrolled 
less-than-half-time,  "payment 
schedule,"  and  to  add  new  definitions 
of  "academic  year,"  "annual  award." 
"central  processor,"  "expected  family 
contribution,"  "incarcerated  student," 
"institutional  student  information 
report,"  "less-than-half-time  student." 
and  "valid  institutional  student 
information  report"  to  incorporate 
clarifying  eligibility  language  included 
in  the  1992  Amendments. 

The  Secretary  believes  that  the  new 
definition  of  academic  year  in  the  1992 
Amendments  is  particularly  important 
because  it  not  only  requires  completion 
of  a  minimum  number  of  credit  hours  or 
clock  hours  during  an  academic  year,  it 
also  requires  that  the  academic  year  be 
a  minimum  of  30  weeks  of  instructional 
time. 

Section  690.3  Payment  Period. 

The  Secretary  proposes  to  amend 
§690.3  to  define  more  accurately 
payment  periods  for  eligible  programs 
offered  in  credit  hours,  but  not  in 
academic  terms,  if  the  majority  of  credit 
hours  cannot  be  earned  until  the 
program  or  academic  year  is  completed. 
Under  the  current  definition, 
determining  the  end  of  one  payment 
period  and  the  beginning  of  another  for 
this  type  of  program  has  been  uncertain 
and  has  resulted  in  program  abuse  at 
some  institutions.  The  addition  to  the 
definition  of  a  payment  period  was 
made  to  prevent  a  particular  type  of 
program  abuse  that  occurs  at  an 
institution  without  terms  that  does  not 
ha%'e  a  clearly  defined  midpoint  in  its 
program  or  academic  year.  Specifically, 
institutions  have  arbitrarily  established 
a  midpoint  that  is  inappropriately  early. 
As  a  result,  students  received 
disbursements  in  excess  of  the 
coursework  that  the  students  completed 
for  the  payment  period.  The  Secretary  is 
proposing  that  for  this  type  of  proigram, 
if  a  student  cannot  earn  half  the  credits 
in  a  program  or  academic  year  by  the 
calendar  midpoint  of  that  program  or 
academic  year,  the  first  payment  period 
shall  end  and  the  second  payment 
period  shall  begin  on  the  later  of:  (a)  the 
calendar  midpoint  between  the  first  and 
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last  scheduled  days  of  class  of  the 
program  or  academic  year,  or  (b)  the 
date,  as  determined  by  institution,  that 
the  student  has  completed  half  of  his  or 
her  academic  coursework.  For  example, 
an  institution  offers  a  program  which 
consists  of  24  semester  hours.  A  student 
is  not  considered  to  have  earned  any  of 
the  semester  hours  imtil  he  or  she 
finishes  the  program.  The  student's 
second  payment  period  begins  on  the 
later  of  the  date  of  the  calendar 
midpoint  in  the  program  or  the  date  that 
the  institution  determines  the  student 
has  completed  half  of  his  or  her 
coursework. 

Section  690.6    Duration  of  Eligibility 

Currently  §§  690.6(b)  through  {d) 
limit,  in  most  instances,  the  eligibility  of 
a  Federal  Pell  Grant  recipient  to  5  or  6 
years,  depending  on  the  length  of  the 
recipient's  undergraduate  program  of 
study.  The  1992  Amendments  remove 
the  provisions  in  section  411(cKl)  of  the 
HEA  that  limited  the  nimnber  of  years  a 
student  was  ehgible  to  receive  an  award. 
Therefore,  the  Secretary  proposes  to 
amend  this  section  of  the  regulations  by 
removing  those  limitations. 

Section  690S    Enrollment  Status  for 
Students  Taking  Regular  and 
Correspondence  Courses 

The  Secretary  proposes  to  amend 
§  690.8  concerning  the  enrollment  status 
of  students  taking  regular  and 
correspondence  courses  to  include  less- 
than-half-time  students. 

Section  690.10    Administrative  Cost 
Allowance  to  Participating  Schools 

In  those  instances  where  an 
institution  enrolls  significant  numbers 
of  less-than-fiill-tinie  or  independent 
students,  the  Secretary  pro;K>ses  that  the 
institution  use  some  of  its 
administrative  cost  allowance  funds  to 
make  financial  aid  services  available  to 
those  students  as  reqiilred  under  section 
489(b)(2)  of  the  HEA. 

Subpart  C— Expected  Family 
Contributiaii  fior  Stadents  With  Special 
Conditions 

The  Secretary  proposes  to  remove 
subpart  C  of  the  ciurent  regulations.  In 
fiscal  years  1989-92,  the  Department  of 
Education  Appropriations  Act  provided 
that  section  479A  of  the  HEA.  which 
allows  a  financial  aid  administrator  to 
exercise  profiBssi<mal  Judgment 
coDOBining  a  student's  and  a  etudenf  s 
family's  abUity  to  pay  for  his  or  her 
education,  did  not  apply  to  the  I^ll 
Grant  pRwnm.  bMlead.  the  Secralary 
prescribed  "special  ormdHione"  thai,  if 
the  student  or  his  or  her  infly  met 
them,  would  allow  the  fltudeol  to  an»ly 


for  a  Pell  Grant  using  expected  year 
income  instead  of  base  year  income.  The 
regulations  in  subpart  C  specified  those 
"special  conditions."  However,  the 
Department  of  Education 
Appropriations  Act  for  fiscal  year  1993 
does  not  exempt  the  Federal  Pell  Grant 
Program  from  section  479A  for  award 
year  1993-94.  Consequently,  fmandal 
aid  administrators  may  exercise 
professional  judgment  concerning  a 
student's  ability  to  pay  for  his  or  her 
education  when  determining  the 
student's  eligibility  for  a  Federal  Pell 
Grant.  Based  on  that  judgment,  a 
financial  aid  administrator  may  make 
adjustments  to  data  elements  submitted 
by  the  student  on  his  or  her  application, 
recalculate  the  expected  family 
contribution  (EFC),  and  pay  the  student 
based  on  the  new  EFC  The  special 
conditions  contained  in  subpart  C  of  the 
current  regulations  will,  therefore,  no 
longer  be  necessary  for  award  year 
1993-94. 

Section  690.61    Submission  Process 
and  Deadline  Date  for  Student  Aid 
Report  or  Institutional  Student 
Information  Report 

The  1992  Amendments  authorize  and 
require  a  financial  aid  administrator  to 
pay  a  student  his  or  her  Federal  Pell 
Grant  based  on  an  output  document 
produced  by  the  central  processor  and 
sent  directly  to  the  institution. 
Therefore,  the  Secretary  proposes  to 
allow  an  institution  to  pay  a  student  a 
Federal  Pell  Grant  not  on^  when  the 
student  presents  a  vaMd  Student  Aid 
Report  (SAR)  but,  under  certain 
drciunstances,  when  the  institution 
obtains  a  "valid  institutional  student 
information  report"  from  the  central 
processor. 

Section  690.62    Calculation  of  a 
Federal  Pell  Grant 

The  1992  Amendments  increase  the 
amount  of  the  minimum  grant  from 
$200  to  $40a  The  Secretary  proposes  to 
amend  the  language  in  §  690.92  to 
reflect  this  change  and  to  provide  that 
a  student  eligible  for  a  grant  equal  to  or 
greater  than  S200.  but  less  than  $400, 
shall  be  awarded  $400.  In  addition,  the 
1992  Amendments  eliminate  the 
Secretary's  authority  to  adjust  Federal 
Pell  Grant  awards  due  to  insufficient 
appropriations.  Therefore,  the  Secretary 
proposes  to  remove  $  690.62(c).  vvhich 
provides  for  adjustments  for  len-than> 
full  funding. 

Section  690.63    CalcuJation  of  a 
Federal  Pell  Grant  for  a  Payment  Period 

The  1992  Amendments  add  new 
statutory  language  defining  an 
"academic  year."  The  new  definition  no 


longer  defines  the  minimum  academic 
year  for  a  program  using  only  one 
measure  of  length.  Inst^,  the  new 
definition  uses  two  minimum  measures 
that  must  be  met.  and  these  measures 
are,  in  many  circumstances,  different 
from  the  ones  used  under  the  old 
definition.  The  new  definition  requires 
that  an  academic  year  be  a  minimum  of 
30  weeks  of  instructional  time  in  which 
a  full-time  student  is  expected  to 
complete  at  least  (1)  24  semester  or 
trimester  hours;  (2)  36  quarter  hours  at 
an  institution  that  measures  program 
length  in  credit  hours;  or  (3)  900  clock 
hours  at  an  institution  that  measures 
projoam  length  in  clock  hours. 

Tne  1993  Technical  Amendments 
further  amended  section  481  of  the  HEA 
definition  of  academic  year  to  provide 
that  the  Secretary  may  reduce,  for  good 
cause  on  a  case-^-case  basis,  the  30- 
week  minimum  to  not  less  than  26 
weeks  of  instructional  time  in  the  case 
of  an  instituticn  of  higher  education  that 
provides  a  2-year  or  4-year  program  of 
instruction  for  which  it  awards  an 
associate  or  baccalaureate  degree.  The 
Secretary  is  reouesting  comment  on  how 
to  implement  this  provision  in  another 
notice  of  proposed  rulemaking  for 
subparts  A  and  B  of  the  Student 
Assistance  General  Provisions 
regulations  (34  CFR  part  668)  which 
will  be  published  in  the  Federal 
Register  in  the  near  future. 

While  the  Secretary  is  amending  the 
definition  of  "academic  year"  to  comply 
with  section  481  of  the  HEA.  it  is  also 
necessary  for  the  Secretary  to  amend 
§690.63  to  incorporate  the  new 
definition  of  academic  year,  as  defined 
in  section  481  of  the  HEA.  into  the 
Federal  Pell  Grant  payment 
calculations.  To  implement  this  change 
for  purposes  of  Federal  Pell  Grant  award 
calculations,  each  institution  must 
define  its  academic  year  for  each  of  its 
proems  in  terms  of  the  number  of 
credit  hours  or  dock  hours  offered  and 
the  nimiber  of  weeks  of  instructional 
time  during  which  those  hours  are 
provided.  That  definition  must  satisfy 
the  new  statutory  definition  of  an 
academic  year.  i.e..  at  least  24  semester 
or  trimester  hours.  36  quarter  hours,  or 
900  clock  hours,  and  at  least  30  weeks 
of  instructional  tima  The  io^tution 
may.  of  course,  use  the  same  definition 
of  academic  year  for  each  of  its 
programs.  In  addition,  an  iitstitution 
must  determine  if  its  traditional 
definition  of  an  academic  year— 2 
semesters  or  trimesters,  or  3  qoarters  at 
an  institution  that  measures  program 
length  ia  credit  hours,  or  at  least  900 
clock  hours  at  an  Inititution  that 
maasurss  program  length  in  dodi 
hours— meets  or  exceeds  30  weeks  of 


instructional  time  as  incoiporated  in  the 
new  statutory  definition  of  academic 
year. 

Institutions  with  standard  academic 
terms  have  traditionally  defined  an 
academic  year  as  the  period  of  time  in 
which  a  full-time  student  is  expected  to 
complete  two  semesters  or  trimesters  in 
the  fall  and  spring  or  three  quarters  in 
the  fall,  winter,  and  spring.  These 
institutions  have  not  generally  included 
additional  or  special  terms  that  it  may 
offer,  such  as  in  the  summer,  as  part  of 
the  academic  year.  Therefore,  the 
Secretary  believes  that  many 
institutions  with  semesters,  trimesters, 
or  quarters  can  satisfy  the  academic  year 
requirement  in  their  regularly  scheduled 
fall  and  spring  semesters  or  trimesters  or 
fall,  winter,  and  spring  (quarters. 

The  following  discussions  provide 
descriptions  of  the  procedures  for 
calculating  the  amoimt  of  a  student's 
payment  for  a  payment  period.  The 
Secretary  recognizes  that  these 
procedures  may  be  considered  complex 
and  welcomes  speciHc  comment  on  any 
ways  to  simplify  or  better  present  them 
that  do  not  compromise  program 
integrity  or  implementation  of  the  new 
definition  of  academic  year. 

Programs  Using  Standard  Terms  With 
at  Least  30  Weeks  of  Instructional  Time 
as  Described  in  §  690.63(a)(1)  With 
Awards  Calculated  Under  §  690.63(b) 

A  student  at  a  term  institution  may 
currentiy  complete  the  credit-hour 
requirements  for  an  academic  year  in 
two  semesters  or  trimesters,  fall  and 
spring,  or  three  quarters,  fall,  winter, 
and  spring.  Those  terms  may  total  at 
least  30  weeks  of  instructional  time  and 
the  institution  may  require  a  student  to 
enroll  for  at  least  12  credit  hours  for  any 
term  in  the  award  year  to  be  considered 
full-time.  Moreover,  the  institution  may 
not  otfer  the  student's  program  with 
multiple  start  dates  or  overlapping 
terms.  If  all  conditions  apply,  the 
institution  continues  to  calculate  the 
Federal  Pell  Grant  payment  in  a 
payment  period,  for  all  terms,  in  the 
same  manner  as  that  payment  is 
currently  calculated.  For  example,  an 
institution  has  fall  and  spring  semesters 
that  when  combined  provide  24 
semester  hours  of  credit,  12  hours  per 
semester  for  a  full-time  student,  in  30 
weeks  of  instructional  time.  Therefore,  a 
full-time  student  is  paid  up  to  one-half 
of  his  or  her  Scheduled  Award  for  each 
of  the  fall  and  spring  semesters.  Further, 
the  student  will  be  eligible  to  be  paid 
one-half  of  his  or  her  Scheduled  Award, 
if  he  or  she  has  enough  remaining 
ehgibility  (including,  if  eligible,  a 
second  Scheduled  Award)  for  a  summer 
term  even  if  that  term  is  not  at  least  one- 


half  of  t  le  academic  year  in  weeks  of 
instruct  onal  time. 

Progran  is  Using  Standard  Terms  With 
Less  Th  in  30  Weeks  of  Instructional 
Time  as  Described  in  §  690.63(a)(2) 
With  Ai  tards  Calculated  Under 
§690.6:  (c) 


.. 


A  stuaent  at  a  term  institution  that 
measun  s  its  program  in  credit  hours 
may  cui  rently  complete  the  credit-hour 
requirei  lents  for  an  academic  year  in 
two  sen  esters  or  trimesters,  fall  and 
spring,  )r  three  quarters,  fall,  winter, 
and  spr  ng.  However,  the  weeks  in  these 
terms  n  ay  total  less  than  30  weeks  of 
instruct  onal  time,  and  the  institution 
may  re<  uire  a  student  to  attend  at  least 
12  hour »  for  any  term  in  the  award  year 
to  be  CO  isidered  full-time.  Moreover, 
the  inst  tution  may  not  offer  the 
student  s  program  with  multiple  start 
dates  oi  overlapping  terms.  Under  these 
conditi<  ms,  the  institution  must  prorate 
the  Fed  iral  Pell  Grant  award  for  a  term 
based  o  i  the  number  of  weeks  of 
instruci  onal  time  in  the  two  semesters 
or  trim*  sters  or  three  quarters  that  it 
takes  to  complete  the  credit-hour 
requirei  nents  for  an  academic  year 
compar  ;d  to  the  number  of  weeks  of 
instruci  ional  time  required  to  complete 
the  inst  tution 's  academic  year  as 
deflnec  by  the  institution  consistent 
with  se  :tion  481  of  the  HEA.  A  payment 
for  a  pa  iTnent  period,  for  all  terms,  is 
then  de  ermined  from  a  student's  award. 
For  exa  nple,  an  institution  has  two 
semestc  rs,  fall  and  spring,  in  which  a 
student  attends  12  hours  each  semester 
to  be  cc  nsidered  a  full-time  student.  The 
two  sen  testers  have  28  weeks  of 
instruci  ional  time.  The  institution 
deHnes  its  academic  year  as  24  semester 
hours  a  id  30  weeks  of  instructional 
time.  T  le  institution  must  determine  a 
full-tin:  B  student's  award  for  the  two 
semest<  rs  by  multiplying  the  student's 
Schedu  ed  Award  by  28  weeks  of 
instruc  ional  time,  the  instructional 
time  in  the  fall  and  spring  semesters, 
dividec  by  the  30  weeks  of  instructional 
time  in  the  institution's  academic  year 
consist  int  with  section  481  of  the  HEA. 
The  stiident  will  be  eligible  to  be  paid 
one-hal  F  of  his  or  her  award  as 


calcula 


in  the  a  ward  year.  Further,  the  student 
will  be  eligible  to  be  paid  one-half  of  his 
or  her  i  ward  as  calculated  by  this 
formul  ,  if  he  or  she  has  enough 
remain  ng  eligibility,  for  the  summer 
term. 


ed  by  this  formula  for  any  term 


Other  Programs  Using  Terms  and 
Credit  Hours  as  Described  in 
§  690.63(a)(3)  With  Awards  Calculated 
Under  §  690.63(d) 

These  provisions  apply  to  institutions 
that  use  terms,  measure  progress  in 
credit  hours,  and  do  not  meet  the 
provisions  of  §  690.63  (a)(1)  and  (b)  or 
§690.63  (a)(2)  and  (c).  hi  addition,  the 
Secretary  proposes  to  provide  that 
institutions  that  meet  the  requirements 
under  §690.63  (a)(1)  or  (a)(2)  to  use  the 
formulas  in  §  690.63  (b)  or  (c)  may  also 
use  the  formula  in  (d).  The  Secretary 
believes  that  providing  this  option 
ensures  that  these  institutions  will  have 
the  flexibility  to  handle  any  special 
circumstances  that  may  arise.  If  the 
terms  are  standard  terms  (i.e.,  semesters, 
trimesters,  or  quarters),  the  institution 
must  determine  a  student's  enrollment 
status  and,  based  on  that  enrollment 
status,  determine  the  student's  award 
from  the  Payment  Schedule  or  one  of 
the  Disbursement  Schedules  (annual 
award).  Then,  a  student's  payment  for  a 
payment  period  is  determined  by 
multiplying  the  annual  award  by  the 
number  of  weeks  of  instructional  time 
in  the  term  divided  by  the  number  of 
weeks  of  instructional  time  in  the 
institution's  academic  year.  For 
example,  an  institution  uses  quarters 
and  credit  hours  and  those  quarters 
begin  each  week  throughout  the  year.  A 
full-time  student  is  required  to  enroll  for 
at  least  12  credit  hours  per  quarter.  Each 
quarter  provides  8  weeks  of 
instructional  time.  The  institution 
defines  its  academic  year  as  36  quarter 
hours  and  30  weeks  of  instructional 
time.  A  student's  payment  for  a 
payment  period  is  calculated  by:  (1) 
Determining  his  or  her  enrollment 
status;  (2)  based  on  that  enrollment 
status,  selecting  his  or  her  annual  award 
from  the  proper  Payment  or 
Disbursement  Schedule;  and  (3) 
multiplying  the  annual  award  by  the 
fraction  of  the  number  of  weeks  of 
instructional  time  in  the  term  (8  weeks) 
divided  by  the  number  of  weeks  of 
instructional  time  in  the  academic  year 
(30  weeks).  The  student's  payment  for  a 
payment  period  would  be  8/30  of  the 
annual  award. 

For  programs  at  institutions  using 
terms  and  credit  hours,  other  than 
semesters,  trimesters,  and  quarters,  the 
institution  must  first  determine  a 
student's  enrollment  status  before  an 
award  can  be  calculated.  If  the  terms  are 
not  semesters,  trimesters,  or  quarters, 
full-time  enrollment  status  is 
determined  by:  (1)  Dividing  the  number 
of  weeks  of  instructional  time  in  the 
term  by  the  number  of  weeks  of 
instructional  time  in  the  academic  year; 


Federal  Register  /  Vol.  59.  No.  38  /  Friday.  February  25.  1994  /  Proposed  Rules 


9357 


and  (2)  multiplying  the  credit  hours  in 
the  academic  year  by  the  number 
obtained  in  item  1.  Once  the  institution 
determines  the  number  of  credit  hours 
for  full-time  enrollment  status  in  a  terra 
and  determines  what  portion  of  full- 
time  equals  three-quarter-time,  half- 
time,  or  less-than-half-time  enrollment 
status,  the  institution  must  compare  the 
number  of  hours  the  student  is  enrolled 
to  the  number  of  hours  required  for  full- 
time,  three-quarter-time,  half-time,  or 
less-than-half-time.  Once  enrollment 
status  is  determined,  the  institution 
selects  the  appropriate  Payment  or 
Disbursement  Schedule  to  determine 
the  student's  annual  award.  The 
institution  then  divides  the  number  of 
weeks  of  instructional  time  in  the 
payment  period  by  the  number  of  weeks 
of  instructional  time  in  the  institution's 
academic  year  and  calculates  the 
student's  payment  for  a  payment  period 
by  multiplying  the  annual  award  by 
resuhs  of  the  fraction.  For  example,  an 
institution  has  4  nonstandard  terms. 

The  first  and  fourth  terms  provide  4 
weeks  of  instructional  time,  the  second 
term  provides  8  weeks  of  instructional 
time,  and  the  third  term  provides  6 
weeks  of  instructional  time.  The 
institution  defines  its  academic  year  as 
30  credit  hours  and  30  weeks  of 
instructional  time.  A  student  enrolls  for 
6  credits  during  the  first  and  fourth 
terms  of  4  weeks  each,  12  credits  for  the 
second  term  of  8  weeks,  and  6  credits 
during  the  third  term  of  6  weeks.  To 
calculate  the  student's  enrollment  status 
in  the  first  and  fourth  terms,  the 
institution  divides  the  number  of  weeks 
of  instructional  time  in  each  term  (4)  by 
the  number  of  weeks  of  instructional 
time  in  the  academic  year  (30).  The 
institution  then  muUiplies  the  credit 
hours  in  its  academic  year  (30)  by  the 
fraction  (♦/^o)  to  determine  the  student's 
enrollment  status  ((30  (V3o))=4).  The 
student  must  be  enrolled  for  4  credits  to 
be  considerea  full  time.  Since  the 
student  is  enrolled  full  time  for  6  hours 
in  the  first  term,  the  student's  annual 
award  is  determined  from  the  Payment 
Schedule.  To  determine  the  payments 
for  the  first  and  fourth  terms,  the 
institution  divides  the  number  of  weeks 
in  the  terms  (4)  by  the  number  of  weeks 
in  the  academic  year  (30).  The 
institution  then  multiplies  the  annual 
award  by  the  results  of  that  fraction 
(V3o=.133).  The  enrolhnent  status  and 
payments  for  the  other  payment  periods 
are  determined  in  the  same  marmer. 


Programs  Using  Qock  Hours  or  Credit 
Hours  Without  Terms  as  Described  in 
§  690.63(a)(4)  With  Awards  Calculated 
Under  §  690.63(e) 

At  an  institution  that  offers  its 
programs  using  credit  hours  without 
terms  or  clock  hours,  the  institution 
calculates  a  student's  Federal  Pell  Grant 
for  a  payment  period  by:  (1) 
Determining  the  student's  Scheduled 
Federal  Pell  Grant  from  the  Payment 
Schedule;  (2)  multiplying  the  student's 
Scheduled  Award  by  the  following 
fraction:  the  number  of  weeks  of 
instructional  time  required  for  a  full- 
time  student  to  complete  the  lesser  of 
the  clock  or  credit  hours  in  the  program 
or  academic  year  divided  by  the  number 
of  weeks  of  instructional  time  for  a  full- 
time  student  to  complete  the  clock  or 
credit  hours  in  the  institution's 
academic  year;  and  (3)  multiplying  the 
amount  determined  in  step  2  by  the 
following  fraction:  the  number  of  credit 
or  clock  hours  in  the  payment  period 
divided  by  the  number  of  credit  or  clock 
hours  in  the  institution's  academic  year. 

For  example,  a  student  enrolls  in  a 
1,200  clock-hour  program  at  an 
institution  that  defines  its  academic 
year  as  900  clock  hours  and  30  weeks 
of  instructional  time.  Each  payment 
period  is  450  clock  hours,  and  a  ftill- 
time  student  completes  the  clock  hours 
in  the  payment  period  in  12  weeks  of 
instructional  time.  To  determine  the 
student's  payment  for  a  payment  period, 
the  institution  must  determine  the 
student's  Scheduled  Award  using  the 
Payment  Schedule.  The  institution  then 
must  multiply  the  student's  Scheduled 
Award  by  the  number  of  weeks  of 
instructional  time  that  it  takes  a  full- 
time  student  to  complete  the  clock 
hours  in  the  academic  year  divided  by 
the  number  of  weeks  of  instructional 
time  in  the  academic  year  (24/30  =  .8). 
The  institution  multipfies  that  amount 
by  the  number  of  clock  hours  in  the 
payTTient  period  divided  by  the  number 
of  clock  hours  in  the  academic  year 
(450/900  =  .5). 

Section  §  690.65    Transfer  Student: 
Attendance  at  More  Than  One 
Institution  During  an  Award  Year 

Because  the  1992  Amendments 
authorize  and  require  a  financial  aid 
administrator  to  pay  a  student  his  or  her 
Federal  Pell  Grant  based  on  receipt  of  a 
valid  institutional  student  information 
report  produced  by  the  central  processor 
that  is  sent  directly  to  the  institution, 
the  Secretary  proposes  to  amend 
§  690.65  to  incorporate  the  use  of  the 
institutional  student  information  report 
into  the  procedures  for  paying  transfer 
students.  The  use  of  an  institutional 


student  information  report  to.  in  some 
instances,  pay  a  student  a  Federal  Pell 
Grant  eliminates  tiie  SAR  as  the  only 
document  from  which  a  student  can  be 
paid. 

Section  690.75    Determination  of 
Eligibility  for  Payment 

The  1992  Amendments  allow  a 
student  attending  an  institution  on  a 
less-than-half-time  basis  to  receive  a 
Federal  Pell  Grant.  Prior  to  the  1992 
Amendments,  a  less-than-half-time 
student  was  only  eligible  under  certain 
restricted  conditions.  Therefore,  the 
Secretary  proposes  to  amend  the 
regulations  to  incorporate  less-than-half- 
time  students  into  the  requirements  for 
determining  the  eligibility  of  a  student 
forpayment. 

Tne  Secretary  proposes  to  limit  the 
eligibility  of  an  incarcerated  student  for 
a  Federal  Pell  Grant  as  required  under 
amended  section  401(b)(8)  of  the  HEA. 
A  student  incarcerated  under  a  sentence 
of  death  or  life  without  eligibility  for 
parole  or  release  would  not  be  eligible 
to  receive  a  Federal  Pell  Grant.  In 
addition,  the  HEA  provides  that  for  an 
incarcerated  student  to  receive  a  Federal 
Pell  Grant,  the  State  in  which  the 
student  is  incarcerated  must 
demonstrate. to  the  Secretary  that  it  uses 
Federal  Pell  Grants  to  supplement,  not 
supplant,  the  postsecondary  assistance 
provided  incarcerated  students  in  fiscal 
year  1988.  The  Secretary  has 
determined  that  this  provision  applies 
only  to  students  who  are  incarcerated  by 
a  State.  Federally  incarcerated  students 
are  not  covered  by  this  provision.  Under 
the  proposed  regulations,  the  Secretary 
requires  a  State  to  submit  an  armual 
report  to  demonstrate  its  continuing 
financial  commitment  to  assisting 
incarcerated  students  to  receive 
postsecondary  education  assistance. 

hi  a  May  7, 1993  letter  to  the 
Governor  of  each  State,  the  Secretary 
provided  a  form  for  the  1993-94  award 
year.  Using  the  form,  each  State  can 
provide  the  information  necessary  to 
determine  if  that  State  is  currently  using 
Federal  Pell  Grant  funds  to  supplement 
and  not  supplant  State  postsecondary 
assistance  provided  to  incarcerated 
students  in  fiscal  year  1988.  The  form 
for  the  1993-94  award  year  did  not 
require,  as  do  the  proposed  regulations, 
that  a  State  provide  the  data  by 
individual  categories.  The  Secretary 
believes  that  the  categories  assist  a  State 
in  determining  sources  of  postsecondary 
assistance  provided  to  incarcerated 
students,  and  the  State  must  consider 
these  categories  to  arrive  at  a  total 
amount.  "Die  Secretary  also  believes  that 
providing  the  information  by  individual 
categories  will  assure  that  the 


infcHination  is  more  accurate  while 
imposing  minimal  additional  burden  on 
the  State.  However,  the  Secretary  is 
requesting  comment  on  whether 
providing  the  data  by  individual 
categories  imposes  an  additional  burden 
on  States  and,  if  so,  whether 
commenters  believe  that  the  benefits  of 
more  accurate  information  may 
outweigh  the  additional  burden. 

Section  690.77    Initial  Disbursement  of 
a  Federal  Pell  Grant  in  an  Award  Year 
Without  a  Valid  SAR  or  Valid 
Institutional  Student  Information  Report 

The  Secretary  has  proposed  an 
amendment  to  §690.77  to  allow  an 
institution  to  make  an  initial  Federal 
Pell  Grant  disbursement  before 
receiving  a  valid  SAR  or  valid 
institutional  student  information  report 
sent  to  the  institution  from  the  central 
processor.  The  Secretary  is  proposing 
this  amendment  to  include  payment  of 
an  initial  disbursement  before  receiving 
the  valid  institutional  student 
inframation  report  provided  for  in  the 
amendment  to  section  401(f)  of  the 
HEA. 

Notwithstanding  the  proposed 
amendment,  the  Secretary  is  also 
considering  removing  §690.77  due  to 
the  npid  delivery  of  institutional 
student  information  reports  to 
institutions,  the  increased  use  of  the 
Department's  electronic  programs  in  the 
Federal  application  processing  system, 
and  the  growing  number  of  mandated 
Federal  requirements,  such  as  matching 
applicant  information  with  other 
Federal  agency  data  bases.  The 
Secretary  specifically  requests  comment 
concerning  the  possible  deletion  of  this 
section. 

Section  690.80    Recalculation  of  a 
Federal  Pell  Grant  Award 

Because  there  is  no  longer  statutory 
authority  requiring  the  use  of  the 
provision  in  subpart  C,  the  Secretary 
proposes  to  amend  §  690.80  to  remove 
the  references  to  sections  in  subpart  C. 
Those  sections  provided  for  a  student  to 
apply  for  a  Federal  Pell  Grant  using 
expected  year  income  instead  of  base 
year  income  if  the  student  or  his  or  her 
family  met  special  conditions. 

Section  690.82    Maintenance  and 
Retention  of  Records 

The  Secretary  proposes  to  amend  the 
recordkeeping  requirements  in  the 
regulations  to  require  an  i.nstitution  to 
maintain  the  SARs  or  institutional 
student  information  reports  only  Tor 
those  students  who  receive  Federal  Pell 
Grants.  Currently,  an  institution  is 
required  to  keep  SARs  on  file  for  every 
student  who  submits  one  to  the 


institi  ticm,  regardless  of  whether  the 
studei  it  receives  assistance  from  the 
institi  tion.  The  Secretary  believes  that 
the  cu  rrent  recordkeeping  requirement 
in  §  6<  0.82  is  unnecessary  if  the  student 
did  nc  t  receive  a  Federal  Pell  Grant.  All 
other  ecordkeeping  requirements  of 
other  itle'rv  HEA  programs  would  still 
apply 

Preskiential  Access  Scholarship 
Progt)  im 

The  proposed  regulations  for  the 
Presic  ential  Access  Scholarship  (PAS) 
Progrs  m  would  implement  the  PAS 
Progrj  m  as  enacted  under  title  IV,  part 
A,  sul  part  2.  chapter  3  of  the  amended 
HEA.  "uhds  for  the  PAS  Program  were 
not  ap  jropriated  for  fiscal  year  1993 
(the  1'  93-94  award  year)  or  1994  (the 
1994-  J5  award  year).  As  indicated  in 
the  C(  nference  Report  for  the  1992 
Amen  Iments  to  the  HEA,  the  piuposes 
of  the  PAS  Program  are  to  (1)  encourage 
studei  its  to  finish  high  school  and 
attenc  college  and  (2)  to  upgrade  the 
cours(  of  study  completed  by  high 
schoo  graduates  who  are  from  low  or 
model  ate-income  femilies.  The  PAS 
Progri  m  supports  National  Education 
Goal  4 ,  which  calls  for  the  high  school 
gradu  ition  rate  in  the  United  States  to 
reach  )t  least  90  percent;  National 
Educa  tion  Goal  3,  which  calls  for 
studei  its  to  learn  to  use  their  minds  well 
so  the  f  will  be  prepared  for  responsible 
citizei  iship.  further  learning,  and 
produ  :tive  employment  in  our  modem 
econo  ny:  and  National  Education  Goal 
5,  wh  ch  calls  for  every  adult  American 
to  be   iterate  and  possess  the  knowledge 
and  &  ills  to  compete  in  a  global 
econa  ny  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

una  of  the  eligibility  requirements  for 
a  stu(Knt  to  qualify  for  a  PAS  award  is 
based  directly  on  his  or  her  eligibility 
for  a  1  ederal  Pell  Grant  award.  The 
Secre  ary  has  developed  a  functional 
delive  ry  system  for  providing  Federal 
Pell  C  rant  funds  to  a  student  through 
his  or  her  institution.  Because  the 
amou  It  of  the  PAS  award  is  based  on 
the  ar  lount  of  a  student's  Federal  Pell 
Grant  and  the  PAS  can  easily  be 
incor  orated  into  the  Federal  Pell  Grant 
delivf  ry  system,  the  Secretary  believes 
that  t  is  system  is  the  best  method  for 
piovi   ing  a  student  with  his  or  her  PAS 
aware    The  Secretary,  therefore,  is 
propa  ;ing  regulations  describing  the 
requii  »ments  for  a  participating 
institi  tion's  administration  of  the 
progri  m.  The  proposed  regulations  for 
the  P;  iS  Program  duplicate,  or  are  as 
simili  r  as  possible  to,  the  Federal  Pell 
Grant  Program  regulations.  The 
Secre  ary  believes  that  coordinating  the 
admii  istrative  requirements  of  the  PAS 


Program  with  the  Federal  Pell  Grant 
Program  will  assist  participating 
institutions  in  administering  both 
programs,  reduce  the  amount  of 
additional  institutional  administrative 
burden  and  paperwork,  and  simplify  the 
process  for  students  to  apply  for 
assistance  under  these  programs. 

The  proposed  PAS  regulations  that 
clarify  or  amplify  the  statutory 
requirements  are  explained  below. 

Subpart  B — ^Aj^lication  Procedures 
and  Eligibility  Requirements 

Section  406C(b)  of  the  HEA  specifies 
that  an  eligible  student  shall  submit  an 
application  to  the  Secretary.  Section 
691.12  of  the  proposed  regulations 
requires  that  the  student  apply  for  a 
PAS  at  the  same  time  the  student 
apphes  for  a  Federal  Pell  Grant.  The 
Secretary  beUeyes  that  because  a 
student  is  eligible  to  receive  a  PAS  only 
if  he  or  she  is  eligible  to  receive  a 
Federal  Pell  Grant,  it  is  a  matter  of 
administrative  convenience  for  a 
student,  his  or  her  institution,  and  the 
Secretary  if  a  single  application  is 
submitted  for  both  programs. 

Sections  406C  and  406E  of  the  HEA 
specify  the  eligibility  requirements  for 
students  to  apply  for,  receive,  and 
continue  to  receive  a  PAS.  "Die 
proposed  regulations  have  incorporated 
these  requirements  in  §§691.15,  691.16, 
and  691.17.  These  sections  include  the 
following  requirements:  (1)  The  student 
be  scheduled  to  graduate  from  high 
school  or  be  a  high  school  graduate,  or 
the  recipient  of  the  equivalent  of  a  high 
school  diploma  as  recognized  by  a  State, 
within  3  years  of  being  accepted  for 
enrollment  or  enrolling  at  an  institution 
of  higher  education;  (2)  the  student  have 
taken  certain  specified  college 
preparatory  coursework  in  high  school 
and  achieved  a  minimum  2.5  grade 
point  average  in  the  final  two  years  of 
high  school;  (3)  the  student  have 
participated,  with  limited  exceptions,  in 
a  federally  sponsored  or  federally 
approved  early-intervention  program  or 
have  graduated  in  the  top  10  percent  of 
his  or  her  high  school  class;  and  (4)  to 
continue  to  receive  an  award,  the 
student  must  remain  elipible  for  a 
Federal  Pell  Grant  and  be  maintaining 
satisfactory'  academic  progress  at  his  or 
her  institution. 

It  should  be  noted  that  the  definition 
of  eligible  early-  intervention  program  at 
§691.2  includes  the  National  Early 
Intervention  Scholarship  and 
Partnership  Program  as  authorized  by 
section  404A  of  the  HEA." Regulations 
for  this  program  have  not  yet  been 
promulgated.  When  they  are,  however, 
they  will  be  inoorporated  into  these 
regulations. 
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The  Secretary  believes  that  if  an 
apphcant  who  did  not  graduate  in  the 
top  10  percent  of  his  or  her  high  school 
class  was  unable  to  participate  in  an 
early  intervention  program  where  the 
applicant  resides  due  to  unusual  or 
exceptional  circiunstances,  the 
applicant  should  not  be  prevented  from 
participating  in  the  PAS  Program. 
Therefore,  §691.16  implements  a  waiver 
for  those  students  not  graduating  in  the 
top  10  percent  of  their  class.  However, 
an  applicant  who  simply  chooses  not  to 
participate  in  an  early  intervention 
program  should  not  receive  PAS 
Program  funds.  The  Secretary  believes 
that  this  interpretation  is  consistent 
with  the  statute.  The  requirement  that 
an  applicant  take  certain  specified 
college  preparatory  classes  cannot  be 
waived  under  the  statute.  The 
regulations  mirror  this  requirement  but 
also  permit  an  applicant  who  was 
unable  to  take  the  required  high  school 
coursework  where  he  or  she  resides  to 
complete  that  coursework  at  another 
high  school  or  community  college.  "The 
applicant  must  be  able  to  demonstrate 
that  he  or  she  has  completed  the 
required  coursework  before  the 
applicant  receives  a  PAS  award. 

Subpart  F— Determination  of  Awards 

Subpart  F  of  the  proposed  regulations 
includes  instructions  for  determining 
the  amount  of  an  award  for  any 
academic  year  and  for  a  specific 

Ea>'ment  period.  This  determination  is 
ased  on  the  amount  of  the  Federal  Pell 
Grant  a  student  is  eligible  to  receive. 
Procedures  are  proposed  for  receiving  a 
valid  SAR  or  valid  institutional  student 
information  report  and  for  calculating 
an  award  when  the  payment  period 
crosses  over  2  award  years.  In  addition, 
the  Secretary  proposes  to  establish 
institutional  requirements  regarding 
transfer  students,  correspondence 
students,  and  exceptions  to  the 
maximum  PAS  award  when  a  student  is 
eligible  for  more  than  one  Scheduled 
Federal  Pell  Grant  within  an  award  year. 

Subpart  G— Institutional 
Administration 

Subpart  G  of  the  proposed  regulations 
establishes  requirements  under  which 
institutions  must  administer  the  PAS 
Program.  As  proposed,  in  order  to 
participate  in  the  PAS  Program,  an 
institution  would  be  required  to  include 
the  PAS  Program  in  its  agreement  with 
the  Secretary  under  34  CFR  668.12.  To 
implement  this  requirement,  the 
Secretary  intends  to  propose  amending 
34  CFR  668.1(c)  to  include  the  PAS 
Program  in  a  separate  notice  of 
proposed  rulemaking  amending 
subparts  A  and  B  of  the  Student 


Assistance  General  Provisions 
regulations.  As  a  result,  all  the  relevant 
provisions  of  34  CFR  part  668  would 
apply  to  the  PAS  Prograih.  If  the 
institution  withdraws  or  is  terminated 
from  the  program,  provisions  will  be 
proposed  that  prescribe  how  an 
institution  must  disburse  funds  to  a 
student.  Also,  this  proposed  subpart 
would  provide  guidance  on  fiscal 
accounting  procedures,  retention  of 
records,  and  submission  of  reports.  As 
in  the  Federal  Pell  Grant  Program,  the 
Secretary  specifically  is  requesting 
comment  concerning  the  need  for 
proposed  §  691.77  and  also  concerning 
the  proposed  administrative  burden  on 
institutions  to  administer  the  program. 

Subpart  H — Administrative 
Responsibilities  of  a  State 

Because  section  406F(a)  of  the  HEA 
requires  that  a  State  enter  into  an 
agreement  with  the  Secretary  in  order 
for  students  residing  in  that  State  to 
receive  a  PAS,  proposed  §691.90 
describes  the  contents  of  the  agreement. 
In  addition,  proposed  §691.91 
establishes  the  records  a  State  must 
maintain  and  the  length  of  time  a  State 
must  keep  those  records. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Ch-der  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  the 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  PapenvorJt  Reduction  Act  of 
1980. 

In  assessing  the  potential  cost  and 
benefits — bofli  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State  governments 
in  the  exercise  of  their  governmental 
functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Ch-der  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 


resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  entering  into  an  agreement  with 
the  Secretary  are  not  defined  as  "small 
entities"  in  the  Regulatory  Flexibility 
Act.  The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  institutions  of  higher 
education.  However,  these  proposed 
regulations  would  not  have  a  significant 
economic  impact  on  the  small 
institutions  affected  because,  although 
certain  reporting  and  recordkeeping 
requirements  are  imposed  on 
participating  institutions,  these 
requirements  are  modeled  on  existing 
student  financial  assistance  programs 
requirements  already  imposed  on  these 
institutions  under  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended. 
Therefore,  the  Secretary  has  determined 
that  these  provisions  will  have  minimal 
impact  on  the  small  institutions  of 
hi^er  education. 

Paperwork  Reduction  Act  of  1980 

Sections  690.13,  690.75,  690.77, 
690.82,  691.7,  691.9,  691.12,  691.61, 
691.73,  691.79,  691.81,  691.82.  691.83, 
691.90,  and  691.91  contain  information 
collection  requirements  for  the  Federal 
Pell  Grant  Program  and  the  PAS 
Program.  As  required  by  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
of  Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  3504(h)) 

These  proposed  regulations  affect 
businesses  or  other  for-profit 
organizations  and  nonprofit  institutions 
that  are  eligible  to  participate  in  the  title 
IV,  HEA  programs.  The  Department 
needs  and  uses  the  information  to 
implement  the  1992  Amendments  for 
the  Federal  Pell  Grant  Program  and  PAS 
Program.  The  regulations  provide  the 
requirements  that  States,  institutions, 
and  students  must  follow  to  participate 
in  these  programs. 

Federal  Pell  Grant 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  40 
hours  per  response  for  57  States  and 
Territories  and  2,280  total  hours  per 
year,  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Presidential  Access  Scholarship 
Program 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average: 
(1)  3  hours  per  response  for  57  States 
and  Territories;  (2)  1  hour  per  response 
for  390,000  applicants;  and  (3)  3  hours 
per  response  for  10,000  institutions.  The 
total  hours  for  States,  applicants,  and 
institutions  are  420,171  hours  per  year 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulator)-  Affairs, 
0MB,  room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  To  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4018,  Regional  Office  Building  3.  7th 
and  D  Streets  SW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in 
compljing  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary'  invites  comment  on  whether 
there  might  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFF  Part  690 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Education,  Grant  programs— education. 
Reporting  and  recordkeeping 
requirements.  Student  aid. 
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34  Cf  R  Part  691 

Ad  ninistrative  practice  and 
proce  iure.  Colleges  and  universities, 
Educ  ition.  Grant  programs— education, 
Repoi  ting  and  recordkeeping 
requi  ements.  Student  aid. 

(Catal  >g  of  Federal  Domestic  Assistance 
(CFDjI  ,)  Numbers:  84.063  Federal  Pell  Grant 
Progri  m;  Catalog  of  Federal  Domestic 
Assist  ince  Numlier  for  the  Presidential 
Accea  >  Scholarship  Program  has  not  been 
assigr  ed) 

Dat  td:  February  17, 1994. 
Richa  rd  W.  Riley, 
Secre  ary  of  Education. 

Th  !  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
amer  ding  part  690  and  adding  a  new 
part  191  as  follows: 

PARt  690— {Amended] 

1. '  'he  authority  citation  for  part  690 
IS  re:  ised  to  read  as  follows: 

Au  hority:  20  U.S.C.  1070a.  unless 
other  vise  noted. 

2.  Tie  heading  for  part  690  is  revised 
to  re  id  as  follows: 

PAR  ■  690— FEDERAL  PELL  GRANT 
PRO  SRAM 

§§69  ).1, 690.2,  690.3,  690.6, 690.7,  690.9, 
690.1  D,  690.11, 690.12,  subpart  F,  690.62, 
690.(  4, 690.65, 690.66, 690.71, 690.72, 
690.<  3, 690.74, 690.75, 69a78,  690.79, 
690.(1,  and  690.B3    [Amended] 

3.  n  part  690  add  the  word  "Federal" 
befo  e  the  words  "Peil  Grant"  in  the 
folio  wing  places: 

(a  Section  690.1; 

(b  Section  690.2(c)  under  the  terms 
Dis  jursement  Schedule"  and 
Scieduled  Pell  Grant"; 

Section  690.3(a)(2)(ii); 

Section  690.6(a)  and  (e); 

Section  690.7(a)(1)  introductory 

(a)(2)  (twice),  (b)  introductory  text 
wife),  (c)(2).  (c)(3).  and  (c)(4); 

Section  690.9(a)  introductory  text, 
(twice),  (a)(2)  introductory  text, 

a)(2)(ii): 

Section  690.10(a)  and  (b); 

Section  690.11  heading  and  text; 

Section  690.12(a); 

Subpart  F  heading; 

Section  690.62(a); 

Section  690.64  heading,  (a)(2).  and 


r 


)  Section  690.65(d)  introductory 
(d)(1),  (d)(3),  and  (e)  (three  times); 

(i)  Section  690.66(b)(1)  introductory 
(b)(l)(i).(b){l)(ii),{c)(l) 

trfcductory  text,  (cMl)(i).  {c)(l)(ii).  and 


)  Section  690.71; 
)  Section  690.72(a); 
Section  690.73(b)(2).  (b)(3),  and 


(r)  Section  690.75(a)  introductory  text, 
(a)(3)(i),  (a)(3)(ii).  (c),  and  (d)  (twice): 
(s)  Section  690.78(c)  introductory  text: 
(t)  Section  690.79(a)(1)  and  (a)(2): 
(u)  Section  690.81(a)(2)  and  (b) 
(twice):  and 

(v)  Section  690.83(a)(1)  introductory 
text,  (b)(1).  and  (c)(2). 

§§  690.74  and  690.81    [Amended] 

4.  In  part  690  add  the  word  "Federal" 
before  the  words  "Pell  Grants"  in  the 
following  places: 

(a)  Section  690.74  (twice);  and 

(b)  Section  690.81(c). 

§  690.2    [Amended] 

5.  Section  690.2  paragraph  (li)  is 
amended  by  adding  in  alphabetical 
order  the  term  "Federal  Pell  Grant 
Program"  and  removing  the  terms 
"Academic  year"  and  "Pell  Grant 
Program". 

6.  Section  690.2  paragraph  (c)  is 
amended  by  removing  the  definition  of 
"Pell  Grant  Index";  by  adding,  in 
alphabetical  order,  new  definitions  of 
"Academic  year".  "Annual  award". 
"Central  processor".  "Expected  family 
contribution".  "Incarcerated  student", 
"Institutional  student  information 
report",  "Less-than-half-time  student", 
and  "Valid  institutional  student 
information  report";  and  by  revising  the 
definitions  of  "Disbursement 
Schedule",  paragraph  (1)  under 
"Enrollment  status",  and  "Payment 
Schedule"  to  read  as  follows: 

§  690.2    General  Defmitions 

***** 

(c)  *   *   • 

Academic  year:  An  academic  year  as 
defined  in  section  481  of  the  HEA. 

Annual  award:  The  Federal  Pell  Grant 
award  amount  a  full-time  student  would 
receive  under  the  Payment  Schedule  for 
a  full  award  year,  and  the  amount  a 
three-quarter-time,  half-time,  and  less- 
than-half-time  student  would  receive 
under  the  appropriate  Disbursement 
Schedule  for  a  hill  award  year. 

Central  processor:  An  organization 
under  contract  with  the  Secretary  that 
calculates  an  applicant's  expected 
family  contribution  based  on  the 
applicant's  application  data,  transmits 
an  institutional  student  information 
report  to  each  institution  designated  by 
the  applicant,  and  submits  reports  to  the 
Secretary  on  the  correctness  of  the 
central  processor's  computations  of  the 
amount  of  the  expected  family 
contribution  and  the  accuracy  of  the 
answers  to  questions  on  the  application 
form  for  the  previous  academic  year. 
•        •        •        *        • 

Disbursement  Schedule:  A  table 
showing  the  grant  amounts  that  three- 
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quarter,  half-time,  and  less-than-half- 
tiine  students  at  term-based  institutions 
using  credit  hours  would  receive  for  an 
academic  year.  This  table  is  pubUsbed 
annually  by  the  Secretary  and  is  based 
on — 

(1)  A  student's  expected  family 
contribution,  as  determined  in 
accordance  with  title  IV,  part  F  of  the 
Higher  Education  Act  of  1965  (HEA),  as 
amended;  and 

(2)  A  student's  attendance  costs  as 
defined  in  title  IV.  part  F  of  the  HEA. 

•  »        •        •        • 

Enrollment  status:  (1)  FuU-tiroe,  three- 
quarter-time,  half-time,  or  less-than- 
half-time  depending  on  a  student's 
credit-hour  work  lead  per  academic 
term  at  an  institution  using  semesters, 
trimesters,  quarters,  or  other  academic 
terms  and  measuring  progress  by  credit 
hours. 

•  •        •        •        • 

Expected  family  contribution  (EEC): 
The  amount  an  applicant  and  his  or  her 
spouse  and  family  are  expected  to  pay 
toward  the  student's  cost  of  attendance. 

'  •        •        •        •        • 

Incarcerated  student  A  student 
serving  a  criminal  sentence  in  a  Federal, 
State,  or  local  penitentiary,  prison,  jail, 
reformatory,  work  farm,  or  other  sbnilar 
correctional  institution.  A  student  who 
is  in  a  "half-way  house"  or  "home 
detention"  or  is  sentenced  to  serve  only 
weekends  is  not  considered 
incarcerated. 

•  •        •        •        • 

Institutional  student  information 
report:  A  paper  document  or  an 
institutional  paper  printout  from  a 
computer-generated  electronic  record 
that  the  central  processor  transmits  to 
the  institution  that  includes  an 
applicant's — 

(1)  Personal  identification 
information; 

(2)  Application  data  used  to  calculate 
the  applicant's  EFC:  and 

(3)  EFC  calculated  by  the  central 
processor. 

Less-than-half-time  student:  An 
enrolled  student  who  is  carrying  a  less- 
than-half-time  academic  work  load — as 
determined  by  the  institution — that 
amounts  to  less  than  half  the  work  load 
of  the  appropriate  minimum 
requirement  outlined  in  the  institution's 
definition  of  a  full-time  student 

Payment  Schedule:  A  table  showing  a 
full-time  student's  Scheduled  Federal 


Pell  Grant  for  a  given  award  year.  This 
table,  published  annually  by  the 
Secretary,  is  based  on — 

(1)  The  student's  expected  family 
contribution,  as  determined  in 
accordance  with  part  P  of  title  IV;  and 

(2)  The  student's  cost  of  attendance  as 
defined  in  part  F  of  title  IV, 

•  •        •        •     .  • 

Valid  institutional  student 
information  report:  An  institutional 
student  infcMmation  report — 

(1)  On  which  all  the  information  used 
in  calculating  the  applicant's  expected 
family  contribution  is  accurate  and 
complete  as  of  the  date  the  application 
is  signed: 

(2)  That  is  signed  by  the  applicant; 
and 

(3)  That,  if  corrections  are  made,  is 
signed — 

(i)  By  the  appUcant's  spouse;  and 
(ii)  If  the  applicant  is  dependent,  by 
one  of  his  or  her  parents. 

•  •        •        •        • 

7.  Section  690.3  is  amended  by 
revising  (b)  introductory  text,  (bKl).  and 
(bK2),  removing  (b)(3),  and 
redesignating  (bM4)  as  (bK3): 

S690.3   Payment  period. 

•  •       •       •       • 

(b)  Payment  periods  for  an  eligible 
program  that  does  not  have  academic 
terms:  (1)  For  a  student  whose  eUgible 
program  is  one  academic  year  or  less — 

(i)  (A)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
academic  year  or  the  first  half  of  his  or 
her  program  (in  credit  or  clock  hours); 
and 

(B)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  the 
academic  year  or  the  second  half  of  his 
or  her  program  (in  credit  or  clock 
hours):  or 

(ii)  At  an  institution  measuring 
progress  in  credit  hours,  if  a  student 
cannot  earn  half  the  credits  in  the 
academic  year  or  program  until  after  the 
midpoint  between  the  first  and  last 
scheduled  days  of  class,  the  student  is 
considered  to  begin  his  or  her  second 
payment  period  on  the  later  of— 

(A)  The  calendar  midpoint  between 
the  first  and  last  schedided  days  of  class 
of  the  program  or  academic  year  or 

(B)  The  date,  as  determined  by 
institution,  that  the  student  has 
completed  half  of  his  or  her  academic 
coursework. 


(2)  For  a  student  whose  program  is 
more  than  one  academic  year  in  credit 
or  clock  hours,  the  payment  periods 
must  be  calculated  under  paragraph 
(b)(1)  of  this  section  unless  the 
remaining  portion  of  the  program  is  less 
than  an  academic  year.  If  the  remaining 
portion  of  the  program  is  less  than  an 
academic  year,  each  payment  iperiod 
must  be  the  period  of  time  in  which  a 
student  first  completes — 

(i)  One-half  of  the  academic  year  as 
deteimined  under  the  uovisione  in 
(bKl):  or 

(ii)  The  remaining  hours  in  the 
student's  program. 

•        •       •        •        • 

8.  Section  690.6  is  amended  by 
removing  paragraphs  (c),  (d),  and  (e), 
and  by  amending  puagrapb  (b)  by 
adding  a  second  sentence  to  road  as 
follows: 

f60O.6   Duration  of  student  eliglMlity. 

(b)  *  *  ■  Any  noocredit  or  remedial 
course  taken  by  a  studanl.  including  a 
course  in  Englbh  language  iastnictkm. 
is  not  included  in  the  institutiaD'a 
determinatioD  of  that  student's  period  of 
Federal  Pell  Grant  aligibili^. 

(Authority:  20  U.S.C  1070a) 

9.  Section  690.8  is  amended  by 

revisingjMr^raplM  (c)  and  (d)  to  read 
as  follows: 

$6908   Enrollment  status  for  students 


courses. 

•        •        •    .    •        • 

(cHl)  Notwithstandirtg  the  Hmitation 
in  paragraph  (bK3)  of  this  section,  a 
student  who  would  be  a  half-time 
student  based  solely  on  his  or  her 
correspondence  work  is  considered  a 
half-time  student  unless  the  calculation 
in  paragraph  (l^  of  this  section  produces 
an  enrollment  status  greater  than  half- 
time. 

(2)  A  student  who  would  be  a  less- 
than-half-time  student  based  solely  on 
his  or  her  correspondence  work  or  a 
combination  of  correspondence  work 
and  regular  course  work  is  considered  a 
less-than-half-time  student 

(d)  The  following  chart  provides 
examples  of  the  rules  set  forth  in  this 
section.  It  assumes  that  the  institution 
defines  full-time  enrollment  as  12 
credits  per  tem^  making  the  half-time 
enrollment  equal  to  6  credits  per  term. 
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Under  §691 .8 


(b)(3) ... 
(bM3) ... 
(b)(3) ... 
(b)(3) .. 
(b)(3) 


(b)(3)  and  (c) 
(c)' 


■  Any  combination  of  regular  and  correspondence  ^  srV  ttiat  is  greater  ttian  0.  but  less  than  6  hours 


10.  Section  690.10  is  amended  by 
revising  the  authority  citation  at  the  end 
of  the  section  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  690.10    Administrative  cost  allowance  to 
participating  schools. 

•        •        •        •        • 

(c)  If  an  institution  enrolls  a 
signiBcant  number  of  students  who  are 
attending  less-than-full-time  or  are 
independent  students,  the  institution 
shall  use  a  reasonable  proportion  of 
these  funds  to  make  flnancial  aid 
services  available  during  times  and  in 
places  that  will  most  effectively 
accommodate  the  needs  of  those 
students. 

(Authority:  20  U.S.C.  1096) 

11.  Section  690.13  is  amended  by 
revising  the  first  sentence  to  reai^  as 
follows: 

§  690.13    Notification  of  expected  family 
contribution. 

The  Secretary  sends  a  "Student  Aid 
Report"  (SAR)  to  each  eligible  applicant 
and  an  institutional  student  information 
report  to  each  institution  designated  by 
the  applicant.  *  •  * 

Subpart  C— {Reinoved  and  Reserved] 

12.  Subpart  C  is  removed  and 
reserved. 

13.  Section  690.61  is  revised  to  read 
as  follows: 

§  690.61    Submission  process  and  deadline 
for  ■  student  aid  report  or  institutional 
student  Information  report 

(a)  Submission  process.  (1)  Except  as 
provided  in  paragraph  (a)(2]  of  this 
section,  an  institution  may  make  a 
disbursement  of  a  Federal  Pell  Grant  to 
a  student  only  if — 

(i)  The  student  has  submitted  a  valid 
SAR  to  the  institution;  or 

(ii)  The  institution — 

(A)  Has  obtained  a  valid  institutional 
student  information  report  for  that 
student;  and 

(B)  Participates  in  the  Secretary's 
electronic  programs  (Recipient  Data 
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Number  of 
credit  hours 
regular  work 


Number  of 
credit  hours 
correspond- 
ence 


Total  course 
load  in  cred- 
it hours  to 
determine 
enrollment 
status 


6 
6 
6 
9 

12 
6 


Enrollment  status 


Half-time. 

Half-time. 

Half-time. 

Three-quarter-time. 

Full-time. 

Half-time. 

Less-than-half-time. 


Exc  lange,  Electronic  Data  Exchange,  or 
Fl  ippy  Disk"  Exchange)  to  report 
Fee  sral  Pell  Grant  disbursements;  and 

(( ;)  Uses  that  institutional  student 
infc  rmation  report  to  determine  the 
stu  ent*s  eligibility  to  receive  his  or  her 
Fe<  aral  Pell  Grant. 

(  )  An  institution  may  make  one 
dis  lursement  of  a  student's  Federal  Pell 
Gr(  It  without  a  valid  SAR  or  valid 
ins  itutional  student  information  report 
if  il  follows  the  procedures  described  in 
§6'  0.77. 

(  <)  An  institution  is  entitled  to  rely  on 
val  d  SAR  information  or  valid 
ins  itutional  student  information  report 
inf(  rmation  except  under  the  conditions 
set  Forth  in  34  CFR  668.14(f)  and  668.60. 

( ))  Student  Aid  Report  or  institutional 
stu  ient  information  report  deadline.  (1) 
Ex<  ept  as  noted  in  34  CFR  668.60.  for 
a  si  udent  to  receive  a  Federal  Pell  Grant 
for  an  award  year,  the  student  must 
sul  mit  the  relevant  parts  of  the  SAR  to 
his  or  her  institution  or  the  institution 
mi  St  receive  a  valid  institutional 
stu  ient  information  report  by  June  30  of 
ths  t  award  year. 

( >)  Except  as  noted  in  34  CFR  668.60. 
for  a  student  to  receive  a  Federal  Pell 
Gn  nt  for  an  award  year,  the  student 
mi  St  submit  the  relevant  parts  of  the 
S^  I  to  his  or  her  institution  or  the 
ins  itution  must  receive  a  valid 
ins  titutional  student  information  report 
wh  ile  the  student  is  still  enrolled  and 
eli  ;ible  for  payment  at  that  institution. 

(Authority:  20  U*S.Cl070a)  '    - 

Section  690.62  is  amended  by 
ising  the  heading  of  the  section,  by 
removing  paragraph  (c),  and  by  revising 
paragraph  (b).  to  read  as  follows: 

§  6B0.62    Calculation  of  a  Federal  Pell 
Gr  int 

•        •  '      •        •        • 

b)  No  payment  may  be  made  to  a 
sti  dent  if  the  student's  Scheduled 
Fe  leral  Pell  Grant  is  less  than  $200. 
H<  wever,  a  student  who  is  eligible  for 
a  1  ederal  Pell  Grant  that  is  equal  to  or 
gr  ater  than  $200.  but  less  than  or  equal 


to  $400.  shall  be  awarded  a  Federal  Pell 
Grant  of  $400. 

15.  Section  690.63  is  revised  to  read 
as  follows: 

§  690.63    Calculation  of  a  Federal  Pell 
Grant  tor  a  payment  period. 

(a)(1)  Programs  using  standard  terms 
with  at  least  30  weeks  of  instructional 
time.  A  student's  Federal  Pell  Grant  for 
a  payment  period  is  calculated  under 
paragraph  (b)  or  (d)  of  this  section  if— 

(i)  The  student  is  enrolled  in  an 
eligible  program  that — 

(A)  Measures  progress  in  credit  hours; 

(B)  Is  offered  in  semesters,  trimesters, 
or  quarters; 

(C)  Requires  the  student  to  enroll  for 
at  least  12  credit  hours  in  each  term  in 
the  award  year  to  qualify  as  a  full-time 
student;  and 

(D)  Is  not  offered  with  multiple  start 
dates  or  overlapping  terms;  and 

(ii)  The  institution  offering  the 
program — 

(A)  Provides  the  program  using  an 
academic  calendar  that  includes  two 
semesters  or  trimesters  in  the  fall 
through  the  following  spring,  or  three 
quarters  in  the  fall,  winter,  and  spring; 
and 

(B)  Provides  at  least  30  weeks  of 
instructional  time  in  the  terms  specified 
in  paragraph  (a)(l)(ii)(A)  of  this  section. 

(2)  Programs  using  standard  terms 
with  less  than  30  weeks  of  instructional 
time.  A  student's  Federal  Pell  Grant  for 
a  payment  period  is  calculated  under 
paragraph  (c)  or  (d)  of  this  section  if — 

(i)  The  student  is  enrolled  in  an 
eligible  program  that — 

(A)  Measures  progress  in  credit  hours; 

(B)  Is  offered  in  semesters,  trimesters, 
or  quarters; 

(C)  Requires  the  student  to  enroll  in 
at  least  12  credit  hours  in  each  term  in 
the  award  year  to  qualify  as  a  full-time 
student;  and 

(D)  Is  not  offered  with  multiple  start 
dates  or  overlapping  terms;  and 

(ii)  The  institution  offering  the 
program — 

(A)  Provides  the  program  using  an 
academic  calendar  that  includes  two 
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semesters  or  trimesters  in  the  fall 
through  the  following  spring,  or  three 
quarters  in  the  fall,  winter,  and  spring; 
and 

(B)  Does  not  provide  at  least  30  weeks 
of  instructional  time  in  the  terms 
specified  in  paragraph  {a)(2)(ii)(A)  of 
this  section. 

(3)  Other  programs  using  terms  and 
credit  hours.  A  student's  Federal  Pell 
Grant  for  a  payment  period  is  calculated 
under  paragraph  (d)  of  this  section  if  the 
student  is  enrolled  in  an  eligible 
program  that — 

(i)  Measures  progress  in  credit  hours; 
and 

(ii)  Is  offered  in  academic  terms  other 
than  those  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

(4)  Programs  not  using  terms  or  using 
clock  hours.  A  student's  Federal  Pell 
Grant  for  any  payment  period  is 
calculated  under  paragraph  (e)  of  this 
section  if  the  student  is  enrolled  in  an 
eligible  program  that — 

(i)  Is  ofHered  in  oredit  hours  but  is  not 
offered  in  academic  terms;  or 

(ii)  Is  offiered  in  clock  hours. 

(b)  Programs  using  standard  terms  ' 
with  at  hast  30  weeks  of  instructional 
time.  The  Federal  Pell  Grant  for  a 
payment  period,  i.e.,  an  academic  term, 
for  a  student  in  a  program  using 
standard  terms  with  at  least  30  weeks  of 
instructional  time  in  two  semesters  or 
trimesters  or  in  three  quarters  as 
described  in  pan^raph  (a)(l)(ii)(A)  of 
this  section,  is  calculated  by — 

(1)  Determining  his  or  her  enrollment 
status  for  the  term; 

(2)  Based  upon  that  enrollment  status, 
determining  his  or  her  annual  award 
from  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  threeK}uarter-time.  half-time,  or  less- 
than-half-time  students:  and 

(3)  Dividing  the  amoimt  described 
under  paragraph  {b)(2)  of  this  section 
by— 

(i)  Two  at  institutions  using  semesters 
or  trimesters  or  three  at  institutions 
usine  quarters;  or 

{iijThe  number  of  terms  over  which 
the  institution  chooses  to  distribute  the 
student's  annual  award  if— 

(A)  An  institution  chooses  to 
distribute  all  of  the  student's  annual 
award  determined  under  paragraph 
(b)(2)  of  this  section  over  more  than  two 
terms  at  institutions  using  semesters  or 
trimesters  or  more  than  tbiee  quarters  at 
institutions  using  quarters;  and 
.  (B)  The  number  of  wedcs  of 
instnictiona)  time  In  the  terms, 
hichiding  the  additional  term  or  terms. 


equals  the  weeks  of  insfructional  time  in 
the  institution's  academic  year. 

(c)  Programs  using  standard  terms 
with  less  than  30  weeks  of  instructional 
time.  The  Federal  Pell  Grant  for  a 
payment  period,  i.e.,  an  academic  term, 
for  a  student  in  a  program  using 
standard  terms  with  less  than  30  weeks 
of  instructional  time  in  two  semesters  or 
trimesters  or  in  three  quarters  as 
described  in  paragraph  (a)(2KiiKA)  of 
this  section,  is  calculated  by— 

(1)  Determining  his  or  her  enrollment 
status  for  the  term; 

(2)  Based  upon  that  eiUDlfanent  status, 
determining  his  or  her  aimual  award 
from  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  three-quartei^time.  half-time,  or  less- 
than-half-time  students; 

(3)  Either— 

(i)(A)  Multiplying  his  or  her  annual 
award  determined  under  paragraph 
(c)(2)  of  this  section  by  the  following 
fraction  as  applicable: 

At  an  institution  using  semesters  or 
trimesters — 

The  number  of  weeks  of  instructional 
time  offered  by  the  institutioo  in  the  fall 

and  spring  semesiers 

The  number  of  weeks  m  the  instituuon's 


academic  year 
;or 
At  an  institution  using  quarters — 

The  number  of  weeks  of  instructional 

time  offered  l>y  the  institution  in  the 

fall.  wintCT,  and  spring  quarters 

The  number  of  weeks  jn  the  institution's 

academic  year 

;and 

(B)  Dividing  the  amount  determined 
under  paragraph  (c)(3Ki)(A)  of  this 
section  by  two  at  institutions  using 
semesters  or  trimesters  or  three  at 
institutions  using  quarters;  or 

(ii)  Dividing  the  student's  annual 
award  determined  under  paragraph 
(c)(2)  by  the  number  of  terms  over 
which  the  institution  chooses  to 
distribute  the  student's  annual  award 
if— 

(A)  An  institutitm  chooses  to 
distribute  all  of  the  student's  annual 
award  determined  under  paragraph 
(c)(2)  of  this  section  over  mors  than  two 
terms  at  institutions  using  semesters  or 
trimesters  or  mon  than  thno  quarters  at 
institutions  using  quarters;  ana 

(B)  The  number  of  weeks  of 
instructional  time  in  the  terms 
including  the  additional  tenn  or  terms 
equals  the  weeks  of  instructional  time  in 
the  institution's  academic  year. 


(d)  Other  programs  using  terms  and 
credit  hours.  The  Federal  Pell  Grant  for 
a  payment  period,  i.e..  an  academic 
term,  for  a  student  in  a  program  using 
terms  and  credit  hours,  other  than  those 
described  in  paragraphs  (a)  (1)  or  (2)  of 
this  section,  is  calculated  by— 

(l)(i)  For  a  student  enrolled  in  a 
semester,  trimester,  or  quarter, 
determining  his  or  her  enrollment  status 
for  the  term;  or 

(ii)  For  a  student  enrolled  in  a  term 
other  than  a  semester,  trimester,  pr 
quarter,  determining  his  or  her 
enrollment  status  for  the  term  by^- 

(A)  Dividing  the  number  weeks  of 
instructional  time  in  the  term  by  the 
number  of  weeks  of  instructional  time 
in  the  institution's  academic  year; 

(B)  Multiplying  the  fracti<Hi 
determined  under  paragraph 
(d)(l)(iiXA)  by  the  number  of  credit 
hours  in  the  institution's  academic  year 
to  determine  the  number  of  hours 
required  to  be  enrolled  to  be  considered 
a  full-time  student;  and 

(C)  Determining  a  student's 
enrolbnent  status  by  calculating  the 
proportion  of  the  number  of  hours  in 
which  the  student  enrolls  in  the  term  to 
the  number  of  hours  required  to  be 
considered  full-time  under  paraeraph 
(dXiKliKB)  of  this  section; 

(2)  Based  upon  that  enrolhnent  status, 
determining  his  or  her  annual  award 
from  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  three-quarter-time,  half-time,  or  less- 
than-half-time  student; 

(3)  Multiplying  his  or  her  annual 
award  determined  under  paragraph 
(d)(2)  of  this  section  by  the  following 
fraction: 

The  number  of  weeks  of  instructional 

time  in  the  term 

The  number  of  weeks  of  inittnirtini^al     - 
time  in  the  institution's  academic  year 

;and 

(4)  Paying  the  student  the  amount 
determined  under  paragraph  (dM3)  of 
this  section. 

(e)  Programs  using  chck  hours  or 
credit  hours  without  terms.  The  Federal 
Pell  Grant  for  a  payment  period  for  a 
student  in  a  program  using  credit  hours 
without  terms  or  using  clock  hours  is 
calculated  by — 

(1)  Detem^ning  the  student's 
Scheduled  Federal  Pell  Grant  using  the 
Payment  Schedule; 

(2)  Multiplying  the  Scheduled  Award 
by- 
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The  nijmber  of  weeks  of  instructional  time  for 

a  full  -  time  student  to  complete  the  lesser  of  the  clock  or 

credit!  lOurs  in  the  program  or  the  academic  year 


The 


lumber  of  weeks  of  instructional  time  in 
the  institution' s  academic  year 


-.and 

(3)  Multiplying  the  amount 
determined  under  paragraph  (e)(2)  of 
this  section  by — 

The  number  of  credit  or  clock  hours 
in  a  payment  period 

The  number  of  credit  or  clock  hours 
in  the  institution' s  academic  year 

(f)  A  single  disbursement  may  not 
exceed  50  percent  of  any  award 
determined  under  paragraph  (d)  or  (e)  of 
this  section.  If  a  payment  for  a  payment 
period  calculated  under  paragraphs  (d) 
or  (e)  of  this  section  would  require  the 
disbursement  of  more  than  50  percent  of 
a  student's  annual  award  in  that 
payment  period,  the  institution  shall 
make  at  least  two  disbursements  to  the 
student  in  that  payment  period.  The 
institution  may  not  disburse  an  amount 
that  exceeds  50  percent  of  the  student's 
aimual  award  until  the  student  has 
completed  the  period  of  time  in  the 
payment  period  that  equals,  in  terms  of 
weeks  of  instructional  time,  50  percent 
of  the  weeks  of  instructional  time  in  the 
institution's  academic  year. 

(g)  Notwithstanding  paragraphs  (b), 
(c).  (d),  (e).  and  (f)  of  this  section — 

(1)  "The  amount  of  a  student's  award 
for  an  award  year  may  not  exceed  his  or 
her  Scheduled  Federal  Pell  Grant  award 
for  that  award  year;  and 

(2)  An  incarcerated  student's  Federal 
Pell  Grant  shall  not  exceed  the  sum  of 
the  amount  of  tuition  and  fees  normally 
assessed  for  that  course  of  study  by  the 
institution  plus  the  actual  cost  of  books 
and  supplies. 

(h)  For  purposes  of  this  section,  an 
institution  must  defme  its  academic 
year  for  each  of  its  eligible  programs  in 
terms  of  the  number  of  credit  or  clock 
hours  and  weeks  of  instructional  time  in 
accordance  with  the  requirements  of 
section  481(d)  of  the  HEA. 

16.  Section  690.65  is  amended  by 
revising  paragraphs  (a),  (c),  and  (f)  to 
read  as  follows: 

§  680.65  Transfer  student  attendance  at 
mora  than  one  Institution  during  an  award 
year. 

(a)  If  a  student  who  receives  a  Federal 
Pell  Grant  at  one  institution 
subsequently  enrolls  at  a  second 
institution  in  the  same  award  year,  the 
student  may  receive  a  grant  at  the 
second  institution  only  if— 

(1)  The  student  has  submitted  a  valid 
SAR;or 


-  (:  )  The  second  institution  participates 
in  t  le  Secretary's  electronic  programs  to 
rep  >rt  Federal  Pell  Grant  disbursements 
(Re  :ipient  Data  Exchange,  Electronic 
Dat  1  Exchange,  or  "Floppy  Disk" 
Exc  lange)  and  the  second  institution 
has  obtained  a  valid  institutional 
stu(  ent  information  report,  in  which 
cast  I  the  institution  shall  use  the 
inf<  rmation  from  the  valid  institutional 
stu(  ent  information  report  to  determine 
the  amount  of  the  student's  award.  (The 
ins'  itution  shall  follow  the  procedures 
set  brth  in  34  CFR  668.19  relating  to 
fins  ncial  aid  transcripts.) 


(i  )  The  second  institution  may  pay  a 
Fee  eral  Pell  Grant  only  for  that  portion 
oft  le  academic  year  in  which  a  student 
is  enrolled  at  that  institution.  The  grant 
ami  »unt  must  be  adjusted,  if  necessary, 
to  ( nsure  that  the  grant  does  not  exceed 
the  student's  Scheduled  Federal  Pell 
Grs  nt  for  that  award  year. 


(  )  A  transfer  student  shall  repay  any 
am  )unt  received  in  an  award  year  that 
exc  seds  his  or  her  Scheduled  Federal 
Pel  Grant. 

§69>.73    [Amended] 

Section  690.73(b)(1)  is  amended 
by  idding  after  the  word  "institution" 
the  words  "or  for  whom  the  institution 
rec  >ived  a  valid  institutional  student 
information  report". 

18.  Section  690.75  is  amended  by 
rev  sing  paragraphs  (a)(2),  and  (b),  and 
by  idding  new  paragraphs  (f),  (g),  and 
(h)|to  read  as  follows: 

§  610.75    Determination  of  eligibility  for 
paiment 


0 


( I)  Is  enrolled  as  an  undergraduate 
stu  Jent;  and 

•  •        *        •        • 

( })  If  an  eligible  student  submits  a 
val  d  SAR  to  the  institution  or  the 
ins  itution  receives  a  valid  institutional 
stu  lent  information  report  for  that 
stu  lent  and  that  student  then  becomes 
in«  igible  before  receiving  a  payment, 
tht  institution  may  pay  the  student  only 
the  amount  that  it  determines  could 
ha^  e  been  used  for  educational 
pu  poses  before  the  student  became 
ineligible. 

•  •        •        •        • 

m)  If  the  student  is  an  incarcerated 
sti  dent,  the  student  is  eligible  to  receive 
a  F  sderal  Pell  Grant  if— 


(1)  (i)  The  State  in  which  the  student 
is  incarcerated  has  submitted,  and  the 
Secretary  has  approved,  a  report  as 
described  in  §  690.75(g);  or 

(ii)  The  student  is  a  federally 
incarcerated  student  in  any  state;  and 

(2)  The  student  is  not  under  sentence 
of  death  or  under  sentence  of  life 
imprisonment  without  eligibility  for 
parole  or  release. 

(g)  For  an  eligible  incarcerated 
student  to  receive  funds  during  an 
award  year,  the  State  in  which  the 
student  is  incarcerated  must  file  a  report 
annually  on  a  form  approved  by  the 
Secretary.  The  report  confirms  that  the 
State  expended  as  much  on 
postsecondary  educational  assistance 
for  incarcerated  students  during  the 
Federal  fiscal  year  prior  to  the  year  in 
which  an  incarcerated  student  is 
otherwise  eligible  to  receive  a  Federal 
Pell  Grant  as  was  expended  by  the  State 
for  incarcerated  students  in  Federal 
fiscal  year  1988.  For  purposes  of  this 
report.  States  must  provide  information 
about  State  postsecondary  educational 
expenditures  for  incarcerated  students 
for  the  Federal  fiscal  year  prior  to  the 
year  in  which  the  student  is  eligible  and 
Federal  fiscal  year  1988.  The  report 
must  include  fiscal  information  about 
the  following — 

(1)  Appropriated  funds,  including 
funds  appropriated  to  State  Departments 
of  Correction  or  other  State  agencies, 
expended  for  postsecondary  education 
assistance  to  incarcerated  students; 

(2)  Tuition  waivers  for  postsecondary 
incarcerated  students; 

(3)  Tuition  reimbursements  for 
postsecondary  incarcerated  students; 

(4)  State  postsecondary  educational 
assistance  programs  where  the  funds  are 
expended  for  incarcerated  students 
(except  the  Federal  portion  of  any  grant 
under  the  State  Student  Incentive  Grant 
Program,  and  any  other  Federal 
postsecondary  assistance); 

(5)  Special  school  district  funding  for 
postsecondary  education  for 
incarcerated  students;  and 

(6)  Any  other  funds  expended  on 
postsecondary  educational  assistance 
for  incarcerated  students,  excluding  any 
Federal  assistance. 

(h)  For  each  payment  period  during 
which  an  incarcerated  student  is 
otherwise  eligible,  the  institution  may 
make  payments  to  the  student  only  if 
the  State  has  submitted  its  annual  report 
and  the  Secretary  approved  that  report 
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prior  to  the  payment  period  during 
which  the  student  is  eligible  to  be  paid. 
The  institution  shall  not  make  payments 
to  an  incarcerated  student  for  payment 
periods  during  which  the  student  was 
enrolled  and  eligible  but  the  State's 
annual  report  was  not  submitted  and 
approved  by  the  Secretary. 

19.  Section  690.77  is  revised  to  read 
as  follows: 

§690.77    Initial  disbursement  of  a  Federal 
Pell  Grant  In  an  award  year  without  a  valid 
SAR  or  valid  institutional  student 
information  report 

(a)  Within  an  award  year,  an 
institution  may  make  one  disbursement 
of  a  student's  Federal  Pell  Grant  before 
receiving  the  student's  valid  SAR  or 
valid  institutional  student  information 
report  if  the  institution — 

(1)  Receives  a  student's  application 
information; 

(2)  Does  not  have  documentation  that 
indicates  that  the  application 
information  is  inaccurate;  and 

(3)  Receives  an  EFC — 

(i)  From  the  Secretary;  or 
(ii)  From  an  organization  that  has  a 
contract  with  the  Secretary  to  transmit 
application  data  to  the  Secretary. 

(b)  If  an  institution  receives  a 
student's  application  information 
specified  in  paragraphs  (a)(1)  and  (a)(3) 
of  this  section  and  his  or  her  EFC  from 
the  Secretary,  or  his  or  her  EFC  as 
calculated  by  the  Secretary  from  an 
organization  that  has  a  contract  to 
transmit  application  data  to  the 
Secretary,  but  the  institution  has 
documentation  that  indicates  that  the 
application  information  is  inaccurate, 
the  institution  may  make  one 
disbursement  of  a  student's  Federal  Pell 
Grant  within  an  award  year  before 
receiving  the  student's  valid  SAR  or 
valid  institutional  student  information 
report  if  the  institution —  — 

(1)  Resolves  the  inconsistencies 
between  its  documentation  and  the 
student's  application  information; 

(2)  Recalculates  the  student's  EFC 
based  on  correct  information; 

(3)  Makes  the  disbursement  of  the 
student's  Federal  Pell  Grant  for  the  first 
payment  period  based  on  the 
recalculated  EFC;  and 

(4)  Reports  the  changes  in  the 
student's  application  information  and 
the  recalculated  EFC  to  the  Secretary 
within  the  deadline  established  by  the 
Secretary. 

(c)(1)  If  an  institution  chooses  to  make 
a  disbursement  under  paragraph  (a)  or 
(b)  of  this  section,  it  shall  be  liable  for 
that  disbursement  if  the  institution  does 
not  receive  a  valid  SAR  or  valid 
institutional  student  information  report 
for  the  student  for  that  award  year. 


(2)  If  an  institution  chooses  to  make 
a  disbursement  under  paragraph  (b)  of 
this  section,  the  institution  and  the 
student  shall  be  liable  for  any 
overpayment  caused  by  an  incorrect 
recalculation  of  the  student's  EFC 

(3)  If  a  student  receives  an 
overpayment  as  a  result  of  a 
disbursement  made  under  paragraph  (a) 
or  (b)  of  this  section,  the  institution 
shall  eliminate  the  overpayment  by 
following  the  procedures  described  in 
34  CFR  668.61(a). 

(Authority:  20  U.S.C  1070a) 

20.  Section  §  690.80  is  amended  by 
revising  the  section  heading  and 
paragraphs  (6)  and  (b)(1)  to  read  as 
follows: 

S  690.80    Recalcuiation  of  a  Federal  Pelf 
Grant  award. 

(a)  Change  in  expected  family 
contribution.  (1)  The  institution  shall 
recalculate  a  Federal  Pell  Grant  award 
for  the  entire  award  year  if  the  student's 
expected  family  contribution  changes  at 
any  time  during  the  award  year.  The 
change  may  result  from — 

(i)  The  correction  of  a  clerical  or 
arithmetic  error  under  §690.14;  or 

(ii)  A  correction  based  on  information 
required  in  §690.12  or  §690.77. 

(2)  Except  as  described  in  34  CFR 
668.60(c),  the  institution  shall  adjust  the 
student's  award  when  an  o  vera  ward  or 
underaward  is  caused  by  the  change  in 
the  expected  family  contribution.  That 
adjustment  must  be  made — 

(i)  Within  the  same  award  year — if 
possible — to  correct  any  overpayment  or 
underpayment;  or 

(ii)  During  the  next  award  year  to 
correct  any  overpayment  that  could  not 
be  adjusted  during  the  year  in  which  the 
student  was  overpaid. 

(b)  Change  in  enrollment  status.  (1)  If 
the  student's  enrollment  status  changes 
from  one  academic  term  to  another  term 
within  the  same  award  year,  the 
institution  shall  recalculate  the  Federal 
Pell  Grant  award  for  the  new  payment 
period  taking  into  account  any  changes 
in  the  cost  of  attendance. 
•        •        •        •        • 

21.  Section  690.82  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  to  read  as  follows: 

S  690.82    Maintenance  and  retention  of 
records. 

(a)  Each  institution  shall  maintain 
adequate  records  (including  those 
related  to  verification),  which  include 
the  fiscal  and  accounting  records  that 
are  required  under  §  690.81,  records 
required  for  audits  in  34  CFR  668.23. 
the  SAR  or  institutional  student 
information  report  of  each  student  who 


received  a  Federal  Pell  Grant,  and 
records  indicating — 

(1)  The  eligibility  of  all  enrolled 
students  who  have  submitted  valid 
SARs  to  the  institution  or  for  whom  the 
institution  has  received  valid 

institutional  student  information  report; 
•        •        •        •        • 

22.  A  new  part  691  is  added  to  read 
as  follows: 

PART  691— PRESIDENTIAL  ACCESS 
SCHOLARSHIP  PROGRAM 

Subpart  A— General 

691.1  Scope  and  purpose. 

691.2  General  definitions. 

691.3  Definitions  of  payment  period. 

691.4  [Reserved] 

691.5  iReservedl 

691 .6  Duration  of  student  eligibility. 

691.7  Institutional  participation. 

691.8  Enrollment  status  for  students  taking 
regular  and  correspondence  courses. 

691.9  Written  agreements  between  two  or 
more  eligible  institutions. 

691.10  IReservedl 

691 . 1 1  Payments  from  more  than  one 
institution. 

Subpart  B— Application  Procedures  and 
Eligibility  Requirements 

691.12  The  application  process. 
691.13-691.14     [Reserved) 

691.15  Eligibility  to  apply  initially  for  a 
scholarship. 

691. 16  Eligibility  requirements  to  receive 
an  award. 

691.17  Eligibility  requirements  to  continue 
to  receive  an  award. 

Subpart  C— {Reserved] 

Subpart  D— [Reserved] 

Subpart  E— (Reserved) 

Subpart  F— Determination  of  Awards 

691.61  Disbursement  conditions  and 
deadlines. 

691 .62  Calculation  of  a  Presidential  Access 
Scholarship  Program  award. 

691.63  Calculation  of  a  Presidential  Access 
Scholarship  for  a  payment  period. 

691 .64  Calculation  of  a  Presidential  Access 
Scholarship  for  a  payment  period  that 
occurs  in  2  award  years. 

691.65  Transfer  student:  attendance  at  more 
than  one  institution  during  an  award 
year. 

691.66  Correspondence  study. 

Subpart  G— Institutional  Administration 

691.71  Scope. 

691.72  Institutional  participation 
agreement. 

691.73  Termination  of  institutional 
participation  agreement 

691.74  [Reserved) 

691.75  Determination  of  eligibility  for 
payment. 

691 .  76    Frequency  of  payment. 

691.77    Initial  disbursement  of  a  PAS  in  an 
award  year  without  a  valid  SAR  or 
institutional  student  information  report. 
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691 .  78    Method  of  disbursement  by  check  or 
credit  to  a  student's  account. 

691.79  Recovery  of  overpayments . 

691 .80  Recalculation  of  a  PAS  Program 
award. 

691.81  Fiscal  control  and  fund  accounting 
procedures. 

691.82  Maintenance  and  retentionof 
records. 

691.83  Submission  of  reports. 

Subpart  H— Administrative  Responsibilities 
of  a  State 

691 .  90    Early-intervention  agreement. 
691 .91    Records  a  State  must  maintain. 
Authority:  20  U.S.C.  1070a-31  et  seq. 

Subpart  A— General 

§691.1    Scope  and  purpose. 

The  purposes  of  the  Presidential 
Access  Scholarship  (PAS)  Program  are 
to  encourage  students  to  finish  high 
school  and  attend  college  and  to 
upgrade  the  course  of  study  completed 
by  high  school  graduates  who  are  from 
low  or  moderate-income  families. 

(Authority:  20  U.S.C.  1070a-31) 

§691.2    General  definitions. 

(a)  Definitions  of  the  following  terms 
used  in  this  part  are  described  in 
subpart  A  of  the  regulations  for 
Institutional  Eligibility  under  the  Higher 
Education  Act  of  1965,  as  amended,  34 
CFR  part  600: 

Accredited 

Clock  hour 

program 

Program  of  study  by  correspondence 

Recognized  equivalent  of  high  school 

diploma 
Secretary 

(b)  Definitions  of  the  following  terms 
used  in  this  part  are  described  in 
subpart  A  of  the  Student  Assistance 
General  Provisions.  34  CFR  part  668: 

Award  year 

Enrolled 

FederakPell  Grant  Program 

Public  or  private  nonprofit  institution  of 

higher  education 
Regular  student 
State 

(c)  Other  terms  used  in  this  part  are: 
Academic  year:  An  academic  year  as 

defined  in  section  481  of  the  HEA. 

Central  processor:  An  organization 
under  contract  with  the  Secretary  that 
calculates  an  applicant's  expected 
family  contribution  based  on  the 
applicant's  application  data,  transmits 
an  institutional  student  information 
report  to  each  of  the  institutions 
designated  by  the  applicant,  and 
submits  reports  to  the  Secretary  on  the 
correctness  of  the  central  processor's 
computations  of  the  amount  of  the 
expected  family  contribution  and  the 
accuracy  of  the  answers  to  questions  on 
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the  a  jplication  form  for  the  previous 
acad  tmic  year. 

Di:  bursement  Schedule:  A  table 
shov  ing  the  scholarship  amounts  for 
thret  -quarter,  half-time,  and  less-than- 
half-  ime  students  at  term-based 
insti  utions  using  credit  hours  would 
recei  ve  for  an  academic  year.  This  table, 
publ  shed  annually  by  the  Secretary,  is 
base^  1  on  the  amount  of  a  student's 
Fede  ral  Pell  Grant. 

Eh  •ctronic  Data  Exchange:  An 
elect  ronic  exchange  system  between  the 
Seer  !tary  and  an  institution  under 
whi<  h  a  student  is  able  to  correct  or 
veri  y  information  contained  on  his  or 
her  !  AR  at  the  institution  h*  or  she  is 
attei  ding  and  the  institution  is  able  to 
prin  out  a  SAR  for  that  student  that  is 
base  i  on  the  corrected  or  verified 
info  mation. 

E  gible  early-inten'ention  program:  A 
proj  ram  as  required  under  §691. 16(a)(5) 
that  provides  education-related 
acti'  ities  such  as  counseling,  mentoring, 
aca(  emic  support,  outreach,  and  other 
sup  »ortive  services,  including  providing 
infc  -mation  on  opportunities  for 
posi  secondary  financial  aid,  to  students 
enr<  lied  in  preschool  through  grade  12. 
To  <  ualify,  a  program  must  be  one  of  the 
folli  wing: 

(1 1  A  Talent  Search  project  as 
des  ribed  in  34  CFR  part  643  and 
aut  orized  under  section  402B  of  the 
HEi  I,  as  amended; 

(i )  An  Upward  Bound  project  as 
des  iribed  in  34  CFR  part  645  and 
aut  lorized  under  section  402C  of  the 
HEi  L,  as  amended; 

(; )  An  Opportunity  Center  as 
des  :ribed  in  34  CFR  part  644  and 
aut  lorized  under  section  402F  of  the 
HE.  i.  as  amended;  or 

('  )  A  National  Early  Intervention 
Sch  olarship  and  Partnership  Program  as 
aut  lorized  under  section  404  A  of  the 
HE  >L,  as  amended;  or 

(  )  A  program  that  is  certified  as  an 
hoi  ors  scholars  program  by  the 
Go'  emor  of  the  State  in  which  it  is 
off(  red  and  that  the  Governor 
det  jrmines  meets  comparable 
rec  lirements  for  any  program  funded 
un  er  34  CFR  parts  643,  644,  645,  or 
sec  ion  404A  of  the  HEA. 

1  ligible  institution:  An  institution  as 
de   ned  in  section  4B1  of  the  HEA. 
J  ligible  program:  A  program  as 
de  ned  in  section  481  of  the  HEA. 

J  xpected  family  contribution  (EFC): 
Th  :  amount  a  student  and  his  or  her 
sp(  use  and  family  are  expected  to  pay 
tov  ard  the  student's  cost  of  attendance. 

.  ull-time  student:  An  enrolled 
stt  ient  who  is  carrj'ing  a  full-time 
aci  demic  work  load  (other  than  by 
co:  respondence) — as  determined  by  the 
ini  titution — under  a  standard  applicable 


to  all  students  enrolled  in  a  particular 
program.  However,  an  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum 
requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
institution  using  a  semester,  trimester, 
or  quarter  system; 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  but  not 
using  a  semester,  trimester,  or  quarter 
system,  or  the  prorated  equivalent  for  a 
program  of  less  than  1  academic  year; 

(3)  24  clock  hours  per  week  for  an 
institution  using  clock  hours; 

(4)  In  an  institution  using  both  credit 
and  clock  hours,  any  combination  of 
credit  and  clock  hours  where  the  sum  of 
the  following  fractions  is  equal  to  or 
greater  than  one: 

Number  of  credit  hours  per  term 


12 


Number  of  clock  hours  per  week 

24 

(5)  A  series  of  courses  or  seminars 
which  equal  12  semester  hours  or  12 
quartei  hours  in  a  maximum  of  18 
weeks;  or 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  workload  of  a  full-time 
student. 

Half-time  student:  (1)  Except  as 
provided  in  paragraph  (2)  of  this 
definition,  an  enrolled  student  who  is 
carrying  a  half-time  academic  work 
load — as  determined  by  the 
institution — that  amounts  to  at  least  half 
the  work  load  of  the  appropriate 
minimum  requirement  outlined  in  the 
institution's  definition  of  a  full-time 
student. 

(2)  A  student  enrolled  solely  in  a 
program  of  study  by  correspondence 
who  is  carrying  a  work  load  of  at  least 
12  hours  of  work  per  week  or  is  earning 
at  least  6  credit  hours  per  semester, 
trimester,  or  quarter.  However, 
regardless  cf  the  workload,  no  student 
enrolled  solely  in  correspondence  study 
is  considered  more  than  a  half-time 
student. 

Honors  scholars  program:  A  progra.m 
designed  to  encourage  a  high  level  of 
academic  achievement  from  students 
who  are  enrolled  in  the  program. 

Institution  of  higher  education 
(Institution):  An  institution  of  higher 
education,  a  proprietary  institution  of 
higher  education,  or  a  postsecondary 
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vocational  institution  as  defined  in 
section  481  of  the  HEA. 

Institutional  student  information 
report:  A  paper  document  or  an 
institutional  paper  printout  from  a 
computer-generated  electronic  record 
that  the  central  processor  transmits  to 
the  institution,  which  includes  an 
applicant's — 

(1)  Personal  identifying  information; 

(2)  Application  data  used  to  calculate 
the  applicant's  EFC;  and 

(3)  EFC  calculated  by  the  central 
processor. 

Less  than  half-time  student:  An 
enrolled  student  who  is  carrying  a  less 
than  half-time  academic  work  load — as 
detennined  by  the  institution— that 
amounts  to  less  than  half  the  work  load 
of  the  appropriate  minimum 
requirement  outlined  in  the  definition 
of  a  full-time  student. 

Payment  Schedule:  A  table  showing  a 
full-time  student's  Scheduled  PAS 
Award  for  an  academic  year.  This  table 
is  published  armually  by  the  Secretary. 

Scheduled  Presidential  Access 
Scholarship:  The  amount  of  a  PAS  that 
would  be  paid  to  a  full-time  student  for 
a  full  academic  year. 

Student  Aid  Report  (SAB):  A  report 
provided  to  an  applicant  showing  the 
amount  of  his  or  her  expected  family 
contribution. 

Student  Aid  Report  (SAR)  Payment 
Document:  A  part  of  the  SAR  that  is 
provided  to  the  Secretary  by  an 
institution  showing  an  applicant's 
expected  family  contribution,  cost  of 
attendance,  and  enrollment  status  at 
that  institution. 

Three-quarter-time  student:  An 
enrolled  student  who  is  carrying  a  three- 
quarter-time  academic  work  load — as 
determined  by  the  institution — that 
amounts  to  at  least  three-quarters  of  the 
work  of  the  appropriate  minimum 
requirement  outlined  in  the  definition 
of  a  "full-time  student." 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate  course  of 
study  at  an  institution  of  higher 
education  who— 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree;  and 

(2)  Is  in  an  undergraduate  course  of 
study  that  usually  does  not  exceed  4 
academic  years  or  is  enrolled  in  a  4  to 
5  academic  year  program  designed  to 
lead  to  a  first  degree.  A  student  enrolled 
in  a  program  of  any  other  length  is 
considered  an  undergraduate  student 
only  for  the  first  4  academic  years  of 
that  program. 

Valid  institutional  student 
information  report:  An  institutional 
student  information  report — 

(1)  On  which  all  the  information  used 
in  calculating  the  applicant's  expected 
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family  contribution  is  accurate  and 
complete  as  of  the  date  the  apphcation 
is  signed: 

(2)  That  is  signed  by  the  applicant; 
and 

(3)  That  if  corrections  are  made,  is 
signed — 

(i)  By  the  applicant's  spouse;  and 
(ii)  If  the  applicant  is  dependent,  by 

one  of  his  or  her  parents. 
Valid  Student  Aid  Report:  A  Student 

Aid  Report — 

(1)  On  which  all  of  the  information 
used  in  the  calculation  of  the 
applicant's  expected  family  contribution 
is  accurate  and  complete  as  of  the  date 
the  application  is  signed;  and 

(2)  For  the  Electronic  Data  Exchange, 
that  is  signed  by  the  applicant  and.  if 
corrections  are  made — 

(i)  Is  signed  by  the  applicant's  spouse; 
and 

(ii)  If  the  applicant  is  dependent,  is 
signed  by  one  of  his  or  her  parents. 
(Authority:  20  U.S.C.  1070a— 31  et  seq.) 

§  691.3    Definitions  of  payment  period, 
(a)  Payment  period  for  an  eligible 
program  that  has  academic  terms: 

(1)  Except  as  noted  in  paragraph  (a)(2) 
of  this  section,  for  an  eligible  program 
that  uses  semesters,  trimesters,  quarters, 
or  other  academic  terms,  the  payment 
period  is  the  semester,  trimester, 
quarter,  or  other  academic  term. 

(2)  For  an  eligible  program  that  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms  and  measures  progress 
in  clock  hours — 

(i)  A  payment  period  is  a  semester, 
trimester,  quarter,  or  other  academic 
term  if  the  student  completes  all  the 
clock  hours  scheduled  for  that  term; 

(ii)  If  at  the  end  of  a  term,  the  student 
has  not  completed  all  of  the  clock  hours 
scheduled  for  that  term  and  the  student 
has  received  a  PAS  for  that  term,  the 
payment  period  extends  beyond  that 
term  for  as  long  as  it  takes  the  student 
to  complete  the  number  of  clock  hours 
originally  scheduled  for  that  term;  and 

(lii)  If  a  payment  period  extends  into 
another  term,  the  next  payment  period 
consists  of  the  number  of  clock  hours 
scheduled  for  that  terra  that  were  not 
included  in  the  previous  payment 
period. 

(b)  Payment  period  for  an  institution 
that  does  not  have  academic  terms: 

(1)  For  the  first  academic  year  for  a 
student — 

(i)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
academic  year  (in  credit  hours  or  clock 
hours); 

(ii)  The  second  payinent  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  that 
academic  year. 


(2)  For  subsequent  academic  years,  or 
ft-actions  of  academic  years,  each 
payment  period  must  be  the  period  of 
time  in  which  a  student  completes— 

(0  One-half  of  the  academic  year,  or 
(ii)  The  remaining  hours  in  the 

student's  program,  whichever  is  to  be 

completed  first. 

(3)  For  a  student  whose  remaining 
program  is  less  than  an  academic  year — 

(i)  The  first  payment  period  must  be 
the  period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
remaining  program  (in  credit  or  clock 
hours);  and 

(ii)  The  second  payment  period  must 
be  the  period  of  time  in  which  the 
student  compleles  the  second  half  of  his 
or  her  remaining  program. 

(4)  If  an  institution  chooses  to  have 
more  than  two  payment  periods  in  an 
academic  year,  the  rules  in  paragraphs 
(bid)  through  (b)(3)  of  this  section  are 
modified  to  reflect  the  increased 
number  of  payment  periods.  For 
example,  if  an  institution  chooses  to 
have  three  payment  periods  in  an 
academic  year,  each  payment  period 
must  correspond  to  one-third  of  the 
academic  year. 

(Authority:  20  U.S.C.  1070a-32) 

§§691.4-691.5    [Reserved] 

§  691.6    Duration  of  student  eligibility. 

A  scholarship  under  the  PAS  Program 
shall  be  awarded  to  a  student  for  a 
period  of — 

(a)  Not  more  than  4  academic  years: 
or 

(b)  Not  more  than  5  academic  years  in 
the  case  of  a  student  who  is  enrolled  in 
an  undergraduate  course  of  study 
requiring  attendance  for  the  full-time 
equivalent  of  5  academic  years.   . 

(Authority:  20  U.S.C.  1070a-32) 

§691.7    Institutional  participation. 

(a)(1)  An  institution  of  higher 
education  is  eligible  to  award 
scholarships  for  the  PAS  Program  if  it— 

(i)  Meets  the  appropriate  definition 
set  forth  in  section  481  of  the  HEA; 

(ii)  Enters  into  a  program 
participation  agreement  with  the 
Secretary;  and 

(iii)  Complies  with  that  agreement 
and  with  the  applicable  provisions  of 
this  part  and  34  CFR  part  668. 

(2)  If  an  institution  begins 
participation  in  the  PAS  Program  during 
an  award  year,  a  student  enrolled  in  and 
attending  that  institution  is  eligible  to 
receive  a  PAS  for  the  payment  period 
during  which  the  institution  enters  into 
a  program  participation  agreement  with 
the  Secretary  and  any  subsequent 
payment  period. 

(b)  If  an  institution  becomes  ineligi'V 
to  participate  in  the  PAS  Program 


9368 


Federal  Rjegister  /  Vol.  59, 


Mo.  38  /  Friday.  February  25,  1994  /  Proposed  Rules 


during  an  award  year,  an  eligible 
student  who  was  attending  tbe 
institution  and  who  submitted  a  valid 
SAR  to  the  institution  or  whose 
institution  received  a  valid  institutional 
student  information  report  h-om  the  U.S. 
Department  of  Education  before  the  date 
the  institution  became  ineligible  is  paid 
a  PAS  for  that  award  year  for— 

(1)  The  payment  periods  that  the 
student  completed  before  the  institution 
became  ineligible;  and 

(2)  The  payment  period  in  which  the 
institution  became  ineligible. 

(c)  An  institution  that  becomes 
ineligible  shall,  within  45  days  after  the 
effective  date  of  loss  of  eligibility, 
provide  to  the  Secretarj'-i- 

(1)  The  name  and  enrollment  status  of 
each  eligible  student  who,  during  the 
award  year,  received  a  PAS  at  the 
institution  before  it  became  ineligible; 

(2)  The  amount  of  funds  paid  to  each 
PAS  recipient  for  that  award  year; 

(3)  The  amount  due  each  student 
eligible  to  receive  a  P.^S  through  the 
end  of  the  payment  period  during  which 
the  institution  became  ineligible;  and 


(4) 
expe4ditures 
date 


\n  accounting  of  the  PAS 

for  that  award  year  to  the 
ineligibility. 

(Authority:  20  U.S.C  1070a-32) 


«fi 


§  691 . 1    Enrotlment  status  for  students 
takinj  regular  and  correspondence 
cours  ». 

(a)  f,  in  addition  to  regular 
cours  jwork,  a  student  takes 
corre  pondence  courses  from  either  his 
or  he  own  institution  or  another 
instit  ition  having  an  agreement  for  this 
purp(  se  with  the  student's  institution, 
the  c(  rrespondence  work  may  be 
inclu  led  in  determining  the  student's 
1  ment  status  to  the  extent 
tted  under  paragraph  (b)  of  this 


enro 

perm 

secti 


(n. 

(b)  ixcept  as  noted  in  paragraph  (c)  of 
this  s  jction,  the  correspondence  work 
that  I  lay  be  included  in  determining  a 
stude  nfs  enrollment  status  is  that 
amoi  nt  of  work  which — 

(1)  Applies  toward  a  student's  degree 
or  ceitificate; 


Under  §591.8 


(bH3) 

(b)(3) 

(b)(3) 

(b)(3) 

(b)(3) 

(b)(3)  and  (c) 
(c)'  - 


<  Any  coinbination  o1  regular  and  correspondence  wc  k  that  is  greater  ttian  0,  but  less  than  6  hours 


(Authority:  20  U.S.C.  1070a-32) 

§  691 .9    Written  agreements  between  two 
or  more  eligibie  institutions. 

(a)  A  student  who  is  enrolled  in  an 
eligible  program  at  one  eligible 
institution  and  taking  courses  at  one  or 
more  other  eligible  institutions  that 
apply  toward  his  or  her  degree  or 
certificate  at  the  first  institution  may 
receive  a  PAS  for  attendance  at  both 
institutions  only  if  there  is  a  written 
agreement  between  the  institutions. 

(b)  The  institution  at  which  the 
student  is  enrolled  and  expects  to 
receive  his  or  her  degree  or  certificate 
shall  determine  and  pay  the  student's 
PAS.  However,  the  other  institution  may 
determine  and  pay  the  student's  PAS  if 
the  institutions  agree  in  writing  to  that 
arrangement. 

(c)  The  institution  that  determines 
and  pays  the  PAS  shall — 


§6S1 
§691 


(2)  Is  completed  within  the  period  of 
time  required  for  regular  cc-urse  work; 
and 

(3)  Does  not  exceed  the  amount  of  a 
student's  regular  course  work  for  the 
payment  period  for  which  the  student's 
enrollment  status  is  being  calculated. 

(c)  (1)  Notwithstanding  the  limitation 
in  paragraph  (b)(3)  of  this  section,  a 
student  who  would  be  a  half  time 
student  based  solely  on  his  or  her 
correspondence  work  is  considered  a 
half-time  student  unless  the  calculation 
in  paragraph  (b)  of  this  section  produces 
an  enrollment  status  greater  than  half- 
time. 

(2)  A  student  who  would  be  a  less- 
than-half-time  student  based  solely  on 
his  or  her  correspondence  we-  k  or  a 
combination  of  correspondence  work 
and  regular  course  work  is  considered  a 
less-than-half-time  student. 

(d)  The  following  chart  provides 
examples  of  the  rules  set  forth  in  this 
section.  It  assumes  that  the  institution 
defines  full-time  enrollment  as  12 
credits  per  term,  making  the  half-time 
enrollment  equal  to  6  credits  per  term. 


Number  of 
credit  hours 
regular  work 


Number  of 
credit  hours 
correspond- 
ence 


Total  course 
load  in  cred- 
it hours  to 
determine 
enrollment 
status 


6 
6 
6 
9 

12 
6 


Enrollment  status 


Half-time. 

Half-time. 

Half-time. 

Three-quarter-time . 

FulMime. 

Half-time. 

Less-than-half-time. 


(1)  Take  into  account  all  courses  that 
appl    to  the  student's  degree  or 

certi  icate  taken  by  the  student  at  each 
eligil  le  institution  participating  in  the 
agree  ment  when  determining  the 
stud(  nt's enrollment  status  and  cost  of 
atten  iance;  and 

(2)  Maintain  all  records  regarding  the 
studi  nt's  eligibility  for  and  receipt  of 
the  F  \S. 

(Auth  arity.  20  U.S.C.  1070a-32) 


10  [Reserved] 

1 1  Payments  from  more  than  one 


institution 

A  itudent  is  not  entitled  to  receive 
PAS  'rogram  payments  concurrently 
from  more  than  one  institution  or  from 
the  £  jcretary  and  an  institution. 

(Autijarity:  20  U.S.C.  1070a-32) 


Subpart  6 — Application  Procedures 
and  Eligibility  Requirements 

§  691.12    The  application  process. 

Each  eligible  student  desiring  to  apply 
for  a  PAS  shall— 

(a)  Submit  annually  an  application  to 
the  Secretary'  on  the  same  approved 
form  and  at  the  same  time  the  student 
applies  for  a  Federal  Pell  Grant; 

(b)  Provide  the  application  to  the 
Secretary  within  the  time  frame 
required  to  apply  for  a  Federal  Pell 

.Grant;  and 

(c)  Provide  such  information  as  is 
required  to  apply  for  a  Federa  Pell 
Grant. 

(Authority:  20  U.S.C.  1070a-33) 


§§691.13-691.14    (Resofvecq 

§  691 .1 5   EliglbUlty  to  apply  initially  for  a 
scholarship. 

A  student  is  eligible  to  apply  for  a 
PAS  for  his  or  her  first  year  of 
postsecondary  study  if  the  student— 

(a)  Is  scheduled  to  graduate  from  or  is 
a  graduate  of  a  public  or  private 
secondary  school,  or  has  the  equivalent 
of  a  high  school  diploma  as  recognized 
by  the  State  in  which  the  eligible 
student  resides,  but  has  not  yet  received 
a  baccalaureate  degree;  and 

(b)  Is  either  enrolled,  accepted  for 
enrollment,  or  intends  to  enroll,  at  an 
institution  of  higher  education  not  later 
than  3  calendar  years  after  the  date  that 
the  student  graduates  from  secondary 
school  or  obtains  the  recognized 
equivalent  of  a  high  school  diploma. 

(Authority:  20  U.S.C.  1070a-35) 

§691.16    Eligibility  requirements  to  receive 
an  award. 

(a)  A  student  is  eligibie  to  receive  a 
PAS  for  his  or  her  first  year  of 
postsecondary  study  if  the  student — 

(1)  Is  eligible  to  receive  a  Federal  Pell 
Grant  in  the  award  year  in  which  the 
PAS  is  awarded; 

(2)  Is  enrolled  or  accepted  for 
enrollment  in  a  degree  or  certificate 
program  of  at  least  2  years  in  length; 

(3)  Has  demonstrated  academic 
achievement  and  preparation  for 
postsecondary  education  by  taking  the 
following  college  preparatory  level 
coursework  that  includes  at  least — 

(i)  Four  years  of  English; 
(ii)  Three  years  of  science; 
(iii)  Three  years  of  nathematics; 
(iv)  Either — 

(A)  Three  years  of  history;  or 

(B)  Two  years  of  history  and  one  year 
of  social  studies;  and 

(v)  Either — 

(A)  Two  years  of  foreign  language;  or 

(B)  One  year  of  computer  science  and 
1  year  of  foreign  language; 

(4)  Has  earned  a  gradepoint  average  of 
2.5  or  higher,  on  a  scale  of  4.0,  in  the 
final  2  years  of  high  school;  and 

(5)  Has  either  (i)  participated  for  a 
minimum  period  of  36  months  in  an 
eligible  early-intervention  program;  or 

(ii)  Ranked  in  the  top  10  percent,  by 
grade  point  average,  of  the  student's 
seconder}'  school  graduating  class. 

(b)  Notwithstanding  the  requirements 
in  paragraph  (a)(5)  of  this  section,  a 
student  may  receive  a  PAS  if  an 
authorized  official  of  the  State  in  which 
the  student  resides  certifies  to  the 
Secretary  that  the  student  was  unable  to 
participate  in  an  eligible  early- 
intervention  program  because — 

(1)  The  program  was  not  available  in 
the  area  where  the  student  resides;  or 


(2)  Due  to  xmusual  and  exceptional 
circumstances,  the  student  was  unable 
to  participate  in  such  a  program. 

(c)  Notwithstanding  the  requirements 
in  paragraph  (a)(3)  of  this  section,  a 
student  may  receive  a  PAS  if  the 
student's  secondary  school  does  not 
offer  the  necessary  coursework  required 
in  paragraph  (a)(3)  of  this  section,  and 
the  student  has  completed  the  required 
coursework  at  another  local  secondary 
school  or  at  a  community  college. 

(d)  Notwithstanding  the  requirements 
in  paragraph  (a)(3)(v)  of  this  section,  a 
student  may  receive  a  PAS  if  the  student 
is — 

(1)  Fluent  in  a  language  other  than 
English  and  participates  in  a  program  to 
learn  English;  or 

(2)  An  English-speaking  student  who 
is  fluent  in  a  second  language. 

(Authority:  20  U.S.C.  1070a-33. 1070a-35. 
1070a-36(c)) 

§691.17    Eligibility  requirements  to 
continue  to  receive  an  award. 

(a)  To  be  eligible  to  continue  to 
receive  a  PAS  after  the  first  year  of 
postsecondary  study,  a  student  shall — 

(1)  Continue  to  meet  the  eligibility 
requirements  in  §  691.16(a)  (1)  and  (2); 
and 

(2)  Fulfill  the  requirements  for 
satisfactory  academic  progress  as 
described  in  §  668.7(c)  of  the  Student 
Assistance  General  Provisions 
regulations  and  section  484(c)  of  the 
HEA. 

(b)  If  a  student  ceases  to  be  eligible  for 
a  PAS  because  he  or  she  is  no  longer 
eligible  for  a  Federal  Pell  Grant,  the 
student  can  later  regain  eligibility  to 
receive  a  PAS  at  the  time  he  or  she 
qualifies  for  a  Federal  Pell  Grant. 
(Authority:  20  U.S.C.  1070a-33) 

Subparts  C-€  [Reserved] 

Subpart  F — Determination  of  Awards 

§  691 .61    Disbursement  conditions  and 
deadlines. 

(a)  Submission  process.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  an  institution  makes  a 
disbursement  of  a  PAS  to  a  student  onlv 
if— 

(i)  (A)  The  student  has  submitted  a 
valid  Student  Aid  Report  (SAR)  to  that 
institution;  or 

(B)  The  institution  has  obtained  a 
valid  institutional  student  information 
report  for  that  student,  the  institution 
participates  in  the  Secretary's  electronic 
programs  (Recipient  Data  Exchange, 
Electronic  Data  Exchange,  or  "Floppy 
Disk"  Exchange)  to  report  Federal  Pell 
Grant  disbursements,  and  the  institution 
uses  that  institutional  student 


information  report  for  the  student  to 
receive  his  or  her  PAS;  and 

(ii)  (A)  The  student  presents  a 
certificate  issued  by  an  appropriate 
official  of  a  high  school  in  a  State 
verifying  that  the  student  has  completed 
the  necessary  coursework  to  qualify  for 
a  PAS;  or 

(B)  The  student  presents  written 
documentation  that  he  or  she  has 
participated  in  an  approved  eligible 
early-intervention  program  for  at  least 
36  months  or  qualifies  for  an  exception 
under  §§  691.16(b). 

(2)  An  institution  may  make  one 
disbursement  of  a  student's  PAS 
without  a  valid  SAR  or  valid 
institutional  student  information  report 
if  it  follows  the  procedures  described  in 
§691.77. 

(3)  An  institution  may  rely  on  valid 
SAR  information  or  institutional  student 
information  report  information  except 
under  conditions  set  forth  in  34  CFR 
668.14(0  and  668.60. 

(b)  Student  Aid  Report  or  institutional 
student  information  report  deadline. 

(1)  Except  as  noted  in  34  CFR  668.60, 
to  receive  a  PAS  for  an  award  year,  a 
student  shall  submit  to  his  or  her 
institution  the  relevant  parts  of  the  SAR 
or  the  institution  shall  receive  a  valid 
institutional  student  information  report 
by  June  30  of  that  award  year. 

(2)  Except  as  noted  in  34  CFR  668.60, 
for  a  student  to  receive  a  PAS  for  an 
award  year,  the  student  shall  submit  to 
his  or  her  institution  the  relevant  parts 
of  the  SAR  or  the  institution  shall 
receive  a  valid  institutional  student 
information  report  while  the  student  is 
still  enrolled  and  eligible  for  payment  at 
that  institution. 

(Authority:  20  U.S.C.  1070a-32) 

§  691.62    Calculation  of  a  Presidential 
Access  Scholarship  Program  award. 

The  amount  of  a  student's  PAS  for  an 
academic  year  is  equal  to  25  percent  of 
the  student's  Federal  Pell  Grant 
awarded  for  that  academic  year  as 
determined  under  34  CFR  690.62  except 
that— 

(a)  If  funding  in  a  fiscal  year  is 
sufficient  to  fund  fully  all  eligible 
student  awards  in  that  academic  year, 
no  payment  shall  be  made  to  a  full-time 
student  of  less  than  $400  for  an  . 
academic  year,  independent  of  the  • 
amount  of  the  Federal  Pell  Grant. 

(b)  If  funding  is  insufficient  to  fund 
fully  all  eligible  students,  the  Secretary 
reduces  each  student's  award  in 
proportion  to  the  amount  that  the  PAS 
Program  is  not  fully  funded. 
(Authority:  20  U.S.C.  1070a-32) 
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%  691 .63    Calculation  of  a  Presidential 
Access  Scholarstiip  for  a  payment  period. 

For  an  eligible  student  enrolled  in  ah 
institution  of  higher  education  in  an 
eligible  program,  the  student's  PAS  for 
each  payment  period  is  calculated  by — 

(a)  Determining  his  or  her  total  PAS 
award  in  accordance  with  §691.62;  and 

(b)  Determining  the  amount  of  each 
payment  based  on  the  payment  amount 
for  a  Federal  Pell  Grant  as  calculated  in 
accordance  with  §  690.63. 

(Authority:  20  U.S.C.  1070a-32) 

$  691 .64    Calculation  of  a  Presidential 
Access  Scholarship  for  a  payment  period 
that  occurs  in  2  award  years. 

(a)  If  a  student  enrolls  in  a  payment 
period  that  is  scheduled  to  occur  in  2 
award  years — 

•    (1)  The  entire  payment  period  must  be 
considered  to  occur  within  1  award 
year. 

(2)  The  institution  shall  determine  for 
each  PAS  recipient  the  award  year  in 
which  the  payment  period  will  be 
placed  subject  to  the  restrictions  set 
forth  in  paragraph  (a)(3)  of  this  section. 

(3)  The  institution  shall  place  a 
payment  period  with  more  than  6 
months  scheduled  to  occur  within  1 
award  year  in  that  award  year. 

(4)  If  an  institution  places  the 
payment  period  in  the  first  award  year, 
it  shall  pay  a  student  with  funds  from 
the  first  award  year. 

(5)  If  an  institution  places  the 
payment  period  in  the  second  award 
year,  it  shall  pay  a  student  with  funds 
from  the  second  award  year. 

(b)  An  institution  may  not  make  a 
payment  that  will  result  in  the  student 
receiving  more  than  his  or  her 
Scheduled  PAS  for  an  award  year 

(c)(1)  If  an  eligible  program  uses      ^ 
academic  terms  and  offers  a  series  of 
minisessions  that  occur  in  2  award 
years,  the  combined  sessions  must  be 
treated  as  one  term.  A  student  may  not 
receive  more  that  one  term's  award  for 
completing  any  combination  of  these 
minisessions. 

(2)  For  each  minisession,  an 
institution  that  uses  academic  terms  in 
an  eligible  program  shall  determine  the 
student's  enrollment  status  for  the  entire 
term.  That  enrollment  status  must  be 
based  on — 

(i)  The  total  number  of  credits  for 
which  the  student  enrolled  in  all 
sessions  if  that  number  is  known  when 
the  award  is  calculated;  or 

(ii)  A  projected  number  of  credits 
based  on  the  credits  enrolled  for  in  the 
first  session,  if  the  number  of  credits  to 
be  taken  in  subsequent  sessions  is 
unknown  when  the  award  is  calculated. 

(Authority:  20  U.S.C.  1070a-32) 


§691.65  '  Transfer  student  attendance  at 
more  than  one  institution  during  an  award 
year. 

(a)  If  i  student  who  receives  a  PAS  at 
one  inst  tution  subsequently  enrolls  at  a 
second  nstitution  in  the  same  award 
year,  th<  student  may  receive  a  PAS  at 
the  seco  ld^nstitution  only  if — 

(1)  Th  3  student  has  submitted  a  valid 
SAR;  or 

(2)  Til  e  second  institution  participates 
in  the  S  jcretary's  electronic  programs 
(Recipie  nt  Data  Exchange,  Electronic 
Data  Exi  :hange.  or  "Floppy  Disk" 
Exchan  e)  to  report  Federal  Pell  Grant 
disburs  ments  and  the  second 
institut:  an  obtains  a  valid  institutional 
student  information  report,  in  which 
case  the  institution  shall  use  the 
informa  ion  from  the  institutional 
student  information  report  to  determine 
the  stuc  ent's  PAS. 

(b)  Tl  e  second  institution  shall 
calculal  3  the  student's  award  according 
to  §691  63. 

(c)  Tl  e  second  institution  may  pay  a 
PAS  on  y  for  that  portion  of  the  award 
year  in  vhich  a  student  is  enrolled  at 
that  ins  itution.  The  scholarship  amount 
must  b«  adjusted,  if  necessary,  to  ensure 
that  the  scholarship  award  does  not 
exceed  he  percentage  of  the  award 
remain  ng  from  the  student's  first 
institut  on  for  that  award  year.  - 

(d)  If  J  student's  PAS  award  at  the 
second  nstitution  differs  from  the 
Schedu  ed  PAS  Award  at  the  first 
institut  on,  the  award  amount  at  the 
second  nstitution  is  calculated  as 
follows  — 

(1)  T  le  amount  received  at  the  first 
institut  on  is  compared  to  the  PAS 
award  <  t  the  first  institution  to 
determi  ne  the  percentage  of  the  PAS 
award  i  lat  the  student  has  received. 

(2)  T  le  percentage  in  paragraph  (d)(1) 
of  this  ection  is  subtracted  from  100 
percen  . 

(3)  T  le  remaining  percentage  is  the 
percen  age  of  the  Scheduled  PAS  award 
at  the  s  !cond  institution  to  >vhich  the 
studen  is  entitled. 

(e)  T  le  student's  PAS  award  for  each 
paymei  t  period  is  calculated  according 
to  the  {  rocedures  in  §  691.63,  unless  the 
remain  ng  percentage  of  the  Scheduled 
PAS  at  the  second  institution,  referred 
to  in  pj  ragraph  (d)(3)  of  this  section,  is 
less  thi  n  the  amount  the  student  would 
normal  y  receive  for  that  payment 
period.  In  that  case,  the  student's  PAS 
is  equa  to  the  remaining  percentage. 

(f)  A  :ransfer  student  shall  repay  any 
amoun  received  in  an  award  year 
which  exceeds  his  or  her  Scheduled 
PAS. 

(Author  ty:  20  U.S.C.  1070a-32) 


§691.66    Correspondence  study. 

A  student  enrolled  in  an  eligible 
program  of  study  by  correspondence 
must  be  paid  according  to  the  following 
procedures: 

(a)  The  institution  shall  determine  the 
length  of  each  correspondence  program 
it  offers  by  preparing  a  written  schedule 
for  submission  of  lessons,  reflecting  a 
work  load  of  at  least  12  hours  of 
preparation  per  week. 

(b)(1)  For  an  institution,  if  there  is  not 
a  required  period  of  residential  training 
in  the  program,  a  student's  PAS  for  an 
academic  year  is  calculated  by — 

(i)  Determining  the  student  s  PAS 
award  based  on  §  691.62;  and 

(ii)  Multiplying  the  Scheduled  PAS  by 
one-half. 

(2)  An  academic  year  must  consist  of 
two  payment  periods.  The  first  payment 
period  must  be  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  or  her  academic  year.  The 
second  payment  period  must  be  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  the 
academic  year. 

(3)  For  the  first  payment  period,  the 
institution  shall  pay  the  student  one- 
half  of  the  amount  calculated  in 
paragraph  (b)(l)(ii)  of  this  section  after 
he  or  she  has  submitted  25  percent  of 
the  lessons  or  otherwise  completed  25 
percent  of  the  work  scheduled  for  the 
academic  year  or  for  the  program  if  the 
proQ'am  is  less  than  an  academic  year. 

(4)  The  institution  shall  make  the 
final  payment  for  the  second  payment 
period  after  the  student  has  submitted 
75  percent  of  the  lessons  or  otherwise 
completed  75  percent  of  the  work 
scheduled  for  the  academic  year  or  for 
the  program. 

(c)  (1)  For  an  institution,  if  there  is  a 
required  period  of  residential  training  in 
the  program,  a  student's  PAS  for  an 
academic  year  is  calculated  by — 

(i)  Determining  the  student  s  PAS 
award  according  to  §  691.62,  and; 

(ii)  Multiplying  the  Scheduled  PAS  by 
one-half. 

(2)  The  nonresidential  portion  of  an 
academic  year  must  consist  of  two 
payment  periods.  The  first  payment 
period  must  be  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  or  her  academic  year  or  the 
nonresidential  portion  of  the  program  if 
it  is  less  than  an  academic  year.  'The 
second  payment  period  must  be  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  the 
academic  year  or  nonresidential  portion 
of  the  program. 

(3)  For  the  first  payment  period,  the 
institution  shall  pay  the  student  one- 
half  of  the  amount  calculated  in 
paragraph  (c)(l)(ii)  of  this  section  after  . 
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he  or  she  has  submitted  25  percent  of 
the  nonresidential  lessons  or  otherwise 
completed  25  percent  of  the  work 
scheduled  for  the  academic  year  or  for 
the  program  if  the  program  is  less  than 
an  academic  year. 

(4)  The  institution  shall  make  the 
final  payment  (for  the  nonresidential 
portion  of  the  program)  for  the  second 
payment  period  after  the  student  has 
submitted  75  percent  of  the 
nonresidential  lessons  or  otherwise 
completed  75  percent  of  the  work 
scheduled  for  the  academic  year  or  for 
the  program. 

(5)  A  student's  PAS  disbursement  for 
the  residential  portion  of  the  program  is 
calculated  according  to  the  procedures 
in  §  691.63(c)  for  a  student  enrolled  in 

a  regular  course  of  study  at  an 
institution  that  measures  progress  by 
clock  hours. 

(Authority:  20  U.S.C.  1070a-32) 

Subpart  G— Institutional 
Administration 

§691.71    Scope. 

This  subpart  deals  with  program 
administration  by  an  institution  of 
higher  education.  An  institution  shall 
enter  into  a  program  participation 
agreement  with  the  Secretary  so  that  it 
may  calculate  and  pay  PAS  awards  to 
students. 

(Authority:  20  U.S.C.  1070a-32) 

§691.72    Institutional  participation 
agreement 

The  Secretary  may  enter  into  an 
agreement  with  an  institution  of  higher 
education  pursuant  to  which  the 
institution  will  calculate  and  pay  PAS 
awards  to  its  students. 

(Authority:  20  U.S.C.  1070a-32) 

§691.73    Termination  of  institutional 
participation  agreement 

(a)  Termination  by  the  Secretary.  The 
Secretary  may  terminate  the  agreement 
with  an  institution  by  giving  the 
institution — 

(1)  Thirty  days  written  notice;  or 

(2)  Less  than  30  days  written  notice  if 
a  shorter  notice  is  necessary  to  prevent 
the  likelihood  of  a  substantial  loss  of 
fimds  to  the  Federal  government  or  to 
students. 

(b)  Information  required.  An 
i.nstitution  shall  provide  the  following 
information  to  the  Secretarj'  if  the 
Secretary  terminates  the  agreement: 

(1)  The  name  and  enrollment  status  of 
each  eligible  student  who  submitted  a 
valid  SAR  to  the  institution  or  for  whom 
the  institution  obtained  a  valid 
institutional  student  information  report 
before  the  termination  date. 


(2)  The  amount  of  funds  the 
institution  paid  to  PAS  recipients  for 
the  award  year  in  which  the  agreement 
is  terminated. 

(3)  The  amount  due  to  each  student 
eligible  to  receive  a  PAS  through  the 
end  of  the  award  year. 

(4)  An  accounting  of  PAS 
expenditures  to  the  date  of  termination. 

(c)  Termination  by  the  institution.  An 
institution  may  terminate  the  agreement 
by  giving  the  Secretary  written  notice. 
The  termination  becomes  effective  on 
June  30  of  that  award  year.  The 
institution  shall  carry  out  the  agreement 
for  the  remainder  of  that  award  year. 

(d)  Termination  because  of  a  change 
in  ownership  which  results  in  a  change 
of  control.  The  agreement  automatically 
terminates  when  an  institution  changes 
ownership  that  results  in  a  change  of 
control.  The  Secretary  may  enter  into  an 
agreement  with  the  new  owner  if  the 
institution  complies  with  requirements 
set  forth  in  subpart  B  of  the  Student 
Assistance  General  Provisions,  34  CFR 
part  668. 

(Authority:  20  U.S.C.  1070a-32) 

§691.74   [Reserved] 

§  691 .75    Determination  of  eligibility  for 
payment 

(a)  For  each  payment  period,  an 
institution  may  pay  a  PAS  to  an^ligible 
student  only  after  it  determines  that  the 
financial  aid  transcript  requirements  of 
34  CFR  668.19  have  been  met,  and  the 
student — 

(1)  Qualifies  as  eligible  to  receive  a 
Federal  Pell  Grant  and  as  an  eligible 
student  under  §§  691.16  or  691.17  for  a 
continuing  student: 

(2)  Is  enrolled  as  an  undergraduate 
student;  and 

(3)  (i)  Has  completed  required  clock 
hours  for  which  he  or  she  has  been  paid 
a  PAS,  if  the  student  is  enrolled  in  an 
eligible  program  that  is  measured  in 
clock  hours;  or 

(ii)  Has  completed  the  required  credit 
hours  for  which  he  or  she  has  been  paid 
a  PAS,  if  the  student  is  enrolled  in  an 
eligible  program  that  is  measured  in 
credit  hours  and  that  does  not  have 
academic  terms. 

(b)  If  an  eligible  student  submits  a 
valid  SAR  to  the  institution  or  the 
institution  receives  a  valid  institutional 
student  information  report  for  the 
student  and  that  student  then  becomes 
ineligible  before  receiving  a  payment, 
the  institution  may  pay  the  student  only 
the  amount  that  it  determines  could 
have  been  used  for  purposes  before  the 
student  became  ineligible. 

(c)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 


progress  but  reverses  that  determination 
before  the  end  of  the  payment  period, 
the  institution  may  pay  a  PAS  to  the 
student  for  the  entire  payment  period. 

(d)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress  but  reverses  that  determination 
after  the  end  of  the  payment  period,  the 
institution  may  neither  pay  the  student 
a  PAS  for  that  payment  period  nor  make 
adjustments  in  subsequent  PAS 
payments  to  compensate  for  the  loss  of 
aid  for  that  period. 

(e)  A  member  of  a  religious  order, 
commimity.  society,  agency,  or 
organization  who  is  pursuing  a  course  of 
study  in  an  institution  of  higher 
education  is  considered  to  have  an 
expected  family  contribution  of  at  least 
$3,000  if  that  religious  order— 

(1)  Has  as  a  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being;  and 

(2)  Provides  subsistence  support  to  its 
members  or  has  directed  the  member  to 
pursue  the  course  of  study. 

(Authority:  20  U.S.C.  1070a-32) 

§  691 .76    Frequency  of  payment 

(a)  In  each  payment  period,  an 
institution  may  pay  a  student  at  such 
times  and  in  such  installments  as  it 
determines  will  best  meet  the  student's 
needs. 

(b)  The  institution  may  pay  funds  in 
one  lump  simi  for  all  the  prior  payment 
periods  for  which  the  student  was  an 
eligible  student  within  the  award  year. 
The  student's  enrollment  status  must.be 
determined  according  to  work  already 
completed. 

(Authority:  20  U.S.C.  1070a-32) 

§  691 .77    Initial  disbursement  of  a  PAS  in 
an  award  year  without  a  valid  SAR  or 
institutional  student  information  report 

(a)  Within  an  award  year,  an 
institution  may  make  one  disbursement 
of  a  student's  PAS  before  receiving  the 
student's  valid  SAR  or  valid 
institutional  student  information  report 
if  the  institution — 

(1)  Receives  a  students  application 
information; 

(2)  Does  not  have  documentation  that 
indicates  that  the  application 
information  is  inaccurate;  and 

(3)  Receives  an  EEC— 

(i)  From  the  Secretarj-;  or 
(ii)  From  an  organization  that  has  a 
contract  with  the  Secretar>'  to  transmit 
application  data  to  the  Secretary. 

(b)  If  an  in.stitution  receives  a 
student's  application  information 
specified  in  paragraphs  (a)(1)  and  {a)(3) 
of  this  section  and  the  student's  EEC 
from  the  Secretar>'.  or  the  student's  EEC 
produced  by  the  Secretary  from  an 


organization  that  has  a  contract  to 
transmit  application  data  to  the 
Secretary,  but  the  institution  has 
documentation  that  indicates  that  the 
application  information  is  inaccurate, 
the  institution  may  make  one 
disbursement- of  a  student's  PAS  within 
an  award  year  before  receiving  the 
student's  valid  SAR  or  valid 
institutional  student  information  report 
if  the  institution — 

(1)  Resolves  the  inconsistencies 
between  its  documentation  and  the 
student's  application  information; 

(2)  Recalculates  the  student's  EFC  and 
Federal  Pell  Grant  based  on  correct 
information; 

(3)  Makes  the  disbursement  of  the 
student's  PAS  for  the  first  payment 
period  based  on  the  recalculated  EFC 
and  Federal  Pell  Grant;  and 

(4)  Reports  the  changes  in  the 
student's  application  information  and 
the  recalculated  EFC  to  the  Secretary 
within  the  deadline  established  by  the 
Secretary. 

(c)(1)  If  an  institution  chooses  to  make 
a  disbursement  under  paragraph  (a)  or 
(b)  of  this  section,  it  shall  be  liable  for 
that  disbursement  if  it  does  not  receive 
a  valid  SAR  or  valid  institutional 
student  information  report  for  the 
student  for  that  award  year. 

(2)  If  an  institution  chooses  to  make 
a  disbursement  under  paragraph  (b)  of 
this  section,  the  institution  and  the 
student  shall  be  liable  for  any     ~^ 
overpayment  caused  by  an  incorrect 
recalculation  of  the  student's  EFC. 

f3)  If  a  student  receives  an 
overpayment  as  a  result  of  a 
disbursement  made  under  paragraph  (a) 
or  (b)  of  this  section,  the  institution 
shall  eliminate  the  overpayment  by 
following  the  procedures  described  in 
34  CFR  690.77. 

(Authority:  20  U.S.C.  1070a-32) 

§  691 .78    Method  of  disbursement  by  check 
or  credit  to  a,«tudenrs  account 

(a)(1)  The  institution  may  pay  a 
student  directly  by  check  or  by  crediting 
his  or  her  institutional  account. 

(2)  Unless  a  student  has  agreed 
otherwise,  the  amount  an  institution 
may  credit  to  a  student's  account  may 
not  exceed  the  amount  the  student  is 
required  to  pay  the  institution  for — 

(i)  Tuition  and  fees; 

(ii)  Board,  if  the  student  contracts 
with  the  institution  for  board;  and 

(iii)  Housing,  if  the  student  contracts 
with  the  institution  for  housing. 

(3)  An  institution  may  not  require  a 
student  to  grant  permission  to  credit  his 
or  her  account  for  the  costs  of  other 
goods  and  services  the  institution 
provides  to  the  student. 
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(4)  The  institution  shall  notify  the 
student  of  the  amount  he  or  she  can 

to  receive  and  how  that  amount 
paid. 

The  institution  may  not  make  a 
paynfent  to  a  student  for  a  payment 

~  until  the  student  is  registered  for 
for  that  period. 
(2)  The  earliest  an  institution  may 
direc  ly  pay  a  registered  student  is  10 
>efore  the  first  day  of  classes  of  a 
n  ent  period. 
The  earUest  an  institution  may 
a  registered  student's  account  is 
we^ks  before  the  first  day  of  classes 
yment  period, 
rhe  institution  shall  return  to  the 

any  funds  paid  to  a  student 
before  the  first  day  of  classes — 
Officially  or  unofficially 

or 
s  expelled. 

"  If  an  institution  intends  to  pay 
stuAent  directly,  it  shall  notify  him  or 
b  jfore  the  payment  is  made  when  it 
•ay  the  PAS  award. 
"  a  student  does  not  pick  up  the  , 
on  time,  the  institution  shall  still 
student  if  he  or  she  requests 
paynlent  within  15  days  after  the  last 
hat  his  or  her  enrollment  ends  in 
ward  year. 

'  the  student  has  not  picked  up 
her  payment  at  the  end  of  the  15- 
eriod,  the  institution  may  credit 
s  udent's  account  only  for  any 
tst  mding  charges  for  tuition  and  fees 
1  oom  and  board  for  the  award  year 
1  red  by  the  student  while  he  or  she 
igible. 

A  student  forfeits  the  rights  to 
receive  the  payment  if  he  or  she  does 

c  up  a  payment  by  the  end  of  the 
jy  period. 
(5)JNotwithstanding  paragraph  (d)(4) 
section,  the  institution  may,  if  it 
,  pay  a  student  who  did  not  pick 
or  her  payment,  through  the  next 
paynlent  period. 

(Auth  Drity:  20  U.S.C.  1070a-32) 

§  691  ra    Recovery  of  overpayments. 

(a)  1)  A  student  is  liable  for  any  PAS 
over]  ayment  made  to  him  or  her. 

(2)  The  institution  is  liable  for  any 
oveq  ayment  if  the  overpayment 
occurred  because  the  institution  failed 
to  fol  low  the  procedures  set  forth  in  this 
part.  The  institution  shall  restore  those 
fund   to  the  Secretary  even  if  it  cannot 
colle  :t  the  overpayment  from  the 
stud<  nt. 

(b)  If  an  institution  makes  an 

over]  ayment  for  which  it  is  not  liable, 
it  sh<  11  help  the  Secretary  recover  the 
over  ayment  by — 

(1)  Making  a  reasonable  effort  to 
conti  ct  the  student  and  recover  the 
over  ayment;  and 


(2)  If  unsuccessful,  providing  the 
Secretary  with  the  student's  name, 
social  security  number,  amount  of 
overpayment,  and  other  relevant 
information. 

(c)  If  an  institution  refers  a  student 
who  received  an  overpayment  for  which 
it  is  not  liable  to  the  Secretary  for 
recovery,  the  student  remains  ineligible 
for  further  title  IV,  HEA  program 
assistance  for  attendance  at  any 
institution  until  the  student  repays  the 
overpayment  or  the  Secretary 
determines  the  overpayment  has  been 
resolved. 

{Authority:  20  U.S.C.  1070a-32) 

§  691 .80    Recalculation  of  a  PAS  Program 
award. 

(a)  The  institution  shall  recalculate  a 
PAS  award  for  the  entire  award  year  if 
the  student's  Federal  Pell  Grant  changes 
at  any  time  during  the  award  year  for 
any  reason  specified  in  §  690.80, 
including  changes  in  enrollment  status, 
EFC,  or  cost  of  attendance. 

(b)  The  institution  shall  adjust  the 
student's  award  when  an  overaward  or 
underaward  is  caused  by  the  change  in 
the  Federal  Pell  Grant  award.  That 
adjustment  must  be  made — 

(1)  Within  the  same  award  year — if 
possible — to  correct  any  overpayment  or 
underpayment;  or 

(2)  During  the  next  award  year  to 
correct  any  overpayment  that  could  not 
be  adjusted  during  the  year  in  which  the 
student  was  overpaid. 

(Authority:  20  U.S.C  10708-32)- 

S  691 .81    Fiscal  control  and  fund 
accounting  procedures. 

(a)(1)  An  institution  shall  establish 
and  maintain  on  a  current  basis 
financial  records  that  reflect  all  program 
transactions.  The  institution  shall 
establish  and  maintain  general  ledger 
control  accounts  and  related  subsidiary 
accounts  that  identify  each  program 
transaction  and  separate  those 
transactions  from  all  other  institutional 
financial  activity. 

(2)  The  institution  shall  account  for 
the  receipt  and  expenditure  of  PAS 
funds  in  accordance  with  generally 
accepted  accounting  principles. 

(b)  A  separate  bank  account  for  PAS 
funds  is  not  required.  However,  the 
institution  shall  notify  any  bank  in 
which  it  deposits  PAS  funds  of  all 
accounts  in  that  bank  in  which  it 
deposits  Federal  funds. 

(c)  Except  for  funds  received  for 
administrative  expenses,  funds  received 
by  an  institution  under  this  part  may  be 
used  only  to  pay  PAS  funds  to  students. 
The  funds  are  held  in  trust  by  the 
institution  for  the  intended  student 
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beneficiaries  and  may  not  be  used  or 
hypothecated  for  any  other  purpose. 
(Authority:  20  U.S.C.  1070a-32) 

§  691 .82  Maintenance  and  retention  of 
records. 

(a)  Each  institution  shall  maintain 
adequate  records  (including  those 
related  to  verification)  that  include  the 
fiscal  and  accounting  records  that  are 
required  under  §691.81,  records 
required  for  audits  in  34  CFR  668.23. 
the  SAR  or  valid  institutional  student 
information  report  of  each  student 
receiving  a  PAS,  and  records 
indicating — 

(1)  The  eligibility  for  a  PAS  of  all 
enrolled  students  who  have  submitted 
valid  SARs  or  valid  institutional  student 
information  report  to  the  institution; 

(2)  The  name  and  social  security 
number  of  and  the  amount  of  the  PAS 
awardpaid  to  each  student; 

(3)  The  amount  and  date  of  each 
payment; 

(4)  The  amount  and  date  of  any 
overpayment  that  has  been  restored  to 
the  program  account;  and 

(5)  Each  student's  enrollment  period. 
(b)(1)  The  institution  shall  matce  the 

records  listed  in  paragraph  (a)  of  this 
section  available  for  inspection  by  the 
Secretary's  authorized  representative  at 
any  reasonable  time  in  the  institution's 
offices.  It  shall  keep  the  records  for  each 
award  year  for  5  years  after  that  award 
year  has  ended. 

(2)  For  any  disputed  expenditures  in 
any  award  year  for  which  the  institution 
cannot  provide  records,  the  Secretary 
determines  the  final  authorized  level  of 
expenditures. 

(c)  The  institution  shall  keep  records 
involved  in  any  claim  or  expenditure 
questioned  by  Federal  audit  until 
resolution  of  any  audit  questions. 

(d)  An  institution  may  substitute 
microform  copies  in  lieu  of  original 
records  in  meeting  the  requirements  of 
this  section. 

(Authority:  20  U.S.C.  1070a-32) 

S6eiJ3    Submission  of  reports. ' 

(a)(1)  An  institution  may  receive 
either  a  payment  from  the  Secretary  for 
an  award  to  a  PAS  recipient  or  a 
corresponding  reduction  in  the  amount 
of  Federal  funds  received  in  advance  for 
which  it  is  accountable  if — 

(i)  The  institution  submits  to  the 
Secretary  all  SAR  Payment  Documents 
(or  the  equivalent  as  defined  by  the 
Secretary)  for  that  award  in  the  manner 
and  form  prescribed  in  paragraph  (a)(2) 
of  this  section  by  September  30 


following  the  end  of  the  award  year  in 
which  the  scholarship  is  made,  and 

(ii)  The  Secretary  accepts  those  SAR 
Payment  Documents. 

(2)  The  Secretary  accepts  SAR 
Payment  Documents  that  are  submitted 
in  accordance  with  procedures 
established  through  publication  in  the 
Federal  Register  and  that  contain 
information  including  that  previously 
provided  by  the  student  and  the 
institution. 

(3)  An  institution  that  does  not 
comply  with  the  requirements  of  this 
paragraph  may  receive  payment  or 
reduction  in  accountability  only  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  An  institution  shall  report  to  the 
Secretary  any  change  in  enrollment 
status,  cost  of  attendance,  or  other  event 
or  condition  that  causes  a  change  in  the 
amount  of  a  Federal  Pell  Grant  and  a 
resulting  change  in  a  PAS  for  which  a 
student  qualifies  by  submitting  to  the 
Secretary  an  SAR  Payment  Document 
reporting  a  change  to  the  Secretary  by 
the  end  of  that  reporting  period  that 
next  follows  the  reporting  period  in 
which  the  change  occurred. 

(c)  (1)  An  institution  that  has  timely 
submitted  an  SAR  Payment  Document 
for  a  student  in  accordance  with 
paragraph  (a)  of  this  section  but  does 
not  timely  submit  to  the  Secretary,  or 
haveaccepted  by  the  Secretary,  an  SAR 
Payment  Document  necessary  to 
document  the  full  amount  of  the  PAS 
award  to  which  the  student  is  entitled 
may  receive  a  payment  or  reduction  in 
accountability  in  the  full  amount  of  that 
award  if — 

(i)  A  program  review  or  an  audit 
report  produced  in  accordance  with  the 
standards  prescribed  in  34  CFR 
668.23(c)  demonstrated  to  the 
satisfaction  of  the  Secretary  that  the 
student  was  eligible  to  receive  an 
amount  greater  than  that  reported  on  the 
SAR  Payment  Document  timely 
submitted  to,  and  accepted  by  the 
Secretary;  and 

(ii)  The  institution  seeks  an 
adjustment  to  reflect  an  overpayment  for 
that  award  that  is  at  least  $100. 

(2)  An  institution  that  has  timely 
submitted  and  has  accepted  a  SAR 
Payment  Document  for  a  student  in 
accordance  with  this  section  shall  report 
a  reduction  in  the  amount  of  a  PAS 
award  that  the  student  received  when  it 
determines  that  an  overpayment  has 
occurred,  unless  that  overpayment  is 
one  for  which  the  institution  is  not 
liable  under  §690.7g(a). 


(3)  The  Secretary  pays  or  recognizes  a 
reduction  in  accountability  under  this 
paragraph  after  deducting  the  amount  of 
any  overpayments  for  which  the 
institution  is  liable  under  §  691.79(a). 

(d)  In  accordance  with  34  CFR  668.84, 
the  Secretary  may  impose  a  fine  on  the 
institution  if  the  institution  fails  to 
comply  with  the  requirements  in 
paragraph  (a),  (b).  or  (c)  of  this  section. 

(Authority  20  U.S.C.  1070a-32) 

Subpart  H— Administrative 
Responsibilities  of  a  State 

§  691 .90    Early-intervention  agreement 

For  a  student  to  receive  a  PAS,  the 
State  agency  in  the  State  in  which  the 
student  resides  shall  have  entered  into 
a  one-time  written  agreement  with  the 
Secretary,  except  that  a  State  must 
submit  a  subsequent  agreement  if  the 
Secretary  subsequently  requires  changes 
in  this  initial  agreement.  E^ch  State's 
agreement  must  be  approved  by  the 
Secretary  and  must  include  provisions 
designed  to  ensure  the  following: 

(a)  All  secondary  school  students  in 
the  State  have  equal  and  easy  access  to 
the  coursework  described  in  §  691.16(c) 
and  406C(a){2)  of  the  HEA. 

(b)  The  State  agency  has  procedures 
in  place  to  verify  to  the  Secretary  that — 

(1)  A  student  receiving  a  PAS  has 
taken  the  coursework  described  in 
§  691.16(c); 

(2)  The  coursework  described  in 
§691.16  is  of  a  college  preparatory  level; 
and 

(3)  The  State  requires  all  secondary 
schools  in  the  State  to  issue  a  certificate 
to  each  eligible  student  certifying  that 
the  student  has  completed  the  necessary 
coursework  to  qualify  for  a  PAS. 

(c)  The  State  agency  has  procedures  in 
place  to  notify  institutions  of  higher 
education  of  the  availability  of  the  PAS 
sd  that  the  institutions  may  award 
additional  scholarships  in  concert  with 
the  PAS.  The  State  agency  has 
procedures  to  inform  junior  high  school 
students  enrolled  in  public  or  private 
schools  and  their  families  about — 

(1)  The  value  of  postsecondary 
education; 

(2)  The  availability  of  student  aid  to 
meet  college  expenses;  and 

(3)  The  availability  of  a  PAS  for 
students  from  low  and  moderate-income 
families  who  take  academically 
demanding  courses. 

(Authority  20  U.S.C  1070a-36) 


§  691.91    Records  a  State  must  maintain.' 

(a)  The  State  agency  shall  maintain 
written  procedures  and  records  to 
support  the  information  supplied  in  the 


thi 


early-i 

and 

eligibl 

(b) 
the 
requir^ 


i:  itervention  agreement  in  §691.90 
Governor's  certification  of  other 
early  intervention  programs. 

State  agency  shall  maintain 
written  procedures  and  records 

under  this  subpart  for  a  period 


1  le; 


of  five  calendar  years  from  the  end  of 
the  award  year  to  which  the  records 
relate. 

(Authority:  U.S.C  1070a-36) 

IFR  Doc.  94-4152  Filed  2-24-94:  8:45  amj 
BILUNO  CODE  4000-<»-P 


Friday 

February  25.  1994 


Part  VII 

Department  of 
Education 


34  CFR  Part  682 

Federal  Family  Education  Loan  Program; 
Proposed  Rule 


9376 


Federal  Register  /  Vol.  59. 


DEPARTMENT  OF  EDUCATION 

34CFRPart682 
FUN  1840-AB62 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Federal  Family  Education  Loan  (FFEL) 
Program.  The  FFEL  Program  consists  of 
the  Federal  Stafford,  Federal 
Supplemental  Loans  for  Students  (SLS). 
Federal  PLUS,  and  the  Federal 
Consolidation  Loan  programs.  These 
proposed  regulations  are  needed  to 
implement  certain  changes  made  to  the 
Higher  Education  Act  of  1965.  as 
amended  (HEA).  by  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325).  Pub.  L.  102-325  added  new 
section  428)  to  the  HEA  which 
authorizes  the  Secretary  to  establish  a 
demonstration  program  for  loan 
forgiveness  for  certain  types  of 
professional  or  public  service.  Minor 
changes  to  section  428)  were  made  by 
the  National  and  Community  Service 
Trust  Act  of  1993  (Pub.  L.  103-62). 
Section  428)  was  also  recently  amended 
by  the  Higher  Education  Technical 
Amendments  of  1993  (Pub.  L.  103-208). 
Those  additional  statutory  changes  are 
also  reflected  in  these  proposed  rules. 
Under  section  428)  of  the  HEA.  the 
Secretary  is  authorized  to  forgive 
portions  of  Federal  Stafibrd  Loans 
incurred  by  a  student  borrower  who 
performs  volunteer  service  or  works  in 
certain  teaching  or  nursing  areas.  This 
program  is  not  currently  hinded. 

DATES:  Comments  must  be  received  on 
or  before  March  28. 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Patricia  Newcombe,  Acting 
Chief,  FFEL  Program  Section.  Loans 
Branch.  Division  of  Policy 
Development.  Policy,  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(room  4310,  ROB-3).  Washington,  DC 
20202-5449. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bauman.  Program  Speciahst, 
Loans  Branch,  Division  of  Policy 
Development,  Policy,  Training,  and 
Analysis  Service,  U.S.  Department  of 
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Educ  ation.  400  Maryland  Avenue.  SW., 
(root  1 4310,  ROB-3).  Washington.  DC 
2020  J-5449.  Telephone:  (202)  708- 
8242  Individuals  who  use  a 
telec  >nunuhications  device  for  the  deaf 
(TDI )  may  call  the  Federal  Information 
Rela  '  Service  (FIRS)  at  1-800-877-8339 
betw  ^n  8  a.m.  and  8  p.m..  Eastern  time, 
Mon  lay  through  Friday. 

SUPP  .EMENTARY  INFORMATKM: 
Back  pound 
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section  428)  of  the  HEA  requires 
£  ecretary  to  promulgate  regulations 
es  ablish  a  loan  forgiveness 
demi  tnstration  program  in  the  Federal 
Staff  )rd  Loan  Program.  The  purpose  of 
the  (  emonstration  program  is  to 
enco  irage  individuals  to  enter  the 
teacl  ing  and  nursing  professions  and  to 
perf(  rm  national  and  community 
serv:  »  by  offering  partial  Federal 
Staff  )rd  loan  forgiveness.  The  loan 

'eness  program  is  available  only  to 
}orrowers  who,  as  of  October  1, 
had  no  outstanding  debt  on  a 
Program  loan. 

Sum  nary  of  Comments  from  Regkmal 
Mee  ings 

In  compliance  with  section  492(a)  of 
the  I  EA,  the  Secretary  convened 
regi<  nal  meetings  during  September 
1994  to  obtain  public  involvement  in 
the  (  evelopment  of  proposed 
regu  ations.  The  piupose  of  the 
meel  in^  was  to  "provide  for  a 
comprenensive  discussion  and 
exclnnge  of  information  concerning  the 
implementation"  of  certain  parts  of  Pub. 
L.  ld2-325.  In  addition,  attendees  of  the 
regi<  nal  meetings  were  asked  to 
nom  nate  individuals  to  act  as 
nega  dators  in  the  negotiated  rulemaking 
proc  iss  required  by  section  492(b)  of  the 
HEA. 

Tl  e  regional  meetings  were 
con<  ucted  for  two  days  each  in  San 
Fran  :isco,  California;  New  York,  New 
York ;  Atlanta,  Georgia:  and  Kansas  City, 
Miss  Duri.  Each  participant  at  the 
regi(  nal  meetings  was  assigned  to  one  of 
six  ( roups  which  were  asked  to  discuss 
part  cular  issue  areas  identified  by  the 
Depi  rtment.  Each  group  at  the  regional 
mee^  ings  prepared  a  report  of  its 
disc  ission  and  recommendations  and 
those  reports  were  presented  to  the 
Depi  rtment  for  consideration  during  the 
prep  3 ration  of  the  proposed  regulations. 

Oi  le  of  the  groups  at  each  regional 
mee  ing  was  asked  to  discuss  the  loan 
forg  I'eness  demonstration  program 
esta  lished  by  section  428)  of  the  HEA. 
HoMi  ever,  none  of  the  groups  disciissed 
the    rogram  in  much  detail.  Each  of  the 
groi  >s  recommended  that  the 
Depi  rtment  implement  the 


demonstration  program  in  the  same  way 
that  the  provisions  for  loan  cancellation 
for  public  service  are  implemented  in 
the  Perkins  Loan  Program.  The 
Department  considered  these  comments 
in  preparing  draft  proposed  regulations. 

Negotiated  Rulemaking 

After  completion  of  the  regional 
meetings,  the  Department  prepared  draft 
proppsed  regulations  to  implement  the 
provisions  of  Pub.  L.  102-325  relating  to 
the  FFEL  Program.  In  accordance  with 
the  requirements  of  section  492(b)  of  the 
HEA,  those  regulations  were  submitted 
to  a  negotiated  rulemaking  process. 
During  the  weeks  of  )anuary  4-8  and 
February  1-5, 1993,  the  Department  met 
with  negotiators  selected  &om  among 
individuals  nominated  by  attendees  at 
the  regional  meetings. 

The  discussion  below  of  the  proposed 
regulations  reflects  those  areas  where 
the  negotiators  reached  a  consensus  and 
the  proposed  regulations  reflect  that 
agreement.  The  discussion  below  also 
indicates  where  consensus  was  not 
reached  during  the  negotiations. 
However,  the  negotiators  did  not  choose 
to  discuss  every  part  of  the  proposed 
regulations.  Accordingly,  the  discussion 
below  of  those  issues  not  discussed 
during  the  negotiations  reflects  only  the 
views  of  the  Secretary. 

Proposed  Regulations 

The  Secretary  is  proposing  to  amend 
34  CFR  part  682  to  add  a  new  §  682.215 
to  the  regulations.  These  regulations  are 
being  proposed  if  it  becomes  necessary 
to  implement  section  428)  of  the  HEA 
that  authorizes  a  demonstration  program 
under  which  certain  Federal  Stafiord 
loan  borrowers  may  have  a  portion  of 
their  loan  debt  forgiven.  Under  the 
program  the  Secretary  may  forgive  a 
percentage  of  the  loan  debt  that  accrued 
on  Federal  Stafford  loans  that  were 
borrowed  (1)  during  the  borrower's  last 
two  years  of  undergraduate  education 
or,  (2)  for  up  to  two  academic  years, 
during  which  the  borrower  returned  to 
an  institution  of  higher  education  after 
graduation  from  an  institution  of  higher 
education  to  obtain  a  teaching  certificate 
or  additional  certification.  An  eligible 
borrower  may  have  a  specific  percentage 
of  his  or  her  eligible  loans  forgiven  for 
each  year  of  service  performed. 

Borrower  Eligibility 

Under  section  428)  of  the  HEA,  the 
borrower  is  eligible  for  loan  forgiveness 
if  the  borrower  serves  as:  (1)  A  full-time 
teacher  in  certain  elementary  and 
secondary  schools  teaching  certain 
subjects;  (2)  a  full-time  nurse  in 
particular  types  of  hospitals  or  health    - 
care  centers;  (3)  a  volunteer  under  the 
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•eace  Corps  Act  or  under  the  Domestic 
Volunteer  Service  Act  of  1973;  or  (4)  a 
full-time  employee  of  a  tax-exempt 
organization  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986  who 
makes  below  the  greater  of  the 
minimum  wage  or  the  poverty  line  for 
a  family  of  two.  In  defining  the  types  of 
health  care  facilities  where  an  eligible 
borrower  may  work,  the  Secretary 
consulted  with  staff  members  of  the 
Department  of  Health  and  Human 
Services.  Defmitions  that  apply  to  the 
teaching  category  were  largely  extracted 
from  34  CFR  682.210(q)  at  the 
suggestion  of  the  negotiators.  For  the 
tax-exempt  organization  service 
forgiveness  category,  the  Secretary  is 
requiring  eligible  borrowers  to  work  for 
an  organization  that  serves  low-income 
persons  and  communities  to  assist  in 
eliminating  poverty  and  related 
conditions.  In  defining  this  area  of 
service,  the  Secretary  remains  consistent 
with  existing  deferment  provisions  for 
full-time  volunteer  service  in  the  FFEL 
Program.  The  Secretary  believes  that 
loan  forgiveness  is  the  more  desirable 
benefit  and  as  such  should  not  be  given 
to  a  borrower  who  would  not  otherwise 
meet  the  requirements  for  deferment 
and  repa>Tnent  for  the  same  service.  The 
proposed  regulations  would  establish 
criteria  and  procedures  governing  the 
application  and  eligibility  process  for 
the  loan  forgiveness  under  the 
demonstration  program. 

To  qualify  for  loan  forgiveness,  a 
borrower  must  be  in  repayment,  or  in  an 
authorized  period  of  deferment  or 
forbearance.  During  the  negotiated 
rulemaking  sessions,  there  was 
considerable  discussion  surrounding  the 
issue  of  whether  lenders  should  be 
required  to  automatically  grant 
administrative  forbearance  to  those 
borrowers  who  are  serving  in  a  capacity 
that  meets  the  criteria  of  the  new 
§682.215  (e).(f)  or  (g)  for  loan 
forgiveness.  The  negotiators  felt  that  it 
was  necessary  to  provide  forbearance  in 
cases  where  a  borrower  does  not  qualify 
for  a  deferment  but  would  seem  to 
qualify  for  loan  forgiveness.  Although 
the  Secretary  recognized  at  the  time  that 
borrowers  serving  in  the  fields  that 
qualify  under  §  682.215  may  be 
receiving  low  wages,  the  Secretary 
acknowledged  that  Congress  did  not 
provide  a  forbearance  or  deferment  for 
borrowers  in  this  program  in  the  law. 
However,  as  a  result  of  changes  made  by 
Pub.  L.  103-208,  the  law  now  provides 
forbearance  for  borrowers  who  are 
engaged  in  qualifying  service. 

As  recommended  by  the  negotiators,  " 
the  proposed  regulations  provide  that  a 
defaulted  borrower  is  not  eligible  for 
loan  forgiveness  under  the 


demonstration  program  imless  the 
borrower  has  made  satisfactory 
repayment  arrangements  for  the 
defaulted  loan  or  loans.  However,  the 
forgiveness  would  apply  only  to  the 
loan  or  loans  that  are  not' in  default. 

Application 

The  Secretary  is  proposing  that,  to 
qualify  for  loan  forgiveness  under  the 
demonstration  program,  a  borrower 
must  submit  to  the  Secretary  or  his 
designee  an  application  and  any 
necessary  supporting  documentation  by 
October  1  of  each  year  following  the 
year  served  in  qualifying  service  as  a 
full-time  volunteer,  full-time  teacher  or 
full-time  nurse.  A  concern  expressed 
during  the  negotiated  rulemaking     ' 
process  was  how  the  Secretary  or  his 
designee  would  accommodate  any 
incomplete  applications  submitted  by 
borrowers  by  the  due  date.  There  was  no 
consensus  among  the  negotiators  as  to 
whether  a  borrower  who  does  not  have 
complete  docimientation  submitted  by 
the  October  1  deadline  should  be 
allowed  to  later  supply  the  missing 
documentation.  The  Secretary  is 
interested  in  receiving  public  comment 
as  to  what  is  an  acceptable  time-firame 
in  which  to  inform  a  borrower  that 
additional  documentation  is  needed  and 
to  collect  the  information  necessary  to 
complete  the  application. 

The  Secretary  is  proposing  to  allow 
borrowers  who  serve  in  more  than  one 
qualifying  organization  to  combine  the 
time  served  in  each  organization  to 
satisfy  the  requirement  that  the 
borrower  be  employed  "full-time."  The 
term  "full-time"  is  not  defined  in 
section  428)  of  the  statute.  However,  the 
Secretary  and  the  negotiators  reached  a 
consensus  that  the  term  "full-time,"  for 
purposes  of  these  regulations,  be 
defined  as  the  period  of  time  generally 
accepted  as  the  industry  standard  for 
the  given  profession.  It  is  the  duty  of  the 
authorizing  official  or  officials  (in  the 
case  of  multiple  employment  of  the 
borrower)  to  certify  the  borrower's 
service  on  the  application.  If  a  borrower 
combines  employment  to  meet  the  full- 
time  employment  definition,  the 
borrower  would  be  required  to  obtain  a 
certification  from  each  employment 
facility's  authorizing  official.  The 
Secretary  will  make  a  final 
determination  as  to  whether  the 
borrower's  certified  combined  service 
amounts  to  full-time.  The  certification 
will  cover  the  year  of  service  as  defined 
in  §  682.215  (e).  (f).  and  (g)  for  the 
particular  service  category.  A  new 
application  and  certification  is  required 
for  each  year  of  service  that  the 
borrower  wishes  to  apply  for  loan 
forgiveness. 


The  Secretary  acknowledges  that  the 

statute  originally  indicated  that  a 
borrower  receiving  loan  forgiveness 
based  on  volunteer  service  could 
become  eligible  for  loan  forgiveness 
after  agreeing  in  %vriting  to  volunteer, 
before  service  was  completed.  However, 
a  consensus  was  reached  that  the  statute 
did  not  intend  to  treat  borrowers 
differently  based  on  the  type  of  service 
involved.  Pub.  L.  103-208  amended 
section  428J  to  be  consistent  with  this 
approach.  Therefore,  the  proposed 
regulations  provide  that  an  eligible 
borrower  may  apply  for  the  forgiveness 
only  after  the  year  of  service  is 
completed. 

The  Secretary  proposes  that  once  a 
borrower  has  met  the  requirements  for 
forgiveness  under  §682.215  (e),  (f)  or  (g) 
the  borrower  will  have  a  percentage  of 
his  or  her  loan  forgiven  based  on  which 
year  of  service  has  been  completed.  A 
borrower  who  qualifies  for  forgiveness 
under  this  demonstration  program  shall 
have  15  percent  of  the  total  amount  of 
Federal  Stafford  loans  incurred  during 
the  borrower's  last  two  years  of 
undergraduate  education  forgiven  for 
the  borrower's  service  for  each  of  the 
first  two  years  of  service,  20  percent  of 
the  total  amouflt  for  each  third  and 
fourth  year  of  service,  and  30  percent  of 
such  total  amount  for  the  fifth  year  of 
ser\'ice. 

Limitations 

The  Secretary  believes  that  the  intent 
of  Congress  in  enacting  section  428)  was 
to  have  the  Secretar>'  forgive  100 
percent  of  a  borrower's  loans  received 
for  the  last  2  years  of  undergraduate 
education  by  the  end  of  a  borrower's 
five-year  period  of  service.  However,  the 
Secretary  and  the  negotiators  were 
compelled  at  the  outset  to  consider  the 
constraints  associated  with  this 
program,  since  it  is  a  demonstration 
program  with  a  defined  appropriation. 
The  negotiators  discussed  the  fact  that 
the  program  may  not  have  adequate 
funding  to  provide  the  full  annual 
forgiveness  amounts  to  all  borrowers 
who  qualify.  The  negotiators  discussed 
a  number  of  possible  approaches  to 
selecting  the  borrowers  who  would  be 
allowed  to  benefit  from  the  forgiveness 
program  from  among  the  eligible 
borrowers  if  adequate  funding  is  not 
available  but  did  not  reach  consensus 
regarding  the  use  of  a  particular 
approach.  However.  Pub.  L.  103-208 
directs  the  Secretary  to  provide  loan 
forgiveness  on  a  first-come,  first-served 
basis  subject  to  the  availabiUty  of 
appropriations.  Accordingly,  the 
Secretary  will  make  a  determination  on 
each  application  as  it  is  received  and 
will  use  a  first-come,  first-served 
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approach  to  award  loan  forgiveness  in 
the  amounts  provided  by  section  428J  of 
the  Act  until  the  amount  of 
appropriated  funds  is  exhausted. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  regulations  will  only 
affect  a  small  percentage  of  institutions 
that  participate  in  the  FFEL  Program. 

Paperwork  Reduction  Act  of  1980 

Section  682.215(c)  contains  an 
information  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980.  the  Department  of 
Education  will  submit  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (0MB)  for  its  review.  (44  U.S.C. 
3504(h)) 

Certain  Federal  Stafford  loan 
borrowers  are  eligible  to  apply  for  loan 
forgiveness  under  these  regulations.  The 
Department  needs  and  uses  the 
information  provided  on  the  application 
to  determine  an  individual's  eligibility 
for  loan  forgiveness. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
.25  of  an  hour  per  response  for  2000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Dan  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4310,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Washington,  DC 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
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other  agency  or  authority  of  the 
ted  States. 


an- 

Ur 

Lis  [  of  Subjects  in  34  CFR  Fart  682 

i  administrative  practice  and 
pre  cedure.  Colleges  and  universities, 
Ed  ication.  Loan  programs-education. 
Re  lorting  and  recordkeeping 
rec  uirements.  Student  aid.  Vocational 
ed  ication. 

(Ca  :alog  of  Federal  Domestic  Assistance 
Nu  nber  84.032,  Federal  Family  Education 
Loi  n  Program) 

I  ated:  February  17, 1994. 
Ri<  hard  W.  Riley, 
Sei  retary  of  Education. 

'  'he  Secretary  proposes  to  amend  part 
63  :  of  title  34  of  the  Code  of  Federal 
Re  'ulations  as  follows: 

P/  RT  682— FEDERAL  FAMILY 
EC  UCATION  LOAN  PROGRAM 

,.  The  authority  citation  for  part  682 
CO  itinues  to  read  as  follows: 

.  Luthority:  20  U.S.C.  1071  to  1087-2. 
un  ess  otherwise  noted. 

\.  A  new  section  682.215  is  added  to 
rei  d  as  follows: 

§  ( 32.21 5    Federal  Stafford  Loan 
foi  giveness  demonstration  program. 

a)  General.  The  Federal  Stafford  Loan 
fo  giveness  demonstration  program  is 
in  ended  to  encourage  individuals  to 
en  ter  the  teaching  and  nursing 
pi  )fessions  and  to  perform  national  and 
CO  rnmunity  service.  Under  this 
d«  monstration  program,  the  Secretary 
re  )ays  portions  of  Federal  Stafford 
ot  ligations  that  were  incurred  by  a 
be  rrower  during  the  borrower's  last  two 
yc  ars  of  undergraduate  education  if  that 
b<  rrower  enters  those  professions  or 
p(  rforms  that  service.  For  purposes  of 
th  IS  section,  an  eligible  borrower  is  a 
b<  rrower  who,  prior  to  October  1, 1989, 
hi  d  no  outstanding  debt  under  the  FFEL 
pi  ograms. 

(b)  Borrower  eligibility;  requirements 
fo  r  qualification.  A  borrower  may  obtain 
la  in  forgivenebs  under  this  program  if 
h(  or  she  is  employed  as  a  full-time 
te  icher  in  certain  elementary  and 
s(  condary  schools  teaching  certain 
si  bjects  or  as  a  full-time  nurse  in  certain 
t  J  jes  of  hospitals  or  health  care  centers. 
01  is  serving  as  a  volunteer  under  the. 
Pi  ace  Corps  Act  or  luider  the  Domestic 
V  )lunteer  Service  Act  of  1973,  oris 
pi  irforming  comparable  service  as  a  full- 
ti  ne  employee  of  a  tax  exempt 
o:  ganization  imder  section  501(c)(3)  of 
tt  e  Internal  Revenue  Code  of  1986.  For 
p  irposes  of  this  section,  "full-time" 
n  eans  the  standard  used  by  a  State  or 
p  ofession  in  defining  full-time 
ei  nployment.  For  a  borrower  serving  in 


more  than  one  organization,  the 
determination  of  "full-time"  is  based  on 
the  combination  of  all  qualifying 
employment.  A  borrower  who  is  in 
default  on  a  FFEL  loan  and  has  not 
made  satisfactory  repayment 
arrangements  is  not  eligible  for 
forgiveness.  However,  if  a  borrower  has 
made  satisfactory  repayment 
arrangements  on  the  loan  or  loans  in 
default,  the  forgiveness  applies  only  to 
the-loan  or  loans  held  by  the  holder  that 
are  not  in  default. 

(c)  Application.  To  qualify  for  the 
forgiveness  program,  an  eligible 
borrower  shall  apply  to  the  Secretary  or 
his  designee  by  October  1  of  each  year 
in  writing  on  a  form  and  according  to 
procedures  established  by  the  Secretary 
following  the  completed  year  of  service 
Eligible  borrowers  will  be  chosen  on  a 
first-come,  first-served  basis  to 
participate  and  will  receive  forbearance 
for  each  year  of  service  for  which 
forgiveness  is  requested. 

(d)  Limitation;  Stafford  forgiveness 
recipients.  The  total  amount  of  loans 
forgiven  is  limited  to  the  amount  of 
funds  appropriated  for  the  fiscal  year  for 
the  demonstration  program. 

(e)  Borrower  eligibility;  teaching 
forgiveness.  (1)  To  qualify  for  teaching 
loan  forgiveness  under  this  section,  a 
borrower  must  teach  full-time  for  a  year 
(as  defined  by  the  jurisdiction  in  which 
the  borrower  is  employed)  in  a  teacher 
shortage  area  as  certified  by  the 
authorizing  official.  For  purposes  of  this 
paragraph  a  teacher  is  teaching  in  a 
teacher  shortage  area  if — 

(i)  The  teacher  teaches  in  a  school  that 
satisfies  the  criteria  in  section 
465(a)(2)(A)  of  the  Act  for  loan 
cancellation  for  Perkins  loan  recipients 
who  teach  in  those  schools;  and 

(ii)  The  teacher  teaches  mathematics, 
science,  foreign  languages,  special 
education,  bilingual  education  or  in  any 
other  field  of  expertise  where  the  State 
educational  agency  determines  there  is 
a  shortage  of  qualified  teachers. 

(2)  The  borrower,  in  the  time  frame 
provided  under  paragraph  (c)  of  this 
section,  for  the  first  year  of  service  for 
which  forgiveness  is  requested,  must 
provide  to  the  Secretary  or  his 
designee — 

(i)  A  statement  by  the  chief 
administrative  officer  of  the  public 
elementary  or  secondary  school  in 
which  the  borrower  was  teaching — 

(A)  Certifying  the  year  that  the 
borrower  was  employed  as  a  full-time 
teacher; 

(B)  Certifying  which  subject  area 
listed  in  paragraph  (e)(l)(ii)  of  this 
section  or  designated  by  the  state 
educational  agency  the  borrower  taught; 
and 


(C)  Verifying  that  the  borrower 
teaches  or  taught  in  a  school  that 
satisfies  the  requirements  of  paragraph 
(e)(l)(i)  of  this  section. 

(ii)  To  continue  to  receive  forgiveness 
in  a  subsequent  year,  the  borrower  shall 
provide  the  Secretary  or  his  designee 
with  a  statement  by  the  chief 
administrative  officer  of  the  public 
elementary  or  secondary  school  in 
which  the  borrower  was  teaching, 
certifying — 

(A)  The  dates  of  the  year  of  service; 

(B)  That  the  borrower  continued  to  be 
employed  as  a  full-time  teacher;  and 

(C)  That  the  borrower  continued  to 
meet  the  designated  subject  area  and 
school  requirements  specified  in  this 
section. 

(f)  Borrower  eligibility;  volunteer 
service  forgiveness. 

(l)(i)  To  qualify  for  the  volunteer 
service  loan  forgiveness  imder  this 
paragraph,  a  borrower  must  serve  as  a 
full-time  volunteer  for  at  least  a  year 
(defined  as  twelve  consecutive  months! 
under — 

(A)  The  Peace  Corps  Act;  or 

(B)  The  Domestic  Volunteer  Service 
Act  of  1973  (ACTION  programs);  or 

(ii)  A  borrower  may  also  qualify  for 
the  volunteer  service  loan  forgiveness  if 
the  borrower  performs  service 
comparable  to  service  provided  under 
paragraph  (0(1)  of  this  section  as  a  full- 
time  employee  of  an  organization  that  is 
e.xempt  from  taxation  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986,  if  the  borrower  does  not  receive 
compensation  that  exceeds  the  greater 
of— 

(A)  The  minimum  wage  rate  described 
in  section  6  of  the  Fair  Labor  Standards 
Act  of  1938;  or 

(B)  An  amount  equal  to  100  percent 
of  the  poverty  line  for  a  family  of  two 
as  defined  in  section  673(2)  of  the 
Community  Services  Block  Grant  Act. 

(2)  To  qualify  under  this  paragraph, 
the  borrower  must — 

(i)  Work  for  an  organization  that 
provides  services  to  low-income  persons 
and  their  communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human,  social,  and  environmental 
conditions;  and 

(ii)  Not,  as  part  of  his  or  her  duties, 
give  religious  instruction,  conduct 
worship  services,  engage  in  religious 
proselytizing,  or  engage  in  fund-raising 
to  support  religious  activities. 

(3)  The  borrower,  for  the  first  year  of 
service  for  which  forgiveness  is " 
requested  under  paragraphs  (f)(1),  (2),  or 
(3)  of  this  section  must  provide  to  the 
Secretary  or  his  designee  a  statement 
from  an  authorized  official  of  the 
organization  or  agency  for  whom  the 
borrower  is  working  certifying^ 


(i)  That  the  borrovrer  has  served  in  a 
job  that  satisfies  the  requirements  of  this 
paragraph; 

(ii)  The  date  on  which  the  borrower's 
service  began;  and 

(iii)  The  date  on  which  the  borrower 
completed  the  year  of  service. 

(4)  To  continue  to  receive  loan 
forgiveness  in  a  subsequent  year  under 
this  paragraph,  the  borrower  must 
provide  an  additional  statement  as 
described  in  this  paragraph  at  the  end 
of  each  additional  year  of  service. 

(g)  Borrower  eligibility;  nursing 
profession  loan  forgiveness.  (1)  To 
qualify  for  the  nursing  profession  loan 
forgiveness  under  this  paragraph,  a 
borrower  must  be  employed  as  a  full- 
time  nurse  for  a  pubUc  hospital,  a  rural 
health  chnic,  a  migrant  health  center,  an 
Indian  Health  Service  Health  Center,  an 
Indian  Health  Center,  a  Native  Hawaiian 
Health  Center  or  for  an  acute  care  or 
long-term  care  facility. 

(2)  To  qualify  for  loan  forgiveness 
under  this  paragraph,  a  borrower  must 
provide  to  the  Secretary  or  his 
designee — 

(i)  A  statement  from  an  authorized 
official  where  the  borrower  is  employed 
certifying  that  the  borrower  was 
employed  as  a  full-time  nurse  for  a 
facility  described  in  this  section  and 
served  for  the  term  of  at  least  one  year 
(defined  as  twelve  consecutive  months); 

(ii)  The  date  on  which  the  borrower's 
service  began;  and 

(iii)  The  date  on  which  the  borrower's 
year  of  service  ended. 

(3)  To  continue  to  receive  the 
forgiveness  in  a  subsequent  year  under 
this  paragraph,  the  borrower  must 
provide  an  additional  statement  as 
described  in  this  paragraph  at  the  end 
of  each  additional  year  of  service. 

(h)  Forgiveness  amounts.  (1)  The 
Secretary  repays  the  holder  a  percentage 
of  the  total  amount  of  Stafford  loans 
owed  by  the  eligible  borrower  during — 

(i)  The  borrower's  last  2  years  of 
undergraduate  education;  or 

(ii)  The  2  academic  years  in  which  a 
borrower  who  was  not  already 
participating  in  loan  repayment 
pursuant  to  this  section  returned  to  an 
institution  of  higher  education  for  the 
purpose  of  obtaining  a  post  graduate 
teaching  certificate  or  additional  teacher 
certification. 

(2)  The  Secretary  repays  loans  on  the 
following  basis: 

(i)  15  percent  of  the  total  original 
principal  amount  of  Stafford  loans  for 
the  first  or  second  year  in  which  the 
borrower  meets  the  requirements  of  this 
section. 

(ii)  20  percent  of  the  total  original 
principal  amount  for  a  third  or  fourth 
year. 


(iii)  30  percent  of  the  total  original 
principal  amount  for  a  fifth  year. 

(3)  The  Secretary  repays  the  holder  for 
the  amount  of  interest,  including 
capitalized  interest,  which  accrued  on 
the  loan  or  loans  subject  to  forgiveness 
over  the  year. 

(4)  The  amount  of  payments  made  by 
the  Secretary  under  paragraphs  (h)(2)(i), 
(ii).  and  (iii)  of  this  section  may  not 
exceed  the  sum  of  the  outstanding 
principal  balance  of  the  loan  or  loans 
subject  to  forgiveness  plus  all  interest 
payments  made  in  accordance  with 
paragraph  (h)(3)  of  this  section. 

(5)  Payments  received  from  a 
borrower  who  qualifies  for  loan 
forgiveness  under  this  section  will  not 
be  returned. 

(i)  Definitions.  The  following 
definitions  apply  to  this  section: 

Acute  care  facility  means  either  a 
short-term  care  hospital  in  which  the 
average  length  of  patient  stay  is  less 
than  30  days,  or  a  short-term  care 
hospital  in  which  over  50%  of  all 
patients  are  admitted  to  units  where  the 
average  length  of  patient  stay  is  less 
than  30  days. 

Elementary  school  means  a  pubhc  day 
or  public  residential  school  that 
provides  elementary  education,  as 
determined  under  State  law. 

Indian  Health  Service  Health  Center 
means  a  health  care  facility  (whether 
operated  directly  by  the  Indian  Health 
Service  or  operated  by  a  tribal 
contractor  or  grantee  under  the  Indian 
Self-Determination  Act),  that  is 
physically  separated  from  a  hospital  and 
that  provides  one  or  more  clinical 
treatment  services,  such  as  physician, 
dentist  or  nursing  sewices,  available  at 
least  40  hours  a  week  for  outpatient  care 
to  persons  of  Indian  or  Alaska  Native 
descent. 

Long-term  care  facility  means  a 
facility  that  offers  ser\'ices  designed  to 
provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 
and  maintenance  services  for 
individuals  who  have  chronic  physical 
or  mental  impairments.  This  facility 
may  have  a  variety  of  institutional  and 
non-institutional  health  settings, 
including  the  home,  and  the  goal  of  the 
sen,ice  is  to  promote  the  optimum  level 
of  physical,  social  and  psychological 
functioning. 

Native  Hawaiian  Health  Cen/er  means 
an  entity  (as  defined  in  section  8  of  the 
Native  Hawaiian  Health  Care  Act  of 
1988  (Pub.  L.  100-579)— 

(1)  That  is  organized  under  the  laws 
of  the  State  of  Hawaii; 

(2)  That  provides  or  arranges  for 
health  care  services  through 
practitioners  licensed  by  the  State  of 
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Hawaii,  if  licensure  requirements  are 
applicable; 

(3)  That  is  a  public  or  private 
nonprofit  entity;  and 

(4)  In  which  Native  Hawaiian  health 
practitioners  significantly  participate  in 
the  planning,  management,  monitoring, 
and  evaluation  of  health  services. 

Public  hospital  means  a  facility  (as 
defined  in  24  CFR  242.1)— 

(1)  Owned  by  a  State  or  unit  of  local 
government  or  by  an  instrumentality 
thereof,  or  owned  by  a  public  benefit 
corporation  established  by  a  State  or 
unit  of  local  government  or  by  an 
instrumentality  thereof; 

(2)  That  provides  community  services 
for  inpatient  medical  care  of  the  sick  or 
injured  (including  obstetrical  care); 

(3)  Where  not  more  than  50  percent  of 
the  total  patient  days  during  any  year 
are  customarily  assignable  to  the 
categories  of  chronic  convalescent  and 
rest,  drug  and  alcoholic,  epileptic, 
mentally  deficient,  mental,  nervous  and 
mental,  and  tuberculosis;  and 

(4)  That  is  licensed  or  regulated  by  the 
State  (or,  if  there  is  no  State  law 
providing  for  such  licensing-or 
regulation  by  the  State,  by  &e 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located). 

Rural  Health  Clinic  means  an  entity 
(as  defined  under  section  1861(aa)(2)  of 
the  Social  Security  Act  and  in  42  CFR 
491.2  that— 

(1)  Is  primarily  engaged  in  furnishing 
to  outpatients,  physicians'  services  and 
services  furnished  by  a  physician 
assistant  or  by  a  nurse  practitioner,  as 
well  as  those  services  and  supplies 
covered  under  sections  1861(s)(2)(A) 
and  1961(s)(10)  of  th'e  Social  Security 
Act; 

(2)  In  the  case  of  a  facility  that  is  not 
a  physician-directed  clinic,  has  an 


arraj  igement  (consistent  with  the 
pro\  isions  of  State  and  local  law 
relal  ve  to  the  practice,  performance, 

delivery  of  heahh  services)  with 

)r  more  physicians  under  which 
pro\  ision  is  made  for  the  periodic 
revi(  w  by  those  physicians  of  covered 

ces  furnished  by  physician 
assi!  tants  and  nurse  practitioners,  the 
sup<  rvision  and  guidance  by  such 
pati(  nts  as  may  be  necessary,  and  the 

ability  of  those  physicians  for 
advi  :e  and  assistance  in  the 
an  Igement  of  medical  emergencies, 

n  the  case  of  the  physician-directed 
,  has  one  or  more  of  its  staff 

icians  perform  the  activities 
ccG  mplished  through  such  an 

gement; 

Maintains  clinical  records  on  all 
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Has  arrangements  with  one  or 

hospitals,  having  agreements  in 

under  section  1866  of  the  Social 
Seci|rity  Act,  for  the  referral  and 
1  of  patients  requiring 
paiient  services  or  diagnostic  or  other 
specialized  services  as  are  not  available 

I  clinic; 

Has  written  policies,  that  are 
developed  with  the  advice  of  (and  with 
pro\  ision  of  review  of  those  policies 

time  to  time  by)  a  group  of 
prof  issional  personnel,  including  one  or 
mori  physicians  and  one  or  more 

cian  assistants  or  nurse 
practitioners,  to  govern  those  services 
it  furnishes; 

Has  a  physician  assistant  or  nurse 
practitioner  responsible  for  the 
exec  iition  of  policies  described  in 
para  ;raph  (5)  of  this  definition  and 
relat  ing  to  the  provision  of  the  clinic's 

ces; 

Directly  provides  routine 
diag  lostic  services,  including  clinical 
labo  atory  services,  as  prescribed  in  42 


(hi 


CFR  491.2,  and  has  prompt  access  to 
additional  diagnostic  services  from 
facilities  meeting  requirements  under 
title  42; 

(8)  In  compliance  with  State  and 
Federal  law,  has  available  for 
administering  to  patients  of  the  clinic  at 
least  such  drugs  and  biologicals  as  are 
determined  under  42  CFR  491.2  to  be 
necessary  for  the  treatment  of 
emergency  cases  and  has  appropriate 
procedures  or  arrangements  for  storing, 
administering,  and  dispensing  any 
drugs  and  biologicals; 

(9)  Has  appropriate  procedures  for 
review  of  utilization  of  clinic  services  to 
the  extent  that  the  Secretary  determines 
to  be  necessary  and  feasible;  and 

(10)  Meets  other  requirements  as  the 
Secretary  of  Health  and  Human  Services 
may  find  necessary  in  the  interest  of  the 
health  and  safety  of  the  individuals  who 
are  furnished  services  by  the  clinic. 

Secondary  school  means  a  public  day 
or  public  residential  school  that 
provides  secondary  education,  as 
determined  under  State  law.  In  the 
absence  of  applicable  State  law,  the 
Secretary  may  determine,  with  respect 
to  that  State,  whether  the  term 
"secondary  school"  includes  education 
beyond  the  twelfth  grade. 

State  education  agency  means  the 
agency  or  official  designated  by  the 
Governor  or  by  State  law  as  being 
primarily  responsible  for  the  State 
supervision  of  public  elementary  and 
secondary  schools. 

Teacher  means  a  professional  who 
provides  direct  and  personal  services  to 
students  for  their  educational 
development  through  classroom 
teaching. 

(Authority:  20  U.S.C  1071  to  1087-2) 

[FR  Doc.  94-4257  Filed  2-24-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  generaJ 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  93-095-2] 

Importation  of  Apples,  Apricots, 
Peaches,  Persimmons,  Pomegranates, 
and  Citrus  From  Sonora 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Fruits 
and  Vegetables  regulations  by  adding 
San  Luis  Rio  Colorado  to  the  list  of 
definite  areas  in  Sonora,  Mexico, 
determined  to  be  free  from  certain 
injurious  insect  pests  and  &x>m  which 
apples,  apricots,  grapefrtiit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  may  be  imported  without 
treatment  for  these  pests.  We  have 
determined  that  this  munidpaUty  is  bee 
from  certain  injtirious  insect  pests 
known  to  occur  in  Mexico  and  known 
to  attack  these  fruits.  This  action  allows 
the  importation  of  these  fruits  into  the 
United  States  bom  San  Luis  Rio 
Colorado,  in  accordance  with  the 
regulations.  We  also  are  making  other 
nonsubstantive  changes  for  clarity. 
EFFECTIVE  DATE:  February  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Operations 
Officer,  Port  Operations  Staff.  Plant 
Protection  and  Quarantine,  APHIS, 
USDA,  room  632,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  restrict  the  importation 
of  firuits  and  vegetables  to  prevent  the 


introduction  and  dissemination  of 
certain  injurious  insects,  including  buit 
and  melon  flies,  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 
Paragraphs  (e)  and  (f)  of  §  319.56-2 
contain  requirements  for  the 
importation  of  certain  fruits  and 
vegetables  based  on  their  origin  in  a 
definite  area  or  district.  The  definite 
area  or  district  must  meet  certain 
criteria,  including  criteria  designed  to 
ensure  that  the  area  or  district  is  free 
from  all  or  c«tain  injurious  insects. 
Paragraph  (h)  of  §  319.56-2  lists 
mimicip^lities  in  Sonora,  Mexico,  that 
are  considered  bee  of  five  listed  insect 
pests:  Ceratitis  capitata.  Anastrepha 
ludens.  A.  serpentina,  A.  obliqua,  and 
A.  fraterculus.  Apples,  apricots, 
grapefruit,  oranges,  peaches, 
p>ersimmons,  pomegranates,  and 
tangerines  from  municipalities  in 
Sonora,  Mexico,  Usted  in  paragraph  (h) 
may  be  imported  into  the  United  States 
wiUiout  treatment  forthese  five  insect 
pests. 

In  a  document  published  in  the 
Federal  Register  on  August  25. 1993  (58 
FR  44779-44780,  Docket  No.  93-095-1). 
we  proposed  to  add  San  Luis  Rio 
Colorado  to  the  list  of  municipahties  in 
Sonora,  Mexico,  determined  to  be  bee 
from  the  five  listed  insect  pests  and 
from  which  apples,  apricots,  grapefrxut. 
oranges,  peaches,  persimmons, 
pomegranates,  and  tangerines  may  be 
imported  into  the  United  States  without 
treatment  for  these  pests.  We  have 
determined  that  San  Luis  Rio  Colorado 
meets  all  the  criteria  contained  in 
§319.56-2  (e)(4)  and  (0. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  September  24, 1993.  We 
received  one  conunent  by  that  date  from 
a  State  agency.  The  commenter 
expressed  concern  regarding  Mexican 
Government  enforcement  efforts  to 
prevent  the  introduction  of  fruit  flies 
into  San  Luis  Rio  Colorado  and 
requested  any  pertinent  information  that 
we  used  in  formulating  the  proposed 
rule. 

We  have  since  responded  to  the 
commenter  and  have  provided  him  with 
the  pest  risk  assessment  we  used  in 
adding  San  Luis  Rio  Colorado  to  the  list 
of  Sonoran  municipalities  considered  to 
be  fr«e  of  fruit  flies.  As  indicated  in  the 
pest  risk  assessment,  the  Mexican 
Government  performs  fruit  fly  trapping 


surveys  adequate  to  detect  any  fruit  fly 
infestation  in  San  Luis  Rio  Colorado. 
The  Mexican  Goverrunent  also 
maintains  roadside  inspection  stations 
to  prevent  the  introduction  of  friiit  flies 
through  incoming  produce. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proprosed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  piu^uant  to  the 
provisions  of  5  U.S.C  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those  . 
persons  who  are  adversely  affiected  by 
restrictions  we  no  longer  find 
warranted.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  from  this  additional 
source  of  fruit.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  action  allows  the  importation  of 
apples,  apricots,  grapefruit,  oranges, 
peaches,  persimmons,  pomegranates, 
and  tangerines  from  San  Luis  Rio 
Colorado  into  the  United  States  without 
treatment  for  the  five  Usted  insect  pests. 
This  action  could  increase  imports  of 
these  articles  into  the  United  States, 
since  import  costs  will  be  lowered 
through  the  elimination  of  treatment 
costs.  The  small  entities  that  could  be 
affected  by  this  action  include 
fumigators  at  the  Mexican  border, 
importers  of  the  above-listed  fruits,  and 
domestic  growers,  distributors,  and 
retailers  of  these  fruits. 

The  economic  impact  on  these 
entities  should  be  insignificant  since  the 
amount  of  fruit  imported  into  the 
United  States  from  San  Luis  Rio 
Colorado  is  expected  to  be  very  small. 

Based  on  available  information,  we 
anticipate  that  only  imports  of  oranges, 
peaches,  and  possibly  grapefruit  may 
increase  as  a  result  of  this  rule.  Further, 
if  imports  of  oranges  and  peaches  from 
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Sonora  and  imports  of  grapefruit  from 
Mexico  in  general  were  to  increase  10 
percent  from  1992  levels,  this  increase 
would  amount  to  less  than  one  percent 
of  total  U.S.  production  and  less  than 
one  percent  of  total  U.S.  imports  of 
these  commodities.  Consequently,  we 
do  not  estimate  any  changes  in  prices  or 
costs  of  fresh  oranges,  peaches,  or 
grapefruit  as  a  result  of  this  rule. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  allows  fruit  to  be  imported 
into  the  United  States  from  San  Luis  Rio 
Colorado,  Mexico.  State  and  local  laws 
and  regulations  regarding  fruit  imported 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fresh 
fruits  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  will  remain  in 
foreign  commerce  imtil  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  toihis  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  mayiile  suit  in  court 
challenging  this  rule. 

Paperwork  Redaction  Act 

The  regulations  in  this  subpart 
contain  no  new  information  collection 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.). 

List  of  Subiects  in  7  CFR  Part  319 

Bees,  CoR^ee,  Cotton,  Fruits.  Honey, 
Imports,  Nursery  stock.  Plant  Diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  31»-F0REIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S  C.  ISOdd,  ISOee.  150ff. 
151-167.  450;  21  U.S.C  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

§319.56-2    [Amended] 

2.  In  §  319.56-2,  paragraph  (h)  is 
amended  by  removing  the  eight  semi- 
colons following  each  city  name  and  by 
adding  commas  in  their  places  and  by 
adding  the  phrase  "San  Luis  Rio 
Colorado,"  immediately  after  "Puerto 
Penasco,". 


Don(  in  Washington,  DC,  this  18th  day  of 
Febnia  y  1994. 
Patrid  t  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
lion  Senices. 

94-4485  Filed  2-25-94;  8:45  am) 
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Genei  al  Crop  Insurance  Regulations; 
Small  Qralns  Crop  Insurance 
Provisions 

AQENdr:  Federal  Crop  Insurance 
Corpo  -ation,  USDA. 
ACnoii:  Final  rule. 


SUMM/  RY:  The  Federal  Crop  Insurance 
Corpo  ation  (FQC)  hereby  adopts 

ons  for  specific  crop  provisions 

insure  Small  Grains  (wheat,  barley, 
,  and  rye),  and  options  for 
"  coverage  on  Winter  Wheat 
\lalting  Barley.  This  rule 
conso  idates  the  provisions  for  insuring 

rrains  into  one  policy  and 
provi(  es  for  late  planting,  prevented 
planti  ig,  and  wheat  winter  coverage. 
EFFEC  1VE  DATE:  March  30, 1994. 
FOR  Fl  RTHER  INFORMATJON  CONTACT: 
Mari  L.  Dimleavy,  Regulatory  and 
Procedural  Development,  Federal  Crop 
Insura  nee  Corporation,  U.S.  Department 
of  Agi  culture,  Washington,  DC  20250, 
teleph  one  (202)  254-8314. 
SUPPL  -MENTARV  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procei  ures  established  by  Departmental 
Reguli  tion  1512-1.  This  action 
consti  utes  a  review  as  to  the  need, 
currei  cy,  clarity,  and  effectiveness  of 
these  ]  egulations  under  those 
proce<  ures.  The  sunset  review  date 
establ  shed  for  these  regulations  is  July 
1,199  J. 

Ken  leth  D.  Ackerman,  Manager, 
FQC,  las  determined  that  this  action  is 
in  cor  formance  with  Executive  Order 
12866  and  is  not  a  "significant 
regula  tbry  action."  Based  on 
inforr  lation  compiled  by  the 
Depar  ment,  it  has  been  determined  that 
this  fi  lal  rule:  (1)  Would  not  adversely 
affect  n  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
comp<  tition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  jovemments  or  communities;  (2) 
wouk  not  create  a  serious  inconsistency 
or  oth  srwise  interfere  with  an  action 
taken  jr  planned  by  another  agency;  (3) 
woulc  jiot  alter  the  budgetary  impact  of 
entitU  ment,  grants,  user  fees  or  loan 
progn  ms  or  rights  and  obligations  of 
recipi  (nts  thereof;  and  (4)  would  not 


raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  final  rule  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget. 

This  action  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  The  insurance  companies 
delivering  these  policies  will  not 
increase  the  amount  of  work  required 
over  the  previous  policy  delivery.  In 
fact,  the  combination  of  a  niunber  of 
previously  independent  policies  into 
one  policy  should  reduce  confusion  and 
increase  efficiency.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  small  grains  crop  provisions  were 
developed  to  provide  one  policy  form 
for  insuring  wheat,  barley,  flax,  oats, 
and  rye.  Using  one  policy  for  these  five 
crops  will:  (1)  Substantially  reduce 
paperwork  by  issuing  one  policy  form 
rather  than  the  five  separate  policies 
previously  used;  (2)  substantially  reduce 
the  number  of  crop  handbooks  and 
administrative  procedures  because 
separate  handbooks  and  procedures  will 
no  longer  be  required  for  each  of  the 
small  grain  crops;  (3)  reduce  the  time 
involved  to  amend  or  revise  the 
Provisions  by  eliminating  repetitious 
review  processes;  and  (4)  continue  to 
allow  insureds  the  flexibility  to  elect 
any  of  the  five  small  grain  crops  they 
wish  to  insure. 

By  separate  rule,  FQC  willremove 
and  reserve  the  present  sections  for 
these  crop  endorsements. 

On  Thursday,  June  10, 1993,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  58 
FR  32458  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  by 
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adding  new  provisions  for  oats,  wheat, 
winter  wheat,  flax,  barley,  malting 
barley,  and  rye  crop  insurance. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  Comments  were  received  from 
various  representatives  of  farm  and 
commodity  groups,  the  crop  insurance 
industry,  and  FQC  The  comments 
received  and  FCIC  resfranses  are  as 
follows: 

Comment:  Six  comments  suggested 
that  the  Crop  Provisions  should  be 
delayed  until  after  the  1994  crop  year 
because: 

(1)  Timeliness — Implementation  of 
this  program  for  the  1994  crop  would 
cause  confusion  and  disruption  because 
companies  had  insufficient  time  for 
training  and  marketing  of  the  program  to 
agents  and  insureds; 

(2)  Program  Integrity— The  effect 
upon  the  overall  public  acceptance  and 
program  integrity  will  be  negative  as  a 
result  of  the  inevitable  service  problems 
associated  with  "rushing"  a  program  of 
such  national  scale:  and 

(3)  Changes — ^To  a  large  degree,  most 
of  the  proposed  provisions  are  positive 
and  will  improve  the  program;  however, 
by  delaying  implementation  until  the 
1985  crop  year  specific  provisions  can 
be  studied. 

Besponse:  FCIC  delayed 
implementation  until  the  1995  crop 
year. 

Comment:  Two  comments  suggested 
the  proposed  Small  Grains  Crop 
Provisions  undergo  a  pilot  test  in  two  to 
three  county  groupings  located  in  (1)  a 
predominantly  spring  wheat  only  area, 
(2)  a  winter  wheat  only  area,  and  (3)  an 
area  having  significant  acreage  of  both 
winter  and  spring  wheat.  The  comments 
stated  that  this  approach  would  avoid 
undue  risk  of  adverse  effects  to  a  wheat 
program  currently  working  well  for 
thousands  of  policyholders.  An 
additional  comment  recommended  that 
the  proposal  be  tabled  for  further  study 
and  discussion  to  give  all  parties 
sufficient  time  to  adequately  assess  the 
effects  of  the  proposed  changes. 

Response:  The  Small  Grains  Crop 
Provisions  permit  farmers  to  choose  the 
same  or  nearly  the  same  coverage  as 
ciurrently  offered.  FCIC  does  not 
anticipate  significant  problems  with  the 
proposed  provisions,  and  sees  no  need 
-to  create  a  pilot  program  to  test 
effectiveness. 

Comment:  Two  comments 
recommended  that  the  term  "initially 
planted"  be  defined  for  the  purposes  of 
unit  division.  Current  forming  practices 
are  such  that  more  than  one  use/ 
interpretation  of  this  term  is  possible. 
Another  comment  recommended  that 


"initially  planted"  be  defined  as  "the 
first  occurrence  of  planting  the  crop  to 
the  acreage  for  the  crop  year". 

Response:  FQC  agrees  that  the  term 
"initially  planted"  should  be  defined 
and  has  done  so. 

Comment:  One  comment  stated  that 
the  definition  of  "practical  to  replant" 
contained  in  the  Common  Crop 
Insurance  Policy  conflicts  with  the 
Small  Grains  Crop  Provisions.  The 
Common  Crop  Insurance  Policy 
indicates  it  is  practical  to  replant  until 
20  days  after  the  final  planting  date.  The 
Small  Grains  Crop  Provisions  indicate 
that  any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date 
must  be  replanted  unless  FQC  agrees 
that  replanting  is  not  practical.  It  was 
recommended  that  a  definition  of 
"practical  to  replant"  be  added  to  the 
Small  Grains  Crop  Provisions  that  will 
override  the  definition  contained  in  the 
Common  Crop  Insurance  Policy. 

Response:  The  comment  misapplies 
the  definition  of  "practical  to  replant" 
in  the  Common  Policy.  That  pohcy  does 
not  indicate  that  it  is  practical  to  replant 
until  20  days  after  the  final  planting 
date  but.  to  the  contrary,  states  tbat  it  is 
not  practical  to  replant  after  that  date. 
The  provisions  do  not  conflict.  A  new 
definition  has  not  been  added  due  to 
this  comment.  However,  a  new 
definition  has  been  added  that  is 
compatible  with  the  new  25  day  late 
planting  period. 

Comment:  One  comment  noted  that 
the  definition  of  "swathed"  indicates 
that  a  wheat  crop  that  has  been  cut  but 
not  placed  in  windrows  is  considered 
"swathed."  The  comment  suggested 
rewording  the  definition  to  require  that 
the  crop  be  placed  in  a  windrow. 

Response:  FQC  agrees  with  the 
comment  and  has  appropriately 
modified  the  definition. 

Comment:  One  comment  stated  that 
the  wording  in  the  unit  division  section 
has  significantly  changed  as  has  the  unit 
division  wording  in  the  "draft"  1994 
Crop  Insurance  Handbook  (OH).  The 
comment  recommended  corresponding 
policy  language  with  that  in  the  OH. 

Response:  Language  contained  in  the 
Crop  Insurance  Handbook  is 
interpretive  and  procediual  in  nature. 
The  Crop  Insurance  Handbook  details 
unit  division  for  various  crops,  and  is 
intended  for  use  by  insurers  and  their 
agents  to  interpret  the  crop  provisions. 
In  the  event  of  conflict  the  provisions 
control.  The  Small  Grains  Crop 
Provisions  outline  the  unit  structure  for 
small  grains  in  a  concise  manner  and 
are  controlling. 

Comment:  One  comment  disagreed 
with  requiring  insureds  to  fiimish 
records  for  eaich  optional  unit  for  at  least 


the  last  crop  year  the  unit  was  planted. 
According  to  current  procedure,  "in 
order  for  optional  units  to  apply,  the 
insured  must  have  provided  production 
reports  for  the  most  recent  year  in  the 
base  period  which  support  the  optional 
units  proposed  by  the  insured."  The 
comment  asserts  that  unless  all  optional 
units  are  planted  every  year,  the  new 
policy  could  require  an  insured  to 
furnish  records  for  several  years  to 
quahfy  for  optional  units.  This  places  an 
increased  burden  on  all  producers, 
particularly  on  those  practicing  crop 
rotation.  The  comment  recommended 
revising  the  provision  to  "You  must 
have  verifiable  records  of  production  for 
at  least  the  last  crop  year  used  to 
determine  your  production  guarantee." 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  with  language  similar 4o  that 
recommended. 

Comment:  A  comment  inquired  if  the 
process  of  raising  the  planter  for  a  few 
feet  and  then  resuming  planting,  or 
leaving  a  space  unplanted  is  sufficient 
for  a  "clear  and  discernible  break  in  the 
planting  pattern".  The  comment 
suggested  further  clarification  of  the 
term,  "clear  and  discernible  break  in  the 
planting  pattern". 

Response:  Requirements  for  separate 
units  have  been  met  if  the  break  in  the 
planting  pattern  is  adequate  to  allow 
measurement  of  individual  insurance 
units,  and  allow  separate  harvest  of  the 
units.  The  terms  are  self  explanatory. 
Whether  a  break  exists  depends  on 
whether  these  functions  can  occur.  No 
changes  in  pohcy  language  are  needed 
to  clarify  boundary  requirements. 

Comment:  Four  comments  supported 
initially  planted  spring  wheat  being 
treated  as  a  separate  unit.  Each 
comment  also  indicated  that  there 
should  not  be  a  mandatory  replant 
provision  for  damaged  winter  wheat. 
One  of  the  four  comments  indicated  that 
any  premium  iiuaease  caused  by  the 
separate  optional  units  for  spring  and   - 
winter  wheat  should  be  minimal. 

Response:  Separate  optional  units  for 
initially  planted  winter  and  spring 
wheat  are  allowed  by  this  regulation, 
although  farmers  who  elect  this  choice 
will  forgo  the  premium  discount  for 
maintaining  a  single  unit.  These  terms 
are  consistent  with  those  terms  given  to 
a  producer  who  elects  to  plant  spring 
and  winter  wheat  into  separate  sections. 

The  Wheat  Winter  Coverage 
Endorsement  provides  optional 
coverage  for  those  growers  who  may  not 
wish  to  replant  damaged  winter  wheat. 
However,  the  Basic  Policy  requires  that 
crops  damaged  prior  to  the  final 
planting  date  be  replanted  when 
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practical.  This  requirement  helps  FQC 
maintain  lower  premium  rates. 

Comment:  Some  comments  were  in 
disagreement  with  the  provision 
allowing  insureds  to  select  optional 
imits  forinitially  planted  winter  wheat 
and  initially  planted  spring  wheat  for 
the  following  reasons: 

a.  Currently,  production  from  winter 
wheat  acreage  often  off-sets  losses  on 
spring  wheat  acreage.  Allowing  optional 
imits  by  type  can  only  increase  the  loss 
ratio  in  those  areas  where  both  winter 
and  spring  types  wheat  are  planted  and 
insured.  To  increase  risk  exposure  by 
allowing  winter  and  spring  wheat  units 
when  other  changes  are  concurrently 
being  implemented  in  the  program  to 
decrease  the  loss  ratio  seems  to  create  a 
conflict. 

b.  There  is  no  appreciable  difference 
in  harvesting  and  marketing  the  soft 
white  winter  wheat  and  the  soft  white 
spring  wheat  grown  in  the  northwest. 
Although  a  yield  difference  does  exist 
between  the  two  types  of  wheat,  yield 
differences  also  exist  for  many  other 
crop  practices  and  types  not  allowed 
separate  optional  units. 

c  If  optional  units  are  allowed  by 
type,  a  significant  increase  in  losses 
could  result.  According  to  information 
from  some  member  companies  who 
have  analyzed  prior  year  losses  by  type, 
loss  ratios  for  wheat  would  have  been 
substantially  higher  if  winter  and  spring 
wheat  could  have  been  insured  as  a 
separate  optional  units. 

d.  One  organization  had  not  received 
any  requests  for  optional  units  by  type 
from  companies,  agents,  or  insureds, 
and  therefore  did  not  see  the  need  for 
the  provision. 

Other  comments  provided  the 
following  observations  and  inquiries: 

a.  Will  the  cost  of  the  options  in 
provisions  governing  Unit  Division  be 
prohibitive? 

b.  Production  of  spring  wheat  and 
winter  wheat  is  commingled  more  often 
than  not. 

c.  Allowing  winter  and  spring 
optional  units  may  significantly 
increase  risk.  FQC  should  analyze 
winter  and  spring  statistics  to  determine 
if  an  additional  rate  should  be  charged. 

d.  The  provision  allowing  optional 
units  for  initially  planted  Winter  Wheat 
and  initially  planted  Spring  Wheat  will 
permit  growers  who  have  insufficient 
acreage  to  plant  in  separate  sections  and 
declare  separate  optional  units.  Large 
producers  will  also  be  able  to  declare 
separate  optional  units,  and  the  net 
effect  will  increase  the  number  of  wheat 
units.  This  may  have  a  negative  effect 
on  FQC's  loss  ratio.  The  provision  will 
also  increase  the  paperwork  burden  of 
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;es  or  adjustments  to  the 
should  be  sensitive  to  rating 
and  reduction  of  excess  of  loss 
Some  of  the  provisions  of  the 
progra  n  contradict  these  goals.  For 
instam  :e,  analyses  by  companies  and 
indust  7  trade  associations  do  not 

the  notion  that  no  additional 
required  for  optional  units  by 
proposed,  optional  units  by 
only  be  justified  as  a  marketing 
some  areas  of  the  country. 
Resjfonse:  Separate  units  for  winter 
SI  ring  wheat  have  been  requested 
gro  ver  groups  in  Washington,  Idaho, 
)gon.  FCIC  agrees  that  farmers 
have  the  opportimity  to 
desigi^te  initially  planted  spring  and 
wheat  as  separate  optional  units 
they  are  planted  several  months 
(  nd  are  normally  harvested 
pars  tely.  FQC  also  agrees  that  soft 
wheat  types  may  be  marketed 
T.  However,  there  are  substantial 
•enalties  for  commingling 
produ  ::tion  of  spring  and  winter  wheat 
types. 

has  analyzed  types  of  wheat 
reportbd  by  unit  for  the  states  in  which 

\  rinter  and  spring  types  are 
insure  d.  An  average  of  only  7  percent  of 
units  in  these  states  reported  both 
and  spring  types  within  the  same 
he  majority,  or  93  percent  of  all 
reported  only  a  single  type  within 
.  These  results  suggest  that  most 
farmeh  already  manage  their  land  in  a 
mann  !r  that  permits  them  to  put  the 
v^rinte '  and  spring  types  into  separate 
optioi  al  units.  This  is  accomplished  by 
planti  ig  the  types  within  different 

defined  sections  of  land.  Thus, 
>elieves  that  the  potential  for 
in  the  number  of  optional 
s  not  substantial.  Most  fanners 
ve  enough  land  and  who  wish  to 
designate  separate  optional  units 
alreac  y  do  so. 

who  designate  separate 
optional  units  by  type  within  the  same 
will  forgo  the  premium  discount 
currently  allowed  if  a  basic  unit 
separated  into  optional  units, 
farmers  who  elect  to  designate 
jy  type  of  wheat  within  the 
will  pay  more  premium  than  a 
farm^  who  elects  to  retain  all  acreage 
with  ill  a  basic  unit. 

comments  concerning  additional 
paperwork  are  overstated.  Farmers 
alrea(  y  are  required  to  report  separately 
a  :reage  planted  to  the  spring  and 
types  within  section  because 
diffe^nt  premium  rates,  insurance 
guara  ntees,  or  both,  apply  to  such 
acrea  >e.  The  only  difference  in  the 
acrea  ;e  report  under  the  new  provision 


\a\ 


is  that  two  distinct  unit  numbers  will  be 
used  by  the  insurer  rather  than  one  as 
at  present.  Farmers  will  be  required  to 
report  the  production  of  the  two  types 
separately,  which  they  already  may  do 
in  many  cases.  FQC  cannot  estimate  the 
number  of  cases  in  which  a  new  report 
may  be  required.  The  former  wheat 
endorsement  required  only  that  insured ' 
persons  report  the  total  prtnluction  of  all 
the  insurable  crop  produced  on  the  unit. 
If  a  farmer  elects  to  report  only  total 
production  under  the  present 
arrangements,  the  accuracy  of  the 
guarantees  for  the  types  is  reduced 
because  the  insurer  must  allocate  the 
production  in  some  manner  to  establish 
a  guarantee  by  type.  If  farmers  who  now 
report  the  combined  production  of  the 
two  types  within  section  do  designate 
separate  optional  units,  the  change  may 
enhance  the  precision  of  guarantees  for 
the  separate  types,  thereby  benefiting 
the  insurer.  If  the  farmer  already  reports 
production  of  the  two  types  separately, 
there  will  be  no  change  in  the 
paperwork  required. 

Insured  persons  who  wish  to  take 
advantage  of  the  opportimity  to 
designate  separate  optional  imits  within 
a  section  must  comply  with  all  other 
requirements  for  unit  division.  Thus,  if 
a  producer  commingles  production  of 
the  winter  and  spring  types,  separate 
optional  units  may  not  be  elected.  If  a 
producer  plants  spring  wheat  into  a 
failed  winter  stand,  separate  optional 
units  may  not  be  elected.  If  planting 
patterns  do  not  permit  separate 
identification  of  the  acreage,  optional 
units  may  not  be  elected.  If  a  producer 
wishes  to  reduce  the  premium  paid  for 
the  insurance,  he  or  she  can  elect  to 
retain  all  the  acreage  in  a  basic  unit.  The 
new  provisions  do  not  mandate  separate 
optional  units. 

Finally,  much  of  the  research  about 
units  referenced  in  the  comments  relates 
to  size  of  acreage,  not  specifically  to 
unit  division.  Results  of  such  research 
suggests  that  small  farmers  should  pay 
higher  premiums  than  large  farmers 
because  small  acreage  may  have  higher 
losses  on  average.  Although  the  issues  is 
related,  FQC  believes  that  the  issues 
should  be  treated  separately.  If  it  is 
ultimately  demonstrated  that  small 
acreage  should  be  subject  to  a  surcharge 
due  to  actuarial  considerations,  the 
surcharge  should  be  assessed  against 
small  acreage  regardless  of  whether 
these  result  from  small  fanning 
operations  or  from  unit  division. 

In  summary.  FQC  does  not  find  these 
comments  persuasive. 

Comment:  One  comment  took  issue 
with  winter  wheat  vs.  spring  wheat 
Transitional  Yields  (T-yields)  and 
factors  in  many  Pacific  Northwest 
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counties.  The  comment  suggested  that 
the  uncoupling  of  winter  wheat  and 
spring  wheat  into  separate  units  be 

!>receded  by  a  major  rework  of  T-yield 
actors  to  prevent  potential  over- 
payments on  spring  wheat  units. 

Response:  FQC  agrees  that  T-yields 
should  reflect  any  significant 
differences  in  yields.  Evaluations  will 
be  performed  and  any  necessary 
changes  will  be  made  as  soon  as 
practicable.  However,  those  changes 
will  not  require  a  change  in  this  rule. 

Comment:  The  last  paragraph  under 
section  2.  (Unit  Division)  indicates  that 
optional  units  not  in  compliance  with 
the  provisions  of  the  section  will  be 
combined  into  the  basic  unit  from 
which  they  were  formed.  A  comment 
suggested  that  this  language  be  clarified 
to  separate  this  combination  from  that 
which  occurs  at  loss  time  if  production 
is  conuningled  between  optional  units. 
The  comment  recommended  the 
following  language:  "If  you  do  not 
comply  fully  with  these  conditions,  we 
will  combine  all  optional  units  which 
are  not  established  in  compliance  with 
this  section  into  the  basic  unit  from 
which  they  were  formed." 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  as  recommended. 

Comment:  One  comment  suggested 
that  Harding  and  Perkins  counties. 
South  Dakota,  be  added  to  the  list  of 
wheat  counties  that  have  an  April  15 
cancellation  and  termination  date. 
Statistics  indicate  that  over  80  percent 
of  the  wheat  in  these  counties  is 
initially  planted  spring  wheat.  In  order 
to  maintain  the  line  of  counties  which 
separates  the  April  15  counties  from 
counties  with  earlier  dates,  Harding  and 
Perkins  counties  should  be  listed  with 
the  other  South  Dakota  counties  with 
the  April  15  date. 

Response:  FQC  agrees  with  the 
comment  and  has  modified  the 
provision  as  recommended. 

Comment:  Four  comments  agreed 
with  changing  the  wheat  sales  closing 
and  cancellation  dates  for  Idaho, 
Oregon,  and  Washington  from  October 
31,  to  September  30.  However,  they 
recommended  the  dates  not  be  changed 
until  the  1995  crop  year  due  to  the  late 
publication  of  the  proposed  rule.  One  of 
the  four  comments  indicated  the  change 
would  cause  the  production  reporting 
date  to  occur  at  an  earUer  date.  In  some 
areas  of  the  Northwest,  harvest  may  not 
be  completed  by  that  new  production 
reporting  date. 

Response:  The  effective  date  of  these 
regulations  has  been  postponed  until 
the  1995  crop  year,  therefore,  the  wheat 
sales  closing  and  cancellation  dates  for 
Idaho,  Oregon,  and  Washington  from 


October  31  to  September  30  has  been 
postponed  to  1995.  FQC  will  take 
action  to  change  the  production 
reporting  date  if  problems  occur. 

Comment:  One  comment  stated  that 
the  change  of  the  wheat  sales  closing 
and  cancellation  dates  from  October  31 
to  September  30  for  Idaho.  Oregon,  and 
Washington  is  Cavorable  and  inquired  as 
to  the  reason  that  Nevada  and  Utah 
remain  at  the  10/31  date. 

Response:  FQC  changed  the  sales 
closing  and  cancellation  in  Idaho, 
Oregon,  and  Washington  due  to  an 
allegation  that  the  previous  dates  posed 
a  potential  for  adverse  selection.  FQC 
has  not  received  any  comments  or 
recommendations  regarding  the  dates  in 
Nevada  or  Utah.  It  is  FQC's  intent  to 
allow  the  maximum  sales  period 
possible  as  long  as  program  integrity  is 
not  compromised.  FQC  will  not  change 
the  proposed  rule. 

Comment:  A  conunent  recommended 
that  the  cancellation  and  termination 
dates  be  changed  from  April  15  to 
February  28  for  barley  and  oats  in  all 
Pacific  Northwest  states. 

Response:  FQC  plans  an  overall 
assessment  of  program  dates  for  all 
crops.  The  recommendation  will  be 
considered  in  that  review. 

Comment:  A  comment  recommended 
moving  the  cancellation  and 
termination  dates  from  the  Crop 
Provisions  to  the  Special  Provisions. 
The  comment  suggested  that  any 
information  specific  to  a  state,  county  or 
group  of  counties  be  located  in  the 
Special  Provisions  where  the 
appropriate  parties  have  access  to  it. 

Response:  These  dates  must  remain  in 
the  Common  Crop  Insurance  Policy  due 
to  the  reauirements  of  §  457.8.  However. 
FQC  will  consider  also  placing  them  in 
the  Special  Provisions. 

Comment:  One  comment  stated  that 
as  proposed,  policy  language  in 
subsection  6.(a)  could  lead  the  reader  to 
believe  that  the  insured  has  the  option 
of  insuring  only  a  portion  of  their 
insurable  acreage. 

Response:  FQC  agrees  that  this 
language  should  be  clarified.  The 
provision  has  been  modified  to  indicate 
the  crop  insured  is  each  small  grain  the 
producer  elects  to  insure,  that  is  grown 
in  the  county  on  insurable  acreage,  and 
for  which  premium  rates  are  provided 
by  the  actuarial  table. 

Comment:  One  comment 
recommended  requiring  that  requests 
for  written  agreements  be  received  by 
FQC  within  15  days  of  the  acreage 
reporting  date  and  that  the  requirement 
be  added  to  section  6.  Insured  Crop. 

Response:  The  Crop  Insurance 
Handbook  now  indicates  that  these 
types  of  written  agreements  must  be 


sent  to  FQC  and  be  postmarked  no  later 
than  15  days  after  the  acreage  reporting 
date.  Since  reinsured  insurance 
contracts  are  between  the  reinsured 
company  and  the  insured,  the'contract 
should  not  contain  obligations  that  exist 
between  FQC  and  the  reinsured 
company.  Therefore,  language 
indicating  that  requests  must  be 
received  by  FQC  within  15  days  of  the 
acreage  reporting  date  will  not  be 
included  in  the  crop  provisions. 

Comment:  Three  comments  were 
received  regarding  the  provision  that 
allows  the  insured  to  designate  wheat 
acreage  that  will  be  destroyed  before 
harvest  as  uninsurable  acreage,  or 
acreage  eligible  for  a  reduced  premium 
rate.  The  comments  suggested  that 
applicability  of  the  provisions  not  be 
limited  to  wheat,  and  that  the  reduced 
premium  rate  should  only  be  provided 
in  counties  where  early  destruction  of 
crops  has  been  a  problem. 

Response:  FQC  agrees  that 
appUcability  of  the  provisions  should 
not  be  limited  to  wheat.  Only  acreage 
intended  to  be  harvested  for  grain 
qualifies  as  an  insurable  crop. 
Therefore,  if  it  is  knovs  n  at  the  acreage 
reporting  date  that  the  acreage  will  be 
destroyed,  it  is  not  insurable.  The 
provision  that  allows  an  insured  to 
designate  only  wheat  acreage  as 
uninsurable  acreage  has  b^n  changed 
to  apply  to  all  covered  crops.  The 
provision  that  provides  for  a  reduced 
premium  rate  if  acreage  Is  destroyed  by 
a  certain  date,  has  been  changed  so  that 
it  applies  only  in  those  counties  for 
whidi  such  a  reduced  rate  is  included 
on  the  actuarial  table.  This  change  will 
allow  FQC  to  provide  a    short  rate" 
only  in  areas  where  small  grain  crops 
are  most  commonly  used  for  multiple 
purposes,  e.g.,  grazing  and  harvest  for 
grain. 

Comment:  One  comment  questioned 
the  benefit  of  using  the  under-reprarted 
premium  factor  as  opposed  to  current 
procedure  whereby  production  from 
unreported  acreage  is  counted  against 
the  guarantee  for  reported  acreage,  or 
the  acreage  report  is  revised  if  acreage 
is  over-reported. 

Response:  Current  procedure  is  not 
altered  if  under-reported  acreage  is  the 
only  problem.  The  under-reported 
premium  factor  reduces  the  guarantee 
when  share,  practice,  type,  or  other 
material  information  is  under-reported. 

Comment:  One  comment  noted  that  it 
is  extremely  important  that  shifting 
liability  procedure  be  reinstated. 
Acreage  is  reported  by  unit  and  the 
insurance  company  requires  the  insured 
to  indicate  on  the  acreage  report  the 
acreage  he  plans  to  destroy,  nowever, 
insureds  often  do  not  know  at  acreage 
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report  time  exactly  which  acres  will  be 
destroyed.  Therefore,  the  company  is 
asking  for  information  that  is  often 
unknown  at  the  time  the  acreage  report 
is  filed.  Shifting  liability  procedure  is  an 
equitable  method  of  addressing  the 
situation. 

Response:  If  an  insured  indicates  that 
acreage  Mrill  be  destroyed  and  then  does 
not  destroy  the  acreage,  \ite  unit  will  be 
subject  to  the  under-reporting 
provisions  of  subsection  6.(f)  of  the 
Common  Crop  Insurance  Policy 
(§457.8). 

Comment;  Two  comments  indicated 
that  the  wheat  provision  will  allow  any 
insured  producer  whose  wheat  sustains 
early  damage  to  destroy  any  remaining 
wheat,  pay  a  reduced  premium  rate,  and 
receive  a  foil  indemnity.  The  comments 
suggested  that  the  provision  should  be 
changed  to  prohibit  this  practice,  and  to 
require  the  insured  to  notify  the  insurer 
prior  to  destroying  any  insured  wheat. 

Response:  FQC  agrees  that  the 
reduced  premium  should  apply  only 
when  there  is  no  insurable  damage. 
FQC  also  agrees  that  the  insured  should 
notify  the  insurer  prior  to  and  after 
destruction  of  any  acreage  of  the  insured 
crop.  This  notification  will  allow  the 
insurer  to  make  any  necessary 
inspections  and  adjustments  to  the 
Acreage  Report.  The  provision  has  been 
revised  accordingly. 

Conunent:  Two  comments  imficated 
that  the  provisions  for  destrt^red  acreage 
are  difficuh  to  assess  without  seeing  the 
proposed  prorata  premium  charges,  or 
the  deadlines  whidi  will  be  designated 
in  the  Special  Provisions.  The 
commaits  asked  if  the  expense 
reimbursement  to  reinsured  companies 
for  acreage  destroyed  by  the  deadline  in 
the  Special  Provisions  would  be 
calculated  using  the  total  premium  or 
the  reduced  premiimi. 

i?esponse;  Premium  rates  for 
destroyed  acreage  will  vary  in 
accordance  with  the  probability  of  loss 
in  individual  geographic  areas.  If 
insurable  damage  occurs  prior  to  the 
crop  being  destroyed  by  the  grower,  the 
loss  will  be  processed  in  the  normal 
manner  and  100  percent  of  the  premium 
will  be  due.  Expense  reimbursement 
will  also  be  calculated  on  this  basis.  If 
the  insured  destT03rs  the  acreage  by  the 
date  designated  in  the  Special 
Provisions  and  does  not  claim  insurable 
damage  on  such  acreage,  the  reduced 
rate  will  be  used  to  determine  the 
premium  and  the  reduced  premium  will 
be  used  to  determine  the  expense 
reimbursement. 

Comment:  One  comment 
recommended  that  if  the  terms  of  the 
Late  Planting  Agreement  Option  are 
added  to  the  Small  Grains  Policy,  an 


optic  n  should  be«llowed  for  insureds  to 
decli  ae  this  covwege.  The  comment 
supp  Qrted  giving  insureds  the 
oppo  rtunity  to  make  a  management 
deci]  ion  on  whether  their  late  planted 
acret  ge  has  coverage. 

Ae  jponse:  Provisions  for  late  planting 
cove  age  have  been  added  to  these 
prov  sions  in  order  to  provide  more 
com  tlete  coverage  for  insureds.  If 
insu  eds  are  allowed  to  opt  out  of  the 
cove  "age  it  may  result  in  adverse 
sele<  tion  against  the  insurer.  When 
agroi  tomic  conditions  are  good  many 
insu  eds  would  tend  to  opt  out  of  the 
coverage,  but  if  growing  conditions  are 
poor ,  insureds  would  tend  to  keep  the 
cove  rage. 

Cc  mment:  One  comment  inquired 
abou  t  the  lack  of  availability  of  the  late 
planting  option  for  late  planted  winter 
whe  It.  The  comment  pointed  out  that 
the  4  ption  is  available  for  both  fall  and 
spri  %  planted  barley,  and  suggested 
that  t  be  available  for  winter  wheat. 

Ri  sponse:  FCIC  has  received 
com  nents  indicating  that  the  wheat 
fina  planting  dates  are  now  set  as  late 
as  iris  normally  practical  to  plant  The 
additional  planting  i>eriod  allowed  by 
the  Late  Planting  Agreement  Option 
(LP^)  permits  planting  too  lale  in  the 
to  expect  production  equal  to  or  in 
>s  of  the  insurance  guarantee 
|ided  by  the  Option.  Although 
cov(  rage  similar  to  that  provided  by  the 
cun  ent  LPAO  will  no  louger  be 
avalable,  coverage  for  winter  wheat 
plamed  after  the  fiinal  planting  date  will 
be  available  imder  the  prevented 
planting  provisions  (section  12).  FQC 
ived  no  comments  opposed  to 
>ving  the  LPAO  for  winter  wheat. 
tmment:  One  comment 
recommended  ch^iging  the  wording  in 
subjection  6.(d)  to:  "If  you  do  not  select 
onejof  the  options  for  aitemate  coverage, 
I  agree  that  in  counties  for  which  the 
iaJ  provisions  designate  both  a  fall 
plantii^  date  and  a  spring  final 
tting  date,  any  damage  to  fall 
ited  whett  which  occurs  betwerai 
'all  final  planting  dMe  and  the 
spring  final  planting  date  due  to  any 
cau  >e  is  Bot  insured." 

I  esponse:  Subsection  64d) 
(rex  umbsed  as  6.(c)  in  this  final  rule) 
is  L  itrauled  solely  to  inform  the  insured 
of  t  le  availability  of  the  Wheat  Winter 
Co^  erage  Endorsiaatent.  Section  7 
(In]  urance  Period)  clearly  indicates  the 
cov  erage  limitations  for  foil  planned 
wh  iat  in  counties  with  both  fall  and 
spr  ng  final  planting  dates.  Additional 
Ian  >uage  in  subsection  64<1)  is  not 
nee  essary. 

C  omment:  A  comment  suggested  that 
FCic  provide  a  deadline  for  selecting 


Option  A  or  B  under  the  Winter 
Coverage  Option. 

Response:  The  sales  closing  date  will 
be  the  last  date  an  insured  can  select 
either  Option  A  w  B  imder  the  Winter 
Coverage  Option.  FCIC  agrees  that  the 
Option  should  indicate  this  date  and 
has  revised  it  accordingly. 

Comment:  One  comment  stated  that  if 
wheat  insurance  attadies  at  different 
times  depending  on  which  style  of 
insurance  a  grower  has  purdiased,  it 
will  lead  to  administrative  problems. 
The  comment  suggested  that  insurance 
on  wheat  attach  on  the  day  the  acreage 
is  planted  or  the  date  the  application  is 
accepted — whichever  is  later. 

Response:  The  insurance  provisitms 
attach  on  the  later  of  the  date  the 
application  is  accepted  or  the  date  the 
crop  is  planted.  This  does  not  vary 
ba^d  on  the  insurance  options  diosen 
by  the  insured. 

Comment:  One  comment  indicated 
concern  that  the  replant  provision  could 
be  interpreted  to  mean  that  a  crop  that 
had  sustained  1%  damage  before  the 
final  planting  date  must  be  replanted. 
The  comment  recommended  "damage" 
be  defined  to  mean  damaged  to  the 
extent  that  the  crop  will  not  be  further 
cared  for,  will  not  be  harvested,  or  will 
be  abandoned. 

Response:  FQC  agrees  that  the 
amount  of  damage  should  be  clarified. 
Language  has  been  added  clarifying  that 
any  acreage  damaged  to  the  extent  that 
growers  in  the  area  would  not  forther 
care  for  the  crop  must  be  replanted 
imless  replanting  is  not  practical.  The 
same  change  has  been  made  to  similar 
provisions  for  barley  and  wheat  acreage 
(subparagraphs  7.(aH2)(ii),  7.(aK2)(iii), 
and  7.(a)(2Kiv)). 

Comment:  One  comment  stated  that 
clarification  is  needed  regarding  the 
definition  of  "tactical  to  replant." 

Response:  FCIC  agrees  witn  the 
comment  and  has  clarified  the 
definition.  The  new  definition  clarifies 
that  it  is  practical  to  replant  if  it  is  "our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  factors, 
including  but  not  limited  to  moisture 
availability,  condition  of  the  field,  time 
to  crop  maturity,  etc..  that  a  replanting 
of  the  insured  crop  will  attain  maturity 
in  the  remainder  of  the  crop  year." 

Comment:  A  comment  inquired  as  to 
the  practicality  of  replanting  wheat 
befcm  the  fall  planting  date. 

Response:  Replanting  wheat  before 
the  fall  final  planting  date  is  considered 
practical  if  certain  conditions  are  met. 

Cmnment:  Three  comments  suggested 
that  coverage  limitations  applicable  to 
winter  wheat  also  apply  to  winter 
barley.  One  of  the  comments  also 
inquired  if  the  requirement  that  a 
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written  request  be  made  to  insure  fall 
planted  wheat  in  counties  with  only  a 
spring  final  planting  date  would  result 
in  extra  paperwork. 

Response:  FQC  agrees  that  the 
limitations  that  apply  to  wheat  should 
also  apply  to  barley.  The  provisions 
have  been  modified  accordingly.  A 
written  request  to  insure  the  fall  planted 
acreage  will  serve  to  notify  the  insurer 
that  a  crop  inspection  is  necessary  in 
the  spring  to  determine  whether  or  not 
an  adequate  stand.exists  in  the  spring. 

Comment:  One  comment  noted  that 
the  provisions  of  section  7  specifically 
state  that  spring  wheat  damaged  prior  to 
the  spring  final  planting  date  must  be 
reseeded.  The  comment  recommended 
that  specific  wording  be  added  to  state 
that  damaged  fall  wheat  must  be 
reseeded  prior  to  the  fall  final  planting 
date  and  that  no  replanting  payment 
apphes. 

Response:  FQC  agrees  that  this 
clarification  should  be  made.  The 
provisions  have  been  modified  to  state 
that  any  acreage  damaged  prior  to  the 
fall  final  planting  date  must  be 
replanted  to  winter  wheat  unless  FCIC 
agrees  it  is  not  practical.  Paragraph 
9.(a)(4)  clearly  indicates  that  a 
replanting  payment  for  damage 
occtuTing  prior  to  the  fall  final  planting 
date  is  not  allowed.  Therefore,  language 
regarding  replanting  payments  was  not 
added. 

Comment:  The  following  questions 
regarding  winter  wheat  were  submitted: 

a.  When  winter  wheat  is  planted  in  a 
county  that  has  only  a  spring  final 
planting  date,  will  the  winter  wheat  be 
insured  using  the  spring  wheat  yield  or 
will  the  RSO  set  a  winter  wheat  yield  on 
the  written  agreement? 

b.  Will  the  winter  wheat  production 
be  considered  spring  wheat  for  APH 
purposes  or  must  winter  wheat  APH 
yield  be  estabUshed? 

c  What  production  guarantee  is  used 
to  determine  if  the  winter  wheat  has  an 
adequate  stand? 

Response:  The  provision  that  applies 
to  these  questions  is  unchanged  from 
the  present  wheat  endorsement. 
Actuarial  tables  for  the  counties  in 
question  do  not  designate  a  wheat  type. 
When  a  type  is  not  designated,  the 
guarantee  is  based  on  wheat  production 
without  regard  to  the  type.  This 
guarantee  is  used  for  APH  purposes  and 
is  also  used  to  determine  whether  or  not 
an  adequate  stand  exists. 

Comment:  For  winter  wheat  in 
counties  that  only  have  a  spring  final 
planting  date,  the  poUcy  states  that 
insurance  will  attach  on  the  earlier  of 
the  spring  final  planting  date  or  the  date 
the  insiirer  agrees  to  accept  the  acreage. 
The  policy  also  requires  insureds 
planting  winter  wheat  in  these  counties 


to  request  insurance  for  winter  planted 
wheat.  One  comment  suggested  that 
because  the  insurer  must  inspect  the 
crop  to  determine  if  an  adequate  stand 
exists,  insurance  should  attach  when 
the  insurer  agrees  to  accept  liability  (not 
on  the  spring  final  planting  date).  The 
comment  suggested  that  the  appUcable 
sentence  in  subparagraph  7.{a)(2)(v) 
should  be  revised  to  read  as  follows: 
"*  *  *  Insurance  will  attach  to  acreage 
having  an  adequate  stand  on  the  date  we 
agree  to  accept  the  acreage  for 
insurance." 

Response:  The  policy  language  was 
written  to  set  a  specific  date  by  which' 
the  insurer  must  accept  Uabihty.  The 
language  requires  insurers  to  inspect 
acreage  in  a  timely  manner  so  that  the 
insured  can  be  advised  about  the 
coverage  level  prior  to  the  spring  final 
planting  date.  No  changes  have  been 
made  in  the  provisions. 

Comment;  Under  the  winter  coverage 
endorsement,  FQC  is  giving  producers 
two  additional  coverage  options  for 
losses  on  winter  wheat  that  is  damaged 
prior  to  the  spring  final  planting  date.  A 
Montana  producer  expressed  concern 
that  the  new  provisions  may  change  the 
current  basic  winter  wheat  coverage  and 
premium  levels. 

Response:  The  basic  coverage  under 
the  wheat  provisions  is  similar  to  the 
existing  wheat  endorsement.  The 
changes  (primarily  replanting  payments 
in  certain  instances)  may  have  a  small 
impact  on  the  rate  charged  for  the  base 
coverage.  The  new  basic  poUcy  (without 
the  Wheat  Winter  Coverage 
Endorsement)  clearly  states  that  winter 
wheat  damaged  prior  to  the  spring  final 
planting  date  must  be  replanted  in 
counties  with  both  winter  and  spring 
final  planting  dates. 

Comment:  One  comment 
recommended  that  the  calendar  dates 
for  the  end  of  the  insurance  period  be 
moved  to  the  Special  Provisions.  The 
comment  also  indicated  that  it  is 
incorrect  to  state  that  the  end  of  the 
insurtince  period  is  "October  31 
follo'.ving  planting  in  all  other  states" 
because,  in  many  states,  the  crop  is 
planted  prior  to  October  31. 

Response:  FQC  agrees  that  language 
regarding  the  end  of  the  insxirance 
period  is  incorrect  and  has  made 
appropriate  corrections.  The  Common 
Crop  Insurance  Policy  (§  457.8),  to 
which  the  Small  Grains  Crop  Provisions 
attaches,  requires  that  the  calendar  date 
for  the  end  of  the  insurance  period  be 
indicated  in  the  crop  provisions.  FQC 
will  consider  placing  this  date  in  the 
Special  Provisions  at  a  later  date. 

Comment:  One  comment  expressed 
concern  that  the  provisions  pertaining 
to  sufficient  or  improper  appUcation  of 


insect  or  disease  control  measures  could 
lead  FQC  towards  micro-management. 
The  comment  also  indicated  that  an 
over-zealous  appraiser  could  unjustly 
claim  that  a  producer  did  not  use  the 
right  timing,  kind  of  pesticide,  or  the 
equipment  for  application. 

Response:  Language  indicates  that 
crop  damage  caused  by  insects  or 
disease  is  covered  unless  the  damage  is 
due  to  insufficient  or  improper 
appUcation  of  control  measures.  It  has 
always  been  the  loss  adjuster's 
responsibility  to  determine  if  good 
farming  practices  are  carried  out  by  the 
producer.  This  responsibiUty  includes 
determining  if  cultural  practices 
necessary  to  control  insects  and  disease 
are  followed.  The  new  language  does 
not  change  current  loss  adjustment 
procedures,  or  give  loss  adjusters  the 
latitude  to  require  uiu?easonabIe  control 
measures.  The  language  is  intended  to 
clearly  advise  insureds  that  they  are 
expected  to  take  control  measures  that 
typically  would  be  used  in  the  area. 

Comment:  One  comment 
reconunended  adding  the  following 
language  under  failure  of  water  supply 
as  an  insured  cause  of  loss:  "(water 
source  and  means  for  supplying 
irrigation  water,  without  regard  to 
equipment  or  facihties).  This  includes 
the  water  source,  dams,  canals,  ditches, 
pipelines,  etc.,  necessary  to  supply 
water  for  movement  from  the  source  to 
the  acreage  but  does  not  include  any 
irrigation  equipment  or  facilities." 

Response:  Failure  of  the  irrigation 
water  supply  during  the  insurance 
period  is  a  covered  cause  of  loss.  The 
"supply"  includes  several  items  not 
included  in  the  recommendation,  e.g., 
aquifers,  precipitation,  etc.  Also  covered 
are  off-farm  irrigation  facihties  and 
equipment  used  by  water  regulators  and 
suppliers.  The  recommended  language 
would  not  provide  coverage  when  such 
facilities  failed.  Language  in  the 
proposed  rule  will  remain  unchanged. 

Comment:  One  comment  inquired  if 
the  provision  concerning  wheat  replant 
payments  includes  replant  payments  for 
winter  wheat  as  well  as  spring  wheat. 

Response:  The  provisions  provide  a 
replant  payment  for  winter  wheat  in 
counties  with  both  a  fall  and  spring 
final  planting  date,  only  if  the  winter 
wheat  is  damaged  after  the  fall  final 
planting  date.  A  replant  payment  is  also 
provided  to  replant  spring  wheat  in 
counties  with  a  spring  final  planting 
date. 

Comment:  Five  comments  were 
received  opposing  paying  replant 
pajrments  for  wheat.  The  comments 
stated  that:  (a)  Insureds  have  not 
requested  replant  pajraeuts  for  spring 
wheat;  (b)  insureds  are  currently 
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replanting  ot  "sweetening"  stands  at 
their  own  minimal  expense;  (c)  replant 
payments  for  spring  wheat  will  not 
reduce  indemnity  payments  because 
insureds  already  repUnt  at  their  own 
expense:  (d)  the  cost  of  replanting  wheat 
is  much  less  than  other  spring  crops;  (e) 
unnecessary  increased  loss  adjustment 
expense  will  result;  (f)  if  FCIC  persists 
with  implement^on  of  this  proposal, 
provisions  addressing  these  increased 
expenses  should  be  made;  (g)  without  a 
commensurate  increase  in  rates,  adding 
a  replant  payment  has  the  net  efiect  of 
increasing  the  loss  ratio;  (h)  this 
provision  will  tremendously  impact  the 
loss  adjustment  expense;  (i)  the  replant 
provisions  are  extremely  hard  to  react  to 
on  a  timely  basis  and  very  expensive  to 
administer;  and  (j)  replants  on  row 
crops  are  normally  confined  to  smaller 
areas  with  fewer  miles  to  travel.  The 
same  is  not  applicable  to  other  small 
grains. 

Respcmse:  The  intended  effects  of 
replanting  payments  are  to:  (1)  Provide 
coverage  requested  by  wheat  growers; 
(2)  provide  reimbursement  to  insureds 
for  replanting  expenses;  (3)  reduce 
indemnities  by  encouraging 
replacem^it  of  damaged  or  destroyed 
crops;  and  (4)  provide  equity  among  the 
various  crops.  FQC  understar>ds  that 
administrative  costs  will  be  associated 
with  this  coverage,  however,  replant 
payments  are  a  loss  control  mechanism 
and  may  outweigh  any  additional 
administrative  costs.  Comments 
received  did  not  establish  hidings  that 
all  damaged  acreage  is  presently 
replanted  in  the  absence  of  a  paymfflit. 

Comment:  One  comment 
recommended  revising  language 
concerning  wheat  replant  payments  to 
specify  that  damage  must  be  due  to  an 
insun^le  cause  of  loss  in  order  for  a 
replay  payment  to  be  made. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  language 
accordingly. 

Comment:  The  provisions  require  that 
wheat  be  damaged  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  the  pnxluction 
guarantee  for  the  unit  to  qualify  for  a 
replant  payment  One  comment  stated 
that  these  provisions  conflict  with  the 
winter  coverage  options  because  the 
options  indicate  a  replant  payment  can 
be  made  on  a  portion  of  a  unit  The 
comment  recommended  diangiag  the 
language  to  allow  a  replant  payment  if 
the  remaining  stand  will  not  produce  at 
least  90  percent  of  the  production 
guarantee  for  the  acreage  as  opposed  to 
the  unit. 

Comment:  FdC  agrees  that  dianging 
the  language  as  recommended  makes 
replanting  payment  provisions 


consis  rait  between  the  Basic  Policy  and 
Wintei  Wheat  Coverage  Endorsnnent. 
Chang  »  have  been  made  accordingly. 

Con  ment:  The  i>rovisions  do  not 
incluc  a  any  limitaticMi  regarding  the 
date  ai  t  insHu«d  can  r^lant  and  be 
eligibn  for  a  replanting  payment.  One 
comm  snt  recommended  adding  a 
provis  on  requiring  that  acrreage  be 
replan  ted  vtrithin  25  days  after  the 
spring  final  planting  date  to  remain 
eligible  for  a  replant  payment.  The 
comm  jnt  also  recommended  clarifying 
if  "sw  setening"  is  considered 
replar  ting. 

Res  tonse:  FQC  agrees  that  replanting 
shouli  take  place  within  25  days  after 
the  sp  ing  final  planting  date  and  has 
addec  appropriate  language.  The 
provi!  ion  has  been  changed  to  indicate 
that  p  anting  new  seed  into  an  existing 
damaj  ed  stand  at  a  reduced  seeding  rate 
will  n  )t  be  considered  replanting. 

Cor  wnent:  One  comm^it  stated  that 
the  re  >lant  payment  provisions  do  not 
India  te  the  consequoices  when  wheat 
is  rep  anted  using  a  practice  that  is 
unins  irable  for  an  original  planting. 
The  o  tmment  recommended  the 
folloM  ing  language  be  added  to  clearly 
indict  te  what  happens  in  such  a 
situat  on:  "When  wheat  is  replanted 
using  a  practice  that  is  uninsurable  for 
an  ori  pnal  planting,  the  liability  for  the 
unit  V  ill  be  reduced  l^  the  amount  of 
the  re  ilanting  payment  The  premiimi 
amou  it  will  be  based  on  the  original 
liabU  ty." 

Ret  oonse:  FCIC  agrees  with  the 
comn  ent  and  has  added  the  language  as 
recon  mended. 

Coi  mtent:  One  comment 
recon  mended  that  replant  payments 
apply  onto  wheat.  In  addition,  the 
comn  ent  recommended  clarification 
that  n  0  replant  paj^ment  for  barley,  oats, 
ryeoi  flax  will  be  provided. 

Rei  jonse:  The  provisions  already 
clear;  f  state  that  a  replant  payment  is 
allow  >d  only  for  wheat  Further 
clarif  cation  is  not  necessary.  After  loss 
expel  ence  with  wheat  replanting 
paym  mts  is  analyzed,  replanting 
paym  snt  coverage  may  be  extended  to 
barle; ',  oats,  rye  and  flax. 

Coi  nment:  One  comment  inquired 
why  ne  number  of  days  a  representative 
sample  must  be  left  imharvested  has 
been  changed  from  15  to  30. 

Rei  ponse:  The  provisions  have  been 
revise  d  to  require  that  representative 
samp  es  be  left  until  the  earlier  time  the 
insur  )r  gives  consent  to  destroy  the 
samp  es  or  15  days  after  harvest. 

Coi  nment:  One  comment  stated  that 
the  p  oposed  provisions  do  not  link  the 
time ;  lotice  is  given  with  the 
requi  "ement  to  leave  representative 
samples  of  the  insured  crop.  In  addition. 


the  provisions  do  not  dearly  indicate 
that  a  sample  is  required  for  each  field 
in  the  unit  The  comment  recommended 
that  there  be  some  indication  that  the 
requirements  in  this  provision  are  in 
addition  to  the  insured's  duties 
contained  in  the  Common  Crop 
Insurance  Policy.  The  comment  also 
recommended  that  the  following 
language  be  used:  "In  addition  to  your 
duties  contained  under  section  14  of  the 
Common  Crop  Insurance  Policy 
(§  457.8).  if  you  initially  discover 
damage  to  any  insured  crop  within  15 
days  of,  or  during  harvest,  you  must 
leave  representative  samples  of  the 
unharvested  crop  for  our  inspection. 
The  samples  must  be  at  least  10  feet 
wide  and  the  entire  length  of  each  field 
in  the  unit,  and  must  not  be  harvested 
or  destroyed  tmtil  the  earlier  of  our 
inspection  or  30  days  after  harvest  is 
completed  on  the  unit" 

Response:  FQC  agrees  with  the 
comment  and  has  changed  the 
provisions  as  recommended  with  the 
exception  of  the  30  day  requirement. 

Comment:  One  comment  inquired 
about  the  intent  of  the  provisions  imder 
the  heading,  "Duties  in  the  Event  of 
Damage  or  loss." 

Response:  This  provision  requires  that 
representative  samples  be  left  when 
notice  of  damage  is  given  within  IS 
days  of,  or  during  harvest.  It  does  not 
apply  only  when  the  producer  is  going 
to  destroy  the  acreage.  The  intent  of  this 
provisicHi  is  to  enable  the  loss  adjustor 
to  have  a  reasonable  amount  of  time  to 
inspect  a  portion  of  the  undisturbed 
crop  and  determine  the  extent  of 
insurable  damage.  After  the  crop  is 
harvested  it  can  be  extremely  difficult  to 
accurately  determine  the  extent  of 
insurable  damage. 

Comment:  One  comment  suggested 
clarifying  the  provisions  under  section 
11,  "Settlement  of  Claim",  by  indicating 
that  mixed  grains  wall  be  graded  based 
on  a  sample  of  the  insured 
(predominant)  grain. 

Response:  According  to  current 
procedure,  mixed  grains  may  be  quality 
adjusted  if  the  predominant  grain  is 
separable  from  other  grains  in  the  mix. 
Additi<mally,  the  predominant  grain 
must  meet  policy  requirements  for 
quality  adjustment  This  is  a  procedural 
matter  and  will  remain  in  loss 
adjustment  procedure  handbooks. 

Comment:  Two  comments 
recommended  that  the  provisions  be 
revised  to  state  that  only  those  optional 
units  on  wfaidi  production  is 
commingled  will  be  combined.  As 
proposed,  the  provisions  require  that  all 
optional  units  within  a  basic  unit  be 
combined  when  production  is 
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commingled  between  any  c^tiooal 
units. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provisions 
accordingly. 

Comment:  One  comment  stated  that 
language  under  section  11.  "Settlement 
of  Claim",  is  misleading  because  it 
indicates  that  "All  appraised  production 
which  is:  Not  less  than  the  production 
guarantee  will  be  coimted  for  acreage 
that  is  abandoned  •  •  *"  This  could 
lead  the  reader  to  believe  that  only 
appraised  production  in  excess  of  the 
production  guarantee  will  be  counted. 
The  comment  recommended  revising 
the  language  as  follows:  "All  appraised 
production  as  follov\rs:  Not  less  fiian  the 
production  guarantee  for  acreage  which 
is  abandoned  *  •  *." 

Response:  FCIC  agrees  with  the 
comment  and  has  revised  the  language 
as  recommended. 

Comment:  One  comment  suggested 
that  "appraised  production"  be  defined 
in  the  policy.  The  comment  also 
inquired  if  FQC  intends  to  include 
definitions  of  "appraised  production," 
"harvested  production"  and  "uninsured 
causes"  in  the  small  grains  policy? 

Response:  The  term  "appraised 
production"  is  defined  in  the 
provisions.  "Harvested  production"  and 
"uninsured  causes"  are  definitive  terms 
and  do  not  require  specific  definitions. 

Comment:  One  comment  suggested 
clarifying  the  provisions  under  section 
11,  "Settlement  of  Claim",  by  revising 
the  language  to  read  as  follows:  "(i)  not 
less  than  the  production  guarantee  for: 
(a)  acreage  which  is  abandoned,  (b)  put 
to  another  use  without  our  consent,  (c) 
damaged  solely  by  iminsured  causes,  or 
(d)  for  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us." 

Response:  FCIC  agrees  that  sei>arating 
the  items  in  the  language  makes  it  easier 
to  read  and  revisions  have  been  made 
accordingly. 

Comment:  One  comment 
recommended  that  the  provisions  under 
section  11,  "Settlement  of  Claim",  be 
revised  to  allow  adjusting  production 
for  both  (1)  moisture  exceeding  the 
requirements  in  the  policy  and  (2) 
quality  deficiencies  exceeding  the  grade 
requirements  stated  in  the  policy  for 
each  small  grain  crop.  The  comment 
also  recommended  that  an  adjustment 
for  moisture  should  be  addressed  using 
moisture  charts  in  the  handboc^ 

Response:  FCIC  agrees  with  the 
comment  and  has  revised  the  provisions 
so  that  adjustments  for  moisture  and 
quality  are  determined  separately. 

Comment:  One  comment  inquired  if 
individuals  licensed  imder  the  United 
States  Warehouse  Act  are  qualified  to 
determine  grade  due  to  damaged 


kernels,  shrunkai  or  broken  kernels, 
defects,  sound  barley,  thin  barley,  sound 
oats,  etc.  The  comment  also  inquired  if 
tests  for  vomitoxin  hy  state  university 
labs  and  commercial  labs  licensed  by 
the  state  will  continue  to  be  acceptable. 

Response:  Grain  graders  licensed 
under  the  United  States  Warehouse  Act 
are  authorized  to  inspect,  weigh,  and 
grade  grain  for  the  purposes  of 
warehouse  receipts.  Ability  to  grade 
grain  varies  considerably.  When  grade 
problems  exist  and  elevator  personnel 
are  unable  to  adequately  establish  the 
quality,  samples  are  generally  sent  to 
Federal  Grain  Inspection  Service  (PGIS) 
for  a  grade  determination.  FGIS  has  the 
authority  to  make  final  grade 
determinations.  Insurers  who  are 
uncomfortable  with  grade 
determinations  made  by  individuals 
licensed  under  the  United  States 
Warehouse  Act  should  send  samples  to 
FGIS  for  final  grade  determination. 
Specialized  tests,  such  as  tests  for 
vomitoxin,  must  be  performed  by  a 
qualified  laboratory.  Language 
specifying  that  specialized  tests  must  be 
performed  by  a  laboratory  approved  by 
the  insurer  has  been  added  to  the 
provisions. 

Comment:  One  comment 
recommended  clarifying  the  definition 
of  "local  market  price". 

Response:  FQC  agrees  that  the 
definition  should  be  clarified  and  ha 
done  so. 

Comment:  Two  comments 
recommended  changing  the  term  "final 
inspection"  under  section  11, 
"Statement  of  Claim",  to  either:  "final 
settlement"  or  "the  date  the  loss  is 
adjusted." 

Response:  The  date  of  the  final 
inspection  is  used  to  determine  values 
used  in  quality  adjustment.  This  is  the 
date  the  claim  is  completed.  Changing 
the  term  to  either  of  the  above 
suggestions  does  not  significantly  clarify 
the  provision.  ^ 

Comment:  One  comment 
recommended  revising  the  provisions 
concerning  quality  adjustment  under 
section  11,  "Statement  of  Claim",  to  the 
following:  "The  value  we  use  for  the 
damaged  production  will  reflect  only 
reduction  in  value  to  the  requirements 
outlined  in  11(d).  It  will  not  reflect  any 
reduction  in  value  due  to  moisture 
content,  uninsured  causes,  diarges  for 
drying,  handling  or  processing  or  any 
other  reduction." 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  language 
accordingly. 

Comment:  One  comment  expressed 
concern  over  FCICs  option  to  utilize 
prices  of  outside  markets  as  opposed  to 


local  markets  to  establish  the  value  for 
local  grain. 

Response:  This  provision  allows 
insurers  to  seek  h^her  prices  for 
damaged  grain  which  may  result  in  the 
insured  receiving  compensation  £rom  a 
buyer  rather  than  from  an  insurance 
indemnity.  This  provision  should  help 
reduce  indemnities  and  keep  premiums 
lower. 

Comment:  One  comment  suggested 
requiring  damaged  grain  with  zero  value 
be  destroyed  prior  to  paying  any 
indemnity. 

Response:  Once  a  loss  adjuster 
determines  a  crop  has  no  value  it  should 
remain  the  insured's  choice  how  to 
handle  its  disposition.  Loss  adjustors 
are  trained  to  make  accurate  evaluations 
of  crop  potential  and  any 
determinations  made  by  them  should  be 
accepted  by  the  insurer.  The  suggested 
language  has  not  been  added. 

Comment:  One  comment 
recommended  that  a  provision  be  added 
to  clarify  that  any  discount  used  to 
establish  the  net  price  of  damaged 
production  be  usual,  customary,  and 
reasonable. 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provision 
accordingly. 

Comment:  One  comment 
recommended  revising  paragraph 
ll.(d)(3)  regarding  moisture  reduction 
to  read  as  follows:  "Production  eligible 
for  moisture  adjustment  will  be  reduced 
by  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  •  '  *." 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  paragraph 
accordingly. 

Comment:  Four  comments  indicated 
that  it  is  difficult  to  assess  provisions  of 
the  Winter  Coverage  Endorsement 
without  knowing  the  premium  rates. 
One  of  the  comments  points  out  that 
dissatisfaction  would  occur  with  the 
Endorsement  when  premium  rates  are 
published.  The  author  of  another 
comment  expressed  concern  that  the 
proposed  Options  may  erode  the 
affordable  value  of  the  insurance 
product  in  counties  currently  covered 
by  the  Winter  Coverage  Option/Fall 
Seeded  Endorsement  If  Option  B  is 
priced  too  high,  it  may  cause  a 
migration  of  business  to  the  less 
expensive  Option  A  or  the  basic 
endorsement.  The  result  would  he  less 
significant  protection,  on  an  affordable 
basis,  and  an  overall  devaluation  of  the 
effectiveness  of  the  insurance  product  in 
counties  that  currently  have  the  Winter 
Coverage  Option. 

Response:  Final  rate  determinations 
caimot  be  made  until  the  endorsemmit 
provisions  are  finalized.  Any  premium 
rate  changes  will  reflect  the  coverage 
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provided  by  regulations  published  in 
this  final  rule.  Adequate  time  will  be 
allowed  to  inform  insureds  of  coverage 
and  rate  changes,  and  for  insureds  to 
make  choices  regarding  their  insurance 
protection. 

Comment:  Three  comments  stated 
that  it  will  be  necessary  to  provide  extra 
training  to  insurance  agents  before  they 
sell  the  Winter  Coverage  Endorsement. 

Response:  FQC  agrees  that  it  is 
imperative  to  properly  train  insurance 
agents  regarding  program  changes. 
Adequate  training  will  be  provided 
prior  to  implementing  program  changes 
contained  in  the  new  Winter  Coverage 
Endorsement. 

Comment:  One  comment  stated  that 
"conservation  compliance  requirements 
are  encouraging  more  intensive 
rotational  systems.  Producers 
throughoin  South  Dakota  are  opting  to 
use  both  Spring  wheat  and  Winter 
wheat  within  their  rotational  systems. 
Unfortunately  for  many  producers,  they 
are  imable  to  buy  winter  wheat  coverage 
in  a  large  portion  of  the  state."  The 
comment  suggested  that  serious 
consideration  be  given  to  allowing 
insurance  coverage  for  both  wheats  on 
a  state  wide  basis. 

Response:  The  Wheat  Winter 
Coverage  Endorsement  will  be  available 
in  all  SiOuth  Dakota  counties  that 
currently  have  both  fall  and  spring  final 
planting  dates.  Research  is  being  done 
by  FCIC  to  determine  if  the 
Endorsement  should  be  available  in 
other  coimties.  Expanded  availability 
will  depend  on  the  outcome  of  this 
researai. 

Comment:  One  comment  submitted 
the  following  questions:  If  an  insured 
chooses  to  destroy  damaged  acreage 
covered  by  the  Wheat  Winter  Coverage 
Endorsement,  can  they  destroy  only 
damaged  acres,  or  do  they  have  to 
destroy  all  the  remaining  acres  in  the 
unit?  Is  spring  wheat  insurable  on  acres 
indemnified  under  Winter  Wheat 
Option  A?  Will  the  insured  qualify  for 
a  replant  payment  on  those  acres? 

Response:  The  insured  may  destroy 
only  the  damaged  acres  on  the  unit  and 
qualify  for  coverage  as  long  as  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit  does  not  have  an  adequate 
stapd  to  produce  at  least  90  percent  of 
the  production  guarantee  for  the 
acreage.  Under  Option  A,  an  insured 
may  choose  to  have  the  acreage 
appraised,  destroy  damaged  winter 
wheat,  or  plant  spring  wheat  on  the 
acreage  and  insure  it  separately.  If  the 
insured  chooses  to  accept  an  appraisal 
of  the  remaining  potential,  a  replant 
payment  is  not  allowed,  even  if  the 
acreage  is  replanted  to  spring  wheat. 
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Ci  tmment:  One  comment 
recc  amended  adding  the  following  to 
the  ast  sentence  in  paragraph  3  of  the 
Win  er  Coverage  Endorsement:"*  *  * 
unit  ss  we  agree  in  writing  that  it  is 
prac  tical  to  replant  after  ihe  spring  final 
plai  ting  date." 

/?(  sponse:  The  provisions  of 
pan  ^aph  3  do  not  prevent  a  replant 
pay  lent  for  acreage  replanted  after  the 
spri  ig  final  planting  date.  It  is  not 
nec(  ssary  to  extend  coverage  after  the 
peri  id  covered  by  the  Winter  Coverage 
Enc  srsement. 

Cimment:  One  comment  stated  that 
the  word  "damage."  used  in  the  Winter 
Coverage  Endorsement,  can  be 
interpreted  to  mean  that  a  crop  which 
has  Buffered  one  percent  damage  can 
eitlsr  be  replanted,  carried  to  harvest  or 
desfroyed.  The  comment  recommended 
that  "damage"  be  qualified  to  mean 
damaged  to  the  extent  that  the  crop  does 
notjiave  the  potential  to  produce  the 
yieftl  used  to  determine  the  production 
gua  Bntee,  will  not  be  further  cared  for, 
wil  not  be  harvested  or  will  be 
aba  idoned. 

F  jsponse:  Coverage  under  both 
Op  ons  A  and  B  is  limited  to  situations 
in  y  hich  at  least  20  acres  or  20  percent 
oft  le  acreage  in  the  unit,  whichever  is 
less ,  is  damaged  to  the  extent  that  it 
doe  i  not  have  an  adequate  stand  to 
pro  luce  at  least  90  percent  of  the 
pro  luction  guarantee  for  the  acreage 
(sei  first  paragraphs  imder  Options  A 
anc  B). 

(  ommentTwo  comments  indicated 
thai  since  one  of  the  choices  the  insured 
has  under  the  Winter  Coverage  Option 
is  1 1  replant  to  spring  wheat,  the  notice 
of  (  amage  should  be  required  bv  the 
spr  ng  final  planting  date.  The  deadline 
for  lotice  of  loss  under  the  current  Fall- 
Wii  Iter  Coverage  Option  is  the  spring 
fini  1  planting  date. 

J  esponse:  PQC  agrees  that  notice  of 
dai  lage  tmder  the  &idorsement  should 
be  }rovided  by  the  spring  final  planting 
dat  i.  The  provisions  have  been  revised 
ace  ordingly. 

(  omment:  Eight  comments  were 
rec  lived  regarding  coverage  limitations 
uni  er  Option  A  of  the  Wheat  Winter 
Co'  'erage  Endorsement.  The  comments 
sta  ed  Uiat  limiting  coverage  for 
dai  daged  wheat  to  30  percent  of  the 
pn  duction  guarantee,  after  the  time 
pel  iod  covered  by  the  Endorsement,  is 
ins  jpropriate.  A  crop  carried  on  after 
the  winter  coverage  period  would  have 
a  p  otential  much  greater  than  30  percent 
of  he  production  guarantee.  Two  of  the 
coi  aments  recommended  allowing 
C01  erage  to  remain  at  the  full 
pn  duction  guarantee  when  the  insured 
coi  itinues  to  care  for  the  crop.  One 
CO  iment  recommended  allowing 


coverage  to  remain  in  place  at  the  actual 
crop  potential. 

Response:  Option  A  limited  coverage 
to  30  percent  of  the  production 
guarantee  even  if  the  insured  elected  to 
carry  the  damaged  wheat  to  harvest. 
FQC  has  revised  Option  A  to  allow 
coverage  to  continue  based  on  the  full 
guarantee  if  the  production  potential  on 
the  spring  final  planting  date  is  such 
that  growers  in  the  area  continue  to 
maintain  the  crop. 

Comment:  The  author  of  one 
comment  submitted  the  following 
questions:  Under  Option  A  of  the  Wheat 
Winter  Coverage  Endorsement,  is  70 

{>ercent  of  the  production  guarantee 
evied  against  total  production  on 
damaged  acres  only?  What  if  there  is 
winter  damage  and  the  insurer  was  not 
informed  until  after  harvest? 

Response:  Option  A  clearly  indicates 
that  the  amount  of  production  to  count 
will  not  be  less  than  70  percent  of  the 
production  guarantee  for  the  damaged 
acreage.  If  notice  of  damage  is  not  given 
in  accordance  with  policy  provisions, 
and  such  lack  of  notice  interferes  with 
determination  of  covered  damage,  a 
claim  may  not  be  payable  for  the  imit. 

Comment:  One  comment  outlined 
concerns  that  the  coverage  under  Option 
A  will  not  be  sufficient  to  cover 
production  costs  incurred  before  the 
crop  must  be  destroyed.  The  comment 
also  inquired  about  the  actual  premium 
costs. 

Response:  Option  A  of  the  Wheat 
Winter  Coverage  Endorsement  is 
designed  as  a  lower  cost  alternative  to 
the  mil  coverage  of  Option  B.  Although 
full  production  costs  may  not  be 
covered.  theri9  is  a  significant  increase 
in  coverage  over  the  base  policy  which 
does  not  provide  protection  unless  the 
crop  is  replanted.  Rate  determinations 
cannot  be  made  until  the  Endorsement 
provisions  are  finalized.  The  premium 
rates  for  Option  A  will  reflect  the 
coverage  provided  by  regulations 
published  in  this  final  rule. 

Comment:  One  comment 
reconunended  adding  language  to  the 
Wheat  Winter  Coverage  Endorsement 
that  would  state  that  when  damaged 
winter  wheat  is  replanted  to  spring 
wheat,  the  spring  wheat  will  have  the 
winter  wheat  guarantee. 

Response:  PCIC  agrees  that 
clarification  is  needed  and  has  revised 
the  language  accordingly. 

Comment:  Two  comments  were 
received  regarding  the  provisions  in  the 
Wheat  Winter  Coverage  Endorsement 
that  allow  an  insured  to  destroy 
damaged  wheat  acreage,  replant  the 
acreage  to  spring  wheat,  and  consider 
such  replanted  acreage  as  a  separate 
crop,  (tee  comment  indicated  that  the 
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endorsemmt  may  cause  program  abuse 
by  encouraging  an  insured  to  gamble 
and  seed  winter  wheat  if  he  is  normally 
a  spring  wheat  producer.  If  there  is  not 
a  good  stand  in  the  spring,  the  insured 
could  destroy  the  crop,  collect  an 
indemnity,  and  plant  spring  wheat  as  is 
normally  done.  The  second  comment 
indicated  that  the  provision  will  cause 
FQC  to  ins\ire  two  different  crops  of 
wheat  on  the  same  acreage  during  one 
crop  year,  which  could  cause  a  myriad 
of  administrative  problems. 

Response:  As  written,  both  Option  A 
and  B  allow  en  insured  to  destroy 
damaged  winter  wheat,  receive  any 
applicable  indenmity  payment,  and 
then  replant  to  spring  wheat.  The  spring 
wheat  can  then  be  insured  separately  for 
a  separate  premiimi.  If  the  insured  is 
forced  to  include  acreage  replanted  to 
spring  wheat  as  part  of  the  winter  unit, 
a  significant  coverage  provided  by  the 
options  is  eliminated.  FCIC  does  not 
anticipate  the  administrative  difficulties 
will  be  unmanageable. 

Comment:  The  following  question 
was  submitted:  "Under  Option  A.  if 
damaged  winter  wheat  is  replanted  to 
spring  wheat,  does  the  harvested  spring 
wheat  production  count  against  the 
winter  wheat  unit  production 
guarantee?" 

Response:  Yes. 

Comment:  The  following  question 
was  submitted:  "Does  the  winter  wheat 
guarantee  continue  on  the  replanted 
spring  wheat  crop  under  paragraph  b  of 
Option  B." 

Response:  Yes. 

Comment:  One  comment  stated  that 
Option  B  provides  better  coverage  than 
Option  A  and  will  be  more  attractive  to 
insureds.  The  comment  found  no 
appreciable  differences  between  the 
new  Option  B  and  former  Wintor 
Coverage  Option  for  wheat. 

Response:  Option  B  is  not  similar  to 
the  current  Winter  Coverage 
Endorsement.  Option  B  allows  spring 
wheat  (planted  to  replace  dama^ 
winter  wheat)  to  be  treated  as  a  s^arate 
crop.  The  current  Endorsement  requires 
that  spring  wheat  in  this  situation  be  a 
part  of  the  winter  wheat  unit  This  new 
choice  provides  more  comprehensive 
coverage  than  the  current  Endorsement 

Comment:  One  comment  inquired  if 
FCIC  is  aware  of  the  recommendations 
fiom  the  meeting  of  the  Montana 
Committee  and  the  Billings  RSO 
regarding  clarification  of  die  Malting 
Barley  Option. 

Response:  FQC  has  considered  and 
incorporated  the  recommendations  of 
the  Billings  Regional  Service  Office  and 
the  Montana  Committee.  The 
reccHnmendations  were  to:  (1)  Include  a 
clearer  definition  of  the  entity  (i.e.,  a 


brewery  or  business  that  makes  or  sells 
malt  or  processed  mash  to  a  brewery) 
contracting  with  the  insured  to  produce 
malting  barley;  and  (2)  clearly  state  that 
the  insurer's  liability  imder  the  Option 
is  limited  to  the  lesser  of  the  number  of 
contracted  bushels  or  the  production 
guarantee. 

Comment:  One  comment  inquired  if 
malting  barley  basic  units  can  oe 
divided  into  optional  imits  by  section/ 
ASCS  FSN  and/or  irrigated/non- 
irrigated  acreage.  The  comment  stated 
that  if  this  division  is  possible, 
paragraph  4  of  the  Malting  Barley 
Option  needs  to  be  revised  to  refer  to 
the  Small  Grains  Crop  Provisions,  not 
the  Basic  Provisions. 

Response:  Paragraph  4  of  the  Malting 
Barley  Option  refers  to  the  "Basic 
Policy."  not  the  "Basic  Provisions."  The 
"Basic  Policy"  includes  all  provisions 
applicable  to  small  grains  (both  the 
Common  Crop  Insurance  Policy,  and  the 
Small  Grains  Crop  Provisions).  Revision 
is  not  necessary. 

Comment:  A  comment  recommended 
that  the  approved  malting  barley 
varieties  be  specified  in  the  Special 
Provisions. 

Response:  FQC  agrees  %nth  the 
comment  and  has  specified  the  varieties 
in  the  Special  Provisions. 

Comment:  A  comment  suggested  that 
the  "date  of  the  final  inspection  for  the 
unit"  be  clarified. 

Response:  The  date  of  the  final 
inspection  is  the  date  that  the  loss 
adjuster  completes  the  claim. 

Comment:  One  comment 
recommended  that  the  Malting  Barley 
Option  be  revised  to  allow  adjusting 
production  for  both  (1)  moisture 
exceeding  the  requirements  in  the 
poUcy  and  (2)  exceeding  the  grade 
requirements  stated  in  ^e  Option. 

Response:  FCIC  agrees  witn  the 
comment  and  has  modified  the 
paragraphs  so  that  adjustments  for 
moisture  and  quality  are  determined 
separately. 

iXiring  the  interim  between 
publication  of  the  Small  Oains  Crop 
Provisions  as  a  proposed  rule  and 
preparation  of  this  final  rule,  provisions 
providing  coverage  for  Late  and 
Prevented  Planting  were  added  to  the 
current  Wheat  Endorsement  (§  401.101). 
Barley  Endorsement  (§  401.103),  and 
Oat  Endorsement  (§  401.105).  These 
provisions  for  Late  and  Prevented 
Planting  Coverage,  which  were 
published  in  the  Federal  Biy««wr  on 
December  22, 1993,  have  been 
incorporated  into  this  final  rule  to 
continue  the  coverage  provided  by  the 
current  eiKiorsements  for  barley,  oats, 
and  wheat,  and  to  provide  the  same 
coverage  benefits  to  those  insuring  flax 


or  rye.  In  addition.  FOC  has  determined 
that  revised  language  is  needed  in 
subparagraph  ll.(c)(l)(iv)  regarding 
acreage  an  insured  wants  to  put  to 
another  use  prior  to  harvest  These 
provisions  now  allow  an  insured  to 
destroy  sudi  acreage  when  an  appraisal 
amount  is  not  agreed  upon,  if  the 
insured  agrees  to  leave  representative 
samples  of  the  crop  in  place.  The 
samples  will  be  used  to  later  determine 
the  amount  of  production  to  count 

Accordingly,  the  rule.  "General  Crop 
Insurance  Regulaticms;  Small  (kains 
Crop  Insurance  Provisions"  published  at 
58  FR  32458  as  revised  as  set  out  below 
is  hereby  adopted  as  final  rule. 

List  of  Sobjects  in  7  CFK  Part  457 

Crop  insurance;  Barley.  Flax.  Malting 
barley,  Oats,  Rye.  Wheat.  Winter  wheat 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Cn^ 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  effective 
for  the  1995  and  succeeding  crop  years, 
in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

AuthArity:  7  U.S.C  1S06, 1516. 

2.  7  CFR  Part  457  is  amended  by 
revising  the  heading;  by  adding  and 
reserving  §§  457.9  through  457.100;  and 
by  adding  §§  457.101  Small  Grains  Crop 
Provisions,  457.102  Wheat  Crop 
Insurance  Winter  Coverage 
Endorsement,  and  457.103  Malting 
Barley  Option  to  read  as  follows: 

PART  457-COMMON  CROP 
INSURANCE;  REGULATIONS  FOR  THE 
1994  AND  SUBSEQUENT  CONTRACT 
YEARS 


§467.»-457.l00   (Baearva^] 

$457,101    Small  Qfaiiw  Crop  mauranca. 

The  Small  Grains  Crop  Insurance 
provisions  for  the  1995  and  succeeding 
crop  years  are  as  follows: 

United  Stales  Departmeai  of  Agriciilliire 

Federal  Crop  Insurance  Corporation 
Smal]  Grains  Crop  Provisions 

If  a  conflict  exists  between  the  Common 
Crop  Insurance  Policy  (§457.8)  and  tlie 
Special  Provisions,  the  Spjecial  Provisions 
will  control.  If  a  conflict  exists  between  these 
Crop  Provisions  and  the  Special  Provisions, 
the  Special  Provisions  will  control. 

1.  Definiti— I 


(a)  Adequate  stand— A  population  of  live 
plants  per  unit  of  acreage  which  will  produce 
at  least  the  yield  used  to  establish  your 
production  guaiQntee. 

(b)  Days— Calend&T  days. 

(c)  Final  planting  date — ^The  date 
contained  in  the  Special  Provisions  by  which 
the  insured  crop  must  initially  be  planted  in 
order  to  be  insiired  for  the  full  production 
guarantee. 

(d)  Good  fanning  practices — The  cultural 
practices  necessary  for  the  insured  crop  to 
make  usual  and  normal  progress  toward 
maturity^and  which  can  be  expected  to 
produce  at  least  the  yield  used  to  determine 
the  production  guarantee.  Good  farming 
practices  are  generally  those  in  use  in  the 
county  for  production  of  the  insured  crop 
and  are  recognized  by  the  Cooperative 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
area. 

(e)  Harvest-^Combining  or  threshing  the 
insured  crop  for  grain  or  cutting  for  hay  or 
silage  on  any  acreage.  A  crop  which  is 
swathed  prior  to  combining  is  not  considered 
harvested. 

(f)  Initially  planted—The  first  occurrence 
of  planting  the  insured  crop  on  insurable 
acreage  for  the  crop  year. 

(g)  Interplanted—Acnage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

(h)  Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  production 
guarantee  on  the  irrigated  acreage  planted  to 
the  insured  crop. 

(i)  Late  planted — Acreage  planted  during 
the  late  planting  period. 

(j)  Late  planting  period — (not  applicable  for 
fall-planted  wheat) — The  period  that  begins 
the  day  after  the  final  planting  date  for  the 
insured  crop  and  ends  twenty-five  (25)  days 
after  the  final  planting  date. 

(k)  Latest  final  planting  date — 

(1)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for  which  the 
Special  Provisions  designate  a  final  planting 
date  for  spring-planted  acreage  only; 

(2)  The  fineJ  planting  date  for  fall-planted 
acreage  in  all  counties  for  which  the  Special 
Provisions  designate  a  final  planting  date  for 
tall-planted  acreage  only;  or 

(3)  The  final  planting  date  for  spring- 
planted  acreage  in  all  counties  for  which  the 
Special  Provisions  designate  final  planting 
dates  for  both  spring-planted  and  fall-planted 
acreage. 

(1)  Local  market  price — The  cash  grain 
price  per  bushel  for  the  U.S.  No.  2  grade  of 
the  insured  crop  offered  by  buyers  in  the  area 
in  which  you  normally  market  the  insured 
crop.  The  local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No.  2  grade  of  the 
insured  crop.  Factors  not  associated  with 
grading  under  the  Official  United  States 
Standards  for  Grain,  including  but  not 
limited  to  protein,  oil  or  moisture  content,  or 
milling  quality  will  not  be  considered. 


(m)  y/uree  crop  (companion  crop) — ^A  cxop 
plante  1  into  the  same  acreage  as  another 
crop,  1  lat  is  intended  to  be  harvested 
separa  :ely,  and  which  is  planted  to  improve 
growii  g  conditions  for  the  crop  with  which 
it  is  gi  }wn. 

(n)  J  'lanted  acreage — Land  in  which  seed 
has  be  ;n  placed  by  a  machine  appropriate  for 
the  ini  ured  crop  and  planting  method,  at  the 
correc :  depth.  Into  a  seedbed  which  has  been 
propel  ly  prepared  for  the  planting  method 
and  pi  oduction  practice.  Except  for  flax,  land 
on  wh  ch  seed  is  initially  spread  onto  the  soil 
surfac  i  by  any  method  and  subsequently  is 
mechs  nically  incorporated  into  the  soil  in  a 
timel)  manner  and  at  the  proper  depth  will 
be  cor  sidered  planted.  Flax  seed  must 
initial  y  be  placed  in  rows  to  be  considered 
plante  d. 

(o)  J  'ractical  to  replant — (subsection  l.(fi) 
of  the  Common  Crop  Insurance  Policy 
(§  457  8]  does  not  apply  to  small  grains.)  Our 
deten  lination,  after  loss  or  damage  to  the 
insure  d  crop,  based  on  factors,  including  but 
not  lii  lited  to  moisture  availability, 
condi  ion  of  the  field,  time  to  crop  maturity, 
etc.,  t!  at  a  replanting  of  the  insured  crop  will 
attain  maturity  in  the  remainder  of  the  crop 
year.  \  t  will  not  be  considered  practical  to 
replai  t  after  the  end  of  the  late  planting 
perio<  or  the  final  planting  date  if  a  late 
planti  ig  period  is  not  applicable  (see  section 
7)  exc  ipt  that  it  may  be  determined  practical 
to  rep  ant  ai^er  the  end  of  the  late  planting 
perio<  or  the  final  plant  date  if  such 
proce  lure  is  generally  occurring  in  the  area. 

(p) ,  Evented  planting — Inabiltiy  to  plant 
the  in  lured  crop  with  proper  equipment  by: 

(1) '  'he  latest  final  planting  date  for  the 
insun  d  crop  in  the  county;  or 

(2) '  'he  end  of  the  late  planting  period. 

Yoi  must  have  been  unable  to  plant  the 
insun  d  crop  due  to  an  insured  cause  of  loss 
that  is  general  in  the  area  (i.e.,  most 
produ  cers  in  the  surrounding  area  are  unable 
to  pla  It  due  to  similar  insurable  causes)  and 
that  o  :curs  between  the  sales  closing  date 
and  tl  e  latest  final  planting  date  for  the 
insun  d  crop  in  the  county  or  within  the  late 
planti  ng  period. 

(q) ,  Production  guarantee — ^The  number  of 
bushe  s  determined  by  multiplying  the 
appro  ved  yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

(r)  1  tep/anting— Performing  the  cultural 
practi  xs  necessary  to  replace  seed  for  the 
insun  d  crop,  and  replacing  the  seed  in  the 
insun  d  acreage  with  the  expectation  of 
growi  ig  a  successful  crop. 

(s)   imall  grains — Wheat,  barley,  oats,  rye, 
and  f  uc 

(t) ;  'wathed — Severance  of  the  stem  and 
grain  lead  from  the  ground  without  removal 
of  tha  seed  fiY>m  the  head  and  placing  into 
a  win  Irow. 

(u)  Timely  planted — Planted  on  or  before 
the  fital  planting  date  designated  in  the 
Speci  il  Provisions. 

2.  Un  t  Division 

Un  ess  limited  by  the  Special  Provisions,  a 
unit  i  i  defined  in  subsection  l.(tt)  of  the 
Comi  ion  Crop  Insurance  policy  (§  457.8)  may 
be  db  ided  into  optional  imits  if,  for  each 
optioi  lal  unit  you  claim,  all  the  conditions  of 
subsections  2.(a),  (b),  and  (c),.and  the 


conditions  of  paragraph  2. (d)(1),  (d)(2 ,  or 
(d)(3)  are  met,  or  if  we  agree  to  such  division 
in  writing.  Optional  units  must  be 
established  at  the  time  you  file  your  report 
of  acreage  for  each  crop  year. 

(a)  You  must  have  verifiable  records  of 
planted  acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop  year 
used  to  determine  your  production 
guarantee. 

(b)  You  must  plant  the  crop  in  a  manner 
which  results  in  a  clear  and  discernable 
break  in  the  planting  pattern  at  the 
boundaries  of  each  optional  unit. 

(c)  You  must  have  measurements  of  stored 
production  or  market  production  from  each 
optional  unit  in  a  manner  that  permits  us  to 
verify  the  production  from  the  optional  unit. 

(d)  Each  optional  unit  must  meet  one  or 
more  of  the  following: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  section. 
In  the  absence  of  sections,  we  may  consider 
parcels  of  land  legally  identified  by  other 
methods  of  measure  including,  but  not 
limited  to:  Spanish  grants,  railroad  surveys, 
leagues,  labors,  or  Virginia  Military  Lands.  In 
areas  which  have  not  been  surveyed  using 
the  systems  identified  above  or  another 
system  approved  by  us,  and  in  areas  where 
boundaries  are  not  readily  discernable,  each 
optional  unit  must  be  located  in  separate 
ASCS  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage  Including 
Both  Inigated  and  Non-Irrigated  Practices:  In 
addition  to  or  instead  of  establishing  optional 
units  by  section,  section  equivalent,  or  ASCS 
Farm  Serial  Nmnber,  optional  units  may  be 
established  if  each  optional  unit  contains 
only  irrigated  acreage  or  only  non-irrigated 
acreage.  The  irrigated  acreage  may  not  extend 
beypnd  the  point  at  which  your  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which  your 
guarantee  is  based.  You  must  plant,  cultivate, 
fertilize,  or  otherwise  care  for  the  irrigated 
acreage  and  the  non-irrigated  acreage  in  an 
appropriate  manner. 

(3)  Optional  Units  by  Initially  Planted 
Winter  Wheat  or  Initially  Planted  Spring 
Wheat:  For  wheat  only,  in  addition  to  or 
instead  of  establishing  optional  units  by 
section,  section  equivalent,  or  ASCS  Farm 
Serial  Number  as  described  in  paragraph 
2. (d)(1)  or  by  irrigated  and  non-irrigated 
practices  as  described  in  paragraph  2.(d)(2], 
optional  units  maybe  established  if  each 
optional  unit  contains  only  initially  planted 
winter  wheat  or  only  initially  planted  spring 
wheat  Optional  units  may  be  established  in 
this  manner  only  in  counties  having  both  fall 
and  spring  final  planting  dates  as  designated 
by  the  Special  Provisions. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  (production 
practice,  type,  variety,  planting  period,  etc.) 
other  than  as  described  under  this  section.  If 
you  do  not  comply  fully  with  these 
conditions,  we  will  combine  all  optional 
units  which  are  not  established  in 
compliance  with  these  provisions  into  the 
basic  unit  bom  which  they  were  formed.  We 
may  do  this  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these  conditions. 
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If  failure  to  comply  with  these  provisions  is 
determined  to  be  inadvertent,  and  if  the 
optional  units  are  combined,  the  premium 
paid  for  electing  optional  units  will  be 
refunded  to  you. 

3.  Insurance  GuarantJBes,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  under 
section  3  (Insurance  Guarantees,  Coverage 


Levels,  and  Prices  for  determining 
Indemnities)  of  the  Common  Crop  Insurance 
Policy  (§457.8)  you  may  select  only  one 
price  election  for  each  crop  insured  under 
this  policy  in  the  county. 

4.  Contract  Changes 

The  contract  change  date  is  December  31 
preceding  the  cancellation  date  for  counties 
with  an  April  15  cancellation  date  and  June 


30  preceding  the  cancellation  date  for  all 
other  counties  (see  the  provisions  under 
section  4.  (Contract  changes)  in  the  Common 
Crop  Insurance  Policy  §  457.8). 

5.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are: 


Crop,  state  and  county 


Wheat: 

All  Colorado  counties  except  Alamosa,  Archuleta,  Conejos,  Costilla,  Custer,  DeHa.  Dolores  Eagle 
Garfield,  Grand.  La  Plata,  Mesa,  Moffat,  Montezuma,  Montrose.  Ouray,  Pitkin,  Rio  Blanco  Rio 
Grande,  Routt,  Saguache,  and  San  Miguel  Counties;  all  Iowa  Counties  except  PtyrrxHith,  Cherokee 
Buena  Vista.  Pocahontas,  Humbolt,  Wright  Franklin.  Butler.  Black  Hawk,  Buchanan.  Delaware  and 
Dubuque  Counties  and  all  Iowa  counties  north  thereof;  all  Wisconsin  Counties  except  Trempealeau 
Jackson.  Wood,  Portage,  Waupaca.  Outagamie.  Brown,  and  Kewaunee  Counties  and  all  Wisconsiri 
counties  north  and  west  thereof;  and  all  other  states  except  Alaska,  Arizona,  California,  Connecti- 
cut, Idaho,  Maine,  Massachusetts.  Minnesota,  Montana,  Nevada,  New  Hanpshire,  New  York  North 
Dakota,  Oregon.  Rhode  Island,  South  Dakota,  Utah,  Vennont,  Washington  and  Wyoming 

Archuleta,  Custer,  Delta,  Dotores,  Eagle,  GarfieW.  Grand,  La  Plata.  Mesa,  Moffat,  Montezuma 
Montrose.  Ouray.  Pitkin,  Rio  Blanco,  Routt,  and  San  Miguel  Counties,  Cotorado;  Connecticut- 
Idaho;  Plymouth,  Cherokee,  Buena  Vista,  Pocahontas,  HumboWt,  Wright,  Franklin,  Butler,  Black 
Hawk.  Buchanan.  Delaware,  and  Dubuque , Counties,  Iowa,  and  all  Iowa  counties  north  thereof- 
Massachusetts;  all  Montana  counties  except  Daniels,  Roosevelt,  Sheridan,  and  Valley  Counties- 
New  York;  Oregon;  Rhode  Island;  all  South  Dakota  counties  except  Harding,  Perkins  Corson" 
Walworth,  Edmonds,  Faulk,  Spink,  Beadle,  JerauW.  Aurora,  Douglas,  and  Bon  Homme  Counties 
and  all  South  Dakota  counties  north  and  east  thereof;  Washington;  and  all  Wyoming  counties  ex- 
cept Big  Horn,  Fremont,  Hot  Springs,  Partt,  and  Washakie  Counties. 

Matanuska-Susitna  County,  Alaska;  Arizona;  California;  Nevada;  and  Utah 

Alt  Alaska  Counties  except  Matanuska-Susitna  County;  Alamosa,  Conejos,  Costilla,  Rio  Grande,  arid 
Saguache  Counties,  Cotorado;  Maine;  Minnesota;  Daniels,  Roosevelt,  Sheridan,  and  Valley  Coun- 
ties, Montana;  New  Hampshire;  North  Dakota;  Harding,  Perkins,  Corson,  Walworth,  Edmunds 
Faulk,  Spink.  Beadle,  JerauW,  Aurora,  Douglas,  and  Bon  Homme  Counties,  South  Dakota,  and  all 
South  Dakota  counties  north  and  east  thereof;  Vermont;  Trempealeau.  Jackson,  Wood,  Portage 
Waupaca,  Outagamie,  Brown,  and  Kewaunee  Counties.  Wisconsin,  and  all  Wisconsin  counties 
north  and  west  thereof;  Big  Horn,  Fremont,  Hot  Springs,  Part<,  and  Washakie  Counties  Wvomina 
Bariey:  '       ^' 

All  New  Mexteo  counties  except  Taos  County;  Oklahoma,  Missouri,  Illinois,  Indiana.  Ohto  Pennsylva- 
nia. New  Jersey,  and  ail  states  south  and  east  thereof. 

Kit  Carson.  Lincoln.  Elbert.  El  Paso.  PuebkJ.  Las  Animas  Counties.  Colorado  and  all  Colorado  Coun- 
ties south  arxl  east  thereof;  Connecticut;  Kansas;  Massachusetts;  and  New  York. 

Arizona;  California;  and  Clartc  and  Nye  Counties.  Nevada  

All  Cotorado  counties  except  Kit  Carson.  Lincoln.  Elbert  El  Paso.  Puebto.  and  Las  Animas  Counties 
and  all  Cotorado  counties  south  and  east  thereof;  all  Nevada  counties  except  Clark  and  Nye  Coun- 
ties; Taos  County.  New  Mexico:  and  all  other  states  except:  Arizona.  California.  ConnectKut.  Kan- 
sas. Massachusetts.  New  York;  and  (except)  Oklahoma.  Missouri.  Illinois.  Indiana.  Ohto.  Pennsylva- 
nia, and  New  Jersey  and  all  states  south  and  east  thereof. 


Oats: 


Rye: 


Alabama;  Arkansas;  Florida;  Georgia;  Louisiana:  Mississippi:  All  New  Mexico  counties  except  Taos 
County:  North  Carolina;  Oklahoma;  South  Carolina;  Tennessee;  Texas;  and  Patrick.  Franklin, 
Pittsylvania,  Campbell.  Appomattox,  Fluvanna,  Buckingham,  Louisa,  Spotsylvania.  Caroline.  Essex, 
and  Westmoreland  Counties.  Virginia,  and  all  Virginia  counties  east  thereof. 

Arizona;  All  California  counties  except  Del  f^orte.  HumbokJt  Lassen,  Modoc.  Plumas.  Shasta 
Siskiyou  arxl  Trinity  Counties. 

Del  Norte.  Humbolt,  Lassen,  Modoc,  Plumas,  Shasta,  Siskiyou,  and  Trinity  Counties,  California;  Taos 
County,  New  Mexico;  all  Virginia  counties  except  Patrick,  Franklin,  Pittsylvania,  Carnpbell, 
Attomattox,  Fluvanna,  Buckingham,  Louisa,  Spotsylvania,  Caroline,  Essex,  and  Westmoreland 
Counties  and  all  Virginia  counties  east  thereof;  and  all  other  except  Alabama.  Arizona.  Arkansas. 
Ftorida.  Georgia.  Louisiana.  Mississippi.  North  Carolina.  Oklahoma,  South  Carolina.  Tennessee 
and  Texas. 


All  states 


Flax: 


Cancellatton 
date 


September  30 


September  30 


All  states 


October  31 
April  15 


Terminatton  daie 


September  30. 


Noverrber  30. 


Novemt>er  30. 
April  15. 


September  30 

Septemtwr  30 

October  31 
April  15 


Sep*emt>er30 

October  31 
April  15 


Septemt>er30 
April  15 


September  30. 

November  30. 

November  30. 
April  15. 


September  30. 

October  31. 
April  15. 


September  30. 
April  15. 


6.  Insured  Crop 

(a)  The  crop  insured  will  be  each  small 
grain  you  elect  to  insure,  that  is  grown  in  the 


county  on  insurable  acreage,  and  for  which 
premium  rates  are  provided  by  the  actuarial 
table: 
(1)  In  which  you  have  a  share; 


(2)  That  is  planted  for  harvest  as  grain  (a 
grain  mixture  in  which  barley  or  oats  is  the 
predominate  grain  may  also  be  insured  if 
allowed  by  the  Barley  or  Oat  Special 
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Provisions,  or  if  we  agree  ia  writiiig  to  insure 
such  mixture.  The  crop  insured  will  be  the 
grain  which  is  predominate  in  the  mixture. 
The  production  from  such  mixture  will  be 
considered  ^i  the  predominate  grain  on  a 
weight  basis); 

(3)  That  is  not: 

(i)  Interplanted  with  another  crop  except  as 
allowed  in  paragraph  6.(a)(2); 

(ii)  Planted  into  an  established  grass  or 
legume;  or 

(iii)  Planted  as  a  nurse  crop,  unless  planted 
as  a  nurse  crop  for  new  forage  seeding,  but 
only  if  seeded  at  a  normal  rate  and  intended 
for  harvest  as  grain. 

(4)  We  may  agree,  in  writing,  to  insure  a 
crop  prohibited  under  paragraph  6.(a)(3)  if 
you  so  request.  Your  request  to  insure  such 
crop  must  be  in  writing,  and  submitted  to 
your  agent  not  later  than  15  days  after  the 
acreage  reporting  date. 

(b)  If  you  anticipate  destroying  any  acreage 
prior  to  harvest  you: 

(1)  May  report  all  planted  acreage  when 
you  rejxjrt  your  acreage  for  the  crop  year  and 
specify  any  acreage  to  be  destroyed  as 
uninsurable  acreage.  (By  doing  so,  no 
coverage  will  be  considered  to  have  attached 
on  the  specified  acreage  and  no  premium 
will  be  due  .  ir  such  acreage.  If  you  do  not 
destroy  such  acreage,  you  will  be  subject  to 
the  under-reporting  provisions  contained  in 
subsection  6.(f)  of  the  Ckinmion  Crop 
Insurance  Policy  (§  457.8));  or 

(2)  If  the  actuarial  table  provides  a  reduced 
premium  rate  for  acreage  destroyed  by  a  date 
designated  in  the  Special  Provisions,  you 
may  report  all  planted  acreage  as  insurable 
when  you  report  your  acreage  for  the  crop 
year.  Premium  will  be  due  on  all  the  acreage. 
Your  premium  amount  will  be  reduced  by 
the  amount  shown  on  the  Actuarial  Table  for 
any  acreage  you  destroy  prior  to  a  date 
designated  in  the  Special  Provisions  if  you 
do  not  claim  an  indemnity  on  such  acreage. 
In  accordance  with  subsection  14.(b)  of  the 
Ckimmon  Crop  Insurance  Policy  (§  457.8), 
you  must  obtain  our  consent  before  and  give 
us  notice  after  you  destroy  any  of  the  insured 
crop  so  your  acreage  report  can  be  revised  to 
make  you  eligible  for  this  reduction  in 
premium. 

(c)  In  counties  for  which  the  Wheat  Special 
Provisions  dpsignate  both  fall  and  spring 
final  planting  Jates,  you  may  elect  a  winter 
coverage  endorsement  Jor  wheat.  This 
endorsement  provides  two  options  for 
alternative  coverage  for  wheat  that  ia 
damaged  between  the  fall  final  planting  date 
and  the  spring  final  planting  date.  Coverage 
under  the  endorsement  will  be  effective  only 
if  you  designate  the^coverage  option  you  elect 
by  executing  the  endorsement  by  the  sales 
closing  date  for  winter  wheat  in  the  county. 

7.  Insurance  Period 

In  lieu  of  the  requirements  under  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  and  subject  to  any 
provisions  provided  by  the  Wheat  crop 
insurance  winter  coverage  endorsement 
(§  457.102)  if  you  have  elected  such 
endorsement,  the  insurance  period  is  as 
follows: 

(a)  Insurance  attaches  on  each  unit  or  part 
thereof  on  the  later  of  the  date  we  accept 


your  application  or  the  date  the  insured  crop 
is  pl(  nted. 

(l]  For  oats,  rye  and  flax,  the  following 
limit  itions  apply: 

(i)  rhe  acreage  must  be  planted  on  or 
befoi  e  the  final  planting  date  designated  in 
the  £  pecial  Provisions  for  the  insured  crop 
exce  )t  as  allowed  in  subsection  12.(c). 

(ii  Any  acreage  of  the  insured  crop 
dam  ged  before  the  final  planting  date,  to  the 
extei  t  that  growers  in  the  area  would 
nom  ally  not  further  care  for  the  crop,  must 
be  re  planted  unless  we  agree  that  replanting 
is  no :  practical  (see  subsection  l.(o)). 

(2  For  barley  and  wheat,  the  following 
limit  Itions  apply: 

(i)  The  acreage  must  be  planted  on  or 
befoi  e  the  final  planting  date  designated  in 
the  i  pecial  Provisions  tor  the  type  (winter  or 
sprii  ^  except  as  allowed  in  subsection 
12.(c  . 

(ii  Whenever  the  Special  Provisions 
desij  nate  only  a  fall  final  planting  date,  any 
acrei  ge  of  winter  barley  or  wheat  damaged 
befoi  B  such  final  planting  date,  to  the  extent 
that  prowers  in  the  area  would  normally  not 
furtl  3r  care  for  the  crop,  must  be  replanted 
to  a  1  'inter  type  of  the  insured  crop  unless 
we  a  (Tee  that  replanting  is  not  practical. 

(ii  )  Whenever  the  Special  Provisions 
desi|  nate  both  fall  and  spring  final  planting 
date  ,  winter  barley  or  wheat  planted  on  or 
befoi  B  the  final  planting  date  which  is 
dam  ged: 

(A  Before  the  fall  planting  final  planting 
date  to  the  extent  that  growers  in  the  area 
wou  d  normally  not  further  care  for  the  crop, 
musi  be  replanted  to  a  winter  type  of  the 
insuj  ed  crop  unless  we  agree  that  replanting 
is  nc  I  practical. 

(B  On  or  after  the  fall  final  planting  date, 
but  I  efore  the  spring  final  planting  date,  to 
the  t  ictent  that  growers  in  the  area  would 
norn  ally  not  further  care  for  the  crop,  must 
be  re  planted  to  an  appropriate  variety  of  the 
insu]  ed  crop  unless  we  agree  that  replanting 
is  nc  t  practical. 

If ;  ou  have  elected  coverage  under  one  of 
the  i  mailable  wheat  winter  coverage  options 
avai  able  in  the  county,  the  insurance  period 
for  V  heat  will  be  in  accordance  with  the 
sele<  :ed  options. 

(i\   Whenever  the  Special  Provisions 
desi|  nate  a  spring  final  planting  date,  any 
acre  ge  of  spring  barley  or  wheat  damaged 
befoi  e  such  final  planting  date,  to  the  extent 
that  [rowers  in  the  area  would  normally  not 
furtl  er  care  for  the  crop,  must  be  replanted 
to  a  I  pring  type  of  the  insured  crop  unless 
we  £  p«e  that  replanting  is  not  practical. 

(v  Whenever  the  Special  Provisions 
desi|  nate  only  a  spring  final  planting  date, 
any  ^creage  o'  fall  planted  barley  or  wheat  is 
not  insured  unless  you  request  such  coverage 
and  ve  agree  in  writing  that  the  acreage  has 
an  ai  equate  stand  in  the  spring  to  produce 
the  ]  ield  used  to  determine  your  production 
guar  intee.  Insurance  will  then  attach  to 
acre<  ge  having  an  adequate  stand  on  the 
earli  sr  of  the  spring  final  planting  date  or  the 
date  we  agree  to  accept  the  acreage  for 
insu  ance.  If  such  fall  planted  acreage  is  not 
to  b<  insured  it  must  be  recorded  on  the 
acrei  ge  report  as  an  uninsured  fall  planted 
crop 

(b  Insurance  ends  on  each  unit  at  the 
earli  !st  of: 


(1)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(2)  Harvest  of  the  unit; 

(3)  Final  adjustment  of  a  loss  on  the  unit; 

(4)  September  25  following  planting  in 
Alaska,  or  October  31  of  the  calendar  year  in 
which  the  crop  is  normally  harvested  in  all 
other  states;  or 

(5)  Abandonment  of  the  crop  on  the  unit. 

8.  Causes  of  Loss 

In  addition  to  the  provisions  under  section 
12  (Causes  of  Loss)  of  the  Common  Crop 
Insurance  Policy,  any  loss  covered  by  this 
policy  must  occur  within  the  insurance 
period. 

The  specific  causes  of  loss  for  small  grains 
are: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  allowed 
because  of  insufficient  or  improper 
application  of  post  control  measures: 

(d)  Plant  disease,  but  not  damage  allowed 
because  of  insufficient  or  improper 
application  of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply. 

9.  Replanting  Payments 

(a)  A  replant  payment  for  wheat  only  is 
allowed  as  follows: 

(1)  You  comply  with  all  requirements 
regarding  replanting  payments  contained 
under  section  13  (Replamting  Payment)  of  the 
Common  Crop  Insurance  Policy  and  in  any 
winter  coverage  endorsement  for  which  you 
are  eligible  and  which  you  have  elected; 

(2)  The  wheat  must  be  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least  90 
percent  of  the  production  guarantee  for  the 
acreage: 

(3)  The  acreage  must  have  been  initially 
planted  to  spring  wheat  in  those  counties 
with  only  a  spring  final  planting  date; 

(4)  The  damage  must  occur  after  the  fall 
final  planting  date  in  those  counties  where 
both  a  fall  and  spring  final  planting  date  are 
designated; 

(5)  Replanting  must  take  place  not  later 
than  25  days  after  the  spring  final  planting 
date;  and 

(6)  The  replant  wheat  must  be  seeded  at  a 
rate  that  is  nonnal  for  initially  planted  wheat 
(if  new  seed  is  planted  at  a  reduced  seeding 
rate  into  a  partially  damaged  stand  of  wheat, 
the  acreage  will  not  be  eligible  for  a 
replanting  payment). 

(b)  No  replanting  payment  will  be  made  for 
acreage  initially  planted  to  winter  wheat  in 
any  county  for  which  the  Special  Provisions 
contain  only  a  fall  final  planting  date. 

(c)  In  accordance  with  subsection  13.(c)  of 
the  Conunon  Crop  Insurance  Policy  (S  457.8), 
the  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  (20%)  of  the  production  guarantee  or 
3  bushels,  multiplied  by  your  price  election 
multiplied  by  your  share. 

(d)  When  wheat  is  replanted  using  a 
practice  that  is  uninsurable  for  an  original 
planting,  the  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28.  1994  /  Rules  and  Regulations        9395 


payment.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  in  die  Event  of  Damage  or  Loss 

In  addition  to  your  duties  under  section  14 
of  the  Common  Crop  Insurance  Policy 
(§457.8),  if  you  initially  discover  damage  to 
any  insured  crop  within  15  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  the  entire  length  of  each  field 
in  the  unit,  and  must  not  be  harvested  or 
destroyed  until  the  earlier  of  our  inspection 
or  15  days  after  harvest  of  the  balance  of  the 
unit  is  completed. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us  for  any: 

(1)  Optional  unit,  we  will  combine  all 
optional  units  for  which  acceptable  records 
of  production  were  not  provided;  or  for  any 

(2)  Basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  this  the  total 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election:  and 

(4)  Multiplying  this  result  by  your  share. 

(c)  The  total  production  (bushels)  to  count 
fixtm  all  insiirable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(j)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  Which  is  abandoned: 

(B)  Put  to  another  use  without  our  consent; 
(Q  Damaged  solely  by  uninsured  causes:  or 
(D)  For  which  you  fail  to  provide  records 

of  production  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes: 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  subsection  11. (d)); 

(iv)  Potential  production  on  insiired 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abandon  and  no  longer  care  for,  if 
you  and  we  agree  on  the  appraised  amount 
of  production.  Upon  such  agreement,  the 
insurance  period  for  that  acreage  will  end  if 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If: 

(A)  Agreement  on  the  appraised  amount  of 
production  is  not  reached,  you  may  elect  to 
continue  to  care  for  the  crop,  or  we  will  give 
you  consent  to  put  the  acreage  to  another  use 
if  you  agree  to  leave  intact,  and  provide 
sufficient  care  for,  representative  samples  of 
the  crop  in  locations  acceptable  to  us.  The 
amount  of  production  to  count  for  such 
acreage  will  be  based  on  the  harvested 
production  or  appraisals  from  the  samples  at 
the  time  harvest  should  have  occurred.  If  you 
do  not  leave  the  required  samples  intact,  or 
you  fail  to  provide  sufficient  care  for  the 


samples,  our  appraisal  made  prior  to  giving 
you  consent  to  put  the  acreage  to  another  use 
will  be  used  to  determine  the  amount  of 
production  to  count. 

(B)  You  elect  to  continue  to  cara  for  the 
crop,  we  will  determine  the  amount  of 
production  to  count  for  the  acreage  using  the 
harvested  production,  or  our  reappraisal  if 
additional  damage  occurs  and  the  crop  is  not 
harvested. 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  wheat,  barley,  oat,  and  rye 
production  may  be  adjusted  for  excess 
moisture  and  quality  deficiencies.  Flax 
production  may  be  adjusted  for  quality 
deficiencies  only. 

(1)  Production  will  be  reduced  by  .12 
percent  for  each  .1  percentage  point  of 
moisture  in  excess  of: 

(i)  13.5  percent  for  wheat; 
(ii)  14.5  percent  for  barley; 
(iii)  14.0  percent  for  oats;  and 
(iv)  16.0  for  rye. 

We  may  obtain  samples  of  the  production 
to  determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  Official  United  States  Standards  for 
Grain,  result  in: 

(A)  Wheat  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S.  No. 
5  or  worse)  because  of  test  weight,  total 
damaged  kernels  (excluding  heat  damage), 
shrunken  or  broken  kernels,  or  defects 
(excluding  foreign  material  and  heat 
damage),  or  grading  garlicky,  light  smutty, 
smutty  or  ergoty; 

(B)  Barley  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (^des  U.S.  No. 

5  or  worse)  because  of  test  weight,  percentage 
of  sound  Ixarley,  damaged  kernels,  thin 
barley,  or  black  barley,  or  grading  smutty, 
garlicky,  or  ergoty; 

(C)  Oats  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grade  U.S. 
sample  grade)  because  of  test  weight  or 
percentage  of  sound  oats,  or  grading  smutty, 
garlicky,  or  ergoty; 

(D)  Rye  not  meeting  the  grade  requirements 
for  U.S.  No.  3  (grades  U.S.  No.  4  or  worse) 
because  of  test  weight,  percent  damaged 
kernels  or  thin  rye,  or  grading  smutty, 
garlicky,  or  ergoty; 

(E)  Flaxseed  not  meeting  the  grade 
requirements  for  U.S.  No.  2  (grades  U.S. 
sample  grade)  due  to  damaged  kernels;  or 

(ii)  Substances  or  conditions  are  present, 
including  mycotoxins,  that  are  identified  by 
the  Food  and  Drug  Administration  or  other 
public  health  organizations  of  the  United 
States  as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factqr  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  frt>m  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  grain  that  is  less  than  the  local 
market  price  of  U.S.  No.  2  production: 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 


made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grain 
grader  licensed  under  the  authority  ofthe 
United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a  laboratory 
approved  by  us  with  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health.  Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  one  loss 
adjustor. 

(4)  Production  of  small  grains  that  is 
eligible  for  quality  adjustment,  as  specified  in 
paragraphs  ll.(d)  (2)  and  (3),  will  be  reduced 
as  follows: 

(i)  The  market  price  of  the  qualifying 
damaged  production  and  the  local  market 
price  will  be  the  prices  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit. 
TTie  price  for  the  qualifying  damaged 

f)roduction  will  be  the  market  price  for  the 
ocal  area  to  the  extent  feasible.  Discounts 
used  to  establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those  which  are 
usual,  customary,  and  reasonable.  Any 
reduction  in  price  due  to  the  following 
factors  will  not  be  accepted: 

(A)  Moisture  content; 

(B)  Damage  due  to  uninsured  causes;  or 

(C)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
grain;  except,  if  the  price  of  the  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  price  of  the  production 
after  it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the  value  of 
the  production  before  conditioning.  We  may 
obtain  prices  ftt>m  any  buyer  of  our  choice. 

If  we  obtain  prices  from  one  or  more  buyers 
located  outside  your  local  market  area,  we 
will  reduce  such  prices  by  the  additional 
costs  required  to  deliver  the  production  to 
those  buyers. 

(ii)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided  by 
the  local  market  price  to  determine  the 
quality  adjustment  factor. 

(iii)  The  number  of  bushels  remaining  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  bushels  (if 
appropriate))  of  the  damaged  or  conditioned 
production  will  then  be  multiplied  by  the 
quality  adjustment  factor  to  determine  the 
net  production  to  count. 

(e)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insurtld  crop  on  a  weight 
basis. 

12.  Late  Planting  and  Prevented  Planting 

(a)  In  lieu  of  paragraph  8.(b)(2)  and 
subsection  l.(aa)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
subsection  (c)).  and  acreage  you  were 
prevented  from  planting  (see  subsection  (d)). 
These  coverages  provide  reduced  production 
guarantees.  The  reduced  guarantees  will  be 
combined  with  the  production  guarantee  for 
timely  planted  acreage  for  each  unit.  The 
premium  amount  for  late  planted  acreage  and 
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eligible  prevented  planting  acreage  will  be 
the  same  as  that  for  timely  planting  acreage. 
If  the  amount  of  premium  you  are  required 
to  pay  (gross  premium  less  our  subsidy)  for 
late  planting  acreage  or  prevented  planting 
acreage  exceeds  the  liability  ou  such  acreage, 
coverage  for  those  acres  will  not  be  provided 
(no  premium  will  be  due  and  no  indemnity 
will  be  paid  for  such  acreage).  For  example, 
assume  you  insure  one  unit  in  which  you 
have  a  100  percent  share.  The  unit  consists 
of  150  acres,  of  which  50  acres  were  planted 
timely,  50  acres  were  planted  7  days  after  the 
final  planting  date  (late  planted),  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage  To  calculate  the 
amount  of  any  indemnity  which  may  be  due 
to  you,  the  production  guarantee  for  the  unit 
will  be  computed  as  follows: 

(1)  For  tirrply  planted  acreage,  multiply  the 
per  acre  prou  action  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted 
t.mely; 

(2)  For  late  planted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  93  percent  (0.93)  and 
multiply  the  result  by  the  50  acres  planted 
idte:  and 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by  50  percent 
(0.50)  and  multiply  the  result  by  the  50  acres 
eligible  for  prevented  planting  coverage. 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit 

(b)  You  must  provide  written  notice  to  us 
if  you  were  prevented  from  planting  (see 
subsection  l.(p)).  This  notice  must  be  given 
not  later  than  three  (3)  days  after 

(1)  The  final  planting  date  if  you  have 
unplanted  arrcagB  that  may  be  eligible  for 
prevented  pla^iting  coverage;  and 

(2)  The  date  you  stop  planting  within  the 
late  planting  period  on  any  unit  that  may 
have  acreage  eligible  for  prevented  planting 
coverage. 

(c)  Late  Planting: 

(1)  For  spring-planted  wheat  acreage  in 
counties  for  which  the  Special  Provisions 
designate  a  spring  final  planting  date,  and  all 
barley,  flax,  oat,  and  rye  acreage  which  is 
planted  after  the  final  planting  date  but  on 
or  before  25  days  after  the  final  planting  date, 
the  production  guarantee  for  each  acre  will 
be  reduced  for  each  day  planted  after  the 
final  planting  date  by: 

(i)  One  percent  (.01)  for  the  first  through 
the  tenth  day;  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Common 
Oop  Insurance  Policy  (§  457.8).  you  must 
report  the  dates  the  acreage  is  planted  within 
the  late  planting  period. 

(3)  If  planri  ng  of  the  insured  crop 
continues  after  the  final  planting  date,  or  you 
are  prevented  from  planting  during  the  late 
planting  period,  the  acreage  reporting  date 
will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions;  or 


(ii  Five  (5)  days  after  the  end  of  the  late 
plan  :ing  period. 

(d  Prevented  Planting  (Including  Planting 
Afte  the  Late  Planting  Period) 

(1  If  you  were  prevented  from  planting  the 
insU  'ed  crop  (see  subsection  1.(p)),  you  may 
eled: 

(i]|To  plant  the  insured  crop  during  the  late 
plan  ting  period  (The  production  guarantee 
for  s  ich  acreage  will  be  determined  in 
acca  -dance  with  paragraph  12.(c)(l)): 

(ii  Not  to  plant  this  acreage  to  any  crop 
that  s  intended  for  harvest  in  the  same  crop 
year  (The  production  guarantee  for  such 
acre  ige  which  is  eligible  for  prevented 
plan  ting  coverage  will  be  50  percent  (50%) 
of  th  e  production  guarantee  for  timely 
plan  ted  acres.  In  counties  for  which  the 
Spe<  ial  Provisions  designates  a  spring  final 
plan  ting  date,  the  prevented  planting 
guai  intee  will  be  based  on  your  approved 
yiel(  for  spring-planted  acreage  of  the 
insu  red  crop.  For  example,  if  your 
pro<  uction  guarantee  for  timely  planted 
acre  Ige  is  30  bushels  per  acre,  your 
prev  3nted  planting  production  guarantee 
woi  d  be  equivalent  to  15  bushels  per  acre 
(30    ushels  multiplied  by  0.50).  This 
sub]  aragraph  does  not  prohibit  the 
pre[  aration  and  care  of  the  acreage  for 
con!  ervation  practices,  such  as  planting  a 
cov(  r  crop,  as  long  as  such  crop  is  not 
inte  ided  for  harvest);  or 

(ii  i)  To  plant  the  insured  crop  after  the  late 
plai  ting  period  (The  production  guarantee 
for  !  Lich  acreage  will  be  50  percent  (50%)  of 
the  traduction  guarantee  for  timely  planted 
acre  i.  For  example,  if  your  production 
gua  antee  for  timely  planted  acreage  is  30 
bus!  els  per  acre,  your  prevented  planting 
pro<  uction  guarantee  would  be  equivalent  to 
15  b  jshels  per  acre  (30  bushels  times  0.50). 
Pro<  uction  to  count  for  such  acreage  will  be 
deta  rmined  in  accordance  with  subsections 
lid  )  through  (e)). 

(2  In  addition  to  the  provisions  under 
sect  on  11  (Insurance  Period),  of  the  Common 
Cro  I  Insurance  Policy  (§457.8)  the  beginning 
of  tl  e  insurance  period  for  prevented 
COV4  rage  is  the  sales  closing  date  designated 
In  t]  e  Special  Provisions  for  the  insured  crop 
in  tl  e  county. 

(3  Unless  we  agree  in  writing,  prior  to  the 
sale  closing  date,  the  acreage  to  which 

ftrei  ented  planting  coverage  applies  will  be 
imited  as  follows: 

(i  Eligible  acreage  will  not  exceed  the 
grea  ter  of: 

(/  )  The  number  of  acres  planted  to  the 
insi  red  crop  on  each  ASCS  Farm  Serial 
Nur  iber  during  the  previous  crop  year 
(adj  isted  for  any  reconstitution  which  may 
havi !  occurred  prior  to  the  sales  closing  date); 

(i  )  The  ASCS  base  acreage  for  the  insured 
CTO]  reduced  by  any  acreage  reduction 
app  icable  to  the  form  under  any  program 
adn  inistered  by  the  United  States 
Dep  irtment  of  Agriculture;  or 

(C )  One  hundred  percent  (100%)  of  the 
sim  )le  average  of  the  number  of  acres 
plai  ted  to  the  insured  crop  during  the  crop 
yeai  5  that  were  used  to  determine  your  yield; 

U  iless  we  agree  in  writing,  prior  to  the 
sale  I  closing  date,  to  approve  acreage 
exc(  eding  this  limit 

(i  )  Acreage  intended  to  be  planted  under 
an  i  rigated  practice  will  be  limited  to  the 


number  of  acres  properly  prepared  to  carry 
out  an  irrigated  practice. 

(iii)  A  prevented  planting  production 
guarantee  will  not  be  provided  for 

(A)  Any  acreage  that  does  not  constitute  at 
least  20  acres  or  20  percent  (20%)  of  the  acres 
in  the  unit,  whichever  is  less; 

(6)  Land  for  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  you 
submit  a  written  request  for  coverage  for  such 
acreage  prior  to  the  sales  closing  date  for  the 
insured  crop  in  the  county  and  we  provide 
a  written  insurance  oBier  for  such  acreage; 

(C)  Land  used  for  conservation  purposes  or 
intended  to  be  or  considered  to  have  been  left 
unplanted  under  any  program  administered 
by  the  United  States  Department  of 
Agriculture; 

(D)  Land  on  which  any  crop,  other  than  the 
insured  crop,  has  been  planted  and  is 
intended  for  harvest,  or  has  been  harvested 
in  the  same  crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would  remain 
fallow  for  crop  rotation  purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and 
reduced  by  the  number  of  acres  of  the 
insured  crop  that  are  timely  planted  and  late 
planted.  For  example,  assimie  you  have  100 
acres  eligible  for  prevented  planting  coverage 
in  which  you  have  a  100  percent  (100%) 
share.  The  acreage  is  located  in  a  single 
ASCS  Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting  of 
50  acres  each.  If  you  planted  60  acres  of  the 
insured  crop  on  one  optional  unit  and  40 
acres  of  the  insured  crop  on  the  second 
optional  unit,  your  prevented  planting 
eligible  acreage  would  be  reduced  to  zero 
(i.e.,  100  acres  eligible  for  prevented  planting 
coverage  minus  100  acres  planted  equals 
zero).  If  you  report  more  acreage  of  the 
insured  crop  under  this  contract  than  is 
eligible  for  prevented  planting  coverage,  we 
will  allocate  the  eligible  acreage  to  insured 
units  based  on  the  number  of  prevented 
planting  acres  and  share  you  report  for  each 
unit. 

(4)  When  the  ASCS  Farm  Serial  Number 
covers  more  than  one  unit,  or  a  unit  consists 
of  more  than  one  ASCS  Farm  Serial  Number, 
the  covered  acres  will  be  pro-rated  based  on 
the  number  of  acres  in  each  unit  or  ASCS 
Farm  Serial  Number  that  could  have  been 
planted  to  the  insured  crop  in  the  current 
crop  year. 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreege)  of  the  Common 
Crop  Insurance  Policy  (§  457.8).  you  must 
report  any  insurable  acreage  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date  for  spring-planted  acreage  of  the  insured 
crop  in  counties  for  which  the  Special 
Provisions  designates  a  spring  final  planting 
date,  or  the  acreage  reporting  date  fat  fell- 
planted  acreage  of  the  insured  crop  in 
counties  for  which  the  Special  Provisions 
designates  a  fall  final  planting  date  only, 
even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period.  Any 
acreage  you  report  as  eligible  for  prevented 
planting  coverage  which  is  not  eligible  will 
be  deleted  from  prevented  planting  coverage. 
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f457.te2   Wheat erepMMiirancewfntar 


United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Wheat  Crop  Insurance  Winter  Coverage 
Endorsement 

(This  is  a  Continuous  Endorsement) 

(a)  In  return  for  payment  of  the  additional 
premium  designated  ii  the  Actuarial  Table, 
this  endorsement  is  attached  to  and  made 
part  of  your  Small  Grains  Crop  Provisions 
subject  to  the  terms  and  conditions  described 
herein. 

(b)  This  endorsement  is  available  only  in 
counties  for  which  the  Special  Provisions 
de^^ate  both  a  fall  final  planting  date  and 
a  spring  final  planting  date. 

(c)  This  endorsement  modifies  the 
provisions  of  sections  7  and  11  of  the  Small 
Grains  Crop  Insurance  policy  (S  457.101). 

(1)  You  must  have  a  Small  Grains  Crop 
Insurance  policy  in  force  and  elect  to  insure 
wheat  under  that  policy. 

(2)  You  may  select  either  Option  A  or 
Option  B.  Failure  to  select  either  Option  A 
or  Option  B  means  that  you  have  rejected 
both  Options  and  this  endorsement  would  be 
void. 

(3)  Insurance  Period.  Coverage  under  this 
endorsement  begins  on  the  later  of  the  date 
we  accept  your  application  for  coverage  or  on 
the  tall  nnal  planting  date  designated  in  the 
Special  Provisions.  Coverage  ends  on  the 
spring  final  planting  date  designated  in  the 
Special  Provisions. 

(4)  The  provisions  under  section  14  of  the 
Cotnmon  Crop  Insurance  Policy  ($457.8)  are 
amended  to  require  that  all  notices  of  damage 
must  be  provided  to  us  by  the  spring  final 
planting  date  designated  in  the  Special 
Provisions. 

Option  A  (30  Pcfceni  Coverage  and  Acreage 
Release) 

Whenever  any  winter  wheat  is  damaged 
during  the  insurance  period  (see  section  3, 
above),  and  at  least  20  acres  or  20  percent  of 
the  acreage  in  the  unit,  whichever  is  less, 
does  not  have  an  adequate  stand  to  produce 
at  least  90  percent  of  the  production 
guarantee  for  the  acreage,  you  may  take  any 
one  of  the  following  actions: 

(a)  Destroy  the  remaining  crop  on  such 
acreage.  By  doing  so.  you  agree  to  accept  an    ~ 
amount  of  production  to  count  against  the 
unit  production  guarantee  equal  to  70 
percent  of  the  production  guarantee  for  the 
damaged  acreage,  or  an  appraisal  determined 
in  accordance  with  paragraph  t  l.(cKl)  of  the 
Small  Grains  Crop  faisuraoce  Provisions 
(§  457.101)  if  such  an  appraisal  results  in  a 
greater  amount  of  productkm.  This  amount 
will  be  considered  production  to  count  in 
determining  any  final  indenmity  on  the  unit 
and  will  be  used  to  settle  your  claim  as 
described  in  the  provisions  under  section  11. 
(Settlement  of  Claim)  of  the  Small  Grains 
Crop  Insurance  Provisions  (§457.101).  You 
may  use  such  acreage  for  any  purpose, 
including  planting  and  separately  insuring 
any  other  crop.  If  you  elect  to  utilize  such 
acreage  for  the  production  of  spring  wheat, 
•you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
which  results  in  a  clear  and  discemiUe  break 


in  the  planting  pattern  at  the  boundary 
between  it  and  any  remaining  winter  wheat; 
and 

(2)  Store  or  market  tfie  prodoctioo  from 
such  acreage  in  a  maimer  which  permits  us 
to  verify  ti^  amount  of  tphng  wheat 
production  separately  bom  any  winter  wheat 
production. 

-  In  the  event  ]rou  are  unable  to  provide 
records  of  production  that  are  acceptable  to 
us,  the  spring  wheat  acreage  will  be 
considered  to  be  a  part  of  die  original  winter 
wheat  unit.  If  you  elected  to  insure  the  spring 
wheat  acreage  as  a  separate  optional  unit,  any 
premium  amount  for  such  acrea^  will  be 
considered  earned  and  payable  to  us^ 

(b)  Continue  to  care  for  the  damaged  crop. 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§457.8),  the  Small  Grains  Crop 
Insurance  Provisions  (§  457.101),  and  this 
Option. 

(c)  Replant  the  acreage  to  an  appropriate 
variety  of  wheat,  if  it  is  practical,  and  receive 
5  replanting  payment  in  accordance  with  the 
terms  of  section  9.  (Replanting  Payments)  of 
the  Small  Grains  Crop  Provisions  (§  457.101). 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insvirance 
Policy  (§  457.8),  the  Small  Grains  Crop 
Insurance  Provisions  (§457.101).  and  this 
Option,  and  the  production  guarantee  for 
winter  wheat  will  remain  in  effect 

Optkn  B  (With  Full  Winter  DaoMge 
Covaraga) 

Whenever  any  winter  wheat  is  damaged 
during  the  insurance  period  and  at  least  20 
acres  or  20  percent  of  the  acreage  in  the  unit, 
whichever  is  less,  does  not  have  an  adequate 
stand  to  produce  at  least  90  percent  of  the 
production  guarantee  for  die  acreage,  you 
may,  at  your  option,  take  one  of  the  following 
actions: 

(a)  Continue  to  care  for  the  damaged  crop. 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§  457.8),  the  Small  Grains  Crop 
Insurance  Provisicms  (§  457.101).  and  this 
Option. 

(b)  Replant  the  acreage  to  an  appropriate 
variety  of  wheat,  if  it  is  practical,  and  receive 
a  relenting  payment  in  accordance  with  the 
terms  of  section  9.  (Replanting  Payments)  of 
the  Small  Grains  Crop  Provisions  (§457.101). 
By  doing  so,  coverage  will  continue  under 
the  terms  of  the  Common  Crop  Insurance 
Policy  (§457!8).  the  Small  Grains  Crop 
Insurance  Provisions  (§457.101),  and  this 
Option,  and  the  production  guarantee  for 
winter  wheat  will  remain  in  effect 

(c)  Accept  our  appraisal  of  the  crop  on  the 
damaged  acreage  as  production  to  count 
against  the  prodnction  guarantee  for  the 
damaged  acreage,  destroy  the  remaining  crop 
on  such  acreage,  and  be  eligible  for  any 
indemnity  due  under  the  terms  of  the 
Common  Crop  Insurance  Pt^icy  (§  457.8)  and 
the  Small  Grains  Crop  Provisions  (§  457.101). 
The  appraisal  will  be  considered  productioB 
to  count  in  determining  any  final  indemnity 
on  the  unit  and  will  be  used  to  settle  your 
claim  as  described  in  the  provisions  of 
section  1^  (Settlement  of  Claim)  of  the  Small 
Grains  Cr^  Insurance  Provisions  (§457.101). 
You  may  use  such  acreage  for  any  purpose. 


including  planting  and  separately  insuring 
any  other  crop.  If  you  elect  to  utilize  such 
acreage  for  the  production  of  spring  wheat, 
you  must: 

(1)  Plant  the  spring  wheat  in  a  manner 
which  resuhs  in  a  dear  and  discemeble 
break  in  the  planting  pattern  at  the  boundary 
between  it  and  any  remaining  winter  wheat: 
and 

(2)  Store  or  market  the  production  from 
such  acreage  in  a  manner  which  permits  us 
to  verify  the  amount  of  spring  wheat 
production  separately  from  any  winter  wheat 
prodoctioo. 

In  the  event  you  are  unaMe  to  provide 
records  of  productioo  that  are  acceptable  to 
us,  the  spring  wheat  acreage  will  be 
considered  to  be  a  part  of  the  original  winter 
wheat  unit  If  you  elected  to  insure  the  spring 
wheat  acreage  as  a  separate  optional  unit,  any 
premium  amount  far  such  acxe^e  will  be 
considered  earned  and  payable  to  us. 

$457,103    Maitin«bartey option. 

The  Malting  Barley  Option  Pnnrisions 
for  the  1995  and  siKxeeding  crop  years 
are  as  follows: 

United  States  Departaeal  oT  Agricukuic 

Federal  Crop  Insurance  Corporation 

Small  Grains  Crop  Insurance  Malting  Barley 
EndoTsemerU 

(This  is  a  continuous  Endorsement  Refer  to 
section  2  of  the  Common  Crop  insurance 
Policy) 

In  return  for  payment  of  the  additional 
premium  designated  in  the  actuarial  table,  it 
is  hereby  agreed  that  the  Common  Crop 
Insurance  Policy  (§  457.8)  and  Small  Grains 
Crop  Provisions  (§457.101)  are  amended  to 
incorporate  the  folkMring  terms  and 
conditions: 

(a)  This  Endorsement  must  be  submitted  to 
us  on  or  before  the  final  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  malting  barley 
acreage  under  this  Option. 

(b)  You  must  have  a  Common  Crop 
Insurance  Policy  (§  457.8)  and  a  Small  Grains 
Crop  Insurance  policy  (§457.101)  in  force 
and  elect  to  insure  barley  under  those 
policies. 

(c)  You  Mist  provide: 

(1)  Acceptable  records  of  the  sale  of 
malting  baiiey  for  malting  purposes  for  three 
of  the  previous  five  crop  years  by  the 
production  jeporting  date;  and 

(2)  Before  the  acreage  rejxirting  date, 
written  contract  with  a  brewery  or  business 
that  makes  or  sells  malt  or  processed  mash 
to  a  brewery,  which  states  the  quantity 
contracted  and  purchase  price  or  method  for 
determining  such  price  by  the  acreage 
reporting  date.  Our  liability  under  this 
Option  will  be  limited  to  the  lesser  of  the 
number  of  contracted  bushels  or  your 
production  guarantee. 

(d)  All  barley  acreage  in  the  county  planted 
to  an  approved  malting  variety  in  which  you 
have  a  share  will  be  insured  under  this 
Endorsement.  All  barley  acreage  of  any  non- 
malting  variety  will  be  insured  under  the 
terms  of  the  Small  Grains  Endorsement 
Malting  barley  and  basic  barley  acreage  will 
be  separate  basic  units.  Further  unit  division 
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may  be  allowed  in  accordance  with  the 
Conunon  Crop  Insurance  Policy. 

(e)  Your  price  election  will  be  provided  by 
the  actuarial  table. 

(0  In  lieu  of  subparagraphs  ll.(d)(2)(i)(B) 
and  ll.(d)(l)(ii)  of  the  Small  Grains  Crop 
Provisions: 

(1)  Mature  malting  barley  production  will 
be  reduced  .12  percent  for  each  one  tenth  (.1) 
percentage  point  of  moistiuv  in  excess  of  13.0 
percent;  and 

(2)  Mature  malting  barley  production, 
which  due  to  insurable  causes,  is  not 
accepted  by  a  buyer  of  malting  barley  and 
will  not  meet  the  applicable  standards  for 
two-rowed  or  six-rowed  malting  barley  will 
be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  for  the 
insured  malting  barley  by  the  price  election 
for  malting  barley:  and 

(ii)  Multiplying  the  result  not  to  exceed 
one  (1.0)  by  the  number  of  bushels  of  such 
barley. 

(3)  All  grade  determination  must  be  made 
by  a  grader  licensed  to  inspect  barley  under 
the  United  States  Grain  Standards  Act  using 
samples  obtained  by  a  licensed  sampler  or 
our  loss  adjuster.  Any  production  which  is 
not  sampleid  and  graded  as  provided  by  this 
section  will  be  considered  as  malting  barley 
meeting  the  applicable  standards. 

(g)  As  used  in  the  Endorsement: 

(1)  Applicable  standards — For  two-rowed 
and  six-rowed  malting  barley  are  defmed  in 
the  Official  United  States  Standards  for 
barley. 

(2)  Approved  malting  variety^-The 
varieties  specified  in  the  Special  Provisions. 

(3)  Brewery — A  facility  where  malt  liquors 
are  commercially  produced  for  human 
consumption. 

(4)  Value  per  bushel  means: 

(i)  The  local  market  price  of  U.S.  No.  2 
barley  (basic  barley)  if  the  insure  mature 
malting  barley  production,  due  to  insurable 
causes,  grades  U.S.  No.  4  or  better  and  does 
not  grade  smutty,  garlicky,  or  ergoty;  or 

(ii)  The  local  market  price  of  basic  barley 
of  the  same  quality  as  the  insured  malting 
barley,  if  the  malting  barley  does  not  grade 
better  than  U.S.  No.  5. 

The  prices  used  for  this  adjustment  will  be 
the  prices  on  the  earlier  of  the  date  such 
quality-adjusted  barley  is  sold  or  tke  date  of 
final  inspection  for  the  unit. 

Done  in  Washington,  DC,  on  February  16, 
1994. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  94-4230  Filed  2-25-94:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

«CFRPart78 
pocket  Na»»-044-2] 

Official  Brucellosis  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


A<  TION:  Final  rule. 


o.  39  /  Monday,  February  28,  1994  /  Rules  and  Regulations 
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St  MMARY:  We  are  amending  the 

bi  iicellosis  regulations  by  adding  the  D* 

T<  c«  Brucella  A  test  to  the  list  of  official 

te  Its  for  determining  the  brucellosis 

d:  %ase  status  of  test-eligible  cattle  and 

bi  wn.  We  are  taking  this  action  because 

th  }  D-Tec®  Brucella  A  test  has  exhibited 

a  ligh  degree  of  specificity  in 

ic  sntifying  Brucella  abortus  antibodies. 

A  Iding  the  D-Tec®  Brucella  A  test  to 

tb  3  list  of  official  tests  for  brucellosis  in 

a  ttle  and  bison  will  help  prevent  the 

SI  read  of  the  disease  by  making 

a\  ailable  an  additional  means  by  which 

ai  imal  health  personnel  may  obtain 

til  nely  and  accurate  diagnoses  of 

bi  acellosis. 

El  FECnVE  DATE:  March  30, 1994. 

F(  R  FURTHER  INFORMATION  CONTACT:  Dr. 

Jonn  D.  Kopec,  Senior  Staff 

Veterinarian,  Cattle  Diseases  and 

Si  irveillance  Staff,  Veterinary  Services, 

A  'HIS,  USDA,  room  731,  Federal 

B  lilding,  6505  Belcrest  Road, 

H  rattsville,  MD  20782,  (301)  436-6188. 

SI  PPt.EMENTARY  INFORMATION: 
B  ickground' 

Brucellosis  is  an  infectious  disease  of 
ai  imals  and  humans  caused  by  bacteria 
ol  the  genus  Brucella.  In  its  principal 
ai  imal  hosts — cattle,  bison,  and  svdne — 
bi  ucellosis  is  characterized  by  abortion 
ai  d  impaired  fertility.  The  regulations 
in  9  CFR  part  78  (referred  to  below  as 
it  e  regulations)  govern  the  interstate 
ni  ovement  of  cattle,  bison,  and  swine  in 
oi  der  to  help  prevent  the  spread  of 
bi  ucellosis. 

Onicial  brucellosis  tests  are  used  to 
d  itermine  the  brucellosis  disease  status 
o  cattle,  bison,  and  swine.  The 
n  gulations  stipulate  that  certain  cattle, 
b  son,  and  swine  must,  among  other 
rt  quirements,  test  negative  to  an  official 
bi  ucellosis  test  prior  to  interstate 
n  ovement.  Official  brucellosis  tests  are 
a  so  used  to  determine  eligibiUty  for 
ii  demnity  payments  for  animals 
d  (stroyed  because  of  brucellosis.  In 
§  '8.1  of  the  regulations,  the  definition 
0  official  test  lists  those  tests  that  have 
b  «n  designated  as  official  tests  for 
d  stermining  the  brucellosis  disease 
St  atus  of  cattle,  bison,  and  swine. 

On  September  27, 1993,  we  published 
ii  the  Federal  Register  (58  FR  50290- 
5  1291.  Docket  No.  93-044-1)  a  proposal 
t(  amend  the  regulations  by  adding  the 
E  Tec®  Brucella  A  test  to  the  list  of 
o  ficial  tests  for  determining  the 
b  ucellosis  disease  status  of  test-eligible 
o  ttle  and  bison. 

We  solicited  comments  concerning 
o  ir  proposal  for  a  30-day  comment 
p  triod  ending  October  27, 1993.  We 


received  one  comment  by  that  date, 
from  a  veterinary  medical  association. 
The  commenter  supported  our  proposed 
rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  rule  change  will  not  add  any 
costs  for  agricultural  producers.  It  will, 
however,  benefit  farmers  and  ranchers 
who,  without  access  to  this  or  the  other 
available  diagnostic  tests,  quarantine  or 
destroy  animals  on  the  basis  of  "false 
positive"  reactions  to  presumptive  tests. 
We  estimate  that  between  200  and  300 
animals  are  unnecessarily  slaughtered 
or  quarantined  each  year  after  having 
falsely  tested  positive  on  presumptive 
tests.  These  losses  could  be  prevented 
by  the  use  of  diagnostic  tests.  The 
addition  of  the  I)-Tec»  Brucella  A  test 
as  an  official  test  will  prevent  losses  to 
farmers  and  ranchers  if  they  opt  to  use 
it.  While  losses  resulting  from  false 
positives  affect  only  a  few  fanners  and 
ranchers  each  year,  this  rule  could 
modestly  benefit  all  those  entities  that 
avail  themselves  of  the  D-Tec®  Brucella 
A  test. 

This  rule  is  expected  to  have  a 
beneficial  effect  on  the  producer  of  the 
D-Tec®  Brucella  A  test  and  a  negligible 
negative  impact  on  the  only  other 
producer  of  diagnostic  tests.  Both 
producers  are  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conffict  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
■  before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  rule  ccmtains  no  infcHmation 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Antfaerity:  21  U.S.C.  lll-114a-l,  114g. 
115, 117, 120. 121. 123-126. 134b,  134f;  7 
CFR  2.17,  2.51.  and  371.2(d). 

Suboart  A— {Amendedl 

2.  In  §  78.1,  in  the  definition  of 
official  test,  paragraph  (a)(  1 1 )  is 
redesignated  as  (aKl2),  and  a  new 
paragraph  (a)(ll)  is  added  to  read  as 
follows: 

§78.1    DeHnitlons. 


Official  test. 

(a)  •  •  • 

(11)  D-Tec^  Brucella  A  test.  An 
automated  serologic  test  to  determine 
the  brucellosis  disease  status  of  test- 
eligible  cattle  and  bison  when 
conducted  according  to  instructions 
approved  by  APHIS.  The  degree  of 
reactivity  is  measured  by  the  ratio  of  the 
average  optical  density  of  the  sample  to 
that  of  the  Negative  Control  (S/N)  and 
is  expressed  as  Percent  Inhibition  (1-S/ 
N)  X 100.  The  brucellosis  disease  status 
of  the  animals  is  classified  according  to 
ihe  following  established  criteria: 


Pefcent  inhibition 

Classification 

less  than  or  equal  to  40 

Negative. 

percem 

Greater  Itnn  40  patcent  and 

Suspect 

less  than  or  equal  to  70 

percent. 

Greater  than  70  percent . 

Reactor. 

Dune  in  Washington,  DC,  this  18th  day  of 
February  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

ir-R  Doc  94-44S7  Filed  2-25-94;  8:45  ami 
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9CFRP8rt95 

PoclcetNa92-13S-2] 
Importation  of  Hoofs 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  animal 
byproduct  importation  regulations  to 
allow  hoofs  that  have  been  disinfected 
in  their  country  of  origin  to  be  imported 
into  the  United  States  without  further 
processing.  Currently,  certain  hoofs 
imported  into  the  United  States  must  be 
consigned  from  the  port  of  first  arrival 
to  an  approved  establishment  having 
facilities  for  their  disinfection.  We  have 
determined,  however,  that  hoofs  that 
have  been  adequately  disinfiacted  in 
their  country  of  origin  may  be  imported 
into  the  United  States  without  risk  of 
introducing  disease.  This  change  in  the 
regulations  will  give  importers  of  hoofs 
that  require  disinfection  a  choice 
between  importing  disinfected  hoofs 
and  importing  unprocessed  hoofs  for 
disinfection  in  the  United  States. 
EFFECTIVE  DATE:  March  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Gray,  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff.  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  756, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  95 
(referred  to  below  as  "the  regulations") 
contain  restrictions  on  the  importation 
into  the  United  States  of  certain  animal 
byproducts  and  hay  and  straw  in  order 
to  prevent  the  introduction  of  certain 
animal  diseases.  Among  the  regulated 
animal  byproducts  are  animal  hoofs, 
which,  along  with  bones  and  horns,  may 
be  imported  subject  to  the  restrictions 
contained  in  §§95.11  and  95.12. 

On  July  13. 1993.  we  prublished  in  the 
Federal  Register  (58  FR  37669-37670, 
Docket  No.  92-135-1)  a  proposal  to 
amend  the  regulations  to  allow  hoofs 
that  have  been  disinfected  in  their 
country  of  origin,  using  one  of  five 
approved  disinfection  methods 
specified  in  the  proposed  rule,  to  be 
imported  into  the  United  States  without 
additional  treatment.  We  proposed  to 
require  that  the  hoofs  be  accompanied 
by  a  certificate  issued  by  the  national 
government  of  the  country  of  origin  and 
signed  by  an  official  veterinary 
inspector  of  that  country  stating  that  the 
hoofs  have  been  disinfected  and 


describing  the  manner  in  which  the 
disinfection  was  accompUshed. 

We  solicited  comownts  cooceraing 
our  proposal  for  a  60-day  comment 
period  ending  September  13, 1993.  We 
received  one  comment  by  that  date, 
from  a  veterinary  medical  association. 
The  conunent  fully  supported  our 
proposed  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

EfEective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  removes  restrictions  on  the 
importation  of  hoofs  by  allowing  hoofs 
that  have  been  processed  in  their 
cotmtry  of  origin  to  be  imported  into  the 
United  States  without  further 
processing.  We  have  determined  that 
approximately  2  weeks  are  needed  to 
ensure  that  Animal  and  Plant  Health 
Inspection  Service  personnel  at  ports  of 
entry  receive  official  notice  of  this 
change  in  the  regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effectiv»>15  days  after  publication 
in  the  Federal  Register. 

Executive  Order  12866  and  Regolatoiy 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  we  have  determined 
that  this  rule:  (1)  Will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  will  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  ctnnmunities;  (3)  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  will 
not  aker  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  of 
recipients  thereof;  and  (5)  will  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

We  have  required  certain  hooB 
imported  into  the  United  States  to  be 
consigned  directly  from  the  port  of  entry 
to  an  approved  establishment  that  has 
facilities  for  their  disinisction.  This  rule 
will  allow  boo£s  to  be  imported  into  the 
United  States  without  further  processing 
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if  the  hoofs  have  been  disinfected  using 
an  approved  method  in  their  country  of 
origin.  We  believe  that  adding  this 
option  will  have  little  or  no  economic 
impact  on  U.S.  importers  of  hoofs 
because  it  will  not  significantly  decrease 
their  cost  of  doing  business.  The 
primary  impact  on  these  importers  will 
be  the  added  convenience  of  having  two 
importation  options  from  which  to 
choose. 

The  primary  use  of  disinfected  hoofs 
appears  to  be  in  the  production  of  dog 
chews,  but  that  industry  is  still  in  its 
infancy  and  is  rather  small  in  terms  of 
production  and  numbers  of  producers. 
Based  on  information  available  to  the 
Department,  we  estimate  that  there  are 
currently  fewer  than  10  importers  of 
hoofs  and  approximately  6  producers  of 
dog  chews  made  from  hoofs.  Using  the 
Small  Business  Administration's  size 
criteria  of  fewer  than  100  employees,  all 
of  these  businesses  would  be  considered 
small  entities. 

We  believe  that  a  few  of  these 
businesses  receive  hoofs  from  both 
foreign  and  domestic  sources.  Because 
the  industry  is  small  and  relatively  new, 
however,  there  are  no  records  available 
concerning  the  number  of  hoofs 
imported  into  the  United  States  or  the 
levels  of  dog  chew  production. 

The  facilities  in  which  hoofs  are 
disinfected  handle  a  variety  of  items, 
with  hoofs  making  up  only  a  small 
percentage  of  the  total  volume  of 
products  processed.  Therefore,  we 
anticipate  that  allowing  hoofs  to  be 
processed  in  their  country  of  origin  will 
have  Uttle,  if  any,  economic  impact  on 
domestic  processors  in  terms  of  lost 
volume  and  revenue. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.),  the  information  collection  or 
reconlkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 


Urn* 


of  Subiects  in  9  CFR  Part  95 


In  ports.  Livestock,  Reporting  and 
reco  xlkeeping  requirements. 

Ai  :cordingly,  9  CFR  part  95  is 
ame  ided  as  follows: 

PAF  T  95— SANITARY  CONTROL  OF 
ANII  HAL  BYPRODUCTS  (EXCEPT 
CASNGS),  AND  HAY  AND  STRAW. 
OFffiRED  FOR  ENTRY  INTO  THE 
UNf  ED  STATES 

1.  The  authority  citation  for  part  95  is 
revi:  ied  to  read  as  follows: 

Ai  thority:  21  U.S.C  111.  136,  and  136a;  31 
U.S.f:  9701;  7  CFR  2.17,  2.51.  and  371.2(d). 


2. 


Section  95.11  is  amended  as 


foIl<  ws: 

a.  The  section  heading  is  revised  as 
set  nrth  below. 

The  undesignated  text  of  the 
sect  on  is  designated  as  paragraph  (a). 

c.  A  new  paragraph  (b)  is  added  to 
reac  as  set  forth  below. 

§95,11    Bones,  horns,  and  hoofs  for 
trap  lies  or  museums;  disinfected  hoofs. 


(I   Clean,  dry  hoofs  disinfected  in  the 
coui  itry  of  origin  may  be  imported 
witlout  other  restrictions  if  the 
folli  iwing  conditions  are  met: 

('  I  The  hoofs  have  been  disinfected 
usii  g  one  of  the  following  methods: 

(i  Dry  heat  at  180»F  (82.2»C)  for  30 
min  Lites; 

(i )  Soaking  in  boiling  water  for  20 
mir  utes; 

(i  i)  Soaking  in  a  0.1  percent  chlorine 
bles  ch  solution  for  2  hours; 

(i ')  Soaking  in  a  5  percent  acetic  acid 
soli  tion  for  2  hours;  or 

(\ )  Soaking  in  a  5  percent  hydrogen 
pen  ixide  solution  for  2  hours. 

(: )  The  hoofs  are  accempanied  by  a 
cert  ficate  issued  by  the  national 
gov  imment  of  the  country  of  origin  and 
sigi  ed  by  an  official  veterinary 
ins]  ector  of  that  country  stating  that  the 
hoc  s  have  been  disinfected  and 
des  xibing  the  manner  in  which  the 
disi  ifection  was  accomplished. 

D  me  in  Washington,  DC,  this  18th  day  of 
Febi  uary  1994. 
Fata  Ida  Jensen, 

Act  ig  Assistant  Secretary.  Marketing  and 
Insf  ection  Services. 

(FR  Doc  94-4486  Filed  2-25-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-ie-AD:  Amendment 
39-8841;  AD  94-05-03] 

Ainworthiness  Directives;  British 
Aerospace  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  ATP  airplanes.  This  action 
requires  inspections  to  detect  damaged 
main  landing  gear  (MLG)  wheel  bearings 
and  replacement  of  discrepant  parts. 
This  amendment  is  prompted  by  reports 
of  failure  of  the  MLG  wheel  bearings. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  detachment  of  a 
MLG  wheel  frt>m  the  airplane. 
DATES:  Effective  March  15, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  15, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  29, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
16-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft.  Inc..  P.O.  Box  16029.  Dulles 
International  Airport,  Washington.  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
British  Aerospace  Model  ATP  airplanes. 
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The  CAA  advises  that  reports  have  been 
received  of  failure  of  the  main  landing 
gear  (MLG)  wheel  bearings  on  Model 
ATP  airplanes.  Investigations  are  under 
way  to  determine  the  cause  of  these 
failures.  This  condition,  if  not  corrected, 
could  result  in  detachment  of  a  MLG 
wheel  from  the  airplane. 

Jetstream  has  issued  Service  Bulletin 
ATP-32-48.  Revision  1,  dated  January 
28. 1994.  that  describes  procedures  for 
performing  daily  and  pre-flight  detailed 
visual  inspections  to  detect  damage  or 
discoloration  of  the  main  wheel  hub 
caps  and  of  the  outer  side  of  the 
inflation  vaK'e  side  hubs  on  the  MLG 
wheels.  (This  service  bulletin  references 
Dunlop  Service  Bulletin  AHA  1663-32- 
1088,  Revision  1,  dated  January  13, 
1994,  as  the  appropriate  source  of 
service  information.)  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  CAA 
Airworthiness  Directive  007-12-93, 
dated  December  22, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (FAR) 
(14  CFR  21.29)  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  CAA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAA.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failiue  of  the  MLG  wheel 
bearings,  which  could  result  in 
detachment  of  the  MLG  wheel  from  the 
airplane.  This  AD  requires  daily  and 
pre-flight  detailed  visual  inspections  to 
detect  damage  or  discoloration  of  the 
main  wheel  hub  caps  and  of  the  outer 
side  of  the  inflation  valve  side  hubs  on 
the  MLG  wheels.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  Jetstream  service 
bulletin  described  previously. 

This  AD  also  requires  replacement  of 
the  entire  MLG  wheel  assembly  and 
bearings  with  a  serviceable  wheel 
assembly  and  bearings,  if  any  damage  or 
discoloration  is  detected  during  any 
inspection.  The  replacement  is  required 
to  be  accomplished  in  accordance  with 
the  airplane  maintenance  manual. 


Operators  should  note  that,  although 
Jetstream  Service  Bulletin  ATP-32-48, 
Revision  1,  dated  January  28, 1994, 
specifies  that  certain  pilots  may  perform 
both  the  daily  and  pre-flight 
inspections,  it  is  the  FAA's 
determination  that  both  inspections 
must  be  performed  by  appropriately 
certificated  maintenance  personnel,  as 
specified  in  §  43.3  of  the  FAR  (14  CFR 
43.3). 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists*  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  94-NM-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-05-03    Britith  Aentpace  (Commercial 
Aircraft),  Limited:  Amendment  3^-8841. 
Docket  94-NM-16-AD. 

Applicability:  Model  ATP  series  airplanes; 
constructor's  numbers  2001  through  2063 
inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  of  the  main  landing  gear 
(MLG)  wheel  bearings,  which  could  result  in 
detachment  of  a  MLG  wheel  from  the 
airplane,  accomplish  the  following: 
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(a)  WitbiB  24  hours  after  the  effective  date 
of  this  AD,  perfonn  cleaning  and  a  detailed 
visual  inspection  to  detect  damage  or 
discoloration  of  the  wheel  hub  caps  and  of 
the  outer  side  of  the  inflation  valve  side  hubs 
on  the  MLG  wheels,  in  accordance  with 
paragraph  2.A.(l)  of  the  Accomplishment 
Instructions  of  Jetstream  Service  Bulletin 
ATP-32-48.  Revision  1,  dated  January  28, 
1994.  Thereafter,  prior  to  the  first  flight  of 
each  day,  repeat  this  cleaning  and  inspection. 
The  cleaning  and  inspection  must  be 
performed  by  ajipropriately  certificated 
maintenance  personnel  as  specified  in  §  43.3 
of  the  Federal  Aviation  Regulations  (FAR).  If 
any  daihage  or  discoloration  is  found  during 
any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  replace  the  existing 
MLG  wheel  assembly  and  bearings  with  a 
serviceable  wheel  assembly  and  bearings  in 
accordance  with  the  airplane  maintenance 
manuaL 

(b)  Following  accomplishment  of  the  initial 
inspection  required  by  paragraph  (a)  of  this 
AO,  prior  to  each  Oight,  with  the  exception 
of  the  first  fli^t  of  each  day.  perform  a  pre- 
flight  detailed  visual  inspection  to  detect 
damage  or  hsat  discoloration  of  the  wheel 
hub  cap  and  the  outer  side  of  each  inflation 
valve  side  hub  on  the  MLG  wheels,  in 
accordance  with  paragraph  2.  A.(2)  of  the 
Accomplishment  Instructions  in  Jetstream 
Service  Bulletin  ATP-32-48.  Revision  1, 
dated  January  28, 1994.  The  pre- flight 
inspections  must  be  performed  by 
appropriately  certificated  maintenance 
personnel,  as  specified  in  §  43.3  of  the  FAR. 
If  any  damage  or  discoloration  is  found 
during  any  inspection  required  by  this 
paragraph,  prior  to  further  flight,  replace  the 
existing  MLG  wheel  assembly  and  bearings 
with  a  serviceable  wheel  assembly  and 
bearings  in  accordance  with  the  airplane 
maintenance  manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Standardization  Branch. 
ANM-113. 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  cleaning  and  inspections  shall  be 
done  in  accordance  with  Jetstream  Service 
Bulletin  ATP-32-48.  Revision  1,  dated 
January  28. 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)'and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  Copies  may  be 


p4::tedi 


at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
ington;  or  at  the  Office  of  the  Federal 
s  ter,  800  North  Capitol  Street,  NW..  suite 
Washington.  DC 

This  amendment  becomes  effective  on 
Marcii  15, 1994. 

in  Renton,  Washington,  on  February 


Wash 
Regi 
700 
(f) 


Iss  led  i 


18, 1  »94 

Darr  U  M.  Federson, 

ActJi  g  Manager,  Transport  Airplane 
Diret  torate.  Aircraft  Certification  Service. 
IFR  I  oc.  94-4275  Filed  2-24-94;  8:45  am) 
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DEP  \RTMENT  OF  COMMERCE 

Bun  au  of  Export  Administration 

15  C  -R  Parts  771  and  774  . 
[Do4et  No.  931116-3316] 

Revisions  to  ttie  Export  Administration 
Regi  ilations;  Elimination  of  ttie 
Cert  flcation  Requirements  for  General 
License  GLR 

AGETlCY:  Bureau  of  Export 
Adn:  inistration.  Commerce. 
ACTH  in:  Final  rule. 


SUM!  lARY:  The  Bureau  of  Export 
Adni  inistration  (BXA)  is  amending  the 
Exp(  rt  Administration  Regulations 
(EAI .),  by  eliminating  the  Shipper's 
Exp<  rt  Declaration  (SED)  certification 
requ  rements  for  exports  and  reexports 
of  re  )lacement  parts  and  equipment 
und<  r  General  License  GLR  to  Country 
Groi  ps  Q,  T.  V,  W,  and  Y.  These 
repo  ting  requirements  were  originally 
imp<  sed  as  a  traclting  sj'stem  to  help 
detei  mine  how  well  the  replacement 
prov  sions  of  General  License  GLR  were 
worl  ing.  BXA  has  determined  that 
plac  ng  the  symbol  GLR  on  the  SED  is 
in  iti  elf  a  certification  that  the 
con(  itions  of  the  general  license  are 
und(  rstood  and  that  the  exporter  vrill 
com  )ly  with  the  terms  of  the  general 
licer  se.  However,  the  removal  of  the 
certi  ication  requirement  does  not 
relie  ^e  the  exporter  of  any 
recoi  dkeeping  obligations  or  other 
expc  rt  clearance  provisions  contained 
in  th  B  EAR. 

Tl  is  rule  also  eliminates  the  reporting 
requ  rement  regarding  servicing 
com  nodities  imported  from  Country 
Groi  ps  Q.  W,  or  Y  and  eliminates  the 
repo  ling  requirements  regarding  certain 
reex  lorts  of  one-for-one  replacements 
and  eplacement  equipment 
EFFE  mVE  DATE:  This  rule  is  effective 
Febr  lary  28, 1994. 

FOR  I  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonlan,  Office  of 
Technology  and  Policy  Analysis,  Bureau 


of  Export  Administration,  U.S. 
Department  of  Conunerce,  Telephone: 
(202) 482-2440. 

SUPPLEMENTARY  INFORMATION:  Exporters 
are  reminded  that  listing  General 
License  GLR  on  the  Shipper's  Export 
Declaration  (SED)  and  the  presentation 
of  such  a  SED  to  the  U.S.  Government 
under  the  clearance  procedures  of  part 
786  constitutes  a  declaration  that  the 
export  is  authorized  under  General 
License  GLR  and  that  the  exporter  is 
committed  to  the  terms  and  conditions 
of  the  one-for-one  replacement  authority 
of  General  License  GLR.  including,  but 
not  hmited  to,  the  duty  to  destroy 
abroad  or  retiun  the  part  to  be  replaced. 

Rulemaking  Requirements 

1.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperworlt 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.),  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0018  and  0694-0047. 
This  rule  will  reduce  the  reporting 
burden  on  the  public. 

2.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

4.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  Uie  opportimity  for  public 
participation,  and  a  delay  in  eH^ective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  Export 
Administration  Act  (EAA)  does  not 
require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  tnis  rule. 

Accordingly,  it  is  issued  in  final  form. 
However,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce.  P.O.  Box  273. 
Washington.  DC  20044. 


List  of  Subjects  in  15  CFR  Parts  771  and 
774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771  and  774  of  the 
Export  Administration  Regulations  are 
amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
parts  771  and  774  continue  to  read  as 
follows: 

Authority:  Pub.  I-.  90-351,  82  Stat  197  (18 
U.S.C  2510  et  seq.].  as  amended;  sec.  101, 
Pub.  L  93-153,  87  Stat  576  (30  U.S.C  185), 
as  amended:  sec.  103,  Pub,  L.  94-163,  89 
Stat.  877  (42  U.S.C  6212).  as  amended;  sees. 
201  and  201(ll)(e).  Pub.  L  94-258, 90  Stat 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended:  Pub.  L.  95-223, 91  Stat.  1626  (50 
U.S.C.  1701  etseq.);  Pub.  L  95-242,  92  Stat. 
120  (22  U.S.C  3201  ef  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L  95-372, 92  Stat  668 
(43  U.S.C.  1354);  Pub.  L.  96-72,  93  Stat  503 
(50  U.S.C.  app.  2401  et  seq.).  as  amended 
(extended  by  Pub.  L  103-10, 107  Stat  40); 
sec.  125.  Pub.  L.  99-64,  99  Stat.  156  (46 
use  466c);  E.0. 11912  of  April  13, 1976  (41 
FR  15825,  April  15, 1976);  E.G.  12002  of  July 
7, 1977  (42  FR  35623.  July  7, 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978);  E.G.  12214  of  May  2, 
1980  (45  FR  29783.  May  6, 1980);  and  E.G. 
12735  of  November  16, 1990  (55  FR  48587, 
November  20, 1990),  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979, 
November  13, 1992);  E.G.  12867  of 
September  30, 1993  (58  FR  51743,  October  4, 
1993);  E.G.  12868  of  September  30, 1993  (58 
FR  51749,  October  4, 1993). 

PART  771— {AMENDED] 

2.  Section  771.17  is  amended  by 
removing  paragraph  (a)(4)  (the  Note 
foUowring  (a)(4)  is  imchanged);  by 
redesignating  paragraph  (a)(5)  as 
paragraph  (a)(4);  by  revising  paragraph 
(e)(3)(ii)  and  removing  the  certification 
following  that  paragraph;  by  adding  a 
new  paragraph  (e)(3)(iii);  by  amending 
paragraphs  (f)(2)(i)  and  (f|(2)(ii)  to 
remove  the  semicolon  at  the  end  of  each 
sentence  and  replacing  the  semicolons 
with  a  period;  by  revising  paragraphs 
(f)(2)(iii)  and  (f)(3)(iii)  and  removing  the 
certification  following  each  paragraph; 
and  by  removing  paragraph  (f)(3)(iv)  as 
follows: 

§771.17   Ganerai  llcenM  GLR;  return  or 
replacement  of  eartain  commodities. 

•       •       •       •       • 

(e)«  •  • 

(3)*  •  • 

(ii)  The  parts  to  be  replaced  shall 
either  be  destroyed  abroad  or  returned 
to  the  party  who  supplied  the 
replacement  parts,  or  to  a  foreign  firm 
that  is  under  the  effective  control  of  that 
party  prior  to,  or  promptly  after,  the 
shipment  of  the  replacement  parts. 

(lii)  Any  export  made  under 
paragraph  (e)(3)  of  this  section  shall  be 


cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter. 

•  •        •        «       * 

(f)  •  •  • 
(2)»  •  • 

(iii)  Any  export  made  under 
paragraph  (f)(2)  of  this  section  shall  be 
cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter. 

(3)*  •  • 

(iii)  Any  export  made  undec 
paragraph  (f)(3)  of  this  section  shall  be 
cleared  in  accordance  with  the 
provisions  of  part  786  of  this 
subchapter.  By  making  such  an  export 
the  exporter  represents  that  all  the 
requirements  of  paragraph  (e)(3)  have 
been  met  and  undertakes  to  destroy  or 
return  the  replaced  parts  as  set  forth  in 
paragraph  (f)(3)(ii). 

PART  774-{AMENDED] 

3.  Section  774.2  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

{774.2    Pemtlsslve  reexports.^ 

•  *        •        •        • 

(a)»  •  * 

(4)  May  be  exported  directly  from  the 
United  States  to  the  country  of 
destination  imder  paragraphs  (e)  or  (f)  of 
General  License  GLR  (§  771.17  of  this 
subchapter).  A  party  reexporting  U.S. 
origin  one-for-one  replacement  parts  or 
replacements  for  defective  or 
imacceptable  U.S.  origin  equipment 
shall  ensure  that  the  commodities  being 
repaired  or  replaced  were  shipped  to 
their  present  location  in  accordance 
with  U.S.  law  and  continue  to  be  legally 
used,  and  that  either  before  or  promptly 
after  reexport  of  the  replacement  parts 
or  equipment,  the  replaced  parts  or 
equipment  are  either  destroyed  or 
retimied  to  the  United  States  or  to  the 
foreign  firm  in  Country  Groups  T  or  V, 
except  Iran  and  Syria  that  shipped  the 
replacement  parts  or  equipment. 

•  •        •        •        • 

Dated:  February  22, 1994. 
SueEEckot. 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc  94-4357  Filed  2-25-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Offlca  of  ttie  Under  Secretary  for 
Domeatic  Finance 

17  CFR  Part  403 
RIN1505-AA42 

implementing  Regulationa  for  the 
Government  Securities  Act  of  1986 

AQBICY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Final  rule. 


>  See  S  774.9  for  effect  on  foreign  law*. 


SUMMARY:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  amendments  to  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986,  as 
amended  (the  "Government  Securities 
Act"  or  "GSA").  The  amendments 
implement  a  buy-in  requirement  for 
mortgage-backed  seciuities  that  are  in  a 
fail  to  receive  status  for  more  than  60 
calendar  days;  and  all  government 
seciuities  that  are  needed  to  complete  a 
customer  sell  order  (other  than  a  short 
sale)  if  the  securities  have  not  been 
received  from  the  customer  within  30 
calendar  days  after  the  settlement  date 
for  all  government  securities  except 
mortgage-backed  securities,  or  60 
calendar  days  after  the  settlement  date 
for  mortgage-backed  securities.  The  final 
rule  adopts  without  substantive  change 
the  buy-in  requirements  for  mortgage- 
backed  securities  in  a  fail  to  receive 
status  that  were  prescribed  in  the 
proposed  rules  published  for  comment 
on  April  17, 1991.  However,  the  time 
frames  for  buy-ins  of  customer  sell 
orders  have  been  revised  in  the  final 
rule  in  response  to  comments  received 
on  the  proposed  rules.  These 
requirements  apply  to  all  entities  that 
are  required  to  register  or  provide  notice 
of  their  status  as  government  securities 
brokers  and  dealers. 
EFFECTIVE  DATE:  April  29, 1994. 
FOn  FURTHER  INFORMATION  CONTACT:  Ken 
Papaj  (Director),  or  Lee  Grandy 
(Government  Securities  Specialist). 
Public  Debt,  Government  Securities 
Regulations  Staff,  999  E  Street,  NW.. 
room  515,  Washington,  DC  20239-0001, 
(202)  219-3632.  (TDD  for  hearing 
impaired:  (202)  219-9274.) 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  GSA  regulations  ciurently  require 
a  government  securities  broker  or  dealer 
to  take  prompt  steps  to  obtain 
possession  or  control  of  customers'  fiilly 
paid  or  excess  margin  securities  that 
have  been  in  a  fail  to  receive  status  for 
more  than  30  calendar  days  through  a 


buy-in  procedure  or  otherwise. 
However,  mortgage-backed  securities 
are  not  subject  to  this  buy-in 
requirement  since  the  Department 
suspended  the  application  of  this  rule  to 
such  securities  in  the  GSA  regulations 
that  were  issued  in  July  1987.'  In 
addition,  the  current  GSA  regulations 
do  not  impose  a  buy-in  requirement  for 
cust<Hner  sell  orders  where  the 
government  securities  broker  or  dealer 
has  not  obtained  the  securities  from  its 
customer.  A  temporary  rule  imposing 
such  a  requirement  on  registered 
government  securities  brokers  and 
dealers  was  suspended  in  the  July  1987 
GSA  regulations  issued  by  the 
Department.2 

On  April  17. 1991,  the  Department 
proposed  for  comment  amendments  to 
sections  403.1.  403.4,  and  403.5  of  the 
GSA  regulatipns.3  The  proposed 
amendments  prescribed  buy-in 
requirements  for  (i)  Mortgage-backed 
securities  in  a  fail  to  receive  status  for 
more  than  60  calendar  days,  and  (ii) 
customer  sell  orders  (other  than  short 
sales)  in  which  the  securities  were  not 
received  from  the  ciistomer  within  ten 
business  days  after  Ihe  settlement  date. 

The  proposed  rule  was  intended  to 
subject  mortgage-backed  securities  to  a 
60  calendar  day  buy-in  requirement, 
rather  than  the  30  calendar  days 
applicable  to  other  government 
seciirities  due  to  the  unique  nature  of 
the  mortgage-backed  maixet, 
particularly  the  lengthy  settlement 
cycle.  The  reader  is  referred  to  the 
preamble  to  the  proposed  rule  *  for  a 
more  detailed  discussion  of  the 
Department's  reasons  for  adopting  a  60 
calendar  day  time  frame  for  buy-ins  of 
mortgage-backed  securities.  The 
proposed  rulemaking  also  included  buy- 
in  rules  for  customer  sell  orders  that 
would  apply  to  all  government 
securities  brokers  and  dealers,  including 
financial  institutions.  Specifically,  the 


•  52  FR  27910. 27920-21  and  27948-50  Ouly  24, 
1967). 

>  52  FR  27910, 27921-22  and  27948-50  Quir  24. 
1987). 

'  See  56  FR  15529  (April  17. 1991).  The  rule 
changes  to  these  three  sectlorw  of  the  GSA 
reguUtkui*  wouM  make  the  b«y-ln  requirement* 
applicable  to  all  dastea  of  gD««sment  Mcuritie* 
brokers  and  dealeis  that  wet*  required  to  register 
or  nie  notice  pursuant  to  section  lSC(a)(l)  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C  78o- 
5(aXl)).  Section  403.1  would  apply  to  registered 
brokers  and  dealers  that  were  required  to  file  notice 
as  govenunent  securities  brokers  and  dealen  with 
the  Securities  and  Exchange  Commission;  section 
403.4  would  apply  to  registered  government 
aecnrities  brokers  and  dealer*  (Le..  thoee  entitle* 
that  were  required  to  register  with  the  SEQ:  and 
section  403.5  would  apply  to  financial  institutions 
thai  were  required  to  file  notioe  as  gove^m^let^ 
securidea  broker*  and  dealen  tvith  their  respedhre 
appropriate  regulatory  agency. 

«  See  58  FR  1SS29. 15530-31  (April  17, 1991). 
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pro  visions  proposed  that  if  a 
go^  ermnent  securities  broker  or  dealer 
exc  cutes  a  customer  sell  order  (other 
tha  1  a  short  sale)  and  the  broker  or 
dei  ler  has  not  obtained  the  securities 
froi  n  the  customer  within  ten  business 
da]  s  after  the  settlement  date,  then  the 
bra  cer  or  dealer  would  be  required  to 
clo  e  out  the  transaction  with  the 
CU9  tomer  by  purchasing  securities  of 
lik(  kind  and  quantity.  The  Department 
sp€  cifically  requested  comments 
coi  ceming  the  appropriateness  of  the 
ten  day  time  frame. 

1  he  comment  period  for  the  proposed 
ruli  IS  closed  on  June  17. 1991.  Only  one 
lett  3r5  was  received  in  response  to  the 
pro  josed  rule  changes.  The  commenter 
suf  ported  the  60-day  buy-in  time  frame 
for  [nortgage-backed  securities  in  a  fail 
to  I  jceive  status  but  opposed  the 
pro  >osed  rule  for  customer  sell  orders. 
Ho'  vever,  the  commenter  suggested 
mo  iifications  to  the  time  frame  for  buy- 
ins  of  customer  sell  orders  if  Treasury 
deaded  to  adopt  such  a  rule. 

■reasury  did  not  issue  these  rules  in 
final  form  prior  to  the  expiration  of  its 
ml  imaking  authority  on  Octob^  1, 
19{  1.  Treasury's  authority  under  the 
GS.  ^  was  permanently  reauthorized  on 
De<  ember  17, 1993,  hence  the  long 
del  ly  in  finalizing  these  rules. 

ction-by-Section  Analysis  of 
Idunges 

iuy-Ins  for  Fails  To  Receive 

le  Department  is  now  adopting 
witliout  significant  change  amendments 
to  I  aragraphs  403.1,  403.4(g)  and 
403 .5(c)(l)(iii)  that  were  proposed  in 
Ap  11 1991.  These  provisions  would 
req  lire  all  government  securities 
bra  :ers  and  dealers  that  are  required  to 
reg  ster  or  file  notice  pursuant  to 
15C  (a)(1)  of  the  Exchange  Act  to  take 
pro  npt  steps  to  obtain  possession  or 
con  trol  of  mortgage-backed  securities 
tha  are  in  a  fail  to  receive  status  for 
mo  e  than  60  calendar  days  through  a 
bu]  -in  procedure  or  otherwise.'  The 
Pul  lie  Securities  Association  (PSA), 
wh  ch  was  the  only  commenter  oa  the 
pro  X)sed  rules,  supported  the  60 
calt  ndar  day  time  firaone  for  buy-ins  of 
moi  tgage-backed  securities,  stating  that 


1991 

6 

on 


L  Btter  from  Peter  ).  Murray,  Chairman. 
Gov(  mment  Securitie*  Operations  Coitmiittee. 
Publ  c  Sectirities  Association  (PSA)  and  Laura  E. 
LoO  sa.  Chairperson,  Mortgage-Backed  Securitiea 
Opel  ations  Committee.  PSA.  to  Kenneth  Papa^ 
Dire  tor.  Government  Securities  Regulations  Staff. 
Burt  lu  of  tha  Public  Debt.  Department  of  tha 
Treasury,  dated  June  17. 1991  (hoeinafter  "June  17, 
PSA  Letter'"). 

1  be  term  mortgage-backed  securities  include* 
ly  those  mortgage-backed  securities  that  are 
incli  ded  in  the  definition  of  "government 
•ecu  ities"  as  set  out  in  section  3(a)(42)  of  the 
Exd  uige  Act  (IS  U.S.C  7ac(aX42)). 


"*  *  *  the  proposal  is  a  reasonable 
approach."  f  This  time  frame  reflects  the 
recommendations  made  in  July  1989  by 
an  industry-wide  task  force  established 
by  the  PSA.« 

As  discussed  in  more  detail  in  the 
preamble  to  the  proposed  rules,  the 
Department  is  adopting  a  longer  buy-in 
time  frame  for  fails  to  receive  for 
mortgage-backed  securities  than  the  30- 
calendar  day  time  frame  in  place  for 
other  government  securities.  This  longer 
time  period  is  appropriate  given  the 
normally  longer  settlement  cycle  for 
mortgage-backed  securities  (which  is 
often  as  long  as  30  days).'  the 
complexities  of  these  instruments  and 
the  scarcity  in  the  market  of  specified 
pools.  To  avoid  abnormal  settlements.  >o 
the  Department  reiterates  that  any  buy- 
in  accomplished  pursuant  to  these  rules 
would  be  allowed  to  settle  on  the  next 
regularly  scheduled  settlement  date  for 
that  particular  class  or  pool  of  mortgage- 
backed  securities.    ■ 

The  Department  understands  that  the 
PSA  will  implement  buy-in  procedures 
for  mortgagei-backed  securitie  similar  to 
those  in  place  for  other  government 
securities.  We  believe  that  reliance  on 
procedures  that  are  already  familiar  to 
the  broker-dealers  should  facilitate  the 
implementation  of  this  rule  and  view 
efforts  to  standardize  the  operational 
procedures  as  a  positive  step. 

B.  Buy-Ins  for  Customer  Sell  Orders 

The  Department's  proposed  rules 
included  a  requirement  to  buy-in 
customer  sell  orders  (other  than  a  short 
sale)  in  cases  where  the  government 
securities  broker  or  dealer  had  not 
obtained  the  securities  from  the 
customer  within  ten  business  days  after 
the  settlement  date.  For  registered 
government  securities  brokers  and 
dealers  the  Department  was  proposing 
to  add  paragraph  403.4(1)  which 
incorporated  by  reference  paragraph  (m) 


7)une  17, 1991  PSA  Letter,  cupra  note  5,  at  2. 

•Letter  from  Marianne  Maffucci,  Vice  President 
and  Aaaistant  General  Counsel,  Public  Securities 
Aaaodation.  to  Kenneth  Papa).  Director, 
Government  Securities  Regulations  Sta^,  Bureau  of 
the  Public  Debt.  Department  of  the  Treasury,  and 
Michael  MacchiaroU.  Aaaistant  Director,  Division  of 
Market  Regulation.  Securitie*  and  Exchange 
Commission,  dated  July  10, 1989. 

*The  PSA  ha*  developed  a  system  to  standardize 
the  settlement  procMs  for  mortgage-backed 
securities.  See  Public  Securities  Association. 
"Unifomi  Practice*  for  the  Oauano*  and 
Settlement  of  Mortgage-Backed  Securitie*  and  Other 
Related  Securitie*"  at  15-1  (1988).  Thia  system  has 
proven  successful  in  alleviating  operational 
workloads  during  tha  heaviest  leltlament  perioda, 
which  has  contributed  to  a  raductlon  in  the  high 
&il  rata*  for  mortgaga-faacked  aecuritiea. 

•OA  settlement  date  other  than  tha  regularly 
scheduled  settlement  data  can  be  requested, 
however,  the  bnyer  pay*  a  premium  for  this 
abnormal  settlement 


of  SEC  Rule  15C3-3  (17  CFR  24ai5c3- 
3(m)).  with  one  modificatiaa  pertaining 
to  the  definition  of  a  short  sale.  ■  <  This 
rule  has  been  suspoided  by  the  SEC 
with  respect  to  exempted  securities 
since  1973,  including  government  . 
securities.  12  A  companion  buy-in  rule 
for  customer  sell  orders  that  would 
apply  to  financial  institutions  that  are 
required  to  file  notice  as  government 
securities  bn^ers  and  dealers  was  also 
proposed  in  April  1991 1^  adding  new 
paragraph  403.5(g)  to  the  GSA 
regulations. 

ui  its  comment  letter,  the  PSA  stated 
that  the  ten-day  buy-in  rule  for  customer 
sell  orders  should  not  be  adopted 
because  it  has  minimal  customer 
protection  benefits.  The  PSA  noted  that 
improvements  in  the  settlement 
processes  and  the  fact  that  most 
Treasury,  agency  and  government 
mortgage-backed  securities  are  now  in 
book-entry  form  have  resulted  in 
increased  deliveries  and  fewer  overall 
fails.  For  those  few  fails  that  may  still 
occur,  the  PSA  stated  that  "(blroker- 
dealers  have  business  incentives  to 
clean  up  fails  to  limit  their  market 
exposure."  <s  For  mortgage-backed 
securities,  the  ten-day  buy-in  time  frame 
would  be  problematic  since  it  would 
require  delivery  of  securities  outside  of 
the  regularly  sdieduled  settlement 
cycles.  The  PSA  suggested  that,  if 
Treasury  believes  a  buy-in  rule  for 
customer  sell  orders  must  be  adopted, 
the  time  frame  should  be  consistent 
with  the  applicable  buy-in  time  frames 
for  fails  to  receive. 

The  Department  continues  to  believe 
that  buy-in  rules  for  customer  sell 
orders  are  needed  to  strengthen 
customer  protection  because  a 
customer's  failure  to  deliver  a  security 
to  an  executing  broker  or  dealer  could 
result  in  that  broker's  or  dealer's  failure 
to  deliver  to  another  counterparty. 
Further,  these  rules  will  prevent 
customers  from  taking  advantage  of 
market  fluctuations  by  refusing  to 
deliver  a  security  to  a  broker  or  dealer 
when  the  price  rises  after  a  sell  order 
has  been  executed. 

In  response  to  the  comments  made  by 
the  PSA,  the  Department  is  revising  the 
buy-in  time  frame  for  customer  sell 
orders  in  new  paragraphs  403.4(1)  and 
paragraph  403.5(g),  applicable  to 
registered  government  securities 


■  >  The  proposed  rule  abo  included  an 
amendment  to  section  403.1  which  would  make 
paragraph  403.4(1)  apply  to  registered  brokers  and 
dealers  that  were  required  to  Qle  notice  as 
government  securities  brokers  and  dealers  with  the 
SEC 

u  Securities  Exchange  Act  Release  Na  10093 
(April  10, 1973).  38  FR  1Z103  (May  9, 19731 

■Mune  17, 1991  PSA  Letter,  tupm  note  5,  at  3. 


brokera-dealers  and  firmncial  institutioa 
government  securities  broker^ealers, 
respectively,  from  ten  business  days  to 
30  calendar  days  for  all  government 
securities,  except  mortgage-backed 
securities,  and  to  60  calendar  days  for 
all  government  mortgage-backed 
secn^ities.'^  These  time  frames  are 
(X)nsistent  with  the  buy-in  requirements 
for  fails  to  receive  addressed  above.  The 
Department  also  modified  the  customer 
sell  order  rules  to  pennit  the  use  of 
alternatives  other  than  purchasing 
securities  (e.g.,  secnjrities  may  be 
borrowed,  substituted  or  bought  back)  in 
closing  out  orders.  Again,  this  is 
consistent  with  the  buy-in  rules  for  fails 
to  receive. 

The  buy-in  rules  for  customer  sell 
orders  continue  to  provide  an 
exemption  for  short  sales,  which  are  the 
primary  cause  for  non-deliveries.  This 
should  significantly  reduce  the  number 
of  fails  subject  to  these  re()uirements. 
Similar  to  buy-ins  of  mortgage-backed 
securities  that  are  in  a  fail  to  receive 
statxis,  broker-dealers  will  be  allowed  to 
effect  buy-ins  for  csistooter  sell  orders  of 
mortgage-backed  securities  at  the  next 
regularKr  scheduled  settlement  cycle. ■> 

Finally,  the  Department  is  also 
adopting  without  change  redesignated 
paragraph  403.5(h),  whic^  will  now 
grant  tbe  appropriate  regulatory 
agencies  for  financial  institutions  the 
authority  to  extend  the  30-  and  60- 
c:alendar  day  time  frame  for  buy-ms  of 
cnistomer  sell  orders  if  a  financial 
institution  broker-dealer  requests  an 
extension.  No  comments  were  received 
on  this  provision. 

C.  Effective  Dates 

The  final  rules  become  effective  April 
29, 1994.  This  vtrill  provide  sufficient 
time  for  all  government  securities 
brokers  and  dealers  to  become 
acquainted  with  the  new  requirements 
and  to  implement  operating  procedures. 
Additionally,  the  lead  time  will  enable 
the  PSA  to  finalize  and  distribute  buy- 
in  procedures  it  is  developing  for  the 
industry. 

In  its  comment  letter,  the  PSA 
requested  that  the  Treasury's  buy-in 


•'The  Department  is  also  adopting  without 
change,  the  amendments  lo  section  403.1.  which 
requires  registered  bcoker-dealen  to  comply  with 
paragraph  403.4(1). 

>'  The  SBCs  buy-in  requirement  far  customer  sell 
orders  has  been  suspended  with  respect  to 
exempted  securities.  See  Securities  Exchange  Ad 
Release  No.  10093  (April  10, 1973),  38  FR  12103 
(May  9. 1973).  It  is  the  Department's  uaderstaoding 
that  SEC  staff  imends  to  recommend  to  the 
Commis.<ion  a  proposal  to  lift  the  suspeiuion  of 
paragraph  (m)  of  Rule  lSc3-3  with  respect  lo 
exempted  securities  and  amend  tbe  provision  in  a 
manner  that  would  conform  with  Treasury's  fmal 
rule  in  paragraph  403.4(1)  as  it  relates  to 
government  and  mortgage-backed  securities. 


rules  be  enacted  contemporaneously 
with  the  Coamriwiga's  anwndments  to 
Rule  15c3-3(d)(2)  aad  (m).  Since 
Treasury's  rules  apply  to  all  govemraent 
securities  bn^Lers  ud  dealen,  and  given 
the  D^Mrtment's  understanding  that  the 
buy-in  rules  to  be  proposed  by  the 
Commission  will  ooataaa  to  those 
adopted  herein,  the  Department  believ<>s 
that  there  is  no  ccxnpelling  reason  to 
defer  implementation  imtil  the 
Commission  acts. 

m.  Special  Analysis 

The  Department  has  determined  that 
this  action  does  not  constitute  a 
"significant  regulatory  action"  for  tbe 
purposes  of  Executive  Order  12866  (58 
FR  51735,  October  4, 1993). 
Accordingly,  it  was  not  subject  to 
review  under  the  Executive  G^r  by  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget. 

In  the  preamble  to  the  proposed  rules, 
the  Department  certified  that  these 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regul^ory  flexibility 
analysis  was  not  prepared.  In  reviewing 
the  final  rules  being  adopted  herein  and 
alter  considering  the  commmts  received 
on  the  proposed  rules,  the  Deputment 
has  concluded  that  there  is  no  reason  to 
alter  the  previous  c^ertification  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Since  these  final  rules  contain  no  itew 
collections  of  infotmatkm,  the 
requirements  of  tbe  Paperwork 
Reduction  Act  (44  U.S.C  3504(h))  are 
inapplicable. 

List  of  Subjects  in  17  CFR  Fait  403 

.  Banks,  Banking,  Brokers,  Government 
securities. 

For  the  reasons  set  out  in  the 
Preamble,  17  CFR  part  403  is  amended 
to  read  as  follows: 

PART  403— PROTECTION  OF 
CUSTOMER  SECURIHES  AND 
BALANCES 

1.  The  authority  citation  for  part  403 
is  revised  to  read  as  follows: 

Authority:  Sec  101.  Public  Law  99-571, 
100  Stat.  3209;  sec  4(b),  Public  Law  101-432, 
104  StaL  963;  sec  102,  sec  106,  Pablic  LaW 
103-202, 107  Stat  2344  (15  U.S.C  78o- 
5(b)(1)(A).  {b)(4)). 

2.  Section  403.1  is  revised  to  read  as 
foUovtrs: 

1403.1.    AppMcatfonofpartteieBialwad 
bfokafsand  daatera. 

With  respect  to  their  activities  in 
government  secnuities,  compliance  by 


registered  brokers  or  dealers  with 
§  240.8C-1  of  this  title  (SEC  Rule  8c-l). 
as  modified  by  §§403.2  (a),  Cb)  and  (c). 
with  §  240.15C2-1  of  this  title  (SEC  Rule 
15c2-l).  with  §  240.15C3-2  of  this  title 
(SEC  Rule  15c3-2).  as  modified  by 
§  403.3.  and  with  §  240.15c3-3  of  this 
title  (SEC  Rule  15c3-3),  as  modiBed  by 
§§403.4  (aHd),  (e)(2H3).  (fWi).  and 
(1),  constitutes  compliance  with  this 
part. 

3.  Section  403.4  is  amended  by 
revising  paragraph  (g)  and  by  adding 
new  paragraph  (1)  after  paragraph  (k)  to 
read  as  follows: 

§  403.4.    Customer  protection— reserves 
and  custody  of  securities. 

*        •        *        •        • 

(g)  For  the  purposes  of  this  section, 
§  240.15c3-3(d)(2)  of  this  Utle 
ismodified  to  read  as  follows: 

"(2)  Securities  included  on  its  books 
or  records  as  failed  to  receive  more  than 
30  calendar  days,  or  in  the  case  of 
mortgage-backed  securities,  more  than 
60  calendar  days,  then  the  government 
securities  broker  or  government 
securities  dealer  shall,  not  later  than  the 
business  day  following  the  day  on 
which  such  determination  is  made,  take 
prompt  steps  to  obtain  possession  or 
control  of  securities  so  failed  to  receive 
through  a  buy-in  procedure  or 
otherwise;  or" 

(1)  For  purposes  of  this  section,  the 
suspension  of  §  240.15c3-3(m)  of  this 
title  (38  FR  12103.  May  9. 1973)  is  no 
longer  effective  and  the  paragraph  is 
modified  to  read  as  follows:  "(m)  If  a 
government  securities  broker  or 
government  securities  dealer  executes  a 
sell  order  of  a  customer  (other  than  an 
order  to  execute  a  sale  of  securities 
which  the  seller  does  not  own,  which 
for  the  purposes  of  this  paragraph  shall 
mean  that  the  customer  placing  the  sell 
order  has  identified  the  sale  as  a  short 
sale  to  the  government  securities  broker 
or  dealer)  and  if  for  any  reason  whatever 
the  government  securities  broker  or 
government  securities  dealer  has  not 
obtained  possession  of  the  government 
securities,  other  than  mortgage-backed 
securities,  from  the  customer  within  30 
calendar  days,  or  in  the  case  of 
mortgage-backed  securities  within  60 
calendar  days,  after  the  settlement  date, 
the  government  securities  broker  or 
government  securities  dealer  shall 
immediately  thereafter  close  the 
transaction  with  the  customer  by 
purchasing,  or  otherwise  obtaining, 
securities  of  like  kind  and  quantify.  For 
purposes  of  this  paragraph  (m),  the  term 
"customer"  shall  not  include  a  broker  or 
dealer  who  maintains  a  special  omnibus 
account  with  another  broker  or  dealer  in 


com  tliance  with  section  4(b)  of 
Regi  lation  T  (12  CFR  220.4(b)). 

*        •        •        • 

Section  403.5  is  amended  by 
revis  ing  paragraph  (c)(l)(iii);  by 
rede  ignating  paragraph  (g)  as  paragraph 
(h)  a  id  revising  newly  redesignated 
para  ;raph  (h);  and  by  adding  new 
para  ;raph  (g)  to  read  as  follows: 

§  40a  5.    Custody  of  securities  held  by 
finan  :ial  institutions  that  are  government 
secu  ities  brokers  or  dealers. 


D* 
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possession 


to 
days 
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secu  ities 


or 


days 
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)  Take  prompt  steps  to  obtain 

or  control  of  securities  failed 

for  more  than  30  calendar 
or  in  the  case  of  mortgage-backed 

.for  more  than  60  calendar 


(g^  If  a  financial  institution  executes  a 
sell  (  rder  of  a  customer  (other  than  an 
ordef  to  execute  a  sale  of  securities 
the  seller  does  not  own,  which 
purposes  of  this  paragraph  shall 
that  the  customer  placing  the  sell 
has  identified  the  sale  as  a  short 
o  the  financial  institution)  and  if 
reason  whatever  the  financial 
ution  has  not  obtained  possession 
government  securities,  except 
-backed  securities,  from  the 
within  30  calendar  days,  or  in 
(|ase  of  mortgage-backed  securities 
n  60  calendar  days,  after  the 

date,  the  financial  institution 
immediately  thereafter  close  the 
with  the  customer  by 
,  or  otherwise  obtaining, 
of  like  kind  and  quantity. 
The  appropriate  regulatory  agency 
inancial  institution  that  is  a 

securities  broker  or  dealer 
extend  the  period  specified  in 
a^raphs  (c)(l)(iii)  and  (g)  of  this 
on  application  of  the  Hnancial 
for  one  or  more  limited 
periods  commensurate  with  the 
circi  mstances,  provided  the  appropriate 
regu  atory  agency  is  satisfied  that  the 
cial  institution  is  acting  in  good 
in  making  the  application  and  that 
ional  circumstances  warrant  such 
.  Each  appropriate  regulatory 
should  make  and  preserve  for  a 
of  not  less  than  three  years  a 
of  each  extension  granted 
to  this  paragraph,  which 
a  summary  of  the  justification 
for  t&e  granting  of  the  extension. 

Da  ed:  February  14. 1994. 
Fran  ( N.  Newmiin, 
Undt  r  Secretary  for  Domestic  Finance. 
jFR  I  oc.  94-4402  Filed  2-2S-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  16 

[Docicet  No.  R-94-1669;  FR-343ft-F-0?l 

RIN  2501-AB60 

Exemption  of  System  of  Records 
Under  Privacy  Act  of  1974 

AGENCY:  Office  of  the  Secretary,  HUD 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  exempts  a  new 
system  of  records  entitled  "Tenant 
Eligibility  Verification  Files"  from 
compliance  with  the  applicable 
provisions  of  the  Privacy  Act.  This 
additional  exemption  is  necessary 
because  on  July  12, 1993,  the 
Department  created  a  new  system  of 
records  entitled  "HUD/PIH-1.  Tenant 
Eligibility  Verification  Files"  to  add  to 
the  Privacy  Act  system  of  records. 
EFFECTIVE  DATE:  March  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Decker,  Director.  Computer 
Matching  Activities  Division.  Office  of 
the  Public  and  Indian  Housing 
Comptroller,  Room  4122,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0099. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
0850.  (These  telephone  numbers  are  not 
toll-fr«e.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Except  for  the  Office  of  Inspector 
General,  the  Department's 
implementation  of  the  Privacy  Act  (5 
U.S.C.  552a)  is  set  forth  in  24  CFR  part 
16.  (The  implementation  of  the  Privacy 
Act  for  the  Office  of  Inspector  General 
appears  in  24  CFR  part  2003).  The 
implementation  of  the  Privacy  Act 
includes  the  publication  of  a  system  of 
records  whirJi  are  exempt  from  certain 
requirements  of  the  Privacy  Act,  as 
determined  by  the  Secretary  under  the 
specific  exemption  authority  of  the  Act, 
5  U.S.C.  552a{k).  The  specific 
exemption  provision  of  the  Privacy  Act 
authorizes  exemption  for  systems  of 
records  frt)m  many  of  the  notice  and 
access  requirements  of  the  Privacy  Act, 
but  does  not  affect  the  applicability  of 
the  remaining  Privacy  Act  requirements. 
The  Department's  specific  exemptions 
appear  at  24  CFR  16.15. 

The  establishment  of  a  new  system  of 
records  on  July  12. 1993  (58  FR  37600), 
entitled  "HUD/PIH-1.  Tenant  Eligibility 
Verification  Files,"  and  this  rule  are 
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necessary  as  a  result  of  the  recent 
transfer  of  computer  matdiing/tenant 
eligibility  verification  functions  from 
the  Office  of  Inspects  General  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  (The  transfer  affects 
only  housing  assistance  programs 
administered  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing.) 

The  tenant  records  and  other  records 
referenced  in  the  new  "Tenant 
Eligibility  Verification  Files"  system  of 
records  notice  were  previously  included 
in  the  "Investigative  Files  of  the  Office 
of  the  Inspector  General"  (HUD/OIG-1, 
see  57  FR  25070).  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
will  be  adding  records  to  the  final  new 
system  based  on  computer  matching 
results  and  verification  of  those  results 
with  tenant  case  files  and  records 
supplied  by  Federal  agencies  and 
private  employers. 

This  final  rule  also  makes  dianges  to 
§  16.15  to  clarify  the  scof>e  of  the 
exemptions  applicable  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing's  system  of  records  entitled 
"Tenant  Eligibility  Verification  Files," 
and  provides  reasons  for  the  exemptions 
from  particular  subsections  of  the 
Privacy  Act  that  are  more  detailed>than 
those  currently  found  at  24  CFR  16.15. 

II.  Discussion  of  Public  Comments  From 
Proposed  Rule 

On  July  12, 1993  (58  FR  37598),  the 
Department  published  a  proposed  rule 
which  would  exempt  the  new  system  of 
records  entitled  "Tenant  Eligibility 
Verification  Files"  from  compliance 
with  applicable  provisions  of  the 
Privacy  Act  The  Department  received 
one  public  comment  from  a  public 
housing  agency  in  response  to  this 
proposed  rule.  The  commenter  stressed 
the  need  to  protect  a  tenant's  privacy, 
and  urged  strenuous  penalties  to 
prevent  misuse  of  die  new  system  of 
records.  The  Department  agr^  that  it  is 
extremely  important  to  prevent  the 
misiise  of  confidential  material 
concerning  a  tenant  However,  the 
Department  does  not  believe  any 
changes  to  the  final  rule  are  necessary 
because  both  the  Privacy  Act  and  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  provide 
sufficient  safegomds  to  protect  against 
the  unlawful  disclosure  of  material 
coDceming  a  tenant  from  this  Privacy 
Act  system  of  records. 

m.Odier  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1S08.4  of 
the  regulations  of  die  Council  on 
Environmental  Quality  and  24  CFR 


50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this 
document  are  determined  not  to  have 
the  potential  of  having  a  significant 
impact  on  the  quality  of  the  human 
environment,  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  a  Finding  of  No  Significant 
Impact  is  not  required. 

B.  Regulatory  Flexibility  Mt 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
'  605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  only  afl^ects  the  way  the  Department 
implements  the  Privacy  Act. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order.  Specifically,  the 
requirements  of  this  nde  are  directed  to 
the  Department  of  Housing  tuid  Urban 
Development,  and  do  not  impinge  upon 
the  relationship  between  the  Fedwal 
Government  and  &ate  and  local 
governments. 

D.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  \mder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
Camily  formation,  maintenance,  and 
general  %vell-being,  and,  thus,'  is  not 
subject  to  review  under  the  Older.  No 
significant  change  in  existing  HUD 
policies  or  programs  wriU  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  rehte  to  family 
concerns. 

B.  Regulatory  Agenda 

This  final  rule  was  listed  as  item  no. 
1444  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  25, 1993  (58  FR  56402,  56410) 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act 


List  of  Subjects  in  24  CFR  Part  16 

Privacy. 

Accordingly,  24  CFR  part  16  is 
amended  to  reed  as  follows: 

PART  16— IMPLEMENTATION  OF  THE 
PRfVACyACTOF1974 

1.  The  authority  dtatioo  for  part  16  is 
revised  to  read  as  follows: 

Aetfaorily:  S  U.S.C  552(a):  42  VS.C. 
353S(d). 

2.  Section  16.15  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  as 
follows: 

116.15   SpedOc  exemptions. 

•        •        •        •        • 

(c)  The  system  of  records  entitled 
"HUD/PIH-1.  Tenant  Eligibility 
Verification  Files"  consists  in  part  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  Relevant  records 
will  be  used  by  appropriate  Federal, 
state  or  local  agencies  charged  with  the 
responsibility  for  investigating  or 
prosecuting  violations  of  law.  Therefore, 
to  the  extent  that  information  in  the 
system  falls  within  the  coverage  of 
subsection  (k)(2)  of  the  Privacy  Act.  5 
U.S.C  552a(k)(2),  the  system  is  exempt 
from  the  requirements  of  the  following 
subsections  of  the  Privacy  Act,  for  the 
reasons  stated  below. 

(1)  From  subsection  (c)(3)  because 
release  of  an  accounting  of  disclosures 
to  an  individual  who  may  be  the  subject 
of  an  investigation  could  reveal  the 
nature  and  scope  of  the  investigation 
and  could  result  in  the  altering  or 
destruction  of  evidence,  improper 
influencing  of  witnesses,  and  other 
evasive  actions  that  could  impede  or 
compromise  the  investigetion. 

(2)  From  subsection  (a)(1)  because 
release  of  the  records  to  an  individual 
who  may  become  or  has  become  the 
subject  of  an  investigation  could 
interfere  with  pending  or  prospective 
law  enforcement  proceedings,  constitute 
an  unwarranted  invasion  of  the  personal 
privacy  of  third  parties,  reveal  the 
identity  of  confidential  sources,  or 
reveal  sensitive  investigative  techniques 
and  procedures. 

(3)  From  subsection  (d)(2)  because 
amendment  or  correction  of  the  records 
could  interfere  with  pending  or 
prospective  law  enforcement 
proceedings,  or  could  impose  an 
impossible  administrative  and 
investigative  burden  by  requiiii^  the 
office  that  maintains  the  records  to 
continuously  retrograde  its  verifications 
of  tenant  eligibility  attempting  to 
resolve  questions  of  aomrecy,  reievanoe. 
timeliness  and  completeness. 

(4)  From  subsection  (e)(1)  because  it 
is  often  impossible  to  determine 


9408        Federal  Register  /  Vol.  59,  No. 


relevance  or  necessity  of  information  in 
pre-investigative  early  stages.  The  value 
of  such  information  is  a  question  of 
judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  uimecessary  to  an 
investigation.  In  addition,  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  or  investigators,  may  obtain 
information  concerning  the  violation  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  or  investigators,  should  retain 
this  information  because  it  may  aid  in 
establishing  patterns  of  unlawful 
activity  and  provide  leads  for  other  law 
enforcement  agencies.  Further,  in 
obtaining  the  evidence,  information  may 
be  provided  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
inquiry  or  investigation  but  which  may 
be  pertinent  to  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
identified. 

(d)  The  system  of  records  entitled 
"HUD/PIH-1.  Tenant  Eligibility 
Verification  Files"  consists  in  part  of 
material  that  may  be  used  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  Federal 
civilian  employment  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence.  Therefore,  to  the 
extent  that  information  in  this  system 
falls  within  the  coverage  of  subsection 
(k)(5)  of  the  Privacy  Act.  5  U.S.C. 
552a(k)(5),  the  system  is  exempt  from 
the  requirements  of  the  following 
subsection  of  the  Privacy  Act,  for  the 
reasons  stated  below. 

(1)  From  subsection  (d)(1)  because 
release  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
of  confidentiality.  Revealing  the  identity 
of  a  confidential  source  could  impede 
future  cooperation  by  sources,  and 
could  result  in  harassment  or  harm  to 
such  sources. 

Dated:  February  15, 1994. 
Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  94-4482  Filed  2-25-94;  8:45  am] 
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raN  2  S01-AB65 

Imph  mentation  of  Section  129  of  tlie 
Houj  ing  and  Community  Deveiopment 
Act  ^1992 

AGErA:Y:  Office  of  the  Secretary,  HUD. 
ACTK  N:  Final  rule. 


SUMM  ARY:  This  final  rule  establishes 
proo  dures  for  public  housing  agencies 
and  1  ndian  housing  authorities  (HAs)  to 
follow  V  to  permit  HAs  to  retain  a  portion 
of  ce  tain  section  8  fraud  recoveries 
bom  tenants  and  owners  for  use  in 
sectii  m  8  programs.  Section  129  of  the 
Hous  ing  and  Community  Envelopment 
Act  c  f  1992  expands  HA  retention  of 
sectii  in  8  fraud  recoveries  to  include 
recoi  eries  obtained  through 
admi  listrative  repayment  agreements, 
as  w(  11  as  litigation  (including 
settle  ment  of  a  lawsuit)  or  a  court-  - 
ordei  ed  restitution.  This  rule  applies  to 
the  s  iction  8  rental  certificate,  rental 
vouc  ler.moderate rehabilitation 
prog  ams,  and  private  owner/HA  new 
cons  ruction  and  substantial 
rehabilitation  projects  subject  to  an 
Anni  lal  Contributions  Contract. 
EFFE(  TIVE  DATE:  March  30, 1994. 
FOR  I  URTHER  INFORMATION  CONTACT:  For 
the  S  BCtion  8  Rental  Certificate,  Rental 
Vou{  ler  and  Moderate  Rehabilitation 
Progi  ams:  Madeline  Hastings,  Director, 
Rent  il  Assistance  Division,  Office  of 
Assij  ted  Housing,  room  4226, 
Depa  "tment  of  Housing  and  Urban 
Deve  opment.  451  Seventh  Street,  SW., 
Was  lington,  DC  20410.  (202)  708-1842. 
Hear  ng  or  speech-impaired  individuals 
may  :all  HUD's  TDD  number  (202)  708- 
085G 

Fo  issues  concerning  computer 
mate  ling/tenant  income  verification 
matt  srs:  David  L.  Decker,  Director, 
Com  >uter  Matching  Activities  Division, 
roon  4122,  Department  of  Housing  and 
Urba  1  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410,  (202)  708- 
0099  Hearing  or  speech-impaired 
indii  iduals  may  call  HUD's  TDD 
num  )er  (202)  708-0850. 

Fo  ■  Section  8  private  owner/HA  new 
cons  ruction  and  substantial 
reha  tilitation  projects  subject  to  an  ACC 
betw  sen  HUD  and  an  HA:  James 
Taha  sh,  Director,  Planning  and 
Proo  dures  Division.  Office  of  Insured 
Mull  family  Housing  Development, 
roon  6182,  Department  of  Housing  and 
Urba  1  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  (202)  708- 
3944 ,  Hearing  or  speech-impaired 
indi'  iduals  may  call  HUD's  TDD 
num  )er  (202)  708-4594. 


(The  telephone  numbers  cited  above 
are  not  toll  &«e  nimibers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background: 

Some  tenants  receiving  section  8 
assistance  submit  false  statements 
which  underreport  income  to  obtain 
excessive  housing  assistance.  Similarly, 
some  owners  also  commit  fraud  in  order 
to  receive  section  8  rental  assistance 
payments  to  which  they  are  not  entitled. 
Examples  of  owner  fraud  include  billing 
for  vacant  dwelling  imits,  charging  more 
rent  for  assisted  units  than  unassisted 
imits  in  the  same  building,  receiving 
sidepayments  from  assisted  tenants,  and 
knowingly  admitting  ineligible  tenants 
into  section  8  substantial  rehabilitation 
and  new  construction  projects.  Through 
various  methods,  such  as  direct 
observation,  informants,  investigative 
action  and  computer  matches,  HAs 
discover  that  tenants  and  owners  have 
committed  fr^ud  in  order  to  receive 
either  benefits  or  payments  for  which 
they  were  not  entitled. 

In  1981,  Congress  enacted  legislation 
aimed  at  stemming  this  fraud  and  abuse. 
Section  326(d)(1)  of  the  Housing  and 
Community  Development  Amendments 
of  1981  (Pub.  L.  97-35;  hereafter 
referred  to  as  "1981  HCD  Act")  allowed 
HAs  to  retain  "out  of  judgments 
obtained  by  them  in  recovering  amounts 
wrongfully  paid  as  a  result  of  fraud  and 
abuse"  a  portion  of  the  fraud  recoveries 
to  encourage  HAs  to  recover  amounts 
overpaid  as  a  result  of  such  fraud  and 
abuse.  On  August  20. 1986  (51  FR 
29633).  the  Department  published  a 
final  rule  implementing  section 
326(d)(1)  of  the  1981  HCD 
Amendments.  In  the  final  rule.  HUD 
construed  the  term  "judgments"  to 
allow  HAs  to  retain  amounts  recovered 
by  means  of  litigation,  including  a 
settlement  of  litigation. 

However,, most  section  8  fraud 
recoveries  result  from  administrative 
repayment  agreements  between  the  HA 
and  the  families,  or  between  the  HA  and 
the  owner.  As  such,  nearly  all  tenant 
and  owner  fraud  recoveries  have  gone  to 
HUD.  and  HAs  have  had  little  monetary 
incentive  to  identify  tenant  and  owner 
fraud  and  pursue  repayment. 

Section  129  of  the  Housing  and 
Community  Development  Act  of  1992, 
(Pub.  L.  102-550.  approved  October  28. 
1992;  hereafter  referred  to  as  "1992  HCD 
Act"),  allows  HAs  to  retain  a  portion  of 
rental  assistance  fraud  recoveries 
obtained  through  litigation,  coun- 
ordered  restitutions,  and  administrative 
repayment  agreements  pursuant  to  an 
administrative  grievance  procedure 
except  in  cases  where  HIH)  is  the 


principal  party  initiating  or  sustaining 
the  recovery  action.  By  allowing  HAs  to 
retain  a  portion  of  the  monies  recovered 
under  administrative  repayment 
agreements,  the  Act  provides  an 
additional  incentive  for  HAs  to 
aggressively  pursue  cases  of  suspected 
fraud. 

Under  the  Act  and  this  regulation,  an 
HA  can  retain  the  greater  of:  (1)  50 
percent  of  the  amount  collected  or  (2) 
the  actual,  reasonable,  and  necessary 
expenses  related  to  the  collection, 
including  the  cost  of  investigation,  legal 
fees  and  collection  fees.  The  recoveries 
may  be  obtained  through  litigation 
(including  settlement  of  a  lawsuit),  a 
court-ordered  restitution,  or  an 
administrative  repayment  agreement 
pursuant  to  an  administrative  grievance 
procedure.  The  rule  applies  to  the 
Section  8  Rental  Certificate,  Rental 
Voucher,  Moderate  Rehabilitation 
Programs  and  private  owmer/HA  new 
construction  and  substantial 
rehabilitation  projects  subject  to  an 
Annual  Contributions  Contract  (ACC) 
between  HUD  and  an  HA. 

Finally,  in  August  of  1986,  the 
Department  added  a  final  rule 
implementing  section  326(d)(1)  of  the 
1981  HCD  Amendments  as  a  new  part 
892.  This  final  rule  transfers  the 
requirements  of  892  to  a  new  part  792, 
and  removes  part  892.  The  rule  also 
changes  the  reference  from  public 
housing  agency  (PHA)  to  housing 
agency  (HA)  to  recognize  definitional 
changes  resulting  frt>m  the  Indian 
Housing  Act  of  1988  (Pub.  L.  100-358). 

n.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  rule  increases  the 
amount  a  housing  agency  may  recover 


in  fraud  and  abuse  cases.  As  such,  the 
rule  will  not  impinge  on  the 
relationship  between  the  Federal  and 
state  and  local  governments,  and  the 
rule  is  not  subject  to  review  imder  the 
order.  \ 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  bom 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
number  of  recoveries  by  housing 
agencies  is  expected  to  be  small  and  so 
the  number  of  small  public  housing 
agencies  affected  will  be  small.  In  any 
event,  the  effect  on  small  entities  is 
expected  to  be  positive  rather  than 
negative. 

E.  Paperwork 

The  changes  made  by  this  final  rule 
to  the  regulatory  text  in  24  CFR  part 
892,  which  now  appears  as  24  CFR  part 
792,  will  not  add  any  additional 
information  collection  burden  than  that 
afready  approved  by  the  Office  of 
Management  and  Burden  under  the 
Paperwork  Reduction  Act  and  assigned 
OMB  approval  number  2577-0053. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  item  no.  1655 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  25, 
1993  (58  FR  56402,  56453)  in 
accordance  with  Executive  Order  12991 
and  the  Regulatory  Flexibility  Act. 

G.  Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
rules  for  public  comment  before  their 
issuance  for  effect,  in  accordance  with 
its  own  regulations  on  rulemaking,  24 
CFR  part  10.  However,  part  10  provides 
exceptions  from  that  general  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 


to  the  public  interest"  (24  CFR  10.1). 
The  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  pn^edure  is 
unnecessary  because  the  changes  being 
made  to  part  892,  which  now  appears  as 
part  792.  merely  implement  statutory 
amendments  that  do  not  involve  the 
exercise  of  any  discretion  by  the 
Department. 

H.  The  Catalog  of  Federal  Domestic 
Assistance  program  number(s)  are 
14.156,  Lower  Income  Housing 
Assistance  Programs. 

List  of  Subjects  in  24  CFR  Parts  792  and 
892 

Fraud,  Grant  programs — ^housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  by 
redesignating  part  892  as  part  792  and 
by  revising  the  newly  designated  part 
792  to  read  as  follows: 

PART  792-HOUSINQ  AGENCY 
SECTION  8  FRAUD  RECOVERIES 

Subpart  A— Qanaral  Provisions 

792.101  Purpose. 

792.102  Applicability. 

792.103  Definitions. 

Subpart  B— Recovery  of  Section  8  Funds 

792.201  Conduct  of  litigation. 

792.202  HA  retention  of  proceeds. 

792.203  Application  of  amounts  recovered. 

792.204  Recordkeeping  and  reporting. 

Authority:  42  U.S.C  1437f  note;  42  U.S.C 
3535(d). 

Sut>part  A— General  Provisions 

§792.101    Purpose. 

The  purpose  of  this  part  is  to 
encourage  public  housing  agencies  and 
Indian  housing  authorities  (HAs)  to 
investigate  and  pursue  instances  of 
tenant  and  owner  fraud  and  abuse  in  the 
operation  of  the  section  8  housing 
assistance  payments  programs. 

§792.102    Applicability. 

(a)  This  part  applies  to  an  HA  acting 
as  a  contract  administrator  under  an 
annual  contributions  contract  with  HUD 
in  any  section  8  housing  assistance 
payments  program.  To  be  eligible  to 
retain  section  8  tenant  or  owner  fraud 
recoveries,  the  HA  must  be  the  principal 
party  initiating  or  sustaining  an  action 
to  recover  amounts  from  families. 

(b)  This  part  applies  only  to  those 
instances  when  a  tenant  or  owner 
committed  fraud,  and  the  fraud 
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recoveries  are  obtained  through 
litigation  brought  by  the  HA  (including 
settlement  of  the  lawsuit),  a  court- 
ordered  restitution  pursuant  to  a 
criminal  proceeding,  or  an 
administrative  repayment  agreement 
with  the  family  or  owner  as  a  result  of 
an  HA  administrative  grievance 
procedure  pursuant  to,  or  incorporating 
the  requirements  of,  §  882.216  or 
887.405.  This  part  does  not  apply  to 
cases  of  owner  fraud  in  HA-owned  or 
controlled  units,  or  where  incorrect 
payments  were  made  or  benefits 
received  because  of  calculation  errors 
instead  of  willful  fraudulent  activities, 
(c)  This  part  applies  to  all  tenant  and 
owner  fraud  recoveries  resulting  from 
litigation  brought  by  the  HA  (including 
settlement  of  the  lawsuit),  or  a  court- 
ordered  restitution  pursuant  to  a 
criminal  proceeding  obtained  on  or  after 
October  6, 1986,  and  to  all  tenant  and 
owner  fraud  recoveries  obtained 
through  administrative  repayment   ' 
agreements  signed  on  or  after  October 
28, 1992. 

§792.103    Definitions. 

Fraud  and  abuse.  Fraud  and  abuse 
means  a  single  act  or  pattern  of  actions: 

(1)  That  constitutes  false  statement, 
omission,  or  concealment  of  a 
substantive  fact,  made  with  intent  to 
deceive  or  mislead;  and 

(2)  That  results  in  payment  of  section 
8  program  funds  in  violation  of  section 
8  program  requirements. 

HA  (Housing  Agency).  HA  (Housing 
Agency)  means  any  State,  county, 
municipality,  or  other  governmental 
entity  or  public  body,  including  any 
Indian  Housing  Authority,  acting  as  a 
section  8  contract  administrator  under 
an  annual  contributions  contract  with 
HUD. 

Judgment.  Judgment  means  a 
provision  for  recovery  of  section  8 
program  funds  obtained  through  fraud 
and  abuse,  by  order  of  a  court  in 
litigation  or  by  a  settlement  of  a  claim 
in  litigation,  whether  or  not  stated  in  a 
court  order. 

Litigation.  A  lawSuit  brought  by  a  HA 
to  recover  section  8  program  funds 
obtained  as  a  result  of  fraud  and  abuse. 

Principal  party  in  initiating  or 
sustaining  an  action  to  recover. 
Principal  party  in  initiating  or 
sustaining  an  action  to  recover  means 
the  party  that  incurs  more  than  half  the 
costs  incurred  in: 

(1)  Recertifying  tenants  who 
fraudulently  obtained  section  8  rental 
assistance; 

(2)  Recomputing  the  correct  amounts 
owed  by  tenants;  and 
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(3)  Taking  needed  actions  to  recoup 
the  e  ccess  benefits  received,  such  as 
initii  tin^  litigation. 

Co  its  incurred  to  detect  potential 
excel  sive  benefits  in  the  routine  day-to- 
/day  <  perations  of  the  program  are 
excli  ded  in  determining  the  principal 
part)  in  initiating  or  sustaining  an 
actio  1  to  recover.  For  example,  the  cost 
of  in  »me  verification  during  an  annual 
recei  :ification  would  not  be  counted  in 
detei  mining  the  principal  party  in 
initi)  ting  or  sustaining  an  action  to 
reco^  er. 

Re  jayment  agreement.  Repayment 
agre<  ment  means  a  formal  document 
signt  d  by  a  tenant  or  owner  and 
prov  ded  to  an  HA  in  which  a  tenant  or 
own  T  acknowledges  a  debt,  in  a 
spec  fie  amount,  and  agrees  to  repay  the 
amoi  int  due  at  specific  time  period(s). 

Sub|  lart  B — Recovery  of  Section  8 
Fun<  s 

§792  201    Conduct  of  litigation. 

Th  B  HA  must  obtain  HUD^pproval 
befoi  e  initiating  litigation  in  which  the 
HA  i  >  requesting  HUD  assistance  or 
parti  :ipation. 

§792  202    HA  retention  of  proceeds. 


(a 
part 


to  re  ;over  amounts  from  tenants  that  are 


due 


Where  the  HA  is  the  principal 
initiating  or  sustaining  an  action 


IS  a  result  of  fraud  and  abuse,  the 


HA  1  lay  retain,  the  greater  of: 

(1  Fifty  percent  of  the  amoimt  it 
actu  lly  collects  from  a  judgment, 
litig<  tion  (including  settlement  of 
laws  lit)  or  an  administrative  repayment 
agre(  ment  pursuant  to,  or  incorporating 
the  I  jquirements  of,  §  882.216  or 
§88  .405;  or 

(2  Reasonable  and  necessary  costs 
that  he  HA  incurs  related  to  the 
colU  ction  from  a  judgment,  litigation 
(incl  jding  settlement  of  lawsuit)  or  an 
adm  nistrative  repayment  agreement 
purs  lant  to,  or  incorporating  the 
requ  rements  of,  §  882.216  or  §  887.405. 
Reas  jnable  and  necessary  costs  include 
the  ( osts  of  the  investigation,  legal  fees 
and  :ollection  agency  fees. 

(b  If  HUD  incurs  costs  on  behalf  of 
the  I  LA  in  obtaining  the  judgment,  these 
.  costi  must  be  deducted  from  the  amoimt 
to  b<  retained  by  the  HA. 

§792  203   Application  of  amounts 


(a]  The  HA  may  only  use  the  amount 
of  th  J  recovery  it  is  authorized  to  retain 
in  SI  pport  of  the  section  8  program  in 
whit  h  the  fraud  occurred. 

(b  The  remaining  balance  of  the 
reco  rery  proceeds  (i.e.,  the  portion  of 
reco  rery  the  HA  is  not  authorized  to 
retai  i)  must  be  applied  as  directed  by 
HUI. 


§  792.^04    Recordkeeping  and  reporting. 

To  permit  HUD  to  audit  amounts 
retained  undier  this  part,  an  HA  must 
maintain  all  records  required  by  HUD, 
including: 

(a)  Amounts  recovered  on  any 
judgment  or  repayment  agreement; 

(b)  The  nature  of  the  judgment  or 
repayment  agreement;  and 

(c)  The  amount  of  the  legal  fees  and 
expenses  incurred  in  obtaining  the 
judgment  or  repayment  agreement  and 
recovery. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2577-0053) 

Dated:  February  17. 1994. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  Urban 
Development. 
IFR  Doc.  94-4484  Filed  2-25-94:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8491] 

RiN  154S-AN15 

Regulations  Under  Section  446  of  the 
Internal  Revenue  Code  of  1986; 
Application  of  Section  446  With 
Respect  to  Notional  Principal 
Contracts:  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8491).  which  were  published  in  the 
Federal  Register  for  Thursday,  October 
14, 1993  (58  FR  53125).  The  final 
regulations  relate  to  the  timing  of 
income  and  deductions  with  respect  to 
notional  principal  contracts. 
EFFECnvE  DATE:  October  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  B.  Munro,  (202)  622-3950  (not  a 
toll-free  number). 

SUPf>t^MENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  imder 
sections  446(b)  (relating  to  general  rules 
for  methods  of  accoimting)  and  1092(d) 
(relating  to  definitions  and  special  rules 
with  respect  to  straddles)  of  the  Internal 
Revenue  Code  of  1986. 

Need  for  CotTectkni 

As  published,  TD  8491  contains  errors 
which  may  prove  to  be  misleading  and 
are  in  heed  of  clarification. 
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Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8491),  which  were  the 
subject  of  FR  Doc.  93-25192.  is 
corrected  as  follows: 

1.  On  page  53132.  §  1.446-3(f)(4).  the 
last  table  on  the  page  following 
paragraph  (a)  of  Example  6,  in  the  last 
column  under  the  column  heading 
"Principal  component",  the  language 


Loan  balance 


Time  value 
component 


Principal 
component 


$6,105,100 


is  corrected  to  read 


Loan  balance 


Time  value 
component 


Principal 
component 


0 

0 

6,105,100 


2.  On  page  53135,  column  2,  §  1.446- 
3(h)(5),  paragraph  (b)  of  Example  3, 
second  line  bom  the  bottom  of  the 
paragraph,  the  language  "unamortized 
payment  with  respect  the"  is  corrected 
to  read  "unamortized  payment  with 
respect  to  the". 
Cynthia  E.  Grigsiiy. 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-4494  Filed  2-25-94;  8:45  am) 

BILUNO  COOe  4830-01-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-^G72 

To  Amend  the  Travel  Authority  for 
Beneficiaries  Who  Are  in  Receipt  of 
Pension 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  regulations 
that  govern  its  program  to  provide  for 
the  transportation  of  claimants  and 
beneficiaries  to  VA  health  care  facilities. 
The  amendments  will  correct  an 
inadvertent  error  made  when  the 
Department  last  promulgated 
regulations  pertaining  to  this  program  in 
1991.  This  amendment  will  delete  an 
inaccurate  reference  to  beneficiaries 


who  are  in  receipt  of  pension  as  not 
subject  to  a  travel  deductable. 
EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monica  J.  Wilkins,  Policies  and 
Procedures  Division  (161B1),  Veterans 
Health  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420;  Phone 
(202) 535-7439. 

SUPPlfMENTARY  INFORMATION:  On 
October  21, 1991,  the  Department  of 
Veterans  Affairs  amended  its  regulations 
governing  the  beneficiary  travel  program 
to  implement  changes  in  law  made  by 
Pubhc  Law  100-322.  Generally,  that  law 
authorized  the  Government  to  pay  for 
travel  for  certain  categories  of  veterans 
but  imposed  a  "deductible"  on  the 
amount  of  the  benefit.  Other  categories 
of  veterans  could  receive  travel  benefits 
without  having  to  pay  the  deductible. 
The  1991  amendments  to  the 
implementing  regulations  correctly 
provided  that  a  veteran  in  receipt  of 
pension  benefits  was  required  to  pay  a 
deductible.  (See:  38  CFR  17.100(b)(3)). 
However,  in  another  place,  the  same 
regulation  inadvertently  provided  that  a 
veteran  in  receipt  of  VA  pension 
benefits  could  receive  transportation 
expenses  without  being  subject  to  the 
deductible.  (See:  38  CFR  17.1G0(c)(3)). 
The  latter  provision  is  inconsistent  with 
the  law,  and  this  amendment  will 
correct  that  error. 

The  Secretary  of  the  Department  of 
Veterans  Affairs  hereby  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

This  regulation  concerned  the 
provision  of  beneficiary  trevel  to  a 
specified  category  of  eligible  veterans. 
No  paperwork,  administrative  or  other 
regulatory  burdens  are  imposed  upon 
small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  are  64.009, 64.010  and 
64.011. 

List  of  Subjects  in  3B  CFR  Part  17 

Alcoholism,  Claims,  Dental  health, 
Drug  abuse.  Foreign  relations. 
Government  contracts,  Grant 
programs— health.  Health  care.  Health 
facilities.  Health  professions.  Medical 
devices,  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines/'Veterans. 

Approved:  November  24, 1993. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reason  set  out  in  the  preamble. 
38  CFR  part  17  is  amended  as  set  forth 
below: 


PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  72  Stat  1114.  38  U.S.C  501. 
unless  otherwise  noted. 

S  17.100    [Amended] 

2.  In  §  17.100.  paragraph  (c)  (3)  is 
removed. 

IFR  Doc  94-4480  Filed  2-25-94;  8:45  am) 
BIUMQ  CODE  tSZIMI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185.  and  186 

[PP  8F2034, 7F2013, 4F2993, 2F2623, 
4F304e.  SF3453.  and  6F3318^R2034:  FRL- 
4742-q 

RiN  2070-AB78 

Pesticide  Tolerances  for  Permethrin, 
Cypermethrin,  Fenvalerate/ 
Esfenvalerate,  Tralomethrin, 
Bifenthrin,  Cyfluthrin,  and  Lambda- 
Cyhatothrin;  Extension  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  extends 
tolerances  for  the  residues  of  the  seven 
synthetic  pyrethroids — permethrin. 
cypermethrin,  fenvalerate/esfenvalerate, 
tralomethrin,  bifenthrin,  cyfluthrin,  and 
lambda-cyhalothrin  (collectively 
referred  to  as  the  synthetic 
pyrethroids) — in  or  on  certain  raw 
agricultural  commodities.  This  rule  to 
extend  the  effective  date  for  tolerances 
for  maximum  permissible  levels  of 
residues  of  these  synthetic  pyrethroids 
in  or  on  these  commodities  was 
requested  by  FMC  Corp.  (FMC),  Zeneca 
Ag  Products,  E.I.  DuPont  de  Nemours  & 
Co.,  Inc.,  Hoechst-Roussel  Agri-Vet  Co., 
and  Miles,  Inc.  (collectively  called  the 
industry's  Pyrethroid  Working  Croup 
(PWG)). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  28, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  8F2034,  7F2013,  4F2993. 
2F2623.  4F3046, 6F3453,  and  6F3318/ 
R2034),  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Pubhc 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-6100. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  20. 1993  (58 
FR  54093),  EPA  issued  a  proposed  rule 
to  amend  40  CFR  part  180  by  extending 
to  November  15,  1994,  tolerances  for  the 
residues  of  the  seven  synthetic 
pyrethroids  in  or  on  certain 
commodities.  The  Pyrethroid  Working 
Group  had  requested  the  extension. 

There  were  no  comments  or  requests 
for  referral  to  an  advisor}'  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  conjunction 
with  the  extension  request  and  in 
previous  extensions  for  the  synthetic 
pyrethroids  have  been  evaluated  and 
discussed  in  the  proposed  rule.  Based 
on  the  data  and  information  considered, 
the  Agency  concludes  that  the  tolerance 
extensions  will  protect  the  pubUc 
health.  Therefore,  the  tolerance 
extensions  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  reUed 


request 


upon  by  the  objector  (40  CFR  178.27).  A 


or  a  hearing  will  be  granted  if 


the  Adn  inistrator  determines  that  the 
materia  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  t  lere  is  a  reasonable  possibility 
that  ava  lable  evidence  identified  by  the 
requestc  r  would,  if  established,  resolve 
one  or  n  lore  of  such  issues  in  favor  of 
the  requ  estor,  takiiig  into  account 
unconte  >ted  claims  or  facts  to  the 
contrary  ;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
request(  r  would  be'adequate  to  justify 
the  acti<  n  requested  (40  CFR  178.32). 

The  C  ffice  of  Management  and  Budget 
has  exei  ipted  this  rule  from  the 
requirei  lents  of  Executive  Order  12866. 

Pursu  mt  to  the  requirements  of  the 
Regulati  iry  Flexibility  Act  (Pub.  L.  96- 
354,  94  itat.  1164,  5  U.S.C.  601-612), 
the  Adjo  linistrator  has  determined  that 
regulati  )ns  establishing  new  tolerances 
or  raisii  g  tolerance  levels  or 
establis  ling  exemptions  fi^om  tolerance 
requirei  lents  do  not  have  a  significant 
econom  c  impact  on  a  substantial 
number  of  small  entities.  A  certification 
stateme  it  to  this  effect  was  published  in 
the  Fed  tral  Register  of  May  4. 1981  (46 
FR  249;  0). 

List  of  i 
185,  an 


Code  o: 
as  folloivs: 


l.Li 
a. 


Th! 


b.  In 


read  as 


ubjects  in  40  CFR  Parts  180, 
186 


Envir  )nmental  protection. 
Admin:  >trative  practice  and  procedure. 
Agricul  ural  commodities.  Food 
additivi  s.  Feed  additives,  Pesticides  and 
pests,  R  sporting  and  recordkeeping 
requirei  tients. 

Dated;  Januar>-  8, 1994. 

Douglas  D.  Campl. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Federal  Regulations  is  amended 


PART  1  30— [AMENDED] 


t)artl80: 
authority  citation  for  part  180 
continiJes  to  read  as  follows: 


Autho  -ity:  21  U.S.C.  346a  and  371. 


( 180.378.  by  revising  the 


introdu  :tory  text  of  paragraph  (a),  to 


follows: 


§  160.37fe    Permethrin;  tolerances  for 
residuei 

(a) 
15 
thei 
pheno 


1991 


tlime 
or  on 
commctlities: 


tJ 


c.  In  §  180.379  by  amending  the  table 
in  paragraph  (a)  by  adding  a  footnote  to 
the  entry  for  cottonseed  as  follows: 

§180.379    Cyano(3^henoxyphenyl)inethyf- 
4-chloro-a-<1-methettiy0  benzeneacetato; 
totorances  for  residues. 

(a)  *    *    • 


Tolerances,  to  expire  on  November 
.  are  established  for  residues  of 
insecticide  permethrin  It3- 
>  yphenyUmethyl  3-(2.2- 
dichlor  )ethenyl)-2,2- 

th  ^Icyclopropane  carboxylate]  in 
e  following  raw  agricultural 


Commodity 


Parts  per 
million 


Cottonseed 


'02 


^The  tolerance  tor  cottonseed  expires  on 
Novemtw  15.  1994. 


§180.418    [Amended] 

d.  By  amending  §  180.418 
Cypeunethrin;  tolerances  for  residues  in 
the  introductory  text  by  changing  "July 
1, 1993,"  to  read  "November  15, 1994," 

e.  In  §  180.422,  by  revising  the 
introductory  text  to  read  as  follows: 

§  180.422    Tralomethrin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-alpha-cyano-3- 
phenoxybenzyl(lfl,3S)-2,2-dimethyl-3- 
((/?S)-1.2,2,2-tetTabromoethyl]- 
cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metabolites  (S)- 
alpha-cyano-3-phenoxybenzyl  (l/?.3/?)- 
3-(2.2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-alpha-cyano-3-phenoxybenzyl 
(lS.3R)-3-(2.2-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  raw  agricultural  coipmodities: 
*        *        •        *        * 

f.  In  §  180.436.  by  amending  the  table 
therein  by  adding  a  footnote  to  the  entry 
for  cottonseed  as  follows: 

§  180.436    Cyfluthrin;  tolerances  for 
residues. 


Commodity 


Parts  per 
million 


Cottonseed 


11.0 


'The  tolerarKfl  for  cottonseed  expires  on 
Novemtjer  15,  1994. 

g.  In  §  180.438.  the  section 
designation  "(a)"  is  removed,  the 
introductory  text  is  revised,  and  the 
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table  is  amended  by  adding  a  footnote 
to  the  entry  for  cottonseed  as  follows: 

§18a438    [1a-(Sn.3a(Z)}-(±-cyano(3- 
phenoxyphenylKnettiyl  3-<2-chk>ro-3A3- 
trtfluoro-1-propenyl)-2.2- 
dimettiytcyclopropanecarboxylate; 
tolerances  for  residues. 

Tolerances  are  established  for  the 
combined  residues  of  the  insecticide  [1 
a-(S*),3  a  (Z)]-(±)-cyano(3- 
penoxyphenyI)methyl  3-(2-chloro-3 ,3,3- 
trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Cottonseed 


'0.05 


<The  tolerance  for  cottonseed  expires  on 
l^vember  15, 1994. 

h.  In  §  180.442  by  revising  the 
introductory  text,  to  read  as  follows: 

§18a442    BIfenthrin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  residues  of 
the  pyrethroid  bifcnthrin,  (2- 
methyl(l,l'-biphenyl]-3-yl)methyl-3-(2- 
chloro-3,3,3-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate,  in  or 
on  the  following  commodities: 


PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  348. 

b.  In  §  185.1250,  by  revising 
paragraph  (a),  to  read  as  follows: 

§185.1250    Cyfluthrin. 

(a)  A  tolerance,  to  expire  on 
November  15, 1994,  of  2.0  parts  per 
milhon  is  estabUshed  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-nuoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg.  No.  69359-37-5)  in  cottonseed  oil 
resulting  from  appfication  of  the 
insecticide  to  cottonseed. 
•        *        •        •        • 

c.  In  §  185.5450,  by  revising  the 
introductory  text  to  read  as  follows: 

§185.5450    Tralometttrin. 

Tolerances,  to  expire  on  November 
15, 1994,  are  established  for  the 
combined  residues  of  the  insecticide 


tralomethrin  ((S)-alpha-cyano-3- 
phenoxybenzyl-(lfl,3S)-2.2-dimethyl-3- 
[(flS)-l,2,2,2-tetrabromoethyll- 
cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-61)  and  its  metaboUtQS  [S]- 
alpha-cyano-3-phenoxybenzyl  (l/?,3fl)- 
3-(2,2-dibromovinyl)-2.2- 
dimethylcyclopropanecarboxylate  and 
(S)-alpha-cyano-3- 
phenoxybenzyl(lS,3fl)-3-(2.2- 
dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  food  commodities  when 
present  as  a  result  of  application  of  the 
insecticide  to  the  growing  crops: 

•  *        •        •        • 

PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

b.  In  §  186.1250.  by  revising 
paragraph  (a),  to  read  as  follows: 

§186.1250    Cyfluthrin. 

(a)  A  tolerance,  to  expire  on 
November  15, 1994,  of  2.0  parts  per 
million  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate;  CAS 
Reg.  No.  68359-37-5)  in  cottonseed  hulls 
resulting  from  application  of  the 
insecticide  to  cottonseed. 

*  •        •        •        * 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[ET  Doclcet  No.  92-28;  FCC  03-647] 

Mobile-Satellite  Service  at  1610-1626.5 
and  2483.5-2500  MHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order 
allocates  the  1610-1626.5  and  2483.5- 
2500  MHz  bands  on  a  co-primary  basis 
to  the  mobile-satellite  service  (MSS). 
This  action  responds  to  seven  petitions 
for  rule  making  that  were  filed  with  the 
Commission  and  conforms  to  the 
international  frequency  allocation  that 
was  adopted  at  the  World 
Administrative  Radio  Conference 
(WARG-92)  last  year.  Further,  this 


action  is  taken  to  accommodate  the  need 
for  additional  mobile-satelUte  spectrum 
that  can  be  used  to  provide  many  new 
services  both  domestically  and 
internationally. 

DATES:  March  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ray  LaForge,  OfBce  of  Engineering  and 
Technology,  telephone  (202)  653-8117. 
SUPf>t.EMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order  in  ET  Docket  No.  92-28 
adopted  on  December  13, 1993  and 
released  January  12, 1994.  The  complete 
text  of  this  Report  and  Order  is  available 
for  insp>ection  and  copying  during 
normal  business  hours  in  the  FCC 
Public  Reference  Center  (room  239). 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  Report  and 
Order  also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
Inc.,  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20036,  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  In  this  Report  and  Order  the 
Commission  allocates  33  MHz  of 
spectrum,  the  1610-1626.5  and  2483.5- 
2500  MHz  bands,  for  the  mobile-sateUite 
service  (MSS).  A  total  of  16.5  MHz, 
1610-1626.5  MHz,  is  provided  for 
primary  space-to-Earth  (uplink) 
operations  and  16.5  MHz,  2483.5-2500 
MHz,  is  provided  for  primary  Earth-to- 
space  (downlink)  operations.  Also.  12.7 
MHz,  1613.8-1626.5  MHz,  is  allocated 
for  secondary  MSS  space-to-Earth 
(downlink)  operations.  In  addition,  the 
Commission  elevates  the  radio 
astronomy  service  allocation  in  the 
1610.6-1613.8  MHz  band  from 
secondary  to  co-primary  status. 

2.  The  1610-1626.5  and  2483.5-2500 
MHz  bands  currently  are  allocated  to  a 
number  of  other  services.  The 
radiodetermination  satellite  service 
(ROSS),  is  allocated  in  these  bands  on. 
a  primary  basis  but  only  interim  RDSS 
systems  have  been  authorized.  See 
Newcomb  Conununications,  Inc.,  8  FCC 
Red  3631  (1993);  and  letter  to  Counsel. 
Mobile  Data  Communications,  Inc  from 
Chief,  Domestic  Facilities  Di\ision 
(August  19, 1993).  Currently,  the  1610- 
1626.5  MHz  band  is  allocated  to  the 
aeronautical  radionavigation  service  on 
a  co-primary  basis,  and  the  1610.6- 
1613.8  MHz  segment  of  this  band  also 
is  allocated  to  the  radio  astronomy 
service  (RAS)  on  a  secondary  basis. 
Frequencies  adjacent  to  the  1610-1626.5 
MHz  band  are  allocated  to  aeronautical 
radionavigation  satellite  and  maritime 
mobile  satelUte  services. 
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3.  The  2483.5-2500  MHz  band  is 
authorized  for  co-primary  use  by  the 
broadcast  auxiUary  service,  the 
terrestrial  fixed  service,  and  the 
industrial,  scientific  and  medical  (ISM) 
service.  Additionally,  the  frequencies 
adjacent  to  this  band  are  allocated  on  a 
primary  basis  to  the  instructional 
television  fixed  service  (ITFS),  the 
multi-channel  multi-point  distribution 
service  (MMDS),  fixed  services,  mobile 
services  and  for  industrial,  scientiHc, 
and  medical  (ISM)  equipment,  and  to 
the  radiolocation  service  on  a  secondary 
basis. 

4.  On  August  5, 1992,  we  proposed  to 
allocate  these  bands  to  the  mobile- 
satellite  service  systems,  shared  on  a  co- 
primary  basis  writh  the  RDSS.  See  57  FR 
43434  (September  21, 1992). 

5.  Basea  on  the  record  in  this 
proceeding,  we  find  that  there  is 
substantial  interest  in  using  both  LEO 
and  GEO  technologies  to  provide  new 
voice  and  data  MSS  services  in  the 
subject  bands.  As  we  indicated  in  the 
Notice,  MSS  LEO  systems  will  offer 
significant  new  benefits  to  both 
domestic  and  international 
communications  users.  MSS  LEO 
systems  potentially  can  provide  a 
universally  available  world-wide 
cellular-like  radiotelephone  service 
offering  voice,  data,  and  facsimile 
service.  In  addition,  radiolocation  and 
radionavigation  applications  also  can  be 
provided. 

6.  Some  of  the  new  applications 
envisioned  include:  (1)  personal  locator 
services  that  could  be  used  to  locate 
accident  victims  or  persons  stranded 
because  of  weather  or  injury;  (2)  fleet 
management  and  tracking  services  that 
would  permit  more  efficient  shipping 
and  transportation  of  goods,  including 
the  tracking  of  hazardous  wastes  and 
material;  (3)  public  safety  services  that 
would  allow  state  and  local 
governments  to  use  MSS  to  extend 
health  and  emergency  services  to  rural 
and  remote  areas  currently  unserved  by 
traditional  communications  facilities; 
and  (4)  International  Services  that 
would  permit  global  MSS  and  make 
modem  telephone  communications 
available  to  remote  and  underserved 
areas  throughout  the  world. 

7.  Further,  the  Commission 
determined  that  although  the  specific 
method  for  sharing  among  systems 
remains  to  be  determined,  based  on  the 
record,  bi-directional  operations  in  the 
1613.8-1626.5  MHz  band  is  feasible, 
and  accordingly  the  Commission  is 
providing  for  a  secondary  allocation  for 
space-to-Earth  operations  in  this  band. 

8.  The  Commission  also  concluded 
that  MSS  operations  in  the  1610-1626.5 
and  2483.5-2500  MHz  bands  should  be 
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subj€  :t  to  the  e.i.r.p.  and  power  flux 
dens  ty  levels  set  forth  in  the 
inten  lational  Radio  Regulations.  In 
addit  on,  such  MSS  operations  will  be 
subje  :t  to  the  coordination  and 
notif  cation  procedures  set  forth  in 
Reso  ution  46. 

9. '  ^e  continue  to  believe  that,  at  least 
initia  ly,  the  existing  FSS  bands  are 
suffi<  ient  to  accommodate  MSS  feeder 
links  We  note  that  there  may  be 
diffic  iilties  in  using  FSS  bands  that 
genei  ally  are  congested  with  significant 
numfters  of  geostationary  fixed-satellite 
syste  ns  (GEO  FSS).  Consequently, 
becai  se  of  the  significant  coordination 
diffic  allies  arising  from  the  global 
natui  i  of  LEO  operations,  MSS  LEO 
feed(  r  links  would  need  to  operate  in 
FSS  requency  bands  that  are  not 
heav  ly  used  by  GEO  FSS  systems.  We 
are  a  so  including  the  inter-satellite 
servi  «  bands  at  24.45-24.65  and  24.65- 
24.75  GHz  and  the  already  allocated 
inter  satellite  service  band  at  22.55-23 
GHz  n  the  United  States  Table  of 
Freqi  ency  Allocations  for  non- 
govei  nment  use. 

10.  In  view  of  the  important  health 
issue  >  involved,  the  fact  that  no  general 
man)  facture  of  consumer  equipment  for 
MSS  in  these  bands  has  yet  begun,  and 
our  ii  itent  to  provide  for  the  expeditious 
initis  tion  of  the  services  for  which  this 
sped  rum  is  being  allocated,  we  believe 
the  /  NSI/IEEE  guidelines  (IEEE  C95.1- 
1991  should  be  used  when  evaluating 
the  p  }tential  for  harm  to  public  health 
from  exposiue  to  RF  emissions  of  MSS 
user  levices.  If  we  modify  the  ANSI/ 
IEEE  guidelines  in  ET  Docket  No.  92-62, 
those  guidelines  will  be  applied  to  MSS 
equii  ment.  We  will  require  that  all 
han(§held  devices  comply  with  the 
ANSI/IEEE  specifications  for 
"uncontrolled"  environments  because 
the  r^w  MSS  service  as  envisioned 
wou  i  include  consumer  use  that  would 
be  w  thin  the  "uncontrolled"  definition. 

11  Further,  in  the  Notice  and 
Tenti  tive  Decision,  57  FR  43434, 
Sept(  mber  21,  1992  supra,  we 
dism  ssed  a  petition  for  rule  making 
filed  )y  CELSAT  to  use  the  RDSS 
fiequ  sncy  band  for  a  hybrid  satellite  and 
terrei  trial  ground  personal 
comi  lunications  service  (PCS).  CELSAT 
had  J  n  alternative  request  for  spectrum 
in  th  I  2120-2129  and  2410-2428  MHz 
banc  >,  including  a  pioneer's  preference 
requi  st  which  remains  pending.  On 
Octo  )er  5. 1992,  CELSAT  filed  a 
Petit  on  for  Reconsideration  of  the 
Com  nission's  Notice  and  Tentative 
E)eci!  ion  in  which  it  argues  that  the 
Comi  nission  incorrectly  dismissed  its 
prop  >sed  spectrum  allocation  because 
the  I  rrestrial  element  of  its  proposal 
was   ncompatible  with  WARC-92.  TRW 


filed  a  petition  to  dismiss  the  CELSAT 
Petition  for  Reconsideration.  The 
Commission  grants  TRW's  petition  but 
accepts  CELSAT's  petition  as  late  filed 
comments.  The  Commission  continues 
to  believe  that  for  the  purpose  of 
international  coordination  it  is 
important  that  our  domestic  allocation 
be  compatible  with  the  WARC-92 
spectrum  allocation.  Thus  we  continue 
to  hold  that  terrestrial  operations  in 
these  bands  is  inappropriate.  For  this 
reason,  we  accept  CELSAT's  Petition  for 
Reconsideration  as  a  comment  in  this 
proceeding. 

12.  In  the  Notice  and  Tentative 
Decision  we  noted  that  the  proposal  was 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  new  or  modified  form, 
information  collection  and/or  record 
keeping,  labeling,  disclosure,  or  record 
retention  requirements,  and  will  not 
increase  or  decrease  burden  hours 
imposed  on  the  public.  No  comments 
were  received  regarding  the  Paperwork 
Reduction  Act. 

13.  Further,  in  the  Notice  and 
Tentative  Decision  we  invited 
comments  on  the  impact  of  the 
proposed  allocation  in  accordance  with 
the  Regulatory  Flexibility  Act  of  1980. 
No  comments  were  received  in  response 
to  our  analysis  of  this  allocation  as 
required  by  the  Regulatory  Flexibility 
Act. 

14.  Accordingly,  it  is  ordered,  that 
Part  2  of  the  Commission's  Rules  and 
Regulations  is  amended  as  specified 
below,  effective  March  30. 1994.  It  is 
further  ordered  that  TRW's  Motion  to 
Dismiss  CELSAT's  Petition  for 
Reconsideration  is  granted  in  part;  and 
that  the  Petition  for  Reconsideration 
filed  by  CELSAT  is  accepted  as  a 
comment.  This  action  is  taken  pursuant 
to  Sections  4(i),  303  (c),  (f),  (g),  and  (r). 
and  309(a)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  154(i), 
303  (c).  (0.  (g),  and  (r). 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocation,  General  rules 
and  regulations,  Radio. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Final  Rules 

I.  Part  2  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS  AND 
RADIO  TREATY  MATTERS:  GENERAL 
RULES  AND  REGULATIONS 

1.  The  authority  citations  in  Part  2 
continues  to  read: 
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Authority:  Sec.  4, 302.  303,  and  307  of  the 
Conununications  Act  of  1934,  as  amended. 
47  U.S.C.  Sections  154. 154(i),  302,  303, 
303(r),  and  307.  unless  otherwise  noted. 

2,  The  International  Footnotes  at  the 
end  of  the  Table  of  Frequency 
Allocations.  §  2.106  is  amended  to 


International  tat)ie 


Region  1  allocation 
MHz 


(1) 


Region  2  alloca- 
tion MHz 


(2) 


remove  footnotes  731A.  731B,  731C. 
731D.  753E,  877,  878.  890  and  891; 
revise  footnotes  733A.  733E,  734,  753. 
753C,  882E,  882F,  and  882G;  and  add 
footnotes  731E,  731F,  753F.  881A.  and 
881B.  Footnote  US319  in  the  United 
States  footnotes  is  also  revised. 


Region  3  alloca- 
tion MHz 


(3) 


3.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  revised  for  the 
1610-1626.5  MHz,  2483.5-2500  MHz, 
22.5-23  GHz.  and  24.25-24.75  GHz 
bands,  in  accordance  with  the 
following: 

92.106   Tabto  of  Fraquency  Allocation*. 


United  States  table 


Government 

Allocation  MHz 

(4) 


FCC  use  designators 


Noo-Govemment 

Allocation  MHz 

(5) 


Rule  pert(s) 


(6) 


Special-Use  fre- 
quencies 

(7) 


1610-1610.6 
Aeronauticat 

Radionavigation. 
Mot)ile-Satellite 

(Earth-to-space). 


722  727  730  731 
731E732  733 
733A733B 
733E733F 


1610-1610.6 
Aeronautical 

Radio- 
navigation. 
Radiodetermin- 

ation  satellite 

(Earttvto- 

space). 
Mobile  Satellite 

(Eartfvto- 

space). 

722  731E732  733 
733A733C 
733D  733E 


1610-1610.6 

Aeronautical 
Radio- 
navigation. 

Mobile-Satellite 
(Earttvto- 
space). 

Radiocietermin- 
ation-Satelllte 
(Earth-to- 
space). 

722  727  730  731 E 
732  733  733A 
733B733E 


1610-1610.6 

Aeronautical 
Radio- 
navigatioa 

Radiodetermirv 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earttvto-space) 

722  731E732  733 
733A733E 
US208US260 
US319 


1610-1610.6 

Aeronautical 
Radio- 
navigatioa 

Radkxletermin- 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earth-to- 
space). 

722  731E732  733 
733A  733E 
US208US260 
US319 


Aviation  (87).  Sat- 
ellite Commu- 
nication (25). 


1610.6-1613.8 
Aeronautical 

Radionavigation. 
Mobile-Satellite 

(Earth-to-space). 
Radio- Astronomy. 


722  727  730  731 
731E732  733 
733A733B 
733E  733F  734 


1610.6-1613.8 

Aeronautical 
Radk>- 
navigation. 

Radiodetermin- 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satettite 
(Earth-to- 
space). 

Radio-Astronomy. 

722  731E732  733 
733A733C 
733D  733E  734 


1610.6-1613.8 

Aeronautical 
Radio- 
navigation. 

Mobile-Satellite 
(Earth^o- 
space). 

Radk>-Astronomy. 

Radiodetermirv 
ation  Satellite 
(Earth-to- 
space). 

722  727  730  731 E 
732  733  733A 
7338  733E  734 


1610.6-1613.8 
Aeronautical 

Radio- 

navigatioa 
Radiodetenmirv 

ation  Satellite 

(Earth-to- 
space). 
Mobile-Satellite 

(Earth-lo- 

space). 
Radio-Astronomy. 

722  731E732  733 
733A733E734 
US208US260 
US319 


1610.6-1613.8 

Aeronautical 
Radio- 
navigation. 

Radiodetermirv 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earth-to-space) 


722  731E732  733 
733A  733E  734 
US208US260 
US319 


Aviation  (87).  Sat- 
ellite commu- 
nicabon  (25). 


1613.8-1626.5 
Aeronautical 

Radionavigation. 
Mobile-Satellite 

(Earth-to-space). 
Mobile-Satellite 

(space-to-Earth). 


/22  727  730  731 
731E731F732 
733  733A  7338 
733E733F 


1613.8-1626.5 

Aeronautical 
Radk>- 
navigation. 

Radiodetermin- 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(space-to- 
Earth). 

722  731 E  731 F 
732  733  733A 
732C733D 
733E 


1613.8-1626.5 

Aeronautical 
Radio- 
navigation. 

Mobile-Satellite 
(Earth-to- 
space). 

Radiodetermin- 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(space-to- 
Earth). 

722  727  730  731 E 
731F732  733 
733A7338 
733E 


1613.8-16265 

Aeronautical 
Radio- 
navigatioa 

Radiodetermirv 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(space-to- 
Earth). 

722  731E  731F 
732  733  733E 
US208US260 
US319 


1613.8-1626.5 

Aeronautical 
Radio- 
navigation. 

Ftediodetermirv 
ation  Satellite 
(Earth-to- 
space). 

Mobile-Satellite 
(Earth-to- 
space). 

Mobile-Satelirte 
(space-to- 
Earth). 

722  731 E  731 F 
732  733  733E 
US20eUS260 
US319 


Aviation  (87).  Sat- 
ellite Commu- 
nication (25). 
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International  table 

United  States  table 

FCC  use  designators 

Region  1  allocation 

Region  2  alloca- 
tion MHz 

Region  3  al 
tionMH 

)ca- 

Government 

NorvGovemment 

Rule  part(s) 

Speciai-Use  fre- 

MHz 

Allocation  MHz 

Allocation  MHz 

quencies 

(1) 

(2) 

(3) 

(4) 

(5)       • 

(6) 

(7) 

• 

2483.5-2500 

• 

2483.5-2500 

ft 

2483.5-2500 

• 

2483.5-2500 

• 

2483.5-2500 

• 

ft 

Fixed.  Mobile.  Mo- 

Fixed. Mobile. 

Fixed.  Mobik 

, 

Radiodetermin- 

Radiodetermin- 

Satellite  Commu- 

bile-Satellite 

Radiodetermin- 

Radiolocat 

XI. 

ation  satellite 

ation  satellite 

nication  (25). 

(space-to-Earth). 

ation  satellite 

Mobile-Sal 

illite 

(space-to-Earth) 

(space-to-Earth) 

Radiolocation. 

(space-to-Earth) 

(space-to- 

753A. 

753A. 

753A. 

Earth). 

Mobile-Satellite 

Mobile-Satellite 

Radiolocation. 

(space-to- 
Earth). 

(space-to- 
Earth). 

Mobile-Satellite 

Radiodetemi 

V 

(space-to- 

ation-Satel 

te 

Earth). 

(space-to- 
Earth).  753 

A. 

733F  752  753 

752  753D  753F 

752  753C  7£ 

W 

752  753F  US41 

752  753F  US41 

753A7538 

US319 

US319  NG147 

753C753F 

• 

• 

22.5-22.5 

• 

• 

• 
22.5-22.55 

• 

22.5-22.55 

• 

• 

Fixed 

Fixed 

Fixed 

Domestic  public 
fixed  (21). 

Mobile 

Mobile 

Mobile 

Private  oper- 
ational fixed 
microwave  (94). 

22.5&-23 

US211  22.5&-23 

US211  22.55-23 

Fixed 

Fixed 

Fixed    - 

Domestic  public 
fixed  (21). 

Inter-satellite 

- 

Inter-satellite 

Inter-satellite 

Private  oper- 
ational fixed 
microwave  (94). 

Mobile 

Mobile 

Mobile 

Satellite  comnni- 
nications  (25). 

879 

879US278 

879  US278 

• 

24.25-24.45  fixed 

• 

Radionavigation 

• 
Radionaviga 

Fixed 
Mobile 

on 

• 

24.25-24.45 
Radionavigation 

ft 

• 
Aviation  (87). 

ft 

24.45-24.65 

Fixed 

Inter-Satellite 


Inter-satellite 


24.65-24.75 

fixed. 

Inter-satellite 


24.75-25.25  Fixed 


24.45-24.65 

Radionavigation 

Inter-satellite 


Inter-satellite 


882E 

24.65-24.75 

Inter-satellite. 

Radio-location- 
satellite  (Earth- 
to-space) 

24.75-25.25 
Fixed-satellite 

(Earth-to-space) 

882Q 


24.45-24.65' 
Radionaviga^on 
Fixed 

Inter-sateUiU 
Mobile 
Fixed 

Inter-satellitc 
Mobile. 
882E 

24.65-24.7Sl 
Fixed. 

Inter-satellit4  Mo- 
bile 

882E882F 
24.75-25.251 
Fixed 
Fixed-satellil » 

(Earth-to-i  pace) 

882G 
882F 


International  Footnotes 


24.45-24.65 

Inter-satellite 

Radiolocation-sat- 
ellite (Earth-to- 
space) 

Radionavigation 


882E 

24.65-24.75 

Inter-satellite. 

Radiolocation-sat- 
ellite (Earth-to- 
space) 

24.75-2525 
Radionavigation 


Satellite  commu- 
nication (25). 


Satellite  commu- 
nication (25). 


Aviation  (87). 


73l\— Removed. 
-Removed. 
73^3 — Removed. 


7310 — ^Removed. 

*         •         •         •         • 

731E— The  use  of  the  band  1610-1626.5 
MHz  by  the  mobile-satellite  service  (Earth-to- 
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space)  and  by  the  radiodetermination- 
satellite  service  (Earth-to-space)  is  subject  to 
the  application  of  the  coordination  and 
notification  procedures  set  forth  in 
Resolution  46  (WARC-92).  A  mobile  earth 
staUon  operating  in  either  of  the  services  in 
this  band  shall  not  produce  an  e.i.r.p.  density 
in  excess  of  - 15  dB  (W/4  kHz)  in  the  part 
of  the  band  used  by  systems  operating  in 
accordance  with  the  provisions  of  No.  732, 
unless  otherwise  agreed  by  the  affected 
administrations.  In  the  part  of  the  band 
where  such  systems  are  not  operating,  a 
value  of  -  3  dB  (W/4  kHz)  is  applicable. 
Stations  of  the  mobile-satellite  service  shall 
not  cause  harmful  interference  to,  or  claim 
protection  from,  stations  in  the  aeronautical 
radionavigation  service,  stations  operating  in 
accordance  with  the  provisions  of  No.  732 
and  stations  in  the  fixed  service  operating  in 
accordance  with  the  provisions  of  No.  730. 

731F— The  use  of  the  band  1613.8-1626.5 
MHz  by  the  mobile-satellite  service  (space-to- 
Carth)  is  subject  to  the  application  of  the 
coordination  and  notification  procedures  set 
forth  in  Resolution  46  (WARC-92). 

733A— With  respect  to  the 
radiodetermination-satellite  and  mobile- 
satellite  services  the  provisions  of  No.  953  do 
not  apply  in  the  frequency  band  1610-1626.5 
MHz. 

•  •         *         •         • 

733E — Harmful  Interference  shall  not  be 
caused  to  stations  of  the  radio  astronomy 
service  using  the  band  1610.6-1613.8  MHz 
by  stations  of  the  radiodcterminaton-satellite 
and  mobile-satellite  services.  (No.  2904 
applies.) 

734 — In  making  assignments  to  stations  of 
other  services,  administrations  are  urged  to 
take  all  practicable  steps  to  protect  the  radio 
astronomy  service  in  the  band  1610.6-1613.8 
MHz  from  harmful  interference.  Emissions 
from  space  or  air-bome  stations  can  be 
particularly  serious  sources  of  interference  to 
the  radio  astronomy  service  (see  Nos.  343 
and  344  and  Article  36). 

•  •         •         *         • 

753 — Different  category  of  service:  in 
France,  the  band  2450-2500  MHz  is  allocated 
on  a  primar>'  basis  to  the  radiolocation 
service  (see  No.  425).  Such  use  is  subject  to 
agreement  with  administrations  having 
service  operating  or  planned  to  operate  in 
accordance  with  the  Table  of  Frequency 
Allocations  which  may  be  affected. 

•  •         •         •         • 

753C — Different  category  of  service:  in 
Angola,  Australia,  Bangladesh.  Burundi, 
China,  Cote  d'lvoire,  Ethiopia,  India,  the 
Islamic  Republic  of  Iran,  Israel,  Italy,  Jordan, 
Kenya,  Lebanon,  Lijieria,  Libya,  Madagascar, 
Mali,  Pakistan,  Papua,  New  Guinea,  Senegal, 
Sudan,  Swaziland,  Syria,  Tanzania, 
Thailand,  Togo,  Zaire  and  Zambia,  the 
allocation  of  the  band  2483.5-2500  MHz  to 
the  radiodetermination-satellite  service 
(space-to-Earth)  is  on  a  primary  basis  (see  No. 
425)  subject  to  agreement  obtained  under  the 
procedure  of  Article  14  with  other  countries 
not  listed  in  this  provision. 

•  •         •         •         • 

753E— Removed. 


753F— The  use  of  the  band  2483.5-2500 
MHz  by  the  mobile-satellite  and  the 
radiodetermination-satellite  services  is 
subject  to  the  application  of  the  coordination 
and  notiBcation  procedures  set  forth  in 
Resolution  46  {WARC-92).  Coordination  of 
space  stations  of  the  mobile-satellite  and 
radiodetermination-satellite  services  with 
resp>ect  to  terrestrial  services  is  required  only 
if  the  power  flux-density  produced  at  the 
Earth's  surface  exceeds  the  limits  in  No. 
2566.  In  respect  of  assigiunents  operating  in 
this  band,  the  provisions  of  Section  II, 
paragraph  2.2  of  Resolution  46  (WARC-92) 
shall  also  be  applied  to  geostationary 
transmitting  space  stations  with  respect  to 
terrestrial  stations. 

*  •        •        •        • 

877 — ^Removed. 
878 — Removed. 

*  •         •         •         • 

881  A— Use  of  the  25.25-27.5  GHz  band  by 
the  inter-satellite  service  is  limited  to  space 
research  and  Earth  exploration-satellite 
applications,  and  also  transmissions  of  data 
originating  from  industrial  and  medical 
activities  in  space. 

881B — Space  services  using  non- 
geostationary  satellites  operating  in  the  inter- 
satellite  service  in  the  band  27-27.5  GHz  are 
exempt  from  the  provisions  of  No.  2613. 

*  •         •         •         • 

882E — The  inter-satellite  service  shall  not 
claim  protection  from  harmful  interference 
frx>m  airport  surface  detection  equipment 
stations  of  the  radionavigation  service. 

882F — Additional  allocation:  in  Japan,  the 
band  24.65-25.25  GHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary  basis 
until  2008. 

882G— In  the  band  24.75-25.25  GHz, 
feeder  links  to  stations  of  the  broadcasting- 
satellite  service  shall  have  priority  over  other 
users  in  the  fixed-satellite  service  (Earth-to- 
space).  Such  other  uses  shall  protect  and 
shall  not  claim  protection  from  existing  and 
future  operating  feeder-link  networks  to  such 
broadcasting  satellite  stations. 

*  •         *         •         • 

890 — Removed. 
891— Removed. 


United  States  (US)  Footnotes 


US319— In  the  137-138, 148-149.9, 149.9- 
150.05.  399.9-400.05, 400.15-401, 1610- 
1626.5,  and  2483.5-2500  MHz  bands. 
Government  stations  in  the  mobile-satellite 
service  shall  be  limited  to  earth  stations 
operating  with  non-Govenunent  space 
stations. 
•         •         *         •      -  • 

NG147 — Stations  in  the  broadcast  auxiliary 
service  and  private  radio  services  licensed  as 
of  July  25, 1985,  or  on  a  subsequent  date 
following  as  a  result  of  submitting  an 
application  for  license  on  or  before  July  25, 
1985,  may  continue  to  operate  on  a 
radiodetermination  satellite  service. 
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47CFRPart32 

[CC  Dockst  No.  89-360,  FCC  M-aq 

Statement  of  Rnancial  Accounting 
Standards  No.  96,  Accounting  for 
Income  Taxes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  to  incorporate  the 
liability  method  of  accounting  for 
income  taxes  into  the  Uniform  System 
of  Accotmts  for  Telecommunications 
Companies.  This  action  brings  the 
method  of  accoiuiting  for  income  taxes 
in  line  with  the  generally  accepted 
method  of  accounting  for  income  taxes 
prescribed  for  the  American  business 
commimity. 

EFFECTIVE  DATE:  August  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thaddeus  Machdnski,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division,  202-634-1861. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  89-360, 
adopted  January  31,  1994  and  released 
February  8, 1994.  The  complete  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  E)C,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  at  (202)  857-3800,  2100  M 
Street  NW..  suite  140.  Washington,  DC 
20037. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  amends  part 
32  to  incorporate  the  new  accounting 
procedures  for  income  taxes  prescribed 
in  Statement  of  Financial  Accounting 
Standards  No.  109  (SFAS-109)  and  it 
also  establishes  new  accounts  to 
properly  implement  those  procedures. 

2.  This  Report  and  Order  adds  three 
new  accounts  to  the  Uniform  System  of 
Accounts  to  incorporate  the 
requirements  of  SFAS-109  into  part  32. 
The  new  accounts  are  Account  1437, 
Deferred  Tax  Regulatory  Asset;  Account 
4341.  Net  Deferred  Tax  Liability 
Adjustments;  and  Account  4361, 
Deferred  Tax  Regulatory  Liability.  These 
new  accounts  will  reflect  the 
adjustments  to  existing  carrier  deferred 
tax  balances  that  are  necessary  as  a 
result  of  adopting  SFAS-109. 

3.  The  type  of  SFAS-109  adjustments 
that  will  be  shown  in  the  above 
accounts  relate  to  changes  in  tax  rates, 
recording  tax  liabilities  for  items  that 


were  previously  accounted  for  under  the 
flow  through  method,  and  recording 
taxes  on  items  that  were  formerly 
considered  permanent  differences  by 
the  accounting  profession. 

4.  The  Report  and  Order  will  be 
effective  six  months  aftec  it  is  published 
in  the  Federal  Register.  However,  the 
Report  and  Order  permits  carriers  to 
adopt  SFAS-109  for  federal  accounting 
purposes  on  January  1, 1993  if  the 
carriers  so  desire. 

5.  Finally,  the  new  accoimts  that  are 
established  in  the  Report  and  Order  will 
be  excluded  from  interstate  rate  base 
and  revenue  requirement 
determinations.  This  insures  that  the 
adoption  of  SFAS-109  for  fiederal 
accounting  purposes  will  not  increase  or 
decrease  the  interstate  revenue 
requirement. 

Rule  Changes 

6.  Accordingly,  it  is  ordered  that. 
Pursuant  to  sections  1, 4(i),  201-205. 
218,  220,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  151. 154(i)201-205, 
218. 220.  403,  part  32  is  amended  as  set 
forth  below. 

7.  It  is  further  ordered  that,  Pursuant 
to  section  220(g)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C 

§  220(g)  and  §  1 .427(c)  of  the 
Commission's  Rules,  47  CFR  1.427(c), 
the  amendments  to  part  32  of  the 
Commissicm's  Rules,  47  CFR  32.1  et 
seq..  as  set  forth  below,  shall  be  effective 
August  29. 1994. 

8.  It  is  further  ordered  that,  Pursuant 
to  section  4(i)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  §  32.16  of  the  Commission's  rules 
47  CFR  32.16  is  waived  to  the  extent 
that  it  requires  the  Hling  of  a  revenue 
requirement  study  in  r^ard  to  SFAS- 
109. 

9.  It  is  further  ordered  that.  Carriers 
may  implement  SFAS-109  for  federal 
regulatory  purposes  prior  to  the 
effective  date  of  the  new  rules. 

10.  ft  is  further  ordered  that.  The 
Secretary  shall  provide  a  copy  of  this 
Report  and  Order  to  each  state  utility 
commission. 

List  ofSobiects  io  47  CFR  Part  32 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephcme.  Uniform 
System  of  Accounts. 

Federal  Comnmnicatioiu  Commission. 
William  F.  Catoa. 
Acting  Secretary. 

Part  32  of  title  47  of  the  CFR  is 
amended  as  follows: 


PAI  T  32— UNIFORM  SYSTEM  OF 

AC<  CUNTS  FOR 

TEL  ECOMMUNICATIONS  COMPANIES 

1,  The  authority  citation  for  part  32 
con  inues  to  read  as  follows: 

Ai  ithority:  Sees.  4(i),  4(j]  and  220  as 
ame  ided;  47  U.S.C  154(i),  1540),  and  220 
unle  is  otherwise  noted. 

2,  Section  32.22  (a),  (c).  (d),  and  (f)  is 
revi  sed  to  read  as  follows: 

§32  22   Comprehansive lirtafpertod tax 
alkxatkxi. 

(a  Companies  shall  apply  interperiod 
tax  lilocation  (tax  normalization)  to  all 
boo  c/tax  temporary  differences  which 
wov  Id  be  considered  material  for 
pub  ished  financial  report  purposes. 
Fur  hermore,  companies  shall  also 
app  y  interperiod  tax  allocation  if  any 
iten  or  group  of  similar  items  when 
aggi  egated  would  yield  debit  or  credit 
enti  ies  which  exceed  or  would  exceed 
5  p<  rcent  of  the  gross  deferred  income 
tax  expense  debits  or  credits  during  any 
calendar  year  over  the  life  of  the 

>rary  difference.  The  tax  effects  of 
('tax  temporary  diffierences  shall  be 
lalized  and  the  deferrals  shall  be 
ided  in  the  following  accounts: 

41W  ,  Net  Current  Deferred  Operating  Income 

T(  xes; 
41 1( ,  Net  Current  Deferred  Nonoperating 

In  »me  Taxes; 
434( ,  Net  Noncurrent  Deferred  Operating 

In  :ome  Taxes; 
435( ,  Net  Noncurrent  Deferred  Nonoperating 

In  :ome  Taxes. 

Ii  lieu  of  the  accounting  prescribed 
hen  in,  any  company  shall  treat  the 
ina  ease  or  reduction  in  current  income 
tax(  5  payable  resulting  from  the  use  of 
tnrough  accounting  in  prior  years 
increase  or  reduction  in  current 
ixpense. 


flov 

as 

tax 


ai : 


(( I  Subsidiary  records  shall  be  used  to 
red  ice  the  deferred  tax  assets  contained 
in  t  le  accounts  specified  in  paragraph 
(a)  (  f  this  section  when  it  is  likely  that 
son  e  portion  or  all  of  the  deferred  tax 
ass(  t  will  not  be  realized.  The  amount 
rec<  rded  in  the  subsidiary  record 
sho  lid  be  sufficient  to  reduce  the 
defi  rred  tax  asset  to  the  amount  that  is 
like  y  to  be  realized. 

(( )  The  records  supporting  the 
acti  aty  in  the  deferred  income  tax 
acQ  lunts  shall  be  maintained  in 
sufl  icient  detail  to  identify  the  nature  of 
the  specific  temporary  differences 
givi  ig  rise  to  both  the  debits  and  credits 
to  t  le  individual  accounts. 
•        •        *       • 

(f  The  tax  differentials  to  be 
nor  oaiized  as  specified  in  this  section 
shall  also  encompass  the  additional 


effect  of  state  and  local  income  tkx 
changes  on  Federal  income  taxes 
produced  by  the  provision  for  detered 
state  and  local  income  taxes  for  book/ 
tax  temporary  differences  related  to 
such  income  taxes. 
•        »        •        *       • 

3.  Section  32.103  is  amended  by 
adding  account  32.1437  to  the  list  of 
accounts  to  read  as  follows: 

§32.103    Balaneaalieat  accounts  for  other 
than  raguMed-flxed  asaats  to  ba 
maintaliiad. 

Balance  Sheet  Accounts 


Account  title 


Class  A 
account 


Class  B 
account 


Deferred  Tax  Regu- 
latory Asset  


1437 


1437 


4.  Section  32.1437  is  added  to  read  as 
follows: 

§  32.1437    Daferred  tax  regulatory  asaet 

(a)  This  account  shall  include 
amounts  of  probable  future  revenue  for 
the  recovery  of  future  increases  in  taxes 
payable.  As  reversals  occur,  amounts 
recorded  in  this  account  shall  be 
reduced  with  a  credit  entry  and  a  debit 
entry  to  Account  4341,  Net  Deferred  Tax 
Liability  Adjustments. 

(b)  This  account  shall  also  be  adjusted 
for  the  impact  of  prospective  tax  rate 
changes  on  the  deferred  tax  liability  for 
those  temporary  differences  underlying 
its  existing  balance.  If  the  cximulative 
effect  of  such  adjustments  reduce  the 
account  to  a  net  credit  balance,  such 
balance  shall  be  reclassified  to  Account 
4361. 

5.  Section  32.4000  is  amended  by 
adding  accounts  32.4341  and  32.4361  to 
the  list  of  accounts  to  read  as  follows: 

§32.4000    Instructions  for  batanea Sheet 
account»-4labilWas  and  stocMioMars' 
equity. 

Liabilities  and  Stockholders'  Equity 
Accounts  to  be  Maintained  by  Class  A 
and  Class  B  telephone  companies: 


Account  titia 


QassA 
account 


CiassB 
account 


Net  Deferred  Tax  Liabil- 
ity Adjustments 4341  4341 

•  •  •  •  • 

Deferred  Tax  Regu- 
latory Liability  4361  4361 
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Account  title 


ClassA 
account 


ClassB 
account 


6.  Section  32.4100(d)  is  revised  to 
read  as  follows: 

§  32.4100    Nat  currant  dafarrad  operating 
income  taxes. 


(d)  The  classification  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary 
differences. 


7.  Section  32.4110(g)  is  revised  to 
read  as  follows: 

§  32.41 10    Net  current  dafarrad 
nonoperating  Income  taxes. 

•        •        •        •        • 

(g)  The  classification  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary 
differences. 


8.  Section  32.4340  (a)  and  (d)  are 
revised  to  read  as  follows: 

§  32.4340    Net  nof>currant  deferred 
operating  income  taxes. 

(a)  This  account  shall  include  the 
balance  of  income  tax  expense  related  to 
noncurrent  items  bom  regulated 
operations  which  have  been  deferred  to 
later  periods  as  a  result  of 
comprehensive  interperiod  tax 
allocation  related  to  temporary 
differences  that  arise  from  regulated 
operations. 

•  *        •       *    '   • 

(d)  The  classification  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary  difference. 

•  *        •        •        • 

9.  Section  32.4341  is  added  to  read  as 
follows: 


§32.4341    NM  deferred  tax  liability 
adfustmants. 

(a)  This  account  shall  include  the 
portion  of  deferred  income  tax  charges 
and  credits  pertaining  to  Accounts 
32.1437,  Deferred  Tax  Regulatory  Asset, 
and  32.4361.  Deferred  Tax  Regulatory 
Liability. 

(b)  This  account  shall  be  used  to 
record  adjustments  to  the  acounulated 
deferred  tax  liabilities  recorded  in 
Accounts  4100  and  4340  for: 

(1)  Tax  effects  of  temporary 
differences  accounted  for  under  the 
flow-through  method  or  treated  as 
permanent  differences. 

(2)  Reclassification  attributable  to 
changes  in  tax  rates  (Federal,  state  and 
local).  As  tax  rates  increase  or  decrease, 
the  offsetting  debit  or  credit  will  be 
recorded  in  Account  1437  and/or  4361 
as  required  by  paragraph  (a)  of  this 
section. 

(3)  The  tax  effects  of  carryforward  net 
operating  losses  and  carryforward 
investment  tax  credits  expected  to 
reduce  future  taxes  payable  that  are 
reported  in  published  financial 
statements. 

(4)  Reversals  of  the  tax  effects  of 
carryforward  net  operating  losses  and 
carryforward  investment  tax  credits 
previously  recorded  in  this  account  at 
the  time  they  become  recognized  as 
reductions  in  current  taxable  income 
and  current  taxes  payable  on  tax 
returns. 

(c)  This  account  shall  be  exempt  from 
the  vintage  year  detail  record 
requirements  of  §  32.22(e)(2). 

10.  Section  32.4350  (a)  and  (g)  are 
revised  to  read  as  follows: 

§  32.4350    Nat  noncurrent  deferred 
nonoperating  income  taxes. 

(a)  This  account  shall  include  the 
balance  of  income  tax  expense  (Federal, 
state,  and  local)  that  has  been  deferred 
to  later  periods  as  a  result  of 
comprehensive  interperiod  allocation 
related  to  nonoperating  differences. 

•  •        •        • 

(g)  The  classificaiton  of  deferred 
income  taxes  as  current  or  noncurrent 
shall  follow  the  classification  of  the 
asset  or  liability  that  gave  rise  to  the 
deferred  income  tax.  If  there  is  no 
related  asset  or  liability,  classification 
shall  be  based  on  the  expected 
turnaround  of  the  temporary  difference. 

•  •        •        •       • 

11.  Section  32.4361  is  added  to  read 
as  follows: 

§32.4361    Deferred  tax  regulatory  liability. 

(a)  This  account  shall  include 
amounts  of  probable  future  revenue 
reductions  attributable  to  future 
decreases  in  taxes  payable.  As 


reductions  occur,  amounts  recorded  in  " 
this  amoimt  shall  be  reduced  with  a 
debit  entry  and  a  credit  entry  to 
Account  4341,  Net  Deferred  Tax 
Liability  Adjustments. 

(b)  This  account  shall  also  be  adjusted 
for  the  impact  of  prospective  tax  rate 
changes  on  the  deferred  tax  liability  for 
those  temporary  differences  underlying 
its  existing  balance.  If  the  cumulative 
effect  on  such  adjustments  reduces  the 
account  to  a  net  debit  balance,  such 
balance  shall  be  reclassified  to  Account 
1437. 

(FR  Doc.  94-4408  Filed  2-25-94;  8:45  am) 
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47  CFR  Part  99 

[GEN  Doclcat  No.  90-314;  FCC  93-6601 

Establishment  of  New  Personal 
Communications  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  Third  Report  and 
Order,  the  Commission  makes  final 
decisions  on  50  pioneer's  preference 
requests  related  to  broadband  2  GHz 
Personal  Communications  Services 
(PCS).  The  Commission  a«vards 
pioneer's  preferences  to  ihree  applicants 
and  denies  the  remaining  47  requests. 
This  action  guarantees  a  license  to  each 
pioneer  in  30  megahertz  of  spectrum  in 
a  Major  Trading  Area  (MTA)  if  the 
applicant  is  otherwise  eligible  to  hold 
such  a  license  and  subject  to  any 
changes  upon  reconsideration  in  GEN 
Docket  No.  90-314  that  affect  service 
areas  or  spectrum  blocks.  The  action  is 
intended  to  appropriately  reward  the 
three  parties  that  pioneered  new  PCS 
services  and  technologies. 
EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology.  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  adopted  December  23, 
1993,  and  released  February  3, 1994. 
This  action  will  not  change  the  public 
reporting  burden.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554.  The  complete 
text  of  the  decision  also  may  be 
purchased  from  the  Cor  mission's 
duplication  contractor  ':  temational 
Transcription  Service.  ;  .2)857-3800. 
2100  M  Street,  NW..  Wc-  r.ington,  DC 
20037. 
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SuiBBMyry  of  Third  Rqxwt  and  Order 

1.  In  the  Tentative  Decision  and 
Memorandiun  Opinion  and  Order 
(Tentative  Decision)  (57  FR  57458. 
December  4, 1992)  in  this  proceeding, 
the  Commission  proposed  to  award 
pioneer's  preferences  to  American 
Personal  Communications  (APC),  Cox 
Enterprises,  Inc.  (Cox),  and  Omnipoint 
Communications,  Inc.  (Omnipoint)  and 
to  deny  53  other  requests.  Subsequently, 
in  the  First  Report  and  Order  (58  FR 
42681,  August  11. 1993)  in  GEN  Docket 
No.  90-314  and  ET  Docket  No.  92-100. 
six  of  these  53  requests  were  found  to 
address  900  MHz  narrowband  services 
and  therefore  final  action  on  these  six 
was  taken  in  that  proceeding.  The 
Commission  adopted  final  rules  for 
broadband  2  GHz  PCS  in  the  Second 
Report  and  Order  (58  FR  59174. 
November  8. 1993)  in  this  proceeding. 
Seven  blocks  of  spectrum  were  allocated 
for  licensed  2  GHz  PCS  encompassing 
120  megahertz  at  1850-1890, 1930- 
1970.  213Q-2150.  and  2180-2200  MHz. 
Regional  and  local  PCS  service  areas 
based  upon  MTAs  and  Basic  Trading 
Areas  (BTAs)  also  were  adopted. 

2.  The  Commission's  picmeer's 
preference  rules  provide  preferential 
treatment  in  its  licensing  process  to 
parties  that  demonstrate  their 
responsibility  for  developing  new 
communications  services  and 
technologies.  To  be  granted  a  pioneer's 
preference,  an  applicant  must 
demonstrate  that  it  has  developed  the 
new  service  or  technology;  e.g.,  that  it 
has  developed  the  capabilities  or 
possibilities  of  the  technology  or  service 
or  has  brought  them  to  a  more  advanced 
or  effective  state.  The  applicant  also 
must  demonstrate  the  technical 
feasibility  of  the  new  service  or 
technology,  either  by  submitting  a 
technical  feasibility  showing  or  at  least 
preliminary  results  of  an  experiment. 
Finally,  a  preference  will  be  granted 
only  if  the  rules  adopted  are  a 
reasonable  outgrowth  of  the  proposal 
and  lend  themselves  to  grant  of  a 
preference.  An  applicant  meeting  this 
standard  will  be  placed  on  a  pioneer's 
preference  track,  will  not  be  subject  to 
competing  applications,  and  if 
otherwise  qualified  will  receive  a 
license.  Other  applicants  will  compete 
for  additional  licenses  on  a  separate 
track.  The  pioneer's  preference  rules  are 
intended  to  foster  development  of  new 
services  and  improve  existing  services 
by  reducing  the  delays  and  risks 
innovators  otherwise  would  face  with  . 
the  Commission's  licensing  process. 

3.  In  the  Tentative  Decision,  the 
Commission  proposed  to  grant  APC, 
Cox,  and  Omnipoint  a  pioneer's 
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prefe  -ence  and  to  deny  53  requests  that 
is  ten  tatively  concluded  did  not  merit 
prefe  ■ences.  After  opportunity  for 
addit  lOnal  comment  and  replies  focused 
on  th  3  Tentative  Decisicm.  the 
Comi  nission  found  that  APC,  Cox,  and 
Omn  point  meet  the  pioneer's 
prefe  rence  standard  and  therefore  merit 
awar  i  of  prefarences;  and  that  the 
rema  ning  applicants  do  not  meet  this 
stanc  ard  and  therefore  do  not  merit 
awar  i  of  preferences. 

4. .  SPC  was  granted  a  pioneer's 
prefe  rence  for  its  development  and 
dem(  nstration  of  technologies  that 
facil  tate  spectrum  sharing  by  PCS 
facil  lies  and  microwave  systems  at  2 
GHz  APC's  analysis  and  testing 
dem(  instrated  that  there  exists  unused 
spec  rum  in  the  1850-1990  MHz  band 
suffii  :ient  to  allow  immediate  initiation 
of  PC  S  services  without  first  having  to 
reloc  ate  existing  microwave  operations. 
Its  St  idy  changed  the  focus  of  attention 
from  relocating  fixed  microwave 
oper  itions  before  initiating  PCS  to 
initi  lly  implementing  PCS  while 
shar  ng  the  spectrum  with  the  existing 
mici  )wave  operations.  This  study,  and 
the  t  ansition  plan  presented  in 
comi  nents  submitted  by  APC.  have 
elem  ents  in  common  with  the  transition 
plan  adopted  in  ET  Docket  No.  92-9  to 
facil  tate  making  2  GHz  spectrum 
aval  able  for  emerging  technologies, 
inch  ding  PCS.  Further.  APC  developed 
Freq  lency  Agile  Sharing  Technology 
(FA;  T)  and  demonstrated  that  it 
prov  des  a  practical  means  to  transition 
from  fixed  services  to  shared  fixed  and 
mob  le  services  in  this  spectrum. 

5.  \s  explained  by  APC.  FAST  is  a 
freq)  lency  planning  and  management 
tool  used  to  predict  (and  avoid) 
inteiference  both  between  private 
opei  itional  fixed  service  (POPS)  and 
PCS  systems,  and  within  a  PCS  system. 
The  "AST  system  utilizes  theoretical 
intei  ference  analyses  verified  by  signal 
stre]  gth  measurements  to  determine 
heq  lency  assignments  to  PCS  base 
stati  ins.  This  function  is  accomplished 
by  a  Channel  Utilization  Controller 
(CUi  Z),  which  monitors  and  determines 
the  (  hannels  each  PCS  base  station  may 
use.  The  CUC  monitors  coverage  and 
interference;  analyzes  and  integrates 
measured  data;  integrates  supporting 
data  bases;  and  supports  data 
com  [nunications  links  to  each  PCS  base 
siati  on.  For  each  PCS  base  station  the 
CUC  calculates  theoretical  interference 
valu  £)s  and  areas  for  every  POPS  station 
in  it !  data  base.  Both  PCS-to-POFS  and 
POF  S-to-PCS  interference  is  calculated. 
The  CUC  then  compiles  a  list  of 
avai  able  channels  for  each  base  station. 
The  theoretical  interference  analysis  is 


recalculated  when  PCS  and/or  POPS 
systems  are  changed. 

6.  APC  states  that  FAST  technology 
can  be  used  with  any  relatively  narrow 
band  PCS  system  channel  architecture 
employing  a  channel  bandwidth  of  5 
megahertz  or  less.  In  particular.  APC 
states  that  the  FAST  system  can  be  used 
in  conjunction  with  code  division 
multiple  access  (CDMA),  time  division 
multiple  access,  time  division  duplexed, 
and  frequency  division  duplexed 
systems  that  use  various  transmit- 
receive  frequency  separations.  APC 
asserts  that  testing  of  its  FAST/CDMA 

^  system  verified  the  ability  of  its 
technology  to  complete  PCS  calls 
without  causing  interference  to  existing 
microwave  operations. 

7.  Ck)x  was  granted  a  preference  for 
having  developed  and  demonstrated 
PCS/cable  plant  interface  technology 
and  equipment  that  interfaces  existing 
cable  plant  with  new  PCS  wireless 
applications,  resulting  in  spectrum- 
efficient  applications  for  PCS.  C2ox  first 
proposed  using  cable  systems  to  provide 
backbone  functions  for  PCS  (instead  of 
using  the  existing  telephone  or  fixed 
microwave  networks),  applied  to  the 
Commission  for  a  PCS  experimental 
license,  and  successfully  developed  and 
tested  equipment.  Through  experiments. 
Cox  demonstrated  cost-effective 
integration  of  PCS  and  cable  networks 
that  makes  more  efficient  use  of  existing 
cable  plant  without  impairing  existing 
cable  services.  Cox  designed,  developed, 
and  tested  multi-backhaul 
configurations  and  multi-PCS  radio 
systems  with  hand-off  capability, 
centralized  modulation,  and  distributed 
antenna  configurations.  These 
capabilities  were  realized  through  its 
design  and  development  work,  the  key 
to  which  is  its  "cable  microcell 
integrator"  that  C^ox  developed  to 
connect  PCS  handsets  to  its  embedded 
cable  plant. 

8.  Using  the  existing  cable  plant  in 
PCS  network  design  permits  economical 
and  rapid  deployment  of  PCS  systems 
and  substitution  of  existing 
infrastructure  for  increasingly  scarce 
spectrum.  The  efforts  of  Cox  advanced 
PCS  system  design  by  demonstrating  the 
feasibility  of  integrating  cable  networks 
with  full-featured  PCS  systems.  Its 
developments  potentially  permit 

'  offering  efficient  PCS  service  in  a 
timely,  cost  efficient  manner  with  no 
impairment  to  existing  cable  services. 

9.  Omnipoint  was  granted  a 
preference  for  its  development  of  2  GHz 
equipment  that  uses  advanced 
techniques  that  will  facilitate  continued 
development  and  implementation  of 
PCS  services  and  technologies. 
Omnipoint  was  the  first  to  produce 


practical,  working  2  GHz  equipment  for 
PCS.  It  engaged  in  radio  frequency 
engineering  and  related  spread 
spectrum  product  design,  development, 
miniaturization,  and  manufactiue  of  2 
GHz  equipment 

10.  (Jmnipoint  designed  and 
manufactured  equipment  that  uses 
direct  sequence  spread  spectrum  access 
techniques  in  a  5  or  10  megahertz 
channel.  The  original  work  of 
Omnipoint  contributed  significantly  to 
the  development  and  testing  of  PCS 
services  and  design  concepts  that  will 
facilitate  initial  implementation  of  PCS 
in  the  2  GHz  band  on  a  sharing  basis 
with  fixed  microwave  licensees. 
Omnipoint  has  demonstrated  that  its  2 
GHz  PCS  equipment  uses  innovative 
technology,  combining  spread  spectrum 
and  time  division  techniques.  Further. 
Omnipoint  has  demonstrated  the 
capability  of  providing  PCS  service 
using  its  equipment.  Finally,  the  use  of 
Omnipoint's  handsets  by  other  parties 
to  develop  PCS  experimental  systems 
has  fostered  the  development  of  IH3S. 

11.  By  receiving  a  pioneer's 
preference.  APC.  Cox,  and  Omnipoint,  if 
otherwise  qualified,  will  not  be  subject 
to  competing  license  applications  in 
Channel  Block  A.  a  30  megahertz  MTA 
in  the  1850-1865  and  1930-1945  MHz 
bands.  APC.  Cx>x,  and  Omnipoint  argued 
that  a  30  megahertz  MTA  grant  was 
necessary  to  permit  implementation  of 
the  systems  they  proposed. 

12.  Cablevision  Systems  Corporation 
(Cablevision),  Southwestern  Bell 
Corporation  (SBC),  and  Fidelity 
Investments  and  Cylink  Corporation 
(Fidelity/Cylink)  disagreed  that  a  30 
megahertz  MTA  license  should  be 
awarded  pioneers.  Cablevision 
contended  that  a  20  megahertz  BTA 
block  would  permit  the  grantees  to  use 
the  band  in  which  they  have  conducted 
experiments,  while  not  conveying  a 
windfall  30  megahertz  MTA  block  that 
could  have  a  preclusive  effect  on  other 
licensees.  SBC  concurred,  stating  that  a 
20  megahertz  BTA  block  would  be 
enou^  spectnun  to  provide  adequate 
PCS  service.  Fidelity/Cylink  argued  that 
a  10  megahertz  BTA  block  at  2130-2200 
MHz  would  be  adequate  because  such  a 
block  would  enable  the  provision  of 
full-featured  PCS,  as  well  as  many 
specialized  PCS  services. 

13.  The  Ck)mmission  found  the 
argiiments  of  APC.  Cox.  and  Omnipoint 
persuasive.  Each  applicant  conducted 
experiments  in  the  1850-1990  MHz 
band,  not  in  the  2130-2200  MHz  band. 
An  award  in  the  lower  band  is 
appropriate  to  ensure  that  the  grantees 
can  implement  the  services  they  have 
proposed.  While  the  Commission 
continues  to  believe  that  the  upper  band 


has  the  potential  to  provide  a  variety  of 
important  PCS  services,  APC.  Cox,  and 
Omnipoint  have  designed  their  systems 
and  conducted  their  experiments  in  the 
1850-1990  MHz  band.  Further,  the 
Commission  is  not  convinced  that  a  20 
megahertz  BTA  grant  would  be 
adequate,  given  the  nature  of  the 
systems  proposed.  Accordingly,  the 
Commission  awarded  each  pioneer  a  30 
megahertz  MTA  block  in  the  service 
area  each  requested. 

14.  The  Commission  instructed  the 
licensing  bureau  to  condition  licenses 
issued  as  a  result  of  these  pioneer's 
preference  grants  upon  construction  of 
PCS  systems  that  substantially  use  the 
design  and  technologies  upon  which  the 
preference  awards  are  based  and  upon 
each  licensee  holding  its  license  for  a 
minimum  of  three  years  or  until  the 
construction  requirements  applicable  to 
the  five-year  build-out  period  specified 
in  Section  99.206  of  the  Ck}mmission's 
Rules  have  been  satisfied,  whichever,  is 
earlier.  APC's  service  area  is  the  MTA 
that  includes  Washington.  DC  and 
Baltimore.  Maryland;  0>x's  service  area 
is  the  MTA  that  includes  San  Diego. 
California;  and  Omnipoint's  service  area 
is  the  MTA  that  includes  northern  New 
Jersey.  The  Commission  noted  that  both 
PCS  channel  blocks  and  service  areas 
are  the  subject  of  petitions  for 
reconsideration  and  clarification. 
Should  either  PCS  channel  blocks  or 
service  areas  be  amended  on 
reconsideration,  the  pioneer's 
preferences  will  be  modified 
accordingly. 

-    IS.  Finally,  the  Commission  stated 
that  the  47  pioneer's  preference  requests 
that  were  found  not  to  have  met  the 
pioneer's  preference  standard  were 
denied  for  a  variety  of  reasons.  Some  of 
these  requests  were  incompatible  with 
the  rules  adopted  in  the  Second  Report 
and  Order  in  this  proceeding,  some  did 
not  demonstrate  the  feasibility  of  the 
proposed  technologies,  some  did  not 
demonstrate  innovation,  and  some  did 
not  demonstrate  the  capabilities  or 
possibiUties  of  specific  identifiable  PCS 
technologies  or  services  or  show  how 
these  technologies  or  services  had  been 
brought  to  a  more  advanced  or  effective 
state. 

16.  Accordingly,  it  is  ordered  that  the 
requests  for  pioneer's  preference  filed 
by  American  Personal  Conununications; 
Cox  Enterprises,  Inc.;  and  Omnipoint 
Ck)mmunications.  Inc.  are  granted.  It  is 
further  ordered  TTiat  the  relevant 
licensing  bureau  shall  impose  the 
following  conditions  on  the  licenses 
received  by  American  Personal 
Communications;  Cox  Enterprises,  Inc.; 
and  Omnipoint  Communications,  Inc. 
pursuant  to  their  pioneer's  preference 


awards:  (1)  Each  licensee  must  build  a 
system  that  substantially  uses  the  design 
and  technologies  upon  vt^cfa  its 
preference  award  is  based;  and  (2)  Each 
licensee  must  hold  its  ficense  for  a 
minimum  of  three  years  or  until  the 
construction  requirements  applicable  to 
the  five-year  build-out  period  specified 
in  Section  99.206  of  the  Commission's 
Rules  have  been  satisfied,  whichever  is 
earlier.  It  is  further  ordered  That  the 
requests  for  pioneer's  preference  filed 
by  Adelphia  Communications  Corp.; 
Advanced  MobileCkimm  Technologies, 
Inc.  and  Digital  Spread  Spectrum 
Technologies.  Inc.;  American  Portable 
Telecommimications.  Inc.;  American 
Telephone  and  Telegraph;  American 
TeleZone;  Ameritech;  Associated  PCN 
Corporation;  Atlantic  Cellular  Clompany. 
L.P.;  Bell  Atlantic  Personal 
Communications.  Inc.;  Broadband 
Cktmmunications  (Corporation;  Cable 
USA,  Inc.;  Cablevision  Systems 
Corporation;  Cellular  Service,  Inc.; 
Comcast  PCS  Communications.  Inc.; 
Corporate  Technology  Partners; 
Freeman  Engineering  Associates;  Grand 
Broadcasting  Corporation;  Iowa 
Network  Services,  Inc.;  Linkatel 
Communications,  Inc.;  LiTel 
Telecommunications  O)rporation: 
Nextel  Communications.  Inc.; 
Omnipoint  (Corporation.  Oracle  Data 
Publishing,  Inc.;  and  McCaw  Cellular 
(Communications,  Inc.;  Omnipoint 
Mobile  Data  Company;  Pacific  Bell; 
PacTel  (Corporation;  PageMart.  Inc.; 
Panhandle  Telephone  Cooperative.  Inc.; 
PCN  America.  Inc.;  PCN 
Communications,  Inc.;  PerTel.  Inc.; 
Personal  Communications  Network 
Services  of  New  York;  Pulson 
(Communications  Corporation; 
(^alcomm  Incorporated;  Satcom,  Inc.; 
Sharecom-Austin.  L.P.;  SM  Tek,  Inc.; 
Southwestern  Bell  Personal 
Communications.  Inc.;  Spatial 
Communications;  Suite  12  Group;  Tele- 
(Communications.  Inc.;  Tel/Logic  Inc.; 
Telmarc  Telecommunications;  Time 
Warner  Telecommunications.  Inc.;  TRX 
Transportation  Telephone  Co.;  US  West 
NewVector  Group.  Inc;  Vanguard 
(Cellular  Systems.  Inc;  and  Viacom 
International,  Inc  are  denied. 

List  of  Subjects  in  47  CFR  Part  99 

Personal  Communications  Services. 
Radio. 

Federal  CCoromunications  (Commission. 

WilUam  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  94-4407  Filed  2-2S-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Doctot  No.  930955^4039;  I.D.  092493C] 

Groundfish  of  the  Quit  of  Alaslu; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  implements  a 
regulatory  amendment  that  prohibits  the 
retention  of  groundfish  caught  with 
unauthorized  gear  in  the  exclusive 
economic  zone  (E£Z)  off  Alaska.  In 
addition,  this  action  implements  a 
technical  amendment  that  organizes  all 
fishing  gear  definitions  as  paragraphs 
under  the  single  definition  of 
"authorized  fishing  gear".  This  action  is 
necessary  to  prevent  fishing  with 
unauthorized  gear  and  associated 
preemption  of  fishing  groimds  and  gear 
conflicts,  and  undermining  prohibited 
species  bycatch  measures  in  the 
groundfish  fishery  It  is  intended  to 
support  the  goals  and  objectives 
contained  in  the  Fishery  Management 
Plans  (FMPs)  for  Groundfish  of  the  Gulf 
of  Alaska  (GOA)  and  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI). 
EFFECTIVE  DATE:  March  30, 1994. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review 
(EA/RIR)  prepared  for  this  regulatory 
amendment  may  be  obtained  fi-om  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510,  (telephone  907-271-2809). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  Fisheries  Management 
Division,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  EEZ  of  the  GOA  and  the  BSAI  is 
managed  by  the  Secretary  of  Commerce 
according  to  the  FMP  for  Groundfish  of 
the  GOA  and  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council]  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act), 
and  are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 


at  5<  I  CFR  parts  672  and  675.  General 
regu  lations  that  also  pertain  to  U.S. 
fish  tries  are  codified  at  50  CFR  part  620. 

T  lis  regulatory  action  amends  50  CFR 
672. 7  and  675.7  to  prohibit  the  retention 
of  g  oundfish  caught  with  other  than 
autl  orized  fishing  gear  types. 
Aut  lorized  fishing  gear  are  all  fishing 
gear  types  currently  defined  at  §§672.2 
and  675.2. 

A  proposed  rule  was  published  in  the 
Fed  !ral  Register  on  November  12, 1993 
(58  H  59980).  A  complete  description 
of,  a  ad  justification  for,  changes  to 
regi  lations  that  prohibit  the  retention  of 
groundfish  caught  with  other  than 
authorized  fishing  gear  types  were 
disc  ussed  in  the  proposed  rule. 

Pi  iblic  comment  on  the  proposed  rule 
was  invited  through  December  13. 1993. 
One  letter  opposing  and  one  letter 
sup  )orting  the  proposed  action  were 
rect  ived  within  the  comment  period 
and  are  summarized  and  responded  to 
bek  w  in  the  "Response  to  Comment" 
sed  on. 

U  }on  reviewing  the  reasons  for  and 
the  ;omments  on  this  action,  NMFS  has 
det<  rmined  that  this  rule  is  necessary 
for  ishery  conservation  and 
mai  agement  and  has  approved  it. 

Res  >onse  to  Comments 

C  -)mment  1 :  Prohibiting  fishing  gear 
typ  s  not  defined  in  the  regulations  will 
stif  i  gear  innovations  and  development 
by  I  le  industrv. 

fl  ^sponse:  This  rule  will  not  stifle  gear 
inni  )vations  or  the  development  of  new 
fishing  gear  by  the  industry.  Gear 
inni  )vations  and  development  can  be 
aco  tmplished  within  existing 
regi  lations  governing  experimental 
fish  ng  at  §§  672.6  and  675.6. 

L  nder  an  experimental  fishing  permit, 
othi  rwise  unauthorized  gear  could  be 
ass(  ssed  relative  to  fishing  efficiency, 
bye  Itch  mortality  rates,  and  the  effects 
on  I  le  biological  and  physical 
env  ronment.  Fishing  gear  types 
ass4  ssed  under  this  process  could  be 
sub  iequently  authorized  under  future 
regi  ilatory  amendments.         ^ 

C  omment  2:  Prohibiting  geai  types  not 
def  ned  in  the  regulations  is  supported 
bee  tuse  new  gear  types  should  be 
tho  oughly  tested.  However,  the 
pro  )osed  rule  did  not  assess  and  does 
not  prevent  the  use  of  imported  gear,  in 
par  icular  the  use  of  pair  trawls,  as  an 
aut  lorized  gear  type.        ' 

I  Bsponse:  The  purpose  of  this  action 
is  ti  f  limit  the  fishing  gear  types 
em  tloyed  in  the  groundfish  fisheries  off 
Ala  >ka  to  those  traditionally  used, 
inc  uding  pair  trawls.  Any  vessels 
par  icipating  in  a  fishery  with  pair 
trai  rls  are  subject  to  observer 
req  lirements  by  §§  672.27  and  675.25. 


The  use  of  imported  gear  would  be 
inconsistent  with  regulations  unless  it 
conforms  to  the  authorized  fishing  gear 
definition.  NMFS  will  continue  to 
obtain  information  from  observers  about 
performance  of  each  authorized  fishing 
gear  type  used  in  the  groundfish 
fisheries. 

Technical  Amendment 

The  rule  by  technical  amendment 
moves  existing  definitions  of  fishing 
gear  types  from  alphabetic  locations  at 
§§  672.2  and  675.2  and  reorganizes  them 
luider  a  new  definition.  Authorized 
fishing  gear.  Although  the  final  rule 
does  not  change  existing  definitions 
from  the  proposed  rule,  it  redesignates 
the  fishing  gear  definitions  by  removing 
them  from  their  alphabetical  order  and 
placing  them  as  paragraphs  under  this 
new  definition.  Three  definitions. 
Trawl,  Non-trawl,  and  Longline  are 
modified  to  provide  consistency  in  the 
fishing  gear  definitions  in  the  GOA  and 
BSAI  regulations. 

Classification 

This  rule  is  not  subject  to  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  22, 1994. 
RoUand  A.  Schmitten. 

Assistant  Administrator  for  Fisheries,      • 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

2.  In  §  672.2,  the  definitions  for  Hook- 
and-line.  Jig,  Longline,  Longline  Pot, 
Nonpelagic  trawl.  Pelagic  trawl.  Pot- 
and-line,  and  Trawl  are  removed  and  a 
new  definition  for  Authorized  fishing 
gear  is  added  in  alphabetical  order  to 
read  as  follows: 

§672.2    Definitions. 

***** 

Authorized  fishing  gear  means  hook- 
and-line,  jig,  longline,  longline  pot. 
nonpelagic  trawl,  non-trawl,  pelagic 
trawl,  pot-and-line,  and  trawl  gear; 
defined  as  follows: 

(1)  Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
ofsuch  a  device: 
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(2)  Jig  means  a  single  non-buoyed, 
non-anchored  line  with  hooks  attached, 
or  the  taking  offish  by  means  ofsuch 

a  device; 

(3)  Longline  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
or  pots  (other  than  king  or  Tanner  crab 
pots)  attached,  or  the  taking  of  fish  by 
means  of  such  a  device; 

(4)  Longfine  pot  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device; 

(5)  Nonpelagic  tmwl  means  a  trawl 
other  than  a  pelagic  trawl; 

(6)  Non-trawl  gear  means  hook-and- 
line,  jig,  longline,  and  pot-and-line  gear; 

(7)  Pelagic  tmwl  means  a  trawl  that: 
(i)  Has  no  discs,  bobbins,  or  rollers; 
(ii)  Has  no  chafi9  protection  gear 

attached  to  the  foot  rope  or  fi^ng  line; 

(iii)  Except  for  the  small  mesh 
allowed  under  paragraph  (7)(ix)  of  this 
definition: 

(A)  Has  no  mesh  tied  to  the  fishing 
line,  head  rope,  and  breast  lines  with 
less  than  20  inches  (50.8  cm)  between 
knots,  and  has  no  stretched  mesh  size  of 
less  than  60  inches  (152.4  cm)  aft  from 
all  points  on  the  fishing  line,  tiead  rope, 
and  breast  lines  and  extending  past  tlie 
fishing  circle  for  a  distance  equal  to  or 
greater  than  one  lialf  the  vessel's  length 
overall;  or 

(B)  Has  no  parallel  lines  spaced  closer 
than  64  inches  (162.6  cm),  &om  all 
points  on  the  fishing  line,  head  rope, 
and  breast  lines  and  extending  aft  to  a 
section  of  mesh,  with  no  stretched  mesh 
size  of  less  than  60  inches  (152.4  cm), 
extending  aft  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel's  length 
overall; 

(iv)  Has  no  stretched  mesh  size  le^ 
than  IS  inches  (38.1  cm)  aft  of  the  mesh 
described  in  paragraph  (7)(iii)  of  this 


definition  for  a  distance  equal  to  or 
greater  than  one  half  the  vessel's  length 
overall; 

(v)  Contains  no  configuration 
intended  to  reduce  the  stretched  mesh 
sizes  described  in  paragraphs  (7)  (iii) 
and  (iv)  of  this  definition; 

(vi)  Has  no  flotation  other  than  floats 
capable  of  providing  up  to  200  poimds 
(90.7  kg)  of  buoyancy  to  accommodate 
the  use  of  a  net-sounder  device; 

(vii)  Has  no  more  than  one  fishing 
line  and  one  foot  rope  for  a  total  of  no 
more  than  two  wei^ted  lines  on  the 
bottom  of  the  trawl  between  the  wing 
tip  and  the  fishing  circle; 

(viii)  Has  no  metallic  component 
except  for  connectors  (e.g.. 
hammerlocks  or  swivels)  or  net-sounder 
device  aft  of  the  fishing  circle  and 
forward  of  any  mesh  greater  than  S.S 
inches  (14.0  cm)  stretched  n^pasure; 

(ix)  May  have  small  mesh  within  32 
feet  (9.8  m)  of  the  center  of  the  head 
rope  as  needed  for  attaching 
instrumentation  (e.g.,  net-sounder 
device);  and 

(x)  May  have  weights  on  the  wing 
tips; 

(8)  Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such 
a  device;  and 

(9)  Tmwl  means  a  conical-shaped  net 
that  is  towed  through  the  water  for 
catching  fish.  The  net  accumulates  its 
catch  in  the  closed,  small  end  (usually 
called  the  cod  end).  This  definition 
includes,  but  is  not  limited  to,  Danish 
and  Scottish  seines  and  otter  trawls. 
***** 

3.  In  §  672.7,  paragraph  (n)  is  added 
to  read  as  follows: 

§672.7    ProhRiitlons. 

*        •        *        •        • 


(n)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  as  defined 
at  §672.2,  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  season  governed  by  the  State  of 
Alaska  may  be  retained  for  use  as 
unprocessed  bait  on  board  that  vessel. 

PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTUN 
ISLANDS  AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  aeq. 

5.  In  §  675.2,  the  definitions  for  Hook- 
and-line,  Jig,  Longline,  Longline  pot, 
Nonpelagic  tmwl,  Non-tmwl  gear, 
Pelade  tmwl.  and  Tmwl  are  removed, 
and  the  definition  for  Authorized 
fishing  gear  is  added  in  alphabetical 
order  to  read  as  follows: 

§675.2    Definitions. 

•        •        *         •        • 

Authorized  fishing  gear  means  fishing 
gear  types  defined  as  "authorized 
fishing  gear"  at  §672.^of  this  chapter. 

****** 

6.  In  §675.7,  paragraph  (o)  is  added 
to  read  as  follows: 

§675.7    Prohibitions. 

***** 

(o)  Retain  groundfish  taken  with  other 
than  Authorized  fishing  gear  defined  at 
§675.2,  except  that  groundfish 
incidentally  taken  by  pot  gear  by  a 
vessel  while  participating  in  an  open 
crab  season  governed  by  the  State  of 
Alaslu  may  be  retained  for  use  as 
unprocessed  bait  on  board  that  vessel. 

[FR  Doc.  94-4442  Filed  2-25-94;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
pupose  of  these  notices  is  to  give  interested 
persora  an  opportunity  to  participate  in  ttie 
rule  maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7CFRPart800 

Fees  for  Official  Pesticide  Residue 
Testing 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  proposing  to  establish 
a  new  testing  service  under  the  United 
States  Grain  Standards  Act  (USGSA)  for 
pesticide  residues  in  wheat.  The  new 
service  will  be  provided,  upon  request, 
using  gas  chromatography/mass 
spectrometry.  The  cost  of  the  testing 
will  be  recovered  by  fees  charged  to  the 
applicant.  Testing  will  be  conducted  at 
the  USDA-FGIS  Technical  Center, 
Kansas  City,  Missouri. 
DATES:  Comments  must  be  received  on 
or  before  March  30, 1994. 
ADDRESSES:  Written  comments  must  be 
submitted  to  George  VVollam,  USDA, 
FGIS,  Room  0624  South  Building.  P.O. 
Box  96454.  Washington,  DC  20090- 
6454;  FAX  (202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
0624  USDA  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC,  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  address  as  aboves 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778    ' 

This  proposed  mle  has  been  reviewed 
tmder  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 


subdiv  sion  may  require  or  impose  any 
or  restrictions  concerning 
inspection,  weighing,  or  description 
under  the  USGSA.  Otherwise, 
posed  rule  will  not  preempt  any 
local  laws,  regulations,  or 
unless  they  present 
irrecon  cilable  conflict  with  this  rule. 
I  re  no  administrative  procedures 
nust  be  exhausted  prior  to  any 
challenge  to  the  provisions  of 
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There 
which 
judici 
this  rule 

Regula  tory  Flexibility  Act  Certification 

Davi  i  R.  Galliart,  Acting 
Admin  strator,  FGIS,  has  determined 
that  th  s  proposed  rule  will  not  have  a 
signifit  ant  economic  impact  on  a 
substa]  itial  nimiber  of  small  entities. 
Most  u  >ers  of  the  official  inspection  and 
weighi  ig  services  and  those  persons 
who  p<  rform  those  services  do  not  meet 
the  rec  lirements  of  small  entities  as 
define  in  the  Regulatory  Flexibility  Act 
(5  U.S.  :.  601  et  seq.). 

Infom  ation  Collection  Requirements 

In  ac  cordance  with  the  Paperwork 
Redud  ion  Act  of  1980  (44  U.S.C. 
chapte  •  35),  the  information  collection 
requin  ments  contained  in  part  800  have 
been  p  -eviously  approved  by  OMB 
under  :ontrol  number  0580-0013. 

Backgi  ound 

Si 
provi 


did  I 


b©  n 


the  early  1980s,  FGIS  has 
official  service  under  the 
Agrici^tural  Marketing  Act  (AMA)  to 
and  processed  grain  products 
thejresidue  of  three  pesticides, 
carborj tetrachloride,  methylbromide, 
ylene  dibromide.  This  service 
available  upon  request  from 
Commodity  Testing  Laboratory  in 
Beltsvfle,  MD. 

is  now  proposing  to  expand  its 
G  residue  testing  program  to 
testing  wheat  for  29  additional 

imder  the  authority  of  the 
States  Grain  Standards  Act.  The 
will  be  performed  on  a  request 
will  not  be  required  for  either 
or  export  shipments.  All 
samples  will  be  tested  at  the  Kansas  City 
Techn  cal  Center.  A  minimum  of  500 
jf  wheat  will  be  required  for 
The  residues  (routine 
compounds)  that  will  be  certified  are  as 
Aldrin,  Azinphos-methyl, 
JBHC.  Beta-BHC.  Deha-BHC. 
Carboftiran,  Chlorpyrifos, 

ilonil,  Chlorpyrifos  Methyl, 
,  P.P'-DDE,  P.P'-DDT.  Diclofop- 


FGi; 
pestici  i 
includ  s 
pestic  les 
Unitec 
service 
basis; 
domestic 


methyl,  Dieldrin,  Dimethoate, 
Endosulfan,  Endrin,  Esfenvalerate, 
Fenitrothion,  Fenthion.  Folpet,  Lindane, 
Malathion,  Methidathion, 
Methoxychlor.  Parathion,  Parathion- 
methyl,  Hrimiphos-methyl,  and 
Triallate.  These  compounds  will  be 
analyzed  by  gas  chromatography/mass 
spectrometry. 

Laboratory  analytical  results  will  be 
provided  to  the  applicant  as  soon  as 
practicable.  Generally  the  testing 
requires  a  minimum  of  48  hours. 

The  proposed  fees  will  be  set  forth  in 
§  800.71(a),  Schedule  A.  The  proposed 
fee  is  $200  for  each  sample  tested 
during  a  regular  workday  and  $300  for 
each  sample  tested  during  a  non-regular 
workday.  The  proposed  fees  are 
intended  to  cover,  as  nearly  as 
practicable,  the  FGIS  operating  cost 
including  related  supervisory  and 
administrative  costs.  Testing  for 
additional  residues  (special  compounds) . 
within  FGIS  capabilities  may  be 
requested  at  a  proposed  rate  of  SI 00  per 
hour  during  a  regular  workday  and  $150 
per  hour  during  a  nonrogular  workday. 
The  testing  fee  does  not  include  charges 
for  sampling.  Sampling  service  fees,  if 
required,  will  be  assessed  in  accordance 
with  the  sampling  rates  in  §  800.71(a), 
Schedule  A.  Testing  of  other  grains  will 
be  provided  as  a  service  at  a  later  date. 

Major  importers  of  U.S.  wheat  such  as 
Japan,  China,  Mexico,  and  Korea  have 
indicated  a  strong  interest  in  having 
U.S.  grain  tested  for  the  presence  of 
specific  pesticide  residues.  FGIS  is 
proposing  to  offer  certification  of  these 
specific  pesticide  residue  levels  for 
export  and  domestic  wheat.  The 
anticipated  volume  of  requests  for  this 
service  is  500  samples  per  year  or  10  per 
week.  This  represents  a  generated 
income  of  approximately  $100,000  per 
year  which  will  cover  the  costs  of 
providing  the  service. 

Proposed  Action 

FGIS  proposes  to  revise  §  800.71(a), 
Schedule  A,  to  establish  new  fees  for 
testing  pesticide  residues. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practices  and 
procediu'es.  Grain. 

For  reasons  set  out  in  the  preamble, 
7  CFR  part  800  is  proposed  to  be 
amended  as  follows: 
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PART  800— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 


Authority:  Pub.  L.  94-582,  90  SUt.  2867, 
as  amended,  (7  U.S.C  71  et  seq.). 


2.  In  §  800.71(a).  Schedule  A,  is 
revised  to  read  as  follows: 

(a)*  •  • 


Schedule  A.— Fees  for  Official  Inspection,  Weighing,  and  Appeal  Inspection  Services,  Performed  in  the 

United  States  1 


Inspection  &  weighing  service  (bulk  or  sacked  grain) 


(1)  Original  inspection  and  offnial  weighing:: 

(i)  Contract  (per  hour  per  service  representative)  ^ 

(ii)  Noncontract  (per  hour  per  service  representative) 

(2)  Reinspectmn,  appeal  inspection.  Board  appeal  inspection,  and  review  of  weighing  services:  3* 

(i)  Grading  servne: 

(A)  Grade  and  factors  (per  sample) „ 

(B)  Protein  test  (per  sample)  „ „„ 

(C)  Factor  determination  (per  factor) 

(D)  Vomitoxin  Test  (per  test)  Qualitative 

Quantitative 

(ii)  Sampling  services  (per  hour  per  service  representative) „ _ 

(iii)  Review  of  weighing  service  (per  hour  per  servKe  representative)  

(3)  Extra  copies  of  certificates  (per  copy) ^„ 

(4)  Official  track  scale  testing  service  . . „.„ 

(5)  Pesticide  Residue  Testing:  s 

(A)  Routine  Compounds  (per  sample) 

(B)  Special  Compounds  (per  hour  per  sen/ice  representative) 


Regular 
workday 
(Monday 
to  Satur- 
day) 


$31.50 
41.90 


61.10 
15.30 
30.60 
35.00 
40.-00 
61.10 
61.10 
3.00 
44.00 

200.00 
100.00 


Nonregular 

workday 

(Sunday 

andHoft- 

day) 


$43.10 
57.00 


79.50 
19.90 
39.75 
44.00 
50.00 
79.50 
79.50 
3.00 
59.90 

300.00 
150.00 


'  Official  inspection  and  weighing  services  include,  but  are  rrot  limited  to:  grading,  weighing,  sampling,  stowage  examination,  equipment  testing, 
scale  testing  and  certification,  test  weight  reverification,  evaluation  of  inspection  and  weighing  equipment,  demonstrating  official  inspection  and 
weighing  functions,  furnishing  standard  illustrations,  and  certifying  inspection  and  weighing  results. 

2For  vomitoxin  tests,  a  charge  of  S7.50  per  qualitative  test  and  a  charge  of  S12.00  per  quantitative  test  will  be  assessed  in  addition  to  the  ap- 
plicable hourty  rate  for  original  inspection  service. 

3  Fees  for  reinspection  and  appeal  inspection  services  performed  at  locations  where  FGIS  is  providing  original  inspection  service  shall  be  as- 
sessed at  the  applicable  contract  or  noncontract  hourly  rate  as  the  original  inspection,  except  that  for  vomitoxin  tests,  a  charge  of  S7.50  per  qual- 
itative test  and  a  charge  of  SI 2.00  per  quantitative  test  will  be  assessed  in  addition  to  the  applicable  hourly  rate.  It  additional  personnel  are  re- 
quired to  perform  the  reinspection  or  appeal  inspection  service,  the  applicant  will  be  assessed  the  noncontract  original  inspection  hourly  fee. 

*  If  at  the  request  of  the  Service  a  file  sample  is  located  and  forwarded  by  an  agency  for  an  official  appeal,  the  agency  may,  upon  request,  be 
reimbursed  at  the  rate  of  S2.50  per  sample  by  the  Service. 

5  Testing  fees  are  applicable  to  any  level  of  service  (original  inspection,  reinspection,  appeal  inspection,  or  Board  appeal  inspection)  and  do  not 
include  a  sampling  service  fee  which,  if  applicable  will  be  assessed  separately  in  accordance  with  the  fees  in  this  schedule. 


Dated:  January  31, 1994. 
David  R.  Galliart, 

Acting  Administrator. 

(PR  Doc.  94-4421  Filed  2-25-94;  8:45  ami 

BILLING  CODE  3410-CN-M 

Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  AO-205-A7;  FV94-882-1] 

Filberts/Hazelnuts  Grown  In  Oregon 
and  Washington;  Hearing  on  Proposed 
Further  Amendment  of  Marketing 
Agreement  and  Order  No.  982,  Both  as 
Amended 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  consider  amending 
Marketing  Agreement  and  Order  No. 
982  (order).  The  order  regulates  the 


handling  of  filberts/hazelnuts  grown  in 
Oregon  and  Washington.  The  purpose  of 
the  hearing  is  to  receive  evidence  on 
proposals  to  amend  provisions  of  the 
order.  The  proposed  amendments 
would  make  changes  in  order  provisions 
regarding:  Volume  control;  nomination 
and  membership  of  the  Filbert/Hazelnut 
Marketing  Board  (Board):  collecting 
assessments;  and  the  administration  and 
operation  of  the  program.  The  proposed 
amendments  were  submitted  by  the 
Board,  the  agency  responsible  for  local 
administration  of  the  order,  to  make  the 
order  more  consistent  with  current 
industry  conditions  and  needs.  The 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service  (AMS), 
proposes  other  conforming  and 
necessary  changes. 

DATES:  The  hearing  will  begin  at  9  a.m. 
in  Newberg,  Oregon,  qn  March  8, 1994, 
and  if  necessary,  it  will  continue  the 
next  day. 

ADDRESSES:  The  hearing  will  take  place 
at  the  Shiloh  Inn,  501  Sitka  Avenue  in 
Newberg.  Oregon. 


FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson.  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Ser\'ice,  USDA, 
1220  SW  Third  Ave.,  room  369. 
Portland,  OR  97204;  telephone  (503) 
326-2724,  FAX  (503)  326-7440;  or  Tom 
Tichenor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2524-S.  Washington,  DC  20250-0200; 
telephone:  (202)  720-6862,  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  taken  pursuant 
to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  This  action  also  is 
governed  by  the  provisions  of  §§  556 
and  557  of  Title  5  of  the  United  States 
Code  and,  therefore,  is  excluded  firom 
the  requirements  of  Executive  Order 
12866. 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et.  seq.)  seeks  to  ensure  that 
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within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small  business. 
Interested  persons  are  invited  to  present 
evidence  at  the  hearing  on  the  possible 
regulatory  and  informational  impact  of 
theproposals  on  small  businesses. 

Tne  amendments  proposed  herein 
have  been  reviewed  imder  Executive 
Ordo- 12778,  Qvil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  ihey  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A]  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&om.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  ih^  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 

The  Board  proposes  several 
amendments  to  the  order's  volume 
control  provisions.  The  Board 
recommends  an  amendment  that  would 
expand  the  primary  (domestic)  market 
by  adding  Hawaii  to  the  distribution 
area  that  currently  is  the  continental 
United  States  (including  Alaska) 
(§  982.16).  la  addition,  the  Board 
proposes  an  amendment  that  would 
allow  the  Board,  with  the  approval  of 
the  Secretary  of  Agriculture,  to  make 
future  changes  in  the  primary  market's 
distribution  area  (§982.16).  The  Board 
proposes  another  amendmient  designed 
to  provide  the  Board  with  additional 
flexibility  to  release  up  to  15  percent  of 
the  average  volimie  acquired  by  the 
trade  for  the  primary  mai^  for  the 
preceding  three  years'  rather  than  the 
mandMoiy  15  percent  release  specified 
in  the  current  order  (§  982.40).  The 
Board  recommends  an  amendmoit  that 
would  allow  the  Board  toaslahliah 
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idei  tification  standards  for  inspected 
and  certified  lots  of  hazelnuts  rather 
than  the  current  order  requirement 
whii  :h  specifies  seals,  stamps,  tags  or 
oth(  r  identification  (§  982.46). 

T  le  Board  recommends  several 
proposed  amendments  regarding 
non  ination  and  Board  member^p.  The 
Boa]  d  proposes  an  amendment  to 
chai  [ge  the  length  of  the  term  of  office 
to  t\  ro  years  from  the  current  one-year 
peri  >d  with  a  corresponding  change 
limj  Ing  the  consecutive  terms  to  three 
two  year  terms  rather  than  the  current 
six  <  onsecutive  one-year  terms 
(§  9(  2.33).  A  corresponding  amendment 
wou  Id  establish  the  qualifications  for 
non  inating  handler  Board  members 
base  d  on  the  handlers'  previous  two 
yea]  s'  volume  handled  rather  than  the 
pre\  ious  one  year  volume  handled,  as 
cun  mtly  required  (§982.30).  Similarly, 
the  Joard  recommends  a  conforming 
chaj  ige  to  the  qualification  period  for 
wei|  hing  handler  votes  to  the  previous 
two  marketing  years  rather  than  the 
pre>  ious  one  year  marketing  year 
(§  91  2.32).  The  Board  proposes  that  a 
chai  Ige  be  made  in  the  voting 
pro*  edures  when  calculating  handler 
Voti  ig  qualifications  by  changing  the 
min  mum  weighted  volume  to  one  ton 
rath  !r  than  the  current  one  percent 
(§  91  2.32).  The  Board  also  proposes  that 
a  cli  rification  be  added  to  voting 
pnK  edures  to  make  it  clear  that  eligible 
ham  Hers  vote  for  only  one  member  and 
one  slternate  member  (§  982.32). 

T  le  Board  recommends  several 
ame  idments  to  the  administrative 
pro<  edures  and  operations  of  the  order's 
proj  rams.  The  Board  recommends 
chai  ging  the  name  of  the  regulated 
pro<  uct  from  "filberts"  or  "filberts/ 
haz(  Inuts"  to  the  single  name 
"ha;  elnuts"  (§  982.4).  Another 
ame  idment  would  allow  telephone 
vote  J  taken  by  the  Board  to  remain 
unci  infirmed  until  the  next  Board 
mee  ing  rather  than  being  confirmed  in 
writ  ng  by  individual  members 
imn  ediately  after  the  vote  (§  982.37). 
AIsc ,  the  Board  proposes  an  amendment 
to  Tt  move  the  requirement  that 
"vei  jatim"  reports  be  made  of  Board 
pnx  eedings  on  marketing  poUcy 
mee  ings  (§  982.39).  One  amendment 
wou  d  remove  an  incorrect  word  in  the 
curr  mt  order  language  which 
dete  mines  handler  credit  for  ungraded 
pro<  uct  (§  982.51).  The  Board  has 
recQ  nmended  an  amendment  which 
won  d  provide  that,  when  the  Board 
esta  'lishes  bonding  rates  for  handlers 
who  temporarily  defer  meeting  their 
restJ  icted  obUgations,  the  Board  would 
use  he  estimated  value  of  restricted 
crecits  rather  than  the  estimated 
pro<  uct  value  of  a  handler's  d^arred 


restricted  obligation  (§  982.54).  Fivther, 
the  Board  recommends  that  defaiihed 
bond  payments  should  be  used  by  the 
Board  to  purchase  excess  restricted 
credits  firom  handlers  rather  than 
purchasing  certified  merchantable 
product  which  has  already  met 
restricted  obligations  (§982.54).  Also, 
the  Board  recommends  a  corresponding 
change  that  such  restricted  credits 
should  be  used  by  the  handlers  to 
Uquidate  their  restricted  obligation 
rather  than  be  disposed  of  as  restricted 
product  (§  982.54). 

The  Board  proposes  two  amendments 
to  the  assessment  provision  to  allow  the 
Board  to  accept  advance  assessment 
payments  (and  provide  discounts  to 
those  handlers  who  make  advanced 
payments)  and  borrow  money.  Advance 
payments  and  borrowed  moneys  would 
be  used  only  for  meeting  administrative 
obligations  before  current  year 
assessment  payments  are  available 
(§ 982.61).  The  Board  also  proposesa 
new  provision  that  would  allow  the 
Board  to  accept  voluntary  contributions 
from  willing  individuals.  Such 
contributions  would  be  used  only  for 
production  research,  marketing  research 
and  development,  and  marketing 
promotion,  including  paid  advertising 
(new  §982.63). 

Finally,  the  Board  proposes  that  a 
clarification  be  added  to  the  exemption 
provision  of  the  order  to  make  it 
perfectly  clear  that  mail  order  sales  to 
destinations  outside  the  area  of 
production  are  not  exempt  from  order 
requirements  (§  982.57). 

These  proposals  were  submitted  by 
the  Board  which  works  with  the 
Department  in  administering  the  order. 
The  Fruit  and  Vegetable  Division,  AMS, 
proposes  conforming  changes  to  further 
clarify  and  assure  consistency  with 
existing.provisions  of  the  order.  The 
Board's  proposed  amendments  have  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

The  public  hearing  is  held  for  the 
purpose  of:  (1)  Receiving  evidence  about 
the  economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  order.  (2) 
determining  whether  there  is  a  need  for 
the  proposed  amendments  to  the  order, 
and  (3)  determining  whether  the 
proposed  amendments,  or  appropriate 
modifications  thereof,  will  tend  to 
eSiectuate  die  declared  policy  of  the  Act 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  should  have  prepared  testimony 
available  fcvpresentati<Ki  at  the  hearing. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  s  final 
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decision  in  this  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  units:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  (Counsel,  except  designated 
employees  of  the  Office  of  General 
Counsel  assigned  to  represent  the  Board 
in  this  rulemaking  proceeding;  and  the 
Fruifand  Vegetable  Division,  AMS. 

Proceduralmatters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Testimony  is  invited  on  the 
following  proposals  or  appropriate 
alternatives  or  modifications  to  such 
proposals:  Proposals  Submitted  By  The 
Filbert/Hazelnut  Marketing  Board. 

Proposal  No.  1 

In  part  982,  all  references  to 
"filbert(s)",  "filbert(s)  (hazelnut(s)"  or 
"filbert(s)/hazelnut(s)"  are  revised  to 
read  "hazelnut(s)". 

Revise  §  982.4  to  read  as  follows: 

§  982.4    Hazelnuts. 

Hazelnuts  means  hazelnuts  or  filberts 
produced  in  the  States  of  Oregon  and 
Washington  bom  trees  of  the  genus 
Corylus. 

Proposal  No.  2 

Revise  §  982.16  to  read  as  follows: 

§  982.1 6    Inshell  Trade  Acquisitions. 

Inshell  trade  acquisitions  means  the 
quantity  of  inshell  hazelnuts  acquired 
by  the  trade  fi'om  all  handlers  during  a 
marketing  year  for  distribution  in  the 
United  States  and  such  other 
distribution  areas  as  may  be 
recommended  by  the  Board  and 
established  by  the  Secretary. 

Proposal  No.  3 

In  §  982.30,  revise  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  982.30    Establishment  and  nMmbership. 

(a)  There  is  hereby  estabUshed  a 
Hazelnut  Marketing  Board  consisting  of 


10  members,  each  of  whom  shall  have 
an  alternate  member,  to  administer  the 
terms  and  provisions  of  this  part.  Each 
member  and  alternate  shall  meet  the 
same  eUgibiUty  qualifications.  The  10 
member  positions  shall  be  allocated  as 
follows: 
(b)*** 

(1)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  largest 
volimie  of  hazelnuts  during  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made; 

(2)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  second 
largest  volimie  of  hazelnuts  during  the 
two  marketing  years  preceding  the 
marketing  year  in  wbdch  nominations 
are  made; 

(3)  One  member  shall  be  nominated 
by  the  handler  who  handled  the  third 
largest  volume  of  hazelnuts  during  the 
two  marketing  years  preceding  the 
marketing  year  in  wWch  nominations 
are  made; 

•        *        •        •        • 

In  §  982.32,  revise  paragraphs  (a),  (b), 
(c)  and  (f)  to  read  as  follows: 

§  982.32    Initial  members  and  nomination 
of  successor  members. 

(a)  Members  and  alternate  members  of 
the  Board  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  continue  to  serve  on  the 
Board  until  their  respective  successors 
have  been  selected. 

(b)  Nominations  for  successor  handler 
members  and  alternate  members 
specified  in  §  982.30(b){l)  through  (3) 
shall  be  made  by  the  largest,  second 
largest,  and  third  largest  handler 
determined  according  to  the  tonnage  of 
certified  merchantable  hazelnuts  and, 
when  shelled  hazelnut  grade  and  size 
regulations  are  in  effect,  the  inshell 
equivalent  of  certified  shelled  hazelnuts 
(computed  to  the  nearest  whole  ton) 
recorded  by  the  Board  as  handled  by 
each  such  handler  during  the  two 
marketing  years  preceding  the 
marketing  year  in  which  nominations 
are  made. 

(c)  Nominations  for  successor  handler 
member  and  alternate  member  positions 
specified  in  §  982.30(b)(4)  shall  be  made 
by  the  handlers  in  that  category  by  mail 
ballot.  All  votes  cast  shall  be  weighted 
according  to  the  toimage  of  certified 
merchantable  hazelnuts  and,  when 
shelled  hazelnut  grade  and  size 
regulations  axe  in  effect,  the  inshell 
equivalent  of  certified  shelled  hazelnuts 
(computed  to  the  nearest  whole  ton) 
recorded  by  the  Board  as  handled  by 
each  handler  during  the  two  marketing 
years  preceding  the  marketing  year  in 
which  nominations  are  made.  If  less 


than  one  ton  is  recorded  for  any  such 
handler,  the  vote  shall  be  weighted  as 
one  ton.  Voting  will  be  by  position,  and 
each  eUgible  handler  can  vote  for  a 
member  and  an  alternate  member.  The 
person  receiving  the  highest  number  of 
weighted  votes  for  each  position  shall 
be  the  nominee,  for  the  respective 
position. 

•  •        •        •        * 

(0  Nominations  received  in  the 
foregoing  maimer  by  the  Board  for  all 
handler  and  grower  member  and 
alternate  member  positions  shall  be 
certified  and  sent  to  the  Secretary  at 
least  60  days  prior  to  the  beginning  of 
each  two-year  term  of  office,  together 
with  all  necessary  data  and  other 
information  deemed  by  the  Board  to  be 
pertinent  or  requested  by  the  Secretary. 
If  nominations  are  not  made  within  the 
time  and  manner  specified  in  this 
subpart,  the  Secretary  may,  without 
regard  to  nominations,  select  the  Board 
members  and  eltemates  on  the  basis  of 
the  representation  provided  for  in  this 
subpart. 

•  •        •        •        • 

In  §  982.33,  revise  paragraph  (b)  to 
read  as  follows: 

S  982.33    Selection  and  term  of  office. 

•  »        •        •        * 

(b)  Term  of  office.  The  term  of  office 
of  Board  members  and  their  alternates 
shall  be  for  two  years  beginning  on  July 
1  and  ending  on  June  30.  but  they  shall 
serve  until  their  respective  successors 
are  selected  and  have  qualified: 
Provided,  That  beginning  with  the 

199 -9 marketing  year,  no  member 

shall  serve  more  than  three  consecutive 
two-year  terms  as  member  and  no 
alternate  member  shall  serve  more  than 
three  consecutive  two-year  terms  as 
alternate  unless  specifically  exempted 
by  the  Secretary.  Nomination  elections 
for  all  Board  grower  and  handler 
member  and  alternate  positions  shall  be 
held  every  two  years. 


Proposal  No.  4 

In  §  982.37,  revise  paragraph  (b)  to 
read  as  follows: 

§982.37    Procedure. 

•        *         *         •        • 

(b)  The  Board  may  vote  by  mail, 
telephone,  telegraph,  or  other  means  of 
communication:  Provided,  That  any 
votes  (except  mail  votes)  so  cast  shall  be 
confirmed  at  the  next  regularly 
scheduled  meeting.  When  any 
proposition  is  submitted  for  voting  by 
any  such  method,  its  adoption  shall 
require  10  concurring  votes. 
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Proposal  No.  5 

In  §  982.39.  revise  paragraph  (i)  to 
read  as  follows: 

•  •        •        •        • 

(i)  To  furnish  to  the  Secretary  a  report 
of  the  proceedings  of  each  meeting  of 
the  Board  held  for  the  purpose  of 
making  marketing  policy 
recommendations. 

Proposal  No.  6 

In  §  982.40,  revise  paragraph  (c)(2)  to 
read  as  follows: 

$982.40   Marketing  poHqr  and  volume 
regulation. 

•  •        •        •        • 

(c)  •  •  • 

(1)  *  •  •  (2)  Interim  final  and  final 
percentage:).  On  or  before  November  15, 
the  Board  shall  meet  to  recommend  to 
the  Secretary  the  interim  final  and  final 
free  and  restricted  percentages, 
including  the  portion  of  the  restricted 
supply  that  may  be  shelled  or  exported. 
The  interim  Gnal  percentages  shall 
release  100  percent  of  the  inshell  trade 
demand  previously  computed  by  the 
Board  for  the  marketing  year.  The  final 
free  and  restricted  percentages  may 
release  up  to  an  additional  15  percent  of 
the  average  of  the  preceding  three  years' 
trade  acquisitions  of  inshell  hazelnuts 
for  desirable  carryout.  If  the  trade 
acquisitions  during  any  or  all  of  these 
years  were  abnormal,  the  Board  may  use 
a  prior  year  or  years  in  determining  this 
three-year  average.  The  final  free  and 
restricted  percentages  shall  become 
effective  30  days  prior  to  the  end  of  the 
marketing  yar,  or  earlier  as  may  be 
recommended  by  the  Board  and 
approved  by  the  Secretary.  The 
recommendations  to  the  Secretar)'  shall 
include  the  following: 


Proposal  No.  7 

In  §  982.46,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.46    Inspection  and  certitication. 

•        «        *        •        • 

(b)  All  hazelnuts  so  inspected  and 
certified  shall  be  identified  as 
prescribed  by  the  Board.  Such 
identification  shall  be  affixed  to  the 
hazelnut  containers  by  the  handler 
imder  direction  and  supervision  of  the 
Board  or  the  Federal-State  Inspection 
Service,  and  shall  not  be  removed  or 
altered  by  any  person  except  as  directed 
by  the  Boe'-i. 
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Pn  posal  No.  8 

I  evise  §  982.51  by  lemoving  the  word 
"p<  icent"  at  the  end  of  the  first  sentence 
of  faragrai^  (a). 

Praposa7  No.  9 

In  §  982.52,  revise  paragraph  (b)  to 
read  as  follows: 


ilnuts. 


Disposition  of  restrtctad 


})  Export.  Sales  of  certified 
m^hantable  restricted  hazelnuts  for 
shipment  to  destinations  outside  the 
Un  ted  States  and  such  other 
dis  Tibution  areas  as  may  be 
rec  smmended  by  the  Board  and  - 
est  ibHshed  by  the  Secretary  shall  be 
ma  ie  only  by  the  Board.  Any  handler 
dej  iring  to  export  any  part  or  all  of  that 
haj  idler's  certified  merchantable 
res  Ticted  hazelnuts  shall  dehver  to  the 
Bo  ird  the  certified  merchantable 
res  jicted  hazelnuts  to  be  exported,  but 
the  Board  shall  be  obligated  to  sell  in 
ex  lort  only  such  quantities  for  which  it 
m:  y  be  able  to  find  satisfactory  export 
ou  lets.  Any  hazelnuts  so  delivered  for 
ex  lort  which  the  Board  is  unable  to 
ex  lort  shall  be  returned  to  the  handler 
de  Lvering  them.  Sales  for  export  shall 
be  nade  by  the  Board  only  on  execution 
of  m  agreement  to  prevent 
rei  nportation  into  the  area  designated 
in  )  982.16.  A  handler  may  be  permitted 
to  ict  as  an  agent  of  the  Board,  upon 
su(  h  terms  and  conditions  as  the  board 
mi  y  specify,  in  negotiating  export  sales, 
an  1  when  so  acting  shall  be  entitled  to 
rec  eive  a  selHng  commission  as 
au  horized  by  the  Board.  The  proceeds 
of  ill  export  sales,  after  deducting  all 
ex  >enses  actually  and  necessarily 
in(  urred,  shall  be  paid  to  the  handler 
wl  ose  certified  merchantable  restricted 
ha  :elnuts  are  so  sold  by  the  Board. 


Pn  <posal  No.  10 

a  §  982.54,  revise  paragraphs  (b),  (c), 
(d  ,  (e)  and  (f)  to  read  as  follows: 

§  9  12.54    Deferment  of  restricted 
Ob  Igation. 


f})  Bonding  requirement.  Such  bond 
or  )onds  shall,  at  all  times  during  their 
efl  ictive  period,  be  in  such  amoimts 
thi  t  the  aggregate  thereof  shall  be  no 
les  s  than  the  total  bonding  value  of  the 
ha  idler's  deferred  restricted  obligation. 
Tb  s  bonding  value  shall  be  the  deferred 
rei  Lricted  obUgation  poundage 
mi  Itiphed  by  the  applicable  bonding 
rat  3.  The  cost  of  such  bond  or  bonds 
sh  ill  be  borne  by  the  handler  filing 
saj  le. 


Y 


(c)  Bonding  rate.  Said  bonding  rate 
shall  be  an  amoimt  per  pound  as 
established  by  the  Board.  Such  bonding 
rate  shall  be  based  on  the  estimated 
value  of  restricted  credits  for  the  current 
marketing  year.  Until  bonding  rates  for 
a  marketing  year  are  fixed,  the  rates  in 
effect  for  the  preceding  marketing  year 
shall  continue  in  effect  The  Board 
should  make  any  necessary  adjustments 
once  such  new  rates  are  fixed. 
■  (d)  Restricted  credit  purchases.  Any 
sxmis  collected  through  default  of  a 
handler  on  the  handler's  bond  shall  be 
used  by  the  Board  to  purchase  restricted 
credits  from  handlers,  who  have  such 
restricted  credits  in  excess  of  their 
needs,  and  are  willing  to  part  with 
them.  The  Board  shall  at  all  times 
purchase  the  lowest  priced  restricted 
credits  offered,  and  the  purchases  shall 
be  made  from  the  various  handlers  as 
nearly  as  practicable  in  proportion  to 
the  quantity  of  their  respective  offerings 
of  the  restricted  credits  to  be  purchased. 

(e)  Unexpended  sums.  Any 
unexpended  sums,  which  have  been 
collected  by  the  Board  through  default 
of  a  handler  on  the  handler's  bond, 
remaining  in  the  possession  of  the 
Board  at  the  end  of  a  mari^eting  year, 
shall  be  used  to  reimburse  the  Board  for 
its  expenses,  including  administrative 
and  other  costs  incurred  in  the 
collection  of  such  sums,  and  in  the 
purchase  of  restricted  credits  as 
provided  in  paragraph  (d)  of  this 
section. 

(f)  Transfer  of  restricted  credit 
purchases.  Restricted  credits  purchased 
as  provided  for  in  this  section  shall  be 
turned  over  to  those  handlers  who  have 
defaulted  on  their  bonds  for  liquidation 
of  their  restricted  obligation.  The 
quantity  delivered  to  each  handler  shall 
be  that  quantity  represented  by  sums 
collected  through  default. 
***** 

Proposed  No.  11 

In  §  982.57,  revise  paragraph  (b)  to 
read  as  follows: 

§  982.57    Exemptions. 

*         *         •         •         * 

(b)  Sa7es  by  growers  direct  to 
consumers.  Any  hazelnut  grower  may 
sell  hazelnuts  of  such  grower's  own 
production  free  of  the  regulatory  and 
assessment  provisions  of  this  part  if 
such  grower  sells  such  hazelnuts  in  the 
area  of  production  directly  to  end  users 
at  such  grower's  ranch  or  orchard  or  at 
roadside  stands  and  fanners'  markets. 
The  Board,  with  the  approval  of  the 
Secretary,  may  establish  such  rules, 
regulations,  and  safeguards  and  require 
such  reports,  certifications,  and  other 
conditions,  as  are  necessary  to  ensiire 


that  such  hazelnuts  are  disposed  of  only 
as  authorized.  Mail  order  sales  to 
destinations  outside  the  area  of 
production  are  not  considered  to  be 
exempt  sales  under  this  part. 

Proposal  No.  12 

In  §  982.58.  revise  the  last  sentence  of 
paragr^h  (a)  to  read  as  follows: 

§982.58   Research,  pron>otion,  and  marlwt 
development 

(a)  •  *  *  The  expenses  of  such 
projects  shall  be  paid  from  funds 
collected  pursuant  to  §  982.61,  §  982.63. 
or  credited  pursuant  to  paragraph  (b)  of 
this  section. 

•        •        *        *        • 

Revise  §  982.61  by  designating  the 
present  text  as  paragraph  (a)  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§982.61    Assessments. 
'(a)*  •  • 

(b)  In  order  to  provide  funds  for  the 
administration  of  the  provisions  of  this 
part  during  the  first  part  of  a  fiscal 
period  before  sufficient  operating 
income  is  available  from  assessments  on 
the  current  year's  shipments,  the  Board 
may  accept  the  payment  of  assessments 
in  advance,  and  may  also  borrow  money 
for  such  purpose.  Further,  payment 
discounts  may  be  authorized  by  the 
Board  upon  the  approval  of  the 
Secretary  to  handlers  making  such 
advance  assessment  payments. 

Add  a  new  §982.63  to  read  as  follows: 
§982.63    Contributions. 

•  The  Board  may  accept  voluntary 

contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  §  982.58.  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor  and  the 
Board  shall  retain  complete  control  of 
their  use. 

Proposal  No.  13 

The  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service, 
proposes  to  make  such  changes  to  the 
order  as  may  be  necessary  to  conform 
with  any  amendment  thereto  that  may 
result  from  the  hearing. 

Dated:  February  24, 1994. 
Lou  Hatamiya, 
Administrator. 
(PR  Doc.  94-4609  Filed  2-25-94;  8:45  am) 
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10  CFR  Parts  34  and  150 

RIN  31SO-AE07 

Licenses  for  Radlograpliy  and 
Radiation  Safety  Requirements  for 
Radiographic  Operations 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing 
industrial  radiography.  The  proposed 
rule  would  include  additional  safety 
requirements  to  enhance  the  level  of 
protection  of  radiographers  and  the 
pubUc  and  would  clarify  the  regulations 
so  that  Ucensees  may  have  a  better 
understanding  of  what  is  expected  in 
radiographic  operations.  The  proposed 
rule  includes  a  nimiber  of  updated 
radiography  regulations  that  have  been 
adopted  by  the  Agreement  States.  The 
major  changes  in  the  proposed  rule 
include  requirements  for:  (1)  Two 
qualified  individuals  to  be  present 
whenever  radiography  occurs  at  a 
temporary  jobsite,  (2)  mandator}' 
certification  of  radiographers,  (3) 
permanent  radiographic  installations, 
and  (4)  a  radiation  safety  officer.  The 
format  of  the  radiography  regulations 
would  be  revised  to  place  requirements 
into  descriptive  categories. 

DATES:  Submit  comments  by  May  31, 
1994.  Comments  received  after  this  dale 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Hand  dehver  comments  to 
11555  Rockville  Pike,  Rockville. 
Maryland  between  7:45  am  and  4:15  pm 
on  Federal  workdays. 

Examine  comments  received,  the 
enviroiimental  impact,  and  the 
regulatory  analysis  at:  The  NRC  PubUc 
Document  Room  at  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

FOR  RMTTHER  INFORMATION  CONTACT:  Dr. 
Donald  O.  Nellis  or  Mary  L.  Thomas. 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20555;  Telephone:  (301) 
492-3628  or  492-3886. 


SUPPLEMBITARY  MFORMATION: 

L  Backgroond 

Part  34  of  Title  10  of  the  Code  of 
Federal  Regulations  was  first  published 
hi  1965  (30  FR  8192)  as  part  of  the 
recodification  of  parts  30  and  31  for  the 
purpose  of  simplifying  and  clarifying 
the  format  of  the  then-current 
requirements  on  radiography  so  that 
persons  subject  to  byproduct  material 
hcensing  regulations  could 
conveniently  use  and  understand  them. 
Nimierous  modifications  to  the  original 
part  34  have  been  made  since  1965, 
many  of  which  have  been  directed 
toward  the  safety  aspects  of  field 
radiography.  These  modifications 
include  performance  requirements  on 
radiography  equipment  and 
requirements  for  the  use  of  alarming 
ratemeters  pubUshed  in  1990  (55  FR 
843;January  10, 1993). 

There  are  approximately  200  NRC 
radiography  licensees  with  an 
additional  500  Agreement  State 
licensees.  Radiography  licensees  often 
conduct  business  under  both  NRC  and 
Agreement  State  jurisdiction. 

The  NRC  has  not  initiated  an  overall 
revision  of  part  34  in  many  years. 
However,  a  number  of  Agreement  States 
have  updated  their  radiography 
vTcgulations.  The  decision  to  develop  an 
overall  revision  to  10  CFR  part  34  was 
made  with  the  intent  of  establishing 
new  safety  requirements  for  radiography 
liccns6>es  and  clarifying  the  regulation 
so  that  licensees  will  have  a  better 
understanding  of  what  is  expected  in 
radiographic  operations.  The  format  of 
the  radiography  regulations  would  be 
revised  to  place  requirements  into 
descriptive  categories  that  better 
describe  the  type  of  requirements  found 
in  the  subpart. 

The  NRC  solicited  reconunendations 
on  radiography  issues  at  the  1991 
Agreement  States'  meeting  in 
Sacramento,  CA.  as  well  as  from  NRC 
regional  offices,  radiography  equipment 
manufacturers,  and  radiography 
licensees.  Public  comments  were 
solicited  on  the  issue  of  radiographer 
certification  at  the  May  19, 1991,  annual 
meeting  of  the  Confierence  of  Radiation 
Control  Program  Directors  (CRCPD).  Inc. 
in  Wichita,  Kansas,  and  a  public 
workshop  on  radiographer  certification 
was  held  May  27-28, 1992.  in  Mobile, 
Alabama.  A  s^arate  workshop  was  held 
on  November  18, 1992,  in  Dallas.  Texas, 
to  discuss  reconunendations  received 
from  the  Agreement  States  and  hcensees 
on  revision  of  the  radiography 
regulations.  The  transcripts  of  these 
meetings,  which  are  available  for 
inspection  and  copying  in  the  NRC 
PubUc  Qpciunent  Room,  were  reviewed 
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in  fiixther  developing  the  proposed 
revision.  The  NRC  utilized  part  E  of  the 
"Suggested  State  Regulations  for  Control 
of  Radiation"  developed  by  the  CRCPD. 
part  31  of  the  Texas  Regulations  for 
Control  of  Radiation,  Chapter  5  of  the 
Louisiana  regulations,  and  the  Canadian 
"Atomic  Energy  Control  Regulations," 
that  apply  to  radiography  in  developing 
this  proposed  revision  of  part  34. 

n.  Petition  for  Rulemaking 

A  petition  was  received  on  October 
15. 1992,  from  the  International  Union 
of  Operating  Engineers  (lUOE),  Local 
No.  2,  requesting  an  amendment  to  the 
radiography  regulations  to  require  a 
minimum  of  two  radiographic  personnel 
when  performing  industrial  radiography 
at  temporary  jobsites.  The  petition  was 
published  in  the  Federal  Register  on 
December  4, 1992  (57  PR  57392).  Thirty- 
eight  comment  letters  were  received,  35 
were  in  favor  of  granting  the  petition. 
Resolution  of  this  petition  has  been 
addressed  in  this  proposed  revision  to 
part  34. 

The  lUOE  petition  offered  three 
options  for  the  makeup  of  the  two- 
person  crew:  (1)  Two  radiographers;  (2) 
one  radiographer  and  one  radiographer's 
assistant;  and  (3)  one  radiographer  and 
one  trainee,  with  the  trainee  having 
completed  40  hours  of  approved 
radiation  safety  training  and  passed  an 
examination.  The  petitioners  identified 
a  number  of  problems  associated  with 
the  use  of  licensed  material  by  one 
radiographer  at  temporary  jobsites. 
These  problems  included:  (1)  Difficulty 
keeping  the  area  under  constant 
surveillance  while  radiographic 
operations  are  ongoing;  (2)  difficulty  in 
maintaining  surveillance  when  working 
in  trenches;  and  (3)  difficulty  in 
obtaining  assistance  in  the  event  of  an 
emergency  if  there  is  only  one 
individual.  The  petitioners  believe  that 
the  suggested  change  is  necessary  to 
ensure  a  safe  working  environment. 

The  comments  received  raised 
concerns  regarding  the  combination  of  a 
radiographer  and  a  trainee  as  a  two- 
person  team.  Many  stated  that  the 
trainee  is  an  unskilled  individual  that 
may  or  may  not  achieve  radiographer 
status  and  spending  the  time  and  money 
for  40  hours  training  may  not  be 
financially  feasible  for  some 
radiography  companies. 

This  proposed  rule,  if  adopted,  would 
constitute  a  partial  granting  of  the 
petition  in  that  it  proposes  to  require,  at 
a  minimum,  a  two-person  crew 
whenever  radiographic  operations  are 
being  conducted  outside  of  a  permanent 
radiographic  installation.  The  NRC  has 
decided  not  to  adopt  the  term 
"radiographer  trainee,"  and  is  proposing 


th  It  the  second  person  be  another 
qi  alified  radiographer  or  an  individual 
W  lO  has  met.  at  a  minimum,  the 
re  juirements  for  a  radiographer's 
as  iistant.  The  NRC  recognizes  that,  in 
A  reement  States,  the  training  of  those 
in  lividuals  designated  as  trainees 
w  >uld  meet  the  NRC's  training 
re  luirements  for  a  radiographer's 
as  sistant. 

The  estimated  cost  of  requiring  the 
tv  o-person  crew  could  be  significant  for 
li(  ensees  who  send  only  one 
ra  liographer  to  a  temporary  jobsite. 
H  twever,  the  current  regulation  requires 
dj  rect  surveillance  of  the  operation  to 
pBBvent  unauthorized  entry  into  a  high 
radiation  area.  To  comply  with  this 
re  ^lation  most  Ucensees  already  must 
u!  e  more  than  one  qualified  individual 
in  many  situations.  For  certain 
ci  "cumstances  where  a  licensee  could 
d(  monstrate  that  adequate  siuveillance 
ca  n.  be  maintained  by  one  radiographer, 
th  3  Commission  could  consider  granting 
ai  exemption  through  the  process 
d<  scribed  in  the  proposed  §  34.111.  The 
C(  immission  is  concerned  that  this 
re  juirement  could  cause  a  significant 
in  pact  on  a  niunber  of  small  entities 
w  lich  currently  do  not  use  two-person 
cr  3ws,  and  is  soliciting  comments  on 
th  3  potential  impact.  Furthermore,  the 
C(  immission  is  interested  in  receiving 
pi  oposals  for  alternatives  to  the  two- 
p(  rson  requirement  which  would 
ac  lieve  comparable  enhancements  in 
sa  ety  with  less  of  a  burden  on 
li(  ensees. 

In  summary,  the  Commission  believes 
th  It  by  requiring  at  least  two  qualified 
in  dividuals  to  always  be  present  when 
ra  iiographic  operations  are  being 
cc  nducted,  there  will  be  a  significant 
in  ;rease  in  assurance  thai  operational 
sa  ety  measures  and  emergency 
pi  ocedures  will  be  effectively 
in  plemented.  The  expectation  is  that 
vi  slations  involving  failures  to  perform 
ac  equate  radiation  surveys  of 
ra  iiographic  exposure  devices  and  the 
SI  rrounding  area,  failures  to  adequately 
p<  st  and  monitor  the  restricted  area,  and 
fa  lures  to  lock  and  secure  the  camera 
w  len  not  in  use  will  become  less 
Cn  quent.  Furthermore,  if  an 
in  ::apacitating  injury  to  a  radiographer 
sli  ould  occur  at  a  remote  location,  the 
pi  esence  of  a  second  individual  could 
b«  an  important  factor  in  preventing 
uj  necessary  radiation  exposures.  The 
C(  nunission  is  considering  amending 
th  5  Enforcement  Policy  as  a  result  of 
th  s  proposed  rulemaking  to  provide,  as 
ar  example  of  a  Severity  Level  III 
vi  elation,  the  conduct  of  radiography 
o\  erations  without  the  required  second 
ra  liographer  or  individual  with,  at  least, 
it  i  qualifications  of  a  radiographer's 


assistant  as  provided  in  the  proposed 
§34.41. 

m.  General  Discussion  of  Proposed 
Rule  Changes 

The  proposed  amendments  contain 
requirements  which  are  intended  to 
improve  radiography  safety.  The  first 
major  change  is  a  proposal  to  require,  at 
a  minimum,  two  qualified  individuals 
(two  radiographers  or  a  radiographer 
and  an  individual  who  has  met,  at  least, 
the  requirements  to  be  a  radiographer's 
assistant)  to  be  present  any  time 
radiographic  operations  occur  outside  of 
a  permanent  radiographic  installation. 
This  issue  has  already  been  addressed 
under  Section  n.  Petition  for 
Rulemaking. 

On  March  19, 1991  (56  PR  11504),  the 
NRC  published  a  final  rule  which 
provided  for  a  voluntary  third-party 
radiographer  certification  program 
through  the  American  Society  for 
Nondestructive  Testing  (ASNT),  as 
discussed  further  in  Section  IV.  Several 
Agreement  States  have  adopted 
mandatory  radiographer  state 
administered  examination  programs. 
The  promulgation  of  these  programs,  as 
well  as  other  changes  in  their 
radiography  regulations,  have 
contributed  to  an  overall  improvement 
in  safety  and  a  decrease  in  serious 
overexposures  in  these  Agreement 
States. 

The  proposed  rule  would  recognize 
other  certifying  organizations  who  meet 
the  requirements  outlined  in  Appendix 
A  of  the  proposed  rule.  Independent 
certifying  organizations  would  be 
required  to  meet  all  of  the  requirements 
listed  in  Appendix  A,  while  Agreement 
States  that  wish  to  become  certifying 
entities  would  only  be  required  to  meet 
the  requirements  listed  in  part  II  and  HI 
of  the  Appendix.  The  NRC  plans  to 
publish  annually  in  the  Federal  Register 
an  updated  list  of  certifying  entities  and 
to  provide  the  list  with  license 
application  forms.  The  NRC  also  plans 
to  investigate  the  feasibility  of 
establishing  a  toll-free  telephone 
number  whereby  licensees  could  obtain 
information  on  approved  certifying 
entities. 

Another  issue  involves  the  definition 
of  a  permanent  radiographic 
installation.  The  proposed  rule  changes 
the  definition  of  a  "permanent 
radiographic  installation"  to  mean  an 
enclosed  shielded  room,  cell,  or  vault  in 
which  radiography  is  performed.  The 
terms  "designed  or  intended  for 
radiography"  and  "regularly  performed" 
have  been  removed  fii^m  the  definition 
to  reduce  any  ambiguity  as  to  what  is 
intended.  Under  the  existing  rule,  if  a 
licensee  has  a  room,  cell,  or  vault  that 
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meets  the  definition  of  a  "permanent 
radiographic  installation",  then  it  must 
meet  the  special  safety  requirements  of 
§  34.33.  The  proposed  rule  adds  two 
additional  requirements:  Cl)  To  perform 
a  daily  check  of  the  visible  and  audible 
signals,  and  (2)  to  Ust  all  permanent 
facilities  on  the  license.  Under  the 
proposed  rule,  radiography  can  only  be 
performed  in  one  of  two  ways:  (1)  In  a 
permanent  radiographic  installation 
with  a  qualified  radiographer,  or  (2)  at 
any  other  location  with  at  least  two 
qualified  individuals.  The  special  safety 
requirements  of  §  34.33  would  not  apply 
to  the  use  of  a  shielded  room  at  a 
temporary  jobsite,  although  licensees 
would  be  permitted  to  submit  a  license 
amendment  requesting  approval  to  use 
a  shielded  room  which  meets  the 
requirements  of  §  34.33  as  a  permanent 
radiographic  installation. 

The  proposed  rule  includes 
requirements  specifying  the 
qualifications  and  duties  of  the 
Radiation  Safety  Officer  (RSO).  The  RSO 
is  the  key  licensee  individual  charged 
with  the  responsibility  to  ensure  that 
the  requirements  in  the  license  are 
followed.  These  requirements  have  been 
based  on  similar  commitments 
previously  included  in  specific  license 
conditions  on  a  case-by-case  basis.  The 
proposed  rule  would  require  additional 
special  training  for  RSOs.  The 
Commission  is  considering  permitting 
existing  RSOs  to  obtain  the  additional 
training  within  2  years  from  the 
effective  date  of  the  rule  and  is 
specifically  requesting  comment  on  this 
proposed  requirement. 

IV.  An  Independent  Certifying  Entity 
(ASNT) 

The  current  ASNT  program  for 
certifying  industrial  radiographers  was 
approved  by  its  Board  of  Directors  in 
March  1990  and  offers  certification  for 
cither  isotope  or  x-ray  users.  The  NRC 
staff  has  extensively  reviewed  this 
program,  which  includes  a  written 
examination  developed  by  the  State  of 
Texas. 

The  application  to  become  a  certified 
radiographer  requires  documentation  of 
40  hours  of  classroom  training  in 
radiation  safety  topics  specified  by 
ASNT  including  those  topics  listed  in 
the  proposed  §  34.43(f).  documentation 
of  520  hours  of  direct  hands-on 
experience  with  radiography  sources 
and  devices  tmder  the  control  of  an  NRC 
or  Agreement  State  licensee,  and  proof 
of  successful  completion  of  a  practical 
examination  on  safety  procedures 
administered  by  an  ASNT-recognized 
institution.  Recognized  institutions, 
generally  the  candidates'  employers, 
have  been  licensed  by  NRC  or  an 


Agreement  State  fm  the  use  of 
radiography  sources. 

After  ASNT's  approval  of  an 
application,  a  cancUdate  radiographer 
takes  the  written  examination.  The 
examination  is  administered  by  ASNT 
or  the  Conference  of  Radiation  Control 
Program  Directors,  Inc.  (CRCPD)  and 
subsequently  sent  to  the  State  of  Texas 
for  grading.  The  results  of  the 
examination  are  forwarded  to  ASNT. 
The  written  examination  covers  the 
fundamental  radiation  safety  principles 
outhned  in  10  CFR  part  34,  pertinent 
Federal  and  State  r^ulations,  basic 
radiographic  equipment  operation, 
general  operating  and  emergency 
procediues,  radiation  detection 
instrumentation,  and  radiation  safety 
procedures  appUcable  to  industrial 
radiography.  In  addition,  candidates  are 
required  to  sign  a  pledge  that  they  will 
abide  by  the  ASNT  Rules  of  Conduct. 
On  successful  completion  of  the 
required  examinations  and  other 
requirements,  a  certified  individual  is 
provided  with  a  wallet  card  identifying 
him/her  as  an  ASNT-certified 
radiographer. 

ASNT  certification  is  valid  for  3  years, 
unless  suspended  or  revoked  for  cause. 
Renewal  of  certification  may  be 
accomplished  either  with  or  without 
reexamination.  A  candidate  for  renewal 
without  reexamination  must  document 
continuous  active  full-time  employment 
in  radiography  for  at  least  6  of  the  last 
12  months.  In  addition,  the  candidate 
must  document  at  least  8  hours,  each 
year,  of  classroom  refresher  training 
covering  basic  radiation  safety 
principles,  equipment  operations, 
emergency  procedures,  new  safety 
regulations,  license  requirements,  and 
other  pertinent  information.  If  these 
criteria  are  not  met.  the  candidate  must 
retake  the  written  examination. 

The  ASNT  Rules  of  Conduct  require 
certified  individuals  to  comply  with 
NRC  and  Agreement  State  regulations 
and  the  employer's  procedures  for 
radiation  safety,  routine  and  emergency 
operations,  and  to  act  in  a  professional 
manner  in  matters  pertaining  to 
industrial  radiography  or  to  the  ASNT 
certification. 

The  certification  program  also 
contains  complaint  and  hearing 
procedures.  For  example,  written 
allegations  of  unauthorized  practice  by 
an  ASNT-certified  individual  are 
reviewed  by  the  ASNT  Ethics 
Subcommittee.  In  some  cases  a  formal 
hearing  may  be  held.  If  the  ASNT  Ethics 
Subcommittee  determines  that  an 
imauthorized  practice  has  been 
committed,  the  subcommittee  may  take 
one  of  the  following  actions: 


1.  Revoke  the  individual's 
certification  for  a  minimum  of  i  year. 

2.  Suspend  the  individual's 
certification  for  30  to  180  days. 

3.  Formally  reprimand  the  individuaL 
M<we  detailed  information  on  the 

ASNT  certification  program  is  available 
from  the  American  Society  for 
Nondestructive  Testing,  Inc.,  1711 
Arlingate  Plaza,  P.O.  Box  28518. 
Columbus.  Ohio  43228-0518. 

V.  Discussion  of  the  Proposed  Rule 

Table  of  Contents 

The  new  Table  of  Contents  contains 
eight  subparts.  The  organization  is  as 
follows: 

Subpart  A — General  Provisions 

Subpart  B — Specific  Licensing  Provisions 

Subpart  C — Equipment 

Subpart  D — Radiation  Safety  Requirements 

Subpart  E — Recordkeeping  Requirenients 

Subpart  F — Notifications 

Subpart  G — Exemptions 

Subpart  H — Violations 

Appendix  A 

This  organization  follows  the  same 
general  format  used  in  10  CFR  part  39 
concerning  radiation  safety 
requirements  for  well  logging. 

Subpart  A — General  Provisions 

This  subpart  covers  items  of  a  general 
nature,  such  as  listing  definitions  and 
OMB  approvals.  It  also  describes  the 
purpose  and  scope  of  the  rule. 

Section  34.1,  Purpose  and  scope,  is 
basically  unchanged  from  the  existing 
regulation.  Other  NRC  regulations  that 
apply  to  radiography  licenses  are 
referenced  in  this  section. 

Section  34.3,  Definitions,  contains  the 
following  new  terms:  ALARA.  Annual 
safely  review,  Becquerel,  Certifying 
entity.  Collimator,  Control  (drive)  cable. 
Field  station.  Gray,  Independent 
certifying  organization.  Radiographer 
certification,  Radiation  Safety  Officer, 
Sievert.  S-tube,  and  Temporary  jobsite. 
These  definitions  were  added  to  define 
terms  used  in  requirements  not 
previously  addressed  in  Part  34.  The 
term  ALARA.  which  means  as  low  as 
reasonably  achievable,  has  been  added 
to  describe  a  key  element  of  the  revised 
part  20.  "Standards  for  Protection 
Against  Radiation,"  that  licensees  must 
implement  by  January  1994.  The  term 
Aimual  safety  review  was  added  to 
describe  this  activity  in  the  proposed 
rule.  The  terms  Becquerel,  Gray,  and 
Sievert  were  added  to  define  the  metric 
units  used  in  all  new  or  revised 
regulations.  The  terms  Certifying  entity. 
Independent  certifying  organization, 
and  Radiographer  certification  were 
added  to  describe  terms  associated  with 
revised  requirements  for  verification  of 
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radiographer  training.  The  terms 
Collimator  and  Control  (drive)  cable 
were  added  to  the  proposed  rule  to 
describe  pieces  of  equipment  that  is 
often  used  in  conducting  radiography 
operations.  The  term  S-tube  was  added 
to  describe  this  component  of  a 
radiographic  exposure  for  which  there 
are  new  requirements  in  the  proposed 
rule.  The  terms  Field  station  and 
Temporary  jobsite  were  added  to  clarify 
the  meaning  of  these  terms  in  the 

Eroposed  rule.  The  term  Field  station  is 
sing  used  to  designate  those  locations 
where  radiography  equipment  is  stored 
and  from  which  equipment  is 
dispatched.  The  term  Temporary  jobsite 
is  being  used  to  describe  locations  not 
authorized  on  the  license  where 
radiography  is  conducted.  The  term 
Radiation  Safety  Officer  (RSO)  was 
added  to  describe  the  role  of  this 
individual  in  the  proposed  rule. 

The  terms  Associated  equipment, 
Control  tube.  Exposure  head.  Field 
examination,  Projection  sheath. 
Radiographic  Operations,  Shielded 
position,  and  Source  assembly,  while 
used  in  the  existing  regulation,  were  not 
previously  deHned.  Both  licensees  and 
Agreement  Slate  representatives 
requested  clarification  of  these  terms. 
Changing  the  definition  of 
radiographer's  assistant  was  discussed 
at  the  November  1992  workshop  in 
Dallas,  Texas.  Some  .'Agreement  States 
use  the  term  "trainee"  to  refer  to  a 
radiographer's  assistant  and  require 
training  similar  to  that  required  of  a 
radiographer.  The  NRG  has  decided  to 
retain  the  term  radiographer's  assistant 
and  has  proposed  upgrading  the  training 
requirements  to  provide  additional 
assurance  that  radiographers'  assistants 
are  sufficiently  knowledgeable  of  NRG 
regulations.  Although  the  NRG  is  not 
adopting  the  term  "trainee,"  the 
proposed  rule  has  been  vvritten  to 
provide  the  flexibility  for  the  second 
person  to  have  training  beyond  that  of 
a  radiographer's  assistant.  This  position 
could  then  equally  be  filled  by  a 
"trainee." 

The  definition  of  a  permanent 
radiographic  installation  was  modified 
to  remove  ambiguities  in  the  previous 
definition.  The  definitions  of  storage 
area  and  storage  container  were 
modified  to  remove  references  to 
transportation.  Specific  transportation 
requirements  are  addressed  in  §  34.35. 

Section  34.5,  Interpretations,  is 
standard  regulatory  language  to  state 
that  only  the  General  Coimsel  of  the 
NRG  has  the  authority  to  provide 
interpretations  of  the  regulations  which 
will  be  binding  on  the  Commission. 

Section  34.8,  Information  collection 
requirements:  OMB  approval,  is 
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uni  iianged  from  the  current  regulation, 
ex(  ept  for  changing  the  section  numbers 
to  (  onform  to  the  new  format  of  the 
pre  posed  rule  and  to  Ust  any  new 
rec  iiirements  that  require  OMB 
ap  iroval.  The  Commission  has 
sui  mitted  the  proposed  rule  for  OMB 
cle  u^nce.  Final  OMB  clearance  will  be 
obi  iined  before  pubUcation  of  a  final     , 
ml). 

Su  )part  B— Specific  Licensing 
Pn  visions 

'  "his  proposed  subpart  provides  the 
ba:  ic  requirements  for  submittal  of  a 
lio  »nse  appUcation.  The  sections  in  this 
pn  posed  subpart  are  basically 
unchanged  from  those  in  the  current 
subpart  A  of  part  34. 

j  ection  34.11.  Application  for  a 
sp4  cific  license,  is  worded  the  same  as 
§  3 1.3  in  the  current  part  34. 

I  ection  34.13,  Specific  ficense  for 
rac  iography,  has  several  changes  from 
§  3 1.11  in  the  current  part  34.  A 
pn  posed  §  34.13(c)  would  specify 
rec  uirements  for  establishing 
pn  cedures  to  verify  the  certification 
sta  ;us  of  radiographers.  The  requirement 
foi  verifying  an  individual's 
cei  tification  would  only  apply  to 
pn  viously  certified  radiographers 
wl:  om  a  licensee  might  hire.  A  licensee 
wc  uld  already  know  an  individual's 
sta  lus  if  the  individual  is  employed  by 
th(  licensee  at  the  time  of  certification. 
He  wever,  the  licensee  would  be 
re<  uired  to  ensure  that  all  radiographers 
ar<  certified. 

',  lection  34.13(e)  proposes  a  reduction 
in  he  frequency  of  field  inspections  of 
ra<  iographers  and  radiographer's 
as!  istants  from  quarterly  to  annually  for 
in(  ividuals  regularly  conducting 
ra<  iographic  operations.  For  individuals 
wl  0  have  not  performed  radiographic 
op  jrations  for  more  than  six  months,  an 
in!  pection  of  job  performance  would  be 
re<  uired  at  the  time  they  next 
pa  ticipate  in  a  radiographic  operation. 
Tl:  is  reduction  is  possible  due  primarily 
to  he  proposed  two-person  rule, 
ad  )ption  of  mandatory  certification  for 
ra<  iographers,  and  upgraded 
ra«  iographer  assistants  training  which 
w(  uld  reduce  the  need  for  inspection  of 
jol  performance.  The  basic 
re<  uirements  for  conducting  the  field 
in  pections  have  been  relocated  to 
§ ;  4.43(d)  to  more  acciuately  reflect  its 
ro  e  in  the  training  program.  In  addition, 
a  I  jquirement  for  conducting  annual 
sa  ety  reviews  has  also  been  added  in 
§  ■  4.13(b)(1)  and  §  34.43(c)  to  clarify  the 
in  ent  of  the  current  §  34.11(b)  which 
rei  uires  periodic  training.  Section 
34  13(g)  is  proposed  to  require  the 
lie  snsee  to  designate  an  individual  on 
thi  I  Ucense  to  fulfill  the  duties  of  the 


RSO.  The  qualifications  and  duties  of 
this  individual  are  specified  in  §  34.42. 

Section  34.13(i)  is  a  new  paragraph 
which,  as  propcKsed,  would  require  a  list 
and  description  of  all  permanent 
radiograpUc  installations  and  all  field 
stations  to  be  Included  in  the  license 
application. 

Section  34.13())  is  a  new  paragraph 
which,  as  proposed,  would  permit 
licensees  to  have  the  option  to  use 
certified  radiographers  before  the 
proposed  rule  is  adopted  in  final  form 
and  becomes  effective. 

Subpart  C— Equipment 

This  proposed  subpart  describes  the 
requirements  for  radiographic 
equipment  performemce  and  use.  Some 
of  the  requirements  in  this  proposed 
subpart  are  changed  from  the  current 
part  34  as  described  below. 

Section  34.20,  Performance 
requirements  for  radiography 
equipment,  is  slightly  changed  from 
§  34.20  of  the  current  rule.  Section 
34.20(b)(3)  is  revised  to  prohibit 
modification  of  any  exposure  device. 
The  proposed  rule  was  modified  to 
remove  any  ambiguity  regarding 
permission  to  modify  safety 
components.  The  term  Source  assembly 
was  added  to  §  34.20  (c)  and  (e)  to  make 
clear  that  it  is  one  of  the  pieces  of 
equipment  that  must  meet  the 
requirements  of  §  34.20.  Section  34.20(f) 
is  added  to  require  labeling  of  all 
associated  equipment  acquired  after 
January  10.  1996.  to  identify  that  the 
components  have  met  the  requirements 
of  this  section. 

Section  34.21.  Limits  on  levels  of 
radiation  for  radiographic  exposure 
devices,  storage  containers,  and  source 
changers,  is  basically  unchanged  from 
§  34.21  of  the  current  rule  with  the 
following  exceptions.  Metric 
equivalents  to  the  values  previously 
cited  have  been  included.  While  it  is 
recognized  that  radiation  exposure 
instruments  currently  use  units  of 
roentgens  to  measure  radioactivity,  the 
rule  has  been  modified  to  use  the  terms 
millisieverts  and  miUirems.  Rather  than 
making  the  transition  from  roentgens  to 
coulombs  per  kilogram  (in  air),  the 
terms  millisieverts  and  millirems  were 
chosen  because  a  quality  factor  of  1  is 
appropriate  in  deaUng  with  gamma-ray 
emitting  radiography  sources.  Under  the 
proposed  nde  measurements  taken  in 
roentgens  may  continue  to  be  recorded 
in  terms  of  roentgens,  provided  the 
limits  described  in  the  rule,  expressed 
in  millisieverts  or  milUrems,  are  not 
exceeded. 

Section  34.23.  Locking  and  relocation 
of  radiographic  exposure  devices, 
storage  containers,  and  source  changers. 


is  slightly  changed  fitim  $  34.22  of  the 
current  rule,  as  described  below. 
Section  34.23(a]  describes  locking  of 
radiographic  exposure  devices.  A 
requirement  to  remove  the  key  of  any 
keyed-lock  is  proposed.  Should  the  key 
remain  in  the  radiographic  exposure 
device,  there  is  an  increased  likelihood 
of  the  accidental  or  intentional  removal 
of  the  sealed  source  when  the 
radiographic  device  is  unattended.  The 
word  "manually"  is  added  to  clarify 
what  is  meant  by  securing  the  source 
assembly  for  radiographic  exposure 
devices  manufacti^ed  before  January  10. 
1992.  Section  34.23(b)  is  added  which 
specifies  requirements  for  ensuring  that 
the  sealed  source  is  in  the  shielded 
position  before  moving  the  device  and 
associated  equipment  because  a  number 
of  overexposiuBs  have  occurred  while 
radiographic  devices  were  being  moved 
from  one  location  to  another. 

Section  34.25,  Radiation  survey 
instnmients,  replaces  §  34.24  in  the 
current  rule  and  has  been  updated  to 
reflect  cxurent  caUbration  standards  for 
different  types  of  survey  meters.  This  is 
to  specify  requirements  to  address  the 
variety  of  survey  instruments  currently 
available.  An  additional  requirement  to 
perform  an  operability  check  before  use 
is  proposed.  While  this  is  routinely  part 
of  all  survey  instrument  specifications, 
a  failure  to  determine  whether  an 
instrument  was  operable  before  use  has 
been  a  contributing  factor  in 
overexposures  during  radiographic 
operations. 

In  §  34.27,  Leak  testing  and 
replacement  of  sealed  sources,  the 
words  "repair,  tagging,  opening,  and 
modification"  of  sealed  sources  have 
been  removed  because  these  activities 
are  only  approved  for  individuals 
specifically  licensed  to  do  so.  It  was 
never  intended  that  radiographers 
would  be  permitted  to  perform  these 
activities  without  special  authorization 
from  the  Commission  or  an  Agreement 
State.  Section  34.31  was  modified  to 
include  a  specific  prohibition  on  the 
opening,  repair,  or  modification  of 
sealed  sources.  Most  of  the  language  in 
the  proposed  rule  is  the  same  as  §  34.25 
of  the  existing  rule.  However,  the 
organization  has  been  modified  for 
purposes  of  clarification.  The 
requirement  that  performance  of  a 
source  exchange  or  a  leak  test  must  be 
done  by  persons  approved  by  the 
Commission  has  been  modified  to 
include  Agreement  States. 
Recordkeeping  requirements  have  been 
moved  to  §  34.67. 

Section  34.27(f)  is  proposed  to  require 
surveys  for  depleted  uranium  (DU) 
contamination  in  the  "S"  tube  of 
radiographic  devices  at  least  once  every 


12  months.  Depleted  uraniiun  is  used  as 
a  shielding  material  in  most 
radiographic  devices  and  replaces  the 
lead  shielding  that  was  used  in  older 
models.  The  presence  of  DU 
contamination  in  the  "S"  tube  may  be 
an  indication  that  the  control  cable  has 
worn  a  groove  through  the  "S"  tube  into 
the  DU  shielding.  This  condition  could 
cause  binding  of  the  control  cable  in  the 
groove  with  the  resultant  inability  to 
retract  the  source,  and  could  result  in 
xmwarranted  exposures.  Recordkeeping 
requirements  may  be  found  in  §  34.67. 

Section  34.29,  Quarterly  inventory,  is 
basically  imchanged  from  the  existing 
regulation  with  the  exception  of  moving 
all  recordkeeping  requirements  to 
§34.69. 

Section  34.31,  Inspection  and 
maintenance  of  radiographic  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  changers, 
includes  several  proposed  changes  from 
§  34.28  in  the  current  rule.  The  term 
associated  equipment  has  been  included 
in  the  proposed  rule,  and  includes 
various  items  used  for  specific  tasks 
which  may  not  be  supplied  with  the 
radiographic  device.  Experience  has 
showm  that  defects  in  associated 
equipment  can  have  an  effect  on  safety. 
Therefore,  associated  equipment  must 
be  included  in  an  inspection  and 
maintenance  program.  Section  34.31(a) 
has  been  revised  to  clarify  the  intent  of 
the  daily  visual  check  and  the  required 
actions  if  defects  are  found.  In 
§  34.31(b),  the  term  routine  maintenance 
is  now  used  to  clarify  that  licensees  are 
not  required  to  perform  all  maintenance. 
Many  equipment  repairs  may  require 
returning  the  device  to  the 
manufacturer.  Language  has  been  added 
to  specify  that  defective  equipment 
must  be  removed  from  service  until 
repaired  and  that  a  record  of  the  defect, 
as  well  as  corrective  actions  taken,  must 
be  made.  While  this  appears  obvious, 
there  have  been  numerous  instances 
where  the  use  of  defective  equipment 
continued  and  overexposures  of 
personnel  occurred  as  a  direct  result  of 
the  defects.  Recordkeeping  requirements 
have  been  moved  to  §  34.73.  The  records 
required  to  be  kept  would  now  be 
specified  in  the  rule,  and  include:  Date 
of  check,  individual  performing  check, 
equipment  involved,  any  defects  foimd, 
and  repairs  made. 

Section  34.33,  Permanent 
radiographic  installations,  is  basically 
imchanged  from  the  existing 
requirements  in  part  34,  with  the 
exceptions  noted  below.  Section 
34.33(a)  has  been  revised  to  clarify 
which  entrance  controls  are  required  by 
incorporating  the  appropriate  language 
ftt)m  10  CFR  20.1601  into  part  34. 


Section  34.33(b)  is  revised  to  require  an 
alarm  system  check  at  the  begiiming  of 
eac^  day  of  use.  This  is  to  be  performcNd 
by  checking  the  warning  light  and 
audible  alarm  with  the  source  exposed 
before  using  the  room  each  day.  A 
defective  alarm  would  require  repair 
before  radiographic  operations  could 
resume.  This  requirement  is  included 
because  there  have  been  instances 
where  failures  in  alarm  systems  have 
resulted  in  personnel  overexposures 
upon  entry  into  a  high  radiation  area. 
Section  34.35,  LaMls,  storage,  and 
transportation  precautions,  is  a 
proposed  new  section  that  would  place 
requirements  that  specify  labeling  and 
security  precautions  for  radioactive 
material  storage  and  transportation  in 
part  34.  Section  34.23  of  the  cxirrent  rule 
describes  storage  precautions  for 
exposure  devices  and  storage  containers 
but  does  not  address  transportation  or 
labeling  requirements.  In  §34.35  of  the 
proposed  rule,  labeling  requirements  for 
source  changers  and  storage  containers 
are  specified.  The  proposed  rule 
contains  specific  requirements  to  lock 
and  physically  secure  transport 
packages.  The  proposed  rule  would  also 
require  licensees  to  store  licensed 
material  in  a  manner  which  minimizes 
the  danger  from  explosions  or  fire.  The 
requirement  for  a  Quality  Assurance 
(QA)  program,  as  described  in  §  71.105, 
has  been  added  to  the  proposed  rule. 
While  radiography  licensees  have 
always  had  to  comply  with  §  71.105. 
there  have  been  numerous  cases  where 
radiography  licensees  were  unaware  of 
this  requirement  and,  therefore,  failed  to 
comply.  The  addition  of  requirements 
addressing  labeling  and  transportation 
is  necessary  because  in  the  past 
personnel  and  public  exposures  have 
occurred  from  the  failure  to  properly 
safeguard  radioactive  material  during 
storage  and  transportation. 

Subpart  D — Radiation  Safety 
Requirements 

This  subpart  describes  basic  radiation 
safety  requirements  for  radiographic 
operations  and  includes  training,  safety 
procedures,  personnel  monitoring  and 
surveys.  New  requirements  describing 
the  duties  of  the  radiation  safety  officer 
are  proposed. 

Section  34.41.  Conducting 
radiographic  operations,  would  be 
added  to  address  the  practice  of 
conducting  radiography  at  sites  where 
the  special  safety  features  of  a  shielded 
facility  are  not  available.  The  proposed 
requirement  specifies  that,  as  a 
minimum,  either  two  radiographers  or  a 
radiographer  and  an  individual  who  has 
met  the  requirements  to  be  a 
radiographer's  assistant  must  be  present 


9434  Federal  Register  /  Vol.  5'  .  No.  39  /  Monday,  February  28.  1994  /  Proposed  Rules 


any  time  radiographic  operations  occur 
outside  a  permanent  installation.  The 
basis  for  this  proposed  requirement  is  to 
ensiire  that,  in  the  absence  of  the  safety 
features  outlined  in  §  34.33,  there  will 
be  a  significant  increase  in  assurance 
that  operational  safety  measures  will  be 
implemented  effectively.  The 
expectation  is  that  violations  involving 
failures  to  perform  adequate  radiation 
surveys  of  radiographic  exposiue 
devices  and  the  surrounding  area, 
failures  to  adequately  post  and  monitOT 
the  restricted  area,  and  failures  to  lock 
and  secure  the  camera  when  not  in  use 
will  become  less  fiequent  Furthermore, 
if  an  incapacitating  injury  to  a 
radiographer  should  occur  at  a  remote 
location,  the  presence  of  a  second 
individual  could  be  an  important  factor 
in  preventing  unnecessary  radiation 
exposures.  Section  34.41(b)  is  proposed 
to  require  that  radiographic  operations 
conducted  at  locations  listed  on  the 
license  be  conducted  in  a  permanent 
radiographic  installation.  If  licensees 
would  need  to  perform  radiography 
outside  of  a  pennanent  facility  due  to 
some  unique  circumstances 
Commission  authorization  would  be 
required,  and  the  requirements  of 
§  34.41(a)  would  need  to  be  met. 

Section  34.42,  Radiation  Safety 
Officer  (RSO),  lists  the  qualifications 
and  duties  of  the  RSO.  This  section 
would  be  added  to  place  in  the 
regulations  the  requirements  for  this  key 
individual.  Previously,  these 
requirements  were  referenced  in 
regulatory  guides  and  included  as 
license  conditions  on  a  case-by-case 
basis,  but  not  specified  in  the 
regulations.  The  NRC  believes  that  the 
RSO  is  the  key  individual  for  ensuring 
safe  operations.  The  qualifications  listed 
for  the  RSO  in  the  proposed  rule 
include:  (1)  Completion  of  the  training 
required  for  a  radiographer  as  described 
in  part  34;  and  (2)  2000  hours  of 
documented  experience  in  industrial 
radiography  with  at  least  40  hours  of 
formal  classroom  training  with  respect 
to  the  establishment  and  maintenance  of 
radiation  protection  programs.  It  is 
anticipated  that  most  existing  RSOs 
already  meet  these  requirements.  It  is 
proposed  that  ficensees  would  have  two 
years  from  the  efiiective  date  of  the  rule 
to  meet  this  40  hour  training 
requirement  for  existing  RSOs.  A  key 
duty  of  the  RSO  is  to  ensure  the  safis 
conduct  of  operations  and  to  stop  unsafe 
operaticHis  and  institute  corrective 
actions.  Other  duties  of  the  RSO  in  the 
proposed  nile  include  overseeing 
procedure  implementation  and 
employee  training,  and  monitoring 
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ra  iiation  surveys,  leak  tests,  and 
pt  rsoimel  monitoring  results. 

Section  34.43.  Traming.  contains 
se  ireral  new  requirements.  Section 
3^  .43(a)  has  been  revised  to  require 
ra  iiographers  to  be  certified  by  a 
ce  rtifying  entity  meeting  the  criteria 
sp  edfied  in  Appendix  A  of  the 
pi  sposed  rule.  To  be  recognized  as  a 
ce  rtifying  entity,  an  independent 
or  ;anization  meeting  the  criteria 
sp  edfied  in  part  I  of  appendix  A  would 
h(  ve  to  apply  as  specified  in 
§ ;  4.43(a)(2).  Certifying  programs  would 
he  periodically  reviewed  by  the  NRC  to 
en  suie  that  the  conditions  of  approval 
ar )  being  met.  A  list  of  approved 
ce  rtifying  entities  would  be  made 
av  Eiilable  to  licensees  on  request  by 
cc  ntacting  the  appropriate  region^ 
of  ice  listed  in  appendix  D  to  10  CFR 
pi  rt  20,  and  would  be  published 
an  nually  in  the  Federal  Register.  Under 
th  3  proposed  rule  licensees  would  have 
2  rears  to  implement  the  proposed 
cl  ange.  The  change  in  the  verification 
ol  training  requirements  was  included 
in  the  proposed  rule  to  provide 
as  iurance  of  the  quality  of 
ra  iiographers'  training  in  the  safe 
hj  ndling  of  radioactive  material.  NRC 
ar  d  Agreement  States  must  reciprocally 
re  ;ognize  valid  radiographer 
ce  rtifications  issued  by  either  an 
in  dependent  certifying  entity  approved 
b]  the  NRC  or  an  Agreement  State 
ce  rtification  program  meeting  the 
re  luiremerits  of  appendix  A,  parts  II  and 
ir  ,  of  the  proposed  rule.  Also  included 
in  this  section  is  training  in  §§  30.7, 
3C  .9,  and  30.10,  applicable  sections  of 
IC  CFR  part  71,  and  some  instructions 
in  applicable  Department  of 
Ti  msportation  (DOT)  regulations  as 
re  erenced  in  10  CFR  part  71  in  addition 
to  other  parts  of  NRC  regulations. 

Section  34.43(b),  which  lists  training 
re  juirements  for  radiographers' 
as  jistants,  has  been  revised  to  require 
tr)  ining  in  §§  30.7,  30.9,  30.10,  and 
pi  rts  19,  20,  34,  71,  and  instructions  in 
aj  plicable  DOT  regulations  as 
ra  erenced  in  10  CFR  part  71,  in 
ac  dition  to  the  licensee's  operating  and 
ei  tergency  procedures.  Hiese  changes 
ar  i  to  ensure  that  radiographers  and 
ra  Iiographers'  assistants  are 
ki  owledgeable  of  the  safety 
re  mirements  appficable  to  handling 
ra  iioactive  material  in  the  conduct  of 
ra  liography.  In  §  34.43(b)(3)  the  option 
of  providing  an  oral  test  has  been 
01  litted.  Tbe  proposed  rule  would  only 
al  ow  a  written  test  to  be  given.  Section 
3^  .43(c)  describes  a  proposed 
re  luirement  to  conduct  annual  safety 
re  dews  of  radiographers  and 
ra  Iiographers'  assistants.  In  the  current 
ru  e,  periodic  training  is  required  but 


required  topics  to  be  addressed  are  not 
included.  Because  a  number  of 
violations  involving  personnel 
overexposures  have  resulted  from 
Ucensees'  failiu«s  to  provide  adequate 
training,  the  proposed  amendment  for 
annual  safety  reviews  includes  training 
on  revised  operating  and  emergency 
procedures,  new  equipment,  and  safety 
issues. 

Section  34.43(d)  has  been  relocated 
from  §  34.11(d),  and  describes  the 
requirements  for  routine  inspections  of 
job  performance  for  radiographers  and 
radiographers'  assistants.  The  proposed 
rule  reduces  the  &«quency  of  these 
inspections  fit>m  quarterly  to  annually. 
The  NRC  is  proposing  to  reduce'the 
frequency  of  inspections  of  job 
performance  for  individuals  regularly 
conducting  radiographic  operations.  For 
individuals  who  have  not  performed 
radiographic  operations  for  more  than 
six  montiis,  an  inspection  of  their  job 
performance  would  be  required  at  the 
time  of  their  next  participation  in  a 
radiographic  operation.  With  several  of 
the  other  requirements  proposed  in  this 
rulemaking,  such  as,  certification  of 
radiographers,  and  having  at  least  two 
individuals  at  a  temporary  jobsite,  the 
Commission  believes  that  the  frequency 
of  inspection  of  job  performance  can  be 
reduced  from  quarterly  to  annually. 

Proposed  §  34.43(e)  specifies  that 
recordkeeping  requirements  can  be 
found  in  §  34.79.  The  requirements  for 
records  are  unchanged  from  the  current 
part  34  except  for  the  addition  of 
records  verifying  the  certification  status 
of  radiographers.  Proposed  §  34.43(f) 
contains  the  subjects  currently  listed  in 
Appendix  A  of  part  34.  Several 
additional  requirements  are  proposed. 
These  include:  Pictures  or  models  of 
source  assemblies;  training  in  storage, 
control,  and  disposal  of  licensed 
materials;  and  pertinent  Federal 
regulations,  i.e..  Department  of 
Transportation.  A  new  §  34.43(g)  would 
be  added  which  would  allow  licensees 
to  continue  to  permit  uncertified 
individuals  to  act  as  radiographers  for  a 
2-year  period  after  the  proposed  rule 
becomes  final. 

In  §  34.45,  Operating  and  emergency 
procedures,  minor  changes  were  made 
to  include  procedures  for  source 
recovery  if  the  licensee  intends  to 
perform  emergency  source  recovery. 
These  were  added  because  many  of  the 
steps  in  a  source  recovery  would  be  the 
same  in  any  circumstance  and.  in  the 
past,  a  niunber  of  personnel 
overexposiues  have  occurred  during 
emergency  source  recovery  operations 
because  basic  radiation  protection 
precautions  were  overlooked. 
Additional  requirements  are  proposed 


for  transportation  procedures  to  include 
placarding  of  vehicles,  and  reference  to 
the  DOT  regulations.  A  number  of 
violations  have  resxilted  from  licensees 
failing  to  follow  DOT  regulations  in  the 
transportation  of  radioactive  material. 
Section  34.45(b)  is  proposed  which 
specifies  that  the  recordkeeping 
requirements  can  be  found  in  §  34.81. 
Sections  34.89  and  34.91  specify  that 
copies  of  current  operating  and 
emergency  procedures  are  to  be 
maintained  at  field  stations,  permanent 
installations,  and  temporary  jobsites,  to 
ensure  that  adequate  documents  are 
available  where  radiographic  operations 
occur. 

Section  34.46,  Supervision  of 
radiographers'  assistants,  is  unchanged 
from  §  34.44  of  the  current  rule. 

In  §  34.47,  Personnel  monitoring, 
several  changes  are  proposed.  The 
existing  requirement  specifies  that 
pocket  dosimeters  have  a  range  irom 
zero  to  at  least  200  milliroentgeas.  The 
proposed  rule  has  dropped  the  term  "at 
least,"  to  Umit  the  range  to  be  only  from 
0-200.  This  is  to  prevent  the  use  of 
pocket  dosimeters  with  very  high  ranges 
where  the  users  would  be  unable  to 
properly  determine  their  exposure.  Use 
of  pocket  dosimeters  with  a  range  higher 
than  200  milliroentgens  will  be 
considered  on  a  case-by-case  basis. 
Additional  requirements  are  proposed 
on  the  replacement  frequency  for  film 
and  TLDs.  The  existing  regulation  does 
not  specify  the  replacement  frequency 
for  film  and  TLDs.  The  high  intensity 
sources  used  in  radiography  necessitate 
frequent  monitoring.  Monthly 
replacement  is  judged  to  be  an 
appropriate  frequency  to  adequately 
track  an  individual's  exposure.  With  the 
new  lower  limits  for  occupational  dose, 
less  frequent  monitoring  could  result  in 
a  worker  receiving  an  overexposure. 

Section  34.47(b)  addresses  the  use  of 
pocket  dosimeters.  A  requirement  to 
read  dosimeters  at  the  beginning  and 
end  of  each  shift  is  proposed.  This  is 
added  to  ensure  that  the  dose  is 
correctly  estimated.  The  existing 
regulation  only  specifies  a  daily  reading 
and  does  not  provide  sufficient 
instruction  on  how  licensees  should 
handle  any  readings  which  remain  on 
the  pocket  dosimeter  after  recharging. 
Because  it  is  nearly  impossible  to 
recharge  a  pocket  dosimeter  to  zero, 
licensees  must  take  a  reading  before  and 
after  use  and  determine  the  difference  to 
determine  the  dose  accurately.  Section 
34.47(d)  addresses  an  ofi^-scale  pocket 
dosimeter.  The  proposed  rule  would 
require  that,  in  the  case  of  a  pocket 
dosimeter  being  off-scale,  the  individual 
will  not  be  permitted  to  work  with 
licensed  material  until  the  RSO  or  a 


designee  of  the  RSO  makes  a 
determination  of  the  worker's  radiation 
exposure.  The  current  rule  requires  that 
the  worker's  film  badge  or  TLO  be  sent 
for  processing,  but  does  not  specify 
when  the  individual  can  return  to  woric 
The  proposed  revision  provides  the 
criteria  tiiat  must  be  met  before 
permitting  the  individiial  to  return  to 
work.  A  provision  is  included  which 
will  permit  the  individual  to  return  to 
work  when  the  circumstances  are 
clearly  known  and  justified  by  the  RSO 
that  there  was  no  possibility  of 
overexposure. 

Section  34.47(e)  is  proposed  to 
require  that  a  worker  cease  work 
whenever  a  film  badge  or  TLD  is  lost  or 
damaged  until  a  replacement  is 
available.  This  is  added  to  ensure  that 
there  is  a  means  to  accurately  determine 
the  worker's  radiation  dose. 

Section  34.47(g)  has  a  proposed 
revision  to  require  alarm  ratemeters  to 
be  capable  of  alerting  the  wearer 
regardless  of  the  environmental 
conditions.  In  a  recent  radiography 
overexposure  incident,  a  Ucensee 
reported  that  a  radiographer  who  was 
wearing  ear  protection  due  to  high 
workplace  noise  levels  was  overexposed 
because  he  was  unaware  that  his 
ratemeter  was  alarming.  For  use  in  high 
ambient  noise  areas,  ratemeters  could  be 
supplied  with  either  a  vibrating  alarm 
that  could  be  felt  by  the  wearec  or  a 
small  speaker  built  into  hearing 
protectors  to  meet  this  requirement. 
NRC  expects  its  licensees  to  determine 
the  need  for  alarm  ratemeters  that 
incorporate  these  additional  protective 
measures. 

In  §  34.49,  Radiation  surveys,  there 
are  several  proposed  changes.  The 
existing  regulation  requires  a  survey  of 
the  circumference  of  the  radiographic 
exposure  device  and  the  guide  tube.  A 
number  of  violations  of  NRC 
requirements  have  occurred  due  to  a 
failure  to  comply  with  the  requirement 
to  survey  the  full  circumference  of  the 
camera.  In  reviewing  the  regulation,  the 
NRC  has  decided  to  revise  the  survey 
requirements  to  specify  that  a  survey  be 
conducted  of  the  radiographic  exposure 
device  to  determine  that  the  sealed 
source  has  returned  to  the  shielded 
position,  and  specify  that  the 
radiographer  conduct  a  survey  as  he/she 
approaches  the  guide  tube  to  exchange 
film,  reposition  the  collimator,  or 
dismantle  equipment.  The  proposed 
rule  places  the  responsibiUty  with  the 
licensee  for  ensuring  that  an  adequate 
survey  is  conducted.  In  the  majority  of 
cases,  a  survey  of  the  radiographic 
exposure  device's  ports  should  be 
adequate  to  make  this  determination.  A 
proposed  requirement  to  siuvey  storage 


areas  when  radioactive  material  is 
initially  placed  in  storage,  during  each 
quarterly  inventory,  and  whenever 
changes  occur  whidi  could  increase 
radiation  levels,  is  added. 

Section  34.51.  Surveillance,  is 
basically  unchanged  from  §  34.41  of  the 
current  rule.  References  to  part  20  have 
been  updated  to  reflect  the  proposed 
revisions  in  §  34.33. 

Section  34.53,  Posting,  is  basically 
unchanged  &t>m  §  34.42  of  the  current 
rule  except  to  incorporate  current 
references  to  part  20. 

Subpart  E — Recordkeeping 
Requirements 

This  subpart  does  not  appear  in  the 
current  part  34.  This  subpart  is 
proposed  to  place  all  recordkeeping  and 
notification  requirements  in  one 
location.  Most  of  the  recordkeeping 
requirements  are  unchanged  from  those 
contained  in  the  existing  part  34. 
Proposed  changes  are  discussed  below. 

Section  34.61,  Specific  license  for 
radiography,  requires  the  licensee  to 
maintain  a  copy  of  the  Ucense  until  it 
is  terminated  by  the  Commission. 

Section  34.63,  Records  of  receipt  and 
transfer  of  sealed  sources,  is  added  to 
provide  a  record  showing  the 
disposition  of  sources. 

Section  34.65,  Records  of  radiation 
survey  instruments,  is  proposed  as 
currently  written  in  Section  34.24. 
Licensees  would  be  required  to 
maintain  caUbration  records  for 
radiation  survey  instruments  for  3  years 
after  the  record  is  made. 

Section  34.67.  Records  of  leak  testing 
and  replacement  of  sealed  sources  is 
proposed  as  currently  written  in 
§  34.25(c)  and  requires  licensees  to 
maintain  records  of  leak  tests  for  3  years 
after  the  record  is  made. 

Section  34.69.  Records  of  quarterly 
inventory  is  proposed  as  currently 
written  §  34.26  and  requires  licensees  to 
maintain  records  of  quarterly 
inventories  for  3  years  after  the  record 
is  made. 

Section  34.71,  Utilization  logs,  is 
proposed  much  as  currently  written  in 
§  34.27.  This  section  would  require 
hcensees  to  maintain  utilization  logs  for 
3  years  after  the  record  is  made.  The 
proposed  rule  has  added  several 
additional  pieces  of  information  to  the 
logs  including  the  serial  nimiber  of  the 
device  in  which  the  sealed  source  is 
located,  the  radiographer's  signature, 
and  the  dates  the  device  is  removed  and 
returned  to  storage.  This  information  is 
necessary  in  order  to  verify  location  of 
sources. 

Section  34.73,  Records  of  inspection 
and  maintenance  of  radiographic 
exposure  devices,  storage  containers. 
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associated  equipment*  and  soiuce 
changets,  is  proposed  much  as  currently 
written  in  §  34.28(b).  This  section 
requires  licensees  to  maintain 
inspection  and  maintenance  records  for 
3  years  after  the  record  is  made.  The 
proposed  rule  would  specify  the 
information  that  must  be  iitcluded  in 
the  inspection  records:  Date  of  check, 
name  of  inspector,  equipment 
inspected,  any  defects  found,  and 
repairs  mada 

Section  34.75,  Records  of  alarm 
system  checks  at  permanent 
radiographic  installations,  is  proposed 
as  currently  written  in  §  34.29(c)  and 
requires  licensees  to  maintain  records  of 
alarm  system  checks  for  3  years  after  the 
record  is  made. 

Section  34.79,  Records  of  training,  is 
proposed  as  currently  written  in 
§  34.31(c)  with  proposed  additional 
requirements  for  maintedning  records  of 
radiographer  certification  and  annual 
safety  reviews.  This  paragraph  would 
require  licensees  to  maintain  records 
verifying  radiographer  certification 
status.  For  annual  safety  reviews,  the 
records  would  include  copies  of  tests, 
dates  administered,  names  of  instructors 
and  attendees,  and  the  topics  covered. 
Under  the  proposed  rule,  records  of  the 
annual  inspections  would  include  a  list 
of  items  checked,  and  any  non- 
compliances observed  by  the  RSO. 

Section  34.81,  Copies  of  operating  and 
emergency  procedures,  is  proposed  as 
currently  written  in  §  34.32  and  requires 
licensees  to  maintain  copies  of 
emergency  and  operating  procedures 
until  the  Commission  terminates  the 
license. 

Section  34.83,  Records  of  personnel 
monitoring,  is  proposed  as  currently 
written  in  §  34.3303),  and  requires 
licensees  to  maintain  records  of  alarm 
ratemeter  calibrations,  pocket  dosimeter 
readings,  and  operability  checks  for  3 
years  from  the  date  the  record  was 
made,  and  to  maintain  records  of  film 
badge  or  TLD  reports  until  the 
Commission  terminates  the  license. 

Section  34.85.  Records  of  radiation 
surveys,  is  proposed  as  currently 
written  in  §  34.4 3(d)  and  requires 
records  of  the  exposure  device  surveys 
for  3  years  from  the  date  the  record  was 
made. 

Section  34.87,  Form  of  records,  is 
proposed  as  currently  written  in  §  34.4 
and  specifies  how  records  must  be 
maintained,  including  permitting 
records  to  be  stored  in  electronic  media. 

Section  34.89,  Documents  and  records 
required  at  field  stations  and  permanent 
installations,  would  be  added  to  list 
docimients  and  records  required  at  field 
stations  and  permanent  installations. 
This  section  is  necessary  to  ensiue  that 
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li(  ensees  have  evailable  su£Bcient 
re  xtrds  to  demonstrate  compliance  with 
N  IC  regulati({ns.  Field  stations  and 
p<  rmanent  installations  may  be  far 
re  noved  from  the  home  office. 
Tlerefore,  records  necessary  to  conduct 
oserations  safely  should  be  readily 
a\  ailable.  These  records  include  a  copy 
oj  the  current  Ucense,  copies  of 
p(  rtinent  regulations,  copies  of 
o]  erating  and  emergency  procedures, 
in  strument  calibraticHi  records,  leak  test 
re  (ults,  inventory  records,  utilization 
la  ^,  training  and  survey  records.  These 
re  :ords  are  &ose  required  for  licensees 
to  safely  handle  radioactive  material, 
ai  d  are  a  sxibset  of  the  records  required 
at  a  licensee's  normal  place  of  business. 
Section  34.91,  Docimients  and  records 
re  quired  at  temporary  jobsites  and  use 
oi  storage  locations  exceeding  180  days, 
w  )uld  be  added  to  list  docimients  and 
re  :ords  required  at  temporary  jobsites 
ai  d  locations  where  radioactive 
m  iterial  will  be  in  use  or  storage  for 
m  are  than  180  days.  This  section  is 
n(  cessar/to  ensure  that  licensees  have 
a^  ailable  sufficient  records  to 
d(  monstrate  compUance  with  NRC 
re  >;ulations  and  those  records  necessary 
to  maintain  safe  operations.  The  records 
li!  ted  are  a  smaller  subset  of  the  records 
re  quired  for  a  field  station  or  permanent 
in  stallation.  These  records  include 
c(  pies  of  pertinent  regulations,  evidence 

0  latest  instrument  calibrations,  latest 
SI  rvey  records,  shipping  papers,  and 

N  IC  license  or  Agreement  State  license 
if  operating  under  reciprocity.  These 
re  :ords  are  those  required  for  licensees 
to  safely  handle  radioactive  material. 

Si  \bpart  F — Notifications 

This  subpart  is  basically  unchanged 
fr  im  §  34.30  with  the  exception  of  an 
a<  ditional  requirement.  Section 
3'  .101(c)  would  require  licensees  to 
n  tify  the  appropriate  NRC  regional 
office  in  writing  before  using  or  storing 
ra  iioactive  material  in  one  location  for 
m  Dre  than  180  days.  This  notification 
w  juld  be  required  within  30  days  of 
63  ceeding  the  180-day  timeframe.  This 
pi  ovision  would  be  added  to  provide 
th  B  NRC  with  information  in  a  timely 
m  inner  to  permit  inspection  of 
ra  iioactive  material  at  these  locations. 

Si  \bpart  G— Exemptions 

,  This  subpart  addresses  exemptions 
ai  d  is  basically  the  same  as  §34.51  in 
ti  e  current  part  34  with  the  exception 
o:  minor  wording  changes  to  make  it 
c(  nsistent  with  ciurent  language  used  in 

01  ler  parts  of  the  rule.  See  §  39.91. 

Si  ibpart  H— Violations 

This  subpart  addresses  violations  and 
is  basically  the  same  as  §  34.61  and 


§34.63  in  the  current  part  34  with  the 
exception  of  minor  wording  changes  to 
make  the  sections  referenced  consent 
with  the  proposed  rule. 

Appendix  A  to  Part  34 

This  appendix  is  new.  The 
requirements  in  appendix  A  to  the 
ciurent  part  34  have  been  relocated  to 
§  34.43(0-  Part  I  of  the  new  appendix  A 
provides  the  proposed  requirements  for 
an  independent  certifying  organization, 
and  does  not  apply  to  Agreement  States 
choosing  to  become  a  certifying  entity. 
Parts  n  and  m  of  the  new  appendix  A 
provide  the  proposed  requirements  for 
certification  programs  and  written 
examinations  for  a  certifying  entity, 
which  would  include  Agreement  States. 
The  proposed  appendix  A  would  not 
impose  new  requirements  on  NRC's 
radiography  licensees. 

NRC  is  proposing  that  an  independent 
certifying  organization  would  have  to  be 
a  national  society  or  association 
involved  in  setting  national  standards  of 
practice  for  industrial  radiography  or 
non-destructive  testing  to  be  recognized. 
Membership  in  the  organization  could 
not  be  restricted  because  of  race,  color.     ^ 
religion,  sex,  age.  national  origin  or 
handicap  and  the  organization's 
certification  program  would  need  to  be 
open  to  nonmembers.  The  independent 
certifying  organization  would  need  to: 

(1)  Be  incorporated; 

(2)  Have  a  permanent  full-time  staff; 

(3)  Be  nationally  recognized; 

(4)  Have  a  policy  and  decision-making 
review  board; 

(5)  Be  governed  by  written 
organizational  by-laws  and  policies;  and 

(6)  Have  a  viable  system  of  financing 
its  operations. 

An  independent  certifying 
organization  would  also  need  to  have: 

(1)  A  committee  to  review  and 
approve  certification  guidelines  and 
procedures  and  to  advise  the 
organization's  staff  in  unplemcnting  its 
certification  program; 

(2)  A  committee  to  review  complaints 
against  certified  individuals; 

(3)  Written  procedures  describing  its 
certification  program;  and 

(4)  An  agreement  to  exchange 
information  about  certified  individuals 
with  the  Commission  and  the 
Agreement  States. 

For  a  certification  program  to  be 
acceptable,  NRC  is  proposing  that  it 
include  provisions  requiring  individuals 
to  receive  training  in  the  topics  hsted  in 
§  34.43(f),  complete  a  written 
examination,  complete  a  practical 
examination  or  equivalent,  and  require 
a  minimum  period  of  on-the-job 
experience.  The  program  would  also 
have  to  include  procedures  that  ensure 


due  process  whenever  an  individual's 
certification  may  need  to  be  revoked, 
suspended,  or  restricted  for  willful  or 
significant  failure  to  comply  with  his  or 
her  employer's  operating  or  emergency 
procedures,  or  the  Commission's  or  an 
A^eement  State's  regulations. 

For  the  written  e3camination,  NRC  is 
proposing  that  it  be:  (1)  Designed  to  test 
knowledge  and  understanding  of  the 
subjects  listed  in  §  34.43(f);  (2)  written 
for  a  ninth-grade  reading 
comprehension  level;  and  (3) 
scientifically  analyzed  to  ensure  that  the 
questions  are  not  biased  or  misleading. 

Agreement  State  Compatibility 

The  rule  will  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  between  Federal  and  State 
safety  requirements.  With  regard  to 
basic  radiation  equipment 
specifications,  standards,  and 
definitions  identified  as  matters  of 
Division  1  level  of  compatibihty,  the 
Agreement  States  will  be  escpected  to 
adopt,  essentially  verbatim,  the 
proposed  part  34  standards  and 
definitions  into  their  equivalent 
regulations.  However,  the  NRC  also 
recognizes  that  certain  terms,  such  as 
radiographer's  assistant,  may  not  be 
used  in  present  Agreement  State 
regulations.  Continued  use  of  alternative 
terms,  such  as  "trainee"  will  be 
considered  acceptable  so  long  as  the 
imderlying  requirements  of  the  position 
are  consistent  with  those  proposed  by 
the  Commission.  The  remainder  of  the 
rule  will  be  a  Division  2  level  of 
compatibility  allowing  the  Agreement 
State  regulators  the  fle3dbility  to  adopt 
similar  or  more  stringent  requirements 
based  on  their  radiation  protection 
experience,  professional  judgments,  and 
community  values. 

Appendix  A  of  proposed  10  CTR  part 
34  provides  the  requirements  for 
certifying  entities  to  be  acceptable  to 
NRC.  The  Commission  reserves  the  right 
to  make  this  determination  and 
therefore  this  is  a  Division  4  item  of 
compatibility.  Because  it  concerns  a 
regulatory  function  that  will  be  reserved 
for  the  Commission  pursuant  to  10  CFR 
part  150,  the  Agreement  States  will  not 
need  to  implement  this  provision  of  the 
proposed  rulemaking.  A  new  section 
proposed  for  part  150  would  make  clear 
the  Commission's  intent  to  reserve  this 
function  and  also  to  reserve  the  right  to 
set  minimum  radiographer  certification 
standards. 

Agreement  States  that  wish  to  develop 
radiographer  certification  programs 
would  be  expected  to  implement  parts 
(I  and  in  of  the  proposed  appendix  A. 
The  definitions  and  the  requirements  for 


certification  programs  and  written 
e3(aminations  contained  in  this 
rulemaking  must  be  the  same  for  all 
NRC  and  Agreement  State  hcensees  to 
maintain  consistency.  In  practice.  States 
that  develop  certification  programs  must 
develop  regulatory  language  and 
regulations  that  implement  appendix  A, 
parts  n  and  m  criteria.  States  woxdd  be 
permitted  to  include  additional 
administrative  requirements  (such  as 
State-issued  cards).  States  that  do  not 
develop  certification  programs  would 
not  be  e3cpected  to  implement  appendix 
A.  NRC  or  an  Agreement  State  must 
reciprocally  recognize  valid 
radiographer  certifications  issued  by 
either  an  independent  certifying  entity 
approved  by  the  NRC  or  by  an 
Agreement  State  certification  program 
meeting  the  requirements  of  appendix 
A,  parts  n  and  ID,  of  the  proposed  rule. 
Agreement  States  would  be  e3cpected  to 
submit  their  proposed  program  for  NRC 
review  and  evaluation  prior  to 
implementing  their  certification 
program. 

Implementation 

The  Commission  intends  to  have 
different  implementation  dates  for 
particular  requirements  of  this  proposed 
rule.  The  proposed  requirements  would 
become  effective  90  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  For  the  proposed 
requirements  in  §  34.41  to  use,  as  a 
minimum,  a  two-person  crew  for 
radiographic  operations  not  conducted 
in  a  permanent  facility,  licensees  would 
have  1  year  from  the  effective  date  of  the 
rule  to  comply.  Licensees  would  be 
required  to  affirm  that  all  radiographers 
have  met  the  certification  requirements 
of  34.43(a)(1)  within  2  years  from  the 
effective  date  of  the  rule.  This  would 
allow  radiography  licensees  operating  in 
NRC  jurisdiction  2  years  to  obtain 
certification  for  their  employees  who  act 
as  radiographers.  This  requirement 
would  include  radiographers  employed 
by  Agreement  State  licensees  operating 
in  non-Agreement  States  under 
reciprocity  pursuant  to  10  CFR  150.20. 
The  Commission  notes  that  the  State  of 
Te3cas  currently  provides  ^  90-day  grace 
period  for  non-l^xas  hcensees  operating 
in  that  State  under  reciprocity  (TOC 
31.90).  However,  because  this  proposed 
rule  will  be  a  matter  of  compatibility, 
the  requirement  for  mandatory 
certification  would  apply  to  radiography 
licensees  nationwide. 

Licensees  would  have  one  year  from 
the  effective  date  of  the  rule  to  comply 
with  the  additional  training 
requirements  specified  in  §  34.43(b). 
Licensees  could  consider  combining 


this  training  with  the  aimaal  safety 

review. 

For  the  proposed  revisicm  to  S  34.47(g) 
that  would  require  alarm  ratemeters  be 
capable  of  alerting  the  %vearer  regardless 
of  environmental  conditions,  hcensees 
woiild  have  1  year  to  obtain  or  modify 
a  sufficient  number  of  additional  alann 
ratemeters  to  meet  anticipated  needs. 

For  use/storage  locations  not 
previousfy  identified  on  the  license 
(e.g.,  field  stations,  permanent 
radiographic  installations,  and 
temporary  jobsites  exceeding  180  da3rs) 
licensees  must  request  amendments  or 
notify  the  NRC,  as  appropriate,  by  the 
effective  date  of  the  rule.  Few 
amendment  requests  are  anticipated. 

All  current  RSOs  would  be  granted  a 
two-year  e3ctension  to  meet  the  proposed 
additional  RSO  training  requirements 
specified  in  §  34.42(a). 

The  Commission  requests  that 
persons  commenting  on  this  proposed 
rulemaking  particularly  address  any 
hardships  that  would  result  if  the 
proposed  rule  were  adopted  and  also 
address  any  hardships  that  would  result 
if  the  proposed  implementation 
schedule  were  adopted.  The  NRC  is 
particularly  interested  in  suggestions  for 
alternative  implementation  schedules. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  the  rule,  if 
adopted,  would  not  be  a  major  Federal 
action;  therefore,  an  impact  statement  is 
not  required.  The  revision  of  10  CFR 
part  34  should  have  no  environmentally 
significant  impact  because  radiography 
only  involves  the  use  of  sealed  sources, 
and  no  environmental  impact  will  be 
involved.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room  at  2120  L 
Street,  NW.  (Lower  Level),  Washington 
DC. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  108  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  esdstingdata 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regardihg  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714). 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0007  and  3150-0120),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Anal3rsis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room  at 
2120  L  Street  NW.  (Lowrer  Level), 
Washington,  DC. 

Regulatory  Flexibility  Analysis 

The  NRC  has  prepared  an  initial 
regulatory  analysis  of  the  impact  of  this 
proposed  rule  on  small  entities.  A 
summary  of  this  analysis  appears  as 
Appendix  A  to  this  document.  A  copy 
of  the  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level).  Washington,  DC.  Single  copies  of 
the  analysis  may  be  obtained  from 
Donald  O.  Nellis  or  Mary  L.  Thomas. 
Division  of  Regulatory  Application, 
Office  of  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)-492-3785. 
The  NRC  is  seeking  public  comment  on 
the  initial  regulatory  flexibility  analysis. 
The  NRC  is  particularly  seeking 
comment  from  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  jurisdictions  under  the  Regulatory 
Flexibility  Act)  as  to  how  the 
regulations  will  affect  them  and  how  the 
regulations  may  be  tiered  or  otherwise 
modified  to  impose  less  stringent 
requirements  on  small  entities  while 
still  adequately  protecting  the  public 
health  and  safety.  Those  small  entities 
which  offer  comments  on  how  the 
regulations  could  be  modified  to  take 
into  account  the  differing  needs  of  small 
entities  should  specifically  discuss  the 
following  items: 

(a)  The  size  of  their  business  and  how 
the  proposed  regulations  would  result 
in  a  significant  economic  burden  upon 
them  as  compared  to  larger 
organizations  in  the  same  business 
community. 
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"(b  How  the  proposed  regulations 
cou  1  be  modified  to  take  into  account 
theii  di^ering  needs  or  capabilities. 

(c  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  f  roposed  regulations  were  modified 
as  St  ggested  by  the  commenter. 

(d  How  the  proposed  regulations,  as 
mo<  ified,  would  more  closely  equalize 
the   mpact  of  NRC  regulations  or  create 
mor  !  equal  access  to  the  benefits  of 
Fed<  ral  programs  as  opposed  to 
pro\  iding  special  advantages  to  any 
indi  riduals  or  groups. 

(e  How  the  proposed  regulations,  as 
moc  fied,  would  still  adequately  protect 
the    ublic  health  and  safety.  The 
com  nents  should  be  sent  to  the 
Seci  ;tary  of  the  Commission,  U.S. 
Nuc  ear  Regulatory  Commission, 
Was  lington.  DC  20555,  Attn:  Docketing 
and  service  Branch. 

Bad  fit  Analysis 

Toe  NRC  has  determined  that  the 
bacMRt  rule.  10  CFR  50.109,  does  not 
appw  to  this  proposed  rule  and, 
then  fore,  that  a  backfit  analysis  is  not 
requ  red  for  this  proposed  rule.  The 
prop  osed  rule  does  not  involve  any 
prov  sions  that  would  impose  backfits 
as  d(  fined  in  10  CFR  50.109(a)(1). 

List  >fSub)ects 

10C-RParl34 

Bj  product  material.  Criminal 

Ities,  Nuclear  material.  Packaging 
:ontainers.  Radiation  protection, 
Radi  Dgraphy,  Reporting  and 

o  dkeeping  requirements,  Scientific 
equi  )ment.  Security  measures. 

10  C-R  Part  150 

Criminal  penalties.  Hazardous 
transportation. 
Intei^ovemmental  relations,  Nuclear 

>,  Reporting  and  recordkeeping 
requirements.  Security  measures, 
material.  Special  nuclear 
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Fo  r  reasons  set  out  in  the  preamble 
and  mder  the  authority  of  the  Atomic 
Ener  ;y  Act  of  1954.  as  amended,  the 
Ener  ;y  Reorganization  Act  of  1974,  as 
amei  ided,  and  5  U.S.C.  553,  the  NRC  is 
prop  asing  to  adopt  the  following 
amendments  t(f  10  CFR  part  34. 

PARI-  34— LICENSES  FOR 
RAD  OGRAPHY  AND  RADIATION 
SAP  -TY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 


s  }d 


he  authority  citation  for  part  34  is 
*  to  read  as  follows: 


Au  hority:  Sees.  81, 161. 182. 183. 68  Stat. 
935, '  48.  953.  954,  as  amended  (42  U.S.C 
2111   2201.  2232.  2233);  sec.  201,  88  Stat. 
1242jas  amended  (42  U.S.C.  5841). 


Section  34.45  also  issued  under  sec.  206. 
88  Stat.  1246  (42  U.S.C.  5846). 

2.  The  existing  headings  for  subparts 
A  and  B  and  each  of  the  existing 
imdesignated  center  headings  are 
removed. 

3.  A  new  heading  for  subpart  A, 
consisting  of  §§  34.1-34.8,  is  added  to 
read  as  follows: 

Subpart  A— General  Provisions 

4.  Section  34.1  is  revised  to  read  as 
follows: 

§  34.1    Purpose  and  scope. 

This  part  prescribes  requirements  for 
the  issuance  of  licenses  for  the  use  of 
sealed  sources  containing  byproduct 
material  and  radiation  safety 
requirements  for  persons  using  these 
sealed  sources  in  industrial 
radiography.  The  provisions  and 
requirements  of  this  part  are  in  addition 
to,  and  not  in  substitution  for,  other 
requirements  of  this  chapter.  In 
particular,  the  requirements  and 
provisions  of  parts  19.  20,  21,  30.  71, 
150, 170,  and  171  of  this  chapter  apply 
to  applications  and  licenses  subject  to 
this  part.  This  rule  does  not  apply  to 
medical  uses  of  byproduct  material. 

§34.3    [Removed] 

5.  Section  34.3  is  removed. 

6.  Section  34.2  is  redesignated  as 

§  34.3,  and  the  new  §  34.3  is  revised  to 
read  as  follows: 

§34.3    Definitions. 

ALARA  (acronym  for  as  low  as 
reasonably  achievable)  means  making 
every  reasonable  effort  to  maintain 
exposures  to  radiation  as  far  below  the 
dose  limits  specified  in  part  20  as  is 
practical  consistent  with  the  purpose  for 
which  the  licensed  activity  is 
undertaken,  taking  into  account  the 
state  of  technology,  the  economics  of 
improvements  in  relation  to  stale  of 
technology,  the  economics  of 
improvements  in  relation  to  benefits  to 
the  public  health  and  safety,  and  other 
societal  and  socioeconomic 
considerations,  and  in  relation  to 
utilization  of  nuclear  energy  and 
licensed  materials  in  the  public  interest. 

Annual  safety  review  means  a  review 
conducted  or  provided  by  the  licensee 
for  its  employees  on  radiation  safety 
aspects  of  radiography.  The  review  may 
include,  as  appropriate,  the  results  of 
internal  inspections,  new  procedures  or 
equipment,  accidents  or  errors  that  have 
been  observed,  and  opportunities  for 
employees  to  ask  safety  questions. 

Associated  equipment  means 
equipment  that  is  used  in  conjunction 
with  a  radiographic  exposure  device  to 
make  radiographic  exposures  that 
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drives,  guides,  or  comes  in  contact  with 
the  source,  (e.g.,  guide  tube,  control 
tube,  control  (drive)  cable,  removable 
soimce  stop,  "J"  tube). 

Becquerel  (Bq)  means  one 
disintegration  per  second. 

Certifying  entity  means  an 
independent  certifying  organization 
meeting  the  requirements  in  Appendix 
A  of  this  part  or  an  Agreement  State 
meeting  the  requirements  in  Appendix 
A,  parts  II  and  III  of  this  part. 

Collimator  means  a  device  used  to 
limit  the  size,  shape,  and  direction  of 
the  primary  radiation  beam. 

Control  (drive)  cable  means  the  cable 
that  is  connected  to  the  source  assembly 
and  used  to  drive  the  source  to  and  from 
the  exposure  location. 

Control  tube  means  a  protective 
sheath  for  guiding  the  control  cable.  The 
control  tube  connects  the  control  drive 
mechanism  to  the  radiographic 
exposure  device. 

Exposure  head  means  a  device  that 
locates  the  gamjna  radiography  sealed 
source  in  the  selected  working  position. 
(An  exposure  head  is  also  known  as  a 
source  stop.) 

Field  examination  means  a 
demonstration  through  practical 
application  of  the  safety  rules  and 
principles  in  radiography  including  use 
of  all  appropriate  equipment  and 
procedures. 

Field  station  means  a  facility  where 
licensed  material  may  be  stored  or  used 
and  from  which  equipment  is 
dispatched. 

Gray  means  the  SI  unit  of  absorbed 
dose.  One  gray  is  equal  to  an  absorbed 
dose  of  1  )oule/kilogram.  It  is  also  equal 
tolOOrads. 

independent  certifying  organization 
means  an  independent  organization  that 
meets  all  of  the  criteria  in  Appendix  A 
of  this  part. 

Permanent  radiographic  installation 
means  an  enclosed  shielded  room,  cell, 
or  vault,  not  located  at  a  temporary 
jobsite.  in  which  radiography  is 
performed. 

Projection  sheath  (guide  tube)  means 
a  flexible  or  rigid  tube  (i.e.,  "J"  tube)  for 
guiding  the  source  assembly  and  the 
attached  control  cable  from  the 
radiographic  exposure  device  to  the 
exposure  head  or  working  position. 
Radiation  Safety  Officer  means  4m 
individual  named  by  the  hcensee  who 
has  knowledge  of,  responsibihty  for, 
and  authority  to  ensure  compliance 
with  appropriate  radiation  protection 
rules,  standards,  and  practices  on  behalf 
of  the  licensee  and  who  meets  the 
requirements  of  §  34.42. 

Radiographer  means  any  individual 
who  meets  the  requirements  of  §  34.43, 
is  in  attendance  at  the  site  where  the 


sealed  source  or  sources  are  being  used, 
personally  supervises  radiographic 
operations  and  who  is  responsible  to  the 
licensee  for  ensuring  compliance  with 
the  requirements  of  the  Commission's 
regulations  and  the  conditions  of  the 
license. 

Radiographer  certification  means 
written  approval  received  fr^m  a 
certifying  entity  stating  that  an 
individual  has  satisfactorily  met  certain 
established  radiation  safety  training, 
testing,  and  experience  criteria. 

Racfiographer's  assistant  means  any 
individual,  who  under  the  personal 
supervision  of  a  radiographer,  uses 
radiographic  exposure  devices,  sealed 
soim:es  or  related  handling  tools,  or 
radiation  survey  instruments  in 
radiography. 

Radiographic  exposure  device  (also 
called  a  camera  or  a  projector)  means 
any  instrument  containing  a  sealed 
source  fastened  or  contained  therein,  in 
which  the  sealed  source  or  shielding 
thereof  may  be  moved,  or  otherwise 
changed,  from  a  shielded  to  unshielded 
position  for  purposes  of  making  a 
radiographic  exposure. 

Radicgraphic  operations  means  all 
activities  associated  with  the  presence 
of  radioactive  sources  in  a  radiographic 
exposure  device  during  transport  and 
use  of  the  device,  to  include  surveys  to 
confirm  the  adequacy  of  boundaries, 
setting  up  equipment  and  ahy  activity 
inside  restricted  area  boundaries. 

Radiography  means  the  examination 
of  the  structure  of  materials  by 
nondestructive  methods,  utilizing 
sealed  sources  of  bj-product  materials. 

S-tube  means  a  tube  (typically  made 
of  a  hard  metal,  such  as.  titanium) 
through  which  the  radioactive  source 
travels  in  a  radiographic  exposure 
device. 

Sealed  source  means  any  byproduct 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material. 

Shielded  position  means  the  location 
within  the  radiographic  exposure  device 
or  source  changer  where  the  sealed 
source  is  secured  and  restricted  frt)m 
movement.  (In  this  position  the 
radiation  exposure  will  be  at  a 
minimum.  This  position  incorporates 
maximum  shielding  for  the  radioactive 
soiu-ce.) 

Sievert  means  the  SI  unit  of  any  of  the 
quantities  expressed  as  dose  equivalent. 
The  absorbed  dose  in  grays  multiplied 
by  the  quality  factor  is  equal  to  the  dose 
equivalent  in  Sieverts.  For  comparison  1 
Sv=100  rems. 

Source  assembly  means  an  assembly 
that  consists  of  the  sealed  source  and  a 
connector  that  attaches  the  source  to  the 
control  cable.  The  source  assembly  may 


also  include  a  stop  ball  used  to  secure 
the  source  in  the  shielded  position. 

Source  changer  means  a  device 
designed  and  used  for  replacement  of 
sealed  sources  in  radiographic  exposure 
devices,  including  those  also  used  for 
transporting  and  storage  of  sealed 
sources. 

Storage  area  means  any  location, 
facility,  or  vehicle  which  is  used  to  store 
or  to  secure  a  radiographic  exposure 
device,  a  storage  container,  or  a  sealed 
source  when  it  is  not  in  use  and  which 
is  locked  or  has  a  physical  barrier  to 
prevent  accidental  exposure,  tamj)ering 
with,  or  unauthorized  removal  of  the 
device,  container,  or  soujce. 

Storage  container  means  a  device  in 
which  sealed  sources  are  stored. 

Temporary  jobsite  means  a  place 
where  radiographic  operations  are 
conducted  other  than  the  location(s)  of 
use  authorized  on  the  license. 

§34.4    [Removed] 

7.  Section  34.4  is  removed. 

8.  Section  34.5  is  added  to  read  as 
follows: 

§34.5    Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission,  other  than 
a  written  interpretation  by  the  General 
Counsel,  v«ll  be  recognized  to  be 
binding  upon  the  Commission. 

9.  Section  34.8  is  revised  to  read  as 
follows: 

§34.8    Information  collection 
requirements;  OMB  approvaL 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0007. 

(b)  The  approved  infonnation 
collection  requirements  contained  in 
this  parteppear  in  §§  34.13,  34.20, 
34.25,  34.27,  34.29.  34.31,  34.33,  34.35, 
35.41,  34.43.  34.45.  34.47,  34.49.  34  61, 
34.63,  34.65,  34.67.  34.69,  34.71.  34.73, 
34.75,  34.79.  34.81,  34.83.  34.85,  34.87. 
34.89,  34.91.  34.101,  and  Appendix  A. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  The  information  collection 
requirement  and  the  control  number 
under  which  it  is  approved  are  as 
follows: 
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(1)  In  §  34.11.  NRC  Fonn  313  is 
approved  under  control  number  3150- 
0120. 

(2)  [Reserved] 

10.  A  new  heading  for  subpart  B, 
consisting  of  §§  34.11-34.13,  is  added  to 
read  as  follovtrs: 

Subpart  B— Specific  Licensing 
Provisions 

11.  Section  34.11  is  revised  to  read  as 
follows: 

§  34.1 1    Application  for  a  specific  license. 
A  person  may  file  an  application  for 
specific  license  for  use  of  sealed  sources 
in  radiography,  in  duplicate,  on  NRC 
Form  313,  "Application  for  Material 
License,"  in  accordance  with  the 
provisions  of  §  30.32  of  this  chapter. 

12.  Section  34.13  is  added  to  read  as 
follows: 

§  34.1 3    Specific  license  for  radiography. 

The  Commission  will  approve  an 
application  for  a  specific  license  for  the 
use  of  licensed  material  in  radiography 
if  the  applicant  meets  the  following 
requirements: 

(a)  The  appUcant  shall  satisfy  the 
general  requirements  specified  in 

§  30.33  of  this  chapter  for  byproduct 
material,  as  appropriate,  and  any  special 
requirements  contained  in  this  part. 

(b)  The  apphcant  shall  develop  an 
adequate  program  for  training 
radiographers  and  radiographers' 
assistants  that  meets  the  requirements  of 
§  34.43,  and  submit  to  the  Commission 

a  description  of  this  program  which 
specifies  the — 

(1)  Initial  training; 

(2)  On-the-job  training: 

(3)  Aimual  safety  reviews;  and 

(4)  Means  the  applicant  will  use  to 
demonstrate  the  radiographer's  and 
radiographer's  assistant's  knowledge 
and  understanding  of  and  ability  to 
comply  with  the  Commission's 
regulations  and  licensing  requirements 
and  the  applicant's  operating  and 
emergency  procedures. 

(c)  The  applicant  shall  establish  and 
submit  to  the  Commission  a  description 
of  its  procedures  for  verifying  and 
documenting  the  certification  status  of 
its  radiographers  and  for  ensuring  that 
the  certification  of  individuals  acting  as 
radiographers  remains  valid. 

(d)  The  applicant  shall  submit  to  the 
Commission  written  operating  and 
emergency  procedures  as  described  in 
§34.45. 

(e)  The  applicant  shall  establish  and 
submit  to  the  Commission  its  program 
for  annual  inspections  of  the  job 
performance  of  each  radiographer  and 
radiographer's  assistant  as  described  in 
§  34.43(d). 


f}  The  applicant  shall  submit  a 
dc  scription  of  its  overall  organizational 
st  ucture  as  it  applies  to  the  radiation 
sa  ety  responsibilities  in  radiography, 
in  :luding  specified  delegations  of 
ai  ihority  and  responsibility. 

g)  The  applicant  shall  designate  and 
id  intify  a  Radiation  Safety  Officer 
re  iponsible  for  implementing  the 
li<  ensee's  radiation  safety  program.  The 
Ri  diation  Safety  Officer  shall  meet  the 
qi  alifications  and  duties  described  in 
§;  4.42. 

h)  If  an  applicant  intends  to  perform 
le  ik  testing  of  sealed  sources,  the 
a{  plicant  shall  identify  the 
m  mufacturers  and  the  model  numbers 
oi  the  leak  test  kits  to  be  used.  If  the 
ai  plicant  intends  to  analyze  its  own 
w  pe  samples,  the  applicant  shall 
es  ablish  procedures  to  be  followed  and 
St  imit  a  description  of  these  procedures 
to  the  Commission.  The  description 
ni  ist  include  the — 

1)  Instruments  to  be  used; 

2)  Methods  of  performing  the 
ai  alysis;  and 

3)  Pertinent  experience  of  the  person 
w  lo  will  analyze  the  wipe  samples. 

(i)  The  apphcant  shall  identify  the 
lo  :ation(s)  of,  and  describe,  all  field 
St  itions  and  permanent  radiographic 
in  stallations. 

[))  From  (insert  effective  date  of  final 
Tx  le)  to  (Insert  date  2  years  after  the 
fi]  lal  rule  is  published  in  the  Federal 
R  agister): 

(1)  A  license  applicant  may  affirm 
th  3t  all  individuals  acting  as 

ra  iiographers  will  be  certified  in 
ra  diation  safety  by  a  certifying  entity 
.  b(  fore  commencing  duties  as 
ra  iiographers.  This  affirmation  is 
in  stead  of  describing  its  initial  training 
pi  ogram  for  radiographers  in  the 
SI  bjects  outlined  in  §  34.43(f)  and  the 
m  Bans  used  to  determine  the 
ra  diographer's  knowledge  and 
uj  iderstanding  of  these  subjects,  and; 

(2)  A  licensee  may  substitute 

ra  diographer  certification  in  place  of  the 
d(  iscription  of  the  means  to  determine 
it  e  radiographer's  knowledge  and 
u  iderstanding  of  the  subjects  outlined 
ir  §  34.43(f). 

(3)  After  (Insert  date  2  years  after  the 
fi  lal  rule  is  published  in  the  Federal 
R  igister],  a  license  applicant  and 

li  :ensee  shall  comply  with  the 
re  quirement  of  §  34.43(a)(2). 

13.  A  new  heading  for  subpart  C, 

c(  insisting  of  §§  34.20-34.35,  is  added  to 
re  ad  as  follows: 

S  Jbpart  C— Equipment 

14.  Section  34.20  is  revised  to  read  as 
f(  Hows: 


§  34.20    Performance  requirements  for 
radiography  equipment 

Equipment  used  in  industrial 
radiographic  operations  must  meet  the 
following  minimum  criteria: 

(a)  Each  radiographic  exposure  device 
and  all  associated  equipment  must  meet 
the  requirements  specified  in  American 
National  Standard  N432-1980 
"Radiological  Safety  for  the  Design  and 
Construction  of  Apparatus  for  Gamma 
Radiography,"  (pubUshed  as  NBS 
Handbook  136,  issued  January  1981). 
This  publication  has  been  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a).  This 
publication  may  be  purchased  bom  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402  and  from  the 
American  National  Standards  Institute, 
Inc.,  1430  Broadway,  New  York,  New 
York  10018,  Telephone  (212)  642-4900. 
Copies  of  the  document  are  available  for 
inspection  at  the  Nuclear  Regulatory 
Commission  Library,  7920  Norfolk 
Avenue,  Lower  Level,  Bethesda, 
Maryland.  20814.  A  copy  of  the 
document  is  also  on  file  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  Washington,  DC  20408. 

(b)  In  addition  to  the  requirements 
specified  in  paragraph  (a)  of  this 
section,  the  following  requirements 
apply  to  radiographic  exposure  devices 
and  associated  equipment. 

(1)  Each  radio^aphic  exposure  device 
must  have  attached  to  it  by  the  user,  a 
durable,  legible,  clearly  visible  label 
bearing  the — 

(i)  Chemical  symbol  and  mass  nimiber 
of  the  radionuclide  in  the  device; 

(ii)  Activity  and  the  date  on  which 
this  activity  was  last  measiued; 

(iii)  Model  nimiber  and  serial  number 
of  the  sealed  source; 

(iv)  Manufacturer  of  the  sealed  source- 
and 

(v)  Licensee's  name,  address,  and 
telephone  number. 

(2)  Radiographic  exposure  devices 
intended  for  use  as  Type  B  transport 
containers  must  meet  \he  applicable 
reguirements  of  10  CFR  Part  71. 

(3)  Modification  of  radiographic 
exposure  devices  and  associated 
equipment  is  prohibited. 

(c)  In  addition  to  the  requirements 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  the  following  requirements 
apply  to  radiographic  exposure  devices, 
source  assemblies,  and  associated 
equipment  that  allow  the  source  to  be 
moved  out  of  the  device  for  routine 
operation. 

(1)  The  coupling  between  the  source 
assembly  and  the  control  cable  must  be 
designed  in  <:uch  a  manner  that  the 


Federal  Register  /  Vol.  59.  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


9441 


source  assembly  will  not  become 
disconnected  if  cranked  outside  the 
guide  tube.  The  coupling  must  be  such 
that  it  cannot  be  unintentionally 
disconnected  under  normal  and 
reasonably  foreseeable  abnormal 
conditions. 

(2)  The  device  must  automatically 
secure  the  source  assembly  when  it  is 
cranked  t)ack  into  the  fully  shielded 
position  within  the  device.  This 
securing  system  may  only  be  released  by 
means  of  a  delit)erate  operation  on  the 
exposure  device. 

(3)  The  outlet  fittings,  lock  box,  and 
drive  cable  fittings  on  each  radiographic 
exposure  device  must  l>e  equipped  with 
safety  plugs  or  covers  which  must  be 
installed  during  storage  and 
transportation  to  protect  the  source 
assembly  fi-om  water,  mud,  sand  or 
other  foreign  matter. 

(4)  Each  sealed  source  or  source 
assembly  must  have  attached  to  it  or 
engraved  on  it,  a  durable,  legible,  visible 
label  with  the  words: 

"DANGER— RADIOACTIVE". 
The  label  must  not  interfere  with  the 
safe  operation  of  the  exposure  device  or 
associated  equipment. 

(5)  The  guide  tube  must  have  passed 
the  crushing  tests  for  the  control  tube  as 
specified  in  ANSI  N432  and  a  kinking 
resistance  test  that  closely  approximates 
the  kinking  forces  likely  to  be 
encountered  during  use. 

(6)  Guide  tubes  must  be  used  when 
moving  the  source  out  of  the  device. 

(7)  An  exposure  head  or  similar 
device  designed  to  prevent  the  source 
assembly  fii^m  passing  out  of  the  end  of 
the  guide  tube  must  be  attached  to  the 
outermost  end  of  the  guide  tube  during 
radiogephic  operations. 

(8)  The  guide  tube  exposure  head 
connection  must  be  able  to  withstand 
the  tensile  test  for  control  units 
specified  in  ANSI  N432. 

(9)  Source  changers  must  provide  a 
system  for  ensuring  that  the  source  will 
not  be  accidentally  withdrawn  from  the 
changer  when  connecting  or 
disconnecting  the  drive  cable  to  or  from 
a  source  assembly. 

(d)  All  newly  manufactured 
radiographic  exposure  devices  and 
associated  equipment  acquired  by 
licensees  after  January  10, 1992,  must 
comply  with  the  requirements  of  this 
section. 

(e)  All  radiographic  exposure  devices, 
source  assemblies,  and  associated 
equipment  in  use  after  January  10, 1996. 
must  comply  with  the  requirements  of 
this  section. 

(0  All  associated  equipment  acquired 
after  January  10, 1996,  must  l>e  labelled 
to  identify  that  the  components  have 
met  the  requirements  of  this  section. 


15.  Section  34.21  is  revised  to  read  as 
follows: 

§  34.21  Limits  on  levels  of  radiation  for 
radiograplilc  exposure  devices,  storage 
containers,  and  source  changers. 

(a)  Radiographic  exposure  devices 
measuring  less  than  10  centimeters  (4 
inches)  from  the  sealed  source  storage 
position  to  any  exterior  surface  of  the 
device  must  not  have  a  radiation  level 
in  excess  of  0.5  millisieverts  (50 
millirems)  per  hour  at  15  centimeters  (6 
inches)  from  any  exterior  surface  of  the 
device.  Radiographic  exposure  devices 
measuring  a  minim vmi  of  10  centimeters 
(4  inches)  from  the  sealed  source  storage 
position  to  any  exterior  surface  of  the 
device,  and  all  storage  containers  for 
sealed  sources  or  for  radiographic 
exposure  devices,  must  not  have  a 
radiation  level  in  excess  of  2 
millisieverts  (200  millirems)  per  hour  at 
any  exterior  surface,  and  0. 1 
miUisieverts  (10  millirems)  per  hour  at 

1  meter  from  any  exterior  surface.  The 
radiation  levels  specified  are  with  the 
sealed  source  in  the  shielded  (i.e.,  "off") 
position. 

(b)  Paragraph  (a)  of  this  section 
applies  to  all  equipment  manufactured 
before  January  10, 1992.  After  January 
10, 1996,  radiographic  equipment  other 
than  storage  containers  and  source 
changers  must  meet  the  requirements  of 
§  34.20.  Section  34.21  applies  only  to 
storage  containers. 

§34.22    [Removed] 

16.  Section  34.22  is  removed. 

17.  Section  34.23  is  revised  to  read  as 
follows: 

§  34.23    Locking  and  relocation  of 
radiographic  exposure  devices,  storage 
containers  and  source  changers. 

(a)  Locked  radiographic  exposiue 
devices  and  storage  containers  must  be 
physically  secured  to  prevent 
tampering. 

(1)  Each  radiographic  exposure  device 
must  have  a  lock  or  outer  locked 
container  designed  to  prevent 
imauthorized  or  accidental  removal  of 
the  sealed  soiuce  from  its  shielded 
position.  The  exposure  device  and/or  its 
container  must  be  kept  locked  (and  if  a 
keyed-lock,  with  the  key  removed  at  all 
times),  when  not  under  the  direct 
surveillance  of  a  radiographer  or  a 
radiographer's  assistant  or  as  otherwise 
may  be  authorized  in  §  34.51.  In 
addition,  during  radiographic 
operations  the  sealed  source  assembly 
must  be  manually  secured  in  the 
shielded  position  each  time  the  source 
is  returned  to  that  position,  in  those 
exposure  devices  manufact\u«d  before 
January  10, 1992. 


(2)  Each  sealed  soiuce  storage 
container  and  source  changer  must  have 
a  lock  or  outer  locked  container 
designed  to  prevent  unauthorized  or 
accidental  removal  of  the  sealed  source 
from  its  shielded  position.  Storage 
containers  and  source  changers  must  be 
kept  locked  (and  if  a  keyed-lock,  with 
the  key  removed  at  all  times)  when  < 

containing  sealed  sources  except  when 
imder  the  direct  surveillance  of  a 
radiographer  or  a  radiographer's  i 

assistant.  ) 

(b)  Radiographic  exposure  devices, 
source  changers,  and  storage  containers, 
before  being  moved  from  one  location  to 
another,  must  have  the  guide  tubes  and 
control  cables  disconnected,  safety 
plugs  or  covers  appUed,  locked  and 
physically  secured  to  prevent  accidental 
loss,  tampering  or  removal  of  ficensed 
material,  and  must  he  surveyed  to 
assure  that  the  sealed  source  is  in  the 
shielded  position. 

§34.24    [Removed] 

18.  Section  34.24  is  removed. 

19.  Section  34.25  is  revised  to  read  as 
follows: 

§  34.25    Radiation  survey  instruments. 

(a)  The  licensee  shall  keep  sufficient 
calibrated  and  operable  radiation  survey 
instruments  at  each  location  where 
radioactive  material  is  present  to  make 
the  radiation  siuveys  required  by  this 
part  and  by  part  20  of  this  chapter. 
Instrumentation  required  by  this  section 
must  be  capable  of  measuring  a  range 
from  0.02  millisieverts  (2  millirems)  per 
hour  through  0.01  Sievert  (1  rem)  per 
hour.  Survey  instruments  must  be 
checked  for  operability  l)efore  use  each 
day.  This  may  be  accomplished  by 
evaluating  the  instrument  response  to 
the  previously  measiued  fields  at  the 
projection  sheath  port  or  the  control 
cable  sheath  port  on  a  radiographic 
exposure  device. 

(b)  The  licensee  shall  have  each 
radiation  survey  instrument  required   - 
imder  paragraph  (a)  of  this  section 
calibrated — 

(1)  At  intervals  not  to  exceed  6 
months  and  after  instrument  servicing, 
except  for  battery  changes; 

(2)  For  linear  scale  instnmients,  at 
two  points  located  approximately  one- 
third  and  two-thirds  of  full-scale  on 
each  scale;  for  logarithmic  scale 
instruments,  at  midrange  of  each 
decade,  and  at  two  points  of  at  least  one 
decade;  and  for  digital  instruments,  at  3 
points  between  0.02  and  10  mSv  (2  and 
1000  millirems)  per  hour;  and 

(3)  So  that  an  acauacy  within  plus  or 
minus  20  percent  of  the  calibration 
standard  can  be  demonstrated  at  each 
point  checked. 


(c)  The  licensee  shall  maintain 
records  of  the  resalts  of  the  iostrument 
calibrations  in  accordance  with  §  34.65. 

§  34.2S    {Rsmovod] 

20.  Section  34.26  is  removed. 

21.  Section  §  34.27  is  revised  to  read 
as  follows: 

§34.27    L«ak tsstfng and  np<ac«neiTt of 
scaled  sottrcMb 

(a)  The  replacement  of  any  sealed 
source  fastened  to  or  contained  in  a 
radiographic  exposure  device  and  leak 
testing  of  any  sealed  source  must  be 
performed  only  by  persons  specifically 
authorized  by  the  Commission  or  an 
Agreement  State  to  do  so. 

(b)  Testing  and  recordkeeping    . 
requirements. 

(1)  Each  licensee  who  uses  a  sealed 
source  shall  have  the  source  tested  for 
leakage  at  intervals  not  to  exceed  6 
months. 

(2)  The  licensee  shall  maintain 
records  of  the  leak  tests  in  accordance 
with  §34.67. 

(3)  In  the  absence  of  a  certificate  from 
the  transferor  that  a  leak  test  has  been 
made  within  the  6  months  before  the 
transfer,  the  sealed  source  may  not  be 
used  until  tested. 

(c)  Method  of  testing.  The  wipe  of  a 
sealed  source  must  be  performed  using 
a  leak  test  kit  or  method  approved  by 
the  Commission  or  an  Agreement  State. 
The  wipe  sample  must  be  taken  from 
the  nearest  accessible  point  to  the  sealed 
source  where  contamination  might 
accumulate.  The  wipe  sample  must  be 
analyzed  for  radioactive  contamination. 
The  analysis  must  be  capable  of 
detecting  the  presence  of  1&5  Bq  (0.003 
microcurie]  of  radioactive  material  on 
the  test  sample  and  must  be  performed 
by  a  person  specifically  authorized  by 
the  Commission  or  an  Agreement  State 
to  perform  the  analysis. 

(d)  Any  test  conducted  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section 
which  reveals  the  presence  of  185  Bq 
(0.005  microcurie]  or  more  of  removable 
radioactive  material  must  be  considered 
evidence  that  the  sealed  source  is 
leaking.  The  licensee  shall  immediately 
withdraw  the  equipment  involved  from 
use  and  shall  have  it  decontaminated 
and  repaired  or  disposed  of,  in 
accordance  with  Commission 
regulations.  A  report  must  be  filed  with 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
within  5  days  of  any  test  with  results 
that  exceed  the  threshold  in  this 
subsection,  describing  the  equipment 
involved,  the  test  results,  and  the 
corrective  action  taken.  A  copy  of  the 
report  must  be  sent  tu  the  Administrator 


of  th  i  appropriate  Nuclear  Regulatory 
Cominission's  Regional  Office  listed  in 
App  sndix  D  of  part  20  of  this  chapter 
"Sta  idards  for  Protection  Against 
Radiition." 

(e;  A  sealed  source  which  is  not 
faste  led  to  or  contained  in  a 
rad?.<  graphic  exposure  device  must  have 
pern  anently  attached  to  it  a  durable  tag 
at  lei  ist  one  (1)  inch  square  bearing  the 
presi  Tibed  radiation  caution  symbol  in 
con\  entional  colors,  magenta,  purple  or 
blac  :  on  a  yeUow  background,  and  at 
least  the  instructions:  "Caution  (or 
Dan  pr) — Radioactive  Material — ^Do  Not 
Han  He — Notify  Civil  Authorities  (or 
Nan  B  of  Company)." 

(f  Each  exposure  device  using 
dep  ited  uranium  (DU)  shielding  and  an 
"S"  ube  configuration  must  be 
pen  (dically  tested  for  DU 
cont  miination.  This  test  can  be 
perf  irmed  by  the  licensee  using 
aval  able  test  kits  or  method  approved 
by  t  le  Commission  or  aa  Agreement 
Stall  I,  or  the  exposure  device  could  be 
retu  Tied  to  the  manufacturer  for  such 
testi  ig.  The  analysis  must  be  capable  of 
dete  :ting  the  presence  of  185  Bq  (0.005 
TT.ic  ocuries)  of  radioactive  material  on 
the  1  est  sample  and  must  be  performed 
by  a  person  specifically  authorized  by 
the  I  k>nunis6ion  or  aaa.  Agreement  State 
to  p  irform  the  analysis.  This  test  must 
be  u  tidertaken  at  intervals  not  to  exceed 
12  n  lonths  and  should  such  testing 
reve  il  the  presence  of  DU 
coni  amination,  the  exposure  device 
mus  t  be  removed  from  use  and 
arra  igements  for  repair  or  proper 
disf  osal  in  a  faciUty  licensed  undier  10 
CFF  part  61  must  be  made.  A  record  of 
the  }U  leaktest  must  be  made  in 
accc  rdance  with  §  34.67. 

§34.28    [Rvmovad] 

2; ,  Section  34.28  is  removed. 
2; .  Section  34.29  is  revised  to  read  as 
folh  iws: 

§  34, 29    Quarterly  inventory. 
(a  Each  hcensee  shall  conduct  a 
a  terly  physical  inventory  to  account 
1 11  sealed  soiut:es  received  and 

under  this  license,  (b)  The 
shall  maintain  records  of  the 
inventory  in  accordance  with 


qui 

for 

posi  essed 

lice  isee : 

qua  terly 

§3469 


§34  30    [Refnovedl 

2' :.  Section  34.30  h  removed. 
2  I.  Section  34.31  is  revised  to  read  as 
foil  >ws: 

§  34  31    Inspection  and  maintenanca  of 
radi  igraphic  axposura  devices,  storage 
com  ainers,  associated  equipment,  aad 
soul  ce  changers. 

[s )  The  licensee  shall  visually  clieck 
for  tbvious  defects  in  radiographic 


exposure  devices,  storage  containers, 
associated  equipment^and  source 
changers  before  use  each  day  the 
equipment  is  used  to  ensure  that  the 
equipment  is  in  good  working  condition 
and  that  retyiiired  labeling  is  present.  If 
defects  are  found,  the  equipment  must 
be  removed  from  service  until  repaired, 
and  a  record  must  be  made  in 
accordance  with  §  34.73, 

(b)  Each  licensee  shall  have  a  program 
for  inspection  and  routine  maintenance 
of  radiographic  exposure  devices, 
source  changers,  associated  equipment 
and  storage  containers  at  intervals  not  to 
exceed  3  months  or  before  the  first  use 
thereafter  to  ensure  the  proper 
functioning  of  components  important  to 
safety.  Records  of  these  inspections  and 
maintenance  performed  must  be  made 
in  accordance  with  §  34.73.  If  defects  are 
found,  the  equipment  must  be  removed 
from  service  until  repaired,  and  a  record 
must  be  made  in  accordance  with 
§34.73. 

(c)  The  opening,  repair,  or 
modification  of  any  sealed  source  must 
be  performed  by  persons  specifically 
authorized  to  do  so  by  the  Commission 
or  an  Agreement  State. 

§34.32    [Removed] 

26.  Section  34.32"  is  removed. 

27.  Section  34.33  is  revised  to  read  as 
follows: 

§  34.33    Permanent  radiographic 
Installations. 

(a)  Each  entrance  that  is  used  for 
personnel  access  to  the  high  radiation 
area  in  a  permanent  radiographic 
installation  must  have  either 

(1)  Entrance  controls  of  the  type 
described  in  §  20.1601(a)(1)  of  this 
chapter;  or 

(2)  Both  visible  and  audible  warning 
signals  to  warn  of  the  presence  of 
radiation.  The  visible  signal  must  be 
actuated  by  radiation  whenever  the 
source  is  exposed.  The  audible  signal 
must  be  actuated  when  an  attempt  is 
made  to  enter  the  installation  while  the 
source  is  exposed. 

(b)  The  alarm  system  must  be  tested 
for  proper  operation  at  the  beginning  of 
each  day  the  installation  is  used  for 
radiographic  operations.  The  test  must 
include  a  check  of  the  visible  and 
audible  signals  by  turning  on  the 
exposure  device  before  using  the  room. 
Entrance  control  devices  must  be  tested 
monthly.  If  a  control  device  or  alarm  is 
operating  improperly,  it  must  be 
immediately  labeled  as  defective  and 
repaired  before  industrial  radiographic 
operations  are  resumed.  Test  records 
must  be  maintained  in  accordance  with 
§34.75. 

28.  Section  34.35  is  added  to  read  as 
follows; 
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§  34.35    Labels,  storage,  and  transportation 
precautions. 

(a)  Labels. 

(1)  The  Ucensee  may  not  use  a  source 
changer  or  container  to  store  licensed 
material  imless  the  source  changer  or 
the  container  has  securely  attached  to  it 
a  durable,  legible,  and  clearly  visible 
label.  The  label  must  contain  the 
radiation  symbol  specified  in  §20.1904 
of  this  chapter  and  the  wording 

Caution  (or  Danger)  Radioactive  Material — 
Do  Not  Handle  Notify  Civil  Authorities  (or 
Name  of  Company) 

(2)  The  licensee  may  not  transport 
licensed  material  unless  the  material  is 
packaged,  and  the  package  is  labeled, 
marked,  and  accompanied  with 
appropriate  shipping  papers  in 
accordance  with  regulations  set  out  in 
10  CFR  Part  71,  including 
docimientation  of  the  Quality  Assurance 
(QA)  program  requirements  outlined  in 
§71.105  of  this  chapter. 

(b)  Security  precautions  during 
storage  and  transportation. 

(1)  Locked  radiographic  exposure 
devices  and  storage  containers  must  be 
physically  secured  to  prevent  tampering 
or  removal  by  unauthorized  personnel 
in  accordance  with  the  requirements  in 
§  34.23.  The  licensee  shall  store  licensed 
material  in  a  maimer  which  will 
minimize  danger  from  explosion  or  fire. 

(2)  The  licensee  shall  lock  and 
physically  secure  the  transport  package 
containing  licensed  material  in  the 
transporting  vehicle  to  prevent 
accidental  loss,  tampering,  or 
unauthorized  removal  of  the  licensed 
material  from  the  vehicle. 

29.  A  new  heading  for  subpart  D, 
consisting  of  §§  34.41-34.57,  is  added  to 
read  as  follows: 

Subpart  D— Radiation  Safety 
Requirements 

30.  Section  34.41  is  revised  to  read  as 
follows: 

§34.41    Conducting  radiographic 
operations. 

(a)  Whenever  radiography  is 
performed  at  a  location  other  than  a 
permanent  radiographic  installation,  the 
radiographer  must  be  accompanied  by  at 
least  one  other  qualified  radiographer  or 
an  individual  who  has  at  a  minimum 
met  the  requirements  of  §  34.43(b).  The 
additional  qualified  individual(s)  shall 
observe  the  operations  and  be  capable  of 
providing  immediate  assistance  to 
prevent  unauthorized  entry. 
Radiography  may  not  be  performed  if 
only  one  qualified  individual  is  present. 

(b)  All  radiographic  operations 
conducted  at  locations  of  use  authorized 
on  the  license  must  be  conducted  in  a 


permanent  radiographic  installation, 
imless  specifically  authorized  by  the 
Commission. 

31.  Section  34.42  is  revised  to  read  as 
follows: 

§34.42    Radiation  Safety  Officer. 

The  Radiation  Safety  Officer  (RSO) 
shall  ensiu«  that  radiation  safety 
activities  are  being  performed  in 
accordance  with  approved  procedures 
and  regulatory  requirements  in  the  daily 
operation  of  the  licensee's  program. 

(a)  The  RSO's  qualifications  must 
include: 

(1)  Completion  of  the  training  and 
testing  requirements  of  §  34.43(a);  and 

(2)  2000  hours  of  documented 
experience  in  industrial  radiographic 
operations,  with  at  least  40  hours  of 
formal  classroom  training  with  respect 
to  the  establishment  and  maintenance  of 
a  radiation  protection  program. 

(b)  The  specific  duties  of  the  RSO 
include,  but  are  not  limited  to,  the 
following: 

(1)  To  establish  and  oversee  operating, 
emergency,  and  ALARA  procedures  as 
required  by  part  20  of  this  chapter,  and 
to  review  them  regularly  to  ensure  that 
the  procedures  are  current  and  conform 
with  these  rules; 

(2)  To  oversee  and  approve  all  phases 
of  the  training  program  for  radiographic 
personnel  so  that  appropriate  and 
effective  radiation  protection  practices 
are  taught; 

(3)  To  ensiue  that  required  radiation 
surveys  and  leak  tests  are  performed 
and  documented  in  accordance  with 
these  rules,  including  any  corrective 
measures  when  levels  of  radiation 
exceed  established  limits; 

(4)  To  ensure  that  personnel 
monitoring  devices  are  calibrated  and 
used  properly  by  occupationally 
exposed  personnel,  that  records  are  kept 
of  the  monitoring  results,  and  that 
timely  potifications  are  made  as 
required  by  §  20.2203  of  this  chapter; 
and 

(5)  To  ensure  that  operations  are 
conducted  safely  and  to  assimie  control 
and  have  the  authority  to  institute 
corrective  Actions  including  stopping  of 
operations  when  necessary  in 
emergency  situations  or  unsafe 
conditions. 

32.  Section  34.43  is  revised  to  read  as 
follows: 

§34.43    Training. 

(a)  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer  until 
the  individual —  ' 

(1)  Has  been  instructed  in  the  subjects 
outlined  in  paragraph  (f)  of  this  part. 

(2)  Is  certified  through  a  radiographer 
certification  program  by  a  certifying 


entity  in  accordance  with  the  criteria 
specified  in  Appendix  A  of  this  part.  An 
independent  organization  that  would 
like  to  be  recognized  as  a  certifying 
entity  shall  submit  its  request  to  the 
Director.  Office  of  Nuclear  Materials 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555. 

(3)  Has  received  copies  of  and 
instruction  in  the  requirements 
described  in  NRC  regulations  contained 
in  this  part;  in  §§  30.7,  30.9,  and  30.10 
of  this  chapter;  in  the  applicable 
sections  of  parts  19,  20,  and  71  of  this 
chapter,  in  applicable  DOT  regulations 
as  referenced  in  10  CFR  part  71,  in  the 
NRC  license(s)  under  which  the 
radiographer  will  perform  radiography, 
and  the  licensee's  operating  and 
emergency  procedures; 

(4)  Has  demonstrated  understanding 
of  NRC  regulations,  the  licensee's 
license,  and  the  licensee's  operating  and 
emergency  proifcedures  by  successful 
completion  of  a  written  examination. 

(5)  Has  demonstrated  competence  in 
the  use  of  the  licensee's  radiographic 
exposure  devices,  sealed  sources, 
related  handling  tools,  and  survey 
instruments;  and 

(6)  Has  demonstrated  understanding 
of  the  instructions  in  paragraph  (a)(3) 
and  (a)(5)  of  this  sectiun  by  successful 
completion  of  a  field  examination. 

(b)  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer's 
assistant  until  the  individual— 

(1)  Has  received  copies  of  and 
instruction  in  the  requirements 
described  in  NRC  regulations  contained 
in  this  part;  in  §§  30.7,  30.9,  and  30.10 
of  this  chapter;  in  the  applicable 
sections  of  parts  19,  20,  and  71  of  this 
chapter,  in  applicable  EXDT  regulations 
as  referenced  in  10  CFR  part  71,  in  the 
NRC  license(s)  under  which  the 
radiographer's  assistant  will  perform 
radiography,  and  the  licensee's 
operating  and  emergency  procedures; 

(2)  Has  demonstrated  comp>etence  to 
use,  under  the  personal  supervision  of 
the  radiographer,  the  radiographic 
exposure  devices,  sealed  sources, 
related  handling  tools,  and  radiation 
survey  instruments  that  the  assistant 
will  use;  and 

(3)  Has  demonstrated  understanding 
of  the  instructions  provided  under 
paragraph  (b)(1)  of  this  section  by 
successfully  completing  a  written  test 
and  a  field  examination  on  the  subjects 
covered. 

(c)  The  licensee  shall  provide  annual 
safety  reviews  for  radiographers  and 
radiographer's  assistants  at  least  once 
duringeach  calendar  year. 

(d)  The  licensee  shall  conduct  an 
annual  inspection  program  of  the  job 
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perfbnnance  of  each  radiographer  and 
radiographer's  assistant  to  ensure  that 
the  Commission's  regulations,  license 
requirements,  and  the  applicant's 
operating  and  emergency  procedures  are 
followed.  The  inspection  program  must: 

(1)  hiclude  observation  of  the 
performance  of  each  radiographer  and 
radiographer's  assistant  during  an  actual 
radiographic  operation  at  intervals  not 
to  exceed  12  months;  and 

(2)  Provide  that,  if  a  radiographer  or 
a  radiographer's  assistant  has  not 
participated  in  a  radiographic  operation 
for  more  than  6  months  since  the  last 
inspection,  the  individual's 
performance  must  be  observed  and 
recorded  when  the  individual  next 
participates  in  a  radiographic  operation. 

(e)  The  Ucensee  shall  maintain 
records  of  the  above  training  to  include 
certification  documents,  written  and 
field  examinations,  annual  safety 
reviews  and  annual  inspections  of  job 
performance  in  accordance  with  §  34.79. 

(f)  The  licensee  shall  include  the 
following  subjects  in  the  training 
required  in  paragraph  {a)(l)  of  tMs 
section: 

(1)  Fundamentals  of  radiation  safety 
including — 

(i)  Characteristics  of  gamma  radiation: 

(ii)  Units  of  radiation  dose  and 
quantity  of  radioactivity: 

(iii)  Hazards  of  exposure  to  radiation; 

(iv)  Levels  of  radiation  from  licensed 
material;  mid 

(v)  Methods  of  controlling  radiation 
dose  (time,  distance,  and  shielding); 

(2)  Radiation  detection  instruments 
including — 

(i)  Use,  operation,  calibration,  and 

limitations  of  radiation  survey 

instruments; 
(ii)  Survey  techniques;  and 
(iii)  Use  of  persoimel  monitoring 

equipment; 

(3)  Equipment  to  be  used  including — 
(i)  Operation  and  control  of 

radiographic  exposure  equipment, 
remote  handling  equipment,  and  storage 
containers,  including  pictures  or  models 
of  source  assemblies  (pigtails). 

(ii)  Storage,  control,  and  disposal  of 
lic^sed  material;  and 

(iii)  Maintenance  of  equipment. 

(4)  The  requirements  of  pertinent 
Federal  regulations;  and 

(5)  Case  histories  of  accidents  in 
radiography. 

(g)  The  Ucensee  may,  imtil  (Insert  date 
2  years  after  the  final  rule  is  pubUshed 
in  the  Federal  Register),  allow  an 
individual  who  has  not  met  die 
certification  requirements  of  paragraph 
(a)(2)  of  this  section  to  act  as  a 
radiographer  after  the  individual  has 
received  training  in  the  subjects 
outlined  in  paragraph  (f)  of  this  section 


and  den  lonstrated  imderstanding  of 
those  SI  bjects  by  successful  completion 
of  a  wri  ten  examination  that  was 
previou  >Iy  submitted  to  and  approved 
by  the  Qommission. 

§34.44  {[Removed] 

34.  S(  ction  34.44  is  removed. 

35.  S<  ction  34.45  is  added  to  read  as 
follows 

$34w46    Operating  »id  emergenqf 
procedues. 

(a)  O]  erating  and  emergency 
procedj  res  must  include,  as  a 
minimi  m,  instructions  in  at  least  the 
followii  ig: 

(1)  T]  e  handling  and  use  of  licensed 
sealed  t  ources  and  radiographic 
exposui  e  devices  to  be  employed  such 
that  no  serson  is  likely  to  be  exposed  to 
radiatic  i  doses  in  excess  of  the  limits 
establis  led  in  part  20  of  this  chapter 
"Stand)  rds  for  Protection  Against 
Radiati  m"; 

(2)  M  Jthods  and  occasions  for 
conduc  ing  radiation  surveys; 

(3)  W  sthods  for  controlling  access  to 
radiogr  iphic  areas; 

(4)  M  !thods  and  occasions  for  locking 
and  sec  imng  radiographic  exposure 
devices ,  storage  containers  and  sealed 
sources; 

(5)  P<  rsonnel  monitoring  and  the  use 
of  pers4  imel  monitoring  equipment; 

(6)  T  ansporting  sealed  sources  to 
field  lo  :ations,  including  packing  of 
radiogr  iphic  exposure  devices  and 
storage  containers  in  the  vehicles, 
placarc  ing  of  vehicles,  when  needed, 
and  coi  trol  of  the  sealed  sources  during 
transpc  rtation  (refer  to  49  CFR  parts  171 
throug]   173); 

(7)  T  ie  inspection  and  maintenaix:e 
of  radic  graphic  exposiire  devices  and 
storage  containers; 

(8)  S  eps  that  must  be  taken 
inmied  ately  by  radiography  personnel 
in  the  <  vent  a  pocket  dosimeter  is  found 
to  be  off-scale  or  an  alarm  ratemeter 
alarms 

(9)  T  le  procedure(s)  for  identifying 
and  re]  orting  defects  and 

noncoi  ipliffiice,  as  required  by  part  21 
ofthisi:hapter; 

(10)  "The  procedure  for  notifying 
proper  persons  in  the  event  of  an 
accidei  t; 

(11)  /finnnizing^cposure  of  persons 
in  the  ^  vent  of  an  accident; 

(12) .  >ource  recovery  procedure  if 
license  3  will  perform  source  recovery; 
and 

(13)i{aintenance  of  records. 

(b)  T  le  licensee  shall  maintain  copies 
of  cum  nt  operating  and  emergency 
proced  jres  in  accordance  with  §  34.81. 

36.  S  Bction  3^4.46  is  added  to  read  as 
follow! : 


$  34.46    Supefvistofi  of  redlogrephers' 
assistants. 

Whenever  a  radiographer's  assistant 
uses  radiographic  expostire  devices, 
uses  sealed  sources  or  related  source 
handling  tools,  or  conducts  radiation 
surveys  required  by  §  34.49(b)  to 
determine  that  the  sealed  source  has 
returned  to  the  shielded  position  after 
an  exposine,  the  assistant  shall  be  imder 
the  personal  supervision  of  a 
radiographer.  The  personal  supervision 
must  include: 

(a)  The  radiographer's  personal 
presence  at  the  site  where  the  sealed 
sources  are  being  used;*. 

(b)  The  ability  of  the  radiographer  to 
give  immediate  assistance  if  required; 
and 

(c)  The  radiographer's  watching  the 
assistant's  performance  of  the 
operations  referred  to  in  this  section. 

37.  Section  34.47  is  added  to  read  as 
follows: 

§34.47    Personnel  monitoring. 

(a)  The  licensee  may  not  permit  any 
individual  to  act  as  a  radiographer  or  a 
radiographer's  assistant  imless,  at  all 
times  during  radiographic  operations, 
each  individual  wears  a  direct  reading 
pocket  dosimeter,  an  operating  alarm 
ratemeter,  and  either  a  film  badge  or  a 
thermoliuninescent  dosimeter  (TLD).  At 
permanent  radiography  installations 
where  other  appropriate  alarming  or 
warning  devices  are  in  routine  use,  the 
wearing  of  an  alarming  ratemeter  is  not 
required. 

(1)  Pocket  dosimeters  must  have  a 
range  from  zero  to  2  millisieverts  (200 
millirems)  and  must  be  recharged  at  the 
start  of  each  shift 

(2)  Each  film  badge  and  TLD  must  be 
assigned  to  and  worn  by  only  one 
individual. 

(3)  Film  badges  and  TLDs  must  be 
replaced  at  least  monthly. 

(4)  After  replacement,  each  film  badge 
or  TLD  must  be  promptly  processed. 

(b)  Pocket  dosimeters  must  be  read 
and  the  exposures  recorded  at  the 
begiiming  and  end  of  each  shift,  and 
records  must  be  maintained  in 
accordance  with  §  34.83. 

(c)  Pocket  dosimeters  must  be 
checked  at  periods  not  to  exceed  12 
months  for  correct  response  to  radiation, 
and  records  must  be  maintained  in 
accordance  with  §  34.83.  Acceptable 
dosimeters  must  read  within  plus  or 
minus  30  percent  of  the  true  radiation 
exposure. 

(d)  If  an  individual's  pocket  dosimeter 
is  foimd  to  be  ofF-scale  and  tire 
possibiUty  of  radiation  exposure  cannot 
be  ruled  out  as  dre  cause,  the 
individual's  film  badge  or  TLD  must  be 
sent  iimnecfiately  for  processing.  In 
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addition,  the  individual  may  not  work 
with  licensed  material  until  a 
determination  of  the  individual's 
radiation  exposure  has  been  made.  This 
determination  must  be  made  by  the  RSO 
or  the  RSO's  designee.  The  results  of 
this  determination  must  be  included  in 
the  records  maintained  in  accordance 
with  §34.83. 

(e)  If  a  film  badge  or  TLD  is  lost  or 
damaged,  the  worker  shall  cease  work 
immediately  until  a  replacement  film 
badge  or  TLD  is  provided  and  the 
exposure  is  calculated  for  the  time 
period  fi^m  issuance  to  loss  or  damage 
of  the  film  badge  or  TLD.  The  results  of 
the  calculated  exposure  and  the  time 
period  for  which  the  film  badge  or  TLD 
was  lost  or  damaged  must  be  included 
in  the  records  maintained  in  accordance 
with  §34.83. 

(f)  Reports  received  fi-om  the  film 
badge  or  TLD  processor  must  be 
retained  in  accordance  with  §  34.83. 

(g)  Each  alarm  ratemeter  must — 

(1)  Be  checked  to  ensure  that  the 
alarm  functions  properly  (soimds) 
before  using  at  the  start  of  each  shift; 

(2)  Be  set  to  give  an  alarm  signal  at  a 
preset  dose  rate  of  5  mSv/hr  (500  mrem/ 
hr);  with  an  accuracy  of  plus  or  minus 
20  percent  of  the  true  radiation  dose 
rate. 

(3)  Be  adequate  to  alert  the  individual 
regardless  of  the  environmental 
conditions  (e.g.,  high  ambient  noise 
levels). 

(4)  Require  special  means  to  change 
the  preset  alarm  function;  and 

(5)  Be  calibrated  at  periods  not  to 
exceed  12  months  for  correct  response 
to  radiation.  The  licensee  shall  maintain 
records  of  alarm  ratemeter  calibrations 
in  accordance  with  §  34.83. 

38.  Section  34.49  is  added  to  read  as 
follows: 

§34.49    Radiation  survey^. 

The  licensee  shall: 

(a)  Conduct  surveys  with  a  calibrated 
and  operable  radiation  survey 
instrument  that  meets  the  requirements 
of  §34.25. 

(b)  Conduct  an  adequate  survey  of  the 
radiographic  exposure  device  with  a 
radiation  survey  instrument  after  each 
exposure  to  determine  that  the  sealed 
source  has  been  returned  to  its  shielded 
position. 

(c)  Conduct  a  siorvey  when 
approaching  the  guide  tube  before 
exchanging  films,  repositioning  the 
collimator,  or  dismantling  equipment. 

(d)  Conduct  an  adequate  survey  with 
a  radiation  survey  instrument  any  time 
the  source  is  exchanged  and  whenever 
a  radiographic  exposure  device  is 
placed  in  a  storage  area  (as  defined  in 
§  34.3)  to  ensure  that  the  sealed  source 
is  in  its  shielded  position. 


(e)  Conduct  a  survey  of  the  storage 
area  to  ensure  that  radiation  levels  do 
not  exceed  the  limits  specified  in  10 
CFR  20.1301.  These  surveys  must  be 
performed  initially  with  radioactive 
material  present  in  the  storage  location 
and  thereafter  at  the  time  of  the 
quarterly  inventory  and  whenever 
storage  conditions  change  (i.e.,  increases 
in  radioactive  material  present  or 
changes  in  shielding  or  arrangement  of 
the  radioactive  material). 

(f)  Maintain  records  in  accordance 
with  §34.85. 

39.  Section  34.51  is  revised  to  read  as 
follows: 

§34.51    Surveillance. 

During  each  radiographic  operation 
the  radiographer  or  radiographer's 
assistant  shall  maintain  continuous 
direct  visual  surveillance  of  the 
operation  to  protect  against 
unauthorized  entry  into  a  high  radiation 
area,  as  defined  in  part  20  of  this 
chapter,  except  at  permanent 
radiographic  installations  where  all 
entryways  are  locked  and  the 
requirements  of  §  34.33  are  met 

40.  Section  34.53  is  added  to  read  as 
follows: 

§34.53    PosUng. 

Areas  in  which  radiography  is  being 
performed  must  be  conspicuously 
posted  as  required  by  §  20.1902(a)  and 
(b)  of  this  chapter.  Exceptions  listed  in 
§  20.1903  of  this  chapter  do  not  apply  to 
radiographic  operations. 

41.  A  new  heading  for  subpart  E, 
consisting  of  §§  34.61-34.91,  is  added  to 
read  as  follows: 

Subpart  E— Recordkeeping 
Requirements 

42.  Section  34.61  is  revised  to  read  as 
follows: 

§  34.61    Records  of  specific  license  for 
radiography. 

Each  licensee  shall  maintain  a  copy  of 
its  license,  license  conditions, 
documents  incorporated  by  reference, 
and  amendments  to  each  of  these  items 
imtil  superseded  by  new  docimients  or 
imtil  the  Commission  terminates  the 
license. 

43.  Section  34.63  is  re\'ised  to  read  as 
follows: 

§34.63    Records  of  receipt  and  transfer  of 
sealed  sources. 

(a)  Each  licensee  shall  maintain 
records  showing  the  receipts  and 
transfers  of  sealed  sources  and  retain 
each  record  for  3  years  after  it  is  made. 

(b)  These  records  must  include  the 
date,  the  individual  making  the  record, 
the  radionuclide,  number  of  becquerels 


(curies),  and  make,  model,  and  serial 
rumiber  of  each  sealed^source  and 
device,  as  appropriate. 

44.  Sections  34.65 — 34.91  are  added 
to  subpart  E  to  read  as  follows: 

§  34.65    Records  of  radiation  survey 
instruments. 

Each  licensee  shall  maintain  records 
of  the  calibrations  of  its  radiation  survey 
instruments  and  retain  each  record  for 
3  years  after  it  is  made. 

§34.67    Records  of  ieait  testing  of  sealed 
sources. 

Each  licensee  shall  maintain  records 
of  leak  test  results  in  imits  of  becquerels 
(curies)  and  retain  each  record  for  3 
years  after  it  is  made. 

§  34.69    Records  of  quarterly  Inventory. 

(a)  Each  licensee  shall  maintain 
records  of  the  quarterly  inventory  and 
retain  each  record  for  3  years  after  it  is 
made. 

(b)  The  record  must  include  the 
quantities  and  kinds  of  byproduct 
material  (including  the  model  number, 
the  serial  number  and  manufacturer)., 
location  of  sealed  sources,  the  name  of 
the  individual  conducting  the 
inventory,  and  the  date  of  the  inventory. 

§34.71    Utilization  logs. 

(a)  Each  licensee  shall  maintain 
current  utilization  logs  at  the  address 
specified  in  the  license,  showing  for 
each  sealed  source  the  following 
information: 

(1)  A  description,  including  the  make, 
model  ntunber,  and  serial  number  of  the 
radiographic  exposiue  device  or  storage 
container  in  which  the  sealed  source  is 
located; 

(2)  The  identity  and  signatiue  of  the 
radiographer  to  whom  assigned;  and 

(3)  The  plant  or  site  where  used  and 
dates  of  use,  including  the  dates 
removed  and  returned  to  storage. 

(b)  The  licensee  shall  retain  the  logs 
required  by  paragraph  (a)  of  this  section 
for  3  years  after  the  log  is  made. 

§34.73    Records  of  Inspection  and 
maintenance  of  radiograpMc  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  ctiangers. 

(a)  Each  licensee  shall  maintain 
records  of  defects  foimd  in  daily  checks 
and  quarterly  inspections  and 
maintenance  of  radiographic  exposure 
devices,  storage  containers,  associated 
equipment,  and  source  changers,  and 
retain  each  record  for  3  years  after  it  is 
made. 

(b)  The  record  must  include  the  date 
of  check,  name  of  inspector,  equipment 
involved,  any  defects  found,  and  repairs 
made. 
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$  34.75  Records  of  alarm  system  and 
entrance  control  diecks  at  permanent 
radiographic  Installations. 

Each  licensee  shall  maintain  records 
of  alann  system  and  entrance  control 
device  tests  and  retain  each  record  for 
3  years  after  it  is  made. 

S  34.79    Records  of  training  and 
certification. 

Each  licensee  shall  maintain  the 
following  records  (of  training  and 
certification)  for  3  years  after  the  record 
is  made: 

(a)  Records  of  training  of  each 
radiographer  and  each  radiographer's 
assistant.  The  record  must  include 
radiographer  certification  documents, 
certification  status  verification,  copies 
of  written  tests,  dates  of  field 
examinations,  and  names  of  individuals 
conducting  the  field  examinations,  and 

(b)  Records  of  annual  safety  reviews 
and  annual  inspections  for  each 
radiographer  and  each  radiographer's 
assistant.  The  records  must  list  the 
topics  discussed  during  the  annual 
safety  review,  the  dates  the  aimual 
safety  review  was  conducted,  and 
names  of  the  instructors  and  attendees. 
For  aimual  inspections,  the  records 
must  also  include  a  list  showing  the 
items  checked  and  any  regulatory  non- 
compliances observed  by  the  RSO. 

i  34.81    Copies  of  operating  and 
emergency  procedurss. 

Each  licensee  shall  maintain  a  copy  of 
current  operating  and  emergency 
procedures  until  the  Commission 
terminates  the  hcense.  Superseded 
material  must  be  retained  for  3  years 
after  the  change  is  made.  ~ 

§  34.83    Records  of  personnel  monitoring. 

Each  licensee  shall  maintain  the 
following  exposiue  records: 

(a)  Daily  pocket  dosimeter  readings 
and  yearly  operabiUty  checks  for  3  years 
after  the  record  is  made. 

(b)  Records  of  alarm  ratemeter 
calibrations  for  3  years  after  the  record 
is  made. 

(c)  Reports  received  from  the  film 
badge  or  TLD  processor  until  the 
Commission  terminates  the  license. 

(d)  Records  of  estimates  of  exposures 
as  a  result  of  off-scale  pocket  dosimeters 
or  lost  or  damaged  filro  badges  or  TLDs 
until  the  Commission  terminates  the 
Ucense. 

§  34.85    Records  of  radiation  surveys. 

Each  licensee  shall  maintain  a  record 
of  each  exposure  device  survey 
conducted  before  placing  the  device  in 
storage  in  accordance  with  §  34.49  (d) 
and  (e)  for  3  years  after  the  record  is 
made,  if  that  survey  is  the  last  one 
performed  in  the  work  day. 
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§34.87    Form  of  records. 

Eac  \  record  required  by  this  part  must 
be  leg  ble  throughout  the  specified 
retent  on  period.  The  record  may  be  the 
origin  il  or  a  reproduced  copy  or  a 
brm  provided  that  the  copy  or 
^orm  is  authenticated  by 
autho:  ized  personnel  and  that  the 
micro  brm  is  capable  of  reproducing  a 
clear « opy  throughout  the  required 
retent  on  period.  The  record  may  also  be 
storec  in  electronic  media  with  the 
capab  lity  for  producing  legible, 
accuri  te,  and  complete  records  during 
the  resuired  retention  period.  Records, 
such  ( s  letters,  drawings,  and 
specif  cations,  must  include  all 
pertin  snt  information,  such  as  stamps, 
initial  s,  and  signatures.  The  licensee 
shall  I  maintain  adequate  safeguards 
again:  t  tampering  with  and  loss  of 
recort  s. 

§  34.8$    Documents  and  records  required 
atfiek  stations  and  permanent 
instailj  tions. 

Eac  I  licensee  shall  maintain  copies  of 
the  fo  lowing  documents  and  records 
suffic:  snt  to  demonstrate  compliance  at 
the  fie  d  station  and  permanent 
instal  ition: 

(a)  I .  copy  of  10  CFR  parts  19,  20.  and 
34: 

(b) '  he  license  authorizing  the  use  of 
licens  sd  material; 

(c)  ( ►perating  and  emergency 
procedures  required  by  §34.45; 

(d)  1  Records  of  radiation  survey 
instru  nent  calibrations  required  by 
§34.6  i; 

(e)  I  ecords  of  leak  test  results 
requir  (d  by  §  34.67; 

(f)  C  uaiterly  inventory  records 
requir  (d  by  §  34.69; 

(g)  I  'tilization  records  required  by 
§34.7  ; 

(h)  1  lecords  of  inspection  and 
mainti  mance  required  by  §  34.73;    . 

(i)  F  3r  permanent  installations, 
recorc  ;  of  alarm  system  and  entrance 
centre   checks  required  by  §  34.75; 

(j)  T  raining  and  certification  records 
requir  sd  by  §  34.79; 

(k)  i  urvey  records  required  by 
§34.81,; 

(1)  P  irsoimel  monitoring  records  as 
requir  (d  by  §  34.83;  and 

(m)  lecords  of  receipt  and  transfer  of 
seale(^ sources  required  by  §  34.63. 

Documents  and  records  required 
»rary  Jobsites  and  use  or  storage 
US  exceeding  180  days. 

1  Ucensee  conducting  operations 
uporary  jobsite  shall  maintain 
J  of  the  following  documents  and 
recorc  5  at  the  temporary  jobsite  until 
the  ra<  iographic  operation  is  completed 
and  at  any  storage  location  where 


radioactive  material  is  stored  for  more 
than  180  days: 

(a)  The  license  authorizing  the  use  of 
licensed  material; 

(b)  Operating  and  emergency 
procedures  required  by  §  34.45; 

(c)  Evidence  of  latest  calibration  of  the 
radiation  survey  instruments  in  use  at 
the  site  required  bv  §  34.65; 

(d)  Evidence  of  latest  calibrations  of 
alarm  ratemeters  and  operability  checks 
of  podcet  dosimeters  as  required  by 
§34.83; 

(e)  Latest  survey  records  required  by 
§34.85; 

(f)  The  shipping  papers  for  the 
transportation  of  radioactive  materials 
required  by  §  71.5  of  this  chapter;  and 

(g)  When  operating  under  reciprocity 
pursuant  to  §  150.20  of  this  chapter,  a 
copy  of  the  Agreement  State  Ucense 
authorizing  use  of  licensed  materials. 

45.  A  new  subpart  F,  consisting  of 
§  34.101,  is  added  to  read  as  follows: 

Subpart  F— Notifications 

§34.101    Notifications. 

(a)  In  addition  to  the  reporting 
requirements  specified  in  §  30.50  and 
under  other  sections  of  this  chapter, 
each  licensee  shall  provide  a  written 
report  to  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Washington, 
DC  20555,  with  a  copy  to  the  Director, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  within  30  days  of  the 
occurrence  of  any  of  the  following 
incidents  involving  radiographic 
equipment: 

(1 J  Unintentional  disconnection  of  the 
source  assembly  from  the  control  cable; 

(2)  Inabihty  to  retract  the  source 
assembly  to  its  fully  shielded  position 
and  secure  it  in  this  position;  or 

(3)  Failure  of  any  component  (critical 
to  safe  operation  of  the  device)  to 
properly  perform  its  intended  function; 

(b)  The  licensee  shall  include  the 
following  information  in  each  report 
submitted  under  paragraph  (a)  of  this 
section,  and  in  each  report  of 
overexposure  submitted  under  10  CFR 
20.2203  which  involves  failure  of  safety 
components  of  radiooaphy  equipment: 

(1)  A  description  ot  the  equipment 
problem; 

(2)  Cause  of  each  incident,  if  known; 

(3)  Name  of  the  manufacturer  and 
model  number  of  equipment  involved  in 
the  incident; 

(4)  Place,  date  and  time  of  the 
incident; 

(5)  Actions  taken  to  establish  normal 
operations; 

(6)  Corrective  actions  taken  or 
planned  to  prevent  recurrence;  and 
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(7)  Qualifications  of  personnel 
involved  in  the  incident. 

(c)  The  licensee  shall  notify  the 
appropriate  NRC  regional  office  in 
writing  30  days  before  conducting 
radiographic  operations  or  storing 
radioactive  material  at  any  location  not 
Usted  on  the  Ucense  in  excess  of  180 
days. 

46-47.  A  new  subpart  G,  consisting  of 
§  34.111,  is  added  to  read  as  follows: 

Subpart  G— Exemptions 

§  34.1 1 1    Applications  for  exemptions. 

The  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest. 

48-49.  A  new  subpart  H,  consisting  of 
§§  34.121-34.123,  Is  added  to  read  as 
follows: 

Subpart  H— Violations 

§34.121    Violations. 

(a)  The  Commission  may  obtain  an 
injimction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued 
pursuant  to  these  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 
the  Atomic  Energy  Act; 

(1)  For  violations  of— 

(i)  Sections  53,  57.  62,  63,  81,  82, 101, 
103. 104, 107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(ui)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(1)(i)  of  this  section. 

(iv)  Any  term,  condition,  or  limitation 
of  any  Ucense  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i}  of  this 
section. 

(2)  For  any  violation  for  which  a 
Ucense  may  be  revoked  under  section 
1 86  of  the  Atomic  Energy  Act  of  1 954 , 
as  amended. 

§34.123   Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1952,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of.  attempted  violation  of.  or  conspiracy 
to  violate,  any  regulation  issued  under 
one  or  more  of  sections  161b,  161i,  or 


161o  of  the  Act.  For  purposes  of  section 
223,  all  the  regulaUons  in  part  34  are 
issued  under  one  or  more  of  sections 
161b,  161i,  or  161o,  except  for  the 
sections  Usted  in  paragraph  (b)  of  this 
section. 

(b)  Tlie  regulations  in  part  34  that  are 
not  issued  under  sections  161b.  161i,  or 
161o  for  the  purposes  of  section  223  are 
as  follows:  §§  34.1.  34.3.  34.5.  34.8. 
34.11,  34.13,  34.111,  34.121,  34.123. 

50-52.  Appendix  A  is  revised  to  read 
as  follows: 

Appendix  A  to  Part  34 — Radiographic 
Certification 

I.  Requirements  for  an  Independent 
Certifying  Organization 

An  independent  certifying  organization 
shall: 

1.  Be  an  organization  such  as  a  society  or 
association,  whose  members  participate  in,  or 
have  an  interest  in.  the  fields  of  Industrial 
radiography  or  non-destructive  testing: 

2.  Make  its  membership  available  to  the 
general  public  nationwide  that  is  not 
restricted  because  of  race,  color,  religion,  sex. 
age,  national  origin  or  handicap; 

3.  Have  a  certification  program  open  to 
nonmembers; 

4.  Be  an  incorporated,  nationally 
recognized  organization,  that  is  involved  in 
setting  national  standards  of  practice  within 
its  fields  of  expertise; 

5.  Have  a  permanent  full-time  staff,  a 
viable  system  for  financing  its  operations, 
and  a  policy-  and  decision-making  review 
board; 

6.  Have  a  set  of  written  organizational  by- 
laws and  policies  that  provide  adequate 
assurance  of  lack  of  conflict  of  interest  and 
a  system  for  monitoring  and  enforcing  those 
by-laws  and  policies; 

7.  Have  a  conunittee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  and  approve  the  certification 
guidelines  and  procedures,  and  to  advise  the 
organization's  staff  in  implementing  the 
certification  program; 

8.  Have  a  committee,  whose  members  can 
carry  out  their  responsibilities  impartially,  to 
review  complaints  against  certified 
individuals  and  to  determine  appropriate 
sanctions: 

9.  Have  written  procedures  describing  all 
aspects  of  its  certification  program,  maintain 
records  of  the  current  status  of  each 
individual's  certification  and  the 
administration  of  its  certification  program; 

10.  Have  procedures  to  ensure  that 
certified  individuals  are  provided  due 
process  with  respect  to  the  administration  of 
its  certification  program,  including  the 
process  of  becoming  certified  and  any 
sanctions  imposed  against  certified 
individuals;  and 

11.  Have  procedures  to  ensure  that  the 
individuals  proctoring  each  examination  are 
not  employed  by  the  same  company  or 
corporation  (or  a  wholly-owned  subsidiary  of 
such  company  or  corporation)  as  any  of  the 
examinees; 

12.  Exchange  information  about  certified 
individuals  with  the  Commission  and  other 


independent  certifying  organizations  and/or 
A^eement  States  and  aUow  periodic  review 
of  its  certification  program  and  related 
records; 

13.  I^vide  a  description  to  the 
Commission  of  its  procedures  for  choosing 
examination  sites  and  for  providing  an 
appropriate  examination  environment. 

n.  Requirements  for  Certification  Programs 
All  certification  programs  must 

1.  Require  that  individuals: 

(a)  Receive  training  in  the  topics  set  forth 
in  S  34.34(f)  of  this  part,  and 

(b)  Satisfactorily  complete  ■  written 
examination  covering  these  topics; 

2.  Require  applicants  for  certification  to 
provide  documentation  that  demonstrates 
that  the  applicant  has: 

(a)  Received  training  in  the  topics  set  forth 
in  section  34.43{f}  to  this  part; 

(b)  Satisfactorily  completed  a  minimum 
p)eriod  of  on-the-job  training;  and 

(c)  Has  received  verification  l>y  an 
Agreement  State  or  a  NRC  licensee  that  the 
applicant  has  demonstrated  the  capability  of 
independently  working  as  a  radiographer 

3.  Include  procedures  to  ensure  that  all 
examination  questions  are  protected  from 
disclosure; 

4.  Include  procedures  whereby  an 
application  or  certification  would  be 
considered  null  and  void  if  the  applicant  or 
certified  individual  is  prohibited  from  acting 
as  a  radiographer  by  a  regulatory  ageiKy  at 
the  time  of  meiking  the  application; 

5.  I*rovide  a  certification  period  of  not  less 
than  3  years  nor  more  than  5  years; 

6.  Include  procedures  for  renewing  the 
certifications  and,  if  the  procedures  allow 
renewals  without  examination,  require 
evidence  of  recent  active  full-time 
employment  and  annual  refresher  training; 

7.  Include  procedures  whereby  an 
individual's  certification  may  l>e  revoked, 
suspended,  or  restricted  for  wrillful  or 
significant  failure  to  comply  with  his  or  her 
employer's  operating  or  emergency 
procedures,  or  the  Commission's  or  an 
Agreement  State's  regulations; 

8.  Provide  for  automatic  suspension  of  an 
individual's  certification,  based  on 
Commission  or  Agreement  State  action 
prohibiting  the  individual  from  acting  as  a 
radiographer, 

9.  Provide  for  sanctions  imposed  against 
certified  individuals  that  are  at  least  as  severe 
as  any  action  taicen  by  the  Commission  or  an 
Agreement  State;  and 

10.  Provide  a  timely  response  to  inquiries, 
by  telephone  or  letter,  from  members  of  the 
public,  about  an  individual's  certification 
status. 

III.  Requirements  for  Written  Examinations 
All  examinations  must  be: 

1.  Designed  to  test  an  individual's 
knowledge  and  understanding  of  the  topics 
listed  in  section  34.43(f)  or  equivalent 
Agreement  State  requirements; 

2.  Written  in  a  multiple-choice  format; 

3.  Written  at  a  ninth-grade  reading 
comprehension  level; 

4.  Scientifically-analyzed,  before  use.  to 
ensure  that  the  questions  are  not  biased  or 
misleading,  and  that  the  examination  of  one 
certifying  entity  will  produce  a  result 
equivalent  to  that  of  another  certifying  entity: 
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5.  Tested  by  at  least  50  individuals  before 
being  used  in  an  actual  examination  leading 
to  certification  of  individuals:  and 

6.  Composed  of  questions  randomly 
selected  &om  a  population  of  questions  that 
contains  ten  times  as  many  questions  as  may 
be  needed  for  any  one  examination,  to  ensure 
that  it  is  unlikely  that  an  examinee  would 
retake  the  same  examination. 

PART  150-EXEMPnONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

53.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat.  948,  as 
amended,  sec.  274,  73  SUt.  688  (42  U.S.C. 
2201.  2021):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C  5841). 

Sections  150.3, 150.15, 150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81,  68 
Stat.  923,  935.  as  amended,  sees.  83,  84.  92 
Stat.  3033,  3039  (42  U.S.C  2014e(2).  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930,  as  amended  (42  U.S.C 
2073).  Section  150.15  also  issued  under  sees. 
135. 141.  Pub.  L  97-425,  96  Stat.  2232,  2241 
(42  U.S.C  10155, 10161).  Section  150.17a 
also  issued  under  sec.  122, 68  Stat.  939  (42 
U.S.C  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C  2282). 

54.  A  new  §  150.15b  is  added  to  read 
as  follows: 

S 1  S0.1 5b  Continued  Commission 
auttKKny  pertaining  to  Independent 
certifying  organizations. 

The  Conunission  reserves  the 
authority  to  estabhsh  minimum 
standards  regarding  industrial 
radiographer  certification  programs  and 
independent  certifying  organizations,  as 
described  in  part  34  of  this  Chapter,  and 
to  identify  acceptable  certifying  entities. 

55.  In  §  150.33,  paragraph  (b)  is 
revised  to  read  as  follows: 

§150.33    Criminal  penalties. 

•        •        •        •        • 

(b)  The  regulations  in  part  150  that  are 
not  issued  imder  sections  161b,  161i,  or 
1610  for  the  piuposes  of  section  223  are 
as  follows:  §§  150.1, 150.2, 150.3, 150.4, 
150.5. 150.7. 150,8. 150.10. 150.11. 
150.15. 150.15a.  150.15b,  150.30, 
150.31. 150.32, 150.33. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  February  1994. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

Appendix  A— Initial  Regulatory 
Flexibility  Analysts  for  Revision  of  10 
cm  Part  34 

The  Nuclear  Regulatory  Commission  (NRC) 
is  proposing  to  amend  its  regulations 
governing  industrial  ra(yography.  The 


pro  x>sed  rule  would  include  additional 
saf(  ty  requirements  to  enhance  the  level  of 
pro  action  of  radiographers  and  the  public 
anc  would  clarify  the  regulations  so  that 
lic<  nsees  may  have  a  better  understanding  of 
wh  It  is  exjjected  in  radiographic  operations. 
Th(  proposed  rule  includes  a  number  of 
up(  ated  radiography  regulations  that  have 
bee  n  adopted  by  many  Agreement  States.  The 
for  nat  of  the  radiography  regulations  would 
be  {  djusted  to  place  requirements  into 
des  :riptive  categories. 

I  he  radiography  industry  in  the  United 
Sta  es  consists  of  approximately  700  firms, 
em  )loying  about  20,000  individuals,  that 
per  "orm  radioisotop>e  radiography  either  at 
fix(  d  locations  or  at  multiple  temporary  job 
site  s.  Of  these  firms,  approximately  200  are 
NR  Z  licensees  employing  about  3,400 
racflographers  with  an  additional  2,000 
radiography  supervisors  and  radiographers' 
ass  stents.  This  estimate  is  based  on  1990 
dat  1  for  tUfe  number  of  individual;  monitored 
for  radiation  exposure  to  comply  with  10 
CFl  I  Part  20.  The  industry  uses  an  estimated 
3,5  X)  radiographic  exposure  devices  that 
em  )loy  either  cobalt-60  or  iridium-192 

rac  loisotope  sources.  Roughly  one-quarter  of 
the  firms  conduct  radiography  at  a  single 
loc  ition  and  the  other  three-quarters  work  at 
mu  tiple  locations  generally  referred  to  as 
ten  porary  jobsites. 

>  pproximately  90  percent  are  considered 
to  «  "small  entities"  imder  the  criterion 
est  iblished  in  Section  605(b)  of  the 
Re]  ulatory  Flexibility  Act  of  1980.  Most  of 
the  radiography  licensees  are  in  the  business 
of :  ion-destructive  testing  in  which 
rac  iography  represents  only  a  part  of  their 
tot  1  income.  A  few  small  firms  work  only  in 
rac  iography.  Much  of  the  work  in  the  fiiald 
in\  olves  the  inspection  of  welds  in  bridges, 
oil  gas.  and  other  pipelines  and  in  the  steel 
fra  nework  of  commercial  buildings  under 
col  struction  so  that  the  success  and  viability 
of  I  tie  industry  is  closely  tied  to  the  economic 
hei  1th  of  the  country.  NRC  surveys  indicated 
tha  t  76  percent  of  NRC  radiography  licensees 
ha(  annual  receipts  of  over  S500,000,  and 
ma  3t  of  the  remainder  had  annual  receipts 
exieeding  $250,000. 

I I  accordance  with  the  Regulatory 

FU  (cibility  Act  of  1980  (5  U.S.C.  605  (b)),  the 
Co;  nmission  believes  that  this  rule  may,  if 
pre  mulgated,  have  a  significant  economic 
im  )act  on  a  substantial  number  of  small 
em  [ties. 

'  'he  proposed  revisions  to  part  34  are 
int  mded  to  provide  additional  safety 
rec  airements  to  enhance  the  level  of 
pn  tection  of  radiographers  and  the  public 
ani  to  clarify  the  regulations  so  that  licensees 
ma  y  have  a  better  understanding  of  what  is 
ex  lected  in  radiographic  operations.  The 
pn  posed  rule  includes  a  number  of 
rac  iography  regulations  which  have  been 
ad  ipted  by  the  Agreement  States. 

'  he  proposed  revisions  to  part  34  can  be 
grc  aped  into  major  and  minor  impacts.  Of 
the  five  major  impacts,  the  proposed 
rec  uirement  to  have  a  second  qualified 
ini  ividual  at  temptorary  jobsites  may  have  a 
sig  lificant  effect  on  small  entities,  who 
wc  uld  be  more  likely  to  use  single-person 
cr«  Mrs.  It  should  be  recognized  ^at  under  the 
GUI  rent  rule  many  licensees  already  need  to 


have,  at  least,  two  qualified  individuals 
present  at  a  temporary  jobsite  to  maintain 
direct  surveillance  of  radiographic  op>erations 
so  as  to  protect  against  any  unauthorized 
entry  into  the  restricted  area.  Therefore,  this 
profKised  requirement  will  only  impact  those 
operations  where  two  individuals  are  not 
currently  required.  It  was  assumed  in  the 
draft  Regulatory  Analysis  that  approximately 
25  percent  of  NRC  licensees  who  perform 
radiography  at  temporary  jobsites  will  need 
to  hire  and  train  additional  staff  to  meet  the 
proposed  requirement.  Other  assumptions 
used  in  the  (Iraft  Regulatory  Analysis  were 
that  each  of  these  50  licensees  would  need 
to  hire  3-4  additional  workers,  and  that  the 
cost  of  each  assistant  is  $24,000  per  year 
including  benefits. 

The  other  major  impacts  include 
mandatory  certification  requirements  for 
radiographers,  additional  training  for 
radiographers'  assistants,  a  specific 
requirement  for  a  Radiation  Safety  Officer 
(RSO)  who  meets  certain  training 
requirements,  requirements  for  permanent 
installation  alarms,  and  additional 
requirements  for  alarm  ratemeters.  The 
estimated  costs  for  all  of  these  changes  are 
significantly  less  than  the  costs  associated 
with  adopting  the  two-person  rule.  The 
initial  costs  to  certify  radiographers  is 
approximately  $4080.  The  initial  costs  for 
each  licensee  to  provide  an  additional  eight 
hours  of  training  for  radiographers'  assistants 
is  approximately  $1,200.  The  initial  costs  to 
provide  the  additional  training  required  to 
meet  the  proposed  RSO  requirements  is 
$3,700  per  RSO.  The  initial  costs  to  install 
alarms  in  permanent  installations  is 
estimated  to  be  $3,000.  The  initial  costs  to 
purchase  additional  upgraded  alarm 
ratemeters  is  estimated  to  be  $1800.  The 
other  proposed  revisions  which  are  of  a 
minor  nature,  would  result  in  initial  costs  of 
$700-5800  per  licensee. 

In  addition,  the  proposed  rule  includes  a 
reduction  in  the  number  of  field  inspections 
to  be  conducted,  from  quarterly  to  annual. 
This  reduction  would  lead  to  an  estimated 
annual  savings  to  each  NRC  licensee  of 
approximately  $16,000.  The  proposed  rule 
also  includes  a  reduction  in  the  frequency  for 
radiation  survey  instrument  calibrations  from 
3  months  to  6  months.  This  reduction  would 
lead  to  an  estimated  annual  savings  to  each 
NRC  licensee  of  approximately  $1400. 

Of  these  changes,  the  costs  to  adopt  the 
two-person  rule  may  have  the  most  impact 
on  a  substantial  number  of  "small  entities"; 
however,  the  Commission  believes  that  by 
requiring  at  least  two  qualified  individuals  to 
always  be  present  when  radiographic 
operations  are  being  conducted,  Uiere  will  be 
a  significant  increase  in  assurance  that 
operational  safety  measures  and  emergency 
procedures  will  be  implemented  effectively. 
The  potential  for  a  lowering  of  the  risk  of 
unintended  public  exf>osure  can  be  viewed 
as  a  potential  cost  savings  to  the  industry. 
This  proposed  rule  does  not  duplicate  or 
conflict  with  other  Federal  rules.  No  other 
alternative  regulatory  provisions  that  would 
minimize  the  economic  impac:t  on  small 
entities  were  considered. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter! 

[Summary  Notice  No.  PR-84-4] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  prtx^dures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  of  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  pubUcation  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
ntunber  involved  and  must  be  received 
April  26, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rules  Docket  No. 

,  800  Independence 

Avenue.  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  91 5G, 
FAA  Headquarters  Buildin^(FOB  lOA). 
800  Independence  Ave.,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM  1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (fl  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 


Issued  in  Washington,  DC  on  February  21, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petition  for  Rulemaking 

Docket  No.:  275QA. 

Petitioner:  Mr.  Antonio  M.  DeAngelo. 

Regulations  Affected:  14  CFR  61.96- 
61.101. 

Description  ofRulechange  Sought:  To 
repeal  the  provisions  for  a  recreational 
pilots  license. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  the  Recreational 
Pilot's  License  is  not  worth  the  cost;  that 
the  Private  Pilot's  License  should  be  the 
minimiun  required;  statistics  support  a 
lack  of  pubic  support  for  the 
Recreational  Pilot  License;  an  through 
the  proposed  action,  one  more 
government  control  will  be  eliminated. 

Disposition  of  Petitions 

DocJtetA/b.;  26729. 

Petitioner:  Sol  Rothkopf. 

Sections  of  the  FAR  Affected:  1 4  CFR 
91.119(d). 

Description  of  Relief  Sought:  To 
require  operators  of  heUcopters  to 
maintain  at  or  above  1,500  feet  above 
ground  level  (AGL)  until  the  heUcopter 
is  within  1,500  feet  of  the  landing  point 
and  then  the  helicopter  may  descend; 
and  on  takeoffs,  helicopters  must  be  at 
or  above  1,500  feet  AGL  prior  to  1,500 
feet  from  the  takeoff  point. 
Denial,  February  2, 1994 

IFR  Doc.  94-4363  Filed  2-25-94;  8:45  am] 
BILUNQ  COOC  4910-13-M 


14  CFR  Part  39 

[Docket  No.  93-NiM-126-nAD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  vtrithdrawal, 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  apphcable  to  certain 
Boeing  Model  747  series  airplanes.  That 
action  would  have  required 
modification  of  the  automatic  speed 
brake  control  circuit.  Since  the  issuance 
of  the  NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  reconsidered 
its  position  on  this  sajfety  issue  and  has 
concluded  that  the  proposed 
modification  is  imnecessary  to  provide 
an  acceptable  level  of  safety. 
Accordingly,  the  proposed  rule  is 
withdrawn. 


FOR  FURTHER  MFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S.  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Raster  on  September  17, 1993  (58  FR 
48616).  The  proposed  rule  would  have 
required  modification  of  the  automatic 
speed  brake  control  circuit.  That  action 
was  prompted  by  a  report  of  failure  of 
a  hydraulic  pressure  line  to  a  landing 
gear  truck  tilt  cylinder,  which  resulted 
in  inadvertent  deployment  of  the 
automatic  speed  brake.  The  proposed 
actions  were  intended  to  prevent 
inadvertent  in-flight  operation  of  the 
automatic  speed  brake  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Boeing  requests  that  the  proposal  be 
withdrawn.  Boeing  notes  that  an  AD 
was  not  issued  when  the  Boeing  service 
bulletin  (referenced  in  the  notice)  was 
released  in  1971  because,  at  that  time, 
neither  Boeing  nor  the  FAA  considered 
that  there  was  an  unsafe  condition 
addressed.  Boeing  has  carefully 
examined  the  scenario  of  the  incident  of 
inadvertent  deployment  of  the 
automatic  speed  brake  that  prompted 
issuance  of  the  proposal,  and  finds  that 
the  incident  did  not  cxxrur  during  airline 
operations,  but  diuing  a  Boeing  test 
flight.  Specifically,  the  incndent 
occiured  while  the  airplane  was 
conducting  "touch  and  go's"  (which  are 
not  allowed  in  airline  operations), 
which  allowed  the  landing  gear  trucks 
to  move  out  of  the  fully  tilted  position 
and  initiated  extension  of  the  automatic 
speed  brake.  The  pilot  immediately 
recognized  this  and  retracted  the 
spoilers  manually.  (On  Boeing  Model 
747  series  airplanes  equipped  with 
triple  slotted  flaps,  once  the  spoilers  are 
retracted,  the  hydraufic  flow  redirects  to 
the  flaps  immediately,  and  the  Uft  is 
regained  with  minimal  altitude  loss.) 
Boeing  points  out  that,  during  this 
incident,  the  reported  6-foot  loss  in 
altitude  occiured  when  the  airplane  was 
at  around  100  feet. 

Finally,  Boeing  asserts  that  the  reason 
for  issuance  of  its  service  bulletin, 
containing  procedures  for  installing  the 
modification  of  the  automatic  speed 


brake  control  cinnut,  was  not  only  to 
add  better  protection  for  the  circuit,  but 
to  minimize  the  "pitch  up"  on  the 
ground  during  landing.  If  the  number 
four  hydraulic  system  (which  powers 
the  inboard  spoilers)  is  inoperative,  a 
"pitch  up"  would  occur  with  outboard 
spoilers  only.  Boeing  asserts  that  the 
pilot  can  easily  compensate  for  this 
condition  by  using  his/her  hand  and  the 
speed  brake  levers. 

Based  upon  the  information  discxissed 
above.  Boeing  requests  that  the  proposal 
be  withdrawn. 

In  response  to  these  comments,  the 
FAA  acknowledges  that  issuance  of  the 
notice  was  based  on  a  recommendation 
of  the  Systems  Review  Task  Force 
(SRTF).  The  SRTF  has  completed  an 
extensive  review  process  to  "*  "  * 
determine  possible  design  concepts  that 
v^Il  provide  alternative  means  of 
control  of  flight  critical  functions  in  the 
event  of  total  loss  of  all  (normal) 
redundant  systems  which  provide  that 
control  •  •  •"  The  SRTF's  charter  was 
specifically  oriented  toward  identifying 
alternative  means  to  ensure 
controllability  of  airplanes  that  have  lost 
all  nonnal  flight  control  functions, 
while  maintaining  basic  airplane 
structural  integrity.  The  SRTF 
recommended  incorporation  of  the 
modification  described  in  Boeing 
Service  Bulletin  27-2066,  Revision  1, 
dated  August  20, 1971,  which  was 
referenced  in  the  notice. 

However,  after  further  study  of  the 
Boeing  service  bulletin  and  its  intent, 
the  FAA  has  determined  that  failure  to 
incorporate  the  modification  described 
in  that  service  bulletin  does  not  degrade 
the  flight  safety  of  the  airplane.  While 
the  modification  adds  logic  to  prevent 
uncommanded  deployment  on 
touchdown  for  airplanes  equipped  with 
auto  speed  brakes,  the  effects  of  such 
deployment  can  be  readily  rectified  by 
manually  retracting  the  spoilers. 
Although  the  installation  of  the 
proposed  modification  would  add 
additional  protection  against 
inadvertent  deployment  of  the  speed 
brakes  and  thereby  minimize  the  pitch 
up  on  the  grotmd  as  a  result  of  such 
deployment,  this  condition  does  not 
cause  loss  of  hydraulics,  does  not  affect 
airplime  symmetry,  and  does  not 
significantly  degrade  airplane  flight 
controllability. 

Upon  further  consideration,  the  FAA 
has  determined  that  this  condition  does 
not  present  an  unsafe  condition  that 
would  warrant  the  proposed  mandatory 
corrective  action.  Accordingly,  the 
proposed  rule  is  hereby  withdrawn. 

VVithdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 


issi  ing  another  notice  in  the  future,  nor 
doe  s  it  commit  the  agency  to  any  course 
of  a  :tion  in  the  future. 

nee  this  action  only  withdraws  a 
not  ce  of  proposed  rulemaking,  it  is 
nei  her  a  proposed  nor  a  final  rule  and 
thei  efore,  is  not  covered  imder 
Ex8  :utive  Order  12866,  the  Regulatory 
Fie:  dbility  Act,  or  DOT  Regulatory 
Pol  cies  and  Procedures  (44  FR 11034, 
Feb  ruary  26, 1979). 

Lis!  of  Subjects  in  14  CFR  Part  39 

J\iT  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Th(  Withdrawal 

ccordingly.  the  notice  of  proposed 
ml  making.  Docket  93-NM-126-AD, 
pu  ilished  in  the  Federal  Register  on 
Sei  tember  17, 1993  (58  FR  48616),  is 
wil  idrawn. 

h  sued  in  Renton,  Washington,  on  February 
22.  1994. 
Dai  rell  M.  Pederson, 

Aci  ng  Manager,  Transport  Airplane 
Dir  ^torate.  Aircraft  Certification  Service. 

[PR  Doc  94-4449  Filed  2-25-94;  8:45  am] 
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[DC  cket  rto.  93-NM-197-AD] 

Ail  Morthiness  Directives;  Fokker 

Mc  del  F28  Mark  0100  Series  Airpianes 

AG  ;ncy:  Federal  Aviation 

Ac  ministration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NfRM). 


SUI IMARY:  This  dociunent  proposes  the 

adi  tption  of  a  new  airworthiness 

dii  K:tive  (AD)  that  is  applicable  to 

cei  tain  Fokker  Model  F28  Mark  0100 

sei  es  airplanes.  This  proposal  would 

re<  uire  inspections  to  detect  cracks  of 

cei  tain  demountable  flange  (inboard) 

wl  eel  subassemblies  and  of  the  bolt 

bo  ses  on  certain  demountable  flange 

[o\  tboard)  wheel  subassemblies,  and 

m<  dification  or  replacement,  if 

ne  :essary.  This  proposal  is  prompted  by 

re]  orts  of  cracks  and  broken  spokes 

foi  Jid  on  certain  main  wheel  assemblies 

of  hese  airplanes.  The  actions  specified 

by  the  proposed  AD  are  intended  to 

pr  vent  loss  of  a  main  wheel  assembly 

du  ring  takeo^  or  landing. 

DA  FES:  Comments  must  be  received  by 

Aj  ril  25, 1994. 

AO  >RESSES:  Submit  comments  in 

tri  >licate  to  the  Federal  Aviation 

A(  ministration  (FAA),  Transport 

Ai  plane  Directorate,  ANM-103, 

At  ention:  Rules  Docket  No.  93-NM- 

19  '-AD,  1601  Lind  Avenue,  SW., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  hic,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  iA  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-197-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  EMrectorate, 
ANM-103,  Attentirai:  Rules  Docket  Nn. 
93-NM-197-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
several  operators  of  Model  F28  Mark 
0100  series  airplanes  have  reported 
finding  cracks  and  broken  spokes  on 
certain  main  wheel  assemblies,  part 
nimiber  5008131-4.  Investigation 
revealed  that  the  manufacturer  of  these 
wheels  had  discontinued  a  shot-peening 
procedure  that  was  part  of  the 
manufacturing  process  prior  to  April 
1991.  Subsequently,  an  improved  shot- 
peening  procedure  on  the  mating 
surfaces  of  the  inboard  wheel 
subassemblies  was  introduced  in 
October  1992.  However,  this  procedure 
was  not  introduced  on  the  outboard 
wheel  subassemblies  until  February 
1993.  Consequently,  a  number  of  units 
were  produced  that  are  prone  to  fretting 
and  cracking  due  to  a  lack  of  shot- 
peening  of  the  assembly  mating  surfaces 
and  bolt  bosses.  This  condition,  if  not 
corrected,  could  result  in  loss  of  a  main 
wheel  assembly  during  takeoff  or 
landing. 

Fokker  has  issued  Service  Bulletins 
SBFlOO-32-070,  dated  January  18. 
1993.  and  SBFlOO-32-073.  dated 
September  10, 1993,  which  reference 
Aircraft  Braking  Systems  Corporation 
(ABSC)  Service  Bulletins  FolOO-32-46, 
dated  December  24, 1992,  and  FolOO- 
32-48,  dated  March  10, 1993,  as  the 
appropriate  sources  of  service 
information.  The  RLD  classified  these 
Fokker  service  bulletins  as  mandatory 
and  issued  Netherlands  Airworthiness 
Directive  (BLA)  93-009/3  (A),  dated 
June  1,  1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

ABSC  Service  Bulletin  FolOO-32-46 
describes  procedures  for  eddy  current 
inspections  to  detect  cracks  of  certain 
demountable  flange  (inboard)  wheel 
subassemblies;  and,  if  no  cracks  are 
foimd,  modification  and  subsequent 
inspections  of  the  subassemblies;  and,  if 
cracks  are  found,  replacement  of  the 
subassemblies  with  serviceable  parts. 

ABSC  Service  Bulletin  FolOO-32-48 
describes  procedures  for  eddy  current 
inspections  to  detect  cracks  of  the  bolt 
bosses  of  certain  demoimtable  flange 
(outboard)  wheel  subassemblies;  and.  if 
no  cracks  are  found,  modification  of  the 
subassemblies;  and.  if  cracks  are  foimd. 
replacement  of  the  subassemblies  with 
serviceable  parts. 

This  airplane  model  is  manufactiu«d 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  eddy  current  inspections  to 
detect  cracks  of  certain  demountable 
flange  (inboard)  wheel  subassemblies 
and  of  the  bolt  bosses  of  certain 
demoimtable  flange  (outboard)  wheel 
subassemblies,  and  modification  or 
replacement,  if  necessary.  Replacement 
of  a  cracked  wheel  subassembly 
terminates  certain  repetitive  inspections 
required  by  this  AD.  The  actions  would 
be  required  to  be  accomphshed  in 
accordance  with  the  ABSC  service 
bulletins  described  previously. 

The  FAA  estimates  that  87  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accompUsh  the  proposed 
inspection  and  modification,  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $66,990,  or 
$770  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub}ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuantto  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14- 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NM-197-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes  equipped  with  Aircraft  Braking 
Systems  Corporation  (ABSC)  main  wheel 
assembly,  part  number  5008131-4,  serial 
numbers  APR91-O570  through  FEB93-0965 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
a  main  wheel  assembly  during  takeoff  or 
landing,  accomplish  the  following: 

(a)  For  airplanes  equipp>ed  with  a 
demountable  flange  (inboard)  wheel 
subassembly,  part  number  5008142-4,  serial 
numbers  APR91-0570  through  0X7792-0858 
inclusive,  or  S-APR91-0097  through  S- 
MAY92-0126  inclusive:  Within  100  landings 
after  the  effective  date  of  this  AD,  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  eddy  current  inspection  to  detect 
cracks  of  the  wheel  subassembly,  in 
accordance  with  paragraph  C  of  Section  II — 
Accomplishment  Instructions  of  ABSC 
Service  Bulletin  FolOO-32-46,  dated 
December  24, 1992.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  500 
landings  or  at  each  tire  change,  whichever 
occurs  first. 

(1 1  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight  following  the  third 
inspection,  modify  the  wheel  subassembly  in 
accordance  with  f>aragraph  D.  of  Section  II — 
Accomplishments  Instructions  of  the  service 
bulletin.  After  modification,  continue  to 
inspect  in  accordance  with  paragraph  (a)  of 
this  AD.  If  no  crack  is  found  during  the  first 
two  inspections  conducted  after 
modification,  no  further  action  is  required  by 
this  paragraph. 

(2)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD.  prior  to  further  Bight,  replace  the  wheel 
subassembly,  part  number  5000142-4.  with  a 
serviceable  part  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 

(a)  of  this  AD. 

(b)  For  airplanes  equipped  with  a 
demountable  flange  (outboard)  wheel 
subassembly,  part  number  5008140-1,  serial 
numbers  APR91-0570  through  FEB93-0965 
inclusive,  or  S-MAR91-0002  through  S- 
FEB93-0010  inclusive:  Within  100  landings 
after  the  effective  date  of  this  AD,  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  eddy  current  inspection  to  detect 
cracks  of  the  boh  bosses  of  the  wheel 
subassembly,  in  accordance  with  paragraph 
B.  of  Section  0 — ^Accomplishment 
Instructions  of  ABSC  Service  Bulletin  FolOO- 
32-48.  dated  March  10, 1993.  Repeat  this 
inspection  thereafter  at  interals  not  to  exceed 
500  landings  or  at  each  tire  change, 
whichever  occurs  first. 

(1)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Prior  to  further  flight  following  the  third 
inspection,  modify  the  wheel  subassembly  in 
accordance  with  paragraph  C  of  Section  II — 
Accomplishment  Instructions  of  the  service 
bulletin.  Such  modification  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 

(2)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD.  prior  to  further  flight,  replace  the  wheel 
subassembly,  part  number  S00814O-1,  with  a 
serviceable  part  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 

(b)  of  this  AD. 

(c)  After  the  elective  date  of  this  AD,  do 
fierson  shall  install  any  of  the  foUowiag  parts 
on  any  airplane  unless  that  part  has  bmn 
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(e)  S  >ecial  flight  permits  may  be  issued  in 
accord  uice  with  FcKleral  Aviation 
Regula  ions  (FAR)  21.197  and  21.199  to 
operat)  the  airplane  to  a  location  where  the 
requiri  ments  of  this  AD  can  be 
accom:  >lished. 

Issut  d  in  Renton,  Washington,  on  February 
22, 19«  4. 

Darrel  M.  Pederaon, 
ActingManagBr.Tmnsport  Airplane 
DirecU  rate.  Aircraft  Certification  Service. 
[FR  Do  c  94--t450  Filed  2-25-«4;  8:45  am) 
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DEPA  rrMENT  OF  HEALTH  AND 
HUKfUN  SERVICES 


of  Inspector  General 


42  CF  )  Part  1004 
RIN(M}1-AA73 

Heaiti  Care  Programs:  Fraud  and 
Abusf;  Revisions  to  the  PRO 
Sanclons  Process 

AGEn4y:  Office  of  Inspector  General 
(OIG)  HHS. 

ACTIO  I:  Proposed  rule. 


SUMM  iKt:  This  proposed  rule  would 
revise  and  update  the  procedures 
gover  ling  the  imposition  and 
adjud  cation  of  program  sanctions 
predi(  ated  on  recommendations  of  State 
Utiliz  ition  and  Quality  Control  Peer 
Revie  w  Organizations  (PROs).  These 


chan{  es  are  necessitated  by  statutory 

,      ^       ,^,  ^  vv        revisi  jns  addressing  health  care  fraud 

mspected  and  modified  « «*ccordance  whtj^^^^  ^^^  j^^g^  ^^j  ^^  qj^  sanctions 
paragraph  (a)  and/or  (b)  of  this  AD,  as 


applicable. 

(1)  ABSC  demountable  flange  (inboard) 
wheel  subassembly,  part  number  5008142-4, 
having  serial  numbers  APR91-O570  through 
OCT92-085a  inclusive,  or  S-APR91-0097 
through  S-MAY92-0126  inclusive; 

(2)  ABSC  demountable  flange  (outboard) 
wheel  subassembly,  part  number  500814O-1, 
having  serial  numbers  APR91-O570  through 
FEB93-0965  inchisive,  or  S-MAR91-0002 
through  S-FEB93-0010  inclusive; 

(3)  Main  wheel  assembly,  part  number 
5008131-4,  having  serial  numbers  APR91- 
0570  through  FEB  93-0965  inclusive. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


proce  ».  In  addition,  this  proposed  rule 
also  s  its  forth  new  appeal  and 
reinsi  iteroent  procedures  for 
pract  doners  and  other  persons 
exclu  led  by  the  OIG  based  on  a  PRO 
recon  mendation. 

DATEJ :  To  assure  ctMisideration,  public 
comn  ents  must  be  delivered  to  the 
addre  ss  provided  below  by  April  29, 
1994.  Comnftnts  are  available  for  public 
inspe  ;tion  March  14, 1994. 

ADDRI  SSES:  Address  comments  to: 
Offia  of  Inspector  General,  Department 
of  He  ilth  and  Human  Services, 
Atten  ion:  LRR-73-P,  room  5246, 330 
Indep  endence  Avenue,  SW., 
Wash  Jigton.  DC  20201. 

If  y  )u  prefer,  you  may  deliver  your 
comn  lents  to  room  5551,  330 
Indej  endence  Avenue,  SW., 
Wash  ington,  DC.  In  commenting,  please 
refer  o  file  code  LRR-73-P.  Comments 
will  I  e  available  for  public  inspection  in 
room  5551,  330  Independence  Avenue, 
SW.,  /Vashington,  DC  on  Monday 
throu  ^  Friday  of  each  week  from  9  a.m. 
to  5  J  m..  (202)  619-3270. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Schaer,  Legislation  and  Regulations 

Staff.  (202)  619-3270 
Joanne  Lanahan,  Office  of 

Investigations.  (410)  965-9609. 

SUPPLEMENTARY  INFORMATION: 
I.  Backgroimd 

The  Medicare  UtiUzation  and  Quality 
Control  Peer  Review  Organization  (PRO) 
program  was  established  to  ensure  that 
Medicare  beneficiaries  receive  medical 
care  that  meets  professionally 
recognized  standards.  Section  1156  of 
the  Social  Security  Act  (the  Act)  sets 
forth  specific  statutory  obligations 
imposed  on  practitioners  and  other 
persons  to  fiimish  necessary  services 
meeting  professionally  recognized 
standards.  The  statute  also  authorizes 
the  Secretary,  based  on  a  PRO'S 
recommendation,  to  impose  sanctions 
(exclusion  bom  Medicare  and  any  State 
health  care  program  participation  as 
defined  under  section  1128  of  the  Act  or 
a  monetary  penalty)  on  those  who  fail 
to  comply  with  the  statutory  obligations. 

Under  the  PRO  sanction  process,  no 
practitioner  or  other  person  is 
recommended  for  exclusion  or  the 
imposition  of  a  monetary  penalty  until 
the  PRO  provides  the  opportimity  for 
extensive  discussion  with  the 
practitioner  or  other  person,  and  the 
opportimity  to  provide  additional 
information.  After  receipt  of  a 
recommendation  from  a  PRO,  the  Office 
of  Inspector  General  (OIG)  excludes,  or 
imposes  a  monetary  penalty,  only  after 
a  careful  review  of  all  the 
documentation  submitted  and  a  separate 
determination  that  the  practitioner  or 
other  person  has  violated  the  statutory 
obUgations  to  render  only  medically 
necessary  and  appropriate  care  that 
meets  professionally  recognized 
standards  or  has  failed  to  provide 
evidence  of  medical  necessity  and 
quality,  and  is  unwilling  or  unable  to 
comply  with  those  obligations.  A 
practitioner  or  other  person  who  is 
excluded  fiT>m  Medicare  and  any  State 
health  care  programs  as  defined  in 
section  1128(h)  of  the  Act,  or  assessed 
a  monetary  penalty,  on  the  basis  of  a 
PRO  finding  is  entitled  to  administrative 
and  judicial  review  after  the  exclusion 
is  imposed  or  the  monetary  penalty  is 
assessed. 

Recent  StatutiKy  Changes 
A.  Public  Law  100-93 

Prior  to  the  enactment  of  Public  Law 
100-93  (the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987),  section  1156  of  the  Act  set  forth 
obUgations  of  practitioners  and  other 
persons  providing  care  to  Medicare 
patients  to  provide  care  that  was 


medically  necessary  and  apprc^Miate 
that  meets  professionally  recognized 
standards  (Equality,  and  appropriately 
documented.  It  also  provid^  for  the 
exclu^on  from  Medicare  of 
practitioners  and  other  persons  who. 
upon  the  review  and  recommendation 
of  a  PRO,  WCTe  foimd  to  have  violated 
those  obligations.  Section  6  of  Public^ 
Law  100-93  extended  those  obligations 
to  encompass  all  health  care  services  for 
which  payment  may  be  made  under  the 
Act,  and  not  just  Medicare.  Further,  the 
exclusion  authority  was  extended  to 
encompass  violations  occurring  in,  and 
exclusions  from,  Medicaid,  the  title  V 
Maternal  and  Child  Health  BIoclc  Grant, 
and  the  title  XX  Social  Services  BIoclc 
Grant  programs. 

B.  Public  Law  100-203 

Section  4095  of  Public  Law  100-203, 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1987,  amended  section  1156 
of  the  Act  to  provide  that  an  exclusion 
of  a  health  care  practitioner  or  other 
person  who  practices  in  a  country  of 
less  than  70,000  people  or  in  a  rural 
health  profiessional  shortage  area 
(HPSA)  cannot  be  effectuated  until  an 
opportunity  is  provided  for  a 
preliminary  administrative  hearing.  The 
purpose  of  this  preliminary  hearing  is  to 
determine  whether  the  practitioner's  or 
other  person's  continued  program 
participation,  through  the  conclusion  of 
the  adininistrative  proceedings  on  the 
merits  of  the  exclusion,  would  place 
beneficiaries  at  serious  risk.  In 
accordance  with  section  1156(b)(5)  of 
the  Act,  unless  the  administrative  law 
judge  (ALJ)  at  the  preliminary  hearing 
determines  that  the  practitioner  or  other 
person  will  pose  a  serious  risk  to 
Medicare  bmeficiaries  if  permitted  to 
continue  furnishing  siKh  services,  the 
exclusion  of  a  rural  practitioner  or  other 
person  may  not  be  effectuated  tmtil  they 
are  given  an  opportunity  for  an 
administrative  hearing  on  the  merits  of 
the  exclusion  itself. 

C.  Public  Law  101-508 

Section  4205  of  Public  Law  101-508, 
OBRA  1990,  set  forth  new  statutory 
requirements  with  respect  to  PRO 
sanction  activities.  Specifically,  the 
stitutory  onendments  require  PROs,  if 
appropriate,  to  offer  a  corrective  action 
plan  to  practitioners  and  other  persons 
prior  to  making  a  finding  tinder  sectim 
1156  of  the  Act;  and  require  the 
Secretary  to  consider,  in  detnmining 
whether  a  practitioner  or  other  person  is 
wilUng  and  able  to  comply  with  his,  her 
or  its  obligations,  whether  the 
practitioner  or  other  person  entered  into 
and  successfully  completed  a  corrective 
action  plan  prior  to  the  PRO's 


submission  ofiXs  recommendation  and 
r^>ort  to  the  Secretary. 

n.  Provisions  of  the  Proposed  Role 

A.  Inclusion  of  the  OBRA  1990 
Provisions  Rioting  to  PROs 

On  Januay  29, 1992,  the  OIG 
published  a  final  rule  (57  FR  3298) 
setting  forth  amendments  to  the  CMC's 
exclusion  and  civil  money  penalty 
(CMP)  authorities  resulting  from  Public 
Law  100-93.  Specifically,  that  final  rule 
revised  §  1004.130  of  the  regulations 
and  deleted  §  1004.100(g)  in  its  entirety 
to  be  consistent  with  the  establishment 
of  a  new  part  1005— Appeals  of 
exclusions,  dvil  money  penalties  and 
assessments — which  now  governs  ALJ 
hearings  and  subsequent  appeals  to  the 
Secretary  for  all  CMP  and  oUier  OIG 
sanction  cases. 

The  revisions  to  42  CFR  part  1004  of 
that  final  rule  were  meant  only  to 
conform  the  regulations  to  new  statutory 
changes  resulting  fitmi  G»RA  1990,  and 
were  not  meant  to  be  a  comprehensive 
rewrite  of  part  1004.  This  regulation  sets 
forth  a  more  complete  and 
comprehensive  rewrite  of  this  part. 
Among  other  revisions: 

•  These  proposed  regulations  would 
eliminate  the  current  procedural 
distinction  between  "substantial" 
violations  and  "gross  and  flagrant" 
violations.  This  is  an  artificially  created 
procedure  that  has  no  basis  in  law  or 
legislative  history  to  provide  a 
distinction  between  tixe  two  types  of 
violations.  Experience  in  processing 
these  cases  has  shown  that  the  second 
meeting  is  just  a  repeat  of  the  first 
meeting  since  the  present  regulations 
preclude  any  new  violations  identified 
in  the  second  meeting  as  serving  as  the 
basis  for  a  sanction  recommendation. 
Under  these  proposed  regulations, 
which  are  consistent  with  a 
recommendation  from  the 
Administrative  Conference  of  the 
United  States,  an  opportimity  would  be 
provided  for  a  meeting  with  the  PRO 
and  to  provide  additional  information. 
The  regulations  would  also  provide  that 
any  violations  of  the  obligations  that  are 
identified  during  a  corrective  action 
plan  period  would  be  used  to  support 
the  PRO'S  recommendation  regarding 
unwillingness  or  inability  to  comply 
with  the  statutory  obligations. 

•  These  proposed  regulations  also 
codify  the  agreement  reached  among  the 
American  Medical  Association,  the 
American  Association  of  Retired 
Persons,  tbe  Healdi  Care  Financing 
Administration,  and  the  Office  of 
Inspector  General  with  regard  to  PRO 
physicians  involved  in  the  sanctions 
process.  Under  this  agreement,  no 


physician  m«nber  of  tf»e  PRO  panel 
may  be  in  direct  competition  with,  or 
have  a  substantial  personal  bias  against, 
the  practitioner  or  other  person  b^ng 
considered  for  sanction. 

•  SectioolQ04.30(e)  of  these 
proposed  regulations  would  provide 
instructions  to  the  PROs  on  the  actions 
to  be  taken  when  a  physician  relocates 
after  receiving  a  sanction  notice. 

•  Among  the  factors  considered  by 
the  OIG  in  imposing  an  exclusion,  in 
addition  to  the  practitioner's  or  other 
person's  previous  sanction  record,  are 
any  prior  problems  that  such  person  has 
had  with  the  Medicare  carrier  or 
intermediary.  We  are  now  proposing  to 
include  as  an  additional  factor  any  prior 
problems  that  any  State  health  care 
program  has  had  with  such  practitioner 
or  other  person. 

•  The  current  language  of 

§  1004.90(b)(1)  concerning  the  OIG's 
review  responsibilities  (that  would  now 
be  designated  as  §  1004.100(b)(1))  would 
be  modified  to  state  that  the  OIG  will 
review  the  PRO  report  to  determine 
whether  the  PRO  followed  the 
"regulatory  requirements  of  part  1004." 

•  The  existing  definition  of  the  terra 
"physician"  appearing  in  S  1004.1 
would  be  deleted  in  order  to  conform 
with  the  HCFA  definition  of  this  term. 

B.  Preliminary  Hearings 

These  proposed  regulations  would 
amend  part  1004  by  allovnng  a 
practitioner  or  other  person  in  specified 
rural  areas  or  counties  of  a  specified 
population  to  request  a  preliminary 
hearing  when  notified  of  an  exclusion 
iram  participation  in  the  Medicare 
program  by  the  OIG  as  a  result  of  a  PRO 
recommendation  under  section  1156(b) 
of  the  Act.  The  preliminary  hearing 
would  be  solely  on  die  issue  of  whether 
such  {jractitioner's  or  other  person's 
continued  participation  in  the  program 
during  the  appeal  to  an  ALJ  would  place 
program  beneficiaries  at  serious  risL 

Criteria  for  entitlement.  Entitlement  to 
such  a  prehminary  hearing  would  apply 
to  providers  or  practitioners  for  whom 
an  exclusion  is  proposed  who  practice 
in  a  rural  Health  Professional  Shortage 
Area  (HPSA)  for  their  specialty  or  in  a 
county  with  a  population  of  less  than 
70.000.  For  purposes  of  this  entitlement, 
a  practitioner's  or  other  person's 
practice  is  where  over  50  percent  of  his, 
her  or  its  services  are  rendered. 

Health  professional  shortage  areas  are 
designated  by  the  Secretary  and  are 
defined  in  regulations  at  42  CFR  5.2. 
Since  HPSAs  are  not  specifically 
designated  by  rml  or  urban 
classifications,  we  are  proposing  that 
any  HPSA  not  located  in  a  Metropolitan 
Statistical  Area  (MSA)  would  be 
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considered  a  rural  HPSA  for  piuposes  of 
these  regulations.  Both  section 
1886(d)(2)  of  the  Act  and  regulations  at 
42  CFR  412.62(f)  use  these  MSAs  as  the 
basis  for  determining  an  urban  area  or 
rural  area  for  computing  Medicare 
prospective  payment  rates.  Although 
Public  Law  100-203  divided  the 
definition  of  urban  into  large  luban  and 
other  urban  areas,  it  did  not  change  the 
differentiation  between  urban  and  nu-al. 
Therefore,  we  are  proposing  to  classify 
any  HPSA  not  located  in  a  MSA  as 
rural. 

.  There  are  seven  different  HPSA 
specialty  categories.  These  HPSA 
specialty  categories  are  described  in 
ciurent  regulations  at  42  CFR  part  5, 
Appendices  A  through  G,  and  include 
primary  medical  care,  dental, 
psychiatric,  vision  care,  pediatric, 
pharmacy  and  veterinary  manpower.  In 
determining  eligibility  for  a  preliminary 
hearing,  we  are  proposing  to  use  these 
categories  for  all  practitioners  and  other 
persons  to  whom  they  apply.  For  all 
practitioners  not  covered  by  the 
specialty  categories,  we  are  proposing  to 
use  the  "primary  medical  care" 
specialty  category  for  determining 
eligibility  for  a  preliminary  hearing. 
This  means  that  any  practitioner  who 
practices  a  specialty  other  than  those 
identified  in  42  CFR  part  5  vdll  be 
regarded  as  practicing  in  a  nual  HPSA 
only  if  that  area  is  designated  as  an 
HPSA  for  "primary  medical  care." 

The  "primary  medical  care"  category 
will  also  be  used  for  all  other  persons 
and  facilities,  e.g.,  hospitals,  with  the 
exception  of  those  "other  persons" 
qualified  under  the  "psychiatric" 
manpower  category. 

Information  on  a  county's  population 
size  would  be  obtained  by  the  OIG  from 
the  responsible  officials  of  that  county. 

Timeframes  for  bearing.  The  proposed 
regulations  provide  that  a  practitioner's 
or  other  person's  request  for  a 
preliminary  hearing  must  be  received 
within  15  days  of  receipt  of  an  OIG 
exclusion  notice.  Once  such  a  request  is 
received,  the  preliminary  hearing  is  to 
be  held  and  a  decision  rendered  on  the 
"serious  risk"  issue  within  45  days.  In 
those  cases  where  the  ALJ  grants  a  stay 
of  the  exclusion,  a  full  hearing  must  be 
held  and  a  decision  rendered  within  six 
months.  These  timeframes  developed 
for  the  ALJs  are  intended  to  balance  the 
right  of  a  "rural"  practitioner  or  other 
person  to  receive  timely  due  process 
against  the  OIG  responsibility  to  ensure 
that  substandard  or  unnecessary  health 
care  services  are  not  provided  to 
program  beneficiaries. 


C.  Sc  nctions  Notification  Process 

Set  ition  1156(b)(2)  of  the  Act  requires 
reasc  nable  notice  to  the  public  of  a 
sand  ion  action  being  taken  against  a 
praci  itioner  or  other  person  based  on 
the  P  RO's  recommendation.  Under  the 
curr(  nt  implementing  regulations,  when 
a  sai\  ction  action  is  taken  by  the  OIG 
agaii  st  a  practitioner  or  other  person, 
the  C IG  is  required  to  notify  the  general 
publ  c  of  such  action.  This  notice  to  the 
publ  c  specifically  identifies:  (1)  The 
sane  ioned  practitioner  or  other  person; 
(2)  tl  e  obligation  that  has  been  violated 
by  tl  is  person;  (3)  the  specific  sanction 
actic  n  imposed;  and  (4)  if  the  sanction 
is  an  exclusion,  the  effective  date  and 
dura  ion  of  this  action. 

W  lile  this  public  notification  process 
has }  /orked  well  in  most  instances,  we 
belie  ^^e  the  present  publication 
proc  jdure  may  not  always  yield  the 
mosi  effective  results  of  informing 
affec  ed  parties  and  program 
bene  iciaries  of  a  specific  sanction 
actic  n  taken  under  the  program.  As  a 
resu  t,  we  are  considering  permitting 
prac  itioners  and  other  persons  to  select 
an  a  temative  method  of  notification. 

Tl  ese  proposed  regulations  would 
ame  td  42  CFR  part  1004  to  offer 
sane  ioned  health  care  practitioners  and 
othe  •  persons  the  option  of  informing  all 
thai]  patients  directly  of  a  sanction 
acti(  n  taken  against  them.  If  they  select 
this  )ption  and  comply  vsrith  its 
requ  rements  in  a  timely  fashion,  this 
com  jliance  would  constitute  publiq 
noti(  e  and  would  replace  the  public 
notii  ;e  currently  pubUshed  by  the  OIG. 
Amc  ng  other  things,  a  practitioner  or 
othe  •  person  opting  for  this  method  of 
noti  ication  would  be  required  to  certify 
to  th  e  Department  that  they  have 
und  irtaken  to  inform  all  their  patients 
of  ti  e  action  taken  and,  in  the  case  of 
excl  ision,  that  they  will  notify  new 
patii  nts  before  furnishing  services. 

M  Hbod  of  direct  notification  of 
patii  mts  by  practitioner  or  other  person. 
We  ( lonsidered  a  variety  of  methods  for 
prac  itioners  and  other  persons  to  notify 
and  nform  patients  of  a  sanction  action. 
For  I  !xample,  we  considered  having  the 
sane  tioned  party  (1)  post  a  sign  in  his, 
her  I  ir  its  office;  (2)  verbally 
com  nunicate  the  information  to 
patii  ints  when  they  called  for  an 
app  tintment  or  came  to  an  office  visit; 
or  (: )  send  written  notification  to  each 
of  h  s,  her  or  its  patients.  After 
eval  jating  the  options,  we  believe  that 
the  irst  two  methods  indicated  above 
won  Id  not  effectively  meet  the  proposed 
reqi  irement  that  all  existing  patients  be 
info  med  within  30  calendar  days  since 
it  is  unlikely  that  all  of  these  patients 
woi:  Id  make  an  appointment  or  come 


for  an  office  visit  in  the  specified 
period.  In  addition,  the  Department 
would  be  imable  to  verify  that  the 
proper  information  had  been  adequately 
conveyed  to  the  patients  if  either  of  the 
first  two  notification  methods  were 
selected. 

We,  therefore,  propose  that  each 
sanctioned  practitioner  or  other  person 
opting  for  this  alternative  notification 
procedure  alert  both  his,  her  or  its 
existing  patients  and  all  new  patients 
through  written  notification  based  on  a 
suggested  (non-mandatory)  model  that 
will  be  provided  to  the  sanctioned 
individual  by  the  OIG.  If  the  sanctioned 
party  is  a  hospital,  the  hospital  would 
be  required  to  notify  all  physicians 
having  privileges  at  the  hospital,  as  well 
as  post  a  sign  in  its  emergency  room, 
business  office  and  in  all  affiliated 
entities  regarding  its  sanction. 
(Practitioners  and  other  persons  must 
also  notify  all  new  patients  orally  at  the 
time  an  appointment  is  set  to  provide 
services,  as  well  as  provide  written 
notification  to  such  patients  at  the  time 
they  arrive  to  see  the  provider  for 
treatment  or  services.)  We  beUeve  that 
only  through  this  method  can  the  OIG 
assiue  that  all  patients  are  properly 
informed  of  a  sanction  action. 

Certification  of  notice  to  patients.  If 
the  sanctioned  practitioner  or  other 
person  chooses  to  use  the  alternative 
notification  approach,  he,  she  or  it 
would  be  given  30  calendar  days  from 
receipt  of  the  notification  from  the  OIG 
to  return  an  OIG-prepared  certification 
form  stating  that:  (1)  He,  she  or  it  has 
informed  each  of  their  existing  patients 
that  a  sanction  has  been  imposed;  (2)  if 
excluded  from  Federal  programs,  the 
program  will  not  pay  for  items  and 
services  ordered,  furnished  or 
prescribed  by  the  practitioner  or  other 
person  and  that  this  ban  will  remain  in 
effect  until  the  practitioner  or  other 
person  is  reinstated;  (3)  if  excluded,  he, 
she  or  it  vdll  provide  this  information, 
prior  to  providing  services,  to  any  new 
patient  seen  until  he,  she  or  it  is 
reinstated;  and  (4)  he,  she  or  it  certifies 
to  the  truthfulness  and  accxxracy  of  the 
notification  and  the  statements  in  the 
certification. 

Non-election  of  the  alternative 
method  of  notification.  If  the  sanctioned 
practitioner  or  other  person  does  not 
elect  this  alternative  method  of 
notification  of  informing  his,  her  or  its 
patients  and  returning  the  certification 
form  within  the  proposed  30-day 
period,  the  OIG  would  follow  its 
standard  procedure  for  public 
notification,  which  consists  of  notifying 
the  public  directly  of  the  identity  of  the 
sanctioned  practitioner  or  other  person, 
the  obligation  that  has  been  violated, 
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and  the  effective  date  and  diu^tion  of 
any  exclusion. 

Failure  to  comply  with  ahemative 
method  of  notification  after  electing 
such  method.  If  the  sanctioned 
practitioner  or  other  person  elects  the 
alternative  method  of  notification  by 
returning  the  certification  form  within 
the  proposed  30-day  period,  but  the  OIG 
receives  reliable  evidence  that  such 
practitioner  or  other  person  has  not 
adequately  informed  his,  her  or  its  new 
and  existing  patients  of  the  sanction,  the 
OIG  would  follow  its  standard 
procedure  for  public  notification  as 
described  above.  Once  a  practitioner  or 
other  person  has  elected  the  alternative 
notification  option  by  returning  the 
certification  form  to  the  OlG,  his,  her  or 
its  failure  to  follow  through  and  fully 
comply  with  the  notification 
requirements  will  be  considered 
adversely  at  the  time  of  his,  her  or  its 
application  for  reinstatement. 

In  order  to  ensiue  that  patient 
notification  is  enforced  and  provided  in 
a  timely  manner  so  that  patients  are  not 
at  risk  of  receiving  poor  quality  of  care, 
we  are  soliciting  conunents  on  how  best 
to  enforce  this  provision.  Under  this 
proposed  approach,  when  the  OIG 
leams  through  patient  complaints  or 
other  forms  that  the  practitioner  or  other 
person  has  not  fully  complied,  the  IG  at 
that  point  may  additionally  consider 
specific  action  to  remedy  the  situation, 
such  as  pursuing  penalties  for  the  filing 
of  a  false  statement.  Comments  on  this 
alternative  notice  process  and  on 
whether  this  enforcement  approach  is 
reasonable  and  effective  are  specifically 
invited. 

Notification  of  other  entities.  Under 
this  proposed  revision,  as  under  the 
current  regulations,  the  OIG  would 
continue  its  practice  of  notifying 
hospitals  at  which  a  sanctioned 
practitioner  has  privileges,  as  well  as 
State  licensing  boards  and  other  entities, 
of  any  sanction  action  taken. 

III.  Additional  Information 

A.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866.  As  indicated 
above,  the  revisions  contained  in  this 
proposed  rule  are  intended  to  revise  and 
update  administrative  procedures 
governing  the  imposition  and 
adjudication  of  program  sanctions, 
based  on  PRO  recommendations,  against 
practitioners  and  other  persons  who 
violate  the  statute.  We  believe  that  the 
great  majority  of  practitioners  and  other 
persons  do  not  engage  in  such 
prohibited  activities  and  practices,  and 


that  the  aggregate  economic  impact  of 
these  provisions  should,  in  effect,  be 
minimal,  affecting  only  those  who  have 
engaged  in  prohibited  behavior  in 
violation  of  statutory  intent.  As  such, 
these  regulations  should  have  no  direct 
effect  on  the  economy  or  on  Federal  or 
State  expenditures. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  tfiat  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  unless  the  Secretary  certifies  that 
a  proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  sanctions  and  penalties 
may  have  an  impact  on  small  entities, 
we  do  not  anticipate  that  a  substantial 
number  of  these  small  entities  would  be 
significantly  affected  by  this 
rulemaking.  Therefore,  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
number  of  small  business  entities,  we 
have  not  prepared  a  regulatory 
flexibility  analysis. 

B.  Response  to  Comments 

Because  of  the  number  of  comments 
we  normally  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  each  letter  individually. 
Rather,  in  preparing  the  final  rule,  we 
will  consider  all  comments  received 
timely  and  respond  to  the  major  issues 
in  the  preamble  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  1004 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Peer  Review 
Organizations,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Part  1004  would  be  revised  be  read  as 
follows: 

PART  1004-UyiPOSmON  OF 
SANCTIONS  ON  HEALTH  CARE 
PRACTITIONERS  AND  PROVIDERS  OF 
HEALTH  CARE  SERVICES  BY  A  PEER 
REVIEW  ORGANIZATION 

Subpart  A— <aeneral  Provisions 

Sec. 

1004.1    Scope  and  defioitions. 

Subpart  B— Sanctions  Under  the  PRO 
Program;  General  Provisions 

1004.10    Statutory  obligations  of 

practitioners  and  other  persons. 
1004.20    Sanctions. 

Subpart  C— PRO  R«sponsn>llities 

1004.30    Basic  responsibilities. 
1004.40    Action  on  identification  of  a 

violation. 
1004.50    Meeting  with  a  pracUtiouer  or 

other  person. 


1004.60    PRO  detenniiMtion  of  a  violation. 
1004.70    PRO  action  on  final  deteimination 

of  a  violation. 
1004.80    PRO  report  to  the  OIG. 
1004.90    Basis  for  recommended  sancUon. 

Subpart  D— OIG  Responsibilities 

1004.100    Acknowledgement  and  review  of 

report. 
1004.110    Notice  of  sanction. 

Subpart  E— Effect  and  Duration  of 
Exclusion  ' 

1004.120    Effect  of  an  exclusion  on  program 

payments  and  services. 
1004.130    Reinstatement  after  exclusion. 

Subpart  F— Appeals 

1004.130    Appeal  rights. 
Authority:  42  U.S.C.  1302  and  1320c-5. 

Subpart  A— Oeneral  Provisions 

$1004.1    Scope  and  definitions. 

(a)  Scope.  This  part  implements 
section  1156  of  the  Act  (PROs)  by— 

(1)  Setting  forth  certain  obligations 
imposed  on  practitioners  and  providers 
of  services  imder  Medicare; 

(2)  Estabhshing  criteria  and 
procedures  for  the  reports  required  from 
PROs  when  there  is  failure  to  meet  those 
obligations; 

(3)  Specifying  the  policies  and 
procedures  for  making  determinations 
on  violations  and  imposing  sanctions; 
and 

(4)  Defining  the  procedures  for 
appeals  by  the  affected  party  and  the 
procedures  for  reinstatements. 

(b)  Definitions.  As  used  in  this  part, 
unless  the  context  indicates  otherwise — 

Dentist  is  limited  to  licensed  doctors 
of  dental  surgery  or  dental  medicine. 

Economically  means  the  services  are 
provided  at  the  least  expensive, 
medically  appropriate  type  of  setting  or 
level  of  care  available. 

Exclusion  means  that  items  and 
services  furnished  or  ordered  (or  at  the 
medical  direction  or  on  the  prescription 
of  a  physician)  by  a  specified  health 
care  practitioner,  provider  or  other 
person  during  a  specified  period  are  not 
reimbursed  imder  titles  V,  XVIII.  XIX,  or 
XX  of  the  Social  Security  Act. 

Cross  and  flagrant  violation  means  a 
violation  of  an  obligation  has  occurred 
in  one  or  more  instances  which  presents 
an  imminent  danger  to  the  health,  safety 
or  well-being  of  a  program  patient  or 
places  the  program  patient 
imnecessarily  in  high-risk  situations. 

Health  care  service  or  services  means 
services  or  items  for  which  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Medicare  or  State  health  care 
programs. 

Health  professional  shortage  area 
(HPSA)  means  an  area  designated  by  the 
Secretary  and  defined  in  42  CFR  5.2. 
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Metropolitan  Statistical  Area  means 
an  area  as  defined  by  the  Executive 
Office  of  Management  and  Budget. 

Obligation  means  any  of  the 
obligations  specified  at  section  1156(a) 
of  the  Act. 

Other  person  means  a  hospital  or 
other  health  care  facility,  an 
organization  or  an  agency  that  provides 
health  care  services  for  which  payment 
may  be  made  (in  whole  or  in  part)  imder 
the  Medicare  or  State  health  care 
programs. 

Pattern  of  care  means  that  the  care 
under  question  has  been  demonstrated 
in  more  than  three  instances. 

Pharmacy  professional  is  a  term 
limited  to  individuals  who  are  licensed 
or  registered  to  provide  pharmaceutical 
services. 

Podiatric  professional  is  a  term 
limited  to  licensed  doctors  of  podiatric 
medicine. 

Practice  area  means  the  location 
where  over  50  percent  of  the 
practitioner's  or  other  person's  patients 
are  seen. 

Practitioner  means  a  physician  or 
other  health  care  professional  licensed 
under  State  law  to  practice  his  or  her 
profession. 

Primary  medical  care  professional  is 
a  term  limited  to  (i)  licensed  doctors  of 
medicine  and  doctors  of  osteopathy 
providing  direct  patient  care  who 
practice  in  the  fields  of  general  or  family 
practice,  general  internal  medicine, 
pediatrics,  obstetrics  and  gynecology, 
surgery,  and  any  other  specialty  that  is 
not  accommodated  by  the  remaining 
specialty  HPSA  designator,  or  (ii)  those 
facilities  where  care  and  treatment  is 
provided  to  patients  with  health 
problems  other  than  mental  disorders. 

PRO  area  means  the  geographic  area 
subject  to  review  by  a  particular  PRO. 

Provider  means  a  hospital  or  other 
health  care  facility,  agency,  or 
organization. 

Psychiatric  professional  is  a  term 
limited  to  Ucensed  doctors  of  medicine 
who  Umit  their  practice  to  psychiatry  or 
to  those  facilities  where  care  and 
treatment  is  Umited  to  patients  with 
mental  disorders. 

Rural  means  any  area  outside  an 
urbein  area. 

Rural  health  professional  shortage 
area  means  any  health  professiontd 
shortage  area  located  outside  a 
Metropolitan  Statistical  Area. 

Sanction  means  an  exclusion  or 
monetary  penalty  that  the  Secretary  may 
impose  on  a  practitioner  or  other  person 
as  a  result  of  a  recommendation  from  a 
PRO. 

Serious  risk  includes  situations  that 
may  involve  the  risk  of  unnecessary 
treatment,  prolonged  treatment,  lack  of 


treat]  aent,  incorrect  treatment,  medical 
com[  lication.  prematiue  discharge, 
phys  ological  or  anatomical  impairment, 
disal  iUty,  or  death. 

Stt  te  health  care  program  means  a 
State  plan  approved  under  title  XIX,  any 
prog]  am  receiving  funds  under  title  V  or 
from  an  allotment  to  a  State  under  such 
title,  or  any  program  receiving  funds 
unde  r  title  XX  or  from  an  allotment  to 
a  Sta  e  imder  such  title. 

Su  istantial  violation  in  a  substantial 
num  )er  of  cases  means  a  pattern  of 
prov  ding  care  that  is  inappropriate, 
lume  cessary,  or  does  not  meet 
recq  nized  professional  standards  of 
care,  or  is  not  supported  by  the 
nece  isary  documentation  of  care  as 
requ  red  by  the  PRO. 

Ui  Kin  means  a  Metropolitan 
Stati  tical  Area  as  defined  by  the 
Exec  itive  Officer  of  Management  and 
Budj  et. 

Vi  ion  care  professional  is  a  term 
limit  id  to  Ucensed  doctors  of  medicine 
who  imit  their  practice  to 
opht  talmology  and  to  doctors  of 
opto  netry. 


ft  B— Sanctions  Under  the  PRO 
m;  General  Provisions 


S 1 0Ot.l  0   Statutory  obligations  of 
practitioners  and  other  persons. 

It  s  the  obUgation  of  any  health  care 
prac  itioner  or  other  person  who 
fum  shes  or  orders  health  care  services 
that  nay  be  reimbursed  xmder  the 
Med  care  or  State  health  care  programs 
to  ei  sure,  to  the  extent  of  his  or  her  or 
its  a  ithority,  that  those  services  are — 

{a.  Provided  economically  and  only 
whe:  I,  and  to  the  extent,  medically 
nece  isary; 

(b  Of  a  quality  that  meets 
profi  ssionally  recognized  standards  of 
heal  h  care;  and 

[c,  Supported  by  evidence  of  medical 
nece  isity  and  quality  in  the  form  and 
fash  on  and  at  such  time  that  the 
revi«  wing  PRO  may  reasonably  require 
(incl  iding  copies  of  the  necessary 
docv  mentation  and  evidence  of 
com  >liance  with  pre-admission  or  pre- 
proc  jdiu-e  review  requirements)  to 
ensu  re  that  the  practitioner  or  other 
persi  tn  is  meeting  the  obligations 
imp(  sed  by  section  1156(a)  of  the  Act. 

§10Gt.20    Sanctions. 

In  addition  to  any  other  sanction 
prov  ded  under  law,  a  practitioner  or 
othe  ■  person  may  be — 

(a  Excluded  from  participating  in 
prog  -ams  under  titles  V,  XVIII,  XIX,  and 
XX  (  f  the  Social  Security  Act;  or 

(b  In  lieu  of  exclusion  and  as  a 
cone  ition  for  continued  participation  in 
title!  V,  XVm,  XIX,  and  XX  of  the  Act, 


if  the  violation  involved  the  provision 
or  ordering  (or  at  the  medical  direction 
or  the  prescription  of  a  physician)  of 
health  care  services  that  were  medically 
improper  or  imnecessary,  required  to 
pay  an  amount  not  in  excess  of  the  cost 
of  the  improper  or  unnecessary  services 
that  were  furnished  or  ordered  (and 
prescribed,  if  appropriate).  The 
practitioner  or  other  person  will  be 
required  either  to  pay  the  monetary 
assessment  within  6  months  of  the  date 
of  notice  or  have  it  deducted  from  any 
sums  the  Federal  government  owes  the 
practitioner  or  other  person. 

Subpart  C— PRO  Responsibilities 

{1004.30    Basic  responsibilities. 

(a)  The  PRO  must  use  its  authority  or 
influence  to  enlist  the  support  of  other 
professional  or  government  agencies  to 
ensure  that  each  practitioner  or  other 
person  complies  with  the  obhgations 
specified  in  §  1004.10. 

(b)  When  the  PRO  identifies  situations 
where  the  obligations  specified  in 

§  1004.10  are  violated,  it  will  afford  the 
practitioner  or  other  person  reasonable 
notice  and  opportiuiity  for  discussion 
and,  if  appropriate,  a  suggested  method 
for  correcting  the  situation  and  a  time 
period  for  a  corrective  action  in 
accordance  with  §§  1004.40  and 
1004.60. 

(c)  The  PRO  must  submit  a  report  to 
the  OIG  after  the  notice  and  opportunity 
provided  imder  paragraph  (b)  of  this 
section  and,  if  appropriate,  the 
opportunity  to  enter  into  and  complete 
a  corrective  action  plan  if  the  PRO 
determines  that  the  practitioner  or  other 
person  has — 

(1)  Failed  substantially  to  comply 
with  any  obligation  in  a  substantial 
number  of  instances;  or 

(2)  Grossly  and  flagrantly  violated  any 
obligation  in  one  or  more  instances. 

(d)  The  PRO  report  to  the  OIG  must 
comply  with  the  provisions  of 

§  1004.80. 

(e)  If  a  practitioner  or  other  person 
relocates  to  another  PRO  area  prior  to  a 
determination  of  a  violation  or  sanction 
recommendation,  and  the  originating 
PRO— 

(1)  Is  able  to  make  a  determination, 
the  originating  PRO  must,  as 
appropriate,  close  the  case  or  forward  a 
sanction  recommendation  to  the  OIG;  or 

(2)  Cannot  makes  determination,  the 
originating  PRO  must  forward  all 
doaunentation  regarding  the  case  to  the 
PRO  with  jurisdiction,  and  notify  the 
practitioner  or  other  person  of  this 
action. 

(f)  The  PRO  must  deny  payment  for 
services  or  items  furnished  or  ordered 
(or  at  the  medical  direction  or  on  the 
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prescription  of  an  excluded  physician) 
by  an  excluded  practitioner  or  other 
person  when  the  PRO  identifies  the 
services  or  items.  It  must  report  the 
findings  to  the  Health  Care  Financing 
Administration. 

§  1004.40    Action  on  Identification  of  a 
violation. 

When  a  PRO  identifies  a  violation,  it 
must — 

(a)  Indicate  whether  the  violation  is  a 
gross  and  flagrant  violation  or  is  a 
substantial  violation  in  a  substantial 
number  of  cases;  and 

(b)  Send  the  practitioner  or  other 
person  written  notice  of  the 
identification  of  a  violation  containing 
the  following  information — 

(1)  The  obljigation(s)  involved; 

(2)  The  situation,  circxunstances  or 
activity  that  resulted  in  a  violation; 

(3)  The  authority  and  responsibility  of 
the  PRO  to  report  violations  of 
obligations; 

,     (4)  A  suggested  method  for  correcting 
the  situation  and  a  time  period  for 
corrective  action,  if  appropriate; 

(5)  The  sanction  that  the  PRO  could 
recommend  to  the  OIG  if  the  violation 
continues; 

(6)  The  right  of  the  practitioner  or 
other  person  to  submit  to  the  PRO 
within  30  days  of  receipt  of  the  notice 
additional  information  or  a  written 
request  for  a  meeting  with  the  PRO  to 
review  and  discuss  the  fiilding,  or  both. 
The  date  of  receipt  is  presumed  to  be  5 
days  after  the  date  on  the  notiqe,  unless, 
there  is  a  reasonable  showing  to  the 
contrary.  The  notice  will  also  state  that 
if  a  meeting  is  requested — 

(i)  It  wrill  be  held  within  30  days  of 
receipt  by  the  PRO  of  the  request,  but 
may  be  extended  for  good  cause; 

(ii)  The  practitioner  or  other  person 
may  have  an  attorney  present;  and 

(iii)  The  attorney,  if  present,  will  be 
permitted  to  make  opening  and  closing 
remarks,  ask  clarifying  questions  at  the 
meeting  and  assist  the  practitioner  or 
other  person  in  presenting  the  testimony 
of  expert  witnesses  who  may  appear  6n 
the  practitioner's  or  other  person's 
behalf;  and 

(7)  A  copy  of  the  material  used  by  the 
PRO  in  arriving  at  its  finding. 

§1004.50    Meeting  with  a  practitioner  or 
other  person.  \      '' 

If  the  practitioner  or  other  person 
reouests  a  meeting  vdth  the  PRO— 

(a)  The  PRO  panel  that  meets  with  the 
practitioner  or  other  person  must 
consist  of  a  minimum  of  3  physicians; 

(b)  No  physician  member  of  the  PRO 
panel  may  be  in  direct  economic 
competition  with  the  practitioner  or 
other  person  being  considered  for 
sanction; 


(c)  The  PRO  must  ensure  that  no 
physician  member  of  the  PRO  panel  has 
a  substantial  personal  bias  against  the 
practitioner  or  other  person  being 
considered  for  sanction: 

(d)  At  least  one  member  of  the  PRO 
panel  meeting  vnth  the  practitioner  or 
other  person  should  practice  in  a  similar 
area,  e.g.,  urban  or  rural,  and  atjfeast  one 
member  of  the  panel  must  be  in  fiie  - 
•same  specialty  (both  requirements  could 
be  met  by  a  single  individual); 

(e)  If  the  practitioner  or  other  person 
has  an  attorney  present,  that  attorney 
will  be  permitted  to  make  opening  and 
closing  remarks,  ask  clarifying  questions 
and  assist  the  practitioner  or  other 
person  in  presenting  the  testimony  of 
expert  witnesses  who  may  appear  on  the 
practitioner's  or  other  person's  behalf; 

(f)  A  revievring  physician  who 
recommends  to  the  PRO  that  a 
practitioner  or  other  person  be 
sanctioned  may  not  vote  on  the  sanction 
panel's  determination; 

.    (g)  The  PRO  may  allow  the 
practitioner  or  other  person  5  working 
days  after  the  meeting  to  provide  the 
PRO  additional  relevant  information 
that  may  affect  its  decision;  and 

(h)  A  verbatim  record  must  be  made 
of  the  meeting  and  must  be  made 
available  to  the  practitioner  or  other 
person  promptly. 

§1004.60    PRO  determination  of  a 
violation. 

(a)  On  the  basis  of  any  additional 
information  received,  the  PRO  will 
affirm  or  modify  its  finding.  If  the  PRO 
affirms  its  findings,  it  may  suggest  in 
writing  a  method  for  correcting  the 
situation  and  a  time  period  for 
corrective  action.  This  CAP  could 
correspond  with,  or  be  a  continuation 
of,  a  prior  CAP  or  be  a  new  proposal 
based  on  additional  information 
received  by  the  PRO.  If  the  issue  has 
been  resolved  to  the  PRO'S  satisfaction, 
the  PRO  may  modify  its  initial  finding 
and  close  the  case. 

(b)  The  PRO  must  give  written  notice 
to  the  practitioner  or  other  person  of  any 
action  it  takes  as  a  result  of  tlie 
additional  information  received,  as 
specified  in  §  1004.70. 

(c)  At  least  one  member  of  the  PRO 
who  is  a  participant  in  the  finding  to 
recommend  to  Oie  OIG  that  a 
practitioner  or  other  person  be 
sanctioned  should  practice  in  a  similar 
area,  e.g.  urban  or  rural,  and  at  least  one 
member  of  the  panel  must  be  in  the 
same  specialty.  Both  requirements  could 
be  met  by  a  single  individual.  In 
addition,  no  one  at  the  PRO  who  is  a 
participant  in  such  a  finding  may  be  in 
direct  economic  competition  with,  or 
have  a  substantial  bias  against,  the 


practitioner  w  other  person  being 
recommended  for  sanction. 

§1004.70    PRO  action  on  final 
determination  of  a  violation. 

If  the  issue  is  not  resolved  to  the 
PRO'S  satisfaction  as  specified  in 
§  1004.60(a),  the  PRO  must— 

(a)  Submit  its  report  and 
recommendation  to  the  OIG; 

(b)  Send  the  affected  practitioner  or 
other  person  a  concurrent  final  notice, 
with  a  copy  of  all  the  material  that  is 
being  forwarded  to  the  OIG,  advisine 
that—  ^ 

(1)  The  PRO  recommendation  has 
been  submitted  to  the  OIG: 

(2)  The  practitioner  or  other  person 
has  30  days  from  receipt  of  this  final 
notice  to  submit  any  additional  written 
material  or  documentary  evidence  to  the 
OIG  at  its  headquarters  location.  The 
date  of  receipt  is  presumed  to  be  5  days 
after  the  date  on  the  notice,  imless  there 
is  a  reasonable  showing  to  the  contrary; 
and 

(3)  Due  to  the  120-day  statutory 
requirement  specified  in  §  1004.i00(e). 
the  period  for  submitting  additional 
information  will  not  be  extended  and 
any  material  received  by  the  OIG  after 
the  30-day  period  will  not  be 
considered;  and 

(c)  Provide  notice  to  the  State  medical 
board  or  to  other  appropriate  licensing 
boards  for  other  practitioner  types  when 
it  submits  a  report  and  recommendation 
to  the  OIG  with  respect  to  a  physician 
whom  the  board  is  responsible  for 
licensing. 

§1004.S0    PRO  rsport  to  the  OIG. 

(a)  Manner  of  reporting.  If  the 
violation(s)  identified  by  the  PRO  have 
not  be  resolved,  it  must  submit  a  report 
and  recommendation  to  the  OIG  at  the 
field  office  with  jxu-isdiction. 

(b)  Content  of  report.  The  PRO  report 
must  include  the  following 
information — 

(1)  Identification  of  the  practitioner  or 
other  person  and,  when  applicable,  the 
name  of  the  director,  administrator  or 
owner  of  the  entity  involved; 

(2)  The  type  of  health  care  services 
involved; 

(3)  A  description  of  each  failure  to 
comply  with  an  obligation,  including 
specific  dates,  places,  circumstances 
and  other  relevant  faas; 

(4)  Pertinent  docvunentary  evidence: 

(5)  Copies  of  written  correspondence, 
including  reports  of  conversations  with 
the  practitioner  or  other  person 
regarding  the  violation  and,  if 
applicable,  a  copy  of  the  verbatim 
transcript  of  the  meeting  with  the 
practitioner  or  other  person: 

(6)  The  PRO'S  determination  that  an 
obligation  xmder  section  1156(a)  of  the 
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Act  has  been  violated  and  Uiat  the 
violation  is  substantial  and  has  occurred 
in  a  substantial  number  of  cases  or  is 
gross  and  P  igrant; 

(7)  A  case-by-case  analysis  and 
evaluation  of  any  additional  information 
provided  by  the  practitioner  or  other 
person  in  response  to  the  PRO's  initial 
determination; 

(8)  A  copy  of  the  corrective  action 
plan  that  was  developed  and 
documentation  of  the  results  of  such 
plan  or  an  explanation  of  why  such  a 
corrective  action  plan  was  not 
appropriate.  Any  violations  identified 
during  the  corrective  action  plan  will  be 
used  to  support  the  PRO's 
recommendation  regarding  inability  or 
unwillingness  in  accordance  with 

§  1004  d0(c)(6]  and  not  as  a  basis  for  the 
sanction; 

(9)  The  number  of  admissions  by  the 
practitioner  or  other  person  reviewed  by 
the  PRO  during  the  period  in  which  the 
violation(s)  were  identified; 

(10)  Th°  nrofessional  qualifications  of 
the  PRO's  reviewers;  and 

(1 1)  The  PRO'S  sanction 
recommendati  on. 

(c)  PRO  recommendation.  The  PRO 
must  specify  in  its  report — 

(1 )  The  sanction  recommended; 

(2)  The  amount  of  the  monetary 
penalty  recommended,  if  applicable; 

(3)  The  period  of  exclusion 
recommended,  if  applicable; 

(4)  The  availability  of  alternative 
sources  of  services  in  the  community 
with  supporting  information; 

(5)  The  county  or  counties  in  which 
the  practitioner  or  other  person 
furnishes  services;  and 

(6)  A  recommendation  with 
supporting  docimientation  as  to  whether 
the  practitioner  or  other  person  is 
unable  or  unwilling  substantially  to 
comply  with  the  obligation  that  was 
violated  a.-  d  the  basis  for  that 
recommendation. 

§  1004.90    Basis  for  racommended 
sanction. 

The  PRO'S  specific  recommendation 
must  be  based  on  documentation 
provided  to  the  OIG  showing  its 
consideration  of— 

(a)  The  type  of  offense  involved; 

(b)  The  severity  of  the  offense; 

(c)  The  deterrent  value; 

(d)  The  practitioner's  or  other 
person's  previous  sanction  record; 

(e)  The  availability  of  alternative 
sources  of  services  in  the  community; 
and 

(f)  Any  other  factors  that  the  PRO 
considers  relevant,  such  as  the  duration 
of  the  problem. 


Subp  irt  D— OIG  Responsibiittfes 

§  1004 100   Acluiowtedgement  and  rsvlew 
of  rep  >rL 
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\cknow!edgement.  The  OIG  will 
the  PRO  of  the  date  it  received 
's  report  and  recommendation. 
leview.  The  OIG  will  review  the 
eport  and  recommendation  to 

whether — 
^e  PRO  has  followed  the 

requirements  of  part  1004; 
^  violation  has  occurred;  and 
The  practitioner  or  other  person 
d  monstrated  an  unwillingness  or 
"  ability  substantially  to  comply 
I  obligation. 
Rejection  of  the  PRO 

dation.  If  the  OIG  decides 
^sanction  is  not  warranted,  it  will 
the  PRO  that  recommended  the 

,  the  affected  practitioner  or 
person,  and  the  licensing  board 
"  by  the  PRO  of  the  sanction 
n)mendation  that  the 

is  rejected. 
Decision  to  sanction.  If  the  OIG 
that  a  violation  of  obhgations 
occurred,  it  will  determine  the 

sanction  by  considering — 
'he  recommendation  of  the  PRO; 
he  type  of  offense; 
'he  severity  of  the  offense; 
he  previous  sanction  record  of  the 
ioner  or  other  person; 
"he  availability  of  alternative 

of  services  in  the  conunvmity; 
\^ny  prior  problems  the  Medicare 
e  health  care  programs  have  had 

practitioner  or  <^er  person; 
Vhelher  the  practitioner  or  other 
is  unable  or  unwilling  to  comply 
with  the  obligations, 
whether  he,  she  or  it  entered 
a|corrective  action  plan  prior  to  the 
recommendation  and,  if  so. 
he,  she  or  it  successfully 
eted  such  corrective  action  plan; 
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(8)  Kay  other  matters  relevant  to  the 
partic  jlar  case. 

exclusion  sanction.  If  the  PRO 
subm  ts  a  recommendation  for 
uf  ion  to  the  OIG,  and  a 

is  not  made  by  the  120th 
actual  receipt  by  the  OIG.  the 
excluiion  sanction  recommended  will 
becon  e  effective  and  the  OIG  will 
provii  e  notice  in  accordance  with 
.110(f). 
I  ionetary  penalty.  If  the  PRO 

is  to  assess  a  monetary 

y,  the  120-day  provision  does  not 

and  the  OIG  will  provide  notice 

wilh§1004.110(aHe). 


§100- 
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recordmendation  i 
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§1004  110   NoUc*  of  sanction. 

(a) '  "he  OIG  must  notify  the 
practfioner  or  other  person  of  the 


adverse  determination  and  of  the 
sanction  to  be  imposed. 

(b)  The  sanction  is  effective  15  days 
&om  the  date  of  receipt  of  the  notice. 
The  date  of  receipt  is  presumed  to  be  5 
days  after  the  date  on  the  notice,  unless 
there  is  a  reasonable  showing  to  the 
contrary. 

(c)  The  notice  must  specify — (1)  The 
legal  and  factual  basis  for  the 
determination; 

(2)  The  sanction  to  be  imposed: 

(3)  The  effective  date  andU  if 
appropriate,  the  duration  of  the 
exclusion; 

(4)  The  appeal  rights  of  the 
practitioner  or  other  person; 

(5)  The  opportimity  to  provide 
alternative  notification;  and 

(6)  In  the  case  of  exclusion,  the 
earliest  date  on  which  the  OIG  will 
accept  a  request  for  reinstatement. 

(d)  Patient  notification:  (l)(i)  The  OIG 
will  provide  a  sanctioned  practitioner  or 
other  person  an  opportunity  to  elect  to 
inform  each  of  their  patients  of  the 
sanction  action.  In  order  to  elect  this 
option,  the  sanctioned  practitioner  or 
other  person  must,  within  30  calendar 
days  from  receipt  of  the  OIG  notice, 
inform  both  new  and  existing  patients 
through  written  notification — ^based  on  a 
suggested  (non-mandatory)  model 
provided  to  the  sanctioned  individual 
by  the  OIG — of  the  sanction  and.  in  the 
case  of  an  exclusion,  its  effective  date 
and  duration.  In  addition,  the 
practitioner  or  other  person  must  noUfy 
all  new  patients  orally  at  the  time  such 
prospective  patients  set  an  appointment 
for  the  provision  of  services.  If  the 
sanctioned  party  is  a  hospital,  it  must 
notify  all  physicians  having  privileges  at 
the  hospital,  and  must  post  a  notice  in 
its  emergency  room,  business  office  and 
in  all  affiliated  entities  regarding  the 
exclusion.  The  date  of  receipt  is 
presumed  to  be  5  days  after  the  date  of 
the  notice,  unless  there  is  a  reasonable 
showing  to  the  contrary.  Within  this 
time  period,  the  practitioner  or  other 
person  must  also  sign  and  return  the 
certification  that  the  OIG  will  provide 
with  the  notice. 

(ii)  The  certification  will  provide  that 
the  practitioner  or  other  person — 

(A)  Has  informed  each  of  his.  her  or 
its  patients  in  writing  that  the 
practitioner  or  other  person  has  been 
sanctioned,  or  if  a  hospital,  has 
informed  all  physicians  having 
privileges  at  the  hospital  that  it  has  been 
sanctioned; 

(B)  If  excluded  from  Federal 
programs,  has  informed  his,  her  or  its 
existing  patients  in  writing  that  the 
programs  will  not  pay  for  items  and 
services  furnished  or  ordered  (or  at  the 
medical  direction  or  on  the  prescription 
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of  an  excluded  physician)  by  the 
practitioner  or  other  person  until  they 
are  reinstated,  or  if  a  hospital,  has 
provided  this  information  to  all 
physicians  having  privileges  at  that 
hospital; 

(C)  If  excluded  from  Federal 
programs,  will  provide  new  patients — or 
if  a  hospital,  physicians  requesting 
privileges  at  that  hospital— oral 
information  of  both  the  sanction  and 
that  the  programs  will  not  pay  for 
services  provided  prior  to  furnishing  or 
ordering  (or  in  the  case  of  an  excluded 
physician,  medically  directing  or 
prescribing)  services,  and  written 
notification  at  the  time  of  the  provision 
of  services; 

(D)  If  excluded  from  Federal  programs 
and  is  an  entity  such  as  a  hospital,  will 
post  a  notice  in  its  emergency  room, 
business  office  and  in  all  affiliated 
entities  that  the  programs  will  not  pay 
for  services  provided  prior  to  furnishing 
or  ordering  services;  and 

(E)  Certifies  to  the  truthfulness  and 
accuracy  of  the  notification  and  the 
statements  in  the  certification. 

(2)  If  the  sanctioned  practitioner  or 
other  person  does  not  inform  his  or  her 
patients  and  does  not  return  the 
required  certification  within  the  30-day 
period,  or  if  the  sanctioned  practitioner 
or  other  person  returns  the  certification 
within  the  30-day  period  but  the  OIG 
obtains  reliable  evidence  that  such 
person  nevertheless  has  not  adequately 
informed  new  and  existing  patients  of 
the  sanction,  the  OIG  will  see  that  the 
public  is  notified  directly  of  the  identity 
of  the  sanctioned  practitioner  or  other 
person,  the  obligation  that  has  been 
violated,  and  the  effective  date  and 
duration  of  any  exclusion. 

(3)  If  the  sanctioned  practitioner  or 
other  person  is  entitled  to  a  preliminary 
hearing  in  accordance  with 

§  1004.140(a)  and  requests  such  a 
preliminary  hearing,  he.  she  or  it  would 
have  30  days,  from  the  date  of  receipt 
of  the  administrative  law  judge's  (ALJ's) 
decision  that  he,  she  or  it  poses  a  risk 
to  program  beneficiaries,  to  provide 
certification  to  the  OIG  in  accordance 
with  §  1004.110(d)(1).  The  date  of 
receipt  is  presumed  to  be  5  days  after 
the  date  of  the  ALJ's  decision,  imless 
there  is  a  reasonable  showing  to  the 
contrary. 

(e)  Notice  of  the  sanction  is  also 
provided  to  the  following  entities  as 
appropriate — 

(1)  The  PRO  that  originated  the 
sanction  report; 

(2)  PROs  in  adjacent  areas; 

(3)  State  Medicaid  fr.iud  control  units 
and  State  licensing  and  accreditation 
bodies; 


(4)  Appropriate  program  contractors 
and  State  agencies; 

(5)  Hospitals,  including  the  hospital 
where  the  sanctioned  individuars  case 
originated  and  where  the  individual 
currently  has  privileges,  if  known; 
skilled  nursing  facilities,  home  health 
agencies,  and  health  maintenance 
organizations  and  Federally-funded 
community  health  centers  where  the 
practitioner  or  other  person  works; 

(6)  Medical  societies  and  other 
professional  organizations;  and 

(7)  Medicare  carriers  and  fiscal 
intermediaries,  health  care  prepayment 
plans  and  other  affected  agencies  and 
organizations. 

(f)  If  an  exclusion  sanction  is  not 
effected  because  a  decision  was  not 
made  within  120  days  after  receipt  of 
the  PRO  recommendation,  notification 
is  as  follows — 

(1)  The  OIG  notifies  the  practitioner 
or  other  person  that  the  exclusion  is 
effective  20  days  bom  the  date  of  the 
notice; 

(2)  Notice  of  the  sanction  is  also 
provided  as  specified  in  paragraph  (e)  of 
this  section;  and 

(3)  As  soon  as  possible  after  the  120th 
day,  the  OIG  will  issue  a  notice  to  the 
practitioner  or  other  person  aiBrming 
the  PRO  recommendation  or  modifying 
the  recommendation  based  on  the  OIG's 
review  of  the  case. 

Subpart  E— Effect  and  Duration  of 
Exclusion 

{ 1004.120    Effect  of  an  axciusion  on 
program  payments  and  services. 

The  effect  of  an  exclusion  is  set  forth 
in  §  1001.1901  of  this  chapter. 

§  1004.1 30    Reinstatement  after  exclusion. 

A  practitioner  or  other  person  who 
has  been  excluded  in  accordance  with 
this  part  may  apply  for  reinstatement  at 
the  end  of  the  period  of  exclusion.  The 
OIG  will  consider  any  request  for 
reinstatement  in  accordance  with 
provisions  of  §§  1001.3001  through 
1001.3005  of  this  chapter. 

Subpart  F— Appeals 

§1004.140    Appeal  rights. 

(a)  Right  to  preliminary  hearing.  (l)(i) 
A  practitioner  or  other  person  excluded 
from  participation  in  Medicare  and  any 
State  health  care  programs  under 
section  1156  of  the  Act  may  request  a 
preliminar>'  hearing  if  the  location 
where  services  are  rendered  to  over  50 
percent  of  the  practitioners's  or  other 
person's  patients  at  the  time  of  the 
exclusion  notice  is  in  a  rural  HPSA  or 
in  a  county  with  a  population  of  less 
than  70.000. 


(ii)  Unless  the  practitioner's  or  other 
person's  practice  meets  the  definition 
for  psychiatric  professional,  vision  care 
professional,  dental  professional, 
podiatric  professional  or  pharmacy 
professional,  the  HPSA  used  by  the  OIG 
for  determination  of  entitlement  to  a 
preliminary  hearing  will  be  the  HPSA 
list  for  primary  medical  care 
professional. 

(iii)  Information  on  the  population 
size  of  a  county  in  order  to  determine 
entitlement  to  a  preliminary  hearing 
will  be  obtained  by  the  OIG  from  the 
responsible  officials  of  that  county. 

(2)(i)  A  request  for  a  preliqiinary 
hearing  must  be  made  in  writing  and 
received  by  the  Departmental  Appeals 
Board  (DAB)  no  later  than  the  15th  day 
after  the  notice  of  exclusion  is  received 
by  a  practitioner  or  other  person.  The 
date  of  receipt  of  the  notice  of  exclusion 
by  the  practitioner  or  other  person  is 
presumed  to  be  5  days  after  the  date 
appearing  on  the  notice,  unless  there  is 
a  reasonable  showing  to  the  contrary. 

(ii)  A  request  for  a  preliminary 
hearing  will  stay  the  effective  date  of  the 
exclusion  pending  a  decision  of  the  ALJ 
at  the  preliminary  hearing,  and  all  the 
parties  informed  by  the  OIG  of  the 
exclusion  will  be  notified  of  the  stay. 

(iii)  A  request  for  a  preliminary 
hearing  received  after  the  15-day  period 
has  expired  will  be  treated  as  a  request 
for  a  hearing  before  an  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(iv)  If  the  practitioner  or  other  person 
exercises  his,  her  or  its  right  to  a 
preUminary  hearing,  such  a  hearing 
must  be  held  by  the  ALJ  in  accordance 
with  paragraph  (a)(3)(i)  of  this  section 
unless  the  OIG  waives  it  in  accordance 
with  paragraph  (a)(6)(i)  of  this  section. 

(v)  The  ALJ  cannot  consolidate  the 
preliminary  hearing  with  a  full  hearing 
without  the  approval  of  all  parties  to  the 
hearing. 

(3)(i)  The  preliminary  hearing  will  be 
conducted  by  an  ALJ  of  the  DAB  in  a 
city  that  the  ALJ  deems  equitable  to  all 
parties.  The  ALJ  will  conduct  the 
preliminary  hearing  and  render  a 
decision  no  later  than  45  days  after 
receipt  of  the  request  for  such  a  hearing 
by  the  DAB.  Date  of  receipt  by  the  DAB 
is  presumed  to  be  5  days  after  ithe  date 
on  the  request  for  a  preliminary  hearing, 
unless  there  is  a  reasonable  showing  to 
the  contrary.  A  reasonable  extension  to 
the  45-day  period  of  up  to  15  days  may 
be  requested  by  any  party  to  the 
preliminary  hearing  and  such  a  request 
may  be  granted  upon  concurrence  by  all 
parties  to  the  preliminary  hearing.  Such 
request  must  be  received  no  later  than 
15  days  prior  to  the  scheduled  date  of 
the  preliminary  hearing. 
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(ii)  The  only  issue  to  be  heard  and 
decided  on  at  the  preliminary  hearing  is 
whether  the  practitioners's  or  other 
person's  continued  participation  in  the 
Medicare  and  State  health  care 
programs  duriog  the  appeal  of  the 
exclusion  before  an  ALJ  would  place 
program  beneficiaries  at  serious  risk. 

(iii)  In  the  interest  of  time,  the  ALJ 
may  issue  an  oral  decision  to  be 
followed  by  a  written  decision. 

(iv)  In  those  cases  where  the  ALJ  has 
stayed  an  exclusion  after  a  preliminary 
hearing,  a  full  hearing  must  be  held  and 
a  decision  rendered  by  the  ALJ  within 
6  months.  If.  for  any  reason,  the  request 
for  a  full  hearing  before  the  ALJ  is 
withdrawn  or  dismissed,  the  exclusion 
for  the  penod  that  has  not  been  served 
will  be  effi.-tive  5  days  after  the  notice 
of  the  withdrawal  or  dismissal  is 
r'Hieived  in  the  OIG  headquarters. 

(4)  The  preliminary  hearing  decision 
is  not  appealable  or  subject  to  further 
administrative  or  judicial  review. 

(5)  A  practitioner  or  other  person 
foimd  at  the  preliminary  hearing  not  to 
place  program  beneficiaries  at  serious 
risk,  but  later  determined  to  have  been 
properly  excluded  from  program 
participation  after  a  full  hearing  before 
an  ALJ,  is  not  entitled  to  have  the 
exclusion  stayed  further  during  an 
appeal  to  the  DAB.  Exclusions  in  such 
instances  will  be  effective  5  days  after 
receipt  of  the  ALJ  decision  in  the  OIG 
headquarters. 

(6)(i)  After  notice  of  a  timely  request 
for  a  preliminary  hearing,  the  OIG  may 
determine  that  the  practitioner's  or 
other  person's  continued  program 
participation  during  the  appeal  before 
the  ALJ  will  not  program  beneficiaries  at 
serious  risk  and  waive  the  preliminary 
hearing.  Under  these  circumstances.  th& 
exclusion  will  be  stayed  pending  the 
decision  of  the  ALJ  aifter  a  fiill  hearing. 
The  hearing  must  be  held,  and  a 
decision  reached,  within  6  months. 

(ii)  If  the  OIG  decides  to  waive  the 
preliminary  hearing,  the  request  for  the 
preliminary  hearing  will  be  considered 
a  request  for  a  hearing  before  the  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Right  to  administrative  review.  (1) 
A  practitioner  of  other  person 
dissatisfied  with  an  OIG  determination, 
or  an  exclusion  that  results  from  a 
determination  not  being  made  within 
120  days,  is  entitled  to  appeal  such 
sanction  in  accordance  with  part  1005 
of  this  chapter. 

(2)  Due  to  the  120-day  statutory 
requiremeiA  specified  in  §  1004.100(e), 
the  following  limitations  apply — 

(i)  The  period  of  time  for  suomitting 
additional  information  will  not  be 
extended. 


No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


(il)  Any  material  received  by  the  HHS 
aftei  the  30-day  period  allowed  will  not 
be  c  )nsidered  by  the  ALJ  or  the  DAB. 

(3  The  OIG's  determination  continues 
in  e  feet  unless  reversed  by  a  hearing. 

(c  Rights  to  judicial  review.  Any 
pra(  titioner  or  other  person  dissatisfied 
witl  a  final  decision  of  the  Secretary 
ma)  file  a  civil  action  in  accordance 
witl  the  provisions  of  section  205(g)  of 
the  Vet. 

Di  led:  October  18. 1993. 
Brya  a  B.  Mitchell, 

Prin  ipal  Deputy  Inspector  Genera]. 

A]  proved:  December  2, 1993. 
Don  la  E.  Shalala, 
Sect  itary. 
IFR  )oa  94-4321  Filed  2-25-94;  8:45  ami 
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FEt  ERAL  COMMUNICATIONS 
COI IMISSION 

47<FRPart73 

PMM  Docket  No.  93-315;  Rfyi-83201 

Rac  o  Broadcasting  Services; 
Hur  tsville.  MO 


:  Federal  Communications 
ssion. 

ACTION:  Proposed  rule;  dismissal. 


AGE  ICY 

Con  mission 


SUKAaaRY:  This  document  dismisses  a 
Not  ce  of  Proposed  Rule  Making  issued 
in  r  sponse  to  a  request  filed  by 
Con  temporary  Broadcasting,  Inc.  for  the 
subi  titution  of  Qiannel  278C1  for 
Channel  278C2  at  Huntsville,  Missouri. 
Seefeg  FR  1366.  January  10. 1994. 
Con  temporary  Broadcasting.  Inc. 
reqi  ested  dismissal  of  the  rule  making 
as  il  has  filed  an  application  for  Chanli^ 
278  ]1  at  Huntsville,  Missouri,  under 
the  me-step  process.  With  this  action, 
this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Kat  ileen  Scheuerle,  Mass  Media 
Bur  lau,  (202)  634-€530. 

SUP  'LEMENTARY  INFORMATION:  This  is  a 
sun  mary  of  the  Conmiission's  Report 
and  Order,  MM  Docket  No.  93-315, 
ado  )ted  January  24. 1994.  and  released 
Feb  nary  9. 1994.  The  full  text  of  this 
Con  mission  decision  is  available  for 
insj  ection  and  copying  during  normal 
bus  ness  hours  in  the  Conmiission's 
Refi  rence  Center  (room  239).  1919  M 
Stre  Bt,  NW..  Washington.  DC  The 
con  plete  text  of  this  decision  may  also 
be  f  urchased  from  the  Commission's 
cop !  contractors,  International 
Traj  iscription  Services,  Inc..  2100  M 
Stre  Bt.  NW..  suite  140.  Washington.  DC 
20017,(202)857-3800. 


List  of  Sob)eciB  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Communications  Commission 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-4460  Filed  2-2S-94:  8:45  aro| 
ULUNO  CODE  8712-01-11 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  659 
[Docket  No.  92-0] 
RIN  2132-AA39 

Rail  Fixed  Guideway  Systems;  State 
Safety  Oversight 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACTION:  Proposed  rule;  notice  of  hearing; 
extension  of  the  comment  period. 

SUMMARY:  On  December  6. 1993.  the 
Federal  Transit  Administration  (FT A) 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  for  its  Rail  Fixed  Guideway 
Systems  State  Safety  Oversight  program. 
FTA  has  decided  to  hold  a  public 
hearing  in  conjunction  with  an 
Ajnerican  Public  Transit  Association 
meeting  which  occura  after  the  close  of 
the  comment  period  annoimced  in  the 
NPRM.  This  document  accordingly 
reopens  the  comment  period  and 
annoimces  the  public  hearing. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  March  22, 1994. 
The  public  hearing  will  be  held  at  8  a.m. 
(EST)  on  March  8. 1994.  For  further 
information  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble. 
ADDRESSES:  Comments  on  the  NPRM 
should  be  sent,  in  duplicate,  to  E)ocket 
No.  92-D,  Docket  Clerk,  room  9316. 
Office  of  the  Chief  Coimsel,  Federal 
Transit  Administration.  400  7th  Street. 
SW.,  Washington.  DC  20590.  Those 
wishing  the  agency  to  acknowledge 
receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard  with  their  comments.  All 
comments  will  be  available  for  review 
by  the  public  at  this  address  from  9  a.m. 
to  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  public 
hearing  will  be  held  at  8:00  a.m.  (EST) 
on  March  8. 1994  at  the  J.  W.  Marriott 
Hotel,  1331  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20004.  For  further 
information  see  the  SUPP1.EMENTARY 
INFORMATION  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Franz  Gimmler.  Deputy 
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Associate  Administrator  for  Safety,  or 
Roy  Field.  Transit  Safety  Specialist, 
both  of  the  Office  of  Safety  and  Security. 
Federal  Transit  Administration,  (202) 
366-2896  (telephone)  or  (202)  366-3765 
(fax).  For  legal  issues:  Nancy  Zaczek  or 
Daniel  Duff,  Office  of  the  Chief  Counsel, 
Federal  Transit  Administration,  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

FTA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  December  9, 1993,  at  58  FR 
64856,  concerning  the  creation  of  a  State 
oversight  agency  that  would  develop 
certain  procedures  for  overseeing  tt^ 
safety  of  rail  fixed  guideway  systems. 
FTA  has  determined  that  a  public 
hearing  would  help  in  the  develojHnrait 
of  the  final  rule.  FTA  accordingly  will 
hold  the  hearing  in  conjunction  with  a 
conference  sponsored  by  the  American 
Public  Transit  Association  (APTA), 
which  will  be  attended  by  State  and 
local  transit  representatives.  The 
hearing  will  he  held  on  March  8, 1994. 
Because  of  this  action,  FTA  is  extending 
the  comment  period. 

Information  on  the  PubKc  Hearing 

The  hearing  will  be  held  on  March  8, 
1994,  in  the  Grand  Ballroom — Salon  D 
at  the  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  It  will  begin  at  8  a.m.  (EST). 

Those  interested  in  providing 
comments  on  the  NPRM  may  respond  in 
vkrriting  to  the  docket  or  participate  in 


the  public  hearings  and  are  encouraged 
to  do  both. 

FTA  has  established  the  following 
procedures  to  facilitate  the  hearings. 
Those  wishing  to  participate  in  the 
public  hearings  should  contact  either 
Mr.  Franz  Gimmlei  or  Mr.  Roy  Field  by 
telephone  at  (202)  366-2896,  by  fax  at 
(202)  366-3765.  or  in  writing  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  at  least  three  business 
days  before  the  hearing  is  to  be  held  or 
register  with  the  FTA  on  the  day  of  the 
hearing.  Those  contacting  FTA  at  least 
three  business  days  before  the  hearing  is 
scheduled  may  request  a  particular  time 
to  testify.  FTA  will  try  to  accommodate 
those  requests. 

For  those  who  have  not  contacted 
FTA  at  least  three  business  da3rs  in 
advance,,  a  registration  desk  will  be 
available  at  the  hearing  site  on  the  day 
of  the  hearing.  Individuals  may  register 
begiiming  on*  hour  before  the  hearing  is 
scheduled  to  start.  The  registration  desk 
will  remain  open  until  the  hearing 
begins,  after  which  FTA  staff  will  try  to 
accommodate  late  registrants.  Time 
permitting,  individuals  will  testify  in 
the  order  in  which  they  have  registered. 

Those  who  request  to  testify  may  be 
given  ten  minutes  to  make  a  statement 
or  present  other  relevant  documents 
which  will  be  included  in  the  docket 
FTA  encourages  those  individuals  to 
submit  a  written  statement  which  will 
also  be  included  in  the  docket. 

Those  individuals  in  need  of  an  oral 
interpreter  should  inform  Mr.  Gimmler 
or  Mr.  Field  of  that  need  also  at  least 


three  business  days  befoce  the  hearing  is 
to  be  held.  Unless  requested  three 
business  days  before  the  hearing,  an  oral 
interpreter  will  not  be  provided. 

A  hearing  officer  will  preside  over  the 
hearing.  The  hearing  officer  may  make 
a  statement  to  clarify  issues  or  focilitate 
discussion  during  the  hearing .  Any 
statements  the  hearing  officer  makes 
during  a  hearing  are  not  intended  to  be 
and  should  not  be  construed  as  a 
position  of  tiie  FTA  with  respect  to  the 
NPRM  or  any  future  rulemaking. 

The  hearing  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearing  will  be  included  in  the  official 
rulemalung  Docket  92-D  and  be 
available  for  inspection.  Any  individual 
interested  in  a  copy  of  the  transcript  of 
a  hearing  may  contact  the  court  reporter 
directly. 

The  hearing  is  designed  to  solicit 
public  views  and  information  on  the 
NPRM.  Therefore,  the  hearing  will  he 
conducted  in  an  informal  and 
nonadversarial  manner.  However,  the 
hearing  officer  may  ask  questions  in 
order  to  clarify  statements  made  at  the 
hearing.  To  facilitate  comment  and  get 
a  broad  cross-section  of  views,  the  FTA 
may  ask  some  of  those  who  register  in 
advance  to  participate  on  a  panel  during 
the  hearing. 

Issued  on:  February  23. 1994. 
Gordon  J.  Linton, 
Administrator. 

IFR  Doc.  94-4495  Filed  2-25-94:  8:45  am] 
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This  sectwn  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

South  Manti  Timber  Salvage;  Manti-La 
Sal  National  Forest,  Sanpete  and 
Sevier  Counties,  UT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  envirormiental 
impacts  of  proposed  actions  to  salvage 
harvest  timber  and  improve 
productivity  of  stands  of  trees  in 
portions  of  the  Muddy  Creek , 
Twelvemile  Creek,  Sixmile  Creek,  and 
Ferron  Creek  Drainages.  The  project  is 
located  approximately  10  air  miles 
southeast  of  Manti,  Utah. 

The  entire  proposal  area  involves 
some  30,000  acres  of  which 
approximately  10,000  acres  is  forested 
with  an  Engelmann  spruce  cover  type. 
A  bark  beetle  epidemic  has  affected  the 
major  portion  of  this  type,  the  need  for 
the  proposal  is  established  by  the 
silvicultural  condition  of  the  affected 
timber  stands  and  forest  goals  as 
outlined  in  the  Manti-La  Sal  National 
Forest  Land  and  Resource  Management 
Plan. 

Six  areas  that  were  inventoried  as 
roadless  as  part  of  the  RARE  11 
evaluation  are  adjacent  to  and  in  some 
cases  overlap  the  proposal.  These  areas 
were  released  back  to  full  Multiple  Use 
management  by  the  Utah  Wilderness 
Act  and  were  evaluated  for  a  variety  of 
designations  in  the  Forest's  analysis 
during  the  Forest  Land  and  Resource 
Plan  process  which  was  completed  in 
1986.  The  current  analysis  will 
document  effects  that  would 
substantially  alter  the  undeveloped 
character  of  these  areas. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 


t  lis  Notice  should  be  received  on  or 
\  efore  March  30. 1994. 

i  ODRESSES:  Send  written  comments  to 
I  lanti-La  Sal  National  Forest,  599  West 
1  rice  River  Drive,  Price,  Utah  84501. 
f  OR  FURTHER  INFORMATION  CONTACT: 
( [uestions  concerning  the  proposed 
i  ction  and  EIS  should  be  addressed  to 
i  jthur  J.  Vasten  Jr..  Project  Timber  Staff, 
I  fanti-La  Sal  National  Forest,  phone 
( JOl)  637-2817. 

i  UPPLEMENTARY  INFORMATION:  This  EIS 
\  fill  tier  to  the  final  EIS  for  the  Manti- 
I  a  Sal  National  Forest  Land  and 
I  esource  Management  Plan  (Forest 
I  Ian).  The  Manti-La  Sal  Forest  Plan 
]  rovides  the  overall  guidance  (Goals, 
( Ibjectives,  Standards,  and  Management 
i  irea  Direction)  to  achieve  the  Desired 

Juture  Condition  for  the  area  being 
tialyzed,  and  contains  specific 
I  lanagement  area  prescriptions  for  the 
« ntire  Forest. 

A  National  forest  Management  Act 
i  jialysis  for  this  proposal  was 
c  ompleted  in  1993.  As  a  result  of  that 
i  nalysis  and  additional  scoping  the 
I  !anti-La  Sal  concluded  the  proposal 
I  lay  have  a  significant  effect  on  the 
1 3adless  character  of  some  of  the 
s  arrounding  areas,  and  because  of  the 
s  ^ope  of  the  project  size  it  was  decided 
t  J  prepare  this  EIS.  The  previous 
s  coping  and  analysis  also  identified  the 
i  )llowing  potential  issues  related  to  the 
]  roposed  action: 

What  will  be  the  effects  of  the 
I  roposal  on  the  habitats,  behavior,  and 
1  jcal  population  of  certain  wildlife 
s  jecies? 

What  effect  will  the  proposed 
i  ctivities  have  on  the  access,  quality, 
i  nd  safety  of  the  recreational 
( pportunities  of  the  area? 

How  will  the  proposal  alter  the 
J  resent  visual  quality? 

What  will  be  tJie  effects  of  the 
I  roposal  on  cultural  resources? 

How  will  potential  build  up  of  dead, 
{  own,  woody,  ground  fuels  be  effected 
t  y  the  proposal? 

How  will  the  proposal  contribute  to  a 
1  ealthy,  productive  forest  that  will 
( conomically  provide  timber  for  the 
I  larket  place  on  a  sustainable  basis  for 
t  le  present  and  the  future? 

What  effect  will  the  proposal  have  on 
t  le  transportation  systems  presently 
s  srving  the  area? 

What  will  be  the  impacts  on  wetlands, 
i  nd  riparian  areas? 


What  will  the  impacts  be  on  the  water 
quality  and  chemistry? 

What  will  be  the  economics  of  the 
proposed  action? 

How  will  the  proposal  affect  the 
roadless  character  of  certain  areas? 

How  will  the  local  economies  be 
affected  by  the  proposal? 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  aHiected  by 
the  proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  Preparation  of  the  EIS  will 
include  the  following  steps: 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor  importance 
or  those  that  have  been  covered  by 
previous  and  relevant  environmental 
analysis. 

4.  Select  issues  to  be  analyzed  in  depth. 

5.  Identify  reasonable  alternatives  to  the 
proposed  action. 

6.  Describe  the  affected  environment.* 

7.  Identify  the  potential  environmental 
effects  of  the  alternatives. 

Steps  2,  3,  and  4  will  be  completed 
through  the  scoping  process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  of  these  will  be  the  "No 
Action"  alternative.  Other  alternatives 
will  consider  various  methods,  levels 
and  locations  of  harvest,  regeneration, 
and  related  road  development/ 
improvement  in  response  to  issues,  and 
non-timber  objectives. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  afiiected.  ' 

Step  7  will  analyze  the  environmental 
efiiects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outlined  in  the  Forest  Plan. 
The  direct,  indirect,  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
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each  alternative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
covered  for  this  analysis  will  be  from 
the  southern  Forest  boundary  along 
White  Mountain  north  along  Skyline 
Drive  to  the  Ferron  and  Sixmile 
drainages. 

The  proposed  management  activities 
would  be  administered  by  the  Sanpete 
and  Ferron  Ranger  Districts  of  the 
Manti-La  Sal  National  Forest  in  Sanpete 
and  Sevier  Counties,  Utah. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are. 
(1)  during  the  scoping  process,  the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register,  and  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  June,  1994.  At  this  time  the 
EPA  will  publish  an  availability  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  {)eriod  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  "To  be  the 
most  helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
pro\isions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vennorrt  Y'ankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  ofAngoon  v. 
Model.  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 


at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  HS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  fonnulated 
and  discussed  in  the  statement 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  40  CFR 
1503.3,  in  addressing  these  points.) 

The  final  EIS  is  expected  to  be 
released  September  16, 1994. 

The  Forest  Supervisor  for  the  Manti- 
La  Sal  National  Forest,  who  is  the 
responsible  official  for  the  EIS,  wiH  then 
make  a  decision  regarding  this  proposal, 
after  considering  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  Final 
Environmental  Impact  Statement,  and 
applicable  laws,  regulations,  and 
policies.  The  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decisions. 

Dated:  February  17. 1994. 

George  A.  Morris, 

Forest  Supenisor,  Manti-La  Sal  National 
Potest. 

|FR  Doc.  94-4420  Filed  2-25-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-428-801,  A-475-801,  A-588- 
804,  A-65»-«01,  A-401-M1  A-640-601,  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  Sweden,  Thailand, 
and  the  United  Kingdom;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 

ernnnanon  or  Auiiiiiiisuauve 
Reviews,  and  NotfM  of  Intent  To 
nevoice  vroers  (in  rarii 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews,  partial  termination  of 
administrative  reviews,  and  notice  of 
intent  to  revoke  order  (in  jjart). 


SUMMARY:  In  response  to  requests  from^ 
interested  parties,  the  Department  of 
Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  fhjm  France, 
Germany,  Italy,  Japan.  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  are 
ball  bearings,  cylindrical  roller  bearings, 
and  spherical  plain  bearings.  The 
reviews  cover  38  manufacturers/ 
exporters  and  the  period  May  1. 1992; 
through  April  30, 1993  (the  POR). 
Although  we  initiated  reviews  for  nine 
other  manufacturers/exporters,  we  are 
terminating  the  reviews  because  the 
requests  for  these  reviews  were 
withdrawn  in  a  timely  manner.  As  a 
result  of  these  reviews,  the  Department 
has  preliminarily  determined  the 
weighted-average  dumping  margins  for 
the  reviewed  firms  to  range  from  0.37 
percent  to  132.25  percent  for  BBs.  fitim 
zero  to  51.82  percent  for  CRBs.  and  from 
zero  to  92.00  percent  for  SPBs. 

We  invite  interested  parties  to 
comment  on  these  preUminary  results. 

EFFECTIVE  DATE:  February  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  at  the 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Telephone: 
(202) 482-4733. 

Fmnce 

Jacqueline  Arrowsmith  (SNR),  Kris 
Campbell  (SNFA),  Joseph  Hanley 
(SKF,  Rollix  Defontaine),  David  Levy 
(Hoesch  Rothe  Erde),  Philip  Marchal 
(Franke  &  Heydrich),  or  Michael  RilL 

Germany 

Kris  Campbell  (FAG),  Joseph  Hanley 
(Rollix  Defontaine),  David  Levy  (NTN 
Kugeilagerfabrik.  INA.  Hoesch  Rothe 
Erde).  Philip  Marchal  (SKF,  Franke  k 
Heydrich).  Charles  Riggle  (Fichtel  & 
Sachs.  GMN).  or  Michael  Rill. 

Italy 

Charles  Riggle  (Meter),  Joseph  Hanley 
(SKF.  FAG),  or  Michael  Rill. 

Japan 

Carlo  Cavagna  (Honda,  Nachi),  William 
Czajkowski  (Takeshita),  Michael 
Diminich  (NSK),  J.  David  Dirstine 
(Koyo),  Joseph  Faigo  (Nankai  Seiko). 
Dairid  Uvy  (NTN).  Michael  Panfeld 
(IKS.  NPBS).  or  Richard  Rimlinger. 
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Singapore 

Joanna  Schlesinger  (NNfB/Pelmec),  or 
Richard  Rimlinger. 

Sweden 

Philip  Maichal  (SKF).  or  Michael  Rill. 

Thailand 

Joanna  Schlesinger  (NMB/Pelmec),  or 
Richard  Rimlinger. 

United  Kingdom 

Jacqueline  Arrowsmith  (RHP/NSK).  Kris 
Campbell  (Barden/FAG),  or  Michael 
Rill. 


SUI  >PLEMENTARY  INFORMATION: 
Ba:kground  ^ 

( )n  May  15, 1989,  the  Department  of 
Co  nmerce  (the  E)epartment)  published 
in  he  Federal  Register  (54  FR  20909) 
the  antidimiping  duty  orders  on  ball 
bei  rings  (BBs),  cylindrical  roller 
bei  rings  (CRBs)  and  spherical  plain 
bei  rings  (SPBs)  and  parts  thereof  from 
Fn  nee,  Germany,  Italy,  Japan, 
Sii  gapore,  Sweden,  Thailand  and  the 
Ur  ited  Kingdom. 

I  peciHcally,  these  orders  cover  BBs, 
CB  3s,  and  SPBs  from  France,  Germany, 


and  Japan;  BBs  and  CRBs  from  Italy, 
Sweden,  and  the  U.K.;  and  BBs  from 
Singapore  and  Thailand.  On  Jime  28, 
1993,  in  accordance  with  19  CFR 
353.22(c)(1993),  we  initiated 
administrative  reviews  of  those  orders 
for  the  period  May  1, 1992,  through 
April  30, 1993  (58  FR  34563).  The 
Department  is  now  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act).  These 
reviews  cover  the  following  firms  and 
classes  or  kinds  of  merchandise: 


4aiTieof  firm 


Class  or  kind 


France 


Franke  &  Heydrich  KG 

Hoesch  Rottie  Erde  AG 

RdHx  Defontaine,  S.A , 

SKF  Compagnie  d'Applicatiorts  Mecaniques,  S.A.  (Sf(F) 
SNFA 


SNR  Roulements  (SNR) 


BBs 

BBs 

BBs 

BBS,  CRBs,  SPBs 

BBs,  CRBs 

BBS,  CRBs 


Germany 


FAG  Kugelfisct)er  Georg  Schaefer  KGaA  (FAG)  ... 

Ftehtel  &  Sachs  AG 

Franke  &  Heydrich  KG „ .-... 

Georg  Mueller  Numtierg,  AG  (GMN) 

Hoesch  Rothe  Erde  AG 

INA  Walzlager  Schaeffler  KG  (INA) 

NTN  Kugellagerfat>rik  (Deutschland)  GmbH  (NTN) 

Rollix  Defontaine,  S.A 

SKFGnibH „ 


BBs,  CRBs,  SPBs 

BBS 

BBs 

BBs 

BBs 

BBs,  CRBs 

BBs. 

BBs 

BBs,  CRBs.  SPBs 


Italy 


FAG  Italia  S.pJV  

Meter,  S.p> 

SKF  Industrie  S.p.A 


BBs,  CRBs 
BBs,  CRBs 
BBs,  CRBs 


Japan 


General  Bearing  Corp „ 

Honda  Motor  Co.,  Ltd  

Izumoto  Seiko  Co.,  Ltd 

Koyo  Seiko  Co 

Nachi-FujikosN  Corp 

Nankai  Seiko  Co _ 

Nippon  Pilk)w  Bkxk  Sales  Company.  Ltd.  (NPBS)  .. 

NSKLfd 

NTN  Corp  .... _ 

Takeshita  Seiko  Co.,  Ltd „ 


BBs.  CRBs.  SPBs 

BBS,  CRBs,  SPBs 

BBs 

BBS.  CRBs.  SPBs 

BBs.  CRBs 

BBs 

BBS 

BBs.  CRBs.  SPBs 

BBs.  CRBs.  SPBs 

BBs 


SIngapora 


NMB  Singapore  LtdiPelmec  Ind.  (Pte.)  Ltd.  (NMB/P^lmec) 


SKF  Sverige 


BBs 


Sweden 


BBS.  CRBs 


Thailand 


NMB  Thai  LtdTPelmec  Thai  Ltd.  (NMB/Pelmec) 


BBs 
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Name  of  firm 


Class  or  kind 


United  Kingdom 


Barden  Corp.  (U.K.)  LtdVFAG  (U.K.)  Ltd.  (Barden/FAG) 
RHP  Bearings/NSK  Bearings  Europe,  Ltd.  (RHP/NSK)  .. 


BBs.  CRBs 
BBs.  CRBs 


Subsequent  to  the  publication  of  our 
initiation  notice,  we  received  timely 
withdrawals  of  review  requests  for  INA 
(France),  SNECMA  (France  and  Italy). 
Asahi  Seiko  (Japan),  Fujino  Iron  Works 
(Japan),  Tottqri  Yamakei  Bearing 
Seisakusho  Qapan),  and  Revolvo  (U.K.). 
Because  there  were  no  other  requests  for 
review  of  these  companies  from  any 
other  interested  parties,  we  are 
terminating  the  reviews  with  respect  to 
these  companies,  in  accordance  with  19 
CFR  353.22(a)(5). 

On  January  13. 1994,  GMN  also 
requested  that  the  Department  allow 
GMN  to  withdraw  its  request  for  review 
and  terminate  the  review  of  the  order  on 
BBs  from  Germany  with  respect  to 
GMN.  Although  its  request  to  withdraw 
was  submitted  well  after  the  deadline 
for  doing  so,  GMN  claimed  that  the 
circumstances  of  the  firm's  bankruptcy 
rendered  it  unable  to  proceed  further 
with  the  review.  After  giving  careful 
consideration  to  GMN's  circumstances, 
we  find  that  it  would  be  inappropriate 
to  terminate  the  review.  GMN's  request 
to  terminate  the  review  was  submitted 
during  the  verification  process,  which  is 
an  advanced  stage  of  the  review  process, 
and  at  a  point  at  which  it  had  become 
clear  that  the  company  would  be  unable 
to  complete  verification  successfully. 
Furthermore,  a  domestic  interested 
party  objected  to  termination  of  the 
review  at  that  stage.  Therefore,  we  are 
not  terminating  the  review  of  GMN. 

In  addition,  we  initiated  reviews  for 
SST  Bearing  Corp.  (SST).  and  Peer 
International  (Peer)  with  respect  to 
subject  merchandise  from  Japan.  SST 
informed  us  that  it  neither  produced 
AFBs  in  Japan  nor  exported  Japanese- 
produced  bearings  to  the  United  States. 
Peer  informed  us  that  although  it  is  a 
reseller  of  Japanese-made  bearings,  all  of 
its  suppliers  had  knowledge  at  the  time 
of  sale  that  the  merchandise  was 
destined  for  the  United  States. 
Consequently.  Peer  is  not  a  reseller  as 
defined  in  19  CFR  353.2(s)  because  its 
sales  cannot  be  used  to  calculate  the 
U.S.  price.  Therefore,  we  are 
preliminarily  terminating  the  reviews 
with  respect  to  SST  and  Peer.  If  we 
obtain  any  information  that  contradicts 
these  companies'  assertions,  we  will 
complete  the  reviews  with  respect  to 
these  companies 


Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act.  we  have  preliminarily 
determined  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  certain  firms.  The 
Etepartment's  regulations  provide  that 
we  may  take  into  account  whether  a 
party  refuses  to  provide  information  in 
determining  what  is  the  best 
information  available  (19  CFR 
353.37(b)).  For  purposes  of  these 
reviews  and  in  accordance  with  past 
Commerce  practice,  we  have  used  the 
most  adverse  BIA— generally  the  highest 
rate  for  any  company  for  the  class  or 
kind  of  merchandise  from  the  same 
country  from  this  or  any  prior  segment 
of  the  proceeding,  including  the  less- 
than-fair-value  (LTFV)  investigation — 
whenever  a  company  refused  to 
cooperate  with  the  Department  or 
otherwise  significantly  impeded  the 
proceeding.  When  a  company 
substantially  cooperated  with  our 
requests  for  information,  but  failed  to 
provide  all  information  requested  in  a 
timely  manner  or  in  the  form  requested, 
we  used  as  BIA  the  higher  of  (1)  the 
highest  rate  (including  the  "all  others" 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  merchandise  from 
the  same  country  from  either  the  LTFV 
investigation  or  a  prior  administrative 
review:  or  (2)  the  highest  calculated  rate 
in  this  review  for  any  firm  for  the  class 
or  kind  of  merchandise  from  the  same 
country  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order,  58  FR  39728 
(July  26. 1993)). 

Because  Franke  &  Heydrich.  General 
Bearing  Corp..  and  SNFA  failed  to 
respond  to  the  Department's 
questionnaire,  we  have  used  the  highest 
rate  ever  found  for  each  relevant  class 
or  kind  of  merchandise  and  country  of 
origin.  Also,  because  GMN  had 
substantially  cooperated  with  our 
requests  for  information,  but  was  unable 
to  complete  verification,  we  used  as  BIA 
its  highest  previous  rate,  in  this  case  the 
rate  from  the  LTFV  investigation. 

Intent  to  Revoke 

The  following  firms  have  submitted 
requests,  in  accordance  with  19  CFR 
353.25(b),  to  revoke  the  orders  covering 
the  indicated  merchandise: 


Spherical  plain  bearings  from  France— SKF 
Ball  bearings  from  Germany— NTN 

Kugellagerfabrik  and  GMN 
Cylindrical  roller  bearings  from  Italy— SKF 
Spherical  plain  bearings  from  japan — ^NTN 

and  Honda 
Ball  bearings  from  Japan — Honda 
Cylindrical  roller  biearings  from  Japan — 

Honda 

In  accordance  with  19  CFR 
353.25(a)(2)(iii).  these  requests  were 
accompanied  by  certifications  from  the 
firms  that  they  had  not  sold  the  relevant 
class  or  kind  of  merchandise  at  less  than 
fair  value  for  a  three-year  period 
including  this  review  period,  and  will 
not  do  so  in  the  future.  Each  of  these 
firms  also  agreed  to  its  immediate 
reinstatement  in  the  relevant 
antidumping  orders,  as  long  as  it  is 
subject  to  those  orders,  if  the 
Department  concludes  under  19  CFR 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  fair  value. 

In  the  two  prior  reviews  of  these 
orders,  we  determined  that  SPBs  from 
France  sold  by  SKF.  BBs  from  Germany 
sold  by  NTN  Kugellagerfabrik  and  GMN. 
CRBs  from  Italy  sold  by  SKF.  and  BBs. 
CRBs.  and  SPBs  from  Japan  sold  by 
Honda  were  not  sold  at  less  than  fair 
value.  In  this  review,  we  preliminarily 
determine  that  these  firms,  with  the 
exception  of  NTN  Germany  and  GMN, 
have  not  sold  these  products  at  less  than 
fair  value,  which  will  satisfy  the  three- 
year  period  of  no  sales  at  less  than  fair 
value,  if  these  preliminary  findings  are 
affirmed  in  our  final  results.  Therefore, 
we  intend  to  revoke  the  orders  with 
respect  to  the  following  firms  and 
merchandise: 

Spherical  plain  bearings  from  France — SKF 
Cylindrical  roller  bearings  from  Italy — SKF 
Spherical  plain  bearings  from  )af)an — Honda 
Ball  bearings  from  Japan — Honda 
Cylindrical  roller  bearings  from  Japan — 
Honda 

With  respect  to  SPBs  from  Japan  sold 
by  NTN  and  BBs  from  Germany  sold  by 
NTN  and  GMN,  we  have  not  established 
that  there  has  been  a  three-year  period 
of  sales  at  not  less  than  fair  value.  The 
final  results  of  the  previous 
administrative  review  indicated  the 
existence  of  dumping  margins  on  NTN's 
sales  of  SPBs  from  Japan  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order. 
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58  FR  39729.  July  26, 1993).  In  addition, 
we  preliminarihy  determine  in  this 
review  that  there  are  dumping  margins 
on  NTN's  sales  of  BBs  from  Germany. 
Therefore,  we  do  not  intend  to  revoke 
the  orders  on  SF3s  from  Japan  with 
respect  to  NTN  or  on  BBs  from  Germany 
with  respect  to  NTN. 

Concerning  GMN,  as  BIA,  (see  "Best 
Information  Available"  section  above), 
we  have  preliminarily  determined  that 
dumping  margins  exist  on  GMN's  sales 
of  BBs  from  Germany  during  the  1992- 
93  review  period.  Furthermore,  on 
February  10, 1994,  the  company 
withdrew  its  request  for  revocation. 
Therefore,  we  do  not  intend  to  revoke 
the  order  on  BBs  from  Germany  with 
respect  to  GMN. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings),  and  parts 
thereof  (AFBs),  and  constitute  the 
following  "class  or  kinds"  of 
merchandise: 

1 .  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  4016.93.10,  4016.9350, 
8482.99.05,  8482.99.35.  8708.70.6060, 
8708.93.6000,  8708.99.3100, 
8708.99.4000,  8708.99.4960,  8706.5800, 
8708.99.8015,  8708.99.8080. 

2.  Cylindrical  Roller  Bearings  and 
Parts  Thereof:  These  products  include 
all  AFBs  that  employ  cylindrical  rollers 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  and  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

hnports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  4016.93.10, 4016.9350. 
8482.99.25,  8482.99.6530,  8482.99.6560. 
8708.99.4000.  8708.99.4960. 
8708.99.8080. 

3.  Spherical  Plain  Bearings  and  Parts 
Thereof:  These  products  include  all 
spherical  plain  bearings  that  employ  a 
spherically  shaped  sliding  element. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
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Unit!  d  States  Price 

In    alculating  United  States  price 
(USP  ,  the  Department  used  purchase 
price  (PP)  or  exporter's  sales  price 
(ESP  ,  as  defined  in  section  772  of  the 
Tarif  Act,  as  appropriate. 

Du  }  to  the  extremely  large  number  of 
trans  ictions  that  occurred  during  the 
FOR  md  the  resulting  administrative 
burdi  n  involved  in  calculating 
indiv  idual  margins  for  all  of  these 
trans  ictions,  we  sampled  sales  to 
calcu  late  USP.  in  accordance  with 
sectii  in  777A  of  the  Tariff  Act.  When  a 
firm  nade  more  than  2,000  ESP  sales 
trans  ictions  to  the  United  States  for  a 
partii  ular  class  or  kind  of  merchandise, 
we  r«  viewed  ESP  sales  which  occurred 
durir  g  sample  weeks.  We  selected  one 
week  from  each  two-month  period  in 
the  n  view  period,  for  a  total  of  six 
week  ;,  and  analyzed  each  transaction 
made  in  those  six  weeks.  The  sample 
week  5  included  May  31-June  6, 1992; 
July  :  6-August  1,  1992;  October  18-24, 
1992  November  22-28, 1992;  February 
14-2  ),  1993:  and  April  18-24. 1993.  We 
revie  ved  all  PP  sales  transactions 
durir  g  the  FOR  because  there  were  few 
PP  M  es. 

Ur  ted  States  price  was  based  on  the 
pack  d  f.o.b..  c.i.f.,  or  delivered  price  to 
unre  3ted  purchasers  in,  or  for 
expo  tation  to,  the  United  States.  We 
mad«  deductions,  as  appropriate,  from 
PP  ai  d  ESP  for  movement  expenses, 
discc  unts  and  rebates. 

W(  made  additional  deductions  from 
ESP  or  direct  selling  expenses,  indirect 
Sellir  g  expenses,  and  repacking  in  the 
Unit!  d  States. 

W«  made  an  addition  to  USP  for 
value-added  taxes  (VAT)  in  accordance 
wdth  section  772(d)(1)(C)  of  the  Tariff 
Act.  n  making  our  adjustment  for  VAT. 
we  ft  Uowed  the  instructions  of  the 
Unit<  d  States  Court  of  International 
Tradi  (OT)  in  Federal  Mogul  Corp.  and 
The  '  ^onington  Co.  v.  United  States, 
Slip  I  )p.  93-194  (OT  October  7. 1993), 
The  Bepartment  added  to  USP  the  result 
of  multiplying  the  foreign  market  tax 
rate  I  y  the  price  of  the  United  States 
mere  landise  at  the  same  point  in  the 
chair  ofcommerce  that  the  foreign 
mark  »t  tax  was  applied  to  foreign 
mark  jt  sales.  The  Department  also 
adju!  [ed  the  tax  amoimt  calculated  for 


USP  and  the  amount  of  tax  included  in 
foreign  market  value  (FMV).  We 
deducted  the  portions  of  the  foreign 
market  tax  and  the  USP  tax  that  are  the 
result  of  expenses  that  are  included  in 
the  foreign  market  price  used  to 
calculate  foreign  market  tax  and  in  the 
United  States  price  used  to  calculate  the 
USP  tax.  Because  these  expenses  are 
later  deducted  to  calculate  FMV  and 
USP,  these  adjustments  are  necessary  to 
prevent  our  new  methodology  for 
calculating  the  USP  tax  from  creating 
dumping  margins  where  no  margins 
would  exist  if  no  taxes  were  levied  upon 
foreign  market  sales. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States,  e.g.,  parts  of  bearings  that  were 
imported  and  further  processed  into 
finished  bearings  by  U.S.  affiliates  of 
foreign  exporters,  prior  to  sale  to 
unrelated  U.S.  customers,  we  deducted 
any  increased  value  in  accordance  with 
section  772(e)(3)  of  the  Tariff  Act. 

Those  bearings  otherwise  subject  to 
the  order  that  are  incorporated  into 
nonbearing  products,  which  collectively 
comprise  less  than  one  percent  of  the 
value  of  the  finished  products  sold  to 
unrelated  customers  in  the  United 
States,  are  not  subject  to  the  assessment 
of  antidumping  duties.  In  Roller  Chain, 
Other  Than  Bicycle,  fttjm  Japan  (48  FR 
51801;  November  14, 1983),  roller 
chain,  which  was  subject  to  an 
antidumping  duty  order,  was  imported 
by  a  related  party  and  incorporated  into 
finished  motorcycles.  The  finished 
motorcycles  were  the  first  articles  of 
commerce  sold  by  the  subject  producer 
to  unrelated  purchasers  in  the  United 
States.  Because  the  roller  chain  did  not 
constitute  a  significant  percentage  of  the 
value  of  the  completed  product,  the 
Department  found  that  a  USP  could  not 
reasonably  be  determined  for  the  roller 
chain.  The  Department,  therefore,  did 
not  assess  dumping  duties  on  these 
transactions.  We  have  applied  this  same 
principle  to  these  reviews. 

Foreign  Market  Value 

The  home  market  was  viable  for  all 
companies  and  all  classes  or  kinds  of 
merchandise.  The  Department  used 
home  market  prices  or  constructed 
value  (CV),  as  defined  in  section  773  of 
the  Tariff  Act,  as  appropriate,  to 
calculate  foreign  market  value  (FMV). 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
FOR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  FMV,  in  accordance  with 
section  777A  of  the  Tariff  Act.  When  a 
firm  had  more  than  2,000  home  market 
sales  transactions  for  a  particular  class 
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or  kind  of  merchandise,  we  used  sales 
from  sample  months  that  corresponded 
to  the  sample  weeks  selected  for  U.S. 
sales  sampling  plus  one 
contemporaneous  month  prior  to  the 
POR  and  one  following  the  POR.  The 
sample  months  included  March,  June, 
July,  October,  and  November  of  1992, 
and  February,  April,  and  June  of  1993. 

In  general,  the  Department  relies  on 
monthly  vyeighted-average  prices  in  the 
calculation  of  FMV  in  administrative 
reviews.  Because  of  the  significant 
volume  of  home  market  sales  involved 
in  these  reviews,  we  examined  whether 
it  was  appropriate  to  average,  in 
accordance  with  section  777A  of  the 
Tariff  Act,  all  of  each  respondent's 
home  market  sales  on  an  annual  basis. 
In  this  case,  the  use  of  POR  weighted- 
average  prices  results  in  significant  time 
and  resource  savings  for  the 
Department.  To  determine  whether  a 
POR  weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test. 

We  first  compared  each  monthly 
weighted-average  home  market  price  for 
each  model  with  the  weighted-average 
POR  price  of  that  model.  We  calculated 
the  proportion  of  each  model's  sales 
whose  POR  weighted-average  price  did 
not  vary  meaningfully  [i.e.,  was  within 
plus  or  minus  10  percent)  from  the 
monthly  weighted-average  prices.  We 
did  this  for  each  model  within  each 
class  or  kind  of  merchandise.  We  then 
compared  the  volume  of  sales  of  all 
models  within  each  class  or  kind  of 
merchandise  whose  POR  weighted- 
average  price  did  not  vary  meaningfully 
from  the  monthly  weighted-average 
price  with  the  total  volume  of  sales  of 
that  class  or  kind  of  merchandise.  If  the 
POR  weighted-average  price  of  at  least 
90  percent  of  sales  in  each  class  or  kind 
of  merchandise  did  not  vary 
meaningfully  bom  the  monthly 
weighted-average  price,  we  considered 
the  POR  weighted-average  prices  to  be 
representative  of  the  transactions  under 
consideration.  Finally,  we  tested 
whether  there  was  any  correlation 
between  fluctuations  in  price  and  time 
for  the  home  market  sales.  Where  the 
correlation  coefficient  was  less  than 
0.05  (where  a  coefficient  approaching 
1.0  means  a  direct  relation  between 
price  and  time,  i.e.,  that  prices 
consistently  rise  from  month  to  month, 
and  a  coefficient  approaching  zero 
means  no  relation  between  prices  and 
time),  we  concluded  that  there  was  no 
significant  relation  between  price  and 
time.  We  calculated  a  weighted-average 
POR  FMV  only  for  those  classes  or 
kinds  that  satisfied  our  three-step  test 
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for  the  factors  of  price,  volume,  and 
time. 

We  compared  U.S.  sales  with  sales  of 
such  or  similar  merchandise  in  the 
home  market.  We  considered  all  non- 
identical  products  within  a  bearing 
family  to  be  equally  similar.  As  defined 
in  the  questionnaire,  a  bearing  family 
consists  of  all  bearings  within  a  class  or 
kind  of  merchandise  that  are  the  same 
in  the  following  physical  characteristics: 
load  direction,  bearing  design,  number 
of  rows  of  rolling  elements,  precision 
rating,  dyiiamic  load  rating,  and  outer 
diameter,  irmer  diameter,  and  width. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  related  or  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  movement 
expenses,  differences  in  cost  attributable 
to  differences  in  physical  characteristics 
of  the  merchandise,  and  differences  in 
packing.  We  also  made  adjustments  for 
differences  in  circumstances  of  sale  in 
accordance  with  19  CFR  353.56.  For 
comparisons  to  PP  sales,  we  deducted 
home  market  direct  selling  expenses 
and  added  U.S.  direct  selling  expenses. 
For  comparisons  to  ESP  sales,  we 
deducted  home  market  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  PP  and  ESP  calculations 
and  to  offset  U.S.  indirect  selling 
expenses  deducted  in  ESP  calculations, 
but  not  exceeding  the  amount  of  the 
indirect  U.S.  expenses.  For  comparisons 
to  both  ESP  and  PP  sales,  we  adjusted 
for  VAT  using  the  methodology  detailed 
in  the  "United  States  Price"  section  of 
this  notice. 

We  used  sales  to  related  customers 
only  where  we  determined  such  sales 
were  made  at  arm's  length,  i.e.,  at  prices 
comparable  to  prices-«t  which  the  firm 
sold  identical  merchandise  to  unrelated 
customers. 

Where  we  found  home  market  sales 
below  the  cost  of  production  in  the 
previous  administrative  review  period, 
we  concluded  that  reasonable  grounds 
exist  to  believe  or  suspect  that  home 
market  sales  during  the  POR  were  made 
at  prices  below  the  cost  of  production, 
and  we  therefore  initiated  cost 
investigations. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  cost  of  production,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  When  less  than 
10  percent  of  the  home  market  sales  of 
a  particular  model  were  at  prices  below 
the  cost  of  production,  we  found  that 
substantial  quantities  of  such  sales  were 


not  made  and  did  not  disregard  any 
sales  of  that  model.  When  10  percent  or 
more,  but  not  more  than  90  percent,  of 
the  home  market  sales  of  a  particular 
model  were  determined  to  be  below 
cost,  we  determined  that  substantial 
quantities  of  such  sales  were  made  and 
excluded  the  below-cost  home  market 
sales  from  our  calculation  of  FMV 
provided  that  these  below-cost  sales 
were  made  over  an  extended  period  of 
time.  When  more  than  90  percent  of  the 
home  market  sales  of  a  particular  model 
were  made  below  cost  over  an  extended 
period  of  time,  we  disregarded  all  home 
market  sales  of  that  model  from  our 
calculation  of  FMV  and  went  to  CV. 

To  determine  if  sales  below  cost  had 
been  made  over  an  extended  period  of 
time,  we  compared  the  number  of 
months  in  which  sales  below  cost  had 
occurred  for  a  particular  model  to  the 
number  of  months  in  which  the  model 
was  sold.  If  the  model  was  sold  in  three 
or  fewer  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  of  that  model  in 
each  month.  If  a  model  was  sold  in  more 
than  three  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  in  at  least  three 
of  the  months  in  which  the  model  was 
sold. 

Since  none  of  the  respondents  has 
submitted  information  indicating  that 
any  of  its  sales  below  cost  were  at  prices 
which  would  have  permitted  "recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade," 
within  the  meaning  of  section  773(b)(2) 
of  the  Tariff  Act,  we  were  unable  to 
conclude  that  the  costs  of  production  of 
such  sales  were  recovered  within  a 
reasonable  period.  As  a  result,  we 
disregarded  below-cost  sales  when  the 
conditions  described  above  were  met. 

Home  market  sales  of  obsolete 
merchandise  and  distress  sales  were  not 
disregarded  in  our  cost  analysis  unless 
there  was  documented  information  on 
the  record  demonstrating  that  such  sales 
were  outside  the  ordinary  course  of 
trade. 

Wiih  respect  to  FAG  Germany,  we 
disregarded  certain  sales  reported  by  the 
company  in  its  home  market  database. 
The  disregarded  sales  pertain  to  two 
unrelated  German  resellers  of  FAG 
bearings.  Although  FAG  reported  that  it 
did  not  know  whether  these  resellers 
sold  its  bearings  in  Germany  or  abroad, 
we  preliminarily  determine,  based  on 
the  following  information  obtained  at 
verification,  that  FAG,  at  a  minimum, 
should  have  known  that  the  two 
resellers  would  export  its  bearings. 
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At  verification,  we  found  that  FAG 
reCerred,  both  orally  and  in  its  records, 
to  these  resellers  as  "indirect 
exporters."  We  learned  that  one  FAG 
subsidiary  sold  to  one  of  these  resellers 
from  its  export  price  list,  rather  than 
&x)m  its  domestic  price  list  Finally,  we 
contacted  one  of  the  resellers 
independently  and  were  told  that  it  only 
sells  in  export  markets  and  that  its 
suppliers  were  aware  of  this. 

During  verification,  we  inquired  of 
other  German  producers/exporters  about 
potential  sales  to  "indirect  exporters." 
We  did  not  obtain  conclusive  evidence 
that  reported  home  market  sales  were  in 
fact  export  sales.  However,  if  we  obtain 
additional  information  indicating  that 
other  producers  reported  home  market 
sales  that  we  ultimately  conclude  were 
export  sales,  we  will  delete  these  sales 
from  their  home  market  databases. 

In  accordance  with  section  773(a)(2) 
of  the  Tariff  Act,  we  used  constructed 
value  as  the  basis  for  FMV  when  there 
were  no  usable  sales  of  such  or  similar 
merchandise  for  comparison. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Tariff  Act.  We 
included  the  cost  of  materials, 
fabrication,  general  expenses,  profit  and 
packing.  To  calculate  CV  we  used:  (1) 
actual  general  expenses,  or  the  statutory 
minimum  of  10  percent  of  materials  and 
fabrication,  whichever  was  greater;  (2) 
actual  profit  or  the  statutory  minimum 
of  8  percent  of  materials,  fabrication 
costs  and  general  expenses,  whichever 
was  greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
19  CFR  353.56,  for  differences  in 
circumstances  of  sale.  For  comparisons 
to  PF  sales,  we  deducted  home  market 
direct  selling  expenses  and  added  U.S. 
direct  selling  expenses.  For  comparisons 
to  ESP  sales,  we  deducted  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
maricet  indirect  selling  expenses  to 
offset  U.S.  commissions  in  PP  and  ESP 
calculations.  For  comparisons  involving 
ESP  transactions,  we  made  further 
deductions  for  constructed  value  for 
indirect  selling  expenses  in  the  home 
market,  capped  by  the  indirect  selling 
expenses  incurred  on  ESP  sales  in 
accordance  with  19  CFR  353.56(b)(2). 

Prelimiaary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  May  1, 1992  through 
April  30, 1993  to  je: 
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P) 

P) 
P) 

(2) 
P) 
(') 

(2) 
60.23 


92.00 
0.01 
P) 
(1) 
P) 
P) 
P) 
0) 
0.01 

P) 


^o  U.S.  sales  during  tt^e  review  period. 
^  review  requested. 

I  arties  to  this  proceeding  may  request 
dis  :losure  within  5  days  of  the  date  of 
pu  ilication  of  this  notice.  Any 
int  rested  party  may  request  a  hearing 
wi  lin  10  days  of  the  date  of  publication 
of  lis  notice.  A  general  issues  hearing, 
if  r  iquested,  and  any  hearings  regarding 
iss  les  related  solely  to  specific 
C01  ntries,  if  requested,  will  be  held  in 
ac(  ordance  with  the  following  schedule 
an(  at  the  indicated  locations  in  the 
m«  n  Commerce  building: 
Ita  y— March  28, 1994;  9:00  am;  room 

617-M-4 
Ge  leral  Issues — March  28, 1994;  1:00 

]  m;  room  4830 
Th  liland— March  29, 1994;  9:00  am; 

1 3om  1617-M-l 

/ 


Singapore — March  29. 1994;  10:30  am: 

room  1617-M-l 
Germany — March  29, 1994;  2:00  pm; 

room  1617-M-4 
Japan— March  30. 1994;  9:00  am;  room 

1617-M-l 
United  Kingdom— March  30, 1994;  2K)0 

pra;  room  1817-M-l 
France — March  31, 1994;  9:00  am;  room 

1617-M-4 
Sweden— March  31, 1994;  1:00  pm; 

room  1617-M— 4 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
briefs  or  written  comments,  and  rebuttal 
briefs  or  rebuttals  to  written  comments. 
Briefs  or  written  conunents  from 
interested  parties,  suid  rebuttal  briefs  or 
rebuttals  to  written  comments,  limited 
to  the  issues  raised  in  the  respective 
case  briefs  and  comments,  may  be 
submitted  not  later  than  the  dates 
shown  below  for  general  issues  and  the 
respective  country-specific  cases.  The 
Department  will  subsequently  publish 
the  final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  hearings. 


Case 


General  Is- 
sues. 

Italy 

Thailand 

Singapore  .. 
Germany .... 

Japan 

U.K 

France  

Sweden  


Briefs/conv 
merrts  due 


Mar.  16. 1994 


Mar.  16, 
Mar.  17. 
Mar.  17. 
Mar.  17, 
Mar.  18, 
Mar.  18. 
Mar.  21, 
Mar.  21, 


1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


Rebuttals  due 


Mar.  23. 1994 

Mar.  23. 1994 
Mar.  24.  1994 
Mar.  24.  1994 
Mar.  24. 1994 
Mar.  25.  1994 
Mar.  25,  1994 
Mar.  28.  1994 
Mar.  28.  1994 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  will  calculate  an 
importer-specific  ad  vaJorem  duty 
assessment  rate  for  each  class  («  kind  of 
merchandise  based  on  the  ratio  of  the 
total  value  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  value  of  antichunping  duties, 
which  are  calculated  by  taking  the 
diffierence  between  statutory  FMV  and 
statutory  USP.  by  the  total  statutory  Ua» 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
difference  between  USP  and  customs 
value  for  all  merchandise  examined 
during  the  POR.) 
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Whwe  we  do  not  have  entered 
customs  value  to  calciilate  an  ad 
valorem  rate,  we  will  calculate  an 
average  per-unit  dollar  amount  of 
antidimjping  duty  based  on  all  sales 
examined  during  the  POR.  We  will 
instruct  the  Customs  Service  to  assess 
this  average  amount  on  all  units 
mcluded  in  each  entry  made  by  the 
particular  importer  during  the  POR.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  upon  completion  of 
these  reviews. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
-ntered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  resuhs  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (J)  the  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  established  in  the  final  resxdts  of 
these  reviews:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubhshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  of  the  most  recent  administrative 
reviews  of  the  orders  (see  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order.  58  FR  39729, 
july  26,  1993).  As  noted  in  those 
previous  final  results,  these  rates  are  the 
"all  others"  rates  from  the  relevant 
LTFV  investigations.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liq  i  .'ation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
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751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1)  and  19CF.R.  353.22(c)(5)). 

Dated:  February  18, 1994. 
Joseph  A.  Spebini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  94-4505  Filed  2-25-94;  8:45  am) 
BiLUNe  COOK  wio-ae-i> 


[A-688-804] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan;  Amendment  to 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  reviews. 


SUMMARY:  On  July  26, 1993,  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France.  Germany,  Italy. 
Japan,  Romania,  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  reviews 
covered  41  manufacturers/exporters  and 
the  period  May  1, 1991  throu^  April 
30, 1992.  Based  on  the  correction  of 
ministerial  errors,  we  are  amending  the 
final  results  with  respect  to  Japanese 
ball  bearings,  cylindrical  roller  bearings 
and  spherical  plain  bearings  sold  by  one 
company. 

EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Philip  Marchal  or  Michael  Rill,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone  (202)482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26,  1993,  the  Department  of 
Commerce  (the  Department!  published 
in  the  Federal  Re^ster  the  fiual  results 
of  its  administrative  reviews  of  the 
antidumping  duty  orders  on  antifrirtion 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand  and  the 
United  Kingdom  (5«  FR  39729).  The 
classes  or  kinds  of  merchandise  covered 


by  these  reviews  were  ball  bearings  and 
parts  thereof  (BBs),  cylindrical  roller 
bearings  and  parts  thereof  (CRBs).  and 
spherical  plain  bearings  and  parts 
thereof  (SPBs).  The  reviews  covered  41 
manufacturers/exporters  and  the  period 
May  1. 1991  throu^  April  30, 1992. 

After  publication  of  our  final  results, 
we  received  timely  allegations  of 
ministerial  errors  from  Honda  Motor 
Company  concerning  the  final  results 
for  AFBs  from  Japan  sold  by  Honda. 

We  agree  widi  one  of'these  allegations 
and  have  made  the  necessary  correction. 
Specifically,  Honda  had  submitted  two 
sets  of  home  market  data.  Although  we 
had  intended  in  our  final  results  to  use 
only  certain  portions  of  each  of  these 
datasets,  we  used  the  wrong  portions  in 
our  final  results.  We  have  therefore 
corrected  our  analysis  by  using  the 
correct  portions  of  Honda's  submitted 
home  market  datasets. 

Amended  Final  Resolts  of  Reviews 

As  a  result  of  our  corrections  of 
ministerial  errors,  we  have  determined 
the  following  percent!^  weighted- 
average  margins  to  exist  for  the  period 
May  1, 1991  through  April  30, 1992: 


Company 

BBS 

CRBs 

SPBs 

Honda  

0.04 

0.16 

0.16 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Because  these  rates  for  Honda  are  less 
than  0.50  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  will  require  a  cash  deposit 
of  zero  for  all  entries  of  the  alsove 
merchandise  fit)m  Honda. 

These  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effiBct  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  swves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  dutie5  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  wit.h 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
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occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  is  published  in  • 

accordance  with  section  751(0  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(0)  and  19  CTR  353.28(c). 

Dated:  February  15, 1994. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-4504  Filed  2-25-94;  8:45  am) 

BtLUNG  COM  3S10-OS-P 

[A-670-631] 

Initiation  of  Antidumping  Duty 
Investigation:  Fresh  Gartic  From  tiie 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Stagner  or  Diane  Mazur,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC,  20230; 
telephone  (202)  482-1673  or  482-3534, 
respectively. 

Initiation  of  Investigation 

The  Petition 

On  January  31, 1994,  we  received  a 
petition  filed  in  proper  form  by  the 
member  companies  of  the  Fresh  Garlic 
Producers  Association  (collectively 
petitioner).  In  accordance  with  19  CFR 
353.12,  the  petitioner  alleges  that  fresh 
garlic  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  fresh 


N^. 


one, 

the 

expoi  [ 

o 

abseii:e 

with 

both  in 


garlic  whether  or  not  chilled  or  frozen, 
and  ii  dude  whole  garlic,  whole  garlic 
that  fa  IS  been  separated  into  constituent 
clovei  (cracked  garlic),  and  peeled  garlic 
(skin  ■emoved),  whether  or  not  packed 
in  an;  substance.  The  differences 
betwe  en  the  grades  are  based  on  color, 
size, !  heathing  and  level  of  decay. 

Fre:  h  garlic  is  used  principally  as  a 
food  I  roduct  and  for  seasoning.  Fresh 
garlic  whether  or  not  chilled  or  frozen, 
is  cur  «ntly  classifiable  under 
subhe  adings  0703.20.0000, 
0710.  (0.7060.  and  0710.80.9750  of  the 
Harm  mized  Tariff  Schedule  of  the 
Unite  1  States  (HTSUS).  Although  the 
HTSl  S  subheadings  are  provided  for 
convc  nience  and  customs  purposes,  our 
writtt  n  description  of  the  scope  of  this 
proce  sding  is  dispositive. 

Unite  i  States  Price  and  Foreign  Market 
Valut 

Pet  lioner  based  United  States  price 
(USP'  on  October  1993  invoices  from 
U.S.  i  nporters  of  the  subject 
mere)  andise  from  the  PRC.  In 
calcu  ating  USP,  petitioner  deducted 
amou  Its  for  the  following:  U.S.  duties, 
ocean  freight,  marine  insurance,  foreign 
inlani  freight  expenses,  brokers' 
comn  ission,  harbor  maintenance  and 
U.S.  I  lerchandise  processing  fees,  and 
comn  issions  charged  by  the  U.S. 
impoi  ters. 

Pet  tioner  alleges  that  the  PRC  is  a 
non-n  iaiket  economy  (NKIE)  country 
withi  I  the  meaning  of  section  773(c)  of 
the  A  :t.  The  Department  has 
deten  nined  the  PRC  to  be  an  NME, 
withi  I  the  meaning  of  section 
771(ip)(A)  of  the  Act,  in  previous  cases 
,  Final  Determination  of  Sales  at 
I  lan  Fair  Value:  Certain  Compact 
e  Iron  Waterworks  Fittings  and 
Thereof  from  the  PRC,  58 
37|908  Ouly  14, 1993).  In  accordance 
71(18)(C)ofthe  Act,  that 

continues  to  apply  for 
of  this  initiation.  In  the  course 
investigation,  parties  will  have 
portunity  to  address  this  NME 
deter  nination  and  provide  relevant 
infon  lation  and  argument  on  this  issue. 
Fuyher,  because  of  the  extent  of 

goveriunent  control  in  an  NME, 
Department  considers  that  a  single 
antid  imping  margin,  should  there  be 

appropriate  for  all  exporters  from 
~  Only  if  individual  NME 
ers  are  free  of  central  government 
wne|'ship  and  can  demonstrate  an 

of  central  governmental  control 
espect  to  the  pricing  of  exports, 
law  and  in  fact,  will  they  be 
consi  iered  eligible  for  separate,  owner- 
speci  ic  deposit  rates.  (See  Final 
Deter  nination  of  Sales  at  Less  Than  Fair 
Valui :  Helical  Spring  Lock  Washers 


(see  e|g., 

Less 

Ducti 

Accessories ' 

FR 

with 
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from  the  People's  Republic  of  China,  58 
FR  48833  (September  20, 1993)  for  a 
discussion  of  the  information  the 
Department  considers  appropriate  to 
warrant  calculation  of  separate  rates.) 

Petitioner  based  foreign  market  value 
on  the  PRC's  factors  of  production  for 
producing  the  subject  merchandise.  To 
value  the  factors  of  production, 
petitioner  used  India  as  a  surrogate 
country.  Petitioner  argues  that  India  is 
a  country  at  a  comparable  level  of 
economic  development  as  the  PRC  and 
India  is  a  significant  producer  of 
comparable  merchandise  pursuant  to 
section  773(c)(4)  of  the  Act.  Further, 
India's  garlic  production  is  labor 
intensive  and  relies  on  rudimentary 
agricultural  techniques  similar  to 
agricultural  methods  used  in  the  PRC. 
For  purposes  of  this  initiation,  we  have 
accepted  India  as  an  appropriate 
surrogate  country  selection.  There 
appear  to  be  no  other  countries  with 
comparable  economies  to  the  PRC  that 
produce  the  subject  merchandise.  In 
addition,  the  Department  has  used  India 
as  an  appropriate  surrogate  country 
selection  in  other  investigations 
involving  merchandise  from  the  PRC. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulfanilic  Acid 
from  the  People's  Republic  of  China  (57 
FR  29705,  July  6, 1992). 

Petitioner  first  attempted  to  value  the 
factors  of  production  using  Indian 
information.  Where  this  was  not 
possible,  petitioner  valued  the  factors  of 
production  using  the  U.S.  industry's 
costs,  where  it  was  determined  that  this 
provided  a  reasonable  basis  upon  which 
to  value  certain  factors  of  production. 
Petitioner  valued  the  factors  of 
production  of  the  subject  merchandise 
in  the  PRC  as  follows: 

•  For  material  costs  (seed  and 
fertilizer),  petitioner  relied  on  Indian 
factors  based  on  its  foreign  market 
research,  using  public  information 
whenever  possible. 

•  For  most  labor  costs  (seed  cracldng, 
field  preparation,  planting,  weed 
control,  fertilization,  irrigation,  digging, 
windrowing  and  harvesting),  petitioner 
relied  on  an  industry  expert's  estimate 
of  Chinese  factors  which  was  based  on 
the  expert's  knowledge  of  the  Chinese 
industry  and  the  expert's  own 
experience  with  nonmechanized  garlic 
production,  using  public  information 
whenever  possible.  Petitioner  valued 
such  labor  costs  on  the  basis  of  Indian 
production  experience  as  developed  in 
its  foreign  market  research.  For  other 
labor  costs  related  to  hauling,  sorting, 
grading,  inspecting,  and  shrinkage, 
petitioner  relied  on  the  U.S.  industry's 
cost-per-pound  for  these  operations. 
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•  Petitioner  added  an  amount  for  all 
other  manufectiuing  costs  and  related 
overhead  equal  to  10  percent  of  direct 
material  and  labor  costs. 

•  Petitioner  added  an  amount  for 
shrinkage  loss  of  7  percent  of  the  cost 

of  production,  based  on  U.S.  experience. 

•  For  selling,  genera!  and 
administrative  expenses  (SG&A), 
petitioner  used  the  statutory  minimum 
often  percent  of  the  cost  of  production. 

•  For  profit,  petitioner  used  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  manufacture  plus  SG&A. 

•  Petitioner  added  an  amount  for 
packing  based  on  the  average,  actual 
experience  of  the  U.S.  industry. 

Based  on  petitioner's  calculations,  the 
dumping  margins  range  from  266.73  to 
376.67  percent.  For  purposes  of  this 
initiation,  no  adjustments  were  made  to 
petitioner's  calculations. 

Initiation  of  Im-estigation 

We  have  examined  the  petition  on 
fresh  garlic  and  have  found  that  the 
petition  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  we 
are  initiating  an  antidiunping  duty 
investigation  to  determine  whether 
imports  of  fresh  garlic  from  the  PRC  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  rrC  will  determine  by  March  17, 
1994,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injur)',  by 
reason  of  imports  of  fresh  garlic  horn 
the  PRC.  A  negative  ITC  determination 
will  result  in  a  termination  of  the 
investigation:  otherwise,  the 
investigation  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b), 

Dated:  February  22, 1994. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
A  dministration. 
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Preliminary  AfflRndHve  Determination 
of  Scopa  Inquinreh  Antidumping  Duty 
Order  on  Tapered  Roller  Bearings  and 
Parts  Thereof  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Coirunerce. 
ACTION:  Notice  of  preliminary 
determination  of  scope  inquiry. 

SUMMARY:  We  preliminarily  determine 
that  subject  foi^ngs  are  within  the 
scope  of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts  thereof, 
finished  or  unfinished,  from  Japan. 
Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  February  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  at  (202)  482^1690  or 
John  Kugehnan  at  (202) 482-5253, 
Office  of  Antidumping  Compliance, 
Import  AdniBistration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

SUPPI.EMENTARY  INFORMATION: 
Background 

On  September  17.  1993.  Koyo  Seiko 
Company  Ltd.  and  Koyo  Corporation  of 
U.S.A.  (Koyo)  requested  that  the 
Department  of  Commerce  (the 
Department)  issue  a  ruling  that  Koyo's 
imported  forgings.  including  tower 
forgings,  hot  forgings.  and  cold  forgings. 
be  found  outside  the  scope  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof  from 
Japan  (52  FR  37352.  October  6.  1987). 
The  Department  initiated  its  scope 
inquiry  on  September  28. 1993.  and 
granted  interested  parties  an 
opportunity  to  comment  on  whether 
these  forgings  fall  within  the  scope  of 
the  order.  We  received  comments  on 
November  15. 1993,  from  the  petitioner, 
the  Timken  Company,  and  rebuttal 
comments  from  Koyo  on  November  22. 
1993.  Due  to  the  significant  difficulty 
presented  by  this  scope  inqtiiiy,  we 
have  determined  that  it  is  appropriate  to 
issue  a  preliminary  determination,  in 
accordance  with  the  [)epartment's 
regulations  {19CFR  353.29(dM3)  (1993)). 

Koyo  requested  the  scope  ruling  in 
response  to  a  change  in  the  U.S. 
Customs  classification  of  Koyo's 
imported  forgings.  At  the  time  of  the 
original  investigation.  Koyo's  imported 
forgings  were  classified  as  foi^gings 
under  the  Tariff  Schedules  of  the  United 
States  (TSUS)  606.7340.  When  the 
Harmonized  Tariff  Schedule  (HTS) 


replaced  the  TSUS  in  1989  and  a 
specific  provision  for  forgings  ceased  to 
exist.  Koyo  classified  its  forgings  as 
"semifinished  steel"  under  HTS 
7224.90,  and  later,  based  on  the  advice 
of  a  Customs  prart.  as  "steel  articles" 
under  HTS  7326.19.  Customs  recently 
examined  the  subject  forgings  and 
informed  Koyo  that  it  considers  them  to 
be  "parts  of  tapered  roller  bearings 
(TRBs)"  under  HTS  8482.99.  Customs 
generally  classifies  an  article  as  a  "part" 
of  another  article  if  that  is  its  chief  or 
principal  use.  Based  on  this  general 
principle.  Customs  determined  that 
under  the  HTS  Koyo's  forged  rings 
should  be  classifieid  as  TRB  parts  as  long 
as  they  are  chiefly  used  for 
incorporation  into  TRBs.  Although 
Koyo's  scope  clarification  request  was 
prompted  at  least  in  part  by  the  action 
of  Customs,  neither  classification 
choices  made  by  producers  nor 
classification  decisions  made  by 
Customs  determine  the  scope  of 
antidumping  duty  orders.  Rather,  the 
scope  of  antidumping  duty  orders  is 
determined  by  the  Department  at  the 
time  of  the  original  investigation  and 

issuance  of  an  order.        

In  accordance  with  19  CFR 
353.29(i)(l).  in  analyzing  the  scope 
request  in  this  proceeding,  the 
Dep>artment  took  into  account  the 
descriptions  of  the  merchandise 
contained  in  the  petition,  the  initial 
investigation,  and  the  determinations  of 
the  Department  and  the  International 
Trade  Commission  (ITC).  The 
regulations  provide  that  if  the 
Department  determines  these 
descriptions  are  ambiguous,  it  will 
further  consider  the  factors  provided  for 
under  19  CFR  353.29(i)(2).  known 
commonly  as  Diversified  Products 
criteria  (see  Diversified  Products  Corp. 
v.  United  States,  572  F.  Supp.  883  (OT 
1983)). 

Analysis 

Koyo  makes  the  forgings  at  issue  from 
bearing  grade  steel  bar,  which  is 
sheared,  pierced,  and  extruded  into  the 
shape  of  the  forging.  The  forgings  are 
not  machined  in  any  way  prior  to 
exportation. 

We  note  that  the  term  "forgings" 
covers  a  broad  spectrum  of  products. 
The  Summaries  of  Trade  and  Tariff 
Information  (Schedule  6.  Volume  4) 
identifies  two  basic  types  of  forgings  in 
its  description  of  the  product.  Q^n-die 
forgings  are  large  shapes  produced  by 
hammering  or  pressing  heated  ingots, 
blooms.  bUiets,  slabs,  or  bars  on 
regulation  press-and-haramer  forging 
equipment  with  dies  that  are  Qat  or 
slightly  shaped.  Qosed-die  or  drop 
forgings  are  small-  or  medium-size 
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shapes  forged  by  using  dies  acoirately 
fonned  to  the  size  and  shape  of  the 
desired  finished  product.  Open-die 
forgings  require  machining  to  acquire 
the  desired  dimensions  of  the  finished 
product.  Closed-die  forgings  require 
little  or  no  subsequent  machining  and 
are  generally  considered  parts  for 
import  classification  purposes.  The 
forgings  at  issue  have  not  been 
categorized  as  either  open-die  or  closed- 
die  forgings. 

The  Language  of  the  Petition 

The  original  petition  describes  the 
subject  merchandise  as  follows: 

The  merchandise  covered  by  this  petition 
is  all  tapered  roller  bearings,  tapered  rollers 
and  other  parts  thereof  (both  flnished  and 
unfmishedj  including,  but  not  limited  to, 
single-row,  multiple-row  (e.g.,  two-,  four-), 
and  thrust  bearings  and  self-contained 
bearing  packages  (generally  pre-set,  pre- 
sealed,  and  pre-greased),  but  only  to  the 
extent  that  such  merchandise  is  not  presently 
covered  by  an  outstanding  antidumping  duty 
order  or  finding  in  the  United  States. 

In  the  petition,  Timken  stressed  that 
it  had  identified  TSUS  numbers  to  the 
best  of  its  ability,  but  that  it  did  not 
intend  that  products  under  other 
classification  numbers  be  excluded  from 
the  scope  if  they  fell  within  the 
description  of  the  product  in  the 
petition.  Timken  argues  that  the 
language  of  the  petition  unambiguously 
includes  Koyo's  forgings,  since  the 
petition  requested  coverage  for  all 
unfinished  TRB  parts  not  included  in 
the  A-588-054  finding  which  covers 
TRBs  four  inches  or  less  in  outside 
diameter.  Timken  takes  the  position  that 
the  instant  forgings  fall  under  the 
category  of  unfinished  parts  and  they 
should  properly  have  been  classified 
that  way.  The  fact  that  they  were  not 
named  specifically  in  the  petition  does 
not  imply  that  Timken  did  not  intend  to 
include  them.  Timken  states  that  it  was 
impossible  for  it  to  name  each  item  that 
might  be  considered  a  TRB  part. 

Koyo,  however,  claims  that  since  the 
petition  never  mentioned  forgings,  they 
were  not  included.  In  its  ruling  request 
Koyo  argues  that  forgings  are  outside  the 
scope  of  the  order  because  they  are 
"precursor  materials"  that  have  not  yet 
begun  the  manufacturing  process.  Koyo 
claims  that  including  forgings  would  be 
tantamount  to  including  bearing  grade 
steel  in  the  scope  of  the  order. 

The  Department's  position  is  that  the 
.petition  clearly  includes  unfinished 
TRB  parts  in  its  scope.  However,  the 
language  in  the  petition  is  ambiguous 
with  respect  to  whether  forgings  are 
considered  unfinished  parts. 


TheLanguage  of  the  Commerce 
Department's  Determinations 

Tie  products  covered  by  the 
prel  minary  and  final  determinations 
and  be  order  as  it  was  published  in 
198i  are  "tapered  roller  bearings  and 
part:  thereof,  currently  classified  under 
Tari  f  Schedules  of  the  United  States 
{TSl  fS)  item  numbers  680.30  and 
680.  J9;  flange,  take-up  cartridge,  and 
ban;  er  units  incorporating  tapered 
rolh  r  bearings,  currently  classified 
und  ir  TSUS  item  number  661.10;  and 
tape  -ed  roller  housings  (except  pillow 
bloc  cs)  incorporating  tapered  rollers, 
witl  or  without  spindles,  whether  or 
not  or  automotive  use,  and  currently 
clasi  ified  under  TSUS  item  number 
692.  J2  or  elsewhere  in  the  TSUS. 
Pro<  ucts  subject  to  the  outstanding 
antii  umping  duty  order  covering 
certi  in  tapered  roller  bearings  from 
Japa  1  (T.D.  76-227, 41  FR  34974)  were 
not  ncluded  within  the  scope  of  this 
investigation"  (see  Antidumping  Duty 
Ord  ir:  Tapered  Roller  Bearings  and 
Part ;  Thereof,  Finished  and  Unfinished, 
fron  Japan,  52  FR  37352,  October  6, 
198;  ).  At  issue  is  whether  forgings 
shoi  id  be  considered  unfinished  parts 
witl  in  the  scope  of  the  order. 

T  mken  claims  that  at  the  time  of  the 
ord(  r  Koyo's  imported  forgings  should 
hav«  properly  been  classified  as  TRB 
parts,  and  that  they  are  clearly  included 
witl  in  the  scope  of  the  order.  Koyo 
argu  es  that  the  language  of  the  order 
ima  nbiguously  excludes  forgings,  since 
at  tl  e  time  of  the  investigation  Koyo 
was  importing  forgings  under  TSUS 
606  7340  as  "non-machined  steel 
forg  ngs",  a  provision  not  mentioned  in 
the  trder.  Koyo  clearly  stated  in  each  of 
the  irst  three  administrative  reviews 
that  it  considered  its  imported  forgings 
to  b !  outside  the  scope  of  the  order,  and 
neit  ler  the  Department  nor  the 
peti  ioner  objected.  Therefore,  Koyo 
argu  BS  that  forgings  have  been 
com  idered  outside  the  scope  since  the 
ord(  r  was  published. 

T  le  Department's  position  is  that, 
abst  nt  the  rare  case  in  which  there  is  no 
nan  itive  description  of  the  subject 
mer  :handise,  any  TSUS  or  HTS 
nun  bers  mentioned  in  the  scope  of  an 
ordi  r  are  for  reference  only,  and  do  not 
lim  ;  the  scope  in  any  way.  The 
Dep  irtment's  position  in  this  respect  is 
sup  lorted  by  the  fact  that  the  scope 
des<  ription  for  each  of  the 
adn  inistrative  reviews  has  contained  a 
stati  ment  to  the  effect  that  the  Customs 
clas  iification  numbers  are  provided  for 
refe  ence  purposes  only.  However,  the 
lan{  uage  used  in  the  order  to  describe 
the  )roducts  is  ambiguous  with  respect 
to  f(  rgings,  since  forgings  are  not 


mentioned  and  there  is  no  explicit 
indication  of  what  products  are 
included  as  unfinisned  parts.  Moreover, 
while  Koyo  stated  in  its  review 
responses  that  it  did  not  report  forgings, 
it  is  not  apparent  from  these  statements 
the  form  die  imports  took.  As  was 
described  earlier,  the  term  "forgings" 
covers  a  wide  range  of  products.  "The 
question  this  scope  inquiry  poses  for  the 
Department  is  whether  the  instant 
forgings  are  advanced  to  the  point  that 
the  Department  considers  them  TRB 
parts. 

The  rrCs  Determination 

The  International  Trade  Commission's 
(ITC)  questionnaires  in  the  investigation 
defined  unfinished  parts  as  "*  *  * 
those  that  have  been  shaped  sufficiently 
that  they  may  be  used  only  in  the 
manufacture  of  tapered  roller  bearings." 
(p.  5).  Likewise,  the  ITC  considered 
whether  to  treat  unfinished  parts  as 
separate  like  products  in  its  final 
determination.  It  rejected  Koyo's  request 
to  consider  each  of  the  follovnng  groups 
as  discrete  like  products: 

1.  "Precursor  materials"  (i.e.,  unfinished 
forged  rings)  and  "finished  bulk  parts"  (i.e., 
rollers  and  cages)  of  tapered  roller  bearings; 

2.  Unfinished  tapered  roller  bearing 
components  (i.e. — unfinished  outer  rings  and 
inner  rings); 

3.  Finished  tapered  roller  bearings. 

(Tapered  Roller  Bearings  and  Parts 
Thereof,  and  Certain  Housings 
Incorporating  Tapered  Rollers,  from 
Japan,  Inv.  No.  731-TA-343  (Final), 
USITC  Pub  2020,  September  1987,  p.  5). 
The  ITC  reasoned  that  all  parts  are 
destined  to  become  complete,  finished 
TRBs  and  that  neither  finished  nor 
unfinished  parts  have  commercial  value 
except  as  components  of  TRBs.  To  the 
extent  that  the  ITC  considered  the  items 
in  this  list  a  single  like  product,  this 
statement  suggests  that  the  ITC 
considered  forged  rings  to  be  unfinished 
parts. 

The  ITC  also  states  in  its  final 
determination  that: 

Unfinished  bearing  components  are  the 
cones,  cups,  and  rollers  that  have  been  green 
machined  and  heat  treated,  but  that  require 
final  finishing  *  *  *  Green  machining  is  an 
industry  term  that  relates  to  the  machining 
operations  performed  on  the  raw  materials 
prior  to  heat  treatment  for  cups,  cones,  and 
rollers,  (p.  A-8) 

However,  Timken  points  out  that  the 
ITC  was  discussing  cups  and  cones 
made  frt)m  tubing  rather  than  forgings. 
and  argues  that  the  ITC's  view  that 
green  machining  is  the  first  stage  in  the 
production  process  applies  only  to 
tubing.  Timken  claims  that,  in  the  bar- 
based  manufacturing  process  Koyo  uses, 
the  first  step  in  production  is  forging. 
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This  is  consistent  with  an  ITC 
footnote  (p.  A-8)  that  the  forging 
process  is  used  instead  of  green 
machining,  indicating  that  at  least  some 
of  the  green  machining  necessary  on 
rings  cut  bom  tube  steel  is  not  necessary 
on  forgings.  Although  the  ITC 
considered  green  machining  to  be  the 
turning  point  in  Timken's  tube-based 
production  process,  the  distinction  is 
blurred  when  forgings  are  used.  Since 
forging  can  accomplish  some  of  the 
same  results  as  green  machining,  the 
ITC's  description  of  the  production 
process  does  not  necessarily  imply  that 
forged  rings  are  outside  the  scope  of  the 
order. 

Diversified  Products  Analysis 

While  stages  of  production  can  be 
helpful  in  determining  when  raw 
material  becomes  an  unfinished  part, 
the  descriptions  of  the  merchandise  in 
the  petition  and  the  Department's 
determinations  are  ambiguous  with 
respect  to  the  question  of  whether  these 
forgings  are  unfinished  parts.  The  ITC's 
final  determination,  though  not 
perfectly  clear,  points  toward  the 
conclusion  that  forgings  are  within  the 
scope  of  the  order.  Hawever,  because 
there  is  some  ambiguity,  the  Department 
considered  it  appropriate  to  analyze  the 
Diversified  Products  criteria.  The  four 
additional  criteria  the  Department 
considered  in  determining  if  forgings 
are  within  the  order  are  listed  at  19  CFR 
353.29(i)(2):  (1)  the  physical 
characteristics  of  the  product;  (2)  the 
expectations  of  the  ultimate  purchasers; 

(3)  the  ultimate  use  of  the  product;  and 

(4)  the  channels  of  trade. 

Physical  Characteristics 

Timken  points  out  that  forgings  are 
similar  in  si;^e  and  shape  to  finished 
cups  and  cones.  However,  Koyo  argues 
that  there  are  dramatic  differences 
between  forgings  and  finished  cups  and 
cones.  Some  forgings  are  split  in  two  to 
form  both  the  cup  and  the  cone.  In  the 
manufacturing  steps  that  take  place 
during  the  turning  process,  between 
24%  and  30%  of  the  steel  is  removed 
from  a  forging,  resulting  in  a  green 
machined  ring  with  the  specific 
dimensions  and  tolerance  of  the 
finished  cup  or  cone,  or  inner  and  outer 
raceways. 

Koyo  argues  further  that  the  forged 
rings  are  most  similar  to  steel  tube  rings, 
which  undergo  the  same  processes 
(green  machining,  heat  treatment, 
polishing,  and  grinding)  before 
becoming  a  finished  TRB  part.  Koyo 
states  that  "both  rings  cut  from  tube  and 
forged  rings  are  intermediate  donut- 
shaped  pieces  of  steel  that  are  first 
produced  from  steel  bar  and  later 


further  processed  into  parts  for 
bearings"  (Koyo's  letter  to  the 
Department,  November  22, 1993.  p.4). 
Both  parties  agree  that  rings  cut  bom 
tube  are  outside  the  scope  of  the  order, 
as  indicated  by  Koyo's  statement  to  that 
effiect  on  page  24  of  its  letter  and 
Timken's  reference  to  rings  cut  bom 
tube  as  raw  material  (p.23). 

However.  Timken  points  out  that  the 
forgings  in  question  are  a  much  more 
processed  product  than  rings  cut  from 
tube  steel.  Forged  rings  have  the 
approximate  shapes  of  the  cups  and 
cones  that  they  will  be  turned  into. 
Indeed,  forging  gives  them  much  of  the 
definition  that  green  machining  would 
otherwise  give.  As  a  result,  the  forgings 
are  effectively  dedicated  to  use  as  TRB 
parts.  Conversely,  rings  cut  from  tube 
steel  bear  little  resemblance  to  cups  or 
cones.  Tube  rings  lose  50%  to  75%  of 
the  weight  of  the  ring  during  green 
machining,  and  can  only  be  considered 
TRB  parts  after  this  process  takes  place. 
Given  the  advanced  shape  that  forging 
gives  the  components,  and  the 
consequent  reduction  in  green 
machining,  the  green  madiining  process 
does  not  appear  determinative  in  this 
case.  Rather,  it  is  the  advanced  physical 
characteristics  of  the  component 
forgings  that  are  definitive. 

The  Department  preliminarily 
determines  that  forged  rings  are  more 
processed  than  rings  bom  tube  stock, 
and,  as  such,  are  physically  distinct 
from  rings  cut  from  tube  steel.  While 
some  final  machining  is  necessary,  the 
forging  process  used  in  this  case 
effectively  transforms  the  metal  input 
into  a  product  sufficiently  advanced  in 
state  that  it  is  essentially  a  TRB 
component.  Consequently,  an 
examination  of  physical  characteristics 
indicates  that  forgings  are  included  in 
the  scope  of  the  order. 

Channels  of  Trade 

The  forgings  at  issue  are  either 
produced  by  Koyo  or  purchased  from 
steel  forgers  and  sold  by  Koyo  to 
AKBMC,  its  related  subsidiary.  Forgings 
move  through  the  same  channel  of  trade 
as  unfinished  parts,  namely,  to  bearings 
producers  for  incorporation  into  tapered 
roller  or  antifriction  bearings.  Therefore, 
the  Department  preliminarily 
determines  that  the  channels  of  trade 
criterion  indicates  that  forgings  are 
within  the  scope  of  the  order. 

Expectations  of  the  Ultimate  Purchaser 

The  forgings  in  question  are  imported 
into  the  United  States  for  use  in  the 
production  of  TRBs.  Timken  points  out 
that  these  forgings  have  imdergone 
initial  processing  which  renders  them 
dedicated  to  use  in  a  limited  range  of 


part  numbers.  Timken  notes  that  the 
bearings  producers  who  purchase  these 
forgings  have  no  expected  use  other 
than  the  production  of  finished 
bearings.  Koyo  submits,  however,  that 
finding  forgings  to  be  within  the  scope 
of  the  order  based  on  the  expectation 
criterion  is  comparable  to  concluding 
that  bearing  grade  steel  is  also  within 
the  scope,  since  it  too  is  imported  for 
use  in  production  of  TRBs  and  has 
almost  no  alternative  uses.  Koyo  argues 
further  that  rings  cut  from  tube  steel, 
which  are  outside  the  scope,  are  also 
limited  to  use  in  a  specific  range  of 
models. 

The  Department  notes  that  although 
the  expectations  of  the  purchasers  of 
bearing  grade  steel  and  of  rings  cut  from 
tube  steel  are  the  same  as  those  of 
purchasers  of  in-scope  TRB  parts,  no 
dne  argues  that  bearing  grade  steel  or 
rings  cut  from  tube  are  steel  are  covered 
by  the  order.  Moreover,  bearing  steel 
might  be  destined  for  bearing-related 
production  but  it  has  not  been  advanced 
to  the  point  of  dedicating  it  to  a  TRB 
component,  finished  or  unfinished.  By 
the  same  token,  it  is  also  possible  that 
some  rings  cut  from  tube  steel  may  not 
necessarily  be  intended  for  use  in  TRBs. 
However,  the  forgings  in  question  have 
been  advanced  to  the  point  that  some 
use  other  than  a  TRB  component  is 
highly  unlikely.  Because  the  expectation 
of  the  parties  importing  the  instant 
forgings  is  to  make  TRBs,  the 
Department's  position  is  that  this 
criterion  indicates  that  forgings  are 
within  the  scope  of  the  order. 

Ultimate  Use 

Timken  points  out  that  forgings  are 
more  dedicated  to  use  in  TRBs  tban 
rings  cut  bom  tube  steel,  since  these 
forgings  more  closely  approximate  the 
dimensions  of  the  finished  cup  or  cone 
and  do  not  require  as  extensive  a 
turning  process  as  steel  tube  rings.  Koyo 
contends  that  a  ring  cut  from  steel  tube 
is  as  dedicated  to  use  in  TRBs  as  a 
forging  is,  because  both  are  made  from 
bearing  grade  steel,  which  Koyo  claims 
is  too  expensive  to  be  used  for  other 
purposes.  Furthermore,  Koyo  argues,  a 
steel  tube  ring  and  these  forgings  are 
equally  limited  in  the  range  of  bearings 
for  which  they  can  be  used.  However, 
Koyo  uses  the  overwhelming  portion  of 
its  imported  forgings  in  the  production 
of  TRBs.  Koyo  suggests  that  it  is 
possible  to  use  some  of  the  forgings  to 
make  both  TRB  and  ball  bearing  parts 
(Koyo  submitted  an  example  of  a  ball 
bearing  and  a  TRB  that  have  inner  rings 
made  from  the  same  forged  ring),  and  it 
is  theoretically  possible  for  the 
manufacturer  to  use  a  forging  origiiial'y 
intended  for  use  in  a  TRB  to  produce  a 
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ball  bearing  instead,  if  production  needs 
change  after  importation.  In  practice, 
this  possibility  is  seldom  realized 
because  it  is  not  cost  efficient  to  create 
a  forging  with  multiple  uses.  Forgings 
are  used  to  limit  the  amount  of 
machining  that  is  necessary.  The  very 
concept  of  forging  embodies  shaping  a 
blank  to  the  degree  that  it  appears 
dedicated  to  one  product. 

The  Department  preliminarily 
determines  that  since  the  instant 
forgings  appear  dedicated  to  the 
production  of  TRBs,  these  forgings  are 
essentially  parts  of  TRBs.  Therefore,  the 
ultimate  use  criterion  indicates  that 
these  forgings  are  within  the  scope  of 
the  order. 

Conclusion 

Based  on  our  analysis  of  the 
comments  provided  by  interested 
parties  on  the  language  of  the  petition 
and  the  determinations  of  the  ITC  and 
the  Department,  and  on  the  physical 
characteristics,  channels  of  trade, 
expectations  of  the  ultimate  purchasers, 
and  the  ultimate  use  of  the  product,  in 
accordance  with  19  CFR  353.29(i),  we 
preliminarily  determine  that  such 
forgings  are  the  same  class  or  kind  of 
merchandise  as  vmfinished  TRB  parts, 
and  therefore  are  within  the  scope  of  the 
order  on  tapered  roller  bearings  and 
parts  thereof  from  Japan.  The 
Department  preliminarily  determines 
these  forgings  to  bevrithin  the  scope 
based  on  the  totality  of  the  facts 
presented  above  and  especially  for  the 
following  reasons:  (1)  the  ITC  clearly 
includes  precursor  materials  such  as 
forgings  within  its  definition  of  like 
product;  (2)  the  physical  characteristics, 
channels  of  trade,  ultimate  use  of 
forgings,  and  expectations  of  ultimate 
purchasers  indicate  that  such  forgings 
are  within  the  scope  of  the  order. 

We  invite  interested  parties  to 
comment  on  this  preliminary 
determination  no  later  than  March  18, 
1994.  Rebuttal  comments  are  due  no 
later  than  March  25, 1994.  The 
Department  will  consider  such 
comments  in  reaching  its  final 
'determination. 

This  preliminary  scope  ruling  is  in 
accordance  with  19  CFR  353.29(dK3). 

Dated:  February  18, 1994. 
loeeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc  94-4506  Filed  2-25-94;  8:45  ami 
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Natii  >nal  Oceanic  and  Atnnospheric 
Adn  inistration 

Nati  Nial  Weather  Service, 

MoC  emization  Transition  Committee 

Ti  ve  and  Date:  March  16, 1994  from 
10  a  m.-12  noon  and  1-3  p.m.;  and 
Man  :h  17, 1994  from  10  a.m.-12  noon 
and  1-2:30  p.m.  The  Committee  will 
tour  the  San  Francisco  WSFO  before  the 
mee  ing  on  March  16,  and  will  tour  the 
pro]  osed  Monterey  WFO  and  the  Naval 
Res<  arch  Lab  the  morning  of  March  17. 

Pi  ice:  The  meeting  on  March  16, 1994 
will  36  held  at  the  Dunfey  San  Mateo 
Hot(  1, 1770  S.  Amphlett  Boulevard,  San 
Mati  to.  CA,  94402  in  the  Cypress  room. 
The  continuation  of  the  meeting  on 
Mar  :h  17, 1994  will  be  held  at  the  Fleet 
Nun  lerical  Meteorological  and 
Oce  inographic  Center,  Building  702,  7 
Gra<  e  Hopper  Avenue,  Monterey,  CA, 
939-  3-5501. 


Siotus;  The  meeting  will  be  open  to 
>ublic.  Approximately  180  seats 
be  available  on  a  first-come  first- 
basis  for  the  public  on  March  16 
approximately  50  seats  will  be 
able  on  a  first-come  first-served 
for  the  March  17  portion  of  the 
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March  16, 1994  the  last  hour  will 
aside  for  oral  comments  from  the 
and  on  March  17, 1994, 11  am  to 
ijoon  will  be  set  aside  for  oral 
con  ments  irom  the  public  Persons 
wis  ling  to  speak  during  the  public 
con  ment  period  must  register  on  a  sign- 
i  heet  as  they  enter  the  meeting, 
order  to  conserve  the  time  for  the 
traolsaction  of  Committee  business, 

periods  for  oral  public  comment 
mu^t  be  limited.  Therefore,  it  may  be 
isary  to  allocate  the  time  available 
lach  speaker  and/or  limit  the 
nuqiber  of  speakers.  Time  could  be 

ted  to  5  minutes  per  speaker  and  the 
nuiiiber  of  speakers  to  12  on  a  first-come 
firs  -serve  basis.  Accordingly,  those 
wis  ling  to  comment  on  the  proposed 
cerl  ification  of  the  relocation  are 
strc  Qgly  encouraged  to  submit  these 
con  iments  in  writing  during  the  60-day 
con  iment  period  following  publication 
of  tpe  proposed  certification  in  the 

~  Register.  It  is  anticipated  that 
proposed  relocation  certification 
be  published  in  the  Federal 
Register  shortly  after  the  Committee 
pletes  consideration  of  this  action, 
comment  period  is  established  by 
section  706  of  the  Weather  Service 
Mo  lemization  Act  and  provides  the 
prii  nary  opportunity  for  such 
cor  iments. 

A  tatters  to  Be  Considered:  This 
me  »ting  will  include:  (1)  A  brief  on  the 
Ceyification  Package  for  the  proposed 
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relocation  of  the  San  Francisco  office: 

(2)  a  presentation  by  Jan  Null, 
meteorologist  at  WSFO  San  Francisco; 

(3)  a  presentation  by  Norman  Hoflmaim, 
Meteorologist-In-Charge  of  WSFO  San 
Francisco;  and  (4)  a  briefing  by  Chet 
Hendrickson  on  a  previous  office  move. 

Contact  Person  for  More  Information: 
Mr.  Senator  Raygor,  National  Weather 
Service,  Wx211. 1325  East-West 
Highway,  SSMC2,  Silver  Spring.  MD 
20910.  telephone:  (301)  713-0391. 

Dated:  February  22, 1994. 
Elbert  W.  Friday,  K 

Assistant  Administrator  for  Weather  Services. 
IFR  Doc.  94-4403  Filed  2-25-94;  8:45  am] 

BILLIMG  CODE  3S10-12-M 


P.D.021094P] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  Receipt  of  Two 
Applications  {P561  and  P770#66)  for 
Scientific  Research  Permits  and  Two 
Applications  for  Modifications  to 
Scientific  Research  Permit  818  (P211C). 

Notice  is  her^y  given  that  the  U.S. 
Department  of  Agriculture  (USDA), 
Washington  State  Office  (P561)  and  the 
NMFS  Northwest  Fisheries  Science 
Center  (P770#66)  have  applied  in  due 
form  for  permits,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  two 
modifications  to  Permit  816  (211C),  to 
take  listed  species  of  Snake  River 
salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  ^rts  217-227). 

The  USDA.  Washington  State  Office 
requests  authorization  to  take  listed 
juvenile  Snake  River  spring/summer 
and  fall  chinook  salmon  [Oncorhynchus 
tshawytscha)  in  research  activities  to 
determine  the  presence  or  absence  of 
those  species  in  various  backwater  side 
channels  and  farm  ponds  associated 
with  the  Tucannon  River  and  Asotin 
Creek.  The  purpose  of  the  research  is  to 
prepare  for  habitat  restoration  in  those 
streams,  in  coordination  with  local 
landowners,  state  agencies,  the 
Bonneville  Power  Administration,  and 
affected  tribes.  The  applicant  requests 
this  authorization  for  a  duration  of  two 
years. 

The  NMFS  Northwest  Fisheries 
Science  Center  requests  authorization  to 
conduct  eight  scientific  research  studies 
involving  the  take  of  listed  |uvenile 
Snake  River  spring/summer  and  fall 
chinook  salmon  and  juvenile  Snake 
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River  sockeye  salmon  (O.  nerka).  The 
applicant  requests  this  authorization  for 
a  duration  of  one  to  five  years  for  the 
different  studies. 

ODFW  requests  two  modifications  to 
their  scientific  research  Permit  818.  The 
first  request  is  for  authorization  to 
install  trap  boxes  on  eight  diversion 
screens  to  enable  the  collection  of 
information  on  species  composition  and 
migration  timing  of  listed  Snake  River 
spring/summer  chinook  salmon.  In 
addition,  these  traps  would  allow  the 
movement  of  trapped  fish  to  available 
water  when  the  water  supply  in  the 
irrigation  stream  channels  is 
insufficient.  The  second  request  is  for 
authorization  to  take  scale  samples  from 
adult  and  juvenile  Snake  River  spring/ 
summer  chinook  salmon.  The  applicant 
requests  authorization  for  both 
modifications  for  the  duration  of  the 
permit,  through  December  31, 1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  an  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwry.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  pubUcation  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those  ■ 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322);  and 

Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503- 
230-5400). 

Dated:  February  15, 1994. 
William  W.  Fox.  |r.. 

Director,  Office  of  Infected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  94-4501  Filed  2-25-94;  8:45  am) 
MLUNO  CODE  SSIO-Za-P 


P.O.  020994q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTKM:  Issuance  of  scientific  research 
permit  no.  888  (P559). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Hiroyuki  Suganiuna,  Ogasawara 
Marine  Center,  Byobudani,  Chichijima 
Ogasawara-mura,  Tokyo,  100-21,  Japan, 
has  been  issued  a  permit  to  take 
hiunpback  whales  (Megaptera 
novaeangliae)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Director.  Southwest  Region.  NMFS.  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach,  CA  90802.  (310/980- 
4016);  and 

Marine  Mamma^  Coordinator,  Pacific 
Area  Office,  NMFS,  2570  Dole  Street, 
room  106,  Honolulu.  HI  96822  (808/ 
955-8831). 

SUPPt^MENTARY  INFORMATION:  On 
January  4, 1994.  notice  was  published  in 
the  Federal  Re^er  (59  FR  296)  that  a 
request  for  a  scientific  research  permit 
to  take  humpback  whales  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  tmder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.).  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildfife  (50  CFR 
part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973. 
was  based  on  a  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  this  permit:  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
Endangered  Species  Act 

Dated:  February  18, 1994. 
William  W.  Fox.  Jr.. 

Director,  Office  of  Protected  Besources. 
National  Marine  Fisheries  Service. 
[FR  Doc  94-4445  Filed  2-25-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Ad  Hoc  Study  Panel  on  USAF 
Space  Launch  Capabihties  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
22-23  March  1994  at  Edwards  AFB,  CA 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  for  the  SAB  Ad  Hoc 
Study  on  Assessment  of  USAF  Space 
Launch  Capabilities. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b 
of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  94-4498  Filed  2-25-44;  8:45  amj 
MUMO  COOC  3t10-ei-M 


USAF  Scientific  Advisory  Board; 
Mooting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Software  Test  and  Evaluation 
Panel  will  meet  fix)m  8  a^m.  to  5  p.m. 
on  12-13  Apr  1994  at  AFOTEC.  Kirtland 
AFB.NM. 

The  purpose  of  these  meetings  is  to 
receive  briefings  and  to  have 
discussions  concerning  software  test 
and  evaluation.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
section  552b  of  title  5,  United  States 
Code,  specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-4648. 
Grace  T.  Rowe, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc.  94-4499  Filed  2-25-94;  8:45  am] 
BILUNO  cooe  MIO-ei-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  General  Spring  Board  Meeting 
from  8  a.m.  to  5  p.m.  on  20-21  Apr 
1994,  at  Scott  AFB,  IL. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  to  have 
discussions  concerning  Air  Mobility 
Command  and  USAF  Scientific 
Advisory  Board  matters.  This  meeting 
will  be  closed  to  the  pubUc  in 
accordance  with  section  S52b  of  title  5. 
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United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  fimher  information,  contact  the 
SAB  Secretariat  at  (703)  697-4648. 
Grace  T.  Rawv, 

Alternate  Air  Force  Federal  Begister  Uaison 
Officer. 
(FR  Doc  94-4500  Filed  2-25-94;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreement  to 
UrtMo  Enef^gy  and  Transportation 
Corporation 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  non-competitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2)(i)(A)  to  Urban  Energy  and 
Transportation  Corporation  (UETC) 
under  Cooperative  Agreement  Number 
DE-FC01-94EW54065.  Estimated  total 
funding  in  the  amoimt  of  $15,000,000 
will  be  provided  to  obtain  local  officials' 
participation  and  expertise  in 
transportation  activities  including 
collection  and  dissemination  of 
information,  conducting  regional  and 
national  workshops,  providing  tedmical 
assistance,  and  identification  and 
analyses  of  issues  related  to 
transportation  of  hazardous  materials 
through  large  luban  areas.  This  activity 
will  promote  better  understanding  of 
local  views  concerning  clean-up 
technologies,  emergency  management 
and  training  issues,  and  transportation 
operations  and  outreach.  As  a  result, 
this  will  enable  DOE  to  develop 
programs  that  will  better  meet  those 
local  needs. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.7(b)(2)(i)(A)  that  UETC  will  provide 
continued  activity  which  is  necessary  to 
the  satisfactory  completion  of  an 
activity  presently  being  funded  by  DOE, 
and  for  which  competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
activity. 

The  proposed  effort  is  to  establish  and 
maintain  networks  of  senior  decision- 
makers from  local  communities  who  are 
responsible  for  or  concerned  about 
technology  development,  transportation, 
and  emergency  issues  associated  with 
energy-related  fecilities, 

UFTC  has  a  vast  array  of  techniques 
to  accomplish  the  objectives  of  the 
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propo  ed  project,  including  professional 
techni  ]ues  in  structured  meeting  design 
and  fa  :ilitation,  information 
dissen  ination  through  printed  products 
such  a  >  newsletters  and  electronic 
media  opinion  surveys,  planning  and 
progra  n  evaluation,  and  public  and 
institu  tional  involvement. 

The  anticipated  period  of 
perfor  nance  is  60  months  from  the 
effecti  re  date  of  award. 
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INFORMATION  CONTACT: 
Department  of  Energy,  Office  of 
Placeiient  and  Administration.  Attn: 

Morgan,  HR-531.22. 1000 
Indepi^ndence  Avenue,  SW.. 
on,  DC  20585. 


ishi  igti 

Scott  ^effield, 

Directat.  Headquarters  Operations  Division 
B,  Offiae  of  Placement  and  Administration. 
IFR  Doj:.  94-4478  Filed  2-25-94;  8:45  am) 

B4LUNG  CODE  M«MI1-« 


Avaiifl  >ility  of  a  Study  on  the  Safety  of 
Shipn  ents  of  Plutonium  t>y  Sea 

AGENC  f:  Department  of  Energy. 
ACTIOH:  Notice  of  availability. 


SUMM/  RY:  The  DepartmAit  of  Energy,  in 
conjui  iction  with  other  Federal 
agenc  es,  has  completed  a  study  and 
submi  ted  it  to  Congress  on  February  8, 
1994,  )n  the  Safety  of  Shipments  of 
Plutot  ium  by  Sea.  The  study  was 
condu  ::ted  imder  the  authority  vested  in 
the  Pr  »sident  by  the  Constitution  and 
the  la'  /s  of  the  United  States  of 
Amer  ca,  including  section  301  of  title 
3  of  ti  B  United  States  Code,  and  section 
2904  <  f  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486.  By  memorandum 
dated  anuary  7, 1993,  the  President 
authoi  ized  the  Secretary  of  Energy,  in 
consu  tation  with  the  Nuclear 
Reguli  tory  Commission  and  with  the 
concu  Tence  of  the  Secretary  of  State, 
the  Se  aetary  of  Defense,  the  Secretary 
of  Tra  isportation,  the  Chairman  of  the 
Joint  (  hiefs  of  Staff,  the  Administrator 
of  the  Environmental  Protection 
Agenc  y.  the  Director  of  the  Federal 
Emer^  sncy  Management  Agency,  and 
the  Cqmmandant  of  the  United  States 
Coast  juard  to  proceed  with  the  study. 
ADORE  SSES:  The  study  is  available  at  the 
Public!  Reading  Room  (Room  lE-190). 
U.S.  Elepartment  of  Energy,  1000 
Indep  indence  Avenue,  SW.. 
Wash  ngton,  DC  20585,  Monday-Friday. 
9  a.m.  4  p.m.  EST,  excluding  Federal 
holidi  ys. 

Cop  es  of  the  study  have  also  been 
place<  in  the  following  reading  rooms: 
U.S.  E  epartment  of  Energy,  San 
Franc  sco  Operations  Offic%.  1333 
Broad  vay,  Oakland,  CA  94612;  U.S. 


Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  library,  3645  West 
112th  Avenue,  Westminster.  00  80030; 
U.S.  E)epartment  of  Energy,  Public 
Reading  Room,  Largo  Public  Library, 
351  East  Bay  Drive,  Largo,  FL  34640; 
U.S.  Department  of  Energy,  Idaho 
Operations  Office,  Public  Reading 
Room.  1776  Scaence  Center  Drive,  P.O. 
Box  1625.  Idaho  Falls,  ID  83402;  U.S. 
Department  of  Energy,  Chicago 
Operations  Office,  9800  South  Cass 
Avenue,  Argonne.  IL  60439;  U.S. 
Department  of  Energy,  Public  Reading 
Room,  Red  Bridge  Branch,  Mid- 
Continent  Public  Library,  11140  Lcxnist 
Street,  Kansas  City,  MO  64137;  U.S. 
Department  of  Energy.  Albuquerque 
Operations  Office,  Public  Reading 
Room.  National  Atomic  Museum,  20358 
Wyoming  Street,  S.E.,  Kirtland  Air 
Force  Base,  P.O.  Box  5400, 
Albuquerque.  NM  87185;  U.S. 
Department  of  Energy,  Nevada 
Operations  Officx,  2753  South  Highland 
Drive,  Las  Vegas,  NV  89109;  U.S. 
Department  of  Energy,  Public  Reading 
Room.  Miamisburg  Library.  35  South 
Fifth  Street.  Miamisburg,  OH  45342; 
U.S.  Department  of  Energy,  Public 
Reading  Room,  University  of  South 
Carolina,  Aiken  Campus  Writing  Center, 
171  University  Parkway,  Aiken,  SC 
29801;  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Officre,  Freedom  of 
Information  Officer.  200  Administration 
Road,  RM  G-209.  P.O.  Box  2001.  Oak 
Ridge.  TN  37831;  U.S.  Department  of 
Energy,  Reading  R(X)m,  Lynn  Library — 
Learning  Center,  Amarillo  College,  2201 
South  Washington  Street,  Amarillo,  TX 
79109;  U.S.  Department  of  Energy, 
Richland  Operations  Office,  825  Jadwin 
Avenue,  Room  157,  P.O.  Box  1970,  Mail 
Stop  Al-65,  Richland,  WA  99352. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  Lillian,  Deputy  Director,  Office 
of  Transportation,  Emergency 
Management,  and  Analytical  Services 
(EM-26),  U.S.  Department  of  Energy, 
Washington,  DC  20585,  at  301-903- 
7270. 

SUPPLEMENTARY  INFORMATION:  The 
subject  study  represents  a  review  and 
evaluation  of  readily  available  pertinent 
technical  rejrorts  which  were  discussed 
among  the  participating  agencies  during 
the  course  of  the  preparation  of  the 
study  from  October  to  December  1992. 
After  reviewing  the  hazards  posed  by 
plutonium,  applicable  transportation 
safety  and  physical  protection 
regulations,  pertinent  research  and 
experience,  and  contingency  plans,  the 
agencies  participating  in  this  study 
conclude  that  plutonium  can  be  shipped 
safely  by  sea. 
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Public  Law  102-486  also  requires  the 
preparation  and  submittal  to  Congress  of 
an  Implementaticm  Plan  that  describes 
the  plan  for  implementing  the 
recommendations  contained  in  the 
study.  The  Implementation  Plan  must 
be  submitted  to  Congress  and  made 
available  for  public  viewing  90  days 
after  issuance  of  the  study.  Subse({uent 
to  enactment  of  the  legislation  calling 
for  this  study  and  Implementation  Plan, 
and  subsequent  to  preparation  of  the 
study,  several  iiKlividual  members  of 
Congress  have  raised  additional 
concerns  relating  to  the  shipment  of 
radioactive  materials  by  sea.  These 
concerns  include  the  safety  of  shipment 
of  other  material  proposed  to  be  shipped 
(e.g.,  glassified  high-level  nuclear  waste 
and  mixed  oxide  fuel),  as  well  as  the 
need  to  evaluate  risk  assessment 
elements.  These  elements  are  shipping 
routes,  adequacy  of  the  revised 
International  Maritime  Organization 
code  for  radioac:tive  shipments,  the 
consequences  and  probability  of  the 
"maximum  credible  accident"  in 
shipping  by  sea.  and  the  examination  of 
threats  of  sabotage  and  terrorism.  The 
participating  Federal  agencies  will 
address  these  additional  concerns  in  the 
Implementation  Plan  to  the  extent  that 
they  relate  to  the  recommendations  in 
the  study.  Where  certain  issues  raised 
do  not  £all  within  the  framework  of  the 
study  and  Implementation  Plan,  the 
agencies  will  ensure  that  they  are 
addressed  through  direct 
communication  with  the  members  of 
Congress  who  raised  them. 

Issued  in  Washiogton,  DC,  on  February  18, 
1994. 

Ridurd  J.  Goimond, 

Assistant  Surgeon  GeneroL  USFHS.  Principal 

Deputy  Assistant  Secretary  for  Environmental 

Management. 

(FR  Doc  94-4342  Filed  2-2S-94;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELM-24-000,  M  al.] 

Consumer  Advocate  Division  of  the 
Put>lic  Service  Commission  of  West 
Virginia,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

Febniary  18. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 


1 .  Consume  Advocate  Division  of  tbe 
Public  Service  Commisaioa  of  West 
Virgiiiia,  Maryland  People's  Coimsel 
and  Pennsyhrania  OfiBce  of  Qmsumer 
Advocate  v.  AUe:gheny  Gaterating 
Company 

(Docket  ^k>.  EL94-24-00(4 

Take  notice  that  on  January  31. 1994. 
the  Consinner  Advcx:ate  Division  of  the 
Public  Service  Commission  of  West 
Virginia  (hereinafter.  "WV  Consumer 
Advcxate").  the  Maryland  People's 
Counsel  (hereinafter  "People's 
Counsel")  and  the  Pennsylvania  Office 
of  Consumer  Advcx:ate  (hereinafter 
"POCA")  submitted  their  joint 
complaint  against  Allegheny  Generating 
Company  (AGC).  In  their  complaint  WV 
Consumer  Advcxate,  People's  Counsel, 
and  POCA  request  that  the  Commission 

(1)  join  this  complaint  with  other 
proceedings  filed  concerning  AGCs 
return  on  equity;  (2)  adjust  AGCs 
allowed  rate  of  return  on  equity  to  no 
more  than  8.53%,  effective  on  and  after 
April  1, 1994;  and  (3)  establish  a  refund 
effective  date  no  later  than  60  days  after 
the  filing  of  this  complaint,  or  April  1. 
1994,  and  that  this  complaint  be  set  for 
hearing  at  the  earliest  date. 

Comment  date:  March  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Seminole  Electric  Cooperative,  Inc.  v. 
Florida  Power  &  Light  Company 

(Docket  No.  EL94-28-0001 

Take  notice  that  on  February  4, 1994. 
Seminole  Electric  Cooperative.  Inc. 
(Seminole)  tendered  for  filing  a 
complaint  and  motion  to  consolidated 
against  Florida  Power  &  Light  Company 
(FPL). 

In  its  complaint  Seminole  seeks  an 
order  &t)m  the  Commission  to:  (1)  Find 
the  rate  cnurently  charged  by  FPL  for 
partial  requirements  services  imder  the 
Aggregated  Billing  Partial  Service 
Agreement  between  FPL  and  Seminole, 
designated  as  FERC  Rale  Schedule  77, 
and  for  full  requirements  services  under 
the  Agreement  for  Full  Requirements 
Electric  Service  Cooperative,  Inc.,  are 
unjust  and  reasonable,  produce 
excessive  revenues  from  Seminole,  and 
should  be  reduced  consistent  herewith; 

(2)  establish  a  refund-effective  date  60 
days  alter  the  date  of  filing  this 
complaint;  (3)  set  this  matter  for 
hearing;  (4)  order  consolidation  of  the 
consideration  of  the  matters  raised  by 
this  complaint  with  the  ongoing 
pr(x:eedings  in  Docket  Nos.  ER93-465- 
000:  and  (5)  afford  Seminole  such  other 
relief  as  may  be  deemed  appropriate. 

Comment  date:  March  21, 1994,  in 
accx>rdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Southwestern  Public  Service 
Company 

(Docket  No.  EL94-31-0001 

Take  notice  that  on  February  4, 1994, 
Southwestern  Public  Service  Company 
(SPS)  tendered  for  filing  •  statement  as 
to  the  Absence  of  Need  for  Waiver  of 
Fuel  Adjustment  Clause  Regulations  or 
Alternative  Request  for  Waiver.  SPS 
states  that  it  will  illustrate  why  a  waiver 
of  the  Commission's  fuel  adjustment 
clause  (FAC)  regulations  was 
unnecessary  for  SPS  to  propo'ly  include 
certain  costs  in  the  computation  of  its 
fuel  costs  for  wholesale  FAC  billings. 

Comment  date:  March  7. 1994,  in 
accx>rdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Pool 

(Docket  Na  ER93-98S-0Q0i 

Take  notice  that  cm  Fetmiary  10, 1994. 
twenty-nine  participants  in  the  New 
England  Power  Pool  (tbe  Filing 
Participants)  submitted  additional 
information  concerning  the  Thirtieth 
Amendment  to  the  New  England  Power 
Pool  (NEPOOL)  Ajgreement  (the 
Amendment),  which  had  been  filed 
with  the  Commission  on  September  29, 

1993.  This  submittal  responds  to  the 
Commission's  letter  dated  January  14, 

1994,  in  the  capticmed  docket  requesting 
additional  information  concerning  the 
Amendment.  In  the  submittal,  tbe  Filing 
Participants  also  renew  their  request 
that  the  Commission  permit  the 
Amendment  to  l)ecome  effiective  as  ol 
September  30, 1993. 

The  Filing  Participants  state  that  this 
submitted  were  served  upon  all  of  the 
NEPOOL  Participants,  persons  who 
have  requested  intervention  in  the 
prcKeeding,  and  the  electric  utility 
regulators  in  the  six  states  in  which  the 
NEPOOL  Participants  are  located  and 
provide  retail-service. 

Comment  date:  March  7, 1994,  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  WasWngton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Prcrtests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
Jtaken,  but  will  not  serve  to  make 
protestants  parties  to  the  pnxreeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

I«is  D.  CasheU. 

Secretaiy. 

IFR  Doc.  94-4471  Filed  2-25-94:  8:45  am) 

BH.UNO  cooe  cnr-oi-^ 

pxtcket  No.  ER94-327-000,  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  22, 1994. 

Take  notice  that  the  followring  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service  Corp. 

{Docket  No.  ER94-327-0001 

Take  notice  that  on  February  14, 1994, 
Wisconsin  Public  Service  Corporation 
(the  Company)  of  Green  Bay,  Wisconsin, 
filed  a  proposed  Supplement  No.  4  to 
Supplement  No.  9  to  the  Company's 
Service  Agreement  with  WPPI  which 
relates  to  WPPI  peak  shaving  for  the 
period  January  1, 1996  through  October 
15, 1997. 

WPPI  is  the  only  customer  currently 
peak  shaving  under  the  Company's  W- 
1  full  requirements  tariff.  WPPI  supports 
the  filing  and  the  proposed  effective 
date  of  January  1, 1996. 

The  filing  does  not  change  the  level 
of  the  Company's  rates.  The  Company 
states  that  it  has  furnished  copies  of  the 
filing  to  WPPI.  its  other  customers  who 
are  served  under  the  full  requirements 
tariff,  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Corp. 

(Docket  No.  ER94-961-000] 

Take  notice  that  the  Notice  of  Filing 
issued  in  the  above-referenced  docket 
on  February  15, 1994  is  rescinded. 

3.  Florida  Power  Corp. 

(Docket  No.  ER94-961-0001 

Take  notice  that  Florida  Power 
Corporation  ("Florida  Power")  on 
February  8, 1994  tendered  for  filing  a 
wholesale  change  in  its  full 
requirements,  partial  requirements  and 
transmission  rates. 

The  rates  filed  herein  reflect  a  pre- 
filing  settlement  agreement  between  the 
Company  and  its  wholesale  customers 
that  have  participated  in  the  Company's 
recent  wholesale  rate  proceedings. 
Under  that  agreement,  the  rates  for  all 
classes  of  service  except  transmission 


serv  ce  on  a  1994  test  year  basis  will 
incn  ase  on  March  2, 1994,  in  the 
amoimt  of  (i)  $9.9  million  as  compared 

1993  settlement  rates  pending  for 
app^val  by  the  Commission  in  Docket 

R93-299-O00,  or  (ii)  $7.6  million 

mpared  to  the  existing  rates  to  be 
repli  ced  by  those  1993  settlement  rates, 
rates  for  transmission  service  on  a 

test  year  basis  will  decrease  on 
Marih  2, 1994,  in  the  amount  of  (i)  $1.1 
mill  m  as  compared  to  the  1993 
settlement  rates  pending  for  approval  or 

.8  miUion  as  compared  to  the 
rates  to  be  replaced  by  those 

settlement  rates.  The  rates  for 
tran4mission  service  on  a  1994  test  year 

will  subsequently  increase  on  May 
,  in  an  amount  of  $1.0  million  as  , 
with  the  March  2, 1994  level 

The  settlement  rates  are  extended 

wholesale  customers  not 

ipating  in  the  pre-filing  settlement 


(ii)t 

exis 

199 


exis  ing 


basil 
1,1<94, 
com  >ared 
rate! 
toal 
part  c: 
agre  tment. 

Fl  >rida  Power  requests  that  the 
Com  mission  waive  the  60  day  minimum 
notii  ;e  requirement  of  the  Federal  Power 
Act  o  achieve  the  March  2, 1994 
effec  tive  date  for  the  rate  changes 
prop  osed  for  that  date  for  (1)  the  parties 
to  the  pre-filing  settlement  agreement, 
(2)  c  astomers  not  parties  to  the  pre- 
filin  ( settlement  agreement  but 
cons  enting  to  the  pre-filing  settlement 
proc  edures  and  (3)  any  other  customers 
whc  do  not  oppose  the  March  2, 1994 
reqx  »sted  effective  date.  Florida  Power 
furt  er  requests  that  the  Commission 
esta  ilish  an  effective  date  of  April  9, 
199  ,  60  days  from  the  date  of  the  filing, 
for  t  ny  customers  who  oppose  the 
Mar  :h  2, 1994  effective  date.  The 
Con  pany  further  requests  that  the  rate 
incr  sases  proposed  for  March  2, 1994, 
Apr  1  9. 1994,  if  applicable,'  and  May  1, 
199'  be  permitted  to  become  effective 
witl  out  suspension  or,  if  suspended, 
that  the  suspension  be  for  the  minimum 
one  iay  period. 

F  jrida  Power  states  that  it  has  served 
cop  ss  of  its  filing  on  the  affected 
cust  jmers  and  the  Florida  Public 
Sen  ice  Commission. 

G  mment  date:  March  7, 1994,  in 
accc  rdance  with  Standard  Paragraph  E 
at  til  e  end  of  this  notice. 

4.  A  lantic  City  Electric  Co. 

(Doc  ;et  No.  ER94-97O-O001 

T(  ke  notice  that  on  February  14, 1994, 
Atla  [itic  City  Electric  Company  (ACE) 
ten(  ered  for  filing  as  an  initial  rate 
und  >r  Section  205  of  the  Federal  Power 
Act  md  part  35  of  the  regulations  issued 
ther  sunder,  an  Agreement  between  ACE 
and  Delmarva  Power  &  Light  Company 
(DP  .)  dated  February  2, 1994. 

A  JE  states  that  the  Agreement  sets 
fortl  the  terms  and  conditions  for  the 


sale  of  short-term  energy  which  it 
expects  to  have  available  for  sale  fit>m 
time  to  time  and  the  purchase  of  which 
will  be  economically  advantageous  to 
DPL.  ACE  requests  that  the  Commission 
waive  its  standard  notice  period  and 
allow  this  Agreement  to  become 
effective  on  February  14, 1994. 

ACE  states  that  a  copy  of  this  filing 
has  been  sent  to  DPL  and  will  be 
furnished  to  the  New  Jersey  Board  of 
Regulatory  Commissioners,  the 
Delaware  Public  Service  Commission, 
the  Mar>'land  Public  Service 
Commission,  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Maine  Power  Co. 

[Docket  No.  ER94-972-000] 

Take  notice  that  on  February  15, 1994. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  proposed  Power 
Sales  Tariff  revision  to  expand  the 
available  market  for  transactions  under 
the  Tariff. 

Comment  date:  March  7, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  West  Penn  Power  Co. 

[Docket  No.  ER94-973-000I 

Take  notice  that  on  February  15, 1994, 
West  Penn  Power  Company,  tendered 
for  filing  Addenda  adding  new  delivery 
points  for  borderline  service  provided  to 
Peimsylvania  Power  &  Light  Company 
i«  accordance  with  FERC  Electric  Tariff, 
First  Revised  Volume  No.  1. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

[Docket  No.  ER94-975-0001 

Take  notice  that  on  February  16, 1994, 
New  England  Power  Company  (NEP), 
tendered  fourteen  agreements  with  the 
Massachusetts  Bay  Transportation 
Authority.  One  agreement  concerns  the 
installation  and  maintenance  of 
metering  equipment.  The  other  thirteen 
agreements  are  long-term  service 
agreements  under  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  8. 

Comme/irdate;  March  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Qnunission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedxire  (IB  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser%-e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection. 
Lois  D.  CasheU, 
Secretary. 

(PR  Doc.  94-4469  Filed  2-25-94;  8:45  ami 
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[Docket  No.  CP94-21 1^)00,  et  aL] 

Transwestem  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

February^  18, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transwestem  Pipeline  Ca 

[Docket  No.  CP94-21 1-000) 

Take  notice  that  on  February  2, 1994, 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street, 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP94-21 1-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission's  Regulations,  for 
permission  and  approval  to  abandon  by 
sale  to  Enron  Oil  &  Gas  Company 
(Enron)  a  certain  small  diameter 
pipeline,  a  meter  station  and  related 
facilities  located  in  Lea  County,  New 
Mexico,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commissi(Hi  and  open  to  public 
inspection. 

Transwestem  states  that  by  the  terms 
of  a  Purchase  and  Sale  Agreement  dated 
November  1, 1993,  it  has  agreed  to  sell 
to  Mewboume,  at  the  net  book  value  of 
$75,000,  the  Vaca  lateral,  which 
includes  approximately  0.71  miles  of  4- 
inch  pipeline,  one  meter  station,  and 
related  faciUties  attached  to 
Transwestera's  24-inch  West  Texas 
lateral  in  Lea  Coimty,  New  Mexico. 
Transwestem  submits  that  no  removal 
or  modification  to  its  pipeline  facilities 
will  occur  as  a  result  of  the 
abandonment  and  that  the  facilities  to 
be  sold  to  Enron  will  be  used  as  part  of 
Enron's  existing  gathering  systems. 


Comment  (/ate:  March  11, 1994,  in 
accordance  witE  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Transwestem  Pipeline  Co. 

[Docket  No.  CP94-213-0001 

Take  notice  that  on  February  3, 1994, 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street, 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP94-213-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Commission's  Regulations,  for 
permission  and  approval  to  abandon  by 
sale  to  Mewboume  Oil  Company 
(Mewboume)  certain  smeill  diameter 
pipelines,  meter  stations  and  related 
facilities  located  in  Lipscomb  County. 
Texas  and  Ellis  County.  Oklahoma,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  wth  the  Commission 
and  open  to  public  inspection. 

Transwestem  states  that  by  the  temis 
of  two  Purchase  and  Sale  Agreements 
dated  January  27. 1994,  it  has  agreed  to 
sell  to  Mewboume.  at  the  net  book  value 
of  $252,950: 

1.  Approximately  five  miles  of  4-  and 
6-inch  pipelines,  two  meter  stations, 
and  related  facilities  attached  to 
Transwestem 's  12-inch  Leedy  lateral  in 
Ellis  County,  Oklahoma,  and 

2.  Approximately  six  miles  of  4- inch 
pipelines,  six  meter  stations,  and  related 
facilities  located  off  the  east  end  of 
Transwestem's  Mammoth  Creek  lateral 
in  Lipscomb  Coimty.  Texas. 
Transwestem  submits  that  no  removal 
or  modification  to  its  pipeline  Eacihties 
will  occur  as  a  result  of  the 
abandonment  and  that  the  facilities  to 
be  sold  to  Mewboume  will  be  used  as 
part  of  Mewboume's  existing  gathering 
systems. 

Comment  date:  March  11, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Co. 

[Docket  No.  CP94-224-000) 

Take  notice  that  on  Febmary  9, 1994, 
Northem  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000  filed  an 
application  pursuant  to  sections  7  (b) 
and  (c)  of  the  Natural  Gas  Act  for.  (a)  A 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  approximately  11.95 
miles  of  various  size  mainline  and 
branchline  loo]Mng  pipeline;  and  (b) 
permission  and  approval  to  abandon 
and  a  certificate  of  public  convenience 
and  necessity  for  certain  facilities  for 
the  modification  of  nine  town  border 
stations  (TBS)  in  the  State  of  Minnesota 
in  order  to  expand  pipeline  capacity  to 


provide  incremental  firm  transportation 
service  to  Miimegasco.  a  Division  of 
Arkla,  Inc.  (Minnegasco)  and  Great 
Plains  Natural  Gas  Company  (Great 
Plains),  all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  the 
following  facilities  in  order  to  provide 
firm  transportation  service  Minnegasco 
and  Great  Plains. 

(1)  Approximately  2.82  miles  of  30- 
inch  pipeline  at  the  end  of  the  existing 
D-Line  in  a  northerly  direction  parallel 
to  Northem 's  existing  mainline  in  Steele 
County,  Minnesota.  A  tie-in  to  the  B  and 
C-Lines  would  be  made  at  the  end  of  the 
D-Line  extension  and  the  existing  D  to 

C  regulator  setting  would  be  moved  to 
the  new  lie-over  point; 

(2)  Approximately  1.28  miles  of  30- 
inch  pipeline  as  an  extension  of 
Northern's  C-Line  parallel  to  Northern's 
existing  mainline  and  ending  with  a  tap 
on  the  B-Line  in  Washington  County, 
Minnesota; 

(3)  Approximately  7.85  miles  of  8- 
inch  pipeline  loop  on  the  Alexandria 
Branchline  in  a  westerly  direction  in 
Morrison  County,  Minnesota  to 
accommodate  a  portion  of  the  increased 
requirements  for  Minnegasco; 

Northem  proposes  to  modify  the 
Clarkfield  No.  1  TBS  serving  (keat 
Plains  and  8  TBS'  serving  Minnegasco 
as  follows: 

(1)  Install  one  3-inch  rotary  meter  mn 
and  modify  meter  piping  on  Clarkfield 
No.  1; 

(2)  Install  one  3-inch  rotary  meter  run. 
modify  meter  piping,  remove  1-inch 
regulators  and  install  two  2-inch 
regulators  on  St.  Michael  Na  1; 

(3)  Remove  existing  meters  and  install 
one  3-inch  rotary  meter  run  and  one  6- 
inch  turbine  meter  run  at  Glenwood  Na 
1: 

(4)  Remove  existing  meter,  install  two 
3-inch  rotary  meters  and  modify  meter 
piping  at  St.  Bonifacius  No.  1; 

(5)  Remove  existing  meter  and  install 
diaphragm  meter  at  Waconia  No.  IB; 

(6)  Remove  existing  regulators  and 
install  two  2-inch  regulators  at  Waconia 
No.  1: 

(7)  Remove  existing  meters  and  install 
one  3-in(;h  and  one  4-inch  rotary  meters 
at  Prior  Lake  No.  lA; 

(8)  Replace  existing  regulators  with 
two  linch  regulators  and  modify  piping 
under  relief  valve  at  Prior  Lake  No.  l; 

(9)  Replace  existing  regulator  valve 
trim  at  Mound  No.  1. 

Northem  estimates  the  cost  of  these 
facilities  to  be  $6,065,000  which  would 
be  financed  with  internally  generated 
funds. 
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Northern  proposes  to  construct  the 
facilities  to  provide  additional  capacity 
on  Northern's  mainline  north  between 
its  Owatonna  Compressor  Station 
(Owatonna)  in  Steele  County,  Minnesota 
and  its  North  Branch  Compressor 
Station  in  Chicago  County,  Minnesota  to 
serve  additional  market  requirements  of 
19,788  Mcf  of  natural  gas  per  day 
requested  by  Minnegasco  and  Great 
Plains  during  a  thirty  day  open  season 
from  November  10, 1993  to  December  9, 
1993.  Northern  states  that  the 
Alexandria  Branchline  loop  is  required 
to  meet  Minnegasco's  increased 
requirements  served  from  the 
branchline.  Northern  states  that  the 
mainline  facilities  would  increase  the 
capacity  of  the  mainline  north  of 
Owatonna  by  19,288  Mcf  of  natural  gas 
per  day  and  is  required  for  the  1994-95 
beating  season.  The  balance  would  be 
transported  through  existing  capacity,  it 
is  indicated. 

Northern  states  that  Northern  has 
entered  into  precedent  agreements  for 
firm  transportation  service  for  the  five 
winter  months  of  November  through 
March  with  Minnegasco  for  18,788  Mcf 
of  natural  gas  per  day  and  Great  Plains 
for  1,000  Mcf  of  natural  gas  per  day. 
Northern  states  that  Northern  would 
provide  the  firm  transportation  service 
for  Minnegasco  and  Great  Plains 
pursuant  to  Northern's  currently 
effective  Rate  Schedule  TFX  for  a 
primary  term  often  years. 

Comment  date:  March  11, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP94-226-O00] 

Take  notice  that  on  February  14, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP94-226-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  continue  the  operation 
of  an  existing  delivery  point,  installed 
under  Section  311(a)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  in  Lea 
County,  New  Mexico,  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso,  it  is  said,  installed  the  Cabot 
Hobbs  Meter  Station  imder  Section 
311(a)  of  the  NGPA  and  has  exclusively 
used  it  for  the  transportation  and 
delivery  of  natural  gas  under  Part  284, 
Subpart  B.  El  Paso  states  that  the 
regulatory  restriction  placed  on  the 
operation  of  a  facility  installed  under 


Sec  ion  311(a)  of  the  NGPA  prohibits  El 
Pasi  )'s  shippers  from  utilizing  this 
deli  /ery  point  under  any  transportation 
arra  igement  other  than  a  Subpart  B 
tran  sportation  arrangement. 

E  Paso  states  further  that  it  now 
reqi  ests  authorization  to  continue  the 
ope  ation  of  the  facility  under  the 
Natt  iral  Gas  Act. 

C  imment  date:  April  4, 1994,  in 
acc<  rdance  with  Standard  Paragraph  G 
at  tt  e  end  of  this  notice. 

5.  C  >Iuinbia  Gas  Transmission  Corp.- 

iDoc  cet  No.  CP94-229-000J 

Ti  ike  notice  that  on  February  14, 1994, 
Col  jnbia  Gas  Transmission  Corporation 
(Col  Lunbia),  1700  MacCorkle  Avenue. 
SE.,  Charleston,  West  Virginia  25314- 
159  I,  filed  in  Docket  No.  CP94-229- 
000,  a  request  pursuant  to  §  157.205  of 
the  I  !k)mmission's  Regulations  under  the 
Natl  iral  Gas  Act  (18  CFR  157.205)  for 
autl  orization  to  abandon  by  sale  its 
tran  imission  Line  L-2103,  together  with 
its  r  ghts-of-way  and  appurtenances,  to 
Ohii  I  Cimiberland  Gas  Company.  In 
com  lection  to  the  sale,  Columbia  also 
reqi  ests  authorization  to  abandon  45 
poii  ts  of  delivery  to  Columbia  Gas  of 
Ohii »,  Inc.  for  service  to  mainline  tap 
cusi  smers,  whose  service  will  be 
coni  inued  by  Ohio  Cumberland,  under 
the  I  lUthorization  issued  in  Docket  No. 
CP8  J-76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
fort  I  in  the  request  which  is  on  file  with 
the  I  Commission  and  open  to  public 
insj  Bction. 

G  flimibia  states  that  the  facilities 
proj  osed  for  abandonment  were 
util  zed  to  move  gas  to  and  fit>m  Knox 
Stoi  ige  Field  tmtil  the  abandonment  of 
Knc  (.  It  is  stated  that  the  line  was  then 
tran  iferred  to  transmission  plant  and  is 
cun  mtly  used  to  provide  service  to 
mail  iline  customers  of  Columbia  Gas  of 
Ohii  I,  Inc.  Columbia  states  that  the 
pro|  osed  abandonment  will  not  result 
in  ai  ly  loss  or  change  of  service  to 
exis  ing  Columbia  customers. 

Q  mmenidate:  April  4, 1994,  in 
accG  rdance  with  Standard  Paragraph  G 
at  tl:  e  end  of  this  notice. 

Stai  dard  Paragraphs 

person  desiring  to  be  heard  or  to 
any  protest  with  reference  to  said 
appication  should  on  or  before  the 
com  nent  date,  file  with  the  Federal 
Enei  gy  Regulatory  Commission, 
Was  lington,  DC  20426,  a  motion  to 
intei  vene  or  a  protest  in  accordance 
wit!  the  requirements  of  the 
Cone  mission's  Rules  of  Practice  and 
Proc  Bdure  (18  CFR  385.214  or  385.211) 
and  iie  Regulations  under  the  Natural 
Gas  \ct  (18  CFR  157.10).  All  protests 
file<  with  the  Commission  will  be 


F.  Aiy 
mak) 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
qertificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
ujinecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
G.  Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
Lois  D.  Caahell, 
Secretary. 

[FR  Doc.  94-4470  Filed  2-25-94;  8:45  am] 
BILLHM  CODE  9m-*t-r 

[Docket  No.  CP94-233-000] 

Chandeleur  Pipe  Une  Co.;  Application 

February  22, 1994. 

Take  notice  that  on  February  14. 1994, 
Chandeleur  Pipe  Line  Company 
(Chandeleur).  P.O.  Box  740339.  New 
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Orleans,  LA  70174.  fildd  in  Docket  No. 
CP94-233-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  increase  of 
maximum  operating  pressures  and  total 
system  maximum  capacity  of  its 
pipeline,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Chandeleur  states  that  it  consists  of  a 
79.9  mile  12-inch  mainline,  a  parallel 
82.3  mile  16-inch  mainline  (which 
loops  the  12-inch  line)  and  an  11.3  mile 
12-inch  lateral  gas  supply  pipeline.  The 
maximum  operating  pressure  of  the  12- 
inch  mainline  is  1100  psig.  The 
maximimi  operating  pressure  of  the  16- 
inch  mainline  1000  psig.  The  maximum 
operating  pressure  of  the  12-inch  lateral 
is  1318  psig.  The  current  authorized 
system  capacity  is  205,000  Mcf  per  day, 
with  maximvun  capacity  of  240,000  Mcf 
per  day. 

Specifically,  Chandeleur  requests 
authorization  to  increase  the  maximum 
operating  pressures  of  both  its  12-inch 
and  16-inch  mainlines  to  1200  psig. 
Chandeleur  states  that  it  has  recently 
completed  a  new  interconnection  with 
Texas  Eastern  Transmission 
Corporation's  ("TETCO")  24-inch 
mainline  in  offshore  Louisiana  in  OCS 
Breton  Sound  Block  42  for  the  purpose 
of  allowing  Chandeleur's  shippers  to 
transport  gas  into  TETCO's  system, 
thereby  increasing  the  shippers' 
delivery  options.  Chandeleur  states  that 
TETCO's  maximum  operating  pressure 
is  1200  psig.  To  allow  delivery  of 
natural  gas  from  Chandeleur  into 
TETCO's  24-inch  mainline  when 
TETCO  is  operating  at  maximum 
pressure,  Chandeleur  states  that  its 
maximum  operating  pressure  must 
match  TETCO's  and  therefore  must  be 
increased  to  1200  psig. 

Chandeleur  states  that  the  requested 
increase  in  pressure  to  1200  psig  is 
within  maximum  allowable  operating 
pressures  for  Chandeleur's  pipeline  as 
established  by  the  Department  of 
Transportation. 

Chandeleur  states  that  the  requested 
increase  in  operating  pressure  and 
maximum  capacity  will  allow  its 
current  and  future  shippers  to  increase 
the  amount  of  gas  they  can  transport  to 
existing  markets  and  to  new  markets 
which  are  not  now  economically 
accessible  through  Chandeleur. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
3, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Enei^y  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
vrithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Chandeleur  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  94-4416  Filed  2-2S-94:  8:45  am] 
MUMG  COOC  «717-ei-M 


pocket  No.  MQ91-7-000] 

Ozark  Gas  Transmission  System; 
Filing 

February  22. 1994. 

Take  notice  that  on  August  2, 1991, 
Ozark  Gas  Transmission  System  (Ozark) 
made  a  filing,  under  protest,  in  the 
above-captioned  docket  concerning  its 
compliance  with  Order  Nos.  497  et  al.i 


>  Inquiry  Into  Alleged  Anticompetitiva  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  Order  No.  497,  S3  FR  22139  22139  Clune 
14. 1986).  FERC  Stats,  k  Regs.  [Regulations 
Preambles  1986-19901 1  30.820  (1988).  order  on 
reh'g.  Order  No.  497-A,  54  FR  52781  (Dec.  22. 
1989).  FERC  Stau.  ft  Regs.  [Regulations  Preamble* 
1986-1990]  1  30.868  (1989).  order  extending  sunset 
date.  Order  No.  497-B.  55  FR  53291  (Dec.  28. 1990). 
FERC  Stats,  ft  Regs.  IRegula'.ions  Preambles  1986- 
1990)  1  30.908  (1990),  order  extending  sunset  date 
and  amending  final  rule.  Order  No.  497-C.  57  FR 
9  (Ian.  2, 1992).  ID  FERC  Stats,  ft  Regs.  5  30.934 
(1991).  reh'g  denied.  57  FR  5815  (Feb.  18. 1992).  58 
FERC  1  61.139  (1992).  affd  in  part  and  remanded 


On  December  23. 1993,  in  Order  No. 
497-E,  the  Commission  confirmed  that 
Ozark  is  subject  to  Order  Nos.  497  et  al. 
This  notice  of  Ozark's  prior  compliance 
filing  is  being  issued  in  accord  mth 
Order  No.  497-E. 

Ozark  states  that  copies  of  this  filing 
were  served  upon  all  parties  on  the 
official  service  list  complied  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC.  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  March  9, 1994.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Clashell. 
Secretary. 

[FR  Doc  94-4417  FUed  2-25-94;  8:45  am] 
Boxmo  COOC  tn7-oi-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Integrated  Resource  Planning  Impact 
on  Utility  Systems  and  Consumers 

agency:  Energy  Efficiency  and 

Renewable  Energy,  DOE. 

ACTION:  Notice  of  inquiry  and  request  for 

comments. 

summary:  The  U.S.  Department  of 
Energy's  (DOE)  Integrated  Resource 
Planning  (IRP)  Program  is  interested  in 
soliciting  the  opinions  of  electric  and* 
gas  utilities  and  their  trade  associations, 
electricity  and  gas  consumer 
associations.  State  regulatory 
commissions  and  energy  offices, 
consumer  and  other  public  interest 
groups,  and  universities,  research  and 
consulting  firms  concerning  the  likely 
effects  of  IRP  on  utility  systems, 
consumers  and  small  businesses. 
Responses  to  this  request  will  assist  the 
DOE  in  satisfying  both  its  near-term  and 


in  part.  Tenneco  Gas  v.  FEKC.  969  FJd  1187  (DC 
Cir.  19S2):  Order  No.  497-0.  (order  on  remand  and 
extending  sunset  date).  57  FB  58.978  (December  4. 
1992),  lUFEBCStat.  and  Beg  f  30.958  (1992); 
Order  No.  497-E,  Order  on  rehearing  and  extending 
tunset  date).  59  FB  243  (January  4. 1994).  ttl  FEhC 
Stat,  and  Reg.  f  30,987  (December  23. 1993). 


longer-term  IRP  evaluation 
responsibilities. 

DATES:  Written  comments  must  be 
submitted  by  April  1, 1994  to  ensure 
their  consideration. 

ADDRESSES:  Send  comments  to  Andrew 
Krantz,  Integrated  Resource  Planning 
Program,  Office  of  Utility  Technologies. 
U.S.  Department  of  Energy.  Forrestal 
Building.  EE-10. 1000  Independence 
Ave.,  SW..  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Andrew  Krantz  of 
the  U.S.  Department  of  Energy  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

I.  EP Act's  IRP  Repotting  Requirements 
of  DOE 

The  Energy  Policy  Act  of  1992 
(EPAct)  contains  several  requirements  of 
DOE  to  report  to  the  President  and 
Congress  on  the  status  and  likely 
impacts  of  electric  and  gas  IRP 
development  across  the  nation.  These 
IRP-related  reporting  requirements  can 
be  found  in  EPAct,  Title  I— Energy 
Efficiency,  Subtitle  B — Utilities, 
Sections  111(e)  and  115(e).  The  purpose 
of  tliis  notice  is  to  obtain  information 
relevant  to  the  IRP  evaluation  and  small 
business  impact  reporting  requirements 
by  soliciting  the  opinions  of  IRP 
stakeholders  concerning  the  impact  of 
IRP  on  electricity  costs  to  consumers, 
reliability  of  electric  service, 
dependence  on  particular  energy 
sources,  and  small  businesses  engaged 
in  providing  energy  services.  In  the 
near-term,  DOE  must  satisfy  these  EPAct 
requirements  which  call  for  DOE  to 
prepare  this  report  to  the  President  and 
Congress  within  two  years  of  EPAct 's 
enactment.  The  report  must  contain, 
among  other  IRP-related  items,  an 
evaluation  which  determines: 

•  Whether  and  to  what  extent  IRP  (electric 
only)  is  likely  to  result  in — 

a.  Higher  or  lower  electricity  costs  to  an 
electric  utility's  ultimate  consumers  or  to 
classes  or  groups  of  such  consumers; 

b.  Enhanced  or  reduced  reliability  of 
electric  service;  and 

c.  Increased  or  decreased  dependence  on 
particular  energy  resources;  as  well  as 

•  The  comjjetitive  impact  of 
implementation  of  energy  conservation, 
energy  efficiency,  and  other  DSM  programs 
by  utilities  (electric  and  gas)  on  small 
businesses  engaged  in  the  design,  sale, 
supply,  installation,  or  servicing  of  similar 
energy  conservation,  energy  efficiency,  or 
other  DSM  measures;  and  whether  any 
unfair,  deceptive,  or  predatory  acts  exist,  or 
are  likely  to  exist,  bom  implementation  of 
such  programs. 

The  DOE  IRP  Program  will  also  use 
responses  to  this  request  for  providing 


insight  Into  the  direction  of  the 
Prograi  I's  longer-term  research  agenda 
related  to  assessing  the  national  impacts 
of  IRP.  Responses  to  this  request  will  be 
analyzf  d  and  reported  by  the  staff  of 
E)OE's  Qtegrated  Resource  Planning 
(IRP)  Piogram.  which  is  under  the 
auspic*  of  the  Office  of  Utility 
Technc  ogies  which  is  under  the  Office 
of  the  /  ssistant  Secretanr  for  Energy 
Efficiei  cy  and  Renewable  Energy.  This 
simmia  y  will  characterize  what  various 
groups  )elieve  to  be  the  likely  impacts 
of  elect  'ic  IRP  on  the  nation. 

n.  Put]  ose  of  Request 

The  <  verall  legislative  intent  of 
Subsec  ion  111  of  EPAct  is  to  promote 
energy  jfficiency.  in  particular  by 
encouri  [ging  utilities  and  States  to  adopt 
the  plan  uiing  principles  of  IRP.  The 
legislat  ve  intent  of  the  requirements  to 
report  I  le  impact  of  IRP  on  electricity 
costs  to  consumers,  reliability  of  electric 
service  and  dependence  on  particular 
energy  resources  is  to  assess  the  likely 
results  3f  IRP  implementation  against 
the  int<  nded  purpose  and  goals  of 
EPAct'i  IRP-related  provisions.  It  is  also 
the  inti  nt  of  the  provision  to  determine 
the  con  ipetitive  impacts  of  the  energy 
conser  ation,  energy  efficiency,  and 
other  d  imand-side  management 
prograi  is  of  electric  and  gas  utilities  on 
small  b  iisinesses  to  ensure  that  State 
regulat  )ry  conunissions  are  considering 
the  im]  act  which  expanded  DSM 
prograi  is  may  have  on  small  businesses 
already  engaged  in  similar  activities, 
and  an  implementing  measures  to 
assure  hat  utility  actions  vrill  not 
providi  I  utilities  with  an  unfair 
compet  itive  advantage  over  such  small 
busine  ses. 

The  XDE's  IRP  Program  is  responsible 
for  this  report.  The  program  views  the 
Federa  role  in  IRP  development  as  a 
collecti  ir  of  important  data,  a  conduit  of 
the  lesi  ons  learned  by  experienced  IRP 
practit  oners  to  new  IRP  adopters,  a 
develo  ler  of  new  tools  and  data  bases 
and  m<  nitorer  of  the  outcomes  of  IRP 
procesi  es  arotmd  the  country.  Among 
the  prii  trities  in  this  effort  is  the 
fulfilln  ent  of  these  EPAct  reporting 
require  ments  concerning  the  likely 
impact ;  of  IRP  on  the  natfoiL 

Subn  litting  this  report  to  the  President 
and  Co  igress  will  be  a  component  of  a 
contini  ing  effort  by  DOE's  IRP  Program 
to  mon  tor  and  evaluate  the  impact  of 
IRP  on  the  nation's  States,  utilities  and 
consur  lers.  The  IRP  Program  views  as 
part  of  ts  role  to  think  critically  about 
IRP  an(  its  expected  benefits.  Because 
DOE  in  plements  national  energy 
policie  i  that  emphasize  IRP  as  a 
potent!  il  solution  to  some  of  the 
problei  ns  affecting  the  nation's  utility 


energy  services,  an  assessment  as  to 
whether  and  to  what  extent  IRP  is 
providing  overall  benefit  to  the  nation, 
as  it  is  practiced,  is  a  necessary  and 
important  DOE  responsibility. 

m.  Definitions  ofIRP 

To  ensure  that  all  respondents  to  this 
notice  have  a  common  understanding  of 
DOE's  perspective  on  the  role  of  ERP  in 
utility  planning,  DOE  offers  the 
following  to  define  IRP's  scope  and 
parameters  and  to  describe  the 
characteristics  which  distinguish  IRP 
from  traditional  planning  approaches. 

Traditional  planning  techniques  used 
by  utilities  once  focus  only  on  investing 
in  supply-side  resources  to  satisfy 
customers'  needs.  A  distinguishing 
factor  of  the  IRP  process  is  that  it 
includes  both  supply-  and  demand-side 
resources  in  meeting  demands  for  utility 
energy  services.  According  to  Section 
111  of  EPAct,  IRP  for  electric  utility 
service  is: 

A  planning  and  selection  process  for  new 
energy  resources  that  evaluates  the  full  range 
of  alternatives,  including  new  generating 
capacity,  power  purchases,  energy 
conservation  and  efficiency,  cogeneration 
and  district  heating  and  cooiing  applications, 
and  renewable  energy  resources,  in  order  to 
provide  adequate  and  reliable  service  to  its 
customaM  at  the  lowest  system  cost 

In  addition  to  promoting  a  mix  of 
alternative  resources,  IRP  infuses  the 
interests  of  all  stakeholders:  Utilities, 
ratepayers,  regulators,  stockholders,  and 
interest  groups.  The  following 
explanation  of  IRP,  also  taken  from 
EPAct  Section  111.  reflects  the  idea  that 
IRP  is  a  process  that  evaluates  the  issues 
raised  by  different  stakeholders. 

The  Process  (will)  take  into  account 
necessary  features  for  system  operation,  such 
as  diversity,  reliability,  dispatchability,  and 
other  factors  of  risk;  (will)  take  into  account 
the  ability  to  verify  energy  savings  achieved 
through  energy  conservation  and  efficiency 
and  the  projected  durability  of  such  savings 
measured  over  time;  (and  will]  treat  demand 
and  supply  resources  on  a  consistent  and 
integrated  basis. 

The  DOE  approach  to  IRP  for  utility 
and  State  energy  planning  is  to  treat  all 
options — supply,  storage,  delivery,  and 
demand-side— on  a  consistent  basis 
using  a  systems  approach  without 
preconceptions  or  bias  for  or  against  any 
particular  option,  fiiel  type,  or  form  of 
ownership.  The  following 
characteristics  distinguish  IRP  from 
traditional  planning  techniques. 

1.  IRP  examines  the  full  range  of  energy 
and  capacity  resources  including  demand- 
side  management  programs,  transmission  and 
distribution  systems,  and  non-traditional 
supply  altemativec. 
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2.  IRP  gives  consideration  to  the  full  range 
of  economic,  environmental,  social,  and 
technological  factors. 

3.  IRP  focilitates  public  involvement  in 
utility  planning. 

4.  IRP  facilitates  consideration  of  the  risks 
and  uncertainties  pwsed  by  different  resource 
portfolios  and  by  external  fiactors  such  as 
fluctuations  in  energy  prices  and  economic 
conditions. 

IV.  Nature  of  Information  Sought 

EKDE  urges  those  interested  in 
responding  to  this  notice  to  consider  the 
provided  definition  of  IRP  and  its 
characteristics  and  to  consider  the 
following  list  of  questions.  DOE  is  also 
interested  in  gauging  the  evolution  of 
IRP  practices  around  the  nation, 
particularly  as  those  practices  apply  to 
the  significant  changes  that  are  likely  to 
occur  in  the  utility  services  industry 
over  the  next  several  years.  Therefore, 
DOE  urges  respondents  to  also  consider 
each  of  the  following  questions  and 
explain  how  they  might  answer  those 
questions  five  years  from  now. 
Respondents  are  asked  to  please  include 
their  imderlying  assumptions  which 
accompany  their  opinions  on  the  future 
status  and  likely  impact  of  IRP.  This 
information  will  enhance  DOE's  ability 
to  accurately  interpret  the  response  and 
compare  it  to  the  opinions  of  other 
respondents. 

•  Has  the  implementation  of  IRP 
changed  (or  is  likely  to  change)  the  per 
unit  cost  as  well  as  the  total  bill  for 
electricity  for  consumers  from  pre-IRP 
levels?  How,  if  at  all,  have  different 
consumer  classes  or  groups  experienced 
(or  are  likely  to  experience)  changes  in 
the  cost  of  their  electric  service  as  a 
result  of  IRP?  Are  these  changes  good  or 
bad  and  why?  What  characteristics  of 
IRP  are  most  responsible  for  the  changes 
in  electricity  costs  which  you  have  cited 
for  the  previous  questions?  What 
studies,  reports,  or  other  information 
underhe  your  comments? 

•  Has  the  implementation  of  IRP 
enhanced  or  reduced  (or  is  likely  to 
enhance  or  reduce)  the  overall 
reliability  of  electric  service  to 
customers?  What,  if  any,  are  the  IRP 
characteristics  most- responsible  (or 
likely  to  be  most  responsible)  for  a 
change  in  the  level  of  electric  service 
reliability  since  IRP  has  been 
implemented?  What  studies,  reports,  or 
other  information  imderlie  your 
comments? 

•  (Regarding  the  electric  utility  or 
utilities  of  most  immediate  concern  to 
you),  has  the  implementation  of  IRP 
increased  or  decreased  (or  is  likely  to 
increase  or  decrease)  a  dependence  on 
particular  energy  resources?  How  has 
the  implementation  of  IRP  affected  (or  is 
likely  to  affect)  the  portfolio  of  resources 


serving  your  state  (or  your  service 
territory)?  What  characteristics  of  IRP 
are  most  responsible  for  any  changes  in 
such  a  resoiut:e  portfolio  and  why? 
What  studies,  reports,  or  other 
information  imderlie  your  comments? 

•  What  has  been  (or  is  likely  to  be) 
the  competitive  impact  of  utility 
(electric  or  gas)  energy  conservation, 
energy  efficiency,  or  other  demand-side 
management  programs  on  small 
businesses  providing  energy  services  in 
your  State  (or  service  territory)?  What 
studies,  reports,  or  other  information 
underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  competition  within:  wholesale 
markets,  retail  markets,  fuel  sources, 
and  technologies?  If  so.  how?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  [For  utilities  only]  To  what  extent 
have  IRP  principles  been  incorporated 
into  your  business  planning  practice? 
Please  explain.  What  studies,  reports,  or 
other  information  imderlie  your 
comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  the  regulatory  process  and 
proceedings?  If  so.  how?  Please  explain. 
What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  the  level  of  pubUc  involvement 
wdth  utility  planning?  If  so.  how?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

•  Has  IRP  had  (or  is  likely  to  have)  an 
effect  on  the  environmental 
performance  of  the  utility(s)?  If  so.  how? 
Please  explain.  What  studies,  reports,  or 
other  information  underlie  your 
comments? 

•  Has  IRP  affected  (or  is  likely  to 
affect)  the  way  in  which  risk  and 
uncertainty  is  treated  in  your  business 
and/or  regulatory  planning  process?  If 
so.  how?  Please  explain.  What  studies, 
reports,  or  other  information  underlie 
your  comments? 

•  On  net,  has  IRP  been  (or  is  likely  to 
be)  a  positive  or  negative  force?  Please 
explain.  What  studies,  reports,  or  other 
information  underlie  your  comments? 

V.  DOE  Plans  for  EPAct  Report  and 
Future  IRP  Evaluation  Efibrts 

The  staff  of  DOE's  IRP  Program  will 
tabulate  and  summarize  public 
comments  received  by  the  due  date  of 
April  1, 1994.  Depending  on  the  number 
of  responses,  the  report  to  the  President 
and  Congress  will  identify  areas  of 
agreement  and  disagreement  among 
respondents  by  type  of  stakeholder 
group  (utilities.  States,  interest  groups), 
and  regions  of  the  country,  and  other 
key  segmentation  variables  as 
appropriate. 


Issued  in  Washington.  DC.  on  February  14. 
1994. 

Quistiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  94-4477  Filed  2-25-94;  8:45  am| 
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Office  of  Fossil  Energy 

(Dockat  No.  FE  CAE  94-1— Cwtlfication 
Notlc»-12q 

Blackfoot  Cogeneration  Partners; 
Filing  Of  Coal  CafMbility  Poweiplant 
and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  filing. 

SUMMARY:  Cogen  Power,  Inc.  on  behalf 
of  itself  and  Blackfoot  Cogeneration 
Partners,  has  submitted  a  coal  capability 
self-certification  pursuant  to  section  201 
of  the  Powerplant  and  Industrial  Fuel 
UseAct  of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  room 
3F-056,  FB-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  58&-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construrtion.  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed 
self-certifications  in  acccordance  with 
section  201(d). 

OwTier  &■  Operator  Blackfoot 
Cogeneration  Partners. 

Location:  Blackfoot,  Idahp. 

Plant  Configuration:  Topping  cycle 
cogeneration. 
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Capacity.  8.5  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Utilities:  Idaho  Power 
Company. 

Expected  In-Service  Date:  January  1, 
1997. 

Issued  in  Washini^on,  DC.  February  22, 
1994. 

Anthony  J.  Como, 

Director.  Office  of  Coal  fi-  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  94-4476  Filed  2-25-94;  8:45  am) 

BH.UNO  COOe  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-«2137;  FRL-475a-»l 

Accredtted  Training  Programs  Under 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC);  notice  of 
availability  of  new  edition. 

SUMMAFIY:  Efl^ective  February  28, 1994. 
the  EPA  is  announcing  the  availability 
of  a  new  edition  of  its  National 
Directory  of  AHERA  Accredited  Courses 
(NDAAC).  This  publication,  updated 
quarterly,  provides  information  to  the 
public  about  training  providers  and 
courses  approved  for  accreditation 
purposes  pursuant  to  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA).  As  a  nationwide  listing  of 
approved  asbestos  training  programs 
and  courses,  the  NDAAC  has  replaced 
the  similar  listing  which  was  formerly 
published  quarterly  by  EPA  in  the 
Federal  Register.  The  February  28, 
1994,  directory,  which  supersedes  the 
version  released  on  November  30, 1993. 
may  be  ordered  through  the  NDAAC 
Clearinghouse  along  with  a  variety  of 
related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
EPA  AHERA  -  NDAAC,  c/o  VISTA 
.Computer  Services,  3rd  Floor,  6430 
Rockledge  Drive,  Bethesda,  Maryland 
20817,  Telephone:  1-80O-462-6706. 
FOR  FURTHER  INFORMATKIN  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408).  OfGce  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St.,  SW,  Washington.  DC 
20460.  (202)  554-1404,  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA,  as  amended  by  the  Asbestos 


Scho  )1  Hazard  Abatement 
Reau  horization  Act  (ASHARA), 
conti  ictors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
scho<  Is  or  public  and  commercial 
build  ngs,  or  design  or  conduct  response 
actio!  IS  with  respect  to  finable  asbestos- 
conts  ining  materials  in  schools  or 
publi :  and  commercial  buildings,  are 
requi  «d  to  obtain  accreditation  by 
comp  leting  prescribed  training 
requi  -ements.  EPA  therefore  maintains  a 
curre  it  national  listing  of  AHERA- 
accre  lited  courses  and  approved 
train  ng  providers  so  that  this 
infor  nation  will  be  readily  available  to 
assis  the  public  in  accessing  these 
train  ng  programs  and  obtaining  the 
necei  sary  accreditation.  The 
infor  nation  is  also  maintained  so  that 
the  /  gency  and  approved  state 
accn  Citation  and  licensing  programs 
will  lave  a  reliable  means  of  identifying 
and  1  erifying  the  approval  status  of 
train  ng  courses  and  organizations. 

Pn  viously.  EPA  had  published  this 
listir  I  in  the  Federal  Register  on  a 
quari  srly  basis.  The  last  Federal 
Regii  ter  listing  required  by  law  was 
publ  shed  on  August  30, 1991.  EPA 
recoj  nized  the  need  to  continue 
publ  cation  of  this  doomient  even 
thou  ;h  the  legislative  mandate  had 
expii  Bd.  The  NDAAC  fulfills  the  public 
need  for  this  information  while  at  the 
same  time,  it  reduces  EPA  cost  and 
impi  )ves  the  service's  capabilities. 

List  I  f  Subjects 

En  /ironmental  protection. 
Dal  3d:  February  3. 1994. 
Mark  A.  Greenwood. 

■.  Office  of  Pollution  Prevention  and 


Direc  or. 
Toxit  s 

IFRI  oc 

BILUM  1 


.  94-4049  Filed  2-25-94;  8:45  am) 
COOE  eSM-6«-F 


FED  :RAL  COMMUNICATIONS 
COiy  MISSION 

[Gen  Docket  No.  90-7;  DA  94-1 31] 

Privi  ite  Land  Mobile  Radio  Services; 
Was  lington,  DC  {Metropolitan  Area 
Pub  ic  Safety  Plan  Amendment 

AGEr  CY:  Federal  Communications 
Com  nission. 
ACTI(  IN:  Notice. 


SUM!  lARY:  The  Deputy  Chief,  Land 
Mob  le  and  Microwave  Division  and  the 
Acti  ig  Chief,  Spectrum  Engineering 
Divi  ;ion  released  this  Order  amending 
the  1  ublic  Safety  Radio  Plan  for  the 
Was  lington,  DC  Metropolitan  Area 
(Reg  on  20).  As  a  jesuh  of  accepting  the 


amendment  for  the  Plan  for  Region  20. 
the  interests  of  the  eligible  entitieis 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  February  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  February  7, 1994 
fleyeosed:  February  17, 1994 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Division: 

1.  The  private  Raaio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Washington,  DC 
Metropolitan  Area  (Region  20)  Public 
Safety  Plan  (Plan)  on  March  26, 1990.  55 
FR  13319  (April  10. 1990). 

2.  By  letter  dated  November  24, 1993, 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would  give 
the  Regional  Plan  Review  Committee 
authority  to  reallocate  its  13 
intraregional  interoperability  channels, 
except  channel  792,  to  general  pool 
assignment.  The  Commission  placed  th«» 
letter  on  Public  Notice  for  comments 
due  on  January  18, 1994.  58  FR  65712 
(December  16, 1993).  The  Commission 
received  one  comment  from  County  of 
Prince  William  urging  the  Commission 
to  grant  the  proposed  amendment. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  20  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  region. 

4.  Accordingly.  It  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  the 
Washington,  DC  Metropolitan  Area 

.  (Region  20)  is  amended,  as  set  forth  in 
the  Region's  letter  of  November  24, 
1993.  'This  amendment  is  effective 
immediately. 

Federal  Communications  Commission. 
Edward  R.  Jacobs, 

Deputy  Chief.  Land  Mobile  and  Microwave 
Division. 

(FR  Doc.  94-4406  Filed  2-25-94:  8:45  am] 
BILUNO  COOE  6n2-01-M 


PR  DoclmtNo.  93-80;  OA  04-132] 

Private  Land  Mobile  Radio  Services; 
Hawaii  Public  Safety  Plan  Amendment 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
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Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Hawaii 
(Region  11).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  11, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 
EFFECTIVE  DATE:  February  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  February  7, 1994; 
Released:  February  17, 1994. 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting  Chief. 
Spectrum  Engineering  Division: 

1.  The  Private  Radio  Biu^au  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Hawaii  (Region  11)  Public 
Safety  Plan  (Plan)  on  June  2. 1993,  58 
FR  34049  (June  23, 1993). 

2.  By  letter  dated  November  18. 1993, 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would  revise 
the  Current  channel  allotments.  The 
Commission  placed  the  letter  on  public 
notice  for  comments  due  on  January  18, 
1994,  58  FR  65712  (December  16. 1993). 
and  received  no  comments. 

J.  We  have  reviewed  the  proposed 
amendment  to  the  Region  11  Plan  and. 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  it  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  Hawaii 
(Region  11)  is  amended,  as  set  forth  in 
the  Region's  letter  of  November  18, 
1993.  This  Amendment  is  effective 
immediately. 

Federal  Communications  Commission. 
Edward  R.  Jacobs, 

Deputy  Chief.  Land  Mobile  and  Microwave 

Division. 

|FR  Doc.  94-4405  Filed  2-25-94;  8:45  am| 

BILUMG  COOE  (TIZ-OI-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  94-03] 

Doriand  Management  Inc.  v.  Nedlloyd 
Lijnen  B.V.  D/B/A  Nedlloyd  Lines; 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Doriand  Management.  Inc. 
("Complainant")  against  Nedlloyd 
Lijnen  B.V.  d/b/a  Nedlloyd  Lines 
("Respondent")  was  served  February  22, 
1994.  Complainant  alleges  that 


Respondent  has  violated  sections  8(c), 
10(b)(3),  10(b)(5)  and  10(b)(12)  of  the 
Shipping  Act  of  1984, 46  U.S.C  app. 
1707(c)  and  1709(b)(3),  (5)  and  (12),  by 
refusing  to  make  available,  to 
complainant,  the  essential  terms  of  a 
service  contract  published  by 
Respondent. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
small  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
Presiding  Officer  in  this  proceeding 
shall  be  issued  by  February  22, 1995, 
and  the  final  decision  of  the 
Commission  shall  be  issued  by  June  22, 
1995. 

Ronald  D.  Murphy, 
Assistant  Secretary. 

|FR  Doc.  94-4410  Filed  2-25-94;  8:45  am] 
BILLING  COOE  6730-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  approve  interview 
forms  for  A  Descriptive  Study  of  the 
Head  Start  Health  Component.  This 
study  is  sponsored  by  the 
Administration  on  Children,  Youth  and 
Families  of  the  Administrator  for 
Children  and  Families  (ACYF). 

The  Administration  for  Children  and 
Families  is  requesting  any  comments  by 
March  25,  1994  in  order  to  have  the 
interviews  forms  completed  during 
April  and  May  of  1994,  prior  to  the  end 
of  the  Head  Start  academic  year. 
ADDRESSES:  Copies  of  this  information 
may  be  obtained  from  Edward  E. 


Saunders  of  the  Office  of  Information 
Systems  Management,  ACF.  by  calling 
(202)  205-7921.  Written  comments  and 
questions  regarding  the  requested 
approval  for  information  collection 
should  be  sent  by  March  25, 1994 
directly  to: 

Laura  Oliven,  OMB  Desk  Officer  for 
ACF,  OMB  Reports  Management 
Branch.  New  Executive  Office 
Building,  room  3002,  725  17th  Street, 
NW.,  Washington,  DC  20503.  (202) 
395-7316. 

Information  on  Document 

Title:  A  Descriptive  Study  of  the  Head 
Start  Health  Component 

OMB  No.:  New  Request. 

Description:  The  Administration  on 
Children.  Youth  and  Families  (ACYF) 
will  conduct  A  Descriptive  Study  of  the 
Head  Start  Health  Component.  The 
study,  conducted  in  80  Head  Start 
centers  around  the  country,  will  include 
interviews  with  1200  parents  who  have 
a  4-year-old  child  in  Head  Start,  with  a 
review  of  the  Head  Start  health  records 
of  these  children.  There  will  also  be 
interviews  with  the  key  Head  Start  staff 
responsible  for  administration  and 
implementation  of  the  Health 
Component. 

During  Phase  I  of  the  study,  a 
Technical  Advisory  Panel,  consisting  of 
experts  in  the  four  health  domains, 
assisted  in  developing  the  sampling, 
data  collection  and  analysis  plans,  as 
well  as  the  data  collection  instruments. 
In  Phase  II,  the  research  team  will 
collect  health  screening,  examination, 
referral,  treatment  and  services  data  for 
15  randomly  selected  four-year-old 
children  at  each  of  the  80  participating 
Head  Start  centers,  also  selected  at 
random  from  around  the  country.  All 
data  collection  must  be  completed  prior 
to  the  end  of  the  Head  Start  academic 
year.  These  data  will  be  analyzed  to 
provide  a  description  of  how  this 
nationwide  sample  of  programs  is 
implementing  the  Head  Start  Health 
Component. 

Number  of  Respondents:  1560  (1200 
parents;  360  staff). 

Frequency:  One  time  for  all 
respondents,  except  for  the  Head  Start 
program  Budget  Manager  who  has  an 
additional  questionnaire  to  complete 
and  mail  back  at  the  end  of  FY  1993. 

Average  Burden  Hours  per  Response: 
0.62  hours/respondent  (or  37.2  minutes/ 
respondent). 

Burden  Hours:  959.9  total  hours. 


9486 

Dated:  February  22,  t994. 
Luiy  Guerrero, 

Deputy  Director,  Office  of  Information 

Systems  Management. 

(FR  Doc.  94-4461  Filed  2-25-94;  8:45  ami 

PILUNO  CODE  4184-01-M 

Agency  for  Toxic  Substances  and 
Disease  Registry 

rATSDR-78) 

Revised  Priority  List  of  Hazardous 
Substances  That  Will  Be  ttie  Subject  of 
Toxicological  Profiles 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Environmental 
Protection  Agency  (EPA)  annually 
revise  the  Priority  List  of  Hazardous 
Substances  to  include  additional 
substances  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  This 
announcement  provides  notice  that  the 
agencies  have  developed  and  are 
making  available  a  revised  CERCLA 
Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information- available  to  ATSDR  and 
EPA.  This  revised  priority  list  includes 
newly  listed  substances  which  have 
been  determined  to  pose  the  most 
significant  potential  threat  to  human 
health  at  or  around  NPL  hazardous 
waste  sites.  Each  substance  on  the 
priority  list  is  a  candidate  to  become  the 
subject  of  a  toxicological  profile 
prepared  by  ATSDR  and  subsequent 
identification  of  priority  data  needs. 
ADDRESSES:  Requests  for  a  copy  of  the 
revised  Priority  List  of  Hazardous 
Substances,  a  copy  of  the 
"Supplemental  Document  for  the  1993 
Revised  Priority  List  of  Hazardous 
Substances",  or  comments  on  this 
notice  should  bear  the  docket  control 
number  ATSDR-78.  and  should  be 
submitted  to:  ATSDR,  Division  of 
Toxicology,  Quality  Assurance  Branch, 
Mail  Stop  E-29, 1600  Clifton  Rd.,  NE., 
Atlanta.  GA  30333. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  comments  will  be 
placed  in  a  publicly  accessible  docket: 
therefore,  please  do  not  submit 
confidential  business  information. 


:iectronic  Availability:  The  1993 
Re  /ised  Priority  List  is  available  as  an 
eU  ctronic  file  on  The  Federal  Bulletin 
Be  ird  the  day  of  publication  in  the 
Fe  leral  Register.  By  modem  dial  202- 
51  i-1387  or  call  202-512-1530  for 
dii  ks  or  paper  copies.  This  Hie  is 
av  lilable'in  Wordperfect  5.1,  Dbase  III, 
an  i  ASQL 

FO  )  FURTHER  INFORMATION  CONTACT: 
Qi  ality  Assurance  Branch,  Division  of 
T(  ideology,  ATSDR,  Atlanta,  GA  30333, 
te  sphone  (404)  639-6308. 
SU  >Pt.EMENTARY  INFORMATION:  CERC]:j\ 
es  ablishes  certain  requirements  for 
A'  SDR  and  EPA  with  regard  to 
hafeardous  substances  which  are  most 
CO  nmonly  found  at  facilities  on  the 
Ci  RCLA  NPL.  Section  104(i)(2)  of 
a  RCLA,  as  amended  (42  U.S.C. 
96  )4(i)(2)),  requires  that  the  two 
ag  incies  prepare  a  list,  in  order  of 
pr  ority,  of  at  least  100  hazardous 
SU  )stances  that  are  most  commonly 
fo  ind  at  facilities  on  the  NPL  and 
w  lich,  in  their  sole  discretion,  are 
de  ermined  to  pose  the  most  significant 
pc  tential  threat  to  human  healUi  (see  52 
FI  12866.  April  17, 1987).  CERCLA  also 
re<  [uires  the  agencies  to  revise  the 
pi  ority  list  to  include  100  or  more 
ac  iitional  hazardous  substances  (see  53 
Fl  41280,  October  20, 1988),  and  to 
in  :lude  at  least  25  additional  hazardous 
su  )stances  in  each  of  the  three 
su  xessive  years  following  the  1988 
re  rision  (see  54  FR  43619,  October  26, 
1{  B9:  55  FR  42067,  October  17, 1990;  56 
FI  52166,  October  17. 1991).  CERCLA 
all  0  requires  that  ATSDR  and  EPA  shall, 
nc  t  less  often  than  once  every  year 
th  ireafter,  revise  the  list  to  include 
ac  ditional  hazardous  substances  which 
aq  i  determined  to  pose  the  roost 
si  nificant  potential  threat  to  human 
h«  alth.  Each  substance  on  the  CERCLA 
pnority  list  of  hazardous  substances  is 
a  ( landidate  to  become  the  subject  of  a 
to  cicological  profile  prepared  by 
A'  "SDR  and  the  subsequent 
id  mtification  of  priority  data  needs. 

The  previous  priority  lists  of 
he  zardous  substances  were  based  on  the 
m  >st  comprehensive  and  relevant 
in  brmation  available  when  the  lists 
w  sre  developed.  More  comprehensive 
sc  Lirces  of  information  on  the  frequency 
oi  occurrence  and  the  potential  for 
hi  man  exposure  of  substances  at  NPL 
si  es  became  available  for  use  in  the 
15  91  priority  list  with  the  development 
of  ATSDR's  HazDat  database:  additional 
in  brmation  from  HazDat  has  become 
a\  ailable  for  this  year's  listing  activity. 
In  the  initial  listing  activities  (1987- 
1(  90),  new  substances  were  added  to 
tfi  3  end  of  the  list,  without  a 
cc  mparative  reranking.  A  notice 


announcing  the  intention  of  ATSDR  and 
EPA  to  revise  and  rerank  the  priority  list 
of  hazardous  substances  was  published 
on  June  27, 1991  (56  FR  29485).  In  this 
year's  listing  activity,  as  in  the  previous 
two  years,  new  candidate  substances 
(substances  foimd  at  three  or  more  NPL 
sites)  were  assigned  a  toxicity/ 
environmental  score  (TES)  using  the 
EPA  Reportable  Quantity  methodology, 
and  were  added  to  the  pool  of 
substances  previously  considered  for 
the  annual  list.  All  substances  were  then 
evaluated  together  for  consideration  on 
the  priority  hst. 

The  approach  used  to  generate  the 
1991  revised  priority  list  was 
summarized  in  the  "Revised  Priority 
List  of  Hazardous  Substances"  (56  FR 
52166,  October  17, 1991).  Using  the 
same  approach,  and  the  same  algorithm 
this  year,  over  700  candidate  substances 
have  been  ranked  to  create  the  current 
list  of  275  substances. 

The  additional  information  used  in 
this  year's  listing  activity  was  entered 
into  ATSDR's  HazDat  database  since  the 
development  of  the  1992  Priority  List  of 
Hazardous  Substances.  As  with  other 
site-specific  information  used  in  the 
listing  activity,  this  information  has 
been  collected  from  ATSDR  Public 
Health  Assessments  and  from  site  file 
data  packages  used  in  the  development 
of  Public  Health  Assessments.  The  new 
information  includes  more  recent  NPL 
frequency  of  occurrence  data,  additional 
concentration  data,  and  more 
information  on  exposure  or  potential 
exposure  to  substances  present  at  NPL 
sites. 

At  this  time  the  list  includes  275 
substances  which  ATSDR  and  EPA  have 
determined  to  pose  the  most  significant 
potential  threat  to  human  health  based 
on  the  criteria  of  CERCLA  section 
104(i)(2)  (42  U.S.C.  9604(i)(2)).  All 
candidate  substances  have  been 
analyzed  and  ranked  with  the  current 
algorithm,  and  may  become  the  subject 
of  toxicological  profiles  in  the  future. 

The  addition  of  approximately  12,800 
contaminant  data  records  (for  air,  water 
and  soil)  to  the  HazDat  database  since 
October  1992  has  allowed  the  agencies 
to  better  assess  the  potential  for  human 
exposure  to  substances  at  NPL 
hazardous  waste  sites.  With  this 
additional  data,  10  new  candidate 
substances  have  been  added  to  the  list, 
and  13  substances  under  consideration 
last  year  have  moved  onto  the  list. 
Accordingly.  23  substances  have  been 
replaced  on  the  list  of  the  275 
substances.  These  changes  in  the  order 
of  substances  appearing  on  the  CERCLA 
priority  list  of  hazardous  substances 
will  be  reflected  in  the  program 
activities  which  rely  on  the  list  for 
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future  direction.  For  example.  Dicofol 
moved  up  significantly  (to  number  107) 
on  the  1993  list  when  compared  to  last 
year's  list.  As  a  result  it  will  be  included 
in  the  pool  of  substances  that  may 
become  the  subject  of  new  toxicological 
profiles  in  the  next  fiscal  year. 
Similarly,  alpha-Endosulfan  (number 
33)  moved  well  into  the  range  of  those 
substances  to  be  considered  for  the 
development  of  updated  toxicological 
profiles  (CERCLA  also  requires  ATSDR 
to  evaluate  new  information  on  profiled 
substances  for  potential  revision  every 
three  years).  These  changes  reflect  the 
dynamic  nature  of  scientific  data  on 
substances  present  at  NPL  (and  other) 
hazardous  waste  sites. 

This  annual  evaluation  activity  and 
announcement  of  a  revised  priority  list 
of  hazardous  substances  fulfills  the 
conditions  of  CERCLA  section  104(i),  as 
amended,  which  requires  ATSDR  and 
EPA  to  revise  the  list  yearly  to  include 
additional  hazardous  substances.  The 
agencies  intend  to  revise  the  list  of 
hazardous  substances  annually 
thereafter  to  reflect  changes  and 
improvements  in  data  collection  and 
availability.  Additional  information  on 
the  methodology  used  in  the 
development  of  the  CERCLA  Priority 
List  of  Hazardous  Substances  can  be 
found  in  the  Federal  Register  notices 
mentioned  above. 

Administrative  Record 

ATSDR  and  EPA  are  establishing  a 
single  administrative  record  entitled 
ATSDR-78  for  materials  pertaining  to 
this  notice.  All  materials  received  as  a 
result  of  this  notice  will  be  included  in 
the  public  file  which  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
legal  holidays,  at  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  #4 
Executive  Park  E)rive,  Suite  2400, 
Atlanta,  Georgia. 

Dated:  February  18, 1994. 
Walter  R.  Dowdle, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
|FR  Doc  94-4446  Filed  2-25-94;  8:45  ami 
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Food  and  Drug  Administration 

Compressed  Medical  Gas  Industry; 
Notice  of  Public  Worfcstiops 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Food  and  Drug 
Administration's  (FDA's).  Atlanta 
District  Office,  Center  for  Drug 


Evaluation  and  Research,  and  Office  of 
Small  Business,  Scientific  and  Trade 
Affairs  are  sponsoring  three  public 
workshops  on  FDA  requirements  and 
guidelines  that  apply  to  the  compressed 
medical  gas  industry.  These  workshops 
are  designed  to  assist  the  industry  in 
complying  with  and  conforming  to  legal 
requirements  or  guidelines  for 
manufacturing  and  repacking  medical 
gases. 

DATES:  The  public  workshops  will  be 
held  on  March  21, 1994:  March  23, 
1994;  and  on  March  25. 1994;  8:30  a.m. 
to  4  p.m. 

ADDRESSES:  The  public  workshops  will 
be  held  at  the  following  locations: 

March  21. 1994:  Sheraton  Colony 
Square  Hotel.  188  14th  St.  NE.. 
Atlanta.  GA. 

March  23, 1994:  Radisson  Inn-Airport. 
5991  Rivers  Ave..  North  Charleston, 
SC 

March  25, 1994:  North  Raleigh  Hilton, 
3415  Wake  Forest  Rd.,  Raleigh.  NC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eric  S.  Weilage  or  Dawn  Todd, 
Investigations  Branch,  Food  and 
Drug  Administration,  60  Eighth  St. 
NE.,  Atlanta,  GA  30309,  404-347- 
3218  or  FAX  404-347-1913,  or 
Jeanne  White  or  Sharon  Schneider, 
Office  of  Small  Business.  Scientific 
and  Trade  Affairs  (HF-51).  Food 
and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-6776. 

Those  persons  interested  in  attending 
any  of  these  workshops  should  FAX 
their  registration  by  March  10, 1994, 
including  name,  firm  name,  address, 
and  telephone  number  to  404-347- 
1913.  There  is  no  registration  fee  for 
these  workshops,  but  advance 
registration  is  required.  Space  is  limited 
and  all  interested  parties  are  encouraged 
to  register  early. 

SUPPLEMENTARY  INFORMATION:  FDA's 
inspectional  history  of  the  compressed 
medical  gas  industry  shows  that  a  high 
percentage  of  medical  gas  firms  are 
unaware  of  applicable  regulations  and 
guidelines  or  are  not  operating  in 
compliance  with  or  conformance  to 
applicable  requirements  or  guidelines. 
These  workshops  are  designed  to  assist 
the  medical  gas  industry  and  are  free  of 
charge  to  attendees. 

Dated:  February  17. 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-4411  Filed  2-25-94;  8:45  am] 
BILUNO  COOE  4ia0-01-f 


Statement  of  Organization,  Functions, 
and  Delegations  of  Auttrarity 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR"3685,  February  25, 
1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  58  FR  35960,  July  2, 1993)  is 
amended  to  reflect  a  reorganization 
within  the  Center  for  Devices  and 
Radiological  Health  (CDRH),  Office  of 
Operations,  Food  and  Drug 
Administration  (FDA).  FDA  proposes  to 
reorganize  its  Office  of  Training  and 
Assistance  (which  will  be  retitled  as  the 
Office  of  Health  and  Industry  Programs) 
within  CDRH.  The  Office  functions  will 
be  revised  and  now  include 
implementation  of  the  Mammography 
Quality  Standards  Act  of  1992. 

Under  section  HF-B.  Organization: 

1.  Under  the  Office  of  Operations  (HFA9). 
Center  for  the  Devices  and  Radiological 
Health  (HFW).  delete  subparagraph  Office  of 
Training  and  Assistance  (HFWC)  in  its 
entirety  and  insert  a  new  subparagraph  Office 
of  Health  and  Industry  Programs  (HFWG) 
reading  as  follows: 

Analyzes  medical  device  and  radiation- 
emitting  product  user-related  problems  and 
conduct  research  applying  systems  analysis 
and  human  factors  to  problem  identification 
and  solution  strategies.  Implements  and 
evaluates  user-related  solution  strategies. 

Conducts  and  evaluates  programs  to 
provide  technical  and  other  non-financial 
assistance  to  small  manufecturers  of  medical 
devices  to  promote  their  understanding  of 
compliance  with  the  medical  device 
amendments  and  regulations. 

Provides,  maintains,  and  applies  expertise 
in  communications  technology  in  support  of 
Center  and  FDA  programs. 

Develops  and  implements  strategies  for 
obtaining,  analyzing,  and  incorporating  the 
views  and  needs  of  health  professionals,  lay 
device  users,  and  industry  into  the  Center 
policy  and  decision-malung  processes  as  well 
as  in  problem  analysis,  resolution  strategy 
development,  implementation,  and 
evaluation  processes. 

Establishes  and  opterates  a  program  to 
implement  the  Mammography  Quality 
Standards  Act  of  1992. 

Under  Chapter  HF.  Section  HF-D. 
Prior  Delegations  of  Authority.  Pending 
further  delegations,  directives,  or  orders 
by  the  Commissioner  of  Food  and 
Drugs,  all  delegations  of  authority  to 
positions  of  the  affected  organizations  in 
effect  prior  to  this  date  shall  continue  in 
effect  in  them  or  their  successors. 

Dated:  February  16, 1994. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs.  ' 

(FR  Doc.  94-4459  Filed  2-25-94;  8:45  am] 
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Videoconferencing  Facility;  Availat)iiity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  videoconferencing 
facility.  The  videoconferencing  facility 
was  established  to  improve 
communications  between  the  agency 
and  interested  parties.  The  fJacility  will 
be  used  for  a  variety  of  purposes, 
including  meetings,  wiUi  the  public  and 
regulated  industries,  internal  FDA 
meetings,  and  training.  The  facility  will 
be  used  to  supplement  face-to-face 
meetings  and  allow  broader 
participation  in  discussions  with  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.  Youngblood,  Center  for  Drug 
Evaluation  and  Research  (HFD-50), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-443-0724. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
established  a  videoconferencing  facility 
for  general  use  by  FDA.  The  facility, 
which  became  operational  on  June  1, 
1993,  is  located  in  rm.  13B-37  in  the 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD  20857.  The  facility  has  a 
capacity  for  25  to  30  people  and  can  be 
used  to  conduct  videoconferences  with 
FDA.  The  establishment  of  the  facility 
culminates  a  3-year  project  by  FDA  and 
the  Pharmaceutical  Manufacturers 
Association  to  improve  communications 
between  the  agency  and  interested 
parties. 

The  agency  does  not  intend  to  restrict 
the  use  of  the  videoconferencing  facility 
to  any  specific  purpose.  The  facility  can 
be  used  to  expedite  meetings  with  the 
public  and  regulated  industries,  or  to 
facilit^e  training  and  internal  FDA 
meetings.  In  addition  to  improving 
communications,  FDA  believes  that  the 
facility  may  even  shorten  FDA  review 
times  for  applications  because  the 
facility  can  be  used  to  facilitate  prompt 
resolution  of  specific  issues. 
Videoconferencing  will  also  facilitate 
broader  participation  by  industry  staff 
in  FDA  meetings  and  make  meetings 
more  productive. 

Policies  and  Procedures  for  Use 

FDA  has  established 
videoconferencing  as  an  optional  means 
of  communicating  with  FDA.  The 
decision  on  whether  to  conduct  a  face- 
to-face  meeting  or  videoconference,  or  a 
combination  of  meetings  and 
videoconferences,  must  be  agreed  to  by 
both  the  agency  and  the  interested 
party.  Use  of  the  videoconferencing 
facility  is  not  intended  to  limit,  in  any 


wa  r,  either  face-to-face,  telephone, 
wr  tten,  or  any  other  type  of  interaction 
inv  }lving  FDA  personnel.  In  fact, 
videoconferences  can  be  used  to 
su{  plement  face-to-face  meetings  and 
em  3le  more  persons  outside  the 
Rot  kville,  MD  area  to  participate  in 
dis  mssions  with  FDA. 

/  11  existing  confidentiality  rules  that 
api  ly  to  face-to-face  meetings  also  apply 
to  \  ideoconferences.  The  transmission 
sig  lal  between  the  videoconferencing 
site  s  is  conducted  through  cables  and  is 
scr  mbled  to  provide  security. 
Or(  inarily,  there  will  be  no  videotaping 
of  1  ideoconferences,  but  videotaping 
ma  r  be  permitted  if  all  parties  agree  to 
vie  iotaping  before  the  videoconference 
is  1  eld.  FDA  will  not  permit 
vie  soconferences  to  be  broadcasted, 
hoi  /ever,  because  some  information 
pre  sented  at  such  meetings  may  be 
coi  fidential  or  otherwise  protected  from 
dis  ;losure. 

J  .11  current  FDA  procedures  for 
COI  ducting  meetings  will  apply  to 
vie  }oconferences.  Because  some 
pai  icipants  may  not  always  be  in  view 
of  I  le  camera.  FDA  recommends  that 
eac  \  videoconference  begin  by 
int  oducing  or  identifying  all 
pai  tici  pants. 

HDA  will  schedule  videoconferences 
in  lesponse  to  a  specific  request.  The 
req  lest  should  be  made  to  the  contact 
pe  son  listed  above.  FDA  recommends 
tha ;  parties  request  a  videoconference  at 
lea  >t  several  weeks  in  advance,  and 
the  re  is  no  time  limit  on  how  far  in 
ad^  ance  a  videoconference  may  be 
set  eduled. 

!  cheduling  will  be  done  on  a  first- 
coj  le.  first-served  basis.  FDA  will 
CO!  sider  the  geographical  location  of  the 
pai  ties  when  scheduling  a 
vie  Be)Conference;  thus,  for  example, 
FD  ^  will  schedule  morning  meetings 
wim  parties  in  the  Eastern  United 
Sta  es.  and  schedule  afternoon  meetings 
wil  1  parties  in  the  Western  United 
Sts  !es.  The  agency  does  not  intend  to 
est  iblish  prereserved  blocks  of  time  for 
pai  ties  in  the  Western  United  States. 

( hnce  a  vide(x:onference  has  been 
set  eduled,  the  agency  will  not 
res  :iiedule  the  videoconference  except 
in  I  smergencies.  This  policy  is  in 
COI  sideration  of  the  substantial  amoimt 
of !  cheduling  and  preparation  involved 
in  I  etting  up  a  videoconference. 
Ae  Jitionally.  videoconferencing  should 
be  -eserved  for  meetings  that  are  likely 
to  un  at  least  30  minutes.  If  a 
vie  eoconference  extends  beyond  its 
scl  eduled  time,  the  videoconference 
ma  ^r  be  extended,  provided  the  facility 
is  9ill  available. 

he  agenda  and  all  materials  planned 
to  le  presented  during  a 


video<»nference  should  be  sent  to  the 
Project  Management  Officer,  Consumer 
Safety  Officer,  or  appropriate  official  (in 
nonindustry-related  meetings)  at  least 
14  days  before  the  seiheduled 
vide(x:onference.  The  materials  will  be 
used  as  reference  or  backup  material 
and  will  help  assure  high  quality 
commimication. 

During  the  videoconferencing 
facility's  first  year  of  operation,  FDA 
will  maintain  a  log  on  the  use  of  the 
facility  to  determine  the  demand  and 
variety  of  uses  for  the  facility  and  to 
determine  how  muc:h  use  is  for  internal 
FDA  purposes  or  for  FDA  and 
nongovernmental  entities.  In  addition. 
FDA  will  provide  a  questionnaire  to 
participants  to  obtain  their  opinions  on 
the  value  of  the  videoconferencdng 
faeality. 

.Persons  interested  in  obtaining 
information  (x>nceming  the  poliedes  and 
procedures,  which  are  continuing  to 
evolve  at  this  time,  for  using  FDA's 
videe>conferencing  facility,  as  well  as  a 
listing  of  public  videoconferencing 
re>oms,  should  notify  the  contact  person 
listed  above. 

Dated:  February  17, 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[PR  Doc  94-4412  Filed  2-25-94;  8:45  ami 
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National  Institutes  of  Health 

Availability  of  Training  Fellowships 
Under  the  Intramural  Research 
Training  Award  Program 

AGENCY:  National  Institutes  of  Health, 
PHS,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  announces  the  availability 
of  training  fellowships  under  the 
Intramural  Research  Training  Award 
(IRTA)  Prc)gram,  created  pursuant  to 
section  405(b)(1)(C)  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C. 
284(b)(1)(C)),  secUon  464VV  of  the  PHS 
Act  (42  U.S.C.  285q-l),  section  472  of 
the  PHS  Act  (42  U.S.C.  286b-3),  and 
section  485B(b)  of  the  PHS  Act  (42 
U.S.Q  287c(b)).  Women  and  minorities 
are  encouraged  to  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Education,  National  Institutes 
of  Health.  Building  10,  room  1C129. 
9000  Rockville  Pike,  Bethesda. 
Maryland  20892,  Telephone  (301)  496- 
2427. 

SUPPLEMENTARY  INFORMATION:  The  IRTA 

Program  is  designed  to  provide 
opportunities  for  developmental 
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training  and  practical  research 
experience  in  the  laboratories  of  the 
NDl.  Training  fellowships  are  available 
to  postdcxrtoral  scientists  at  the 
beginning  stages  of  their  professional 
research  careers,  and  to  high  school, 
college,  graduate  and  professional  (e.g. 
medical  dental,  etc.)  school  students 
pursuing  studies  in  academic 
disciplines  related  to  biomedical 
research.  Candidates  must  be  U.S. 
citizens,  noncitizen  nationals  of  the 
United  States,  or  individuals  lawfully 
admitted  for  permanent  residence  in  the 
U.S.  Applicants  may  not  be  excluded 
from  consideration  for  the  IRTA 
Program  on  the  basis  of  race,  color, 
religion,  sex,  handicap,  age,  national 
origin,  political  affiUation.  or  any  other 
nonmerit  factor.  Subject  to  the 
availability  of  funds,  IRTA  Fellowship 
awards  are  made  on  the  basis  of  NIH's 
assessment  of  the  mutuality  of  research 
interests,  the  qualifications  of  the 
candidates,  and  their  potential  to  benefit 
from  the  training  assignment.  Recipient 
are  not  Federal  employees. 

Fellowship  awards  are  granted  in  the 
following  three  categories: 

Postdoctoral  IRTA  Fellowship  Awards 

Postde)ctoral  Fellowships  are  awarded 
to  promising  physicians  and  Ph.D.  level 
investigators,  to  enhance  their  research 
capabilities  in  the  early  postdoctoral 
stage  of  their  careers.  Postde)Ctoral 
Fellowships  may  be  awarded  to 
individuals  with  Ph.D.,  M.D.,  D.D.S., 
D.M.D.,  D.V.M.,  or  equivalent  degrees, 
and  five  years  or  less  of  relevant 
postdoctoral  research  experience. 
Awards  are  made  initially  for  one  or  two 
years,  and  may  be  renewed  in  one-year 
increments  up  to  a  maximum  of  five 
years  in  the  F^gram.  Initial  stipends 
range  between  $25,000  and  $30,000  per 
annimi  for  investigators  with  less  than 
one  year  of  postdoctoral  experience, 
between  $26,500  and  $32,000  per 
annum  for  investigators  with  one  to  two 
years  of  postdoctoral  experience, 
between  $28,000  and  $34,000  per 
annum  for  investigators  widi  two  to 
three  years  of  postdoe:toral  experience, 
between  $29,500  and  $36,000  per 
annuam  for  investigators  with  three  to 
four  years  of  postdoctoral  experience, 
and  between  $31,000  and  $38,000  for 
investigators  with  four  to  five  years  of 
postdoctoral  experience. 

Predoctoral  IRTA  Fellowship  Awards 

Predoctoral  Fellowships  are  awarded 
to  students  enrolled  in  Ph.D.,  M.D., 
D.D.S.,  D.M.D.,  D.V.M.,  or  equivalent 
degree  programs  at  fully  accredited  U.S. 
universities.  Predexrtoral  Fellowships 
are  designed  to  support  a  period  of  full- 
time  research  training  in  NIH 


laboratories,  undertaken  as  an  integral 
part  of  participants'  academic  program. 
Awards  are  generally  granted  for  the 
purpose  of  developing  and  writing  a 
thesis  in  an  NIH  intramural  laboratory, 
although  other  academic:ally  related 
training  may  (x:casionally  be  supported. 
For  students  pursuing  a  degree  for 
which  a  thesis  is  not  required  (e.g., 
M.D..  D.V.M.,  etc.),  a  full-time  training 
program  in  biomeelical  research  will  be 
designed. 

Students  must  be  admitted  to 
graduate  or  professional  school  and  be 
a  doctoral  degree  candidate  before  they 
can  be  considered.  Normally,  most 
students  will  have  completed  their  first 
year  of  graduate  course  work  before 
beginning  the  Program.  Written 
agreement  from  the  school  is  required. 
P^octoral  IRTA  Fellows  are  normally 
expected  to  devote  full-time  to  their  NIH 
training  assignments.  IRTA  awards  are 
not  intended  as  grants  to  support 
academic  training  and  Predoctoral  IRTA 
Fellows  are  normally  expected  to  pay 
any  university  tuition,  fees,  or  other 
costs  themselves. 

Predoctoral  awards  are  made  initially 
for  one  or  two  years,  and  may  be 
renewed  in  one-year  increments.  The 
maximum  duration  is  normally  three 
years  or  until  students  receive  their 
doertoral  degree,  whichever  comes  first. 
In  individual  cases,  renewals  beyond 
three  years  may  be  approved  provided 
the  student  is  making  reasonable  and 
acceptable  progress  towards  obtaining 
the  doctoral  degree. 

Per  annum  sti|}ends  are  paid  to 
participants  based  on  their  number  of 
years  of  post-bace:al aureate  education: 
$16,000  for  one  year  or  less  post- 
baccalaureate  education;  $17,000  for 
one  to  two  years  post-baccalaureate 
education;  $18,000  for  two  to  three 
years  post-baccalaureate  education; 
$19,000  for  three  to  four  years  post- 
bacc:alaureate  education;  $20,000  for 
four  to  five  years  post-bacxalaureate 
education:  and  $21,000  for  more  than 
five  years  post-baccalaureate  education. 

Summer  IRTA  Fellowship  Awards 

Summer  IRTA  Fellowships  are 
awarded  to  promising  high  se±ool, 
undergraduate,  graduate,  or  professional 
(e.g.,  medical,  dental,  etc.)  school 
students  who  have  a  strong  interest  or 
are  pursuing  studies  in  biomedical 
disciplines.  Research  training  activities 
are  designed  to  supplement  and  give 
practical  meaning  to  students'  academic 
course  work.  Students  must  be  at  least 
16  years  old,  in  good  academic  standing, 
and  enrolled  at  least  half-time  in  a 
degree  granting  program. 

Fellowships  oegin  between  May  1  and 
June  30  of  the  given  year,  and  must  end 


by  September  30.  Participants  are  paid 
a  monthly  stipend,  based  on  the  amount 
of  education  completed  at  the  time  the 
Fellowship  begins.  Rates  are:  $800  per 
month  t>efore  high  school  graduation 
and  $900  after  graduation;  $1,000  after 
c;ompletion  of  one  undergraduate  year  of 
college,  $1,100  after  two  years,  and 
$1,200  after  three  years:  and  $1,400  with 
a  bachelor's  degree  and  less  than  one 
year  of  graduate  education,  $1,600  after 
one  graduate  year  of  education,  $1,800 
after  two  years,  and  $2,000  after  three 
years. 

How  to  Apply 

Interested  persons  may  apply  diree:tly 
to  a  specific  NIH  researcii  institute,  to 
the  National  Center  for  Nursing 
Research,  to  the  National  Center  for 
Human  Genome  Research,  to  the 
National  Library  of  Medicine  (for 
postbacealeaureate  awards  only;  awards 
to  prebaccalaureate  students  are  not 
authorized),  or  to  the  Office  of 
Education.  Building  10,  room  1C129, 
National  Institutes  of  Health,  9000 
Rcxikville  Pike,  Bethesda,  Maryland 
20892,  for  concurrent  referral  to  all 
research  institutes  and  other  listed 
organizations  which  may  have  possible 
interest.  Interested  individuals  may 
apply  at  any  time  by  submitting  the 
following: 

Applicants  for  Predoctoral  and 
Postdoctoral  Fellowship  Awards 


Curriculum  Vitae 
— Bibliography 
— ^Three  letters  of  reference  emphasizing 

research  potential 
— ^Applicant's  statement  of  research 

goals  and  type  and  purpose  of  training 

desired 
— Official  copy  of  graduate  or  medical ' 

school  transcripts 
— For  Predoertoral  Fellowship 

applicants,  verification  from  the 

university  that  the  applicant  is  in 

good  academic  standing,  is  enrolled 

in  a  doctoral  degree  program,  and  that 

the  university  agrees  to  the 

applicant's  participation  in  the  IRTA 

Program 
— For  Postdoctoral  Fellowship 

applicants,  official  copy  of  the 

d(x:toraI  degree 
— Brief  summary  of  dcx:toral 

dissertation,  if  applicable 

Applicants  for  Summer  Fellowship 
Awards 

— Curriculum  Vitae 

— Bibliography  (if  applicable) 

— Two  letters  of  reference  from  school 

officials  having  direct  knowledge  of 

the  applicant's  scientific  interest  and 

abilities 
— Applicant's  statement  describing 

future  academic  plans,  interest  in 
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btomedical  sciences,  and  reasons  for 
seeking  an  NIH  Summer  IRTA 
Fellowship 
— Information  on  honors  and 
achievement  (both  academic  and 
ncHiacademic),  hobbies  and  outside 
interests 
— OfHcial  <;rhool  transcript  or  list  of 

courses,  inchiding  grade  point  average 
— Verification  from  the  school  that  the 
applicant  is  in  good  academic 
standing  and  is  or  will  be  enrolled  at 
least  half-time  in  a  degree  granting 
program 

This  information  must  be  submitted 
in  order  to  receive  due  consideration  for 
an  award  and  will  be  used  to  determine 
the  eligibility  and  quality  of  potential 
avvardees.  The  requested  information 
will  be  available  only  to  NIH  program 
officials  unless  otherwise  required  by 
law.  The  information  collection 
requirements  associated  with  the  IRTA 
Program  have  been  app>roved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  requirements  of  5  CFR 
part  1320,  and  assigned  C^iB  #0925- 
0299. 

Dated  January  17. 1994. 
Harold  Var^us, 
Director,  MH. 
jFR  Doc.  94-4437  Filed  2-25-94;  8:45  ami 

WLUNG  COOC  414«-0t-M 


Genome  Research  Review  Committee; 
Meeting 

Pursuant  to  PubHc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Genome  Research  Review 
Committee,  National  Center  for  Human 
Genome  Research,  March  10,  1994,  at 
the  Embassy  Suites  Hotel,  4300  Military 
Road,  Washington.  DC 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6j.  title  5,  U.S.C  and  section 
10(d]  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  pubUc  on  March  10 
from  10  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  ^rant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applicaticms,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Engel,  Chief.  Office  of 
Scientific  Review.  National  Center  for 
Human  Genome  Research,  National 
Institutes  erf  Heakh.  Building  38A,  room 
604.  Bethesda,  Maryland  20892,  (301) 
402-0838,  will  furnish  the  meeting 
agenda,  roster  of  committee  memters 


coi  :sul 


and 
progra*) 


Itants.  and  substantive 
information  upon  request. 
Individuals  who  plan  to  attend  and 
need  s]  ecial  assistance,  such  as  sign 
langua;  e  interpretation  or  other 
reason  ble  accommodations,  should 
contact  Ms.  Gwen  Williams,  (301)  402- 
0838,  t  vo  weeks  in  advance  of  the 
meetin  > 

This 
than  tht 
due  to 


notice  is  being  published  less 
15  days  prior  to  the  meeting 
he  difficulty  of  coordinating 


schedu  es 

(Cataloj  je  of  Federal  Domestic  Assistance 
Progran  No.  93.172,  Human  Genome 
Researc  i) 

Dated  February  22. 1994. 
Susan  I .  Feldman, 
Commit  ee  Management  Officer,  NIH. 
IFR  Doc  94-4439  Filed  2-25-94;  8:45  ami 

BIUJNG  (  OOC  4140-Ot-M 


Nationi  il  Institute  of  Child  Health  and 
Humar  Development;  Meeting  of 
Nation  il  Advisory  Board  on  Medical 
RehabI  litation  Research 

Purs:  lant  to  Public  Law  92-463. 
notice  s  hereby  given  of  the  meeting  of 
the  Nal  ional  Advisory  Board  on  Medical 
Rehabi  itation  Research,  National 
Institui  3  of  Child  Health  and  Hiunan 
Develo  iment,  April  7-8, 1994.  Bethesda 
Marrio  t  Hotel.  5151  Pooks  Hill  Road. 
Bethes  a.  Maryland  20814. 

The  I  wo-day  meeting  will  be  open  to 
the  pul  lie  from  9  a.m.  to  5  p.m.  on  April 
7  and  {  a.m.  to  adjournment  on  April  8. 
Attend  ince  by  the  public  will  be  limited 
to  spac }  available.  The  Board  will 
review  (1)  Progress  achieved  by  the 
Center  In  developing  medical 
rehabi]  tation  research  and  reports  on 
workst  ops,  conferences,  grants,  and 
other  a  Arvities;  (2)  progress  on  peer 
review  of  medical  rehabilitation 
researc  i  grant  applications;  (3) 
approp  riation  status  of  the  Center:  and 
(4)  a  pi  m  for  establishing  centers  of 
excelle  ice  in  medical  rehabilitation 
researc  i.  Reports  on  medical 
rehabil  tation  research  being  sponsored 
by  a  va  iety  of  Federal  agencies  will  be 
given. '  'he  meeting  will  have  a  specific 
period  af  time  set  aside  for  public 
comm«  nt  on  the  activities  of  the  Center 
and  mqdical  rehabilitation  research. 

Ms.  Siary  Plummer,  Committee 
Managi  iment  Specialist,  NICHD,  6100 
Buikh]  g,  room  5E03.  National  Insti^Jtes 
of  Heath,  Bethesda.  Maryland  20892. 
Area  C  >de  301,  496-14S5,  will  provide 
a  sunu  lary  of  the  meeting  and  a  roster 
of  Adv  sory  Board  members  as  well  as 
substai  live  program  information. 
Indivic  uals  who  plan  to  attend  and 
need  s]  lecial  assistance,  such  as  sign 
langua  e  interptretatkm  or  other 


reasonable  accommodations,  should 
contact  Ms.  Plummer. 

Dated:  February  22. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  MIH. 
[FR  Doc  94-4438  Filed  2-25-94;  8:45  ami 

BILUNO  oboe  4t40.«t-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart.  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart. 
Lung,  and  Blood  Institute.  National 
Institutes  of  Health,  on  March  24  and 
25, 1994  in  Building  31.  Conference 
room  6.  9000  Rockville  Pike.  Bethesda. 
Mainland  20892. 

This  meeting  will  be  open  to  the 
public  on  March  24.  from  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c)(4)  and  552b(c)(6). 
title  5,  U.S.C.,  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  on  March  24,  from 
approximately  9  a.m.  until  recess,  and 
from  9  a.m.  until  adjournment  on  March 
25,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  ana 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasi(Mi  of  personal  privacy. 

Ms.  Terry  Long,  Cmef, 
Communications  and  Pubbc 
Information  Branch.  National  Heart, 
Lung,  and  Blood  faistitute,  Buik^ng  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236  will  provide  •  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrate  in  a<hrance  of  the 
meeting. 

Dr.  Deborah  P.  Beebe,  Scientific. 
Review  Administrator,  Heart,  Lung,  and 
Blood  Research  Review  Committee  A. 
Westwood  Buikhng,  room  555.  National 
Institutes  of  Health,  Bethesda,  Maryland 
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20892,  (301)  594-7418,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research.  National  Institutes  of  Health] 

Dated:  February  22. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-4440  Filed  2-25-94;  8:45  am) 
BILUNO  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
institute;  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  B 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Heart,  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart. 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  March  24  and 
25.  1994  in  Building  31.  Conference 
Room  6,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  March  24.  from  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  on  March  24.  from 
approximately  9  a.m.  until  recess,  and 
from  9  a.m.  until  adjournment  on  March 
25.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart. 
Lung,  and  Blood  Institute,  Building  31. 
room  4A21,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
(301)  496-4236  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 


Dr.  Jeffrey  H.  Hurst.  Scientific  Review 
Administrator.  Heart.  Lung,  and  Blood 
Research  Review  Committee  B, 
Westwood  Building,  room  555,  National 
histitutes  of  Health.  Bethesda.  Maryland 
20892.  (301)  594-7418,  will  himish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  February  22, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-^441  Filed  2-25-94;  8:45  am] 
BHJJMG  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6).  title 
5.  U.S.C.  and  sec.  10(d)  of  Public  Law 
92—463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Conununity 
Intervention  to  Reduce  Myocardial  Infarction 
Delay. 

Dates  of  Meeting:  March  10-11, 1994. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Crystal  City  Sheraton. 
Arlington,  Virginia. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person.  Dr.  C.  James  Scheirer,  5333 
VVestbard  Avenue,  room  548,  Bethesda. 
Mar>land  20892,  (301)  594-7452. 

Name  of  Panel:  NHLBI  SEP  on  Cardiac 
Valvuloseptal  Morphogenesis. 

Dates  of  Meeting:  March  15-17, 1994. 

Time  of  Meeting:  7  p.m. 

P/oceo/Meef/ng:  Clarion  Hotel,  Rockville. 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Jon  Ranhand.  5333 
Westbard  Avenue,  room  554,  Bethesda, 
Maryland  20892.  (301)  594-7439. 

Name  of  Panel:  NHLBI  SEP  on  the  ainical 
Investigator  Development  Award  (K08). 

Dates  of  Meeting:  March  23-24.  1994. 

Time  oif  Meeting:  6:30  a.m. 


Place  of  Meeting:  Holiday  Inn.  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Lynn  M.  Amende.  5333 
Westbard  Avenue,  room  648,  Bethesda. 
Maryland  20892.  (301)  594-7485. 

Name  of  Panel:  NHLBI  SEP  on  RFA  for 
Hemoglobin-Based  Oxygen  Carrier*: 
Mechanisms  of  Toxicity. 

Dates  of  Meeting:  March  29-30. 1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Andre  Premen,  5333 
Westbard  Avenue,  room  5A10.  Bethesda. 
Maryland  20892,  (301)  594-7481. 

This  notice  is  being  published  less  than  the 
fifteen  days  prior  to  the  meeting  due  to 
difficulty  of  coordinating  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  February  22, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-4444  Filed  2-25-94;  8:45  ami    • 
BILUNC  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-«4-3723;  FR  362»-M-01] 

Fair  Housing  Assistance  Program: 
Announcement  of  Funding  Awards  for 
FY  1992 

A3ENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  those  State  and 
local  agencies  that  were  certified  by  the 
Department  as  substantially  equivalent 
agencies  under  24  CFR  part  115,  and 
that  received  funding  under  the 
Department's  Fair  Housing  Assistance 
Program.  The  announcement  contains 
the  names  and  addresses  of  the  State 
and  local  agencies  and  the  amount  of 
the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  O.  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
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Development,  451  Seventh  Street. 
Washington.  DC  20410-2000. 
Telephone  Number  202-708-0455 
(voice/TDD).  This  is  not  a  toll  free 
number. 

SUPPI^NENTAAY  mFORMATION 

I.  Background 

Under  the  Fair  Housing  Act  (42  U.S.C 
3600-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  the  Department  to  refer 
complaints  to  agencies  that  have 
"substantially  equivalent"  fair  housing 
standards,  as  determined  and  certified 
by  the  Department  The  certification 
standards  and  procedures  are  set  forth 
in  24  CFR  part  115. 

Under  the  Fair  Housing  Assistance 
Program  (FHAP),  the  regulations  for 
which  are  (.odified  in  24  CFR  part  111. 


the 
to  "sul 
local 


De  tartmenti 


pirt 


housin ; 
CFR 
to  be 
Fundii^ 
in  the 


may  provide  assistance 
\  stantially  equivalent"  State  and 
a  encies.  This  assistance  is 
design  d  to  provide  support  for 
comph  int  procesaing,  training, 
techni<  al  assistance,  data  and 
informitioD  systems,  and  other  fair 

projects.  The  regulations  in  24 
111  provide  for  FHAP  funding 
a^notmced  throu^  a  Notice  of 
Availability  (NOFA)  published 
ederal  Register. 
Although  the  regulations  in  (tart  111 
for  the  announceinent  of  the 

of  FHAP  funding  through  a 
and  24  CFR  part  12  also  maJkes 
the  NOFA  requirement).  FHAP 
competitive  program.  FHAP 
)  re  not  awarded  on  the  basis  of 
I  etition.  Accordingly,  a  waiver  of 
rec  uirement  to  make  FHAP  funding 
availal  le  through  a  NOFA  was 
reques  ed  and  granted. 

APPENDIX  A 


provid 
avai" 
NOFA 
noteo: 
is  not  I 
funds 
a  com 
the 


lat  ility  i 


Massachusetts  Convnission  Againsi  Discrimination  in 
man _ __ 

Cambridge  Human  Rights  Commission.  57  Inman  Street 
tor 


REGSION  I 

Ha(»ing.  One  Ashtxirton  Place.  Boston.  MA  02108,  Michael  T.  Duffy.  Chair- 


Connecticut  Commission  on  Human  Rights  and 
utive  Director : _ 


2nd  Floor,  Cambridge,  MA  02138,  Margot  P.  Kosberg^  Executive  Direc- 
Opportu((ities,  90  Washington  Street,  Hartford,  CN  06015.  Mr.  Lewis  Martin.  Exec- 


None 


Pennsylvania  Human  Relations  Commission,  101  South 

rector _ _ _ _ _.._ 

Virginia  Real  Estate  Board,  3600  West  Broad  Street.  5th|  Floor, 

West  Virginia  Human  Rights  Commissian.  1321  Plaza 
Director „ 

Charleston  Human  Rights  Commission,  115  Lee  Street 
tor 
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2B42. 
Tarn  a, 
T  iwefs. 


Flohda  Commission  on  Human  Relatior^.  325  John 

McElrath,  Executive  Director  _ 

Clearwater  Office  of  Community  Relations,  P.O.  Box 
Orlando  Human  Relations  Commission,  400  S.  Orange 
Pinelias  County  Office  of  Human  Rights,  315  Court  Stre«  t 
St.  Peterstwrg  Human  Relations  Department.  P.O.  Box 
Tampa  Office  of  Community.  712  W.  Ross  Avenue, 
Georgia  Commission  on  Equal  Opportunity,  710  Cain 

Mustafa  A.  Aziz,  Administralor  

Kentucky  Commission  on  Human  Rights,  The  Heytxjm 

Watts,  Executive  Director  

LouJsvile  &  Jefferson  County  Human  Reiations 

M.  Young.  Executive  Director 

North  Carolina  Human  Relations  Commission,  121  W 
AsheviUe-Buncombe  County  Fair  Hous«tq  Commission, 

28801.  Marvin  E.  Viena.  Director  „ 

Chartotte-Mecklenburg  Community  Relations  Committee 

Director 

Greenslxjro  Human  Relatkjns  Department,  P.O.  Box  31 
New  Hanover  Human  Relations  Commission,  320 

William  Jessup.  Director  

Winston-Salem  Human  Relations  P.O.  Box  2511, 
South  Carolina  Human  Affairs  Commrssion.  P.O.  Box 
Tennessee  K  -nan  Rights  Commission.  530  Church 

Or.  Warren  Moore,  Executive  Director  


In  accordance  with  the  requirements 
of  section  106  of  the  HUD  Reform  Act 
of  1989  (42  U.S.C.  3535(q)(g)).  the 
Secretary,  on  June  2. 1993.  waived  the 
FHAP  NOFA  requirement  set  forth  in  24 
CFR  part  12  on  the  basis  that  the  FHAP 
is  not  a  competitive  program.  The 
Department  intends  to  amend  24  CFR 
part  12  to  reflect  the  fact  that  FHAP  is 
not  a  competitive  program. 

In  accordance  with  the  requirements 
of  section  102(a)(4)(C)  of  the  HUD 
Reform  Act  of  1989,  the  names  and 
addresses  of  the  substantiaUy  equivalent 
agencies  which  received  FHAP  funds 
for  FY  1992,  on  a  noncompetitive  basis, 
and  the  amount  of  the  awards,  are  set 
forth  in  App)endix  A  to  this  notice. 

Dated;  February  14, 1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 


REGION  H 

REGION  lU 
!nd  Street,  Suite  300,  Hamsburg,  PA  17101.  Homer  Floyd,  Executive  Df- 


Eist, 


,  Richmond,  VA  23230-4917,  Susan  Scoviil.  Fair  Housing  Adminis- 
Room  106,  Charleston,  WV  25301,  Ouewanncoii  Stephens,  Executive 


Vest,  Charleston,  WV  25302-1400.  William  Berkley.  Jr.  Executive  Direc- 


REGION  IV 

:ncx  Road,  BMg  F,  Suite  240,  Tallahassee,  FL  32303-4149,  Ronald 


,  Cleanwater,  FL  34618.  Sally  A.  Ruby,  Director 

^^enue.  Room  103,  Oriando,  FL  32801,  Albert  Nelson,  Director  „ 

,  Cleanrvater,  FL  34616.  Leon  Russell,  Director  ...„ _ _ 

St.  Petersburg,  FL  33731,  James  R.  Yates,  Director „.. 

FL  33602,  George  A.  Davis,  Director  

,  Peachtree  Center,  229  Peachtree  Street,  NE.  Atlanto,  GA  30303. 


I  Idg..  7th  Fk>or,  322  West  Broadway.  Louisville,  KY  40202-0069,  Beverly 


Commij  yon.  200  South  7tt»  Street.  Suite  200,  Louisville,  KY  40202,  Gwendolyn 


Jcnes 


Street,  Raleigh,  NC  27603,  William  Barber,  Executive  Director 

70  Woodfin  Place,  Park  Place  Office  Buikjing.  Suite  326.  Asheville.  NC 


817  E.  Trade  Street.  2nd  Fkjor.  Chartotte,  NC  28202.  Jack  L  BuUard. 


2  3,  Greensboro,  NC  27402,  John  E.  Shaw,  Director  

Chestnut  Street.  Room  409,  Administration  Building.  Wilmington.  NC  28401. 


Winstor-Salem.  NC  27102,  Emery  L  Rann.  W,.  Director 

,  Columbia.  SC  29240.  Dr.  Witlis  Ham.  Commissioner  

Street,  Suite  400,  Cornerstone  Square  Building.  Nashville.  IN  37243-0745. 


3157,600 
13,400 
58,600 


216,900 
44,000 

16,700 
8,900 


129  800 
18.000 
33.000 
52.100 
32.000 
35.000 

65,000 

30.200 

51.600 
103.400 

65.000 

25.400 
20.600 

17,000 

9,800 

79,400 

63,400 
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Knoxville  Department  of  Community  Devetopment,  P.O.  Box  1631  City/County  BuiMing.  Knoxville,  TN  37901,  J.  Uurens  Tuflock 
Coordnalor „ _ _ \ 

REGION  V 

Illinois  Department  of  Hunan  Rights,  100  W.  Randolph  Street,  Chicago,  IL  60602,  Rose  Mary  Bombela,  Executive  Director 

SpringfieW  Department  of  Human  Relatkjns,  227  South  7th  Street  SpringfieW,  IL  62701,  Carolyn  Toney,  Director 

Elgin  Hunf»n  Relations  Commission,  150  Dexter  Court,  Elgin.  IL  60120.  Olufemi  Folarin,  Director .Z" 

Evanston  Human  Relations  Commission.  2100  Rklge  Avenue,  Evanston,  IL  60201 ,  Owen  Thomas.  Executive  Director 

Indiana  Civil  Rights  Commission.  100  North  Senate  Avenue,  Indianapolis,  IN  46204.  Sandra  Leek,  Executive  Director !„!.' 

Gary  Human  Relations  Commission,  475  Broadway,  Gary,  IN  46402,  Jonathan  Comer,  Executive  Director 

Ohk)  Civil  Rights  Commission.  220  Parsons  Avenue.  Cokjmbus.  OH  43266.  Joseph  T.  Camik*iael,  Executive  Director  . 

Dayton  Human  Relatk>ns  Commissk>n.  40  South  Main  Street,  Dayton,  OH  45402,  JeraW  L.  Steed,  Director 

Shaker  Heights  Law  Department,  3400  Lee  Road,  Shaker  Heights,  OH  44120,  Tenence  Brennan,  Assistant  City  Attorney 


REGION  VI 

Louisiana  Department  of  Justice,  P.O.  Box  94005,  Baton  Rouge,  LA  70804.  Richard  P.  levoub.  Attorney  General 

Oklahoma  Human  Rights  Commisston.  2101  N.  Lincoln  Blvd,  Room  480,  Oklahoma  City,  OK  73105,  RonakJ  Lee  Johrison.  Execu- 
tive Director _ „ 

Texas  Commisston  on  Human  Rights,  8100  Cameron  Road,  Building  8.  Suite  525,  Austin.  TX  787M.  wliliiiin  H^e.^E^^ 
rector 

City  of  Dallas,  1500  Marilla,  Room  1BN,  Dallas,  TX  75201,  Holly  C.  K4alioy,  Director ......!!!.....!... 


REGION  Vn 

Iowa  Civil  Rights  Commisskw,  21 1  East  Maple  Street.  2nd  Roor.  c/o  Grimes  State  Office  Building.  Des  htoines,  lA  50319.  Don 
Grove.  Executive  Director _ _ 

Dubuque  Department  of  Human  Rights,  City  HaB,  13th  and  Central,  Dubuque,  lA  52001,  Charles  Azebeokhai,  Executive  Director 

Kansas  Commission  on  Civil  Rights,  Landon  State  Office  BuiWing.  900  SW  Jackson.  Suite  851  South.  Topeka.'  KS  66612.  Mi- 
chael J.  Brungardt,  Executive  Director 

Salina  Human  Relations  Department.  P.O.  Box  736.  Salina.  KS  67402-0736,  WJ^.  Burnett,  Executive  Director  ..".!.."....!.....r... 

Missouri  Commission  on  Human  Rights.  3315  W.  Tnjman.  P.O.  Box  1129.  Jefferson  City.  MO  65102,  Alvin  A.  Plummer,  Execu- 
tive Director „ _ „ 

Kansas  City,  Missouri  Human  Relations,  414  East  12th  Street.  City  HaU,  Kansas  City,  MO  64106.  Michael  Bates,  Execiiviw  I!!Z 

Netxaska  Equal  Opportunity  Commission,  P.O.  Box  94934,  Lincoln.  NE  58509,  Lawrence  R.  Myers,  Executive  Director  

Omaha  Human  Relatrons  Department.  1819  Famam  Street,  Omaha/Douglas  Civk:  Center.  Omaha.  NE  68183.  Diane  L  Thomas. 
Director 

REGION  VIII 

Colorado  Civil  Rights  Divisk)n.  Jack  Lang  y  Marquez.  Director.  1560  Broadway.  Suite  1050.  Denver,  CO  80202-5143.  303-894- 
2997  _ „ „ „ 

Montana  Human  Rights  Division.  Anne  L  Maclntyre.  Administrator,  1236  Sixth  Avenue,  P.O.  Box  1728,  Helena,  lilf  59624,  406^ 
444-2884  

REGION  IX 

Arizona  Attorney  GeneraTs  Off»e,  1275  West  Washington  Street.  Phoenix.  AZ  85007,  Cecil  Patterson.  Jr.  Chief  Counsel  

Phoenix  Equal  Opportunity  Department,  550  West  Washington  Street.  Phoenix.  A2  85003,  Rose  Newsome,  Dtrector  

Hawaii  Civil  Rights  Division.  888  MiUani  Street.  2nd  F\oor.  HonoMu.  HI  96813.  Linda  Tseu,  Executive  Director 

REGION  X 

King  County  Off«e  of  CivHRights  and  Compliance,  Manfert  Lee,  Administrator,  King  County  Courthouse,  Room  E-224,  516  Third 
Avenue.  Seattle.  WA  98104.  206-296-7592 


33,800 

89,200 
26.600 
14,600 
5,000 
92,200 
90,400 
180.400 
23.000 
65,000 

65,000 

71,200 

805,437 
65,000 


35,000 
11.000 

73,000 
20.400 

126.400 
56.400 
31.400 

26,600 


76.200 
77,600 

65,000 
34,800 
65.000 

25.400 
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BiLUNC  COOC  4210-2t-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-020-406A-02] 

Area  Closures  to  ORV/Motorized 
Vehicles 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Department  of  the  interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
effective  immediately,  that  the  following 
lands  located  on  the  north  side  of  the 
Snake  River  and  about  eight  miles  down 


stream  of  American  Falls  Dam  are 
closed  to  ORV/motorized  v^icles. 

T.  9  S.,  R.  20  E., 

Section  1:  NE'ANEV*.  SW'ANE'A. 

NEV«SWV4.  NWVtSWV. 
Section  2:  SE'A.  SE'/i.  SWV4;  SE'A. 
T.  8  S,  R.  30  E.. 
Section  20:  SEV«,  SEV«,  SWV4,  SEV«, 
Section  29:  NEV4NEV4.  NWV4.  NEV4SWV4, 

NWV4SEV4. 
Approximately  600  acres. 

This  action  follows  the  Monument 
Resoiu-ce  Management  Plan  (MRMP) 
prescriptions  published  in  January. 
1986.  The  MRMP  designates  that  these 
areas  of  the  Cedar  Fields  Special 
Recreation  Management  Area,  which  are 
also  within  the  Bureau  of  Reclamation's 
(BOR)  American  Falls  Natural  Resource 
Area,  be  designated  as  to  be  consistent 


with  BOR's  limitations  on  adjacent 
lands.  Effective  by  the  December  28. 
1993  Federal  Register  Notices,  the  BOR 
activated  the  enforcement  of  the  off-road 
motor  vehicle  closure  of  the  lands 
within  the  American  Falls  Natural 
Resource  Area. 

Exemptions  to  this  order  are  granted 
to  the  following: 

Law  enforcement  patrol  and 
emergency  services  administratively 
approved  access  for  actions  such  as 
monitoring  or  research  studies. 

Other  actions  would  be  considered  on 
a  case  by  case  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dyer,  Snake  River  Resource  Area 
Manager,  Rt.  3,  Box  1,  Burley,  ID  83318, 
(208)  678-5514.  A  map  showing  the 
location  of  the  closed  areas  is  available 
from  the  Burley  District  BLM  OfGce. 
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Dated:  February  17, 1994. 
Marvin  R.  Bagley, 
Associate  District  Manager 
|FR  Doc.  94-4418  Filed  2-25-94;  8:45  am) 
MUmO  COOe  4310-GO-M 

Bureau  of  Land  Management 

[NV-030-4210-05;  N-68491] 

Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976. 90  Stat.  2757,  The 
Heguy  Brothers,  a  general  partnership, 
has  applied  for  conveyance  of  the 
Federal  mineral  estate  described  as 
follows: 

Mount  Diablo  Meridian,  Nevada 

T.  42  N..  R.  57  E.,  ' 

•    Sec.  5,  lots  1,3,4,  S'/^NEV*.  SEV4NW'/i. 
NE'ASWV*.  N'/jSE'A; 
Sec.  6,  lot! ; 
Sec.  9.  S'/2SWV«; 

Sec  16.  N'/jN'/^.  SEV4NEV4.  SWV«NWV4, 
S'/i. 
T.  43  N..  R.  57  E.. 
Sec  31.  lots  2-4.  SV2NEV4,  SEV4NWV4,  E'/^ 

SWV4.  SE'A; 
Sec.  32.  SWV4,  W'/jSE'A. 
Comprising  of  1749.83  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko 
Resource  Area,  3900  E.  Idaho  Street. 
Elko.  Nevada. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  mineral  interests  described 
above  will  be  segregated  to  the  extent 
that  they  will  not  be  open  to 
•tppropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application,  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occ\u^  first.  ^->,^ 

Dated:  February  16. 1994. 
Rodney  Harris, 
District  Manager. 
(FR  Doc.  94-4502  Filed  2-25-94;  8:45  am] 

MUMG  COM  43ie-HC-M 


M  lerals  Management  Service 

Ml  morandum  of  Understanding 

E!  tablishing  Jurisdictional 

R<  sponsibilities  for  Offshore  Facilities 

AC  ENCY:  Minerals  Management  Service 
(\  MS),  Interior. 
AC  nON:  Notice. 


StAAMARY:  The  memorandum  of 
ui  derstanding  (MOU)  establishing 
Fc  Jeral  jurisdictional  boundaries  for 
of  shore  facilities,  including  pipelines, 
be  :ame  effective  on  February  3, 1994. 
Tt  e  MOU  divides  the  responsibilities 
as  lociated  with  oil-spill  prevention  and 
CO  [itrol,  response  planning,  and 
re  ;ponse  equipment  inspection  for- 
of  shore  facilities.  The  MOU  is  among 
th  J  Department  of  the  Interior  (DOI). 
Dt  partment  of  Transportation  (DOT). 
an  d  the  Environmental  Protection 
A  ency  (EPA). 

The  coast  line  marks  the  boundary 
th  It  determines  which  agency  is 
re  sponsible  for  a  facility.  The  MMS  of 
th  i  DOI  is  responsible  for  oR^shore 
fa  lilities.  including  pipelines  but  not 
d<  epwater  ports,  located  seaward  of  the 
cc  ast  line.  The  EPA  is  responsible  for 
n<  n-transportation-related  offshore 
fa  :ilities  located  landward  of  the  coast 
lii  e.  The  U.S.  Coast  Guard  and  the 
Ri  search  and  Special  Programs 
A  Iministration  of  the  DOT  will  handle 
tr;  insportation-related  offshore  facilities, 
ii  eluding  pipelines,  located  landward 
o'  the  coast  line. 

Any  exceptions  to  the  MOU  will  be 
di  termined  on  a  facility-specific  basis, 
ai  d  the  affected  parties  will  be  notified. 
F<  R  FURTHER  INFORMATION  CONTACT: 
S  aron  L.  Buffington,  Engineering  and 
T  chnology  Division;  MS-4700; 
\  inerals  Management  Service;  381 
E  den  Street;  Hemdon,  Virginia  22070- 
41  17,  telephone  (703)  787-1600. 
SI  PPLEMENTARY  INFORMATION:  Executive 
O  der  (E.O.)  12777  (56  FR  54757) 
d(  legated  to  DOI.  IX)T.  and  EPA  various 
n  sponsibilities  identified  in  the  Clean 
V\  ater  Act  (CWA).  as  amended  by  the 
O  1  Pollution  Act  of  1990  (Public  Law 
II  1-380).  The  E.0. 12777  assigned  the 
re  sponsibilities  associated  with  oil-spill 
p  evention  and  control,  contingency 
p  anning,  and  response  equipment 
it  spection  for  offshore  facilities  to  DOI. 
Hbwever.  section  311(a)(ll)  of  the  CWA 
d(  ifines  "offshore  facility"  to  include 
fa  :ilities  of  any  kind  located  in.  on.  or 
u  ider  navigable  waters  of  the  United 
S  ates.  By  using  this  definition,  the 
ti  iditional  DOI  role  of  regulating 
fa  ::ilities  in  the  Outer  Continental  Shelf 
is  expanded  by  E.0. 12777  to  include 
ii  land  lakes,  rivers,  streams,  and  any 
oftier  inland  waters.  Without  this  MOU, 


as  many  as  four  Federal  agencies  could 
have  overlapping  responsibilities  for 
some  coastal  facilities. 

To  avoid  any  confusion  caused  by  the 
definition  of  "offshore  facility",  MMS 
coordinated  an  effort  to  establish 
jurisdictional  boundaries  for  oil-spill 
prevention  and  control,  response 
planning,  and  response  equipment 
inspection  activities.  Pursuant  to  section 
2(i)  of  E.0. 12777,  the  Secretary  of  the 
Interior  redelegated  those  functions 
vested  in  DOI  to  give  EPA  non- 
transportation-related  offshore  facilities 
located  landward  of  the  coast  line  and 
give  DOT  transportation-related  offshore 
facilities  landward  of  the  coast  line.  The 
divisions  agreed  to  in  the  MOU 
(Appendix  A)  is  more  consistent  with 
traditional  agency  expertise  and 
jurisdiction.  This  MOU  does  not  include 
jurisdictional  boundaries  for  oil-spill 
financial  responsibility. 

Dated:  February  17. 1994. 
Tliomas  (xemhofer. 

Associate  Director  for  Offshore  Minerals 
Management. 

Appendix  A — ^Memorandum  of 
Understanding  Among  the  Secretary  of  the 
Interior.  Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency 

Purpose 

This  Memorandum  of  Understanding 
(MOU)  establishes  the  jurisciictional 
responsibilities  for  offshore  facilities, 
including  pipelines,  pursuant  to  section  311 
(i)(l)(c).  (i)(5).  and  (i)(6)(A)  of  the  Qean  Water 
Act  (CWA).  as  amended  by  the  Oil  Pollution 
Act  of  1990  (Public  Law  101-380).  The 
Secretary  of  the  Department  of  the  Interior 
(DOI).  Secretary  of  Department  of 
Transportation  (DOT),  and  Administrator  of 
the  Environmental  Protection  Agency  (EPA) 
agree  to  the  division  of  responsibilities  set 
forth  below  for  spill  prevention  and  control, 
response  planning,  and  equipment 
inspection  activities  pursuant  to  those 
provisions. 

Background 

Executive  Order  (E.O.)  12777  (56  FR 
54757)  delegates  to  DOI.  DOT.  and  EPA 
various  responsibilities  identified  in  section 
311(j)  of  the  CWA.  Sections  2(b)(3).  2(d)(3). 
and  2(e)(3)  of  E.O.  12777  assigned  to  DOI 
spill  prevention  and  control,  contingency 
planning,  and  equipment  inspection 
activities  associated  with  offshore  fecilities. 
Section  311(a)(ll)  defines  the  term  "offshore 
facility"  to  include  facilities  of  any  kind 
located  in,  on,  or  under  navigable  waters  of 
the  United  States.  By  using  this  definition, 
the  traditional  DOI  role  of  regulating  facilities 
on  the  Outer  Continental  Shelf  is  expanded 
by  E.O.  12777  to  include  inland  lakes,  rivers, 
streams,  and  any  other  inland  waters. 

Responsibilities 

Pursuant  to  section  2(i)  of  E.O.  12777.  DOI 
redelegates,  and  EPA  and  DOT  agree  to 
assume,  the  functions  vested  in  DOI  by 
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sections  2(bK3).  2(dK3),  and  2(eK3)  of  E.O. 
12777  as  set  forth  below. 

For  purposes  of  this  MOU,  the  term  "coast 
line"  shall  be  defined  as  in  the  Submerged 
Lands  Act  (43  U.S.C  1301(c))  to  mean  "the 
line  of  ordinary  low  water  along  that  portion 
of  the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters." 

1.  To  EPA,  DOI  redelegates  responsibility 
for  non-transpcrtation-related  offshore 
facilities  located  landward.of  the  coast  line. 

2.  To  DOT,  DOI  redelegates  responsibility 
for  transportation-related  facilities,  including 
pipelines,  located  landward  of  the  coast  line. 
The  DOT  retains  jurisdiction  for  deepwater 
ports  and  their  associated  seaward  pipelines, 
as  delegated  by  EO.  12777. 

3.  The  DOI  retains  jurisdiction  over 
facilities,  including  pipelines,  located 
seaward  of  the  coast  line,  except  for 
deepwater  ports  and  associated  seaward 
pipelines  delegated  by  E.O.  12777  to  DOT. 

Effective  Date 

This  MOU  is  effective  on  the  date  of  final 
execution  by  the  indicated  signatories. 

Limitations 

1.  The  DOI,  DOT.  and  EPA  may  agree  in 
writing  to  exceptions  to  this  MOU  on  a 
facility-sjjecific  basis.  Affected  parties  will 
receive  notification  of  the  exceptions. 

2.  Nothing  in  this  MOU  is  intended  to 
replace,  supersede,  or  modify  and  existing 
agreements  between  or  among  DOI.  DCTr.  or 
EPA. 

Modification  and  Tenninatiao 

Any  party  to  this  agreement  may  propose 
modifications  by  submitting  th«n  in  writing 
to  the  heads  of  the  other  agency/department 
No  modification  may  be  adopted  except  with 
the  consent  of  all  parties.  All  parties  shall 
indicate  their  consent  to  or  disagreement 
with  any  proposed  modification  within  60 
days  of  receipt  Upon  the  request  of  any 
party,  representatives  of  all  parties  shall  meet 
for  the  purpose  of  considering  exceptions  or 
modifications  to  this  agreement.  This  MOU 
may  be  terminated  only  with  the  mutual 
consent  of  all  parties. 
Bruce  Babbitt. 
Secretary  of  the  Interior. 
Carol  M.  Browner. 

Administrator.  Environmental  Protection 
Agency. 

Federico  Petia. 

Secretary  of  Transportation. 

IFR  Doc.  94-4481  Filed  2-25-94;  8.45  am] 
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National  Park  Service 

Availability  of  Plan  of  Operations  arul 
Environmental  Assessment  for 
Continuing  Operation  of  the  Doty- 
Jacltson  Unit  A  Well  No.  1;  Locin  Oil 
Corporation,  Big  Thiclcet  National 
Preserve,  Hardin  County,  TX 

Notice  is  hereby  given  in  accordance 
with  §  g.52(b)  of  Title  36  of  the  Code  of 


Federal  Regulations  that  the  National 
Park  Service  has  received  from  Loan 
Oil  Corporation  a  Plan  of  Operations  for 
the  Continuing  Operation  of  the  Doty- 
lackson  Unit  A  Well  No.  1  within  Big 
Thicket  National  Preserve,  Hardin 
Cotmty.  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve.  3785  Milam,  Beaumont,  Texas: 
and  the  Southwest  Regional  Office. 
National  Park  Service.  1220  South  St. 
Francis  Drive,  room  211.  Santa  Fee. 
New  Mexico.  Copies  are  available  from 
the  Southwest  Regional  Office,  Post 
Office  Box  728.  Santa  Fe,  New  Mexico 
87504-0728,  and  will  be  sent  upon 
request. 

Dated;  February  16. 1994. 
John  E.  Cook. 

Regional  Director,  Southwest  Region. 
[FR  Doc.  94-4473  Filed  2-25-94;  8:45  ami 
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Inventory  Completion  for  Native 
American  Human  Remains  From 
Hawaii  in  ttte  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Nodce. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
the  inventory  of  human  remains  bom 
Hawaii  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard. 

The  himian  remains  came  to  the 
Peabody  Museum  as  part  of  16 
collections  between  1867  and  1959. 
There  are  no  associated  funerary  objects. 
A  detailed  inventory  and  assessment  of 
the  human  remains  has  been  made  by 
the  staff  of  the  Peabody  Museum  in 
consultation  with  representatives  of  Hut 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei. 
the  Office  of  Hawaiian  Affairs,  and  the 
Kaua'i/Nihau,  Maui/Lanai.  Molokai,  and 
O'ahu  Burial  Coimcils. 

The  human  remains  consist  of  the 
following: 

One  cranium  (19-5-70/59745)  from 
Nohile  sand  dunes,  Kaua'i  County. 
Kaua'i  Island. 

Twenty-one  crania  (36-96-70/N3482- 
N3502)  and  eight  mandibles  (36-96-70/ 
N3503)  from  dune  burials  in  Kaua'i 
County. 


Twenty-one  crania  (67-39-70/lllS- 
1135)  bom  southerly  shore  sand  dunes. 
Kaua'i  County. 

One  cranium  (72-20-70/6792)  from 
Kaua'i  County. 

Two  crania  (16-8-70/59647  and 
59648)  from  an  "ancient  buirial  place". 
Maui  County 

Twenty-one  crania,  two  partial  crania, 
and  one  partial  cranium  together  with 
fragmentary  axial  elements 

(78-45-70/15267-15290)  from  Maui 
County. 

One  skeleton  (80-25-70/23518). 
complete  except  for  fragmentary 
extremities,  from  an  ancient  burial 
place,  Maui  County. 

Five  crania  (16-8-70/59641-59645) 
from  the  beach  beyond  Diamond  Sand 
Dunes  Hill,  Oahu. 

Six  crania  (23-5-70/60363-60368) 
found  during  the  excavation  of  a  canal 
in  Waikiki,  Oahu. 

Two  almost  complete  skeletons  and 
fragmentary  postcranial  remains  from 
five  more  individuals  (23-5-70/60369- 
60372)  found  while  excavating  for  a 
sewer  system  in  Honolulu  County, 
Oahu. 

Three  partial  crania  and  six  crania 
(36-4-70/N1324-N1332)  from  lava 
caves  near  Honolulu.  Oahu. 

Four  crania  and  three  fragmentary 
crania  (85-7-70/37592-37397a)  that, 
from  circumstantial  documentary 
evidence,  may  come  from  Oahu. 

One  cranium,  one  partial  cranium  and 
one-ptartial  cranium  with  two  right 
femurs  (86-58-70/61492-61494)  from 
Honolulu.  Oahu. 

Twenty  seven  crania  (00/N939: 16-8- 
70/59646;  20-4-70/59931  and  59932; 
50-70-70/N7476;  59-27-70/N8615- 
N8620;  80-25-70/23503-23517), 
fi^gmentary  appendicular  elements  (27- 
5-70/60797),  and  twenty  four  mandibles 
(00/N1013: 80-25-70/23519)  are 
attributed  to  Hawai'i  with  no  further 
information.  Six  of  these  crania  (59-27- 
70/N86 15-^8620)  came  to  the  Peabody 
Museum  from  the  Warren  Anatomical 
Museum. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum 
have  determined  pursuant  to  25  U.S.C. 
3001  (2)  that  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these 
remains  and  present-day  Native 
Hawaiian  organizations. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei  and  the  Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  which  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact 
Mrs.  Barbara  Isaac,  Assistant  Director. 
Peabody  Museum  of  Archaeology  and 
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Ethnology.  Harvard  University,  11 

Divinity  Avenue.  Cambridge  MA  02138. 

or  call  (617)  495-2248.  before  March  30. 

1994* 

Dated:  Febniary  18. 1994. 

C  TiiBOthy  McKeown, 

Acting  Departmental  Consulting 

Arcbeologist.Chief.  Aicheological  Assistance 

Division. 

IFR  Doc.  94-4492  Filed  2-25-94;  8:45  am) 

HLUNO  COM  4310-70-f 


Inventory  Completion  of  Native 
American  Human  Remains  and 
Funerary  Objects  From  Hawaii  in  the 
Control  of  the  U.S.  Marine  Corps  Air 
Station,  Kaneohe  Bay 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act. 
25  U.S.C.  3003(d).  of  the  completion  of 
the  inventory  of  human  remains  and 
funerary  objects  h^m  Hawaii  in  the 
control  of  the  U.S.  Marine  Corps  Air 
Station,  Kaneohe  Bay.  The  remains  are 
ciu^ted  in  the  Bemice  Pauahi  Bishop 
Museum.  Honolulu.  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  funerary 
objects  has  been  made  for  the  U.S. 
Marine  Corps  by  the  staff  of  the  Bishop 
Museum,  in  consultation  with 
representatives  of  Hui  Malama  1  Na 
KQpuna  'O  Hawai'i  Nei  and  the  Office 
of  Hawaiian  Affairs.  The  latter  two 
organizations  qualify  as  Native 
Hawaiian  organizations  as  defined  in  25 
U.S.C.  3001(11). 

The  human  remains  and  funerary 
objects  represent  a  minimum  of  1582 
individuals  and  281  funerary  objects 
recovered  from  the  Mokapu  Peninsula. 
U.S.  Marine  Corps  Air  Station.  Kaneohe 
Bay,  Island  of  Oahu,  and  curated  at  the 
Bishop  Museum.  The  majority  of  the 
remains  were  recovered  during 
archaeological  excavations  conducted  in 
193a-1940  by  Gordon  T.  Bowles 
(University  of  Hawaii)  and  Kenneth  P. 
Emory  (Bishop  Museum),  and  in  1957 
by  Robert  N.  Bowen  (University  of 
Hawaii).  The  rest  of  the  remains  were 
recovered  from  inadvertent  discoveries 
and  archaeological  monitoring  of 
construction  activities  on  the  peninsula. 

A  minimum  of  1.544  individuals  were 
recovered  from  pre-contact  (prior  to 
1778)  graves.  A  number  of  these 
individuals  were  represented  by 
incomplete  sets  of  skeletal  remains,  and 
several  of  the  isolated  individuals 
represented  secondarily  deposited 
incomplete  sets  of  remains  removed 
from  their  original  context.  The  pre- 


coi  itact  funerary  objects  included  kupe'e 
(w  istlets  made  of  dog  teeth),  basalt 
fla  ces,  marine  shells,  kukui  (Aleurites 
m<  luccana)  nuts,  and  the  bones  of  fish, 
bii  ds.  pigs,  dogs,  and  turtles. 

.  ^  mimmum  of  38  individuals  were 
re(  overed  from  post-Contact  (after  1778) 
gr(  ves  during  a  construction  project  in 
19  '5.  The  post-Contact  funerary  objects 
ini  luded  kupe'e,  and  lei  'opu'u  and  lei 
ni  \o  (pendants  made  of  calcite,  shell, 
an  i  whale  bone),  as  well  as  bone  and 
sh  ill  buttons,  metal  fragments,  mirror 
gh  ss.  bottle  fragments,  a  metal  ring, 
ivery  beads,  bone  and  glass,  metal  nails, 
and  metal  parts  of  a  smoking  pipe. 

Based  on  the  Bishop  Museum  report 
of  the  results  of  the  inventory  and 
asi  lessment,  officials  of  the  U.S.  Marine 
C(  rps  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2).  there  is  a 
re  ationship  of  shared  group  identity 
w  lich  can  be  reasonably  traced  between 
thi  ;se  remains  and  present-day  Native 
Hawaiian  organizations.  U.S.  Marine 
Cdrps  officials,  based  on  the  Bishop 
M  iseum  report,  determined  that  no 
lii  eal  descendants  of  the  human 
re:  nains  could  be  identified. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Ni  i  and  the  Office  of  Hawaiian  Affairs. 
R«  presentatives  of  any  other  Native 
Hi  waiian  organization  which  believes 
it!  elf  to  be  culturally  affiliated  with 
th  jse  human  remains  and  funerary 
ot  jects  should  contact  Mr.  John  Bigay, 
PI  mner-in-Charge.  Pacific  Division, 
N  ival  Engineering  Facilities  Command, 
P«  arl  Harbor.  HI.  96860-7300.  (808) 
4: 1-9338,  before  April  1. 1994. 

Dated:  February  23, 1994. 
C  Timothy  McKeo%vn, 
Ai  ting  Departmental  Consulting 
A,  cheologist,  Chief,  Archeological  Assistance 
D,  vision. 
(F  t  Doc.  94-4491  Filed  2-25-94;  8:45  am] 
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D  EPARTMENT  OF  JUSTICE 

In  formation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(C  MB)  has  been  sent  the  following 
c(  llection(s)  of  information  proposals 
fc  r  review  under  the  provisions  of  the 
Pi  perwork  Reduction  Act  (44  U.S.C. 
cl  apter  35)  and  the  Paperwork 
R  duction  Reauthorization  Act  since  the 
la  >t  list  was  published.  Entries  are 
gi  ouped  into  submission  categories, 
w  th  each  entry  containing  the 
fc  [lowing  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
ai  d  the  applicable  component  of  the 
D  jpartment  sponsoring  the  collection; 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Extension  of  the  Expiration  Date  tif  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  the 
Method  of  Collection 

(1)  Procedures  for  the  Administration 
of  Section  5  of  the  Voting  Rights  Act  of 
.  1965. 

r2)  None.  Civil  Rights  Division. 

(3)  On  occasion. 

(4)  State  or  local  governments. 
Jurisdictions  under  the  Voting  Rights 
Act  are  required  to  obtain  preclearance 
from  the  Attorney  General  before 
instituting  changes  affecting  voting. 
They  must  convince  the  Attorney 
General  that  changes  are  not  racially 
discriminatory.  These  procedures 
facilitate  the  provision  of  information 
that  will  enable  the  Attorney  General  to 
make  the  required  determination. 

(5)  5.800  annual  responses  at  13.2 
hours  per  response. 

(6)  76,560  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  February  23. 1994. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  94-4493  Filed  2-25-94;  8:45  am] 
BHJJNQ  CODE  441«-1»4I 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive,  Environmental 
Response,  Compensation,  and  Liability 
Act  C'CERCLA'") 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  three 
proposed  consent  decrees  in  United 
States  v.  Lowe.  Civil  Action  No.  H-91- 
0830,  were  lodged  on  February  14, 1993 
with  the  United  States  District  Court  for 
the  Southern  District  of  Texas.  The 
consent  decrees  resolve  the  liability 
under  CERCLA  of  defendants  Ralph 
Lowe,  Dixie  Oil  Processors,  Tex  Tin 
Corporation,  and  Lowenco,  Inc.  for  the 
Dixie  Oil  Processors  Superfimd  Site  in 
Harris  County,  Texas. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Lowe. 
DOJ  Ref.  #90-11-2-323. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  440  Louisiana,  Suite 
900,  Houston,  Texas  77002;  the  Region 
6  Office  of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $18.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C  Cruden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Besources  Division. 
[FR  Doc.  94-4513  Filed  2-25-94;  8:45  am] 

BILtMQ  CODE  44im01-« 


[AAQ/A  Order  No.  83-94] 

Privacy  Act  of  1974,  New  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Department  of  Justice,  Office  of  Legal 


Counsel  (OLC).  proposes  to  establish  a 
new  system  of  records  entitled,  "Office 
of  Legal  Counsel,  Freedom  of 
Information  Act  and  Privacy  Act  Files 
(Justice/OLC-003)." 

5  U.S.C.  552a(e)(4)  and  (11)  require 
that  the  public  be  provided  a  30-day 
period  in  which  to  comment  on  the 
routine  uses  of  a  new  system;  the  Office 
of  Management  and  Budget  (OMB), 
which  has  oversight  responsibilities 
imder  the  Act,  requires  that  it  be  given 
a  60-day  period  in  which  to  review  the 
system. 

Therefore,  please  submit  any 
comments  by  March  30, 1994.  The 
public.  OMB,  and  Congress  are  invited 
to  send  written  comments  to  Patricia  E. 
Neely.  Staff  Assistant,  Systems  Policy 
Staff,  Information  Resources 
Management,  Justice  Management 
Division,  Room  850  WCTR,  Department 
of  Justice.  Washington,  DC  20530. 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  OMB  and  the  Congress. 

Dated:  February  15. 1994. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

(OLC)  Office  of  Legal  Counsel 
Ju8tice/OLC-003 

SYSTEM  NAME: 

Ofiice  of  Legal  Counsel,  Freedom  of 
Information  Act  and  Privacy  Act  Files 
(Justice/OLC-003). 

SYSTEM  LOCATKM: 

U.S.  Department  of  Justice,  Office  of 
Legal  Counsel,  10th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20530. 

CATEQOAIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
and  persons  who  request  access  to  or 
correction  of  records  pertaining  to 
themselves  contained  in  Office  of  Legal 
Counsel  (OLC)  systems  of  records 
pursuant  to  the  Privacy  Act  (PA).  5 
U.S.C.  552a. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  copies  of  (1) 
FOIA/PA  requests  received  by  OLC;  (2) 
copies  of  OLC  responses  to  requesters; 
(3)  copies  of  document  responsive  to  the 
requests;  (4)  copies  of  documents 
withheld:  (5)  internal  memoranda  and 
correspondence  related  to  the  requests: 
(6)  rea>rds  relating  to  administrative 
appeals  and/or  litigation;  and  (7) 
disclosure  accounting  records. 


AUTHOMTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  ?101  et  seq.;  44  U.S.C.  3301 ' 
et  seq.;  5  U.S.C.  552,  552a. 

purposes: 

This  system  is  maintained  for  the 
purpose  of  processing  access  requests, 
administrative  appeals  and  Utigation 
under  the  Freedom  of  Information  Act 
and  the  Privacy  Act  and  to  comply  with 
the  reporting  requirements  of  those 
Acts. 

ROUraiE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCUIDMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  A  record  may  be  disclosed  to  a 
Federal  agency  that  has  furnished  the 
record  to  the  Department,  in  order  to 
permit  that  agency  to  make  a  decision 
as  to  access  or  correction  or  to  consult 
with  that  agency  as  to  the  propriety  of 
access  or  correction. 

b.  A  record  may  be  disclosed  to  any 
appropriate  Federal,  State,  local,  or 
foreign  agency  to  verify  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  amendment  or 
correction  or  records. 

c.  A  record  may  be  disclosed  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

d.  A  record  may  be  disclosed  as 
necessary  to  respond  to  inquiries  by 
congressional  offices  on  behalf  of 
individual  constituents  who  are  subjects 
of  OLC  records. 

e.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVmO,  ACCESSMO,  RETAIMNQ,  AND 
DISPOSiNO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  file  folders 
in  cabinets. 

retrievabiuty: 

These  folders  are  filed  alphabetically 
according  to  the  name  of  the  requester. 

SAFEGUARDS: 

These  records  are  stored  in  cabinets  in 
an  office  that  is  occupied  during  the  dsy 
and  locked  at  night. 

retention  and  disposal: 

These  records  are  disposed  of  in 
accordance  with  General  Records 
Schedule  14. 


SYSTB*  MMtAGERiS)  AND  AOOMESS: 

Assistant  Attorney  General,  OfSce  of 
Legal  Counsel,  United  States 
Department  of  Justice,  10th  Street  and 
Constitution  Avenue,  N\V.,  Washington 
DC  20530. 

NOTIFICATXM  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
Supervisory  Paralegal  Specialist,  Office 
of  Legal  Counsel,  at  the  address  abov& 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

COffTESTINQ  RECORDS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  include  (1)  the  individuals 
covered  by  the  system  and  (2)  records 
responsive  to  FOL\/PA  requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
|FR  Doc.  94-4512  Filed  2-25-94;  8:45  ami 
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Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993 — Petrotechntcal  Open  Software 
Corporation 

Notice  is  hereby  given  that,  on 
January  24, 1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301.  etseq.  ("the  Act"). 
Petrotechnical  Open  Sofhvare 
Corporation  ("POSC")  has  filed  written 
notiHcations  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its  ~ 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actxial 
damages  under  specified  circumstances. 
Si>ecifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Terrasciences.  Inc. 
Houston,  TX;  X/Open  Company 
Limited.  Reading.  UNITED  KINGDOM; 
Saudi  Arabian  Oil  Company,  Dhahran, 
SAUDI  ARABLE;  Agip  S.p.A.,  Milan. 
ITALY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC  Membership  in  this 
group  research  project  remains  open, 
and  POSC  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  January  14. 1991.  POSC  filed  its 
original  notification  pursuant  to  section 


6(a)  jf  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Fedecal 
er  pursuant  to  section  6(b)  of  the 

>n  February  7,  T991, 56  FR  5021. 

ast  notification  was  filed  with  the 
Depirtment  on  October  14, 1993.  A 
noti  :e  was  published  in  the  Federal 

ster  pursuant  to  section  6(b)  of  the 

)n  November  18, 1993,  58  FR 


Reg^ti 

Act 
The 


Reg] 

Act 

60880 

Jose]  h  iL  Widmar, 

Dep^  ty  Assistant  Attorney  Genera],  Antitrust 
Divii  ion. 

(PR  1  loc.  94-4514  Filed  2-25-94;  8:45  ami 
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Pun  uant  to  the  Nationai  Cooperative 
Res  iarch  and  Production  Act  of 
199: —Spray  Drift  Tasit  Force 

N(  tice  is  hereby  given  that,  on 
Janii  jry  19. 1994.  pursuant  to  Section 
6(a)  if  the  National  Cooperative 
Rese  irch  and  Production  Act  of  1993, 
15  I  S.C  4301  et  seq.  ("the  Act"),  the 
Spn  Y  Drift  Task  Force  has  filed  written 
noti  ication  simultaneously  with  the 
Atta  Tiey  General  and  the  Federal  Trade 
Com  mission  disclosing  changes  in  its 
men  bership.  The  notifications  were 
filec  for  the  purpose  of  extending  the 
Act' ;  provisions  limiting  the  recovery  of 
antil  rust  plaintiffs  to  actual  damages 
und(  r  specified  circumstances. 
Spe<  ifically,  A  H  Marks  &  Company, 
Lim  ted,  Yorkshire,  ENGLAND,  and 
Roh:  n  &  Haas  Company.  Philadelphia. 
PA,  lave  become  members. 

N(  other  changes  have  been  made  in 
eith(  r  the  membership  or  planned 
actii  ity  of  the  group  resecirch  project. 

Oi  I  May  15, 1990.  the  Spray  Drift  Task 
Fore  3  filed  its  original  notification 
purs  aant  to  section  6(a)  of  the  Act.  On 
July  5, 1990.  the  Department  of  Justice 
pub  ished  a  notice  in  the  Federal 
Regi  rter  pxu^uant  to  section  6(b)  of  the 
Act  55  FR  27701).  The  last  notification 
was  lied  with  the  Department  on 
Nov  imber  8, 1993.  A  notice  was 
pub  ished  in  the  Federal  Register  on 
Dec<  mber  17. 1993  (58  FR  66023). 
Jose]  b  H.  Widmar. 

Depi  ty  Assistant  Attorney  General.  Antitrust 
Divii  'on. 


loc. 
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Offi<  e  of  the  Attorney  Geneiai 
[AG  I  >rder  No.  18S»-a^ 

Oesfanation  of  the  Natfonat  Crime 
Infoinatfon  Center  Under  the  Brady 
Han<  Igun  Violence  Prevention  Act 

AGEl  CY:  Department  of  Justice. 


ACTION:  Notice. 


summary:  Under  section  102(a)(1)  of  the 
Brady  Handgun  Violence  Prevention 
Act,  Public  Law  103-159,  Title  1. 107 
Stat.  1536  (to  be  codified  at  18  U.S.C. 
922(s)(2)).  the  Attorney  General  is 
required  to  designate  a  national  system 
to  be  used  by  law  enforcement  for 
criminal  history  record  background 
checks.  Under  this  section  the  chief  law 
enforcement  officer  of  the  place  of 
residence  of  a  handgun  transferee  must 
make  a  reasonable  effort  to  ascertain 
within  5  business  days  whether  receipt 
or  possession  of  a  handgun  by  the 
prospective  transferee  would  be  in 
violation  of  the  law,  including  research 
in  whatever  State  and  local 
recordkeeping  systems  are  available  and 
in  a  national  system  designated  by  the ' 
Attorney  General. 

This  notice  by  the  Attorney  General 
designates  the  National  Crime 
Information  Center  (NCIC)  as  the 
national  system. 

EFFECTIVE  DATE:  This  designation  is 
effective  on  February  24. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virgil  L.  Young,  Jr.,  Chief.  Programs 
Development  Section.  Criminal  Justice 
Information  Services  Division,  Federal 
Bureau  of  Investigation,  room  9939. 
10th  and  Pennsylvania  Avenues.  N\V.. 
Washington.  DC  20537-9700.  (202)  324- 
5084. 

Notice  of  Designation  of  the  National 
Crime  Informatioa  Center 

By  the  authority  vested  in  me  as 
Attorney  General  under  section 
102(a)(1)  of  the  Brady  Handgun 
Violence  Protection  Act.  (to  be  codified 
at  18  U.S.C  922(s)(2)).  I  hereby 
designate  the  National  Crime 
Information  Center  (NQC)  as  the 
national  system  to  be  used  by  law 
enforcement  for  crime  history  record 
background  checks  under  the  interim 
provisions  of  the  Brady  Handgun 
Violence  Prevention  Act  (the  "Act"). 

The  prescribed  use  of  the  NCIC  under 
the  Act  will  require  two  inquiries.  One 
inquiry  will  be  an  NOC  Persons 
inquiry,  which  will  furnish  matching 
records  on  all  fugitives  listed  in  NQC. 
including  foreign  fugitives,  as  well  as 
those  individuals  listed  in  the  Btireau  of 
Alcohol.  Tobacco,  and  Firemms  Violent 
Felon  File.  The  second  inqiiiry  will  be 
to  the  Interstate  Identification  Index. 
which  will  furnish  autcMoated  criminal 
history  records  available  through  NCIC. 

Dated:  February  24, 1994. 
Janet  Reno, 
Attorney  General. 

[FR  Doa  94-4621  Filed  2-24-94;  4-.29  pmj 
nujun  oooc  44i»-»i-m 
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NATIONAL  INSTITUTE  FOR  LITERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board.  National  Institute  for 

Literacy. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  March  12. 1994,  9:30 
a.m.  to  4  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW.. 
suite  200,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharyn  M.  Abbott,  Acting  Executive 
Officer,  National  Institute  for  Literacy, 
800  Connecticut  Avenue,  NW..  suite 
200.  Washington.  DC  20006.  Telephone 
(202)  632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  estabUshed  under  section  384  of  the 
Adult  Education  Act.  as  amended  by 
title  I  of  Public  Law  102-73.  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  lo  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education.  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

TTie  Board  will  meet  in  Washington, 
DC  on  March  12. 1994  from  9:30  a.m.  to 
4  p.m.  The  meeting  of  the  Board  is  open 
to  the  public.  The  agenda  includes 
discussions  of  planned  program 
activities.  Records  are  kept  of  all  Board 


proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy.  800  Connecticut  Avenue.  NW.. 
suite  200,  Washington.  DC  20006  bom 
8:30  a.m.  to  5  p.m. 
Andrew  J.  Hartman, 

Executive  Director,  National  Institute  for 
Literacy. 

[FR  Doc.  94-4431  Filed  2-25-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMIMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
March  10-12, 1994,  in  room  P-110, 
7920  Norfolk  Avenue.  Bethesda. 
Maryland.  Notice  of  this  meeting  was 
published  in  the  Federal  Register  on 
January  21. 1994. 

Thursday,  March  10, 1994 

8:30  a.m.-8:45  a.m.:  Opening  Bemarks 
byACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee 
will  discuss  priorities  for  preparation 
of  ACRS  reports. 

8:45  a.m.-10:15  a.m.:  Advanced  Light 
Water  Reactor  (ALWR)  Policy  Issue- 
Source  Term  (Open) — The  Committee 
will  review  and  comment  on  a  draft 
Conmiission  Paper  related  to  the 
source  term  to  be  used  for  ALWRs. 
Representatives  of  the  NRC  staff  will 
participate. 

10:30  a.m.-ll:15  a.m.:  ABWR  Review 
Regarding  the  Final  Design  Approval 
(FDA)  (Open)— The  Committee  will 
hear  a  briefing  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the  FDA  of  the 
ABWR.  Representatives  of  the  General 
Electric  Nuclear  Energy  (GENE)  will 
participate,  as  appropriate. 

11:15  a.m.-12:30  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open)— The  Committee  will  discuss 
matters  scheduled  for  discussion 
during  its  meeting  with  the  NRC 
Commissioners. 

2  p.m.-3:30  p.m.:  Meeting  with  the  NRC 
Commissioners  (Open  >— The 
Committee  will  meet  with  the  NRC 
Commissioners  at  One  White  Flint 
North.  11555  Rockville  Pike. 
Rockville.  Maryland,  to  discuss 
matters  of  mutual  interest. 


4:30  p.m.-6:30  pjn.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  on  the  Final  Design 
Approval  for  the  ABWR.  and  the 
proposed  source  term  for  ALWRs. 

Friday,  March  11, 1994 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) — The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting. 

8:35  a.m.-9:30  a.m.:  Multiple  System 
Responses  Program  (MSRP)  (Open)— 
The  Committee  will  review  and 
comment  on  the  status  of  resolution  of 
issues  identified  by  the  MSRP. 
Representatives  of  the  NRC  staff  will 
participate. 

9:30  a.m.-10:30  a.m.:  Turbine  Generator 
Failure  Event  at  Fermi  2  (Open) — ^The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives 
of  the  NRC  staff  regarding  the  results 
of  the  ATT  investigation  of  the 
December  25. 1993  turbine  generator 
failure  event  at  Fermi  Unit  2. 

10:45  a.m.-l  1 :45  a.m.:  Loss  of  Offsite 
Power  and  Steam  Generator  Dryout 
Event  at  McGuire  (Open) — ^The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives 
of  the  NRC  staff  regarding  the  results 
of  the  ATT  investigation  of  the 
December  27. 1993  loss  of  offsite 
power  and  steam  generator  dryout 
event  at  McGuire. 

11:45  a.m.-12  noon:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses 
fi-om  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

1  p.m.-2:30  p.m.:  Revision  of  the  LLNL 
Probabilistic  Seismic  Hazard 
Methodology  for  the  Eastern  U.S. 
(Open) — The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
recent  revisions  of  the  LLNL 
probabilistic  seismic  hazard 
methodology  for  the  Eastern  United 
States.  Representatives  of  LLNL  and 
industry  will  participate,  as 
appropriate. 

2:30  p.m.-3:15  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee 
will  discuss  topics  proposed  for 
consideration  during  return  ACRS 
meetings. 

3:30  p.m.-4:30  p.m.:  Report  of  the 
Planning  and  Procedures 
Subcommittee  (Open/Closed) — ^The 
Committee  will  hear  a  report  of  the 
Plaiuiing  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business  and 
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internal  orgaoizational  and  personnel 
matters  relating  to  the  ACRS  staff 
members. 

A  portion  of  this  session  may  be 
closed  to  public  tendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
advisory  Committee,  and  matters  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

4:30  p.m.-6:30  p.m.:  Preparation  of 
ACBS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Saturday,  March  IZ,  1994 

8:30  a.m.-12  noon:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
complete  its  reports  on  matters 
considered  diiring  this  meeting. 
12  noon-12:30  p.m.:  ACRS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  and  hold 
discussions  reguding  the  status  of 
ACRS  subcommittee  activities, 
including  a  report  of  the  March  8. 
1994  meeting  of  the  ABB-CE  Standard 
Plant  Designs  Subcommittee. 
12:30  p.m.-l  p.m.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
misc^aneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that 
were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  p«iniL 
Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  pake  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Lariuns,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting. 
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pers<  ns  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
incoovenience. 

I  h^ve  determined  in  accordance  with 
Sub^ction  10(d)  PubUc  Law  92-463 
that  it  is  necessary  to  close  portions  of 
this  ipeeting  noted  above  to  discuss 
inforination  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advii  ory  Conunittee  per  5  U.S.C 
552b  c)(2),  and  to  discuss  information 
the  r  lease  of  which  would  represent  a 
clear  y  unwarranted  invasion  of 
persi  nal  privacy  per  5  U.S.C.  552b(c)(6). 

Fu  ther  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  I  een  cancelled  or  rescheduled,  the 
Chai  man's  ruling  on  requests  for  the 
opp<  rtiuiity  to  present  oral  statements 
and  he  time  allotted  therefor  can  be 
obta:  ned  by  contacting  the  ACRS 
Exec  Jtive  Director,  Dr.  John  T.  Larkins 
(tele  )hone  301-492-4516),  between 
7:30  s.m.  and  4:15  p.m.  EST. 

Dai  ed:  Febniaiy  22. 1994. 
John  [1  Hoyle, 

Advii  ory  Committee  Management  Officer. 
[FR  I  oc.  94-4451  Filed  Z-25-94;  8:45  am) 
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SUMI  lARY:  The  objectives  of  the 

coni  irence  are  to  give  the  licensees  and 

the  I  ublic  insight  into  our  approach  to 

safe(  y  regulations  and  to  provide  a 

foru  n  for  feedback  from  Aose  in 

attei  dance  on  their  concerns  about  our 

over  ill  approach,  as  well  as  feedback  on 

diffc  rences  that  may  exist  on  technical 

issui  IS.  NRC  staff  will  provide 

info:  mation  regarding  on-going 

prof  "ams  and  potential  new  initiatives 

)asis  for  discussion. 
D;  scussions  will  proceed  from  general 

the  plenary  sessions)  to  specific 

the  breakout  sessions),  with 

on  plant  operations  and  the 
NRd  view  of  these  operations  based  on 
expt  rience  in  carrying  out  its  regulatory 
mis!  ion.  Four  plenary  sessions  are 
plan  ned,  three  of  which  will  be 
folic  wed  by  breakout  sessions  that  will 
incli  tde  presentations  by  the  NRC  staff 

industry  representatives. 
DATVS:  Conference  will  be  held  May  3- 


(i.e. 
(i.e 
emptiasis  ( 


1(  94. 


ADO!  lESSES: 


The  conference  will  be  held 
this  Mayflower  Hotel  ,1127 
Con  lecticut  Avenue,  NVV.,  Washington, 
0036.  Telephone:  (202)  347-3000, 
(202)  466-9083  (Refer  to  Group 
I-94)- 


FOR  REGISTRATION  INroRMATKM  CONTACT: 
Lynn  Wilson.  ES  Inc,  by  fac^miia  on 
(202)  835-0118  or  by  phone  on  (202) 
835-1585. 

PARTICIPATION:  This  conference  is  open 
to  the  general  public,  however,  advance 
registration  is  required  by  April  11. 
1994.  The  following  is  the  preliminary 
program  for  the  conference: 

Tuesday,  May  3.  ISM— (•*J(l-4:lS)i 

1.  Welcome  and  Introductory  Remarks  •  •  • 

Willimn  T.  Russell,  Dinctor,  Office  of 
Nuclear  Reactor  Regulation. 

2.  Morning  Plenary  Session:  Regulatory 

Trends. 

3.  Breakout  Sessions: 

1.  License  Renewal  Update. 

2.  Fire  Protection  Issues. 

3.  Technical  Specifications  Improvement 

4.  Steam  Generator  Issues. 

4.  Luncheon  Speaker  Commissioner  Kenneth 

C  Rogers. 

5.  Afternoon  Plenary  Session:  Operational 

and  Regional  Issues. 

•  Senior  Management  Review  Process. 

•  Operation  and  Maintenance  Cost 
Reduction  and  Safety. 

•  Licensee  Self  Assessment. 

•  Region  IV — V  Consolidation. 

6.  Breakout  Sessions: 

1.  Licensee  Interim  Spent  Fuel  Storage. 

2.  Reactor  Pressure  Vessel  Issues. 

3.  Valve  Perfortnance  Issues. 

4.  Experience  with  the  Use  of  10  CFR 
S0.54(x). 

7.  Dinner  Speaker:  Commissioner  Forrest  J. 

RemiclL 

Wednesday,  May  4, 1994— {8:30-4;30) 

1.  Opening  Remarks  *  *  *  James  L. 

Milhoan,  Deputy  Executive  Director  for 
Nuclear  Reectw  Regulation,  Regional 
Operations  k  Research. 

2.  Morning  Hemtry  Session:  Implementing 

Regulatory  Review  Group 
Recommendations. 

3.  Breakout  Sessions: 

1.  Cost  Beneficial  Licensing  Actions 
Program. 

2.  PRA  Applications  in  Reactor  Regulation. 

3.  ALWR  Review  and  Design  Certification. 

4.  Graded  QA.  part  21  Revision  and 
Commercial  Grade  Dedication. 

4.  Luncheon  Speaker:  James  M.  Taylor, 

Executive  Director  for  Operations. 

5.  Breakout  Sessions: 

1.  Maintenance  Rule  Implementation. 

2.  Allegations  and  Protecting  Allegers 
Against  Retaliation. 

3.  Decommissioning  Issues. 

4.  Digital  I&C  Retrofit  and  10  CFR  50.59. 

6.  Closing  Plenary  Session:  NRR  Executive 

Team  and  Regional  Administrators. 

Note:  There  will  be  a  question  and  answer 
period  after  each  session  each  day. 

Next  year's  conference  is  scheduled 
for  May  9-10, 1095.  at  the  Holiday  Inn, 
Crowne  Plaza,  Rockville,  MD. 

Dated  in  Rockville,  Maryland  this  ISlh  day 
of  February  1994. 


For  the  Nuclear  Regulatory  Commission. 
Richard  H.  Wessman, 

Chief  Planning,  Program,  and  Management 
Support  Branch,  Pro-am  Management, 
Policy  Development  and  Analysis  Staff,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-4454  Filed  2-25-94;  8:45  ami 
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[Docket  No.  50-341] 

Detroit  Edison  Co.,  (Fenni  2); 

Exemption 


Detroit  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF-43  which  authorizes 
operation  of  the  Fermi  2  Nuclear  Plant 
at  steady-state  reactor  power  levels  not 
in  excess  of  3430  megawatts  thermal. 
The  Fermi  2  facility  is  a  boiling  water 
reactor  located  at  the  licensee's  site  in. 
Monroe  County,  Michigan.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
lereafter  in  effect. 

// 

Paragraph  III.A.6.(b)  of  Appendix  J  to 
10  CFR  part  50  requires,  in  part,  that  if 
two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptable 
criteria  in  III.A.5.(b),  a  Type  A  test  shall 
be  performed  at  each  refueling 
shutdown  or  approximately  every  18 
months,  whichever  occurs  first,  until 
two  consecutive  Type  A  tests  meet  the 
acceptance  criteria,  after  which  the 
normal  inspection  interval  specified  in 
m.D  may  be  resumed. 

Pursuant  to  10  CFR  50.12(a),  the  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law,  will  not 

E resent  an  undue  risk  to  the  public 
ealth  and  safety,  and  are  consistent 
with  the  common  defense  and  security: 
and  (2)  where  special  circumstances  are 
present. 

m 

By  letter  dated  May  24. 1993,  the 
licensee  requested  a  one-time 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  J,  in.A.6.(b) 
identified  above,  which  were  in  effect 
due  to  "As-Found"  Type  A  failure  in 
1989  and  1992.  The  licensee  has 
verified  that  Type  C  leakage  rates  were 
the  reason  for  the  "As-Foimd"  failures. 

The  two  "As-Found"  Type  A  failures 
were  caused  by  the  addition  of  Type  C 
penalties.  The  licensee  indicated  Uiat  to 
date  all  containment  deficiencies  have 
been  identified  during  Type  C  testing 


and;  therefore,  it  is  proposed  that  Type 
C  testing  be  relied  upon  in  Ueu  of  the 
increased  frequency  Ts^pe  A  test.  Fermi 
2  has  established  stringent  LLRT  [local 
leak  rate  test]  administrative  leak  rate 
acceptance  criteria  on  a  per  valve  basis, 
based  on  ASME  Code  guidance, 
individual  valve  test  maintenance 
history,  design,  function,  and  service. 
Test  acceptance  criteria  range  from  0.20 
scfh  [standard  cubic  feet  per  hour]  to 
15.00  scfh.  This  ensures  valve  leak  tight 
integrity  is  maintained  from  Type  A  test 
to  Type  A  test.  The  licensee  indicated 
that  if  valves  are  repaired  when  they 
exceed  their  individual  administrative 
acceptance  criteria,  and  correctivia 
modifications  or  replacement  are 
implemented,  the  overall  containment 
integrity  will  be  assured  with  future 
integrated  leak  rate  tests  (ILRTs) 
meeting  their  "As-Found"  acceptance 
criteria.  The  licensee  indicated  that  the 
implementation  of  the  proposed 
Corrective  Action  Plan  and  continued 
Type  C  leakage  testing  provide 
reasonable  assurance  that  the 
tmderlying  purpose  of  Appendix  )  is 
being  met.  For  details  concerning  the 
Ucensee's  corrective  actions  for  Uie 
previous  Type  C  valve  leakage,  see  the 
staffs  Safety  Evaluation  dated  February 
22, 1994. 

Information  Notice  (IN)  No.  85-71. 
"Containment  Integrated  Leak  Rate 
Tests,"  states  that  if  Type  B  and  C  local 
leakage  rates  constitute  an  identified 
contributor  to  the  failure  of  the  "As- 
Found"  Type  A  test,  the  licensee  may 
submit  a  Corrective  Action  Plan  with  an 
alternate  leakage  test  program  proposal 
as  an  exemption  request.  If  the  submittal 
is  approved  and  an  exemption  granted, 
the  licensee  may  implement  the 
corrective  action  and  alternate  leakage 
rate  test  program  in  lieu  of  the  required 
increase  in  Type  A  test  frequency 
incurred  after  the  failure  of  two 
successive  Type  A  tests. 

IV 

Accordingly,  the  Commission 
concluded  that  the  licensee's  Corrective 
Action  Plan  and  proposed  alternative 
test  schedule  are  acceptable  and  that  a 
Type  A  test  during  refrieling  outage  four 
(RFO  4)  is  not  necessary.  The  licensee 
has  identified  the  problem  penetrations 
that  caused  previous  Type  A  failures  in 
1989  and  1992,  and  has  implemented 
corrective  actions  to  address  these 
problems.  There  is  reasonable  assurance 
that  the  containment  leakage-limiting 
function  will  be  maintained.  The 
normal  Type  A  test  schedule  in  Section 
in.D  of  Appendix  J  (three  tests  in  10 
years)  will  require  the  next  Type  A  test 
to  be  performed  during  RFO  5. 


The  special  circimistances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified.  As 
stated  in  part  in  10  CFR  50.12(a)(2)(ii), 
special  circumstances  are  present  when 
application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule.  The  purpose  of 
Section  III.A.6.(b)  of  Appendix  J  is  to 
establish  an  increased  testing  frequency 
for  Tj-pe  A  tests,  where  previous  testing 
has  demonstrated  unsatisfactory 
performance,  in  order  to  provide 
increased  assurance  that  previous 
problems  have  been  corrected.  After  two 
consecutive  tests  at  the  increased  testing 
frequency  pass,  the  normal  testing 
frequency  of  Section  ULD.  may  be 
resumed.  By  verifying  that  previous 
Type  A  test  failures  were  due  to  Type 
C  leakage  and  by  implementing  a 
Corrective  Action  Plan  to  effectively 
correct  previous  Type  C  failure,  the 
licensee  has  provided  additional 
assurance  that  containment  integrity 
will  be  maintained.  Consequently,  the 
Commission  concludes  that  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
exist  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 


Accordingly,  the  Commission  has 
determined  that,  piusuant  to  10  CFR 
50.12,  this  exemption  as  described  in 
Section  in  above  is  authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  justifying  the  exemption. 

Therefore,  the  Commission  hereby 
grants  a  one-time  exemption  as 
described  in  Section  in  above  from  the 
requirement  in  10  CFR  part  50, 
Appendix  J.  ni.A.6.(b)  to  perform  Type 
A  containment  ILRTs  at  an  increased 
test  frequency. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  6977). 

This  exemption  is  efiiective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  February  1994. 
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For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects— lU/IV/ 
V.  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  94-4453  Filed  2-25-94;  8:45  am] 
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[DocfcSt  No.  40-8584] 

Kennecott  Uranium  Co.;  Sweetwater 
Uranium  Mill 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  a  request  to 
amend  Source  Material  License  SUA- 
1350  to  allow  for  disposal  of  byproduct 
material  at  Kennecott  Uranium 
Company's  Sweetwater  Uranium  Mill. 

1.  Proposed  Action 

By  letter  dated  July  21. 1993. 
Kennecott  Uranium  Company,  holder  of 
Source  Material  License  SUA-1350  for 
the  Sweetwater  Uranium  Mill,  requested 
an  amendment  to  License  Condition  No. 
10.6  to  allow  for  disposal  of  byproduct 
material  from  U.S.  EJaergy's  Green 
Mountain  Ion  Exchange  Facility,  which 
is  being  decommissioned. 

2.  Reason  for  Request  to  Amend  License 

Kennecott  Uranium  Company's 
Sweetwater  Mill  is  ciurently  in  a 
standby  status.  As  a  result.  License 
Condition  No.  10.6  limits  disposal  in 
the  tailings  impoundment  to  byproduct 
material  in  the  form  of  debris  generated 
by  routine  site  maintenance.  Kennecott 
has  requested  that  the  license  condition 
be  amended  to  allow  for  disposal  of 
byproduct  material  from  U.S.  Energy 
Corporation's  Green  Moimtain  Ion 
Exchange  Facility.  This  material  is 
characterized  as  byproduct  material  as 
defmed  in  10  CFR  40.4. 

Upon  completion  of  the  NRC  staffs 
review  of  Kennecott's  request,  notice  of 
the  action  to  be  taken  regarding  the 
amendment  request  will  be  published  in 
the  Federal  Register  with  an 
opportunity  to  request  a  hearing,  in 
accordance  with  Subpart  L  of  10  CFR  2. 

Signed  in  Denver.  Colorado  this  15th  day 
of  February  1994. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 
IFR  Doc.  94-4452  Filed  2-25-94;  8:45  am] 
BtLUNG  CODE  7S90-01-M 


[Dockfl  t  No.  50-287] 

Public  Service  Company  of  Colorado; 
Fort  S  .  Vrain  Nuclear  Generating 
Statioi  I 

Exem|  tion 

/ 

The  Public  Service  Company  of 
Colora  do  (PSC  or  the  licensee)  is  the 
holdei  of  Possession-Only  License 
(POL)  ^o.  DPR-34,  which  authorizes 
posses  sion  and  maintenance  of  the  Fort 
St.  Vn  in  Nuclear  Generating  Station 
(FSV),  The  license  provides,  among 
other ''  hings,  that  the  plant  is  subject  to  - 
all  ml  !s.  regulations,  and  Orders  of  the 
U.S.  ^  uclear  Regulatory  Commission 
now  0  •  hereafter  in  effect. 

¥S\  is  a  high-temperature,  gas-cooled 
reacto  '  that  is  located  at  the  licensee's 
site  in  Weld  County,  Colorado.  FSV 
operated  from  January  31, 1974,  to 
Augui  1 18, 1989.  PSC  shut  down  FSV 
due  tc  control  rod  drive  failures,  and 
subset  uently  made  the  shut  down 
perma  lent  due  to  a  discovery  of 
degra<  ation  of  the  steam  generator  ring 
heade  s.  On  November  5, 1990,  PSC 
submi  tted  a  Decommissioning  Plan  (DP) 
pursu  int  to  10  CFR  50.82  that  proposed 
disma  itling  of  FSV.  On  May  21, 1991. 
the  Nl  :C  revised  License  No.  DPR-34  to 
POL  t  lat  allows  possession  but  not 
opera  ion  of  FSV.  The  DP  was  approved 
by  NF  C  Order  dated  November  23, 
1993.  PSC  is  activately  dismantling 
FSV.  in  addition,  FSV  has  been  defueled 
and  all  fuel  was  transferred  to  the  PSC 
Indep  indent  Spent  Fuel  Storage 
Instal  ation  (ISFSI)  The  ISFSI  is  licensed 
undeijl0CFRpart72. 

// 


licens  ie 

prima  y 

exemption 

Indus 

se< 
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By  Btter  dated  February  25, 1993,  the 
-^  requested  a  reduction  in  their 

financial  coverage  and  an 
..^ton  from  participation  in  the 
ry  retrospective  rating  plan  for 
secon  lary  level  coverage  as  required  in 
CF  1 140.11(a)(4). 

m 

The  justification  presented  by  the 
licens  ;e  for  the  exemption  request  is 
that  F  >V  is  not  authorized  to  operate,  all 
nucle  IT  fuel  has  been  removed  from  the 
reactc  r  facility  and  transferred  to  the 
ISFSI  and  the  risk  of  accidents  resulting 
in  a  Ti  diological  release  is  now 
consi(  erably  less  than  during  plant 
opera  ion.  The  licensee  contends  that, 
with  ( 11  nuclear  fuel  removed  from  the 
react*  facility,  the  potential  accidents 
as  eva  luated  in  the  FSV  DP  only  involve 
event  such  as  fires,  electrical  power 
outagi  s,  and  the  dropping  of  activated 
or  cor  laminated  materials  during 
disma  ntling.  PSC  concludes  that  these 


events  result  in  doses  to  an  individual 
located  at  the  emergency  planning  zone 
boundary  that  are  orders  of  magnitude 
below  10  CFR  part  100  guidelines,  and 
are  a  small  fraction  of  U.S. 
Environmental  Protection  Agency's 
"Protective  Action  Guidelines."  The 
NRC  staff  Safety  Evaluation  of  the  FSV 
DP  (NRC  Decommissioning  Order  dated 
November  23, 1992)  confirmed  the  PSC 
conclusion. 

Because  the  possession-only  license 
and  the  decommissioning  order 
prohibits  operation  of  FSV,  and  all 
spent  fuel  has  been  transferred  from  the 
reactor,  the  Ucensee  contended  that  FSV 
is  outside  the  ambit  of  10  CFR 
140.11(a)(4)  and  that  10  CFR  140.12 
applies  witb  its  minimum  requirement 
of  $4,500,000  for  fmancial  protection. 

Therefore,  the  licensee  indicated  that 
it  believed  that  reduced  financial 
protection  is  warranted  and  that 
$50,000,000  in  primary  financial 
protection  provides  adequate  coverage 
for  liability  stemming  from  any 
potential  accident.  PSC  also  cited  the 
FSV  DP  to  demonstrate  that  there  were 
no  credible  accidents  associated  with 
FSV  that  are  comparable,  in 
consequence  or  severity,  to  the  design 
basis  accidents  of  an  operating  facility. 
PSC  concluded  that  the  requested 
$50,000,000  in  primary  financial 
protection  insurance  coverage  is 
adequate  for  any  fire,  accident,  or  other 
hazardous  event  that  could  credibly 
occur  while  decommissioning  FSV. 

PSC  concluded  that  the  requirement 
for  secondary  insurance  only  applies  to 
plants  licensed  to  operate  and  is  not 
applicable  to  FSV.  PSC  stated  that  it 
should  not  be  unfairly  burdened  Mrith 
financial  liability  at  another  nuclear 
facility  because  potential  damages  from 
an  accident  at  FSV  are  reduced  to  the 
e'xtent  that  it  could  not  benefit  from  the 
secondary  protection.  The  NRC  staff 
independently  evaluated  the  legal  and 
technical  issues  associated  with  the 
application  of  the  Price- Anderson  Act  to 
permanently  shutdown  reactors  in 
SECY-93-127,  "Financial  Protection 
Required  of  Licensees  of  Large  Nuclear 
Power  Plants  Diuing 
Decommissioning,"  May  10, 1993.  In 
this  evaluation,  the  staff  concluded  that 
the  NRC  has  discretionary  authority  to 
respond  to  licensee  requests  for 
reduction  in  the  level  of  primary 
financial  protection  and  withdrawal 
from  participation  in  the  industry 
retrospective  rating  plan.  Lastly,  the 
staff  concluded  that  accidents  and 
hazards  insured  against  under  Price- 
Anderson  go  beyond  design  basis 
accidents  and  beyond  those  considered 
"credible"  as  that  term  is  used  in  10 
CFR  part  100  and  in  interpreting  the 
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application  of  that  regulation.  The 
Commission  issued  a  Staff 
Requirements  Memorandum  (SRM) 
based  on  SECY-93-127  on  July  13. 
1993.  In  the  SRM,  the  Commission 
approved  the  staff's  recommendation  to 
permit,  through  the  exemption  process, 
a  reduction  of  primary  level  coverage  to 
$100,000,000  and  a  withdrawal  from 
participation  in  the  secondary  financial 
protection  layer. 

In  the  exercise  of  its  discretionary 
authority,  the  NRC  may,  so  long  as  a 
potential  hazard  exists  at  a  permanently 
shutdown  reactor,  require  the  full 
amount  of  primary  financial  protection 
and  full  participation  in  the  industry 
retrospective  rating  plan.  At  such  time 
that  the  hazard  is  determined  to  no 
longer  exist,  the  NRC  may  reduce  the 
amount  of  primary  financial  protection 
and  permit  the  licensee  to  withdraw 
from  participation  in  the  industry 
retrospective  rating  plan. 

Since  the  legislative  history  does  not 
explicitly  consider  the  potential  hazards 
that  might  exist  after  termination  of 
operation,  the  staff  generically  evaluated 
the  offsite  consequences  associated  with 
normal  and  abnormal  operations,  design 
basis  accidents,  and  beyond  design  basis 
accidents  for  reactors  that  have  been 
permanently  defueled  and  shutdovm. 
The  staff  concluded  that,  aside  from  the 
handling,  storage,  and  transportation  of 
radioactive  materials,  no  reasonably 
conceivable  potential  accident  exists  at 
FSV  that  could  causa  significant  ofEsite 
damage. 

A  severe  transportation  accident 
could  potentially  result  in  local 
contamination  requiring  cleanup  and 
offsite  liabilities  resulting  from  traffic 
disruption  and  loss  of  use.  This  type  of 
accident  would  warrant  maintaining 
some  level  of  liability  insurance. 

The  most  significant  accident 
sequence  for  a  permanently  defueled 
and  shut  down  reactor  with  no  fuel 
onsite  involves  a  fire  or  the  dropping  of 
contaminated  or  activated  components 
during  decommissioning  operations. 

The  NRC  staff  independently 
evaluated  the  legal  and  technical 
justifications  for  the  exemption 
presented  by  PSC  The  NRC  recognizes 
that  FSV  is:  (1)  Permanently  shutdown: 
(2)  defueled;  (3)  licensed  with 
"possession  only"  status  under  a 
decommissioning  order  and  an 
amended  license  that  does  not  permit 
fuel  at  the  reactor  facility;  and  (4) 
actively  being  dismantled,  llie  staff 
conoured  with  the  PSC's  evaluation  of 
credible  accidents  at  FSV  and  their 
minimal  associated  offsite 
consequences.  The  licensee  identified 
need  for  continuing  liability  coverage, 
$50,000,000.  was  limited  to  liability 


stemming  from  any  fire,  accident,  or 
other  hazardous  events.  However, 
coverage  needs  associated  with 
transportation  of  radioactive  materials 
or  precautionary  evacuations  were  not 
identified.  Although  the  licensee 
presented  legal  views  and  opinions 
regarding  the  applicability  of  10  CFR 
140.12  versus  10  CFR  140.11(a)(4).  the 
staff  did  not  concur  with  these  legal 
views  and  opinions. 

The  licensee  also  contended  that 
compliance  with  existing  regulations 
would  result  in  potential  payment  of 
retrospective  assessments  under  the 
secondary  indemnity  plan  and 
payments  of  insurance  premiums  imder 
the  primary  financial  protection  plan. 
These  payments  would  constitute  an 
"unfair  burden"  to  the  licensee  and  its 
ratepayers.  The  staff  recognizes  that 
relief  from  financial  protection 
requirements  is  warranted  because  the 
potential  hazards  and  consequences 
associated  with  a  permanently  shut 
down  reactor  with  no  spent  fuel  are 
greatly  reduced,  and  that  a  permanently 
shut  down  reactor  does  not  contribute  a 
level  of  risk  to  the  participants  in  the 
secondary  pool  proportionate  to  that  of 
an  operating  reactor. 

The  staff,  on  its  own  initiative,  did 
consider  liability  coverage  needs 
associated  with  decommissioning 
activities  and  transportation  of 
radioactive  materials.  The  results  of  our 
evaluation,  as  embodied  in  the  July  13, 
1993.  SRM.  based  on  SECY-93-127. 
allow  a  reduction  in  the  amouint  of 
financial  protection  required  of 
licensees  of  large  nuclear  plants  that 
have  been  prematurely  shut  down.  FSV 
meets  the  criterion  established  in 
SECY-93-127  for  relief  from  financial 
protection  requirements. 

Although  the  licensee  requested  a 
new  primary  financial  protectioi\ 
coverage  level  of  $50,000,000,  the  staff 
has  also  concluded  that  claims 
settlement  experience  at  the  Three  Mile 
Island  Unit  2  (TMI-2)  (an  accident 
which  did  not  result  in  a  significant 
release  of  radioactivity)  provides  a 
reasonable  basis  for  establishing  the 
appropriate  level  of  primary  insurance 
coverage.  Because  TMl-2  claims  have 
reached  $60,000,000  and  a  lajige  number 
of  TMI-2  claims  are  still  unsettled,  the 
staff  concluded  that  a  level  of 
$100,000,000  for  primary  financial 
protection  coverage  is  warranted.  This 
level  of  primary  insurance  coverage  is 
consistent  with  the  SRM  dated  July  13. 
1993. 

IV 

The  staff,  based  on  its  independent 
evaluation  as  embodied  in  the  July  13, 
1993.  SRM  on  SECY-93-127  "Financial 


Protection  Required  of  Licensees  of 
Large  Nuclear  Power  Plants  During 
Decommissioning."  has  concluded  that 
sufficient  bases  exist  for  our  approval  of 
relief  from  the  financial  protection 
requirements  for  the  FSV.  The  staff  has 
also  concluded  that  granting  the 
proposed  exemption  does  not  increase 
the  probability  or  consequences  of  any 
accidents  or  reduce  the  margin  of  safety 
at  this  facility. 


Based  on  Sections  III  and  IV  above, 
the  NRC  has  determined,  that  piirsuant 
to  10  CFR  140.8,  that  this  exemption  is 
authorized  by  law  and  is  otherwise  in 
the  public  interest.  Therefore,  the  NRC 
grants  an  exemption  from  the 
requirements  bom  10  CFR  140.11(a)(4) 
to  the  extent  that  primary  financial 
protection  in  the  amount  of 
$100,000,000  shall  be  maintained  and 
that  an  exemption  from  participation  in 
the  industry  retrospective  rating  plan 
(secondary  level  financial  protection)  is 
granted  for  FSV. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quaUty  of  the  human 
environment  (59  FR  6311.  dated 
February  10. 1994). 

A  copy  of  the  licensee's  request  for 
the  exemption  and  supporting 
documentation  dated  February  25. 1993, 
and  the  NRC  stafi^s  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRC's 
Public  Docimient  Room,  2120  L  Street, 
NW..  Washington.  DC  20037,  and  at  the 
Weld  Library  District — ^Dov«rntown 
Branch,  919  7th  Street.  Greeley,  CO 
80631. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  I7th  day 
of  February,  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc  94-4455  Filed  2-2S-94;  8:45  am) 
BIUJNQ  coot  THO-OVM 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  USTR  Determination  of 
Violation  of  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Affirmative  Determination 
under  section  1377  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
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of  a  VioIadoD  of  a  Trade  Agreement  by 
Japan. 

summary:  Section  1377  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(19  U.S.C.  3106)  requires  the  U.S.  Trade 
Representative  (USTR)  to  review 
annually  the  operation  and  effectiveness 
of  each  telecommunications  trade 
agreement  in  force  between  the  United 
States  and  another  country  or  countries, 
and  to  determine  whether  any  act, 
policy,  or  practice  of  the  foreign  country 
that  entered  into  the  agreement  (1)  is  not 
in  compliance  with  the  terms  of  the 
agreement,  or  (2)  otherwise  denies, 
within  the  context  of  the  agreement, 
mutually  advantageous  market 
opportunities  to  U.S. 
telecommunications  products  and 
services. 

Pursuant  to  section  1377,  USTR  has 
determined  that  certain  practices  of 
Japan  with  respect  to  cellular  telephone 
products  and  services  are  not  in 
compUance  with  Japan's  commitments 
under  a  June  28, 1989  agreement  on 
third  party  radio  and  cellular 
telecommunications  equipment.  Section 
1377  requires  this  affirmative 
determination  to  be  treated  as  an 
affirmative  determination  under  section 
304(a)(1)(A)  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C  2414(a)(1)(A)). 
Accordingly,  USTR  will  request  ^e 
section  301  Committee  to  recommend 
what  action,  if  any,  should  be  taken 
under  section  301  (19  U.S.C  2411). 
USTR  will  publish  notice  of  any 
proposed  action  and  will  provide  an 
opportunity  for  interested  persons  to 
present  views. 

FOfI  FURTHER  MFORMATION  CONTACT: 
Questions  concerning  this  affirmative 
determination  should  be  directed  to 
David  Long,  Office  of  Industry  Affairs, 
(202)  395-6160,  or  Laura  B.  Shemian. 
Office  of  the  General  Coimsel,  (202) 
395-3150.  Office  of  the  United  States 
Trade  Representative,  600  Seventh 
Street.  NW.,  Washington,  DC  20506. 
SUPPLEMENTARY  INFORMATION:  This 
determination  is  the  second  affirmative 
determination  under  section  1377  on 
this  issue.  In  the  first  determination, 
made  on  April  28. 1989  (54  FR 19624), 
USTR  found  that,  for  the  reasons  cited 
below,  Japan  was  not  in  compliance 
with  agreements  on  third  party  radio 
and  cellular  telecommunications 
equipment  encompassed  in  a  series  of 
letters  and  joint  communications 
between  the  United  States  and  Japan 
pursuant  to  the  "MOSS"  (Market- 
Oriented  Sector-Selective)  discussions 
that  took  place  between  1985  and  1987. 

Specifically,  USTR  found  that  the 
Jap.-mese  Ministry  of  Posts  and 
Telecommimications  (MPT)  had 
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dec  lined  to  license  the  operation  in  the 
Tolyo  and  Nagoya  area  of  a  cellular 
telqphone  system  based  on  U.S. 
technology.  This  system  was  licensed  in 
the  rest  of  Japan,  but  subscribers  to  the 
sys  em  could  not  use  their  cellular 
teh  phones  in  the  Tokyo-Nagoya  area, 
i.e.  they  could  not  "roam"  into  Tokyo- 
Na  oya.  Usera  of  competing  Japanese- 
tec  inology  cellular  systems  could 
"ro  im"  throughout  the  coimtry.  USTR 
det  srmined  that  the  failure  to  approve 
op(  ration  of  a  U.S.  technology-based 
sys  em  in  the  Tokyo-Nagoya  area  was 
inc  >nsistent  with  the  MOSS  agreements, 
in  \  b'hich  the  Government  of  Japan 
coi  unitted  to  take  measures  with 
res  )ect  to  roaming  in  Tokyo-Nagoya  by 
us€  rs  of  the  \J.S.  technology-based 
sys  em. 

F  oUowing  that  determination. 
co!i  sultations  led  to  the  Jime  28, 1989 
thii  d  party  radio  and  cellular  agreement 
tha  is  the  subject  of  this  determination. 
In  t  le  1989  agreement,  the  Government 
of  Japan  committed  to  measures  to 
ena  jie  usera  of  the  U.S.  technology- 
has  }d  system  to  roam  in  the  Tokyo- 
Na{  oya  region.  In  the  agreement.  Japan 
rea  firmed  its  commitment  to  the 
pri:  tciple  of  "comparable  market 
ace  jss." 

Ii  1  its  review  of  the  1989  agreement, 
US'  "R  found  the  following.  To  install 
thejU.S.  technology-based  system  in  the 
Tolyo-Nagoya  region,  MPT  selected, 
notivithstand  ing  concerns  expressed  by 
USTR  and  U.S.  industry,  a  company 
thii  operates  a  competing  system  in  the 
Tolyo-Nagoya  area  using  Japanese 
tec^ology.  This  company  has 
sut  stantiallv  delayed  installing  the  U.S. 
tec  mology-based  system  in  Tokyo. 
Ne  rly  five  years  after  the  1989 
agr  lement,  and  nine  years  after  the 
MC  SS  discussions  began,  the  new 
sys  enr  covers  only  40  percent  of  the 
Tol  yo-Nagoya  area.  As  a  result,  because 
usets  of  the  U.S.  technology-based 
sys  em  still  are  unable  to  roam 
thr  »ughout  Tokyo-Nagoya,  the  U.S. 
tec  mology-based  system  does  not  have 
con  iparable  market  access  with  the 
Jap  mese  systems,  which  offer  full 
gee  p-aphic  coverage. 

I  STk  has  consulted  with  other 
exe  :utive  agencies  and  the  private 
sec  or  during  this  review,  and  has  had 
dis  :ussions  with  the  Japanese 
Goi  emment  regarding  this  agreement 
on  nore  than  seven  occasions  between 
Jul  ,  1993  and  February  15, 1994. 

^  s  a  result  of  this  review,  USTR  has 
det  (rmined  that  MPT's  failure  to  ensure 
ful  coverage  for  the  U.S.  technology- 
has  >d  system  in  the  Tokyo-Nagoya  area 
nea  rly  five  years  after  the  1989  third 
par  y  radio  and  cellular  agreement  is 
inc  msistent  with  the  terms  of  that 


agreement,  and  denies,  within  the 

context  of  the  terms  of  that  agreement. 

mutually  advantageous  market 

opportimlties  in  Japan  for 

telecommunications  products  and 

services  of  the  United  States. 

Irving  Williamsoa, 

Chairman,  Section  301  Committee. 

(FR  Doc  94-4612  Filed  2-25-94;  8:45  am) 

B4UJNC  COOC  3190-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  the  Office 
of  Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane. 
(202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

Revision:  Rule  13h-l  and  Form  13H. 
File  No.  270-358. 

New:  Rule  17a-23  and  Form  17A-23. 
File  No.  270-387. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Maiuigement  and  Budget 
requests  for  approval  of  the  following 
rules  and  forms  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78  et 
seq). 

Proposed  Rule  13h-l  and  Form  13H 
provide  for  the  Large  Trader  Reporting 
System,  and  would  require  that 
investors  and  broker-dealers  disclose  to 
the  Commission  information  regarding 
large  accounts  and  transactions. 

It  is  anticipated  that  approximately 
630  broker-dealers  and  750  investors 
will  spend  a  total  of  11,454  houra 
armually  complying  with  Rule  13h-l 
and  Form  13H. 

Proposed  rule  17e-23  and  Form  17A- 
23  would  establish  recordkeeping  and 
reporting  requirements  for  brokers  and 
dealera  that  operate  automated  trading 
systems. 

It  is  anticipated  that  approximately  60 
broker-dealers  will  spend  a  total  of 
6,612  hours  annually  complying  with 
Rule  17a-23  and  Form  17A-23. 

Direct  general  comments  to  Gary 
VVaxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Commission 
rules  and  forms  to  John  J.  Lane, 
Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549  and 
Gary  VVaxman.  Clearance  Officer.  Office 
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of  Management  and  Budget.  (Paperwork 
Reduction  Act  nimibers  3235-0408; 
new),  room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  February  15. 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  94-4426  Filed  2-25-94;  8:45  am] 

BIUMO  CODE  801»-01-M 


[Release  No.  34-33641;  File  Na  SR-CBOE- 
93-48] 

Self-Regulatory  Organizations:  Order 
Approving  Proposal  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc,  Relating  to  Fines  for  Position 
Umit  Infractions 

February  18. 1994. 

On  October  25, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  i  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend 
paragraph  (g)(1)  of  Exchange  Rule  17.50, 
"Imposition  of  Fines  for  Minor  Rule 
Violations,"  to  establish  a  separate  fine 
schedule  for  position  limit  violations 
which  occur  in  non-CBOE  member 
customer  accounts  carried  by  CBOE 
member  firms,  including  the  accounts  of 
non-member  broker-dealers. 

The  proposed  rule  change  was 
published  for  comment  in  Seciirities 
Exchange  Act  Release  No.  33291 
(December  6, 1993),  58  FR  65207.  No 
comments  were  received  on  the 
proposed  rule  change. 

Currently,  paragraph  (g)(1)  of 
Exchange  Rule  17.50  provides  the 
following  fine  schedule  for  persons  who 
violate  the  position  limits  established  in 
CBOE  Rule  4.11,  "Position  Limits."  and 
24.4.  "Position  Limits  for  Board-Based 
Index  Options:"  (1)  A  letter  of  caution 
plus  Si  per  contract  over  5%  of  the 
appUcable  limit  for  one  to  three  position 
limit  violations  within  one  calendar 
year.  (2)  $1  per  contract  over  the  limit 
for  four  to  six  position  limit  violations 
within  one  calendar  year,  and  (3)  $5  per 
contract  over  the  applicable  limit  for 
seven  or  more  position  limit  violations 
within  one  calendar  year.  The  CBOE 
proposes  to  amend  paragraph  (g)(1)  to 
establish  a  separate  fine  schedule  for 
position  limit  violations  which  occur  in 
non-CBOE  member  customer  accounts 
(i.e.,  accounts  of  customers  who  are  not 
CBOE  members)  carried  by  CBOE 
member  firms,  including  the  accounts  of 


non-member  broker-dealers.  The 
proposal  will  increase  the  number  of 
cumulative  infi^ctions  that  may  occur 
in  non-member  customer  accounts 
before  a  fine  is  triggered.  Specifically, 
under  new  subparagraph  (a),  the 
following  fines,  which  will  be  imposed 
on  CBOE  member  firms,  wdll  apply  to 
position  limit  violations  occurring  in 
non-member  customer  accounts:  (1)  A 
letter  of  caution  for  position  limit 
violations  up  to  5%  in  excess  of  the 
applicable  limit  plus  $1  per  contract 
above  that  level  for  one  to  six  violations 
within  one  calendar  year,  (2)  $1  per 
contract  over  the  applicable  limit  for 
seven  to  12  position  limit  violations 
within  one  calendar  year;  and  (3)  $5  per 
contract  over  the  applicable  limit  for  13 
or  more  position  limit  violations  within 
one  calendar  year.  In  calculating  the 
fine  thresholds  for  each  CBOE  member, 
all  non-member  customer  account 
position  limit  violations  occurring 
within  a  single  calendar  year  in  all  of 
the  member's  non-member  customer 
accounts  will  be  added  together. 

In  addition,  the  Exchange  proposes  to 
rephrase  the  ciurent  language  of 
subparagraph  (b)  to  indicate  more 
clearly  that  a  letter  of  caution  is  given 
for  position  Umit  violations  of  up  to  5% 
of  the  applicable  limit  for  one  to  three 
position  Umit  violati£ns  occurring 
within  a  single  calennar  year,  and  that 
a  fine  of  $1  per  contract  applies  to 
violations  exceeding  that  limit. 

The  Exchange  believes  that  the 
proposal  accommodates  key  monitoring- 
related  differences  between  non- 
member  customer  accounts  and  the 
accounts  of  members.  The  CBOE  states 
that  although  CBOE  members  are  well 
positioned  generally  to  prevent,  or  to 
detect  and  promptly  correct,  position 
limit  infractions  in  their  own  accounts 
or  in  accounts  they  carry  for  CBOE 
market  makers,  the  CBOE  and  its 
member  are  positioned  less  effectively 
to  monitor  the  aggregate  trading 
commitments  of  non-CBOE  broker- 
dealers  or  customera  and  to  ensure  the 
prompt  correction  of  position  limit 
violations  by  such  persons.  The  CBOE 
states  that  factors  such  as  customers 
trading  through  multiple  firms, 
customers  entering  into  Clearing 
Member  Trade  Assignment  ("CMTA") 
agreements,^  firms  having  multiple 
registered  representatives,  and 
investment  advisora  managing  several 


il5U.S.Cr8«(b)(l)(1982). 
» 17  CFR  249.19b-«  (1993). 


>The  CMTA  is  a  process  offered  by  the  Options 
Clearing  Corporation  ("OCC")  which  enables  an 
CXX  clearing  member  to  have  trades  executed  on 
Its  behalf  on  an  exchange  without  holding  exchange 
men-.bership.  In  order  to  participate  in  this  process, 
the  OCC  clearing  member  who  has  authorised  an 
exchange  member  to  execute  tndes  on  its  behalf 
must  file  a  CMTA  agreeniMit  with  the  OCC 


accounts  make  it  more  difficult  as  a 
practical  matter  for  member  firms  to 
prevent,  or  to  detect  and  correct,  a 
position  limit  violation  by  a  customer, 
including  a  broker-dealer  "customer." 
who  is  not  a  CBOE  member.  As  a  result, 
the  CBOE  believes  that  the  fine  tiers 
suitable  with  respect  to  CBOE  membera' 
own  accounts  can  be  inappropriately 
strict  when  applied  to  firms  carrying  a 
number  of  non-member  customer 
accounts. 

The  Exchange  believes  that  the 
proposal  will  permit  the  effective 
enforcement  of  the  Exchange's  position 
limit  rules  while  taking  into  accoimt 
compliance  and  monitoring  realities. 
The  CBOE  states  that  situations 
involving  numerous  violations  and/or 
substantial  overages  will  continue  to  be 
referred  to  the  CBOE's  Business 
Conduct  Committee  ("BCC")  for 
appropriate  sanctions  on  a  case  by  case 
basis. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)(5)  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investora  and  the  public  interest.  In 
addition,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide  that  its 
members,  and  persons  associated  with 
its  members,  be  appropriately 
disciplined  for  violation  of  the  rules  of 
the  exchange.  Specifically,  the 
Commission  believes  that  the  proposal, 
in  this  Umited  context,  should  provide 
the  CBOE  with  a  prompt  and  effective 
means  to  enforce  compliance  with 
position  limits  while  taking  into 
account  the  difficulties  of  CBOE 
members  in  detecting  and  correcting 
position  limit  infractions  by  non- 
member  customers. 

The  Commission  heUeves  that  the 
CBOE's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
enforce  its  position  Umit  rules  and  its 
desire  to  take  into  consideration  the 
difficulties  of  CBOE  members  in 
detecting  position  limit  violations  that 
occur  in  non-member  customer 
accounts.  Further,  the  Commission 
believes  that  the  revised  fine  schedule 
will  prove  sufficient  to  deter  position 
Umit  Violations.  In  this  regard,  by 
tallying  the  infractions  in  all  of  a 
member's  non-member  customer 
accounts  cumulatively  for  purposes  of 
the  fine  schedule,  the  proposal  will 
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require  members  to  continually  monitor 
compliance  for  position  limit  violations 
in  non-member  customer  accounts.  In 
addition,  the  Commission  notes  that  the 
CBOE  plans  to  refer  cases  involving 
numerous  violations  and/or  substantial 
overages  to  the  Exchange's  BCC,  thus 
providing  the  Exchange  with  the 
flexibility  to  impose  a  stricter  sanction 
for  more  egregious  infractions. 

The  Commission  finds  that  the 
CBOE's  rephrasing  of  the  current 
language  of  new  subparagraph  (b)  is 
consistent  with  the  Act  in  that  it 
clarifies  Exchange  Rule  17.50(b), 
thereby  facilitating  the  enforcement  of 
the  rule. 

It  is  therefore  ordered,  pursuant  to 
Section  ig(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-48)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. » 

Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
(FR  Doc.  94-4425  Filed  2-25-94;  8:45  am) 

BILUNO  COOE  W10-0t-« 

[Reteasa  No.  34-33642;  File  No.  SR-MYSE- 
93-17] 

Sett-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
New  Yoffc  Stock  Exchange,  Inc. 
Relating  To  Initiation  of  On-Floor 
Orders  in  a  Stock  by  Floor 
Professionals  Who  Have  a  Listed 
Option  Position  In  That  Stock 

February  18,1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"},  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  14, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Exchange  Rule  96  ourently  prohibits 
a  member  registered  as  a  Competitive 
Trader »  or  Registered  Competitive 


•  15  U.aC  r2»(bK2)  (19681. 

0 17  CFR  200.30-3(aMl2)  (1993). 

1 A  Competitive  Trader  U  a  NYSE  member  who 
Is  authorized  to  Initiate  proprietary  tiaiuactiona  oo 
the  Floor  of  the  Exchan^  but  who  Is  not  registered 


Ma  ket  Maker  ("RCMM") »  from 
inil  iating,  while  on  the  Floor  of  the 
Ex(  hange,  the  purchase  or  sale,  for  his 
ow  1  account  or  his  member 
org  inization's  account,  of  any  stock  in 
wh  ch  he  has  an  option  position,  or  in 
wh  ch  he  knows  his  firm  has  an  option 
po!  ition.  Rule  96  currently  applies  to  all 
opi  ons,  including  those  traded  on  a 
nat  onal  securities  exchange  ("listed 
op  ions").  The  proposed  rule  change 
wo  ild  remove  the  prohibition  in  Rule 
96  IS  to  listed  options. 

n.  >elf-Regulat(H7  Organization's 
Sts  tement  of  the  Purpose  of.  and 
St<  lutory  Basis  for,  the  Pn^posed  Rule 
Chinge 

1 1  its  filing  with  the  Commission,  the 
sel  -regulatory  organization  included 
sta  ements  concerning  the  purpose  of 
an(  basis  for  the  proposed  rule  change 
an(  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  I  hese  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Th  i  self-regulatory  organization  has 
pn  pared  summaries,  set  forth  in 
Sei  :tions  A,  B,  and  C  below,  of  the  most 
sig  lificant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Sti  tement  of  the  Purpose  of,  and 
Stt  tutory  Basis  for^e  Proposed  Rule 
Ch  mge  ^ 

1.  'urpose 

lule  96  was  adopted  in  the  mid- 
19  lO's  after  extensive  investigations  and 
pu  3lic  hearings  by  the  Commission 
CO  iceming  manipulative  practices  and 
"p  )ol"  operations  involving  the  use  of 
op  ions.  At  present.  Rule  96  prohibits  a 
m\  mber  registered  as  a  Competitive 
Tr  ider  or  RCMM  from  initiating,  while 
on  the  Floor,  the  purchase  or  sale,  for 
hii  own  account  or  his  member 
or  anization's  account,  of  any  stock  in 
wl  ich  be  tias  an  option  position,  or  in 
wl  ich  he  knows  his  firm  has  an  option 
po  >ition.  Rule  96  does  not  prohibit  a 
Cc  mpetitive  Trader  or  RCMM  from 
tra  ding  in  options;  rather,  the  rule 


specialist,  odd-lot  dealer  or  Registered 
Coiipetitive  Market  Maker.  See  NYSE  Rules  111  ft 
1 1;  (e).  Competitive  Traders  exist  pursuant  to.  and 
mu  a  comply  with  the  requirements  of.  Section 
111  i)(lHG)of  the  Act.  See  also  SEC  Rule  llal-l(T). 
In   ddiiion.  the  NYSE  requires  that  75  pert»nt  of 
a  C  >mpetitive  Trader's  monthly  transactions  must 
be  itabilizing  transactions  under  the  tick-test.  See 
N"ySE  Rule  112(d). 

A  RCMM  is  a  NYSE  member  who  is  authorized 
to  initiate  proprietary  transactions  on  the  Floor  of 
tha  Exchange.  See  NYSE  Rule  107.  RCMMs  are  not 
sul  ject  to  the  same  tick -test  as  (Competitive  Traders; 
hoi  rever.  they  must  comply  with  a  complex  series 
of  I  ules  about  the  price  at  which  they  can  trade  and 
the  size  of  those  trades.  Id.  Unlike  Competitive 
Tn  ders.  RCMMs  have  an  afTirmative  obligation  to 
ms  intain  a  (air  and  orderly  market.  See  NYSE  Rule 
10(  <BM4l. 


simply  provides  that  such  members  may 
not  initiate  a  proprietary  trade  in  a  stock 
on  the  Floor  where  they  have  an  option 
position  in  the  stock.  Rule  96  currently 
applies  to  all  options,  including  those 
traded  over-the-counter  ("OTC 
options")  and  listed  options. 

The  purpose  of  the  proposed  rule 
change  is  to  remove  the  prohibition  in 
Rule  96  as  to  listed  options.  Thus,  imder 
the  proposed  rule  change,  a  Competitive 
Trader  or  RCMM  would  be  permitted  to 
initiate  a  proprietary  purchase  or  sale  of 
stock  on  the  Floor  where  he  has  a  listed 
option  position  in  that  stock,  but  not 
where  be  has  an  OTC  option  position  in 
that  stock. 

The  Exchange  believes  that  the 
proposed  rule  change  is  appropriate  for 
three  reasons: 

(1)  By  removing  a  restraint  on 
members'  initiating  transactions  on  the 
Floor,  the  proposed  rule  change  can  be 
expected  to  add  to  the  depth  and 
liquidity  of  the  Exchange  market. 

(2)  Listed  options  are  substantially 
different  from  the  OTC  options  which 
Rule  96  was  originally  intended  to 
regulate,  and  any  regulatory  concerns 
that  might  arise  as  to  listed  options  can 
be  addressed  by  monitoring  and 
surveillance  of  revised  Rule  96. 

(3)  The  proposed  rule  change  will 
remove  a  competitive  barrier  to  fair 
competition,  since  no  other 
professionals  are  subject  to  comparable 
restrictions. 

Enhancement  to  the  Exchange  Market 

The  Exchange  established  the 
membership  categories  of  Ck)mpetitive 
Trader  and  RCMM  to  provide  a  means 
whereby  members,  subject  to  certain 
conditions,  could  add  to  the  quality  of 
the  Exchange  market  by  initiating 
proprietary  transactions  on  the  Floor. 
The  current  restriction  in  Rule  96 
defeats  this  purpose  in  some  instances 
by  precluding  Floor  professionals  from 
initiating  such  Floor  transactions  in  any 
stock  where  they  have  an  option 
position  overlying  such  stock  (or  where 
they  know  their  member  organization 
has  such  an  option  position). 

The  Exchange  believes  the  proposed 
rule  change  will  further  the  purposes  of 
Rule  107  by  facilitating  RC3vIM 
participation  as  dealers  on  the 
Exchange.  Currently,  the  prohibition  in 
Rule  96  conflicts  with  the  purposes  of 
Rule  107  by  effectively  precluding 
RCMMs  from  participating  as  dealers  in 
any  stock  where  they  have  an  option 
positin  in  that  stock.  By  deleting  the 
prohibition  in  Rule  96  as  to  listed 
options,  the  proposed  rule  change  will 
eliminate  this  barrier  to^CMM  dealer 
participation,  thereby  permitting 
RCMMs  to  add  to  the  depth  and 
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liquidity  of  the  Exchange  market  in 
situation  where  they  currently  may  not 
do  so. 

In  a  similar  vein,  the  proposed  rule 
change  will  facilitate  transactions  by 
Competitive  Traders  on  the  Floor  by 
permitting  them  to  initiate  such 
transactions  in  a  stock  where  they  have 
an  option  position  in  such  stock.  This 
enhanced  ability  to  initiate  transactions 
on  the  Floor  will,  as  with  RCMMs,  add 
to  the  depth  and  liquidity  of  the 
Exchange  market. 

Regulatory  Concerns 

Rule  96  was  adopted  in  the  mid- 
1930's  to  regulate  trading  where 
members  have  a  position  in  OTC 
options,  not  listed  options,  and  the 
trading  abuses  in  the  OTC  market  that 
gave  rise  to  Rule  96  are  simply  not 
present  with  respect  to  today's  closely 
surveilled  trading  in  listed  options.  The 
Exchange  believes  that  regulatory 
concerns  as  to  listed  option  trading  can 
be  addressed  by  monitoring  and 
surveillance  of  revised  Rule  96. 

The  Exchange  notes  that  if  the 
prohibition  in  Rule  96  were  to  be 
removed  as  to  listed  options,  RCMMs 
and  Competitive  Traders  would  remain 
subject  to  the  restrictions  on  members' 
on-Floor  proprietary  transactions  stated 
in  Rules  108  and  112,3  and  thus  would 
not  be  in  any  greater  position  to  exploit 
their  alleged  time  and  place  advantage 
over  public  investors. 

Removal  of  Barrier  to  Fair  Competition 

The  Exchange  notes  that  off-Floor 
professionals  (including  specialists  and 
market  makers  on  regional  exchanges) 
are  not  subject  to  any  restrictions  in 
effacing  off-Floor  proprietary  trades  in  a 
stock  where  they  have  an  option 
position  (whether  a  listed  or  OTC 
option)  in  that  stock.  Thus,  off-Floor 
professional  can  be  said  to  enjoy  a 
significant  competitive  advantage  over 
Floor  professionals  on  the  Exchange, 
who  are  restricted  in  their  on-Floor 
proprietary  transactions  in  a  stock 
where  they  have  an  option  position  in 
that  stock. 

The  Exchange  acknowledges  that  a 
floor  professional  my  initiate  an  off- 
Floor  order  in  a  stock  where  he  has  an 
option  position  in  that  stock.  However, 
a  significant  reason  why  Competitive 
Traders  and  RCMMs  become  registered 
as  such  is  to  be  able,  in  the  routine 
conduct  of  their  business,  to  initiate 


proprietary  trades  on  the  Floor  rather 
than  "upstairs." Thus,  the  ability  of 
Floor  professionals  to  initiate  off-Floor 
orders  in  a  stock  in  which  they  have  an 
option  position  is  largely  meaningless 
when  viewed  in  the  context  of  the  way 
such  professionals  routinely  conduct 
their  business.  The  Exchange  does  not 
believe  that  any  viewed  in  the  context 
of  the  way  such  professionals  routinely 
conduct  their  business,  when  off-Floor 
professionals  are  not  subject  to 
comparable  restrictions  in  the  routine 
conduct  of  their  business. 

SEC  Staff  Comments  on  SR-NYSE-76- 
54 

In  response  to  proposed  changes  to 
Rules  96, 102,  and  105  that  were 
submitted  in  file  No.  SR-NYSE-76-54, 
the  SEC  staff  suggested  that  the 
Exchange's  proposals  be  revised  so  that 
Floor  professionals  would  be  permitted 
to  use  listed  options  only  for  hedging 
purposes.*  Most  of  the  SEC  staffs 
comments  were  directed  specifically  at 
specialists'  trading  of  specialty  stock 
options  pursuant  to  Rule  105. 

While  Rule  105  permits  specialists  to 
use  listed  options  to  offset  the  risks  of 
making  markets  in  stocks  in  which  they 
are  registered,  the  Exchange  does  not 
believe  that  it  would  be  appropriate  to 
re-structure  Rule  96  along  the  lines  of 
Rule  105.  A  "hedging  limitation"  in 
such  a  re-structured  version  of  Rule  96 
would  have  the  effect  of  requiring 
Competitive  Traders  and  R(3^1Ms  to  use 
listed  options  only  to  offset  the  risk  of 
loss  in  stock  positions  which  they 
acquired  as  a  resuh  of  orders  in  such 
stocks  that  were  initiated  on  the  Floor. 
In  practice,  such  a  limitation  would  be 
even  more  restrictive  than  the  current 
regulation,  which,  as  noted  above, 

[)ermits  Floor  professionals  to  trade  in 
isted  options,  but  simply  precludes 


'  Under  Rule  108,  an  on-FIoor  order  placed  by  a 
member  to  establish  or  increase  a  position  in  the 
member's  proprietary  account  is  not  entitled  to 
priority,  or  precedence  based  on  size,  over  an  off- 
Floor  order  placed  by  a  public  customer.  On-Floor 
and  off-floor  are  defined  in  rule  112;  that  rule  also 
prohibits  frintrunning  of  block  transactions. 


*  The  NYSE  submitted  File  No.  SR-NYSE-76-54 
to  the  Commission  on  October  22. 1976.  The 
proposed  rule  change  was  noticed  for  comment  in 
Securities  Exchange  Act  Release  12924  (October  27. 
1976).  41  FR  48430  (November  3. 1976).  The  file, 
like  other  options  proposals  that  raised  significant 
regulatory  issues,  became  dormant  during  the 
"options  moratorium"  in  order  to  allow  the 
Commission  to  complete  its  Special  Study  of  the 
Options  Markets.  Shortly  thereafter,  the  NYSE 
renied  its  proposals  to  amend  Rule  96  (File  No.  SR- 
NYSE-82-19)  and  Rules  102  and  105  (File  No.  SR- 
NYSE-e2-20).  In  early  1985.  the  Commission 
approved  the  latter  rule  filing,  thereby  permitting 
NYSE  specialists  to  trade  options  on  their  specialty 
stock  but,  consistent  with  the  staffs  earlier 
comments,  only  for  hedging  purposes.  See 
Securities  Exchange  Act  Release  No.  21710 
(February  4.  1985),  50  FR  5708  (February  11, 1985). 
The  amendments  to  Rule  96,  hcArever.  were  noticed 
but  never  received  Commission  approval.  See 
Securities  Exchange  Act  Release  No.  20006  (July  26 
1983),  48  FR  35217  (August  3,  1983).  On  March  15. 
1993,  the  NYSE  withdrew  File  No.  SR-NYSE-82- 
19  and  resubmitted  the  substance  of  that  proposal 
as  this  File  Na  SR-NYSE-93-17. 


them  from  initiating  an  order  on  the 
Floor  in  a  stock  which  underlies  such 
option  position.  The  Exchange  does  not 
believe  that  making  Rule  96  even  more 
stringent  than  it  is  today  would  serve 
any  valid  regulatory  purpose. 

As  noted  above.  Rule  96  does  not 
prohibit  a  Competitive  Trader  or  RCMM 
from  trading  in  options,  but  provides 
only  that  he  may  not  initiate  a 
proprietary  order  on  the  Floor  in  any 
stock  where  he  has  an  option  position 
in  that  stock.  The  Exchange  does  not 
believe  that  any  sort  of  "reverse  hedging 
limitation"  in  Rule  96  would  make 
sense  because  it  would  mean,  in  efiect, 
that  a  Competitive  Trader  or  RCMM 
could  initiate  a  proprietary  trade  on  the 
Floor  if  necessary  to  hedge  an  option 
position.  However,  the  primary  dealings 
of  RCMMs  and  Competitive  Traders  are 
in  stocks,  not  the  overlying  options.  In 
the  Exchange's  view,  a  "reverse  hedging 
limitation"  in  Rule  96  would  bear  no 
relation  to  the  practical  business 
dealings  of  RCMMs  and  Competitive 
Traders,  and  would  constitute  an 
unnecessary  burden  of  over-regulation 
given  the  minimal  potential  for  trading 
abuse. 

2.  Statutory  Basis 

The  statutory  bases  for  the  proposed 
rule  change  are  sections  6(b)(5).  6(b)(8) 
and  llA(a)(l)(c)(ii)  of  the  Act.  By 
removing  the  prohibition  on 
Competitive  Traders  and  RCMMs 
initiating  proprietary  transactions  on  the 
Floor  in  a  stock  where  they  have  a  li.sted 
option  position  in  such  stock,  and 
thereby  permitting  such  members  to  add 
to  the  depth  and  liquidity  of  the 
Exchange  market  in  situations  where 
they  may  not  currently  do  so,  the 
proposed  rule  change  will  have  the 
effect  of  "facihtating  transactions  in 
securities"  and  will  "perfect  the 
mechanism  of  a  free  and  open  market," 
as  called  for  in  section  6(b)(5). 

To  the  extent  that  the  proposed  rule 
change  permits  Floor  professionals  to 
initiate  transactions  on  a  more  equal 
regulatory  footing  with  other  securities 
professionals,  the  proposed  rule  change 
is  designed  to  eliminate  unfair 
discrimination  between  brokers  or 
dealers,  as  called  for  in  section  6(b)(5): 
to  remove  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  called  for 
in  section  6(b)(8);  and  to  promote  fair 
competition  among  brokers  and  dealers, 
as  called  for  in  section  llA(a)(l){C)(ii). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act.  In  fact,  the 
proposed  rule  change  will  enhance 
competition  by  permitting  Floor 
professionals  to  initiate  proprietary 
transactions  on  a  more  equal  regulatory 
plane  with  all  other  securities 
professionals. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  ahy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
17  and  should  be  submitted  by  March 
21, 1994. 


Ror 


the  Commission,  by  the  Division  of 
Ma  ket  Regulation,  pursuant  to  delegated 
aul  lority. 

Ml  rgaret  H.  McFarland. 

De  luty Secretary. 

IFI  Doc.  94-4474  Filed  2-25-94;  8:45  am] 
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Pn'  estment  Company  Act  Rel.  No.  20084; 
812  -8594] 

Ba  ido  McGlocklin  Capital  Corporation; 
No  ice  of  Application 

Fel  maiy  18, 1994. 

AG  INCY:  Securities  and  Exchange 

Co  nmission  ("SEC"). 

AC  TON:  Notice  of  application  for 
ex«  mption  under  the  Investment 
Co  npany  Act  of  1940  ("Act"), 


apjl 

for 

Heir: 


API  LICANT:  Bando  McGlocklin  Capital 

Coi  poration. 

REI EVANT  SECTIONS:  Exemption 

rec  nested  under  sections  6(c),  17(d),  and 

23  :),  and  rule  17d-l  from  the 

pn  visions  of  sections  17(d),  18(d),  and 

23,  andrulel7d-l. 

SUI IMARY  OF  APPUCATION:  Applicant,  a 

di\  srsified  closed-end  registered 

inv  Bstment  company,  seeks  a 

cor  ditional  order  permitting  it  to  offer 

ke]  employees  of  applicant  and  its 

sul  sidiaries  deferred  equity 

COI  ipensation  in  the  form  of  stock 

opi  Ions. 

siLI  4G  DATES:  The  application  was  filed 
on  September  28, 1993,  and  amended 
on  anuary  14, 1994,  and  February  4, 
19<4. 

HEi  RING  OR  NOTIFICATION  OF  HEARING:  An 
crc  er  granting  the  application  will  be 
issi  led  unless  the  SEC  orders  a  hearing. 
Inti  srested  persons  may  request  a 
hei  ring  by  vmting  to  the  SEC's 
Sec  retary  and  serving  applicant  with  a 
coj  y  of  the  request,  personally  or  by 
ma  1.  Hearing  requests  should  be 
rec  sived  by  the  SEC  by  5:30  p.m.  on 
Ma  ch  15, 1994,  and  should  be 
ace  smpanied  by  proof  of  service  on 
licant,  in  the  form  of  an  affidavit  or, 
awyers,  a  certificate  of  service, 
ing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
req  lest,  and  the  issues  contested. 
Peifons  who  wish  to  be  notified  of  a 
may  request  such  notification 
vriting  to  the  SEC's  Secretary. 
SSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Ap  (licant,  13555  Bishops  Court, 
Bra  ikfield.  Wisconsin  53005. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Coi  rtney  S.  Thornton,  Senior  Attorney, 
at  (  ;02)  272-5287,  or  C.  David 
Meisman.  Branch  Chief,  at  (202)  272- 


3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  internally  managed, 
diversified  closed-end  registered 
investment  company.  As  of  December 
31, 1993,  applicant  had  outstanding 
3,875.600  shares  of  common  stock. 
Applicant's  common  stock  is  quoted  on 
the  NASDAQ  National  Market  System. 

2.  Before  March  26. 1993,  applicant 
was  licensed  to  operate  as  a  small 
business  investment  company  ("SBIC") 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  and  provided 
long-term,  primarily  variable  rate, 
secured  loans  to  finance  the  growth, 
expansion,  and  modernization  of  small 
businesses.  Applicant  was  granted  an 
exemption  from  various  provisions  of 
the  Act  and  the  rules  thereunder  to 
permit  it  to  create  a  holding  company 
structure.!  The  purpose  of  the  holding 
company  structure  was  to  allow 
applicant  to  expand  its  business  beyond 
that  of  an  SBIC.  Although  applicant  is 
no  longer  an  SBIC.  it  will  continue  to 
provide  secured  loans  to  finance  the 
growth,  expansion,  and  modernization 
of  small  business  entities. 

3.  On  March  26, 1993,  applicant 
transferred  its  SBIC  license  to  Bando 
McGlocklin  Small  Business  Investment 
Corporation  (the  "Subsidiary"),  a 
Wisconsin  corporation,  under  a  plan  of 
reorganization  under  section  351  of  the 
Internal  Revenue  Code  of  1986  (the 
"Code").  Under  the  plan,  virtually  all  of 
applicant's  assets  were  transferred  to  the 
Subsidiary;  virtually  all  of  applicant's 
liabilities  were  assumed  by  the 
Subsidiary;  and  all  of  the  issued  and 
outstanding  shares  of  the  Subsidiary's 
common  stock  were  issued  to  applicant. 
Since  March  26, 1993.  substantially  all 
of  applicant's  business  has  been 
conducted  through  the  Subsidiary. 

4.  As  an  internally-managed 
investment  company,  applicant  employs 
its  own  personnel  and  advisory  staff. 
Applicant  currently  maintains  two 
incentive  stock  option  plans  in 
accordance  with  two  orders  issued  to 
applicant  when  it  was  an  SBIC.2 


'  Investment  Company  Act  Release  Nos.  19030 
(Oct.  15. 1992)  (notice)  and  19092  (Nov.  10. 1992) 
(order). 

»Investmeni  Company  Act  Release  Nos.  17837 
(Nov.  1.  1990)  (notice)  and  17978  (Nov.  27. 1990) 
(order)  (the  "1990  Plan"):  and  15909  (Aug.  3. 1987) 
(notice)  and  15958  (Sept.  2.  1987)  (order)  (the  "1987 
Plan"). 
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5.  To  induce  key  employees  to  remain 
in  the  employ  of  applicant  and  its 
subsidiaries  and  to  increase  the 
incentive  and  personal  interest  of  such 
employees  in  the  welfare  of  applicant 
and  its  subsidiaries,  applicant's  Board  of 
Directors  on  August  25, 1993,  approved 
the  1993  Incentive  Stock  Option  Flan 
(the  "Plan").  Applicant's  shareholders 
subseauentiy  approved  the  Plan. 

6.  Tne  Plan,  wnich  is  sulKtantially 
similar  to  the  previous  plans,  provides 
for  the  grant  of  options  to  purchase  a 
maximum  of  100,000  shares  of 
applicant's  common  stock.  Applicant 
has  agreed  not  to  issue  more  than  85.672 
shares  under  the  Plan,  so  that  the  total 
number  of  shares  that  may  be  issued 
under  all  of  applicant's  incentive  stock 
option  plans  will  not  exceed  7.5%  of 
applicant's  currently  issued  and 
outstanding  shares  without  a 
subsequent  SEC  order. 

7.  Only  key  employees  of  applicant 
and  its  subsidiaries  will  be  eligible  to 
receive  options.  The  Plan  provides  that 
if  an  option  granted  under  the  Plan 
expires  or  is  terminated  imexercised, 
the  shares  of  common  stock  covered  by 
that  option  will  again  be  available  for 
the  grant  of  new  options  under  the  Plan. 
In  addition,  the  Plan  provides  that  not 
more  than  29.985  shares  may  be  issued 
to  one  participant  through  the  exercise 
of  options  granted  under  the  Plan. 

8.  Applicant  currently  has  five  key 
employees  (its  three  executive  officers, 
its  controller,  and  its  general  counsel), 
who  serve  in  identical  capacities  with 
the  Subsidiary.  Applicant  anticipates 
that  options  to  purchase  shares  of 
common  stock  under  the  Plan  will  be 
granted  to  applicant's  three  executive 
officers  when  and  if  the  requested  order 
is  received.  The  number  and  specific 
terms  of  the  options  to  be  granted  to 
such  persons  have  not  yet  been 
determined. 

9.  Applicant's  executive  officers  not 
only  have  the  responsibility  for  making 
applicant's  investments,  but  also  for 
making  all  executive  and  operational 
decisions.  As  the  executive  officers  of 
applicant,  their  performance  directly 
affects  applicant's  performance  and  the 
value  of  applicant's  common  stock.  To 
a  lesser  extent,  the  performance  of 
applicant's  controller  and  its  general 
counsel,  who  participate  in  operational 
decisions,  but  do  not  make  executive 
decisions,  also  directly  affects  the  value 
of  applicant's  common  stock.  The 
performance  of  applicant's  other 
employees  does  not  directly  affect 
applicant's  performance.  It  therefore 
would  be  inconsistent  with  the 
purposes  of  the  Plan  to  grant  such 
employees  stock  options,  since  no 
matter  how  competently  they  performed 


their  duties,  their  performance  probably 
would  not  affect  the  value  of  applicant's 
common  stock. 

10.  The  Plan  will  be  administered  by 
the  Compensation  Committee  of 
applicant's  Board  of  Directors.  The 
Compensation  Committee  consists  of 
five  directors  of  applicant,  a  majority  of 
whose  members  are  not  "interested 
persons"  of  applicant,  as  defined  in 
section  2(a)(19).  Members  of  the 
Compensation  Committee  may  not 
receive  options  under  the  Plan. 

11.  All  of  the  options  to  be  granted 
pursuant  to  the  Plan  will  be  incentive 
stock  options  within  the  meaning  of 
section  422  (formerly  section  422A)  of 
the  Code.  As  incentive  stock  options, 
the  following  restrictions  apply: 

(a)  The  Plan  must  state  the  aggregate 
number  of  shares  that  may  be  issued 
pursuant  to  the  exercise  of  options  and 
the  class  of  employees  eligible  to  receive 
options;  the  Plan  also  must  be  approved 
by  applicant's  shareholders. 

(b)  All  options  must  be  granted  within 
ten  years  of  the  date  the  Plan  was 
adopted. 

(c)  Options  may  not  be  exercised  more 
than  ten  years  after  the  date  on  which 
they  are  granted. 

(d)  The  exercise  price  of  the  options 
may  not  be  less  than  the  fair  market 
value  of  the  underlying  stock  on  the 
date  of  grant.  In  accordance  with  this 
provision,  options  will  be  granted  at  the 
last  quoted  sale  price  of  the  underlying 
stock  on  the  date  of  grant  or,  if  there  is 
no  sale  on  such  date,  the  options  will  be 
granted  at  the  mean  between  the  closing 
bid  and  asked  quotations. 

(e)  Options  may  not  be  transfierable  by 
an  optionee  (otherwise  than  by  will  or 
the  laws  of  descent  and  distribution), 
and  may  be  exercised  during  the 
lifetime  of  the  optionee  only  by  the 
optionee. 

(f)  Options  may  not  be  granted  to 
persons  owning  more  than  10%  of  the 
voting  power  of  the  outstanding  shares 
of  applicant's  common  stock  at  the  time 
the  options  are  granted. 

(g)  The  aggregate  fair  market  value 
(determined  at  the  time  the  option  is 
granted)  of  the  stock  with  respect  to 
which  options  are  exercisable  for  the 
first  time  by  an  individual  in  any 
calendar  year  may  not  exceed  $100,000. 

(h)  Stock  acquired  upon  exercise  of 
options  may  not  be  sold  for  two  years 
from  the  grant  date  or  one  year  from  the 
exercise  date,  whichever  is  later. 

(i)  Options  may  be  exercised  by  the 
optionee  only  if  the  optionee  was  an 
employee  or  officer  of  applicant  during 
the  entire  period  commencing  with  the 
grant  date  and  ending  three  months 
prior  to  the  exercise  date,  unless 
termination  of  employment  is  caused  by 


death  or  disability,  in  which  case  the 
option  may  be  exercised  within  one  year 
following  termination  of  employment. 

12.  The  Plan  does  not  provide  for  the 
grant  of  stock  appreciation  rights.  The 
Plan  does  permit  the  exercise  price  of  an 
option  to  be  paid  in  cash  or  by  tendering 
previously  acquired  shares  of  stock, 
valued  at  the  fair  market  value  as 
determined  by  the  (Dompensation 
Committee.  In  placing  a  fair  market 
value  on  previously  acquired  shares  of 
applicant's  common  stock,  applicant 
will  use  the  same  standards  as  are  used 
in  determining  the  fair  market  value  at 
the  time  of  the  grant  of  the  option. 

13.  The  Compensation  Committee 
may  determine  in  its  sole  discretion  that 
an  adjustment  in  the  number  or  kind  of 
shares  reserved  for  issuance  under  the 
Plan  but  not  yet  covered  by  options  or 
of  the  stock  then  subject  to  options  is 
necessary,  or  that  an  adjustment  in  the 
option  price  in  each  stock  option 
agreement  is  necessary  because  of  a 
change  in  the  number  or  kind  of 
outstanding  shares  of  stock  of  applicant 
(or  of  any  stock  or  other  securities  into 
which  such  shares  of  stock  shall  have 
been  changed  or  for  which  it  shall  have 
been  exchanged),  whether  through 
reorganization,  recapitalization,  stock 
split,  combination  of  shares,  merger  or 
consolidation,  or  any  other  change  in 
the  number  or  kind  of  outstanding 
shares  of  stock. 

14.  Applicant  also  has  a  profit  sharing 
plan  qualified  under  section  401(a)  of 
the  Code,  which  is  intended  to  provide 
a  source  of  retirement  income  for 
employees.  In  accordance  with  the 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended,  applicant's  profit  sharing 
plan  does  not  discriminate  in  favor  of 
shareholders,  officers,  and  highly 
compensated  employees  as  to  coverage, 
benefits,  contributions,  or  otherwise. 
Applicant  to  date  has  not  contributed 
the  maximum  permissible  amount  in 
any  year.  The  Plan  is  not  a  substitute  for 
a  profit-sharing  plan  qualified  under 
section  401(a),  as  it  is  intended  to 
provide  incentive  compensation  and 
does  not  establish  a  source  of  income  for 
an  employee's  retirement  years. 

Applicant's  Legal  Conclusions 

1.  Section  18(d)  prohibits  any 
registered  management  investment 
company  from  issuing  warrants  or  rights 
to  subscribe  to  or  purchase  its  securities 
except  those  issued  ratably  to  a  class  of 
security  holders  with  an  exercise  period 
of  up  to  120  days,  or  in  exchange  for 
warrants  in  connection  with  a 
reorganization.  The  issuance  of  stock 
options  by  applicant  to  its  employees 
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woul^  not  satisfy  these  statutory 
exceptions. 

2.  The  issuance  of  stock  options  to 
apphcant's  employees  also  would  be 
prohibited  under  section  23.  Section 
23(a)  generally  prevents  a  registered 
closed-end  investment  company  from 
issuing  any  of  its  securities  for  services 
or  for  property  other  than  cash  or 
securities.  Because  the  issuance  of  stock 
options  by  applicant  may  constitute  the 
issuance  of  securities  for  services, 
absent  exemptive  relief,  it  would  be 
prohibited  by  section  23(a).  Section 
23(b)  prohibits  the  sale  by  a  closed-end 
investment  company  of  any  stock  of 
which  it  is  the  issuer  at  a  price  below 
current  net  asset  value,  except  with  the 
consent  of  a  majority  of  its  common 
stockholders  at  the  time  of  issuance  or 
under  certain  other  enumerated 
circumstances.  If  the  net  asset  value  of 
applicant's  common  stock  were  to 
increase  following  the  grant  of  an 
option,  the  option  exercise  price  may  be 
less  than  the  net  asset  value  of  a  share 
of  applicant's  common  stock  on  the  date 
of  exercise.  Furthermore,  section  23(c) 
generally  prohibits  the  purchase  by  a 
registered  closed-end  investment 
company  of  any  securities  of  which  it  is 
the  issuer.  Thus,  to  the  extent  that 
payment  for  stock  options  with 
previously  acquired  shares  of 
applicant's  common  stock  is  considered 
to  be  a  purchase  by  applicant  of  its  own 
securities,  section  23(c)  would  prohibit 
the  transaction. 

3.  Section  17(d)  and  rule  17d-l(a) 
thereunder  also  prohibit  an  afHliated 
person  of  a  registered  investment 
company  from  participating  in,  or 
offering  a  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  the  registered  company  is  a 
participant  unless  an  order  permitting 
the  transaction  has  been  granted  by  the 
SEC.  Paragraph  (c)  of  rule  17d-l 
includes  stock  option  plans  in  the 
definition  of  joint  enterprise,  joint 
arrangement  or  profit-sharing  plan 
prohibited  by  section  17(d).  These 
provisions  therefore  may  prohibit  any 
stock  option  plan  absent  an  order  from 
the  SEC 

4.  Although  applicant  is  engaged 
primarily  in  the  business  of  making 
loans  to  small  businesses,  it  is  no  longer 
an  SBIC  and  therefore  is  unable  to  rely 
on  an  existing  SEC  order  permitting 
SBICs  to  issue  stock  options  to  their 
employees  3  or  on  rule  17d-l(d)(4). 
Additionally,  both  the  order  and  the 
rule  specifically  provide  that  the 


op  tions  granted  must  be  "qualified  stock 
op  tions"  under  former  section  422  of 
thi !  Code  and  must  conform  to  the 
rw  uirements  of  13  CFR  805(b)  adopted 
by  the  Small  Business  Administration. 
"(  ualified  stock  options"  were 
elJ  [ninated  in  1976.  Thus,  although  the 
ini  sntive  stock  options  provided  for  in 
th(  I  Plan  have  many  of  the  same 
characteristics  as  qualified  stock  options 
un  der  former  section  422,  they  have 
so  ne  minor  differences,  which  are  fully 
de  icribed  in  the  application.  Applicant 
is  ilso  unable  to  rely  upon  a  similar 
or  ler  granted  to  the  Association  of 
Pu  jlicly  Traded  Investment  Funds  * 
be  :ause  the  order  does  not  extend  to 
re;  istered  closed-end  investment 
CO  npanies  that  are  engaged  primarily  in 
th(  I  business  of  making  loans  to  small 
bu  sinesses. 

i.  Section  6(c)  provides  that  the  SEC 
mi  y  grant  an  exemption  from  the 
pr  >visions  of  the  Act  if  such  exemption 
is  lecessary  or  appropriate  in  the  public 
in  erest  and  consistent  with  the 
pr  >tection  of  investors  and  the  purposes 
in  ended  by  the  policy  and  provisions  of 
thi  I  Act.  Rule  17d-l(b)  requires  the  SEC, 
in  )assing  upon  an  application 
rei  arding  a  joint  enterprise,  joint 
ar  angement  or  profit-sharing  plan,  to 
CO  isider  whether  the  participation  of 
thi  I  investment  company  in  the 
tra  isaction  is  consistent  with  the 
po  icies  and  purposes  of  the  Act  and  the 
ex  ent  to  which  such  participation  is  on 
a  t  asis  different  from  or  less 
ad  /antageous  than  that  of  other 
participants.  Section  23(c)(3)  requires 
thi  r  SEC  to  insure  that  repurchases  by 
ch  sed-end  funds  of  their  own  securities 
an  on  a  basis  which  does  not  imfairly 
dii  criminate  against  any  holders  of  the 
cli  ss  of  securities  to  be  purchased. 

I  i.  Applicant  submits  that  the 
lin  litations  on  the  requested  order  will 
pr  )vide  protection  to  investors  against 
di  ution  of  their  pro  rata  interests  that 
ar(  similar  to  those  the  SEC  previously 
ha  i  found  consistent  with  the  purposes 
an  i  policies  of  the  Act  and  even  greater 
thi  n  those  Congress  imposed  on  stock 
op  ions  to  be  issued  by  business 
de  /elopment  companies.  The  Plan  has 
be  in  approved  by  applicant's 
sh  ireholders.  and  any  options  granted 
un  der  the  Plan  must  be  approved  by  a 
mi  jority  of  apphcant's  directors  who  are 
no :  interested  {>ersons  of  applicant  and 
wl  o  cannot  participate  in  the  Plan.  In 
ad  iition.  the  total  percentage  of  shares 
thi  t  could  be  issued  under  the  Plan,  the 
19  i7  Plan,  and  the  1990  Plan  will  be 


■  Natioaal  AMociation  of  Small  Business 
Investment  Companies,  Investment  Company  Act 
Rp|aa»e  .No.  6523  (May  14, 1971). 


<  Investment  Company  Act  Release  Nos.  14541 
(Mi  y  28.  1985)  (notice)  and  14594  (June  21. 1965) 
(on  ler)  (permitting;  the  issuance  of  incentive  stock 
opt  ons  by  member  cio*ed.end  inveetnent 
cot  ipanies  with  ponblios  of  marketable  securities). 


limited  to  7.5%  of  the  outstanding 
shares  of  applicant's  common  stock. 

7.  Applicant  states  that  the  abuses  and 
adverse  effiects  of  investment  comfiany 
stock  options  would  have  no 
applicability  to  stock  options  granted 
under  the  Plan.  The  limited  stock 
options  that  could  be  granted  imder  the 
Plan  would  offer  no  opportunity  for  any 
change  in  control  of  applicant  or  quick 
sale  at  a  profit.  Additionally,  the  options 
themselves  would  not  be  transferable. 
Moreover,  the  existence  and  nature  of 
the  stock  options  granted  by  applicant 
would  be  fully  disclosed  in  accordance 
with  the  standards  or  guidelines 
adopted  by  the  Financial  Accounting 
Standards  Board  for  operating 
companies  and  the  requirements  of  the 
SEC,  and  will  be  neither  so  extensive 
nor  so  complex  as  to  make  the  financial 
statements  of  applicant  or  management 
remuneration  more  difficult  to 
understand. 

8.  Applicant's  investments  (other  than 
investments  in  idle  funds)  are  in  small 
businesses,  the  securities  of  which  will 
not  be  pubhcly  traded.  In  addition,  all 
of  applicant's  investments  in  small 
businesses  consist  of  non-convertible 
secured  loans.  Under  these 
circumstances,  applicant  believes  that  it 
is  difficult  to  conceive  a  scenario  in 
which  applicant's  portfolio  investments 
could  create  a  short-term  artificial 
increase  in  the  price  of  applicant's 
stock. 

9.  Applicant  submits  that,  in  the  event 
this  application  is  granted,  any  adverse 
impact  on  investor  interests  protected 
by  the  Act  will  be  minimal,  and  further, 
will  be  more  than  outweighed  by  the 
benefits  to  investors  that  will  result 
from  permitting  applicant  to  compete 
for  top  quality  personnel  on  a  more 
equal  footing  with  its  competitors. 
Applicant  competes  primarily  with 
banks  and  other  entities  that  are  not 
investment  companies  registered  under 
the  Act.  These  organizations  are  able  to 
offer  stock  options  to  employees  and 
have  an  advantage  over  applicant  in 
attracting  and  retaining  highly  qualified 
personnel.  In  oitier  for  applicant  to 
compete  on  a  more  equal  basis  with 
such  organizations,  it  has  to  have 
personnel  as  competent  as  such 
organizations,  and  in  order  to  attract 
and  retain  such  personnel,  applicant 
must  be  able  to  offer  comparable 
compensation  packages. 

10.  For  the  foregoing  reasons, 
applicant  believes  that  the  applicant 
satisfies  the  standards  for  relief  set  forth 
in  sections  6(c).  17(d).  and  23(c)  of  the 
Act  and  rule  17d-l  thereunder. 
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Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicant's  directors,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  applicant,  will 
review  periodically  the  potential  impact 
that  the  grant  or  exercise  of  stock 
options  could  have  on  applicant's 
earnings  and  net  asset  value  per  share, 
such  review  to  take  place  prior  to  any 
decisions  to  grant  stock  options,  but  in 
no  event  less  frequently  than  annually. 
Adequate  prt>cedures  and  records  will 
be  maintained  to  permit  such  review  by 
applicant's  directors,  and  the  directors 
will  have  the  authority  to  take 
appropriate  steps  if  necessary  to  ensure 
that  neither  the  grant  nor  the  exercise  of 
stock  options  would  have  an  effect 
contrary  to  the  interests  of  investors  in 
these  areas.  The  directors'  authority  will 
include,  in  addition  to  the  authority  to 
prevent  or  limit  the  grant  of  additional 
stock  options,  the  authority  to  limit  the 
number  of  stock  options  exercised  in  a 
given  period  of  time  if  the  directors 
conclude  that  the  effect  on  applicant's 
expenses  or  earnings  would  be  contrary 
to  the  interests  of  investors  or  that  net 
asset  value  per  share  might  be 
excessively  diluted. 

2.  No  more  than  85,672  shares  will  be 
issued  pursuant  to  the  Plan,  absent  a 
subsequent  exemptive  order  from  the 
SEC  with  respect  to  the  remaining 
14.328  shares  authorized  under  the 
Plan. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
IFR  Doc  94-4422  Filed  2-25-94;  8.45  am) 

BIUJNO  COM  WIO-Ot-M 


[Relaase  No.  3S-25990] 

Filings  Under  ttw  PutHic  Utility  Holding 
Company  Act  of  1935  ("  Acf ') 

February  18, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declaTation(s) 
should  submit  their  views  in  writing  by 
March  14, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issueid  in  the  matter. 
Af^er  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitte4  to 
become  effective. 

DQE,  Inc.  et  al.  (70-8096) 

DQE,  hic.  ( "DQE  ").  P.O.  Box  68. 
Pittsburgh,  Pennsylvania  15230-0068, 
and  its  wholly  owned  subsidiary 
company.  Duquesne  Enterprises.  Inc. 
("DE").  Grant  Building,  330  Grant 
Street,  suite  2420,  Pittsburgh. 
Pennsylvania  15219,  both  Pennsylvania 
public-utility  holding  companies 
exempt  from  registration  under  section 
3(a)(1)  of  the  Act  pursuant  to  Rule  2. 
have  filed  an  application  under  sections 
9(a)(2)  and  10  of  the  Act  in  connection 
with  the  acquisition  of  Allegheny 
Development  Corporation  ("ADC"),  a 
wholly  ovmed  subsidiary  of  DE.  that 
operates  an  energy  services  business. 
DQE  was  orgamzed  in  1989  for  the 
purpose  of  becoming  a  holding 
company  for  Duquesne  Light  Company 
("DLC"),  an  electric  utility  company, 
and  other  energy-related  subsidiaries. 
DLC  is  engaged  in  the  generation, 
transmission,  distribution  and  sale  of 
electric  energy  and  serves  an  area  of 
approximately  800  square  miles  which 
includes  the  City  of  Pittsburgh.  DE's 
subsidiaries  other  than  ADC  are  engaged 
in  real  estate  ventures. 

In  1987  a  competitive  bidding  process 
was  initiated  by  the  Clounty  of 
Allegheny,  Pennsylvania  ("Coimty")  for 
the  design,  installation  and  operation  of 
facilities  to  provide  a  complete  energy 
services  package  to  the  new  Midfield 
Terminal  Complex  being  developed  to 
replace  the  then  existing  airline 
terminal  at  the  Greater  Pittsburgh 
International  Airport  ("Airport").  DLC 
was  the  supplier  of  electric  energy  to  the 
Airport  at  that  time.  The  applicants  state 
that  DLC.  a  utility  subject  to  the 
jurisdiction  of  the  Pennsylvania  Public 
Utility  Commission,  was  not  in  a 
position  to  submit  a  competitive  bid; 
however,  it  was  im{>ortant  to  participate 
in  the  bidding  to  avoid  the  loss  of  a 
significant  DLC  customer  when  the 


Airport  ceased  operation.  Consequently, 
ADC  then  a  wholly-owned  subsidiary  of 
DLC.  submitted  a  bid  to  the  County  and 
was  awarded  the  contract  out  of  a  field 
of  12  bidders.  As  a  resuU.  ADC  became 
a  public  utility  company  within  the 
meaning  of  the  Act. 

On  July  7, 1989.  DLC  became  a 
wholly-owrned  subsidiary  of  QE  by 
virtue  of  a  merger  transaction.  ADC  was 
still  a  wholly-owned  subsidiary  of  DLC 
An  Energy  Services  Agreement 
("Agreement")  dated  May  31, 1989 
between  the  County  and  ADC  was 
entered  into  on  July  27, 1989.  In 
December  1989,  DLC  distributed  all  of 
the  stock  of  ADC  to  DQE  as  a  dividend 
and  later  in  December  1989.  DQE 
contributed  the  ADC  stock  to  the  capital 
ofDE. 

The  Agreement  requires  ADC  to 
supply  all  of  the  electrical  and  thermal 
requirements  of  the  Midfield  Terminal 
Complex,  including  electricity,  hot 
water  and  chilled  water.  ADC  purchases 
electricity  at  tariff  rates  from  DLC  and 
sells  a  portion  to  the  County  at  the  unit 
costs  specified  in  the  Agreement.  The 
County  also  is  required  to  pay  to  ADC 
an  annual  fixed  charge  related  to  ADC's 
investment  in  the  facilities.  The  County 
is  the  sole  customer  for  the  energy 
services  provided  by  ADC 

OLS  Acquisition  Corp..  et  al.  (70-8311) 

OLS  Acquisition  Corporation 
("Acquisition  Corp.")  and  OLS  Energy- 
Berkeley  ("Berkeley"),  One  Upper  Pond 
Road,  Parsippany.  New  Jersey  07054, 
both  indirect  nonutility  subsidiaries  of 
Energy  Initiatives,'Inc  ("ED"),  an 
indirect  subsidiary  of  General  Public 
Utihties  Corporation,  a  registered 
holding  company,  have  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7,  9(a).  10,  12(a),  and  12(b) 
of  the  Act  and  Rule  45  thereunder. 

By  order  dated  August  1. 1989  (HCAR 
No.  24931),  the  Commission  authorized 
OLS  Power  Limited  Partnership,  a 
Delaware  limited  partnership  and  an 
indirect  subsidiary  of  ED,  to,  among 
other  things,  acquire  indirectly  through 
Acquisition  Corp.  all  of  the  outstanding 
common  stock  of  OLSEnergy-Chino,  a 
California  corporation  ("Chino").  OLS 
Energy-Camarillo,  a  California 
corporation  ("Camarillo").  and 
Berkeley. 

Berkeley,  Chino  and  Camarillo  are 
each  lessees,  pursuant  to  leases 
("Leases")  with  General  Electric  Capital 
Corporation  or  a  wholly  owned 
subsidiary  (collectively,  "GECC")  of 
operating  cogeneration  facifities 
("Facilities")  located  in  CaUfomia, 
which  are  all  qualifying  facilities  imder 
the  Public  Utility  Regulatory  Policies 
Act  of  1978.  The  Leases  expire,  in  the 
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cases  of  Quno  and  Camarillo.  on 
December  31.  2007,  and  in  the  case  of 
Berkeley,  on  August  7.  2007.  but  may  be 
rerewed,  subject  to  certain  conditions, 
foi  up  to  10  years  at  the  lessee's  option. 
R  nt  payable  during  such  renewal  term 
vfi.  uld  be  the  then  fair  market  rent  for 
the  respective  Facility,  or,  for  an  initial 
three  year  renewal  term,  an  amount 
which  has  been  agreed  upon  if  the 
renewal  option  which  provides  for 
payment  of  rent  in  such  agreed  upon 
amount  is  elected  by  the  lessee. 

At  the  time  of  the  acquisition, 
Berkeley.  Chino  and  Camarillo  each 
were  peuties  to  revolving  credit 
agreements  ("Credit  Agreement(s)") 
with  FECC  that  provided  for  the  short- 
lenn  working  capital  requirements  of 
their  respective  Facilities.  Berkeley. 
Chino  and  Camarillo  have  issued 
secured  promissory  notes  to  GECC 
evidencing  these  borrowings. 

After  the  acquisition,  eaai  company 
was  unable  to  generate  sufficient 
revenue  from  sales  of  steam  and 
electricity  to  pay  its  operating  expenses 
and  rent  under  its  Lease  on  a  current 
basis.  In  order  to  remedy  the  problem, 
the  OLS  Companies  ultimately  reached 
agreement  with  GECC  and  their  host 
institutions  to  restructure  their  Leases 
and  the  energy  services  agreements 
under  which  they  sell  electricity  and 
steam  to  their  host  institutions  ("Energy 
Services  Agreements"). 

On  August  30.  1991,  Chino  and 
Camarillo  entered  into  agreements  with 
GECC  and  their  respective  host 
institutions  which,  among  other  things, 
reduced  the  rent  payable  to  GECC  under 
their  respective  Leases,  increased  the 
amount  each  could  borrow  and  reduced 
the  rate  of  interest  payable  under  their 
respective  Credit  Agreements  and 
reduced  certain  rebates  payable  to  their 
host  institutions  under  their  respective 
Energy  Service  Agreements.  The 
amendments  to  Chino's  and  Camarillo's 
Credit  Agreements  were  authorized  by 
orders  of  the  Commission  dated 
February  9. 1990  and  December  26, 
1990  (HCAR  Nos.  25038  and  25230). 

Pursuant  to  authorization  granted  in 
five  previous  orders  of  the  Commission 
issued  from  1990  through  1992. 
Berkeley  has  previously  amended  its 
Credit  Agreement  to.  among  other 
things,  increase  the  aggregate  amount  of 
the  borrowings  which  may  be 
outstanding  at  any  time  from  $1  million 
to  $1.25  million,  extend  the  time  period 
for  borrowings  to  December  31. 1994. 
and  reduce  the  rate  of  interest  from  5% 
over  the  prime  rate,  as  defined,  to  3% 
over  the  prime  rate. 

Pursuant  to  negotiations  with  GECC 
and  the  University  of  California  at 
Berkeley  ("University"),  where  the 


B^  xkeley  Facility  is  located.  Berkeley 

n<  w  proposes  to  restructure 

("  Restructure")  the  Lease  with  GECC  as 

w  ill  as  the  Energy  Services  Agreement 

w  th  the  University  and  related 

a(  reements.  Berkeley  also  proposes  to 

fii  rther  amend  the  Qwiit  Agreement 

rhe  Restructure  contemplates,  among 
ot  ler  things,  that  (i)  rent  payable  to 
G  ICC  under  Berkeley's  Lease  will  be 
re  iuced,  effective  December  31, 1993. 
b]  approximately  $780,000  per  year  and 
w  11  be  payable  quarterly  in  amounts 
w  lich  track  expected  revenue,  rather 
th  m  semi-annually  in  equal  payments, 
ar  d  (ii)  rebates  payable  to  the  University 
ui  der  the  Energy  Services  Agreement 
w  11  be  reduced  or  deferred  to  increase 
th }  cash  retained  by  Bericeley  to  pay 
o\  crating  expenses. 

As  part  of  the  Restructure,  Berkeley 
pi  Qposes  to  borrow,  subject  to  the 
sa  isfaction  of  certain  conditions 
pi  ecedent.  up  to  an  aggregate  amount 
oi  tstanding  of  $1  million  under  a  loan 
fa  ;ility  ("Overhaul  Loan  Facility")  a$ 
p«  rt  of  the  Berkeley  Credit  Agreement 
w  th  GECC  The  Overhaul  Loan  Facility 
w  >uld  be  used  to  fund  the  cost  of  major 
re  )airs.  nonroutine  maintenance 
ac  ivities  and  overhauls  of  its  Facility; 
pi  Dvided  that  the  initial  advance  imder 
th  3  Overhaul  Loan  Facility  may  be  used 
to  pay  amounts  due  fuel  suppliers  and 
th  i  operator  of  the  Facility,  costs 
in  :urred  to  consummate  the 
Ri  structure,  prepayments  of  working 
ca  lital  advances  and  rent  under  Lease. 

Sorrowings  under  the  Overhaul  Loan 
Fi  cility  may  be  made  from  time  to  time 
ui  til  August  7.  2007.  and  would  bear 
in  erest  at  a  rate  per  annum  of  3%  in 
e>  cess  of  the  rate  of  interest  per  aimum 
p\  blicly  announced  by  Morgan 
Gi  laranty  Trust  Company  as  its 
cc  nmercial  reference  rate,  or  certain 
sxj  }stantial!y  equivalent  rates  of  interest 
p<  r  annum  if  Morgan  Guaranty  Trust 
Q  mpany  ceases  to  announce  such  a 
ra  e  of  interest.  Borrowings  would  be 
repayable  on  a  fixed  amortization 
sc  ledule  over  the  lesser  of  three  years 
or  the  remaining  term  of  Berkeley's 
re  rtructured  Lease  (August  7,  2007). 

rhe  obligation  of  GECC  to  make  each 
lo  in  under  the  Overhaul  Loan  Facility 
wi  tuld  be  subject,  among  other 
CO  [iditions,  to  the  delivery  of  certain 
d(  cumentation,  the  absence  of  a 
m  iterial  adverse  change  in  the  financial 
CO  edition  of  Berkeley,  the  showing  by 
Bf  rkeley  in  form  and  substance 
sa  isfactory  to  GECC  that  Berkeley  will 
ha  ^e  sufficient  cash  to  repay  the  loan 
an  d  the  absence  of  a  default  under. 
an  long  other  agreements,  the  amended 
Le  ase  and  the  amended  Credit 
A|  reement. 


Berkeley  also  proposes  to  make  th«* 
following  amendments  to  the  Credit 
Agreement:  (1)  Provide  for  the  Overhaul 
Loan  Facility  with  GECC  and  borrow 
thereunder  from  time  to  time  prior  to 
August  7.  2007  in  amounts  of  up  to  $1 
million  at  any  time  outstanding  and 
issue  to  GECC  its  promissory  note 
evidencing  such  borrowings;  (2)  change 
the  aggregate  amount  of  the  borrowings 
which  may  be  outstanding  at  any  time 
thereunder  to  the  lesser  of  $1.25  million 
or  $1.5  million  less  the  aggregate  face 
amount  of  outstanding  letters  of  credit 
issued  under  the  Credit  Agreement;  (3) 
extend  until  August  7,  2007,  which  is 
the  end  of  the  term  of  Berkeley's 
restructured  lease,  for  borrowings  to  be 
made  and  letters  of  credit  to  be 
outstanding  under  the  Credit 
Agreement;  (4)  provide  that  borrowings 
under  the  Credit  Agreement  may  be 
made  only  upon  the  satisfaction  of 
certain  conditions  precedent,  such  as 
certain  documentation  and  the  absence 
of  a  default  under,  among  other 
agreements,  the  amended  lease  and  the 
amended  Credit  Agreement;  and  (5) 
provide  for  an  origination  fee  of  $2,500 
for  the  issuance  of  letters  of  credit  in 
replacement  of  those  presently 
outstanding  under  the  Credit 
Agreement,  plus  an  annual  fee  of  1% 
per  annum  of  the  face  amount  of  any 
such  replacement  letter  of  credit. 

Acquisition  Corp.  also  proposes  to 
enter  into  a  pledge  agreement  with  U.S. 
Trust  Company  of  New  York,  the  owner 
trustee  and  lessor  or  Berkeley's  facility 
under  its  lease,  pledging  Berkeley's 
stock  as  security  for  Berkeley's 
obligations  under  its  amended  Credit 
Agreement  and  in  connection  with  the 
Restructure.  Outstanding  borrowings 
under  the  amended  Credit  Agreement 
would  be  required  to  be  repaid  in  full 
annually  and  the  amended  Credit 
Agreement  would  contain  certain  other 
mandatory  and  optional  prepayment 
provisions. 

Monongahela  Power  Company,  et  al. 
(70-6349) 

Monongahela  Power  Company 
( "Monongahela").  1310  Fairmont 
Avenue,  Fairmont,  West  Virginia  26554. 
The  Potomac  Edison  Company 
("Potomac  Edision").  10435  Downsville 
Pike,  Hagerstown.  Maryland  21740- 
1766.  and  West  Perm  Power  Company 
(•'West  Penn"),  800  Cabin  Hill  Drive. 
Greensburg,  Pennsylvania  15601 
(collectively,  "Applicants"),  each  an 
electric  utility  subsidiary  of  Allegheny 
Power  System.  Inc..  a  registered  holding 
company,  have  filed  an  application- 
declaration  under  sections  9(a).  10  and 
12(c)  of  the  Act. 
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Applicants  propose,  through 
December  31. 1996,  to  redeem  all  of  the 
shares  of  certain  series  of  their  preferred 


stock,  wliich  are  eligible  for  optional 
redemption  at  specified  premiums  over 
their  respective  par  values,  as  follows: 


Company 


Monongahela  .... 
Monongaheta  .... 
Monongahela  .... 
Mooonga'iete  .... 
PotofTiac  Edison 
Potomac  Edison 

West  Reno  

West  Penn  

West  Penn  

West  Penn  


Series 


Dividend 
rate 


$8.60 
7.92 
7.92 
8.60 
8.32 
8.00 
8.08 
7.60 
7.64 
8.20 


No.  of 
shares 


50,000 
50,000 
100.000 
150,000 
50.000 
100.000 
100,000 
100.000 
100.000 
200,000 


Par  value 


$100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Current  of>- 
tional  re- 
demption 
price 


$104^ 
103.52 
103.52 
103.33 
103.54 
103.26 
10327 
10323 
103.16 
103  JO 


Date  price  applica- 
ble 


After  5/1/86. 
After  4/1/87. 
After  1 1/1/88. 
After  12/1/91. 
After  5/1/98. 
After  5/1/87. 
After  7/1/87. 
After  6/1/87. 
After  11/1/88. 
AftBf  12/1/91. 


Applicants  propose  to  effect  such 
redemptions  by  issuing  new  preferred 
stock  with  a  lower  dividend  rate. 

Applicants  will  not  enter  into  the 
proposed  refunding  transactions  unless, 
in  each  instance,  the  estimated  present 
value  savings  derived  from  the  net 
difference  between  interest  payments  on 
the  new  issue  of  comparable  securities 
and  on  the  securities  to  be  refunded  is. 
on  an  after  tax  basis,  greater  than  the 
present  value  of  all  redemption  and 
issuing  costs,  assuming  an  appropriate 
discount  rate.  The  discount  rate  used 
shall  be  the  estimated  after  tax  interest 
rate  on  the  securities  to  be  issued. 

For  the  Cornmission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  R  McFariand. 
Deputy  Secretary. 

(FR  Doc.  94-»424  Filed  2-25-94;  8:45  am] 
BIUMO  CODE  8010-ft1-M 

[Rai.  No.  IC-20085;  811-6960] 

Smith  Barney  Shearson  1990s  Fund; 
Application  for  Deregistration 

February  18, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Smith  Barney  Shearson 
1990s  Fund. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company.  . 
PIUNQ  DATES:  The  application  on  Form 
N-8F  was  filed  on  January  14, 1994. 
HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  15. 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  th»reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  S^retary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  Two  World  Trade  Center. 
New  York.  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Key  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  C.  David  Messman.  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPI^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rq>resentations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  November  21. 1989,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 

a  registration  statement  pursuant  to  the 
Securities  Act  of  1933.  'Hie  registration 
statement  became  effective  on  January 
11. 1990.  and  applicant  commenced  its 
initial  public  onering  shortly  thereafter. 

2.  On  June  11. 1993.  applicant's  board 
of  directors  approved  a  plan  of 
reoi^ganization  whereby  applicant 
agreed  to  transfer  substantially  all  of  its 
assets  to  Smith  Barney  Shearson 
Aggressive  Growth  Fimd  Inc.  (the 


"Acquiring  Fund"),  in  exchange  for 
shares  of  beneficial  interest  of  the 
Acquiring  Fund  and  the  e^wumption  by 
the  Acquiring  Fund  of  certain  liabilitief 
of  applicant.  In  accordance  with  rule 
17a-8  of  the  Act,  applicant's  directors 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result.' 

3.  In  approving  the  reorganization,  the 
directors  considered  various  factors, 
including,  (a)  the  generally  similar 
investment  objectives  and  policies  of 
applicant  and  the  Acquiring  Fund,  (b) 
the  fact  that  the  funds  have  the  same 
investment  adviser,  administrator, 
custodian,  and  transfer  agent,  (c)  the 
significant  savings  in  expenses  for 
application's  shareholders,  and  (d)  tlie 
fact  that  the  larger  asset  base  of  the 
combined  funds  should  result  in  further 
reduction  of  expenses. 

4.  Proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  distributed  to 
applicant's  shareholders  of  record  on  or 
about  August  18, 1993.  Preliminary  and 
definitive  copies  of  the  proxy  materials 
were  filed  with  the  SEC.  Applicant's 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  October  12, 1993. 

5.  As  of  October  15,  1993  (the 
"Closing  Date"),  applicant  had 
2.634.771  and  48.102  shares  of  Class  A 
and  Class  B,  respectively,  outstanding. 


■  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser. 
Although  purchases  and  sales  between  afTllialed 
persons  generally  are  prohibited  by  section  17(a)  c4 
the  Act  rule  i7a-6  provides  an  exemption  fcw 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  Investment 
adviser,  common  directors,  and/or  common 
officers. 
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having  a  net  asset  value  of  $26,604,523 
and  $482,443,  respectively,  and  a  per 
share  net  asset  value  of  $10.10  and 
$10.03,  respectively.  On  the  Closing 
Date,  the  reorganization  was 
consummated.  Applicant  transferred  all, 
or  substantially  all,  of  its  assets  and 
certain  stated  liabilities  to  the  Acquiring 
Fund.  In  exchange,  the  shareholders  of 
applicant  received  shares  of  the 
Acquiring  Fund  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  investment  in 
applicant.  Holders  of  Class  A  shares  of 
applicant  received  Class  A  shares  of  the 
Acquiring  Fund,  and  holders  of  Class  B 
shares  of  applicant  received  Class  B 
shares  of  the  Acquiring  Fund. 

6.  On  the  Closing  Date,  applicant  paid 
a  capital  gain  distribution  of  $0.5240  per 
share  which,  together  with  all  previous 
such  dividends,  had  the  effect  of 
distributing  to  its  shareholders  all  of  its 
respective  investment  company  taxable 
income  for  the  taxable  year  ending  on  or 
prior  to  the  Closing  Date  (computed 
without  regard  to  any  deduction  for 
dividends  paid)  and  all  of  its  respective 
net  capital  gain  realized  in  the  taxable 
year  ending  on  or  prior  to  the  Closing 
Date  (after  reduction  foriany  capital  loss 
carry  forward). 

7.  The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  administrative 
expenses  totalling  approximately 
$20,000.  These  expenses  were  borne  by 
applicant. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Shagement,  under  delegated  authority. 
garet  H.  McFarland, 
Depiity  Secretary. 

[FJCjDoc.  94-4423  Filed  2-25-94;  8:45  am] 
i  COM  WIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commercial  Space 
Transportation 

Availability  of  Public  Docket  49416 

On  February  10, 1993,  the  Department 
of  Transportation's  (DOT)  Office  of 
Commercial  Space  Transportation 
(OCST)  conducted  a  public  meeting  for 
the  purpose  of  gathering  information 
relating  to  the  low  earth  orbit  (LEO) 
space  marliet.  Notice  of  the  meeting  was 


published  in  the  Federal  Register  on 

Febn  iry  3, 1994  59  FR  (5219). 
Written  submissions  provided  to 
at  the  meeting  or  in  response  to 
ice  are  available  for  public 
under  Docket  No.  49416,  in 
4107.  DOT  Documentary  Services 
Divis  on,  U.S.  Department  of 
Tran^ortation,  400  Seventh  Street, 
Vashington,  DC.  Submissions 
desig  tated  as  proprietary  or  confidential 
available  to  the  public. 


OCSl 
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Divis 
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are 
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For 


idditional  information  or  questions, 
pleas^contact  Linda  Strine  at  202/366-5770. 

l:February  17, 1994. 
.  Weaver, 
DirecA)r.  Office  of  Commercial  Space 
Trans  wrtatian. 
[FR  D  <:.  94-4429  Filed  2-25-94;  8:45  ami 
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Privaky  Act  of  1974;  DOT/CQ  623 
Miltta  ry  Pay  and  Personnel  System 

Th    Department  of  Transportation,  on 
behal  of  the  United  States  Coast  Guard, 
herev  ith  publishes  a  proposal  to  amend 
the  s;  stem  of^ords  DOT/CG  623 
Milit  iry  Pay  and  Personnel  System  to 
add  m  additional  routine  use. 

person  or  agency  may  submit 
written  comments  on  the  proposed 
altert  d  system  to  Commandant  (G-PD- 
ATTN:  Mr.  David  M.  Swatloski.  U.S. 
Guard  Headquarters,  2100  Second 
,  SW.,  Washington,  DC  20593- 
room  4611.  Comments  to  be 
considered  must  be  received  by  March 


1  194. 

I10( 


comments  are  received,  the 
proposed  change  will  become  elective 
on  th  3  above  mentioned  date.  If 
comr  lents  are  received,  the  comments 
le  considered  and  where  adopted, 
d  xnmient  will  be  republished  with 


c  lange. 

Issv  ed  in  Washington,  DC,  February  18, 
1994. 

Paul^R.  Ewen, 
Chief  Information  Fequirements  Division. 

DOT/i  X5-623 

SYSTG  *  NAME: 

Mi  itary  Pay  and  Personnel  System. 

SYSre  *  LOCATION: 

De  )artment  of  Transportation  (DOT), 

a.  J.S.  Coast  Guard  (CG).  Department 
of  Tr  msportation  Computer  Center,  400 
7th  S  treet,  SW.,  Washington.  DC  20590- 
0001 

b.  J.S.  Coast  Guard  Pay  and 
Pers<  nnel  Center,  444  SE  Quincy  Street. 
Top*  ta.  KS  66683-3591. 

c.  J.S.  Coast  Guard,  2100  2nd  Street, 
SW..  Washington.  DC  20593-0001. 


d.  Decentralized  data  segments  are 
located  at  the  unit  maintaining  the 
individual's  pay  and  personnel  record 
and  permanent  duty  unit. 

categories  of  inoiviouals  covered  by  the 
system: 

a.  All  Coast  Guard  military  personnel, 
active  duty  and  reserve. 

b.  Retired  reserve  Coast  Guard 
military  persoimel  waiting  for  pay  at  age 
60. 

c.  Active  duty  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
officers. 

d.  Personnel  separated  from  service  in 
all  the  preceding  categories. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  categories  of  records  are  electronic 
and/or  paper,  and  may  include 
identifying  information,  such  as 
name(s),  date  of  birth,  home  residence, 
mailing  address,  social  security  number, 
payroll  information,  and  home 
telephone  number.  Records  reflect: 

a.  Work  experience,  educational  level 
achieved,  and  specialized  education  or 
training  obtaineid  in  and  outside  of 
military  service. 

b.  Military  duty  assigrmients,  ranks 
held,  pay  and  allowances,  personnel 
actions  such  as  promotions,  demotions, 
or  separations. 

c.  Enrollment  or  declination  of 
enrollment  in  insurance  programs. 

d.  Performance  evaluation. 

e.  The  individual's  desires  for  future 
assignments,  training  requested,  and 
notations  by  assignment  officers. 

f.  Information  for  determinations  of 
waivers  and  remissions  of  indebtedness 
to  the  U.S.  Government. 

g.  Information  for  the  purpose  of 
validating  legal  requirements  for 
garnishment  of  wages. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTBM: 

Title  37  U.S.C  as  implemented  in 
GAO  Manual  for  Guidance  of  Federal 
Agencies.  Title  2  GAO,  Title  6  GAO  and 
Title  14  U.S.C  92(i). 

ROUTINE  USE  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  the  Department  of  Treasury  for 
the  purpose  of  disbursement  of  salary. 
U.S.  Savings  Bonds,  allotments,  or 
travel  claim  payments. 

b.  To  government  agencies  to  disclose 
earnings  and  tax  information. 

c  To  the  Department  of  Defense  and 
Veterans  Administration  for 
determinations  of  benefit  eligibibty  for 
military  members  and  their  dependents. 

d.  To  contractors  to  manage  payment 
and  collection  of  benefit  claims. 

e.  To  the  Department  of  Defense  for 
manpower  and  readiness  plaiming. 


f.  To  the  Comptroller  General  for  the 
purpose  of  processing  waivers  and 
remissions. 

g.  To  contractors  for  the  purpose  of 
system  enhancement,  maintenaince.  and 
operations. 

h.  To  federal,  state,  and  local  agencies 
for  determination  of  eligibility  for 
benefits  connected  with  the  Federal 
Housing  Administration  programs. 

i.  To  provide  an  official  of  another 
federal  agency  information  needed  in 
the  performance  of  official  duties  to 
reconcile  or  reconstruct  data  files  in 
support  of  functions  for  which  the 
records  were  collected  and  maintained. 

j.  To  an  individual's  spouse,  or  person 
responsible  for  the  care  of  the 
individual  concerned  when  the 
individual  to  whom  the  record  pertains 
is  mentally  incompetent,  critically  ill  or 
under  other  legal  disability  for  the 
purpose  of  assuring  the  individual  is 
receiving  benefits  or  comf>ensation  they 
are  entitled  to  receive. 

k.  To  a  requesting  government  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  illness,  been  exposed  to,« 
or  suffered  from  a  health  hazard  while 
a  member  of  government  service. 

1.  To  businesses  for  the  purpose  of 
electronic  fund  transfers  or  allotted  pay 
transactions  authorized  by  the 
individual  concerned. 

m.  To  credit  agencies  and  financial 
institutions  for  the  purpose  of 
processing  credit  arrangements 
authorized  by  the  individual  concerned. 

n.  To  other  government  agencies  for 
the  purpose  of  earnings  garnishment. 

o.  To  prepare  the  Officer  Register  and 
Reserve  Officer  Register  which  is 
provided  to  all  Coast  Guard  officers  and 
the  Department  of  Defense. 

p.  To  other  federal  agencies  and 
collection  agencies  for  the  collection  of 
indebtedness  and  outstanding  travel 
advances  to  the  federal  government. 

q.  The  home  mailing  addresses  and 
telephone  numbers  of  members  and 
their  dependent/s  to  duly  appointed 
Family  Ombudsman  and  personnel 
within  the  Coast  Guard  for  the  purpose 
of  providing  entitlement  information  to 
members  or  their  dependents. 

See  Prefatory  Statement  of  General 
Routine  Uses,  3  and  5  do  not  apply. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVMQ,  ACCESSVIQ,  RETAINING,  AND 
DiSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  storage  is  on  computer  disks, 
magnetic  tape  microfilm,  and  paper 
forms  in  file  folders. 


retrevabuty: 

Retrieval  from  the  system  is  by  name 
or  social  security  number  and  can  be 
accessed  by  employees  in  pay  and 
personnel  offices  and  other  pmy  and 
personnel  employees  located  elsewhere 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties. 

SAFEGUARDS: 

Computers  provide  privacy  and 
access  limitations  by  requiring  a  user 
name  and  password  match.  Access  to 
decentralized  segments  are  similarly 
controlled.  Only  those  personnel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords.  The 
magnetic  tape  backups  have  limited 
access  in  that  users  must  justify  the 
need  and  obtain  tape  numbers  and 
volume  identifiers  from  a  central  source 
before  they  are  provided  data  tapes. 
Paper  record  and  microfilm  records  are 
in  limited  access  areas  in  locking 
storage  cabinets. 

RETENTION  AND  DISPOSAL: 

Leave  and  Earnings  Statements,  and 
pay  records  are  microfilmed  and 
retained  on  site  four  years,  then 
archived  at  the  Federal  Record  Center, 
and  destroyed  when  50  years  old.  The 
official  copy  of  the  personnel  record  is 
maintained  in  the  Official  Officer 
Service  Records.  DOT/CG  626  for  active 
duty  officers,  the  Enlisted  Personnel 
Record  System,  DOT/CG  629  for  active 
duty  enlisted  personnel  or  the  Official 
Coast  Guard  Reserve  Service  Record, 
OST/CG  576  for  inactive  duty  reservists. 
Duplicate  magnetic  copies  of  the  pay 
and  personnel  record  are  retained  at  an 
off  site  facility  for  a  useful  life  of  seven 
years.  Paper  records  for  waivers  and 
remissions  are  retained  on  site  six  years 
three  months  after  the  determination 
and  then  destroyed.  Paper  records  to 
determine  legal  sufficiency  for 
garnishment  are  retained  on  site  six 
years  three  montlis  after  the  member 
separates  from  the  service  or  the 
garnishment  is  terminated  and  then 
destroyed. 

SYSTEM  MANAGERS  AND  ADDRESS: 

a.  All  information  on  Coast  Guard 
members  other  than  b.,  c,  and  d.  below: 

(1)  For  active  duty  members  of  the 
Coast  Guard:  Chief,  Office  of  Persormel, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.,  Washington,  E)C  20593- 
0001. 

(2)  For  Coast  Guard  inactive  duty 
reserve  members  and  retired  Coast 
Guard  reservists  awaiting  pay  at  age  60: 
Chief,  Office  of  Readiness  and  Reserve, 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters,  2100  2nd 


Street,  SW..  Washington,  DC  20593- 
0001. 

b.  For  Coast  Guard  Waivers  and 
Remissions:  Chief,  Personnel  Services 
Division  (G-PMP),  Office  of  Personnel. 
U.S.  Coast  Guard  Headquarters.  2100 
2nd  Street.  SW..  Washington,  DC 
20590-0001. 

c.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer 
(LGL).  U.S.  Coast  Guard  Pay  and 
Personnel  Center,  444  SE.  Quincy 
Street.  Topeka,  KS  66683-3591. 

d.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual's  pay  and  personnel 
record,  or  Chief.  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters. 

e.  For  NOAA  members:  National 
Oceanic  and  Atmospheric 
Administration,  Commissioned 
Personnel  Division,  11400  Rockville 
Pike.  Rockville,  MD  20852. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  directed  to: 

a.  For  all  information  on  Coast  Guard 
memtwrs  other  than  b.,  c.  and  d.  Below: 
Department  of  Transportation,  U.S. 
Coast  Guard  Headquarters  (G-TPS). 
2100  2nd  Street,  SW.,  Washington,  DC 
20593-0001. 

b.  For  records  used  to  determine  legal 
sufficiency  for  garnishment  of  wages 
and  pay  records:  Commanding  Officer. 
U.S.  Coast  Guard  Pay  and  Personnel 
Center,  444  SE.  Quincy  Street,  Topeka, 
KS  66683-3591. 

c.  For  data  added  to  the  decentralized 
data  segment  the  commanding  officer, 
officer-in-charge  of  the  unit  handling 
the  individual's  pay  and  personnel 
record,  or  Chief,  Administrative 
Services  Division  for  individuals  whose 
records  are  handled  by  Coast  Guard 
Headquarters.  Addresses  for  the  units 
handling  the  individual's  pay  and 
personnel  record  are  available  from  the 
individual's  commanding  officer. 

d.  For  all  information  on  NOAA 
members:  National  Oceanic  and 
Atmospheric  Administration, 
Commissioned  Personnel  Division. 
11400  Rockville  Pike,  Rockville,  MD 
20852. 

RECORD  ACCESS  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  you  desire.  Requests 
must  include  the  full  name  and  social 
security  number  of  the  individual 
c:oncemed.  Prior  written  notification  of 
personal  visits  is  required  to  ensure  that 
the  records  will  be  available  at  the  time 


of  visit.  Photographic  proof  of  identity 
will  be  required  prior  to  release  of 
records.  A  mililary  identiHcation  card, 
driver's  license  or  similar  docxunent 
will  be  considered  suitable 
identification. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  addressee  under 
notification  procedures  and  specify  the 
exact  information  or  items  you  are 
contesting  and  provide  any 
documentation  that  justifies  your  claim. 
Correspondence  contesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
concerned. 

RECORD  SOURCE  CATE0O<;iES: 

a.  The  individual's  record  from  the 
following  systems  of  records: 

(1)  OHicial  Officer  Service  Records, 
DOT/CG  626, 

(2)  Enlisted  Personnel  Record  System, 
DOT/CG  629. 

(3)  Official  Coast  Guard  Reserve 
Service  Record,  DOT/CG  676. 

b.  Information  is  obtained  from  the 
individual.  Coast  Guard  personnel 
officials.  National  Oceanic  and 
Atmospheric  Administration  personnel 
officials,  and  the  Depmrtment  of  Defense. 

(FR  Doc.  94-4430  Filed  2-25-94:  8:45  am] 
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Federal  Aviation  Administration 

Acceptance  Noise  Exposure  Maps  for 
Saipan  Intemationai  Airport,  Saipan, 
MP 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Commonwealth 
Ports  Authority  for  Saipan  Intemationai 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  February  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Da\nd  J.  Welhouse,  Airport  Engineer/ 
Planner,  HNL-621,  Federal  Aviation 
Administration,  Honolulu  Airports 
District  Office.  P.O.  Box  50244, 
Honolulu,  Hawaii  96850-0001. 
Telephone  (808)  541-1243. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 


for  S  aipan  Intemationai  Airport  are  in 
com  >liance  with  applicable 
requ  rements  of  part  150  effective 
Febi  lary  14, 1994. 

Ui  der  section  103  of  the  Aviation 
Safe  y  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
operator  may  submit  to  the  FAA 
exposure  maps  which  meet 
applicable  regulations  and  which  depict 
non(  ompatible  land  uses  as  of  the  date 
of  su  imission  of  such  maps,  a 
desc  iption  of  projected  aircraft 
opei  itions,  and  the  ways  in  which  such 
opei  Itions  will  affect  such  maps.  The 
Act  I  equires  such  maps  to  be  developed 
in  c(  nsuitation  with  interested  and 
affec  ted  parties  in  the  local  community, 
gove  mment  agencies,  and  persons  using 
the  { irport. 

A]  1  airport  operator  who  has 
subr  litted  noise  exposure  maps  that  are 
foun  d  by  FAA  to  be  in  compliance  with 
the  I  squirements  of  Federal  Ayiation 
Regijlations  (FAR)  part  150, 

ulgated  pursuant  to  title  I  of  the 
may  submit  a  noise  compatibility 
prog  "am  for  FAA  approval  which  sets 
forti  the  measures  the  operator  has 
take  I  or  proposes  for  the  reduction  of 
exisi  ing  noncompatible  uses  and  for  the 
prev  sntion  of  the  introduction  of 
additional  noncompatible  uses. 

FAA  has  completed  its  review  of 
I  oise  exposure  maps  and  related 
iptions  submitted  by  the 
Coninonwealth  Ports  Authority.  The 
c  maps  under  consideration  are 
4-1  and  6-2  in  the  submission. 
"AA  has  determined  that  these 
for  Saipan  Intemationai  Airport 
compliance  with  applicable 
reqiirements.  This  determination  is 
effective  on  Febmary  14, 1994.  FAA's 
on  an  airport  operator's 
exposure  maps  is  limited  to  a 
ng  that  the  maps  were  developed  in 
with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
cons  titute  approval  of  the  applicant's 
data  information  or  plans,  or  a 
com  nitment  to  approve  a  noise 
com  latibility  program  or  to  fund  the 
ementation  of  that  program, 
luestions  arise  concerning  the 
relationship  of  specific 
properties  to  noise  exposure  contours 
depi  :ted  on  a  noise  exposure  map 
subi  litted  under  section  103  of  the  Act, 
it  sh  >uld  be  noted  that  the  FAA  is  not 
invc  ved  in  any  way  in  determining  the 
rela1  ive  locations  of  specific  properties 
witli  regard  to  the  depicted  noise 
cont  jurs,  or  in  interpreting  the  noise 
exp<  sure  maps  to  resolve  questions 
con<  eming.  for  example,  which 
prop  erties  should  be  covered  by  the 
pro\  isions  of  section  107  of  the  Act. 
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These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  maps  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  FAA  has  relied  on  the 
certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.,  room  617, 
Washington,  DC  20591 

Federal  Aviation  Administration.  Western- 
Pacific  Region,  Airports  Division,  room 
3E24. 15000  Aviation  Boulevard, 
Hawthorne,  California  90261 

Federal  Aviation  Administration,  Honolulu 
Airpmrts  District  Office.  300  Ala  Moana 
Boulevard,  room  7116.  Honolulu.  Hawaii 
96813 

Commonwealth  Ports  Authority.  Saipan 
Intemationai  Airport.  Saipan.  MP  96950 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne.  California,  on 
February  14, 1994. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  94-4462  Filed  2-25-94;  8:45  ami 
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RICA,  Inc.,  RICA  Technical 
Management  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  March  18,  starting  at  9  a.m.  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue.  NW.,  suite  1020,  Washington, 
DC  20036. 

Order  of  Business 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approve  summary  of  January  14 
meeting;  (3)  Consider/Approve:  (a) 
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Revised  Terms  of  reference  and  work 
plan  for  Special  Committee  181. 
Navigation  Standards  (b)  Revised  Terms 
of  Reference  for  Special  Committee  179, 
Recommendations  for  the  Use  of 
Portable  GNSS  Receivers  (c)  Action  on 
a  request  for  a  new  Special  Committee 
to  develop  standards  for  form/fit/ 
function  of  airport  taxi-holding  position 
lights.  (Request  made  by  Airline  Pilots 
Association,  Air  Transport  Association, 
Airports  Council  Intemationai  North 
America,  and  American  Association  of 
Airport  Executives);  (4)  Other  business; 
(5)  Date  and  place  of  Attendance  is  open 
to  the  interested  public  but  limited  to 
space  available.  With  the  approval  of 
the  Chairman,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat,  1140 
Connecticut  Avenue,  NW.,  suite  1020. 
Washington.  DC  20036;  (202)  833-9339. 
Any  member  of  the  public  may  present 
a  written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC.  on  February  22. 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

(FR  Doc.  94-4463  Filed  2-25-94:  8:45  am) 
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RTCA,  inc.,  Special  Committee  162, 
Aviation  Systems  Design  Guidelines 
for  Open  Systems  Interconnection; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
162  meeting  to  be  held  March  29-31, 
starti.ng  at  9:30  a.m.  The  meeting  will  be 
held  at  the  Stanford  Telecom  (STEL): 
Steve  VanTrees.  Phone:  (703)  438-8014. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  summary  of 
the  twentieth  meeting  held  May  12-13. 
1993.  RTCA  Paper  No.  276-93/SC162- 
166  (previously  distributed);  (3)  Reports 
of  Related  Activities  being  conducted  by 
other  organizations;  (5)  Review  and  plan 
the  activity  of  Working  Group  1 .  "ATN 
MASPS  &  Router  MOPS.";  (6)  Plan  the 
activity  of  Working  Group  2,  "Rewrite 
DO-205,  Part  1.";  (7)  Review  industry 
systems  management  activity;  (8)  Other 
business;  (9)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is' open  to  the  interested 
public  but  limited  to  space  available. 
VVith  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
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wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  /^y  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  February  15. 
1994. 

Note:  The  first  day.  March  29.  the  SC-162 
plenary  will  meet.  The  following  two  days. 
Match  30-317  will  be  a  working  session  to 
begin  drafting  the  Avionics  Router  MOPS. 
The  meeting  will  be  held  at  STEL  for  all  three 
days. 

Joyce  J.  GiUen, 

Designated  Officer. 

IFR  Doc.  94-4466  Filed  2-25-94;  8:45  am] 
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RTCA,  Inc.,  Special  Committee  135, 
Environn>ental  Conditions  and  Test 
Procedures  for  Alrt>ome  Equipment; 
Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  135 
meeting  to  be  held  March  10-11, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room. 
1140  Connecticut  Avenue.  NW..  suite 
1020,  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  summary  of  the  twenty- 
first  meeting  in  September  1993;  (3) 
Review  changes  proposed  for  Section 
21;  (4)  Review  changes  proposed  for 
Section  20  (SC135  HIRE  WG  and 
EUROCAE  WG33);  (5)  Review  changes 
proposed  for  Section  22  (AEAL  and 
EUROCAE  WG31);  (6)  Review  changes 
proposed  for  Section  8;  (7)  MOPS/TSO 
Process  and  DO-160;  (8)  Review 
changes  proposed  for  all  other  sections 
in  sequence;  (9)  EEHWG  review  status; 
(10)  Review  milestones  for  D-160/ED- 
14  revision  "D"  completion;  (11)  Other 
business;  (12)  Date  and  place  of  next 
meeting.  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  suite  1020.  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
pubic  may  present  a  written  statement 
to  the  committee  at  any  time. 


Issued  in  Washington,  DC,  on  February  IS 
1994. 

Joyce  J.  Gillen. 

Designated  Officer. 

(FR  Doc.  94-4467  Filed  2-24-94;  8:45  am| 
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Research,  Engineering  and 
Development  Advisory  Committee, 
Flight  Service  Technology 
Subcommittee;  Meeting;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Correction. 


SUMMARY:  On  page  59.  No.  31.  FR  7292 
in  the  issue  of  Tuesday,  February  15, 
1994.  make  the  following  correction: 
The  date  published  for  the  Research, 
Engineering  and  Development  Advisory 
Committee.  Flight  Service  Technology 
Subcommittee  meeting  was  Tuesday, 
March  8.  1994.  at  9:30  a.m.  This  should 
be  changed  to  read  Tuesday.  March  22, 
1994.  9:30  a.m. 

Dated:  February  22. 1994 
Martin  T.  Pozesky. 

Executive  Director.  Research.  Engineering  and 
Development  Advisory  Committee. 
(FR  Doc.  94-4464  Filed  2-25-94;  8:45  am] 
BIUJNQ  CODE  4»10-1»4I 

AirtK>me  Area  Navigation  Equipment 
Using  Multi-Sensor  Inputs 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  technical  standard  order 
(TSO)  pertaining  to  airborne  area 
navigation  equipment  using  multi- 
sensor  inputs.  The  proposed  TSO 
prescribes  the  minimum  performance 
standards  that  airborne  area  navigation 
equipment  using  multi-sensor  inputs 
must  meet  to  be  identified  with  the 
marking  "TSO-Cll5b." 

DATES:  Comments  must  be  received  on 
or  before  April  19. 1994. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch.  AIR-120.     - 
Aircraft  Engineering  Division  Aircraft 
Certification  Service — File  No.  TSO- 
Cll5b.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  room  335,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

SUPPt.EMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  must  identify  the  TSO  file 
number.  Comments  received  on  the 
proposed  technical  standard  order  may 
be  examined,  before  and  after  the 
comment  closing  date,  in  room  335, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  Technical  Standard  Order  (TSO) 
is  being  revised  to  incorporate  standards 
for  Global  Positioning  System  (GPS) 
technology  into  the  standards  for  multi- 
sensor  navigation  systems.  In  December 
1992,  TSO-C129  was  issued  to  provide 
minimum  operational  standards  for  GPS 
navigation  equipment.  This  TSO 
established  requirements  on  multi- 
sensor  equipment  that  uses  GPS  as  a 
navigation  source.  This  revision  to 
TSO-CllSa  incorporates  those  criteria 
in  the  multi-sensor  standard.  No  new 
criteria  have  been  established  by  these 
changes.  This  revision  incorporates  only 
previously  published  standards  into  this 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cll5b 
may  be  obtained  by  contacting  "For 
Further  Information  Contact."  Copies  of 
RTCA  Document  No.  DO-187. 
"Minimum  Operational  Performance 
Standards  for  Airborne  Area  Navigation 
Equipment  Using  Multi-Sensor  Inputs," 
may  be  purchased  from  RTCA,  Inc., 
1140  Connecticut  Avenue,  NW.,  suite 
1020.  Washington.  DC  20036. 

Issued  in  Washington,  DC.  on  February  22, 
1994. 

fohn  K.  McGrath, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 
|FR  Doc.  94-4465  Filed  2-25-94:  8:45  ami 
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Fede  "al  Railroad  Administration 

Petit  on  for  Waiver  of  Compliance; 
Burti  igton  Northern  Railroad  Company 
FRA  fValver  Petition  Docket  Number 
RST-93-3 


No 
Burli 
(BN) 
that 


ice  is  hereby  given  that  the 
gton  Northern  Railroad  Company 
las  submitted  a  petition  requesting 
( \e  use  of  "Bulldog"  Clamps  be 
appri  ved  for  an  additional  two  years. 
BN  h  id  previously  been  granted  a 
waiv  sr  of  the  requirements  of  portions 
ofth(  Track  Safety  Standards  (49  CFR 
part ;  13)  to  allow  the  carrier  to  apply 
Bulk  og  Clamps  to  certain  internal  rail 
defec  ts  in  lieu  of  conventional  rail  joint 
bars  in  certain  BN  line  segments.  See  55 
FR  51  266  and  56  FR 13515.  BN  is 
pres<  ritly  required  to  remove  the  clamp 
with  n  five  days  of  its  application  to  the 
rail,   f  the  internal  defect  has  not  been 
remo  ved  in  that  time,  bolted  joint  bars 
have  to  be  applied.  In  its  petition,  BN 
also :  equests  that  the  five  day  p>eriod  be 
incre  ised  to  twenty  days. 

FR  \  is  seeking  information  and 
comi  lents  from  all  interested  parties 
and )  re  invited  to  participate  in  this 
proc(  eding  through  written 
subn  issions.  FRA  does  not  anticipate 
sche(  uling  an  opportunity  for  oral 
coral  lent  because  the  facts  do  not 
appeir 
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to  warrant  it. 
written  communications 
concerning  this  petition  should  identify 
a  )propriate  docket  number  (e.g.. 
Petition  Docket  Number  RST- 
and  must  be  submitted  in 
:ate  to  the  Docket  Clerk,  Office  of 
Counsel,  FRA,  Nassif  Building, 
I  eventh  Street  SW.,  Washington, 
2()590.  Communications  received 
March  29, 1994  will  be 
considered  by  FRA  before  final  action  is 

All  written  commimications 
concfeming  these  proceedings  are 

1  jble  for  examination  during  regular 
I  ess  hours  (9  a.m.-5  p.m.)  in  room 
Nassif  Building,  400  Seventh 
SW.,  Washington,  DC  20590. 


Iss)  cd  in  Washington,  DC  on  February  22, 
1994 

Phil  diekszyk. 

Depu  y  Associate  Administrator  for  Safety. 
94^419  Filed  2-25-94;  8:45  ami 
CODE  4aiO-06-P 


Feck  rai  Railroad  Administration 
Petit  on  for  Waivers  of  Compliance 

In  iccordance  with  Title  49  CFR  211.9 
and  ;  11.41,  notice  is  hereby  given  that 
the  F  aderal  Railroad  Administration 
(FRj^ )  has  received  a  request  for  waivers 
of  CO  npliance  with  certain  requirements 
of  th4  Federal  safety  laws  and 


regulations.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner's  arguments  in  favor  of  relief. 

Southern  California  Regional  Rail 
Authority  (SCAX) 

Due  to  the  devastation  caused  by  the 
January  17  earthquake  in  the  Los 
Angeles,  California  area,  a 
transportation  emergency  now  exists.  To 
alleviate  this  situation  SCAX  has 
arranged  to  lease  25  bi-level  passenger 
cars  and  7  power  cars  6t)m  GO  Transit 
of  Toronto,  Ontario.  The  SCAX 
presently  operates  94  bi-level  cars  over 
Metrolink.  a  regional  rail  network  which 
links  downtown  Los  Angeles  and 
surrounding  counties.  The  GO  Transit 
cars  are  nearly  identical  to  the  94  cars 


purchased  by  SCAX. 
The  SCAX  s 


'.  seeks  waivers  of 
compliance  from  certain  sections  of  the 
Federal  Railroad  Administration 
regulations  which  are  described  herein. 

FRA  Docket  Number  SA-94-2 

The  SCAX  is  requesting  that  it  be 
permitted  to  operate  25  GO  Transit  bi- 
level  commuter  passenger  cars  and  7 
power  cars  which  do  not  fully  comply  ' 
with  the  Railroad  Safety  Appliance 
Standards  (49  CFR  part  231).  Section 
231.14(b)(2)  ("Passenger-train  cars 
without  platforms")  requires  that  the 
top  tread  of  the  sill  step  have  a 
minimum  clear  depth  of  8  inches. 
Section  231.14(c)(3)  requires  that  the 
side  comer  handholds  be  located 
specifically  in  relation  to  the  center  line 
of  the  coupler.  SCAX  says  that  these 
safety  appliances  may  not  be  properly 
configured. 

FRA  Docket  Number  RSGM-94-3 

The  SCAX  seeks  a  temporary  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  25  GO  Transit  passenger 
cars  and  7  power  cars.  The  glazing 
material  installed  in  the  equipment  is 
manufactured  to  CSA-D263-1972  (ANSI 
Z.26.1)  standards,  laminated  safety  glass 
suitable  for  locomotives  and  railway 
cars.  The  side  facing  and  end  facing 
glazing  material  is  not  in  compliance 
with  49  CFR  223.15. 

FRA  Docket  Number  RST-94-1 

The  SCAX  is  requesting  a  waiver  of 
compliance  from  the  requirements  of 
§  213.57(b)  of  the  Track  Safety 
Standards  (49  CFR  part  213).  Section 
213.S7(b)  limits  the  operation  of  trains 
on  curved  track  to  speeds  which 
produce  no  more  than  three  3  inches  of 
underbalance.  SCAX  requests  a  waiver 
to  operate  their  passenger  equipment  at 
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curving  speeds  producing  no  more  than 
four  4  inches  of  underbalance.  SCAX 
maintains  that  curving  speeds 
producing  4  inches  of  underbalance  still 
provides  a  large  measure  of  safety  for 
passenger  train  operations. 

Due  to  the  transportation  emergency 
existing  in  the  Los  Angeles  area,  FRA 
has,  on  a  temporary  basis,  conditionally 
waived  compliance  with  the  relevant 
portions  of  the  rail  safety  regulations. 
FRA  has.  however.  reser\'ed  the  right  to 
withdraw  such  approval  upon  receipt 
by  FRA  of  public  comment  raising 
substantial  issues  of  safety. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comments,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-«4-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
Communications  received  before  March 
29, 1994,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m  )  in  room  8201. 
Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington.  DC  on  Febniary  22. 

PhilOlekszyk. 

Deputy  Associate  Administrator  for  Safety 

IFR  Doc.  94-4415  Filed  2-25-94;  8:45  ami 
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ACTION:  Notice  of  the  extension  of 
Inchcape  Testing  Services— Caleb  Brett. 
Inc's  Customs  gauger  approval  to 
include  their  new  g'auging  facility, 
which  is  located  at  2318  Center  Street. 
Suite  308,  Deer  Park.  Texas. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T-O-M-iT] 

Extension  of  Incttcap*  Testing 
Services— Caleb  Brett,  Inc's  Customs 
Gauger  Approval  to  the  New  Site 
Located  in  Deer  Park.  TX 

AGENCY:  U.S.  Customs  Service. 
Department  of  tha  Treasury. 


SUMMARY:  Inchcape  Testing  Services- 
Caleb  Brett,  Inc..  a  Customs  approved 
gauger  and  accredited  laboratory  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger 
approval  to  include  its  new  facility  in 
Deer  Park,  Texas.  Specifically,  the 
extension  given  to  the  Deer  Park  site 
will  include  the  approval  to  gauge 
petroleum  and  petroleum  products, 
organic  compounds  in  bulk  and  liquid 
form  and  animal  and  vegetable  oils. 
SUPPt-EMENTARY  INFORMATION:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
gauging  reports  for  certain  products 
from  Customs  approved  gaugers. 
Inchcape  Testing  Services— Caleb  Brett. 
Inc..  a  Customs-approved  commercial 
gauger  and  accredited  laborator>.  has 
applied  to  Customs  to  extend  its 
Customs  gauger  approval  to  its  Deer 
Park,  Texas  facility.  Review  of  the 
quaUfications  of  Inchcape  Testing 
Services— Caleb  Brett,  Inc..  Deer  Park 
site  shows  that  the  extension  is 
warranted  and,  accordingly,  has  been 
granted. 

EFFECTIVE  DATE:  February  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief.  Technical  Branch. 
Office  of  Laboratories  and  Scientific 
Services.  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington, 
13C  20229  (202)  927-1060. 

Dated:  February  18. 1994. 

George  D.  Heavey. 

Director.  Office  of  Laboratories  and  ScientifK 
Services. 

[FR  Doc.  94-4509  Filed  2-25-94;  8:45  am] 


[T-0. 94-16] 

Extension  of  Camin  Cargo  Control, 
Inc's.  Customs  Gauger  Approval  and 
Latx>ratory  Accreditation  to  the  Site 
Located  in  Ingleside,  TX 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  the  extension  of 
Camin  Cargo  Control,  Inc's  Customs 
gauger  approval  and  laboratory 
accreditation  to  include  their  Ingleside, 
Texas  facility. 

SUMMARY:  Camin  Cargo  Control,  Inc.  of 
Linden,  New  Jersey,  a  Customs 
approved  gauger  and  accredited 


laboratory  imder  Section  151.13  of  the 
Customs  Regulations  (19  CFR  151.13). 
has  been  given  an  extension  of  its 
Customs  gauger  approval  and  laboratory 
accreditation  to  include  the  Ingleside. 
Texas  site.  Specifically,  the  extension 
given  to  the  Ingleside  site  will  include 
the  approval  to  gauge  petroleum  and 
petroleum  products,  organic  compounds 
in  bulk  and  liquid  form  and  animal  and 
vegetable  oils;  and  accreditation  to 
jwrform  the  following  laboratory 
analyses:  API  gravity,  sediment  and 
water  by  centrifuge,  antiknock  index, 
distillation  characteristic,  Reid  Vapor 
Pressure,  Saybolt  Universal  Viscosity, 
sediment  by  extraction,  sulfur  percent 
by  weight  and  lead  percent  by  weight 

8UPPLEMO«TARY  INFORMATION: 


Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Camin  Cargo  Control.  Inc.,  a  Customs 
commercial  approved  gauger  and 
accredited  laboratory,  has  applied  to 
Customs  to  extend  its  Customs^auger 
approval  and  certain  laboratory 
accreditations  to  its  Ingleside,  Texas 
facility.  Review  of  the  qualifications  of 
the  Ingleside  site  shows  that  the 
extension  is  warranted  and,  accordingly, 
has  been  granted. 

Approved-Accredited  Sites 

Camin  Cargo  Control.  Inc.,  has  been 
approved  and/or  accredited  by  the  U.S. 
Customs  Service  at  the  following 
locations:  Linden,  New  Jersey; 
Thorofare,  New  Jersey;  Everett, 
Massachusetts:  Deer  Park,  Texas;  and 
Ingleside,  Texas. 

EFFECTIVE  DATE:  February  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services.  U.S.  Customs  Service,  1301 
Constitution  Ave..  NW..  Washington. 
DC  20229  at  (202)  927-1060. 

Dated:  February  18. 1994. 

G«orge  D.  Heavey, 

Director,  Office  (^Laboratories  and  Sderttific 
Services. 

IFR  Doc.  94-^508  Filed  2-25-94;  8:45  am) 
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Extension  of  Atlantic  Petroleum 
Services,  inc's.  Customs  Gauger 
Approval  and  Lat)oratory  Accreditation 
to  the  New  Laboratory  Located  In 
Staten  Island,  NY 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  the  extension  of 
Atlantic  Petroleum  Services  Inc's 
Customs  gauger  approval  and  laboratory 
accreditations  to  include  their  new 
laboratory  facility,  which  is  located  at 
500  Western  Ave.  (GATX  Terminal), 
Staten  Island,  New  York. 

SUMMARY:  Atlantic  Petroleum  Services, 
Inc.,  of  Staten  Island,  New  York,  a 
Customs  approved  gauger  and 
accredited  laboratory  under  Section 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger 
approval  and  laboratory  accreditation  to 
include  the  Staten  Island  (GATX 
Terminal),  New  York  laboratory.. 
Specifically,  the  extension  given  to  the 
Staten  Island  site  will  include  the 
approval  to  gauge  petroleum  and 
petroleum  products,  organic  compounds 
in  bulk  and  liquid  form  and  animal  and 
vegetable  oils;  and  accreditation  to 
perform  the  following  laboratory 
analyses:  API  gravity,  sediment  and 
water  by  centrifuge,  antiknock  index, 
distillation  characteristics,  Reid  Vapor 
Pressure,  Saybolt  Universal  Viscosity, 
sediment  by  extraction,  sulfur  percent 
by  weight  and  lead  percent  by  weight. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gangers. 
Atlantic  Petroleum  Services,  Inc.,  a 
Customs  commercial  approved  gauger 
and  accredited  laboratory,  has  applied 
to  Customs  to  extend  its  Customs  gauger 
approval  and  certain  laboratory 
accreditation  to  its  Staten  Island.  New 
York  laboratory  facility.  Review  of  the 
quaUfications  of  the  Staten  Island 
laboratory  facility  shows  that  the 
extension  is  warranted  and.  accordingly, 
has  been  granted. 

Approved-Accredited  Sites 

Atlantic  Petroleum  Services,  Inc„  has 
been  approved  and/or  accredited  by  the 
U.S.  Customs  Service  at  the  following 
locations:  210  Granite  Ave.,  Mariner's 
Harbor,  New  York  and  500  Western 
Ave.  (GATX  Terminal).  Staten  Island, 
New  York. 


EFFE  mVE  DATE:  February  10. 1994. 

FOR    URTHER  INFORMATION  CONTACT:  Ira 
S.  R<  ese.  Chief,  Technical  Branch, 
Offi(  e  of  Laboratories  and  Scientific 
Serv  ces,  U.S.  Customs  Service,  1301 
Com  titution  Avenue  NW.,  Washington, 
DC  2  0229  (202-927-1060). 

Da  ed:  February  17, 1994. 
Geor  "fi  D.  Heavey. 

Direc  lor.  Office  of  Laboratories  and  Scientific 
Sent  :es. 

[FR  I  oc.  94-4404  Filed  2-25-94;  8:45  ami 
BILU^  3  COOe  482<M)2-P 


Offi<  e  of  Thrift  Supervision 
[No.  14-13] 

Publ  ic  Disclosure  of  Reports  of 
Con  lition 

AGE(  CY:  Office  of  Thrift  Supervision, 
Trea  jury. 
ACTI(  m:  Notice. 


SUMf  ARY:  The  Office  of  Thrift 

rvision  (OTS)  hereby  gives  notice 
he  information  collected  on  the 
ule  CMR  will  not  be  available  to 
I  ublic.  Schedule  CMR  replaced  the 
schedule  MR.  This  action  is 
taken  pursuant  to  section  5(v)  of 
]  lome  Owners'  Loan  Act. 


Sup( 

that 

scheti 

the 

previous 

bein  ; 

the 

FOR  URTHER  INFORMATION  CONTACT:  John 
C.  Pi  ice,  (Acting)  Assistant  Director  for 
Poli(  y,  (202)  906-5745,  or  Anthony  G. 
Con  yn.  Deputy  Assistant  Director, 
Poli(  y,  (202)  906-5727,  Office  of  Thrift 
Sup  rvision.  1700  G  Street  NW.. 
Was  lington.  DC  20552. 
SUPr  LEMENTARY  INFORMATION:  Pursuant 
to  se  ::tion  5(v)  of  the  Home  Owners' 
Loai  Act,  12  US.C.  1464(v).  each 
savii  igs  association  is  required  to  make 
repo  Is  of  condition  to  the  OTS  in  a 
form  prescribed  by  OTS.  Section  5(v) 
furtl  er  requires  that  such  reports  and  all 
of  th  J  information  they  contain  be 
aval  able  to  the  public  unless  the 
Dire  lor  determines  that  public 
disc  osure  of  a  particular  item  would 
not    rotect  the  safety  or  soundness  of  a 
part  [:ular  institution  or  institutions  or 
the  I  avings  Association  Insurance 
Fun  ,  or  would  not  otherwise  be  in  the 
pub  c  interest.  If  the  Director  restricts 
disc  osure  of  any  item  for  savings 
asso  dations  generally,  that  fact  and  the 
reas(  m  therefor  are  to  be  disclosed  in  the. 
Fed(  ral  Register. 

Oi  August  7. 1990,  the  OTS  gave 
noti(  e  that  certain  information  collected 
on  tie  Thrift  Financial  Report  (TFR) 
wou  d  not  be  publicly  disclosed.'  In 
that  lotice,  OTS  specifically  discussed 
mati  rity/repricing/rate  information 


SS  FR  32168  (Aug.  7, 1990). 


collected  on  Schedule  MR  and  used  to 
measure  interest  rate  risk.  The  agency 
indicated  that  it  would  be  premature 
and  misleading  to  release  such 
information  at  that  time,  because  it  was 
in  the  process  of  expanding  and 
enhancing  its  collection  and  analysis  of 
such  data.  OTS  anticipated  that  after 
such  enhancements  were  complete,  it 
might  be  appropriate  to  disclose  this 
interest-rate-risk  related  schedule. 

Since  that  time.  OTS  has  issued  an 
interest-rate-risk  regulation  2  and  has 
replaced  Schedule  MR  with  Schedule 
CMR  As  that  regulation  and  schedule 
have  evolved,  it  has  become  apparent  to 
the  agency  that  releasing  the 
information  collected  on  Schedule  CMR 
would  not  be  in  the  public  interest  and 
would  be  detrimental  to  the  safety  and 
soundness  of  the  thrift  industry. 

OTS  uses  the  information  collected  on 
Schedule  CMR  to  monitor  the  interest- 
rate-risk  profiles  of  both  individual 
thrifts  and  the  entire  industry.  Under 
the  new  regulation,  however,  small 
(under  $300  million  in  assets),  highly 
capitalized  (a  risk-based  capital  ratio  in 
excess  of  12  percent)  institutions  are 
generally  not  required  to  file  Schedule 
CMR.  This  exemption  covers  well  over 
half  of  the  industry.  OTS  exempted 
these  institutions  from  the  filing 
requirements  applicable  to  other  savings 
associations  because  it  believed  that 
they  generally  held  sufficient  capital 
against  potential  interest  rate  risk.  OTS 
encourages  these  savings  associations  to 
voluntarily  file  Schedule  CMR  with  the 
agency  to  enable  it  to  measure  the 
industry's  overall  interest  rate  risk  more 
accurately.  The  OTS  can  then  provide 
these  institutions  with  an  assessment  of 
their  interest  rate  risk. 

Making  Schedule  CMR  data  publicly 
available  could  have  several  adverse 
consequences.  First,  the  publication  of 
data  from  only  those  required  to  file 
Schedule  CMR  would  give  a  distorted 
view  of  the  industry's  interest  rate  risk 
profile  because  such  a  large  portion  of 
the  industry  is  exempt  from  -filing  this 
schedule  of  the  TFR. 

Second.  OTS  is  concerned  that  if 
Schedule  CMR  data  from  individual 
institutions  were  made  publicly 
available,  current  and  potential 
voluntary  filers  would  be  far  less  Ukely 
to  file  Schedule  CMR.  In  fact,  a  number 
of  institutions  have  indicated  that  they 
will  not  file  Schedule  CMR  voluntarily 
if  the  information  is  disclosed  publicly. 
They  have  indicated  that  information  on 
Schedule  CMR  has  competitive 
significance.  In  particular,  these 
institutions  are  concerned  that 
disclosure  would  allow  their 


J  58  FR  45799  (Aug.  31.  1993). 
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competitors  to  gain  access  to  important 
financial  information  about  their 
portfolios,  pricing  strategies,  and  risk 
exposures. 

If  such  voluntarily  filing  thrifts  chose 
not  to  file  Schedule  CMR.  OTS's  ability 
to  measure  the  interest  rate  risk  of  these 
institutions  would  be  severely 
hair.pered.  Because  understanding  and 
effectively  managing  interest  rate  risk 
has  historically  been,  and  remains,  of 
critical  importance  to  a  healthy  thrift 
industry,  OTS  believes  it  is  in  the  public 
interest  to  encourage,  not  discourage. 


voluntary  reporting  of  Schedule  CMR 
data  by  otherwise  exempt  savings 
associations. 

Finally,  if  the  data  fit>m  only 
mandatory  filers  were  made  publicly 
available,  such  institutions  would  be 
competitively  disadvantaged  in 
comparison  not  only  to  exempt  thrifts, 
but  also  to  commercial  banks  and  state- 
chartered  savings  banks,  who  are  not 
required  to  file  similar  data  with  their 
regulators. 

For  these  reasons,  the  OTS  has 
determined  not  to  make  publicly 


avail^le  the  data  of  individual 
institutions  reported  on  Schedule  CMR. 
The  agency,  however,  does  intend  to 
make  publicly  available  aggregate  CMR 
data  for  selected  industry  peer  groups. 

Dated:  February  22. 1994. 

By  the  Office  of  Thrift  Supervision. 
f onathan  L.  Fiedbter. 
Acting  Director. 

(FR  Doc.  94-4428  Filed  2-25-94:  8:45  ami 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  nieetings  put>itst)ed  under 
the  "Government  in  the  Sunstiine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552tXe)(3). 


COMMOOfTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
March  25. 1994. 

PLACE:  2033  K  St..  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-4653  Filed  2-24-94;  2:52  pm| 

BtUMQ  COM  taSI-OI-M 

COMMOOfTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 
March  18. 1994. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  94-4654  Filed  2-24-94;  2:52  pm] 

■ajjNO  COM  easi-oi-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
March  11. 1994. 

PLACE:  2033  K  St.,  N.W..  Washington. 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CO  ITACT  PERSON  FOR  MORE  INFORMATION: 
Jea  1  A.  Webb.  254-6314. 
JeaiA.Webb. 

Sec  vtary  of  the  Commission. 

(FF  Doc  94-4655  Filed  2-24-94;  2:52  pml 

BlU  INO  COM  63S1-01-M 


COI IMODITY  FUTURES  TRADING  COMMISSION 

TIM  ■  AND  DATE:  11:00  a.m..  Friday. 

Ma  rch  4. 1994. 

PU  CE:  2033  K  St..  N.W.,  Washington. 

D.( :.,  8th  Floor  Hearing  Room. 

ST/  TUS:  Closed. 

MA  TERS  TO  BE  CONSIDERED:  Surveillance 

Ma  tters. 

CO  ITACT  PERSON  FOR  MORE  INFORMATION: 

Jea  1  A.  Webb.  254-6314. 

Jea  I  A.  Webb. 

Set  retary  of  the  Commission. 

(FF  Doc  94-4656  Filed  2-24-94;  2:52  pml 

BlU  INO  COM  63S1-01-M 


DA 
at 


FEQERAL  ELECTION  COMMISSION 

E  AND  TIME:  Thursday.  March  3. 1994 

0:00  a.m. 
PL4ce:  999  E  Street.  NW..  Washington. 

(Ninth  Floor). 
StAtuS:  This  meeting  will  be  open  to  the 
pu  >Uc. 
ITE  US  TO  BE  DISCUSSED: 

Coi  rection  and  Approval  of  Minutes 
Ad  risory  Opinion  1994-01:  Robert  Schramm 
c  n  behalf  of  the  Western  Pistachio 

>  ssociation 

No  ice  of  Proposed  Rulemaking — National 

>  oter  Registration  Act 

Lc]  islative  Recommendations — 1994 
Pu  lie  Release  of  Regulations  Agenda 

I  ocuments  (continued  from  meeting  of 

lBbruaryl7, 1994) 
Ad  ninistrative  Matters 

DA  -E  AND  TIME:  Thursday.  March  3. 1994 

Ex  icutive  Session  will  convene  after  the 

op  m  meeting. 

PL  iCE:  999  E  Street.  NW..  Washington, 

DC. 

STi  iTUS:  This  meeting  will  be  closed  to 

th(  public. 


ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g.  §  438(b),  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Press  Officer.  Telephone:  (202)  219- 

4155. 

Delores  Hardy, 

Administrative  Assistant. 

[FR  Doc  94-4658  Filed  2-24-94;  2:52  pm| 

BiLUNO  COM  ens-oi-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  [59  FR  8682. 
February  23, 1994). 
STATUS  Closed  meeting. 

PLACE:  450  Fifth  Street.  N.W., 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday. 
February  17. 1994. 

CHANGE  IN  THE  MEETING:  Time  Change. 

The  closed  meeting  scheduled  for 
Wednesday,  February  23, 1994  at  4:00 
p.m.,  was  changed  to  Wednesday, 
February  23, 1994  at  11:30  a.m. 

Commissioner  Beese,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earUer  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  pleaise  contact:  John 
Ramsey  at  (202)  272-2100. 

Dated:  February  23. 1994. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc  94-4657  Filed  2-24-94;  2:52  pml 
BILUNO  COM  aoio-oi-M 


9523 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
publishpd  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  p'epared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33607;  File  No.  SR-NASD- 
94-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Guidelines  for 
Communications  to  the  Public  About 
Variable  Life  and  Annuity  Products 

Correction 

In  notice  document  94-3426 
beginning  on  page  7279  in  the  issue  of 
Tuesday.  February  15, 1994,  the  release 
number  should  read  as  set  forth  above. 

BILUNO  COM  1S0S-014 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33597;  File  No.  SR-DTC- 
93-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Regarding  the 
Foreign  Currency  Redemption  Service 

Correction 

In  notice  document  94-3479 
beginning  on  page  7272  in  the  issue  of 
Tuesday,  February  15. 1994,  the  subject 
heading  should  read  as  set  forth  above. 

BILLING  COM  150S^« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Filing  of  Petition 

Correction 

In  notice  document  93-30747 
appearing  on  page  66072,  in  the  issue  of 
Friday,  [December  17, 1993,  in  the 


Federal  Register 
VoL  59.  No.  39 

Monday,  February  28,  1994 


second  column,  under  the  SUMMARY,  in 
the  fifth  and  sixth  lines,  "and  2.2.4- 
trimethy  1- 1 .3-pentanediol 
diisobutyrate"  should  be  deleted. 

BILUNC  COM  1$«»41-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart47 

[r.D.8497] 
BIN  1545-AS06 

Vaccine  Floor  Stocks  Tax  of  1993 

Correction 

In  rule  document  93-28910  beginning 
on  page  62524  in  the  issue  of  Monday. 
November  29. 1993,  make  the  following 
correction: 

5§  47.1-1T  through  47.1-5T  [Reserved] 
[Corrected] 

On  page  62525,  in  the  second  column, 
the  heading  "  §§47.1-5T  [Resenred]," 
should  read  "  §§47.1-1T  through  47.1- 
5T  (Reserved]." 

BILUNO  COM  150»«1« 
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Part  11 


Department  of 
Education      

34  CFR  Parts  668  and  690 
Student  Assistance  General  Provisions 
and  Federal  Peil  Grant  Program; 
Proposed  Rule 
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Federal  Register  /  Vol.  59, 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668  and  690 
RIN 1840-AB85 

Student  Assistance  General  Provisions 
and  Federal  Pell  Grant  Program 

agency:  Department  of  Education. 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  Subparts  A  and  B  of  the  Student 
Assistance  General  Provisions 
regulations  and  the  Federal  Pell  Grant 
Program  regulations  to  reflect  changes 
made  by  the  Higher  Education 
Amendments  of  1992  and  the  Higher 
Education  Technical  Amendments  of 
1993  to  the  Higher  Education  Act  of 
1965,  as  amended  (HEA).  These 
proposed  regulations  would  seek  to 
improve  the  efficiency  of  Federal 
student  aid  programs  and,  by  so  doing, 
to  improve  their  capacity  to  enhance 
opportunities  for  postsecondary 
education. 

DATES:  Comments  must  be  received  on 
or  before  March  30, 1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Wendy  L.  Macias,  Program 
Specialist,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Regional  Office  Building  3,  room  4318), 
Washington,  DC  20202-5346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  L.  Macias.  Telephone  (202)  708- 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  6  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
approve  a  postsecondary  education 
institution  to  participate  in  the  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  (Title 
rv,  HEA  programs)  and  many  other 
Federal  programs,  the  Secretary  must 
determine,  in  part,  that  the  institution 
satisfies  the  statutory  definition  of  an 
"institution  of  higher  education."  Under 
the  HEA  and  other  Federal  statutes,  one 
element  of  that  definition  requires  an 
eligible  institution  of  higher  education 
to  be  accredited  or  preaccredited  by  an 
accrediting  agency  recognized  by  the 
Secretary  as  a  reliable  authority  as  to  the 
quality  of  the  education  or  training 
provided  by  the  institution.  Another 
element  requires  an  eligible  institution 
to  be  legally  authorized  to  provide  an 
educational  program  beyond  the 
secondary  level  in  the  State  in  which  it 
is  located.  Thus,  the  statutory  definition 
of  an  institution  of  higher  education 


No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


9527 


pro  ndes  the  fiBmework  for  a  shared 
res]  onsibility  among  accrediting 
age  icies.  States,  and  the  Federal 
gov  jmment  to  ensure  that  the  "gate"  to 
the  Title  IV,  HEA  programs  is  opened  to 
onl;  those  institutions  that  provide 
stu(  ents  with  quality  education  or 
trai  ling  worth  the  time,  energy,  and 
mo!  ley  they  invest  in  it.  The  three 
"ga  eliceepers"  sharing  this 
res]  onsibility  have  traditionally  been 
refe  rred  to  as  "the  triad."  While  the 
con  :ept  of  a  triad  of  entities  responsible 
for  ;atekeeping  has  had  a  long  history, 
the  xiad  has  not  always  worked  as 
effe  :tively  as  it  should  to  ensiue 
edu  :ational  quality,  nor  has  it  served  as 
an  <  ffective  deterrent  to  abuse  by 
insi  tutions  participating  in  the  Title  IV, 
HEi  L  programs.  For  several  years, 
cert  lin  institutions  participating  in  the 
Titl  s  rv,  HEA  programs  have  failed  to 
pro'  dde  students  with  education  or 
trai  ling  of  an  acceptable  level  of 
qua  ity;  they  have  also  failed  to  treat 
stu(  ents  fairly.  In  addition,  they  have 
faili  d  to  meet  acceptable  standards  of 
fina  acial  responsibility  and 
adn  inistrative  capability  and  to 
ad©  luately  protect  Title  IV,  HEA 
pro  j^m  funds  entrusted  to  them.  The 
insI  tutions  that  have  engaged  in  these 
abu  live  practices  are  not  restricted  to  a 
par  icular  sector  of  higher  education. 
Rat  ler,  the  abuses  have  been  found  in 
all  t  i^pes  of  institutions  participating  in 
the  Title  FV,  HEA  programs,  including 
tho!  e  in  the  private  non-profit  and 
pub  ic  sectors  of  higher  education  as 
wel  as  those  in  the  proprietary  sector. 

A :  the  same  time,  gatekeeping 
funi  lions  have  not  been  carried  out 
effe  :tively.  For  example,  some 
aca  editing  agencies  have  not  taken 
suff  cient  care  to  ensure  the  quality  of 
the  iducation  or  training  provided  by 
the  nstitutions  or  programs  they 
aca  edit  or  to  protect  student  interests 
wh<  n  they  accredit  particular 
inst  tutions  or  programs.  Moreover, 
son  B  States  have  also  not  taken 
sufi  cient  care  to  ensure  the  quality  of 
the  education  or  training  provided  by 
the  nstitutions  they  authorize  or  license 
to  o  }erate  in  the  State  or  to  protect 
stuc  ent  interests.  Finally,  the  Federal 
govi  imment's  management  of  its 
resf  onsibilities  to  determine  eligibility 
and  to  certify  institutions  to  participate 
in  tie  Title  fv,  HEA  programs  has  not 
always  been  adequate  to  prevent 
abuiive  practices  at  institutions  that 
par^cipate  in  those  programs. 

O  )nsequently,  in  me  Higher 
Edu  :ation  Amendments  of  1992,  Public 
Law  102-325,  (the  Amendments  of 
199  :),  Congress  provided  for  a  new  part 
H  o  Title  IV  entitled  "Program  Integrity 
Trij  d."  Under  that  part.  States  and 


accrediting  agencies  are  required  to 
assiune  major  new  oversight 
responsibilities,  and  States,  accrediting 
associations,  and  the  Secretary  are 
linked  to  create  a  stronger  and  more 
coordinated  evaluation  of  institutions 
that  participate  or  wish  to  participate  in 
the  Title  IV,  HEA  programs.  The 
Secretary  believes  that  the  most 
appropriate  approach  to  this 
coordinated  evaluation  of  institutions 
by  the  three  components  of  the  triad  is 
a  complementary  one  with  each 
component  focusing  its  evaluation  on  iis 
obUgations  within  tiie  context  of  the 
HEA.  Thus,  the  focus  for  accrediting 
agencies  is  the  quality  of  education  or 
training  provided  by  the  institutions  or 
programs  they  accredit.  For  States, 
which  already  had  responsibility  for 
determining  that  institutions  have  the 
legal  authority  to  operate  widiin  the 
State,  the  HEA  added  a  new  focus: 
reviewing  institutions  that  trigger 
certain  statutory  review  criteria.  The 
focus  of  the  Secretary's  evaluation  of 
institutions  is  the  administrative  and 
financial  capacity  of  those  institutions 
to  participate  in  the  Title  IV.  HEA 
programs. 

The  statute  allocates  legal 
responsibility  among  the  entities  that 
compose  the  program  integrity  triad. 
While  the  specific  statutory 
responsibilities  for  the  three  triad 
entities  may  overlap,  when  viewed  as  a 
whole  the  triad  brings  together  in  a 
coordinated  fashion  three  different  but 
very  important  aspects  of  institutional 
reviev#iWitl4n  this  statutory  scheme, 
the  Secretary  has  sought  to  assure  that 
the  gatekeeping  system  operates  as 
efficiently  as  possible,  with  maximum 
integration  among  the  three  triad 
entities  and  without  unnecessary 
burden  on  postsecondary  institutions.  In 
order  to  assist  the  Secretary  in  designing 
a  final  regulation  that  achieves  these 
goals,  the  Secretary  specifically  requests 
comment  on  the  following  questions: 

(1)  In  several  areas,  the  statute 
specifically  requires  each  triad  entity  to 
evaluate  an  institution  imder  the  same 
or  similar  standards.  For  example,  a 
SPRE  and  an  accrediting  agency  may 
establish  different  standards  for 
evaluating  the  financial  responsibility  of 
an  institution  or  for  evaluating  the 
success  of  an  institution's  educational 
program.  Thus,  a  reviewed  institution 
would  need  to  satisfy  the  SPRE's  and 
the  accrediting  agency's  standards  even 
though  those  standards  address  the 
same  areas.  How  should  final 
regulations  be  structured  to  both  reduce 
the  burden  on  institutions  and  enJaft)le 
the  triad  entities  to  carry  out  effectively 
their  statutory  functions? 


r 


(2)  Should  final  regulations  be  more 
explicit  in  identifying  leyels, 
characteristics,  or  definitions  for  any  of 
the  assessment  or  review  criteria  that  a 
triad  entity  is  expected  to  consider  in  its 
evaluation  of  an  institution? 

Subpart  1  of  part  H  creates  a  new 
program,  the  State  Postsecondary 
Review  Program,  or  SPRP,  under  which 
State  oversight  of  institutions 
participating  in  the  Title  IV,  HEA 
programs  is  strengthened.  Subpart  2  of 
part  H  establishes  procedures  and 
criteria  under  which  the  Secretary 
recognizes  an  accrediting  agency  as  a 
reliable  authority  as  to  the  quality  of  the 
education  or  training  offered  by 
institutions  that  the  agency  accredits. 
Lastly,  subpart  3  specifies  the 
procedures  the  Secretary  uses  to 
determine  whether  an  institution  meets 
the  eligibihty  requirements  and  has  the 
administrative  capacity  and  financial 
responsibility  to  administer  the  Title  TV, 
HEA  program^. 

On  January  24, 1994,  the  Secretary 
published  in  the  Federal  Register  the 
NPRMs  to  implement  the  SPRP 
provisions  in  subpart  1  of  part  H  of  the 
HEA  (59  FR  3604)  and  the  accrediting 
agency  provisions  in  subpart  2  of  part  H 
of  the  HEA  (59  FR  3578).  "The 
Secretary's  publication  of  this  NPRM 
prior  to  the  publication  of  final 
regulations  implementing  the  SPRP  and 
accreditation  provisions  provides  the 
Department  of  Education  an  opportunity 
to  coordinate  all  comments  received  on 
the  triad. 

The  provisions  of  subpart  3  that 
pertain  to  the  institutional  eligibility 
requirements  foimd  in  34  CFR  part  600 
have  been  addressed  in  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
February  10, 1994,  that  proposes 
changes  to  34  CFR  part  600.  This  NPRM 
addresses  those  provisions  of  subpart  3 
that  pertain  to  subparts  A  and  B  of  34 
CFR  part  668.  Subpart  A  contains 
definitions  apphcable  to  the  Title  IV, 
HEA  programs.  Subpart  B  contains 
requirements  for  initial  and  continued 
participation  in  the  programs.  In 
particular,  the  follovdng  provisions  in 
this  NPRM  address  provisions  of 
subpart  3:  Proposed  §§  668.15  and 
668.16  delineate  the  standards  for  the 
evaluation  of  an  institution's  financial 
responsibility  and  administrative 
capability,  respectively,  as  required  by 
section  498(a),  (c),  and  (d)  of  the  HEA. 
Proposed  §  668.15  also  codifies  the 
definition  of  persons  who  exercise 
substantial  control  of  an  institution 
found  in  section  498(e)  of  the  HEA. 
Proposed  §  668.12  addresses  the 
requirements  of  section  498(b)  of  the 
HEA  that  requires  the  Secretary  to 


develop  a  single  application  form  to  be 
used  by  institutions  that  wish  to  apply 
to  participate  or  to  continue  to 
participate  in  a  Title  IV,  HEA  program. 
Proposed  §  668.13  includes  the 
provisions  governing  the  requirement  of 
financial  guarantees  from  owners  found 
in  section  498(e)  of  the  HEA,  addresses 
the  provision  that  requires  the  Secretary 
to  establish  a  schedule  for  the  expiration 
of  the  approval  of  institutions  to 
participate  in  the  Title  W,  HEA 
programs  found  in  section  498(g)  of  the 
HEA,  and  codifies  the  provisions 
governing  provisional  certification  of 
institutions  found  in  section  498(h)  of 
the  HEA.  Pursuant  to«ections  498(g) 
and  (h)  of  the  HEA,  proposed  §  668.26 
delineates  the  date  that  an  institution's 
period  of  participation  would  end, 
when  the  institution's  period  of 
participation  expires,  or  the  institution's 
provisional  certification  is  revoked. 

The  Amendments  of  1992  amended 
the  HEA  in  several  areas  relating  to  the 
participation  of  institutions  in  the  Title 
IV,  HEA  programs.  "The  Student 
Assistance  General  Provisions 
regulations  contain  requirements  that 
are  common  to  educational  institutions 
that  participate  in  the  Title  IV,  HEA 
programs.  'The  following  list 
sununarizes  the  major  issues  in  this 
NPRM. 

•  Each  participating  institution  is 
subject  to  a  new  statutory  definition  of 
an  academic  year  in  which  a  full-time 
student  (with  respect  to  an 
undergraduate  course  of  study),  during 
a  minimum  30-week  period,  must 
complete:  At  institutions  that  measure 
program  length  in  credit  hours,  at  least 
24  semester  or  trimester  hours  or  36 
quarter  hours;  or  at  institutions  that 
measiu«  program  length  in  clock  hours, 
at  least  900  clock  hours.  Section  668.2 
proposes  to  clarify  the  terms  used  in  the 
statutory  definition  of  academic  year. 

•  The  statute  now  mandates  the 
definition  of  an  eligible  program  for 
proprietary  institutions  of  higher 
education  and  postsecondary  vocational 
institutions,  including  "short-term" 
programs  (at  least  300  but  less  than  600 
clock  hours)  that  would  be  eligible  for 
the  FFEL  programs  only.  The  statute 
requires  that  these  programs  must  have 
completion  and  placement  rates  of  at 
least  70  percent,  measured  in 
accordance  with  regulations.  Section 
668.8  proposes  meUiodologies  for  those 
measurements.  Hie  Secretary  eventually 
may  propose  a  single  methodology 
(based  on  comments  on  this  NPRM, 
regulations  to  implement  the  Student 
Right-to-Know  Act,  and  other  NPRMs) 
to  be  used  wherever  appropriate  in 
regulations  for  the  Title  IV,  HEA 
programs.  In  accordance  with  the 


statute,  this  NPRM  contains  farther 
provisions  to  evaluate  the  quality  of 
these  programs,  specifically  a 
requirement  proposed  by  the  Secretary 
that  a  program  may  not  exceed  by  more 
than  50  percent  the  minimum  number 
of  clock  hours  required  by  the  State  for 
training  in  the  recognized  occupation 
for  which  the  program  prepares 
students,  and  a  requirement  that  a 
program  be  in  existence  for  at  least  one 
year  before  applying  for  eligibility  under 
these  criteria. 

•  This  NPRM  proposes  to  add  two 
new  sections  to  codify  procedures  with 
regard  to  applications  to  participate 
initially  or  to  continue  to  participate  in 
a  Title  IV,  HEA  program  (proposed 
§668.12)  and  procedures  by  which  the 
Secretary  certifies  that  an  institution 
meets  the  standards  in  subpart  B  of 
these  regulations  and  accordingly  may 
participate  in  a  Title  TV,  HEA  program 
(proposed  §668.13).  Proposed  §668.13 
also  includes  proposed  procedures 
whereby  the  Secretary  codifies  new 
statutory  provisions  governing 
provisional  certification  procedures  for 
participation  in  a  Title  IV,  }JEA 
program.  Provisional  certification 
permits  the  Secretary  to  allow  an 
institution  that  otherwise  would  not 
qualify  to  participate  in  a  Title  IV,  HEA 
program  to  participate  on  a  limited 
basis.  The  institution  is  subject  to 
shorter  periods  of  participation  than  a 
fully  certified  institution  and  does  not 
have  the  right  to  the  extensive  appeal 
proceedings  under  subpart  G  of  the 
Student  Assistance  General  Provisions  if 
the  Secretary  revokes  the  institution's 
provisional  certification.  Instead,  as 
proposed  by  the  Secretary  in  this 
NPRM,  the  institution  would  be  offered 
a  modified  appeal.  Further,  an 
institution  that  is  provisionally  certified 
may  be  monitored  more  closely  to  the 
extent  that  the  Secretary  believes  the 
institution  warrants  a  greater  degree  of 
oversight. 

•  Section  668.14  proposes  to  amend 
the  regulations  governing  program 
participation  agreements  to  include 
numerous  new  provisions  added  by  the 
Amendments  of  1992  and  provisions 
previously  prescribed  by  the  HEA  but 
not  specifically  spelled  out  in  the 
regulations.  This  section  also  includes 
provisions  proposed  by  the  Secretary. 
This  NPRM  proposes  to  implement 
statutory  requirements  regaitiing 
disclosure  of  revenues  and  expenses  for 
institutions  that  offer  athletically  related 
student  aid.  This  NPRM  would  also 
address  statutory  requirements 
concerning  incentive  payments  based 
directly  or  indirectly  on  success  in 
securing  enrollments  or  financial  aid. 


•  This  NPRM  proposes  significant 
changes  to  §668.15  (cxurently  §668.13) 
the  section  governing  the  evaluation  of 
an  institution's  financial  responsibility. 
The  NPRM  proposes  to  strengthen  the 
factors  used  to  evaluate  an  institution's 
financial  responsibility  and  to  reflect 
statutory  changes,  including  the    . 
provision  that  requires  that  any 
standards  developed  for  the 
determination  of  an  institution's 
financial  responsibility  take  into 
account  any  differences  in  accounting 
principles  between  for-profit  and 
nonprofit  institutions.  For  example,  this 
NPRM  proposes  to  require  a  for-profit 
institution  to  have  a  ratio  of  current 
assets  to  current  liabilities  of  1.25:1  and 
a  nonprofit  institution  to  have  a  ratio  of 
current  assets  to  ciurent  liabilities  of 

1 :1 .  As  the  statute  requires  the 
establishment  of  cash  reserves  sufficient 
to  ensure  repayment  of  any  required 
refunds,  the  NPRM  also  proposes  to 
require  each  institution  to  maintain  a 
minimum  cash  reserve  of  at  least  10 
percent  of  the  institution's  total  deferred 
tuition  income  at  the  end  of  the 
institution's  most  recent  fiscal  year. 

•  This  NPRM  proposes,  in  §  668.16 
(currently  §§668.14  and  668.15)  to 
strengthen  and  expand  the  standards  of 
administrative  capability  for 
participating  institutions,  addressing 
areas  previously  not  regulated  or  for 
which  there  were  only  gmdelines,  such 
as:  The  maximimi  time  frame  allowed  in 
the  standards  for  satisfactory  academic 
progress  for  completion  of  a  student's 
educational  program  and  the  expansion 
of  standards  to  include  those  general 
areas  that  will  be  reviewed  by  State 
postsecondary  review  entities  (SPREs). 
The  SPRE  review  areas  are  included 
because  these  areas  may  have  a 
significant  bearing  on  an  institution's 
administrative  capability  and  thus 
should  be  considered  as  the  Secretary 
reviews  the  administrative  capability  of 
an  institution. 

However,  the  NPRM  does  solicit 
comments  on  whether  these  additional 
proposed  standards  should  be 
implemented  across  the  board  or  be 
made  applicable  only  to  institutions  that 
meet  specific  criteria  or  thresholds,  e.g., 
institutions  with  short-term  programs 
and  institutions  with  a  history  of 
administrative  problems.  For  example, 
this  section  of  the  NPRM  includes  Uie 
proposed  requirement  that  an 
institution  that  ofiers  a  vocational 
program  of  less  than  two  years  in  length 
that  prepares  students  to  enter 
recognized  occupations  must 
demonstrate  that  the  borrower's 
increased  annual  expected  earnings, 
based  on  completion  of  the  training, 
will  exceed  the  annual  amoimt  of  Title 


IV,  HE/ ,  program  assistance  received  for 
the  pro  rams. 

•  Th  I  provisions  in  proposed 
§668.1    (currently  §668.15)  governing 
default  reduction  measures  reflect 
statutoi  y  changes  made  by  the 
Amend  nents  of  1992  and  current 
departi  tental  practices.  The  provisions 
in  the  'lechnical  Amendments  of  1993 
that  adi  ress  institutional  appeals  of 
cohort  ( lefault  rates  are  not  included  in 
this  NP  IM  and  will  be  addressed 
separat  ly. 

•  As  mandated  by  statute,  all 
particii  ating  institutions  are  required  to 
implen  ent  a  fair  and  equitable  refund 
policy,  rhis  statutory  provision  is 
similar  to  the  requirement  for  fair  and 
equitafa  e  refunds  prescribed  by  the 
FFEL  p  ■ogram  regulations  for 

institut  ons  that  participate  in  the  FFEL 
prograi  is.  Section  668.22  proposes  to 
clarify  he  terms  used  in  the  statutory 
definitj  on  of  a  fair  and  equitable  refund 
poUcy.  The  NPRM  also  proposes  to 
manda'  b  a  refund  policy  (Appendix  A) 
that  an  Institution  must  use  to  calculate 
a  stude  it's  refund  if  the  student  is  not 
entitlec  to  a  pro  rata  refund  and  an 
institut  on's  State  and  accrediting 
agency  do  not  have  specific  refund 
standai  ds.  In  addition,  because  of  a  new 
statutoi  y  provision  that  specifies  the 
order  o  '  return  of  refunds  to  the  Title  IV, 
HEA  pi  ograms  and  other  sources  of  aid 
withou :  regard  to  the  amount  of  aid 
receive  i  from  State  or  private  sources, 
this  NF  RM  proposes  to  remove  the 
fractioi  that  is  currently  used  to 
determ  ne  the  portion  of  the  refund 
attribul  able  to  the  Title  IV.  HEA 
prograi  is  and  that  attributable  to  other 
source!  of  aid. 

•  In  iccordance  with  the  statute, 
institui  ons  will  now  be  required  to 
have  c(  mpliance  audits  every  year 
rather  1  lan  every  two  years,  as  required 
by  currant  regulations.  Section  668.23 
propos  ss  to  allow  institutions  that  do 
not  po!  e  a  great  financial  risk  to  the 
Title  T\ ,  HEA  programs  (i.e.,  institutions 
that  re<  eived  less  than  $100,000  in  total 
annual  funding  under  the  Title  fV,  HEA 
prograi  is  or  have  not  had  deficiencies 
identif  ed  in  their  most  recently 
submit  ed  audit  reports)  to  submit 
audits  )iennially.  Further,  imder  this 
propos  il,  an  institution  would  not  be 
require  d  to  submit  a  compliance  audit 
for  any  year  in  which  the  total  Title  IV, 
HEA  pi  ogram  funds  it  received  were 
less  tin  n  $25,000.  This  section  also 
propos  5s  to  extend  audit  requirements 
to  foreign  institutions. 

ThisJNPRM  also  contains  a  proposed 
change  to  the  Federal  Pell  Grant 
Prograj  i  regulations.  This  NPRM 
propos  ;s  to  implement  section  487(c)(7) 
of  the  HEA  that  provides  that  an 


institution  may  off'set  the  amoimt  of 
Title  rv,  HEA  program  disbursements 
against  liabilities  or  may  receive 
reimbursement  from  the  Department  for 
those  amounts  if,  in  the  course  of  any 
audit  conducted  after  December  31, 
1988,  the  Department  discovers  or  is 
informed  of  any  Title  IV,  HEA  program 
assistance  (specifically.  Federal  Pell 
Grant  Program  funds)  that  an  institution 
has  provided  to  its  students  in 
accordance  with  program  requirements, 
but  the  institution  has  not  previously 
received  credit  or  reimbursement  for 
these  disbursements.  Although  this 
provision  relates  directly  to  the  Federal 
Pell  Grant  Program  and  is  proposed  to 
be  included  in  the  Federal  Pell  Grant 
Program  regulations,  it  is  contained  in 
Part  G  of  the  HEA  and  is  subject  to  tlje 
negotiated  rulemaking  process 
explained  below.  Therefore,  it  has  been 
included  in  this  NPRM  instead  of  the 
Federal  Pell  Grant  Program  NPRM, 
which  was  not  subject  to  the  negotiated 
rulemaking  process. 

Under  new  section  492  of  the  HEA, 
these  proposed  changes  are  subject  to 
the  negotiated  rulemaking  process, 
which  includes  a  requirement  for  the 
Secretary  to  convene  regional  meetings 
to  obtain  public  involvement  in  the 
development  of  proposed  regulations. 
Accordingly,  issues  related  to  these 
proposed  changes  were  discussed  in 
meetings  held  in  September  1992  in 
New  York  Qty;  San  Francisco;  Atlanta; 
and  Kansas  City.  Missouri.  At  these 
meetings,  the  Secretary  provided  the 
attendees  with  a  list  of  issues  to  be 
addressed  in  these  proposed 
regulations.  A  summary  of  the  responses 
of  the  attendees  is  contained  in  the 
Appendix  to  this  preamble. 

Groups  that  attended  the  regional 
meetings  nominated  individuals  to 
participate  in  the  regulation 
negotiations.  The  Secretary  selected 
regulation  negotiators  from  the  names 
nominated  and  chose  negotiators  to 
reflect  all  the  groups  that  participate  in 
the  Title  IV,  (QIA  programs,  such  as 
students,  student  financial  aid 
administrators,  and  various  types  of 
eligible  institutions. 

These  proposed  regulations  also 
address  statutory  changes  required  by 
the  Higher  Education  Technical 
Amendments  of  1993,  Public  Law  103- 
208  (the  Technical  Amendments  of 
1993).  Those  areas  affected  by  the 
Technical  Amendments  of  1993  are 
identified  in  the  discussion  of 
regulatory  changes.  The  Secretary  notes 
that  the  statutory  changes  required  ^y 
the  Technical  Amendments  of  1993  are 
not  subject  to  the  negotiated  rulemaking 
process  of  section  492  of  the  HEA. 
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Regnlatory  Changes 

In  accordance  with  section  492(b)  of 
the  HEA.  the  Secretary  prepared  draft 
proposed  regulations  and  negotiated  the 
provisions  of  that  draft  with  negotiators. 
The  great  majority  of  the  proposed 
changes  do  not  reflect  consensus 
reached  at  the  negotiations  (as 
consensus  was  rarely  obtained).  The 
Secretary  has  identified  in  the 
discussion  of  changes  the  areas  where 
consensus  was  readied. 

The  following  discussion  reflects 
proposed  significant  changes  to  the 
existing  Student  Assistance  General 
Provisions  regulations  and  the  Federal 
Pell  Grant  Fr^ram  regulations. 
Proposed  changes  are  discussed  in  the 
order  in  which  they  appear  in  the 
proposed  regulatory  text.  If  a  provision 
applied  to  more  than  one  section  or  is 
included  in  more  than  one  section,  it  is 
discussed  the  first  time  it  appears  with 
an  appropriate  reference  to  its  other 
appearances. 

Subpart  A— General 

Section  668.1    Scope 

The  Secretary  proposes  to  revise  this 
section  to  remove  vocational  school 
from  the  list  of  what  the  term  institution 
includes,  because  vocational  schools  are 
no  longer  eligible  institutions  under  the 
HEA.  "The  Secretary  proposes  to  revise 
this  section  to  reflect  a  listing  of 
currently  existing  Title  IV.  HEA 
programs  that  would  be  subject  to  part 
668.  Programs  added  to  the  list  would 
include  the  National  Early  Intervention 
Scholarship  and  Partnership. 
Presidential  Access  Scholarship,  and 
Federal  Direct  Student  Loan  programs. 
The  Income  Contingent  Loan  Program, 
which  no  longer  exists,  would  be 
removed  from  the  list  These  revisions 
reflect  statutory  changes  made  to  the 
HEA  by  the  Amendments  of  1992. 

Section  668.2    General  Definitions 

This  section  includes  definitions 
proposed  in  NPRMs  published  on 
October  4. 1993  (58  FR  51716),  and  on 
February  17, 1994  (in  part  D)  (59  FR 
8044).  lliose  definitions  are:  designated 
department  official,  initiating  official, 
output  document,  show-cause  official, 
and  third-party  servicer.  The  Secretary 
will  not  repeat  the  discussion  of  those 
definitions  here. 

The  Secretary  proposes  to  remove  the 
definitions  of  Award  year,  Regular 
student,  and  State,  because  they  would 
be  included  in  34  CFR  part  600, 
governing  institutional  eligibility  imder 
the  HEA.  The  Secretary  proposed  to 
move  these  definitions  to  34  CFR  Part 
600  in  the  NPRM  published  on  February 
10. 1994  (59  FR  6446). 


The  Secretary  is  proposing  technical 
changes  to  clarify  the  definitions  of  the 
current  Title  IV.  HEA  programs  and  to 
add  definitions  of  the  newly  authorized 
Title  IV,  HEA  programs  to  conform  with 
statutory  changes  and  for  consistency 
with  terminology  used  in  the  individual 
program  regulations.  The  Secretary  also 
proposes  to  make  technical  changes  in 
the  definitions  of  Independent  student, 
to  reflect  statutory  changes,  and 
Enrolled,  Valid  student  aid  report,  and 
Valid  institutional  student  information 
report  for  consistency  with  other 
program  regulations.  The  Secretary 
would  move  the  definition  of 
Participating  institution  from  §668.81  to 
this  section. 

The  Secretary  is  proposing  to  add  or 
amend  the  following  definitions: 

Academic  Year 

Section  481(d)(2)  of  the  HEA  provides 
a  definition  of  academic  year  to  be  used 
for  all  the  Title  IV.  HEA  programs.  The 
statute  specifies  that  in  an  academic 
year,  a  full-time  student  is  expected  to 
complete  at  least  twenty-four  semester 
or  trimester  hours  or  thirty-six  quarter 
hours  at  an  institution  that  measures 

f>rogram  length  in  credit  hours,  or  at 
east  nine  himdred  clock  hours  at  an 
institution  that  measures  program 
length  in  clock  hours.  The  definition 
delineates  not  only  the  minimum 
amount  of  work  that  a  full-time  student 
enrolled  in  an  undergraduate 
educational  program  is  expected  to 
complete  during  an  academic  year,  but 
also  the  minimum  period  of  time  over 
which  the  work  in  any  educational 
program  must  be  completed. 

The  Technical  Amendments  of  1993 
specify  that  this  provision  is  only 
applicable  with  respect  to  an 
imdergraduate  course  of  study.  The 
Secretary  expects  that  institutions 
would  continue  to  use  their  own 
academic  standards,  within  the 
framework  of  current  program 
regulations,  to  determine  the  amount  of 
work  full-time  graduate  and 
professional  students  are  expected  to 
complete  over  a  minimum  of  thirty 
weeks  of  instruction. 

The  minimum  time  period  specified 
is  thirty  weeks  of  instructional  time. 
The  Technical  Amendments  of  1993 
further  amended  section  481  of  the  HEA 
definition  of  academic  year  to  provide 
that  the  Secretary  may  reduce,  for  good 
cause  on  a  case-by-case  basis,  the  30- 
week  minimum  to  not  less  than  26 
weeks  of  instructional  time  in  the  case 
of  an  institution  of  higher  education  that 
provides  a  2-year  or  4-year  program  of 
Instruction  for  which  it  awards  an 
associate  or  baccalaureate  degree.  The 
Secretary  has  been  unable  to  determine 


a  definition  of  "good  cause"  that  would 
justify  using  this  authority.  In  addition, 
the  Secretary  is  concerned  that 
regulatory  standards  for  those 
reductions  would  encourage  many 
institutions  to  seek  that  treatment 
routinely  and  this  implementation 
would  result  in  the  inequitable 
treatment  of  Federal  student  aid 
recipients  from  institution  to  institution. 
Further,  the  Secretary  is  concerned  that 
widespread  implementation  wotild 
result  in  increased  costs  to  Uie  Title  IV. 
HEA  programs.  Therefore,  the  Secretary 
has  not  proposed  specific  criteria  to 
implement  this  technical  amendment  at 
this  time.  The  Secretary  requests 
comments  on  a  definition  of  "good 
cause"  and  ways  of  implementing  this 
provision  through  regulations  that 
address  th?  Secretary's  concerns. 

The  Secretary  has  determined  that  the 
terms  used  in  tne  definition  of  academic 
year  must  be  clarified  if  the  definition 
is  to  be  well-imderstood  and  applied 
consistently.  In  determining  what 
constitutes  the  30-week  period,  the 
Secretary  would  count  the  period  that 
begins  on  the  first  day  of  classes  and 
ends  on  the  last  day  of  classes  or 
examinations.  For  example,  if  an 
institution's  first  day  of  classes  begins 
on  a  Tuesday,  the  first  week  of  the 
academic  year  would  begin  on  that 
Tuesday  and  end  the  following  Monday. 
The  institution  would  not  begin 
counting  with  the  Simday  preceding  the 
first  day  of  classes. 

The  Secretary  proposes  that,  for 
purposes  of  this  deEbiition.  a  week 
would  be  a  consecutive  seven-day 
period,  as  opposed  to  a  five-day  or  six- 
day  school  week  or  seven  individual 
days  that  are  spread  out  over  more  than 
one  calendar  week.  This  approach 
would  facilitate  counting  and  readily 
accommodate  institutions  that  start  and 
end  on  different  days  of  the  week. 

For  purposes  of  tnis  definition,  a  week 
of  instructional  time  would  be  any  week 
in  which  at  least  one  day  of  regularly 
scheduled  instruction,  examinations,  or 
preparation  for  examination  occurs.  The 
Secretary  recognizes  that  there  may  be 
certain  weeks  during  an  academic  year 
during  which  fewer  than  five  days  of 
instruction  occur.  An  institution  should 
not  be  prohibited  from  counting  those 
weeks  in  its  30-week  period,  provided  at 
least  one  day  of  regularly  scheduled 
classes  occurs  in  each  of  those  weeks. 
Further,  this  proposal  would 
accommodate  innovative  educational 
programs  such  as  those  offered  only  on 
weekends  or  condensed  schedules.  At 
the  same  time,  the  proposal  does  not 
open  the  door  to  abuse,  because 
regardless  of  the  number  of  days  of 
study  that  occur  in  any  week,  an 
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institution  must  still  provide  enough 
instruction  for  a  full-time  student  to  be 
able  to  earn  the  minimum  number  of 
credit  or  clock  hours  needed  to  meet  the 
definition.  Finally,  the  Secretary  would 
make  clear  that  an  institution  caimot 
countj  as  instructional  time,  periods 
consisting  purely  of  noninstructional 
activities,  such  as  orientation, 
counseling,  or  vacations. 

It  should  be  noted  that  because  the 
statute  specifies  both  the  amount  of 
work  expected  to  be  completed  and  the 
minimum  timeframe  for  an  academic 
year  for  use  in  the  Title  IV,  HEA 
programs,  an  institution  might  need  to 
prorate  or  adjust  Title  IV,  HEA  program 
assistance  for  its  students.  For  example, 
if  the  spem  of  time  from  the  first 
scheduled  class  at  the  beginning  df  the 
school  year  until  the  last  examination  at 
the  end  of  the  school  year  (excluding 
any  weeks  that  consist  exclusively  of 
vacation  time  and  all  other  activities  not 
directly  related  to  instruction, 
preparation  for  examinations  or 
examinations)  is  twenty-five  weeks,  the 
institution  would  need  to  make 
adjustments  in  accordance  with 
individual  program  regulations.  Because 
summer  sessions  generally  would  not  be 
long  enough  to  constitute  the  equivalent 
of  a  complete  semester  or  quarter,  as 
they  are  under  various  current  program 
regulations.  Title  IV,  HEA  program 
funds  awarded  for  summer  sessions 
would  need  to  be  adjusted  to  reflect  the 
lengths  of  the  sessions.  A 
comprehensive  discussion  of  the 
potential  effect  of  this  new  definition  of 
academic  year  on  Federal  Pell  Grant 
calculations  may  be  found  in  the  NPRM 
on  the  Federal  Pell  Grant  Program  to  be 
published  shortly. 

Full-Time  Student 

The  Secretary  believes  it  is  necessary 
to  have  a  definition  of  full-time  student 
that  is  applicable  to  all  Title  IV,  HEA 
programs.  A  definition  of  full-time 
student  is  needed  because  the  definition 
of  academic  year  is  based,  in  part,  on 
the  workload  of  a  full-time  student,  and 
because  the  term  is  used  elsewhere  for 
other  purposes  in  part  668,  The 
Secretary  has  proposed  a  definition  of 
full-time  student  that  would  be  based  on 
^.-slightly  modified  definition  found  in 
the  Federal  Pell  Grant  and  the  campus- 
based  program  regulations.  This 
definition  also  would  incorporate  parts 
of  the  definition  of  full-time  student 
found  in  the  FFEL  program  regulations. 

Generally,  the  Secretary  proposes  to 
define  a  full-time  student  as  an  enrolled 
student  who  is  carrying  a  full-time 
academic  workload  (other  than  by 
correspondence)  as  determined  by  the 
institution  tmder  a  standard  applicable 
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woulc 
lb; 
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to  all  I  tudents  enrolled  in  a  particular 
educational  program.  In  determining  a 
's  workload,  an  institution 
be  permitted  to  include 
comb^ations  of  courses,  work,  research, 
studies  that  the  institution 
sufficient  to  classify  the 
as  a  full-time  student.  Under 
p^posal,  for  an  undergraduate 
,  an  institution's  minimum 
stand^d  must  equal  or  exceed:  (1)  12 
semes  er  hours  or  12  quarter  hours  per 
acadei  aic  term  in  an  educational 
progrt  m  using  a  semester,  trimester,  or 
quarte  r  system:  (2)  24  semester  hours  or 
36  quj  rter  hours  per  academic  year  for 
an  ed)  cational  program  using  credit 
hours  jut  not  using  a  semester, 
trimes  ter,  or  quarter  system  (or  the 
prorat  kI  equivalent  for  a  program  of  less 
than  0  ae  academic  year);  or  (3)  24  clock 
hours  >er  week  for  an  educational 
progra  m  using  clock  hours. 

Tnit  definition  also  provides  for  a 
metha  d  for  determining  full-time  status 
for  stu  dents  enrolled  in  an  educational 
progrs  m  using  both  credit  and  clock 
hours.  In  order  to  evaluate  the  combined 
workli  >ad  of  the  student,  an  institution 
could  determine  full-time  status  based 
on  the  sum  of  the  proportionate 
workli  tad  carried  in  terms  of  credit 
hours  md  the  proportionate  workload 
carriei  in  terms  of  clock  hours. 

Furl  ler,  an  undergraduate  student 
could  }e  considered  a  full-time  student 
if  he  0  -  she  undertakes  a -series  of 
cours(  s  or  seminars  that  equals  at  least 
12  sec  tester  hours  or  12  quarter  hours  in 
a  max  mum  of  18  weeks.  For 
coope:  Btive  education  programs,  an 
imder  [raduate  student  cot^d  be 
consic  ered  a  full-time  student  if  the 
work   Ksrtion  of  a  cooperative  education 
progn  m  in  which  the  amount  of  work 
perfor  ned  is  equivalent  to  the  academic 
workli  lad  of  a  fiill-time  student. 

The  Secretary  is  particularly 
interei  ted  in  establishing  a  minimiun 
stands  rd  for  a  full-time  academic 
workli  tad  for  students  who  receive 
funds  imder  the  FFEL  programs. 
Currei  tly,  for  the  purpose  of  those 
progra  tns,  an  institution  determines 
what  (  full-time  academic  workload  is 
for  th€  se  students.  The  Secretary 
recogi  izes  that,  because  no  minimum 
requir  iment  for  an  academic  workload 
of  a  fu  1-time  student  exists  under  the 
FFEL  >rograms,  there  is  the  potential  for 
abuse  jf  FFEL  program  funds  through 
the  us  I  of  the  definition  of  an  academic 
year.  I  or  example,  an  institution  might 
have  e  ducational  programs  that  are 
measu  red  in  credit  hours  and  do  not  use 
acadei  lic  terms.  The  institution  could 
claim  hat  it  ofliers  a  full  academic  year's 
worth  of  work  over  a  thirty-week  period 
by  giv  ng  a  full-time  student  a  small 


amount  of  instructi6n,  which  the 
institution  claims  to  be  equivalent  to  24 
semester  or  36  quarter  hours.  This 
situation  would  result  in  the  receipt  of 
an  inordinately  large  amount  of  FFEL 
program  funds  for  the  amount  of  work 
actually  accomplished.  The  Secretary 
requests  comments  on  whether,  to 
further  address  this  potential  abuse,  he 
should  also  establish  a  weekly 
minimum  full-time  workload  for 
educational  programs  that  are  measured 
in  credit  hours  but  do  not  use  academic 
terms. 

Undergraduate  Student 

The  Secretary  proposes  to  add  a 
definition  of  undergraduate  student  to 
this  section.  Because  the  proposed 
definition  of  a  full-time  student  makes 
reference  to  an  undergraduate  student 
and  because  the  term  undergraduate 
student  is  used  in  other  places  in  part 
668,  the  Secretary  believes  it  is  now 
necessary  to  define  undergraduate 
student  in  this  part.  The  proposed 
definition  is  the  definition  currently 
found  in  the  Federal  Pell  Grant  and 
campus-based  program  regulations.  TTie 
Secretary  proposes  to  define  an 
undergraduate  student  as  a  student 
enrolled  in  an  imdergraduate 
educational  program  at  an  institution 
who  has  not  earned  a  baccalaureate  or 
fi^rst  professional  degree.  The  student 
would  have  to  be  enrolled  in  an 
imdergraduate  educational  program  that 
usually  does  not  exceed  4  academic 
years,  or  a  4-  to  5-academic-year 
program  designed  to  lead  to  a  first 
degree.  A  student  enrolled  in  a  program 
of  any  other  length  would  be  considered 
an  undergraduate  student  for  only  the 
first  four  academic  years  of  that 
program. 

Section  668.8    Eligible  Program 

Admission  Requirements 

These  proposed  regulations  would 
remove  the  current  provisions  in 
§  668.8(a)(1)  (i)  through  (iv),  which 
govern  the  educational  qualifications  of 
persons  admitted  into  an  eligible 
program.  These  qualifications  are 
appropriately  addressed  in  34  CFR 
600.4  through  600.6,  which  govern  the 
types  of  institutions  that  may  be  eligible 
to  apply  to  participate  in  HEA  programs. 
The  educational  qualifications  of 
eligible  students  tmder  the  Title  IV, 
HEA  programs  are  also  addressed  in 
§  668.7(a)  (3)  and  (b).  Therefore,  these 
provisions  are  no  longer  needed  for 
purposes  of  defining  an  eligible 
program.  Note  that  other  provisions 
governing  the  admission  requirements 
needed  for  certain  educational  programs 
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to  qualify  as  an  eligible  program  are 
disctissed  further  ^low. 

Definitions 

These  regulations  would  clarify  a 
nimiber  of  the  terms  used  to  determine 
an  eligible  program.  Proposed 
§  668.8(b)(1)  would  define  the 
equivalent  of  an  associate  degree  as 
either  an  associate  degree,  or  the 
successful  completion  of  at  least  a  two- 
year  program  that  is  acceptable  for  full 
credit  toward  a  bachelor's  degree  and 
qualifies  a  student  for  admission  into 
the  third  year  of  a  bachelor's  degree 
program.  This  definition  is  needed 
oecause  educational  programs  oi^ered 
by  a  proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution  may  qualify  as  eligible 
programs  depending,  in  part,  on     * 
whether  the  programs  achnit  students 
with  the  equivalent  of  an  associate 
degree  (see  the  discussion  on  minimum 

Cram  lengths).  The  definition  is 
d  on  the  provision  in  section 
1201(a)(3)  of  the  HEA  that  qualifies 
institutions  offering  2-year  transfer 
programs  for  institutional  eligibility. 

For  the  same  reason  (that  the  terms 
are  needed  to  establish  the  eUgibility  of 
programs  offered  by  proprietary 
institutions  of  higher  education  and 
postsecondary  vocational  institutions — 
see  the  discussion  on  minimimi 
program  lengths)  the  Secretary  proposes 
to  define  week  and  week  of  instruction. 
For  consistency,  these  terms  would  be 
the  same  as  those  proposed  to  be  used 
in  §  668.2  for  the  definition  of  academic 
year.  The  terms  are  discussed  in  detail 
there. 

It  is  important  to  note  that  short-term 
programs  (those  offering  less  than  600 
clock  hours)  that  are  eligible  under 
current  regulations  because  they  met  the 
definition  of  vocational  school  that  used 
to  be  in  section  435  of  the  HEA,  will 
cease  to  be  eligible  when  the  final 
regulations  governing  programs  become 
effective,  unless  those  short-term 
programs  are  able  to  satisfy  these 
regulations.  Short-term  programs  that 
were  not  offered  or  were  not  eligible 
before  July  23, 1992  can  only  become 
eligible  when  final  regulations  become 
effective. 

Minimum  Program  Length 

The  proposed  regulations  would  also 
add  requirements  regarding  the 
minimum  length  of  an  eligible  program. 
Under  section  481(b)  of  the  HEA,  a 
proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution  must,  to  be  eligible,  provide 
an  eligible  program,  as  defined  in 
section  481(e)  of  the  HEA.  Proposed 
§  668.8(d)  would  implement  that 


definition.  The  proposed  definition 
would  supplant  the  ciurent  regulatory 
definition  of  a  six-month  training 
program  in  34  CFR  600.2. 

Section  481(e)  of  the  HEA  provides 
for  three  types  of  eligible  programs.  The 
first  tjrpe  of  eligible  program  is  one  that 
must  provide  at  least  600  clock  hours, 
16  semester  or  trimester  hotus  or  24 
quarter  hours  of  instruction  offered 
during  a  minimum  of  15  weeks.  The 
program  must  provide  imdergraduate 
training  that  prepares  a  student  for 
gainful  employment  in  a  recognized 
occupation.  The  program  may  admit  as 
regular  students  persons  who  have  not 
completed  the  equivalent  of  an  associate 
de^ee. 

The  second  type  of  eligible  program  is 
one  that  must  provide  at  least  300  clock 
hours,  8  semester  hours,  or  12  quarter 
hours  of  instruction  offered  during  a 
minimum  of  10  weeks.  The  program 
must  provide  training  that  prepares  a 
student  for  gainful  employment  in  a 
recognized  occupation  and  be  a 
graduate  or  professional  program  or 
admit  as  regular  students  only  [>erson8 
who  have  completed  the  equivalent  of 
an  associate  degree.  For  the  first  time, 
this  type  of  program  may  qualify  for 
purposes  of  all  Title  IV,  HEA  programs, 
not  just  the  FFEL  programs,  as  under 
current  regulations. 

The  third  type  of  eligible  program 
would  qualify  for  the  FFEL  programs 
only.  It  must  provide  at  least  300  but 
less  than  600  clock  hours  of  instruction 
offered  during  a  minimum  of  10  weeks. 
The  program  must  provide 
undergraduate  training  that  prepares  a 
student  for  gainful  employment  in  a 
recognized  occupation,  and  admit  as 
regular  students  some  persons  who  have 
not  completed  the  equivalent  of  an 
associate  degree.  This  type  of  program 
must  also  satisfy  regulations  of  the 
Secretary  governing  placement  rates, 
completion  rates,  and  other  criteria. 
These  rates  and  criteria  are  discussed 
below. 

Qualitative  Factors 

Section  481(e)(2)  of  the  HEA  requires 
the  third  type  of  eligible  program  to 
have  a  verified  completion  rate  of  at 
least  70  percent  and  a  verified 
placement  rate  of  at  least  70  percent  in 
accordance  with  the  Secretary's 
regulations  and  to  meet  other  criteria 
specified  by  the  Secretary  in 
regulations.  Proposed  §  668.8(e)  would 
implement  these  provisions.  Proposed 
§  668.8(e)(2)  would  require  an 
institution  to  substantiate  the 
calculation  of  its  completion  and 
placement  rates  by  having  its 
independent  auditor  who  prepares  its 
compliance  audit  report  under  §  668.23 


verify  the  accuracy  of  the  calculations. 
The  Secretary  believes  that  the  auditor's 
assurance  of  these  calculations  would 
be  a  reliable  independent 
substantiation.  The  Secretary  also 
believes  it  is  practical  for  an  auditor  to 
check  this  information,  inasmuch  as  he 
or  she  is  already-on  site  to  perform  the 
institution's  required  compliance  audit. 
Section  668.8  would  include  formulas 
in  paragraphs  (f)  and  (g)  for  calculating 
the  appropriate  completion  and 
placement  rates.  The  Secretary  beUeves 
a  single  methodology  is  desired,  and 
invites  comments  in  this  area.  The 
Secretary  notes  that  an  NPRM 
implementing  the  Student  Right-to- 
Know  provisions  in  section  485(a)  of  the 
HEA,  which  addressed  the  calculation 
of  completion  or  graduation  rates,  was 
published  in  the  Federal  Register  on 
July  10, 1992  (57  FR  30826).  The 
Secretary  will  be  publishing  a  second 
NPRM  for  implementation  of  the 
Student  Right-to-Know  provisions 
shortly  after  publication  of  this  NPRM 
to  further  address  this  calculation.  The 
Secretary  would  also  like  to  know  if  any 
proposals  relative  to  the  Student  Right- 
to-Know  Act  regarding  graduation  and 
completion  rate  calculations  should  be 
used  instead  of  the  methods  proposed 
here.  The  proposed  formulas  would  be 
based  on  the  following: 

Award  Year 

All  calculations  would  be  based  on 
enrollments,  completions,  and 
placements  during  an  award  year.  Thus, 
an  applicable  completion  or  placement 
rate  would  be  the  rate  as  it  existed  at  the 
end  of  a  particular  award  year. 

Calculation  of  Completion  Rate 

(1)  An  institution  would  base  its 
calculation  on  the  number  of  regular 
students  who  were  enrolled  in  me 
program  during  the  award  year.  The  rate 
calculation  is  based  on  regular  students 
because  those  students  by  definition 
intend  to  complete  a  program.  The 
Secretary  believes  that  inclusion  of 
other  students  would  not  provide  an 
accurate  picture  of  the  institution's 
completion  rate. 

(2)  The  institution  would  subtract 
from  the  number  of  regular  students  the 
number  of  those  students  who,  during 
that  award  year,  withdrew  from, 
dropped  out  of,  or  were  expelled  from 
the  program  and  were  entitled  to  and 
actually  received  in  a  timely  manner  in 
accordance  with  §  668.22(i)(3)  a  refund 
of  100  percent  of  their  tuition  and  fees 
(less  any  permitted  administrative  fee) 
under  the  institution's  refund  policy. 
The  Secretary  believes  that  the 
inclusion  of  students  who  have  received 
a  100  percent  refund  at  an  institution 


would  unduly  penalize  the  institution 
because  these  students  would  not  have 
participated  in  the  academic  component 
of  an  institution's  program.  These 
students  are  excluded  from  the 
calculation  because  there  would  not  be 
a  loss  of  Title  IV.  HEA  program  funds 
to  the  Department  of  Education  if  the 
institution  has  refunded  all  tuition  and 
tees. 

(3)  The  institution  would  subtract  the 
number  of  students  who  were  enrolled 
in  the  program  at  the  end  of  that  award 
year. 

(4)  The  institution  would  determine 
the  niunber  of  regular  students  who, 
during  that  award  year,  received  the 
degree,  certificate  or  other  recognized 
education  credential  awarded  for 
successfully  completing  the  program. 

(5)  The  institution  would  divide  the 
number  determined  in  item  (4).by  the 
total  obtained  under  item  (3)  of  this 
section. 

This  proposed  methodology  instructs 
institutions  to  subtract  from  the 
denominator  all  students  who  were 
enrolled  in  the  program  at  the  end  of  the 
award  year  without  regard  to  any  time 
frame  established  for  the  completion  of 
the  program.  In  view  of  the  fact  that  the 
Secretary  is  addressing  the  effect  of  the 
expectation  that  a  student  complete  a 
program  in  a  reasonable  period  of  time 
on  the  calculation  of  completion  rates  in 
the  forthcoming  NPRM  concerning  the 
Student  Right-to-Know  provisions  in 
section  485(a)  of  the  H£A,  the  Secretary 
particularly  invites  comment  on 
whether  that  expectation  should  also  be 
considered  in  the  calculation  under  this 
section. 

Calculation  of  Placement  Rate 

(1)  An  institution  would  determine 
the  nimiber  of  students  who,  during  the 
award  year,  received  the  degree, 
certificate,  or  other  recognized 
educational  credential  awarded  for 
successfully  completing  the  program. 
The  Secretary  believes  it  would  not  be 
fair  or  accurate  to  include  in  the 
placement  rate  calculation  those 
students  who  have  not  yet  completed 
the  program. 

(2)  The  institution  would  subtract 
from  the  number  of  students  described 
in  item  (1)  the  number  of  those  students 
who  were  employed  by  the  institution 
either  before  or  after  their  receipt  of  the 
degree,  certificate,  or  other  recognized 
educational  credential.  The  Secretary 
beUeves  that  excluding  employees  of  the 
institution  will  help  curb  abuse  by  those 
schools  who  may  hire  their  own 
students  in  order  to  increase  placement 
rates.  The  Secretary  specifically  requests 
comment  on  whether  there  are  methods 
of  distinguishing  legitimate  hiring  by  an 


instit  ition  of  its  graduates  or  students 
from  ilririg  simply  to  improve  the 
result  s  of  a  placement  rate  calculation. 

(3)  3f  the  total  obtained  under  item 
(2),  tl  e  institution  would  determine  the 
numi  er  of  students  who,  within  180 
days  )f  the  day  they  received  their 
degre  3,  certificate,  or  other  recognized 
edua  tion  credential,  obtained  gainful 
empl  lyment  in  the  recognized 
occu;  nation  for  which  they  were  trained 
or  in  I  related  comparable  recognized 
occu  ation  and,  on  the  date  of  this 
calcu  ation,  are  employed  or  have  been 
empl  >yed  for  at  least  13  weeks 
folloi  iring  receipt  of  the  credential  from 
the  i]  stitution. 

Th  !  Secretary  believes  that  only 
stud«  nts  who  have  been  placed  within 
180  (  ays  should  be  coimted  in  the 
calcu  ation.  The  Secretary  proposes  180 
days  >ecause  it  is  consistent  with  the 
maximum  period  of  time  that  a  payment 
on  a  I  itudenfs  loan  imder  the  FFEL  loan 
progi  am  may  be  deferred.  These  FFEL 
defer  Tients  include  provisions  for 
defer  nents  for  periods  of 
unen  ployment.  The  Secretary  considers 
this  t  me  frame  to  be  adequate  and 
reasc  lable,  and  provides  ample  time  for 
an  in  rtitution  to  place  a  student. 

Th  >  proposed  regulation  allows  an 
instit  iition  to  include  in  its  placement 
rate  (  student  who  is  placed  in  a 
recoj  oized  occupation  which  is 
com]  arable  and  related  to  the 
occu  >ation  for  which  the  student  has 
been  trained.  For  instance,  if  a  student 
were  trained  as  an  auto  mechanic,  he 
coul<  be  included  in  the  placement  rate 
calcvj  lation  if  he  were  placed  as  a  boat 
meet  anic  However,  if  a  student 
com]  leted  a  retail  sales  management 
prog]  am.  he  could  not  be  included  in 
the  c  ilculation  if  he  were  placed  as  a 
coun  erman  at  a  fast  food  establishment. 

To  be  included  in  the  placement  rate, 
a  stu  lent  must  have  been  employed  for 
at  lei  St  13  weeks  following  graduation 
&t)m  the  institution.  The  Secretary 
belie  ^es  that  this  requirement  will  help 
stem  abuse  by  institutions  that  may 
arrax  ;e  to  have  students  hired  for  short 
twm  obs  in  order  to  boost  placement 
rates4  The  proposed  13-week  period  is 
consistent  with  the  period  of  time  a 
stud<  nt  must  be  employed  to  be  counted 
in  th )  calculation  of  an  institution's 
plac<  ment  rate  under  the  procedures 
delic  sated  In  current  §  668.15(g)  for  the 
appe  il  of  an  institution's  loss  of 
parti  spation  due  to  an  unacceptable 
coho  1  default  rate. 

As  stated  above,  for  purposes  of  this 
calci  lation,  a  student  has  up  to  180 
days  after  he  or  she  receives  his  or  her 
degn  e,  certificate,  ot  other  recognized 
educ  ition  credential  to  obtain  gainful 
emp  oyment  and  then  must  be 


employed  for  at  least  13  weeks 
following  receipt  of  the  credential  from 
the  institution.  The  Secretary 
imderstands  that,  because  of  the  total 
length  of  time  allowed  for  obtaining  and 
maintaining  employment,  an 
institution's  calculations  may  not 
accurately  reflect  placement  results  for 
programs  that  are  offered  in  the  latter 
half  of  the  award  year.  The  Secretary 
specifically  requests  comments  on  ways 
to  address  this  issue. 

(4)  The  institution  would  divide  the 
number  of  students  determined  in  item 
(3)  of  this  section  by  the  total  obtained 
under  item  (2). 

The  institution  must  maintain 
documentation  that  each  student 
described  in  item  (3)  above,  obtained 
gainfiri  employment  in  an  occupation 
for  which  he  or  she  was  trained  or  in  a 
related  occupation.  Examples  of 
satisfactory  documentation  of  a 
student's  gainful  employment  include, 
but  are  not  limited  to — 

•  A  w^ritten  statement  from  the 
student's  employer; 

•  Signed  copies  of  State  or  Federal 
income  tax  forms;  and 

•  Written  evidence  of  payments  of 
Social  Security  taxes. 

The  Secretary  beUeves  that  requiring 
institutions  to  collect  this  data  will  help 
curb  abuse  by  institutions  that  may 
overstate  their  placement  rates  in  order 
to  achieve  and  maintain  eligibility  for 
short-term  programs.  Furthermore,  to 
further  avoid  potential  abuse,  the 
Secretary  proposes  that  in  certifying  the 
accuracy  of  an  institution's  placement 
rate,  as  required  under  §  668.8(e)(2),  the 
institution's  auditor  should  review  the 
above  types  of  documentation  collected 
by  the  institution  to  verify  each 
student's  inclusion  in  the  placement 
rate  calculation. 

The  statute  provides  that  the 
Secretary  may  prescribe  other 
regulations  to  determine  the  quality  of 
these  programs.  Under  proposed 
§668.8(e)(l)(iii),  to  be  eligible,  programs 
less  than  600  clock  hours  in  length  may 
not  exceed  by  more  than  50  percent  the 
minimum  number  of  clock  hours 
required  for  training  in  the  recognized 
occupation  for  whidi  the  program 
prepares  students,  as  established  by  the 
State  in  which  the  program  is  offered,  if 
the  State  has  established  such  a 
requirement  For  example,  if  a  State 
requires  security  guard  students  to 
complete  only  300  clock  hours  of 
training,  a  security  guard  program  in 
that  state  will  not  be  eligible  if  it 
exceeds  450  clock  hours.  The  Secretary 
believes  this  regulation  will  help  curb 
abuse  of  the  programs  by  preventing 
institutions  from  providing  unnecessary 


training  to  students  in  order  to  receive 
additional  Title  IV,  HEA  program  funds. 

Proposed  §  668.8(e)(l)(iv)  requires 
that  to  be  eligible,  programs  less  than 
600  clock  hours  must  have  been  in 
existence  for  at  least  one  full  year.  The 
Secretary  believes  that  this  time  frame  is 
necessary  so  programs  may  demonstrate 
the  appropriate  completion  and 
placement  rates.  Institutions  will  be 
required  under  34  CFR  600  to  apply  for 
ehgibility  of  these  programs  after  the 
one-year  requirement  is  satisfied. 

EngUsh  as  a  Second  Language 

In  addition  to  the  elements  already  in 
place  in  the  current  regulations 
regarding  English  as  a  Second  Language 
(ESL)  programs,  §  668.8(j)(2)  proposes 
that  in  order  for  an  ESL  program  to  be 
eligible,  the  institution  must  test  each 
student  at  the  end  of  the  program  to 
substantiate  that  the  student  has 
attained  adequate  proficiency  in  written 
and  spoken  English  to  use  already 
existing  knowledge,  training  or  skills. 
The  institution  will  also  be  required  to 
identify  the  test  it  gives  to  the  students 
and  the  basis  for  the  judgment  that  the 
student  has  attained  the  adequate 
proficiency.  This  proposal,  based  on 
California  law,  was  suggested  during  the 
negotiation  process  as  a  method  to  stem 
abuse  by  institutions  which  offer  ESL 
programs.  As  established  by  the  current 
regulations,  ESL  programs  which 
qualify  as  eligible  programs  are  ehgible 
for  purposes  of  the  Federal  Pell  Grant 
program  only.  This  provision  remains 
unchanged. 

Subpart  B — Standards  for  Participation 
in  the  Title  IV,  HEA  Programs 

Section  668.12    Application  Procedures 

The  Secretary  proposes  to  add  a  new 
§  668.12  to  codify  the  Secretary's 
current  practices  with  regard  to 
applications  to  participate  or  to 
continue  to  participate  in  a  Title  IV, 
HEA  program.  This  section  also  would 
include  proposed  procedures  whereby 
the  Secretary  codifies  new  statutory 
provisions  governing  applications  to 
participate  or  to  continue  to  participate 
in  a  Title  IV,  HEA  program. 

Section  498(b)  of  the  HEA  requires  the 
Secretary  to  develop  a  single  application 
form  to  be  used  by  an  institution  that 
wishes  to  apply  to  participate  or  fo 
continue  to  participate  in  a  Title  IV, 
HEA  program.  The  statute  requires  that 
this  form  provide  for  the  collection  of 
various  information  and  documentation. 
First,  the  form  must  require  an 
institution  to  provide  sufficient 
information  and  documentation  to 
determine  that  the  requirements  of 
institutional  eligibility,  accreditation, 


and  the  capability  of  the  institution  are 
met. 

Second,  the  form  must  require  an 
institution  to  describe  the  relationship 
between  a  main  campus  of  an 
institution  and  all  of  its  branches.  In 
particular,  the  form  must  require  an 
institution  to  include  a  description  of 
the  student  aid  processing  that  is 
performed  by  the  main  campus  and  that 
which  is  performed  at  its  branches. 
Third,  the  form  must  require  an 
institution  to  describe  all  third-party 
servicers  of  the  institution  and  supply  a 
copy  of  any  contract  with  a  third-party 
servicer.  Finally,  the  form  must  require 
an  institution  to  provide  any  other 
information  that  the  Secretary 
determines  will  ensure  compliance  with 
Title  IV.  HEA  program  requirements 
with  respect  to  eligibility,  accreditation, 
administrative  capabihty  and  financial 
responsibility. 

Currently,  the  Department  of 
Education  uses  a  single  appUcation  form 
that  addresses  both  institutional 
ehgibility  requirements  (as  found  in  34 
CFR  part  600)  and  the  standards  for 
certification  of  administrative  capability 
and  financial  responsibiUty.  In  recent 
years,  although  institutions  filed  a 
single  apphcation  form,  they  received 
separate  notifications  of  action  from  the 
Department:  an  institutional  eligibility 
notice  and  a  certification  letter.  This 
created  confusion  because  some 
institutions  misinterpreted  the 
institutional  eligibility  notice  also  to  be 
the  notice  informing  the  institution  that 
it  met  the  requirements  for 
"certification"  and  that  the  institution 
was  now  able  to  participate  in  a  Title  IV, 
HEA  program. 

In  order  to  reduce  confusion,  the 
Secretary  is  now  combining  these 
notices  of  "institutional  eligibility"  and 
"certification",  issuing  one 
"Institutional  Approval  Notice"  to  an 
institution  that  meets  the  institutional 
eligibility  and  certification 
requirements.  The  Institutional 
Approval  Notice  advises  the  institution 
that  it  is  an  eligible  institution,  and  is 
approved  to  participate  in  the  Title  IV, 
HEA  programs  listed  in  the  Notice  and 
indicated  in  the  institution's  program 
participation  agreement.  The  effective 
date  of  approval,  which  is  specified  in 
the  Institutional  Approval  Notice,  is  the 
date  that  the  Secretary  signs  the 
institution's  program  participation 
agreement. 

Under  current  practice,  an  institution 
that  wishes  to  participate  in  a  Title  IV, 
HEA  program  for  the  first  time  must  first 
apply  to  the  Secretary  for  a  certification 
that  the  institution  meets  the  standards 
for  participation  found  in  Subpart  B  of 
these  regulations.  A  currently 


participating  institution  must  apply  to 
the  Secretary  for  a  certification  that  the 
institution  continues  to  meet  these 
standards  imder  a  number  of  conditions. 

First,  the  institution  must  apply  for 
certification  if  the  Secretary  requests  the 
institution  to  apply.  The  Secretary 
reserves  the  ri^t  to  require  a 
participating  institution  to  apply  at  any 
time  if  the  Secretary  is  concerned  about 
the  institution's  continued  participation 
in  a  Title  IV,  HEA  program.  Currently, 
the  Secretary  exercises  this  authority 
only  rarely,  and  generally  when  the 
Secretary  receives  reUable  information 
that  could  affect  the  institution's 
eligibihty  under  34  CFR  part  600  or  the 
institution's  financial  responsibility  or 
administrative  capabihty  under  subpart 
B  of  these  regulations.  For  example,  if 
the  Secretary  receives  information  that 
an  institution  that  does  not  grant 
degrees  has  received  authorization  from 
its  State  and  accrediting  agency  to 
award  degrees,  the  Secretary  would 
require  the  institution  to  apply  under  34 
Ci-K  part  600  to  determine  whether  the 
institution  satisfies  the  definition  for  a 
different  type  of  institution  and 
therefore  might  be  eligible  to  apply  to 
participate  in  HEA  programs  for  which 
the  institution  earlier  was  not  qualified. 
At  the  same  time,  the  Secretary  requires 
the  institution  to  apply  for 
recertification  imder  this  subpart. 
Similarly,  if  the  Secretary  receives 
reliable  information  that  could  affect 
whether  an  institution  meets  the  factors 
of  financial  responsibility  in  this 
subpart,  the  Secretary  requires  the 
institution  to  apply  for  recertification. 
The  Secretary  does  not  intend  to 
exercise  this  authority  more  frequently 
than  under  current  practice. 

Second,  a  participating  institution 
must  apply  for  certification  if  the 
institution  wishes  to  include  in  its 
participation  a  branch  campus  (as  that 
term  would  be  defined  in  34  CFR  part 
600)  or  another  location  that  offers  100 
percent  of  an  educational  program. 
Adding  a  branch  campus  or  additional 
location  that  offers  100  percent  of  an 
educational  program  can  have  a  great 
effect  on  the  abihty  of  an  institution  to 
continue  to  participate  in  the  Title  IV. 
HEA  programs.  The  Secretary  considers 
it  is'appropriate  to  scrutinize  the  effect 
of  such  an  addition.  In  particular,  the 
Secretary  believes  it  is  necessary  to 
examine  whether  the  institution  has  the 
financial  resources  and  the 
administrative  capability  necessary  to 
support  such  an  addition. 

A  number  of  circiimstances  that  could 
affect  an  institution's  participation  in  a 
Title  IV,  HEA  program  do  not,  under  the 
Secretary's  current  practice,  require  the 
institution  automatically  to  apply  for 
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recertificatlon  under  subpart  B  of  these 
regulations.  Instead,  these 
drcumstances  require  the  institution  to 
notify  the  Secretary,  and,  if  necessary, 
provide  specified  information  about  the 
dnnunstances.  These  circumstances 
parallel  many  of  those  described  in  34 
CFR  part  600  requiring  the  institution  to 
notify  the  Secretary  of  changes  that 
could  affect  the  institution's  eligibility. 
Based  on  that  notification  and 
information,  the  Secretary  determines 
whether  the  institution  must  apply  for 
recertificatlon.  If  the  institution  need 
not  apply,  the  Secretary  notifies  the 
institution  under  the  provisions  of  34 
CFR  600.30  that  the  institution 
continues  to  be  eligible  and 
participating.  If  the  Secretary  needs 
further  information  to  make  that 
determination,  the  Secretary  requests 
additional  information  from  the 
institution  or  requires  the  institution  to 
apply  for  recertincation.  These 
procedures  apply  to  the  following 
circimistances;  (1)  A  change  in  name, 
address,  or  location  of  the  institution  or 
one  of  the  institution's  locations;  and  (2) 
the  inclusion  in  an  institution's 
participation  of  a  location  that  offers 
less  than  100  percent  but  at  least  50 
percent  of  an  educational  program.  In 
making  the  determination  that  the 
institution  must  apply  for  approval,  the 
Secretary  takes  into  accoimt  the 
institution's  ability  to  provide 
adequately  education  or  training  at  the 
location,  including  such  factors  as  the 
percentage  of  an  educational  program 
offered  at  the  location  and  the  financial 
and  administrative  capabiUty  of  the 
institution. 

Under  current  practice  and  imder 
these  proposed  regulations,  a 
participating  institution  that  wishes  to 
include  in  its  participation  a  location 
that  offers  less  than  50  percent  of  an 
educational  program  need  not  provide 
any  notification  or  application  to  the 
Secretary,  unless  the  Secretary  so 
requests. 

Third,  a  participating  institution  must 
apply  for  certification  if  the  institution 
wishes  to  continue  to  participate  in  a 
Title  rv.  HEA  program  following  a 
change  in  ownership  that  results  in  a 
change  in  control.  TTie  regulations 
governing  institutional  eligibility  (34 
CFR  part  600)  contain  the  requirements 
governing  institutions  that  change 
ownership  resulting  in  a  change  of 
control. 

New  section  498(g)  of  the  HEA 
requires  the  Secretary  to  establish  a 
schedule  for  the  expiration  of  the 
approval  of  institutions  to  participate  in 
the  Title  IV,  HEA  programs.  Once  this 
schedule  is  in  place,  each  program 
participation  agreement  will  have  a 
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spe  infic  expiration  date.  To  continue 
par  icipating  in  the  Title  IV.  HEA 
pre  >rams  beyond  the  expiration  date  of 
its  )rogram  participation  agreement,  an 
ins  itution  will  need  to  apply  for  and  be 
gra  ited  approval  for  continued 
par  icipation.  The  Secretary  will  notify 
an  nstitution  well  in  advance  of  the 
exj  iration  date  of  the  institution's 
pro  jram  participation  agreement  that 
the  institution  must  apply  for  and  be 
gra  ited  continued  participation.  If  an 
ins  itution  does  not  apply  for  or  is  not 
granted  approval  for  continued 
participation  by  the  expiration  date  of 
the  institution's  program  participation 
agp  tement,  the  institution's 
par  icipation  in  the  Title  IV,  HEA 
pro  p'ams  would  expire  on  that 
ex;  iration  date.  In  this  case,  the 
Sec  retary  may  choose  to  provisionally 
cer  ify  the  institution.  Provisional 
cer  ification  will  be  addressed  in  more 
det  lil  later  in  this  discussion. 

1  he  proposed  regulations  would 
specify  that  an  institution  that  applies 
for  jarticipation  in  any  Title  FV,  HEA 
pro  p^m  must  apply  on  the  form 
pre  scribed  by  the  Siecretary  and  provide 
all  nformation  and  dociunentation 
req  lested  by  the  Secretary.  The 
Set  retary  would  like  to  clarify  that  an 
ins  itution  may  be  asked  to  supply 
adc  itional  information  in  support  of  its 
api  lication  after  its  initial  submission. 
Ill:  s  does  not  represent  a  change  from 
cur  ent  procedures. 

Sec  tion  668.13    Certification 
Pro  uedures 

C  urrently,  the  Secretary  informally 
ref«  rs  to  the  procedures  by  which  the 
Sec  retary  certifies  that  an  institution 
me  Its  the  standards  in  subpart  B  of 
the  >e  regulations  and  accordingly  may 
par  icipate  in  a  Title  FV,  HEA  program 
as  t  le  "certification  procedures."  The 
Set  retary.  proposes  to  add  a  new 
§  61  8.13  to  codify  these  procedures. 
Th  s  section  also  would  include 
pro  josed  procedures  whereby  the 
Sec  "etary  codifies  new  statutory 
pre  lasions  governing  certification  and 
pro  visional  certification  procedures  for 
par  icipation  in  a  Title  IV,  HEA 
pro  pam. 

C  [early,  an  institution  may  not  be 
cen  ified  unless  the  institution  is  eligible 
un<  er  the  provisions  of  34  CFR  part  600. 
Fu]  ther.  this  section  would  make  clear 
tha  an  institution  could  be  certified 
onl ,'  if  the  institution  meets  all  the 
api  licable  standards  for  participation  in 
sut  )art  B  of  these  regulations. 

F  nally.  because  the  requirement  that 
eac  1  time  an  institution  seeks  to  begin 
to  I  articipate  in  a  Title  IV,  HEA 
pro  p'am  the  specified  individuals  must 
cor  iplete  "precertification  training" 


provided  by  or  approved  by  the 
Secretary  is  a  certification  requirement, 
the  Secretary  proposes  to  move  this 
requirement  from  the  ciurent  §668.12 
(Institutional  participation  agreement) 
to  this  section.  The  Secretary  proposes 
to  amend  this  requirement  to  clarify  that 
an  institution  subject  to  this  training 
requirement  may  not  begin  participation 
until  the  individuals  have  completed 
the  training.  Under  current  regulations, 
the  Secretary  specifies  that  an 
institution  may  request  an  on-site 
review  (instead  of  electing  to  use  the 
precertification  training  procedures) 
before  beginning  its  participation. 

In  accordance  with  section  498(g)  of 
the  HEA,  the  Secretary  proposes  to 
delineate  the  period  for  which  an 
institution  may  participate  in  a  Title  IV, 
HEA  program.  Generally,  this  period  is 
the  maximum  of  four  years  permitted  by 
the  HEA;  however,  the  Secretary  may 
specify  a  shorter  period  as  the  Secretary 
deems  necessary. 

Section  498(h)  of  the  HEA  permits  the 
Secretary  to  provisionally  certify  an 
institution  to  participate  in  a  Title  IV, 
HEA  program  in  a  number  of 
cimunstances.  Provisional  certification 
permits  the  Secretary  to  allow  an 
institution  that  otherwise  would  not 
qualify  to  participate  in  a  Title  IV,  HEA 
program  to  participate.  However, 
because  such  an  institution  cannot  meet 
all  the  requirements  for  "full" 
certification,  the  institution's 
participation  would  be  limited.  For    . 
exainple,  an  institution  that  is 
provisionally  certified  could  be 
monitored  more  closely  to  the  extent 
that  the  Secretary  believes  the 
institution  warrants  a  greater  degree  of 
oversight.  Further,  in  accordance  with 
the  statute,  an  institution  that  is 
provisionally  certified  is  subject  to 
shorter  periods  of  participation  than  a 
fully  certified  institution.  The  Secretary 
notes  that  these  limitations  may  vary, 
within  the  limits  of  the  statute,  to 
address  the  specific  circimistances  of 
the  institution.  Finally,  under  the  terms 
of  provisional  certification,  an 
institution  will  not  have  the  right  to  a 
formal  appeal,  imder  subpart  G  of  this 
part  if  the  Secretary  revokes  the 
institution's  provisional  certification; 
instead,  the  Secretary  proposes  to  offer 
the  institution  a  modified  appeal.  These 
limitations  are  addressed  in  more  detail 
later  in  this  discussion. 

Under  section  498(h)  of  the  HEA,  the 
Secretary  may  provisionally  certify  an 
institution  that:  (1)  Applies  for  initial 
participation  in  any  Title  FV.  HEA 
program:  (2)  has  its  administrative 
capability  or  financial  responsibility 
determined  by  the  Secretary  for  the  first 
time;  (3)  undergoes  a  change  of 


ownership;  (4)  seeks  to  renew  its 
certification  and  jeopardizes  its  ability 
to  perform  its  financial  responsibilities 
by  not  meeting  the  factors  of  financial 
responsibility  or  standards  of 
administrative  capability  in  proposed 
§§  668.15  and  668.16  (and  whose 
participation  has  been  limited  or 
suspended  under  subpart  G  of  this  part. 
or  voluntarily  enters  into  provisional 
certification):  or  (5)  is  a  participating 
institution  that  was  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency  on  the  day  before  the 
Secretary  withdrew  recognition  of  that 
agency.  In  addition,  the  Secretary  is 
proposing  to  add,  to  the  list  of 
institutions  that  may  be  provisionally 
certified,  an  institution  that  allowed  its 
specified  period  of  participation  to 
expire  wiOiout  reapplying  and 
qualifying  for  participation  in  time. 

The  Secretary  intends  to  use 
provisional  certification  as  a  mechanism 
for  monitoring  an  institution  that  has 
not  previously  participated  or  one  that 
has  changed  ou-nership,  until  it  has 
time  to  establish  a  track  record.  In 
keeping  with  current  practice,  the 
Secretary  does  not  intend  to  certify  any 
initial  applicant  until  it  has  successfully 
completed  a  period  of  provisional 
certification.  Because  many  of  the 
requirements  for  certification  cannot  be 
met  until  an  institution  has  participated 
in  the  Title  FV.  HEA  programs  for  a 
period  of  time,  an  initially  participating 
institution  would  still  have  the 
opportunity  to  participate  while 
establishing  a  record  that  demonstrates 
comphance  with  all  of  the  proposed 
CTirrent  standards  for  participation.  The 
Secretary  notes  that  certain  factors  of 
financial  responsibility  and 
administrative  capabiUty,  such  as 
requirements  governing  the  appropriate 
handling  of  Title  FV,  HEA  program 
funds  and  timely  submission  of  required 
audits  and  otlier  reports,  caimot  be 
judged  until  an  institution  has  Title  IV, 
HEA  program  funds  to  administer.  In 
these  ca«<3o,  instead  of  certifying  that  an 
institution  meets  all  the  standards  of 
subpart  P,  the  Secretary  certifies  that  an 
institution  has  demonstrated  that  it 
meets  all  the  standards  it  can  currently 
and  that  it  will  be  able  to  meet  all  the 
standards  in  subpart  B  to  quahfy  it  for 
full  certification  within  a  period  of  time 
specified  by  the  Secretary.  Such  an 
institution  will  receive  a  modified 
program  participation  agreement.  For 
the  same  reasons,  the  Secretary  also 
intends  to  use  provisional  certification 
for  all  institutions  that  undergo  a  change 
of  ownership.  Provisional  certification 
would  permit  them  to  participate  in 
Title  FV,  HEA  programs  while 


demonstrating  over  time  that  they  can 
meet  the  standards  for  participation 
imder  the  new  ownership. 

In  addition,  the  HEA  provides  that  the 
Secretary  may  use  provisional 
certification  for  institutions  that  are 
currently  participating  who  will  have 
their  financial  responsibility  and 
administrative  capabihty  determined  for 
the  first  time.  Some  institutions  have 
been  participating  in  the  Title  FV.  HEA 
programs  since  before  the  establishment 
of  the  financial  responsibility  and 
_  administrative  capabihty  standards,  and 
have  never  undergone  a  certification 
review.  These  institutions  may  be 
allowed  the  time  necessary  to  establish 
that  they  can  remedy  any  deficiencies 
foimd  and  meet  the  standards  for 
participation. 

Finally,  under  the  provisions  of  the 
Technical  Amendments  of  1993,  the 
Secretary  may  provisionally  certify  a 
participating  institution  that  is 
undergoing  a  certification  review  if  the 
Secretary  believes  that  the  institution  is 
in  a  financial  or  administrative  position 
that  could  jeopardize  the  institution's 
ability  to  perform  its  financial 
responsibihties  under  its  program 
participation  agreement.  The  Secretary 
may  provisionally  certify  an  institution 
under  this  provision  if  the  institution's 
participation  has  been  Umited  or 
suspended  imder  subpart  G  of  this  part, 
or  voluntarily  enters  into  provisional 
certification.  Thus,  the  Secretary 
proposes  to  use  provisional  certification 
as  a  probationary  period  for  some 
participating  institutions,  if  the 
Secretary  determines  that  the 
institutions  are  capable  of  meeting  the 
standards  for  full  certification  by  the 
end  of  that  period.  For  example,  the 
Secretary  might  find  that  an  institution 
applying  for  recertificatlon  on  its  own 
fails  to  meet  one  of  the  standards  in 
proposed  §  668.15.  If  the  Secretary 
determines  that  the  failure  could 
jeopardize  the  institution's  ability  to 
,meet  its  financial  responsibilities,  such 
as  the  payment  of  reftmds,  the  Secretary 
would  provisionally  certify  the 
institution. 

Finally,  the  Secretary  proposes  to  use 
provisional  certification  for  institutions 
that  seek  a  renewal  of  participation  in 
a  Title  FV,  HEA  program  after  the 
expiration  of  a  prior  period  of 
participation  in  that  program.  The 
Secretary  will  examine  the  reasons  for 
the  lapse  in  participation  to  determine 
if  additional  safeguards  are  necessary 
for  the  institution  to  demonstrate  that  it 
is  capable  of  resuming  its  participation 
in  the  Title  IV,  HEA  programs. 

The  Secretary  does  not  intend  to 
certify  an  institution  provisionally  if  the 
institution  does  not  meet  the  financial 


responsibility  standards,  unless  the 
institution  provides  the  Secretary  with 
certain  additional  financial  guarantees 
of  its  ability  to  continue  operating.  The 
Secretary  believes  that  additional 
financial  guarantees  are  necessary  in 
that  situation  to  ensure  that  funds  may 
be  available  to  repay  liabilities  or  to  pay 
required  refunds  that  could  arise  under 
the  Title  FV.  HEA  programs.  The 
Secretary  generally  does  not  intend  to 
certify  an  institution  provisionally  if  the 
institution  does  not  meet  the  general 
standards  of  financial  responsibiUty  or 
the  exceptions  to  the  general  standards 
of  financial  responsibility  under 
proposed  §  668.15(d)  unless  the 
institution  meets  thi«e  additional 
conditions.  First,  the  institution  would 
have  to  demonstrate  to  the  satisfaction 
of  the  Secretary  that  it  has  sufficient 
financial  and  administrative  resources 
to  participate  in  the  Title  IV,  HEA 
programs  under  a  funding  arrangement 
other  than  the  Department  of 
Educations's  standard  advance  funding 
arrangement.  For  example,  the 
institution  could  be  funded  through  an 
escrow  arrangement  where  an  approved 
third  party  controls  the  institution's 
access  to  Title  IV,  HEA  program  funds. 
The  Secretary  believes  that  it  is 
necessary  for  the  Department  of 
Education  to  have  the  added  control 
over  Title  IV,  HEA  program  funds 
provided  by  an  escrow  arrangement. 
Second,  the  institution  would  have  to 
submit  to  the  Secretary  a  letter  of  credit 
payable  to  the  Secretary  equal  to  not 
less  than  10  percent  of  the  Title  IV,  HEA 
program  funds  received  by  the 
institution  during  the  last  complete 
award  year  for  which  figures  are 
available;  the  Secretary  believes  that  10 
percent  of  an  institution's  Title  IV,  HEA 
program  funds  is  the  minimum 
necessary  to  ensure  repayment  of 
habilities  that  may  be  identified  during 
the  institution's  period  of  provisional 
certification.  Further,  the  Secretary 
believes  that  the  amount  of  Title  IV, 
HEA  program  funds  received  by  an 
institution  during  the  last  complete 
award  year  for  which  figures  are 
available  provides  the  most  accurate 
indication  of  the  amount  of  Title  FV. 
HEA  program  fimds  the  institution  will 
use  in  the  next  award  year.  Third,  the 
institution  would  have  to  demonstrate 
that  it  has  met  all  of  its  financial 
obligations  during  the  preceding  two 
award  years,  including  (but  not  limited 
to)  the  payment  of  required  refunds  and 
repayments  to  the  Secretary  for 
liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary. 
The  Secretary  believes  that  an 
institution  that  could  meet  this 
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proposed  standard  has  established  a 
track  record  for  meeting  its  Bnancial 
obligations. 

The  Secretary  notes  that  an  institution 
that  is  applying  for  initial  participation 
in  the  Title  IV,  HEA  programs  could  not 
satisfy  the  proposed  requirement  that 
the  institution  submit  to  the  Secretary  a 
letter  of  credit  payable  to  the  Secretary 
equal  to  not  less  than  10  percent  of  the 
Title  IV,  HEA  program  funds  received 
by  the  institution  during  the  last 
complete  award  year  for  which  figures 
are  available  because  the  institution 
would  not  have  received  tmy  Title  FV. 
HEA  program  funds  during  the  last 
award  year.  The  Secretary  requests 
comments  on  a  comparable  way  to 
determine  the  amount  of  a  letter  of 
credit  for  an  institution  that  is  applying 
for  initial  participation  in  the  Title  IV, 
HEA  programs. 

The  Secretary  also  would  impose 
additional  conditions  on  any  institution 
that  has  not  been  considered  financially 
responsible  under  proposed  §  668.15  at 
any  time  within  the  past  five  years,  or 
if  the  institution  is  not  considered 
financially  responsible  for  one  of  the 
following  reasons  (as  delineated  in 
§  668.15(c)(2)):  (1)  The  institution  has 
been  limited,  suspended,  terminated  or 
entered  into  a  settlement  agreement  to 
resolve  such  an  action  by  the  Secretary 
or  a  guaranty  agency  within  the 
preceding  five  years;  (2)  the  institution 
had  an  audit-finding  during  its  two  most 
recent  audits,  or  a  program  review 
finding  during  its  two  most  recent 
program  reviews,  that  resulted  in  the 
institution's  being  required  to  repay  an 
amount  greater  than  five  percent  of  the 
Title  IV,  HEA  funds  that  the  institution 
received  for  any  award  year  covered  by 
the  audit  or  the  program  review;  or  (3) 
the  institution  failed  to  address 
satisfactorily  any  compliance  problems 
identified  in  program  review  or  audit  ~ 
reports  based  upon  a  final  decision  of 
the  Secretary. 

An  institution  in  these  categories 
could  only  be  provisionally  certified  if, 
in  addition  to  meeting  whatever 
conditions  the  Secretary  might 
reasonably  require  of  a  provisionally 
certified  institution,  the  institution 
satisfied  one  of  the  following 
conditions.  First,  the  institution,  or  one 
or  more  persons  or  entities  that  the 
Secretary  determines  to  exercise 
substantial  control  over  the  institution, 
or  both,  would  have  to  submit  to  the 
Secretary  financial  guarantees  in  an 
amount  determined  by  the  Secretary  to 
be  sufficient  to  satisfy  the  institution's 
potential  liabilities  arising  from  the 
institution's  participation  in  the  Title 
rv,  HEA  programs.  Second,  one  or  more 
persons  or  entities  that  the  Secretary 


det(  rmines  to  exercise  substantial 
con  rol  over  the  institution  would  have 
to  a  ^e  to  be  jointly  or  severally  liable 
for  {  ny  liabilities  arising  from  the 
inst  tution's  participation  in  the  Title 
rv,  iEA  programs  and  any  civil  and 
crir  linal  monetary  penalties  authorized 
unc  Br  Title  IV  of  the  HEA.  The  law 
pen  [lits  the  Secretary  to  impose  these 
con  litions  on  these  institutions;  the 
Sec  etary  is  announcing  that  Jie  would 
alw  iys  impose  them,  because  these 
circ  Limstances  are  indicative  that  extra 
pro  ection  is  needed  for  the  institution 
anc  their  students  to  be  permitted  to 
ben  ;fit  from  the  use  of  Title  IV,  HEA 
pro  p-am  funds. 

G  snerally,  provisional  certification 
ma;  be  granted  for  a  period  of  no  longer 
tha  L  three  award  years.  In  accordance 
writ  I  section  498(h)  of  the  HEA,  an 
insi  itution  that  is  applying  for  initial 
par  icipation  may  be  provisionally 
cerl  ified  for  a  period  of  no  longer  than 
one  award  year.  A  participating 
insI  itution  that  was  accredited  or 
prei  iccredited  by  a  nationally  recognized 
aca  editing  agency  on  the  day  before  the 
Sec  etary  withdrew  the  Secretary's 
rea  Ignition  of  that  agency  may  be 
pro  dsionally  certified  for  no  longer 
tha  1 18  months  after  the  date  that  the 
Sec  -etary  withdrew  that  recognition. 
Th«  Secretary  has  the  authority  to 
spe  nfy  a  shorter  period  of  provisional 
cer  ification,  as  necessary. 

L  [  accordance  with  section  498(h)  of 
the  HEA,  the  Secretary  may  revoke  an 
ins  itution's  participation  in  the  Title 
rV,  -lEA  programs,  at  any  time  before 
the  end  of  a  period  of  provisional 
cer  ification,  if  the  Secretary  determines 
tha  the  institution  is  unable  to  meet  its 
res  (onsibilities  under  its  program 
pai  icipation  agreement.  If  the  Secretary 
ma  :es  that  determination,  the  Secretary 
wo  lid  notify  the  institution  of  the 
det  trmination  by  mail,  imless  the 
Sec  retary  chooses  more  expeditious 
me  ins,  and  revocation  would  take  effect 
on  late  that  notice  is  mailed.  The 
ins  itution  would  have  to  adhere  to  the 
req  lirements  of  proposed  §  668.26 
wh  ch  describes  the  consequences  of 
rev  xration. 

I  nder  the  terms  of  the  provisional 
cer  ification,  the  institution  does  not 
ha\  e  the  right  to  a  formal  appeal  imder 
sut  sart  G  of  this  part  before  the 
rev  xation  takes  effect.  However,  the 
Sec  retary  proposes  to  allow  the 
ins  itution  to  submit  a  written  request  to 
rec  )nsider  the  revocation  within  20 
da)  s  of  the  institution's  receipt  of  the 
Secretary's  notice,  after  the  revocation 
takes  effect.  The  institution's  request  for 
rec  )nsideration  would  have  to  include 
wr  tten  evidence  that  the  revocation  is 
un<  trarranted. 


If  the  Secretary  decides  that  the 
revocation  is  uinwarranted,  the 
institution's  provisional  certification 
would  be  reinstated  in  accordance  with 
the  time,  terms,  and  conditions  set  out 
in  the  institution's  original  provisional 
certification.  If,  after  consideration  of 
the  institution's  submission,  the 
Secretary  denies  the  institution's 
request,  the  institution  would  not  be 
permitted  to  reapply  for  participation  in 
the  Title  FV,  HEA  programs  before  at 
least  18  months  a^er  the  revocation  or 
the  expiration  of  any  debarment  or 
suspension  of  the  institution,  whichever 
is  later.  Generally,  an  institution  whose 
participation  has  been  terminated 
because  the  institution's  provisional 
certification  was  revoked  would  be  able 
to  apply  for  reinstatement  after  18 
months.  However,  a  debarment  or 
suspension  imder  E.O.  12549  or  the 
FAR  can  last  3  or  more  years.  This 
change  would  eliminate  any  doubt  that 
a  debarred  or  suspended  institution  may 
apply  for  reinstatement  of  the 
institution's  participation  during  the 
period  of  a  debarment  or  suspension. 
The  Secretary  will  not  accept  any 
application  by  a  debarred  or  suspended 
institution  until  the  debarment  or 
suspension  has  expired  or  been 
removed. 

Section  668.14    Program  Participation 
Agreement. 

The  Secretary  proposes  to  redesignate 
§  668.12  as  §  668.14.  This  section 
includes  provisions  dealing  with  third- 
party  servicers  that  were  proposed  in 
the  NPRM  published  on  February  17, 
1994  (in  part  II).  The  Secretary  will  not 
repeat  the  discussion  of  those 
provisions  here. 

Current  regulations  governing 
program  participation  agreements  state 
only  the  basic  terms  of  participation  in 
the  Title  FV,  HEA  programs  and  the 
purpose  and  scope  of  the  agreement 
between  the  Secretary  and  individual 
institutions.  All  of  the  specific 
provisions  of  the  program  participation 
agreement  that  are  listed  in  section 
487(a)  of  the  HEA  are  not  restated  in  the 
regulations.  Instead,  all  the  specific 
statutory  provisions  are  included  in  the 
actual  agreement  signed  between  the 
Secretary  and  individual  institutions. 
The  Secretary  proposes  to  revise  this 
section  of  the  regulations  to  include  not 
only  the  new  provisions  of  program 
participation  agreements  added  by  the 
Amendments  of  1992,  but  also  those 
provisions  previously  prescribed  by  the 
HEA  but  not  specifically  spelled  out  in 
this  section.  The  Secretary  will  specify 
which  proposed  changes  have  been 
made  to  this  section  as  a  result  of  the 
Amendments  of  1992  to  distinguish 


Federal  Register  /  Vol.  59.  No.  39  /  Monday.  February  28.  1994  /  Proposed  Rules  9537 


them  from  the  provisions  that  the 
Secretary  proposes  to  add  that  already 
e^dsted  imder  the  HEA,  but  have  not 
been  codified  in  regulations. 

The  additional  provisions  of  program 
participation  agreements  enumerated  in 
the  HEA,  as  well  as  other  changes  the 
Secretary  is  proposing  in  order  to  clarify 
what  the  agreements  cover  and  to  reflect 
new  procedures  and  statutory  language, 
are  described  below. 

By  providing  a  comprehensive  list  of 
the  provisions  of  the  basic  program 
participation  agreement  in  one  section, 
thus  making  reference  to  all  the 
provisions  more  convenient,  the 
Secretary  hopes  to  faciUtate  institutions' 
understanding  of  their  responsibilities 
with  respect  to  initial  and  continued 
participation  in  the  Title  IV,  HEA 
programs. 

The  Secretary  proposes  to  clarify  the 
scope  of  the  program  participation 
agreement.  By  signing  a  program 
participation  agreement,  an  institution 
indicates  it  understands  that  its  initial 
or  continued  participation  in  the  Title 
IV,  HEA  programs  is  contingent  on 
compliance  with  the  Student  Assistance 
General  Provisions  regulations,  the 
regulations  of  the  specific  Title  IV,  HEA 
programs  in  which  the  institution 
participates,  and  any  additional 
requirements  specific  to  that  institution 
that  the  Secretary  requires  the 
institution  to  meet.  Further,  the 
Secretary  proposes  to  make  clear  the 
long-standing  practice  that  the  program 
participation  agreement  applies  to  each 
branch  or  other  additional  location  of 
the  institution  that  meets  the  applicable 
requirements  of  the  Student  Assistance 
General  Provisions,  unless  the  Secretary 
specifies  otherwise. 

The  Secretary  proposes  to  specify  that 
by  entering  into  a  program  ptuticipation 
agreement  the  institution  agrees  to 
comply  not  only  with  statutory  and 
regulatory  requirements,  but  also  with 
any  special  arrangement,  agreement,  or 
limitation.  The  proposed  expansion  of 
this  provision  is  necessary  to  make  it 
clear  that  if  it  is  to  participate  in  a  Title 
IV,  HEA  program,  an  institution  must 
adhere  not  only  to  those  requirements 
listed  in  the  statute  and  regulations,  but 
to  any  conditions  of  provisional 
certification,  any  limitation  imposed  on 
the  institution  to  which  the  institution 
has  agreed,  or  any  other  special 
arrangement  that  the  institution  makes 
pursuant  to  statutory  or  regulatory 
authority  under  Title  IV  of  the  HEA.  The 
Secretary  also  believes  it  is  necessary  to 
clarify  the  Secretary's  longstanding 
interpretation  that  to  begin  or  continue 
to  participate  in  a  Title  IV,  HEA 
program,  an  institution  must  comply 


with  each  requirement  applicable  to  that 
program,  not  just  selected  provisions. 

The  Secretary  proposes  to  add  a 
clause  specifically  requiring  that 
institutions  that  receive  Title  IV,  HEA 
program  funds  under  an  advance 
payment  method  must  time  their 
requests  for  funds  to  meet  immediate 
programs  needs.  The  Secretary  finds 
that  this  addition  is  necessary  because, 
in  the  absence  of  this  specifically  stated 
requirement,  too  many  institutions  have 
drawn  down  funds  in  excess  of 
immediate  need,  thereby  adding 
unnecessarily  to  the  Federal  debt  by 
causing  the  Treasury  to  incur  interest 
costs  on  funds  given  to  institutions  that 
were  not  required  to  meet  immediate 
needs. 

The  Amendments  of  1992,  as  clarified 
by  the  Technical  Amendments  of  1993. 
has  removed  the  requirement  that  an 
institution  may  not  request  from  or 
charge  any  student  a  fee  for  processing 
or  handling  the  Federal  Student 
Assistance  Report,  to  conform  with 
other  statutory  provisions  of  the 
Amendments  of  1992  that  eliminated 
previous  references  to  that  report.  The 
Secretary  would  remove  the 
corresponding  regulatoiy  language  from 
this  section.  No  change  has  been  made 
to  the  general  requirement  that  an 
institution  may  not  request  from  or 
charge  any  student  a  fee  for  processing 
or  handling  any  application,  form,  or 
data  required  to  detemune  a  student's 
eligibility  for,  and  amount  of,  Title  IV, 
HEA  program  assistance. 

In  accordance  with  the  HEA.  an 
institution  must  establish  and  maintain 
necessary  administrative  and  fiscal 
procedures  and  records  to  ensure  proper 
and  efficient  administration  of  Title  IV, 
HEA  program  funds  that  the  institution 
receives  from  the  Secretary  or  from 
students.  Further,  the  Amendments  of 
1992  require  that  the  institution 
provide,  upon  request  and  in  a  timely 
manner,  information  relating  to  its 
administrative  capability  and  financial 
responsibility  of  the  institution  to  the 
Secretary,  the  appropriate  State 
postsecondary  review  entity  designated 
under  Part  H  of  Title  IV  of  the  HEA.  any 
applicable  guaranty  agency  under  the 
FFEL  programs,  and  the  institution's 
accrediting  agency  or  agencies.  The 
Secretary  proposes  to  add  to  this  list  of 
agencies  the  institution's  State  agency 
with  legal  jurisdiction  over  the 
institution  and,  where  appropriate,  the 
State  agency  recognized  by  the  Secretary 
for  the  approval  of  public  postsecondary 
education  as  an  alternative  to 
accreditation  or  preaccreditation.  The 
Secretary  believes  that  it  is  important 
that  these  agencies  also  have  access  to 
information  regarding  an  institution's 


financial  responsibiUty  and 
administrative  capability. 

The  HEA  requires  that  an  institution 
must  agree  to  comply  with  the 
Secretary's  regulations  governing 
financial  responsibility  and 
administrative  capability.  Thus,  the 
Secretary  would  specify  that  the 
institution  must  agree  to  comply  with 
proposed-to-be-redesignated  §§668.15 
and  668.16. 

The  HEA  requires  that  an  institution 
must  submit  reports,  as  directed  by  the 
Secretary,  to  the  Secretary,  or,  as 
appropriate,  holders  of  student  loans 
under  the  Title  IV,  HEA  programs, 
containing  information  required  to 
administer  the  Title  IV,  HEA  programs. 
The  Secretary  considers  this  provision 
to  be  self-explanatory  and  proposes  to 
add  this  statutory  requirement  to  the 
regulations  without  substantive 
mcxlifications. 

The  HEA  requires  that  an  institution 
may  not  provide  any  statement  to  a 
student  or  certification  to  a  lender  under 
the  FFEL  programs  that  quahfies  a 
student  for  loans  in  excess  of  the  aimual 
and  aggregate  limits  for  which  the 
student  is  eligible  for  in  accordance 
with  statutory  requirements.  The 
Secretary  proposes  to  extend  this 
requirement  to  include  unsubsidized 
Federal  Stafford  loans. 

The  HEA  requires  that  an  institution 
must  comply  with  the  consumer 
information  requirements  in  subpart  D 
of  these  regulations.  The  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  HEA  requires  that  an  institution 
that  advertises  job  placement  rates  as  a 
means  of  procuring  enrollment  must 
make  available  to  prospective  students 
data  necessary  to  substantiate  the 
truthfulness  of  the  advertisement.  In 
addition,  the  Amendments  of  1992 
require  that  an  institution  make 
available  to  prospective  students  the 
relevant  State  licensing  requirements  for 
any  job  for  which  an  institution's 
educational  program  is  designed  to 
prepare  prospective  students.  The  HEA 
also  requires  that  an  institution  must 
inform  all  eligible  borrowers  imder  the 
FFEL  programs  of  their  eligibility  for 
and  the  availability  of  State  grant 
assistance.  The  Secretary  considers  this 
provision  to  be  self-explanatory  and 
proposes  to  add  this  statutory 
requirement  to  the  regulations  without 
substantive  modifications. 

In  order  to  streamline  these 
regulations,  the  Secretary  proposes  to 
list  in  one  place  in  this  section  all  the 
certifications  that  an  institution  must 
make  to  participate  in  a  Title  IV,  HEA 
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program.  The  institution  would  have  to 
agree  in  its  program  participation 
agreemient  to  provide  these 
certifications.  These  certifications 
include  the  following:  (1)  That  the 
institution  has  in  operation  a  drug  abuse 
prevention  program  accessible  to  any  of 
the  institution's  officers,  employees,  and 
students;  and  (2]  estabhshment  of  a 
campus  security  policy  and  disclosure 
requirements  as  required  by  section 
485(f)  of  the  HEA.  The  Secretary 
considers  this  provision  to  be  self- 
explanator>'  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
writhout  substantive  modifications. 

The  HEA  requires  that  an  institution 
make  available  to  students  who  receive 
Title  TV,  HEA  program  aid  based  on 
their  ability  to  benefit  from  the  training 
offered  a  program  proven  successful  in 
assisting  those  students  to  obtain  the 
recognized  equivalent  of  a  high  school 
diploma.  The  Secretary  considers  this 
provision  to  be  self-explanatory  and 
proposes  to  add  this  statutory 
requirement  to  the  regulations  without 
substantive  modifications. 

The  Amendments  of  1992  require  an 
institution  to  agree  that  it  will  not  deny 
any  form  of  Federal  financial  aid  to  any 
eligible  student  solely  on  the  grounds 
that  the  student  is  participaUng  in  a 
program  of  study  abroad  approved  for 
credit  by  the  institution.  The  Secretary 
considers  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  Amendments  of  1992  require  that 
as  a  condition  for  participation  any 
institution  seeking  to  participate  for  the 
first  time  in  the  Federal  Stafford  Loan, 
Federal  PLUS,  and  Federal  SLS 
programs  and  any  institution 
participating  in  those  loan  programs 
that  changes  ownership  resulting  in  a 
change  of  control  or  changes  its  status 
as  a  main  campus,  branch  campus,  or  an 
additional  location,  develop  and 
implement  for  two  years  a  default 
management  plan.  The  Secretary 
proposes  to  allow  institutions  to 
develop  and  implement,  or  submit  if 
required  by  the  Secretary,  a  default 
management  plan  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
current  regulations  to  meet  this 
requirement. 

The  Amendments  of  1992  require  that 
an  institution  must  acknowledge  the 
authority  of  the  Secretary,  guaranty 
agencies  and  lenders  as  defined  in  34 
CFR  part  682,  nationally  recognized 
accreiditing  agencies,  the  Secretary  of 
Veterans  Affairs,  and  State 
postsecondary  review  entities 
designated  under  subpart  1  of  part  H  of 


Title  IV  of  the  HEA,  to  share  with  each 
othei  any  information  pertaining  to  the 
instil  Jtion's  ehgibility  for  or 
participation  in  the  Title  IV,  HEA 

,  or  any  information  on  firaud 
t  3use.  The  Secretary  proposes  to 
this  list  of  agencies  the 
instilkition's  State  agency  with  legal 
iuris4iction  over  the  institution  and, 
appropriate,  the  State  agency 
i^zed  by  the  Secretary  for  the 
appr  val  of  public  postsecondary 
educ  ition  as  an  alternative  to 
accreiditation  or  preaccredilation. 

statutory  provision  that  governs 
e  feet  of  fraud  and  criminal  conduct 
in  iividuals,  agencies,  or 

ns  affiliated  with  an 
institlution  was  discussed  in  the  NPRM 
publ  shed  on  Febriiary  17, 1994  (in  part 
II)  thf  t  deals  with  third-party  servicers. 
Amendments  of  1992  require  that 
institution  must  timely  and 
satis  sctorily  complete  any  survey 
cond  icted  as  a  part  of  the  Integrated 
Posts  scondary  Education  Data  System 
(IPEI|S),  or  oOier  Federal  data  collection 
on  postsecondary  institutions.  The 
tary  considers  this  provision  to  be 

anatory  and  proposes  to  add 
tatutory  requirement  to  the 
regu  itions  without  substantive 
mod  [ications. 
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Amendments  of  1992  spell  out 
requirements  imposed  on 
ipating  institutions  that  offer 
athl^ically  related  student  aid.  In  order 
to  papicipate  in  a  Title  IV,  HEA 

m,  an  institution  that  offers 
athle^cally  related  student  aid  must 
ile  annually  and  have  audited 
inde  lendently  at  least  every  3  years, 
)n  the  revenues  derived  by  the 
instil  ution  from  and  expenses  made  by 
ii  istitution  for  the  institution's 
ter  :ollegiate  athletics  activities.  This 
]  ilation  must  include  data  on  total 
and  total  expenses,  revenues 
« xpenses  attributable  to  football, 
and  expenses  attributable  to 
i  basketball,  revenues  and 
attributable  to  women's 
bask(  tball,  revenues  and  expenses 

I  utable  to  all  other  men's  sports 
coml  ined.  aftd  revenues  and  expenses 
attrit  utable  to  all  other  women's  sports 

i  ined.  The  compilation  must  also 
inclu  de  data  on  the  total  revenues  and 
per  ting  expenses  of  the  institution, 
nstitution  is  required  to  prepare 
ilation  within  6  months  after 
of  the  institution's  fiscal  year, 
nstitution  must  make  the 
lation  and,  where  allowable  by 
law,  the  required  audits,  available 
ion  by  the  Secretary  and  the 


c  )mpi 
e:  id 


u  spectic 
publ  c 

Fo  purposes  of  this  compilation,  the 
Ame  idments  of  1992  define  revenues 


fix)m  intercollegiate  athletics  activities 
allocable  to  a  sport  to  include  without 
limitation  gate  receipts,  broadcast 
revenues,  appearance  guarantees  and 
options,  concessions,  and  advertising. 
Revenues  such  as  student  activities  fees 
or  alumni  contributions  not  allocable  to 
a  sport  must  be  included  in  the 
calculation  of  total  revenues  only.  The 
Amendments  of  1992  define  expenses 
for  intercollegiate  athletics  activities 
allocable  to  a  sport  to  include  without 
limitation  grants-in-aid,  salaries,  travel, 
equipment,  and  supplies.  E.xpenses  such 
as  general  and  administrative  overhead 
that  are  not  allocable  to  a  sport  must  be 
included  in  the  calculation  of  total 
expenses  only.  Generally,  the  Secretary 
is  proposing  to  restate  the  language  of 
the  statute  in  the  regulations.  However, 
the  Secretary  proposes  changes  to 
conform  with  the  NCAA's  1989 
Financial  Audit  Guidelines.  In  addition 
to  the  statutory  definition  of  what  is 
included  in  revenues  from 
intercollegiate  athletics  activities 
allocable  to  a  sport,  the  Secretary 
proposes  to  specify  that  other 
conference  distributions  in  addition  to 
broadcast  revenues  would  also  be 
included.  The  Secretary  also  proposes  to 
specify  that  revenues  such  as 
investment  interest  income  that  are  not 
allocable  to  a  sport  would  be  included 
in  the  calculation  of  total  revenues  only. 

The  Amendments  of  1992  provide 
that  an  institution  may  not  impose  any 
penalty  on  any  student  because  of  the 
student's  inability  to  meet  his  or  her 
financial  obligations  to  the  institution  as 
a  result  of  the  delayed  disbursement  of 
a  title  rv,  HEA  program  loan  due  to 
compliance  with  statutory  and 
regulatory  requirements  for  the  Title  IV. 
HEA  programs,  or  delays  attributable  to 
the  institution.  The  statute  specifies  that 
those  prohibited  penalties  include  the 
assessment  of  late  fees,  the  denial  of 
access  to  classes,  libraries,  or  other 
institutional  facilities,  or  the 
requirement  that  the  student  borrow 
additional  funds.  The  Secretary 
proposes  to  clarify  that  the  restriction 
that  institutions  may  not  require  a 
student  to  borrow  additional  funds 
would  apply  only  to  funds  for  which 
interest  or  other  charges  are  assessed. 
Therefore,  this  provision  would  not 
apply  to  any  interest-free  loans  that  the 
institution  might  require  the  student  to 
borrow  until  other  sources  of  aid  are 
available. 

The  Amendments  of  1992  provide 
that  an  institution  may  not  provide  any 
commission,  bonus,  or  other  incentive 
payment  based  directly  or  indirectly  on 
success  in  securing  enrollments  or 
financial  aid  to  any  persons  or  entities 
engaged  in  any  student  recruiting  or 
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admission  activities.  An  institution  also 
may  not  provide  such  an  incentive 
payment  to  any  persons  or  entities 
engaged  in  making  decisions  regarding 
the  awarding  of  student  financial 
assistance.  The  statute  specifies  that  this 
requirement  does  not  apply  to  the 
recruitment  of  foreign  students  residing 
in  foreign  countries  who  are  not  eligible 
to  receive  Federal  student  assistance. 
The  Secretary  proposes  to  extend  this 
provision  to  require  that  institutions 
also  may  not  contract  with  entities  that 
improperly  provide,  any  commission, 
bonus,  or  other  incentive  payment  as 
delineated  in  the  statute.  The  Secretary 
believes  that  this  provision  is  necessary 
to  implement  more  rigid  restrictions 
than  were  seen  in  the  past  on  the 
practices  of  "commissioned 
salespersons."  The  Secretary  proposes 
to  repeat  the  language  of  the  statute  with 
the  addition  of  this  change.  The 
Secretary  believes  it  is  clear  that  this 
statutory  requirement  places  ngid 
restrictions  on  the  practice  of 
recruitment,  admission  activities,  and 
the  awarding  of  student  financial 
assistance. 

The  Secretary  is  aware  that  some 
institutions  pay  incentives  to  recruiters 
or  admissions  office  employees  based 
on  the  success  of  those  persons  in 
enrolhng  students,  provided  that  the 
enrolled  students  maintain  satisfactory 
progress  for  and  remain  enrolled  in  the 
institution  for  a  specified  period  of  time. 
The  Secretary  considers  this  practice, 
which  commonly  is  referred  to  as  an 
incentive  based  on  "retention,"  to  be  an 
example  of  an  activity  that  is  prohibited 
by  the  statute. 

During  the  negotiated  rulemaking 
sessions,  the  Secretary's  negotiator 
requested  further  examples  of 
prohibited  activities.  A  non-Federal 
negotiator  offered  the  following 
examples  that  the  Secretary  believes  are 
not  permitted  by  the  statute.  (1)  An 
institution  might  offer  payments  or  gifts 
to  students  for  referring  other 
prospective  students  for  admission  to 
the  institution.  (2)  An  institution  might 
offer  payments  or  gifts  to  students  on 
the  condition  that  persons  whom  the 
students  referred  to  the  institution  were 
actually  admitted  and  remained 
enrolled  in  the  institution  for  a  specified 
period  of  time.  (3)  An  institution  might 
present  gifts  to  alumni,  such  as  coffee 
mugs,  sporting  events  tickets,  or 
contributions  in  their  name  for  referring 
students  to  the  institution  for 
admission.  (4)  An  institution  might  pay 
bonuses  to  Directore  of  Admissions  (or 
other  management  personnel)  based  on 
the  number  of  enrollments  received 
during  a  particular  academic  year  or  the 
niunber  of  students  who,  after  enrolling, 


remained  at  the  institution  imtil  all 
financial  aid  had  been  received.  The 
Secretary  specifically  requests 
comments  on  these  examples  and  others 
that  might  serve  as  usefulguidelines  in 
these  regulations. 

The  Amendments  of  1992  require  that 
an  institution  comply  with  applicable 
requirements  estabUshed  by  all 
members  of  the  "triad";  i.e.,  the 
Secretary,  State  postsecondary  review 
entities,  and  nationally  recognized 
accrediting  agencies  pursuant  to  part  H 
of  title  rv  of  the  HEA.  The  Secretary 
considera  this  provision  to  be  self- 
explanatory  and  proposes  to  add  this 
statutory  requirement  to  the  regulations 
without  substantive  modifications. 

The  Amendments  of  1992  require  that 
an  institution  comply  with  the 
institutional  refund  policy  established 
in  accordance  with  §  668.22.  The 
Secretary  considers  this  provision  to  be 
self-explanatory  and  proposes  to  add 
this  statutory  requirement  to  the 
regulations  without  substantive 
modifications. 

Finally,  in  addition  to  the  statutory 
requirements  for  program  participation  " 
agreements,  an  institution  would  have 
to  agree  to  be  liable  for  all  improperly 
spent  or  unspent  funds  received  under 
the  title  IV.  HEA  programs,  including 
funds  administered  by  a  third-f>arty 
servicer,  and  refunds  that  the  institution 
or  its  servicer  may  be  required  to  make. 
This  provision  was  proposed  and 
discussed  in  the  NPRM  pubUshed  on 
February  17, 1994  (in  part  II)  that  deals 
with  third-party  servicers. 

The  Amendments  of  1992  and  the 
Technical  Amendments  of  1993 
amended  the  HEA  to  require  that  an 
institution  that  has  a  change  in 
ownership  resulting  in  a  change  in 
control  reestablish  institutional 
eligibility  and  undergo  a  certification 
review  before  it  may  participate  in  any 
title  IV,  HEA  programs.  Therefore,  the 
Secretary  is  proposing  to  remove  the 
provision  in  ciurent  regulations  that 
permitted  the  new  participation 
agreement  of  an  institution  that  changed 
ownership  to  be  effective  on  the  date  of 
the  change  of  ownership.  Instead,  under 
the  proposed  regulations,  the  program 
participation  agreement  of  an  institution 
that  changes  ownership  would  be 
effective  on  the  date  that  the  Secretary 
signs  the  agreement,  just  as  any  other 
new  program  participation  agreement 
would. 

The  Secretary  proposes  to  specify  that 
a  program  participation  agreement 
expires  if  the  institution's  participation 
ends  because:  (1)  The  institution  closes 
or  stops  providing  educational  programs 
for  a  reason  other  than  a  normal 
vacation  period  or  a  natural  disaster  that 


directly  affects  the  institution  or  the 
institution's  students;  (2)  the  institution 
loses  its  institutional  eligibiUty  under 
34  CFR  part  600;  (3)  the  institution's 
{>eriod  of  participation,  as  specified 
under  §  668.13,  expires  (that  is.  the  four- 
year  limit  on  participation,  the  limits  on 
participation  established  pursuant  to 
provisional  certification,  or  shorter 
periods  established  by  the  Secretary),  or 
the  institution's  provisional  certification 
is  revoked  under  §  668.13;  (4)  the 
Secretary  determines  imder  §668. 13(c) 
that  the  institution  that  is  applying  for 
certification  has  jeopardized  its  ability 
to  perform  its  financial  responsibiUties- 
by  not  meeting  the  factors  of  financial 
responsibility  under  §  668.15  or  the 
standards  of  administrative  capabihty 
imder  §  668.16  (in  the  case  of  an 
institution  whose  participation  has  been 
limited  or  suspended  under  subpart  G  of 
this  part,  or  voluntarily  enters  into 
provisional  certification);  or  (5)  the 
Secretary  receives  a  notice  from  the 
appropriate  SPRE  that  the  institution's 
participation  should  be  withdrawn. 

These  provisions  would  conform  to 
the  provisions  in  proposed  §  668.26 
governing  the  end  of  an  institution's 
participation  in  a  title  IV.  HEA  program. 
The  first  of  these  circ^unstances  listed 
above  is  purely  a  clarification  of  existing 
practice.  The  last  three  describe 
circimistances  mandated  by  the  change 
made  to  the  HEA  by  the  Amendments 
of  1992. 

Section  668 . 1 5    Factors  of  Financial 
Responsibility 

The  Secretary  proposes  to  redesignate 
§668.13  as  §668.15. 

This  section  includes  provisions 
dealing  with  third-party  servicers  that 
were  proposed  in  the  NPRM  published 
on  February  17,  1994  (in  part  II).  The 
Secretary  will  not  repeat  the  discussion 
of  those  provisions  here.  However,  this 
third-party  servicer  NPRM  proposed  to 
apply  the  general  standards  of  financial 
responsibility  that  are  proposed  in  this 
NPRM  to  third-party  servicers  that 
contract  with  lenders  or  guaranty 
agencies  to  administer  any  aspect  of  the 
title  rv,  HEA  programs. 

General 

Section  487  of  the  HEA  requires  the 
Secretary  to  develop  regulations  to 
determine  the  financial  responsibility  of 
an  institution  as  a  part  of  the  Secretary's 
determination  that  an  institution  is  able 
to  participate  in  a  title  IV,  HEA  program. 
Section  498  of  the  HEA  mandates  some 
of  the  standards  that  the  Secretary  must 
use  in  making  a  determination  of 
financial  responsibility.  In  general, 
section  498  of  the  HEA  adopted,  with 
modifications,  the  standards  used  by  the 


9540 


Federal  RegJster  /  Vol.  59.  yo.  39  /  Monday.  February  28,  1994  /  Proposed  Rules 


Secretary  in  current  §  668.13  of  the 
Student  Assistance  General  Provisions 
regulations.  The  Secretary  proposes  to 
require  an  institution  to  demonstrate 
that  it  is  financially  responsible  under 
the  proposed  requirements  in  this 
section. 

General  Standards  of  Financial 
Responsibility 

In  paragraph  (b)  of  proposed  §  668.15. 
the  Secretary  would  list  general 
standards  of  financial  respHinsibility. 
The  first  six  standards  are  applicable  to 
all  institutions.  Section  498(c)(1)  of  the 
HEA  specifies  that  an  institution's 
financial  responsibility  must  be 
determined  based  on  whether  the 
institution  is  able  to  provide  the 
services  that  the  institution  claims  to 
provide,  to  provide  administrative 
resources  necessary  to  comply  with 
Title  IV,  HEA  program  requirements, 
and  to  meet  all  of  the  institution's 
financial  obUgations,  including  refunds 
and  liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary 
These  standards  were  adopted  from 
current  regiilations  and  the  Secretary 
projxtses  to  continue  to  use  them 
unchanged. 

The  Secretary  proposes  to  add  to  the 
list  of  proposed  financial  responsibility 
requirements  for  all  institutions  the 
requirement  that  an  institution  be 
current  on  any  debt  service  payments. 
An  institution  normally  has  variable 
costs  that  fluctuate  to  meet  the  demand 
created  by  increasing  or  decreasing 
volume  in  those  costs  such  as  those  for 
educational  supplies  and  expenses  and 
instructor  salaries  associated  with 
educating  an  increasing  or  decreasing 
number  of  students.  Debt  service 
represents  a  fixed  cost,  such  as  mortgage 
or  lease  payments,  to  the  institution  that 
generally  does  not  fluctuate  with  that 
volume.  Thus,  in  a  situation  in  which 
an  institution  is  experiencing  a  decline 
in  revenue  due  to  a  decrease  in  new 
enrollments,  debt  service  woidd  remain 
unchanged.  The  institution's  flexibiUty 
to  deal  financially  with  the  decline  is 
reduced  because  management  typically 
is  unable  to  adjust  the  amount  of 
payment  for  debt  service  wnthout  the 
consent  of  the  creditor  to  whom  the  debt 
is  owed.  This  situation  places  some 
degree  of  control  outside  the  institution 
and  beyond  the  scope  of  management's 
ability  to  deal  with  a  deteriorating 
situation  by  reducing  costs. 
Furthermore,  a  failure  to  meet  debt 
service  payments  might  precipitate 
collective  action  on  the  part  of  creditors 
to  place  the  institution  in  an 
involuntary  liquidation  situation  under 
Federal  bankruptcy  laws. 


Alematively^  a  growing  institution 
usually  must  take  on  more  debt  to  fund 
its  Of  erations.  Should  the  growth  fail  to 
conti  lue.  the  institution  might  be 
unab  e  to  service  the  increasing  debt 
servii  :e  associated  with  its  expansion. 
Thus  the  Secretary  believes  an 
instil  jtion's  failure  to  remain  current  on 
its  de  3t  service  payments  would  be  a 
stron  >  indicator  of  the  institution's 
inabi  ity  to  meet  its  financial 
oblig  itions. 

Set  tion  498(c)(5)  of  the  HEA  provides 
that  I  le  Secretary  must  establish 
requ  rements  for  an  institution  to 
maio  Bin  sufficient  cash  reserves  to 
ensu  e  repayment  of  any  required 
refun  ds.  Section  498(c)(5)  of  the  HEA 
also  irovides  for  an  exemption  to  this 
requ:  rement  which  is  discussed  below 
unde  r  exceptions  to  the  general 
stanc  ards  of  financial  responsibility. 
The  ;  iecretary  proposes  to  require  an 
instil  ution  to  maintain,  at  all  times,  a 
mini  num  cash  reserve  of  at  least  10 
perc«  nt  of  the  institution's  total  deferred 
tuiti(  n  income  at  the  end  of  the 
instil  ution's  most  recent  fiscal  year  for 
repa  ment  of  refunds.  The  cash  reserve 
wou  i  have  to  be  maintained  in  a  cash 
reser  re  account  and  would  have  to 
cons  St  of  cash  or  cash  equivalents,  as 
thcs«  terms  are  defined  in  accordance 
with  generally  acceptable  accounting 
prin(  iples. 

Th  3  Secretary  believes  that  it  would 
be  ui  reasonable  and  unduly 
burd  !nsome  to  require  an  institution  to 
calcvj  late  the  percentage  of  its  cash 
reser  /e  on  a  continual  basis. 
Accc  rdingly,  the  Secretary  would 
requ  re  an  institution  to  determine  its 
total  deferred  income  at  the  end  of  the 
insti'  ution's  fiscal  year  and  calculate  the 
pera  ntage  based  on  that  total.  Once  that 
perc  ntage  is  determined,  the  institution 
wou  d  have  to  maintain  that  amount  of 
cash  reserve  at  all  times  until  a  new 
calcv  lation  is  performed  at  the  end  of 
the  ii  tstitution's  subsequent  fiscal  year. 
The  I  alculation  would  be  based  on  the 
insti'  ution's  total  deferred  tuition 
incoiie  because  deferred  tuition  income 
is  anjindicator  of  the  value  of  services 
that  he  institution  will  provide  for  the 
com:  Qg  year  The  Secretary  requests 
com]  nent  on  a  comparable  way  to 
detei  mine  the  appropriate  level  for  the 
cash  reserve. 

Te  1  percent  of  this  amount  represents 
roug  ily  the  equivalent  of  a  month's 
wort  1  of  an  institution's  revenue.  The 
Seer  tary  considers  this  amoimt  a 
reas<  nable  amount  for  an  institution  to 
have  available  to  pay  refunds  in  the 
even  of  the  institution's  precipitous 
clo«t  re.  Generally,  under  this  proposal, 
an  ii  stitution  would  demonstrate  its 
com  tlianoe  with  this  provision  once  a 


year  with  the  submission  of  the 
institution's  audited  financial 
statements.  However,  because  an 
institution  would  be  expected  to 
maintain  this  cash  reserve  at  all  times, 
the  Secretary  would  reserve  the  right  to 
evaluate  an  institution's  compliance 
with  the  requirement  at  any  time. 
Finally,  the  proposal  to  allow  cash 
equivalents  to  be  included  in  the  cash 
reserve  is  consistent  with  generally 
accepted  accounting  principles. 

Finally,  the  Secretary  proposes  that, 
in  order  to  be  financially  responsible,  an 
institution  must  not  have  as  part  of  its 
audit  report  for  its  most  recently 
completed  fiscal  year  any  of  the 
following.  First,  the  institution's  audit 
would  not  contain  a  statement  by  the 
accountant  acknowledging  substantial 
doubt  about  the  institution's  ability  to 
continue  operating  as  a  going  concern. 
A  "going  concern"  statement  is  a 
professional  opinion  rendered  by  an 
independent  certified  public 
accountant,  commenting  on  the 
institution's  unstable  financial 
condition  and  informing  the  reader  of 
the  possibility  that  the  institution  may 
not  survive  the  coming  fiscal  year. 
Although  such  a  "going  concern" 
statement  is  rarely  issued,  its  presence 
attests  to  a  concern  held  by  the  auditor 
that  the  institution's  ability  to  continue 
operating  is  uncertain.  The  Secretary 
believes  that  if  an  auditor,  after  close 
examination  of  the  institution's 
operations,  concludes  that  such  a 
statement  is  warranted,  this  is  cause  for 
the  Department  to  protect  its  interest  in 
the  Title  TV,  HEA  program  funds 
administered  by  the  institution  by 
requiring  the  institution  to  be  subject  to 
the  appropriate  remedies  for 
establishing  financial  responsibility,  or 
to  be  subject  to  provisional  certification 
or  the  proceedings  in  subpart  G  of  these 
regulations. 

Second,  the  institution's  audit  could 
not  contain  a  finding  of  unauthorized 
use  of  donor  restricted  net  assets  to  meet 
current  operating  expenses. 
Unauthorized  use  of  donor  restricted  net 
assets  is  a  violation  of  the  restrictions 
placed  on  donations  by  the  donor  Any 
donor-restricted  funds  are  placed  in  an 
endowment  fund  to  be  used  for  specific 
purposes,  such  as  providing 
scholarships.  Donor  restricted  net  assets 
are  most  commonly  found  at  nonprofit 
institutions.  The  Secretary  beUeves  that 
if  this  money  is  transferred  to  ciarrent 
funds  or  total  net  assets  for  current 
operating  expenses,  this  is  not  only  an 
indication  of  extremely  impaired  cash 
flow,  but  also  a  violation  of  an 
institution's  responsibility  as  a  fiduciary 
of  Title  IV,  HEA  program  funds. 
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Third,  the  institutioo's  audit  could 
not  contain  a  disclaim«i  or  adverse 
opinion  by  the  accountant.  A 
disclaimed  or  adverse  ojanion  is  an 
indicator  that  the  auditor  is  imable  to 
perform  a  complete  audit  of  the 
institution  with  the  assurance  that  the 
audit  presents  a  reUable  presentation  of 
the  institution's  financial  condition.  An 
audit  submitted  with  such  a  disclaimer 
or  limitation  would  cause  the 
institution's  financial  report  to  be 
rejected  by  the  Secretary.  Such  a 
statement  in  the  auditor's  report  is  an 
indication  that  the  financial  statement 
was  not  prepared  in  accordance  with 
generally  accepted  accounting 
principles  as  required  in  current 
regulations. 

The  statute  authorizes  the  Secretary  to 
prescribe  criteria  for  evaluating 
operating  losses,  net  vrorth,  asset  to 
liabilities  ratios  and  operating  fimd 
deficits.  The  Secretary's  goal  in 
developing  these  proposed  regulations 
•  is  to  ensure  that  institutions  are  capable 
to  operate  as  a  fiduciary  of  Federal 
funds  based  on  a  sufficient  financial 
base  to  properly  provide  education  and 
meet  the  institution's  financial 
.    obUgations.  The  Secretary,  therefore, 
proposes  to  amend  the  current  factors  of 
financial  responsibility  section  to 
establish  new  financial  responsibility 
standards  as  a  means  of  further  refining 
the  above  requirements. 

The  Secretary  proposes  that,  as  in  the 
past,  failure  to  meet  any  one  of  the 
factors  may  result  in  initiation  of  an 
administrative  proceeding  to  limit, 
suspend,  fine  or  terminate  an 
institution.  Because  some  of  these 
proposed  factors  are  more  stringent  than 
those  currently  found  in  the  regulations, 
the  Secretary  recctgnizes  that  an 
institution  may  need  a  sufficient  period 
of  time  to  adjust  its  operations  in  order 
to  come  into  compliance  with  these 
proposed  factors,  if  they  are  adopted. 
Under  this  proposal,  the  5>ecretary  may 
provisionally  certify  institutions  that 
did  not  meet  these  proposed  standards 
to  provide  them  with  this  additional 
period  of  time  to  comply,  provided  that 
the  institution  shows  that  it  would  have 
met  the  current  standards. 

The  Technical  Amendments  ol  1993 
require  the  Secretary  to  take  into 
account  an  institution's  total  financial 
circumstances  in  making  a 
determination  of  an  institution's 
financial  responsibility.  The  Secretary 
believes  that  these  proposed  factors 
evaluate,  both  directly  and  indirectly, 
the  overall  soundness  of  an  institution's 
financial  condition  for  the  period 
covered  by  its  audited  financial 
statements  and,  therefore,  take  into 
account  an  institution's  total  financial 


coaditioo  as  required  by  the  Technical 
Amendments  of  1993. 

The  Technical  Amendments  of  1993 
require  that  criteria  developed  for  the 
determination  of  an  institution's 
financial  responsibiUty  take  into 
account  any  differences  in  generally 
accepted  accounting  principles, 
including  required  financial  statements, 
that  are  appUcable  to  for-profit  and 
nonprofit  institutions.  Therefore,  in 
addition  to  general  standards  that  all 
institutions  would  be  required  to  meet, 
the  Secretary  has  proposed  standards 
applicable  specifically  to  for-profit, 
nonprofit,  and  public  institutions  that 
the  Secretary  beheves  indicate  an  equal 
level  of  financial  responsibility.  At  the 
suggestion  of  seme  of  the  negotiators, 
the  proposed  specific  standards  of 
financial  responsibility  have  been 
organized  by  typ>e  of  institution;  i.e..  for- 
profit,  nonprofit,  and  pubUc. 

Due  to  differences  in  legal  and 
reporting  entity,  mission,  and 
accounting  format  for  nonprofit  entities 
and  for  profit-seeking  entities,  there  are 
differing  tests  of  financial  responsibiUty 
to  be  applied.  Evaluating  a  nonprofit 
entity's  overall  financial  condition  is 
more  complicated  because  there  is  no 
commonly  accepted  standard  of 
acceptable  financial  condition. 
Generally,  a  measure  of  an  institution's 
financial  condition  is  a  measure  of  an 
institution's  solvency-,  or  the  ability  of 
an  institution  to  adequately  cover  its 
expenditures  with  revenues.  In 
determining  an  institution's  financial 
condition,  the  Secretary  believes  it  is 
necessary  to  look  at  the  institution's 
short-term  solvency  and  long-term 
solvency,  which  is  the  abifity  of  an 
institution  to  support  an  adequate  level 
of  services  over  the  long  run. 
withstanding  economic  disruption  and 
meeting  changing  demands  for  services. 

With  accounting  for  for-profit  entities, 
analysis  of  financial  statements  provides 
an  understanding  of  an  institution's 
financial  condition  through 
comparisons  of  key  financial  ratios  that 
measure  the  institution's  ability  to 
remain  solvent  while  continuing  to 
provide  educational  services  at 
acceptable  levels.  Examination  of 
financial  information  from  nonprofit 
entities  requires  a  review  of  other 
organizational  factors  that  measure  the 
ability  of  the  institution  to  provide 
educational  services  using  a  larger  end 
more  complex  source  of  funds.  It  is 
therefore  necessary  to  differentiate  the 
standards  that  are  applicable  to  profit- 
seeking  entities  fram  the  standards  that 
are  applicable  to  nonprofit  entities. 

The  Secretary  will  first  address  the 
specific  standards  for  for-profit 
institutions. 


The  Secretary  proposes  to  require  that 
a  for-orofit  institution  have,  at  the  end 
of  its  latest  fiscal  year,  a  ratio  of  current 
assets  to  oirrent  liabilities  of  at  least 
1.25:1.  One  commonly  used  means  of 
determining  whether  or  not  the 
institution  has  sufficient  short-term 
solvency  is  use  of  the  ratio  of  current    ' 
assets  to  current  liabihties.  For  the  past 
fourteen  years  the  Department  has  used 
a  current  assets  to  current  li^iUties 
ratio  of  at  least  1:1  as  an  indicator  of 
financial  responsibility.  This  means  that 
the  institution  has  current  assets  at  least 
equal  to  their  current  liabiUties.  In 
theory,  this  would  indicate  that  an 
institution  has  sufficient  resources  to 
handle  not  only  debt  service,  but  also 
other  Ua^ilities  for  at  least  the  coming 
fiscal  year.  The  higher  the  amount  of 
assets,  the  better  the  liquidity  position 
of  the  institution  and,  therefore,  the 
better  the  institution  will  be  able  to 
handle  unforeseen  economic  conditions. 
The  Secretary  believes  that  the  current 
1:1  benchmark  offers  little  or  no 
indication  of  adequate  short-term 
solvency.  A  1.25:1  benchmark  has, 
therefore,  been  proposed  for  for-profit 
institutions.  Cash  is  now  required  to  be 
a  component.  The  Secretary  believes 
that  the  proposed  increase  in  current 
assets  will  help  fo  ensure  that 
institutions  have  sufficient  resources  to 
provide  worthwhile  education  and 
training. 

The  Secretary  is  proposing  a  higher 
ratio  of  current  assets  to  current 
habilities  ratio  for  for-profit  institutions 
than  for  nonprofit  institutions.  The 
Secretary  believes  that  a  higher  current 
ratio  is  necessary  for  for-profit 
institutions  because  they  will  be  less 
likely,  in  the  event  of  hampered 
liquidity,  to  draw  on  fund-raising  as  a   ■ 
source  of  cash.  This  rationale  is 
discussed  later  as  part  of  the  discussion 
of  the  proposed  ratio  of  current  assets  to 
current  liabilities  for  nonprofit 
institutions. 

The  Secretary  proposes  to  exclude 
bom  the  calculation  of  this  ratio  for  for- 

[>rofit  institutions,  uncollateraUzed 
oans  receivable  from  owners  and 
related  parties.  UncoUateralized  reiated 
party  loans  are  loans  that  have  been 
made  to  affiliates,  officers,  or  employees 
and  have  not  been  secured  by  tangible 
assets.  In  accordance  with  Accounting 
Research  Bulletin  43  (ARB43),  chapter 
3A,  paragraph  6,  the  concept  of  current 
assets  contemplates  the  exclusion  fiom 
that  classification  of  such  resources  as 
"•  *  •  (c)  receivables  arising  fiora 
unusual  transactions  (such  as  the  sale  of 
capital  assets,  or  loans  or  advances  to 
affiliates,  officers,  or  employees)  that  are 
not  expected  to  be  received  within 
twelve  (12)  months".  In  the  event  that 
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certain  financial  statements  present 
these  types  of  loans  on  the  balance 
sheet,  they  will  be  disregarded  by  the 
Secretary  in  computation  of  the  current 
ratio. 

Further,  because  the  proposed  cash 
reserve  requirement  may  cause  a  portion 
of  the  institution's  cash  reserves  to  be 
classified  as  a  restricted  asset,  which 
would,  under  generally  accepted 
accounting  principles,  be  excluded  from 
classification  as  current  assets,  the 
Secret£iry's  proposal  specifies  that,  for 
for-profit  institutions,  the  cash  reserves 
may  be  included  in  the  institution's 
current  assets  in  calculating  the 
institution's  current  assets  to  current 
.  habilities  ratio.  The  Secretary  believes 
that  it  is  appropriate  to  permit  for-profit 
institutions  to  treat  the  cash  reserves  as 
ciirrent  assets  because  the  funds  are 
held  for  the  benefit  of  the  students,  and 
inclusion  of  those  amounts  toward 
demonstrating  a  1.25:1  current  ratio  still 
leaves  the  institution  with  sufficient 
unrestricted  assets  to  pay  all  current 
expenses. 

The  Secretary  proposes  that  a  for- 
profit  institution  is  financially 
responsible  if  it  has  not  had  operating 
losses  over  both  of  its  two  latest  fiscal 
years  that  cause  an  operating  loss 
exceeding  10  percent  of  the  institution's 
previous  year's  tangible  net  worth  for  its 
latest  fiscal  year.  While  it  may  not  be 
unusual  for  an  institution  to  record  a 
loss  in  any  fiscal'year,  this  loss  is  not 
harmful  so  long  as  the  loss  is  not 
excessive,  is  not  indicative  of  a 
deteriorating  trend  in  the  institution's 
financial  condition,  and  the  institution 
otherwise  meets  the  factors 
substantiating  its  financial  strength.  The 
Secretary  proposes  to  define  an 
operating  loss,  for  purposes  of  these 
provisions,  as  total  net  income  minus 
extraordinary  gains  or  losses,  income  or 
losses  from  discontinued  operations, 
prior  period  adjustments,  and  the 
cumulative  efi^ect  of  changes  in 
accounting  principle,  estimate,  or 
reporting  entity.  The  Secretary  proposes 
that  the  calculation  of  tangible  net 
worth  shall  exclude- all  assets  defined  as 
intangible  in  accordance  with  generally 
accepted  accounting  principles.  The 
Secretary  believes  this  standard  will 
measure  whether  a  profit-seeking  entity 
is  operating  bom  current  cash  flow  to 
the  extent  possible.  The  aggregate 
residual  effect  of  these  activities  on  the 
organization's  individual  net  assets  is 
represented,  along  with  any  interfund 
transfers  that  may  have  taken  place 
during  the  period. 

The  Secretary  proposes  that  a  for- 
profit  institution  is  financially 
responsible  if  it  had,  for  its  latest  fiscal 
year,  a  positive  tangible  net  worth.  The 
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Seen  tary  proposes  that,  for  purposes  of 
:tion,  a  positive  tangible  net 
occxirs  when  the  institution's 
)le  assets  exceed  its  liabiUties. 
ler,  the  Secretary  proposes  that  the 
lation  of  tangible  net  worth  shall 
le  all  assets  defined  as  intangible 
in  accordance  with  generally  accepted 
accoiinting  principles.  In  applying  this 
prop  )sed  standard,  the  Sea«tary  could 
cons:  der  the  effect  of  extraordinary - 
gains  or  losses  resulting  bom  unusual 
and  i  ifrequent  events,  and  could  take 
into  ( onsideration  the  cumulative  effect 
of  ch  inges  in  accounting  principle, 
estinj  ate  or  reporting  entity  to  the  extent 
that  i  uch  a  change  results  in  a  more 
accuj  ate  representation  of  the 
instil  iiticn's  financial  position  in 
accoi  dance  with  generally  accepted 
accoi  nting  principles.  For  the  past 
fourti  len  years,  the  Department  has  had 
a  stai  dard  for  net  worth  that  states  that 
an  in  ititution  is  not  financially 
respc  nsible  if  it  has  a  deficit  net  worth 
(i.e.,  he  institution's  liabifities  exceed 
its  as  >ets.),  a  measure  of  long-term 
solve  icy.  Therefore,  an  institution  with 
a  net  worth  of  zero  meets  this  current 
requi  -ement.  The  proposed  change  from 
pena  izing  a  deficit  net  worth  to 
requi  ing  a  positive  net  worth  is  only  a 
techr  ical  change  in  form  that  should 
affed  few,  if  any  institutions. 

By  excluding  all  assets  classified  as 
intan  ^ble,  all  assets  such  as  goodwill, 
orgar  ization  costs,  and  covenants-not- 
to-co;  npete,  which  have  little  market 
value  in  the  determination  of  an 
instit  ition's  overall  solvency  will  be 
elimi  lated  in  the  calculation  of  net 
wort] ..  hi  purchasing  a  business,  the 
new  ( iwner  pays  an  amount  and 
alloc^  tes  the  market  value  to  individual 
tangi  lie  assets  in  order  to  prepare 
finan  ;ial  statements.  After  applying  the 
propi  r  market  value  to  the  various 
asseti ,  any  residual  amount  that  appears 
on  th  i  institution's  balance  sheet  as 
goodi  n\l.  organization  costs,  or 
cover  ant-not-to-compete,  is  classified  as 
an  in  angible  asset. 

It  ij  the  Secretary's  intent  to  identify 
those  institutions  that  do  not  have 
suffic  lent  capital  assets.  For  example, 
busin  Bsses  that  operate  on  month-to- 
mont  I  leases  with  minimum  capital 
actus  ly  invested  in  the  business  are  a 
poten  tial  risk  to  students,  and 
ultim  itely  to  the  taxpayers  in  terms  of 
possi  )le  collapse  and  bailout.  In  these 
cases  loans  to  students  are  often 
autor  latically  discharged  in  accordance 
with  >rovisions  in  the  HEA.  Preventing 
institiitions  that  have  no  real  assets  from 
participating  in  the  programs  should 
enhai  ce  the  gatekeeping  process. 

In  I  le  case  of  nonprofit  institutions, 
the  S  cretary  has  developed  standards 


in  accordance  with  Statement  of 
Financial  Accounting  Standards  No.  117 
(FAS  117)  that  was  issued  in  Jime  1993 
by  the  Financial  Accounting  Standards 
Board  (FASB).  FAS  117  altered  the 
reporting  format  for  not-for-profit 
organization^  after  the  negotiated 
rulemaking  process  was  already  well 
imderway.  FAS  117  is  effective  for 
annual  financial  statements  issued  for 
fiscal  years  beginning  after  December 
15, 1994.  except  for  organizations  with 
less  than  $5  million  in  total  assets  and 
less  than  $1  milUon  in  aimual  expenses. 
For  those  organizations,  the  Statement  is 
effective  for  fiscal  years  begiiming  after 
December  15, 1995  with  earlier 
application  encouraged. 

The  Secretary  proposes  to  require  a 
nonprofit  institution  to  prepare  a 
classified  statement  of  financial  position 
in  accordance  with  generally  accepted 
accounting  principles  to  provide  the 
Secretary  with  the  financial  information 
necessary  to  determine  the  institution's 
financial  responsibility  imder  these 
proposed  regulations.  The  Secretary 
proposes  that,  alternatively,  a  nonprofit 
institution  could  provide  this 
information  as  footnotes  to  the  audit. 
Although  FAS  117  does  not  require  a 
nonprofit  institution  to  submit  a 
classified  statement  of  financial  position 
prior  to  published  implementation 
dates,  it  does  not  prohibit  the  institution 
from  doing  so.  The  Secretary  notes  that 
a  financial  statement  that  is  not 
classified  is  not  structured  to  provide 
the  financial  information  necessary  for 
the  Secretary  to  determine  an 
institution's  compliance  with  these 
proposed  regulations;  however,  the 
information  could  be  included  as 
footnotes  to  the  audit. 

The  Secretary  propoStes  that  a 
nonprofit  institution  is  not  financially 
responsible  if  it  cannot  demonstrate,  at 
the  end  of  its  latest  fiscal  year,  a  ratio 
of  current  assets  to  current  liabilities  of 
at  least  1:1.  The  Secretary  proposes  to 
not  permit  a  nonprofit  institution  to 
include  the  cash  reserves  in  the 
institution's  current  assets.  The 
Secretary  believes  that,  because  the 
proposed  current  assets  to  current 
liabilities  ratio  for  a  nonprofit 
institution  is  1:1,  if  the  institution  used 
designated  reserve  funds  to  meet  this 
ratio,  there  would  be  no  assurance  of 
solvency. 

The  importance  of  a  higher  current 
ratio  for  for-profit  institutions  lies  in  the 
fact  that  they  are  not  as  likely  to  be  able 
to  draw  on  fund  raising  as  a  source  of 
cash  in  the  event  of  hampered  liquidity 
because  donors  are  less  likely  to 
contribute  funds  to  a  for-profit 
institution  where  those  contributions 
would  not  be  tax  deductible.  Many 
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nonprofit  institutions  have  sufficient 
support  in  the  community  and  from 
friends  and  alumni  who  are  willing  to 
donate  to  the  institution.  The  cash 
intake  of  for-profit  institutions  is 
therefore  limited  to  cash  generated 
through  profitabiUty,  whereas  nonprofit 
institutions  have  an  additional  source  of 
cash.  Endowments,  even  when 
restricted  to  functions  such  as  providing 
scholarships,  are  awarded  and  may  be 
taken  into  cash  from  operations. 
Consistent  profitable  operations  result 
in  a  better  liquidity  position  for  for- 
profit  institutions,  whereas  consistent 
profitable  operations  are  not  necessary 
for  a  nonprofit  to  remain  viable.  In 
addition,  it  is  inherent  in  a  nonprofit 
institution  that  its  final  cash  position 
not  reflect  a  profit.  In  the  nonprofit 
industry,  the  financial  manager  has 
limited  authority.  The  financial  manager 
may  make  recommendations,  but  the 
ultimate  authority  lies  with  the 
governing  board.  There  is.  therefore,  less 
control  in  the  hands  of  financial 
managers  and  a  corresponding  decrease 
in  their  ability  to  control  a  liquidity 
situation. 

Lack  of  liquidity  means  that  the 
institution  is  unable  to  service  its 
current  debt.  TTiis  can  lead  to  the  forced 
sale  of  long-term  investments  and 
assets.  To  the  owners  of  an  institution, 
a  lack  of  liquidity  will  mean  reduced 
profitability  or  it  may  mean  loss  of 
control  or  loss  of  the  entire  capital 
investment.  To  creditors  of  the 
enterprise,  it  means  slow  collection  of 
principal  and  interest  due  or  even  loss 
of  the  amounts  due  them.  Students  of 
these  institutions  can  also  be  affected  by 
a  short-term  pyoor  finanrial  condition. 
These  effects  may  take  the  form  of 
inability  of  the  institution  to  perform 
their  contract,  inability  to  make  refunds 
due  to  students  or  lenders,  or  the  loss 
of  supplier  relationships.  Suppliers  are 
interested  in  an  institution's  liquidity 
position,  and  if  it  is  found  to  be 
inadequate,  it  may  cease  to  do  business 
with  the  institution. 

The  Secretary  proposes  that  a 
nonprofit  institution  is  not  financially 
responsible  if  it  has  had  a  decrease  in 
total  net  assets  at  the  end  of  its  latest 
fiscal  year  of  such  significance  that,  if 
continued,  would  result  in  a  ratio 
current  assets  to  current  liabilities  of 
less  than  1:1.  Under  this  proposal,  the 
Secretary  could  consider  the  effect  of 
extraordinary  gains  or  losses  resulting 
from  imusual  and  infrequent  events, 
and  could  take  into  consideration  the 
cumulative  effect  of  a  change  in 
accounting  principle,  estimate  or 
reporting  entity  to  the  extent  that  sudt 
a  change  results  in  a  more  accurate 
represent^oo  of  the  institution's 


financial  position  in  accordance  with 
generally  accepted  accounting 
principles.  For  purposes  of  this 
proposed  analysis,  the  Secretary  could 
exclude  unrealized  gains  and  losses  on 
investments  that  have  been  reported  as 
changes  in  unrestricted  net  assets.  The 
standard  was  revised  to  reflect  the 
changes  brought  about  with  the  issuance 
of  FASB  117  and  in  order  to  provide 
parity  *vith  the  for-profit  institutions. 
The  concept  of  net  worth,  as  it  appUes 
to  profit-seeking  entities,  does  not  exist 
for  a  not-for-profit  entity.  Upon 
implementation  of  FASB  117.  fund 
accounting  will  no  longer  be  used  for 
colleges  and  universities,  but  these 
entities  will  adopt  a  format  that  is  more 
similar  to  the  format  for-profit  entities 
have  been  using.  The  term  "fund 
balance"  will  no  longer  apply,  but  will 
be  replaced  by  total  net  assets,  divided 
into  unrestricted,  temporarily  restricted 
and  permanently  restricted  assets.  For 
institutions  not  required  to  implement 
FAS  117  prior  to  the  effective  date  of 
these  regulations,  the  regulations 
applying  to  nonprofits  currently  found 
in  34  CFR  668.13(c),  "the  institution 
shall  not  have  a  deficit  current 
unrestricted  fund  balance",  will  remain 
in  effect  until  the  institution  adopts  FAS 
117. 

The  Secretary  requests  comments  on 
whether  the  Secretary  should  determine 
a  nonprofit  institution  to  be  financially 
responsible  even  if  it  does  not  meet 
these  requirements  if  the  institution  has 
an  acceptable  "bond  rating".  The 
Secretary  suggests  that  a  type  of 
acceptable  bond  rating  may  be  a  current 
general  obligation  or  general  obligation 
equivalent  debt  rating  (because  such  a 
rating  is  backed  by  the  full  resources  of 
the  institution)  by  a  nationally 
recognized  debt  rating  organization, 
approved  by  the  Secretary,  that  is  at 
least  investment  grade. 

The  Secretary  proposes  that  a  public 
institution  is  financially  responsible 
only  if  the  institution  has  its  habiUties 
backed  by  the  full  faith  and  credit  of  the 
State,  or  by  an  equivalent  government. 
The  Secretary  is  aware  that  accounting 
principles  for  public  institutions  differ 
from  those  for  for-profit  and  nonprofit 
institutions.  The  Siecretary  soUcits 
comments  on  other  acceptable  measures 
of  a  publi(?  institution's  financial 
responsibility  that  take  the  applicable 
acootmting  principles  into  account. 

Past  Performance  of  an  Institution  or 
Persons  Affiliated  With  An  Institution 

The  Secretary  proposes  to  remove 
from  the  factors  of  fiinancial 
resp(Hisibility  the  provisions  in  current 
§  668.13  (c)(4)  and  (d)(2)  governing  the 
effect  on  an  institution's  financial 


responsibility  of  criminal  conduct  and 
fraud  involving  Federal  funds.  Those 
provisions  have  been  superseded  by  a 
similar  statutory  provision  that  is 
addressed  in  the  discussion  on 
propHjsed  §  668.14  governing  program 
participation  agreements. 

Under  propcSed  §  668.15(c)(2).  an 
institution  would  not  be  considered 
financially  responsible,  despite  meeting 
all  other  requirements  of  this  proposed 
section,  if:  (1)  The  institution  has  been 
limited,  suspended,  terminated,  or 
entered  into  a  settlement  agreement,  to 
resolve  such  an  action  by  the  Secretary 
or  a  guaranty  agency  viathin  the 
preceding  five  years;  (2)  the  institution 
had  an  audit  finding  during  its  two  most 
recent  audits,  or  a  program  review 
finding  during  its  two  most  recent 
program  reviews,  that  resulted  in  the 
institution's  being  required  to  repay  an 
amoimt  greater  than  five  percent  of  the 
Title  rv,  HEA  funds  that  6ie  institution 
received  for  any  award  year  covered  by 
the  audit  or  the  program  review;  or  (3) 
the  institution  failed  to  address 
satisfactorily  any  compliance  problems 
identified  in  program  review  or  audit 
reports  based  upon  a  final  decision  of 
the  Secretary. 

The  consequences  of  this  proposed 
provision  are  described  more  fully 
earlier  in  this  preamble  in  the 
discussion  on  provisional  certification. 
Essentially,  institutions  that  fall  into 
one  of  these  categories  not  only  would 
not  be  considered  financially 
responsible,  but  could  not  be 
provisionally  certified  without  the 
submission  of  certain  financial 
guarantees  or  personal  assumptions  of 
liability  arising  from  participation  in  the 
Title  IV,  HEA  programs. 

Exceptions  to  the  General  Standards  of 
Financial  Responsibihty 

The  Amendments  of  1992,  as 
amended  by  the  Technical  Amendments 
of  1993,  provide  that  the  Secretary  shall 
determine  an  institution  to  be 
financially  responsible  even  though  it 
does  not  meet  certain  general  standards 
of  financial  responsibihty,  under 
various  conditions. 

Section  498(c)(5)(B)  of  the  HEA 
provides  that  the  Secretary  shall 
establish  a  process  whereby  an 
institution  is  exempt  from  the  cash 
reserve  requirement  if  the  instituticm  is 
located  in.  and  is  legally  authorized  to 
operate  within,  a  State  that  has  a  tuition 
recovery  fund  that  ensures  that  the 
institution  is  able  to  pay  all  required 
refunds  and  the  institution  contributes 
to  that  tuition  recovery  fimd.  The 
Secretary  proposes  that  an  institution  i» 
exempt  frt>m  the  proposed  cash  reserve 
requirement  if  it  meets  these  conditions; 
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however,  the  Secretary  proposes  to 
stipulate  that  a  State's  tuition  recovery 
fund  must  be  acceptable  to  the 
Secretary.  The  Sea«tary  would  like  to 
ensure  that  a  State's  tuition  recovery 
fund  truly  has  the  resources  to  ensure 
payment  of  all  required  refunds  if 
necessary.  To  this  end,  the  Secretary 
would  expect  States  to  provide  as  much 
information  as  possible  to  demonstrate 
that  their  tuition  recovery  fund  can  pay 
all  required  refunds  on  behalf  of  an 
institution  that  closed  precipitously. 
The  Secretary  invites  comment  on  what 
specific  standards  should  be  used  to 
measure  the  acceptability  of  a  State's 
tuition  recovery  fund. 

Section  498(c)(3)  of  the  HEA  provides 
that  an  institution  is  financially 
responsible  even  though  it  does  not 
meet  the  other  general  standards  of 
financial  responsibility,  under  the 
following  circumstances.  First,  an 
institution  that  is  not  financially 
,  responsible  under  the  general  standards 
of  financial  responsibility  (except  the 
cash  reserve  requirement)  is  financially 
responsible  if  the  institution  submits  to 
the  Secretary  third-party  financial 
guarantees,  such  as  performance  bonds 
or  letters  of  credit  payable  to  the 
Secretary,  that  eaual  not  less  than  one- 
half  of  the  annua]  potential  Title  IV, 
HEA  program  liabilities  of  the 
institution.  The  Secretary  proposes  that 
a  letter  of  credit  that  is  payable  to  the 
Secretary  and  effective  for  a  period  of 
time  as  determined  by  the  Secretary 
would  be  the  only  acceptable  type  of 
third-party  guarantee  for  this 
requirement.  The  determination  by  the 
Secretary  that  payment  from  a  third- 
party  guarantee  requires  that  funds 
become  immediately  available  to  make 
refunds  or  to  reimburse  the  Secretary  for 
debts  inciured  in  the  programs.  It  has 
been  the  Secretary's  experience  that 
letters  of  credit  are  the  only  method  by 
which  funds  do  become  immediately 
available;  however,  the  Secretary 
requests  comments  on  other  standard 
forms  of  publicly  guaranteed  security 
that  would  provide  the  same  level  of 
security  to  the  Secretary.  The  Secretary 
notes  that  an  institution  is  liable  for  all 
mishandled  Title  IV,  HEA  program 
funds  that  it  receives.  Further,  the 
Secretary  believes  that  the  total  Title  IV, 
HEA  program  funds  received  by  an 
institution  during  the  last  complete 
award  year  is  the  best  indicator  of  the 
amount  of  Title  IV,  HEA  program 
assistance  that  the  institution  will 
receive  for  the  next  award  year. 
Therefore,  th6  Secretary  proposes  to 
require  an  institution  to  submit  a  letter 
of  credit  equal  to  not  less  than  one-half 
of  the  Title  IV,  HEA  program  hmds 
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',  the  Technical  Amendments 
provide  that  an  institution  that 
financially  responsible  under  the 
general  standards  of  financial 

p(  insibility  (except  the  cash  reserve 
requ  rement)  is  financially  responsible 
establishes  to  the  satisfaction  of  the 
ary,  with  the  support  of  a 
final  cial  statement  audited  by  an 
inde  >endent  certified  accoimtant  with 
gene  ally  accepted  accoimting 
stan(  ards,  that  the  institution  has 
suffi  uent  resources  to  ensure  against  the 

pitous  closure  of  the  institution, 
inch  ding  the  abiUty  to  meet  all  of  its 
final  cial  obligations,  including  refunds 
of  institutional  charges  and  repayments 
Secretary  for  liabilities  and  debts 
inoiiTed  in  programs  administered  by 
i  ecretary.  The  Secretary  proposes  to 
the  statute,  modifying  it  only  to 
proif>se  to  require  that  the  financial 
statepient  be  submitted  in  accordance 

the  proposed  requirements  for 
documentation  of  financial 
respi  tnsibility  that  will  be  discussed 
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Technical  Amendments  of  1993 
furtl^r  provide  that  an  institution  is  not 
"  to  meet  the  general  standards 
liiancial  responsibility  (except  for 
reserve  requirement)  if  the 
institution  is  an  institution  that 

es  a  2-year  or  4-year  educational 
for  which  the  institution 
awaids  fui  associate  or  baccalaureate 

that  demonstrates  to  the 
satisfaction  of  the  Secretary  that  there  is 
1  easonable  doubt  as  to  its  continued 
(incy  and  ability  to  deliver  quality 
educ  ational  services,  it  is  current  in  its 
payi  lent  of  all  current  liabilities, 
inch  iding  student  refunds,  repayments 
Secretary,  payroll,  and  payment 
of  tride  creditors  and  withholding  taxes, 
t  has  substantial  equity  in  school- 
'  faciUties,  the  acquisition  of 
whii  h  was  the  direct  cause  of  its  failure 
to  m  jet  the  current  operating  ratio 
requ  rement.  The  Secretary  proposes  to 
rests  te  the  statute  without  modification. 

Doci  [mentation  of  Financial 
Resp  onsibility 

Se  ction  498(c)(4)  of  the  HEA  provides 
:  the  determination  of  an  institution's 
final  icial  responsibility  be  based  on  an 
audi  :ed  and  certified  financial  statement 
of  th  B  institution  or,  where  appropriate, 
its  p  iien\.  corporation,  conducted  by  a 
qualified  independent  organization  or 
pers  in  in  accordance  with  standards 
esta  ihshed  by  the  American  Institute  of 
Cert  fied  Public  Accoimtants.  The 
state  oient  must  be  submitted  to  the 


requ  red 
of  fi]  lanc 
the  ( ash  i 

j  ui 
prov  d 
prog  "am 
awaid: 
degr  se 


not 
solvi 


tothb 
ofti 
and 
occi^iied 


that 


Secretary  when  the  institution  is 
applying  to  begin  or  continue 
participation  in  the  Title  IV,  HEA 
programs.  The  statute  further  provides 
that  the  Secretary  may  requii«  the 
submission  of  additional  audits  if  the 
first  submission  does  not  estabUsh 
compliance  with  the  general  standards 
of  financial  responsibility.  Although 
audited  financial  statements  should  be 
rendered  in  a  uniform  manner,  there  is 
some  leeway  with  regards  to  contents  of 
the  statements.  The  Secretary  proposes 
to  require  institutions  to  submit 
financial  statements  on  an  annual  basis 
within  four  months  after  the  end  of  the 
institution's  fiscal  year.  The  Secretary 
beUeves  that  four  months  firom  the  end 
of  an  institution's  fiscal  year  is  a 
sufficient  period  of  time  for  an 
institution  to  submit  a  financial 
statement.  The  Secretary  also  clarifies 
that,  upon  request,  the  institution  must 
provide  or  otherwise  make  available  the 
accoiuitant's  work  papers  in  order  to 
ensure  that  all  information  relevant  to 
preparing  an  audited  financial  statement 
is  readily  available.  Institutions  are 
already  required  to  provide  access  to 
such  information  pursuant  to  current 
§  668.23,  and  the  Secretary  proposes  to 
reference  that  access  to  records  in  this 
proposed  section.  The^  Secretary 
proposes  that  an  institution  may  be 
granted  a  filing  extension  to  an 
institution  upon  a  showing  of  good 
cause.  The  Secretary  intends  that  this 
extension  would  be  granted  on  an 
infrequent  basis,  as  the  Secretary 
believes  it  is  imperative  to  have  the 
financial  information  from  the 
institution  that  most  accurately  reflects 
the  ctirrent  financial  situation  of  the 
institution. 

Section  668.16    Standards  of 
Administrative  Capability 

The  Secretary  proposes  to  redesignate 
§668.14  as  §668.16. 

In  matters  not  governed  by  specific 
provisions,  section  487(c)(1)(B)  of  the 
HEA  provides  for  the  establishinent  of 
standards  of  administrative  capability 
for  participating  institutions  that 
include  any  matter  the  Secretary  deems 
necessary  for  the  sound  administration 
of  the  Title  IV,  HEA  programs.  Section 
498(d)  of  the  HEA,  which  was  added  by 
the  Amendments  of  1992,  authorizes  the 
Secretary  to  establish  procediues  and 
requirements  relating  to  administrative 
capability,  including  the  consideration 
of  past  performance  of  institutions  or 
individuals  in  control  of  those 
institutions  and  maintenance  of  records. 
In  addition,  section  498(d)  authorizes 
the  Secretary  to  establish  other 
reasonable  procedures  that  will 
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contribute  to  ensuring  that  institutions 
will  be  administratively  capable. 

Given  this  framework,  the  Secretary 
proposes  to  strengthen  and  modify  the 
administrative  capability  standards  in 
the  current  regulations  by  making 
significant,  substantive  changes  to  the 
administrative  standards  as  well  as 
some  technical  changes;  the  significant 
proposed  changes  to  the  current 
regulations  are  described  below. 

The  Secretary  proposes  to  clarify  the 
Secretary's  current  principle  that  an 
institution  must  demonstrate  that  it  is 
capable  of  meeting  each  of  the 
adjninistrative  standards  in  this  section 
to  be  considered  administratively 
capable.  During  negotiated  rulemaking, 
alternatives  to  requiring  that  institutions 
meet  each  administrative  standard  were 
discussed.  Among  the  options 
considered  were  that  the  various  factors 
be  "weighted,"  i.e.,  the  Secretary  would 
identify  which  factors  he  considered  to 
be  the  most  critical  and  would  incur  the 
greatest  penalty  if  they  were  not  met. 
Some  of  the  negotiators  suggested  that 
the  various  factors  be  used  only  as 
indicators  of  capability;  that  is.  the 
Secretary  would  be  required  to  review 
each  institution  that  did  not  comply 
with  one  or  more  standard  to  determine 
the  seriousness  of  noncompliance. 
However,  the  negotiators  did  not  reach 
consensus  on  an  approach.  Therefore, 
the  Secretary  is  proposing  that  to  be 
fully  certified  as  meeting  the  standards 
in  this  section  (as  well  as  the  other 
standards  in  Subpart  B  of  these 
regulations)  an  institution  must 
demonstrate  that  it  is  administratively 
capable  by  meeting  all  the 
administrative  standards.  An  institution 
that  fails  to  demonstrate  compliance 
with  one  or  two  administrative 
standards  could  be  certified 
provisionally  (see  the  earlier  discussion 
on  provisional  certification)  if  the 
Secretary  were  to  determine  the 
institution  capable  of  meeting  all  the 
standards  within  a  specific  time  period 
and  that  the  noncompliance  did  not 
necessitate  taking  a  stronger  sanction 
such  as  a  fine,  limitation,  suspension,  or 
termination  proceeding  against  the 
institution. 

For  example,  an  initial  applicant 
would  not  be  able  to  demonstrate 
compliance  with  all  standards  prior  to 
participation.  However,  the  Secretary 
expects  such  an  institution  to 
demonstrate  that  it  is  capable  of 
complying  with  all  the  standards. 
Therefore,  the  Secretary  currently 
provisionally  certifies  an  initial 
applicant  if  the  Secretary  determines 
that  the  applicant  is  capable  of  meeting 
the  current  standards  within  a  specified 
period  of  time.  The  Secretary  will 


continue  this  practice,  using  any 
additional  standards  propo^d  in  this 
section  if  they  are  adopted  in  final. 

The  Secretary  proposes  to  m^e 
explicit  the  requirement  that,  to  be 
considered  administratively  capable,  an 
institution  must  administer  all  the  Title 
fV,  HEA  programs  in  which  it 
participates  in  accordance  with  all 
applicable  statutory  and  regulatory 
provisions  and  special  arrangements, 
agreements,  and  limitations.  This 
expectation  has  been  impUcit.  However, 
the  Secretary  believes  it  is  important  to 
lay  out  this  standard  together  with  all 
the  other  administrative  standards. 

The  Secretary  proposes  to  clarify  what 
is  meant  by  a  capable  individual  who  is 
responsible  for  administering  the  Title 
rv.  HEA  programs.  It  is  important  for 
each  institution  that  is  currently 
participating  or  seeking  to  participate  in 
the  Title  IV.  HEA  programs  to 
demonstrate  that  it  has  staff  who  are 
capable  of  administering  the  programs 
properly.  While  obviously  a  number  of 
factors  should  be  considered  in 
determining  what  constitutes  "capable," 
the  Secretary  believes  that  one  factor 
that  should  be  addressed  in  regulations 
is  whether  a  financial  aid  administrator 
has  been  certified  by  his  or  her  State  to 
have  that  capability.  This  factor  would 
apply  in  a  State  that  requires  financial 
aid  administrators  to  be  certified.  The 
Secretary  also  proposes  to  consider 
whether  an  individual  has  successfully 
completed  Title  TV.  HEA  program 
training  that  the  Secretary  has  provided 
or  approved.  The  Secretary  is  aware  that 
some  professional  organizations  provide 
high  caliber  training  in  various  aspects 
of  the  administration  of  the  Title  IV, 
HEA  programs  and  wishes  to  allow  for 
acceptance  of  that  outside  training  to 
meet  this  requirement  in  the  future.  The 
Secretary  welcomes  comments  on  what 
elements  and  safeguards  should  be 
present  in  an  acceptable  training 
program  for  financial  aid  administrators. 
While  adequate  experience  and  training 
are  major  considerations  in  evaluating 
compliance  with  this  standard,  the 
Secretary  welcomes  suggestions 
regarding  any  other  appropriate  factors 
that  the  Department  of  Education 
should  take  into  account  in  determining 
an  individual's  capability. 

The  Secretary  proposes  to  clarify  the 
factors  that  are  considered  in 
determining  whether  a  financial  aid 
office  is  adequately  staffed.  The 
Secretary  proposes  to  specify  that  in 
looking  at  the  amount  of  funds 
administered  by  the  institution,  the 
Secretary  would  also  consider  the 
number  of  students  who  receive  any 
student  financial  assistance  at  the 
institution  as  it  has  a  direct  bearing  on 


whether  an  office  is  adequately  staffed. 
The  Secretary  also  proposes  to  add 
consideration  of  the  degree  of  office 
automation  in  the  financial  aid  office. 
While  the  Secretary  has  always 
considered  the  extent  to  which  financial 
aid  processing  is  automated  in  assessing 
the  adequacy  of  financial  aid  offices,  the 
Secretary  believes  it  is  helpful  to 
acknowledge  specifically  in  the 
regulations  the  bearing  the  degree  of 
office  automation  has  on  the  staffing 
levels  of  financial  aid  offices. 

During  the  negotiated  rulemaking 
sessions,  discussions  were  held 
regarding  the  possible  development  of 
specific  staffing  levels,  such  as  ratios  of 
financial  aid  staff  to  the  number  of 
financial  aid  recipients  at  an  institution, 
for  determining  the  adequacy  of  the 
financial  aid  office  of  an  institution 
participating  in  the  Title  IV.  HEA 
programs  for  the  first  time,  an 
institution  that  undergoes  a  change  of 
ownership  resulting  in  a  change  of 
control,  and  an  institution  that  has 
exhibited  administrative  difficulty  with 
other  standards  in  this  section.  The 
Secretary  believes  that  it  is  not 
necessary  to  prescribe  specific  staffing 
levels  for  participating  institutions  that 
have  not  experienced  administrative 
problems.  However,  the  Secretary 
agreed  to  solicit  comments  on  the  need 
for  an  additional  method  to  assess 
staffing  levels  of  other  institutions. 

An  institution  participating  in  the 
Title  IV,  HEA  programs  for  the  first  time 
has  neither  the  experience  in  dealing 
with  large  numbers  of  financial  aid 
recipients  nor  a  record  of  administering 
those  programs  that  can  be  evaluated. 
During  discussions  at  the  negotiated 
rulemaking  session,  it  was  suggested 
that  it  might  be  necessary  to  prescribe 
a  specific  number  of  staff  for  the 
institution's  financial  aid  office  that 
could  serve  as  a  guide  for  determining 
whether  the  institution  can  handle  the 
volume  of  financial  aid  applications  and 
funds  it  expects  to  receive.  This 
standard  would  be  required  until  the 
Secretary  is  able  to  judge  the 
institution's  actual  administration  of  the 
programs.  Similarly,  there  is  no 
assurance  that  an  institution  that 
changes  ownership  v\dll  operate  with 
the  same  staff  and  procedures  and  at  the 
same  level  of  funding  as  was  the  case 
under  the  previous  ownership.  Thus, 
that  institution's  former  track  record 
could  not  be  relied  upon  to  predict  its 
continued  administrative  capability  and 
there  might  be  a  need  to  be  able  to 
evaluate  the  adequacy  of  current  or 
anticipated  staffing  levels  using  specific 
numbers  or  ratios,  just  as  the 
Department  would  evaluate  those  of  a 
new  participating  institution.  Finally,  if 
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an  institution  has  dociunented  problems 
or  indicators  of  trouble  in  administering 
the  Title  IV,  HEA  programs,  these 
problems  could  well  be  caused  by 
inadequate  staffing  levels  in  the 
institution's  financial  aid  office. 
Requirements  for  financial  aid  staff  to  be 
maintained  at  specific  levels  might  need 
to  be  imposed  upon  the  institution.  To 
address  the  problems  and  administer 
the  Title  IV,  HEA  programs  correctly,  it 
is  logical  to  expect  an  institution  to 
meet  minimum  staffing  levels  that  might 
be  adopted. 

The  Secretary  solicits  comments  on 
other  ways  of  measuring  staff  adequacy 
at  newly  participating  institutions, 
institutions  that  change  ownership 
resulting  in  a  change  of  control  and 
participating  institutions  with 
documented  administrative  problems  as 
well  as  any  other  categories  of 
institutions  that  should  be  subject  to 
requirements  for  specific  staffing  levels. 
The  Secretarj'  further  invites  comment 
on  how  such  considerations  as  the  size 
of  the  institution,  and  the  volume  of 
Title  IV,  HEA  program  funds 
administered  by  the  institution  should 
determine  the  number  or  ratio  of 
financial  aid  staff  that  the  Secretary 
should  prescribe.  For  example,  the 
Secretary  wishes  to  know  whether  a 
reasonable  ratio  of  staff  to  applicants  or 
recipients  can  be  established,  and.  if  so, 
what  that  ratio  might  be.  The  Secretary 
understands  the  difficulty  inherent  in 
strict  application  of  a  quantitative 
formula;  nevertheless,  concern  was 
expressed  at  the  negotiated  rulemaking 
sessions  about  having  an  adequate  basis 
on  which  to  make  fair,  worthwhile,  and 
consistent  judgments  of  administrative 
capability.  The  Secretary  recognizes  that 
appropriate  staffing  levels  must  include 
staff  not  only  in  the  financial  aid  office 
but  also  in  the  business  office  or  other 
offices  within  an  institution,  and  that 
the  use  of  third-party  servicers  and 
office  automation  have  a  bearing  on 
those  levels.  The  Secretary  asks 
commenlers  to  address  these  factors  in 
their  reccmmf  ndations. 

The  Secretary  proposes  to  require  that 
to  be  cor.sidered  administratively 
capable,  an  institution  have  written 
procedures,  or  olKer  writtAi  information 
covering,  at  a  minimum,  the  nature  and 
frequency  of  coDTimunication  of 
information  among  all  the  offices  that 
have  an  impact  on  the  administration  of 
the  Title  IV,  HEA  programs  and  the 
responsibilities  of  various  offices  with 
respect  to  the  awarding  and  delivery  of 
Title  IV,  HEA  program  funds  and 
reports  to  the  Secretary.  The  Secretary 
encourages  institutions  to  have  specific 
written  procedures  where  possible, 
preferably  in  procedural  manuals,  for 


th:  s  purpose.  However,  the  Secretary 

rei  ognizes  that  some  of  the  information 

m;  jht  be  found  in  catalogs,  student  or 

ad  ninistrative  handbooks,  or  other 

so  irces.  The  Secretary  is  proposing  to 

ad  i  these  provisions  because  audits  and 

pr  (gram  reviews  of  Title  IV,  HEA 

pn  igrams  administered  by  institutions 

ha  'e  shown  that  lacic  of  written 

pr  cedures  in  these  key  areas  is 

be  juently  a  contributing  factor  to  a  lack 

of  proper  controls,  resulting  in 

ov  irawards  and  inadequate  accounting 

of  'xpendilures.  To  ensure  that  only 

eli  ;ible  students  receive  funds  and  in 

thi  correct  amount,  and  that  borrowers 

an  tracked  accurately  and  timely,  it  is 

es,  ential  that  each  institution  be  clear 

ab  )ut  how  and  when  pertinent 

in  ormation  is  transmitted  fi-om  one 

of  ce  to  another.  The  proposed  addition 

to  he  regulations  includes  examples  of 

th    types  of  information  to  be 

tra  ismitted.  Similarly,  it  is  critical  that 

ea  h  office  that  is  responsible  for  the 

ap  jroval  and  disbursement  or  delivery 

of  Title  rV,  HEA  funds  have  in  writing 

thi  t  office's  responsibilities  and 

re  crting  requirements. 

'he  Secretary  proposes  to  clarify  what 
CO  istitutes  division  of  the  authorizing 
an  i  disbursing  or  delivering  functions 
by  adding  an  example.  In  the  past,  there 
ha  ;  been  virtually  no  real  separation  of 
thi  se  duties  in  some  institutions;  this 
sit  jation  has  presented  an  opportunity 
foi  significant  abuse.  It  is  important  that 
tw  3  different  individuals  authorize  and 
dii  burse  or  deliver  payment,  and  that  an 
ini  lividual  performing  one  of  these 
fui  ictions  not  have  control  over  the 
w(  rk  activities  of  the  person  or  persons 
pe  forming  the  other.  To  guard  against 
CO  lusion,  it  is  also  critical  that  the 
ini  lividuals  not  be  members  of  the  same 
faj  lily  or  exercise  substantial  control 
ov  ;r  the  institution  through  a  combined 
cv  nership  interest  in  the  institution. 
Th  e  terms  substantial  control  and 
ov  nership  interest  are  currently  defined 
in  5  668.13.  The  Secretary  considers  two 
in  ividuals  to  exercise  substantial 
CO  itrol  through  a  "combined" 
cv  nership  interest  if  the  individuals 
he  d  foget/ierat  least  a  25  percent 
ov  nership  interest  in  the  institution. 
Tl  us,  an  institution  would  be  precluded 
fiC  m  having  one  individual  with  a  10 
pe  cent  ov\Tiership  interest  who  awards 
Ti  le  rV,  HEA  program  assistance  and 
an  3ther  individual  with  a  15  percent 
ov  nership  interest  who  disburses  the 
fu:  ids.  This  concept  is  designed  to  allow 
foi  those  employees  who  participate  to 
a  I  loderate  degree  in  a  profit-sharing 
pi  n  to  be  employed  in  one  of  the 
ca  )acities  described  in  this  provision 
wj  iiout  having  a  detrimental  impact  on 


the  institution's  administrative 
capability.  Finally,  the  Secretary  wishes 
to  clarify  that,  under  both  current 
regulations  and  the  proposed 
regulations,  it  is  acceptable  for  a  check 
that  is  to  be  disbursed  or  delivered  to  a 
student  by  another  office  to  pass 
through  the  office  that  authorizes 
paj-ment,  as  long  as  the  office  that 
authorizes  payment  does  no  more  than 
deliver  the  check  to  the  office 
responsible  for  disbursement  or  delivery 
to  the  student. 

The  Secretary  proposes  to  make 
explicit  that  record-keeping  is  a  basic 
standard  of  administrative  capability. 
Those  new  institutions  that  do  not  have 
adequate  record-keeping  capability 
would  not  be  approved  to  participate  in 
the  Title  FV,  HEA  programs.  The  record- 
keeping capability  of  participating 
institutions  would  be  evaluated  when  - 
the  institutions  seek  renewal  of  their 
program  participation. 

Tne  Secretary  proposes  to  revise  the 
satisfactory  progress  standards  to 
require  that  the  maximum  time  fiame 
for  completion  of  an  undergraduate 
program  be  no  longer  than  150  percent 
of  the  published  length  of  the 
educational  program  and  that 
increments  of  the  maximum  time  frame 
not  exceed  the  lesser  of  one  academic 
year  or  one-half  the  published  length  of 
the  educational  program.  The 
establishment  of  the  maximum  time 
frame  must,  as  usual,  take  into  account 
a  student's  eruollment  status.  Thus,  an 
institution  that  offers  a  four-year  degree 
program  (as  fisted  in  the  institution's 
catalog)  would  have  to  estabfish  a 
maximum  time  frame  of  no  more  than 
six  years  for  completion  of  the  program 
by  a  full-time  student.  The  time  frame 
could  be  proportionally  longer  for  a 
half-time  student.  The  Secretary 
emphasizes  that  this  requirement  would 
set  an  upper  limit  on  the  period  of  time 
for  which  a  student  may  receive  Title 
IV,  HEA  program  aid.  An  institution 
would  not  be  required  to  expel  or 
otherwise  remove  a  student  from  the 
educational  program  after  the  expiration 
of  this  maximum  time  frame  (unless,  of 
course,  the  institution  has  a  similar 
requirement  for  students  who  do  not 
receive  Title  IV,  HEA  program 
assistance).  The  Secretary  has  a 
longstanding  policy  under  which  150 
percent  of  the  length  of  an  educational 
program  is  considered  to  be  a  reasonable 
period  in  which  a  serious  student 
should  be  able  to  complete  the  program. 
The  Secretary  notes  that  this  proposed 
time  frame  is  also  consistent  with 
proposals  made  by  the  NPRM 
implementing  the  Student  Right-to- 
Know  provisions  in  section  485(a)  of  the 
HEA  (57  FR  30826)  The  Secretary  does 
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not  believe  that  Title  IV,  HEA  program 
aid  should  be  provided  beyond  the 
point  at  which  a  student  can  reasonably 
be  expected  to  complete  his  or  her 
educational  objective. 

The  Secretary  proposes  to  expand  and 
clarify  the  requirements  for  reporting 
information  about  possible  fraud  or 
illegal  misconduct  related  to  the  Title 
rV,  HEA  programs.  The  proposed 
regulations  would  eliminate  the  current 
provision  for  an  institution  to  refer 
suspected  instances  of  fraud  or  other 
criminal  misconduct  involving  Title  IV, 
HEA  program  assistance  to  a  State  or 
local  law  enforcement  agency  rather 
than  the  Office  of  Inspector  General 
(OIG),  if  more  appropriate.  Instead,  the 
proposed  regulations  would  require  the 
institution  to  notify  only  the  OIG.  The 
proposed  regulations  would  also  remove 
a  related  requirement — that  the 
institution  report  to  the  OIG,  for  each 
calendar  year,  all  relevant  referrals  to 
State  or  local  law  enforcement  agencies, 
as  this  would  no  longer  be  necessary  if 
all  referrals  were  made  directly  to  the 
OIG.  Upon  receipt  of  the  information, 
the  OIG  will  notify  and  work  with  the 
appropriate  officials  to  resolve  the  issue. 
The  Secretary  is  proposing  to  amend 
this  section  to  streamline  the  referral 
process  and  reduce  the  burden  of 
reporting  information. 

Currently,  under  this  provision 
governing  the  reporting  of  instances  of 
suspected  fraud  and  criminal 
misconduct,  institutions  are  required  to 
report  only  information  regarding 
applicants  for  Title  IV,  HEA  program 
assistance.  Another  proposed  change 
would  expand  the  reporting 
requirement  with  respect  to  both  the 
types  of  misconduct  to  be  reported  and 
the  individuals  and  entities  involved  in 
the  misconduct.  In  addition  to  the 
information  currently  required,  an 
institution  would  be  required  to  report 
information  regarding  illegal  conduct 
involving  the  eligibility  and  funding  of 
the  institution  and  its  students  through 
Title  IV,  HEA  programs  beUeved  by  the 
institution  to  have  been  committed  by 
any  employee,  third-party  servicer,  or 
other  agent  of  the  institution  that  acts  in 
a  capacity  that  involves  the 
administration  of  the  Title  IV.  HEA 
programs.  This  provision  would  specify 
that  illegal  conduct  would  include 
possible  fraud,  misrepresentation, 
conversion  or  breach  of  fiduciary 
responsibility,  or  any  other  illegal 
conduct.  The  Secretary  believes  it  is 
important  to  investigate  any  possible 
illegal  misconduct  (i.e.,  misconduct 
where  formal  criminal  charges  have  not 
been  brought)  in  addition  to  possible 
ariminal  misconduct.  The  intent  of  this 
expansion  is  to  specify  that  institutions 


should  report  not  only  acts  that 
constitute  fr^ud  or  criminal  conduct, 
but  any  and  all  other  illegal  conduct 
involving  Title  IV.  HEA  programs  in 
which  an  employee  or  third-party 
servicer  might  have  engaged. 

In  addition  to  modifying  and 
expanding  some  of  the  existing 
administrative  capabiUty  standards,  and 
making  others  explicit,  the  Secretary 
proposes  to  expand  the  administrative 
capability  standards  to  include  the 
general  areas  that  SPREs  will  review 
when  they  become  operational.  The 
Secretary  reaUzes  that  the  SPRE  review 
standards  must  be  developed  in 
consultation  with  institutions  located  in 
the  State  and  will  apply  only  to  those 
institutions  that  trigger  reviews; 
therefore,  those  standards  may  differ 
greatly  frt)m  those  proposed  here  for 
purposes  of  evaluating  an  institution's 
administrative  capability.  However,  the 
Secretary  believes  that  these  areas  of 
review  have  a  significant  bearing  on  an 
institution's  administrative  capability 
and  therefore  should  be  incorporated  in 
the  Federal  administrative  capability 
standards. 

The  Secretary's  overriding  concern  is 
that  the  Secretary  have  sufficient 
information  on  which  to  make  a 
determination  that  a  new  or  currently 
participating  institution  is 
administering  or  is  capable  of 
administering  the  Title  IV,  HEA 
programs  efficiently,  effectively,  and 
correctly.  With  this  in  mind,  the 
Secretary  solicits  comments  on  specific 
ways  to  quantify  these  provisions  (for 
example,  what  a  "significant  number  of 
students  with  special  needs"  is)  and 
whether  each  of  these  added 
requirements  should  be  made  applicable 
to  all  institutions  or  whether  these 
provisions  should  be  made  applicable 
only  to  institutions  that  meet  specific 
criteria  or  thresholds,  e.g..  institutions 
with  short-term  programs,  a  history  of 
high  withdrawal  rates,  high  default 
rates,  student  complaints,  etc. 

Specifically,  the  Secretary  is 
proposing  to  require  institutions  that 
eiu-oll  significant  numbers  of  students 
with  special  needs  to  have  and 
implement  a  plan  that  provides  access 
to  adequate  support  services  for  those 
students.  The  Secretary  believes  that  an 
institution  that  caimot  provide  adequate 
peripheral  support  should  not  enroll 
those  specied-needs  students  in 
significant  numbers.  In  evaluating 
administrative  capability,  the  Secretary 
has  looked  historically  at  withdrawal 
rates.  High  withdrawal  rates  often  result 
in  refund  and  default  problems  in  the 
FFEL  programs.  Some  institutions  have 
high  withdrawal  rates  because  they  have 
recruited  students  who  were  not  able  to 


complete  the  program.  Student 
withdrawal  for  academic  reasons  has 
been  addressed  by  changes  to  the 
ability-to-benefit  provisions:  students 
who  do  not  have  a  high  school  diploma 
or  the  recognized  equivalent  now  need 
to  pass  an  independently  administered, 
approved  examination.  However,  other 
students  who  have  been  admitted  have 
had  the  academic  capabifity  to  succeed, 
but  have  been  unable  to  complete  the 
program  because  of  other  factors,  such 
as  lack  of  child  care,  or  changes  in  child 
care  arrangements,  or  lack  of  adequate 
transportation.  Some  of  the  negotiators 
provided  the  Secretary  with  examples  of 
students  who  could  not  complete  a 
course  of  study  because  of  a  lack  of 
information  about  how  to  access 
adequate  support  services,  who 
otherwise  may  not  have  enrolled  in 
those  programs  if  accurate  information 
about  the  restricted  availability  of  those 
services  had  been  disclosed.  For 
example,  if  a  school  enrolls  a  significant 
number  of  students  who  have  small 
children  and.  therefore,  need  someone 
to  look  after  their  children  while  they 
are  in  classes  and  studying,  or  students 
who  have  no  transportation  of  their 
own,  it  is  incumbent  upon  the 
institution  to  work  with  these  students 
to  ensure  they  have  access  to  the 
ancillary  services  required  in  order  for 
them  to  complete  their  education  or 
training.  The  institution  may,  but  need 
not,  actually  provide  the  specific 
services,  such  as  child  care,  but  must,  at 
a  minimiun,  provide  adequate  guidance 
and  access  to  enable  their  students  to 
overcome  barriers  to  attendance. 

The  Secretary  is  proposing  that 
affected  institutions  have  a  plan,  which 
they  may  be  asked  to  submit,  to 
demonstrate  that  they  meet  this 
provision.  However,  the  Secretary  is 
interested  in  receiving  suggestions  about 
other  ways  to  address  the  problem  of 
institutions  that  recruit  and  enroll 
significant  numbers  of  students  who 
need  support  services  without 
informing  those  students  about  access  to 
the  support  services.  The  Secretary 
solicits  comments  regarding  bow  to 
determine  what  constitutes  a 
"significant  number"  of  students  with 
special  needs  and  what  special  needs 
should  be  included.  Further,  the 
Secretary  would  like  to  receive 
proposals  for  alternate  means  of 
addressing  this  issue. 

The  Secretary  proposes  to  require 
each  institution  to  have  procedures  for 
receiving,  investigating,  and  resolving 
student  complaints. 

The  Secretary  proposes  to  require  that 
if  the  stated  objectives  of  an  educational 
program  are  to  prepare  students  for 
gainful  employment,  the  institution 
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must  be  able  to  show  that  there  is  a 
reasonable  relationship  between  the 
length  of  the  program  and  entry  level 
requirements  for  employment.  In 
addition  to  supporting  the  length  of  a 
program,  the  institution  should  be  able 
to  substantiate  the  need  for  the  number 
of  hours  of  training.  The  Secretary 
proposes  to  consider  the  relationship 
between  the  quantity  of  training 
provided  in  the  program  and  entry-level 
requirements  to  be  reasonable  if  the 
niunber  of  clock  hours  in  the  program 
does  not  exceed  by  more  than  50 
percent  any  State  requirement  for  the 
minimum  number  of  clock  hours 
necessary  to  train  the  student  in  the 
occupation  for  which  the  program 
prepares  the  student.  For  example,  the 
Sea«tary  is  aware  of  an  institution  that 
sought  approval  of  a  600-hour  program 
when  the  state  in  which  the  institution 
is  located  requires  only  40  hours  of 
training  for  entry  level  positions  for 
which  the  program  provided  training. 
The  Secretary  believes  that  in  situations 
such  as  this,  the  onus  is  on  the 
institution  to  demonstrate  the  value  of 
the  longer  program.  The  Secretary 
believes  that  the  excessive  length  of 
programs  requires  a  student  to  incur 
additional  unnecessary  debt. 

A  corollary  requirement  is  that  the 
need  for  the  training  provided  is 
established.  Over  the  past  several  years, 
the  Secretary  has  been  made  aware  of 
many  schools  that  have  provided  three 
to  six  months  of  training  for  entry-level 
jobs,  some  of  which  required  no 
external  training  before  employment,  as 
the  employers  have  internal  training 
programs  or  provide  on-the-job  training. 
As  a  basic  tenet  of  student  financial 
assistance  is  to  enable  students  who 
would  not  otherwise  be  able  to  afford 
needed  training  or  education  to  enroll  in 
an  appropriate  program,  the  Secretary 
believes  that  if  an  institution  is 
administering  the  Title  IV,  HEA 
programs  adequately,  it  can  demonstrate 
that  the  training  it  provides  is  needed. 
The  Secretary  solicits  suggestions  on  the 
most  appropriate  documentation  to 
show  the  need  for  the  training. 

The  Secretary  proposes  to  add  to  the 
administrative  capability  standards  the 
requirement  that  the  institution  make 
information  on  job  aveiilability  and  state 
licensing  requirements  available  to 
students  in  occupational,  professional 
and  vocational  educational  programs. 
The  Secretary  believes  that,  in  order  for 
a  prospective  occupational,  professional 
or  vocational  education  student  and 
financial  aid  applicant  to  make  an 
informed  decision  about  enrollment  and 
use  of  student  financial  assistance  in  a 
particular  program,  the  applicant  must 
have  access  to  accurate,  up-to-date     • 


inf  irmation  on  the  job  market  for  that 
fie  d,  and  the  availability  of  specific  jobs 
forkvhich  he  or  she  would  be 
ad(  quately  prepared  after  completion  of 
the  program.  Similarly,  the  applicant 
she  uld  have  access  to  information  on 
the  extent  to  which  the  educational  or 
tra  ning  program  addresses  state 
lic<  using  standards,  so  the  informed 
stu  lent  can  determine,  with  reasonable 
ass  irance,  that  necessary  topics  are 
coi  ered  in  the  program  and  the  extent 
to  1  ^hich  additional  information,  not 
ne<  essary  for  state  licensure,  is  covered. 
Th  i  Secretary  notes  that  this 
inf  )rmation  may  be  obtained  by  the 
ins  itution  from  other  Federal  and  State 
SOI  rces,  such  as  Employment  Service  or 
Sta  te  occupational  coordinating 
coi  imittees.  An  institution  would  not  be 
rec  Liired  to  produce  this  information  on 

its  3WT1. 

'  be  Secretary  proposes  to  include 
wimin  the  administrative  capability 
sta  idards  a  requirement  that  the 
ins  itution  have  advertising,  promotion, 
an<  student  recruitment  practices  that 
ace  urately  reflect  the  content  and 
ob  Mitives  of  the  educational  programs 
off  ired  by  the  institution.  The  Secretary 
he  eves  that  to  administer  the  Title  FV, 
HQ\  programs  in  a  responsible  manner, 
the  institution  must  advertise  its 
pre  grams  and  the  financial  assistance 
avj  ilable  in  an  accurate  manner. 

'  be  Secretary  proposes  to  specify  that 
an  institution  provide  all  required 
pr(  gram  and  fiscal  reports  and  financial 
sta  ements  in  a  timely  maimer.  The 
Se<  retary  believes  strongly  that 
ad(  quate,  timely  submission  of  accurate 
ref  orts  is  an  essential  element  in  the 
pn  per  administration  of  the  Title  IV, 
HE  k  programs.  The  failiue  to  meet 
ret  uirements  for  submission  of  reports 
is  j  n  indication  that  an  institution's 
ad  ninistrative  capability  is  impaired. 

'  "he  Secretary  proposes  to  include  as 
a  s  jecific  administrative  standard  the 
re(  uirement  that  an  institution  have  no 
ou  standing  liabilities  owed  to  the 
Sei  xetary  imless  the  institution  has 
ma  de  satisfactory  arrangements  to  repay 
the  se  liabilities  and  is  honoring  those 
an  mgements.  The  Secretary  believes 
th{  t  imless  a  participating  institution 
de:  nonstrates  it  has  met  all  its 
pr(  grammatic,  contractual,  and  fiscal 
ob  igations  in  the  past,  and  has  taken 
po  ;itive  steps  to  rectify  problems  and 
lia  )ilities  in  the  past,  there  is  no  reason 
to  )resim[ie  that  ^e  institution  has  the 
ca  lability  and  willingness  to  administer 
th«  Title  IV,  HEA  programs  responsibly 
in  he  fiature. 

'  he  Secretary  proposes  to  take  into 
ac(  ount  whether  significant  problems 
ha  'e  been  identified  in  final  reports  and 
de  erminations  issued  by  the  Secretary, 


the  OIG,  accrediting  agencies,  SPREs, 
guaranty  agencies,  and  State  authorizing 
agencies  and  findings  in  criminal,  civil, 
or  administrative  proceedings,  in 
addition  to  financial  and  compliance 
audit  reports  and  program  review 
reports,  in  assessing  an  institution's 
administrative  capability.  The  Secretary 
believes  that  pertinent  information  from 
any  of  the  agencies  or  proceedings 
identified  is  relevant  to  determining 
whether  an  institution  is 
administratively  capable.  An  institution 
should  be  considered  administratively 
capable  only  if  there  is  no  evidence  of 
significant  problems  in  those  reviews  or 
proceedings. 

The  Secretary  proposes  to  add  to  the 
administrative  capability  standards,  the 
prohibition  against  debarments, 
suspensions,  and  causes  of  debarment 
or  suspension  under  E.0. 12549  and  the 
FAR,  48  CFR  subpart  9.4.  The  Secretary 
proposes  ta  amend  this  section  to 
provide  that  an  institution  would  not  be 
considered  administratively  capable  if 
(1)  cause  exists  for  debarring  the 
institution  under  34  CFR  85.305,  or  for 
suspending  the  institution  under  34 
CFR  85.405,  (2)  any  prindpafCas  that 
term  is  used  in  34  CFR  part  85)  of  the 
institution  is  debarred  or  suspended,  or 
(3)  the  institution  is  an  affiliate  (as  that 
term  is  used  in  34  CFR  part  85)  of  any 
person  so  debarred  or  suspended.  Under 
these  changes,  the  Secretary  would  not 
certify  the  administrative  capability  of 
an  institution  that  fits  into  any  of  these 
categories.  The  Secretary  would  not 
permit  such  an  institution  to  begin 
participation  in  a  Title  IV,  HEA 
program,  and  the  Secretary  would 
require  a  participating  institution  to 
rectify  the  problem  that  adversely 
affects  the  institution's  administrative 
capability.  A  participating  institution's 
inability  or  unwrillingness  to  rectify  the 
problem  would  warrant  initiation  of  an 
emergency  action,  limitation, 
suspension,  or  termination  proceeding 
against  the  institution  under  subpart  G. 
Ilie  Secretary  expects  that  such  a 
proceeding  would  be  combined  with  a 
debarment  or  suspension  proceeding 
under  34  CFR  part  85. 

These  changes  are  needed  to  establish 
appropriate  safeguards  to  protect  the 
Title  FV,  HEA  programs  when  serious 
questions  are  raised  about  the  honesty 
and  lawfulness  of  the  conduct  of  an 
institution's  owners,  officers,  directors, 
management,  employees,  or  affiliates 
whose  duties  involve  the  administration 
of  or  influence  over  those  programs. 

The  Secretary  proposes  to  require  that 
an  institution  comply  with  any 
standards  regarding  completion  and 
placement  rates  and  pass  rates  on  State 
licensing  examinations  established  by 


the  State  in  which  an  instituticui  is 
located  as  a  standard  of  administrative 
capability.  The  Secretary  supports  the 
development  of  appropriate  standards 
by  each  State,  as  individiial  States  will 
be  able  to  address  local  concerns  and 
conditions  in  the  development  of 
standards.  In  the  absence  of  such  a  State 
standard,  the  Secretary  believes  an 
institution  must  comply  with 
appropriate  standards  regarding 
completion  rates,  placement  rates  and 
pass  rates  on  required  State 
examinations,  as  established  by  the 
Secretary,  in  consultation  with 
institutions  located  in  the  State. 

The  Secretary  proposes  to  require  as 
a  standard  for  fiill  participation  in  the 
Title  rv,  HEA  programs  that  institutions 
have  default  rates  that  do  not  exceed  20 
percent  for  the  Federal  Stafford  Loan 
and  Federal  SLS  programs,  and  default 
rates  that  do  not  exceed  15  percent  for 
the  Federal  Perkins  Loan  program.  For 
the  Federal  Stafford  Loan  and  Federal 
SLS  programs,  a  20  percent  trigger  is 
currently  used  as  an  indicator  of 
impaired  administrative  capability.  For 
the  Federal  Perkins  Loan  program,  the 
Secretary  has  used  a  20  percent  trigger 
as  an  indicator  of  impaired 
administrative  capability.  The  Secretary 
is  proposing  to  change  this  figure  to  15 
percent  for  consistency  with  the 
statutory  requirement  of  section  461(g) 
of  the  HEA  that  requires  an  institution 
with  a  cohort  default  rate  of  15  percent 
in  the  Federal  Perkins  Loan  program  to 
establish  a  default  management  plan 
pursuant  to  regulations.  Under  this 
proposal,  institutions  applying  for 
participation  under  a  change  of 
ownership  or  for  a  renewal  of  their 
participation  with  default  rates 
exceeding  these  proposed  amounts 
would  be  provisionally  certified  for  a 
lack  of  administrative  capability  if  no 
other  serious  administrative  capability 
problems  were  identified  that  warranted 
denying  the  application.  The  Secretary 
notes  that,  imder  this  proposal,  an 
institution  applying  for  a  renewal  of 
participation  that  has  a  default  rate 
under  the  Federal  Stafford  Loan 
programs  that  exceeds  20  percent  could 
submit  information  demonstrating 
mitigating  circumstances  as  provided  in 
§  668.15  of  current  regulations  to 
demonstrate  that  the  institution's 
default  rate  is  not  a  basis  for  denial  of 
full  participation.  If  no  other  serious 
administrative  capability  problems  were 
identified  that  warrant  denying  the 
application  for  full  participation,  an 
institution  with  de&ult  rates  over  these 
triggers  could  receive  full  participation 
if  it  sucoesifully  showed  that  those 
mitigating  ciiciuistances  existed. 


In  addition,  the  Secretary  is  proposing 
that  an  institution  wouid  not  be 
considered  administratively  capable  if  it 
has  a  withdrawal  rate  of  more  than  33 
percent  This  change  from  the  current 
regulations,  under  which  the  Secretary 
considers  withdrawal  rates  of  more  than 
33  percent  as  an  indicator  of  problems 
in  administrative  capability,  would 
become,  like  the  othw  standards  in  this 
section,  absolute  requirements  rather 
than  mere  indicators.  The  calculation  of 
this  withdrawal  rate  is  currently  made 
using  the  formula  on  the  application  for 
participation  in  the  Title  IV,  HEA 
programs. 

The  Secretary  is  proposing  these 
changes  to  the  current  default  rate  and 
withdrawal  rate  requirements  because 
the  Secretary  believes  that  these  rates 
are  appropriate  measures  of  an 
institution's  past  administrative 
performance;  an  institution  that 
administers  the  Title  IV,  HEA  programs 
correctly  will,  absent  mitigating 
circumstances  for  its  Federal  Stafford 
Loan  and  Federal  SLS  programs  default 
"rate,  have  default  rates  and  withdrawal 
rates  below  these  percentages. 

The  Secretary  understands  that  some 
currently  participating  institutions  have 
rates  in  excess  of  these  levels.  Therefore, 
the  Secretary  anticipates  tiiat  when 
these  institutions  next  undergo  a 
reevaluation  of  their  institutional 
eligibility,  administrative  capabiUty. 
and  financial  responsibility,  some  of 
them  would  be  determined  not  to  be 
administratively  capable  purely  for 
failure  to  meet  these  standards,  even  if 
they  meet  all  the  other  financial 
responsibility  and  administrative 
capability  standards  in  these  proposed 
regulations.  In  those  cases,  if  there  are 
no  other  significant  problems,  these 
institutions  could  be  granted 
provisional  certification  so  they  could 
continue  to  participate  in  the  Title  IV. 
HEA  programs  for  a  limited  time  on  a 
limited  basis  to  allow  them  to  bring 
their  default  or  withdrawal  rates  or  both 
down  to  an  acceptable  level.  However, 
an  institution  with  a  high  withdrawal 
rate  applying  for  participation  in  the 
Title  IV.  HEA  programs  for  the  first  time 
would  not  be  approved  to  participate  in 
the  Title  IV.  HEA  programs.  In  addition 
to  these  default  rates  the  Secretary  plans 
to  esttiblisb  an  appropriate  default  rate 
applicable  to  the  FDSL  Program  and 
solicits  comments  on  what  that  should 
be.  For  example,  comments  are 

Z tested  on  whether  FDSL  Program 
ult  rate  thresholds  should  be 
developed  to  take  into  consideration 
students  who  are  using  income 
contingent  r^MymenL 


Section  668.17    Default  Reduction 
Measures 

Default  Rates 

Because  of  the  changes  described 
above  in  proposed  §  668.16  concerning 
the  effect  of  default  and  withdrawal 
rates  on  an  institution's  administrative 
capability,  the  remaining  provisions  in 
current  §  668.15  would  address  default 
reduction  measures  for  institutions  with 
high  Federal  Stafford  loan  and  Federal 
SLS  default  rates.  Therefore,  the 
Secretary  proposes  to  redesignate 
current  §668.15  as  §668.17  and  rename 
it  "Default  reduction  measures." 

The  Secretary  proposes  to  clarify  that 
the  Secretary  notifies  an  institution  of 
its  Federal  Stafford  loan  and  Federal 
SLS  cohort  default  rate  if  that  rate 
exceeds  20  percent  for  any  fiscal  year 
before  the  Secretary  takes  an  action 
against  the  institution.  This  change 
merely  reflects  the  Secretary's  current 
practice. 

The  Secretary  proposes  to  remove  the 
option  to  require  an  institution  with  a 
Federal  Stafford  loan  and  Federal  SLS 
cohort  default  rate  that  exceeds  20 
percent  for  any  fiscal  year  to  submit  to 
the  Secretary  and  guaranty  agencies  the 
specific  information  describ^  in 
current  §  668.15(b)(2)(ii)  concerning 
pass  rates,  job  placement  rates,  and 
completion  rates.  These  changes  are 
consistent  with  earher  statutory  and 
regulatory  revisions  to  current  §  668.15 
and  because  the  Secretary  rarely  asks 
institutions  to  submit  this  information. 
The  5>ecretary  would  reserve  the  right  to 
request  any  information  the  Secretary 
deems  necessary  to  make  a  preUminary 
determination  as  to  the  appropriate 
action  to  be  taken  by  the  Secretary 
regarding  the  institution. 

Default  Management  Plan 

The  Secretary  proposes  to  clarify 
requirements  for  implementation  of 
default  management  plans  for 
institutions  with  Federal  Stafford  loan 
and  Federal  SLS  cohort  default  rates 
greater  than  20  percent  for  any  fiscal 
year.  The  Secretary  has  required 
implementation  of  a  default 
management  plan  for  institutions  with 
cohort  default  rates  greater  than  20 
percent  since  the  implementation  of  the 
default  reduction  initiative  in  final 
regulations  published  June  5, 1989  (54 
FR  24114).  In  the  preamble  to  the  June 
5. 1989.  final  regulations,  the  Secretary 
stated  that,  in  accordance  with  current 
§  668.15(e),  an  institution  with  a  default 
rate  over  20  percent  could  be  required 
to  implement  a  default  management 
plan.  The  proposed  provision  specifies 
that,  for  an  instituticm  with  a  Fedmal 
Stafford  loan  and  Federal  SLS  cohort 
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default  rates  greater  than  20  percent  or 
less  than  or  equal  to  40  percent  for  any 
fiscal  year,  the  institution  would  have  to 
submit  a  default  management  plan  that 
implements  the  measures  described  in 
appendix  D  to  this  part.  An  institution 
could  only  implement  a  default 
management  plan  that  deviates  from  the 
measures  in  appendix  D  if  the 
institution  submits  a  justification  for  the 
deviation  that  is  approved  by  the 
Secretary.  An  institution  with  a  Federal 
StaHord  loan  and  Federal  SLS  cohort 
default  rate  that  exceeds  40  percent  for 
any  fiscal  year,  and,  there  ''ore,  is  subject 
to  a  limitation,  suspension,  or 
termination  action  imder  subpart  G, 
would  have  to  impler>  nt  all  of  the 
default  reduction  measures  described  in 
appendix  D  to  this  part  no  later  than  60 
days  after  the  institution  receives  the 
Secretary's  notification  of  the 
institutions  cohort  default  rate.  The 
institution  would  not  be  required  to 
submit  any  written  plans  to  the 
Secretary  or  a  guaranty  agency  unless 
specifically  requested  to  do  so  by  the 
Secretary  or  guaranty  agency. 

Erd  of  Participation 

Section  435(a)(2)  of  the  HEA  provides 
th  at  an  institution's  participation  in  the 
FI^EL  programs  ends  if  the  Secretary 
d»!termines  that  the  institution's  cohort 
d'-fault  rate  for  each  of  the  three  most 
recent  fiscal  years  for  which  the 
S*%retary  has  determined  the 
iiistitution's  rate  is  equal  to  or  greater 
than  the  appUcable  threshold  rates. 
Section  435(a)(2)(B)  of  the  HEA  sets  the 
threshold  rate  for  fiscal  year  1994  and 
all  subsequent  fiscal  years  at  25  percent. 
Consistent  with  cturent  regulations, 
institutions  may  appeal  such  loss  of 
participation  by  demonstrating  that 
mitigating  circumstances  as  foimd  in 
ciurent  §  668.15  are  present. 

Ciurently,  an  institution  may  not 

Ccipate  in  the  FFEL  programs 
ining  eight  calendar  days  after  the 
date  the  Secretary  notifies  the 
institution  that  its  cohort  default  rate 
exceeds  the  specified  thresholds.  The 
Secretary  proposes  to  change  this 
provision  to  require  that  an  institution 
may  not  participate  in  the  FFEL 
program  beginning  with  the  date  that 
the  institution  receives  notification  bom 
the  Secretary  that  its  cohort  default  rate 
exceeds  the  specified  thresholds.  The 
Secretary  does  not  believe  it  is 
appropriate  to  continue  to  allow  an 
institution  that  has  lost  its  participation 
due  to  a  high  default  rate  to  have  the 
benefit  of  further  Title  IV,  HEA  program 
funds  unless  it  successfully  appeals. 
The  Secretary  proposes  to  make 
corresponding  changes  throughout  this 
section. 


A  )peal  Procedures 

The  Technical  Amendments  of  1993 
ai  lended  section  435(a)  and  (m)  of  the 
H  LA  as  those  sections  relate  to 
in  stitutional  appeals  of  cohort  default 
rs  tes.  These  amendments  are  not 
re  fleeted  in  this  NPRM  but  will  be 
a(  dressed  separately.  However,  the 
S  cretary  proposes  to  remove  the 
p:  ovision  that  provides  that  an 
ii  stitution  may  appeal  its  loss  of 
p  irUcipation  in  the  FFEL  programs 
ui  ider  the  provisions  of  this  section  on 
tl  e  grounds  that  the  institiition  has 
n  duced  its  cohort  default  rate  for  each 
o  the  two  most  recent  fiscal  years  for 
w  lich  the  Secretary  has  calculated  a 
a  hort  default  rate  for  that  institution  by 
51 1  percent  of  the  amount  by  which  its 
c(  hort  default  rate  for  the  previous  year 
ej  ceeds  the  applicable  threshold 
p  trcentage  specified  in  this  section. 
T  lis  provision  is  no  longer  applicable 
b  cause  it  was  limited  to  notices  of  loss 
o  eligibihty  that  were  received  by  an 
ii  stitution  in  the  fiscal  year  that  ended 
Stptember30, 1991. 

Current  regulations  allow  an 
ii  stitution  to  appeal  its  loss  of 
pi  irticipation  in  the  FFEL  programs 
u  ider  the  provisions  of  this  section  on 
tl  e  grounds  that,  for  any  twenty-four 
a  onth  period  ending  not  more  than  six 
Q  onths  prior  to  the  date  the  institution 
SI  bmits  its  appeal,  two-thirds  or  more  of 
tl  e  institution's  students  who  are 
ei  iroUed  on  at  least  a  half-time  basis  are 
ii  dividuals  from  disadvantaged 
64  onomic  backgroimds  as  established  by 
d  >cumentary  evidence  submitted  by  the 
ii  stitution  such  as  a  Pell  Grant  Index  of 
zi  TO,  or  an  AGI  of  less  than  the  poverty 
le  ve\.  as  determined  by  criteria 
d  tveloped  by  the  Department  of  Health 
a]  id  Human  Services.  The  Secretary 
p  eposes  that  the  term  "such  as"  be 
el  iminated  to  reflect  the  current 
p:  actice;  Le.,  the  institution  must 
ei  tablish  the  groimds  for  its  appeal 
b  ised  only  on  the  information  specified 
ii  the  regulations.  The  Department 
yfi  oxild  only  accept  the  specific  evidence 
Ii  (ted  in  the  regulations  although  the 
a  Lrrent  regulations  suggest  that  other 
e  idence  is  acceptable.  This  change 
n  fleets  the  current  practice  of  the 
S  icretary.  The  Secretary  soUdts 
c(  imment  on  other  acceptable  forms  of 
a(  ceptable  documentation. 

D  ifinitions 

The  Student  Loan  Reform  Act  (Pub.  L. 
II 13-66)  amended  the  definition  of 
a  tbort  default  rate  to  include  Federal 
C  msohdation  Loans  which  are  used  to 
n  pay  Federal  Stafford  and  Federal  SLS 
k  ans.  The  Secretary  proposes  to  amend 
ti  is  section  to  reflect  this  change. 


Definitions  applicable  to  this  secticm 
would  be  revised  to  reflect  changes  to 
the  definition  of  cohort  default  rate  in 
section  435(m)  of  the  HEA.  In 
accordance  with  the  statute,  as  in  the 
past,  for  any  fiscal  year  in  which  30  or 
more  current  and  former  students  at  the 
institution  enter  repayment  on  Federal 
Stafford  or  Federal  SLS  program  loans 
received  for  attendance  at  the 
institution,  the  cohort  default  rate  is  the 
percentage  of  those  current  and  former 
students  who  enter  repayment  in  that 
fiscal  year  on  Federal  Stafford  or 
Federal  SLS  program  loans  received  for 
attendance  at  that  institution  who 
default  before  the  end  of  the  following 
fiscal  year.  Formerly,  for  any  fiscal  year 
in  which  fewer  than  30  of  the 
institution's  current  and  former  students 
entered  repayment  on  a  Federal  Stafford 
or  Federal  SLS  loans  received  for 
attendance  at  the  institution,  the  cohort 
default  rate  was  the  average  over  the 
three  most  recent  fiscal  years  of  the  rates 
calculated  in  the  manner  described  for 
any  fiscal  year  in  which  30  or  more 
current  and  former  students  enter 
repayment  on  a  Federal  Stafford  or 
Federal  SLS  program  loan.  The  HEA 
now  requires  that,  for  any  fiscal  year  in 
which  fewer  than  30  of  the  institution's 
current  and  former  students  enter 
repayment,  the  cohort  default  rate  is  the 
percentage  of  those  current  and  former 
students  who  entered  repayment  on 
Federal  Stafford  loans  or  Federal  SLS 
loans  in  any  of  the  three  most  recent 
fiscal  years  who  default  before  the  end 
of  the  fiscal  year  in  which  they  entered 
repayment. 

The  Technical  Amendments  of  1993 
changed  section  435(m)(l)(B)  of  the 
HEA  to  make  clear  that  the  issue  of 
improper  loan  servicing  is  only  part  of 
the  appeal  process  and  does  not  relate 
to  the  Secretary's  initial  release  of 
cohort  default  rates.  Thus,  in  issuing  the 
rates  initially,  the  Secretary  is  not 
obligated  to  consider  allegations  of 
improper  loan  servicing.  The  Secretary 
proposes  to  amend  the  regulations  to 
reflect  this  change  by  removing  the 
requirement  that  the  Secretary  must 
exclude  any  loans  that,  due  to  improper 
servicing  or  collection,  would  result  in 
an  inaccurate  or  incomplete  calculation 
of  the  cohort  default  rate. 

Section  435(m)  of  the  HEA  requires 
the  addition  of  the  requirement  that  a 
Federal  SLS  loan  not  be  considered  to 
enter  repayment  until  after  the  borrower 
has  ceased  to  be  enrolled  in  an 
educational  program  leading  to  a  degree 
or  certificate  at  the  eligible  institution 
on  at  least  a  half-time  basis  (as 
determined  by  the  institution)  and 
ceased  to  be  in  a  period  of  forbearance 
based  on  that  enrollment.  Section 
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435(m)  further  requires  that  each 
ehgible  lender  of  a  Federal  SLS  loan  to 
provide  the  guaranty  agency  with  the 
information  necessary  to  determine 
when  the  loan  entered  repajTnent  for 
purposes  of  this  definition  and  requires 
the  guaranty  agency  to  provide  that 
information  to  the  Secretary. 

Section  668.22    Institutional  Refunds 
and  Repayments 

General 

The  Amendments  of  1992  added 
section  484B  to  the  HEA  to  require  an 
institution  to  have  in  place,  as  of  July 
23, 1992.  a  fair  and  equitable 
institutional  refund  policy  as 
promulgated  in  that  section.  The  fair 
and  equitable  refund  requirements 
prescribed  by  law  are  similar  to  the  fair 
and  equitable  refund  requirements 
prescribed  by  §  682.606  of  the  FFEL 
program  regulations  for  institutions  that 
participate  in  the  FFEL  programs.  The 
HEA  extends  this  requirement  to 
institutions  participating  in  any  Title  IV, 
HEA  program  and  makes  various 
modifications. 

Under  this  fair  and  equitable  refund 
policy,  an  institution  must  make  a 
refund  of  unearned  tuition,  fees,  room 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV.  HEA 
program  assistance  (including  PLUS 
loans  received  on  behalf  of  the  student) 
if  the  student  does  not  register  for  the 
period  of  enrollment  for  which  the 
student  was  charged  or  if  the  student 
withdraws,  drops  vut.  or  is  expelled 
fit>m  the  institution  before  completing 
the  period  of  enrollment  for  which  he  or 
she  was  charged. 

The  interpretation  of  the  applicability 
of  a  fair  and  equitable  refund  policy  was 
the  subject  of  extensive  discussions 
among  the  negotiators.  The  HEA 
specifically  mandates  a  refund  to  any 
student  who  received  Title  IV  HEA 
program  assistance.  However,  at  issue 
during  the  negotiations  was  the  fairness 
and  equity  in  having  a  refund  poUcy  for 
students  who  receive  Title  IV,  HEA 
program  assistance  that  is  different  from 
the  refund  policy  for  those  students 
enrolled  in  the  same  educational 
program  who  do  not  receive  Title  IV. 
HEA  program  assistance.  Several 
negotiatore  felt  that  requiring 
institutions  to  apply  the  refund 
requirements  found  in  this  proposed 
section  to  all  students  who  attend  an 
institution  would  be  an  unauthorized 
intrusion  by  the  Secretary  into  the 
administrative  decisions  of  an 
institution.  Many  negotiators  felt  that 
compliance  with  a  refund  requirement 
that  is  applicable  to  all  students  would 
be  too  costly  for  an  institution. 


Therefore,  the  Secretary  proposes  to 
define  a  fair  and  equitable  refund  policy 
only  with  respect  to  students  who 
receive  Title  IV,  HEA  program 
assistance.  Although  the  Secretary 
proposes  to  limit  the  scope  of  this 
provision  to  those  recipients,  imder  this 
proposed  provision  an  institution  would 
not  be  prohibited  from  adopting  these 
refund  requirements  for  el\  students. 

The  Seoetary  proposes  to  require  that 
an  institution  provide  a  written 
statement  containing  its  refund  policy  to 
prospective  students  and  make  its 
policy  known  to  currently  enrolled 
students.  This  proposal  is  based  upon 
requirements  currently  prescribed  by 
§  682.606  of  the  FFEL  program 
regulations.  The  Secretary  proposes  to 
expand  this  FFEL  pro\ision  to  require 
that  the  written  statement  must  be  clear 
and  conspicuous  and  must  include 
information  on  the  allocation  of  refunds 
and  repayments  to  sources  of  aid.  In 
keeping  with  current  FFEL  program 
regulations,  the  Secretary  proposes  that 
the  written  statement  include  examples 
of  the  application  of  the  refund  poUcy. 
This  requirement  would  be  met  if  the 
institution  informs  students  in  the 
written  statement  that  examples  are 
available  and  the  institution  makes  the 
examples  readily  available  to  the 
Student  upon  request. 

As  in  the  current  FFEL  program 
regulations,  the  Secretary  proposes  to 
require  an  institution  to  provide  the 
written  statement  to  prospective 
students.  Section  668.41(b)  of  current 
regulations  defines  a  "prospective 
student"  as  an  individual  who  has 
contacted  an  institution  participating  in 
any  Title  IV,  HEA  program  for  the 
purpose  of  requesting  information 
concerning  admission  to  the  institution. 
The  Secretary  believes  that  a  student  is 
a  "prospective  student"  if  he  or  she  is 
not  enrolled  in  an  institution  and  has 
not  entered  into  any  contractual 
agreement  or  incurred  a  financial 
obligation  to  attend  an  institution. 
Therefore,  the  Secretary  proposes  to 
require  an  institution  to  provide  this 
written  statement  to  a  student  prior  to 
the  earlier  olthe  student's  enrollment  or 
the  execution  of  the  student's 
enrollment  agreement.  If  the 
institution's  refund  poUcy  changes,  the 
institution  would  have  to  ensure  that  all 
students  are  made  aware  of  the  new 
pohcy  and  advise  the  currently  enrolled 
students  of  any  changes  that  the 
institution  intended  to  apply  to  those 
students  for  their  current  enrollment 
period. 

The  Secretary  beheves  that  some 
institutions  have  assessed  excessive 
equipment  charges  that  have  increased 
the  total  aid  received.  For  example. 


some  students  have  been  charged  as 
much  as  ten  or  fifteen  times  an 
institution's  dociunented  equipment 
costs  for  kits  students  were  required  to 
purchase.  If  the  calculation  of  a  refund 
includes' equipment  charges  with  such 
an  extreme  price  mark-up,  the  amount 
of  money  an  institution  would  be 

Eermitted  to  keep  is  greatly  inflated.  To 
elp  curb  this  abuse,  the  Secretary  is 
proposing  to  require  an  institution  to 
publish  in  its  school  catalog  or  "other 
information  provided  to  its  students,  the 
cost  to  the  student  of  required  supplies 
and  equipment.  Further,  the  .Secretary 
proposes  to  require  an  institution  to 
substantiate  to  Department  officials, 
upon  the  request  of  the  Secretary,  that 
the  costs  are  reasonably  related  to  the 
costs  of  providing  the  supplies  and 
equipment  to  students.  ITiis  provision  ' 
would  not  require  the  institution  to 
provide  this  cost  substantiation  to 
students,  but  would  permit  the 
Secretary  to  obtain  information 
regarding  the  cost  of  required  suppUes 
and  equipment  to  determine  wheUier  an 
abuse  in  this  area  is  occurring  or  has 
occurred.  For  example,  this  information 
may  be  routinely  reviewed  during  a 
program  review.  If  the  charges  for 
equipment  and  supplies  appear  to  be 
unreasonable,  the  institution  would  be 
required  to  show  that  its  charges  were 
reasonably  related  to  the  cost  of 
providing  those  items.  Under  this 
proposal,  an  institution  would  not  be 
expected  to  provide  this  information  to 
the  Secretary  as  a  regularly  scheduled 
submission,  but  only  upon  request  from 
the  Department  of  Education. 

Fair  and  Equitable  Refund  Policy 

Section  484B  of  the  HEA  defines  a  fair 
and  equitable  refund  pohcy  to  be  one 
that  provides  for  at  least  the  largest  of 
the  amounts  provided  under 

(1)  The  requirements  of  applicable 
State  law; 

(2)  The  s{>ecific  refund  requirements 
established  by  the  institution's 
nationally  recognized  accrediting 
agency  and  approved  by  the  Secretary; 
or 

(3)  The  pro  rata  refund  calculation 
described  in  the  statute  for  students 
attending  the  institution  for  the  first 
time,  except  that  this  pro  rata  refund 
calculation  does  not  apply  for  any 
student  whose  withdrawal  date  is  after 
the  60  percent  point  in  time  in  the 
period  of  enrollment  for  which  the 
student  has  been  charged. 

The  Secretary  intends  to  clarify  that 
an  accrediting  agency's  refund  poUcy 
must  contain  specific  standards.  Refund 
"gmdelines"  developed  by  an 
accrediting  agency  (for  example,  an 
accrediting  agency  refund  policy  that 
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only  requires  an  institution  to  develop 
its  own  fair  and  equitable  refund  policy) 
would  not  be  considered  to  have 
standards.  Obviously,  an  institution 
would  not  be  considered  to  be  in 
compliance  with  a  State's  or  an 
approved  accrediting  agency's  refund 
policy  if  the  institution  adopts  a  refund 
policy  that  is  merely  similar  to  the 
State's  or  accrediting  agency's  but  does 
not  incorporate  all  the  required 
standards.  This  policy  is  consistent  with 
the  current  provisions  of  the  FFEL 
proerani  regulations. 

'The  Secretary  recognizes  that  there 
may  be  situations  where  an  institution's 
State  and  accrediting  agency  do  not 
have  specific  refund  policies.  If  a 
student  is  not  entitled  to  a  pro  rata 
refund,  no  specific  standard  would  then 
exist  under  the  law  to  ensure  that  the 
student  received  a  fair  and  equitable 
refund.  Because  the  Secretary  believes 
that  all  recipients  of  Title  IV.  HEA 
program  assistance  should  be  treated 
fairly,  the  Secretary  is  proposing  to 
require  an  institution  to  provide  a 
refund  to  a  student  that  is  the  larger  of 
the  institution's  refund  policy  or  the 
specific  refund  standards  contained  in 
appendix  A  to  this  part  if  an 
institution's  State  and  accrediting 
agency  do  not  have  refund  standt^ds 
and  the  student  is  not  entitled  to  a  pro 
rata  refund.  The  NPRM  published  on 
January  24. 1994  to  implement  the 
accrediting  agency  provisions  in  subpart 
2  of  part  H  of  the  HEA  proposes  that  the 
Secretary  will  not  recognize  an 
accrediting  agency  unless  the  agency 
has  a  refund  policy  that  provides  for  a 
fair  and  equitable  refund  to  a  student. 
The  Secretary  notes  that  if  this 
provision  of  the  accreditation  agency 
NPRM  is  adopted  in  final  regulations, 
there  would  not  be  a  need  for  the 
proposed  appendix  A  requirement  once 
all  accrediting  agencies  have  been 
reviewed  and  recognized  by  the 
Secretary. 

The  refund  pohcy  proposed  to  be 
adopted  as  appendix  A  is  derived  from 
the  guidelines  developed  by  the 
National  Association  of  CoUege  and 
University  Business  Officers 
(NACUBO).  Currently,  imder  the  FFEL 
program  regulations,  an  institution  must 
follow  the  guidelines  developed  by 
NACUBO  and  restated  in  appendix  A  to 
the  FFEL  program  regulations  (or  refund 
policy  standards  set  by  another 
association  of  institutions  of 
postsecondary  education  and  approved 
by  the  Secretary)  if  neither  an 
institution's  State  nor  its  accrediting 
agency  have  refund  standards.  While 
the  NACUBO  standards  identify  policy 
standards  that  institutions  should  have 
for  the  refund  of  student  charges,  the 
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Set  retary's  proposed  appendix  A 
esti  iblishes  policy  standards  that 
ins  itutions  must  have  for  the  refund  of 
stu  lent  chai^ges.  The  Secretary  has 
alv  ays  considered  these  standards  as 
ma  idatory  for  piuposes  of  the  FFEL 
pre  ^am  regulations  and  is.  therefore, 
ma  dng  that  interpretation  clear  in  these 
pre  posed  regulations.  Fiirther.  the 
Se<  retary's  proposed  appendix  A  to  this 
pai  t  would  mandate  the  percentage  of 
tui  ion  charges  that  must  be  returned  to 
a  si  udent  who  withdraws  from  an 
ins  itution  at  various  intervals  during 
the  refund  period.  In  the  development 
of  pe  actual  refund  calculation  for  this 
po  icy.  the  Secretary  adapted  a 
pn  portionate  calculation  that  is  similar 
to  1  efund  policies  used  by  proprietary 
ins  itutions.  The  Secretary  believes  that 
thi  I  refund  schedule  provides  a  fairer 
all(  ^cation  of  resources  between  the 
ins  titution  and  the  Title  IV,  HEA 
pn  grams  than  exists  imder  the  shorter 
ref  md  periods  often  found  at  traditional 
col  leges  and  imiversities.  This  proposed 
ref  md  policy  is  not  normally  as 
gei  erous  to  the  student  as  the  pro  rata 
ref  md  policy  prescribed  by  the  statute, 
be<  ause  the  auected  students  would  not 
be  irst  time  students  and,  therefore, 
wo  lid  not  be  entitled  to  the  full 
pn  tection  of  the  pro  rata  refund  policy. 
Un  der  the  standards  in  appendix  A,  a 
stu  dent  who  submits  written  notice  of 
wi  hdrawal  up  to  one  week  before  the 
firt  t  day  of  class  would  receive  a  refund 
of  iOO  percent  of  tuition  charges.  The 
rel  md  would  be  reduced  to  at  least  90 
pe:  cent  if  the  student  submits  written 
no  ice  of  withdrawal  between  the  end  of 
th<  100  percent  period  and  the  first  10 
pel  cent  of  the  period  for  which  the 
stu  dent  was  charged.  A  student  would 
ret  eive  at  least  a  50  percent  refund  if  he 
or  ihe  withdraws  between  the  first  10 
pel  cent  and  the  first  25  percent  of  the 
pel  iod  for  which  the  student  was 
ch  irged.  Finally,  a  student  would 
re<  eive  at  least  a  25  percent  refund  if  he 
or  the  withdraws  between  the  first  25 
pe  cent  and  the  first  50  percent  of  the 
pe  iod  for  which  the  student  was 
ch  urged. 

I  ^s  a  part  of  the  refund  policy  in 
pr  tposed  appendix  A,  the  Secretary 
w(  uld  allow  an  institution  to  subtract 
frc  na  the  refund  to  a  student  any  charges 
foi  equipment  (including  books  and 
su  >plies)  if  there  is  a  se;>arate  charge  for 
thi  equipment  and  the  student  actually 
ob  ains  the  equipment  but  the  student 
fai  s  to  return  the  equipment  within  20 
da  !s  after  his  or  her  withdrawal.  This 
pr  tvision  is  discussed  further  in  the 
ex  >lanation  on  pro  rata  refunds. 
\n  institution  must  determine 
waether  a  student  withdrew  prior  to  the 
6G  percent  point  in  time  in  the  period 


of  enrollment  for  which  the  student  has 
been  charged  when  determining 
whether  the  pro  rato  refund  calculation 
is  apphcable  to  a  student.  The  Secretary 
proposes  to  define  "the  60  percent  point 
in  time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged" 
based  upon  whether  the  educational 
program  in  which  the  student  is 
enrolled  is  measured  in  credit  hours  or 
clock  hours.  In  the  case  of  an 
educational  program  that  is  measiired  in 
credit  hours,  this  point  would  be  the 
point  in  calendar  time  when  60  percent 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  has 
elapsed.  In  the  case  of  an  educational 

grogram  that  is  meastired  in  clock 
ours,  this  point  would  be  the  point  in 
time  when  the  student  completes  60 
percent  of  the  clock  hours  scheduled  for 
the  period  of  enrollment  for  which  the 
student  is  charged. 

For  instance,  if  the  student's  period  of 
enrollment  in  an  educational  program 
that  is  measured  in  credit  hours  is 
scheduled  to  last  5  months  (20  weeks), 
the  60  percent  point  of  the  period  is  at 
12  weeks.  However,  in  the  case  of  a 
program  measured  in  clock  hours,  the 
Seanetary  believes  that  it  is  more 
acou^te  to  use  the  number  of  completed 
clock  hours  to  determine  the  percentage 
of  enrollment  For  instance,  if  the 
student  is  scheduled  to  complete  900 
clock  hours,  the  60  percent  point  of  the 
period  of  enrollment  occurs  when  the 
student  has  completed  540  clock  hours. 
The  Secretary  wishes  to  emphasize  that 
the  definition  of  the  determination  of 
the  60  percent  point  in  time  in  the 
period  of  enrollment  for  which  the 
student  has  been  charged  is  different 
from  the  determination  of  "the  portion 
of  the  period  of  period  of  enrollment  for 
which  the  student  has  been  charged  that 
remains"  that  is  used  to  calculate  the 
refund  after  the  institution  has 
determined  that  the  pro  rata  refund 
calculation  is  to  be  used.  The  proposed 
definition  of  the  latter  term  will  be 
discussed  later. 

In  determining  the  largest  refund  to  a 
student,  the  Secretary  proposes  to 
require  an  institution  to  determine  the 
largest  refund  for  each  student.  An 
institution  would  not  be  permitted  to 
determine  which  refund  is  generally  the 
most  generous  and  use  that  refund 
calculation  for  all  students.  The 
Secretary  believes  that  ciurent  computer 
technology  enables  an  institution  to 
automate  this  determination  through  the 
use  of  computer  software. 

Pro  Rata  Refund 

.    The  Secretary  notes  that  although  the 
statutory  requirements  for  pro  rata 
refunds  supersede  the  pro  rata 


regulations  found  in  the  FFEL  program 
regulations,  institutions  have  bieen 
advised  to  follow  guidance  given  for 
implementation  of  the  FFEL  program 
regulations  as  "safe-harbor"  guidance 
for  implementation  of  the  statutory 
requirements  for  pro  rata  refunds.  The 
Secretary  intends  that  final  regulations 
for  pro  rata  refunds  developed  as  a 
result  of  this  NPRM  and  any  guidance 
given  for  implementation  of  these 
regulations  will  replace  the  required  pro 
rata  refund  policy  for  an  institution  that 
is  required  to  use  a  pro  rata  refund 
policy  because  the  institution  has  a 
cohort  default  rate  that  exceeds  30 
percent  under  the  FFEL  programs. 

A  "pro  rata  refund,"  as  defined  in 
statute,  is  required  for  a  student 
attending  an  institution  for  the  first 
time,  unless  another  applicable  refund 
is  greater.  The  pro  rata  refund  may  not 
be  less  than  that  portion  of  the  tuition, 
fees,  room,  board,  and  other  charges 
assessed  the  student  by  the  institution 
equal  to  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  remains  on  the 
withdrawal  date..The  pro  rata  refund  is 
then  rounded  downward  to  the  nearest 
10  percent  of  that  period.  The  pro  rato 
refund  is  then  reduced  for  any  unpaid 
charges  and  a  reasonable  administrative 
fee.  The  administrative  fee  may  not 
exceed  the  lesser  of  one  hundred  dollars 
or  five  percent  of  the  tuition,  fees,  room 
and  board,  and  other  charges  assessed 
the  student. 

The  Secretary  proposes  to  permit 
institutions  to  subtract  certain  amounts 
of  institutional  charges  from  the  refund 
to  the  student.  The  Secretary  wishes  to 
clarify  that  these  proposed  regulations 
would  permit  an  institution  to  subtract 
charges  or  portion  of  charges  from  a  pro 
rata  refund  only  if  the  charges  are 
included  in  the  calculation  of  the  pro 
rata  refund. 

Under  the  statute,  an  institution  may 
subtract  any  unpaid  charges  owed  to  the 
institution  by  the  student.  The  Secretary 
is  proposing  to  define  unpaid  chaiges  by 
using  the  definition  for  an  "unpaid 
amount  of  a  scheduled  cash  payment" 
published  in  the  Federal  Register  on 
June  8, 1993  (58  FR  32188).  Although 
those  final  regulations  discussed  the 
unpaid  amoimt  of  a  scheduled  cash 
payment  as  being  excluded  from  the 
amount  the  institution  may  retain  for 
institutional  charges,  rather  than  for  the 
purpose  of  excluding  any  unpaid 
balance  from  the  refund  to  the  student, 
the  Secretary  believes  it  is  appropriate 
to  adopt  the  same  definition  to  define 
these  unpaid  charges.  In  accordance 
with  the  current  regulations,  a  student's 
scheduled  cash  payment  would  be 
defined  as  the  amount  of  institutional 


charges  that  is  not  paid  for  by  financial 
aid.  An  institution  could  coimt  any  late 
disbursements  of  Title  TV  aid  as 
financial  aid  for  this  purpose  (i.e.,  the 
amount  of  the  late  disbursement  would 
not  be  included  as  part  of  the  student's 
scheduled  cash  payment.)  Any  amount 
of  the  scheduled  cash  payment  that  has 
not  been  paid  would  be  the  amount  of 
impaid  charges  owed  by  the  student. 
The  treatment  of  unpaid  charges  for 
refunds  other  than  pro  rata  refunds  is 
addressed  later  in  this  discussion. 

The  statute  also  permits  an  institution 
to  subtract  a  reasonable  administrative 
fee  from  the  cefund  owed  to  a  student. 
This  administrative  fee  must  be  a  real 
charge  and  documented  as  such.  An 
institution  may  not  automatically 
subtract  the  lesser  of  five  percent  of  the 
tuition,  fees,  room  and  board,  and  other 
charges  assessed  the  student  or  one 
hundred  dollars  if  no  such 
administrative  fee  actually  exists. 

The  Secretary  proposes  to  add  to  the 
list  of  permitted  subtractions  bom  the 
refund  to  a  student  any  application  fee 
charged  by  the  institution.  The 
Secretary  believes  that  an  application 
fee  is  a  fee  incurred  separately  from  a 
student's  charges  for  an  enrollment 
period,  and  therefore,  should  not  be 
included  in  the  refund  to  the  student. 

In  addition,  for  institutions  whose 
students  are  issued  meal  credits  that  can 
be  spent  irregularly  throughout  the 
enrollment  period  (e.g.,  coupons  or  meal 
tokens)  the  Secretary  proposes  to  allow 
an  institution  to  deduct  from  the  refund 
owed  under  this  paragraph  the  portion 
of  "board"  charges  (i.e.,  meal  tickets) 
that  has  been  expended  by  the  student 
that  exceeds  the  portion  attributable  to 
the  period  for  which  the  student 
attended  at  the  time  of  withdrawal.  For 
example,  if  a  student  withdrew  at  the  50 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged  but  had  used  60  percent 
of  the  meal  tickets,  the  institution  could 
subtract  from  the  refund  to  the  student 
the  value  of  the  meal  tickets  attributable 
to  that  10  percent  of  the  period  of 
enrollment  that  the  student  did  not 
attend.  If  a  student  used  less  than  the 
attributable  value  of  the  meal  tickets  at 
the  time  of  his  or  her  withdrawal,  an 
institution  would  not  be  permitted  to 
subtract  any  amount  from  the  refund  to 
the  student.  An  institution  would  not  be 
permitted  to  subtract  any  amount  from 
the  refund  to  the  student  in  cases  where 
students  have  unlimited  use  of  meal 
tickets. 

The  Secretary  intends  to  continue  the 
current  policy  regarding  the  inclusion  of 
books,  supplies,  and  other  equipment  in 
the  pro  rata  refund  calculation 
consistent  with  guidance  given  to 


institutions  that  were  required  to  use  a 
pro  rata  refund  policy  because  the 
institution  had  a  default  rate  that 
exceeds  30  percent  and  was  required  to 
calculate  a  pro  rato  rehmd  for  a  student 
who  received  a  loan  under  the  FFEL 
programs.  As  is  currently  the  case,  an 
institution  is  required  to  include  the  full 
amount  of  charges  for  equipment  in  the 
calculation  of  pro  rato  refund  if  a 
separate  charge  exists  for  the  equipment 
by  the  institution  or  if  the  institution 
requires  the  student  to  purchase  the 
equipment  from  a  certain  vendor.  The 
Secretary  believes  that  by  charging 
students  a  separate  equipment  charge  or 
by  requiring  students  to  purchase  the 
equipment  from  a  single  vendor  (for 
example,  a  school  book  store)  the 
equipment  charges  are  being  mandated 
by  the  institution  and  should  be  treated 
as  institutional  costs.  In  effect,  the 
institution  is  the  sole  source  of  the 
equipment.  If  an  institution  does  not 
have  a  separate  charge  for  equipment 
and  the  student  has  the  option  of 
purchasing  the  equipment  firom  more 
than  one  source,  the  institution  would 
not  have  to  include  the  equipment 
chai<ge  in  the  pro  rato  refund 
calculation.  An  institution  would  have 
to  be  able  to  demonstrate  that  its 
students  have  the  option  of  purchasing 
the  equipment  from  other  sources  that 
are  easily  accessible  to  the  student  and 
that  the  students  are  advised  that  an 
option  is  available. 

The  Secretary  proposes  to  allow  an 
institution  to  subtract  from  the  refund  to 
a  student  any  charges  for  equipment 
(including  books  and  supplies)  that  a 
student  could  have  returned  for  credit 
but  did  not  do  so.  Under  this  provision, 
there  would  have  to  be  a  separate  charge 
for  the  equipment,  and  the  student  must 
actually  have  obtained  the  equipment 
but  failed  to  return  the  equipment 
within  20  days  after  his  or  her 
withdrawal.  This  provision  was 
suggested  by  one  of  the  negotiators  and 
is  b^sed  upon  California  law.  By 
consensus  of  the  negotiators,  this 
provision  would  be  extended  to 
situations  where  the  equipment  and 
suppUes  are  sold  by  an  affiliate  or 
related  entity  of  the  institution.  If  the 
student  does  not  return  the  equipment, 
the  institution  could  subtract  from  the 
pro  rato  refund  owed  to  the  student  the 
documented  cost  to  the  institution  of 
equipment  issued  to  the  student.  The 
student  would  be  liable  for  the  amount, 
if  any,  by  which  the  documented  cost 
for  equipment  exceeds  the  amount  of 
the  student's  pro  rato  refund. 

Under  this  proposal,  if  some  or  all  of 
the  equipment  is  not  actually  received 
by  the  student,  the  institution  would 
have  to  include  in  the  pro  rato  refund 
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calculation  100  percent  of  the  amount 
paid  for  that  portion  of  the  equipment. 
Further,  if  an  institution  gives  a  student 
the  option  to  return  the  equipment,  the 
institution  would  not  be  permitted  to 
subtract  the  cost  of  the  equipment  from 
the  refund  to  the  student  if  the  student 
chooses  to  return  the  equipment  and 
does  so  within  20  days  of  his  or  her 
withdrawal,  The  Secretary  believes  that 
20  days  provides  the  student  with  a 
sufficient  period  of  time  to  return 
equipment  without  delaying  the  refund 
to  the  student. 

The  Secretary  proposes  that  any 
equipment  returned  by  a  student  must 
be  in  good  condition  allowing  for 
reasonable  wear  and  tear.  The  Secretary 
notes  that  there  may  be  restrictions 
imder  State  laws  that  prevent  an 
institution  from  accepting  returned 
equipment  due  to  health  and  sanitary 
reasons.  Other  conditions  might  also 
limit  the  return  of  equipment.  For 
example,  a  workbook  that  has  been 
written  in  or  a  damaged  text  book  might 
not  be  reusable.  The  Secretary  solicits 
comments  on  whether  this  provision 
should  be  expanded  to  identify  other 
conditions  that  could  affect  the 
institution's  ability  to  reissue 
equipment. 

The  Secretary  notes  that,  because  an 
institution  must  include  the  charges 
Usted  above  in  the  calculation  of  a  pro 
rata  refund  and  is  then  permitted  to 
subtract  the  charges  or  a  portion  of  the 
charges  from  this  refund,  in  many  cases 
it  appears  that  an  institution  could 
retain  more  than  the  actual  charge  to  the 
student.  For  example,  if  an  institution 
that  charges  a  $100  administrative  fee 
calculates  a  pro  rata  refund  to  a  student, 
a  portion  of  the  SlOO  charge  would  be 
refunded  to  the  student  in  accordance 
with  the  pro  rata  refund  formula,  and  a 
portion  of  the  charge  would  be  retained 
by  the  institution.  Yet,  in  addition,  the 
institution  could  then  be  permitted  to 
subtract  the  full  $100  from  the  refund  to 
the  student.  The  Secretary  requests 
comments  on  whether  it  may  hb  more 
appropriate  to  require  institutions  to 
exclude  these  charges  from  the  refund 
calculation  entirely  rather  than 
subtracting  the  charge  after  performing 
the  calculation.  The  Secretary  also 
requests  comment  on  whether  some 
other  means  should  be  adopted  to 
eliminate  this  potential  "double 
counting"  of  cbarees. 

For  purposes  ofdetermining  a  pro 
rata  refund,  the  Secretary  proposes  to 
exclude  from  the  "room  charges"  that 
are  to  be  included  in  the  refund 
calculation,  any  room  charges  for  off- 
campus  housing  that  are  passed  through 
the  institution  in  their  entirety  to  an 
entity  that  is  not  under  the  control  of. 
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reh  ted  to,  or  affiliated  with  the 
ins  itution.  The  Secretary  recognizes 
tha  an  institution  may  enter  into  an 
agr  lement  with  an  outside  agency  to 
pro  nde  lodging  for  students.  Under 
sue  1  an  arrangement,  the  institution  is 
me  ely  a  conduit  that  passes  the  room 
cha  rges  along  to  the  other  entity,  yet 
the  ie  charges  appear  as  institutional 
cha  rges  on  student  accounts.  In  these 
cas  !s,  the  independence  of  the  entities 
anc  the  students'  continuing  right  to 
occ  jpy  the  housing  after  the  students 
wit  idraw  warrant  the  exclusion  of  the 
roc  n  charges  from  the  refund 
cal  :ulation. 

'  he  Secretary  also  proposes  to 
exc  lude  from  the  pro  rata  refund 
call  ;ulation  charges  for  group  health 
ins  irance  that  are  mandatory  for  all 
stu  lents  in  the  calculation  of  a  pro  rata 
ref  ind  so  long  as  the  coverage  remains 
in  (  ffect  for  the  students  throughout  the 
pel  iod  for  which  the  student  was 
chi  rged.  The  Secretary  notes  that  the 
inc  usion  of  these  group  health 
ins  nance  charges  in  the  refund 
cal  :uIation  could  cancel  insurance 
co>  erage  that  might  otherwise  be 
ext  ;nded  to  the  student  beyond  the 
stu  lent's  withdrawal  date. 

'  he  Secretary  proposes  to  define  a 
stu  lent  attending  an  institution  for  the 
fin  t  time  as  a  student  who  has  not 
pre  viously  attended  at  least  one  class  at 
the  institution.  A  student  who  received 
a  r  fund  of  100  percent  of  his  or  her 
tui  ion  and  fees  (less  any  permitted 
adi  ainistrative  fee)  imder  the 
ins  itution's  refund  policy  for  previous 
att(  indance  at  the  institution  would  also 
be  :onsidered  a  first-time  student. 

'  he  Secretary  believes  that  a  first-time 
sti  dent  at  an  institution  is  a  student 
whjo  is  attending  that  institution,  as 
op  )osed  to  any  institution,  for  the  fiirst 
tin  e.  Therefore,  if  the  student  has  not 
pn  viously  attended  at  least  one  class  at 
a  s  }ecific  institution,  the  Secretary 
wc  aid  consider  the  student  to  be 
atti  fnding  that  institution  for  the  first 
tin  e.  If  a  student  transfers  to  another 
in!  titution,  be  or  she  would  coimt  as  a 
fin  t-time  student  at  the  new  institution, 
if  1  e  or  she  has  not  previously  attended 
at  east  one  class  at  the  new  institution. 
If  (  student  attends  an  institution, 
wi  hdraws  bom  the  institution  (and 
re<  eives  less  than  a  100  percent  refund), 
an  1  then  returns  to  the  same  institution, 
th<  student  would  not  be  treated  as  a 
fir  t-time  student  for  his  or  her  second 
pe  iod  of  attendance.  The  Secretary 
be  ieves  that  if  a  student  has  previously 
re<  eived  a  100  percent  refund  at  an 
in!  titution,  for  purposes  of  this 
de  inition,  the  student  should  be  treated 
as  f  he  or  she  had  not  previously 
att  mded  the  institution. 


The  Secretary  proposes  that  a  student 
should  remain  a  first-time  student  imtil 
the  student  withdraws  from  the 
institution  after  attending  at  least  one 
class,  or  completes  the  period  of 
enrollment  for  which  he  or  she  has  been 
charged,  whichever  occurs  first. 
Therefore,  the  shortest  amount  of  time 
a  student  could  remain  a  first-time 
student  is  the  period  until  he  or  she 
withdraws  after  attending  one  class.  The 
longest  amount  of  time  a  student  could 
remain  a  first-time  student  is  the  period 
imtil  his  or  her  completion  of  the  period 
of  enrollment  for  which  he  or  she  has 
been  charged. 

The  Secretary  proposes  to  adopt  for 
all  the  Title  IV,-HEA  programs  the 
requirement  cxurently  foimd  in  the 
FFEL  program  regulations  that  an 
institution's  pa}'ment  to  a  lender  of  the 
portion  of  a  refund  allocable  to  a  Title 
rV,  HEA  program  cannot  be  delayed 
because  of  a  delay  in  the  return  of 
equipment.  The  provision  would  apply 
to  the  portion  of  the  refund  due  to  any 
Title  rV,  HEA  program. 

In  the  actual  calculation  of  a  refund 
under  the  pro  rata  refund  provisions  of 
section  484B  of  the  HEA,  the  amoimt  of 
the  refund  is  based  on  "the  portion  of 
the  period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
(after  the  student  stopped  attending]." 
Under  the  law,  "the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains" 
in  an  educational  program  measured  in 
credit  hours  is  determined  by  dividing 
the  number  of  weeks  that  the  student 
did  not  complete  by  the  total  niunber  of 
weeks  in  the  program.  For  a  clock-hour 
program,  the  determination  is  made  by 
dividing  the  number  of  clock  hours  not 
completed  by  the  total  number  of  clock 
hours.  For  a  correspondence  program, 
the  determination  is  made  by  dividing 
the  number  of  lessons  not  completed  by 
the  total  niunber  of  lessons.  The 
Secretary  has  merely  repeated  that 
language  here.  The  Secretary  would  like 
to  note  that  "the  portion  of  the  period 
of  enrollment  for  which  the  student  has 
been  charged  that  remains"  is  used  to 
calculate  the  pro  rata  refund  to  a 
student  and  is  distinct  from  the 
determination  of  the  60  percent  point  in 
time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged  that 
is  used  to  determine  whether  the  pro 
rata  refund  calculation  is  applicable. 
The  definition  of  "the  60  percent  point 
in  time  in  the  period  of  enrollment  for 
which  the  student  has  been  charged" 
was  discussed  earlier  in  the  summary. 


Period  of  Eiut)llment  for  Which  the 
Student  Has  Been  Charged 

Generally,  the  Secretary  proposes  to 
define  "the  period  of  enrollment  for 
which  the  student  has  been  chai;ged,"  as 
the  actual  period  for  which  an 
institution  charges  a  student.  However, 
the  Secretary  proposes  to  establish  a 
minimum  period  of  enrollment  for 
which  the  student  has  been  charged  to 
prevent  institutions  bom  establishing 
very  short  periods  to  minimize  the 
program  chai^ges  that  would  be  subject 
to  pro  rata  refunds  for  first-time 
students.  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hoius  and  uses  semesters,  trimesters, 
quarters,  or  other  academic  terms,  the 
minimum  period  would  be  the  semester, 
trimester,  quarter,  or  other  academic 
term.  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  does  not  use  semesters, 
trimesters,  quarters,  or  other  academic 
terms,  or  an  educational  program  that  is 
measiued  in  clock  hours,  the  minimum 
period  would  be  the  lesser  of  the  length 
of  the  educational  program  or  an 
academic  year.  This  proposed  definition 
is  based  on  the  current  policy  for  the 
FFEL  programs  that  sets  minimum 
certification  periods  for  loans.  This 
policy  was  designed  partly  to  prevent 
institutions  bom  ciraunventing  the 
refund  provisions  ciurently  found  in 
§668.22.  The  Secretary  invites 
comments  on  whether  other  safeguards 
are  needed  to  prevent  institutions  fit>m 
circiunventing  the  pro  rata  refund 
requirements. 

The  Secretary  notes  that  there  may  be 
institutions  that  use  different  periods  for 
categories  of  charges.  For  example,  an 
institution  may  charge  by  the  academic 
year  for  tuition,  but  by  the  academic 
term  for  books  and  supplies.  The 
Secretary,  therefore,  proposes  that,  for 
purposes  ofdetermining  refunds  under 
this  section,  "the  period  of  enrollment 
for  which  the  student  has  been  charged" 
is  the  longest  period  for  which  the 
student  is  charged.  The  institution  must 
include  any  charges  assessed  the 
student  for  that  period  of  enrollment  or 
any  portion  of  that  period  of  enrollment 
in  calculating  the  refund.  In  the 
example  above,  since  the  institution 
charged  for  the  entire  academic  year  for 
tuition,  the  institution  would  have  to 
determine  the  actual  total  charge  for 
books  and  supplies  for  the  academic 
year  in  order  to  determine  the  refund  to 
the  student.  If,  in  the  example  above, 
the  institution  did  not  charge  for  books 
and  supplies  after  the  first  academic 
term,  the  institution  would  only  include 
the  chai;ges  for  the  first  academic  term 


when  calculating  the  refund  for  the 
academic  year. 

The  Secretary  also  proposes  to  use  the 
period  of  enrollment  for  which  the 
student  has  been  charged,  instead  of  the 
payment  period  concept  currently  used, 
to  determine  the  return  of  refunds  and 
repayments  to  the  Title  IV.  HEA 
programs.  In  doing  away  vfith  the 
concept  of  a  payment  period  for 
purposes  of  the  calculation  of  refunds, 
the  Secretary  also  proposes  to  do  away 
with  the  practice  of  attributing  Title  IV, 
HEA  program  assistance  when 
determining  the  return  of  refunds  and 
repayments  to  the  Title  IV,  HEA 
programs.  The  Secretary  beUeves  that 
the  premise  for  the  calculation  of  a  pro 
rata  refund,  (i.e.,  the  refund  is  to  be 
determined  for  the  percentage  of  a 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains) 
dictates  that  the  institution  should  look 
at  the  amount  of  Title  IV,  HEA  program 
assistance  received  for  that  same 
percentage  of  the  period.  The  Secretary 
believes  that  adopting  the  use  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  to  determine 
the  return  of  all  refunds  and  repayments 
to  the  Title  IV,  HEA  programs  greatly 
simplifies  these  determinations. 

Overpayments 

The  Secretary  proposes  to  restructure 
and  revise  the  current  provisions 
relating  to  overpayments  and  the 
repayments  to  Title  IV,  HEA  programs 
of  institutional  refunds  and 
overpayments.  This  preamble  addresses 
those  areas  of  these  current  provisions 
that  have  been  significantly  revised. 

No  changes  are  proposed  to  the 
procediues  by  which  an  institution 
determines  if  a  student  has  received  an 
overpayment  for  noninstitutional  costs. 

Repayments  to  Title  IV,  HEA  Programs 
of  Institutional  Refunds  and 
Overpayments 

The  Secretary  proposes  to  remove  the 
fraction  that  is  ouiently  used  to 
determine  the  portion  of  the  refund  that 
an  institution  must  return  to  the  Title 
IV,  HEA  programs.  Section  485  of  the 
HEA  now  specifies  the  order  of  return 
of  refunds  to  the  Title  IV,  HEA 
programs.  Further,  the  Technical 
Amendments  of  1993  changed  section 
485  of  the  HEA  to  specify  that  an 
institution  is  to  return  a  refund  to  other 
sources  of  student  assistance  only  after 
the  refund  has  been  returned  to  the  Title 
IV,  HEA  programs  (see  the  discussion 
below  concerning  allocations.)  The 
Secretary  proposes  to  make  a 
conforming  change  by  removing  the 
fraction  ciurently  used  to  determine  the 
portion  of  an  overpayment  that  an 


institution  must  return  to  the  Title  IV, 
HEA  programs. 

The  June  8, 1993,  final  regulations 
modified  the  definition  of  institutional 
refund  to  require  an  institution  to 
exclude  any  unpaid  charges  owed  to  the 
institution  by  a  student  in  determining 
the  amount  the  institution  may  retain 
for  institutional  charges.  These 
proposed  regulations  would  retain  this 
provision.  However,  because  the  HEA 
now  specifies  that  an  institution  is 
permitted  to  subtract  any  unpaid 
charges  owed  by  a  student  bom  the 
calculated  refund  to  the  student  in 
calculating  a  pro  rata  refund,  the 
requirements  of  the  Jime  8, 1993,  final 
regulations  regarding  the  treatment  of 
impaid  charges  have  been  superseded 
and  are  inapplicable  only  in  this  case. 
That  is,  the  institution  is  not  required  to 
exclude  any  unpaid  balance  owed  to  the 
institution  by  the  student  when  the 
institution  determines  the  amount  the 
institution  may  retain  for  institutional 
charges  when  calculating  a  pro  rata 
refund  imder  section  484B  of  the  HEA. 
The  Secretary  notes  that  the 
requirements  of  §  668.22  of  the  June  8, 
1993,  final  regulations  continue  to  be  in 
effect  for  all  other  refunds  calculated  in 
accordance  with  section  484B  of  the 
HEA. 

The  Secretary  proposes  that  if  the 
amount  of  a  refund  owed  to  a  student 
is  S25  or  less,  the  institution  would  not 
be  required  to  pay  the  refund.  The 
Secretary  believes  that  the 
administrative  cost  to  institutions  to 
make  refunds  of  such  a  small  amount 
may  be  greater  than  the  refunds 
themselves.  This  consideration  is  of 
particular  concern  at  institutions  that 
have  low  tuition  charges  resulting  in 
small  refunds  that  are  administratively 
burdensome  and  costly  to  the 
institution. 

Allocation  of  Refunds  and 
Overpayments 

Section  485  of  the  HEA  specifies  the 
order  of  return  of  refunds  to  the  various 
sources  of  aid  and  to  the  student.  A 
refund  owed  to  a  student  who  received 
funds  under  any  Title  IV,  HEA  program 
is  to  be  returned  to  the  Title  IV,  HEA 
programs  from  which  the  student 
received  aid  in  the  following  order  until 
the  amounts  received  by  the  student 
bom  those  programs  are  eliminated.  (1) 
The  FFEL  programs;  (2)  The  FDSL 
Program;  (3)  The  Federal  Perkins  Loan 
Prt^am;  (4)  The  Federal  Pell  Grant 
Program;  (5)  The  FSEOG  Program;  (6) 
All  other  soimres  of  aid;  (7)  "nie  student. 
The  Secretary  proposes  to  make  clear 
the  longstanding  policy  that,  after 
balances  resulting  from  the  FSEOG 
Program  are  eliminated,  balances  on  aid 


received  from  all  other  Title  IV.  HEA 
programs  must  be  eliminated  before  the 
State  and  private  sources  of  aid  are 
refunded.  For  consistency  and  to  reduce 
administrative  burden,  the  Secretary 
proposes  to  apply  this  order  of  return  to 
repayment  of  overpayments  also  except 
that,  in  accordance  with  current 
regulations,  no  amount  of  a  repayment 
may  be  allocated  to  the  Federal  Stafford 
Loan,  Federal  PLUS,  and  Federal  SLS 
programs. 

The  Secretary  also  would  make  clear 
that  refunds  would  be  returned  to 
eliminate  outstanding  balances  of  Title 
IV,  HEA  program  aid  received  for  the 
period  of  enrollment  for  which  the 
refunds  are  made.  The  Secretary  does 
not  believe  that  refunds  should  be  used 
to  eUminate,  for  example,  outstanding 
balances  on  loans  made  for  prior  years. 

Section  485  of  the  HEA  does  not 
specify  an  order  of  return  for  refunds 
imder  the  FFEL  programs.  The  Secretary 
proposes  a  specified  order  of  return  for 
FFEL  program  funds.  Refunds  would  be 
returned  to  eliminate  outstanding 
balances  on:  (1)  Federal  SLS  loans;  (2) 
unsubsidized  Federal  Stafford  loans;  (3) 
subsidized  Federal  Stafford  loans;  and 
(4)  Federal  PLUS  loans,  in  that  order. 
The  Secretary  believes  that  this  order  is 
beneficial  to  the  student  and  that  by 
mandating  the  order  of  return  of  FFEL 
program  funds,  the  interest  of  the 
student  would  be  protected.  The 
Secretary  wishes  to  clarify  that  when 
returning  any  FFEL  program  funds,  an 
institution  may  return  the  gross  amount 
of  a  loan  (including  the  guaranty  and 
origination  fee)  if  the  institution  so 
chooses,  to  serve  as  a  deterrent  to 
default  on  the  small  remaining  amoimt. 
This  "extra"  amoimt  would  be  used  to 
reduce  the  next  source  of  aid  on  the  list. 

The  Secretary  wishes  to  clarify  that 
this  order  must  be  used  if  Title  IV,  HEA 
program  funds  are  received,  whether 
they  are  applied  toward  institutional 
charges  or  disbursed  to  the  student  for 
living  expenses.  Even  if  all  Title  FV, 
HEA  program  funds  are  disbiu^ed  to  the 
student  for  living  expenses,  if  a  refund 
is  owed  when  the  student  withdraws 
from  the  institution,  the  refund  must 
first  be  returned  to  the  Title  IV.  HEA 
programs  from  which  the  student 
received  aid  in  the  order  specified. 

Financial  Aid 

No  proposed  changes  are  being  made 
to  the  definition  of  financial  aid. 

Refimd  Dates 

The  Secretary  proposes  to  apply  to  all 
the  Title  IV,  HEA  programs  the 
definition  (with  some  revisions)  of 
"withdrawal  date"  that  currently 
apphes  to  the  FFEL  programs.  Only 
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si  nificant  revisions  are  discussed.  The 
d(  finition  of  "drop  out  date"  foimd  in 
th^  current  §  668.22  would  be 
intorporated  into  this  definition. 
Currently,  the  FFEL  program  regulations 
dofine  the  withdrawal  date  for  a  student 
wjio  has  not  returned  to  an  institution 
af  er  the  expiration  of  an  approved  leave 
of  absence  as  the  first  day  of  the  leave 
of  absence.  The  Secretary  proposes  to 
us  3,  instead,  the  last  recorded  date  of 
cl  iss  attendance  by  a  student,  as 
d<  cxmiented  by  the  institution.  The 
n(  gotiators  reached  consensus  that  it  is 
fa  r  to  define  the  withdrawal  date  for  a 
sti  ident  who  failed  to  return  frtim  an 
a[  proved  leave  of  absence  in  the  same 
wi  ly  as  the  withdrawal  date  is  defined 
fo  ■  a  student  who  drops  out,  because  the 
sti  ident's  period  of  attendance  was  only 
e>  tended  on  the  understanding  that  he 
oi  she  woiild  be  returning  by  a  specified 
di  te.  Further,  the  Secretary  proposes  to 
cl  irify  that  a  student  who  returns  to  an 
in  stitution  after  the  expiration  of  a  leave 
of  absence  during  an  award  year  or,  for 
th  3  FFEL  programs,  dudng  a  period  of 
ei  rollment  in  which  the  student  was 
gr  mted  the  leave  of  absence,  the  student 
m  ly  not  receive  additional  Title  IV, 
H  iA  program  assistance  for  coursework 
th  it  he  or  she  has  not  completed. 

Currently,  the  FFEL  program 
re  ^ulations  defin&the  withdrawal  date 
fa  '  a  student  who  is  enrolled  in  an 
ec  ucaUonal  program  that  consists 
p]  edominantly  of  correspondence 
cc  urses  as  60  days  after  the  due  date  of 
a :  equired  lesson  that  the  student  failed 
to  submit  in  accordance  with  the 
es  tabUshed  schedule  for  lessons.  The 
S<  cretary  believes  it  is  more  reasonable 
to  define  the  withdrawal  date  in  this 
Cc  se  as  the  date  of  the  last  submission 
oi  a  lesson  by  the  student  if  the  student 
fa  led  to  submit  the  subsequent  lesson 
ir  accordance  with  the  estabUshed 
sc  ledule  for  lessons. 

rhe  Secretary  proposes  to  add  the 
r«  quirement  that  a  leave  of  absence  may 
n(  it  exceed  the  length  of  time  between 
th  B  beginning  of  the  leave  of  absence 
ai  d  the  institution's  next  period  of 
ei  rollment,  if  the  institution's  next 
p(  riod  of  enrollment  after  the  start  of 
ti  B  leave  of  absence  begins  more  than 
ti  irty  days  after  the  begirming  of  the 
le  ive  of  absence  due  to  a  period  of 
ni  inenrollment  (i.e.,  siunmer  break)  that 
pi  events  a  student  from  enrolling  in  any 
c<  ursework.  The  Secretary  proposes  to 
a(  d  this  provision  to  address  graduate 
p  ograms  that  do  not  have  summer 
s<  lool  sessions,  thereby  preventing 
St  idents  from  re-enrolling  during  this 
ti:  ne.  As  the  determination  of  a 
St  ident's  withdrawal  date  is  necessary 
to  determine  when  a  refund  must  be 
pi  id  to  a  student,  the  Secretary  believes 


it  would  be  unfair  to  penalize  an 
institution  for  failure  to  pay  timely 
refunds  to  a  student  who  is  deemed  to 
have  "withdrawn"  only  because  he  or 
she  cannot  retiun  to  the  institution  from 
a  leave  of  absence  because  classes  are 
not  in  session.  This  provision  would  not 
additionally  limit  the  length  of  a 
student's  leave  of  absence  which  could 
be  up  to  sixty  days  or  six  months  under 
the  specified  conditions. 

The  Secretary  notes  that  this  proposed 
definition  of  a  leave  of  absence  is  a 
departure  from  current  Federal  Pell 
Grant  Program  policy.  Currently,  for 
purposes  of  the  Federal  Pell  Grant 
Program,  a  student  who  is  granted  a  - 
leave  of  absence  is  considered  to  be  no 
longer  enrolled  in  the  institution.  The 
Secretary  specifically  request  comments 
on  the  effects  of  this  proposed  change 
on  institutional  procedures  in  relation 
to  the  Federal  Pell  Grant  Program. 

The  Secretary  proposes  to  require  an 
institution  to  pay  a  refund  to  a  student 
within  a  specified  period  of  time.  The 
Secretary  beUeves  that  30  days  is  a 
sufficient  period  of  time  for  an 
institution  to  complete  the 
administrative  procedures  necessary  for 
payment  of  a  refund  to  a  student.  This 
requirement  would  be  in  addition  to 
other  requirements,  which  would  not 
change,  for  timely  payment  of  refunds  to 
a  lender  imder  the  FFEL  programs. 

Section  668.23    Audits,  Records,  and 
Examinations 

This  section  includes  provisions 
dealing  with  third-party  servicers  that 
were  proposed  in  the  NPRM  published 
on  February  17, 1994  (in  part  II).  The 
Secretary  will  not  repeat  the  discussion 
of  those  provisions  here. 

The  Secretary  proposes  to  extend  the 
requirements  of  this  section  to  foreign 
institutions  as  that  term  would  be 
defined  in  34  CFR  600.52  of  the 
regulations  governing  institutional 
eligibility  under  the  HEA,  published  in 
the  Federal  Register  on  February  10, 
1994  (59  FR  6446).  Participating 
institutions,  like  institutions  in  the 
United  States,  would  accordingly  be 
required  to  have  compliance  audits 
performed,  be  subject  to  program 
reviews  and  other  investigations,  and 
maintain  records  imder  the  provisions 
of  this  section.  The  Secretary  believes 
these  steps  provide  the  best  means  for 
evaluating  a  foreign  institution's 
compliance  with  the  requirements  for 
participation  in  the  Title  IV.  HEA 
programs. 

Section  487(c)  of  the  HEA  requires  the 
Secretary  to  prescribe  regulations  as 
may  be  necessary  to  provide  for  a 
compliance  audit  of  an  institution  with 
regard  to  any  funds  received  under  the 


Title  IV,  HEA  programs  on  at  least  an 
annual  basis. 

The  Secretary  notes  that,  currently, 
the  Department  of  Education  could  not 
properly  and  effectively  review  the 
volume  of  audits  that  the  Department 
would  receive  if  every  institution 
submitted  an  audit  report  on  at  least  an 
annual  basis.  The  Secretary  is 
concerned  that  an  effort  that  extensive 
could  diminish  the  resources  needed  to 
concentrate  on  timely  review  of  those 
institutions  that  pose  the  greatest 
financial  risk  to  Uie  government  and  the 
taxpayer.  The  Secretary  proposes  to 
exempt  from  some  or  all  of  the  audit 
requirements  of  this  section  certain 
categories  of  institutions  that  pose  no 
serious  threat  to  the  integrity  of  the  Title 
rv,  HEA  programs.  The  Secretary 
proposes  that  an  institution,  other  than 
an  institution  that  is  participating  in  the 
Title  rv,  HEA  programs  for  the  firat 
time,  have  the  audit  performed  at  least 
once  every  two  years  if  it  meets  the 
following  conditions:  (1)  The  institution 
received  less  than  $100,000  in  total 
annual  funding  imder  the  Title  IV,  HEA 
programs  for  the  period  covered  by  the 
audit;  or  (2)  the  institution  had  no 
deficiencies  identified  in  the  audit 
report  most  recently  submitted  to  the 
Department  if  that  audit  report  was 
submitted  in  a  timely  fashion.  The 
Secretary  bases  this  amount  on  the 
amount  that  would  exempt  entities  from 
the  audit  requirements  of  the  Single 
Audit  Act.  "Ilie  Secretary  also  believes 
that  an  institution  that  had  no 
deficiencies  identified  in  its  most 
recently  submitted  audit  report  will 
continue  to  perform  at  a  level  that  does 
not  warrant  as  great  a  degree  of 
oversight.  In  addition,  an  institution 
would  not  be  required  to  have  a 
compliance  audit  for  any  year  in  which 
the  institution  receives  less  than 
$25,000  in  total  annual  fimding  under 
the  Title  IV,  HEA  programs.  This 
proposal  would  establish  in  regulations 
the  Secretary's  current  practice. 
Institutions  that  do  not  handle  large 
amounts  of  Tide  fV.  HEA  program  funds 
do  not  put  a  large  amount  of  Title  IV, 
HEA  program  funds  at  risk. 

The  Secretary  notes  that  in  spite  of 
these  exemptions  the  Secretary  would 
reserve  the  right  to  require  an  institution 
to  have  a  compliance  audit  performed 
annually  frtim  any  institution  as  the 
Secretary  deems  necessary.  Further,  the 
Secretary  proposes  to  require  an 
institution  participating  in  the  lltle  IV, 
HEA  programs  for  the  first  time  to  have 
an  audit  performed  at  least  once  a  year 
for  the  first  five  years  of  its 
participation.  The  Secretary  beheves  it 
is  important  to  monitor  an  institution 
more  closefy  if  the  institution  has  not 


previously  participated  in  the  programs 
and  has  not  had  an  opportunity  to 
establish  a  record  of  consistent 
compliance  with  Title  IV.  HEA  program 
requirements. 

Section  487(c)  of  the  HEA  requires 
that  an  audit  performed  in  accordance 
with  this  secti(m  must  cover  the  period 
since  the  most  recent  audit.  The 
Secretuy  proposes  to  spedfy,  for 
clarification,  that  an  institution's  first 
audit  for  a  Title  IV,  HEA  program  must 
cover  the  institution's  activities  from  the 
beginning  of  the  institution's 
participation  in  that  program. 

Rather  than  continuing  to  specify 
deadlines  in  regulations  for  the 
submission  of  audit  reports,  the 
Secretary  proposes  to  require  an 
institution  to  submit  its  audit  to  the 
Department's  Inspector  General  by  the 
deadlines  estabUshed  in  the  audit 
guides  devel«)ed  by  the  Department's 
Office  of  Inspector  General.  Beyond 
establishing  deadhnes  for  the 
submission  of  audit  reports,  these 
guides  will  provide  for  certain 
extensions  beyond  establishing 
deadlines  for  valid  reasons.  These 
guides  are  developed  in  consultation 
with  the  academic  community. 

Section  487(c)  of  the  HEA  requires  the 
Secretary  to  make  the  results  of 
comphance  audits  available  to 
cognizant  guaranty  agencies  and  eUgible 
lenders  under  the  FFEL  programs.  State 
agencies,  and  designated  SPREs.  "The 
Secretary  proposes  to  add  nationally 
recognized  accrediting  agencies  to  this 
list,  because  of  the  role  of  accrediting 
agencies  in  assisting  the  Secretary  with 
regard  to  institutioiul  participation  in 
the  Title  IV.  HEA  programs.  The 
Secretary  proposes  to  require 
institutions  to  provide  copies  of  their 
audit  reports  to  these  entities  upon 
request. 

'The  Secretary  proposes  to  add  a 
requirement  that  specifies  that  an 
institution  must  establish  and  maintain, 
on  a  current  basis,  financial  and  other 
institutional  records  necessary  to 
determine  the  institutional  eUgibiUty, 
financial  responsibUity.  and 
administrative  capabiUty  of  the 
institution.  The  Secretary  believes  it  is 
essential  for  the  Department  to  have 
access  to  this  informatian  when 
evaluating  an  institution's  compliance 
with  the  requirements  of  the  provisi(ms 
governing  the  institutional  eUgibiUty, 
financial  resptmsibilify,  and 
administrative  capability  of  the 
institution.  Further,  an  institution  needs 
to  maintain  this  information  because, 
under  its  program  participation 
agreement,  the  institution  must  agree  to 
make  the  information  available  to 
appropriate  authorities  specified  there 


(see  the  discussion  on  proposed 
§668.14). 

The  Secretary  proposes  to  require  that 
all  records  required  under  the 
applicable  Tide  IV.  HEA  program 
regulations  be  retained  by  the 
institution  for  at  least  five  jrears  bom 
the  time  the  record  is  established  unless 
specific  program  regulations  require  that 
a  record  be  kept  for  a  period  of  time 
longer  than  five  years.  Five  years  is  the 
standard  period  of  time  that  institutions 
are  required  to  keep  most  records  under 
the  Tide  IV,  HEA  programs.  The 
Secretary  beheves  that  this  is  a 
reasonable  period  of  time  to  require 
institutions  to  maintain  most  records  so 
that  the  Department  is  able  to  evaluate 
the  past  performance  of  an  institution. 

Section  668.26    End  of  an  Institution 's 
Participation  in  the  Title  IV,  HEA 

Programs 

The  Secretary  proposes  to  clarify  the 
purpose  of  the  section  currenUy  titled 
"Loss  of  institutional  eUgibiUfy  to 
participate  in  the  Title  IV,  HEA 
programs"  by  changing  the  tide  to  "End 
of  an  institution's  participation  in  the 
Tide  IV,  HEA  programs."  The  Secretary 
proposes  to  specify  the  date  on  which 
an  institution's  participation  ends  under 
a  variety  of  circumstances  to  reflect 
statutory  changes  and  to  make  clear 
existing  practice.  The  Secretary  has 
clarified  in  these  proposed  regulations 
the  end  of  participation  date  currenUy 
used  by  the  Department  to  be  the  date 
that:  The  institution  closes  or  stops 
providing  educational  programs  (the 
Secretary  proposes,  consistent  with 
provisions  proposed  to  be  included  in 
the  regulations  governing  institutional 
eligibihty  under  the  HEA,  to  specify  that 
this  closure  must  be  for  a  reason  other 
than  a  normal  vacation  period  or  a 
natural  disaster  that  directly  affects  the 
institution  or  the  institution's  students); 
the  institution  loses  its  institutional 
eUgibihty  under  34  CFR  part  600;  the 
institution's  participation  is  terminated 
under  the  proceedings  in  subpart  G  of 
this  part;  or  the  institution's  program 
participation  agreement  is  terminated  or 
exmres. 

The  Secretary  proposes  to  specify  that 
an  institution's  participation  ends  on 
the  date  that  an  institution's  period  of 
participation,  as  specified  under 
proposed  S  668.13  governing 
certification  procedures,  expires,  or  the 
institution's  provisional  certification  is 
revoked  in  accordance  with  the 
procedures  outlined  in  that  proposed 
section.  This  change  would  be  made 
pursuant  to  provisions  of  section  498(g) 
and  (h)  of  the  HEA. 

The  Secretary  proposes  to  specify  that 
an  institution's  participation  in  the 
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FFEL  programs  ends  on  the  date  that  the 
Secretary  has  determined  that  the 
institution's  cohort  default  rate,  for  each 
of  the  three  most  recent  fiscal  years  for 
which  the  Secretary  has  determined  the 
institution's  rate,  is  equal  to  or  greater 
than  the  threshold  rates  listed  imder 
proposed  §668. 17(c)(2).  This  change 
simply  makes  the  provisions  of 
proposed  §  668.26  consistent  with  those 
of  proposed  §668.17. 

Finally,  the  Secretary  proposes  to 
specify  that  an  institution's 
participation  ends  on  the  date  that  the 
Secretary  receives  a  notice  from  the 
appropriate  SPRE  that  the  institution's 
participation  should  be  withdrawn.  This 
change  is  mandated  by  section  494C(h) 
oftheHEA. 

The  Secretary  proposes  to  add  to  the 
requirements  for  an  institution  when  the 
institution's  participation  in  a  Title  IV, 
HEA  program  ends,  that  the  institution 
shall,  if  the  institution's  participation  in 
the  NEISP  or  SSIG  Program  ended, 
inform  immediately  the  State  in  which 
the  institution  is  located  of  that  fact. 
Further,  notwithstanding  the 
requirements  for  the  treatment  of  Title 
rv,  HEA  program  funds  found  in  this 
section,  the  institution  must  follow  the 
instructions  of  that  State  concerning  the 
end  of  that  participation.  The  Secretary 
also  proposes  to  add  that  if  the 
institution's  participation  in  all  the  Title 
rv,  HEA  programs  end  has  ended,  the 
institution  must  inform  the  Secretary  of 
how  the  institution  will  arrange  for  the 
collection  of  any  outstanding  loans 
made  imder  the  National  Defense/Direct 
Student  Loan  and  ICL  programs.  These 
changes  are  necessary  to  make  the 
Student  Assistance  General  Provisions 
regulations  consistent  with  specific 
program  regulations. 

Subpart  G—Fine.  Limitation. 
Suspension  and  Termination 
Proceedings 

Section  668.81     Scope  and  Special 
Definitions 

The  Secretary  proposes  to  make 
technical  changes  to  this  section 
consistent  with  changes  proposed 
throughout  these  proposed  regulations. 
The  Secretary  proposes  to  clarify  in  this 
section  that  the  procedures  under  this 
section  do  not  apply  in  the  case  of  an 
institution  that  fails  to  qualify  for 
provisional  certification  because  the 
institution  does  not  meet  the  factors  of 
financial  responsibility.  In  addition,  the 
procedures  under  this  section  would  not 
apply  in  the  case  of  an  institution  where 
the  institution's  period  of  provisional 
certification  has  expired,  nor  would 
they  apply  in  the  case  of  an  institution 
that  has  its  provisional  certification 
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r  voked.  These  changes  are  necessary  to 
n  lake  the  scope  of  Subpart  G  of  these 
n  gulations  consistent  with  provisions 
i]  1  section  498(g)  and  (h)  of  the  HEA. 

S  xtion  690.83    Submission  of  Reports 

Section  487(c)(7)  of  the  HEA  provides 
i  at,  if,  in  the  course  of  any  audit 
CI  )nducted  after  December  31, 1988 
p  irsuant  to  the  audit  requirements  of 
SI  ction  487(c)  of  the  HEA  and 
E  apartment  regulations  implementing 
tl  ose  requirements,  the  Department 
d  scovers  or  is  informed  of  any  Title  FV, 
H  EA  program  assistance  (specifically, 
F  ;deral  Pell  Grant  Program  funds)  that 
a  I  institution  has  provided  to  its 
si  udents  in  accordance  with  program 
n  quirements,  but  the  institution  has  not 
p  eviously  received  credit  or 
n  imbursement  for  these  disbursements, 
tl  e  institution  may  offset  the  amount  of 
tl  ose  disbursements  against  liabilities 
o  ved  under  the  audit,  or  if  no  liabilities 
ai  ise  bom  the  audit,  may  receive 
n  imbursement  fi-om  the  Department  for 
tl  ose  amounts. 

The  HEA  requires  that  the 
di  (velopment  of  NPRMs  for 
ir  iplementation  of  changes  made  by  the 
A  nendments  to  Parts  B  (Federal  Family 
El  lucation  Loan  programs),  G  (general 
pi  ovisions  relating  to  the  student 
aj  sistance  programs)  or  H  (Program 
In  tegrity  Triad)  of  Title  IV  of  the  HEA, 
is  subject  to  the  negotiated  rulemaking 
p  ocess.  Although  this  provision  relates 
d  rectly  to  the  Federal  Pell  Grant 
Pi  ogram.  it  is  contained  in  Part  G  of  the 
H  lA.  Therefore,  it  has  been  included  in 
th  is  NPRM  instead  of  the  Federal  Pell 
G  ant  Program  NPRM,  which  was  not 
SI  bject  to  the  negotiated  rulemaking 
pi  ocess. 

The  Secretary  proposes  that, 
n(  twithstanding  the  regulatory 
re  quirements  for  submission  of  reports, 
if  m  institution  demonstrates  to  the 
sa  isfaction  of  the  Secretary  that  the 
in  stitution  has  provided  Federal  Pell 
Gi  ants  in  accordance  with  the  Federal 
P«  11  Grant  Program  regulations,  but  has 
n<  t  received  credit  or  pay-ment  for  those 
gr  ints,  the  institution  may  receive 
p«  yment  or  a  reduction  in 
ac  :ountability  for  those  grants.  The 
in  ititution  would  have  to  demonstrate 
th  It  it  qualifies  for  a  credit  or  payment 
bj  means  of  a  finding  contained  in  an 
an  dit  report  as  initially  submitted  to  the 
Di  partment  that  was  conducted  after 
D«  cember  31. 1988.  The  audit  would 
ha  ve  to  have  been  timely  submitted  in 
ac  :ordance  with  34  CFR  668.23(c),  with 
rei  ipect  to  grants  made  during  the  period 
of  that  audit.  The  Secretary  specifies 
thi  it,  in  determining  whether  the 
in  Ititution  qualifies  for  a  payment  or 
re  luction  in  accountabihty,  the 


Secretary  would  take  into  accotmt  any 
liabilities  of  the  institution  arising  from 
that  audit  or  any  other  source.  The 
Secretary  collects  those  liabifities  by 
offset  in  accordance  with  34  CFR  part 
30. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative— of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  function. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  affected  by  these 
proposed  regulations  are  small 
institutions  of  postsecondary  education. 
These  regulations  make  modifications 
that  reduce  potential  abuse  in  the  Title 
rv,  HEA  programs.  These  changes  will 
not  impose  excessive  regulatory  burdens 
or  require  uiuiecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 


Paperwork  Reduction  Act  of  1 980 

Sections  668.8. 668.12,  668.13, 
668.14.  668.15. 668.16. 668.17. 668.22. 
668.23.  668.26. 690.83  and  Appendix  A 
contain  information  collectian 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3504(h)). 

This  NPRM  contains  provisions  that 
would  affect  postsecondary  institutions 
who  wish  to  participate  in  the  Title  IV 
student  financial  assistance  programs. 
Annual  pubUc  reporting  and 
recordkeeping  burden  contained  in  the 
collection  of  information  proposed  in 
these  regulations  is  estimated  to  be 
10,488  hours,  including  the  time  for 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  completing  and  reviewing  the 
collection  of  information,  and 
submitting  materials. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Afiairs. 
OMB.  Room  3002,  New  Executive  Office. 
Building,  Washington  D.C  28503; 
Attention  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4318,  Regional  Office  Building  3,  7th 
and  D  Streets.  SW..  Washington.  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  doomient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  othef  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs—education.  Loan  programs — 
education.  Reporting  and  reconUieeping 
requirements,  Student  aid. 


34  CFR  Port  690 

Education  of  disadvantaged.  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  EducatioDal 
Opportunity  Grant  Program;  84.032 
Guaranteed  Student  Loan  Progrun;  84.032 
PLUS  Program;  84.032  Supplemental  Loans 
for  Students  Program;  84.033  College  Work- 
Study  Program;  84.038  Perkins  Loan 
Program;  84.063  Pell  Grant  Program;  84.069 
State  Student  Incentive  Grant  Program;  and 
84.226  Income  Contingent  Loan  Program) 

Dated:  February  16, 1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  668  and  690  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  668--STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
is  revised  to  read  as  follows: 

AutlMrit3r:  20  U.S.C  1085, 1088, 1091, 
1092, 1094. 1099c  and  1141,  unless 
otherwise  noted. 

2.  Section  668.1  is  amended  by 
revising  paragraph  (b)  (2)  and  (3); 
removing  paragraph  (b)(4);  and  revising 
paragraph  (c)  to  read  as  follows: 

§668.1    Scope. 

•        •        •        •        • 

(b)*  •  • 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  34  CFR  600.5; 
and 

(3)  A  postsecondary  vocational 
institution  as  defined  in  34  CFR  600.6. 

(c)  The  Title  IV,  HEA  programs 
include — 

(1)  The  Federal  Pell  Grant  Program 
(20  U.S.C.  1070a  et  seq.;  34  CFR  part 
690); 

(2)  The  National  Early  Intervention 
Scholarship  and  Partnership  (NEISP) 
Program  (20  U.S.C  1070a-21  et  seq.;  34 
CFR  part  693); 

(3)  The  Presidential  Access 
Scholarship  (PAS)  Program  (20  U.S.C 
1070a-31  et  seq.;  34  CFR  part  691); 

(4)  The  Federal  Supplemental 
Educational  Opportimity  Grant  (FSEOG) 
Program  (20  U.S.C  1070b  et  seq.;  34 
CFR  part  676); 

(5)  The  State  Student  Incentive  Grant 
(SSIG)  Program  (20  U.S.C.  1070c  et  seq.; 
34  CFR  part  692); 

(6)  The  Federal  Stafford  Loan  Program 
(20  U.S.C.  1071  et  seq.;  34  CFR  part 
682); 

(7)  The  Federal  Supplemental  Loans 
for  Students  (Federal  SLS)  Program  (20 
U.S.C.  1078-1;  34  CFR  part  682); 

(8)  The  Federal  PLUS  Program  (20 
U.S.C.  1078-2;  34  CFR  part  682); 


(9)  The  Federal  Consolidation  Loan 
Program  (20  U.S.C  1078-3;  34  CFR  part 
682): 

(10)  The  Federal  Woric-Study  (FWS) 
Program  (42  U.S.C  2751  et  seq.;  34  CFR 
part  675): 

(11)  The  Federal  Direct  Student  Loan 
(FDSL)  Program  (20  U.S.C  1087a  et  seq.; 
34  CFRpart  685);  and 

(12)  llie  Federal  Perkins  Loan 
Program  (20  U.S.C  1087aa  et  seq.;  34 
CFR  part  674). 

(Authority:  20  U.S.C  1070  et  teq.) 

3.  Section  668.2  is  revised  to  read  as 
follows: 

§668l2   Ganaral defbtMons. 

(a)  The  following  definitions  are 
contained  in  the  regulatioDS  for 
Institutional  Eligibility  imder  the  Higher 
Education  Act  of  1965,  as  Amended.  34 
CFR  part  600: 

Accredited 

Awardyear 

Brarxb  campus 

Clock  hour 

Correspondence  course 

Educational  program  1 

Eligible  institution  < 

Federal  Family  Eibication  Loan  (FFEL) 

programs 
Incarcerated  student 
Institution  of  higher  education 
Legally  authorized 

Nationally  recognized  accrediting  agency 
Nonprofit  institution 
One-year  training  program 
Postsecondary  vocational  institution 
Preaccredited 

Proprietary  institution  of  higher  education 
Recognized  equivaient  of  a  high  school 

diploma 
Recognized  occupation 
Regular  student 
Secretary 

State 

Telecommunications  Course 

(b)  The  following  definitions  apply  to 
all  Title  IV.  HEA  programs: 

Academic  year:  (1)  A  period  that 
begins  on  the  first  day  of  classes  and 
ends  on  the  last  day  of  classes  or 
examinations  and  tbat  is  a  minimiun  of 
30  weeks  of  instructional  time  during 
which  a  full-time  student  is  expected  to 
complete  at  least — 

(i)  Twenty-four  semester  or  trimester 
hours  or  36  quarter  hours  in  an 
educational  program  whose  length  is 
measured  in  credit  hours;  or 

(ii)  Nine  hundred  clock  hours  in  an 
educational  program  whose  length  is 
measured  in  clock  hours. 

(2)  For  purposes  of  this  definition — 

(i)  A  week  is  a  consecutive  seven-day 
period;  and 

(ii)  The  Secretary  considers  a  week  of 
instructional  time  to  be  any  week  in 
which  at  least  one  day  of  regularly 
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scheduled  instruction,  examinations,  or 
prepeiration  for  examinations  occurs. 
Instructional  time  does  not  include 
periods  of  orientation,  counseling, 
vacation,  or  other  activity  not  related  to 
class  preparation  or  examinations. 

(Authority:  20  U.S.C  1088) 

Campus-based  programs:  (1)  The 
Federal  Perkins  Loan  Program  (34  CFR 
part  674); 

(2)  The  Federal  Work-Study  (F\VS) 
Program  (34  CFR  part  675);  and 

(3)  The  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Program  (34  CFR  part  676). 

Defense  loan:  A  loan  made  before  July 
1, 1972,  under  Title  n  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C  421-429) 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  (see  Independent  student). 

Designated  department  official:  An 
official  of  the  Department  of  Education 
to  whom  the  Secretary  has  delegated 
responsibilities  indicated  in  this  part. 

Direct  loan:  A  loan  made  imder  Title 
IV-E  of  the  HEA  after  June  30, 1972, 
that  does  not  satisfy  the  definition  of 
"Federal  Perkins  loan." 

(Authority:  20  U.S.C.  1087aa  et  seq.) 

Enrolled:  The  status  of  a  student 
who— 

(1)  Has  completed  the  registration 
requirements  (except  for  the  payment  of 
tuition  and  fees)  at  the  institution  he  or 
she  is  attending;  or 

(2)  Has  been  admitted  into  an 
educational  program  offered 
predominantly  by  correspondence  has 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  institution. 

Federal  Consolidation  Loan  Program: 
The  loan  program  authorized  by  Title 
rV-B.  section  428C.  of  the  HEA  that 
encourages  the  making  of  loans  to 
borrowers  for  the  purpose  of 
consolidating  their  repayment 
obligations,  with  respect  to  loans 
received  by  those  borrowers  while  they 
were  students,  under  the  Federal 
Insured  Student  Loan  (FISL)  Program  as 
defined  in  34  CFR  part  682,  the  Federal 
Stafford  Loan,  Federal  PLUS  (as  in  effect 
before  October  17, 1986),  Federal  SLS. 
ALAS  (as  in  effect  before  October  17, 
1986),  Federal  Direct  Student  Loan,  and 
Federal  Perkins  Loan  programs,  and 
under  the  Health  Professions  Student 
Loan  (HPSL)  Program  authorized  by 
subpart  n  of  part  C  of  Title  VII  of  the 
Public  Health  Service  Act,  for  parent 
Federal  PLUS  borrowers  whose  loans 
were  made  after  October  17, 1986,  and 
for  Higher  Education  Assistance  Loans 
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(H  lAL)  authorized  by  subpart  I  of  part 
A  ( if  Title  vn  of  the  Public  Health 
Sei  vices  Act. 

(Ai  thority:  20  U.S.C  1078-3) 

,  'ederal  Direct  PLUS  loan:  A  Federal 
PL  JS  loan  made  under  the  Federal 
Di]  ect  Student  Loan  Program. 

(A«  thority:  20  U.S.C  1078-2  and  1087a  et 
se^  ) 

.  ederal  Direct  Stafford  loan:  A 
Fei  eral  Stafford  loan  made  under  the 
F»  eral  Direct  Student  Loan  Program. 

(A«  thority:  20  U.S.C  1071  etseq.  and  1087a 
et  s  sq) 

.  'ederal  Direct  Student  loan:  A  loan 
ma  de  under  Title  IV-D  of  the  HEA  after 
Jul  f  23, 1992. 

(A\  thority:  20  U.S.C  1087a  et  seq.] 

ederal  Direct  Student  Loan  (FDSL) 
Pn  gram:  The  student  loan  program 
aufcorized  on  July  23. 1992,  by  Title  IV- 
DrftheHEA. 

(Ai  thority:  20  U.S.C  1087a  et  seq.) 

'ederal  Pell  Grant  Program:  The  grant 
pn  gram  authorized  by  Title  FV-A-l  of 
the  HEA. 

(Ai  thority:  20  U.S.C  1070a) 

.  'ederal  Perkins  loan:  A  loan  made 
un  ler  Title  IV-E  of  the  HEA  to  cover  the 
CO!  t  of  attendance  for  a  period  of 
en;  ollment  beginning  on  or  after  July  1, 
19i  17,  to  an  individual  who  on  July  1, 
19  17,  had  no  outstanding  balance  of 
pr  icipal  or  interest  owing  on  any  loan 
pn  viously  made  under  Title  FV-E  of  the 
Hi  A. 

(Ai  thority:  20  U.S.C.  1087aa  et  seq.} 

,  'ederal  Perkins  Loan  Program:  The 
stu  lent  loan  program  authorized  by 
Til  e  rV-E  of  the  HEA  after  October  16. 
19  6. 

(Ai  thority:  20  U.S.C  1087aa-1087ii) 

,  'ederal  PLUS  loan:  A  loan  made 
un  ler  the  Federal  PLUS  Program. 
(Ai  thority:  20  U.S.C.  1078-2) 

.  'ederal  PLUS  Program:  The  loan 
pr(  gram  authorized  by  Title  IV-B, 
se<  tion  428B,  of  the  HEA,  that 
em  ourages  the  making  of  loans  to 
pa)  ents  of  dependent  undergraduate 
stu  dents.  Before  October  17, 1986,  the 
PL  JS  Program  also  provided  for  making 
loa  as  to  graduate,  professional,  and 
in(  ependent  undergraduate  students. 
Be  ore  July  1, 1993,  the  PLUS  Program 
als }  provided  for  making  loans  to 
pa)  ents  of  dependent  graduate  students. 

(Av  thority:  20  U.S.C  1078-2) 

,  'ederal  SLS  loan:  A  loan  made  imder 
th<  Federal  SLS  Program. 

(Ai  thority:  20  U.S.C  1078-1) 


Federal  Stafford  loan:  A  loan  made 
under  the  Federal  Stafford  Loan 
Program. 

(Authority:  20  U.S.C  1071  et  seq.) 

Federal  Stafford  Loan  Program:  The 
loan  program  authorized  by  Title  IV-B 
(e.xclusive  of  sections  428A,  428B,  and 
428C)  that  encourages  the  making  of 
subsidized  Federal  Stafford  and 
unsubsidized  Federal  Stafford  loans  as 
defined  in  34  CFR  part  682  to 
undergraduate,  graduate,  and 
professional  students. 

(Authority:  20  U.S.C  1071  et  seq) 

Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)  Program: 
The  grant  program  authorized  by  Title 
IV-A-2oftheHEA. 

(Authority:  20  U.S.C  1070b  et  seq.) 

Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program:  The 
loan  program  (formerly  called  the  ALAS 
Program)  authorized  by  Title  IV-B, 
section  428A,  of  the  HEA  that 
encourages  the  making  of  loans  to 
graduate,  professional,  independent 
undergraduate,  and  certain  dependent 
undergraduate  students. 

(Authority:  20  U.S.C  1078-1) 

Federal  Work  Study  (FWS)  Program: 
The  part-time  employment  program  for 
students  authorized  by  Title  IV-C  of  tho 
HEA. 

(Authority:  42  U.S.C.  2751-2756b) 

FFELP  loan:  A  loan  made  under  the 
FFEL  Program. 

(Authority:  20  U.S.C  1071  et  seq.) 

Full-time  student:  An  enrolled 
student  who  is  carrying  a  full-time 
academic  workload  {other  than  by 
correspondence)  as  determined  by  the 
institution  under  a  standard  applicable' 
to  all  students  enrolled  in  a  particular 
educational  program.  The  student's 
workload  may  include  any  combination 
of  courses,  work,  research  or  special 
studies  that  the  institution  considers 
sufficient  to  classify  the  student  as  a 
full-time  student.  However,  for  an 
undergraduate  student,  an  institution's 
minimimi  standard  must  equal  or 
exceed  one  of  the  follovvdng  minimum 
requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
educational  program  using  a  semester, 
trimester,  or  quarter  system. 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
educational  program  using  credit  hours 
but  not  using  a  semester,  trimester,  or 
quarter  system,  or  the  prorated 
equivalent  for  a  program  of  less  than 
one  academic  year. 
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(3)  24  clock  hours  per  week  for  an 
educational  program  using  clock  hours. 

(4)  In  an  educational  program  using 
both  credit  and  clock  hours,  any 
combination  of  credit  and  clock  hours 
where  the  simi  of  the  following  fractions 
is  equal  to  or  greater  than  one: 

(i)  For  a  program  using  a  semester, 
trimester,  or  quarter  system — 
Number  of  credit  hours  per  term  (12)  + 
Number  of  clock  hours  per  week 
(24). 
(ii)  For  a  program  not  using  a 
semester,  trimester,  or  quarter  system— 
Number  of  semester  or  trimester  hours 
per  academic  year  (24)  ■♦•  Number  of 
quarter  hours  per  academic  year 
(36)  +  Number  of  clock  hours  per 
week  (24). 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  maximum  of  18 
weeks. 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  workload  of  a  full-time 
student. 

HEA.  The  Higher  Education  Act  of 
1965,  as  amended. 

(Authority:  20  U.S.C.  1070  et  seq.) 

Income  Contingent  Loan  (ICL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-D  of  the  HEA 
prior  to  July  23, 1992. 

(Authority:  20  U.S.C  1087a  et  seq.) 

Independent  student:  A  student  who 
qualifies  as  an  independent  student 
under  section  480(d)  of  the  HEA. 

(Authority:  20  U.S.C  1087w) 

Initiating  official:  The  designated 
department  official  authorized  to  begin 
an  emergency  action  imder  §  668.83. 

National  Defense  Student  Loan 
Program:  The  student  loan  program 
authorized  by  Title  II  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C  421-429) 

National  Direct  Student  Loan  (NDSL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-E  of  the  HEA 
between  July  1, 1972,  and  October  16, 
1986. 

(Authority:  20  U.S.C  1087aa-1087ii) 

National  Early  Intervention 
Scholarship  and  Partnership  (NEISP) 
Program:  The  scholarship  program 
authorized  by  chapter  2  of  subpart  1  of 
TiUelV-AoftheHEA. 

(Authority:  20  U.S.C  1070a-21  et  seq.) 

Output  document:  The  Student  Aid 
Report  (SAR).  Electronic  Student  Aid 
Report  (ESAR),  or  other  document  or 
automated  data  generated  by  the 


Department  of  Education's  central 
processing  system  or  Multiple  Data 
Entry  processing  system  as  the  result  of 
the  processing  of  data  provided  in  a 
Free  Appfication  for  Federal  Student 
Aid  (FAFSA). 

Parent:  A  student's  natural  or 
adoptive  mother  or  father.  A  parent  also 
includes  a  student's  legal  guardian  who 
has  been  appointed  by  a  court  and  who 
is  specifically  required  by  the  coiut  to 
use  his  or  her  o^vn  resources  to  support 
the  student. 

Participating  institution:  An  eligible 
institution  that  meets  the  standards  for 
participation  in  Title  IV,  HEA  programs 
in  subpart  B  and  has  a  current  program 
participation  agreement  with  the 
Secretary. 

Payment  period:  (1)  With  respect  to 
the  Federal  Pell  Grant  and  PAS 
programs,  a  payment  period  as  defined 
in  34  CFR  690.2  and  691.2; 

(2)  With  respect  to  the  campus-based 
programs,  a  payment  period  as  defined 
in  34  CFR  674.2,  675.2.  and  676.2. 

Presidential  Access  Scholarship  (PAS) 
Program:  The  scholarship  program 
authorized  by  chapter  3  of  subpart  1  of 
Title  IV-A  of  the  HEA. 

(Authority:  20  U.S.C  1070a-31  et  seq.) 

Show-cause  official:  The  designated 
department  official  authorized  to 
conduct  a  show-cause  proceeding  for  an 
emergency  action  uinder  §668.83. 

State  Student  Incentive  Grant  (SSIG) 
Program:  The  grant  program  authorized 
by  Title  IV-A-3  of  the  HEA. 

(Authority:  20  U.S.C.  1070c  et  seq.) 

Third-party  servicer:  An  individual  or 
a  State  or  private,  profit  or  nonprofit 
organization  that  enters  into  a  contract 
with  an  eligible  institution  to 
administer,  through  either  manual  or 
automated  processing,  any  aspect  of  the 
institution's  participation  in  any  Title 
IV,  HEA  program.  The  Secretary 
considers  administration  of 
participation  in  a  Title  IV,  HEA  program 
to— 

(1)  Include  performing  any  function 
required  by  any  statutory  provision  of  or 
applicable  to  Title  IV  of  the  HEA,  any 
regulatory  provision  prescribed  under 
that  statutory  authority,  or  any 
appUcable  special  arrangement, 
agreement,  or  limitation,  such  as,  but 
not  restricted  to — 

(i)  Processing  student  financial  aid 
appUcations; 

(ii)  Performing  need  analysis; 

(ill)  Determining  student  eUgibihty 
and  related  activities; 

(iv)  Certifying  loan  appfications; 

(v)  Processing  output  docmnents  for 
payment  to  students; 

(vi)  Receiving,  disbursing,  or 
delivering  Title  IV,  HEA  program  ftmds. 


excluding  lock-box  processing  of  loan 
payments  and  normal  bank  electronic 
fund  transfers; 

(vii)  Conducting  activities  required  by 
the  provisions  governing  student 
consumer  information  services  in 
subpart  D  of  this  part: 

(viii)  Preparing  and  certifying  requests 
for  advance  or  reimbursement  fimding; 

(ix)  Loan  servicing  and  collection; 

(x)  Preparing  and  submitting  notices 
and  applications  required  under  34  CFR 
part  600  and  subpart  B  of  this  part;  and 

(xi)  Preparing  a  Fiscal  Operations 
Report  and  Application  to  Participate — 
nSAP; 

(2)  Ebcclude  the  following  functions — 
(i)  Pubhshing  abiUty-to-benefit  tests; 
(ii)  Performing  functions  as  a  Multiple 

Data  Entry  Processor  (MDE); 

(iii)  Financial  and  compliance 
auditing; 

(iv)  Mailing  of  documents  prepared  by 
the  institution;  and 

(v)  Warehousing  of  records;  and 

(3)  Notwithstanding  the  exclusions 
referred  to  in  paragraph  (2)  of  this 
definition,  include  any  activity 
comprised  of  any  function  described  in 
paragraph  (1)  of  this  definition. ' 

(Authority:  20  U.S.C  1088) 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate 
educational  program  at  an  institution 
who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree;  and 

(2)  Is  in  an  undergraduate  educational 
program  that  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4-  to 
5 -academic-year  program  designed  to 
lead  to  a  first  degree.  A  student  enrolled 
in  a  program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  four  academic  years  of  that 
program. 

U.S.  citizen  or  national:  [1)  A  citizen 
of  the  United  States;  or 

(2)  A  person  defined  in  the 
Immigration  and  NationaUty  Act,  8 
U.S.C.  1101(a)(22).  who,  thou^  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

(Authority:  8  U.S.C  1101) 

Valid  institutional  student 
information  report  (valid  ISIR):  A  valid 
institutional  student  information  report 
as  defined  in  34  CFR  690.2  for  purposes 
of  the  Federal  Pell  Grant  Program  and  in 
34  CFR  691.2  for  purposes  of  the  PAS 

\mlid  student  aid  report  (valid  SAR): 
A  valid  student  aid  report  (valid  SAR) 
as  defined  in  34  CFR  690.2  for  purposes 
of  the  Federal  Pell  Grant  Program  and  in 
34  CFR  691.2  for  purposes  of  the  PAS 
program. 
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(Authority:  20  U.&C  1070  et  saq..  unlen 
otherwise  noted) 

4.  Section  668.8  is  revised  to  read  as 
follows: 

f688J    EHgiM*  program. 

(a)  General.  An  eligible  program  is  an 
educaUooal  program  that — 

(1)  b  provided  by  a  participating 
institudoo:  and 

(2)  Satisfies  the  other  relevant 
remdrements  contained  in  this  section. 

(0)  Definitions.  For  purposes  of  this 
section — 

(1)  The  Secretary  considers  the 
"equivalent  of  an  associate  degree"  to 
be— 

(i)  An  associate  degree;  or 
(ii)  The  successful  completion  of  at 
least  a  two-year  program  that  is 
acceptable  tot  fudl  credit  toward  a 
bachelor's  degree  and  qualifies  a  student 
for  admission  into  the  Uiird  year  of  a 
badielor's  degree  program; 

(2)  A  "week"  is  a  consecutive  seven- 
day  period;  and 

(3)  The  Secretary  considers  a  "week  of 
instruction"  to  be  any  we^  in  whidi  at 
least  one  day  of  regularly  scheduled 
instruction,  examinations,  or 
preparation  for  examinations  occtirs. 
Instruction  does  not  include  periods  of 
orientation,  counseling,  vacation,  or 
other  activity  not  related  to  class 
preparation  or  examinations. 

(c)  Institution  ofhi^ier  education.  An 
eligible  program  provided  by  an 
institution  of  higher  education  must — 

(1)  Lead  to  an  associate,  bachelor's, 
professional,  or  graduate  degree; 

(2)  Be  at  least  a  two-academic-year 
program  that  is  acceptable  for  full  credit 
toward  a  bachelor's  degree;  or 

(3)  Be  at  least  a  one-academic-year 
training  pnwram  that  leads  to  a 
certificate,  oegree,  or  other  recognized 
educational  credential  and  that  prepares 
a  student  for  gainful  employment  in  a 
recognized  occupation. 

(d)  Proprietary  institution  of  higher 
education  and  postsecondary  vocational 
institution.  An  eligible  program 
provided  by  a  proprietary  institution  of 
higher  education  or  postsecondary 
vocational  institution — 

(l)(i)  Must  require  a  minimnTn  of  15 
weeks  of  instruction,  begiiming  on  the 
first  day  of  classes  and  ending  on  the 
last  day  of  classes  or  examinations; 

(ii)  Must  be  at  least  600  clock  hours. 
16  semester  or  trimester  hours,  or  24 
quaiterJiours; 

(ill)  Must  provide  undergraduate 
training  that  prepares  a  stiident  for 
gainful  employment  in  a  recognized 
oocupatioii:  and 

(iv)  May  admit  as  regidar  students 
persons  who  have  not  completed  the 
equivalent  of  an  associate  degree; 


(2)  wlust— 

(i)  (equire  a  minimum  of  10  weeks  of 
instn  ction,  beginning  on  the  first  day  of 
class(  IS  and  aiding  on  the  last  day  of 
class< «  or  examinaticms; 

(ii)  Be  at  least  300  clock  hours,  8 
seme  iter  or  trimester  hours,  ot  12 
quart  >r  hours; 

(iii  Provide  training  that  prepares  a 
studc  at  for  gainful  employment  in  a 
recof  sized  occupation;  and 

(iv  (A)  Be  a  gradtiate  or  professional 
prog]  im;  or 

(B)  Afhnit  as  regular  students  only 
pwsc  as  who  have  completed  the 
equit  Blent  of  an  associate  degree;  or 

(3)  'or  purposes  of  the  Fe<feral 
Staff(  rd  Loan,  Federal  PLUS,  and 
Fedei  al  SLS  prt>grams  only,  must — 

(i)  lequire  a  minimum  of  10  weeks  of 
instn  ction,  beginning  on  the  first  day  of 
classi  •  and  ending  cm  the  last  day  of 
class(  IS  or  examinations; 

(ii)  Be  at  least  300  dock  hours  but  less 
than  )00  clock  hours; 

(iii  Provide  undergraduate  training 
that  pr^Mres  a  student  for  gainful 
empl  >yment  in  a  recognized 
occu  tatlon; 

(iv  Admit  as  regular  studmts  some 
perse  OS  who  have  not  completed  the 
equi^  Blent  of  an  associate  degree;  and 

(v)  Satis^r  the  requirements  of 
paravaph  (e)  of  this  section. 

(e)  Qualitative  factors.  (1)  An 
edua  tional  program  that  satisfies  the 
requl  'ements  of  paragraph  (d)(3)  (1) 
throtj  ^  (iv)  of  this  secticm  qualifies  as 
an  elMble  program  only  if—- 

(i)  The  program  has  a  substantiated 
commetion  rate  of  at  least  70  percent,  as 
calculated  tmder  paragraph  (f)  of  this 
section; 

(ii)  The  program  has  a  substantiated 
place  nent  rate  of  at  least  70  percent,  as 
calcu  ated  under  paragraph  (g)  of  this 
sectiin; 

(iii  The  number  of  clock  hours 
provj  led  in  the  program  does  not 
exce«  d  by  more  than  50  percent  the 
mini]  num  nimiber  of  clock  hours 
requi  -ed  for  training  in  the  recognized 
occufation  for  which  the  program 
prepnes  students,  as  established  by  the 
Stete  in  which  the  program  is  oQered.  if 
the  State  has  estaUlshed  such  a 
requilement;  and 

(iv  The  program  has  been  in 
exist  nee  for  at  least  one  year.  The 
Seen  :ary  considers  an  educational 

[irogi  un  to  have  been  in  existence  for  at 
east  me  year  only  if  an  instltutloD  has 
been  egally  authorized  to  provide,  and 
has  o  mtinuously  provided,  the  program 
duru  >  the  12  mcmths  (except  for  normal 
vacat  on  periods  and.  at  the  discretion 
of  th«  Secretary,  periods  when  the 
instit  ition  closes  due  to  a  natural 
disas  et  that  directly  affects  the 


institution  m  the  institution's  students) 
preceding  the  date  on  which  the 
institution  applied  for  eligibility  fat  that 
program. 

(2)  An  institution  shall  substantiate 
the  calculation  of  ite  completion  and 
placement  rates  by  having  the  certified 
public  accountant  who  prepares  its 
audit  report  required  under  §  668.23 
certify  the  accuracy  of  the  institutltm's 
calculations.  That  certification  must  be 
included  with  the  institution's  audit 
report  and  in  the  documentation 
submitted  to  the  Secretary  in  supptxt  of 
the  institution's  application  for 
eligibility  of  the  program. 

(f)  Calculatiqn  of  completion  rate.  An 
Institution  shall  calculate  its  completion 
rate  for  an  educational  program  for  any 
award  year  as  follows: 

(1)  betermine  the  number  of  regular 
students  who  were  enrolled  in  the 
program  during  the  award  year. 

(2)  Subtract  firom  the  number  of 
students  determined  undw  paragraph 
(f)(1)  of  this  section,  the  number  of 
regular  students  who.  during  that  award 
year,  withdrew  &t>m,  dropped  out  ot  or 
were  expelled  from  the  program  and 
were  entitled  to  and  actu^y  received, 
in  a  timely  manner  in  accordance  with 
§  668.22(i)(3),  a  refund  of  100  percent  of 
their  ttiidcm  and  fises  (less  any  permitted 
administrative  fee)  tmder  the 
institutltm's  refund  policy. 

(3)  Subtract  &t>m  the  total  obtained 
under  paragraph  (f)(2)  of  this  sectkm  the 
number  of  students  who  were  eiirolled 
in  the  program  at  the  end  of  Uiat  award 
year. 

(4)  Determine  the  nvunber  of  regular 
students  who,  during  that  award  yeai, 
received  the  degree,  certificate,  or  other 
recognized  educational  credential 
awarded  for  successfully  completing  the 
program. 

(5)  Divide  die  number  determined 
imder  paragraj^  (f)(4)  of  this  section  by 
the  total  obtained  under  paragraph  (f)(3) 
of  this  section. 

(g)  Calculation  of  placement  rate.  (1) 
An  institution  shall  calculate  its 
placement  rate  for  an  educational 
program  for  any  avrard  year  as  follovs: 

(i)  Determine  the  number  of  students 
who,  during  the  award  year,  received 
the  degree,  certificate,  or  other 
recognized  educational  credential 
awarded  for  successfully  completing  the 
program. 

(11)  Subtract  from  the  number 
determined  under  paragraph  (^(l)(i)  of 
this  section  the  number  of  students 
described  in  paragraph  (g)(l)(i)  of  this 
section  who  were  employed  by  the 
instltutloa  either  befm  or  after  their 
receipt  of  die  degree,  certificate,  or  other 
leco^iized  educational  credential. 
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(iii)  Of  the  total  obtained  under 
paragraph  (g)(l)(ii)  of  this  section, 
determine  the  nimiber  of  students  who. 
within  180  days  of  the  day  they  received 
their  degree,  certificate,  or  other 
recognized  educational  credential, 
obtained  gainful  employment  in  the 
recognized  occupation  for  which  they 
were  trained  or  in  a  related  comparable 
recognized  occupation  and,  on  the  date 
of  this  calculation,  are  employed  or 
have  been  employed  for  at  least  13 
weeks  following  receipt  of  the 
credential  fitim  the  Institution. 

(iv)  Divide  the  number  of  students 
determined  imder  paragraph  (g)(l)(iii)  of 
this  section  by  the  total  obtained  imder 
paragraph  (g)(l)(ii)  of  this  section. 

(2)  An  institution  shall  document  that 
each  student  described  in  paragraph 
(g}(l)(iii)  of  this  section  obtained  gainful 
employment  in  the  recognized 
occupation  for  which  he  or  she  was 
trained  or  in  a  related  comparable 
recognized  occupation.  Examples  of 
satisfactory  docujnentation  of  a 
student's  gainful  employment  include, 
but  are  not  limited  to— 

(i)  A  written  statement  from  the 
student's  employer, 

(ii)  Signed  copies  of  State  or  Federal 
income  tax  forms;  and 

(iii)  Written  evidence  of  payments  of 
Social  Security  taxes. 

(h)  Eligibility  for  Federal  Pell  Grant 
and  FSEOG  programs.  In  addition  to 
satisfying  other  relevant  provisions  of 
this  section,  an  educational  program 
qualifies  as  an  eligible  program  for 
purposes  of  the  Federal  PeU  Grant  or 
FSEOG  Program  only  if  the  educational 
program  is  an  undergraduate  program. 

(ij  Flight  training.  In  addition  to 
satisfying  other  relevant  provisions  of 
this  section,  for  a  program  of  flight 
training  to  be  an  eligible  program,  it 
must  have  a  cvirrent  valid  certification 
from  the  Federal  Aviation 
Administration. 

(j)  English  as  a  second  language  (ESL). 
(1)  In  addition  to  satisfying  the  relevant 
provisions  of  this  section,  an 
educational  program  that  consists  solely 
of  instruction  in  ESL  qualifies  as  an 
eligible  program  if— 

u)  The  institution  admits  to  the 
program  only  students  who  the 
institution  determines  need  the  ESL 
instruction  to  use  already  existing 
knowledge,  tralnlne,  or  skills;  and 

(11)  The  program  leads  to  a  degree, 
certificate,  or  other  recognized 
educational  credential. 

(2)  An  Institution  shall  test  each 
student  at  the  end  of  the  educational 
program  to  substantiate  that  the  student 
has  attained  adequate  proficiency  in 
written  and  spoken  EngUsh  to  use 
already  existing  knowledge,  training,  or 


skills.  The  institution  shall  identify  the 
test  or  tests  given  to  the  students  and 
the  basis  for  the  judgment  that  the 
student  has  attained  the  adequate 
proficiency. 

(3)  An  institution  shall  document  its 
determination  that  ESL  instruction  is 
necessary  to  enable  each  student 
enrolled  in  its  ESL  program  to  use 
already  existing  knowledge,  training,  or 
skills  with  regard  to  the  students  that  it 
admits  to  its  ESL  program  under 
paragraph  (j)(l)(i)  of  this  section. 

(4)  An  ESL  program  that  qualifies  as 
an  eligible  program  under  this 
paragraph  is  efigible  for  purposes  of  the 
Federal  Pell  Grant  Program  only. 

(k)  Undergraduate  educational 
program  in  credit  hours.  If  an  institution 
offers  an  tmdei^graduate  educational 
program  in  credit  hours,  the  institutloii 
must  use  the  formula  contained  in 
paragraph  (1)  of  this  section  to 
determine  whether  that  program  ' 
satisfies  the  requirements  contained  in 
paragraph  (c)(3)  or  (d)  of  this  section, 
and  the  number  of  credit  hours  in  that 
educational  program  for  purposes  of  the 
TitlelV. HEA  programs. unless — 

(1)  The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor's  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or  ' 

(2)  Each  course  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution's  associate  degree,  bachelor's 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution's 
degree  requires  at  least  two  academic 
years  of  study. 

(1)  Formula.  For  purposes  of 
determining  whether  a  program 
described  in  paragraph  (k)  of  this 
section  satisfies  the  requirements 
contained  in  paragraph  (c)(3)  or  (d)  of 
this  section,  and  the  number  of  credit 
hoiu^  in  that  educational  program  with 
regard  to  the  Title  IV,  HEA  programs — 

(1)  A  semester  hour  must  include  at 
least  30  clock  hours  of  instruction; 

(2)  A  trimester  hour  must  include  at 
least  30  clock  houra  of  instruction;  and 

(3)  A  quarter  hour  must  include  at 
least  20  houre  of  instruction. 

(Authority:  20  U.S.C.  1070a,  1070b.  1070o- 
1070C-2, 1085, 1087aa-1087hb.  1088. 1091, 
and  1141;  42  U.S.C  2753) 

$$668.12-668.16   [Redesignated  as 
$$668.14-668.181 

5.  Sections  668.12  through  668.16  are 
redesignated  as  §§  668.14  through 
668.18,  respectively. 

6.  A  new  §  668.12  is  added  to  read  as 
follows: 


$668.12   Application  procedures. 

(a)  Applications  for  initial 
participation.  An  institution  that  wishes 
to  participate  in  a  Title  FV,  HEA 
program  must  first  apply  to  the 
Secretary  for  a  certification  that  the 
institution  meets  the  standards  in  this 
subpart. 

(b)  Applications  for  continued 
participation.  A  participating  institution 
must  apply  to  the  Secretary  for  a 
certification  that  the  institution 
continues  to  meet  the  standards  in  this 
subpart  upon  the  request  of  the 
Secretary  or  if  the  institution  wishes 
to— 

(1)  Continue  to  participate  in  a  Title 
IV,  HEA  program  beyond  the  scheduled 
expiration  of  the  institution's  current 
period  of  participation  in  the  program; 

(2)  Include  in  the  institution's 
participation  in  a  Title  IV.  HEA 
program — 

(i)  A  branch  campus  that  is  not 
currently  included  in  the  institution's 
participation  in  the  program;  or 

(ii)  Another  location  that  is  not 
currently  included  in  the  institution's 
participation  in  the  program,  if — 

(A)  'That  location  offers  100  percent  of 
an  educational  program;  or 

(B)  The  Secretary  requires  the 
institution  to  apply  fOT  certification 
tmder  paragraph  (c)  A  this  section; 

(3)  Reestablish  participation  in  a  Title 
IV,  HEA  program  following  a  change  in 
ownership  that  results  in  a  change  in 
control  according  to  the  provisions  of  34 
CFR  part  600. 

(c)  Notification  and  application 
requirements  for  additional  locations. 
(1)  A  participating  institution  must 
notify  the  Secretary,  in  writing,  if  the 
institution  wishes  to— 

(i)  Include  in  its  participation  in  a 
Title  IV,  HEA  program  a  location  that  is 
not  currently  included  in  the 
institution's  participation  in  the 
program  and  that  offers  at  least  50 
percent,  but  less  than  100  percent,  of  an 
educational  program;  or 

(ii)  Continue  to  include  in  its 
participation  in  a  Title  IV,  HEA  program 
a  location  that — 

(A)  Offers  at  least  50  percent,  but  less 
than  100  percent,  of  an  educational 
program;  and 

(B)  Has  changed  its  name,  location,  or 
address. 

(2)  The  Secretary  considers  the 
submission  of  the  required  notification 
under  34  CFR  600.30  with  respect  to 
that  location  to  satisfy  the  notification 
requirement  of  this  paragraph. 

(3)  The  Secretary  may  require  the 
institution  to  apply  for  a  certification 
that  the  institution  continues  to  meet 
the  requirements  of  this  subpart. 
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(d)  Notification  and  application 
requirements  for  change  in  name, 
location,  or  address.  (1)  A  paitidpating 
institution  must  notify  the  Secretary,  in 
writing,  if  the  institution  wishes- to 
continue  to  participate  in  a  Title  IV, 
HEA  program  following  a  change  in 
name,  location  or  address  of  the 
institution  or  continue  to  include  in  the 
institution's  paiticipation — 

(i)  A  branch  campus  that  has  changed 
its  name,  location,  or  address;  or 

(ii)  Another  location  that  has  changed 
its  name,  location,  or  address  if  that 
location  offen  100  percent  of  an 
educational  program. 

(2)  The  Secretary  considers  the 
submission  of  the  required  notification 
imder  34  CFR  600.30  nvith  respect  to 
that  location  to  satisfy  the  notification 
requirement  of  this  paragraph. 

(e)  Required  forms  and  information. 
An  institution  that  applies  for 
participation  wadet  paragraph  (a)  or  (b) 
of  this  section  must — 

(1)  Apply  on  the  form  prescribed  by 
the  Seoetary;  and 

(2)  Provide  all  the  information  and 
documentation  requested  by  the 
Secretary  to  certify  that  the  institution 
meets  the  standards  of  this  subpart 

(Authority:  20  U.S.C  10g9c) 

7.  A  new  §  668. 1A  is  added  to  read  as 
follows: 

9  66a>l3   CeftMceMon  procedufes. 

(a)  ReqtMirements  for  certification.  The 
Secretary  certifies  that  an  institution 
meets  the  standards  of  this  subpart  only 
if— 

(1)  The  institution  is  an  eligible 
institution; 

(2)  The  institution  meets  the 
standards  of  this  subpart; 

(3)  Each  branch  campus  to  be 
included  in  the  institutitm's 
participation  meets  the  applicable 
standards  of  this  sul^Mrt;  and 

(4)(i)  Except  as  provided  in  paragraph 
(a)(4)(ii)  of  tibis  sectirai,  in  the  case  of  an 
institution  seddng  to  participate  ht  the 
first  time  in  the  Federal  Pell  Grant 
Program,  the  campus-based  programs, 
the  FDSL  Program,  or  the  Federal 
StaffiMd  Loan.  Federal  SLS.  or  Federal 
PLUS  Program,  the  institution  requires 
the  following  individuals  to  complete 
Title  IV.  HEA  program  training  provided 
or  approved  by  the  Secretary: 

(A)  The  individual  designated  by  the 
institution  under  §  668.16(b)(1). 

(B)(2)  In  the  case  erf  a  for-profit 
institvticQ.  the  chief  administrator  of 
the  institution;  or 

(2)  In  the  case  of  an  institution  otbw 
than  a  for-profit  institution,  the  chief 
administrator  of  the  institution,  or 
another  administrative  official  of  the 
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in  ititution  designated  by  the  chief 
adpiinistrator. 

ii)  If  either  one  of  the  two  individuals 
w  lo  is  otherwise  required  to  complete 
tn  ining  under  paragraph  (a)(4)(i)  of  this 
se  :tion  has  previously  completed  Title 
rv  HEA  program  training  provided  or 
ap  jroved  by  the  Secretary,  the 
in  titution  may  elect  to  request  an  on- 
si^  Title  IV,  HEA  program  certification 
reiriew  by  the  Secretary  instead  of 
reauiring  that  individual  to  complete 
ag  dn  the  Title  IV,  HEA  program  training 
pr  >vided  or  approved  by  the  Secretary. 

iii)  An  institution  may  not  begin 
pa  rticipation  in  the  applicable  Title  IV, 
lA  pro0am  or  programs — 
(A)  In  tne  case  of  an  institution  that 

uires  individuals  to  complete 

in  accordance  with  paragraph 
(at4Ki)  of  this  section,  until  the 
in  lividuals  complete  the  required 
tn  ining;  or 

B)  In  the  case  of  an  institution  that 
re  uests  an  on-site  review  in  accordance 
w  h  paragraph  (a)(4)(ii)  of  this  section, 
ui  til  the  Secretary  conducts  the  review 
an  d  notifies  the  institution  that  it  is  in 
CO  npliance  with  Title  IV,  HEA  program 
T»  uirements. 

b)  Period  of  participation.  If  the 
certifies  that  an  institution 

ts  the  standards  of  this  subpart,  the 
also  specifies  the  period  for 

ch  the  institution  may  participate  in 
a  titie  TV,  HEA  program.  Aja 
in  itituticHi's  period  of  participation 
ex  >ire8  four  years  after  the  date  that  the 
S«  :retary  certifies  that  the  institution 
mi  «ts  the  standards  of  this  subpart, 
expept  that  the  Secretary  may  specify  a 
shprter  period. 

c)  Provisional  certification.  (1)  The 
Se  uetary  may  provisionally  certify  an 
in  Ititution  if— 

i)  The  Institution  seeks  initial 
pa  rticipation  in  a  Title  IV,  HEA 
pr  >gram; 

ii)  The  Secretary  is  determining  for 
thi  I  first  time  n^ether  the  institution 
mi  lets  the  factors  of  financial 
rei  ponsibilify  under  §668.15  and  the 
sU  ndards  of  administrative  capabiUty 
uider  §668.16; 

iii)  The  institution  is  an  eligible 
ini  titution  that  has  undergone  a  change 
in  ownership  that  results  in  a  change  in 
CO  itrol  according  to  the  provisions  of  34 
CI  R  pan  600; 

iv)  The  institution  is  a  participating 
in  titution — 

A)  That  is  applying  for  a  certification 
th  it  the  institution  meets  the  standards 
of  this  subpart; 

B)  That  the  Secretary  determines  has 
jei  pardized  its  ability  to  perform  its 

fii  ancial  responsibilities  oy  not  meeting 
thi  I  factors  of  financial  responsibility 
ur  der  §  668.15  or  the  standards  of 
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administrative  capabihty  under 
§668.16;  and 

(C)  Whose  participation  has  been 
limited  or  suspended  under  Sidipart  G 
of  this  part,  or  voluntarily  enters  into 
provisional  certification; 

(v)  The  institution  seeks  a  renewal  of 
participation  in  a  Title  FV,  HEA  program 
after  the  expiration  of  a  prior  period  of 
paiticipation  in  that  program;  or 

(vi)  The  institution  is  a  participating 
institution  that  was  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency  on  the  day  before  the 
Secretary  wi&drew  the  Secretary's 
recognition  of  that  agency  according  to 
the  provisions  contained  in  34  CFR  part 
603. 

(2)  If  the  Secretary  provisionally 
certifies  an  institution,  the  Secretary 
also  specifies  the  period  for  which  Uie 
institution  may  participate  in  a  Tide  IV. 
HEA  program.  Except  as  provided  In 
paragraphs  (c)(3)  and  (4)  of  this  section, 
a  provisionally  certified  institution's 
period  of  participation  expires — 

(i)  Not  later  than  12  months  from  the 
date  on  which  the  Secretary 
provisionally  certified  an  institution 
under  paragraph  (c)(l)(i)  of  this  section; 

(ii)  Not  later  than  36  months  from  the 
date  on  which  the  Secretary 
provisionally  certified  an  institution 
under  paragraphs  (c)(1)  (ii).  (iii).  (iv),  or 
(v)  of  this  section:  and 

(iii)  If  the  Secretary  provisionally 
certified  an  Institution  under  paragraph 
(c)(l)(vi)  of  this  section,  not  later  than 
18  months  after  the  date  that  the 
Secretary  withdrew  recognition  from  the 
institution's  nationally  recognized 
accrediting  agency. 

(3)  Notwithstanding  the  maximum 
periods  of  participation  provided  for  in 
paragraph  (c)(2)  of  this  section,  if  the 
Secretary  provisionally  certifies  an 
institution,  the  Secretary  may  specify  a 
shorter  period  of  participation  for  that 
institution. 

(4)  For  the  purposes  of  this  section, 
"provisional  certification"  means  that 
the  Secretary  certifies  that  an  institution 
has  demonstrated  to  the  Secretary's 
satisfaction  that  the  institution — 

(i)  Is  capable  of  meeting  the  standards 
of  this  subpart  within  a  specified 
period;  and 

(ii)  Is  able  to  meet  the  institution's 
responsibilities  under  its  program 
paiticipation  agreement,  including 
compliance  with  any  additional 
conditions  specified  in  the  institution's 
program  participation  agreement  that 
the  Secretary  requires  the  institution  to 
meet  in  order  for  the  institution  to 
participate  under  provisional 
certification. 

id)  Requirpments  for  pnnisional 
certification  to  participate  on  a  limited 


basis  for  institutions  that  are  not 
financially  responsible. 
Notwithstanding  paragraph  (c)(1)  of  this 
section,  the  Secretary  does  not 
provisionally  certify  an  institution 
that— 

(1)  Fails  to  meet  the  general  standards 
of  financial  responsibility  in  §  66a.l5(b), 
imless  the  institution — 

(i)  Demonstrates  to  the  satisfaction  of 
the  Secretary  that  it  has  sufficient 
financial  and  administrative  resources 
to  participate  in  the  Title  IV,  HEA 
programs  under  a  funding  arrangement 
other  than  the  Department  of 
Education's  standard  advance  funding 
arrangement; 

(ii)  Submits  to  the  Secretary  a  letter  of 
credit  payable  to  the  Secretary  equal  to 
not  less  than  10  percent  of  the  Title  IV, 
HEA  program  funds  received  by  the 
institution  durii^  the  last  complete 
award  year  for  which  figures  are 
available;  and 

(iii)  Demonstrates  that  it  has  met  all 
of  its  financial  obligations  during  the 
preceding  two  award  years,  including 
(but  not  limited  to)  the  payment  of 
required  refunds  and  repayments  to  the 
Secretary  for  liabilities  and  debts 
incurred  in  programs  administered  by 
the  Secretary;  or 

(2)  Is  not  financially  responsible 
under  §  668.15(c)(2),  or  has  been 
determined  not  to  be  financially 
responsible  under  §668.15  at  any  time 
during  the  five-year  period  preceding 
the  S«jetary's  decision  to  certify  the 
institution  provisionally  unless — 

(i)  The  institution,  or  one  or  more 
persons  or  entities  that  the  Secretary 
determines  under  the  provisions  of 
§668.15  exercise  substantial  control 
over  the  institution,  or  both,  submit  to 
the  Secretary  financial  guarantees  in  an 
amount  determined  by  the  Secretary  to 
be  sufficient  to  satisfy  the  institution's 
potential  habilities  arising  from  the 
institution's  participation  in  the  Title 
IV,  HEA  programs:  or 

(ii)  One  or  more  persons  or  entities 
that  the  Secretary  determines  tmder  the 
provisions  of  §  668.15  exercise 
substantial  control  over  the  institution 
agree  to  be  jointiy  or  severally  liable  for 
any  liabilities  arising  from  the 
institution's  participation  in  the  Title 
IV,  HEA  programs  and  dvil  and 
criminal  monetary  penalties  authorized 
under  TiUe  IV  of  the  HEA. 

(e)  AevDCotJon  of  provisional 
certification.  (1)  If,  before  the  expiration 
of  a  provisionally  certified  institution's 
period  of  participation  in  a  Titie  IV, 
HEA  program,  the  Secretary  determines 
that  the  institution  is  unable  to  meet  its 
responsibilities  under  its  program 
participation  agreement,  the  Secretary 
may  revoke  the  institution's  provisional 


certification  for  participation  in  that 
program. 

(2)(i)  If  the  Secretary  revokes  the 
provisional  certification  of  an 
institution  imder  paragraph  (e)(1)  of  this 
section,  the  Secretary  sends  the 
institution  a  notice  by  registered  mail, 
return  receipt  requested.  The  Secretary 
also  may  transmit  the  notice  by  other, 
more  expeditious  means,  if  practical. 

(ii)  The  revocation  takes  effect  on  the 
date  that  the  Secretary  mails  the  notice 
to  the  institution. 

(iii)  The  notice  states  the  basis  for  the 
revocation,  the  consequences  of  the 
revocation  to  the  institution,  and  that 
the  institution  may  request  the  Secretary 
to  reconsider  the  revocation.  The 
consequences  of  a  revocation  are 
described  in  §  668.26. 

(3)(i)  An  institution  may  request 
reconsideration  of  a  revocation  tmder 
this  section  by  submitting  to  the 
Secretary,  within  20  days  of  the 
institution's  receipt  of  the  Secretary's 
notice,  written  evidence  that  the 
revocation  is  unwarranted.  The 
institution  must  file  the  request  with  the 
Secretary  by  hand-delivery,  mail,  or 
facsimile  transmission. 

(ii)  The  filing  date  of  the  request  is  the 
date  on  which  the  request  is — 

(A)  Hand-delivered; 

(B)  Mailed;  or 

(C)  Sent  by  facsimile  transmission, 
(iii)  Documents  filed  by  facsimile 

transmission  must  be  transmitted  to  the 
Secretary  in  accordance  with 
instructions  provided  by  the  Secretary 
in  the  notice  of  revocation.  An 
institution  filing  by  facsimile 
.  transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  document  was  received  by 
the  Secretary. 

(iv)  The  Secretary  discourages  the  use 
of  facsimile  transmission  for  documents 
longer  than  five  pages. 

(4)(i)  The  Secretary  promptly 
considers  an  institution's  request  for 
reconsideration  of  a  revocation  and 
notifies  the  institution,  by  registered 
mail,  return  receipt  requested,  of  the 
Secretary's  final  decision.  The  Secretary 
also  may  transmit  the  notice  by  other, 
more  expeditious  means,  if  practical. 

(ii)  If  the  Secretary  determines  that 
the  revocation  is  warranted,  the 
Secretary's  notice  informs  the 
institution  that  the  institution  may 
apply  for  reinstatement  of  participation 
only  after  the  later  of  the  expiration  of — 

(A)  Eighteen  months  after  the  effective 
date  of  the  revocation;  or 

(B)  A  debarment  or  suspension  of  the 
institution  under  Executive  Order  12549 
or  the  Federal  Acquisition  Regulations, 
48  CFR  part  9,  subpart  9.4. 


(iii)  If  the  Secretary  determines  that 
the  revocation  of  the  institution's 
provisional  certification  is  imwairanted, 
the  Secretary's  notice  informs  the 
institution  that  the  institution's 
provisional  certification  is  reinstated, 
effective  on  the  date  that  the  Secretary's 
original  revocation  notice  was  mailed, 
for  a  specified  period  of  time. 

(5)(i)  The  mailing  date  of  a  notice  of 
revocation  or  a  request  for 
reconsideration  of  a  revocation  is  the 
date  evidenced  on  the  original  receipt  of 
mailing  from  the  U.S.  Postal  Service. 

(ii)  The  date  on  which  a  request  for 
reconsideration  of  a  revocation  is 
submitted  is — 

(A)  If  the  request  was  sent  by  a 
delivery  service  other  than  the  U.S. 
Postal  Service,  the  date  evidenced  on 
the  original  receipt  by  that  service;  and 

(B)  If  the  request  was  sent  by  facsimile 
transmission,  the  date  that  the 
document  is  recorded  as  received  by 
facsimile  equipment  that  receives  the 
transmission. 

(Authority:  20  U.S.C  1099c  and  EO.  12549 
(3  CFR.  1986  Comp.,  p.  189)  and  12689  (3 
CFR,  1989  comp.,  p.235) 

8.  Newly  designated  §668.14  is 
revised  to  read  as  follows: 

§668.14    Program  participation egreefnent 

(a)(1)  An  institution  may  participate 
in  any  Titie  IV,  HEA  program,  other 
than  the  SSIG  and  NEISP  programs, 
only  if  the  institution  enters  into  a 
written  program  participation  agreement 
with  the  Secretary,  on  a  form  approved 
by  the  Secretary.  A  program 
participation  agreement  conditions  the 
initial  and  continued  participation  of  an 
eligible  institution  in  any  Title  FV.  HEA 
program  upon  compliance  with  the 
provisions  of  this  part,  the  individual 
program  regulations,  and  any  additional 
conditions  specified  in  the  program 
participation  agreement  that  the 
Secretary  requires  the  institution  to 
meet. 

(2)  An  institution's  program 
participation  agreement  appUes  to  each 
branch  campus  and  other  location  of  the 
institution  that  meets  the  applicable 
requirements  of  this  part  unless 
otherwise  specified  by  the  Secretary. 

(b)  By  entering  into  a  program 
participation  agreement,  an  institution 
agrees  that — 

(1)  It  will  comply  vrith  any  statutory 
provision  of  or  applicable  to  Titie  IV  of 
the  HEA,  any  regcdatory  provision 
prescribed  under  that  statutory 
authority,  or  any  apphcable  special 
arrangement,  agreement,  or  limitation, 
including  the  reqtiiiement  that  the 
institution  will  use  funds  it  receives 
under  any  Titie  FV.  HEA  program  and 


9566  Federal  Register  /  Vol.  5{ 


any  interest  or  other  earnings  thereon, 
solely  for  the  purposes  speciBed  in  and 
in  accordance  with  that  pro-am; 

(2)  As  a  fiduciary  responsible  for 
administering  Federal  funds,  if  the 
institution  is  permitted  to  request  funds 
under  a  Title  IV.  HEA  program  advance 
payment  method,  the  institution  will 
time  its  requests  for  funds  under  the 
program  to  meet  the  institution's 
immediate  Title  TV,  HEA  program 
needs; 

(3)  It  will  not  request  from  or  charge 
any  student  a  fee  for  processing  or 
handling  any  application,  form,  or  data 
required  to  determine  a  student's 
eligibility  for.  and  amount  of,  Title  IV. 
HEA  program  assistance; 

(4)  It  will  establish  and  maintain  such 
administrative  and  fiscal  procedures 
and  records  as  may  be  necessary-  to 
ensure  proper  and  efficient 
administration  of  funds  received  from 
the  Secretary  or  from  students  under  the 
Title  IV.  HEA  programs,  together  with 
assurances  that  the  institution  will 
provide,  upon  request  and  in  a  timely 
manner,  information  relating  to  the 
administrative  capability  and  financial 
responsibility  of  the  institution  to — 

(i)  The  Secretary; 

(ii)  The  State  postsecondary  review 
entity  designated  imder  subpart  1  of 
part  H  of  Title  IV  of  the  HEA  for  the 
State  or  States  in  which  the  institution 
or  any  of  the  institution's  branch 
campuses  or  other  locations  are  located; 

(iii)  A  guaranty  agency,  as  defined  in 
34  CFR  part  682.  that  guarantees  loans 
made  under  the  Federal  Stafford  Loan. 
Federal  PLUS,  and  Federal  SLS 
programs  for  attendance  at  the 
institution  or  any  of  the  institution's 
branch  campuses  or  other  locations; 

(iv)  The  nationally  recognized 
accrediting  agency  that  accredits  or 
preaccredits  the  institution  or  any  of  the 
institution's  branch  campuses,  other 
locations,  or  educational  programs; 

(v)  The  State  agency  that  legally 
authorizes  the  institution  and  any 
branch  campus  or  other  location  of  the 
institution  to  provide  post.secondary 
education;  and 

(vi)  In  the  case  of  a  public 
postsecondary  vocational  educational 
institution  that  is  approved  by  a  State 
agency  recognized  for  the  approval  of 
public  postsecondary  vocational 
education,  that  State  agency; 

(5)  It  will  comply  with  the  provi.sions 
of  §  668.15  relating  to  factors  of 
financial  responsibility; 

(6)  It  will  comply  with  the  provisions 
of  §  668.16  relating  to  standards  of 
administrative  capability; 

(7)  It  will  submit  reports  to  the 
Secretary  and,  in  the  case  of  an 
institution  participating  in  the  Federal 


Stj  fford  Loan.  Federal  PLUS,  Federal 

SL  S,  or  the  Federal  Perkins  Loan 

Prt  igram.  to  holders  of  loans  made  to  the 

in!  titution's  students  under  that 

pn  igram  at  such  times  and  containing 

sui  ;h  information  as  the  Secretary  may 

rej  sonably  require  to  carry  out  the 

pu  pose  of  the  Title  IV,  HEA  programs; 

3)  It  will  not  provide  any  statement 
to  my  student  or  certification  to  any 
ler  der  under  the  Federal  Stafford  Loan. 
Fe  leral  PLUS,  or  Federal  SLS  Program 
th<  t  qualifies  the  student  for  a  loan  or 
lo£  ns  in  excess  of  the  amount  that  the 
sti  dent  is  eligible  to  borrow  in 
ac(  ordance  with  sections  425(a), 
42  1(a)(2).  428(b)(1)  (A)  and  (B).  and 
42  IH  of  the  HEA; 

3)  It  will  comply  with  the 
re(  uirements  of  subpart  D  of  this  part 
coi  iceming  institutional  and  financial 
as:  istance  information  for  students  and 
pr  spective  students; 

10)  In  the  case  of  an  institution  that 
ad  ^ertises  job  placement  rates  as  a 

mt  ons  of  attracting  students  to  enroll  in 
thi  institution,  it  will  make  available  to 
pn  spective  students,  at  or  before  the 
tin  e  that  those  students  apply  for 
en  ollment — 

i)  The  most  recent  available  data 
CO  iceming  employment  statistics, 
gri  duation  statistics,  and  any  other 
in  irmation  necessary  to  substantiate 
th(  truthfulness  of  the  advertisements; 
an  I 

ii)  Relevant  State  licensing 
re(  uirements  of  the  State  in  which  the 
in!  titution  is  located  for  any  job  for 
wt  ich  an  educational  program  offered 
by  the  institution  is  designed  to  prepare 
th(  se  prospective  students; 

11)  In  the  case  of  an  institution 
pa  ticipating  in  the  Federal  Stafford 
Lo  in.  Federal  PLUS,  or  Federal  SLS 
Pr(  gram,  the  institution  will  inform  all 
eli  ;ible  borrowers,  as  defined  in  34  CFR 
Pa  t  682.  enrolled  in  the  institution 

ab  lut  the  availability  and  eligibility  of 

th<  se  borrowers  for  State  grant 

as<  istance  from  the  State  in  which  the 

in;  titution  is  located,  and  will  inform 

bo  rowers  from  another  State  of  the 

soi  rce  for  further  information 

coi  iceming  State  grant  assistance  from 

thi  t  State; 

12)  It  will  provide  the  certifications 
de  cribed  in  paragraph  (c)  of  this 

se<  tion; 

13)  In  the  case  of  an  institution 
wl  ose  students  receive  financial 

ass  istance  pursuant  to  section  484(d)  of 
th«  HEA,  the  institution  will  make 
av)  liable  to  those  students  a  program 
pn  ven  successful  in  assisting  students 
in  jbtaining  the  recognized  equivalent 
of  I  high  school  diploma; 

14)  It  will  not  deny  any  form  of 
Fe  eral  financial  aid  to  any  eligible 


student  solely  on  the  grounds  that  the 
student  is  participating  in  a  program  of 
study  abroad  approved  for  credit  by  the 
Institution; 

(15)  In  the  case  of  an  institution 
seeking  to  participate  for  the  first  time 
in  the  Federal  Sta^ord  Loan.  Federal 
PLUS,  and  Federal  SLS  programs,  the 
institution  has  included  a  default 
management  plan  as  part  of  its 
application  under  §668.12  for 
participation  in  those  programs  and  will 
use  the  plan  for  at  least  two  years  from 
the  date  of  that  application.  The 
Secretary  considers  the  requirements  of 
this  paragraph  to  be  satisfied  by  a 
default  management  plan  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
this  part; 

(16)  In  the  case  of  an  institution  that 
changes  ownership  that  results  in  a 
change  of  control,  or  that  changes  its 
status  as  a  main  campus,  branch 
campus,  or  an  additional  location,  the 
institution  will,  to  participate  in  the 
Federal  Stafford  Loan.  Federal  PLUS, 
and  Federal  SLS  programs,  develop  a 
default  management  plan  for  approval 
by  the  Secretary  and  implement  the 
plan  for  at  least  two  years  after  the 
change  in  control  or  status.  The 
Secretary  considers  the  requirements  of 
this  paragraph  to  be  satisfied  by  a 
default  management  plan  developed  in 
accordance  with  the  default  reduction 
measures  described  in  appendix  D  of 
this  part; 

(17)  The  Secretary',  guaranty  agencies 
and  lenders  as  defined  in  34  CFR  part 
682,  nationally  recognized  accrediting 
agencies,  the  Secretary  of  Veterans 
Affairs,  State  postsecondary  review 
entities  designated  under  subpart  1  of 
part  H  of  Title  IV  of  the  HEA,  State 
agencies  recognized  under  34  CFR  part 
603  for  the  approval  of  public 
postsecondary  vocational  education, 
and  State  agencies  that  legally  authorize 
institutions  and  branch  campuses  or 
other  locations  of  institutions  to  provide 
postsecondary  education,  have  the 
authority  to  share  with  each  other  any 
information  pertaining  to  the 
institution's  eligibility  for  or 
participation  in  the  Title  IV,  HEA 
programs  or  any  information  on  fraud 
and  abuse; 

(18)  It  will  not  knowingly — (i)  Employ 
in  a  capacity  that  involves  the 
administration  of  the  Title  IV,  HEA 
programs  or  the  receipt  of  funds  under 
those  programs,  an  individual  who  has 
been  convicted  of.  or  has  pled  nolo 
contendere  or  guilty  to.  a  crime 
involving  the  acquisition,  use.  or 
expenditure  of  Federal,  State,  or  local 
government  funds,  or  has  been 
administratively  or  judicially 


determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  Federal.  State,  or  local 
government  funds; 

(ii)  Contract  with  an  institution  or 
third-party  servicer  that  has  been 
terminated  under  section  432  of  the 
HEA  for  a  reason  involving  the 
acquisition,  use,  or  expenditure  of 
Federal,  State,  or  local  government 
funds,  or  that  has  been  administratively 
or  Judicially  determined  to  have 
committed  fraud  or  any  other  material 
violation  of  law  involving  Federal, 
State,  or  local  government  funds;  or 

(iii)  Contract  with  or  employ  any 
individual,  agency,  or  organization  that 
has  been,  or  whose  officers  or 
employees  have  been-^- 

(A)  Convicted  of.  or  pled  nolo 
contendere  or  guilty  to,  a  crime 
involving  the  acquisition,  use,  or 
expenditure  of  Federal.  State,  or  local 
government  funds;  or 

(B)  Administratively  or  judicially 
determined  to  have  committed  fraud  or 
any  other  material  violation  of  law 
involving  Federal,  State,  or  local 
government  funds; 

(19)  It  will  complete,  in  a  timely 
manner  and  to  the  satisfaction  of  the 
Secretary,  surveys  conducted  as  a  part 
of  the  Integrated  Postsecondary 
Education  Data  System  (IPEDS)  or  any 
other  Federal  collection  effort,  as 
designated  by  the  Secretary,  regarding 
data  on  postsecondary  institutions; 

(20)  In  the  case  of  an  institution  that 
offers  athletically  related  student  aid.  it 
will  comply  with  the  provisions  of 
paragraph  (d)  of  this  section; 

(21)  It  will  not  impose  any  penalty, 
including,  but  not  limited  to,  the 
assessment  of  late  fees,  the  denial  of 
access  to  classes,  libraries,  or  other 
institutional  facilities,  or  the 
requirement  that  the  student  borrow 
additional  funds  for  which  interest  or 
other  charges  are  assessed,  on  any 
student  because  of  the  student's 
inability  to  meet  his  or  her  financial 
obligations  to  the  institution  as  a  result 
of  the  delayed  disbursement  of  the 
proceeds  of  a  Title  FV,  HEA  program 
loan  due  to  compliance  with  statutory 
and  regulatory  requirements  of  or 
appUcable  to  the  Title  IV,  HEA 
programs,  or  delays  attributable  to  the 
institution; 

(22)  It  will  not  provide,  nor  contract 
with  any  entity  that  provides,  any 
conunission,  bonus,  or  other  incentive 
payment  based  directly  or  indirectly  on 
success  in  securing  enrollments  or 
financial  aid  to  any  persons  or  entities 
engaged  in  any  student  recruiting  or 
admission  activities  or  in  making 
decisions  regarding  the  awarding  of 
student  financial  assistance,  except  that 


this  requirement  shall  not  apply  to  the 
recruitment  of  foreign  students  residing 
in  foreign  countries  who  are  not  ehgible 
to  receive  Federal  student  assistance; 

(23)  It  will  meet  the  requirements 
estabUshed  pursuant  to  Part  H  of  Title 
rv  of  the  HEA  by  the  Secretary,  State 
postsecondary  review  entities 
designated  imder  subpart  1  of  Part  H  of 
Title  IV  of  the  HEA.  and  nationally 
recognized  accrediting  agencies; 

(24)  It  will  comply  wim  the 
institutional  refund  poUcy  established 
in  §668.22;  and  ) 

(25)  It  is  liable  for  all — (i)  Improperly 
spent  or  unspent  funds  received  luider 
the  Title  IV.  HEA  programs,  including 
any  funds  administered  by  a  third-party 
servicer,  and 

(ii)  Refunds  that  the  institution  or  its 
servicer  may  be  required  to  make. 

(c)  In  order  to  participate  in  any  Title 
IV,  HEA  program  (other  than  the  SSIG 
and  NEISP  programs),  the  institution 
must  certify  that  it — 

(1)  Has  in  operation  a  drug  abuse 
prevention  program  that  the  institution 
has  determined  to  be  accessible  to  any 
officer,  employee,  or  student  at  the 
institution;  and 

(2)(i)  Has  established  a  campus 
security  policy  in  accordance  with 
section  485(0  of  the  HEA;  and 

(ii)  Has  comphed  with  the  disclosure 
requirements  of  §  668.48  as  required  by 
section  485(f)  of  the  HEA. 

(d)  In  order  to  participate  in  any  Title 
rv.  HEA  program  (other  than  the  SSIG 
and  NEISP  programs),  an  institution  that 
offers  athletically  related  student  aid 
must — 

(1)  Cause  an  annual  compilation, 
independently  audited  not  less  often 
than  every  3  years,  to  be  prepared 
vnthin  6  months  ajfter  the  end  of  the 
institution's  fiscal  year,  of — 

(i)  The  revenues  derived  by  the 
institution  from  the  institution's 
intercollegiate  athletics  activities, 
according  to  the  following  categories: 

(A)  Total  revenues. 

(B)  Revenues  from  football. 

(C)  Revenues  from  men's  basketball. 

(D)  Revenues  from  women's 
basketball. 

(E)  Revenues  from  all  other  men's 
sports  combined. 

(F)  Revenues  from  all  other  women's 
sports  combined; 

(ii)  Expenses  made  by  the  institution 
for  the  institution's  intercollegiate 
athletics  activities,  according  to  the 
following  categories: 

(A)  Total  expenses. 

(B)  Expenses  attributable  to  football. 

(C)  Expenses  attributable  to  men's 
basketball. 

(D)  Expenses  attributable  to  women's 
basketball. 


(E)  Expenses  attributable  to  all  other 
men's  sports  combined. 

(F)  Expenses  attributable  to  all  other 
women's  sports  combined;  and 

(iii)  The  total  revenues  and  operating 
expenses  of  the  institution;  and 

(2)  Make  the  compilation  and,  where 
allowable  by  State  law,  the  audits, 
rnquired  by  paragraph  (d)(1)  of  this 
section  available  for  inspection  by  the 
Secretary  and  the  public. 

(e)  For  the  purposes  of  paragraph  (d) 
of  this  section — 

(1)  Revenues  from  intercollegiate 
athletics  activities  allocable  to  a  sport 
shall  include  without  hmitation  gate 
receipts,  broadcast  revenues  and  other 
conference  distributions,  appearance 
guarantees  and  options,  concessions, 
and  advertising; 

(2)  Revenues  such  as  student 
activities  fees,  alumni  contributions, 
and  investment  interest  income  that  are 
not  allocable  to  a  sport  shall  be  included 
in  the  calculation  of  total  revenues  only- ' 

(3)  Expenses  for  intercollegiate 
athletics  activities  allocable  to  a  sport 
shall  include  without  limitation  grants- 
in-aid,  salaries,  travel,  equipment,  and 
supplies;  and 

(4)  Expenses  such  as  general  and 
administrative  overhead  that  are  not 
allocable  to  a  sport  shall  be  included  in 
the  calculation  of  total  expenses  only 

(0(1)  A  program  participation 
agreement  becomes  effective  on  the  date 
that  the  Secretary  signs  the  agreement. 

(2)  A  new  program  participation 
agreement  supersedes  any  prior  program 
participation  agreement  between  the 
Secretary  and  the  institution. 

(g)(1)  Except  as  provided  in 
paragraphs  (h)  and  (i)  of  this  section,  the 
Secretary  terminates  a  program 
participation  agreement  through  the 
proceedings  in  subpart  G  of  this  part 

(2)  An  institution  may  terminate  a 
program  participation  agreement. 

(3)  If  the  Secretary  or  the  institution 
terminates  a  program  participation 
agreement  tmder  paragraph  (g)  of  this 
section,  the  Secretary  establishes  the 
termination  date. 

(h)  An  institution's  program 
participation  agreement  automatically 
expires  on  the  date  that — 

(1)  The  institution  changes  ownership 
that  results  in  a  change  in  control  as 
determined  by  the  Secretary  under  34 
CFR  part  600;  or 

(2)  The  institution's  participation 
ends  under  the  provisions  of  §  668.26(a) 
(1),  (2),  (4),  or  (7). 

(i)  An  institution's  program 
participation  agreement  no  longer 
applies  to  or  covers  a  location  of  the 
mstitution  as  of  the  date  on  which  that 
location  ceases  to  be  a  {>art  of  the 
participating  institution. 
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(Authority:  20  U.S.C  1085. 1088. 1091. 1092. 
1094. 1099a-3. 1099c.  and  1141) 

9.  Newly  redesignated  §668.15,  is 
revised  to  read  as  follows: 

$66&15   Factors  of  financial  responsibility. 

(a)  General.  To  begin  and  to  continue 
to  participate  in  any  Title  IV,  HEA 
program,  an  institution  must 
demonstrate  to  the  Secretary  that  the 
institution  is  financially  responsible 
under  the  requirements  established  in 
this  section. 

(b)  General  standards  of  financial 
responsibility.  In  general,  the  Secretary 
considers  an  institution  to  be  financially 
responsible  only  if  it — 

(1)  Is  able  to  provide  the  services 
described  in  its  official  publications  and 
statements; 

(2)  Is  able  to  provide  the 
administrative  resources  necessary  to 
comply  with  the  requirements  of  this 
subpart; 

(3)  Is  able  to  meet  all  of  its  financial 
obligations,  including  but  not  limited 
to— 

(i)  Refunds  that  it  is  required  to  make; 
and 

(ii)  Repayments  to  the  Secretary  for 
liabilities  and  debts  incurred  in 
programs  administered  by  the  Secretary; 

(4)  Is  current  on  any  debt  service 
payments; 

(5)  Maintains,  at  all  times,  a  minimum 
cash  reserve  equal  to  at  least  10  percent 
of  the  institution's  total  deferred  tuition 
income  at  the  end  of  the  institution's 
most  recent  fiscal  year  for  repayment  of 
refunds.  The  cash  reserve  must  be 
maintained  in  a  cash  reserve  account, 
consisting  of  cash  or  cash  equivalents  as 
defined  in  accordance  with  generally 
accepted  accounting  principles; 

(6)  Has  not  had,  as  part  of  the  audit 
report  for  the  institution's  most  recently 
completed  fiscal  year — 

(i)  A  statement  by  the  accountant 
acknowledging  substantial  doubt  about 
the  institution's  ability  to  continue 
operation  as  a  going  concern; 

(ii)  A  finding  of  imauthorized  use  of 
donor  restricted  net  assets  to  meet 
current  operating  expenses;  and 

(iii)  A  disclaimed  or  adverse  opinion 
by  the  accountant; 

(7)  For  a  for-profit  institution — (i) 
Demonstrates  at  the  end  of  its  latest 
fiscal  year,  a  ratio  of  current  assets  to 
current  fiabilities  of  at  least  1.25:1.  For 
purposes  of  this  section,  the  calculation 
of  this  ratio  must  exclude 
uncollateralized  loans  receivable  fit)m 
owners  and  related  parties.  Should 
application  of  paragraph  (b)(5)  of  this 
section  cause  a  portion  of  the 
institution's  cash  reserves  to  be 
classified  as  a  restricted  asset,  those 
cash  reserves  may  be  included  in 
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assets  in  calculating  the 
institution's  current  ratio; 

)  Has  not  had  operating  losses  over 
of  its  two  latest  fiscal  years  that 
an  operating  loss  exceeding  10 
pei^ent  of  the  institution's  previous 
s  tangible  net  worth  for  its  latest 
*  year.  For  purposes  of  this 

,  an  operating  loss  will  be 
caliulated  by  subtracting  from  total  net 

:  extraordinary  gains  or  losses; 
inct>me  or  losses  fit>m  discontinued 
ions;  prior  period  adjustments; 
the  cumulative  effect  of  changes  in 
unting  principle,  estimate  or 
repbrting  entity.  The  Calculation  of 
tangible  net  worth  must  exclude  all 

defined  as  intangible  in 
ace  irdance  with  generally  accepted 
accounting  principles;  and 

i)  Had,  for  its  latest  fiscal  year,  a 
po^tive  tangible  net  worth.  For 

of  this  section,  a  positive 
ible  net  worth  occurs  if  the 
institution's  tangible  assets  exceed  its 
lial  ihties.  The  calculation  of  tangible 
worth  must  exclude  all  assets 

as  intangible  in  accordance  with 
genferally  accepted  accounting 
principles.  In  applying  this  standard. 

icretary  may  consider  the  effect  of 
!xtj  aordinary  gains  or  losses  resulting 
1  unusual  and  infi-equent  events, 
may  take  into  consideration  the 
ulative  effect  of  changes  in 
acct)imting  principle,  estimate  or 
rep  )rting  entity  to  the  extent  that  such 
a  cl  ange  results  in  a  more  acciu^ate 
repi  esentation  of  the  institution's 
fin«  ncial  position  in  accordance  with 
gen  jrally  accepted  accounting 
prii  ciples; 

"  For  a  nonprofit  institution — (i) 
ires  a  classified  statement  of 
financial  position  in  accordance  with 

;rally  accepted  accounting 
prliciples  or  provides  the  required 
information  as  footnotes  to  the  audit; 
)  Demonstrates  at  the  end  of  its 
fiscal  year,  a  ratio  of  current  assets 
current  liabiUties  of  at  least  1:1; 
i)  Has  not  had.  at  the  end  of  its 
fiscal  year,  a  decrease  in  total  net 
of  such  significance  that,  if 
continued,  would  resuU  in  a  ratio  of 
cun  ent  assets  to  current  liabilities  of 
lesdthan  1:1.  The  Secretary  may 

T  the  effect  of  extraordinary 
or  losses  resulting  fix)m  unusual 
infrequent  events,  and  may  take 
consideration  the  cimiulative  effect 
a  change  in  accounting  principle, 
estijnate  or  reporting  entity  to  the  extent 

such  a  change  results  in  a  more 
accurate  representation  of  the 
institution's  financial  position  in 

B  with  generally  accepted 
accounting  principles.  For  purposes  of 
9  analysis,  the  Secretary  may  exclude 
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unrealized  gains  and  losses  on 
investments  that  have  been  reported  as 
changes  in  unrestricted  net  assets;  and 

(9)  For  a  pubUc  institution,  has  its 
Uabilities  backed  by  the  fiill  faith  and 
credit  of  a  State,  or  by  an  equivalent 
governmental  entity. 

(c)  Pasf  performance  of  an  institution 
or  persons  affiliated  with  an  institution. 
An  institution  is  not  financially 
responsible  if — 

(1)  A  person  who  exercises  substantial 
control  over  the  institution  or  any 
member  or  members  of  the  person's 
family  alone  or  together — 

(i)(A)  Exercises  or  exercised 
substantial  control  over  another 
institution  or  a  third-party  servicer  that 
owes  a  Uability  for  a  violation  of  a  Title 
rv,  HEA  program  requirement;  or 

(B)  Owes  a  liability  for  a  violation  of 
a  Title  IV,  HEA  program  requirement; 
and 

(ii)  That  person,  family  member, 
institution,  or  servicer  is  not  making 
payments  in  accordance  with  an 
agreement  to  repay  that  liability;  or 

(2)  The  institution  has — 

(i)  Been  limited,  suspended, 
terminated,  or  entered  into  a  settlement 
agreement  to  resolve  a  limitation, 
suspension,  or  termination  action 
initiated  by  the  Secretary  or  a  guaranty 
agency  (as  defined  in  34  CFR  part  682) 
within  the  preceding  five  yearis; 

(ii)  Had— 

(A)  An  audit  finding,  during  its  two 
most  recent  audits  of  its  conduct  of  the 
Title  rv.  HEA  programs,  that  resulted  in 
the  institution's  being  required  to  repay 
an  amount  greater  than  five  percent  of 
the  funds  that  the  institution  received 
under  the  Title  FV.  HEA  programs  for 
any  award  year  covered  by  the  audit;  or 

(B)  A  program  review  finding,  during 
its  two  most  recent  program  reviews,  of 
its  conduct  of  the  Title  IV,  HEA 
programs  that  resuhed  in  the 
institution's  being  required  to  repay  an 
amount  greater  than  five  percent  of  the 
funds  that  the  institution  received  under 
the  Title  IV.  HEA  programs  for  any 
award  year  covered  by  the  program 
review; 

(iii)  Been  cited  during  the  preceding 
five  years  for  failure  to  submit 
acceptable  audit  reports  required  imdcr 
this  part  or  individual  Title  IV,  HEA 
program  regulations  in  a  timely  fashion; 
or 

(iv)  Failed  to  address  satisfactorily 
any  compliance  problems  identified  in 
program  review  or  audit  reports  based 
upon  a  final  decision  of  the  Secretary 
issued  pursuant  to  subpart  G  or  subpart 
H  of  this  part. 

(d)  Exceptions  to  the  general 
standards  of  financial  responsibility.  (1)  . 
An  institution  is  not  required  to  meet 
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the  standard  in  paragraph  (b)(5)  of  this 
section  if  the  Secretary  determines  that 
the  institution — 

(i)  Is  located  in,  and  is  legally 
authorized  to  operate  within,  a  State 
that  has  a  tuition  recovery  fund  that  is 
acceptable  to  the  Secretary  and  ensures 
that  the  institution  is  able  to  pay  all 
required  refunds;  and 

(ii)  Contributes  to  that  tuition 
recovery  fund. 

(2)  The  Secretary  considers  an 
institution  to  be  financially  responsible, 
even  if  the  institution  is  not  otherwise 
financially  responsible  under 
paragraphs  (b)  (1)  through  (4)  and  (b)  (6) 
through  (9)  of  this  section,  if  the 
institution — 

(i)  Submits  to  the  Secretary  an 
irrevocable  letter  of  credit  that  is 
acceptable  and  payable  to  the  Secretary 
equal  to  not  less  than  one-half  of  the 
Title  IV.  HEA  program  funds  received 
by  the  institution  during  the  last 
complete  award  year  for  which  figures 
are  available;  or 

(ii)  Establishes  to  the  satisfaction  of 
the  Secretary,  with  the  support  of  a 
financial  statement  submitted  in 
accordance  with  paragraph  (e)  of  this 
section,  that  the  institution  has 
sufficient  resources  to  ensure  against  the 
precipitous  closiu'e  of  the  institution, 
including  the  ability  to  meet  all  of  its 
financial  obligations,  including  refunds 
of  institutional  charges  and  repayments 
to  the  Secretary  for  liabilities  and  debts 
incurred  in  programs  administered  by 
the  Secretary. 

(3)  An  institution  is  not  required  to 
meet  the  standard  in  paragraphs  (b)(7)(i) 
and  (b)(8)(ii)  of  this  section  if  the 
institution  is  an  institution  that 
provides  a  2-year  or  4-year  educational 
program  for  which  the  institution 
awards  an  associate  or  baccalaureate 
degree  that  demonstrates  to  the 
satisfaction  of  the  Se<:retary  that— 

(i)  There  is  not  reasonable  doubt  as  to 
its  continued  solvency  and  ability  to 
deliver  quality  educational  services; 

(ii)  It  is  current  in  its  payment  of  all 
current  liabilities,  including  student 
refunds,  repayments  to  the  Secretary, 
payroll,  and  payment  of  trade  creditors 
and  withholding  taxes;  and 

(iii)  It  has  substantial  equity  in 
school-occupied  facilities,  the 
acquisition  of  which  was  the  direct 
cause  of  its  failure  to  meet  the  cnirrent 
operating  ratio  requirement. 

(4)  The  Secretaiy  may  determine  an 
institution  to  be  financnally  responsible 
even  if  the  institution  is  not  otherwise 
financially  responsible  under  paragraph 
(c)(1)  of  this  section  if— 

(i)  The  institution  notifies  the 
Secretary,  in  accordance  with  34  CFR 
600.30.  that  the  person  referenced  in 


paragraph  (c)(1)  of  this  secrtion  exercises 
substantial  control  over  the  institution; 
and 

(ii)(A)  The  person  repaid  to  the 
Secretary  a  portion  of  the  applicable 
liabiUty,  and  the  portion  repaid  equals 
or  exceeds  the  greater  of — 

(1)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  third-party  servicer  that 
owes  the  liability  by  that  person  or  any 
member  or  members  of  that  person's 
family,  either  alone  or  in  combination 
with  one  another; 

(2)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  servicer  that  owes  the 
liability  that  the  person  or  any  member 
or  members  of  the  person's  family, 
either  alone  or  in  combination  with  one 
another,  represents  or  represented  under 
a  voting  trust,  power  of  attorney,  proxy, 
or  similar  agreement;  or 

(3)  Twenty-five  percent,  if  the  person 
or  any  member  of  the  person's  family  is 
or  was  a  member  of  the  board  of 
directors,  chief  executive  officer,  or 
other  executive  officer  of  the  institution 
or  servicer  that  owes  the  liabifity,  or  of 
an  entity  holding  at  least  a  25  percent 
ownership  interest  in  the  institution 
that  owes  the  liability; 

(B)  The  applicable  liabiUty  described 
in  paragraph  (c)(1)  of  this  section  is 
currently  being  repaid  in  accordance 
with  a  written  agreement  with  the 
Secretary;  or 

(C)  The  institution  demonstrates 
why — 

(1)  The  person  who  exercises 
substantial  control  over  the  institution 
should  nevertheless  be  considered  to 
lack  that  control;  or 

(2)  The  person  who  exercises 
substantial  control  over  the  institution 
and  each  member  of  that  person's  family 
nevertheless  does  not  or  did  not 
exercise  substantial  control  over  the 
institution  or  servicer  that  owes  the 
liability. 

(e)  Documentation  of  financial 
responsibility.  (1)  The  Secretary 
determines  whether  an  institution  is 
financially  responsible  under  this 
section  by  evaluating  docnmients 
submitted  by  the  institution  and 
information  obtained  from  other 
sources,  including  outside  sources  of 
credit  information.  To  enable  the 
Secretary  to  make  this  determination, 
the  institution  shall  submit  to  the 
Secretary  for  its  two  latest  complete 
fiscal  years,  a  set  of  financial  statements 
of  the  institution,  prepared  in 
accordance  with  generally  accepted 
accoimtlng  principles  appropriate  to 
that  Institution  as  established  by  the 
American  Institute  of  Certified  Public 
Accountants,  audited  by  an 


independent  certified  public  accountant 
in  accordance  with  generally  acxepted 
auditing  standards,  and  accordingly 
including  such  tests  of  the  institution's 
accounting  records  and  such  other 
auditing  procedures  that  the 
independent  auditor  considered 
necessary  in  the  circumstances.  The 
Secretary  may  also  require  the 
institution  to  submit  or  otherwise  make 
available  the  accountant's  work  papers. 
If  an  institution  submits  audited 
consolidated  financial  statements  of  its 
parent  corporation  for  the  Secretary  to 
use  in  determining  the  institution's 
level  of  financial  responsibility,  the 
consolidated  financial  statements  must 
be  supplemented  with  consolidating 
schedules  shov«dng  the  consolidation  of 
each  of  the  parent  corporation's 
subsidiaries  (each  separate  institution 
participating  in  the  Title  FV,  HEA 
programs  must  be  shown  separately), 
intercompany  eliminating  entries,  and 
derived  consolidated  tot^s.  The 
Secretary  may  also  require  the 
institution  to  submit  additional 
substantive  information. 

(2)  An  institution  shall  submit  the 
dcx;uments  required  in  paragraph  (e)(1) 
of  this  section  annually  within  four 
months  after  the  end  of  the  institution's 
fiscal  year,  imless  the  Secretary  requests 
a  more  frequent  submission.  Upon  a 
showing  of  good  cause,  the  Secretary 
may  grant  a  filing  extension  to  an 
institution. 

(f)  Definitions  and  terms.  For  the 
purposes  of  this  section — 

(l)(i)  An  ownership  interest  is  a  share 
of  the  legal  or  beneficial  ownership  or 
control  of,  or  a  right  to  share  in  the 
proceeds  of  the  operation  of,  ah 
institution,  institution's  parent 
corporation,  a  third-party  servicer,  or  a 
third-party  servicer's  parent 
corporation; 

(ii)  The  term  ownership  interest 
includes,  but  is  not  limited  to^ 

(A)  An  interest  as  tenant  in  common, 
joint  tenant,  or  tenant  by  the  entireties: 

(B)  A  partnership:  and 

(C)  An  interest  in  a  trust; 

(iii)  The  term  ownership  interest  does 
not  include  any  share  of  the  ownership 
or  control  of,  or  any  right  to  share  in  the 
proceeds  of  the  operation  of^ 

(A)  A  mutual  fund  that  is  regularly 
and  publicly  traded; 

(B)  An  institutional  investor;  or 

(C)  A  profit-sharing  plan,  provided 
that  all  employees  are  covered  by  the 
plan; 

(2)  The  Secretary  generally  considers 
a  person  to  exercdse  substantial  control 
over  an  institution  or  third-party 
servicer,  if  the  person — 
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(i)  Diiectly  or  indirectly  holds  at  least 
a  25  percent  ownership  interest  in  the 
institution  or  servicer; 

(ii)  Holds,  together  with  other 
members  of  his  or  her  family,  at  least  a 
25  percent  ownership  interest  in  the 
institution  or  swvicer; 

(iii)  Represents,  either  alone  or 
together  with  other  persons,  under  a 
voting  trust,  power  of  attorney,  proxy,  or 
similiu  agreement  one  or  more  persons 
who  hold,  either  individually  or  in 
combination  with  the  other  persons 
represented  or  the  person  representing 
them,  at  least  a  25  percent  ownership  in 
the  institution  ot  servicer,  or 

(iv)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of— 

(A)  The  institution  or  servicer,  or 

(B)  An  entity  that  holds  at  least  a  25 
percent  ownership  interest  in  the 
institution  or  servicer,  and 

(3)  The  Secretary  considers  a  member 
of  a  person's  family  to  be  a  parent, 
sibling,  spouse,  child,  spouse's  parent  or 
sibling,  or  sibling's  or  child's  spouse. 

(Authority:  20  U.S.C  1094  and  1099c  and 
Sectioo  4  of  Pld>.  L.  95-452.  92  Stat  1101- 
1109) 

10.  Newly  designated  §668.16  is 
revised  to  read  as  follows: 

f  668.16    Standwito  of  adnMntotraUve 

To  begin  and  to  continue  to 
participate  in  any  Title  IV.  HEA 
program,  an  institution  shall 
demonstrate  to  the  Secretary  that  the 
institution  is  capable  of  adequately 
administering  that  program  under  each 
of  the  standards  established  in  this 
section.  The  Secretary  considers  an 
institution  to  have  that  administrative 
o^pability  if  the  institution — 

(a)  Administers  the  Title  IV.  HEA 
programs  in  accordance  with  any 
statutory  provisicms  of  or  applicable  to 
Title  IV  of  the  HEA.  any  regulatory 
provisions  prescribed  under  that 
statutory  authority,  ot  any  applicable 
special  arrangement,  agreement  or 
limitation; 

(b)(1)  Designates  a  capable  individiial 
to  be  responsible  for  administering  all 
the  Title  IV.  HEA  programs  in  whidi  it 
participates  and  for  coordinating  those 
programs  vtrith  the  institution's  other 
Federal  and  non-Federal  programs  of 
student  financial  assistance.  The 
Secretary  considers  an  individual  to  be 
"capable"  under  this  paragraph  if  the 
individual  is  certified  by  the  State  in 
which  the  institution  is  located,  if  the 
State  requires  certification  of  financial 
aid  administratfxs.  The  Secretary  may 
consider  other  factors  in  determining 
whether  an  individual  is  capable. 


indui  ing,  but  not  limited  to.  the 
indiv  dual's  successful  completion  of 
Title  V.  HEA  program  training  provided 
or  ap  roved  by  the  Secretary; 

(2)  Jses  an  adeqiiate  niunber  of 
qualiied  persons  to  administer  the  Title 
IV.  HlA  programs  in  which  the 
institution  participates.  The  Secretary 
considers  the  following  factors  to 
detenpine  whether  an  institution  uses 
an  adequate  number  of  qualified 
perso  IS — 

(i) '  he  number  and  types  of  programs 
in  wfa  ch  the  institution  participates; 

(ii)  rhe  number  of  applications 
evalu  ited; 

(iii!  The  number  of  students  who 
recei^  e  any  student  financial  assistance 
at  the  institution  and  the  amount  of 
funds  administered; 

(iv)  The  financial  aid  delivery  system 
used   y  the  institution;  and 

(v)  lie  degree  of  office  automation 
used  iy  the  institution  in  the 
admL  istration  of  the  Title  IV.  HEA 
progmms; 

(3)  I  !k)mmunicate8  to  the  individual 
desigi  lated  to  be  responsible  for 
admii  istering  Title  IV,  HEA  programs, 
all  tlM  information  received  by  any 
institi  itional  office  that  bears  on  a 
stude  It's  eligibility  for  Title  IV,  HEA 
proQi  im  assistance;  and 

(4)  las  written  procedures  for  or 
writti  D  information  indicating — 

(i)  'the  nature  and  frequency  of 
commuinication  of  pertinent  infc»mation 
amon  ;  all  the  offices  that  have  an 
impa(  t  on  the  administration  of  the 
Title  V.  HEA  programs.  Examples  of 
this  i]  iormation  may  include 
infon  lation  on  a  student's  admissions 
status ,  enrollment  status,  attendance  (if 
appli(  able),  prior  or  concurrent 
atten<  anoe  at  another  postsecondary 
institi  ition.  satis&ctory  academic 
progn  »ss.  and  payment  or  disbursement 
statuj;and 

(ii)  rhe  responsibilities  of  the  various 
office  i  with  respect  to  the  approval, 
disbu  -sement.  and  delivery  of  Title  IV. 
HEA  >rogrBm  assistance  and  the 
preps  ration  and  submission  of  reports  to 
the  S4  oetary; 

(c)(  [)  Administers  Title  IV.  HEA 
progri  ims  with  adequate  checks  and 
balani  »s  in  its  system  of  internal 
contr  lis;  and 

(21  Mvides  the  functions  of 
authc  rizing  payments  and  disbursing  or 
deliv<  ring  funds  so  that  no  office  has 
respo  isiUlity  for  both  functions  with 
respe(  1  to  any  particidar  student  aided 
undei  the  programs.  For  example,  the 
fund  ons  of  authorizing  payments  and 
disbu  :su)g  or  delivering  funds  must  be 
dividi  )d  so  that  for  any  particular 
studa  It  aided  under  the  programs,  the 
two  fi  inctions  are  carried  out  by  at  least 


two  organizationally  independent 
individuals  who  are  not  members  of  the 
same  family,  as  defined  in  §668.15.  or 
who  do  not  together  exercise  substantial 
control,  as  defined  in  §  668.15,  over  the 
institution; 

(d)  Establishes  and  maintains  records 
required  under  this  part  and  the 
individual  Title  IV,  HEA  program 
regulations; 

(e)  Establishes,  publishes,  and  applies 
reasonable  standards  for  measuring 
whether  an  otherwise  eligible  student  is 
maintaining  satisfactoiy  progress  in  his 
or  her  educational  program.  The 
Secretary  considers  an  institution's 
standards  to  be  reascMiable  if  the 
standards — 

(1)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accrediting  agency  that 
accredits  or  preaccredits  the  institution, 
if  the  institution  is  accredited  or 
preaccredited,  and  if  the  agency  has 
those  standards; 

(2)  For  a  student  enrolled  in  an 
eligible  program  who  is  to  receive 
assistance  under  a  Title  IV,  HEA 
program,  are  the  same  as  or  stricter  than 
the  institution's  standards  for  a  student 
enrolled  in  the  same  educational 
program  who  is  not  receiving  assisttmce 
under  a  Title  IV.  HEA  program; 

(3)  Include  the  following  elements: 
(i)  Grades,  work  projects  completed, 

or  ctnnparable  factors  that  are 
measurable  against  a  norm. 

(ii)  A  maximum  time  frame  in  which 
a  student  must  complete  his  or  her 
educational  program.  The  time  fivme 
must  be— 

(A)  Based  on  the  student's  enrollment 
status; 

(B)  For  an  undergraduate  program,  no 
longer  than  150  percent  of  the  published 
length  of  the  educational  program;  and 

(C)  Divided  into  increments,  not  to 
exceed  the  lesser  of  one  academic  year 
or  one-half  the  published  length  of  the 
educational  program. 

(iii)  A  schedule  established  by  the 
institution  designating  the  minimiun 
percentage  or  amount  of  work  that  a 
student  must  successfully  complete  at 
the  end  of  each  increment  to  complete 
his  or  her  educational  program  within 
the  maximiun  time  frame. 

(iv)  A  determination  at  the  aid  of 
each  increment  by  the  institution 
whether  the  student  has  successfully 
completed  the  apprc^riate  percentage  a 
amount  of  woik  according  to  the 
established  schedule. 

(v)  Consistent  application  of 
standards  to  all  students  within 
categories  of  students.  e.g.,  full-tune, 
part-time,  undergraduate,  and  graduate 
students,  and  educational  programs 
established  by  the  institution. 
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(vi)  Specific  policies  defining  the 
effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress. 

(vii)  Specific  procedures  imder  which 
a  student  may  appeal  a  determination 
that  the  student  is  not  making 
satisfactory  progress. 

(viii)  Specific  procedures  for 
reinstatement  of  aid;  and 

(4)  Meet  or  exceed  the  requirements  of 
§  668.7(c); 

(f)  Develops  and  applies  an  adequate 
system  to  identify  and  resolve 
^screpancies  in  the  information  that 
the  institution  receives  from  different 
soiuxres  with  respect  to  a  student's 
application  for  financial  aid  under  Title 
fV.  HEA  programs.  In  determining 
whether  the  institution's  system  is 
adequate,  the  Secretary  considers 
whether  the  institution  obtains  and 
reviews — 

(1)  All  student  aid  applications,  need 
analysis  documents.  Statements  of 
Educational  Purpose,  Statements  of 
Registration  Status,  and  eligibility 
notification  dociiments  presented  by  or 
on  behalf  of  each  applicant; 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  income  tax 
returns,  that  are  normally  collected  by 
the  institution  to  verify  information 
received  from  the  student  or  other 
sources;  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 
student's  citizenship,  previous 
educational  experience,  or  other  factors 
relating  to  the  student's  eligibility  for 
funds  under  the  Title  IV,  ItQIA  programs; 

(g)  Refers  to  the  Office  of  Inspector 
General  of  the  Department  of  Education 
for  investigation — 

(1)  After  conducting  the  review  of  an 
application  provided  for  under 
paragraph  (i)  of  this  section,  any 
information  indicating  that  an  applicant 
for  Title  IV,  HEA  program  assistance 
may  have  engaged  in  fraud  or  other 
criminal  misconduct  in  connection  with 
his  or  her  application.  The  type  of 
information  that  an  institution  must 
refer  is  that  which  is  relevant  to  the 
eligibility  of  the  applicant  for  Title  IV, 
HEA  program  assistance,  or  the  amount 
of  the  assistance.  Examples  of  this  type 
of  information  are — 

(i)  False  claims  of  independent 
student  status; 

(ii)  False  claims  of  citizenship; 

(iii)  Use  of  false  identities; 

(iv)  Forgery  of  signatures  or 
certifications;  and 

(v)  False  statements  of  income;  and 

(2)  Any  information  indicating  that 
any  employee,  third-party  servicer,  or 
other  agent  of  the  institution  that  acts  in 


a  capacity  that  involves  the 
administration  of  the  Title  IV,  HEA 
programs,  or  the  receipt  of  funds  imder 
those  programs,  may  have  engaged  in 
fraud,  misrepresentation,  conversion  or 
breach  of  fiduciary  responsibiUty,  or 
other  illegal  conduct  involving  the  Title 
IV,  HEA  programs.  The  type  of 
information  that  an  institution  must 
refer  is  that  which  is  relevant  to  the 
eligibility  and  funding  of  the  institution 
and  its  students  through  the  Title  IV, 
HEA  programs; 

(h)  Provides  adequate  financial  aid 
counseling  to  eligible  students  who 
apply  for  Title  IV,  HEA  program 
assistance.  In  determining  whether  an 
institution  provides  adequate 
counseling,  the  Secretary  considers 
whether  its  counseling  includes 
information  regarding — 

(1)  The  source  and  amoimt  of  each 
type  of  aid  offered; 

(2)  The  method  by  which  aid  is 
determined  and  disbursed,  delivered,  or 
applied  to  a  student's  account;  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment 
at  the  institution  and  receipt  of  financial 
aid.  This  information  includes  the 
institution's  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  may  alter  the  student's 
aid  package; 

(i)  Has  and  implements  a  plan, 
designed  by  the  institution  for  the 
student  population  served  by  the 
institution,  that  demonstrates  that  for  an 
institution  that  enrolls  a  significant 
number  of  students  with  special  support 
service  needs  (including,  but  not  limited 
to,  child  care  and  transportation),  the 
institution  has  provided  these  students 
with  information  about  how  to  access  to 
appropriate  support  services  that  will 
foster  the  students'  opportunity  to 
complete  the  educational  program; 

(j)  Has  procedures  for  receiving, 
investigating,  and  resolving  student 
complaints; 

(k)  If  the  stated  objectives  of  an 
educational  program  of  the  institution 
are  to  prepare  a  student  for  gainful 
employment  in  a  recognized 
occupation —  . 

(1)  Demonstrates  a  reasonable 
relationship  between  the  length  of  the 
program  and  entry  level  requirements 
for  the  recognized  occupation  for  which 
the  program  prepares  the  student.  The 
Secretary  considers  the  relationship  to 
be  reasonable  if  the  number  of  clock 
hours  provided  in  the  program  does  not 
exceed  by  more  than  50  percent  the 
minimum  number  of  clock  hours 
required  for  training  in  the  recognized 
occupation  for  which  the  program 
prepares  the  student,  as  established  by 
the  State  in  which  the  program  is 


offered,  if  the  State  has  estabUshed  such 
a  requirement;  and 

(2)  Establishes  the  need  for  the 
training  for  the  student  to  obtain 
employment  in  the  recognized 
occupation  for  which  the  program 
prepares  the  student; 

(1)  Makes  readily  available  to  students 
information  on — 

(1)  Market  and  job  availabiUty  for 
occupational,  professional,  and 
vocational  educational  programs  offered 
by  the  institution;  and 

(2)  The  relationship  of  mandatory  and 
elective  course  components  of 
occupational,  professional,  and 
vocational  educational  programs  to 
specific  Ucensure  standards  of  the  State 
in  which  the  institution  is  located  in 
specific  occupations; 

(m)  Has  advertising,  promotion,  and 
student  recruitment  practices  that 
acciirately  reflect  the  content  and 
objectives  of  the  educational  programs 
offered  by  the  institution; 

(n)  Has  provided  all  program  and 
fiscal  reports  and  financial  statements 
required  for  compliance  with  the 
provisions  of  this  part  and  the 
individual  program  regulations  in  a 
timely  manner; 

(0)  Has  no  outstanding  Uabilities 
owed  to  the  Secretary,  imless  the 
institution  has  made  satisfactory 
arrangements  to  repay  those  liabilities 
and  is  honoring  those  arrangements; 

(p)  Shows  no  evidence  of  significant 
problems  identified  in — 

(1)  Reviews  of  the  institution 
conducted  by  the  Secretary,  the 
Department  of  Education's  Office  of 
Inspector  General,  nationally  recognized 
accrediting  agencies,  guaranty  agencies 
as  defined  in  34  CFR  part  682,  State 
postsecondary  review  entities 
designated  under  subpart  1  of  part  H  of 
Title  rv  of  the  HEA,  the  State  agency  or 
official  by  whose  authority  the 
institution  is  legally  authorized  to 
provide  postsecondary  education,  or 
any  other  law  enforcement  agency;  or 

(2)  Any  findings  made  in  any 
criminal,  civil,  or  administrative 
proceeding; 

(q)  Is  not,  and  does  not  have  any 
principal  or  affiliate  of  the  institution 
(as  those  terms  are  defined  in  34  CFR 
part  85)  that  is — 

(1)  Debarred  or  suspended  under 
Executive  Order  (E.O.)  12549  (3  CFR, 
1986  Comp.,  p.  189)  or  the  Federal 
Acquisition  Regulations  (FAR).  48  CFR 
part  9,  subpart  9.4;  or 

(2)  Engaging  in  any  activity  that  is  a 
cause  under  34  CFR  85.305  or  85.405  for 
debarment  or  suspension  under  E.O. 
12549  (3  CFR,  1986  Comp.,  p.  189)  or 
the  FAR.  48  CFR  part  9.  subpart  9.4; 


(r)  Complies  with  any  standards 
established  by  the  State  in  whidi  the 
institution  is  located  or,  if  no  standards 
exist  in  the  State  in  wdiidi  the 
institution  is  located,  by  the  Secretary 
regarding  completion  rates,  placement 
rates,  and  pass  rates  on  required  State 
examinations; 

(s)  Has  a  cohort  default  rate — 

(1)  As  defined  in  §668.17,  on  loans 
made  under  the  Federal  Stafford  Loan 
and  Federal  SLS  programs  to  students 
for  attendance  at  that  institution  that 
does  not  exceed  20  percent:  and 

(2)  As  defined  in  34  CPR  674.5,  on 
loans  made  under  the  Federal  Perkins 
Loan  Pwgrsm  to  students  for  attendance 
at  that  institution  that  does  not  exceed 
15  percent: 

(t)(l)  For  an  institution  that  has  a 
common  academic  year  for  a  majority  of 
its  students,  does  not  have  more  than  33 
.  percent  of  the  regular  students  who  are 
enrolled  on  the  first  day  of  classes  of  an 
academic  year  %vithdraw  fit>m 
enrollment  at  that  institution  during 
that  academic  year,  or 

(2)  For  an  institution  that  does  not 
have  a  common  academic  year  for  a 
majority  of  its  students,  does  not  have 
more  than  33  percent  of  the  regular 
students  who  are  enrolled  on  ^e  first 
day  of  classes  of  any  eight-month  period 
withdraw  during  that  period:  and 

(u)  Does  not  otherwise  appear  to  lack 
the  ability  to  administer  the  Title  IV, 
HEA  programs  competently. 

(Autliority:  20  US.C  10S2, 1085. 1094. 
1099c;  Section  4  of  Pub.  L.  95-452.  92  Stat 
1101-1109;  E.a  12549  (3  CFR,  1986  Comp.. 
p.  189),  12889  (3  CFR.  1989  Comp.,  p.  235) 

11.  Newly  designated  §668.17  is 
revised  to  read  as  follows: 

§688.17    Default  reduction  measures. 

(a)  Default  rates.  If  the  Federal 
Stafi'ord  loan  and  Federal  SLS  cohort 
default  rate  for  an  institution  exceeds  20 
percent  for  any  fiscal  year,  the  Secretary 
notifies  the  institution  of  thai  rate  and 
may,  after  consultation  as  the  Secretary 
deems  appropriate  with  cognizant 
guaranty  agencies  take  one  or  more  of 
the  foUowring  actions: 

(1)  Initiate  a  proceeding  imder 
Subpart  G  of  this  part  to  limit,  suspend, 
or  terminate  the  participation  of  the 
institution  in  the  Title  IV,  HEA 
programs,  if — 

(i)  The  institution's  Federal  Stafford 
loan  and  Federal  SLS  cohort  default  rate 
exceeds  40  percent  for  any  fiscal  year 
after  1989  and  has  not  been  reduced  by 
an  increment  of  at  least  5  percent  from 
its  rate  for  the  previous  fiscal  year  (e.g.. 
a  50-percent  rate  was  not  reduced  to  45 
percent  or  below);  or 


(ii  The  institution's  Federal  Stafford 
loanjand  Federal  SLS  cohort  default  rate 
exce  >ds — 

(A   60  percent  for  fiscal  year  1989; 

(B  55  percent  for  fiscal  year  1990; 

(C  50  percent  for  fiscal  year  1991; 

(D  45  percent  for  fiscal  year  1992;  or 

(E  40  percent  for  any  fiscal  year  after 
fisc«   year  1992. 

(2  To  help  the  Secretary  make  a 
preL  minary  determination  as  to  the 
appi  spriate  action  to  be  taken  by  the 
Seer  itary  regarding  the  institution, 
requ  re  the  institution  to  submit  to  the 
Seer  Itary  and  one  or  more  guaranty 
agen  :ies,  as  defined  in  34  CFR  682,  any 
infoi  mation  relating  to  that 
dete  mination,  as  reasonably  required 
by  tl  e  Secretary,  within  a  time  fitune 
spec  fied"t)y  the  Secretary. 

(b  Default  management  plan.  If  the 
Fed<  ral  Stafford  loan  and  Federal  SLS 
coh(  rt  de&ult  rate  for  an  institution — 

(1  Is  greater  than  20  percent  but  less 
than  or  equal  to  40  percent,  the 
insti  ution  must  submit  a  default 
mam  igement  plan  that  imp^ments  the 
meai  ures  described  in  appendix  D  of 
this  >arL  An  institution  that  wishes  to 
subi  lit  a  default  management  plan  that 
devi  ttes  from  the  measures  described  in 
appc  adix  D  of  this  part  must  submit  a 
justi  ication  for  the  deviation  that 
inch  des  a  rationale  explaining  why  the 
mea)  lues  from  which  the  plan  deviates 
are  t  ot  appropriate  for  the  institution's 
spec  fie  situation.  The  institution  must 
imp]  sment  the  default  management  plan 
upoq  notification  from  the  Secretary 
that  the  plan  has  been  approved:  or 

(2]  Exceeds  40  percent  for  any  fiscal 
year  the  institution  must  implement  all 
of  th  i  defauh  management  reduction 
meai  ures  described  in  appendix  D  of 
this  >art  no  later  than  60  days  after  the 
insti  ution  receives  the  Secretary's 
notil  cation  of  the  Institution's  cohort 
defai  lit  rate.  An  institution  is  not 
requ  red  to  submit  any  written  plans  to 
the  S  ecretary  or  a  guaranty  agencry 
unle  fi  the  Secretary  or  guaranty  agency 
spec  fically  requests  the  institution  to 
dos< . 

(c)  End  of  participation.  (1)  Except  as 
prov  ded  in  paragraph  (c)(6)  of  this 
sectii  m,  an  institution's  participation  in 
the  F  FEL  programs  ends  if  the  Secretary 
detei  mines  that  the  institution's  cohort 
defai  lit  rate,  for  each  of  the  three  most 
recei  t  fiscal  years  for  wdiich  the 
Seen  tary  has  determined  the 
instil  ution 's  rate,  is  equal  to  or  greater 
than  the  applicable  threshold  rates. 

(2)  For  purposes  of  the  determinations 
mad)  under  paragraph  (c)(1)  of  this 
sectii  in,  the  threshold  rates  are — 

(i)  )5  percent  for  each  of  fiscal  years 
1991  and  1992; 


(ii)  30  percent  for  fiscal  year  1993; 
and 

(iii>  25  percent  for  fiscal  year  1994 
and  all  subsequent  fiscal  years. 

(3)  Except  as  provided  m  paragraph 
(c)(7)  of  this  section,  an  Institution 
whose  participation  ends  imder 
paragraph  (c)(1)  of  this  section  may  not 
participate  in  the  FFEL  programs 
beginning  with  the  date  that  the 
institution  receives  notification  from  the 
Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (c)(2)  of  this  section  and 
continuing — 

(i)  For  the  remainder  of  the  fiscal  year 
in  which  the  Secretary  determines  that 
the  institution's  participation  has  ended 
under  paragraph  (c)(1)  of  this  section; 
and 

(ii)  For  the  two  subsequent  fiscal 
years. 

(4)  An  institution  whose  participation 
in  the  FFEL  programs  ends  under 
paragraph  (c)(1)  of  this  section  may  not 
participate  in  the  FFEL  programs  until 
the  Institution — 

(i)  Receives  notification  from  the 
Secretary  that  the  notice  ending  the 
institution's  participation  is  mthdrawn 
pursuant  to  paragraph  (d)(6)  of  this 
section;  or 

(ii)  FoUoiving  the  period  described  in 
paragrai^  (cK3)  of  this  section,  satisfies 
the  Secretary  that  the  institution  meets 
all  requirements  for  participation  in  the 
FFEL  programs  and  executes  a  new 
agreement  with  the  Secretary  for 
particiipation  in  the  FFEL  programs. 

(5)  If  the  Secretary  withdraws  the 
notification  of  an  institution's  loss  of 
participation  pursuant  to  paragr^h 
(d)(6)  of  this  section,  the  participation  of 
the  institution  is  restored  effective  as  of 
the  date  that  the  Institution  received 
notification  from  the  Secretary  of  the 
loss  of  participation. 

(6)  Until  July  1, 1994.  the  provisions 
of  paragraph  (c)(1)  of  this  section  do  not 
apply  to  a  historically  black  college  or 
university  within  the  meaning  of  section 
322(2)  of  the  HEA,  a  tribally  controlled 
community  college  within  the  meaning 
of  section  2(aK4)  of  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (25  U.S.C. 
1801(a)(4)),  or  a  Navajo  community 
college  imder  the  Navajo  Community 
College  Act  (25  U.S.C.  640a-640c). 

(7)0)  If  the  Secretary's  designated 
department  official  receives  written 
notice  fitun  an  institution  whose 
participation  ends  under  paragraph 
(c)(1)  of  this  section,  within  seven 
calendar  days  from  the  date  on  which 
the  institution  receives  notification  bom 
the  Secretary  that  Its  cohort  default  rate 
exceeds  the  thresholds  specified  in 
paragraph  (d)(2)  of  this  section,  that  the 
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institution  intends  to  appeal  the  end  of 
participation  tmder  paragraph  (d)  of  this 
section,  the  institution  may, 
notwithstanding  §66e.26(dj  f«n»iT<^«^  to 
participate  in  the  FFEL  programs  tmtii 
no  later  than  the  30th  calendar  day 
following  the  date  xm  which  the 
institution  receives  notification  from  the 
Secretary  that  its  cohort  default  rate 
exceeds  the  thresholds  ^jedfied  in 
paragraph  (c)(2}  of  this  section,  except 
as  provided  in  paragra^^  <c)(7){ii)  of  this 
section. 

(ii)  If  an  institution  satisfies  the 
conditions  in  paragraph  (cK7Ki)  of  this 
section  for  participating  in  the  FFEL 
programs  until  the  30th  rmWyiBr  day 
following  the  date  on  which  the 
institution  feceives  notification  from  the 
Secretary  that  its  cohort  de£auh  rate 
exceeds  the  thresholds  specified  in 
paragraph  (c)(2)  of  this  section,  the 
institution  may.  notwithstanding 
§  e68.26(d).  continue  to  participate  in 
the  FFEL  programs  after  that  date,  imtii 
the  Secretary  issues  a  decision  on  the 
institution's  appeal,  if  the  institutioii.  fay 
the  90th  calendar  day  following  the  date 
on  which  the  institution  receives 
notification  from  the  Secretary  that  its 
cohort  deEaak  rate  exceeds  the 
thresholds  q>ecified  in  paragraph  (cK2j 
of  this  section,  files  an  Appeal  that  is 
complete  in  all  respects  in  acconiance 
with  paragraph  (dj  of  this  section. 
However,  the  q>peal  of  an  institution 
relying  on  paragraph  (tlKlMi)  of  diis 
section  is  not  ooa^deced  inoomplete  by 
virtue  of  a  guaranty  agency 's  not  having 
yet  coDii^ied  with-— or  having  frdled  to 
comply  with— 34  a='R«82.401(bMl4i 
which  reqttires  the  agency  to  respond  to 
an  institution's  request  lor  verification 
of  data  within  15  working  days,  if  the 
ittstftutkn  submitted  that  request 
within  10  woricing  dajrs  from  the  date 
on  which  &e  institution  received 
notificatioB  from  the  Secretary  that  its 
cohort  de&uk  rate  exceeds  the 
threshcrfds  specified  in  par^iaph  (cK2) 
of  this  section,  and  the  institution 
simukaneoosly  submitted  a  copy  of  that 
request  to  the  Secretary's  designated 
Department  oCBciaL  When  the 
in^ttition  leceives  the  guaranty 
agency's  response,  to  complete  its 
appeal,  the  institution  must  submit  the 
verified  data  to  the  Secretary's 
designated  Department  offidal  within 
five  working  days  in  order  to  continue 
partidpadog  in  the  FFEL  programs  until 
the  Secretary  issues  a  decision  on  the 
institution's  eppeeL 

(d)  Appeo/preceduies.  (l)An 
institution  may  appeal  the  toss  of 
participaticn  to  the  FFEL  progiams 
imdar  paragraph  <c)(l)  of  ttus  section  by 
submitting  an  appeal  in  writing  to  the 
Secretary's  daiignatad  Department 


official  that  is  poslmailced  no  later  dioi 
30  days  after  it  receives  notification  of 
its  )o^  of  participation.  The  institution 
ma^  appeal  on  the  grounds  that — 

(iHAi  The  adculadon  of  the 
institution's  cohort  de£auh  rate  for  any 
of  the  three  fiscal  years  relevant  to  tlie 
end  of  participation  is  not  accurate;  and 

(B)  A  recakudation  with  corrected 
data  verified  by  the  cognizant  guaranty 
agency  or  agencies  would  produce  a 
cohort  default  rate  for  any  of  those  fiscal 
years  that  is  below  the  threshold 
percentage  specified  in  par^raph  (cX2) 
of  this  section; 

(iij  The  institution  meets  the 
following  criteria: 

(A)(1)  Fifteen  percent  or  fewer  of  the 
institution's  students  who  are  enrolled 
on  at  least  a  half-time  basis  receive 
Federal  Stafford  or  Federal  SLS  loans 
for  any  t%venty-four  month  period 
ending  not  more  than  six  months  prior 
to  the  date  the  institution  submits  its 
appeal:  or 

\2)  Ftw  any  twenty-four  month  period 
ending  not  more  than  six  months  prior 
to  the  date  the  institution  submits  its 
appeal,  two-thirtis  or  more  of  the 
institution's  students  who  are  enrolled 
on  at  least  a  half-time  basis  are 
individuals  from  disadvantaged 
economic  backgroimds,  as  established 
by  documentary  evidence  submitted  by 
the  institution.  Such  evidence  must 
relate  to  qualification  by  diose  students 
for  an  Expected  Family  Contribution 
(EFC)  {formerly  institutions  were 
requhed  to  use  the  Pell  Grant  index),  as 
defined  hi  34  CFR  690.2,  of  zero  for  the 
appUcaWe  award  year  or  attribution  to 
those  students  of  an  adjusted  gross 
income  of  the  student  end  his  or  her 
parents  or  spouse,  if  applicable, 
reported  for  the  applicable  award  year 
of  less  than  the  poverty  level,  as 
determined  under  criteria  established  by 
the  Department  of  Health  and  Hiunan 
Services;  and 

(BKl)  Two-thirds  or  more  of  the 
institution's  students  who  were  enrolled 
on  a  friU-time  basis  in  any  twenty-four 
month  period  ending  not  more  than  six 
months  pricv  to  the  date  the  institutioa 
submits  its  appeal  completed  the 
educational  programs  in  which  they 
were  enrolled.  Tbi»  rate  Is  calculated  by 
comparing  the  numbo'  of  students  Mrho 
were  classified  as  full-time  at  their 
initial  enrollment  in  the  institution,  and 
were  originally  scheduled,  at  the  time  of 
enrollment,  to  complete  their  programs 
within  the  relevant  twenty-four  mtxilh 
period,  with  the  ntunber  of  these 
students  who  leceiveda  degree, 
certificate,  or  other  feoQgnized 
educational  credential  from  the 
insUtutiaix:  transferred  from  the 
institution  to  a  hi^tor  level  educational 


program  at  another  Institution  for  which 
the  prior  program  provided  st^Ktantial 
preparation:  or.  at  the  end  of  the  twenty- 
four  month  period,  remained  enrolled 
and  were  making  satisfactory  academic 
progress  toward  completion  of  their 
educational  programs.  The  calculation 
does  not  include  students  «vho  did  not 
complete  Ifaeir  programs  because  they 
left  the  institution  to  serve  in  the  armed 
forces:  and 

(2)  The  institution  had  a  placement 
rate  of  two-thirds  or  mrae  with  respect 
to  its  former  students  who  received  a 
degree,  certificate,  or  other  recogniTsd 
educational  credential  from  the 
institution  in  any  twenty-fotu  month 
period  ending  not  more  than  six  mdnths 
prior  to  the  date  the  institution  sifbmits 
its  appeal  This  rate  is  calctilated  by 
determining  the  percentage  of  all  those 
students  who,  based  on  evidence 
submitted  by  the  institirfion.  are  cm  that 
date  employed,  or  had  been  employed 
for  at  least  13  weeks  following  receipt 
of  the  credential  from  the  institution,  in 
the  occupation  for  which  the  institution 
provided  training,  fu  are  enrolled  or  had 
been  enrolled  for  at  least  13  weeks 
following  receipt  of  the  credential  from 
the  institution,  in  a  higher  level 
educational  program  at  another 
institution  for  which  the  prior 
educational  program  provided 
substantial  preparation. 

(2)  For  purptjses  of  paragraph 
(dJ(lKiii)(A)  of  this  section,  a  student  is 
originally  scheduled,  at  the  time  of 
enrollment,  to  complete  the  «Hiii-nrinn^il 
program  on  the  date  when  the  student 
will  have  been  enrolled  in  the  program 
for  the  amount  of  time  normally 
required  to  complete  the  program.  The 
"amount  of  time  normally  reqiured  to 
complete  the  program"  is  the  period  of 
time  specified  in  the  institution's 
enrollment  contract,  catalog,  or  other 
materials,  for  completion  of  the  program 
by  a  full-time  student,  or  the  period  of 
time  between  the  date  of  enrollment  and 
the  anticipated  graduation  date 
appearing  on  the  student's  loan 
application,  if  any.  whichever  is  less. 

(3)  An  appeal  submitted  imder 
paragraph  (d)(l)(i)  of  this  section  is 
considered  to  be  filed  in  a  timely 
manner  if  the  institution  stibmits  a  letter 
of  appeal  by  the  M-day  deadline 
nottfying  the  Secretary's  designated 
department  official  that  it  is  appealing 
on  this  basis,  including  with  diat  letter 

a  copy  of  the  institution's  reqtiest  to 
each  cognirant  guaranty  agency  for 
verification  of  the  cohont  defauh  rate 
data,  and  sobmits  the  verified  data  to 
the  Secretary's  designated  Department 
official  witbdn  five  woridng  days  of  its 
receipt  from  the  guaranty  agency.  For 
purposes  of  pen^raph  (dH4)  of  this 


section,  the  institution's  appeal  is  not 
considered  complete  until  the 
institution  submits  the  verified  data  to 
the  Secretary's  designated  Department 
official. 

(4)  The  Secretar>'  issues  a  decision  on 
the  institution's  appeal  within  45  days 
after  the  institution  submits  a  complete 
appeal  that  addresses  the  applicable 
criteria  in  paragraphs  (d](l)(i)  through 
(iii)  of  this  section  to  the  Secretary's 
designated  Department  official. 

(5)  The  Secretary's  decision  is  based 
on  the  consideration  of  written  material 
submitted  by  the  institution.  No  oral 
hearing  is  provided. 

(6)  The  Secretary  withdraws  the 
notification  of  loss  of  participation  in 
the  FFEL  programs  sent  to  an  institution 
under  paragraph  (c)(1)  of  this  section,  if 
the  Secretary  determines  that  the 
institution's  appeal  satisfies  one  of  the 
grounds  specified  in  paragraphs  (d)(1) 
(i)  through  (iii)  of  this  section. 

(7)  (i)  An  institution  that  appeals 
under  paragraph  (d)(l)(i)  of  this  section 
must  submit  a  written  request  to  the 
guaranty  agency  or  agencies  that 
guaranteed  the  loans  used  in  the 
calculation  of  its  cohort  default  rate  to 
verify  the  data  used  to  calculate  its 
cohort  default  rate  and  simultaneously 
provide  a  copy  of  that  request  to  the 
Secretary's  designated  Department 
official. 

(ii)  The  written  request  must  include 
the  names  and  social  security  numbers 
of  the  borrowers  the  institution  wishes 
the  agency  to  verify  and  detailed 
information  on  the  nature  of  the 
suspected  inaccuracy  in  the  data  the 
institution  is  requesting  the  agency  to 
verify. 

(8)  An  institution  must  include  in  its 
appeal  a  certification  by  the  institution's 
chief  executive  officer  that  all 
information  provided  by  the  institution 
in  support  of  its  appeal  is  true  and 
correct. 

(9)  An  institution  that  appeals  on  the 
ground  that  it  meets  the  criteria 
contained  in  paragraph  (d)(l)(iii)  of  this 
section  must  include  in  its  appeal  the 
following  information: 

(i)  For  purposes  of  paragraph 
(d)(l)(iii)(A)(I)  of  this  section— 

(A)  The  niunber  of  students  who  were 
enrolled  on  at  least  a  half-time  basis  at 
the  institution  in  the  relevant  twenty- 
four  month  period;  and 

(B)  The  name,  address,  and  social 
security  number  of  each  of  the 
institution's  current  and  former  students 
who  received  Federal  Stafford  or 
Federal  SL5  loans  during  that  twenty- 
four  month  period. 

(ii)  For  purposes  of  paragraph 
(d)(l)(iii)(A)(2)  of  this  secUon: 


(A)  The  number  of  students  who  were 
enrol  ed  on  at  least  a  half-time  basis  at 
the  ii  stitution  in  the  relevant  twenty- 
four  1  lonth  period;  and 

(B)  The  name,  address,  social  security 
numl  er  and  Expected  Family 

Conti  ibution  (EFC)  (formerly 
instit  itions  were  required  to  use  the 
Pell  (  rant  index),  if  applicable,  of  each 
stude  It  from  a  disadvantaged  economic 
backj  round  who  was  enrolled  on  at 
least  I  half-time  basis  at  the  institution 
in  th<  relevant  twenty-four  month 
perio  1  and  the  measure  and  data  used 
to  de  ermine  that  the  student  is  from  a 
disac  /antaged  economic  background. 

(iii  For  purposes  of  paragraph 
(d)(i:  iii)(B)(I)  of  this  section— 

(A)  The  number  of  students  who  were 
enrol  ed  on  a  full-time  basis  at  the 
instit  ition  in  the  relevant  twenty-four 
mont  1  period; 

(B)  For  each  of  those  former  students 
who  1  eceived  a  degree,  certificate,  or 
other  recognized  educational  credential 
from  he  institution,  the  student's  name, 
addn  ss,  and  social  security  number, 

(G)  For  each  of  those  former  students 
who  ransferred  to  a  higher  level 
educ)  tional  program  at  another 
instit  ition,  the  name,  address,  social 
secui  ty  number  of  the  student,  and  the 
name  and  address  of  the  institution  to 
whic  I  the  student  transferred  and  the 
name  of  the  higher  level  program;  and 

(D)  For  each  of  those  students  who 
rema  ned  enrolled  and  was  making 
satisf  ctory  academic  progress  toward 
comp  etion  of  the  educational  program, 
the  si  jdent's  name,  address,  and  social 
seem  ty  number. 

(iv  For  purposes  of  paragraph 
(d)(i;  iii)(B)(2)  of  this  section— 

(A)  The  number  of  students  who 
recei'  ed  a  degree,  certificate,  or  other 
recog  lized  educational  credential  at  the 
instit  Ition  in  the  relevant  twenty-four 
mont  1  period; 

(B)  For  each  of  those  former  students 
who  5  employed  or  had  been  employed 
for  at  least  13  weeks  following  receipt 
of  a  c  Bgree,  certificate  or  other 

crede  itial  from  the  institution,  the 
stude  it's  name,  address,  and  social 
secuir  ty  number,  the  employer's  name 
and  a  Idress,  the  student's  job  title,  and 
the  di  ites  the  student  was  so  employed; 
and 

(C)  For  each  of  those  former  students 
who  I  nrolled  in  a  higher  level 

eduo  tional  program  at  another 
instit  ition  for  which  the  appealing 
instit  ition's  educational  program 
provi  led  substantial  preparation,  the 
form<  r  student's  name,  address,  and 
socia  security  number,  the  subsequent 
instit  ition's  name  and  address,  the 
name  of  the  educational  program,  and 


the  dates  the  former  student  was  so 
enrolled. 

(e)  Definitions.  The  following 
definitions  apply  to  this  section  and 
§668.90: 

(l)(i)(A)  For  purposes  of  the  Federal 
Stafford  loan  and  Federal  SLS  cohort 
default  rate,  except  as  provided  in 
paragraph  (e)(l)(ii)  of  this  section,  the 
term  cohort  default  rate  means — 

(1)  For  any  fiscal  year  in  which  30  or 
more  current  and  former  students  at  the 
institution  enter  repayment  on  Federal 
Sta^ord  loans  or  Federal  SLS  loans  (or 
on  the  portion  of  a  Federal 
Consolidation  Loan  that  is  used  to  repay 
such  loans)  received  for  attendance  at 
the  institution,  the  percentage  of  those 
current  and  former  students  who  enter 
repayment  in  that  fiscal  year  on  such 
loans  who  default  before  the  end  of  the 
following  fiscal  year;  and 

(2)  For  any  fiscal  year  in  which  fewer 
than  30  of  the  institution's  current  and 
former  students  enter  repayment  on 
Federal  Stafford  loans  or  Federal  SLS 
loans  (or  on  the  portion  of  a  Federal 
Consolidation  Loan  that  is  used  to  repay 
such  loans)  received  for  attendance  at 
the  institution,  the  percentage  of  those 
current  and  former  students  who 
entered  repayment  on  Federal  Stafford 
loans  or  Federal  SLS  loans  in  any  of  the 
three  most  recent  fiscal  years,  who 
default  before  the  end  of  the  fiscal  year 
immediately  following  the  year  in 
which  they  entered  repayment. 

(B)  In  determining  tne  number  of 
students  who  default  before  the  end  of 
that  following  fiscal  year,  the  Secretary 
includes  only  loans  for  which  the 
Secretary  or  a  guaranty  agency  has  paid 
claims  for  insurance. 

(ii)  (A)  In  the  case  of  a  student  who 
has  attended  and  borrowed  at  more  than 
one  institution,  the  student  (and  his  or 
her  subsequent  repayment  or  default)  is 
attributed  to  each  institution  for 
attendance  at  which  the  student 
received  a  loan  that  entered  repayment, 
in  the  fiscal  year. 

(B)  A  loan  on  which  a  payment  is 
made  by  the  institution,  its  owner, 
agent^-CQQtractor,  employee,  or  any 
othe/affiliatea^ntity  or  individual,  in 
order  to  avoid  default  by  the  borrower, 
is  considered  as  in  default  for  purposes 
of  this  definition. 

(C)  Any  loan  that  has  been 
rehabilitated  imder  section  428F  of  the 
HEA  before  the  end  of  that  following 
fiscal  year  is  not  considered  as  in 
default  for  purposes  of  this  definition. 

(D)  For  the  purposes  of  this  definition, 
a  loan  made  in  accordance  with  section 
428A  of  the  HEA  (or  a  Federal 
Consolidation  Loan  a  portion  of  which 
is  used  to  repay  a  Federal  SLS  loanj 
shall  not  be  considered  to  enter 
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repayment  until  after  &e  bonower  has 
ceased  to  be  enrolled  is  an  educationai 
program  leading  to  a  degree,  certificate, 
or  other  recognized  educ^<mal 
credential  at  the  paiticipating 
institutioD  aa  at  leest  a  half-time  basis 
(as  delennined  by  the  institution)  and 
ceased  to  be  in  a  period  of  forbearance 
based  on  such  mrollment  Each  eligible 
lender  of  a  loan  made  under  section 
428A  (or  a  Federal  Consolidation  Loan 
a  portion  of  «idiich  is  used  to  repay  a 
Federal  SLS  loan)  of  the  HEA  shall 
provide  tlie  gunanty  agency  with  the 
infonnatian  necessary  to  determine 
whrai  die  loan  entered  repayment  for 
purposes  of  this  definition,  and  the 
guaranty  agency  shall  provide  that 
information  to  the  Secretary. 

(iii)  (A|  A  colrart  de£auh  rate  of  an 
institution  applies  to  all  locations  of  the 
institution  as  the  institution  exists  on 
the  first  day  of  the  fiscal  year  for  which 
the  rate  is  calculated 

(B)  A  cohort  default  rate  of  an 
institution  applies  to  all  locations  of  the 
institution  bom  the  date  the  institution 
is  notified  of  that  rate  until  the 
institution  is  notified  by  the  Secretary 
that  the  rate  no  longer  applies. 

(iv)  (AJ  For  an  institution  that  changes 
its  status  from  that  of  a  location  of  one 
institution  to  that  of  a  five-standing 
institution,  the  Secretary  determines  the 
cohort  default  rate  based  on  the 
institution's  status  as  of  October  1  of  the 
fiscal  year  for  nrhich  a  cohort  defaidt 
rate  is  being  calculated. 

{B)  For  an  Institution  that  changes  its 
status  from  that  of  a  five-standing 
institution  to  that  of  a  location  of 
another  institution,  the  Secretary 
determines  the  cohort  default  rate  based 
on  the  condiined  nun^r  of  students 
who  enter  repayment  during  the 
applicable  Bacti  year  and  the  combined 
number  of  students  who  default  during 
the  applicable  fiscal  years  from  both  the 
formw  free-standing  institution  and  the 
other  institution.  This  cohort  default 
rate  applies  to  the  new,  consolidated 
institution  and  all  of  its  current 
locations. 

(C)  For  free-standing  institutions  that 
merge  to  form  a  new,  consolidated 
institutic^  the  Secretary  determines  the 
cohort  default  rate  based  on  the 
combinea  number  of  students  who  enter 
repaymeM  during  the  appUcable  fiscal 
year  and  the  combined  numbCT  of 
students  jtrfao  de&uh  during  the 
applicable  fiscal  years  from  all  of  the 
institutiens  that  are  xoerging.  This 
cohort  default  rate  applies  to  the  new 
cons<rfidatad  institution. 

{D)  Fora  ieoatioc  <rf  one  institution 
diat  twcomes  a  location  of  another 
institution,  the  Secretary  determines  the 
cohort  default  rate  based  on  the 


combined  number  of  students  who  eater 
repayment  during  tite  appUcable  fiscal 
year  and  the  nun^)er  of  studenU  who 
default  during  the  apjriicable  fiscal 
years  from  both  of  the  institutions  in 
their  entirety,  not  limited  solriy  to  the 
respective  locations. 

(2)  Fiscal  year  means  the  pwiod  from 
and  induding  October  1  of  a  calendar 
year  thiou^  and  including  September 
30  of  the  following  calendar  year. 

(i)  Federal  SLS  Progjam  participation. 
An  institution  loees  its  participation  in 
the  Federd  SLS  Program  if  the  Seoetazy 
determines  that  the  institution's  cohort 
default  rate  for  the  most  recent  fiscal 
year  for  which  that  rate  is  available  is 
equal  to  or  greater  than  30  percent. 
However,  the  institution's  loss  of 
participation  does  not  apply  to  a  student 
who  Is  not  an  undergradiurte  student  or 
who  has  received  a  Federal  SLS  loan 
previously  for  enrollment  in  the  same 
educational  program  at  the  institution 
(except  that  previous  receipt  of  a 
Federal  SLS  loan  shall  not  qualify  a 
student  for  a  Federal  SLS  loan  with 
respect  to  an  extension  of  die  duration 
of  that  educational  pro-am  that  was 
effected  on  or  after  November  8, 1989). 

(Authority:  20  UJ&JC  1082. 108S,  1094. 
1099c) 

12.  Section  668.22  is  revised  to  read 
as  follows: 

§668.22    InstlUittonal  refunds  and 
repayments. 

(a)  Cenend.  (Ij  An  institution  shall 
have  a  fair  and  equitable  refund  policy 
under  which  the  institution  makes  a 
refund  of  unearned  tuition,  fees,  room 
and  board,  and  other  charges  to  a 
student  who  received  Title  IV,  HEA 
program  assistance,  or  whose  parent 
received  a  Federal  PLUS  loan  on  behalf 
of  the  student  if  the  student — 

<i)  Does  not  register  for  the  period  of 
enrollment  for  which  the  student  was 
charged;  or 

(ii)  Withdraws,  drops  out,  is  expelled 
hora  the  institution  or  otherwise  fails  to 
complete  the  program  on  or  after  his  or 
her  first  day  of  class  of  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(2)  The  institution  diall  provide  a 
clear  and  conspicuous  written  statement 
containing  its  refund  policy,  iTv^m^fwg 
the  allocation  of  refunds  and 
repayments  to  sources  of  aid,  togedwr 
with  examples  of  the  application  of  this 
policy,  to  a  prospective  student  prior  to 
the  earher  of  the  student's  enrolhnent  or 
the  execution  of  the  student's 
enrollment  agreement.  The  institution 
shall  make  its  policy  known  to  currentfy 
enrolled  students,  "nie  institution  shafi 
include  in  Its  statement  the  procedures 


thirt  a  student  must  foDow  to  obtain  • 
refund,  but  die  institution  shall  return 
the  portion  of  a  refund  allocable  to  the 
Title  rv,  HEA  programs  in  aocndance 
with  paragraph  (f)  of  this  section 
whether  the  student  follows  those 
procedures  or  not.  If  the  institution 
changes  its  refund  policy,  die  institution 
shall  ensure  that  all  students  are  made 
aware  of  the  new  poUcy. 

(3)  The  institution  diall  pubh^  the 
costs  of  required  supplies  and 
equipment  and  shall  substantiate  to  the 
Secretary  upon  request  that  die  costs  are 
reason^ly  related  to  the  cost  of 
providing  the  suppUes  and  equipment 
to  students. 

(b)  Fair  and  equitable  refund  policy. 
(1)  For  purposes  of  paragraph  (a)  of  this 
section,  an  institu*:'»n*s  refrmd  policy  is 
fair  and  equitable  if  the  policy  provides 
for  a  refund  of  at  least  the  lai:ger  of  the 
amount  provided  under — 

(i)  The  requirements  of  appUcable 
State  law; 

(ii)  The  specific  refund  standards 
established  by  the  institution's 
nationally  recognized  accrediting 
agency  if  those  standards  are  approved 
by  the  Secretary; 

(iu)  The  pro  rata  refund  calculation 
described  in  paragraph  (c)  of  this 
section,  for  any  student  attending  the 
institution  for  the  first  time  whose 
withdrawal  date  is  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has 
been  charged;  or 

(iv)  For  purposes  of  determining  a 
refund  when  the  pro  rata  refund 
calculation  under  paragraph  (b)(l)(iii)  of 
this  section  does  not  apply,  and  no 
standards  for  refund  calculations  exist 
under  paragraph  0>)(1)  (i)  and  (ii)  of  this 
section,  the  larger  of — 

(A)  The  specific  refund  standards 
contained  in  Appendix  A  to  this  part;  or 

(B)  The  institution's  refund  policy. 
(2)  For  purposes  of  paragraph 

(b)(l)(iii)  of  this  section,  "the  60  percent 
point  in  time  in  the  period  of 
enrollment  for  %vhich  the  student  has 
been  chai]ged"  is — 

(i)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours,  the  point  in  calendar  time  «vhen 
60  percent  of  the  period  of  emrrflment 
for  which  the  student  has  been  charged, 
as  defined  in  paragraph  (d)  of  this 
section,  has  elapsed;  and 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  &e  point  in  time  when  the 
student  completes  60  percent  of  the 
clock  hours  scheduled  for  the  period  of 
enrollment  for  which  the  student  is 
charged  as  defined  in  paragraph  (d)  of 
this  section. 
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(3)  The  institution  must  determine 
which  policy  imder  paragraph  (b)(1)  of 
this  section  provides  for  the  largest 
refund  to  that  student. 

(c)  Pro  rata  refund.  (1)  Pro  rata 
refund,  as  used  in  this  section,  means  a 
refund  by  an  institution  to  a  student 
attending  that  institution  for  the  first 
time  of  not  less  than  that  portion  of  the   . 
tuition,  fees,  room,  board,  and  other 
charges  assessed  the  student  by  the 
institution  equal  to  the  portion  of  the 
period  of  enrollment  for  which  the 
student  has  been  charged  that  remains 
on  the  withdrawal  date,  rounded 
downward  to  the  nearest  10  perceTit  of 
that  period,  less — 

(i)  (A)  Any  unpaid  amount  of  a 
scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  is  not  paid  for  by  financial 
aid  for  the  period  of  enrollment  for 
which  the  studeqt  has  been  ch%£ged 
exclusive  of —  J    \ 

-    (1)  Any  amount  scheduled'to  be  paid 
by  Title  FV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
^  payable  to  the  student  even  though  the 
student  has  withdrawn;  and 

(2)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford  Loan.  Federal 
SLS,  and  Federa^PLUS  programs  in 
accordanfie  with  34  CFR  682.207(d). 

(B)  The  unp^d  amount  of  a  scheduled 
cash  payment  is  computed  by 
subtracting  the  amoimt  paid  by  the 
student  for  the  period  of  enrollment  for 
which  the  student  has  been  charged 
firom  the  scheduled  cash  payment  for 
the  period  of  enrollment  for  which  the 
student  has  been  charged; 

(ii)  A  reasonable  administrative  fee 
not  to  exceed  the  lesser  of — 

(A)  Five  percent  of  the  tuition,  fees, 
room  and  board,  and  other  charges 
assessed  the  student;  or 

(B)  One  hundred  dollars; 

(iii)  Any  application  fee  charged  by 
the  institution;  and 

(iv)  The  portion  of  "board""  charges  • 
(i.e..  meal  tickets)  that  have  been 
expended  by  the  student  that  exceed  the 
portion  attributable  to  the  period  for 
which  the  student  attended  at  the  time 
of  withdrawal.  The  institution  must 
include  in  the  refund  any  unexpended 
■■board"  credits. 

(2)  (i)  For  purposes  of  this  section, 
"other  charges  assessed  the  student  by 
the  institution"  include,  but  are  not 
limited  to,  charges  for  any  equipment 
(including  books  and  supplies)  issued 
by  an  institution  to  the  student.  The 
institution  may  deduct  from  the  refund 
owed  under  this  paragraph  the 
documented  cost  to  the  institution  of 
equipment  issued  to  the  student  if  the 
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inst  tution  specifies  in  the  enrollment 
agre  sment  a  separate  charge  for 
equ  pment  which  the  student  actually 
obtc  ,ns  or  if  the  institution  refers  the 
stu(  ent  to  a  vendor  operated  by  an 
affil  ated  or  related  entity  and  the 
stuc  ent  does  not  return  the  equipment 
in  g  Kxl  condition,  allowing  for 

wear  and  tear,  within  20 

following  the  date  of  the  student's 
tljdrawal.  The  student  shall  be  liable 
amount,  if  any,  by  which  the 
doo  imented  cost  for  equipment  not 
retu  ned  in  good  condition  exceeds  the 
refu  id  imder  this  paragraph.  Equipment 
is  n(  t  considered  to  be  returned  in  good 
con(  ition  if  the  equipment  cannot  be 
reus  3d  because  of  clearly  recognized 
hea  th  and  sanitary  reasons,  and  this 

s  clearly  and  conspicuously 

"  in  the  enrollment  agreement. 

An  institution  may  not  delay  its 
payAient  of  the  portion  of  a  refund 
allof  able  imder  this  section  to  a  Title  TV, 

program  or  a  lender  xmder  34  CFR 
&07  by  reason  of  the  process  for 
retu  Ti  of  equipment  prescribed  in 
para  ^aph  (c)(4)(i)  of  this  section. 

For  purposes  of  this  section — 

"Room"  charges  do  not  include 

es  that  are  passed  through  the 
institution  from  an  entity  that  is  not 
und  ir  the  control  of,  related  to,  or 
affiliated  with  the  institution;  and 

"Other  charges  assessed  the 
student  by  the  institution"  do  not 
incl  jde  f^s  for  group  h.ealth  insurance, 
if  th  s  insurance  is  required  for  all 
stuc  ents  and  the  purchased  coverage 
rem  lins  in  effect  for  the  student 
thro  iighOut  the  period  for  which  the 
stuqent  was  charged. 

(i)  For  purposes  of  this  section,  a 
student  attending  an  institution  for  the 
firstltime  is  a  student  who — 

Has  not  previously  attended  at 

one  class  at  the  institution;  or 

Received  a  refund  of  100  percent 
of  h  s  or  her  tuition  and  fees  (less  any 
pen  litted  administrative  fee)  imder  the 
inst  tution's  refuijd  policy  for  previous 
attendance  at  the  institution. 

A  student  remains  a  first-time 
stucjent  until  the  student  either — 

Withdraws,  drops  out,  or  is 
exp  lUed  from  the  institution  after 
atte  iding  at  least  one  class;  or 

Completes  the  period  of 
enr(  llment  for  which  he  or  she  has  been 
hai  >ed. 
(5   ~ 


For  purposes  of  paragraph  (c)(1)  of 
,  "the  portion  of  the  period 
enrollment  for  which  the  student  has 
charged  that  remains"  is 


thispection, 

of 

beei 

dete  rmined — 


(i  In  the  case  of  an  educational 
proj  ram  that  is  measured  in  credit 
hou  «,  by  dividing  the  total  number  of 
wee  cs  comprising  the  period  of 


enrollment  for  which  the  student  has 
been  charged  into  the  number  of  weeks 
remaining  in  that  period  as  of  the 
student's  withdrawal  date; 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  clock 
hours,  by  dividing  the  total  number  of 
clock  hours  comprising  the  period  of 
enrollment  for  which  Qie  student  has 
been  charged  into  the  number  of 
scheduled  clock  hours  remaining  to  be 
completed  by  the  student  in  that  period 
as  of  the  student's  withdrawal  date;  and 

(iii)  In  the  case  of  an  educational 
program  that  consists  predominantly  of 
correspondence  courses,  by  dividing  the 
total  number  of  lessons  comprising  the 
period  of  enrollment  for  which  the 
student  has  been  charged  into  the 
number  of  lessons  not  submitted  by  the 
student. 

(d)  Period  of  enrollment  for  which  the 
student  has  been  charged.  (1)  For 
purposes  of  this  section,  "the  period  of 
enrollment  for  which  the  student  has 
been  charged,"  means  the  actual  period 
for  which  an  institution  charges  a 
student,  except  that  the  minimum 
period  must  be — 

(i)  In4he  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  uses  semesters,  trimesters. 
Quarters,  or  other  academic  terms,  the 
Semester,  trimester,  quarter  or  other 
academic  terra;  or 

(ii)  In  the  case  of  an  educational 
program  that  is  measured  in  credit 
hours  and  does  not  use  semesters, 
trimesters,  quarters,  or  other  academic 
terms,  or  an  educational  program  that  is 
measured  in  clock  hours,  the  lesser  of 
the  length  of  the  educational  program  or 
an  academic  year. 

(2)  If  an  institution  charges  by 
different  periods  for  different  charges, 
the  "period  of  enrollment  for  which  the 
student  has  been  charged"  for  purposes 
of  this  section  is  the  longest  period  for 
which  the  student  is  charged.  The 
institution  must  include  any  charges 
assessed  the  student  for  the  period  of 
enrollment  or  any  portion  of  that  period 
of  enrollment  when  calculating  the 
refund. 

(e)  Overpayments.  (1)  An  institution 
shall  determine  whether  a  student  has 
received  an  overpayment  for 
noninstitutional  costs  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if — 

(i)  The  student  officially  withdraws, 
drops  out,  or  is  expelled  on  or  after  his 
or  her  first  day  of  class  of  that  period; 
and 

(ii)  The  student  received  Title  IV, 
HEA  program  assistance  other  than  from 
the  F\VS,  Federal  Stafford  Loan.  Federal 
PLUS,  or  Federal  SLS  Program  for  that 
period. 
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(2)  (i)  To  determine  if  the  student 
owes  an  overpayment,  the  institution 
shall  subtract  the  noninstitutional  costs 
that  the  student  incurred  for  that 
portion  of  the  period  of  enrollment  for 
which  the  student  has  been  charged 
from  the  amount  of  all  assistance  (other 
than  from  the  FWS,  Federal  Stafford 
Loan.  Federal  PLUS,  or  Federal  SLS 
Program)  that  the  institution  disbursed 
to  the  student. 

(ii)  Noninstitutional  costs  may 
include,  but  are  not  limited  to,  room 
and  board  for  which  the  student  does 
not  contract  with  the  institution,  books, 
supplies,  transportation,  and 
miscellaneous  expenses. 

(f)  Repayments  to  Title  IV,  HEA 
programs  of  institutional  refunds  and 
overpayments.  (l)(i)  An  institution  shall 
return  a  portion  of  the  refund  calculated 
in  accordance  with  paragraph  (b)  of  this 
section  to  the  Title  fv,  HEA  programs  if 
the  student  to  whom  the  refund  is  owed 
received  assistance  under  any  Title  IV. 
HEA  program  other  than  the  FWS 
Program. 

(ii)  The  p>ortion  of  the  refund  that  an 
institution  shall  return  to  the  Title  IV. 
HEA  programs  may  not  exceed  the 
amount  of  assistance  that  the  student 
received  under  the  Title  IV.  HEA 
programs  other  than  under  the  FWS 
Program  for  the  period  of  enrollment  for 
which  the  student  has  been  charged. 

(2)  For  purposes  of  this  section, 
except  for  the  calculation  of  a  pro  rata 
refund  required  under  paragraph 
(b)(l)(iii)  of  this  section — 

(i)  An  institutional  refund  means  the 
amount  paid  for  institutional  charges  for 
the  period  of  enrollment  for  which  the- 
student  has  been  charged  minus  the 
amount  that  the  institution  may  retain 
under  paragraph  (f)(2)(iii)  of  this  section 
for  the  portion  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged  that  the  student  was 
actually  enrolled  at  the  institution; 

(ii)  An  institution  may  not  include 
any  unpaid  amount  of  a  scheduled  cash 
payment  in  determining  the  amount  that 
the  institution  may  retain  for 
institutional  charges.  A  scheduled  cash 
payment  is  the  amount  of  institutional 
charges  that  has  not  been  paid  by 
financial  aid  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged,  exclusive  of — 

(A)  Any  amount  scheduled  to  be  paid 
by  Title  iV,  HEA  program  assistance  that 
the  student  has  been  awarded  that  is 
payable  to  the  student  even  though  the 
student  has  withdrawn;  and 

(B)  Late  disbursements  of  loans  made 
under  the  Federal  Stafford.  Federal  SLS. 
and  Federal  PLUS  programs  in 
accordance  with  34  CFR  682.207(d); 


(iii)  In  determining  the  amount  that 
the  institution  may  retain  for  the  portion 
of  the  period  of  enrollment  for  which 
the  student  has  been  charged  during 
which  the  student  was  actually 
enrolled,  an  institution  shall — 

(A)  Compute  the  unpaid  amount  of  a 
scheduled  cash  payment  by  subtracting 
the  amount  paid  by  the  student  for  that 
period  of  enrollment  for  which  the 
student  has  been  charged  from  the 
scheduled  cash  payment  for  the  period 
of  enrollment  for  which  the  student  has 
been  charged;  and 

(B)  Subtract  the  unpaid  amount  of  the 
scheduled  cash  payment  from  the 
amount  that  may  be  retained  by  the 
institution  according  to  the  institution's 
refund  policy;  and 

(iv)  An  institution  shall  return  the 
total  amount  of  Title  IV,  HEA  program 
assistance  (other  than  amounts  received 
from  the  FWS  Program)  paid  for 
institutional  charges  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged  if  the  unpaid  amount  of 
the  student's  scheduled  cash  payment  is 
greater  than  or  equal  to  the  amount  that 
may  be  retained  by  the  institution  under 
the  institution's  refund  policy. 

(3)(i)  A  student  must  repay  to  the 
institution  or  to  the  Title  IV.  HEA 
programs  a  portion  of  the  overpayment 
as  determined  according  to  paragraph 
(e)  of  this  section.  The  institution  shall 
make  every  reasonable  effort  to  contact 
the  student  and  recover  the 
overpayment  in  accordance  with 
program  regulations  (34  CFR  parts  673. 
674,  675.  676.  690.  and  691). 

(ii)  The  portion  of  the  overpayment 
that  the  student  or  the  institution  (if  the 
institution  recovers  the  overpayment) 
shall  return  to  the  Title  IV.  HEA 
programs  may  not  exceed  the  amount  of 
assistance  received  under  the  Title  IV, 
HE.\  programs  other  than  the  FWS. 
Federal  Stafford  Loan.  Federal  PLUS,  or 
Federal  SLS  Program  for  the  period  of 
enrollment  for  which  the  student  has 
been  charged. 

(iii)  Unless  otherwise  provided  for  in 
applicable  program  regulations —        ■ 

lA)  If  the  amount  of  the  overpayment 
is  less  than  $100.  the  student  is       " 
considered  not  to  owe  an  overpayment, 
and  the  institution  is  not  required  to 
contact  the  student  or  recover  the 
overpayment;  and 

(Bj  If  the  amount  of  the  refund  is  S25 
or  less,  the  institution  is  not  required  to 
pav  the  refund. 

(g)  Allocation  of  refunds  and 
overpayTTients.  (1)  Except  as  provided  in 
paragraph  (g)(2)  of  this  section,  if  a 
student  who  received  Title  IV.  HEA 
program  assistance  (other  than 
assistance  under  the  FWS  Program)  is 
owed  a  refund  calculated  in  accordance 


with  paragraph  (b)  of  this  section,  or  if 
a  student  who  received  Title  IV.  HEA 
program  assistance  (other  than 
assistance  under  the  FWS,  Federal 
Stafford  Loan,  Federal  PLUS,  or  Federal 
SLS  Program)  must  repay  an 
overpayment  calculated  in  accordance 
writh  paragraph  (e)  of  this  section,  an 
institution  shall  allocate  that  refund  and 
any  overpayment  collected  from  the 
student  in  the  following  order: 

(i)  To  eliminate  outstanding  balances 
on  Federal  SLS  loans  received  by  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ii)  To  eliminate  outstanding  balances 
on  unsubsidized  Federal  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(iii)  To  eliminate  outstanding 
balances  on  subsidized  Federal  Stafford 
loans  received  by  the  student  for  the 
period  of  enrollment  for  which  he  or  she 
was  charged. 

(iv)  To  eliminate  outstanding  balances 
on  Federal  PLUS  loans  received  on 
behalf  of  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(v)  To  eUminate  outstanding  balances 
on  Federal  Direct  Stafford  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
chained. 

(vi)  To  eliminate  outstanding  balances 
on  Federal  Direct  PLUS  loans  received 
on  behalf  of  the  student  for  the  period 
of  enrollment  for  which  he  or  she  was 
charged. 

(vii)  To  eliminate  outstanding 
balances  on  Federal  Perkins  loans 
received  by  the  student  for  the  period  of 
enrollment  for  which  he  or  she  was 
charged. 

(viii)  To  eliminate  any  amount  of 
Federal  Pell  Grants  awarded  to  the 
student  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(ix)  To  eliminate  any  amount  of 
Federal  SEOG  Program  aid  awarded  to 
the  student  for  the  period  of  enrollment 
for  which  he  or  she  was  charged. 

(x)  To  eliminate  any  amount  of  other 
assistance  awarded  to  the  student  under 
programs  authorized  by  Title  IV  of  the 
HEA  for  the  period  of  enrollment  for 
which  he  or  she  was  charged. 

(xi)  To  repay  required  refunds  of  other 
Federal,  State,  private,  or  institutional 
student  financial  assistance  received  by 
the  student. 

(xii)  To  the  student. 

(2)  The  institution  must  apply  the 
allocation  policy  described  in  paragraph 
(g)(1)  of  this  section  consistently  to  all 
students  who  have  received  Title  IV, 
HEA  program  assistance  and  must 
conform  that  policy  to  the  following: 
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(i)  No  amount  of  the  refund  or  of  the 
oveipayment  may  be  allocated  to  the 
FWS  Program. 

(ii)  No  amount  of  overpayment  may 
be  allocated  to  the  Federal  Stafford 
Loan.  Federal  PLUS,  or  Federal  SLS 
Program. 

(ui)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Federal  Stafford  Loan.  Federal 
PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate 
borrower's  lender  by  the  institution  in 
accordance  with  program  regulations 
(34  CFR  part  682). 

(iv)  The  amount  of  the  Title  IV,  HEA 
program  portion  of  the  refund  allocated 
to  the  Title  FV,  HEA  programs  other  than 
the  FWS,  Federal  Stafford  Loan.  Federal 
PLUS,  and  Federal  SLS  programs  must 
be  returned  to  the  appropriate  program 
accoimt  or  accounts  by  the  institution 
within  30  days  of  the  date  that  the 
student  officially  withdraws  or  is 
expelled  or  the  institution  determines 
that  a  student  has  unofBcially 
withdrawn. 

(v)  The  amount  of  the  Title  IV.  HEA 
program  portion  of  the  overpayment 
allocated  to  the  Title  IV.  HEA  programs 
other  than  the  FWS.  Federal  Stafford 
Loan.  Federal  PLUS,  and  Federal  SLS 
programs  must  be  returned  to  the 
appropriate  program  accoimt  or 
accoimti  within  30  days  of  the  date  that 
the  student  repays  the  overpayment. 

(h)  Financial  aid.  For  purposes  of  this 
section  "financial  aid"  is  assistance  that 
a  student  has  been  or  will  be  awarded 
(including  Federal  PLUS  loans  received 
on  the  student's  behalf)  from  Federal; 
State;  institutional:  or  other  scholarship, 
grant,  or  loan  programs. 

(i)  Refund  dares— (1)  Withdrawal 
date,  (i)  Except  as  provided  in 
paragraphs  (i)(l)  (ii)  and  (iii)  of  this 
section,  a  student's  withdrawal  date  is 
the  earlier  of — 

(A)  The  date  that  the  student  notifies 
an  institution  of  the  student's 
withdrawal,  or  the  date  of  withdrawal 
specified  by  the  student,  whichever  is 
later;  or 

(B)  If  the  student  drops  out  of  the 
institution  without  notifying  the 
institution  (does  not  withdraw 
officially),  the  last  recorded  date  of  class 
attendance  by  the  student,  as 
dociunented  by  the  institution. 

(ii)  If  the  student  has  not  returned  to 
the  institution  at  the  expiration  of  a 
leave  of  absence  approved  under 
paragraph  (i)(2)  of  this  section,  the 
student's  withdrawal  date  is  the  last 
recorded  date  of  class  attendance  by  the 
student,  as  documented  by  the 
institution.  If  the  student  returns  to  the 
institution  after  the  expiration  of  the 
leave  of  absence  but  during  the  award 


Federal  Register  /  Vol.  59.    Jo.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


year  <  »r  (for  the  Federal  Stafford  Loan, 
Fede  al  PLUS,  and  Federal  SLS 
prog]  uns)  during  the  period  of 
enrol  Iment  in  which  the  student  was 
grant  ;d  the  leave  of  absence,  the  student 
may  \  lot  receive  additional  Title  IV, 
HEA  jrogram  assistance  for  coursework 
that  1  e  or  she  has  not  completed. 

(iii  If  the  student  is  enrolled  in  an 
educi  tional  program  that  consists 
pred(  minantly  of  correspondence 
coun  es,  the  student's  withdrawal  date 
is  noi  mally  the  date  of  the  last  lesson 
subm  itted  by  the  student,  if  the  student 
failec  to  submit  the  subsequent  lesson 
in  aa  :ordance  with  the  schedule  for 
lesso  IS  established  by  the  institution. 
How(  iver,  if  the  student  establishes  in 
writii  ig,  within  60  days  of  the  date  of 
the  h  St  lesson  that  he  or  she  submitted, 
a  des  re  to  continue  in  the  program  and 
an  UI  derstanding  that  the  required 
lesso  IS  must  be  submitted  on  time,  the 
instil  Lition  may  restore  that  student  to 
"in  S(  ihool"  status  for  purposes  of  funds 
recei  red  imder  the  Title  IV,  HEA 
prog]  ams.  The  institution  may  not  grant 
the  si  udent  more  than  one  restoration  to 
"in  s  :hool"  status  on  this  basis. 

(2)  Leaves  of  absence.  A  student  who 
has  b  sen  absent  from  an  institution  and 
has  b  3en  granted  a  leave  of  absence  by 
the  h  istitution,  in  accordance  with  this 
para;  raph,  is  not  considered  to  have 
with(  rawn  from  the  institution  for 
purp  »ses  of  this  section.  In  any  twelve- 
mont  1  period,  an  institution  may  grant 
a  sin  ;le  leave  of  absence  to  a  student 
prov  led  that — 

(i)  rhe  student  has  made  a  written 
requ«  st  to  be  granted  a  leave  of  absence; 

(ii)  The  leave  of  absence  involves  no 
addil  lonal  charges  by  the  institution  to 
the  si  udent;  and 

(iii  The  leave  of  absence  does  not 
excel  d — 

(A  Sixty  days; 

[B,  Six  months,  under  either  of  the 
folio  ^ing  circumstances: 

(1)  The  student's  educational  program 
does  lot  consist  predominantly  of 
corre  spondence  courses,  and  the 

instil  Jtion's  next  period  of  enrollment 
after  he  start  of  the  leave  of  absence 
woul  1  begin  more  than  60  days  after  the 
first  (  ay  of  the  leave  of  absence. 

(2)  Tne  leave  of  absence  is  requested 
becai  se  of  the  student's  medically 
deter  ninable  condition,  in  which  case 
the  s  udent  must  provide  the  institution 
with  i  written  recommendation  from  a 
phys  cian  for  a  leave  of  absence  longer 
than  30  days;  or 

(C,  The  length  of  time  between  the 
begii  ning  of  the  leave  of  absence  and 
the  ii  stitution's  next  period  of 
enrol  Iment,  under  the  following 
circu  ustance:  The  institution's  next 
peric  J  of  enrollment  after  the  start  of 


the  leave  of  absence  begins  more  than 
thirty  dayi  after  the  be^nning  of  the 
leave  of  absence,  and  a  corresponding 
period  of  nonenrollment  (i.e.,  summer 
break)  prevents  a  student  fit)m  enrolling 
in  any  coursework. 

(3)  Timely  payment.  An  institution 
shall  pay  a  refund  that  is  due — 

(i)  If  a  student  officially  withdraws  or 
is  expelled,  within  30  days  after  the 
student's  withdrawal  date; 

(ii)  If  a  student  drops  out,  within  30 
days  of  the  earliest  of  the — 

(A)  Etete  on  which  the  institution 
determines  that  the  student  dropped 
out; 

(B)  Expiration  of  the  academic  term  in 
which  the  student  withdrew;  or 

(C)  Expiration  of  the  period  of 
enrollment  for  which  the  student  has 
been  charged:  Or 

(iii)  If  a  student  does  not  return  to  the 
institution  before  the  expiration  of  an 
approved  leave  of  absence  under 
paragraph  (i)(2)  of  this  section,  within 
30  days  after  the  last  day  of  the  leave  of 
absence. 

(Authority:  20  U.S.C.  1091b.  1092. 1094) 

13.  Section  668.23  is  revised  to  read 
as  follows: 

§668.23    Audits,  records,  and 
•xamirationSb 

(a)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  the  Federal  Peikins 
Loan,  FWS,  FSEOG.  Federal  Stafford 
Loan.  Federal  PLUS,  Federal  Pell  Grant, 
PAS,  or  FDSL  Program  shall  comply 
with  the  regulations  for  that  program 
concerning — 

(1)  Fiscal  and  accounting  systems; 

(2)  Program  and  fiscal  recordkeeping: 
and 

(3)  Record  retention. 

(b)  (1)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  any  Title  IV,  HEA 
program  shall  cooperate  with  an 
independent  auditor,  the  Secretary,  the 
Department  of  Education's  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  their  authorized 
representatives,  a  guaranty  agency  in 
whose  program  the  institution 
participates,  and  the  appropriate  State 
postsecondary  review  entity  designated 
under  subpart  1  of  part  H  of  Title  fV  of 
the  HEA,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(2)  A  third-party  servicer  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Department  of 
Education's  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  a  guaranty  agency  m 
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whose  program  the  iiistitution 
contracting  with  the  servicer 
participates,  and  the  State 
postsecondary  review  entity  designated 
under  subpart  1  of  part  H  of  Title  IV  of 
the  HEA,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law. 

(3)  The  institution's  or  servicer's 
cooperation  must  include— 

(i)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records: 

(ii)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution's  or  servicer's  administration 
of  the  Title  IV,  HEA  programs  for  the 
purpose  of  obtaining  relevant 
information.  In  providing  reasonable 
access,  the  institution  or  servicer  shall 
not— 

(A)  Refuse  to  supply  any  relevant 
information; 

(B)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  the  institution's  or  servicer's 
management;  and 

(C)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution  or  servicer. 

(c)(l)(i)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
that  participates  in  the  FDSL,  Federal 
Perkins  Loan,  FWS,  FSEOG,  Federal 
Stafford  Loan,  Federal  PLUS,  Federal 
SLS,  Federal  Pell  Grant,  or  PAS  Program 
shall  have  performed  a  financial  and 
compliance  audit  of  its  Tide  IV,  HEA 
programs. 

(ii)  A  third-party  servicer  that 
administers  funds  or  determines  student 
eligibility  shall  have  a  financial  and 
compliance  audit  performed  of  every 
aspect  of  the  servicer's  administration  of 
the  participation  in  the  Title  IV,  HEA 
programs  of  each  institution  with  which 
the  servicer  has  a  contract,  unless — 

(A)  The  servicer  contracts  with  only 
one  participating  institution;  and 

(B)  The  audit  of  that  institution's 
participation  involves  every  aspect  of 
the  servicer's  administration  of  that 
Title  IV,  HEA  program. 

(iii)  To  meet  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section,  a 
third-party  servicer  that  contracts  with 
more  than  one  participating  institution 
may  submit  a  single  financial  and 
compliance  audit  report  that  covers 
every  aspect  of  the  servicer's 
administration  of  the  participation  in 
the  Title  IV.  HEA  programs  for  each 
institution  with  whic£  the  servicer 
contracts. 


.     (iv)  The  audit  required  imder 
paragraph  (c)(1)  (i)  or  (ii)  of  Uiis  section 
shall  be  conducted  by  an  independent 
auditor  in  accordance  with  the  general 
standards  and  the  standards  for 
financial  and  compliance  audits  in  the 
U.S.  General  Accounting  Office's 
(GAO's)  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions.  (This 
publication  is  available  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.) 

(2)  (i)  The  institution  shall  have  an 
audit  performed  at  least  once  every  year. 

(ii)  The  servicer  shall  have  an  audit 
performed  at  least  once  every  year. 

(3)  If  the  institution  is  participating  in 
the  Title  IV,  HEA  programs  for  the  first 
time,  the  institution  shall  have  the  audit 
performed  at  least  once  every  year  for 
the  first  five  years  of  the  institution's 
participation. 

(4)  Notwithstanding  paragraph  (c)(2) 
of  this  section — 

(i)  The  institution  shall  have  an  audit 
performed  at  least  once  every  two  years 

(A)  The  institution  receives  less  than 
SlOO.OOO  in  total  annual  funding  imder 
the  TiUe  IV,  HEA  programs  for  the 
period  covered  by  the  audit;  or 

(B)  The  institution  had  no 
deficiencies  identified  in  its  most 
recently  submitted  audit  report  and  that 
report  was  submitted  in  a  timely 
fashion;  and 

(ii)  The  servicer  shall  have  an  audit 
performed  at  least  once  every  two  years 

(A)  The  servicer  administers  less  than 
$1,000,000  under  the  Title  IV,  HEA 
programs  for  the  period  covered  by  the 
audit;  or 

(B)  The  servicer  had  no  material 
exceptions  identified  in  the  servicer's 
most  recently  submitted  audit  report 
and  that  report  was  submitted  in  a 
timely  fashion. 

(5)  (i)  The  institution  is  not  required 
to  have  an  audit  performed  for  any  year 
in  which  the  institution  receives  less 
than  $25,000  in  total  annual  funding 
under  the  Title  IV,  HEA  programs. 

(ii)  The  servicer  is  not  required  to 
have  an  audit  performed  for  any  year  in 
which  the  servicer  administers  less  than 
$250,000  under  the  Title  IV,  HEA 
programs. 

(6)  (i)  The  institution's  first  audit 
must  cover  the  institution's  activities  for 
the  entire  period  of  time  since  the 
institution  began  to  participate  in  the 
Title  rV,  HEA  program  for  which  the 
audit  is  performed.  Each  subsequent 
audit  must  cover  the  institution's 
activities  for  the  entire  period  of  time 
since  the  preceding  audit. 


(ii)  The  servicer's  first  audit  must 
cover  the  servicer's  activities  for  its  first 
full  fiscal  year  beginning  after  the 
effective  date  of  these  regulations,  and 
include  any  period  bom  the  effective 
date  to  the  beginning  of  the  first  full 
fiscal  year.  Each  subsequent  audit  that 
the  servicer  has  performed  must  cover 
the  servicer's  activities  for  the  entire 
period  of  time  since  the  servicer's 
preceding  audit. 

(7)  Notwithstanding  paragraph  (c)  (4) 
and  (5)  of  this  section,  the  Secretary 
may,  as  the  Secretary  deems  necessary, 
request  any  institution  or  third-party 
servicer  to  have  an  audit  performed  on 
an  annual  basis. 

(8)  The  institution  or  servicer,  as 
applicable,  shall  submit  its  audit  report 
to  the  Department  of  Education's 
Inspector  General  in  accordance  with 
the  deadlines  established  in  audit 
guides  developed  by  the  Department  of 
Education's  Office  of  Inspector  General. 

(9)  The  Secretary  may  require  the 
institution  or  servicer  to  provide,  upon 
request,  to  cognizant  guaranty  agencies 
and  eligible  lenders  under  the  FFEL 
programs.  State  agencies,  nationally 
recognized  accrediting  agencies,  and 
State  postsecondary  review  entities 
designated  under  subpart  1  of  part  H  of 
Title  rV  of  tiie  HEA,  the  results  of  any. 
audit  conducted  under  this  section. 

(d)  Procedures  for  audits  are 
contained  in  audit  guides  developed  by. 
and  available  from,  the  Department  of 
Education's  Office  of  Inspector  General. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations  and  GAO's  Standards  for 
Audit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions. 

(e)  (1)  An  institution,  a  foreign 
institution  as  defined  34  CFR  600.52.  or 
a  third-party  servicer  that  has  an  audit 
conducted  in  accordance  with  this 
section  shall — 

(i)  Give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit:  and 

(ii)  Include  in  any  arrangement  with 
an  individual  or  firm  conducting  an 
audit  described  in  this  section  a 
requirement  that  the  individual  or  firm 
shall  give  the  Secretary  and  the 
Inspector  General  access  to  records  or 
other  documents  necessary  to  review 
the  audit. 

(2)  A  third-party  servicer  shall  give 
the  Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 
necessary  to  review  an  institution's 
audit. 

(3)  An  institution  shall  give  the 
Secretary  and  the  Inspector  General 
access  to  records  or  other  documents 


necessary  to  review  a  third-[>arty 
servicer's  audit. 

(0  The  Secretary  considers  the  audit 
requirement  in  paragraph  (c)  of  this 
section  to  be  satisfied  by  an  audit 
conducted  in  accordance  with — 

(1)  The  Single  Audit  Act  (Chapter  75 
of  title  31,  United  States  Code);  or 

(2)  Office  of  Management  and  Budget 
Circular  A-133,  "Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations." 

(g)  Upon  written  request,  an 
institution,  a  foreign  institution  as 
defined  34  CFR  600.52.  or  a  third-party 
servicer  shall  give  the  Secretary  access 
to  all  Title  IV.  HEA  program  and  fiscal 
records,  including  records  reflecting 
transactions  with  any  financial 
institution  with  which  the  institution  or 
servicer  deposits  or  has  deposited  any 
Title  IV.  HEA  program  funds. 

(h)(1)  In  addition  to  the  records 
required  under  the  applicable  program 
regulations  and  this  part,  for  each 
recipient  of  Title  IV.  HEA  program 
assistance,  the  institution  or  foreign 
institution  as  defined  34  CFR  600.52 
shall  establish  and  maintain,  on  a 
current  basis,  records  regarding — 

(i)  The  student's  admission  to,  and 
enrollment  status  at.  the  institution: 

(ii)  The  educational  program  and 
courses  in  which  the  student  is 
enrolled; 

(iii)  Whether  the  student  is 
maintaining  satisfactory  progress  in  his 
or  her  educational  program; 

(iv)  Any  refunds  due  or  paid  to  the 
student,  the  Title  IV,  HEA  program  or 
accounts,  and  the  student's  lender 
imder  the  Federal  Stafford  Loan.  Federal 
PLUS,  and  Federal  SLS  programs; 

(v)  The  student's  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service; 

(vi)  The  student's  prior  receipt  of 
financial  aid  (see  §  668.19); 

(vii)  The  verification  of  student  aid 
application  data;  and 

(viii)  Financial  and  other  institutional 
records  necessary  to  determine  the 
institutional  ehgibihty.  financial 
responsibility,  and  administrative 
capability  of  the  institution. 

(2)(i)  /ui  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52 
shall  establish  and  maintain  records 
regarding  the  educational  qualifications 
of  each  regular  student  it  admits, 
whether  or  not  the  student  receives  Title 
IV,  HEA  program  assistance,  that  are 
relevant  to  the  institution's  admission 
standards. 

(ii)  An  institution  or  a  foreign 
institution  as  defined  34  CFR  600.52  at 
which  only  certain  educational 
programs  have  been  determined  eligible 


shall  establish  and  maintain  records 
regarding  the  admission  requirements 
and  ( ducational  qualifications  of  each 
regul  ir  student  enrolled  in  the  eligible 
progi  am  or  programs,  whether  the 
stud(  nt  received  Title  IV.  HEA  program 
assist  ance  or  not. 

(3)  Records  required  under  applicable 
prog]  un  regulations  and  this  part  shall 
be- 

(i)  >ystematically  organized; 

(ii]  Readily  available  for  review  by  the 
Seen  tary  at  the  geographical  location 
wher  i  the  student  will  receive  his  or  her 
degrc  e  or  certificate  of  program  or 
coun  a  completion;  and 

(iii  Retained  by  the  institution  for  the 
long*  r  of  at  least  five  years  from  the 
time  lie  record  is  established  or  the 
peric  i  of  time  required  under  the 
appL  cable  program  regulations  of  this 
part 

(Auth  arity:  20  U.S.C  1088, 1094, 1099c,  1141 
and  9  ction  4  of  Pub.  L  9S-4S2, 92  Stat 
1101- 1109) 

14.  Section  668.26,  as  proposed  to  be 
rede^gnated  in  a  Notice  of  Proposed 
Rulei  naking  publislied  on  February  17, 
1994  (59  FR  8061),  is  revised  to  read  as 
follo'  vs: 

§66a»    Endofanlnstltiition's 

parti<  Ifwtlon  In  th«  TNIe  IV,  HEA  programs. 

(a)  An  institution's  participation  in  a 
Title  IV,  HEA  program  ends  on  the  date 
that-- 

(1)  The  institution  closes  or  stops 
prov  ding  educational  programs  for  a 
reasc  n  other  than  a  normal  vacation 
peric  d  or  a  natural  disaster  that  directly 
affec  s  the  institution  or  the  institution's 
stud<  nts; 

(2)  The  institution  loses  its 

insti'  utional  eligibility  tmder  34  CFR 
part  100; 

(3)  The  institution's  participation  is 
term  nated  under  the  proceedings  in 
subp  trt  G  of  this  part; 

(4)  The  institution's  period  of 
parti  :ipation.  as  specified  imder 

§  66(  .13,  expires,  or  the  institution's 
prov  sional  certification  is  revoked 
unde  r  §  668.13; 

(5)  The  institution's  program 

parti  :ipation  agreement  is  terminated  or 
expii  es  imder  §668.14; 

(6)JThe  institution's  participation 
endslunder  §  668.17(c);  or 

(7iThe  Secretary  receives  a  notice 
from'the  appropriate  State 
Post^condary  Review  Entity  designated 
und^"  subpart  1  of  part  H  of  Title  IV  of 
the  HEA  that  the  institution's 
participation  should  be  withdrawn. 

(bill  an  institution's  participation  in 
a  Title  IV,  HEA  program  ends,  the 
instijution  shall — 

(IJImmediately  notify  the  Secretary 
of  th^t  fact; 


(2)  Submit  to  the  Secretary  within  45 
days  after  the  date  that  the  participation 
ends — 

(i)  All  financial,  performance,  and 
other  reports  required  by  appropriate 
Title  rv.  HEA  program  regulations;  and 

(ii)  A  letter  of  engagement  for  an 
independent  audit  of  all  funds  that  the 
institution  received  under  that  program, 
the  report  of  which  shall  be  submitted 
to  the  Secretary  within  45  days  after  the 
date  of  the  engagement  letter. 

(3)  Inform  the  Secretary  of  the 
arrangements  that  the  institution  has 
made  for  the  proper  retention  and 
storage  for  a  minimum  of  five  years  of 
all  records  concerning  the 
administration  of  that  program; 

(4)  If  the  institution's  participation  in 
the  Federal  Perkins  Loan  or  FDSL 
Program  ended,  inform  the  Secretary  of 
how  the  institution  will  provide  for  the 
collection  of  any  outstanding  loans 
made  under  that  program; 

(5)  If  the  institution's  participation  in 
the  NEISP  or  SSIG  Program  ended— 

(i)  Inform  immediately  the  State  in 
which  the  institution  is  located  of  that 
fact;  and 

(ii)  Notwithstanding  paragraphs  (c) 
through  (e)  of  this  section,  follow  the 
instructions  of  that  State  concerning  the 
end  of  that  participation; 

(6)  If  the  mstitution's  participation  in 
all  the  Title  IV,  HEA  programs  ended, 
inform  the  Secretary  of  how  the 
institution  will  provide  for  the 
collection  of  any  outstanding  loans 
made  under  the  National  Defense/Direct 
Student  Loan  and  ICL  programs:  and 

(7)  Continue  to  distribute  refunds 
according  to  §  668.22. 

(c)  If  an  institution  closes  or  stops 
providing  educational  programs  for  a 
reason  other  than  a  normal  vacation 
period  or  a  natural  disaster  that  directly 
affects  the  institution  or  the  institution's 
-students,  the  institution  shall — 

(1)  Return  to  the  Secretary,  or 
otherwise  dispose  of  under  instructions 
from  the  Secretary,  any  unexpended 
funds  that  the  institution  has  received 
imder  the  Title  IV,  HEA  programs  for 
attendance  at  the  institution,  less  the 
institution's  administrative  allowance,  if 
applicable;  and 

(2)  Retvim  to  the  appropriate  lenders 
any  Federal  Stafford  Loan  and  Federal 
SLS  program  proceeds  that  the 
institution  has  received  but  not 
delivered  to,  or  credited  to  the  accounts 
of,  students  attending  the  institution. 

(d)(1)  An  institution  may  use  fimds 
that  it  has  received  under  the  Federal 
Pell  Grant  or  PAS  Program  or  a  campus- 
based  program  or  request  additional 
funds  from  the  Secretary,  under 
conditions  specified  by  the  Secretary,  if 
the  institution  does  not  possess 
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HEA  program  funds  to  a  participating 
institution  (Le.,  advance  payments  and 
payments  by  way  of  reimbui^»ments). 

•        •        •        •        • 


sufficient  funds,  to  satisfy  any  unpaid 
commitment  made  to  a  student  under 
that  Title  IV,  HEA  program  only  if— 

(i)  The  institution's  participation  in 
that  Title  IV,  HEA  program  ends  during 
a  payment  period: 

(ii)  The  institution  ccmtinues  to 
provide,  from  the  date  that  the 
participation  ends  until  the  scheduled 
completion  date  of  that  payment  period, 
educatioaal  programs  to  otherwise 
eligible  students  enrolled  in  the 
formerly  eligible  programs  of  the 
institution; 

(iii)  The  commitment  was  made  prior 
to  the  end  of  the  participation:  and 

(iv)  The  commitment  was  made  for 
attendance  during  that  payment  period 
or  a  previously  completed  payment 
period. 

(2)  An  institution  may  credit  to  a 
student's  account  or  deliver  to  the 
student  the  proceeds  of  a  disbursement 
of  a  Federal  Stafford  or  Federal  SLS  loan 
to  satisfy  any  unpaid  commitment  made 
to  the  student  under  the  Federal 

-Stafford  Loan  or  Federal  SLS  Program 
only  if— 

(i)  The  institution's  participation  in 
that  Title  IV,  HEA  program  ends  during 
a  period  of  enrollment; 

(ii)  The  institution  continues  to 
provide,  from  the  date  that  the 
participatiofi  ends  until  the  scheduled 
completion  date  of  that  period  of 
enrollment,  educational  programs  to 
otherwise  eligible  studenU  enrolled  in 
the  formerly  eligible  programs  of  the 
institudoa; 

(iii)  The  coaimitment  was  made  prior 
to  the  end  of  the  participation; 

(iv)  The  commitment  was  made  for 
attendance  during  that  peri^  of 
enrollment;  and 

(v)  The  proceeds  of  the  first 
disbursement  of  the  loan  «vere  delivered 
to  the  student  or  credited  to  the 
student's  account  prior  to  the  end  of  the 
participation. 

(3)  An  institution  may  use  funds  that 
it  has  received  under  the  FDSL  Program 
or  request  additional  funds  from  the 
Secretary,  imder  conditians  specified  by 
the  Secretary,  if  the  institution  does  not 
possess  sufficient  funds,  to  credit  to  a 
student's  account  ot  deliver  to  the 
student  the  proceeds  of  a  diriNusement 
of  a  Federal  IKrect  Studmt  loan  only 
if- 

(i)  The  institution's  participation  in 
the  FDSL  Program  ends  during  a  period 
ofenroUment; 

(ii)  The  instituticHi  continues  to 
provide,  from  the  date  that  the 
participation  ends  until  the  sdiedukd 
completioQ  date  of  that  period  of 
enroUmoit,  educational  programs  to 
otherwise  eligible  studrats  enrolled  in 


the  formerly  eligible  programs  of  the 
institution: 

(iii)  The  loan  was  made  for  attendance 
during  that  period  of  enrollment;  and 

(iv)  The  proceeds  of  the  first 
disbursement  of  the  loan  were  delivered 
to  the  student  or  credited  to  the 
student's  account  prior  to  the  end  of  the 
participation. 

(e)  For  the  purposes  of  this  section — 

(1)  A  commitment  under  the  Federal 
Pell  Grant  and  PAS  programs  occurs 
when  a  studrat  is  enrolled  and 
attending  the  institution  and  has 
submitted  a  valid  Student  Aid  Report  to 
the  institution  or  when  an  institution 
has  received  a  valid  institutional 
student  information  report; 

(2)  A  commitment  under  the  campus- 
based  programs  occurs  when  a  student 
is  enrolled  and  attending  the  Institution 
and  has  received  a  notice  from  the 
institution  of  the  amount  that  he  or  she 
can  expect  to  receive  and  how  and 
when  that  amount  will  be  paid;  and 

(3)  A  commitment  under  the  Federal 
Stafford  and  Federal  SLS  programs 
occurs  when  the  Secretary  or  a  guaranty 
agency  notifies  the  lender  that  the  loan 
is  guaranteed. 

(Audiority:  20  li.SXl  1094. 1099a-3) 

15.  Section  668.81,  as  proposed  to  be 
amended  in  a  Notice^of  Proposed 
Rulemaking  published  on  February  17. 
1994  (59  FR  8062),  is  further  amended 
by  removing  paragraph  (aK2); 
redesignating  paragraph  (aXl) 
introductory  text  as  par^raph  (a) 
introductory  text;  redesignating 
paragraphs  (aKl)(i)  through  (iv)  as 
paragraphs  (aUl)  through  (4). 
respectively:  removing  the  word  "or" 
after  the  semi-colon  in  par^raph  (cHl); 
revising  paragraph  (c)(2):  ailing 
paragraphs  (c)(3)  and  (4);  and  revising 
i>aragraph  (d)  to  read  as  follows: 

f66&8i    Scope  and  apeeialCMMtfona. 

(c)*  •  • 

(2)  An  institution  fails  to  qualify  for 
initial  oertificaticHi  or  provirional 
certification  to  participate  in  any  Tide 
IV,  HEA  program  because  the  institution 
does  not  meet  the  factors  of  financial 
responsibility  and  standards  of 
administrative  capability  contained  in 
subpart  B  of  this  part; 

(3)  A  participating  instituticm's  or  a 
provisionally  certified  participating 
institution's  period  of  participation,  as 
specified  under  §668.13.  has  expired;  or 

(4)  A  participating  institution's 
provisional  certification  is  reroklBd 
under  the  imx»duies  in  §668.13. 

(d)  This  subpart  does  not  apply  to  a 
determination  by  the  Secretary  of  the 
-system  to  be  used  to  di^urse  Title  IV, 


16.  A  new  Appendix  A  to  Part  668  is 
added  to  read  as  follows: 

Appendix  A  to  Part  e6»— Staadaitb  far 
Acceptable  Setaid  Policies  by 
Partidpatiog  Institationa 

For  purpoMt  of  $  66«.22(bXlKlv)(A).  the 
Secretary  cooaiden  an  institutioo  to  have  a 
fair  and  equitable  refund  policy  if  the 
institution  uses  a  policy  that  meete  the 
minimum  requirements  of  this  appendix. 
These  requirements  are  ■  modified  version  of 
guidelines  devekmed  by  the  National 
Associatioq  of  College  and  University 
Business  Officen.  These  requirements  do  not 
affect  an  Institution's  obligation  to  comply 
with  other  Department  of  Education 
regulations. 

(I)  The  gpveming  board  of  the  instttution 
must  review  and  approve  the  schedule  of  all 
institutional  charget  and  refund  policies 
applicabie  to  students.  The  prici^  of 
services  and  refund  policies  have  important 
consequences  to  students,  parents,  the 
institution,  and  society;  as  such,  pricing  and 
refund  policies  must  receive  board  attention 
and  approval. 

(Q)  The  institution  must  ae^  consumer 
views  in  the  process  ofeetablishii^  and 
amending  charge  and  refund  structures. 
Decisions  regarding  institutional  binds  are 
ultimately  tlie  sole  lespoosibility  of  the 
institution's  legally  de«ignated  fund 
custodians.  However,  consumer  oonoenis  do 
aSsct  decision  »n«Hng^  ukJ  involving 
consumers  in  decision  ™«Hng  related  to 
charges  and  refunds  is  an  essential  approach 
for  assessing  student  needs  and  creating 
public  awareness  of  Institutional 
requirements. 

(m)  The  institution  must  publish  a  current 
schedule  of  all  student  charges  (indudiag  the 
costs  of  required  supplies  and  equipment), 
publiui  a  statement  ofthepurpose  for  sudi 
charges  and  routed  refurta  policies,  have 
those  statements  readily  available  free  of 
charge  to  current  and  prospective  students, 
and  substantiate  that  the  costs  of  required 
supplies  and  equipment  are  reasonaUy 
related  to  the  cost  of  providing  the  supplies 
and  equipment  to  the  students.  Students  and 
fmrents  have  a  right  to  know  what  chaxgas 
they  «dll  be  expKted  to  pay  and  what  will 
or  will  not  be  lefonded.  Tbey  also  have  a 
right  to  know  what  services  aooompany 
payment  of  the  charges,  Infbraiatlonal 
materials  published  free  for  students  and 
prospective  students  are  ideal  for  this 
purpose. 

(IV)  77^  btstituUon  must  dearly  designate 
all  optional  charges  as  "optiotwJ"  in  aU 
published  schedules  and  related  materials. 
Chaiges  tliat  are  mandatory  and  diaiges  that 
are  optional  must  be  plainly  difierantiated  in 
all  printed  materials.  Statements 
accompanying  the  schedule  may  include 
insdtutional  endorsements  of  the  optional 
prognm  or  service.  The  institution  must  state 
devly  In  its  tdiedule  if  a  charge  is  optional 
for  some  students  but  required  for  others. 

(V)  77i«  institution  must  clearly  Identify 
charges  and  deposits  that  are  nonrefundable 


9582 


Federal  Register  /  Vol.  59.  N  i.  39  /  Monday,  February  28,  1994  /  Proposed  Rules 


as  "nonrefundable"  on  all  published 
schedules.  Institutions  determine  on  an 
individual  basis  which  of  their  charges  are 
refundable  or  nonrefundable.  In  general, 
admission  fees,  application  fees,  laboratory 
fees,  facility  and  student  activity  fees,  and 
other  similar  charges  are  not  refundable. 
These  fees  are  generally  charged  to  cover  the 
cost  of  activities  such  as  processing 
applications  and  other  student  information, 
reserving  academic  positions  and 
establishing  the  limits  of  institutional 
programs  and  services,  reserving  housing 
space,  and  otherwise  setting  the  fixed  costs 
of  the  institution  for  the  coming  academic 
periods. 

Institutions  determine  on  an  individual 
basis  which  of  their  deposits  are  refundable 
or  nonrefundable.  Some  de{>osits  will  be 
nonrefundable  or  will  be  credited  to  a 
student's  account  (e.g..  tuition  deposits). 
Others  are  refundable  according  to  the  terms 
of  the  deposit  agreement  (e.g.,  deposits  for 
breakage). 

(VI)  The  institution  must  refund  housing 
rental  charges,  less  a  deposit,  as  long  as 
written  notification  of  cancellation  is  made 
prior  to  a  well-publicized  date  that  provides 
reasonable  opportunity  to  make  the  space 
available  to  other  students.  Written 
notification  on  or  before  the  beginning  of  the 
term  of  the  contract  is  necessary  to  ensure 
utilization  of  housing  units.  During  the  term 
of  the  contract,  room  charges  are  generally 
not  refundable.  However,  based  on  the 
program  offered,  space  availability,  debt 
service  requirements.  State  and  local  laws, 
and  other  individual  circumstances, 
institutions  may  provide  for  some  more 
flexible  refund  guideline  for  housing. 

(VII)  The  institution  must  refund  board 
charges  in  full,  less  a  deposit,  if  written 
notification  of  cancellation  is  made  prior  to 
a  well-publicized  date  that  falls  on  or  before 
the  beginning  of  the  term  of  the  contract 
Subsequent  board  charges  should  be 
refunded  on  a  pro  rata  basis.  It  is  reasonable 
to  make  a  refund  for  those  goods  and  services 
not  consumed.  The  deposit  shoiild  reflect 
that  portion  of  an  institution's  costs  that  are 
fixed  for  the  term  of  the  contract. 

(Vni)  The  institutional  refund  policy  must 
include  the  following  requirements: 

A.  The  institution  must  refund  100  percent 
of  the  tuition  charges,  less  an  administrative 
fee  that  does  not  exceed  the  lesser  of  $100 

or  5  percent  of  the  tuition,  if  the  student 
submits  written  notice  of  cancellation  on  or 
before  one  week  preceding  the  first  day  of 
classes  for  the  period  of  enrollment  for  which 
the  student  was  charged. 

B.  The  institution  must  refiind  at  least  90 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
between  the  end  of  the  period  of  time 
specified  in  (VIII)  A.  and  the  end  of  the  first 
10  percent  (in  time)  of  the  period  of 
enrollment  for  which  the  student  was 
charged. 

C  The  institution  must  refund  at  least  50 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
between  the  end  of  the  first  10  percent  (in 
time)  of  the  period  of  enrollment  for  which 
the  student  was  charged  and  the  end  of  the 
first  25  percent  (in  time)  of  that  period  of 
enrollment 


D.  Th !  institution  must  refund  at  least  25 
percent  of  the  tuition  charges  if  the  student 
submits  written  notice  of  cancellation 
betweei  the  end  of  the  first  25  percent  (in 
time)  of  the  period  of  enrollment  for  which 
the  stuc  ent  was  charged  and  the  end  of  the 
first  50  >ercent  (in  time)  of  the  period  of 
enrollm  mt. 

E.  Tb  I  institution  may  deduct  from  the  . 
refund  (  wed  under  this  paragraph  the 
docume  ated  cost  to  the  institution  of 
equipm  !nt  issued  to  the  student  if  the 
instituti  sn  specifies  in  the  enrollment 
8greem<  nt  a  separate  charge  for  equipment 
that  the  student  actually  obtains  or  if  the 
instituti  >n  refers  the  student  to  a  vendor 
operate   by  an  affiliated  or  related  entity  and 
the  stuc  Bnt  does  not  return  the  equipment  in 
good  CO  idition,  allowing  for  reasonable  wear 
and  teal ,  within  20  days  following  the  date 
of  the  si  jdent's  withdrawal.  The  student 
shall  be  liable  for  the  amoimt,  if  any,  by 
which  t  te  documented  cost  for  equipment 
exceeds  the  refund  under  this  paragraph. 
Equipm  mt  is  not  considered  to  be  returned 
in  good  condition  if  the  equipment  cannot  be 
reused  I  ecause  of  clearly  recognized  health 
and  san  tary  reasons,  and  this  fact  is  clearly 
and  con  spicuously  disclosed  in  the 
enrollm  mt  agreement. 

(IX)  7  'le  institution  must  assess  no  penalty 
charges  where  the  institution,  as  opposed  to 
the  stuc  ent,  is  in  error.  Penalty  charges,  such 
as  those  involving  late  registration  fees, 
change^  )f-schedule  fees,  and  late  [layment 
fees,  mi  st  not  be  assessed  if  it  is  determined 
that  the  student  is  not  responsible  for  the 
action  c  msing  the  charges  to  be  levied. 

(X)  T  le  institution  must  advise  students 
that  an}  notifications  of  withdrawal  or 
cancelk  tion  and  requests  for  refund  must  be 
in  writii  g  and  addressed  to  the  designated 
instituti  jn  officer.  A  student's  written 
notified!  ion  of  withdrawal  or  cancellation 
and  reqi  test  for  a  refund  provides  an  accurate 
record  c  f  transactions  and  also  ensures  that 
the  requ  est  will  be  processed  on  a  timely 
basis.  A  xeptance  of  oral  requests  is  an 
undesir  ble  practice. 

(XI)  7  'je  institution  must  pay  or  credit 
refunds  due  in  accordance  with 
§668.2^h)(4). 

(XH)   'he  institution  must  publicize,  as  a 
part  ofi  's  dissemination  of  information  on 
charges  and  refunds,  that  an  appeals  process 
exists  ft  r  students  or  parents  who  believe 
that  inc  ividual  circumstances  warrant 
exceptii  nsfrom  published  policy.  The 
informa  \ional  materials  must  irKlude  the 
name,  t  tie,  and  address  of  the  official 
respons  ble  for  handling  appeals.  Although 
charges  md  refund  policies  should  reflect 
extensii  e  consideration  of  student  and 
instituti  mal  needs,  it  will  not  be  possible  to 
encomp  jss  in  these  structures  the  variety  of 
persona  circumstances  that  may  exist  or 
develop  Institutions  are  required  to  provide 
a  systen  of  due  process  to  their  students,  and 
charges  and  refund  policies  are  legitimately 
a  part  o  that  process.  Students  and  parents 
should  <e  informed  regularly  of  procedures 
for  requ  isting  information  concerning 
exceptii  ns  to  published  policies. 


PART  690-FEDERAL  PELL  GRANT 
PROGRAM 

17.  The  heading  for  part  690  is  revised 
to  read  as  set  forth  above. 

18.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.Q  1070a  through  1070a- 
6,  imless  otherwise  noted. 

19.  Section  690.83  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§690.83   Submission  of  reports. 

(e)  (1)  Notwithstanding  paragraphs 
(a),  (b).  (c)  (1)  or  (2).  or  (d)  of  this 
section,  if  an  institution  demonstrates  to 
the  satisfaction  of  the  Secretary  that  the 
institution  has  provided  Federal  Pell 
Grants  in  accordance  with  this  part  but 
has  not  received  credit  or  payment  for 
those  grants,  the  institution  may  receive 
payment  or  a  reduction  in 
accountability  for  those  grants  in 
accordance  with  paragraph  (e)  of  this 
section. 

(2)  The  institution  must  demonstrate 
that  it  qualifies  for  a  credit  or  payment 
by  means  of  a  finding  contained  in  an 
audit  reiK)rt  as  initially  submitted  to  the 
Department  that  was  conducted  after 
December  31. 1988  and  timely 
submitted  in  accordance  with  34  CFR 
668.23(c),  with  respect  to  grants  made 
during  the  period  of  that  audit. 

(3)  In  determining  whether  the 
institution  qualifies  for  a  payment  or 
reduction  in  accountabiUty,  the 
Secretary  takes  into  account  any 
liabihties  of  the  institution  arising  from 
that  audit  or  any  other  source.  The 
Secretary  collects  those  Uabilities  by 
offset  in  accordance  with  34  CFR  part 
30. 


(Authority:  20  U.S.C  1070a.  1094. 1226a-l) 
Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  to  Preamble  | 

Subparts  A  and  B  of  the  Student  Assistance 
General  Provisions  Regulations 

I.  Academic  Year  (  . 

A.  Section  481(d)(2)  of  the  HEA  provides 
that  an  "academic  year"  must  require  a 
minimum  of  30  weeks  of  instruction  time  in 
which  a  student  is  expected  to  complete  at 
least  24  semester  or  trimester  hours  or  36 
quarter  hours  at  an  institution  that  measures 
program  length  in  credit  hours  or  at  least  900 
clock  hours  at  an  institution  that  measures 
program  length  in  clock  hours. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views:, 

1.  How  should  prorations  be  calculated? 
For  example,  if  22  weeks  are  offered,  how 
does  an  institution  determine  the  portion  of 
an  academic  year  that  applies? 


Federal  Register  /  Vol  59.  Na  39  /  Monday.  February  28.  1994  /  Proposed  Rtfles  9583 


•  IVantk»s  of  in  academic  yMria 
education^  l»ngiMii«  sfaoctar  than  an 
academic  VMT  thould  be  baaad  aoMy  oe  the 
number  of  cradit  or  dock  hours  provided, 
witfaoiit  regard  to  dia  number  of  weeks 
required.  Prondon  rfiouki  not  be  used  fior 
edorational  progiauia  of  ooa  aradamic  year 
or  loogac  AttaoqNa  to  prorate  the  lei^  of 
an  arademk  vear  uaing  bodi  weeks  and 
credit  or  ckxx  hotita  would  be  inconsistent 
and  conftiiiiig.  bacniae  credit  or  clock  hours 
are  not  riwaya  evvoly  diatributed  over  tlw 
caleodar  leiM^th  of  an  educational  program. 
(Kansas  QtyT 

•  noiatioos  should  be  based  on  the 
minimum  number  of  clock  or  credit  hours 
that  a  full-time  student  in  an  eligible  program 
is  scheduled  to  take  in  an  academic  year. 
ProratioQS  aiwald  not  be  based  on  tha 
nimber  of  weeks  in  tl>e  academic  year.  A 
minority  oppoeed  inchision  of  a  reference  to 
"eligible  program"  in  this  recommendation. 
(Atlanta] 

2.  What  ia  a  week?  How  should  portions 
of  a  week  be  treated? 

•  A  week  should  include  any  week  during 
a  portion  of  wliidi  die  educational  proceas 
takes  placa  f  Kanaas  Qtyl 

•  A  maiority  of  participants  recommended 
that  an  instructiocial  week  be  defined  in 
terms  of  a  fixed  standard  of  clock  hours  of 
instruction.  Thus,  fior  examine,  if  r^ulations 
define  an  JnatnirHonal  week  a*  the 
completion  of  30  dock  hours,  a  student  who 
complelae  flO  dock  hours  (tf  instruction  In 
two  caWmdar  weeka  riwuld  be  considered  to 
have  completed  the  equivalent  of  three 
inatructional  weeks.  (New  Yoric] 

•  A  week  should  be  defined  as  a  seven-day 
period  that  can  begin  OD  any  day  of  the  week. 
The  seven-d^  periods  continue  for  30 
periods  of  tima.  (San  Prsnciscoj 

•  A  "week"  should  be  defined  as  either 
each  seven-day  period  writhin  an  enrollment 
period;  or  each  aeven-ilay  period  (within  an 
enrollmeat  period)  durli^  which  any 
instruction  occurred.  (Atlanta) 

3.  What  is  instructional  time?  Should 
periods  provided  for  orieotetian.  testing,  and 
vacation  count? 

•  Instructional  time  rixNild  be  measured 
on  the  baaia  of  calendar  weeks  that  begin  on 
Monday  and  and  on  Sunday.  Instructiona) 
time  sboukl  conslat  of  a  period  of  continuous 
enrollment  beginning  with  the  first  week  of 
classes  and  ending  with  tlta  conclusioo  of  tha 
period  of  enrtdlment.  Induding  any  normally 
scheduled  breaks  in  the  academic  calendar. 
[Kansas  Qty) 

•  Instructional  time  diould  iix:lude  time 
spent  reading  and  taking  examinations.  (New 
Yorid 

•  The  intereeti  of  students,  institutions, 
and  other  conMltuents  need  to  be  omsidered 
in  determining  Inalmctianal  time.  Some 
partic^MQts  recommended  that  die 
determination  be  left  to  eooediting  agencies. 
Other  participants  recommended  that  the 
determination  be  left  to  the  Sebretary.  |San 
Francisco) 

4.  Wfhtf  consideration  diould  be  given  to 
programs  with  condensed  dass  sdiedulea,  or 
to  weekend  propamsT 

•  Becauaeinstiuctional  time  should  be 
measured  on  the  basis  of  periods  of 
continuous  enioUment.  special  consideration 


Sw  condensed  schedules  or  wreekend 
programs  b  mmecessary.  [Kansas  Qty) 

•  The  interests  of  students,  institutions. 
and  other  constituents  need  to  be  oonstdared 
in  determining  how  to  treat  condensed 
sdiedules  and  weekeivl  programs.  Sonoe 
partidpants  recommended  that  the 
deieimination  be  left  to  accrediting  s^endea. 
Other  partidpants  recommended  that  the 
determinatioo  be  left  to  the  Secretary.  (Sm 
Franciaoo) 

•  Condensed  pmgyma  that  int-hniff  the 

equivalent  of  die  workload  of  a  regular 
ecademic-year  program  should  be  considered 
to  meet  the  definition  of  academic  year. 
[Atlanta] 

5.  How  does  the  new  definition  affed  tess- 
than-full-time  students? 

•  The  definition  does  not  afiect  part-time 
studenU.  (Kansas  City] 

•  A  student  who  completes  fewer  than  the 
required  minimum  number  of  clock  or  credit 
hours  during  the  30-week  period  should  be 
considered  less-tiian-full-time.  (San 
Frandsoo] 

•  The  length  of  the  academic  year  is 
irrelevant  to  determining  the  enrollment 
status  of  students.  Enrollment  statiu  is 
determined  by  the  length  of  time  (in  terms  of 
credit  or  clock  hours)  that  a  student  takes  to 
complete  a  "program."  [Atlanta] 

n.  Eligible  Program 

A.  Efiective  July  1. 1993.  section  481(b) 
and  (c)  of  the  HEA  require  a  proprietary        , 
institution  of  hi^er  education  or  a 
postsecondary  vocational  institution  to 
provide  an  eligible  program  of  training  that 
prepares  students  for  gainfiil  employment  In 
a  recognized  occupation.  Section  481(e)  of 
the  HEA  requliee  an  eligible  program  to 
consist  of  at  least  600  clock  hours.  16 
semester  hours,  or  24  quarter  hours  offered 
during  a  minimum  of  15  weeks,  if  the 
program  admits  students  who  have  not 
completed  the  equivalent  of  an  associate 
degree.  An  eligible  program  must  consist  of 
at  least  300  dock  hours,  eight  semester 
hours,  or  12  quvter  hours  offered  during  a 
minimum  of  ten  weeks,  if  the  program  is  an 
undergraduate  program  requiring  the 
equivalent  of  an  «— "^'tH  degree  far 
admisston  or  if  the  program  is  a  graduate  or 
proCesaional  program. 

The  Secretary  is  required  to  dev^op 
regulations  to  determine  the  quaUty  df 
educational  programs  of  less  than  600  dock 
hours.  Those  regulations  must,  at  a 
minimum,  require  those  educational 
programs  to  have  verified  completion  and 
placement  rates  of  at  least  70  percent  An 
educationd  program  of  more  than  300  dock 
hours  and  lasa  than  600  dock  hotirs  that 
meets  the  Secretary's  regulations  qualifies  for 
eligibility  uiKler  the  Fe^ral  Family 
Education  Loan  programs  evmi  if  the 
educational  prugiaiu  ia  not  an  undergraduate 
program  requiring  the  equivalent  of  an 
associate  dajgree  far  admission,  and  even  if 
the  educatkmal  program  is  not  a  graduate  or 
professional  program. 

ftmas  that  the  community  was  odml  to 
addnm  and  the  eomnmrdtfs  views: 

1.  What  is  tiw  equivalent  of  an  associates 
degree? 


•  An  associates  degree  riiould  be  a  depee 
which  meets  the  degiee  requirements  of  any 
State  far  an  asedclate  degree.  (Kansas  Cttyl . 

•  An  associates  degree  should  represent 
the  completion  of  any  educational  program 
that  meets  State  licensure  requirements  and 
that  equals  at  least  the  len^  of  a  typical 
associate  degree  program.  l^Cansas  Gty] 

•  An  associates  degree  should  represent 
the  completion  of  any  educational  program 
leading  to  a  vocational  objective  if  the 
program  is  at  least  1 .800  clock  hours,  (60  or 
48)  semester  hours,  or  (90  or  64)  quarter 
hours.  (The  variation  in  credit  hours  depends 
on  whether  the  negotiators  decide  to  use  the 
number  of  credits  required  to  earn  an 
associate  degree  or  the  number  (rf  credits 
required  for  completion  of  at  least  two 
academic  years.)  [Kansas  Qty] 

•  An  associates  degree  should  represent 
the  completion  of  an  educational  program 
that  is  at  least  two  wrademic  years  in  lenRth 
[KansasCity] 

•  An  associates  degree  should  repreaent 
the  completion  of  an  educational  program 
leading  to  licensure  in  an  occupation,  if  a 
community  ooUege  offers  an  associate  degree 
program  for  that  occupation.  (Kansas  Qty) 

•  An  associates  de^ee  should  be 
determined  by  the  ptofeasional  iudgment  of 
the  Secretary.  (Kansas  Qty) 

•  An  associates  degree  should  be 
determined  by  an  institution's  State  licensing 
agency.  (Kansas  Qty] 

•  An  aasodatea  degree  riiould  coosist  of 
previous  training  in  the  same  fieU  of  atudy 
as  that  far  which  die  eUgible  program 
prepares  training.  (Kanaas  Ci^ 

•  An  associates  degree  should,  far 
occupations  with  apprentioeahlp  pro-ams. 
require  the  oompletian  of  five-yev 
^>p«enticeafaip  pragFtms.  (Kansas  Qty) 

•  An  aasociatee  degree  should  represent 
Uw  completion  of  the  equivalent  of  two  years 
of  suocassfiil  acadsmic  work  in  a 
postsecondary  environment  or  a  profeasional 
license  tiiat  req\iired  a  specific  period  of 
trainiifg  and  perhaps  work  expwience.  [New 
York] 

•  An  asaodates  degree  should  repieeeut 
the  completion  of  the  equivalent  of  at  least 
two  academic  years  of  study,  subject  to 
compliance  with  applicable  State  laws  and 
regulations.  (San  Ftandsoo] 

•  An  associates  degree  should  represent 
the  completion  of  60  semester  hours  or  the 
equivalent  [AUanta] 

2.  What  are  other  meesures  of  "quality"  for 
programs  of  less  than  600  hours? 

•  An  educational  program  should  be 
considered  to  satisfy  the  Secretary's  quality 
measures  if  a  program  that  ptepaies  students 
for  State  bcenoure  in  an  occupation;  a 
program  that  prepares  students  for 
certification  l^  a  nationally  recognized 
professional  or  Industry  assodation;  or  a 
program  that  is  approved  by  a  nationally 
recognized  accrediting  agency  or  association. 
(KansasCity) 

•  No  additional  measures  should  be 
included.  [New  York.  Atlanta) 

3.  How  should  die  required  job  placement 
and  graduation  rates  be  calculated?  How 
often  riioold  the  rates  be  calculated? 

•  The  methodology  and  timing  far  the 
calculations  should  be  Identical  to  thoae 


required  under  the  Carl  D.  Periuns  Vocational 
and  Applied  Technology  Education  Act  and 
the  Student  Right-to-Know  and  Campus 
Security  Act  [Kansas  City] 

•  Calculation  of  completion  rates  should 
be  based  on  the  fonnula  used  under  the 
Student  Right-to-Know  and  Campus  Securify 
Act,  except  that  the  calculation  should  not 
include  time-specific  constraints.  [New  Yorkl 

•  Calculation  of  placement  rates  should  be 
based  on  the  formula  used  under  the  Student 
Right-to-Know  and  Campus  Security  Act, 
except  that  only  completers  should  be 
counted  in  the  denominator.  No  time  frame 
should  be  used  in  the  calculation.  [New 
York) 

•  Regulations  should-define  completion 
rate,  graduation  rate,  and  full-time 
employment  (which  should  specify  a  period 
of  time  in  a  job).  [San  Francisco] 

•  Calculations  should  be  based  over  a  two- 
three  year  period  to  reflect  long-term  trends 
and  avert  the  adverse  impact  of  short-term 
problems  such  as  those  caused  by  economic 
conditions.  Institutions  that  fall  below  the 
minimum  rates  ought  to  be  provided  appeal 
procedures.  (San  Francisco] 

•  Because  there  are  many  State  regulations 
and  accrediting  agency  standards  governing 
this  area,  institutions  should  be  allowed  to 
follow  the  most  restrictive  ones.  Institutions 
following  the  most  restrictive  regulations  and 
standards  should  not  be  rbquired  to  maintain 
multiple  sets  of  documentation 
demonstrating  compliance  with  a  variety  of 
regulations  and  standards.  [San  Francisco) 

•  The  cohort  for  calculation  of  placement 
rates  should  include  placement  in  fobs 
related  to  the  occupation  for  which  students 
are  trained.  [San  Francisco] 

•  In  calculating  placement  rates,  students 
should  be  counted  as  employed  if  they  obtain 
jobs  within  180  days  of  graduation.  Students 
should  be  counted  as  employed  if  they  obtain 
jobs  in  the  field  for  which  they  were  trained 
or  a  related  field.  Students  (such  as  those  in 
continuing  education  or  in  the  military)  who 
are  not  looking  for  a  job  should  be  excluded 
from  the  calculation.  The  calculation  should 
be  based  on  a  percentage  of  graduates. 
Incarcerated  or  physically  incapacitated 
students  should  be  excluded  irom  the 
calculation.  [Atlanta] 

4.  What  documentation  is  required  to 
support  the  institution's  completion  and  job 
placement  rates? 

•  Documentation  should  be  identical  to 
that  required  under  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  and  the  Student  Right-to- 
Know  and  Campus  Security  Act.  [Kansas 
City] 

•  Documentation  should  be  any 
documentation  required  by  the  institution's 
State  or  accrediting  agency.  The  rates  can  be 
verified  through  required  compliance  audits. 
[New  York] 

Calculations  should  be  included  in  the 
Fiscal  Operations  Report  and  Application  to 
Participate  (FISAP)  for  the  campus-based 
programs.  The  time-frame  for  reporting  this 
data  should  be  relatively  short,  to  ensure  that 
the  data  is  relevant.  [San  Francisco] 

•  A  student's  placement  information 
shoxild  be  maintained  in  each  student's  file. 
Placement  information  should  be  available 
for  the  purposes  of  audits.  [San  Francisco) 


•  I]  stitutions  should  maintain 
empU  yment  records  on  file  to  confirm 
place]  3ents.  Employment  records  shoiild  not 
be  sul  mitted  to  the  Department  of  Education. 
(Atlai  ta] 

ni.  Pp  igram  Participation  Agreement 

A.  2  ection  487(a)(S)  requires  an  institution 
to  pro  ride  assurances  that  the  institution  will 
provi(  e,  upon  request  and  in  a  timely 
fashic  3,  information  relating  to  its 

admit  istrative  capability  and  financial 
respoi  Lsibility  to  the  Seovtary,  the  designated 
State  ;  tostsecondary  review  entity  designated 
imdei  subpart  1  of  part  H  of  Title  IV  of  the 
HEA,  he  appropriate  guaranty  agency,  and 
accrec  iting  agency  or  association. 

Issu  es  that  the  community  was  asked  to 
addre  ts  and  the  community's  views: 

1. 1-  Dw  should  agencies  obtain  this 
infom  lation  from  institutions? 

•  C  Iher  agencies  should  obtain  the 
infom  lation  through  IPEDS  or  accrediting 
agenc  r  annual  reports.  (San  Francisco) 

•  R  Hjuests  should  be  made  in  writing  to 
the  C)  ief  Executive  Officer  and  the  Chief 
Finan  :ial  Officer  of  the  institution.  [Kansas 
City) 

2.  S  lould  there  be  a  standard  information- 
sharir  g  format? 

•  T  lere  should  be  a  standard  information 
sharin  g  format  provided  that  the  institution 
is  allc  kved  to  report  using  its  accounting 
syster  i.  (Kansas  City] 

•  T  jere  needs  to  be  a  standard  information 
sharifl  g  format  that  can  be  completed  readily 
and  ci  rresponds  to  the  institution's  fiscal 
year.   New  York] 

•  T  le  Department  should  provide  a  single 
form  I  lat  can  be  used  for  all  agencies. 
[Atlar  ta] 

B.  S  action  487(a)(8)(B)  requires  institutions 
that  ai  Ivertise  job  placement  rates  to  make 
availa  )le  to  prospective  students  relevant 
State  icensing  requirements  for  any  job  for 
which  the  course  of  instruction  is  designed 
to  pre  )are  the  student. 

Issu  ?s  that  the  community  was  askedjo 
addre  ;s  and  the  community's  views: 

1.  V  ow  often  should  institutions  be 
requii  id  to  update  licensing  data? 

•  k  stitutions  should  update  the  data 
when(  ver  State  licensing  agencies  require 
that  u  >dates  or  regulation  must  occur.  (San 
Franc  sco,  Kansas  City,  Atlanta] 

•  li  formation  always  needs  to  be  current 
[New  fork] 

2.  S  lould  there  be  a  standard  format  for 
provi(  ing  this  information  to  prospective 
studei  its? 

•  A  typical  brochure  should  be  used  to 
conve  I  information  to  students.  [San 
Franc  sco) 

•  T  lere  should  not  be  a  standard  format 
for  pr  ividing  this  information  to  prospective 
studei  its.  [Kansas  City,  New  York.  Atlanta) 

•  T  le  institution  should  use  the  States 
requii  ;d  format  for  providing  consumer  data 
to  stu<  ients.  If  the  Secretary  requires 
additi  >nal  information,  the  information 
shoul(  1  be  consistent  with  the  formats  that 
the  ini  titution  already  uses.  [Kansas  Qty] 

C  Section  487(a)(13)  provides  that  an 
instillation  may  not  deny  Federal  financial 
aid  to  tan  eligible  student  because  the  student 
is  stu<  ying  abroad  in  a  program  approved  for 
credit  by  the  home  institution. 


Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  Should  a  consortium  agreement  be 
required? 

•  A  consortium  agreement  should  not  be 
required.  [Kansas  City,  San  Francisco) 

•  A  consortium  agreement  should  be  used 
for  pre-approved  work.  Institutions  need  to 
ensure  that  two  institutions  are  not  giving  aid 
at  the  same  time.  [New  York] 

•  A  consortium  agreement  should  be 
required  if  the  student  is  paying  tuition  at  the 
home  institution  and  a  second  institution  is 
involved.  Otherwise  no  consortium 
agreement  should  be  required.  [Atlanta] 

2.  Does  the  study-abroad  program  have  to 
be  part  of  the  student's  program  at  the  home 
institution? 

•  The  study  abroad  program  need  not  be 
a  part  of  the  student's  program  at  the  home 
institution,  but  must  count  toward  a  degree 
at  the  institution.  (Kansas  City] 

•  The  study  abroad  program  should  be  a 
part  of  the  student's  home  program.  [San 
Francisco,  Atlanta] 

•  An  institution  should  not  be  obligated  to 
enter  into  an  agreement  with  a  student  who 
wants  to  study  abroad.  (New  York] 

3.  How  should  the  term  "approved  for 
credit"  be  defined? 

•  The  term  "approved  for  credit"  should 
mean  that  credits  are  fully  transferable 
(accepted  for  credit)  into  an  eligible  program 
offered  by  the  home  institution.  (Kansas  City] 

•  "Approved  for  credit"  should  mean  used 
toward  a  degree  as  defined  by  the  institution. 
[San  Francisco] 

•  "Approved  for  credit"  should  mean  that 
it  is  determined  in  advance  that  the  credit  is 
accepted  at  the  home  Institution.  (Atlanta] 

4.  Should  a  standard  format  be  developed 
for  institutions  to  report  study  abroad 
programs? 

•  A  standard  format  flor  institutions  to 
report  study  abroad  programs  is  not  needed. 
It  does  not  appear  that  any  reftorting  is 
required.  [Kansas  City,  New  York,  San 
Francisco,  Atlan^) 

D.  Section  487fa)(14)(A)  requires  a  new 
institution  or  an  institution  that  undergoes  a 
change  of  ownership  or  changes  its  status  as 
a  parent  or  subordinate  institution  to  develop 
a  Default  Management  Plan  to  participate  in 
the  FFEL  program.  The  Secretary  must 
approve  the  plan  and  the  plan  must  be 
implemented  for  two  years  after  the 
institution  is  initially  certified  as  an  eligible 
institution  or  for  two  years  after  its  change 
of  ownership  or  status. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  Should  the  criteria  in  Appendix  D  of 
current  regulations  be  used  as  the  basis  for 
the  Secretary's  approval  of  default  plans? 

•  Unless  otherwise  required,  an  institution 
should  use  Appendix  D  or  submit  any  other 
approved  default  management  plan.  [Kansas 
City,  Atlanta) 

•  If  anew  institution  uses  Appendix  0,  it 
is  subject  to  things  it  can't  do  as  a  new 
institution.  What  is  in  Appendix  D  that  isn't 
in  the  new  regulations  already?  New 
institutions  will  certify  that  they  will  adopt 
the  stipulated  plan  they  have  in  place  (that 
has  approval  from  the  appropriate  State  and 
or  accrediting  body.)  (New  York) 
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2.  Should  there  be  other  criteria? 

•  Other  criteria  should  include:  a)  more 
follow  up  once  the  student  leaves  the 
institution;  and  b)  additional  cooperation 
with  all  partners  in  the  program,  Le.,  lenders, 
institutions,  and  secondary  markets.  The 
Department  should  reassess  the  method  for 
determining  cohort  default  rate.  It  is  not  fair 
for  most  institutions.  [San  Francisco] 

•  No  other  criteria  is  needed.  (Atlanta] 

E.  Section  487(a)(18)(A)  requires  an 
institution  that  offers  athletically-related 
student  aid  to  compile  annually  data  on 
expenses  and  revenues  of  athletic  activities 
and  expenses  and  revenues  of  the  institution. 

1.  How  should  the  terms  "revenues"  and 
"expenses"  be  defined? 

•  There  should  be  coordination  with 
NCAA  regulations  and  audit  guides.  (San 
Francisco) 

•  Institutions  should  be  allowed  to  use  the 
accounting  principles  and  terms  they  are 
currently  using  to  define  "revenues"  and 
"expenses."  [Kansas  Cify] 

F.  Section  487(a)(19)  provides  that  if  a 
student  is  unable  to  meet  his  or  her  financial 
obligation  to  the  institution  because  of  a 
delay  in  the  disbursement  of  proceeds  of  a 
Title  IV,  HEA  program  loan  (due  to 
compliance  with  Title  IV  requirements  or 
delays  attributable  to  the  institution),  the 
institution  may  not  penalize  the  student  in 
any  %vay,  including  assessing  a  late  fee; 
denying  the  student  access  to  class,  the 
library,  or  other  fecilities;  or  requiring  that 
the  student  borrow  additional  funds. 

1.  How  should  the  term  "denial  of  access 
to  classes"  be  interpreted? 

•  "Denial  of  access"  should  mean  the 
student  is  not  given  access  to  equipment  or 
supplies.  (San  Francisco] 

2.  What  should  be  considered  as  a 
condition  to  meet  the  definition  of  a  "delay 
in  the  delivery  of  proceeds?" 

•  This  section  should  not  apply  to:  1) 
delays  by  lenders  or  guarantore  in  delivering 
loan  proceeds  which  are  not  caused  by  the 
necessity  of  complying  with  Title  IV 
requirements;  and  2)  delays  attributable  to 
the  student's  not  providing  information  by 
known,  published,  or  noticed  deadlines,  that 
the  institution,  lender,  or  guarantor  must 
have  in  order  to  comply  with  Title  IV 
requirements.  (Example.  IRS  1040  forms  for 
verification.) 

The  Secretary  should  regulate  in  such  a 
way  that  it  is  clear  that  institutions  may 
charge  reasonable  interest  on  unpaid  bills 
where  the  delay  in  Title  IV  delivery  is 
attributed  to  the  student  or  an  agency  other 
than  the  institution.  [Kansas  City] 

•  This  section  does  not  address  delays  for 
which  the  student  has  not  met  public 
deadlines  or  perfonned  all  obligations 
necessary  to  ensure  the  delivery  of  timely 
aid.  [Kansas  City] 

•  If  the  student  does  not  provide 
documents,  it  is  not  applicable.  It  should 
relate  only  to  a  30  day  delayed  disbursement. 
(Atlanta) 

•  No  constraints  should  be  put  on  a 
student  for  the  delay  of  that  portion  of  tuition 
covered  by  the  first-time  Stafford  loan  or  in 
the  case  of  institutional  delay.  [New  York] 

•  Consideration  should  be  given  to  the 
laws  of  various  states  since  they  differ  as  to 


when  a  student  must  meet  his  or  her 
financial  obligation  at  an  institution.  (San 
Francisco] 

3.  If  a  delay  is  caused  by  the  lender  or 
institution  can  the  guarantee  agency  take 
actions  that  are  prohibited  under  other 
circumstances? 

•  No.  a  guaranty  agency  should  not  be 
allowed  to  take  action  if  the  delay  is  caused 
by  the  lender  or  institution.  [New  York) 

•  G.  Section  487(a)(20)  prohibits  an 
institution  from  paying  a  commission,  bonus 
or  other  incentive  payment  based  directly  or 
indirectly  on  success  in  securing  enrollments 
or  financial  aid  to  any  person  or  entity 
engaged  in  any  student  recruiting  or 
admission  activities  or  in  making  decisions 
regardii>g  the  awarding  of  student  financial 
assistance. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  How  should  the  Department  determine 
that  an  institution  is  not  providing 
commissions,  bonuses,  and  other  incentive 
payments? 

•  Compliance  should  be  determined 
through  the  audit  process.  Auditors  check 
employment  and  payroll  records.  (San 
Francisco,  Atlanta) 

2.  If  an  institution  awards  merit  pay  to 
salaried  employees  in  increments  as  the 
student  successfully  completes  portions  of 
the  course,  graduates,  or  gets  placed  in  a  job, 
would  the  institution  be  in  compliance? 

•  Institutions  should  be  allowed  to  provide 
merit  incenti\'es  to  employees  as  long  as  it 
cannot  be  attached  to  the  enrollment  process 
(i.e.,  servicing  retaining,  and  placing  students 
after  the  first  day  of  class  at  the  institution.) 
[Kansas  City) 

Salaried  employees  should  be  rewarded  for 
retention.  Any  compensation  (non-salaried) 
for  the  enrollment  of  financial  aid  students 
is  illegal.  There  appears  to  be  opposition  to 
compensating  for  the  "warm  bcxly  count" 
and  financial  aid  packages,  but  it  does  seem 
that  the  statute  allows  for  a  legitimate  basis 
for  compensation  above  base  salary  for  areas 
such  as  retention,  however  defined,  and/or 
completion  rates.  (New  York) 

•  As  the  intent  appears  to  be  elimination 
of  head  count  recruitment  commissions, 
bonuses  on  merit  jjay  may  be  made  as  long 
as  they  are  not  made  solely  as  the  basis  of 
recruitment  of  the  student  The  Department 
should  define  who  is  an  employee.  [Atlanta] 

•  The  Institution  would  be  in  compliance 
if  an  institution  awards  merit  pay  to  salaried 
employees  in  increments  as  the  student 
successfully  completes  portions  or  the 
course,  graduates,  or  gets  placed  in  a  job. 
[Kansas  City) 

IV.  Annual  Audits 

A.  The  Secretary  is  authorized  to  prescribe 
regulations  for  institutional  and  thii^-party 
servicer  audits.  Section  487(c)(l)(A)(i) 
requires  an  annual  audit  of  the  financial 
condition  of  the  institution  in  its  entirety  and 
an  annual  audit  of  the  institution's 
compliance  with  the  requirements  governing 
the  Title  IV  programs.  The  institution  must 
make  these  audits  available  to  cognizant 
guaranty  agencies,  eligible  lenders,  State 
agencies,  and  the  State  review  entities 
designated  under  subpart  1  of  part  H  of  Title 
IV  of  the  HEA. 


Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  To  what  extent,  if  any,  should  the 
annual  audit  requirement  be  waived  or 
limited?  Should  this  requirement  for  annual 
audits  be  waived  for  institutions 
participating  in  the  Quality  Assurance 
Program? 

•  Annual  financial  audit  should  be  waived 
in  all  instances  except  in  the  case  of  new 
institutions,  institutions  undergoing  a  change 
in  ownership,  institutions  with  a  cohort 
default  rate  in  excess  of  25  percent  for  one 
year,  and  institutions  that  did  not  satisfy  all 
factors  of  financial  responsibilitj-  in  their 
most  recent  financial  statement  issued  to  the 
Department.  Furthermore,  institutions  would 
be  required  to  submit  no  more  than  two 
consecutive  annual  audits  before  being 
considered  released  from  the  annual  audit 
requirement 

Annual  compliance  audit  should  be 
waived  for  all  institutions  except  in  the  case 
of  new  institutions,  institutions  undergoing  a 
change  of  ownership,  and  institutions  which 
have  undergone  a  compliance  audit  within 
the  past  three  years  which  resulted  in  Title 
IV  liabilities  in  excess  of  one  percent  of  Title 
IV  funds  disbursed. 

A  further  suggestion  was  made  to  truncate 
the  audit  requirements  if  the  Secretary 
continues  to  require  an  annual  audit  A 
minority  of  the  group  felt  that  annual  audits, 
both  financial  and  compliance,  should  be 
required  and  not  waived.  Those  institutions 
that  meet  quality  assurance  criteria  would  be 
required  to  submit  a  short  fbmi  audit  on  a 
biannual  basis.  (Atlanta) 

•  No  further  burden  should  be  placed  on 
institutions  than  their  State  already  requires 
or  than  the  IRS  requires  of  them.  If  someone 
else  wants  the  audit,  the  Department  should 
be  responsible  for  distributing  them.  There 
should  be  diminishing  filing  requirements 
based  upon  performance  evaluation  factors 
and  general  longevity  of  Institutions  to 
exempt  an  institution  from  an  annual  audit 
A  minority  suggested  that  pledged  asseta  be 
accepted  at  some  level  in  lieu  of  a  certified 
annual  audit.  (New  York] 

•  The  annual  audit  requirement  could  be 
waived  in  certain  areas,  e.g.,  the  institution 
could  be  exempt  from  the  student 
compliance  comfwnents  but  not  &t>m  a 
financial  audit  if  the  institution  is  in  the 
quality  assurance  program.  [San  Francisco) 

•  The  Department  should  develop  a  set  of 
guidelines  that  would  permit  exemptions. 
(Atlanta] 

2.  How  should  guaranty  agencies,  lenders, 
and  other  parties  request  audit  information 
frt)m  institutions? 

•  An  audit  correction  action  plan  should 
be  sent  to  guaranty  agencies  and  lenders. 
Requests  should  be  in  writing  with 
explanations  of  why  the  request  is  made. 
Freedom  of  Information  Act  procedures 
could  be  used.  Requests  should  be  made  to 
the  appjypriate  official  on  campus. 
Information  may  not  be  given  to  any  third- 
party  without  the  approval  of  the  Institution. 
(San  Francisco) 

•  Requests  should  be  in  tvriting  to  the 
Chief  Executive  Officer  and  the  Chief 
Financial  Officer.  A  minority  of  the  group 
believed  that  all  requests  should  be  made  m 
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writing  to  the  Chief  Financial  Officer  only. 
[Kansas  City] 

•  Institutions  should  be  notified  of  any 
requests  for  infcumation  and  when 
information  is  released  to  appropriate 
agencies.  The  information  should  be  released 
only  to  the  parties  already  listed  in  the 
statute.  (Kansas  Gty] 

•  Information  should  be  provided  to 
guaranty  agencies,  lenders,  and  other  parties 
upon  request  (Atlanta) 

B.  In  matters  not  governed  by  specifk 
provisions,  section  4a7(c)(l)(B)  provides  for 
the  establishment  of  standards  of  financial 
responsibility  and  administrative  capability 
that  include  any  matter  the  Secretary  deems 
necessary  for  the  sound  administration  of  the 
financial  aid  programs  (such  as  the  pertinent 
actions  of  any  owner,  shareholder,  or  person 
exercising  control  over  an  eligible 
institution.) 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  other  administrative  capability  or 
financial  responsibility  standards  should  be 
considered? 

•  Agencies  other  than  the  Department  that 
are  permitted  to  request  the  same  information 
should  only  be  allowed  to  request  documents 
used  by  the  Department  (New  York] 

•  No  other  standards  of  financial 
responsibility  should  be  considered.  [Kansas 
Qty,  San  Francisco] 

V.  Institutional  Refund  Policy 

Section  484B(bK2)  requires  that  each 
institution  participating  in  any  Title  IV.  HEA 
program  shall  have  a  fair  and  equitable 
refund  policy  under  which  the  institution 
refunds  unearned  tuition,  fees,  room  and 
board,  and  other  charges,  to  a  student  who 
received  Title  IV  assistance  (including 
Federal  PLUS  loans  received  on  the  student's 
behalf)  for  a  student  who  does  not  register  for 
the  period  of  attendance  for  which  assistance 
was  intended  or  withdraws  or  otherwise  fails 
to  complete  the  period  of  enrollment  for 
which  assistance  is  provided. 

An  institution's  refund  policy  is 
considered  to  be  fair  and  equitable  if  the 
policy  provides  for  a  refund  in  an  amount  of 
at  least  the  largest  of  the  amounts  provided 
under— 

(1)  The  requirements  of  applicable  State 
law; 

(2)  The  specific  refund  standards 
established  by  the  institution's  nationally 
recognized  accrediting  agency  if  those 
standards  are  approved  by  the  Secretary; 

(3)  The  pro  rata  refund  calculation 
described  in  the  statute  for  any  student 
whose  withdrawal  date  is  on  or  before  the  60 
percent  point  in  time  in  the  period  of 
enrollment  for  which  the  student  has  been 
charged. 

The  term  "pro  rata  refund,"  means  a 
refund  by  the  institution  to  a  student 
attending  that  institution  for  the  first  time  of 
not  less  than  that  portion  of  the  tuition,  fees, 
room,  board,  and  other  charges  assessed  the 
student  by  the  institution  equal  to  the  portion 
of  the  period  of  enrollment  for  which  the 
student  has  been  charged  that  remains  on  the 
last  recorded  day  of  attendance  by  the 
student,  rounded  downward  to  the  nearest  10 
percent  of  that  period,  less  any  unpaid 
charges  owed  by  the  student  for  the  period 
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of  ei  irollment  for  which  the  student  has  been 
chai  ;ed,  and  less  a  reasonable ..  dministrative 
fee  I  ot  to  exceed  the  lesser  of  five  percent  of 
the  I  uition,  fees,  room  and  board,  and  other 
cha]  }es  assessed  the  student,  or  $100. 

'"  he  portion  of  the  period  of  enrollment 
for  \  rhich  the  student  has  been  charged  that 
rem  ins,"  is  determined — 

(1  In  the  case  of  an  educational  program 
that  is  measured  in  credit  hours,  by  dividing 
the  I  otal  number  of  weeks  comprising  the 
peri  xi  of  enrollment  for  which  the  student 
has  teen  charged  into  the  number  of  weeks 
remi  lining  in  that  period  as  of  the  last 
recc  -ded  day  of  attendance  by  the  student; 

(2  In  the  case  of  an  educational  program 
that  is  measured  in  clock  hours,  by  dividing 
the  I  Dtal  number  of  clock  hours  comprising 
the  leriod  of  enrollment  for  which  the 
stuc  ;Dt  has  been  charged  into  the  number  of 
cloc  i  hours  remaining  to  be  completed  by  the 
stuc  )nt  in  that  period  as  of  the  l^t  recorded 
day  }f  attendance  by  the  student;  and 

(3  In  the  case  of  a  correspondence 
proj  ram,  by  dividing-the  total  number  of 
less  ins  comprising  Uie  period  of  enrollment 
for  \  rhich  the  student  has  been  charged  into 
the  lumber  of  lessons  not  submitted  by  the 
stuc  snt. 

Is  lues  that  the  community  was  asked  to 
address  and  the  community's  views: 

l.|How  should  the  "60  percent  point  in 
tim4"  be  determined?  Should  this  be  based 
on  scheduled  time  in  the  program  or  actual 
attei  idance? 

•  The  "60  percent  point  in  time"  should 
be  fa  ised  on  scheduled  time  in  the  program, 
not  I  in  actual  attendance.  (Kansas  City,  San 
Frai  Cisco,  Atlanta) 

•  In  the  absence  of  formal  withdrawal  by 
the  I  itudent,  it  is  up  to  the  institution  to 
devj  se  a  mechanism  to  determine  the  last 
date  of  attendance.  (Kansas  City] 

2.  How  should  the  term  "student  who  is 
attei  iding  the  institution  for  the  first  time"  be 
defi  led?  Should  this  mean  the  first  time  ever 
or  tl  e  first  time  at  the  institution? 

•  Only  first  year,  first-time  students'  should 
be  c  msidered  "first  time."  (San  Francisco] 

•  "A  student  who  is  attending  such 
inst  tution  for  the  first  time"  should  be 
defi  led  as  the  first  time  ever  rather  than  the 
first  time  at  an  institution.  Some  attendees 
favo  red  defining  "first  time"  as  the  first  time 
at  tl  e  institution.  Pro  ration  should  continue 
unti  the  student  finishes  his  or  her  first 
peri^  of  enrollment  for  which  they  have 
beei :  charged,  or  until  the  student  has 

witl  drawn  fitim  that  term,  class,  or  program 
for  1  /hich  they  have  been  charged.  If  the 
stuc  ent  re-enters  the  institution,  they  would 
not  >e  considered  a  first  time  student 
[Kai  sas  City] 

•  "First-time  student"  is  a  student  at  that 
part  cular  institution  in  their  first  scheduled 
peri  }d  of  enrollment  for  which  the  student 
has  )een  charged.  [New  York,  Atlanta] 

•  "First-time  student"  should  be  defined 
as  a  student  enrolled  for  the  first  time  at  the 
inst  tution  in  an  eligible  program.  [Atlanta] 

•  The  regulations  should  not  determine  a 
min  mum  program  length  to  consider  a 
stuc  ent  as  attending  at  a  prior  institution  or 
cun  snt  institution.  [Kansas  City] 

•  If  a  student  enrolls  for  any  pericxl  of 
timi  ,  drops  out,  then  returns,  they  are  not 


considered  enrolled  for  the  first  time  for  the 
secx>nd  enrollment  pericxi.  If  standard  terms 
of  enrollment  are  used,  the  student  should  be 
considered  first  time  for  the  first  term  of 
enrollment  for  which  they  were  charged.  If 
standard  terms  are  not  used,  the  lesser  of  60 
f>ercent  of  the  first  academic  year  or  60 
percent  of  the  program  should  be  used. 
[Atlanta] 

3.  How  should  the  term  "pericxl  of 
enrollment  for  which  the  student  baa  been 
charged"  be  defined? 

•  The  term  "pericxi  of  enrollment  for 
which  the  student  has  been  charged"  should 
be  left  to  the  institution  to  define  based  cm 
scheduled  time.  [New  York] 

•  The  "pericxi  of  enrollment  for  which  the 
student  has  been  charged"  should  be  defined 
based  on  full  c:harges  for  the  increment  of  the 
enrollment  pericxi  defined  by  the  institution 
as  the  "period  for  charges."  [Kansas  Qty] 

•  The  "period  of  enrollment  for  whicih  the 
student  h^  been  charged"  should  be  defined 
as  the  length  of  time  for  which  the  student 
was  initially  chaiged.  For  example,  for  an 
institution  that  c:harges  by  semester,  the  first 
semester  the  student  was  cJiaiged  is  the 
relevant  pericxl  of  enrollment  (Atlanta] 

•  The  "pericxi  of  enrollment  for  whic:h  the 
student  has  been  charged"  should  be  defined 
as  a  minimum  of  one  academic  term,  quarter, 
or  semester  or,  for  clcxik  hour  institutions,  as 
a  minimum  of  one-third  of  an  academic  year. 
If  the  institution  charges  for  a  foil  program, 
the  length  of  the  program  should  be  defined 
as  an  academic  period.  (Kansas  City] 

•  The  "pericxi  of  enrollment  for  which  the 
student  has  been  charged"  should  be  defined 
as  the  length  for  which  a  student  would  be 
eligible  to  receive  Title  IV  assistance.  [San 
Francisco] 

4.  Should  the  regulations  address  specific 
rec]uirements  regarding  the  treatment  of 
equipment  or  book  costs  to  be  included  in 
pro  rata  refond  calculations? 

•  Bcx>ks  and  supplies  should  be  excluded 
fitnn  the  pro  rata  c:alcnilation.  Only  fees  for 
services  rendered  over  time,  e.g.,  lab  fees, 
should  be  included.  Exclude  "up  bont"  fees 
(applic:ation)  and  bcx>ks.  supplies,  and 
equipment  up  to  a  certain  dollar  amount. 
There  is  a  differenc:e  between  a  service  fee 
and  a  purchase  of  supplies,  equipment,  and 
bcx>ks.  Purchases  should  be  excluded  [New 
York] 

•  The  regulations  should  state  that 
equipment,  bcx}ks  supplies,  telephone 
charges,  pariung  fines,  etc  should  not  be 
included  with  pro  rata  requirements.  (Kansas 
City.  Atlanta] 

•  Charges  for  equipment,  instructional 
materials,  etc  should  not  be  included  in  the 
c:alcuIation  for  refund  purposes  if  separately 
charged  by  the  institution.  (San  Francisco] 

•  If  bcx)ks  and  supplies  are  provided  by  the 
institution  and  the  institution  has  delivered 
the  bcx)ks  and  supplies  to  the  student,  the 
bcx>k8  and  supplies  should  be  exc:luded  from 
the  pro  rota  refund  policy.  (Kansas  City] 

•  Certain  fees  assessed  by  the  institution 
should  be  included  in  the  pro  rata  refund 
where  the  students  do  not  realize  the  benefits 
over  the  enrollment  pericxl  to  include  one 
time  charges,  i.e.,  application  fee,  orientation 
enlarges,  testing  fees,  and  deferred  payment 
fees.  Other  charges  assessed  by  the 


institution  should  be  excluded  from  the  pro 
rata  refund  when  the  student  does  not  realize 
the  benefit  over  the  enrollment  pericxi  to 
include  fines,  penalties,  and  individual 
charges  (i.e.,  parking  fines,  and  health  center 
charges.)  Bcx>ks  and  supplies  should  not  be 
included  in  pro  rata  refund  unless  they  are 
considered  a  mandatory  chaige  by  the 
institution  (i.e.  not  when  the  student  has  the 
option  of  buying  from  the  institution  or  some 
other  source.)  (Atlanta] 

•  If  all  equipment  and  bcxiks  are  purchased 
at  one  time  or  issued  to  the  student  before 

he  or  she  tenninates  his  or  her  enrollment, 
the  cost  should  be  included  in  the  refund. 
The  institution  should  c±arge  the  whole 
amount  which  is  not  returnable.  Equipment 
must  be  returned  and  able  to  be  used  again. 
If  equipment  has  not  yet  been  issued,  the 
student  would  be  eligible  for  a  100  percent 
refund.  (San  Francisco] 

5.  Should  the  regulations  address  a  time 
frame  for  student  refunds?  Should  the 
regulations  have  a  minimum  program  length 
that  a  student  must  complete  before  the 
student  will  not  be  considered  to  bo 
attending  "for  the  first  time?" 

•  The  time  fi^me  for  all  refunds  should  be 
uniformly  60  days  from  the  date  the 
institution  becomes  aware  that  a  student  has 
withdrawn.  (San  Francisco] 

•  The  regulations  should  indicate  the  time 
frame  for  issuing  student  refunds  to  be  the 
same  as  current  refund  requirements-  within 
60  days  of  determination  that  a  refond  is  in 
order.  (Kansas  City] 

•  Refunds  should  be  made  30  da^s  from 
date  of  determination.  (San  Francisco] 

•  Regulations  should  not  address  a  time 
frame  for  refonds  since  it  is  already 
addressed  by  the  State  or  accrediting 
agencies.  [Atlanta] 

6.  Should  the  regulations  address  how 
institutions  will  account  for  credit  balances? 
Should  these  fonds  be  kept  in  a  restrictive 
account  rather  than  the  institution's  general 
operating  account? 

•  The  regulations  should  not  address  how 
institutions  account  for  credit  balances  nor 
restrictive  or  general  operating  accounts.  A 
minority  of  the  group  felt  that  students  with 
a  baccalaureate  degree  should  be  exempt 
from  the  language.  (Kansas  Cityl 

•  The  group  recoinir.ends  that  regulations 
remain  silent  on  the  method  by  which 
institutions  account  for  credit  balances.  (San 
Francisco.  Atlanta] 

•  After  all  returns  have  been  made  to  the 
Federal  program  from  which  the  fonds  came, 
there  should  be  a  reasonable  pericxi  of  time 
for  the  student  to  request  his  account  balance 
if  there  are  educational  costs  outstanding. 
[San  Francisco] 

7.  Since  the  statute  would  imply  than  an 
institution  is  required  to  calculate  all  three 
policies  and  make  the  payment  on  the  one 
most  generous,  should  the  institution  be 
allowed  to  determine  which  is  generally  most 
generous  an  make  that  the  official  refond 
policy? 

•  Institutions  should  be  allowed  to 
determine  the  refond  policy  that  is  generally 
most  generous  and  use  that  policy. 
Institutions  would  define  "generally  mo'st 
generous."  (Kansas  City.  San  Francisco. 
Atlanta] 
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•  The  Department  shojd^d  issue  guidelines 
for  institutions  to  use  ia^deteimining  which 
methcxl  to  use.  If  the  institutions  use  average 
costs  in  awarding  and  packaging,  average 
costs  should  be  used  ii|  refonds.  (San 
Francisco] 

•  Institutions  should\pt  be  allowed  to 
determine  which  refond  ii  "generally  most 
generous."  This  is  inconsittent  with  the 
statute.  The  statute  does,  niwever,  permit 
institution  to  develop  an  aiborithm  that 
integrates  the  three  refondypolicies  and 
yields  the  calculation  "m«5st  generous"  to 
each  individual  student.  (The  requirements 
should  apply  only  to  thetealculation  of 
refonds  for  students  whoW^t^ipients  of 
financial  aid  under  Title  rCr[Kansas  City] 

8.  How  should  "fair  and  equitable"  be 
defined? 

•  Fair  and  equitable"  should  be  defined  as 
most  generous  to  the  student.  (San  Francisco] 

•  It  is  not  necessary  to  define  "fair  and 
equitable"  separately  from  the  requirements 
of  the  statute  and  the  regulations.  The 
Student  Commission  addresses  adequately 
the  definition  of  "fair  and  equitable."  (Kansas 
City.  Atlanta] 

•  The  statutory  mandates  requiring  pro 
rata  refond  should  be  viewed  as  a  limitation 
and  not  as  an  example  for  the  purposes  of 
Title  IV  refond  only.  (Kansas  City] 

■  VI.  Student  Consumerism  Requirements 

A.  Under  section  485(a).  additional 

provisions  have  been  added  to  the  list  of 

information  an  institution  must  disclose. 

upon  request,  to  students  and  prospective 

students  as  part  of  the  student  consumerism 

requirements. 
The  institution's  refond  policy  must 

identify  that  refonds  will  be  credited  in  the 

following  order: 

(a)  To  outstanding  balances  on  Federal 
Family  Education  Loans; 

(b)  To  outstanding  balances  on  Federal 
Direct  Loans: 

(c)  To  outstanding  balances  on  Federal 
Perkins  Loans: 

(d)  To  awards  under  Federal  Pell  Grants 
program: 

(e)  To  awards  under  Federal  SEOG 
prc>gram: 

(f)  To  awards  under  Federal  Work  Study 
program: 

(g)  To  other  Title  IV  assistance;  and 
(h)  To  the  student. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  Should  regulations  require  institutions 
to  publicize  how  refonds  will  be  processed 
and  what  refonds  students  are  entitled  to 
receive  in  the  event  that  the  institution 
closes? 

•  Regulations  should  require  institutions 
to  publicize  how  refonds  will  be  processed 
and  what  fonds  students  are  entitled  to 
receive  in  the  event  the  institution  closes. 
(Kansas  Cit>-| 

•  Institutions  should  not  have  to  publicize 
how  refonds  will  be  processed  and  what 
fonds  students  are  entitled  to  receive  in  the 
event  the  institution  closes.  This  is  not  a    • 
consumer  information  issue.  This  is 
information  to  be  disbursed  if  the  institution 
closes.  Information  should  be  available  to 
students  upon  request.  A  statement  could  be 
put  in  the  catalog  that  will  lead  the  student 


to  ask  relevant  questions.  The  Department 
should  work  with  State  Agencies  to  develop 
plans  that  should  be  made  available  to 
students  on  request.  There  is  very  little 
probability  that  certain  strong  institutions 
will  close.  All  institutions  should  not  be 
required  to  disclose  this.  (San  Francisco, 
Atlanta] 

2.  Should  consumer  information  address 
teachouts  or  other  Sute  or  accrediting  agency 
mandated  requirements  to  protect  student 
consumers  in  the  case  of  school  closure? 

•  Consumer  information  should  not 
address  teachouts  or  other  state  or 
accrediting  agency  mandated  requirements  to 
protect  student  consumers  in  the  case  of 
institution  closure.  (Kansas  City,  Atlanta] 

3.  Should  institutional  discretion  be 
permitted  when  determining  the  order  in 
which  loan  funds  under  the  FFEL  program 
are  returned? 

•  Institutional  discretion  should  be 
permitted  when  determining  the  order  in 
which  loan  fonds  under  the  FFEL  program 
are  returned.  (Kansas  City.  San  Francisco. 
Atlanta] 

4.  Should  guarantee  and  origination  fees  be 
included  in  the  refond  to  totally  pay  off  a 
FFEL  program  loan? 

•  Guaranty  and  origination  fees  should  not 
be  included  in  the  refond  to  totally  payoff  an 
FFEL  program  loan.  [Kansas  City] 

•  Guaranty  and  origination  fees  should  be 
included  in  the  refond  to  totally  payoff  an 
FFEL  program  loan.  [Atlar.ta] 

•  The  foil  amount  should  be  included  in 
the  refond  as  a  deterrent  to  default  on  the 
small  remaining  amount.  This  should  be 
done  at  the  institution's  discretion. 
Institutions  should  not  be  required  to  pay 
back  money  they  have  not  received,  i.e.. 
guaranty  and  origination  fees.  Institution 
should  be  permitted  to  include  these  fees  if 
they  choose.  (San  Francisco] 

5.  How  should  the  guaranty  agencies 
monitor  students  to  ensure  that  multiple 
FFEL  funds  are  treated  as  one  for  the 
purposes  of  billing  and -deferments  from  one 
lender?  ■ 

•  Guaranty  agency  monitoring  of  students 
to  ensure  that  multiple  FFEL  fonds  are 
treated  as  one  for  the  purp>ose  of  billing  and 
deferments  from  one  lender  should  be 
handled  under  the  FFEL  program.  This  is  not 
a  consumer  information  issue.  (Kansas  City. 
San  Francisco] 

•  Guaranty  agency  monitoring  of  students 
to  ensure  that  multiple  FFEL  funds  are 
treated  as  one  for  the  purpose  of  billing  and 
deferments  from  one  lender  should  be  done 
through  the  National  Student  Loan  Data 
Bank.  Agencies  should  identify  all  loans 
obtained  through  that  agency.  (Atlanta) 

VII.  Institutional  Eligibility  and 
Certification  Prcxredures — Part  H.  Subpart  3 

A.  Section  498(a).  (b),  and  (fl  of  the  HEA 
establish  application  requirements  and 
procedures  for  the  Secretary  to  use  to 
determine  an  institution's  legal  authority  to 
operate  within  a  State,  accreditation, 
financial  responsibility,  and  administrative 
capability. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  x-iews: 

1.  What  information  should  the  Secretary 
require  on  the  form  to  supplement  the 
specific  information  required  by  the  statute? 
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•  Information  should  include 
documentation  of  an  institution's 
accreditation  or  preaccreditation,  degree- 
granting  authority,  authority  to  provide 
postsecondary  education,  and  State 
licensure.  (Kansas  Qty) 

•  With  one  exception,  participants  were 
satisfied  that  information  currently  collected 
on  the  Department's  application  forms  is 
adequate,  and  new  requirements  would 
needlessly  add  burden.  One  participant 
recommended  a  separate  application  for 
proprietary  institutions.  [New  York) 

•  Specific  categories  should  be  established 
for  different  types  of  institutions  and 
academic  functions.  Information  should 
include  the  names  and  social  security 
numbers  of  key  administrative  personnel  and 
board  members.  |San  Francisco) 

•  Provided  that  new  information  required 
by  statute  is  collected  (financial  statements, 
description  of  student  aid  processing  at  the 
institution,  information  on  main  and  branch 
campuses,  and  information  on  the 
institution's  third-party  servicers), 
information  currently  collected  is  sufficient. 
However,  additional  information  should  be 
collected  on  whether  an  institution's  owner 
has  had  substantial  control  over  a  closed 
institution  that  owes  refunds  to  students  or 
lenders.  (Atlanta] 

2.  Should  the  Audit  Guide  be  revised  to 
require  the  auditor  to  verify  the  information 
on  the  application  form? 

•  Participkants  recommended  no  changes  in 
the  audit  guide.  (Kansas  City,  New  York,  San 
Francisco,  Atlanta) 

•  A  minority  of  {participants  indicated  that 
there  should  be  changes,  without  specifying 
what  changes  are  neclded.  (Kansas  City] 

B.  Section  498(c)(1)  addresses  financial 
resp)onsibilities  and  requires  an  institution  to 
show  that  it  is  able  to  provide  promised 
services,  to  provide  administrative  resources 
necessary  to  Title  IV  duties,  and  the  meet  all 
of  its  financial  obligations  including  refunds 
and  repayments  to  the  Secretary  for  Title  IV 
liabilities. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  information  should  be  required 
from  an  institution  to  permit  the  Secretary  to 
determine  that  the  institution  provides  the 
services  described  in  its  ofHcial  publications 
and  statements? 

•  No  additional  information  needs  to  be 
collected  from  institutions.  (Kansas  Qty,  San 
Francisco] 

•  If  the  Secrltary  needs  additional 
information,  the  Secretary  should  be  able  to 
colleafit  from  data  made  available  through 
State  and  acci^diting  functions.  (Kansas  City, 
New  York,  Atlanta) 

•  The  best  way  to  obtain  information 
would  be  through  site  visits.  (New  York. 

.  Atlanta) 

•  The  DepartiAent  needs  to  take  action  on 
institutions  with  failing  financial  statements, 
rather  than  simply  collect  them.  (New  York] 

•  The  establislunent  of  uniform  financial 
standards  would  be  difficult,  because 
different  standards  need  to  apply  to  different 
types  of  institutions.  (New  York) 

2.  What  supporting  information  should  be 
submitted  to  establish  that  an  institution  has 
the  administrative  resources  to  comply  with 
its  program  responsibilities? 
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financial  information  concerning 
ranch  campus  of  an  institution  should 
ev  luated,  without  simply  relying  on  the 
finanf  ial  information  of  an  institution  as  a 
(New  York) 
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institution  should  be  able  to  provide 
payment  of  refunds  that  could  occur 
30-day  period,  but  the  institution 
not  be  required  to  set  aside  funds 
speci^cally  for  this  purpose.  (Kansas  City) 
statutory  provisions  for  institutions 
m^ntain  cash  reserves  unless  they  are 
by  State  tuition  recovery  plans 
be  sufficient.  (New  York] 
requirements  are  necessary.  The 
Depaitment  should  have  the  discretion  to 
and  establish  amounts  when 
.  [San  Francisco] 
'.  ection  498(c)(2)  requires  that, 
notw  thstanding  section  498(c)(1),  if  an 
instit  ition  fails  to  meet  the  criteria 
presc  ibed  by  the  Secretary  with  respect  to 

losses,  net  worth,  asset-to-liabilities 
or  operating  fund  deficits,  the 
instittition  must  provide  the  Secretary  with 
ctory  evidence  of  its  financial 
po  asibility'in  accordance  with  section 
498(c  1(3). 

Iss  es  that  the  community  was  asked  to 
addn  ss  and  the  community's  views: 

'  trhat  standards  should  be  set  for  each 
of  th(  se  criteria? 

( )ne  standard  should  not  be  applicable  to 
all  in  ititutions.  (New  York) 

1  istitutions  should  be  allowed  to  explain 
their  financial  statements  before  decisions  in 
this  { rea  are  reached.  (New  York) 

'  he  institutions  financial  condition 
shou  d  be  examined  over  a  certain  time 
perio  i  so  that  decisions  regarding  its 
finac  :ial  responsibility  are  based  on  a  trend. 
(Nev^York) 

he  Depwrtment  should  particularly 
consider  all  institution's, statement  of  cash 
flow,  (New  York) 

1  [atios  that  are  used  to  measure  stability 
in  thi  I  business  world  should  be  used.  (New 
York 

I  luirent  standards  should  be  used  with 
Def>a  rtmental  discretion.  (San  Francisco) 
i  standards  for  these  criteria  should  be:  a 
af  assets  to  liabilities  of  1:1,  showing  a 
posit  ve  net  worth,  and  not  having  two' 
consi  icutive  years  of  negative  operating  cash 
sr  its  equivalent  for  fund  accounting 
These  should  be  indicators  of 
finadcial  responsibility,  not  absolute 
miniinums.  'The  importance  of  each  criteria 
d  be  given  its  proper  weight.  (Atlanta) 
Section  498(c)(3)  provides  that  the 
may  find  an  institution  to  be 
finadcially  responsible,  notwithstanding 
failu  e  under  498(c)(1)  and  498(c)(2),  if  the 
institution;  (1)  Provides  third-party 

of  at  least  one-half  of  annual 
potential  liabilities,  (2)  is  backed  by  the  full 
faithjand  credit  of  a  State  or  its  equivalent. 
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(3),  establishes  that  it  is  a  going  concern 
capable  of  meeting  all  its  obligations,  or  (4) 
has  met  comparable  standards  set  by  the 
Secretary. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  type  of  third-party  guarantees  will  . 
be  acceptable  to  the  Secretary? 

•  Acceptable  third-party  guarantees  should 
include  bonds,  institutional  collateral,  or  a 
tuition  recovery  fund.  (New  York] 

•  Acceptable  third-party  guarantees  should 
include  performance  bonds,  letters  of  credit, 
or  other  comparable  instruments.  (Kansas 
City,  Atlanta) 

•  Acceptable  third-party  guarantees  shotild 
include  p>erformance  bonds,  letters  of  credit, 
third-party  escrow  arrangements,  and 
certificates  of  deposit.  (San  Francisco] 

2.  Under  what  conditions  will  each  type  of 
instrument  be  used? 

.  •  These  measures  should  be  used  for 
institutions  that  close  or  institutions  that 
don't  properly  repay  any  required  refunds. 
(New  York] 

•  These  measures  should  be  used  only  if 
the  institution  can  find  no  other  way  to  prove 
its  financial  status.  The  institution  should 
have  an  opportunity  to  negotiate  with  the 
Department  before  the  third-party  guarantees 
are  imposed.  (Kansas  City) 

•  These  measures  should  be  used  anytime 
the  Secretary  determines  that  the  institution 
is  not  meeting  its  financial  responsibilities. 
(San  Francisco) 

•  These  measures  should  be  used  if  an 
institution  fails  to  satisfy  a  liabilify 
established  by  the  Secretary  after  an 
administrative  review  process.  (Atlanta) 

3.  How  does  the  Secretary  determine  the 
amount  equal  to  one-half  of  the  annual 
pbtential  liabilities  of  an  institution,  which  is 
the  minimum  guarantee  amount? 

•  This  should  be  determined  based  on  the 
institution's  retention  or  refund  history 
(New  York] 

-  •  The  annual  pKStentiaUiability  should  be 
defined  as  the  sum  of  the  difference  between 
charges  paid  by  the  student  (regardless  of  the 
source  of  payment)  and  the  pro  rata  amounts 
earned  by  the  institution  according  to  its 
applicable  refund  policy.  (Atlanta) 

•  I'he  annual  potential  liability  should  be 
based  upon  the  institution's  aimual  Title  IV 
funds  multiplied  by  one-half  of  its 
withdrawal  rate.  (San  Francisco] 

4.  What  standards  will  be  used  to 
determine  when  guarantees  in  excess  of  the 
minimur»amount  will  be  required  for  an 
institution  that  fails  to  demonstrate  financial 
respKinsibilify? 

•  Guarantees  in  excess  of  the  minimum 
amount  should  be  required  if  the  institution 
must  also  have  funds  to  make  teach  out 
arrangements.  (New  York] 

•  Guarantees  in  excess  of  the  minimum 
amount  should  not  be  impxised.  (Kansas  Cify, 
Atlanta) 

•  Guarantees  in  excess  of  the  minimum 
amount  should  be  required  when  the 
institution  cannot  meet  its  current  financial 
obligations.  [Atlanta) 

5.  How  can  an  institution  that  does  not 
demonstrate  financial  responsibility 
otherwise  show  that  it  is  caprable  of  meeting 
all  of  its  financial  obligations. 


Federal  Regiater  /  Vol  59.  No.  39  /  Monday.  February  28.  1994  /  Proposed  Rules  9589 


•  AU  factors  must  be  analyzed  as  a  whole. 
(New  York) 

•  The  Department  should  use  the  process 
used  by  accrediting  agencies  to  determine 
financial  responsibility.  [New  York] 

•  Institutions  should  be  considered 
financially  responsible  if  they  are  on 
reimbursement.  [Kansas  City,  Atlanta] 

•  Institutions  should  be  considered 
financially  respxinsible  if  they  are  funded 
through  an  escrow  arrangement  (San 
Francisco,  Atlanta] 

E.  Section  498(c)(4)  provides  that  the 
determination  that  an  institution  has  met 
certain  standards  of  financial  responsibility 
will  be  based  on  an  audited  and  certified 
financial  statement,  done  in  accordance  with 
standards  of  the  American  Institute  of 
Certified  Public  Accountants.  Additional 
audits  may  be  required. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  When  would  the  Secretary  require 
additional  audits,  and  what  additional  items 
should  be  required  for  such  audits? 

•  The  Dep>artment  should  be  able  to 
request  a  more  detailed  audit  of  a  particular 
segment  of  the  audited  financial  statement. 
(New  York) 

•  The  Dejjartment  should  take  into 
account  the  cost  of  requests  for  additional 
information.  (New  York] 

•  The  Department  should  be  able  to 
request  the  more  frequent  submission  of 
audited  financial  statements  in  cases  of 
fraud,  abuse,  or  a  negative  program  review 
finding.  For  additional  submissions 
requested  at  the  Secretary's  discretion,  it  is 
suggested  that  the  Secretary  be  willing  to 
look  at  something  other  than  a  full  audited 
financial  statement.  (Kansas  City) 

•  At  the  discretion  of  the  Secretary, 
additional  reports  could  include  CPA 
prepared  pro  forma  statements,  cash 
forecasts,  enrollment  forecasts,  and  operating 
budgets  with  compnrisons  of  actual  to 
budget  (San  Francisco] 

•  There  should  be  no  need  for  interim 
reports  since  they  are  now  required  annually. 
If  interim  information  is  requested,  it  should 
be  unaudited.  However,  if  an  institution  is 
seeking  relief  from  a  pre\  iously  imposed 
fiscal  restriction  before  its  next  scheduled 
statement,  the  interim  statement  should  be 
audited.  (Atlanta) 

2.  What  guidelines  and  time  periods 
should  be  set  for  provisional  certification? 

•  Each  institution  should  be  treated  on  a 
case-by<ase  basis  subject  to  the  Secretary's 
discretion.  (New  York) 

•  A  two-year  time  period  should  be  used 
for  provisional  certification.  (New  York] 

•  The  time  period  should  not  exceed  three- 
years  and  the  institution  should  have  the 
ability  to  achieve  full  certification  sooner. 
(San  Francisco) 

F.  Section  498(c)(5)  provides  that  an 
institution  mtist  maintain  sufficient  cash 
reserves  to  ensure  repiayment  of  any  required 
refunds.  Institutions  that  purticipate  in  and 
contribute  to  a  State  tuition  recovery  fund 
would  be  exempt  from  this  requirement. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  are  sufficient  cash  reserves?  How 
are  they  measured,  what  types  of  funds  may 


be  included,  and  how  are  they  protected  from 
use  for  other  purposes? 

•  Sufficient  cash  reserves  should  be 
defined  as  a  certain  i>ercent  of  unearned 
tuition  based  on  the  institutioD's  refund 
history  and  established  only  when  there  is  an 
indication  of  a  problem  or  high-risk 
institution.  This  could  be  part  of  pirovisional 
certification.  (New  York] 

•  Sufficient  cash  reserves  should  be 
defined  as  100  p>ercent  of  any  imeamed 
tuition  liabilify  from  Title  IV  awards.  A 
minorify  of  the  group  thought  an  amount  to 
cover  loans  where  the  loan  guarantee  might 
be  invalidated  because  of  fraud  should  also 
be  included.  Cash  reserves  should  include 
cash,  accounts  receivable,  and  liquid  assets 
that  can  be  converted  to  cash  within  30  days. 
(Kansas  Cify] 

•  If  the  institution  has  been  timely  (60 
days)  in  f)rocessing  refunds  for  one  year,  no 
cash  reserves  should  be  required.  If  the 
institution  has  not  been  timely,  an  increasing 
percentage  should  be  reserved  based  on  the 
total  Title  IV  funds  processed  by  the 
institution.  The  regulations  should  be  written 
to  provide  incentives  for  institutions  with  a 
good  performance  record.  The  Depiartment 
should  take  into  account  whether  the  refunds 
were  delinquent  because  of  personnel 
problems  as  compared  to  a  pKxir  financial 
position.  When  an  institution  is  required  to 
reserve  cash,  any  earnings  should  accrue  to 
the  institution.  Letters  of  credit  should  be 
permitted  as  a  substitute  for  a  cash  reserve. 
jSan  Francisco] 

•  A  cash  reserve  is  sufficient  if  it  equals 
anticipated  refund  to  be  p>aid  during  a  30  day 
p)eriod  based  on  the  average  of  refunds  pwid 
during  the  preceding  12  month  i>eriod.  Cash 
reserves  are  defined  as  cash  and  cash 
equivalents  plus  other  current  assets  that  can 
be  converted  to  cash  within  30  days. 
Segregation  of  the  cash  reserve  is  not 
required  by  law  nor  is  it  desirable.  (Atlanta] 

2.  What  are  the  compwnents  of  a  state 
tuition  recovery  fund  that  demonstrates  that 
an  institution  contributing  to  the  fund  will  be 
able  to  pwy  refunds? 

•  If  an  institution  contributes  to  a  State 
tuition  recovery  fund  they  should  be  exempt 
automatically  from  this  requirement  (New 
York] 

•  The  components  of  a  State  tuition 
recovery  fund  that  will  demonstrate  that  an 
institution  contributing  to  the  fiud  will  be 
able  to  p>ay  refunds  are  those  tuition  recovery 
components  that  will  p>ay  a  lender  the 
required  refund  and/or  pay  the  student  the 
required  refund.  (Atlanta] 

3.  What  information  must  institutions 
provide  to  p>ermit  the  Secretary  to  determine 
that  an  institution  will  be  able  to  use  the 
tuition  recovery  fund  to  pwy  refunds  if  the 
institution  itself  is  unable  to  do  so? 

•  An  institution  should  provide  a  letter 
from  the  State  that  confirms  that  they  mil  be 
able  to  use  the  State  tuition  recovery  fund  to 
p>ay  refunds.  (New  York) 

•  An  institution  should  provide  a 
description  of  the  legal  structure  of  the  fiind 
and  audited  financial  statements  so  the 
Secretary  may  determine  that  the  institution 
will  be  able  to  use  the  tuition  recovery  fiind. 
[San  Francisco) 

4.  Should  the  Secretary  compile  and 
maintain  a  list  of  State  tuition  recovery  funds 


if  that  meets  the  raquirementa  that  permit  an 
institution's  piarticipatioD  in  that  fund  to 
oi>erate  in  lieu  of  its  cash  reserve 
requirements? 

•  The  Secretary  should  compile  and 
maintain  a  list  of  State  tuition  recovery  funds 
that  meet  the  requirements  that  p>ermit  an 
institution's  participMtion  in  that  fund  to 
op>erate  in  lieu  of  the  cash  reserve 
requirements.  (New  York.  San  Francisco, 
Atlanta) 

•  An  institution  should  provide  the  name 
and  address  of  the  State  tuition  recovery  fund 
to  confirm  that  they  will  be  able  to  use  the 
State  tuition  recovery  fund  to  pay  refunds. 
(Atlanta] 

G.  Section  498(d]  authorizes  the  Secretary 
to  establish  procedures  and  standards 
relating  to  administrative  capabilify. 
including  the  consideration  of  p>ast 
performance  of  institutions  or  individuals  in 
control  of  such  institutions  and  maintenance 
of  records. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  What  measures  of  past  performance  will 
be  used,  and  what  time  i>eriods  should  be 
included  in  the  review? 

•  No  other  standards  of  administrative 
capwbility  or  financial  responsibility  should 
be  considered.  There  is  an  Inundation  of 
oversight  respxinsibilify  and  the  requirements 
placed  on  institutions  is  sufficient.  (Kansas 
Qfy,  San  Francisco,  Atlanta) 

•  In  certain  cases.  Institutional 
administrators  should  meet  a  minimum 
experience  requirement  (e.g.,  five  years  of 
prior  experience  in  administration.)  [San 
Francisco) 

•  School  owners,  corporate  directors  and 
officers,  and  the  chief  school  administrator 
should  be  required  to  monitor  and  investigate 
school  compliance,  take  whatever  steps  are 
within  the  person's  authority  to  effect  the 
correction  of  non-compliance,  and  repiort  to 
the  Department,  the  accrediting  agency,  and 
the  State  licensing  agency  any  non- 
compliance that  has  not  been  corrected. 
California  law  requires  this.  (San  Francisco] 

•  The  current  §668.14  and  §668.15  shoulc* 
be  used  to  measure  administrative  capabilify 
with  the  excei>tion  of  the  withdrawal  rates. 
(Kansas  Cify) 

•  A  minorify  of  the  group  recommended 
that  the  Secretary  look  into  all  complaints 
filed  against  institutions  with  the  local  law 
enforcement  authorities  even  though  the 
complaint  may  not  warrant  pulling  of  an 
institution's  license  or  loss  of  accreditation. 
(Kansas  Cify] 

•  The  DepMrtment  should  look  at  the  piast 
two  audits  to  see  that  performance  reviews 
have  corrected  all  the  deficiencies  as  a  basis 
that  the  institution  is  administratively 
capiable.  This  should  not  be  determined 
arbitrarily,  but  should  be  determined  by  a 
review.  (New  York) 

•  Research  data  is  needed  to  establish  a 
basis  for  past  performance.  Other  measures  of 
p>ast  performance  that  should  be  used: 
Placement,  default  and  withdrawal  rates,  pesi 
perfonnanca  reviews  and  implementation  of 
recommendations,  personnel  turnover,  and 
faculfy/student  ratio.  (Sen  Francisco] 

•  Oto&ult  rates,  course  completion  and 
withdrawal  rates,  and  )ob  placement  rates 
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must  be  considered  together.  These  should  be 
triggers  that,  in  certain  combinations,  should 
cause  more  review  of  administrative 
capability.  Mitigating  circumstances  must  be 
considered.  [New  York] 

•  Standards  for  default  rates,  course 
completion  and  withdrawal  rates,  and  job 
placement  rates  should  be  applicable  to  all 
institutions.  No  new  standards  should  be  set 
without  historical  data.  (San  Francisco] 

•  Student  or  consumer  complaints  against 
an  institution  should  be  taken  into 
consideration  if  a  pattern  of  legitimate 
complaints  indicate  a  need  for  review  by  an 
outside  entity.  [New  York) 

•  There  should  be  no  standard  measure  of 
an  institution's  administrative  capability 
with  respect  to  student  or  consumer 
complaints  against  an  institution.  The 
Department  should  review  trends  and  the 
nature  of  complaints.  (San  Francisco] 

H.  Section  498(g)  provides  that  the 
Secretary  may  certify  an  institution's 
eligibility  for  a  period  not  to  exceed  four 
years. 

Issues  that  the  community  was  asked  to 
address  and  the  community's  views: 

1.  Should  the  Secretary  adopt  rules 
addressing  the  length  of  a  period  of  eligibility 
and  if  so  what  should  these  standards  be? 

•  The  four-year  jjeriods  of  eligibility 
should  be  based  on  award  years.  (Kansas 
City] 

•  Any  schedule  developed  for  the  review 
of  institutions  for  this  purpose  should  be 
published.  [New  York) 

•  Regulations  and  standards  in  this  area 
are  not  necessary,  the  statute  is  speciHc 
enough.  (San  Francisco] 

•  In  cases  where  the  eligibility  process 
requires  a  site  visit,  and  the  Secretary  is 
unable  to  perform  the  site  visit  in  a  timely 
manner,  eligibility  should  continue  beyond 
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the  e>  piration  date  until  the  eligibility 
proce  s  is  completed.  [Atlanta] 

I.  S  iction  498(h]  provides  that  the 
Secre  ary  may  provisionally  certify  an  " 
instit  ition  for  not  more  than  one  year  for 
initia  certiHcation,  or  three  years  under 
certai  i  conditions.  Provisional  certification 
may  I  e  withdrawn  if  the  institution  is  unable 
to  me  !t  its  responsibilities.  Also,  if  an 
accre  liting  agency's  recognition  is 
withe  rawn,  the  Secretary  may  continue  the 
eligib  lity  of  accredited  institutions  for  up  to 
18  m(  nths. 

Issi  es  that  the  community  was  asked  to 
addn  is  and  the  community's  views: 

1.  \  ^hat  standards  should  be  used  to 
deter  line  whether  an  institution  may  be 
grant!  d  provisionally  certification? 

•  /  n  institution  could  be  provisionally 
certif  ed  if  it  does  not  meet  the  third  criterion 
for  fiqancial  resjxjnsibility  in  section  498(c) 
of  thai  HEA.  [Kansas  City] 

•  K>r  an  initial  application,  the  Secretary 
shou  1  rely  on  the  statutory  language.  (New 
York 

•  i  n  instlMtion  should  be  provisionally 
certif  ed  if  it  is  unable  to  meet  a  regulatory 
stand  trd  for  a  reason  beyond  the  institution's 
contT  (1.  (New  York) 

•  1  he  Secretary  should  use  the  same 
stand  irds  that  are  used  for  determining 
finan  :ial  Tesp>onsibility  and  administrative 
capal  ility.  (San  Francisco] 

•  /  n  institution  that  meets  all 
requi  ements  for  certification  other  than  the 
comp  etion  of  a  required  site  visit  should  be 
provi  iionally  certified  if  the  Secretary  is 
unab  e  to  conduct  the  site  visit  in  a  timely 
mam  er.  [Atlanta] 

2.  ^  ^at  procedures  and  standards  should 
the  S  icretary  use  to  decide  whether  an 
instit  ition  that  has  received  provisional 
certil  cation  is  unable  to  meet  its 
resp(  nsibilities? 


•  Before  revoking  an  institution's 
participation,  tlie  Secretary  should  conduct 
proceedings  for  a  hearing,  and  should 
provisionally  certify  an  institution  until  the 
completion  of  those  proceedings.  [New  York] 

•  The  Secretary  should  use  the  same 
standards  that  are  used  for  detennining 
financial  responsibility  and  administrative 
capability.  (San  Francisco] 

•  The  Secretary  should  use  the  results  of 
audits,  audited  financial  statements,  and 
program  reviews  to  determine  whether  to 
certify  an  institution  provisionally  and 
conduct  a  site  visit  at  the  institution. 
[Atlanta] 

3.  Under  what  circumstances  should  the 
Secretary  continue  the  eligibilify  of 
accredited  institutions  where  their 
accrediting  agency  loses  its  recognition? 
Should  the  period  of  extension  be  the  same 
for  all  institutions? 

•  According  to  a  minority  of  participants, 
an  institution  identified  as  having 
administrative  capability  problems  should  be 
provisionally  certified  for  no  more  than  one 
year.  (Kansas  Cify] 

•  All  institutions  should  be  provisionally 
certified  for  18  months,  and  the  Secretary 
should  ensure  that  a  process  is  available  for 
such  institutions  to  become  accredited  by 
another  agency.  [San  Francisco] 

•  Eligibilify  should  be  continued  in  all 
cases  and  for  the  same  period  of  time  for  all 
institutions.  The  Secretary  should  notify  an 
institution  promptly  of  the  Secretary's  action, 
the  institution  should  promptly  apply  for 
accreditation  with  another  agency  and  notify 
the  institution  of  that  (act,  and  the  institution 
should  make  a  good-faith  effort  to  expedite 
its  accreditation.  (Atlanta) 

(FR  Doc  94-3879  Filed  2-25-94;  8:45  am] 
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Part  III 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for  Public 
and  Indian  Housing 

NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers;  Notice 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Doclwt  No.  N-04-3714;  FR-3397-N-01] 

NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  This  NOFA  announces  a  total 
of  $74  million  in  funding,  including  FYs 
1993  and  1994  appropriations  of 
$25,000,000  and  $25.674.991 . 
respectively,  for  Family  Investment 
Centers  for  families  living  in  public  and 
Indian  housing.  This  program  provides 
grants  to  public  housing  agencies  and 
Indidn  housing  authorities  (collectively 
HAs)  to  provide  families  living  in  public 
and  Indian  housing  with  better  access  to 
education  and  job  opportunities  to    ' 
achieve  self-sufHciency  and 
independence.  The  grants  will  be  of  up 
to  three  to  five  years  in  duration, 
depending  upon  the  activities 
undertaken.  Regulations  on  this 
program  will  be  published  in  a 
consolidated  rule  on  resident  initiatives 
that  the  Department  anticipates 
publishing  in  early  1994. 

In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA.  eligibility,  available 
amounts,  ranking  factors,  and 
application  processing,  including  how 
to  apply  and  how  selections  will  be 
made. 

DATES:  Application  kits  will  be  available 
beginning  March  24,  1994.  The 
application  deadline  will  be  4:30  p.m., 
local  time,  on  June  22. 1994. 
ADDRESSES:  An  application  kit  may  be 
obtained  firom  the  local  HUD  Field 
Office  with  delegated  responsibilities 
over  an  applicant  public/Indian  housing 
agency  (See  Appendix  for  listing),  or  by 
■^    calling  the  HUD  Resident  Initiatives 
Clearinghouse  toll  free  number  1-800- 
955-2232.  Telephone  requests  must 
include  your  name,  mailing  address,  or 
post  office  address  (including  zip  code), 
telephone  number  (including  area  code), 
and  should  refer  to  document  FR-3397- 
N-01.  This  NOFA  cannot  be  used  as  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin,  Office  of  Resident 
Initiatives  (ORI).  or  Dom  Nessi,  Director, 
Office  of  Native  American  Programs 
(ONAP),  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
$\V..  Washington,  DC  20410;  telephone 
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nu  nbers:  ORI  (202)  70a-3611:  and 
OI  AP  (202)  708-1015  (these  are  not 
toB-free  numbers).  Hearing-  or  speech- 
im  >aired  persons  may  use  the 
Te  ecommunications  Devices  for  the 
De  if  (TDD)  by  contacting  the  Federal 
In  ormation  Relay  Service  on  1-800- 
87  '-TDDY  (1-800-877-8339)  or  202- 
70  ^-9300  (not  a  toll  free  number)  for 
in  ormation  on  the  program. 

SU  >PLEMENTARY  INFORMATION: 

Pa  lerwork  Reduction  Act  Statement 

'he  information  collection 
re(  uirements  contained  in  this  notice 
ha  'e  been  submitted  to  the  Office  of 
M  nagement  and  Budget  (OMB)  for 
rei  iew  under  the  Pap)erwork  Reduction 
A(  t  of  1980  (44  U.S.C.  3501-3520). 
In  ormation  on  the  estimated  public 
re  orting  burden  was  provided  for 
pi  )lic  comment  in  a  separate  notice 
pi  ilished  in  the  Federal  Register  on 
Fe  )ruary  17. 1994  (59  FR  8012).  The 
De  partment  expects  that  a  control 
nu  mber  will  be  issued  by  OMB  about 
M  irch  22. 1994.  after  completion  of  a 
3C  day  comment  period  for  the 
pa  jerwork  burden  notice.  The  OMB 
CO  itrol  number,  when  assigned,  will  be 
an  lounced  by  separate  notice  in  the 
Fe  ieral  Register. 

*Jo  person  may  be  subjected  to  a 
pe  lalty  for  failure  to  comply  with  the 
in  ormation  collection  requirements 
ur  til  they  have  been  approved  and 
as  igned  an  OMB  control  number.  The 
pi  jlic  reporting  burden  for  the 
CO  lection  of  information  requirements 
CO  itained  in  the  February  1 7  notice  is 
es  imated  to  include  the  time  for 
re  'iewing  the  instructions,  searching 
ex  sting  data  sources,  gathering  and 
mi  lintaining  the  data  needed,  and 
CO  npleting  and  reviewing  the  collection 
of  information.  The  February  17  notice 
in  rites  interested  persons  to  submit 
CO  nments  on  the  paperwork  burden 
pr  iposals  to  Joseph  F.  Lackey.  Jr..  OMB 
D«  sk  Officer.  Office  of  Management  and 
Bi  dget.  New  Executive  Office  Building, 
W  jshington.  DC  20503. 

/.  Purpose  and  Substantive  Description 

A.  Authority 

Jection  22  of  the  United  States 
Hi  using  Act  of  1937  (42  U.S.C.  1437t) 
pr  3vides  for  the  establishment  of  Family 
In  I'estment  Centers  (FIC)..  Implemmting 
re  [ulations  for  the  program  will  be 
pr  >mulgated  as  part  of  a  consolidated 
ru  e  on  resident  initiatives,  which  the 
Dt  partment  anticipates  publishing  next 
ye  sr.  This  NOFA  is  being  issued  in 
CO  tiformity  with  the  statutory 
r©  luirements  before  the  final  rule  is  in 
pi  ice  in  order  to  make  funding  available 
as  soon  as  f>ossible. 


B.  Allocation  Amounts 

In  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1993  (Pub.  L.  102- 
389,  approved  October  6. 1992), 
Congress  appropriated  $25  million  for 
Family  Investment  Centers;  an 
additional  $25,674,991  is  available  for 
the  program  through  an  appropriation  in 
the  Departments  of  Veterans  Affaire  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1994  (Pub.  L.  103-124.  approved 
October  28, 1993).  These  amounts  are 
being  combined  with  excess  recaptured 
funds  carried  over  from  FY  1993  to 
make  a  total  of  $75  million  available  for 
funding  Family  Investment  Center 
activities.  An  additional  $10  million 
may  become  available  pending 
Secretarial  and  congressional  actions. 

Of  the  $75  million  total  current  funds. 
$74  million  is  being  made  available 
under  this  NOFA.  The  Department 
intends  to  use  $1  million  for  purposes 
of  demonstrating  ways  for  families 
living  in  public  and  Indian  housing  in 
a  neighborhood  undergoing  a 
concentrated  effort  of  local 
revitalization  to  gain  access  to  education 
and  employment  activities  to  achieve 
self-sufficiency  and  independence,  by 
enabling  HAs  to  develop  facilities  for 
training  and  support  services.  These 
funds  will  be  used  to  mobilize  public 
and  private  resources  to  expand  and 
improve  delivery  of  services,  to  provide 
funding  for  essential  training  and 
support  services  that  cannot  otherwise 
be  hinded,  to  improve  the  capacity  of 
management  to  assess  the  training  and 
services  needs  of  eligible  families,  to 
coordinate  the  provision  of  training  and 
services  that  meet  such  needs  and  to 
ensure  the  long-term  provision  of  such 
training  and  services.  HUD  expects  that 
this  funding  will  demonstrate  the 
importance  of  comprehensive  support 
serv  ices  in  contributing  to  the  local 
neighborhood  revitalization.  A  separate 
Notice  announcing  these  funds  and 
soliciting  public  comment  is  expected  to 
be  published  soon  in  the  Federal 
Register. 

To  ensure  that  the  program  is 
implemented  on  a  broad,  nationwide 
basis,  each  applicant  may  submit  only 
one  application  under  this  NOFA 
(published:  February  28, 1994.  A  public 
housing  agency/Indian  housing 
authority  (collectively,  HAs)  may  apply 
to  establish  one  or  more  Family 
Investment  Centere  for  more  than  one 
public  or  Indian  housing  development: 
however  the  maximum  grant  amount 
per  applicant  under  this  NOFA  is  $1 
million. 


C.  Overview  and  Policy 

The  stated  purpose  of  section  22  is: 

iHo  provide  families  living  in  public 
housing  with  better  access  to  educational  and 
employment  opptortunities  to  achieve  self- 
sufficiency  and  independence  by:  (a) 
developing  facilities  in  or  near  public 
housing  for  training  and  support  services;  (b) 
mobilizing  public  and  private  resources  to 
expand  and  improve  the  delivery  of  such 
services;  (c)  providing  funding  for  such 
essential  training  and  support  services  that 
cannot  otherwise  be  funded;  and  (d) 
Improving  the  caf>acity  of  management  to 
assess  the  training  and  service  needs  of 
families,  coordinate  the  provision  of  training 
and  services  that  meet  such  needs,  and 
ensure  the  long-term  provision  of  such 
training  and  services. 

Although  Section  22  is  phrased  in 
terms  of  families  living  in  public 
housing,  the  program  is  also  available  to 
Indian  Housing  Authorities  (IHAs), 
because  of  section  527  of  the  National 
Affordable  Housing  Act  (104  Stat.  4216; 
42  U.S.C  1437aa  note)  (NAHA).  SecUon 
527  extends  the  applicability  of  many 
NAHA  provisions  afiiacting  Title  I  of  the 
1937  Act  (including  Section  515.  which 
added  Section  22)  to  housing  operated 
byanlHA. 

FIC  provides  funding  to  HAs  to  access 
educational,  housing,  or  other  social 
service  programs  to  assist  public  and 
Indian  housing  residents  toward  self- 
sufficiency.  On  May  13, 1993. 33 
representatives  from  public/Indian 
housing  authorities,  resident 
organizations,  and  nonprofit  housing 
agencies  were  convened  to  discuss  and 
make  suggestions  during  the  design 
stage  of  the  Family  Investment  Centers 
program.  The  Defiartment  envisions  that 
FIC  will  complement  other  self- 
sufBdency  activities,  such  as  the  Family 
Self-Sufficiency  (FSS)  Program  (see  58 
FR  30858  (May  27. 1993)  for  the  interim 
rule  that  currently  governs  the  FSS 
programs)  and  the  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C 
1701u).  As  an  incentive  to  become  self- 
sufficient,  the  earnings  of  public  or 
Indian  Housing  families  participating  in 
the  FIC  shall  not  be  treated  as  income 
for  the  purposes  of  any  other  program  or 
provision  of  State  or  Federal  law, 
including  rent  assistance  (see  Section 
LF(5)  of  this  NOFA).  The  HC  is 
administered  by  the  Department's  Office 
of  Resident  Initiatives  in  the  Office  of 
Public  and  Indian  Housing,  with 
assistance  from  a  network  of  Resident 
Initiatives  Coordinators  (RICs)  in  HUD's 
Regional  and  Field  Offices. 

D.  Definitions 

suable  Residents  means  participating 
residents  of  a  participating  HA.  If  Uie 


HA  is  combining  FIC  with  the  Family 
Self-Sufficiency  (FSS)  program,  the  term 
also  means  PubUc  Housing  FSS  and 
Section  8  families  participating  in  the 
FSS  program. 

S^:retary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Service  Coordinator  means,  for 
purposes  of  this  NOFA,  any  person  who 
is  responsible  foR 

(1)  Determining  the  eligibility  of 
families  to  be  served  by  the  FK; 

(2)  Assessing  training  and  service 
needs  of  eligible  residents; 

(3)  Working  with  service  providers  to 
coordinate  the  provisitm  of  services  on 
a  HA-wide  or  less  than  HA-wide  basis, 
and  to  tailor  the  services  to  the  needs 
and  characteristics  of  eligible  residents; 

(4)  Mobilizing  public  and  private 
resources  to  ensure  that  the  supportive 
services  identified  can  be  funded  over 
the  five-year  period,  at  least,  following 
the  initial  receipt  of  funding  under  this 
NOFA: 

(5)  Monitoring  and  evaluating  the 
delivery,  impact,  and  effectiveness  of 
any  supportive  service  funded  with 
capital  or  operating  assistance  under 
this  program; 

(6)  Coordinating  the  development  and 
implementation  of  the  FIC  program  with 
other  self-sufficiency  programs  and 
other  education  and  employment 
programs;  or 

(7)  Performing  other  duties  and 
functions  that  are  appropriate  for 
providing  eligible  residents  with  better 
access  to  educational  and  employment 
opportimities. 

Supportive  Services  means  new  or 
significantly  expanded  services 
essential  to  providing  families  in  public 
and  Indian  housing  with  better  access  to 
educational  and  employment 
opportunities  to  at^eve  self-sufficiency 
and  independence.  (HAs  applying  for 
funds  to  provide  supportive  services 
must  demonstrate  that  the  services  will 
be  provided  at  a  higher  level  than 
currently  providedTTSupportive  services 
may  include: 

(1)  Child  care,  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
appropriate  ages  as  needed  to  facilitate 
parental  access  to  education  and  }ob 
opporttmities; 

(2)  Employment  training  and 
counseling  (e.g.,  job  training, 
preparation  and  counseling,  job 
development  and  plarament.  and 
follow-up  assistance  after  \db 
placement); 

(3)  Computer  skills  training: 

(4)  Education  (e.g..  remedial 
education,  literacy  training,  completion 
of  secondary  or  post-secondary 
education,  and  assistance  in  the 


attainment  of  certificates  of  high  school 
equivalency; 

(5)  Transportation,  as  necessary  to 
enable  any  participating  family  member 
to  receive  available  services  or  to 
commute  to  his  or  her  place  of 
employment; 

(6)  Personal  welfare  (e.g.,  substance/ 
alcohol  abuse  treatment  and  counseling, 
self-development  counseling,  etc); 

(7)  Supportive  Health  Care  Services 
[e.g.,  outreach  and  referral  services);  and 

(8)  Any  other  services  and  resources, 
including  case  management,  that  are 
determined  to  be  appropriate  in 
assisting  eligible  residents. 

Vacant  Unit  means  a  dwelling  unit 
that  is  not  under  an  effective  lease  to  an 
eligible  family.  An  effective  lease  is  a 
lease  under  which  an  eligible  family  has 
a  right  to  possession  of  the  unit  and  is 
being  charged  rent,  even  if  the  amount 
of  any  utility  allowance  equals  or 
exceeds  the  amount  of  a  total  tenant 
payment  that  is  based  on  income  and. 
as  a  result,  the  amount  paid  by  the 
family  to  the  HA  is  zera 

E.  Eligibility 

(1)  Eligible  Applicants.  Funding  for 
this  program  is  limited  to  public  and 
Indian  housing  authorities.  The  factors 
for  award  reflect  that  more  than  half  of 
the  points  possible  are  for  the  provision 
of  supportive  services,  whether 
provided  by  the  HA  or  through 
partnerships  vtrith  other  social  service 
agencies.  Facilities  assisted  shall  be  on 
or  near  the  premises  of  public  or  Indian 
housing.  Two  or  more  HAs  may  apply 
jointly  if  they  demonstrate  that  it  is 
feasible  to  run  the  program  together; 
however,  the  maximum  grant  per 
appUcation  under  this  NOFA  is 
$1,000,000. 

Although  the  program  is  intended  to 
benefit  public  and  Indian  housing 
residents,  an  applicant  that  is  otherwise 
eligible  and  is  combining  FIC  activities 
with  FSS  activities  may  use  FIC  funds 
to  serve  both  HA  residents  and  section 
8  families  who  are  participating  in  the 
FSS  Program.  For  all  other  fomilies 
using  FIC  services,  costs  incurred  are  to 
be  borne  by  other  resources. 

To  be  eligible  under  this  NOFA.  a  HA 
cannot  have  serious  unaddreMed. 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  m<mitoring  review  findings 
or  Field  Office  management  review 
findings.  In  addition,  the  HA  must  be  in 
compliance  with  civil  rights  laws  and 
equal  oppoitimity  requirements.  A  HA 
will  be  considered  to  be  in  compliance 
if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompUance 
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with  civil  rights  laws  unless  the  HA  is 
operatiiig  in  compliance  with  HUD- 
approved  compliattce  agreement 
designed  to  correct  the  area(s)  of 
noncompliance: 

(b)  There  is  no  adiudication  of  a  dvil 
ri^ts  violation  in  a  dvil  action  brou^t 
against  it  fay  a  private  individual,  unless 
this  HA  demonstrates  that  it  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agrennent,  designed  to 
correct  the  areaCs)  of  noncompliance; 

(c)  There  is  no  deCerral  of  Federal 
funding  based  upon  dvil  ri^ts 
violations; 

(d)  HUD  has  not  deforred  application 
processing  by  HUD  under  Title  VI  of  the 
Qvil  Riglrts  Act  of  1964.  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
HUD's  Title  VI  regulations  (24  CFR  1.8) 
and  procedures  (HUD  Handbook  8040.1) 
[PHAs  oolyl  at  uiuler  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57)  (niAs  and 
IHAsl: 

(e)  There  is  no  pending  dvil  rights 
suit  iHought  against  the  HA  by  the 
Department  of  Justice;  and 

(f)  There  is  no  unresolved  charge  of 
discrimination  against  tibe  HA  issued  by 
the  Secretary  under  section  810(g)  of  the 
Fair  Housing  Act,  as  implemented  by  24 
CFR  103.400. 

(2)  Eligible  Activities.  Program  ftmds 
may  be  used  for  the  following  activities: 

(a)  The  reoovatioD,  conversion,  or 
combination  of  vacant  dwelling  units  in 
a  HA  developmeot  to  create  common 
areas  to  accommodate  the  provisioD  of 
suDpoitive  services; 

(b)  The  renovation  of  existing 
common  areas  in  a  HA  development  to 
accommodate  the  provision  of 
supportive  services; 

(c)  The  renovation  of  CEualities  located 
near  the  premises  of  one  or  more  HA 
developments  to  accommodate  the 
provision  of  supportive  services; 

(d)  The  provision  of  not  more  than  15 
percent  of  the  total  cost  of  supportive 
services  (Miiich  may  be  provided 
directly  to  eligible  residents  by  the  HA 
or  by  contract  or  tease  through  other 
appropriate  agendes  or  providers),  but 
only  if  the  HA  demonstrates  that: 

(i)  The  supportive  services  are 
appropriate  to  improve  the  access  of 
eligible  residents  to  employment  and 
educational  opportunities;  and 

(ii)  The  HA  ius  made  diligent  efforts 
to  use  or  obtain  other  available 
resources  to  fund  or  provide  such 
services:  and 

(e)  The  employment  of  service 
coordinators. 

(3)  Other  Eligibility  Related 
Requirements,  (a)  Grants  used  solely  for 


the  activities  listed  in  paragraphs  (a), 
(b),  or  (c)  of  Section  LE(2),  "Eligible 
Ad  vities."  of  diis  NOFA.  shall  be 
con  pleted  within  three  yean  of  the 
efiie  itive  date  of  the  grant.  Each 
app  licant  diould  suhnit  a  descripticm  of 
the  renovation  or  conversion  to  od 
con  duded.  along  with  a  budget  and 
tim  itaUe  for  those  activities.  Other 
eli{  hie  activities  may  be  funded  over  a 
ma  imum  five-year  period. 

(1 )  Each  apphcant  must  submit  a 
bu(  get.  timetable,  and  list  of  milestones 
for  he  five-year  period  (following  initial 
rea  ipt  of  funding),  at  least,  covered  by 
the  applicant's  description  of  supportive 
ser  ices.  Milestones  wall  induda  the 
nui  iber  of  CEunilies  to  be  served,  types 
of  a  Mvices.  and  dollar  amounts  to  be 
alk  cated  over  the  five-year  period. 

(( )  Each  applicant  must  demonstrate  a 
firra  commitment  of  assistance  firom  one 
tore  sources  ensuring  that 

>rtive  services  will  be  provided  for 
less  than  one  year  following  the 
ipletton  of  activities  funded  under 
NOFA. 

I)  When  a  grant  application  is 
appbt)ved.  the  HA  must  receive  approval 
froi  s  HUD  to  condud  renovation  or 
con  versions.  Approval  must  be 
pro  rided  prior  to  drawing  down  funds. 

(( i)  If  a  renovation  is  done  off-site,  the 
HA  must  provide  documentation  that  it 
has  CMitrol  of  the  proposed  property. 
Coi  trol  can  be  evidwiced  through  a 
leai  e  agreement,  ownership 
doc  umentation,  or  other  appropriate 
dot  umentation  (see  Sections  in.B(3)  and 
m.i:(lS)ofthisNCH'A). 

F.  ( >ther  Program  Requirements 

(  )  Resident  Involvement.  The 
De|  artment  has  a  longstanding  policy  of 
enqouraging  HAs  to  promote  resident 
involvement,  and  to  Eadlitate 
cooperative  partnerships  to  achieve 
spc  idfic  and  mutual  goals.  Therefore, 
res  dents  must  be  induded  in  the 
pla  ming  and  implementation  of  this 
pro  {ram.  The  HA  shall  develop  a 
pro  »ss  that  assures  that  RC/RMC/RO 
rep  resentatives  and  residents  are  fully 
bri(  ifed  and  have  an  opportimity  to 
COI  mient  cm  the  proposed  ccmtent  of  the 
HA 's  application  in  response  to  this 
NG  FA.  Hie  HA  shall  give  full 
COI  sideration  to  the  comments  and 
COI  cems  of  the  residents.  The  process 
shfl  1  include: 

(i  i)  Informing  residents  of  the  selected 
de^  slopments  regarding  the  preparaticm 
of  I  le  applicaticm.  and  providing  for 
res  dents  to  assist  in  the  development  of 
the  applicaticm.  as  apwopriate. 

( >)  Once  a  draft  ap|flication  has  been 
pre  Mred.  the  HA  shall  make  a  copy 
avi  liable  for  reeding  in  the  management 
off  ce;  provide  copies  of  the  draft  to  any 


resident  organization  representing  the 
residents  of  the  d0velopment(s) 
involved:  and  provide  adequate 
opportunity  for  comment  b^  the 
residmts  of  the  development  and  their 
representative  organizations  prior  to 
making  the  application  final. 

(c)  Provicie  to  any  resident 
organization  representing  the 
development  a  sunmiary  of  the  resident 
comments  and  its  response  to  them,  and 
notify  residents  of  the  development[s) 
that  this  summary  and  response  are 
available  for  reading  in  tiie  managwnent 
office. 

(d)  After  HUD  approval  of  a  grant, 
notify  residents  of  tne  development,  and 
any  representative  organizaticms  of 
approval,  of  the  grant;  notify  the 
residents  of  the  availid>ility  of  the  HUD 
approved  implementation  sc^eduto  in 
the  managnnent  office  for  reeding;  and 
devefop  a  system  to  facilitate  a  regular 
resident  role  in  all  aspects  of  program 
implementatitm. 

(2)  Tmining/Emf^oyment/Contracting 
of  HA  Residettts.  (a)  Section  3  of  the 
Housing  and  Urban  Development  Ad  of 
1968  (12  U.SX1 1701u)  (Section  3) 
requires  that  programs  of  dired 
financial  assistance  administered  by 
HUD  provide,  to  the  greatest  extent 
feasible,  opportunities  for  iob  training 
and  employment  to  lower  inccmie 
residents  in  ooonedion  with  projects  in 
their  neighborhoods.  For  purposes  of 
training  and  employment,  the  HA  may 
offer  opportunities  to  Section  3 
residents  in  the  follo%ving  priority:  (i) 
Residents  of  the  housing  ^velopment 
for  whicJi  the  assistance  is  being 
provided;  (ii)  residents  who  reside 
within  a  projed  area  as  defined  in  24 
CFR  135.15  and  who  reside  in 
developments  managed  l>y  the  HA  that 
is  expending  the  assistanre;  and  (iii) 
other  residents  of  the  Sedion  3  area. 
Therefore,  at  a  minimum  each  HA  and 
eacdi  of  its  <»ntradora  and 
subcontradore  receiving  funds  under 
this  program  shall  make  best  efforts  to 
employ  HA  residmits  to  provide  services 
and  renovaticm  c>r  conversion  work. 

(b)  For  purposes  of  the  requirements 
under  Sedicm  3.  a  best  effort  means  that 
theHAshaU: 

(1)  Attempt  to  recatdt  HA  residoits 
from  the  appropriate  areas  through  local 
advertising  media,  signs  placed  at  the 
proposed  FIG  projed  site,  and 
community  organizations  and  public  or 
private  institutions  opnating  within  the 
development  area.  The  HA  shall  indude 
in  its  outreach  and  marketing  eSbits, 
procedures  to  attrad  the  least  likely  to 
apply  for  this  program  because  it 
includes  cxmstnictioa/renovation  type 
of  ac:tivities,  /.e..  low-income 
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households  headed  by  women  and 
persons  with  disabilities;  and 

(2)  Determine  the  qualifications  of  HA 
residents  when  they  apply,  either  on 
their  own  or  on  referral  from  any  source, 
and  employ  HA  residents  if  their 
qualifications  are  satisfadory  and  the 
cx)ntrador  has  openings.  If  the  HA  is 
unable  to  employ  residents  determined 
to  be  cmalified,  those  residents  shall  be 
listed  for  the  first  available  opening. 

(3)  Davis-Bacon  Requirements.  AU 
laborers  and  mechanics  employed  by 
contradors  or  the  HA  in  renovation  or 
conversion  (including  combining  of 
imits)  on  the  premises  of  the  HA 
development  to  accommodate  the 
provision  of  supportive  services  under 
this  program  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  l(x:ality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Ad  (40 
U.S.C.  276a— 276a-5).  All  architects, 
technical  engineers,  draftsmen,  and 
technidans  employed  with  resped  to 
such  work  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  lcx:ality  as 
determined  by  HUD.  These 
requirements  do  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70. 

(4)  Resident  Compensation.  Residents 
employed  to  provide  servic:es  funded 
under  this  program  or  described  in  the 
application  shall  be  paid  at  a  rate  not 
less  than  the  highest  of: 

(a)  The  minimum  wage  that  would  be 
applicable  to  the  employees  under  the 
Fair  Labor  Standards  Ad  of  1938 
(FLSA).  if  sedion  6(a)(1)  of  the  FLSA 
applied  to  the  resident  and  if  the 
resident  were  not  exempt  under  section 
13  of  the  FLSA; 

(b)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment;  or 

(c)  The  prevailing  rate  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

(5)  Treatment  of  Income,  (a)  1937  Act. 
As  provided  in  secrtion  22(i)  of  the 
United  States  Housing  Ad  of  1937  (1937 
Act),  no  service  provided  to  a  HA 
resident  under  this  program  may  be 
treated  as  income  for  the  purpose  of  any 
other  program  or  provision  of  State, 
Tribal,  or  Federal  law.  Program 
partidpation  shall  begin  on  the  first  day 
the  resident  entere  training  or  begins  to 
receive  services.  Furthermore,  the 
earnings  of  and  benefits  to  any  HA    • 
resident  resulting  from  participation  in 
the  FIC  program  shall  not  be  considered 
as  income  in  computing  the  tenant's 
total  annual  income  that  is  used  to 
determine  the  tenant  rental  payment 
diuing: 

(i)  Tne  period  that  the  resident 
participates  in  the  program;  and 


(ii)  The  period  that  begins  with  the 
conunenc»ment  of  employment  of  the 
resident  in  the  first  job  acx^uired  by  the 
resident  after  completion  of  the  program 
that  is  not  funded  by  assistance  uncfer 
the  1937  Ad,  and  ends  on  the  earlier  of: 

[A]  The  date  the  resident  c»ases  to 
continue  employment  without  gcKxi 
clause;  or 

IB]  The  expiration  of  the  18-month 
period  beginning  on  the  date  of 
commencement  of  employment  in  the 
first  job  not  funded  by  assistance  under 
this  program. 

(bj  NAHA.  In  addition,  as  provided  in 
section  957  of  NAHA.  the  rent  charged 
to  a  family  whose  monthly  adjusted 
income  increases  as  a  result  of  the 
employment  of  a  member  of  the  family 
who  was  previously  unemployed  may 
not  be  increased  as  a  result  of  the 
increased  monthly  adjusted  income  due 
to  such  employment  by  more  than  10 
percent  in  each  12-month  period  during 
the  36-month  period  beginning  upon 
such  employment. 

(6)  Reports.  Each  HA  receiving  a  grant 
shall  submit  to  HUD  an  annual  progress 
report,  participant  evaluation  and 
assessment  data  and  other  information, 
as  needed,  regarding  the  effectiveness  of 
FIC  in  achieving  self-sufficiency. 

G.  Ranking  Fadbrs 

Each  application  for  grant  award  will 
be  evaluated  if  it  is  submitted  as 
required  under  Section  U.B  of  this 
NOFA  and  meets  the  eligibility 
requirements  in  Section  I.E  of  this 
NOFA.  Applicetions  submitted  for 
funds  that  include  renovation, 
conversion,  or  combination  of  dwelling 
unit  activities  will  be  competitively 
seleded  based  on  the  highest  scores  out 
of  a  possible  135  points.  Applications 
submitted  for  funds  solely  to  implement 
supportive  services  will  be 
competitively  seleded  based  on  the 
highest  scores  out  of  a  possible  140 
points. 

Initially.  HUD  will  distribute  funds 
geographically  in  order  to  seek  diversity 
through  an  appropriate  mix  of  public 
and  Indian  housing  authorities.  Grants 
will  be  awarded  to  the  two  highest 
ranked  eligible  applicants  in  each 
funding  category  per  HUD  region.  In 
addition,  grants  will  be  awarded  to  the 
two  highest  ranked  eligible  IHA 
applications  in  each  funding  cetegory 
on  a  nationwide  basis.  All  of  the 
remaining  applications  will  then  be 
placed  in  overall  nationwide  ranking 
order,  with  the  remaining  funds  granted 
in  order  of  rank  until  all  funds  are 
awarded. 

HUD  will  review  and  evaluate  the 
appUcation  as  follows,  according  to 
whether  the  applicetion  seeks  funds  for 


supportive  services  only  or  for  other 
activities. 

(1)  Conversion/Renovation/ 
Supportive  Services  Activities 
(Maximum  135  points). 

Applicetions  tor  fimds  for  these 
activities  will  be  scored  on  the 
following  fiadors: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents 
[10  points); 

(b)  The  extent  to  which  the 
envisioned  renovation,  conversicm  and 
combination  activities  are  appropriate  to 
facilitate  the  provision  of  FIC  services 
(15  points): 

(cj  The  extent  to  which  each  service 
provider  has  evidenced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of:  (i) 
five  yeara  following  the  initial  receipt  of 
funciing  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
adivities  funded  under  this  NOFA  (25 
points); 

(d)  The  extent  to  which  the  HA  has 
demonstrated  that  it  has  partnered  with 
residents  in  the  plaiming  phase  for  the 
FIC,  and  will  further  include  the 
residents  in  the  implementation  phase 
[15  points): 

(e)  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  contrad  with 
or  employ  residents  to  provide  services 
and  condud  conversion  and  renovation 
activities  (15  points); 

(0  Certification  that  the  HA  is 
implementing  a  FSS  program.  IHAs, 
without  FSS  programs,  that  have 
established  counseling  programs  such  as 
those  found  in  Mutual  Help  (MH)  may 
provide  similar  certification  |5  points); 

(g)  The  ability  of  the  HA  or  designated 
service  provider  to  provide  the 
supportive  services  [5  points); 

(h)  The  extent  to  which  the  HA  has 
coordinated  implementation  of  the 
program,  including  those  in  target  areas 
such  as  Weed  and  Seed,  Distressed,  etc., 
with  tribal.  State,  or  lcx»l  scx:ial  service 
agencies  (10  points).  In  assigning  points 
for  this  factor,  HUD  shall  consider  the 
extent  of  the  involvement  of  those 
agencies  in  the  development  of  the 
application  and  their  commitment  of 
assistance  in  the  implementation  of  the  . 
FIC.  The  commitment  of  these  agendes 
may  be  demonstrated  through  evidence 
of  intent  to  provide  dired  finandal 
assistance  or  other  resources,  such  as 
social  services  (i.e.,  counseling  and 
training);  the  use  of  public/Indian 
housing  funds  available  through 
existing  State  and  Icxel  programs;  or 
other  commitments. 

(i)  The  extent  to  which  the  HA  has 
demonstrated  sucxess  in  modernization 
activities  under  the  Comprehensive 
Grant/Comprehensive  Improvement 
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Assistance  (OAF)  Progranis  (see  24  CFR 
part  968),  the  extent  to  which  the  HA 
has  a  good  record  of  maintaining  and 
operating  public  housing  as  determined 
by  the  Public  Housing  Mmagement 
Assessment  Plan  (PIAiAP)  (see  24  CFR 
part  901)  (10  points),  and  has  utilized 
innovative  and  workable  strategies  to 
improve  management  (e.g.,  LEAP, 
which  uses  highly  skilled  retired 
miUtary  personnel  in  key  management 
positions);  and 

(j)  The  extent  to  whidi  the  HA  has 
demonstrated  that  it  will  commit  to  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (OCP) 
funds  for  OGP-eligible  activities  that 
result  in  employment,  training,  and 
contracting  oppoitimities  for  eligible 
residents  {25  points). 

(2)  Supportive  Services  Only 
(Maximiim  140  points).  Applications  for 
funds  for  these  activities  will  be  scored 
on  the  following  factors: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents. 
(10  points): 

(b)  CertificatioD  that  the  HA  has 
control  of  a  site  to  facilitate  the 
provision  of  supportive  services 
appropriate  for  the  FIC  program  (10 
points): 

(c)  lihe  extent  to  which  each  service 
provider  has  evidenced  that  supportive 
services  and  other  resources  will  be 
provided  until  at  least  the  later  of:  (i) 
nve  years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA  (25 
points): 

(d)  The  extent  to  whidi  the  HA  has 
demonstrated  that  it  has  included 
residents  in  the  planning  phase  for  the 
FIC.  and  will  further  include  the 
residents  in  the  implementation  phase 
(10  points): 

(e)  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  contract  with 
or  employ  residents  to  provide  services 
(ISpoints): 

(f)  Certification  that  the  HA  is 
implementing  a  FSS  program.  IHAs, 
%vithout  FSS  programs,  that  have 
established  counseling  programs  such  as 
those  found  in  Mutual  Help  (MH)  may 
provide  similar  certification  (5  points); 

(g)  Past  experience  in  obtaining  and 
providing  similar  services  for  HA 
families  (IS  points): 

(h)  The  ability  of  the  HA  or  a 
designated  service  provider  to  provide 
the  supportive  services  (5  points); 

(i)  Ine  extent  to  which  tne  HA  has  a 
good  record  of  maintaining  and 
operating  public  housing,  as  determined 
by  its  Public  Housing  Management 
Assessment  Plan  (PHMAP),  and  has 
utilized  innovative  and  workable 
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St  ategies  to  improve  management  (e.g.. 
L  lAP,  which  uses  hi^ly  skilled  retiied 
m  ilitary  personnel  in  k^  management 
pt  dtions)  (10  points); 

(j)  The  extent  to  which  the  HA  has 
c*  ordinated  implemoitation  of  the 
pi  ogram,  including  those  in  target  areas 
St  ch  as  Weed  and  Seed,  Distressed,  etc.. 
w  th  tribal.  State  and/or  local  social 
St  rvice  agencies  (10  poin^).  In  assigning 
p  lints  for  this  factor,  HUD  shall 
o  nsider  the  involvement  of  those 
a(  encies  in  the  development  of  the 
amplication  and  their  commitment  of 
83  sistance  in  the  implementation  of  the 
F  C  The  commitment  of  these  agencies 
n  ay  be  demonstrated  through  evidence 
0  intent  to  provide  direct  financial 
at  sistance  or  other  resources,  such  as 
s(  dal  services  (e.g.,  counseling  and 
tr  lining);  the  use  of  public/IndUan 
hi  lusing  funds  available  through 
e]  isting  State  and  local  programs;  or 
omer  commitments:  and 

](k)  Extent  to  which  the  HA  has 
dnnonstrated  that  it  will  commit  to  its 
F|C  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP-eligible  activities  that 
n  suit  in  employment,  training,  and 
a  ntractlng  opportimities  for  its 
re  Bidmts  (25  points). 

Environmental  Review 

lAny  environmental  impact  regarding 
iglble  activities  will  be  addressed 
lugh  an  mvlronmental  review  of  that 
vity  as  required  by  24  CFR  part  50, 
luding  the  applics^le  related  laws 
d  authorities  under  section  50.4,  to  be 
mpleted  by  HUD.  to  ensure  that  any 
vironmental  Impact  will  be  addressed 
fore  assistance  is  provided  to  the  HA. 

tees  will  be  expected  to  adhere  to 
assurances  applicable  to 
ei  ivironmental  concerns  as  contained  in 
tl  is  NOFA  and  grant  agreements. 

n  Application  Submissions  Process 

A  Application  Kit 

An  application  kit  is  required  as  the 

lal  submission  to  apply  for  funding, 
le  kit  includes  information  and 
^idance  on  preparation  of  a  Plan  and 
idget  for  ac^vities  proposed  by  the 
kplicant  This  process  facilitates  the 
execution  of  the  grant  for  those  selected 
to  receive  funding.  An  appUcation  may 
b  I  obtained  from  die  local  HUD  Field/ 
h  dian  Offices  with  delegated 
n  sponsibilitles  over  an  applying  HA 
[i  ee  Appendix  A  for  listing),  or  by 
a  lling  HUD'S  Resident  Initiatives 
C  earingiiouse  toll  free  num^  1-600- 
9  i5-2232.  Requests  for  application  kits 
n  ust  include  your  name,  mailing 
a(  Idress  or  P.O.  Box  (including  zip 
o  ide).  mad  teleph(me  nunriier  (including 


area  co6b).  and  should  refar  to 
document  FR-3397-N-01.  Applications 
may  be  requested  beginning  Mardb  24. 
1994. 

B.  Application  Submission 

The  ordinal  and  two  copies  of  the 
application  must  be  submitted.  TIm 
Appendix  lists  addresses  of  HUD  Field/ 
Indian  Offices  that  will  accept  the 
completed  applicadon. 

The  aM>lication  must  be  physically 
received  by  4:30  p.m.,  local  time,  on 
June  22. 1994.  This  application  deadline 
is  firm  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
applications  to  avoid  any  risk  of  loss  of 
eligibility  brought  on  by  unanticipated 
delays  or  other  delivery-related 
problems.  Facsimile  and  telegraphic 
applications  are  not  authorized  and 
shall  not  be  considered. 

m.  Cheddist  of  Application  Submission 
Requirevneats 

The  Application  Kit  will  contain  a 
dieddlst  of  all  application  submission 
requirements  to  complete  the 
application  process. 

A.  Applications  for  Supportive 
Services  Only  must  contain  the 
following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telepbtme  number  of 
contact  person  (in  the  event  further 
Information  or  clarification  is  needed 
during  the  application  review  process); 

(2)  SF-424A,  Budget  hiformatlon, 
Non-Construction  Programs,  and  SF- 
4246.  Asstuanoes,  Non-Constructi<Mi 
Programs; 

(3)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(4)  A  description  ot  the  supportive 
services  that  are  to  be  provided  over  at 
least  a  5-yeer  period  after  the  initial 
receipt  of  funding  under  this  NOFA, 
and  how  the  supp<»tive  services  will 
enhance  education  and  job 
opportunities  for  residents; 

C5)  Evid«ioe  of  a  firm  commitment  of 
assistance  &t>m  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment. 

(6)  A  description  of  public  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  services,  including  evidence 


of  any  intention  to  provide  assistance 
expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  profit 
and  nonprofit  organizations); 

(7)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC,  and  the 
provision  of  services  to  families  after 
completion  of  the  later  of:  (i)  Five  years 
following  the  initial  receipt  of  funding 
under  this  NOFA;  or  (ii)  one  year 
following  the  completion  of  activities 
funded  imder  this  NOFA; 

(8)  A  certification  frtMn  an  ^propriate 
service  agency  (in  the  case  of  FSS.  the 
certification  may  be  from.the 
Coordinating  Committee)  that: 

(a)  The  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
empl^rment  opportunities;  and 

(b)  There  is  a  reasonable  likelihood 
that  such  services  will  be  funded  or 
provided  for  the  entire  five-year  period, 
at  least,  after  the  initial  receipt  of 
funding  under  this  NOFA. 

(9)  A  description  of  assistance  for 
which  the  HA  is  applying; 

(10)  A  narrative  on  the  location  of  the 
FIC  facility.  Provide  the  precise  location 
of  the  facility  to  be  u.sed  for  FIC,  and 
indicate  its  accessibility  to  residents, 
including  distance  from  the 
deveiopment(s),  and  transportation 
necessary  to  receive  services; 

(11)  Evidence  that  the  HA  has  control 
of  the  FIC  site.  If  the  facility  is  off-site, 
the  HA  shall  include  copies  of  the 
negotiated  lease  and  the  terms,  an 
option  to  lease,  indicating  that  the 
facility  is  available  to  the  HA  for  use  as 
a  FIC  for  the  period  ending  the  later  of: 
(i)  Five  years  following  the  initial 
receipt  of  funding  imder  this  NOFA.  or 
(ii)  one  year  following  the  completion  of 
activities  funded  under  this  NOFA; 
lease  and  the  terms,  an  option 
description  of  the 

(12)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
applicable.  IHAs.  without  FSS 
programs,  that  have  established 
counseling  programs  such  as  those 
found  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable: 

(13)  A  certification  that  funds  used  to 
pay  for  a  Service  Coordinator  are  not 
duplicate  expenses  from  any  other 
program,  including  FSS: 

(14)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program; 

(15)  A  description  of  the  services  that 
HA  residents  will  be  employed  to 
provide; 

(16)  Letters  of  commitment.  The 
letters  should  identify  all  commitments 
for  additional  resources  to  be  made 


available  to  the  program  from  the 
applicant  and  other  State,  local,  or 
private  entities.  The  description  shall 
include,  but  is  not  limited  to.  the 
commitment  source,  source  committed, 
availability  and  use  of  funds,  and  other 
conditions  associated  with  the  loan. 
grant,  gift,  donation,  contribution,  etc. 
Commitments  from  State  or  local 
agencies  may  include,  but  are  not 
limited  to,  vocational,  adult,  and 
bilingual  education;  Job  Partnership 
Training  Act  ()TPA)  and  Family  Support 
Act  of  1988  iob  training  programs;  child 
care;  and  social  services  assistance, 
counseling  or  drug  addiction  services. 
Commitments  may  include  in-kind 
contributions,  oi>-site  journeymen  or 
equivalent  instructors,  transportation,  or 
other  resources  for  use  by  participants 
oftiieFlQ 

(17)  Certification  that  efforts  were 
made  to  use  or  obtain  other  resources  to 
fund  or  provide  the  services  proposed; 

(18)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  funds  for 
CGP  eligible  activities  that  result  in 
employment,  training,  and  contracting 
opportunities  for  eligible  residents; 

(19)  A  project  budget,  timetable  and 
narrative; 

(20)  Certification  tilat  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding. 

(21)  Equal  Opportimity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100, 107, 109, 110,  and  121;  and 
Executive  Order  11063  (Equal 
OppOTtunity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Gvil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  parti; 

(Note:  Title  VI  of  the  Qvil  Rights  Act  of  1 964 
(42  U.S.C  20OOd-2OOOd-4).  which  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  federally  assiicted 
programs,  and  the  Fair  Housing  Act  (42 
U.SC  3601-3620).  which  prohibits 
discrimioatioD  based  on  race,  color,  religioa. 
sex  or  natiooal  origin  in  the  sale  or  reataJ  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe's  powers  of  self-government  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  t>e  applicable  to  the 
development  or  opoation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 


the  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 
imder  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794)  and 
implementing  regulations  at  24  CFR  part 
8;  and  the  requirements  of  Executive 
Order  11246  and  the  implementing 
regulations  issued  at  41  CFR  chapter  60; 

Tc)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C  1701u  and 
implementing  regulations  at  24  CFR  part 
135; and 

(d)  The  requirements  of  Executive 
Orders  11625. 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
imder  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(22)  Form  HUD-2880,  Applicant/ 
Recipient  EMscIosure  Update  Reprart 
must  be  completed  in  accordance  with 
24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(23)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD's  rules  at  24  CFR  p>art 
24,  subpart  F. 

(24)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C  1352)  (the  "Byrd  Amendment") 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appn^riated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  coimection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restrictiwis  on  lobbjring  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  SlOO.000  of  budget 
authority  must  submit  a  Gratification  . 
and,  if  appUcable.  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(25)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  HA  development  to 
accommodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
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mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5); 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

B.  Applications  for  Renovation/ 
Conversion  Activities  Only  must 
fX)ntain  the  following  information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  reviev/  process): 

(2)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  indicate  its 
accessibility  to  residents,  including 
distance  from  the  development(s),  and 
transp>ortation  necessary  to  receive 
services: 

(3)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  the  negotiated 
lease  and  the  terms,  an  option  to  lease, 
indicating  that  the  facility  will  be 
available  to  the  HA  for  use  as  a  FIC  for 
the  period  ending  the  later  of:  (i)  Five 
years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA; 

(4)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable,  by  HA 
residents,  as  described  in  Section  I.F(2) 
of  this  NOFA.  The  Description  shall 
include  the  position  titles  and  numbers 
of  residents  expected  to  be  employed  for 
renovation/conversion  activities; 

(5)  Certification  of  the  extent  to  which 
the  HA  will  commit  to  its  FIC  part  of  its 
formula  allocation  of  Comprehensive 
Grant  Program  (COP)  funds  for  COP 
eligible  activities  that  result  in 
emplojrment,  training,  and  contracting 
opportunities  for  eligible  residents; 

(6)  A  project  budget,  timetable  and 
narrative; 

(7)  Certification  that  FIC  funding  will 
not  duplicate  any  other  HUD  funding, 
including  CGP  funding. 

(8)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 


VI 
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(i  i)  The  requirements  of  the  Fair 
Hoi  ising  Act  (42  U.S.C.  3601-3619)  and 
im  lamenting  regulations  at  24  CFR 
pal  s  100. 107, 109, 110.  and  121;  and 
Ex(  cutive  Order  11063  (Equal 
Op  )ortunity  Housing  implementing 
reg  ilations  at  24  CFR  Part  107;  and  Title 
>f  the  Civil  Rights  Act  of  1964  (42 
.C.  2000d)  (Nondiscrimination  in 
Fe<  erally  Assisted  Programs)  and 
im  ilementing  regulations  issued  at  24 
CF  tpart  1; 

(No  e:  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d-2000d-4).  which  prohibits 
dis<  rimination  on  the  basis  of  race,  color  or 
nati  anal  origin  in  federally  assisted 
pro  ;rams.  and  the  Fair  Housing  Act  (42 
U.S  C  3601-3620).  which  prohibits 
dis)  rimination  based  on  race,  color,  religion, 
sex  3r  national  origin  in  the  sale  or  rental  of 
hoi  sing,  do  cot  apply  to  Indian  housing' 
aut  lorities  (IHAs)  established  by  exercise  of 
a  T  ibe's  powers  of  self-government  Title  VI 
anc  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100  shall  not  be  applicable  to  the 
dev  ilopment  or  operation  of  projects  by  such 
IH/  s.) 

( ))  The  prohibitions  against 
dis  :rimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.i  .C.  6101-07)  and  implementing 
reg  ilations  at  24  CFR  part  146;  the 
pre  libition  against  discrimination 
aga  nst  individuals  with  a  disability 
uni  er  section  504  of  the  Rehabilitation 
AO  of  1973  (29  U.S.C.  794)  and 
implementing  regulations  at  24  CFR  part 
8  a  id  Title  II  or  the  Americans  with 
Di!  abilities  Act  of  1009  (42  U.S.C 
12:  31)  and  implementing  regulation  at 
28  ZFR  part  35;  and  the  requirements  of 
Ex(  cutive  Order  11246  and  the 
im  tlementing  regulations  issued  at  41 
CF  I  chapter  60; 

( :)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Ac  of  1968. 12  U.S.C.  1701u  and 
im  tlementing  regulations  at  24  CFR  part 
13i  ;  and 

( 1)  The  requirements  of  Executive 
Or(  ers  11625. 12432.  and  12138. 
Coi  sistent  with  HUD's  responsibilities 
uni  er  these  Orders,  the  grantee  must 
ma  ie  efforts  to  encourage  the  use  of 
mil  lority  and  women's  business 
ent  )rprises  in  connection  with  activities 
fuE  ded  under  this  notice. 

( t)  Evidence  of  a  firm  commitment  of 
ass  stance  from  one  or  more  sources 
ensuing  that  the  supportive  services 
wil  I  be  provided  for  not  less  than  one 
yet  r  following  the  completion  of 
act  vities  funded  under  this  NOFA. 
Ev  dence  shall  be  in  the  form  of  a  letter 
or  esolution.  A  cost  allocation  plan 
sh{  11  be  submitted  outlining  the  one- 
yet  r  commitment: 

( ))  Form  HUD-288P.  Applicant/ 
Rei  ipient  Disclosure  Update  Report 


must  be  completed  in  accordance  with 
24  CFR  part  12.  Accountability  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit. 

(10)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C.  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  potential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD's  rules  at  24  CFR  part 
24.  subpart  F. 

(11)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121.  approved  October  23. 1989  (31 
U.S.C.  1352)  (the  "Byrd  Amendment") 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  annoimcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(12)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  HA  development  to 
accommodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
mechanics  (other  than  volunteers  under 
the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C  276a— 276a-5); 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers)  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

C.  Applications  for  Both  Supportive 
Services  and  Renovation/Conversion 
Activities  must  contain  the  following 
information: 

(1)  Name  and  address  (or  P.O.  Box)  of 
the  HA.  Name  and  telephone  number  of 
contact  person  (in  the  event  further 
information  or  clarification  is  needed 
during  the  application  review  process); 


(2)  SF-424A.  Budget  Information, 
Non-Construction  Programs,  and  SF- 
424B.  Assurances.  Non-Construction 
Prooams; 

(3)  A  description  of  assistance  for 
wbich  the  HA  is  applying; 

(4)  A  description  of  the  need  for 
supportive  services  by  eligible  residents; 

(5)  Evidence  of  a  firni  commitment  of 
assistance  from  one  <v  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA. 
Evidence  shall  be  in  the  form  of  a  letter 
or  resolution.  A  cost  allocation  plan 
shall  be  submitted  outlining  the  one- 
year  commitment; 

(6)  A  description  of  the  plan  for 
continuing  operation  of  the  FIC  and  the 
provision  of  supportive  services  to 
families  after  the  later  of:  (i)  five  years 
following  the  initial  receipt  of  funding 
under  this  NOFA;  or  (ii)  one  year 
following  the  completion  of  activities 
funded  under  this  NOFA; 

(7)  A  description  of  services  that  the 
HA  expects  to  be  provided,  to  the 
greatest  extent  practicable  by  HA 
residents  as  provided  under  Section 
I.F(2)  of  this  NOFA; 

(8)  A  description  of  the  positions  and 
numbers  of  residents  expected  to  be 
employed  for  renovation,  conversion, 
and  other  eligible  activities; 

(9)  A  certification  that  the  HA  is 
implementing  a  FSS  program,  if 
appUcable.  IHAs.  without  FSS 
programs,  that  have  established 
counseling  programs  such  as  those 
fouiKl  in  Mutual  Help  (MH)  should 
provide  similar  certification,  if 
applicable; 

llO)  A  description  of  the  resident 
involvement  in  the  planning  and 
implementation  phases  of  this  program. 

(11)  Certification  of  the  extent  to 
which  the  Hi\  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CGP) 
funds  for  CGP  eUgible  activities  that 
result  in  employment,  training,  and 
contracting  opportunities  for  eligible 
residents; 

(12)  A  project  buc^t,  timetable,  and 
narrative; 

(13)  Letters  of  commitment  Identify 
all  commitments  for  additional 
resources  to  be  made  available  to  the 
program  from  the  applicant  and  other 
State,  local,  or  private  entities.  The 
description  shall  include,  but  is  not 
limited  to,  the  commitment  source, 
source  committed,  availability  and  use 
of  funds,  and  other  conditions 
associated  with  the  loan,  grant,  gift, 
donation,  contribution,  etc. 
Conunitments  from  State  or  local 
agencies  may  include,  but  are  not 


limited  to.  vocational,  adult,  and 
bilingual  education;  jTPA  and  Family 
Support  Act  of  1988  job  training 
programs;  child  care;  and  social  services 
assistance,  counseling  or  drug  addiction 
services.  Commitments  may  include  in- 
kind  contributions,  on-site  journeymen 
or  equivalent  instructors,  transportation, 
or  other  resources  for  use  by 
participants  of  the  FIC 

(14)  A  narrative  on  the  location  of  the 
off-site  facility,  if  applicable.  Provide 
the  precise  location  of  the  FIC  facility 
(street  address)  and  its  accessibihty  to 
residents  including  distance  bom  the 
development(s),  and  transportation 
necessary  to  receive  services: 

(15)  Evidence  that  the  HA  has  control 
of  the  proposed  off-site  premises.  This 
shall  include  copies  of  the  negotiated 
lease  and  the  terms,  an  option  to  lease, 
indicating  that  the  facility  will  be 
available  to  the  HA  for  use  as  a  FIC  for 
the  period  ending  the  later  of:  (i)  Five 
years  following  the  initial  receipt  of 
funding  under  this  NOFA;  or  (ii)  one 
year  following  the  completion  of 
activities  funded  under  this  NOFA; 

(16)  Certification  that  FIC  funding 
will  not  duplicate  any  other  HUD 
funding,  including  CGP  funding. 

(17)  Equal  Opportunity  Requirements. 
The  HA  must  certify  that  it  will  carry 
out  activities  assisted  under  the  program 
in  compliance  with: 

(a)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C  3601-3619)  and 
implementing  regulations  at  24  CFR 
parts  100. 107, 109. 110,  and  121;  and 
Executive  Order  11063  (Equal 
Opportimity  Housing  implementing 
regulations  at  24  CFR  Part  107;  and  Title 
VI  of  the  Qvil  Rights  Act  of  1964  (42 
U.S.C  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  parti; 

(Note:  Title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U-SiC  2000d-2000d-4).  which  prohibits 
discrimination  on  the  basis  of  race,  color  or 
national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C  3601-3620),  which  prohibits 
discrimination  based  on  race,  color,  religion, 
sex  or  national  origin  in  the  sale  or  rental  of 
housing,  do  not  apply  to  Indian  housing 
authorities  (IHAs)  established  by  exercise  of 
a  Tribe's  powers  of  self-government  Title  VI 
and  the  Fair  Housing  Act  (24  CFR  parts  1  and 
100)  shall  not  be  applicable  to  the 
development  or  operation  of  projects  by  such 
IHAs.) 

(b)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-07)  and  implementing 
regulations  at  24  CFR  part  146;  the 
prohibition  against  discrimination 
against  individuals  with  a  disability 


imder  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794)  and 
implementing  regulations  at  24  CFR  part 
8  and  Title  II  of  the  Americans  with 
Disabilities  Act  of  1009  (42  U.S.C 
12131)  and  implementing  regulation  at 
28  CFR  Part  35;  and  the  requirements  of 
Executive  Order  11246  and  the 
implementing  regulations  issued  at  41 
CFR  chapter  60; 

(c)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968. 12  U.S.C.  1701u  and 
implementing  regulaticms  at  24  CFR  part 
135;  and 

(d)  The  requirements  of  Executive 
Orders  11625, 12432.  and  12138. 
Consistent  with  HUD's  responsibilities 
imder  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

(17)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  ounpleted  in  accordance  with 
24  CFR  part  12,  AccountabiUty  in  the 
Provision  of  HUD  Assistance.  A  copy  is 
provided  in  the  application  kit 

(18)  Drug-Free  Workplace 
Certification.  The  Drug-Free  Workplace 
Act  of  1988  (42  U.S.C  701)  requires 
grantees  of  federal  agencies  to  certify 
that  they  will  provide  drug-free 
workplaces.  Each  jxjtential  recipient 
under  this  NOFA  must  certify  that  it 
will  comply  with  drug-free  workplace 
requirements  in  accordance  with  the 
Act  and  with  HUD's  rules  at  24  CFR  part 
24.  subpart  F. 

(19)  Certification  regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act.  Public  Law 
101-121,  approved  October  23, 1989  (31 
U.S.C  1352)  (the  "Byrd  Amendment ") 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  bom  using 
appropriated  funds  for  lobbying  the 
Elxecutive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  The 
Department's  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  %vith  24  CFR 
87.110.  any  HA  submittiitg  an 
application  under  this  aimouncemeni 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL  form). 

(20)  A  certification  that: 

(a)  The  HA  will  include  in  any 
contract  for  renovation  or  conversion 
(including  combining  of  units)  on  the 
premises  of  the  HA  development  to 
accommodate  the  provision  of 
supportive  services  under  this  program, 
a  requirement  that  all  laborers  and 
mechanics  (other  than  volunteers  under 
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the  conditions  set  out  in  24  CFR  part  70) 
shall  be  paid  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetennined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a— 276a-5); 

(b)  The  HA  will  include  in  such 
contracts  a  requirement  that  all 
architects,  technical  engineers, 
draftsmen,  and  technicians  (other  than 
volunteers]  shall  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  as 
determined  by  HUD;  and 

(c)  The  HA  will  pay  such  wage  rates 
to  its  own  employees  engaged  in  this 
work. 

IV.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical 
items,  such  as  certifications  or 
assurances,  or  contains  a  technical  error, 
such  as^an  incorrect  signatory,  HUD  will 
notify  the  applicant  in  writing  that  it 
has  14  calendar  days  from  the  date  of 
HUD's  written  notification  to  cure  the 
technical  deficiency.  If  the  applicant 
fails  to  submit  the  missing  material 
within  the  14-day  cure  period,  HUD  will 
disqualify  the  application. 

This  14-day  cure  period  applies  only 
to  nonsubstantive  deficiencies  or  errors. 
Deficiencies  capable  of  cure  will  involve 
only  items  not  necessary  for  HUD  to 
assess  the  merits  of  an  application 
against  the  ranking  factors  specified  in 
this  NOFA. 

V.  Other  Matters 

A.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  in  Section  III, 
Checklist  of  AppUcation  Submission 
Requirements,  of  this  NOFA.  grantees 
must  comply  with  the  following    ~ 
requirements: 

(1)  Ineligible  contractors.  The 
provisions  of  24  CTR  part  24  relating  to 
the  employment,  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flood  insurance.  No  building 
proposed  for  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
to  be  assisted  under  this  program  may 
be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards,  ujiless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
insurance  Proyamand  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 
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thai  a  year  has  passed  since  FEMA 
noti  ication  regarding  such  hazards,  and 
the  ;rantee  ensures  that  flood  insurance 
on  t  te  structure  is  obtained  in 
connliance  with  section  102(a)  of  the 
Flodd  Disaster  Protection  Act  of  1973 
(42   J.S.C.  4001  et  seq.). 

(3  Lead-based  paint.  The 
reqi  irements.  as  applicable,  of  the  Lead- 
Baa  d  Paint  Poisoning  Prevention  Act 
(42   J.S.C.  4821-4846).  and 
imp  ementing  regulations  at  24  CFR 
part  i  35, 965  and  968. 

(4   Applicability  of  OMB  Circulars. 
The  pohcies,  guidelines,  and 
reqi  irements  of  OMB  Grcular  Nos.  A- 
110  and  A-122  with  respect  to  the 
aca  ptance  and  use  of  assistance  by 
priM  ate  nonprofit  organizations. 

(S  I  Belocation  and  Real  Property 
Ac(j  lisition.  The  Uniform  Relocation 
Ass  stance  and  Real  Property 
Ace  Liisition  Policies  Act  of  1970  and 
HU  )  Handbook  1378,  Tenant 
Ass  stance.  Relocation  and  Real 
Pro  >erty  Acquisition,  apply  to  the 
acq  lisition  of  real  property  for  an 
assi  ited  project  and  the  displacement  of 
any  person  (family,  individual, 
bus  ness,  nonprofit  organization,  or 
fam  i)  as  a  direct  result  of  acquisition, 
rehi  bilitation,  or  demolition  for  the 
pro  Bct. 

B.  E  nvirormiental  Review 

A  finding  of  no  significant  impact 
wit  I  respect  to  the  environment  has 
beei  I  made  in  accordance  with  HUD 
regi  lations  in  24  CFR  part  50  that 
imp  lement  section  102(2)(C]  of  the 
Nat  onal  Environmental  Policy  Act  of 
196  ).  (42  U.S.C.  4332).  The  finding  of 
no  I  ignificant  impact  is  available  for 
put  ic  inspection  and  copying  Monday 
thrt  ugh  Friday  during  regular  business 
hou  rs  at  the  Office  of  the  Rules  Docket 
Clei  k.  Office  of  General  Counsel,  Room 
102  ^6,  Department  of  Housing  and 
Urhpn  Development,  451  Seventh  Street 
SW  .  Washington,  DC  20410. 

C.  I  xecutive  Order  12612,  Federalism 

T  le  General  Counsel,  as  the 
Des  gnated  Official  under  section  6(a)  of 
Exe  nitive  Order  12612,  Federalism,  has 
deti  rmined  that  the  policies  contained 
in  t  lis  notice  will  not  have  substantial 
din  ct  efi^ects  on  States  or  their  political 
sub  livisions,  or  the  relationship 
beti  ^-een  the  Federal  government  and 
the  States,  or  on  the  custribution  of 
poA  rer  and  responsibilities  among  the 
yar  ous  levels  of  government.  As  a 
resi  lit.  the  notice  is  not  subject  to  review 
unc  er  the  Order.  The  notice  announces 
the  jvailability  of  funds  to  provide 
fam  ilies  living  in  public  or  Indian 
hoi  sing  with  better  access  to  education 


and  job  opportunities  to  achieve  self- 
sufficiency  and  independence. 

D.  Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  notice  has  potential 
for  a  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  purpose  of  the  notice  is 
to  provide  funding  to  assist  families 
living  in  public  or  Indian  housing  with 
better  access  to  education  and  job 
opportunities  to  achieve  self-sufficiency 
and  inde{>endence,  and,  thus,  could 
benefit  famiUes  significantly.  However, 
because  the  impact  on  families  is 
beneficial,  no  further  review  is 
considered  necessary. 

E.  Section  102  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

F.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
became  effective  on  June  12, 1991.  lliat 
regulation,  codified  as  24  CFR  part  4. 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
armoimcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  fiinding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
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unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

G.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  ui^ed  to  read  the  final  rule. 


particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410-3000. 
Telephone:  (202)  70»-3815  (voice/TDD) 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Freedom  of  Information  Act 

Applications  submitted  in  response  to 
this  NOFA  are  subject  to  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).  To  assist  the  Department  in 
determining  whether  to  release 
information  contained  in  an  application 
in  the  event  a  FOIA  request  is  received, 
and  applicant  may,  through  clear 
earmarking,  or  otherwise,  indicate  those 
portions  of  its  application  that  it 
believes  should  not  be  disclosed.  The 
applicants's  views  will  be  used  solely  to 
aid  the  Department  in  preparing  its 
response  to  a  FOIA  request;  however, 
the  De{>aitment  is  required  by  the  FOIA 
to  make  an  independent  evaluation  of 
the  information. 

HUD  suggests  that  an  applicant 

Erovide  a  basis,  when  possible,  for  its 
elief  that  confidential  treatment  is 
appropriate;  general  assertions  or 
blanket  requests  for  confidentially, 
without  more  information,  are  of  Umited 
value  to  the  Department  in  making 
determinations  concerning  the  release  of 
information  under  FOIA.  The 
Department  is  required  to  segregate 
disclosable  information  bom 
nondisclosable  items,  so  an  applicant 
should  be  careful  to  identify  each 
portion  of  the  application  for  which 
confidential  treatment  is  requested. 

The  Department  emphasizes  that  the 
presence  or  absence  of  comments  or 


earmarking  regarding  confidential 
information  will  have  no  bearing  on  the 
evaluation  of  applications  submitted  in 
response  to  this  solicitation. 

I.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  of  Fiscal  Year  1990  (31  U.S.C  1352) 
(the  "Byrd  Ammdment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants  or  loans  frvm 
using  appropriated  fiinds  for  lobbying 
the  Executive  or  Legislative  branches  of 
the  Federal  government  in  coimection 
with  a  specific  contract,  grant,  or  loan. 
The  protiibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  imless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  The  Department  has 
determined  that  an  IHA  established  by 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  U.S.C  1437t  and  353S(d). 
Dated:  Fd>ruaiy  7. 1994. 
Joaeph  Shnldiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  280 
IFRi.-4842-q 

Underground  Storag*  Tanks 
Containing  Petrolaum;  Financial 
Raaponslblltty  Raqulrements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  promulgating  a 
rule  to  amend  the  financial 
responsibility  requirements  for 
underground  storage  tanks  (USTs) 
containing  petroleum  that  appear  in 
subpart  H  of  40  CFR  part  280. 
Specifically,  this  rule  modifies  the 
financial  responsibility  compliance  date 
under  40  CFR  280.91(e)  for  one  category 
of  UST  owners.  Under  this 
modification,  Federally-recognized 
Indian  tribes  that  own  USTs  on  Indian 
lands  are  required  to  comply  %vith 
Federal  Financial  Responsibility 
requirements  of  40  CFR  part  280  subpart 
H---Financial  ResponsibiUty — by 
December  31. 1998  if  those  USTs  are  in 
compliance  with  applic^le  technical 
requirements  for  USTs  in  40  CFR  part 
280.  Today's  rule  extends  the  deadline 
for  certain  USTs  owned  by  Indian  tribes 
from  the  previous  date  of  February  18, 
1994.  This  change  will  allow  EPA.  the 
Bureau  of  Indian  Affairs  and  Indian 
tribes  additional  time  to  explore  options 
for  solvihg  the  root  problem  of  lack  of 
funding  for  (wst  contamination  on 
Indian  lands  and  further  assist  tribes 
with  future  technical  requirements, 
such  as  tank  upgrading.  EPA  is  not 
changing  the  financial  responsibility 
deadline  for  rural  petroleum  marketers 
or  local  governments.  A  discussion  of 
the  Agency  rationale  behind  this 
decision  can  be  found  in  section  III.  C. 
under  "8UPfl£MENTARY  INFORMATION". 
EFFECTIVE  DATE:  This  rulemaking  is 
efiiBCtive  on  February  28, 1994. 
ADDRESSES:  The  public  docket  for  this 
rule  is  in  room  M2616,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SVV.,  Washington,  DC  20460. 
Call  (202)  260-9720  for  an  appointment 
to  review  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  at  (800)  424- 
9346  (toll  boe)  or  (703)  412-9810  in 
Virginia.  For  technical  questions. 
contact  Sammy  Ng  in  the  Office  of 
Underground  Storage  Tanks  at  (703) 
308-8882. 

SUPPI^MENTARY  MFORMATION:  EPA  is 
today  finalizing  a  rule  that  would  allow 


cert)  in  Federally-recognized  Indian 
trib<  B  that  own  USTs  containing 
petr  >leum  on  Indian  lands  additional 
time  to  comply  with  the  financial 
respansibility  requirements. 
Spe4  ifically,  this  rule  modifies  the 
com  >liance  date  undM  40  CFR 
280.  )l(e).  Under  this  modification, 
Indi  m  tribes  that  own  USTs  containing 
petr  >leum  on  Indian  lands  must  comply 
witl  the  financial  responsibility 
reqti  irements  by  December  31. 1996.  To 
qua]  ify  for  the  1998  financial 
resp  jnsibility  deadline,  tribally-owned 
USl  5  must  faie  in  compliance  with  the 
tech  aical  requirements  for  USTs 
des(  ribed  in  40  CFR  part  280.  Technical 
com  )liance  for  USTs  includes,  for 
exai  iple.  leak  detection  and  reporting. 
The  technical  requirements  criterion  has 
beei  included  to  protect  human  health 
and  the  environment  on  Indian  lands. 
EPA  is  not  changing  the  financial 
resp  onsibility  deadline  for  rural 
petr  }leum  marketers  or  local 
govi  mments.  A  discussion  of  Agency 
rati<  nale  behind  this  decision  can  be 
fbui  d  in  section  m  C 

T  le  contents  of  today's  preamble  are 
liste  d  in  the  following  outline: 


E  fectivel 


L  Authority 

n. 
m. 

IV. 
A 


Date 
E  Bckground 
'  Rule 
Indian  Tribes 
B.faiplementatioa  of  Final  Rule 
C  Discussion  ofOptionsPropoMd  but  Not 
fnalixed  for  Petroleum  Marketers  and 
40cal  Governments. 
V.  B  ODomlc  Impacts 

A.  Boooomic  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 
C  Regulatoiy  Impact  Analysis 
D.  Paperwork  Reduction  Act 

L  A  ithoritjr 

T  lese  regulations  are  issued  under 
the  luthority  of  sections  2002, 9001, 
900  >.  9003. 9004, 9005,  9006,  9007,  and 
900 )  of  the  Solid  Waste  Disposal  Act.  as 
amc  nded  (42  U.S.C.  6912, 6991,  6991a, 
699  lb,  6991c,  6991d,  6991e,  6991f.  and 
699  Ih). 

n.  I  Oective  Date 

T  lis  rule  will  be  effective  on  February 
28,  L994,  pursuant  to  5  U.S.C  553(d). 
Thii  rule  may  be  made  effective 
imn  lediately  because  it  extends  an 
exit  ting  compliance  date  and  there  is 
goo  1  cause  to  make  that  extension 
imn  lediately  effisctive  within  the 
mea  ning  of  28  U.S.C.  553(dKl)  and  (3). 

UL  tackground 

C  a  October  26, 1988.  EPA 
proi  nulgated  financial  responsibility 
reqi  lirements  applicable  to  owners  and 
ope  ators  of  imderground  storage  tanks 
(US  Ts)  containing  petroleum  (53  FR 


43322).  To  meet  the  requirements, 
owners  and  operators  must  demonstrate 
that  they  can  pay  for  the  costs  of 
cleanups  and  third-party  damages 
resulting  &t>m  any  leaks  that  may  occtir. 
In  the  final  rule,  EPA  established  a 
phased  compliance  schedule  for  owners 
and  operators  of  petroleum  USTs.  The 
principal  reason  for  adc^ting  the  phased 
compliance  approach  was  to  provide  the 
time  necessary  for  providers  of  financial 
assurance  mechanisms  (including 
private  insurance  companies  and  states 
intending  to  establish  state  assurance 
funds)  to  develop  new  policies  and 
programs  or  conform  their  policies  and 
programs  with  EPA  requirements.  See 
53  FR  43324. 

When  devising  the  phased 
compliance  approach,  the  Agency 
wanted  to  achieve  the  best  balance 
between  the  need  to  demonstrate 
financial  responsibility  for  UST  releases 
and  the  time  necessary  for  owners  and 
operators  to  obtain  assurance 
mechanisms.  The  Agency  attempted  to 
establish  compliance  dates  that  were  as 
eariy  as  possible,  considering  the  type  of 
assiuance  different  types  of  focilities 
were  likely  to  obtain.  Petroleum 
marketers  owning  or  operating  1.000  or 
more  USTs  and  non-marketers  with 
more  than  $20  million  in  tangible  net 
worth  were  required  to  comply  by 
January  24, 1989,  based  primarily  on 
their  ability  to  qualify  for  self-insiirance. 
Petroleum  majketers  with  100  to  999 
USTs  were  required  to  comply  by 
October  26. 1989.  These  marketers  were 
estimated  to  be  relatively  more  likely  to 
be  able  to  obtain  insurance;  some  of 
them  were  also  expected  to  qualify  as 
self-insurers.  Petroleum  marketers 
owning  13  to  99  USTs  at  more  than  one 
facility  were  originally  required  to 
comply  by  April  26, 1990.  Howevm'.  on 
May  2, 1990.  the  Agency  published  a 
rule  (55  FR  18566)  extending  this 
compliance  date  to  April  26. 1991. 
These  marii^eters  were  thought  to  be  less 
likely  to  be  able  to  obtain  insurance 
than  members  of  the  October  26. 1989. 
compliance  group. 

Pc^leum  maneters  owning  fewer 
than  13  USTs  at  more  than  one  facility 
or  owning  only  one  facility  with  fewer 
than  100  USTs.  as  well  as  non-maiketers 
with  less  than  $20  milUon  in  net  worth 
and  local  govemmmts  (including 
Indian  tribes)  were  originally  required 
to  comply  by  October  26. 1990.  Hiis 
group  was  expected  to  rely  primarily  on 
state  assurance  funds  for  compliance. 
(State  assurance  funds  provide  money 
fw  cleanups  to  owners  and  operators  in 
their  states.  Owners  and  operators  in 
states  with  assurance  hmas  are  deemed 
to  be  in  cranpliance  with  financial 
responsibility  for  the  amount  covered  by 


Federal  Register  /  Vol.  59.  No.  39  /  Monday.  February  28.  1994  /  Rulesi^and  Regulations        9105 


the  fund  once  the  state  submits  the  fund 
to  EPA  for  approval  unless  and  until 
EPA  disapproves  the  fund.)  On  October 
31. 1990.  EPA  extended  the  con^Iiance 
deadline  for  one  year  for  small 
marketers  («vith  fewer  than  13  USTs  or 
fewer  than  100  USTs  at  a  single  fiidlity) 
and  small  non-maiiieters  (wiUi  less  than 
$20  million  in  net  worth),  otherwise 
known  as  Category  IV.  This  extension 
was  based  on  me  need  for  additional 
time  for  state  assurance  funds  to  be 
developed.  In  addition,  EPA  extended 
the  compliance  deadline  for  local 
governments  and  Indian  tribes  until  one 
year  after  publication  of  a  final  rule  with 
additional  self-insurance  mechanisms 
for  local  governments  to  use  to 
demonstrate  compliance.  This  rule  was 
published  on  February  18, 1993  (58  FR 
9026). 

On  December  23. 1991.  EPA  once 
again  extended  the  compliance  deadline 
for  the  Category  IV  group  (small 
marketers  with  fewer  than  13  tanks  at 
more  than  one  fedlity  or  fewer  than  100 
tanks  at  a  single  fedlity  as  well  as  non- 
maiketers  with  net  worth  less  than  $20 
million)  to  December  31. 1993  (56  FR 
66369).  EPA  based  the  extension  on  its 
understanding  that  more  members  of 
this  compliance  group  than  the  Agency 
had  originally  projected  must  rely  on 
state  assurance  funds,  rather  than  on 
insurance,  to  demonstrate  compliance 
with  the  financial  responsibili^ 
requirements.  EPA  believed  that,  in 
order  for  o%vnerB  and  operators  to  rely 
on  state  assurance  funds  as  compliance 
mechanisms,  stetes  must  have  more 
time  to  subfliit  their  state  assurance 
funds  to  EPA  for  approval.  Currently.  31 
stete  assurance  funds  have  been 
approved  by  EPA  and  an  additional 
eight  state  assurance  funds  have  been 
submitted  to  EPA  for  approval.  (It  is 
important  to  note  that  upon  submission 
of  a  state  assurance  fund  to  the  EPA 
Regional  Administrator,  the  fund  is 
considered  to  be  approved  imless  and 
until  EPA  disapproves  it)  Additionally, 
the  extension  provided  states  with  more 
time  to  develop  and  implement 
financial  assistance  programs  (e.g.. 
direct  loan  (HOgrams.  loan  guarantee 
programs,  grant  programs)  which  help 
owners  and  operators  (especially  small 
businesses)  pay  for  technical 
requirements  such  as  tank  upgrading. 
These  technical  improvements,  in  turn, 
help  USTs  meet  insurers'  underwriting 
criteria. 

The  Agiuicy.  however,  continued  to 
be  concerned  about  the  effects  of  its 
regulations  on  the  regulated  community. 
By  analyzing  the  costs  of  the 
requirements.  EPA  found  that  the 
affordability  of  financial  responsibility 
compliance  is  often  tied  to  early 


compliance  «vith  torfiufnil  requirements 
such  as  tank  upgrading,  slnoe.  for 
exampfe.  private  insurance  companies 
may  refose  to  provide  coverage  unless 
they  are  certain  that  a  site  does  not  pose 
a  high  risk  of  leaking.  EPA  beUeved  that 
the  costs  associated  with  the  technical 
requirements  are  an  important  fectOT 
underl3rlng  the  inability  of  some  small 
owners  and  operators  to  meet  the 
financial  responsibility  requirements. 
Tliese  costs  coupled  with  the  lack  of  a 
stete  assurance  fund,  grant,  or  loan 
program  could  force  some  gas  stetions  to 
close  their  tenks  when  the  1993 
financial  responsibility  compliance  date 
fell.  EPA  believed  that  tank  closure 
could  be  particularly  prc^lematic  when 
those  tanks  provide  essential  services  to 
rural  communities. 

As  a  result  of  this  concern  about  the 
availability  of  fuel  in  rural  areas.  EPA 
proposed  a  December  31. 1998 
compliance  date  for  certain  petroleum 
marketers,  local  governments,  and 
Indian  tribes,  that  meet  Federally- 
determined  criteria  (58  FR  43770).  The 
objective  of  the  August  17. 1993 
proposed  rule  was  to  obtain  date  on 
whether  an  additional  extension  of  the 
financial  responsibility  reqiiirements 
was  needed,  and  for  whom.  The  Agency 
intended  to  limit  any  additional 
extension  to,  at  most,  a  small  sub-group 
of  marketers  currently  in  Calory  IV.  as 
well  as  certain  local  govmunents  and 
Indian  tribes;  EPA  did  not  want  to 
change  compliance  dates  for  all 
Category  IV  marketers  or  local 
governments  on  the  belief  that  most  of 
these  tank  owners  were  already  in 
compliance  with  the  finanH^I 
responsibility  requirements  due  to  the 
existence  of  state  assurance  funds  and 
reliance  on  self-insurance  mechanisms. 
The  August  17. 1993  proposed  rule 
included  eligibility  criteria  limiting  the 
proposed  1998  compliance  group  to 
rural  petroleum  msAeters  that  met  a 
hardship  criterion  of  annual  profit  on 
gasoline  sales  of  $15,000  or  less,  rural 
local  governments  that  use  tanks  for 
essential  services  such  as  police  and  fire 
departments,  and  Indian  tribes.  (The 
definition  of  rural  was  obtained  fixHn 
the  Farmers  Home  Administration 
within  the  U.S.  Department  of 
Agriculttire.)  In  addition,  all  owners  in 
the  new  1998  compliance  group  would 
have  to  ensure  that  their  tuiks  were  in 
compliance  with  applicable  technical 
requirements,  such  as  leak  detection. 
The  technical  compliance  criterico  was 
included  to  protect  human  health  and 
the  environment  regardless  of  a  change 
in  the  financial  responsibihty  deadline. 
EPA  also  stressed  the  feet  that  any 
change  in  the  financial  req>onsibility 


oompHanoe  date  would  not  remove  the 
liability  on  the  part  of  the  owner  or 
operator  to  deen-up  a  leeL 

Current  Financial  Responsibility 
Deadlines 

Januaiy  24, 1989: 
Marketers  With  1000  or  hAon  Tanks; 
Non-Mari»ters  With  Net  Worth 
Greater  Than  $20  Million. 
Octd)er26. 1989: 

Marketers  With  100-^999  Tanks. 
April  26, 1991: 
Marketers  With  13-99  Tanks  at  More 
Than  One  Facility 
December  31. 1993: 
Marketen  With  1-12  Tanks  at  More 
Than  One  Facility  or  Fewer  Than 
100  Tanks  at  One  Site;  Non- 
Marketers  With  Net  Worth  Less 
Than  $20  Million. 
February  18, 1994: 
Local  Govenunents  and  Indian  Tribes 

IV.  Final  Rule 

EPA  received  58  comments  on  the 
August  18, 1993  prc^xiced  extension.  34 
commenters  supported  an  extension  for 
one  or  more  groups.  21  commenters 
opposed  any  extension  of  the  financial 
responsibility  requirements.  No 
commenters  objected  to  an  extended 
compliance  deadline  for  Indian  tribes 
while  one  commenter  supported  it  One 
commenter  remained  neutral  on  the 
subject  and  two  additional  commente 
wen  received  regarding  tbB  proposed 
definition  of  rural,  as  defined  l^  the 
Fanners  Home  Administration. 

Based  on  EPA  analysis  of  the 
comments  received  as  well  as  the  rest  of 
the  administrative  record  frtxn  the 
proposal,  the  Agency  is  finalizing  an 
extension  to  1998  for  Federally- 
recognized  Indian  tribes  that  own  USTs 
on  Indian  lands.  No  other  entity 
(petroleum  marketer  or  local 
government)  has  been  iiKJuded  in  this 
1996  compliance  group.  A  discussion  of 
comments  relating  to  a  1998  compliance 
deadline  for  petroleum  marketers  and 
local  governments  can  be  found  in 
section  in  C. 

A.  Indian  Tribes 

Based  on  an  analysis  of  the 
administrative  record  for  this 
rulemaking  and  lack  of  opposition  to  an 
extension  for  tribes.  EPA  is  extending 
the  compliance  deadline  for  Tribally- 
owned  USTs  on  Indian  lands  to 
December  31. 1996  if  the  USTs  meet  the 
technical  compliance  criterion.  The 
Agency  is  sensitive  to  the  lack  of 
funding  available  to  help  Indian  tribes 
pay  for  environmental  problems  and 
acknowledges  that  medianisms  used  by 
other  owners,  such  as  stete  assurance 
funds  or  private  insurance,  may  be 
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inaccessible  to  tribes.  The  Agency  has 
retained  the  technical  compliance 
criterion  in  order  to  protect  human 
health  and  the  environment  on  Indian 
lands  and  expects  that  inclusion  of  this 
criterion  may  prompt  some  owners  to 
come  into  compliance  with  the 
technical  requirements  in  order  to 
qualify  for  the  extension.  (Tanks  owned 
by  Indian  tribes  which  are  out  of 
compliance  with  applicable  technical 
requirements  would  not  be  eligible  for 
the  1998  deadline.) 

The  additional  time  will  also  allow 
the  Agency  to  work  with  the  Bureau  of 
Indian  Affairs  (BIA)  at  the  U.S. 
Department  of  the  Interior  to  explore 
options  for  solving  the  root  problem  of 
lack  of  funding' for  past  contamination 
on  Indian  lands  and  further  assist  tribes 
with  future  technical  requirements, 
such  as  tank  upgrading. 

A  compliance  date  of  December  31, 
1998  was  selected  for  Indian  tribes 
because  this  date  corresponds  with  the 
final  technical  compliance  date  for  tank 
upgrading.  Tribes  unable  to  comply 
with  the  Hnancial  responsibility 
requirements  at  thaftime  face  the  more 
costly  technical  requirement  of 
upgrading  their  USTs.  At  that  point, 
tanks  not  in  technical  compliance 
would  be  forced  to  close  with  or 
without  the  financial  assurance 
coverage.  Conversely,  owners  able  to 
meet  the  technical  requirements  at  that 
time  would  be  more  likely  to  obtain  an 
affordable  assurance  mechanism,  such 
as  private  insurance,  since  the  tanks 
would  be  considered  an  insurable, 
reasonable  risk. 

B.  Implementation  of  Final  Rule 

EPA  intends  to  promulgate 
regulations  that  pose  the  least  burden  to 
the  affected  regulated  community  while 
protecting  human  health  and  the 
environment.  Therefore,  no  change  in 
reporting  requirements  or  recordkeeping 
procedures  from  the  October  26, 1988 
rule  is  incorporated  into  this  rule. 

The  August  17, 1993  proposed  rule 
included  a  requirement  that  UST 
owners  self-certify  for  an  extension  and 
keep  a  record  of  the  proposed 
compliance  checkUst  on  file  for 
enforcement  purposes.  Based  on  a 
review  of  the  comments  and  the  rest  of 
the  administrative  record  for  the 
proposal,  the  Agency  has  decided  that 
this  self-certification  is  unnecessary  for 
implementing  this  rule  and  has 
therefore  decided  to  delete  the  self- 
certiHcation  and  recordkeeping 
requirement. 


C.  Dis  :ussion  of  Options  Proposed  But 
Not  F\  nalized  for  Petroleum  Marketers 
and  L  koI  Governments 

As  1  loted  above,  EPA  received  58 
comm  snts  on  the  August,  1993 
propo  ;ed  rule.  Of  the  34  conunents 
receiv  $d  in  support  of  a  1998 
comp  iance  deadline.  17  specifically 
suppo  rted  an  extension  only  for 
petrol  ium  marketers.  An  additional 
seven  comments  were  received  in 
suppo  rt  of  local  governments,  four  for 
non-n  arketers  (such  as  rental  car 
compj  nies,  etc.),  and  one  for  Indian 
tribes.  Five  commenters  supported  an 
exten!  ion  for  all  Category  IV  firms  and 
local  j  ovemments  regardless  of  criteria, 
or  not  at  all,  concluding  that  a  hmited 
extens  ion  would  be  unfair  to  the  entities 
not  in  :luded  in  the  1998  compliance 
group 

Tw«  nty-one  commenters  were  against 
any  a(  ditional  extension  to  1998.  Of  the 
21  cot  iments  which  disagreed  with  the 
propo  ;ed  extension,  eight  were 
provi(  ed  by  state  agencies  that 
administer  UST  regulatory  or  state  fund 
programs.  One  commenter  was  neutral, 
neithe  r  agreeing  or  disagreeing  with  the 
propo  ;ed  compliance  date,  and  two 
additi  )nal  comments  addressed  only  the 
defini  ion  of  rural. 

Cor  menters  arguing  for  a  1998 
comp  iance  date  for  certain  petroleum 
;narke  :ers  and  local  governments  stated 
that  ti  e  additional  time  was  needed  to 
keep  s  mall  businesses  open.  Several 
comm  mters  said  that  compliance  with 
financ  iai  responsibility  was  difficult  in 
states  ivithout  state  assurance  funds.  In 
fact,  o  '  the  commenters  supporting  a 
1998  <  ompliance  date  for  one  or  more 
group!  1,  12  out  of  35  were  received  from 
a  state  without  a  state  assurance  fund. 
In  adc  ition,  some  commenters  said  that 
insura  tice  was  not  affordable, 
partic  ilarly  when  tanks  have  not  been 
upgrai  ed.  Two  commenters  urged  an 
extent  ed  compliance  date  in  two  states 
that  p  an  to  adopt  a  state  assurance  fund 
or  loa)  I  program.  One  of  those 
commenters  felt  that  a  1996  compliance 
date  Would  be  acceptable  since  it  would 
corresbond  to  the  date  the  state  loan 
progra  m  plans  to  be  operational. 
Anoth  it  commenter  noted  that  not  all 
local  { ovemments  can  pass  one  of  the 
four  additional  self-insurance 
mechj  nisms  promulgated  in  February, 
1993,  ind  one  additional  commenter 
urged  JPA  to  extend  the  financial 
respoi  sibility  compliance  date  for 
hospit  ils  that  use  their  tanks  to  fuel 
emerg  tncy  generators. 

Sev(  ral  commenters  arguing  against 
an  ad(  itional  extension  to  1998  for  local 
goven  ments  and  petroleum  marketers 
stated  that  most  of  these  owners  were 


already  in  compliance  due  to  state 
assurance  funds.  Several  commenters 
also  stated  that  an  extension  would  not 
be  fair  to  those  owners  already  in 
compliance  with  the  financial 
responsibility  requirements.  Others  felt 
an  extended  compliance  group  to  1998 
would  incorreclly  imply  that  the 
remaining  technical  compliance  dates 
would  be  extended  by  EPA  as  well. 
Other  commenters  noted  that  the 
criteria  included  in  the  proposed  rale 
were  difficult  to  implement  and  would 
prove  bimiensome  to  states  with  regard 
to  enforcement  since  different 
petroleimi  marketers  and  local 
governments  would  have  different 
compliance  dates.  Other  commenters 
feared  that  adoption  of  a  1998  deadline 
for  certain  gas  stations  and  local 
governments  would  hurt  the 
environment,  since  the  requirement  was 
necessary  to  ensure  that  money  would 
be  available  to  pay  for  cleanups.  One 
commenter  stated  that  previous 
compliance  date  extensions  reduced  the 
volume  of  business  available  to  private 
insurers  trying  to  create  a  market  for 
UST  insurance,  thereby  increasing  the 
price.  Another  commenter  echoed  that 
sentiment,  saying  that  previous 
extensions  had  stopped  private 
mechanisms,  such  as  insurance,  from 
developing  fully.  Finally,  several 
commenters  state  that  it  was  appropriate 
to  exclude  non-marketers  from  any 
additional  extension  since  sales  of 
petroleum  were  not  crucial  to  their 
operations. 

Based  on  a  review  of  the  comments 
and  the  administrative  record,  EPA  has 
decided  not  to  extend  the  financial 
responsibility  compliance  deadline  for 
petroleiun  marketers,  non-marketers,  or 
local  governments.  While  the  Agency 
acknowledges  that  some  of  these 
owners,  especially  in  those  few  states 
without  a  state  assurance  fund,  may 
have  difficulty  complying  with  the 
financial  responsibility  requirements, 
EPA  agrees  with  commenters  that  say 
that  most  owners  and  operators  are 
already  covered  by  either  state 
assurance  funds,  self-insiu^nce 
mechanisms  or  private  insurance. , 
Agency  analysis  indicates  that 
compliance  may  be  as  high  as  98%  for 
local  governments  with  the  addition  of 
the  four  self-assurance  mechanisms 
promulgated  in  February.  1993.  In 
addition,  just  14%  of  all  tanks  are  in 
states  without  legislation  creating  state 
assurance  funds.  The  Agency  also  agrees 
that  another  extension  hurts  EPA 
credibility  with  regard  to  upcoming 
technical  compliance  dates  and  agrees 
that  a  later  compliance  date  is  unfair  to 
owners  and  operators  already  in 
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compliance.  In  additiim,  a  1998 
compliance  deadline  for  some  local 
governments  and  petroleimi  marketers 
would  create  an  administrative  burden 
for  states  to  implement,  since  some 
states  would  need  to  change  their 
legislation  m  regulations  in  order  to 
adopt  the  new  deadline.  EPA  also 
acknowledges  the  difficulty  in  trying  to 
define  an  appropriate  sub^up  and 
believes  that  inclusion  of  certain 
marketers  and  local  governments  in  a 
new  compliance  group  would  create 
additional  confusion  in  the  regulated 
community. 

EPA  agrees  with  ccnnmMiters  wdio 
feared  that  adoption  of  a  1998  deadline 
for  certain  gas  stations  and  local 
govenunents  might  hurt  the 
environment  in  the  event  that  funds  are 
not  available  to  undertake  corrective 
action.  In  adopting  the  phased 
compliance  approach,  me  Agency 
wanted  to  achieve  the  best  balance 
between  the  need  to  demonstrate 
financial  responsibility  for  UST  releases 
and  the  ability  of  difiierent  types  of  tank 
owners  to  obtain  the  assurance 
mechanisms.  In  deciding  not  to  extend 
the  compliance  deadline  for  petroleiun 
marketOTS  and  local  govwnments.  the 
Agency  has  decided  that,  since  most 
marketers  and  local  governments  can 
comply,  the  balance  has  to  be  weighed 
in  favor  of  demonstrating  compliance. 
On  the  other  hand,  the  current  inability 
of  Indian  tribes  to  demonstrate 
compliance  as  explained  in  section  rV.A 
above  led  the  Agency  to  reach  the 
opposite  decision  in  that  situation. 

EPA  also  received  comments  with 
regard  to  the  criteria  discussed  in  the 
proposed  rule  apphcable  to  petroleiun 
marketers  and  local  governments.  Most 
commenters  supported  the  use  of  the 
Fanners  Home  Administration 
definition  of  nu^l,  but  felt  that  a 
hardship  determination  based  on  profit 
should  be  replaced  with  a  measure  of 
yeariy  throu^put  of  gasoline  through 
an  UST  system. 

V.  Economic  Impacts 

This  section  provides  an  estimate  of 
the  economic  impacts  of  the  proposed 
rule.  Because  the  proposed  rule  will  not 
cause  an  annual  impact  on  the  economy 
of  $100  million  or  more  and  will  not 
cause  an  increase  in  the  costs  of 
production  or  the  prices  chained  by  the 
afiiected  community,  a  Regulatory 
Impact  Analysis  is  not  required.  Instead, 
EPA  has  prepared  an  economic  impact 


analysis  to  estimate  the  number  of 
aSetited  facilities  that  would  benefit 
from  this  additiraial  flexibility. 

A.  Economic  Impact  Analysis 

The  economic  analysis  examines  the 
potential  eomomic  effiacts  of  adopting  a 
new  compliance  category  to  1998  and 
estimates  the  number  of  potentially 
affected  entities. 

Overall,  approximately  1.3  million 
USTs  are  subject  to  the  technical  and 
financial  responsibility  standards.  The 
number  of  tribally-owned  USTs  that 
could  be  eligible  for  the  1998 
compliance  date  numbers 
approximately  500.  These  500  tribally- 
owned  USTs  represent  approximately 
10%  of  all  active  tanks  mi  Indian  lands. 
(The  remainder  of  the  tanks  on  Indian 
lands  are  owned  by  private  individuals 
and  firms,  as  opposed  to  Federally- 
recognized  tribes.)  The  total  number  of 
tanks  eligible  for  the  1998  compliance 
date  would  be  reduced,  however,  with 
the  inclusion  of  the  tecixnical 
compliance  criterion. 

B.  Bepilatory  Flexibility  Anaiysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C  601  et  seq..  when 
an  Agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effisct  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  Hexibility 
analysis  that  considers  the  effiect  of  the 
rule  on  small  entities  (i.e.:  Small 
businesses,  small  organizations,  and 
small  goverrunental  jurisdictions).  EPA 
believes  that  this  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  new 
compliance  deadline  to  1998  will 
provide  relief  to  members  of  this 
compliance  group  by  allowing  them 
additional  time  to  comply  wifii  the 
financial  responsibility  requirements. 
Accordingly,  the  AgeiK:y  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis,  and 
certifies  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Regulatory  Impact  Analysis 

1.  Executive  Order  12866 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  EPA 


that  it  considMS  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  re^>onse  to 
OMB  suggestions  or  recommendations 
will  be  diocumented  in  the  public 
record. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements . 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3501  et  seq. 

List  of  Sul^ects  in  40  CFR  Part  280 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials  insurance.  OH 
pollution.  Penalties.  Petroleum. 
Reporting  and  recordkeeping 
requirements.  State  program  approval. 
Surety  bonds.  Underground  storage 
tanks.  Water  pollution  control 

Dated:  February  18, 1994. 
Cwl  M.  Browner. 
Administrator.  * 

For  the  reasons  set  out  in  the 
preamble,  part  280  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  6912. 6991, 6991a. 
6991b.  6991c.  6991d.  6991e.  6991f.  and 
6991b. 

2.  Section  280.91  is  amended  by 
revising  paragraph  (e)  and  adding 
paragraph  (f),  to  read  as  follows: 

120041    Compliance 


(e)  All  local  goverrunent  entities 
(including  Indian  tribes)  not  included  in 
paragraph  (f)  of  this  section;  February 
18. 1994. 

(f)  Indian  tribes  that  own  USTs  on 
Indian  lands  which  meet  the  applicable 
technical  requirements  of  this  part; 
Decnnber  31. 1998. 
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DEPARTMENT  OF  EDUCATION 
RIN  1850-ZAOO 

Dwight  D.  Eisenhower  National 
Program  for  Mathematics  and  Science 
Education— Model  Projects  in 
Encouraging  Female  and  Minority 
Students  in  Mathematics  and  Science; 
Model  Science-Based  Professional 
Development  Projects  in 
Environmental  Education 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
fiscal  year  1994. 

SUMMARY:  The  Secretary  proposes  two 
priorities  for  fiscal  year  1994  under  the 
Dwighl  D.  Eisenhower  National  Program 
for  Mathematics  and  Science  Education: 
Model  projects  in  encouraging  female 
and  minority  students  in  mathematics 
and  science,  and  model  science-based 
professional  development  projects  in 
environmental  education.  The  Secretary 
expects  projects  to  generate  findings 
that  have  wide  applicability; 
accordingly,  grantees  will  be  expected 
to  evaluate  their  activities  and 
disseminate  information  about  them. 
DATE9:  Comments  must  be  received  on 
or  before  March  30, 1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Charles  Stalford.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  500F. 
Washington.  DC  20208-5572. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Weinberg  or  Annora  Dorsey,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  500, 
Washington,  DC  20208-5572. 
Telephone:  (202)  219-2175.  Individuals 
who  use  a  teleconmiimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
hiformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  Eisenhower  National  Program  is 
to  support  projects  of  national 
significance  in  elementary  and 
secondary  schools  in  mathematics  and 
science  education  designed  to  improve 
the  skills  of  teachers  and  the  quality  of 
instruction  in  these  areas  and  to 
increase  the  access  of  students  to  that 
instruction.  The  program  is  authorized 
under  title  n,  part  A,  subpart  1,  section 
2012  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended. 

On  November  12. 1993.  the  Secretary 
announced  in  the  Federal  Register  (58 
FR  60007)  a  proposed  priority  for  the 
Eisenhower  National  Program  in  model 
professional  development  in-the  use  of 
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the  Senate  Report  that 
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interestiand  attainments  of  female  and 
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and  (2)  to  improve  teacher 
profess  anal  development  in 
enviror  mental  education. 

J  ecretary  may  subsequently 
an  external  study  or  studies  of 
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prpjects  funded  under  this 

If  he  does  so,  projects  will  be 
to  cooperate  with  the  conduct 
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,  project  evaluations,  and 
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_  priority  1.  the  Secretary  is 
that  the  Nation's  schools 
too  few  minority  and  female 
to  study  and  pursue  careers  in 
of  mathematics  and  science. 
,  behaves  that  the  well- 
underrepresentation  of 
and  women  in  these 
represents  a  waste  of  human 
the  Nation  can  ill  afford.  This 
would  therefore  support,  and 
1.  projects  that  seek  to 
and  sustain  the  interest  and 

of  fpmale  and  minority 

in  mathematics  and  science. 

„  priority  2.  the  Secretary 

that  environmental  education 

students*  interest  in 
fields  and  enhance  their 

_  of  these  disciplines.  The 
also  believes  that 

issues  are  importantin 
right  and  are,  therefore, 
worthy  of  study.  The 
finds,  however,  that 

education  programs  of 
,  are  available  in  too  few  of 
's  schools,  in  part  because 
teachers  have  very  Umited 
es  to  increase  their 
of  environmental  issues  and 
the  most  successful  means  of 
environmental  education.  The 
proposes,  therefore,  to  support 
from  projects  in  professional 
lent  for  teachers  in 
education. 
S  scretary  draws  to  the  attention 
ial  applicants  responding  to 
2  the  National  Consortium  for 
Education  and  Training 
at  the  University  of  Michigan, 
funded  by  the 
Protection  Agency  under 
of  the  National  Environmental 
Act  of  1990.  NCEET's 


primary  emphasis  is  professional 
development  for  teachers  in 
environmental  education.  Potential 
applicants  should  consult  with  NCEET 
to  ensure  that  their  projects  are  not 
duplicative  of  the  National 
Consortium's  efforts. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federd 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities;  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit^applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Regkter 
concurrently  with  or  following  publication  of 
the  notice  of  final  priorities. 

AppUcations  are  not  available  at  this 
time.  However,  to  have  your  name 
placed  on  a  mailing  Ust.  please  wrrite  to: 
Dwight  D.  Eisenhower  National  Program 
for  Mathematics  and  Science  Education, 
555  New  Jersey  Avenue  NW.. 
Washington.  DC  20208-5572,  or  FAX 
your  request  to:  Eisenhower  Program: 
202-219-2106. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  Each 
application  shall  respond  to  only  one  of 
the  two  priorities,  although  an  applicant 
could  submit  more  than  one  application 
to  respond  to  more  than  one  priority. 
The  Secretary  funds  under  this 
competition  only  appUcations  that  meet 
one  of  these  absolute  priorities: 

Proposed  Priority  1 — Encouraging 
Female  and  Minority  Students  in 
Mathematics  and  Science 

The  Secretary  will  support  model 
projects  designed  to  stimulate  and 
sustain  the  interest  and  attainments  of 
female  and  minority  children  in 
mathematics  and  science. 

Each  project  must: 

(a)  Make  use  of  research  and  the 
experience  of  projects  that  have 
achieved  success  in  the  area  of  the 
priority. 

(b)  Collaborate  in  the  planning  and 
operation  of  the  project  with  the  State 
science  teachers'  association  and/or  the 
State  mathematics  teachers'  association 
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and  with  at  least  one  other  party  such 
as  a  school,  an  educational  institution, 
a  local  or  state  educational  agency,  a 
national  education  organization,  a 
science-technology  center,  or  a  private 
sector  party;  with  these  other  parties, 
develop  plans  for  continuing  project 
activities  after  Federal  support  has 
ended. 

(c)  Evaluate  lessons  learned  from  the 
project  and  use  them  to  improve 
activities  on  a  continuing  basis. 

(d)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  project  is  in  progress 
and  use  electronic  as  well  as  other  forms 
of  communication. 

(e)  In  the  case  of  projects  serving 
elementary  and  middle  schools, 
increase  teachers'  own  mastery  of 
mathematics  and  science  in  order  to 
increase  their  confidence  and  skill  in 
teaching  these  subjects  (including  skills 
in  providing  hands-on  learning). 

(f)  Involve  parents  and  community 
members  as  role  models  and/or  mentors 
for  female  and  minority  children. 

Proposed  Priority  2 — Science-Based 
Teacher  Professional  Development  in 
Environmental  Education 

The  Secretary  will  support  model 
science-based  professional  development 
projects  designed  to  improve  student 
achievement  in  environmental 
education. 

Each  project  must: 

(a)  Make  use  of  research  and  the 
exi>erience  of  projects  that  have 


achieved  success  in  the  area  of  the 
priority. 

(b)  Oollaborate  in  the  planning  and 
op>eration  of  the  project  with  at  least  two 
other  parties  such  as  schools, 
educational  institutions,  local  or  state 
educational  agencies,  national 
education  organizations,  science- 
technology  centers,  or  private  sector 
parties:  with  these  other  parties, 
develop  plans  for  continuing  project 
activities  after  Federal  support  has 
ended. 

(c)  Evaluate  lessons  learned  from  the 
project  and  use  them  to  improve 
activities  on  a  continuing  basis. 

(d)  Disseminate  lessons  learned  to 
interested  parties.  Dissemination  must 
begin  while  the  project  is  in  progress 
and  use  electronic  as  well  as  other  forms 
of  communication. 

(e)  Use  environmental  education  as  a 
means  to  enhance  students'  interest, 
literacy,  and  achievement  in  science. 

(f)  Increase  teachers'  own  mastery  of 
environmental  issues,  including  related 
scientific  issues. 

(g)  Train  teachers  to  develop  varied 
learning  experiences  for  students  in 
environmental  education  that  include 
field  components  and  the  study  of 
individual  themes,  such  as  ecosystems 
(e.g..  wetlands),  the  water  cycle,  and 
global  climate  change;  enable  teachers 
to  pilot-test  these  varied  learning 
exp>eriences  with  students. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 


and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovermnental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department^  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  500,  555  New 
Jersey  Avenue  NW.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  hoUdays. 

Applicable  Program  Regulations:  34 
CFR  part  755. 

Program  Authority:  20  U.S.C  2992. 

Dated:  January  14, 1994. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.168,  Dwight  D.  Eisenhower 
National  Program  for  Mathematics  and 
Science  Education) 

Siuron  P.  RoImiisoii, 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 

(FR  Doc  94-4427  Filed  2-2S-94;  8:45  am) 

BILUNQ  COOE  4000-et-r 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 

Fcdsrel  Rcgtatar 

Indsx,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  Infbrmatioo 
Machine  readable  documents 

Code  of  Federal  Regutattone 

Index,  finding  aids  ft  general  infonnation 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numben.  dates,  etc) 
Additional  information 

PrasidentM  Documents 

Executive  rarders  and  proclamations 

Public  Papen  of  the  Presidents 

Weekly  Ckxnpilation  of  Presidential  Documents 

Tlw  United  States  Government  Manual 

General  information 

Other  Senncee 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  La%vs  Update  Service  (PLUS) 

TDD  for  tbe  hearing  impaired 


202-623-6227 
523-6215 
523-6237 
523-3187 
523-3447 


523-6227 
523-3419 


523-6641 
523-6230 


523-6230 
523-6230 
523-6230 


523-6230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electrook  Bnlletia  Board  service  fbr  Public     202-275-1538, 
Law  numben,  and  Federal  Register  finding  aids.         or  275-O8S0 


FH)ERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 


4547-4778 _1 

4779-5070 2 

5071-5312 . 3 

5313-6614 . 4 

551&-6696 7 

5687-6928 8 

5929-6212 9 

6213-6530 10 

6531-6884 1 1 

6865-71 92. 1 4 

7193-7628 15 

7629-7892 16 

7893-81 18 17 

81 19-8380 . 18 

8381-8516 22 

8517-8822 23 

8823-9064 .24 

9065-9380 .25 

9381-9612.., .28 


Federal  Register 

Vol.  59,  No.  39 

Monday,  February  28,  1994 


CFR  PARTS  AFFECTED  DURMQ  FEBRUARY 


At  the  end  of  each  month,  the  Office  of  the  Federd  Re^ster 
piMshee  separately  a  List  of  CFR  Secttont  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  pubished  since  the 
reviston  data  of  each  tWe. 


1CFR 

305 

310 


.6213 


— 6213 


3CFR 


6641  (ModMedby 

Proc.  6650) 

6648 

6649 

6650 

6579  (See  Proc. 

6650) 

December  12, 1917 

(Revoked  in  part  by 

PLO  7029) 

7683  (Rewotod  in  part 

by  PLO  7028) 

12729  (Revoked  by 

EO  12900) .9061 

122S0  (Supplemented 

by  EO  12886) 7629 

12875  (See  EO 

12898) „.7629 

12896 5515 

1 2897 561 7 

12898 


...8115 
...5501 
...5583 
...8114 

...8115 


8868 

......7226 


12899 

12900 

...8113 
...9061 

PfBSldBnttai  Dolonninfllions; 
Uo.  94-8  Of  January  5. 

1994 
Na  94-14  Of  RBhruiry 

1,  1994 „_ 

../893 
..5931 

January  8, 1994 _ 

January  17. 1994 

January  29. 1994 _... 

...5071 
...8513 
...5929 

5CFR 

293™ 5223 

317 6593 

351 : 5223 

410 6503 

412 6583 

430 5223 

432 . 5223 

451..- — . 5223 

0 1 1  ——.......—•.—...—...—•... 5223 

530 5223 

531 5223 

536 5223 


540... 
575... 
591  .„ 
595... 
733-.. 
771.... 
2635.. 


.5223 
.5223 
.5223 
.5223 


— 5313 

5223 

..-.4779 


Prapoeed  Rulet: 

300 

772 


.8419 
.7906 


7CFR 

2l!II! 


.8823 


58.-, 
271.. 
272., 


.8823 


..5033 


5687 

273 ..- 5697 

Ml 6531.  7895, 9065 

319 9381 

457 . 

729 9066 


911.. 

915.. 

967.. 

982.. 

993.. 

1007.. 

1464. 

1924.. 

1930. 

1944., 


.5073 
.5073 
.8887 
.9068 

.8517 


..6869,  8518 


..6869,  7193 


0 

47™"' 

50. 

51 

52 

53. 

54 

61 

180.— 
318.— 
800.— 


.8871 


944.- 
982.- 
1001. 
1002. 
1007. 
1011. 
1040.. 
1093. 
1094.. 
1096.. 
1099.. 
1106.. 
1108.. 
1124.. 
1131- 
1136.. 
1499- 
1945.. 


8  CFR 

Propoeed  Rules: 
74a 


..9114 
-9114 
..9114 
..9114 
,9114 
-9114 
.-9114 
.-9114 
...6914 
-9114 
-9136 
-9424 
-9140 
~«425 
..8873 
.8873 
..5132 
-7666 
-8874 
-5132 
-5132 
-5132 
-5132 
-6015 
-5132 
-8540 
-6016 
-8546 
-6016 
-5737 


..5633 


..5740 


11 


Federal  Register  /  Vol.  59,  ^  o.  39  /  Monday.  February  28»  1994  /  Reader  Aids 


214 5533 

286...... .'..7227 


9CFR 

77 

78 -. 

95 

92 

320 


.9071 


.9399 
.9072 
.6897 


78. 

95.... 

306.. 

318.. 

381.. 


.6593 
...9142 
...6929 
...6929 
...6929 


10CFR 

1 -..551 9 

21 ^ 551 9 

32.. 5519 

50 5519 

55 5934 

ProposMl  Riil6s: 

1 9 51 32.  6792 

20 4868.  5132.  6792. 

9146 

21 6792 

26 6792 

51 6792 

r  0 ••.^.••.. .»•.»••••••.•••• 0/92 

71 6792.  81 43 

73 6792 

74 6792 

76 6792 

95 —..—......——...—...— ....6792 

>  WW  ■■•■•••••••••••■••••••■••••••••••••  ••9^&9 

474 5336 

1 101 9150 


12CFR 

34 

215 

225 

226.—. 

231 

303 

323 

564 

567 

722 

1627...... 

1630 


..6531 
-8831 
-6531 
...6532 
...4780 
...7194 
...6531 
..6531 
-4785 
..6531 
-5939 
..8842 


PropoMdRutes: 

3 ., 

25 

32 

208 

212 

228 

230... 

261a.„ 

325 

563e 

567 

630 

701 _„. 

741 


.8420 
.5138 
.6593 
.8420 
.7909 
.5138 
.5536 
.5548 
.8420 
.5138 
.5138 
.8420 
.5341 
.8424 
.8424 


13CFR 

122 

123 

PropoMd  Rutes: 
107 , 


.5940 
.6213 

.5552 


108.. 
120.. 


14CFR 

23 

25 

39 4789.  5074. 

6633.6535. 
6542,6545, 
7897.7899, 
7904.7907. 
8383.8385. 
8393.8394. 


!078. 


61 

63 

65 

71 6080,  5620, 

6830,8131. 
8522. 

91 

95 

97 5522.  5523. 

121 „ 

135 

139 


.8425 
.8425 


8119 

199.7202 
.  6215. 

537.6638. 

897,7208. 

901.7903. 

129.8381. 

388.8390. 

519.8520. 

1845.9400 
.7380 
.7380 
.7380 
_    .6217. 

396.8521. 

1523.9073 
6647 

080,6648 

1524.8525 
7380 
7380 
7118 


!521. 


PfoposMl  RuIm: 

Ch.  I $554. 9449 

33 

39 4869.  4870.  4873.  4875. 

6139,5359,!  361.5554. 
5964,5965,1966,5968. 
6603.6933,7228,7231. 
7233, 791 3,  ?(91 4, 81 45. 
8875. 8878. 8879. 0449. 9450 

7412 

....4978, 

6656.5740.4)41.8147. 

8148.  8149.  (  565,  8666. 

1667.8568 

121 5741.  7412.  614,  8570 

129 1 5741 


65 
71 


135 _.|741 .  7412 

15CFR 


303 

770 

771 „ , 

772 ...„ 

773 

774 „ 

776 ™........ 

785 - 

799 

Proposad  Rules: 

768 

770 

771 

772 

773 

774 

775 

776 

777 „ 

778 

779 

785 

786 

787 

788 

789 

790 

791 „.... 

799 


8847 

1524.8848 
624.9402 

8848 

8848 

9402 

......8848 

...-.6524 
8848 


16CFR 

244 


...6528 
..6528 
..6628 
..6528 
..6528 
..6528 
..6628 
..6528 
..6528 
..6528 
...6528 
...6528 
...6528 
..6528 
..6628 
...6528 
..6528 
..6528 
..6628 


.8527 


305 

5699 

412 

8527 

1600 

9073 

PropoMd  Rutos: 
14 

6605 

17CFR 

1 5082.  5525.  5700 

3 6315 

4 5082 

5 5315 

7.-..^ 5316 

9. 5701 

10 

..5700.  5701 

11 „.„. 

19 

21-.-.. .. 

30 

..- 5701 

5702 

5702 

„ 5702 

31 

32 .. 

.— 5703 

,„, 5703 

33... 

5526 

100 ™ 

5526 

140 

143 

5527 

5527 

145 

5527 

148 

5528 

150 

6528 

155- 

5628 

156 

5703 

166 

5529 

180 

190 

5529 

5704 

200 

5942 

202 „. 

203 .. 

230 

5942 

5942 

5942 

239 .„... 

240 

5942 

5942 

249 

5942 

249b 

259 -..-.. 

.-. -.5942 

5942 

269 

274 - 

5942 

5942 

275 

5942 

279 - 

5942 

403 

9403 

Proposad  RuteK 

240 7917 

249 

,8368.8379 
7917  8368 

18CFR 

167 

5946 

Ch.  1 

11 

7952 

.„ 5142 

381- 

5142 

19CFR 

10 

88S2 

12 

5082  8852 

24 

8852 

102 

5082 

123 

134 

8852 

..5082.8852 

162 „...„....„ 

174 

177 

8862 

8852 

8862 

178 

8852 

181 

8852 

191 

8862 

206 _ 

5087 

207 

5087 

4 

5362 

20CFR 

10 

8529 

404 6468.  8630,  8532 

416 8530,  8632.  8536 

621 5484 

655 5484.  5486 

21CFR 

5 5316.5317 

74 . 7635,  7636. 8507 

1 72. .. 531 70 

175 8854 

178 . 5704,  8854 

343 5068 

430 — 8132 

436 8132.  8856 

44 1  ••»*•••••>»•■«»>•••.•»■...•... ...Of  oZ 

442 8397.8859 

444 ..„ 8397 

448 8397 

4K .....8397.  8399 

520. 5705 

524 5104.5706 

558 8133 

900. 6899 

1301 8859 

Prepoawl  RuIm: 

Ch.  I 6934 

#3****-*  •••>■••  ••.••••••••••••».•. 5363 

74 ™ 5363 

123 7235 

164 5153 

168. 536o 

172 .5363 

173 6363 

182 5363 

351 5226 

352 6606 

356.-...............——.—.- 6084 

700 6606 

740...;. 6606 

872 6935 

1240 7236 


22CFR 

503 


.6706 


24CFR 

16 9406 

87 6320 

201  9077 

202 .....9077 

792 :— 9408 

892 9408 

905 5321 .  7638 

962 ..- 7638 

970 5321 

984 7638 

3500 6506 

Proposed  Rulas: 
232.™. 

£^V  ••••■>•  a*aaaa»«**»aaaaa**asi 

880 

881 

883 „. 


-5157 
..5155 
..5155 
..6155 
-5155 


<0 
.9380 

.9302 


25CFR 

83 

Proposed  Ru(m: 
141 

26CFR 

1 4791.  4799.  4831.  8860. 

9410 
31 - 621 7 
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•  •  • 

ui 


47_. 
602. 


1 

52 

27CFR 

178 


—9523 

.4799.4831.8880 


.4876. 4878.  5370 
5181 


178- 


.7110 


-7115 


28CFR 

42 


511. 

524... 

551.- 

600.. 

603... 


.6559 
..5024 


.5514 
.5321 
.5321 


551. 


5926 


29CFR 

504 _  _ 

.....5484  5486 

1601.-.  -  „ 

5708 

1910 

_ 6126 

1915 

1917 

1918 

1926 

— 6126 

6126 

6126 

R19fi 

ia>8.„„. 6126 

2619 „  .7210 

2625 .>  8538 

9676 7210 

30CFR 

56 _  8318 

S7               B318 

58 -   -  8318 

70 8318 

72 6318 

913.-   —  4832 

915 5709 

917 6862 

926 9085 

840 6227 

842. 
843. 
944. 


31CFR 
103.. 

W^Qa»a.»a 

500 

550 

580 


.6227 
.6227 
.9152 


.9088 
.5723 
.5696 
.5105 
.8134 


800 

32CFR 

199 ., 6401 

228 5048 

254 7213 

706 7216.  7217 

33CFR 

100 5322.  5950 

1 10 5951 

117 5953.  8408 

161 117.  5323 

165 5324.  5950,  5951.  5954. 

7640.8409.8410 
PropoMd  Ruioo: 

117 5970.  8428 

1 50 8096 


151 

154 

156 

187 

34CFR 

363 

369 

371 

373 

374 

375 

378. 
377. 
378. 
379 
380 
381. 
385, 
387. 
389. 
390. 


.7237.  8088 
...7237 
-7237 
..JB88^ 


8330 

8330 

.-.8330 
-.8330 

8330 

....8330 

8330 

.8330 
.8330 
.8330 
.8330 
.8330 
.8330 
.8330 
.8330 
.6330 


386 

Ch.  VI..... 

600 

602 

667 

668 

682 


8350 

6660 

6446 

— 6227 

6227 

.8044. 9526 

-8044.9376 


690 8044.  9354.  9526 

691 .8044. 9354 


8823 

6899.  6900 


..4879 
..7880 
...7880 
..8150 


5106.  6218.  6901 
6564 

>aaaaaaeaaaaaaaa«a*aa9^  I    I 


.5161,6607 
8881 


.5326 
.8539 

.8575 
.8576 


40CFR 

9 8411 

52 5327.  5330.  5332.  5724. 

5055.6219.7218.7222. 
7223. 6542. 8865. 8867, 9091 

60 5107.  5956.  8134. 

9093 

63 7224 

80 771 6 

81 5332 

1    ■  /  a*«aHaaaaMa>..a>aaa>aaaMaaaa*>aa*.wOOl5 

180.— 4834. 8135.  9093,  9094. 
9411 

185 5108.  9411 

186 4834.  5108. 9411 

261 5725. 8362 


271 

280 


300- 
302. 


.7641.8544 

»a..»aa...90v4 


355.- 

503 

712... 
716-. 
763- 


-5109. 8724 
— ..— ._8683 


..8683 
..9095 
.5956 

.aOtTOD 

.5238 


50.— •».aa.aa.a.a»..aa.a...— a..a«.....5l64 

52. — 5370.  5371. 5374.  5742. 
6608.8150.6578.9154. 
9155.9158 

5745 

5674 

4879. 5868.  8429 


55 

61 

63 

79 

81 5374. 6608.  8150 

141 .._ 6332 

166 ..._5971.  6712 

165- —............— ...6712 

180 5972.  8581. 9165. 9167. 

9169 

Z20>.a*aaaaaaaa»..aaa.a.«..........aa.7952 

266 .3583 

430 


437- 
704.. 
745- 


-4879 
..8150 
..6610 
..9170 


41  CFR 

101-38.-. 


Rutas! 


101-41., 
201-1... 
201-3... 
201-20. 

201-39.. 


.5962 

.8151 
.4978 
.4978 


4978 

8587 

.4978.  8588 


44  CFR 

64 

65  ...a.a..« 

67 

403 


.—.—.—...—.— ...——.5726 

5727, 5728. 5730 

. 5731.5732 

8412 


67 

45  CFR 

233 

48  CFR 

15 


5747.  5748 

4835 

4839 


171. 


.9099 


16.™ 
25™- 
160.- 
503... 
514-. 


581 

47  CFR 

1 

2 

21" 
22. 
32. 
73. 


7814 

-7868.8100 

7668 

8810 

-4885,5874 

5974 

-4885.5074 


iw.5413. 9HI0 

9413 

9100 
.9100 
.9417 
6220. 


7908.  8414.  8415.  8416. 
8417 

78 6901 

80 7714 

90 9100 

94 9100 

95 91Q0 

99 9419 


1... 
2... 
15. 
21- 
68. 
73. 


76. 
90., 


9171 

5166 

8162 

7961.  7964 

5166 

.6230.6231.7237.7239. 

7668.7669.7908.7966. 

8163.9460 

..a....a.,..»».»a«M.aaMM..OlOZ 

7239 


48  CFR 

52™— I 


9102 
8041 
5335 
5335 

5484 
5484 
6221 


6221 

6221 

.5529. 6221 

8S80 

8108 

7714 

-.5750.  8108 

5750 

....5750.  8108 

-5750 

5750 

5561 

>.a.a....aaaa>-*.aaaaOMKj 

5661.6231.8500 

»a...M.a..a.— — .6942 

-5751.9277 

-5751.9277 

-5751.9277 

5974 

...••••.•••.«  TvOw 

™5974.  7966 


.7340 
-6579 
..6579 
...7426 
>«>65S5 


7448 
5262 


IV 
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382... 
39a.. 
391..., 
392.... 
393... 
395..., 
396..., 
571  .„. 
653.... 
654..., 
1002., 
1051., 
1053.. 
1207.. 
1249.. 
1312.. 


7484 

8748 

.7484,  8748 
— ......7484 

8748 

..7484.  8748 

8748 

..6903.  7643 

7572 

7532 

4843 

6221 

6221 

5110 

„..5110 

.4843.  6221 


Propoasd  Rules: 

40 

192 

199 

219 

382 

391 ..... 

653 

659 


60CFR 

17 4845.  5306 

5820.7968.813 

32 

216 

228 

611 


7367 

5168 

7614 

.7482.  7614 
.7528.  7614 

5376 

7614 

9460 


.9032.9304 
6680.6686 

8417 

5111 

7647.  7656 


641. — 6588 

642 5963.8868 

651.._ 5128 

652 6221 

672 5736.  6222.  6912.  7647. 

8868.9422 

675 6222.  7656.  8142.  8869. 

9422 

676 7647.7656 

681.. 691? 

PrepoMdRulM: 

17 4887.  4888.  5311.  5377. 

7968.8163.8165.8450 

625 5384.8592 

644 .5078 

646 ......5662 

649 8451 


651 5563.  6232 

661 _. 4895 

663 .8896.  9171 

671 8595 

676 5979 

685 4898.  9050 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  becoflfw  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irx^lusion 
in  today's  List  of  Public 
Laws. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weetcly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt>ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whteh  is  now  available  for  sale  at  ttie  Government  Printing 

Office. 

A  cfiecklist  of  eun-ent  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  sutjscription  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Docunrwnts,  Attn:  New  Orders. 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  rrroney  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-0238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title                                 Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-01W)0001-1) $15.00        Jon.  1,  1993 

3  (1992  Compilatk>n 
and  Ports  100  and 

101)  : (869-019-00002-0) 1700 

4  (869-019-00003-8) 5.50 

5  Parts: 

1-699 (869-019-00004-6) 21.00 

700-1 199  (869-019-00005-4) 17.00 

120O-€nd,  6  (6 
Reserved) (869-019-00006-2) 21.00 


'Jon.  1,  1993 
Jon.  1,  1993 

Jon.  1.  1993 
Jon.  1,  1993 

Jon.  1.  1993 


7  Parts: 

0-26  (869-019-00007-1) 

27-45  (869-019-00008-^) 

•46-51  (869-022-00009-8) 

52 (869-01W)OOlO-l) 

53-209 (869-019-00011-9) 

210-299 (869-019-00012-7) 

300-399 (869-019-00013-5) 


20.00 
13.00 
20.00 
28.00 
21.00 
30.00 
15.00 


Jan.  1, 
Jon.  1. 


1993 
1993 


«Jan.  1.  1993 


400-699 (869-O19-00014-3) 17.00 


21.00 
33.00 
20.00 
13.00 
11.00 
27.00 


700-899 (869-0)9-00015-1) 

900-999 (869^19-00016-0) 

1000-1059  (869-019-00017-8) 

I06O-1 1 19  (869-019-O0018-6) 

1120-1199  (869-019-00019-4) 

1200-1499  (869-019-00020-8) 

1500-1899  .....(869-019-00021-6) 17.00 

1900-1939  (869-019-00022-4) 13.00 

1940-1949  (869-019-00023-2) 27.00 

1950-1999  (869-019-00024-1) 32.00 

2000-£nd (869-019-00025-9) 12.00 

8  (869-019-00026-7) 

9  Parts: 

1-199  (869-019-00027-5) 

200-€nd  (869-019-00028-3) 

10  Parts: 

0-50  (869-019-00029-1) 

51-199 _ (869-019-00030-5) 

•200-399  (869-022-00031-4) 

400^99 (869-019-00032-1) 

500-£nd  (869-019-O0033-0) 


Jon.  1.  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jan.  1.  1993 
Jan.  1.  1993 
Jan.  1,  1993 
Jon.l.  1993 
Jon.  1,  1993 
Jan.  1.  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1.  1993 
Jon.  1.  1993 

20.00        Jan.  1,  1993 


27  J» 

21.00 

29.00 
21.00 
15.00 
20.00 
33.00 


Jon.  1,  1993 
Jan.  1,  1993 

Jon.  1,  1993 
Jan.  1,  1993 
«Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1.  1993 


11  (869-019-00034-8) ... 

12  Parts: 

1-199  (869-019-00035-6) 11.00 


13.00       Jon.  1,  1993 


200-219 (869-019-00036-4) 

220-299 (869-019-00037-2) 

300^99 (869-019-00038-1) 

500-599 (869-019-00039-9) 

600-End  _ (869-019-00040-2) 

13  (869^)19-00041-1) 


15.00 
26.00 
21.00 
19.00 
28.00 

28.00 


Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1.  1993 


TMe  stock  Number 

^4  Parts: 

1-59 „ (869-019-00042-9) 29.00 

60-139 (869-019-00043-7) TtJOO 

140-199 (869-019^)0044-5) 12.00 

200-1199  ... (869-019-00045-3) 22.00 

120O-€nd (869-019-00046-1) 16.00 

15  Parts: 

0-299  (869-019-00047-0) 14.00 

300-799 (869-019-00048-8) 25.00 

800-€nd (869-019-00049-6)  ..:...  19.00 


Price      RevtsionDMe 


16  Parts: 

0-149  (869-019-00050-0) 

150-999 (869-019-00051-8) 

1000-£nd (869-019^)0052-6) 

17  Parts: 

1-199  (869-019-00054-2) 

200-239 (869-019-00055-1) 

240-€nd (869-019-00056-9) 

18  Parts: 

1-149  (869-019-00057-7) 

150-279 (869-019-00058-5) 

280-399 (869-019-00059-3) 

400-€nd  (869-019-00060-7) 


7J0O 
17.00 
24.00 

18.00 
23.00 
30.00 

16.00 
19J)0 

i5.ra 

10.00 


19  Parts: 

1-199  (869-019-00061-5) 35.00 

200-€nd  (869-019-00062-3) 11.00 

20  Parts: 

1-399  (869-0)9-00063-1)  .. 

400-499 (869-019-00064-0)  .. 

500-£r>d  (869-019-00065-8)  .. 


19.00 
31.00 
30.00 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20«) 

200-299 (869-019-00069-1) 6.00' 

300-499 (869-019-00070-4) 34.00 

500-599 (869-O19-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299  , (869-019-00073-9) 22.00 

1300-£nd (869-019-00074-7) 12.00 

22  Parts: 

1-299 (869-019-00075-5)  .. 

300-€nd  (869-019-00076-3)  .. 

23  (869-019-00077-1)  .. 

24  Parts: 

0-199  (869-019-00078-0) 38.00 

200^99 (869-019-00079-8) 3600 

500-699 (869-0I9-O0080-1), 17.00 

700-1699 (869-019-00081-0) 39.00 

1700-£nd (869-019-00082-8) 15.00 


25  (869-019-00083-6) .. 

26  Parts: 

§§1.0-1-1.60  (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§1.170-1.300 (869-019-00086-1) 23.00 

§§1.301-1.400 (869-019-00087-9) 21.00 

§§1401-1440 (869-019-00088-7) 31.00 

§§1441-1.500  (869-019-00089-5)  23.00 

§§  1.501-1.640  (869-019-00090-9) 20.00 

§§1.641-1.850 (869-019-00091-7) 24.00 

§§  1.851-1.907 (869-019-00092-5) 27.00 

§§1.908-1.1000  (869-019-00093-3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-£nd  ....„ (86W)19-00095-0) 31.00 

23.00 
18.00 
13.00 
13.00 
23.00 


Jon.  1. 
Joa  1, 

Jan.  1, 
Jan.  1, 
Jon.  1, 

Jon.l, 
Jan.], 
Jon.  1, 

Jon.  1. 

Jon.l. 

•  Jan.  1. 

Apr.  I, 
June  1, 
June  1. 

Apt.  1. 

Apr.  1. 

Apr.  1, 

Apr.  1. 

'Apr.  1. 
Apr.  1. 

Apr.  1. 
Apr.  1, 
Apt.  1. 

Apr.  I. 
Apr.  1. 
Apr.  1. 
Apt.  1. 
Apt.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr   1. 

Apr.  1, 
Apr  1. 

Api   1. 

Apr.  1. 
Apr.  I. 
Apr.  1. 
Ap(.  1. 
Apr.  1. 

31.00        Apr  1. 


30.00 
22.00 

21.00 


2-29 (869-O19-00096-8) 

30-39  (869-019-00097-6) 

40-49  (869-019-00098-4) 

50-299 (869-019-00099-2) 

300h»99 (869-01 7-00100-0) 


Jon.  1.  1993        500-599 (869-019-00 101-8) 6.00 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apt.  1. 
Apt.  1. 
Apr.  1. 
Apr.  1. 
Apt.  1. 
Apt.  1. 
'Apt.  1. 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

V93 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


VI 
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TIM 


Stock  NumlMr 


27.00 
21.00 


600-£nd  „....  (849-019-00102-6) 8.00 

27  Parts: 

1-199  (869-019-OOlOW) 37.00 

200-€nd  (869-019-00104-2) 11.00 

28  Parts: 

1-42  (869-019-00105-1) 

43-end (869-019-00106-9) 

29  Parts: 

(W9 

100-499  

500-899 „ 

900-1899  

1900-1910  (§§1901.1  »o 

1910.999) 

1910  (§§1910.1000  to 

end) 

1911-1925 

•1926  

1927-£nd 

30  Parts: 

1-199  (869-019-00116-6) 

200-699 (869-O19-00117-4) 

700-End  (869^)19-00118-2) 

31  Parts: 

0-199  ;. (869-019-001 19-1) 

200-€nd  (869-019-00120^) 

32  Parts: 

1-39,  VoJ.  I 15.00 

1-39.  Vol.  II „ 19.00 

1-39.  Vol.  lU 18.00 

30.00 
36.00 
26.00 
14.00 
21.00 


(869-O19-O0107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-0010^3) 36.00 

(869-019-00110-7) 17.00 

(869-019-00111-5) 31.00 

(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869^)19-00115-8)  ......  36.00 


27.00 
20.00 
27.00 

18.00 
29.00 


1-190  <869-019-00121-2) 

191-399  ...._ (869-019-00122-1) 

400-629 (869-019-0012^-9) 

630-699  ....„ (869-O19-00124-7) 

700-799 (869^)19-00125-5) 


800-End 


....  (869-019-00126-3) 22.00 


33  Parts: 

1-124  „ (869-019-00127-1) 

125-199 ..„„.. (869-019-00128-0) 

200-£nd  (86W)19-00129-«) 


20.00 
25.00 
24.00 


34  Parts: 

1-299  (869-019-O013O-1) 27.00 

300-399 (869-019-00131-0) 20.00 

400-£ncl  (869-019-00132-8) 37.00 


35  (869-019-00133-6) 

36  Parts: 

1-199  (869-019-O0134-4) 

200-£nd  (869-019-00135-2) 

37 _ (869-019-00136-1) 

38  Parts: 

0-17  

Ifr-End  „..„. 


12.00 

16.00 
35.00 

20.00 


(869-019-00137-9) 31.00 

...-..— (869-019-00138-7) 30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-51  (869-017-00138-4) 31.00 

52 (669-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

•61-80 (869-019^)0144-1) 29.00 

81-85  (869-019-00145-0) 21.00 

86-99  (869-017-00143-1) 33.00 

100-149 (869^)19-00147-6) 36.00 

150-189 (869-019-00148-4) 24.00 

190-259 (869-019-00149-2) 17.00 

260-299 ..„ —  (869-01 7-00147-3) 36.00 

300-399 — .....  (869-019-00151-4) 18.00 

400-424 (869-019-00152-2) 27.00 

425-^99 (869-017-00150-3) 26.00 

700-789 (869-019-00154-9) 26.00 


Revision  Data 
Apt.  1,  199S 


Apr. 
4  Apr. 


July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

JJuly 

2July 

July 

July 

July 

4  July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


993 
991 

993 
993 

993 
993 
993 
993 

993 

993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
993 
991 
993 
993 

993 
993 
993 

993 
993 
993 

993 

993 
993 

993 


993 
993 

993 


992 
993 
993 
993 
993 
993 
992 
993 
993 
993 
992 
993 
993 
992 
993 


Title 


Stock  Number 


790-End  (869-019-00155-7)  .. 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

14.00 

6.00 

4.50 

13.00 

9.50 


Prtce      RevMonDat* 
26.00        July  1,  1993 


3-6 

7 

8 

9 

10-17 

18,  Vol.  I  Ports  1-5 13.00 

18.  Vol.  II.  Ports  6-19 13.00 

18,  Vol  III,  Ports  20-52 13.00 

19-100  „ 13.00 

1-100  (869-019-00156-5) 10.00 

101 (869-019-00157-3) 30.00 

102-200 (869-019-0015fr-l) 11.00 

201-€nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399 (86W)19-00160-3) 

400-429 (869-017-00158-9) 

430-€nd  (869-017-00159-7) 


43  Parts: 

1-999  (869-019^)0163-8) 

1000-3999  (869-019-00164-6) 

4000-End (869-019-00165-4) 


24.00 
23.00 
31.00 

23.00 
32.00 
14.00 


(869-019-00166-2) 27.00 


45  Parts: 

•1-199 „ ;...  (869-019-00167-1) 

200-499 (869-017-00165-1) 

500-1199 (869-019-00169-7) 

1200-End (869-017-00167-8) 


22.00 
14.00 
30.00 
20.00 


46  Parts: 

MO  (869-017-00168-6) 17.00 

41-69  (869-017-00169-4) 16.00 

70-89  ..,...„; (869-019-00173-5) 8.50 


90-139 (869-017-00171-6) 

140-155 _ (869-017-00172^) 

156-165 (869-017-00173-2) 

166-199 (869-017-00174-1) 

200-499 (869-017-00175-9) 

500-£nd  (869-019-00179-4) 

47  Parts:  • 

0-19 (669-017-00177-5) 

20-39  (869-017-00178-3) 

40-69  (869-019-00162-4) 

70-79 (869-017-00180-5) 

80-End  (869-017-00181-3) 


14.00 
12.00 
14.00 
17.00 
22.00 
15.00 

22.00 
22.00 
14.00 
21.00 
24.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185^) 36.00 

•1  (Ports  52-99) (869-0 19-00 186-7) 23.00 

2  (Parts  201-251) (869-017-00184-6) 15.00 

2  (Ports  252-299) (869-01 7-00185-6) 12.00 

3-6 (869-017-00186-4) 22.00 

7-14  (869-017-00167-2) 30.00 

15-26  (869-017-00188-1) 26.00 

29-End  (669-017-00189-9) 16.00 

49  Parts: 

1-99  (869-019-00193-0)  .. 

100-177 (869-01 7-O0191-1)  .. 

•178-199  (869-019-00195-6)  .. 

200-399 (869-017-00193-7)  .. 

400-999 (869-017-00194-5) .. 

1000-1199  (869-017-00195-3)  .. 

1200-End (869-019-00199-9)  .. 


50  Parts: 

1-199  (869-017-00197-0) 

200-599 (869-017-00198-6) 

600-€nd  (669-017-00199-6) 

CFR  Index  and  Findings 
Aids (869-019-0005*^) 


23.00 
27.00 
20.00 
27.00 
31.00 
19.00 
22.00 

23.00 
20.00 
20.00 


JJulyl, 
iJuiy  1. 
JJuiy  1, 
'July  1, 
sjuly  1, 
3July  1, 
JJuly  1, 
sjuly  1, 

3J»^1, 

JJuly  1, 

'July  I, 

July  1. 

July  1, 

*Juty  1, 

July  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 
Oct.l, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
'Oct.  1. 
Oct.  1, 
Oct.l, 
Oct.l, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.l, 

Oct.  1, 
Oct.l, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


984 

984 
984 
984 
984 
964 
984 
984 
984 
984 
984 
993 
993 
991 
993 

993 
992 
992 

993 
993 
993 

993 

993 
992 
993 
992 

992 
992 
993 
992 
992 
991 
992 
992 
993 

992 
992 

993 
992 
992 

993 
993 
992 
992 
992 
992 
992 
992 

993 
992 
993 
992 
992 
992 
993 

992 
992 
992 


36.00   Jon.  1.  1993 


}  Federal  Register  /  Vol.  59,  No.  39  /  Monday,  Februar}'  28,  1994  /  Reader  Aids 


vu 


Title                                 Stock  NumtMr  Price      Revision  Date 

Complete  W4  CFR  set 829.00  1994 

Microfictie  CFR  Edition. 

Cornplete  set  (one-time  mailing) 188X)0  1991. 

Complete  set  (one-tinie  mailing) 166.00  1992 

Complete  set  (one-time  moiling) 223.00  1993 

Sut>scription  (moiled  OS  issued) .*....  244.00  1994 

Individual  copies 2.00  1994 


'  Becouse  Title  3  is  on  armud  cwnpiiohoo.  tt«  volume  orxJ  on  pfeviow  vo(ume» 
should  be  retair>ed  os  a  permanent  re<e«ence  source. 

»The  July  1,  1985  edrtion  o(  32  CFR  Ports  1-189  conions  o  note  oolv  lor 
Pats  1-39  inclusive.  For  the  lul  text  o<  the  Defense  Acqusition  RegJotiorv 
in  Ports  1-39.  consult  the  three  CFR  volumes  issued  at  01  My  \.  1984,  contointig 
those  ports. 

»The  July  1,  1985  editwn  o(  i\  CFR  Chapters  1-100  conlans  a  note  only 
for  Chapteis  1  to  49  inclusive.  For  the  fiJ  text  o(  procurement  regUalnns 
in  Chapters  I  to  49.  consuH  the  eleven  CFR  volumes  Issued  as  o(  July  1. 
1 984  containing  those  chapters. 

*No  omendments  to  this  vctune  were  promulgoted  during  the  period  Apr. 
1,  1990  to  Mor  31,  1993.  The  CFR  volume  issued  April  1.  1990,  should  be 
retolned. 

»No  amendments  to  this  volume  were  prorrxjlgated  durmg  the" period  Apr. 
1.  1991  to  Mar.  31.  1993.  The  CFR  volume  issued  Apr*  1,  1991,  should  be 
retained. 

*No  omendments  to  this  volume  were  promulgated  dur«>g  the  period  July 
1.  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retoned. 

'No  amendments  to  this  voKime  were  promulgated  durmg  the  period  October 
1,  1991  to  Septembei  30.  1992.  The  CFR  volume  issued  October  1,  1991,  shouW 
bt  retained. 

•  No  omendTDents  to  this  volume  were  prorrtulgated  durmg  the  penod  January 
1,  1993  to  December  31.  1993,  The  CFR  voiun>e  issued  January  1  1993  should 
be  retained. 


Order  Now! 

The  United  States 
Government  Manuail 
1993/94 


and 


As  the  official  handbook  of  the  Federal  G 
the  Manual  is  the  best  source  of  information 
activities,  functions,  organization,  and  princ^l 
of  the  agencies  of  the  legislative,  judicial, 
branches.  It  also  includes  information  on  qu 
agencies  and  international  organizations  in 
United  States  participates. 

.  Particularly  helpful  for  those  interested  in 
and  who  to  see  about  a  subject  of  particular 
each  agency's  "Sources  of  Information"  sectfcn 
provides  addresses  and  telephone  numbers 
obtaining  specifics  on  consumer  activities, 
grants,  employment,  publications  and  films, 
other  areas  of  citizen  interest.  The  Manual 
comprehensive  name  and  agency/subject  i 

Of  significant  historical  interest  is  Appe 
which  lists  the  agencies  and  functions  of 
Government  abolished,  transferred,  or  changed 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of 
Register,  National  Archives  and  Records  Adr  > 
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$30.00  per  copy 


Omw  Processus  Co(M 

^6395 


II  YES,  please  send  me copies 

at  $30.00  ($37.50  foreign)  each. 


The  total  cost  of  mv  order  is  $ 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  addrcvVattenlion  line) 


(Street  address) 


(fify.^tale.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purcha.se  order  no.) 


dix  C, 
Federal 
in 


he  Federal 
inistration. 


The  United  States 
Government  Manual 


1993/94 
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Superintendent  of  D<  cuments  PubKcations  Order  Form 


Charge  your  order,  [^mjyf 
It's  easy!  fHPHJjl^  I 

To  fax  your  orders  (202)  512-2250 


c  f  the  The  United  States  Government  Vlanual.  1993/94  S/N  069-000-00053-3 


Pi  ce  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        fl 


n 


-D 


□  visa  □  MasterCard  Account 
I 


m 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  signature)  (B»<*93( 

Mail  to:    Superintendent  of  IXtcuments 

RO.  Box  371954.  Pittsburgh.  FA  15250-7954 


1.0 

•-  1118. 

III" 

•^  IM        2.2 
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1.4  * 

11111=^^ 
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